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THE  FEDERAL  REGISTER 
WHAT  IT  IS  AND  HOW  TO  USE  IT 

FOR:         Any  person  who  uses  the  Federal  Register  and  Code  of  Federal 
Regulations. 

WHO       The  Office  of  the  Federal  Register 

WHAT:     Free  public  briefings  (approximately  3  hours)  to  present: 

1.  The  regulatory  process,  with  a  focus  on  the  Federal  Register 

system  and  the  public's  role  in  the  development  of 
regulations. 

2.  The  relationship  between  the  Federal  Register  and  Code  of 
Federal  Regulations. 

3.  The  important  elements  of  typical  Federal  Register 

documents. 

4.  An  introduction  to  the  finding  aids  of  the  FR/CFR  system. 
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When: 
Whei^: 

Reservations: 

September  15  at  9:30  a.m. 
limmy  Carter  Presidential  Library 
One  Copenhill  Avenue.  Atlanta,  GA 
Federal  Information  Center 
1-800-347-1997 
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NW,  Washington.  DC  (3  blocks  north  of 
Union  Station  Metro) 
202-523-4538 
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This  section  of  the  FEDERAL  REGiSTEF 
contains  regulatory  documents  having  general 
applicability  and  legal  effect,  most  of  which 
are  keyed  to  and  codified  in  the  Code  of 
Federal  Regulations,  which  is  published  under 
50  titles  pursuant  to  44  U.S.C.  1510 

The  Code  of  Federal  Regulations  is  sold  by 
t^•e  Supenntendent  of  Documents.  Prices  of 
new  books  are  listed  in  the  first  FEDERAL 
REGISTER  issue  of  each  week. 


DEPARTMENT  OF  AGRICULTURE 
Federal  Crop  Insurance  Corporation 
7  CFR  Part  406 

Nursery  Crop  Insurance  Regulations 

AGENCY:  Federal  Crop  Insurance 
Corporation,  USDA. 
ACTION:  Interim  rule. 

SUMMARY:  The  Federal  Crop  Insurance 
Corporation  (FCIC)  amends  the  Nursery 
Crop  Insurance  regulations  effective  for 
the  1994  crop  year  only,  by  allowing  a 
six  month  delay  in  the  payment  of 
premiums.  The  intended  effect  of  this 
rule  is  to  provide  temporary  relief  to 
farmer  who  suffered  damages  as  a  result 
cf  Hurricane  Andrew.  The  premium 
billing  date  will  be  extended  for  up  to 
six  months  from  September  30,  1993  to 
March  31,  1994  for.  Collier,  Dade,  Lee, 
and  Palm  Beach  Counties,  Florida;  and 
Acadia,  Avoyelles,  Evangeline.  Iberia, 
Iberville,  Lafayette,  Point  Coupee, 
Rapides.  St.  Landry,  St.  Martin. 
Varmilion.  and  West  Baton  Rouge 
Parishes,  Louisiana. 
EFFECTIVE  DATE:  September  1.  1993. 
FOR  RJRTHER  INFORMATION  CONTACT: 
Mari  EhsPunleavy,  Regulatory  and 
Procedural  Development.  Federal  Crop 
Insurance  Corporation,  U.S.  Department 
of  Agriculture,  Washington,  DC  20250, 
telephone  (202)  254-8314. 
SUPPLEMENTARY  INFORMATION:  This 
action  has  been  reviewed  under  USDA 
procedures  established  by  Departmental 
Regulation  1512-1.  This  action  does  not 
constitute  a  review  as  to  the  need, 
currency,  clarity,  and  effectiveness  of 
the  regulations  affected  by  this  rule 
under  those  procedures.  The  sunset 
review  date  established  for  these 
regulations  is  October  1,  1993^ 

Kathleen  Connelly,  Acting  Manager, 
FCIC,  has  determined  that  this  action  is 
not  a  major  rule  as  defined  by  Executive 
Order  12291  because  it  will  not  result 


in:  (a)  An  annual  effect  on  the  economy 
of  $100  million  or  more;  (b)  major 
increases  in  costs  or  prices  for 
consumers,  individual  industries, 
federal,  state,  or  local  governments,  or  a 
geographical  region;  or  {c)  significant 
adverse  effects  on  competition, 
employment,  inVe.stment,  productivity, 
innovation,  or  the  ability  of  U.S.-based 
enterprises  to  competfe  with  foreign- 
based  enterprises  in  domestic  or  export 
markets. 

Kathleen  Connelly  also  certifies  that 
this  action  will  not  increase  the  federal 
paperwork  burden  for  individualsJsmall 
busines.ses,  and  other  persons.  Tf 
action  will  not  have  a  significanti 
economic  effect  on  a  substantialfiumber 
of  small  entities,  or  the  producels  • 
served  by  this  voluntary  crop  msurance 
program  because  this  action  liberalizes 
the  terms  of  the  nursery  crop  insurance 
contract.  Further,  this  action  does  not 
impose  an  additional  burden  on  the 
reinsured  company  or  sales  and  service 
contractor  because  FCIC  will 
administratively  extend  the  date  when 
necessary  to  be  consistent  with  the  final 
date  the  insured  is  required  to  submit 
premium  payment.  Therefore,  this 
action  is  determined  to  be  exempt  from 
the  provisions  of  the  Regulatory 
Flexibility  Act  and  no^egulatory 
Flexibility  Analysis  was  prepared. 

This  program  is  listed  in  the  Catalog 
of  Federal  Domestic  Assistance  under 
No.  10  450. 

This  program  is  not  subject  to  the 
provisions  of  Executive  Order  12372 
which  requires  intergovernmental 
consultation  with  state  and  local 
officials.  See  the  notice  related  to  7  CFR 
part  3015,  subpart  V,  published  at  48  FR 
29115.  June  24. 1983. 

This  action  is  not  expected  to  have 
any  significant  impact  on  the  quality  of 
the  human  environment,  health,  and 
safety.  Therefore,  neither  an 
Environmental  Assessment  nor  an 
Environmental  Impact  Statement  is 
needed. 

This  amendment  does  not  contain 
information  collections  thaf  require 
clearance  by  the  Office  of  Management 
and  Budget  under  the  provisions  of  44 
U.S.C.  chapter  35.  the  Paperwork 
Reduction  Act. 

The  Office  of  General  Counsel,  as  the 
Designated  Official  under  section  6(a)  of 
Executive  Order  12612,  Federalism,  has 
determined  that  the  policies  and 
procedures  contained  in  this  interim 


rule  will  not  have  an  increased 
substantial  direct  effect  on  states  or  their 
political  subdivisions,  or  on  the 
distribution  of  power  and 
responsibilities  among  the  various 
levels  of  government. 

This  rule  has  been  reviewed  in 
accordance  with  Executive  Order  12778. 
The  provisions  of  this  interim  rule  are 
not  retroactive  awd  will  preempt  state 
and  local  laws  to  the  extent  such  state 
and  local  laws  are  inconsistent 
herewith.  The  administrative  appeal 
provisions  located  at  7  CFR  part  400. 
subpart  J  must  be  exhausted  before 
judicial  action  may  be  brought  for 
actions  taken  under  proceedings  for  the 
imposition  of  civil  penalties  or  under 
the  Program  Fraud  Civil  Remedies 
sections  of  these  regulations. 

Background 

On  Friday.  November  30.  1992,  FCIC 
published  an  interim  rule  at  57  FR 
54682  which  allowed  a  six  month 
extension  in  the  payment  of  premiums 
applicable  to  nursery  crop  insurance 
holders  in  identified  counties  in 
Louisiana  and  Florida  adversely  affected 
by  Hurricane  Andrew.  Although  those 
insureds  were  afforded  temporary 
financial  relief  through  this  deferment. 
FCIC  has  determined  that  it  is  necessary 
to  extend  further  financial  relief  to  the 
insureds. 

The  devastation  of  Hurricane  Andrew 
in  certain  counties  in  Florida  and 
Louisiana  is  still  adversely  affecting  the 
financial  situation  of  nursery  crop 
insurance  policy  holders  in  those  areas. 
Requiring  those  policyholders  to  pay 
timely  premium  on  the  nursery  policies 
will  only  exacerbate  their  economic 
difficulties.  Therefore.  FQC  intends  to 
help  relieve  their  financial  burden  by 
changing  the  dale  by  which  nursery 
premiums  are  due.  The  insurance 
premium  for  nursery  crop  insurance  in 
certikin  counties  will  be  changed  from 
September  30. 1993  to  March  31, 1994, 
for  the  1994  crop  year  only. 

Because  this  amendment  serves  to 
relieve  a  restriction,  FCIC  determines 
that  notice  and  public  procedure  is 
unnecessary,  impracticable,  and 
contrar}'  to  the  public  interest.  This  rule 
is  effective  upon  publication. 

FCIC  is  soliciting  written  public 
comment  on  this  interim  rule  for  60 
days  following  its  publication.  Written 
comments  should  be  addressed  to  Mari 
L.  Dunleavy,  Federal  Crop  Insurance 
Corporation,  USDA,  Washington,  DC, 
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20250.  This  rule  wil^be  scheduled  for 
review  so  that  any  amendment  made 
necessary  by  such  public  comment  may 
be  published  as  quickly  as  possible. 

Written  comments  received  pursuant 
to  this  rule  will  be  made  available  for 
public  insp>eGtion  and  copying  in  suite 
500.  2101  L  Street  N\V.,  Washington,  DC 
during  regular  business  hours.  Monday 

through  Friday. 
I 
List  of  Subjects  in  7  CFR  Part  406 

Crop  Insurance,  Nursery.  Premium 
deferred. 

Interim  Rule 

Accordingly,  pursuant  to  the 
authority  contained  in  the  Federal  Crop 
Insurance  Act.  as  amended  (7  U.S.C. 
1501  et  seq.).  the  Federal  Crop 
Insurance  Corporation  hereby  amends 
the  Nursery  Crop  Insurance  Regulations 
(7  CFR  406)  effective  for  the  1994  crop 
year  on.y.  by  amending  the  provisions 
for  coverage.  This  rule  amends  the 
regulations  set  forth  herein  in  the 
following  instances: 

1.  The  authority  citation  for  7  CFR 
part  406  continues  to  read  as  follows: 

AuthMity:.;  U.S.C  1506. 1516. 

2.  Section  406.7  is  amended  in  the 
contract,  by  revising  subsections  5. a. 
a]id  b.  to  read  as  follows: 

f  406.7    The  apptication  and  policy. 

*  •         •         •         • 

5.  Annual  Premium.c 

a.  The  aanual  premium  is  due  and  payable 
on  or  before  September  30  preceding  each 
crop  year  aiHl  will  be  earned  in  full  when  the 
policy  becomes  effective. 

For  the  1993  and  1994  crop  year  only,  the 
dale  for  payment  of  the  premium  will  be 
deferred  until  March  31, 1994,  for  Broward. 
Collier,  Oade,  Lee,  and  Palm  Beach  Counties. 
Florida;  and  Acadia,  Avoyelles,  Evangeline. 
Iberia,  Iberville,  Lafayette.  Point  Coupee, 
"Rapides,  St  Landry,  St.  Martin,  Vermilion, 
an^  West  Baton  Rouge  Parishes,  Louisiana. 

b.  Except  for  the  1993  and  1994  crop  years, 
coverage  will  not  begin  if  the  premium  due 
under  this  policy  is  not  paid  when  due  and 
payable.  For  the  1993  and  1994  crop  year 
only  insurance  will  attach  on  October  1 , 
preceding  the  crop  year. 

•  •         ■         •         • 

Done  in  Washington,  DC,  on  August  10. 
1993. 

Kathleen  Coanelly. 

Acting  Manager,  Federal  Crop  Insurartce 

Corporation. 

jFR  Doc.  93-21124  Filed  8-31-93:  8:45  ami 
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Farmers  Home  Administration 

7  CFR  Parti  962 
RIN  0575-AB61 

Servicing  and  Liquidation  of  Chattel 
Security 

AGENCY:  Farmers  Home  Administration, 

USDA. 

ACTION:  Final  rule. 

SUMMARY:  The  Farmers  Home 
AdininLstration  (FmHA)  is  revising  its 
regulations  to  clearly  identify  the  tyjje 
of  security  that  can  be  routinely  sold 
and  proceeds  used  to  pay  for  essential 
family  living  and  farm  operating 
expenses.  The  term  "security"  presently 
used  in  FmHA" regulations  has  been 
occasionally  misinterpreted  to  mean 
basic  security.  This  revision  is  needed 
to  clarify  the  term  "security"  and  make 
FmHA  regulations  internally  consistent 
in  identifying  the  distinction  between 
normal  income  security  and  basic 
security.  The  regulation  is  also  revised 
to  clarify  that  any  changes  in  the 
disposition  of  both  normal  income 
security  and  basic  security  requires  an 
update  of  the  information,  which  is  to 
be  supplied  by  the  borrower,  on  the 
Farm  and  Home  Plan  and  Form  FmHA 
1962-1.  The  intended  effects  of  these 
changes  is  to  provide  clarification  of  the 
term  "security",  and  to  ensure  uniform 
implementation  of  the  Agency's  policy 
in  the  disposal  and  the  release  of  chattel 
security. 

EFFECTIVE  DATE:  September  1.  1993. 
FOR  FURTHER  INFORMATION  CONTACT: 
Charles  W.  Thompson,  Senior  Loan 
Officer,  Farmer  Programs  Loan 
Servicing  and  Property  Management 
Division,  Farmers  Home 
Administration,  USDA,  room  5441-5^ 
14th  Street  and  Independence  Avenue 
SW.,  Washington,  DC  20250,  telephone, 
202-690-0431. 

SUPPLEMENTARY  INFORMATION:  This  rule 
has  been  reviewed  under  USDA 
procedures  established  in  Departmental 
Regulation  1512  which  implements 
Executive  Order  12291,  and  has  been 
determined  to  be  exempt  from  those 
requirements  because  it  involves  an 
interpretation  of  statute  and  FmHA's 
regulations.  This  administrative  action 
is  an  interpretation  of  §  335(0  of  the 
CONACT  which  clarifies  the  regulations 
so  that  the  uses  of  proceeds,  from  the 
sale  of  both  normal  income  security  and 
basic  security,  will  not  be 
misinterpreted  and  will  be  handled 
consistently  for  every  borrower.  It  is  the 
policy  of  this  Department  to  publi.sh  for 
comment  rules  relating  to  public 
property,  loans,  grants,  benefits,  or 


contracts,  notwithstanding  the 
exemption  of  5  U.S.C.  553  with  respect 
to  such  rules.  This  action,  however,  is 
not  published  for  proposed  rule  making 
since  it  is  interpretive,  making 
publication  for  comment  unnecessary. 

Subpart  A  of  Part  1962  of  this  chapter 
provides  guidance  on  servicing  loans 
that  are  secured  by  chattels.  Under 
existing  regulations,  there  ar&two  types 
of  chattel  security:  normal  income 
security,  and  basic  security.  The 
definitions  may  be  found  in  §  1962.4  of 
CFR  part  1962  of  subpart  A.  The 
changes  made  by  this  final  rule  explain 
the  distinction  between  the  use  of  sale 
proceeds  from  normal  income  security 
and  the  use  of  sale  proceeds  from  basic 
security.  The  revision  to  §  1962.17(b)(1) 
indicates  that  proceeds  from  the  sale  of 
basic  security  can  be  used  to  purchase 
replacements,  reduce  the  debt 
associated  with  the  security,  or  in  some 
cases,  be  used  for  other  purposes, 
provided  there  are  equal  replacements 
that  will  maintain  the  security  at 
acceptable  levels.  The  proceeds  from  the 
sale  of  normal  income  security,  by 
contrast,  may  be  used  to  pay  periodic 
debt  payments,  family  living  expenses, 
or  farm  operi-ling  expenses.  These 
revisions  also  clarify  that  the  release 
procedure  in  paragraph  (b)(5)  applies  to 
both  releases  of  proceeds  from  the  sale 
of  normal  income  security  for  essential 
family  living  and  farm  operation 
expenses,  and  to  the  disposition  of  basic 
security  under  paragraph  (b)(2). 
Paragraph  (b)(5)  provides  that  the 
borrower  can  use  basic  security!  and  its 
sale  proceeds  only  as  provided  tin  Form 
FmHA  1962-1,  "Agreement  for  the  Use 
of  Proceeds/Release  of  Chattel 
Security",  and  in  accordance  with 
paragraph  (b)(1).  Entries  on  this  form 
will  be  revised,  after  being_^pproved  by 
FmHA,  regarding  any  planned  use.  not 
previously  agreed  upon.  Section  1806  of 
the  Food.  Agriculture.  Conservation, 
and  Trade  (FACT)  Act  of  1990  amended 
Section  331(h)(2)  of  the  Consolidated 
Farm  and  Rural  Development  Act.  to 
require  the  Secretary  to  document,  in 
the  borrowers  file,  the  consent  to  any 
transfer  of  security  property.  Paragraph 
{b)(5)  already  implements  this  revision 
in  the  statute;  therefore,  no  revision  to 
this  paragraph  in  the  regulation  is 
required.  The  intent  of  the  regulation 
has  ntot  been  changed  by  these  revisions. 
The  past  and  present  policy  of  the 
Agency  remains  the  same. 

Classiflcation 

Intergovernmental  Consultation 

For  the  reasons  set  forth  in  the  final 
rule  related  to  Notice  7  CFR  part  3015, 
Subpart  V  (48  FR  29115.  June,24,  1983) 
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and  FmHA  Instruction  1940-J. 
"Intergovernmental  Review  of  Farmers 
Home  Administration  Programs  and 
Activities,"  (December  23.  1983), 
Emergdfcy  Loans,  Farm  Operating 
Loans.^Bkf  arm  Ownership  Loans  are 
excludecW-om  the  scope  of  Executive 
Order  12372  which  requires 
intergovernmental  consultation  with 
State  and  local  officials.  The  Soil  and 
Water  Loan  Program  is  subject  to  the 
provisions  of  Executvie  Order  12372 
and  FmHA  Instruction  1940-J. 

Programs  Affected 

These  changes  affect  the  following 
FmHA  programs  as  listed  in  the  Catalog 
of  Federal  Domestic  Assistance: 
10.404— Emergency  Loans 
10.406— Farm  Operating  Loans 
10.407 — Farm  Ownership  Loans 
10.416— Soil  and  Water  Loans 

Environmental  Impact  Statement 

This  document  has  been  reviewed  in 
accordance  with  7  CFR  Part  1940. 
Subpart  G,  "Environmental  Program."  It 
is  the  determination  of  FmHA  that  this 
final  action  does  not  constitute  a  major 
Federal  action  significantly  affecting  the 
quality  of  the  human  environment,  and 
in  accordance  with  the  National 
Environmental  Policy  Act  of  1969, 
Public  Law  91-190.  an  Environmental 
Impact  Statement  is  not  required. 

Executive  Order  12778 

The  proposed  regulation  has  been 
reviewed  in  light  of  Executive  Order 
12778  and  meets  the  applicable 
standards  provided  in  sections  2(a)  and 
2[B)t2t~&fthat  Order.  Provisions  within 
this  part  wijiich  are  inconsistent  with 
state  law  aile  controlling.  All 
administrative  remedies  pursuant  to  7 
CFR  part  1900  Subpart  B  must  be 
exhausted  prior  to  filing  suit. 

List  of  Subjects  in  7  CFR  Part  1962 

Crops,  Government  property, 
Livestock,  Loan  programs— Agriculture. 
Rural  Areas. 

Therefore,  chapter  XVIU.'^le  7.  Codte 
of  Federal  Regulations  is  amended  as 
follows: 

PART  1962— PERSONAL  PROPERTY 

1.  The  authority  citation  for  part  1962 
continues  to  read  as  follows: 

Authority:  7  U.S.C.  1989;  5  IJ.S  C  301;  7 
CFR  2  23;  7  CFR  2.70. 

Subpart  A— Servicing  and  liquidation 
of  Chattel  Security 

2.  Section  1962.16(a)  is  amended  in 
the  seventh  sentence  by  removing  the 
following  words  preceding  the  period: 


"the  form  should  be  completed  toj  show 
this  and  should  be  signed."  1 

3.  Section  1962.17  is  amended  by 
revising  the  introductory  text  of  f 
paragraph  (a)(1).  the  last  sentence  of 
paragraph  (a)(2),  paragraphs  (a)(3). 
(b)(1),  (b)(2)(i),  the  first  two  sentences  of 
paragraph  (b)(2)(iii),  and  paragraph 
(b)(2)(vii)  to  read  as  fellows: 

§1962.17    Disposal  of  chattel  security,  use 
of  proceeds  and  release  of  lien. 

(a)  General.  (1)  The  borrower  must 
account  for  all  security  and  wjji  be 
instructed  of  this  requirement  by  the 
County  Supervisor  when  a  loan  is  made 
and  as  often  afterward  as  necessary. 
When  the  borrower  sells  security,  the 
property  and  proceeds  remain  subject  to 
the  lien  until  the  lien  is  released  by  the 
County  Supervisor.  Purchasers  of 
security  who  inquire  should  be 
informed  that  the  property  is  subject  to 
FmHA'slien  and  checks  should  be 
made  payable  jointly  to  the  borrower 
and  FmHA.  When  the  borrower  fails  to 
account  for  .security,  the  County 
Supervisor  will  take  the  actions 
required  in  §  1962.18  of  this  subpart. 
Releases  of  sales  proceeds  will  be 
terminated  when  the  borrower's 
accounts  are  accelerated  (when  Exhibit 
D,  E,  or  E-1  to  subpart  A  of  part  1955 
of  this  chapter  is  sent  to  the  borrower). 
Termination  of  such  releases  will  not 
occur  prior  to  acceleration. 

(2)  *  •  *  Immediately  upon 
determining  that  the  borrower  does  not 
have  a  current  Form  FmHA  1962-1  in 
the  file,  the  County  Super\'isor  will 
immediately  contact  the  borrower  to 
develop  one. 

(3)  n  the  borrower  requests  a 
change(s)  to  Form  FmHA  1962-1.  and 
the  County  Supervisor  can  approve  the 
change(s),  the  borrower  and  the  County 
Supervisor  will  initial  and  date  each 
change  in  accordance  with  item  (6)  in 
the  Forms  Manual  Insert  (FMI)  for  Form 
FmHA  1962-1.  The  form  will  be  marked 
"Revised"  and  the  borrower  will  be 
notified  in  writing  confirming  that  the 
change(s)  has  been  approved, 

(b)"  •  *  ..     , 

(1)  County  Supervisors  are  authorized 
to  approve  or  disapprove  dispositions  of 
FmHA  chattel  security  in  accordance 
with  this  subpart.  The  County 
Supervisor,  with  the  assistance  of  the 
borrower,  will  complete  Form  FmHA 
1962-1  in  accordance  with  the  FMI 
(available  in  any  FmHA  office)  to  show 
how,  when,  and  to  whom  the  borrower 
will  sell,  exchange,  or  consume  security 
and  use  sale  proceeds  (include  milk  sale 
proceeds).  Government  payments,  crop 
insurance  and  insurance  proceeds 
derived  from  the  loss  of  security  will 
also  be  accounted  for  on  Form  FmHA 


1962-1.  This  includes,  for  example,  sale 
proceeds  on  hand  and  crops  in  storage. 
Only  the  proceeds  from  the  sale  of 
normal  income  security  can  be  used  to  . 
pay  essential  family  and  farm  operation 
expenses.  Proceeds  from  the  sale  of 
basic  security  will  not  be  used  for 
essential  family  living  and  farm 
operating  expenses.  In  addition  to 
payment  of  prior  liens,  basic  security 
can  only  be  released  for  the  purposes 
listed  in  paragraphs  (b)(2)(iv)  through 
(b)(2)(vii].  When  proceeds  from  the 
disposition  of  normal  income  security 
are  to  be  used  to  pay  essential  family 
living  or  farm  operating  expenses. 
County  Supervisors  must  approve  the 
disposition.  Any  disposition  of  basic  or 
normal  income  security  must  be 
recorded  on  Form  FmHA  1962-1. 
However,  the  borrower  is  responsible 
for  providing  the  County  Supervisor 
with  the  necessary  information  to 
update  the  Farm  and  Home  Plan  and 
Form  FmHA  1962-1. 

(2)*  "   • 

(i)  The  Form  FmHA  1962-1  must 
provide  for  releases  of  normal  income 
security  so  that  the  borrower  can  pay 
essential  family  living  and  farm 
operating  expenses.  However,  proceeds 
from  the  sale  of  basic  security  will  not 
be  used  to  pay  essential  family  living  or 
farm  operating  expenses. 

•  •        «        *        • 

(iii)  All  of  the  items  in  paragraph 
(b)(2)(ii)  of  this-secTTon  may  not  always 
be  considered  essential  for  every  family 
and  farming  operation.  County 
Supervisors  must  consider  the 
individual  borrower's  operation,  what  is 
typical  for  that  type  of  operation  in  the 
area  administered  By  the  County 
Supervisor,  and  what  would  be  an    '  > 
efficient  method  of  production 
considering  the  borrower's  re- 
sources. *  *  * 
«        •        •        *        • 

(vii)  Property  can  be  exchanged,  with 
prior  FmriA  approval  and  in  accordance 
with  paragraph  (b)(5)  of  this  section,  for 
property  which  is  better  suited  to  the 
borrower's  needs  if  FmHA  will  acquire 
a  lien  on  the  new  property,  at  least 
equal  in  value  to  the  lien  held  on  the 
property  exchanged. 

#  •        •        •        • 

4.  Section  1962.17(b)(2)(ii).  under  the 
last  item  of  expenses  entitled  "Essential  ^ 
farm  machinery."  is  amended  by 
changing  the  word  "breaks"  to  "is." 

Dated:  July  26, 1993. 
Bob  Nash, 

Under  Secretary,  Small  Community  and  Rurol 
Development. 

jFR  Doc.  93-21126  Filed  8-31-93;  8.45  am) 
BtLUNG  CODE  M10-47-W 
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FEDERAL  RESERVE  SYSTEM 

12  CFR  Part  211 

[Regulation  K] 

International  Banidr>g  Operations; 
Technical  Corrections 

AGENCY:  Board  of  Governors  of  the 

Federal  Reserve  System. 

ACTION:  Final  rule;  technical  corrections. 

SUMMARY:  As  part  of  the  regulations 
implementing  the  Foreign  Bank 
Supervision  Enhancement  Act  of  1991, 
the  definition  of  "foreign  banking 
<)rganization"  in  Regulation  K  was 
moved.  However,  three  cross-references 
to  this  definition  were  inadvertently  not 
changed.  This  rule  corrects  these  cross- 
references. 

EFFECTTVE  DATE:  August  31, 1993. 
FOR  FURTHER  INFORMATION  CONTACT:  N. 
Peter  Knoll,  Attorney  (202/452-5237), 
Legal  Division,  Board  of  Governors  of 
the  Federal  Reserve  System.  For  the 
hearing  impaired^n7y. 
Telecommunicatioh-Sevice  for  the  Deaf 
(TDD).  Dorothea  Thompson  (20^/452- 
3544).  Board  of  Governors  of  the'Federal 
Reserve  System.  20th  &  C  Streets.  NW.. 
Washington.  DC  20551.  ^ 

SUPPLEMENTARY  INFORMATION:  As  plart  of 
the  regulations  implementing  the 
Foreign  Bank  Supervision  Enhance 
Act  of  1991,  the  Bf  finilion  of  "fore 
banking  organization"  in  Regulation  K 
(12  CFR  part  211 J  was  moved  from 
§  211.23(a)(2)  to  §  211.21(n).  See  57  FR 
12992, 12998  (Apr.  15. 1992)  (interim 
rule  placing  definition  at  §211.22(n)); 
58  FR  6348.  6359  (Jan.  28, 1993)  (final 
rule  placing  definition  at  §  211.21(n)). 
However,  the  cross-references  in 

I  ^  §§  211.31(b)(4).  211.41(b),  and  211.42(a) 
4\to  the  definition  of  "foreign  banking 

'         organization"  were  inadvertently  not 
changed  from  211.23(a)(2)  to  211.21(n). 
This  rule  corrects  these  cross-references. 

List  of  Subjects  in  12  CFR  Part  211 

Exports,  Foreign' banking,  Holding 
companies.  Investments,  Reporting  and 
recordkeeping  it>quirements. 

For  the  reasons  outlined  above,  the 
Board  of  Governors  amends  12  CFR  part 
211  as  set  forth  below: 

PART  21 1— INTERNATIONAL 
BANKING  OPERATIONS 

1.  The  authority  elation  for  12  CFR 
.part-241  continues  to'read  as  follows: 

AntiMrity:  Federal  ReWv>  Act  (12  U.S.C. 
221  et  seq.y.  Bank  Holding  Company  Act  of 
1936,  as  amended  (12  U.S.C  184,1  et  seq.]: 
the  International  Banking  Act  ott^B  (Pul 
L.  95-369;  92  Slat.  607;  12  U.SJC.  3101  ef 


seq.y,  the  Bank  Export  Services  Act  (Title  H. 
Pub.  L.  97-290.  96  Stat.  1235);  the 
International  Lending  Supervision  Act  (Tijle 
IX.  Pub.  L  98-161,  97  Stat.  1153. 12  U.S.C. 
3901  et  seq);  the  Export  Trading  Company 
Act  Amendments  of  1988  (Title  III,  Pub.  L. 
100-418. 102  Stat  1384  (1988)). 

2.  Section  211.31(b)(4)  is  amended  by 
removing  "211.23(a)(2)"  and  adding  in 
its  place  "211.21(n)". 
.  3.  Section  211.41(b)  is  amended  by 
removing  "211.23(a)(2)"  and  adding  in 
its  place  "211. 21(n)". 

4.  Sectjon  211.42(a)  is  amended  by 
removing  "211.23(a)(2)"  and  adding  in 
its  place  "211. 21(n)". 

By  order  of  the  Board  of  Governors  of  the 
Federal  Reserve  System,  August  26, 1993. 
William  W.  Wiles, 
Secretary  of  the  Board. 
|FR  Doc.  93-21225  Filed  8-31-93;  8:45  ami 

BtLUNG  CODE  ISIV-OI-F 


DEf 


DEPARTMENT  OF  TRANSPORTATION 
Federal  Aviation  Administration 
14  CFR  Part  39       / 

[Docket  No.  92-NM-200-AD;  Amendment 

39-8^9;  AD  93-17-08] 

Airworthiness  Directives;  Boeing 
Model  737  Series  Airplanes 


AGENCY:  Federal  Aviation 

istration,  DOT. 
ACTM3kN:  Final  rule. 


SUMMARY:  Thi^  amendment  adopts  a 
new  airworthiness  directive  (AD), 
appiicable-to  certain  Boeing  Model  737 
series  airplanes,  that  requires 
incorporation  of  certain  structural 
BK)difications.  This  amendment  is 
prompted  by  an  evaluation  by  the 
Model  737  Structures  Working  Group, 
comprised  of  aircraft  operators, 
manufacturers,  and  th^  FAA.  This 
Working  Group  evaluated  Boeing 
service  bulletins  that  must  be  included 
as  part  of  the  "Aging  Airplane 
Structural  Modification  Program."  The 
actions  specified  by  this  AD  are 
intended  to  prevent  degradation  in  the 
structural  capabilities  of  the  affected 
airplanes.  This  action  also  reflects  the 
FAA's  decision  that  long  term 
continued  operational  safety  should  be 
assured  by  actual  modification  of  the 
airframe  rather  than  repetitive 
inspections. 

DATES:  Effective  October  1, 1993. 

The  incorporation  by  reference  of 
certain  publications  listed  in  the 
regulations  is  approved  by  the  Director 
of  the  Federal  Register  as  of  October  1 . 
1993. 


ADDRESSES:  The  service  information 
referenced  in  this  AD  may  be  obtained 
from  Boeing  Commercial  Airplane 
Group,  P.O.  Box  3707.  Seattle. 
Washington  98124-2207.  This 
information  may  be  examined  at  the 
Federal  Aviation  Administration  (FAA). 
Transport  Airplane  Directorate.  Rules 
Docket,  1601  Lind  Avenue,  SW., 
Renton.  Washington;  or  at  the  Office  of 
the  Federal  Register.  800  North  Capitol 
Street,  NW..  suite  700.  Washington.  DC. 
FOR  FURTHER  INFORMATION  CONTACT: 
Thomas  Rodriguez,  Aerospace  Engineer, 
Airframe  Branch,  ANM-120S.  FAA. 
Transport  Airplane  Directorate,  Seattle 
Aircraft  Certification  Office,  1601  Lind 
Avenue,  SW.,  Renton,  Washington 
98055-4056;  telephone  (206) 227-27  79; 
fax  (206) 227-1181. 
SUPPLEMENTARY  INFORMATION:  A 
proposal  to  amend  liart  39  of  the  Federal 
Aviation  Regulations  to  include  an 
airworthinesiTdirective  (AD)  that  is 
applicable  to  certain  Boeing  Model  737 
series  airplanes  was  published  in  the 
Federal  Register  on  March  3, 1993  (58 
FR  12195).  That  action  propo.sed  to 
require  incorporation  of  certain 
structural  modifications. 

Interested  persons  have  been  afforded 
an  opportunity  to  participate  in  the 
making  of  this  amendment.  Due 
consideration  has  been  given  to  the 
comments  received. 

One  commenter  supports  the 
proposed  rule. 

One  commenter  requests  that  the  AD 
.lumber  pertaining  to  the  corrosion 
prevention  and  control  program  for 
Model  737  series  airplanes  be  clarified. 
The  commenter  notes  that  the  AD  was 
referenced  incorrectly  in  the  Discussion 
section  of  the  proposal.  The  FAA 
acknowledges  that  a  typographical  error 
was  made  in  the  AD  number  as  it 
appeared  in  the  Discussion  section  of 
the  proposal.  The  correct  AD  number  for 
the  corrosion  prevention  and  control 
program  for  Model  737  series  airplanes 
is  AD  90-25-01.  The  FAA  notes  that  the 
amendment  number  and  Federal 
Register  citation  for  that  AD  were  stated 
correctly  in  the  proposal. 

One  commenter  requests  that  the 
number  of  affected  airplanes  specified 
in  the  economic  impact  information  be 
revised.  The  commenter  notes  that  there 
are  more  than  29  airplanes  of  U.S. 
registry  that  would  be  affected  by  the 
proposal.  This  commenter,  however,  did 
not  provide  any  additional  information 
as  to  a  more  accurate  number.  The  FAA 
dees  not  concur  that  a  revision  to  the 
economic  impact  information  is 
necessary.  The  FAA  acknowledges  that 
over  the  lifetime  of  the  AD  itself,  more 
than  29  airplanes  eventually  may  be 
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affected  by  the  rule.  However,  as 
presented  in  the  preamble  to  the 
proposal  (and  below),  the  economic 
impact  information  specifies  only  an 
estimate  of  the  number  of  U.S.- 
registered  airplanes  that  will  be  affected 
by  this  AD  action  within  the  initial 
threshold  of  4  years.  As  such,  29 
airplanes  continues  to  represent  the  best 
estimation  that  the  FAA  can  make, 
given  the  data  available  at  this  time. 

Two  commenters  request  that  tlie 
proposed  compliance  times  be  clarified. 
One  commenter  suggests  that  the 
threshold,  when  expressed  as  a  calendar 
date  in  any  service  bulletin  that  is 
referenced  in  the  Boeing  Document, 
may  be  subject  to  misinterpretation 
since  the  proposal  requires  modificjition 
by  that  calendar  date,  in  lieu  of  the 
proposed  threshold  of  4  years  required 
by  proposed  paragraph  (a).  This 
commenter  presents  an  example  in 
which  a  service  bulletin  specified  a 
threshold  of  75.000  flight  cycles  or  20 
years  of  airframe  age,  which  would  be 
equivalent  to  two  different  calendar 
dates.  Another  commenter  notes  that  the 
incorporation  threshold  expressed  in 
the  Discussion  section  of  the  proposal, 
vyiiich  states  th^ibtPftiandatory 

ctural  m^R^ation  program  is  to  be 
accomplished  upon  reaching  the 
'applicable  economic  design  goal  or  4 
years  after  the  effective  date  of  the  AD." 
contradicts  the  incorporation  threshold 
(January  31,  1996)  specified  in  Boeing 
Alert  Service  Bulletin  737-32A-1224. 
which  is  referenced  in  the  Boeing 
Document  (cited  in  the  proposal  as  the 
appropriate  source  of  service 
information).  The  FAA  concurs,  in  part. 
The  FAA  acknowledges  that  the 
incor^or-''tion  threshold  described  in  the 
Discussion  section  of  the  proposal 
differs  from  the  incorporation  threshold 
specified  in  Boeing  Alert  Service 
Bulletin  737-32A-1224.  However, 
paragraph  (a)  of  the  final  rule  clearly 
states  that  when  the  incorporation 
threshold  is  expressed  as  a  specific 
calendar  date,  (not  expressed  in  terms  of 
flight  cycles  or  age  of  airframe  that  must 
be  computed  to  obtain  a  calendar  date), 
the  modifications  must  be  accomplished 
by  the  calendar  date  specified  in  the 
ser\'ice  bulletin.  Further,  since  the 
Discussion  section  is  not  restated  in  the 
final  rule,  no  change  to  the  final  rule  is 
warranted. 

Several  commenters  recommend  that 
proposed  paragraph  (a)  be  revised  to 
include  llie  modifications  specified  in 
section  3  of  the  Boeing  Document 
because  section  3  amends  the  Boeing 
Document  significantly.  One  commenjer 
notes  that  approximately  90  percjjHfof 
the  service  bulletins  referenc^rf'in 
section  3  of  the  Boeing  Doroment  have 


been  revised  since  issuance  of  the 
Boeing  Document.  The  FAA  does  not 
concur.  Section  3  of  the  Boeing 
Document  is  the  subject  of  AD  90-06- 
02,  Amendment  39-6489  (55  FR  8372, 
March  7, 1990).  Subsequent  revisions  to 
section  3  of  the  Boeing  Document  have 
been  approved  as  acceptable  alternative 
methods  of  compliance  to  AD  90-06-02. 

One  commenter  requests  that  the  final 
rule  be  revised  to  include  all  subsequent 
FAA-apf>roved  revisions  of  the  Boeing 
Document  referenced  in  the  proposal  as 
appropriate  sources  of  service 
information.  The  commenter  asserts  that 
this  would  eliminate  "unnecessary 
paperwork"  by  circumventing  the 
alternative  methods  of  compliance 
provision  in  proposed  paragraph  (b). 
The  FAA  does  not  concur.  To  use  the 
phrase,  "or  later  FAA-approved 
revisions,"  in  an  AD  when  referring  to 
the  service  document,  violates  Office  of 
the  Federal  Register  (OFR)  regulations 
regarding  approval  of  materials 
"incorporated  by  reference"  in  rules.  In 
general  terms,  these  OFR  regulations 
require  that  either  the  service  document 
contents  be  publishec  as  part  of  the 
actual  AD  language;  or  that  the  service 
'document  be  submitted  for  approval  by 
the  OFR  as  "referenced"  material,  in 
which  case  it  may  be  only'  referred  to  in 
the  text  of  an  AD.  The  AD  may  only 
refer  to  the  ser\ice  document  that  was 
submitted  and  approved  by  the  OFR  for 
"incorporation  by  reference."  In  order 
for  operators  to  use  later  revisions  of  the 
referenced  document  ^released  after  the 
publication  of  the  AD;,  either  the  AD 
must  be  revised  to  reference  the  specific 
later  revisions,  or  operators  must 
request  the  approval  of  them  as  an 
alternative  method  of  compliance  with 
this  AD  [under  the  previsions  of 
paragraph  (b)]. 

One  commenter  requests  that  the 
proposal  be  revised  to  include  policies 
that  have  been  made  since  issuance  of 
AD  90-06-02  (which  makes  mandatory 
the  modifications  specified  in  section  3 
of  the  Boeing  Document).  This 
commenter,  however,  did  not  refer  to 
any  specific  "policies."  The  FAA  does 
not  concur  that  revision  of  the  rule  is 
necessary.  Fart  39  of  the  Federal 
Aviation  Regulations,  Airworthiness 
Directives,  is  for  purposes  of  issuing 
rules  to  correct  unsafe  conditions  that 
may  exist  or  develop  in  aircraft,  not  for 
purposes  of  publishing  FAA  policy 
decisions.  Regardless  of  this,  however, 
the  FAA  assures  the  commenter  that  any 
policy  decisions  made  by  FAA  that  were 
pertinent  to  AD  90-06-02  are  also  valid 
for  and  applicable  to  this  rulemaking 
action. 

One  commenter  requests  thaU-to 
clarify  the  requirements  of  the  ptaposal 


the  following  statement  be  added  to  the 
final  rule:  "The  modifications  shall  be 
done  in  accordance  with  Boeing 
Document  Dft-38505,  'Aging  Airplane 
Ser\'ice  Bulletin  Structural  Modification 
and  Inspection  Program — ^Model  737- 
100/-200/-200C,'  Revision  F,  dated 
April  23,  1992."  The  FAA  concurs  and 
paragraph  (d)  has  been  added  to  the 
final  rule  to  specify  this;  however,  this 
paragraph  is  merely  a  restatement  of  the 
requirement  to  use  the  service 
information  referenced  in  paragraph  (a) 
of  the  final  rule.  Its  addition  to  the  rule 
simply  fulfills  the  requirements  of  the 
Office  of  the  Federal  Register  to 
incorporate  the  referenced  Boeing 
Document  as  part  of  this  rulemaking 
action. 

Af^r  careful  review  of  the  available 
dataThidtiding  the  comments  noted 
above,  the  FAA  has  determined  that  air 
safety  and  the  public  interest  require  tl|e 
adoption  of  the  rule  with  the  changes 
previously  described.  The  FAA  has 
determined  that  these  changes  will 
neither  increase  the  economic  burden 
on  any  operator  nor  increase  the  scope 
of  the  AD. 

There  are  approximately  1.200  Model 
737  series  airplanes  of  the  affected 
design  in  the  worldwide  fleet.  The  FAA 
estimates  that  29  airplanes  of  U.S. 
registry  will  be  affected  by  this  AD 
within  the  initial  threshold  of  4  years. 
The  cost  to  modify  each  airplane  is 
estimated  to  be  $57,887.  This  cost 
includes  the  price  of  modification  kits, 
which  is  $27,252  per  airplane,  and  the 
estimated  number  of  work  hours  to 
accomplish  the  modifications,  which  is 
557  work  hours  at  $55  per  work  hour. 
It  does  not  include  downtime,  planning, 
set  up,  familiarization,  or  tool 
acquisition  costs.  Based  on  these 
figures,  the  total  cost  impact  of  the 
proposed  AD  on  U.S.  operators  is 
estimated  to  be  $1,678,723  over  the  4 
year  time  period.  This  total  cost  figure 
assumes  that  no  operator  has  yet 
accomplished  the  requirements  of  this 
AD. 

The  regulations  adopted  herein  will 
not  have  substantial  direct  effects  on  the 
States,  on  the  relationship  between  the 
national  government  and  the  States,  or 
on  the  distribution  of  power  and 
responsibilities  among  the  various 
levels  of  government.  Therefore,  in 
accordance  with  Executive  Order  12612. 
it  is  determined  that  this  final  rule  does 
not  have  sufficient  federalism 
implications  to  warrant  the  preparation 
of  a  Federalism  Assessment. 

For  the  reasons  discussed  above,  I 
certify  that  this  action  (1)  is  not  a  "major 
rule"  under  Executive  Order  12291;  (2) 
is  not  a  "significanfrule"  under  DOT 
Regulatory  Policies  and  Procedures  (44 
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FR  11034,  February  2G.  1979);  and  (3) 
will  not  have  a  significant  economic 
impact,  positive  or  negative,  on  a 
substantial  number  of  small  entities 
under  the  criteria  of  the  Regulatory 
Flexibility  Act.  A  final  evaluation  has 
been  prepared  fpr  this  action  and  it  is 
contained  in  the  Rules  Docket.  A  copy 
of  it  may  be  obtained  from  the  Rules 
Docket  at  the  location  provided  under 
the  caption  ADDRESSES. 

List  of  Subjects  in  14  CFR  Part  39 

Air  transportation,  Aircraft,  Aviation 
safety,  Incorporation  by  reference. 
Safety. 

Adoption  of  the  Amendment 

Accordingly,  pursuant  to  the 
authority  delegated  to  me  by  the 
Administrator,  the  Federal  Avi^ 
Administration  amends  14C^R  part  39 
of  the  Federal  Aviatioj>iitCgulations.as 
follows: 


Transport  Airplane  Diroclorate.  Operators 
shall  submit  their  requests  through  an 
appropriate  FAA  Principal  Maintenanci; 
Jftspector,  who  may  acid  comments  and  then 
<i,s«»nd  it  to  the  Manager,  Seattle  AGO. 

Note  2:  Information  concerning  the 
existence  of  approved  alternative  methods  n^ 
compliance  with  this  AD,  if  any.  may  l)<' 
obtained  from  the  Seattle  AGO. 

(c)  Special  flight  permits  may  be^fiiod  in 
accordance  with  FAR  21.197  and^.199  to 
operate  the  airplane  to  a  lof;atjim)  where  the 
requirements  of  this  AD  c; 
(accomplished. 

\  (d)  The  modificatji^  shall  be  done  in 
af  cordance  withBroing  Document  No.  D6- 
38505.  "Agin^nirplanc  Service  Bulletin 
-,  Structura^Wtxlificalion  and  Insjjection 
Pr()C^#f?^Mo<lel  737-100/-aOO/-200G," 
Tsion  F,  dated  April  23,  1992,  which 
mcludes  the  following  list  of  effective  pag<>s: 


WORTHINESS 


^ES 


rifv  ci 


Page  No. 

Revision 

shown 

on  page 

Date  shown  on 
page 

List  of  active 
pages:  page 
c. 

F 

(Tbis  page  is 
not  dated). 

1.  The  authority  cit^ion  for  part  39 
continues  toTea^sl«(llows: 

Authority:  49  U.S.C.  App.  1354(a),  1421 
and  1423;  49  U.S.C.  106(g);  and  14  CFR 
11.89. 

§39.13    [Amended]  ^ 

2.  Section  39.13  is  amended  by  v^ 
adding  the  following  new  airworthiness 
directive: 

93-17-08  Boeing:  Amendment  39-8679.        ^ 
Docket  92-NM-20O-AD.  ~~ 

Applicability:  Model  737-100.  737-200,       ' 
737-200C  airplanes,  certificated  in  any 
category. 

Compliance:  Required  as  jjidicated,  unless 
accomplished  previously.  To  prevent 
structural  failure,  accomplish  the  following; 

(a)  Except  as  provided  tielow,  *rior  to 
reaching  the  incorporation  fhre^ij^s  listed 
in  Boeing  Document  No.  D6-3850v"Aging 
Airplane  Service  Bulletin  Structural 
Modification  and  Inspection  Program — 
Model  737-100/-200/-200C,"  Revision  F, 
dated  April  23, 1992,  or  within  the  next  4 
years  after  the  effective  date  of  this  AD, 
whichever  occurs  later,  accomplish  the 
structural  modifications  listed  in  appendices 
A.3  and  B.3  of  the  Boeing  Document.  Service 
bulletins  whose  threshold  is  specified  in  the 
Boeing  Document  by  a  calendar  date  must  be 
modified  by  that  date  in  lieu  of  the  4  years 
specified  in  this  paragraph. 

Note  1:  The  modifications  required  by  this 
paragraph  do  not  terminate  the  inspection 
requirements  of  any  other  AD  unless  that  AD 
specifies  that  any  such  modification 
constitutes  terminating  action  for  the 
ins[)ection  requirements. 

(b)  An  alternative  method  of  compliance  or 
adjustment  of  the  compliance  time  that 
provides  an  acceptable  level  of  safety  may  be 
used  if  approved  by  the  Manager,  Seattle 
Aircraft  Certification  Office  (AGO).  FAA. 


(Note:  The  issue  date  of  Revision  F  is 
indicated  only  on  page  c  of  the  List  of  Active 
Pages;  no  other  page  of  the  document  is 
dated.) 

This  incorporation  by  reference  was 
approved  by  the  Director  of  the  Fedtjral 
Register  in  accordance  with  5  U.S.C.  532(a) 
and  1  CFR  part  51.  Copies  may  be  obtained 
from^ieing  Commercial  Airplane  Group, 
P.O.  Box  3707,  Seattle.  Washington  98124- 
2207.  Copies  may  he  inspected  at  the  FAA, 
Transport  Airplane  Directorate,  1601  Lind 
Avenue,  SVV..  Renton,  Washington;  or  at  the 
Office  of  the  Federal  Register.  800  North 
Capitol  Street,  NW.,  suite  700.  Washington, 
DC.  ^' 

(e)  Thi^ amendment  bcwimes  effective  on 
October  l.,19«>a..„, 

Issued  in  Ronton.  Washington,  on  August 
25, 1993. 

Darrell  M.  Pederson, 
Acting  Manager,  Transport  Airplane 
Directorate,  Aircraft  Certification  Service. 
jFR  Doc.  93-21223  Filed  8-31-93;  8:45  a^ 

BILUNC  CODE  4910-13-^ 


DEPARTMENT  OF  TRANSPORTATION 

Coast  Guard^ 

33  CFR  Parts  100  and  165 
[CGD  93-050] 

Safety,  Security  Zones,  and  Special 
Local  Regulations 

agency:  Coast  Guard,  DOT. 
ACTION:  Notice  of  temporary  rules 
issued. 

SUMMARY:  This  document  provides 
required  notice  of  substantive  rules 


adopted  by  th^Boast  Guard  and 
temporarilyfflTective  between  April  1, 
1993  aru^une  30,  1993,  which  were  not 
publL^tfed  in  the  Federal  Register.  This 

terly  notice  lists  temporary  local 
^gulations.  security  zones,  and  safety 
zones,  which  were  of  limited  duration 
and  for  which  timely  publication  in  the 
Federal  Register  was  not  possible. 
DATES:  This  notice  lists  temporary  Coa.st 
Guard  district  regulations  that  were 
established  and  terminated  between 
April  1,  1993  and  June  30,  1993,  as  well 
as  several  regulations  which  were  not 
included  in  the  previous  quarterly  list. 
ADDRESSES:  The  complete  text  of  these 
temporary  regulations  may  be  examined 
at,  and  is  available  on  request,  from 
Executive  Secretary,  Marine  Safety 
Council  (G-LRA),  U.S.  Coast  Guard 
Headquarters,  2100  Second  Street,  SVV., 
Washington.  DC  20593-0001. 
FOR  FURTHER  INFORMATION  CONTACT: 
Sheri  deGrom,  Executive  Secretary, 
Marine  Safety  Council  at  (202)  267- 
6233  between  the  hours  of  8  a.m.  and 
3:30  p.m.,  Monday  through  Friday. 
SUPPLEMENTARY  INFORMATION:  District 
Commanders  and  Captains  of  the  Port 
(COT?)  must  be  immediately  responsive 
to  the  safety  needs  of  the  waters  within 
their  jurisdiction;  therefore.  District 
Commanders  and  COTPs  have  been 
delegated  the  authority  to  issue  certain 
local  regulations.  Safety  zones  may  be 
established  for  safety  or  environmental 
purposes.  A  safety  zone  may  be 
stationary  and  described  by  fixed  limits 
or  it  may  be  described  as  a  zone  around 
a  vessel  in  motion.  Security  zones  limit 
access  to  vessels,  ports,  or  waterfront 
facilities  to  prevent  injury  or  damage. 
Special  local  regulations  are  issued  to 
assure  the  safety  of  participants  and 
spectators  at  regattas  and  other  marine 
events.  Timely  publication  of  these 
regulations  in  the  Federal  Register  is 
often  precluded  when  a  regulation 
responds  to  an  emergency,  or  when  an 
event  occurs  without  advance  notice. 
However,  the  affected  public  is' 
informed  of  these  regulations  through 
Local  Notices  to  Mariners,  press 
releases,  and  other  mean's.  Moreover, 
actual  notification  is  frequently 
provided  by  Coa.st  Guard  patrol  vessels 
enforcing  the  restrictions  imposed  by 
the  regulation. 

Because  mariners  are  notified  by 
Coast  Guard  officials  on-scene  prior  to 
enforcement  action.  Federal  Register 
notice  is  not  required  to  place  the 
special  local  regulation,  security  zone, 
or  safety  zone  in  effect.  However,  the 
Coast  Guard,  by  law,  must  publish  in 
th^  Federal  Register  notice  of 
sub-stantive  rules  adopted.  To  discharge 
this  legal  obligation  without  imposing 
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undue  expense  on  the  public,  the  Coast 
Guard  periodically  publishes  a  list  of 
these  temporary  special  local 
regulations,  security  zones,  and  safety 
zones.  Permanent  regulations  are  not 
included  in  this  list  because  they  are 
published  in  their  entirety  in  the 


Docket  No 


Federal  Register.  Temporary  regulations 
may  also  be  published  in  their  entirety 
if  sufficient  time  is  available  to  do  so 
before  they  are  placed  in  effect  or 
terminated.  These  safety  zones,  special 
local  regulations  and  security  zones 
have  been  exempted  from  review  under 


3use  of  their  emergency 
sc;ope  and  temporary 


E.O.  12291  (be 
nature,  or  limit^ 
effectiveness). 

The  following  regulation/ were  placed 
in  effect  temporarily  duryfg  the  period 
April  1,  1993  andiune^.  1993,  unless 
otherwise  indicated. 


Battimore  93-006  

Batlimore  93-008 

Bailimof 8  93-011  

Baltimore  93-012  

Baltimore  9^-013  ..... 
^Cnatleston  93-043  ... 

Charleston  93-053  .. 

Corpus  Christi  93-003  

DulJth  93-026 

Jacksonville  93-029 

Jacksonville  93-030 

Jacksonville  93-033 

Jacksonville  93-034 

Jacksonville  93-061  

.     LouisviUe  93-004  

'     Louisville  93-006  

Louisville  93-009  

Louisville  93-010  

Memphis  93-002 

Miami  9S-036 

Paducah  93-004 

Paduca*i  93-007 

Paducah  93-008 

Pittsburgh  93-003 » 

Port  Arthur  93-001  

Port  Arthur  93-003 

San  Francisco  93-002 

San  Francisco  93-003 

Savannah  93-042  

Southeast  Alaska  93-002  

St.  Louis  93-008  

SL  Louis  93-009  

St.  Louis  93-010 

St.  Louis  93-011  

St.  Louis  93-012  

St.  Louis  93-014 

St  Louis  93-015  

St.  Louis  93-018 

St.  Louts  93-021  

St  Louis  93-022 

St.  Louis  93-023  

St.  Louis  93-024  

Toledo  93-002  

Wilmington  93-001   

01-93-004  

01-93-006 

01-93-014 

01-93-017  

01-93-021   

01-93-024  

01-93-026  

01-93-028  

01-93-{«32  

01t93-042  .-. 

01-93-043  

01-93-044  ; 

01-93-045  

01-93-048  , 

01-93-049  ^ 

01-93-059-( 

01-93-060  

01-93-064  

01-93-073  ...» 

01-93-082  _ 


Locatkxi 


Annapolis.  MO  . 
Baltimore,  MO  . 
Annapolis,  MD  . 
Cambridge,  MO 
Baltirr>ore,  MO 

Cooper  River,  SC 4. 

Charleston,  SC 

Corpus  Christi,  TX 

Lake  Superior,  Ml >#. 

Femandina  Beach.  FL  4- 

Jacksonville,  FL i. 

Jacksonville,  FL 4.. 

St.  Augustine,  FL 

Jacksonville.  FL .).. 

Ohio  River 4- 

Ohio  River .*. ^. 

Licking  River 

Ohio  River  -. 

Lower  Mississippi ^■ 

Port  of  Miami |. 

Tennessee  River 4.. 

Cumberland  River  i. 

Tennessee  River ^. 

Monongahela  River 

Port  Arthur,  TX  i. 

Port  of  Beaumont i. 

San  Francisco  Bay *.. 

San  Francisco  Bay -. 

Savannah  River  ~. 

Portland  Island,  AK  fr- 

Upper  Mississippi  i. 

Illinois  River i. 

Upper  Mississippi 

Illinois  River 

Upper  Mississippi 
Illinois  River 
Missouri  River 

Upper  Mississippi  

Missouri  River  , 

Upper  Mississippi  w 

Upper  Mississippi  : 

Upper  Mississippi  

Lake  Erie  

Northeast  Cape  Fear 
North  Kingstown,  Rl  .. 
New  York  Hartx>r,  NY 
North  Hempstead.  NY 

New  York  Hartwr  

Lower  Hudson  River  . 

NYandNJ 

Bristol  Hartwr.  Rl  

Newark  Bay.  NJ 

Lower  East  River,  NY 

Staten  Island,  NY  

Providence  River.  Rl  . 
Lower  East  River.  NY 

Hudson  River  

Upper  New  York  Bay 
Upper  New  York  Bay 
East  Hampton,  NY  .... 

Albany,  NY  

Albany.  NY  ,.... 

NY  and  NJ ^.... 

NY  and  NJ 


Type 


Security  Zorw 
Safety  Zone  .. 
Safety  Zone  .. 
Safety  Zone  .. 
Safety  Zone  .. 
Safety  Zone  .. 
Safety  Zone  .. 
Safety  Zone .. 
Safety  Zone .. 
Safety  Zona .. 
Safety  Zone  .. 
Safety  Zone  .. 
Safety  Zone .. 
SafAty  Zone .. 
Safety  Zone  .. 
SafeKr  Zone  .. 
Safet\  Zone  .. 
Safety^Zcne 
Security^orw 
Safety  Z 
Sa'ety  Zo 
Safety  Zone 
Safety  Zone  ... 
Safety  Zone  ... 
Safety  Zone  ... 
Security  Zone 
Security  Zone 
Safety  Zone  .. 
Safety  Zone  .. 
Safety  Zone .. 
Safety  Zone .. 
Safety  Zone  .. 
Safety  Zone  .. 
Safety  Zone  .. 
Safety  Zone  .. 
Safety  Zone  .. 
Safety  Zone  .. 
Safety  Zone  .. 
Safety  Zone  .. 
Safety  Zone  .. 
Safety  Zone  .. 
Safety  Zone  .. 
Safety  Zone .. 
Safety  Zone  .. 
Safety  Zorw  .. 
Safety  Zone  .. 
Safety  Zone  .. 
Safety  Zone  . 
Safety  Zone  .. 
Safety  Zorie .. 
Safety  Zone  .. 
Safety  Zone  .. 
Safety  Zone  .. 
Safety  Zor>e  .. 
Safety  Zone  .. 
Secur(ty  Zone 
Safety  Zone  .. 
Safety  Zone  .. 
Safety  Zone  .. 
Safety  Zone  .. 
Safety  Zone  .. 
Safety  Zone  .. 
Safety  Zone .. 
Safety  Zone  .. 


Effective 
date 


4/1/93 

5/9/93 

5C2/93  , 

6/1 4«3 
6/13/93 

2/W93 
5/12/93 
4/30/93 
4/23/93 
5/14/93 
5/22/93 
6/26/93 
4/28«3 
6/1 3*93 
6/11/93 
6/21/93 
5/12/93 

5/6«3 
5/11/93 
6/16/93 
6/26«3 
6/22/93 
2/20/93 

4/15(TO 
5/1 5«3 
5/22*93 
6/26/93 

4/2«3 
4/1 5«3 
4/11/93 
4/20/93 
4/26/93 
5/11/93 
5/11/93 
5/17/93 
5/12/93 
5«0/93 
5/20/93 

6r7/93 
6/14/93 
6/16/93 
5/29/93 
5/26/93 
5/28/93 
5/26/93 
6/27/93 

4/6/93 

7/5/93 
4/10/93 
5/30,'93 

5/2/93 
5^39/93 
5/12/93 
5A30«3 

6/8/93 
6/27/93 
5/29/93 
6/1 2^93 
6/11/93 
6/10/93 
6/25«3 


t 
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Docket  Nc. 

Location 

Type 

Effective 
date 

01-93-083 

Uooar  New  York  Bav                           

Security  Zone 

6/26/93 

no  93-004 

Kaskaskia  River                                    

Soeciai  Local 

5/1/93 

02  93-005 

Tennessee  Rivar       

Specral  Local 

5/1/93 

02-93-006  

02-93-008  

02-93-011   .T. 

02  93-012 

Tennessee  River                                    ... 

Soecial  Local 

6/5/93 

Illinots  River 

Upper  Mississippi 

LtDuer  MississiDDi        

Soecial  Local    

5/14/93 

Soecial  Local  

6/12/93 

Special  Local 

6/12/93 

02-93-014              

Ohio  River 

Ft.  Lauderdale,  FL 

Galveston,  TX  

Corpus  Christi,  TX „ 

Cleveland,  OH 

San  Dieoo  Bav                                              . .  *■ 

Special  Local 

6/5/93 

07-93-022  

08-93-010  .L^^ 

08-93-012 

Soecial  Local  

5/15/93 

Safetv  Zone            

5/'9/93 

Safety  Zone '.. 

5/9/93 

0a-Q'W)23 

Safetv  Zone      

6/1/93 

1 1-93-003 

Safety  Zone 

Safety  Zone 

Safetv  Zone 

4/4/93 

13-93-004 

Columbia  River 

Puget  Sound,  WA  

Puget  Sound,  WA  

Tacoma.  WA  

Columbia  River 

4/1/93 

13-93^006 

4/7/93 

13-91-007 

Safetv  Zone 

4/6/93 

11-93-008 

Safety  Zone 

4/2/93 

13-93-009                                             

Safety  Zone 

4/8/93 

Dated:  .August  27,  1993. 
Sheri  de  Grom, 

Executive  Secretary,  Marine  Safety  Council. 
|FR  Doc.  93-21302  Filed  8-31-93;  8:45  ami 

BILLING  COOe  4910-14-M 


CFR  Part  117 
[CGD-92-015b]  , 
HIN2115-AE30 

Temporary  Deviations  for  Drawbridge 
Operation  Requirements 

AGENCY:  Coast  Guard,  DOT. 
ACTION:  Final  rule. 

SUMMARY:  The  Coast  Guard  is  amending 
its  drawbridge  operation  regulations  to 
allow  for  temporary  deviations  for  up  to 
90  days.  Under  current  regulations,  a 
Coast  Guard  District  Commander  may 
authorize  a  temporary  deviation  from 
drawbridge  operation  requirements  for  a 
maximum  of  60  days.  The  additional  30 
*  days  will  better  accommodate  seasonal 
testing  and  public  response  surveys,  and 
will  provide  additional  time  for  a  test 
regulation  to  be  in  effect  before 
comments  are  due  on  the  proposed 
change  and  its  effectiveness. 
DATES:  This  rule  becomes  effective  on 
October  1,  1993. 

ADDRESSES:  Unless  otherwise  indicated, 
documents  referenced  in  this  preamble 
are  available  for  inspection  and  copying 
at  the  office  of  the  Executive  Secretary, 
Marine  Safety  Council.  U.S.  Coast 
Guard.  2100  Second  Street,  SVV.. 
Washington.  DC  20593-0001.  room 
3406.  between  8  a.m.  and  3  p.m.. 
Monday  thxough  Friday,  except  Federal 
holidays.  The  telephone  number  is  (202) 
267-1477  for  more  information. 
FOR  FURTHER  INFORMATION  CONTACT: 
Ms.  Diane  Schneider,  Project  Manager 
(G-NBR-1).  at  (202)  267-0377. 


SUPPLEMENTARY  INFORMATION: 

Drafting  Information 

The  principal  persons  involved  in 
drafting  this  document  are  Ms.  Diane 
Schneider,  Project  Manager,  and  Ms. 
Helen  Boutrous.  Project  Counsel,  Office 
of  Chief  Counsel. 

Regulatory  History 

On  January  4.  1993.  the  Coast  Guard 
published  a  notice  of  proposed 
rulemaking  entitled  "Temporary 
Deviations  for  Drawbridge  Operation 
Requirements"  in  the  Federal  Register 
(58  FR  47).  The  Coast  Guard  received  no 
letters  commenting  on  the  proposal.  A 
public  hearing  was  not  requested  and 
one  was  not  held. 

Background  and  Purpose 

Part  117  of  title  33  of  the  Code  of 
Federal  Regulations  contains  both 
general  and  specific  requirements  for 
drawbridge  operations.  In  order  to 
evaluate  suggesteiWhanges  to  the 
drawbridge  operation  requirements. 
§  117.43  allows  a  Coast  Guard  District 
Commander  to  authorize  temporary 
deviations  from  the  regulations 
contained  in  part  117,  for  up  to  60  days. 
The  authorized  temporary  deviation  is 
meant  to  allow  for  regulations  testing  as 
a  prelude  to  permanent  regulation 
changes  governing  drawbridge 
operations  and  schedules.  An  issue  was 
raised  regarding  the  need  to  revise 
§  117.43  because  the  maximum  60-day 
period  does  not  provide  adequate  time 
to  test  a  proposed  regulation  change 
over  various  lengths  of  seasonal  periods 
in  order  to  capture  significant 
circumstances  associated  with  seasonal 
waterborne  traffic  patterns.  The  60-day 
limitation  also  does  not  allow  enough 
time  for  adequate  public  survey 
responses  or  commentary  on  proposed 
changes. 


Discussion  of  Amendments 

This  final  rule  will  allow  temporary 
deviations  from  drawbridge  operation 
regulations  to  be  authorized  by  a  Coast 
Guard  District  Commander  for  up  to  90 
days,  instead  of  the  current  60  days. 
This  will  make  the  testing  of  proposed 
changes  more  effective  and  will  increase 
the  likelihood  of  more  useful  feedback  — , 
from  the  affected  public. 

Discussion  of  Comments  and  Changes 

There  were  no  comments  to  this 
notice  of  proposed  rulemaking.  The 
Coast  Guard  has  made  no  changes  to  the 
proposal  in  this  final  rule. 

Regulatory  Evaluation 

This  final  rule  is  not  major  under 
Executive  Order  12291  and  not 
significant  under  die  "Department  of 
Transportation  Regulatory  Policies  and 
Procedures"  (44  FR  11040;  February  26. 
1979).  The  Coast  Guard  expects  the 
economic  impact  of  this  rulemaking  to 
be  so  minimal  that  a  full  Regulatory 
Evaluation  is  unnecessary.  This 
rulemaking  merely  extends  the 
allowable  time  for  temporary  changes  in 
drawbridge  operation  requirements  for 
regulatory  purposes.  There  will  be  no 
cost  to  the  general  public.  In  fact,  the 
ultimate  purpose  is  to  balance  the  needs 
of  navigation  and  railroad  and  land 
transportation  in  the  most  effective  and 
efficient  manner  possible,  in  order  to 
minimize  to  the  greatest  extent 
practicable  inconvenience  and 
transportation  and  navigation  costs 
which  may  be  associated  with  delays 
caused  by  scheduling  or  other  operating 
requirements  in  need  of  adjustment. 

Small  Entities 

This  rulemaking  is  intended  to 
provide  greater  flexibility  in  the 
regulation  which  allows  for  testing 


proposed  changes  in  drawbridge 
operations  or  scheduling.  It  imposes  no 
special  expense  on  small  businesses, 
■nierefore,  because  it  expects  the 
economic  impact  of  this  final  rule  to  be 
minimal,  the  Coast  Guard  certifies 
under  section  605(b)  of  the  Regulatory 
Flexibility  Act  (5  U.S.C.  601  et  seq.)  that 
this  will  not  have  a  signiBcant  economic 
impact  on  a  substantial  number  of  small 
entities. 

Collection  of  Information 

This  final  rule  contains  no  additional 
collection  of  information  requiretnents 
under  the  Paperwork  Reduction  Act  (44 
U.S.C.  3501  et  seq.]. 

Federalism 

The  Coast  Guard  has  analyzed  this 
final  rule  under  the  principles  and 
criteria  contained  in  Executive  Order 
12612  and  has  determined  that  this 
rulemaking  does  not  have  sufficient 
federalism  implications  to  warrant  the 
preparation  of  a  Federalism  Assessment. 
Under  federal  law,  the  primary 
r-r»i  jurisdiction  to  regulate  drawbridges 

,^  across  the  navigable  waters  of  the 

United  States  is  vested  in  the  Secretar>- 
of  Transportation  and  delegated  to  the 
^.        Coast  Gward.  Therefore,  the  Coast  Guard 
'~^         intends  this  final  rule  to  preempt  State 
action  addressing  this  subject  matter. 

Environment 

The  Coast  Guard  considered  the 
environmental  impact  of  this 
rulemaking  and  concluded  that  under 
section  2.B.2.g.{5)  of  Commandant 
Instruction  M16475.1B,  this  final  rule  is 
categorically  excluded  from  further 
environmental  documentation  because 
it  is  a  Bridge  Administration  Program 
action  involving  the  promulgation  of 
operating  requirements  or  procedures 
for  drawbridges.  A  Categorical 
Exclusion  Determination  is  available  in 
the  docket  for  inspection  or  copying 
where  indicated  under  ADDRESSES. 

List  of  Subjects  in  33  CFR  Part  117 

Bridges. 

For  the  reasons  set  out  in  the 
preamble,  the  Coast  Guard  amends  33 
CFR  part  117  as  follows: 

PART  1 1 7— DRAWBRIDGE 
OPERATION  REGULATIONS 

1.  The  authority  citation  for  part  117 
continues  to  read  as  follows: 

Authority:  33  U.S.C.  499:  49  CFK  1.46:  33 
CFR  1.05-l(g). 

2.  Section  117.43  is  revised  to  read  as 
follows: 


§  1 1 7.43    CtMinges  in  draw  operation 
requirements  for  regulatory  purposes. 

In  order  to  evaluate  suggested  changes 
to  the  drawbridge  operation 
requirements,  the  District  Commander 
may  authorize  temporary  deviations 
from  the  regulations  in  this  part  for 
periods  not  to  exceed  90  days.  Notice  uf 
these  deviations  is  disseminated  in  the 
Local  Notices  to  N^ariners  end  published 
in  the  Federal  Register. 

Dated:  August  27, 1993 
W.I.  Ecker. 

Pear  Admiral.  U.S.  Coast  Guard.  Chief.  Office 
of  Navigation  Safety  and  Waterway  Services 
IFR  Doc.  93-21300  Filed  8-31-93:  8.45  am] 
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33  CFR  161 
[CGD  92-052] 
RIN2115-AE36  _^_^jS^ 

Vessel  Traffic  Service  New  York  Area 

AGENCY:  Coast  Guard.  DOT. 
ACTION:  Interim  final  rule. 

SUMMARY:  The  Coast  Guard  is  expanding 
the  boundaries  of  Vessel  Traffic  Service 
New  York  (VTSNY).  This  expansion 
provides  the  Vessel  Traffic  Center  (VTC) 
with  a  more  complete  vessel  traffic 
image  for  the  entrances  to  New  York 
Harbor  via  Ambrose  Channel.  Raritan 
Bay.  and  Long  Island  Sound.  The 
expansion  also  furnishes  additional 
information  on  weather  conditions  and 
potential  hazards  to  navigation.  As  a 
result,  the  VTSNY  area  expansion  will 
assist  in  safer  and  more  efficient  vessel 
transits  in  the  congested  New  York 
Harbor  channels  and  reduce  the 
potential  for  groundings,  rammings.  and 
collisions 

EFFECTIVE  DATE:  October  18.  1993. 
ADDRESSES:  Unless  otherwise  indicated, 
documents  referenced  in  this  preamble 
are  available  for  inspection  or  copying 
at  the  office  of  the  Executive  Secretar>-. 
Marine  Safety  Council  (G-LRA/3406). 
U.S.  Coast  Guard  Headquarters.  2100 
Second  Street  SW..  room  3406. 
Washington,  DC  20593-0001  between  8 
a.m.  and  3  p.m.,  Monday  through 
Friday,  except  Federal  holidays.  The 
telephone  number  is  (202)  267-1477. 
FOR  FURTHER  INFORMATION  CONTACT: 
Irene  Hoffman,  Project  Manager,  Vessel 
Traffic  Services  Division.  The  telephone 
number  is  202-267-6277. 

SUPPLEMENTARY  INFORMATION: 

Drafting  Information 

The  principal  persons  involved  in 
drafting  this  document  are  Irene 
Hoffman,  Project  Manager,  Vessel 


Traffic  Services  Division  and  Nicholas 
Grasselli.  Project  Counsel,  Office  of 
Chief  Counsel. 

Regulatory  History 

On  August  27,  1990,  the  Coast  Guard 
published  in  the  Federal  Register  (55 
FR  34908).  a  final  rule  which 
established  mandatory  vessel 
participation  in  VTSNY.  This  final  rule 
became  effective  on  February  15. 1991. 
The  rule  stated  that  any  further  proposal 
expanding  VTSNY  areas  would  be 
published  in  a  separate  notice  of 
proposed  rulemaking.  The  Coast  Guard 
believes  that  the  VTSNY  area  should  be 
expanded ^nd  is  doing  so  in  this  rule. 

On  May  25, 1993,  the  Coast  Guard 
published  a  notice  of  proposed 
rulemaking  to  expand  tffe  VTSNT  area 
entitled.  "Vessel  Traffic  Ser\'ice  New 
York  Area"  in  the  Federal  Register  (58 
FR  30098).  The  Coast  Guard  received 
two  letters  commenting  on  the  proposal. 
,A  public  hearing  was  not  requested  and 
one  was  not  held 

Background  and  Purpose 

The  Ports  and  Waterways  Safety  Act 
(33  U.S.C.  1221  et  seq.},  as  amended  by 
Port  and  Tanker  Safety  Act  of  1978  and 
the  Oil  Pollution  Act  of  1990.  provides 
authority  for  the  Secretary  of  the 
Department  of  Transportation  to 
construct,  operate,  maintain,  improve  or 
expand  vessel  traffic  services.  The 
Secretary  has  redelegated  this  authority 
to  the  Commandant,  U.S.  Coast  Guard. 

VTSNY  was  established  in  New  York 
Harbor.  Kill  Van  Kull.  Newark  Bay.  and 
Upper  New  York  Bay  in  response  to 
heightened  public  concern  for  vessel 
traffic  safety.  Existing  rogulations 
require  compliance  with  reporting  and 
participation  procedures  for  certain 
vessels  entering  into  and  operating 
within  this  area.  The  VTS  has  a 
surveillance  system  and  radiotelephone 
network  for  collecting  and  providing 
information  within  this  prescribed  area 

This  expansion  of  VTSNY  will 
furnish  additional  advance  information 
on  weather  conditions,  traffic 
congestion,  and  potential  hazards  to 
navigation.  This  information  will  then 
be  relayed  to  vessels  operating  in  the 
expanded  area,  permitting  them  to 
respond  to  conditions  as  necessary. 

Discussion  of  Comments  and  Changes 

The  Coast  Guard  received  two  letters 
encouraging  the  expansion  of  VTSNY 
and  the  effort  to  provide  a  more 
complete  vessel  traffic  image  for  the 
entrances  to  New  York  Haribor.  One 
comment  letter,  received  after  the  close 
of  the  comment  period,  suggested  that 
the  VTSNY  expansion  effort  be 
extended  up  the  Hudson  River  at  least 
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to  the  George  Washington  Bridge  area. 
The  level  of  traffic  does  not  warrant 
radar  surveillance  of  this  area.  However, 
the  Hudson  River  area  has  VHF 
communications  capabilities  and 
VTSNY  presently  monitors  vessel 
movements  in  portions  of  the  area 
suggested  by  the  commentor.  VTSNY 
regulations  require  vessels  intending  to 
enter  the  VTS  area  report  to  the  VTC  15 
minutes  prior  to  entering  the  VTS  area. 

At  present,  the  VTSNY  area  (33  CFR 
161.580)  is  bounded  by  the  Verrazano- 
Narrows  Bridge  to  the  south,  the 
Brooklyn  Bridge  and  Holland  Tunnel  to 
the  east  and  north.  Kill  Van  KuU  to  the 
Arthur  Kill  (AK)  Railroad  Bridge,  and 
Newark  Bay  to  the  Lehigh  Valley  Draw 
Bridge. 

As  discussed  in  the  notice  of 
proposed  rulemaking,  the  Coast  Guard 
is  expanding  VTSNY's  required 
participation  boundary  in  three  phases, 
in  addition  this  interim  fmal  rule  for 
Phase  I,  the  Coast  Guard  intends  to  issue 
one  more  interim  final  rule  for  Phase  II. 
A  final  rule,  would  then  encompass 
Phase  in  and  the  total  VTS  expansion 
area.  Phase  II  and  Phase  III  boundaries 
are  described  in  the  proposed  rule. 

This  interim  final  rule  amends  33  CFR 
161.580  and  implements  Phase  I  by 
expanding  the  VTSNY's  required 
participation  area  from  the  existing 
boundary  at  the  Verraza no-Narrows 
Bridge  south  to  the  entrance  buoys  at 
Ambrose,  Sandy  Hook  and  Swash 
Channels  in  Lower  New  York  Bay,  and 
west  into  Raritan  Bay  terminating  at  a 
line  from  Great  Kills  Light  on  Staten 
Island  to  Point  Comfort  in  New  Jersey. 

Regulatory  Evaluation 

This  rule  is  not  major  under  Executive 
Order  12291  and  not  significant  under 
the  "Department  of  Transportation 
Regulatory  Policies  and  Procedures"  (44 
FR  11040;  February  26.  1979). 

The  Coast  Guard  has  determined  that 
the  economic  impact  of  this  interim 
final  rule  to  be  so  minimal  that  a  full 
Regulatory  Evaluation  is  unnecessary. 
Most  vessels,  that  are  affected  by  this 
rule  are  already  required  to  participate 
in  VTSNY.  The  expansion  of  the  VTS 
area  only  requires  these  vessels  lo 
communicate  with  the  VTC  earlier  than 
presently  required.  In  some  cases, 
vessels  are  already  voluntarily 
participating  jn  the  expanded  areas. 
This  interim  final  rule  does  not  im{R)se 
a  measurable  impact  on  these  vessels. 

Small  Entities 

As  discussed  in  the  preamble,  the 
expansion  of  the  VTS  area  only  requires 
certain  vessels  to  communicate  with  the 
VTC  earlier  than  presently  required. 
This  requirement  will  have  little  impact 


on  vessels  that  are  affected  by  this  rule. 
Therefore,  the  Coast  Guard  certifies 
under  section  605(b)  of  the  Regulatory 
Flexibility  Act  (5  U.S.C.  601  et  seq.)  that 
this  rule  will  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities. 

Collection  of  Information 

This  proposal  contains  no  collection 
of  information  requirements  under  the 
Paperwork  Reduction  Act  (44  U.S.C. 
3501  et  seq). 

Federalism 

The  Coast  Guard  has  analyzed  this 
interim  final  rule  under  the  principles 
and  criteria  contained  in  Executive 
Order  12612  and  has  determined  that  it 
does  not  have  sufficient  federalism 
implications  to  warrant  the  preparation 
of  a  Federalism  Assessment.  VTS 
operating  procedures  are  a  matter  for 
which  regulations  should  be  developed 
on  the  national  level,  to  avoid 
unreasonably  burdensome  variances 
and  confusion  in  applicability  and 
operating  requirements.  These 
regulations  provide  uniform  VTSNY 
operating  requirements  in  an  expanded 
VTSNY  area  and  preempt  States  from  , 
adopting  similar  requirements. 

Environment 

The  Coast  Guard  considered  the 
environmental  impact  of  this  interim 
final  rule  and  concluded  that  under 
section  2.B.2  of  Commandant 
Instruction  M16475.1B,  this  rule  is 
categorically  excluded  from  further 
environmental  documentation.  This 
rule,  which  is  primarily  administrative, 
requires  the  Master.  Pilot  or  person 
directing  the  movement  of  a  vessel  to 
participate  in  an  expanded  VTSNY  area. 
No  significant  effect  on  the  environment 
is  expected.  While  the  Coast  Guard  also 
recognizes  that  this  rulemaking  may 
have  a  positive  effect  on  the 
environment  by  minimizing  the  risk  of 
environmental  harm  resulting  from 
collisions  and  groundings  of  vessels  in 
the  VTSNY  area,  the  impact  is  not 
significant  enough  to  warrant  further 
documentation.  A  Categorical  Exclusion 
Determination  is  available  in  the  docket 
for  inspection  or  copying  where 
indicated  under  ADDRESSES. 

List  of  Subjects  in  33  CFR  Part  161 

Harbors,  Reporting  and  recordkeeping 
requirements.  Navigation  (water), 
Vessels,  Waterways. 

For  the  reasons  set  out  in  the 
preamble,  the  Coast  Guard  amends  33 
CFR  Part  161  as  follows: 


PART  161— VESSEL  TRAFFIC 
MANAGEMENT 

1.  The  authority  citation  for  part  161 
continues  to  read  as  follows: 

Authority:  33  U.S.C.  1231;  49  CFR  1.46. 

2.  Section  161.580  is  revised  to  read 
as  follows: 

§161.500    VTSNY  area. 

The  VTS  New  York  area  consists  of 
the  waters  of  the  Lower  New  York  Bay 
bounded  to  the  east  by  a  line  drawn 
from  Norton  Point  to  Breezy  Point,  then 
south  to  the  entrance  buoys  at  Ambrose. 
Sandy  Hook  and  Swash  Channels,  and 
to  the  west  by  a  line  drawn  in  the 
Raritan  Bay  from  Great  Kills  Light  on 
Staten  Island  to  Point  Comfort  in  New 
Jersey.  In  addition.  VTSNY 
encompasses  the  Upper  New  York  Bay 
waters  to  the  west,  including  the  Kill 
Van  Kull  south  to  the  AK  Railroad 
Bridge  and  Newark  Bay  north  to  the 
Lehigh  Valley  Draw  Bridge,  and  in  the 
Hudson  River,  north  to  a  line  drawn 
east-west  from  the  Holland  Tunnel 
ventilator  shaft  at  latitude  40°43.7'N; 
longitude,  74°01.6'W.  and  east  to  the 
Brooklyn  Bridge. 

Dated:  August  27.  1993. 
W.|.  Ecker. 

Rear  Admiral,  US  Coast  Guard,  Chief,  Office 
of  Navigation  Safely  and  Waterway  Services. 
|FR  Doc.  93-21304  Filed  8-31-93;  8:45  am| 
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33  CFR  Part  165 

[COTP  Wilmington,  NC  Regulation  93-004] 

Safety  Zone  Regulations;  Eagle  Island 
Fireworks  Display,  Cape  Fear  River, 
Wilmington,  NC 

AGENCY:  Coast  Guard,  DOT. 
action:  Temporary  final  rule. 

summary:  The  Coast  Guard  is 
establishing  a  safety  zone  in  the  Cape 
Fear  Rtver  in  the  vicinity  of  the 
Battleship  USS  North  Carolina 
Memorial  in  the  waterfront  area  of 
downtown  Wilmington,  North  Carolina. 
The  safety  zone  is  needed  to  protect 
people,  vessels,  and  property  from 
safety  hazards  associated  with  the 
launching  of  fireworks  from  Eagle 
Island.  Entry  into  this  zone  is  prohibited 
unless  authorized  by  the  Captain  of  the 
Port.  Wilmington,  North  Caijolina.  or  his 
designated  representative. 
EFFECTIVE  DATE:  This  regulation  is 
effective  from  8  p.m.  to  9:30  Vm.  on 
October  2, 1993.  unless  soonel 
terminated  by  the  Captain  of  th\Port, 
Wilmington,  North  Carolina,  or  I 
designatod  representative.  If  inclem^t 
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weather  causes  the  event  to  be 
postponed,  this  regulation  will  be 
effective  from  8  p.m.  to  9:30  p.m.  on 
October  3,  1993.  unless  sooner 
terminated  by  the  Captain  of  the  Port. 
FOR  FURTHER  INFORMATION  CONTACT: 
LCDR  R.W.  Muth.  USCG.  c/o  U.S.  Coast 
Guard  Captain  of  the  Port,  suite  500,  272 
N.  Front  Street,  Wilmington,  North 
Carolina  28401-3907,  Phone:  (919)  343- 
4881. 

SUPPLEMENTARY  INFORMATION:  In 
accordance  with  5  U.S.C.  553,  a  notice 
of  proposed  rulemaking  (NPRM)  was 
not  published  for  this  regulation  and 
good  cause  exists  for  making  it  effective 
in  less  than  30  days  after  Federal 
Register  publication.  Publishing  an 
NPRM  and  delaying  its  effective  date 
would  be  contrary  to  the  public's 
interest  since  immediate  action  is 
necessary  to  prevent  possible  damage  to 
people,  vessels,  and  property  in  the 
area. 

Drsfling  Information 

The  drafters  of  this  regulation  are 
LTJG  G.A.  Howard,  project  officer  for 
the  Captain  of  the  Port,  Wilmington, 
North  Carolina,  and  LT  J.B.  Gately, 
project  attorney.  Fifth  Coast  Guard 
District  Legal  Staff. 

Regulatory  Evaluation 

These  regulations  are  considered  to  be 
non-major  under  Executive  Order  12291 
on  Federal  Regulation  and 
nonsignificant  under  Department  of 
Transportation  regulatory  policies  and 
procedures  (44  FR  11034;  February  26. 
1979). 

Federalism  Assessment 

This  action  has  been  analyzed  in 
accordance  with  the  principles  and 
criteria  contained  in  Executive  Order 
12612,  and  it  has  been  determined  that 
it  does  not  have  sufficient  federalism 
implications  to  warrant  the  preparation 
of  a  Federalism  Assessment. 

Discussion  of  Regulation 

The  City  of  Wilmington  has  requested 
that  the  Coast  Guard  provide  a  safety 
zone  for  the  event.  There  will  be  a 
fireworks  display  over  the  Cape  Fear 
River  from  8:30  p.m.  to  9  p.m.  on 
October  2,  1993.  The  launching  of 
commercial  fireworks  constitutes  a 
potential  hazard  to  the  people,  vessels, 
and  property  in  the  vicinity.  This  safety 
zone  is  needed  to  protect  the  public 
from  the  hazards  associated  with  this 
event.  It  will  consist  of  an  area  of  water 
200  yards  wide  and  667  yards  long. 

:ist  of  Sub|ects  in  33  CFR  Part  165 

Harbors,  Marine  safety,  Navigation 
(water).  Reporting  and  recordkeeping 


requirement.  Security  meesures| 
Waterways.        i 

Regulation        | 

In  consideration  of  the  foregoing, 
subpart  F  of  pa^  165  of  title  33,  Code 
of  Federal  Regulations,  is  amended  as 

follows:  i  i 

I  - 

PARTI  65— {AMENDED] 

1.  The  authoifity  citation -for  part  165 
continues  to  reftd  as  follows: 

Authority:  33  U.S.C.  1231;  50  U.S.C.  191; 
'  33  CFR  l,05-l(g),  6.04-1,  6  04-6,  and  160.5; 
49  CFR  1.46. 

2.  A  new  §  #55.T062  is  added\o  read 
as  follows:  j        ^/^ 

§T165.062    Sa'tty  zone:  Eagle  Island 
Fireworks  Disp  ay.  Cape  Faar  River,  Vicinity 
of  tt>e  Banieship  USS  Nortti  Carolina, 
Wilmington,  Ncrth  Carolina. 

(a)  Locotyo/i .  The  following  area  is  a 
safety  zone: 

(1)  The  waters  of  the  Cape  Fear  River 
circumscribed  by  a  line  drawn  from  the 
following  navigational  points: 


latitude 


34°14.2'N 
34''14.2'N 
34°13.9'  N 
34°13.9'.N 


Longitude 

77''57.17'  W.  to 
77°57.1'  W,  to 
77°52.0'  W.  thence  to 
77°57.r  W. 


(2)  The  safety  zone  boundary  can  be 
described  as  follows:  Starting  at  the 
stem  of  the  Battleship  USS  North 
Carolina,  across  the  Cape  Fear  River  to 
the  north  end  of  the  Coast  Guard 
moorings,  dcwn  along  the  east  bank  of 
the  Cape  Fear  River  to  the  bow  of  the 
tug  Captain  John  Taxis  Memorial 
(Chandler's  Wharf),  back  across  the 
Cape  Fear  River  to  Eagle  Island,  and 
then  up  along  the  west  bank  of  the  Cape 
Fear  River  to  the  stem  of  the  Battleship 
USS  North  Carolina. 

(b)  Effective  Date.  This  regulation  is 
effective  from  8  p.m.  to  9:30  p.m.  on 
October  2, 1993,  unle.ss  sooner 
terminated  by  the  Captain  of  the  Port, 
Wilmington,  North  Carolina. 

(c)  Local  reguiations  Except  for 
persons  or  vessels  authorized  by  the 
Coast  Guard  Patrol  Commander,  no 
jjerson  or  vessel  may  enter  or  remain  in 
the  regulated  area. 

(1)  The  operator  of  any  vessel  in  the 
immediate  vicinity  of  this  safety  zone 
shall: 

(i)  Stop  the  vessel  immediately  upon 
being  directed  to  do  so  by  any 
rommissioned,  warrant,  or  petty  officer 
on  board  a  vessel  displaying  a  Coast 
Guard  Ensign. 

(ii)  Proceed  as  direct^  by  any 
commissioned,  warrant,  or  petty  officer 
on  board  a  vessel  displaying  a  Coast 
Guard  Ensign. 


(2)  Any  spectator  vessel  may  anchor 
outside  of  the  regulated  area  specified  in 
paragraph  (a)  of  the  section,,  but  may 
not  block  a  navigable  channel. 

(d)  Definitions.  The  designated 
representative  of  the  Captain  of  the  Port 
is  any  Coast  Guard  commissioned, 
warrant,  or  petty  officer  who  has  been 
authorized  by  the  Captain  of  the  Port, 
Wilmington,  North  Carolina  to  act  on 
his  behalf.  The  following  officers  have 
or  will  be  designated  by  the  Captain  of 
the  Port  the  Coast  Guard  Patrol 
Commander,  the  senior  boarding  officer 
on  each  vessel  enforcing  the  safety  zone, 
and  the  Duty  Officer  at  the  Marine 
Safety  Office,  Wilmington,  North 
Carolina. 

(1)  The  Captain  of  the  Port  and  the 
Duty  Officer  at  the  Marine  Safety  Office, 
Wilmington,  North  Carolina,  can  be 
contacted  at  telephone  number  (919) 
343-4895. 

(2)  The  Coast  Guard  Patrol 
Commander  and  the  senior  boarding 
officer  on  each  vessel  enforcing'the    - 
safety  zone  can  be  contacted  on-VHr- 
FM  channels  16  and  81. 

Dated;  August  16. 1993. 
C.F.  Eisenbeis, 

Captain.  U.S.  Coast  Guard.  Captain  of  the 

Port.  Wilmington.  NC. 

|FR  Doc  93-21301  Filed  8-31-93;  8:45  ain] 
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33  CFR  Part  165 

RIN211S-AAd7 

(COTP  St  Louis  Regulation  93-030] 

Safety  Zone  Regulations;  Upper 
Mississippi  River  Basin 

AGENCY:  Coast  Guard,  DOT. 
ACTION:  Temporary  %ial  rule. 

SUMMARY:  The  Coast  Guard  is  extending 
the  duration  of  safety  zones  previously 
^tablished  on  the  Upper  Mississippi 
River,  the  Missouri  River,  the  Illinois 
River,  Kasbaskia  River,  and  the 
Meramec  River.  These  regulations  are 
needed  to  continue  to  control  vessel 
traffic  in  the  regulated  areas  to  prevent 
hirther  wake  damage  to  levees  and 
property  along  the  rivers  which  have 
been  subjected  to  flood  conditions  since 
June  1993.  The  regulatibns  will  restrict 
general  navigation  in  the  regulated  areas 
for  the  safety  of  vessel  traffic  and  the 
protection  of  life  and  f/roperty  along  the 
river. 

EFFECTIVE  DATE:  This  regulation  is 
effective  on  August  16,  1993  and  will 
terminate  on  September  15,  1993. 
FOR  FURTHER  INFORMATION  CONTACT:  LT 
Tim  Deal,  Operations  Officer,  Captain  of 
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the  Port,  St.  Louis,  Missouri  at  (314) 
539-3823. 

SUPPLEMENTARY  INFORMATION: 

Drafting  Information 

The  drafters  of  these  regulations  are 
LTTim  Deal,  Project  Officer.  Marine 
Safety  Office,  St.  Louis.  Missouri  and 
LCDR  A  O.  Denny,  Project  Attorney. 
Second  Coast  Guard  District  Legal 
Office. 

Regulatory  History 

In  accordance  with  5  U.S.C.  553.  a 
notice  of  proposed  rulemaking  has  not 
been  published  for  this  regulation  and 
good  cause  exists  for  making  it  effective 
in  less  than  30  days  from  the  date  of 
publication.  Following  normal 
rulemaking  procedures  would  have 
been  impracticable.  Specifically,  the 
continuation  of  flood  conditions  and 
more  rainfall  in  the  Upper  Mississippi 
drainage  area  have  acted  to  maintain 
unanticipated  flood  conditions  on  the 
Mississippi  River  leaving  insufficient 
time  to  publish  a  notice  of  proposed 
rulemaking.  The  Coast  Guard  it  to  be  in 
the  public's  best  interest  to  issue  a 
regulation  without  waiting  for  a 
comment  period  since  the  flood 
conditions  are  presenting  immediate 
hazards. 

Background  and  Purpose 

The  Upper  Mississippi  River  and  its 
tributaries  have  suffered  from  high 
water  conditions  since  April  1993  and 
flood  conditions  since  June  1993. 
Although  the  Hood  levels  cres»ed  in 
early  August  1993.  the  waters  have  been 
slow  to  recede  and  are  expected  to  rise 
again  in  local  areas  because  of 
continuing  rainfall.  This  has  contributed 
to  unusually  wet  conditions  along  the 
river  with  the  resultant  softening  of  the 
earth  levees  which  protect  the  adjacent 
lowlands.  As  a  result  of  the  extended 
flood  conditions,  some  levees  in  the 
area  have  fail^^and  flood  waters  have 
inundated  thousands  of  acres  for  flood 
plain.  The  Army  Corps  of  Engineers  has 
reported  that  wake  damage  from  river 
traffic  may  cause  additional  levees  to 
erode,  presenting  a  danger  to  ongoing 
flood  relief  efforts  and  to  life  and 
property  along  the  river. 

The  flood  conditions  continue  to 
present  a  hazard  to  navigation  in  that 
the  area's  rivers  are  contained  by  weak 
levees,  are  filled  with  debris  which  has 
created  shoal  waters  in  certain  areas, 
have  covered  once  visible  obstructions 
to  navigation,  contain  river  currents 
which  are  not  following  normal 
patterns,  and  have  insufficient  clearance 
for  vessels  to  pass  under  certain  bridges. 
Taken  as  a  whole,  these  conditions 
present  hazards  which  greatly  hinder 


the  safe  navigation  of  recreational  nnd 
commercial  traffic. 

Given  expected  rainfall  patterns,  the 
rivers  are  not  expected  to  recede  to 
levels  deemed  safe  for  the  resumption  of 
unrestricted  navigation  until  on  or  after 
September  15.  1993. 

Regulatory  Evaluation 

This  regulation  is  not  major  under 
Executive  Order  12291  and  not 
significant  under  Department  of 
Transportation  Regulatory  Policies  and 
Procedures  (44  FR  11040;  February  26. 
1979).  it  will  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities,  and  it  contains 
no  collection  of  information 
requirements.  A  full  regulatory  analysis 
is  unne<:essary  be<;ause  the  Coast  Guard 
expects  the  impact  of  this  regulation  to 
be  minimal  when  compared  to  the 
overriding  nature  of  the  damage  which 
the  flood  conditions  on  the  western 
rivers  has  caused  and  is  expected  to 
produce.  To  avoid  any  unneces.sary 
adverse  economic  impact  on  businesses 
which  use  the  river  for  commercial 
purposes.  Captain  of  tho  Port.  St.  Louis. 
Mi.ssouri  will  monitor  river  conditions 
and  will  authorize  entry  into  the  safety, 
zones  for  specifiG3re.as  as  river 
conditions  allow. 


Federalism  A.vsessmenI 


Under  the  principles  and  criteria  of 
Executive  Order  12612.  this  regulation 
does  not  raise  sufficient  fedeialism 
implications  to  warrant  the  preparation 
of  a  Federalism  Assessment. 

Environmental  Assessment 

The  Coast  Guard  considered  the 
environmental  impact  of  this  proposal 
and  concluded  that  preparation  of  an 
environmental  impact  statement  is  not 
necessary  because  the  regulation  is 
categorically  excluded  from  further 
environmental  documentation.  The 
regulation  serves  to  avoid  further 
damage  to  the  environment  beyond  that 
which  will  result  from  naturally 
occuring  flood  conditions.  A  Categorical 
Exclusion  Determination  has  been 
prepared  and  placed  in  the  rulemaking 
docket. 

List  of  Subject  in  33  CFR  Part  165 

Harbors,  N^alune  safety.  Navigation 
(water),  Reporting  and  recordkeeping 
requirements.  Security  measures. 
Waterways.       i 

Temporary  Regulation 

In  consideration  of  the  foregoing, 
subpart  C  of  part  165  of  title  33,  Code 
of  Federal  Regulations,  is  amended  as 
follows: 


PART  165— [AMENDED] 

1.  The  authority  citation  for  part  165 
continues  to  read  as  follows: 

Authority:  33  US  C.  1231;50USC.  191: 
49  CFR  1 .46  and  33  CFR  1 .05-1  (g),  6  04-1 , 
ft  04-6.  and  160  5. 

2.  A  temporary  se<:tioh  1G5.T0263  is 
added,  to  read  as  follows: 

§  165.T0263    Safety  zone:  Upper 
Mississippi  River  Basin. 

(a)  Location.  The  following  areas  are 
established  as  safety  zones: 

(1)  Upper  Mississippi  River  between 
miles  0.0  and  853.0, 

(2)  Missouri  River  between  njiles  0.0 
and  185, 

(3)  Illinois  River  between  miles  0.0 
and  80.0, 

(4)  Meramec  River  between  miles  0.0 
and  21.0,  and 

(5)  Kaskaskia  River  between  miles  0.0 
and  30.0 

(b)  Effective  dates.  This  regulation 
becomes  effective  on  August  16, 1993 
and  will  terminate  on  September  15, 
1993. 

(c)  Regulatinn.s.  The  general 
regulations  under  §  165.23  of  this  part 
which  prohibit  entry  into  the  described 
zones  without  authority  of  the  Qiptain 
of  the  Port  apply. 

(d)  The  Captain  of  the  Port,  St  Louis, 
Missouri  will  notify  the  maritime 
community  of  river  conditions  affecting 
the  areas  covers  by  these  safety  zones  by 
Marine  Safety  Information  Radio 
Broadcast  (Broadcast  Notice  to 
Mariners)  on  VHF  Marine  Band  Radio, 
Channel  22  (157.1  MHZ). 

Dated:  August  13,  1993.      ' 
Scott  P.  Cooper, 

Commander,  U.S  ('oast  Guard.  Captain  of 

the  Port,  St.  lx)uis,  Missouri. 

|FR  Doc.  93-21303  Filed  8-31-93;  8;45  ami 

BILUNG  COOE  4810-14-M 


ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Part  180 

(PP  9F3802/R2011;  FRL-4640-1] 

RIN  No.  2070-AB78 

Pesticide  Tolerances  for  Beta-(4- 
Chlorophenoxy)- Alpha-(1 ,1  - 
Dimethylethyt)-1H-1,2,4-Triazole-1- 
Ethanol 

AGENCY:  Environmental  Protection 
Agency  (EPA). 
ACTION:  Final  rule. 

summary:  This  rule  establishes 
tolerances  for  the  combined  residues  of 
the  fungicide,  6eta-(4-chlorophenoxy)- 
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o/p/ia-(l.l-dimethylethyl)-lH-l,2.4- 
triazole-1-ethanol  (hereafter  referred  to 
as  triadimenol)  and  its  butanediol 
metabolite.  4-{4-chlorophenoxy)-2.2- 
dimethyl-4-(lH-1.2.4-triazol-l-'yl)-1.3- 
butanediol.  calculated  as  parent,  in  or 
on  the  raw  agricultural  commodities 
(RACs)  cottonseed  and  cotton  forage. 
This  rule  to  establish  maximum 
permissible  levels  of  combined  residues 
of  the  pesticide  and  certain  of  its 
metabolites  in  or  on  the  commodities 
was  requested  by  Gustafson,  Inc. 
EFFECTIVE  DATE:  This  regulation 
becomes  effective  September  1, 1993. 
ADDRESSES:  Written  objections  and/or  a 
request  for  a  hearing,  identified  by  the 
document  control  number.  [PP  9F3802/ 
R2011I.  may  be  submitted  to:  Hearing 
Clerk  (A-llb).  Environmental  Protection 
Agency.  Rm.  3708.  401  M  St..  SW.. 
Washington.  DC  20460. 
FOR  FURTHER  INFORMATION  CONTACT:  By 
mail:  Cymthia  Giles-Parker.  Product 
Manager  (PM)  22.  Registration  Division. 
Environmental  Protection  Agency.  401 
M  St..  SW..  Washington.  DC  20460. 
Office  location  and  telephone  number: 
Rm.  229.  CM  #2, 1921  Jefferson  Davis 
Hwy..  Arlington.  VA  22202.  (703-305- 
5540). 

SUPPLEMENTARY  INFORMATION:  EPA 
issued  a  notice,  published  in  the 
Federal  Register  of  January  9, 1990  (55 
FR  779).  which  announced  that 
Gustafson.  Inc..  P.O.  Box  660065,  Dallas, 
TX  75266-0065,  had  submitted  pesticide 
petition  (PP)  9F3802  to  EPA  proposing 
the  establishment  of  tolerances  for  the 
fungicide  6efo-(4-chlorophenoxy)- 
a/p/ja-(l.l-dimethylethyl)-lH-1.2,4- 
triazole-l-ethanol.  and  its  butanediol 
metabolite.  4-(4-chlorophenoxy)-2,2- 
dimethyI-4-(lH-1.2.4-triazol-l-yl)-1.3- 
butanediol.  calculated  as  parent,  in  or 
on  cottonseed  at  0.02  part  per  million 
(ppm)  ir.d  cotton  forage  at  0.02  ppm. 

There  were  no  comments  received  in 
response  to  the  notice  of  filing. 

The  data  submitted  in  support  of  the 
petitions  and  other  relevant  materials 
have  been  evaluated.  The  toxicological 
data  considered  in  support  of  the 
tolerances  include  the  following: 

1.  A  2-year  feeding/carcinogen  icity 
study  with  rats  using  dietary 
concentrations  of  0, 125.  500,  and  2,000 
ppm.  equivalent  to  0.  6.25,  25.0,  and 
lOD  milligrams/kilogram  (mg/kg)  body 
weight  (bwt)/day  in  males  and  females. 
Clinical  chemistry  findings  suggest  that 
the  target  organ  for  toxicity  may  be  the 
liver.  The  levels  of  serum  glutamic 
oxaloacetate  transaminase  (SCOT)  and 
serum  glutamic  pyruvic  transaminase 
(SGPT)  were  consistently  higher  at 
2,000  ppm  in  males  and  females  when 
compared  to  untreated  controls,  and 


some  increase  in  these  two  parameters 
was  also  observed  at  500  ppm.  Although 
there  was  an  accompanying  small 
increase  in  liver  weight  at  2.000  ppm^n 
females,  there  were  no  accompanying!! 
increases  in  histopathologic  changes  of 
the  liver  in  either  sex.  There  were  only 
n^arginal  effects  seen  on  other  clinical 
chemistry  parameters,  and  no  effect  of 
the  test  compound  was  seen  on 
clinically  observed  signs  of  toxicity, 
food  consumption,  h^fnatology.  or 
urinalysis  parameters.  The  systemic  no- 
observed-effect  level  (NOEL)  is  125  ppm 
(6.25  mg/kg/day  for  males  and  females) 
based  on  the  increase  in  liver  enzymes 
(SCOT  and  SGPT).  The  systemic  lowest- 
effect  level  (LEL)  was  500  ppm  (25  mg/ 
kg/day  for  males  and  females).  The 
chemical  was  not  carcinogenic  to  rats 
under  the  testing  conditions. 

2.  A  2-year  chronic  feeding/ 
carcinogenicity  study  in  mice  usvog 
dietary  concentrations  of  0. 125.'t00, 
and  2.000  ppm  (equivalent  to  dofes  of 
0, 18.  72.  and  285  mg/kg/day  fo^' males 
and  females).  The  results  of  blo(^d 
chemistry,  organ  weights,  and  gross  and 
histological  examinations  indicate  that 
the  liver  is  the  target  organ.  There  were 
time-  and  dose-related  increases  in 
serum  alkaline  phosphatase  (SAP). 
SCOT,  and  SGPT  activities  in  both  male 
and  female  animals  receiving  500  and 
2.000  ppm  of  the  test  material. 

In  addition,  increased  incidence  of 
enlarged  livers,  hyperplastic  nodules, 
and  increased  liver  weights  in  both  male 
and  female  animals  receiving  2.000  ppm 
of  test  material  was  detected  at 
necropsy.  Female  animals  receiving 
2.000  ppm  doses  exhibited  a  significant 
increase  in  the  incidence  of  liver 
adenomas  only,  a  compound-related 
oncogenic  effect  which  is  discussed 
further  below.  In  males',  there  were  no 
differences  in  the  incidence  of  these 
lesions  in  treated  and  control  males,  and 
the  incidences  of  liver  adenomas  were 
similar  to  those  observed  in  historical 
controls. 

Based  on  blood  chemistry  findings, 
the  systemic  NOEL  and  the  LEL  are  125 
and  500  ppm,  respectively  (equivalent 
to  18  and  72  mg/kg/day  for  males  and 
feij^Ies). 

3.  A  2-year  male  and  female  dog 
feeding  study  using  doses  of  0. 150.  600. 
and  2,400  ppm  (equivalent  to  0.  3.75, 
15/and  60  mg/kg  bwt/day  for  mal^s  and 
females).  The  NOHL  is  150  ppm  based 
on  changes  in  enzyme  levels  (equivalent 
to  3.75  mg/kg  bwt/day  for  males  and 
females).  The  LEL  is  600  ppm.  Although 
there  were  significant  decreases  in  mean 
body  weights  in  males  receiving  150 
and  2,400  ppm  and  in  females  receiving 
600  and  2,400  ppm,  the  biological 
significance  of  these  chan'ges  could  not 


be  assessed.  There  were  noted  increases 
in  alkaline  phosphatase  /V-demethylase 
and  cytochrome  P-450  in  males 
receiving  2,400  ppm.  and  significant 
increases  in  JV-demethylase  in  females 
receiving  600  and  2.400  ppm.  and  in 
cytochrome  P-450  in  females  receiving 
2,400  ppm  when  compared  to  controls. 

4.  A  6-month  dog-feeding  study  using 
doses  of  0.  10.  30,  and  100  ppm 
(equivalent  to  0.  0  25.  0.75,  and  2.5  mg/ 
kg  bwt/day  for  males  and  females).  The 
NOEL  was  2.5  mg/kg,  the  highest  dose 
level  tested  (HDT). 

5.  A  3-month  rat-feeding  study  using 
doses  of  0, 150,  600.  and  2,400  ppm 
(equivalent  to  0,  7.5,  30.  and  120  mg/kg 
bwt/day  for  males  and  females) 
demonstrated  a  decrease  in  body 
weight,  in  hematocrit  values,  and  in 
eosinophil  count  and  medium  cell 
hemoglobin  and  demonstrated  an 
increase  in  the  high-dose  group  and  a 
dose-related  increase  ip  liver  weight. 
The  NOEL  is  7.5  mg/k^  and  the  LEL  is 
30  mg/kg. 

6.  A  second  90-day  rat-feeding  study 
using  doses  of  0,  120,  600,  and  3,000 
ppm  demonstrated  piloerection  lasting  1 
month  (month  1),  decreases  in  body 
weight  gain  and  feed  efficiency  lasting 

1  week  (week  1),  alterations  in  serum 
lipids,  increases  in  liver  weight 
(absolute  and  relative)  and  in  incidences 
of  liver  hypertrophy  and  fatty  changes 
in  the  high-dose  group,  and  an  increase 
in  the  incidence  of  prostrate  atrophy  of 
slight  severity  in  high-dose  males.  The 
NOEL  was  600  ppm.  equivalent  to  39.6 
mg/kg/day  for  males  and  46.4  mg/kg/ 
day  for  females,  and  the  lowest- 
observed-effect  level  (LOEL)  was  the 
HDT,  3,000  ppm,  equivalent  to  208.5 
mg/kg/day  for  males  and  221.1  mg/kg/ 
dav  for  females. 

7.  A  3-month  dog  feeding  study  using 
doses  of  0, 150,  600,  and  2,400  ppm 
(equivalent  to  0,  3.75,  15,  and  60  mg/kg 
bwt/day  for  males  and  femclas).  Weight 
gain  in  all  male  groups  and  in  the 
highest  dose  female  group  was 
significantly  less  than  the  control. 
Alkaline  phosphatase  in  males  and 

-females  showed  a  dose-related  negative 
trend.  There  were  no  gross  pathological 
changes.  Effects  at  15  mg/kg  included  an 
increase  in  serum  cholesterol  level  in 
males.  Although  the  NOEL  appeared  to 
be  less  than  3.75  mg/kg,  based  on 
reduced  body  weight  and  decreased 
alkaline  phosphatase  in  males,  the     ./ 
Agency  has  concluded  that  effects 
below  15  rag/kg  in  the  2-year  dog  study 
were  not  biologically  significant,  and 
the  longer-term  study  supersedes  the  90- 
day  dog  study.  Therefore,  the  NOEL 
remains  at  3.75  mg/kg. 

8.  A  rat  developmental  study  using 
dose  levels  of  0,  30,  60,  and  120  mg/kg/ 


I 
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day  was  determined  to  be  core 
supplementary  because  the  NOEL  for 
developmental  toxicity  (supernumerary 
ribs)  was  not  definitively  established. 
The  NOEL  and  LOEL  for  maternal 
toxicity  for  this  study  are  30  and  60  mg/ 
kg/day,  respectively,  based  on  decreases 
in  maternal  body  weight,  body  weight 
gain,  and  food  consumption  at  60  and 
120  mg/kg/day.  Increased  embryo- 
lethality  (embryotoxicity)  was  only 
observed  at  the  highest  dose  level  tested 
(120  mg/kg/day). 

9.  A  repeat  rat  developmental  study 
with  a  maternal  NOEL  of  5  mg/kg/day 
and  a  LOEL  of  15  mg/kg/day  due  to 
decreased  body  weight  gains,  and  with 
a  developmental  NOEL  of  25  mg/kg/day 
and  a  LOEL  of  60  mg/kg/day  due  to 
increased  incidence  of  extra  ribs. 

10.  A  supplementary  rabbit 
developmental  study  with  a  NOEL  for 
maternal  toxicity  of  8  mg/kg  and  a 
maternal  LEL  of  40  mg/kg  based  on 
decreased  body  weight  gains  and  food 
consumption.  The  developmental  NOEL 
and  LEL  were  40  and  200  mg/kg, 
respectively. 

11.  A  repeat  rabbit  developmental 
study  with  a  maternal  NOEL  of  25  mg/ 
kg/day  and  a  LOEL  of  125  mg/kg/day 
due  to  decreases  in  body  weight  gains 
and  food  consumption,  and  with  a 
developmental  NOEL  of  125  mg/kg/day 
(HDT). 

12.  A  reverse  mutation  assay  (Ames), 
a  dominant-lethal  test-in  mice,  DNA 
damage/repair,  unscheduled  DNA 
synthesis,  in  vitro  and  in  vivo  (rat) 
cytogenic  assays,  and  a  forward 
mutation  in  mice,  all  of  which  were 
negative  for  mutagenic  effects. 

13.  A  rat  multi-generation 
reproduction  study  using  doses  of  0,  20, 
100,  and  500  ppm  (equivalent  to  0, 1,  5, 
and  25  mg/kg  bwt/day  for  males  and 
females)  indicated  that  the  NOEL  and 
LOEL  for  both  parental  and  pup  toxicity 
are  100  and  500  ppm,  respectively, 
based  on  significant  body  weight  and 
organ  weight  changes.  The  NOEL  for 
reproductive  toxicity  is  500  ppm,  the 
highest  dose  level  tested. 

The  Agency  has  concluded  that  the 
available  data  provide  limited  evidence 
of  the  carcinogenicity  of  triadimenol  in 
mice  and  has  classified  the  pesticide  cs 
a  Category  C  carcinogen  (possible 
human  carcinogen  with  limited 
evidence  of  carcinogenicity  in  animals) 
in  accordance  with  Agency  guidelines, 
published  in  the  Federal  Register  in 
1986  (51  PR  33992).  This  evaluation  was 
confirmed  by  the  Agency's  Scientific 
Advisory  Panel  on  December  15. 1987 
Based  on  a  review  of  the  Health  Effects 
Division  Peer  Review  Committee  for 
Carcinogenicity  of  the  Office  of 
Pesticide  Programs,  the  Agency  has 


determined  that  a  quantitative  risk 
assessment  is  not  appropriate  for  the 
following  reasons: 

1.  The  tumors  observed  were  benign 
and  observed  in  one  sex  (females)  and 
were  present  only  at  the  highest  dose 
tested. 

2.  The  chemical  was  not  carcinogenic 
when  administered  in  the  diet  to  rats  at 
dose  levels  ranging  from  125  to  2,000 
ppm. 

3.  The  chemical  was  negative  in  the 
genotoxic  assay  bcttery.  Based  on  this 
evidence,  EPA  concludes  that 
triadimenol  poses  a  negligible  cancer 
risk  to  humans.  The  standard  risk 
assessment  approach  of  using  the 
Reference  Dose  (RfD)  based  on  systemic 
toxicity  was  applied  to  triadimenol.  The 
provisional  acceptable  daily  intake 
(PADI)  based  on  the  2-year  dog  feeding 
studies  (NOEL  of  3.75  mg/kg  bwt/day). 
and  using  a  hundredfold  uncertainty 
factor,  is  calculated  to  be  0.038  mg/kg 
bwt/day.  The  theoretical  maximum 
residue  contribution  (TMRC)  from 
previously  established  tolerances  and 
the  tolerance  established  here  is 
0.000448  mg/kg/day  and  utilizes  1.2 
percent  of  the  PADI  for  the  U.S. 
population.  For  nonnursing  infants  and 
children,  the  TMRC  will  represent  2.8 
and  2.6  percen*  of  the  PADI. 
respectively. 

The  nature  of  the  residue  is 
adequately  understood.  The  residues  of 
concern  consist  of  the  parent 
compound,  6e/a-(4-chlorophenoxy)- 
oyp/ia-(l.l-dimethylethyl)-lH-l,2,4- 
triazole-1-ethanol  and  its  butanediol    ' 
metabolite.  4-(4-chlorophenoxy)-2.2- 
dimethyl-4-(lH-1.2.4.-triazol-l-yl)-1.3- 
butanediol.  calculated  as  parent.  Based 
on  a  processing  study,  residues  of 
triadimenol  will  not  concentrate  in 
processed  cottonseed  commodities,  and 
a  food  or  feed  additive  regulation  is  not 
required  for  triadimenol.  Adequate 
analytical  methods  are  available  for 
enforcement  purposes.  Methods  are 
available  in  the  "Pesticide  Analytical 
Manual,"  Vol.  II  (PAM  II)  for 
enforcement  of  the  tolerances  on 
livestock  commodities.  The  method  for 
plants  has  been  submitted  to  the  Food 
and  Drug  Administration  for  publication 
in  PAM  II.  Because  of  the  long  lead  time 
from  establishing  this  tolerance  to 
publication  of  the  enforcement 
methodology  in  the  PAM  II,  the 
analytical  methodology  is  being  made 
available  in  the  interim  to  anyone 
interested  in  pesticide  enforcement 
when  requested  from:  Calvin  Furlow, 
Public  Information  Branch,  Field 
Operations  Division  (H7505C),  Office  of 
Pesticide  Programs,  Environmental 
Protection  Agency,  401  M  St.,  SW.. 
Washington,  DC  20460.  Office  location 


and  telephone  number:  Rm.  246,  CM  #2. 
1921  Jefferson  Davis  Hwy..  Arlington. 
VA  22202.  (703)-557-4432. 

The  pesticide  is  considered  useful  for 
the  purposes  for  which  the  tolerances 
are  sought.  Based  on  the  information 
and  data  considered,  the  Agency 
concludes  that  the  establishment  of  the 
tolerances  will  protect  the  public  health. 
Therefore,  the  tolerances  are  established 
as  set  forth  below. 

Any  person  adversely  affected  by  this 
regulation  may,  within  30  days  after 
publication  of  this  document  in  the 
Federal  Register,  file  written  objections 
with  the  Hearing  Clerk,  at  the  address 
given  above  (40  CFR  178.20).  The 
objections  submitted  must  specify  the 
provisions  of  the  regulation  deemed 
objectionable  and  the  grounds  for  the 
objections  (40  CFR  178.25).  Each 
objection  must  be  accompanied  by  the 
fees  provided  by  40  CFR  180.33(i).  If  a 
hearing  is  requested,  the  objections 
must  include  a  statement  of  the  factual 
issue(s)  on  which  a  hearing  is  requested, 
and  the  requestor's  contentions  on  each 
such  issue,  and  a  summary  of  the 
evidence  relied  upon  by  the  objection 
(40  CFR  178.27).  A  request  for  a  hearing 
will  be  granted  if  the  Administrator 
determines  that  the  material  submitted 
shows  the  following:  There  is  a  genuine 
and  substantial  issue  of  fact;  there  is  a 
reasonable  possibility  that  available 
evidence  identified  by  the  requestor 
would,  if  established,  resolve  one  or 
more  of  such  issues  in  favor  of  the 
requestor,  taking  into  account 
uncontested  claims  or  facts  to  the 
contrary;  and  resolution  of  the  factual 
issue(s)  in  the  manner  sought  by  the 
requestor  would  be  adequate  to  justify 
the  action  requested  (40  CFR  178.32). 

The  Office  of  Management  and  Budgit 
has  exempted  this  rule  from  the 
requirements  of  section  3  of  Executive 
Order  12291. 

Pursuant  to  the  requirements  of  the 
Regulatory  Flexibility  Act  (Pub.  L.  96- 
354.  94  Stat.  1164,  5  U.S.C.  601-612), 
the  Administrator  has  determined  that 
regulations  establishing  new  tolerances 
or  raising  tolerance  levels  or 
establishing  exemptions  from  tolerance 
requirements  do  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities.  A  certification 
statement  to  this  effect  was  published  in 
(he  Faderal  Register  of  May  4. 1981  (46 
FR  24950). 

List  of  Subjects  in  40  CFR  Part  180 

Administrative  practice  and 
procedure.  Agricultural  commodities. 
Pesticides  and  pests,  Recording  and 
recordkeeping  requirements 
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Dated:  August  18.  1993. 

Dougias  D.  Catnpt, 

rUivttor,  Office  ofPffsticide  Programs. 

ThHrefore,  40  CFR  part  180  is 
amended  as  follows: 

PART  180— [AMENDED] 

1.  The  authority  citation  for  part  180 
continues  to  read  as  follows: 

Authority:  21  U.S.C  346a  and  371 

2.  Section  180.450  is  amended  in  the 
paragraph  (a)  table  by  adding  and 
alphabetically  inserting  the  following 
raw  agricultural  commodities,  to  read  as 
follows: 

§180.450    BeU-(4-chlorophenoKy)-alpha- 
(1 ,1 -<limethy»ethyl>-1  H-1 .2,4-tria20»e-1 - 
ethanol;  tolerances  for  residues. 

(al  *  •  * 


CkxTWDodity 


Parts  Per 
Million 


Ck)tton,  forage 
Cottonseed  .... 


002 
0.02 
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40  CFR  Part  300 
IFRL-470J-1) 

National  Oil  and  Hazardous 
Substances  Contingency  Plan; 
National  Priorities  List  Update 

AGENCY:  Environmental  Protection 

Agency. 

ACTION:  Notice  of  deletion  of  a  site  from 

the  National  Priorities  List. 


have  been  protective  of  public  health, 
welfare,  and  the  environment. 

EFFECTIVE  DATE:  Septeml)er  1,  1993. 

FOR  FURTHER  INFORMATION  CONTACT: 

Sean  Sheldrake.  Site  Manager.  U.S. 
Environmental  Protection  Agency, 
Region  10.  ;200  6th  Avenue.  HW-113. 
Seattle.  WA  98101.  {206;  553-1220. 

SUPPLEMENTARY  INFORMATION:  The  site  to 
be  deleted  from  the  NPL  is:  Pesticide 
Lab.  Yakima,  Washington. 

A  Notice  of  Intent  to  Delete  for  this 
site  was  published  July  13. 1993  (58  FR 
37693).  The  closing  date  for  comments 
on  the  Notice  of  Intent  to  Delete  was 
August  13.  1993.  EPA  received  no 
comments.     I 

EPA  identifies  sites  w  hich  appear  to 
present  a  signrficant^risk  to  public 
health,  welfare,  or  tHe  environment  and 
it  maintains  the  NPL  as  the  list  of  those 
sites.  Sites  on  the  NPL  rnay  be  the 
subject  of  Hazardous  Substance  ' 
Response  Trust  Fund-financed  remedial 
actions.  Any  site  deleted  from  the  NPL 
remains  eligible  for  Fund-financed 
remedial  actions  in  the  unlikely  event 
that  conditions  at  the  site  warrant  such 
action.  Section  300.66(c|)(8)  of  the  NCP 
states  that  Fund-financed  actions  may 
be  taken  at  sites  deleted  from  the  NPL. 
Deletion  of  a  site  from  the  NPL  does  not 
affect  responsible  party  liability  or 
impede  Agency  efforts  to  recover  costs 
associated  with  response  efforts. 

List  of  Subjects  in  40  CHR  Part  300 

Environmental  protection.  Hazardous 
waste. 


SUMMARY:  The  Environmental  Protection 
.\gency  (EPA)  announces  the  deletion  of 
the  U.S.  Department  of  Agriculture 
Pesticide  Lab.  located  in  Yakima. 
Washington  from  the  National  Priorities 
List  (NPL).  The  NPL  is  Appendix  B  of 
the  National  Oil  and  Hazardous 
Substances  Contingency  Plan  (NCP). 
which  EPA  promulgated  pursuant  to 
Section  105  of  the  Comprehensive 
Environmental  Respon.se, 
Compensation,  and  Liability  Act  of  1980 
(CERCLA)  as  amended.  EPA  and  the 
State  of  Washington  have  determined 
that  no  further  cleanup  under  CERCLA 
is  appropriate.  Moreover,  EPA  and  the 
State  of  Washington  have  determined 
that  remedial  actions  conducted  under 
the  Resource  Conservation  and 
Recovery  Act  (RCRA)  at  the  site  to  date 


For  the  reasons  set  out  in  the 
preamble.  40  CFR  part  300  is  amended 
as  follows:  J 

PART  30O— {AMENDED!  \ 

1.  The  authority  citatipn  for  part  300 
continues  to  read  as  follows: 

Authority:  U.S.C  9601-9657.  33  U.S.C. 
1321(i:)  (2):  E.Q.  12777.  56  FR  54757,  3  CFR 
1991  Comp..  p.  351;  E.G.  12580,  52  FR  2923. 
3CFR.  1987Cofnp.,p.  193 

Appendix  B — [Amended)    ' 

2.  Table  1  of  appendix  B  to  part  300 
is  amended  by  removing  the  site  for 
"Pesticide  Lab.  Yakima.  Washington" 
and  by  revising  the  total  number  sites 
from  1.078  to  read.  1,077. 

DaU'd:  August  23. 1993. 
Gerald  A.  Emison, 

Acting Fegional Administrator,  US  EPA 
Region  10. 
IFR  Doc.  93-21253  Filtd  6-31-93:  8  45  ami 
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40  CFR  Parts  180  and  185 
[OPP-300260A;  FRL-40r7-9] 
RIN  2070-AB7B 

Toxaphene;  Revocation  of  Tolerances 

AGENCY:  Environmental  Protection 

Agency  (EPA). 

ACTION:  Final  rule. 

SUMMARY:  This  document  revokes  the 
tolerances,  interim  tolerances,  and  food 
additive  regulations  listed  in  40  CFR 
180.138. 180.319,  and  185.5750, 
respectively,  of  the  insecticide 
toxaphene  (chlorinated  camphene 
containing  67%)  69  percent  chlorine)  in 
or  on  various  raw  agricultural 
commodities',  milk,  and  crude  soybean 
oil.  EPA  initiated  this  action  because  all 
registered  uses  of  toxaphene  on  food 
commodities  have  been  canceled,  and 
all  existing  stocks  provisions  expired  on 
March  1,  1990. 

EFFECTIVE  DATE:  This  regulation 
becomes  effective  September  1,  1993. 
ADDRESSES:  Written  objections, 
identified  by  the  document  control 
number  [OPP-300260A).  may  be 
submitted  to:  Hearing  Clerk  (A-llO). 
Environmental  Protection  Agency,  Rm. 
3708,  401  M  St..  SW.,  Washington.  DC 
20460. 

FOR  FURTHER  INFORMATION  CONTACT:  By 
mail:  Tina  Levine.  Registration  Division 
(H-7505VV).  Environmental  Protection 
Agency.  401  M  St..  SW..  Washington. 
DC  20460.  Office  location  and  telephone 
number:  6th  F^r.  Crystal  Station  I. 
2800  CrystaTOrive.  Arlington,  VA 
22202.  (7031-308-8393. 
SUPPLEMENTARY  INFORMATION:  EPA 
issued  a  proposed  rule,  published  in  the 
Federal  Register  of  November  12, 1992 
(37  FR  53676).  which  proposed  to 
revoke  the  tolerances,  interim 
tolerances,  and  f^d  additive 
regulations  for  residues  of  toxaphene  in 
or  on  various  raw  agricultural 
commodities,  milk,  and  crude  soybean 
oil  established  under  sections  408  and 
409  of  the  Federal  Food,  Drug,  and 
CosmeUc  Aut  (21  U.S.C.  346a  and  348) 
listed  in  40  CFR  180.138.  180.319.  and 
185.5750. 

No  public  comments  or  requests  for 
referral  to  an  advisory  committee  were  • 
received  in  response  to  the  notir*  of 
proposed  rulemaking.  / 

Therefore,  based  on  the  information 
considered  by  the  EPA  and  discussed  in 
detail  in  the  November  12.  1992 
proposal  and  in  this  final  rule,  the 
Agency  is  hereby  revoking  the 
tolerances  listed  in  40  CFR  180.138. 
180.319.  and  185.5750  for  residues  of 
toxaphene  in  or  on  alfalfa  hay.  apples. 
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apricots,  bananas,  barley,  beans, 
blacktrarries,  boysenberries,  broccoli, 
brussels  sprouts,  cabbage,  carrots, 
cauliflower,  celery,  citrus  fruits, 
collards.  corn,  cottonseed,  cranberries, 
cucumbers,  dewberries,  eggplants:  fat  of 
meat  from  cattle,  goats,  hogs,  hordes, 
and  sheep;  hazelnuts,  hickory  nuts, 
horseradish,  kale,  kohlrabi,  lettuce, 
loganberries,  nectarines,  oakra,  oats, 
onions,  parsnips,  peaches,  peanuts, 
pears,  peas,  pecans,  peppers,  pimentos, 
pineapples,  quinces,  radishes  or  radish 
tops,  raspberries,  rice,  rye,  rutabagas, 
sorghum  grain,  soybeans,  crude  soybean 
oil,  spinach,  strawberries,  sunflower 
seeds,  tomatoes,  walnuts,  wheat, 
youngberries;  and  milk. 

Since  all  use  of  loxaphene-^ras 
prohibited  after  March  1.  1990.  EPA 
believes  there  has  been  adequate  time 
for  legally  treated  agricultural 
commodities  to  have  gone  through  the 
channels  of  trade.  Although  toxaphene 
is  a  persistent  chemical,  monitoring  data 
from  the  Food  and  Drug  Administration 
indicate  that  no  action  levels  are 
needed. 

Any  person  adversely  affected  by  this 
regulation  may.  within  30  days  after 
publication  of  this  document  in  the 
Federal  Register,  file  written  objections 
and/or  a  request  for  a  hearing  with  the 
Hearing  Clerk,  at  the  address  given  , 
above  (40  CFR  178.20).  The  objections 
submitted  must  specify  the  provisions 
of  the  regulation  deemed  objectionable 
and  the  grounds  for  the  objections  (40 
CFR  178.25).  Each  objection  must  be 
accompanied  by  the  fee  prescribed  by 
40  CFR  180.33(i).  If  a  hearing  is 
requested,  the  objections  must  include  a 
statement  of  factual  issue(s)  on  which 
the  hearing  is  requested,  the  requestor's 
contentions  on  each  issue,  and  a 
summary  of  any  evidence  relied  upon 
by  the  objector  (40  CFR  178.27).  A 
request  for  a  hearing  will  be  granted  if 
the  Administrator  determines  that  the 
material  submitted  shows  the  following: 
There  is  a  genuine  and  substantial  issue 
of  fact;  there  is  a  reasonable  possibility 
that  available  evidence  identified  by  the 
requestor  would,  if  established,  resolve 
one  or  more  of  such  issues  in  favor  of 
the  requestor,  taking  into  account 
uncontested  claims  or  facts  to  the 
contrary;  and  resolution  of  the  factual 
issue(s)  in  the  manner  sought  by  the 
requestor  would  be  adequate  to  justify 
the  action  requested.  (40  CFR  178.32). 

This  document  has  been  reviewed  by 
the  Office  of  Management  and  Budget  as 
required  by  section  3  of  Executive  Order 
12291 

Executive  Order  12291 

As  explained  in  the  proposal 
published  November  12,  1992,  the 


Agency  has  determined,  pursuant  to  the 
requirements  of  Executive  Order  12291. 
that  the  removal  of  these  tolerances  will 
not  cause  adverse  economic  impact  on 
significant  portions  of  U.S.  enterprises. 

Regulatory  Flexibility  Act 

This  rulemaking  has  been  reviewed 
under  the  Regulatory  Flexibility  Act  of 
1980  (Pub.  L.  96-354.  94  Stat.  1164.  5 
U.S.C.  601  et  seq),  and  it  has  been 
determined  that  it  will  have  no 
economic  impact  on  a  substantial 
number  of  small  businesses,  small 
governments,  or  small  organizations. 
The  reasons  for  this  conclusion  are 
discussed  in  the  November  12, 1992 
proposal. 

List  of  Subjects  in  40  CFR  Parts  180  and 
185 

Administrative  practice  and 
procedure.  Agricultural  commodities, 
Food  additives.  Pesticides  and  pests. 
Reporting  and  recordkeeping 
requirements. 

Dated:  August  18,  1993. 

Susan  H.  Wayland, 

Acting  Assistant  Administrator  for 
Prevention.  Pesticides  and  Toxic  Substances. 

Therefore,  40  CFR  part  180  is 
amended  as  follows: 

PARTI  80— {AMENDED] 

1.  In  part  180: 

a.  The  authority  citation  for  part  180 
continues  to  read  as  follows: 

Authority:  21  U.S  C.  346a  and  371. 

§180.138    [Removed] 

b.  By  removing  §  180.138  Toxaphene; 
tolerances  for  residues. 

§180.319    [Amended] 

c.  In  §  180.319  Interim  tolerances  by 
removing  the  entry  "Toxaphene 
(chlorinate  camphene  67-69% 
chlorine)"  from  the  table  therein. 

PART  185— [AMENDED] 

2.  In  part  185: 

a.  The  authority  citation  for  part  185 
continues  to  read  as  follows: 

Authority:  21  U.S.C.  348. 

§185.5750    [Removed] 

b.  By  removing  §  185.5750 
Toxaphene. 

|FR  Doc.  93-20972  Filed  8-31-93;  8:45  ami 
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GENERAL  SERVICES 
ADMINISTRATION 

41  CFR  Part  101-49 

[FPMR  Amendment  H-188] 

Utilization,  Donation,  and  Disposal  of 
Foreign  Gifts  and  Decorations 

AGENCY:  Federal  Supply  Service,  GSA. 
action:  Final  rule. 

SUMMARY:  This  regulation  redefines 
"minimal  value"  for  foreign  gifts  based 
on  the  increase  in  the  Department  of 
Labor  Consumer  Price  Index  report  of 
September  30,  1992.  Public  Law  95-105 
require^  that  the  term  "minimal  value" 
associated  with  the  receipt  and 
retention  of  foreign  gifts  by  employees 
be  redefined  at  3-year  intervals  to  reflect 
changes  in  the  consumer  price  index  for 
the  immediately  preceding  3-year 
period.  This  final  rule  redefines 
"minimal  value". 

EFFECTIVE  DATE:  January  1,  1993. 

FOR  FURTHER  INFORMATION  CONTACT: 

Lester  D.  Gray,  Jr.,  Director,  Property 
Management  Division  (703-305-7240). 

SUPPLEMENTARY  INFORMATION:  The 
General  Services  Administration  (GSA) 
has  determined  that  this  rule  is  not  a 
major  rule  for  the  purposes  of  Executive 
Order  12291  of  February  17. 1981, 
because  it  is  not  likely  to  result  in  an 
annual  effect  on  the  economy  of  SlOO 
million  or  more;  a  major  increase  in 
costs  to  consumers  or  others;  or 
significant  adverse  effects.  GSA  has 
based  all  admini.strative  decisions 
underlying  this  rule  on  adequate 
information  concerning  the  need  for  and 
consequences  of  this  rule;  has 
determined  that  the  potential  benefits  to 
society  from  this  rule  outweigh  the 
potential  costs  and  has  maximized  the 
net  benefits;  and  has  chosen  the 
alternative  approach  involving  the  least 
net  cost  to  society. 

Regulatory  Flexibility  Act 

This  final  rule  is  not  required  to  be 
published  in  the  Federal  Register  for 
notice  and  comment.  Therefore,  the 
Regulatory  Flexibility  Act  does  not 
apply. 

List  of  Subjects  in  41  CFR  Part  101-49 

Decorations,  medals,  and  awards; 
Government  property;  Government 
property  management. 

the  reasons  set  out  in  the 
ible,  41  CFR  part  101-49^is 
lerided  as  follows: 


Federal  Register  /  Vol.  58,  No.  168  /  Wednesday.  September  1,  1993  /  Rules  and  Regulations  46089 


PART  101-49— UTILIZATION, 
DONATION,  AND  DISPOSAL  OF 
FOREIGN  GIFTS  AND  DECORATIONS 

1.  The  authority  citation  for  part  101- 
49  continues  to  read  as  follows: 

Authority:  S«c.  205(c).  63  Stat.  390  (40 
U.S.C  486(c)):  sec.  515.  91  Stat.  862  (5  U.S.C. 
7342). 

2.  Section  101-49.001-5  is  amended 
by  revising  the  introductory  text  to  read 
as  follows: 

§101-49.001-6    MInlnuil  value. 

Minimal  value  means  a  retail  value  in 
the  United  States  at  the  time  of 
acceptance  of  $225  or  less,  except  that: 

Dated:  July  13. 1993. 
Roger  W.  Johnson, 

Administrator  of  General  Services. 

|FR  Doc.  93-21174  Filed  8-31-93;  8:45  ami 
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DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Refugee  Resettlement  Office 

45  CFR  Part  400 

Refugee  Resettlement  Program: 
Refugee  Cash  Assistance  and  Refugee 
Medical  Assistance 

AGENCY:  Office  of  Refugee  Resettlement, 
Administration  for  Children  and 
Families  (ACF),  HHS. 
ACTION:  Final  rule. 

summary:  This  rule  amends  current 
rules  to  continue  the  duration  of  the 
special  programs  of  refugee  cash         ^ 
assistance  (RCA)  and  refugee  medical 
assistance  (RMA)  for  a  refugee's  first  8 
months  in  Federal  FY  1994.  If  a 
regulation  is  not  issued,  funds  for  RCA 
and  RMA  are  expected  to  be  insufficient 
under  current  policy  to  provide  support 
during  the  latter  months  of  FY  1994, 
seriously  jeopardizing  the  health  and 
safety  of  refugees  who  are  not  eligible 
for  AFDC,  Medicaid,  or  SSI. 
EFFECTIVE  DATE:  October  1.  1993. 
ADDRESSES:  Office  of  Refugee 
Resettlement,  Administration  for 
Children  and  Families,  Department  of 
Health  and  Human  Services,  370 
L'Enfant  Promenade,  Washington,  DC 
20447. 

FORtURTHER  MFORMATtON  CONTACT: 
Toyo  A.  Biddle,  (202)  401-9253. 

SUPPt.EMENTARY  INFORMATION: 

Background 

Current  regulations  at  45  CFR 
400.203(b)  and  400.204(b)  provide  for 


Federal  refugee  funding,  subject  to  the 
availability  of  hinds  (45  CFR  400.202), 
to  be  provided  to  States  for  the  special 
programs  of  refugee  cash  assistance 
(RCA)  and  refugee  medical  assi^ance 
(RMA)  "during  the  12-r  onth^i^od 
(except  during  Federal  :=T  199Sk1^ 
month  period)  beginning  with  the  first 
month  the  refugee  entered  the  United 
States." 

Description  of  the  Proposed  Regutation 

The  Department  expects  that-lunds 
will  not  be  sufficient  in  FY  1994 
provide  RCA  atjd  RMA  for  more  tttan 
the  8-month  level  currently  in  effect  for 
FY  1993.  The  Department  anticiirates 
that  appropriations  for  the  refug 
program  for  FY  i994  will  not  be  ht  a 
level  which  enables  coverage  of  more 
than  8  months  of  RCA  end  RMA  ^nd, 
therefore,  will  not  be  sufficient  t 
sustain  a  12-month  RCA/RMA  efigibility 
period  to  which  the  program  would 
revert  in  FY  1994  in  the  absenceW 
additional  regulatory  action.  When 
FY  1994  appropriation  for  the  refugi 

[jrogram  is  enacted,  if  the  appropriatio.. 
evel  is  either  insufficient  to  maintain  8 
months  of  RCA/RMA  coverage 
throughout  the  fiscal  year  or  allows 
more  than  8  months  of  coverage,  ORR 
will  notify  States  of  the  new  RCA/RMA 
eligibility  period. 

The  Department  considers  it  of  the 
utmost  importance  to  provide  refugee 
support  at  a  level  that  does  not  exceed 
available  funds.  Failure  to  do  so  would 
result  in  an  insufficient  level  of  support 
during  the  latter  months  of  FY  1994, 
seriously  jeopardizing  the  health  and 
welfare  of  an  estimated  30,000  needy 
refugees  who  are  not  eligible  for  AFt>C, 
Medicaid,  or  SSI. 

This  rule  will  address  this  issue  by 
continuing  in  FY  1994  the  current  8- 
month  period  of  RCA/RMA  eligibility, 
thereby  reducing  costs  and  helping  to 
assure  the  availability  cf  refugee  cash 
and  medical  support  throughout  the 
entire  year. 

Consistent  with  the  preceding  actions. 
45  CFR  400.2.  400.60(b ,,  400.100(b), 
400.203(b),  400.204(b).  and  400.209(b) 
are  being  amended  to  continue  the 
duration  of  RCA  and  RMA  for  a 
refugee's  first  8  months  in  the  U.S. 
during  FY  1994. 

itification  for  Dispensing  With  Notice 
of  Proposed  Rulemaking 

A  period  for  public  comment  is  not 
being  provided  because  it  would  be 
impracticable,  unnecessary,  and  not  in 
the  public  interest  for  the  following 
reasons: 

Under  the  current  statute  and 
regulations,  the  duration  of  benefits  is  a 
function  of  the  level  of  appropriations. 


Congressional  funding  limitations 
effectively  establish  the  eligibility 
period,  rendering  notice  of  proposed 
rulemaking  and  comment  procedures 
unnecessary. 

Because  there  is  a  continuing  flow  of 
refugees  into  the  United  States  and 
because  continuing  costs  for  RCA  and 
RMA  are  being  incurred  by  the  States, 
any  delays  in  maintaining  the  8-month 
period  of  time-eligibility  would  result  in 
the  need  for  ever-greater  reductions  in 
the  RCA  and  RMA  programs  in  order  to 
avoid  the  abrupt  and  complete 
termination  of  such  assistance  to  both 
current  and  newly  arriving  refugees. 

Accordingly,  the  agency  finds  good 
cause  for  issuance  of  an  immediately 
effeotiye  final  rule. 

Regulatory  Procedures 

Regulatory  Impact  Analysis 

Executive  Order  12291  requires  that  a 
regulatory  impact  analysis  be  prepared 
for  major  rules,  which  are  defined  in  the 
Order  as  any  rule  that  has  an  annual 
effect  on  the  national  economy  of  $100 
million  or  more,  or  certain  other 
specified  effects.  The  Department  has 
determined  that  these  rules  are  not 
major  rules  within  the  Executive  Order 
because  they  will  not  have  an  annual 
effect  on  the  economy  of  $100  rfillion 
or  more;  nor  will  they  result  in  a  major 
increase  in  costs  or  prices  for 
consumers,  any  industries,  any 
governmental  agencies,  or  any 
geographic  region;  and,  they  will  not 
have  an  adverse  effect  on  competition, 
employment,  investment,  productivity, 
innovation,  or  on  the  ability  of  the 
United  States-based  enterprises  to 
compete  with  foreign-based  enterprises 
in  domestic  or  import  markets. 

Regulatory  Flexibility  Act 

The  Regulatory  Flexibility  Act  (Pub. 
L.  96-354)  requires  the  Federal 
government  to  anticipate  and  reduce  the 
impact  of  regulations  and  paperwork 
requirements  on  small  businesses.  The 
primary  impact  of  these  rules  is  on  State 
governments  and  individuals. 
Therefore,  we  certify  that  these  rules    j 
will  not  have  a  significant  impact  on  a<v 
substantial  number  of  small  entities  ^ 
because  they  affect  benefits  to 
individuals  and  payments  to  States. 
"Thus,  a  regulatory  flexibiUty  analysis  is 
not  required. 

Paperwork  Reduction  Act 

This  rule  does  not  contain  coUection- 
of-information  requirements. 

Statutory  Authority 

Section  412(a)(9)  of  the  Lnmigration 
and  Nationality  Act,  8  U.S.C.  1522(a)(9). 
authorizes  the  Secretary  of  HHS  to  issue 
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regulations  needed  to  carr)'  out  the 
program. 

ICataiogue  of  Federal  Domestic  Programs: 
93.566.  Refugee  and  Entrant 
Assistance — State-Administered 
Programs) 

List  of  Subjects  in  45  CFR  Part  400 

Grant  programs — Social  programs. 
Health  care.  Public  assistance  programs. 
Refugees.  Reporting  and  recordkeeping 
requirements. 

Dated:  August  13.  1993. 
Laurence  J.  Love, 

Acting  Assistant  Secretary  for  Children  and 
Families. 

Approved:  August  23.  1993. 
Donna  E.  Shalala. 

Secretary,  Department  of  Health  and  Human 

Services 

For  the  reasons  set  forth  in  the 
preamble,  45  CFR  part  400  is  amended 
as  follows- 

PART  400— flEFUGEE 
RESETTLEMENT  PROGRAM 

1.  The  authority  citation  for  part  400 
continues  to  read  as  follows: 

Authority:  Section  412(a)(9].  Immigration 
and  Nationality  Act  (8  U.S.C.  1522(a)(9)) 

§  400.2    [Amended] 

2.  Section  400.2  is  amended  in  the 
defmitions  of  "Refugee  cash  assistance" 
and  "Refugee  medical  assistance"  by 
removing  the  words  "(except  during 
Federal  FY  1993.  less  than  an  8-month 
period)"  and  by  adding  in  their  place 
"(except  during  Federal  FY  1994,  le.ss 
than  an  8-month  period)". 

^§  400.60<b)  and  400.1 00(b)    [Amended] 

•  3.  Sections  400.60(b)  and  400.100(b) 
are  amended  by  removing  the  words 
"(except  during  Federal  FY  1993,  8- 
month  period)"  and  adding  in  their 
place  "(except  during  Federal  FY  1994, 
8-month  period)". 

§§  400.203(b)  and  400.204(b)    [Amended] 

4.  Sections  400.203(b)  and  400.204(b) 
are  amended  by  removing  the  words  ^ 
"(except  during  Federal  FY  1993,  ^- 
month  period)"  and  adding  in  theiK 
place  "(except  during  Federal  FY  19^^4,.^ 
8-month  period)".. 

§400.209{b)    [Amended] 

5.  Section  400.209(b)  is  amended  by 
removing  the  words  "(except  during 
Federal  FY  1993,  8  months)"  and 
adding  in  their  place  "(except  during 
Federal  FY  1994,  8  months)." 

jFR  Doc  ?3-21349  Filed  8-31-93;  8:45  am| 
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FEDERAL  COMMUNICATIONS 
COMMISSION 

47  CFR  Part  73 

[MM  Docket  No.  93-90;  RM-«198] 

Radio  Broadcasting  Services;  Toledo, 
Oregon 

AGENCY:  Federal  Communications 
Commission. 

ACTION:  Filial  rule. 

SUMMARY:  The  Commission,  at  the 
request  of  AGPAL  Broadcasting  Co., 
substitutes  Channel  264C2  for  Channel 
264A  at  Toledo.  Oregon,  and  modifies 
Nthe  license  of  Station  KZUS  to  specify 
operation  on  the  higher  class  channel. 
See  58  FR  21137,  April  19. 1993. 
Channel  264C2  can  be  allotted  to  Toledo 
in  compliance  with  the  Commission's 
minimum  distance  separation 
requirements  with  a  site  restriction  of 
7.9  kilometers  (4.9  miles)  northwest,  at 
coordinates  North  Latitude  44-39-01 
and  West  Longitude  124-01^2,  to 
avoid  a  short-spacing  to  Station  KICE, 
Channel  2fi4Cl,  Bend,  Oregon.  With  this 
action,  this  proceeding  is  terminated. 

EFFECTIVE  DATE:  October  12, 1993. 

FOR  FURTHER  INFORMATION  CONTACT: 

Leslie  K.  Shapiro,  Mass  Media  Bureau, 
(202}  634-6530. 

SUPPLEMENTARY  INFORMATION:  This  is  a 
synopsis  cf  the  Commission's  Report 
and  Order,  MM  Docket  No.  93-90, 
adopted  August  9, 1993,  and  released 
August  26.  1993.  The  full  text  of  this 
Commission  decision  is  available  for 
inspection  and  copying  during  normal 
business  hours  in  the  FCC  Reference 
Center  ffoom  239).  1919  M  Street,  NW., 
Washington,  DC.  The  complete  text  of 
this  decision  may  also  be  purchased 
from  the  Commission's  copy  contractor. 
International  Transcription  Service, 
Inc..  (202)  857-3800.  2100  M  Street. 
NW.,  Suite  140.  Washington.  DC  20037. 

List  of  Subjects  in  47  CFR  Part  73 

Radio  Broadcasting. 
47  CFR  Part  73— {AMENDED] 

1.  The  authority  citation  for  part  73 
continues  to  read  as  follows: 

Authority:  47  O.S.C.  154,  303. 
§73.202    [Amended] 

2.  Section  73.202(b).  the  Table  of  FM 
Allotments  under  Oregon,  is  amended 
by  removing  Channel  264A  and  adding 
Channel  264C2  at  Toledo. 


Federal  Communications  Commission. 
Michael  C  Ruger,      ~~~^.^ 

Chief  Allocations  BranchTPdhey^mdRaleS' 
Division,  Mass  Media  Bureau. 

IFR  Doc.  93-21161  Filed  8-31-93;  8:45  ami 
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47  CFR  Part  73 

Radio  Broadcasting  Services:  Various 
Locations 

AGENCY:  Federal  Communications 

Commission. 

ACTION:  Final  rule. 


-/- 


SUMMARY:  The  Commission,  ori  its  own 
motion,  amends  the  Table  of  FM 
Allotments  to  specify  the  correct  classes 
of  channels  allotted  to  various 
communities.  These  amendments  are 
necessary  to  reflect  changes  that  have 
been  authorized  in  response  to 
applications  filed  by  licensees  and 
permittees  operating  on  these  channels. 
This  action  constitutes  an  editorial 
change  in  the  Table  of  FM  Allotments. 
Theiefore,  a  public  notice  and  comment 
proceeding  is  unnecessary.  See  5  U.S.C. 
553(b)  (A)  and  (B).  With  this  action,  this 
proceeding  is  terminated. 
EFFECTIVE  DATE:  September  1.  1993. 
FOR  FURTHER  INFORMATION  CONTACT: 
Michael  Roger.  Mass  Media  Bureau, 
(202) 634-6530. 

SUPPLEMENTARY  INFORMATION:  This  is  a 
synopsis  of  the  Commission's  Report 
and  Order,  adopted  August  6, 1993,  and 
released  August  26.  1993.  The  full  text 
of  this  Commission  decision  is  available 
for  inspection  and  copying  during 
normal  business  hours  in  the  FCC's 
Reference  center  (room  239),  1919  M 
Street.  NW.,  Washington,  DC.  The 
complete  text  of  this  decision  may  also 
be  purchased  from  the  Commission's 
copy  contractor.  International 
Transcription  Service,  Inc.,  (202)  857- 
3800,  2100  M  Street,  NW.,  Suite  140. 
Washington,  DC  20037. 

List  of  Subjects  in  47  CFR  Part  73 

Radio  Broadcasting. 

47  CFR  Part  73— {AMENDED] 

1.  The  authority  citation  for  part  73 
continues  to  read  as  follows: 

Authority:  47  U.S.C  154.  303. 

§73.202    [Amended] 

2.  SecUon  73.202(b).  the  Table  of  FM 
Allotments  under  Alaska,  is  amended 
by  removing  Channel  266C2  and  adding 
Channel  266A  at  Kodiak. 

3.  Section  73.202(b),  the  Table  of  FM 
Allotments  under  Arkansas,  is  amended 
by  removing  Channel  226C  and  adding 
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Channel  226C1  at  Batesville.  by 
removing  Channel  274C2  and  adding 
Channel  274C3  at  North  Crossett.  by 
removing  Channel  285C2  and  adding 
Channel  285A  at  Springdale,  and  by 
removing  Channel  274C2  and  adding 
Channel  274C3  at  Van  Buren. 

4.  Section  73.202(b).  the  Table  of  FM 
Allotments  under  California,  is 
amended  by  removing  Channel  296B1 
and  adding  Channel  296A  at  Seaside, 
and  by  removing  Channel  285B1  and 
adding  Channel  285A  at  Tipton. 

5.  Section  73.202(b).  the  Table  of  FM 
Allotments  under  Colorado,  is  amended 
by  removing  Channel  300C  and  adding 
Channel  300C1  at  Fort  Collins. 

6.  Section  73.202(b),  the  Table  of  FM 
Allotments  under  Florida,  is  amended 
by  removing  Channel  300C  and  adding 
Channel  300C1  at  Panama  City,  and  by 
removing  Channel  284C  and  adding 
Channel  284C1  at  Tampa. 

7.  Section  73.202(b).  the  Table  of  FM 
Allotments  under  Garapan.  is  amended 
by  removing  Channel  258C  and  adding 
Channel  258C1  at  Saipan. 

8.  Section  73.202(bj,  the  Table  of  FM 
Allotments  under  Georgia,  is  amended 
by  removing  Channel  286C2  and  adding 
Channel  286C3  at  Blackshear. 

9.  Section  73.202(b).  the  Table  of  FM 
Allotments  under  Hawaii,  is  amended 
by  removing  Channel  284C  and  adding 
Channel  284C2  at  Lanai  City. 

10.  Section  73.202(b),  the  Table  of  FM 
Allotments  under  Kansas,  is  amended 
by  removing  Channel  231C  and  adding 
Channel  231C2  at  Dowrns.  and  by 
removing  Channel  294C1  and  adding 
Channel  294A  at  Norton. 

11.  SecUon  73.202(b),  the  Table  of  FM 
Allotments  under  Louisiana,  is  , 
amended  by  removing  Channel  252Cf 
and  adding  Channel  252C2  at  West  / 
Monroe.                                           / 

12.  Section  73.202(b).  the  Tabl^of  FM 
Allotments  under  Michigan,  is  amended 
by  removing  Channel  290C  an^adding 
Channel  290C1  at  Charlevoix 

13.  Section  73.202(b),  the  table  of  FM 
Allotments  under  Minnesota, 
amended  by  removing  Channel 
and  adding  Channel  290C3  at  Red 

14.  Section  73.202(b),  the  Table 
Allotments  under  Mississippi,  is 
amended  by  removing  Channel  267( 
and  adding  Channel  267C1  at  Meridian. 

15.  Section  73.202(b),  the  Table  of  FM 
Allotments  under  Nebraska,  is  amended 
by  removing  Channel  300C1  and  adding 
Channel  300C2  at  West  Point. 

16.  Section  73.202(b),  the  Table  of  FM 
Allotments  under  Nevada,  is  amended 
by  removing  Channel  237C  and  adding 
Channel  237C1  at  Elko. 

17.  Section  73.202(b).  the  Table  of  FM 
Allotments  under  New  Mexico,  is 
amended  by  removing  Channel  266C2 


and  adding  Channel  266C3  at  White 
Rock. 

18.  Section  73.202(b),  the  Tabfe  of  FM 
Allotments  under  North  Dakota,  is 
amended  by  removing  Channel  i66Cl 
and  adding  Channel  266C2  at  Valley 
City  and  by  removing  Channel  262C  and 
adding  Channel  262C1  at  Wishek. 

19.  Section  73.202(b).  the  Table  of  FM 
Allotments  under  Oklahoma,  is 
amended  by  removing  Channel  300C2 
and  adding  Channel  30C  A  at  Altus. 

20.  Section  73.2Q2(b).  the  Table  of  FM 
Allotments  under  Oregon,  is  amended 
by.  removing  Channel  234C3  and  adding 
Channel  234A  at  Rouge  River. 

21.  Section  73.;02(b).  the  Table  of  FM 
Allotments  under  Texas,  is  amended  by 
removing  Channel  225C  and  adding 
Channel  225C1  at  Wichita  Falls,  by 
removing  Channel  277C  and  adding 
Channel  277C1  at  Wichita  Falls,  and  by 
removing  Channel  249C2  and  adding 
Channel  249C3  at  WinPeld. 

22.  Secti(»^3y202(b).  the  Table  of  FM 
Allotments  umier  Washington,  is 
amended  by  removing  Channel  296C2 
and  adding  Channel  295C3  at  Deer  Park, 
and  by  removing  Channel  270C2  and 
adding  Channel  270C3  at  Medical  Lake. 

23.  Section  73.202(b).  the  Table  of  FM 
Allotments  under  Wisconsin,  is 
amended  by  removing  Channel^22C3 
and  adding  Channel  222A  at 
Clintonville.  by  removing  Ch/nRel 
222C3  and  adding  Channel  22^A  at 
Hay  ward,  and  by  removing  Chi 
240C1  and  adding  Channel  24( 
Minocqua. 
Federal  Communications  Commission 
Michael  C.  Ruger, 

Chief,  Allocations  Bmnch,  Policy  and  Rules 

Division,  Mass  MediaBureau. 

IFR  Doc.  93-21165  Filed  8-31-93;  8:45  am) 
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DEPARTMENT  OF  DEFENSE 

48  CFR  Parts  232  and  252 

Defense  Federal  Acquisition 
Regulation  Supplement;  Incremental 
Funding  of  Rxed-Price  Contracts 

AGENCY:  Department  of  Defense  (DOD). 
ACHON:  Interim  rule  with  request  for 
comments. 

summary:  The  Director  of  Defense 
Procurement  has  issued  an  interim  rule 
that  revises  the  Defense  Federal 
Acquisition  Regulation  Supplement  to 
establish  a  formal  Dew  policy  on 
funding  Hxed-price  contracts,  to 
prescribe  limitations  on  the  use  of 
incrementally  funded  fixed-price 
contracts,  and  to  provide  a  standard 


clause  for  use  in  incre^ei^Urlly  funded 

fixed-price  contracts. 

DATES:  Effective  Date:  August  23,  1993. 

Comment  Date:  Comments  on  the 
interim  rule  should  be  submitted  in 
writing  at  die  address  shown  below  on 
or  before  October  1, 1993.  to  be 
considered  in  the  formulation  of  the 
final  rule.  Please  cite  DAR  Case  90-037 
in  all  correspondence. 
AD.DRESSES:  Interested  parties  should 
submit  written  comments  to:  Defense 
Acquisition  Regulations  Council.  ATTN: 
Mr.  Eric  Mens.  OUSD(A)DP.  3062 
Defense  Pentagon.  Washington.  DC 
20301-3062.  Telefax  Number  (703)  697- 
9845. 

FOR  FURTHER  INFORMATION  CONTACT: 
Mr.  Eric  Mens.  (703)  697-7266. 

SUPPI.EMENTARY  INFORMATION: 

A.  Background 

Incrementally  funded  fixed-price 
contracts  have  been  used  in  limited 
situations  throughout  DoD  for  a  number 
of  years.  This  technique  has  permitted 
DoD  to  award  fixed-price  contracts  and 
to  initiate  work  in  specific 
circumstances  where  full  funding  was 
not  available  (e.g.  contracts  funded  with 
research  and  development 
appropriations,  etc.).  precluding  the 
need  to  use  a  cost-type  contract  when 
the  nature  of  the  requirement  was  more 
suitable  for  a  fixed-price  contract.  To 
support  the  use  of  this  technique,  a 
number  of  nonstandard  clauses  had 
been  developed  for  use  in  the  Services 
and  agencies.  In  recognition  of  the  need 
for  a  standard  clause  for  such  contracts, 
the  Defense  Acquisition  Regulations 
Council  developed  language  and  a 
clause  for  inclusion  in  the  Defense 
Federal  Acquisition  Regulation 
Supplement  (DEARS)  that,  while 
maintaining  the  preference  for  full 
funding  of  fixed-price  contracts,  would 
permit  the  use  of  incremental  funding  in 
clearly  defined  and  limited  situations. 

The  interim  rule  amends  DFARS  232 
and  252  to  establish  specific  situations 
where  incremental  funding  of  fixed- 
price  contracts  would  be  appropriate. 
Under  this  rule,  the  use  of  incrementally 
funded  fixed-price  contracts  is  limited 
to  situations  where  the  contract  is 
funded  with  research  and  development 
(R&D)  funds;  where  Congress  has     \ 
incrementally  appropriated  program^ 
funds:  or  where  the  head  of  the 
contracting  activity  has  approved  the 
use  of  incremental  funding  for  either 
base  services  or  hazardous/toxic  waste 
remediation  contracts.  A  new  clause  ai 
252.232-7007,  Limit^on  of 
Government's  Obligation,  identifies 
procedures  for  incrementally  funding 
the  contract  and  requires  the  contractor 
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to  provide  the  Government  with  written 
notice  when  the  work  will  reach  the 
point  at  which  the  amount  payable  by 
the  Government,  including  any 
termination  costs,  approximates  85 
percent  of  the  funds  currently  allotted  to 
the  contract.        •%' 

B.  Regulatory  Flex/bility  Act 

The  RegulatoryFlexibility  Act,  5 
U.S.C.  601  et  seq..  applies  but  the 
interim  rule  is  not  expected  to  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities.  An 
Initial  Regulatory  Flexibility  Analysis 
(IRFA)  has  been  performed  and  a  copy 
has  been  submitted  to  the  Chief  Counsel 
for  Advocacy  of  the  Small  Business 
Administration.  The  IRFA  states  that 
while  a  substantial  number  of  small 
businesses  which  are  awarded  fixed- 
price  contracts  for  R&D,  base  services, 
and  hazardous/toxic  waste  remediation 
may  be  impacted  (estimated  at  39 
percent),  the  DoD  expects  that  the 
economic  impact  on  such  entities  will 
not  be  signiHcant.  This  is  because  the 
rule  places  little  cost  risk  on  the 
contractor.  While  the  interim  rule 
establishes  a  clear  preference  for  fully 
funding  fixed-price  contracts,  it  also 
creates  a  standard  clause  to  be  used  in 
clearly  defmed  and  limited 
circumstances  to  permit  DoD  to  award, 
and  the  contractor  to  begin  work  under, 
a  contract  prior  to  the  availability  of  full 
funding.  The  interim  rule  requires  that 
the  contract  be  fully  funded  as  soon  as 
the  full  amount  of  funds  are  made 
available.  Under  the  rule,  there  is  no 
requirement  for  the  contractor  to 
perform  beyond  the  available  funds 
allotted  to  the  contract  and  the  rule 
provides  specific  protections  to  the 
contractor  until  full  funding  is 
provided.  The  economic  impact  on 
small  entities  is  also  expected  *o  be 
minimal  with  regard  to  the  reporting 
requirement  of  the  clause  because  the 
type  of  accounting  data  which  is  needed 
to  make  a  determination  concerning  the 
timing  of  the  required  notice  is  data 
which  is  generally  already  available 
under  contract  cost/funds  reporting 
procedures  as  well  as  part  of  the  normal 
conduct  of  business  (e.g.  data  on  labor 
and  material  costs,  accounts  receivable 
and  payable,  cash  flow,  profit/loss 
projections,  estimates  at  completion, 
etc.).  A  copy  of  the  IRFA  may  be 
obtained  from  Mr.  Eric  Mens,  telephone 
number  (703)  697-7266  or  telefax 
number  (703)  697-9845.  Comments 
from  small  entities  concerning  the 
affected  DFARS  subpart  will  be 
considered  in  accordance  with  section 
610  of  the  Act.  Such  comments  must  be 
submitted  separately  and  cite  5  U.S.C. 


610  (DAR  Case  90-037)  in 
correspondence. 

C  Paperwork  Reduction  Act 

The  Paperwork  Reduction  Act  (Pub. 
L.  96-511)  applies  because  the  interim 
rule  imposes  a  new  reporting 
requirement  which  requires  the 
approval  of  OMB  under  44  U.S.C.  3501 
et  seq.  DoD  has  submitted  a  request  for 
expedited  OMB  approval  of  this  new 
information  collection  requirement. 

D.  Determination  To  Issue  an  Interim 
Rule 

A  determination  has  been  made  under 
the  authority  of  the  Secretary  of  Defense 
to  issue  this  rule  as  an  interim  rule. 
Urgent  and  compelling  reasons  exist  to 
promulgate  this  rule  before  affording  the 
public  an  opportunity  to  comment.  The 
lack  of  a  standard  clause  for  use  in 
incrementally  funded  fixed-price 
contracts  may  seriously  impair  the 
ability  of  DoD  components  to  support 
mission  requirements  by  precluding  the 
award  of  fixed-price  contracts  in 
circumstances  where  full  funding  is  not 
available.  Therefore,  it  is  essential  that 
guidance  be  issued  as  expeditiously  as 
possible. 

List  of  Subjects  in  48  CFR  Parts  232  and 
252 

Government  procurement. 

Claudia  L.  Naugle, 

Deputy  Director,  Defense  Acquisition 
Fegulations  Council. 

Therefore,  48  CFR  parts  232  and  252 
are  amended  as  follows: 

r  The  authority  citation  for  48  CFR 
parts  233  and  252  is  revised  to  read  as 
follows: 

Authority:  41  U.S.C.  421  and  FAR  subpart 
1.3. 

PART  232— CONTRACT  FINANCING 

2.  A  new  subpart  232.7  is  added  to 
read  as  follows: 

Sut>part  232.7 — Contract  Funding 

232.702  Policy. 

232.703  Contract  funding  requiremonts. 
232.703-1    General. 

232.704  Limitation  ofcost  or  funds. 
232.704-70    Incrementally  funded  fixed- 
price  contracts. 

232.705  Contract  clauses. 
232.705-70-   Clause  for  limitation  of 

Covemment's  obligation. 

Subpart  232.7 — Contract  Funding 

232.702    Pdlqf. 

Fixed-price  contracts  shall  be  fully 
funded  except  as  permitted  by  232.703- 
1. 


232.703  Contract  funding  requirements. 

232.703-1    General. 

(1)  A  fixed-price  contract  may  be 
incrementally  funded  only  if— 

(i)  The  contract  is  funded  with 
research  and  development 
appropriations; 

(ii)  Congress  has  otherwise 
incrementally  appropriated  program 
funds:  or 

(iii)  The  head  of  the  contracting 
activity  approves  the  use  of  incremental 
funding  for  either  base  services 
contracts  or  hazardous/toxic  waste 
remediation  contracts. 

(2)  Incrementally  funded  fixed-price 
contracts  shall  be  fully  funded  as  soon 
as  practicable  after  full  funding  is 
available. 

232.704  Limitation  of  cost  or  funds. 

232.704-70    Incrementally  funded  fixed- 
price  contracts. 

(a)  Upon  receipt  of  the  contractor's 
notice^nder  paragraph  (c)  of  the  clause 
at  2521232-7007,  Limitation  of 
Goverpment's  Obligation,  the 
contracting  officer  shall  promptly 
provide  written  notice  to  the  contractor 
that  the  Government  is — 

(1)  Allotting  additional  funds  for 
continued  performance  and  increasing 
the  Government's  limitation  of 
obligation  in  a  specified  amomnt; 

(2)  Terminating  the  contract;  or 

(3)  Considering  whether  to  allot 
additional  funds;  and 

(i)  The  contractor  is  entitled  by  the 
contract  terms  to  stop  work  when  the 
Government's  limitation  of  obligation  is 
reached; and 

(ii)  Any  costs  expended  beyond  the 
Government's  limitation  of  obligation 
are  at  the  contractor's  risk. 

(b)  Upon  learning  that  the  conlract 
will  receive  no  further  funds,  the 
contracting  officer  shall  promptly  give 
the  contractor  written  notice  of  the 
Government's  decision  and  terminate 
for  the  convenience  of  the  Government. 

(c)  The  contracting  officer  shall 
ensure  that,  in  accordance  with 
paragraph  (b)  of  the  clause  at  252.232- 
7007.  Limitation  of  Government's 
Obligation,  sufficient  funds  are  allotted 
to  the  contract  to  cover  the  total  amount 
payable  to  the  contractor  in  the  event  of 
termination  for  the  convenience  of  the 
Government. 

232.705  Contract  clauses. 

232.705-70    Clause  for  limitation  of 
Government's  ol>ligation. 

Use  the  clause  at  252.232-7007, 
Limitation  of  Government's  Obligation, 
in  solicitations  and  resultant 
incrementally  funded  fixed-price 


^ 
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contracts.  The  contracting  officer  may 
revise  the  contractor'-s  notification 
period,  in  paragraph  (c)  of  the  clause, 
from  "ninety"  to  "thirty"  or  "sixty" 
days,  as  appropriate. 

PART  252— SOLICITATION 
PROVISIONS  AND  CONTRACT 
CLAUSES 

3.  Section  252.232-7007  is  added  to 
read  as  follows: 

252.232-7007    Limitation  of  Government's 
obligation. 

As  prescribed  in  232.705-70,  use  the 
following  clause: 

Limitation  of  Government's  obligation  (Aug. 
1993) 

(a)  Contract  line  item(s] *  through 

•  are  incrementally  funded.  For  these 

item(s),  the  sum  of  $„ *  of  the  total  price 

is  presently  available  for  pwyment  and 
allotted  to  this  contract.  An  allotment 
schedule  is  set  forth  in  paragraph  (i)  of  this 
clause.  J 

(b)  For  item(s)  identi^ed  in  paragraph  (a) 
of  this  clause,  the  Contfactor  agrees  to 
perform  up  to  the  point  at  which  the  total 
amount  payable  by  theliovemment, 
including  reimbursement  in  the  event  of 
teraiination  of  those  items)  for  the 
Government's  convenienc^approximates  the 
total  amount  currently  allothtd  to  the 
contract.  The  Contractor  will  W  he  obligated 
to  continue  work  on  those  itemis)  beyond 
that  point.  The  Government  will  not  be 
obligated  in  any  event  to  reimburse  the 
Contractor  in  excess  of  the  amount  allotted 
to  the  contract  for  those  item(s)  regardless  of 
anything  to  the  contrary  in  the  clause  entitled 
"Termination  for  Convenience  of  the 
Government."  As  used  in  this  clause,  the 
total  amount  payable  by  the  Government  in 
the  event  of  termination  of  applicable 
contract  line  item(s)  for  convenience 
includes  costs,  profit,  and  estimated 
termination  settlement  costs  for  those 
items(s). 

(c)  No^ithstanding  the  dates  specified  in 
the  allotment  schedule  in  paragraph  (i)  of 
this  clause,  the  Contractor  will  notify  the 
Contracting  Officer  in  writing  at  least  ninety 
days  prior  to  the  date  when,  in  the 
Contractor's  best  judgment,  the  work  will 
reach  the  point  at  which  the  total  amount 
payable  by  the  Govenmient,  including  any 
cost  for  termination  for  convenience,  will 
approximate  85  percent  of  the  total  amount 
then  allotted  to  the  contract  for  p>erformance 
of  the  applicable  item(s).  The  notification 
will  state  (1)  the  estimated  date  when  that 
point  will  be  reached  and  (2)  an  estimate  of 
additional  funding,  if  any,  needed  to 
continue  performance  of  applicable  line 
items  up  to  the  next  scheduled  date  for 
allotment  of  funds  identified  in  paragraph  (i) 
of  this  clause,  or  to  a  mutually  agreed  upon 
substitute  date.  The  notification  will  also 
advise  the  Contracting  Officer  of  the 
estimated  amount  of  additional  funds  that 
will  be  required  for  the  timely  performance 
of  the  item(s)  funded  pursuant  to  this  clause, 
for  a  subsequent  period  as  may  be  specified 
in  the  allotment  schedule  in  paragraph  (i)  of 


this  clause,  or  others  ise  agreed  to  by  the 
parties.  If  after  such  notification  additional 
funds  are  not  allotted  by  the  date  identified 
in  the  Contractor's  notification,  or  by  an 
agreed  substitute  date,  the  Contracting 
Officer  will  terminate  any  item(s)  for  which 
additional  funds  have  not  been  allotted, 
pursuant  to  the  clause  of  this  contract 
entitled  "Termination  for  Convenience  of  the 
Government." 

(d)  When  additional  funds  are  allotted  for 
continued  performance  of  the  contract  line 
item(s)  identified  in  paragraph  (a)  of  this 
clause,  the  parties  will  agree  as  to  the  period 
of  contidct  performance  which  will  be 
covered  by  the  funds.  The  provisions  of 
paragraph  (b)  through  (d)  of  this  clause  will 
apply  in  like  manner  to  the  additional 
allotted  funds  and  agreed  substitute  date,  and 
the  contract  will  be  modified  accordingly. 

(e)  If,  solely  by  reason  of  failure  of  the 
Government  to  allot  additional  funds,  by  the 
dates  indicated  below,  in  amounts  sufficient 
for  timely  performance  of  the  contract  line 
item(s)  identified  hj  paragraph  (a)  of  this 
clause,  the  Contractor  incurs  additidnal  costs 
or  is  delayed  in  the  jjcrformance  of  the  work 
under  this  contract  and  if  additional  funds 
are  allotted,  an  equitable  adjustment  will  be 
made  in  the  price  or  prices  (including 
appropriate  target,  billing,  and  ceiling  prices 
where  applicable)  of  the  item(s),  or  in  the 
time  of  delivery,  or  both.  Failure  to  agree  tp 
any  such  equitable  adjustment  hereunder 
will  be  a  dispute  concerning  a  question  of 
fact  within  the  meaning  of  the  clause  entitled 
"Disputes." 

(f)  The  Government  may  at  any  time  prior 
to  termination  allot  additional  funds  for  the 
performance  of  the  contract  line  item(s) 
identified  in  paragraph  (a)  of  this  clause. 

(g)  The  termination  provisions  of  this 
clause  do  not  limit  the  rights  of  the 
Government  under  the  clause  entitled 
"Default."  The  provisions  of  this  clause  are 
limited  to  the  work  and  allotment  of  funds 
for  the  contract  line  item(s)  set  forth  in 
paragraph  (a)  of  this  clause.  This  clause  no 
longer  applies  once  the  contract  is  fully 
funded  except  with  regard  to  the  rights  or 
obligations  of  the  parties  concerning 
equitable  adjustments  negotiated  under 
paragraphs  (d)  or  (e)  of  this  clause. 

(h)  Nothing  in  this  clause  affects  the  right 
of  the  Government  to  terminate  this  contract 
pursuant  to  the  clause  of  this  contract 
entitled  "Termination  for  Convenience  of  the 
Government." 

(i)  The  parties  contemplate  that  the 
Government  will  allot  funds  to  this  contract 
in  accordance  with  the  following  schedule: 

On  execution  of  contract $ 

(month)  (day),  199x $ 

(month)  (day),  199y $ 

(month)  (day),  199z $ 

(End  of  clause) 

Alternate  I  (Aug.  1993).  If  only  one 
line  item  will  be  incrementally  funded., 
.  substitute  the  following  paragraph  (a) 
for  paragraph  (a)'of  the  basic  clause. 

(a)  Contract  line  item is 

incrementally  funded.  The  sum  of  $ ,_* 

is  presently  available  for  payment  and 
allotted  to  this  contract.  An  allotmeht 


schedule  is  contained  in  paragraph  (i)  of  this 
clause. 
•To  be  inserted  after  negotiation. 

(PR  Doc.  93-21266  Filed  8-31-93;  8;45  am] 

BIUMG  CODE  M10-01-M 

/ 

DEPARTMENT  OF  COMMERCE ; 

National  Oceanic  and  Atmospheric 
Administration 

50  CFR  Part  661 

[Docket  No.  930402-3134;  I.D.  082493A] 

Ocean  Salmon  Fisheries  off  the  Coasts 
of  Washington,  Oregon,  anc^alifornia 

AGENCY:  NationarMarine  Fisheries 
Service  (NMFS),  National  Oceanic  and 
Atmospheric  Administration  (NOAA). 
Commerce. 
action:  Closure. 

SUMMARY:  NMFS  announces  that  the 
recreational  salmon  fishery  in  the 
exclusive  economic  zone  (EEZ)  from  the 
U.S.-Canada  border  to  Cape  Alava, 
Washington,  was  closed  at  midnight, 
August  22. 1993,  to  ensure  that  the  coho 
salmon  quota  for  this  subarea  is  not 
exceeded.  The  Director.  Northwest 
Region,  NMFS  (Regi«ngh©ifeetor),  has 
determined  that  the  recreational  fishery 
quota  of  19,700  coho  salmon  for  the 
subarea  has  been  reached.  This  action  is 
necessary  to  conform  to  the  preseason 
announcement  of  the  1993  management 
measures  and  is  intended  to  ensure 
conservation  of  coho  salmon. 
DATES:  Effective  at  2400  hours  local 
time,  August  22,  1993.  Comments  will 
be  accepted  through  September  15, 
1993. 

ADDRESSES:  Comments  may  be  mailed  to 
Holland  A.  Schmitten,  Director, 
Northwest  Region.  National  Marine 
Fisheries  Service.  NOAA,  7600  Sand 
Point  Way  N.E.,  BIN  Cl5700-Bldg.  1. 
Seattle.  WA  98115-0070.  Information 
relevant  to  this  notice  has  been 
compiled  in  aggregate  form  and  is 
available  for  public  review  during 
business  hours  at  the  office  of  the  NMFS 
Northwest  Regional  Director. 
FOR  FURTHER  INFORMATION  CONTACT: 
William  L.  Robinson  at  (206)  526-6140. 
SUPPLEMENTARY  INFORMATION: 
Regulations  governing  the  ocean  salmon 
fisheries  at  50  CFR  661.21(a)(1)  state 
that  "When  a  quota  for  the  commercial 
or  the  recreational  fishery,  or  both,  for 
any  salmon  species  in  any  portion  of  the 
fishe^  management  area  is  projected  by 
the  Regional  Director  to  be  reached  on 
or  by  a  certain  date,  the  Secretary  will, 
by  notice  issued  under  §  661.23,  close 
the  commercial  or  recreational  fishery. 
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or  both,  for  all  salmon  species  in  the 
portion  of  the  fishery  management  area 
to  which  the  quota  applies  as  of  the  date 
the  quota  is  projected  to  be  reached." 

In  its  amended  emergency  interim 
rule  (58  FR  31664.  June  4.  1993).  NMFS 
announced  that  the  1993  recreational 
fishery  for  all  salmon  species  in  the 
subarea  from  the  U.S. -Canada  border  to 
Cape  Alava,  Washington,  would  open 
July  12  and  continue  through  the 
earliest  of  September  30  or  the 
attainment  of  either  a  subarea  quota  of 
19,700  coho  salmon  or  an  overall  quota 
of  25.000  Chinook  salmon  north  of  Cape 
Falcon.  Oregon. 

Based  on  the  best  available 
information  on  August  19,  1993,  the 
recreational  fishery  catch  in  the  subarea 
from  the  U.S.-Canada  border  to  Cape 
Alava  was  projected  to  reach  the  19,700 
coho  salmon  quota  by  midnight,  August 
22,  1993.  Therefore,  the  recreational 
fishery  in  this  subarea  was  closed  to 
recreational  fishing  for  all  salmon 
species  effective  2400  hours  local  time, 
August  22,  1993. 

The  Regional  Director  consulted  with 
representatives  of  the  Pacific  Fishery 
Management  Council  and  the 
Washington  Department  of  Fisheries 
regarding  this  closure.  The  State  of 
Washington  will  manage  the 
recreational  fishery  in  state  waters 
adjacent  to  this^a  of  the  EEZ  in 
accordance  with  this  Federal  action. 
The  recreational  salmon  fishefy  in 
Washington  State  Statistical  Area  4B 
continues  as  regularly  scheduled  under 
State  regulations.  In  accordance  with 
the  inseason  notice  procedures  of  50 
CFR  661.23,  actual  notice  to  fishermen 
of  this  action  was  given  prior  to  2400 
hours  local  time,  August  22,  1993,  by 
telephone  hotline  number  (206)  526- 
6667  or  (800)  662-9825  and  by  U.S. 
Coast  Guard  Notice  to  Mariners 
broadcasts  on  Channel  16  VHF-FM  and 
2182  Khz.  Because  of  the  need  for 
immediate  action,  the  Secretary  of 
Commerce  has  determined  that  good 
cause  exists  for  this  notice  to  be  issued 
without  affording  a  prior  opportunity 
for  public  comment.  This  notice  does 
not  apply  to  treaty  Indian  fisheries  or  to 
other  fisheries  that  may  be  operating  in 
other  areas. 

Classification 

This  action  is  authorized  by  50  CFR 
661.21  and  661.23  and  is  in  compliance 
with  Executive  Order  12291. 

List  of  Subjects  in  50  CFR  Part  661 

* 

Fisheries,  Fishing,  Indians,  Reporting 
and  recordkeeping  requirements^ 

Andunity;  16  US.C.  1801  eti 


Dated:  August  27, 1993. 
Richard  H.  Schaefer, 

Director  of  Office  of  Fisheries,  Conservation 
and  Management.  National  Marine  Fisheries 
Service. 

|FR  Doc.  93-21309  Filod  8-31-93;  8:45  ami 
BILUNG  COOe  3610-Z2-M 

50  CFR  Part  6^ 

[Dockat  No.  921253-2353;  10. 0625938) 

Pacific  Coast  Groundfish  Fistiery 

agency:  National  Marine  Fisheries 

Service  (NMFS).  National  Oceanioand 

Atmospheric  Administration.  (NOAA). 

Commerce. 

ACTION:  Fishing  restrictions;  request  for 

comments. 

SUMMARY:  NMFS  .announces  the  end  of 
the  large-scale  Pacific  whiting  (whiting) 
fishery  off  Washington.  Oregon,  and 
California,  and  the  reimposition  of  the 
10.000-pound  trip  limit  coastwide.  This 
action  is  authorized  under  Amendment 
4  to  the  Pacific  Coast  Groundfish 
Fishery  Management  Plan  (FMP).  It  is 
intended  to  keep  landings  close  to  the 
harvest  guideline  while  allowing  small 
quantities  of  whiting  to  be  landed  by 
fresh  fish  and  bait  fisheries,  and  from 
bycatch  in  non-whiting  fisheries. 
EFFECTIVE  DATES:  Effective  from  0001 
hours  (local  lime)  September  4, 1993,      • 
until  modified,  superseded,  or 
rescinded.  Comments  will  be  accepted 
through  September  16,  1993. 
ADDRESSES:  Submit  comments  to 
Rolland  A.  Schmitten,  Director, 
Northwest  Region,  National  Marine 
Fisheries  Service,  7600  Sand  Point  Way 
NE,  BIN-C15700,  Seattle,  Washington 
98115-0070;  or  Dr.  Gary  Matlock. 
Acting  Director.  Southwest  Region. 
National  Marine  Fisheries  Service.  501 
West  Ocean  Blvd.;  suite  4200.  Long 
Beach,  California  90802-4213. 
FOR  FURTHER  INFORMATION  CONTACT: 
William  L.  Robinson  at  206-526-6140; 
or  Rodney  Mclnnis  at  310-980-4040. 
SUPPLEMENTARY  INFORMATION: 
Amendment  4  to  the  FMP  (56  FR  736, 
January  8, 1991)  authorizes  the 
designation  of  certain  management 
measures  as  "routine."  Implementation 
and  further  adjustment  of  those 
measures  may  occur  after  consideration 
at  a  Pacific  Fishery  Management 
Council  (Council)  meeting.  Trip  landing 
and  frequency  limits  for  whiting  caught 
outside  the  regular  season  were 
designated  routine  at  50  CFR 
663.23(c)(l)(i)a)  (58  FR  11984.  March  2. 
1993).  A  trip  limit  is  defined  at  50  CFR 
663.2  as  the  total  allowable  amount  of 
a  groundfish  species  or  species  complex 


by  weight,  or  by  percentage  of  weight  of 
fish  on  board,  that  may  be  taken  and 
retained,  possessed,  or  landed  fi-om  a 
single  fishing  trip.  The  regular  whiting 
season  is  the  period  during  which  the    . 
large-scale  target  fishery  is  conducted, 
and  generally  occurs  between  March/ 
April  and  October/November. 

At  the  September  1992  Council 
meeting,  the  Council  recommended 
implementatiori  of  a  10.000-pound  trip 
limit  for  whiting  before  and  after  the 
regular  season  in  1993.  The  10,000- 
pound  trip  limit  at  the  end  of  the  regular 
season  is  necessary  to  keep  landings 
close  to  the  whiting  harvest  guideline 
while  providing  for  small  landings 
outside  the  regular  season  by  the  fresh 
fish  and  bait  fisheries  and  from  the 
bycatch  of  whiting  in  other  fisheries. 

The  pre-season  10,000-pound  trip 
limit  became  effective  on  February  25, 
1993,  cmjcucrent  with  the  routine 
designafiofi^^^  regular  season  <;tarted 
on  April  15/TW3.  The  whiting  fishery 
was  then  closed  to  further  at-sea 
processing  on  May  5, 1993,  when  its 
100,000  metric-ton  (mt)  limit  was 
projected  to  be  reached  (58  FR  27480). 
Shoreside  processing  continued  to 
operate  through  the  summer  months. 
The  best  available  data  on  August  20, 
1993,  indicate  that'^approximately 
131,500  mt  of  whiting  had  been 
harvested  through  August  10, 1993, 
with  shoreside  landings  averaging  430 
mt  per  day.  At  that  rate,  the  142,000-mt 
harvest  guideline  for  whiting  is 
projected  to  be  reached  on  September  3, 
1993.  Therefore,  NMFS  is  reimposing 
the  10,000-pound  trip  limit  for  whiting 
coastwide  on  September  4,  1993. 

Note:  The  pre-season  and  post-season  trip 
limits  for  whiting  are  not  the  same  as  the  trip 
limits  for  whiting  at  50  CFR  663.23(b)(3)(iii) 
which  is  intended  to  minimize  bycatch  of 
Pacific  salmon  under  Amendment  7  to  the 
FMP  (58  FR  21261,  April  20, 1993).  The 
bycatch  trip  limit  to  protect  salmon,  which 
also  is  lO.OOO-pounds  in  1993.  only  applies 
shoreward  of  the  100-fathom  contour  in  the 
Eureka  subarea  (from  43°0O'0O"  N.  latitude  to 
43°30'00''  N.  latitude)  and  remains  in  effect 
year-round. 

Secretarial  Action 

For  the  reasons  given  above,  the 
Secretary  of  Commerce  (Secretary) 
concurs  with  the  Council's 
recommendation  and  an;iounces  the 
following  action: 

(1)  Effective  0001  hours  (local  time) 
September  4, 1993,  the  trip  limit  for 
Pacific  whiting  is  10,000  pounds  per 
vessel  coastwide. 

.  (2)  All  Pacific  whiting  caught  and 
possessed  28f?and  200  nautical  miles 
offshore,  ot  landed  in  Washington, 
Oregon,  or  California  are  presumed  to 
have  been  taken  and  retained  &om  the 


^ 
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fishery  management  area  (three-200 
nautical  miles  offshore  Washington. 
Oregon,  and  California)  unless 
otherwise  demonstrated  by  the  person 
in  possession  of  those  fish. 


Qassification 

The  determination  to  reimpose  the 
10.000-pound  trip  limit  coastwide  for 
the  whiting  fishery  is  based  on  the  most 
recent  data  available.  The  aggregate  data 
upon  which  the  determination  is  based 
are  available  for  public  inspection  at  the 
Office  of  the  Director,  Northwest  Region 
(see  ADDRESSES)  during  business  hours 
until  September  15, 1993. 

This  action  is  taken  under  the 
authority  of  50  CFR  663.23(b)(3)  and 
(c)(1),  and  section  III.B.2.  of  the 
appendix  to  50  CFR  part  663. 

This  action  is  in  compliance  with 
Executive  Order  12291. 

List  of  Subjects  in  50  CFR  Part  663 

Administrative  practice  and 
procedure.  Fisheries,  Fishing,  and 
Recordkeeping  and  reporting 
requirements. 

Authority:  16  U.S.C.  1801  et  seq. 
Dated:  August  26. 1993. 
David  S.  Crestin, 

Acting  Director.  Office  of  Fisheries 
Conservation  and  Management.  National 
Marine  Fisheries  Service. 
(PR  Doc.  93-21264  Filed  8-31-93;  8:45  ami 

B4LUNG  COOC  3S10-22-M 


50  CFR  Part  672 

[Docket  No.  921^07-3068;  I.D.  082693A] 

Groundfish  of  the  Gulf  of  Alaska 

AGENCY:  National  Marine  Fisheries 
Service  (NMFS).  National  Oceanic  and 
Atmospheric  Administration  (NOAA), 
Commerce. 
ACTION:  Closure. 

SUMMARY:  NMFS  is  prohibiting  directed 
fishing  for  groundfish,  other  than 
demersal  shelf  rockfish  (DSR),  by 
operators  of  vessels  using  hook-and-line 
gear  in  the  Gulf  of  Alaska  (GOA).  This 
action  is  necessary  because  the  total 
1993  prohibited  species  catch  (PSC) 
allowance  of  Pacific  halibut  to  hook- 
and-line  gear  for  fisheries  other  than 
DSR  in  the  GOA  has  been  caught. 
EFFECTIVE  DATE:  12  noon,  Alaska  local 
time  (A.l.t),  August  31, 1993,  through 
12  midnight,  A.l.t,  December  31, 1993. 
FOR  FURTHER  INFORMATION  CONTACT: 
Andrew  N.  Smoker,  Resource 
Management  Specialist,  Fisheries 
Management  Division,  Alaska  Region, 
NMFS,  907-586-7228. 
SUPPLEMENTARY  INFORMATION:  The 
groundfish  fishery  in  the  GOA  exclusive 
economic  zone  is  managed  by  the 
Secretary  of  Commerce  according  to  the 
Fishery  Management  Plan  for 
Groundfish  of  the  GOA  (FMP)  prepared 
by  the  North  Pacific  Fishery 
Management  Council  under  authority  of 
the  Magnuson  Fishery  Conservation  and 
Management  Act.  Fishing  by  U.S. 
vessels  is  governed  by  regulations 


implementing  the  FMP  at  50  CFR  parts 
620  and  672. 

The  1993  final  specifications  for  the 
GOA  (58  FR  16787.  March  31.  1993) 
established  the  1993  Pacific  halibut  PSC 
allowance  for  hook-and-line  gear  fo 
groundfish  fisheries,  other  than  DSR,  at 
740  metric  tons. 

The  Director  of  the  Alaska  Region, 
NMFS,  has  determined,  ii  accordance 
with  §  672.20(f)(l)(ii).  tljat  operators  of 
vessels  engaged  in  dir^fe^d  fishing  for 
groundfish,  other  than  E^R,  with  hook- 
and-line  gear  in  the  GOA  have  caught 
the  1993  allowance  of  prohibited 
species  catch  of  Pacific  halibut. 
Therefore.  NMFS  is  prohibiting  directed 
fishing  for  groundfish.  other  than  DSR. 
by  operators  of  vessels  using  hook-and- 
line  gear  in  the  GOA  from  12  noon. 
A.l.t.,  August  31.  1993,  through  12 
noon,  A.l.t.,  December  31,  1993. 

Directed  fishing  standards  for 
applicable  gear  types  may  be  found  in 
the  regulations  at  §672. 20(g). 

Classification 

This  action  is  taken  under  §  672.20 
and  complies  with  E.O.  12^0t: 

List  of  Subjects  in  50  CFR  Part  672 

Fisheries.  Reporting  and 
recordkeeping  requirements. 

Authority:  16  U.S.C  1801  et  seq. 
Dated:  August  26. 1993. 
David  S.  Crestin. 

Acting  Director,  Office  of  Fisheries 
Conservation  and  Management,  National 
Marine  Fisheries  Service. 
(PR  Doc.  93-21265  Piled  8-31-93;  8:45  am! 
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This  seclJon  o«  the  FEDERAL  REGISTER 
contains  notices  to  the  oublic  of  the  proposed 
issuance  o<  rules  and  regulations.  The 
purpose  o*  these  noticesis  to  give  interested 
persor\s  an  opportunity  to  parbopate  in  the 
rule  making  priof  to  the  adoption  of  the  final 
rules. 


OFFICE  OF  GOVERNMEhfT  ETHICS 

5  CFR  Pari  2634  I 

RIN  3209-AAOO 

Executive  Branch  Financial  Disclosure, 
Qualified  Trusts,  and  Certificates  of 
Divestiture 

AGENCY:  O^ice  of  Government  Ethics 

(OGE). 

ACTION:  Proposed  rule. 

summary:  The  Office  of  GovBrnment 
Ethics  proposes  to  amend  subpart  I  of  5 
CFR  part  2634,  an  interim  rule  on 
executive  branch  financial  disclosure 
which  was  published  on  April  7, 1992. 
The  proposed  amendment  exempts 
certain  assets  and  income  from 
disclosure  on  confidential  financial 
disclosure  reports.  Specifically,  it  would 
eliminate  the  interirajiile's  reguixement 
that  confidential  filers^lSctosethe 
existence  of  and  income  from  cash 
accounts  in  depository  institutions, 
money  market  mutual  funds  and 
accounts,  and  U.S.  Government 
obligations  and  securities. 
DATES:  Public  comments  on  this 
proposed  rule  are  welcome  and  must  be 
received  on  or  beforeyOctober  1, 1993. 
ADDRESSES:  Comments  on  this  proposed 
rule  should  be  sent  to  the  Office  of 
Government  Ethics,  suite  500, 1201  New 
York  Avenue,  NW.,  Washington,  DC 
20005-3917.  Attention:  G.  Sid  Smith. 
Any  comments  on  the  reporting 
requirements  in  this  proposed  rule 
should  also  be  filed  vith  the  Office  of 
Management  and  Budget  (OMB)  as 
indicated  in  the  preamble  below  in  the 
"Paperwork  Reduction  Act"  discussion. 
FOR  FURTHER  INFORMATION  CONTACT:  G. 
Sid  Smith,  Office  of  Government  Ethics, 
telephone  (202)  5^3-5757.  FAX  (202) 
523-6325.  "^ 

SUPPLEMENTARY  INFORMATION:  This 
proposed  rule  amends  an  interim  rule 
which  revised  both  the  public  and 
confidential  financial  disclosure 
systems  for  executive  branch 
employees,  pursuant  to  title  I  of  the 
Ethics  in  Government  Act  of  1978  (Pub. 


L.  95-521.  as  amended  by  the  Ethics 
Reform  Act  of  1989.  Pub.  L.  101-194). 
and  pursuant  to  Executive  Order  12674 
of  April  12, 1989  (as  modified).  That 
interim  rule  was  published  on  April  7. 
1992 (57  FR  11800-11830)  and 
corrected  on  May  22  and  December  31. 
1992  at  57  FR  21854-21855  and  57  FR 
62605,  respectively. 

Executive  branch  employees  who 
serve  in  positions  which  require  them  to 
file  confidential  financial  disclosure 
reports  under  the  interim  rule  must 
disclose  the  existence  of  and  income 
from  cash  accounts  (including  both 
demand  and  time  deposits)  in 
depository  institutions,  such  as  banks, 
savings  and  loan  associations,  credit 
unions,  and  similar  depository  financial 
institutions;  money  market  mutual 
funds  and  accounts;  U.S.  Government 
obligations,  including  Treasury  bonds, 
bills,  notes,  and  savings  bonds;  and 
Government  securities  issued  by  U.S. 
Government  agencies.  However,  for 
most  confidential  filers,  the  disclosure 
of  this  information  has  not  been 
considered  by  agencies  to  be  critical  in 
assessing  the  possibility  of  conflicts  of 
interest.  Furthermore,  some  concerns 
have  been  expressed  about  privacy,  and 
disclosure  of  such  information  creates 
extra  work  for  both  filers  and  agency 
reviewing  officials  and  could  detract 
from  the  effectiveness  and  limited 
purpose  of  the  confidential  disclosure 
program.  These  concerns  have  been 
communicated  to  OGE  by  numerous 
confidential  filers,  as  well  as  by  several 
agency  reviewing  officials. 

Accordingly,  this  proposed 
amendment  to  §  2634.907  of  subpart  I  of 
5  CFR  would  exempt  all  confidential 
filers  from  the  requirement  to  disclose 
these  specific  assets  and  the  income 
therefrom.  If  an  agency  finds  such 
disclosures  to  be  necessary  because  of 
its  mission  or  other  special 
circumstances,  it  may  seek  approval 
from  OGE,  pursuant  to  §  2634.901(b)  of 
subpart  I  of  5  CFR,  for  a  supplemental 
reporting  requirement  to  include 
disclosure  of  any  or  all  of  these 
elements. 

Executive  Order  12291 

As  Director  of  the  Office  of 
Government  Ethics,  I  have  determined 
that  this  amendment  does  not  constitute 
a  major  rule  as  defined  under  section 
1(b)  of  Executive  Order  12291. 


Regulatory  Flexibility  Act 

As  Director  of  the  Office  of 
Government  Ethics,  I  certify  under  the 
Regulatory  Flexibility  Act  (5  U.S.C. 
chapter  6)  that  this  amendment  to  the 
interim  rule  will  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities  because  it  will 
affect  only  Federal  executive  branch 
agencies  and  employees. 

Paperwork  Reduction  Act 

The  proposed  amendment  would 
affect  (lessen)  part  of  the  information 
collection  requirement  as  set  forth  in  5 
CFR  2634.907  (a)(1)  and  (a)(2). 
concerning  reporting  of  certain  specified 
interests  in  property  and  income,  as  to 
filers  of  the  Executive  Branch  Personnel 
Confidential  Financial  Disclosure 
Report  (SF  450,  OMB  number  3209- 
0006).  Thus,  it  is  subject  to  the  approval 
of  the  Office  of  Management  and  Budget 
under  the  Paperwork  Reduction  Act  (5 
U.S.C.  chapter  35).  Any  comments  on 
the  reporting  requirements  should 
therefore  be  directed  to  the  Office  of 
Management  and  Budget,  room  3002, 
New  Executive  Office  Building. 
Washington.  DC  20503.  Attention:  Mr. 
Lackey  (with  a  CQpy  to  OGE.  see  the 
ADDRESSES  block  above). 

List  of  Subjects  in  5  CFR  Part  2G34 

Administrative  practice  and 
procedure,  Certificates  of  divestiture, 
Conflict  of  interests.  Financial 
disclosure.  Government  employees, 
Penalties,  Privacy,  Reporting  and 
recordkeeping  requirements.  Trusts  and 
trustees. 

Approved:  June  8, 1993. 
Stephen  D.  Potts, 

Director,  Office  of  Government  Ethics. 

Accordingly,  for  the  reasons  set  forth 
in  the  preamble,  the  Office  of  (^ 

Government  Ethics  proposes  to  amend 
part  2634  of  subchapter  B  of  chapter 
XVI  of  title  5  of  the  Code  of  Federal 
Regulations  as  follows: 

PART  2634— {AMENDED] 

1.  The  authority  citation  for  part  2634 
continues  to  read  as  follows: 

Authority:  5  U.S.Q  App.  (Ethics  in 
Government  Act  of  :978);  26  U.S.C.  1043; 
E.G.  12674,  54  FR  15159.  3  CFR.  1989  Comp.. 
p.  215.  as  modified  by  E.O.  12731.  55  FR 
42547.  3  CFR.  1990  Comp..  p.  306. 
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Subpart  I — Confidential  Financial 
Disclosure  Reports 

2.  Section  2634.907  is  amended  by 
revising  paragraphs  (a)(1)  and  (a)(2)  to 
read  as  follows: 

$  2634.907    Report  contents. 

(a)  *   *   • 

(1)  Interests  in  property.  All  the 
interests  in  property  specified  by 
§2634.301.  except: 

(i)  Accounts  (including  both  demand 
and  time  deposits)  in  depository 
institutions,  including  banks,  savings 
and  loan  associations,  credit  unions, 
and  similar  depository  financial 
institutions; 

(ii)  Money  market  mutual  funds  and 
accounts; 

(iii)  U.S.  Government  obligations, 
including  Treasury  bonds,  bills,  notes, 
and  savings  bonds;  and 

(iv)  Government  securities  issued  by 
U.S.  Government  agencies; 

(2)  Income.  All  the  income  items 
specified  by  §  2634.302,  except  fi-om: 

(i)  Accounts  in  depository 
institutions,  including  banks,  savings 
and  loan  associations,  credit  unions. 
and  similar  depository  financial 
institutions; 

(ii)  Money  market  mutual  funds  and 
accounts; 

(iii)  U.S.  Government  obligations, 
including  Treasury  bonds,  bills,  notes, 
and  savings  bonds;  and 

(iv)  Government  securities  issued  by 
U.S.  Government  agencies; 

[FR  Doc.  93-21298  Filed  8-31-93;  8;45  am) 
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DEPARTMENT  OF  AGRICULTURE 

Rural  Electrification  Administration 

7  CFR  Part  1755 
RIN  0572-AA57 

Specification  for  Filled  Fiber  Optic 
Cables 

agency:  Rural  Electrification 
Administration,  USDA. 
ACTION:  Proposed  rule. 

SUMMARY:  The  Rural  Electrification 
Administration  (REA)  proposes  to 
amend  its  regulations  on 
Telecommunications  Standards  and 
Specifications  for  Materials.  Equipment 
and  Construction  by  rescinding  REA 
Bulletin  345-90,  REA  Specification  for 
Totally  Filled  Fiber  Optic  Cable,  PE-9G. 
and  codifying  the  revised  specification. 
The  revised  specification:  Allows  the 
use  of  dispersion-shifted  single  mode 


fibers:  allows  use  of  62.5/125 
micrometer  muMmode  fibers;  includes 
a  section  on  sen-supporting  aeriaUfiber 
optic  cable;  and  establishes  end  product 
requirements  associated  with  the-v 
options  stated  above.  This  revis^ 
specification  updates  the  end  profluct 
performance  requirements  of  fil]f»  fiber 
optic  cables  brought  about  through 
technological  advancements  made 
during  the  last  seven  years. 
DATES:  Comments  must  be  received  by 
REA  or  postmarked  no  later  than 
October  1,  1993.     > 
ADDRESSES:  Comments  should  be 
mailed  to  Director.jTelecommunications 
Standards  Division.  Rural  Electrification 
Administration,  room  2835,  South 
Building,  U.S.  Department  of 
Agriculture,  Washington,  DC  20250- 
1500.  REA  requests  an  original  and 
three  copies  of  all  domments  (7  CFR  part 
1700).  Comments  received  may  be 
available  for  publiq  inspection  between 
8:00  a.m.  and  4:00  p.m.  (7  CFR  1.27(b)). 
FOR  FURTHER  INFORMATION  CONTACT: 
Gamett  G.  Adams,  Chief,  Out.side  Plant 
Branch,  Telecommunications  Standards 
Division,  Rural  Eleptrification  ^ 
Administration,  room  2844,  Soutnv 
Building,  U.S.  Department  of  \ 

Agriculture,  Washington,  DC  20250- 
1500,  telephone  number  (202)  720- 
0667. 
SUPPLEMENTARY  INFORMATION: 

Executive  Order  1^291 

This  proposed  rule  has  been  issued  in 
conformance  with  Executive  Order 
12291  and  Departmental  Regulation 
1512-1.  This  action  has  been  clas.sified 
as  "nonmajor"  because  it  does  not  meet 
the  criteria  for  a  m^jor  regulation  as 
established  by  the  Order. 

Executive  Order  1^778 

This  proposed  nile  has  been  reviewed 
under  Executive  Order  12778.  Civil 
Justice  Reform.  If  adopted,  this 
proposed  rule  will  not: 

(1)  Preempt  any  State  or  local  laws, 
regulations,  or  policies; 

(2)  Have  any  retrciactive  effect;  and 

(3)  Require  administrative 
proceedings  before  oarties  may  file  suit 
challenging  the  provisions  of  this  rule. 

itegulatory  Flexibility  Act  Certification 

The  Administrator  of  REA  has 
determined  that  this  proposed  rule  will 
not  have  a  significant  impact  on  a 
substantial  number  of  small  entities,  as 
defined  by  the  Regulatory  FlexibiUty 
Act  (5  U.S.C.  et  seq.  \  This  proposed 
rule  involves  standards  and 
specifications,  whici  may  increase  the 
direct  short-terra  cost  j  to  the  REA 
borrower.  However,  t  le  long-term  direct 
economic  costs  are  repuced  through 


greater  durability  and  lower 
maintenance  cost  over  time. 

Information  Collection  and 
Recordkeeping  Requirements 

In  compUance  with  the  Office  of 
Management  and  Budget  (QKIB) 
regulations  (5  CFR  part  1320)  which 
implements  the  Pajjerwork  Reduction 
Act  of  1980  (Pub.  L.  96-511)  and  section 
3504  of  that  Act.  information  collection 
and  recordkeeping  requirements 
contained  in  this  proposed  rule  have 
been  approved  by  0MB  under  control 
number  0572-0077  which  expires  on 
Ianuar>'  31,  1994.  Comments  concerning 
these  requirements  should  be  directed 
to  the  Office  of  Information  and 
Regulatory  Affairs  of  OMB.  Attention: 
Desk  Officer  for  USDA.  room  3201.  New 
Executive  Office  Building  (NEOB). 
Washington,  DC  20503. 

National  Environmental  Policy  Act 
Certification 

The  Administrator  of  REA  has 
determined  that  this  proposed  rule  will 
not  significantly  affect  the  quality  of  the 
human  environment  as  defined  by  the 
National  Environmental  Policy  Act  of 
1969  (42  U.S.C.  4321  et  snq.]  Therefore, 
this  action  does  not  require  an 
environmental  impact  statement  or 
assessment. 

Catalog  of  Federal  Domestic  Assistance 

The  program  described  by  this 
propo^d  rule  is  listed  in  the  Catalog  of 
Federal  Domestic  Assistance  prog.'ams 
under  No.  10.851,  Rural  Telephone 
Loans  and  Loan  Guarantees,  and  No. 
10.852,  Rural  Telephone  Bank  Loans. 
This  catalog  is  available  on  a 
subscription  basis  from  the 
Superintendent  of  Documents,  Unite! 
States  Government  Printing  Office, 
Washington,  DC  20402. 

Executive  Order  12372 

This  proposed  rule  is  excluded  from 
the  scope  of  Executive  Order  12372, 
Intergovernmental  Consultation,  which 
may  require  consultation  with  State  and 
local  officials.  A  Notice  of  Final  rule 
titled  Department  Programs  and 
Activities  Excluded  from  Executive 
Order  12372  (50  FR  47034)  exempts 
REA  and  RTB  loans  and  loan 
guarantees,  and  RTB  loans,  to 
governmental  and  nongovernmental 
entities  from  coverage  under  this  Order. 

Background 

REA  issues  publications  titled 
"Bulletin"  which  serve  to  guide 
borrowers  regarding  already  codified 
policy,  procedures,  and  requirements 
needed  to  manage  loans,  loan  guarantee 
programs,  and  the  security  instruments 


i 


! 
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which  provide  for  and  secure  R£A 
financing.  R£A  issues  standards  and 
specifications  for  the  construction  of 
telephone  facilities  financed  with  REA 
loan  funds.  R£.\  proposes  to  rescind 
Bulletin  345-90.  REA  Specification  for 
Totally  Filled  Fiber  Optic  Cable.  FE-90. 
and  to  codify  this  specification  at  7  CFR 
1755.900.  REA  Specification  for  Filled 
Fiber  Optic  Cables. 

Filled  fiber  optic  cable  is  used  in 
outside  plant  by  REA  telephone 
borrowers  as  a  physical  transport 
medium  for  voice  and  data.  The  current 
REA  Specification  PE-90  limits  the  type 
of  single  mode  fiber  to  dispersion- 
unshifted.  The  limitation  was 
established  because  REA  borrowers' 
lightwave  systems  operate  at  the  1310 
nanometer  wavelength  for  which  the 
dispersion-unshifted  fiber  is  optimally 
designed.  The  dispersion-unshifted 
single  mode  fiber  can  also  be  used  in 
lightwave  systems  operating  at  the  1550 
nanometer  wavelength  window  but  with 
a  degradation  in  signal  transmission.  To 
provide  REA  borrowers  with 'a  quality 
fiber  optic  cable  to  be  used  in  lightwave 
systems  operating  at  1550  nanometers 
without  signal  degradation,  the  revised 
specification  will  include  single  mode 
dispersion-shifted  fiber  as  an  option  to 
sir^le  mode  dispersion-unshifted  fiber. 

uie  current  REA  Specification  PE-90 
limits  multimode  fiber  to  50/125 
micrometers  because  at  the  time  the 
specification  was  written,  it  was  the 
only  diameter  multimode  fiber  in 
existence.  Since  that  time  the  fiber  optic 
industry  has  developed  several 
multimode  fiber  designs  of  which  the 
62.5/125  micrometer  design  has  become 
the  de  facto  standard.  Now  that  62  5/125 
micrometer  multimode  fiber  is  an 
accepted  industry  standard,  the  revised 
speiufication  will  include  the  62.5/125 
multimode  fiber  as  an  option  to  the  50/ 
125  multimode  fiber. 

The  current  REA  Specification  PE-90 
does  not  include  a  self-supporting  aerial 
fiber  optic  cable  because  when  the 
specification  was  written,  no  such  cable 
design  existed.  S^ce  issuance  of  the 
currtnt  specificatii^n.  fiber  optic  cable 
■  manufacturers  have\^eveIoped  such 
cable  designs.  These 
installed  in  operating  telephone  systems 
and  are  providing  satisfacKjry'ffeld 
performance.  The  installation  cost  of 
self-supporting  aerial  fiber  optic  cable  is 
Jess  than  the  installation  cost  of  lashed 
aerial  fiber  optic  cable.  To  provide  REA 
borrowers  witli  a  less  costly  aerial  fiber 
optic  cable  installation,  the  revised 
specification  will  include  a  section  on 
self-supporting  aerial  fiber  optic  cable. 

The  current  specification  includes 
only  end  product  requirements 
associated  with  fjj^led  fiber  optic  cable 


utilizing  only  dispersion-unshifted 
single  mode  fibers  and  50/t25y 
micrometers  multimode  fibers^d 
lashed  aerial  fiber  optic  cables  Since 
the  revised  specification  will  allow 
dispersion-shifted  single  mode  fibers. 
62.5/125  micrometers  multimode  fibers, 
and  self-supporting  aerial  fiber  optic 
cables,  end  product  requirements  have 
been  included  to  assure  quality 
products  for  these  applications. 

This  action  establishes  REA 
requirements  for  a  wider  range  of  filled 
fiber  optic  cables  without  affecting 
current  designs  or  manufacturing 
techniques.  This  widened  selection  of 
cables  will  afford  REA  telephone 
borrowers  the  opportunity  to  increase 
subscriber  services  in  an  economical 
and  efficient  manner  through  enhanced 
cable  designs  brought  about  by 
technological  advancements  made 
during  the  past  six  years. 

List  oT  Subjects  in  7  CFR  Part  1755  ' 

Loan  Programs — communications. 
Reporting  and  recordkeeping 
requirements.  Rural  areas.  Telephone. 

For  the  reasons  set  out  in  the 
preamble.  REA  proposes  to  amend 
chapter  XVII  of  title  7  of  the  Code  of 
Federal  Regulations  as  follows: 

PART  1755— TELECOMMUNICATIONS 
STANDARDS  AND  SPECIFICATIONS 
FOR  MATERIALS,  EQUIPMENT  AND 

CONSTRUCTION 

1.  The  authority  citation  for  part  1755 
continues  to  read  as  follows: 

Authority:  7  U.S.C.  901  etseq..  1921  ef  se<; 

§1755.97    [Amended] 

2.  Section  1755.97  is  amended  by 
removing  the  entry  REA  Bulletin  345-90 
from  the  table. 

3.  Section  1755.900  is  added  to  read 
as  follows: 

§  1755.900    REA  specification  for  filled 
fiber  optic  cables. 

(a)  Scope.  (1)  This  section  covers  the 
requirement  for  filled  fiber  optic  cables 
intended  for  aerial  installation  either  by 
attachment  to  a  support  strand  or  by  an 
integrated  self-supporting  arrangement, 
for  underground  application  by 
placement  in  a  duct,  or  for  buried 
installations  either  by  trenchiijg  or  by 
direct  plowing.  ^ 

(i)  The  optical  waveguides  are  gla.ss 
fibers  encased  in  protective  buffer 
coatings. 

(ii)  Fillers  and  strength  members 
complete  the  cable  core. 

(iii)  The  buffer  coatings  containing  the 
fibers  and  the  interstices  between  the 
buffer  coatings  are  filled  with  a  suitable 
material  to  exclude  water. 


(iv)  The  cable  structure  is  completed 
by  an  extruded  overall  plastic  jacket. 

(v)  Buried  installation  requires  an 
armor  under  the  outer  jacket. 

(vi)  In  the  case  of  self-supporting 
cable,  the  outer  jacket  may  be  extruded 
over  the  support  messenger  and  cable 
core. 

(2)  The  cable  is  fully  color  coded  so 
that  each  fiber  is  distinguishable  from 
every  other  fiber.  A  basic  color  scheme 
of  twenty-four  colors  allows  individual 
fiber  identification.  Colored  tubes, 
binders,  threads,  stri pings,  or  markings 
provide  fiber  group  identification. 

(3)  Cable  rnanufaciured  to  this  section 
must  demonstrate  compliance  with  the 
qualification  testing  requirements  to 
ensure  satisfactory  end-use  performance 
characteristics  for  the  intended 
applications. 

14)  Optical  cable  designs  not 
specifically  addressed  by  this  section 
may  be  allowed  if  accepted  by  REA. 
Justification  for  acceptance  of  a 
modified  design  must  be  provided  to 
substantiate  product  utility  and  long 
term  stability  and  endurance. 

(5)  All  cables  sold  to  REA  borrowers 
for  projects  involving  REA  loan  funds 
under  this  section  must  be  accepted  by 
REA  Technical  Standards  Committee 
"A"  (Telephone).  For  cables 
manufactured  to  the  specification  of  this 
section,  all  design  changes  to  an 
accepted  design  must  be  submitted  for 
acceptance.  REA  will  be  the  sole 
authority  on  what  constitutes  a  design 
chanm. 

(6)  The  American  National  Standard 
Institute/Electronic  Industries 
Association  (ANSI/EIA)  359-A-84,  EIA 
Standard  Colors  for  Color  Identification 
and  Coding,  referenced  in  this  section  is 
incorporated  by  reference  by  REA.  This 
incorporation  by  reference  was 
approved  by  the  Director  of  the  Federal 
Register  in  accordance  with  5  U.S.C. 
552(a)  and  1  CFR  part  51.  Qopies  of 
ANSl/ELA  359-A-84  are  available  for 
inspection  during  normal  business 
hours  at  the  Office  of  the  Federal 
Register,  800  North  Capitol  Street.  NW.. 
suite  700,  Washington.  DC.  Copies  are 
available  from  EIA,  2001  Pennsylvania 
Avenue,  NW..  suite  900.  Washington, 
DC  20006.  telephone  number  (202)  457- 
4966. 

(Note:  The  incorporation  by  refcrence-and 
availability  of  inspection  copies  are  pending 
approval  by  the  Office  of  the  Federal 
Register.  I  X; 

(7)  American  Society  for  Testing  and 
Materials  Specifications  (ASTM)  A  640- 
91,  Specification  for  Zinc-Coated  Steel 
Strand  for  Messenger  Support  of  Figure 
8  Cable;  ASTM  B  73&-92a.  Specification 
for  Aluminum.  Aluminum  Alloy,  and 
Aluminum-Clad  Steel  Cable  Shielding 


stock;  ASTM  D  1 238-90b.  Test  Method 
for  Flow  Rates  of  Thennoplastics  by 
Extrusion  Plastometer;  ASTM  D  1248- 
84(1989),  Specification  for  Polyethylene 
Plastic  Molding  and  Extrusion 
Materials,  ASTM  D  1535-89,  Method  for 
Specifying  Color  by  the  Munsell 
System;  ASTM  D  3349-86,  Test  Method 
for  Absorption  Coefficient  of  Carbon 
Black  Pigmented  Ethylene  Plastic  Film; 
ASTM  D  4565-90a,  Methods  of  Testing 
Physical  and  Environmental 
Performance  Properties  of  Insulations 
and  Jackets  for  Telecommunications 
Wire  and  Cable;  ASTM  D  4566-90, 
Methods  of  Testing  Electrical 
Performance  Properties  of  Insulation 
and  Jacket  for  Telecommunications 
Wire  and  Cable;  ASTM  D  4568-86, 
Evaluating  Compatibility  Between  Cable 
Filling  and  Flooding  Compounds  and 
Polyolefin  Cable  Materials;  and  ASTM  E 
29-90,  Recoramepded  Practice  for 
Indicating  Which  Places  of  Figures  Are 
to  Be  Considered  Significant  in 
Specified  Limiting  Values,  referenced  in 
this  section  are  incorporated  by 
reference  by  REA.  These  incorporations 
by  references  were  approved  by  the 
Director  of  the  Federal  Register  in 
accordance  with  5  U.S.C  552(a)  and  1 
CFR  part  51.  Copies  of  ASTM  standards 
are  available  for  inspection  during 
normal  business  hours  at  the  Office  of 
the  Federal  Register.  800  North  Capitol 
5treet.  NW.,  suite  700.  Washington,  DC 
Copies  are  available  fixjm  ASTM.  1916 
Race  Street,  Philadelphia,  Pennsylvania 
19103-1187,  telephone  number  (215) 
29^-5585. 

(Note:  The  incorporation  by  reference  and 
availability  of  inspection  copies  are  pending 
approval  by  the  Office  of  the  Federal 
Register.) 

(8)  Electronic  Industries  Association 
Standards  (EIA)  RS-455-20. 
Measurement  of  Change  in  Optical 
Transmittance;  EIA  455-30A.  Frequency 
Domain  Measurement  of  Multimode 
Optical  Fiber  Information  Transmission 
Capacity;  EIA  RS-455-37,  Fiber  Optic 
Cable  Bend  Test  Low  and  High 
Temperature;  EIA  455-41,  Compressive 
Loading  Resistance  of  Fiber  Optic 
Cables;  EIA  455-45A,  Microscopic 
Method  for  Measuring  Fiber  Geometry 
of  Optical  Waveguide  Fibers;  EIA  RS- 
455-51,  Pulse  Distortion  Measurement 
of  Multimode  Glass  Optical  Fiber 
Information  Transmission  Capacity;  EIA 
455-56A,  Test  Method  for  Evaluating 
Fungus  Resistance  of  Optical 
Waveguide  Fibers  and  Cables;  EIA  455- 
81A,  Compound  Flow  (Drip)  Test  for 
Filled  Fiber  OpUc  Cable;  EIA  455-82A. 
Fluid  Penetration  Test  for  Fluid-Blocked 
Fiber  Optic  Cable;  EIA  455-85,  Fiber 
Optic  Cable  Twist  Test;  EIA  455-104. 


Fiber  Optic  Cable  C>  clic  Flexing  Test; 
EIA  455-164.  Single  Mode  Fiber, 
Measurement  oif  Mode  Field  Diameter 
by  Far-Field  Scanning;  EIA  455-165, 
Single  Mode  Fiber,  Measurement  of 
Mode  Field  Diameter  by  Near  Field 
Scanning;  EIA  455-167,  Mode  Field 
Diameter  Measurement — Variable 
Aperture  Method  in  the  Far  Field;  EIA 
455-168,  Chromatic  Dispersion 
Measurement  of  Multimode  Graded- 
Index  and  Single  Mode  Optical  Fibers 
by  Spectral  Group  Delay  Measurement 
in  the  Time  Domain;  EIA  455-169, 
Chromatic  Dispersion  Measurement  of 
Optical  Fibers  by  the  Phase-Shift 
Method;  EIA  455-174,  Mode  Field 
Diameter  of  Single  Mode  Optical  Fiber 
by  Knife-Edge  Scanning  in  the  Far  Field; 
and  EJA  455-176.  Measurement  Method 
for  Optical  Fiber  Geometry  by-. 
Automated  Grey-Scale  Analysis, 
referenced  in  this  section  are 
incorporated  by  reference  by  REA. 
These  incorporations  by  references  were 
approved  by  the  Director  of  the  Federal 
Register  in  accordance  with  5  U.S.C. 
552(a)  and  1  CFR  part  51.  Copies  of  EIA 
standards  are  available  for  inspection 
during  normal  business  hours  at  the 
Office  of  the  Federal  Register.  800  North 
Capitol  Street,  NW.,  suite  700. 
Washington,  DC.  Copies  are  available 
from  EIA.  2001  Pennsylvania  Avenue. 
NW.,  suite  900.  Washington.  DC  20006. 
telephone  number  (202)  457-4966. 

[Note:  The  incorporation  by  reference  and 
availability  of  inspection  copies  are  pending 
approval  by  the  Office  of  the  Federal 
Register.) 

(9)  Electronic  Industries  Association/ 
Telecommunications  Industries 
Association  Standards  (EIA/TIA)  455- 
25 A.  Repeated  Impact  Testing  of  Fiber 
Optic  Cables  and  Cable  Assemblies; 
EIA/TIA  455-31B,  Fiber  Tensile  Proof 
Test  Method;  ELVTIA  455-46A. 
Spectral  Attenuation  Measurement  for 
Long-Length,  Graded-Index  Optical 
Fibers;  EIA/TIA  455-48B,  Measurement 
of  Optical  Fiber  Cladding  Diameter 
Using  Laser-Based  Instruments;  EIA/TIA 
455-53A.  Attenuation  by  Substitution 
Measurement  for  Multimode  Graded- 
Index  Optical  Fibers  or  Fiber 
Assemblies  Used  in  Long  Length 
Communications  Systems;  EIA/TIA 
455-55B.  End-View  Methods  for 
Measuring  Coating  and  Buffer  Geometry 
of  Optical  Fibers;  EIA/TIA  455-58A, 
Core  Diameter  Measurement  of  Graded- 
hidex  Optical  Fibers;  EIA/TIA  455-59, 
Measurement  of  Fiber  Point  Defects 
Using  an  OTDR;  EL\/TL\  455-61. 
Measurement  of  Fiber  or  Cable 
Attenuation  Using  an  OTDR;  EIA/TIA 
455-78 A.  Spectrtl-Attenuation  Cutback 
Measurement  for  Single  Mode  Optical 


Fibers;  EIA/TIA  455-170,  Cable  Cutoff 
Wavelength  of  Single  Mode  Fiber  by 
Transmitted  Power;  EIA/TIA  455-173, 
Coating  Geometry  Measurement  for 
Optical  Fiber  Side- View  Method;  EIA/ 
TIA  455-175,  Chromatic  Dispersion 
Measurement  of  Optical  Fibers  by  the 
Differential  Phase  Shift  Method;  EL^/ 
TIA  455-177,  Numerical  Aperture 
Measurement  of  Graded-Index  Optical 
Fibers;  and  EIA/TIA  455-178, 
Measurement  of  Strip  Force  Required 
for  Mechanically  Removing  Coatings 
from  Optical  Fibers,  referenced  in  this       ^ 
section  are  incorporated  by  reference  by    f 
REA.  These  incorporations  by  references    <■ 
were  approved  by  the  Director  of  the 
Federal  Register  in  accordance  with  5 
U.S.C.  552(a)  and  1  CFR  part  51.  Copies 
of  EIA/TIA  standards  are  available  for 
inspection  during  normal  business 
hours  at  the  Office  of  the  Federal 
Register.  800  North  Capitol  Street,  NW., 
suite  700,  Washington,  DC.  Copies  are 
available  from  EIA,  2001  Pennsylvania 
NW.,  suite  900.  Washington,  DC  20006, 
telephone  number  (202)  457-4966. 

jNotK  The  incorporation  by  reference  and 
availability  of  inspection  copies  are  pending 
approval  by  the  Office  of  the  Federal 
Register.) 

(10)  REA  intends  that  the  optical 
fibers  contained  in  the  cables 
manufactured  in  accordance  with  this 
section  have  characteristics  that  will 
allow  signals,  having  a  range  of 
wavelengths,  to  be  carried  '^ 

simultaneously. 

(b)  Optical  fibers.  (1)  The  solid  glass 
optical  fibers  must  consist  of,a 
cylindrical  core  and  cladding  covered 
by  a  ultraviolet  acrylate  coating. 

(2)  The  optical  fiber  types  must  be  one 
of  the  following: 

(i)  Dispersion-unshifted  single  mode 
fiber  EIA  Class  IVa; 

(ii)  Dispersion-shifted  single  mode 
fiber  EIA  Class  IVb; 

(iii)  50/125  micrometer  multimode 
fiber  EIIA  Class  la;  or 

(iv)  62.5/125  micrometer  multimode 
fiber  EIA  Class  la. 

(3)  The  dispersion-unshifted  single 
mode  fiber  core  must  have  either  a 
matched  or  depressed  clad  step 
refractive  index  profile  with  a  mode- 
field  diameter  of  9.0  ±1.0  micrometers 
when  measured  at  1300  nanometers  and 
10.5  +1.0  micrometers/ -1.5 
micrometers  when  measured  at  1550 
nanometers  in  accordance  with  any  one 
of  the  following  test  methods: 

(i)  EL\-455-164; 
(ii)  EL\-455-165; 
(iii)  EIA-455-167;  or 
(iv)EL\-455-174. 

(4)  The  dispersion-shifted  single 
mode  fiber  core  must  have  either  a 
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segmented  core  design  or  depressed 
clad  step  refiractive  index  proHle  with  a 
mode-field  diameter  of  7.5  ±  1.3 
micrometers  when  measured  at  1550 
nanometers  in  accordance  with  any  one 
of  the  test  procedures  specified  in 
paragraph  (b)(3)  of  this  section. 

(5)  The  core  clad  off-set  of  the 
dispersion-unshifted  and  dispersion- 
shifted  single  mode  fibers  must  not  be 
greater  than  1.0  micrometer  when 
measured  in  accordance  with  either 
EIA-455-45A  or  EIA-455-176. 

(6)  The  multimode  fiber  cores  must 
have  graded  (parabolic)  reft'active  index 
profiles  with  core  diameters  of  50.0  ± 
3.0  micrcmeters  or  62.5  ±  3.0 
micrometers  when  measured  in 
accordance  with  either  ElA/TL^-455- 
58A.  or  EIA-455-176. 

ft)  The  core  noncircularity  of 
multimode  fibers  must  not  exceed  6 
percent  when  measured  in  accordance 
with  either  EIA-455-45  A  or  EIA-455- 
176. 

(8)  The  outside  diameter  of  the  glass 
fiber  for  both  single  mode  and 
multimode  fibers  must  be  125  ±  2.0 
micrometers  when  measured  in 
accordance  with  any  one  of  the 
following  test  methods: 

(i)  EIA-455-45A; 
SiUEIA-455-176;  or 

(iiirSAmA-455-48B,  Methods  A  or 
B. 

(9)  The  outside  diameter  of  the  glass 
fiber  must  be  nominally  concentric  with 
the  fiber  core  as  is  consistent  with  the 
best  commercial  practice. 

(10)  The  individual  fibers  must  be 
proof  tested  at  a  minimum  tensile  stress 
of  0.35  gigapascal  for  approximately  one 
second  when  measured  in  accordance 
with  EIA/T1A-455-31B. 

(11)  Factory  splices  of  fibers  are 
allowed  provided  that  prior  acceptance 
from  REA  is  obtained  for  the  splice 
technique,  that  alKsplices  are 
documented  and  reported  to  the 
customer,  apd  that  the  spliced  fiber 
meets  all  requirements  of  this  section. 

(12)  The  optical  fiber  must  be  coated 
with  a  suitable  material  to  preserve  the 
intrinsic  strength  of^e  glass  having  an 
outside  diameter  of  250  ±  IS 
micrometers  when  measured  in 
accordance  with  either  ElA/TIA-455- 
553  or  EIA/TIA  455-173. 

(13)  The  maximum  force  required  to 
remove  25  millimeters  of  protective 
fiber  coating  must  not  exceed  13 
newtons  when  measured  in  accordance 
with  EIA/TIA-455-178. 

(14)  All  optical  fibers  in  any  single 
length  of  cable  must  be  of  the  same  type. 

(c)  Buffer/ coating.  (1)  The  optical 
fibers  contained  in  a  tube  buffer  (loose 
tube),  an  inner  }acket  (unit  core),  a 


channel  or  otherwise  loosely  packaged 
must  have  a  clearance  between  the 
fibers  and  the  inside  of  the  container 
sufficient  to  allow  for  thermal 
expansions  without  constraining  the 
fibers.  The  protective  container  must  be 
manufactured  from  a  material  having  a 
coefficient  of  friction  sufficiently  low  to 
allow  the  fibers  free  movement. 

(2)  Optical  fibers  covered  in  near 
contact  with  an  extrusion  (tight  tube) 
must  have  an  intermediate  soft  buffer  to 
allow  for  thermal  expansions  and  minor 
pressures. 

(3)  All  protective  coverings  in  any 
single  length  of  cable  must  be 
continuous  and  be  of  the  same  material 
except  at  splice  locations. 

(4)  The  protective  coverings  must  be 
free  from  holes,  splits,  blisters,  and 
other  imperfections  and  must  be  as 
smooth  emd  concentric  as  is  consistent 
with  the  best  commercial  practice. 

(5)  Repairs  to  the  fiber  coatings  are 
not  allowed  except  at  splice  locations. 

(6)  Both  loose  tube  and  tight  tube 
coverings  of  each  color  and  other  fiber 
package  types  removed  from  the 
finished  cable  must  meet  the  following 
shrinkback  and  cold  bend  performance 
requirements.  The  fibers  may  be  left  in 
the  tubes. 

(i)  Shrinkback.  Testing  must  be 
conducted  in  accordance  with  ASTM  D 
4565-90a,  paragraph  14.1,  using  a  talc 
bed  at  a  temperature  of  95°C. 
Shrinkback  must  not  exceed  5  percent 
of  the  original  150  mil'imeter  length  of 
the  specimen.  The  total  shrinkage  of  llJ^ 
specimen  must  be  measured. 

(ii)  Cold  bend.  Testing  must  be 
conducted  on  at  least  one  tube  from 
each  color  in  the  cable.  Stabilize  the 
specimen  to  -  20  ±  1°C  for  a  minimum 
of  four  hours.  While  holding  the 
specimen  and  mandrel  at  the  test 
temperature,  wrap  the  tube  in  a  tight 
helix  ten  times  around  a  mandrel  with 
a  diameter  not  greater  than  five  times 
the  tube  diameter.  The  tube  must  show 
no  evidence  of  cracking  when  observed 
with  normal  or  corrected-to-normal 
vision. 

Note:  Channel  cores  and  similar  slotted 
single  component  core  designs  need  not  be 
tested  for  cold  bend. 

(d)  Fiber  and  buffer  tube 
identification.  (1)  The  colors  designated 
for  identification  of  loose  buffer  tubes, 
tight  tube  buffer  fibers  and  individual 
fibers  in  multifiber  tubes,  slots  or 
bundles  are  shown  in  the  following 
table: 


Butter  Tut)e 

Color 

and  Fit>ef  No. 

3  

Green 

4  

Brown 

5  

Slate 

6  

White 

7  

Red 

8  ...» 

Black 

9  »~ 

Yellow 

10  

Violet 

11  

Rose 

12  

Aqua 

13  

Blue/Black  Tracer 

14  

Orange/Black  Tracer 

15  

Green/Black  Tracer 

16  

Brown/Black  Tracer 

17  

Slate/Black  Tracer 

18  

White/Black  Tracer 

19  

Red/Black  Tracer 

20  

Black/Yellow  Tracer 

21   

Yeltow/Black  Tracer 

22  ..._ 

Violet/Black  Tracer 

23  

Rose/Black  Tracer 

24  

Aqua/Black  Tracer 

(2)  Standards  of  color.  Except  for  the 
aqua  and  rose  colors,  the  colors  of  fibers 
and  tubes  supplied  in  accordance  with 
this  section  are  specified  in  terms  of  the 
Munsell  Color  System  (ASTM  D  1535- 
89)  and  must  comply  with  the  "Table  of 
Wire  andCabte  Limit  Chips"  as  defined 
in  AiysisfEA-359-A-1984.  (A  visual 
color  stainHard  meeting  these 
requirementy^nd  entitled  "Munsell 
Color  Charts  for"eoiefsCoding."  may  be 
obtained  from  the  Munsell  Color 
Company,  Inc.,  2441  North  Calvert 
Street,  Baltimore,  Maryland,  21218.  Any 
of  the  several  editions  of  the  color 
standard  published  since  1942  may  be 
used.) 

(i)  The  aqua  and  rose  color  limits 
using  the  Munsell  Color  System  must  be 
as  follows: 

Munsell  Notation 


Symbol 

AquaCokx 

RoseCokx 

Centrokl 

10B8/6 

10RP8/6 

H-   

2.5PB  8/6 

2.5R8/6 
7.5RP  8/6 

V-  

10B  7/6  

10RP  7/6 

Other 

10B  8/4  

10RP  8/4 

Buffer  Tube 
and  Fiber  No. 

Cotor 

1  „ 

2  

Blue 
Oranfle 

(ii)  Other  coloring  schemes  used  for 
providing  identification  of  buffer  tubes 
and  optical  fibers  which  deviate  frx)m 
the  requirements  of  paragraph  (d)(1)  of 
this  section  will  not  be  accepted  by 
REA. 

(e)  Strength  members.  (1)  Strength 
members  must  be  an  integral  part  of  the 
cable  construction,  but  are  not 
considered  part  of  the  support 
messenger  for  self-supporting  optical 
cable. 

(2)  The  combined  strength  of  all  the 
strength  members  must  be  sufficient  to 
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support  the  stress  of  installation  and  to 
protect  the  cable  in  service. 

(3)  Strength  members  may  be 
incorporated  into  the  core  as  a  central 
support  member  or  filler,  as  fillers 
between  the  fiber  packages,  as  an 
annular  serving  over  the  core,  as  an 
annular  serving  over  the  intermediate 
jacket,  embedded  in  the  outer  jacket  or 
as  a  combination  of  any  of  these 
methods. 

(41  The  central  support  member  or 
filler  must  contain  no  more  than  one 
splice  per  kilometer  of  cable.  Individual 
fillers  placed  between  the  fiber  packages 
and  placed  as  annular  servings  over  the 
core  must  contain  no  more  than  one 
splice  per  kilometer  of  cable.  Cable 
sections  having  central  member  or  filler 
sphces  must  meet  the  same  physical 
requirements  as  unspliced  cable 
sections. 

(5)  Strength  member  materials  and 
splicing  techniques  must  be  accepted  by 
REA  prior  to  their  use. 

(6)  In  each  length  of  completed  cable 
having  a  metallic  central  member,  the 
dielectric  strength  between  the  armor 
and  the  metallic  center  member  must 
withstand  at  least  15  kilovolts  direct 
current  for  3  seconds. 

(f)  Forming  the  cable  core.  (1) 
Protected  fibers  must  be  assembled  with 
the  optional  central  support  member, 
fillers  and  strength  members  in  such  a 
way  as  to  form  a  cylindrical  group. 

(2)  The  standard  cylindrical  group  or 
core  designs  shall  consist  of  4,  6,  8, 10, 
12, 16, 18.  20,  or  24  fibers.  Cylindrical 
groups  or  core  designs  larger  than  the 
sizes  shown  above  must  meet  all  the 
requirements  of  this  section. 
.^^  (3)  When  threads  or  tapes  are  used  as 
core  binders,  they  must  be  colored 
white  and  must  be  a  nonhygroscopic 
and  nonwicking  dielectric  material. 

(4)  When  threads  or  tapes  are  used  as 
unit  binders  to  define  optical  fiber  units 
in  loose  tube,  tight  tube,  slotted,  or 
bundled  core  designs,  they  must  be 
colored  in  accordance  with  the  table 
listed  below  and  must  be  a 
nonhygroscopic  and  nonwicking 
dielectric  material.  The  colors  of  the 
binders  must  be  in  accordance  with 
paragraphs  (d)(2)  introductory  text  and 
(d)(2)(i)  of  this  section. 


umiNo. 


Unit  No. 

Binder  Color 

1  .. 

Btue 

2  .. 

Orange 

3  .. 

Green 

4  .. 

Brown 

5  .. 

Slate 

6  .. 



White 

7  .. 

Red 

R 

Black 

9  .. 

Yellow 

10 

Violet 

•t 


Binder  Color 


Rose 

Aqua 

Blue-Black 

Orc.nge-Black 

Gre^n-Biack 

Brcwn-Black 

Sla:e-Black 

WTite-Black 

Re<d-Btack 

Biack-Biack-Yellow 

Yeltow-Yelk>w-Black 

Vioiet-Black 

Rose- Black 

Aqja-Black 


(g)  Filling  compoLnd.  (1)  To  prevent 
the  ingress  of  water  into  the  core,  a 
filling  compound  must  be  applied  into 
the  interior  of  the  loose  fiber  tubes,  into 
the  interstices  of  the  core,  to  the  core 
wrap,  over  the  core  wrap  and  betw^n 
the  core  wrap  and  inner  jacket  when 
required. 

(2)  The  materials  must  be 
homogeneous  and  uniformly  mixed;  free 
from  dirt,  metallic  particles  and  other 
foreign  matter:  easily  removed;  nontoxic 
and  present  no  dermal  hazards. 

(3)  The  individual  cable  manufacturer 
must  satisfy  REA  that  the  filling 
compound  selected  for  use  is  suitable 
for  its  intended  application.  The  filling 
compound  must  be  compatible  with  the 
cable  components  when  tested  inc 
accordance  with  ASTM  D  4568-8^  at  a 
temperature  of  80''C.  -^ 

(h)  Core  wrap.  (1>;  A  layer  of 
nonhygroscopic  and  nonwicking 
dielectric  material  may  be  applied  over 
the  core.  I 

(2)  The  core  wrap  can  be  used  to 
provide  a  heat  barrier  to  prevent 
deformation  or  adhesion  between  the 
fiber  tubes  oi  can  be  used  to  contain  the 
core.  i  I 

(3)  Sufficient  filling  compound  must 
be  applied  to  the  core  wrap  so  that  voids 
or  air  spaces  existing  between  the  core 
and  the  inner  side  of  the  core  wTap  are 
minimized. 

(i)  Inner  jacket.  (1)  Inner  jackets  may 
be  applied  directly  lover  the  core  or  over 
the  strength  members. 

(i)  For  armored  cable  an  inner  jacket 
isi  optional  but  recommended.  The  inner 
jacket  may  absorb  stresses  in  the  cable 
core  that  may  be  in iroduced  by  armor 
application  or  by  armored  eable~^ 
installdtion. 

(ii)  For  unarmored  cable  an  inner 
jacket  is  optional.   • 

(2)  The  inner  jacket  material  and  lest 
requirements  must  be  as  for  the  outer 
jacket  material  per  paragraghs  (m)(3) 
introductory  text  through  (m)(3Mv)  of 
this  section,  except  that  either  black  or 
natural  polyethyleije  may  be  used.  In 
the  case  of  natural  polyethylene,  the 


requiremeii.-  for  absorption  coefficient 
and  the  inclusion  of  furnace  black  are 
waived. 

(3)  The  jacket  material  when 
conditioned  according  to  the 
requirements  of  EIA-455-56A  must 
exhibit  no  decrease  in  tensile  strength  nr 
elongation  from  the  original  values  of 
unconditioned  material. 

(j)  Flooding  compound.  (1)  Sufficient 
flooding  compound  must  be  applied 
between  the  inner  jacket  and  armor  and 
between  the  armor  and  outer  jacket  so 
that  voids  and  air  spaces  in  these  areas 
are  minimized.  The  use  of  floodant 
between  the  armor  and  outer  jacket  is 
not  required  when  uniform  bonding,  per 
paragraph  (k)(10)  of  this  section,  is 
achieved  between  the  plastic-clad  armor 
and  the  outer  jacket. 

(2)  The  flooding  compound  must  be 
compatible  with  the  jadcet  when  tested 
in  accordance  with  ASTM  D  4568-86  at 
a  temperature  of  80°C.  The  floodant 
must  exhibit  adhesive  properties 
sufficient  to  prevent  jacket  slip  when 
tested  in  accordance  with  the 
requirements  of  appendix  A,  paragraph 
(III)(3)  of  this  section. 

(3)  The  individual  cable  manufacturer 
must  satisfy  REA  that  the  flooding 
compound  selected  for  use  is  acceptable 
for  the  application. 

(4)  In  lieu  of  a  flooding  compound,  a 
water  blocking  tape  may  be  applied 
between  the  inner  jacket  and  armor  and 
between  the  armor  and  outer  jacket  to 
prevent  water  migration.  The  use  of  the 
water  blocking  tape  between  the  armor 
and  outer  jacket  is  not  required  when 
uniform  bonding,  per  paragraph  (k)(10) 
of  this  section,  is  achieved  between  the 
plastic-clad  armor  and  the  outer  jacket. 

(k)  Armor.  (1)  A  steel  armor,  plastic 
coated  on  both  sides,  is  required  for 
direct  buried  cable  manufactured  under 
the  provisions  of  this  section.  An  armor 
is  optional  for  duct  ap^d  aerial  cable  as 
required  by  the  purchaser.  The  plastic 
coated  steel  armor  must  be  applied 
longitudinally  directly  over  the  core 
wrap  or  the  intermediate  jacket  and 
have  a  minimum  overlap  of  3.0 
millimeters. 

(2)  The  uncoated  steel  tape  must  be 
electrolytic  chrome  coated  steel  (ECCS) 
with  a  thickness  of  0.155  ±  0.015 
millimeters. 

(3)  The  reduction  in  thickness  of  the 
armoring  material  due  to  the  corrugating 
or  to  the  application  process  must  be 
kept  to  a  minimum  and  must  not  exceed 
10  percent  at  any  spot.  ^s 

(4)  The  armor  of  each  length  of  cable 
must  be  electrically  continuous  with  no 
more  than  one  joint  or  splice  allowed 
per  kilometer  of  cable.  This  requirement 
does  not  apply  to  a  joint  or  splice  made 
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in  the  raw  material  by  the  raw  material 
manufacturer. 

(5)  The  breaking  strength  of  any 
section  of  an  armor  tape,  containing  a 
factory  splice  joint.Ynust  not  be  less 
than  80  percent  of  me  breaking  strength 
of  an  adjacent  section  of  the  armor  of 
equal  length  withoift  a  joint. 

(6)  Overlap  portidns  of  the  armor  tape 
must  be  bonded  in  cables  with  no 
floodant  over  the  armor.  If  the  tape  is 
corrugated,  the  corrugations  must  be  in 
register. 

(7)  The  armor  tap>e  must  be  so  applied 
as  to  enable  the  cable  to  pass  the  tiend 
test  as  specified  in  paragraph  (q)(l)  of 
this  section. 

(8)  The  protective  coating  on  the  steel 
armor  must  meet  the  Bonding-to-Metal, 
Heat  Sealability,  Lap-Shear  and 
Moisture  Resistance  fequirements  of 
Type  I,  Class  2  coated  metals  in 
accordance  with  ASTM  B  736-92a. 

(9)  The  ability  of  the  plastic-clad 
metal  to  resist  the  flooding  compound 
must  be  determined  as  required  by 
ASTM  D  4568-86  using  a  one  meter 
length  of  coated  steel  which  must  be 
aged  for  7  days  at  68  ±  1°C.  There  must 
be  no  delamination  of  the  coating  from 
the  steel  at  the  conclusion  of  the  test. 

(10)  When  the  jacket  is  bonded  to  the 
plastic  coated  armor,  the  bond  between 
the  plastic  coated  armor  and  the  outer 
jacket  must  not  be  less  than  525 
newtons  per  meter  over  at  least  90 
percent  of  the  cable  circumference  when 
tested  in  accordance  with  ASTM  D 
4565-90a. 

(1)  Optional  support  messenger  Jaerial 
cable).  (1)  When  a  self-supporting  aerial 
cable  containing  an  integrated  support 
messenger  is  supplied,  the  support 
messenger  must  comply  with  the 
requirements  specified  in  paragraphs 
(l)(2)  introductory  text  through  (l)(6)  of 
this  section. 

(2)  The  fully  flooded,  stranded 
support  messenger  must  be  6.35 
millimeters  diameter,  7  w;re,  extra  high 
strength  grade.  Class  A  galvanized  steel 


strand  conforming  to  ASTM  A  640-91 
with  the  following  exceptions  and 
additional  provisions: 

(i)  The  maximum  lay  of  the  individual 
wires  of  the  strand  must  be  140 
millimeters: 

(ii)  Any  section  of  a  completed  strand 
containing  a  joint  must  have  minimum 
tensile  strength  and  elongation  of  29,500 
newtons  and  3.5  percent,  respectively, 
when  tested  in  accordance  with  the 
procedures  specified  ASTM  A  640-91; 
and 

(iii)  The  individual  wires  from  a 
completed  strand  which  contain  joints 
must  not  fracture  when  tested  according 
to  the  "Ductility  of  Steel"  procedures 
specified  in  ASTM  A  640-91  except  that 
the  mandrel  diameter  must  be  equal  to 
5  times  the  nominal  diameter  of  the 
individual  wires. 

(3)  The  support  strand  must  be 
comp^letely  covered  with  a  corrosion 
protective  floodant.  The  floodant  must 
be  homogeneous  and  uniformly  mixed. 

(4)  The  floodant  must  be  nontoxic  and 
present  no  dermal  hazard. 

(5)  The  floodant  must  be  free  from 
dirt,  metallic  particles,  and  other  foreign 
matter  that  may  interfere  with  the 
performance  of  the  cable. 

(6)  The  fioodant  must  be  compatible 
with  the  polyethylene  outer  jacket  and 
must  be  acceptable  to  REA. 

(7)  Other  methods  of  providing  self- 
supporting  cable  specifically  not 
addressed  in  this  section  may  be 
allowed  if  accepted  by  REA. 
Justification  for  acceptance  of  a 
modified  design  must  be  provided  to 
substantiate  product  utility  and  long 
term  stability  and  endurance. 

(m)  Outer  jacket.  (1)  The  outer  jacket 
must  provide  the  cable  with  a  tough, 
flexible,  protective  covering  which  can 
withstand  exposure  to  sunlight,  to 
atmosphere  temperatures  and  to  stresses 
reasonably  expected  in  normal 
installation  and  service. 

(2)  The  jacket  must  be  free  fi-om  holes, 
splits,  blisters,  or  other  imperfections 


and  must  be  as  smooth  and  concentric 
as  is  consistent  with  the  best 
commercial  practice. 

(3)  The  raw  material  used  for  the 
outer  jacket  must  be  one  of  the  five 
types  listed  in  paragraphs  (m)(3)(i) 
through  (m](3](vii]  of  this  section.  The 
raw  material  must  contain  an 
antioxidant  to  provide  long  term 
stabilization  and  the  materials  must 
contain  a  2.60  ±  0.25  percent 
concentration  of  furnace  black  to 
provide  ultraviolet  shielding.  Both  the 
antioxidant  and  furnace  black  must  be 
compounded  into  the  material  by  the 
raw  material  supplier. 

(i)  Low  density,  high  molecular 
weight  polyethylene  (LDMMW)  must 
conform  to  the  requirements  o(^ASTM  D 
1248-84(1989),  Type  I,  Classf 
Category  4  or  5,  Grade  ]3. 

(ii)  Low  density,  high  molectyar 
weight  ethylene  copolymer  (LDHMjy) 
must  conform  to  the  requirements  ( 
ASTM  D  1248-84(1989),  Type  I,  Clj 
C,  Category  4  or  5,  Grade  )3. 

(iii)  Linear  low  density,  high  ^ 
molecular  weight  polyethyleni 
(LLDHMW)  must  conform  tq^e 
requirements  of  ASTM  D 
84(1989).  Type  I.  Class  C/Categonr  4  or 
5.  Grade  J3.  /  \ 

(iv)  High  density  polyethylene  (HD) 
must  conform  to  the  requirements  of 
ASTM  D  1248-84(1989).  Type  III.  Ulass 
C.  Category  4  or  5.  Grade  J4.         / 

(v)  Medium  density  polyethylene 
(MD)  must  conform  to  the  requirements 
of  ASTM  D  1248-84(1989).  Type  U, 
Class  C.  Category  4  or  5.  Grade  )4. 

(vi)  Particle  size  of  the  carbon  selected 
for  use  must  not  average  greater  than  20 
nanometers. 

(vii)  Absorption  coefficient  must  be  a 
minimum  of  400  in  accordance  with  the 
procedures  of  ASTM  D  3349-86. 

(4)  The  outer  jacketing  material 
removed  from  or  tested  on  the  cable 
must  be  capable  of  meeting  the 
following  performance  requirements: 


Property 


LLDHMW, 
Ettiylene  Co- 
polymer 


LC)HMWPo»y- 
ethytene 


HD  or  MO  Pol- 
yethytene 


Mett  Flow  Rate  Percent  irv:reas8  from  raw  material.  Maximum 

<0.41  Onltial  Melt  Index)  

0.41-2  00  (Initial  Meft  Index)  

Tensile  Strength  Mirwrmim,  Megapascals 

Ultimate  Etongalion  Minimum,  Percent  

Environmenial  Stress  Cradung  Maximun,  FaiturBS 

Shr»nW>ack  Maxirrxjm,  Percent _ 

Irnpact  Maximum.  Failures 


100 
50 
12 

400 

mo 

5 

2/10 


50 


12 

4iD0 

2/10 

5 

2/10 


50 


16.5 
300 
2/10 
5 
2/10 


(5)  Testing  procedures.  The 
procedures  for  testing  jacket  specimens 


for  compliance  with  paragraph  (m)(4)  of 
this  sectioonuist-hejs  follows: 


(i)  Melt  flow  rate.  The  melt  flow  rate 
must  be  determined  by  ASTM  D  1238- 
90b,  Condition  E.  Jacketing  material 
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must  be  free  from  flooding  and  filling 
compound. 

(ii)  Tensile  ^strength  and  ultimate 
elongation.  T^st  in  accordance  with 
AS1>4  D  4565-90a,  using  a  jaw 
separation  speed  of  500  millimeters  per 
minute  for  low  density  material  and  50 
millimeters  per  minute  for  high  and 
medium  density  materials. 

(iii)  Environmental  stress  cracking. 
Test  in  accordance  with  ASTM  D  4565- 
90a. 

(iv)  Shrinkback.  Test  in  accordance 
with  the  procedures  specified  in  ASTM 
D  4565-90a  using  a  temperature  of  100 
±  1'^  for  low  density  material  and  a  test 
temperature  of  115  ±  I'C  for  high  and 
medium  density  materials. 

(v)  Impact.  The  test  must  be 
performed  in  accordance  with  ASTM  D 
4565-90a  using  an  impact  force  of  4 
newton-meters  at  a  temperature  of  -  20 
±  2°C.  A  cracked  or  split  jacket 
constitutes  failure. 

(6)  Jacket  thickness.  The  nominal 
outer  jacket  thickness  must  be  1.3 
millimeters.  The  test  method  used  must 
either  be  the  End  Sample  Method 
(paragraph  (m)(6)(i)  of  this  section)  or 
the  Continuous  Uniformity  Thickness 
Gauge  Method  (paragraph  (m)(6)(ii)  of 
this  section). 

(i)  End  sample  method.  The  jacket 
must  be  capable  of  meeting  the 
following  requirements: 


90  percent  (%)  of  nominal 

thickness 
70%  o(  nominal  thickness 


Minimum  Aver- 
age Thickness. 

Minimum  Spot 
Thickness. 

(ii)  Continaous  uniformity  thickness 
gauge.  (A)  The  jacket  must  be  capable  of 
meeting  the  following  requirements: 

Minimum  Aver-         75%  of  nominal  thickr>6ss 

age  Thickness. 
Minimum  Thick-       70%  of  nominal  thickness 

ness. 
Maximum  Eccen-     40% 
tricity. 

Max.  Thickness  - 
Min.  Thickness       x  100 

Percent 

Average  Thickness 


such  an  element  must  be  1.1 
millimeters. 

(9)  The  web  dimension  for  self- 
supporting  aerial  cable  utilizing  such  a 
feature  must  be  as  follows: 

Height:  2.29  ±  0.750  millimeters 

Width:  1.52  +0.51  millimeters/ -0.25 
millimeters 

(n)  Sheath  slitting  cord  (optional).  (1) 
A  sheath  slitting  cord  is  optional. 

(2)  When  a  sheath  slitting  cord  is  used 
it  must  be  nonhygroscopic  and 
nonwicking,  continuous  throughout  a 
length  of  cable  ano  orSCfficient  strength 
to  open  the  sheath  without  breaking  the 
cord.  r 

(o)  Identification  marker  and  length 
marker.  (1)  Each  length  of  cable  must  be 
permanently  labeled  either  OPTICAL 
CABLE  or  OC  on  the  outer  jacket  and 
identified  as  to  manufacturer  and  year 
of  manufacture.     '< 

(2)  Mark  the  number  of  fibers  on  the 
jacket.  1 

*  (3)  The  markings  must  be  printed  on 
the  jacket  at  regular  intervals  of  not 
more  than  2  meters. 

(4)  An  alternative  method  of  marking 
may  be  used  if  acceptable  to  REA. 

(5)  The  completea  cable  must  have 
sequentially  numbered  length  markers 
IN  METERS  OR  FEET  at  regular 
intervals  of  not  mo>*  than  2  meters 
along  the  outside  df  the  jacket. 

(6)  Continuous  sequential  numbering 
must  be  employed  in  a  single  length  of 
cable.  I 

(7)  The  numbersjmust  be 
dimensioned  and  spaced  to  produce 
good  legibility  andpnust  be 
approximately  3  mlHinieters  in  height. 
An  occasional  ille^ble  marking  is 
permissible  if  theni^is  a  legible  marking 
located  not  more  than  2  meters  from  it. 

(8)  The  method  qf  marking  must  be  by 


Eccentricity 


(B)  The  maximum  and  minimum 
thickness  values  shall  be  based  on  the 
average  of  each  axial  section. 

(7)  For  jackets  having  embedded 
strength  members,  the  jacket  thickness 
must  meet  the  requirements  of 
paragraph  (m)(6)  of  this  section  except 
that  the  jacket  thickness  over  the 
strength  members  must  not  be  less  than 
0.50  millimeters. 

(8)  The  minimum  jacket  thickness  at 
any  point  over  the  support  messenger 
for  self-supporting  aerial  cable  utilizing 


means  of  suitable  s{ 
producing  a  clear,  < 
contrasting  markinj 
Where  direct  or  trai 
employed,  the  cha 


irface  markings 
listinguishable, 
5  acceptable  to  REA. 
isverse  printing  is 
acters  should  be 


indented  to  produce  greater  durability 
of  marking.  Any  other  method  of  length 
marking  must  be  acceptable  to  REA  as 
producing  a  marker  suitable  for  the 
field.  Size,  shape  and  spacing  of 
numbers,  durability,  and  overall 
legibility  of  the  marker  will  be 
considered  in  acceptance  of  the  method. 

(9)  Agreement  between  the  actual 
length  of  the  cable  and  the  length 
marking  on  the  cable  jacket  must  be 
within  the  limits  of  +1  percent,  -  0 
percent. 

(10)  The  color  of  Lhe  initial  ffiarkufg 
must  be  white  or  silver.  If  the  initial 
marking  fails  to  meet  the  requljements 
of  the  preceding  paragraphs,  it  will  be 
permissible  to  either  remove  the 
defective  marking  and  re-mark  with  the 


white  or  silver  color  or  leave  the 
defective  marking  on  the  cable  and  re- 
mark with  yellow.  No  further  re- 
marking is  permitted.  Any  re-marking 
must  be  on  a  different  portion  of  the 
cable  circumference  than  any  existing 
marking  when  possible  and  have  a 
numbering  sequence  differing  from  any 
other  existing  markinaby  at  least  3,000. 

(11)  Any  reel  of  cable  that  contains 
more  than  one  set  of  sequential 
markings  must  be  labeled  to  indicate  the 
color  and  sequence  of  marking  to  be 
used.  The  labeling  must  be  applied  to 
the  reel  and  also  to  the  cable.  ^ 

(p)  Optical  performance.  H)  The 
optical  performance  of  the  single  mode 
fibers  must  be  in  accordance  with  the 
requirements  specified  in  paragraphs 
(p)(l){i)  through  (p)(l)(viii)  of  this 
section. 

(i)  The  attenuation  values  of  the  single 
mode  fibers  within  the  cable  must  not 
exceed  0.5  decibel  per  kilometer  (dB/ 
km)  for  dispersion-unshifted  single 
mode  fiber  at  1310  and  1550  nanometers 
and  must  not  exceed  0.5  dB/km  for 
dispersion-shifled  single  mode  fiber  at 
1550  nanometers.  The  test  method  used 
for  measuring  the  attenuation  must  be  in 
accordance  with  either: 

(A)  ELVTIA-455-78A: 

(B)  EIA/TL\-455-59;  or 

(C)  EL\/TIA  455-61. 

(ii)  The  attenuation  values  for 
wavelengths  between  1285  and  1330 
nanometers  and  between  1525  and  1575 
nanometers  for  dispersion-unshifted 
fibers  must  not  exceed  the  attenuation  at 
1310  and  1550  nanometers  by  more  than 
0.1  dB/km.  The  attenuation  values  for 
wavelengths  between  1525  and  1575 
nanometers  for  dispersion-shifted  fibers 
must  not  exceed  the  attenuation  at  1550 
nanometers  by  more  than  0.1  dB/km. 
The  test  method  used  for  measuring  the 
attenuation  must  be  in  accordance  with 
any  one  of  the  methods  specified  in 
paragraph  (p)(l)(i)  of  this  section. 

(iii)  Attenuation  discontinuities  in  the 
fiber's  length  must  not  exceed  0.1 
decibel  (dB)  for  dispersion-unshifted 
fiber  at  1310  ±  20  and  1550  ±  20 
nanometers  and  must  not  exceed  0.1  dB 
for  dispersion-shifted  fiber  at  1550  ±  20 
nanometers  when  measured  in 
accordance  with  EIA/TlA-455-59. 

(iv)  Measurement  of  the  attenuation 
must  be  conducted  at  the  wavelength 
specified  for  application  and  must  be 
expressed  in  decibels  per  kilometer. 

(v)  Because  the  accuracy  of 
attenuation  measurements  for  single 
mode  fibers  becomes  questionable  when 
measured  on  short  cable  lengths, 
attenuation  measurements  are  to  be 
made  utilizing  characterization  cable 
lengths.  If  the  ship  length  of  cable  is  less 
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than  one  kilometer,  the  attenuation 
values  measured  on  longer  lengths  of 
able  (characterization  length  of  cable) 
I  cutting  to  the  ship  lengths  of 
lay  be  applied  to  the  ship 
lengths. 

(vi)  For  dispersion-unshifted  fiber  the 
zero  dispersion  wavelength  must  be 
between  1300  and  1322  nanometers, 
and  the  maximum  value  of  the 
dispersion  slope  at  the  zero-dispersion 
wavelength  must  not  be  greater  than 
0.092  picosecond  per  newton-meter 
squared  times  kilometer  (ps/(nm2«km) 
when  measured  in  accordance  with 
either: 

(A)n*-455-168; 

(B)  mA-455-169;  or 

(C)  EIA/TIA-455-175. 

(vii)  For  dispersion-shifted  fiber,  the 
dispersion  over  the  wavelength  range 
between  1525  and  1575  nanometers 
must  not  exceed  2.7  picosecond  per 
newton-meter  times  kilometer  (ps/ 
(nm*km))  and  must  have  a  maximum 
dispersion  slope  of  0.085  ps/{nm2«km) 
at  the  zero  dispersion  Wavelength  when 
measured  in  accordance  with  any  one  of 
the  test  procedures  specified  in 
paragraph  (p){l)(vi)  of  this  section. 

(viii)  The  cut  off  wavelength  of  the 
dispersion-unshifted  and  the 
dispersion-shifted  fibers  in  a  cable  must 
be  less  than  1250  nanometers  when 
measured  in  accordance  with  EIA/TIA- 
455-170. 

(2)  The  optical  performance  of  the 
multimode  fibers  must  be  in  accordance 
with  the  requirements  specified  in 
paragraphs  {p)(2){i)  through  (p){2){vi)  of 
this  section. 

(i)  The  attenuation  values  of  the  50/ 
125  and  62.5/125  micrometer 
multimode  fibers  within  the  cable  must 
not  exceed  1.5  dB/km  at  1300 
nanometers  when  measured  in 
accordance  with  either: 

(A)  EIAyTIA-455-46A; 

(B)  EIA/T1A-455-53A;  or 
(C)EIA/TIA-455-61. 

(ii)  Attenuation  discontinuities  in  the 
fiber's  length  roust  not  exceed  0.2  dB  for 
both  multimode  fiber  types  at  1300  ±  20 
nanometers  when  measured  in 
accordance  with  EIA/nA-455-59. 

(iii)  Measurement  of  the  attenuation 
must  be  conducted  at  the  wavelength 
specified  for  application  and  must  be 
expressed  in  decibels  per  kilometer. 

(iv)  Because  the  accuracy  of 
attenuation  measurements  for 
multimode  fibers  becomes  questionable 
when  measured  on  short  cable  lengths, 
attenuation  measurements  are  to  be 
made  utilizing  characterization  cable 
lengths.  If  the  ship  length  of  cable  is  less 
than  one  kilometer,  the  attenuation 
values  measured  on  longer  lengths  of 


cable  (characterization  length  of  cable) 
before  cutting  to  the  ship  lengths  of 
cable  may  be  applied  to  the  ship 
lengths. 

(v)  The  bandwidth  of  the  multimode 
fibers  at  the  -  3  dB  optical  power  of  the 
optical  fibers  within  the  cable  must  be 
within  the  Hmits  prescribed  in  the 
purchase  order. 

(vi)  The  test  methods  used  tu  measure 
bandwidth  must  be  in  accordance  with 
either  EIA-455-30A  or  EIA  RS-455-51. 

(3)  Numerical  aperture  (NA)  for  each 
multimode  optical  fiber  in  the  cable 
must  be  0.20  ±  0.015  for  the  50/125 
micrometer  design  and  0.275  ±  0.015  for 
the  62.5/125  micrometer  design  when 
measured  in  accordance  with  EIA/TIA 
455-177. 

(q)  Mechanical  requirements — (1) 
Cable  bend  test,  (i)  All  cables 
manufactured  in  accordance  with  the 
requirements  of  this  section  must  be 
capable  of  meeting  the  following  bend 
test  without  exhibiting  an  increase  in 
fiber  attenuation  greater  than  0.10  dB  for 
single  mode  fibers  and  0.30  dB  for 
multimode  fibers. 

(ii)  Measure  the  attenuation  of 
dispersion-unshifted  single  mode  fibers 
at  1310  ±  20  and  1550  ±  20  nanometers, 
dispersion-shifted  single  mOde  fibers  at 
1550  ±  20  nanometers  and  multimode 
fibers  at  1300  ±  20  nanometers. 

(iii)  After  measuring  the  attenuation 
of  the  optical  fibers,  test  the  cable 
sample  in  accordance  with  EIA  RS-455- 
37.  Test  Condition  C.  Turns  Test  Level 
3.  The  following  detailed  test  conditions 
shall  apply: 

(A)  Section  4.2 — Mandrel  diameter 
must  be  IS  times  the  cable  diameter. 

(B)  Section  4.5 — Measure  the 
attenuation  in'crease  of  the  wound 
sample  at  the  test  temperature  and 
specified  wavelengths  in  accordance 
with  EIA  RS-455-20. 

(C)  For  armored  cable,  the  armor 
overlap  must  be  on  the  outside  of  the 
bend. 

(D)  For  self-supporting  cable,  the 
jacketed  support  messenger  and 
connection  web  must  be  removed  prior 
to  testing. 

(iv)  The  cable  may  be  allowed  to 
warm  to  room  temperature  before  visual 
inspection.  The  bent  area  of  the  cable 
must  show  neither  visible  evidence  of 
fracture  of  the  jacket  nor  delamination 
of  the  bond  at  the  overlap  and  to  the 
outer  jacket  in  nonflooded  cable.  After 
removal  of  the  jacket,  there  must  be  no 
visible  evidence  of  fracture  of  the  armor, 
when  present,  and  of  the  components  in 
the  core. 

(2)  Cable  impact  test,  (i)  All  cables 
manufactured  in  accordance  with  the 
requirements  of  this  section  must  be 
capable  of  meeting  the  following  inrpact 


test  without  exhibiting  an  increase  in 
fiber  attenuation  greater  than  0.10  dB  for 
single  mode  fibers  ahd  0.30  dB  for 
multimode  fibers,  and  without  cracking 
or  splitting  of  the  cable  jacket. 

(ii)  Measure  the  attenuation  of  the 
optical  fibers  in  accordance  with 
paragraph  (q)(l)(ii)  of  this  section. 

(iii)  After  measuring  the  attenuation 
of  the  optical  fibers,  test  the  cable  in 
accordance  with  EIA/T1A-455-25A. 

(3)  Cable  compression  test,  (i)  All 
cables  manufactured  in  accordance  with 
the  requirements  oi  this  section  must  be 
capable  of  meeting  the  following 
compressive  strength  test  without 
exhibiting  an  increase  in  fiber 
attenuation  greater  than  0.10  dB  for 
single  mode  fibers  and  0.3  dB  for 
multimode  and  without  cracking  or 
splitting  of  the  cable  jacket  when 
subjected  to  a  minimum  compressive 
load  of  440  newtons  per  centimeter  for 
armored  cable  and  220  newtons  per 
centimeter  forjionarraored  cable. 

(ii)  Measure  the  attenuation  of  the 
optical  fibers  in  accordance  with 
paragraph  (q)(l)(ii)  of  this  section. 

(iii)  After  measiiring  the  attenuation 
of  tha  optical  fibers,  test  the  cable  in 
accordance  with  EIA-455-41  using  a 
rate  of  5  millimeters  per  minute  and 
maintaining  the  load  for  15  minutes. 

(4)  Cable  twist  test,  (i)  All  cables 
manufactured  in  accordance  with  the 
requirements  of  this  section  must  be 
capable  of  meeting  the  following  twist 
test  without  exhibiting  an  increase  in 
fiber  attenuation  greater  than  0.10  dB  for 
single  mode  fibers  and  0.30  dB  for 
multimode  fibers,  and  without  cracking 
or  splitting  of  the  cable  jacket. 

(ii)  Measure  the  attenuation  of  the 
optical  fibers  in  accordance  with 
paragraph  (q)(l)(ii)  of  this  section. 

(iii)  After  measuring  the  attenuation 
of  the  optical  fibers,  test  the  cable  in 
accordance  with  ElA-455-85,  using  a 
maximum  cable  twisting  length  of  4 
meters. 

(5)  Cable  flex  test,  (i)  All  cables 
manufactured  in  accordance  with  the 
requirements  of  this  section  must  be 
capable  of  meeting  the  following  flex 
test  without  exhibiting  an  increase  in 
fiber  attenuation  greater  than  0.10  dB  for 
single  mode  fibers  and  0.30  dB  for 
multimode  fibers. 

(ii)  Measxire  the  attenuation  of  the 
optical  fibers  in  accordance  with 
paragraph  (q)(l)(ii)  of  this  section. 

(iii)  After  measuring  the  attenuation 
of  the  optical  fibers,  test  the  cable  in 
accordance  with  EIA-455-104.  Test 
Conditions  I  and  II.  flexed  for  25  cycles 
using  a  sheave  diameter  not  less  than  20 
times  the  cable  diameter  (Test  condition 
letter  B). 


(iv)  After  completion  of  the  test,  the 
bent  area  of  the  cable  must  show  neither 
visible  evidence  of  fracture  of  the  jacket 
nor  delamination  of  the  bond  at  the 
overlap  and  to  the  outer  jacket  in 
nonflooded  cable.  After  removal  of  the 
jacket,  there  must  be  no  visible  evidence 
of  fracture  of  the  armor,  when  present, 
and-of  the  components  in  the  core. 

(6)  Water  penetration  test,  (i)  A  one 
meter  length  of  completed  Tiber  optic 
cable  must  be  preconditioned  for  24 
hours  at  23  ±  5°C  and  then  tested  in 
accordance  with  EIA-455-82A  using  a 
one  meter  water  head  over  the  sample 
or  placed  under  the  equivalent 
continuous  pressure  for  one  hour. 

(ii)  After  the  one  hour  period,  there 
must  be  no  water  leakage  through  the 
sheath  interfaces,  under  the  core  wrap, 
between  the  cable  core  interstices,  or 
through  the  fiber  buffers. 

(iii)  If  water  leakage  is  detected  in  the 
first  sample,  one  additional  3  meter 
sample  from  EACH  END  of  the  same 
reel  must  be  tested  in  accordance  with 
paragraph  (q)(6)(i)  of  this  section.  If 
either  sample  exhibits  water  leakage,  the 
entire  reel  of  cable  is  to  be  rejected.  If 
the  samples  exhibit  no  leakage,  the 
entire  reel  of  cable  is  considered 
acceptable. 

(7)  Compound  flow  test,  (i)  Three  300 
millimeter  long  test  samples  must  be 
preconditioned  for  24  hours  at  23  ±  5°C 
and  then  tested  in  accordance  with  EIA- 
455-81 A  using  a  test  temperature  of  80 
±1°C. 

(ii)  The  amount  of  filling  or  flooding 
compounds  that  flowed  or  dripped  from 
any  of  the  suspended  cable  specimens 
must  be  less  than  or  equal  to  0.5  grams 
of  material.  The  measurement  of  an 
amount  greater  than  0.5  grams  for  any 
of  the  suspended  cable  specimens 
constitutes  failure. 

(r)  Preconnectorized  cable  (optional). 
(1)  At  the  option  of  the  manufacturer 
and  upon  request  by  the  purchaser,  the 
cable  may  be  factory  terminated  with 
connectors  acceptable  to  REA. 

(2)  All  connectors  must  be  accepted 
by  REA  prior  to  their  use. 

(s)  Acceptance  testing  and  extent  of 
testing.  (1)  The  tests  described  in 
appendix  A  of  7  CFR  1755.900  are 
intended  for  acceptance  of  cable  designs 
and  major  modifications  of  accepted 
designs.  REA  decides  what  constitutes  a 
major  modification.  These  tests  are 
intended  to  show  the  inherent 
capability  of  the  manufacturer  to 
produce  cable  products  that  have 
satisfactory  performance  characteristics, 
long  life  and  long-term  optical  stability 
but  are  not  intended  as  field  tests. 

(2)  For  initial  acceptance,  the 
manufacturer  must  submit: 


(i)  An  original  signature  certification 
that  the  product  fully  complies  with 
each  section  of  the  specification: 

(ii)  Qualification  Tesi  Data,  per 
appendix  A; 

liii]  A  set  of  instructions  for  handling 
the  cable; 

(iv)  OSHA  Material  Safety  Data  Sheets 
for  all  components; 

(v)  To  periodic  plant  inspections; 

(vi)  A  certification  that  tne  product 
does  or  does  not  comply  with  the 
domestic  origin  manufacturing 
provisions  of  the  "Buy  American" 
requirements  of  the  Rural  Electrification 
Act  of  1938  (7  U.S.C.  901  et  sea.]; 

(vii)  Written  user  testimonials 
concerning  field  performance  of  the 
product;  and 

(viii)  Other  nonproprietary  data 
deemed  necessary  by  the  Chief,  Outside 
Plant  Branch  (Telephone). 

(3)  For  requalification  acceptance,  the 
manufacturer  must  submit  an  original 
signature  certification  that  the  product 
fully  complies  with  each  section  of  the 
specification,  excluding  the 
Qualification  Section,  and  a  certification 
that  the  product  does  or  does  not 
comply  with  the  domestic  origin 
manufacturing  provisions  of  the  "Buy 
American"  requirements  of  the  Rural 
Electrification  Act  of  1938  (7  U.S.C.  901 
et  seq.),  for  acceptance  by  September  30 
every  three  years.  The  required  data  and 
certification  must  have  been  gathered 
within  90  days  of  the  submission. 

(4)  Initial  and  requalification 
acceptance  requests  should  be 
addressed  to: 

Chairman.  Technical  Standards  Contunittee 
"A"  (Telephone),  Telecommunications 
Standards  Division,  Rural  Electrification 
Administration,  Washington.  DC  20250- 
1500. 

(5)  Tests  on  100  percent  of  completed 
cable,  (i)  The  armor  for  each  length  of 
cable  must  be  tested  for  continuity  using 
the  procedures  of  ASTM  D  4566-90. 

(ii)  Attenuation  for  each  optical  fiber 
in  the  cable  must  be  measured. 

(iii)  Optical  discontinuities  must  be 
isolated  and  their  location  and 
amplitude  recorded. 

(6)  Capability  tests.  Tests  on  a  quality 
assurance  basis  must  be  made  as 
frequently  as  is  required  for  each 
manufacturer  to  determine  and  maintain 
compliance  with: 

(i)  Numerical  aperture  and  bandwidth 
of  multimode  fibers: 

(ii)  Cut  off  wavelength  of  single  mode 
fibers: 

(iii)  Dispersion  of  single  mode  fibers; 

(iv)  Shnnkback  and  cold  bend  testing 
of  loos9  tube  and  tight  tube  buffers; 

(v)  Adhesion  properties  of  the 
protective  fiber  coating: 

(vi)  Dielectric  strength  between  the 
armor  and  the  metallic  central  member; 


(vii)  Performance  requirements  for  the 
inner  and  outer  jacketing  materials; 

(viii)  Performance  requirements  for 
the  filling  and  flooding  compounds; 

(ix)  Bonding  properties  of  the  coated 
armoring  material; 

(x)  Sequential  marking  and  lettering; 

(xi)  Cable  bend  and  cable  impact  tests; 

(xii)  Water  penetration  and  compound 
How  tests; 

(xiii)  Cable  twist,  cable  fiex,  and  cabi*" 
compression  tests;  and 

(xiv)  Performance  requirements  of 
support  messenger. 

(t)  Records  of  optical  and  physical 
tests.  (1)  Each  manufacturer  must 
maintain  suitable  summary  records  for  a 
period  of  at  least  3  years  of  all  optical 
and  physical  tests  required  on 
completed  cable  by  this  section  as  set 
forth  in  paragraphs  (s)(5)  and  (s)(6)  of 
this  section.  The  test  data  for  a 
particular  reel  must  be  in  a  form  that  it 
may  be  readily  available  to  REA  upon 
request.  The  optical  data  must  be 
furnished  to  the  purchaser  on  a  suitable 
and  easily  readable  form. 

(2)  Measurements  Ad  computed 
values  must  be  rounded  off  to  the 
number  of  places  or  figures  specified  for 
the  requirement  according  to  ASTM  E 
29-90. 

(u)  Manufacturing  irregularities.  (1) 
Repairs  to  the  armor,  when  present,  are 
not  permitted  in  cable  supplied  to  end 
users  under  this  seption. 

(2)  Minor  defects  in  the  inner  and 
outer  jacket  (defects  having  a  dimension 
of  3  millimeter  o/  less  in  any  direction) 
may  be  repaired  by  means  of  heat  fusing 
in  accordance  with  good  commercial 
practices  utilizing  sheath  grade 
compounds. 

(3)  Buffer  tube  repair  is  permitted 
only  in  conjunction  with  fiber  splicing. 

(v)  Packaging  and  preparation  for 
shipment.  (1)  The  cable  must  be 
shipped  on  reels.  The  diameter  of  th^ 
drum  must  be  large  enough  to  prever 
damage  to  the  cable  from  reeling 
unreeling.  The  reels  must  be  substantial 
and  so  constructed  as  to  prevent  damage 
din4»g-shjpment  and  handling.   / 

(2)  A  circtunferential  thgrmai-wrap  or 
other  means  of-protectlon  complying 
with  the  requirements  of  appendix  B  of 
this  section  must  be  secured  between 
the  outer  edges  of  the  reel  flange  to 
protect  the  cable  against  damage  during 
storage  and  shipment. 

(3)  Cable  manufactured  to  the 
requirements  of  this  section  must  be 
sealed  at  the  ends  to  prevent  entrance  of 
moisture.  The  method  of  sealing  must 
be  accepted  by  REA  prior  to  its  use. 

(4)  The  end-of-pull  (outer  end)  of  the 
cable  must  be  securely  fastened  to 
prevent  the  cable  from  coming  loose 
during  transit.  The  start-of-puU  (inner 
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end)  ofthe  cable  must  project  through 
a  slot  in  the  flange  of  the  reel,  around 
an  inner  riser,  or  into  a  recess  on  the 
reel  flange  near  the  druui  and  fastened 
in  such  a  way  to  prevent  the  cable  from 
becoming  loose  dfuring  installation. 

(5)  Spiles,  staples  or  other  fastening 
devices  must  be  used  in  a  manner 
which  will  not  result  in  penetration  of 
the  cable. 

(6)  The  arbor  hole  must  admit  a 
spindle  63.5  millimeters  in  diameter 
without  binding.  Steel  arbor  hole  liners 
may  be  used  but  must  be  accepted  by 
REA  prior  to  their  use. 

(7)  Each  reel  must  be  plainly  marked 
to  indicate  the  direction  in  which  it 
should  be  rolled  to  prevent  loosening  of 
the  cable  on  the  reel. 

(8)  Each  reel  must  be  stenciled  or 
lettered  with  the  name  ofthe 
manufacturer. 

(9)  The  following  information  must  be 
either  stenciled  on  the  reel  or  on  a  tog 
firmly  attached  to  the  reel: 

OPTICAL  CABLE 

Number  of  Fibers 

Armored  or  Nonanmored 

Year  of  Manufacture 

Name  of  Cable  Manufacturer 

Length  of  Cable 

Reel  Number 

REA  7  CFR  1755.900 

Example: 

OPTICAL  CABLE 

4  fiber 

Armored 

1988 

XYZ  Company 

1050  meters 

Reel  Number  3 

REA  7  CFR  1755.900 

(10)  When  preconnecterizecf^ble  is 
shipped,  the  splicing  modules  trm^t  be 
protected  to  prevent  damage  during 
shipment  and  handling.  The  protection 
method  must  be  accepted  by  REA  prior 
to  its  use. 

(The  information  and  recordkeeping 
rpquirements  of  this  section  have  bcon 
appMved  by  the  Office  of  Management  and 
Budget  (OMB)  under  the  control  number 
0572-0077.) 

Appendix  A  to  7  CFR  1755.900— 
Qualification  Tests  Methods 

(1)  The  test  procedures  described  in  this 
appendix  are  for  qualification  of  initial  cable 
designs  and  major  modifications  of  accepted 
designs.  Included  in  (V)  of  this  appendix  are 
suggested  formats  that  may  be  used  in 
submitting  test  results  to  REA. 

(11)  Sample  selection  and  preparation.  (1) 
All  testing  must  be  performed  on  lengths 
removed  sequentially  from  any  of  the  same 
cables  listed  below.  The  cables  must  not  have 
been  exposed  to  temperatures  in  excess  of 
38°C  since  their  initial  cool  downs  after 
sheathing.  The  lengths  specified  are 
minimum  lengths  and  if  desirable  from  a 
laboratory  testing  standpoint  longer  lengths 
may  be  used: 


(a)  12  single  mode  filler  jacketed  cable 
consisting  of  six  single  mode  dispersion- 
unshifted  fibers  and  six  single  mode 
dispersion-shifted  fit>6rs. 

(b)  12  multimode  fiber  jacketed  cable 
consisting  of  six  50/125  micrometer 
multimode  fibers  and  six  62.5/125 
micrometer  multimode  fibers. 

(c)  24  fiber  jacketed  combination  cable 
consisting  of  six  single  mode  dispersion- 
unshifted  fibers;  six  single  mode  dispersion- 
shifted  fibers;  six  50/125  micrometer 
multimode  fibers;  and  six  62.5/125 
micrometer  multimode  fibers. 

(2)  Length  A  shall  be  a  minimum  of  500 
meters  long.  Coil  the  sample  with  a  diameter 
of  15  to  20  times  its  sheath  diameter.  Three 
lengths  are  required  if  only  requesting 
acceptance  for  either  single  mode  fiber  cable 
(a),  multimode  fiber  cable  (b).  or  using  the 
comlrination  fiber  cable  (c).  Six  lengths,  3 
lengths  of  single  mode  fiber  cable  (a),  and  3 
lengths  of  multimode  fiber  cable  (b),  are 
required  if  requesting  acceptance  for  both 
single  mode  and  multimode  fiber  cables. 

(3)  Length  B  shall  be  one  meter  long.  Four 
lengths  of  either  single  mode  fiber  cable  (a), 
multimode  fiber  cable  (b)  or  the  combination 
fiber  cable  (c)  are  required. 

(4)  Length  C  shall  b«  600  milliifieters  long. 
Four  lengths  of  either  single  mode  fiber  cable 
(a),  multimode  fiber  cable  (b)  or  the 
combination  fiber  cable  (c)  are  required. 

(5)  Data  reference  temperature.  Unless 
otherwise  specified,  all  measurement  shall  be 
made  at  23  ±  5°C. 

(Ill)  Environmental  tests — (1)  Heof  Aging 
Test— {a]  Test  Samples.  Place  one  or  two 
samples  of  length  A  and  one  sample  each  of 
lengths  B  and  C  in«n  oven  or  environmental 
chamber.  The  ends  of  sample  A  must  exit 
from  the  chamber  or  oven  for  optical  tests. 
Securely  seal  the  oven  exit  holes. 

(b)  Sequence  of  tests.  After  conditioning 
the  samples  are  to  be  subjected  to  the 
following  tests: 

(i)  Water  Penetration  Test  outlined  in 
(I1I)(2)  of  this  appendix;  and 

(ii)  Jacket  Slip  Strength  Test  outlined  in 
(Ill)(3)  of  this  appendix.  (For  Flooded  Designs 
Only) 

(c)  Initial  measurements,  (i)  For  sample(s) 
A  measure  the  attenuation  for  the  single 
mode  dispersion-unshifted  fibers  at  1310  and 
1550  nanometers,  for  single  mode  dispersion- 
shifted  fibers  at  1550  nanometers  and/or  for 
multimode  fibers  at  1300  nanometers  at  a 
temperature  of  23  ±  5''C.  Also  measure  the 
bandwidth  ofthe  multimode  fibers.  Calculate 
the  attenuation  data  on  a  per  kilomi-ter  basis. 
Calculate  the  bandwidth  data  on  a 
megahertz-kilometer  (MHz-km)  basis. 

(ii)  Record  on  suggested  fa«njats  in  (V)  of 
this  appendix  or  on  other  easilyrfeadable 
formats. 

(d)  Heat  conditioning,  (i)  Immediately  after 
completing  the  initial  measurements, 
condition  the  sample(s)  for  14  days  at  a 
temperature  of  65  ±  2°C. 

(ii)  At  the  end  of  this  period  note  any 
exudation  of  cable  filler.  Measure  the 
parameters  given  in  (III)(l)(c)  of  this 
appendix.  Record  on  suggested  formats  in  (V) 
of  this  appendix  or  on  other  easily  readable 
formats. 

(e)  Overall  optical  deviation,  (i)  Calculate 
the  change  in  all  parameters  between  the 


final  parameters  after  conditioning  with 
initial  parameters  in  (II!)(1)(c)  of  this 
appendix. 

(ii)  The  stability  ofthe  optical  parameters 
aft^r  completion  of  this  test  must  be  within 
the  following  prescribed  limits: 

(A)  Attenuation.  The  attenuation  of  each 
multimode  fiber  must  not  change  by  more 
than  0.3  db/km  and.the  attenuation  of  each 
single  mode  fiber  must  not  change  by  more 
than  0.1  dB/km. 

(B)  Bandwidth.  The  bandwidth  of  each 
multimode  fiber  must  not  change  by  more 
than  15  percent  from  their  original  values. 

(2)  Water  penetration  testing,  (a)  A 
watertight  closure  must  be  placed  over  the 
jacket  of  length  B  from  (III)(l)(a)  of  this 
appendix.  The  closure  must  not  be  placed 
over  the  jacket  so  tightly  that  the  fiow  of 
water  through  pro-existing  voids  or  air  spaces 
is  restricted.  The  other  end  of  the  sample 
must  remain  open. 

(b)  Test  per  Option  A  or  Option  B.  (i) 
Option  A.  Weigh  the  sample  and  closure 
prior  to  testing.  Fill  the  closure  with  water 
and  place  under  a  continuous  pressure  of  10 
±  0.7  kilopascals  for  one  hour.  Collect  the 
water  leakage  from  the  end  ofthe  test  sample 
during  the  test  and  weigh  to  the  nearest  0.1 
gram.  Immediately  after  the  one  hour  test, 
seal  the  ends  of  the  cable  with  a  thin  layer 
of  grease  and  remove  all  visible  water  from 
the  closure,  being  careful  not  to  remove  water 
that  penetrated  into  the  core  during  the  test. 
Rewcigh  the  sample  and  determine  the 
weight  of  water  that  penetrated  into  the  core. 

(ii)  Option  B.  Fill  the  closure  with  a  0.2 
gram  sodium  fiuorscein  per  liter  water 
solution  and  apply  a  continuous  pressure  of 
10  ±  0.7  kilopascals  for  one  hour.  Catch  and 
weigh  any  water  that  leaks  from  the  end  of 
the  cable  during  the  one  hour  pieriod.  If  no 
water  leaks  from  the  sample,  carefully 
remove  the  water  from  the  closure.  Then 
carefully  remove  the  outer  jacket,  armor,  if 
present,  inner  jacket,  if  present,  and  core 
wrap  one  at  a  time,  examining  with  an 
ultraviolet  light  source  for  water  penetration. 
After  removal  ofthe  core  wrap,  carefully 
dissect  the  core  and  examine  for  water 
penetration  within  the  core.  Where  water 
penetration  is  observed,  measure  the 
penetration  distance. 

(3)  Jacket  slip  strength  test  (For  Flooded 
Design  Only)— (a)  Sample  Selection.  Test 
sample  C  from  (lll)(l)(a)  of  this  appendix. 

(b)  Sample  preparation.  Prepare  test 
sample  in  accordance  with  the  procedures 
specified  in  ASTM  D  4565-90a. 

(c)  Sample  conditioning  and  testing. 
Remove  the  sample  from  the  tensile  tester 
prior  to  testing  and  condition  for  one  hour  at 
50  ±  2°C.  Test  immediately  in  accordance 
with  the  procedures  specified  in  ASTM  D 
4565-90a.  A  minimum  jacket  slip  strength  of 
67  newtons  is  required.  Record  the  load 
attained  on  the  suggested  formats  in  (V)  of 
this  appendix  or  on  other  easily  readable 
formats. 

(4)  Temperature  and  humidity  exposure. 
(a)  Repeat  steps  (III)(l)(a]  through 
(III)(li(c)(ii)of  this  appendix  for  separate  set 
of  samples  A,  B,  and  C  which  have  not  been 
subjected  to  prior  environmental 
conditioning. 

(b)  Immediately  after  completing  the 
measurements,  expose  the  test  sample  to  100 
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temperature  cyclings.  Relative  humidity 
within  the  chamber  shall  be  maintained  at  90 
±  2  percent.  One  cycle  consists  of  beginning 
at  a  stabilized  chamber  and  test  sample 
temperature  of  52  ±  2*C,  increasing  the 
temperature  to  57  ±  Z'C,  allowing  the 
chamber  and  test  samples  to  stabilize  at  this 
level,  then  dropping  the  temperature  back  to 
52  ±  2'a 

(c)  Repeat  steps  (IIl)(l)(dMii)  through 
(lll)(3)tc)  of  this  appendix. 


(5)  Temperature  cycling,  (a)  Repeat  steps 
(lIIKlKa)  through  (lin(l)(c)(ii)  of  this 
appendix  for  separate  set  of  samples  A.  B, 
and  C  which  have  not  been  subjected  to  prior 
environmental  conditioning. 

(b)  Immediately  after  completing  the 
measurements,  subject  the  test  sample  to  10 
cycles  of  temperature  between  -  40°C  and 
♦60^.  The  test  sample  must  be  held  at  each 
temfjerature  extreme  for  a  minimum  of  1.5 
hours  during  each  cycle  of  temperature.  The 
air  within  the  ternperature  cycling  chamber 


must  be  circulated  throughout  the  duration  of 
the  cycling. 

(c)  Repeat  steps  {in)(l)(d)(ii)  through 
(lH](3)(c)  of  this  appendix. 

(iv)  Control  sample — (a)  Test  samples.  A 
separate  set  of  lengths  B  and  C  must  have 
be«n  maintained  at^3  ±  5°C  for  at  least  48 
hours  before  the  testing. 

(b)  Repeat  steps  (11I)(2)  through  (lll){3)(c)  of 
this  apf)endix  for  these  samples. 

(V)  The  following  suggested  formats  may 
be  used  in  submitting  the  test  results  to  REA: 


HEAT  AGING  Test— Single  Mode  Cable 

Att6nuatJo«>— 1310  f¥n 

Attenuatioo— 1550  nm 

FiDerNo 

dBrtOT 

dB/km 

Initial 

rinsi 

Ctwnge 

Initial 

Final 

Change 

1 

2 

3 

4 

5 

6 

7 

B 

9 

10 

11 

^ 

' 

12 

- 

HEAT  AGING  Test— Multimode  Cable 

Atteooatton— 1300  nm 

Bandwidth 

Fiber  No. 

dB/km 

MHz-ton 

Initial 

Final 

Ctwnge 

Initial 

Final 

Change(%) 

1 

2 

3 

4 

5 

. 

6 

7 

B 

g 

10 

11 

12 

tl 
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HEAT  Aging  Test— Combination  Cable 


Anenuatton— 1310  nm 

(    Attenuation— 1550  nm 

BandwMh 

Fiber  No. 

de/km 

^              dBrtun 

MH2-ton 

Initial 

Final 

Change 

Initial 

Final 

Change 

Initial 

Final 

Change(%) 

1 

2 

3 

. 

4 

5 

6 

? 

7 

\ 

8 

\ 

9 

\ 

10 

\ 

11 

12 

V 

13 

\ 

14 

^ 

^ 

15 

^^ 

16 

? 

17 

18 

19 

^ — > 

20 

-7^ 

V. 

21 

22 

" 

23 

/■ 

24 

' /- 

' 

Temperature/Humidity  Test— Single  Mode  Cable                 \ 

-^                     Attenuation— 1310  n<n 

Attenuation— 1550  nm 

Fiber  No. 

\^                            davn 

dB/km 

initiaK^ 

Final 

Change 

Initi^ 

Final 

Change 

1 

^ 

2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

Temperature/Humidity  Test— Multimooe  Cable 


Fiber  No. 

Anenuatic-v- 1300  nm 

Bandwidth 

dB/Vm 

MHz-km 

^ 

"     Initial 

Final 

Change 

Initial 

Final 

Change(%) 

1 

^^*^v^^^    _^ 

2 

^ 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 
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TEMPERATURE/Hur^lDITY  TEST— COMBINATION  CABLE 

Attonuatioo— 13l0nm 

Attenuation— 1550  nm 

Bandwtdtti 

FlbarHo 

daAm 

dO/km 

MHz-km 

Initial 

Final 

Change 

Initial 

Final 

^   Change 

imw 

Final 

Change(%) 

1 

2 

3 

' 

4 

I       \ 

? 

7 

8 

9 

10 

» 

11 

> 

12 

^ 

13 

» 

14 

IS 

16 

17 

18 

19 

20 

1 

21 

22 

23 

24 

, 

• 

• 

Temperature  Cyqling  Test— Single  Mode  Gable 


FberNo. 


Attenuaborv— 1310  nm 


dB/km 


Initial 


Final 


Change 


AtlenuatkKv— 1550  nm 


dB/km 


Initial 


Final 


Change 


1 
2 
3 

4 

5 

6 

7 

6 

9 

10 

11 

12 


\ 


Temperature  Cycling  Test— Multimode  Cable 

Attenoatlon-1300  nm 

BandwWth                                        ^ 

FtoerNo. 

dB/km 

MHz-ton                                         1^ 

IfMal 

Final 

Change 

Initial 

Final 

Chan9e(%) 

1 

2 

3 

1 

- 

10 

11 

12 

I 
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TEMPERATURE  CYCLING 

TEST  Combination  Cable 

Aneruattor— 1310  nm 

Anenualion— 1550  run 

BandwkJih 

Fiber  No 

dBflcm 

dB/km 

MHz-km 

\nM( 

Finai 

Change 

Initial 

Final 

Change 

Initiai 

Final 

Change<%) 

1 

2 

3 

• 

4 

5 

6 

7 

8 

9  ■ 

10 

11 

12 

0 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

: 

23 

' 

24 

y 


Water  Penetration  Test 

OpdonA 

Option  B 

End  Leakage  grams 

Weight  Gain  grams 

ConHo* 

S     V. 

Heat  Age 

HbfTudrty  Exposure 

Temperature  Cycling 

Jacket  Slip  Strength  Q  50°C 


Load  m  NeiMtons 


Control  

Haat  Age 

Humidiiy  Exposure  ... 
Temperature  Cycting 


Filler  Exudation  (grams) 


Heat  Age 

HumWtty  Exposure  

Temperature  Cycle 

Appendix  B  lo  7  CFR  1759.900— Thermal 
Reel  Wrap  Qualification 

(1)  The  test  procedures  described  in  this 
appendix  are  only  for  qualification  of  initial 
and  subsequent  changes  in  thermal  reel 
wraps. 

(II)  Sample  Selection.  All  testing  must  be 
performed  on  two  450  millimeter  lengths  of 
cable  removed  sequentially  from  the  same 
fiber  jacketed  cable.  This  cable  must  not  have 
been  exfMjsed  to  temperatures  in  excess  of 
SB'C  since  its  initial  cool  down  after 
sheathing. 

(III)  Test  Procedure.  (1)  Place  the  two 
samples  on  an  insulating  material  such  as 
wood. 

(2)  Tape  thermocouples  to  the  jackets  of 
each  sample  to  measure  the  jacket 
temperature.  •> 


(3)  Cover  one  sample  with  the  thermal  reel 
wrap. 

(4)  Expose  the  samples  to  a  radiant  heat 
source  capable  of  heating  the  uncovered 
jacket  saOiple  to  a  minimum  of  71''Q  A  CE 
600  watt  photoflood  lamp  or  an  equivalent 
lamp  having  the  light  spectrum 
approximately  that  of  the  sun  shall  be  used. 

(5)  The  height  of  the  lamp  above  the  jacket 
shall  be  3S0  millimeters  or  an  equivalent 
height  that  produces  the  71°C  jacket 
temperature  on  the  unwrapped  sample  shall 
be  used. 

(6)  After  the  samples  have  stabilized  at  the 
lemp>erature,  the.  jacket  temjjeratures  of  the 
samples  shall  be  recorded  after  one  hour  of 
exposure  to  the  heat  source. 

(7)  Compute  the  temperature  difference 
between  jackets. 

(8J  For  the  thermal  reel  wrap  to  be 
acceptable  to  REA,  the  temperature 
difference  between  the  jacket  with  the 
thermal  reel  wrap  and  the  jacket  without  the 
reel  wrap  shall  be  greater  than  or  equal  to 
17't:. 
Dated;  August  7, 1993. 

Bob  J.  Nash, 

Under  Secretary.  Small  Community  and  Rural 

Development. 

|FR  Doc  93-19995  Filed  8-31-93;  8:45  ami 

BILUNG  CODE  M10-1S-F 


7  CFR  Part  1755 

Specification  for  Outside  Plant 
Housings  and  Servir>g  Area  Interface 
Systems 

AGENCY:  Rural  Electrification 
Administration,  USDA. 
ACTION:  Proposed  rule. 

SUMMARY:  The  Rural  Electrification 
Administration  (REA)  proposes  to 
amend  its  regulations  on 
Telecommunications  Standards  and 
Specifications  for  Materials,  Equipment 
and  Construction,  by  codifying  the  REA 
Specification  for  Outside  Plant 
Housings  and  Serving  Area  Interface 
Systems.  The  new  specifrcation  informs 
manufacturers  and  users  of  outside 
plant  housings  and  serving  area 
interfiace  systems  of  the  engineering  and 
technical  requirements  that  are 
considered  necessary  for  satisfactory 
performance  in  outside  plant 
environments. 

DATES:  Comments  concerning  this 
proposed  rule  must  be  received  by  REA 
or  postmarked  no  later  than  October  1, 
1993. 

ADDRESSES:  Comments  should  be 
mailed  to  the  Director, 
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Telecommunications  Standards 
Division,  Rural  Electriflcation 
Administration,  room  2835,  South 
Building.  U.S.  Department  of 
Agriculture.  Washington.  DC  20250- 
1500.  REA  requests  an  original  and 
three  copies  of  all  comments  (7  CFR  part 
1700).  All  comments  received  will  be 
made  available  for  public  inspection  at 
room  2835.  South  Building.  U.S. 
Department  of  Agriculture.  Washington. 
DC  20250-1500  between  8  a.m.  and  4 
p.m.  (7  CFR  1.27(b)). 

FOR  FURTHER  INFORMATK)N  CONTACT: 
Gamett  G.  Adams,  Chief.  Outside  Plant 
Branch,  Telecommunications  Standards 
Division,  Rural  Electrification 
Administration,  room  2844.  South 
Building,  U.S.  Department  of 
Agriculture,  Washington,  DC  20250-r 
1500,  telephone  number  (202)i20- 
0667.  ^      ^ TV  , 

SUPPLEMENTARY  INFORMATION: 

Executive  Order  12291 

This  proposed  rule  has  been  issued  in 
conformance  with  Executive  Order 
12291  and  Departmental  Regulation  f 
1512-1.  This  action  has  been  classified 
as  "nonmajor"  because  it  does  not  meet 
the  criteria  for  a  major  regulation  as 
established  by  the  Order. 

Regulatory  Flexibility  Act  Certification 

The  Administrator  of  REA  has 
determined  that  this  proposed  rule  will 
not  have  a  significant  impact  on  a 
substantial  number  of  small  entities,  as 
defined  by  the  Regulatory  Flexibility 
Act  (5  U.S.C.  et  seq.].  This  proposed 
rule  involves  standards  and 
specifications,  which  may  increase  the 
direct  short-term  costs  to  the  REA 
borrower.  However,  the  long-term  direct 
economic  costs  are  reduced  through 
greater  durability  and  lower 
maintenance  cost  over  time. 

Information  Collection  and 
Recordkeeping  Requirements 

In  compliance  with  the  Office  of 
Management  and  Budget  (OMB) 
regulations  (5  CFR  part  1320)  which 
implements  the  Paperwork  Reduction 
Act  of  1980  (Pub.  L.  96-511)  and  section 
3504  of  that  Act,  information  collection 
and  recordkeeping  requirements 
contained  in  this  proposed  rule  have 
been  approved  by  OMB  under  control 
number  0572-0077  which  expires  on 
January  31, 1994.  Comments  concerning 
these  requirements  should  be  directed 
to  the  office  of  Information  and 
Regulatory  Affairs  of  OMB,  Attention: 
Desk  Officer  for  USDA,  room  3201,  New 
Executive  Office  Building,  Washington, 
DC  20503. 


National  Environnwntal  Pqlicy  Act 
Certification       *    I  | 

The  Admiiistratdr  of  REA.  has 
determined  hat  this  proposed  rule  will 
not  significantly  aff«ci  the  quality  of  the 
human  environment  as  defined  by  the 
National  Environmental  Policyi^ct  of 
1969  (42  U.S.C.  4321  et  seq]  Therefore, 
this  action  d  les  not  require  an     : 
environmental  impact  statementpr 
a.ssessment.  ,' 

Catalog  of  Ff  deral  Domestic  Assistance 

The  progrfm  described  by  this 
proposed  rul  i  is  listed  in  the  Catalog  of 
Federal  Dom  jstic  Assistance  Programs 
under  No^  1C.851,  Rural  Telephone 
Loans  and  Lean  Guana ntees.  and  No. 
10.852,  Rura!  Telephone  Bank  Loans. 
This  catalog  s  available  on  a 
subscription  lasis  from  the 
Superintendent  of  Documents,  the 
United  States  Government  Printing 
Office.  Washington.  DC  20402. 

Executive  Drier  12372 

(Thisjjroposed  rule  is  excluded  from 
tl»«;ope  of  Executive  Order  12372. 
Intergovemmantal  Consultation  that 
requires  intergovernmental  consultation 
with  state  anc  local  officials.  A  Notice 
of  Final  rule  titled  Department  Programs 
and  Activities  Excluded  from  Executive 
Order  12372  (50  FR  47034)  exempts 
REA  and  RTB  loans  and  loan 
guarantees,  and  RTB  |>ank  loans,  to 
governmental  and  nongovernmental 
entities  from  coverage  under  this  Order. 

Executive  Order  12778 

This  proposad  rule  has  been  reviewed 
under  Executive  Otder  12778.  Civil 
Justice  Reforn".  If  adopted,  this 
proposed  rule  willlnot: 

(i)  Preempt  any  State  or  local  laws, 
regulations,  or  policies; 

(2)  Have  anj  retroactive  effect;  and 

(3)  Require  fdmihistrative 
proceedings  before  parties  may  file  suit 
challenging  th3  provisions  of  this  rule. 

Background 

REA  issues  publications  titled 
"Bulletin"  which  serve  to  guide 
borrowers  regarding  already  codified 
policy,  procedures,  and  requirements 
needed  to  manage  loans,  loan  guarantee 
programs,  and  'ihe  security  instruments 
which  provide  j'or  and  secure  REA 
financing.  REAjissues  standards  and 
specifications  fir  the  construction  of 
telephone  facilnies  financed  with  REA 
loan  funds.  REA  has  rescinded  REA 
Bulletin  345-28,  REA  Specification  for 
Buried  Plant  Housings,  PE-35,  dated 
July  23.  1976.  and  REA  Bulletin  345-77. 
REA  Specification  for  Serving  Area 
Interface  Housings,  PE-79.  dated  January 
24.  1978.  REA  proposes  to  incorporate 


and  update  the  information  previously  ' 
contained  in  those  bulletins  in  7  CFR 
1755.910.  REA  Specification  for  Outside 
Plant  Housings  and  Serving  Area 
Interface  Systems. 

The  specification  contains 
mechanical,  electrical,  and 
environmental  requirements,  desired 
design  features,  and  test  methods  for 
evaluation  of  outside  plant  housijigs 
and  serving  area  interface  systems. 

The  test  procedures  described  in  the 
specification  are  required  to 
demonstrate  the  functional  reliability  oi 
outside  plant  housings  and  serving  area 
interface  system.s.  The  test  procedures 
satisfy  the  requirements  of  housings  as 
well  as  the  requirements  of  terminals 
that  may  be  installed  within  housings. 

Outside  plant  housings  are  fabricated 
of  either  metallic  or  nonmetallic 
materials  in  different  sizes  and 
configurations  to  suit  a  variety  of 
applications.  The  purpose  of  a  housing 
is  to  protect  its  contents  from 
environmental  element^  rodents, 
insects,  or  vandalism  and  unauthorized 
acce^.  Outside  plant  housings 
accommodate  cable  splices,  bonding 
and  grounding  connections,  cable    . 
terminals.  cross-connet:t  facililios.  load 
coils,  and  optical  and  electronic 
equipment. 

Serving  area  interface  systems  ser\'e 
as  the  connecting  terminal  between 
feeder  cable  and  distribution  cables. 

A  significant  requirement  of  the  7 
CFR  1755.910  involves  the  changing  of 
the  bonding  and  grounding  system  of 
outside  plant  housings  from  a  14  gauge 
system  to  a  6  gauge  system.  The  change 
to  the  6  gauge  bonding  and  grounding 
system  in  the  housings  will  help  to 
assure  that  REA  housings  will  l>e 
manufactured  in  compliance  with 
recognized  industry  safety  standards 
that  are  considered  critical  to  the 
protection  of  outside  plant  telephone 
equipment,  craft  personnel,  and  the 
public. 

List  of  Subjects  in  7  CFR  Part  175S 

Loan  programs — communications. 
Reporting  and  recordkeeping 
requirements.  Rural  areas.  Teliiphone. 

For  reasons  set  out  in  the  pn;amble, 
REA  proposes  to  amend  chapter  XVII  of 
title  7  of  the  Code  of  Federal 
Regulations  as  follows: 

PART  1755— TELECOMMUNICATIONS 
STANDARDS  AND  SPECIFICATIONS 
FOR  MATERIALS,  EQUIPMENT  AND 
CONSTRUCTION 

1.  The  authority  citation  for  part  1755 
continues  to  read  as  follows: 
Authority:  7  U.SC.  901  et  feq..  1921  etsf-q 
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2.  Section  1755.910  is  added  as 
follows; 

I17SS.910.  RE  A  specification  for  outside 
plant  housings  aod  serving  area  interface 
systems. 

(a)  Scope.  (1)  The  purpose  of  this 
sperificalion  is  to  inform  manufacturers 
and  users  of  outside  plant  housings  and 
serving  area  interface  (SAI)  systems  of 
the  engineering  and  technical 
rpquirements  that  are  considered 
necessary  for  satisfa(ior>'  performance 
in  oul.side  plant  environments.  Included 
are  the  mechanical,  elec-trical.  and 
environmental  requirements,  desired 
design  features,  and  test  methods  for 
evaluaticii  of  the  product. 

('J)  I'tie  housing  and  terminal 
requirements  reflect  the  best    - 
engineering  judgment  available  at  the 
pre.sent  time  and  may  be  subject  to 
change  due  to  advances  in  technology, 
w:onomic  conditions,  or  other  factors. 

(3]  The  test  procedures  described  in 
this  section  are  required  by  REA  to 
demonstrate  the  funclional  reliabilitv  of 


other  standard  or 
may  serve  the 
cases,  REA  shall 
ures  and  results 


ced 
is.        . 
ures  specified 
uirenpents  of 

uirements  of 


the  product.  Howev 
unique  test  proced 
same  function.  In 
evaluate  the  test  p 
rn  an  individual 

(4)  The  test  proie 
herein  satisf>'  the 
housings  as  well  aafthe 
terminals  that  maybe  installed  within 
housings.  Som»*  of  the  requirenMjnts  are 
interrelated  to  se/eral  tests  designed  to 
determine  the  Mrformance  aspects  of 
terminals  and  arre  directly  affected  by 
testing  Tfiquirjid  for  housings.  Therefore, 
the  manufadfurer'should  carefully 
review  all  me  U:si  requirements  in  order 
to  develop  aMesting  schedule  that  is 
comprehensiv*^efficient  in  terms  of  the 
number  of  test  s^cimens  required  and 
can  be  accomplished  in  an  orderly  and' 
logical  sequen.:e. 

(5)  The  specified  tests  may  require 
special  facilities  to  comply  with 
Federal,  State,  nr  local  regulatory 
requirements.  Some  test  procedures  are 
potentially  hazardous  to  personnel 
because  of  the  high  voltages  and 
mechanical  forces  involved.  Safety 
precautions  are  necessary  to  prevent 
injury. 

(6)  Underwriters  Laboratories.  Inc. 
(UL)  94.  Tests  for  Flammability  of 
Plastic  Materials  for  Parts  in  Etevices 
and  Appliances,  dated  June  18,  1991, 
referenced  in  this  section  is 
incorporated  by  reference  by  REA.  This 
incorporation  by  reference  was 
approved  by  the  Director  of  the  Federal 
Register  in  accordance  with  5  U.S.C. 
552(a)  and  1  CFR  part  51.  A  copy  of  the 
UL  standard  is  available  for  inspection 
during  normal  business  hours  at  REA, 


room  2845,  U.S.  Department  of 
Agriculture,  Washington,  DC  20250- 
1500  or  at  the  Office  of  the  Federal 
Register,  800  North  Capitol  Street,  NVV., 
suite  700,  Washington,  DC.  Copies  are 
available  from  UL  Inc.,  333  Pfingsten 
Road,  Northbrook,  Illinois  60062-2096, 
telephone  number  (708)  272-8800. 
(Note:  The  incorporation  by  reference 
and  availability  of  inspects^  copies  are 
pending  approval  by  the  Office  of  the 
Federal  Register.) 

(7)  The  American  Society  for  Testing 
and  Materials  Specifications  (ASTM)  A 
109-91,  Standard  Specification  for 
Steel,  Strip,  Carbon,  Cold-Rolled;  ASTM 
A  153-82(1987),  Standard  Specification 
for  Zinc  Coating  (Hot-Dip)  on  Iron  and 
Steel  Hardware;  ASTM  A  366/A  366M- 
91,  Standard  Specification  for  Steel, 
Sheet,  Carbon,  Cold-Rolled,  Commercial 
Quality;  ASTM  A  525-9lb,  Standard    • 
Specification  for  General  Requirements 
for  Steel  Sheet,  Zinc-Coated 
(Galvanized)  by  the  Hot-Dip  Process; 
ASTM  A  526/A  526M-90,  Standard 
Specification  for  Steel  Sheet,  Zinc- 
Coated  (Galvanized)  by  the  Hot-Dip 
Process,  Commercial  Quality;  ASTM  A 
569/A  569M-91a,  Standard 
Specification  for  Steel,' Carbon  (0.15 
Maximum  Percent),  Hot-Rolled  Sheet 
and  Strip  Commercial  Quality;  ASTM  A 
621/A  621M-92,  Standard  Specification 
for  Steel,  Sheet  and  Strip,  Carbon,  Hot- 
Rolled,  Drawing  Quality;  ASTM  B  117- 
90,  Standard  Test  Method  of  Salt  Spray 
(Fog)  Testing;  A.STM  B  539-90,  ( 


Operating  Xenon  Arc-Type  Light- 
Exposure  Apparatus  With  and  Without 
Water  for  Exposure  of  Plastics;  ASTM  D 
2794-92,  Standard  Test  Method  for 
Resistance  of  Organic  Coatings  to  the 
Effects  of  Rapid  Deformation  (Impact); 
ASTM  D  3928-S9,  Standard  Test 
Method  for  Evaluation  of  Gloss  or  Sheen 
Uniformity;  ASTM  D  4568-86,  Standard 
Test  Methods  for  Evaluating 
Compatibility  Between  Cable  Filling 
and  Flooding  Compounds  and 
Polyoiefin  Cable  Materials;  ASTM  G  21- 
90,  Standard  Practice  for  Determining 
Resistance  of  Synthetic  Polymeric 
Materials  to  Fungi;  and  ASTM  G  23-90, 
Standard  Practice  for  Operating  Light- 
Exposure  Apparatus  (Carbon- Arc  Type) 
With  and  Without  Water  for  Exposure  of 
NonmetaHic  Materials,  referenced  in 
this  section  are  incorporated  by 
reference  by  reference  by  REA.  These 
incorporations  by  references  were 
approved  by  the  Director  of  the  Federal 
Register  in  accordance  with  5  U.S.C. 
552(a)  and  7  CFR  part  51.  Copies  of  the 
ASTM  standards  are  available  for 
inspection  during  normal  business 
hours  at  REA,  room  2845,  US 
Department  of  Agriculture,  Washington, 
DC  20250-1500  or  at  the  Office  of  the 
Federal  Register,  800  North  Capitol 
Street,  NW.,  suite  700,  Washington,  DC. 
Copies  are  available  from  ASTM,  1916 
Race  Street,  Philadelphia,  Permsylvania 
19103-1187,  telephone  number  (215) 
299-5585.  [Note:  The  incorporation  by 
reference  and  availability  of  inspection 
copies  are  pending  approval  by  the 


Standard  Test  Methods  for  Measuring  !      Qffic-e  of  the  Federal  Register.] 
Contact  Resistance  of  Electrical  ''^. —  (^^  General  information.  (1)  Outside 

plant  housings  are  fabricated  of  either 


Connections  (Static  Contacts);  ASTM  B 
633-85,  Standard  Specification  for 
Electrodeposited  Coatings  of  Zinc  on 
Iron  and  Steel;  ASTM  D  523-89, 
Standard  Test  Method  for  Specular 
Gloss;  ASTM  D  610-85(1989j.  Standard 
Test  Method  for  Evaluating  Degree  of 
Rusting  on  Painted  Steel  Surfaces; 
ASTM  D  822-89,  Standard  Practice  for 
Conducting  Tests  on  Paint  and  Related 
Coatings  and  Materials  using  Filtered 
Open-Flame  Carbon-Arc  Light  and 
Water  Exposure  Apparatus;  ASTM  D 
1535-«9,  Standard  Test  Method  for 
Specifying  Color  by  the  Munsell 
System;  ASTM  D  1654-92,  Standard 
Test  Method  for  Evaluation  of  Painted 
or  Coated  Specimens  Subjected  to 
Corrosive  Environments;  ASTM  D 
1693-70(1988),  Standard  Test  Method 
for  Environmental  Stress-Cracking  of 
Ethylene  Plastics;  ASTM  D  2197- 
86(1991).  Standard  Test  Method  for 
Adhesion  of  Organic  Coatings  by  Scrape 
Adhesion;  ASTM  D  2247-92.  Standard 
Practice  for  Testing  Water  Resistance  of 
Coatings  in  100%  Relative  Humidity: 
ASTM  D  2565-92,  Standard  Practice  for 


metallic  or  nonmetallic  materials  in 
different  sizes  and  configurations  to  suit 
a  variety  of  applications.  The  purjKwe  of 
a  housing  is  to  protect  its  rx)ntents  from 
environmental  elements,  rodents, 
insects,  or  vandalism  and  unauthorized 
access.  Housings  are  designed  with 
internal  brackets  for  accommodating 
splicing,  bonding  and  grounding 
connections,  cable  terminals,  Cross- 
connect  facilities,  load  coils,  and  optical 
and  electronic  equipment. 

(2)  Pedestals  are  nousings  primarily 
intended  to  house,  organize,  and  protect 
cable  terminations  incorporating 
terminal  blocks,  splice  connectors  and 
modules,  ground  lugs  and  load  coils. 
Activities  typically  performed  in  a 
pedestal  are  cable  splicing,  shield 
bonding  and  grounding,  inductive 
loading,  and  connection  of  subscriber 
drops.  . 

(3)  Serving  area  interface  (SAI) 
cabinets  are  housings  intended  to 
perform  some  of  the  same  functions  as 
pedestals  but  are  primarily  intended  to 
serve  as  the  connecting  terminal 
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between  feeder  cable  and  distribution 
cables. 

(4)  Outside  plant  housings  shall  be 
manufactured  in  accordance  with 
National  Electrical  Code  (NEC) 
requirements,  Underwriters' 
Laboratories  (UL)  requirements. 
Department  of  Labor,  Occupational 
Safety  and  Health  Administration 
Standards  (OSHA).  and  all  other 
applicable  Federal,  State,  and  local 
requirements  including,  but  not  Umited 
to,  statutes,  rules,  regulations,  orders,  or 
ordinances  otherwise  imposed  by  law. 

(c)  General  documentation 
requirements — (1)  Installation  and 
maintenance  instructions,  (i)  Each 
product  shall  have  available  a  set  of 
instructions  designed  to  provide 
sufficient  infonnation  for  the  successful 
installation  of  the  housing,  cables, 
auxiliary  equipment,  and  Ihe  associated 
splice  preparation.  The  instructions 
shall  be  of  sufficient  size  to  be  easily 
read  and  shall  be  printed  using 
waterproof  ink.  Pedestal  instruction 
sheets  shall  include  a  list  of 
miscellaneous  replacement  parts  that 
may  be  purchased  locally.  SAI  systems 
shall  be  supplied  with  complete 
instructions  for  installation  and  use. 

(ii)  When  requested  by  REA,  or  an 
R£A  borrower,  the  manufacturer  shall 
prepare  a  training  package  for  the 
purpose  of  training  technicians  in  the 
use  and  installation  of  the  product  and 
its  auxiliary  equipment. 

(iii)  The  manufacturer  shall  provide 
ordering  infonnation  for  repair  parts. 
Repair  parts  shall  be  obtainable  through 
a  local  distributor  or  shall  be  easily 
obtainable.  Infonnation  describing 
equivalent  parts  and  their  sources 
should  be  provided  for  those  parts  that 
may  also  be  obtained  from  other 
sources. 

(2)  Quality  assumnce.  The 
manufacturer  shall  demonstrate  the 
existence  of  an  ongoing  quality 
assurance  program  that  includes 
controls,  procedures,  and  standards 
used  for  vendor  certitication,  source 
inspection,  incoming  inspection, 
manufacture,' in  process  testing, 
calibration  and  maintenance  of  tools 
and  test  equipment,  final  product 
inspection  and  testing,  periodic 
qualification  testing  and  control  of 
nonconforming  materials  and  products. 
The  manufacturer  shall  maintain  quality 
assurance  records  for  five  years. 

(3)  REA  acceptance  applications,  (i) 
The  tests  described  in  this  specification 
are  required  for  acceptance  of  product 
designs  and  ma)or  modifications  of 
accepted  designs.  All  modifications 
shall  be  considered  major  unless 
otherwise  declared  by  REA.  The  tests 
are  intended  to  show  the  inherent 


capability  of  the  nianufacturer  to 
produce  products  jyvhich  have  an 
expected  service  Hfe  of  30  years. 

(ii)  For  initial  acceptance  the 
manufacturer  shall: 

(A)  Submit  an  original  signature 
certification  that  t||e  product  complies 
with  each  section pf  the  specification: 

(B)  Provide  quatfication  test  data; 

(C)  Provide  OS1|a  Material  Safety 
Data  Sheets  for  thi  product; 

(D)  Provide  a  d^ailed  explanation 
concerning  the  intended  use  and 
capacity  of  the  prqduct; 

(E)  Provide  a  copnplete  set  of 
instructions,  recohmendations  for 
equipment  organir,ation  and  splicing; 

(F)  Agree  to  periodic  plant 
inspections; 

(G)  Provide  a  ceiification  that  the 
product  does  or  does  not  comply  with 
the  domestic-origin  manufacturing 
provisions  of  the  "Buy  American" 
requirements  of  the  Rural  Electrification 
Act  of.l938  (7  U.S.C.  901  et  seq.); 

(H)  Provide  user^estimonials 
concerning  field  performance  of  the 
product; 

(1)  Provide  prod  jct  samples  if 
requested  by  REA:  and 

(J)  Provide  any  other  data  required  by 
the  Chief,  Outside  Plant  Branch 
(Telephone). 

(iii)  Each  requirement  of  this  section 
must  be  addressee  in  submissions  for 
acceptance.  The  d3signation  N/A  may 
be  entered  when  t  le  requirements  do 
not  apply. 

(iv)  Acceptance  requests  should  be 
addressed  to: 

Chairman,  Techni  :ai!  Standards  Committee 
"A"  (Telephone),  Trlecommunications 
Standards  Division.  Rural  Electrification 
Administration,  Wa.  hington,  DC  20250- 
1500. 

(d)  Functional  cesign  criteria  for 
housings — (1)  Gereral  requirements,  (i) 
The  functional  recuirements  for 
housings  concern  materials,  finishes, 
environmental  factors,  and  design 
features  that  are  applicable  to  most 
above  ground  housings  used  in  the 
outside  plant. 

(ii)  Housings  shall  be  of  suflicient  size 
to  permit  easily  nranaged  installation, 
operational,  testirg,  and  maintenance 
operations.  The  gt  neral  shape  of  outside 
plant  housings  is  isually  comparable  to 
that  of  a  rectanguUr  column  or  cylinder, 
with  the  shape  of  my  particular  housing 
being  left  to  the  n^anufacturer's 
discretion.  Each  design  is  subject  to 
acceptance  by  RE.  i. 

(2)  Housing  typ  ?s  and  capacities,  (i) 
Housings  used  in  outside  plant  are 
either  the  smaller  housings  generally 
known  as  p^desta  s  or  larger  housings 
known  as  equipmint'or  splice  cabinets. 
Both  categories  m  ly  have  designs 


intended  for  stake  mounting,  pole 
mounting,  or  pad  mounting. 

(ii)  The  classifications  of  pedestals  are 
the  general  purpose  channel  Type  (H) 
and  the  dome  Type  (M).  The  Type  H 
pedestal  has  eillier  front  only  access  or 
back  and  front  access  while  the  Type  M 
pedestal  has  top  only  access.  Pedestals 
are  further  designated  as  follows: 


Pole 

-Stake 

Type 

Pole 

Mounted 

Mounted 

Mounted 

(Extra 

High) 

BD3  

H  

BD3A  

. 

BD4  

H  

BD4A  

. 

BOS  

H 

BD5A  

. 

BD7  

H 

BD7A  

. 

BD14  

M 

BD14A    ... 

BD14AG 

BD15  ....*... 

M. 

BD15A  .. 

BD15AG 

BD16  

M 

B016A  ... 

B016AG 

(iii)  The  minimum  volume  associated 
with  the  p)edestal  designations  shall  be 
as  shown  in  the  following  table: 


Minimum  Volume 

Pedestal  Housing 
Designation^) 

Cut)ic  Cen- 
timeters 

(Cubic 
Inches) -=s 

cmJ 

(in.J) 

BD3.  B03A(2i 

BD4,  BD4A(2I 

BD5.  B05A42I 

BD7(2)  

9.000 

15,000 

35.000 

72.000 

9.000 

27,000 

38,000 

(550) 

(900) 

(2.100) 

(4.400) 

(550) 

(1.600) 

(2,300) 

BD14,  BD14A, 
BD14AGUI. 

BD15,  BD15A. 
BD15AGi5>. 

BD16,  BD16A. 
BD16AGni. 

Note  (1):  Housings  designed  for  unique 
purposes  will  be  evaLated  on  a  case-by-case 
basis. 

Note  (2):  For  Type  H  pedestals,  the 
minimum  volume  is  that  space  as  measured  5 
centimeters  (cm)  (2  inches  (in.))  below  the  top 
of  the  housing  to  a  point  40  cm  (16  in.)  above 
the  bottom  of  tt>e  lower  cover  plate. 

Note  (3):  The  mirwnum  volume  of  the  Type 
M  pedestals  shall  be  the  space  within  the 
dome  nneasured  from  the  lower  edge  of  the 
dome  to  a  point  5  cm  (2  in.)  from  the  top. 

(iv)  Equipment  cabinets  intended  for 
use  as  serving  area  interface  housings 
shall  be  assigned  size  designations 
according  to  their  maximum  pair 
termination  capacities.  The  capacity 
will  vary  depending  on  the  type  of 
terminating  equipment  used.  Serving 
area  interface  cabinets  shall  be  suffix 
designated  with  an  "A"  for  pole 
miounting.  "X"  for  pad  mounting,  and 
"S"  for  stake  mounting. 

(v)  Large  pair  count  splice  cabinets 
are  classified  according  to  their  splice 
capacity.  Approximately  48  cm'  (3.0 
in.  J)  of  splice  area  per  pair  straight 
spliced  shall  be  permitted. 


i  ! 


J 
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(vi)  The  minimum  volume  associated 
with  large  pair  count  splice  cabinets 
shall  be  as  shown  in  the  following  table: 


Sp<«ce 

Minimum  VoJ- 

Maximum 

Cabinet 
Designa- 

tJonn) 

ume 

Splice  Capacity 

{cm.3)  (In.J) 

(Pairs) 

BO6000 

295,000 
(18.000). 

6.000 

B08000 

393.000 
(24,000). 

8.U0O 

BD10000 

491.000 
(30,000). 

10,000 

Nota  (1):  Additional  sizes  o(  splica  cabinets 
shall  be  considered  by  REA  on  a  case-by- 
case  basis. 

(3)  Design  and  fabrication 
requirements  for  housings,  (i)  Type  H 
pedestal  housings  may  consist  of  an 
enclosed  channel  incorporating  an 
integrally  mounted  stake  that  serves  as 
a  backplate.  or  they  may  be  designed  for 
universal  mounting  on  stakes  or  poles. 
The  body  of  the  housing  shall  have  two 
major  components;  an  upper  cpvei  and 
a  base  cover.  The  upper  cover  shall  have 
a  top,  front  and  back  plate  with  the  front 
cover  removable  to  permit  entry  and 
provide  increased  work  space.  The  base 
cover  shall  consist  of  a  front  plate  and 
back  plate.  The  base  cover  back  plate 
may  be  an  extension  of  the  upper  back 
plate  cover. 

(ii)  Type  M  pedestal  housings  shall 
consist  of  a  one  piece  upper  sleeve 
designed  to  fit  over  the  base  cover 
trapping  air  to  prohibit  water  from 
entering  the  splice  area  when  installed 
in  locations  prone  to  temporary 
flooding.  Pedestals  designed  to  be 
mounted  extra  high  on  poles  for 
locations  susceptible  to  deep  snow  shall 
have  a  bottom  close-off  option  available 
to  prohibit  the  ingress  of  birds,  rodents 
and  insects. 

(iii)  The  external  housing  components 
on  all  outside  plant  housings  shall 
provide  reasonable  protection  against 
accidental  removal  or  vandalism. 
Housings  shall  be  equipped  with  a  cover 
plate  retaining  bolt  and  cup  washer  that 
may  be  opened  only  with  an  industry 
accepted  socket  typis  can  wrench. 
Housings  may  be  equipped  with 
provisions  to  allow  the  purchaser  to 
install  a  padlock. 

(iv)  Installed  housings  shall  resist  the 
disassembling  force  of  frost  heaving 
applied  to  the  bottom  of  ground  line 
cover  plates.  The  base  cover  must 
remain  stationary  to  stabilize  the 
contents  of  the  housing  cavity.  ^ 

(v)  In  an  effort  to  provide  protection 
against  dust  penetration,  blowing  snow, 
rain,  and  ultraviolet  light  degradation  of 
internal  components,  all  mechanical 
gaps  shall  be  restricted.  The  use  of  seals, 
overlaps,  gaskets,  and  dovetailing  is 


required  to  assure  satisfactory 
protection  of  housed  equipment. 

(vi)  Knockouts,  cutouts,  or  notches 
designed  to  accommodate  aerial  service 
drops  shall  not  be  permitted.  A  design 
option  for  housings  intended  to 
accommodate  service  drops  shall 
include  a  separate  channel  or  equivalent 
in  the  base  cover  to  allow  future 
additions  of  service  drops  without  the 
removal  of  gravel  or  the  moisture  barrier 
in  the  base  of  the  housing.  Service  wire 
channels  must  be  designed  to  prevent 
the  entry  of  birds,  reptiles,  rodents  and 
insects. 

(vii)  Minimal  venting  of  housings  may 
be  necessary  to  relieve  internal  pressure 
and  condensation. 

(viii)  There  shall  be  no  aluminum 
housing  components  that  will  become 
buried  in  the  soil  when  the  housing  is 
properly  installed. 

(ix)  Housing  components  may  be 
assembled  using  rivets,  welds,  glue, 
bolts  and  nuts,  or  other  techniques 
suitable  for  the  materials  involved. 

(x)  Housings  and  their  components 
that  require  field  assembly  must  be 
capable  of  being  assembled  with  tools 
normally  available  to  outside  plant 
technicians. 

(xi)  Hinged  doors  on  SAI  housings 
and  large  pair  count  splice  housings 
shall  be  equipped  with  a  device  that 
restrains  the  doors  in  the  open  position. 

(xii)  Outside  plant  housings  shall  be 
free  of  sharp  edges,  burrs,  etc.,  that 
could  present  a  safety  hazard  to 
personnel  involved  in  installation  and 
kise  of  the  product  or  to  the  general 
fmblic.  Surfaces  inside  housings  must 
not  allow  pinching  of  conductors  during 
installation  of  cover  plates  or  the 
opening  and  closing  of  doors. 

(xiii)  A  ground  line  mark  shall  be 
provided,  approximately  15  cm  (6  in.) 
below  the  top  edge  of  the  housing  base 
cover  plate  on  housings  intended  for 
ground  level  mounting.  Base  cover 
plates  shall  have  be  a  minimum  height 
of  31  cm  (12  in). 

(xiv)  Any  housing,  which  weighs  in 
excess  of  91  kilograms  (kg)  (200  pounds 
(lb)),  including  its  contents,  shall  be 
equipped  with  lifting  brackets  for 
attaching  hoisting  cables  or  chains. 

(xv)  Housing  stakes  shall  be  a 
minimum  of  107  cm  (42  in.)  in  length. 
If  fabricated  from  steel,  they  shall  have 
a  minimum  thickness  of  No.  13  gauge  as 
measured  according  to  American 
Society  for  Testing  and  Materials 
(ASTM)  A  525-91b.  Stakes  shall  be 
formed  into  a  "U"  channel  with  a 
minimum  depth  of  2  cm  (0.75  in.).  The 
stake  shall  be  a  single  part  of  suitable 
design  strength  for  driving  91  cm  (36 
in.)  into  the  soil  with  hand  tools 
without  damage  such  as  bending  or 


warping.  The  stake  shall  have  adequate 
mounting  holes  having  a  minimum 
separation  of  15  cm  (6  in.)  for  mounting 
the  housing  baseplate.  The  stake 
material  must  resist  corrosion  and 
deterioration  when  exposed  to  soil  and 
atmospheric  conditions. 

(xvij  The  housing  design  must  permit 
a  logical  progression  of  installation 
^ps  that  would  normally  be 
e^ountered  in  typical  field 
installations. 

(xvii)  Provisions  for  attaching 
housings  to  stakes,  poles,  walls,  other 
housings,  or  pads  shall  be  provided  for 
each  design  intended  for  those 
purposes.  Locations  of  holes  for 
mounting  attachments  may  be  provided 
by  knockouts  on  above  ground 
components.  Mounting  hole  locations 
for  below  ground  components  may  be 
pred  rilled. 

(xviii)  Pole  mounting  hardware  shall 
provide  at  least  1.3  cm  (0.5  in.) 
clearance  from  the  pole  to  the  housing. 
Pole  mounting  brackets  shall 
accommodate  the  wide  range  of  pole 
sizes  used  in  the  telephone  industry- 

(xix)  Pad  mounted  Housings  shall 
have  hardware  available  for  anchoring 
the  housing  base  to  the  pad.  A  template 
may  be  provided  to  assist  in  the  location 
of  mounting  attachment  details  for  pad 
preparation. 

(xx)  Housings  equipped  with  stub 
cables  shall  have  strain  relief  devices  to 
permit  shipping  and  handling  of  the 
housing  without  damage  to  the  housing 
or  stub  cables.  Only  REA  accepted  cable 
shall  be  used  for  stub  cables.  The  cable 
manufacturer's  recommendations 
concerning  minimum  bend  radius  shall 
be  observed.  The  minimum  bend  radius 
for  most  copper  cables  is  10  times  the 
cable  diameter. 

(xxi)  Cable  supports  shall  be  provided 
near  the  top  of  the  ground  line  cover 
and  other  appropriate  locations  within 
the  housing  to  provide  cable  stability 
consistent  with  the  intended  use  and 
capacity  of  the  housing.  Cable  supports 
shall  be  capable  of  holding  a  minimum 
load  of  23  kg  (50  lb). 

(xxii)  An  adequate  supply  of 
nonmetallic  retainer  clips  or  tie  wraps 
capable  of  supporting  a  minimum  load 
of  23  kg  (50  lb)  shall  be  provided  with 
the  housing.  Adequate  spaces  for 
installation  of  the  clij^  or  tie  wraps 
must  be  provided  on  Be  housing 
backplate  and  cable  siiroorts.  -~^ 

(xxiii)  Housing  chamoers  designed  for 
splicing  operations  shall  be  equipped 
with  insulated  supporting  straps  or  rods 
suitable  for  supporting  splice  bundles. 
The  insulation  on  the  straps  or  rods 
shall  extend  for  the  entire  length  of  the 
device  and  shall  have  a  dielectric 
strength  of  15  kilovolts  (kv)  direct 


current  (dc)  minimum.  Housings  having 
an  "H"  frame  design  where  both  front 
and  rear  covers  may  be  removed  may 
incorporate  insulated  tie  bars  to  be  used 
as  cable  supports. 

(xxiv)  Housings  designed  to  contain 
equipment  in  addition  to  splices  shall 
be  equipped  with  a  device  for 
physically  separating  the  splice  area 
from  the  service  area  of  the  housing. 

(xxv)  A  dielectric  shield  rated  at  15  kv 
dc  shall  be  provided  to  enclose  the  cable 
splice  area.  The  shield  shall  extend  from 
the  lower  cable  supports  to  within  2.5 
cm  (1  in.)  of  the  top  of  the  housing.  The 
shield  shall  be  equipped  with  Velcro  or 
equivalent  fastening  devices  designed  to 
hold  the  shield  in  both  the  open  or 
closed  positions.  The  fastening  devices 
shall  extend  along  the  entire  vertical 
edge  of  the  dielectric  shield. 

(xxvi)  Mounting  arrangements  for  a 
variety  of  terminal  blocks  and  other 
equipment  shall  be  provided  by  means 
of  good  housekeeping  panels  or  other 
devices  that  may  enhance  the  service 
aspect  of  the  housing. 

(xxvii)  Housings  oesigned  for  serving 
area  interface  cabinets  may  be  shipped 
with  terminal  blocks  installed  and  stub 
cables  attached.  If  this  option  i$ 
exercised,  the  stub  cables  and  terminal 
blocks  must  be  REA  accepted.  In  all 
cases,  SAI  cabinets  must  be  equipped 
with  appropriate  mounting  devices  for 
installing  the  peripheral  equipment 
required  for  a  serving  area  interface. 


(xxviii)  Serving  area  interface  cabinets 
shall  be  designed  to  provide  physical 
separation  between  the  splicing  area 
and  the  area  provided  for  running  cross- 
connect  jumpers. 

(xxix)  Serving  area  Interface  cabinets 
and  large  splice  housings  must  have  an 
external  feature  for  attaching  a  padlock 
to  prevent  unauthorized  entry. 

(xxx)  Each  housing  shall  have  a 
tinned  or  zinc  electroplated  copper 
alloy  or  equivalent  connector  plate  or 
bar  to  be  used  for  terminating  ground 
and  cable  shield  bond  connections.  The 
device  shall  be  equipped  with  captive 
studs  and  nuts  with  captive  lock 
washers  designed  for  attaching  6 
American  Wire  Gauge  (AWG)  copper 
bonding  harness  wire  or  braid  and  a  6 
AWG  copper  ground  wire.  Connector 
plates  shall  be  equipped  with  enough 
studs  and  nuts  to  provide  individual 
connections  equivalent  to  the  maximum 
number  of  cable  sheaths  recommended 
for  the  housing.  Housings  shall 
incorporatv'^lesig.n  features  that  enable 
the  field  installation  of  at  least  one 
additional  connector  plate  for  service 
conditions  that  require  numerous 
connections.  A  bonding  and  grounding 
system  capable  of  providing  support 
and  strain  relief  for  service  wires  shall 
be  provided  for  housings  intended  for 
use  as  distribution  points.  The  bonding 
system  shall  be  designed  to  provide 
sheath  continuity  as  cable  and  service 


wires  are  installed,  and  prior  to  any 
other  operation  being  performed,  llie 
bonding  arrangement  shall  provide 
electrical  continuity  between  all  bonds 
and  the  ground  connector  plate.  The 
bonding  and  grounding  arrangement 
shall  permit  the  lifting  of  individual 
cable  ground  connections  for  testing  and 
cable  locating  activities  without 
jeopardizing  the  grounding  potential  of 
othier  cables  that  may  enter  the  housing. 
The  bonding  and  grounding  system 
shall  be  capable  of  conducting  a-euneut-^ 
of  1000  amperes  for  at  least  20  seconds. 

(4)  Warning  sign.  (0  A  buried  cable 
warning  sign  shall  be  securely  attached 
to  the  outside  of  each  housing.  The 
lettering  information  on  the  sign  shall 
be  permanent. 

(ii)  For  pedestals,  the  sign  shall  be 
centered  horizontally  on  the  front  cover 
and  the  top  of  the  sign  shall  be  not  more 
than  10  cm  (4  in.)  from  the  top  of  the 
housing. 

(iii)  For  serving  area  interface 
<f>  cabinets,  the  sign  shall  be  centered 
horizontally  and  vertically  on  the  door. 
If  there  are  two  doors,  the  sign  shall  be 
mounted  on  the  left  door. 

(iv)  Deviations  from  warning  sign 
location  requirements  are  permitted 
only  for  housing  design  constraints. 
Alternate  sign  locations  will  be 
considered  by  REA. 

(v)  The  REA  standard  sign  design  is 
shown  in  Figure  1 . 
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FitURE    1 
WARNING  SIGN 


7.5  cm  (3  In.)  opprox 


CAUTION 
BURIED 
CABLE 


BEFORE  DIGGING 

IN   THIS  VICINITY 

PLEASE  CALL 

TELEPHONE 

COMPANY 


15  cm  (6in.) 
approx 


u 


(5)  Housing  materials,  (i)  Materials 
used  in  housings  shall  present  no 
environmental  or  safety  hazard  as 
defined  by  industry  standards  or 
Federal,  State,  or  local  laws  and 
regulations. 

(ii)  All  materials  are  required  to  have 
fire  resistance  ratings  consistent  with 
recognized  industry  standards.  External 
materials  must  be  flame  resistant. 

(iii)  All  materials  used  in  the 
manufacture  of  housings  or  component 
parts  must  achieve  the  required  strength 
properties,  resist  deterioration  when 
exposed  to  outdoor  conditions,  and  be 
acceptable  to  REA  for  the  specific 
application.  New  materials  or  materials 
not  familiar  to  the  REA  staff  shall  be 
supported  by  test  and  performance  data, 
which  demonstrates  their  suitability  for 
the  intended  use. 


(iv)  Nonmetallic  housing  materials 
shall  have  a  fungus  growth  rating  no 
greater  than  one  according  to  ASTM  G 
21-90. 

(v)  Metallic  components  shall  be 
either  corrosion  resistant  or  protected 
against  corrosion  and  must  not  produce 
galvanic  corrosion  in  wet  or  humid 
conditions  on  other  metals  that  may  be 
present  in  the  housing  environment. 

(vi)  Mill  galvanized  steel  used  in  the 
manufacture  of  housings  shall  comply 
with  the  appropriate  requirements  of 
one  of  the  following  standards: 

(A)  ASTM  A  109-91; 

(B)  ASTM  A  366/A  366M-91; 

(C)  ASTM  A  525-91b;  or 

(D)  ASTM  A  526/A  526M-90. 
(vii)  Hot  rolled  steel  shall  comply 

with  the  appropriate  requirements  of 
one  of  the  following  standards: 

(A)  ASTM  A  569/A  569M-91a;  or 

(B)  ASTM  A  621/A  621M-91. 


(viii)  Cold  rolled  steel  shall  comply 
with  the  appropriate  requirements  of 
one  of  the  following  standards: 

(A)  ASTM  A  109-91;  or 

(B)  ASTM  A  366/A  366M-91. 
(ix)  Steel  parts  used  for  internal 

housing  brackets  shall  be  hexavalent 
chromate  coated  or  zinc  plated  in 
accordance  with  ASTM  B  633-85. 

(x)  Hardware  items  used  for 
assembling  or  fastening  housing 
components  shall  be  300  series  or 
passivated  400  series  stainless  steel  or 
hot  dip  galvanized  in  accordance  with 
ASTM  A  153-82  (1987).  Other  materials 
will  be  considered  by  REA  on  an 
individual  basis. 

(xi)  Aluminum  components  shall  be 
fabricated  from  alloy  types  5052  or  6061 
or  other  types  that  have  been  recognized 
as  having  acceptable  corrosion 
resistance  and  formability  and 
weldability  features. 
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(xii)  Nonmetallic  parts  must  be 
resistant  to  solvents  and  stress  cracking 
and  shall  be  compatible  with  metals  and 
other  materials  such  as  conductor 
insulations  and  filling  compounds  used 
in  the  manufacture  of  cable.  Plastic 
materials  must  be  noncorrosive  to 
metals  and  resist  deterioration  when 
exposed  to  industrial  chemical 
pollutants,  ultra-violet  rays,  road  salts, 
cleaning  agents,  insecticides,  fertilizers, 
or  other  detrimental  elements  normally 
encountered  in  the  outdoor 
environment. 

(xiii)  Housing  door  seals  and  gaskets 
may  be  manufactured  from  rubber  or 
synthetic  rubber-like  elastomer 
materials.  Seafs  and  gaskets  shall 
exhibit  a  high  degree  of  weatherability 
with  an  effective  life  of  at  least  30  years 
in  the  outdoor  environment.  The 
material  shall  be  tear  resistant  and  have 
a  low  compression  set. 

(6)  Housing  finish  requirements,  (i) 
All  interior  and  exteriorsurfaces  of 
housings  shall  be  free  from  blisters, 
wrinkles,  cracks,  scratches,  dents,  heat 
marks,  and  other  defects. 

(ii)  There  shall  be  inherent  design 
provisions  to  prevent  objectionable 
deterioration  of  the  housing  such  as 
rusting,  exposure  of  fiber  or 
delamination.  Secondary  protection, 
such  as  galvanizing  over  steel  per  ASTM 
A  526/A  526M-90  or  anodizing  over 
aluminum,  shall  be  provided  to  ensure 
reliability  over  the  projected  30  year 
design  life  of  the  housing. 

(iii)  Painted  metal  housings  shall  have 
a  minimum  gloss  of  60  (60°  specular)  in 
accordance  with  ASTM  D  523-89. 

(iv)  All  painted  surfaces  shall  have  a 
uniform  color  and  texture  in  accordance 
with  ASTM  D  3928-89.  Nonmetallic 
housings  shall  meet  recognized  industry 
standards  concerning  optical 
^appearance  for  gloss  and  haze  as 
applicable  for  the  material. 


(v)  The  colors  of  housings  that  R£A 
will  consider  for  acceptance  shall  be  as 


follows: 

CX)LOR 

STANDARD 

Gray-Green 

MunselieSGY  6.03/1.6 

Green 

MunseM  8.8  G2.6S'5  3 

Orange 

Federal  Standard  595A 

Odor  Number  12246 

• 

MunseM  Q.I  SYR  5.26/13.15 

Chocolate 

Munsell  5.27YR  2  40/2.60 

Color  Number  835 

(7)  Installation  requirements,  (i)  The 
design  of  the  housing  must  provide  for 
a  logical  and  normal  installation 
sequence,  i.e.,  excavation,  installation  of 
a  foundation  or  base  and  anchoring 
devices,  addition  of  hardware, 
installation  and  bonding  of  cables, 
splicing,  addition  of  service,  and  final 
closing. 

(ii)  No  special  tools  or.equipment 
other  than  that  usually  carried  by 
outside  plant  technicians  and 
construction  crews  must  be  required  for 
installation  of  the  housing.  Security 
devices  are  the  exception  to  this 
requirement. 

(iii)  Installation  hardware  shall 
maintain  housings  in  an  erect  and  stable 
position  when  subjected  to  normal 
storm  loads.  Pad  mounted  designs  must' 
accommodate  precast  or  cast-in-place 
reinforced  concrete  or  other  suitable 
prefabricated  material.  B.-ackets,  inserts 
for  fastening,  conduit  openings,  or  other 
items  necessary  for  a  pad  mounted 
installation  must  be  provided.  The 
manufacturer  shall  provide  detailed 
drawings  or  a  template  for  locating 
inserts,  conduit  openings,  or  slots  for 
cast-in-place  pad  construction. 

(e)  Performance  criteria  and  test 
procedures  for  housings — (1)  General 
information,  (i)  The  housing 
manufacturer  shall  per'orm  adequate 
inspections  and  tests  tc  demonstrate 


that  housings  and  housing  components 
comply  with  REA  requirements. 

(ii)  Testing  shall  be  performed  at  a 
room  temperature  of  24  ±  3°C  (75  ±  5°F). 
JTemperatures  for  testing  performed  at 
mher  than  room  temperature  shall  be 
determined  as  near  the  center  of  the 
produci  under  test  as  practical. 

(2)  Description  of  test  housing,  (i) 
Each  distinctly  designed  and  configured 
family  of  hou.sings  intended  to  perform 
a  particular  function  shall  be  tested. 

(ii)  The  typical  test  sample  shall 
consist  of  the  exterior  housing 
components  such  as  covers,  backplates, 
good  housekeeping  panels,  cap 
assembly,  anchor  posts,  decals,  etc. 
Interior  components  must  include  the 
bonding  and  grounding  hardware  for 
cables  and  service  wires  and  the 
dieleclric  shield.  The  housing  may 
include  terminal  blocks  or  cross-connect 
modules,  cable  splices,  or  the  typical 
outside  plant  equipment  the  housing  is 
designed  to  contain  and  protect. 

(3)  Environmental  requirement  for 
housings — (i)  Thermal  shock.  The  test 
housing  shall  be  placed  in  a  test 
chamber  and  exposed  to  the 
temperature  cycle  of  Figure  2  for  five 
complete  cycles.  The  step  f^pction 
nature  of  the  temperature  changes  may 
be  achieved  by  insertion  and  removal  of 
the  test  housing  from  the  chamber.  The 
soak  time  at  each  temperature  shall  be 
four  hours.  The  housing  shall  be 
removed  from  the  test  chamber  at  the 
conclusion  of  the  five-cycle  period. 
After  the  test  housing  temperature  has 
stabilized  to  room  temperature,  the 
housing  must  be  inspected  for 
deterioration  of  materials  and 
satisfactory  operation  of  mechanical 
functions. 


J 
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FIGURE    2 
THERMAL  SHOCK   TEMPERATURE  CYCLE 
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(ii)  Thermal  shock  and  humidity.  The 
test  housing  shall  be  placed  in  an 
environmental  test  chamber  at  95  ±  3 
percent  (%)  relative  humidity  (RH)  and 


temperature  cycled  per  Figure  3  for  a 
period  of  30  days.  At  the  end  of  the  test 
there  shall  be  no  rust  or  corrosion  of  any 
closure  components.  Minor  corrosion 


due  to  surface  scratches,  nicks,  etc.  is 
permitted.  If  the  closure  is  made  of  a 
nonmetallic  material,  there  shall  be  no 
signs  of  degradation. 


/ 
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FIGURE'  3 

ENVIRONMENTAL  TEST  CHAMBER 
TEMPERATURE  CYCLE 
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Note:    Relotive  Humidity  ==  95%  ±  3% 


(iii)  Humidity  and  condensation.  Test 
panels  shall  be  placed  in  an 
environmental  chamber  and  subjected 
to  1.008  hours  (42  cycles)  of  exposure 
per  ASTM  D  2247-92.  One  cycle 
consists  of  24  hours  of  100%  humidity 
(with  condensation  on  the  panels)  at  a 
cabinet  temperature  of  38  ±  l^C  (100  ± 
2''F)  and  an  ambient  temperature  of  25 
±  1°C  (77  ±  2'F)  without  heat  input. 
Upon  completion  of  cycling,  the  test 
panels  shall  be  subjected  to  an  11 
newton-meter  (N-m)  (100  pound-inches 
(Ib-in.))  impact  test  using  the  Gardner- 
Impact  Tester  or  equivalent.  Test  panels 
shall  show  no  substrate  or  coating 
cracking  or  loss  of  coating  adhesion  on 
either  side. 

(iv)  Weatberability.  Three  test  panels 
shall  be  tested  for  weatberability  in 
accordance  with  the  appropriate 
procedures  of  either  ASTM  D  822-89  or 
ASTM  G  23-90.  Total  exposure  time 
shall  be  a  minimum  of  800  hours. 
Failure  is  defined  as  fading,  cracking, 
blistering,  or  delamination  on  any  of  the 
three  test  panels. 

(v)  Low  temperature  durability.  Low 
temperature  durability  shall  be  proven 
by  exposing  the  three  test  panels  from 
paragraph  (e){3)(iv)  of  this  section  to  at 
leaA  25  continuous  cycles  of  the 
following  test  sequence: 

(A)  To  insure  complete  saturation  of 
the  three  test  panels,  soak  them  for  96 


hours  in  a  container  of  distilled  water 
22  ±  2°C  (71.6  ±  4°F); 

(B)  Lower  the  temperature  of  the 
water  and  the  immerse  i  test  panels  to 
-  28  ±  2''C  ( -  18.4  ±  4°/")  and  stabilize 
for  24  hours;  * 

(C)  Thaw  the  water  vith  the  samples 
to  22  ±  2''C  (71.6  ±  4"^;  and  stabilize  for 
24  hours; 

(D)  Repeat  the  proce  lure  24  times. 
Any  cracking,  crazing,  deforming,  or 
delaminating  on  any  o  the  three  test 
panels  shall  be  considi  red  a  failure;  and 

(E)  Remove  the  saraj  les  from  the 
water  and  impact  tesU<  he  three  panels 
by  delivering  a  force  o"  11.3  N-m  (100 
Ib-in.)  using  a  Gardnei -Impact  Tester  to 
each  specimen  at  71. 1 2.  and  -  28  i  2°C 
(159.8.  71.6,  and  - 18  4  ±  4T).  after 
stabilizing  them  at  these  temperatures 
for  at  least  two  hours.  Visual  inspection 
shall  reveal  no  deformation  or 
perforations  on  any  oj  the  test  panels. 

(vi)  Corrosion  resistance.  Corrosivity 
shall  be  tested  in  accordance  with  the 
requirements  of  ASTM  B  117-90.  Both 
scribed  and  unscribed  panels  shall  be 
evaluated  following  he  procedures  of 
ASTM  D  1654-92.  Scribed  panels  shall 
have  a  rating  of  at  le^st  six.  following 
500  hours  of  exposi  re  to  salt  fog.  and 
the  unscribed  pane's  shall  have  a  rating 
no  lower  than  10.  a^er  1.000  hours 
exposure.  Visual  ri  st  inspection  shall 
confirm  no  more  tl  an  0.03%  rusting 


(rust  grade  9)  of  the  surface  area  of  the 
test  sample  when  evaluated  in 
accordance  with  ASTM  D  610-85(1989) 
The  unscribed  samples  shall  be 
impacted  with  an  11.3  N-m  (100  Ib-in.) 
force,  using  a  Gardner-Impact  Tester  or 
equivalent.  Visual  inspection  of  the 
impacted  samples  shall  reveal  no  loss  of 
adhesion  between  the  base  material  and 
the  coating  or  cracking  at  the  finish  on 
the  test  panels. 

(vii)  Fungi  resistance.  Fungi 
resistance  of  nonmetaliic  housing 
materials  shall  be  tested  according  to 
the  procedures  of  ASTM  G  21-90.  Any 
rating  greater  than  one  shall  be 
considered  a  failure.  > 

(viii)  Stress  crack  resistance.  The 
stress  cracking  characteristics  of 
nonmetallic  housing  components  shall 
be  tested  in  accordance  with  ASTM  D 
1693-70(1988).  The  tests  shall  be 
performed  at  49  x  2°C  (120  ±  4T)  for  14 
days  and  exposed  to  the  following 
materials: 

(A)  Industry  recognized  filling 
compounds; 

(B)  Isopar  M; 

(C)  Industry  recognized  solvents; 

(D)  Indoslry  recognized  encapsulants; 
and 

(E)  Commonly  used  insect,  pest,  and 
weed  control  products  and  agricultural 
fertilizers. 

(ix)  Chemical  resistance  (A)  Chemical 
resistance  shall  be  determined  by 
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immersing  representative  nonmetallic 
material  samples  in  each  of  the 
following  solutions  for  72  hours  at  22  ± 
2''C(71.6±4°F): 

(1)3%  sulfuric  acid; 

[2]  100  parts  per  million  (ppm) 
trichloroethane  in  water; 

[3)  0.2  N  sodium  hydroxide;  and 

(4)  Unleaded  high  octane  gasoline. 
(B)  There  shall  be  no  swelling, 

deformation,  or  softening  of  the  material 
samples  or  any  discoloration  of  the 
solution. 

(x)  Ultraviolet  resistance.  Test  panels 
of  metallic  and  nonmetallic  outer 
housing  materials  shall  be  subjected  to 
700  hours  exposure  per  ASTM  D  2565- 
92  using  the  type  BH  apparatus.  The 
panels  shall  not  exhibit  fading, 
blistering,  checldng,  or  delamination. 

(xi)  Weathertightness.  The  housing 
shall  be  mounted  in  its  typical  Reld 
installation  position  and  sprayed  with 
water.  The  temperature  of  the  water 
shall  be  adjusted  to  be  equal  to  or 
warmer  than  the  temperature  of  the 
cabinet  interior  to  avoid  the  possibility 
of  condensation.  A  water  spray  head 
shall  be  used  to  direct  water  at  the 


housing  so  that  the  water  stream  will 
strike  the  assembly  at  a  downward  angle 
of  45  degrees.  The  flow  of  the  water 
shall  be  3.8  liters  per  minute  (one  gallon 
per  minute),  with  276  kilopascals  (40 
pounds  per  square  inch)  head  of 
pressure.  The  spray  head  shall  be  held 
1.8  meters  (m)  (6  feet  (ft))  from  the  test 
cabinet.  The  spray  head  shall  be 
adjusted  so  that  water  impinges 
uniformly  over  the  housing  surface.  The 
duration  of  the  test  shall  be  five 
minutes.  All  vertical  cabinet  surfaces 
shall  be  tested  by  this  procedure.  The 
exterior  of  the  cabinet  shall  be 
thoroughly  dried  with  towels  (no  heat 
drying)  prior  to  examination  of  the 
housing  interior.  The  interior  of  the 
housing  shall  be  checked  for  presence  of 
water.  Wetting  of  over-lapping  surfaces 
is  permitted.  There  shall  be  no  presence 
of  water  inside  the  housing. 

(xii)  Wind  Resistance.  (A)(1)  Stub  pole 
or  wall  mounted  serving  area  interface 
and  large  pair  count  splice  housings 
shall  be  subjected  to  a  load  (F)  as  shown 
in  Figure  4  and  the  following  table  to 
simulate  the  turning  moment  equivalent 
to  a  uniform  wind  load  of  161 


kilometers  per  hour  (km/h)  (100  miles 

[)er  hour  (mi/h))  perpendicular  to  the 
argest  surface  area. 


Maximum  Area  of 

Load 

Largest  Surface 

Squa'a  Centi- 

meters (Square 
Incries) 

kg 

(lb) 

cm2  (in.2) 

5.200  (800)  Of 

18 

(40) 

less 

5.201  to  9,100      ■ 

32 

(70) 

(801  to  1.400) 

9,101  to  13.000 

45 

(100) 

(1,401  to 

2.000) 

13,001  to  16,200 

57 

(125) 

(2.001  to 

2,500) 

(2)  The  housing  shall  remain  in  its 
original  mounting  position  throughout 
the  test  and  exhibit  no  mechanical 
deformation. 

Note:  The  procedures  for  housings  with 
larger  surface  area  will  be  evaluated  by  REA 
on  a  case-by-case  basis. 
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FIGURE  4  f 

TURNING  MOMENT  -  POLE  MOUNTED  HOUSINGS 


Adopter  brocket 
OS  required 


•  (B)(7)  Pad  or  ground  mounted  SAI  or  splice  housings  shall  be  subjected  to  a  load  (F)  as  shown  in  Figure  5  and 
the  following  table  to  simulate  the  overturning  moment  equivalent  to  a  uniform  wind  load  of  161  km/h  (100  mi/ 
h)  perpendicular  to  the  largest  surface  area. 


Height 


cm  (in.) 


122  (48)  or  less 


123-152  (4^-60) 


153-183  (61-72) 


Maximum  Area  of  [.argest 
Surface 


cmJ  (in.2) 


11,000  (1.700)  or  less  

11,001-13,000  (1,701r2.0CO) 
13.001-14,900  (2,001-2,3C0) 

11,700  (1,800)  or  less  

11.701-14,300  (1,801-2,2C0) 
14,301-16,200  (2,201-2,5C0) 
16,201-18,800  (2,501r2,9C0) 
18,801-20,800  (2,901^.200) 
20,801-23,400  (3,201-3,6C0) 

14,300  (2,200)  or  less  

14,301-16,900  (2,201-2.600) 
16,901-19,500  (2.601 -S.OCO) 
19,501-22.700  (3,001-3.5CO) 
22.701-25,300  (3,501-3,900) 
25,301-27,900  (3.901-4,300) 


..>, 


Load 


kg 


91 
104 
118 

91 
109 
127 
145 
163 
181 
109 
127 
150 
172 
190 
213 


Ob) 


(200) 
(230) 
(260) 
(200) 
(240) 
(280) 
(320) 
(360) 
(400) 
(240) 
(2P0) 
(330) 
(380) 
(420) 
(470) 
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[2]  The  housing  shall  remain  in  its  original  mounting  position  throughout  the  test  and  exhibit  no  mechanical  deforma- 


tion. 


Note:  The  procedures  for  housings  with  larger  surface  areas  will  be  e>Aluated  by  REA  on  a  case-by-case  basis. 


FIGURE  5 
OVERTURNING  MOMENT,  PAD  MOUNTED  HOUSINGS 
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Notes: 
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The  load     F     shall  be  applied  perpendicular 
to  the  cabinet  width  where  the  width  is 
greoter  than  the  depth. 

2.  If  0  foundation  is  used,  the  load  "F"  shall 
be  applied  toward  the  edge  nearest  to  the 
cabinet. 


(xiii)  Fire  resistance.  (A)  The  test 
housing  shall  be  installed  in  a  manner 
typical  of  field  installation.  U.S.  Nd,  1 
wheat  straw  shall  be  placed  on  the  ^ 
ground  around  the  housing  base  in  an 
one  meter  (3  ft)  radius  at  an 
approximate  depth  of  10  cm, (4  in.).  The 
straw  shall  be  ignited  and  permitted  to 
bum  fully.  After  the  housing  has  cooled, 
its  contents  shall  be  inspected  for 
evidence  of  ignition,  melting,  burning, 
or  structural  damage.  Damage  sufficient 
to  impair  service  constitutes  failure. 

(B)  Polymeric  materials  shall  be  tested 
in  accordance  with  the  Underwriters 
Laboratories  Publication  (UL)  94,  dated 
June  18, 1991.  Materials  used  in  housir3 
components  shall  have  a  rating  of  94V- 
0  or  94V-1  and  shall  not  sustain 


combustion  when  an  open  flame  source 
is  removed.  , 

(4)  Mechanical  requirements  for 
housings — (i)  Impact  resistance.  The  test 
housing  shall  be  subjected  to  the 
following  impacts  according  to  its 
minimum  volume  or  minimum  width 
and  depth  as  shown  in  the  following 
table: 


Minimum  Vol- 
ume 

Minimum 

Width  or 

Depth 

Impact 
Force 

cmJ  (in.J) 

cm  (in.) 

N-m  (Ib-ft) 

Less  than 

35.000  (2,100) 
35,000  (2.100) 

or  Greater 

Less  than  13 

(5). 
13  (5)  or 

Greater. 

68(50) 
136  (100) 

(A)  The  impact  force  shall  be 
delivered  to  the  front,  back,  and  top 
surfaces.  Circular  housings  shall  be 
impacted  on  side  surfaces  180°  apart 
and  on  the  top.  The  device  used  to 
deliver  the  force  shall  be  spherical  and 
approximately  25  to  31  cm  (10  to  12  in.) 
in  diameter.  A  typical  test  procedure 
may  include  the  use  of  a  hard  rubber 
bowling  ball,  weighing  6  to  7  kg  (13  to 
16  lb),  enclosed  in  a  mesh  bag,  attached 
to  a  rope  with  a  metal  ring.  The  load 
shall  be  dropped  vertically  on  the  top 
surface  and  applied  to  the  sides  with  a 
pendulum  motion  using  the  appropriate 
height  and  extension  arm  to  achieve  the 
required  impact  force.  The  housing 
must  be  impacted  at  the  approximate 
mid-point  of  the  surface  area. 
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(B)  Housings  shall  be  conditioned  for 
a  minimum  of  eight  hours  at  -  40''C 

( -  40°F)  in  an  environmental  chamber 
prior  to  testing.  If  the  chamber  is 
insufficient  in  size  to  conduct  tests 
within  the  chamber,  the  housing  may  be 
removed  and  shall  be  tested  within  10 
minutes  after  removal. 

(C)  After  impact  testing,  the  housing 
shall  not  exhibit  fractured  or  ruptured 
surfaces  sufficient  to  allow  the  ingress 
of  moisture  or  dust.  The  housing  shall 
not  exhibit  mechanical  damage  that 


would  impair  the  functioning  of  hinges, 
latches,  locks,  etc. 

(ii)  Load  dePecticn.  Free  standing 
buried  plant  housings  shall  be  tested  for 
load  deflection  in  accordance  with 
Figure  6.  The  assembled  housing  shall 
be  rigidly  held  in  place  by  a  mechanical 
means  to  simulate  a  normal  field 
installation.  A  length  of  wire  or  cable, 
or  other  suitable  material,  shall  be 
placed  around  the  top  section  of  the 
housing  anddeadended.  The  wire  or 
cable  shall  be  initially  tensioned  to  23 


kg  (50  lb).  A  measurement  shall  then  be 
taken  of  the  deflection  of 'he  housing  at 
the  fop  as  shown  in  Figure  6.  The 
deflection  shall  be  recorded  at 
incremental  loads  of  23  kg  (.50  lb)  until 
destruction  of  the  housing  occurs.  The 
average  load  for  the  three  directions 
shall  not  be  less  than  136  kg  (300  lb) 
and  the  minimum  load  in  any  direction 
shall  be  113  kg  (250  lb).  Failure  is 
defined  as  housing  component  fracture 
or  crazing  of  the  housing's  surface 
finish. 


FIGURE  6 
MEASURING  LOAD  DEFLECTION 

I — Measure  deflection   of  housing  at   this  point 


3^=^-^Lood 


_  Secure  wire  or  coble  to  prevent  it 
\from  sliding  off  end  of  housing 


—  Front 


-Lood 


^Side 


Load 


—  BocW 


igidly  held  to  prevent  deflection      j 
elow  this  point  * 


Notes:  •! 

1  One  pedestal-mounted  housing  of  eoch  BD  dossificction  shcH 
be  tested  to  failure  in  each  of  the  directions  shown  above 

2  A  totol  of  three  pedestol-mounted  housings  of  eoch  BO 
clossificotion  shall  be  subjected  to  the  required  loods  .m  each 

direction. 

ft 

3  The  overoge  load  for  the  three  directions  shall  not  be  less 
than  136  kilogroms  (300  pounds).     The  minimum  load  shell  be 
113  kilogroms  (250  pounds). 

4.   Pole  mounted  housings  sholl  be  subjected  to  the  some  loading 
criterio. 


(iii)  Vibration  requirements.  The  test 
housing  and  its  contents  shall  be 
subjected  to  acceleration  at  a  sine  wave 
frequency  sweep  rate  as  shown  in 
Figure  7  for  a  housing  packaged  for 


shipment  and  Figure  8  for  an  ' 

unpackaged  housing.  The  frequency 
sweep  maybe  performed  continually  or 
sequentially.  The  test  shall  be 
conducted  once  alcMij  each  of  three 


mutually  perpendicular  axes  of  the 
housing.  There  shall  be  no  mechanical 
or  electrical  degradation  of  the  housing 
or  its  contents.  Noticeable  damage  to  the 
housing  constitutes  failure. 
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FIGURE  7 
VIBRATION  TEST  FOR  PACKAGED  HOUSINGS 
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FIGURE  8  V 

VIBRATION  TEST  FOR  UNPACKAGED  HOUSINGS 

Acceleration  (m/s^)        \ 
98.0  r- 
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(iv)  Dmp  test  requirements.  Housings 
shall  be  subjected  to  appropriate  drop 
tests  according  to  their  weight.  The  drop 
tests  shall  be  performed  on  housings 
and  their  contents  as  normally  packaged 
as  well  as  on  unpackaged  housings.  The 
tests  shall  be  conducted  on  a  smooth 
level  concrete  floor  or  similar 
unyielding  surface.  For  comer  drops, 
the  packaged  housing  and  its  contents 
shall  be  oriented  at  impact  such  that  a 
straight  line  drawn  through  the  struck 
comer  and  package  geometric  center  is 
approximately  perpendicular  to  the 
impact  surface. 

(A)  Packaged  housings  and  their 
contents  weighing  91  kg  (200  lb)  or  less 
shall  be  capable  of  enduring  a  single 
drop  on  each  face  or  comer  without 
damage  from  a  height  specified  as 
follows: 


Packaged  Housing  In- 
cluding Contents  weight 

Drop  Height 

kg  (lb) 

on  (In.) 

0  to  9  (0  to  20) 
10  to  23  (21  to  50) 
24  to  45  (51  to  100) 
46  to  91  (10110  200) 

76(30) 
61  (24) 
53(21) 
46  (18) 

(B)  Packaged  housings  and  their 
contents  weighing  mom  than  91  kg  (200 
lb)  shall  be  capable  of  enduring  a  single 
drop  on  each  of  two  dif  gonally  opposite 
comers  of  the  package  vithout 
significant  damage  from  a  height 
specified  as  follows: 


Packaged  Housing  In- 
cluding Contents  Weight 

Drop  Height 

kg  (lb) 

cm  (in.) 

92  to  453  (201  to  1000) 
Over  to  453  (1000) 

30(12) 
15(6) 

(J)  The  packaged  housing  and 
contents  shall  be  place  d  on  its  normal 


shipping  base  w^th  one  comer 
supported  15  cnl  (6  in.)  above  the  floor 
and  the  other  comer  of  the  same  end 
supported  30  cm  (12  in.)  above  the  floor 
as  shown  in  Figure  9.  The  unsupported 
end  of  the  package  shall  be  raised  so 
that  the  lowest  comer  reaches  the  height 
listed  above  and  then  allowed  to  fall 
freely. 

{2)  The  procedure  of  paragraph 
(e)(4)(iv)(B)(I)  of  this  section  shall  be 
repeated  for  the  diagonally  opposite 
comer. 

(5)  The  packaged  housing  and 
contents  shall  be  capable  of  enduring  a 
single  drop  on  each  edge  of  the  base  of 
its  normal  shipping  position  from  the 
required  height  without  damage  and 
shall  remain  operational  without 
function  impairment.  The  packaged 
housing  and  contents  shall  be  placed  on 
its  base  with  one  edge  supported  on  a 
sill  15  cm  (6  in.)  high  and  the 
unsupported  edge  raised  to  the  required 
height  as  shown  in  Figm^  10  and 
allowed  to  fall  freely. 
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(4)  The  procedure  of  paragraph 
(e)(4)(iv](B)(3)  of  this  section  shall  b»4 
repeated  for  all  edges  of  the  base. 

(C)  Unpackaged  housings  and  their 
contents  weighing  23  kg  (50  lb)  or  less 
shall  be  capable  of  enduring  a  single 
drop  on  each  face  and  adjacent  comers 
without  significant  damage  from  a 
height  specified  as  follows: 


Packaged  Housing  In- 
duding  Contents  Weight 

r 

Drop  Height 

■4 

kg  (lb) 

cm  (in.) 

0  to  9  (0  to  20) 
10  to  23  (21  to  50) 

10  {4) 
8(3) 

(D)  Unpackaged  housings  and  their 
contents  weighing  more  than  23  kg  (50 
lb)  shall  be  capable  of  u nduring  a  single 


drop  without  significant  damage  when 
lifted  by  its  normal  hoisting  supports  as 
shown  in  Figure  11  and  with  its  lowest 
point  at  a  height  specified  as  follows: 


Packaged  Housing  In- 
d'-iding  Contents  Weight 

Drop  Height 

kg(!b) 

cm  (in.) 

23  to  45  (51  to  100) 

5(2) 

FIGURE   9 

CORNER  DROP   TESTS  FOR  PACKAGED  HOUSINGS 
VCIGHING  MORE   THAN  91    KILOGRAMS  (200  POUNDS) 


Hoist 


Drop  Height 

<        J_ 


1-15  cm  (6  in) 


FIGURE  10 

EDGE  DROP  TEST  FOR  PACKAGED  HOUSINIGS 
WEIGHING  MORE  THAN  91   KILOGRAMS  (200  POUNDS) 


Hoist  and   trip 
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15  cm 
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FIGURE   11 

DROP  TEST  FOR  UNPACKAGEO  HOUSINGS 
WEIGHING  MORE  THAN  23  KILOGRAMS  (50  POUNDS) 


( 


Release 

Eye  Bolt 
Drop   Height 


/ 


Hoisting   Drop   Test 


Release 


—  Eye  Bolt 
Drop   Height 


Edge   and   Corner  Drop   Test 


(v)  Fireanns  resistance.  All  housings 
shall  be  tested  for  resistance  to 
penetration  by  direct  impact  from  a  12 
gauge  shotgun  equipped  with  a 
modified  choke  and  the  use  of  a  3-3/4 
dram  equivalent  powder  charge  and  35 
grams  #6  lead  shot  fired  from  a  distance 
of  15  m  (50  ft).  The  12  gauge  shotgun 
shall  be  fired  from  a  normal  standing 
position  at  the  front  side  of  the  housing. 
Penetration  through  the  housing  wall  by 
the  lead  shot  shall  constitute  failure. 

(vi)  Lifting  hardware  requirements. 
The  lifting  hardware  on  housings  and 
tlieir  contents  that  weigh  more  than  91 
kg ,^200  lb)  shall  be  tested.  The  housing 
shall  be  fastened  to  a  restraining  device 
such  as  a  concrete  slab  and  subjected  to 
loading  through  the  lifting  attachments 
to  simulate  the  lifting  load.  For  the  first 
test  a  lifting  line  equipped  with  a 
dynamometer  shall  be  attached  to  the 
housing  lifting  hardware  and  a  load 
applied  equal  to  three  times  the  weight 
of  a  fully  equipped  housing. 


Deformation  or  damage  to  the  housing 
or  lifting  hardware  constitutes  failure.  A 

Jcond  test  shall  be  conducted  with  the 
me  arrangements  as  for  the  first  except 
tnat  a  load  shall  be  applied  equal  to  six 
times  the  weight  of  a  fully  equipped 
housing.  There  shall  be  no  catastrophic 
failure  of  the  Ufting  hardware  or 
housing. 

(vii)  Stub  cable  strain  relief  tests. 
Housings  equipped  with  cable  stubs  and 
cable  shipping  retainer  shall  be  tested 
by  lifting  a  test  housing,  with  the 
maximum  length  and  weight  of  cable 
orderable,  in  a  manner  causing  the  full 
weight  of  the  cable  to  be  supported  by 
the  cabinet.  Examination  of  the  cable 
sheath  after  lifting  shall  reveal  no 
tearing,  rupturing,  or  other  damage.  The 
cable  conductors  and  shield  shall  be 
tested  for  shorts  and  opens.  Electrical 
defects  to  the  stub  cable  or  damage  to 
the  housing  constitutes  failure. 

(viii)  Door  restrainer  evaluation.  (A) 
The  housing  shall  be  positioned  with 


the  door  held  in  the  open  position  by 
the  door  restraining  device.  A  load, 
determined  in  accordance  with  the 
following  table,  shall  be  applied  to  the 
center  of  the  door,  perpendicular  to  the 
door  and  in  each  of  the  opening  and- 
closing  directions. 


Maximum  Area  of  Door 
Surface 

Load 

cmi  (in.2) 

kg  (lb) 

5.200  (800)  Of  less 

5.201  to  9,100  (801  to 
1.400) 

9,101  10  13.000(1.401  to 
2.000) 

72  (160) 
127  (280) 

181  (400) 

(B)  There  shall  be  no  functional 
failure  of  the  restraining  device  nor 
mechanical  damage  to  the  housing. 

Note:  Test  procedures  for  housings  with 
larger  doors  will  be  evaluated  by  REA  on  a 
case-by -case  basis. 

(ix)  Security  evaluation.  The  security 
locking  device  shall  be  capable  of 


t 
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withstanding  a  maximum  torque  of  2.8 
N-m  (25  Ib-in.)  without  incurring 
physical  damage  to  the  closure,  thereby 
resulting  in  a  condition  where  the 
closure  cannot  be  either  accessed  or 
locked. 

(5)  Electrical  requirements  for 
housings.  Each  bonding  stud  and  nut 
location  shall  be  evaluated  by  attaching 
one  lead  from  a  dc  or  alternating  current 
(ac)  power  source  to  a  bonding  stud 
with  the  nut  torqued  as  specified  by  its 
manufacturer  and  the  other  power 
source  lead  connected  to  the  closure 
grounding  conductor  connector.  The 
current  path  thus  established  must  be 
capable  of  sustaining  a  current  of  1000 
amperes  root-mean-square  for  at  least  20 
seconds  without  fusing  or  causing  any 
damage  to  the  closure  or  its  contents. 

(6)  Finish  requirements — (i)  Impact 
resistance.  The  finish  on  painted  metal 
surfaces  shall  not  exhibit  radial  cracking 
on  the  imp^Psurface  (intrusion)  when 
indented  a«n8  N-m  (160  Ib-in.)  with  a 
1.6  cm  (0.6  in.)  diameter  spherical 
indentor.  This  test  shall  be  performed  in 
accordance  with  ASTM  D  2794-92  with 
the  exception  that  the  test  panel  shall  be 
of  the  s^ne  material,  thickness,  and 
finish  as  the  pedestal  housing  being 
evaluated. 

(ii)  Finish  adhesion.  Painted  finishes 
shall  be  tested  for  adhesion  of  finish  in 
accordance  with  ASTM  D  2197- 
86(1991).  Method  A.  There  shall  be  no 
gouging  in  the  top  coat  when  tested 
with  an  8  kg  (17.7  lb)  load.  Gouging  is 
defined  as  removal  or  separation  of 
paint  particles  or  breaking  of  the  finish 
by  the  scraping  loop  to  the  extent  of 
exposing  base  metal. 

fiii)  Color  evaluation.  The  color  of  the 
housing  finish  should  be  compared 
against  the  Munsell  system  of  color 
notation,  as  described  in  ASTM  D  1535- 
89  to  determine  color  consistency  with 
that  desired. 

(iv)  Gioss  evaluation.  The  finish  on 
painted  housings  shall  be  tested  on  two 
apptpximately  20  cm  x  20  cm  (8  in.  x 
8  in.)  samples  for  each  color  used  in 
accordance  with  the  procedures  of 
ASTM  D  523-89.  The  finish  shall  have 
a  minimum  gloss  of  60  (60°  Specular). 

(v)  Secondary  finish  evaluation. 
Evidence  of  secondary  protection  shall 
be  required  for  REA  acceptance.  Typical 
secondary  protection  is  galvanizing  per 
ASTM  A  526/A  526M-90  for  steel 
surfaces. 

(f)  Functional  design  criteria  for 
binding  post  terminal  blocks  used  in 
serving  area  interface  cabinets — (1) 
General  description.  A  conventional 
binding  post  terminal  consists  of  a 
metallic  element  or  post,  one  end  of 
which  is  configured  for  the  permanent 
connection  of  22,  24,  of  26  AWG  solid 


copper  conductors  and  the  opposite  end 
is  configured  for  recuring  connections 
and  disconnections  of  solid  copper 
cross-connect  wire  i  sing  a  threaded 
screw  or  stud  and  n",  t  combination  for 
gripping  the  wire.  Tl  le  terminal  is 
usually  housed  in  a  ^rving  area 
interface  cabinet.  He  wever,  the  terminal 
may  receive  limited  use  in  smaller 
pedestal-type  housii  <gs  and  pole 
mounted  cabinets  in  the  outside  plant 
environment. 

•    (2)  Design  and  fal  rication 
requirements,  (i)  Te  -minal  blocks  used 
in  outside  plant  hoi  sings  are  expected' 
to  perform  satisfactorily  for  a  nominal 
design  life  of  30  years. 

(ii)  All  individua'  terminals  or 
terminal  fields  mus  be  enclosed  and  the 
terminal,  enclosure  nust  be  totally  filled 
with  an  encapsulating  grease  or  gel 
which  prevents  correction  degradation 
caused  by  moisture  and  corrosion.  The 
encapsulant  must  provide  complete 
encapsulation  of  terminal  metallic 
connections  and  surfaces  and  totally  fill 
all  voids  and  cavities  within  individual 
terminal  enclosures  or  terminal  field 
enclosures  to  prevent  ingress  of 
moisture.  The  encapsulant  must  not 
restrict  access  to  the  terminal  or  restrict 
craft  personnel  from  making 
connections.  The  encapsulant  must  be 
compatible  with  the  standard  materials 
used  in  cross-connect  hardware  and 
wiring. 

(iii)  Binding  post  terminals  shall  not 
be  susceptible  to  damage  under  normal 
use  of  standard  tools  used  by  outside 
plant  technicians  such  as  screwdrivers 
and  test  set  clips.  In  addition,  use  of 
other  tools  such  as  scissors,  diagonal 
cutters  and  long  nose  pliers  for 
tightening  and  loosening  screws  shall 
not  result  in  damage  to  the  terminal. 

(iv)  Terminals  shall  be  designed  so 
that  a  typical  technician  using 
customary  tools  shall  be  able  to 
terminate  cross-connect  wire  on  a  pair 
of  terminals,  or  tc| remove  it.  without 
causing  an  electrical  short  between  any 
two  terminals  or  eny  other  adjacent 
terminals. 

(v)  The  terminal  count  sequence  shall 
be  indicated  using  numerals  of  at  least 
0.25  cm  (0.10  in.)  in  height. 

(vi)  A  means  shall  be  provided  to 
distinguish  feede.-  terminals  from 
distribution  terminals. 

(vii)  A  means  shall  be  provided  to 
identify  tip  terminals  and  ring  terminals 
in  a  terminal  field.  The  identification 
convention  shall  indicate  tip  on  the  left 
with  ring  on  the  right  for  horizontal 
spacing  and  tip  on  the  top  with  ring  on 
the  bottom  for  vertical  spacing. 

(viii)  The  preferred  height  of  the 
highest  terminal  :n  the  connector  field 
in  a  ground  mounted  serving  area 


interface  unit  shall  be  168  cm  (66  in.) 
or  less  as  measured  frt>m  the  top  surface 
of  the  mounting  pad.  The  bottom  or 
lowest  terminals  in  the  connector  field 
shall  be  at  least  46  era  (18  in.)  from  the 
top  surface  of  the  pad. 

(ix)  Pole  mounted  aerial  units  shall  be 
84  cm  (33  in.)  or  less  in  width.  The 
maximum  allowable  height  of  the 
highest  terminals  in  a  pole  moimted 
aerial  unit  is  168  cm  (66  in.)  as 
measured  from  the  top  sxirface  of  the 
standard  balcony  seat  used  with  the 
interface.  For  computation  purposes,  15 
cm  (6  in.)  shall  be  allowed  for  the 
distance  between  the  bottom  of  the 
interface  and  the  top  of  the  balcony  seat. 
(3)  Auxiliary  features,  (i)  Serving  area 
interface  cabinets  with  terminal  designs 
which  do  not  permit  direct  attachment 
of  common  test  instrument  clips  to 
terminal  pairs  without  the  occurrence  of 
shorts  shall  be  equipped  with  single 
pair  auxiliary  test  contacts.  The 
auxiliary  test  contacts  shall  attach  to  a 
terminal  pair  and  provide  a  set  of 
secondary  terminals  which  will  accept 
typical  test  instrument  clips  without  the 
occurrence  of  shorts.  Wire  used  to 
connect  the  auxiliary  test  contacts  to  the 
secondary  terminals  shall  be  20  gauge 
minimum  stranded  conductor  copper 
wire  with  a  minimum  dielectric  strength 
between  conductors  of  15  kv.  The  test 
connector  shall  be  functional  on  all 
terminal  pairs. 

(ii)  A  25  or  50  pair  test  connector 
shall  be  available  which  can  be  used  to 
make  reliable  electrical  contact  to 
terminals  associated  with  discrete  25 
pair  binder  groups.  The  multi-pair  test 
connector  shall  be  provided  with  a 
minimum  of  1.8  m  (6  ft)  of  suitable 
cabling  terminated  to  a  connector,  for 
interfacing  with  test  sets  common  to  the 
industry.  The  multi-pair  test  connector 
shall  be  functional  on  all  terminal 
groups. 

(iii)  A  special  service  marker  shall  be 
available  which  must  attach  to  a  binding 
post  terminal  to  identify  special  circuits 
and  insulate  exposed  metal  parts  from 
accidental  shorts  from  tools  and  wires. 
A  supply  of  25  special  service  markers 
shall  be  provided  with  each  serving  area 
interface  cabinet.  The  color  of  special 
service  markers  shall  be  red. 

(iv)  (A)  A  supply  of  twisted  pair  cross 
connect  wire  shall  be  suppUed  with 
housings  that  are  equipped  with  cross- 
connect  terminals  or  that  have 
provisions  for  mounting  cross-connect 
terminals.  The  minimum  length  of 
cross-connect  wire  supplied  is 
dependent  on  the  serving  area  interface 
cabinet  terminal  capacity  as  follows: 
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Cabinet  Termi- 
nation Capacity 
(Pairs) 

Wira  Length 

1  to  600 
601  to  1200 
over  1200 

60  m  (200  ft) 
120  m  (400  ft) 
180  m  (600  ft) 

(B)  The  cabinet  shall  be  equipped  to 
store  the  length  of  wire  in  a  manner 
designed  for  convenient  dispensing.  The 
cross-connect  wire  supply  shall  be 
easily  replaceable. 

(g)  Performance  criteria  and  test 
procedures  for  binding  post  terminal 
blocks  used  in  serving  area  interface 
cabinets— i'i)  General.  Many  of  the  tests 


described  in  this  section  require  that  the 
terminal  block  be  installed  in  an 
appropriate  housing  in  its  typical  field 
conBguration. 

[2]  Environmental  requirements — (i) 
Insulation  resistance/high  humidity  and 

salt  fog  exposure.  A  test  specimen  shal^  simqlated  rain  exposures.  The  48  volt 
consist  of  a  standard  ground  or  pole/     \ic  m^  be  temporarily  remoHd  from 
uipped  with  a  Full       the^est  samples  durini 


cross-ronnect  wire  shall  be  installed  on 
each  test  terminal.  All  tips  shall  be 
joined  together  and  all  rings  shall  be 
joined  together  with  a  48  volt  dc 
potential  applied  as  shown  in  Figure  12 
Jluring  the  high  humidity/salt  fog  and 


mounted  housing  equipped 
complement  of  binding  post  terminals 
equipped  with  25  special  service 
markers.  The  minimum  number  of 
terminals  to  be  tested  shall  be  100  pair 
w  (100  tips  and  100  associated  rings).  The 
test  terminals  shall  be  selected  to  foim 
a  terminal  array  of  approximate  square 
dimensions.  A  1  cm  (a^  in.)  length  of 


samples  during  the 
measurement  process  and  the 
terminal  being  measured  shall  be 
isolated  from  the  remaining  ring 
terminals.  The  terminal  insulation 
resistance  shall  be  measured  at  a 
potential  of  100  volts  dc  using  suitj 
instrumentation  with  a  minimum 
measurement  range  of  10*  to  10i2j[)hms. 


FIGURE  12 

BINDING  POST  ARRANGEMENT  FOR 
INSULATION  RESISTANCE  TESTING 


•  •  (I  (I  i> 

TRTRTRTRTR 
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5  pair  s^cimen  arrangement  shown  is 
typical  for  entire  (100  pair  specimen 
minimum)  test  population. 


(A)  High  humidity.  The  test  housing 
shall  be  placed  in  an  environmental  test 
chamber  at  95  ±  3%  RH  and  the 
temperature  cycled  as  shown  in  Figure 
3  for  a  period  of  30  days.  The  cabinet 
doors  shall  remain  in  the  fully  open 
position.  The  insulation  resistance 
between  the  ring  terminal  of  edch 
sample  and  all  the  common  tip 
terminals  shall  be  measured  each  24 
hours  when  the  temperature  is  between 
38  and  S/'C  (100  and  135^)  and 
increasing.  The  minimum  insulation 
resistance  when  measured  in 
accordance  with  paragraph  (g)(2)(i)  of 
this  section  shall  not  be  less  than  1  x  lOf" 
ohms. 

(B)  Salt  fog.  A  test  housing  with  its 
doors  closed  shall  be  placed  in  a  salt  fog 


35°C  (95°F)  test  chamber  and  exposed  to 
a  salt  fog  spray  per  ASTM  B  117-90  for 
a  period  of  30  days.  The  insulation 
resistance  should  be  measured  every  24 
hours  as  indicated  in  paragraph  (g)(2)(i) 
of  the  section  and  shall  not  be  less  than 
1  X  10*  ohms.  The  special  service 
markers  shall  exhibit  no  sign  of  fading, 
corrosion,  swelling,  warping,  running 
color,  or  other  signs  of  deterioration, 
(ii)  Insulation  resistance/simulated 
rain  exposure.  (A)  A  test  housing  as 
described  in  paragraph  (g)(2)(i)  of  the 
section  shall  be  tested  for  water 
innitration.  The  test  shall  be  conducted 
using  the  method  described  in 
paragraph  (e}(3)(xi)  of  this  section.  The 
cabinet  doors  shall  remain  closed  for  the 
duration  of  the  test.  The  insulation 


resistance  between  the  ring  terminals 
and  the  common  tip  terminals  shall  be 
measured  during  and  immediately 
following  the  spray  application  as 
indicated  in  paragraph  (g)(2)(i)  of  this 
section  and  shall  not  be  less  than  1  x  10« 
ohms. 

(B)  With  the  cabinet  doors  open,  a 
spray  of  tap  water  at  a  rate  of  3.8  liters 
per  minute  (1  gallon  per  minute)  at  276 
kilopascals  (40  pounds  per  square  inch) 
shall  be  directed  on  the  terminal  array 
for  a  period  of  1  minute  saturating  all 
of  the  terminals.  Following  the  spray 
application  the  doors  shall  be  closed. 
The  cabinet  shall  be  maintained  in  a 
temperature  environment  of  26  to  28''C 
(78  to  82°F)  at  95  ±  3%  RH  for  6  hours. 
The  insulation  resistance  shall  then  be 
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measured  as  specified  in  paragraph 
(g)(2)(i)  of  this  section.  The  minimum 
insulation  resistance  shall  not  be  less 
than  1  X 10*  ohms. 

(iii)  Contact  resistance.  A  minimum 
of  100  terminals  equipped  with  cross- 
connect  wire  that  has  been  installed  in 
a  manner  typical  of  that  used  in  the 
industry  shall  be  temperature  cycled. 

(A)  the  test  shall  consist  of  eight-hour 
temperature  cycles  with  one-hour 
dwells  at  extreme  temperatures  of 
-40''C  to  +60°C  (-40°F  to  +14G°F).  and 
temperature  changes  at  an  average  rate 
of  16°C  (60T)  per  hour  between  the 
extremes.  The  relative  humidity  shall  be 
maintained  at  95  ±  3%.  The  eight-hour 
test  shall  be  conducted  for  512  cycles. 
Millivolt  drop  measurements  shallbe 
made  initially  and  after  2.  8, 16.  32, 64. 
256.  and  512  cycles  with  the  samples  at 
room  temperature.  The  resistance 
measurement  technique  must  conform 
to  ASTM  B  539-90.  The  measurement 
method  must  have  an  accuracy  of  at 
least  ±  30  microohms  for  resistances  less 
than  50  milliohms.  The  change  in 
contact  resistance  shall  not  exceed  2 
milliohms. 

(B)  A  minimum  of  100  terminals 
equipped  with  cross-connect  wire 
installed  in  a  manner  typical  of  the 
industry  shall  be  maintained  at  IIS^C 
(245°F)  during  the  test  period,  except 
during  disturbance  measurement 
periods  where  each  wire  connection  to 
the  terminals  shall  have  a  0.23  kg  (0.5 
lb)  force  momentarily  applied  in  a 
manner  to  stress  the  connection.  Initial 
millivolt  measurements  shall  be  made 
without  disturbing  the  joints  in 
accordance  with  paragraph  (g](2)(iii)(A) 
of  this  section  with  the  samples  at  room 
temperature.  After  initial  measurement 
each  sample  shall  be  disturbed  followed 
by  a  millivolt  drop  measurement  af^er  1, 
2. 4, 8, 16.  and  33  days.  The  change  in 
contact  resistance  shall  be  less  than  2 
milliohms  when  compared  to  the  initial 
measurement. 


(iv)  Fire  resistance.  A  fully  equipped 
cabinet  including  e  full  complefnent  of 
cross-connect  jumpers  shallbe  installed 
in  the  standard  field  arrangement  and 
tested  for  fire  resistance  in  accordance 
with  paragraphs  (e)(3)(xiii)  through 
(e)(3)(xiii)(B)  of  this  section.  After 
cooling,  the  cabinet,  terminals,  and 
associated  wiring  shall  be  inspected  for 
signs  of  ignition,  melting,  burning,  or 
structural  damage  of  sufficient 
consequences  such  that  the  results  are 
service  affecting. 

(v)  Encapsulant  material 
compatibility.  The  terminal  connection 
encapsulant  compound  must  be 
compatible  with  the  standard  materials 
used  in  cross-connect  hardware  and 
wiring  when  aged  in  accordance  with 
ASTM  D  4568-86  at  a  temperature  of  80 
±  1°C  (176  ±  2°F).  The  conductor 
insulation  shall  retain  a  minimum  of 
85%  of  its  unaged  tensile  strength  and 
elongation  values.  The  cross-connect 
hardware  shall  exhibit  no  visible 
material  degradation. 

(vi)  Encapsulant  flow  test.  Terminal 
connection  encapsulant  must  remain 
stable  at  80  ±  1°C  (176  ±  Z'F)  when 
tested  in  an  environmental  chamber. 
Test  specimens  shall  be  suspended  in  a 
preheated  oven  over  a  glass  dish  or 
other  drip-catching  medium  for  a  period 
of  24  hours.  At  the  end  of  the  test 
period,  the  glass  dish  shall  be  examined 
for  evidence  of  flowing  or  dripping  of 
encapsulant  from  the  cross-connect 
terminal.  More  than  0.5  gram  of 
encapsulant  in  the  dish  at  the  end  of  the 
test  constitutes  failure. 

(3)  Mechanical  requirements — (i) 
Vibration.  A  test  housing  equipped  with 
a  full  complement  of  cross-connect 
terminals  and  jumper  wiring  shall  be 
subjected  to  vibration  testing  in 
accordance  with  paragraph  (e)(4)(iii)  of 
this  section. 

(ii)  Torsional  capacity  of  binding 
posts.  The  test  specimens  shall  consist 
of  the  complete  binding  post  terminal 


consisting  of  the  screw  or  nut,  washers 
if  required,  and  threaded  post  or  stud 
respectively. 

(A)  Test  specimens  shall  include  the 
terminals  along  the  matrix  edge  at  mid- 
span  locations  as  well  as  centrally 
located  terminals.  Tests  shall  be 
conducted  using  a  torque  indicating 
screwdriver,  or  wrench,  with  an 
accuracy  of  ±  0.17  N-m  (±1.5  Ib-in.)  or 
better.  The  torque  indicating  device 
shall  be  used  to  tighten  a  screw  or  nut 
until  failure  of  the  screw  or  nut  is 
achieved.  Tests  shall  be  conducted 
while  the  test  specimends  stabilized  at 
temperatures  of  -40"'C.  20''C.  and  71°C 
(-40°?,  +68°F,  and  at  +160°F.)  Record 
the  torques  at  terminal  failure.  At  least 
10  test  specimens  shall  be  tested  at  each 
temperature.  The  failure  torque  shall  not 
be  less  than  2.8  N-m  (25.0  Ib-in.)  for 
each  temperature. 

(B)  The  post  or  stud  of  the  binding 
post  terminal  shall  not  fail  before  the 
screw  or  nut  when  increasing  torque. 
The  faceplate  or  receptacle  restraining 
the  post  or  stud  shall  not  fail  before  the 
screw  or  nut  when  increasing  torque. 

(iii)  Lateral  loading  capacity  of 
binding  posts.  A  minimum  of  three  sets 
of  25  terminals  shall  be  tested  with  the 
test  specimens  stabilized  at 
temperatures  of  -40°C.  20°C  and  71°C 
(-40°F,  +68°F.  and  100°F).  The  test 
arrangement  shall  include  the  terminals 
along  the  matrix  edge  at  mid-span 
locations  as  well  as  centrally  located 
terminals.  A  force  measuring  device, 
such  as  a  dynamometer,  shall  be 
attached  to  the  end  of  a  binding  post 
terminal  and  a  16  kg  (35  lb)  force 
applied  orthogonally  to  the  terminal 
axis  in  4  f>erpendicular  directions  as 
shown  in  Figure  13.  Permanent 
deformation  in  excess  of  0.08  cm  (0.03 
in.)  or  any  structural  damage  in  either 
the  terminal  or  faceplate  constitutes  a 
failure. 


I 


I 
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FIGURE  13 
LATERAL  LOADING  OF  BINDING  POST  TERMINALS 


P  =   16  kg  (35  lb) 


Note:  Apply  load  P  in  N,  E,  S,  and  W  directions 


(iv)  Axial  pullout  resistance.  A 
minimum  of  three  sets  of  25  terminals 
shall  be  tested  with  the  test  specimens 
stabilized  at  temperatures  of  -40°C, 
20°C.  and  71°C  {-40°F.  +68»F.  and 
100°F).  The  test  arrangement  shall 


include  the  terminals  along  the  matrix 
edge  at  niid-span  locations  as  well  as 
centrally  located  terminals.  A  force 
measuring  device,  such  as  a 
dynamometer,  shall  be  attached  to  a 
terminal  and  a  force  of  16  kg  (35  lb) 


applied  on  axis  as  shown  in  Figure  14. 
There  shall  be  no  permanent 
deformation  in  excess  of  0.08  cm  (0.03 
in.),  any  structural  damage,  or  terminal 
pull-out  in  either  the  terminal  or  the 
faceplate. 


RGURE  14 
AXIAL  PULLOUT  OF  BINDING  POST  TERMINALS 

.11 


(v)  Test  connector  reliability.  (A)  A 
single  pair  connector  shall  be  capable  of 
making  a  minimum  of  100  successive 
connections  to  binding  post  terminals 
without  the  occurrence  of  an  open 
circuit.  The  test  shall  include  terminals 
along  the  matrix  edge,  center,  top,  and 
bottom. 

(B)  A  multi-pair  test  connector  shall 
be  attached  to  the  binding  post  terminal 
field  and  tests  for  opens  between  the 

\  binding  post  terminals  and  the  test 

connector  shall  be  conducted.  All 
circuits  must  prove  good.  The  test  shall 
be  repeated  along  the  terminal  matrix 
edges,  center,  top,  and  bottom. 

(vi)  Service  cycle  reliability.  A  torque 
indicating  device  or  wrench  with-an 
accuracy  of  ±  0.17  N-m  (±  1.5  Ib-in.)  or 
better  shall  be  used  to  tighten  the 
terminal  screw  or  nut  &z  appropriate  to 
1.7  N-m  (15.0  Ib-in.).  The  terminal  nut 
or  screw  is  then  loosened  and 
retightened  to  1.7  N-m  (15  Ib-in.).  Af^er 
50  repeated  connections  and 
disconnections,  the  terminal  shall  be 
placed  in  an  environmental  chamber  at 
95%  RH  where  the  temperature  shall  be 
cycled  as  indicated  in  Figure  3  for  a 
duration  of  72  hoiu^.  The  terminal  shall 
then  be  momentarily  removed  from  the 
chamber  and  the  test  procedure 
repeated.  After  a  total  of  250  loosening 
and  retightening  cycles  have 
accumulated,  the  terminal  must  be 


P  =   16  kg  (35  lb) 


capable  of  withstanding  a  torque  of  1.7 
N-m  (15  Ib-in.). 

>  (4)  Dielectric  strength.  All  housing 
components  in  the  vicinity  of 
unsheathed  fisld  cable  conductors, 
unsheathed  housing  stub  cable  or 
harness  conductors,  terminals,  or  cross- 
connect  wire  paths  shall  have  a 
minimum  dielectric  strength  of  500 
volts  ac  to  the  cabinet  grounding  and 
bonding  bracket.  Dielectric  strength  is 
tested  by  connecting  one  lead  from  a 
500  volt  ac  at  0.5  ampere  source  to  the 
cabinet  ground  connector  and  the  other 
lead  is  passec  along  the  surfaces  of  all 
cabinet  components  in  the  vicinity  of 
imsheathed  cable  or  harness  conductors, 
cross-connect  wire  paths,  and  in  the 
splice  area  where  unsheathed  field  cable 
conductors  may  be  located.  Sparkover 
constitutes  failure. 

(5)  Operational  requirements — (i) 
Durability.  In  order  to  verify  the 
durability  requirements  while 
minimizing  the  number  of  test  housings 
required  to  complete  the  test  program, 
the  binding  posts  selected  for  tests  shall 
be  separately  identified  and  then 
checked  to  establish  compUance  after 
the  various  tests  have  been  conducted. 

(A)  Twenty-five  jumper  connections 
shall  be  made  on  each  of  two  binding 
post  connectors  chosen  at  random  from 
a  representative  sample  in  an  assembled 
interface  unit.  After  exposure  to  this 
test,  these  and  adjacent  connectors  shall 


be  inspected  for  damage  such  as  cracks 
or  chips  in  metal  or  plastic  parts. 
Failure  consists  of  structural  damage, 
open  circuits  through  the  connector,  or 
inability  to  pass  the  torsional,  lateral 
loading,  or  axial  pullout  tests  described 
in  paragraphs  (g)(3)(ii)  through  (g)(3)(iv) 
of  this  section. 

(B)  Select  six  binding  posts  at  random 
in  a  representative  interface.  On  each 
connector,  attach  any  test  cord  included 
with  the  imit  and  then  remote  the  test 
cord  as  follows.  On  binding  post  sample 
1,  remove  the  cord  normally  ten  times. 
On  binding  post  sample  2,  remove  the 
cord  ten  times  by  jerking  the  test  leads 
straight  out.  In  these  and  the  remaining 
tests,  do  this  without  releasing  any 
manual  attachment  mechanisms.  On 
sample  3,  remove  ten  times  by  jerking 
downward  at  45°  from  horizontal; 
sample  4,  upward  at  45°  ten  times; 
sample  5.  left  45°  ten  times;  sample  6, 
right  45°  ten  times.  Check  for  opens  and 
damage  in  the  test  cord,  clips,  and 
connectors.  Failure  consists  of  structural 
damage,  open  circuits  through  the 
connector,  or  inability  of  the  terminal 
blocks  to  pass  the  torsional,  lateral 
loading,  axial  pullout,  test  connector 
reliability,  or  dielectric  strength  tests 
described  in  paragraphs  {g){3)(ii) 
through  (g)(3)(v)(B),  and  paragraph  (g)(4) 
cf  this  section. 
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(C)  Use  craft  tools  such  as  scissors, 
diagonal  cutters,  and  long  nose  pliers  to 
loosen  and  tighten  screws  where  the 
binding  post  design  does  not  prohibit 
the  possibility.  Failure  consists  of  severe 
structural  damage. 

(h)  Functional  design  criteria  for 
insulation  displacement  type  cross- 
connect  modules  used  in  serving  area 
interface  cabinets — (1)  General 
description.  Cross-connect  modules 
nonnally  consist  of  multiple  metallic 
contact  elements  that  are  retained  by 
nonmetallic  fixtures.  The  contact 
elements  are  spliced  with  permanent 
wire  leads  compatible  for  splicing  to  22. 
24,  or  26  gauge  cable  on  one  side  and 
conRgured  for  the  acceptance  of 
recurring  connections  and 
disconnections  of  plastic  insulated 
cross-connect  wire  on  the  other  side. 
Cross-connect  modules  are  usually 
housed  in  a  serving  area  interface 
cabinet.  However,  modules  may  receive 
lintited  usage  in  smaller  pedestal-type 
housings  and  cabinets  in  the  outside 
plant  environment. 

(2)  Design  and  fabrication 
requirements,  (i)  All  individual 
terminals  or  terminal  fields  must  be 
enclosed  and  the  terminal  enclosures 
must  be  totally  filled  with  an 
encapsulating  grease  or  gel  which 
prevents  oonnection  degradation  caused 
by  moisture  and  corrosion.  The 
encapsulant  must  provide  complete 
encapsulation  of  terminal  metallic 
connections  and  surfaces  and  totally  fill 
all  voids  and  cavities  within  individual 
terminal  enclosures  or  terminal  field 
enclosures  to  prevent  ingress  of 
moisture.  The  encapsulant  must  not 
restrict  access  to  the  terminal  or  restrict 
craft  perv)nnel  from  making 
connections.  The  encapsulant  must  be 
compatible  with  the  standard  materials 
used  in  cross-connect  hardware  and 
wiring^ 

(ii)  The  cross-connect  module 
manufactiirer  shall  make  available  any 
nonstandard  tools  and  test  apparatus 
which  are  required  for  splicing,  placing 
of  jumpers,  and  the  performance  of 
maintenance  operations. 

(iiij  The  moaule  shall  be  designed  so 
that  a  typical  outside  plant  technician 
using  tools  shall  be  able  to  terminate 
cross-connect  wire  on  terminals,  or  to 
remove  them  without  causing  electrical 
shorts  between  any  other  terminals. 

(iv)  The  pair  count  sequence 
terminated  on  a  module  shall  be  easily 
visible  and  shall  have  numerals  of  at 
least  0.25  cm  (0  10  in  )  in  height. 

(v)  Feeder  terminations  shall  be  easily 
distinguished  from  distribution 
terminations. 

(vi)  Tip  and  ring  terminations  shall  be 
easily  visible  and  shall  be  identifiable  as 


described  in  paragraph  (fl(2](vi)  of  this 
section. 

(vii)  The  preferred  locations  for  cross- 
connect  modules  to  be  mounted  inside 
a  housing  is  the  same  as  those  for 
terminals  and  are  described  in 
paragraphs  |[0[2){vii)  and  (f)(2)(viii)  of 
this  section, 

(3)  Auxiliary  features,  (i)  Housings 
equipped  with  cross-connect  modules 
shall  be  equipped  with  auxiliary  test 
contacts  as  described  in  paragraphs 
(f)(3)(i]  and  (f)(3)(ii)  of  this  section. 

(ii)  Special  service  markers  shall  be 
available  for  cross-connect  modules  as 
described  in  paragraph  (f)(3Kiii)  of  this 
section. 

(iii)  Housings  equipped  with,  or 
designed  for.  cross-connect  modules 
shall  contain  a  supply  of  cross-connect 
wire  as  described  in  paragraph  (f](3)(iv) 
of  this  section. 

(i)  Performance  criteria  and  test 
procedures  for  insulation  displacement 
type  cross-connect  modules— -{1) 
General.  Many  of  the  tests  described  in 
this  section  require  that  the  cross- 
connect  module  be  installed  in  an 
appropriate  housing  in  its  typical  field 
configuration  j[pr  testing.  Resistance 
measurements  should  be  made  with  an 
electrical  device  which  measures 
changes  in  resistance  for  each  test 
parameter  measured.  The  tests  specified 
provide  and  indication  of  the  stability  of 
tlitt  electrical  connections  under  the  test 
conditions  encountered- 

(2)  Environmental  requirements,  (i)  A 
fully  equipped  arrangement  of  cross- 
connect  modules  having  approximately 
25  special  service  markers  shall 
successfully  complete  environmental 
testing  in  accordance  with  paragraphs 
(e)(3)  introductory  text  throu^ 
(e)(3)(xiii)(B)  of  this  section. 

(ii)  Insulation  resistance/high 
humidity  and  salt  fog  exposure. 
Insulation  resistance  measurements 
shall  not  be  less  than  1  x  iQc  ohms  when 
cross-connect  modules  are  tested  by  a 
procedure  similar  to  that  described  in 
paragraphs  (g)(2)(i]  introductory  text 
through  (g)i2)(i)(B)  of  this  section. 

(iii)  Insulation  resistance/simulated 
rain  exposure.  Insulation  resistance 
measurements  shall  not  be  less  than  1 
X  10<^  ohms  when  cross-connect 
modules  are  tested  by  a  procedure 
similar  to  that  described  in  paragraphs 
(g)(2)(ti)  introductory  text  throu^ 
(g)(2Kii)(B}  of  this  section. 

(iv)  Contact  resistance.  The  change  in 
contact  resistance  shall  not  exceed  2 
milliohms  when  cross-connect  modules 
are  tested  by  a  procedure  similar  to  that 
described  in  paragraphs  (g)(2)(iii) 
introduct^iy  text  through  (g)(2)(iii)(B)  of 
this  section. 


(v)  Fire  resistance.  A  housing  fully 
equipped  with  cross-connect  modules 
and  jumper  wiring  shall  be  tested  for 
fire  resistance  by  a  procedure  similar  to 
that  described  in  paragraph  (g)(2)(iv)  of 
this  section. 

(vi)  Encapsulant  material 
compatibility.  Cross-connect  wire 
insulation  and  cross-connect  hardware 
shall  exhibit  no  visible  material 
degradation  when  tested  by  the 
procedure  described  in  paragraph 
(g)(2){v)  of  this  section. 

(vii)  Encapsulant  flow  tffst.  The  cross- 
connect  contact  encapsulant  shall  drip 
no  more  than  0.5  gram  when  tested  by 
the  procedure  described  in  paragraph 
(g)(2)(vi)  of  this  section. 

(3)  Mechanical  requirements — (i) 
V'ibration.  A  housing  fully  equipped 
with  cross-connect  modules  shall  be 
vibration  tested  in  accordance  with 
paragraph  (g)(3)(i)  of  this  section. 

(ii)  Test  connector  reliability.  The  test 
connectors  supplied  with  housings 
intended  for  cross-connect  modules 
shall  successfully  complete  100 
successive  connections  as  described  in 
paragraphs  (g)(3){v)  introductory  text 
through  (g)(3)(v)(B)  of  this  section. 

(iii)  Service  cycle  reliability.  A 
combination  of  multiple  insertions  of 
jumper  wires,  vibration,  and 
temperature  cycling  shall  be  performed 
on  cross-connect  modules.  The  multiple 
insertions  on  approxinwtely  100 
connections  shall  be  accomplished  by 
300  operations  consisting  of  insertion, 
removal  and  reinsertion  of  new  jumper 
wire.  Contact  resistance  shall  be 
measured  and  the  final  insertion  of 
jumper  wire  shall  not  be  removed  from 
the  connectors  but  must  be  subjected  to 
vibration  testing  in  accordance  with 
paragraph  (g)(3)(i)  of  this  section  and 
temperature  cycled  as  indicated  in 
Figure  3  for  a  duration  of  72  hours.  After 
vibration  and  temperattire  cycling,  the 
average  change  in  contact  resistance 
shall  be  no  greater  than  2  milliohms. 

(»v)  Jumper  wire  pull-out  resistance. 
Test  modules  that  have  received  no 
prior  conditioning  shall  be  equipped 
with  100  38  cm  (15  in.)  jumper 
connections  of  the  gauges  recommended 
for  use  with  the  module  using  the 
insertion  tool  recommended  by  the 
cross-connect  module  manufacturer.  * 
With  the  test  samples  suitably 
supported,  wires  from  each  sample  shall 
be  pulled,  one  at  a  time,  by  a  tensile 
machine  at  a  cross-head  speed  of  6 
centimeters  per  minute  (cm/min)  (2.4 
inches  per  minute  (inVmin)).  Wires 
shall  be  pulled  both  perpendicular  and 
parallel  to  the  plane  of  the  cross-connect 
field  and  shall  withstand  a  load  of  at 
least  1.1  kg  (2.5  lb)  before  pulling  out. 
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(v)  Cable  conductor  pull-out 
resistance.  Test  modules  that  have 
received  no  prior  conditioning  shall  be 
equipped  with  100  26,  24.  and  22  AWG 
38  cm  (15  in.)  cable  conductors  using 
the  insertion  tool  recommended  by  the 
cross-connect  module  manufacturer. 
With  the  test  samples  suitably 
supported,  conductors  from  each 
sample  shall  be  pulled,  one  at  a  time,  by 
a  tensile  machine  at  a  cross-head  speed 
of  6  cm/min  (2.4  in./min).  Wires  shall 
be  pulled  both  perpendicular  and 
parallel  to  the  plane  of  the  face  of  the 
splice  module  and  shall  withstand  a 
load  of  at  least  1.1  kg  (2.5  lb)  before 
puUinjz  out. 

(4)  Electrical  requirements — (i) 
Dielectric  strength.  A  housing  fully 
equipped  with  cross-connect  modules 
shall  be  tested  for  dielectric  strength  in 
accordance  with  paragraph  (g)(4)  of  this 
section. 

(ii)  The  dielectric  strength  of  a  contact 
within  the  cross-connect  module  to 
contacts  on  either  side  shall  be  tested. 
The  module  shall  be  tested  in  a  dry 
environment  with  an  ac  power  source 
capable  of  supplying  8  kv  at  a  rate  of 
increase  of  500  volts  per  second,  a 
circuit  breaker  to  open  at  breakdown, 
and  a  voltmeter  to  record  the  breakdown 

Eotential.  Cross-connect  modules  shall 
B  prepared  in  accordance  with  industry 
accepted  splicing  techniques  with  leads 
trimmed  to  approximately  38  an  (15 
in.).  The  dielectric  strength  of  each 
contact  to  the  contacts  on  either  side 
shall  have  an  average  dielectric  strength 
of  approximately  5.0  kv. 

(5)  Operational  requirements — (i) 
Durability.  In  order  to  verify  the 
durability  requirements  while 
minimizing  the  number  of  test  housings 
required  to  complete  the  test  program, 
the  contacts  selected  for  tests  shall  be 
separately  identified  and  then  checked 
to  establish  compliance  after  the  various 
tests  have  been  conducted. 

(ii)  Twenty-five  jumper  connections 
shall  be  made  on  each  of  two  contacts 
chosen  at  random  from  a  representative 
sample  in  an  assembled  interface  unit. 
After  this  test,  these  and  sturrounding 
contacts  shall  be  inspected  for  damage 
such  as  cracks  or  chips  in  metal  or 
plastic  parts.  Failure  consists  of 
structural  damage,  open  circuits  through 
the  connector,  or  inability  to  pass  the 
jumper  wire  pullout  tests  described  in 
paraCTaph  (i)(3)(iv)  of  this  section. 

(iiO  Select  six  contacts  at  random  in 
a  representative  interface.  On  each  of 
these  contacts  attach  any  test  cord 
included  with  the  unit  as  specified 
under  normal  use  of  that  cord  and  then 
remove  the  test  cord  as  follows.  On 
sample  1 ,  remove  the  cord  normally  ten 
times.  On  sample  2,  remove  the  clip  ten 


times  by  jerking  the  test  leads  straight 
out.  In  these  and  the  remaining  tests,  do 
this  without  releasing  any  manual 
attachment  mechanisms.  On  sample  3, 
remove  ten  limes  by  jerking  downward 
at  45°  from  horizontal;  sample  4,         -^ 
upward  45°  ten  times;  sample  5,  left  45° 
ten  times;  sample  6,  right  45°  ten  times. 
Check  for  opens  and  carnage  in  the  test 
cord,  clips,  and  cross-connect  modules. 
Failure  consists  of  structural  damage, 
open  circuits  through  the  connector,  or 
inability  of  module  to  pass  the  test 
connector  reliability,  ;umper  wire 
pullout,  and  dielectric  strength  tests 
described  in  paragraphs  (i)(3)(ii), 
(i)(3)(iv),  and  (i](4)(ii)  of  this  section. 

(j)  Packaging  and  identification 
requirements— -[1)  Product 
identification,  (i)  Each  housing,  terminal 
block,  or  cross-connect  module  shall  be 
permanently  marked  with  the 
manujacturer's  name  or  trade  mark. 

(ii)  The  date  of  manufacture,  model 
number,  serial  number  and  REA 
assigned  designations  shall  be  placed  on 
a  decal  inside  housings.  The  product 
identification  nomenclature  must 
correspond  with  the  nomenclature  used 
in  the  manufacturer's  quality  assurance 
program.  » 

(2)  Packaging  requirements,  (i)  Buried 
plant  housings  shall  be  packaged 
securely  in  an  environmentally  safe 
container  tc  prevent  either  deterioration 
or  physical  damage  to  the  unit  during 
shipment,  handling  and  storage. 

(ii)  The  product  with  all  the  necessary 
parts  shall  te  shipped  in  one  container 
unless  significant  advantages  to  the  user 
can  be  obtained  otherwise.  Packaging  of 
parts  in  the  carton  shall  be  such  that  the 
parts  beconie  available  in  the  order  in 
which  they  are  needed.  The  package 
should  be  clearly  marked  as  to  which 
end  to  open.  Packages  shall  be  clearly 
labeled,  and  correspond  to  the  names 
given  in  the  instructions. 

(iii)  Products  packed  in  shipping 
containers  shall  be  cushioned,  blocked, 
braced,  and  anchored  to  prevent 
movement  tnd  damage. 

(iv)  All  products  shall  be  secured  to 
pallets  wiUi  non-meiallic  strapping.  The 
strapping  and  the  manner  employed 
shall  be  of  sufficient  quantity,  width, 
and  thickness  to  preclude  failure  during 
transit  and  handling. 

(v)  The  use  of  shrink  or  stretch  film 
to  secure  the  load  to  the  pallet  is 
permitted.  However,  such  film  must  be 
applied  over  the  required  strapping, 
(vi)  Containers  that  are  too  large  or 
heavy  to  be  oalletized,  such  as  crates, 
shall  be  ship  ped  in  their  own 
containers.  ^Vhen  practical,  these 
containers  siiall  be  provided  with  skids 
to  facilitate  fork-lift  handling. 


(vii)  When  packaged,  the  outer 
cartons  shall  meet  the  requirements  of 
the  Uniform  Freight  Classification  and 
the  National  Motor  Freight 
Classification. 

(3)  Container  marking  requirements. 
(i)  The  package  shall  be  readily 
identifiable  as  to  the  manufacturer, 
model  number,  date  of  manufacture, 
and  serial  number. 

(ii)  The  REA  assigned  housing 
designation  shall  be  stamped  or  marked 
on  the  outside  of  the  package  container 
with  letter  and  number  sizes  large 
enough  for  easy  identification. 

(iiijEach  package  shall  be  marked 
with  its  approximate  gross  weight. 

(iv)  All  containers  carrying  delicate  or 
fragile  items  shall  be  marked  to  clearly 
identify  this  condition. 

(v)  All  marking  shall  be  clear,  legible, 
and  as  large  as  space  permits. 
Dated:  August  7. 1993. 

Bob  I.  Nash. 

Under  Secretary,  Small  Community  and  Eurol 

Development. 

[FR  Doc  93-21208  Filed  8-31-93;  845  am] 
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DEPARTMENT  OF  TRANSPORTATION 

Federal  Aviation  Administration 

14CFRPart39 

[Docket  No.  93-CE-01-AD] 

Airworthiness  Directives:  Beech 
Aircraft  Corporations  33, 34. 35, 36, 45. 
55,  56TC,  58,  58P,  58TC,  60.  and  95 
Series  Airplanes 

AGENCY:  Federal  Aviation 
Administration  (FAA).  DOT. 
ACTION:  Proposed  rule;  withdrawal. 

SUMMARY:  This  document  withdraws  a 
notice  of  proposed  rulemaking  (NPRM) 
that  would  have  applied  to  certain 
Beech  Aircraft  Corporations  (Beech)  33. 
34.  35.  36.  45.  55.  5BTC.  58,  5^,  58TC. 
60,  and  95  series  airplanes.  The 
proposed  action  would  have  required 
inspecting  the  flap  motor  drive  shaft  to 
ensure  that  the  flap  flex  cable  shaft  is 
properly  cormected,  and  correcting  if 
improperly  connected.  Since  issuance  of 
the  NPRM  and  after  further  review  of  all 
available  information,  the  Federal 
Aviation  Administration  (FAA)  has 
determined  that  the  proposed  rule  does    ^  | 
not  constitute  an  unsafe  condition 
under  current  FAA  regulations.  Flight 
tests  during  the  certification  process  of 
the  affected  airplanes  showed  that  these 
airplanes  are  controllable  with  an 
unsymmetrical  flap  condition. 
Accordingly,  the  proposed  rule  is 
withdrawn. 
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FOR  FURTHER  MFORMATION  COMTACT:  Kir. 
Larry  Engler  Aerospace  Engineer, 
Wichita  Aircraft  Certification  Office. 
FAA,  1801  Airport  Road.  Mid-Continent 
Airport.  Wichita.  Kansas  67209; 
Telephone  (316)  946-4122:  Facsimile 
(316)  946-4407. 

SUPPL£UENTARY  MFORHATION:  A 

proposal  to  amend  part  39  of  the  Federal 
Aviation  Regulations  to  include  an  AD 
that  would  apply  to  certain  Beech  33, 
34.  35,  36,  45,  55,  56TC.  58.  58P,  60.  and 
95  series  airplanes  was  published  in  the 
Federal  Register  on  March  2, 1993  (58 
FR  11996).  The  action  proposed  to 
require  inspecting  the  flap  motor  drive 
shaft  for  proper  connection  of  the  flap 
flex  cable  shaft,  and  correcting  if 
necessary.  The  proposed  actions  would 
be  accomplished  in  accordance  with  the 
instructions  in  Beech  SB  No.  2460, 
dated  December  1992. 

Interested  persons  have  been  aHbrded 
an  opportunity  to  participate  in  the 
making  of  this  amendment.  Due 
consideration  has  been  given  to  the 
comment  received. 

».     The  commenter  states  that  there  is  no 
technical  justification  for  the  proposed 
AD  because  the  affected  airplanes  have 
demonstrated  in-flight  controllability 
with  one  flap  fully  extended  and  the 
other  flap  retracted.  After  further 
investigation  of  all  ihformation 
available,  the  FAA  concurs  that  the 
proposed  rule  does  not  constitute  an 
unsafe  condition  under  current  FAA 
regulations.  Flight  tests  during  the 
original  certification  process  for  the 
affected  airplanes  showed  that  these 
airplanes  can,  as  quoted  from  14  CFR 
ch.  1,  paragraph  23.701,  Flap 
interconnection: 

(2)  maintain  synchronization  so  tliat  the 
occurrence  of  an  unsafe  condition  has  Iwen 
shown  to  be  extremely  improt>able: 

Accordingly,  the  proposed  rule  is 
withdrawn. 

Withdrawal  of  this  NFRM  constitutes 
only  such  action,  and  does  not  preclude 
the  agency  from  issuing  another  notice 
in  the  future,  nor  does  it  commit  the 
agency  to  any  course  of  action  in  the 
future. 

Since  this  action  only  withdraws  an 
NPRM.  it  is  neither  a  proposed  nor  a 
final  rule  and  therefore,  is  not  covered 
under  Executive  Order  12291.  the 
Regulatory  Flexibility  Act.  or  DOT 
Repjlatory  Policies  and  Procedures  (44 
FR  11034.  February-  26, 1379). 

List  of  Sabfects  in  14  CFR  Pari  39 

Air  transportation.  Aircraft.  Aviation 
safety.  Safety. 


TIm  Withdrawal 

Accordingly,  the  notice  of  proposed 
rulemaking.  Docket  No.  93-CE-Ol-AD. 
published  in  the  Federal  Register  on 
March  2, 1993  (58  FR  11996),  is 
withdrawn. 

Issued  in  Kansas  City.  Missouri,  oo  August 
26. 1993. 

William  I.  Timberlake. 
Acting  Manager,  Small  Airplane  DirectoratB. 
Aircraft  Certification  Service. 
(FR  Dot  93-21219  Filed  8-31-93;  8;45  am) 
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14  CFR  Part  39 

[Docket  No.  93-NM-113-A0] 

Airworthiness  Directives;  Fokkar 
Model  F28  Mark  0100  Series  Airplanes 

AGENCY:  Federal  Aviation 

Administration,  DOT. 

ACTION:  Notice  of  proposed  rulemaking 

(NPRM). 

SUMMARY:  This  document  proposes  the 
adoption  of  a  new  airworthiness 
directive  (AD)  that  is  applicable  to 
certain  Fokker  Model  F28  Mark  0100 
series  airplanes.  This  proposal  would 
require  replacement  of  the  existing 
attachment  bolts  on  the  horizontal 
stabilizer  with  new.  improved  bolts 
having  a  longer  fatigue  life.  This 
proposal  is  prompted  by  a  report  that 
certain  attachment  bolts  on  the 
horizontal  stabilizer  were  not  properly 
treated  on  the  surface  during 
production,  resulting  in  reduced  fetigue 
life.  The  actions  specified  by  the 
proposed  AD  are  intended  to  prevent 
corrosion  and  subsequent  fatigue-related 
cracking  of  the  attachment  bolts  on  the 
horizontal  stabilizer,  which  could  lead 
to  loss  of  stabilizer  control. 
DATES:  Comments  must  be  received  by 
October  27. 1993. 
ADDRESSES:  Submit  comments  in 
triplicate  to  the  Federal  Aviation 
Administration  (FAA),  Transport 
Airplane  Directorate,  ANM-103, 
Atteniion:  Rules  Docket  No.  g3-NM- 
113-AD,  1601  Lind  Avenue,  SW., 
Renton.  Washington  98055-4056. 
Conunents  may  be  inspected  at  this 
location  between  9  a.m.  and  3  p.m., 
Monday  through  Friday,  except  Federal 
holidays. 

The  service  information  referenced  in 
the  proposed  rule  may  be  obtained  from 
Fokker  Aircraft  USA,  Inc.,  1199  North 
Fairfax  Street,  Alexandria,  Virginia 
22314.  This  information  may  be 
examined  at  the  FAA.  Transport 
Airplane  Directorate.  1601  Lind 
Avenue,  SW..  Renton,  Washington. 


FOR  FURTffER  MFORMATKM  CONTACT: 
Mark  Quam,  Aerospace  Engineer, 
ANM-113,  FAA.  Transport  Airplane 
Directorate.  1601  Lind  Avenue.  SW.. 
Renton,  Washington  98055-4056; 
telephone  (206)  227-2145;  fax  (206) 
227-1320. 

SUPPLEMENTARY  MFORMATHMK: 

Comments  Invited 

Interested  persons  are  invited  to 
participate  in  the  malung  of  the 
proposed  rule  by  submitting  such 
written  data,  views,  or  arguments  as 
they  may  desire.  Communications  shall 
identify  the  Rules  Docket  number  and 
be  submitted  in  triplicate  to  the  address 
specified  above.  All  communications 
received  on  or  before  the  closing  date 
for  comments,  specified  above,  will  be 
considered  before  taking  action  on  the 
proposed  rule.  The  proposals  contained 
in  this  notice  may  be  changed  in  light 
of  the  comments  received. 

Comments  are  specifically  invited  on 
the  overall  regulatory,  economic, 
environmental,  and  energy  aspects  of 
the  proposed  rule.  All  comments 
submitted  will  be  available,  both  before 
and  after  the  closing  date  for  comments, 
in  the  Rules  Docket  for  examination  by 
interested  persons.  A  report 
summarizing  each  FAA-public  contact 
concerned  with  the  substance  of  this 
proposal  will  be  filed  in  the  Rules 
Docket. 

Conunenters  wishing  the  FAA  to 
acknowledge  receipt  of  their  comments 
submitted  in  response  to  this  notice 
must  submit  a  self-addressed,  stamped 
postcard  on  which  the  following 
statement  is  made:  "Comments  to 
Docket  Number  93-NM-113-AD."  The 
postcard  will  be  date  stamped  and 
returned  to  the  commenter 

Availability  of  NPRMs 

Any  person  may  obtain  a  copy  of  this 
NTRM  by  submitting  a  request  to  the 
FAA,  Transport  Airplane  Directorate. 
ANM-103.  Attention:  Rules  Docket  No. 
93-NM-113-AD,  1601  Lind  Avenue. 
SW..  Renton,  Washington  98055-4056. 

Discussion 

The  Rijksluchtvaartdienst  (RID), 
which  is  the  airworthiness  authority  for 
the  Netherlands,  recently  notified  the 
FAA  that  an  unsafe  condition  may  exist 
on  certain  Fokker  Model  F28  Mark  0100 
series  airplanes.  The  RLD  advises  that  a 
pre-delivery  check  of  one  airplane 
revealed  that  certain  bolts  that  attach 
the  link  assemblies  on  the  dual  actuator 
to  the  bracket  of  the  horizontal  stabilizer 
were  not  properly  treated  on  the  surface 
during  production.  The  improperly 
treated  bolts  have  a  reduced  fatigue  life 
of  13.500  total  landings.  This  condition. 


r 
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if  not  corrected,  could  lead  to  corrosion 
and  subsequent  fatiguerrelated  cracking 
of  the  attachment  bolts  on  the  horizontal 
stabilizer,  which  could  result  in  loss  of 
stabilizer  control.  (A  fleet  evaluation  by 
the  manufacturer  has  shown  no  in- 
service  problems  to  date,  however.) 

Fokker  has  issued  Service  Bulletin 
SBFlOO-27-037.  dated  April  3, 1992. 
that  describes  procedures  for 
replacement  of  the  existing  bolts  that 
attach  the  link  assemblies  on  the  dual 
actuator  to  the  drive  bracket  of  the 
horizontal  stabilizer  with  new, 
improved  bolts;  and  instructions  for 
performing  a  functional  test.The  new. 
improved  bolts  have  a  lengthened 
fatigue  lifiB.  The  manufacturer  has 
installed  the  new,  improved  bolts  on 
airplanes  having  serial  numbers  11315 
and  subsequent  prior  to  delivery.  The 
RLX)  classified  this  service  bulletin  as 
mandatory  and  issued  Netherlands 
Airworthiness  Directive  BLA  92-051, 
dated  April  8, 1992,  in  order  to  assure 
the  continued  airworthiness  of  these 
airplanes  in  the  Netherlands. 

This  airplane  model  is  manufactured 
in  the  Netherlands  end  is  type 
certificated  for  operation  in  the  United 
States  under  the  provisions  of  section 
21.29  of  the  Federal  Aviation 
Regulations  and  the  applicable  bilateral 
airworthiness  agreement.  Pursuant  to 
this  bilateral  airworthiness  agreement, 
the  RLD  has  kept  the  FAA  informed  of 
the  situation  described  above.  The  FAA 
has  examined  the  findings  of  the  RLD, 
revievtred  all  available  information,  and 
determined  that  AD  action  is  necessary 
for  products  of  this  type  design  that  are 
certificated  for  operation  in  the  United 
States. 

Since  an  unsafe  condition  has  been 
identified  that  is  likely  to  exist  or 
develop  on  other  airplanes  of  the  same 
type  design  registered  in  the  United 
States,  the  proposed  AD  would  require 
replacement  of  the  existing  bolts  that 
attach  the  link  assemblies  on  the  dual 
actuator  to  the  drive  bracket  on  the 
horizontal  stabilizer  with  improved 
bolts  having  a  longer  fatigue  life,  and 
performance  of  a  functional  test.  The 
actions  would  be  required  to  be 
accomplished  in  accordance  with  the 
service  bulletin  described  previously. 

The  FAA  estimates  that  20  airplanes 
of  U.S.  registry  would  be  affected  by  this 
proposed  AD,  that  it  would  take 
approximately  11  work  hours  per 
airplane  to  accomplish  the  proposed 
actions,  and  that  the  average  labor  rate 
is  $55  per  work  hour.  Required  parts 
would  cost  approximately  {1,100  per 
airplane.  Based  on  these  figures,  the 
total  cost  impact  of  the  proposed  AD  on 
U.S.  operators  is  estimated  to  be 
$34,100.  or  $1,705  per  airplane.  This 


total  cost  figure  ass  imes  Jiat  no 
operator  has  yet  accomplished  the 
proposed  requiremt  nts  of  this  AD 
action. 

The  regulations  proposed  herein 
would  not  have  substantial  direct  effects 
on  the  States,  on  the  relationship 
between  the  national  government  and 
the  States,  or  on  the  distribution  of 
power  and  responsii  >ilitids  among  the 
various  levels  of  government.  Therefore, 
in  accordance  with  Executive  Order 
12612,  it  is  determined  that  this 
proposal  would  not  have  sufficient 
federalism  implications  to  warrant  the 
preparation  of  a  Federalism  Assessment. 

For  the  reasons  discussed  above.  I 
certify  that  this  propDsed  regulation  (1) 
is  not  a  "major  rule"  under  Executive 
Order  12291;  (2)  is  not  a  "significant 
rule"  under  the  DOT  Regulatory  Policies 
and  Procedures  (44  W.  11034,  February 
26. 1979);  and  (3)  if  promulgated,  will 
not  have  a  significan  economic  impact, 
positive  or  negative,  on  a  substantial 
number  of  small  enti  ties  under  the 
criteria  of  the  Regula  ory  Flexibility  Act. 
A  copy  of  the  draft  n  gulatory  evaluation 
prepared  for  this  acti  3n  is  contained  in 
the  Rules  Docket.  A  <  opy  of  it  may  be 
obtained  by  contactiiig  the  Rules  Docket 
at  the  location  provi(  ed  under  the 
caption  AOORESSES. 

List  ofSubyecU  ia  14  CFR  Part  39 

Air  transportation.  Aircraft.  Aviation 
safety.  Safe^. 

The  Proposed  Amen*  loient 

Accordingly,  pursi  ant  to  the 
authority  delegated  ti  nrie  by  the 
Administrator,  the  F(  deral  Aviation 
Administration  prop<  ses  to  amend  14 
CFR  part  39  of  the  F»  ieral  Aviation 
Regulations  as  follow  i: 

PART  3»-A]RW0RT  -UNESS 
DIRECTIVES 

1.  The  authority  cit  ition  for  part  39 
continues  to  read  as  fnltows: 

Authority:  49  U.S.C  App.  1354(a).  1421 
and  1423;  49  U.S.C,  106(g),  and  14  CPH 
11.89, 

S  39.13    (AmwKlwq 

2.  Section  39.13  is anended  by 
adding  the  following  rew  airworthiness 
directive: 

Fokker  Docket  93-NM-1 13-AD. 

Applicability:  Model  F:8  Mark  0100  series 
airplanes,  serial  numbers  11244  through 
11300  inclusive.  11303. 1 1306, 11308. 11310. 
and  11312  through  11314  inclusive: 
certificated  in  any  categoi  y. 

CiomplitfK»:  Required  ( s  iodicstett  unless 
accomplished  previously. 

To  prevent  canosion  at  i  subsequent 
fatigue-related  cracking  oJ  the  attachment 
bolts  oo  tfaa  horizontal  sta  yilizer,  which 


could  lead  to  loss  of  stabilizer  control, 
aooomplish  the  fuilowing: 

(a)  IMor  to  the  accumulation  of  13.500  total 
landings  or  within  12  months  after  the 
effective  date  of  this  AD,  whichever  occurs 
later,  replace  the  two  existing  bolts,  part 
number  D0306o-017.  that  attach  the  link 
assemblies  on  the  dual  actuator  to  the  drive 
bracket  of  the  horizontal  stabilizer,  with  new, 
improved  bolts,  part  number  DO3000-021: 
and  perform  a  functional  test:  in  accordance 
with  Fokker  Ser\'ice  Bulletin  SBFl 00-27- 
037.  dated  April  3. 1992. 

(b)  As  of  the  effective  date  of  this  AD.  no 
person  shall  install  an  attachment  bolt,  part 
number  D03000-017,  on  the  horizootal 
stabilizer  on  any  airplane. 

(c)  An  alternative  method  of  compliance  or 
adjustment  ql  the  compliance  time  that 
provides  anracceptable  level  of  safety  may  be 
used  if  approved  by  the  .Manager, 
Standardization  Branch,  ANM-113. 
Operators  shall  submit  their  requests  through 
an  appropriate  FAA  Principal  Maintenance 
Inspector,  who  may  add  comments  and  then 
send  it  to  the  Manager.  Standardization 
Branch,  ANM-113. 

Note:  Information  concerning  the  existence 
of  approved  alternative  methods  of 
compliance  with  this  AD,  if  any.  may  be 
obtained  from  the  Standardization  Branch, 
ANM-113. 

(d)  Special  flight  permits  may  be  issued  in 
accordance  with  FAR  21.197  and  21.199  to 
operate  the  airplane  to  a  location  where  the 
requirements  of  this  AD  can  be 
accomplished. 

Issued  in  Renton,  Washington,  on  August 
26, 1993. 
David  G.  Hmiel. 

Acting  Manager,  Transport  Airplane 
Directorate,  Aircraft  CertifioaUon  Serrice. 
(PR  Doc.  93-21221  Filed  8-31-93;  8:45  am) 

BH.UNO  OOOE  4»t«-tS-P 


14CFRPwt39 

p^ocket  Na  93-NI#-10*-ADl 

Aimiforthiness  Directives;  Israel 
Mrcnn  Industries  Ltd.  Model  1 121  atMl 
1123  Series  Airplartes 

AGENCY:  Federal  Aviation 
Ad)|iinistration,  DOT. 
ACTION:  Notice  of  proposed  rulemaking"^ 
(NPRM). 

SUMMARY:  This  document  proposes  the 
adoption  of  a  new  airworthiness 
directive  (AD)  that  is  applicable  to 
certain  Israel  Aircraft  Industries  Ltd. 
Model  1121  and  1123  series  airplanes. 
This  proposal  would  require  an 
inspection  to  detect  damage  of  the  wing 
lower  center  skin,  lower  aft  skin,  and 
rear  spar  under  the  main  landing  gear 
(MLG)  wheel  fairings;  measurement  and 
repair  of  damaged  parts;  and  rework  of 
the  MLG  wheel  fairing  ribs.  This 
proposal  is  prompted  by  reports  of 
chafing  of  the  stiffening  ribs  of  the  MLG 
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wheel  fairings  into  the  lower  wing  skins 
and  ait  spar.  The  actions  specified  by 
the  proposed  AD  are  intended  to 
prevent  reduced  structural  integrity  of 
the  wings. 

DATES:  Comments  must  be  received  by 
October  27. 1993. 
ADDRESSES:  Submit  comments  in 
triplicate  to  the  Federal  Aviation 
Administration  (FAA),  Transport 
Airplane  Directorate,  ANM-103, 
Attention:  Rules  Docket  No.  93-NM- 
104-AD.  1601  Lind  Avenue,  SW.. 
Renton.  Washington  98055-4056. 
Comments  may  be  inspected  at  this 
location  between  9  a.m.  and  3  p.m., 
Monday  through  Friday,  except  Federal 
holidays. 

The  service  information  referenced  in 
the  proposed  rule  may  be  obtained  from 
Astra  Jet  Corporation.  Technical 
Publications,  77  McCullough  Drive, 
suite  11,  New  Castle,  Delaware  19720. 
This  information  may  be  examined  at 
the  FAA,  Transport  Airplane 
Directorate,  1601  Lind  Avenue  SW., 
Renton,  Washington. 
FOR  FURTHER  INFORMATION  CONTACT: 
Timothy  J.  Dulin,  Aerospace  Engineer, 
Standardization  Branch,  ANM-1 13, 
FAA,  Transport  Airplane  Directorate, 
1601  Lind  Avenue  SW.,  Renton, 
Washington  98055-4056;  telephone 
(206)  227-2141;  fax  (206)  227-1320. 

SUPPLEMENTARY  INFORMATKW: 

Comments  Invited 

Interested  persons  are  invited  to 
participate  in  the  making  of  the 
proposed  rule  by  submitting  such 
written  data,  views,  or  arguments  as 
they  may  desire.  Communications  shall 
identify  the  Rules  Docket  number  and 
be  submitted  in  triplicate  to  the  address 
speciHed  above.  All  communications 
received  on  or  before  the  closing  date 
for  comments,  specified  above,  will  be 
considered  before  taking  action  on  the 
proposed  rule.  The  proposals  contained 
in  this  notice  may  be  changed  in  light 
of  the  comments  received. 

Comments  are  specifically  invited  on 
the  overall  regulatory,  economic, 
environmental,  and  energy  aspects  of 
the  proposed  rule.  All  comments    - 
submitted  will  be  available,  both  before 
and  after  the  closing  date  for  comments, 
in  the  Rules  Docket  for  examination  by 
interested  persons.  A  report 
summarizing  each  FAA-public  contact 
concerned  with  the  substance  of  this' 
proposal  will  be  filed  in  the  Rules 
Docket. 

Commenters  wishing  the  FAA  to 
acknowledge  receipt  of  their  comments 
submitted  in  response  to  this  notice 
must  submit  a  self-addressed,  stamped 
postcard  on  which  the  following 


statement  is  made:  "Comments  to 
Docket  Number  93-NM-104-AD."  The 

postcard  will  be  date  stamped  and 
returned  to  the  commenter. 

Availability  of  NPRNfs 

Any  person  may  obtain  a  copy  of  this 
NPRM  by  submitting  a  request  to  the 
FAA,  Transport  Airplane  Directorate, 
ANM-103,  Attention:  Rules  Docket  No. 
93-NM-104-AD,  1601  Lind  Avenue. 
SW.,  Renton,  Washington  98055-4056. 

Discussion 

The  Civil  Aviation  Administration  of 
Israel  (CAAI),  which  is  the 
airworthiness  authority  for  Israel, 
recently  notified  the  FAA  that  an  unsafe 
condition  may  exist  on  certain  Model 
1121  and  1123  series  airplanes.  The 
CAAI  advises  that  recent  reports  have 
been  received  indicating  that  the 
stiffening  ribs  of  the  main  landing  gear 
(MLG)  wheel  fairings  on  two  Model 
1121  series  airplanes  were  chafing  into 
the  lower  wing  skins  and  aft  spar. 
Subsequent  investigation  revealed  that 
the  ribs  of  the  fairings  do  not  provide 
adequate  stiffness.  This  condition,  if  not 
corrected,  could  result  in  reduced 
structural  integrity  of  the  wings. 

The  MLG  wheel  fairing  ribs  installed 
on  the  Model  1121  series  airplanes  are 
similar  in  design  to  those  of  the  Model 
1123  series  airplanes.  Therefore,  the 
Model  1123  may  be  subject  to  the  same 
unsafe  condition  revealed  in  the  Model 
1121. 

Israel  Aircraft  Industries  Ltd.  has 
issued  Service  Bulletins  SB  1121-57- 
018  (for  Model  1121  series  airplanes) 
and  1123-57-035  (for  Model  1123  series 
airplanes),  both  dated  November  25, 
1992,  that  describe  procedures  for  a  one- 
time visual  inspection  to  detect  damage 
of  the  wing  lower  center  skin,  lower  aft 
skin,  and  rear  spar  under  the  left-  and 
right-hand  MLG  wheel  fairings; 
measurement  and  repair  of  damaged 
parts;  and  rework  of  the  MLG  wheel 
fairing  ribs.  The  CAAI  classified  these 
service  bulletins  as  mandatory  and 
issued  Israeli  Airworthiness  Directive 
92-03,  Revision  1,  dated  November  23, 
1992.  in  order  to  assure  the  continued 
airworthiness  of  these  airplanes  in 
Israel. 

This  airplane  model  is  manufactured 
in  Israel  and  is  type  certificated  for 
operation  in  the  United  States  under  the 
provisions  of  §21.29  of  the  Federal 
Aviation  Regulations  and  the  applicable 
bilateral  airworthiness  agreement. 
Pursuant  to  this  bilateral  airworthiness 
agreement,  the  CAAI  has  kept  the  FAA 
informed  of  the  situation  described 
above.  The  FAA  has  examined  the 
findings  of  the  CAAI,  reviewed  all 
available  information,  and  determined 


that  AD  action  is  necessary  for  products 
of  this  type  design  that  are  certificated 
for  operation  in  the  United  States. 

Since  an  unsafe  condition  has  been 
identified  that  is  likely  to  exist  or 
develop  on  other  airplanes  of  the  same 
type  design  registered  in  the  United 
States,  the  proposed  AD  would  require 
a  one-time  visual  inspection  to  detect 
damage  of  the  wing  lower  center  skin, 
lower  aft  skin,  and  rear  spar,  under  the 
left-  and  right-hand  MLG  wheel  fairings; 
measurement  and  repair  of  damaged 
parts,  prior  to  further  flight;  and  rework 
of  the  MLG  wheel  fairing  ribs.  The 
actions  would  be  required  to  be 
accomplished  in  accordance  with  the 
service  bulletins  described  previously. 

The  FAA  estimates  that  45  airplanes 
of  U.S.  registry  would  be  affected  by  this 
proposed  AD,  that  it  would  take 
approximately  20  work  hours  per 
airplane  to  accomplish  the  proposed 
actions,  and  that  the  average  labor  rate 
is  $55  per  work  hour.  The  cost  of 
required  parts  is  expected  to  be 
negligible.  Based  on  these  figtires,  the 
total  cost  impact  of  the  proposed  AD  on 
U.S.  operators  is  estimated  to  be 
$49,500,  or  $1,100  per  airplane.  This 
total  cost  figure  assumes  that  no 
operator  has  yet  accomplished  the 
proposed  requirements  of  this  AD 
action. 

The  regulations  proposed  herein 
would  not  have  substantial  direct  efiiscts 
on  the  States,  on  the  relationship 
between  the  national  government  and 
the  States,  or  on  the  distribution  of 
povtBt  and  responsibilities  among  the 
various  levels  of  government.  Therefore, 
in  accordance  with  Executive  Order 
12612,  it  is  determined  that  this 
proposal  would  not  have  sufficient 
federalism  implications  to  warrant  the 
preparation  of  a  Federalism  Assessment. 

For  the  reasons  discussed  above,  I 
certify  that  this  proposed  regulation  (1) 
is  not  a  "major  rule"  luider  Executive 
Order  12291;  (2)  is  not  a  "significant 
rule"  under  the  DOT  Regulatory  Policies 
and  Procedures  (44  FR  11034,  February 
26, 1979);  and  (3)  if  promulgated,  will 
not  have  a  significant  economic  impact, 
positive  or  negative,  on  a  substantial 
number  of  small  entities  under  the 
criteria  of  the  Regulatory  Flexibility  Act. 
A  copy  of  the  draft  regulatory  evaluation 
prepared  for  this  action  is  contained  in 
the  Rules  Docket.  A  copy  of  it  may  be 
obtained  by  contacting  the  Rules  Docket 
at  the  location  provided  under  the 
caption  "ADDRESSES." 

List  of  Subiects  in  14  CFR  Part  39 

Air  transportation.  Aircraft,  Aviation 
safety.  Safety. 
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The  Proposed  Amendmeat 

Accordingly,  pursuant  to  the 
authority  delegated  to  me  by  the 
Administrator,  the  Federal  Aviation 
Administration  proposes  to  amend  14 
CFR  part  39  of  the  Federal  Aviation 
Regulations  as  follows: 

PART  3»— AIRWORTHINESS 
DIRECTIVES 

1.  The  authority  citation  for  part  39 
continues  to  read  as  follows: 

Aatfaority:  49  U.SC  App.  1354(a).  1421 
and  1423: 49  U.SC  106(g): and  14 CFR 
11.89. 

131:13    {Amandadl 

2.  Section  39.13  is  amended  by 
adding  the  fcilowring  new  airworthiness 
directive: 

Israel  Aircraft  Industries  (lAI)  Ltd.:  Docket 
93-NM-104-AD. 

Applicability:  Model  1121  series  airplanes, 
serial  numbers  071  throu^  106  inclusive, 
and  108  tiuough  150  Inclusive;  and  Model 
1123  series  airplanes,  serial  number  107; 
certificated  in  any  category. 

Compliance:  Required  as  indicated,  unless 
accomplished  previously. 

To  prevent  reduced  structural  integrity  of 
the  wings,  accomplish  the  following: 

(a)  Within  SO  hours  time-in-service  after 
the  effective  date  of  tliis  AD.  remove  the  left- 
and  right-hand  main  landing  gear  (MLG) 
wheel  faihogs,  and  pwfonn  a  visual 
inspectioa  to  detect  damage  of  the  wing 
lowar  center  skin,  lower  aft  skin,  and  rear 
spar  under  the  firings,  in  accoi dance  with 
Israel  Aircraft  Industries  Ltd.  Service  Bulletin 
SB  1121-57-018  (for  Model  1121  series 
airplanes],  dated  November  25, 1992:  or 
Israel  Aircraft  Industries  Ltd.  Service  Bulletin 
SB  1123-57-035  (for  Model  1123  series 
airplanes),  dated  November  25. 1992:  as 
applicable. 

(1)  If  no  damage  is  detected,  prior  to 
further  flight,  rework  the  MLG  wheel  fairing 
ribs  and  reinstall  the  left-  and  right-hand 
MLG  wheel  fairings,  in  accordance  with  the*^ 
applicable  service  bulletin. 

(2)  If  any  damage  is  detected,  prior  to 
further  flight,  measiuv  the  depth  of  the 
damage,  repair  any  damage  found,  rework  the 
MLG  wheel  fairi.ig  ribs,  and  reinstall  the  Icft- 
and  right-hand  MLG  wheel  fairings,  in 
accordance  with  the  applicable  service 
bulletin. 

(b)  If  any  crack  is  defected  during  the 
repair  required  by  paragraph  by  paragraph 
(a)(2)  of  this  AD.  prior  to  further  flight,  repair 
in  aocordance  with  a  method  approved  by 
the  Manager.  Standardization  Branch.  ANM- 
113.  FAA,  Transport  Airplane  Directorate. 

(c)  An  alternative  method  of  compliance  or 
adjustment  of  the  compliance  time  that 
provides  an  acceptable  level  of  safety  may  be 
used  if  approved  by  the  Manager. 
Standardization  Branch,  ANM-113,  FAA. 
Transport  Airplane  Directorate.  Operators 
shall  submit  their  requests  through  an 
appropriate  FAA  Principal  Maintenance 
Inspector,  who  may  add  comments  and  then 


send  it  to  the  Manager,  Star  dardization 
Branch,  A.NM-1 13, 

Note:  Infonnation  ooncer  ling  the  existence 
of  approved  alternative  me!  hods  of 
compliance  with  this  AD,  i  any,  may  be 
obtained  from  the  Standard  ization  Branch. 
ANM-113. 

(d)  Special  flight  permits  may  be  issued  in 
accordance  with  FAR  2t  19^  and  21.199  to 
operate  the  airplane  to  aj  lot  ation  where  the 
requirements  of  this  ADjcar  be 
accomplished.  j 

Issued  in  Rer.ton,  Wa^hin^n.  on  August 
26, 1993 

David  C.  HmieL  | 

Acting  Manager.  Transpori  Airplane 

Directorate.  Aircraft  Cettific  Uion  Senioe. 
(FR  Doc.  93-21222  Filed  8-)l-93;  8:45  ami 
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14  CFR  Part  39  ' 

[Docket  No.  93-NII-ia7-A3] 

Airworthiness  Directive  s;  Fokk^ 
Model  F28  Mark  01 00  &  tries  Airplanes 

AGENCY:  Federal  Aviation 
Administration.  DOT. 
ACTION:  Notice  of  prtypcred  rulemaking 
(NPRM). 

SUMMAAY:  This  documei  t  proposes  the 
adoption  of  a  new  airwc  rthiness 
directive  (AD)  that  is  ap  ilicable  to 
certain  Fokker  Model  F:  8  Mark  0100 
senes  airplanes.  This  pr  jposal  would 
require  replacement  of :  le  existing 
groundi'f^ght  microswi:  ±es  located  in 
the  main  landing  gear  u  ith  improved 
microswitches,  and  inst  lUation  of  an 
anti-skid  system  ON/OF  F  switch  in  the 
flight  coropartmenL  Thii  proposal  is 
prompted  by  an  incident  involving  loss 
of  braking,  which  was  ciused  by 
mechanical  ground/fligl  it  microswitches 
that  froze  while  in  the  T  ight  position. 
The  actions  specified  b}  the  proposed 
AD  are  intended  to  prevent  loss  of 
braking  below  40  miles  oer  hour,  when 
the  anti-skid  system  is  activated. 
DATES:  Comments  must  be  received  by 
October  27.  1993. 
ADDRESSES:  Submit  con  ments  in 
triplicate  to  the  Federal  Aviation 
Administration  (FAA),  "ransport 
Airplane  Directorate,  A!  JM-103, 
Attention:  Rules  Docke;  No.  93-N\^ 
107-AD.  1601  Lind  Avenue  SW.. 
Renton,  Washington  98055-4056. 
Comments  may  be  inspected  at  this 
location  between  9  a.m.  and  3  p.m., 
Monday  through  Friday  except  Federal 
holidays. 

The  ser\'ice  information  referenced  in 
tlie  proposed  rule  may  be  obtained  from 
Fokker  Aircraft  USA,  In :..  1199  North 
Fairfax  Street.  Alexandr  a,  Virginia 
22314.  This  information  may  be 


examined  at  the  FAA,  Transport 
Airplane  Directorate,  1601  Lind 
Avenue,  SW.,  Renton,  Washington. 
FOR  FURTHER  INFORMATION  CONTACT: 
Timothy  Du'iio.  Aerospace  E.ngineer. 
Standardization  Branch,  ANM-113, 
FAA,  Transport  Airplane  Directorate. 
1601  Lind  Avenue.  SW.,  Renton. 
Washington  98055-4056;  telephone 
(206)  227-2141;  fax  (205)  227-1320. 

SUPPLEMENTARY  iNFORUATK)N: 

Comments  Invited 

Interested  persons  are  invited  to 
participate  in  the  making  of  the 
proposed  rule  by  submitting  such 
written  data,  views,  or  arguments  as 
they  may  desire.  Communications  shall 
identify  the  Rules  Docket  number  and 
be  submitted  in  triplicate  to  the  address 
specified  above.  All  communications 
received  on  or  before  the  closing  date 
for  comments,  specified  above,  will  be 
considered  before  taking  action  on  the 
proposed  rule.  The  proposals  contained 
in  this  notice  may  be  changed  in  light 
of  the  comments  received. 

Comments  are  specifically  invited  on 
the  overall  regulatory,  economic, 
environmental,  and  energy  aspects  of 
the  proposed  rule.  All  comments 
submitted  wiU  be  available,  both  before 
and  ai^er  the  closing  date  for  comments, 
in  the  Rules  Docket  for  examination  by 
interested  persons.  A  report 
summarizing  e«:h  FAA-public  contact 
concerned  with  the  substance  of  this 
proposal  will  be  filed  in  the  Rules 
Docket 

Commenters  wishing  the  FAA  to 
acknowledge  receipt  of  their  comments 
submitted  in  response  to  this  notice 
must  submit  a  self-addressed,  stamped 
postcard  on  which  the  following 
statement  is  made:  "Comments  to 
Docket  Number  93-NM-107-AD."  The 
postcard  will  be  date  stamped  and 
returned  to  the  commenter. 

Availability  of  NPRMs 

Any  person  may  obtain  a  copy  of  this 
NPRM  by  submitting  a  request  to  the 
FAA.  Transport  Airplane  Directorate, 
ANM-103,  Attention;  Rules  Docket  No. 
93-NM-107-AD,  1601  Lind  Avenue, 
SW.,  Renton.  Washington  98055-4056. 

Discussion 

The  Rijksluchtvaartdienst  (RLD), 
which  is  the  airworthiness  authority  for 
the  Netherlands,  recently  notified  the 
FAA  that  an  unsafe  condition  may  exist 
on  certain  Fokker  Mode!  F28  Mark  0100 
series  airplanes.  The  RLD  advises  that 
there  has  been  a  recent  report  of  a  loss 
of  braking  incident  on  an  in-service 
airplane,  which  was  caused  by  two 
mechanical  ground/flight  microswitches 
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that  froze  while  in  the  flight  position. 
During  landing,  the  crew  could  not 
applytraking action  below  40  miles  per 
hour  (MPH).  When  the  anti-skid  system 
ON/OFF  switch  was  turned  off.  the  anti- 
skid system  touchdown  protection  was 
deactivated,  and  the  airplane  was  finally 
brought  to  a  full  stop.  This  condition,  if 
not  corrected,  could  result  in  loss  of 
braking  below  40  MPH,  when  the  anti- 
skid system  is  activated. 

Fokker  has  issued  Service  Bulletin 
SBFlOO-32-060.  dated  October  20. 
1992,  that  describes  procedures  for 
replacement  of  the  existing  left-  and 
right-hand  ground/flight  microswitches 
with  new,  improved  microswitches  at 
the  main  landing  gear  (MLG)  downlock, 
temperature  sensor,  and  anti-skid 
harness  positions.  These  improved 
microswitches  have  better  moisture 
protection,  and  are  less  likely  to  freeze 
while  in  the  flight  position.  The  service 
bulletin  also  describes  procedures  for 
installation  of  an  anti-skid  system  ON/ 
OFF  switch  in  the  flight  compartment, 
for  certain  airplanes.  This  switch  will 
enable  the  crew  to  select  anti-skid  OFF. 
in  the  event  that  the  brakes  do  not  work 
below  40  MPH.  The  RLD  classified  this 
service  bulletin  as  mandatory  and 
issued  Netherlands  Airworthiness 
Directive  92-122.  dated  October  23, 
1992,  in  order  to  assure  the  continued 
airworthiness  of  these  airplanes  in  the 
Netherlands. 

This  airplane  model  is  manufactured 
in  the  Netherlands  and  is  type 
certificated  for  operation  in  the  United 
States  under  the  provisions  of  Section 
21.29  of  the  Federal  Aviation 
Regulations  and  the  applicable  bj^ateral 
airworthiness  agreement.  Pursuant  to 
this  bilateral  airworthiness  agreement, 
the  RLD  has  kept  the  FAA  informed  of 
the  situation  described  above.  The  FAA 
has  examined  the  findings  of  the  RLD, 
reviewed  all  available  information,  and 
determined  that  AD  action  is  necessary 
for  products  of  this  type  design  that  are 
certificated  for  operation  in  the  United 
States. 

Since  an  unsafe  condition  has  been 
identified  that  is  likely  to  exist  or 
develop  on  other  airplanes  of  the  same 
type  design  registered  in  the  United 
States,  the  proposed  AD  would  require 
replacement  of  the  existing  left-  and 
right-hand  ground/flight  microswitches 
with  new,  improved  microswitches  at 
the  MLG  downlock,  temperature  sensor, 
and  anti-skid  harness  positions.  The 
proposed  NPRM  would  also  require 
installation  of  an  anti-skid  system  ON/ 
OFF  switch  in  the  flight  compartment, 
for  certain  airplanes.  The  actions  would 
be  required  to  be  accomplished  in 
accordance  with  the  service  bulletin 
described  previously. 


The  FAA  estimates  that  14  airplanes 
of  U.S.  registry  would  be  affected  by  this 
proposed  AD,  that  it  would  take 
approximately  113  work  hours  per 
airplane  to  accomplish  the  proposed 
actions,  and  that  the  average  labor  rate 
is  $55  per  work  hour.  Required  parts 
would  cost  approximately  $1,800  per 
airplane.  Based  on  these  figures,  the 
total  cost  impact  of  the  proposed  AD  on 
U.S.  operators  is  estimated  to  be 
$112,210,  or  $8,015  per  airplane.  This 
total  cost  Bgure  assumes  that  no 
operator  has  yet  accomplished  the 
proposed  requirements  of  this  AD 
action. 

The  regulations  proposed  herein 
would  not  have  substantial  direct  effects 
on  the  States,  on  the  relationship 
between  the  national  government  and 
the  States,  or  on  the  distribution  of 
power  and  responsibilities  among  the 
various  levels  of  government.  Therefore, 
in  accordance  with  Executive  Order 
12612,  it  is  determined  that  this 
proposal  would  not  have  sufficient 
federalism  implications  to  warrant  the 
preparation  of  a  Federalism  Assessment. 

For  the  reasons  discussed  above,  I 
certify  that  this  proposed  regulation  (1) 
is  not  a  "major  rule"  under  Executive 
Order  12291;  (2)  is  not  a  "significant 
rule"  under  the  DOT  Regulatory  Policies 
and  Procedures  (44  FR  11034,  February 
26, 1979);  and  (3)  if  promulgated,  will 
not  have  a  significant  economic  impact, 
positive  or  negative,  on  a  substantial 
number  of  small  entities  under  the 
criteria  of  the  Regulatory  Flexibility  Act. 
A  copy  of  the  draft  regulatory  evaluation 
prepared  for  this  action  is  contained  in 
the  Rules  Docket.  A  copy  of  it  may  be 
obtained  by  contacting  the  Rules  Docket 
at  the  location  provided  under  the 
caption  ADDRESSES. 

List  of  Subjects  in  14  CFR  Part  39 

Air  transportation.  Aircraft.  Aviation 
safety.  Safety. 

The  Proposed  Amendment 

Accordingly,  pursuant  to  the 
authority  delegated  to  me  by  the 
Administrator,  the  Federal  Aviation 
Administration  proposes  to  amend  14 
CFR  part  39  of  the  Federal  Aviation 
Regulations  as  follows: 

PART  39— AIRWORTHINESS 
DIRECTIVES 

1.  The  authority  citation  for  part  39 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  App.  1354(a),  1421 
and  1423;  49  U.S.C.  106{gJ;  and  14  CFR 
11.89. 


139.13    [AmMMtod] 

2.  Section  39.13  is  amended  by 
adding  the  following  new  airworthiness 
directive: 
Fokker  Docket  93-NM-107-AD. 

Applicability:  Model  F28  Mark  0100  series 
airplanes;  serial  numbers  11244  through 
11265  inclusive.  11268  through  11283 
inclusive,  11286,  11289.  11291.  11293. 
11295. 11297, 11300.  and  11303;  certificated 
in  any  category. 

Compliance:  Required  as  Indicated,  unless 
accomplished  previously.  To  prevent  loss  of 
braking  below  4C  miles  per  hour,  when  the 
anti-skid  system  is  activated,  accomplish  the^ 
following: 

(a)  For  all  airplanes:  Within  3  months  after 
the  effective  date  of  this  AD,  replace  the 
existing  Dowty  Electronics  left-  and  right- 
hand  ground/flight  microswitches,  part 
number  620602801.  issue  1,  with  new, 
improved  microswitches.  part  number 
620602801,  issue  2,  at  the  main  landing  gear 
(MLG)  downlock,  temperature  sensor,  and 
anti-skid  harness  positions,  in  accordance 
with  Fokker  Service  Bulletin  SBFlOO-32- 
060.  dated  October  20, 1992. 

(b)  For  airplanes  having  serial  numbers 
11244  through  11265  inclusive,  11268 
through  11275  inclusive.  11277.  and  11279: 
Within  12  months  after  the  effective  date  of 
this  AD,  install  an  anti-skid  system  ON/OFF 
switch  in  the  flight  compartment  in 
accordance  with  Fokker  Service  Bulletin 
SBFlOO-32-060,  dated  October  20, 1992. 

(c)  As  of  the  effective  date  of  this  AD,  no 
person  shall  install  a  Dowty  Electronics  left- 
and/or  right-hand  ground/flight  microswitch. 
part  number  620602801,  issue  1,  on  any 
airplane. 

(d)  An  alternative  method  of  compliance  or 
adjustment  of  the  compliance  time  that 
provides  an  acceptable  level  of  safety  may  be 
used  if  approved  by  the  Manager, 
Standardization  Branch,  ANM-113,  FAA, 
Transport  Airplane  Directorate.  Operators 
shall  submit  their  requests  through  an 
appropriate  FAA  Principal  Maintenance 
Inspector,  who  may  add  comments  and  then 
send  it  to  the  Manager,  Standardization 
Branch,  ANM-n3. 

Note:  Information  concerning  the  existence 
of  approved  alternative  methods  of 
compliance  with  this  AD,  if  any,  may  be 
obtained  from  the  Standardization  Branch, 
ANM-113. 

(e)  Special  flight  permits  may  be  issued  in 
accordance  with  FAR  21.197  and  21.199  to 
operate  the  airplane  to  a  location  where  the 
requirements  of  this  AD  can  be 
accomplished. 

Issued  in  Renton,  Washington,  on  August 
26, 1993. 
David  G.  Hmiel, 

Acting  Manager,  Transport  Airplane 
Directorate,  Aircraft  Certification  Service. 
|FR  Doc.  93-21220  Filed  8-31-93;  8:45  am) 

BILUNQ  CODE  4«10-13-F 


DEPARTMENT  OF  THE  TREASURY 

Bureau  of  Alcohol,  Tobacco  and 
Firearma 

27  CFR  Part  5 

[Notic*  No.  780;  R«:  T.O.  AFT-348,  T.D. 
ATF-333,  T.D.  ATF-319,  T.D.  ATF-31 1.  T.D. 
ATF-306;  Notic*  No*.  716,  583, 410, 403;     > 
91F009P1  I 

RIN  1512-AA10 

Alteration  of  Class  and  Type;  Vodka 

AGETi^Y:  Bureau  of  Alcohol,  Tobacco 
and  ^rearms  (AFT),  Treasury. 
ACTKW:  Notice  of  proposed  rulemaking. 

SUMMARY:  The  Bureau  of  Alcohol, 
Tobacco  and  Fireanns  (ATF)  is 
proposing  to  amend  regulations 
authorizing  the  use  of  a  trace  amount 
(defined  as  up  to  300  milligrams  per 
liter  or  300  ppm)  of  citric  acid  in  the 
production  of  vodka,  without  changing 
its  designation  as  vodka  R«naiise  citric 
acid  is  not  an  essential  component  of 
vodka,  ATF  is  proposing  to  amend  the 
regulations  on  additions  of  substances 
to  distilled  spirits,  rather  than  the 
regulations  on  the  standard  of  identity 
of  vodka.  Under  this  proposal,  vodka 
made  with  a  greater  concentration  of 
citric  acid  would  be  designated 
"flavored  vodka"  or  labeled  with  a 
fanciful  name, 

DATES:  Comments  must  be  received  on 
or  before  October  18, 1993. 
ADDRESSES:  Send  written  comments  to: 
Chief,  Wine  and  Beer  Branch,  Bureau  of 
Alcohol,  Tobacco  and  Firearms,  P.O. 
Box  50221,  Washington.  DC  20091- 
0221,  ATTN:  Notice  No.  780.  Comments 
not  exceeding  three  pages  may  be 
submitted  by  facsimile  transmission  to 
(202)  927-8602. 

FOR  FURTHER  INFORMATION  CONTACT: 
David  W.  Brokaw,  wine  and  Beer 
Branch,  Bureau  of  Alcohol,  Tobacco  and 
Firearms,  650  Massachusetts  Avenue, 
NW.,  Washington,  DC  20226,  (202)  927- 
8230. 

SUPPLEMENTARY  INFORMATION: 

Background 

On  December  4, 1990,  ATF  issued 
T.D.  ATF-306,  (55  FR  49994)  which 
amended  27  CFR  S. 23(a)(3)  to  authorize 
the  use  of  up  to  2  grams  per  liter  (2000 
parts  per  million  (ppm))  of  sugar,  and  a 
traee  amount  (defined  as  150  milligrams 
per  liter  or  150  ppm)  of  citric  acid  in  the 
production  of  vodka.  ATF  believed  at 
that  time  that  the  150  ppm  threshold 
was  sufficient  to  neutralize  residual 
alkalinity  derived  from  the  charcoal 
treatment  of  some  vodkas,  or  from  the 
use  of  certain  glass  in  manufacturing 


bottles.  In  addition,  ATF  s  laboratory 
conducted  tests  which  determined  that 
150  ppm  was  approxima  ely  the 
threshold  at  which  the  p  -esence  of  citric 
acid  could  be  detected.  /  s  a  result,  T.D. 
ATF-306  concluded  thtt  vodka  treated 
with  no  more  than  150  p  )m  of  citric 
acid  would  still  fall  with  n  the  standard 
of  identity  for  vodka.  Thr  standard  of 
identity  is  defined  in  27  ZFR  5.22(a)(1) 
as  "neutral  spirits  so  distilled  or  so 
treated  after  distillation  ^  dth  charcoal  or 
other  materials,  as  to  be  with6\it 
distinctive  character,  aro  na,  taste  or 
color."  T.D.  ATF-306  we  s  effective 
January  3, 1991,  with  a  f(  rmula  and 
label  cancellation  date  cf  March  4, 1991, 
for  products  not  made  w  thin  the 
limitations  of  the  Treasu:  y  decision. 

Petition  1    I 

On  March  4, 1991.  ATP  issued  T.D. 
ATF-311  (56  FR  8922)  wiich  deferred 
the  compliance  date  with  respect  to  the 
citric  acid  limitation  set  lorth  in  27  CFR 
5  23(a)(3)(i!)  by  T.D.  ATF-306  to 
December  4, 1991.  The  compliance  date 
set  forth  in  T.D.  ATF-30f  regarding 
maximum  levels  for  the  i  se  of  sugar  in 
vodka  remains  unchange  1.  T.D.  ATF- 
311  was  issued  in  respon  >e  to  a  petition 
frpm  Heublein,  Inc.  (Heu  )lein),  for 
reconsideration  of  T.D.  ATF-306. 
Heublein's  petition  was  based  on  a 
representation  that  new  scientific 
information  and  data  not  previously 
available  had  come  to  their  attention 
concerning  maximum  levels  for  the  use 
of  citric  acid  in  vodka. 

Notice  No.  716  I 

On  April  29, 1991.  ATF  issued  Notice 
No.  716  (56  FR  19623)  to  gather 
additional  information  with  respect  to 
the  150  ppm  limitation  set  forth  in  T.D. 
ATF-306.  Notipe  No.  716  was  issued  in 
conjunction  with  Heublein's  request  for 
reconsideration  which  was  granted  in 
T.D.  ATF-311.  Notice  Nc.  716  proposed 
to  retain  the  reasoning  and  conclusion 
of  T.D.  ATF-306  as  set  fc-th  above.  The 
purpose  of  the  Notice  was  to  solicit  v 
comments  from  the  public  and  industry 
concerning  the  appropriateness  of 
sensory  threshold  citric  acid  levels 
higher  and  lower  than  the  proposed 
maximum  level  of  150  ppm. 

Comments  on  Notice  No.  716 

In  response  to  Notice  No.  716,  ATF 
received  nine  comments.  All  of  the 
comments  were  opposed  :o  setting  a 
maximum  limitation  as  lew  as  150  ppm 
for  the  addition  of  citric  acid  to  vodka. 
These  comments  were  provided  by: 
David  Sherman  Corp.  (no  limit  should 
be  established);  Brown-Fcrman  Corp. 
(500  ppm  limit  proposed,  no 
substantiating  data  submitted);  Joseph  E. 


Seagram  &  Sons,  Inc.  (150  ppm  is  too 
low,  no  other  level  or  substantiating 
data  submitted);  McCormick  Distilling 
Co.  (supports  Heublein  data,  no  other 
level  or  substantiating  data  submitted); 
Jim  Beam  Brands  Co.  (level  could  be  set 
as  high  was  630  ppm,  no  substantiating 
data  submitted);  Distilled  Spirits 
Council  of  the  United  States  (opposes 
150  ppm,  no  other  level  or 
substantiating  data  submitted); 
Glenmore  Distillers  Co.  (500  ppm  level 
proposed,  no  substantiating  data 
submitted);  and  National  Association  of 
Beverage  Importers,  Inc.  (supports 
Heublein  data,  no  other  level  or 
substantiating  data  submitted). 

Heublein's  Test 

The  only  commenter  submitting 
sensory  (taste  and  small)  test  data  from 
independent  contractors  was  Heublein. 
On  July  29, 1991,  Heublein  submitted 
results  of  testing  conducted  by  nine 
companies  on  their  behalf.  The  purpose 
of  these  tests  was  to  Hetermine  whether 
a  statistically  signiHcant  difference 
could  be  detected  between  two  levels  of 
citric  acid  in  vodka.  These  lests  wese 
not  designed  to  determine  the  minimum 
level  at  which  a  majority  of  people 
could  detect  the  presence  of  citric  acid 
in  vodka.  For  example,  if  a  panel  was 
asked  to  determine  whether  there  was  a 
difference  between  1000  ppm  and  1110 
ppm  of  citric  acid,  the  statistical 
analysis  of  the  results  of  such  testing 
would  only  show  whether  the  panelist 
can  reliably  distinguish  between  the  two 
samples  but  would  not  generate  any 
information  concerning  the  threshold 
level  at  which  citric  acid  could  be 
detected  by  a  statistical  minority  of 
people.  Heublein's  study  concluded  that 
a  change  in  the  level  of  citric  acid  in 
vodka  from  150  ppm  to  480  ppm  would 
not  be  detected  by  a  majority  of  people 
but  that  a  change  from  150  ppm  to  528 
ppm  would  be  detected  by  a  majority  of 
people. 

Independent  Testing 

During  the  comment  period,  ATF 
secured  on  outside  testing  firm,  Odor 
Science  and  Engineering  (OS&E),  to 
conduct  independent  testing  on  sensory 
threshold  levels  for  citric  acid  addition 
to  vodka.  The  outside  testing  firm  was 
secured  in  order  to  provide  data  for 
comparison  to  the  results  secured  by 
ATF  and  industry  members. 

OS&E  was  requested  to  conduct  a  test 
which  would  produce  results  with 
respect  to  the  taste  threshold  of  citric 
acid  in  vodka.  The  initial  tests  were 
conducted  on  April  25  and  29, 1991. 
Various  concentrations  of  ethanol 
solution  and  citric  acid  were  presented 
to  a  taste  panel  comprised  of  ten 
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experienced  sensory  panelists 
familiarized  with  the  taste  of  the  ethanol 
solutions.  The  initial  ethanol  solutions 
were  supplied  to  OSAE  by  ATF  and 
consisted  of  40  percent  eUianol  in  water 
(80  proof).  The  flasks  were  stoppered  to 
prevent  any  opportunity  of  interference 
because  of  odor  perception.  The  initial 
levels  of  citric  acid  in  the  various 
ethanol  solutions  were:  50  ppm.  100 
ppm.  150  ppm,  200  ppm,  and  1000 
ppm. 

The  presentations  consisted  of  two 
flasks  containing  only  ethanol  solution 
and  one  flask  containing  ethanol 
solution  mixed  with  one  of  the  levels  of 
citric  acid  described  above.  One  panelist 
at  a  time  entered  the  sensory  laboratory 
and  tested  each  of  the  three  flasks.  Each 
of  the  panelists  tasted  each  of  the  three 
flasks  and  indicated  to  me  panel 
moderator  which  of  the  three  samples 
was  different,  thus  requiring  the 
panelist  to  guess  if  he  or  she  expressed 
uncertainty.  This  procedure  is  known  as 
the  forced-choice  ascending  method  and 
was  repeated  for  each  of  the  citric  acid 
concentrations  described  above.  The 
forced-choice  ascending  method  is 
stacked  against  guessing  which  sample 
contains  the  citric  acid  because  two  out 
of  three  choices  do  not  contain  citric 
acid. 

As  results  of  the  initial  trials  were 
inconclusive,  repeat  trials  were 
conducted  with  eleven  panelists  using 
citric  acid  concentrations  of  100  ppm, 
250  ppm,  and  500  ppm.  However,  as 
with  the  initial  tests,  the  ethanol 
solution  had  a  pronounced  anesthetic 
effect  which  precluded  accurate 
determinations  of  taste  thresholds.  As  a 
result,  the  ethanol  solution  was  diluted 
to  20  percent  ethanol  in  water  (40  proof) 
and  three  concentrations  of  citric  acid  in 
the  diluted  solution  were  evaluated:  25 
ppm,  50  ppm.  and  500  ppm.  The 
anesthetic  effect  discussed  above  was 
presumably  eliminated  because  all  of 
the  panelists  detected  taste  differences 
at  lower  concentrations  of  citric  acid. 

An  additional  test  was  run  on  May  28, 
1991,  using  twelve  panelists  in  order  to 
develop  more  representative  data  using 
a  20  percent  ethanol  in  water  (40  proof) 
solution.  The  concentrations  of  citric 
acid  in  the  diluted  solution  were  25 
ppm,  50  ppm,  100  ppm.  200  ppm,  and 
400  ppm.  The  threshold  of  citric  acid  in 
vodka  could  then  be  determined  using 
the  forced-choice  ascending 
concentration  method.  OS&E  concluded 
that  a  majority  of  people  could  detect 
the  presence  of  citric  acid  in  vodka  at 
a  level  of  approximately  180  ppm. 

However,  such  test  results  collected 
by  OS&E  were  not  calculated  in 
accordance  with  the  methodology 
prescribed  by  the  American  Society  for 


Testing  and  Materials  (ASTM).  ASTM 
Procedure  E-679  is  entitled  "Standard 
Practice  for  Determination  of  Odor  and 
Taste  Thresholds  By  a  Forced-Choice 
Ascending  Concentration  Series  Method 
of  Limits."  This  method  requires  use  of 
a  geometric  progression  of 
concentrations,  ie..  each  concentration 
of  citric  acid  is  a  factor  or  multiple  of 
the  previous  concentration.  In  this  test, 
the  factor  was  two.  In  order  to  calculate 
the  mean  of  such  a  progression,  one 
must  take  the  geometric  mean.  This  is 
calculated  by  taking  the  nth  root  of  the 
product  of  the  numbers.  This  differs 
from  the  familiar  arithmetic  mean 
which  is  found  by  dividing  the  sum  of 
the  numbers  by  n.  In  both  cases,  n  is  the 
number  of  values  under  consideration. 

Disparity  in  Test  Results 

Heublein  was  provided  with  the 
opportunity  to  comment  on  the  data 
secured  on  behalf  of  ATF  by  OS&E. 
Heublein  acknowledged  the 
discrepancies  in  the  OS&E  report  in 
their  comments  to  ATF  when  they 
stated  that  "we  were  unable  to 
reproduce  some  ♦  *  •  values  in  the 
report."  Nevertheless,  Heublein  used 
the  incorrect  OS&E  calculations  and 
submitted  to  ATF  that  the  level  at  which 
the  majority  of  people  could  detect 
citric  acid  in  vodka  is  734  ppm. 

A  significant  disparity  existed 
between  the  methodologies  of  the 
studies  done  by  ATF  and  Heublein,  and 
the  conclusions  reached  by  Heublein 
and  OS&E  with  respect  to  the  study 
conducted  by  OS&E.  Based  on  these 
disparities,  ATF  concluded  that  more 
time  would  be  needed  to  properly 
evaluate  the  sensory  tests  and  results 
derived  from  Heublein  and  the  outside 
firm  hired  by  ATF.  The  compliance  date 
of  December  4. 1991,  witt»  respect  to 
citric  acid,  set  forth  in  T.D.  ATF-311 
was  subsequently  deferred  to  September 
3, 1992.  by  T.D.  ATF-319  (56  FR  63398. 
December  3. 1991)  in  order  to  allow  for 
time  to  resolve  the  disparity  in  the  test 
results.  As  ATF  had  not  yet  completed 
its  review  of  all  data  submitted  relative 
to  the  citric  acid  limitation  as  of 
September  3, 1992,  ATF  issued  T.D. 
ATF-333  (57  FR  40323.  September  3. 
1992T,  which  deferred  the  compliance 
date  with  respect  to  the  citric  acid 
limitation  set  forth  in  27  CFR 
5.23(a)(3)(ii)  until  September  3, 1993. 

ATF  Analysis  of  Independent  Test  Data 

The  ATF  laboratory  used  the  data 
generated  by  OS&E  and  recalculated  the 
results  according  to  the  approved  ASTM 
method.  The  detection  threshold  of 
citric  acid  in  vodka  was  determined 
using  the  best-estimate  criterion,  or  the 
group  geometric  mean  of  all  the 


panelists'  thresholds.  Each  panehst's 
threshold  is  the  geometric  mean  of  the 
last  missed  concentration  (the  last 
concentration  of  citric  acid  not  detected) 
and  the  next  higher  concentration.  This 
kind  of  analysis  is  considered  most 
reUable  when  most  of  the  panelists  have 
at  least  two  hits  in  a  row  at  the  high 
concentration  end.  For  those  panelists 
who  have  a  miss  at  the  highest 
concentration,  it  is  assumed  that  they 
would  have  had  a  hit  at  the  next  higher 
concentration  had  there  been  one  more 
sample  in  the  series  (800  ppm  citric  acid 
for  this  test).  For  those  panelists  who 
have  no  misses,  it  is  assumed  that,  had 
the  testing  begun  one  sample  lower  in 
the  series  (12.5  ppm  citric  acid  for  this 
test),  they  would  have  missed  it. 

For  normally  distributed  data,  half  of 
the  population  lies  on  each  side  of  the 
center  of  the  data  curve.  Using  the  OS&E 
data,  the  ATF  laboratory  determined 
that  two-thirds  of  the  population  lies 
within  the  range  of  citric  acid 
concentrations  between  202  ppm  and 
700  ppm  and  one-sixth  lies  outside  this 
region  in  each  tail  of  the  distribution.  As 
a  normal  distribution  did  not  exist,  the 
geometric  mean  would  not  yield  as 
accurate  a  measure  of  where  most 
people  would  detect  the  presence  of 
citric  acid  in  vodka  as  the  median,  or 
the  middle  point  of  the  distribution 
ordered  from  lowest  point  to  highest 
point.  The  ATF  laboratory  also  utilized 
the  OS&E  data  to  determine  that  the 
actual  range  of  concentrations  of  citric 
acid  that  would  include  two-thirds  of 
the  population  results  in  a  geometric 
mean  of  376  ppm  and  a  range  of  202 
ppm  to  700  ppm  at  40  percent  alcohol 
or  80  proof.  The  results  of  the  OS&E 
testing  also  show  that  a  majority  of  the 
panelists  would  be  able  to  detect  citric 
acid  at  the  median  level  of  282  ppm  in 
80  proof  vodka.  The  median  level  of  282 
ppm  is  significantly  lower  than  either 
the  group  geometric  mean  of  376  ppm 
or  the  734  ppm  level  determined  by 
Heublein. 

The  citric  acid  level  of  734  ppm 
proposed  by  Heublein  would  be  the 
concentration  at  which  greater  than  two- 
thirds  of  the  population  would  detect 
the  presence  of  citric  acid  in  vodka.  In 
addition,  the  tests  performed  by  the 
Heublein  independent  laboratories  were 
designed  to  determine  whether  there  is 
a  detectable  difference  between  two 
solutions  of  different  concentrations  of 
citric  acid  in  vodka,  not  whether  citric 
acid  is  present.  Accordingly.  ATF  does 
not  believe  that  the  Heublein 
independent  lab  tests  are  germane  to  the 
issue  of  setting  a  level  of  citric  acid  that 
will  not  be  in  conflict  with  the  current 
standard  of  identity  for  vodka  which 
defines  the  product  as  being  without 
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distinctive  character,  aroma,  taste,  or 
color.  Indeed,  ATF  believes  that  the  use 
of  a  level  of  citric  acid  which  greater 
than  two-thirds  of  the  population  could 
detect  is  inconsistent  with  the  above- 
stated  standard  of  identity  for  vodka. 
ATF  believes  instead  that  it  is  in  the 
interest  of  preserving  the  standard  of 
identity  for  vodka  that  any  statistical 
treatment  be  applied  in  the  opposite 
direction,  i.e.,  where  most  of  the 
population  would  not  detect  the 
presence  of  citric  acid. 

Proposed  Regulatory  Change 

After  analyzing  all  of  the  data,  ATF 
believes  that  the  highest  permitted  level 
of  citric  acid  in  vodka  should  be  the 
median  level  of  282  ppm  found  by 
applying  the  ASTM  method  to  the  OS&E 
test  data.  However,  ATF  is  proposing  to 
set  a  level  of  300  ppm  citric  acid  in 
vodka  in  order  to  facilitate  regulatory 
administration  and  consumer 
understanding. 

ATF  Therefore  proposes  to  amend  27 
CFR  5.23(a)(3)(ii)  authorizing  the  use  of 
a  trace  amount  (deBned  as  up  to  300 
milligrams  per  liter  or  300  ppm)  of  citric 
acid  in  the  production  of  vodka,  without 
changing  its  designation  as  vodka. 
Because  citric  acid  is  not  an  essential 
component  of  vodka,  ATF  is  proposing 
to  amend  27  CFR  5.23  which  regulates 
additions  of  substances  to  distilled 
spirits,  rather  than  27  CFR  5.22(a)(1) 
which  is  the  standard  of  identity  of 
vodka.  Under  this  proposal,  vodka  made 
with  a  greater  concentration  of  citric 
acid  would  be  designated  "flavored 
vodka"  or  labeled  with  a  fanciful  name 
under  27  CFR  part  5. 

On  August  27, 1993,  ATF  issued  T.D. 
ATF-348  (58  FR  45251)  deferring  the 
compliance  date  set  forth  in  T.D.  ATF- 
333  until  August  28, 1995  with  respect 
to  the  citric  acid  limitation  set  forth  in 
27  CFR  5.23(a)(3)(ii)  by  T.D.  ATF-306. 
The  two  year  compliance  date  deferral 
is  necessary  in  order  to  allow  ATF  to 
analyze  the  comments  received  during 
the  comment  period  and  to  allow  for 
additional  unforeseen  contingencies. 

Public  Participation-Written  Comments 

ATF  requests  comments  from  all 
interested  parties.  ATF  is  particularly 
interested  in  comments  concerning  the 
senary  threshold  citric  acid  levels  of 
vodka  (the  level  at  which  vodka  would 
be  without  distinctive  character,  aroma, 
taste,  or  color  to  a  majority  of  people.) 
In  that  regard,  ATF  is  interested  in 
comments  concerning  citric  acid  levels 
higher  or  lower  than  the  proposed 
maximum  level  of  300  ppm.  Also,  ATF 
is  interested  in  comments  concerning 
the  methodology  and  results  of  the 
studies  conducted  by  Heublein  and 


OS&E,  as  well  as  ATF's  interpretation  of 
the  same. 

Comments  received  on  c  r  before  the 
closing  date  will  be  carefu  !y 
considered.  Comments  rec  Jived  after 
that  date  will  be  given  the  same 
consideration  if  it  is  practi  ::al  to  do  so. 
However,  assurance  of  consideration 
can  only  be  given  to  comnents  received 
on  or  before  the  closing  da  ;e. 

ATF  will  not  recognize  f  ny  submitted 
material  as  conHdential  and  comments 
may  be  disclosed  to  the  piblic.  Any 
material  which  the  commf  nter 
considers  to  be  confldenti:  .1  or 
inappropriate  for  disclosue  to  the 
public  should  not  be  inclu  ded  in  the 
comments.  The  name  of  tte  person 
submitting  a  comment  is  not  exempt 
from  disclosure. 

Commenf^^may  be  submitted  by 
facsimile  transmission  to  (202)  927- 
8602,  provided  the  comments:  (1)  Are 
legible;  (2)  are  8V/'  x  11"  size,  (3) 
contain  a  written  signaturt',  and  (4)  are 
three  pages  or  less  in  length.  This 
limitation  is  necessary  to  fssure 
reasonable  access  to  the  ec  uipment. 
Comments  sent  by  FAX  in  excess  of 
three  pages  will  not  be  accepted. 
Receipt  of  FAX  transmittals  will  not  be 
acknowledged.  Facsimile  transmitted 
comments  will  be  treated  as  originals. 

Any  persons  who  desires  an 
opportunity  to  comment  orally  at  a 
public  hearing  on  th^prop  osed 
regulation  should  submit  his  or  her 
request,  in  writing,  to  the  Director 
within  the  45-day  comment  period.  The 
Director,  however,  reserves  the  right  to 
determine,  in  hght  of  all  circumstances, 
whether  a  public  hearing  will  be  held. 

Regulatory  Flexibility  Act 

It  is  hereby  certified  tha'  this 
document  will  not  have  a  :>ignificant 
economic  impact  on  a  substantial 
number  of  small  entities,  /aiy  benefit 
derived  by  a  small  proprietor  from  the 
new  options  provided  in  I'lis  rule  will 
be  the  result  of  the  proprietor's  own 
promotional  efforts  and  ccnsumer 
acceptance  of  the  specific  Droduct.  No 
new  reporting,  recordkeep  ^ng  or  other 
administrative  requirements  are 
imposed  by  this  rule.  Accordingly,  a 
regulatory  flexibility  analysis  is  not 
required. 

Executive  Orde^  12291 

It  has  been  determined  t  lat  this 
document  is  not  a  major  regiilation  as 
defined  in  E.O.  12291  and  a  regulatory 
impact  analysis  is  not  reqi  ired  because 
it  will  not  have  an  annual  sffect  on  the 
economy  of  $100  million  cr  more;  it  will 
not  result  in  a  major  incref  se  in  costs  or 
prices  for  con.sumers,  indi'idual 
industries.  Federal.  State,  or  local 


government  agencies  or  geographical 
regions;  and  it  will  not  have  significant 
adverse  effects  on  competition, 
employment,  investment,  productivity, 
innovation,  or  on  the  ability  of  United 
States-based  enterprises  to  compete 
with  foreign-based  enterprises  in 
domestic  or  export  markets. 

Paperwork  Reduction  Act 

The  provisions  of  the  Paperwork 
Reduction  Act  of  1980,  Pub.  L.  96-511, 
44  U.S.C.  chapter  35,  and  its 
implementing  regulations,  5  CFR  part 
1320,  do  not  apply  to  this  notice 
because  no  requirement  to  collect 
information  is  proposed. 

Disclosure 

Copies  of  this  notice,  the  independent 
study  commissioned  by  ATF,  the  report 
of  the  ATF  laboratory  interpreting  the 
study,  and  any  written  comments  will 
be  available  for  pubhc  inspection  during 
normal  business  hours  at:  ATF  Public 
Reading  Room,  room  6480.  650 
Massachusetts  Avenue,  Washington,  DC 
20226. 

Drafting  Information 

The  principal  author  of  this  document 
is  David  W.  Brokaw,  Wine  and  Beer 
Branch,  Bureau  of  Alcohol,  Tobacco  and 
Firearms. 

List  of  Subjects  in  27  CFR  Part  5 

Advertising,  Consumer  protection. 
Customs  duties  and  inspection,  Imports, 
Labeling.  Liquors,  Packaging  and      . 
containers. 

Authority  and  Issuance 

27  CFR  Part  5— Labeling  and 
Advertising  of  Distilled  Spirits,  is 
amended  as  follows: 

PART  S-LABELING  AND 
ADVERTISING  OF  DISTILLED  SPIRITS 

Paragraph  1.  The  authority  citation  for 
27  CFR  part  5  continues  to  read  as 
follows: 

Authority:  26  U.S.C.  5301.  7805.  27  U.S.C. 
205. 

Par.  2.  Section  5.23(a)(3)(ii)  is  revised 
to  read  as  follows: 

§  5.23    Alteration  of  class  and  type. 

(a)  Additions.  *   *  * 

•        •        •        •        • 

(3)  *  •  •  (ii)  any  material  whatsoever 
in  the  case  of  neutral  spirits  or  straight 
whiskey,  except  that  vodka  may  be 
treated  with  sugar  in  an  amount  not  to 
exceed  2  grams  per  liter,  and  with  citric 
acid  in  an  amount  not  to  exceed  300 
milligrams  per  liter;  or 


J 
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Signed:  July  30. 1993. 
Stephen  E.  Higgini. 

Director. 

Approved:  August  17. 1993. 
Ronald  K.  Noble, 

Assistant  Secretary  (Enforcement). 
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DEPARTMENT  OF  TRANSPORTATION 
Coast  Guard 

33  CFR  Part  162 

[CGD  93-016] 
RiN2115-AE48 

Ambrose  Channel  Navigation 
Restrictions 

AGENCY:  Coast  Guard.  DOT. 

action:  Notice  of  proposed  rulemaking. 

summary:  The  Coast  Guard  is  proposing 
to  delete  the  Ambrose  Channel,  Lower 
New  York  Bay  inland  waterways 
navigation  regulation  (33  CFR  162.25). 
The  regulation  has  become  outdated  and 
no  longer  serves  a  useful  safety  purpose. 
In  addition,  the  navigation  restrictions 
have  proven  to  be  an  administrative 
burden  for  the  mariner  and  the  Coast 
Guard. 

DATES:  Comments  must  be  received  on 
or  before  October  18, 1993. 
ADDRESSES:  Comments  may  be  mailed  to 
the  Executive  Secretary,  Marine  Safety 
Council  (G-LRA/3406)  (CDG  93-016). 
U.S.  Coast  Guard  Headquarters.  2100 
Second  Street  SVV.,  Washington.  DC 
20593-0001.  or  may  be  delivered  to 
room  3406  at  the  same  address  between 
8  a.m.  and  3  p.m.,  Monday  through 
Friday,  except  Federal  holidays.  The 
telephone  number  is  (202)  267-1477. 

Tne  Executive  Secretary  maintains  the 
public  docket  for  this  rulemaking. 
Comments  will  become  part  of  this 
docket  and  will  be  available  for 
inspection  or  copying  at  room  3406, 
U.S.  Coast  Guard  Headquarters. 
FOR  FURTHER  INFORMATION  CONTACT: 
Irene  Hoffman,  Project  Manager,  Vessel 
Traffic  Services  Division.  The  telephone 
number  is  202-267-6277. 

SUPPLEMENTARY  INFORMATION: 

Request  for  Comments 

The  Coast  Guard  encourages 
interested  persons  to  participate  in  this 
rulemaking  by  submitting  written  data, 
views,  or  arguments.  Persons  submitting 
comments  should  include  their  names 
and  addresses,  identify  this  rulemaking 
(CGD  93-016)  and  the  specific  section  of 
this  proposal  to  which  each  comment 


applies,  and  give  the  reason  for  each 
comment.  The  Coast  Guard  requests  that 
all  comments  and  attachments  be 
submitted  in  an  unbound  format 
suitable  for  copying  and  electronic 
filing.  If  not  practical,  a  second  copy  of 
any  bound  material  is  requested. 
Persons  wanting  acknowledgment  of 
receipt  of  comments  should  enclose  a 
stamped,  self-addressed  postcard  or 
envelope. 

The  Coast  Guard  will  consider  all 
comments  received  during  the  comment 
period,  and  may  change  this  proposal  in 
view  of  the  comments. 

The  Coast  Guard  plans  no  public 
hearing.  Persons  may  request  a  public 
hearing  by  writing  to  the  Marine  Safety 
Council  at  the  address  under 
ADDRESSES.  The  request  should  include 
reasons  why  a  hearing  would  be 
beneficial.  If  it  determines  that  the 
opportunity  for  oral  presentations  will 
aid  this  rulem.aking,  the  Coast  Guard 
will  hold  a  public  hearing  at  a  time  and 
place  announced  by  a  later  notice  in  the 
Federal  Register. 

Drafting  Information 

The  principal  persons  involved  in 
drafting  this  document  are  Irene 
Hoffman,  Project  Manager,  Vessel 
Traffic  Services  Division  and  Mr. 
Nicholas  Grasselli,  Project  Counsel, 
Office  of  Chief  Counsel. 

Background  and  Purpose 

The  Ambrose  Channel  navigation 
restriction  was  originally  established  by 
an  order  issued  by  the  United  States 
Army  Corps  of  Engineers  on  March  28, 
1924.  As  published  on  September  29, 
1977  (42  FR  51758),  the  Coast  Guard 
assumed  responsibility  for  this 
navigational  restriction. 

At  present,  this  navigation  regulation 
restricts  the  use  of  Ambrose  Channel  to 
certain  vessels.  The  class  of  vessels  that 
are  prohibited  from  transiting  the 
channel  are  those  vessels  not  under 
sufficient  power  and  control,  sailing 
vessels,  and  other  vessels  engaged  in 
towing.  However,  sailing  vessels  and 
other  vessels  engaged  in  towing  may 
obtain  permission  to  navigate  the 
channel  from  Vessel  Traffic  Service 
New  York  (VTSNY). 

These  navigation  restrictions  have 
become  outdated  due  to  numerous 
channel  improvements.  The  Ambrose 
Channel  was  widened  to  2000  feet, 
dredged  to  over  45  feet  in  depth,  and  is 
well  marked.  It  is  the  main  channel  and 
the  only  practical  access  to  or  egress 
from  the  Port  of  New  York.  It  is  heavily 
traveled,  but  not  congested.  By 
removing  the  navigation  restriction  for 
certain  vessels  in  Ambrose  Channel,  the 
level  of  vessel  safety  would  not  be 


diminished.  In  addition,  requiring 
sailing  and  towing  vessels  to  obtain 
prior  approval  and  a  transit  permit  from 
VTSNY  for  entry  and  exit  has  proven  to 
be  an  administrative  burden  to  the 
mariner  and  the  Coast  Guard. 

Discussion  of  Proposed  Amendments 

The  Coast  Guard  is  proposing  to 
remove  the  Ambrose  Channel,  Lower 
New  York  Bay  navigation  restrictions 
(33  CFR  162.25).  This  proposal  would 
lift  navigation  restrictions  prohibiting 
certain  vessels  from  navigating  within 
the  channel,  as  well  as  removing 
requirements  for  sailing  and  towing 
vessels  to  acquire  prior  transit  approval 
from  VTSNY.  The  Coast  Guard  believes 
that  eliminating  these  restrictions 
should  not  have  an  adverse  impact  on 
navigation  safety.      A 

Regulatory  Evaluation 

This  proposal  is  not  major  under 
Executive  Order  12291  and  not 
significant  under  "Department  of 
Transportation  Regulatory  Policies  and 
Procedures"  (44  FR  11034;  February  26, 
1979).  The  Coast  Guard  expects  the 
economic  impact  of  this  proposal  to  be 
so  minimal  that  a  full  Regulatory 
Evaluation  is  unnecessary.  The  removal 
of  the  Ambrose  Channel  navigation 
regulations  will  have  no  foreseeable 
economic  impact. 

-N^mall  Entities 

Under  the  Regulatory  Flexibility  Act 
(5  U.S.C.  601  et  seq.).  the  Coast  Guard 
must  consider  whether  this  proposal 
will  have  significant  economic  impact 
on  a  substantial  number  of  small 
entities.  "Small  entities"  include 
independently  owned  and  operated 
small  businesses  that  are  not  dominant 
in  their  field  and  that  otherwise  qualify 
as  "small  business  concerns"  under 
section  3  of  the  Small  Business  Act  (15 
U.S.C.  632).  Because  it  expects  the 
impact  of  this  proposal  to  be  minimal, 
the  Coast  Guard  certifies  under  5  U.S.C. 
605(b)  that  this  proposal,  if  adopted  will 
not  have  a  significant  economic  impact 
on  a  substantial  number  of  small 
entities. 

Collection  of  Information 

This  proposal  contains  no  collection 
of  information  requirements  under  the 
Paperwork  Reduction  Act  (44  U.S.C. 
3501  et  seq.).  It  will  remove  the 
requirement  for  certain  vessels  to  obtain 
Coast  Guard  approval  to  transit  the 
Ambrose  Channel. 

Federalism 

The  Coast  Guard  has  analyzed  this 
proposal  in  accordance  with  the 
principles  and  criteria  contained  in 


Executive  Order  12612  and  has 

dotermined  that  this  proposal  does  not 
have  sufficient  federalism  implications 
to  warrant  the  preparation  of  a 
Federalism  Assessment. 

Enviroment 

The  Coast  Guard  considered  the 
environmental  impact  of  this  proposal 
and  concluded  that,  under  section  2.B.2 
(c)  and  (1)  of  Commandant  Instruction 
M16475.1B,  this  prop)osal  is 
categorically  excluded  from  further 
environmental  documentation.  The 
deletion  of  the  Ambrose  Channel 
Regulation  will  not  affect  the 
environment  or  vessel  safety.  A 
Categorical  Exclusion  Determination  is 
available  in  the  docket  for  inspection  or 
copying  where  indicated  under 
ADDRESSES. 

List  of^ubiects  in  33  CFR  Part  162 

Navigation  (water).  Waterways. 

For  the  reasons  set  out  in  the 
preamble,  the  Coast  Guard  proposes  to 
amend  33  CFR  part  162  as  follows: 

PART  162— INLAND  WATERWAYS 
NAVIGATION  REGULATIONS 

1.  The  authority  citation  for  part  162 
continues  to  read  as  follows: 

Aothority:  33  U.S.C.  1231: 49  CFR  1.46. 
§  162.25  (Reniovedl 

2.  Section  162.25  is  removed. 
Dated:  August  27. 1993. 

W.J.  Eckcr. 

Rear  Admiral.  U.S.  Coast  Guard.  Chief.  Office 
of  Navigation  Safety  and  Watenmy  Services. 
IFR  Doc.  93-21305  Filed  8-31-93;  8.45  am] 
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ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Part  123 
IFRL-4700-21 

Water  Pollution  Control;  Application  by 
South  Dakota  To  Administer  the 
National  Pollutant  Discharge 
Elimination  System  (NPDES)  Program 

AGENCY:  Environmental  Protection 
Agency  (EPA). 

ACnON:  Notice  of  application,  public 
comment  period,  and  public  hearings. 

SUMIIARY:  The  State  of  South  Dakota  has 
submitted  an  application  to  EPA  to 
administer  and  enforce  the  NPDES 
program  for  regulating  discharges  of 
pollutants  into  waters  within  the  State. 
According  to  the  State's  proposal,  the 
NPDES  program  would  be  administered 
by  the  South  Dakota  Department  of 


Environment  and  Natural  Resources 
(SDDENR). 

The  application  from  South  Dakota  is 
complete  and  is  available  for  inspection 
and  copying.  Public  comments  are 
requested,  and  public  hearings  will  be 
held. 

DATES:  Comments  must  be  received  on 
or  before  October  8, 1993.  Public 
hearings  have  been  scheduled  for 
September  27, 1993,  from  3  p.m.  to  5 
p.m.  (CDT)  and  from  7  p.m.  to  9  p.m. 
(CDT)  at  the  Matthew  Training  Center, 
joe  Foss  Building;  523  East  Capitol; 
Pierre.  South  Dakota  57501. 
ADDRESSES:  Janet  LaCfjmbe,  I'JPDES 
Branch,  (8VVM-C);  U.S.E.P.A.,  Region 
VIII;  Denver  Place,  999  18th  Street,  suite 
500;  Denver,  CO  802C2-246f . 
FOR  FURTHER  INFORMATION  CCMTACT: 
Janet  LaCombe  at  (303)  293-1593. 
SUPPLEMENTARY  INFORMATION:  Section 
402  of  the  Clean  Water  Act  (CWA),  33 
U.S.C.  Section  1342,  created  the  NPDES 
program,  allowing  EPA  to  issue  permits 
for  the  discharge  of  pollutan  :s  into 
waters  of  the  United  States  under 
conditions  required  by  the  CWA. 
Section  402(b)  of  the  CWA  provides  that 
a  state  may  submit  an  application  to 
EPA  for  administering  its  own  program 
for  issuing  NPDES  permits  within  its 
jurisdiction.  EPA  is  required  to  approve 
each  such  submitted  state  program 
unless  EPA  determines  that  the  program 
does  not  meet  the  requirements  of 
sections  304(i)  and  402(b)  of  the  CWA 
or  the  EPA  regulations  implementing 
those  sections. 

South  Dakota's  application  for  NPDES 
program  approval  contains  a  letter  from 
the  Governor  requesting  NPDES 
program  approval,  a  Program 
Description,  an  Attorney  General's 
Statement,  copies  of  pertinent  State 
statutes  and  regulations,  and  a 
Memorandum  of  Agreement  (MOA)  to 
be  executed  by  the  Regional 
Administrator,  Region  VIII,  EPA,  and 
the  Secretary  of  the  SDDENR. 

Under  40  CFR  403.10(0(l)(i)  and 
403.3{j),  an  approved  state  program 
mast  have  the  authority  to  require 
industrial  users  to  comply  with 
pretreatment  standards  for  specific 
industrial  subcategories  as  established 
by  EPA  regulations  in  40  CFR.  chapter 
I.  subchapter  N.  "Effluent  Guidelines 
and  Standards".  When  South  Dakota 
submitted  its  proposed  program  to  EPA. 
Subchapter  N  had  not  been  incorporated 
into  the  State  program.  However, 
incorporation  was  approved  at  the  July 
28, 1993,  public  hearing  of  South 
Dakota  Water  Management  Board  and  is 
expected  to  become  effective  on 
September  5, 1993,  prior  to  EPA's 
approval  or  disapproval  of  the  State 


submittal.  Incorporation  of  categorical 
pretreatment  standards  must  be  fully 
effective  before  EPA  can  approve  the 
program. 

On  the  following  three  items,  EPA 
specifically  requests  public  comment: 

(1)  Unisignea  Complaints  from  the 
General  Public. 

South  Dakota  Codified  Law  (SDCL) 
Section  34A-2-111  prohibits  the 
SDDENR  from  performing  inspections 
or  taking  other  actions  pursuant  to 
SDCL  Sections  34A-2-40,  34A-2-44, 
and  34A-2-45.  such  as  sampling 
effluents,  entering  premises  of 
dischaigers,  or  otherwise  ensuring 
compliance  with  Chapter  34A-2,  as  a 
result  of,  or  based  on.  a  complaint  or  the 
provision  of  information  from  the 
general  public,  unless  the  person 
making  the  complaint  or  providing  the 
information  signs  a  complaint.  Signed 
complaints  are  to  be  kept  confidential. 

Section  402(b)(2)(B)  of  the  CWA 
requires  an  authorized  state  program  to 
have  authority  to  inspect,  monitor, 
enter,  and  require  reports  to  at  least  the 
same  extent  as  required  by  section  308 
of  the  CWA.  Section  402(b)(7)  of  the 
CWA  requires  an  authorized  state 
program  to  have  adequate  authority  to 
abate  violations  of  permits  or  the  permit 
program  through  penalties  and  otlier 
means  of  enforcement.  40  CFR  123.26(b) 
(3)  and  (4)  require  an  authorized  state 
program  to  maintain  a  program  for 
investigating  information  regarding 
violations  of  applicable  program  and 
permit  requirements,  to  maintain 
procedures  for  receiving  and  ensuring 
proper  consideration  of  information 
submitted  by  the  pubUc  about  violations 
of  applicable  program  and  permit 
requirements,  to  encourage  public 
efforts  in  reporting  violations,  and  to 
make  available  information  on  reporting 
procedures. 

The  MOA  (page  7)  currently  provides, 
in  part: 

The  SDDENR  will  investigate  and  respond 
to  all  citizen  complaints  where  a  signed 
complaint  form  has  been  received  and  will 
investigate  all  complaints  reeeived  from^ 
other  government  agencies.  At  the  time  an 
unsigned  complaint  is  received.  SDDENR 
will  determine  whether  appropriate 
department  authorities  exist  under  any  state 
environmental  statute  to  handle  the  unsiitned 
complaint.  If  not,  the  citizen  shall  \x  referred 
to  Emeiigency  and  Disaster  Services:  Game, 
Fish  ft  Parks  or  another  appropriate  State 
agency. 

EPA  has  asked  South  E)akota  for  ao 
additional  explanation  of  how  the  State 
would  handle  unsigned  citizen 
complaints.  To  confirm  EPAs 
understanding  of  how  the  proposed 
State  program  would  operate.  EPA  has 
requested  that  South  Dakota  add  the 
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following  sentence  to  the  MOA:  "The 
appropriate  State  agencies  shall  receive 
anonymous  complaints  and  either 
investigate  under  their  authorities  or 
sign  and  refer  the  complaint  to 
SDDENR." 

It  is  EPA's  interpretation  that  the 
appropriate  State  agency  investigates  or 
becomes  the  complainant.  In  the  latter 
case.  EPA  believes  that  enforcement 
authority  will  be  ensured  by  having  the 
SDDENR  follow  through  with  the 
investigation  and  response.  EPA  has 
also  informed  South  Dakota -that,  at  a 
minimum,  all  agencies  other  than  the 
SDDENR  that  are  referred  to  in  the  MOA 
should  become  signatories  to  the  MOA. 
Alternatively,  the  Governor  could  sign 
the  MOA.  or  the  State  could  develop  an 
appropriate  internal  agreement  among 
its  agencies. 

In  addition,  for  South  Dakota.  EPA 
will  maintain  an    800"  number  to 
receive  information  from  persons  who 
do  not  wish  either  to  sign  a  complaint 
or  to  contact  another  State  agency  as 
outlined  above. 

EPA  requests  public  comment 
regarding  the  effectiveness  of  this 
approach;  the  effect,  if  any.  on  public 
efforts  to  report  violations;  and  the 
effect,  if  any.  on  compliance  and 
enforcement  activities  in  the  South 
Dakota  NPDES  program. 

(2)  Certain  Penalty  Authorities  for 
Unpermitted  Facilities. 

40  CFR  section  123.27(a)(3)(i) 
provides  that  an  approved  state  program 
is  to  have  the  authority  to  recover  civil 
penalties  for  the  violation  of  "any 
NPDES  filing  requirement"  and  "any 
duty  to  allow  or  carry  out  inspection, 
entry  or  monitoring  activities,"  as  well 
as  for  the  violation  of  any  NPDES  permit 
condition  or  any  regulation  or  order 
issued  by  the  state  program  director. 
The  Attorney  General's  Statement 
(pages  20-22)  addresses  this  issue  as 
follows: 

The  State  does  not  have  direct  statutory 
authority  to  collect  civil  penalties,  or 
criminally  enforce,  a  failure  to  comply  with 
SDCL  34A-2-44  (record-keeping),  34A-2-45 
and  ^6  (inspection  authorities),  due  to  a 
lack  of  citation  to  SDCL  34A-2-75  (penalty 
provision]  in  these  sections.  However, 
because  the  Department  [of  Environment  and 
Natural  Resources)  can  prosecute  (both 
civilly  and  criminally)  violations  of  permit 
conditions  and  l)ecause  it  can  set  permit 
conditions  for  recording,  repotting, 
monitoring,  entry,  and  inspection  under 
34A-2-40,  it  therefore  can  enforce  these 
statutes.  The  Department  can,  with  regard  to 
-unpermitted  facilities,  obtain  both  the 
records  and  entry  for  inspections  pursuant  to 
search  warrants  issued  on  the  basis  of  the 
criminal  provisions  of  SDCL  34A-2-75  and 
the  violation  of  SDCL  34A-2-36  (operating 
without  the  required  permit).  Civil  penalties 


for  failure  to  comply  with  SDCL  34A-2-44. 
-45,  and  -46  by  an  unpermitted  focility  are 
available  only  through  violation  of  an  order 
issued  by  the  Department  pursuant  to  SDCL 
34A-2-53.  The  process  for  issuing  an  order 
under  SIXIL  34A-2-53  for  violations  by 
unpermitted  facilities  can  be  issued  in  a 
timely  fashion:  if  necessary,  within  the  same 
day.  In  addition,  an  administrative  search 
warrant  under  the  DENR's  inspection 
authority  of  SDCL  34A-2-45  and  -46.  could 
be  obtained  to  immediately  permit  access  to 
a  facility. 

Penalties  for  the  underlying  violations, 
such  as  operating  without  a  permit,  accrue 
during  the  time  period  of  appeal  of  the 
Secretary's  order  and  are  payable  at  the 
conclusion  of  the  appeal  process.  Penalties 
for  violations  of  the  Secretary's  order  are 
suspended  until  the  Board  makes  its  finding 
on  the  appeal  of  the  Secretary's  order.  SDCL 
34A-2-53,  -54,  -55,  -56,  -60,  -64.  Further 
appeal  does  not  suspend  the  order  or  the 
penalties. 

EPA  requests  public  comment 
regarding  the  effectiveness  of  this 
approach  in  implementing  the  State's 
information  collecting  authorities. 

(3)  Citizen  Intervention  in 
Enforcement  Actions.  40  CFR  123.27(d) 
provides: 

Any  State  administering  a  program 
shall  provide  for  public  participation  in 
the  State  enforcement  process  by 
providing  either: 

(1)  Authority  which  allows  intervention  as 
of  right  in  any  civil  or  administrative  action 
•  •  •  by  any  citizen  having  an  interest 
which  is  or  may  be  adversely  affected;  or 

(2)  Assurance  that  the  State  agency  or 
enforcement  authority  will  (i)  Investigate  and 
provide  written  responses  to  all  citizen 
complaints  •  •  •  (ii)  Not  oppose 
intervention  by  any  citizen  when  permissive 
intervention  may  he  authorized  *  *  •  ;  and 
(iii)  Publish  notibe  of  and  provide  at  least  30 
days  for  public  comment  on  any  proposed 
settlement  of  a  State  enforcement  action. 

The  South  Dakota  Attorney  General's 
Statement  (pages  28-30)  indicates  that 
citizens  have  the  right  to  intervene  in 
administrative  enforcement  actions 
pursuant  to  SDCL  section  34A-10-2.  It 
states  that  any  citizen  who  is  denied 
intervener  status  in  an  administrative 
proceeding  may  file  a  circuit  court 
action  pursuant  to  SDCL  section  34A- 
10-5  to  have  the  court  order  the  citizen 
to  be  named  as  a  party  to  the 
administrative  proceedings.  As  to 
judicial  actions,  SDCL  15-6-2(a) 
provides  for  citizen  intervention  unless 
the  interest  of  the  citizen  is  adequately 
represented  by  existing  parties. 

The  MOA  (page  3)  states  that  the 
SDDENR  will  allow  intervention  as  of 
right  in  civil  proceedings  to  at  least  the 
same  extent  required  by  40  CFR  section 
123.27(d)(1)  and  shall  not  oppose 
citizen  intervention  in  administrative 
proceedings  as  provided  by  34A-10-2. 
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EPA  requests  comment  regarding  the 
effectiveness  of  the  State's  proposed 
approach  in  ensuring  the  opportunity 
for  public  participation  in  enforcement 
actions. 

Indian  Reservations.  If  EPA  were  to 
authorize  South  Dakota  to  administer 
the  NPDES  program  as  submitted,  the 
authorization  would  not  extend  to 
discharges  within  "Indian  Country"  as 
defined  in  18  U.S.C.  section  1151.  EPA 
would  retain  authority  to  issue  NPDES 
permits  for  all  dischargers  on  the 
following  "existing  or  former"  Indian 
reservation  lands  located  in  South 
Dakota: 

1.  Cheyenne  River  Indian  Reservation 

2.  Crow  Creek  Indian  Reservation 

3.  Flandreau  Indian  Reservation 

4.  Lower  Brule  Indian  Reservation 

5.  Pine  Ridge  Indian  Reservation 

6.  Rosebud  Indian  Reservation 

7.  Sisseton  Indian  Reservation 

8.  Standing  Rock  Indian  Reservation 

9.  Yankton  Indian  Reservation. 

A  list  of  existing  facilities  that  would 
remain  under  EPA  management  can  be 
obtained  free  of  charge  from  EPA. 
Region  VIII,  Water  Management 
Division  at  the  address  provided  above. 

In  withholding  aumorization  for  these 
areas.  EPA  is  not  detOTmining  that  the 
State  either  has  adequate  jiuisdiction  or 
lacks  such  jurisdiction.  Should  South 
Dakota  later  choose  to  submit  further 
analysis  with  regard  to  its  general 
jurisdiction  over  "Indian  Country"  or 
with  regard  to  its  jurisdiction  over 
specific  parts  of  "existing  or  former" 
reservations,  it  may  do  so  without 
prejudice. 

Before  EPA  would  be  able  to 
authorize  South  Dakota  to  administer 
the  NPDES  program  for  any  portion  of 
"Indian  Country."  the  State  would  have 
to  provide  an  appropriate  analysis  of  the 
State's  jurisdiction  to  regulate 
discharges  in  these  areas,  as  required  by 
40  CFR  §  123.23(b).  In  order  for  a  state 
to  satisfy  the  requirements  of 
§  123.23(b).  it  must  demonstrate  to  the 
EPA's  satisfaction  that  it  has  authority 
either  pursuant  to  explicit 
Congressional  authorization  or  under 
the  principles  of  Federal  Indian  law  to 
enforce  its  laws  against  existing  and 
potential  pollution  sources  within  any 
geographical  area  for  which  it  seeks 
authorization.  EPA  has  reason  to  believe 
that  disagreement  exists  with  regard  to 
the  State's  jurisdiction  over  the  Indian 
reservation  areas  designated  above,  and 
EPA  is  not  satisfied  at  this  time  that  the 
State  has  made  an  appropriate  analysis 
with  regard  to  these  areas. 

EPA's  future  evaluation  of  whether  to 
authorize  the  South  Dakota  program  to 
include  Indian  reservation  lands  will  be 
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governed  by  EPA's  judgment  as  to 
whether  the  State  has  demonstrated 
adequate  authority  to  justify  such 
approval,  based  upon  its  understanding 
of  the  relevant  principles  of  Federal 
Indian  law  and  sound  administrative 
practice.  TTie  State  may  wish  to  consider 
EPA's  discussion  of  the  related  issue  of 
tribal  jurisdiction  found  in  the  preamble 
to  the  Indian  Water  Quality  Standards 
Regulation  (see  56  FR  64*  76,  December 
12. 1991). 

Availability  of  Slate  SubmitUl 

South  Dakota's  submittal  may  be 
reviewed  by  the  public  firom  8  a.m.  to 
4  p.m.  (CDT),  Monday  through  Friday, 
excluding  holidays,  at  the  SDDENR.  foe 
Foss  Building,  523  East  Capitol.  Pierre, 
South  Dakota  57501.  or  at  the  EPA 
Regional  Office  in  Denver  at  the  address 
appearing  earlier  in  this  notice. 

Copies  of  the  submittal  may  be 
obtained  at  a  cost  of  ten  dollars  ($10.00) 
by  check  payable  tc  the  South  Dakota 
Ciepartment  of  Natural  Resources. 
Requests  for  copies  should  be  addressed 
to  Kent  Woodmansey.  South  Dakota 
Department  of  Environment  and  Natural 
Resources  at  the  address  provided  above 
or  at  telephone  number  (605)  773-3351. 

Public  Hearing  Procedures 

The  public  hearing.*  have  been 
scheduled  for  the  date,  times,  and 
location  indicated  above.  The  Hearing 
Panel  will  include  representatives  of 
EPA  Region  VIU  and  the  SDDENR.  The 
following  policies  and  procedures  will 
be  observed:  The  Presiding  Officer  shall 
conduct  the  hearings  in  a  manner  that 
permits  open  and  hill  discussion  of  any 
issue  involved.  Any  person  may  submit 
written  statements  or  documents  for  the 
reoord.  The  Presiduig  Officer  may,  at  his 
or  her  discretion,  exclude  oral  testimony 
if  such  testimony  is  overly  repetitious  of 
previous  testimony  or  is  not  relevant  to 
the  decision  to  approve,  disapprove,  or 
require  revision  of  the  submitted  State 
program.  The  Presiding  Officer  may 
limit  oral  testimony  to  five  minutes  total 
per  person.  Members  of  the  Hearing 
Panel  may  ask  questions  of  witnesses 
and  respond  to  questions  and 
statements  of  witnesses. 

The  transcript  taken  at  the  hearings, 
together  with  copies  of  all  submitted 
statements  and  documents,  shall 
become  a  part  of  the  record  submitted 
to  EPA.  The  hearing  record  shall  be  left 
open  until  October  8. 1993.  as  described 
below,  to  permit  any  person  to  submit 
any  additional  written  statement  or  to 
present  views  or  evidence  tending  to 
rebut  testimony  presented  at  the  public 
hearing. 

Hearing  statements  may  be  oral  or 
vmtten.  Written  copies  of  oral 


statements  are  encouraged  for  accuracy 
of  the  record  and  for  the  use  of  the 
Hearing  Panel  and  other  interested 
persons.  Statements  should  summarize 
any  extensive  written  material. 

All  comments  or  objections  presented 
at  either  public  hearing  or  received  in 
writing  by  EPA  Region  VIII  by  October 
8. 1993.  will  be  considered  by  EPA 
before  it  takes  final  action  on  South 
Dakota's  request  for  NPDES  program 
approval. 

All  written  comments  and  questions 
regarding  the  hearings  or  the  NPDES 
program  should  be  addressed  to  Janet 
LaCombe  at  the  above  address. 

The  public  is  also  encouraged  to  bring 
the  foregoing  to  the  attention  of  persons 
whom  may  be  interested  in  this  matter. 

EPA's  Decision 

After  the  close  of  the  public  comment 
period,  EPA  will  decide  whether  to 
approve  or  disapprove  South  Dakota's 
NPDES  program.  The  decision  will  be 
based  on  the  requirements  of  sections 
402  and  304{i)  otthe  CWA  and  EPA 
regulations  promnigated  thereunder. 

If  the  South  Dakota  NPDES  program  is 
approved.  EPA  will  so  notify  the  State. 
Notice  will  be  published  in  the  Federal 
Register  and.  as  of  the  date  of  program 
approval.  EPA  will  suspend  issuance  of 
NPDES  permits  in  South  Dakota  (except, 
as  discussed  above,  for  those 
dischargers  in  "Indian  Country").  The 
State's  program  will  operate  in  lieu  of 
the  EPA-administered  p-ogram. 
However.  EPA  will  retain  the  right, 
among  other  things,  to  object  to  NPDES 
permits  proposed  to  be  issued  by  South 
Dakota  and  to  take  enforcement  actions 
for  violations. 

If  EPA  disapproves  South  Dakota's 
NPDES  program,  EPA  w  11  notify  the 
State  of  the  reasons  for  disapproval  and 
of  any  revisions  or  modifications  to  the 
State  program  that  are  nacessary  to 
obtain  approval.  {j 

Review  Under  Regulator/  Flexibility  Act 
and  Executive  Order  12291 

Under  the  Regulatory  Flexibility  Act. 
EPA  is  required  to  prepare  a  Regulatory 
Flexibility  Analysis  for  ell  rules  that 
may  have  a  significant  impact  on  a 
substantial  number  of  entities.  The 
proposed  approval  of  tht-  South  Dakota 
NPDES  program  does  not  alter  the 
regulatory  control  over  any  industrial 
category.  No  new  substantive 
requirements  are  established  by  this 
action.  Therefore,  because  this  notice 
does  not  have  a  significa.nt  impact  on  a 
substantial  number  of  snail  entities,  a 
Regulatory  Flexibility  Analysis  is  not 
needed. 

The  Office  of  Management  and  Budget 
has  exempted  this  rule  from  the 


requirements  of  section  3  of  Executive 
Order  12291 

Dated:  August  23. 1993. 
lack  W.  McGraw, 

Acting  Regional  Administrator. 

Environmental  Protection  Agency,  Region 

VIII 

(FR  Doc.  93-20969  Filed  ^-31-93;  8:45  ami 
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40CFRPar1180 

[PP  0E3906/PS6«-.  FRL^t641-61 

RIN  No.  2070-ACie 

Pesticide  Toterance  for  Dimethoate 

AGENCY:  Environmental  Protection 
Agency  (EPA). 
ACTION:  Proposed  rule. 

SUMMARY:  This  document  proposes  that 
a  tolerance  be  established  for  residues  of 
the  insecticide  dimethoate  in  or  on  the 
raw  agricultural  commodity  Brussels 
sprouts.  The  proposed  regulation  to 
establish  a  maximum  permissible  level 
for  residues  of  the  insecticide  in  or  on 
the  commodity  was  requested  in  a 
petition  submitted  by  the  Interregional 
Research  Project  No.  4  (IR-4). 
DATES:  Comments,  identified  by  the 
document  control  number  (PP  0E3906/ 
P568I.  must  be  received  on  or  Ijefore 
October  1. 1993. 

ADDRESSES:  By  mail,  submit  written 
comments  to:  Public  Response  and 
Program  Resources  Branch.  Field 
Operations  Division  (H7506C).  Office  of 
Pesticide  Programs,  En\'ironmental 
Protection  Agency.  401  M  St.,  SW., 
Washington.  DC  20460.  In  person,  bring 
comments  to:  Rm.  1132.  CM  #2, 1921 
Jefferson  Davis  Hwy..  Arlington,  VA 
22202. 

Information  submitted  as  a  comment 
concerning  this  document  may  be 
claimed  confidential  by  marking  any 
part  or  all  of  that  information  as 
"Confidential  Business  Information" 
(CBI).  Information  so  marked  will  not  be 
disclosed  except  in  accordance  with 
procedures  set  forth  in  40  CFR  part  2. 
A  copy  of  the  comment  that  does  not 
contain  CBI  must  be  submitted  for 
inclusion  in  the  public  record. 
Information  not  marked  confidential 
may  be  disclosed  publicly  by  EPA 
without  prior  notice.  All  written 
comments  will  be  available  for  pubUc 
inspection  in  Rm.  1132  at  the  address 
given  above. .ft"om  8  a.m.  to  4  p.m.. 
Monday  through  Friday,  excluding  legal 
holidays. 

FOR  FURTHER  lNFOR»«ATION  CONTACT:  By 
mail:  Hoyt  L.  Jamerson.  Emergency 
Response  and  Minor  Use  Section 


J 
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(H7505W).  Registration  Division. 
Environmental  Protection  Agency,  401 
M  St..  SW..  Washington.  DC  20460. 
Office  location  and  telephone  number: 
Sixth  Floor,  Crystal  Station  #1.  2800 
Jefferson  Davis  Hwy..  Arlington.  VA 
22202.  (703)  308-8783. 
SUPPl£MENTARY  INFORMA'nON:  The 
Interregional  Research  Project  No.  4  (IR- 
4).  New  Jersey  Agricultural  Experiment 
Station.  P.O.  Box  231.  Rutgers 
University.  New  Brunswick.  NJ  08903, 
has  submitted  pesticide  petition  0E3906 
to  EPA  on  behalf  of  the  Agricultural 
Experiment  Station  of  California.  This 
petition  requested  that  the 
Administrator,  pursuant  to  section 
408(e)  of  the  Federal  Food.  Drug,  and 
Cosmetic  Act  (21  U.S.C.  346a{e)) 
propose  the  establishment  of  a  tolerance 
for  residues  of  the  pesticide  dimelhoate 
(O.Odimethyl  S-{N- 
methylcarbamoylmethyl) 
phosphorodithioate)  including  its 
oxygen  analog  (O.O-dimethyl  S-{N- 
methylcarbamoylmethyl) 
phosphorothioate)  in  or  on  the  raw 
agricultural  commodity  Brussels  sprouts 
at  5.0  parts  per  million  (ppm).  The 
petitioner  proposed  that  this  use  of 
dimethoate  be  limited  to  California 
based  on  the  geographical 
representation  of  the  residue  data 
submitted.  Additional  residue  data  will 
be  required  to  expand  the  area  of  usage. 
Persons  seeking  geographically  broader 
registration  should  contact  the  Agency's 
Registration  Division  at  the  address 
provided  above. 

The  data  submitted  in  the  petition 
and  other  relevant  material  have  been 
evaluated.  The  toxicological  data 
considered  in  support  of  the  proposed 
tolerance  include: 

1.  A  3-month  feeding  study  in  rats  fed 
diets  containing  0.  2.  8.  32.  50.  and  400 
ppm  with  a  no-observed-effect-level 
(NOEL)  for  plasma,  red  blood  cell  and 
brain  cholinesterase  inhibition  of  32 
ppm  (equivalent  to  1.6  milligrams  (mg)/ 
kilogram  (kg)  kg/day)  and  a  systemic 
NOEL  of  50  ppm  (equivalent  to  2.5  mg/ 
kg/day)  based  on  depressed  growth  and 
food  consumption,  and  increased 
kidney  and  liver  weights  ratios  at  the 
400-ppm  dose  level. 

2.  A  3-month  feeding  study  in  dogs 
fed  diets  containing  0,  2,  10.  50.  1,500, 
and  3.000  ppm  with  a  NOEL  for  red 
blood  cell  cholinesterase  inhibition  of  2 
ppm  (equivalent  to  0.05  mg/kg/day)  and 
a  NOEL  for  systemic  effects  of  50  ppm 
(equivalent  to  1.25  mg/kg/day)  based  on 
tremors  and  decreased  food 
consumption  in  females  at  the  1,500- 
ppm  dose  level. 

3.  A  1-year  feeding  study  in  dogs  fed 
diets  containing  0,  5.  20.  or  125  ppm 


with  a  NOEL  of  less  than  5  ppm 
(equivalent  to  less  than  0.18  mg/kg/day) 
based  on  decreased  brain  and  red  blood 
cell  cholinesterase  in  males  and 
decreased  liver  weight  in  females  at  the 
5-ppm  dose  level. 

4.  A  three-generation  reproduction 
study  in  mice  fed  diets  containing  0.  5. 
15.  or  50  ppm  (equivalent  to  0,  0.25. 
0.75.  or  2.5  mg/kg/day)  with  no 
reproductive  or  systemic  effects 
observed  under  the  conditions  of  the 
study. 

5.  A  developmental  toxicity  study  in 
rats  given  gavage  doses  of  0.  3,  6.  or  18 
mg/kg/day  with  no  developmental 
toxicity  observed  under  the  conditions 
of  the  study.  The  NOEL  for  maternal 
toxicity  was  established  at  6  mg/kg/day; 
rats  fed  18  mg/kg/day  (lowest -effect 
level)  displayed  hypersensitivity, 
tremors,  and  unsteady  gait. 

6.  A  2-year  chronic  feeding/ 
carcinogenicity  study  in  rats  fed  diets 
containing  0,  5.  25.  or  100  ppm 
(equivalent  to  0.  0.25.  1.25  or  5.0  mg/kg/ 
day)  with  a  systemic  NOEL  of  25  ppm 
based  on  increased  female  mortality, 
decreased  male  body  weight  gain, 
anemia  in  males,  and  increased 
leukocytes  in  male  and  female  rats  at 
the  100-ppm  dose  level.  The  NOEL  for 
cholinesterase  inhibition  was 
established  at  5  ppm  based  on 
cholinesterase  inhibition  at  the  25-ppm 
dose  level.  In  male  rats,  there  were  dose- 
related  trends  for  (a)  spleen 
hemangiosarcomas  (malignant  tumors 
associated  with  connective  tissue  and 
blood  and  lymph  vessels);  (b)  combined 
spleen  hemangioma  (benign  tumors) 
and  hemangiosarcoma;  and  (c) 
combined  spleen  hemangioma  and 
hemangiosarcoma,  and  skin 
hemangiosarcoma.  Furthermore,  there 
were  significant  pair-wise  comparisons 
between  control  and  the  high-dose  (100 
ppm)  for  spleen  (hemangioma/ 
hemangiosarcoma)  and  in  the  combined 
tumors  of  spleen  and  skin  hemangioma/ 
hemangiosarcoma  and  lymph  angioma/ 
angiosarcoma  (benign  and  malignant 
tumors  made  up  of  lymph  vessels). 
There  was  also  a  significant  difference 
by  pair-wise  comparison  between  the 
control  and  low  dose  (5  ppm)  for  (a) 
lymph  angiosarcoma,  (b)  combined 
lymph  angioma  and  angiosarcoma,  and 
(c)  combined  spleen  and  skin 
hemangioma/hemangiosarcoma  and 
lymph  angioma/angiosarcoma.  There 
were  no  significant  tumor  increases  in 
female  rats. 

7.  A  78-week  carcinogenicity  study  in 
B6C3F1  mice  fed  diets  containing  0.  25, 
100,  or  200  ppm  (equivalent  to  0.  3.75, 
15,  or  30  mg/kg/day).  In  male  mice  there 
were  significant  dose-related  increased 
trends  for  (a)  combined  lung  adenoma 


and/or  adenocarcinoma,  (b)  for 
lymphoma,  and  (c)  for  the  combined 
group  of  lymphoma,  reticularsarcoma, 
and  leukemia.  In  female  mice  there  Were 
significant  dose-related  trends  for  (a) 
liver  carcinoma  and  for  (b)  combined 
liver  adenoma  and/or  carcinoma. 
8.  Dimethoate  is  regarded  as  a 
mutagenic  compound  based  on  the 
results  of  studies  designed  to  determine 
gene  mutation  and  structural 
chromosome  aberrations.  Dimethoate  is 
a  bacterial  mutagen  and  shows 
equivocal  results  for  gene  mutations  in 
mammalian  cells.  It  produces 
clastogenic  effects  in  several  studies  in 
vitro  and  in  vivo,  and  there  are 
suggestive  results  for  dominant-  lethal 
effects.  The  National  Toxicology 
Program  has  concluded  that  dimethoate 
is  a  mutagenic  compound  based  on  its 
testing  for  gene  mutation  and 
chromosomal  aberrations.  A  third 
category  of  studies  to  determine  other 
genotoxic  eHects  is  a  data  gap  for 
dimethoate. 

Dimethoate  has  been  classified  as  a 
possible  human  carcinogen  (category  C) 
by  the  Office  of  Pesticide  Programs* 
Health  Effects  Division's 
Carcinogenicity  Peer  Review 
Committee.  The  Peer  Review  Committee 
supports  this  classification  based  on  the 
appearance  of  equivocal 
hemolymphoreticular  tumors  in  male 
mice,  the  compound-related  (no  dose 
response)  weak  effect  of  combined 
spleen  (hemangioma  and 
hemangiosarcoma),  skin 
(hemangiosarcoma),  and  lymph 
(atffioma  and  angiosarcoma)  tumors  in 
male  rats,  and  positive  mutagenic 
activity  associated  with  dimethoate. 

The  Peer  Review  Committee 
concluded  that  the  lung  tumors  seen  in 
male  mice  were  not  biologically 
significant  tumors  related  to  compound 
administration  since  there  were  no 
statistically  significant  differences  based 
on  pair-wise  comparisons  with  controls 
and  each  dose  level.  The  incidence  of 
lung  tumors  in  the  control  groups  was 
variable,  and  there  was  a  high 
background  level  of  these  tumors.  The 
increase  in  lymphoma  observed  in  male 
mice  in  the  high-dose  group  was  of 
borderline  statistical  significance  by 
pair-wise  comparison  with  controls.  The 
incidence  of  lymphoma  in  mice  is  also 
common  and  variable.  The  Committee 
agreed  that  the  increased  incidence  for 
the  combined  hemolymphoreticular 
tumors  in  male  mice  is  compound 
related,  but  could  only  classify  this 
incidence  as  equivocal.  The  incidence 
of  hemolyphoporeticular  tumors  in  male 
mice  was  relatively  low  and  consistent 
with  historical  control,  only  occurred  in 
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one  sex  (males),  and  was  evident  only 
in  the  high-dose  group. 

The  Committee  concluded  that  in 
female  mice  there  were  no  significant 
pair-wise  comparisons,  there  was  only 
the  trend  with  combined  tumors,  and 
the  combined  incidence  was  similar  to 
historical  controls.  In  addition,  there 
also  was  no  evidence  of  precursor 
lesions  to  carcinogenicity.  Regarding  the 
carcinogenicity  study  in  rats,  the 
Committee  concluded  that  although 
there  were  significant  pair-wise 
comparisons  at  the  low  and  high  doses 
for  all  tumors  combined,  these  tumors 
did  not  indicate  much  more  than  a  weak 
effect. 

EPA  has  concluded  that  dimethoate 
poses  no  greater  than  a  negligible  cancer 
risk  to  humans;  therefore,  the  Agency 
has  chosen  to  use  reference  dose 
calculations  to  estimate  dietary  risk 
from  dimethoate  residues.  The  reference 
dose  (RfD)  for  dimethoate  is  established 
at  0.0002  mg/kg  body  weight/day.  The 
RfD  is  based  on  a  NOEL  of  0.05  mg/kg 
bwt/day  for  brain  cholinesterase 
inhibition  from  a  2-year  feeding  study  in 
rats  and  an  uncertainty  factor  of  300.  A 
300-fold  uncertainty  factor  was  used 
since  an  acceptable  feeding  study  in 
dogs  was  not  available  when  the  RfD 
was  established.  The  Agency  plans  to 
reevaluate  the  reference  dose  for 
dimethoate  to  determine  whether  an 
uncertainty  factor  of  100  is  appropriate 
based  on  the  results  of  the  chronic 
feeding  study  in  dogs  discussed  above. 

The  anticipated  residue  contribution 
(ARC)  for  the  general  population  from 
published  uses  and  the  proposed  use  on 
Brussels  sprouts  utilizes  52  percent  of 
the  RfD.  The  ARC  for  the  subgroup  most 
highly  exposed,  nonnursing  infants, 
utilizes  89  percent  of  the  RfD  based  on 
published  uses.  The  proposed  use  on 
Brussels  sprouts  would  utilize  an 
additional  14  percent  of  the  RfD.  raising 
the  ARC  to  103  percent  of  the  RfD  for 
nonnursing  infants. 

Although  estimated  dietary  exposure 
to  residues  of  dimethoate  slightly 
exceeds  the  RfD  for  nonnursing  infants, 
EPA  does  not  believe  that  residues  of 
dimethaftte  in  the  diet  resulting  from 
these  uses  poses  a  significant  risk  to 
nonnursing  infants.  The  dietary 
exposure  assessment  assumes  that  100 
percent  of  the  Brussels  sprouts 
consumed  in  the  U.S.  will  be  treated 
with  dimethoate.  This  assumption 
clearly  overestimates  dietary  exposure 
since  the  proposed  use  will  be  limited 
to  California  production  only.  In 
addition,  the  toxicology  data  base 
appears  to  suppoi^  a  100-fold 
uncertainty  factor  for  calculating  the 
dimethoate  RfD,  which  would  increase 
the  RfD  to  a  level  well  above  estimated 


dietary  exposure  for  all  population 
subgroups. 

Tne  nature  of  the  residue  in  plants  is 
adequately  understood  anc  an  adequate 
analytical  method,  gas-liquid 
chromatography  with  a  thermionic 
detector,  is  available  for  enforcement 
purposes.  An  analytical  method  for 
enforcing  this  tolerance  has  been 
published  in  the  Pesticide  Analytical 
Manual  (PAM),  Vol.  II.  No  secondary 
residues  in  meat,  milk,  poultry,  or  eggs 
are  expected  since  Brussels  sprouts  are 
not  considered  a  livestock  feed 
commodity.  There  are  presently  no 
actions  pending  against  the  continued 
registration  of  this  chemical. 

Based  on  the  above  information 
considered  by  the  Agency  the  tolerance 
established  by  amending  40  CFR 
180.204  would  protect  the  public 
health.  Therefore,  it  is  proposed  that  the 
tolerance  be  established  as  set  forth 
below. 

Any  person  who  has  registered  or 
submitted  an  application  for  registration 
of  a  pesticide,  under  the  Federal 
Insecticide,  Fungicide,  and  Rodenticide 
Act  (FIFRA)  as  amended,  which 
contains  any  of  the  ingredients  listed 
herein,  may  request  within  30  days  after 
publication  of  this  document  in  the 
Federal  Register  that  this  rulemaking 
proposal  be  referred  to  an  Advisory 
Committee  in  accordance  with  section 
408(e)  of  the  Federal  Food.  Drug,  and 
Cosmetic  Act. 

Interested  persons  are  invited  to 
submit  written  comments  on  the 
proposed  regulation.  Comments  must 
bear  a  notation  indicating  the  document 
control  number,  (PP  0E3906 /P5681.  All 
written  comments  filed  in  response  to 
this  p>etition  will  be  available  in  the 
Public  Response  and  Program  Resources 
Branch,  at  the  address  given  above  from 
8  a.m.  to  4  p.m.,  Monday  through 
Friday,  except  legal  holidays. 

The  Office  of  Management  and  Budget 
has  exempted  this  rule  from  the 
requirements  of  section  3  of  Executive 
Order  12291. 

Pursuant  to  the  requirements  of  the 
Regulatory  Flexibility  Act  (Pub.  L.  96- 
354.  94  Stat.  1164.  5  U.S.C.  601-612), 
the  Administrator  has  det^^^ned  that 
regulations  establishing  n^^olerances 
or  raising  tolerance  levels  or 
establishing  exemptions  from  tolerance 
requirements  do  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities.  A  certification 
statement  to  this  effect  was  published  in 
the  Federal  Register  of  May  4, 1981  (46 
FR  24950). 

List  of  Subjects  in  40  CFR  Pari  180 

Administrative  practice  and 
procedure.  Agricultural  commodities. 


Pesticides  and  pests.  Reporting  and 
recordkeeping  requirements. 

Dated:  August  16. 1993. 

Lawrence  E.  Culleen, 

Acting  Director,  Registration  Division,  Office 
of  Pesticide  Programs. 

Therefore,  it  is  proposed  that  40  CFR 
part  180  be  amended  as  follows: 

PART  180— {AMENDED] 

1.  The  authority  citation  for  part  180 
continues  to  read  as  follows: 

Authority:  21  U.S.C.  346a  and  371. 

2.  In  §  180.204,  by  amending ' 
paragraph  (b)  in  the  table  theroin  by 
adding  and  alphabetically  insening  the 
commodity  Brussels  sprouts,  to  read  as 
follows: 

§  180.204    Dimethoate,  including  its  oxygen 
analog;  tolerance*  for  residues. 


(b)  Tolerances  with  regional 
registration,  as  defined  in  §  180. l(n),  are 
established  for  total  residues  of  the 
insecticide  dimethoate  including  its 
oxygen  analog  in  or  on  the  following 
raw  agricultural  commodities: 


Commodity 


Parts  per 
million 


Brussels  sprouts 


5.0 
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BILUNG  CODE  a6M-50-^ 

40  CFR  Part  180 

[PP  0E2391/P555;  FRL-4188-51 

RIN  No.  2070-AB78 

Pesticide  Tolerance  for  Phorate 

AGENCY:  Environmental  Protection    > 
Agency  (EPA). 
ACTION:  Proposed  rule. 

SUMMARY:  This  document  proposes  to 
establish  an  import  tolerance  for 
combined  residues  of  the  insecticide 
phorate  (0.0-diethyl 
S(ethylthio)methyll  phosphorodithioate) 
and  its  cholinesterase-inhibiting 
metabolite  in  or  on  the  raw  agricultural 
commodity  (RAC)  coffee  beans.  This 
proposal  to  establish  a  maximum 
permissible  level  for  residues  of  the 
insecticide  was  requested  by  the 
American  Cyanamid  Co. 
DATES:  Comments,  identified  by  the 
document  control  number  [PP-0E2391/ 
P555],  must  be  received  on  or  before 
October  1,1993. 
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ADDRESSES:  By  mail,  submit  written 
comments  to:  Public  Response  and 
Program  Resources  Branch.  Field 
Operations  Division  (H7506C),  Office  of 
Pesticide  Programs,  Environmental 
Protection  Agency,  401  M  St.,  SW.. 
Washington,  DC  20460.  In  person, 
deliver  comments  to:  Rm.  1128,  CM  #2. 
1921  Jeffersort  Davis  Hwy..  ArUngton, 
VA  22202. 

Information  submitted  as  a  comment 
concerning  this  document  may  be 
claimed  confidential  by  marking  any 
part  or  all  of  that  information  as 
"Confidential  Business  Information" 
(CBI).  Information  so  marked  will  not  be 
disclosed  except  in  accordance  with 
procedures  set  forth  in  40  CFR  part  2. 
A  copy  of  the  comment  that  does  not 
contain  CBI  must  be  submitted  for 
inclusion  in  the  public  record. 
Information  not  marked  confidential 
will  be  included  in  the  public  docket  by 
EPA  without  prior  notice.  The  public 
docket  is  available  for  public  inspection 
in  Rm.  1128  at  the  address  given  above, 
finm  8  am.  to  4  p.m.,  Monday  through 
Friday,  excluding  legal  holidays. 
FOR  FURTHER  INFORMATtOH  CONTACT:  By 
mail:  Robert  A.  Forrest,  Product 
Manager  (PM)  14.  Registration  Division 
(H7505C),  Office  of  Pesticide  Programs. 
Environmental  Protection  Agency,  401 
M  St.,  SW..  Washington,  DC  20460. 
Office  location  and  telephone  number: 
Rm.  219,  CM  #2,  1921  Jefferson  Davis 
Hwy..  Arlington,  VA  22202,  (703)-305- 
6600. 

SUPPLEMENTARY  INFORMATION:  The 
American  Cyanamid  Co.,  Agricultural 
Research  Division,  P.O.  Box  400, 
Princeton.  N)  08540,  has  submitted 
pesticide  petition  (PP)  0E2391  to  EPA 
requesting  that  the  Administrator, 
pursuant  to  section  408(e}  of  the  Federal 
Food,  Drug,  and  Cosmetic  Act,  21  U.S.C. 
346a(e),  propose  the  establishment  of  a 
tolerance  for  the  combined  residues  of 
the  insecticide  phorate  and  its 
cholinesterase-inhibiting  metabolites  in 
or  on  the  raw  agricultural  commodity 
coffee  beans  at  0.02  part  per  million 
(ppm).  ^ 

The  data  submitted  in  the  petition 
and  other  relevant  material  have  been 
evaluated.  The  pesticide  is  considered 
useful  for  the  purpose  for  which  the 
tolerance  is  sought.  The  toxicological 
data  considered  in  support  of  the 
proposed  tolerance  include: 

1.  A  1-year  dog  feeding  study  with  a 
no-observed-effect  level  (NOEL)  of  0.05 
milljgram/kilogram/day  (mg/kg/day) 
based  on  the  inhibition  of  brain 
cholinesterase  activity. 

2.  A  2-year  rat  feeding/carcinogenicity 
study  with  inhibition  of  plasma 
cholinesterase  activity  observed  at  1 


ppm  (lowest  dose  tested,  no 
carcinogenic  effects  were  observed  at 
levels  up  to  and  including  6  ppm 
(highest  dose  tested). 

3.  An  18-month  mouse 
carcinogenicity  study  with  a  systemic 
NOEL  of  3  ppm  based  on  a  decrease  in 
weight  gain.  No  carcinogenic  effects 
were  observed  at  levels  up  to  and 
including  6  ppm  (highest  dose  tested). 

4.  A  3-monuj  rat  feeding  study  with 
an  NOEL  of  0.66  ppm  based  on 
inhibition  of  cholinesterase  activity. 
Doses  tested  were  0,  0.22,  0.66.  2.0. 6.0. 
12.0,  and  18.0. 

5.  A  13-week  mouse  feeding  study 
with  depressed  cholinesterase  levels 
observed  at  both  the  3-ppm  and  the  6- 
ppm  level.  Levels  tested  were  0, 1,  3, 
and  6  ppm.  The  effects  observed  in  this 
study  support  the  conclusion  that  the 
dosages  in  the  above-noted  18-month 
mouse  study  were  adequate. 

6.  A  three-generation  mouiJe 
reproductivity  study  with  a  NOEL  of  1.5 
ppm  for  reproductive  effects. 

7.  A  rat  Developmental  toxicity  study 
with  a  lowest-effect  level  (LEL)  of  0.5 
mg/kg  (highest  dose  tested). 

8.  A  raboit  developmental  toxicity 
study  with  a  NOEL  of  1.2  mg/kg/day. 

9.  An  acute  delayed  neurotoxicity 
study  in  hens  which  was  negative  for 
neurotoxic  effects  under  the  conditions 
of  the  study  (dose  tested  was  14.2  mg/ 

kg). 

10.  Several  mutagenicity  studies 

which  were  negative.  These  include 
gene  mutation  tests  with  and  without 
metabolic  activation;  structural 
chromosome  aberration  tests  (dominant 
lethal  test  in  mice  and  chromosome 
aberrations  in  vivo  in  mammalian  bone 
marrow  cells);  mitotic  recombination 
with  and  without  metabolic  activation; 
preferential  toxicity  assays  in  DNA 
repair-proficient  and  repair-deficient 
strains  of  E.  coli  and  Bacillus  subtilis; 
and  unscheduled  DNA  synthesis  in 
human  fibroblasts. 

11.  A  rat  metabolism  study  in  which 
85  percent  of  the  dose  (0.44  mg/kg)  was 
excreted  in  24  hours.  All  of  the  phorate- 
labeled  metabolites  recovered  in  the 
urine  and  tissues  were  composed  of  a 
nonphosphorylated  series  of 
metabolites.  (Phosphorylated 
metabolites  were  found  in  feces  only). 
The  more  potent  oxidative 
phosphorylated  products  represent  a 
minor  proportion  of  the  phorate 
metabolites  measured. 

12.  A  90-day  rat  feeding  study  using 
phorate  sulfoxide,  an  oxidative 
phosphorylated  metabolite  of  phorate  as 
the  test  substance  with  an  NOEL  of  0.32 
ppm  based  on  inhibition  of  plasma  and 
red  blood  cell  (RBC)  cholinesterase 
activity. 


The  reference  dose  (RfD),  based  on  the 
brain  cholinesterase  inhibition  NOEL  as 
defined  in  a  1-year  dog  feeding  study 
(0.05  mg/kg/day)  and  using  an 
uncertainty  factor  of  100,  is  calculated 
to  be  0.0005  mg/kg  of  body  weight  per 
day.  The  Anticipated  Residue 
Contribution  (ARC)  for  existing 
tolerances  for  the  overall  U.S. 
population  is  0.000492  mg/kg/day, 
which  represents  98  percent  of  the  RfD. 
The  current  action  will  contribute  a 
Theoretical  Maximum  Residue 
Contribution  (TMRC)  of  less  than 
0.000001  mg/kg/day  for  the  overall  U.S. 
population  or  0.2  percent  of  the  RfD. 

This  tolerance  and  current  established 
tolerances  would  utilize  a  total  of  99 
percent  of  the  RfD  for  the  overall  US. 
population.  The  most  highly  exposed 
subgroups,  nonnursing  infants  less  than 
1-year-old  and  children  1  to  6  years  old, 
are  not  affected  by  this  tolerance. 

The  nature  of  the  residues  is 
adequately  understood  for  the  use  of 
phorate  on  coffee  beans  imported  from 
Central  America  and  South  America. 
The  nature  of  the  residues  in  plants  is 
adequately  defined,  and  there  are  no 
animal  feed  items  associated  with  this 
use.  Therefore,  it  is  expected  that  no 
secondary  residues  in  meat.  milk, 
poultry,  and  eggs  will  result  from  the 
use  of  the  pjesticide  on  coffee  beans. 

An  adequate  analytical  method,  gas 
chromatograph  with  a  flame  ionization 
detector,  is  available  in  the  Pesticide 
Analytical  Manual.  Vol.  n.,  for 
enforcement  purposes. 

Based  on  the  information  considered 
by  the  Agency,  the  tolerance  established 
by  amending  40  CFR  180.206  would 
protect  the  public  health.  Therefore,  it  is 
proposed  that  the  tolerance  be 
established  as  set  forth  below. 

Any  person  who  has  registered  or 
submitted  an  application  for  registration 
of  a  pesticide,  under  the  Federal 
Insecticide,  Fungicide,  and  Rodenticide 
Act  (FIFRA)  as  amended,  which 
contains  any  of  the  ingredients  listed 
herein,  may  request  within  30  days  after 
publication  of  this  document  in  the 
Federal  Register  that  this  rulemaking 
proposal  be  referred  to  an  Advisory 
Committee  in  accordance  with  section 
408(e)  of  the  Federal  Food,  Drug,  and 
Cosmetic  Act, 

Interested  persons  are  invited  to 
submit  written  comments  on  the 
proposed  regulation.  Comments  must 
bear  a  notation  indicating  the  document 
control  number,  [PP  0E2391/P555],  All 
written  comments  filed  in  response  to 
this  petition  will  be  available  in  the 
Public  Response  and  Program  Resources 
Branch,  at  the  address  given  above,  from 
8  a.m.  to  4  p.m.,  Monday  through 
Friday,  except  legal  holidays. 


Federal  Register  /  Vol.  58,  No.  168  /  Wednesday,  September  1,  1993  /  Proposed  Rules        46151 


The  Office  of  Management  and  Budget 
has  exempted  this  rule  from  the 
requirements  of  section  3  of  Executive 
Order  12291. 

Pursuant  to  the  requirements  of  the 
Regulatory  Flexibility  Act  (Pub.  L.  96- 
354.  94  Stat.  1164.  5  U.S.C.  601-612). 
the  Administrator  has  determined  that 
regulations  establishing  new  tolerances 
or  raising  tolerance  levels  or 
establishing  exemptions  from  tolerance 
requirements  do  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities.  A  certification 
statement  to  this  effect  was  published  in 
the  Federal  Register  of  May  4. 1981  (46 
FR  24950). 

List  of  Subiects  in  40  CFR  Part  180 

Administrative  practice  and  ' 

procedure,  Agricultural  commodities. 
Pesticides  and  pests,  Recording  and 
recordkeeping  requirements. 

Dated:  August  18. 1993. 

Lawrence  E.  CuUeen, 

Acting  Director,  Pegistration  Division,  Office 
of  Pesticide  Programs. 

Therefore,  it  is  proposed  that  40  CFR 
part  180  be  amended  as  follows: 

PART  180-{AMENDED] 

1.  The  authority  citation  for  part  180 
continues  to  read  as  follows: 

Authority:  21  U.S.C.  346a  and  371. 

2.  In  §  180.206  the  commodity  coffee 
beans  is  added  to  the  list  of 
commodities  therein  and  the  list  is 
revised  into  a  tabular  format;  as  revised, 
the  section  reads  as  follows: 

1 1 80.206    Pttorata;  tolerance*  for  raaiduea. 

Tolerances  are  established  for 
combined  residues  of  the  insecticide 
phorate  (O.Odiethyl 
S[(ethylthio)methylI  phosphordithioate) 
and  its  cholinesterase-inhibiting 
metabolites  in  or  on  raw  agricultural 
commodities  as  follows: 


Commodity 


Parte  per 
million 


Alfalfa,  fresh 0.5 

Alfalfa,  hay 10 

Barley,  grain  0.1 

Barley,  straw 0.1 

Beans 0.1 

Bean,  vines 0.5 

Cattle,  fat  0.05 

Catte,  mbyp  0.05 

Cattle,  meat  -.  0.05 

Coffee  t>ean8' 0.02 

Com,  forage 0.5 

Com.  grain 0.1 

Com.  sweet  (K  ■»■  CWHR) 0.1 

Cottonseed  0.05 

Goats,  fat 0.05 

Goats,  mbyp  0.05 

Goats,  meat 0.05 


Commodity        I  '^gjfr 

Hogs,  meal  0.05 

Hogs,  mbyp  0.05 

Hops 05 

Horses,  fat 0.05 

Horses,  mbyp  „ 0.05 

Horses,  meat  0  05 

Lettuce  0.1 

Milk  (negli^ble  residue) 0.02 

Peanuts - 0.1 

Peanut,  hay  _  0.3 

Peanut,  vines 0.3 

Potatoes 0.5 

Poultry,  fat  i 4. 0.05 

Poultry,  mbyp i 0.05 

Poultry,  meat  0.05 

Rice 0.1 

Sheep,  fat 0.05 

Sheep,  mbyp 0.05 

Sheep,  meat  0.05 

Sorghum,  grain  ^ 0.1 

Sorghum,  fodder „.. 0.-1 

Soyt)eans 0.1 

Straw,  Bermuda  grass 0.5 

Sugar  beet,  roots 0.3 

Sugar  beef,  tops  3.0 

Sugarcane  « 0.1 

Tomatoes 0.1 

Wheat,  grain  „ 0.05 

Wheat,  green  fodder „ 1 .5 

Wheat,  straw 0.05 

iThere   are    no   U.S.    registratons   as   of, 
September  \,  1993  for  coffee  bears. 

(FR  Doc.  93-21249  Filed  8-31-93  8:45  am] 

BILUNC  CODE  (SM-SO-F 


DEPARTMENT  OF  THE  INTERIOR 
Bureau  of  Land  Management 
43  CFR  Part  8360 

Occupancy  and  Camping  Stay  Limits 

agency:  Bureau  of  Land  Management, 

Interior. 

ACTION:  Notice  of  proposed  ru'emaking. 

SUMMARY:  This  proposed  occupancy  and 
camping  stay  limit  would  apply  to 
designated  campgrounds,  and  to 
undeveloped  Bureau  of  Land 
Management  administered  public  lands 
(that  are  not  closed  to  camping)  vdthin 
the  Ukiah  District.  California.  Persons 
may  camp  on  these  public  lands  for  a 
period  of  not  more  than  14  days  during 
any  calendar  year,  in  each  of  the 
District's  three  Resource  Areas — 
Redding,  Clear  Lake  and  Areata.  The  14 
day  limit  may  be  reached  either  through 
a  number  of  separate  visits,  or  through 
14  days  of  continuous  occupation.  After 
the  14th  day  of  occupation,  campers 
will  not  be  permitted  to  camp  within 
that  Resource  Area  for  the  remainder  of 
the  calendar  year.  Under  special 
circumstances  and  upon  request,  the 
authorized  officer  may  give  written 


permission  for  extension  of  the  14  day 
limit. 

Camping  is  defined  as  the  use  of  tents 
or  shelters  of  natural  or  synthetic 
material,  preparing  a  sleeping  bag  or 
bedding  material  for  use.  or  mooring  of 
a  vessel,  or  parking  a  vehicle  or  trailer 
for  the  apparent  purpose  of  occupancy. 
Occupancy  is  defined  as  the  taking, 
maintaining  or  holding  possession  of  a 
camp  or  residence  on  public  land,  either 
by  personal  presence  or  by  leaving 
property  on  the  site.  Vehicles  or 
property  left  unattended  to  hold  sites 
may  be  subject  to  impoundment. 

Unless  elsewhere  authorized,  any 
vehicle,  trailer,  camper,  or  vessel  left 
unattended  on  public  lands  for  more 
than  10  days,  or  at  a  developed 
recreation  site  for  more  than  72  hours, 
will  be  considered  abandoned  and  may 
be  impounded  by  the  Authorized 
Officer  through  the  use  of  local  towing 
and  impounding  services.  This  property 
will  subsequently  be  subject  to  State 
and/or  county  laws  or  ordinances  ^. 
affecting  the  disposal,  sale  or 
destruction  of  such  property. 

DATES:  All  comments  and  information 
'  ?hall  be  submitted  in  writing  by  October 
1.1993. 

ADDRESSES:  All  comments  concerning 
this  proposed  rulemaking  should  be 
addressed  to  David  Howell.  District 
Manager,  Bureau  of  Land  Management. 
Ukiah  District  Office.  555  Leslie  Street. 
Ukiah,  California  95482. 

FOR  FURTHER  INFORMATION  CONTACT: 

Robert  Wick,  Recreation  Planner,  Ukiah 
District  Office,  (707)  462-3873. 

SUPPLEMENTARY  INFORMATION:  This 
occupancy  and  camping  stay  limit  is 
proposed  to  be  established  to  provide 
consistency  and  uniformity  for  the 
camping  public  on  Bureau  of  Land 
Management  administered  lands 
throughout  the  Ukiah  District, 
California,  and  to  prevent  user  conflicts 
by  providing  equal  opportunities  to 
camp  in  given  areas.  Establishment  of 
this  length  of  stay  limit  is  also  to  assist 
the  Bureau  in  reducing  the  incidence  of 
unauthorized  occupancy  of  public  lands 
in  the  name  of  recreational  camping. 
These  supplementary  rules  do  not 
supersede  camping  and  occupancy  rules 
developed  for  special  areas  or 
emergency  situations. 

Authority  for  this  stay  is  containedin 
CFR  title  43.  chapter  II.  part  8360. 
subparts  8364.1  and  8365.1-2(a). 
Violations  of  the  supplementary  rules 
under  authority  of  43  CFR  8365.1-2  are 
subject  to  a  fine  not  to  exceed  $100,000 
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and/or  imprisonment  not  to  exceed  12 

months. 

Eric  W.  Natti. 

Acting  District  Manager. 

|FR  Doc.  93-21178  Filed  8-31-93;  8:45  am) 

MLUNOCOOe  4333-01-M 


FEDERAL  COMMUNICATIONS 
COMMISSION 

47  CFR  Part  73 

[MM  Docket  No.  93-237,  RM-8312] 

Radio  Broadcasting  Services; 
Jeffersonville,  New  York 

agency:  Federal  Communications 

Commission. 

ACTION:  Proposed  rule. 

SUMMARY:  The  Commission  requests 
comments  on  a  petition  filed  by  Michael 
S.  Celenza  seeking  the  allotment  of 
Channel  271A  to  Jeffersonville.  New 
York,  as  the  community's  second  local 
commercial  FM  service.  Channel  271 A 
can  be  allotted  to  Jeffersonville  in 
compliance  with  the  Commission's 
minimum  distance  separation 
requirements  without  the  imposition  of 
a  site  restriction,  at  coordinates  North 
Latitude  41—46-51  and  West  Longitude 
74-56-03.  Canadian  concurrence  is 
required  since  Jeffersonville  is  located 
'  within  320  kilometers  (200  miles)  of  the 
US. -Canadian  border. 
DATES:  Comments  must  be  filed  on  or 
before  October  18,  1993,  and  reply 
comments  on  or  before  November  17, 
1993. 

ADDRESSES:  Federal  Communications 
Commission,  Washington.  DC  20554.  In 
addition  to  filing  comments  with  the 
FCC,  interested  parties  should  serve  the 
petitioner,  or  its  counsel  or  consultant, 
as  follows:  James  K.  Edmondson,  Esq., 
Gardner,  Carton  &  Douglas,  1301  K 
Street,  NW..  Suite  900.  East  Tower, 
Washington.  DC  20005  (Counsel  to 
petitioner). 

FOR  FURTHER  INFORMATION  CONTACT: 
Leslie  K.  Shapiro.  Mass  Media  Bureau, 
(202) 634-6530. 

SUPPLEMENTARY  INFORMATION:  This  iS  8 
synopsis  of  the  Commission's  Notice  of 
Proposed  Rule  Making,  MM  Docket  No. 
93-237,  adopted  August  9.  1993,  and 
released  August  26.  1993.  The  full  text 
of  this  Commission  decision  is  available 
for  inspection  and  copying  during 
normal  business  hours  in  the  FCC 
Reference  Center  (room  239),  1919  M 
Street.  NW..  Washington,  DC.  The 
complete  text  of  this  decision  may  also 
be  purchased  from  the  Commission's 
copy  contractor.  International 
Transcription  Services,  Inc.,  (202)  857- 


3800,  2100  M  Street.  NW..  Suite  140. 
Washington.  DC  20037. 

Provisions  of  the  Regulatory 
Flexibility  Act  of  1980  do  not  apply  to 
this  proceeding. 

Members  of  the  public  should  note 
that  from  the  time  a  Notice  of  Proposed 
Rule  Making  is  issued  until  the  matter 
is  no  longer  subject  to  Commission 
consideration  or  court  review,  all  ex 
parte  contacts  are  prohibited  in 
Commission  proceedings,  such  as  this 
one.  which  involve  channel  allotments. 
See  47  CFR  1.1204(b)  for  rules 
governing  permissible  ex  parte  contacts. 

For  information  regarding  proper 
filing  procedures  for  comments,  see  47 
CFR  1.415  and  1.420. 

List  of  Subjects  in  47  CFR  Part  73 

Radio  broadcasting. 
Federal  Communications  Commission. 
Michael  C.  Ruger. 

Chief,  Allocations  Branch,  Policy  and  Pules 
Division,  Mass  Media  Bureau. 
jFR  Doc.  93-21163  Filed  8-31-93;  8:45  am) 
BiLUNG  cooe  ni-oi-M 


47  CFR  Part  73 

[MM  Docket  No.  93-236,  RM-8306] 

Radio  Broadcasting  Services; 
Tulelake,  CA 

AGENCY:  Federal  Communications 
Commission. 

ACTION:  Proposed  rule. 

SUMMARY:  This  document  requests 
comments  on  a  petition  for  rule  making 
filed  by  Wynne  Broadcasting  Company. 
Inc..  permittee  of  Station  KFLS-FM. 
Channel  243C2,  Tulelake.  California, 
seeking  the  substitution  of  Channel 
243C  for  Channel  243C2  and 
modification  of  its  permit  accordingly  to 
specify  operation  on  the  higher  powered 
channel.  Coordinates  for  this  proposal 
are  42-05-50  and  121-37-59. 

Petitioner's  modification  proposal 
complies  with  the  provisions  of 
§  1.420(g)  of  the  Commi.ssion's  Rules. 
Therefore,  we  will  not  accept  competing 
expressions  of  interest  in  the  use  of 
Channel  243C  at  Tulelake,  or  require  the 
petitioner  to  demonstrate  the 
availability  of  an  additional  equivalent 
class  channel. 

DATES:  Comments  must  be  filed  on  or 
before  October  18,  1993,  and  reply 
comments  on  or  before  November  17. 
1993. 

ADDRESSES:  Secretary,  Federal 
Communications  Commission, 
Washington,  DC  20554.  In  addition  to 
filing  comments  with  the  FCC. 
interested  parties  should  serve  the 


petitioner,  as  follows:  Wynne 
Broadcasting  Company.  Inc.,  Attn: 
Robert  Wynne,  President.  1338  Oregon 
Ave..  P.O.  Box  1450.  Klamath  Falls.  OR 
97601. 

FOR  FURTHER  INFORMATION  CONTACT: 
Nancy  Joyner,  Mass  Media  Bureau.  (202) 
634-6530. 

SUPPLEMENTARY  INFORMATION:  This  is  a 
synopsis  of  the  Commission's  Notice  of 
Proposed  Rule  Making,  MM  Docket  No. 
93-236,  adopted  August  9, 1993,  and 
released  August  26, 1993.  The  full  text 
of  this  Commission  decision  is  available 
for  inspection  and  copying  during 
normal  business  hours  in  the  FCC's 
Reference  Center  (room  239),  1919  M 
Street,  NW.,  Washington.  DC.  The 
complete  text  of  this  decision  may  also 
be  purchased  from  the  Commission's 
copy  contractors.  International 
Transcription  Service,  Inc.,  (202)  857- 
3800,  2100  M  Street.  NW.,  Suite  140. 
Washington.  DC  20037. 

Provisions  of  the  Regulatory 
Flexibility  Act  of  1980  do  not  apply  to 
this  proceeding. 

Members  of  the  public  should  note 
that  from  the  time  a  Notice  of  Proposed 
Rule  Making  is  issued  until  the  matter 
is  no  longer  subject  to  Commission 
consideration  or  court  review,  all  ex 
parte  contacts  are  prohibited  in 
Commission  proceedings,  such  as  this 
one,  which  involve  channel  allotments. 
See  47  CFR  1.1204(b)  for  rules 
governing  permissible  ex  parte  contacts. 

For  information  regarding  proper 
filing  procedures  for  comments.  See  47 
CFR  1.415  and  1.420. 

List  of  Subjects  in  47  CFR  Part  73 

Radio  broadcasting. 
Federal  Communications  Commission. 
Michael  C.  Ruger, 

Chief,  Allocations  Branch.  Policy  and  Rules 
Division,  Mass  Media  Bureau. 
(FR  Doc.  93-21164  Filed  8-31-93;  8:45  am) 
BILUNG  COOE  (713-01-M 


47  CFR  Part  73 

[MM  Docket  No.  93-234,  RM-6289] 

Television  Broadcasting  Services; 
Boca  Raton  and  Lake  Worth,  Rorida 

AGENCY:  Federal  Communications 

Commission. 

ACTION:  Proposed  rule. 

SUMMARY:  The  Commission  requests 
comments  on  a  petition  filed  jointly  by 
Palmetto  Broadcasters  Associated  for 
Communities,  Inc..  permittee  of 
noncommercial  television  Station 
WPPB-TV,  Channel  •63.  Boca  Raton. 
Florida.  Fouce  Amusement  Enterprises, 


Federal  Register  /  Vol.  58,  No.  168  /  Wednesday.  September  1.  1993  /  Proposed  Rules        46153 


Inc.,  and  Hispanic  Broadcasting,  Inc., 
permittee  of  unbuilt  television^tation 
WHBI-TV,  Channel  67,  Uke  vfJ^rth, 
Florida.  The  petition  requests  the 
exchange  of  their  channels  of  operation, 
pursuant  to  §  1.420(h)  of  the 
Commission's  Rules,  and  an  exchange  of 
their  communities  of  license,  pursuant 
to  §  1.420(i)  of  the  Commission's  Rules. 
If  granted,  this  proposal  would  result  in 
the  operation  of  Station  WPPB-TV  on 
Channel  '67  at  Lake  Worth  and  Station 
WHBI-TV  on  Channel  63  at  Boca  Raton. 
See  Supplemental  Information,  infra. 
DATES:  Comments  must  be  filed  on  or 
before  October  18, 1993,  and  reply 
comments  on  or  before  November  17, 
1993. 

ADDRESSES:  Federal  Communications 
Commission,  Washington,  DC  20554.  In 
addition  to  filing  comments  with  the 
FCC,  interested  parties  should  serve  the 
petitioners,  or  their  counsels,  as  follows: 
Kevin  C.  Boyle  and  Elizabeth  C.  Brown, 
Latham  and  Watkins,  1001 
'  Pennsylvania  Avenue,  NW.,  Suite  1300, 
Washington,  DC,  20004  (counsel  for 
Palmetto  Broadcasters  Associated  for 
Communities,  Inc.);  N.  Frank  Wiggins, 
Venable  Baetjer  Howard  and  Civiletti, 
1201  New  York  Avenue.  NW.,  Suite 
1000,  Washington,  DC,  20005  (counsel 
for  Fouce  Amusement  Enterprises,  Inc.); 
and  Hispanic  Broadcasting,  Inc.,  2203 
NE.  203rd  Terrace,  North  Miami  Beach, 
Florida.  33180  (permittee  of  Station 
WHBI-TV,  Channel  67.  Lake  Worth. 
Florida). 

FOR  FURTHER  INFORMATION  CONTACT: 
Nancy  J.  Walls,  Mass  Media  Bureau, 
(202)  634-6530. 

SUPPLEMENTARY  INFORMATION:  This  rs  a 
synopsis  of  the  Commission's  Notice  of 
Proposed  Rule  Making,  MM  Docket  No. 
93-234,  adopted  August  6,  1993,  and 
released  August  26, 1993.  The  full  text 
of  this  Commission  decision  is  available 
for  inspection  and  copying  during 
normal  business  hours  in  the  FCC 
Reference  Center  (room  239),  1919  M 
Street,  NW..  Washington.  DC.  The 
complete  text  of  this  decision  may  also 
be  purchased  from  the  Commission's 
copy  contractor,  International 
Transcription  Services,  Inc.,  (202)  857- 
3800.  2100  M  Street.  NW.,  Suite  140, 
Washington,  DC  20037. 

Channel  '67  can  be  allotted  to  Lake 
Worth  at  coordinates  26-22-14  and  80- 
10-21,  with  a  site  restriction  of  29.5 
kilometers  (18.3  miles)  south.  Channel 
63  can  be  allotted  to  Boca  Raton  at 
coordinates  25-58-15  and  80-12-32, 
with  a  site  restriction  of  43.7  kilometers 
(27.1  miles)  south.  In  accordance  with 
§§  1.420(h)  and  1.420(i)  of  the 
Commission's  Rules,  we  will  not  accept 
competing  expressions  of  interest  in  the 


use  of  Channel  '67  at  Lake  Worth  or 
Channel  63  at  Boca  Raton  or  require  the 
petitioners  to  demonstrate  the 
availability  of  additional  equivalent 
class  channels  for  use  by  such  parties. 

Provisions  of  the  Regulatory 
Flexibility  Act  of  1980  do  not  apply  to 
this  proceeding. 

Members  of  the  public  should  note 
that  from  the  time  a  Notice  of  Proposed 
Rule  Making  is  issued  until  the  matter 
is  no  longer  subject  to  Commission 
consideration  or  court  review,  all  ex 
parte  contacts  are  prohibited  in 
Commission  proceedings,  such  as  this 
one,  which  involve  channel  allotments. 
See  47  CFR  1.1204(b)  for  rules 
governing  permissible  ex  part.e  contacts. 

For  information  regarding  proper 
filing  procedures  for  comments,  see  47 
CFR  1.415  and  1.420. 

List  of  Subjects  in  47  CFR  Part  73 

Television  broadcasting. 
Federal  Communications  Commission. 
Michael  C.  Ruger, '  ji 

Chief,  Allocations  Branch,  Policy  and  Rules 
Division,  Mass  Media  Bureau. 
|FR  Doc.  93-21166  Filed  8-31-93;  8;45  ami 
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DEPARTMENT  OF  COMMERCE 

National  Oceanic  and  Atmospheric 
Administration 

50  CFR  Parts  285,  630,  and  678 
[I.D.  082793A]  II 

Atlantic  Shark,  Tuna  and  Swordfish 
Fisheries 

AGENCY:  National  Marine  Fisheries 
Service  (NMFS),  National  Oceanic  and 
Atmospheric  Administration  (NOAA). 
Commerce. 

ACTION:  Notice  of  public  scoping 
meetings  on  Atlantic  shark,  bluefin  tuna 
and  swordfish  issues;  request  for 
comments. 

SUMMARY:  NMFS  will  hold  thirteen 
public  scoping  meetings  to  receive 
comments  from  fishery  perticipants  and 
other  members  of  the  public  regarding: 
Measures  to  limit  derby-S'iyle  fishing 
and  other  issues  in  the  Atlantic  Shark 
fishery;  revision  of  measures  to  limit 
Atlantic  bluefin  tuna  bycafch  in  the  area 
south  of  36''00'  N.  latitude,  in  an  effort 
to  increase  fishing  efficiency,  and  other 
issues;  and.  the  need  and  ahematives 
for  effort  limitation  in  the  Atlantic 
swordfish  fishery,  and  other  issues.  To 
accommodate  people  unable  to  attend  a 
scoping  meeting  or  wishing  to  provide 
additional  comments.  NMFS  is  also 
soliciting  written  comments  on  these 


and  other  issues  of  concern  in  these 
fisheries.  In  addition.  N'MFS  requests 
input,  by  mail  or  by  fax,  to  develop  an 
issues/options  statement  before  the 
scoping  meetings. 

DATES:  See  supplementary  INF0RM)kTiOI4 
for  dates,  times,  and  locations  of  the     .; 
scoping  meetings.  Written  comments  ori 
the  issues  above  must  be  received  on  or 
before  November  1, 1993. 
ADDRESSES:  See  SUPPLEMENTARY 
INFORMATION  for  the  addresses  of  th-j 
scoping  meeting  locations.  Written 
comments  should  be  sent  to  Richard  H. 
Schaefer.  Director,  Office  of  Fi.sheries 
Conservation  and  Management  (F/CK4), 
National  Marine  Fisheries  Service,  1335 
East-West  Highway,  Silver  Spring,  MD 
20910.  Clearly  mark  the  outside  of  the 
envelope  "Atlantic  Shark  Comments," 
"Atlantic  Bluefin  Tuna  Comments,"  or 
"Atlantic  Swordfish  Comments."  Please 
do  not  combine  comments  on  these 
three  topics  in  the  same  letter.  Input  for 
the  issues/opfions  statement  may  also 
be  provided  to  the  same  address,  or  by 
sending  a  fax  to  Richard  B.  Stone  at 
301-588-4967. 

FOR  FURTHER  INFORMATION  CONTACT:  (1) 
Rod  Dalton  at  813-893-3161  for 
swordfish;  (2)  Michael  Justen  at  813- 
893-3161  for  sharks;  and  (3)  Richard  B 
Stone,  telephone  301-713-2347,  fax 
301-588-4967,  for  Atlantic  bluefin  tuna 
or  general  information. 
SUPPLEMENTARY  INFORMATION:" The 
Atlantic,  Caribbean  and  Gulf  of  Mexico 
shark  fisheries  are  managed  under 
autliority  of  the  Magnuson  Fishery 
Conservation  and  Management  Act 
(Magnuson  Act)  (16  U.S.C.  1801  et  seq.]. 
Fishing  by  U.S.  vessels  is  governed  by 
regulations  implementing  the  fishery 
management  plan  (FMP)  at  50  CFR  part 
678.  Regulations  promulgated  under  the 
authority  of  the  Atlantic  Tunas 
Convention  Act  (ATCA)  (16  U.S.C.  971 
et  seq.)  regulating  the  harvest  of  Atlantic 
bluefin  tuna  by  persons  and  vessels 
subject  to  U.S.  jurisdiction  are  found  at 
50  CFR  part  285.  The  Atlantic  swordfish 
fishery  is  managed  under  the  authority 
of  the  Magnuson  Act  (16  U.S.C.  1801  et 
seq.)  and  the  ATCA  (16  U.S.C.  971  et 
seq.),  with  regulations  found  at  50  CFR 
part  630. 

Atlantic  Sharks 

Final  regulations  implemented  the 
FMP  for  Sharks  of  the  Atlantic  Ocean 
and  became  effective  on  April  26. 1993 
The  FMP  divided  the  39  shark  species 
in  the  management  unit  into  three 
groups  for  management  and  resource 
assessment  purposes.  The  FMP 
concluded  that  the  large  coastal  species 
group  is  overfished  while  the  pelagic 
and  small  coastal  species  groups  are 
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fully  exploited.  In  order  to  reduce 
Tishing  mortality,  and  as  part  of  the 
rebuilding  program,  the  FMP  provided 
quotas  for  the  commercial  fishery  for  the 
large  coastal  and  pelagic  species  groups. 

NMFS  wishes  to  obtain  public 
comment  on  short-term  as  well  as  long- 
term  measures  to  deal  with  the 
problems  associated  with  open  access  of 
the  shark  Fishery  (see  discussion  below). 
Short-term  measures  are  those  that 
r^MFS  could  implement  for  the  shark 
fishery  by  the  start  of  the  new  fishing 
year,  such  as  trip  limits,  seasonal 
closures,  and  combinations  of  the  two. 
Longer-term  measures,  which  NMFS 
could  implement  within  two-to-four 
years,  include  a  moratorium  on  the 
issuance  of  vessel  permits  and  changes 
in  the  types  of  permits,  license 
limitations,  and  individual  quotas. 
Other  issues  may  also  be  addressed  at 
the  scoping  meetings. 

The  number  of  permitted  vessels  in 
the  shark  fishery  has  substantially 
exceeded  the  number  of  vessels  that 
have  actually  participated  in  the  fishery, 
and  exceeded  1.400  in  1993.  Only  about 
40  vessels  could  catch  the  entire  quota 
of  2,436  metric  tons  dressed  weight  (mt 
dw).  Although  many  permitted  vessels 
are  not  actively  fishing,  they  represent 
substantial  potential  for  further 
overcapitalization  of  the  fishery  and 
realization  of  the  problems  associated 
with  open  access. 

Swordfish 

Since  July  1991,  the  Atlantic 
swordfish  fishery  has  been  subject  to 
quotas  limiting  the  total  allowable  catch 
(TAG).  This  TAG  is  divided  into  several 
portions,  including  directed  longline 
and  drift  gillnet  fisheries  and  bycatch 
quotas.  The  fishery  currently  operates 
under  open  access  conditions. 

In  recent  years,  the  number  of 
permitted  vessels  has  substantially 
exceeded  the  number  of  vessels  that 
have  actually  participated  in  the  fishery, 
and  has  increased  dramatically  in  1993. 
A  control  date  was  published  in  the 
Federal  Register  on  August  30. 1991  (56 
FR  42982).  Although  many  of  these 
permitted  vessels  are  not  actively 
fishing,  they  represent  substantial 
potential  for  further  overcapitalization 
of  the  fishery  and  realization  of  the 
problems  associated  with  open  access. 
Recent  developments  in  other  fisheries 
have  raised  concern  that  participation  in 
the  swordfish  fishery  may  increaise. 
Other  issues  of  concern  in  the  swordfish 
fishery  may  also  be  addressed  at  these 
scoping  meetings. 


Open  Access  and  EfTort  Limitation  in 
the  Atlantic  Shark  and  Swordfish 
Fisheries 

Since  the  Atlantic  swordfish  and 
shark  fisheries  currently  operate  under 
open  access,  any  vessel  owner  may 
obtain  a  permit  and  enter  the  fishery. 
Open  access  often  cont^jjjutes  to  such 
problems  as:  Intpnse^ompetition  for 
limited  giobaTquotas;  shorter  fishing 
seasons;  regional  allocation  and  gear 
conflicts;  displacement  from  fishing 
grounds  due  to  crowding;  highgrading; 
increased  bycatch  and  discarding; 
market  gluts,  lower  quality,  and  lower 
prices;  inability  to  plan  for  and/or  fill 
long-term  orde'"s;  and  general  economic 
inefficiency  due  to  overcapitalization  in 
the  harvesting  and  processing  sectors. 

There  is  support  within  NMFS  and 
the  Atlarttic  shark  and  swordfish 
industries  for  consideration  and 
evaluation  of  alternatives  to  the  current 
open  access  system.  Many  participants 
in  these  industries  support  and  have 
recommended  some  form  of  restriction 
on  issuance  of  permits  to  new 
participants  in  the  fishery,  e.g.,  a 
moratorium  on  new  entrys.  NMFS, 
through  its  strategic  plan  goals  and 
objectives,  has  expressed  support  for 
converting  appropriate  fisheries  from 
open  access  to  some  form  of  controlled 
access.  The  scoping  meetings  are  an 
initial  step  in  evaluating  alternatives  to 
the  current  open  access  system.  At  this 
time,  there  is  no  commitment  to  take 
any  action  beyond  consideration  and 
evaluation  of  options. 

There  are  many  issues  involved  in- 
moving  toward  any  form  of  controlled 
access  to  a  fishery.  Through  the  scoping 
meetings  and  submission  of  written 
comments,  NMFS  is  seeking  the  views 
of  industry  participants  and  the  public 
regarding  such  issues  as:  The  need  for 
some  form  of  effort  limitation  or 
controlled  access;  possible  alternative 
approaches  for  achieving  effort 
limitation  or  controlled  access;  and,  the 
range  of  potential  economic,  social, 
biological,  and  environmental  effects 
that  might  result  from  alternative 
approaches,  including  the  no  action 
alternative.  Other  more  specific  issues 
include,  but  are  not  limited  to: 
Eligibility  criteria;  duration  of  any 
limitation;  transferability  of  permits; 
limits  on  vessel  upgrading  (i.e., 
increasing  effective  fisning  power); 
ownership  limits;  and  establishment  of 
appeal  mechanisms. 

Atlantic  Bluefin  Tuna 

The  incidental  Atlantic  bluefin  tuna 
fishery  in  the  area  south  of  36°0G'  N. 
latitude  is  restricted  to  a  bycatch 
fishery,  as  stated  in  §  285.31(a)(30). 


Bycatch  limits  in  this  area  are  limited  to 
one  Atlantic  bluefin  tuna  per  vessel  per 
fishing  trip,  provided  that  at  least  2, '=10 
pounds  (1,134  kg)  of  species  other  than 
Atlantic  bluefin  tuna  are  caught  and     * 
offloaded  from  the  same  trip  and  are 
recorded  on  the  dealer  weighout  form  as 
sold. 

In  recommending  that  no  directed 
bluefin  tuna  fishery  be  allowed  in  the 
Gulf  of  Mexico,  the  International 
Gommission  for  the  Gonservation  of 
Atlantic  Tunas  (ICCAT)  has  expressed 
its  highest  concern  for  the  protection  of 
spawning  aggregations.  NMFS  believes 
that  several  of  the  measures  that  have 
been  suggested  to  reduce  fishing 
mortality  in  the  area  south  of  SS'OO'  N. 
latitude  merit  consideration  (e.g., 
seasonal/area  closures,  breakaway  gear, 
leader  strength,  use  of  circle  hooks). 
However,  before  implementation,  NMFS 
would  like  more  definitive  data  on  these 
potential  measures  to  reduce  incidental 
mortality  on  the  spawning  stock. 

In  the  interim.  NMFS  is  pursuing  the 
possibility  of  proposing,  for 
implementation  in  January  1994,, 
modification  of  the  bycatch  limitations 
based  on  data  ft-om  recent  years,  and 
possibly  a  requirement  for  a  minimum 
number  of  days  between  a  vessel's 
landings  of  an  Atlantic  bluefin  tuna,  for 
the  area  south  of  36°00'  N.  latitude. 
Public  comment  received  by  NMFS 
indicates  that  this  form  of  bycatch 
restrictions  will  allow  the  fleet  in  this 
area  to  operate  in  the  directed  fisheries 
in  a  more  efficient  manner,  without 
increasing  total  incidental  catch  of 
bluefin  tuna.  Among  other  sources  of 
data  and/or  information  on  the  bycatch 
issue.  NMFS  would  consider  logbook 
data  in  terms  of  defining  the  minimum 
number  of  days  between  landings.  Other 
issues  of  concern  in  the  Atlantic  bluefin 
tuna  fishery  may  also  be  addressed  at 
the  scoping  meetings. 

Scoping  Meetings 

Each  of  the  scoping  meetings  (unless 
otherwise  noted)  will  include  a  shark 
component  from  3  to  5  p.m..  a  bluefin 
tuna  component  from  6  to  7  p.m.,  and 
a  swordfish  component  from  7  to  10 
p.m.  These  scheduled  times  may  be 
adjusted  among  the  three  fishery  topics 
depending  upon  expressed  interests  of 
the  audience.  Such  adjustments  are  at 
the  discretion  of  the  Meeting  Officer. 
Note  that  the  meetings  in  Madeira    < 
Beach,  FL  will  be  held  over  a  two-day 
period  at  the  specified  times,  and  that 
the  meetings  in  Manteo,  NG,  have  a 
different  schedule.  The  meeting 
schedule  is  as  follows: 


September  13. 1993.  Portland.  ME 

State  of  Maine  Room,  City  Hall,  389  Congress 
St.,  Portland,  ME  04101. 

September  13,  1993.  Galveston.  TX 

San  Luis  Hotel  and  Conference  Center,  5222 
Seawall  Blvd..  Galveston,  TX  77551. 

September  13. 1993,  Daytona  Beach.  FL 

Daytona  Beach  Community  College,  Theater 
Center,  1200  International  Speedway 
Blvd.  (US  92),  Daytona  Beach,  FL  32114. 

September  14. 1993.  New  Bedford.  MA 

Seaport  Inn,  110  Middle  St.,  Fairhaven,  MA 
02719. 

September  14.  1993,  New  Orleans.  LA 

World  Trade  Center  Bldg.,  suite  1830, 

Crescent  City  Room,  #2  Canal  St.,  New 
Orleans,  LA  70130. 

September  14,  1993,  Lakeworth.  FL 

Allied  Health  Lecture  Hall,  room  101,  Palm 
Beach  Community  College,  4200 
Congress  Ave.,  Lake  Worth,  FL  33461- 
4796. 


September  tS.  1993,  Montauk.  NY 

Montauk  Fire  House,  12  Flamingo  Ave., 
Montauk,  NY  11954. 

t 

September  15.  1993.  Panama  City,  FL 

NMFS  Panama  City  Lab,  3500  Delwood 
Beach  Rd.,  Panama  City,  FL  32407. 

September  15. 1993,  Charleston.  SC 

SC  Wildlife  and  Marine  Resources  Dept 
(MRRI),  217  Fort  Johnson  Rd.. 
Charleston,  SC  29422. 

September  16.  1993,  Barnegpt  Li^t,  NJ 

Bamegat  Light  Fire  House,  10th  and 
Boulevard,  Bam  Light,  NJ  08006. 

September  16,  1993,  Madeira  Beach,  FL 
(Tuna  and  Swordfish  only) 

Madeira  Beach  City  Hall,  300  Municipal  Dr., 
Madeira  Beach.  FL  3:708. 
Tuna:  6:30  to  7:30  p.m. 
Swordfish:  7:30  to  10  p  m. 

September  16, 1993.  Man'eo,  NC 

NC  Aquarium.  Airport  Rd.,  Manteo.  NC 
27954. 


Swordfish:  3  to  5  p.m. 
Tuna:  6-7  p.m. 
Sharks:  7-10  p.m. 

September  17,  1993,  Madeira  Beach.  FL 
(Sharks  only) 

Madeira  Beach  City  Hall.  300  Municipal  Dr., 

Madeira  Beach.  FL  33708. 

Time;  6:30  to  10  p.m. 
Dated:  August  27. 1993. 
Richard  H.  Schaefer, 

Director  of  Office  of  Fisheries,  Consenation 
and  Management,  National  Marine  Fisheries 
Service. 

(FR  Doc.  93-21299  Filed  8-27-93;  319  pm) 
BILUNG  CODE  3S10-22-P 
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T>>i«  s«c«on  of  me  FEDERAL  REGISTER 
contains  documents  other  than  rules  or 
propoeed  rules  that  ve  apptcabie  to  the 
public.  Notices  o(  hearings  arxl  investigations, 
comnvttee  meetings,  agency  decisions  and 
rulings,  delegations  of  auttwrty,  filing  of 
petitKjns  arxj  appttcaOons  and  agency 
statements  of  organizatKin  and  functions  are 
examples  of  docurrwnts  appearir>g  in  this 
section 


DEPARTMENT  OF  AGRICULTURE 

Form*  Under  Review  by  Office  of 
Menegement  and  Budget 

August  27,  1993. 

The  Department  of  Agriculture  has 
submitted  to  0MB  for  review  the 
following  proposal  for  the  collection  of 
information  under  the  provisions  of  the 
Paperwork  Reduction  Act  (44  U.S.C. 
chapter  35]  since  the  last  list  was 
published.  This  list  is  grouped  into  new 
proposals,  revisions,  extension,  or 
reinstatements.  Each  entry  contains  the 
following  information: 

(1)  Agency  proposing  the  information 
collection; 

(2)  Title  of  the  information  collection; 

(3)  Form  number(s),  if  applicable;     . 

(4)  How  oflen  the  information  is 
reauested; 

(5)  Who  will  be  required  or  asked  to 
report; 

(6)  An  estimate  of  the  number  of 
responses; 

(7)  An  estimate  of  the  total  number  of 
hours  needed  to  provide  the 
information; 

(8)  Nanne  and  telephone  number  of 
the  agency  contact  person. 

Questions  about  the  items  in  the 
listing  should  be  directed  to  the  agency 
person  named  at  the  end  of  each  entry. 
Copies  of  the  proposed  forms  and 
supporting  documents  may  be  obtained 
from:  Department  Clearance  Officer. 
USDA.  OIRM.  room  404-W  Admin. 
Bldg.,  Washington.  DC  20250,  (202) 
690-2118. 

Revision  I 

•  Packers  and  Stockyard 
Administration 

Economic  Research  and  Analysis  of 
Concentration  in  the  Red  Meat 
Packing  Industry. 

On  occasion. 

Businesses  or  other  for-profit;  458 
responses;  10.344  hours. 

Warren  P.  Preston  (202)  720-7455. 

•  National  Agricultural  Statistics 
Service 
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Pesticide  DataAVater  Quality  Program. 

On  occasion. 

Farms;  Businesses  or  other  for-profit; 

18,690  responses;  11,361  hours. 
Larry  Gambrell  (202)  720-5778. 

•  Food  and  Nutrition  Sendee 
Report  of  School  Program  Operations. 
FNS-10 

Monthly;  Annually. 

State  or  local  governments;  2,976 

responses;  110,112  hours. 
Alan  Rich  (703)  305-2113. 

New  Collection 

•  Forest  Service 

Southland  Urban  Proximate  Wilderness 

Use  Study. 
One  time  survey. 
Individuals  or  households;  3000 

responses;  692  hours. 
Patricia  L.  Winter  (909)  276-6877. 
Lairy  K.  Roberson, 
Deputy  Department  Clearance  Officer. 
(PR  Doc.  93-21276  Filed  8-31-93;  8:45  am] 

BIUINC  COOE  Mie-01-M 


Federal  Grain  Inapection  Service 

Requeat  for  Applicatlcna  From 
Peraona  Intereatad  In  Deaignatlon  to 
Provide  Official  Servicea  In  the 
Geographic  Aree  Preaently  Aaaigned 
to  the  State  of  Alabama  (AL) 

AGENCY:  Federal  Grain  Inspection 
Service  (FGIS),  USDA. 
action:  Notice. 

SUMMARY:  The  United  States  Grain 
Standards  Act,  as  amended  (Act), 
provides  that  official  agency 
designations  shall  end  not  later  than 
triennially  and  may  be  renewed.  The 
designation  of  the  Alabama  Department 
of  Agriculture  and  Industries  (Alabama) 
will  end  February  28. 1994.  according  to 
the  Act.  and  FGIS  is  asking  persons 
interested  in  providing  ofRcial  services 
in  the  specified  geographic  area  to 
submit  an  application  for  designation. 
DATES:  Applications  must  be 
postmarked  or  sent  by  telecopier  (FAX) 
on  or  before  October  1, 1993. 
ADDRESSES:  Applications  must  be 
submitted  to  Homer  E.  Dunn,  Chief, 
Review  Branch,  Compliance  Division, 
FGIS.  USDA.  room  1647  South 
Building.  P.O.  Box  96454,  Washington. 
DC  20090-6454.  Telecopier  (FAX)  users 
may  send  applications  to  t}\e  automatic 
telecopier  machine  at  202-720-1015. 
attention:  Homer  E.  Dunn.  If  an  • 


application  is  submitted  by  telecopier. 
FGIS  reserves  the  right  to  request  an 
original  application.  All  applications 
will  be  made  available  for  public 
inspection  at  this  addreM  located  at 
1400  Independence  Avenue.  SW., 
during  regular  business  hours. 
FOR  FURTHER  MFORMATKM  CONTACT: 
Homer  E.  Dunn,  telephone  202-720- 
8525. 

SUPf>I.EMENTARY  INFORMATION:  This  action 
has  been  reviewed  and  determined  not 
to  be  a  rule  or  regulation  as  defined  in 
Executive  Order  12291  and. 
Departmental  Regulation  1512-1; 
therefore,  the  Executive  Order  and 
Departmental  Regulation  do  not  apply 
to  this  action. 

Section  7(f)(1)  of  the  Act  authorizes 
FGIS'  Administrator  to  designate  a 
qualified  applicant  to  provide  official 
services  in  a  specified  area  after 
determining  that  the  applicant  is  better 
able  than  any  other  applicant  to  provide 
such  official  services. 

FGIS  designated  Alabama,  main  office 
located  in  Montgomery,  Alabama,  to 
provide  official  grain  inspection 
services  under  the  Act  on  March  1, 
1991. 

Section  7(g)(1)  of  the  Act  provides 
that  designations  of  official  agencies  . 
shall  end  not  later  than  triennially  and 
may  be  renewed  according  to  the  , 
criteria  and  proceduresprescribed  in 
section  7(f)  of  the  Act.  llie  designation 
of  Alabama  ends  on  February  28. 1994. 

The  geographic  area  presently 
assigned  to  Alabama,  pursuant  to 
section  7(f)(2)  of  the  Act.  which  will  be 
assigned  to  the  applicant  selected  for 
designation,  is  the  entire  State  of 
Alabama,  except  those  export  port 
locations  within  the  State. 

Interested  persons,  including 
Alabama,  are  hereby  given  the 
opportunity  to  apply  for  designation  to 
provide  official  inspection  and  Class  X 
or  Class  Y  weighing  services  in  the 
geographic  area  specified  above  under 
the  provisions  of  section  7(f)  of  the  Act 
and  §  800.196(d)  of  the  regulations 
issued  thereunder.  Designation  in  the 
spiecified  geographic  area  is  for  the 
period  beginning  March  1, 1994,  and 
ending  February  28, 1997.  Persons 
wishing  to  apply  for  designation  should 
contact  the  Compliance  Division  at  the 
address  listed  above  for  forms  and 
information. 

Applications  and  other  available 
information  will  be  considered  in 


/- 
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determining  which  applicant  will  be 
designated. 

Aalhwily:  Pub.  L  94-582, 90  SUt  2867, 
M  amnidad  (7  U.S.C  71  et  Mq.). 

Dtted:  August  26, 1993. 
rMlE.P«tar, 

Dinctor.  Compliance  Division. 
(FR  Doc  93-21206  Piled  8-31-93, 8:4S  un) 
■UaM  COM  MIO-tN-P 


naquaat  for  Commanta  on  tha 
AppNcanta  for  Daalgnatlon  In  ttta 
Qaographic  Aroaa  Currantty  Aaaiflnad 
to  tha  Dacatur  (IL)  and  McCraa  (lA) 
Agandaa,  and  tha  Stala  of  South 
CaroUna(8C) 

AOOICY:  Federal  Grain  Inspection 

Service  (FGIS). 

action;  Notice. 

SUMMARY:  FGIS  requests  interested 
persons  to  submit  comments  on  the 
applicants  for  designation  to  provide 
official  services  in  the  geographic  areas 
currently  assigned  to  Decatur  Grain 
Inspection,  Inc.  (Decatiir),  John  R. 
McCrea  Agency.  Inc.  (McCrea),  and  the 
South  Carolina  Department  of 
Agriculture  (South  Carolina). 
OATK:  Comments  must  be  postmarked, 
or  sent  by  telecopier  (FAX)  or  electronic 
mail  by  October  1, 1993. 
A00RC88ES:  Comments  must  be 
submitted  in  writing  to  Homer  E.  Dunn, 
Chief,  Review  Brandi,  Compliance 
Division,  FGIS.  USDA,  room  1647  South 
Building.  P.O.  Box  96454,  Washington, 
DC  20090-6454.  SprintMail  users  may 
respond  to     , 

(A:ATTMAIL,0;USDA.ID:A36HDUNNJ. 
ATTMAIL  and  FTS2000MAIL  users 
may  respond  to  IA36HDUNN. 
Telecopier  (FAX)  users  may  send 
comments  to  the  automatic  telecopier 
machine  at  202-720-1015,  attention: 
Homer  E.  Dunn.  All  comments  received 
will  be  made  available  for  public 
inspection  at  the  above  address  located 
at  1400  Independence  Avenue,  SW,. 
during  regular  business  hours. 

FOR  FURTHER  MFORMATKM  CONTACT: 
Homer  E.  Dunn,  telephone  202-720- 
8525. 

SUPPI^iKNTARY  MFORMAT10N:  This  action 
has  been  reviewed  and  determined  not 
to  be  a  rule  or  regulation  as  defined  in 
Executive  Order  12291  and 
Departmental  Regulation  1512-1; 
therefore,  the  Executive  Order  and 
Departmental  Regulation  do  not  apply 
to  this  action. 

In  the  June  30, 1993,  Federal  Register 
(58  FR  34983).  FGIS  asked  persons 
interested  in  providing  official  services 
in  the  geographic  areas  assigned  to 
Decattir.  McCrea,  and  South  Carolina  to 


submit  an  appUcation  fbrdesignation. 
Applications  were  due  by  July  30. 1993. 
Decatur.  McCree.  and  SouUi  Carolina, 
the  only  applicants,  ea  ±  applied  for  the 
areas  currently  assigned  to  them.  FGIS 
is  publishing  this  notice  to  provide 
interested  persons  the  opportunity  to 
present  comments  con  :»ming  the 
applicants.  Commente  -s  are  encouraged 
to  submit  reasons  and  pertinent  data  for 
support  or  objection  tc  the  designation 
of  these  applicants.  All  comments  must 
be  submitted  to  the  Compliance 
Division  at  the  above  (ddress. 

Comments  and  othe:'  available 
information  will  be  coasidered  in 
making  a  final  dedsioi.  FGIS  will 
publish  notice  of  the  f  Jial  decision  in 
the  Federal  Re^er,  (Jid  FGIS  will 
send  the  appli^ts  written  notification 
of  the  decision. 

Authority:  Pub.  L  94-382, 90  Stat.  2867. 
as  amended  (7  U.S.C  71  et  seq.]. 

Dated:  August  26, 1993. 
Neil  E.  Porter, 

Director,  Compliance  DiasioH. 
(FR  Doc.  93-21207  Pllec  8-31-93;  8:45  am] 
■UMQ  OOOC  M1«-Dt-F 


Daalgnatlon  of  tha  MM-lowa  (lA) 
Agancy  and  tha  Statn  of  Oragon 

AGENCY:  Federal  Grain  Inspection 

Service  (FGIS),  USDA. 

ACTION:  Notice. 

SUMMARY:  FGIS  announces  the 
designation  of  Mid-Iowa  Grain 
Inspection,  Inc.  (Mid-Iowa),  and  the 
Oregon  Department  of  Agriculture 
(Or^on). 

EFFECTIVE  DATE:  October  1, 1993. 
ADDRESSES:  Homer  E.  Dunn,  Chief, 
Review  Branch,  Conrpliance  Division, 
FGIS.  USDA,  room  1647  South 
Building.  P.O.  Box  95454.  Washington, 
DC  20090-6454. 

FOR  FURTHER  INFORMATION  CONTACT: 
Homer  E.  Dunn,  telephone  202-720- 
8525. 

SUPPt.EMENTARY  INFORMATION:  This  action 
has  been  reviewed  and  determined  not 
to  be  a  rule  or  reguhtion  as  defined  in 
Executive  Order  12291  and 
Departmental  Regulation  1512-1; 
therefore,  the  Executive  Order  and 
Departmental  Regulation  do  not  apply 
to  this  action. 

In  the  March  31, 1993.  Federal 
Register  (58  FR  16810),  FGIS  announced 
that  the  designations  of  Mid-Iowa  and 
Oregon  end  on  September  30, 1993,  and 
asked  persons  interested  in  providing 
official  services  within  the  specified 
geographic  areas  to  submit  an 
application  for  designation. 


Applications  were  due  by  April  30, 
1993. 

Mid-Iowa  and  Oregon,  the  only 
applicants,  each  applied  for  the  entire 
area  currently  assigned  to  them. 

FGIS  named  and  requested  comments 
on  the  applicants  for  aesignation  in  the 
June  3. 1993,  Federal  Re^er  (58  FR 
31491).  Comments  were  due  by  July  1, 
1993.  FGIS  received  one  comment  by 
the  deadliiM.  This  comment  was  from  a 
grain  firm  currently  served  by  Oregon, 
and  supported  their  redesignation. 

FGIa  evaluated  all  available 
information  regarding  the  designation 
criteria  in  Section  7(0(l)(A)  of  the  Act; 
and  according  to  section  7(f)(1)(B), 
determined  that:  Mid-Iowa  and  Oregon 
are  Hble  to  provide  official  services  in 
the  geographic  areas  for  which  they 
applied.  Effective  October  1. 1993,  and 
ending  September  30, 1996.  Mid-Iowa 
and  Ohregon  are  designated  to  provide 
official  inspection  services  under  the 
United  States  Grain  Standards  Act,  as 
amended  (Act)  in  the  geographic  areas 
specified  in  the  March  Federal  Register. 
Interested  persons  may  obtain  official 
services  by  contacting  Mid-Iowa  at  319- 
363-0239  and  Oregon  at  503-276-0939. 

Authority:  Pub.  L  94-582. 90  Stat.  2867, 
as  amended  (7  U.S.C.  71  et  seq). 

Dated:  August  26. 1993. 
Neil  E.  Porter. 

Director,  Compliance  Division. 
IFR  Doc  93-21205  Filed  8-31-93:  8:45  am) 

MLUNQ  owe  S410-EN-f 


Foraat  Sarvica 

Southam  Region;  Examptlon  From 
Appaal  of  tha  Dadalon  for 
Suppraaalon  of  Southam  Plna  Beetle 
Infaatatlon  on  tha  Glanwrood  Ranges- 
DIatrict  of  tha  Jefferson  National 
Foraat 

AGENCY:  Forest  Service,  USDA. 
ACTION:  Notice:  exemption  of  decision 
from  administrative  appeal. 

SUMMARY:  Pursuant  to  36  CFR 
217.4(a)(ll),  the  Regional  Forester  for 
the  Southern  Region  has  determined 
that  good  cause  exists  and  notice  is 
hereby  given  to  exempt  from 
administrative  appeal  the  decision  to 
suppress  infestations  of  the  southern 
pine  beetle  (SPB)  on  the  Glenwood 
Ranger  District  of  the  Jefferson  National 
Forest  by  the  cut  and  remove  method. 
The  SPB  populations  have  increased 
dramatically,  resulting  in  damage  to 
southern  yellow  and  white  pines  on 
approximately  60  acres  in  19  areas.  The 
primary  purpose  of  removing  trees  in 
these  areas  is  to  slow  the  spread  of  SPB. 
reduce  public  safety  risks,  and  rapidly 
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salt'dge  infested  merchantable  trees 
prior  to  excessive  loss  of  value  due  to 
sta  n  and  decay.  Approximately  500 
MBF  (thousand  board  feet)  would  result 
from  this  cut  and  remove  operation.  The 
treatment  would  involve  the  removal  of 
ail  infested  yellow  pines  and  white 
pines  [Pilous  sirobus)  in  the  stands.  The 
sper.ies  pf  yellow  pine  include  Virginia 
pine  [pjvirginiana],  shortleaf  pine  (P. 
echinatq).  and  pitch  pine  (P.  rigida). 
AdditioniBlly.  an  area  of  unattacked 
pines  (approximately  100  to  200  feet) 
around  the  infested  trees  %vill  be 
removed.  Removal  of  this  "buffer  strip" 
ensures  the  removal  of  freshly  attacked 
pines  that  were  overlooked  or  became 
infested  after  the  spot  was  marked.  The 
treatments  will  equate  to  group 
selections  or  small  patch  cuts  in  the 
areas  dominated  by  pine.  These  patch 
cut  areas  will  still  contain  a  hardwood 
species  component  and  are  not  expected 
to  be  totally  cleared.  Compartmenty 
stands  that  fall  into  this  category 
include:  3003/05.  3008/10&14.  3007/16. 
3013/16.  3013/19.  3018/3.  3018/4.  3018/ 
6. 3018/7.  3018/11.  3023/02.  3023/ 
4410412.  3025/29.  3021/17.  3027/1. 
3027/13414.  The  largest  patch  cut  area 
will  be  approximately  six  acres.  Some 
areas  contain  a  mix  of  hardwoods  and 
pines.  Treatments  in  these  areas  will 
resemble  partial  cuts.  Compartment/ 
stands  that  fall  into  this  category 
include:  3008/01.  3010/29.  3010/32- 
3007/10.  The  largest  partially  cut  area 
will  be  approximately  10  acres. 
EFFECTIVE  DATE:  September  1. 1993. 

FOR  FURTHER  INFORMATION  COHTACT: 
QuesJions  about  this  exemption  should 
be  directed  to  Jean  P.  Kruglewicz, 
Appeals  and  Litigation  Group  Leader, 
Southern  Region.  Forest  Service-USDA. 
1720  Peachtree  Road,  NW..  Atlanta.  GA 
30167.  (404)  347-4867. 
SUPPLEMENTARY  iNFORMATION:  The 
purpose  of  the  SPB  suppression 
treatments  is  threefold:  (1)  To  slow  the 
spread  of  this  insect  pest  in  the 
immediate  area  of  the  infestations;  (2) 
reduce  public  safety  risks  where 
infested  areas  are  adjacent  to  roads;  and 
(3)  to  capture  any  value  left  in  the  dead 
and  dying  trees.  Southern  yellow  pinos 
are  the  preferred  host  of  the  SPB.  but 
with  rapidly  building  populations  the 
SPB  moves  into  nearby  white  pines 
(Pinus  sttobus).  While  white  pines  are 
generally  less  susceptible  to  SPB 
attacks,  they  are  at  risk  when  mixed 
with,  or  in  close  proximity  to,  infested 
yellow  pines.  Yellow  pine  is  not  a  large 
species  component  on  the  Glenwood 
Ranger  District;  it  exists  most 
extensively  on  poor  dry  sites  on 
mountain  ridges  which  are  typically 
unsuitable  for  timber  production.  These 


yellow  pinu  stands,  however,  provide 
breeding  grounds  for  the  SPB,  whirii 
then  infest  white  pine  trees  in  the 
adjacent  valleys  that  are  suitable  for 
timber  production.  It  is  the  white  pine 
which  we  are  the  most  concerhed  about 
protecting. 

It  is  imperative  that  infested  trees  be 
removed  as  soon  as  possible  to  slow  the 
spread  of  SPB.  The  adult  beetles  emerge 
in  early  spring,  fly  to  new  trees,  bore 
into  the  new  host  trees  and  create 
galleries  in  the  trees  cambium,  which 
eventually  girdles  and  kills  the  tree. 
Blue  stain  fungi  are  also  introduced  by 
the  beetles  and  accelerate  tree  death  by 
blocking  the  vascular  system  of  the  tree. 
Beetle  broods  complete  their 
development  in  about  a  month  during 
the  summer  months  and  resulting  in  5 
to  7  generations  per  year.  The  warm 
summer  temperatures  also  promote  the 
rapid  loss  of  timber  value  due  to  stain 
and  decay. 

This  cut  and  remove  treatment  would 
involve  the  removal  of  all  yellow  pines 
and  infested  white  pines  in  the  stands. 
All  eighteen  (18)  areas  proposed  for 
treatment  are  located  on  lands  identified 
as  suitable  for  timber  production 
(Management  Area  7),  per  the  approved 
Jefferson  National  Forest  Land  and 
Resource  Management  Plan  (as 
amended). 

Two  areas  proposed  for  suppression 
are  located  within  or  contain  riparian 
areas.  The  purpose  for  suppression  in 
these  areas  would  be  strictly  limited  to 
protection  of  the  riparian  dependent 
resource  of  visual  quality  and  reduction 
of  public  safety  hazards.  Appropriate 
mitigations  as  outlined  in  the  Forest 
Land  and  Resource  Management  Plan 
(Forest  Plan)  regarding  riparian  areas 
will  be  followed.  This  proposal 
regarding  riparian  areas  is  consistent 
with  Forest  Plan  direction  found  on 
pages  IV-102-103.  IV-79.  Appendix  I. 
and  IV-96. 

Only  areas  with  easy  access  have  been 
proposed  for  treatment  which  should 
enable  these  areas  to  be  logged 
economically.  Rehabilitation  practices 
will  be  disclosed  in  tlie  environmental 
documents  and  may  include  practices 
such  as,  site  preparation,  slash  disposal, 
and  reforestation,  depending  on  stand 
conditions  and  resource  objectives.  The 
District  Ranger  is  the  responsible 
official.  The  environmental  analysis  is 
currently  being  done.  The  decision  will 
likely  be  documented  in  either  a 
Decision  Memo  (per  the  Forest  Service 
Environmental  Policy  and  Procedures 
Handbook.  Section  31.2)  or  Decision . 
Notice.  The  analysis  will  include 
methods  of  harvest,  mitigation 
measures,  and  any  post  salvage 
rehabilitation  practices. 


Time  is  of  the  essence  for  this  project. 
It  is  imperative  that  ail  identified  SPB 
infested  areas  be  treated  and  the  trees 
removed  as  soon  as  possible  to  slow  the 
spread  of  SPB  to  adjacent  pine  trees  and 
stands  of  pine  trees,  and  expedite  the 
salvage  of  merchantable  timber. 

Dated:  August  26. 1993. 
Ralph  F.  Mamine, 
Acting  Regional  Forester. 
|FR  Doc  93-21215  Filed  »-31-93:  8:45  ami 
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Exemption  From  Appeal;  Anderson 
Mill  Personal  Use  Charge  Firewood. 
Targhee  National  Forest,  Idaho 

AGENCY:  Forest  Service.  USDA. 

ACTION:  Notice  of  exemption  from 
appeal. 

SUMMARY:  This  is  notification  that  the 
Anderson  Mill  Personal  Use  Charge 
Firewood  Area.  Ashton  Ranger  District, 
Targhee  National  Forest,  is  exempt  from 
appeal  in  accordance  with  36  CFR 
217.4(a)(ll). 

DATES:  Effective  on  September  1,  1993. 

FOR  FURTHER  INFORMATION  CONTACT: 

Skip  Hurt.  2tone  FMO,  Ashton  Ranger 
District,  Targhee  National  Forest,  P.O. 
Box  858,  Ashton,  Idaho  83420. 
Telephone:  208-652-7442. 

SUPPt-EMENTARY  INFORMATIOH:  In 
compliance  with  the  Forest  LMP, 
personal  use  firewood  will  be  provided 
and  fuels  will  be  reduced  to  limit  the 
fire  hazard  and  spread  potential  of 
wildfire.  The  project  will  harvest  dead 
lodgepole  pine  and  a  limited  amount  of 
Douglas-fir  firewood  in  the  vicinity  of 
Anderson  Mill  Canyon  located 
approximately  6  miles  north  of  Ashton, 
ID.  Firewood  harvesting  will  take  place 
in  designated  timber  stands  within  the 
assessment  area.  The  assessment  area  is 
composed  of  5,031  acres:  within  this 
area,  harvest  units  comprise  about  363 
acres.  Unit  sizes  vary  from  about  40 
acres  to  2  acres.  The  following  roads  are 
located  within  this  area  and  they 
provide  access  to  the  lodgepole  pine 
timber  stands  designated  for  firewood 
harvest. 


Forest    Road    164    Anderson    Mill 

Canyon  Road 

Forest  Road  512  East-West  Road  ... 
Forest  Road  516  Anderson  MiH  Spur 

2  Road  

Forest  Roed  522  Anderson  MiN  Spur 

1  Road  

Forest  Road  729  Anderson  MM  Spur 

5  Road „ 


Miles 


6.5 
3.1 

1.9 

1.2 

OJ 
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MHm 

FoTMt  Road  730  Anderson  MW  Spur 
6  Road  

1.3 

Tott — •■ 

14.8 

There  will  be  no  road  construction  in 
this  project. 

The  assessment  area  lies  within  the 
Caldera  Management  Area  (MA  10)  and 
these  sections:  T.  ION..  R.  43E..  Sec.  14, 
15.  21,  22.  23,  26,  27.  28.  33.  34.  and  35. 
The  area  lies  to  the  north  and  east  of 
road  junction  FR  164/561,  and  is  west 
of  the  Upper  Mesa  Falls  on  the  Henrys 
Fork  of  the  Snake  River.  See  attached 

map. 

The  decision  for  the  Anderson  Mill 
Personal  Use  Firewood  Project  may  be 
implemented  after  publication  of  this 
notice  in  the  Federal  Register  and  after 
the  decision  has  been  signed  by  the 
responsible  official.  If  the  project  were 
delayed  by  an  appeal  (delays  of  up  to 
150  days  are  possible),  the  firewood 
would  not  be  available  for  harvest 
before  winter  snows  block  access  to  the 
project  area.  This  would  result  in  a  loss 
of  volume  and  value  of  the  firewood  due 
to  deterioration.  Additionally,  the 
volume  of  firewood  currently  available 
for  harvest  is  not  sufficient  to  meet 
public  demand  for  the  rest  of  this 
season.  Pursuant  to  36  CFR  217.4(a)(ll), 
'       it  is  my  decision  to  exempt  the 
Anderson  Mill  Personal  Use  Charge 
Firewood  Project,  Ashton  Ranger 
District,  Targhee  National  Forest,  from 
appeal.  The  decision  memo  discloses 
the  effects  of  the  proposed  actions  on 
the  environment  and  addresses  issues 
resulting  from  the  proposal. 

Dated:  August  25, 1993. 
Gray  Baynelds, 

Begional  Forester,  Intermountain  Hegion, 
USDA  Forest  Service. 

IFR  Doc.  93-21216  Filed  &-31-93;  8:45  am] 
MUMQ  coot  Mia-ll-M 


Exwnptlon  From  Appaal,  Shaap  Falls 
Parsonal  Us*  Charga  Rrawood, 
Targhaa  National  Forast.  Idaho 

AGENCY:  Forest  Service,  USDA. 
ACTION:  Notice  of  exemption  from 
appeal. 

SUMMARY:  This  is  notification  that  the 
Sheep  Falls  Personal  Use  Charge 
Firewood  Area,  Ashton  Ranger  District, 
Targhee  National  Forest,  is  exempt  frtjm 
appeal  in  accordance  with  35  CFR 
217.4(a)(ll). 

DATES:  Effective  on  September  1. 1993. 
KM  RMTHER  MFORMATKW  CONTACT: 
Skip  Hurt,  Zone  FMO.  Ashton  Ranger 
District,  Tar^ee  National  Forest,  P.O. 


Box  858,  Ashton.  Idaho  83420. 
Telephone:  208-652-7442. 
SUPPtEMENTARY  MFORMATKM:  In 

compliance  with  the  Forest  LMP. 
personal  use  firewood  will  be  provided 
and  fuels  will  be  reduced  to  limit  the 
fire  hazard  and  spread  potential  of 
wildfire.  The  project  will  harvest  dead 
lodgepole  pine  firewood  in  the  vicinity 
of  Sheep  Falls  and  Lookout  Butte 
located  approximetely  9  miles  north  of 
Ashton,  ID.  Firewc»od  harvesting  will 
take  place  in  designated  timber  stands 
within  the  assessment  area.  The 
assessment  area  is  composed  of  3.498 
acres;  within  this  <irea,  harvest  units 
comprise  about  457  acres.  Unit  sizes 
vary  from  about  200  acres  to  20  acres. 
The  following  roads  are  located  within 
this  area  and  provide  access  to  the 
lodgepole  pine  timber  stands  designated 
for  firewood  harvest. 


Dated:  August  25. 1993.  i 

Gary  r.  layBaMs. 

Begional  Forester,  Intermountain  Region, 
USDA-Forest  Service. 

IFR  Doc  93-21217  Filed  S-31-93;  8:45  am] 
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Soil  Conaarvatlon  Sarvloa 

Cadar  Run  Watarshad,  Fauqular 
County,  Virginia 

AGENCY:  Soil  Conservation  Service. 

U.S.Dj^. 

ACTION:  Notice  of  a  finding  of  no 

significant  impact.  


Forest  Road  701  West  Hatchery 
Ford  Road 

Forest  Road  163  Sheep  FaHs  Road 

Forest  Road  735  Sheep  Fate  Spur 
1  Road 

Foreet  Road  760  Sheep  FaHs  Tral 
Head  Road 

Total ~ 


1.0 
3.8 

0.8 

0.3 


^4.8 


There  will  be  no  road  construction  in 
this  project. 

The  assessment  area  lies  within  the 
Caldera  Managernent  Area  (MA  10)  and 
these  secUons:  T  llN.,  R.  42  k  43E., 
Sections  1, 6.  7,  8. 12. 13. 17  and  18. 
Boise  Meridian.  The  area  lies  to  the  east 
of  Highway  20  and  west  of  Sheep  Falls 
on  the  Henry's  Fork  of  the  Snake  River. 

The  decision  for  the  Sheep  Falls 
Personal  Use  Firewood  Project  may  be 
implemented  after  pubhcation  of  this 
notice  in  the  Federal  Register  and  after 
the  decision  document  has  been  signed 
by  the  responsible  official.  If  the  project 
were  delayed  by  an  appeal  (delays  of  up 
to  150  days  are  possible),  the  firewood 
would  not  be  a"ailable  for  harvest 
before  winter  snows  block  access  to  the 
project  area.  Tliis  would  resuh  in  a  loss 
of  volume  and  value  of  the  firewood  due 
to  deterioration .  Additionally,  the 
volume  of  firewood  currently  available 
for  harvest  is  not  sufficient  to  meet 
public  demand  for  the  rest  of  this 
section.  Pursuant  to  36  CFR 
217.4(a)(ll),  it  is  my  decision  to  exempt 
the  Sheep  Falls  Personal  Use  Charge 
Firewood  Project.  Ashton  Ranger 
District.  Targhee  National  Forest,  from 
appeal.  The  decision  memo  discloses 
the  effects  of  the  proposed  action  on  the 
environment  end  addresses  issues 
resulting  from  the  proposal. 

I 


/:  Pursuant  to  section  102(2)(C) 

of  the  National  Environmental  Policy 
Act  of  1969;  the  Council  on 
Environmental  Quality  Guidelines  (40 
CFR  part  1500);  and  the  Soil 
Conservation  Service  Guidelines  (CFR 
part  650);  the  Soil  Conservation  Service, 
U.S.  Department  of  Agricultiire,  gives 
notice  that  an  Environmental  Impact 
Statement  is  not  being  prepared  for  the 
Cedar  Run  Watershed— Multiple 
Purpose  Structure  Site  6  in  Fauquier 
County,  Virginia. 

rOH  PUfVTHER  MFORMATKM  CONTACT:  Mr. 
George  Q  Norris,  State  Conservationist. 
USDA.  Soil  Conservation  Service. 
Culpeper  Building,  suite  209, 1606 
Santa  Ross  Road,  Richmond.  Virginia 
23229-^14,  telephone  (804)  287-1691. 
SUPfUMENTARY  MFORMATKM:  The 
Environmental  Assessment  of  this 
federally  sssisted  acticm  indicates  that 
the  project  will  not  cause  significant 
local,  regional,  or  national  im{>acts  on 
the  environment.  As  a  result  of  these 
findings,  Mr.  George  C.  Norris,  Slate 
Conservationist,  has  determined  that  the 
preparation  and  review  of  an 
Environmental  Impact  Statement  are  not 
needed  for  this  project. 

The  project  purposes  are  flood  control 
and  municipal  and  industrial  water 
supply.  The  planned  works  of         ^   . 
improvement  include  the  installation  of 
a  combination  roller  compacted 
concrete  and  earth  fill  multiple  purpose 
flood  control  and  water  supply  structure 
approximately  1,000  feet  upstream  of 
the  Auburn  Bridge  at  Route  602  in 
Fauquier  County,  Virginia. 

The  Notice  of  Finding  of  No 
Significant  Impact  (FONSI)  has  be«|^ 
forwarded  to  the  Environmental 
Protection  Agency  and  to  various 
Federal,  State  and  local  agencies  and 
interested  parties.  A  limited  number  of 
copies  of  the  FONSI  are  available  to  fill 
single-copy  requests  at  the  above 
address.  Basic  data  develof>ed  during 
the  Environmental  Assessment  are  on 
file  and  may  be  reviewed  by  contacting 
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Mr^George  C.  Norris.  State 
Consorvationist. 

No  administrative  action  on 
implementation  of  the  proposal  will  be 
taken  until  30  dnys  after  the  date  of  this 
publication  in  the  Federal  Register. 

(This  activity  is  listed  in  the  Catalog  of 

Federal  Domestic  Assistance  under  No. 

10  901.  Watershed  and  Flood  Prevention,  and 

is  subject  to  the  provisions  of  Exe<;uUve 

Order  12372,  which  requires 

intergovemmental  consultation  with  Slate 

and  local  ofTicidls) 

George  C  Norru, 

.Sfafe  Conservationist. 

(FR  Doc.  93-211^5  Filed  8-31-93;  8:45  am] 
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DEPARTMENT  OF  COMMERCE 

Agency  Form  Under  Review  by  the 
Office  of  Management  and  Budget 

DOC  has  submitted  to  the  Office  of 
Management  and  Budget  (0MB)  for 
clearance  the  following  proposal  for 
collection  of  information  under  the 
provisions  of  the  Paperwork  Reduction 
Act  {44  U.S.C.  chapter  35). 

Agency:  Bureau  of  the  Census. 

Title:  Data  Users  Evaluation  Survey. 

Form  Numbeiis):  Various. 

Agency  Approval  Number:  0607- 
0760. 

Type  of  Request:  Extension  of  a 
currently  approved  collertion. 

Bupkn:  3,500  hours. 
wmber  of  Respondents:  7.000. 

Avg  Hours  Per  Response:  30  minutes. 

Needs  and  Uses:  The  Census  Bureau 
is  requesting  an  extension  of  the  generic 
clearance  to  conduct  customer  surveys 
in  order  to  continue  to  promote  their 
optimal  use  and  to  encourage  focused 
and  effective  improvements  to  the 
quality  of  Census  Bureau  products  and 
services.  OMB  approved  our  initial 
request  for  generic  clearance  on 
November  16.  1992.  The  clearance  is 
administered  jointly  by  the  Bureau 
Forms  Clearance  Officer  and  a  member 
of  the  Work  Force  Development  and 
Quality  Management  Office  (QMO). 
Offices  desiring  a  clearanije  submit  a 
request  to  the  Forms  Clearance  Officer 
who  reviews  the  request  jointly  with  the 
QMO  member.  The  Forms  Clearance 
Officer  forwards  approved  requests  to 
the  Office  of  the  Under  Secretary. 
Economic  and  Statistics  Administration, 
for  final  approval.  We  provide  OMB 
with  a  copy  of  questionnaires  and 
materials  in  advance  of  any  data 
collection  activity. 

Affected  Public:  Individuals  or 
households,  state  or  local  governments, 
farms,  businesses  or  other  foi^profit 
organizations.  Federal  agencies  or 


employees,  non-profit  institutions. 
small  businesses  or  organizations. 

Frequency:  On  occasion. 

Respondent's  Obligation:  Voluntary. 

OMB  Desk  Officer:  Maria  Gonzalez, 
(202) 395-7313. 

Copies  of  the  above  information 
collection  proposal  can  be  obtained  by 
calling  or  writing  Edward  Michals.  DOC 
Forms  Clearance  Officer.  (202)  482- 
3271.  Department  of  Commerce,  room 
5312.  14th  and  Constitution  Avenue. 
N\V.  Washington.  DC  20230. 

Written  comments  and 
recommendations  for  the  proposed 
information  collection  should  be  sent  to 
Maria  Gonzalez.  OMB  Desk  Officer, 
room  3208.  New  Executive  Office 
Building.  Washington,  DC  20503. 

Dated:  August  25.  1993. 
Edward  Michaia. 

Departmental  Forms  Clearartce  Officer.  Office 
of  Management  and  Organization. 
|FR  Doc.  93-21229  Filed  8-31-93:  8:45  ami 
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Agency  Form  Under  Review  by  the 
Office  of  Management  and  Budget 

DOC  has  submitted  to  the  Office  of 
Management  and  Budget  (OMB)  for 
clearance  the  following  proposal  for 
collection  of  information  under  the 
provisions  of  the  Paperwork  Reduction 
Act  (44  U.S.C.  chapter  35). 

Agency:  Bureau  of  the  Census. 

Title:  1994  National  Census  Test  I 
(Coverage  Test). 

Form  Numberisf:  DF-IA,  DF-IB.  DF- 
IC.  DF-17. 

Agency  Approval  Number:  None. 

7^1^  of  Request:  New  collection. 

Burden:  6.734  hours. 

Number  of  Respondents:  86,300. 

Avg  Hours  Per  Response:  12  minutes. 

Needs  and  Uses:  Tne  Census  Bureau 
plans  to  conduct  the  Coverage  Test  as 
another  in  a  series  of  National  Census 
Tests.  The  National  Census  Tests  are 
part  of  a  program  of  research  and 
development  to  assist  in  formulating 
policy  and  design  options  for  the  Year 
2000  Decennial  Census  of  Population 
and  Housing.  The  Coverage  Test  .seeks 
to  examine  how  the  Census  Bureau 
could  improve  application  of  the 
current  set  of  residence  rules  for  the 
next  decennial  census.  The  proposed 
test  is  designed  to  determine  the  best 
means  for  imroving  the  respondent's 
ability  to  understand  and  correctly 
complete  the  household  roster 
information  requested.  The  survey  will 
measure  the  extend  to  which  various 
questionnaire  designs,  such  as  differing 
placements  and  approaches  to  the 
coverage  and  roster  questions,  affect 
within-household  coverage.  The  survey 


will  also  measure  relationships  between 
questionnaire  design  and  mail  response 
to  respondent-administered  forms. 

Affected  Public:  Individuals  or 
households. 

Frequency:  One  time  only. 

Respondent's  Obligation:  Mandatory. 

OMB  Desk  Officer:  Maria  Gonzalez. 
(202)  395-7313. 

Copies  of  the  above  information 
collection  proposal  can  be  obtained  by 
calling  or  writing  Edward  Michals,  DOC 
Forms  Clearance  Officer.  (202)  482- 
3271,  Department  of  Commerce,  room 
5312. 14th  and  Cxinstitution  Avenue, 
NW.  Washington.  DC  20230. 

Written  comments  and 
recommendations  for  the  proposed 
information  collection  should  be  sent  to 
Maria  Gonzalez.  OMB  Desk  Officer, 
room  3208.  New  Executive  Office 
Building.  Washington.  DC  20503. 

Dated:  August  26. 1993. 
Edward  Nfichak, 

Departmental  Forms  Clearance  Officer,  Office 
of  Management  and  Organization. 
IFR  D<ic.  93-21230  Filed  8-31-93;  8  45  ami 
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Bureau  of  Export  Administration 
[Docket  Mo.  920363-3220] 

Foreign  Availability  Determination  for 
"Digital  Computers"  Controlled  by 
ECCN  4A03A  Having  a  "Composite 
Theoretical  Performance"  Not 
Exceeding  67  Million  Theoretical 
Operations  Per  Second 

agency:  Bureau  of  Export 
Administration.  Commerce. 
action:  Notice  of  positive 
determination.  ' 

SUMMARY:  On  August  3.  1993,  the  Acting 
Assistant  Secretary  for  Export 
Administration  made  a  determination 
that  foreign  availability  to  controlled 
destinations  exi.sts,  within  the  meaning 
of  section  5(fl  of  the  Export 
Administration  Act  (EAA)  and  13  CFR 
part  791  of  the  Export  Administration 
Regulations  (EAR),  for  "digital 
computers"  controlled  by  ECCN  4A03A 
having  a  "composite  theoretical 
performance"  ("CTP")  not  exceeding  67 
million  theoretical  operations  per 
second  (Mtops). 

The  Bureau  of  Export  Administration 
(BXA)  will  publish  appropriate  changes 
i:i  the  validated  export  license 
requirements  for  these  computers  in 
future  issues  of  the  Federal  Register. 
FOR  FURTHER  INFORMATION  CONTACT: 
Steven  C.  C/oldman.  Director.  Office  of 
Foreign  Availability,  Bureau  of  Export 
Administration,  Department  of 
Commerce,  Telephone:  (202)  482-0074 
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SUPPLEME^f^ARY  INFORMATION: 
Background 

Section  5(f)(3)  of  the  EAA  (50  U.S.C. 
2401  et  seq.)  and  15  CFR  part  791  of  the 
EAR  set  forth  the  procedures  and 
criteria  for  determining  the  foreign 
availability  of  items  controlled  (or 
national  security  reasons.  The  Secretary 
of  Commerce,  or  the  Secretary's 
oesignee,  is  authorized  to  determine 
whether  foreign  availability  exists. 

With  limited  exceptions,  the 
Depcrtment  of  Commerce  may  not 
maintain  national  security  controls  on 
exports  of  an  item  to  countries  when  the 
Department  determines  that  items  of 
comparable  quality  are  available  in  fact 
to  such  countries  from  foreign  sources 
in  quantities  sufficient  to  render  the 
controls  ineffective  in  achieving  their 
purpose. 

On  March  26, 1993,  the  Office  of 
Foreign  Availability  (OFA)  initiated  a 
foreign  availability  assessment  of 
"digital  computers"  controlled  by  ECCN 
4A03A  and  having  a  "composite 
theoretical  performance"  ("CTP") 
exceeding  12.5  million  theoretical 
operations  per  second  (Mtops).  The 
assessment  was  initiated  in  response  to 
a  claim  filed  with  OFA  pursuant  to  part 
791  of  the  EAR.  The  Department 
published  a  notice  of  the  initiation  of 
the  assessment  in  the  Federal  Register 
on  April  21.  1993  (58  FR  21440). 

On  August  3. 1993.  the  Acting 
Assistant  Secretary,  having  considered 
the  assessment  and  other  relevant 
information  provided  by  OFA. 
determined  that  foreign  availability 
exists  to  controlled  destinations  within 
the  m.eaning  of  section  5(f)  of  the  EAA 
and  part  791  of  the  EAR  for  "digital 
computers"  controlled  by  ECCN  4A03A 
having  a  "composite  theoretical 
performance"  ("CTP")  not  exceeding  67 
million  theoretical  operations  per 
second  (Mtops).  The  Department 
provided  all  interested  agencies  an 
opportunity  to  review  and  comment  on 
the  assessment  and  determination. 

The  Bureau  of  Export  Administration 
-(BXA)  intends  to  publish  a  rule  in  the 
Federal  Register  in  the  near  future  that 
will  remove  national  security-based 
validated  export  license  requirements 
for  exports  to  most  non-controlled 
destinations  (i.e.,  Country  Groups  T  and 
V.  except  the  People's  Republic  of 
China)  of  "digital  computers"  controlled 
by  ECCN  4A03A  consistent  with  this 
foreign  availability  determination. 
Effective  with  the  publication  of  that 
rule,  these  computers  will  be  eligible  for 
export  to  most  Country  Group  T  and  V 
destinations  under  General  License 
GFW. 


Following  multilateral  review  of  a 
U.S.  proposal  by  ;he  Coordinating 
Committee  for  Multilateral  Export 
Controls  (COCOM).  the  Department  will 
take  appropriate  action,  consistent  with 
the  provisions  of  section  5(f)(3)  of  the 
EAA  and  §  791.7  of  the  EAR.  to  remove 
national  security-based  Validated 
license  requirements  for  exports  to 
controlled  destinations. 

Dated:  August  26, 1993.  ' 
Iain  S.  Baird. 

Acting  Assistant  Secretary  fpr  Export 
Administration. 

IFR  Doc.  93-21204  Filed  8^27-93;  12:04  pm] 
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Economic  Development 
Administration 

Senior  Executive  Service  Performance 
Review  Board;  A^erobership 

Below  is  a  listing  of  individuals  who 
are  eligible  to  serve  on  the  Performance 
Review  Board  in  accordance  with  the 
Economic  Development  Administration 
Senior  Executive  Service  (SES) 
Performance  Appraisal  System: 

Edward  G.  Jeep 

John  E.  Corrigan 

Charles  E.  Oxley 

Craig  M.  Smith 

Gerald  R.  Lucas— O/S, 

H.  Raines  Reese, 

Executive  Secretary,  Economic  Development 

Administration,  Performance  Beview  Board. 

jFR  Doc.  93-21171  Filed  ft-31-93;  8:45  am) 
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Economics  and  Statistics 
Administration 

Senior  Executive  Service  Performance 
Review  Board;  Membership 

Below  is  a  listing  of  individuals  who 
are  eligible  to  serve  on  the  Performance 
Review  Board  in  accordance  with  the 
Economics  and  Statistics 
Administration  Senior  Executive 
Service  (SES)  Performance  Appraisal 
System: 


Harry  A.  Scarr 
O.  Bryant  Benton 
William  P.  Butz 
Charles  A.  VVaite 
Robert  D.  Tortora 
Charles  D.  Jones 
Carol  S.  Carson 
John  S.  Landefeld 
John  E.  Cremeans 
Frederick  T.  Knickarbocker 
Johnathan  C.  Menes    ^ 
Henry  P.  Misisco 


Katherine  K.  Wallman 

H.  lames  Reese. 

Executive  Secretary,  Economics  and  Statistics 

Administration,  Performance  Review  Board. 

IFR  Doc.  93-21172  Filed  8-31-93;  8:45  am] 
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International  Trade  Administration 
Export  Trade  Certificate  of  Review 

ACTION:  Notice  of  Issuance  of  an 
Amended  Export  Trade  Certificate  of 
Review,  Application  No.  87-4 AOOl. 
SUMMARY:  The  Department  of  Commerce 
has  issued  an  amendment  to  the  Export 
Trade  Certificate  of  Review  granted  to 
the  American  Film  Marketing 
Association  ("AFMA")  on  April  10. 
1987.  Notice  of  issuance  of  the 
Certificate  was  published  in  the  Federal 
Register  on  April  17. 1987  (52  FR 
12578). 

FOR  FURTHER  INFORMATION  CONTACT:  Jude 
Kearney,  Acting  Director,  Office  of 
Export  Trading  Company  Affairs. 
International  Trade  Administration, 
(202)  482-5131.  This  is  not  a  toll-free 
number. 

SUPPLEMENTARY  INFORMATION:  Title  III  of 
the  Export  Trading  Company  Act  of 
1982  (15  use.  sections 4001-21) 
authorizes  the  Secretary  of  Commerce  to 
issue  Export  Trade  Certificates  of 
Review.  The  regulations  implementing 
Title  III  are  found  at  15  CFR  part  325 
(1991)  (50  FR  1804.  January  11. 1985). 

The  Office  of  Export  Trading 
Company  Affairs  is  issuing  this  notice 
pursuant  to  15  CFR  325.6(b).  which 
requires  the  Department  of  Commerce  to 
publish  a  summary  of  a  Certificate  in 
the  Federal  Register.  Under  Section 
305(a)  of  the  Act  and  15  CFR  325.11(a), 
any  person  aggrieved  by  the  Secretary's 
determination  may.  within  30  days  of 
the  date  of  this  notice,  bring  an  action 
in  any  appropriate  district  court  of  the 
United  States  to  set  aside  the 
determination  on  the  ground  that  the 
determination  is  erroneous. 

Description  of  Amended  Certificate 

Export  Trade  Certificate  of  Review 
No.  87-00001.  was  issued  to  the 
American  Film  Marketing  Association 
("AFMA")  on  April  10.  1987  (52  FR 
12578.  April  17. 1987)  and  previously 
amended  on  Match  25. 1988  (53  FR 
10267.  March  30. 1988),  August  29. 
1989  (54  FR  36848,  September  5. 1989). 
and  November  5, 1991  (56  FR  57515. 
November  12. 1991). 

AFMA's  Export  Trade  Certificate  of 
Review  has  been  amended  to: 

1.  Add  each  of  the  following 
companies  as  a  "Member"  within  the 
meaning  of  §  325.2(1)  of  the  Regulations 
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(15  CFR  325.2(1)):  Qnevest 
Entertainment.  New  York,  NY;  Gel 
Distribution,  Los  Angeles,<lA;  Grand 
AM  Ltd.,  Van  Nuys.  CA;  LR.S.  Media 
International,  Universal  City,  CA; 
Miramax  International,  Los  Angeles, 
CA;  Melrose  Entertainment.  Inc., 
Beverly  Hills,  CA;  Moonstone 
Entertainment,  Beverly  Hills,  CA; 
Motion  Picture  Corporation  of  America, 
Santa  Monica,  CA;  Republic  Pictures 
International,  Los  Angeles,  CA;  Spelling 
Films  International,  Los  Angeles,  CA; 
Starway  International  Corporation,  Los 
Angeles,  CA;  Trimark  Pictures.  Santa 
Monica.  CA;  and  Turner  Pictures 
Worldwide.  Los  Angeles,  CA. 

2.  Delete  each  of  the  following 
companies  as  a  "Member"  of  the 
Certificate:  Filmstar,  Inc.;  Filmtrust 
Motion  Picture  Licensing;  Films  Around 
theWorld,  Inc.;GPD.  Inc.; 
Intercontinental  Releasing  Corp.; 
International  Film  Exchange;  MGM/UA 
Entertainment  Company;  Nelson 
Entertainment,  Inc.;  Orion  Pictures 
Int'l.;  SC  Entertainment  International; 
Silverstein  Int'l.  Corp.;  Skouras  Pictures, 
Inc.;  Sovereign  Pictures,  Inc.;  Sugar 
Entertainment  Inc.;  Sunny  Film 
Corporation  SDN  BHD;  Titan 
International  Licensing,  N.V.;  Tom 
Parker  Motion  Pictures; 
Transcontinental  Pic.  Ind.;  and 
Weintraub  Entertainment  Croup. 

3.  Change  the  listing  of  the  company 
name  of  the  following  current 
"Members"  as  follows:  change  AIP 
Studios  to  West  Side  Studios;  Alice 
Entertainment,  Inc.  to  Alice 
Entertainment,  Inc./Kidpix 
Entertainment,  Inc.;  American  First  Run 
to  American  First  Run  Studios/Zantar; 
Beyond  International  Groups  to  Beyond 
Films.  Ltd.;  Broadstar  International  to 
Broadstar  Entertainment  Corporation; 
Caroico  Pictures  to  Carolco  Service,  Inc.; 
Cinetelfilms,  Inc.  to  Cinetel  Films,  Inc.; 
Concorde/Motion  Picture  Corporation  to 
Concord — New  Horizons  Corporation; 
Cori  Films  International  to  Cori 
International:  Film  &  Television;  Curb/ 
Esquire  Films  to  Curb  Organization: 
Dino  De  Laurentiis  Communications 
Inc.  to  Dino  De  Laurentiis 
Communications;  Double  Helix  Films, 
Inc.  to  Double  Helix  Films;  Hemdale 
Film  Corp.  to  Hemdale 
Communications,  Inc.;  Image 
Organization  to  Image  Organization, 
Inc.;  Imperial  Entertainment  to  Imperial 
Entertainment  B.V.;  ITC  Entertainment. 
Inc.  to  ITC  Entertainment  Group;  Kings 
Road  International  to  Kings  Road 
Entertainment,  Inc.;  Kodiak  Films,  Inc. 
to  Big  Bear  Licensing  Corporation;  Lone 
Star  Pictures  to  Lone  Star  Pictures 
International,  Inc.;  Peregrine  Film  Dist., 
Inc.  to  Lway  Productions;  M.C.E.G. 


Virgin  Vision  Ltd.  to  MCEG  Sterling 
Entertainment;  Manley  Productions  to 
Manley  Productions,  Inc.;  Miracle 
Films,  Inc.  to  Film  World 
Entertainments/Miracle  Films;  Morgan 
Creek  International  to  Morgan  Creek 
International,  Inc.;  The  Movie  Group  to 
The  Movie  Group,  Inc.;  Noble 
Productions  to  Noble  Productions,  Inc./ 
Noble  Film;  Norkat  Co.  Ltd.  to  The 
Norkat  Company  Limited;  Odyssey/ 
Cinecom  Int'l  to  Odyssey  Distributors. 
Ltd.;  Omega  Entertainment  to  Omega 
Entertainment,  Ltd.;  Pentamerica 
Communications.  Inc.  to  Penta 
International,  Ltd.;  Promark 
Entertainment  to  Promark 
Entertainment  Group;  Reel  Movies 
International  to  Reel  Movies 
International,  Inc.;  Saban  International 
to  Saban  Pictures  International;  Trans 
Atlantic  Distribution,  L.P.  to  Trans 
Atlantic  Entertainment/I.R.S.;  and 
Viacom  Pictures,  Inc.  to  Viacom 
Pictures/Showtime  Networks. 

Corrections 

In  addition  to  the  changes  in  the 
original  Federal  Register  Notice  to  this 
amendment  (58  FR  31942,  June  7, 1993), 
the  following  AFMA  members  were 
deleted;  Media  Home  Entertainment; 
Scotti  Brothers  Pictures;  Telefilm 
Canada;  and  Universal  City  Studios,  Inc. 

A  copy  of  the  amended  certificate  will 
be  kept  in  the  International  Trade 
Administration's  Freedom  of 
Information  Records  Inspection  Facility, 
room  4102,  U.S.  Department  of 
Commerce,  14th  Street  and  Constitution 
Avenue,  NW.,  Washington,  DC  20230. 

Dated;  August  26. 1993. 
)ude  Kearney, 

'Acting  Director.  Office  of  Export  Trading 
Company  Affairs. 
[FR  Doc.  93-21234  Filed  8-31-93;  8:45  am] 

BILUNG  CODC  3S10-OR-M 


National  Telecommunications  and 
Information  Administration 

Performance  Review  Board; 
Membership 

Below  is  a  listing  of  individuals  who 
are  eligible  to  serve  on  the  Performance 
Review  Board  in  accordance  with  the 
National  Telecommunications  and 
Information  Administration  Senior 
Executive  Service  (SES)  Performance 
Appraisal  System: 

Michele  C.  Farquhar 
William  F.  Maher,  Jr. 
Richard  D.  Parlow 
Charles  M.  Rush 
Neal  B.  Seitz 


Stephen  C.  Browning 

H.  James  Reese, 

Executive  Secretary,  National 
Telecommunications  and  Information 
Administration  Performance  Review  Board. 

(FR  Doc.  93-21173  Filed  8-31-93:  8:45  am) 

BIUJNG  CODE  3510-BS-M 


COMMITTEE  FOR  THE 
IMPLEMENTATION  OF  TEXTILE 
AGREEMENTS 

Adjustment  of  Import  Limits  for  Certain 
Cotton  and  Man-Made  Fiber  Textile 
Products  Produced  or  Manufactured  in 
China 

August  26. 1993. 

AGENCY:  Committee  for  the 
Implementation  of  Textile  Agreements 
(CITA). 

ACTION:  Issuing  a  directive  to  the 
Commissioner  of  Customs  adjusting 
limits. 

EFFECTIVE  DATE:  August  27.  1993. 

FOR  FURTHER  INFORMATION  CONTACT: 
Janet  Heinzen.  International  Trade 
Specialist,  Office  of  Textiles  and 
Apparel,  U.S.  Department  of  Commerce, 
(202)  482-4212.  For  information  on  the 
quota  status  of  these  limits,  refer  to  the 
Quota  Status  Reports  posted  on  the 
bulletin  boards  of  each  Customs  port  or 
call  (202)  927-6703.  For  information  on 
embargoes  and  quota  re-openings,  call 
(202) 482-3715. 

SUPPLEMENTARY  INFORMATION: 

Authority:  Executive  Order  11651  of  March 
3, 1972.  as  amended;  section  204  of  the 
Agricultural  Act  of  1956,  as  amended  (7 
U.S.C.  1854). 

The  current  limits  for  Categories  226, 
239,  314,  331,  351  and  635  are  being 
increased  by  application  of  swing, 
reducing  the  limit  for  Category  607  to 
account  for  the  increases. 

A  description  of  the  textile  and 
apparel  categories  in  terms  of  HTS 
numbers  is  available  in  the 
CORRELATION:  Textile  and  Apparel 
Categories  with  the  Harmonized  Tariff 
Schedule  of  the  United  States  (see 
Federal  Register  notice  57  FR  54976, 
published  on  November  23, 1992).  Also 
see  57  FR  62304,  published  on 
December  30, 1992. 

The  letter  to  the  Commissioner  of 
Customs  and  the  actions  taken  pursuant 
to  it  are  not  designed  to  implement  all 
of  the  provisions  of  the  bilateral 
agreement,  but  are  designed  to  assist 
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only  in  the  implementation  of  certain  of 
its  provisions. 
RiU  D.Hayes. 

Chairman,  Committee  for  the  Implementation 
of  Textile  Agreements. 

Committee  for  the  Implementation  of  Textile 
Agreements ' 

August  26, 1993. 
Commissioner  of  Customs, 
Department  of  the  Treasury,  Washington,  DC 
20229. 

Dear  Commissioner:  This  directive 
amends,  but  does  not  cancel,  the  directive 
issued  to  you  on  December  23, 1992,  by  the 
Chairman,  Committee  for  the  Implementation 
of  Textile  Agreements.  That  directive 
concerns  imports  of  certain  cotton,  wool, 
man-made  fiber,  silk  blend  and  other 
vegetable  fiber  textiles  and  textile  products, 
produced  or  manufactured  in  China  and  . 
exported  during  the  twelve-month  period 
which  began  on  January  1, 1993  and  extends 
through  December  31, 1993. 

Effective  on  August  27, 1993.  you  are 
directed  to  amend  further  the  directive  dated 
December  23, 1992  to  adjust  the  limits  for  the 
following  categories,  as  provided  under  the 
terms  of  the  current  bilateral  agreement 
between  the  Governments  of  the  United 
States  and  the  People's  Republic  of  China: 


Category 


Levels  not  In  a 
group: 
226 


239. 
314. 

331  . 

351  , 
607, 
635 


Adjusted  twelve-month 
limit' 


9,950,203  square  me- 
ters. 

2.710,912  kilograms. 

46,197,886  square 
meters. 

4,817.790  dozen 
pairs. 

482,343  dozen. 

589,758  kilograms. 

596,621  dozen. 


iJhe  limits  have  not  been  adjusted  to 
account  for  any  imports  exported  after 
December  31,  1992. 

The  Conmiittee  for  the  Implementation  of 
Textile  Agreements  has  determined  that 
these  actions  foil  within  the  foreign  a^irs 
exception  to  the  rulemaking  provisions  of  5 
U.S.C.  553(a)(1). 

Sincerely, 

Rita  D.  Hayes, 

Chairman.  Committee  for  the  Implementation 

of  Textile  Agreements. 

IFR  Doc.  93-21233  Filed  8-31-93;  8:45  ami 
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DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docket  Nos.  ER93-737-000,  et  at.] 

The  Montana  Power  Co.,  at  al.;  Electric 
Rate,  Small  Power  Production,  and 
Interiocking  Directorate  Filinga 

August  25, 1993. 

Take  notice  that  the  following  filings 
have  been  made  with  the  Commission: 

1.  The  Montana  Power  Company 

(Docket  No.  ER93-737-0001 

Take  notice  that  on  July  30, 1993.  The 
Montana  Power  Company  (Company) 
tendered  for  filing  a  reconciliation  of 
certain  cost-of-service  information 
previously  submitted  in  conjunction 
with  its  application  for  a  wholesale  rate 
increase  in  this  proceeding  with  cost 
data  contained  in  its  1992  FERC  Form 
No.  1.  and  a  Statement  BM — 
Construction  Program  Statement  in 
support  of  its  proposal  to  collect  rates 
based  on  inclusion  of  construction  work 
in  progress  in  its  rate  base. 

Comment  date:  September  7. 1993,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

2.  Pennsylvania  Power  &  Light 
Company 

(Docket  No.  ER93-878-600] 

Take  notice  that  on  August  18, 1993. 
Pennsylvania  Power  &  Light  Company 
(PP&L),  tendered  for  filing  a  Third 
Supplement,  dated  as  of  August  12, 
1993.  (Third  Supplemental  Agreement), 
to  the  Capacity  Credit  Sales  Agreement, 
dated  May  28, 1991,  between  PP&L  and 
Atlantic  City  Electric  Company,  which 
is  on  file  with  the  Commission  as 
PP&L's  Rate  Schedule  FERC  No.  106. 
The  Third  Supplemental  Agreement 
provides  for  a  revised  Installed  Capacity 
Rate  under  the  Agreement  to  reflect  a 
revision  in  the  rate  for  contract  capacity 
under  the  Pennsylvania-New  Jersey- 
Maryland  Interconnection  Agreement 
which  was  accepted  for  filing  by  the 
Commission  on  May  11. 1993,  in  Docket 
No.  ER93-508-000. 

PP&L  requests  waiver  of  the  notice 
requirements  of  section  205  of  the 
Federal  Power  Act  and  §  35.3  of  the 
Commission's  Regulations  so  that  the 
proposed  rate  schedule  can  be  made 
effective  as  of  June  1. 1993. 

PP&L  states  that  a  copy  of  its  filing 
was  served  on  Atlantic  City  Electric 
Company,  the  Pennsylvania  Public 
Utility  Commission,  end  the  New  Jersey 
Board  of  Regulatory  Commissioners. 

Comment  date:  September  8, 1993,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 


3.  Wisconsin  Electric  Power  Company 

(Docket  No.  ER93-869-000] 

Take  notice  that  on  August  16, 1993. 
Wisconsin  Electric  Power  Company 
(Wisconsin  Electric),  tendered  for  filing 
revisions  to  Exhibit  B  of  the  Power  Sales 
Agreement  and  Conjunctive 
Transmission  Service  Agreement 
between  itself  and  The  Wisconsin 
Public  Power  Inc.  SYSTEM  (WPPI).  The 
revision  acknowledges  a  change  in 
WPPI's  City  of  Hartford  Delivery  Point 
(Hartford)  voltage  from  26.4  kV  to  138 
kV.  As  a  result  of  the  voltage  change. 
Wisconsin  Electric's  revenues  for 
Conjunctive  Firm  Power  Service  will 
decrease  about  $53,700  annually  at 
WPPI's  current  Contract  Year  Demand 
Nomination  of  145  MW. 

Wisconsin  Electric  respectfully 
requests  an  effective  date  of  October  1. 
1993.  Wisconsin  Electric  is  authorized 
to  state  that  WPPI  joins  in  the  requested 
effective  date. 

Copies  of  the  filing  have  been  served 
on  WPPI  and  the  Public  Service^ 
Commission  of  Wisconsin. 

Comment  date:  September  8. 1993,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

4.  The  Montana  Power  Company 

(Docket  No.  ER93-882-0001 

Take  notice  that  on  August  20, 1993, 
The  Montana  Power  Company 
(Montana)  tendered  for  filing  with  the 
Federal  Energy  Regulatory  Commission 
pursuant  to  18  CFR  35.13  a  Supplement 
to  Rate  Schedule  FERC  No.  175,  the 
General  Transfer  Agreement  Between 
The  Montana  Power  Company  and  the 
Bonneville  Power  Administration 
(Bonneville).  This  Supplement  is 
comprised  of  a  Contribution  in  Aid  of 
Construction  Agreement  between 
Montana  and  Bonneville.  Montana 
requests  that  the  Commission  (a)  accept  • 
the  Supplement  for  filing,  to  be  effective 
on  August  23, 1993;  and  (b)  grant  a 
waiver  of  notice  pursuant  to  18  CFR 
35.11,  so  as  to  allow  the  filing  of  the 
Agreement  less  than  60  days  prior  to  the 
date  on  which  service  under  the 
Agreement  is  to  commence. 

A  copy  of  the  filing  was  served  upon 
Bonneville  Power  Administration. 

Comment  date:  September  8, 1993,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

5.  Midwest  Power  Systems  Inc. 

(Docket  Na  ER93-881-O001 

Take  notice  that  on  August  20, 1993, 
Midwest  Power  Systems  Inc.  (MPSI) 
tendered  for  filing  an  amendment  to 
Transmission  Service  Agreement 
whereby  Iowa  Public  Service  Company 
(IPS),  n/k/a  Midwest  Power  Systems 
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Inc.  (MPSI),  provides  Cedar  Falls 
Utilities  (CFU)  with  transmission 
service  for  CFU's  share  of  power  and 
energy  from  Council  Bluffs  Energy 
Center  Unit  No.  3. 

On  January  18.  1980.  FERC  accepted 
for  filing  CDocket  No.  ER80-92)  and 
designated  Rate  Schedule  FERC  No.  63 
for  the  Transmission  Service  Agreement 
(Agreement)  between  Cedar  Falls 
Utilities  (CFU)  and  Iowa  Public  Service 
Company  (IPS),  n/k/a  Midwest  Power 
Systems  Inc.  (MPSI).  That  filing  was 
redesignated  from  IPS  FERC  No.  63  to 
MPSI  Rate  Schedule  FERC  No.  38  in 
Docket  No.  ER92-784-O00  on  October 
23, 1992. 

Pursuant  to  the  Agreement,  originally 
dated  October  2. 1979  and  amended  on 
July  15.  1980.  MPSI  provides 
transmission  service  to  CFU  for  its  share 
of  power  and  energy  from  Council 
Bluffs  Energy  Center  Unit.  No.  3,  Article 
2-4  of  the  Agreement  requires  CFU  to 
reimburse  MPSI  for  the  cost  of  operation 
and  maintenance  and  a  transmission 
facilities  charge,  all  as  specified  in  the 
Agreement  as  filed  with  the 
Commission. 

Subsequent  to  the  approval  of  the 
initial  rate  for  1979  (Supplement  No.  2 
to  Rate  Schedule  No.  63),  IPS  filed  two 
amendments  to  update  the  fixed  charge 
rate  for  transmission  service.  On 
November  18. 1980,  FERC  accepted  for 
filing  Amendment  No.  1  (Docket  No. 
ER80-728)  and  designated  Supplement 
No.  8  to  Rate  Schedule  No.  63,  the 
updated  fixed  charge  rate  for  1980.  On 
February  10, 1982.  FERC  accepted  for 
filing  Amendment  No.  2  (Docket  No. 
ER82-1 94-000)  and  designated 
Supplement  No.  11  to  Rate  Schedule 
No.  63.  the  updated  fixed  charge  rate  for 
1981. 

Subsequent  to  the  approval  by  FERC 
of  the  1981  fixed  charge  rate,  no  further 
updated  filings  were  made  with  the 
Commission.  Instead.  IPS  simply  billed 
CFU  the  annual  charges  for  each  year  as 
calculated  pursuant  to  the  Agreement. 
Because  all  charges  were  calculated 
pursuant  to  the  Agreement.  IPS  (and 
later  MPSI)  believed  no  filing  was 
necessary  to  implement  the  terms  of  the 
Agreements. 

However,  on  July  30. 1993.  the 
Commission  issued  its  "Final  Order"  in 
Docket  No.  PL93-2-002,  "Prior  Notice 
and  Filing  Requirements."  clarifying 
that  rate  changes  must  be  filed  even 
when  the  change  is  prescribed  by  a 
contract  on  file  with  the  Commission. 
The  Final  Order  also  established  an 
amnesty  period  during  which  such 
filings  can  be  brought  up  to  date. 

Pursuant  to  §  35.11  of  the 
Commission's  regulations,  MPSI  is 
requesting  a  waiver  of  the  Commission's 


rules  so  that  the  annual  fixed  charges 
may  be  accepted  without  notice  for  the 
years  1982  through  1992.  MPSI  is 
requesting  this  waiver  as  an  uncontested 
filing  of  a  rate  change  that  was 
prescribed  by  a  contract  on  file  with  the 
Commission.  Thus,  this  filing  qualifies 
for  a  waiver  under  Central  Hudson  Gas 
&  Electric  Corporation,  et  al.,  60  FERC, 
paragraph  61. 106.  reh'g  denied,  61 
FERC.  paragraph  61,  089  (1992),  as 
modified  by  the  Final  Order,  pp.  21-25.  , 

MPSI  states  that  copies  of  this  filing 
were  served  on  Cedar  Falls  Utilities  and 
the  Iowa  Utilities  Board. 

Comment  date:  September  8,  1993.  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

6.  The  Cincinnati  Gas  &  Electric 
Company 

[Docket  No.  ER93-879-0001 

Take  notice  that  on  August  19, 1993, 
The  Cincinnati  Gas  &  Electric  Company 
(CG&E).  tendered  for  filing  an 
Interconnection  Agreement  with  the 
Wabash  Valley  Power  Association.  Inc. 

The  Interconnection  Agreement 
proposes  interchange  service  schedules 
for  emergency  service,  interchange 
power,  short-term  power  and  limited 
term  power.  The  Agreement  is  proposed 
to  be  made  effective  sixty  days  after 
filing.  Copies  of  the  Agreement  were 
served  upon  The  Public  Utilities 
Commission  of  Ohio  and  Wabash  Valley 
Power  Association. 

Comment  date:  September  8. 1993,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

Standard  Paragraphs 

E.  Any  person  desiring  to  be  heard  or 
to  protest  said  filing  should  file  a 
motion  to  intervene  or  protest  with  the 
Federal  Energy  Regulatory  Commission, 
825  North  Capitol  Street.  NE., 
Washington,  DC  20426,  in  accordance 
with  Rules  211  and  214  of  the 
Commission's  Rules  of  Practice  and 
Procedure  (18  CFR  385.211  and 
385.214).  AH  such  motions  or  protests 
should  be  filed  on  or  before  the 
comment  date.  Protests  will  be 
considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  Copied 
of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection. 
Lois  D.  Cashell, 
Secretory. 

[FRDoc.  93-21201  Filed  ft-31-93:  8:45  am| 
BIUJM  CODE  nr-oi-M 


(Docket  Nos.  CP93-639-000,  et,  al.] 

Arkia  Energy  Resources  Co.  et  al.; 
Natural  Gas  Certificate  Filings 

August  24,  1993. 

Take  notice  that  the  following  filings 
have  been  made  with  the  Commission: 

1.  Arkla  Energy  Resources  Company 

[Docket  No.  CP93-639-000) 

Take  notice  that  on  August  12, 1993. 
Arkla  Energy  Resources  Company 
(AER).  525  Milam  Street,  P.O.  Box 
21734,  Shreveport.  Louisiana  71151 
filed  in  Docket  No.  CP93-639-000  a 
request  pursuant  to  §§  157.205,  157.211 
and  157.212  of  the  Commission's 
Regulations  under  the  Natural  Gas  Act 
for  authorization  to  operate  certain 
facilities  in  Arkansas,  under  its  blanket 
certificate  issued  in  Docket  No.  CP82- 
384-000  and  CP82-384-001.  all  as  more 
fully  set  forth  in  the  request  which  is  on 
file  with  the  Commission  and  open  to 
public  inspection. 

AER  specifically  proposes  to  operate 
three  existing  taps  for  delivery  of  gas  for 
resale  to  consumers  other  than  the  right- 
of-way  grantors  for  whom  the  taps  were 
originally  installed,  all  for  the  delivery 
of  gas  to  Arkansas  Louisiana  Gas 
Com.pany  for  resale  to  domestic  and 
commercial  consumers  in  Arkansas. 
AER  further  states  that  no  new  facilities 
will  be  constructed  for  two  of  the  taps; 
an  above-ground  regulatt)r  and  meter 
will  be  installed  to  reactivate  one  tap  at 
a  cost  of  $250  and.  that  the  gas  will  be 
delivered  from  its  general  system 
supply,  which  it  states  is  adequate  to 
provide  the  service. 

Comment  date:  October  8, 1993,  in 
accordance  with  Standard  Paragraph  G 
at  the  end  of  this  notice. 

2.  Columbia  Gas  Transmission 
Corporation 

(Docket  No.  CP93-675-000I 

Take  notice  that  on  August  18,  1993. 
Columbia  Gas  Transmission  Corporation 
(Columbia).  1700  MacCorkle  Avenue, 
S.E..  Charleston.  West  Virginia  25314- 
1599,  filed  in  Docket  No.  CP93-675-000 
a  request  pursuant  to  §§  157.205(b)  and 
157.212  of  the  Commission's 
Regulations  under  the  Natural  Gas  Act 
(18  CFR  157.205(b)  and  157.212)  and 
Columbia's  authorization  in  Docket  No. 
CP83-76-000.  22  FERC  162.029  (1983), 
to  establish  a  new  point  of  delivery  to 
an  existing  wholesale  customer,  all  as 
more  set  forth  in  the  request  on  file  with 
the  Commission  and  opf  n  to  public 
inspection. 

Columbia  requests  authorization  to 
establish  a  new  point  of  delivery  for 
sales  and  transportation  service  under 
section  7  of  the  Natural  Gas  Act,  at  an 
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existing  interconnection  originally 
installed  pursuant  to  section  311(a)  of 
the  Natural  Gas  Policy  Act,  as  follows: 


Whotesate  customer 


Mountaineer  Gas  Company  (MGC) 


Residential 

commercial 

and  industrial 


1 


Estimated 

peak  day 

quantity  (C5th) 


2.000 


Estimated  arv 

nual  quantity 

(Dth) 


715,400 


The  quantities  to  be  provided  through 
the  new  delivery  point  are  within 
Columbia's  currently  authorized  level  of 
service  and  will  be  within  existing  peak 
day  and  annual  entitlement 
nominations  of  MGC.  The  sales  and 
transportation  to  be  delivered  through 
the  proposed  point  will  be  under 
Columbia's  currently  effective  service 
agreement  with  MGC  under  Rate 
Schedules  CDS,  FTS.  WS  and  FSS. 

Comment  date:  October  8, 1993.  in 
accordance  with  Standard  Paragraph  G 
at  the  end  of  this  notice. 

G.  Any  person  or  the  Commission's 
staff  may,  within  45  days  after  the 
issuance  of  the  instant  notice  by  the 
Commission,  file  pursuant  to  Rule  214 
of  the  Commission's  Procedural  Rules 
(18  CFR  385.214)  a  motion  to  intervene 
or  notice  of  intervention  and  pursuant 
to  §  157.205  of  the  Regulations  under 
the  Natural  Gas  Act  (18  CFR  157.205)  a 
protest  to  the  request.  If  no  protest  is 
filed  within  the  time  allowed  therefore, 
the  proposed  activity  shall  be  deemed  to 
be  authorized  effective  the  day  after  the 
time  allowed  for  filing  a  protest.  If  a 
protest  is  filed  and  not  withdrawn 
within  30  days  after  the  time  allowed 
for  filing  a  protest,  the  instant  request 
shall  be  treated  as  an  application  for 
authorization  pursuant  to  section  7  of 
the  Natural  Gas  Act. 
Lois  D.  Cashell, 
Secretary. 
[PR  Doc.  93-21198  Filed  ft-31-93;  8:45  ami 

BILUNG  CODE  S717-01-M 


[Docket  No.  CP9»-676-0001 
ANR  Pipeline  Co.;  Application 

August  26, 1993. 

Take  notice  that  on  August  19, 1993. 
ANR  Pipeline  Company  (ANR),  500 
Renaissance  Center.  Detroit,  MI  48243, 
filed  in  Docket  No.  CP93-676-000  an 
application  pursuant  to  section  7(b)  of 
the  Commission's  Regulations  under  the 
Natural  Gas  Act  for  permission  and 
approval  to  abandon  an  exchange 
service  provided  to  Trunkline  Gas 
Company  (Trunkline),  all  as  more  fully 
set  forth  in  the  appliciaton  which  is  on 
file  with  the  Commission  and  open  to 
public  inspection. 


ANR  states  that  American  Louisiana 
Pipe  Line  Company  (merged  into 
Michigan  Wisconsin  Pipe  Line 
Company,  now  ANR)  was  granted 
authority  in  Docket  No.  CP65-382  (33 
FPC  1298  (1965))  to  exchange  up  to 
100,000  Mcf  of  natural  gas  per  day  in 
the  event  of  an  emergency,  at 
interconnections  between  ANR  and 
Trunkline  in  Elkhart  County.  Indiana 
and  Tate  County,  Mississippi,  pursuant 
to  an  exchange  agreement  between  ANR 
and  Trunkline,  dated  May  19. 1965 
(Agreement)  which  is  designated  as  Rate 
Schedule  X-5  of  ANR's  FERC  Gas  Tariff, 
Original  Volume  No.  2. 

ANR  states  that  by  letter  dated  July 
22, 1993,  Trunkline  has  informed  ANR 
of  its  desire  to  terminate  the  Agreement. 
ANR  states  that  on  August  9, 1993, 
Trunkline  filed  in  Docket  No.  CP93- 
629-000  for  authorization  to  abandon  its 
corresponding  Rate  Schedule  X-5. 
Accordingly,  ANR  also  requests  to 
abandon  the  emergency  exchange 
service.  ANR  states  that  no  facilities  are 
requested  to  be  abandoned  herein  and 
that  it  intends  to  utilize  the  facilities  to 
perform  transportation  pursuant  to  the 
provisions  of  part  284  of  the 
Commission's  Regulations. 

Any  person  desiring  to  be  heard  or  to 
make  any  protest  with  reference  to  said 
application  should  on  or  before 
September  16, 1993,  file  with  the 
Federal  Energy  Regulatory  Commission, 
Washington,  DC  20426,  a  motion  to 
intervene  or  a  protest  in  accordance 
with  the  requirements  of  the 
Commission's  Rules  of  Practice  and 
Procedure  (18  CFR  385.214  or  385.211) 
and  the  Regulations  under  the  Natural 
Gas  Act  (18  CFR  157.10).  All  protests 
filed  with  the  Commission  will  be 
considered  by  it  in  determining  the 
appropriate  action  to  be  taken  but  will 
not  serve  to  make  the  protestants  parties 
to  the  proceeding.  Any  person  wishing 
to  become  a  party  to  a  proceeding  or  to 
participate  as  a  party  in  any  hearing 
therein  must  file  a  motion  to  intervene 
in  accordance  with  the  Commission's 
Rules. 

Take  further  notice  that,  pursuant  to 
the  authority  contained  :n  and  subject  to 
the  jurisdiction  confiarred  upon  the 
Federal  Energy  Regulatory  Commission 


by  sections  7  and  15  of  the  iMatural  Gas 
Act  and  the  Commission's  Ru^s  of 
Practice  and  Procedure,  a  liearing  will 
be  held  v«thout  further  notice  before  the 
Commission  or  its  designee  on  this 
application  if  no  motion  to  intervene  is 
filed  within  the  time  required  herein,  if 
the  Commission  on  its  own  review  of 
the  matter  finds  that  permission  and 
approval  for  the  proposed  abandonment 
is  required  by  the  public  convenience 
and  necessity.  If  a  motion  for  leave  to 
intervene  is  timely  filed,  or  if  the 
Commission  on  its  own  motion  beUeves 
that  a  formal  hearing  is  required,  further 
notice  of  such  hearing  will  be  duly 
given. 

Under  the  procedure  herein  provided 
ifor,  unless  otherwise  advised,  it  will  be 
unnecessary  for  ANR  to  appear  or  be 
represented  at  the  hearing. 
Lois  D.  Cashell. 
Secretary. 
IFR  Doc.  93-21193  Filed  8-31-93;  8:45  am) 

BILLING  COOC  f717-01-M 


[Docket  No.  RP93-1 71-000) 

Cities  of  Chanute,  et  al.  v.  Williams 
Natural  Gas  Co.;  Complaint 

August  26, 1993. 

Take  notice  that  on  August  20, 1993. 
Cities  of  Chanute,  Auburn,  Gamett. 
Humboldt.  lola.  Neodesha.  Osage  City, 
Hamilton,  Lebo,  Mclouth,  Sharon, 
Argonia,  Howard,  Kansas,  The  City  of 
Cleveland,  Oklahoma,  and  The  Kansas 
Municipal  Gas  Agency  (Qties)  submits 
an  emergency  complaint  against 
Williams  Natural  Gas  Company  (WNG). 
The  Cities  request  that  the  Commission 
issue  an  immediate  emergency  order 
barring  WNG  from  entering  binding 
long-term  contracts  for  no-notice  firm 
transportation  service  under  Rate 
Schedules  TSS  and  STS  which  preclude 
WNG  from  entering  similar  contracts 
with  the  small  municipal  distribution 
systems  located  in  Kansas  and 
Oklahoma. 

Cities  states  that  immediate  action  is 
required  to  prevent  irreparable  damage 
to  the  Cities,  who.  otherwise,  will  be 
deprived  of  any  access  to  the  firm 
transportation  service  offered  in  those 
schedules  for  a  period  of  up  to  20  years. 
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Cities  submit  that  the  conduct  of  WNG 
is  (1)  contrary  to  the  express  terms  of  its 
gas  tariff  filed  August  9. 1993.  as 
ordered  by  the  Commission  on  August 
2, 1993  in  Docket  No.  RS92-1 2-000, 
and  constitutes  undue  discrimination  in 
violation  of  Section  4  of  the  Natural  Gas 
Act.  15  U.S.C.  717c;  (2)  denies  the  Cities 
the  choice  of  services  contemplated:  and 
(3)  forces  the  Cities  to  take  inferior 
transportation  service  for  twenty  (20) 
years  at  transportation  rates  up  to  30% 
higher  than  the  requested  services. 

Cities  requests  that  the  Commission 
issue  an  immediate  Emergency  Order 
barring  WNG  from  entering  binding 
long-term  contracts  for  no-notice 
transportation  service  under  Rate 
Schedules  STS  and  TSS  which  preclude 
the  WNG  from  entering  similar  contracts 
with  the  Cities  pending  a  final  order  by 
the  Commission  on  the  terms  of  the 
compliance  filing  and  this  complaint. 
The  Cities  also  request  that  the 
Commission  direct  WNG  to  comply 
with  its  tariff  and  the  Commission's 
order  of  August  2. 1993  by  providing  the 
Qties  with  equal  pro  rata  service  under 
Rate  Schedules  STS  or  TSS,  with  all 
other  applicant  Shippers,  and  to  provide 
such  other  relief  as  is  appropriate. 

Any  person  desiring  to  be  heard  or  to 
protest  said  complaint  should  file  a 
motion  to  intervene  or  a  protest  with  the 
Federal  Energy  Regulatory  Commission. 
825  North  Capitol  Street.  NE.. 
Washington.  E)C  20426,  in  accordance 
with  Rules  214  and  211  of  the 
Commission's  Rules  of  Practice  and 
Procedure  18  CFR  385.214,  385.211.  All 
such  motions  or  protests  should  be  filed 
on  or  before  September  3, 1993.  Protests 
will  be  considered  by  the  Commission 
in  determining  the  appropriate  action  to 
be  taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  Copies 
of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection.  Answers  to  this  complaint 
shall  be  due  on  or  before  September  3. 
1993. 

Uis  D.  CwiheU, 
Secretary. 
[FR  Doc  93-21196  Filed  8-31-93:  8:45  ami 

BIUJNQ  CODE  t7ir-01-M 

[OocUt  No.  CST93-50-000] 

Tennesse«  Gas  Pipeline  Co.;  Report  of 
Refunds 

August  26, 1993. 

Take  notice  that  on  June  30. 1993, 
Tennessee  Gas  Pipeline  Company 
(Tennessee)  tendered  for  filing  with  the 
Fedeial  Energy  Regulatory  Commissioo 


(Commission]  its  Refund  Report  made 
in  accordance  with  the  Commission's 
order  issued  February  29.  1988  and 
April  27.  1988,  in  Docket  No.  IN8B-«. 
The  refunds  reflect  the  final  flow- 
through  of  the  refunds  received  from 
Ozark  Gas  Transmission  System  (Ozark) 
through  a  $0.005/Mcf  credit  to  invoices 
during  the  period  May  1992  through 
June  1992.  pursuant  to  a  Stipulation  and 
Consent  agreement  approved  by  the 
Commission  on  August  3, 1987  in 
Docket  No.  IN86-6. 

Tennessee  states  that  on  June  30. 
1993.  Tennessee  refunded  $18,911.43. 
including  interest,  to  its  jurisdictional 
sales  customers  on  the  basis  of  their 
respective  actual  volumes  of  gas 
purchased  during  the  period  March  1, 
1982  through  August  3, 1987. 

Tennessee  states  that  copies  of  the 
filing  have  been  mailed  to  all  its 
jurisdictional  sales  customers  and 
affected  state  regulatory  commisions. 

Any  person  desiring  to  be  heard  or 
protest  said  filing  should  file  a  motion 
to  intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission.  825 
North  Capitol  Street.  NE..  Washington, 
DC  20426.  in  accordance  with  rules  211 
and  214  of  the  Commission's  rules  of 
Practice  and  Procedure  (18  CFR  385.211 
and  385.214.  All  such  motions  or 
protests  should  be  filed  on  or  before 
September  2, 1993.  Protests  will  be 
considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  Copies 
of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection. 
Lois  D.  Cashell, 
Secretary. 
[FR  Doc  93-21 194  Filed  8-31-43:  8:45  am] 

BILLMQ  COOC  f717-01-M 

(Docket  No.  CP93-677-^)00] 

Transcontinental  Gas  Pipe  Line  Corp.; 
Application 

August  24.  1993. 

Take  notice  that  on  August  19, 1993, 
Transcontinental  Gas  Pipe  Line 
Corporation  (TGPL),  P.O.  Box  1396, 
Houston,  Texas  77251.  filed  in  Docket 
No.  CP93-677-O00  an  application 
pursuant  to  section  7(b)  of  the  Natural 
Gas  Act  for  permission  and  approval  to 
abandon  firm  transportation  service 
provided  to  ANR  Pipeline  Company 
(ANR).  to  be  effective  September  15, 
1993.  which  was  authorized  in  Docket 
No.  CP79-291-000,  all  as  more  fully  set 
forth  in  the  application  on  file  with  the 


Commission  and  open  to  public 
inspection. 

TGPL  proposes  to  abandon  7,000  Mcf 
per  day  of  firm  transportation  service 
provided  to  ANR  under  TGPL's  Rate 
Schedule  X-216.  TGPL  states  that  in 
accordance  to  the  terms  of  the  service 
agreement,  ANR  advised  TGPL.  by  letter 
dated  .September  15, 1992,  that  it  no 
longer  needs  the  firm  transportation 
service.  TGPL  therefore,  seeks 
authorization  to  abandon  Rate  Schedule 
X-216,  and  requests  that  the 
abandonment  become  effective  on 
September  15. 1993. 

Any  person  desiring  to  be  heard  or  to 
make  any  protest  with  reference  to  said 
application  should  on  or  before 
September  14, 1993,  file  with  the 
Federal  Energy  Regulatory  Commission, 
Washington,  DC  20426,  a  motion  to 
intervene  or  a  protest  in  accordance 
with  the  requirements  of  the 
Commission's  Rules  of  Practice  and 
Procedure  (18  CFR  385.214  or  385.211) 
and  the  Regulations  under  the  Natural 
Gas  Act  (18  CFR  157.10).  All  protests 
filed  with  the  Commission  will  be 
considered  by  it  in  determining  the 
appropriate  action  to  be  taken  but  will 
not  serve  to  make  the  prot»^!tets  parties 
to  the  proceeding.  Any  person  wishing 
to  become  a  party  to  a  proceeding  or  to 
participate  as  a  party  in  any  hearing 
therein  must  file  a  motion  to  intervene 
in  accordance  with  the  Commission's 
Rules. 

Take  further  notice  that,  pursuant  to 
the  authority  contained  in  and  subject  to 
the  jurisdiction  conferred  upon  the 
Federal  Energy  Regulatory  Commission 
by  sections  7  and  15  of  the  Natural  Gas 
Act  and  the  Commission's  Rules  of 
Practice  and  Procedure,  a  hearing  will 
be  held  without  further  notice  before  the 
Commission  or  its  designee  on  this 
application  if  no  motion  to  intervene  is 
filed  within  the<time  required  herein,  if 
the  Commission  on  its  own  review  of 
the  matter  finds  that  permission  and 
approval  for  the  proposed  abandonment 
are  required  by  the  public  convenience 
and  necessity.  If  a  motion  for  leave  to 
inter\'ene  is  timely  filed,  or  if  the 
Commission  on  its  own  motion  believes 
that  a  formal  hearing  is  required,  further 
notice  of  such  hearing  will  be  duly 
given. 

Under  the  procedure  herein  provided 
for,  unless  otherwise  advised,  it  will  be 
unnecessary  for  TGPL  to  appear  or  be 
represented  at  the  hearing. 
Linwood  A.  Watson.  Jr., 
Acting  Secretary. 
IFR  Doc.  93-21200  Filed  8-31-93;  8:45  am) 

BILUNQ  COOC  f717-01-H 


fDockat  No.  CP93-62fr-000] 

United  Gas  PipeUneXo.;  Request 
Under  Blanket^uthorization 

August  26, 19f93. 

Take  notice  that  on  August  6, 1993, 
United  Gas  Pipe  Line  Company 
(United)  1,  P6st  Office  Box  1478, 
Houston,  Tejias  77251-1478,  filed  in 
Docket  No.  CTGa-eZS-OOO  a  request,  as 
supplememed  on  August  23, 1993, 
pursuant /o  §§  157.205. 157.211.  and 
157.216  )0f  the  Commission's 

ions  under  the  Natural  Gas  Act 
(18"CFR  157.205,  157.211  and  157.216) 
for  authorization  replace  measurement 
equipment  to  accommodate  increased 
sales  to  South  Coast  Gas  Company 
(South  Coast),  under  the  blanket 
certificate  issued  in  Docket  No.  CP82- 
430,  pursuant  to  sections  7(b)  and  7(c) 
of  the  Natural  Gas  Act,  all  as  more  fully 
set  forth  in  the  request  which  is  on  file 
with  the  Commission  and  open  to 
public  inspection. 

United  proposes  to  replace  an  existing 
SOB  meter  with  a  5000  meter  and 
computer  which  would  increase  the 
capacity  at  its  Ashland  city  gate  station 
located  in  Terrebonne  Parish,  Louisiana, 
and  woi\ld  be  used  to  accommodate 
South  Coast's  increased  service  area.  It 
is  indicated  that  the  new  meter  would 
provide  an  increase  in  capacity  for  an 
average  volume  of  less  than  10  million 
Btu  per  day.  United  states  that  the  total 
volumes  to  be  delivered  to  South  Coast 
after  the  replacement  would  not  exceed 
the  total  volumes  authorized  prior  to  the 
replacement.  It  is  also  stated  that  the 
volumes  delivered  to  South  Coast  would 
remain  within  South  Coast's  existing 
certificated  entitlements.  United 
indicates  that  the  old  meter  was 
authorized  in  Docket  No.  G-1447. 
United  estimates  a  removal  cost  of  the 
old  facihty  of  $62.00  and  a  cost  of  the 
new  meter  of  $5,288.  which  would  be 
reimbursed  by  South  Coast. 

United  states  that  it  has  sufficient 
capacity  to  render  the  proposed  service 
without  detriment  or  disadvantage  to  its 
other  customers;  and  that  its  tariff  does 
not  prohibit  the  proposed  reassignment 
of  volumes. 

Any  person  or  the  Commission's  staff 
may,  within  45  days  after  issuance  of 
the  instant  notice  by  the  Commission, 
file  pursuant  to  Rule  214  of  the 
Commission's  Procedural  Rules  (18  CFR 
385.214)  a  motion  to  intervene  or  notice 
of  intervention  and  pursuant  to 
§  157.205  of  the  Regulations  under  the 
Natural  Gas  Act  (18  CFR  157.205)  a 
protest  to  the  request.  If  no  protest  is 


1  United  has  advised  that  as  of  August  24, 1993, 
the  name  of  United  has  been  changed  to  Koch 
Gateway  Pipehne  Company. 


filed  within  the  time  allowed  therefor, 
the  proposed  activity  shall  be  deemed  to 
be  authorized  effective  \he  day  after  the 
time  allowed  for  filing  a  protest.  If  a 
protest  is  filed  and  not  vithdrawn 
within  30  days  after  the  time  allowed 
for  filing  a  protest,  the  instant  request 
shall  be  treated  as  an  application  for 
authorization  pursuant  to  section  7  of 
the  Natural  Gas  Act. 
Lois  D.  Cashell, 
Secretary.  I 

|FR  Doc  93-21192  Filed  8-31-93;  8:45  am] 

BILUNO  CODE  (717-01-41 


[Docket  No.  RS92-26-006] 

United  Gas  Pipe  Line  Co.;  Petition  for 
Waiver 

August  26, 1993.  1 

Take  notice  that  on  August  24,  1993, 
United  Gas  Pipe  Line  Ccmpany 
(United),  P.O.  Box  1478,  Houston,  Texas 
77251-1478.  filed  a  Notice  of  Petition 
for  Waiver  of  certain  part  284  reporting 
requirements. 

Specifically.  United  requests  a  waiver 
of: 

18  CFR  284.106  (a),  (b).  (c),  (d)  and  (g),  18 
CFR  284.222  and  18  CFR  284.223  (d),  (e)  and 
(f),  to  the  extent  necessary  to  implement  non- 
permanent  capacity  release  transactions  on 
United's  system  without  tha  necessity  of 
filing  initial  reports,  subsequent  reports, 
annual  reports,  notifications  of  termination 
and  storage  reports  reflecting  such  capacity 
release  transactions;  and, 

18  CFR  284.106(a)(3)(iv),  to  the  extent 
necessary  to  allow  United  t  j  add  or  delete 
'  receipt  and  delivery  points  without  the 
necessity  of  filing  subsequent  reports  under 
18  CFR  284.106(b). 

United  requests  an  effective  date  of 
October  1. 1993.  for  this  waiver. 

Any  person  desiring  to  be  heard  or  to 
make  any  protest  with  reference  to  said 
petition  should  on  or  before  September 
2. 1993.  file  with  the  Federal  Energy 
Regulatory  Commission,  Washington, 
DC  20426,  a  motion  to  intervene  or  a 
protest  in  accordance  with  the 
requirements  of  the  Coir  mission's  Rules 
of  Practice  and  Procedure  (18  CFR 
385.214  or  385.211)  and  the  Regulations 
under  the  Natural  Gas  Act  (18  CFR 
157.10).  All  protests  filed  with  the 
Commission  will  be  considered  by  it  in 
determining  the  appropriate  action  to  be 
taken  but  will  not  serve  to  make  the 
protestants  parties  to  the  proceeding. 
Any  person  wishing  to  become  a  party 
to  a  proceeding  or  to  participate  as  a 
party  in  any  hearing  the-ein  must  file  a 


motion  to  intervene  in  accordance  with 

the  Commission's  Rules. 

toil  D.  Cashell, 

Secretary. 

IFR  Doc.  93-21197  Filed  8-31-93;  8^45  ami 

WUJNG  COOC  «717-01-M 

[Docket  No.  RP93-61-000] 

U-T  Offshore  System;  informal 
Settlement  Conference 

August  26,  1993. 

Take  notice  that  an  informal 
settlement  conference  will  be  convened 
in  this  proceeding  on  September  2,  1993 
at  2  p.m.,  at  the  offices  of  the  Federal 
Energy  Regulatory  Commission,  810 
First  Street,  NE.,  Washington,  DC,  for 
the  purpose  of  exploring  the  possible 
settlement  of  the  issues  in  this 
proceeding. 

Any  party,  as  defined  by  18  CFR 
385.102(c),  or  any  participant  as  defined 
by  18  CDR  385.102(b),  is  invited  to 
attend.  Persons  wishing  to  become  a 
party  must  move  to  intervene  and 
receive  intervener  status  pursuant  to  the 
Commission's  regulations  (18  CFR 
385.214). 

For  additional  information,  please 
contact  Irene  E.  Szopo  at  (202)  208- 
1602.  or  Anja  M.  Clark  (202)  208-2034. 
Lois  D.  Cashell, 
Secretary. 
IFR  Doc.  93-21195  Filed  8-31-93;  8:45  am) 

BtUJNG  COOE  (717-01-11 


Advisory  Committee  on  Environmental 
Restoration  and  Waste  Management 

agency:  Department  of  Energy. 

ACTION:  Notice  of  open  meeting. 


summary:  Pursuant  to  the  provisions  of 
the  Federal  Advisory  Committee  Act 
(Pub.  L.  92-463,  86  Stat.  770),  notice  is 
hereby  given  of  the  following  Advisory 
Committee  meeting: 
NAME:  Environmental  Restoration  and 
Waste  Management  Advisory 
Committee  (EMAC). 
DATES  AND  TIMES:  Wednesday, 
September  22, 1993.  8  a.m.  to  5:45  p.m; 
Wednesday.  September  22. 1993.  7:30 
p.m.  to  10:30  p.m.;  Thursday. 
September  23. 1993.  8:30  a.m.  to  4:30 
p.m.:  Thursday,  September  23. 1993. 
7:30  p.m.  to  10:30  p.m. 
PiJkCE:  The  Shiloh  Inn.  780  Lindsay 
Blvd.,  Idaho  Falls.  Idaho  83402. 
FOR  FURTHER  INFORMATION  CONTACT: 
James  T.  Melillo,  Executive  Secretary, 
EMAC,  EM-1, 1000  Independence 
Avenue  SW.,  Washington.  DC  20585. 
(202)  586-4400. 
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SUPPLEMENTAnV  MFORMATION:  Purpose  of 
the  Committee.  The  purpose  of  (he 
Committee  is  to  provide  the  Assistant 
Secretary,  Environmental  Restoration 
and  Waste  Management  (EM)  with 
advice  and  recommendations  on  both 
the  substance  and  the  process  of  the  EM 
Programmatic  Environmental  Impact 
Statement  (PEIS)  and  other  EM  projects 
from  the  perspectives  of  affected  groups 
and  State  and  local  Governments.  The 
Committee  will  help  to  improve  the 
Environmental  Restoration  and  Waste 
Management  Program  by  assisting  in  the 
process  of  securing  consensus 
recommendations,  and  providing  the 
department's  numerous  publics  with 
opportunities  to  make  their  views 
known  on  the  Environmental 
Restoration  and  Waste  Management 
Program. 

Tentative  Agenda 

Wednesday.  September  22.  1993 

8  a.m. — Chairman  Glenn  Paulson  Opens 
the  Meeting 
Remarks  by  Mr.  Thomas  P.  Crumbly. 
Assistant  Secretary  of  Energy  for 
Environmental  Restoration  and 
Waste  Management 
Experts'  Discussion  of  Waste 
Management  and  Storage  Issues 
from  a  National  Perspective 
12:15  p.m. — Lunch 
1:45  p.m. — Regional  Perspectives  on 
Idaho  Waste  Management  Issues 
(Panel  Discussion) 
Committee  Business 
5:45  p.m. — Meeting  Adjourns 
7:30  p.m. — Public  Comment  Session 
10:30  p.m.— Meeting  Adjourns 

Thursday.  September  23.  1993 

8:30  a.m. — Chairman  Paulson 
Reconvenes  Public  Meeting 
Committee  Business 
Status  of  Budget  Development 
Status  of  Compliance  Agreements 
12  p.m. — Lunch 

1:30  p.m. — Environmental  Restoration 
Effectiveness — Cost  versus  Benefits 
from  an  Idaho  National  Engineering 
Laboratory  perspective.  (Panel 
Discussion] 
Committee  Business 
4:30  p.m. — Meeting  Adjourns  for  Dinner 
7:30  p.m. — Special  Presentation  on  Risk 
Assessment  Methodologies 
Public  Question  and  Answer  Period 
10:30  p.m.— Meeting  Ends 

A  final  agenda  will  be  available  at  the 
meeting. 

Public  Participation 

The  meeting  is  open  to  the  public. 
Written  statements  may  be  Tiled  with 
the  Committee  either  before  or  after  the 
meeting.  Members  of  the  public  who 


wish  to  make  oral  statements  pertaining 
to  agenda  items  should  contact  James  T. 
Meiillo  at  the  addre,ss  or  telephone 
number  ILsted  above.  Individuals 
wishing  to  orally  address  the  committee 
during  the  public  comment  session 
sliould  call  (800)  862-8860  and  leave  a 
mes.sage.  Individuals  may  also  register 
on  September  22. 1993,  at  the  meeting. 
Every  effort  will  be  made  to  hear  aii 
those  wishing  to  speak  to  the 
committee,  on  a  flrst  come,  first  serve 
basis.  Those  who  call  in  and  reserve 
time  vfill  be  given  the  opportunity  to 
speak  first.  The  Committee  Chairperson 
is  empowered  to  conduct  the  meeting  in 
a  fashion  that  will  facilitate  the  orderly 
conduct  of  business. 

Transcripts  and  Minutes 

A  transcript  and  minutes  of  the 
meeting  will  be  available  for  public 
review  and  copying  at  the  Freedom  of 
Information  Public  Reading  Room,  lE- 
190,  Forrestal  Building.  1000 
Independence  Avenue.  SW., 
Washington.  DC  20585  between  9  a.m. 
and  4  p.m..  Monday  through  Friday, 
except  Federal  holidays. 

Issued  at  Wastiington.  DC  on  August  26. 
1993. 

Howard  H.  Raiken. 

Advisory  Commitlee  Management  Officer. 
[FR  Doc.  93-21282  Filed  8-31-93.  8:45  amj 

BnJJNC  CODE  MSO-OI-M 


Hydrogen  Technical  Advisory  Panel 

AGENCY:  Department  of  Energy. 
ACTION:  Notice  of  open  meeting. 

SOMMARY:  Pursuant  to  the  provisions  of 
the  Federal  Advisory  Committee  Aci 
(Pub.  L.  92-463.  86  stat.  770.  as 
amended),  notice  is  hereby  given  of  the 
following  advisory  committee  meeting: 
NAME:  Hydrogen  Technical  Advisory 
Panel.\ 

Date  and  Time:  Tuesday.  September 
28.  1993. 12:30  p.m.-5:30  p.m.; 
Wednesday.  September.  29. 1993.  9 
a.m. -3:30  p.m. 

Place:  SoeratOn  Premiere  at  Tysons 
Comer,  8661  Leesburg  Pike.  Vienna.  VA 
22182.  Telephone:  (703)  448-1234. 
FOR  FURTHER  MFORMATtON  CONTACT: 
Dr.  Russell  Eaton,  Designated  Federal 
Official,  1000  Independence  Avenue. 
SW.,  Washington,  DC  20585,  (202)  586- 
1506. 

SUPPLEMENTARY  INFORMATION:  Purpose  of 
the  Committee:  The  Hydrogen  Technical 
Advisory  Panel  (HTAP)  will  advise  the 
Secretary  of  Energy,  who  has  the  overall 
management  re.<tponsibility  for  carrying 
out  the  programs  under  the  Mat.sunaga 
Hydrogen  Research.  Development,  and 


Demonstration  Program  Act  of  1990, 
Public  Law  101-566.  The  Panel  will 
review  and  make  any  necessary 
recommendations  to  the  Secretary  on 
the  following  items:  (1)  The 
implementation  and  conduct  of 
programs  required  by  the  Act.  (2)  the 
economic,  tecJinological.  and 
environmental  consequences  of  the 
deployment  of  hydrogen  production  and 
use  systems,  and  (3)  the  contents  of  the 
compreh^isive  5-yeer  program  required 
by  the  Act. 

Tentative  Agenda 

Tuesday.  September  28.  1993 

12:30  p.m. — Introductions,  All 
12:45  p.m. — Opening  Remarks.  J.  Biric 

1  p.m.— DOE  Report,  R.  Eaton 

1:30  p.m. — DOE  Implementation  Plan. 
N.  RossmeissI 

2  p.m. — Discussion  of  Plan.  All 

3  p.m. — Break 

3:15  p.m. — Closure  on  Vision  Statement, 

Panel  Vote 
3:30  p.m. — Aircraft  Development 

Program.  A.  Bain 

4  p.m. — Discussion  of  Proposed 
Program.  All 

4:45  p.m. — Public  Comments  (5-minute 

rule).  Public 
5:35  p.m. — Adjournment 
5:45  p.m. — Reception.  Panel/Guests 

Wednesday.  September  29.  1993 

9  a.m. — Recent  Pathway  Studies.  J. 
Badin 

9:30  a.m. — Discussion  of  Pathway 
Studies.  All 

10  a  m.— DOD  Programs.  TBD 

10:30  a.m. — Discussion  DOD  Program. 

All 
11a.m. — Break 
11:30  a.m. — Transportation 

Development  Program.  F.  Lynch 
12  noon — Discussion  of  Transportation 

Program.  All 
12:45  p.m. — Lunch 
1:45  p.m. — Basic  Research  and 

Analytical  Studies  Program.  H. 

Linden 
2:15  p.m. — Discussion  of  Above.  All 
3  p.m.— Round  Table.  All 
3:25  p.m. — Action  Items/Next  Meeting. 

I.  Birk 
3:30  p.m. — Adjournment 

Public  Participation 

The  meeting  is  open  to  the  public. 
The  Chairman  of  the  HTAP  is 
empowered  to  conduct  the  meeting  in  a 
fashion  that  will,  in  the  Chairman's 
judgment,  facilitate  the  orderly  conduct 
of  business. 

Any  member  of  the  public  who 
wishes  to  make  an  oral  presentation 
(five  minutes  or  less)  pertaining  to 
agenda  items  should  contact  the 


C 
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Designated  Federal  OfTicial  at  the 
address  or  telephone  number  listed 
above.  Requests  must  be  received  before 
5  p.m.  (E.D.T.)  Wednesday,  September 
22, 1993,  and  reasonable  provision  will 
be  made  to  include  the  presentation 
during  the  public  comment  period.  It  is 
requested  that  oral  presenters  provide 
15  copies  of  their  statements  at  the  time 
of  their  presentations. 

Written  testimony  pertaining  to 
agenda  items  may  be  submitted  prior  to 
the  meeting.  Written  testimony  must  be 
received  by  the  Designated  Federal 
Official  at  the  address  shown  above 
before  5  p.m.  (E.D.T.)  Wednesday. 
September  22. 1993.  to  assure  that  it  is 
considered  by  Panel  members  during 
the  meeting. 

Minutes 

A  transcript  of  this  meeting  will  be 
available  for  public  review  and  copying 


approximately  30  days  following  the 
meeting  at  the  Public  Reading  Room  lE- 
190.  Forrestal  Building.  1000 
Independence  Avenue  SW.. 
Washington,  DC.  between  9  a.m.  and  4 
p.m..  Monday  through  Friday  except 
Federal  holidays. 

Issued  at  Washington.  DC  on  August  26. 
1993. 

Marcia  L.  Morris, 

Deputy  Advisory  Committee  Management 
Officer 
|FR  Doc.  93-21283  Filed  ft-31-93: 8:45  am] 

nUJNCCOOE  MS0-01-M 


Office  of  Hearings  and  Appeatt 

Cases  Filed  During  the  Week  of  July  16 
through  July  23, 1993 

During  the  week  of  July  16  through 
luly  23. 1993,  the  appeals  and 


applications  for  exception  or  other  relief 
listed  in  the  Appendix  to  this  Notice 
were  filed  with  the  Office  of  Hearings 
and  Appeals  of  the  Department  of 

Energy. 

,  Under  DOE  procedural  regulations.  10 
CFR  part  205.  any  person  who  will  be 
aggrieved  by  the  DOE  action  sought  in 
these  cases  may  file  written  comments 
on  the  application  within  ten  days  of 
service  of  notice,  as  prescribed  in  the 
procedural  regulations.  For  purposes  of 
the  regulations,  the  date  of  service  of 
notice  is  deemed  to  be  the  date  of 
publication  of  this  Notice  or  the  date  of 
receipt  by  an  aggrieved  person  of  actual 
notice,  whichever  occurs  first.  All  such 
comments  shall  be  filed  with  the  Office 
of  Hearings  and  Appeals,  Department  of 
Energy.  Washington,  DC  20585. 

Dated:  August  26. 1993. 
George  B.  Breznay, 
Director,  Office  of  Hearings  and  Appeals. 


List  of  Cases  Received  by  the  Office  of  Hearings  and  Appeals 

[Week  ot  July  16  through  July  23.  1993] 


Date 


Jul.  20.1993 


Jul.  20.  1993 


Name  and  location  of  applicant 


Gil-Mc  OU  Corporation  et  al.  (See  Attached 
List)  Washir)gton,  DC. 


L.  K.  Seymour.  Idaho  Falls.  ID 


Case  No. 


LEF-^54  thru 
L^-0112 


LFA-0310 


Type  of  sut>mission 


Implementation  ot  special  refund  procedures.  If  Granted: 
The  Office  of  Hearings  and  Appeals  would  tmptement 
Special  Refund  Procedures  pursuant  to  10  CFR  Part 
205.  Subpart  V. 

Appeal  of  an  information  request  denisd.  If  Granted:  L  K. 
Seymour  would  receive  access  to  persorv>el  records  re- 
lating to  engineering  rranagement  positions  in  tw  New 
Production  Reactors  Office. 


LEF-0054  Gil-MC  Oil  Corp.  LEF-0074 

LEF-0055  Leclair  Operating  Co.  LEF-0075 

LEF-0056  SRG  Corporation  LEF-0076 

LEF-0057  Intercoastal  Oil  Co.  LEF-0077 

LEF-0058  Crude  Oil  Purchasing.  Inc.  LEF-0078 

LEF-0059  Jaguar  Petroleum.  Inc.  LEF-0079 

LEF-0060  N.C.  Ginther  Company  LEF-0080 

LEF-0061  Bell  Fuels.  Inc.  LEF-0081 

LEF-0062  Este  Oil  Company  LEF-0082 

LEF-0063  G  &  G  Oil  Company  LEF-0083 

LEF-0064  General  Petroleum  LEF-0084 

LEF-0065  Reco  Petroleum.  Inc.  LEF-0085 

LEF-0066  SOS  Monarch  Oil  Corp.  LEF-0086 

LEF-0067  Capitol  66  Oil  Company  LEF-0087 

LEF-0068  Cumberland  Farms  Dairy,  LEF-0088 

Inc.  LEF-0089 

LEF-0069  KickapooOil  LEF-0090 

LEF-0070  Lampton-Love.  Inc.  LEF-0091 

LEF-0071  Skinnev's  Inc.  LEF-0092 

LEF-G072  Vermont  Morgan  LEF-0093 

Corporation  LEF-0094 
LEF-0073  Gulf  States  Oil  and  Refining      LEF-0095 


Beacon  Bay  Enterprises.  Inc. 

Bob's  Broadway 

Clearview  Guu 

E-Z  Service.  Inc. 

Ed's  Exxon 

Milbrae  Shell 

Bob  Hutchinsor ,  Inc. 

Buchanan  Shell.  Inc. 

Jim  Campbell  Shell 

Miles  Union  Se-vice 

Ron's  Shell 

Elwood  Chevron  Service 

A-1  Exxon 

Half  Moon  Bay  Ixxon 

Redhill  Mobile  id  Towing 

Pete  Alijian  Chevron 

Shaw  &  99  Chevron 

Sunset  Blvd.  Car  Wash 

Aptos  Shell 

Alameda  Chevnn 

Ben's  Exxon  Service 

Berr)'essa  Chevron 


LEF-0D96  Bill  Wren's  Shell 
LEF-0097  Cutting  Shell  Service 
LEF-0098  Ed  Gularte  Chevron 
LEF-0099  Joe  Berube  Services 
LEF-0100  McDowell  Exxon 
LEF-OlOl  Petaluma  Standard  Service 
LEF-0102  Regalia's  Chevron  Service 
LEF-0103  Starr  Union  Service 
LEF-0104  Tenth  Street  Chevron 
LEF-0105  Tom's  Coffee  Tree  Chevron 
LEF-0106  Wallace  Arco  Service 
LEF-0107  Wah's  Shell  Ser\'ice 
LEF-0108  Weber's  Chevron  Service 
LEF-0109  C  J.  King  Chevron 
LEF-0110  Hughes  Burlingame  Shell 
LEF-Olll  Sandusky's  Union  Service 
LEF-0112  Skycrest  Shell 


Date  received 


7/1»93  thru  7/2a93  .-.. 
7/16«3  thnj  7/23/93  ..... 


Refund  Appucations  Received 


■Name  of  refund  proceeding/Name  of  refund  appCcant 


.^tentlc 


tic  Richfield  applications  received  .. 
oil  refund  applications  received 


Case  Na 


RF304-1423S  IhOJ  RF304-14252 
RF321-19801  Ihnj  RF321-19812 
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Refund  Appucations  Received 


Date  received 


tian)9  of  refund  proceeding/Name  of  refund  applicant 

Waterloo  Service  Company 

Eagle  Rock  Bos  Co  

Hansen  Bros.  Enterprises,  Inc 

Van  Md  Farms  

Olton  Grain  Coop 

Farmers  Coop  Assoc 

Ottawa  Lake  Coop  Elevator  


Case  No. 


7/1 9«3 
7/1 9«3 
7/1 9«3 
7/1 9«3 
7/2(V93 
7/20/93 
7/22J93 


RF340-188 

RF272-94790 

RF272-94791 

RF346-56 

RF272-94792 

RF272-94793 

RF272-94794 


IFR  Doc.  93-21286  Filed  R-31-93;  8:45  ami 

nUMO  COOC  M50-01-P 


Issuance  of  Proposed  Decision  and 
Order  During  the  Vieek  of  July  26 
Through  July  30, 1993 

During  the  week  of  July  26  through 
July  .30,  1993,  the  proposed  decision 
and  order  summarized  below  was 
issued  by  the  Office  of  Hearings  and 
Appeals  of  the  Department  of  Energy 
with  regard  to  an  application  for 
exception. 

Under  the  procedural  regulations  that 
apply  to  exception  proceedings  (10  CFR 
part  205,  subpart  D),  any  person  who 
will  be  aggrieved  by  the  issuance  of  a 
proposed  decision  and  order  in  final 
form  may  file  a  written  notice  of 
objection  within  ten  days  of  service.  For 
purposes  of  the  procedural  regulations, 
the  date  of  service  of  notice  is  deemed 
to  be  the  date  of  publication  of  this 
Notice  or  the  date  an  aggrieved  person 
receives  actual  notice,  whichever  occurs 
first. 

The  procedural  regulations  provide 
that  an  aggrieved  party  who  fails  to  file 
a  Notice  of  Objection  within  the  time 
period  specified  in  the  regulations  will 
be  deemed  to  consent  to  the  issuance  of 
the  proposed  decision  and  order  in  final 
form.  An  aggrieved  party  who  wishes  to 
contest  a  determination  made  in  a 
proposed  decision  and  order  must  also 
file  a  detailed  statement  of  objections 
within  30  days  of  the  date  of  service  of 
the  proposed  decision  and  order.  In  the 
statement  of  objections,  the  aggrieved 
party  must  specify  each  issue  of  fact  or 
law  that  it  intends  to  contest  in  any 
further  proceeding  involving  the 
exception  matter. 

Copies  of  the  full  text  of  this  proposed 
decision  and  order  are  available  in  the 
Public  Reference  Room  of  the  Office  of 
Hearings  and  Appeals.  Room  lE-234, 
Forrestal  Building.  1000  Independence 
Avenue.  S.W..  Washington.  D.C.  20585, 
Monday  through  Friday,  between  the 
hours  of  1  p.m.  and  5  p.m..  except 
federal  holidays. 


Dated:  August  26. 1993. 
George  B.  Breznay, 

Director.  Office  of  Hearings  and  Appeals. 

Texport  Oil  Company,  Houston,  Texas, 
LEE-0047,  Reporting  Requirements 

Texport  Oil  Company  (Texport)  filed 
an  Application  for  Exception  firom  the 
provision  of  filing  Form  EIA-782B,  the 
"Reseller's/Retailers'  Monthly 
Petroleum  Product  Sales  R(«)ort."  The 
exception  request,  if  granted,  would 
permit  Texport  to  be  exempted  from 
filing  Form  EIA-782fi^On  July  27. 1993. 
the  Department  of  Energy  issued  a 
Proposed  Decision  and  Order  which 
determined  that  the  exception  request 
be  denied. 

[FR  Doc.  93-21291  Filed  8-31-93;  845  ami 

BIUJNO  CODE  M50-01-P 


Office  of  Energy  Efficiency  and 
Renewable  Energy 

[Case  No.  F-059] 

Energy  Conservation  Program  for 
Consumer  Products:  Granting  of  the 
Application  for  Interim  Waiver  and 
Publishing  of  the  Petition  for  Waiver  of 
DOE  Furnace  Test  Procedures  From 
The  Ducane  Company  Inc. 

AGENCY:  Office  of  Energy  Efficiency  and 
Renewable  Energy,  Department  of 
Energy. 

SUMMARY:  Today's  notice  publishes  a 
letter  granting  an  Interim  Waiver  to  The 
Ducane  Company  Inc.  (Ducane)  from  the 
existing  Department  of  Energy  (DOE) 
test  procedure  regarding  blower  time 
delay  for  the  company's  DHC,  ULB,  and 
UH  series  of  oil  furnaces. 

Today's  notice  also  publishes  a 
"Petition  for  Waiver"  from  Ducane. 
Ducane's  Petition  for  Waiver  requests 
DOE  to  grant  relief  from  the  DOE 
furnace  test  procedure  relating  to  the 
blower  time  delay  specification.  Ducane 
seeks  to  test  using  a  blower  delay  time 
of  30  seconds  for  its  UHC.  ULB,  and  UH 
series  of  oil  furnaces  instead  of  the 
specified  1.5-minute  delay  between 
burner  on-time  and  blower  on-time. 
DOE  is  soliciting  comments,  data,  and 


information  respecting  the  Petition  for 
Waiver. 

DATES:  DOE  will  accept  comments,  data, 
and  information  not  later  than  October 
1, 1993. 

ADDRESSES:  Written  comments  and 
statements  shall  be  sent  to:  Department 
of  Energy.  Office  of  Energy  Efficiency 
and  Renewable  Energy.  Case  No.  F-059. 
Mail  Stop  CE-90,  room  6B-025, 
Forrestal  Building.  1000  Independence 
Avenue.  SW.,  Washington.  DC  20585. 
(202)  586-3012. 

FOR  FURTHER  INFORMATION  CONTACT: 

Cyrus  H.  Nasseri.  U.S.  Department  of 
Energy.  Office  of  Energy  Efficiency 
and  Renewable  Energy.  Mail  Station 
EE-431.  Forrestal  Building,  1000 
Independence  Avenue,  SW.. 
Washington.  DC  20585.  (202)  586- 
9127. 

Eugene  Margolis,  Esq.,  U.S.  Department 
of  Energy,  Office  of  General  Counsel, 
Mail  Station  GC-41,  Forrestal 
Building,  1000  Independence  Avenue. 
SW.,  Washington.  DC  20585,  (202) 
586-9507. 

SUPPLEMENTARY  INFORMATION:  The 
Energy  Conservation  Program  for 
Consumer  Products  (other  than 
automobiles)  was  established  pursuant 
to  the  Energy  Policy  and  Conservation 
Act  (EPCA).  Public  Law  94-163,  89  Stat. 
917.  as  amended  by  the  National  Energy 
Conservation  Policy  Act  (NECPA), 
Public  Law  95-619,  92  Stat.  3266.  the 
National  Appliance  Energy 
Conservation  Act  of  1987  (NAECA), 
Public  Law  100-12.  the  National 
Appliance  Energy  Conservation 
Amendments  of  1988  (NAECA  1988). 
Public  Law  100-357.  and  the  Energy 
Policy  Act  of  1992  (EPAct).  Public  Law 
102-486. 106  Stat.  2776,  which  requires 
DOE  to  prescribe  standardized  test 
procedures  to  measure  the  energy 
consumption  of  certain  consumer 
products,  including  furnaces.  The  intent 
of  the  test  procedures  is  to  provide  a 
comparable  measure  of  energy 
consumption  that  will  assist  consumers 
iii- making  purchasing  decisions.  These 
test  procedures  appear  at  10  CFR  part 
430,  subpart  B. 


DOE  amended  the  prescribed  test 
procedures  by  adding  10  CFR  430.27  on 
September  26. 1980,  creating  the  waiver 
process.  45  FR  64108.  Thereafter.  DOE 
further  amended  the  appliance  test 
procedure  waiver  process  to  allow  the 
Assistant  Secretary  for  Energy  Efficiency 
and  Renewable  Energy  (Assistant 
Secretary)  to  grant  an  Interim  Waiver 
from  test  procedure  requirements  to 
manufacturers  that  have  petitioned  DOE 
for  a  waiver  of  such  prescribed  test 
procedures.  51  FR  42823.  November  26. 
1986. 

The  waiver  process  allows  the 
Assistant  Secretarj'  to  waive  temporarily 
test  procedures  for  a  particular  basic 
model  when  a  petitioner  shows  that  the 
basic  model  contains  one  or  more 
design  characteristics  which  prevent 
testing  according  to  the  prescribed  test 
procedures  or  when  the  prescribed  test 
procedures  may  evaluate  the  basic 
model  in  a  manner  so  unrepresentative 
of  its  true  energy  consumption  as  to 
provide  materially  inaccurate 
comparative  data.  Waivers  generally 
remain  in  effect  until  final  test 
procedure  amendments  become 
effective,  resolving  the  problem  that  is 
.  the  subject  of  the  waiver. 

The  Interim  Waiver  provisions  added 
by  the  1986  amendment  allow  the 
Secretary  to  grant  an  Interim  Waiver 
when  it  is  determined  that  the  applicant 
will  experience  economic  hardship  if 
the  Application  for  Interim  Waiver  is 
denied,  if  it  appears  likely  that  the 
Petition  for  Waiver  will  be  granted,  and/ 
or  the  Assistant  Secretary  determines 
that  it  would  be  desirable  for  public 
policy  reasons  to  grant  immediate  relief 
pending  a  determination  on  the  Petition 
for  Waiver.  An  Interim  Waiver  remains 
in  effect  for  a  period  of  180  days  or  until 
DOE  issues  its  determination  on  the 
Petition  for  Waiver,  whichever  is 
sooner,  and  may  be  extended  for  an 
additional  180  days,  if  necessary. 

On  July  8. 1993.  Ducane  filed  an 
Application  for  Interim  Waiver 
regarding  blower  time  delay.  Ducane's 
Application  seeks  an  Interim  Waiver 
from  the  DOE  test  provisions  that 
require  a  1.5-minute  lime  delay  between 
the  ignition  of  the  burner  and  starting  of 
the  circulating  air  blower.  Instead. 
Ducane  requests  the  allowance  to  test 
using  a  30-second  blower  time  delay 
when  testing  its  UHC.  ULB.  and  UH 
series  of  oil  furnaces.  Ducane  states  that 
the  30-second  delay  is  indicative  of  how 
these  furiiaces  actually  operate.  Such  a 
delay  results  in  an  energy  savings  of 
approximately  0.7  to  0.9  percent 
(depending  on  model).  Since  current 
DOE  test  procedures  do  not  address  this 
variable  blower  time  delay,  Ducane  asks 
that  the  Interim  Waiver  be  granted. 


Previous  waivers  for  this  type  of  time 
blower  delay  control  have  been  granted 
by  DOE  to  Coleman  Company,  50  FR 
2710.  January  18. 1985;  Magic  Chef 
Company.  50  FR  41553.  October  11. 
1985;  Rheem  Manufacturing  Company, 
53  FR  48574,  Decemb«r  1, 1988,  56  FR 
2920.  January  25. 1991.  57  FR  10166. 
March  24.  1992.  and  57  FR  34560. 
August  5. 1992;  Trane  Company.  54  FR 
19226,  May  4, 1989,  56  FR  6021, 
February  14. 1991,  57  FR  10167,  March 
24, 1992.  and  57  FR  22222,  May  27. 
1992;  Lennox  Industries.  55  FR  50224. 
December  5. 1990.  and  57  FR  49700. 
November  3. 1992;  Inter-City  Products 
Corporation.  55  FR  51487,  December  14. 

1990.  and  56  FR  63945,  December  6. 
1991:  DM0  Industries.  53  FR  4622, 
February  5, 1991;  Heil-Cuaker 
Corporation,  56  FR  6019,  February  14. 
1991;  Carrier  Corporation.  56  FR  6018, 
February  14. 1991.  and  57  FR  38830, 
August  27.  1992;  Amana  Refrigeration 
Inc..  56  FR  27958.  June  18. 1991.  56  FR 
63940.  December  6, 1991.  and  57  FR 
23392,  June  3, 1992;  Snyder  General 
Corporation,  56  FR  54960.  September  9. 
1991;  Goodman  Manufacturing 
Corporation.  56  FR  51713.  October  15^ 

1991.  and  57  FR  27970.  June  23, 1992; 
Ducane  Company.  56  FR  63943. 
December  6. 1991.  and  57  FR  10163. 
March  24, 1992;  Armstrong  Air 
Conditioning,  Inc.,  57  FR  899,  January  9. 

1992.  57  FR  10160,  March  24, 1992.  57 
FR  10161.  March  24. 1992.  57  FR  39193, 
August  28. 1992,  and  57  FR  54230, 
November  17, 1992;  Thermo  Products. 
Inc..  57  FR  903.  January  9. 1992; 
Consolidated  Industries  Corporation.  57 
FR  22220.  May  27. 1992;  Evcon 
Industries.  Inc..  57  FR  47847,  October 
20. 1992;  and  Bard  Manufacturing 
Company.  57  FR  53733.  November  12. 
1992.  Thus,  it  appears  likely  that  the 
Petition  for  Waiver  will  be  granted  for 
blower  time  delay. 

In  those  instances  where  the  likely, 
success  of  the  Petition  for  Waiver  has 
been  demonstrated'based  upon  I30E 
having  granted  a  waiver  for  a  similar 
product  design,  it  is  in  the  public 
interest  to  have  similsr  products  tested 
and  rated  for  energy  consumption  on  a 
comparable  basis. 

Therefore,  based  on  the  above.  DOE  is 
granting  Ducane  an  Interim  Waiver  for 
its  UHC,  ULB,  and  UH  series  of  oil 
furnaces.  Pursuant  to  paragraph  (e)  of 
§  430.27  of  the  Code  cf  Federal 
Regulations  part  430,  the  following 
letter  granting  the  Apolication  for 
Interim  Waiver  to  Ducane  was  issued. 

Pursuant  to  paragraph  (b)  of  10  CFR 
430.27.  DOE  is  hereby  publishing  the 
"Petition  for  Waiver"  in  its  entirety.  The 
petition  contains  no  confidential 
information.  DOE  solicits  comments. 


data,  and  information  respecting  the 
petition. 

Issued  in  Washington,  E)C.  August  25. 
1993. 
Robert  L.  S«n  Martin. 

Acting  Assistant  Secretary.  Energy  Efficiency 
and  Renewable  Energy. 
August  25. 1993. 
Mr.  Charles  W.  Adams. 
Vice  President.  Research  and  Development. 
Ducane  Heating  Division.  The  Ducane 
Company.  Inc..  Blackville.  South 
Carolina  29817-1199. 
Dear  Mr.  Adams:  This  is  In  response  to 
your  July  B,  1993,  Application  for  Interim 
Waiver  and  Petition  for  Waiver  from  the 
Department  of  Energy  (DOE)  test  procedure 
regarding  blower  time  delay  for  The  Ducane 
Company  Inc.  (Ducane)  UHC.  ULB.  and  UH 
series  of  oil  furnaces. 

Previous  waivers  for  this  type  of  timed 
blower  delay  control  have  been  granted  by 
DOE  to  Coleman  Company,  50  FR  2710, 
January  18, 1985;  Magic  Chef  Company,  50 
FR  41553,  October  11. 1985;  Rheem 
Manufacturing  Company,  53  FR  48574. 
December  1. 1988,  56  FR  2920,  January  25, 

1991.  57  FR  10166.  March  24. 1992.  and  57 
FR  34560,  Augiosl  5,  1992;  Trane  Company. 
54  PR  19226.  May  4,.1989,  56  FR  6021. 
February  14. 1991,  57  FR  10167,  March  24. 

1992,  and  57  FR  22222,  May  27. 1992: 
Lennox  Industries.  55  FR  50224,  December  5. 

1990,  and  57  FR  49700,  November  3, 1992; 
flnter-City  Products  Corporation.  55  FR 

51487.  December  14, 1990.  and  56  FR  63945, 
December  6. 1991;  DMO  Industries,  56  FR 
4622,  February  5, 1991;  Heil-Quaker 
Corporation,  56  FR  6019.  February  14. 1991; 
Carrier  Corporation,  56  FR  6018,  February  14. 

1991,  and  57  FR  38830,  August  27, 1992; 
Amana  Refrigeration  Inc.,  56  FR  27958,  June 

18. 1991,  56  FK  63940,  December  6, 1991. 
and  57  FR  23392.  June  3, 1992;  Snyder 
General  Corporation.  56  FR  54960. 
September  9. 1991 :  Goodman  Manufacturing 
Corporation.  56  FR  51713.  October  15, 1991, 
and  57  FR  27970.  June  23, 1992:  Ducane 
Company.  56  FR  63943,  December  6. 1991, 
and  57  FR  10163,  March  24,  1992;  Armstrong 
Air  Conditioning,  Inc..  57  FR  899.  January  9, 

1992,  57  FR  10160,  March  24,  1992.  57  FR 
10161.  March  24, 1992,  57  FR  39193,  August 

28. 1992,  and  57  FR  54230,  November  17. 
1992;  Thenno  Products,  Inc..  57  FR  903. 
January  9. 1992;  Consolidated  Industries 
Corporation.  57  Ffl  22220.  May  27. 1992; 
Evcon  Industries.  Inc..  57  FR  47847,  October 
20, 1992;  and  Bard  Manufacturing  Company, 
57  FR  53733.  November  12. 1992.  Thus,  it 
appears  likely  that  the  Petition  for  Waiver 
will  be  granted  for  blower  time  delay. 

Ducane's  Application  for  Interim  Waiver 
di>es  not  provide  sufficient  informationio 
evaluate  what,  if  any,  economic  impact  or 
competitive  disadvantage  Ducane  will  likely 
experience  absent  a  favorable  determination 
on  its  application.  However,  in  those 
instances  where  the  likely  success  of  the 
Petition  for  Waiver  has  been  demonstrated,, 
based  upon  DOE  having  granted  a  waiver  for 
a  similar  product  design,  it  is  in  the  public 
interest  to  have  similar  products  tested  and 
rated  for  energy  consumption  on  a 
comparable  l>asis. 
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Therefore.  Ducane's  Application  for  an 
Interim  Waiver  from  the  DOE  test  procedure 
for  its  UHC  ULB,  and  UH  series  of  oil 
furnaces  regarding  blower  time  delay  is 
granted. 

Ducane  shall  be  permitted  to  test  its  UHC, 
ULB,  and  UH  series  of  oil  furnaces  on  the 
basis  of  the  test  procedures  speciHed  in  10 
CFR  part  430,  subpart  B,  appendix  N,  with 
the  modiflcation  set  forth  below: 

(i)  Section  3.0  in  appendix  N  is  deleted  and 
replaced  with  the  following  paragraph: 

3.0    Test  Pnx»dure.  Testing  and 
measurements  shall  be  as  sptecifled  in 
Section  9  in  ANSI/ASHRAE  103-82  with  the 
exception  of  Sections  9.2.2,  9.3.1,  and  9.3.2, 
and  the  inclusion  of  the  following  additional 
procedures: 

(ii)  Add  a  new  paragraph  3.10  in  appendix 
N  as  follows: 

3.10    Gas-  and  Oil-Fueled  Central 
Furnaces.  Af^er  equilibrium  conditions  are 
achieved  following  the  cool-do%«i  test  and 
the  required  measurements  performed,  turn 
on  the  furnace  and  measure  the  flue  gas 
temperature,  using  the  thermocouple  grid 
described  above,  at  0.5  and  2.5  minutes  after 
the  main  burners)  comes  on.  Af^er  the 
burner  start-up.  delay  the  blower  start-up  by 
15  minutes  (t-)  unless:  (1)  the  furnace 
employs  a  single  motor  to  drive  the  power 
burner  and  the  indoor  air  circulation  blower, 
in  which  case  the  burner  and  blower  shall  be 
started  together;  or  (2)  the  furnace  is  designed 
to  operate  using  an  unvarying  delay  time  that 
is  other  than  1.5  minutes,  in  which  case  the 
fan  control  shall  be  permitted  to  start  the 
blower,  or  (3)  the  delay  time  results  in  the 
activation  of  a  temperature  safety  device 
which  shuts  off  the  burner,  in  which  case  the 
fen  control  shall  be  permitted  to  start  the 
blower.  In  the  latter  case,  if  the  fan  control 
is  adjustable,  set  it  to  start  the  blower  at  the 
highest  temperature.  If  the  fan  control  is 
permitted  to  start  the  blower,  measure  time 
delay  (t  - )  using  a  stop  watch.  Record  the 
measured  temperatures.  During  the  heat-up 
test  for  oil-fueled  furnaces,  maintain  the  draft 
in  the  flue  pipe  within  1 0.01  inch  of  water 
column  of  the  manufacturer's  recommended' 
on-period  draft. 

This  Interim  Waiver  is  based  upon  the 
presumed  validity  of  statements  and  all 
allegations  submitted  by  the  company.  This 
Interim  Waiver  may  be  removed  or  modified 
at  any  time  upon  a  determination  that  the 
factual  basis  underlying  the  application  is 
incorrect. 

The  Interim  Waiver  shall  remain  in  effect 
for  a  period  of  180  days  or  until  DOE  acts  on 
the  Petition  for  Waiver,  whichever  is  sooner, 
and  may  be  extended  for  an  additional  180- 
day  period,  if  necessary. 

Sincerely, 
Robert  L.  San  Martin, 

Acting  Assistant  Secretary,  Energy  Efficiency 
and  Benewable  Energy. 
luly  8, 1993 
Assistant  Secretary. 

Conservation  and  Fenewable  Energy,  United 
States  Department  of  Energy,  1000 
Independence  Avenue  Washington,  DC 
20858. 
Gentlemen:  Please  consider  this  Petition 
for  Waiver  and  Application  for  Interim 
Waiver  pursuant  to  title  10  CFR  430.27. 


Waiver  is  requested  from  the  test 
procedures  covering  oil  furnaces  found  at 
appendix  N  to  subpart  B  of  10  CFR  part  430. 
The  current  Heat-Up  Test  procedures 
requires  at  1.5  minute  time  delay  between 
burner  and  blower  startup.  The  Ducane 
Company  is  requesting  to  use  30  seconds 
instead  of  1.5  minutes  for  Series  "UHC.  ULB, 
and  UH"  Oil  Furnaces. 

These  models  will  employ  an  electronic 
blower  time  control  that  starts  the  blower  in 
approximately  30  seconds.  Our  testing 
indicates  an  increase  of  approximately  .7  to 
.9%  (depending  on  model)  in  AFUE  using 
the  30  second  time  delay. 

The  Ducane  Company  seeks  an  Interim 
waiver  because  it  is  likely  that  our  waiver 
will  be  granted.  Similar  waivers  have  been 
granted  to  other  manufacturers  in  the  past. 

A  copy  of  this  Petition  for  Waiver  and 
Application  for  Interim  Waiver  will  be  sent 
to  other  manufacturers  of  similar  type 
products. 

Respectfully  Yours, 
The  Ducane  Company,  Inc. 
Charles  W.  Adams, 

V.P.  Pesearch  and  Development.  Ducane 
Heating  Division. 
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[Cas*  No.  F-058] 

Energy  Conservation  Program  for 
Consumer  Products:  Granting  of  the 
Application  for  Interim  Waiver  and 
Publishing  of  the  Petition  for  Waiver  of 
DOE  Furnace  Test  Procedures  From 
Lennox  Industries  Inc. 

AGENCY:  Office  of  Energy  Efficiency  and 
Renewable  Energy,  Department  of 
Energy. 

SUMMARY:  Today's  notice  publishes  a 
letter  granting  an  Interim  Waiver  to 
Lennox  Industries  Inc.  (Lennox)  from 
the  existing  Department  of  Energy  (DOE) 
test  procedure  regarding  blower  time 
delay  for  the  company's  G23  and  G26 
series  of  furnaces. 

Today's  noti'ce  also  publishes  a 
"Petition  for  Waiver"  from  Lennox. 
Lennox's  Petition  for  Waiver  requests 
DOE  to  grant  relief  from  the  DOE 
furnace  test  procedure  relating  to  the 
blower  time  delay  specification.  Lennox 
seeks  to  test  using  a  blower  delay  time 
of  45  seconds  for  its  G23  and  G26  series 
of  furnaces  instead  of  the  specified  1.5- 
minute  delay  between  burner  on-time 
and  blower  on-time.  DOE  is  soliciting 
comments,  data,  and  information 
respecting  the  Petition  for  Waiver. 
DATES:  DOE  will  accept  comments,  data, 
and  information  not  later  than  October 
1,1993. 

ADDRESSES:  Written  comments  and 
statements  shall  be  sent  to:  Department 
of  Energy.  Office  of  Energy  Efficiency 
and  Renewable  Energy,  Case  No.  F-058, 


Mail  Stop  EE-90,  Room  6B-025, 
Forrestal  Building,  1000  Independence 
Avenue,  SW.,  Washington.  DC  20585, 
(202)  586-3012. 

FOR  FURTHER  INFORMATION  CONTACT: 
Cyrus  H.  Nasseri.  U.S.  Department  of 
Energy,  Energy  Efficiency  and 
Renewable  Energy.  Mail  Station  EE- 
431,  Forrestal  Building,  1000 
Independence  Avenue,  SW., 
Washington,  DC  20585,  (202)  586- 
9127. 
Eugene  Margolis.  Esq.,  U.S.  Department 
of  Energy,  Office  of  General  Counsel, 
Mail  Station  GC-41,  Forrestal 
Building,  1000  Independence  Avenue, 
SW.,  Washington.  DC  20585.  (202) 
586-9507. 
SUPPLEMENTARY  INFORMATION:  The 
Energy  Conservation  Program  for 
Consumer  Products  (other  than 
automobiles)  was  established  pursuant 
to  the  Energy  Policy  and  Conservation 
Act  (EPCA).  Publie  Uw  94-163,  89  Stat. 
917.  as  amended  by  the  National  Energy 
Conservation  Policy  Act  (NECPA). 
Public  Law  95-619.  92  Stat.  3266.  the 
National  Appliance  Energy 
Conservation  Act  of  1987  (NAECA). 
Public  Law  100-12.  the  National 
Appliance  Energy  Conservation 
Amendments  of  1988  (NAECA  1988). 
Public  Law  100-357.  and  the  Energy 
Policy  Act  of  1992  (EPAct)  Public  Uw 
102-486. 106  Stat.  2776.  which  requires 
DOE  to  prescribe  standardized  test 
procedures  to  measure  the  energy 
consumption  of  certain  consumer 
products,  including  furnaces.  The  intent 
of  the  test  procedures  is  to  provide  a 
comparable  measure  of  energy 
consumption  that  will  assist  consumers 
in  making  purchasing  decisions.  These 
test  procedures  appear  at  10  CFR  part  . 
430.  subpart  B. 

DOE  amended  the  prescribed  test 
procedures  by  adding  10  CFR  430.27  on 
September  26. 1980.  creating  the  waiver 
process.  45  FR  64108.  Thereafter.  DOE 
further  amended  the  appliance  test 
procedure  waiver  process  to  allow  the 
Assistant  Secretary  for  Energy  Efficiency 
and  Renewable  Energy  (Assistant 
Secretary)  to  grant  an  Interim  Waiver 
from  test  procedure  requirements  to 
manufacturers  that  have  petitioned  EKDE 
for  a  waiver  of  such  prescribed  test 
procedures.  51  FR  42823.  November  26. 
1986. 

The  waiver  process  allows  the 
Assistant  Secretary  to  waive  temporarily 
test  procedures  for  a  particular  basic 
model  when  a  petitioner  shows  that  the 
basic  model  contains  one  or  more 
design  characteristics  which  prevent 
testing  according  to  the  prescribed  test 
procedures  or  when  the  prescrilwd  test 
procedures  may  evaluate  the  basic 


model  in  a  manner  so  unrepresentative 
of  its  true  energy  consumption  as  to 
provide  materially  inaccurate 
comparative  data.  Waivers  generally 
remain  in  effect  until  final  test 
procedure  amendments  become 
effective,  resolving  the  problem  that  is 
the  subject  of  the  waiver. 

The  Interim  Waiver  provisions  added 
by  the  1986  amendment  allow  the 
Secretary  to  grant  an  Interim  Waiver 
when  it  is  determined  that  the  applicant 
will  experience  economic  hardship  if 
the  Application  for  Interim  Waiver  is 
denied,  if  it  appears  likely  that  the 
Petition  for  Waiver  will  be  granted,  and/ 
or  the  Assistant  Secretary  determines 
that  it  would  be  desirable  for  public 
policy  reasons  to  grant  immediate  relief 
pending  a  determination  on  the  Petition 
for  Waiver.  An  Interim  Waiver  remains 
in  effect  for  a  period  of  180  days  or  until 
DOE  issues  its  determination  on  the 
Petition  for  Waiver,  whichever  is 
sooner,  and  may  be  extended  for  an 
additional  180  days,  if  necessary. 

On  June  16, 1993,  Lennox  filed  an 
Application  for  Interim  Waiver 
regarding  blower  time  delay.  Lennox's 
Application  seeks  an  Interim  Waiver 
from  the  DOE  test  provisions  that 
require  a  1.5-minute  time  delay  between 
the  ignition  of  the  burner  and  starting  of 
the  circulating  air  blower.  Instead, 
Lennox  requests  the  allowance  to  test 
using  a  45-second  blower  time  delay 
when  testing  its  G23  and  G26  series  of 
furnaces.  Lennox  states  that  the  45- 
second  delay  is  indicative  of  how  these 
furnaces  actually  operate.  Such  a  delay 
results  in  an  energy  savings  of 
approximately  0.7  percent.  Since 
current  DOE  test  procedures  do  not 
address  this  variable  blower  time  delay, 
Lennox  asks  that  the  Interim  Waiver  be 
granted. 

Previous  waivers  for  this  type  of  time 
blower,  delay  control  have  been  granted 
by  DOE  to  Coleman  Company.  50  FR 
2710,  January  18, 1985;  Magic  Chef 
Company,  50  FR  41553.  October  11. 
1985;  Rheem  Manufacturing  Company. 
53  FR  48574,  December  1, 1988,  56  FR 
2920,  January  25, 1991,  57  FR  10166, 
March  24, 1992,  and  57  FR  34560, 
August  5, 1992;  Trane  Company,  54  FR 
19226,  May  4,  1989,  56  FR  6021, 
February  14. 1991,  57  FR  10167,  March 
24. 1992.  and  57  FR  22222,  May  27. 
1992;  Lennox  Industries,  55  FR  50224, 
December  5,  1990,  and  57  FR  49700, 
November  3, 1992;  Inter-City  Products 
Corporation,  55  FR  51487,  December  14, 
1990,  and  56  FR  63945,  December  6, 
1991;  DMO  hidustries,  56  FR  4622, 
February  5, 1991;  Heil-Quaker 
Corporation,  56  FR  6019,  February  14, 
1991:  Carrier  Corporation,  56  FR  6018, 
February  14,  1991.  and  57  FR  38830, 


August  27, 1992;  Amana  Refrigeration 
Inc..  56  FR  27958.  June  18. 1991. *56  FR 
63940,  December  6, 1991.  and  57  FR 
23392.  June  3. 1992;  Snyder  General 
Corporation,  56  FR  54960,  September  9, 
1991;  Goodman  Manufacturing 
Corporation,  56  FR  51713,  October  15. 

1991,  and  57  FR  27970,  June  23. 1992; 
Ducane  Company.  56  FR  63943, 
December  6,  1991,  and  57  FR  10163. 
March  24, 1992;  Armstrong  Air 
Conditioning,  Inc.,  57  FR  899,  January  9, 

1992,  57  FR  10160,  March  24, 1992,  57 
FR  10161,  March  24, 1992,  57  FR  39193, 
August  28, 1992,  and  57  FR  54230, 
November  17. 1992;  Thecno  Products. 
Inc..  57  FR  903,  January? ,  1992; 
Consolidated  Industries  Corporation,  57 
FR  22220,  May  27, 1992;  Evcon 
Industries,  Inc..  57  FR  47847.  October 
20, 1992;  and  Bard  Manufacturing 
Company.  57  FR  53733,  November  12. 
1992.  Thus,  it  appears  lik'3ly  that  the 
Petition  for  Waiver  will  be  granted  for 
blower  time  delay. 

In  those  instances  where  the  likely 
success  of  the  Petition  for  Waiver  has 
been  demonstrated  based  upon  DOE 
having  granted  a  waiver  for  a  similar 
product  design,  it  is  in  the  public 
interest  to  have  similar  products  tested 
and  rated  for  energy  consumption  on  a 
comparable  basis. 

Therefore,  based  on  the  above,  DOE  is 
granting  Lennox  an  Interim  Waiver  for 
its  G23  and  G26  series  of  furnaces. 
Pursuant  to  paragraph  (e)  of  Section 
430.27  of  the  Code  of  Federal 
Regulations  part  430,  the  following 
letter  granting  the  Application  for 
Interim  Waiver  to  Lennox  was  issued. 

Pursuant  to  paragraph  (b)  of  10  CFR 
430.27,  DOE  is  hereby  publishing  the 
"Petition  for  Waiver"  in  its  entirety.  The 
petition  contains  no  confidential 
information.  EKDE  solicits  comments, 
data,  and  information  respecting  the 
petition. 

Issued  in  Washington,  DC,  August  25, 
1993. 

Robert  L.  San  Martin, 

Acting  Assistant  Secretary,  Energy  Efficiency 
and  Renewable  Energy. 
August  25. 1993.  i 

Mr.  David  W.  Treadwell,     1 
Vice  President,  Research  and  Development, 
Lennox  Industries  Inc.,  PO.  Box  110877, 
CamUton,  TX  75011-0877. 

Dear  Mr.  Treadwell:  This  is  in  response  to 
your  June  16, 1993,  Application  for  Interim 
Waiver  and  Petition  for  Waiver  from  the 
Department  of  Energy  (DOE)  test  procedure 
regarding  blower  time  delay  for  the  Lennox 
Industries  Inc.  (Lennox)  G23  and  G26  series 
of  furnaces. 

Previous  waivers  for  this  type  of  timed 
blower  delay  control  have  lieen  granted  by 
DOE  to  Coleman  Company.  50  FR  2710. 
January  18, 1985;  Magic  Chef  Company.  50 


FR  41553.  October  11. 1985;  Rheem 
Manufacturing  Company,  53  FR  48574. 
December  1, 1988,  56  FR  2920,  January  25, 

1991.  57  FR  10166,  March  24, 1992,  and  57 
FR  34560,  August  5, 1992;  Trane  Company. 
54  FR  19226,  May  4. 1989,  56  FR  6021, 
February  14, 1991.  57  FR  10167,  March  24. 

1992,  and  57  FR  22222,  May  27, 1992; 
Lennox  Industries,  55  FR  50224.  December  5. 

1990,  and  57  FR  49700,  November  3, 1992; 
Inter-Citv  Products  Corporation,  55  FR 
51487.  Etecember  14, 1990,  and  56  FR  63945, 
December  6. 1991;  DMO  Industries,  56  FR 
4622,  February  5, 1991;  Heil-Quaker 
Corporation,  56  FR  6019,  February  14, 1991; 
Carrier  Corporation,  56  FR  6018,  February  14, 

1991,  and  57  FR  38830,  August  27, 1992; 
Amana  Refrigeration  Inc.,  56  FR  27958.  Juno 

18. 1991,  56  FR  63940.  December  6, 1991, 
and  57  FR  23392,  June  3, 1992;  Snyder 
General  Corporation,  56  FR  54960. 
September  9, 1991 ;  Goodman  Manufecturing 
Corporation,  56  FR  51713,  October  15, 1991, 
and  57  FR  27970.  June  23, 1992;  Ducane 
Company.  56  FR  63943,  December  6, 1991, 
and  57  FR  10163,  March  24. 1992;  Armstrong 
Air  Conditioning.  Inc.,  57  FR  899,  January  9. 

1992,  57  FR  10160,  March  24, 1992,  57  FR 
10161,  March  24, 1992.  57  FR  39193.  August 

28. 1992,  and  57  FR  54230,  November  17, 
1992;  Thenno  Products,  Inc.,  57  FR  903, 
January  9, 1992;  Consolidated  Industries 
Corporation,  57  FR  22220,  May  27, 1992; 
Evcon  Industries,  Inc.,  57  FR  47847.  October 
20, 1992:  and  Bard  Manufacturing  Company, 
57  FR  53733,  November  12, 1992.  Thus,  it 
appears  likely  that  the  Petition  for  Waiver 
will  be  granted  for  blower  time  delay. 

Lennox's  Application  for  Interim  Waiver 
does  not  provide  sufficient  information  to 
evaluate  what,  if  any.  economic  impact  or 
competitive  disadvantage  Lennox  will  likely 
experience  absent  a  favorable  determination 
on  its  application.  However,  in  those 
instances  where  the  likely  success  of  the 
Petition  for  Waiver  has  been  demonstrated, 
based  upon  DOE  having  granted  a  waiver  for 
a  similar  product  design,  it  is  in  the  public 
interest  to  have  similar  products  tested  and 
rated  for  energy  consumption  on  a 
comparable  ttasis. 

Therefore.  Lennox's  Application  for  an 
Interim  Waiver  from  the  DOE  test  procedure 
for  its  G23  and  G26  series  of  furnaces 
regarding  blower  time  delay  is  granted. 

Lennox  shall  be  permitted  to  test  its  G23 
and  G26  series  of  furnaces  on  the  basis  of  the 
test  procedures  specified  in  10  CFR  part  430. 
subpart  B.  appendix  N,  with  the  modification 
set  forth  below: 

(i)  Section  3.0  in  appendix  N  is  deleted  and 
replaced  with  the  following  paragraph: 

3.0    Test  Procedure.  Testing  and 
measurements  shall  be  as  specified  in 
Section  9  in  ANSI/ASHRAE  103-82  with  the 
exception  of  Sections  9.2.2,  9.3.1,  and  9.3.2, 
and  the  inclusion  of  the  following  additional 
procedures: 

(ii)  Add  a  new  paragraph  3.10  in  appendix 
N  as  follows: 

3.10    Gas-  and  Oil-Fueled  Central 
Furnaces.  After  equilibrium  conditions  are 
achieved  following  the  cool-down  test  and 
the  required  measurements  performed,  turn 
on  the  furnace  and  measure  the  flue  gas 
temperature,  using  the  thermocouple  grid 
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described  above,  at  0.5  and  2.5  minutes  after 
the  main  bumer(s)  comes  on.  After  the 
burner  start-up,  delay  the  blower  start-up  by 
1.5  minutes  (t  - )  unless:  (1)  the  furnace 
employs  a  single  motor  to  drive  the  power 
burner  and  the  indoor  air  circulation  blower, 
in  which  case  the  burner  and  blower  shall  be 
started  together,  or  (2)  the  furnace  is  designed 
to  operate  using  an  unvarying  delay  time  that 
is  other  than  1.5  minutes,  in  which  case  the 
fan  control  shall  be  permitted  to  start  the 
blower;  or  (3)  the  delay  time  results  in  the 
activation  of  a  temperature  safety  device 
which  shuts  oH  the  burner,  in  which  case  the 
fan  control  shall  be  permitted  to  start  the 
blower.  In  the  latter  case,  if  the  fan  control 
is  adjustable,  set  it  to  start  the  blower  at  the 
highest  temperature.  If  the  fan  control  is 
permitted  to  start  the  blower,  measure  time 
delay  (t  - )  using  a  stop  watch.  Record  the 
measured  temperatures.  During  the  heat-up 
test  for  oil-fueled  furnaces,  maintain  the  draft 
in  the  flue  pipe  within  ±0.01  inch  of  water 
column  of  the  manufacturer's  recommended 
on-{)eriod  draft. 

This  Interim  Waiver  is  based  upon  the 
presumed  validity  of  statements  and  all 
allegations  submitted  by  the  company.  This 
Interim  Waiver  may  be  removed  or  modified 
at  any  time  upon  a  determination  that  the 
factual  basis  underlying  the  application  is 
incorrect. 

The  Interim  Waiver  shall  remain  in  eifect 
for  a  period  of  180  days  or  until  DOE  acts  on 
the  Petition  for  Waiver,  whichever  is  sooner, 
and  may  be  extended  for  an  additional  180- 
day  period,  if  necessary. 


Sincerely, 
Robert  L  San  Martin. 

Acting  Assistant  Secretary.  Energy  Efficiency 
and  Renewable  Energy. 

June  16, 1993. 
Assistant  Secretary, 

Conservation  and  Renewable  Energy,  United 
States  Department  of  Energy.  1000 
Independence  Avenue,  SW.,  Washington, 
DC  20585. 
Dear  Sir:  This  is  a  Petition  for  Waiver  and 
Application  for  Interim  Waiver  submitted 
pursuant  to  Title  10  CFR  430.27.  Waiver  is 
requested  from  the  uniform  test  method  for 
measuring  energy  consumption  of  furnaces. 
In  the  interest  of  saving  energy,  Lennox 
Industries  Inc.  intends  to  use  a  fixed  45 
second  timing  control  on  our  G23  and  G26 
series  of  furnaces  to  gain  additional  energy 
savings  that  are  achieved  with  the  use  of 
shorter  blower  on  times.  Waiver  is  requested 
from  the  1.5  minute  time  delay  requirement 
between  the  burner  ignition  and  indoor 
blower  activation  in  the  heat-up  portion  of 
the  test  as  outlined  in  appendix  N  to  subpart 
B  of  part  430.  We  have  found  that  under  the 
current  method  of  test  the  flue  gas 
temperature  as  measured  in  the  stack  reaches 
a  value  which  is  higher  than  that  which  will 
be  seen  in  actual  operation  resulting  in 
inaccurate  comparative  data.  Our  test  data 
indicates  that  an  energy  savings  of 
approximately  0.7%  on  the  AFUE  is 
achievable  with  this  reduction  in  blower 
delay. 

Previous  waivers  for  this  type  of  timed 
blower  delay  control  have  been  granted  to  a 
number  of  manufacturers  of  this  type  of 
equipment.  Lennox  is  confident  that  this 
waiver  will  be  granted  and  therefore  requests 
an  interim  waiver  be  granted  until  a  final 
ruling  is  made. 

Manufacturers  that  market  similar 
equipment  are  being  sent  a  copy  of  this 


petition.  If  any  other  information  is  required, 
please  contact  me. 
Sincerely, 

David  W.  Treadwell, 

Vice  President.  Research  and  Development. 
(FR  Doc.  93-21285  Filed  8-31-93;  8:45  am) 
BILUNO  COOC  MSO-OI-P 


Office  of  Hearings  and  Appeals 

Cases  Filed  During  the  Week  of  July  30 
Through  August  6, 1993 

During  the  Week  of  July  30  through 
August  6, 1993,  the  appeals  and 
applications  for  exception  or  other  relief 
listed  in  the  appendix  to  this  Notice 
were  filed  with  the  Office  of  Hearings 
and  Appeals  of  the  Department  of 
Energy. 

Under  DOE  procedural  regulations,  10 
CFR  part  205,  any  person  who  will  be 
aggrieved  by  the  DOE  action  sought  in 
these  cases  may  file  written  comments 
on  the  application  within  ten  days  of 
service  of  notice,  as  prescribed  in  the 
procedural  regulations.  For  purposes  of 
the  regulations,  the  date  of  service  of 
notice  is  deemed  to  be  the  date  of 
publication  of  this  Notice  or  the  date  of 
receipt  by  an  aggrieved  person  of  actual 
notice,  whichever  occurs  first.  All  such 
comments  shall  be  filed  with  the  Office 
of  Hearings  and  Appeals,  Department  of 
Energy,  Washington,  EX:  20585. 

Dated:  August  26, 1993. 
George  B.  Breznay, 

Director,  Office  of  Hearings  and  Appeals. 


List  of  Cases  Received  by  the  Office  of  Hearings  and  Appeals 

[Week  of  July  30  through  August  6.  1993] 


Date 


Nanr>e  and  location  of  applicant 


Case  No. 


Type  of  submission 


Aug.  2. 1993  ... 


Colorado  River  Commission  of  Nevada, 
Washington,  DC. 


LFA-0311 


Aug.  2,  1993  .. 


Farmer  Union  Elevator,  Hardin,  KY  , 


RR272-109 


Aug.  2.  1993  .. 


Texaco/Arthur  Kelly's  Texaco  #2,  Memphis, 
TN. 


RR321-133 


Appeal  of  an  information  request  denial.  If  granted:  The 
June  15,  1993  Freedom  of  Information  Request  issued 
by  the  Westem  Area  Power  Administration  (WAPA) 
woukJ  be  rescinded,  and  Colorado  River  Commission  of 
Nevada  would  receive  access  to  WAPA's  plans  to  buikj 
a  new  Basic  Substation  near  the  Hoover  Dam. 

Request  for  modificaticHVrescission  in  the  caide  oil  refund 
proceeding.  If  granted:  Th«  June  8,  1993  Decision  arKl 
Order  (Case  No.  RF272-81889)  Issued  to  Famier 
Union  Elevator  woukl  be  nrKXlified  regarding  the  firm's 
application  for  refund  submitted  In  tfie  Crude  Oil  refund 
proceeding. 

Request  for  modificati0h/rescission  in  the  Texaco  refund 
proceeding.  If  granted:  The  Jur>e  29,  1993  Decision  and 
Order  (Case  No.  RF321-12718)  issued  to  Arthur  Kelly's 
Texaco  #2  would  be  modified  regarding  tfie  firm's  appli- 
cation for  refund  sut>mitted  in  the  Texaco  refund  pro- 
ceeding. 
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List  of  Cases  Received  by  the  Office  of  Hearings  and  Appeals— Continued 

(Week  of  July  30  through  August  6.  1993] 


Date 


Aug  2.  ••ggs  ... 


Aug.  6  1993  . 


Name  and  location  of  applicant 


Texaco/Pat  Vincent's  Texaco.  Jackson,  Ml 


Government  Accountability  Project,  Wash- 
ington, DC. 


Name  of  re- 

Date re- 
ceived 

fund  proceed- 

ina/name  of 
reojod  appli- 

Case No. 

cation 

7/30/93  .... 

Johnston 
Constmc- 
tion  Co.  Inc. 

RF272-212 

8.'3'93  

Honduras 
Caual  Gas 
Station. 

RF346-57 

7/30/93 

Atlantic  Rich- 

RF304-14282 

thru  8/6/ 

field  Appli- 

thru RF304- 

93. 

cations  re- 
ceived. 

1''338 

7/30/93 

Texaco  Re- 

RF321-1 9823 

thnj  8/6/ 

fund  appli- 

thai RF321- 

93. 

cations  re- 
ceived. 

19832 

7/30/93 

Crude  oil  re- 

RF272-94808 

thru  8/6/ 

fund  appli- 

thru RF272- 

93. 

cations  re- 
ceived. 

94829 

|FR  Doc.  93-21287  Filed  8-31-93;  8.45  am) 
BILUNG  CODE  M50-01-P 

Issuance  of  Decisions  and  Orders 

Office  of  Hearings  and  Appeals  During 
the  Week  of  May  31  Through  June  4, 
1993 

During  the  week  of  May  31  through 
June  4,  1993,  the  decisions  and  orders 
summarized  below  were  issued  with 
respect  to  appeals  and  applications  for 
other  relief  filed  with  the  Office  of 
Hearings  and  Appeals  of  the  Department 
of  Energy.  The  following  summary  also 
contains  a  list  of  submissions  that  were 
dismissed  by  the  Office  of  Hearings  and 
Appeals. 

Appeals 

Chicago  Power  Group.  6/3/93.  LFA- 
0292 
The  Chicago  Power  Group  filed  an 
Appeal  from  a  denial  by  the  Bonneville 
Power  Administration  of  the 
Department  of  Energy  (DOE/BPA)  of  a 


Case  No 


RR321-132 


LFA-0312 


Type  of  submission 


Request  for  modification/'resclssion  In  the  Texaco  refund 
proceeding.  If  granted:  The  January  11.  1993  Dismissal 
Letter  (Case  No.  RF321-10e46)  issued  to  Pat  Vincent's 
Texaco  would  be  modified  regarding  tf".e  firm's  applica- 
tion for  refund  submitted  in  the  Texaco  refund  proceed- 
ing. 

Appeal  of  an  Information  Request  Denial.  //  granted:  The 
July  7,  1993  Freedom  of  Information  Request  Denial  is- 
sued by  the  Oak  Ridge  Operations  Office  wouW  be  re- 
scinded, and  Government  Accountability  Project  would 
receive  access  to  information  atx)ut  certain  activities  of 
Martin  Marietta  Energy  Systems  and  Oak  Ridge  Associ- 
ated Universities  at  Oak  Ridge  National  Latx)ratory. 


Request  for  hiformation  which  the  firm 
had  submitted  under  the  Freedom  of 
hiformation  Act  (the  FOIA).  In 
considering  the  Appeal,  the  DOE  found 
that  DOE/BPA  properly  applied 
Exemption  4  to  the  requested 
information.  Accordingly,  the  Appeal 
was  denied. 
James  L.  Schwab.  6/4/93.  LFA-0296 

James  L.  Schwab  filed  an  Appeal  from 
a  determination  issued  to  him  by  the 
Albuquerque  Field  Office  ;AF0)  of  the 
Department  of  Energy  (DOE)  that  denied 
a  Request  for  Information  which  Mr, 
Schwab  had  submitted  under  the 
Freedom  of  Information  Act.  Mr. 
Schwab  requested  records  regarding  a 
background  check  that  the  Office  of 
Personnel  Management  had  conducted 
pursuant  to  his  employment  application 
with  the  U.S.  Marshall's  Office.  In  its 
determination  letter,  the  AFO  stated  that 
no  such  records  existed.  In  considering 
the  Appeal,  the  DOE  found  that  an 
adequate  search  had  been  conducted  in 
response  to  Mr.  Schwab's  request  and 
the  Appeal  was  denied. 
Milton  L.  Loeb.  6/1/93.  LFA-0289 

Milton  L.  Loeb  filed  an  Appeal  from 
determinations  issued  by  the 
Department  of  Energy  Field  Office. 
Albuquerque  (DOE/AL).  in  response  to 
requests  for  information  submitted 
under  the  Freedom  of  Information  Act 
(FOIA).  Loeb  requested  an  executable 
copy  of  the  Project  Authorization  and 
Tracking  System  (FATS)  software, 
developed  under  a  contract  between  the 
DOE  and  contractor  Dames  and  Moore, 
and  the  user's  manual  and 
programmer's  reference  manual  for  the 
software.  In  its  determination.  DOE/AL 
found  that  these  items  were  not  agency 
records  subject  to  the  FOIA,  and  would 
in  any  case  be  exempt  from  mandatory 
disclosure  under  5  U.S.C.  552(b)(4) 
(Exemption  4).  Loeb  also  requested  Task 
Order  91-4  under  the  contract  between 
the  DOE  and  Dames  and  Moore.  DOE/ 


AL  pix)vided  documents  in  response  to 
the  request  for  Task  Order  91-4,  but 
Loeb  contended  in  his  Appeal  that  DOE/ 
AL  had  not  provided  all  responsive 
documents.  In  considering  the  Appeal. 
thetJD^  found  that:  (1)  DOE/AL  fully 
responded  to  Loeb's  request  for  Task 
Order  91-4;  (2)  the  executable  version  of 
the  PATS  software  is  not  an  agency 
record  as  that  term  is  used  in  the  FOIA; 
(3)  the  PATS  user's  manual  and 
programmer's  reference  manual  are 
agency  records  and  therefore  subject  to 
mandatory  disclosure  under  the  Act;  (4) 
withholding  of  the  manuals  pursuant  to 
Exemption  4  requires  a  more  adequate 
justification  regarding  the  harm  likely  to 
result  from  the  disclosure  than  was 
provided  by  DOE/AL.  Accordingly,  the 
matter  was  remanded  to  DOE/AL  with 
instructions  to  issue  a  new 
determination  either  releasing  the 
manuals  or  providing  a  more  detailed 
justification  for  their  withholding.  In  all 
other  respecis.  the  Appeal  was  denied. 

Power  City  Electric.  Inc..  6/4/93.  LFA- 
0285 
The  DOE  issued  a  Decision  and  Order 
concerning  a  Motion  for 
Reconsideration  filed  by  Power  City 
Electric,  Inc..  (Power  City).  The  Motion 
asked  the  DOE  to  reconsider  a  dismissal 
letter  it  had  issued  to  Power  City  on 
March  24. 1993.  The  DOE  had 
dismissed  Power  City's  Appeal  under 
the  Freedom  of  Information  Act  (FOIA) 
because  Power  City  had  filed  its  Appeal 
beyond  the  statutory  deadline  for  filing 
an  appeal  and  had  sought  to  require  the 
DOE  to  answer  a  question  under  the 
FOIA  statute.  The  DOE  found  the 
Motion  to  be  without  merit  and. 
accordingly,  the  Motion  for 
Reconsideration  was  denied. 

Remedial  Order 

Daico  Petroleum  Corporation;  Economic 
Regulatory  Administration.  6/2/93. 
HRO-0074.  LRZ-0020 
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The  Economic  Regulatory 
Administration  (ERA)  filed  a  Motion  to 
Dismiss  the  Proposed  Remedial  Order 
(PRO)  issued  to  Dalco  Petroleum 
Company  (Dalco).  VV.  Darryl  Zang.  and 
Louis  Porter  on  April  30.  1982.  After  the 
issuance  of  the  PRO  but  before 
Statements  of  Objections  were  filed. 
Daico.  Zang.  and  Porter  filed  for 
bankruptcy.  On  January  13.  1993,  a 
similar  Motion  was  granted  as  to  Dalco 
and  Zang.  This  Motion  was  filed 
because  the  ERA  had  reached  a 
settlement  with  Porter  which  had  been 
approved  by  the  bankruptcy  court.  The 
ERj\  stated  that  the  approval  of  the 
seltlemer.tr.  by  the  bankruptcy  court 
renders  I'lfiHcessary  any  further  review 
of  the  PRO  as  it  related  to  any  liability 
of  this  party.  The  DOE  agreed. 
Therefore,  the  Motion  to  Dismiss  was 
granted.  The  PRO  was  dismissed  since 
there  were  no  remaining  parties. 

Implementation  of  Special  Refund 
Procedures 

Eason  Oil  Company:  ITT  Corp..  6/1/93, 
LEF-0040 

The  DOE  issued  a  Decision  and  Order 
implementing  procedures  for  the 
distribution  of  $7,000,000,  plus  accrued 
interest,  in  alleged  overcharges  obtained 
from  Eason  Drilling  Company,  formerly 
Eason  Oil  Company.  (Eason)  and  ITT 
Corporation.  These  funds  were  remitted 
by  Eason  and  ITT  to  the  DOE  to  settle 
possible  pricing  violations  with  respect 
to  Eason's  sales  of  refined  petroleum 
products  during  the  period  ^November  1, 
1973  through  December  3l' 1979.  The 
DOE  determined  that  the  funds  will  be 
distributed  in  accordance  with  the 
DOE's  subpart  V  refund  procedures. 
Applications  for  Refund  will  be 
accepted  from  customers  who 
purchased  controlled  refined  petroleum 
products  from  Eason  during  the  period 
covered  by  the  settlement.  The  specific 
information  to  he  included  in  the 
Applications  for  Refunds,  which  must 
be  subqiitted  by  August  1,  1994.  is 
included  in  the  Decision. 

Supplemental  Order 

Energy  Refunds,  Inc.,  6/4/93.  LFX-0010 


The  Department  of  Energy  issued  an 
Order  disqualif>ing  Energy  Refunds, 
Inc.  (ERI)  and  its  officers  and  employees 
from  representing  clients  before  the 
Office  of  Hearings  and  Appeals  (OHA). 
ERI  had  filed  a  refund  application  in  the 
Texaco  refund  proceeding  on  behalf  of 
"Perry  North  Main  Texaco."  Previously, 
ERI  had  filed  applications  in  the  two 
Gulf  refund  proceedings  on  behalf  of  the 
same  outlet  and  claiming  the  same 
purchase  gallons  under  the  name  "Perry 
North  Main  Gulf."  The  applicant  also 
altered  certain  documents  submitted  in 
the  Texaco  proceeding  to  make  it  appear 
that  he  was  a  Texaco  dealer.  When 
asked  to  explain,  the  applicant  stated 
that  while  his  station  was  Culf-branded. 
he  obtained  some  of  his  product  from 
Texaco  and  that  the  purchase  volume 
schedules  he  submitted  in  both  the 
Texaco  and  Gulf  proceedings  included 
product  obtained  from  both  suppliers. 

The  DOE  noted  that  representatives  of 
clients  before  OHA  have  an  obligation  to 
exercise  reaisonable  care  to  prevent  the 
submission  of  incorrect  information. 
While  the  DOE  found  that  ERI  did  not 
know  that  the  applicant  had  altered 
documents,  it  would  have  known  if  it 
had  examined  the  documents  before 
submitting  them  to  OHA.  Furthermore, 
the  DOE  noted  that  since  ERJ  had  filed 
the  Gulf  applications,  it  should  have 
known  that  the  Texaco  application 
claimed  the  same  purchase  volumes. 
The  DOE  noted  that  this  was  not  an 
isolated  case.  In  many  other  instances, 
ERI  submitted  incorrect  information, 
filed  duplicate  applications,  or  filed 
applications  on  behalf  of  persons  who  it 
should  have  known  were  ineligible  for 
refunds.  The  [)OE  concluded  that  it 
could  have  no  confidence  in  ERI's 
ability  to  represent  clients  in  an  honest 
and  competent  manner,  and  found  that 
the  firm  should  be  barred  from 
representing  clients  before  OHA. 

Refund  Applications 

Apex  OH  Co.:  Clark  Oil  &  Befining 
Corp.:  U.S.  Oil  Co..  Inc.,  6/3/93. 
RF342-22 
The  DOE  issued  a  Decision  and  Order 
granting,  in  part,  an  Application  for 
Refund  filed  in  the  Apex/Clark  special 


refund  proceeding  on  behalf  of  U.S.  Oil 
Co..  Inc.  (USOC).  a  spot  purchaser  of 
Clark  petroleum  products  during  the 
refund  period.  USOC  demonstrated  'hat 
it  purchased  product  from  Clark  on  the 
spot  market  during  the  years  1979  and 
1980  as  a  result  of  the  DOE's  November 
2, 1979,  determination  in  U.S.  Oil 
Company,  Inc..  4  DOE  "581,187  (1979) 
in  which  the  DOE  granted  USOC's 
request  for  exception  relief.  The  DOE 
determined  that  USOC's  spot  purchases 
were  necessary  for  the  firm  to  fulfill  its 
own  responsibilities  under  the  federal 
petroleum  allocation  regulations.  In 
addition,  USOC  demonstrated  that 
competitive  conditions  prevented  if 
from  passing  through  any  alleged 
overcharges  incurred  as  a  result  of  these 
spot  purchases.  Consequently,  the  DOE 
granted  USOC  a  refund  of  $7,633 
(comprised  of  $5,700  principal  and 
$1,933  interest)  for  its  1979  and  1980 
Clark  purchases.  USOC  failed,  however, 
to  similarly  rebut  the  spot  purchaser 
presumption  of  non-injury  with  regard 
to  its  pre-1979  purchases  of  Clark 
product.  That  portion  of  USOC's 
application  was  consequently  denied. 

Texaco  Inc./Armona  Texaco,  6/4/93, 
RF321-18663 

The  DOE  issued  a  Decision  and  Order 
denying  an  Application  for  Refund  filed 
on  behalf  of  Armona  Texaco  by  William 
Lamb  in  the  Texaco  Inc.  special  refund 
proceeding.  The  DOE  found  that 
because  Armona  Texaco  did  not 
purchase  from  Texaco,  but  sold  Texaco 
product  on  consignment  for  an 
independent  distributor  of  Texaco 
products,  Armona  Texaco  was  in  no 
way  injured  by  any  Texaco  overcharges 
and  consequently  was  not  entitled  to  a 
refund  in  the  Texaco  proceeding. 

Refund  Applications 

The  Office  of  Hearings  and  Appeals 
issued  the  following  Decisions  and 
Orders  concerning  refund  applications, 
which  are  not  summarized.  Copies  of 
the  full  texts  of  the  Decisions  and 
Orders  are  available  in  the  Public 
Reference  Room  of  the  Office  of 
Hearings  and  Appeals. 


Atlantic  Richfield  Company/Martin  Marietta  Aluminum.  Inc 

Beverly  M  Doyle  et  aJ 

City  of  DaytQn.  Ohio 

City  of  Newport,  Kentucky  eial 

Ellsworth  Community  Schooi  District  etal 

Empire  Gas  Corporation/AAA  Butane .^...^^. 

Enron  Corp./Gartman's  Butane  Co.,  Inc ff^... 

George'jwn  University  et  al 

Gulf  Oil  Corporation/Forest  Hill  Gulf  etal 

Gulf  0(1  Cofporation/General  Oil.  Inc.  etal .' 

Gulf  Oil  CorpofadofVMaplewood  Packing  Company 

Gulf  Oil  Corporatioo/McMakan  Oil  Company 


RF304-13717 

06/Ca'93 

RF272-92002 

06/03<'93 

RF272-69628 

06/03/93 

RF272-88064 

06/03/93 

RF272-87005 

06/02/93 

RF335-65 

06/03/93 

RF340-86 

06/03/93 

RF272-91904 

06/0a'93 

RF300-13373 

06/02/93 

RF300-16563 

06/04/93 

RF300-18B16 

06/02/93 

RF30O-18791 

06/03/93 

.1 
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HaHenic  Lines  Limited 

Miami  UnWed  Area  School  District  iMOetal „ „ 

Mutptiy  ON  CorpyWet)t>'t  Saivtce  Statton  etal 

0  0.  Anderson.  Inc ~ >..-... _........_^^. 

Onaiaska  Schooi  District  elal 

Shell  Oil  Company/Briggs  Transportation  Co.  et  a/ >..~.. 

Shell  Oil  Company/Emerson  Electric  Company  _ 

Shel  Oil  Company/TazeweU  OU  Co..  Inc.  Chiiton-Chase,  Inc 


Texaco  lnc7Amooo Cofp.  etal 

Texaco  IncTMission  Texaco  et  al 

Texaco  IncyShetljy  Motel ~. „.-._.. 

Texaco  IncTWest  Dade  Texaco  Service.  Gonzaio  Santane 


Wniam  Deam  et  al . 


RF272-77857 

RF272-80249 

RF30»-1062 

RC272-196 

RF272-80930 

RF315-10106 

RF31 5-2921 

RF31 5-7346 

RF31 5-7347 

RF321-7048 

RF321-229e 

RF321-7564 

RF321-19344 

RF321 -19743 

RF272-91811 


06^02/93 
06/01/93 
06/D1/93 
06/03^ 
06A>4/93 
06A>3/93 
06/04/93 
06/04/93 
06/04/93 
06/04/93 
06A)2/93 
06A>4/93 
06A)1/93 
06/01/93 
06/04«3 


Oismissak 

The  following  submissions  were 
dismissed: 


Name 

Case  No. 

Aransas  Pass  I.S.D  

RF272- 

87413 

Aftansaw  School  District 

RF272- 

81256 

Ashby  School  District 

RF272- 

87416 

Athens  School  District  

RF272- 

87417 

Atherton  Comm.  School  Dis- 

RF272- 

trict                              '^ 

87418 

B&D  Butane  Company  

RF304- 

13517 

Bartonvifle  School  District 

RF272- 

79044 

Belchef  Oil  Company 

RF300- 

17258 

.    BeHeville  School  District  

RF272- 

87300 

Bramblett  GuH 

RF30O- 

15914 

Brawley  Union  High 

RF272- 

79176 

Caidder  Oil  Company 

RF300- 

14261 

Citv  of  Checotah  

RF272- 

63553 

Davies  Gulf 

RF300- 

13241 

East  Amwefl  Township  School 

RF272- 

District. 

87179 

Escondido  Union  High  

RF272- 

87195 

Rorida  Rock  and  Twik  Lines. 

RF300- 

Inc. 

15129 

Rorida  Rock  Industries 

RF300- 

15128 

Gilbert  Unified  District  41 

RF272- 

79026 

Greenwood  Lake  U.F.  School 

RF272- 

, 

87381 

HillstXKO-Deertng            Coop 

RF272- 

Schools. 

87350 

Holiday  Gulf 

RF300- 

17463 

HoUday  Gulf  in  Hfckory 

RF300- 

17302 

Homes  of  Merit  Inc 

RF300- 

V 

14056 

Hot  Springs  School  District 

RF272- 

87355 

Name 


Hutwrt  Hallford  Gulf 


lola-Scandir\avia   School   Dis- 
trict. 
J.D.  Hinkle  &  Sons.  Irw  

Jackson  Putjtic  Schools 

James  R.  PhiUis 

Jefferson  Elementary 

Johnson-Brock  Put>ric  Schools 

Kaukauna  km  SdtyooH  District 

Loetscher's  Garage 

Martinez  Unified 

Metropolitan  Distributors  ..;...... 

Pacific  Construction  Co  

Paoli  Community  ScIkx)!  Corp. 

Paul  Martin's  Arco 


Pixtey  Oil  Company  

Regional  School  District  10 


Riverview  Inl  Unit  S.O  . 
Ronan  Elementary  «30  . 
Ronan  High  School  »30 

SAW  Texaco 

Sellnvm's  Gulf 


Seneca  Twp  High  Schodi  Oist 
160. 
i  Sid's  Auto  Service  - 

Sodus  Central  School _ 

South        Orange-Maplewood 
I      School  District 
South  Pasadena  Unified  S.D  .. 

Springfieki   Township   School 

I      District 

I  Town  of  Stoneham  


CcseNo. 


RF3)0- 

14463 
RF2'2- 

87403 
RF30O- 

14374 
RF2^a- 

87405 
RF3)4- 

13837 
RF2^2- 

81257 
RF2^- 

87390 
RF2^- 

87396 
RF300- 

16571 
RF2^- 

79025 
RF300- 

14300 
RF321- 

16603 
RF272- 

79158 
RF304- 

13899 
HF309-657 
RF272- 

87490 
RF272- 

87494 
RF272- 

87495 
RF272- 

87496 
RF321- 

16724 
RF300- 

14426 
RF272- 

79164 
RF300- 

12773 
RF272- 

87445 
RF272- 

87465 
R:^272- 

87466 
R-272- 

87471 
RF272- 

83482 


Name 

Case  No. 

Vand/8  Texaco  Seivk» 

RF321- 

16906 

Wellington  School  District 

RF272- 

87328 

Warsaw  R-IX  Schools 

RF272- 

87331 

Weeping        Water        Public 

RF272- 

Schools. 

87337 

West  Warwick  School  District  . 

RF272- 

87344 

Wilmette  School  District  39  .... 

RF272- 

87316 

Copies  of  the  full  text  of  these 
decisions  and  orders  are  available  in  the 
Public  Reference  Room  of  the  Office  of 
Hearings  and  Appeals,  room  lE-234. 
Forrestal  Building,  1000  Independence 
Avenue  SW.,  Washington.  DC  20585, 
Monday  through  Friday,  between  the 
hours  of  1  p.m.  and  5  p.m.,  except 
federal  holidays.  They  are  also  available 
in  Energy  Management:  Federal  Energy 
Guidelines,  a  commercially  published 
loose  leaf  reporter  system. 

Dated:  August  26. 1993. 
George  B.  Breznay. 

DirBrtor,  Office  of  Hearings  and  Appeals. 
IFR  Doc  93-21 290  Filed  6-31-93:  8:45  am) 
aiujNC  cooc  «4so-ei-p 


Office  of  Hearings  and  Appeals 

I  Issuance  of  Decisions  and  Orders 
I  During  the  Week  of  May  24  Through 
I  May  28. 1993 

During  the  week  of  May  24  through 
May  28. 19S3,  the  decisions  and  orders 
summarized  below  were  issued  with 
respect  tq  appeals  and  applications  for 
other  relifef  filed  with  the  Office  of 
Hearings  and  Appeals  of  the  Department 
of  Energy.  The  following  summary  also 
contains  a  list  of  submissions  that  were 
dismissed  by  the  Office  of  Hearings  and 
Appeals. 

Appeals 

Cal  Brekke.  5/24/93.  LFA-0284 


/I 


\ 
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Cal  Brekke  filed  an  Appeal  from 
denials  by  the  Office  of  Scientific  and 
Technical  Information  (DOE/OSTI)  and 
the  Chicago  Field  Office  (DOE/Chicago) 
of  a  Request  for  Information  which  he 
had  submitted  under  the  Freedom  of 
Information  Act.  In  considering  the 
Appeal,  the  EXDE  found  that  both  DOE/ 
OSTI  and  EKDE/Chicago  conducted 
thorough  searches  for  the  requested 
records  and  followed  procedures  which 
were  reasonably  calculated  to  uncover 
all  material  responsive  to  the 
Appellant's  request.  Accordingly,  the 
Appeal  was  denied. 

Hanford  Education  Action  League,  5/24/ 
93.  LFA-0290 
The  Hanford  Educ&uon  Action  League 
(HEAL)  filed  an  Appeal  from  a 
determination  issued  to  it  by  the 
Richland  Field  Office  of  the  DOE  in 
response  to  a  request  for  information 
submitted  under  the  Freedom  of 
Information  Act  (FOIA).  In  considering 
the  Appeal,  the  DOE  found  that  the 
Richland  Field  Office  properly 
withheld,  under  Exemption  5  of  the 
FOIA  as  predecisional,  a  portion  of  a 
chart  showing  a  projection  of  waste  at 
the  Hanford  Nuclear  Reservation 
prepared  in  conjunction  with  the  Multi- 
Function  Waste  Remediation  Facility 
under  construction  at  the  Hanford 
facility.  Accordingly,  the  Appeal  was 
denied. 

Seehuus  Associates.  5/28/93.  LFA-C283 

Seehuus  Associates  filed  an  Appeal 
from  a  partial  denial  by  the  Oak  Ridge 
Field  Office  of  a  Freedom  of  Information 
Request.  The  firm  sought  records 
concerning  a  lease  entered  into  by 
Martin  Marietta  Energy  Systems,  a  DOE 
contractor.  Seehuus  argued  that  the 
search  conducted  by  the  Field  Office 
was  inadequate  and  that  three 
documents  withheld  by  the  Field  Office 
pursuant  to  Exemption  4  should  have 
been  released.  The  firm  also  complained 
that  excessive  fees  were  charged  for 
processing  its  FOIA  request.  The  DOE 
found  that  one  document,  a  real  estate 
appraisal,  should  be  released  because  its 
submitter  did  not  object.  The  DOE 
found  that  the  other  two  documents 
were  properly  withheld  pursuant  to 
Exemption  4.  The  DOE  found  that  one 
of  these  documents  was  exempt  from 
disclosure  under  the  National  Parks  test, 
and  the  other  document.  whi-.h  was 
voluntarily  provided  to  the  DOE,  was 
exempt  under  the  Critical  Mass  test.  The 
DOE  found  that  the  Field  Office  had 
conducted  a  thorough  search  of  records 
located  at  the  Field  Office.  However,  the 
DOE  found  that  a  search  should  also 
have  been  conducted  at  DOE's  Office  of 
the  Inspector  General. 


The  CXDE  also  found  that  the  fee 
charged  Seehuus  for  processing  its  FOIA 
request  was  excessive.  The  Field  Office 
charged  Seehuus  for  the  personnel  time 
used  to  photocopy  the  documents  and 
to  prepare  them  for  photocopying,  in 
addition  to  the  five  cents  per  page  that 
DOE  regulations  specify  for  copying 
paper  documents.  The  DOE  found  that 
the  five  cents  per  page  charge  was 
intended  to  include  Tabor  costs 
associated  with  copying  dfKumenls. 
Accordingly,  the  Appeal  was  granted  in 
part. 

William  Albert  Hewgley.  5/28/93.  LFA- 
0291 
William  Albert  Hewgley  filed  an 
Appeal  fron:  a  determination  issued  by 
the  Office  of  the  Inspector  General  (OIG) 
in  response  to  a  request  from  Mr. 
Hewgley  submitted  under  the  Freedom 
of  Information  Act  (FOIA)  and  the 
Privacy  Act.  In  that  determination,  the 
OIG  stated  that  documents  responsive  to 
Mr.  Hewgley's  Privacy  Act  request  were 
contained  in  a  system  of  records  that  is 
exempt  from  disclosure  pursuant  to 
exemptions  (j)(2)  and  (k)(2)  of  the 
Privacy  Act.  Because  the  OIG  conducted 
a  search  for  information  pursuant  to  the 
FOIA.  the  DOE  determined  that 
consequently  the  OIG  knows  whether 
any  non-exempt  material  responsive  to 
the  Privacy  Act  request  exists. 
Therefore,  Mr.  Hewgley's  Appeal  was 
denied. 

Refund  Applications 

Shell  Oil  Company/Commercial 
Lovelace  Motor  Freight,  Inc.;  Lee 
Way  Motor  Freight,  Inc..  5/25/93. 
FF315-10100.  RF315-10101 
The  DOE  issued  a  Decision  and  Order 
concerning  two  Applications  for  Refund 
filed  on  behalf  of  Commercial  Lovelace 
Motor  Freight,  Inc.  (Commercial 
Lovelace),  and  Lee  Way  Motor  Freight, 
Inc.  (Lee  Way  Motor  Freight)  in  the 
Shell  Oil  Company  special  refund 
proceeding.  Both  applicants  were  motor 
carriers  that  purchased  Shell  refined 
petroleum  products  during  the  Shell 
refund  period.  In  1985.  Lee  Way  Motor 
Freight  merged  into  Commercial 
Lovelace.  Subsequently,  Commercial 
Lovelace  changed  its  name  to  Lee  Way 
Holding  Company.  Lee  Way  Holding 
Company  is  currently  a  Chapter  11 
Debtor  under  the  jurisdiction  of  the 
United  States  Bankruptcy  Court  for  the 
Southern  District  of  Ohio,  Eastern 
Division.  The  Trustee  for  the  Estate  in 
Bankruptcy  authorized  LK,  Inc..  a 
private  filing  service,  to  file  the 
Applications  under  consideration. 
Because  Lee  Way  Holding  Company 
acquired  the  stock  of  Commercial 
Lovelace  and  Lee  Way  Motor  Freight,  it 


is  thus  eligible  to  receive  the  refunds 
resulting  from  the  two  companies' 
purchases  during  the  refund  period. 
Accordingly.  Commercial  Lovelace 
Motor  Freight,  now  known  as  Lee  Way 
Holding  Company  was  granted  a 
principal  refund  of  $1,191,  and  Lee  Way 
Motor  Freight,  now  known  as  Lee  Way 
Holding  Company,  was  granted  a 
principal  refund  of  $113. 

Standard  Oil  Co.  (Indianaj/Indiana.  5/ 
26/93.  RM251-262 
The  DOE  issued  a  Decision  and  Order 
granting  a  request  by  the  State  of 
Indiana  to  modify  its  second  stage 
refund  plan  so  that  the  remainder  of  its 
Amoco  n  monies.  $123,750.  will  be 
used  to  fund  the  1993  Fuel  Saver  Van 
Program,  which  will  provide  restitution 
to  injured  consumers  of  motor  gasoline. 

Texaco  Inc./Fritzen-Halcyon  Lijn,  Inc., 
5/26/93,  RF321-16873 
The  DOE  issued  a  Decision  and  Order 
denying  an  Application  for  refund  filed 
on  behalf  of  Fritzen-Halcyon  Lijn,  Inc. 
(Fritzen)  in  the  Texaco  Inc.  Subpart  V 
special  refund  proceeding.  In 
considering  Fritzen's  Application,  the 
DOE  found  that  its  purchase  volume 
claim  was  based  on  purchases  that 
appeared  to  have  been  the  "first  sale 
into  U.S.  Commerce."  and  therefore  npt- 
subject  to  federal  price  controls  under^ 
10  CFR  212.53(b).  Furthermore,  a  large 
portion  of  Fritzen's  claimed  purchases 
were  made  after  those  products  had 
been  decontrolled.  Fritzen  was  provided 
the  opportunity  to  rebut  these  findings 
but  failed  to  do  so.  Consequently,  the 
DOE  concluded  that  no  Texaco 
overcharges  could  be  attributed  to  any 
of  Fritzen's  purchases.  Accordingly. 
Fritzen's  Application  for  Refund  was 
denied. 

Texaco  Inc./Styles  Texaco.  5/26/93, 
RF321-17996 
The  DOE  issued  a  Decision  and  Order 
concerning  an  Application  for  Refund 
filed  by  Styles  Texaco  (Styles)  in  the 
Texaco  Inc.  Subpart  V  special  refund 
proceeding.  This  applicant  indirectly 
purchased  Texaco  products  from 
Fountain  Oil  Co.  (Fountain),  a  Texaco 
jobber.  On  November  27. 1992,  the  DOE 
issued  a  Decision  and  Order  in  the 
Texaco  proceeding  which  determined 
that  Fountain  had  been  injured  in  its 
purchases  of  Texaco  products.  Texaco 
Inc./Fountain  Oil  Co.,  Case  No  RF321- 
16899  (November  27.  1992).  Based  on  a 
detailed  showing  of  Fountain's  costs 
and  prices  during  the  refund  period,  the 
DOE  concluded  that  Fountain  had 
absorbed  the  full  amount  of  any 
overcharges  it  had  incurred  in  its 
purchases  from  Texaco  rather  than 
passing  on  the  increased  costs 
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associated  with  those  overcharges  to  its 
own  customers.  Therefore,  as  a 
customer  of  Fountan,  Styles  would  not 
have  been  charged  a  higher  price  as  a 
result  of  the  alleged  Texaco  .overcharges 
and  was  not  injured  by  Texaco 's  pricing. 


Accordingly,  Styles's  Application  for 
Rehmd  was  denied. 


Refund  Applications 

The  Office  of  Hearings  and  Appeals 
issued  the  following  Decisions  and 


Orders  concerning  refund  applications, 
which  are  not  summarized.  Copies  of 
the  full  texts  of  the  Decisions  and  orders 
are  available  in  the  Public  Reference 
Room  of  the  Office  of  Hearings  and 
Appeals. 


AHanttc  RicMteW  Cwnpany/CanM  Fuel  Services.  Inc. 

C. A.  Murphy  Oil  Company  

Atlantic  RichfieM  Company/Cole's  ARCO  »t  al ,... 

Atlante  RichAetd  Company/K&B  Service  Station  

Allanttc  Richfield  Company/Lyon  Oil  Company  , 

Attanttc  Richfield  Con^y/Rehirt  ARCO  Service  «2  . 

George  Cecrle  elal _ 

Quit  Oil  CorporatkxVBottied  Gas  DistrltKiting  Co 

GuH  Oil  Corporalion/Moiine  Gulf  Distributor  

Gulf  Oil  Gorporation/Wagram  Self  Service 

Mini-Mart  GuW _ 

Cooper's  Gas  Mart -. ~ — 

Cooper  01  Co..  Inc — 

Omaha  World  Herald  Company 

Shell  Oi  Company/Billy  Folk  Shell  Station  ef  af 

Shet  Oil  Company/Interstate  Brands  Corp 

Texaco  incTQerald  W.  Stsson  Texaco  ef  al 

Texaco  tncAxra/s  Texaco  Service  at  al - „. 

Texaco  lr>c7Krulis  Service  •(  al .- 

Texaco  irtcTLee's  Texaco  Servica  at  al 

Texaco  IrwTMcOanlel  Texaco  etal 

Texaco  IncTNewport  Electric  Corporation  .. 

Texaco  IrKTOsco  Incorporated  at  al 

Texaco  lnc7Yeag/8  Texaco ~... 

Ysleta  Texaco - 

Village  of  Cedan^ille.  etal 

Westmoreland  Central  School  af  a/ 

WUSam  Waleott  af  af 


RF304-13809 

RF304-13810 

RF304- 13504 

RF304-13909 

RF304-7762 

RF304-13950 

RF272-92100 

RF300-17767 

RF300-18939 

RF300-15034 

RF300-15035 

RF300-15036 

RF300-15037 

RC272-19e 

RF31&-2134 

RF31&-6167 

RF321-6979 

RF321-4055 

RF321-11038 

RF321-4966 

RF321-16921 

RF321-1970e 

RF321-5115 

RR321-88 

RR321-95 

RF272-83868 

RF272-92262 

RF272-92602 


0S/2S/93 

OS'28/93 
05/28«3 
05/2a'93 
05/28/93 
05/77/93 
05C7/93 
05/27/93 
05/28/93 


OS/24/93 
05/2S/93 
05/26/93 
05/24/93 
05/25/93 
05/27/93 
05/28/93 
05/27/93 
05/25/93 
05/27/93 
05/28/93 

05/24/93 
05/28/93 
05/27/83 


Dismissals 

The  following  submissions  were 
dismissed: 


Name 

Casetto. 

Blue  &  White  Unas.  Inc 

RF30O- 

15173 

Borough  of  Conshohocfcen 

RF272- 

83325 

Borouoh  of  Tovmada _. 

RF272- 

83550 

Calaveras  Cement  Company  . 

RD272- 

25984 

City  of  BenrwttsviNe 

RF272- 

83537 

City  of  GaNipolis 

RF272- 

83478 

City  of  Wet>ster  Groves  

RF272- 

83501 

City  of  West  Haven 

RF272- 

83346 

Conotton  Valley  Union  Local 

RF272- 

School. 

87147 

Coopers  Creek  Chemk»l  Cor- 

RF272- 

poration. 

93951 

Crawfordsville         Community 

RF272- 

School. 

87154 

Frankfort     Schuyler     Central 

RF272- 

School. 

87215 

Gallia  County.  Ohto  

RF272- 

66094 

George  R.  Brown  Jr 

RF300- 

14527 

Haworlh  School  Distrtet 

RF272- 

87062 

Name 


Helena  Elementary  «1  . 
Helena  High  School  #1 


Indian    Valley   Local    SchocI 

DistncL 
LJ.  Taylor  DistritMJtor 

Lynwood  Unified  ...... 


Morris  Plains  Borough  School. 

District. 
Mt.  Angel  School  District  101  . 

ML  Pleasant  Central  School  ... 

rtelsonvMe-York  City  School 
District 

New  Home  Independent 
School  District. 

Newport  City  Elementary 
School  District. 

Nishna  Valley  Community 
School. 

North  Wood  R  IV  School  Dis- 
trict. 

Orcas  Island  School  District  ... 

Otto  Henn.  Inc 

Parker  Oil  Inc -. 

Royjjddell - 


Case  No. 


RF272- 

87066 
RF272- 

87067 
RF272- 

87122 
RF300- 

15332 
RF272- 

87076 
RF272- 

87105 
RF272- 

87040 
RF272- 

87108 
RF272- 

87115 
RF272- 

87121 
RF272- 

87127 
RF272- 

87129 
RF272- 

87134 
RF272- 

87145 
RF30O- 

17129 
RF300- 

15101 
RF300- 

17295 


Name 

Seneca  Valley  School  District 

StterrW  Oil  Company 

Standard   Construction   Com- 
pany. Inc. 

State  of  lndiar«  

Town  of  Reading  

Uber-s  GuH 

Village  of  Ridgefiekl  Park  

Zion  School  District  •6 


Case  No. 


RF272- 

87054 
RF321- 

17964 
RF300- 

17310 
RQ251-586 
RF272- 

83360 
RF300- 

17292 
RF272- 

83533 
RF272- 

81445 


Copies  of  the  full  text  of  these 
decisions  and  orders  are  available  in  the 
Public  Reference  Room  of  the  Office  of 
Hearings  and  Appeals,  room  lE-234, 
Forrestal  Building,  1000  Independence 
,\venue.  SW..  Washington.  DC  20585. 
Monday  through  Friday,  between  the 
hours  of  1  p.m.  and  5  p.m.,  except 
federal  holidays.  They  are  also  available 
in  "Energy  Management:  Federal  Energy 
Guidelines."  a  commercially  published 
loose  leaf  reporter  system. 
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Dated:  August  26, 1993. 
G«orge  B.  Braznay, 

Director,  Office  of  Hearings  and  Appeals. 
(FR  Doc.  93-21289  Filed  8-31-93;  8:45  ami 

MJJNO  COOC  •4S0-01-P 

Issuance  of  Decisions  and  Orders 
During  the  Week  of  IMay  10  Through 
May  14, 1993 

Office  of  Hearings  and  Appeals 

During  the  week  of  May  10  through 
May  14, 1993.  the  decisions  and  orders 
summarized  below  were  issued  with 
respect  to  appeals  and  applications  for 
exception  or  other  relief  flled  with  the 
Office  of  Hearings  and  Appeals  of  the 
Department  of  Energy.  The  following 
summary  also  contains  a  list  of 
submissions  that  were  dismissed  by  the 
Office  of  Hearings  and  Appeals. 

Appeals 

David  DeKok.  5/1 1/93.  LFA-0282 
David  DeKok.  (DeKok)  filed  an 
Appeal  from  a  partial  denial  by  the 
Department  of  Energy's  (DOE)  Idaho 
Field  Office  (Idaho)  of  a  Request  for  a 
Fee  Waiver  filed  by  DeKok  under  the 
Freedom  of  Information  Act.  In 
considering  the  Appeal,  the  DOE  found 
that  Idaho  had  incorrectly  determined 
that  DeKok's  commercial  interest  in 
obtaining  the  requested  information 
outweighed  the  public's  interest  in  its 
disclosure,  since  the  DOE  had 
previously  found  DeKok  to  be  acting  as 
a  representative  of  the  news  media.  In 
its  Decision,  the  DOE  also  provided 
Idaho  with  further  guidance  concerning 
the  proper  application  of  the  DOE's  fee 
waiver  regulations  to  DeKok's  request. 
As  a  result  of  its  determination,  the  DOE 
remanded  the  matter  to  Idaho  with 
instructions  to  process  the  request  in 
accordance  with  the  guidance  provided 
in  the  Decision. 

John  Lohrenz.  5/11/93.  LFA-0280 

John  Lohrenz  filed  an  Appeal  from  a 
denial  by  the  Pittsburgh  Energy 
Technology  Center  of  the  Department  of 
Energy  (DOE/PETC)  of  a  Request  for 
Information  which  he  had  submitted 
under  the  Freedom  of  Information  Act. 
In  considering  the  Appeal,  the  DOE 
found  that  DOE/PETC  conducted  a 
thorough  search  for  the  requested 
records  and  followed  procedures  which 
were  reasonably  calculated  to  uncover 
all  material  responsive  to  the 
Appellant's  request.  Accordingly,  the 
Appeal  was  denied. 

Phillips.  Nizer,  Benjamin,  Krim  & 
Ballon.  5/13/93.  LFA-0286 
Phillips,  Nizer,  Benjamin,  Krim  k 
Ballon  filed  an  Appeal  from  a 


determination  issued  to  it  on  March  19, 
1993  by  the  Director  of  the  Office  of 
Management  and  Information  Systems, 
Economic  Regulatory  Administration  of 
the  Department  of  Energy  (DOE).  In  that 
determination,  the  Director  stated  that 
the  DOE  did  not  find  any  documents 
responsive  to  the  appellant's 
information  request  under  the  Freedom 
of  Liformation  Act.  In  considering  the 
Appeal,  the  DOE  confirmed  that  the 
Director  followed  procedures  which 
were  reasonably  calculated  to  uncover 
responsive  documents.  Accordingly,  the 
IX)E  denied  the  appellant's  request. 

Request  for  Exception 

Cunningham.  5/12/93,  LEE-0038 

Cunningham  filed  an  Application  for 
Exception  from  the  requirement  that  it 
file  Form  EIA-782B,  entitled 
"Resellers'/Retailers'  Monthly 
Petroleum  Product  Sales  Report."  The 
exception  request,  if  granted,  would 
permit  Cunningham  to  be  exempted 
from  filing  Form  EIA-782B.  The 
Department  of  Energy  issued  a  Decision 
and  Order  which  determined  that  the 
exception  request  be  denied  since  the 
firm  had  not  shown  that  it  is 
experiencing  a  serious  hardship,  gross 
inequity,  or  unfair  distribution  of 
burdens. 

Refund  Applications 

Diamond  Transportation  System.  5/12/ 
93.  BC272-194 
The  DOE  issued  a  Supplemental 
Order  concerning  an  Application  for 
Refund  submitted  in  the  subpart  V 
crude  oil  refund  proceeding  by 
Diamond  Transportation  System.  In  an 
earlier  Supplemental  Order  (Case  No. 
RC272-180).  the  DOE  ordered  the 
Applicant  to  remit  $111,  the  amount  of 
its  subpart  V  crude  oil  refund,  because 
the  Applicant  had  received  a  refund 
from  the  Surface  Transporters  escrow  in 
the  Stripper  Well  refund  proceedings. 
After  the  Supplemental  Order  was 
issued,  the  DOE  was  notified  that  the 
sole  owner  and  operator  of  Diamond 
Transportation  is  deceased.  The  DOE 
modified  its  earlier  Decision  and  will 
not  require  Diamond  Transportation  to 
remit  its  $111  subpart  V  crude  oil 
refund. 

Nabisco  Brands.  Inc..  5/10/93,  RR272- 
103 
Nabisco  Brands,  Inc.  filed  a  Motion 
for  Reconsideration  concerning  a  March 
12, 1993  decision  that  rescinded  a 
$263,122  crude  oil  refund  previously 
granted  to  the  firm.  See  Nabisco  Brands, 
Inc..  23  DOE  185,056  (1993)  (the 
Rescission  Order).  In  the  Rescission 
Order,  the  DOE  held  that  Nabisco's  1986 
filing  of  a  Surface  Transporter  (ST) 


Waiver  pursuant  to  the  Stripper  Well 
Settlement  Agreement  constituted  the 
waiver  of  the  right  to  a  crude  oil  refund. 
In  considering  Nabisco's  request  for 
reconsideration  of  the  Rescission  Order, 
the  DOE  cited  its  own  and  court 
precedent  holding  that:  (i)  The  filing  of 
the  ST  Waiver  constituted  a  waiver  of 
all  claims  of  all  affiliates  to  a  crude  oil 
refund  and  (ii)  the  Office  of  Hearings 
and  Appeals  is  not  required  to 
investigate  whether  the  party  executing 
the  ST  Waiver  had  the  authority  to  do 
so.  Accordingly,  Nabisco's  Motion  for 
Reconsideration  was  denied. 

Texaco  Inc./Big  Three  Truck  Plaza.  5/ 
14/93,  RB321-126 
The  Department  of  Energy  (DOE) 
issued  a  Decision  and  Order  in  which  it 
reconsidered  an  earlier  Decision 
granting  a  refund  of  $4,205  to  Big  Three 
Truck  Plaza  (Big  Three).  In  the  earlier 
Decision,  the  DOE  concluded  that  Big 
Three's  refund  should  be  calculated 
using  a  reduced  volumetric  figure 
because  Big  Three  purchased  its  Texaco 
products  on  an  indirect  basis  and  Big 
Three's  supplier  purchased  only  10 
percent  of  its  refined  petroleum 
products  from  Texaco.  However,  in  the 
present  Decision,  the  DOE  concluded 
that  Big  Three's  supplier  maintained 
separate  inventories  for  accounting 
purposes,  and  that  Big  Three's  refund 
should  be  recalculated  using  the  full 
volumetric  amount.  Big  Three  was 
therefore  granted  an  additional  refund 
of  $16,906. 

Texaco  Inc. /Junior's  Texaco,  5/10/93, 
BF321-2072 
The  DOE  issued  a  Decision  and  Order 
granting  in  part  an  Application  for 
Refund  filed  by  Melba  McCarty  based 
on  purchases  made  by  Junior's  Texaco, 
a  retail  service  station  operated  by  Will 
McCarty,  to  whom  she  was  married  for 
a  portion  of  the  refund  period.  Mr. 
McCarty  died  intestate  in  1986  survived 
by  his  second  wife  and  his  eight 
children,  including  the  five  children  of 
his  marriage  to  Melba  McCarty.  The 
DOE  held  that  Melba  McCarty  was  not 
eligible  for  a  refund  equal  to  the  outlet's 
entire  allocable  share  based  on  Mr. 
McCarty 's  transferring  his  property  to 
her  prior  to  his  death  or  on  her  payment 
of  his  funeral  expenses.  However,  the 
DOE  determined  that  Melba  McCarty 
was  entitled  to  one-half  of  the  outlet's 
refund  for  the  period  in  which  she  was 
married  to  Mr.  McCarty  because  the 
couple  formed  an  economic  unit  and 
Melba  McCarty  was  equally  injured  by 
Texaco's  alleged  overcharges  during  that 
period.  The  DOE  found  that  Mr. 
McCarty  would  have  been  entitled  to 
the  remainder  of  the  outlet's  refund. 
Since,  under  Florida  law,  Mr.  McCarty's 
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children  were  entitled  to  one-half  of  his      this  Decision  was  $1 ,006  ($''42 


estate,  the  IX)E  determined  that  Melba 
McCarty  was  entitled  to  a  refund  on 
behalf  of  her  five  children,  who  had 
authorized  her  to  combine  their  claims 
with  hers.  The  total  refund  approved  in 


principal  and  $264  interest.) 

Refund  Applications 

The  Office  of  Hearings  and  Appeals 
issued  the  following  Decisions  and 


Orders  concerning  refund  applications, 
which  are  not  summarized.  Copies  of 
the  full  texts  of  the  Decisions  and 
Orders  are  available  in  the  Public 
Reference  Room  of  the  Office  of 
Hearings  and  Appeals. 


Atlantic  Richfield  Company/Faith  Oil  Company P 

Atlantic  Richfield  Company/Landess  ARCO !• 

B&S  ARCO  Center • I 

Montgomery  Ward  and  Co..  Inc •!• 

Brusfuen  Farm  el  at  —4 

Ellington  School  District  i 

G.  Crawford  Delivery  and  Storage •» 

George  E.  Adeeb  etal 

Gulf  Oil  Corporation/Acadiana  Gulf  Oil  Co.,  Inc  - 

Gulf  Oil  CorporatiorVC.M.  Spiegel  Oil  Company  ■..— 

Gulf  Oil  Corporabon/CH.  Martin  and  Son  etal r- 

Gulf  Oil  Corporation/Convenience  Corner,  Inc.  efa/ - 

Gulf  Oil  Corpora tion/J.H.  Herring  - 

Gulf  Oil  Corporation/Lee  Way  Motor  Freight,  Inc  ~ 

Gulf  Oil  Corporation/Tampa  Electric  Company  el  at 

Gulf  Oil  Corporation/Town  and  Country  Gulf ••— 

C.R-Lee  and  Sons ■■ •• 

Hastings  Public  Schools  elal  

Marine  Fueling  Service.  \nc  - 

Marine  Fueling  Service,  Inc  «• 

Momphis  Light.  Gas  and  Water  Division  - 

Mike  Langdon  et  a! ■ 

Shell  Oil  Company/Dixie  Oil  Co.,  Inc •■ 

Wall  Shell  Service,  Inc  - 

Air  India  Internationa]  

Texaco  Inc/Darimgton  Texaco  Blal - 

Texaco  InciFalmouth  Texaco  etal '■ 

Texaco  Inc^Gateway  Texaco  et  aJ «• 

Texaco  lnc./Gene  and  Leo's  Texaco  etal —-I' 

Texaco  Inc/Hardwick  Texaco  et  al ' 

Texaco  IncVJohn's  Texaco  

Texaco  lnc./Paul  Brady's  Five  Point  Texaco • 

Texaco  InciRoberf  MkJdleton  etal • 

Texaco  Incystations  Texaco  Service  etal -j. 

Town  of  Marblehead  4 

Upson  County  School  District  elal ^. • 


RF304-11950 

05/14/93 

RF304-13753 

05/10/93 

RF304-1376Q. 

RF304-13833 

RF272-92325 

05/12/93 

RF272-80218 

05/14/93 

RA272-34 

05/1  a'93 

RF272-90305 

05/1  a'93 

RF300-21738 

05/14/93 

RF300-13044 

05/12/93 

RF300-13602 

05/12/93 

RF300-17941 

05/14/93 

RF300-17231 

05/14/93 

RF300-12895 

05/1 4«3 

RF30a-18166 

05/10/93 

RF300-13493 

05/12/93 

RF30O-13494 

4 

RF272-e7060 

05/12/93 

RF272-59180 

05/13«3 

RD272-59180 

RF272-69215 

05/12/93 

RF272-92200 

05/12/93 

RF31 5-8779 

05/13/93 

RF315-9131 

RF31 5-9646 

RF321-15801 

05/13/93 

RF321-10337 

05/13*^3 

RF321 -16220 

05/12/93 

RF32 1-9926 

05/1 3«3 

RF321-1957 

05/12/93 

RF321-19719 

05/12/93 

RF321-19721 

05/12/93 

RF32 1^335 

05/12/93 

RF32 1-1 6645 

05/13i/93 

RC272-197 

05/1 4<«3 

RF272-79214 

05/13/93 

Dismissals 

The  following  submissions  were 
dismissed: 

Name  and  Case  No. 

Alford  Reed's  Texaco  #2;  RF321-12374 

Circle  G  Petroleum;  RF321-18216 

F.  Douglas  Johnson;  RF304-1466 

Cilman  Paper  Company;  RF272-74544 

Goshen  Texaco;  RF321-12675 

Hall-Owens;  RF30O-16285 

Kinbro  Petroleum,  Inc.;  RF300-16899 

Leonard's  Texaco  #1;  RF321-7192 

Leonard's  Texaco  «2;  RF321-7193 

Nautical  Yacht  Basin  of  Florida,  Inc.;  RF300- 

16444 
Ray's  Villa  Plaza  Auto  Center,  RF321-14594 
Sioux  Valley  School  District  5-5;  RF272- 

80672 
Spencer  Texaco;  RF321-12810 
Tesoro  Petroleum  Corporation;  RF339-2 
Verdurmen  Oil  Company;  RF304-13855 
Verdurmen  Oil  Company:  RF304-13856 
Wadsworth  Texaco;  RF321-12807 
Wayne  Chambers  Texaco;  RF321-12668 

Copies  of  the  full  text  of  these 
decisions  and  orders  are  available  in  the 
Public  Reference  Room  of  the  Office  of 


Hearings  and  Appeals,  rorm  lE-234, 
Forrestal  Building,  1000  Independence 
Avenue.  SW.  Washington  DC  20585. 
Monday  through  Friday,  between  the 
hours  of  1  p.m.  and  5  pm.  except  federal 
holidays.  They  are  also  available  in 
Energy  Management:  Federal  Energy 
Guidelines,  a  commercialy  published 
loose  leaf  reporter  system. 

Dated:  August  26, 1993.  ] 

George  B.  Breznay. 

Director,  Office  of  Hearings  and  Appeals. 
IFR  Doc.  93-21288  Filed  8-31-93;  8:45  am) 

BILUNG  CODE  6«S(M)1-P  | 

Office  of  Hearings  and  /  ppeals 

Implementation  of  Special  Refund 
Procedures 

AGENCY:  Office  of  Hearings  and  Appeals. 

Energy. 

ACTION:  Notice  of  implementation  of 

special  refund  procedures. 


SUMMARY:  The  Office  of  Hearings  and 
Appeals  (OHA)  of  the  Department  of 
Energy  (DOE)  announces  the  procedures 
for  disbursement  of  $5,048,242.96.  plus 
accrued  interest,  in  alleged  crude  oil 
overcharges  obtained  by  the  DOE  under 
the  terms  of  a  consent  order  or  a 
settlement  agreement  between  Kaiser 
International  Corporation,  Case  No. 
KEF-0125,  Century  Resources 
Development,  Inc..  Case  No.  KEF-0126. 
or  Entex  Petroleum.  Inc..  Case  No.  KEF- 
0127.  The  OHA  has  determined  that  the 
funds  obtained  from  these  three  firms, 
plus  accrued  interest,  will  be  distributed 
in  accordance  with  the  DOE's  Statement 
of  Modified  Resliluliouary  Policy  in 
Crude  Oil  Overcharges. 

DATES:  Applications  must  be 
postmarked  by  June  30, 1994. 

ADDRESSES:  Applications  for  Refund 
must  be  filed  in  duplicate,  addressed  to 
"Subpart  V  Crude  Oil  Overcharge 
Refunds",  and  sent^to:  Office  of 
Hearings  and  Appeals.  Department  of 


im 
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Energy,  1000  Independence  Avenue, 
SVV..  Washington.  DC  20585. 

FOA  FURTHER  INFORMATION  CONTACT: 
Richard  T.  Tedrow.  Deputy  Director, 
Office  of  Hearings  and  Appeals.  1000 
Independence  Avenue,  SW., 
Washington,  IX:  20585.  (202)  586-8018. 

SUPPLEMENTARY  INFORMATION:  In 
accordance  with  10  CFR  205.282(b), 
notice  is  hereby  given  of  the  issuance  of 
the  Decision  and  Order  set  out  below. 
The  Decision  and  Order  sets  forth  the 
procedures  that  the  DOE  has  formulated 
to  distribute  to  eligible  claimants 
$5,048,242.96.  plus  accrued  interest, 
obtained  by  the  DOE  under  the  terms  of 
a  consent  order  or  a  settlement 
agreement  entered  into  with  Kaiser 
International  Corporation,  Century 
Resources  Development,  Inc.,  or  Entex 
Petroleum,  Inc.  The  funds  were  paid  by 
the  three  firms  towards  the  settlement  of 
alleged  violations  of  the  DOE  price  and 
allocation  regulations  involving  the  sale 
of  crude  oil  during  the  period  of  price 
controls. 

The  OHA  will  distribute  these  funds 
in  accordance  with  the  DOE's  Statement 
of  Modified  Restitutionary  Policy  in 
Crude  oil  Overcharges.  51  FR  27.899 
(Aug.  4. 1986)  (MSRP).  Under  the 
MSRP.  crude  oil  overcharge  monies  are 
divided  between  the  Federal 
Government,  the  States,  and  the  injured 
purchasers  of  covered  refined  petroleum 
products.  Refunds  to  the  States  will  be 
distributed  in  proportion  to  each  State's 
consumption  of  petroleum  products 
during  the  price  control  period.  Refunds 
to  eligible  purchasers  will  be  based  on 
the  number  of  gallons  of  petroleum 
products  which  they  purchased,  and  the 
degree  to  which  they  can  demonstrate 
injury. 

Applications  for  Refund  must  be 
postmarked  by  June  30, 1994.  Any 
claimant  which  has  already  filed  a 
Subpart  V  crude  oil  refund  application 
should  not  file  another  application,  as 
the  prior  application  will  be  deemed  to 
be  filed  in  these  crude  oil  refund 
proceedings.  Instructions  for  the 
completion  of  crude  oil  refund 
applications  are  set  forth  in  the  Decision 
that  immediately  follows  this  notice. 
Refund  claims  should  be  sent  to  the 
adJieiis  listed  at  the  beginning  of  this 
notice. 

Unless  labeled  as  "confidential,"  all 
submissions  may  be  made  available  for 
public  inspection  between  the  hours  of 
1  p.m.  and  5  p.m..  Monday  through 
Friday,  except  federal  holidays,  in  the 
Public  Reference  Room  of  the  Office  of 
Hearings  and  Appeals.  located  in  Room 
lE-234, 1000  Independence  Avenue, 
SW.,  Washington,  DC  20585. 


Dated:  August  26.  1993. 
George  B.  Breznay. 

Director.  Office  of  Hearings  and  Appeals. 

Decision  and  Order  of  the  Department  of 
Energy 

Implementation  of  Special  Refund 
Procedures 

August  26,  1993. 

Names  of  Firms:  Kaiser  International 
Corporation,  Century  Resources 
Development.  Inc.,  and  Entex  Petroleum,  Inc. 

Date  of  Filings:  [anuary  31, 1989. 

Case  Numbers:  KEF-0125.  KEF-0126, 
KEF-0127. 

The  Economic  Regulatory  Administration 
(ERA)  of  the  Department  of  Energy  (DOE)  has 
filed  a  Petition  for  the  Implementation  of 
Special  Refund  Procedures  with  the  Office  of 
Hearings  and  Appeals  (OHA)  to  distribute  the 
funds  which  three  firms,  Kaiser  International 
Corporation,  Century  Resources 
Development,  Inc.,  and  Entex  Petroleum, 
Inc.,  remitted  to  the  DOE  pursuant  to  a 
consent  order  or  a  settlement  agreement 
entered  into  Iwtween  each  of  the  firms  and 
the  DOE.  In  satisfaction  of  their 
responsibilities  under  these  instruments,  the 
three  firms  have  tendered  to  the  IX)E  an 
aggregate  of  S5.048,242.96,  to  which 
$2,182,400.20  in  interest  has  accrued  as  of 
)uly  31, 1993.  In  accordance  with  the 
procedure  found  in  10  CFR  205.281  of  the 
subpart  V  regulations,  10  CFR  part  205, 
subpart  V,  the  ERA  requests  in  its  petitions 
that  OHA  establish  special  procedures  to 
make  refunds  in  order  to  remedy  the  effects 
of  the  alleged  regulatory  violations  which 
were  resolved  by  the  particular  consent  order 
or  settlement  agreement.  We  have  considered 
the  ERA'S  petitions  that  we  implement  a 
subpart  V  proceeding  with  respect  to  the 
consent  order  funds  for  each  of  the  three 
firms.  10  CFR  205.282.  We  have  determined 
that  such  a  proceeding  is  appropriate  in  each 
case.  Id.  This  Decision  and  Order  set^i^orth 
OHA's  plan  to  distribute  these  funds. 

I.  Background 

A.  Jurisdiction  and  Authority 

The  subpart  V  regulations  set  forth  general 
guidelines  which  may  he  used  by  OHA  in 
formulating  and  implementing  a  plan  of 
distribution  of  funds  received  as  a  result  of 
an  enforcement  proceeding,  a  consent  order, 
or  a  settlement  agreement.  The  DOE  policy  is 
to  use  the  subfjart  V  process  to  distribute 
such  funds  where  the  DOE  cannot  readily 
identify  the  persons  who  may  have  been 
injured  as  a  result  of  actual  or  alleged 
violations  of  the  Mandatory  Petroleum  Price 
and  Allocation  Regulations  or  where  the  DOE 
cannot  ascertain  the  oiiiuuiit  uf  the  refund 
each  person  should  receive.  DeMenno- 
Kerdoon.  23  DOE  185,046  at  88,112  (1993). 
For  a  more  detailed  discussion  of  subpart  V 
and  the  authority  of  OHA  to  fashion 
procedures  to  distribute  refunds,  see 
Petroleum  Overcharge  Distribution  and 
Restitution  Act  of  1986.  Pub.  L.  No.  99-509, 
100  Stat.  1874, 1881  (1986)  (codified  at  15 
U.S.C.  §§  4501-07  (PODRA));  0//jce  of 
Enforcement.  9  DOE  1 82,508  at  85,046-54 
(1981);  Of//ce  o/ En/orcement,  8  DOE 
1 82,597  at  85,393-99  (1981). 


B.  General  Crude  Oil  Refund  Policy 

On  July  28, 1986.  the  DOE  issued  the 
Statement  of  Modified  Restitutionary  Policy 
in  Crude  Oil  Cases.  51  FR  27.899  (Aug.  4, 
1989)  (MSRP).  The  MSRP,  which  was  issued 
as  a  result  of  the  court-approved  Final 
Settlement  Agreement  in  In  re:  Department  of 
Energy  Stripper  Well  Exemption  Litig..  M.D.L 
No.  378  (D.  Kan.  1986).  reprinted  in.  6  Fed. 
Energy  Guidelines  (CCH)  1 90,509  (1986) 
(M.D.L.  No.  378  Final  Settlement 
Agreement),  provides  that  cn^e  oil 
overcharge  funds  will  be  divided  among  the 
Federal  Government,  the  States,  and  the 
injured  purchasers  of  covered  petroleum 
products.  Under  the  MSRP,  up  to  twenty 
percent  of  these  crude  oil  overcharge  funds 
will  be  reserved  to  satisfy  valid  claims  by 
injured  covered  petroleum  products 
purchasers.  The  remaining  eighty  percent, 
and  any  monies  remaining  after  all  valid 
claims  are  paid,  arc  to  be  disbursed  in  equal 
amounts  to  the  Federal  Government  and  the 
States. 

Shortly  after  the  issuance  of  the  MSRP. 
OHA  issued  an  Order  that  announced  its 
intention  to  apply  the  MSRP  in  all  subpart 
V  proceedings  involving  funds  collected  as  a 
result  of  actual  or  alleged  crude  oil 
violations.  Order  Implementing  Modified 
Statement  of  Restitutionary  Policy 
Concerning  Crude  Oil  Overcharges.  51  FR 
29,689,  29,691  (Aug.  20.  1986)  (MSRP 
Implementing  Order).  This  Order  also 
provided  a  thirty  day  period  for  interested 
parties  to  file  comments  or  objections  to  the 
proposed  use  of  the  MSRP  as  the  groundwork 
for  evaluating  claims  in  crude  oil  refund 
proceedings  and  on  the  appropriate 
procedures  to  follow  in  processing  refund 
applications  in  crude  oil  refund  proceedings. 

After  receiving  numerous  comments,  OHA 
issued  a  Notice  on  April  6, 1987  which 
analyzed  the  comments  and  set  forth 
generalized  procedures  to  assist  claimants 
that  file  refund  applications  for  crude  oil 
monies  under  the  subpart  V  regulations. 
Implementation  of  Special  Refund 
Procedures.  52  FR  11,737  (Apr.  10, 1987) 
(Crude  Oil  Procedures  Notice).  Generally, 
under  the  Crude  Oil  Procedures  Notice,  all 
claimants  will  be  required  to  (1)  document 
their  purchase  volumes  of  petroleum 
products  during  the  August  19, 1973  through 
January  27, 1981  crude  oil  price  control 
period,  and  (2)  prove  that  they  were  injured 
by  the  alleged  crude  oil  overcharges.  OHA 
also  specified  that  end-users  of  petroleum 
products  whose  businesses  were  unrelated  to 
the  petroleum  industry  will  be  presumed  to 
have  been  injured  by  the  alleged  crude  oil 
overcharges  and  need  not  submit  any 
additional  proof  of  injury  beyond 
ducuiuentation  of  their  purchase  volumes. 
See,  e.g..  City  of  Columbus.  16  DOE  1 85,550 
at  89,099  (1987).  Additionally,  OHA  stated 
that  crude  oil  refunds  will  t>e  calculated  on 
the  basis  of  a  per  gallon  (or  "volumetric") 
refund  amount,  which  is  obtained  by 
dividing  the  crude  oil  refund  pool  by  the 
total  consumption  of  petroleum  products  in 
the  United  States  during  the  crude  oil  price 
control  period. 

OHA  has  applied  these  procedures  in 
numerous  cases  since  the  Crude  Oil 
Procedures  Notice  was  issued.  See  e.g.. 
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DeMenno-Kerdoon,  23  DOE  at  88.113-14; 
Richome  Oil  &  Gas  Co..  23  DOE  185,035  at 
88.085  (1993):  Texas  Int'l  Co..  22  DOE 
185,230  at  88,614  (1992);  Energy  Corp.  of 
America.  Inc..  22  DOE  185,019  at  88,052 
(1992);  Corum  Energy,  21  DOE  185.358  at 
89,066  (1991);  Apex  Oil  Co..  21  DOE  185,341 
at  89,018  (1991);  Petrol  Products.  Inc.,  20 
DOE  185,436  at  89,010  (1990);  Ri-Petm.  Inc  . 
20  DOE  185,071  at  88,141  (1990);  Coldsbeny. 
Hood.  18  DOE  185,902  at  89.476-77  (1989);'' 
New  York  Petroleum,  Inc..  18  DOE  185,435 
at  88,703-04  (1988)  {-New  York  Petroleum), 
Shell  Oil  Co..  17  DOE  185,204  at  88,405-06 
(1988):  Ernest  A.  AUerkamp.  17  DOE  185,079 
at  88,175-76  (1988)  (AUerkamp)  Further,  the 
procedures  have  been  approved  by  the 
Federal  Courts.  Thus,  a  challenge  from  a 
group  of  States  claiming  a  violation  of  the 
M.D.L.  No.  378  Final  Settlement  Agreement 
based  on  OHA  use  of  injury  presumptions 
and  improper  refund  calculations  was  denied 
in  toto  by  the  Federal  District  Court  for  the 
District  of  Kansas.  The  court  found  that  the 
M.D.L.  No.  378  Final  Settlement  Agreement 
"does  not  bar  OHA  from  permitting 
claimants  to  employ  reasonable 
presumptions  in  affirmatively  demonstrating 
injury  entitling  them  to  a  refund."  In  re 
Department  of  Energy  Stripper  Well 
Exemption  Litig..  671  F.  Supp.  1318  (D.  Kan. 
1987).  affd  in  part,  857  F.2d  1481  (Temp. 
Em.  Ct.  App.  1988).  In  addition,  the  court 
held  that,  as  specified  in  the  Crude  Oil 
Procedures  Notice,  OHA  could  base  calculate 
refimd  calculations  on  a  portion  of  the 
M.D.L.  No.  378  overcharges.  Id.  at  1323-24. 
Therefore,  the  use  of  these  procedures  are 
entirely  proper  in  Subpart  V  crude  oil  cases. 

C.  IndivMual  Firms/Funds  Considered  in 
This  Decision  and  Order 
1.  Kaiser 

On  May  3. 1983.  the  ERA  issued  a 
Proposed  Remedial  Order  (PRO)  to  Kaiser 
Aluminum  International  Corporation  (Kaiser 
Aluminum),  a  reseller  of  crude  oil  as  that 
term  was  defined  in  10  CFR  212.31.  and 
which  was  therefore  subject  to  the  provisions 
governing  resales  of  crude  oil  set  forth  in  10 
CFR  part  212,  subpart  L.  In  particular,  the 
PRO  charged  Kaiser  Aluminum  with 
charging  prices  for  crude  oil  in  excess  of  its 
actual  costs  without  providing  any  service  or 
function  traditionally  and  historically 
associated  with  the  resale  of  crude  oil.  Kaiser 
Aluminum's  actions  were  alleged  to  have 
violated  10  CFR  212.186  (the  "layering" 
regulation).  10  CFR  210.62(c)  (the  "normal 
business  practices"  rule),  and  10  CFR 
205.202  (the  "anti-circumvention"  rule)  for 
the  period  May  1978  through  December  1980. 
The  PRO  alternately  alleged  that  Kaiser 
Aluminum  sold  crude  oil  at  prices  which 
exceeded  its  Permissible  Average  Markup.  In 
adjudicating  the  PRO,  OHA  found  that  Kaiser 
Aluminum's  transactions  violated  the 
"layering"  regulation  resulting  in  unlawful 
overcharges  of  $2,399,552.61.  Accordingly, 
the  DOE  issued  a  Remedial  Order  against 
Kaiser  Aluminum  and  its  successor  in 
interest  Kaiser  International  Corporation. 
Kaiser  Aluminum  Int'l  Corp.,  15  DOE 
183,007  (1986).  OHA  also  determined  that 
any  money  collected  should  be  distributed 
under  the  subpart  V  procedure  and  the 
MSRP.  Id.  at  86.090-91. 


After  OHA  issued  the  Remedial  Order, 
Kaiser  Aluminum  docketed  an  appeal  of  this 
Remedial  Order  with  the  Federal  Energy 
Regulatory  Commission  (FERC).  FERC  Case 
No.  RO87-5-000.  FERC  urged  settlement  in 
this  and  a  number  of  other  "layering"  cases 
then-pending  before  the  Commission.  See- 
Traco  Petroleum  Co.,  41  FERC  161,286  at 
61,761  (1987).  Thereafter,  the  parties  settled 
the  Remedial  Order,  and" all  other  DOE 
claims  arising  out  of  the  Mandatory 
Petroleum  Price  Regulations  during  the 
period  August  17, 1973  through  January  27, 
1981,  in  a  consent  order  for  the  sura  of  $1.95 
million.  That  amount  has  been  paid  and  is 
being  held  in  an  interest-bearing  account 
pending  a  determination  regarding  the  proper 
distribution  of  the  principal  amount,  and  the 
5651,325.73  in  interest  which  has  accrued  as 
ofJulySl,  1993. 

2.  Century  Resources  ij 

Century  Resources  Development,  Inc. 
(Century  Resources)  is  a  reseller  of  crude  oil 
as  was  defined  in  10  CFR  212.31  and  was 
subject  to  the  price  regulations  found  in  10 
CFR  part  212  subparts  F  and  L.  After 
conducting  an  audit,  the  ERA  found  reason 
to  believe  that  Century  Resources  may  have 
violated  those  regulations.  ERA.  Century 
Rosources.  and  its  parent  Energy  Resources 
Development.  Inc.  (Energy  Resources),  agreed 
to  settle,  without  admission  of  liability,  these 
alleged  violations  and  any  other  violations  of 
the  Mandatory  Petroleum  Price  Regulations 
that  the  DOE  may  have  been  able  to  assert  for 
activities  during  the  period  October  1977 
through  January  27, 1981.  Accordingly,  in  a 
consent  order  with  the  DOE,  Century 
Resources  and  Energy  Resources  agreed  to 
pay  in  installments  $1.5  million  plus  interest. 
The  amount  paid  by  the  firms  totaled 
$1,663,582.31.  These  funds  have  been 
transmitted  by  the  firm  and  are  being  held  in 
an  interest-bearing  account  pending  a 
determination  regarding  the  proper 
distribution  of  the  principal  amount,  and  the 
$911,834.98  in  interest  which  has  accrued  as 
ofJuly31.1993. 

3.  Entex  Petroleum 

Entex  Petroleum.  Inc.  (Entex)  is  a  producer 
of  crude  oil  as  that  term  was  defined  in  10 
CFR  212.31.  and  was  therefore  subject  to  the 
provisions  of  10  CFR.  part  212.  subpart  D 
which  governed  first  sales  of  crude  oil.  On 
July  14, 1978.  the  ERA  issued  a  PRO  to  Entex 
alleging  that  Entex  miscertified  and 
impermissibly  sold  at  upper-tier  prices  crude 
oil  produced  from  certain  properties  during 
the  period  September  1973  through  February 
1977.  After  considering  the  firm's  Statement 
of  Objections  and  remanding  certain  portions 
of  the  case  to  the  ERA,  OHA  issued  the  PRO 
as  a  final  Remedial  Order.  Entex  Petroleum. 
Inc..  5  DOE  183.012  (1980).  The  remedial 
portions  of  that  order  d  reeled  Entex  to 
recalculate  the  Base  Pre  duction  Control 
Levels  for  certain  properties.  Id.  at  86,108- 
09.  It  also  required  Entex  to  sell  crude  oil 
from  four  properties  at  no  cost  to  two 
identified  customers  until  $324,484.01  in 
overcharges,  plus  interest,  had  been  satisfied. 
Id.  at  86,109.  In  additicn.  the  firm  was  to 
perform  a  self-audit  ani  calculate  allowable 
profits  on  sales  from  the  overcharging 
properties  and  make  restitution  by  refund. 


plus  interest,  to  other  customers.  If  it  could 
not  do  this,  the  firm  was  to  submit  a  check 
to  the  DOE  for  the  appropriate  amount.  Id. 

Entex  performed  none  of  the  actions 
required  to  comply  with  the  OHA  order.  The 
Er!a,  therefore,  submitted  a  Motion  for 
Modification  relying  on  the  decontrol  of 
crude  oil  as  a  significantly  changed 
circumstance  warranting  modification  of  the 
remedial  provision.  OHA  agreed  with  the 
ERA  and  ordered  that  restitution  be  made 
through  the  subpart  V  mechanism,  clarified 
the  rate  of  interest  on  the  outstanding 
overchai^ges.  and  once  again  ordered  the  self- 
audit  performed.  Economic  Regulatory 
Admin./Entex  Petroleum.  Inc..  11  DOE 
1 83,023  (1984).  The  remanded  portions  of 
the  original  PRO  were  then  issued  by  the 
ERA  as  a  new  PRO  and  considered  by  OHA. 
After  considering  the  firm's  Sfatemert  of 
Objections,  OHA  found  that  Entex  had 
miscertified  and  impermissibly  sold  crude  oil 
produced  from  two  properties  as  stripper 
well  production.  Accordingly,  the  DOE 
i.ssued  a  Supplemental  Remedial  Order 
instructing  the  firm  to  remit  $21,582.31  plus 
interest  for  distribution  under  the  subpart  V 
procedures,  in  addition  to  its  restitutionary 
obligations  under  the  prior  Remedial  Order 
as  modified.  Entex  Petroleum.  Inc  ,  12  DOE 
183,003  (1984),  morii/Jerf,  12  DOE  182,507 
(1984). 

Entex  next  joined  litigation  brought  by  Sun 
Company,  Inc.  challenging  the  DOE  practice 
of  asserting  liability  against  "vicarious" 
third-party  well  operators  for  o^•ercharges 
attributaWe  to  working  ot  royalty  interests. 
See  Sun  Co.  v.  United  SteUes.  594  F.  Supp. 
652  (D.  Del.  1984)  (wherein  the  litigation  is 
described  in  some  detail).  The  DOE 
counterclaimed  for  enforcement  of  the 
Remedial  Orders.  Eventually.  Entex  and  the 
DOE  agreed  to  settle  this  matter.  The  DOE 
agreed  to  drop  its  counterclaim.  In  return. 
Entex  agreed  to  drop  its  intervention  in  the 
Sun  Company  litigation  and  pay  an  amount 
to  settle  the  af1]udirated  liability  in  the 
Remedial  Orders  and  potential  liability  as  a 
result  of  the  self-audit  performed  as  ordered 
in  the  Remedial  Orders,  plus  interest  on  both 
amounts.  The  amount  paid  by  the  firm 
totaled  $1,434,660.65.  This  money  has  been 
deposited  in  an  interest-  bearing  account 
pending  a  proper  distribution  of  the  principal 
amount  and  the  S61 9.239.49  in  interest 
accrued  as  of  July  3 1 . 1 993 . 

II.  The  Proposed  Decision  and  Order  »nd 
Comments  Received  Thereon 

A.  The  Proposed  Decision  and  Order 

In  response  to  the  three  Petitions  for  the 
Implementation  of  SfKJcial  Refund 
Procedures  filed  by  the  ERA,  OHA  issued  a 
Proposed  Decision  and  Order  (PD&O)  which 
established  tentative  procedures  to  distribute 
the  amounts  obtained  from  the  three  firms, 
plus  accrued  interest,  for  the  alleged  crude 
oil  violations.  OHA  tentatively  concluded 
that,  in  accordance  with  long-standing,  court- 
approved  precedents,  the  funds  in  these 
cases  should  be  distributed  in  accordance 
with  the  MSRP,  the  MSRP  Implementing 
Order,  and  the  Crude  Oil  Procedures  Notice. 
In  particular,  OHA  proposed,  pursuant  to  the 
MSRP.  to  initially  reserve  twenty  percent  of 
the  funds  for  direct  restitution  to  applicants 
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who  cla^n  that  they  were  injured  by  the 
alleged  crude  oil  violations.  The  remaining 
eighty  percent  of  the  funds  would  be 
distributed  to  the  Federal  Government  for 
and  the  Slates  fur  indirect  restitution.  In 
particular,  forty  percent  of  the  funds  would 
be  apportioned  for  the  Federal  Government, 
and  forty  percent  would  be  allocated  for  the 
States.  The  PD&O  further  proposed  that  after 
all  valid  claims  were  paid,  any  remaining 
funds  in  the  claims  reserve  also  would  be 
divided  equally  between  the  Federal 
Government  and  the  States. 

In  the  PD&O.  OHA  proposed  to  require 
applicants  for  refunds  to  document  '.heir 
purchase  volumes  of  covered  petroleum 
products  during  the  period  of  price  controls 
and  to  prove  that  they  were  injured  by  crude 
oil  overcharges.  The  FD&O  stated  that  end- 
users  of  petroleum  products  whose 
businesses  were  unrelated  to  the  petroleum 
industry  could  use  a  presumption  that  they  . 
absorbed  the  crude  oil  overcharges. 
Therefore,  it  was  proposed  that  such 
claimants  need  not  submit  any  further  proof 
of  injury  to  receive  a  refund.  OHA  also 
proposed  to  calculate  refunds  on  the  basis  of 
a  volumetric  refund  amount,  as  described  in 
the  Crude  Oil  Procedures  Notice.  Comments 
were  solicited  regarding  the  tentative 
distribution  process  set  forth  in  the  PD&O.  As 
discussed  below,  one  set  of  comments  was 
received. 

B.  Analysis  of  the  Kalodner  Comments 

Philip  P.  Kalodner  filed  the  only  comments 
received  in  these  proceedings  on  behalf  of  a 
group  of  utilities,  transporters,  and 
manufacturers.  The  comments  urged  us  to 
abandon  the  forty-forty-twenty  percentage 
allocation  between  the  Federal  Government, 
the  States,  and  the  crude  oil  applicants. 
Instead,  the  comments  insist  that  100  percent 
of  the  funds  in  these  proceedings  be  reserved 
for  direct  payment  to  crude  oil  applicants. 
Only  in  this  way,  the  comments  claim,  can 
"full  parity"  in  refund  amounts  be  achieved. 

Mr  Kalodner  has  filed  virtually  identical 
comments  in  numerous  crude  oil  refund 
implementation  proceedings.  See,  e.^., 
Permian  Corp.  23  DOE  1 85,034  at  88,073- 
74  (1993);  Salomon.  Inc..  22  DOE  1 85,006  at 
88,019  (1992):  Stanco  Petroleum.  Inc..  21 
DOE  1 85,373  at  89,101-02;  Diamond 
Shamrock  R8-M.  Inc..  21  DOE  1 85,352  at 
89,051-52  (1991);  Seneca  Oil  Co..  21  DOE 
1 85,327  at  88,970  (1991)  [Seneca  Oil): 
r    Quintana  Energy  Corp..  21  DOE  1 85,032  at 
88,114  (1991);  Tesora  Petroleum  Corp..  20 
DOE  1  85,665  at  89,524  (1990);  Northeast 
Petroleum  Industries,  Inc.,  20  DOE  %  85,405 
at  88,935  (1990);  Texaco.  Inc..  19  DOE 
1 85,200  at  88,371-72  (1989);  Goldsberry. 
Hood.  18  DOE  at  89,476;  Getty  Oil  Co..  18 
DOE  1 85,808  at  89,302  (1989);  Wickett 
Refining  Co..  18  DOE  ^  85,659  at  89,079-80 
(1989);  Amorient  Petroleum  Co.,  18  DOE 
1 85,595  at  88,976-77  (1989)  [Amorient); 
Lone  Star  Oil  &■  Chemical  Co..  18  DOE 
1 85,559  at  88,912-13  (1989);  New  York 
Petroleum.  18  DOE  at  88.701.  We.  therefore, 
need  not  repeat  the  extensive  analysis  of  the 
Kalodner  comments  found  in  those  cases.  As 
these  decisions  indicate,  we  have  carefully 
considered  this  line  of  argument  and  have 
consistently  rejected  it  because  the  DOE  has 


never  assured  crude  oil  claimants  a  precise 
level  of  restitution.  Amorient.  18  DOE  at 
88,976,  and  because  Mr.  Kalodner  has  never 
produced  any  evidence  that  the  twenty 
percent  reserve  will  be  inadequate  to  pay 
crude  oil  claimants.  Id.  at  88,977;  Seneca  Oil. 
21  DOE  at  88,970. 

Further,  the  division  ratio  of  crude  oil 
money  has  been  twice  reviewed  and  twice 
accepted  by  the  Federal  Courts.  First,  the 
division  ra\io  has  been  accepted  by  the 
District  Court  in  Kansas  which  approved  the 
M.D.L.  No.  378  Final  Settlement  Agreement 
(which,  as  previously  noted,  was  the  geni^sis 
of  the  MSRP  and  the  distribution  peicentages 
between  the  governments  and  the  Subpart  V 
applicants).  See  In  re  Department  of  Energy 
Stripper  Well  Exemption  Litig ,  653  F.'Supp. 
108,  114, 116, 118  (D.Kan.  \^ii6].affdin 
part.  855  F.2d  865  (Temp.  Em.  Ct.  App. 
1988).  That  court  held  the  M.D.L.  No.  378 
Final  Settlement  Agreement  and  its 
apportionment  of  the  crude  oil  funds  to  be 
"fair,  reasonable  and  adequate  to  all 
concerned  parties."  Id.  at  116.  Second,  af^er 
"an  independent  investigation,"  of  a 
different,  though  icl-ited,  settlement 
agreement,  the  Federal  District  Court  in 
Delaware  also  found  the  forty-forty-twenty 
division  ratio  to  be  "reasonable,  equitable 
and  fair."  Getty  Oil  Co.  v.  Department  of 
Energy.  3  Fed.  Energy  Guidelines  (CCH) 
126,611  at  26,960.  26,964  (D.  Del.  1988). 
Thus,  as  in  all  the  cases  cited  above,  we  agree 
with  the  Federal  Courts  and  we  reject  Mr. 
Kalodner's  argument  that  the  twenty  percent 
reserve  is  inadequate  to  provide  fair 
restitution  to  crude  oil  Subpart  V  claimants. 

III.  Refund  Procedures 

A.  Refund  Claims 

We  will  adopt  the  DOE's  standard  crude  oil 
refund  procedures  to  distribute  the  monies  in 
all  three  consent  order  accounts  considered 
in  this  Decision  and  Order.  Thus,  as  we 
noted  in  the  PD&O,  we  have  chosen  to 
initially  reserve  twenty  pen:ent  of  each  of 
these  funds,  plus  accrued  interest,  for  direct 
refunds  to  claimants.  This  will  insure  that 
sufficient  funds  will  be  available  fur  injured 
parties.  Accordingly,  we  will  direct  the  DOE 
Office  of  the  Controller  to  transfer  a  total  of 
$1,009,648.60  plus  accrued  interest  from  the 
three  subaccounts  for  the  firms  considered  in 
this  Decision  and  Order  to  the  subaccount  for 
crude  oil  claimants.  This  reserve  figure  may 
bo  reduced  later  if  circumstances  so  warrant. 

OHA  will  evaluate  crude  oil  refund  claims 
in  a  manner  similar  to  that  used  in  subpart 
V  proceedings  to  evaluate  claims  based  on 
actual  and  alleged  refined  product 
overcharges.  See,  e.g..  Mountain  Fuel  Supply 
Co..  14  DOE  185,475  at  88,869  (1986).  Under 
these  procedures  in  crude  oil  cases,  as  in 
non-crude  oil  cases,  claii^ants  will  be 
required  to  (1)  document  their  purchase 
volumes  of  covered  petroleum  products,'  and 


(2)  prove  that  they  were  injured  as  a  result 
of  the  alleged  violations. 

In  proving  injury,  we  will  adopt  a 
presumption  that  the  crude  oil  overcharges 
were  absorbed,  rather  than  passed  on,  by 
applicants  (1)  who  v^ere  end-users  or 
ultimate  consumers  of  petroleum  products. 
(2)  whose  activities  were  unrelated  to  the 
petroleum  industry,  and  (J)  who  were  not 
subject  to  the  Mandatory  Petroleum  Price  and 
Allocation  Regulations.  Applicants  who  meet 
these  three  criteria,  therefore,  are  presumed 
to  have  been  injured  by  any  actual  or  alleged 
crude  oil  overcharges.  Thus,  in  order  to 
receive  a  refund,  end-user  or  ultimate 
consumer  claimpnts  who  meet  the  standard 
for  this  presumption  need  not  submit  any 
evidence  of  injury  beyond  the  volume  of 
petroleum  products  purchased  during  the 
period  of  price  controls,  although  confirming 
documentation  may  be  required  in  some 
cases.  See,  e.g.,  Shell  Oil  Co.  17  DOE  at 
88,406;  A.  Tarfirone.  Inc.,  15  DOE  1  85.495 
at  88.893-96  (1987).  The  end-user 
presumption  of  injury,  however,  can  be 
rebutted  by  evidence  which  establishes  that 
the  specific  end-user  or  ultimate  consumer  in 
question  was  not  injured  by  the  crude  oil 
overcharges.  See,  eg..  Berry  Holding  Co.,  16 
DOE  1  85,405  at  88,797  (1987).  If  an 
interested  party  submits  evidence  that  is 
sufficient  to  cast  serious  doubt  on  the  end- 
user  presumption,  the  applicant  will  be 
required  to  produce  further  evidence  of 
injury.  See.  e.g.  New  York  Petroleum,  18 
DOE  at  88.701-03.  Petroleum  retailer, 
reseller,  and  refiner  applicants,  however, 
must  submit  detailed  evidence  of  injury,  and 
they  may  not  rnly  upon  the  injury 
presumptions  utilized  in  some  refined 
petroleum  product  refund  cases.  Id.  These 
applicants  may,  however,  use  econometric 
evidence  of  the  type  found  in  Office  of 
Hearings  and  Appeals,  U.S.  Dep't  of  Energy, 
Report  to  the  United  District  Court  for  the 
District  of  Kansas,  In  re  Department  of 
Energy  Stripper  Well  Exemption  Litig..  M  D.L. 
No.  378  (June  1985),  reprinted  in.  6  Fed. 
Energy  Guidelines  (CCH)  H  90.507  (1985).  See 
also  PODRA  §  300.^(b)(2),  100  Stat,  at  1883 
(codified  at  15  U.S.C.  §  4502(b)(2)).  Further, 
if  any  claimant  has  executed  and  submitted 
a  valid  waiver  pursuant  to  one  of  the  escrows 
established  by  the  M.D.L.  Nb.  378  Final 
Settlement  Agretiment,  it  has  waived  its 
rights  to  file  an  application  for  Subpart  V 
crude  oil  monies.  See  Mid-American 
Dairymen  v.  Harrington,  878  F.2d  1448, 
1455-57  (Temp.  Em.  Ct.  App.  1989);  In  re 
Department  of  Energy  Stripper  Well 
Exemption  Litig..  707  F.  Supp.  1267, 1268- 
69  (D.  Kan.  1987);  Boise  Cascade  Corp..  18 
DOE  1  85,970  at  89,591-92  (1989). 

As  has  been  stated  in  prior  Decisions,  a 
crude  oil  refund  claimant  will  be  required  to 
submit  only  one  application  for  its  share  of 


>  Generally,  a  covered  petroleum  product  is  any 
petroleum  product  that  was  covered  by  the 
Emergency  Petroleum  Allocation  Act  of  1973,  PL. 
No.  93-159,  87  Stat.  627  (1973)  (codified  as 
amended  at  15  US  C.  S§751-760h)  (EPAA), 
regulations  promulgated  pursuant  to  that  Act.  or 
any  petroleum  product  which  was  purchased  from 
a  crude  oil  refinery  or  which,  although  purchased 


from  a  reseller,  came  from  a  refiner,'  and  was  not 
substantially  tran.sformod  by  the  reseller.  See  Notice 
of  General  Interest  Concerning  DOE's  Crude  Oil 
Overcharge  Refund  Program.  57  FR  30,731,  30,731 
(July  10,  1992);  Great  Lakes  Carbon  Corp.,  22  DOE 
1 85.248  at  88.682  (1901).  See  also  Anchor 
Continental,  Inc.,  22  DOE  185,003  at  88,007  (1992) 
(a  covered  product  is  one  thai  was  covered  by  the 
EPAA  or  one  that  was  "primarily  refined  from 
crude  oil  at  a  crude  oil  refinery."}. 
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all  available  crude  oil  overcharge  funds.  See. 
eg.,  AlJerkamp.  17  DOE  at  88.176;  A. 
Tarricone.  Inc.,  15  DOE  at  88,898.  A  party 
that  has  already  submitted  a  claim  in  any 
other  crude  oil  refund  proceeding 
implemented  by  the  DOE  need  not  file 
another  claim.  The  prior  application  will  be 
deemed  to  be  filed  in  all  crude  oil  refund 
proceedings  to  date  as  those  proceedings  are 
finalized.  The  DOE  has  established  June  30, 
1994  as  the  current  deadline  for  filing  an 
Application  for  Refund  from  the  crude  oil 
funds.  See  Final  Filing  Deadline  In  Special 
Refund  Proceeding  Involving  Crude  Oil 
Overcharge  Refunds.  53  Fed.  Reg.  26,318. 
26,319  (May  3. 1993);  Arc/iorCaso//ne  Corp  . 
22  DOE  185.071  at  88,215  (1992).  It  is  the 
policy  of  the  DOE  to  pay  all  crude  oil  refund 
claims  at  the  rale  of  SO  0008  per  gallon. 
However,  while  we  anticipate  that  applicants 
who  filed  their  claims  before  June  30, 1988 
will  receive  a  supplemental  refund  pa>Tnent, 
we  will  decide  in  the  future  whether 
claimants  who  filed  later  applications  should 
receive  additional  funds.  Id.:  Seneca  Oil,  21 
DOE  at  88,972.  Notice  of  any  additional 
amounts  available  in  the  future  will  bo 
published  in  the  Federal  Register. 

B.  Crude  Oil  Application  Requirements 

To  apply  for  a  crude  oil  refund,  a  claimant 
should  submit  an  Application  for  Refund 
containing  all  of  the  following  information: 

(1)  Identifying  information  including  the 
claimant's  name,  current  business  address, 
business  address  during  the  refund  period, 
taxpayer  identification  number,  a  statement 
indicating  whether  the  claimant  is  a 
corporation,  partnership,  sole  proprietorship, 
or  other  business  entity,  the  name,  title,  and 
telephone  number  of  a  person  to  contact  for 
any  additional  information,  and  the  name 
and  address  of  the  person  who  should 
receive  any  refund  check.^  If  the  Applicant 
operated  under  more  than  one  name  or  under 
a  different  name  during  the  price  control 
period,  the  applicant  should  specify  these 
names; 

(2)  If  the  applicant's  firm  is  owned  by 
another  compariy,  or  owns  other  companies, 
a  list  of  these  companies'  names,  addresses 
and  descriptions  of  their  relationship  to  the 
applicatit's  firm; 

(3)  A  brief  description  of  the  claimant's 
business  and  the  manner  in  which  it  used  the 
petroleum  products  listed  on  its  application; 

(4)  A  statement  identifying  the  petroleum 
products  which  the  applicant  purchased 


J  Under  the  Privacy  Act  of  1 974,  Pub  L  No  93- 
579.  $  7.  88  Stat.  1896,  1909  11974)  (codified  at  5 
U.S.C  552a  note),  the  submission  of  a  social 
security  number  by  an  individual  applicant  is 
voluntary.  An  applicant  that  does  not  wish  to 
submit  a  social  seairity  number  must  submit  an 
employer  identification  number  if  one  exists.  This 
information  will  be  used  in  processing  refund 
applications,  and  is  requested  pursuant  to  our 
authority  under  the  PODRA  and  the  Subpart  V 
regulations.  The  information  may  be  shared  with 
other  Federal  agencies  for  statistical,  auditing,  or 
archiving  purposes,  and  with  law  euforcemenl 
agencies  v^hen  they  are  investigating  a  potential 
vijlalion  of  civil  or  criminal  law.  Unless  an 
applicant  claims  confidentiality,  this  information 
will  be  available  to  the  public  in  the  Public 
Reference  Room  of  the  Office  of  Hearings  and 
Appeals. 


during  the  period  August  19. 1973  through 
January  27, 1981,  an  annual  schedule 
displaying  the  number  of  gallons  of  each 
petroleum  product  purt:hased  during  this 
refund  period,  and  the  :otal  number  of 
gallons  of  all  petroleum  products  claimed  on 
the  refund  application; 

(5)  An  explanation  as  to  how  the  applicant 
obtained  the  above-mentioned  purchase 
volumes,  and,  if  estimates  were  used,  a 
description  of  its  method  of  estimation; 

(6)  A  statement  that  neither  the  claimant, 
its  parent  firm,  affiliates,  subsidiaries, 
successors,  nor  assigns  has  waived  any  right 
it  may  have  to  receive  a  crude  oil  refund  [e.g. 
by  having  executed  and  submitted  a  valid 
waiver  accompanying  a  claim  to  any  of  the 
escrow  accounts  established  pursuant  to  the 
M  D.L.  No.  378  Final  Settlement  Agreement); 

(7)  A  statement  that  the  applicant  has  not 
filed  anv  other  refund  application  in  the 
Crude  Oil  Subpart  V  Special  Refund 
Proceeding; 

(8)  If  the  applicant  is  not  an  end-user,  was 
covered  by  the  DOE  price  regulations,  or  is 
or  was  related  to  the  petroleum  industry,  a 
showing  that  the  applicant  was  injured  by 
\hn  alk^ged  crude  oil  overcharges; 

(9)  If  the  applicant  is  a  regulated  utility  or 
a  cooperative,  certifications  that  it  will  pass 
on  the  entirety  of  any  refund  received  to  its 
customers,  will  notify  its  state  utility 
commission,  other  regulatory  agency,  or 
membership  body  of  the  receipt  of  any 
refund,  and  a  brief  description  as  to  how  the 
refund  will  be  passed  along; 

(10)  The  statement  listed  below  signed  by 
the  individual  applicant  or  a  responsible 
official  of  the  company,  partnership,  or  other 
entity  filing  the  refund  application: 

I  swear  (or  affirm)  that  the  information 
contained  in  this  application  and  its 
attachments  is  true  and  correct  to  the  best  of 
my  knowledge  and  belief.  I  understand  that 
anyone  who  is  convicted  of  providing  false 
information  to  the  federal  government  may 
be  subject  to  a  fine,  a  jail  sentence,  or  both, 
pursuant  to  18  U.S.C.  1001. 1  understand  that 
the  information  contained  in  this  application 
is  subject  to  public  disclosure.  I  have 
enclosed  a  duplicate  of  this  entire 
application  which  will  be  placed  in  the  OHA 
Public  Reference  Room. 

All  applications  should  be  either  typed  or 
printed  and  clearly  labeled  "Application  for 
Crude  Oil  Refund."  Each  applicant  must 
submit  an  original  and  one  copy  of  the 
application.  If  the  applicant  believes  that  any 
of  the  information  in  its  application  is 
confidential  and  does  not  wish  for  this 
information  to  be  publicly  disclosed,  it  must 
submit  an  original  application,  clearly 
designated  "confidential,"  containing  the 
confidential  information,  and  two  copies  of 
the  application  wi'h  the  confidential 
information  deleted.  All  refiind  applications 
should  be  sent  to:  Subpart  V  Crude  Oil 
Overcharge  Refunds,  Ofilce  of  Hearings  and 
Appeals,  Department  of  Energy.  1000 
Independence  Avenue,  SW.,  Washington,  DC 
20585. 

The  filing  deadline  is  June  30. 1994.  Even 
though  an  applicant  is  not  required  to  use 
any  specific  form  for  its  crude  oil  refund 
application,  a  suggested  form  has  been 
prepared  by  OHA  and  may  be  obtained  by 
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'sending  a  %vntten  request  to  the  address 
listed  above. 

C.  Payments  to  the  Federal  Government  and 
the  States 

Under  the  terms  of  the  M  D.L.  No.  378 
Final  Settlement  Agreement,  the  MSRP,  and 
as  we  noted  in  the  PD&O,  the  remaining 
eighty  percent  of  the  alleged  crude  oil 
overcharge  amounts  subject  to  this  Decision 
and  Order,  plus  accrued  interest,  will  be 
disbursed  in  equal  portions  to  the  Federal 
Government  and  the  States  for  indirect 
restitution.  Refunds  to  the  States  will  be  in 
proportion  to  the  consumption  of  petroleum 
products  in  each  State  during  the  period  of 
price  controls.  The  portion  or  ratio  of  the 
funds  which  each  State  will  receive  is 
contained  in  "Calculation  of  Ratios  For 
Distribution  to  States  and  Territories — M.D  L. 
378,"  Settlement  Exhibit  H,  M.D.L.  No.  378 
Final  Settlement  Agreement  at  163.  reprinted 
in.  6  Fed.  Energy  Guidelines  (CCH)  at  90.687 
Accordingly,  we  will  direct  the  DOE  Office 
of  the  Controller  to  transfer  a  total  of 
52,019,297.18  fi-om  the  subaccounts  for  the 
three  firms  considered  in  this  Decision  and 
Order  to  the  subaccount  for  disbursement  to 
the  Federal  Government  and  the  same 
amount  from  the  same  subaccounts  to  the 
subaccount  for  disbursement  to  the  States. 
When  disbursed,  these  funds  will  be  subject 
to  the  same  limitations  and  reporung 
requirements  as  all  other  crude  oil  monies 
received  by  the  States  under  the  M.D.L.  No. 
378  Final  Settlement  Agreement. 
It  Is  Therefore  Ordered  That: 

(1)  Applications  for  Refund  from  the 
alleged  crude  oilovertharge  funds  remitted 
to  the  Department  of  Energy  by  Kaiser 
IntematioQal  Corporation  may  now  be  filed 

(2)  Applications  for  Refund  from  the 
alleged  crude  oil  overcharge  flinds  remitted 
to  the  Department  of  Energy  by  Century 
Resources  Development,  Inc.  may  now  be 
filed. 

(3)  Applications  for  Refund  from  the 
alleged  crude  oil  overcharge  funds  remitted 
to  the  Department  of  Energy  by  Entex 
Petroleum.  Inc.  may  now  be  filed. 

(4)  All  crude  oil  refund  applications 
submitted  pursuant  to  Paragraphs  (1)  through 
(3)  of  this  Decision  and  Order  must  be 
postmarked  no  later  than  June  30,  1994.    ■ 

(5)  The  Director  of  Special  Accounts  and 
Payroll,  Office  of  Departmental  Accounting 
and  Financial  Systems  Development.  Office 
of  the  Controller,  Department  of  Energy  shall 
take  all  steps  necessary  to  transfer  a  total  of 
$5,048,242.96  plus  accrued  interest  from  the 
subaccounts  denominated  "Kaiser 
International  Corp."  (Consent  Order  No. 
6C0X00280Z  in  the  amount  of  51,950,000  00 
plus  accrued  interest),  "Century  Resources 
Development "  (Consent  Order  No. 
6C0X00287Z  in  the  amount  of  $1,663,582.31 
plus  accrued  interest),  and  "Entex  Petroleum 
Incorporation  "  (Consent  Order  No. 
660C004D4Z  in  the  amount  of  1,434,660.65 
plus  accrued  interest)  pursuant  to  Paragraph-^ 
(6),  (7)  and  (8)  of  this  Decision  and  Order. 

(6)  The  Director  of  Special  Accounts  and 
Payroll,  Office  of  Departmental  Accounting 
and  Financial  Systems  Development,  Office 
of  the  Controller.  Department  of  Energy,  shall 
transfer  a  total  of  52,019.297.18  plus  accrued 
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interest  from  the  subaccounts  deqominated 
"Kaiser  International  Corp,"  (Consent  Order 
No.  6COX0O2BOZ  in  the  amount  of 
$780,000.00  plus  accrued  interest),  "Century 
Resources  Development"'  (Consent  Order  No. 
6C0X00287Z  in  the  amount  of  S665.432.92 
plus  accrued  interest),  and  "Entex  Petroleum 
Incorporation"  (Consent  Order  No. 
660C00404Z  in  the  amount  of  $573,864.26 
plus  accrued  interest)  into  the  subaccount 
denominated  "Crude  Tracking-Federal," 
Account  No.  999DOE002W 

(7)  The  Director  of  Special  Accounts  and 
Payroll.  Office  of  Departmental  .^ccounting 
and  Financial  Systems  Development,  Office 
of  the  Controller,  Department  of  Energy,  shall 
transfer  a  total  of  $2,019,297.18  plus  accrued 
interest  from  the  subaccounts  denominated 
"Kaiser  International  Qirp."  (Consent  Order 
No.  6COX00280Z  in  the  amount  of 
S780.000  00  plus  accrued  interest),  "Century 
Resources  Development"  (Consent  Order  No. 
6COX0C287Z  in  the  amount  of  S665.432.92 
plusaccmed  interest),  and  "Entex  Petroleum 
Incorporation"  (Consent  Order  No. 
■660C00404Z  in  the  amount  of  S573,864.26 
plus  accrued  interest)  into  the  subaccount 
denominated  "Crude  Tracking-States." 
Account  No.  999DOE003W. 

(8)  The  Director  of  Special  Accounts  and 
Payroll,  Office  of  Departmental  Accounting 
and  Financial  Systems  Development,  Office 
of  the  Controller,  Department  of  Energy,  shall 
transfer  a  total  of  SI  ,009,648  60  plus  accrued 
interest  from  the  subaccounts  denominated 
"Kaiser  International  Corp."  (Consent  Order 
No.  6C0X00280Z  in  the  amount  of 
$390,000.00  plus  accrued  interest).  "Century 
Resources  Development"  (Consent  Order  No. 
6C0X00287Z  in  the  amount  of  $332,716.47 
plus  accrued  interest),  and  "Entex  Petroleum 
Incorporation"  (Consent  Order  No. 
660C00404Z  in  the  amount  of  $286,932. 13 
plus  accrued  interest)  into  the  subaccount 
denominated  "Crude  Tracking-Claimants  4," 
Account  No.  999DOE010Z. 

Dated:  August  26, 1993. 
George  B.  Breznay, 

Director.  Office  of  Hearings  and  Appeals. 
IFR  Doc.  93-21293  Filed  8-31-93:  8  45  am] 
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Implementation  of  Special  Refund 

Procedures 

AGENCY:  Office  of  Hearings  and  Appeals. 
Department  of  Energy. 

ACTION:  Notice  of  implementation  of 
special  refund  procedures. 

SUMMARY:  The  Office  of  Hearings  and 
Appeals  (OHA)  of  the  Department  of 
Energy  (DOE)  announces  the  procedures 
for  disbursement  of  $31,199.66  plus 
accrued  interest,  of  crude  oil  overcharge 
funds  obtained  by  the  DOE  from 
Lunday-Thagard  Oil  Company,  Special 
Refund  Proceeding  No.  LEF-0050  and 
William  T.  Tootle,  president  of  Lotus 
Petroleum,  Inc..  Special  Refund 
Proceeding  No.  LEF-0051.  The  OHA  has 
determined  that  the  funds  will  be 


distributed  in  accordance  with  the 
DOE's  Modified  Statement  of 
Restitutionary  Policy  Concerning  Crude 
Oil  Overcharges.  51  FR  27899  (August  4, 
1986). 

DATES  AND  ADDRESSES:  Applications  for 
Refund  from  the  crude  oil  fund  must  be 
nied  in  duplicate  and  must  be 
postmarked  no  later  than  June  30, 1994. 
All  applications  should  be  clearly 
labelled  "Application  for  Crude  Oil 
Refund"  and  should  be  addressed  to: 
Subpart  V  Crude  Oil  Overcharge 
Refunds,  Office  of  Hearings  and 
Appeals,  Department  of  Energy,  1000 
Independence  Avenue.  SW., 
Washington.  IX  20585.  Parties  that  have 
previously  submitted  a  refund 
application  in  a  crude  oil  refund 
proceeding  need  not  Hie  another 
application;  their  initial  application  will 
be  deemed  to  be  filed  in  all  crude  oil 
proceedings  finalized  to  date. 
FOR  FURTHER  INFORMATION  CONTACT: 
Richard  W.  Dugan,  Associate  Director, 
Office  of  Hearings  and  Appeals. 
Department  of  Energy,  1000 
Independence  Avenue,  SW., 
Washington,  DC  20585,  (202)  586-2860. 
SUPPLEMENTARY  INFORMATION:  In 
accordance  with  the  procedural 
regulations  of  the  Department  of  Energy 
(DOE),  10  CFR  205.282(c),  notice  is 
hereby  given  of  the  issuance  of  the 
Decision  and  Order  set  out  below.  The 
Decision  concerns  the  distribution  of 
funds  received  by  the  DOE  pursuant  to 
the  settlement  of  various  allegations 
regarding  crude  oil  overcharges  and 
non-compliance  with  the  Federal 
Petroleum  Price  and  Allocation 
Regulations  raised  against  Lunday- 
Thagard  Oil  Company  (Lunday- 
Thagard)  and  William  T.  Tootle 
(Tootle),  president  of  Lotus  Petroleum. 
Inc.  A  Proposed  Decision  and  Order 
tentatively  establishing  refund 
procedures  and  soliciting  comments 
from  the  public  concerning  the 
distribution  of  the  settlement  funds 
obtained  from  these  parties  by  the  DOE 
was  issued  on  February  17,  1993.  58  FR 
11052  (February  23,  1993), 

The  Decision  establishes  procedures 
and  standards  which  the  DOE  will  use 
to  distribute  $31,199.66  remitted  by 
Lunday-Thagard  and  Tootle.  The  funds 
shall  be  distributed  in  accord  with  the 
Modified  Statement  of  Restitutionary 
Policy  Concerning  Crude  Oil 
Overcharges,  which  states  that  crude  oil 
overcharge  monies  will  be  divided 
among  the  states,  the  federal 
government,  and  eligible  purchasers  of 
refined  petroleum  products.  See  51  FR 
27899  (August  4. 1986).  Under  the 
Modified  Policy,  refunds  to  the  states 
will  be  in  proportion  to  each  state's 


consumption  of  petroleum  products 
during  the  period  of  price  controls. 
Refunds  to  eligible  purchasers  will  be 
based  on  the  number  of  gallons  of 
petroleum  products  that  they  purchased 
and  the  extent  to  which  they  can 
demonstrate  injury. 

Applications  for  Refund  will  now  be 
accepted  provided  they  are  filed  in 
duplicate  and  postmarked  no  later  than 
June  30.  1994. 

Parties  that  have  previously  submitted 
a  refund  application  in  the  Subpart  V 
crude  oil  proceeding  need  not  file 
another  application;  their  initial 
submission  will  be  deemed  to  be  filed 
in  all  crude  oil  refund  proceedings 
finalized  to  date.      > 

Dated:  August  26.  1993. 
George  B.  Breznay, 

Director,  Office  of  Hearings  and  Appeals. 

Decision  and  Order  of  the  Department  of 
Energy 

Names  of  Firms:  Lunday-Thagard  Oil 
Company,  Lotus  Petroleum,  Inc.  and  William 
T.  Tootle. 

Date  of  Filing:  Si^plember  17,  1992. 

Case  Numbers:  LEF-0050,  LEF-0051. 

Under  the  procedural  regulations  of  the 
Department  of  Energy  (DOE),  the  Economic 
Regulatory  Administration  (ERA)  may 
request  that  the  Office  of  Hearings  and 
Appeals  (OHA)  formulate  and  implement 
special  refund  procedures.  10  CFR  205.281. 
These  procedures  are  used  to  refimd  monies 
to  those  injured  by  actual  or  alleged 
violations  of  the  DOE  price  and  allocation 
regulations. 

In  this  Decision  and  Order,  we  consider 
two  Petitions  for  Implementation  of  Special 
Refund  Procedures  filed  by  the  ERA  on 
September  17,  1992,  for  funds  obtained  due 
to  alleged  crude  oil  pricing  violations.  The 
funds  at  issue  in  the  Petitions  were  obtained 
from  Thagard  Oil  Company  d/b/a  Lunday- 
Thagard  Oil  Company  (Lunday-Thagard)  and 
William  T.  Tootle  (Tootle),  president  of  Lotus 
Petroleum,  Inc.  (Lotus). 

I.  Background 

On  August  17. 1982,  the  DOE  filed  a 
general  unsecured  claim  with  the  United 
States  Bankruptcy  Court  for  the  Central 
District  of  California  in  the  Chapter  11 
reorganization  of  Lunday-Thagard.  An 
amended  proof  of  claim  was  filed  on 
September  2, 1982  by  the  DOE.  During  the 
period  of  crude  oil  price  controls,  Lunday- 
Thagard  was  a  small  and  independent 
refiner.  The  DOE  audited  the  company's 
compliance  during  this  period  with  the 
Mandatory  Petroleum  Pricing  and  Allocation 
Regulations  (the  regulations)  and  issued  a 
Proposed  Remedial  Order  (PRO)  to  the  firm 
requiring  refunds  for  alleged  violations  of  the 
Entitlements  Program.  This  PRO  arose  from 
the  firm's  alleged  improper  reporting  of  its 
crude  oil  runs  to  stills  for  purposes  of  the 
DOE's  Entitlements  Program  in  violation  of 
the  regulations  codified  at  10  CFR  part  211. 
Under  the  regulations,  entitlements 
violations  had  the  same  effect  as  crude  oil 
overcharges.  Thereafter,  the  firm  filed  a 
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petition  far  relief  with  the  above-mentioned 
Bankruptcy  Court.  The  Bankruptcy  Court 
approved  the  DOE's  amended  proof  of  claim. 
The  Bankruptcy  Estate  has  remitted  a  total  of 
$28,156.66  in  settlement  of  the  DOE's  claim 
against  Lunday-Thagard.  The  Lunday- 
Thagard  Petition  requests  that  the  OHA 
implement  a  special  refund  proceeding  to 
distribute  these  funds,  plus  accrued  interest. 

The  Lotus  Petition  requests  that  OHA 
implement  special  refund  procedures  for 
monies  remitted  by  Tootle  in  relation  to  a 
Final  Remedial  Order  issued  by  the  OHA  on 
April  23, 1986.  Lotus  Petroleum,  Inc.,  14 
DOE  1 83,020  (1986).  Under  that  Remedial 
Order,  Lotus.  Tootle  and  Lynn  O.  Castle 
(Castle)  were  found  to  have  violated 
provisions  of  the  Federal  petroleum  price 
regulations  with  respect  to  the  resale  of  crude 
oil  during  the  period  April  1, 1980  through 
December  31, 1980  (the  audit  period).' 
However,  on  July  24, 1989,  Tootle  entered 
into  a  Consent  Order  (the  Order)  with  DOE 
to  resolve  all  of  his  personal  liability  in  this 
matter.  Consent  Order  No.  6A0X00330. 
Under  this  agreement  the  DOE  compromised 
its  enforcement  claim  against  Tootle  on  an 
ability-to-pay  basis,  and  accepted  a  total 
amount  of  $3,043  from  Tootle  in  settlement 
of  its  claims  against  him.  In  the  Lotus 
Petition,  the  ERA  states  that  this  payment 
was  made  solely  by  Tootle  and  in  no  way 
compromises  the  DOE's  claims  against  Lotus 
or  Castle. 

Lunday-Thagard  and  Tootle  have  remitted 
a  total  of  $31,199.66  to  the  DOE.  These  funds 
are  available  for  distribution  through  Subpart 
V  and  currently  are  being  held  in  interest- 
bearing  escrow  accounts  maintained  at  the 
Department  of  Treasury  pending  a 
determination  regarding  their  proper 
disL'ibution. 

II.  lurisdiction  and  Authority 

On  July  28, 1986,  the  DOE  issued  a 
Modified  Statement  of  Restitutionary  Policy 
Concerning  Crude  Oil  Overcharges,  51  FR 
27899  (August  4, 1986)  (the  MSRP).  The 
MSRP,  issued  as  a  result  of  a  court-approved 
Settlement  Agreement  (the  Stripper  Well 
Agreement)  in  In  re:  The  Departinent  of 
Energy'  Stripper  Well  Exemption  Litigation. 
M.D.L.  No.  378  (D.Kan.  1986),  provides  that 
crude  oil  overcharge  funds  will  be  divided 
among  the  states,  the  federal  government, 
and  injured  purchasers  of  refined  petroleum 
products.  Under  the  MSRP,  up  to  twenty 
percent  of  these  crude  oil  overcharge  funds 
will  be  reserved  to  satisfy  valid  claims  by 
injured  purchasers  of  petroleum  products. 
Eighty  percent  of  the  funds,  and  any  monies 


'  Lotus  was  incorporated  in  the  State  of  Texas  on 
April  17. 1980.  Tootle  and  Castle  were  its  only 
sharehclders.  On  May  3. 1984.  the  ERA  issued  a 
PRO  alleging  thai  during  the  audit  period.  Lotus 
engaged  in  the  resale  of  crude  oil  through  the 
process  kjiown  as  "layering"  (Case  No. 
6A0X00330).  The  PRO  alleged  that  Lotus  charged 
prices  for  crude  oil  in  excess  of  the  actual  cost  of 
the  cnide  oil  without  providing  any  service  or 
function  traditionally  and  historically  associated 
with  the  resale  of  crude  oil.  After  considering  the 
objections  filed  by  the  PRO  recipients,  this  Office 
issued  the  PRO  as  a  Final  Remedial  Order  on  April 
23, 1986.  The  Remedial  Order  found  Lotus.  Tootle 
and  Castle  jointly  liable  for  $11,833,152  in 
overcharf  rs  plus  intaresL 


remaining  after  all  valid  claims  are  paid,  are 
to  be  disbursed  equally  to  the  sUtes  and 
federal  govemmen'  for  indirect  restitution. 

Shortly  after  the  issuance  of  the  MSRP.  the 
OHA  issued  an  Oroer  that  announced  its 
intention  to  apply  the  Modified  Policy  in  all 
subpart  V  proceedings  involving  alleged 
crude  oil  violations.  Order  Implementing  the 
MSRP.  51  FR  29689  (August  20. 1986).  In 
that  Order,  the  OH.\  solicited  comments 
concerning  the  appropriate  procedures  to 
follow  in  processing  refund  applications  in 
crude  oil  refund  proceedings.  On  April  6, 
1987.  the  OHA  issued  a  Notice  ^lyiing  the 
numerous  comments  and  setting  forth 
generalized  procedures  v3  assist  claimants 
that  file  refund  applications  for  crude  oil 
monies  under  the  Subpart  V  regulations.  52 
FR  11737  (April  10. 1987)  (the  April  Notice). 
The  OHA  has  applied  these  procedures  in 
numerous  cases  since  the  April  Notice,  e.g.. 
New  York  Petroleum,  Inc..  18  DOE  1 85.435 
(1988)  (NYP);  Shell  Oil  Co.,  17  DOE  1 85,204 
(1988):  Ernest  A.  Allerkamp.  17  DOE  1 85,079 
(1988).  and  the  procedures  have  been 
approved  by  the  United  States  District  Court 
for  the  District  of  Kansas  as  well  as  the 
Temporary  Emergency  Court  of  Appeals. 
Various  states  filed  a  Motion  with  the  Kansas 
District  Court,  claiming  that  the  QHA 
violated  the  Stripper  Well  Agreement  by 
employing  presumptions  of  injury  for  end- 
usprs  and  by  improperly  calculating  the 
refund  amount  to  be  used  in  those 
proceedings.  On  August  17, 1987,  Judge 
Frank  G.  Theis  issued  an  Opinion  and  Order 
denying  the  States'  Motion  in  its  entirety.  In 
re:  The  Departmen!  of  Energy  Stripper  Well 
Exemption  Litigation.  671  F.  Supp.  1318  (D. 
Kan.  1987).  afTd.  857  F.  2d  1481  (Temp. 
Emer.  Ct.  App.  1988).  The  court  concluded 
that  the  Stripper  Well  Agreement  "does  not 
bar  [the]  OHA  from  permitting  claimants  to 
employ  reasonable  presumptions  in 
affirmatively  demonstrating  injury  entitling 
them  to  a  refund."  Id.  at  1323.  The  court  also 
ruled  that,  as  specified  in  the  April  Notice, 
the  OHA  could  calculate  refunds  based  on  a 
portion  of  the  M.D  L.  378  overcharges.  Id.  at 
1323-24. 

III.  The  Proposed  Decision  and  Order 

On  February  17, 1993,  the  OHA  issued  a 
Proposed  Decision  and  Order  (PDO) 
establishing  tentative  procedures  to 
distribute  the  alleged  crude  oil  violation 
monies  obtained  from  Lunday-Thagard  and 
Tootle.  58  FR  11052  (February  23, 1993).  The 
OHA  tentatively  concluded  that  the  funds 
should  be  distributed  in  accordance  with  the 
MSRP  and  the  April  Notice.  Pursuant  to  the 
MSRP,  the  OHA  proposed  to  reserve  initially 
twenty  percent  of  the  crude  oil  violation 
funds  for  direct  restitution  to  applicants  who 
claim  that  they  were  injured  by  the  alleged 
crude  oil  violations.  The  remaining  eighty 
percent  of  the  funds  would  be  distributed  to 
the  states  and  federal  government  for  indirect 
restitution.  After  all  valid  claims  have  been 
paid,  any  remaining  funds  in  the  claim 
reserve  would  also  be  divided  between  the 
states  and  federal  government.  The  federal 
government's  share  ultimately  would  be 
deposited  into  the  general  fund  of  the 
Treasury  of  the  United  States. 

In  the  PDO.  the  OHA  proposed  to  require 
applicants  for  refund  to  document  their 


purchase  volumes  of  petroleum  products 
during  the  period  of  price  controls  and  to 
prove  that  they  were  injured  by  the  alleged 
crude  oil  overcharges.  The  PDO  stated  that 
end-users  of  petroleum  products  whose 
businesses  are  unrelated  to  the  petroleum 
industry  are  presumed  to  have  absorbed  the 
crude  oil  overcharges,  and  need  not  submit 
any  further  proof  of  injury  to  receive  a 
refund.  The  OHA  also  proposed  to  calculate 
refunds  on  the  basis  of  a  volumetric  refund 
amount,  as  described  in  the  April  Notice.  The 
PDO  provided  a  period  of  30  days  from  the 
date  of  publication  in  the  Federal  Register  in 
which  comments  could  be  filed  regarding  the 
tentative  distribution  process.  More  than  30 
days  have  elapsed  and  the  OHA  has  received 
no  comments  concerning  the  proposed 
procedures  for  the  distribution  of  the 
Lunday-Thagard  and  Tootle  settlement 
funds.  Consequently,  the  procedures  will  be 
adopted  as  proposed. 

IV.  The  Refand  Proceduret 

A.  Refund  Claims 

The  OHA  has  concluded  that  the 
$31,199.66.  plus  interest  that  has  accrued  on 
that  amount,  should  be  distributed  in 
accordance  with  the  crude  oil  refund 
procedures  discussed  above.  We  have 
decided  to  reserve  the  full  twenty  percent  of 
the  alleged  crude  oil  violation  amount,  or 
$6,239.94,  plus  interest,  for  direct  refunds  to 
claimants,  in  order  to  insure  that  sufficient 
funds  will  be  available  for  refunds  to  injured 
parties. 

The  process  which  the  OHA  will  use  to 
evaluate  claims  based  on  alleged  crude  oil 
violations  will  be  modeled  after  the  process 
the  OHA  has  used  in  Subpart  V  proceedings 
to  evaluate  claims  based  upon  alleged 
overcharges  involving  refined  products.  E.g., 
Mountain  Fuel  Supply  Co..  14  DOE  185.475 
(1986)  (Mountain  Fuel).  As  in  non-crude  oil 
cases,  applicants  will  be  required  to 
document  their  purchase  volumes  of  covered 
products  and  prove  that  they  were  injured  as 
a  result  of  the  alleged  violations.  V?  presume 
that  an  applicant  incuired  a  crude  oil 
overcharge  in  the  purchase  of  a  petroleum 
product  during  the  period  August  19, 1973 
through  January  27. 1981,  if  either  that 
product  was  defined  as  a  "covered  product" 
in  regulations  promulgated  pursuant  to  the 
Emergency  Petroleum  Allocation  Act  of  1973, 
15  U.S.C.  '751-760.  or  (a)  was  purchased  from 
a  crude  oil  refinery  or  (b)  originated  in  a 
crude  oil  refinery  and  was  purchased  from  a 
reseller  who  did  not  substantially  change  its 
form.  See  Great  Lakes  Carbon  Corp..  22  DOE 
185,248  at  88.662  (1993)  (citing  57  FR  30731. 
30732  (July  10. 1992)).  Applicants  who  were 
end-users  or  ultimate  consumers  of 
petroleum  products,  whose  businesses  are 
unrelated  to  the  petroleum  industry,  and  who 
were  not  subject  to  the  DOE  price  regulations 
are  presumed  to  have  been  injured  by  any 
alleged  crude  oil  overcharges.  In  order  to 
receive  a  refund,  end-users  need  not  submit 
any  further  evidence  of  injury  beyond  the 
volume  of  petroleum  products  purchased 
during  the  period  of  price  controls.  Eg..  A. 
Tarricone.  Inc..  15  DOE  1 85.495  at  88.893- 
96  (1987)  (A.  Tarricone).  However,  the  end- 
user  presumption  of  injury  can  be  rebutted 
by  evidence  which  establishes  that  the 
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specific  end-user  in  question  was  not  injured 
by  the  crude  oil  overcharges.  E.g.  Berry 
Holding  Co  .  16  DOE  1 85.40S  at  88.797 
(1987).  If  an  interested  party  submits 
evidence  that  is  sufTicient  to  cast  serious 
doubt  on  the  end-user  presumption,  the 
.applicant  will  be  required  to  produce  further 
evidence  of  injury.  E.g..  NYP,  18  DOE  at 
88.701-03. 

Reseller  and  retailer  claimants  must  submit 
detailed  evidence  of  injury  and  may  not  rely 
on  the  presumption  of  injury  utilized  in 
refund  cases  involving  refined  petroleum 
products.  They  can,  however,  use 
econometric  evidence  of  the  type  employed 
in  the  OHA  Report  to  the  District  Court  in  the 
Stripper  Well  Litigation,  reprinted  in  6  Fed. 
Energy  Guidelines  1 90,507.  Applicants  who 
executed  and  submitted  a  valid  waiver 
pursuant  to  one  of  the  escrows  established  in 
the  Stripper  Well  Agreement  have  waived 
their  rights  to  apply  for  crude  oil  refunds 
under  Subpart  V.  Mid-America  Dairyman 
Inc.,  V.  Heirington.  878  F.  2d  1448  (Temp. 
Emer.  Ct.  App.  1989);  accord,  Boise  Cascade 
Corp.,  18  DOE  1  85,970  (1989). 

Refunds  to  eligible  claimants  that 
purchased  refined  petroleum  products  will 
be  calculated  on  the  basis  of  a  volumetric 
amount  obtained  by  dividing  the  crude  oil 
refund  monies  involved  in  this  determination 
($31,199.66)  by  the  total  U.S.  consumption  of 
petroleum  products  during  the  price  control 
period.  See  Mountain  Fuel. 

As  has  been  stated  in  prior  Decisions,  a 
crude  oil  refund  applicant  will  only  be 
required  to  submit  one  application  for  its 
share  of  all  available  crude  oil  overcharge 
funds.  See  e.g.,  A.  Tarricone.  A  pariy  that  has 
already  submitted  a  claim  in  any  other  crude 
oil  refund  proceeding  implemented  by  the 
DOE  need  not  file  another  claim.  The  prior 
application  will  be  deemed  to  be  filed  in  all 
crude  oil  refund  proceedings  finalized  to 
date.  The  final  deadline  for  filing  an 
Application  for  Refund  is  June  30, 1994.  See 
Anchor  Gasoline  Corp.,  22  DOE  1 85,071* 
(1992);  see  also  58  FR  26318  (May  3. 1993) 
It  is  the  policy  of  the  DOE  to  pay  all  crude 
oil  refund  claims  filed  before  June  30. 1994, 
at  the  rate  of  S0.0008  per  gallon.  We 
anticipate  that  applicants  who  filed  their 
claims  by  June  30,  1988,  will  received  a 
supplemental  refund  payment;  however,  we 
will  decide  in  the  future  whether  claimants 
that  filed  later  application  should  receive 
additional  refunds.  Applicants  may  be 
required  to  submit  additional  information  to 
support  their  refund  claims  for  future 
amounts.  Notice  of  any  such  additional 
amounts  will  be  published  in  the  Federal 
Regiater.  ^  —   — 

B  Crude  Oil  Application  Requirements 

To  apply  for  a  crude  oil  refund,  a  claimant 
should  submit  an  Application  for  Refund 
containing  all  of  the  following  information: 

(1)  Identifying  information  including  the 
claimant's  name,  current  business  address, 
business  address  during  the  refund  period, 
taxpayer  identification  number,  a  statement 
indicating  whether  the  claimant  is  a 
corporation,  partnership,  sole  proprietorship, 
or  other  business  entity,  the  name,  titlerand 
telephone  number  of  a  person  to  contact  for 
^ny  additional  information,  and  the  name 


and  address  of  the  person  who  should 
receive  any  refund  check. 2  If  the  applicant 
operated  under  more  than  one  name  or  under 
a  different  name  during  the  price  control 
period,  the  applicant  should  specify  these 
names; 

(2)  If  the  applicant's  firm  is  owned  by 
another  company,  or  owns  other  companies, 
a  list  of  those  companies'  names,  address, 
and  descriptions  of  their  relationship  to  the 
applicant's  firm; 

(3)  A  brief  description  of  the  claimant's 
business  and  the  manner  in  which  it  used  the 
petroleum  products  listed  on  its  application; 

(4)  A  statement  identifying  the  petroleum 
products  which  the  applicant  purchased 
during  the  period  August  19, 1973  through 
January  27, 1981,  an  annual  schedule 
displaying  the  number  of  gallons  of  each 
petroleum  product  purchased  during  this 
refund  period,  and  the  total  number  of 
gallons  of  all  petroleum  products  claimed  on 
the  refund  application; 

(5)  An  explanation  as  to  how  the  applicant 
obtained  the  above  mentioned  purchase 
volume  figures,  and,  if  estimates  were  used, 
a  description  of  its  method  of  estimation; 

(6)  A  statement  that  neither  the  claimant, 
its  parent  firm,  affiliates,  subsidiaries, 
successors,  nor  assigns  has  waived  any  right 
it  may  have  to  receive  a  crude  oil  refund  (e.g.. 
by  having  executed  and  submitted  a  valid 
waiver  accompanying  a  claim  to  any  of  the 
escrow  accounts  established  pursuant  to  the 
Stripper  Well  Settlement  Agreement); 

(7)  A  statement  that  the  applicant  has  not 
filed  any  other  refund  application  in  the 
subpart  V  crude  oil  refund  proceeding; 

(8)  If  the  applicant  is  not  an  end-user,  was 
covered  by  the  DOE  price  regulations,  or  is 
related  to  the  petroleum  industry,  a  showing 
that  the  applicant  was  injured  by  the  alleged 
crude  oil  overcharges; 

(9)  If  the  applicant  is  a  regulated  utility  or 
a  cooperative,  a  certification  that  it  will  pass 
on  the  entirety  of  any  refund  received  to  its 
customers,  will  notify  its  state  utility 
commission,  other  regulatory  agency,  or 
membership  body  of  the  receipt  of  any 
refund,  and  a  brief  description  as  to  how  the 
refund  will  be  passed  along; 

(10)  The  statement  listed  below  signed  by 
the  individual  applicant  or  a  responsible 
official  of  the  company  filing  the  refund 
application: 

I  swear  (or  affirm)  that  the  information 
contained  in  this  application  and  its 
attachments  is  true  and  correct  to  the  best  of 
my  knowledge  and  belief  I  understand  that 


'  Under  the  Privacy  Act  of  1974.  the  submission 
.ola  social  security  number  by  an  individual 
applicant  is  voluntary.  An  applicant  that  does  not 
wish  to  submit  a  social  security  number  must 
submit  an  employer  identification  number  if  one 
exists.  This  information  will  be  used  in  processing 
refund  applications,  and  is  requested  pursuant  to 
our  authority  under  the  Petroleum  Overcharge 
Distribution  and  Restitution  Act  of  1986  and  the 
regulations  codiDed  at  10  CFR  part  205.  subpart  V. 
The  information  may  be  shared  with  other  Federal 
agencies  for  statistical,  auditing  or  archiving 
purposes,  and  with  law  enforcement  agencies  when 
they  are  investigating  a  potential  violation  of  civil 
or  criminal  law.  Unless  an  applicant  claims 
conndentiality,  this  information  will  be  available  to 
the  public  in  the  Public  Reference  Room  of  the 
Office  of  Hearings  and  Appeals. 


anyone  who  is  convicted  of  providing  false 
information  to  the  federal' government  may 
be  subject  to  a  fine,  a  jail  sentence,  or  both, 
pursuant  to  18  U.S.C.  1001. 1  understand  that 
the  information  contained  in  this  application 
is  subject  to  public  disclosure.  I  have 
enclosed  a  duplicate  of  this  entire 
application  which  will  be  placed  in  the  OHA 
Public  Reference  Room. 

All  applications  should  be  either  typed  or 
printed  and  clearly  labeled  "Application  for 
Crude  Oil  Refund.  "  Each  applicant  must 
submit  an  original  and  one  copy  of  the 
application.  If  the  applicant  believes  that  any 
of  the  information  in  its  application  is 
confidential  and  does  not  wish  for  this 
information  to  be  publicly  disclosed,  it  must 
submit  an  original  application,  clearly 
designated  "confidential,"  containing  the 
confidential  information,  two  copies  of  the 
application  with  the  confidential  information 
deleted,  and  an  explanation  of  why  that 
information  is  confidential.  All  refiind 
applications  should  be  sent  to:  Subpart  V 
Crude  Oil  Overcharge  Refunds,  Office  of 
Hearings  and  Appeals,  Department  of  Energy, 
1000  Independence  Avenue,  SW., 
Washington.  DC  20585. 

The  filing  deadline  is  June  30, 1994.  Even 
though  an  applicant  is  not  required  to  use 
any  specific  form  for  its  crude  oil  refund 
application,  a  suggested  form  has  been 
prepared  by  the  OHA  and  may  be  obtained 
by  sending  a  written  request  to  the  address 
listed  above. 

C.  Payments  to  the  Federal  Government  and 
the  States 

Under  the  terms  of  the  MSRP,  the 
remaining  eighty  percent  of  the  alleged  crude 
oil  violation  amounts  subject  to  this 
Decision,  or  $24,959.72,  plus  interest,  should 
be  disbursed  in  equal  shares  to  the  states  and 
federal  government,  for  indirect  restitution. 
Accordingly,  we  will  direct  the  [X3E's  Office 
of  the  Controller  to  segregate  the  $24,959.72, 
plus  interest,  available  for  disbursement  to 
the  states  and  federal  government  and 
transfer  one-half  of  that  amount,  or 
$12,479.86,  plus  interest,  into  an  interest- 
'(Searing  subaccount  for  the  states,  and  one- 
half,  or  $12,479.86,  plus  interest,  to  an 
interest  bearing  subaccount  for  the  federal 
government.  The  share  or  ratio  of  the  funds 
which  each  state  will  receive  is  contained  in 
Exhibit  H  of  the  Stripper  Well  Agreement. 
When  disbursed,  these  funds  will  be  subject 
to  the  same  limitations  and  reporting 
requirements  as  all  other  crude  oil  monies 
received  by  the  states  under  the  Stripper 
Well  Agreement.  « 

It  Is  Therefore  Ordered  That:  _^ 

(1)  Applications  for  Refund  from  the 
alleged  crude  oil  overcharge  funds  remitted 
to  the  Department  of  Energy  by  Lunday- 
Thagard  Oil  Company  pursuant  to  the  DOE's 
amended  proof  of  claim  may  now  be  filed. 

(2)  Applications  for  Refund  firom  the 
alleged  crude  oil  overcharge  funds  remitted 
to  the  Department  of  Energy  by  William  T. 
Tootle  pursuant  to  the  consent  order 
executed  on  July  24, 1989,  may  now  be  filed. 

(3)  The  Director  of  Special  Accounts  and 
Payroll,  Office  of  Departmental  Accounting 
and  Financial  Systems  Development,  Office 
of  the  Controller.  Department  of  Energy,  shall 
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take  all  steps  necessary  to  transfer  $28,156.66 
(plus  interest)  from  the  Lunday-Thagard  Oil 
Company  subaccount  (Account  Number 
NOOS98094Z)  and  $3,043  (plus  interest)  from 
the  Lotus  Petroleum,  Inc.  subaccount 
(Account  Number  6 A0XOO33OZ),  pursuant  to 
Paragraphs  (4),  (5),  and  (6)  of  this  Decision. 

(4)  The  Director  of  Special  Accounts  and 
Payroll  shall  transfer  $12,479.86  (plus 
interest)  of  the  funds  obtained  pursuant  to 
paragraph  (3)  above,  into  subaccount 
denominated  "Crude  Tracking-States." 
Number  999DOE003VV. 

(5)  The  Director  of  Special  Accounts  and 
Payroll  shall  transfer  $12,479.86  (plus 
interest)  of  the  funds  obtained  pursuant  to 
paragraph  (3)  above,  into  the  subaccount 
denominated  "Crude  Tracking-Federal," 
Number  999DOE002W. 

(6)  The  Director  of  Special  Accounts  and 
Payroll  shall  transfer  $6,239.94  (plus  interest) 
of  the  funds  obtained  pursuant  to  paragraph 
(3)  above,  into  the  subaccount  denominated 
"Crude  Tracking-Claimants  4,"  Number 
999DOE010Z. 

(7)  All  Applications  submitted  pursuant  to 
paragraphs  (1)  and  (2)  above  must  be  filed  in 
duplicate  and  postmarked  no  later  than  Juno 
30,  1994.    >j> 

Dated:  August  26,  1993. 
George  B.  Breznay. 

Director,  Office  of  Hearings  and  Appeals. 
IFR  Doc.  93-21292  Filed  8-31-93;  8:45  am) 

BILUNG  CODE  M5O-01-P 


ENVIRONMENTAL  PROTECTION 
AGENCY 

[FRL-4702-81 

Agency  Information  Collection 
Activities  Under  0MB  Review 

AGENCY:  Environmental  Protection 

Agency  (EPA). 

action:  Notice. 

SUMMARY:  In  compliance  with  the 
Paperwork  Reduction  Act  (44  U.S.C. 
3501  et  seq),  this  notice  announces  that 
the  Information  Collection  Request  (ICR) 
abstracted  below  has  been  forwarded  to 
the  Office  of  Management  and  Budget 
(0MB)  for  review  and  comment.  The 
ICR  describes  the  nature  of  the 
information  collection  and  its  expected 
cost  and  burden. 

DATES:  Comments  must  be  submitted  on 
or  before  October  1,  1993. 
FOR  FURTHER  INFORMATION  CONTACT: 
Sandy  Farmer  at  EPA.  (202)  260-2740. 

SUPPLEMENTARY  INFORMATTON: 

Office  of  Water 

Title:  National  Pollutant  Discharge 
Elimination  System  (NPDES)/ 
Pretreatment/State  Sludge  Management 
Program  Regulatory  Revisions  (EPA  ICR 
No.  0002.07;  0MB  Control  No.  2040- 
0009). 


Abstract:  This  ICR  is  an  extension  of 
an  existing  information  collection  as 
part  of  the  National  Pollutant  Discharge 
Elimination  System  (NPDES) 
Pretreatment  Program  and  combines  the 
information  collection  activities 
previously  cleared  under  the  Final  Rule 
To  Implement  the  Domestic  Sewage 
Study  (DSS)  ICR  (OMB  Control  No. 
2040-0150).  The  NPDES  Pretreatment 
Program  and  DSS  requirements  are 
established  under  the  Clean  Water  Act, 
as  amended,  and  have  been 
promulgated  at  40  CFR  part  403.  The 
Clean  Water  Act  requires  EPA  to 
develop  national  pretreatment  standards 
to  control  discharges  from  Industrial 
Users  (lUs)  into  sewage  systems,  or 
Publicly  Owned  Treatment  Works 
(POTWs).  The  information  gathered  by 
these  requirements  is  used  by  the  EPA. 
or  the  delegated  State  or  Local  authority, 
to  monitor  and  enforce  compliance  with 
the  regulations,  as  well  as  to  authorize 
program  administration  at  the  State  or 
local  (POTW)  level. 

Following  approval  of  this  ICR. 
POTWs,  States  and  lUs  must  continue  to 
perform  information  collection 
activities  in  accordance  with  the 
requirements  of  40  C:^R  part  403.  The 
information  collectec  from  lUs  includes 
the  mass,  frequency,  and  content  of 
their  discharges,  thei-  schedule  for 
installing  pretreatment  equipment, 
violations  affecting  human  health,  and 
actual  or  anticipated  discharges  of 
wastes  considered  hazardous  under  the 
Resource  Conservation  and  Recovery 
Act  (RCRA).  States  ard  POTWs 
applying  for  approval  of  a  pretreatment 
program  must  submit  data  concerning 
their  legal,  procedural,  and 
administrative  basis  for  establishing 
such  a  program.  POTWs,  State  approval 
authorities,  and  lUs  are  required  to 
maintain  records  related  to  compliance 
for  a  period  of  three  years. 

Burden  Statement:  Public  reporting 
burden  for  this  collection  of  information 
is  estimated  to  average  8  hours  per 
response  including  time  for  reviewing 
instructions,  gathering  and  compiling 
the  data  needed,  and  completing  and 
reviewing  the  information.  Public 
recordkeeping  is  estimated  to  average 
13.4  hours  per  recordkeeper  including 
time  to  process,  store  and  maintain 
records. 

Respondents:  POTWs.  lUs.  States 
submitting  requests  for  program 
approval. 

Estimated  No.  of  Respondents:  19,859 
reporters;  12.679  recordkeepers. 

Estimated  Number  of  Responses  per 
Respondent:  13. 

Frequency  of  Collection:  Variable,  as 
needed. 


Estimated  Total  Annual  Burden  on 
Respondents:  2,323,442  hours. 

Send  comments  regarding  the  burden 
estimate,  or  any  other  aspect  of  this 
collection  of  information,  including 
suggestions  for  reducing  the  burden  to- 
Sandy  Fanner,  U.S.  Environmental 

Protection  Agency,  Information  Policy 

Branch  (PM-223Y),  401  M  Street,  SW.. 

Washington,  DC  20460. 
and 
Matt  Mitchell,  Office  of  Management  and 

Budget,  Office  of  Information  and 

Regulatory  Affairs,  725  17th  Street.  NW 

Washington,  DC  20503. 

Dated:  August  26,  1993. 
Paul  Lapsley, 

Director.  Regulatory  Management  Division. 
[FR  Doc.  93-21256  Filed  8-31-93;  8:45  am| 

BILUNG  COOe  KtOSO-P 


[FRL-4702-71 

Prevention  of  Significant  Deterioration 
of  Air  Quality  (PSD)  Final 
Determination — Onondaga  County 
Resource  Recovery  Facility 

AGENCY:  Environmental  Protection 

Agency. 

ACTION:  Notice  of  final  action. 


SUMMARY:  The  purpose  of  this  notice  is 
to  announce  that  on  April  15. 1992.  the 
New  York  State  Department  of 
Environmental  Conservation  issued  a 
final  PSD  permit  to  the  Onondaga 
Resource  Recovery  Facility  located  in 
Onondaga  County.  New  York.  This 
determination  was  appealed  to  the  EPA 
EPA's  Administrator  denied  this  appeal 
on  December  1. 1992. 

This  facility  is  a  990  ton  per  day 
municipal  solid  waste  incineration 
facility.  Emission  controls  include  fabric 
filters,  dry  scrubbers  and  selective  non- 
catalytic  reduction.  The  final  permit 
meets  all  applicable  requirements  of  the 
PSD  regulations. 

FOR  FURTHER  INFORMATWN  CONTACT: 
Maria  N.  Stanco  of  the  Permitting  and 
Toxics  Support  Section.  Air  Compliance 
Branch.  Division  of  Air  and  Waste 
Management.  U.S.  Environmental 
Protection  Agency  Region  II  Office.  26 
Federal  Plaza,  room  505,  New  York. 
New  York  10278,  (212)  264-4726. 
Anyone  who  wishes  to  review  this 
determination  and  related  materials 
should  contact  the  following  office: 
New  York  State  Department  of 
Environmental  Conservation,  Division 
of  Air  Resources,  Source  Review  and 
Regional  Support  Section.  50  Wolf 
Road.  Albany.  New  York  12233-0001 
If  available  pursuant  to  the 
Consolidated  Permit  Regulations  (40 
CFR  part  124).  judicial  review  of  this 
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determination  under  sttction  307(b)(1)  of 
the  Clean  Air  Act  (the  Act)  may  be 
sought  only  by  the  filing  of  a  petition  for 
review  in  the  United  States  Court  of 
Appeals  for  the  appropriate  circuit 
within  60  days  from  the  date  on  which 
this  determination  is  published  in  the 
Federal  Register.  Under  section 
307(h)(2)  of  the  Act.  this  determination 
shall  not  be  subject  to  latt<r  judicial 
rtjview  in  civil  orciiminal  proceedings 
for  enforcement. 
WtUiaa  |.  Muszymki. 
Acting  Regional  AiiministniUtr 
|FR  Doc.  93-21250  Filed  »-.U-<l3;  «:4S  ami 
aNJJNG  cooc  •seo-«M> 


fFWL-4725-11 

Clean  Water  Act:  New  Jersey's 
Request  To  Assume  the  Section  404 
Program 

AGENCY:  Environmental,  Protection 

Aj^ancy. 

ACTION:  Extension  of  public  comment 

period  and  review  period. 

summary:  The  Federal  Clean  Water  Act 
(CU'A)  established  the  Section. 404 
Permit  Program,  under  which  the  U.S. 
Army  Corps  of  Engineers  may  issue 
permits  for  the  discharge  of  dredgbd  or 
nil  material  into  "waters  of  the  United 
States"  as  identiRed  in  the  CVVA. 
Section  404(g)(1)  of  the  CWA  allows  any 
State  to  apply  to  the  United  States 
Environmental  Protection  Agency  (EPA) 
to  administer  its  own  individual  and 
general  permit  program  for  the 
discharge  of  dredged  or  fill  material  into 
state  regulated  waters  within  its 
jurisdiction.  The  State  of  New  Jersey  has 
submitted  a  full  and  complete  Request 
for  State  Program  Approval  and 
proposes  to  operate  the  State  permit 
program  for  regulated  activities  into 
waters  within  the  jurisdiction  of  the 
State  in  accordance  with  the  CWA.  (The 
announcement  describing  the  State's 
complete  application  package  was 
published  in  Volume  58,  No.  130.  of  the 
Federal  Register.  July  9,  1993. 
beginning  at  page  36958.)  The  State  of 
New  Jersey  has  requested  to  EPA  Region 
2  that  there  be  an  extension  of  both  the 
public  comment  period  and  EPA's 
overall  120-day  review  period  to  allow 
for  more  public  input  and  additional 
review  time  for  EPA  before  it  makes  its 
decision  on  the  State's  application.  EPA 
agrees  with  this  request  for  an  extension 
of  the  above  timeframes. 
DATES:  The  original  Public  comment 
period  for  the  proposed  transfer  closed 
on  August  27. 1993.  EPA  would  have 
approved  or  disapproved  the  program 
transfier  by  October  13.  1993.  EPA  will 


extend  the  public  comment  period  for 
the  proposed  transfer  by  30  days,  to 
'S«ptember  27. 1993.  Further,  the  120-    ' 
day  review  period  will  be  extended  by 
60  days.  Therefore.  EPA  will  make  a 
decision  to  approve  or  disapprove  the 
program  transfer  on  or  before  December 
13.  1993. 

AOORESSES:  Any  intere.sted  persons  may 
comment  upon  New  Jersey's  application 
by  writing  to  Mr.  Mario  Del  Vicario, 
Chief,  Marine  and  Wetlands  Protection 
Branch.  USEPA  Region  2.  26  Federal 
Phza.  New  York.  NY  10278. 
FOft  FURTHER  INFORMATION  CONTACT:  Mr 
Del  Vicario.  at  the  above  addre.ss  or  at 
212-264-5170. 

Dated:  August  27,  IW3. 
Wtllian  |.  MunyDtU. 
Acting  Regional  Administrotor. 
|FR  Doc.  93-21395  Filed  8-31-9.1:  8  «am| 
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New  Source  Review  Reform 
Subcommittee 

AGENCY:  Environmental  Proteciion 

Agency  (EPA). 

ACTION:  Notice  of  public  meeting 

SUMMARY:  On  July  7.  1993.  the  EPA  gave 
notice  of  the  establishment  of  the  New 
Source  Review  (NSR)  Reform 
Subcommittee  (Subcommittee)  (58  FR 
36407)  under  the  auspices  of  the  Clean 
Air  Act  Advisory  Committee  (55  FR 
46993)  which  was  established  pursuant 
to  the  Federal  Advisory  Committee  Act 
(5  U.S.C  app  I).  The  Subcommittee's 
purpose  is  to  provide  independent 
advice  and  counsel  to  the  EPA  on  policy 
and  technical  issues  associated  with 
reforming  the  NSR  rule.s. 
OPEN  MEETING  DATE:  Notice  is  hereby 
given  that  the  Subcommittee  will  hold 
an  open  meeting  on  September  27-28. 
1993.  from  8  a.m.  to  5  p.m..  at  the 
Sheraton  University  Center,  2800 
Middleton  .\venue,  Durham,  North 
Carolina  27  705,  telephone  (919)  383- 
8575,  telefax  (919)  383-«495.  Due  to  the 
size  of  the  meeting  room,  seating  is 
limited  to  approximately  100 
individuals  and  will  be  made  available 
on  a  Tirst  come,  Rrst  .serve  basis. 

The  Subcommittee  will  address  NSR 
applicability-related  issues  at  this 
meeting.  In  addition,  the  NSR  Reform 
Subcommittee  will  review  draft  options 
and  recommendations  developed  by 
subgroups  OR  specific  areas  regarding 
Class  I  area  impacts  and  best  available 
control  technology. 
INSPECTION  OF  COMMITTEE  DOCUMENTS: 
Documents  relating  to  the  above  noted 


topics  will  be  publicly  available  at  the 
meeting.  Thereafter,  these  documents, 
together  with  the  transcript  and 
summary  of  the  Subcommittee's 
meeting,  will  be  available  for  public 
inspection  in  EPA  Air  DorJcet  No.  A- 
90-37.  The  docket  is  available  for  public 
inspection  and  copying  between  8:30 
a.m.  to  12  noon  and  1:30  to  3:30  p.m.. 
weekdays,  at  EPA's  .\ir  Docket  (LE- 
ni).  room  M-1500,  401  M  Street,  SW.,  » 
Washington.  DC  20460.  A  reasonable  fee 
n:ay  be  charged  for  copying. 

The  transcript  and  summary  will  also 
be  available  to  the  public  through  EPA's 
Ofhce  of  Air  Quality  Planning  and 
Standards'  (OAQPS)  Technology 
Transfer  Network  (TTN)  electronic 
bulletin  bo.ird.  For  assistance  in 
accessing  the  0.\QPS  TTN,  contact  the 
systems  operator  at  (919)  541-5384  in 
Re.search  Triangle  Park,  North  Carolina 
during  normal  business  hours. 
FOR  FURTrKR  INFORMATION  CONTACT:  For 
questions  concerning  the  Subcommittee 
or  its  activities,  please^ contact  Mr. 
David  Solomon.  Designated  Federal 
Official  to  the  Subcommittee,  at  (919) 
541-5375.  telefax  (919)  541-5509.  or  by 
mail  at  U.S.  EPA,  OAQPS.  Air  Quality 
Management  Division  (MD-15). 
Researt:h  Triangle  Park.  North  Carolina 
27711. 

Dated;  Augu.s»  17.  1993 
lames  Weigold, 

Acting  Director.  Officeof  Air  Quality  Planning 
and  Standards. 

(FR  Doc.  93-21254  Filod  a-31-93:  B:45  ami 
BltUNG  COOE  CC0-50-P 

(FRL-4703-21 

Technology  Innovation  and  Economics 
Committee  of  the  National  Advisory 
Council  for  Environmental  Policy  and 
Technology;  Public  Meeting 

AGENCY:  Environmental  Protection 

Agency  (EPA). 

ACTION:  Notice  of  public  meeting. 

DATE  AND  TIME:  Thursday.  September  23. 
1993,  from  9  a.m.  to  4  p.m. 
LOCATION:  National  Governors' 
Association  Hall  of  the  States,  room  333. 
444  North  Capitol  Street.  Washington. 
DC. 

SUMMARY:  Under  the  Federal  Advisory 
Committee  Act.  Public  Law  92-463. 
EPA  gives  notice  of  a  one-day  meeting 
of  the  Technology  Innovation  and 
Economics  (TIE)  Committee  of  the 
National  Advisory  Council  for 
Environmental  Policy  and  Technology 
(NACEPT).  NACEPT  provides  advice 
and  recommendations  to  the 
Administrator  of  EPA  on  a  broad  range 
of  environmental  policy  i.ssues,  and  the 
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TIE  Committee  identifies  actions  that 
EPA  can  take  to  speed  the  development, 
commercialization,  and  use  of 
technologies  that  will  result  in 
environmental  improvement  and 
economic  growth. 

Four  topics  will  be  discussed  during 
the  meeting: 

1.  Actions  that  EPA  has  taken  to 
implement  past  recommendations  from 
the  TIE  Committee. 

2.  Current  technology-related 
activities  that  are  underway  in  EPA. 

3.  Technology  activities  that  are 
underway  in  other  parts  of  the  Federal 
Government  and  EPA's  role  in  these 
activities, 

4.  Issues  and  topics  that  the  TIE 
Committee  may  consider  over  the  next 

year. 

Members  of  the  public  are  encouraged 
to  submit  written  comments  suggesting 
projects  for  the  Committee.  Written 
comments  can  be  submitted  by  mail. 
Any  written  comments  received  before 
Friday,  September  17,  1993.  will  be 
distributed  to  Committee  members  for 
consideration.  Scheduling  constraints 
preclude  oral  comments  from  tho  public 
during  the  meeting. 
ADDRESSES:  Written  comments  should 
be  sent  to:  Mark  Joyce  {A101F6),  Office 
of  Cooperative  Environmental 
Management.  U.S.  EPA,  401  M  Street 
SW.,  Washington,  DC  20460. 
FOR  FURTHER  INFORMATION  CONTACT: 
Mark  Joyce.  Director.  Environmental 
Information,  Economics,  and 
Technology  Staff.  Direct  line  (202)  260- 
6889.  Secretary's  line  (202)  260-6892. 

Dated:  August  25, 1993. 
Abby  |.  Pimie, 

Director.  Office  of  Cooperative  Environmental 
Management. 
IFR  Doc.  93-21252  Filed  8-31-93:  8:45  am] 
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[OPP-50769;  FRL-4635-8] 

Issuance  of  Experimental  Use  Permits 

AGENCY:  Environmental  Protection 

Agency  (EPA). 

ACTION:  Notice. 

SUMMARY:  EPA  has  granted  experimental 
use  permits  to  the  following  applicants. 
These  permits  are  in  accordance  with, 
and  subject  to,  the  provisions  of  40  CFR 
part  172,  which  defines  EPA  procedures 
with  respect  to  the  use  of  pesticides  for 
experimental  use  purposes. 
FOR  FURTHER  INFORMATION  CONTACT:  By 
mail:  Registration  Division  (H7505C), 
Office  of  Pesticide  Programs. 
Environmental  Protection  Agency.  401 
M  St..  SW..  Washington.  DC  20460.  In 
person  or  by  telephone:  Contact  the 


product  manager  at  the  following 
address  at  the  office  location  or 
telephone  number  cited  in  each 
experimental  use  permit:  1921  Jefferson 
Davis  Highway.  Arlington,  VA. 
SUPPLEMENTARY  INFORMATION:  EPA  has 
issued  the  following  experimental  use 
permits: 

241-EUP-123.  Extension.  American 
Cyanamid  Company.  Agrxultural 
Research  Division.  P.O.  Box  400. 
Princeton.  NJ  08543-0400.  This 
experimental  use  permit  allows  the  use 
of  280  pounds  of  the  plant  growth 
modifier  l-(3-chlorophlhalimido)T 
cyclohexanecarboxamide  on  hybrid 
roses  and  ornamental  crops  to  evaluate 
stem  production.  The  program  is 
authorized  only  in  the  States  of 
Alabama.  Arkansas;  California, 
Colorado,  Connecticut,  F.orida,  Georgia, 
Hawaii.  Illinois.  Indiana.  Iowa, 
Maryland,  Massachusetts,  Michigan, 
Minnesota.  Missouri,  New  Jersey,  New 
York,  North  Carolina,  Ohio.  Oregon, 
Pennsylvania.  Tennessee,  Texas.  Utah. 
Virginia.  Washington,  and  Wisconsin. 
The  experimental  permit  is  authorized 
from  June  17, 1993  to  May  31, 1995. 
(Cynthia  Giles-Parker,  PM  22,  Rm.  229. 
CM  #2.  (703-305-5540)) 

7969-EUP-30.  Issuance.  BASF 
Corporation,  P.O.  Box  13528,  Research 
Triangle  Park,  NC  27709-3528.  This 
experimental  use  permit  allows  the  use 
of  750  pounds  of  the  herbicide  3,7- 
dichloro-8-quinolinecarboxylic  acid  on 
2,000  acres  of  rice  to  evaluate  the 
control  of  certain  grasses  and  broadleaf 
weeds.  The  program  is  authorized  only 
in  the  States  of  Arkansas,  Louisiana, 
Mississippi,  and  Texas.  The 
experimental  use  permit  is  effective 
from  April  28, 1993  to  August  31, 1993. 
A  permanent  tolerance  for  residues  of 
the  active  ingredient  in  or  on  rice  has 
been  established  (40  CFR  180.463). 
(Robert  Taylor,  PM  25,  Fan.  241,  CM  #2. 
(703-305-6800)) 

627i9-EUP-l.  Renewal.  DowElanco. 
9002  Purdue  Rd.,  P.O.  Box  681428. 
Indianapolis,  IN  46268.  This 
experimental  use  permi'  allows  the  use 
of  39,360  pounds  of  the  herbicide 
triclopyr  on  1,640  aquatic  acres  of 
drainage  canals  and  ditches,  irrigation 
canals  and  ditches,  lakes,  ponds, 
marshes,  reservoirs,  rivers,  streams, 
wetlands,  and  the  banks  and  shores  of 
these  sites  to  evaluate  selective  control 
of  woody  plants  and  certain  annual  or 
perennial  weeds.  The  program  is 
authorized  only  in  the  States  of 
Alabama,  CaHfomia,  Florida.  Idaho. 
Indiana,  Kentucky,  Louisiana,  Michigan 
Minnesota,  North  Carolina,  Ohio.  South 
Carolina.  Tennessee.  Texas.  Vermont. 
Washington,  and  Wisconsin.  The 


experimental  use  permit  is  effective 
from  May  28. 1993  to  May  29. 1995. 
Temporary  tolerances  for  residues  of  the 
active  ingredient  in  or  on  fish  and 
shellfish  have  been  established.  (Robert 
Taylor,  PM  25,  Rm.  241,  CM  #2,  (703- 
305-6800)) 

62719-EUP-B.  Renewal.  DowElanco. 
9002  Purdue  Rd.,  P.O.  Box  681428. 
Indianapolis.  IN  46268.  This 
experimental  use  permit  allows  the  use 
of  750  pounds  of  the  herbicide  triclopyr 
on  2,000  acres  of  rice  to  evaluate 
selective  postemergence  broadleaf  weed 
control.  The  program  is  authorized  only 
in  the  States  of  Arkansas,  Louisiana, 
Mississippi,  and  Texas.  The 
experimental  use  permit  is  effective 
from  June  23, 1993  to  June  23. 1994.  A 
temporary  tolerance  for  residues  of  the 
active  ingredient  in  or  on  rice  has  been 
estabhshed.  (Robert  Taylor,  PM  25,  Rm. 
241,  CNl  #2.  (703-305-6800)) 

352-EUP-153.  Issuance.  E.I.  duPont 
de  Nemours  &  Company,  Inc.. 
Agricultural  Products,  Walkers  Mill, 
Barlev  Mill  Plaza,  P.O.  Box  80033. 
Wilm'ington.  DE  19880-0038.  This 
experimental  use  permit  allows  the  use 
of'43.57  pounds  of  the  herbicide  N-({4.6- 
dimelhoxypyrimidin-2- 
yl)aminocarbonyl)-3-(ethylsulfonyl)-2- 
pyridinesulfonamide  on  1.400  acres  of 
com  to  evaluate  the  control  of  certain 
weeds.  The  program  is  authorized  only 
in  the  States  of  California,  Colorado. 
Illinois.  Kentucky,  Louisiana, 
Minnesota,  Nebraska,  North  Carolina, 
and  Pennsylvania.  The  experimental  use 
permit  is  effective  from  April  7, 1993  to 
April  7. 1995.  Temporary  tolerances  for 
residues  of  the  active  ingredient  in  or  on 
com  (fodder,  forage,  and  grain)  have 
been  established.  (Robert  Taylor.  PM  25, 
Rm.  241,  CM  #2,  (703-305-6800)) 

352-EUP-J56.  Issuance.  E.I.  duPont 
de  Nemours  &  Company,  Inc., 
Agricultural  Products,  Walkers  Mill, 
Barley  Mill  Plaza,  P.O.  Box  80038, 
Wilmington,  DE  19880-0038.  This 
experimental  use  permit  allows  the  use 
of  1,112.5  ounces  of  the  herbicide  N- 
((4,6-dimethoxypyrimidin-2- 
yl)aminocarbonyl)-3-(ethylsulfonyl)-2- 
pyridinesulfonamide  on  2,225  acres  of 
potatoes  to  evaluate  the  control  of 
certain  weeds.  The  program  is 
authorized  only  in  the  States  of 
California.  Colorado,  Connecticut, 
Delaware.  Florida.  Idaho,  Maine, 
Maryland,  Michigan,  Minnesota,  New 
Hampshire,  New  Jersey,  New  York. 
North  Carohna,  North  Dakota,  Oregon, 
Pennsylvania.  Virginia,  Washington, 
and  Wisconsin.  The  experimental  use 
,    permit  is  effective  from  April  7. 1993  to 
April  7. 1995.  A  temporary  tolerance  for 
residues  of  the  active  ingredient  in  or  on 
potatoes  has  been  established.  (Robert 
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Taylor,  PM  25.  Rm.  241.  CM  #2.  (703- 
305-6R00)) 

352-EUP-157.  Issuance.  E.I.  duPont 
de  Nemours  &  Company,  Inc.. 
Agricultural  Products,  Walkers  Mill. 
Barley  Mill  Plaza,  P.O.  Box  80038. 
Wilmington.  DE  19880-0038.  This 
experimental  use  permit  allows  the  use 
of  1.112.5  ounces  of  the  herbicides  N- 
({4.6-dimethoxypyrimidin-2- 
yl)aminocarbanyl)-3-(ethylsulfonyl)  2- 
pyridinesulfonamide  and  4-amino-6- 
(l,l-dimethylethyl)-3-(methylthio)- 
l,2.4-triazin-5(4H)-one  on  2.225  acres  of 
potat9es  to  evaluate  the  control  of 
certain  weeds.  The  program  is 
authorized  only  in  the  States  of 
California,  Colorado,  Connecticut. 
Delaware.  Florida.  Idaho.  Maine, 
Maryland,  Michigan.  Minnesota.  New 
Hampshire.  New  Jersey.  New  York, 
North  Carolina,  North  Dakota,  Oregon, 
Pennsylvania,  Virginia,  Washington, 
and  Wisconsin.  The  experimental  use 
permit  is  effective  from  April  7.  1993  to 
April  7, 1995.  Temporary  tolerances  for 
residues  of  the  active  ingredients  in  or 
on  potatoes  has  been  established. 
{Robert  Taylor.  PM  25.  Rm.  241.  CM  #2. 
(703-305-6800)) 

8340-EUP-13.  Extension.  Hoechst 
Celanese  Corporation.  Route  202-205, 
P.O.  Box  2500.  Somerville.  NJ  08876- 
1258.  This  experimental  use  permit 
allows  the  use  of  348  pounds  of  the 
herbicides  (±)-ethyl  2-(4-i(6-chloro-2- 
benzoxazolyl)oxy!phencxyIpropanoate, 
2-ethylhexyl-2,4- 

dichlorophenoxyaceLnfe.  and  isooctyl  2- 
methyi-4-chloropheno.xyacetate  on 
3.720  acres  of  spring  barley  to  evaluate 
control  of  annual  monocotyledonous 
weeds.  The  program  is  authorized  only 
in  the  States  of  Minnesota.  Montana. 
North  Dakota,  and  South  Dakota.  The 
experimental  use  permit  is  effective 
from  April  10.  1993  to  April  10.  1994. 
This  permit  is  issued  with  the  limitation 
that  residues  in  the  treated  crops  do  not 
exceed  established  tolerances  prior  to 
entering  into  commercial  channels  of 
trade.  If  established  tolerances  are 
exceeded,  the  crops  must  be  destroyed 
or  used  for  research  purposes  only. 
(Joanne  I.  Miller.  PM  23.  Rm.  237.  CM 
#2.  (703-305-7830)) 

524-EUP-Z4.  Issuance  Monsanto 
Agricultural  Company.  800  North 
Lindbergh  Blvd..  St.  Louis.  MO  63167, 
This  experimental  use  permit  allows  the 
use  of  318.5  pounds  (256  pounds  on 
corn  and  62.5  pounds  on  turf)  of  the 
herbicide  methyl  5-{((4.6-dimethoxy-2- 
pyrimidinyl)aminol  carbonyla- 
minosulfonyl}-3-chloro-l-methyl-l-H- 
pyrazole-4-carboxylate  on  4.500  acres  of 
com  (fodder,  forage,  and  grain)  and  turf 
to  evaluate  the  control  of  certain 
broadleaf  weeds.  The  program  is 


authorized  in  the  States  of  Arizona. 
California.  Colorado.  Delaware.  Florida. 
Georgia.  Hawaii.  Illinois,  Indiana,  Iowa. 
Kansas.  Kentucky.  Maryland,  Michigan, 
Minnesota,  Missouri,  Nebraska,  Nevada. 
New  Jersey.  New  York,  North  Carolina, 
Ohio.  Oklahoma,  Pennsylvania,  South 
Carolina,  South  Dakota,  Texas,  Virginia, 
and  Wisconsin.  The  experimental  use 
permit  is  effective  from  March  29, 1993 
to  March  29,  1994.  Temporary 
tolerances  for  residues  of  the  active 
ingredient  in  or  on  freld  com  (grain, 
fodder,  and  forage)  have  been 
established.  (Joanne  I.  Miller.  PM  23, 
Rm.  237.  CM  #2.  (703-305-7830)) 

524-EUP-76.  Issuance.  Monsanto 
Agricultural  Company.  800  North 
Lindbergh  Blvd..  St.  Louis,  MO  63167. 
This  experimental  use  permit  allows  the 
use  of  376  pounds  of  the  herbicide 
methyl  5-{l(4.6-dimethoxy-2- 
pyrimidinyl)  amino!  carbonylamino- 
sulfonyl}-3-chloro-l-methyl-l-H- 
pyrazole-4-carboxylate  on  4.000  acres  of 
field  com  (grain,  fodder,  and  forage)  to 
evaluate  the  control  of  certain  broadleaf 
weeds.  The  program  is  authorized  in  the 
States  of  Delaware,  Illinois.  Indiana, 
Iowa.  Kansas.  Kentucky,  Marj'land, 
Michigan.  Minnesota.  Missouri. 
Nebraska.  North  Dakota.  New  York. 
Ohio.  Pennsylvania,  South  Dakota, 
Virginia,  and  Wisconsin.  The 
experimental  use  permit  is  effective 
from  March  29, 1993  to  March  29,  1994. 
Temporary  tolerances  for  residues  of  the 
active  ingredient  in  or  on  Held  com 
(grain,  fodder,  and  forage]  have  been 
established.  (Joanne  I.  Miller.  PM  23. 
Rm.  237.  CM  #2.  (703-305-7830)) 

3432-EUP-l.  Issuance.  N.  Jonas  and 
Company.  Inc..  4520  Adams  Circle. 
Bensalem.  PA  19020.  This  experimental 
use  permit  allows  the  use  of  5  pounds 
of  the  germicide  silver  oxide  II  on  a 
maximum  of  15  swimming  pools  to 
evaluate  the  control  of  i)acteria.  The 
program  is  authorized  only  in  the  State 
of  Pennsylvania.  The  experimental  use 
permit  is  effective  from  April  9. 1993  to 
April  9. 1994.  (Ruth  Douglas.  PM  32. 
Rm.  278.  CM  #2.  (703-305-7964)) 

264-EUP-93.  Issuance.  Rhone- 
Pqulend.  P.O.  Box  12014.  2  T.W. 
Alexander  Dr.,  Research  Triangle  Park, 
NC  27709.  This  experimental  use  permit 
allows  the  use  of  2.030  pounds  of  the 
herbicides  octanoic  acid  ester  of 
bromoxynil  and  heptanoic  acid  ester  of 
bromoxynil  on  1.215  acres  of  transgenic 
bromotol  cotton  to  evaluate  the  control 
of  certain  broadleaf  weeds.  The  program 
is  authorized  only  in  the  States  of 
Alabama.  Arizona.  Arkansas,  Georgia. 
Louisiana.  Missouri.  Mississippi.  North 
Carolina.  South  Carolina.  Tennessee, 
and  Texas.  The  experimental  use  permit 
is  effective  frtim  June  4. 1993  to  Juae  4, 


1994.  This  permit  is  issued  with  the 
limitation  that  all  crops  are  destroyed  or 
used  for  research  purposes  only.  (Robert 
Taylor.  PM  25.  Rm.  241,  CM  #2.  (703- 
305-6800)) 

55947-EUP-14.  Extension.  Sandoz 
Agro,  Inc..  1360  East  Toughy  Avenue. 
Des  Plaines.  IL  60018.  This 
experimental  use  permit  allows  the  use 
of  1,000  pounds  of  the  fungicide  alpha- 
(4-chlorophenyl)-alpha-(l- 
cyclopropylethyl)-lH-l,2,4-triazole-l- 
ethanol  on  950  acres  of  golf  course  turf 
to  evaluate  the  control  of  certain  fungal 
diseases  of  turfgrass.  The  program  is 
authorized  only  in  the  States  of 
Connecticut.  Dielaware,  Illinois.  Indiana. 
Iowa.  Kflntucky.  Maryland.  Michigan. 
Missouri,  New  Jersey,  North  Carolina, 
Ohio,  Pennsylvania,  Rhode  Island, 
South  Carolina,  and  Virginia  and  the 
District  of  Columbia.  The  experimental 
use  permit  is  effective  from  Febmary  25. 
1993  to  March  1,  1994.  (Susan  Lewis, 
PM  21.  Rm.  227,  CM  #2,  (703-305- 
5663)) 

40a-EUP-68.  Renewal.  Uniroyal 
Chemical  Company,  Inc.,  74  Amity  Rd., 
Bethany,  CT  06524-3402.  This 
experimental  use  permit  allows  the  use 
of  240  pounds  of  the  herbicide 
potassium  salt  of  l,2-dihydro-3, 6- 
pyridazinedione  on  160  acres  of  rice  to 
evaluate  the  suppression  of  seed 
production.  The  program  is  authorized 
only  in  the  State  of  Louisiana.  The 
experimental  use  permit  is  effective 
from  May  10, 1993  to  August  31,  1994. 
(Cynthia  Giles-Parker,  PM  22.  Rm.  229, 
CM  #2.  (703-305-5540)) 

Persons  wishing  to  review  these 
experimental  use  permits  are  referred  to 
the  designated  product  managers. 
Inquires  concerning  these  permits 
should  be  directed  to  the  persons  cited 
above.  It  is  suggested  that  interested 
persons  call  before  visiting  the  EPA 
office,  so  that  the  appropriate  file  may 
be  made  available  for  inspection 
purposes  from  8  a.m.  to  4  p.m.,  Monday 
through  Friday,  excluding  legal 
holidays. 

Authority:  7  U.S.C.  136. 

Dated:  August  19. 1993. 
Lawrence  E.  CuUeen, 

Acting  Director,  Registration  Division.  Office 
of  Pesticide  Programs. 
jFR  Doc.  93-21247  Filed  8-31-93;  8:45  am) 
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Silver  and  Biobor;  Pesticide 
Reregistration  Eligibility  Oocjments; 
Availability  for  Com'ment 

AGENCY:  Environmen^l  Protection 
Agency  (EPA). 
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ACTION:  Notice  of  availability  of 
reregistration  eligibility  documents; 
opening  of  public  comment  period. 

SUMMARY:  This  Notice  announces  the 
availability  of  the  Reregistration 
Eligibility  Documents  (REDs)  for  the      ^ 
active  ingredients  Silver  and  Biobor, 
and  the  start  of  a  60-day  public 
comment  period.  The  REDs  for  Silver 
and  Biobor  are  the  Agency's  formal 
regulatory  assessment  of  the  health  and 
environmental  data  base  of  the  subject 
chemicals,  and  present  the  Agency's 
determination  regarding  which 
pesticidal  uses  of  Silver  and  Biobor  are 
eligible  for  reregistration. 
DATES:  Written  comments  on  the  REDs 
must  be  submitted  by  November  1. 
1993. 

ADDRESSES:  Three  copies  of  comments 
identified  with  the  docket  number 
'•OPP-00362"  should  be  submitted  to: 
By  mail:  Public  Response  and  Program 
Resources  Branch,  Field  Operations 
Division  (H7506C).  Office  of  Pesticide 
Programs,  Environmental  Protection 
Agency.  401  M  St..  SW..  Washington, 
DC  20460.  In  person,  deliver  comments 
to:  Rm.  1132.  CM  #2. 1921  Jefferson 
Davis  Highway.  Arlington.  VA. 

Information  submitted  as  a  comment 
in  response  to  this  Notice  may  be 
claimed  confidential  by  marking  any 
part  or  all  of  that  information  as 
"Confidential  Business  Information" 
(CBI).  Iivfcrmation  so  marked  will  not  be 
disclosed  except  in  accordance  with 
procedures  set  forth  in  40  CFR  part  2. 
A  copy  of  the  comment  that  does  not 
contain  CBI  must  be  submitted  for 
inclusion  in  the  public  docket. 
Information  not  marked  confidential 
will  be  included  in  the  public  docket 
without  prior  notice.  The  public  docket 
and  docket  index  will  be  available  for 
public  inspection  in  Rm,  1132  at  the 
address  given  above,  from  8  a.m.  to  4:30 
p.m..  Monday  through  Friday,  excluding 
legal  holidays. 

To  request  a  copy  of  the  above  RED(s). 
or  the  RED  Fact  Sheets,  contact  the 
Public  Response  and  Program  Resources 
Branch,  in  Rm.  1132  at  the  address 
given  above  or  call  (703)  305-5805. 
FOR  FURTHER  INFORMATION  CONTACT: 
Technical  questions  on  the  RED  for 
Silver  should  be  directed  to  the 
Chemical  Review  Manager,  Kathleen 
Depukat.  at  (703)  308-8587  and 
technical  questions  on  the  RED  for 
Biobor  should  be  directed  to  the 
Chemical  Review  Manager,  Thomas 
Luminello.  at  (703)  308-8075. 
SUPPLEMENTARY  INFORMATION:  The 
Agency  has  issued  Reregistration 
Eligibility  Documents  for  the  pesticidal 
active  ingredients:  Silver  and  Biobor. 


Under  the  Federal  Insecticide. 
Fungicide,  and  Rodenticide  Act,  as 
amended  in  1988.  EPA  is  conducting  an 
accelerated  reregistration  program  to 
reevaluate  existing  pesticides  to  make 
sure  they  meet  current  scientific  and 
regulatory  standards.  The  data  bases  to 
support  the  reregistration  of  the 
chemicals  Silver  and  Biobor  are 
substantially  complete.  EPA  has 
determined  that  all  products  registered 
as  of  June  23, 1993  containing  Silver 
and  Biobor  as  active  ingredients  are 
eligible  for  reregistration. 

All  registrants  of  prodvcts  containing 
Silver  and  Biobor  have  been  sent  the  t 
appropriate  RED  and  must  respond  to 
the  labeling  requirements  and  the 
product  specific  data  requirements  (if 
applicable)  within  8  months  of  receipt. 
These  products  will  not  be  reregistered 
until  adequate  product  specific  data 
have  been  submitted  and  all  necessary 
product  label  changes  are  implemented. 

The  reregistration  program  is  being 
conducted  under  congrejsionally 
mandated  time  frames,  and  EPA 
recognizes  both  the  need  to  make  timely 
reregistration  decisions  and  to  involve 
the  public.  Therefore.  EPA  is  issuing  the 
REDs  as  final  documents  with  a  60-day 
comment  period.  Although  the  60-day 
public  comment  period  cioes  not  affect 
the  registrant's  response  due  date,  it  is 
intended  to  provide  an  opportunity  for 
public  input  and  a  mechanism  for 
initiating  any  necessary  amendments  to 
the  REDs.  All  comments  will  be 
carefully  considered  by  the  Agency  and 
if  any  of  those  comment?  impact  on  the 
REDs.  EPA  will  issue  an  amendment  to 
the  appropriate  RED  and  publish  a 
Federal  Register  Notice  announcing  its 
availability. 

Dated;  August  23r  1993. 

Peter  Caulkins. 

AcXing  Director,  Special  Review  and 
Reregistration  Division,  Office  of  Pesticide 
Programs. 

IFR  Doc.  93-21085  Filed  8-31-93;  8:45  ami 
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room  239. 1919  M  Street.  NW.. 
Washington.  DC  or  may  be  purchased 
from  the  Commission's  copy  contractor 
ITS.  Inc.  (202)  857-3800.  Opposition  to 
this  petition  must  be  filed  by  September 
16. 1993.  See  §  1.4(b)(1)  of  the 
Commission's  rules  (47  CFR  1.4(b)(1)). 
Replies  to  an  opposition  must  be  filed 
within  10  days  after  the  time  for  filing 
oppositions- has  expired. 
Subject:  Amendment  of  the 
Commission's  Rules  To  Permit  FM 
Channel  and  Class  Modification  by 
Application  (MM  Docket  No.  92-159) 
Number  of  Petitions  Filed:  2 
Federal  Communications  Commission. 
William  F.  Caton, 
Acting  Secretary. 
|FR  Doc  93-21167  Filed  8-31-93;  845  am] 
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FEDERAL  COMMUNICATIONS 
COMMISSION 

[Report  No.  1960] 

Petition  for  Reconsideration  of  Action 
in  Rulemaking  Proceeding 

August  27, 1993. 

Petition  for  reconsideration  has  been 
filed  in  the  Commission  rulemaking 
proceeding  listed  in  this  Public  Notice 
and  published  pursuant  to  47  CFR 
1.429(e).  The  full  text  of  this  document 
is  available  for  viewing  and  copying  in 
room  239,  1919  M  Street.  NW., 


[Report  No.  1961] 

Petition  for  Reconsideration  and 
Clarification  of  Action  In  Rulemaking 
Proceeding 

August  27. 1993. 

Petition  for  reconsideration  and  or 
clarification  has  been  filed  in  the 
Commission  rulemaking  proceeding 
listed  in  this  Public  Notice  and 
published  pursuant  to  47  CFR  1.429(e). 
The  full  text  of  this  document  is 
available  for  viewing  and  copying  in 
room  239.  1919  M  Street,  NW., 
Washington.  DC.  or  may  be  purchased 
from  the  Commission's  copy  contractor 
ITS;  Inc.  (202)  857-3800.  Opposition  to 
this  petition  must  be  filed  September 
16, 1993.  See  Section  1.4(b)(1)  of  the 
Commission's  rules  (47  CFR  1.4(b)(1)). 
Replies  to  an  opposition  must  be  filed 
within  10  days  after  the  time  for  filing 
oppositions  has  expired. 

Subject:  Implementation  of  section  26 
of  the  Cable  Television  Consumer 
Protection  and  Competition  Act  of  1992; 
Inquiry  into  Sports  Programming 
Migration  (PP  Docket  No.  93-21). 

Number  of  Petitions  Filed:  1. 

Federal  Communications  Commission. 

William  F.  Caton, 

Action  Secretary. 

IFR  Doc.  93-21168  Filed  8-31-93;  8:45  am] 
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[Report  No.  1-6831] 

FCC  To  Accept  Applications  for 
Service  to  Cuba 

July  27, 1993. 

The  FCC  has  received  a  letter  dated 
July  22, 1993,  from  the  Department  of 
State  detailing  general  policy  guidelines 
for  implementation  of  the 
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telecommunications  provisions  of  the 
Cuban  Democracy  Act  (CDA).  A  copy  of 
this  letter  is  attached.  Consistent  with 
the  letter,  the  FCC  will  act  on 
applications  for  circuits  between  the 
United  States  and  Cuba  that  comply 
with  the  Executive  Branch  criteria  and 
meet  the  Commission's  own  legal  and 
other  requirements.  Therefore,  in 
addition  to  the  Commission's  existing 
application  requirements  for 
international  service,  applicants  must 
comply  with  the  criteria  on  page  2,  must 
include  the  narrative  description  of 
their  proposed  agreements  and  the 
sworn  statement  listed  on  page  3  of  the 
letter,  and  must  submit  copies  of  such 
documents  to  the  Departments  of 
Treasury  and  State.  The  Department  of 
State  in  consuhation  with  the  Treasury 
and  Commerce  Departments  will  review 
U.S./Cuba  telecommunications  policy  in 
twelve  to  eighteen  months  to  insure  that 
the  CDA's  mandates  as  well  as  overall 
foreign  policy  goals  are  beingmet. 

For  further  information  concerning 
this  matter,  please  contact  Adam 
Mupetsky  or  Linda  Trochim  at  (202) 
632-3214. 

Federal  Communications  Commission. 
Williani  F.  Calon, 
Acting  Secretary. 
July  22.  1993. 

Dear  Chairman  Quelio:  The  purpose  of  this 
letter  is  to  inform  you  of  the  Executive 
branch's  general  policy  guidelines  for 
implementation  of  the  telecommunications 
provisions  of  the  Cuban  Democracy  Act. 
These  guidelines  provide  guidance  to  the 
Commission  in  considering  proposals  for 
telecommunications  between  the  United 
States  and  Cuba.  Also  set  forth  is  an  action 
plan  for  the  Departments  of  State,  Treasury 
and  Commerce,  and  the  FCC. 

Section  1705(e)(1)  of  the  Cuban  Democracy 
Act  (CDA),  states  that  "telecommunication 
services  between  the  United  States  and  Cuba 
shall  be  permitted."  It  further  provides  that 
"*   *  *  telecommunications  facilities  are 
authorized  in  such  quantity  and  of  such 
quality  as  may  be  necessary  to  provide 
efficient  and  adequate  telecommunications 
services  between  the  United  States  and 
Cuba."  The  CDA  also  allows  for  full  or  partial 
payment  of  amounts  due  to  Cuba  as  a  result 
of  the  provision  of  such  service. 

Other  provisions  of  the  CDA  are  intended 
to  tighten  the  economic  embargo  on  Castro, 
and  in  section  1710(a)  the  Secretary  of  the 
Treasury  is  charged  with  ensuring  that 
activities  permitted  under  the  CDA,  such  as 
telecommunications,  are  carried  out  for  the 
purposes  of  the  CDA  and  not  for  "the 
accumulation  by  the  Cuban  government  of 
excessive  amounts  of  United  States  currency 
or  the  accumulation  of  excessive  profits  by 
any  person  or  entity." 

The  Executive  branch  has  developed  a 
policy  which  provides  for  open  competition 
among  all  telecommunications  carriers  which 
comply  with  Federal  Communications 


Commission  regulations  and  are  licensed  as 
appropriate  by  Treasury's  Office  of  Foreign 
Assets  Control  and  Commerce's  Bureau  of 
Export  Administration.  The  policy 
implements  the  applicable  provisions  of  the 
CDA  by  authorizing  the  provision  of  service 
to  Cuba  as  described  below. 

The  Commission  should  use  the  following 
policy  guidelines  in  approving  proposals  for 
telecommunications  between  the  United 
States  and  Cuba: 

(a)  Proposals  must  have  the  potential  to  be 
operational  within  a  year; 

(b)  Proposals  must  be  limited  to  equipment 
and  services  necessary  to  deliver  a  signal  to 
an  international  telecommunications  gateway 
in  Cuba; 

(c)  Settlements  more  favorable  to  Cuba 
than  the  current  50/30  split  of  the  SI. 20  per 
minute  accounting  rate  shall  not  be 
permitted.  In  addition.  Cuba  shall  cover  half 
the  costs  of  construction,  maintenance  and/ 
or  lease  of  transmission  facilities,  consistent 
with  standard  FCC  practice. 

(d)  Proposals  utilizing  modes  of 
communications  already  in  place  between 
the  U.S.  and  Cuba  (e.g.,  satellite,  the 
undersea  cable)  will  be  approved.  Proposals 
involving  new  modes  of  communications 
(e.g.,  fiber  optic  cable)  will  be  reviewed  by 
the  appropriate  agencies  on  a  casef-by-case 
basis; 

(e)  All  circuits  to  Cuba  must  be  specifically 
authorized.  Carriers  shall  report  the  number 
of  circuits  activated  by  facility  on  June  30 
and  December  31  of  each  year,  and  on  the 
one-year  anniversary  of  the  notification  by 
FCC  in  the  Federal  Register: 

(f)  Treasury  will  license  each  U.S. 
company  or  U.S.  subsidiary  to  remit  to  Cuba 
the  lull  share  of  Cuba's  earnings  6'om  the 
service  approved  by  FCC;  State  will  explore 
with  Treasury  and  Commerce  the  possibility 
of  licensing  payment-in-kind  (e.g.,  earth 
stations,  satellite  equipment,  etc.)  on  a  case- 
by-case  tiasis; 

(g)  There  will  be  no  access  to  Cuba's 
blocked  account  of  AT&T's  past  remittance; 

(h)  All  applications  approved  by  FCC  must 
also  be  licensed  as  appropriate  by  Treasury 
or  Commerce  in  consultation  with  State. 

All  previous  licenses  granted  in  the  1988 
Memorandum  Opinion  and  in  subsequent 
FCC  opinions  may  remain  in  force. 

In  order  to  implement  the  policy 
guidelines  the  Departments  of  State, 
Treasury,  and  Commerce  and  FCC  will  carry 
out  the  following  plan  of  action: 

Treasury  (OFAC)  will  license  traveTaiW 
payment:  OFAC  will  publish  a  Federal     | 
Register  notice  stating  that  it  is  prepared  tt> 
provide  licenses  to  U.S.  companies  to  travel 
to  Cuba  to  discuss  possible  contractual         i 
arrangements  with  EMTELCUBA.  Follow-up 
visits  will  also  be  allowed.  OFAC  will  also 
publish  a  notice  informing  carriers  that 
Treasury  (OFAC  )  must  license  all  payment 
terms  to  Cuba  and  will  only  license 
transactions  in  Cuba  necessary  to  deliver  a 
signal  to  an  international 
telecommunications  gateway  in  Cuba. 

Commerce  will  license  export  of  U.S. - 
origin  commodities:  Commerce's  Bureau  of 
Exp>ort  Administration  will  publish  a  Federal 
Register  notice  stating  that  it  is  updating  its 
regulations  to  permit  the  export  of 


telecommunications  commodities  to  Cul)a  in 
connection  with  approved 
telecommunications  projects  to  the  extent 
that  such  exports  are  necessary  to  deliver  a 
signal  to  an  international 
telecommunications  gateway  in  Cuba. 

FCC  will  license  circuits:  The  FCC  will 
concurrently  announce  that  it  is  prepared  to 
grant  the  necessary  licenses  for  all  circuits 
requested  that  comply  with  the  criteria,  i.e., 
all  applications  which  meet  the 
Commission's  legal  requirements,  which  can 
be  activated  and  effectively  put  into 
operation  within  twelve  months  of  the  date 
of  publication  of  the  initial  OFAC  notice, 
which  involve  existing  mod^s  of 
communications,  and  which  are  limited  to 
equipment  and  services  necessary  to  deliver 
a  signal  to  an  international 
telecommunications  gateway  in  Cuba.  FCC 
will  consult  with  the  appropriate  agencies 
regarding  proposals  involving  new  modes  of 
communication.  FCC  will  announce  the 
procedures  by  which  U.S.  carriers  may  apply 
for  the  circuits.  The  application  procedure 
will  require  all  applicants  to  provide  a 
narrative  description  of  their  proposed 
agreement  as  well  as  a  sworn  statement  that 
the  foreign  correspondent  (EMTELCUBA) 
agrees  to  activate  the  proposed  circuits  on  the 
Cuban  end.  Copies  of  such  documents  must 
also  be  submitted  to  the  Departments  of 
Treasury  and  State. 

State  in  consultation  with  Treasury  and 
Commerce  will  review:  The  FCC  will  also 
announce  that  U.S./Cuba 
telecommunications  policy  will  be  reviewed 
by  the  State  Department  in  consultation  with 
the  Treasury  and  Commerce  Departments,  in 
twelve  to  eighteen  months  to  ensure  that  the 
CDA's  mandates  as  well  as  overall  foreign 
policy  goals  are  being  met.  At  the  time  of  this 
review.  State,  Treasury,  and  Commerce  will 
be  able  to  determine  whether  additional 
circuits  should  be  authorized  to  keep  the 
service  "efficient  and  adequate;"  and  could 
assess  whether  to  allow  improvements  in 
domestic  infrastructure  to  improve  U.S. 
access  to  the  Cuban  market. 

The  Department  of  State  appreciates  the 
close  cooperation  of  the  Commission 
throughout  the  years  in  implementing  our 
telecommunications  policy  towards  Cuba. 

Sincerely  Yours, 
Richard  C.  Beaird, 

Acting  U.S.  Coordinator  and  Director. 
IFR  Doc.  93-21169  Filed  8-31-93;  8:45  am] 
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FEDERAL  EMERGENCY 
MANAGEMENT  AGENCY 

[FEMA-IOOO-OR] 

Kansas;  Amendment  to  Notice  of  a 
Major  Disaster  Declaration 

AGENCY:  Federal  Emergency 
Management  Agency  (FEMA). 
ACTION:  Notice. 

SUMMARY:  This  notice  amends  the  notice 
of  a  major  disaster  for  the  State  of 
Kansas  (FEMA-IOOQ-DR),  dated  July 
22,  1993,  and  related  determinations.  , 


EFFECTIVE  DATE:  August  26. 1993. 
FOR  FURTHER  INFORMATION  CONTACT: 
Pauline  C.  Campbell.  Disaster 
Assistance  Programs.  Federal 
Emergency  Management  Agency. 
Washington.  DC  20472,  (202)  646-3606. 
SUPPLEMENTARY  INFORMATIONt  Notice  is 
hereby  given  that  the  incident  period  for 
this  disaster  is  closed  effective  August 
26, 1993. 

(Catalog  of  Federal  Domestic  Assistance  No. 
83.516,  Disaster  Assistance) 

Richard  W.  Kriimn. 

Deputy  Associate  Director,  State  and  Local 

Programs  and  Support. 

[FR  Doc.  93-21269  Filed  8-31-93;  8:45  am) 
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[FEMA-997-DR] 

Illinois;  Amendment  to  Notice  of  a 
Major  Disaster  Declaration 

AGENCY:  Federal  Emergency 

Management  Agency  (FEMA). 

action:  Notice.    / 

SUMMARY:  This  notice  amends  the  notice 
of  a  major  disaster  for  the  State  of 
Illinois  {FEMA-997-DR).  dated  July  9. 
1993.  and  related  determinations. 
EFFECTIVE  DATE:  August  26, 1993. 
FOR  FURTHER  INFORMATION  CONTACT: 
Pauline  C.  Campbell,  Disaster 
Assistance  Programs,  Federal 
Emergency  Management  Agency. 
Washington.  DC  20472.  (202)  646-3606. 
SUPPLEMENTARY  INFORMATION:  The  notice 
of  a  major  disaster  for  the  State  of 
Illinois  dated  July  9. 1993,  is  hereby 
amended  to  include  the  following  areas 
among  those  areas  determined  to  have 
been  adversely  affected  by  the 
catastrophe  declared  a  major  disaster  by 
the  President  in  his  declaration  of  July 
9. 1993: 

Massac.  Pope,  and  Pulaski  Counties  for 
Individual  Assistance  and  Public 
Assistance. 

(Catalog  of  Federal  Domestic  Assistance  No. 

83.516.  Disaster  Assistance) 

Richard  W.  Krimm, 

Deputy  Associate  Director.  State  and  Local 

Programs  and  ^vpport. 

IFR  Doc.  93-21^8  Filed  8-31-93;  8:45  am) 

BtLUNQ  CODE  671«-<»-M 

[FEMA-995-OR] 

Missouri;  Amendment  to  Notice  of  a 
Major  Disaster  Declaration 

AGENCY:  Federal  Emergency 
Management  Agency  (FEMA). 
ACTION:  Notice. 


SUMMARY:  This  notice  amends  the  notice 
of  a  major  disaster  for  the  State  of 


Missouri  (FEMA-995-DR),  dated  July  9. 
1993.  and  related  determinations. 

EFFECTIVE  DATE:  August  26,  1993. 

FOR  FURTHER  INFORMATION  CONTACT: 

Pauline  C.  Campbell,  Disaster 
Assistance  Programs,  Federal 
Emergency  Management  Agency, 
Washington,  DC  20472,  (202)  646-3606. 

SUPPLEMENTARY  INFORMATION:  The  notice 
of  a  major  disaster  for  the  State  of 
Missouri  dated  July  9.  1993  is  hereby 
amended  to  include  the  folhwing  areas 
among  those  areas  determined  to  have 
been  adversely  affected  by  t  le 
catastrophe  declared  a  majo*  disaster  by 
the  President  in  his  declaration  of  July 
9, 1993: 

St.  Clair  County  for  Inclividual  \ssistance 

and  Public  Assistance. 
Caldwell,  Cass,  Cooper,  and  Mc  nroe  Counties 

for  Public  Assistance.  (Already 

designated  for  Individual  /  ssistance.) 
Crawford,  Wayne,  Stoddard,  and  St.  Francois 

Counties  for  Individual  Asfistance. 
(Catalog  of  Federal  Domestic  Assistance  No 
83.516,  Disaster  Assistance) 
Richard  W.  Krimm.  | 

Deputy  Associate  Director,  ^tate  and  Local 
Programs  and  Support. 
IFR  Doc.  93-21270  Filed  8-31-93;  8:45  ami 

WLLmC  CODE  (71S-02-M 


[FEMA-994-DR]  I 

Wisconsin;  Amendment  to  Notice  of  a 
Major  Disaster  Declaration 

AGENCY:  Federal  Emergency 
Management  Agency  (FEMA). 

ACTION:  Notice. 

SUMMARY:  This  notice  amends  the  notice 
of  a  major  disaster  for  the  State  of 
Wisconsin  (FEMA-994-DR)  dated  July 
2,  1993,  and  related  determinations. 

EFFECTIVE  DATE:  August  25,  1993. 

FOR  FURTHER  INFORMATION  CONTACT: 
Pauline  C.  Campbell,  Disaster 
Assistance  Programs,  Federal 
Emergency  Management  Agency, 
Washington,  DC  20472,  (202)  646-3606. 

SUPPLEMENTARY  INFORMATION:  Notice  is 
hereby  given  that  the  incident  period  for 
this  disaster  is  closed  effective  August 
25.  1993. 

(Catalog  of  Federal  Domestic  Assistance  No. 

83.516,  Disaster  Assistance) 

Richard  W.  Krimm. 

Deputy  Associate  Director,  State  and  Local 

Programs  and  Support. 

(FR  Doc.  93-21267  Filed  8-31-93;  8:45  am) 

BILUNG  CODE  «7ie-(n-M 


FEDERAL  RESERVE  SYSTEM 

Daniel  Marcus  Boyd,  ill,  et  al.;  Change 
In  Bank  Control  Notices;  Acquisitions 
of  Shares  of  Banks  or  Bank  Holding 
Companies;  Correction 

This  notice  corrects  a  notice  (FR  Doc 
93-20070)  published  at  page  44185  of 
the  issue  for  Thursday.  August  19. 1993. 

The  deadline  for  comments  regarding 
each  of  the  applications  listed  under 
this  heading  is  revised  to  read  as 
September  8,  1993. 

Board  of  Governors  of  the  Federal  Reserve 

System,  August  26, 1993.  ^ 

Jennifer ).  Johnson, 

Associate  Secretary  of  the  Board. 

IFR  Doc  93-21224  Filed  8-31-93;  8:45  amj 

BtLUNG  CODE  <21(M1-F 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Administration  for  Children  and 
Families 

Agency  Information  Collection  Under 
0MB  Review 

Under  the  provisions  of  the 
Paperwork  Reduciion  Act  (44  U.S.C. 
Chapter  35),  we  have  submitted  to  the 
Office  of  Management  and  Budget 
(OMB)  a  request  for  approval  for  the 
continued  use  of  an  information 
collection  titled:  "Jobs  Participation 
Rate  Quarterly  Report  (Form  ACIF- 
103)."  This  request  for  clearance  is 
made  by  the  Office  of  Family  Assistance 
of  the  Administration  for  Families  and 
Children  (ACY). 

ADDRESSES:  Copies  of  the  Information 
Collection  request  may  be  obtained  from 
Steve  R.  Smith,  Office  of  Information 
Systems  Management,  ACY,  by  calling 
(202)  401-6964. 

Written  comments  and  questions 
regarding  the  requested  approval  for 
information  collection  should  be  sent 
directly  to:  Laura  Oliven,  OMB  Desk 
Officer  for  ACF,  OMB  Reports 
Management  Branch.  New  Executive 
Office  Building,  room  3002.  725  17th 
Street,  NW..  Washington,  DC  20503. 
(202) 395-7316. 

Information  on  Document 

'     Title:  JOBS  Participation  Rate 
Quarterly  Report  (Form  ACF-103). 

OMB  No.  .0970-0098. 

Description:  The  Job  Opportunities 
and  Basic  Skills  Training  (JOBS) 
program  was  established  under  Title  II 
of  the'Eamily  Support  Act  for  the 
purpose  of  amending  Title  IV  of  the 
Social  Security  Act  to  encourage  and 
assist  needy  children  and  parents  under 
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the  new  program  to  obtain  the 
education,  training  and  employment 
needed  to  avoid  long-term  welfare 
dependents,  and  to  make  other 
necessary  improvements  to  assure  that 
the  new  program  will  be  more  effective 
in  achieving  its  objectives. 

Section  201  (c)(2)  of  Title  n  of  the 
Statute  requires  the  Administration  for 
Children  and  Families  (ACF)  to  reduce 
the  Federal  Financial  Participation 
(FFP)  rate  to  50%  if  a  specified  percent 
of  those  individuals  required  to 
participate  do  not  participate. 
Consequently,  ACF  must  collect 
information  necessary  to  determine  that 
each  State  has  met  the  participation  rate 
requirements  specified  in  the  Statute.  If 
the  State  fails  to  provide  the  requested 
information,  FFP  rates  may  be 
established  and  paid  that  are  incorrect. 

Annual  number  of  respondents 51 

Annual  frequency  4 

Average  burden  hours  per  response  1 2 

Total  burden  hours  2.448 

Dated:  August  16, 1993. 
Larry  Guerrero, 

Deputy  Director.  Office  of  Information 
Systems  Management. 

[FR  Doc.  93-21176  Filed  8-31-93;  8:45  am] 

SILUNO  CODE  41M-01-M 


Notice  of  Correction 

AGENCY:  Administration  for  Children 
and  Families,  HHS. 
ACHON:  Notice  of  correction. 

SUMMARY:  This  Notice  will  correct  two 
errors  listed  on  the  Table  of  Federal 
percentages  calculated  for  the  States  of 
Ohio  and  Michigan  for  determining  the 
amount  of  Federal  matching  in  State 
welfare  and  medical  expenditures  for 
Fiscal  Year  1994. 

EFFECTIVE  DATE:  September  1,  1993. 
FOR  FURTHER  INFORMATION  CONTACT: 
Eugene  Mover,  (202)  690-7861. 
SUPPLEMENTARY  INFORMATION:  On 
December  7. 1992,  the  Office  of  the 
Secretary  published  a  Notice  in  the 
Federal  Register  announcing  the 
Federal  Percentages  and  Federal 
Medical  Assistance  Percentages  (FMAP) 
for  use  in  determining  the  amount  of 
Federal  matching  in  State  welfare  and 
medical  expenditures  for  October  1, 
1993  through  September  30.  1994.  The 
percentages  are  applicable  to  programs 
under  Aid  to  Families  with  Dependent 
Children.  Foster  Care  and  Adoption 
Assistance,  Job  Opportunities  and  Basic 
Skills  Training,  Medicaid,  and  Aid  to 
Needy  Aged,  Blind,  or  Disabled  Persons 
of  the  Social  Security  Act.  The  Notice 
provided  a  Table  that  listed  matching 
percentages  for  each  of  the  50  States,  the 


District  of  Columbia,  Puerto  Rico,  the 
Virgin  Islands,  Guam,  American  Samoa, 
and  the  Northern  Mariana  Islands.  The 
Federal  percentages  listed  for  the  States 
of  Michigan  and  Ohio  are  incorrect.  The 
Federal  percentage  for  Michigan  is 
listed  as  50%,  the  correct  Federal 
percentage  is  51.52%.  The  Federal 
percentage  for  Ohio  is  listed  as  65%,  the 
correct  Federal  percentage  is  56.48%. 
The  Federal  Medical  Assistance 
Percentages  (FMAP)  listed  for  both 
States  are  correct.  The  Department  of 
Health  and  Human  Services  regrets 
these  errors. 

Dated:  August  28, 1993. 
Ann  Rosewater, 

Depu  ty  Assistan  t  Secretary  for  Policy  and 
External  Affairs. 
|FR  Doc.  93-21 1 70  Filed  8-31-93;  8:45  am] 

BILUNG  COOE  41M-01-M 


Agency  for  Toxic  Substances  and 
Disease  Registry 

[ATSDR-71] 

Availability  of  Draft  Toxicologlcal 
Profiles 

AGENCY:  Agency  for  Toxic  Substances 
and  Disease  Registry  (ATSDR),  Public 
Health  Service  (PHS).  Department  of 
Health  and  Human  Services  (HHS). 
ACTION:  Notice  of  availability. 

SUMMARY:  This  notice  announces  the 
availability  often  new  draft 
toxicologlcal  profiles  and  one  technical 
report  on  unregulated  hazardous 
substances  prepared  for  Department  of 
Defense  by  ATSDR  for  review  and 
comment. 

DATES:  To  ensure  consideration, 
comments  on  these  draft  toxicologlcal 
profiles  must  be  received  on  or  before 
November  29.  1993.  Comments  received 
after  the  close  of  the  public  comment 
period  will  be  considered  at  the 
discretion  of  ATSDR  based  upon  what 
is  deemed  to  be  in  the  best  interest  of 
the  general  public. 

ADDRESSES:  Requests  for  copies  of  the 
draft  toxicologlcal  profiles  or  comments 
regarding  the  draft  toxicologlcal  profiles 
should  be  sent. to  the  attention  of  Ms. 
Susie  Tucker.  Division  of  Toxicology, 
Agency  for  Toxic  Substances  and 
Disease  Registry,  Mailstop  E-29, 1600 
Clifton  Road.  NE.,  Atlanta,  Georgia 
30333. 

Requests  for  the  draft  toxicologlcal 
profiles  must  be  in  writing.  Please 
specify  the  profiled  hazardous 
substance(s)  you  wish  to  receive. 
ATSDR  reserves  the  right  to  provide 
only  one  copy  of  each  profile  requested, 
free  of  charge.  In  case  of  extended 


distribution  delays,  requestors  will  be 
notified. 

Written  comments  and  other  data 
submitted  in  response  to  this  notice  and 
the  draft  toxicologlcal  profiles  should 
bear  the  docket  control  number  ATSDR- 
71.  Send  one  copy  of  all  comments  and 
three  copies  of  all  supporting 
documents  to  the  Division  of  Toxicology 
at  the  above  address  by  the  end  of  the 
comment  period.  All  written  comments 
and  draft  profiles  will  be  available  for 
public  inspection  at  the  ATSDR, 
Building  4,  Executive  Park  Drive, 
Atlanta,  Georgia  (not  a  mailing  address), 
from  8  a.m.  until  4:30  p.m.,  Monday 
through  Friday,  except  for  legal 
holidays^.  Because  all  public  comments 
regarding  ATSDR  toxicologlcal  profiles 
are  available  for  public  inspection,  no 
confidential  business  information 
should  be  submitted  in  response  to  this 
notice. 

FOR  FURTHER  INFORMATION  CONTACT:  Ms. 
Susie  Tucker  at  the  Division  of 
Toxicology,  Agency  for  Toxic 
Substances  and  Disease  Registry, 
Mailstop  E-29, 1600  Clifton  Road.  NE., 
Atlanta,  Georgia  30333,  telephone  (404) 
639-6300. 

SUPPLEMENTARY  INFORMATION:  The 
Superfund  Amendments  and 
Reauthorization  Act  (SARA)  of  1986 
(Pub.  L.  99-499)  amended  the 
Comprehensive  Environmental 
Response,  Compensation,  and  Liability 
Act  (CERCLA  or  Superfund).  Section 
211  of  SARA  also  arnended  title  10  of 
the  U.S.  Code,  creating  the  Defense 
Environmental  Restoration  Program. 
Section  2704(a)  of  title  10  of  the  U.S. 
Code  directs  the  Secretary  of  Defense  to 
notify  the  Secretary  of  Health  and 
Human  Services  of  not  less  than  25  of 
the  most  commonly  found  unregulated 
hazardous  substances  at  defense 
facilities.  Each  profile  and  technical 
report  includes  an  examination, 
summary  and  interpretation  of  available 
toxicologlcal  information  and 
epidemiologic  evaluations.  This 
information  and  data  are  used  to 
ascertain  the  levels  of  significant  human 
exposure  for  the  substance  and  the 
associated  health  effects.  The  profiles 
and  technical  reports  include  a 
determination  of  whether  adequate 
information  on  the  health  effects  of  each 
substance  is  available  or  in  the  process 
of  development.  When  adequate 
information  is  not  available.  ATSDR.  in 
cooperation  with  the  National 
Toxicology  Program  (NTP),  plans  a       • 
program  of  research  designed  to 
determine  these  health  effects. 

Although  key  studies  for  each  of  the 
substances  were  considered  during  the 
profile  development  process,  this 
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Federal  Register  notice  seeks  to  solicit 
any  additional  studies,  particularly 
unpublished  data  and  ongoing  studies, 
which  will  be  evaluated  for  possible 
addition  to  the  profiles  now  or  in  the 

future. 

The  following  draft  toxicological 
profiles  are  expected  to  be  available  to 
the  public  on  or  about  August  23. 1993. 


Document  and  hazardous 

CAS  No 

substance 

1.  Automotive  gasOine  

8006-61-9. 

2.  Dietliyl  phttialate 

84-66-2. 

3.  Fuel  oils- 

Fuel  o«  No.  1  (kerosene)  ... 

8008-20-6. 

Fuel  oil  No.  1-D  (diesel  fuel 

No  CAS  #. 

No.  1). 

Fuel  oU  No.  2  (gas  dl) 

68476-30-2. 

Fuel  oil  No.  2-D  (diesel  fuel 

68476-34-6. 

No.  2). 

Fuel  oH  No.  4  (residual  fuel) 

68476-31-3 

Fuel  oil  UNSP   

No  CAS  #. 

4  Jet  fuels  JP-4       

50815-00-4. 

Jet  fuels  JP-7 

NoCAS#. 

5.  Otto  fuel  II  and  its  compo- 

106602-80- 

nents. 

6. 

Propylene  glycol  dinltrate  ... 

6423-43-4. 

2-Nitrodiphenylamine 

119-75-5. 

Ditxjtyl  sebacate 

109-43-3. 

6  RDX       

121-82-4. 

7  f^lnddard  solvent 

8052-41-3. 

8  Tetryl     

479-^5-6. 

Q  1  3-Dinitrobenzene 

99-65-0. 

I.S.S-Trinitrobenzene  

99-35-4. 

10.  2.4,6-Trinitrotoluerte  tech- 

118-96-7. 

nical  report. 

11   Ethvlef>e  atvcd 

107-21-1. 

PmnviAHA  alvcol       

57-55-6. 

All  profiles  issued  as  "Drafts  for 
Public  Comment"  represent  the  agency's 
best  efforts  to  provide  important 
toxicological  information  on  priority 
hazardous  substances.  We  are  seeking 
public  comments  and  additional 
information  which  may  be  used  to 
supplement  these  profiles.  ATSDR 
remains  committed  to  providing  a 
public  comment  period  for  these 
documents  as  a  means  to  best  serve 
public  health  and  our  clients. 

Dated;  August  26, 1993. 
Walter  R.  Dowdle. 

Deputy  Administrator.  Agency  for  Toxic 
Substances  and  Disease  Registry. 
IFR  Doc.  93-21218  Filed  8-31-93:  8  45  am) 

BILUNG  COOe  4H0-7O-P 


Food  and  Drug  Administration 
[Docket  No.  93iyl-0281] 

Wesiey-Jessen  Corp.,  Premarket 
Approval  of  Wesley-Jessen®  HS-16 
Cleaning  Solution 

AGENCY:  Food  and  Drug  Administration, 

HHS. 

ACTION:  Notice. 


SUMMARY:  The  Food  and  Drug 
Administration  (FDA)  is  announcing  its 
approval  of  the  application  by  Wesley- 
Jessen  Corp.,  Chicago,  IL,  for  premarket 
approval,  under  section  5'.  5  of  the 
Federal  Food,  Drug,  and  Cosmetic  Act 
(the  act),  of  the  Wesley-Jefsen®  HS-16 
Cleaning  Solution.  FDA's  Center  for 
Devices  and  Radiological  Health  (CDRH) 
notified  the  applicant,  by  letter  of  July 
9, 1993,  of  the  approval  of  the 
application. 

DATES:  Petitions  for  administrative 
review  by  October  1,  1993. 
ADDRESSES:  Written  requests  for  copies 
of  the  summary  of  safety  and 
efTectjveness  data  and  pttitions  for 
administrative  review  to  the  Dockets 
Management  Branch  (HFA-305).  Food 
and  Drug  Administration,  rm.  1-23, 
12420  Parklawn  Dr.,  Rockville.  MD 
20857. 

FOR  FURTHER  JNFORMATICN  CONTACT: 
James  F.  Saviola.  Center  for  Devices  and 
Radiological  Health  (HFZ-4fiO),  Food 
and  Drug  Administration.  1390  Piccard 
Dr.,  Rockville.  MD  20850.  301-594- 
2080. 

SUPPLEMENTARY  INFORMATION:  On  March 
19,  1991,  Wesley-Jessen  Corp.. 
ChicagcIL  60610-3496,  submitted  to 
CDRH  an  application  for  premarket 
approval  of  the  Wesley-Jessen®  HS-16 
Cleaning  Solution.  The  device  is 
indicated  for  use  to  clean  soft 
(hydrophilic)  contact  lenses  before 
rinsing  and  disinfection.  In  accordance 
with  the  provisions  of  section  515(c)(2) 
of  the  act  as  amended  by  the  Safe 
Medical  Devices  Act  of  1990.  this  PMA 
was  not  referred  to  the  Opthalmic 
Devices  Panel,  an  FDA  advisory  panel, 
for  review  and  recommendation  because 
the  information  in  the  PMA 
substantially  duplicates  information 
previously  reviewed  by  this  panel.  On 
July  9.  1993,  CDRH  approved  the 
application  by  a  letter  to  the  applicant 
from  the  Director  of  the  Office  of  Device 
Evaluation,  CDRH. 

A  summary  of  the  safety  and 
effectiveness  data  on  which  CDRH 
based  its  approval  is  on  file  in  the 
Dockets  Management  Branch  (address 
above)  and  is  available  from  that  office 
upon  written  request.  Requests  should 
•    be  identified  with  the  name  of  the 
device  and  the  docket  number  found  in 
brackets  in  the  heading  of  this 
document. 

Opportunity  for  Administrative  Review 

Section  515(d)(3)  of  he  act  (21  U.S.C. 
360e(d)(3))  authorizes  any  interested 
person  to  petition,  under  section  515(g) 
of  the  act  (21  U.S.C.  360e(g)).  for 
administrative  review  of  CDRH's 
decision  to  approve  th  s  application.  A 


petitioner  may  request  either  a  formal 
hearing  under  part  12  (21  CFR  part  12) 
of  FDA's  administrative  practices  and 
procedures  regulations  or  a  review  of 
the  application  and  CDRH's  action  by  an 
independent  advisory  committee  of 
experts.  A  petition  is  to  be  in  the  form 
of  a  petition  for  reconsideration  under 
§  10.33(b)  (21  CFR  10.33(b)).  A 
petitioner  shall  identify  the  form  of 
review  requested  (hearing  or 
independent  advisor^'  commillee)  and 
shall  submit  with  the  petition 
supporting  data  and  information 
showing  that  there  is  a  genuine  and 
substantial  issue  of  material  fact  for 
resolution  through  administrative 
review.  After  reviewing  the  petition, 
FDA  will  decide  whether  to  grant  or 
deny  the  petition  and  will  publish  a 
notice  of  its  decision  in  the  Federal 
Register.  If  FDA  grants  the  petition,  the 
notice  will  state  the  issue  to  be 
reviewed,  the  form  of  review  to  be  used, 
the  persons  who  may  participate  in  the 
review,  the  time  and  place  where  the 
review  will  occur,  and  other  details. 
Petitioners  may.  at  any  time  on  or 
before  October  1,  1993.  file  with  the 
Dockets  Management  Branch  (address 
above)  two  copies  of  each  petition  and 
supporting  data  and  information, 
identified  with  the  name  of  the  device 
and  ihe  docket  number  found  in 
brackets  in  the  heading  of  this 
document.  Received  petitions  may  be 
seen  in  the  office  above  between  9  a.m. 
and  4  p.m.,  Monday  through  Friday. 

This  notice  is  issued  under  the 
Federal  Food.  Drug,  and  Cosmetic  Act 
(sees.  515(d).  S20(h)  (21  U.S.C.  360e(d).  . 
360j(h)))  and  under  authority  delegated 
to  the  Commissioner  of  Food  and  Drugs 
(21  CFR  5.10)  and  redelegated  to  the 
Director.  Center  for  Devices  and 
Radiological  Health  (21  CFR  5.53). 

Dated:  August  24, 1993. 
foKeph  A.  Levitt. 

Deputy  Director  for  Regulations  Policy.  Center 

for  Devices  and  Radiological  Health. 

|FK  Doc.  93-21187  Filed  8-31-93;  8:45  ami 

BILUNG  C00€  416<M)1-F 


[Docket  No.  93M-01 861 

Wisconsin  Pharmacel  Co.,  Inc.; 
Premarket  Approval  of  Realityrw 
'  Female  Condom 

agency:  Food  and  Drug  Administration. 

HHS. 

action:  Notice. 


SUMMARY:  The  Food  and  Drug 
Administration  (FDA)  is  announcing  its 
approval  of  the  application  by 
Wisconsin  Pharmacal  Co..  Inc..  Jackson. 
WI.  for  premarket  approval,  under 
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■*ection  515  of  thB  Fedural  Food.  Drug, 
and  r.osmetic  Act  (the  act),  of  the 
Reali'yTM  Female  Condom.  After 
reviewing  the  recommendation  of  th» 
ObstetriM-Gynecology  Devices  Panel, 
FDA's  Center  for  Devices  and 
Radiological  Health  (CJORH)  notified  \\w 
applicant,  by  letter  of  May  7,  1993.  of 
the  approval  of  the  appli(U)tion. 
DATES:  Petitions  for  administrative 
review  by  October  1,  1993. 
AIxmcsSES:  Written  requests  for  copie? 
of  the  summary  of  safety  and 
effff.tiveness  data  and  petitions  for 
administrative  review  to  the  Dockets 
Management  Branch  {HFA-30S),  Foo<l 
and  Drug  Administration,  nn.  1-23, 
12420  Parklawn  Dr..  R(K:kviile,  MD 
;:UH57. 

FOH  FURTHER  INFORMATION  CONTACT: 
Colin  M.  Pollard.  Center  for  Devices  and 
Rftdioloj-ical  Health  (HFZ-470).  Food 
and  Drug  Administration.  1390  Piccartl 
Dr.,  Rockville,  N!D  208S0.  301-427- 
IIBO. 
SUPPLEMENTARY  INFORMATION:  On 

October  29. 1991.  Wisconsin  Pharniaial 
Co..  Inc„.  Jackson.  Wl  53037,  submitted 
to  CDRH  an  application  for  premnrket 
approval  of  the  RealityTw  Female 
Condom.  The  device  is  an  intravaginal 
barrier  device  and  is  indicated  for  use 
to  help  prevent  pregnancy  and  sexually 
transmitted  diseases  (STDs).  including 
the  human  immunodeficiency  virus 
(HIV)  infection,  during  vnginal 
intercourse. 

On  lanuary  31  and  December  10. 
1992,  the  Obstetrics-Gynecology  Devices 
Panel  of  the  Medical  Devices  Advisory 
Committee,  an  FDA  advisory  committee, 
reviewed  and  recommended  approval  of 
th^^plication.  On  May  7,  1993.  CDRH 
approved  the  application  by  a  letter  to 
the  applicant  from  the  Deputy  Director 
of  the  Office  of  Device  Evaluation, 
CDRH. 

A  summary  of  the  safety  and 
effectiveness  data  on  which  CDRH 
based  its  approval  is  on  file  in  the 
Dockets  Management  Branch  (address 
above)  and  is  available  from  that  office 
upon  written  request.  Requests  should 
be  identified  with  the  name  of  the 
device  and  the  docket  number  found  in 
brackets  in  the  heading  of  this 
document. 

Opportunity  for  Administrative  Review 

Section  515^](3)  of  the  act  (21  U.S  C: 
360e(dK3)}  authorizess  any  interested 
person  to  petition,  under  section  515(g) 
of  the  act  (21  l^.SC.  360e(g)).  for 
administrative  rei iew  of  CDRH's 
decision  to  approve  this  application.  A 
petitioner  may  request  either  a  formal 
hearing  undeppart  12  (21  CFR  part  12) 
of  FDA's/fidtninistrative  practices  and 


procedures  regulations  or  a  review  of 
the  application  and  CDRH's  action  by  an 
independent  advi.sory  committee  of 
experts.  A  petition  is  to  be  in  the  fonn 
of  a  petition  for  reconsideration  under 
§  10  33(b)  (21  CFR  10.33(b)).  A 
petitioner  shall  identify  the  form  of 
review  requested  (hearing  or 
independent  advisory  committee)  and 
shall  submit  with  the  petition 
supporting  data  and  information 
.showing  that  there  is  a  genuine  and 
substantial  issue  of  material  fact  for 
resolution  through  administrative- 
review.  ,\fter  reviewing  the  petition. 
FDA  will  decide  whether  to  grant  or 
deny  the  petition  and  will  publish  a 
notice  of  its  decision  in  the  Federal 
Register.  If  FDA  grants  the  petition,  the 
notice  will  state  the  issue  to  b^ 
reviewed,  the  form  of  review  to  be  used, 
the  persons  who  may  participate  iii  the 
ri'view.  the  time  and  place  where  the 
review  will  occur,  and  other  details 

Petitioners  may.  at  any  time  on  or 
before  October  1.  1993,  file  with  the 
Dockets  Management  Branch  (address 
above)  two  copies  of  each  petition  and 
supporting  data  and  information, 
identified  with  the  name  of  the  device 
and  the  docket  number  found  in 
brackets  in  the  heading  of  this 
document.  Received  petitions  may  be 
seen  in  the  office  above  between  9  a.m 
and  4  p.m.,  Monday  through  Friday. 

This  notice  is  issued  under  the 
Federal  Food.  Drug,  and  Cosmetic  Act 
(sees.  51,'i(dJ,  520(h)  (21  U.S.C.  360e(d), 
360j(hl))  and  under  authority  delegated 
to  the  Commissioner  of  Food  and  Drugs 
(21  CFR  5.10)  and  redelegated  to  the 
Director,  Center  for  Devices  and. 
Radiological  Health  (21  CFR  5.53). 

DHtud:  August  24,  1993. 
loseph  A.  Levitt, 

Deputy  Dtret-ior  for  Regulations  Policy,  (^ntttr 

for  De\k:efs  and  Radiological  Health. 

IFK  Doc.  93-21186  Filed  8-31-93.  8:40  am) 
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Health  Care  Financing  Administration 

Public  Information  Collection 
Requirements  (ICR)  Submitted  to  the 
Office  of  Management  and  Budget 
(0MB)  for  Clearance 

agency:  Health  Care  Financing 
Administration.  HHS. 

The  Health  Care  Financing 
Administration  (HCFA),  Department  of 
Health  And  Human  Services,  has 
submitted  to  OMB  the  following 
proposals  for  the  collection  of 
information  in  compliance  with  the 
Paperwork  Reduction  Act  (Pub.  L.  9B- 
511). 


1.  Type  of  Request:  New;  Title  of 
Information  Collection:  Prenatal 
Services  and  assistance  screening 
questionnaire:  Fonn  No.:  HQ-'A-R-ir»8, 
Use:  This  survey  is  in  support  of  a 
demonstration  designed  to  improve 
access  to  prenatal  care  and  drug 
treatment  for  Medicaid-Lligihle 
P.'cgnant  Substance  Abusers.  The  survey 
will  collect  information  on 
d'^mographics,  family  status,  health 
status,  and  substance  abuse;  Frequency. 
One-time  only  data  collection; 
Re-ipondents:  Individuals  or 
households:  Estimated  Number  of 
Rey.ponses:  4.100;  Average  Hours  Per 
Response:  0.333;  Total  Ei.timated 
Burden  Hours:  1.365. 

2.  Type  of  Request:  Extension;  Title  of 
Information  Collection:  Home  Health 
Agencv  Treatment  Fonns;  Form  Nos.: 
HCTA^BS  through  438;  Use:  These 
forms  are  an  instrument  used  by  the 
fi.scal  intermediaries  to  assure  that 
reimbursement  is  made  to  home  health 
agencies  only  for  services  that  are 
covered  under  Medicare  Part  A  or  Part 
B.  The  medical  information  contained 
in  these  forms  describes  the  patient  and 
level  of  medical  need  and/or  .services 
provided:  Frequency:  On -Occasion; 
Respondents:  Businesses  or  other  for 
profit,  nonprofit  institutions,  small 
businesses  or  organizations;  Estimated 
Number  of  Responses:  6,115,288; 
Average  Hours  Per  Response:  0.477 
(reporting) 0.476  (recordkeeping):  Total 
Estimated  Burden  Hours:  2,916,992 
(reporting)  2,910,877,  (recordkeeping) 
for  a  total  of  5.834,872. 

3.  'r>'peo/i?e(7uest;  Reinstatement; 
Title  of  Information  Collection:  ICR  in 
Conditions  of  Participation  for 
Intermediate  Care  Facilities  for  the 
Mentally  Retarded  (ICFs/MR);  Form  No.: 
HCFA-R-120;  t/se.  State  agency 
surveyors  need  this  information  to 
assess  quality  of  services  provided  in 
ICFs/MR;  Frequency:  Annually; 
Respondents:  Businesses  or  other  for 
profit;  Estimated  Number  of  Responses: 
6,600;  Average  Hours  Per  Response: 

1  036;  Total  Estimated  Burden  Hours: 
6,837.6. 

4.  Type  of  Request:  Rein.<:tatement; 
Title  of  Information  Collection:  State 
Medicaid  Eligibility  Quality  Control 
Sample  Selection  Lists;  Form  No.: 
HCFA-319;  Use:  At  the  beginning  of 
each  review  month.  State  agencies  are 
required  to  select  a  representative 
sample  of  cases  from  the  eligibility  files. 
The  sample  selection  lists  contain 
identifying  information  on  Medicaid 
beneficiaries  such  as:  review  number, 
beneficiary  name,  street,  city,  and  State 
address,  the  name  of  the  county  in 
which  beneficiary  resides,  etc.  HCFA 
reviews  the  sample  to  determine 
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whether  States  are  sampling  a  sufficient 
number  of  cases  to  meet  minimum 
requirements.  Without  these  hsts  the 
integrity  of  the  sampling  would  be 
suspect  since  HCFA  would  have  no  data 
on  the  adequacy  of  the  State  sample 
draw  or  review  completion  status; 
Frequency:  Monthly;  Respondents:  State 
agencies;  Estimated  Number  of 
Fesponses;  660  Annually;  Average 
Hours  Per  Response;  8;  Total  Estimated 
Burden  Hours:  5,280. 

5.  Type  o/flequesf;  Reinstatement; 
Title  of  Information  Collection:  Prepaid 
Health  Plan  Cost  Report:  Form  No.: 
HCFA-276;  Use:  These  cost  report  forms 
are  needed  to  establish  the  reasonable 
cost  of  delivering  covered  services 
furnished  to  Medicare  enrollees  in 
accordance  with  section  1876  of  the 
Social  Security  Act;  Frequency: 
Quarterly  and  Annually;  Respondents: 
Businesses  or  other  for  profit;  Estimated 
Number  of  Responses:  357;  Average 
Hours  Per  Response:  29.2;  Tofay 
Estimated  Burden  Hours:  10.424.4. 

6.  Type  of  Request:  Reinstatement; 
Title  of  Information  Collection:  Hospital 
Survey  Report  Form;  Form  No.:  HCFA- 
1537;. t/se;  This  form  is  used  by  the 
State  agency  to  record  information  and 
data  in  order  to  determine  provider 
compliance  with  individual  conditions 
of  participation.  It  is  primarily  a  coding 
worksheet  designed  to  facilitate  data 
reduction  and  retrieval  into  the  On-line 
Survey  Certification  and  Reporting 
System  (OSCAR)  at  the  HCFA  Regional 
Offices;  Frequency:  Annually; 
Respondents:  State  and  local 
governments;  Estimated  Number  of 
Responses:  1.539;  y^veroge  Hours  Per 
Response:  3.0;  Total  Estimated  Burden 
Hours:  4.617. 

7.  Type  o/flequest:  Reinstatement; 
Title  of  Information  Collection: 
Procedures  for  determining  whether 
providers,  practitioners,  or  other 
suppliers  of  services  are  liable  for 
certain  uncovered  services  Form  No.: 
HCFA-R-77;  Use:  Regulation  requires 
Peer  Review  Organizations  (PRO)  to 
provide  written  notification  of 
noncovered  services  to  beneficiaries 
and/or  providers,  practitioners,  and 
suppliers.  The  regulation  states  that 
noncovered  services  will  only  be  paid  if 
the  provider  and/or  beneficiary  did  not 
know  and  could  not  have  reasonably 
expected  to  know  that  a  service  is  not 
covered;  Frequency:  On  Occasion; 
Respondents:  Businesses/other  for  profit 
and  small  businesses/organizations; 
Estimated  Number  of  Responses: 
87.615;  Average  Hours  Per  Response: 
0.083;  Total  Estimated  Burden  Hours: 
7.272. 

8.  Type  of  Request:  Extension;  Title  of 
Information  Collection:  Medicare  Credit 


Balance  Reporting  Requirements;  Form 
No.:  HCFA-838;  Use:  Is  needed  to 
ensure  that  millions  of  dollars  in 
improper  program  payments  are 
collected.  Health  care  providers  will  be 
required  to  submit  a  quarterly  credit 
balance  report  that  identifies  the 
amount  of  improper  payments  they 
received  that  are  due  to  Medicare; 
Frequency:  Quarterly;  Respondents: 
Businesses  or  other  for  profit,  nonprofit 
institutions;  Estimated  Number  of 
Responses:  119,600;  Average  Hours  Per 
Response:  6;  Total  Estimated  Burden 
Hours:  717,600. 

9.  Type  of  Request:  New;  Title  of 
Information  Collection:  Medicare 
Provider  Cost  Report  Questionnaire; 
Form  No.:  HCFA-339;  Use:  Completed 
by  all  providers  to  ensure  proper 
Medicare  reimbursement  to  providers 
and  to  minimize  subsequent  contact 
between  the  provider  and  its 
intermediary.  The  form  is  used  to  gather 
information  necessary  to  support 
financial  and  statistical  entries  in  the 
cost  report;  Frequency:  Annually; 
Respondents:  Businesses  or  other  for 
profit,  small  businesses  or 
organizations;  Estimated  Number  of 
Responses:  22,006;  Average  Hours  Per 
Response:  20;  Total  Estimated  Burden 
Hours:  440,120. 

10.  Type  o/fleques(;  Extension;  Title 
of  Information  Collection:  Medicare 
Current  Beneficiary  Survey  Rounds  7- 
10;  Form  No.:  HCFA-P-15A;  Use: 
Medicare  Current  Beneficiary  Survey 
Questionnaire  Rounds  7-10  collect  cost 
and  utilization  data  for  community  and 
industrial  population.  Information 
collection  includes:  inpatient 
hospitalization,  emergency  room, 
outpatient  clinics,  provider  use. 
prescribed  medication  and  other 
medical  equipment,  cost,  charges. 
Source  of  payment  will  be  collected  for 
each  use;  Frequency:  Quarterly; 
Respondents:  Individuals  or 
households,  businesses  o-  other  for 
profit,  nonprofit  institutions,  small 
business  or  organizations;  Estimated 

.Number  of  Responses:  40.000;  Average 
Hours  Per  Response:  1;  Total  Estimated 
Burden  Hfturs:  40,000. 

11.  Tfpeo/fleque.sf.  Reinstatement; 
Title  of  Information  Collection: 
Sterilization  Regulation/Consent  Form; 
Form  No.:  HCFA-R-94;  Use:  All 
Medicaid  eligible  individuals  seeking 
sterilization  are  required  to  provide 
informed  consent,  utilizing  federally 
required  consent  forms;  Frequency: 
Each  time  a  Medicaid  sterilization  is 
sought;  Respondents:  Individuals  or 
households.  State  or  local  governments. 
Federal  agencies  or  employees; 
Estimated  Number  of  Responses: 
174,802;  Average  Hours  Pftr  Response: 


1.25;  Total  Estimated  Burden  Hours: 
218.503. 

12.  Type  o/fleguest:  Reinstatement; 
Title  of  Information  Collection:  PRO 
Reconsideration  and  Appeals 
Information  Requirements;  Form  No.. 
HCFA-R-72;  L'se.  These  regulations 
contain  procedures  for  the  PROs  to  use 
in  reconsideration  of  initial 
determinations.  The  information 
requirements  contained  in  these 
regulations  are  on  PROs  to  provide 
information  to  parties  requesting  a 
reconsideration  review.  The  parties  will 
use  the  information  as  guidelines  for 
appeal  rights  in  instances  where  issues 
are  still  in  dispute;  Frequency.  On 
Occasion;  Respondents:  Businesses  or 
other  for-profit,  small  business  or 
organizations;  Estimated  Number  of 
Responses:  58,734;  Average  Hours  Per 
Response:  0.237R;  Total  Estimated 
Burden  Hours:  13,955. 

13.  Type  of  Request:  Reinstatement; 
Title  of  Information  Collection: 
Information  Collection  Requirements  in 
HSQ-110.  Acquisition.  Protection  and 
Disclosure  of  PRO  Information— 42  CFR 
sections  476.104.  476.105,  476.116,  and 
476.134:  Form  No.:  HCFA-R-70:  Use: 
The  Peer  Review  Improvement  Act  of 
1982  authorizes  PROs  to  acquire 
information  necessary  to  fulfill  their 
duties  and  functions  and  places  limits 
on  disclosure  of  the  information.  These 
requirements  are  on  the  PRO  to  provide 
notices  to  the  affected  parties  when 
disclosing  information  about  them. 
These  requirements  serve  to  protect  the 
rights  of  the  affected  parties;  Frequency 
On  Occasion;  Respondents:  Businesses 
or  other  for-profit;  Estimated  Number  of 
Responses:  53;  Average  Hours  Per 
Response:  576.92,  Total  Estimated 
Burden  Hours:  30,576.76. 

14.  Type  of  Request:  Reinstatement; 
Title  of  Information  Collection: 
Medicare/Medicaid  Organ  Procurement 
Organization's  (OPO)  Request  for 
Certification;  Form  No.:  HCFA-576; 
Use:  This  form  is  a  facility  identification 
and  screening  measurement  used  to 
initiate  the  certification  or 
recertification  process  and  to  determine 
if  the  provider  is  operating  in 
compliance  with  the  Conditions  for 
Coverage  for  OPOs;  Frequency: 
Annually;  Respondents:  State  or  local 
governments,  small  businesses  or 
organizations:  Estimated  Number  of 
Responses:  80;  Average  Hours  Per 
Response:  2;  Total  Estimated  Burden 
Hours:  160. 

Additional  Information  or  Comments 
Call  the  Reports  Clearance  Office  on 
(410)  966-5536  for  copies  of  the 
clearance  request  packages.  Written 
comments  and  recommendations  for  the 
proposed  information  collections 
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should  be  sent  within  30  days  of  this 
notice  directly  to  the  0MB  Desk  Officer 
designated  at  the  following  address; 
OMB  Human  Resources  and  Housing 
Brunch,  Attention:  Allison  Eydt.  New 
Executive  Office  Building,  room  3001. 
Washington.  DC  20503. 

Dated:  August  24. 1993. 
Bruce  C  Vladeck. 

Administrator,  Health  Can  Financing 
Administration. 

IFR  Doc  93-21244  Filed  ft-31-93;  8:45  am) 
MJJNQ  e«pc  413ft'0S-# 

(OIS-022-N1 

Medicare  and  Medicaid  Programs; 
Quarterly  Listing  of  Program 
Issuances  and  Coverage  Decisions- 
Second  Quarter  1993 

AGENCY:  Health  Care  Financing 
Administration  (HCFA),  HHS. 
action:  Notice. 

SOMMAHY:  This  notice  li!?ts  HCFA 
manual  instructions,  substantive  and 
interpretive  regulations  and  other 
Federal  Register  notices,  and  statements 
of  policy  that  were  published  during 
April.  May  and  June  of  1993  that  relate 
to  the  Medicare  and  Medicaid  programs. 
Section  1871(c)  of  the  Social  Security 
Act  requires  that  we  publish  a  li.st  of 
Medicare  issuances  in  the  Federal 
Register  at  least  every  3  months. 
Although  we  are  not -mandated  to  do  so 
by  statute,  for  the  sake  of  completeness 
of  the  listing,  we  are  including  all 
Medicaid  issuances  and  Medicare  and 
Medicaid  substantive  and  interpretive 
regulations  (proposed  and  final) 
published  during  this  time^ame. 

There  are  no  revisions  to  the  Medicare 
Coverage  Issues  Manual  this  quarter. 

FOR  FURTHER  INFORMATK>N  COfaACT: 

Margaret  Cotton.  (410)  9G6-5260  (For 

Medicare  Instruction  Information); 
Sam  Delia Vecchia,  (410)  966-5395  (For 

Medicare  Coverage  Infonnation); 
Dusty  Kowalewski.  (410)  965-3377  (For 

Medicaid  Instruction  Information); 
Jacqueline  Kidd,  (410)  966-4682  (For 

All  Other  Information). 

SU(>Pt.EMENTARY  INFORMATION: 

I.  Program  Issuances 

The  Health  Care  Financing 
Administration  (HCFAl  is  responsible 
for  administering  the  Medicare  and 
Medicaid  programs,  which  pay  for 
health  care  and  related  services  for  36 
million  Medicare  beneficiaries  and  33 
million  Medicaid  recipients. 
Administration  of  these  programs 
involves:  (1)  Providing  information  to 
Medicare  beneficiaries  and  Medicaid 


recipients  health  care  providers,  and 
the  public;  and  (2)  effective 
communications  with  regional  offices. 
Slate  governments,  State  Medicaid 
Agencies.  State  Survey  Agencies, 
various  providers  of  health  care,  fiscal 
intermediaries,  and  carriers  who  process 
claims  and  pay  bills,  and  others.  To 
implement  the  various  statutes  on 
which  the  programs  are  based,  we  issue 
regulations  under 'authority  granted  the 
Secretary  under  sections  1102,  1871, 
and  1902  and  related  provisions  of  the 
Social  Security  Act  (the  Act)  and  also 
issue  various  manuals,  memoranda,  and 
statements  necessary  to  administer  the 
programs  efficiently. 

Section  1871(c)(1)  of  the  Act  requires 
that  we  publish  in  the  Federal  Register 
at  least  every  3  months  a  list  of  all 
Medicare  manual  instructions, 
interpretive  rules,  statements  of  policy, 
and  guidelines  of  general  applicability 
not  issued  as  regulations.  We  published 
our  first  notice  June  9.  1988  (53  FR 
21730).  Although  we  are  not  mandated 
to  do  saby  statute,  for  the  sake  of 
completeness  of  the  listing  of 
operational  and  policy  statements,  we 
are  continuing  our  practice  of  including 
Medicare  substantive  and  interpretive 
regulations  (proposed  and  final) 
published  during  this  timeframe.  Since 
the  publication  of  our  quarterly  listing 
on  June  12,  1992  (57  FR  24797),  we 
decided  to  add  Medicaid  issuances  to 
our  quarterly  listings.  Accordingly,  we 
are  listing  in  this  notice,  Medicaid 
issuances  and  Medicaid  substantive  and 
interpretive  regulations  published  from 
April  1  through  June  30.  1993. 

II.  Medicare  Coverage  Issues 

We  receive  numerous  inquiries  from 
the  general  public  about  whether 
specific  items  or  services  are  covered 
under  Medi(are.  Providers,  carriers,  and 
intermediaries  have  copies  of  the 
Medicare  Coverage  Issues  Manual, 
which  identifies  those  medical  items, 
services,  technologies,  or  treatment 
procedures  that  can  be  paid  for  under 
Medicare.  On  August  21. 1989,  we 
published  a  notice  in  the  Federal 
Register  (54  FR  34555)  that  contained 
all  the  Medicare  coverage  decisions 
issued  in  that  manual. 

In  that  notice,  we  indicated  that 
revisions  to  the  Coverage  Issues  Manual 
will  be  published  at  least  quarterly  in 
the  Federal  Register.  We  also  sometimes 
issue  proposed  or  final  national 
coverage  decision  changes  in  separate 
Federal  Register  notices.  Readers 
should  find  this  an  easy  way  to  identify 
both  issuance  changes  to  all  our 
manuals  and  the  text  of  changes  to  the 
Coverage  Issues  Manual. 


Revisions  to  the  Coverage  Issues 
Manual  are  not  published  on  a  regular 
basis  but  on  an  as  needed  basis.  We 
publish  revisions  as  a  result  of 
technological  changes,  medical  practice 
changes,  responses  to  inquiries  we 
receive  seeking  clarifications,  or  the 
resolution  of  coverage  issues  u.nder 
Medicare. 

III.  How  To  Usn  the  Addenda 

This  notice  is  o.'^anized  so  that  a 
reader  may  review  the  subjects  of  all 
manual  issuances,  memoranda, 
substantive  and  interpretive  regulations, 
or  coverage  decisions  published  during 
this  timeframe  to  determine  whether 
any  are  of  particular  interest.  We  expect 
it  to  be  used  in  concert  with  previously 
published  notices.  Most  notably,  those 
unfamiliar  with  a  description  of  our 
Medicare  manuals  may  wish  to  review 
Table  I  of  our  first  three  notices  (53  FR 
21730,  53  FR  36891.  and  53  FR  50577) 
and  the  notit*  published  March  31, 
1993  (58  FK  16837),  and  Lhose  desiring 
information  on  the  Medicare  Coverage 
Issues  Manual  may  wish  to  review  tlte 
August  21,  1989  publication. 

In  order  to  aid  the  reader,  we  have 
replaced  the  tables  and  reorganized  and 
divided  this  current  listing  into  four 
addenda. 

Addendum  1  identifies  updates  that 
changed  the  Coverage  Issues  Manual. 
We  published  notices  in  the  Federal 
Register  that  included  the  text  of 
changes  to  the  Coverage  Issues  Manual. 
These  updates,  when  added  to  material 
from  the  manual  published  on  August 
21. 1989.  constitute  a  complete  manual 
as  of  March  31. 1993.  Parties  interested 
in  obtaining  a  copy  of  the  manual  and 
revisions  should  follow  the  instructions 
in  section  IV  of  this  notice. 

Addendum  n  identifies  previous 
Federal  Register  documents  where 
intere.sted  individuals  can  get  a 
description  of  all  previously  published 
HCFA  Medicare  and  Medicaid  manuals 
and  memoranda. 

Addendum  in  of  this  notice  lists,  for 
each  of  our  manuals  or  Program 
Memoranda,  a  HCFA  transmittal 
number  unique  to  that  instruction  and 
its  subject  matter.  A  transmittal  may 
consist  of  a  single  instruction  or  many. 
Often  it  is  necessary  to  use  information 
in  a  transmittal  in  conjunction  with 
information  currently  in  the  manuals. 

Addendum  IV  lists  all  substantive  and 
interpretive  Medicare  and  Medicaid 
regulations  and  general  notices 
published  in  the  Federal  Register 
during  the  quarter  covered  by  this 
notice.  For  each  item,  we  list  the  date 
published,  the  Federal  Register  dtation. 
the  title  of  the  regulation,  and  the  parts 
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of  the  Code  of  Federal  Regulations  (CFR) 
which  have  changed. 

IV.  How  To  Obtain  Listed  Material 

A.  Manuals 

An  individual  or  organization 
interested  in  routinely  receiving  any 
manual  and  revisions  to  it  may  purchase 
a  subscription  to  that  manual.  Those 
wishing  to  subscribe  should  contact 
either  the  Government  Printing  Office 
(GPO)  or  the  National  Technical 
Information  Service  (NTIS)  at  the 
following  addresses: 
Superintendent  of  Documents, 
Government  Printing  Office.  ATTN: 
New  Order.  P.O.  Box  371954. 
Pittsburgh.  PA  15250-7954, 
Telephone  (202)  783-3238,  Fax 
number  (202)  512-2250  (for  credit 
card  orders);  or 
National  Technical  Infom^ation  Service. 
Department  of  Commerce,  5825  Port 
Royal  Road,  Springfield.  VA  22161. 
Telephone  (703)  487-4630. 
In  addition,  individual  manual 
transmittals  and  Program  Memoranda 
listed  in  this  notice  can  be  purchased 
from  NTIS.  Interested  parties  should 
identify  the  trans(nitta](s)  they  want 
GPO  or  NTIS  can  give  complete  details 
on  how  to  obtain  the  publications  they 
sell. 

B.  Regulations  and  Notices 

Regulations  and  notices  are  published 
in  the  daily  Federal  Register.  Interested 
individuals  may  purchase  individual 
copies  or  subscribe  to  the  Federal     » 
Register  by  contacting  the  GPO  at  the 
sameaddress  indicated  above  for 
manual  issuances.  When  ordering 
individual  copies,  it  is  necessary  to  cite 
either  the  date  of  publication  or  the 
volume  number  and  page  number. 

C.  Rulings 

Rulings  are  published  on  an 
infrequent  basis  by  HCFA.  Interested 
individuals  can  obtain  copies  from  the 
nearest  HCFA  Regional  Office  or  review 
them  at  the  nearest  regional  depository 
library.  We  also  sometimes  publish 
Rulings  in  the  Federal  Register. 

D.  HCFA's  Ccmpact  Disk-Read  Only 
Memory  (CD-ROM) 

Beginning  July  1. 1993,  HCFA's  laws, 
regulations,  and  manuals  are  available 
on  CD-ROM,  which  may  be  purchased 
from  the  GPO  or  NTIS  on  a  subscription 
or  single  copy  basis.  The 
Superintendent  of  Documents  list  ID  is 
HCLRM.  and  the  stock  number  is  717- 
139-00000-3.  The  following  material  is 
contained  on  the  CI>-ROM: 

•  Titles  XI,  XVIII,  and  XIX  of  the  Act. 

•  HCFA-related  regulations. 


•  HCFA  manuals  and  monthly 
revisions. 

•  HCFA  program  memoranda. 

The  titles  are  current  as  of  the 
September  1,  1992,  update  of  the 
Compilation  of  the  Social  Security 
Laws,  and  the  regulations  are  those  in 
effect  as  of  October  1, 1992. 

The  CD-ROM  does  not  contain 
Appendices  M  (Interpretative 
Guidelines  for  Hospices)  and  R 
(Resident  Assessment  for  Long  Term 
Care  Facilities)  of  the  State  Operations 
Manual.  Copies  of  these  appendices 
may  be  seen  at  a  Federal  Depository 
Library  (FDL). 

Any  cost  report  forms  incorporated  in 
the  manuals  are  included  on  the  CD- 
ROM  as  LOTUS  files.  LOTUS  software 
is  required  to  view  the  reports  once  the 
files  have  been  copied  to  a  personal 
computer  disk. 

V.  How  To  Review  Listed  Material 

Transmittals  or  Program  Memoranda 
can  be  reviewed  at  a  local  FDL.  Under 
the  FDL  Program,  govenunent 
publications  are  sent  to  approximately 
1400  designated  libraries  thrcughout  the 
United  States.  Interested  part  es  may 
examine  the  documents  at  any  one  of 
the  FDLs.  Some  may  have  arrangements 
to  transfer  material  to  a  local  library  not 
designated  as  an  FDL.  To  locate  the 
nearest  FDL.  individuals  should  contact 
any  library. 

In  addition,  individuals  may  contact 
regional  depository  libraries,  which 
receive  and  retain  at  least  one  copy  of 
nearly  every  Federal  government 
publication,  either  in  printed  or 
microfilm  fonn,  for  use  by  the  general 
public.  These  libraries  provide  reference 
services  and  interlibrary  loans:  however, 
they  are  not  sales  outlets.  Individuals 
may  obtain  information  about  the 
location  of  the  nearest  regional 
depository  library  from  any  library. 

Superintendent  of  Documents 
numbers  for  each  HCFA  publication  are 
shown  in  Addendum  III,  along  with  the 
HCFA  publication  and  transmittal 
numbers.  To  help  FDLs  locate  the 
instruction,  use  the  Superintendent  of 
Documents  number,  plus  the  HCFA 
transmittal  number.  For  example,  to 
find  the  Carriers  Manual,  Part  3 — Claims 
Process  (HCFA-Pub.  14-3)  transmittal 
entitled  "Rules  for  Calculating  Medicare 
Secondary  Payer  Amounts,  Effect  on 
Primary  Payments  on  Deductibles  and 
Coinsurance,  and  Limitations  on  Right 
to  Change  Beneficiary"  use  the 
Superintendent  of  Documents  No.  HE 
22.8/7,  and  the  HCFA  transmittal 
number  IM-93-1. 


\1.  General  Information 

It  is  possible  that  an  interested  party 
may  have  a  specific  information  need 
and  not  be  able  to  determine  from  the 
listed  information  whether  the  issuance 
or  regulation  would  fulfill  that  need. 
Consequently,  we  are  providing 
information  contact  pprsons  to  answer 
general  questions  concerning  these 
items.  Copies  are  not  available  through 
the  contact  persons.  Copies  can  be 
purchased  or  reviewed  as  noted  above. 

Questions  concerning  Medicare  items 
in  Addenda  III  may  be  addressed  to 
Margaret  Cotton.  Office  of  Issuances, 
Health  Care  Financing  Administration, 
Room  688  East  High  Rise,  6325  Security 
Blvd..  Baltimore,  MD  21207.  Telephone 
(410) 966-5260. 

Questions  concerning  Medicaid  items 
in  Addenda  III  may  be  addressed  to 
Dusty  Kowalewski,  Medicaid  Bureau, 
Office  of  Medicaid  Policy,  Health  Care 
Financing  Administration.  Room  233 
East  High  Rise.  6325  Security  Blvd., 
BaltimiKB,  MD  21207.  Telephone  (410) 
965-3377. 

Questions  concerning  all  other 
information  may  be  addressed  to 
Jacqueline  Kidd,  Regulations  Staff, 
Health  Care  Financing  Administration, 
room  132  East  High  Rise,  6325  Security 
Blvd..  Baltimore,  MD  21207,  Telephone 
(410) 966-4682. 

(Catalog  of  Federal  Domestic  Assistance 
Program  No.  93.773.  Medicare — Hospital 
Insurance.  Program  No.  93.774,  Medicare — 
Supplementary  Medical  Insurance  Program, 
and  Prc^nun  No.  93.714.  Medical  Assistance 
Program] 

Dated:  )uly  29, 1993. 
Bmce  C  Vladeck. 

Administrator,  Health  Care  Financing 
Arf.-n  inistratiott 

Addendttsa  I 

This  addendum  lists  the  publication 
dates  of  the  quarterly  listing  of  program 
issuances  and  coverage  decision 
updates  to  the  Coverage  Issues  Manual. 
March  20. 1990  (55  FR  10290) 
February  6, 1991  (56  FR  4830) 
July  5, 1991  (56  FR  30752) 
November  22.  1991  (56  FR  58913) 
January  22.  1992  (57  FR  2558) 
March  16. 1992  (57  FR  9127) 
June  11.  1992  (57  FR  24797) 
October  16. 1992  (57  FR  47468) 
January  7,  1993  (58  FR  3028)  ^^ 

March  31. 1993  (58  FR  16837) 
July  9, 1^3  (58  FR  36967) 

Addendum  II — ^Deacription  of  Manuals. 
Memoranda,  and  HCFA  Rulings 

An  extensive  descriptive  listing  of 
Medicare  manuals  and  memoranda  was 
previously  published  on  June  9, 1988  at 
53  FR  21730  and  supplemented  on 


46202  Federal  Register  /  Vol.  58.  No.  168  /  Wednesday,  September  1.  1993  /  Notices 


September  22.  1988  at  53  FR  36891  and 
December  16,  1988  at  53  FR  50577. 
Also,  a  complete  description  of  the 


Medicare  Coverage  Issues  Manual  was 
published  on  Augu.st  21. 1989  at  54  FR 
34555.  A  brief  description  of  the  various 


Medicaid  manuals  and  memoranda  that 
we  maintain  was  published  on  October 
16.  1992  at  57  FR  47468. 


Addendum  III— Medicare  and  Medicaid  Manual  Instructions 

[April  Through  June  1993) 


Trans.  No. 


Manual/subject/publication  numt>er 


intermediary  Manual 

Part  2— AudiU,  Reimbursement  Program  Administration  (HCFA-Pub.  13-2) 

(Superintendent  of  Documents  No.  HE  22.8/&-2) 


392, 


393 


Maximum  Payment  Per  Visit  for  Freestanding  Federally  Qualified  Health  Centers. 

Payment  Limit  for  Freestanding  FQHC  Networks. 

Interim  Cost  Reporting  Instnjctions  for  Freestanding  FQHCs    •, 

Excepbon  Option  for  Federally  Funded  Health  Centers  as  of  September  30,  1991. 

Completion  of  the  Report  of  Benefit  Savings. 

Medical  Review  Activity  Reports. 

List  of  MR  Codes,  Categories,  and  Conversion  Factors. 


Intermediary  Manual 

Part  3 — Claims  Process 

(Superintendent  of  Documents  No.  HE  22.8/6) 


IM-93-1 


1591 
1592 


1593 

1594 
1595 


1596 
1597 
1598 


Rules  for  Calculating  (t^edicare  Secondary  Payer  Amounts.  Effect  of  Primary  Payer  Amounts.  Effect  of  Primary  Payments 

on  Deductibles  and  Coinsurance,  and  Limitation  on  Right  to  Charge  Beneficiary. 
Definition  of  Third  Party  Payer. 
Definition  of  Gross  Amount  Payable  by  Medicare. 
When  Medicare  Secondary  Benefits  Are  Not  Payable. 
When  Medicare  Secondary  Benefits  Are  Payable. 

Calculating  Medicare  Secondary  Payments  When  Proper  Claim  Has  Been  Filed. 

Calculating  Medicare  Secondary  Payments  When  Proper  Claim  Has  Not  Been  Filed  With  Third  Party  Payer. 
Effect  of  Prirnary  Payments  on  Deductibles  and  Coinsurance. 
Right  of  Provider  to  Charge  Beneficiary  Who  Has  Received  Third  Party  Payment. 
Duplicate  Payments. 
Fraud  and  Abuse. 
Rural  Health  Clinic  Sen/ices. 
RHC  Sen/ices  Defined. 

Services  Furnished  by  RHCs  Which  Are  Not  RHC  Sen/ices. 
Payment  Under  Part  B  for  Non-RHC  Sen/ices  Furnished  By  Independent  RHCs. 
Federally  Qualified  Health  Center  Sen/ices. 
Types  of  FQHC  Services. 
Qualifications  of  FQHCs. 
Charges  to  Medicare  Beneficiaries. 
Beneficiary  Eligibility  for  FQHC  Sen/ices. 
Review  of  Form  HCFA-1450  for  Inpatient  and  Outpatient  Bills. 
Federally  Qualified  Health  Centers. 

Responsibility  for  Medicare  Secondary  Payer  Outreach  Program. 
National  Standard  Electronic  PC-Print  Software. 
Mammography  Screening. 
Part  A  Inquiry  Screen  Display-HIQA. 
Part  A  Inquiry  Reply  Screen  Display-HIQAR. 
Part  A  Inquiry  Data-HUQA. 
Part  A  Inquiry  Reply  Data-HUQA. 
Health  Insurance  Master  Record  Inquiry. 
HIMR  Main  Menu. 
Beneficiary  Master  Information. 

Medicare  Secondary  Payer  Information  Group  Health  Organization. 
Hospice  Enrollment. 
Surgery  Information. 
End  Stage  Renal  Disease 
Beneficiary  Cross-Reference. 
DMEPOS  CMN  Display. 
True  Not  In  File  Status. 
Claim  History  Infonnation. 
Archieved  History  Information. 
Medical  Review  of  Home  Health  Senflces. 

HCFA-485— Home  Health  Certification  and  Plan  of  Treatment  Data  Elements. 
Medical  Review  Activity  Reports. 
Review  of  Hospice  Bills. 
Billing  for  a  Fourth  Hospice  Benefit  Period. 
Focused  Medical  Review. 
Hospital  Outpatient  Partial  Hospitalization  Services. 
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AoDENOurji  111— Medicare  ano  Medicaid  Manual  Instruct!Ons— Continued 

{/^xil  Throogh  June  1993; 


Tnins.  No. 


Manual/fejbject/pufclication  number 


1599 


1600 


1601 


Dfugs  and  Biologicats. 
Drugs  Ccvereri  Under  Conpost^  Rate 
Sepai^te!/  Qr>\\ng  Da.gs.     , 
Antibiotics  Furnished  to  Method  M  PafiooJs 
CWF  Utitization  Edits 

CWF  Inpatient.  Sr^F.  Oatpafeent.  Home  Health.  Hospwe-Consistency  Edrts 
CWF  Adjustment  Actions. 

Forms  HCFA-L1001  and  HCFA-L1002.  Notification  of  Internal  Adjustment  ActKxi(s)  Taken  oy  HCFA.  Specfficatty  The  Com- 
mon Working  File 
Clinical  Latwrator/  Improvement  Amendments 
Billing  tor  Hospital  Outpatient  Services  Fum^s^ad  by  Clinical  Social  WofVers 


Carriers  Manual 

Part  3— Claims  Process  (HCf  A-f»wb.  14-3) 

(Superintendent  of  Documents  No-  HE  22.a/7) 


IM-93-1 


1448 

1449 
1450 

1451 
1452 
1453 
1454 
1455 
1456 

1457 
14S8 

1459 

1460 
1461 


Rules  for  Calculating  Medicare  Secondary  Payer  .Amounts.  Effect  of  Pnmary  Payments  on  Deductibles  arxJ  Comsurance, 
and  Limitation  en  Right  to  Char-ge  Beneficiary.       ;  ' 

Definition  to  Third  Party  Payer. 

When  Medicare  Secondary  Benefits  Are  Payable. 

When  Medicare  Secondary  Ber^efits  Are  Uo\  Payable. 

Calculating  Medicare  Secondary  Payments  for  Senrices  Reimbursed  on  Reasonable  Charge  Baiss  or  Other  Basis  under 
Part  B. 

Effect  of  Failure  to  File  Proper  Claim. 

Effect  of  Prirriary  Paynr»ents  on  Deductibles  and  Coinsurance 

Right  of  Physician  or  Suppi'er  to  Charge  Beneficiary. 

Ch.ar9ing  Expenses  Against  Annual  Linf>it  on  Incuned  Expenses  for  Services  of  Independently  Practicing  Pf>ysical  Thera- 
pists. » 

Fraud  and  Abuse. 

Form  SSA-3319,  Referral  of  Potential  Medicare  Violation. 

Sample  Letter  to  No^y  Physician  or  Supplier  of  the  Penalties  for  Assigrvnant  Vtolalions. 

Form  SSA-28C8.  Notice  of  Reported  Assignment  Agreement  Violation  y 

Type  of  Service. 

Dnjgs  arxJ  Biologicals. 

Separately  Billable  Tests  Furr«shed  to  Patents  of  independent  Dialysis  FaciWies. 

List,  Definition  and  Required  Actions  for  Part  B  Basic  Reply  Disjsosition  Codes. 

List  of  Covered  Surgical  Procedures 

Notification  of  Payment  1 

Underpayments 

Physician  arwj  Supplier  Biiltng  Requirements  for  Sennces  Furnished  On  or  After  Sapt*mt)er  1.  1990. 

Medicare  Participating  Physicians-'Suppliers  Directory. 

Fumishing  Participating  Physicians-Suppliers  Data  to  Railroad  ^tiremant  Board. 

Furnishing  RR8  with  Participating  Information  for  Other  Than  tfw  General  EnroJlment  P»»od. 

Effect  of  Beneficiary  Agreements  Net  to  Use  Medicare  Cowecage 

Claims  tor  Outpaitant  Services  Fumistwd  by  a  Ointcal  Social  Worker 

Payment  to  Clinical  Social  Workers.  ; 

Outpatient  Mental  Health  Treatment  Limitatron. 

Application  of  Limitation. 

Expenses  incurred  Before  1990. 

Denial  of  Medicare  Payment  for  Compounded  Dmgs  Produced  in  Violation  of  Fetierai.  Food.  On>g.  and  Cosmetic  Act 

Physician  and  Supplier  Billing  Requireme.its  for  Services  Fur-Hshed  On  or  After  September  1.  1990  (Inadvertentfy  orrjtted 
from  Trans  No.  1443). 


Carriers  MaiMial 
Part  4 — Professional  Relations  (HCFA-Pub.  1 
(Superintendent  of  Documents  Nc.  ME  22.8/7-4) 


UPlNs  for  Ordering/Referring  Physicians. 
CWF  Edits  and  Claims  Processing  Requirements. 
Sunogate  UPlNs. 
Monitoring  Compliarwe. 


Program  Memorandum  Intermediaries  (HCFA-Pub.  60A) 
(Superintendent  of  Documents  No.  HE  22.B/B-5) 
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ADDENDUM  III— Medicare  and  Medicaid  Manual  instructions— Continued 

(April  Through  June  1993] 


Trans.  No. 


Manual/subject/pubiication  number 


Program  Memorandum  Intafmedlarles/Carriera  (HCFA-Pub.  60  A/B) 
(Superintendent  of  Documents  No.  HE  22.8/6-5) 


AB-93-2 


Misleading  Advertising  or  Solicitation  by  Providers  of  Medicare-Covered  Services. 


State  Operations  Manual  Provider  Certification  (HCFA-Pub.  7) 
(Superintendent  of  Documents  No.  HE  22.8/12) 


258 

259 


Reuse  of  Hemodialyzer  and  Other  Dialysis  Supplies. 
Clinical  Lat>oratory  Improvement  Amendnients  of  1 988. 


Regional  Office  Manual  (HCFA-Pub.  23-2) 

Part  2— Medicare 

(Superintendent  of  Documents  No.  HE  22.8/8) 


326 


Contractor  Performance  Evaluation  Program. 
CPEP  Principles. 
CPEP  Review  Report. 


Peer  Review  Organization  (HCFA-Pub.  19) 
(Superintendent  of  DocumenU  No.  HE  8/8-15) 


11 
12 
13 


14 


15 


16 


Purpose  of  CAPs. 

Monitoring  Responsibilities. 

CAP  Format. 

Background. 

Definitions. 

Responsibilities  of  the  Project  Officer. 

General  System  Design — FFS. 

Peer  Review  Information  Sampling  System. 

PRO  Process,  Edit  and  Report  System. 

Global  Reports  of  Verified  and  Edited  Reviews. 

Medical  Review  Automated  Reporting  System. 

Introduction. 

Boxing  of  Records — General 

Boxing  of  Review  Records. 

Boxing  of  Data. 

Boxing  of  Miscellaneous  Records. 

Retention  of  Financial  Records. 

Citations  and  Authority. 

Identification  of  Potential  Violations. 

Requirements  Prior  to  Initiating  Sanction  Procedures. 

Sanction  Procedures  for  Substantial  Violations. 

Sanction  Procedures  for  Gross  and  Flagrant  Violations. 

Procedures  for  Discussions  With  Practitioners  or  Other  Persons. 

Initial  Notification  to  the  Practitioner  or  Other  Person  When  Substantial  and  Gross  and  Ragrant  Violations  are  Detennined 

CoTKurrentty. 
Practitioner  Relocates  to  or  Starts  Practicing  in  Another  PRO  Area  Prior  to  a  Final  Defemnination  of  a  Violation. 
PRO  Report  to  OIG. 
Review  of  PRO  Report  by  the  OIG. 
Imposition  of  Sanctions. 
Notification  of  Sanction  to  be  Imposed. 
Effect  of  an  Exclusion  on  Medicare  Payments  and  Services. 
Reinstatement  After  Exclusion. 

Appeal  Rights  of  the  Practitioner  or  Other  Person  Under  Section  1 156. 
List  of  OIG  Field  Offices. 
Combined  Initial  Sanction  Notice  of  Substantial  Violation  in  a  Substantial. Number  of  Cases  and  in  a  Gross  and  Ragrant 

Violation. 
Authority. 

PRO/Carrier  Meetings. 
Carrier  Notice  and  Comment  Process. 
PRO  Medical  Review  Criteria. 
Carrier  Advisory  Committee. 
Reports. 

Request  for  Hearing  of  PRO  Reconsideration  of  a  Denial  Detennination. 
Preparing  ttie  /Vcknowledgnrrent  Letter. 
Assenr^bling  the  Hearing  Claim  File. 
Prehearing  Case  Review. 
Routing  the  Hearing  Claim  RIe  to  OHA. 
Reporting  Requirements. 
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Trans.  No. 


Manual/subject  publication  number 


17 


18 


19 


Hearings  by  an  AU. 

Appeals  Council  Review. 

Sample  Acknowledgment  Letter  to  Beneficiary/Representati>  e  When  Hearing  Request  is  Sent  to  the  Hearing  Office. 

How  to  Locate  the  Correct  Hearing  Office. 

Request  for  Hearing. 

Sample  Letter  to  Fiscal  Intermediary. 

Sample  Enclosure  for  Fl  Letter. 

PRO  Case  Summary. 

Transmittal  Notice — Hearing  Case. 

Hearing  Folder  Cover  Sheet. 

Types  of  Denial. 

Notification  of  Denial. 

Timing  of  Denial  Notice. 

Content  of  Denial  Notice.  { 

Limitation  of  Liability  Model  Paragraphs. 

Reconsideration  Model  Paragraphs. 

Physician  AttestatiorVAcknowledgment  Errors  Denial  Model  Notice. 

Record  Not  Submitted  Timely  Denial  Model  Notice. 

Billing  Error  Denial  Model  Notice.  ,i 

Preadmission  Denial  Model  Notice.  '] 

Admission  Denial  Model  Notices. 

Continued  Stay  Denial  Model  Notices. 

Procedure  Denial  Model  Notice. 

Day  Outlier  Denial  Model  Notice. 

Cost  Outlier  Denial  Model  Notices. 

DRG  Changes  as  a  Result  of  DRG  Validation  Model  Notice. 

Outpatient/Ambulatory  Surgery  Denial  Model  Notices. 

Continued  Stay  Denial  Completed  Notice. 

Responsibilities  of  the  Board.  j 

Health  Care  Affiliate  Limitations.  j 

Consumer  Representative. 

Prohibition  Against  Sanctioned  Board  Memtiers. 

Permitted  Activities. 

Authority. 

DRG  Validation  Re-reviews. 

Statutory  and  Regulatory  Requirements. 

Requests  for  Reconsideration. 

PRO  Reconsiderations. 

Reconsideration  Process.  li 

Appeals.  '' 

Reconsideration  Notices— Hearings  Model  Paragraphs. 

Reconsideration  Model  Notice — Preadmission  Denial. 

Reconsideration  Model  Notice — Admission  Denial. 

Reconsideration  Model  Notice — Continued  Stay  Denial. 

Reconsideration  Model  Notice — Procedure  Denial. 

Reconsideration  Model  Notice — Day  Outlier  Denial. 

Reconsideration  Model  Notice — Cost  Outlier  Denial. 

Re-Review  Model  Notice — DRG  Changes  as  a  Result  of  DRG  Validation. 

Reconsideration  Model  Notice — Outpatient/Ambulatory  Surgery  Denial. 

Reconsideration  Complete  Notice — Continued  Stay  Denia . 


Hospital  Manual  (HCF  V-Pub.  10) 
(Superintendent  of  Documents  No.  22.88/2) 


648 
649 
650 


651  to  652 


Billing  for  Mammography  Screening. 

Billing  for  Hospital  Outpatient  Partial  Hospitalization  Services. 

Drugs  and  Biologicals. 

Drugs  Covered  Under  Composite  Rate. 

Separately  Billable  Drugs. 

Notice  to  Beneficiaries. 

PRO  Monitoring  of  Hospital  Admission  fJotice  Beneficiaries. 

An  Important  Message  From  Medicare. 

Clinical  Laboratory  Improvement  Amendments. 

Billing  for  Hospital  Outpatient  Services  Furnished  by  Clinioal  Social  Wortcers. 


Home  Health  Agency  Manual  (HCFA-Pub.  11) 
(Superintendent  of  Documents  No.  HE  22.8/5) 


260 


Data  Elements  Needed  to  Render  a  Home  Health  Coverage  Determination. 
HCFA-485— Home  Health  Certification  and  Plan  of  Treatment. 
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Trans.  No. 
261   

320  

321  

5  

6 

60  

61   

35  

36  

22  

15  

1    

5  


Manual/subject/publication  numt>er 


Clinical  Laboratory  Improvement  Amendments. 


Skilled  Nursing  Facility  Manual  (HCFA-Pub.  12) 
(Superintendent  of  Documents  No.  22.8/3) 


Billing  for  Mamnx>graphy  Screening. 

Clinical  Laboratory  Improvement  Amendments. 


Rural  Health  Clinic  and  Federally  Qualified  Health  Center  Manual  (HCFA-Pub.  27) 
(Superintendent  of  Documento  No.  HE  22.8/19:985) 


Mental  Health  Services  Limitation— Expenses  Incurred  for  Physicians',  Clinical  Psychologists',  and  Clinical  Social  Worfters 

Services  Rendered  in  a  Rural  Health  Clinic  or  Federally  Qualified  Health  Center. 
Psychiatric  Sen/ices  Limitation  Computation  for  Independent  Rural  Health  Clinics  and  Federally  Qualified  Health  Centers 
Billing  for  Mawmmography  Screening  by  Rural  Health  Clinics  and  Federally  Qualified  Health  Centers. 
Clinical  Lat)oratory  Improvement  Amendments. 


Renal  Dialysis  Facility  Manual  (Norv41ospital  Operated)  (HCFA-Pub.  29) 
(Superintendent  of  DocuntenU  No.  HE.8/13) 


Laboratory  Tests  for  Hemodialysis.  Intennittent  Pentoneal  Dialysis  and  Continuous  Cycling  Peritoneal  Dialysis. 
Clinical  Laboratory  Improvement  Amer>dments. 


Hospice  Manual  (HCFA-Pub.  21) 
(Superintendent  of  Documenu  No.  HE  22.8/18) 


Notice  of  Election. 

Completing  the  Uniform  (Institutional  Provider)  Bill  (Form  HCFA-1450)  Notice  of  Election. 

Billing  for  a  Fourth  Hospice  Benefit  Period. 

Clir^ical  Lalxjratory  Improvement  Amendments. 


Provider  Reimbursement  Manual 

Part  I— Chapter  27 

Reimbursement  for  EBRD  and  Transplant  Services  (HCFA-Pub.  15-1-27) 

(Superintendent  of  Documents  No.  HE  22.8/4) 


Payment  for  Hepatitis  B  Vaccine  Furnished  to  ESRD  Patients 


Provider  Reimbursement  Manual 

Part  II— Provider  Cost  Reporting  Forms  and  Instructions  (General)  (HCFA-Pub.  15-MA) 

(Superintendent  of  Documenu  No.  HE  22.8/4) 


Submission  of  Cost  Reports. 


Provider  Reimbursement  Manual 

Part  II— Provider  Cost  Reporting  Forms  and  Instructions  (Chapter  18)  (HCFA-Pub.  15-»I-R) 

(Superintendent  of  Documents  No.  HE  22.8/4) 


Outpatient  Rehabilitation  Provider  Cost  Report.  Form  HCFA-2098-92. 


Provider  Reimbursement  Manual 

Part  II — Provider  Cost  Reporting  Forms  and  Instructions  (Chapter  24)  (HCFA-Pub.  15-ilX) 

(Superintendent  of  Documents  No.  HE  22.8/4) 


Worksheet  A— Reclassification  and  Adjustment  of  Trial  Balance  of  Expenses. 
Part  I — All  Provider  Components. 
Part  II — Hospital  and  Subproviders  Only. 
Part  A— Inpatient  Hosptial  Services  Under  PPS. 

Supplemental  Worksheet  F-2— Computation  of  Difference  Between  Total  Interim  Payments  and  Net  Cost  of  Covered  Sen/- 
Ices. 


Provider  Reimbursement  Manual 

Part  II— Provider  Cost  Reporting 

Forms  and  Instructions  (Chapter  28) 

(HCFA-Pub.  15-IIAB) 

(Superintendent  of  Documents  No.  HE  22.8/4) 


Corrections  to  Hospital  and  Hospital  Health  Care  Convlex  Cost  Report  Form  HCFA-2552-92  Issued  October  1992 
Part  I — Analysis. 


f 
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Trans.  No. 


Manual/sub|e::t/publication  number 


Provider  Reimbursemrnl  Manual 

Part  II— Provider  Cost  Reporting 

Forms  and  Instructions  Chapter  29) 

(HCFA-Pub.  15-IIAC) 

(Superintendent  of  Documenta  No.  HE  22J/4) 


I 


•      Independent  Rural  Health  Clinic  and  Freestanding  Federally  Qualified  Health  Center  Cost  Report.  Fomi  HCFA-222-92. 


State  Medicaid  Manual 

Part  4— Services  (HCFA-Pub.  45-4) 

(Superintendent  of  Documenta  No.  HE  22.8^10) 


62 


•      Less  Than  Effective  and  Identical.  Related  or  Similar  Drugs. 


State  Medicaid  Manual 

Part  6— Payment  for  Services  ;HCFA-Pub.  45-6) 

(Superintendent  of  Documents  No.  HE  22.8/10) 


22 


Changes  to  Federal  Upper  Umits  Listing. 


Medicare/Medicald 

Sanction — Reinstatement  Report 

(HCFA-Pub.  69) 


93-3  

• 

Report  of  Physicians/Practitioners.  Providers  and/or  Other  Health  Care  Suppliers  Excluded/Reinstated. 

93-4  

• 

Report  of  Physicians/Practitioners,  Providers  and'or  Othe-  Health  Care  Suppliers  Excluded/Reinstated. 

93-5  

• 

Report  of  Physicians/Practitioners.  Providers  and/or  Othe^  Health  Care  Suppliers  Excluded/Reinstated. 

93-6  

• 

Report  of  Physicians/Practitioners,  Providers  and/or  Othe'-  Health  Care  Suppliers  Excluded/Reinstated. 

ADDENDUM  IV.— REGULATIONS  AND  NOTICES  PuSLISHED  APRIL  THROUGH  JUNE  1993 


Publication  date/dtation 


Final  Rules: 

01/19/93  (58  FR  4904) 


01/19/93  (58  FR  4908) 
01/19/93  (58  FR  5212) 

01/19/93  (58  FR  5215) 


Publication  date/Citation 


Notices: 

01/06/93  (58 

01/07/93  (58 

01/07/93  (58 

01/15/93  (58 
01/21/93  (58 
01/22/93  (58 


FR  630)  .. 

FR  2989) 

FR  3028) 

FR  4705) 
FR5402) 
FR  5617) 


01/26/93  (58  FR  6095) 


02/12/93  (58 
02/16/93  (56 

02/19/93  (58 
02/19/93  (58 


FR8291) 
FR8568) 

FR  9120) 
FR  9244) 


42  CFR  Part 


433,435.436 


435,  436.  440 
493 

493 


Title 


Medicaid  Program;  Exemption  of  Poverty  Level  Pregnant  Women  from  the  Co- 
operation Recuirements  of  Establishing  Paternity  and  Obtaining  Medical  Support 
and  Payments  as  a  Condition  of  Eligibility;  Technical  Correction. 

Medicaid  Program;  Eligibility  and  Coverage  Requirements. 

Medicare.  Medicaid  and  CLIA  Programs;  CLIA  Program  Fee  Collection;  Coaec- 
tion. 

Medicare,  Medicaid  and  CLIA  Programs;  Regulations  Implenwnting  the  Qinical 
Laboratory  Improvement  Amendments  of  1988  (CLIA)  and  Oinical  Laboratory 
Improvement  Ad  Program  Fee  Collection.  


Title 


Medicare  Program;  Inpatient  Hospital  Deductible  and  Hospital  and  Extended  Care  Services  Coinsurance 
Amounts  for  1993  (Conecbon). 

Medicare  and  State  Health  Care  PrograTis.  Fraud  and  Abuse;  Safe  Hartwrs  for  Protecting  Healtfi  Plans- 
Extension  of  Comment  Period. 

iwledicare  and  Medicaid  Programs;  Ouar  eriy  Listing  of  Program  lssuar>ces  and  Coverage  Decisiona— Third 
Quarter  1992. 

Medicare  Program;  Uniform  Hospital  Billing  and  Paynrient  Mechanisms. . 

Health  Maintenance  Organizations;  HMC  Qualification  Determinations  and  Compliance  Actions 

Health  Care  Programs;  Fraud  and  /kbufe;  AnDendments  to  OIG  Exclusion  and  CMP  Authorities  Resulting 
From  Public  Law  100-93. 

Medicaid  Program;  Limitations  on  Provic  er-Related  Donations  and  Health  Care-Related  Taxes;  LinMtations 
on  Payments  to  Disproportior«lB  Share  Hospitals;  Correction. 

Medicare  Program;  Meeting  of  the  Practdng  Physicians  Advisory  Coundl. 

Medicare  and  Medicaid  Programs;  Reqtiranwits  for  Physician  Incentive  Plans  in  Prepaid  Health  Care  Or- 
ganizations. 

Medicaid  Program;  Eligibility  and  Coverr  ge  Requirements 

Medicare  and  Medicaid  Programs;  Qua  tarty  Listing  of  Program  Issuances  and  Coverage  Decisions  (Cor- 
rection). 


1 
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Publication  date/Citation 


03/02/93  (58  FR  12042) 
03/31/93  (58  FR  16837) 


Titi* 


Medicare  Program;  Peer  Review  Orgarwzations;  New  PRO  Contracts  for  All  States  and  Territories  and  the 

District  ol  Ck>iun>bia. 
Medicare  and  Medicaid  Progranfw;  Quanerly  Listing  of  Program  Issuances  and  Coverage  Decisionsr— 

Fourth  Quarter  1992. 


IFR  Doc.  93-21243  Filed  8-31-93;  8:45  ami 

BH.UNO  COOe  4120-01-F 

National  Institutes  of  Health 

National  Institute  on  Aging:  Amended 
Notice  of  Meeting  of  the  National 
Advisory  Council  on  Aging 

Notice  is  hereby  given  of  a  change  for 
the  meeting  of  the  National  Advisory 
Council  on  Aging,  National  Institute  on 
Aging.  September  29-30.  1993.  to  be 
held  at  the  National  Institutes  of  Health, 
Building  31.  Conference  Room  10, 
Bethesda,  Maryland  published  in  the 
Federal  Register  on  August  12  (42978 
Vol.  58.  No.  154).  This  meeting  was 
scheduled  to  be  open  to  the  public  on 
Wednesday,  September  29  from  8  until 
12  noon  and  again  on  Thursday. 
September  30  from  8;30  a.m.  until 
adjournment.  The  meeting  was 
scheduled  to  be  closed  on  Wednesday, 
September  29  from  1  to  3:30  p.m. 

The  meeting  will  now  be  open  to  the 
public  on  Wednesday,  September  29, 
from  B  to  9:30  a.m.  and  again  from  1 
p.m.  until  recess  and  again  on 
Thursday,  September  30  from  8  am. 
until  adjournment.  The  closed  portion 
of  the  meeting  will  take  place  on 
Wednesday,  September  29  from  9  30 
a.m.  to  12  noon. 

Dated:  August  26. 1993. 
Susan  K.  Feldman, 

Committee  Management  Officer,  NIH. 

[FR  Doc.  93-21308  Filed  8-31-93:  8:45  am) 

BILLING  COOE  4140-01-41 


National  Heart.  Lung,  and  Blood 
Institute;  Meeting  of  Research  Training 
Review  Committee 

Pursuant  to  Public  Law  92-463, 
notice  is  hereby  given  of  the  meeting  of 
the  Research  Training  Review 
Committee,  National  Heart,  Lung,  and 
Blood  Institute,  National  Institutes  of 
Health,  on  October  3-5, 1993,  at  the 
Holiday  Inn  Bethesda,  8120  Wisconsin 
Avenue,  Bethesda,  Maryland  20814. 

This  meeting  will  be  open  to  irie^ 
public  on  October  3.  from  7:30^. m.  to 
approximately  8:30  p.m.,  to  discuss 
administrative  details  and  to  hear 
reports  concerning  the  current  status  of 
the  National  Heart.  Lung,  and  Blood 


Institute.  Attendance  by  the  public  is 
limited  to  space  available. 

In  accordance  with  provisions  set 
forth  in  sees.  552b(c)(4)  and  552b(c)(6). 
title  5,  U.S.C,  and  sec.  10(d)  of  Public 
Law  92-463,  the  meeting  will  be  closed 
to  the  public  on  October  3,  from  8:30 
p.m.  to  adjournment  on  October  5,  for 
the  review,  discussion,  and  evaluation 
of  individual  grant  applications.  These 
applications  and  the  discussions  could 
reveal  conHdential  trade  secrets  or 
commercial  property  such  as  patentable 
material  and  personal  information 
concerning  individuals  associated  with 
the  applications,  the  disclosure  of 
which  would  constitute  a  clearly 
unwarranted  invasion  of  personal 
privacy. 

Terry  Long,  Chief,  Communications 
and  Public  Information  Branch, 
National  Heart,  Lung,  and  Blood 
Institute,  Building  31,  room  4A21, 
National  Institutes  of  Health,  Bethesda, 
Maryland  20892.  (301)  496-4236,  will 
provide  a  summary  of  the  meeting  and 
a  roster  of  the  Committee  members. 

Individuals  who  plan  to  attend  and 
need  special  assistance,  such  as  sign 
language  interpretations  or  other 
reasonable  accommodations,  should 
contact  the  Scientific  Review 
Administrator  in  advance  of  the 
meeting. 

Dr.  Kathryn  Ballard.  Scientific  Review 
Administrator,  NHLBI,  Westwood 
Building,  room  550,  Bethesda,  Maryland 
20892,  (301)  594-7450.  will  furnish 
substantive  program  information. 

(Catalog  of  Federal  Domestic  Assistance 
Program  Nos.  93.837,  Heart  and  Vascular 
Diseases  Research;  93.838,  Lung  Diseases 
Research;  and  93.839,  Blood  Diseases  and 
Resources  Research,  National  Institutes  of 
Health.) 

Dated:  August  26. 1993. 
Susan  K.  Feldman, 
Committee  Management  Officer,  NIH 
IFR  Doc.  93-21306  Filed  8-31-93;  8  45  am) 
BILLING  CODE  4140-01-M 


National  Heart.  Lung,  and  Blood 
Institute;  Meeting  of  the  National  Heart, 
Lung,  and  Blood  Advisory  Council  and 
Its  Research  Subcommittee  and 
Treining  Subcommittee 

Pursuant  to  Public  92-463,  notice  is 
hereby  given  of  the  meeting  of  the 
National  Heart,  Lung,  and  Blood 


Advisory  Council,  National  Heart,  Lung, 
and  Blood  Institute,  October  21-22, 
1993,  National  Institutes  of  Health, -9000 
Rockville  Pike,  Building  31,  Conference 
Room  10,  Bethesda,  Maryland  20892.  In 
addition,  the  Research  Subcommittee 
and  the  Training  Subcommittee  of  the 
above  Council  will  meet  together  on 
October  20,  at  the  Marriott  Hotel, 
Bethesda,  Maryland. 

The  Council  meeting  will  be  open  to 
the  public  on  October  21  from  9  a.m.  to 
approximately  3:30  p.m.  for  discussion 
of  program  policies  and  issues. 
Attendance  by  the  public  is  limited  to 
space  available. 

In  accordance  with  the  provisions  set 
forth  in  sections  552b(c)(4)  and 
552b(c)(6).  title  5.  U.S.C,  section  10(d) 
of  Public  Law  92-463,  the  Council 
meeting  will  be  closed  to  the  public 
from  approximately  3:30  p.m.  to  recess 
on  October  21  and  from  8:30  am.  to 
adjournment  on  October  22  for  the 
review,  discussion  and  evaluation  of, 
individual  grant  applications.  The 
meetings  of  the  Research  Subcommittee 
and  the  Training  Subcommittee  of  the 
above  Council  on  October  20,  will  be 
closed  from  7  p.m.  to  adjournment  for 
the  review,  discussion,  and  evaluation 
of  individual  grant  applications.  These 
applications  and  the  discussions  could 
reveal  confidential  trade  secrets  or 
commercial  property  such  as  patentable 
material,  and  personal  information 
concerning  individuals  associated  with 
the  applications,  the  disclosure  of 
which  would  constitute  a  clearly 
unwarranted  invasion  of  personal 
privacy. 

Ms.  Terry  Long,  Chief. 
Communications  and  Public 
Information  Branch.  National  Heart, 
Lung,  and  Blood  Institute,  Building  31. 
room  4A21,  National  Institutes  of 
Health,  Bethesda,  Maryland  20892. 
(301)  496-4236.  will  provide  a  summary 
of  the  meetings  and  a  roster  of  the 
Council  members. 

Individuals  who  plan  to  attend  and 
need  special  assistance,  such  as  sign 
language  interpretation  or  other 
reasonable  accommodations,  should 
contact  the  Executive  Secretary  in 
advance  of  the  meeting. 

Dr.  Ronald  G.  Geller.  Executive 
Secretary.  National  Heart.  Lung,  and 
Blood  Advisory  Council.  Westwood 
Building,  room  7A-17.  National 
Institutes  of  Health,  Bethesda,  Maryland 
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20892.  (301)  594-7454.  will  furnish 
substantive  program  information. 

(Catalog  of  Federal  Domestic  Assistance 
Program  Nos.  93.837,  Heart  and  Vascular 
Diseases  Research:  93.83B.  Lung  Diseases 
Research:  and  93. £39,  Blood  Diseases  and 
Resources  Research,  National  Institutes  of 
Health.) 

Dated:  August  26, 1993. 
SuMn  K.  Feldman. 
Committee  Management  Officer.  NIH. 
[PR  Doc.  93-21307  Filed  »-31-93;  8:45  am) 
BiUJNO  CODE  414!M)1-4M 


DEPARTMENT  OF  HOUSING  AND 
URBAN  DEVELOPMENT 

Office  of  the  Assistant  Secretaries  for 
Public  and  Indian  Housing, 
Community  Planning  and 
Development,  and  Housing-Federal 
Housing  Commissioner 

[Dodcst  Nos.  M-93-3636;  FR-3501-N-O2, 
M-93-3628;  FR-335J-N-02,  N-93-3611; 
FR-349O-f4-03] 

Fund  Availability  for  HOPE  for  Public 
and  Indian  Housing  Honteownership 
Program  (HOPE  1);  HOPE  for 
Homeowrtership  of  Multifamily  Units 
(HOPE  2);  and  HOPE  for 
Homeownership  of  Single  Family 
Homes  (HOPE  3) 

AGENCY:  Offices  of  the  Assistant 
Secretaries  for  Public  and  Indian 
Housing,  Community  Planning  and 
Development,  and  Housing-Federal 
Housing  Commissioner,  HUD. 
ACmON:  Notices  of  fund  availability  for 
the  HOPE  1.  2,  and  3  Programs  for  FY 
1993;  amendments. 

SUMMARY:  This  Notice  announces  an 
increase  in  the  amount  of  funds 
available  for  implementation  grants 
under  1993  NOFAs  published 
previously  for  the  following  programs: 
HOPE  for  Public  and  bidian  Housing 
Homeovraership  Program  (HOPE  1), 
HOPE  for  Homeownership  of 
Multifamily  Units  (HOPE  2),  and  HOPE 
for  Homeownership  of  Single  Family 
Homes  (HOPE  3)  programs. 
DATES:  Application  due  dates  for  each 
program  are  the  same  as  announced  in 
the  previously  published  NOFAs. 
FOR  FURTHER  INFORMATION  CONTACT: 
Department  of  Housing  and  Urban 
Development.  451  Seventh  Street  SW.. 
Washington.  DC  20410:  (HOPE  1)  Gary 
Van  Buskirk,  Office  of  Resident 
Initiatives,  room  4112.  telephone  (202) 
708-4233;  (HOPE  2)  Margaret  Mibier. 
OfTice  of  Resident  Initiatives,  room 
6130,  telephone  (202)  708-4542;  and 
(HOPE  3)  John  Garrity.  HOPE  3 


Division,  room  7158,  telephone  (202) 
708-0324.  To  provide  sertrice  for 
persons  who  are  hearing-  or  speech- 
impaired,  these  numbers  may  be 
reached  via  TDD  by  dialing  the  Federal 
Information  Relay  Service  on  1-800- 
877-TDDY,  1-800-8 7 7-€ 339,  or  202- 
708-9300.  (Telephone  numbers,  other 
than  "800"  TDD  numbers,  are  not  toll- 
free  ) 

SUPPLEMENTARY  INFORMATION: 

I.  Purpose  and  Substantive  Description 

Earlier  this  year,  the  Department 
published  three  NOFAs  announcing  the 
availability  of  funding  for 
implementation  grants  as  follows: 
$182,047,160  for  the  HOPE  for  Public 
and  Indian  Housing  Homeownership 
Program  (HOPE  1)  published  August  2, 
1993  (58  FR  41126);  $1C2,200.000  for 
the  HOPE  for  Multifamily 
Homeownership  Progra-n  (HOPE  2) 
published  July  16. 1993  (58  FR  38466); 
and  $86,000,000  for  the  HOPE  for  Single 
Family  Homeownership  Program  (HOPE 
3)  published  July  7. 1993  (58  FR  36546). 
These  funds  were  appropriated  by  the 
Departments  of  Veterans  Affairs  and 
Housing  and  Urban  De^  elopment,  and 
Independent  Agencies  Appropriation 
Acts  for  fiscal  years  19f  2  and  1993.  The 
Department  did  not  include  funds  for 
planning  grants  ($24  m  llion  for  HOPE 
4;  $5  million  for  HOPE  2;  and  $7  million 
for  HOPE  3)  in  the  HOPE  NOFAs 
because  those  funds  were  under 
consideration  for  repro^ramming  in 
order  to  fund  a  larger  number  of 
implementation  grants.  The  Department 
has  concluded  its  processing  of  the 
reprogramming  and  is  now  making 
those  funds  available  for 
implementation  grants  through  this 

Accordingly,  the  HOPE  1  NOFA  is 
amended  to  increase  the  amount 
available  by  $24  million  from 
$182,047,160  to  $206,047,160;  the 
HOPE  2  NOFA  is  amerded  to  increase 
the  amount  available  by  $5  million  from 
$102,200,000  to  $107,200,000;  and  the 
HOPE  3  NOFA  is  amended  to  increase 
the  a.Tiount  available  by  $7  million  from 
$86,000,000  to  $93,000,000. 

In  addition,  under  the  HOPE  3  final 
rule  at  24  CFR  572.210(b).  which  was 
published  in  conjunction  with  the 
HOPE  3  NOFA,  the  anrount  made 
available  for  implementation  grants  has 
been  allocated  to  each  of  the  10  HUD 
Regions  by  a  formula.  However,  no 
Region  will  be  allocated  less  than  $4 
million  in  order  to  ensure  that  national 
geographic  diversity  is  maintained.  The 
increased  funding  ava:  lable  results  in 
the  following  revised  {.Uocation  by  HUD 
Region  for  FY  1993: 


Region  I  $4,020,000 

Region  n  ~ 9,771,000 

Region  lU 8,586.000 

Region  IV  ..^, 17,255.000 

Region  V  ..„. ~.  14,579,000 

Region  Wl  - 14.208,000 

Region  Vn  4,000,000 

Region  VIIl  4,000.000 

Region  IX  ..« 12,581,000 

Region  X 4,000,000 

Readers  should  refer  to  the  NOFAs     | 
(publication  dates  and  citations  listed 
above)  for  other  information  concerning 
applications  for  funding  under  the 
HOPE  programs.  No  information 
contained  in  those  NOFAs.  other  than 
the  amounts  available,  is  changed  by 
this  Notice. 

Dated:  August  26. 1993. 
Joseph  Shuldiner, 

Assistant  Secretary  for  Public  and  Indian 
Housing. 
Andrew  Cuomo, 

Assistant  Secretary  for  Community  Planning 
and  Development. 

leanne  K.  EngeL 

Genercl  Deputy  Assistant  Secretary  for 
Housing-Federal  Housing  Commissioner. 
IFR  Doa  93-21296  Filed  8-31-93;  8:45  am) 
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Office  of  the  Secretary — Office  of 
Lead-Based  Paint  Abatement  and 
Poisoning  Prevention 

[Docket  No.  N-93-3447;  FR-3263-H-021 

NOFA  for  Lead -Based  Paint  Abatement 
in  Low-  and  Moderate-Income  Private 
Housing:  Announcement  of  Funding 
Awards 

AGENCY:  Office  of  the  Secretary— Office 
of  Lead-Based  Paint  Abatement  and 
Poisoning  Prevention,  HUD. 
ACTION:  Announcement  of  funding 
awards. 

SUMMARY:  In  accordance  with  section 
102(a)(4)(C)  of  the  Department  of 
Housing  and  Urban  IDevelopment 
Reform  Act  of  1989,  this  announcement 
notifies  the  pubhc  of  funding  decisions 
made  by  the  Department  in  a 
competition  for  funding  under  the 
NOFA  for  Lead-Based  Paint  Abatement 
in  Low-  and  Moderate-Income  Private 
Housing.  The  announcement  contains 
the  names  and  addresses  of  the  award 
winners  and  the  amounts  of  awards. 
FOR  FURTHER  INFORMATION  CONTACT: 
Ellis  G.  Goldman.  Department  of 
Housing  and  Urban  Development,  451 
Seventh  Street  SW..  Washington.  DC 
20410.  telephone  (202) 755-1822. ext 
112.  The  TDD  number  for  the  hearing 
impaired  is  (202)  708-9300  (not  a  toll- 
free  number),  or  1-800-877-8339. 


J 
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SUPPLEMENTARY  INFORMATION:  The 
purpose  of  the  competition  was  to 
award  grant  funding  for  approximately 
$47,700,000  for  the  grant  program  for 
lead-based  paint  abatement  in  low-  and 
moderate-income  private  housing. 

The  1993  awards  announced  in  this 
Notice  were  selected  for  funding  in  a 
competition  announced  in  a  Federal 
Register  notice  published  on  Monday, 
July  6. 1992  (57  FR  29774).  Applications 
were  scored  and  selected  for  funding  on 
the  basis  of  selection  criteria  contained 
in  that  Notice. 

A  total  of  $25,537,820  already  has 
been  awarded  to  five  grantees.  An 
additional  five  grants  currently  are 
being  negotiated  and  will  be  announced 
in  a  subsequent  Federal  Register  notice. 
In  accordance  with  section  102(a)(4)(C) 
of  the  Department  of  Housing  and  Urban 
Development  Reform  Act  of  1989  (Pub. 
L.  101-235,  approved  December  15, 
1989).  the  Department  is  publishing  the 
names,  addresses,  and  amounts  of  those 
awards  as  follows: 

NOFA  FOR  Lead-Based  Paint  Abate- 
ment IN  Low-  and  Moderate- 
Income  Private  Housing 


Baltimore  City  Health  Depart- 
ment 303  E.  Fayette  Street, 
Baltimore.  MD  21202  

State  of  California,  Departrrtent 
of  Ecorxjmic  Opportunity, 
700  North  Tenth  Sueet.  room 
272.  Sacramento,  CA  95614 

State  of  Rhode  Island,  Depart- 
ment of  Health,  206  Cannon 
Building,  Three  Capitol  Hill, 
Pnjvidence,  Rt  20906-5097  . 

City  of  Cleveland,  Department 
of  Public  Health.  1925  St 
Oair  Avenue,  Cleveland,  OH 
44114  

Commonwealth  of  Massachu- 
setts, Executive  Office  of 
Communities  artd  Develop- 
ment 100  Cambridge  Street 
18th  Floor,  Boston,  MA 
02202  


$5,710,451 


6.000.000 


3.943.028 


3.884,341 


6,000,000 


Dated:  August  25, 1993. 
Arthur  S.  Newburg, 

Director,  Office  of  Lead-Based  Paint 

Abatement  and  Poisoning  Prevention. 

[FR  Doc  93-21296  Filed  6-31-93;  8:45  am) 

BtLUNO  CODE  4310-32  M 


DEPARTMENT  OF  THE  INTERIOR 

Bureau  of  Land  Management 

[OR-1 00-6321-01;  G-3-360;  Case  File 
«OR-49268] 

Environmental  Assessment:  Notice  of 
Realty  Action;  Exchange  of  Public 
Lands 

agency:  Bureau  of  Land  Management, 

DOL 

ACTION:  Notice  of  Availability,    ' 

Environmental  Assessment;  Notice  of 

Realty  Action,  Exchange t)f  Public 

Lands. 

summary:  The  Bureau  of  Land 
Management  (BLM)  in  the  State  of 
Oregon,  Douglas  County,  Roseburg 
District,  has  completed  an 
environmental  assessment  (EA)  and 
draft  Finding  of  No  Significant  Impact 
(FONSI)  for  a  proposed  amendment  to 
the  North  Umpqua  Resource  Area  and 
Drain  Resource  Area  Management 
Framework  Plans  (MFPs).  The  purpose 
of  the  plan  amendments  is  to  make 
available  for  exchange  certain  public 
lands  managed  by  the  BLM  in  Douglas 
County,  Oregon.  The  MFP  amendments 
will  facilitate  the  Dunning  Ranch 
exchange  proposed  by  2Linc.,  an  Oregon 
corporation.  Under  the  exchange 
proposal,  up  to  360  acres  of  revested 
Oregon  and  California  (O  &  C)  timber 
land  would  be  exchanged  for  an 
approximately  6,600  acre  ranch.  With 
this  publication  in  the  Federal  Register, 
the  public  is  hereby  notified  of  the 
availability  of  the  proposed  plan 
amendment  FA  and  draft  FONSI  for 
review  and  comment. 
DATES:  Comments  are  due  on  or  before 
November  1,  1993. 
ADDRESSES:  Bureau  of  Land 
Management,  Roseburg  District  Office, 
777  NW  Garden  Valley  Blvd..  Roseburg, 
OR  97470,  Phone:  (503)  440-4930. 
FOR  FURTHER  INFORMATION  CONTACT: 
Eileen  Cotnam,  BLM  Realty  Specialist 
(503)  440-4930.  Copies  of  the  EA  and 
FONSI  are  available  from  the  BLM  at  the 
address  above. 

SUPPLEMENTARY  INFORMATION: 
Publication  of  this  Notice  Of 
Availability  and  Notice  of  Realty  Action 
in  the  Federal  Register  is  in 
conformance  with  regulations  published 
in  43  CFR  1610.2  and  1610.3  and  43 
CFR  2201.1. 

Public  lands  proposed  for  exchange 
and  private  parcels  offered  in  exchange 
were  identified  in  a  previous  Notice  of 
Realty  Action  published  in  the  Federal 
Register  (FR  Doc.  93-5600,  March  19, 
1993;  page  15160).  Contingent  upon 
approval  of  the  amended  MFPs,  the 


described  public  lands  will  be  in 
conformance  with  the  approved  land 
use  plans  and,  therefore,  suitable  for 
disposal  by  exchange  under  section  206 
of  the  Federal  Land  Policy-and 
Management  Act  of  1976  (FLPMA),  43 
U.S.C.  1716. 

The  parcels  being  proposed  for 
disposal  are  generally  considered  to  be 
isolated  and  difficult  to  manage.  These 
public  lands  are  classified  as  suitable 
habitat  for  the  Northern  Spotted  Owl 
(NSO),  a  Federally  listed  threatened 
species.  No  known  NSO  nesting  sites 
occur  within  any  exchange  parcels.  The 
public  land  parcels  are  also  within  the 
known  distribution  of  the  Columbian 
White-tailed  Deer  (CWTD),  a  Federally 
listed  Endangered  species. 

The  parcels  identified  for  acquisition 
through  the  exchange  process  are 
considered  to  contain  high  public 
values  including  recreation,  wetlands, 
wildlife,  and  special  status  plants.  In 
particular,  the  6,600  acre  ranch  has  been 
classified  as  suitable  CWTD  habitat.  If 
this  land  is  secured  (i.e.  owned, 
controlled,  protected,  or  otherwise 
dedicated  to  the  conservation  of  CWTD), 
and  other  secure  habitat  is  considered, 
the  land  base  and  habitat  requirements 
set  forth  in  the  CWTD  Recovery  Plan 
would  be  met  and  the  species  may  move 
towards  being  removed  from 
endangered  species  status.  The  offered 
private  parcels  also  contain  important 
special  status  plant  habitat  (plant 
species  with  potential  for  listing  as  a 
threatened  or  endangered  species). 

The  value  of  lands  proposed  for 
exchange  have  not  been  determined.  As 
required  by  BLM  regulation,  the 
exchange  values  shall  be  fair  market 
value  as  determined  by  appraisal.  In  the 
event  appraised  values  are  not  equal, 
the  exchange  values  would  be  equalized 
by  a  cash  payment  to  the  United  States 
in  an  amount  not  to  exceed  twenty-five 
percent  (25%)  of  the  value  of  the  public 
lands,  or  by  deleting  a  parcel  or  parcels 
or  a  combination  of  bodi. 

Public  lands  would  be  transferred 
subject  to:  (1)  The  reservation  to  the 
United  States  of  a  right-of-way  for 
ditches  or  canals  constructed  by  the 
authority  of  the  United  States  under  the 
Act  of  August  30,  1890  (43  U.S.C.  945); 
and  (2)  all  valid  existing  easements, 
leases,  permits,  licenses,  or  other  rights 
of  record. 

Formal  consultation  with  the  US  Fish 
and  Wildlife  Service,  a  cooperating 
agency,  concerning  impacts  to  the 
Northern  Spotted  Owl,  Marbled 
Murrelet,  and  Columbian  White-tailed 
Deer  is  ongoing. 

The  EA  analyzes  the  plan  amendment 
and  three  alternatives  (No  Action, 
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Proposed  Action,  and  Maximum 
Protection)  for  the  proposed  exchange. 

The  No  Action  Alternative  would 
result  in  continuation  of  the  existing 
situation.  Under  this  alternative,  none  of 
the  public  lands  would  pass  out  of 
public  ownership,  and  the  private  lands 
would  not  be  acquired  for  the  protection 
of  CWTD  habitat. 

Under  the  Proposed  Action,  the 
Federal  Government  would  acquire  the 
surface  and  mineral  estate  of  the  offered 
private  parcels  in  exchange  for  the 
surface  and  mineral  estate  of  all  or  a 
portion  of  the  selected  public  lands.  The 
land  obtained  through  this  exchange 
would  be  managed  for  CWTD  habitat 
and  protection  of  special  status  plants 
The  acquired  parcels  would  also  be 
designated  an  "Area  of  Critical 
Environmental  Concern",  as  identified 
in  section  202  {c)(3)  of  the  Federal  Land 
Policy  Management  Act.  exr^spt  for  up 
to  360  acres  which  would  be  managed 
primarily  for  timber  production.  The 
Proposed  Action  also  identifies 
management  prescriptions  and 
restrictions  which  would  be  followed 
for  the  acquired  lands. 

The  Maximum  Proteciion  Alternative 
would  be  similar  to  the  proposed  action 
except  for  the  utilization  of  maximum 
discretionary  authorities  to  protect  or 
restrict  any  potential  threat  to  the 
habitat.  This  alternative  would  include 
a  "No  Surface  Occupancy"  stipulation 
for  energy  and  mineral  resources,  no 
livestock  grazing,  no  vegetative  product 
sales,  no  motorized  or  mechanized 
recreation,  and  no  developed  trails. 

The  BLM  is  inviting  comments  on  the 
EA  for  the  proposed  land  use  plan 
amendments  and  the  proposed 
exchange.  Comments  may  be  addressed 
to  Gail  Schaefer.BLM  Resounx-  Area 
Manager,  at  the  Roseburg  District  Office. 
Comments  should  be  submitted  by 
November  1.  1993. 

No  public  meetings  are  planned  for 
this  exchange  proposal  at  this  time. 
Potential  need  for  public  meetings  will 
tie  evaluated  based  on  the  level  of 
public  input  as  a  result  of  public 
notification  procedures.  Any  public 
meetings  will  be  announced  at  least  15 
days  in  advance. 

A  proposed  decision  on  the  proposed 
exchange  will  be  published  later  this 
summer  and  mailed  to  known  interested 
parties.  It  will  also  be  announced  to 
local  media  and  published  in  the 
Federal  Register. 

Dated:  August  13, 1993. 
fames  Moorhouse, 
District  Manager. 

|FR  Doc  93-20378  Filed  ft-31-93:  8;45  ami 
ttUJNO  COO£  «3ie-33-M 


[MT-920-03-41 10-03.  MTM  76350] 

Notice  of  Proposed  Reinstatement  of 
Terminated  Oil  and  Gas  Lease 

Under  the  provisions  of  Public  Law 
97-451.  a  petition  for  reinstatement  of 
oil  and  gas  lease  MTM  76350.  Daniels 
County.  Montana,  was  timely  hied  and 
accompanied  by  the  required  rental 
accruing  from  the  date  of  termination 

No  valid  lease  has  been  issued 
affecting  the  lands.  The  lessee  has 
agreed  to  new  lease  terms  for  rentals 
and  royalties  at  rates  of  $5  per  acre  and 
16Vi%  respectively.  Payment  of  a  $500 
administration  fee  ha.s  been  made. 

Having  met  all  the  -equirements  for 
reinstatement  of  the  hase  as  set  out  in 
Sec.  31(d)  and  (e)  of  tne  Mineral  Lands 
Leasing  Act  of  1920  (30  U.S.C.  188).  the 
Bureau  of  Land  Manegement  is 
proposing  to  reinstate  the  lease, 
effective  as  of  the  date  of  termination, 
subjwrt  to  the  origina.  terms  and 
conditions  of  the  leafe.  the  increased 
rental  and  royalty  rates  cited  above,  and 
reimbursement  for  cost  of  publication  of 
this  Notice 

Dated  August  23.  19S3      | 
Cynthia  L.  Embretson. 
Chief.  Fluids  Adjudication  Section. 
IFR  Doc.  93-21177  Filfd  8-31-93:  8:45  ami 

BILUNG  CODE  «31l>-OH-M 


[CO-010-03-4330-02] 

Temporary  Travel  Festrictions  for  the 
Fourmlle  Creek  anc!  Serviceberry 
Mountain  Areas  of  Colorado 

AGENCY:  Little  Snak'j  Resource  Area. 
Bureau  of  Land  Maragement,  DOL 
ACTION:  Order  of  area,  road  and  trail  use 
restriction. 

SUMMARY:  This  order  closes  certain 
public  lands  to  motorized  vehicle  use 
except  snowmobiles  in  the  Fourmile 
Creek  area  and  clos  js  certain  public 
lands  to  motor  vehicle  use  except  for 
all-terrain-vehicles  and  snowrmobiles  in 
the  vicinity  of  Servceberry  Mountain 
areas  in  the  Little  Snake  Resource  Area. 
Craig  District.  This  order  modifies  the 
existing  Off  Highway  Vehicle  (OHV)  use 
"Open"  designation  on  4.600  acres.  This 
order  is  issued  under  the  authority  of  43 
CFR  8364.1  and  43  CFR  834. 2(s)  as  a 
temporary  measure  while  the  off- 
highway  vehicle  (OHV)  management 
portion  of  the  Little  Snake  Resource 
Area.  Resource  Management  Plan  is 
reviewed  and  modified  as  needed  to 
address  public  issues,  concerns  and 
needs,  as  well  as  resource  uses, 
development,  impacts  and  protection 

This  order  affects  pubUc  lands  in 
Moffat  County  thus  described: 


(1)  Fourmile  Creek  area: 

(A)  The  stale  school  lands  under 
easement  to  the  BLM  within: 

TiiN,R91W 
Sec.  36  (ea&t  of  fence  adjacent  to  Moffat 
County  Road  101) 

(B)  Public  lands  within: 

T11.N.  R90W 

Stx.  29.  l^  15 

Sec.  31 

Sec  32 
T10N.R90W 

Sw  5 

Sec.  6 

Sec.  7 

(2)  Public  lands  in  the  Serviceberry 
Mountain  Area  within: 

T12N.R90W 
Sec.  21.  Lot  16  {south  of  the  fence  line) 
Sec.  27  • 
Sec.  28 

Sec.  32 
Sec.  33 
Sec.  34 
T11N.  R90W 

EFFECTIVE  DATES:  This  restriction  order 
shall  be  effective  September  7. 1993. 
and  shall  remain  in  effect  until 
rescinded  or  modified  by  the 
Authorized  Officer. 
SUPPLEMENTARY  iNFORMATXM:  Current 
OHV  use  designations  for  public  lands 
in  the  area,  established  in  the  Little 
Snake  Resource  Area  Resource  Manage 
Plan.  1989.  allow  motorized  vehicle  use 
on  and  off  the  roads  and  trails  year 
round.  State  and  local  agencies  and 
neighboring  landowners  expressed 
concerns  that  the  two  easements  would 
open  the  Serviceberry  Mountain  and 
Fourmile  Creek  to  motorized  traffic 
(consistent  with  the  concurrent  RMP 
travel  management  designation)  and 
cause  unacceptable  impacts  to  natural 
resources,  especially  wildlife  and  soils. 

The  affected  public  lands  includes 
identified  soil  erosion  hazard  and 
important  high  quality  big  game  habitat. 
The  public  lands  are  neighbored  by 
private  lands  and  in  many  places  the 
boundaries  are  not  marked  or  otherwise 
identified,  thus  creating  potential 
trespass  situations.  The  area  also 
contains  several  grazing  allotments 
which  at  times  require  motorized 
vehicle  access  by  the  permittee  for 
maintenance  or  range  facilities.  Given 
due  consideration  of  the  concerns 
expressed  by  the  public  and  the 
potential  impacts  of  unrestricted 
motorized  vehicle  use.  a  modification  of 
existing  OHV  use  designations  is 
necessary  to  adequately  protect  natural 
resources  on  public  land,  minimize 
conflicts  with  other  uses,  prevent 
trespass  problems,  and  ensure  public 
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safety  until  thesa  issues  can  be  mora 
thoroughly  addressed  in  activity 
planning  for  these  areas.  Provisions  will 
be  made  to  allow  for  necessary 
motorized  travel  on  the  public  lands  for 
administrative  purposes  and  to  facilitate 
non-motorized  public  access  to  the 
public  lands  at  Fourmile  Creek  and  non- 
motorized  and  ATV  access  to  the  public 
lands  at  Serviceberry  Mountain.  The 
area,  roads,  and  trails  affected  by  this 
order  will  be  posted  with  appropriate 
regulatory  signs.  Information,  including 
detailed  maps  of  the  restricted  area, 
roads  and  trails  will  be  available  at  the 
access  sites  and  in  the  Resource  Area 
Office  and  District  Office  at  the 
addresses  shown  below. 

Persons  who  are  exempt  from  the 
restrictions  contained  in  this  nptice 
include: 

1.  Any  Federal,  State,  or  local  officers 
engaged  in  fire,  emergency  and  law 
enforcement  activities. 

2.  BLM  employees  engaged  in  official 
duties. 

3.  Persons  or  agencies  holding  a  valid 
permit  or  right  of  way  on  or  across  the 
restricted  public  land  for  access  to 
private  land,  for  purposes  related  to  the 
access  of  private  land  on  said  easement 
only. 

4.  Persons  or  agencies  holding  a 
special  use  permit  or  right  of  way  for 
access  to  maintenance  and  operations  of 
authorized  facilities  within  the 
restricted  area,  for  purposes  related  to 
access  for  maintenance  and  operation  of 
said  authorized  facilities,  and  provided 
such  motorized  use  is  limited  to  the 
routes  specifically  identified  in  the 
special  use  ;>ermit  or  right  of  way. 

5.  Grazing  permittees  authorized 
during  the  permitted  grazing  season  for 
grazing  related  purposes  provided  such 
motorized  use  is  limited  to  existing 
roads  and  trails  and  subject  to  any 
additional  conditions  in  the  grazing 
permit.  Any  motorized  use  before  or 
after  the  permitted  grazing  season 
necessary  for  maintenance  and 
operation  of  range  facilities  shall  require 
advance  approval  by  the  authorized 
officer  specifically  authorizing  such  use 
and  subject  to  whatever  restrictions  are 
deemed  necessary. 

Penalties 

Violations  of  this  restriction  order  are 
punishable  by  fines  not  to  exceed 
$1,000  and/or  imprisonment  not  to 
exceed  12  months. 
FOA  FURTHER  INFORMATION  CONTACT: 
John  Husband,  Area  Manager,  Little  Snake 
Resource  Area.  1280  Industrial  Avenue, 
Craig,  Colorado  81625.  (303)  824-4441 
Bill  Pulford,  District  Manager.  Craig  District 
Office,  455  Emerson  Street,  Craig,  Colorado 
81625-1129,  Phone:  (303)  824-8261 


Dated:  August  26.  1993. 
Robut  W.  Schneider. 
Associate  District  Manager. 
IFR  Doc.  93-21227  Filed  8-31-93;  8:45  am] 
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Fish  and  Wildlife  Service 
Receipt  of  Applications  (or  Permit 

The  following  applicants  have 
applied  for  a  permit  to  conduct  certain 
activities  with  endangered  species.  This 
notice  is  provided  pursuant  to  section 
10(c)  of  the  Endangered  Species  Act  of 
1973,  as  amended  (16  U.S.C.  1531,  et 
seq.y. 

PRT-782300 
Applicant:  Zoological  Society  of  San  Diego. 

San  Diego,  CA 

The  applicant  requests  a  permit  to 
import  one  captive-bom  male  Bactrian 
deer  [Cervus  elaphus  bactrianus)  from 
Tallinn  Zoological  Gardens.  Tallinn, 
Estonia,  for  the  purpose  of  enhancement 
of  propagation  and  survival  of  the 
species. 
PRT-781819 
Applicant:  Rolwrt  Case.  Jackson.  MS 

The  applicant  requests  a  permit  to 
import  the  sport-hunted  trophy  of  one 
male  bontebok  [Damaliscus  dorcas 
dorcas]  culled  fttim  the  captive  herd 
maintained  by  Mr.  M.J.  D'Alton. 
"Kosierskraal",  Bredasdorp,  Republic  of 
South  Africa,  for  the  purpose  of 
enhancement  of  survival  of  the  species. 
PRT-782298 
Applicant:  Jackson  Zoological  Park.  Jackson. 

MS 

The  applicant  requests  a  permit  to 
export  one  captive-bom  male  clouded 
leopard  (Neofelis  nebulosa]  to  Howletts 
&  Port  Lympne  Wild  Animal  Parks, 
United  Kingdom,  for  the  purpose  of 
enhancement  of  propagation  and 
survival  of  the  species. 
PRT-781550 

Applicant:  Point  DeHance  Zoo  &  Aquarium. 
Tacoma,  WA 

The  applicant  requests  a  permit  to 
export  one  captive-born  male  siamang 
[Hylobates  syndactylus)  to  Jardin 
Zoologique  Du  Quebec,  Quebec,  Canada 
for  the  purpose  of  enhancement  of 
propagation  and  survival  of  the  species. 
PRT-781895 

Applicant:  Metro  Washington  Park  Zoo. 
Portland,  OR 

The  applicant  requests  a  permit  to 
import  eight  pair  of  captive-bom  fruit 
bats  [Pteropus  rodricensis)  from  Black 
River  Aviaries,  River  Noire,  Mauritius. 
and  the  Royal  Zloological  Society  of 
freland.  Dublin.  Ireland,  for  the  purpose 


of  enhancement  of  propagation  and 
survival  of  the  species. 
PRT-781822 

Applicant:  William  Hardy,  Franklin  Lakes, 
NJ 

The  applicant  requests  a  permit  to 
import  up  to  150  blood  samples 
collected  from  cheetahs  [Acinonyx 
jubatus)  in  Botswana  during  a  predator 
trapping  and  relocation  program. 
Samples  will  be  used  for  scientific 
research. 

Written  data  or  comments  should  be 
siibmitted  to  the  Director.  U.S.  Fish  and 
Wildlife  Service.  Office  of  Management 
Authority.  4401  North  Fairfax  Drive, 
room  432,  Arlington,  Virginia  22203  and 
must  be  received  by  the  Director  within 
30  days  of  the  date  of  this  publication. 

Documents  and  other  information 
submitted  with  these  applications  are 
available  for  review  by  any  party  who 
submits  a  written  request  for  a  copy  of 
such  documents  to  the  following  office 
within  30  days  of  the  date  of  publication 
of  this  notice:  U.S.  Fish  and  Wildlife 
Service,  Office  of  Management 
Authority,  4401  North  Fairfax  Drive, 
room  432.  Arlington.  Virginia  22203. 
Phone:  (703/358-2104);  FAX:  (703/358- 
2281). 

Dated:  August  27, 1993. 
Susan  lacobsen. 

Acting  Chief.  Branch  of  Permits.  Office  of 
Management  Authority. 
IFR  Doc.  93-21297  Filed  8-31-93;  8:45  am) 
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INTERNATIONAL  TRADE 
COMMISSION 

(Investigations  Nos.  731-TA-639  and  640 

(Final)] 

Stainless  Steel  Flanges  From  India  and 
Taiwan 

AGENCY:  United  States  International 
Trade  Commission. 
ACTION:  Institution  and  scheduling  of 
final  antidumping  investigations. 

SUMMARY:  The  Commission  hereby  gives 
notice  of  the  institution  of  final 
antidumping  investigations  Nos.  731- 
TA-639  and  640  (Final)  under  section 
735(b)  of  the  Tariff  Act  of  1930  (19 
U.S.C.  1673d(b))  (the  Act)  to  determine 
whether  an  industry  in  the  United 
States  is  materially  injured,  or  is 
threatened  with  material  injury,  or  the 
establishment  of  an  industry  in  the 
United  States  is  materially  retarded,  by 
reason  of  imports  from  India  and 
Taiwan  of  stainless  steel  flanges,* 


<  The  imported  products  covered  t>y  these 
investigations  (as  deflned  by  the  U.S.  Department 
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provided  for  in  subheadings  7307.21.10 
and  7307.21.50  of  the  Harmonized  Tariff 
Schedule  of  t^  United  States,  that  have 
been  preliminarily  found,  by  the  U.S. 
Department  of  Commerce,  to  be  sold  in 
the  United  States  at  less  than  fair  value. 
The  Commission  must  complete  final 
antidumping  investigations  no  later 
than  45  days  from  Commerce's  final 
determinations,  or  in  this  case  by 
February  2. 1994. 

For  further  information  concerning 
the  conduct  of  these  investigations, 
hearing  procedures,  and  rules  of  general 
application,  consult  the  Commission's 
Rules  of  Practice  and  Procedure,  part 
201,  subparts  A  through  E  (19  CFR  part 
201),  and  part  207,  subparts  A  and  C  (19 
CFR  part  207). 
'Effective  date:  August  2, 1993. 

I    FOR  FURTHER  INFORMATION  CONTACT: 
Fred  Ruggfes  (202-205-3187),  Office  of 
Investigations.  U.S.  International  Trade 
Commission,  500  E  Street  SW.. 
Washington.  DC  20436.  Hearing- 
impaired  persons  can  obtain 
information  on  this  matter  by  contacting 
the  Commission's  TDD  terminal  on  202- 
205-1810.  Persons  with  mobility 
impairments  who  will  need  special 
assistance  in  gaining  access  to  the 
Commission  should  contact  the  Office 
of  the  Secretary  at  202-205-2000.  » 

SUPPLEMENTARY  INFORMATION: 

Background 

These  investigations  are  being 
instituted  as  a  result  of  affirmative 
preliminary'  determinations  by  the 
Department  of  Commerce  that  imports 
of  certain  stainless  steel  flanges  from 
India  and  Taiwan  are  being  sold  in  the 
United  States  at  less  than  fair  value 
within  the  meaning  of  section  733  of  the 
Act  (19  U.S.C.  1673b).  The 
investigations  were  requested  in  a 
petition  filed  on  December  31. 1992,  by 
Flowline  Division,  Markovitz 
Enterprises.  Inc.,  New  Castle.  PA; 
Gerlin.  Inc..  Carol  Stream.  IL;  Ideal 
Forging  Corp.,  Southington,  CT;  and 
Maass  Flange  Corp.,  Houston,  TX. 


of  Commerce)  are  certain  forged  stainless  steel 
flanges,  both  finished  and  unfinished,  generally 
manufactured  to  specification  ASTM  A-182,  and 
made  in  alloys  such  as  304,  304L.  316.  and  316L. 
The  scope  includes  five  general  types  of  flanges. 
They  are  weld  neck,  used  for  biiti-weld  line 
connections;  threaded,  used  for  threadefd  line 
connections:  slip-on  and  lap  joint,  used  with  stub 
ends/butl-weld  tine  connections:  socket  weld,  used 
to  fit  pipe  into  a  machined  recession;  and  blind, 
used  to  seal  off  a  line.  The  sizes  of  the  flanges 
within  the  scope  range  generally  from  one  to  six 
inches:  however,  all  sizes  of  the  above-described 
merchandise  are  included  in  the  scope.  Specifically 
excluded  from  the  scope  of  this  investigation  are 
cast  stainless  steel  flanges.  Cast  stainless  steel 
flanges  generally  are  manufactured  to  specification 
ASTM-351. 


Participation  in  the  Investigation  and 
Public  Service  List 

Persons  (other  than  petitioners) 
wishing  to  participate  in  the 
investigations  as  parties  must  file  an 
entry  of  appearance  with  the  Secretary 
to  the  Commission,  as  provided  in 
§201.11  of  the  Commission's  rules,  not 
later  than  twenty-one  (21)  days  after 
publication  of  this  notice  in  the  Federal 
Register.  The  Secretary  will  prepare  a 
public  service  list  containing  the  names 
and  addresses  of  all  persons,  or  their 
representatives,  who  are  parties  to  these 
investigations  upon  the  expiration  of  the 
period  for  filing  ent-ies  of  appearance. 

Limited  Disclosure  if  Business 
Proprietary  Information  (BPI)  Under  an 
Administrative  Pro'ective  Order  (APO) 
and  BPI  Service  Lis : 

Pursuant  to  §  207. 7(a)  of  the 
Commission's  rules  the  Secretary  will 
make  BPI  gathered  in  these  final 
investigations  avaiUble  to  authorized 
applicants  under  the  APO  issued  in  the 
investigations,  prov  ded  that  the 
application  is  made  not  later  than 
twenty-one  (21)  days  after  the 
publication  of  this  notice  in  the  Federal 
Register.  A  separate  service  list  will  be 
maintained  by  the  Secretary  for  those 
parties  authorized  to  receive  BPI  under 
the  APO. 

Staff  Report 

The  prehearing  stfff  report  in  these 
investigations  will  ba  placed  in  the 
nonpublic  record  on  December  8.  1993. 
and  a  public  version  will  be  issued 
thereafter,  pursuant  ;o  §  207.21  of  the 
Commission's  rules.       i 

Hearing 

The  Commission  willhold  a  hearing 
in  connection  with  these  investigations 
beginning  at  9:30  a.m.  on  December  22. 
1993.  at  the  U.S.  International  Trade 
Commission  Building.  Requests  to* 
appear  at  the  hearing  should  be  filed  in 
writing  with  the  Secretary  to  the 
Commission  on  or  before  December  15. 
1993.  A  nonparty  who  has  testimony 
that  may  aid  the  Commission's 
deliberations  may  request  permission  to 
present  a  short  statement  at  the  hearing. 
All  parties  and  nonparties  desiring  to 
appear  at  the  hearing  and  make  oral 
presentations  should  attend  a 
prehearing  conference  to  be  held  at  9:30 
a.m.  on  December  17.  1993.  at  the  U.S. 
International  Trade  Commission 
Building.  Oral  testimony  and  written 
materials  to  be  submitted  at  the  public 
hearing  are  governed  by  §§  201.6(b)(2). 
201.13(f).  and  207.23'b)  of  the 
Commission's  rules.  Parties  are  strongly 
encouraged  to  submit  as  early  in  the 
investigations  as  possible  any  requests 


to  present  a  portion  of  their  hearing 
testimony  in  camera. 

Written  Submissions 

Each  party  is  encouraged  to  submit  a 
prehearing  brief  to  the  Commission. 
Prehearing  briefs  must  conform  with  the 
provisions  of  §  207.22  of  the 
Commission's  rules;  the  deadline  for 
filing  is  December  16, 1993.  Parties  may 
also  file  written  testimony  in  connection 
with  their  presentation  at  the  hearing,  as 
provided  in  §  207.23(b)  of  the 
Commission's  rules,  and  posthearing 
briefs,  which  must  conform  with  the 
provisions  of  §  207.24  of  the 
Commission's  rules.  The  deadline  for 
filing  posthearing  briefs  is  January  4. 
1994;  witness  testimony  must  be  filed 
no  later  than  three  (3)  days  before  the 
hearing.  In  addition,  any  person  who 
has  not  entered  an  appearance  as  a  party 
to  the  investigations  may  submit  a 
wTitten  statement  of  information 
pertinent  to  the  subject  of  the 
investigations  on  or  before  January  4. 
All  written  submissions  must  conform 
with  the  provisions  of  §  201 .8  of  the 
Commission's  rules;  any  submissions 
that  contain  BPI  must  also  conform  with 
the  requirements  of  §§  201.6.  207.3.  and 
207.7  of  the  Commission's  rules. 

In  accordance  with  §§  201.16(c)  and 
207.3  of  the  rules,  each  document  filed 
by  a  party  to  the  investigations  must  be 
served  on  all  other  parties  to  the 
investigations  (as  identified  by  either 
the  public  or  BPI  service  list),  and  a 
certificate  of  service  must  be  timely 
filed.  The  Secretary  will  not  accept  a 
document  for  filing  without  a  certificate 
of  service.  N^ 

Authority:  These  investigan&Rs  are  being 
conducted  under  authority  of  thai ariff  Act 
of  1930,  title  VII.  This  notice  is  plblished 
pursuant  to  §  207.20  of  the  Comi^ission's 
rules. 

By  order  of  the  Commission. 

Issued:  August  26. 1993. 
Donna  R.  Koehnke, 
Secretary 

(FR  Doc.  93-21273  Filed  8-31-93;  B:4i  ami 
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[Investigation  No.  337-TA-356] 

Certain  Integrated  Circuit  Devices, 
Processes  for  Making  Same, 
Components  Thereof,  and  Products 
Containing  Same;  Investigation 

AGENCY:  U.S.  International  Trade 

Commission. 

ACTION:  Institution  of  investigation 

pursuant  to  19  U.S.C.  1337. 

SUMMARY:  Notice  is  hereby  given  that  a 
complaint  was  filed  with  the  U.S. 
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International  Trade  Commission  on  July 
26. 1993.  under  section  337  of  the  Tariff 
Act  of  1930,  as  amended,  19  U.S.C. 
1337.  on  behalf  of  National 
Semiconductor  Corporation,  2900 
Semiconductor  Drive,  P.O.  Box  58090, 
M/S  16-135,  Santa  Clara.  California 
95051,  and  Fairchild  Semiconductor 
Corporation,  2900  Semiconductor  Drive, 
P.O.  Box  58090.  M/S  16-135,  Santa 
Clara,  California  95051.  A  supplement 
to  the  complaint  was  filed  on  August  11, 
1993. 

The  complaint,  as  supplemented,        .^ 
alleges  violations  of  section  337  in  the 
importation  into  the  United  States,  the 
sale  for  importation,  and  the  sale  within 
the  United  States  after  importation  of 
certain  integrated  circuit  devices  that 
have  been  processed  abroad  by  a 
method  covered  by  claim  2  of  U.S. 
Letters  Patent  4,325,984  or  that  infringe 
claims  1,  2,  3,  4,  5. 10, 11, 13, 14. 15, 
and  18  of  U.S.  Letters  Patent  4,538,247, 
claims  5  and  8  of  U.S.  Letters  Patent 
4.346,351.  claims  1,  2,  and  3  of  U.S. 
Letters  Patent  4,075,509.  claims  1,  2,  4, 
8.  9.  and  10  of  U.S.  Letters  Patent 
4.567,580,  claim  1  of  U.S.  Letters  Patent 
4,238,839,  and  claims  4,  6,  and  7  of  U.S. 
Letters  Patent  4,191,900,  and  that  there 
exists  an  industry  in  the  United  States 
as  required  by  subsection  {a)(2)  of 
section  337. 

The  complainants  request  that  the 
Commission  institute  an  investigation 
and.  after  a  hearing,  issue  a  permanent 
exclusion  order  and  permanent  cease 
and  desist  orders. 

ADDRESSES:  The  complaint,  except  for 
any  confidential  information  containfed 
therein,  is  available  for  inspection 
during  official  business  hours  (8:45  a.m. 
to  5:15  p.m.)  in  the  Office  of  the 
Secretary,  U.S.  International  Trade 
Commission,  500  E  Street,  S\V.,  room 
112,  Washington,  DC  20436,  telephone 
202-205-1802.  Hearing-impaired 
individuals  are  advised  that  information 
on  this  matter  can  be  obtained  by 
contacting  the  Commission's  TDD 
terminal  on  202-205-1810. 

FOR  FURTHER  INFORMATION  CONTACT: 
Thomas  L.  Jarvis,  Esq.  (202-205-2568) 
or  Mary  Jane  Boswell,  Esq.  (202-205- 
2582),  Office  of  Unfair  Import 
Investigations,  U.S.  International  Trade 
Commission. 

Authority:  The  authority  for 
institution  of  this  investigation  is 
contained  in  section  337  of  the  Tariff 
Act  of  1930,  as  amended,  and  in 
§210.12  of  the  Commission's  Interim 
Rules  of  Practice  and  Procedure,  19  CFR 
210.12. 

Scope  of  Investigation:  Having 
considered  the  complaint,  the  U.S. 


International  Trade  Commission,  on 
August  25, 1993,  ordered  that — 

(1)  Pursuant  to  subsection  (b)  of 
section  337  of  the  Tariff  Act  of  1930,  as 
amended,  an  investigation  be  instituted 
to  determine: 

Whether  there  is  a  violation  of 
subsection  (a)(1)(B)  of  section  337  in  the 
importation  into  the  United  States,  the 
sale  for  importation,  or  the  sale  within 
the  United  States  after  importation  of 
certain  integrated  circuit  devices, 
components  thereof,  or  products 
containing  same  by  reason  of  alleged 
infringement  of  (1)  claims  1,2,3,  4,  5, 
10, 11, 13. 14. 15.  or  18  of  U.S.  Letters 
Patent  4,538,247,  (2)  claims  5  or  8  of 
U.S.  Letters  Patent  4,346,351,  (3)  claims 
1,  2,  or  3  of  U.S.  Letters  Patent 
4,075,509.  (4)  claims  1.  2,  4,  8,  9,  or  10 
of  U.S.  Letters  Patent  4.567,580.  (5) 
claim  1  of  U.S.  Letters  Patent  4,238,839, 
(6)  claims  4,  6,  or  7  of  U.S.  Letters 
Patent  4,191,900,  or  (7)  claim  2  of  U.S. 
Letters  Patent  4,325,984,  and  whether 
there  exists  an  industry  in  the  United 
States  as  required  by  subsection  (a)(2)  of 
section  337. 

(2)  For  the  purpose  of  the 
investigation  so  instituted,  the  following 
are  hereby  named  as  parties  upon  which 
this  notice  of  investigation  shall  be 
served: 

(a)  The  complainants  are — 

National  Semiconductor  Corporation.  2900 
Semiconductor  Drive,  P.O.  Box  58090,  M/ 
S  16-135,  Santa  Clara.  California  95051. 

Fairchild  Semiconductor  Corporation,  2900 
Semiconductor  Drive,  P.O.  Box  58090.  M/ 
S  16-135,  Santa  Clara,  California  95051 

(b)  The  respondents  are  the  following 
companies  alleged  to  be  in  violation  of 
section  337.  and  are  the  parties  upon 
which  the  complaint  is  to  be  served: 

Mitsubishi  Electric  Qirpcration,  Mitsubishi 
Denki  Building  2-3.  Marunouchi  2-Chome. 
Chidyoda-ku,  Tokyo  100,  Japan. 

Mitsubishi  Electronics  America,  Inc.,  5665 
Plaza  Drive,  Cypress.  California  90630. 

(c)  Thomas  L.  Jarvis.  Esq.  and  Mary 
Jane  Boswell,  Esq.,  Office  of  Unfair 
Import  Investigations,  U.S.  International 
Trade  Commission,  500  E  Street,  SW., 

,room  401,  Washington.  DC  20436,  who 
shall  be  the  Commission  investigative 
attorneys,  party  to  this  investigation; 
and 

(3)  For  the  investigation  so  instituted. 
Janet  D.  Saxon,  Chief  Administrative 
Law  Judge,  U.S.  International  Trade 
Commission,  shall  designate  the 
presiding  Administrative  Law  Judge. 

Responses  to  the  complaint  and  the 
notice  of  investigation  must  be 
submitted  by  the  named  respondents  in 
accordance  with  §210.21  of  the 
Commission's  Interim  Rules  of  Practice 
and  Procedure,  19  CFR  210.21.  Pursuant 


to  §§  201.16(d)  and  210.21(a)  of  the 
Commission's  Rules.  19  CFR  201.16(d) 
and  210.21(a),  such  responses  will  be 
considered  by  the  Commission  if 
received  not  later  than  20  days  after  the 
date  of  service  of  the  complaint. 
Extensions  of  time  for  submitting 
responses  to  the  complaint  will  not  be 
granted  unless  good  cause  therefor  is 
shown. 

Failure  of  a  respondent  to  file  a  timely 
response  to  each  allegation  in  the 
complaint  and  in  this  notice  may  be 
deemed  to  constitute  a  waiver  of  the 
right  to  appear  and  contest  the 
allegations  of  the  complaint  and  this 
notice,  and  to  authorize  the 
administrative  law  judge  and  the 
Commission,  without  further  notice  to 
the  respondent,  to  find  the  facts  to  be  as 
alleged  in  the  complaint  and  this  notice 
and  to  enter  both  an  initial 
determination  and  a  final  determination 
containing  such  findings,  and  may 
result  in  the  issuance  of  a  limited 
exclusion  order  or  a  cease  and  desist 
order  or  both  directed  against  such 
respondent. 

Issued:  August  26, 1993. 
By  order  of  the  Commission. 
Donna  R.  Koehnke, 


Secretary. 
IFR  Doc.  93- 
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BILUNG  CODE  7020-02-P 


DEPARTMENT  OF  JUSTICE 
Information  Collections  Under  Review 

The  Office  of  Management  and  Budget 
(OMB)  has  been  sent  the  following 
collection(s)  of  information  proposals 
for  review  under  the  provisions  of  the 
Paperwork  Reduction  Act  (44  USC 
chapter  35)  and  the  Paperwork 
Reduction  Reauthorization  Act  since  the 
last  list  was  published.  Entries  are 
grouped  into  submission  categories, 
with  each  entry  containing  the 
following  information: 

(1)  The  title  of  the  form/collection; 

(2)  the  agency  form  number,  if  any. 
and  the  applicable  component  of  the 
Department  sponsoring  the  collection; 

(3)  how  often  the  form  must  be  filled 
out  or  the  information  is  collected; 

(4)  who  will  be  asked  or  required  to 
respond,  as  well  as  a  brief  abstract; 

(5)  an  estimate  of  the  total  number  of 
respondents  and  the  amount  of  time 
estimated  for  an  average  respondent  to 
respond; 

(6)  an  estimate  of  the  total  public 
burden  (in  hours)  associated  with  the 
collection;  and, 

(7)  an  indication  as  to  whether 
Section  3504(h)  of  Public  Law  96-511 
applies. 


I  1 
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Comments  and/or  suggestions 
regarding  the  item(s)  contained  in  this 
notice,  esfwcially  regarding  the 
estimated  public  burden  and  associated 
response  time,  should  be  directed  to  the 
OMB  reviewer,  Mr.  Jeff  Hill  on  (202) 
395-7340  and  to  the  Department  of 
Justice's  Clearance  Officer,  Mr.  Lewis 
Arnold,  on  (202)  514-4305.  If  you 
anticipate  commenting  on  a  form/ 
collection,  but  find  that  time  to  prepare 
such  comments  will  prevent  you  from 
prompt  submission,  you  should  nptify 
the  OMB  reviewer  and  the  DOJ 
Clearance  Officer  of  your  intent  as  soon 
as  possible.  Written  comments  regarding 
the  burden  estimate  or  any  other  aspect 
of  the  collection  may  be  submitted  to 
Office  of  Information  and  Regulatory 
Affairs,  Office  of  Management  and 
Budget,  Washington,  DC  20503,  and  to 
Mr.  Lewis  Arnold,  EXDJ  Clearance 
Officer,  SPS/JMD/5031  CAB, 
Department  of  Justice,  Washington,  DC 
20530. 


(2)  Form  N-14A.  Immigration  and 
Naturalization  Service. 

(3)  On  occasion. 

(4)  Individuals  or  households.  The 
information  obtained  through  this 
collection  will  be  used  to  identify 
arrival  records  of  aliens  r pplying  for 
benefits.  Needed  primarily  to  identify 
arrival  information  for  airivaU  prior  to 
1924. 

(5)  1,000  annual  responses  at  .25 
hours  per  response. 

(6)  250  annual  burden  lours. 

(7)  Not  applicable  under  3504(h). 
Public  comment  on  these  items  is 

encouraged. 

Dated:  August  26,  1993. 
Lewis  Arnold,  • 

Department  Clearance  Officer,  Department  of 
Justice. 
[FR  Doc.  93-21199  Filed  8-31-93:  8:45  am) 

B4LUNG  CODE  4410-1<MI 


New  Collections 

(1)  Telephone  Verification  System 
Pilot,  Employer  Assessment. 

(2)  G-897.  Immigration  and 
Naturalization  Service. 

(3)  One-time  response. 

(4)  Businesses  or  other  for-profit, 
small  businesses  or  organizations.  This 
assessment  will  be  used  to  determine 
the  satisfaction  of  employers  who  are 
participating  in  the  Telephone 
Verification  System  pilot  program.  The 
users  of  the  system  are  various 
employers  throughout  the  United  States. 

(5)  200  annual  responses  at  .166  hours 
per  response. 

(6)  33  annual  burden  hours. 

(7)  Not  applicable  under  3504(h), 

(1)  Nonimmigrant  classes;  1,  2,  3,  4, 

5,  6,  and  7;  Control  of  Employment  of 
Aliens. 

(2)  No  form  number.  Immigration  and 
Naturalization  Service. 

(3)  On  occasion. 

(4)  Individuals  or  households.  Federal 
agencies  or  employees.  This 
Standardized  Supporting  Letter  for 
NATO  Dependent  Employment  will 
facilitate  applications  for  employment 
by  dependents  of  certain  principal 
aliens  classified  as  NATO-1,  2,  3,  4,  5, 

6,  and  7  nonimmigrants  by  ensuring  that 
they  are  given  proper  consideration. 

(5)  125  annual  responses  at  .25  hours 
per  response. 

(6)  31.25  annual  burden  hours. 

(7)  Not  applicable  under  3504(h). 

Extension  of  the  Expiration  Date  of  a 
Currently  Approved  Collection  Without 
Any  Change  in  the  Substance  or  in  the 
Method  of  Collection 

(1)  Arrival  Information. 


Lodging  of  Consent  Decree  Pursuant 
to  the  Clean  Air  Act 

In  accordance  with  Departmental 
policy.  28  CFR  50.7,  notice  is  hereby 
given  that  a  proposed  consent  decree  in 
United  States  v.  Archer  Rubber  Co.  Civil 
Action  No.  90—40110.  was  lodged  on 
August  18, 1993  with  the  United  States 
District  Court  for  the  District  of 
Massachusetts  resolving  the  matter.  The 
proposed  Consent  Decree  concerns 
violations  by  Archer  Rubber  Co.  of 
section  113  of  the  Clean  Air  Act 
("CAA"),  42  U.S.C.  7413.  and  applicable 
provisions  of  the  Mas.sachu setts  State 
Implementation  Plan  ("SIP')  at  Archer 
Rubber's  facilities  located  in  Milford, 
Massachusetts.  The  CAA  violations 
alleged  in  the  Complaint  include 
emissions  of  volatile  organic 
compounds  in  excess  of  the  levels 
authorized  by  the  Massachusetts  SIP. 

Under  the  terms  of  the  Consent 
Decree,  the  defendant  will  pay  a  total 
civil  penalty  of  $200,000  to  the  United 
States.  In  addition.  Archer  Rubber  will 
undertake  significant  injunctive  relief  to 
come  into  compliance  with  the  CAA 
and  the  Massachusetts  SIP,  including 
installation  of  emission  con'rol 
equipment,  and  testing  of  the  equipment 
to  insure  that  Archer  Rubbe-'s  emissions 
comply  with  applicable  limits. 

The  Department  of  Justice  will 
receive,  for  a  period  of  thirty  (30)  days 
from  the  date  of  this  publication, 
comments  relating  to  the  proposed 
consent  decree.  Comments  should  be 
addressed  to  the  Assistant  Attorney 
General  for  the  Environment  and 
Natural  Resources  Division,  Department 
of  Justice.  Washington,  DC  20530,  and 
should  refer  to  United  States  v.  Archer 
Rubber  Co..  DOJ  Ref.  #90-5-2-1-1493. 


The  proposed  consent  decree  may  be 
examined  at  the  office  of  the  United 
States  Attorney,  1003  J.W.  McCormack 
Post  Office  and  Courthouse,  Boston,  MA 
02109  c/o  Sharon  Williams,  (617)  223- 
9403;  the  Region  I  Office  of  the 
Environmental  Protection  Agency,  One 
Congress  Street,  Boston,  Massachusetts; 
and  at  the  Consent  Decree  Library,  1120 
G  Street.  NW.,  4th  Floor,  Washington, 
DC  20005,  (202)  624-0892.  A  copy  of 
the  proposed  consent  decree  may  be 
obtained  in  person  or  by  mail  from  the 
Consent  Decree  Library,  1120  G  Street. 
MV.,  4th  Floor.  Washington.  DC  20005. 
In  requesting  a  copy  please  refer  to  the 
referenced  case  and  enclose  a  check  in 
the  amount  of  $17.25  (25  cents  per  page 
reproduction  costs),  payable  to  the 
Consent  Decree  Library. 
John  C.  Cruden. 

Chief,  Environmental  Enforcement  Section, 
Environment  and  Satural  Resources  Division. 
IFR  Doc.  93-21 180  Filed  8-31-93;  8:45  am) 

BILUNQ  COOE  4410-01-M 


Lodging  of  Consent  Decree  Pursuant 
to  the  Resource  Conservation  and 
Recovery  Act  and  the  Clean  Water  Act 

In  accordance  with  Departmental 
policy,  28  CFR  50.7,  notice  is  hereby 
given  that  on  August  23. 1993.  a 
proposed  Consent  Decree  in  United 
States  versus  United  Technologies 
Corporation.  No.  H-90-715  (JAC)  (D. 
Conn.),  was  lodged  with  the  Mnited 
States  District  Court  for  the  District  of 
Connecticut.  The  Second  Amended 
Complaint  in  this  action,  which  seeks 
civil  penalties  and  injunctive  relief,  was 
filed  by  the  United  States  against  the 
United  Technologies  Corporation 
("UTC").  The  Second  Amended 
Complaint  alleges  that  UTC  violated 
certain  provisions  of  the  Resource 
Conservation  and  Recovery  Act 
("RCRA"),  42  U.S.C.'6909  et  seq..  at  the 
following  eight  facilities  located  in  the 
State  of  Connecticut:  Six  facilities  that 
are  part  of  the  UTC's  Pratt  &  Whitney 
Division  ("P&W")  located  on  Newell 
Street  in  Southington,  Connecticut, 
Washington  Avenue  in  North  Haven. 
Connecticut,  Aircraft  Road  in 
Southington,  Connecticut,  Aircraft  Road 
in  Middletown,  Connecticut,  Main 
Street  in  East  Hartford,  Connecticut,  and 
Colt  Street  in  East  Hartford, 
Connecticut;  one  facility  that  is  part  of 
UTC's  Hamilton  Standard  Division 
located  in  Windsor  Locks,  Connecticut; 
and  one  facility  that  is  part  of  UTC's 
Sikorsky  Aircraft  Division  located  in 
Stratford,  Connecticut.  In  addition,  the 
Second  Amended  Complaint  alleges 
that  UTC  violated  certain  provisions  of 
the  Clean  Water  Act  ("CWA"),  33  U.S.C. 
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1251  et  seq..  at  all  of  the  P&W  facilities 
listed  above  (except  for  the  P&W  facility 
located  at  Colt  Street  in  East  Hartford, 
Connecticut),  as  well  as  the  P4\V  facility 
located  in  Rocky  Hill,  Connecticut,  the 
Hamilton  Standard  facility  located  in 
Windsor  Locks,  Connecticut,  and  the 
United  Technologies  Research  Center 
located  in  East  Hartford,  Connecticut. 

The  State  of  Connecticut  has  filed  a 
Complaint  in  Intervention  in  the  action 
which  joins  in  the  CWA  claims  filed  by 
the  United  States,  and  which  also  adds 
a  number  of  related  pendant  claims 
under  State  law. 

The  proposed  Consent  Decree  is  a 
settlement  of  the  claims  filed  by  both 
the  United  States  and  the  State  of 
Connecticut.  The  Consent  Decree 
provides  that  UTC  will  pay  $4,251,910 
to  the  United  States,  and  $1,050,000  to 
the  State  of  Connecticut,  for  a  total  civil 
penalty  of  $5,301,910.  In  addition,  the 
Consent  Decree  sets  forth  specific 
injunctive  relief  related  to  the  RCRA 
violations,  the  CWA  violations,  and  the 
slate  law  violations.  The  Consent  Decree 
also  requires  UTC  to  implement  an 
extensive  multi-media  environmental 
audit. 

The  Department  of  Justice  will  receive 
for  a  period  of  thirty  (30)  days  from  the 
date  of  this  publication  comments 
relating  to  the  proposed  Consent  Decree. 
Comments  should  be  addressed  to  the 
Assistant  General  of  the  Environment 
and  Natural  Resources  Division, 
Department  of  Justice,  Washington,  DC 
20530,  and  should  refer  to  United  States 
versus  United  Technologies 
Corporation,  DOJ  No.  90-7-1-536. 

The. proposed  Consent  Decree  may  be 
examined  at  the  Region  I  Office  of  the 
Environmental  Protection  Agency,  One 
Congress  Street,  Boston,  Massachusetts 
02203  (Amelia  Katzen:  617-565-1133); 
at  the  office  of  the  United  States 
Attorney,  District  of  Connecticut, 
Connecticut  Financial  Center,  24th 
Floor,  157  Church  Street,  New  Haven, 
Connecticut  06150  (Sharon  Jaffe:  203- 
773-2108),  and  at  the  Consent  Decree 
Library,  1120  G  Street,  NW., 
Washington.  DC  20005  (202-€24-0982). 

A  copy  of  the  proposed  Consent 
Decree  may  be  obtained  in  person  or  by 
mail  from  the  Consent  Decree  Library, 
1120  G  Street,  NW..  Washington,  DC 
20005.  In  requesting  a  copy,  please  refer 
to  the  referenced  case  and  enclose  a 
check  in  the  amount  of  $44.00  made 
payable  to  Consent  Decree  Library  (25 
cents  per  page  reproduction  cost). 
Mylet  E.  Flint.  ^ 

Acting  Assistant  Attorney  dKnerol, 
Environment  and  Natural  Resources  Division. 
IFR  Doc.  93-21179  Filed  8-31-93,  8;45  ami 
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Lodging  of  Consent  Decre«  Pursuant 
to  tha  Federal  Water  Pollution  Control 
Act 

In  accordance  with  Departmental 
policy,  28  CFR  50.7.  notice  is  hereby 
given  that  a  proposed  consent  decree  in 
In  the  Matter  of  Nautilus  Motor  Tanker 
Company,  Ltd..  Civil  Action  No.  90  CV 
2419,  was  lodged  on  August  18,  1993 
with  the  United  States  District  Court  for 
the  District  of  New  Jersey.  The  tanker 
M/T  BT  Nautilus  on  June  7, 1990 
illegally  discharged  250,000  gallons  of 
No.  6  fuel  oil  into  the  New  York/New 
Jersey  Harbor  in  violation  of  the  Federal 
Water  Pollution  Control  Act  as 
amended,  33  U.S.C.  1251  et  seq.  As  a 
result  of  the  illegal  discharge  of  oil, 
natural  resources  owned  by,  or  within 
the  trusteeship  of,  the  United  States,  the 
States  of  New  York  and  New  Jersey,  and 
the  City  of  New  York,  were  injured  or 
lost.  The  consent  decree  requires 
Nautilus  to  pay  to  the  governments  $3.3 
million  in  compensation  for  natural 
resource  damages  and  $700,000  in 
response  costs  in  exchange  for  which 
Nautilus  is  released  from  all  civil  claims 
by  the  governments  arising  out  of  the 
spill.  $3.3  million  of  the  monies 
recovered  will  be  placed  in  a  trust 
account  under  the  supervision  of  the 
court  and  will  be  used  by  the 
governments  to  restore,  rehabilitate, 
replace,  and  acquire  the  equivalent  of 
the  natural  resources  injured  by  the 
spill. 

The  Department  of  Justice  will 
receive,  for  a  period  of  thirty  (30)  days 
from  the  date  of  this  publication, 
comments  relating  to  the  proposed 
consent  decree.  Comments  should  be 
addressed  to  the  Assistant  Attorney 
General  for  the  Environment  and 
Natural  Resources  Division,  Department 
of  Justice,  Washington.  DC  20530,  and 
should  refer  to  In  the  Matter  of  Nautilus 
Motor  Tanker  Company,  Ltd.,  DOJ  Ref. 
«90-5-l-l-3575. 

The  proposed  consent  decree  may  be 
examined  at  the  office  of  the  United 
States  Attorney,  970  Broad  Street,  room 
502,  Newark,  New  Jersey  07102;  and  at 
the  Consent  Decree  Library,  1120  G 
Street.  NW..  4th  Floor,  Washington,  DC 
20005,  (202)  624-0892.  A  copy  of  the 
proposed  consent  decree  may  be 
obtained  in  person  or  by  mail  from  the 
Consent  Decree  Library,  1120  G  Street, 
NW.,  4th  Floor,  Washington.  DC  20005. 
In  requesting  a  copy  please  refer  to  the 
referenced  case  and  enclose  a  check  in 
the  amount  of  $5.75  (25  cents  per  page 


reproduction  costs),  payable  to  the 

Consent  Decree  Library. 

John  C  Cniden. 

Chief,  Environmental  Enforcement  Section, 

Environment  and  Natural  Resources  Division. 

IFR  Doc.  93-21181  Filed  8-31-93;  8:45  ami 

BILUNC  CODE  44tO-01-M 

Drug  Enforcement  Administration 

Manufacturer  of  Controlled 
Substances;  Application 

,  Pursuant  to  §  1301.43(a)  of  title  21  of 
the  Code  of  Federal  Regulations  (CFR), 
this  is  notice  that  on  July  23, 1993, 
Cambridge  Isotope  Lab.  20  Commen;e 
Way,  Woburn,  Massachusetts  01801, 
made  application  to  the  Drug 
Enforcement  Administration  (DEA)  for 
registration  as  a  bulk  manufacturer  of 
the  basic  classes  of  controlled 
substances  listed  below: 


Drug 

Schedule 

Cocaine  (9041) 

Codeine  (9050) 

Oxycodone  (9143)  

Hydromorphone  (9150)  

Morphine  (9300)  

The  firm  will  manufacture  small 
quantities  of  the  above  controlled 
substances,  labeled  with  stable  isotopes 
for  use  as  laboratory  standards  and  for 
research  and  biochemical  purposes 
only. 

Any  other  such  applicant  and  any 
person  who  is  presently  registered  with 
DEA  to  manufacture  substances  may  file 
comments  or  objections  to  the  issuance 
of  the  above  application  and  may  also 
file  a  written  request  for  a  hearing 
thereon  in  accordance  with  21  CFR 
1301.54  and  in  the  form  prescribed  by 
21  CFR  1316.47. 

Any  such  comments,  objections,  or 
requests  for  a  hearing  may  be  addressed 
to  the  Director,  Office  of  Diversion 
Control,  Drug  Enforcement 
Administration,  United  States 
Department  of  Justice,  Washington,  DC 
20537.  Attention:  DEA  Federal  Register 
Representative  (CCR),  and  must  be  filed 
no  later  than  October  1,  1993. 

Dated:  August  25.  1993. 
Gene  R.  Ilaislip, 

Director.  Office  of  Diversion  Control,  Drug 
Enforcement  Administration. 
IFR  Doc.  93-21191  Filed  8-31-93;  8:45  am) 
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Manufacturer  of  Controlled 
Substances;  Application 

Pursuant  to  §  1301.43(a)  of  title  21  of 
the  Code  of  Federal  Regulations  (CFR), 
this  is  notice  that  on  July  28, 1993, 
Johnson  Matthey  Inc.;  Custom 
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this  is  notice  that  on  July  28. 1993. 
Johnson  Matthey  Inc..  Custom 
Pharmaceuticals  Department.  2003 
Nolle  Drive,  West  Deptford.  New  Jersey 
08066.  made  written  request  to  the  Drug 
Enforcement  Administration  PEA)  for 
registration  as  a  bulk  manufacturer  of 
the  Schedule  I  controlled  substance,  2,5- 
Dimelhoxyamphetamine  (7396). 

The  firm  plans  to  procure  the 
controlled  substance  for  conversion  to 
an  exempt  product  for  resale. 

Any  other  such  applicant  and  any 
person  who  is  presently  registered  with 
DEA  to  manufacture  such  substances 
may  file  comments  or  objections  to  the 
issuance  of  the  above  application  and 
may  also  file  a  written  request  for  a 
hearing  thereon  in  accordance  with  21 
CTR  1301.54  and  in  the  form  prescribed 
by  21  CFR  1316.47. 

Any  such  comments,  objections,  or 
requests  for  a  bearing  may  be  addressed 
to  the  Director,  Office  of  Diversion 
Control,  Drug  Enforcement 
Administration.  United  States 
Department  of  Justice.  Washington,  DC 
20537,  Attention:  DEA  Federal  Register 
Representative  (CCR).  and  must  be  filed 
no  later  than  October  1. 1993. 

Dated:  August  25, 1993. 
Gene  R.  Haislip. 

Director,  Office  of  Diversion  Control,  Drug 

Enforcement  Administration. 

IFR  Doc.  93-21188  Filed  8-31-93;  8;45  am) 

B>LUNC  CODE  MKMW-M 


Importation  of  Controlled  Substances; 
Application 

Pursuant  to  section  1008  of  the 
Controlled  Substances  Import  and 
Export  Act  (21  U.S.C.  958{i)).  the 
Attorney  General  shall,  prior  to  issuing 
a  registration  under  this  section  to  a 
bulk  manufacturer  of  a  controlled 
substance  in  Schedule  I  or  II  and  prior 
to  issuing  a  regulation  under  section 
1002(a)  authorizing  the  importation  of 
such  a  substance,  provide 
manufacturers  holding  registrations  for 
the  bulk  manufacture  of  the  substance 
an  opportunity  for  a  hearing. 

Therefore,  in  accordance  with 
§  1311.42  of  title  21.  Code  of  Federal 
Regulations  (CFR).  notice  is  hereby 
given  that  on  February  17. 1993.  Stepan 
Company,  Natural  Products  Dept..  100 
W.  Hunter  Avenue,  Maywood,  New 
Jersey  07607,  made  application  to  the 
Drug  Enforcement  Administration  to  be 
registered  as  an  importer  of  the  basic 
classes  of  controlled  substances  listed 
below: 


Drug 

Schedule 

Cocaine  (9041) 

II 

Beozoylecaonine  (9180) 

11 

Any  manufacturer  holding,  or 
applying  for,  registration  as  a  bulk 
manufacturer  of  this  basic  class  of 
controlled  substance  may  lie  written 
comments  on  or  objections  to  the 
application  described  above  and  may,  at 
the  same  time,  file  a  written  request  for 
a  hearing  on  such  applicat  on  in 
accordance  with  21  CFR  1301.54  in 
such  form  as  prescribed  by  21  CFR 
1316.47. 

Any  such  comments,  ob'ections,  or 
requests  for  a  hearing  may  be  addressed 
to  the  Director,  Office  of  D  version 
Control,  Drug  Enforcement 
Administration,  United  Stf.tes 
Department  of  Justice,  Wafhington,  DC 
20537.  Attention:  DEA  Federal  Register 
Representative  (CCR).  and  must  be  filed 
no  later  than  October  1. 1933. 

This  procedure  is  to  be  conducted 
simultaneously  with  and  independent 
of  the  procedures  described  in  21  CFR 
1311.42  (b).  (c).  (d).  (e),  and  (f).  As  noted 
in  a  previous  notice  at  40  PR  43745-46 
(September  23, 1975),  all  applicants  for 
registration  to  import  a  basic  class  of 
any  controlled  substance  in  Schedule  I 
or  11  are  and  wilhcontinue  to  be  required 
to  demonstrate  to  the  Director,  Office  of 
Diversion  Control,  Drug  Enforcement 
Administration  that  the  requirements 
for  such  registration  pursuant  to  21 
U.S.C.  958(a),  21  U.S.C.  823(a),  and  21 
CFR  1311.42  (a),  (b).  (c),  (d),  (e),  and  (f) 
are  satisfied. 

Dated:  August  25. 1993. 
Gene  R.  Haislip, 

Director,  Office  of  Diversion  Control.  Drug 
Enforcement  Administration. 
[PR  Doc.  93-21189  Filed  8-31-93;  8:45  ami 

BHXING  CODE  441IH)»-M 


Manufacturer  of  Controlled 
Substances;  Application 

Pursuant  to  §  1301.43(a;  of  title  21  of 
the  Code  of  Federal  Regulations  (CFR). 
this  is  notice  that  on  February  17. 1993, 
Stepan  Company,  Natural  Products 
Dept.,  100  W.  Hunter  Avenue, 
Maywood,  New  Jersey  07607,  made 
application  to  the  Drug  Enforcement 
Administration  (DEA)  for  registration  as 
a  bulk  manufacturer  of  the  basic  classes 
of  controlled  substances  listed  below: 


Any  other  such  applicant  and  any 
person  who  is  presently  registered  with 
DEA  to  manufacture  such  substances 
may  file  comments  or  objections  to  the 
issuance  of  the  above  application  and 
may  also  file  a  written  request  for  a 
hearing  thereon  in  accordance  with  21 
CFR  1301.54  and  in  the  form  prescribed 
by  21  CFR  1316.47. 

Any  such  comments,  objections,  or 
requests  for  a  hearing  may  be  addressed 
to  the  Director,  Office  of  Diversion 
Control,  Drug  Enforcement 
Administration,  United  States 
Department  of  Justice.  Washington,  DC 
20537.  Attention:  DEA  Federal  Register 
Representative  (CCR),  and  must  be  filed 
no  later  than  October  1. 1993. 

Dated:  August  25, 1993. 
Gene  R.  Haislip, 

Director,  Office  of  Diversion  Control,  Drug 

Enforcement  Administration. 

|FR  Doc.  93-21190  Filed  8-31-93;  8  45  am) 
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Dnig 

Schedule 

Coca  Leaves  (9040) 

n 

Drug 

Sched- 
ule 

Cocaine  (9041)  

II 

Benroytecgonine  (9180)  

II 

DEPARTMErfT  OF  LABOR 

Office  of  the  Secretary 

Agency  Recordkeeping/Reporting 
Requirements  Under  Review  by  the 
Office  of  Management  and  Budget 
(OMB) 

Background:  The  Department  of 
Labor,  in  carrj-ing  out  its  responsibilities' 
under  the  Paperwork  Reduction  Act  (44 
U.S.C.  Chapter  35),  considers  comments 
onihe  reporting/recordkeeping 
requirements  that  will  affect  the  public 

List  of  Recordkeeping/Reporting 
Requirements  under  Review:  As 
necessary,  the  Department  of  Labor  will 
publish  a  list  of  the  Agency 
recordkeeping/reporting  requirements 
under  review  by  the  Office  of 
Management  and  Budget  (OMB)  since 
the  last  fist  was  published.  The  list  will 
have  all  entries  grouped  into  new 
collections,  revisions,  extensions,  or 
reinstatements.  The  Departmental 
Clearance  Officer  will,  upon  request,  b« 
able  to  advise  members  of  the  public  of 
the  nature  of  the  particular  submission 
they  are  interested  in. 

Each  entry  may  contain  the  following 
information: 

The  Agency  of  the  Department  issuing 
this  recordkeeping/reporting 
requirement. 

The  title  of  the  recordkeeping/ 
reporting  requirement. 

The  OMB  and/or  Agency 
identification  numbers,  if  applicable 

How  often  the  recordkeeping/ 
reporting  requirement  is  needed. 

Whether  small  businesses  or 
organizations  are  affected.  •  ; 
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An  estimate  of  the  total  number  of 
hours  needed  to  comply  with  the 
recordkeeping/ reporting  requirements 
and  the  average  hours  per  respondent. 

The  number  of  forms  in  the  request 
for  approval,  if  applicable. 

An  abstract  describing  the  need  for 
and  uses  of  the  information  collection. 

Comments  and  Questions:  Copies  of 
the  recordkeeping/ reporting 
requirements  may  be  obtained  by  calling 
the  Departmental  Clearance  Officer, 
Kenneth  A.  Mills  ((202)  219-5095). 
Comments  and  questions  about  the 
items  on  this  list  should  be  directed  to 
Mr.  Mills,  Office  of  Information 
Resources  Management  Policy.  U.S. 
Department  of  Labor,  200  Constitution 
Avenue. )4W..  room  N-1301, 
Washington.  DC  20210.  Comments 


should  also  be  sent  to  the  Office  of 
Information  and  Regulatory  Affairs, 
Attn:  OMB  Desk  Officer  for  (BLS/DM/ 
ESA/ETA/OLMS/MSHA/OSHA/PWEA/ 
VETS),  Office  of  Management  and 
Budget,  room  3001.  Washington,  DC 
20503  ((202)  395-6880). 

Any  member  of  the  public  who  wants 
to  comment  on  recordkeeping/  reporting 
requirements  which  have  been 
submitted  to  OMB  should  advise  Mr. 
Mills  of  this  intent  at  the  earliest 
possible  date. 


Revision 

Employment  and  Training 
Administration 

Standard  Job  Corps  Center  RFP  and 
Related  Contractor  Information 
Gathering 

1205-0219:  ETA  6-37,  6-38,  6-39,  6- 
124.  6-125,  6-127,  6-128,  2181, 
2181A.  2110,  3-28,  6-131  A/B/C.  6- 
106.  6-101,  6-104.  6-105.  6-107.  6- 
108.  6-61.  6-102.  6-103.  6-40,  6-99. 
6-112.  6-135,  6-136,  6-142B 

On  occasion.  Weekly.  Monthly. 
Quarterly.  Semi-Annual.  Annually 
State  or  local  governments; 
Businesses  or  other  for-profit;  Federal 
agencies  or  employees;  Non-profit 
institutions.  Small  businesses  or 
organizations 


Form  « 


Affected  public 


Respondents 


Frequency 


Average  time  per  re- 
sponse 


ETA  6-37.  6-38.  6-39 

ETA  6-127  

ETA  6-125  

ETA  6-128 

ETA  2181,  2181A 

ETA  21 10 

ETA  6-124  

ETA6-142B 

ETA  3-28  

Center  Oper  Plan 

Maintenarxie  Plan 

C/T\^  Welfare  Plan _ 

Annual  VST  (if  appNcatila)  

Energy  Conservation  

Outreacfi,  Screening  (it  appllcat}ie)  

Annual  Staff  Training  

ETA  6-131 A 

ETA  6-1318 

ETA  6-1310  

ETA  6-106  \ 

ETA  6-101  Sw^. 

ETA  6-104  , 

ETA  6-105 

ETA  6-107 

ETA  6-108  

ETA  6-61  

ETA  6-102  „ 

ETA  6-103  

ETA  6-40  

ETA  6-99  

ETA  6-112  

ETA  6-135  

ETA  6-136  

TWX  Auth  Med  Terms 

Procurement  Activity 

109.485  total  hours. 


JC  Centers  

JC  Centers  

JC  Centers 

JC  Centers  

JC  Centers 

JC  Centers  , 

JC  Centers  

JC  Centers  

JC  Centers  

JC  Centers  

JC  Centers : 

JC  Centers 

JC  Centers  

JC  Centers  , 

JC  Centers  

JC  Centers  

Corpsmembers 
Corpsmembers 
Corpsmembers 
Corpsmembers 
Corpsmembers 
Corpsmembers 
Corpsmembers 
Corpsmembers 
Corpsmembers 
Corpsmembers 
Corpsmembers 
Corpsmembers 
Corpsmembers 
Corpsmembers 
Corpsmembers 
Corpsmembers 
Corpsmembers 
Corpsmembers 
JC  Contractors 


108 

108 

108 

108 

250 

108 

108 

108 

78 

78 

108 

108 

108 

108 

108 

108 

1,500 

3,000 

1,500 

60,000 

500 

10.000 

60,000 

60,000 

1,500 

60,000 

3,500 

250 

60,000 

60,000 

60,000 

60,000 

60,000 

1,500 

4 


Quarterly  

Monthly  

Annually  

Annually 

Annually  

Monthly  

Annually 

Monthly  

373 

Annually  ...... 

Annually  

Annually 

Annually  

Annually  

Annually  

Annually  

One-time  

One-time  

One-time  

One-time  

As  needed  .. 
As  needed  .. 

Annually 

Quarterly  

Weekly  

One-time 

As  needed  .. 
As  needed  .. 

One-time  

One-time 

One-time  

One-time  

One-time  

Occasionally 
As  needed  .. 


15  minutes. 
2  hours. 
15  minutes. 
2  minutes. 
2  hours. 

2  1/2  hours. 
1  hour. 

3  hours,  33  minutes. 

1  minute. 
28  hours 
5  hours. 

2  hours. 

4  hours. 

5  hours. 

2  hours. 
1  hour. 

3  minutes. 
9  minutes. 
1  minute. 
3  minutes. 
3  minutes. 

1  minute. 
3  minutes. 
3  minutes. 
3  minutes. 
9  minutes. 
9  minutes. 
3  minutes. 

2  minutes. 
9  minutes. 
1  minute 

1  minute. 
9  minutes. 
1  minute. 
2,200  hours. 


Standard  Request  for  Proposal  for  the 
operation  of  a  Job  Corps  Center 
completed  by  prospective  contractors 
for  competitive  procurements  and 
Federal  paperwork  requirements  for 
contract  operators  of  such  centers. 


Signed  at  Washington,  DC  this  26th  day  of 
August,  1993. 

Richard  B.  Baker. 

Acting  Departmental  Clearance  Officer. 
[FR  Doc.  93-21272  Filed  8-31-93;  8:45  ami 
BILUNC  CODE  4S10-30-P 


Mine  Safety  and  Health  Administration 

Petitions  for  Modification 

The  following  parties  have  filed 
petitions  to  modify  the  application  of 
mandatory  safety  standards  under 
section  101(c)  of  the  Federal  Mine 
Safety  and  Health  Act  of  1977. 
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1.  Baylor  Rush.  Inc. 

IDocket  No.  M-93-213-C1 

Baylor  Rush,  Inc.,  P.O.  Box  32.  Saint 
Clair.  Pennsylvania  17970  has  filed  a 
petition  to  modify  the  application  of  30 
CFR  75.332  (b)(1)  and  (b)(2)  (working 
sections  and  working  places)  to  its  No. 
2  Slope  (l.D.  No.  36-01789)  located  in 
Schuylkill  County,  Pennsylvania.  The 
petitioner  proposes  to  use  air  passing 
through  inaccessible  abandoned 
workings  and  additional  areas  by 
mixing  with  the  air  in  the  intake 
haulage  slope  to  ventilate  the  only 
active  working  section,  to  ensure  air 
quality  by  sampling  intake  air  during 
preshift  and  on-shift  examinations,  and 
to  suspend  mine  production  when  air 
quality  fails  to  meet  specified  criteria. 
The  petitioner  asserts  that  the  proposed 
alternate  method  would  provide  at  least 
the  .same  measure  of  protection  as 
would  the  mandatory  standard. 

2.  Baylor  Rush,  Inc. 

IDocket  No.  M-93-214-CJ 

Baylor  Rush,  Inc.,  P.O.  Box  32,  Saint 
Clair,  Pennsylvania  17970  has  filed  a 
petition  to  modify  the  application  of  30 
CFR  75.335  (construction  of  seals)  to  its 
No.  2  Slope  (l.D.  No.  36-01789)  located 
in  Sr.huyfkill  County,  Pennsylvania.  The 
petitioner  requests  a  modification  of  the 
standard  to  permit  alternative  methods 
of  construction  using  wooden  materials 
of  moderate  size  and  weight  due  to  the 
difficulty  in  accessing  previously  driven 
headings  and  breasts  containing 
inaccessible  abandoned  workings;  to 
accept  a  design  criteria  in  the  10  psi 
range;  and  to  permit  the  water  trap  to  be 
installed  in  the  gangway  seal  and 
sampling  tube  in  the  monkey  seal  tor 
seals  installed  in  pairs.  The  petitioner 
a.sserts  that  the  proposed  alternate 
method  would  provide  at  least  the  same 
measure  of  protection  as  would  the 
mandatory  standard. 

3.  Baylor  Rush,  Inc. 

{Docket  No.  M-93-215-CI 

Baylor  Rush,  Inc..  P.O.  Box  32.  Saint 
Clair.  Pennsylvania  17970  has  filed  a 
petition  to  modify  the  application  of  30 
CFR  75.364{bj  (1),  (4),  and  [r^  (weekly 
examination)  to  its  No.  2  Slope  (l.D.  No. 
3G-01789)  located  in  Schuylkill  County, 
Pennsylvania.  Due  to  hazardous 
conditions,  daily  or  weekly  traveling  of 
the  intake  air  course  significantly 
increases  the  fall  potential.  The 
petitioner  proposes  to  examine  the 
intake  haulage  slope  and  primary 
escapeway  from  the  gunboat/slope  car 
with  an  ahemative  air  quality 
evaluation  at  the  section's  intake  level, 
and  to  travel  and  thoroughly  examine 
these  areas  for  hazardous  conditions 


once  a  month.  The  petitioner  asserts 
that  the  proposed  aitemat'3  method 
would  provide  at  least  the  same 
measure  of  protection  as  v/ould  the 
mandatory  standard. 

4.  Rhen  Coal  Company 

IDocket  No.  M-93-216-C1 

Rhen  Coal  Company,  RD.  «3.  Box  21, 
Pine  Grove,  Pennsylvania  17963  has 
filed  a  petition  to  modify  the 
application  of  30  CFR  75.332  (b)(1)  and 
(b)(2)  (working  sections  and  working 
places)  to  its  Skidmore  Slope  (l.D.  No. 
36-08031)  located  in  Schuylkill  County, 
Pennsylvania.  The  petitioner  proposes 
to  use  air  passing  through  inaccessible 
abandoned  workings  and  additional 
areas  by  mixing  with  the  lir  in  the 
intake  haulage  slope  to  ventilate  the 
only  active  working  section,  to  ensure 
air  quality  by  sampling  irtake  air  during 
preshift  and  on-shift  examinations,  and 
to  suspend  mine  product  on  when  air 
quality  fails  to  meet  specified  criteria. 
The  petitioner  asserts  tha'.  the  propo.sed 
alternate  method  would  provide  at  least 
the  same  measure  of  protjction  as 
would  the  mandatory  standard. 

5.  Rhen  Coal  Company 

IDocket  Nc.  M-93-217-C1 

Rhen  Coal  Company,  RD.  #3,  Box  21. 
Pine  Grove,  Pennsylvanif  17963  has 
filed  a  petition  to  modify  the 
application  of  30  CFR  75  335 
(construction  of  seals)  to  its  Skidmore 
Slope  (l.D.  No.  96-08031   located  in 
Schuylkill  County,  Penm^ylvania.  The 
petitioner  requests  a  mocification  of  the 
standard  to  permit  alternitive  methods 
of  construction  using  wooden  materials 
of  moderate  size  and  weight  due  to  the 
difficulty  in  accessing  pr-iviously  driven 
headings  and  breasts  containing 
inaccessible  abandoned  workings;  to 
accept  a  design  criteria  in  the  10  psi 
range;  and  to  permit  the  water  trap  to  be 
installed  in  the  gangway  seal  and 
sampling  tube  in  the  monkey  seal  for 
seals  installed  in  pairs.  The  petitioner 
asserts  that  the  proposed  aUernate 
method  would  provide  at  least  the  same 
measure  of  protection  as  would  the 
mandatory  standard. 

6.  Rhen  Coal  Company 

(Docket  No.  M-93-218-C1 

Rhen  Coal  Company.  R  D.  #3,  Box  21, 
Pine  Grove,  Pennsylvania  17963  has 
filed  a  petition  to  modify  the 
application  of  30  CFR  75.360  (preshift 
examination)  to  its  Skidn-ore  Slope  (l.D. 
No.  36-08031)  located  in  Schuylkill 
County,  Pennsylvania.  The  petitioner 
proposes  to  examine  aach  seal  for 
physical  damage  from  the  slope  gunboat 
during  the  preshift  examination  after  an 


air  quantity  reading  is  taken  in  by  the 
intake  portal  and  to  test  for  the  quantity 
and  quality  of  air  at  the  intake  air  split 
locations  off  the  slopje  in  the  gangway 
portion  of  the  working  section.  The 
petitioner  proposes  to  physically 
examine  the  entire  length  of  the  slope 
once  a  month.  The  petitioner  asserts 
that  the  proposed  alternate  method 
would  provide  at  least  the  same 
measure  of  protection  as  would  the 
mandatory  standard. 

7.  Rhen  Coal  Company 

IDocket  No.  M-93-219-CI 

Rhen  Coal  Company,  R.D.  #3,  Box  21. 
Pine  Grove,  Pennsylvania  17963  has 
filed  a  petition  to  modify  the 
application  of  30  CFR  75.364(b)(1),  (4). 
and  (5)  (weekly  examination)  to  its 
Skidmore  Slope  (ID.  No.  36-08031) 
located  in  Schuylkill  County, 
Pennsylvania.  Due  to  hazardous 
conditions,  daily  or  weekly  traveling  of 
the  intake  air  course  significantly 
increases  the  fall  potential.  The 
petitioner  proposes  to  examine  the 
intake  haulage  slope  and  primary 
escapeway  from  the  gunboat/slope  car 
with  an  alternative  air  quality 
evaluation  at  the  section's  intake  level, 
and  to  travel  and  thoroughly  examine 
these  areas  for  hazardous  conditions 
once  a  month.  The  petitioner  as.serts 
that  the  proposed  alternate  method 
would  provide  at  least  the  same 
measure  of  protection  as  would  the 
mandatory  standard. 

8.  Rhen  Coal  Company 

IDocket  No.  M-93-22ChC\ 

Wien  Coal  Company.  R.D.  #3,  Box  21. 
Pine  Grove,  Pennsylvania  17963  has 
filed  a  petition  to  modify  the 
application  of  30  CFR  75.1100-2{a)(2) 
(quantity  and  location  of  firefighting 
equipment)  to  its  Skidmore  Slope  (ID 
No.  36-08031)  located  in  Schuylkill 
County.  Pennsylvania.  The  petitioner 
proposes  to  use  only  portable  fire 
extinguishers  to  replace  existing 
requirements  where  rock  dust,  water 
cars,  and  other  water  storage  are  not 
practical.  The  petitioner  asserts  that  the 
proposed  alternate  method  would 
provide  at  least  the  same  measure  of 
protection  as  would  the  mandatory 
standard. 

9.  Rhen  Coal  Company 

IDocket  No.  M-93-221-CI 

Rhen  Coal  Company,  R.D.  #3.  Box  21. 
Pine  Grove,  Pennsylvania  17963  has 
filed  a  petition  to  modify  the 
application  of  30  CFR  75.1200(i)  (mine 
map)  to  its  Skidmore  Slope  (l.D.  No.  36- 
08031)  located  in  Schuylkill  County, 
Pennsylvania.  The  petitioner  proposes 
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lo  limit  the  mapping  of  mine  workings 
above  and  below  to  those  present  within 
100  feet  of  the  vein  being  mined  except 
when  veins  are  interconnected  to  other 
veins  beyond  the  100  feet  Hmit  through 
rock  tunnels.  The  petitioner  asserts  that 
the  proposed  alternate  method  would 
provide  at  least  the  same  measure  of 
protection  as  would  the  mandatory 
standard. 

10.  Rhen  Coal  Company 

(Docket  No.  M-93-222-C:! 

I&ien  Coal  Company.  R  D  #1,  Box  21, 
Pine  Grove.  Pennsylvania  17903  has 
filed  a  petition  to  modify  the 
application  of  30  CFR  75.1202-l(a) 
(temporary  notations,  revisions,  and 
supplements)  to  its  Skidmore  Slope  (I.D. 
No.  36-08031)  located  in  Schuylkill 
County,  Pennsylvania.  The  petitioner 
proposes  to  revise  and  supplement  mine 
maps  on  an  annual  basis  instead  of  the 
required  6  month  interval  and  to  update 
maps  daily  by  hand  notations.  The 
petitioner  assarts  that  the  proposed 
alternate  method  would  provide  at  least 
the  same  measure  of  protection  as 
would  the  mandatory  standard. 

11.  Tucker  Hill  Coal  Company 

IDocket  No.  M-93-223-CI 

Tucker  Hill  Coal  Company,  53  Wafer 
Street,  New  Philadelphia,  Pennsylvania 
17959  has  filed  a  petition  to  modify  the 
application  of  30  CFR  75.332  (b)(1)  and 
(b)(2)  (working  sections  and  working 
places)  to  its  No.  1  Slope  (ID.  No.  36- 
07478)  located  in  Schuylkill  County. 
Pennsylvania.  The  petitioner  proposes 
to  use  air  passing  through  inaccessible 
abandoned  workings  and  additional 
areas  by  mixing  with  the  air  in  the 
intake  haulage  slope  to  ventilate  the 
only  active  working  section,  to  ensure 
air  quality  by  sampling  intake  air  during 
preshift  and  on-shift  examinations,  and 
to  suspend  mine  production  when  air 
quality  fails  to  meet  specified  criteria. 
The  petitioner  asserts  that  the  proposed 
alternate  method  would  provide  at  least 
the  same  measure  of  protection  as 
would  the  mandatory  standard. 

12.  Tucker  Hill  Coal  Company 

IDocket  No.  M-93-224-Ci 

Tucker  Hill  Coal  Company,  53  Water 
Street,  New  Philadelphia,  Pennsylvania 
17959  has  filed  a  petition  to  modify  the 
application  of  30  CFR  75.335 
(construction  of  seals)  to  its  No.  1  Slope 
(I.D.  No.  36-07478)  located  in 
Schuylkill  County.  Pennsylvania.  The 
petitioner  requests  a  modification  of  the 
standard  to  permit  alternative  methods 
of  construction  using  wooden  materials 
of  moderate  size  and  weight  due  to  the 
difficulty  in  accessing  previously  driven 


headings  and  breasts  containing 
inaccessible  abandoned  workings:  to 
accept  a  design  criteria  in  the  10  psi 
range;  and  to  permit  the  water  trap  to  be 
installed  in  the  gangway  seal  and 
sampling  tube  in  the  monkey  seal  for 
seals  installed  in  pairs.  The  petitioner 
asserts  that  the  proposed  alternate 
method  would  provide  at  least  the  same 
measure  of  protection  as  would  the 
mandatory  standard. 

13.  Tucker  Hill  Coal  Company 

jDorkot  No.  M-93-225-C1 

Tucker  Hill  Coal  Company.  53  Water 
Street.  New  Philadelphia.  Pennsylvania 
17959  has  filed  a  petition  to  modify  the 
application  of  30  CFR  75.360  (preshift 
examination)  to  its  No.  1  Slope  (I.D.  No. 
36-07478)  located  in  Schuylkill  County. 
Pennsylvania.  The  petitioner  proposes 
to  examine  each  seal  for  physical 
damage  from  the  slope  gunboat  during 
the  preshift  examination  after  an  air 
quantity  reading  is  taken  in  by  the 
intake  portal  and  to  test  for  the  quantity 
and  quality  of  air  at  the  intake  air  split 
locations  off  the  slope  in  the  gangway 
portion  of  the  working  section.  The 
petitioner  proposes  to  physically 
examine  the  entire  length  of  the  slope 
once  a  month.  The  petitioner  asserts 
that  the  proposed  alternate  method 
would  provide  at  least  the  same 
measure  of  protection  as  would  the 
mandatory  standard. 

14.  Tucker  Hill  Coal  Company 

IDocket  No,  M-93-226-CI 

Tucker  Hill  Coal  Company,  53  Water 
Street.  New  Philadelphia.  Pennsylvania 
17959  has  filed  a  petition  to  modify  the 
application  of  .30  CFR  75.364(b)  (1),  (4). 
and  (5)  (weekly  examination)  to  its  No. 
1  Slope  (I.D.  No.  36-07478)  located  in 
Schuylkill  County,  Penn.sylvania.  Due  to 
hazardous  conditions,  daily  or  weekly 
traveling  of  the  intake  air  course  ,. 
significantly  increases  the  fall  potential. 
The  petitioner  proposes  to  examine  the 
intake  haulage  slope  and  primary 
escapeway  from  the  gunboat/slope  car 
with  an  alternative  air  quality 
evaluation  at  the  section's  intake  level, 
and  to  travel  and  thoroughly  examine 
these  areas  for  hazardous  conditions 
once  a  month.  The  petitioner  asserts 
that  the  proposed  alternate  method 
would  provide  at  least  the  same 
measure  of  protection  as  would  the 
mandatory  standard. 

15.  Tucker  Hill  Coal  Company 

IDocket  No.  M-93-227-CI 

Tucker  Hill  Coal  Company.  53  Water 
Street,  New  Philadelphia,  Pennsylvania 
17959  has  filed  a  petition  to  modify  the 
application  of  30  CFR  75.1100-2{a)(2) 


(quantity  and  location  of  firefighting 
equipment)  to  its  No.  1  Slope  (I.D.  No. 
36-07478)  located  in  Schuylkill  County. 
Pennsylvania.  The  petitioner  proposes 
to  use  only  portable  fire  extinguishers  to 
replace  existing  requirements  where 
rock  dust,  water  cars,  and  other  water 
storage  are  not  practical.  The  petitioner 
asserts  that  the  proposed  alternate 
method  would  provide  at  least  the  same 
measure  of  protection  as  would  the 
mandatory  standard. 

16.  Tucker  Hill  Coal  Company 

IDocket  No  M-93-228-C1 

Tucker  Hill  Coal  Company,  53  Water 
Street,  New  Philadelphia,  Pennsylvania 
17959  has  filed  a  petition  to  modify  the 
application  of  30  CFR  75.1200(1)  (mine 
map)  to  its  No.  1  Slope  (ID.  No.  36- 
07478)  located  in  Schuylkill  County. 
Pennsylvania.  The  petitioner  proposes 
to  limit  the  mapping  of  mine  workings 
above  and  below  to  those  present  within 
100  feet  of  the  vein  being  mined  except 
when  veins  are  interconnected  to  other 
veins  beyond  the  100  feet  limit  through 
rock  tunnels.  The  petitioner  asserts  that 
the  proposed  alternate  method  would 
provide  at  least  the  same  measure  of 
protection  as  would  the  mandatory 
standard. 

17.  Tucker  Hill  Coal  Company 

ICkJckct  No.  M-93-229-C1 

Tucker  Hill  Coal  Company.  53  Water 
Street,  New  Philadelphia,  Pennsylvania 
17959  has  filed  a  petition  to  modify  the 
application  of  30  CFR  75.1202-l{a) 
(temporary  notations,  revisions,  and 
supplements)  to  its  No.  1  Slope  (ID.  No 
36-07478)  located  in  Schuylkill  County. 
Pennsylvania.  The  petitioner  proposes 
to  revise  and  supplement  mine  maps  on 
an  annual  basis  instead  of  the  required 
6  month  interval  and  to  update  maps 
daily  by  hand  notations.  The  petitioner 
asserts  that  the  proposed  alternate 
method  would  provide  at  least  the  same 
measure  of  protection  as  would  the 
mandatory  standard. 

IB.  S  &  M  Coal  Company 

IDocket  No.  M-93-230-C1 

S  &  M  Coal  Company.  189  N  Street. 
Lykens,  Pennsylvania  17048  has  filed  a 
petition  to  modify  the  application  of  30 
CFR  75.332  (b)(1)  and  (b)(2)  (working 
sections  and  working  places)  to  its  Buck 
Mt.  Slope  (ID.  No.  36-02022)  located  in 
Schuylkill  County,  Penn.sylvania.  The 
petitioner  proposes  to  use  air  passing 
through  inaccessible  abandoned 
workings  and  additional  areas  by 
mixing  with  the  air  in  the  intake 
haulage  slope  to  ventilate  the  only 
active  working  section,  to  ensure  air 
quality  by  sampling  intake  air  during 
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preshift  and  on-shift  examinations,  and 
to  suspend  mine  production  when  air 
quality  fails  to  meet  specified  criteria. 
The  petitioner  asserts  that  the  proposed 
alternate  method  would  provide  at  least 
the  same  measure  of  protection  as 
would  the  mandatory  standard. 

19.  S  &  M  Coal  Company 

IDocket  No.  M-93-231-CI 

S  &  M  Coal  Company.  189  N  Street, 
Lykens,  Pennsylvania  17048  has  filed  a 
petition  to  modify  the  application  of  30 
CFR  75.335  (construction  of  seals)  to  its 
Buck  Mt.  Slope  (I.D.  No.  36-02022) 
located  in  Schuylkill  County. 
Pennsylvania.  The  petitioner  requests  a 
modification  of  the  standard  to  permit 
alternative  methods  of  construction 
using  wooden  materials  of  moderate 
size  and  weight  due  to  the  difficulty  in 
accessing  previously  driven  headings 
and  breasts  containing  inaccessible 
abandoned  workings;  to  accept  a  design 
criteria  in  the  1&  psi  range;  and  to 
permit  the  water  trap  to  be  installed  in 
the  gangway  seal  and  sampling  tube  in 
the  monkey  seal  for  seals  installed  in 
pairs.  The  petitioner  asserts  that  the 
propo.sed  alternate  method  would 
provide  at  least  the  same  measure  of 
protection  as  would  the  mandatory 
standard. 

20.  S  &  M  Coal  Company 

IDocket  No.  M-93-232-C1 

S  &  M  Coal  Company,  189  N  Street, 
Lykens,  Pennsylvania  17048  has  filed  a 
petition  to  modify  the  application  of  30 
CFR  75.360  (preshift  examination)  to  its 
Buck  Mt.  Slope  (ID.  No.  36-02022) 
located  in  Schuylkill  County. 
Pennsylvania.  The  petitioner  proposes 
to  examine  each  seal  for  physical 
damage  from  the  slope  gunboat  during 
the  preshift  examination  after  an  air 
quantity  reading  is  taken  in  by  the 
intake  portal  and  to  test  for  the  quantity 
and  quality  of  air  at  the  intake  air  split 
locations  off  the  slope  in  the  gangway 
portion  of  the  working  section.  The 
petitioner  proposes  to  physically 
examine  the  entire  length  of  the  slope 
once  a  month.  The  petitioner  asserts 
thai  the  proposed  alternate  method 
would  provide  at  least  the  same 
measure  of  protection  as  would  the 
mandatory  standard. 

21.  S  &  M  Coal  Company 

(Docket  No.  M-93-233-CJ 

S  &  M  Coal  Company,  189  N  Street, 
Lykens,  Pennsylvania  17048  has  filed  a 
petition  to  modify  the  application  o'f  30 
CFR  75.364(b)  (1),  (4),  and  (5)  (weekly 
examination)  to  its  Buck  Mt.  Slope  (I.E^ 
No.  36-02022)  located  in  Schuylkill 
County,  Pennsylvania.  Due  to  hazardous 


conditions,  daily  or  weeky  traveling  of 
the  intake  air  course  significantly 
increases  the  fall  potential.  The 
petitioner  proposes  to  examine  the 
intake  haulage  slope  and  primary 
escapeway  from  the  gunboat/slope  car 
with  an  alternative  air  quality 
evaluation  at  the  section's  intake  level, 
and  to  travel  and  thoroughly  examine 
these  areas  for  hazardous  conditions 
once  a  month.  The  petitioner  asserts 
that  the  proposed  alternate  method 
would  provide  at  leost  the  same 
measure  of  protection  as  "vould  the 
mandatory  standard. 

22.  S  &  M  Coal  Company 

[Docket  No.  M-93-234-C1 

S  &  M  Coal  Company.  :89  N  Street, 
Lykens.  Pennsylvania  17048  has  filed  a 
petition  to  modify  the  application  of  30 
CFR  75.1100  2(a)(2)  (quartity  and 
location  of  firefighting  equipment)  to  its 
Buck  Mt.  Slope  (ID.  No.  36-02022) 
located  in  Schuylkill  County, 
Pennsylvania.  The  petitioner  proposes 
to  use  only  portable  fire  extinguishers  to 
replace  existing  requirements  where 
rock  dust,  water  cars,  anc  other  water 
storage  are  not  practical.  The  petitioner 
asserts  that  the  proposed  alternate 
method  would  provide  at  least  the  same 
measure  of  protection  as  would  the 
mandatory  standard. 

23.  S  &  M  Coal  Company 

IDocket  No.  M-93-235-C1 

S  &  M  Coal  Company,  .89  N  Street, 
Lykens.  Pennsylvania  17048  has  filed  a 
petition  to  modify  the  application  of  30 
CFR  75.1200(i)  (mine  map)  to  its  Buck 
Mt.  Slope  (I.D.  No.  36-02022)  located  in 
Schuylkill  County,  Pennsylvania.  The 
petitioner  proposes  to  limit  the  mapping 
of  mine  workings  above  and  below  to 
those  present  within  100  feet  of  the  vein 
being  mined  except  when  veins  are 
interconnected  to  other  veins  beyond 
the  100  feet  limit  through  rock  tunnels. 
The  petitioner  asserts  that  the  proposed 
alternate  method  would  provide  at  least 
the  same  measure  of  protection  as 
would  the  mandatory  standard. 

24.  S  &  M  Coal  Company 

[Docket  No.  M-93-236-C1 

S  &  M  Coal  Company,  189  N  Street, 
Lykens,  Pennsylvania  17048  has  filed  a 
petition  to  modify  the  aoplication  of  30 
CFR  75.1202-l(a)  (temporary  notations, 
revisions,  and  supplements)  to  its  Buck 
Mt.  Slope  (I.D.  No.  36-02022)  located  in 
Schuylkill  County.  Pennsylvania.  The 
petitioner  proposes  to  revise  and 
supplement  mine  maps  on  an  annual 
basis  instead  of  the  required  6  month 
interval  and  to  update  maps  daily  by 
hand  notations.  The  petitioner  asserts 


that  the  proposed  alternate  method 
would  provide  at  least  the  same 
measure  of  protection  as  would  the 
mandatory  standard. 

25.  S  &  T  Coal  Company 

IDocket  No.  M-93-237-CI 

S  &  T  Coal  Company.  R.D.  »1,  Box 
56A,  Hegins.  Pennsylvania  17938  has 
filed  a  petition  to  modify  the 
apphcation  of  30  CFR  75.332  (b)(1)  and 
(b)(2)  (working  sections  and  working 
places)  to  its  Bixler  Mine  (I.D.  No.  36- 
01984)  located  in  Schuylkill  County. 
Pennsylvania.  The  petitioner  proposes 
to  use  air  passing  through  inaccessible 
abandoned  workings  and  additional 
areas  by  mixing  with  the  air  in  the 
intake  haulage  slope  to  ventilate  the 
only  active  working  section,  to  ensure 
air  quality  by  sampling  intake  air  during 
preshift  and  on-shift  examinations,  and 
to  suspend  mine  production  when  air 
quality  fails  to  meet  specified  criteria. 
The  petitioner  asserts  that  the  proposed 
alternate  method  would  provide  at  least 
the  same  measure  of  protection  as 
would  the  mandatory  standard. 

26.  S  &  T  Coal  Company 

[Docket  No.  M-93-238-CI 

S  &  T  Coal  Company,  R.D.  HI.  Box 
56A,  Hegins.  Pennsylvania  17938  has 
filed  a  petition  to  modify  the 
application  of  30  CFR  75.335 
(construction  of  seals)  to  its  Bixler  Mine 
(I.D.  No.  36-01984)  located  in 
Schuylkill  County.  Pennsylvania.  The 
petitioner  requests  a  modification  of  the 
standard  to  permit  alternative  methods 
of  construction  using  wooden  materials 
of  moderate  size  and  weight  due  to  the 
difficulty  in  accessing  previously  driven 
headings  and  breasts  containing 
inaccessible  abandoned  workings;  to 
accept  a  design  criteria  in  the  10  psi 
range:  and  to  permit  the  wafer  trap  to  bte 
installed  in  the  gangway  seal  and 
sampling  tube  in  the  monkey  seal  for 
seals  installed  in  pairs.  The  petitioner 
asserts  that  the  proposed  alternate 
method  would  provide  at  least  the  same 
measure  of  protection  as  would  the 
mandatory  standard. 

27.  S  &  T  Coal  Company 

[Docket  No.  M-93-23&-C1 

S  &  T  Coal  Company,  R.D.  #1.  Box 
56A.  Hegins.  Pennsylvania  17938  has 
filed  a  petition  to  modify  the 
application  of  30  CFR  75.1 100-2(a)(2) 
(quantity  and  location  of  firefighting 
equipment)  to  its  Bixler  Mine  (I.D.  No. 
36-01984)  located  in  Schuylkill  County. 
Pennsylvania.  The  petitioner  proposes 
to  use  only  portable  fire  extinguishers  to 
replace  existing  requirements  where 
rock  dust,  water  cars,  and  other  water 
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stora){0  are  not  practical.  The  petitioner 
asserts  that  the  proposed  alternate 
method  would  provide  at  least  the  same 
measure  of  protection  as  would  the 
mand-itory  standard. 

28.  S  &  T  Coal  Company 

IDucltct  No.  M-93-24(>-Cl 

S  &  T  Coal  Company.  R  O.  tl.  Box 
36A.  Hegins,  Pennsylvania  17938  has 
nied  a  petition  to  modify  the 
application  of  30  CFR  75.1202-l(a) 
(temporary  notations,  revisions,  and 
supplements)  to  its  Bixler  Mine  (I.D.  No. 
36-01984)  located  in  Schuylkill  County. 
Pennsylvania.  The  petitioner  proposes 
to  revise  and  supplement  mine  maps  on 
an  annual  basis  instead  of  the  required 
6  month  interval  and  to  update  maps 
daily  by  hand  notations.  The  f)etitioner 
asserts  that  the  proposed  alternate 
method  would  provide  at  least  the  same 
measure  of  protection  as  would  the 
mandatory  standard. 

29.  S  ft  T  Coal  Company 

(Docket  No.  M-93-241-C1 

S  &  T  Coal  Company,  R.D.  «1.  Box 
56A,  Hegins.  Pennsylvania  17938  has 
filed  a  petition  to  modify  the 
application  of  30  CFR  75.1400  to  its 
Bixler  Mine  (l-D-  No.  36-01984)  located 
in  Schuylkill  County,  Pennsylvania.  The 
petitioner  proposes  to  transport  persons 
in  a  man  cage  or  a  gunboat  with 
secondary  safety  connections  securely 
fastened  around  the  gunboat  and  to  the 
hoisting  rope  above  the  main  connecting 
device,  instead  of  safety  catches  or  no 
other  less  effective  devices,  because  of 
steeply  pitching  and  undulating  slopes 
with  numerous  curves  and  knuckles  in 
the  main  haulage  sloj>es.  The  petitioner 
asserts  that  the  proposed  alternate 
method  would  provide  at  least  the  same 
measure  of  protection  as  would  the 
mandatory  standard. 

Request  for  Comments 

Persons  interested  in  these  petitions 
may  furnish  written  comments.  These 
comments  must  be  filed  with  the  Office 
of  Standards,  Regulations  and 
Variances,  Mine  Safety  and  Health 
Admmistration,  room  627,  4015  Wilson 
Boulevard.  Arlington,  Virginia  22203. 
All  comments  must  be  postmarked  or 
received  in  that  office  on  or  before 
October  1. 1993.  Copies  of  these 
petitions  are  available  for  inspection  at 
that  address. 

Dated:  .KugusX  25, 1993. 
Patricia  W.  Silvey, 

Director.  Office  of  Standards.  Regulations  and 
Variances. 

(FR  Doc.  93-21257  Filed  8-31-93:  6:45  am] 
a'ujNO  cooc  4iio-a-p 


NATIONAL  FOUNDATION  ON  THE 
ARTS  AND  THE  HUMANITIES 

National  Endowment  for  the  Arts; 
IMeeting 

Notice  is  hereby  given  that  a  meeting 
of  the  Dance  Program  Dance  Heritage 
Study  Group  will  be  held  on  September 
8,  1993  from  10  a.m.  to  5:30  p.m.  This 
meeting  will  be  held  in  room  M-09.  at 
the  Nancy  Hanks  Center,  1100 
Pennsylvania  Avenue.  NW., 
Washington.  DC  20506. 

This  meeting  will  be  open  to  the 
public  on  a  space  available  basis.  Topics 
of  discussion  will  include  Dance 
Preservation  and  Documentation. 

Any  interested  person  may  observe 
meetings,  or  portions  thereof,  which  are 
open  to  the  public,  and  may  be 
permitted  to  participate  in  the 
discussions  at  the  discretion  of  the 
meeting  chairman  and  with  the 
approval  of  the  full-time  Federal 
employee  in  attendance. 

If  you  need  special  accommodations 
due  to  a  disability,  please  contact  the 
Office  of  Special  Constituencies, 
National  Endowment  for  the  Arts,  1100 
Pennsylvania  Avenue,  NW., 
Washington,  DC  20506,  202/682-5532. 
TTY  202/682-5496,  at  least  seven  (7) 
days  prior  to  the  meeting. 

Further  information  with  reterences  to 
this  meeting  can  be  obtained  from  Ms. 
Yvonne  M.  Sabine.  Committee 
Management  Officer.  National 
Endowment  for  the  Arts,  Washington. 
DC  20506.  or  call  202/682-5439. 

Dated:  August  27, 1993. 
Yvonne  M.  Sabine, 

Director.  Office  of  Panel  Operations.  National 
Endowment  for  the  Arts. 

(FR  Doc.  93-21231  Filed  8-31-93:  8:45  am) 

BtLUNG  cooc  7S3T-01-M 


NATIONAL  CAPITAL  PLANNING 
COMMISSION 

Senior  Executive  Service;  Performance 
Review  Board;  Members 

AGENCY:  National  Capital  Planning 

Commission. 

ACTION:  Notice  of  members  of  Senior 

Executive  Service  Performance  Review' 

Board. 

SUMMARY:  Section  4314(c)  of  title  5. 
U.S.C.  (as  amended  by  the  Civil  Service 
Reform  Act  of  1978)  requires  each 
agency  to  establish,  in  accordance  with 
regulations  prescribed  by  the  Office  of 
Personnel  Management,  one  or  more 
Performance  Review  Boards  (FRB)  to 
review,  evaluate  and  make  a  final 
recommendation  on  performance 


appraisals  assigned  to  individual 
niumbers  of  the  agency's  Senior 
Executive  Service.  The  PRB  established 
for  the  National  Capital  Plannmg 
Commission  also  makes 
recommendations  to  the  agency  head 
regarding  SES  Performance  awards, 
ranks  and  bonuses  and  recertification. 
Se<;tion  4314(c)(4)  requires  that  notice  of 
appointment  of  Performance  Review 
B(<ard  memtrars  be  published  in  the 
Federal  Register. 

The  following  persons  have  been 
appointed  to  serve  as  members  of  the 
Performance  Review  Board  for  the 
National  Capital  Planning  Commission: 
Reginald  W.  Griffith,  Eugene  Kinlow. 
Syl  Angel,  Michael  W.  Crum.  and 
Patricia  G.  Norry. 

DATES:  September  1.  1993. 
FOR  FURTHER  INFORMATION  CONTACT: 
Connie  M.  Harshaw,  Executive  Officer. 
National  Capital  Planning  Commission, 
801  Pennsylvania  Ave.  NW.,  Suite  301, 
Washington,  DC  20576.  (202)  724-0170 

Robert  E.  Gresham, 

Asst.  Exec.  Dir  of  Operations. 

(FR  Doc  93-21258  Filed  8-31-93;  8:45  am] 

BUJJNG  CODE  7S0t-«-M 


NUCLEAR  REGULATORY 
COMMISSION 

Biweekly  Notice 

Applications  and  Amendments  to 
Facility  Operating  Licenses  Involving 
No  Significant  Hazards  Considerations 

I.  Background 

Pursuant  to  Public  Law  97-415,  the 
U.S.  Nuclear  Regulatory  Commission 
(the  Commission  or  NRC  staff)  is 
publishing  this  regular  biweekly  notice. 
Public  Law  97-415  revised  section  189 
of  the  Atomic  Energy  Act  of  1954.  as 
amended  (the  Act),  to  require  the 
Commission  to  publish  notice  of  any 
amendments  issued,  or  proposed  to  be 
issued,  under  a  new  provision  of  section 
189  of  the  Act.  This  provision  grants  the 
Cuinniission  the  authority  to  issue  and 
make  immediately  effective  any 
amendment  to  an  operating  license 
upon  a  determination  by  the 
Commission  that  puch  amendment 
involves  no  significant  hazards 
consideration,  notwithstanding  the 
pendency  before  the  Commission  of  a 
request  for  a  hearing  from  any  person. 

This  biweekly  notice  includes  all 
notices  of  amendments  issued,  or 
proposed  to  be  issued  from  August  9, 
1993,  through  August  20,  1993.  The  last 
biweekly  notice  was  published  on 
August  18, 1993  (58  FR  43922). 


Notice  of  Consideration  of  Issuance  of 
Amendments  to  Facility  Operating 
Licenses,  Proposed  No  Significant 
Hazards  Consideration  Determination, 
and  Opportunity  for  a  Hearing 

The  Commission  has  made  a 
proposed  determination  that  the 
following  amendment  requests  involve 
no  significant  hazards  consideration. 
Under  the  Commission's  regulations  in 
10  CFR  50.92,  this  means  that  operation 
of  the  facility  in  accordance  with  the 
proposed  amendment  would  not  (1) 
involve  a  significant  increase  in  the 
probability  or  consequences  of  an 
accident  previously  evaluated;  or  (2) 
create  the  possibility  of  a  new  or 
different  kind  of  accident  fi-om  any 
accident  previously  evaluated;  or  (3) 
involve  a  significant  reduction  in  a 
margin  of  safety.  The  basis  for  this 
proposed  determination  for  each 
amendment  request  is  shown  below. 

The  Commission  is  seeking  public 
comments  on  this  proposed 
determination.  Any  comments  received 
within  30  days  after  the  date  of 
publication  of  this  notice  will  be 
considered  in  making  any  final 
determination. 

Normally,  the  Commission  will  not 
issue  the  amendment  until  the 
expiration  of  the  30-day  notice  period. 
However,  should  circumstances  change 
during  the  notice  period  such  that 
failure  to  act  in  a  timely  way  would 
result,  for  example,  in  derating  or 
shutdown  of  the  facility,  the 
Commission  may  issue  the  license 
amendment  before  the  expiration  of  the 
30-day  notice  period,  provided  that  its 
final  determination  is  that  the 
amendment  involves  no  significant 
hazards  consideration.  The  final 
determination  will  consider  all  public 
and  State  comments  received  before 
action  is  taken.  Should  the  Commission 
take  this  action,  it  will  publish  in  the 
Federal  Register  a  notice  of  issuance 
and  provide  for  opportunity  for  a 
hearing  after  issuance.  The  Commission 
expects  that  the  need  to  take  this  action 
will  occur  very  infrequently. 

Written  comments  may  be  submitted 
by  mail  to  the  Rules  Review  and 
Directives  Branch.  Division  of  Freedom 
of  Information  and  Publications 
Services,  Office  of  Administration,  U.S. 
Nuclear  Regulatory  Commission, 
Washington,  DC  20555,  and  should  cite 
the  publication  dale  and  page  number  of 
this  Federal  Register  notice.  Written 
comments  may  also  be  delivered  to 
Room  P-223,  Phillips  Building,  7920 
Norfolk  Avenue.  Bethesda,  Maryland 
from  7:30  a.m.  to  4:15  p.m.  Federal 
workdays.  Copies  of  written  comments 
received  may  be  examined  at  the  NRC 


Public  Document  Room,  the  Gelman 
Building,  2120  L  Street,  NW., 
Washington,  DC  20555.  The  filing  of 
requests  for  a  hearing  and  petitions  for 
leave  to  intervene  is  discussed  below. 

By  October  1, 1993,  the  licensee  may 
file  a  request  for  a  hearing  with  respect 
to  issuance  of  the  amendment  to  the 
subject  facility  operating  license  and 
any  person  whose  interest  may  be 
affected  by  this  proceeding  and  who 
wishes  to  participate  as  a  party  in  the 
proceeding  must  file  a  written  request 
for  a  hearing  and  a  petition  for  leave  to 
intervene.  Requests  for  a  hearing  and  a 
petition  for  leave  to  intervene  shall  be 
filed  in  accordance  with  the 
Commission's  "Rules  of  Practice  for 
Domestic  Licensing  Proceedings"  in  10 
CFR  Part  2.  Interested  persons  should 
consult  a  current  copy  of  10  CFR  2.714 
which  is  available  at  the  Commission's 
Public  Document  Room,  the  Gelman 
Building,  2120  L  Street,  NW., 
Washington,  DC  20555  and  at  the  local 
public  document  room  for  the  particular 
facility  involved.  If  a  request  for  a 
hearing  or  petition  for  lyave  to  intervene 
is  filed  by  the  above  date,  the 
Commission  or  an  Atomic  Safety  and 
Licensing  Board,  designated  by  the 
Commission  orjby  the  Chairman  of  the 
Atomic  Safety  and  Licensing  Board 
Panel,  will  rule  on  the  request  and/ or 
petition;  and  the  Secretary  or  the 
designated  Atomic  Safety  and  Licensing 
Board  will  issue  a  notice  of  a  hearing  or 
an  appropriate  order. 

As  required  by  10  GFR  2.714,  a 
petition  for  leave  to  intervene  shall  set 
forth  with  particularity  the  interest  of 
the  petitioner  in  the  proceeding,  and 
how  that  interest  may  be  affected  by  the 
results  of  the  proceeding.  The  petition 
should  specifically  explain  the  reasons 
why  intervention  should  be  permitted 
with  particular  referent  e  to  the 
following  factors:  (lithe  nature  of  the 
petitioner's  right  under  the  Act  to  be 
made  a  party  to  the  pro  :eeding;  (2)  the 
nature  and  extent  of  the  petitioner's 
property,  financial,  or  ether  interest  in 
the  proceeding;  and  (l3)  the  possible 
effect  of  any  order  whii  h  may  be 
entered  in  the  proceeding  on  the 
petitioner's  interest.  The  petition  should 
also  identify  the  specific  aspect(s)  of  the 
subject  matter  of  the  priceeding  as  to 
which  petitioner  wishes  to  intervene. 
Any  person  who  has  fihd  a  petition  for 
leave  to  intervene  or  who  has  been 
admitted  as  a  party  ma}  amend  the., 
petition  without  requesting  leave  of  the 
Board  up  to  15  days  prior  to  the  first 
prehearing  conference  scheduled  in  the 
proceeding,  but  such  ar  amended 
petition  must  satisfy  th  5  specificity 
requirements  described  above. 


Not  later  than  15  days  prior  to  the  first 
prehearing  conference  scheduled  in  the 
proceeding,  a  petitioner  shall  file  a 
supplement  to  the  petition  to  intervene 
which  must  include  a  list  of  the 
contentions  which  are  sought  to  be 
litigated  in  the  matter.  Each  contention 
must  consist  of  a  specific  statement  of 
the  issue  of  law  or  fact  to  be  raised  or 
controverted.  In  addition,  the  petitioner 
shall  provide  a  brief  explanation  of  the 
bases  of  the  contention  and  a  concise 
statement  of  the  alleged  facts  or  expert 
opinion  which  support  the  contention 
and  on  which  the  petitioner  intends  to 
rely  in  proving  the  contention  at  the 
hearing.  The  petitioner  must  also 
provide  references  to  those  specific 
sources  and  documents  of  which  the 
petitioner  is  aware  and  on  which  the 
petitioner  intends  to  rely  to  establish 
those  facts  or  expert  opinion.  Petitioner 
must  provide  sufficient  information  to 
show  that  a  genuine  dispute  exists  with 
the  applicant  on  a  material  issue  of  law 
or  fact.  Contentions  shall  be  limited  to 
matters  within  the  scope  of  the 
amendment  under  consideration.  The 
contention  must  be  one  which,  if 
proven,  would  entitle  the  petitioner  to 
relief  A  petitioner  who  fails  to  file  such 
a  supplement  which  satisfies  these 
requirements  with  respect  to  at  least  one 
contention  will  not  be  permitted  to 
participate  as  a  party. 

Those  permitted  to  intervene  become 
parties  to  the  proceeding,  subject  to  any 
limitations  in  the  order  granting  leave  to 
intervene,  and  have  the  opportunity  to 
participate  fully  in  the  conduct  of  the 
hearing,  including  the  opportunity  to 
present  evidence  and  cross-examine 
witnesses. 

If  a  hearing  is  requested,  the 
Commission  will  make  a  final 
determination  on  the  issue  of  no 
significant  hazards  consideration.  The 
final  determination  will  serve  to  decide 
when  the  hearing  is  held. 

If  the  final  determination  is  that  the 
amendment  request  involves  no 
significant  hazards  consideration,  the 
Commission  may  issue  the  amendment 
and  make  it  immediately  effective, 
notwithstanding  the  request  for  a 
hearing.  Any  hearing  held  would  take 
place  after  issuance  of  the  amendment 
If  the  final  determination  is  that  the 
amendment  request  involves  a 
significant  hazards  consideration,  any 
hearing  held  would  take  place  before 
the  issuance  of  any  amendment. 

A  request  for  a  hearing  or  a  petition 
for  leave  to  intervene  must  be  filed  with 
the  Secretary  of  the  Commission,  US. 
Nuclear  Regulatory  Commission, 
Washington,  DC  20555,  Attention: 
Docketing  and  Services  Branch,  or  may 
be  delivered  to  the  Commission's  Public 
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Document  Room,  the  Ceiman  Building. 
2120  L  Street.  NW..  Washington  DC 
2055S.  by  the  above  date  Where 
petitions  are  filed  during  the  last  10 
days  of  the  notice  peri'jd.  it  is  requested 
that  the  petitioner  promptly  so  inform 
the  Commission  by  a  toll-free  telephone 
call  to  Western  Union  at  l-(800)  248- 
^5100  (in  Missouri  l-(8n(J)  342-6700). 
The  Western  Union  operator  should  be 
given  Datagram  Identification  Number 
N1023  and  the  following  message 
addressed  to  (Project  nirector): 
petitioner's  name  and  telephone 
number,  date  petition  was  mailed,  plant 
name,  and  publication  date  and  page 
number  of  this  Federal  Register  notice 
A  copy  of  the  petition  should  also  be 
sent  to  the  Office  of  the  General 
Counsel,  U.S.  Nuclear  Regulatory 
Commission,  Washington.  DC  20555. 
and  to  the  attorney  for  the  licensee. 

Nontiraely  filings  of  petitions  for 
leave  to  intervene,  amended  petitions, 
supplemental  petitions  and/or  requests 
for  a  hearing  will  not  be  entertained 
absent  a  determination  by  the 
Commission,  the  presiding  officer  or  the 
Atomic  Safety  and  Licensing  Borird  that 
the  petition  and/or  request  should  be 
granted  based  upon  a  balancing  of 
factors  specified  in  10  CFR 
2  714(aHl)(iHv)  and  2.714(d) 

For  further  details  with  respef.1  to  this 
action,  see  the  application  for 
.amendment  which  is  available  for 
public  inspection  at  the  Commission's 
Public  Document  Room,  the  Geiman 
Building.  2120  L  Street.  NW.. 
Washington.  EX:  20555.  and  at  the  local 
public  document  room  for  the  particular 
f.icility  involved. 

Boston  Edison  Companyj  Docket  No. 
30-293,  Pilgrim  Nuclear  Power  Station. 
Plymouth  County,  Mass^ichusetts 

Dote  of  amendment  reqtiest  August  9. 
1993 

Description  of  amendment  request 
The  proposed  change  would  revise 
setpoints  for  certain  in.stru mentation 
listed  in  Technical  Specification  Tables 
3.1.1.  3.2.B.  3.2.C-2.  3  2-G.  and 
associated  Bases.  In  conjunction  with 
the  .st^tpoint  evaluations.  Boston  Edison 
Company  has  reviewed  the  effects  of 
increased  cahbration  intervals  on 
instrument  drif).  The  increased 
calibration  interval  will  not  adversely 
affect  plant  operations  or  safety.  The 
process  and  methodology  for 
determining  setpoints  was  presented  in 
a  Boston  Edison  submittal  dated  June  7. 
1993. 

Basis  for  proposed  no  significant 
hazards  consideration  determination. 
As  required  by  10  CFR  50.91(a).  the 
licensee  has  provided  its  analysis  of  the 
issue  of  no  significant  hazards 


consideration,  which  is  presented 
below: 

1.  The  operation  of  Pilgrim  Station  in 
accordance  vith  the  proposed  amendment 
will  not  involve  a  significant  increase  in  the 
protMbility  or  consequences  of  an  accident 
previously  evaluated. 

The  proposed  changes  do  not  physically 
impact  the  design  or  functional  requirements 
of  associated  systems.  The  proposed  changes 
do  not  degrade  the  performance  or  increase 
the  challenges  to  the  associated  safety 
systems  assumed  to  function  in  the  accident 
analyses.  The  proposed  changes  do  not  affuct 
the  availability  of  of  equipment  or  systems 
required  to  mitigate  the  consequences  of  an 
accident,  and  do  not  affect  the  availability  of 
redundant  systems  or  equipment.  The  plant 
will  continue  to  operate  within  the  limits 
speciHed  in  the  Core  Operating  Limits  Report 
(CX)LR)  and  tu  take  the  same  actions  if 
setpotnt  limits  are  excfieded.  In  addition,  the 
proposed  setpoint  changes  were  developed 
using  the  guidance  provided  in  Generic 
Letter  91-04. 

Therefore,  the  proposed  changes  do  not 
.significantly  incruase  the  protwbilily  or 
consequences  of  an  accident  previouK'y 
evaluated. 

2.  The  operation  of  Pilgrim  Station  in 
accordance  with  the  proposed  amendment 
will  not  create  the  possibility  of  a  new  or 
different  kind  of  accident  from  any  acrid<*ni 
previously  analyzed. 

The  proposed  changes  do  not  add  or 
remove  active  components  and  therefore  do 
not  introduce  failure  mechanisms  of  a 
difff.-ent  type  than  those  previously 
evaluated.  In  addition,  the  surveillant  e  test 
requirements  and  the  way  surveillance  tests 
are  performed  will  remain  unchanged.  Since 
the  intended  operation  and  function  of  the 
analyzed  systems  do  not  change  as  a  result 
of  the  setpoint  analysis,  no  new  initiators  are 
introduced  which  are  capable  of  initiating  an 
accident  which  would  render  these  systems 
unabie  to  provide  their  required  protection 
Thenfore,  the  proposed  changes  do  not 
create  the  possibility  of  a  new  or  differunt 
kind  of  accident  from  any  accident 
previously  evaluated. 

3.  The  operation  of  Pilgrim  Station  in 
accordance  with  the  proposed  amendment 
will  nut  involve  a  significant  reduction  in  the 
margin  of  safety. 

Altnough  the  proposed  TtH:hnical 
Si'tecification  changes  will  result  in  a/i 
increase  in  the  i.nterval  botwwn  survoillante 
tests,  the  existing  margins  of  safety  are 
maintained  through  our  proposed  setpoint 
revisions.  The  pro[ioscd  setpoint  changes 
either  increase  the  plant  safety  margin  or 
maintain  the  existing  margin  and  do  nut 
significantly  impact  the  availability, 
perfornanco.  or  intended  function  of  the 
affected  systems  Therefore,  the  assumptions 
in  the  accident  analyses  am  not  impiactcd. 
and  the  proposed  Technical  Specification 
changes  do  not  significantly  reduce  a  margin 
of  safety. 

The  NRC  staff  has  reviewed  the 
licensee's  analysis,  and  based  on  this 
review,  it  appears  that  the  three 
standards  of  50.92(c)  are  satisfied. 
Therefore,  the  NRC  staff  proposes  to 


determine  that  the  amendment  request 
involves  no  significant  hazards 
consideration. 

Locai  Public  Document  Room 
location:  Plymouth  Public  Library.  11 
North  Street.  Plymouth,  Massachusetts 
02360. 

Attorney  for  licensee:  W.  S.  Stowe, 
Esquire,  Boston  Edison  Company,  800 
Boylston  Street,  36th  Floor,  Boston, 
Massachusetts  02199. 

NRC  Project  Director:  Walter  R.  Butler 

Carolina  Power  &  Light  Company, 
Docket  No.  50-261,  H.  B.  Robinson 
Steam  Electric  Plant,  Unit  No.  2. 
Darlington  County,  South  Carolina 

Date  of  amendment  request:  August  5. 
1993 

Description  of  amendment  request: 
The  proposed  amendment  would 
provide  a  clarification  of  the  emergency 
diesel  generator  testing  requirements  in 
Technical  Specification  (TS)  4.6.1.1  and 
4  6  1.4.  In  TS  4.6.11  the  amendment 
would  replace  the  wording  with  more 
specific  and  detailed  testing  criteria 
which  is  more  consistent  with  the 
improved  Standard  Technical 
Specifications.  In  TS  4.6.1.4  the  change 
would  include  limitations  for  the 
continuous  load  rating  and  the  short- 
term  ove<;load  rating. 

Dnsisjof^pfcq^sed  no  significant 
hazards  consideration  determination 
As  required  by  10  CFR  50.91(a).  the 
licensee  has  provided  its  analysis  of  the 
issue  of  no  significant  hazards 
consideration,  which  is  presented 
below: 

1.  The  proposiid  amendment  does  not 
i;,vt)lve  a  significant  incroase  in  the 
probability  or  consequences  of  an  accident 
previously  evaluated.  These  changes  merely 
clarify  Emergency  Diesel  Generatgr  (EDG) 
s'lrveillance  requirements  and  load  limits. 
The  revised  information  would  essontially 
involve  no  changes  in  the  way  that 
surveillance  testing  is  being  performed  but 
would  upgrade  the  TS  to  he  consistent  with 
current  interpretations  and  standards  and 
provide  more  specific  and  detailed  criteria 
for  surveillance  testing  and  load  limits.  Thesi; 
surveillance  tests  and  load  limits  help  to 
(insure  EOT.  operability  and  availability  aiul 
have  no  impact  on  the  probability  or 
consequences  of  any  accident  previously 
RVHluated. 

2.  The  pnipos<'d  amendment  does  not 
i;rHate  the  p<issib:Iity  of  a  new  or  different 
kind  of  accident  from  any  accident 
previously  evaluated.  The  changes  aff»H;t  EDG 
surveillance  testing  criteria  and  load  limits. 
They  do  not  represent  any  changes  in  current 
testing  methodologies;  they  merely  update 
the  TS  to  reflect  current  interpretations  and 
standards.  There  will  be  no  change  to 
equipment  or  modes  of  operation  or  testing 
of  equipment.  No  physical  plant  changes  will 
result  from  this  amendment.  The  proposed 
a.iiendmeni  involves  wording  only,  and  this 
is  to  reflect  current  interpretations  and 
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standards.  Therefore,  the  proposed  changes 
do  not  create  the  possibility  of  a  new  or 
different  kind  of  accident  from  any  accident 
previously  evaluated, 

3.  The  proposed  amendment  does  not 
involve  a  significant  reduction  in  the  margin 
of  safety.  The  changes  proposed  only  clarify 
existing  EDG  surveillance  requirements.  No 
requirements  would  be  added  or  deleted  by 
these  changes;  they  would  only  result  in 
more  specific  and  detailed  criteria.  Further, 
these  changes  would  not  result  in  any 
changes  to  current  testing  procedures  and 
methodologies.  They  would  merely  update 
the  TS  to  current  interpretations  and 
standards.  Therefore,  the  proposed  changes 
do  not  involve  a  significant  reduction  in  a 
margin  of  safety. 

The  NRC  staff  has  reviev^^ed  the 
licensee's  analysis  and,  based  on  this 
review,  it  appears  that  the  three 
standards  of  10  CFR  50.92(c)  are 
satisfied.  Therefore,  the  NRC  staff 
proposes  to  detennine  that  the 
amendment  request  involves  no 
significant  hazards  consideration. 

Local  Public  Document  Room 
location:  Hartsville  Memorial  Library, 
Home  and  Fifth  Avenues,  Hartsville, 
South  Carolina  29550 

Attorney  for  licensee:  R.  E.  Jones, 
General  Counsel,  Carolina  Power  & 
Light  Company,  Post  Office  Box  1551, 
Raleigh.  North  Carolina  27602 

NRC  Project  Director  S.  Singh  Bajwa 

Carolina  Power  &  Light  Company,  et 
al.,  Docket  No.  50-400,  Shearon  Harris 
Nuclear  Power  Plant,  Unit  1,  Wake  and 
Chatham  Counties,  North  Carolina 

Date  of  amendment  request:  July  26, 
1993 

Description  of  amendment  request: 
The  amendment  request  would 
incorporate  into  Technical  Specification 
3.7.1.2.b.l  the  revised  capabilities  of  the 
auxiliary  feedwater  (AF\V)  system 
design.  The  change  also  updates  the 
Bases  for  3.7.1.2  to  incorporate  the  new 
design  capabilities. 

Basis  for  proposed  no  significant 
hazards  consideration  determination: 
As  required  by  10  CFR  50.91(a).  the 
licensee  has  provided  its  analysis  of  the 
issue  of  no  significant  hazards 
consideration,  which  is  presented 
below: 

1.  The  proposed  amendment  does  not 
involve  a  significant  increase  in  the 
probability  or  consequences  of  an  accident 
previously  evaluated. 

The  proposed  changes  will  not  adversely 
affect  system  performance.  The  proposed 
changes  have  no  effect  on  the  probability  of 
occurrence  of  an  accident  previously 
evaluated  since  the  AFW  System  is  not 
related  to  the  initiation  of  any  analyzed 
accident.  As  an  engineered  safety  system, 
AFW  is  required  to  mitigate  those  event* 
which  result  in  a  decrease  in  secondary  side 
inventory.  With  the  addition  of  an  auto-open 
feature,  which  utilizes  the  same  signals  as 


those  which  automatically  stert  the  motor 
driven  pumps,  the  ability  of  tie  AFW  System 
to  maintain  the  heat  sink  capfbilities  of  the 
steam  generator  is  not  affected.  This  project 
does  not  reduce  system/equipment 
redundancy  or  independence  nor  does  it 
have  detrimental  effects  on  single  failure 
considerations.  Likewise,  the  deletion  of 
testing  the  auto-close  feature  on  the  AFW 
pump  recirculation  line  isolation  valves  has 
no  impact  on  the  AFW  System's  ability  to 
perform  at  its  design  functions. 

Therefore,  there  would  be  no  increase  in 
the  probability  or  consequences  of  an 
accident  previously  evaluated. 

2.  The  proposed  amendment  does  not 
create  the  possibility  of  a  new  or  different 
kind  of  accident  from  any  accident 
previously  evaluated. 

As  stated  above,  the  proposed  changes  will 
not  adversely  affect  system  performance.  No 
new  failure  mechanisms  are  introduced  by 
this  change  request.  This  request  does  not 
introduce  equipment  or  s>'stem  operating 
parameters,  configurations,  or  conditions  that 
are  not  Ixjunded  by  current  FSAR 
assumptions.  The  fail-safe  position  of  the 
FCVs  both  before  and  after  the  logic  change 
is  open.  Failure  of  the  contro  logic  to  the 
flow  control  valves  will  caus'^  the  valves  to 
fail  to  the  open  position,  pro'iding  full  flow 
to  the  steam  generators. 

Therefore,  the  proposed  changes  do  not 
create  the  possibility  of  a  nev  or  different 
kind  of  accident  from  any  accident 
previously  evaluated. 

3.  The  proposed  amendment  does  not 
involve  a  significant  reduction  in  the  margin 
of  safety. 

The  changes  described  herein  do  not  affect 
any  safety  limit  and/or  limiting  safely  system 
setting  as  governed  by  the  Te  :hnical 
Specifications.  The  margjn  o  safety  for  the 
AFW  System  as  described  in  the  BASES  to 
Technical  Specification  3.7.1  2  is  not 
reduced  as  the  pump  capacit  es  and  the 
ability  to  perform  a  plant  cocldown  are  not 
affected.  ] 

Therefore,  the  proposed  changes  do  not 
involve  a  significant  reduction  in  a  margin  of 
safety. 

The  NRC  staff  has  reviewed  the 
licensee's  analysis  and.  btsed  on  this 
review,  it  appears  that  the  three 
standards  of  10  CFR  50.92(c)  are 
satisfied.  Therefore,  the  NRC  staff 
proposes  to  determine  that  the 
amendment  request  invol  'es  no 
significant  hazards  consiceration. 

Local  Public  Document  Room 
location:  Cameron  Village  Regional 
Library.  1930  Clark  Aveni  e,  Raleigh, 
North  Carolina  27605 

Attorney  for  licensee:  R  E.Jones, 
General  Counsel,  Caroline  Power  & 
Light  Company,  Post  Office  Box  1551, 
Raleigh,  North  Carolina  2"602 

NRC  Project  Director:  S  Singh  Bajwa 


Connecticut  Yankee  Atomic  Power 
Company,  Docket  No.  50-213,  Haddam 
Neck  Plant.  Middlesex  County. 
Connecticut 

Date  of  amendment  request:  July  21. 
1993 

Description  of  amendment  request: 
The  amendment  will  revise  the 
Technical  Specifications  (TS)  to  remove 
a  footnote  from  Tables  3.3-9  and  4.3-7. 
These  entries  each  reference  a  footnote 
which  states;  "Automatic  termination  of 
blowdown  requirement  will  become 
effective  upon  completion  of  proposed 
modification  to  provide  automatic 
termination."  The  modification  has 
been  completed  and  the  footnote  is  no 
longer  applicable.  The  licensee  will  add 
a  new  footnote  to  the  TS  for  the  steam 
generator  blowdown  radioactivity 
monitors  which  will  state  that  the 
operability  requirements  for  the 
monitors  are  not  applicable  during 
Modes  5  and  6. 

Basis  for  proposed  no  significant 
hazards  consideration  determination: 
As  required  by  10  CFR  50.91(a).  the 
licensee  has  provided  its  analysis  of  the 
issue  of  no  significant  hazards 
consideration,  which  is  presented 
below; 

The  proposed  changes  do  not  involve  a 
significant  hazards  consideration  t)ecause  th>> 
changes  would  not: 

1.  Involve  a  significant  increase  in  the 
probability  or  consequences  of  an  accident 
previously  evaluated. 

The  proposed  change  to  eliminate  the 
footnotes  in  Technical  Specification  Tables 
3.3-7  and  4.3-9,  which  state  that  the 
requirement  regarding  the  automatic 
termination  of  blowdown  will  become 
effective  when  a  modification  installing  the 
capability  is  completed,  reflects  the 
completion  of  the  plant  design  change 
providing  this  capability.  These  proposed 
changes  will  result  in  the  establishment  of 
minimum  operability  restrictions  and 
surveillance  requirements  for  the  steam 
generator  blowdown  line  gross  radioactivity 
monitors.  Also,  the  proposed  changes  to 
incorporate  a  footnote  to  denote  that  the 
operability  requirements  for  the  steam 
generator  blowdown  radioactivity  monitors 
are  not  applicable  during  Modes  5  or  6  will 
permit  CYAPCO  to  meet  the  intent  of 
Technical  Specification  3.3.3.7.  and 
eliminate  an  unnecessarily  restrictive 
requirement.  Therefore,  the  proposed 
changes  do  not  involve  a  significant  increase 
in  the  probability  or  consequences  of  an 
accident  previously  evaluated. 

2.  Create  the  possibility  of  a  new  or 
different  kind  of  accident  from  any 
previously  analyzed. 

The  proposed  change  to  eliminate  the 
footnotes  in  Technical  Specification  Tables 
3.3-7  and  4  3-9,  which  state  that  the 
requirement  regarding  the  automatic 
termination  of  blowdown  will  become 
effective  when  a  modification  installing  the 
capability  is  completed,  reflects  the 
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completion  of  the  plant  design  change 
providing  this  capability.  These  proposed 
changes  will  result  in  the  establishment  of 
minimum  operability  restrictions  and 
surveillance  requirements  for  the  steam 
generator  blowdown  line  gross  radioactivity 
monitors.  Al.so,  the  proposed  change  to 
incorporate  a  footnote  to  denote  that  the 
operability  requirements  for  the  steam 
generator  blowdown  radioactivity  monitors 
are  not  applicable  during  Modes  5  or  6  will 
permit  CYAPCO  to  meet  the  intent  of 
Technical  Specification  3.3  3.7,  and 
eliminate  an  unnecessarily  restrictive 
requirement.  Therefore,  the  proposed 
changes  do  not  create  the  possibility  of  a  new 
or  different  kind  of  accidpnt  from  any 
previously  analyzed. 

3.  Involve  a  significant  reduction  in  a 
margin  of  safety. 

The  proposed  change  to  eliminate  the 
footnotes  in  Technical  Specification  Tables 
3  3-7  and  4.3-9.  which  state  that  the 
requirement  regarding  the  automatic 
tprmination  of  blowdown  will  become 
effective  when  a  modification  installing  the 
capability  is  completed,  reflects  the 
completion  of  the  plant  design  change 
providing  this  capability.  These  proposed 
changes  will  result  in  the  establishment  of 
minimum  operability  restriction  and 
sur\'eillance  requirements  for  the  steam 
generator  blowdown  line  gross  radioactivity 
monitors,  also,  the  proposed  change  tn 
incorporate  a  footnote  to  denote  that  the 
operability  requirements  for  the  steam 
^nerator  blowdown  radioactivity  monitors 
'  are  not  applicable  during  Modes  5  or  6  will 
permit  CYAPCO  to  meet  the  intent  of 
Technical  Specification  3.3.3.7.  and 
eliminate  an  unnecessarily  restrictive 
requirement.  Therefore,  the  proposed 
changes  do  not  involve  a  significant 
reduction  in  a  margin  of  safety. 

The  ^RC  staff  has  reviewed  the 
licensee's  analysis  and,  based  on  this 
review,  it  appears  that  the  three 
standards  of  10  CFR  50.92(cl  are 
satisfied  Therefore,  the  NRC  staff 
proposes  to  determine  that  the 
amendment  request  involves  no 
significant  hazards  consideration. 

Local  Public  Document  Room 
location:  Russell  Library,  123  Broad 
Street.  Middietown,  Connecticut  06457. 

Attorney  for  licensee:  Gerald  Garfield. 
Esquire.  Day.  Berry  &  Howard. 
Counselors  at  Law.  City  Place.  Hartford. 
Connecticut  06103-3499. 

NRC  Project  Director:  John  F.  Stolz 

Connecticut  Yankee  Atomic  Power 
Company.  Docket  No.  50-213,  Haddam 
Neck  Plant,  Middlesex  County, 
Connecticut 

Date  of  amendment  request:  July  26. 
1993 

Description  of  amendment  request: 
The  amendment  will  revise  Action 
statement  "a"  of  Technical  Specification 
(TS)  Section  3.5.1.  "ECCS  Subsystems  - 
T.,,  Greater  Than  of  Equal  to  350°F." 
This  change  will  allow  redundant  train 


operability  to  be  verified  operable  by 
examination  of  appropriate  plant 
records  rather  than  performing  test  of 
redundant  equipment  which  would 
render  the  entire  ECCS  subsystem 
inoperable  while  the  testing  is  being 
performed. 

Basis  for  proposed  no  significant 
hazards  consideration  determination: 
As  required  by  10  CFR  50.91(a).  the 
licensee  has  provided  its  analysis  of  the 
issue  of  no  significant  hazards 
consideration,  which  is  presented 
below: 

The  proposed  changes  do  not  involve  an 
SHC  (significant  hazards  consideration] 
because  the  changes  do  not: 

1.  Involve  a  significant  increase  in  the 
probability  of  consequences  of  an  accident 
previously  evaluated. 

The  proposed  change  to  Technical 
Specification  3.5.1  ACTION  statement  "a" 
would  replace  the  word  "test"  to  "verify 
operability  of  for  the  situation  where  one 
ECCS  subsystem  is  inoperable.  This  change 
only  affects  the  means  by  which  a  remaining 
HPSI  [high  pressure  safety  injection]  pump. 
LPSI  (low  pressure  safety  injection]  pump,  or 
RHR  [residual  heat  removal]  pump  is  judged 
to  be  operable.  It  would  not  adversely  affect 
the  integrity  of  structures  or  systems  whose 
loss  may  otherwise  result  in  the  initiation  of 
a  design-basis  accident  such  as  a  LOCA. 
Neither  would  the  change  affect  the 
consequences  of  an  accident.  The  change  to 
Section  3.5.1  would  not  affect  the 
performance  of  the  ECCS.  Moreover,  it  would 
prevent  the  recurring  situation  whereby,  due 
to  the  method  of  testing  these  pumps  at  the 
Haddam  Neck  Plant,  the  opposite  train 
pump(s)  is  rendered  inoperable  when  testing 
to  fulfill  the  current  requirements  of  the 
technical  specifications.  Rendering  both 
trains  of  equipment  inop>erable  results  in  an 
unnecessary  elevated  risk  configuration  at 
present.  During  this  time  of  testing,  which 
could  be  one  hour  or  more,  the  plant  is 
subjected  to  a  condition  where  an  event  (e.g., 
LOCA)  alone  could  increase  the  risk  of  core 
damage.  Therefore,  overall  risks  are 
minimized  by  verifying  operability  by  the 
most  prudent  means  under  these 
circumstances.  The  consequences  of  a 
previously  analyzed  accident  are  not 
increased  by  the  proposed  change. 

The  changes  to  Technical  Specification 
Sections  4.5.1  and  4.5.2  are  proposed  to 
achieve  consistency  with  Section  3.5.1.  They 
would  move  surveillance  requirement  4.5.1b 
from  Technical  Specification  3/4.5.1  to 
Technical  Specification  3/4.5.2,  and  reletter 
the  remaining  requirements.  No  surveillance 
requirements  are  changed,  therefore,  this 
aspect  of  the  change  will  not  impact  the 
probability  or  consequences  of  accidents. 

In  summary,  the  proposed  changes  do  not 
involve  a  significant  increase  in  the 
probability  or  consequences  of  an  accident 
previously  analyzed. 

2.  Create  the  possibility  of  a  new  or 
different  kind  of  accident  from  any 
previously  analyzed. 

There  is  no  change  to  the  design  of  the 
plant.  Only  the  method  of  confirming 
operability  of  an  ECCS  subsystem  is  affected 


by  this  proposed  change.  The  failure  modes 
of  equipmei.;  is  not  affected.  The  overall 
availability  of  safety-related  equipment  is 
iaiproved  by  not  having  to  unnecessarily 
enter  Technical  Specification  Section  3.0.3  as 
a  cpnsequence  of  the  current  requirement  to 
test  the  opposite  train  pump.  The  changes  to 
Sections  4.5.1  and  4.5.2  also  do  not  create  the 
possibility  of  a  new  or  different  kind  of 
accident  previously  analyzed. 

3.  Involved  a  significant  reduction  in  a 
margin  of  safety. 

The  changes  will  still  require  an 
operability  verification  if  one  subsystem  were 
declared  inoperable.  This  would  involve  an 
assessment  within  two  hours  of  the  potential 
cause  of  the  pump  being  inoperable  and  a 
judgment  as  to  the  likelihood  that  the 
opposite  train  is  similarly  affected.  The 
determination  of  operability  can  be  made  by 
analysis  or  inspection.  Moreover,  the 
wording  of  the  proposed  technical 
specification  change  does  not  preclude 
testing  if  this  is  the  most  prudent  coarse  of 
action.  The  proposed  changes  reduce  the 
time  that  the  opp>osite  train  is  unavailable 
due  to  testing.  Therefore,  the  proposed 
changes  do  not  involve  a  significant    ' 
reduction  in  the  margin  of  safety. 

The  NRC  staff  has  reviewed  the 
licensee's  analysis  and.  based  on  this 
review,  it  appears  that  the  three 
standards  of  10  CFR  50.92(c)  are 
satisfied.  Therefore,  the  NRC  staff 
proposes  to  determine  that  the 
amendment  request  involves  no 
significant  hazards  consideration. 

Local  Public  Document  Room 
location:  Russell  Library,  123  Broad 
Street.  Middietown.  Connecticut  06457. 

Attorney  for  licensee:  Gerald  Garfield. 
Esquire.  Day.  Berry  &  Howard. 
Counselors  at  Law.  City  Place.  Hartford. 
Connecticut  06103-3499. 

NRC  Project  Director  John  F.  Stolz 

Connecticut  Yankee  Atomic  Power 
Company  (CYAPCO)  and  Northeast 
Nuclear  Energy  Company  (NNECO), 
Docket  Nos.  50-213.  50-245.  50-336  and 
50-423,  Haddam  Neck  Plant  and 
Millstone  Nuclear  Power  Station,  Units 
1,  2  and  3,  Middlesex  County  and  New 
London  County,  Connecticut 

Date  of  amendment  request:  July  16. 
1993 

Description  of  amendment  request: 
The  amendments  would  change  the 
submittal  frequency  of  the  Radioactive 
Effluent  Release  Report  from 
semiannual  to  annual  to  be  submitted 
by  May  1  of  each  year.  Also.  CYAPCO 
and  NNECO  propose  to  consolidate  the 
Radioactive  Effluent  Release  Report  and 
the  Radioactive  Effluents  Dose  Report 
into  a  single  annual  report  entitled 
Radioactive  Effluent  Report. 

Basis  for  proposed  no  significant 
hazards  consideration  determination: 
As  required  by  10  CFR  50.91(a),  the 
licensee  has  provided  its  analysis  of  the 
issue  of  no  significant  hazards 
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consideration,  which  is  presented 
below: 

The  proposed  changes  do  not  involve  a 
significant  hazards  consideration  because  the 
changes  would  not: 

1.  Involve  a  significant  increpse  in  the 
probability  or  consequences  of  an  accident 
previously  evaluated 

The  proposed  changes  are  l>eing  requested 
to  implement  a  revision  to  10CFR50.36a 
published  in  the 

Federal  Register  on  August  31. 199312],  to 
ensure  that  each  of  the  plant  Technical 
Specifications  are  consistent  with  each  other, 
and  to  consolidate  the  Radioactive  Effluent 
Release  Report  and  the  Radioactive  Effluents 
Dose  Report  Into  a  single  annual  report.  The 
proposed  changes  to  the  Technical 
Specifications  do  not  alter  any  administrative 
controls  over  radioactive  effluents,  nor  do 
they  affect  any  accident  evaluations.  Also, 
the  proposed  changes  do  not  involve  any 
physical  alterations  to  the  plants  with  respect 
to  radioactive  effluents.  The  proposed 
changes  would  only  affect  the  reporting 
requirements  concerning  routine  data  for 
radioactive  effluents;  thus,  the  proposed 
changes  cannot  affect  the  probability  or 
consequences  of  an  accident  previously 
evaluated.  ' 

2.  Create  the  possibility  of  a  new  or 
different  kind  of  accident  from  any 
previously  evaluated 

The  proposed  changes  are  being  requested 
to  implement  a  revision  to  lOCFR50.36a 
published  in  the  Federal  Register  on  August 
31, 1993(2],  to  ensure  that  each  of  the  plant 
Technical  Specifications  are  consistent  with 
each  other,  and  to  consolidate  the 
Radioactive  Effluent  Release  Report  and  the 
Radioactive  Effluents  Dose  Report  into  a 
single  annual  report.  The  proposed  changes 
to  the  Technical  Specifications  do  not  alter 
any  administrative  controls  over  radioactive 
effluents,  nor  do  they  involve  any  physical 
alterations  to  the  plants  with  respect  to 
radioactive  effluents.  Also,  the  proposed 
changes  do  not  change  the  method  by  which 
any  safety-related  system  performs  its 
function.  The  proposed  changes  would  only 
affect  the  reptHling  requirements  concerning 
routine  data  for  radioactive  effluents;  thus, 
the  proposed  changes  cannot  create  the 
possibility  of  a  new  or  different  kind  of 
accident  form  any  previously  evalualed. 

3.  Inwlve  a  significant  reduction  in  a 
margin  of  safety 

The  proposed  changes  are  being  requested 
to  implement  a  revision  to  10CFR50.36a 
published  in  the  Federal  Register  on  August 
31, 199312],  to  ensure  that  each  of  the  plant 
Technical  Specifications  are  consistent  with 
each  other,  and  to  consolidate  the 
Radioactive  Effluent  Release  Report  and  the 
Radioactive  Effluents  Dose  Report  into  a 
single  annual  report.  The  p>roposed  changes 
to  the  Technical  Specifications  do  not  alter 
any  administrative  controls  over  radioactive 
effluents,  nor  do  they  involve  any  physical 
alterations  to  the  plants  with  respect  to 
radioactive  effluents.  The  proposed  changes 
would  only  affect  the  reporting  requirements 
concerning  routine  data  for  radioactive 
effluents;  thus,  the  proposed  changes  cannot 
involve  a  significant  reduction  in  a  margin  of 
safety. 


The  NRC  staff  has  reviewed  the 
licensee's  analysis  and,  based  on  this 
review,  it  appears  that  the  th  ree 
standards  of  10  CFR  50.92{c,  are 
satisfied.  Therefore,  the  NRC  staff 
proposes  to  determine  that  the 
amendment  request  involves  no 
significant  hazards  consideration. 

Local  Public  Document  Room 
/ocation:  Russell  Library,  123  Broad 
Street,  Middletown,  Connecticut  06457, 
for  the  Haddam  Neck  Plant,  and  the 
Learning  Resources  Center,  Thames 
Valley  State  Technical  College.  574  New 
London  Turnpike,  Norwich, 
Connecticut  06360,  for  Millstone,  Units 
1,  2  and  3. 

Attorney  for  licensee:  Gerald  Garfield, 
Esquire,  Day,  Berry  &  Howard. 
Counselors  at  Law,  City  Place,  Hartford, 
Connecticut  06103-3499. 

NRC  Project  Director  John  F.  Stolz 

Detroit  Edison  Company,  Docket  No. 
50-341,  Fenni-2,  Monroe  County, 
Michigan 

Date  of  amendment  request:  May  24, 

1993 

Description  of  amendment  request: 
The  proposed  amendment  would 
modify  the  leakage  testing  requirements 
for  the  primary  containment  isolation 
valves  in  the  injection  flow  paths  of  the 
Low  Pressure  Coolant  Injection  (LPCI) 
mode  of  the  Residual  Heat  Removal 
(RHR)  system. 

The  change  eliminates  the  designation 
of  four  current  valves  as  containment 
isolation  valves  in  Table  3.6.3-1.  These 
valves  will  still  be  considered  reactor 
coolant  system  pressure  isolation 
valves.  The  proposed  change  would 
increase  the  allowable  pressure  isolation 
valve  leakage  for  two  valves  from  1.0  to 
10  gallons  per  minute  (gpm]  and 
reduces  the  allowable  leakage  for  two 
other  valves  from  1.0  gpm  to  0.4  gpm. 
The  proposed  change  would  also  change 
the  test  methodology  for  two  valves  to 
test  with  water  at  1045  plus  or  ininus  10 
psig  for  external  leakage  only.  The 
amendment  application  also  includes  a 
related  10  CFR  Part  50.  Appendix  J 
exemption  request. 

Basis  for  proposed  no  significant 
hazards  consideration  determination: 
As  required  by  10  CFR  50.9:. (a),  the 
licensee  has  provided  its  analysis  of  the 
issue  of  no  significant  hazards 
consideration,  which  is  presented 
below; 

The  proposed  change  modifies 
Containment  Local  Leak  Rate  Testing  (LLRT) 
and  Pressure  Isolation  Valve  (PIV)  testing 
requiren)ent  for  valves  installed  in  the 
Residual  Heat  Removal  (RHR)  system  l.ow 
Pressure  Coolant  Injection  (LPCI)  mode 
injection  line.  The  change  docs  not: 

1)  Involve  a  significant  increase  in  the 
probability  or  consequenres  of  an  accident 


previously  evaluated.  The  proposed  change 
does  not  change  the  physical  plant  or  the 
marmer  in  which  it  is  ojjerated.  The  change 
eliminates  certain  tests  while  retaining  those 
necessary  to  assure  that  containment  systems 
perform  as  intended.  The  new  basis  for 
meeting  GDC  55  {Reactor  Coolant  Pressure 
Boundary  Penetrating  Containment)  provides 
an  equivalent  level  of  protection  against  off- 
site  radiation  release.  Therefore,  the 
probability  or  consequences  of  any 
previously  analyzed  accident  has  not 
significantly  increased. 

2)  Create  the  possibility  of  a  new  or   - 
different  kind  of  accident  from  any  accident 
previously  evaluated.  The  proposed  change 
does  not  involve  a  change  in  the  plant  or  the 
manner  in  which  it  is  operated.  The  change 
eliminates  certain  tests  while  retaining  those 
necessary  to  assure  that  containment  systems 
perform  as  intended.  No  new  accident  modfs 
are  created. 

3)  Involve  a  significant  reduction  in  a 
margin  of  safety.  The  change  eliminates 
unnecessary  testing  which  has  caused 
significant  radiation  exposure  and  safety 
hazards  (which  may  result  if  corrective 
maintenance  is  required  in  the  hazardous 
drywell  area  where  these  valves  are  located) 
All  systems  and  structures  continue  to 
operate  in  the  same  manner  as  Iwfore. 
Sufficient  protection  against  radiological 
releases  continues  to  he  maintained. 

Where  the  licensee  specifies  that  the 
change  eliminates  "unnecessary"  testing 
it  should  be  clarified  that  the  licensee 
has  proposed  an  alternative  testing 
criterion  which  it  believes  meets  the 
intent  of  Appendix  J  to  10  CFR  Part  50 
and  will  make  the  current  method  of 
testing  the  affected  valves  no  longer 
necessary. 

The  NRC  staff  has  reviewed  the 
licensee's  analysis  and,  based  on  this 
review,  it  appears  that  the  three 
standards  of  10  CFR  50.92(c)  are 
satisfied,  f  herefore.  the  NRC  staff 
proposes  to  determine  that  the 
amendment  request  involves  no 
significant  hazards  consideration. 

Local  Public  Document  Room 
location:  Monroe  County  Library 
System,  3700  South  Custer  Road, 
Monroe,  Michigan  48161 

Attorney  for  licensee:  John  Flynn, 
Esq.,  Detroit  Edison  Company.  2000 
Second  Avenue,  Detroit.  Michigan 
48226 

A7?C  Project  Director:  William  M. 
Dean,  Acting 

Duke  Power  Company,  e(  al..  Docket 

Nos.  50-413  and  50-414.  Catawba 
Nuclear  Station,  Units  1  and  2,  York 
County,  South  Carolina 

Date  of  amendment  request:  January 
13,  1993,  as  supplemented  January  28 
and  April  26, 1993 

Description  of  amendment  request: 
The  proposed  amendments  would 
revise  Technical  Specifications  (TS) 
2.2.1.  3/4.1.2.5.  3/4.1.2.6,  3'4.3.3.12,  3/ 
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4.5.1.  3/4.5.4.  3/4.9.2,  their  associated 
Bases  and  TS  6.9.1.9  to  relocate  the 
values  of  certain  cycle-dependent  limits 
from  the  TS  to  the  Core  Operating 
Limits  Report  (CXDLR).  The  NRC  issued 
Generic  Letter  (GL)  88-16.  dated  October 
4,  1988.  that  provided  guidance  to 
licensees  on  requests  for  relocation  of 
the  values  of  cycle-specific  parameter 
limits  from  the  TS  to  the  COLR.  The 
licensee's  proposed  amendment  is  its 
second  response  to  the  guidance  of  that 
GL.  The  licensee's  flrst  response  to  the 
GL  was  dealt  with  in  Amendment  Nos. 
74  and  68  for  Catawba  Units  1  and  2  on 
May  17.  1990.  Therefore,  the  COLR  is 
already  reflected  in  the  DeHnitions 
Section  of  the  TS.  The  licensee's  second 
response  to  the  GL.  involving  the  TS 
listed  above,  addressed  TS  that  are 
different  from  those  addressed  in  its 
first  response. 

The  proposed  TS  would  require  that 
the  subject  core  operating  limits  be 
determined  for  each  reload  cycle  in 
accordance  with  the  referenced  NRC 
approved  methodology  for  these  limits 
and  be  consistent  with  the  applicable 
limits  of  the  safety  analysis.  Finally,  this 
report  and  any  mid-cycle  revisions  shall 
be  provided  to  the  NRC  upon  issuance. 

Basis  for  proposed  no  significant 
hazards  consideration  determination: 
As  required  by  10  CFR  50.91(a),  the 
licensee  has  provided  its  analysis  of  the 
issue  of  no  significant  hazards 
consideration,  which  is  presented 
below: 

This  proposed  amendment  will  not 
increase  the  probability  or  consequences  of 
an  accident  which  has  t>een  previously 
evaluated.  The  cycle  specific  parameters 
which  have  been  identified  for  relocation  tc 
the  CXDLR  will  be  calculated  using  NRC 
approved  methodology  and  the  Technical 
Specifications  will  continue  to  require 
operation  within  the  cycle  specific 
parameters.  For  the  above  reasons  this 
amendment  is  considered  administrative, 
and  does  not  increase  the  probability  or 
consequences  of  an  accident  previously 
evaluated. 

Operation  in  accordance  with  this 
proposed  amendment  will  not  create  any 
failure  modes  not  tx)unded  by  previously 
evaluated  accidents.  Therefore,  this  change 
will  not  create  the  possibility  of  a  new  or 
different  kind  of  accident  firom  any  kind  of 
accident  previously  evaluated. 

The  Technical  Specifications  will  continue 
to  require  operation  within  the  bounds  of  the 
cycle-specific  parameter  limits.  The  cycle- 
specific  parameter  limits  will  be  calculated 
using  NRC  approved  methodology.  In 
addition,  each  future  reload  will  require  a  10 
CFR  50.59  safety  review  to  assure  that 
operation  of  the  unit  within  the  cycle- 
specific  limits  will  not  involve  a  reduction  in 
a  margin  of  safety.  Therefore,  no  margins  of 
safety  are  affected  by  the  relocation  of  cycle- 
specific  parameter  limits  to  the  COLR. 


The  NRC  staff  has  reviewed  the 
licensee's  analysis  and,  based  on  this 
review,  it  appears  that  the  three 
standards  of  10  CFR  50.92(c)  are 
satisfied.  Therefore,  the  NRC  staff 
proposes  to  determine  that  the 
amendment  request  involves  no 
signifrcant  hazards  consideration. 

Local  Public  Document  Room 
location:  York  County  Library,  138  East 
Black  Street,  Rock  Hill.  South  Carolina 
29730 

Attorney  for  licensee:  Mr.  Albert  Carr, 
Duke  Power  Company,  422  South 
Church  Street,  Charlotte.  North  Carolina 
28242 

NEC  Project  Director  David  B. 
Matthews 

Duke  Power  Company,  Docket  Nos.  50- 
269,  50-270  and  50-287,  Oconee 
Nuclear  Station,  Units  1,  2  and  3, 
Oconee  County,  South  Carolina 

Date  of  amendment  request:  July  14. 
1993 

Description  of  amendment  request: 
The  proposed  amendments  revise 
Technical  Specification  3.1.2.9  to  clarify 
the  role  of  High  Pressure  Injection  and 
Core  Flood  Tank  deactivation  in 
maintaining  pilot  operated  relief  valve 
operability  for  low  temperature 
overpressure  protection  (LTOP),  add 
restrictions  regarding  applicability  of 
controls  which  assure  10  minutes  are 
available  for  operator  action  to  mitigate 
an  LTOP  event,  revise  the  Pressure/ 
Temperature  limits  and  associated 
LTOP  setpoints,  and  make  associated 
administrative  changes.  Also,  the  Bases 
would  be  revised  to  be  consistent  with 
the  above  changes. 

Basis  for  proposed  no  significant 
hazards  consideration  determination: 
As  required  by  10  CFR  50.91(a),  the 
licensee  has  provided  its  analysis  of  the 
issue  of  no  significant  hazards 
consideration,  which  is  presented 
below:      < 

(11  Involve  a  significant  increase  in  the 
probability  or  consequences  of  an  accident 
previously  evaluated: 

Each  accident  analysis  addressed  within 
the  Oconee  Final  Safety  Analysis  Report 
(FSAR)  has  been  examined  with  respect  to 
the  changes  proposed  within  this  amendment 
request.  The  probability  of  any  Design  Basis 
Accident  (DBA)  is  not  affected  by  this 
change,  nor  are  the  consequences  of  a  DBA 
affected  by  this  change,  since  administrative 
changes,  additional  restrictions  which  assure 
the  ability  to  mitigate  postulated  LTOP  (low 
temperature  overpressure  protectionl  events, 
additional  restrictions  which  specify 
required  actions  in  the  event  the  second 
LTOP  train  is  not  restored  as  required, 
revised  P/T  Ipressure/temperaturel  limits  and 
associated  LTOP  setpoints  based  on  NRC 
approved  methods,  and  improved  Bases  are 
not  considered  to  l>e  an  initiator  or 


contributor  to  any  accident  analysis 
addressed  in  the  Oconee  FSAR. 

(21  Create  the  possibility  of  a  new  or 
different  kind  of  accident  from  any  accident 
previously  evaluated: 

This  license  amendment  includes 
administrative  bhanges,  additional 
restrictions  which  assure  the  ability  to 
mitigate  postulated  LTOP  events,  additional 
restrictions  which  specify  required  actions  in 
the  event  the  second  LTOP  train  is  not 
restored  as  required,  revised  P/T  limits  and 
associated  LTOP  setpoints  based  on  NRC 
approved  methods,  and  improved  Bases. 
Operation  of  ONS  (Oconee  Nuclear  Station  | 
in  accordance  with  these  proposed  Technical 
Specifications  will  not  create  any  failure 
modes  not  Iwunded  by  previously  evaluated 
accidents.  Consequently,  this  change  will  not 
create  the  possibility  of  a  new  or  different 
kind  of  accident  from  any  accident 
previously  evaluated. 

(31  Involve  a  significant  reduction  in  a 
margin  of  safety: 

Changes  included  in  this  amendment 
request  will  assure  the  ability  to  mitigate 
postulated  LTOP  events,  thus  preserving 
existing  margins  of  safety.  Therefore,  there 
will  be  no  significant  reduction  in  any 
margin  of  safety. 

The  NRC  staff  has  reviewed  the 
licensee's  analysis  and,  based  on  this 
review,  it  appears  that  the  three 
standards  of  10  CFR  50.92(c)  are 
satisfied.  Therefore,  the  NRC  staff 
proposes  to  determine  that  the 
amendment  request  involves  no 
significant  hazards  consideration. 

Local  Public  Document  Room 
location:  Oconee  County  Library,  501 
West  South  Broad  Street.  VValhalla, 
South  Carolina  29691 

Attorney  for  licensee:  J.  Michael 
McGarry,  IH.  Winston  and  Strawn,  1200 
17th  Street,  NW..  Washington.  DC  20036 

NRC  Project  Director:  David  B. 
Matthews 

Entergy  Operations,  Inc.,  Docket  Nos. 
50-313  and  50-368,  Arkansas  Nuclear 
One,  Unit  Nos.  1  and  2  (ANO-1&2), 
Pope  County,  Arkansas 

Date  of  amendment  request:  July  28. 
1993 

Description  of  amendment  request: 
The  proposed  amendment  would  revise 
the  Arkansas  Nuclear  One,  Units  No.  1 
and  2  (ANO-1&2),  Technical 
Specifications  (TSs)  for  the  Emergency 
Cooling  Pond  (ECP)  to  achieve 
consistency  between  the  ANO-1  and 
ANO-2  TSs  and  clarify  the  point  at 
which  the  water  temperature  is  verified 
for  the  ECP.  The  applicable  Bases  would 
also  be  revised  to  reflect  the  changes 
and  clarify  the  TSs. 

Basis  for  proposed  no  significant 
hazards  consideration  determination: 
As  required  by  10  CFR  50.91(a),  the 
licensee  has  provided  its  analysis  of  the 
issue  of  no  significant  hazards 
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consideration,  which  is  presented 

Criterion  1  •  Does  Not  Involve  a  Significant 
Increase  In  the  Probability  or  Consequences 
of  an  Accident  Previously  Evaluated. 
The  Emergency  Cooling  Pond  (ECP) 
■portion  of  the  Ultimate  Heat  Sink  is  not  an 
accident  Initiator.  The  accident  mitigation 
features  of  the  plant  are  not  affected  by  the 
proposed  changes.  Revising  the  ANO-1  mode 
of  applicability  results  in  more  restrictive 
controls  on  BCP  operability  and  assures  that 
the  back-up  source  to  the  Dardanelle 
Reservoir  is  available  whenever  Service 
Water  is  required.  The  ANO-1  requirements 
for  specified  contained  water  volume  and 
maximum  average  temperature  have  been 
revised  to  the  more  restrictive  values 
specified  by  the  ANC)-2  TS  and  provide 
consistency  between  ANO-1,  ANO-2.  and  the 
ECP  design  basis.  Additional  limitations  and 
controls  have  been  Incorpprated  in  the  ANO- 
1  TS  in  the  form  of  additional  requirements 
for  visual  inspection  that  are  currently 
specified  in  the  ANO-2  TS.  Other  changes  to 
both  the  ANO-1  and  ANO-2  have  been  made 
to  clarify  the  specifications  and  provide 
consistency  between  the  two  units  and  are 
characterized  as  administrative  in  nature. 
The  ANO-1  and  ANO-2  SARs  (safety  analysis 
reports]  describe  the  original  analyses 
associated  with  the  ECP.  The  changes 
contained  in  this  submittal  are  bounded  by 
the  existing  accident  analyses. 

Therefore,  this  change  does  not  involve  a 
significant  increase  in  the  probability  or 
consequences  of  any  accident  previously 
evaluated. 

Criterion  2  -  Does  Not  Create  the  Possibility 
of  a  New  or  Different  Kind  of  Accident  from 
Any  Previously  Evaluated. 

The  changes  do  not  allow  the  ECP  to  be 
operated  in  any  new  or  different  way  from 
what  is  ciurently  allowed.  No  design  or 
configuration  changes  are  associated  with  the 
proposed  changes.  The  proposed  changes 
provide  consistency  between  ANO-1,  ANO-2, 
and  the  ECP  design  basis.  The  ANO-1  and 
ANO-2  SARs  describe  the  original  analyses 
associated  with  the  ECP.  The  changes 
contained  in  this  submittal  are  bounded  by 
the  existing  accident  analyses. 

Therefore,  this  change  does  not  create  the 
possibility  of  a  new  or  different  kind  of 
accident  from  any  previously  evaluated. 

Criterion  3  -  Does  Not  Involve  a  Significant 
Reduction  in  a  Margin  of  Safety. 

Existing  Technical  Specification 
operability  and  surveillance  requirements  are 
not  reduced  by  the  proposed  change,  thus  no 
margins  of  safety  are  reduced.  Revising  the 
ANO-1  mode  of  applicability  results  in  more 
restrictive  controls  on  ECP  operability  and 
assures  that  the  back-up  source  to  the 
Dardanelle  Reservoir  is  available  whenever 
Service  Water  is  required.  The  ANO-1 
requirements  for  specified  contained  water 
volume  and  maximum  average  temperature 
have  been  revised  to  the  more  restrictive 
values  specified  by  the  ANO-2  TS  and 
provide  consistency  between  ANO-1,  ANO-2, 
and  the  ECP  design  basis.  The  addition  of  TS 
4.13.1.4  to  the  ANO-1  TS  constitutes  an 
additional  limitation,  restriction,  or  control 
not  presently  Included  in  the  ANO-1  TS. 
Other  changes  to  both  the  ANO-1  and  ANO- 


2  TS  have  been  made  to  clarify  the 
specifications  and  provide  conristency 
between  the  two  units  and  are  characterized 
as  admin^rative  in  nature.  Th  3  changes 
contain^  in  this  submittal  are  bounded  by 
the  existing  accident  analyses  end  involve  no 
significant  reduction  in  the  ma-gin  of  safety 
for  either  ANO-1  or  ANO-2. 

Therefore,  this  change  does  tot  involve  a 
significant  reduction  In  the  ma-gin  of  safety. 

The  NRG  staff  has  reviewed  the 
licensee's  analysis  and,  based  on  this 
review,  it  appears  that  the  t  iree 
standards  of  10  CFR  50.92(c)  are 
satisfied.  Therefore,  the  NRC  staff      - 
proposes  to  determine  that  he 
amendment  request  involves  no 
significant  hazards  consideration. 

Local  Public  Document  Boom 
/ocatjon:  Tomlinson  Librar/,  Arkansas 
Tech  University.  Russellville,  Arkansas 

72801 

Attorney  for  licensee:  Nicholas  S. 
Reynolds,  Esquire,  Winston  and  Strawn. 
1400  L  Street,  N.W.,  Washington,  D.C. 
20005-3502 

NRC  Project  Director:  Harry  Rood 
(Acting) 

Entergy  Operations.  Inc..  Docket  No. 
50-368,  Arkansas  Nuclear  One,  Unit 
No.  2.  Pope  County,  Arkarsas 

Date  of  amendment  reqiest:  July  22. 

1993 

Description  of  amendment  request: 
The  proposed  amendment  would 
increase  the  time  allowed  during  plant 
operation  at  full  power  wi.h  one  Plant 
Protection  System  (PPS)  channel  in 
bypass,  from  48  hours  to  until  the  next 
cold  shutdown.  The  proposed 
amendment  would  also  incorporate 
certain  editorial  changes  to  maintain 
consistency  between  tables  and  clarify 
the  intent  of  the  technical     • 
specifications. 

Basis  for  proposed  no  significant 
hazards  consideration  detenni nation: 
As  required  by  10  CFR  50.91(a).  the 
licensee  has  provided  its  analysis  of  the 
issue  of  no  significant  hazards 
consideration,  which  is  presented 
below: 

Criterion  1  -  Does  Not  Involve  a  Significant 
Increase  in  the  Probability  or  Consequences 
of  an  Accident  Previously  Evaluated. 

Operation  of  the  ANO-2  [Arkansas  Nuclear 
One,  Unit  2]  PPS  in  a  2-out-of-3  logic  mode 
has  no  effect  on  the  probability  of  any 
accidents  previously  evaluated  as  it  has  no 
impact  on  the  causes  of  init  ating  events  in 
the  plant.  The  proposed  change  reduces  the 
probability  of  inadvertent  actuations  of  the 
PPS  due  to  an  inoperable  channel  being 
placed  in  the  tripped  condiion. 

Operation  of  the  ANO-2  PPS  in  a  2-out-of- 
3  logic  mode  has  no  effect  en  the 
consequences  of  an  event  previously 
evaluated  since,  with  one  ciannel  of  each 
functional  unit  in  bypass,  the  PPS  maintains 
a  functional  redundancy  of  one.  This  ensures 
protective  system  actuatior  in  accordance 


with  the  assumptions  of  the  accident 
analysis.  The  accident  analysis  has 
accounted  for  those  events  that  might  have 
an  effect  on  the  PPS  due  to  the  geometry  of 
the  plant  or  the  installed  sensors,  and 
demonstrated  acceptable  results  in  such  a 
case,  assuming  a  single  failure.  A  review  of 
the  high  energy  line  break  analysis  has 
confirmed  that  there  are  no  events  that  would 
affect  a  sensor  or  channel  required  to  mitigate 
the  consequences  of  a  break  in  that  location 

Based  on  results  of  these  evaluations, 
extended  operation  with  one  PPS  channel  in 
bypass  will  not  involve  a  significant  increase 
in  the  probability  or  consequences  of  an 
accident  previously  evaluated. 

Operation  of  the  ANO-2  PPS  with  an 
inoperable  channel  of  Initiation  Logic  is 
allowed  by  the  present  ANO-2  Technical 
Specifications  and  is  not  affected  by  the 
proposed  change.  The  one-hour  Completion 
Time  is  consistent  with  that  for  the  RPS 
[reactor  protection  system]  Manual  Trip. 
Operation  with  an  inoperable  channel  of  RPS 
Matrix  Logic  is  not  addressed  by  the  current 
Technical  Specifications  and  Limiting 
Condition  for  Operation  (LCO)  3.0.3  applies 
Including  a  new  Action  for  RPS  Matrix  Logic 
with  a  48-hour  restoration  time  is  consistent 
with  industry  efforts  to  improve  technical 
specifications  and  will  not  change  the 
operation  of  the  plant  in  such  a  manner  as 
to  significantly  affect  the  probability  or 
consequences  of  an  accident  previously 
analyzed.  The  probability  of  a  random  failure 
in  a  second  Matrix  Logic  channel  during  any 
given  48-hour  period  is  low.  and  is  offset  by 
the  decreased  risk  from  avoiding  a  forced 
shutdown  on  short  notice. 

Operations  of  the  ESFAS  [engineered 
safety  feature  actuation  system]  with  a  failed 
channel  of  Initiation.  Mauix.  or  Actuation 
Logic  is  not  addressed  by  the  current  ANO- 
2  Technical  Specifications  and  LCO  3.0.3 
applies.  Addition  of  requirements  for  the 
ESFAS  Logic  with  a  48-hour  restoration  time 
is  consistent  with  industry  efforts  to  improve 
technical  specifications  and  will  not  change 
the  operation  of  the  plant  in  such  a  manner 
as  to  significantly  affect  the  probability  or 
consequences  of  an  accident  previously 
analyzed.  The  probability  of  a  random  failure 
in  a  second  ESFAS  channel  during  any  given 
48-hour  period  is  low,  and  is  offset  by  the 
decreased  risk  from  avoiding  a  forced 
shutdown  on  short  notice. 

The  proposed  editorial  changes  will  have 
no  effect  on  plant  operation  and  therefore 
will  not  involve  a  significant  increase  in  the 
probability  or  consequences  of  an  accident 
previously  evaluated. 

Therefore,  this  change  does  not  involve  a 
significant  increase  in  the  probability  or 
consequences  of  an  accident  previously 
evaluated. 

Criterion  2  -  Does  Not  Create  the  Possibility 
of  a  New  or  Different  Kind  of  Accident  from 
any  Previously  Evaluated. 

The  only  way  the  proposed  change  could 
alter  the  course  of  an  event  would  be  by  the 
PPS  failing  to  actuate  when  required.  The 
attached  analysis  demonstrates  that  the  PPS 
maintains  a  functional  redundancy  of  one 
when  operating  in  a  2-out-of-3  logic  mode, 
thus  the  PPS  will  not  fail  in  this  manner. 
Therefore  the  attached  analysis  demonstrates 
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that  there  is  no  possibility  of  this  change 
creating  th«  possibility  of  a  new  or  different 
kind  of  accident 

Based  on  results  of  these  ex-aiuations, 
extended  operation  with  one  PPS  channel  in 
bypass  will  not  create  the  possibility  of  a  new 
or  different  kind  of  accident  froni  any 
dccident  previously  evaluated. 

The  RPS  Matrix  Logic  is  not  addressed  in 
the  current  ANO-2  Technical  Specification. 
niir  IS  (any  of)  the  ESFAS  Logic.  The 
propmitKi  cAange  clarifies  ACTIONS  in 
accordance  with  the  Technical  Specifications 
kjt  recent  Combustion  Engineering-designed 
plants  (e.g.,  Palo  Verde)  and  is  consistent 
with  industry  efforts  to  improve  technical 
specirications.  No  new  method  of  operating 
the  plant  is  croated  by  this  proposed  change 
to  add  these  new  requirements  to  the  RPS 
and  ESFAS  Logic:  the  only  change  being  to 
allow  operation  with  an  inoperable  channel 
of  Logic  {or  slightly  longer  than  is  currently 
permitted.  Therefore,  addition  of  the  new 
specifications  for  the  RPS  and  ESFAS  Logic 
will  not  create  the  possibility  of  a  new  or 
different  kind  of  accident  from  any 
previously  evaluated. 

The  proposed  editorial  changes  will  have 
no  effect  on  plant  operation  and  therefore 
will  not  create  the  possibility  of  a  new  or 
different  kind  of  accident  from  any  accident 
previously  evaluated. 

Therefore,  this  change  does  not  create  the 
possibility  of  a  new  or  different  kind  of 
accident  from  any  previously  evaluated. 

Criterion  3  -  Does  Not  Involve  a  Significant 
Reduction  ki  the  Margin  of  Safety. 

The  ANO-2  PPS  was  originally  designed  as 
a  2-out-of-3  logic  s>'stem  with  an  additional 
channel  as  an  installed  spare.  However,  the 
plant  was  originally  licensed  as  a  2-out-of-4 
PPS  logic  plant.  The  proposed  change 
provides  tne  justification  for  allowing 
operation  In  a  2-out-of-3  logic  mode.  Review 
of  the  design  and  installation  of  the  PPS  has 
demonstrated  that,  while  operating  In  a  2- 
out-of-3  logic  mode,  the  functional 
redundancy  of  the  PPS  is  one.  For  any  design 
bases  event,  with  the  occurrenns  of  any 
postulated  single  failure,  the  PPS  will 
provide  the  protection  assunied  in  the 
accident  analysis.  Therefore,  there  is  no 
significant  reduction  in  a  margin  of  safety 
due  to  the  proposed  change  to  allow 
operation  in  a  2-out-of-3  logic  mode. 

Operation  of  the  A.NO-2  PFS  with  a  more 
detailed  breakout  of  the  portions  of  the  PPS 
logic  will  not  result  in  any  closer  approach 
to  the  acceptance  criteria  by  the 
consaqutinces  cf  any  anticipated  opHrational 
occurrence  or  accident  prevnou.sly  evaluated. 
Therefore,  there  is  no  decrease  in  the  margin 
of  safety  due  to  the  proposed  change. 

The  proposed  edilonal  changes  will  have 
no  effect  on  plant  operation  and  therefore 
will  not  involve  a  significant  reduction  In  a 
margin  of  safety. 

Therefore,  this  change  does  not  involve  a 
significant  reduction  in  the  margin  of  safety. 

Based  upon  the  reasoning  presented  above 
and  the  previous  discussion  of  the 
amendment  request,  Entergy  Operations  has 
determined  that  the  requested  change  does 
not  involve  a  significant  hazards 
consideration. 

The  NRC  staff  has  reviewed  the 
licensee's  analysis  and,  based  on  this 


review,  it  appears  that  the  three 
standards  of  10  CTR  50.92(c)  are 
satisfied.  Therefore,  the  NRC  staff 
proposes  to  determine  that  the 
amendment  request  involves  no 
signiHcant  hazards  consideration. 

Local  Public  Document  Room 
location:  Tomiinson  Libraiy,  Arkansas 
Tech  University.  Russellville.  Arkansas 
72801 

Attorney  for  licensee:  Nicholas  S. 
Reynolds.  Esquire.  Winston  and  Strawn. 
1400  L  Street.  N.W.,  Washington.  D.C. 
20005-3502 

NBC  Project  Director  Hany  Rood. 
Acting  Director 

Entergy  Operations,  Inc.,  Docket  No. 
50-368,  Arkansas  Nuclear  One.  Unit 
No.  2.  Pope  County,  Arkansas 

Date  of  amendment  request:  July  22, 
1993 

Description  of  amendment  request: 
The  proposed  amendment  would 
remove  the  cycle-specific  variables  from 
the  Technical  Specifications  and  control 
them  under  a  new  document  called  the 
Core  Operating  Limits  Report  (COLR),  in 
accordance  with  Generic  Letter  88-16. 
The  proposed  amendment  would  also 
revise  the  definition  of  shutdown 
margin  in  Technical  Specification  1.13 
to  achieve  consistency  with  NUREG- 
1432,  Revision  0,  "Revised  Standard 
Technical  SpeciRcations  (RSTS)  for  CE 
{Combustion  Engineering]  Plants." 

Basis  for  proposed  no  significant 
hazards  consideration  determination': 
As  required  by  10  CFR  50.91(a),  the 
licensee  has  provided  its  analysis  of  the 
issue  of  no  significant  hazards 
consideration,  which  is  presented 
below: 

Criterion  1  -  Does  Not  Involve  a  Significant 
Increase  in  the  Probability  or  Consequences 
of  an  Accident  Previously  Evaluated 

The  removal  of  cycle  dependent  variables    -, 
from  Technical  Specifications  and  placing 
them  into  a  COLR  has  no  impact  on  plant 
operation  or  accident  analyses  since  the 
proposed  changes  are  administrative  in 
nature.  The  Technical  Specifications  will 
continue  to  require  operation  within/the  core 
operational  limits  for  each  cycle  reload 
calculated  by  the  approved  reload  design 
methodologies.  The  appropriate  actions 
required  if  limits  are  violated  will  remain  in 
the  Technical  Specifications.  The  values  or 
swtpoinls  placed  in  the  COLR  are  addressed 
in  the  reload  report.  The  reload  report 
presents  the  results  of  a  cycle-specific 
evaluation  of  accidents  addressed  in  the 
ANO-2  (Arkansas  Nuclear  One,  Unit  2|  SAR 
[safety  analysis  report!.  The  cycle-specific 
evaluation  demonstrates  that  changes  in  the 
fuel  cycle  design  and  the  corresponding 
COLR  do  not  involve  a  significant  increase  in 
the  probability  or  consequences  of  an 
accident  previously  evaluated.  Therefore,  tne 
removal  of  cycle  dependent  variables  from 
Technical  Specification|s|  does  not  involve  a 
significant  incro-ise  in  the  probability  or 


consequences  of  an  accident  previously 
evaluated. 

Changing  the  definition  of  shutdown 
margin  to  be  consistent  with  RSTS  allows  the 
use  of  an  all  CEAs  (control  element 
assemblies!  inserted  shutdown  margin.  The 
proposed  change  has  no  impact  on  the  safety 
analyses  because  all  CEA«  will  be  verified 
fully  inserted  by  two  independent  means, 
prior  to  not  accounting  for  the  single  CEA  of 
the  highest  reactivity  worth  fully  withdrawn 
in  the  shutdown  margin  calculation. 
Therefore,  the  shutdown  margin  definition 
revision  does  not  involve  a  significant 
increase  in  the  probability  or  consequences 
of  an  accident  previously  evaluated. 

Criterion  2  -  Does  Not  Create  the  Possibility 
of  a  New  or  Different  Kind  of  Accident  from 
any  Accident  Previously  Evaluated. 

The  propiosed  changes  to  relocate  the 
cycle-specific  variables  from  Technical 
Specifications  to  the  COLR  are  administrative 
in  nature.  No  change  in  the  design, 
configuration,  or  method  of  operation  of  the 
plant  is  made  by  this  amendment  The  cycle- 
specific  variables  will  continue  to  be 
calculated  using  NRC  approved  methods. 
Technical  Specifications  will  continue  to 
require  operation  within  the  required  core 
operating  limits  and  appropriate  actions  will 
be  taken  if  the  limits  are  exceeded.  Therefore, 
the  removal  of  cycle-specific  variables  does 
not  create  the  possibility  of  a  new  or  different 
kind  of  accident  bom  any  accident 
previously  evaluated. 

Changing  the  definition  of  shutdown 
margin  does  not  introduce  any  new  plant 
equipment  or  change  the  current  plant 
design;  therefore,  the  shutdown  margin 
definition  revision  does  not  create  the 
possibility  of  a  new  or  different  kind  of 
accident  from  any  accident  previously 
evaluated. 

Criterion  3  •  Does  Not  Involve  a  Significant 
Reduction  in  a  Margin  of  Safety. 

Existing  Technical  Specification 
operabiiity  and  surveillance  requirements  are 
not  reduced  by  the  proposed  changes  to 
relocate  cycle-spiecific  parameters  to  another 
document.  The  development  of  limits  for  a 
particular  cycle  will  still  conform  to  methods 
described  in  NRC  approved  documentation. 
The  Technical  Specifications  still  require 
that  the  core  be  operated  within  these  limits 
and  specify  appropriate  actions  to  be  taken 
if  the  limits  are  violated.  The  cycle-sptecific 
COLR  limits  for  future  reloads  will  also  be 
developed  based  on  NRC  approved 
methodologies.  Each  reload  will  involve  a 
10CFR50.59  safety  review  to  assure  that 
operation  of  the  unit  within  the  cycle- 
specific  limits  will  not  involve  a  significant 
reduction  in  a  margin  of  safety.  Therefore, 
the  propost"d  change  does  not  involve  a 
significant  reduction  in  a  margin  of  safety. 

Changing  the  definition  of  shutdown 
margin  to  be  consfltent  with  RSTS  allows  the 
use  of  an  all  CEAs  inserted  shutdown  margin. 
This  change  does  not  decrease  the  margin  to 
safety  since  all  CEAs  will  be  verified  fully 
inserted  by  two  independent  means,  prior  to 
not  accounting  for  the  single  CEA  of  the 
highest  reactivity  worth  in  the  shutdown 
margin  calculation. 

Therefore,  based  on  the  reasoning 
presented  above  and  the  previous  discussion 
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of  this  amendment  request.  Entergy 
Operations  has  detennined  that  the  requested 
changes  do  not  involve  a  significant  hazards 
consideration. 

The  NRC  staff  has  reviewed  the 
licensee's  analysis  and.  based  on  this 
review,  it  appears  that  the  three 
standards  of  10  CFR  50.92(c)  are 
satisfied.  Therefore,  the  NRC  staff 
proposes  to  determine  that  the 
amendment  request  involves  no 
significant  hazards  consideration. 

Local  Public  Document  Room 
iocat/on .Tomlinson  Library,  Arkansas 
Tech  University.  Russellville,  Aricansas 
72801 

Attorney  for  licensee:  Nicholas  S. 
Reynolds,  Esquire.  Winston  and  Strawn, 
1400  L  Street,  N.W.,  Washington,  D.C. 
20005-3502 

NBC  Project  Director:  Harry  Rood 
(Acting) 

Entergy  Operations,  Inc.,  Docket  No. 
50-368,  Arkansas  Nuclear  One,  Unit 
No.  2.  Pope  County.  Arkansas 

Date  of  amendment  request:  July  22, 
1993 

Description  of  amendment  request: 
The  proposed  amendment  would 
relocate  the  containment  isolation  valve 
table  from  the  containment  systems 
specification  to  plant  procedures,  in 
accordance  with  Generic  Letter  (GL)  91- 
08. 

Basis  for  proposed  no  significant 
hazards  consideration  determination: 
As  required  by  10  CFR  50.91(a),  the 
licensee  has  provided  its  analysis  of  the 
issue  of  no  significant  hazards 
consideration,  which  is  presented 
below: 

Criterion  1  •  Does  Not  Involve  a  Significant 
Increase  in  the  Probability  or  Consequencels) 
of  an  Accident  Previously  Evaluated. 

Removal  of  Table  3.6-1  and  replacement  of 
associated  references  with  explicit 
descriptions  of  affected  components  ensures 
that  the  TS  (technical  specification) 
requirements  apply  to  all  valves  classified  as 
containment  isolation  valves  by  the  plant 
licensing  basis.  Since  the  existing  TS 
operability  and  surveillance  requirements, 
and  the  components  to  which  they  apply  are 
not  reduced,  this  change  does  not 
significantly  increase  the  probability  or 
consequencels]  of  any  previously  analyzed 
accident. 

The  footnote  added  to  TS  3.6.3.1  allows  all 
valves  with  the  locked  or  sealed  closed 
feature  to  be  opened  under  administrative 
controls.  The  existing  note  to  Table  3.6-1 
identifies  specific  valves  that  may  be  opened 
under  administrative  controls.  This  change 
allows  all  locked  or  sealed  closed 
containment  isolation  valves  to  be  opened 
under  administrative  controls  to  ensure  that 
the  affected  component  will  perform  its 
design  function  if  necessary.  These  valves  are 
not  accident  initiating  components  and  do 
not  increase  the  probability  of  an  accident 
previously  evaluated.  Since  the  imposed 


operability  restrictions  ensun  that  these 
valves  will  be  closed  in  the  cent  of  an 
accident,  this  change  does  no;  significantly 
increase  the  probability  or  co  isequencels)  of 
any  previously  analyzed  acci  ient. 

Since  deletion  of  the  footnote  identifying 
valves  not  subject  to  "Type  C"  testing,  does 
not  alter  TS  operability  or  su-veillance 
requirements,  this  change  do3s  not 
significantly  increase  the  probability  or 
consequencels]  of  any  previously  analyzed 
accident. 

The  valve  isolation  time  requirements  in 
TS  3.6.3.1  and  Table  3.6-1  are  redundant  to 
the  inservice  testing  required  by  TS  4.0.5  to 
verify  stroke  times  of  containment  isolation 
valves.  Since  the  TS  4.0.5  requirements  to 
verify  stroke,  times  are  unafficted.  this 
change  does  not  significantly  increase  the 
probability  or  consequencels]  of  any 
previously  analyzed  accidert. 

The  changes  to  Renumber  pages:  3/4  6-22. 
3/4  6-23  and  3/4  6-24  and  tc  correct  the 
grammatical  error  in  TS  1.8  1  do  not  alter  TS 
requirements  and  are  admir  istrative  in 
nature.  Since  these  changes  are 
administrative  in  nature  they  do  not 
significantly  increase  the  probability  or 
consequencels)  of  any  previously  analyzed 
accident. 

The  Bases  change  clarifies  the 
administrative  controls  required  to  open 
locked  or  sealed  closed  valves  and  references 
the  procedure  in  which  the  new  containment 
isolation  valve  table  will  bf  located.  Since 
this  change  does  not  affect  -eactor  operations 
or  accident  analyses,  and  has  no  radiological 
consequences,  this  change  does  not 
significantly  increase  the  probability  or 
consequencels]  of  any  previously  analyzed 
accident. 

Based  on  the  discussions  presented  above. 
Entergy  Operations  has  determined  that  these 
changes  do  not  significantly  increase  the 
probability  or  consequencels]  of  previously 
analyzed  accident. 

Giterion  2  -  Does  Not  C-eate  the  Possibility 
of  a  New  or  Different  Kind  of  Accident  from 
Any  Previously  Evaluated. 

The  deletion  of  Table  3.6-1  and  its 
associated  references  does  not  alter  the 
operability  or  surveillance  requirements  of 
ANO-2  [Arkansas  Nuclear  One.  Unit  No.  2) 
TS.  Since  the  design,  configuration,  and 
method  of  operation  (rf  the  plant  are  not 
affected,  this  change  does  not  create  the 
possibility  of  a  new  or  different  kind  of 
accident  from  any  previously  evaluated. 

Since  the  footnote  added  to  TS  3.6.3.1  does 
not  establish  a  potential  rew  accident 
precursor,  this  change  do-is  not  create  the 
possibility  of  a  new  or  different  kind  of 
accident  from  any  previo  jsly  evaluated. 

Deletion  of  the  isolation  time  requirements 
in  TS  3.6.3.1  and  Table  3  6-1  does  not  change 
the  design,  configuration  or  method  of 
operation  of  the  plant.  This  change  does  not 
alter  the  TS  requirementf  for  verifying 
containment  isolation  va  ve  stroke  times. 
Since  the  requirements  a-e  unaltered,  this 
change  does  not  create  the  possibility  of  a 
new  or  different  kind  of  f  ccident  from  any 
previously  evaluated. 

The  changes  to  Renum  jer  pages  3/4  6-22, 
3/4  6-23  and  3/4  6-24.  to  update  the  Index, 
and  to  correct  grammatical  error  in  TS  1.8.1 


do  not  alter  TS  requirements  and  are 
administrative  in  nature.  Since  these 
changels]  are  administrative  in  nature  they 
do  not  create  the  possibility  of  a  new  or 
different  kind  of  accident  from  any 
previously  evaluated. 

The  proposed  Bases  changes  clarify  the  TS 
requirements.  These  changes  do  not 
introduce  any  new  mode  of  plant  operation 
end  therefore,  do 

not  create  the  possibility  of  a  new  or 
different  kind  of  accident  frtim  any 
previously  evaluated. 

Based  on  the  discussions  presented  almve, 
Enterg>'  Operations  has  determined  that  these 
changes  do  not  create  the  possibility  of  a  new 
or  different  kind  of  accident  from  any 
previously  evaluated. 

Criterion  3  -  Does  Not  Involve  a  Significant 
Reduction  in  a  Margin  of  Safety. 

Since  the  deletion  of  Table  3.6.1  and  its 
associated  references  does  not  reduce 
existing  TS  operability  and  surveillance 
requirements,  this  change  does  not  involve  a 
significant  reduction  in  a  margin  of  safety. 

Current  TS  allow  the  use  of  administrative 
controls  as  provisional  measures  to  be  taken 
while  opening  specific  locked  or  sealed 
closed  valves.  This  change  extends  the  use  of 
these  controls  to  similar  valves.  Since  the 
administrative  controls  required  when  these 
valves  are  opened,  ensure  that  the  valve  will 
be  closed  in  the  event  of  an  accident,  this 
change  does  not  involve  a  significant 
reduction  in  a  margin  of  safety.  The  staff  has 
reviewed  this  change  and  concludes  in  GL 
91-08  that  it  is  an  acceptable  alternative  to 
identifying  specific  valves  that  may  be 
opened  under  administrative  controls. 

Since  deletion  of  the  footnote  to  Table 
3.6.1.  identifying  valves  not  subject  to  "Type 
C"  testing,  and  deletion  of  the  isolation  time 
requirements  in  TS  3.6.3.1  and  Table  3.6-1  do 
not  reduce  existing  operability  or 
surveillance  requirements,  this  change  does 
not  involve  a  significant  reduction  in  a 
margin  of  safety. 

The  administrative  changes  to  Renumber 
pages:  3/4  6-22.  3/4  6-23  and  3/4  6-24.  to 
update  the  Index,  and  to  correct  the 
grammatical  error  in  TS  1.8.1  do  not  alter  TS 
requirements.  Since  these  changels)  are 
administrative  in  nature  they  do  not  involve 
a  significant  reduction  in  a  margin  of  safety 

The  proposed  Bases  changes  clarify  the  TS 
requirements.  Since  these  changes  do  not 
affect  a  safety  limit,  an  LCO  llimiting 
condition  for  operation),  or  a  surveillance 
requirement,  this  change  does  not  involve  a 
significant  reduction  in  a  margin  of  safety. 

Based  on  the  discussions  presented  above. 
Entergy  Operations  has  determined  that  these 
changes  do  not  involve  a  significant 
reduction  in  a  margin  of  safety. 

Therefore,  based  upon  the  reasoning 
presented  above  and  the  previous  discussion 
of  the  amendment  request,  Entergy 
Operations  has  determined  that  the  requested 
changes  do  not  involve  a  significant  hazards 
consideration. 

The  NRC  staff  has  reviewed  the 
licensee's  analysis  and,  based  on  this 
review,  it  appears  that  the  three 
standards  of  10  CFR  50.92(c)  are 
satisfied.  Therefore,  the  NRC  staff 
proposes  to  determine  that  the 
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amendment  request  involves  no 
significant  hazards  consideration. 

Lexal  Public  Document  Room 
/ocafion.Tomlinson  library.  Arkansias 
Tech  University.  Russellville.  Arkansas 
72801 

Attorney  for  licensee-  Nicholas  S. 
Reynolds.  Esquire,  Winston  and  Stravvn. 
1400  L  Street.  N.W..  Washington.  D.C 
20005-3502 

NBC  Project  Director.  Harry  Rood 
(Acting) 

Entergy  Operations.  Inc..  et  al..  Docket 
So.  30^16.  Grand  Gulf  Nuclear 
Station.  Unit  1,  Claiborne  County, 
Mississippi 

Date  of  amendment  reqvest:  July  14. 
1993 

Description  of  amendment  request 
j'his  amendment  will  eliminate 
previous  restrictions  on  ensuring 
operability  of  igniters  in  enclosed  areas 
and  igniters  located  in  open  areas 
adjacent  to  inoperable  igniters.  This 
amendment  will  also  reidefine  the 
Hydrogen  Ignition  System  as  operablu 
based  solely  on  subsystem  status. 
Additionally,  the  amendment  proposes 
to  remove  certain  lists  of  components 
from  the  Grand  Gulf  Nuclear  Station 
(GGNS)  Technical  Specifications  (TS) 
and  changes  to  the  TS  and  the  TS  Basen 
m  accordance  with  NRG  guidance 
provided  in  Generic  Letter  91-08. 

Basis  for  proposed  no  significant 
hazards  consideration  determination 
As  required  by  10  CFR  50.91(a).  the 
licensee  has  provided  its  analysis  of  the 
issue  of  no  significant  hazards 
consideration,  which  is  prustinted 
below: 

1  No  significant  increase  in  the  prtibabili'v 
or  consequences  of  an  accident  previiiusty 
•jvaluated  results  from  this  change. 

The  proposed  changes  would  rejiult  in  the 
deletion  of  specified  tabltjs  from  Ihs 
T'^chnical  Specification!!.!  (TS).  as  wbII  as 
modincation  of  TS  and  Bases  as 
recommended  by  Generic  Lrtter  (GL)  91-08. 
and  in  accordance  with  Appendix  A  of  the 
C'/^neric  Mark  Hi  Containment  Hydrogen 
Qmtrol  Safety  Evaluation  Report  (SER).  The 
tables  to  be  deleted  list  plant  components  by 
division,  location,  and  circuit.  The 
component  lists  affectod  are:  Hydrogen 
igniter  Circuits  (Table  3  6.7  2-1).  tlydrogen 
Igniters  and  Locations  (Table  3  6  7  2-2);  and 
Number  of  Igniters  by  Circuits  (Table  4.6.7.2- 
t).  Plant  procedures  will  reflect  rekxation  nf 
the  information  included  in  each  table 
specified  above.  Any  changes  to  this 
ui formation  will  be  accomplished  in 
accordance  with  the  administrative  controls 
required  by  TS  6.8  and  6.5.3.  These  controls 
ensure  that  there  will  be  no  increase  in  the 
probability  or  consequences  of  previously 
evaluated  accidents  without  prior  NRC 
approval. 

Operability  and  surveillance  requirements 
are  re>-ised  to  reflect  generically  acceptable 
requiremenU  as  described  in  the  Generic 


SEK.  Accident  analyses  which  assume 
hydrogen  generation  following  a  LOCA  jloss- 
nf-cnolant  accident]  arc  not  affected  There 
will  t>e  no  modifications  to  plant  equipment 
as  a  rrsult  of  the  proposed  changes. 

The  hydrogen  igniters  are  passive  devices 
which  would  be  actuated  aftar  initiation  of  a 
postulated  accident.  There  is  no  known 
influence  of  the  Hydrogen  Ignition  System 
(HIS)  upon  the  probability  of  occurrence  of 
the  postulated  accidents  evaluated  in  the 
Hydrogen  Control  Program.  Test  results 
described  in  (3)  below  also  demonstrate  th.it 
no  significant  increase  in  the  consequences 
of  piRviously  evaluated  accident  scenarios 
would  be  expected  as  a  result  of  this  change 
Therefore,  no  significant  increase  in  the 
probability  or  ainsequenccs  of  an  accident 
previously  evaluated  will  result  from  these 
changes. 

2  This  change  would  not  create  the 
possibility  uf  a  new  or  different  kind  of 
accident  from  any  accident  previously 
evaluated 

The  relocation  of  information  from  TS 
tables  into  plant  procedures  serves  only  to 
consolidate  information  on  affected 
components  outside  of  the  TS  for  contnil 
under  appropriate  administrative 
requirements.  This  is  accomplished  via  the- 
guidance  of  GL  91-08.  The  proposed 
revisions  to  the  TS  do  not  involve  a  changn 
in  the  manner  in  which  these  components 
will  be  operated,  maintained,  or  monitored 
No  components  or  systems  are  physically 
added,  removed,  or  modified  a  result  of  the 
proposed  changes 

The  surveillance  frequency  in  the  proposed 
TS  IS  consistent  with  the  present  TS  and  with 
the  Generic  Hydnigen  Control  SER.  Use  of 
current/voltage  mftasurements  to  determine 
the  ojH.Tabihty  of  ;,{nifers  in  inaccessible  ar^s 
of  containment  is  consist**!  with  the  SKH 
and  the  present  current  technical 
specifications,  acid  it  minimizes  personnel 
exp<jsun?  to  ra<ti.ition  and  other  occupation<il 
safety  hazards. 

This  TS  chang'-  does  not  affw:t  the  GGNS 
emergency  o[>«rating  procedures  for  the  HIS, 
which  a.-e  symptomatically  based  and  are 
intended  to  encompass  the  conditions  for  a 
wide  spectrum  of  accident  conditions  The 
TS  change  creates  no  known  possibility  of  a 
new  or  different  kind  of  accident  from  those 
previously  evaluated. 

3  This  change  would  not  involve  a 
significant  reduction  in  a  margin  of  safety 

The  proposed  revisions  are  being  requested 
as  a  line  item  improvement  to  the  Grand  Gulf 
Nuclear  Statiup  (GGNS)  TS  to  reduce  the 
administrative  burden  on  the  NRC  and  GGNS 
when  revisions  to  the  subject  component 
information  become  necessary.  They  are 
consistent  with  the  guidance  of  GL  91-08  and 
the  Generic  SER  for  the  Hydrogen  Ignition 
System.  The  ma.'gin  of  safety  associated  with 
these  components  lists  is  unaffected  by  this 
proposed  change  since  the  operability  and 
surveillance  requirements  are  in  accordance 
with  the  Generic  SER.  Additionally,  the 
information  from  these  tables  is  currently 
included  in  plant  procedures  which  ensure 
that  changes  made  are  reviewed  in 
accordance  with  the  controls  of  TS  6.8  and 
6.5.3.  These  provisions  allow  no  decrease  in 
the  margin  of  safety  without  prior  NRC 
approval 


In  CX:NS  plant-specific  1/4-scale  testing. 
Igniters  were  placed  in  the  test  bicility  at 
locations  which  correlated  as  closely  as 
possible  to  igniter  locations  in  the  plant.  In 
1/4-scale  tests,  the  igniters  in  enclosed  areas 
and  the  second  ring  of  igniters  in  the 
containment  dome  were  not  simulated.  In 
addition,  two  other  igniters  in  the 
containment  dome  were  ino|H!rable  for  the 
majority  of  the  test  program  Using  this  very 
conservative  model,  hydrogen  concentrations 
were  always  maintained  near  the  lower 
flammability  limit,  demonstrating  that  the 
tfIS  would  control  hydrogen  as  designed. 

Furthermore,  during  an  HCCX}  (I  lydmgen 
Control  Owners  Groupl  scoping  test,  all 
Division  I  igniters  and  several  Division  II 
igniters  were  secured.  In  an  igniter  location 
configuration  which  was  similar  to  Grand 
GulFs.  this  resulted  in  a  very  limited  number 
of  igniters  being  used  to  simulate  the  actual 
number  of  igniters  in  the  Grand  Gulf 
containment.  In  this  configuration,  the 
igni'.ion  time  was  approximati:ly  the  same  as 
with  the  full  complement  of  igniters.  No 
di.'lay  in  ignition  was  observed,  nor  did  the 
combustion  phenomena  differ.  The  results  of 
this  test  provide  sut)stantial  confide.^ce  that 
the  proposed  TS.  which  would  require  that 
at  least  90%  igniters  in  the  containment  be 
operable,  is  very  conservative  and  does  not 
ruduce  the  necessary  margin  of  safety 

Since  igniters  in  enclosed  areas  wero  not 
simulated,  the  1/4-scale  test  results 
demonstrate  that  relaxation  of  the  technical 
specifications  with  regard  to  the  adjacent 
igniter  provisiofis  is  acceptable  and  would 
not  ruduce  the  margin  of  safety  inherent  in 
thp  containment  system  and  the  hydrogen 
ii;!iit:on  system  design  and  operation. 
Thfr«!fore  this  change,  as  pr<jposed.  does  not 
involve  a  significant  reduction  in  the  .iiargiii 
cfsjffty. 

The  NRC  staff  has  reviewed  the 
licensee's  analysis  and,  b.ised  on  this 
review,  it  appears  thai  the  three 
standards  of  10  CFR  50.92(c)  are 
sntisfied.  Therefore,  the  NRC  staff 
proposes  to  determine  that  the 
amendment  request  involves  no 
significant  hazards  consideration 
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entitled  "Loose  Part  Detection  System." 
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by  relocating  Loose  Part  Detection 
Instrumentation  from  the  TSs  to  other 
controlled  documents  maintained  by  the 
licensee  under  administrative  control 
and  subject  to  the  review  required  by 
the  requirements  of  10  CFR  50.59. 

Basis  for  proposed  no  significant 
hazards  consideration  determination: 
As  required  by  10  CFR  50.91(a}.  the 
licensee  has  provided  its  analysis  of  the 
issue  of  no  signincant  hazards 
consideration,  which  is  presented 
below: 

1 .  The  proptosed  change  does  not 
significantly  increase  the  probability  or 
consequences  of  an  accident  previously 
evaluated. 

The  proposed  change  relocates  L^>ose-Part 
Detection  System  Instrumentation 
requirement!  from  the  TS  to  plant 
administrative  control  consistent  with  the 
NKC  Interim  Policy  Statement  on  Technical 
Specification  Improvements.  Criterion  1  of 
the  Policy  Statement  indicates  that  the  TS 
should  include  installed  instrimientation  that 
is  used  to  detect,  and  indicate  in  the  control 
room,  a  significant  degradation  of  the  reactor 
coolant  pressure  boundary.  This  criterion  is 
intended  to  ensure  that  the  TS  control  those 
instruments  specifically  installed  to  detect 
excessive  reactor  coolant  system  leakage. 
This  criterion  is  not  interpreted  to  include 
instrumentation  used  to  detect  precursors  to 
reactor  coolant  pressure  boundary  leakage 
(e.g..  Loose  Part  Detection  Instrumentation) 
Th«  proposed  change  does  not  affect  any 
material  condition  of  the  plant  that  could 
directly  contribute  to  causing  or  mitigating 
the  effects  of  an  accident.  Therefore,  the 
proposed  change  will  not  involve  a 
significant  increase  in  the  probability  or 
consequences  of  any  accident  previously       • 
evaluated. 

2.  This  change  would  not  create  the 
possibility  of  a  new  or  different  kind  of 
tcrident  from  any  previously  analyzed. 

The  proposed  change  which  dot;s  not 
involve  any  plant  design  changes  (i.e., 
administrative  only)  will  be  adequately 
controlled  by  the  10CFR50  59  process  which 
would  not  allow  requirement  or  system 
modifications  which  would  place  the  plant 
in  an  unanalyzed  condition.  The  proposed 
change  will  not  alter  the  operation  of  the 
plant  or  the  manner  in  which  it  is  operated. 
Therefore,  the  proposed  change  will  create 
the  possibility  of  a  new  or  different  kind  of 
accident  from  any  previously  evaluated. 

Further,  the  evaluation  summarized  in 
NEDO-31466  determined  the  loss  of  this 
instrumentation  to  be  a  non-significant  risk 
contributor  to  core  damage  frequency  and 
offsite  release. 

3.  This  change  would  not  involve  a 
significant  reduction  in  the  margin  of  safety 

The  system  maintenance  history  reveals 
that  the  reliability  of  the  system  is  adequately 
demonstrated  by  the  low  foilure  rate  of 
system  components. 

The  proposed  change  will  relocate  Loose 
Part  Detection  System  instrumentation  from 
the  TS  to  our  administrative  control.  The 
proposed  change  will  have  no  adverse  impact 
on  the  reactor  cooknt  system  pressure 
tmundary  nor  will  any  other  system 


protective  boundary  or  safety  limit  be 
affected.  Therefore,  the  proposod  change  will 
not  involve  a  significant  reduction  in  a 
margin  of  safety. 

The  NRC  staff  has  reviewed  the 
licensee's  analysis  and,  based  on  this 
review,  it  appears  that  the  three 
standards  of  10  CFR  50.92(c)  are 
satisfied.  Therefore,  the  NRC  staff 
proposes  to  determine  that  the 
amendment  request  involves  no 
significant  hazards  consideration. 
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Date  of  amendment  reqiest:  August 
11,1993 

Description  of  amendmt nt  request: 
The  proposed  amendment  would  amend 
the  Grand  Gulf  Nuclear  St  lUon  (GGNS) 
Technical  Specifications  ( TS)  to  support 
compliance  with  the  new  -equirements 
of  Title  10  Code  of  Federa  Regulations 
Part  20  and  Part  50.36a. 

Basis  for  proposed  no  significant 
hazards  consideration  determination: 
As  required  by  10  CFR  50.91(a).  the 
licensee  has  provided  its  analysis  of  the 
issue  of  no  significant  hazards 
consideration,  which  is  presented 
below: 

1.  The  proposed  changes  do  not 
significantly  increase  the  pro  lability  or 
consequences  of  an  accident  oreviously 
evaluated. 

The  proposed  revisions  to  '  he  liquid  and 
gaseous  release  rate  limits  and  the  relocation 
of  the  old  10CFR20.106  requ-rements  to  the 
new  10CFR20.1302  and  the  rjvision  to  the 
TS  Bases  for  the  Liquid  Hold  ap  Tank  activity 
limit  will  involve  no  change  n  the  t>'pes  or 
amounts  of  effluents  that  wil  lie  released, 
nor  will  there  be  an  increase  in  individual  or 
cumulative  occupational  rad  ation  exposures 

The  changes  of  definitions  terminology, 
paragraph  refererices,  and  rejKjrt  submittal 
frequency  are  necessary  to  keep  GGNS 
Technical  Specifications  consistent  with 
revised  federal  regulations  (i  e.  10CFR20  and 
10CFR50.36a).  Record  retention  and 
reporting  requirements  will  continue  to  meet 
NRC  regulations.  These  changes  are 
administrative  in  nature  and  do  not  affect 
plant  hardware  or  opwration. 

Decreasing  the  distance  at  which  radiation 
measurements  are  taken  is  conservative,  and 
will  result  in  higher  measured  dose  rates  for 
a  given  radiological  source.  This  change  is 
required  by  the  revised  10CFR20. 


Based  on  the  above,  the  proposed  changes 
do  not  significantly  increase  the  probability 
or  consequences  of  an  accident  previously 
evaluated. 

2.  The  proposed  changes  would  not  create 
the  possibihty  of  a  new  or  different  kind  of 
accident  tom  any  previousHy)  analyzed. 

The  proposed  changes  will  not  affect  plant 
equipment  or  operation,  nor  will  they  result 
in  a  change  to  the  configuration  of  any  plant 
equipment  There  will  be  no  change  in  the 
types  or  increase  in  the  amount  of  effluents 
released  offsite.  Therefore,  these  changes  will 
,  not  create  the  possibility  of  a  new  or  different 
kind  of  accident  from  any  previously 
evaluated. 

3.  The  proposed  changes  do  not  involve  a 
significant  reduction  in  a  margin  of  safety. 

The  proposed  re\'isions  do  not  involve  any 
changes  in  the  types  or  increases  in  the 
amounts  of  effluents  released  offsite.  The 
methodolc^  used  to  control  radioactive 
effluents  and  calculate  effluent  monitor 
setpoiats  wilt  result  in  the  same  effluent 
release  rate  as  the  current  methodology.  The 
t)asic  requirements  for  TS  concerning  effluent 
releases  (10CFR50.36a)  indicate  that 
compliance  with  TS  will  keep  average  annual 
releases  to  small  percentages  of  10CFR20 
limits.  For  liquid  effluent  releases,  the  annual 
dose  of  SOO  mrem.  upon  which  the 
concentrations  in  the  old  10CFR20  are  based, 
is  a  factor  of  10  higher  than  the  annual  dose 
upon  which  the  concentrations  in  the  new 
10CFR20  are  liased.  The  50.36a  requirements 
further  indicate  that  operational  flexibility  is 
allowed,  compatible  with  considerations  of 
health  and  safety,  which  may  temporarily 
result  in  releases  higher  than  such  small 
percentages,  but  stiil  within  the  limits 
specified  in  the  old  10CFR20.106  which 
references  Appendix  B  maximum 
pormissible  concentrations  (MFCs).  For 
gaseous  efHuent  releases,  the  lunits 
associated  with  the  gaseous  release  rate  TS 
will  be  maintained  et  the  current 
instantaneous  dose  rate  limits.  Conipliaace 
with  the  limits  of  the  new  10CFR20.1301  will 
be  demonstrated  by  operating  within  the 
limits  of  tOCFR50,  Appendix  I  and 
40CFK190.Use  of  a  shorter  measurement 
distance  for  determining  high  radiation  areas 
is  a  conservative  change,  and  will  not  result 
in  an  increase  in  individual  or  cumulative 
occupational  exposures. 

The  administrative  changes  are  necessary 
tu  keep  CCNS  Technical  Specifications 
consistent  with  revised  federal  regulations. 
Record  rstentioa  and  reporting  requirements 
will  continue  to  meet  NRC  regulations.  These 
changes  will  not  affect  plant  hardware, 
operation,  or  configuration. 

Therefore,  the  proposed  changes  will  not 
involve  a  significant  reduction  in  a  margin  of 
safety. 

The  NRC  staff  has  reviewed  the 
licensee's  analysis  and,  based  on  this 
review,  it  appears  that  the  three 
standards  of  10  CFR  50.92(c)  are 
satisfied.  Therefore,  the  NRC  staff 
proposes  to  determine  that  the 
amendment  request  involves  no 
significant  hazards  consideration. 

Local  Public  Document  Room 
location:  Judge  George  W.  Armstrong 
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Library.  Post  Office  Box  1406.  S. 
Commerce  at  Washington,  Natchez, 
Mississippi  39120 

Attorney  for  licensee:  Nicholas  S. 
Reynolds,  Esquire,  Winston  and  Strawn. 
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Entergy  Operations.  Inc.,  et  al..  Docket 
No.  50-416.  Grand  Gulf  Nuclear 
Station.  Unit  1.  Claitiome  County, 
Mississippi 

Date  of  amendment  request:  August 
11. 1993 

Description  of  amendment  request: 
The  proposed  amendment  would  amend 
the  Grand  Gulf  Nuclear  Station 
Technical  Specifications  Section  3/ 
4.3.7.5,  entitled  "Accident  Monitoring 
Instrumentation."  by  relocating  certain 
accident  monitoring  instrumentation 
from  the  Technical  Specifications  to 
other  controlled  documents  maintained 
by  the  licensee  under  administrative 
control  and  subject  to  the  review 
required  by  10  CFR  50.59. 

Basis  for  proposed  no  significant 
hazards  consideration  determination: 
As  required  by  10  CFR  50.91(a).  the 
licensee  has  provided  its  analysis  of  the 
issue  of  no  significant  hazards 
consideration,  which  is  presented 
below: 

1.  Does  the  change  involve  a  significant 
increase  in  the  probability  or  consequences 
of  an  accideni  previously  evaluated? 

The  proposed  change  relocates  accident 
monitoring  instrumentation  not  designated  as 
R.G.  [Regulatory  Guide)  1.97  Category  I  or 
Type  A  from  the  Technical  Specifications  to 
plant  administrative  control,  consistent  with 
the  NRG  Interim  Policy  Statement  on 
Technical  Specification  Improvement. 
Criterion  1  of  the  Policy  Statement  indicates 
that  the  Technical  Specifications  should 
include  installed  instrumentation  that  is  used 
to  detect,  and  indicate  in  the  control  room, 
a  significant  abnormal  degradation  of  the 
reactor  coolant  pressure  boundary.  This 
criterion  is  intended  to  ensure  that  the 
technical  specifications  control  those 
instruments  specifically  installed  to  detect 
excessive  reactor  coolant  system  leakage. 
This  criterion  is  not  interpreted  to  include 
instrumentation  used  to  detect  precursors  to 
reactor  coolant  pressure  boundary  leakage 
(i.e..  non-category  1  or  non-type  A  Reg. 
Guide.  1.97  variables).  The  proposed  change 
does  not  afiect  any  material  condition  of  the 
plant  that  could  directly  contribute  to 
causing  or  mitigating  the  effects  of  an 
accident. 

The  applicable  surveillance  requirements 
(operability  testing,  channel  checks,  and 
calibration  requirements)  proposed  for 
relocation  will  be  adequately  controlled  via 
the  administrative  requirements  of  Technical 
Specificationis]  6.8  and  6.5.3.  Those 
requirements  include  review  of  changes  for 
unreviewed  safety  questions  in  accordance 


with  the  provisions  of  10CFR50.S9.  The 
requirements  of  10CrR50.59  include  a  review 
of  the  evaluated  change  for  impact  on  the 
probability  of  an  accident  previously 
evaluated.  The  requirements  of  10CFR50.59 
prevent  any  evaluated  change  which 
increases  the  probability  or  consequences  of 
an  accident  previously  evaluated  from  being 
made  without  prior  NRG  approval.  These 
changes,  therefore  constitute  an 
administrative  revision  only. 

Therefore,  this  change  does  not 
significantly  increase  the  protiability  or 
consequences  of  a  previously  evaluated 
accident. 

2.  Does  the  change  create  the  possibility  of 
a  new  or  different  kind  of  accident  from  any 
accident  previously  evaluated? 

The  proposed  change  will  not  involve  any 
plant  design  change.  The  prop<ised  change 
will  not  alter  the  of»eration  of  the  plant  or  the 
manner  in  which  it  is  operated  (i.e., 
administrative  only).  Therefore,  the  proposed 
change  will  not  create  the  possibility  of  a 
new  or  different  kind  of  accident  from  any 
accident  previously  evaluated. 

The  information  proposed  for  relocation 
will  be  adequately  controlled  via  the 
administrative  requirements  of  Technical 
Specificationis]  6.8  and  6.5.3.  Those 
requirements  include  review  of  changes  for 
unreviewed  safety  questions  in  accordance 
with  the  provisions  of  10CFR50.59.  The 
requirements  of  10CFR50.59  include  a  review 
of  the  evaluated  change  for  impact  on  the 
probability  of  an  accident  previously 
evaluated.  The  requirements  of  1(KIFR50.59 
prevent  any  evaluated  change  which 
increases  the  probability  or  consequences  of 
an  accident  previously  evaluated  from  being 
made  without  prior  NRG  approval.  These 
changes,  therefore  constitute  an 
administrative  revision  only. 

Therefore,  it  does  not  create  the  possibility 
of  a  new  or  different  kind  of  accident  from 
any  accident  previously  evaluated. 

3.  Does  this  change  involve  a  significant 
reduction  in  a  margin  of  safety? 

The  proposed  change  relocates  accident 
monitoring  instrumentation  that  is  not 
designated  as  R.  G.  1.97  Category  I  or  Type 
A  fr^m  the  Technical  Specifications  to  plant 
administrative  control.  The  proposed  change 
will  have  no  adverse  impact  on  the  reactor 
coolant  system  pressure  boundary  nor  will 
any  other  system  protective  boundary  or 
safety  limit  be  affected.  Accident  monitoring 
instrumentation  that  is  designated  as 
Category  I  or  Type  A  are  being  retained  in  the 
technical  specifications. 

The  information  proposed  for  relocation 
will  be  adequately  controlled  via  the 
administrative  requirements  of  Technical 
Specificationis)  6.8  and  6.5.3.  Those 
requirements  include  review  of  changes  for 
unreviewed  safety  questions  in  accordance 
with  the  provisions  of  10CFR50.59.  The 
requirements  of  10CFR50.59  include  a  review 
of  the  evaluated  change  for  impact  on  the 
probability  of  an  accident  previously 
evaluated.  The  requirements  of  10CFR50.59 
prevent  any  evaluated  change  which 
increases  the  probability  or  consequences  of 
an  accident  previously  evaluated  from  being 
made  without  prior  NRC  approval.  These 
changes,  therefore  constitute  an 
administrative  revision  only. 


Therefore,  the  proposed  change  will  not 
involve  a  significant  reduction  in  a  margin  of 
safety. 

The  NRC  staff  has  reviewed  the 
licensee's  analysis  and,  based  on  this 
review,  it  appears  that  the  three 
standards  of  10  CFR  50.92(c)  are 
satisfied.  Therefore,  the  NRC  staff 
proposes  to  determine  that  the 
amendment  request  involves  no 
significant  hazards  consideration. 

Local  Public  Document  Room 
location:  ]udge  George  W.  Armstrong 
Library.  Post  Office  Box  1406,  S. 
Commerce  at  Washington.  Natchez. 
Mississippi  39120 

Attorney  for  licensee:  Nicholas  S. 
Reynolds.  Esquire.  Winston  and  Strawn, 
1400  L  Street.  N.W..  12th  Floor. 
Washington.  DC  20005-3502 

NRC  Project  Director:  Harry  Rood 
(Acting) 

Florida  Power  and  Light  Company,  el 
al..  Docket  Nos.  50-335  and  50-389,  St. 
Lucie  Plant,  Unit  Nos.  1  and  2,  St.  Lucie 
County.  Florida 

Date  of  amendment  request:  July  23. 
1993 

Description  of  amendment  request: 
Pursuant  to  10  CFR  50.90.  Florida 
Power  &  Light  Company  (FPL)  requests 
to  amend  Facility  Operating  Licenses 
DPR-67  and  NPF-16  for  St.  Lucie  Units 
1  and  2,  respectively.  The  proposed 
amendments  are  necessary  as  a  result  of 
the  new  Standards  for  Protection 
Against  Radiation  (10  CFR  20).  It  is 
4'equested  that  the  proposed 
amendments  be  issued  with  an 
implementation  date  that  coincides  with 
10  CFR  20.1008. 

Basis  for  proposed  no  significant 
hazards  consideration  determination: 
As  required  by  10  CFR  50.91(a),  the 
licensee  has  provided  its  analysis  of  the 
issue  of  no  significant  hazards 
consideration,  which  is  presented 
below: 

Pursuant  to  10  CFR  50.92,  a  determination 
may  be  made  that  a  proposed  license 
amendment  involves  no  significant  hazards 
consideration  if  operation  of  the  facility  in 
accordance  with  the  proposed  amendment 
would  not:  (1)  involve  a  significant  increase 
in  the  probability  or  consequences  of  an 
accident  previously  evaluated:  or  (2)  create 
the  possibility  of  a  new  or  different  kind  of 
accident  from  any  accident  previously 
evaluated;  or  (3)  involve  a  significant 
reduction  in  a  margin  of  safety.  Each 
standard  is  disr  ussed  as  follows. 

1.  Operation  of  the  facility  in  accordance  ' 
with  the  proposed  amendment  would  not 
involve  a  significant  increase  in  the 
probability  or  consequences  ot  an  accident 
previously  evaluated. 

Revisions  to  the  St.  Lucie  Units  1  and  2 
Technical  Specifications,  proposed  in  this 
submittal,  are  consistent  with  the  regulations 
of  the  new  10  GFR  Part  20.  The  changes  bein>; 
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proposed  are  administrative  in  nature  to 
revise  definitions.  10  CFR  20  references  anil 
drwa  cbssifications.  These  changt^s  are 
nircessary  to  ensure  conpliance  with  the  new 
10CFK  Part  20  requiroiiients.  Assumptions, 
methods  and  conclusions  contained  in  the 
plant  safety  analyses  have  not  been  altered. 

Therefore,  operation  ot  the  facility  in 
rf(xurdanc8  with  the  projHised  amendment 
will  not  involve  a  significant  increase  in  the 
probability  or  consequences  of  an  accident 
previously  evaluated. 

Z.  Operation  of  the  facility  in  accordance 
with  the  proposed  amendment  would  not 
create  the  possibility  of  a  new  or  different 
kmd  of  accident  from  any  accident 
previously  evaluated. 

The  proposed  amendment  will  not  change 
the  physical  plant,  the  configuration  or 
method  of  operation  of  any  plant  equipment 
or  the  modes  of  plant  operation  defined  in 
the  Facility  License.  Therefore,  operation  of 
the  focility  in  accordance  with  the  proposed 
amendment  would  not  create  the  possibility 
of  a  now  or  different  kind  of  accident  from 
any  accident  previously  evaluated. 

3.  Operation  of  the  facility  in  accordance 
with  the  proposed  amendment  would  not 
involve  a  significant  reduction  in  a  margin  of 
safety. 

The  changes  proposed  to  the  St  Lurie  Unit 
1  and  2  Technical  Specifications  are 
administrative  in  nature  and  assure 
compliance  with  the  new  10  CFR  Part  20. 
The  existing  levels  of  radiological  control 
will  not  be  reduced  by  these  proposed 
changes  and  compliance  with  applicable 
regulatory  requirements  governing 
radioactive  effluents  and  radiological 
environmental  monitrwing,  including  10  CFR 
S0.36a.  10  CFR  50.  Appendix  I  and  40  CFR 
190,  will  continue  to  be  maintained 
Spt?cifications  provided  to  establish  or 
maintain  margins  of  safety  have  not  f»een 
change^. 

Therefore,  operation  of  the  facility  in 
accordance  wiih  the  proposed  amendment 
would  not  involve  a  significant  reduction  in 
a  margin  of  safety. 

Based  on  the  discussion  presented  above 
and  on  the  supporting  Evaluation  of 
Projwsed  TS  Char.g«»s.  FPL  has  concluded 
that  this  proposed  license  amendment 
involves  no  significant  hazards 
consideration. 

The  NRC  staff  has  reviewed  the 
licensee's  analysis  and.  based  on  tliis 
review,  it  appears  that  the  thr»« 
standards  of  50.92(c)  are  satisfied. 
Therefore,  the  NRC  staff  proposes  to 
determine  that  the  amendment  request 
involves  no  significant  hazards 
consideration. 

Local  Public  Docjnwnl  Room 
location:  Indian  River  Junior  College 
Library.  3209  Virginia  Avenue,  Fort 
Pierce.  Florida  34954-9003 

Attorney  for  licensee:  Harold  F.  Reis. 
Esquire,  Newman  and  Holtzinger.  1615 
L  Street.  NW..  Washington.  DC  20036 

NBC  Project  Director  Herbert  N. 
Berkow 


Georgia  Power  Company,  Oglethorpe 
Power  Corporation,  Munir:ipal  Electric 
Authority  of  Georgia,  City  of  Dalton, 
Georgia,  Docket  Nos.  50-424  and  50- 
425,  Vogtie  Electric  Generating  Plant. 
Units  1  and  2.  Burke  County,  Georgia 

Dofe  of  amendment  request:  July  2. 
1993 

Description  of  amendment  request: 
The  proposed  amendments  would 
revise  Action  a.  of  Technical 
Specification  (TS)  3.11.1.4.  Liquid 
Holdup  Tanks.  Currently.  Action  a. 
references  a  "Semiannual  Radioactive 
Release  Report."  This  wo'ild  be 
renamed  "Annual  Radioa::tive  Release 
Report."  This  change,  in  tfkd, 
decreases  the  frequency  fir  submitting 
reports  on  events  which  l^ad  to 
exceeding  radioactive  material  limits  for 
the  liquid  holdup  tanks  f^m  a 
semiannual  to  an  annual  lasis. 

Ba^is  for  pioposed  no  significant 
hazards  consideration  determination: 
The  licensee  notes  that  the  proposed 
changes  to  TS  3.11.1.4  ar^  consistent 
with  those  previously  ap  iroved  by  the 
NRC  in  which  the  frequency  of 
submittal  of  the  Semianr  ual  Radioactive 
Effluent  Release  Report  v.'as  changed  to 
an  annual  basis  in  accorc  ance  with  a 
recent  revision  of  10  CFF  50.36a  (57  FR 
39353  dated  August  31.  '992).  These 
changes  were  approved  by  Amendment 
61  (Unit  1)  and  Amendn^ent  40  (Unit  2) 
on  March  31. 1993.  The  ':hanges 
presently  proposed  toTS  3.11.1.4 
should  have  been  requested  as  part  of 
the  previous  amendmen  s  request  but 
were  inadvertently  omit  ed  during  the 
preparation  of  that  request. 

As  required  by  10  CFF  50.91(a),  the 
licensee  has  provided  it .  analysis  of  the 
issue  of  no  significant  h  izards 
consideration,  which  is  presented 

below: 

1.  The  prop<Jsed  changes  do  not  involve  a 
significant  incrt^ase  in  the  probability  or 
consequences  of  an  accident  previously 
evalual«;d.  The  proposed  changes  are 
administrative  in  naiure  ard  do  not  involve 
any  changes  to  the  configuration  or  method 
of  operation  of  any  plant  equipment  that  is 
used  to  mitigate  the  conseruences  of  an 
accident.  Al.so.  the  propostd  changes  do  not 
alter  the  conditions  or  assrmjplions  in  any  of 
the  Final  Safety  Analysis  Feport  (FSAR) 
accident  analyses.  Since  the  FSAR  accident 
analyses  remain  Iwunding.  tlfc  radiological 
consequences  previously  evaluated  are  not 
adversely  affticted  by  the  ^'roposcd  changes. 
Therefore,  it  can  be  concluded  that  the 
proposed  changes  do  nf)t  involve  a 
significant  increase  in  the  probability  or 
consequences  of  an  accident  previously 
evaluated. 

2.  The  proposed  changes  do  not  create  the 
possibility  of  a  new  or  different  kind  of 
accident  from  any  accident  previously 
evaluated.  The  proposed  changes  are 
administrative  in  nature  and  do  not  involve 


any  change  to  the  configuration  or  method  of 
o[)eraiion  of  any  plant  equipment  that  is  used 
to  mitigate  the  consequences  of  an  accident 
Accordingly,  no  new  failure  modes  have 
been  defined  for  any  plant  system  or 
component  important  to  safety  oor  has  any 
new  li.miting  failure  been  identified  as  a 
result  of  the  proposed  changes.  Also,  there 
will  be  no  change  in  the  types  or  increase  m 
the  amount  of  effluents  released  offsite. 
Therefore,  it  can  be  concluded  that  the 
proposed  changes  do  not  create  the 
possibility  of  a  new  or  different  kind  of 
accident  from  any  accident  previously 
evaluated. 

3.  The  proposed  changes  do  not  involve  a 
significant  reduction  in  a  margin  of  safety. 
The  proposed  changes  are  administrative  in 
nature  and  do  not  adversely  impact  the 
plant's  ability  to  meet  applicable  regulatory 
requirements  related  to  radioactive  effluents 
and  radiological  environmental  monitoring. 
The  proposed  changes  would  also  eliminate 
an  unnecessary  burden  of  governmental 
r(>gulation  without  reducing  prr>tection  for 
public  health  and  safety.  Therefore,  it  can  be 
concluded  that  the  proposed  changes  do  not 
involve  a  significant  reduction  in  a  margin  of 
safety. 

The  NRC  staff  has  reviewed  the 
licensee's  analysis  and,  based  on  this 
review,  it  appears  that  the  three 
standards  of  10  CFR  50.92(c)  are 
satisfied.  Therefore,  the  NRC  staff 
proposes  to  determine  that  the 
amendment  request  involves  no 
significant  hazards  consideration. 

Local  Public  Document  Room 
location:  Burke  County  Public  Library. 
412  Fourth  Street.  Waynesboro,  Georgia 
30830. 

Attorney  for  licensee:  Mr  Arthur  H. 
Domby,  Troutman  Sanders. 
NationsBank  Plaza,  Suite  5200,  600 
Peachtree  Street,  NE..  Atlanta.  Georgia 
30308 

NRC  Project  Director:  David  B 
Matthews 

GPU  Nuclear  Coqioration,  Docket  No. 
50-320.  Three  Mile  Island  Nuclear 
Station.  Unit  No.  2.  (TMl-2),  Dauphin 
County,  Pennsylvania 

Date  of  timendment  request:  June  29, 
1993 

Description  of  amendment  request:  In 
a  letter  dated  March  17,  1992.  General 
Public  Utilities  Nuclear  Corporation. 
CPIIN  or  the  licensee,  requested  the 
relocation  of  requirements  in  the 
Appendix  A  and  B  Technical 
Specifications  related  to  radiological 
effiuents  to  a  new  document  called  the 
Offsite  Dose  Calculation  Manual 
(ODCM).  The  removal  of  the.se 
requirements  from  the  Technical 
Specifications  is  in  accordance  with  the 
guidance  in  NRC  staff  issued  Generic 
Letter  89-01  dated  January  31,  1989.  The 
NRC  staff  issued  License  Amendment 
No.  43  to  Facility  License  No.  DPR-73 
for  TMl-2  on  May  26.  1993,  transferring 
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radiation  monitoring  and  dose 
assessment  requirements  for  the  TMI-2 
facility  to  the  ODCM.  The  licensee,  on 
June  29. 1993.  notified  the  NRCstaff  by 
letter  that  they  failed  to  include  a 
change  to  Appendix  A  Technical 
Specifications  Section  3.9.12.  "Fuel 
Handling  Building/Auxiliary  Building 
Air  Cleanup  Systems"  in  their  original 
March  17, 1992  amendment  request. 
The  current  Technical  Specification 
references  an  Appendix  B  instantaneous 
release  rate  for  gaseous  effluents  that  no 
longer  exists  in  Appendix  B.  The  release 
rates  were  relocated  to  the  ODCM  by  the 
May  26.  1993  Amendment  No.  43  to  the 
TMI-2  license.  The  June  29.  1993  license 
amendment  request  proposes  to  resolve 
this  administrative  oversight  by  revising 
Section  3.9.12  of  the  Appendix  A 
Technical  Specifications  to  properly 
reference  the  OIXIM  for  the 
instantaneous  release  rate  for  gaseous 
effluents. 

Basis  for  proposed  no  significant 
hazards  consideration  determination. 
As  required  by  10  CFR  50.91(a).  the 
licensee  has  provided  their  analysis  of 
the  issue  of  no  significant  hazards 
consideration,  which  is  presented 
below: 

10  CFR  50.92  provides  the  criteria  which  , 
the  Commission  uses  to  evaluate  a  No 
SigniPicant  Hazards  Consideration.  lOCFK 
50.92  states  that  an  amendment  to  a  facility 
license  involves  No  SigniTicant  Hazards  if 
operation  of  the  facility  in  accordance  with 
the  proposed  amendment  would  not: 

1.  Involve  a  significant  increase  in  the 
proliability  or  consequence  of  an  accident 
previously  evaluated,  or 

2.  Create  the  possibility  of  9  new  or 
different  kind  of  accident  from  any  accident 
previously  evaluated,  or 

3.  Involve  a  significant  reduction  in  n 
margin  of  safety. 

This  change  would  not  involve  a 
significant  increase  in  the  probability  or 
consequences  of  an  accident  nor  create  the 
possibility  of  a  new  or  different  kind  of 
accident  because  the  change  is  administrative 
in  nature  and  makes  Appendix  A  Tech. 
Sjiecs.  consistent  with  License  Amendment 
No.  43.  This  chang^wnvild  not  involve  a 
significant  reduction  of  the  margin  of  safety 
since  it  corrects  an  administrative  omission 
in  a  prior  License  Amendment. 

Therefore,  the  proposed  changes  involve 
no  significant  hazards  considerations  as 
dnfined  by  10  CFR  50.92. 

The  NRC  staff  has  reviewed  the 
analysis  of  the  licensee  and.  based  on 
this  review,  it  appears  that  the  three 
standards  of  10  CFR  50.92(c)  are 
satisfied.  Therefore,  the  NRC  staff 
proposes  to  determine  that  the 
amendment  request  involves  no 
significant  hazards  consideration. 

Local  Public  Document  Boom 
/ocation.- Government  Publications 
Section,  State  Library  of  Pennsylvania. 
Walnut  Street  and  Commonwealth 


Avenue.  Box  1601.  Harrisburg. 
Pennsylvania  17105 

NRC  Project  Director:  Seymour  H. 
Weiss 

Houston  Lighting  &  Power  Company, 
City  Public  Service  Board  of  San 
Antonio,  Central  Power  and  Light 
Company,  City  of  Austin,  Texas.  Docket 
Nos.  50-498  and  50-499.  South  Texas 
Project,  Units  1  and  2.  Matagorda 
County,  Texas 

Date  of  amendment  request:  August  5. 
1993 

Description  of  amendment  request: 
The  amendment  changes  the  Technical 
Specifications  (TS)  by  revising  the 
Limiting  Conditions  for  Operation  of 
TSs  3.2.1.5.  3.2.1.6,  3.5.1,  3.5.5.  3.9.1 
and  associated  Bases  to  reflect  changes 
in  systems  containing  borated  water  for 
Unit  1.  The  amendment  would  also 
change  the  implementation  date  from 
that  originally  submitted  on  January  14. 
1993.  of  "Unit  1  fifth  refueling  outage" 
to  "prior  to  Unit  1  restart  from  the 
current  outage."  There  have  been  no 
changes  to  Unit  1  that  deviate  from  the 
original  submittal. 

Houston  Lighting  &  Power  Company 
(HL&P)  submitted  the  original 
amendment  on  January  14,  1993.  with 
an  implementation  date  of  the  third 
refueling  outage  for  Unit  2  and  the  fifth 
refueling  outage  for  Unit  1.  The 
amendment  was  granted  on  May  25, 
1993.  with  an  implementation  date  of 
the  third  refueling  outage  for  Unit  2. 
The  amendments  stated  that  for  Unit  1, 
HL&P  must  reapply  for  the  necessary 
final  implementation. 

After  review,  HP&L  determined  that 
no  changes  have  been  made  that  would 
affect  the  original  application  or  the 
NRC  staffs  safely  evaluation. 

Basis  for  proposed  no  significant 
hazards  consideration  determination: 
As  required  by  10  CFR  50.91(a),  the 
licensee  has  provided  its  analysis  of  the 
issue  of  no  significant  hazards 
consideration,  which  is  pre.sented 
below: 

1.  The  proposed  chnngo  diX!s  not  involve 
a  significant  increase  in  the  probability  or 
consequences  oPan  accident  previously 
evaluated. 

The  proposed  increase  in  boron 
concentrations  incretis'is  the  .imount  of  boron 
delivered  to  the  reactor  core  under  accident 
conditions.  This  will  decrease;  the  ^activity 
of  the  core  and  will  not  increase  the 
probability  or  consequences  of  an  accidunt 
previously  evaluated. 

The  reduction  in  the  switchover  time  for 
the  post-LOCA  hot  leg  injection  will  ensure 
that  the  maximum  allowable  boric  acid 
concentration  will  not  be  exceeded,  thus 
maintaining  the  current  margin  to  safety. 

The  proposed  increase  in  the  required 
volume  of  the  Boric  Acid  Storage  Tanks  is  to 
ensure  that  sufficient  boric  acid  is  available 


to  borate  the  reactor  coolant  system  and  the 
water  in  the  refueling  canal  such  that  the 
criticality  limit  during  shutdown  and 
refueling  can  be  met  for  future  cores. 

The  increase  in  the  required  minimum 
boron  concentration  in  the  refueling  canal  in 
Mode  6  does  not  modify  or  replace  the  Kcm 
reactivity  limit.  The  design  of  each  reload 
cure  is  checked  to  ensure  that  the  refueling 
criticality  limit  is  met. 

Therefore,  the  changes  do  not  involve  a 
significant  increase  in  the  probability  or 
consequences  of  an  accident  previously 
evaluated. 

2.  The  proposed  change  does  not  create  the 
possibility  of  a  now  or  different  kind  of 
accident  from  any  accident  previously 
evaluated. 

The  proposed  increase  in  boron 
concentrations  increases  the  amount  of  twron 
delivered  to  the  reactor  core  under  accident 
conditions.  This  increase  in  boron  will  not 
create  the  possibility  of  a  new  or  different- 
kind  of  accident  from  any  accident 
previously  evaluated. 

The  reduction  in  the  switchover  time  for 
the  post-LCXlA  hot  leg  injection  will  ensure 
that  the  maximum  allowable  boric  acid 
concentration  will  not  be  exceeded.  This 
reduction  in  switchover  time  will  maintain 
the  current  margin  to  safety.  Therefore,  the 
increase  inihe  boron  concentration  will  not 
create  the  possibility  of  a  new  or  different 
kind  of  atxident  from  any  accident 
previously  evaluated. 

The  proposed  increase  in  the  required 
volume  of  the  Boric  Acid  Storage  Tanks 
during  shutdown  and  refueling  is  to  ensure 
the  reactor  coolant  system  can  be  adequtely 
txirated  during  shutdown.  This  increase  in 
volume  does  not  create  the  possibility  of  a 
new  or  diffemnt  kind  of  accident  from  any 
accident  previously  evaluated. 

The  increase  in  the  required  minimum 
boron  concentration  in  the  refueling  canal  in 
Mode  6  docs  not  modify-  or  replace  the  Kcn 
reactivity  limit.  Therefore,  the  increase  in  the 
tioron  concentr.ilion  will  not  create  the 
possibility  of  a  new  or  different  kind  of 
accident  from  any.  accident  previously 
evaluated. 

The  proposed  changes  do  not  create  the 
possibility  of  a  new  or  different  kind  of 
accident  from  any  accident  previously 
evaluated. 

3.  The  proposed  change  docs  not  involve 
H  significant  reduction  in  a  margin  of  safety 

The  proposed  increase  in  toron 
concentrations  increases  the  amount  ofboron 
delivered  to  the  reactor  core  under  accident 
conditions.  This  will  decrease  the  reactivity 
of  the  core  and  will  not  cause  a  decrease  in 
a  margin  of  safety. 

The  reduction  in  the  switchover  time  for 
the  post-LCX'A  hot  Irg  iiijer-tion  will  ensure 
that  the  maximum  allowable  boric  acid 
concentration  will  not  bo  exceeded,  thus 
maintaining  the  current  margin  of  safety. 

The  proposed  increase  in  the  required 
volume  of  the  Boric  Acid  Storage  Tanks  is  to 
ensure  that  sufficient  boric  acid  is  available 
to  borate  the  water  in  the  reactor  coolant 
system  and  the  refueling  canal  such  that  the 
criticality  limit  during  shutdown  and 
refueling  can  be  met  for  future  cores.  Also, 
the  increase  in  the  required  minimum  bonm 
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concentration  in  the  refueling  canal  in  Mode 
6  does  not  modify  or  replace  the  Ktf, 
reactivity  limit. 

The  design  of  each  reload  core  is  checked 
to  ensure  that  the  refueling  criticality  limit  is 
met.  The  proposed  changes  do  not  involve  a 
change  to  the  refueling  criticality  limit  and 
serve  to  maintain  the  current  margin  of 
safety. 

Therefore,  the  proposed  changes  do  not 
involve  a  significant  reduction  in  a  margin  of 
safety. 

The  NRC  staff  has  revievired  the 
licensee's  analysis  and,  based  on  this 
review,  it  appears  that  the  three 
standards  of  10  CFR  50.92(c)  are 
satisfied.  Therefore,  the  NRC  staff 
proposes  to  determine  that  the  request 
for  amendments  involves  no  significant 
hazards  consideration. 

Local  Public  Document  Room 
location:  Wharton  County  Junior 
College,  J.  M.  Hodges  Learning  Center, 
911  Doling  Highway,  Wharton  Texas 
77488 

Attorney  for  licensee:  Jack  R. 
Newman,  Esq.,  Newman  &  Holtzinger, 
PC,  1615  L  Street,  NW,  Washington. 
DC  20036 

NRC  Project  Director:  Suzanne  C. 
Black 

Nebraska  Public  Power  District,  Docket 
No.  50-298,  Cooper  Nuclear  Station, 
Nemaha  County,  Nebraska 

Date  of  amendment  request:  June  14, 
1993 

Description  of  amendment  request: 
The  proposed  amendment  would  revise 
the  Cooper  Nuclear  Station  (CNS) 
Technical  Specifications  to  support 
compliance  with  the  new  requirements 
of  Title  10  Code  of  Federal  Regulations 
Part  20.  Additionally,  the  amendment 
would  remove  the  Technical 
Specification  (Section  3/4.8  and 
associated  bases)  governing  the  control 
of  miscellaneous  radioactive  sources,  in 
accordance  with  the  guidance  provided 
by  NUREG-1433,  "Standard  Technical 
Specifications,  General  Electric  Plants, 
BWR/4,"  which,  unlike  previous 
revisions  of  the  BWR  Standard 
Technical  Specifications,  does  not 
contain  any  Technical  Specifications 
addressing  the  testing  of  miscellaneous 
radioactive  sealed  sources.  Finally,  the 
proposed  amendment  includes  a 
number  of  minor  editorial  changes 
unrelated  to  either  revised  10  CFR  Part 
20  or  miscellaneous  radioactive  sealed 
sources,  such  as  page  renumbering  and 
capitalization  of  defined  terms. 

Basis  for  proposed  no  significant 
hazards  consideration  determination: 
As  required  by  10  CFR  50.91(a),  the 
licensee  has  provided  its  analysis  of  the 
issue  of  no  significant  hazards 
consideration,  which  is  presented 
below: 


1.  Does  the  proposed  change  involve  a 
significant  increase  in  the  probability  or 
consequences  of  an  accident  previously 
evaluated? 

Evaluation 

The  first  part  of  Proposed  Change  No.  117 
involves  numerous  individual  changes 
necessary  to  bring  the  CNS  Technical 
Specifications  into  conformance  with  the 
revised  10  CFR  (Part)  20  Rule.  These  changes 
are  both  editorial  and  administrative  in 
nature,  and  do  not  affect  any  accident 
initiators  or  change  any  cssumptions  of  the 
accident  evaluations.  These  changes  do  not 
involve  the  modification  or  addition  of  any 
plant  equipment,  nor  do  they  invoK-e  a 
change  in  plant  settings  hat  affect  plant 
operation  responses.  Therefore,  this  part  of 
the  proposed  change  docs  not  involve  a 
significant  increase  in  the  probability  or 
consequences  of  an  accident  previously 
evaluated. 

The  second  part  of  Pre  posed  Change  No. 
117  removes  Section  3/4. 8. A,  its  associated 
biases,  and  records  retention  requirements 
(Section  6.4.3)  from  the  "NS  Technical 
Specifications.  These xequirements  will 
instead  be  addressed  by  CNS  administrative 
procedures.  This  change  is  administrative  in 
nature  and  is  in  accordance  with  guidance 
provided  in  NUREG-14:3.  "Standard 
Technical  Specifications.  General  Electric 
Plants.  BWR/4",  which  do  not  contain 
technical  specifications  for  the  control  of 
miscellaneous  sealed  sources.  The 
requirements  of,  and  compliance  to,  License  ' 
Condition  2.8.2.(3)  of  the  CNS  Facility 
Operating  License  are  tnaffected  by  this 
change.  This  proposed  change  does  not  affect 
any  accident  initiators  or  change  any 
assumptions.  There  are  no  setpoint  changes, 
changes  to  plant  equipment,  changes  in 
maintenance,  or  changes  in  plant  operations. 
Therefore,  this  part  of  the  proposed  change 
does  not  involve  a  significant  increase  in  the 
probability  or  consequences  of  an  accident 
previously  evaluated. 

The  third  part  of  Proposed  Change  No.  117 
consists  of  editorial  changes  not  directly 
related  to  the  revised  Part  20  portion  of  this 
proposed  change.  These  changes  include,  but 
are  not  limited  to,  page  renumbering  and  the 
capitalization  of  defined  terms.  These 
changes  are  editorial  ir  nature  and  have  no 
impact  on  plant  equiprient,  plant  design,  or 
operations.  These  editcrial  changes  do  not 
modify  or  add  any  initiating  parameters. 
Therefore,  this  part  of  the  proposed  change 
does  not  involve  a  significant  increase  in  the 
probabiHty  or  consequences  of  an  accident 
previously  evaluated.  i 

2.  Does  the  pioposec  change  create  the 
possibility  for  a  new  or  different  kind  of 
accident  from  any  accident  previously 
evaluated? 
Evaluation 

The  first  part  of  the  proposed  change 
involves  numerous  editorial  and 
administrative  changes  related  to  the 
implementation  of  the  -evised  10  CFR  (Part) 
20.  These  individual  changes  do  not  result  in 
the  modification  of  any  structure,  system,  or 
component,  nor  do  these  changes  introduce 
or  change  any  mode  of  plant  operation.  This 
part  of  the  proposed  change  does  not  create 
the  possibility  for  a  new  of  different  kind  of 


accident  from  any  accident  previously 
evaluated. 

The  second  part  of  the  proposed  change 
removes  Section  3/4. 8. A.  its  associated  bases, 
and  records  retention  requirements  (Section 
6.4.3)  from  the  CNS  Technical  Specifications. 
This  part  of  the  proposed  change  is 
administrative  in  nature  and  does  not  involve 
the  modification,  addition,  or  deletion  of  any 
plant  equipment,  nor  does  it  change  or 
introduce  any  new  mode  of  plant  operation. 
This  part  of  the  proposed  change  does  not 
create  the  possibility  for  a  new  of  different 
kind  of  accident  from  any  accident 
previously  evaluated. 

The  third  part  of  the  proposed  change 
consists  of  editorial  changes  not  directly 
related  to  the  revised  Part  20  portion  of  this 
proposed  amendment.  These  individual 
changes  do  not  involve  any  alteration  to 
plant  design,  setpoints.  or  operating 
parameters,  nor  do  they  introduce  or  change 
any  mode  of  plant  opieration.  Therefore,  this 
part  of  the  proposed  change  does  not  create 
the  possibility  for  a  new  different  kind  of 
accident  from  any  accident  previously 
evaluated. 

3.  Does  the  proposed  change  create  a 
significant  reduction  in  the  margin  of  safety? 
Evaluation 

The  first  part  of  the  proposed  change 
involvels]  the  updating  of  applicable  sections 
of  the  CNS  Technical  Specifications  to  be  in 
agreement  with  the  revised  10  CFR  jPart)  20 
Rule.  The  NRC  has  concluded  that 
"incorporation  of  these  changes  will  ensure 
that  Part  20  continues  to  provide  adequate 
protection  of  public  health  and  safety"  (FR 
Vol.  56.  No.98,  May  21,  1991).  The  revised 
Part  20  Rule  contains  several  enhanced 
radiation  safety  requirements  for  members  of 
the  public  and  individuals  exposed  to 
occupational  radiation.  Implementation  of 
the  new  regulation  has  no  effect  on  plant 
safety  setpoint  settings  or  overall  operation  of 
the  station,  as  it  pertains  to  maintaining  plant 
safety  mai^gins.  Therefore,  this  part  of  the 
proposed  change  does  not  create  a  significant 
reduction  in  the  margin  of  safety. 

The  second  part  of  the  proposed  change 
removes  Section  3/4.8.A.  its  associated  bases, 
and  records  retention  requirements  (Section 
6.4.3)  from  the  CNS  Technical  Specifications. 
This  part  of  the  proposed  change  is 
administrative  in  nature  and  does  not  impact 
the  operability  determination  of  installed 
plant  equipment,  has  no  effect  on  plant  safety 
setpoint  settings,  and  does  not  have  any 
effect  on  plant  operations.  Therefore,  this 
part  of  the  proposed  change  does  not  create 
a  significant  reduction  in  the  margin  of 
safety. 

The  third  part  of  the  proposed  change 
consists  of  editorial  changes  not  directly 
related  to  the  revised  Part  20  portion  of  this 
proposed  change.  These  individual  changes 
do  not  involve  any  change  to  plant  design, 
equipment,  instrument  setpoints,  or 
operation.  Therefore,  this  part  of  the 
proposed  change  does  not  create  a  significant 
reduction  in  the  margin  of  safety. 

The  NRC  staff  has  reviewed  the 
licensee's  analysis  and,  based  on  this 
review,  it  appears  that  the  three 
standards  of  10  CFR  50.92(c)  are 
satisfied.  Therefore,  the  NRC  staff 
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proposes  to  determine  that  the 
amendment  request  involves  no 
signiTicant  hazards  consideration. 

Local  Public  Document  Boom 
location:  Auburn  Public  Library',  118 
15th  Street.  Auburn,  Nebraska  68305 

Attorney  for  licensee:  Mr.  G.D. 
Watson,  Nebraska  Public  Power  District, 
Post  Office  Box  499,  Columbus,    ■ 
Nebraska  68602-0499 

MiC  Project  Director:  Hany  Rood 
(Acting) 

Northeast  Nuclear  Energy  Company, 
Docket  No.  50-245,  Millstone  Nuclear 
Power  Station,  Unit  1,  New  London 
County,  Connecticut 

Date  of  amendment  request:  July  26, 
1993 

Description  of  amendment  request: 
The  proposed  change  would  increase 
the  maximum  stroke  time  for  reactor 
water  cleanup  (RWCU)  system  isolation 
valves  CU-2,  3,  5,  and  28  from  18 
seconds  to  20  seconds  in  Technical 
Specification  Table  3.7.1. 

Basis  for  proposed  no  significant 
hazards  consideration  determination: 
As  required  by  10  CFR  50.91(a),  the 
licensee  has  provided  its  analysis  of  the 
issue  of  no  significant  hazards 
consideration,  which  is  presented 
below: 

In  accordance  with  10CFR50  92  NNECO 
has  reviewed  the  proposed  change  described 
above  and  has  concluded  that  it  does  not 
involve  a  significant  hazards  consideration 
(SHC)  because  the  change  would  not: 

1.  Involve  a  significant  increase  in  the 
probability  or  consequences  of  an  accident 
previously  evaluated. 

The  proposed  increase  in  the  allowable 
closure  time  for  RWCU  system  isolation 
valves  CU-2.  3,  5.  and  28  from  18  to  20 
seconds  would  have  no  impact  on  the  core 
cooling  aspect  of  a  LOCA  [loss  of  coolant 
accident].  With  respect  to  the  radiological 
consequences  of  a  LOCA.  the  proposed  valve 
closure  time  of  20  seconds  is  wcli  within  the 
60-second  closure  limit  assumed  in  the 
as.^ociated  LOCA  analysis.  The  proposed 
increase  in  closure  time  to  20  seconds  is 
consistent  with  the  Updated  Final  Safety 
Anal>'sis  Report  analysis  of  RWCU  line  break 
in  the  reactor  building  which  assumes  a  20- 
second  closure  limit.  The  analysis  results  are 
used  in  calculating  harsh  environment 
impact  in  the  reactor  building  and  in 
calculating  the  off-site  dose  nf  an  RWCU  tine 
break.  The  environmental  profiles  for  the 
reactor  building  are  not  affected  by  this 
change.  Therefore,  this  proposed  change  has 
no  affect  on  the  initiation,  probability,  or 
consequences  of  any  previously  evaluated 
accident  scenarios. 

2.  Create  the  possibility  of  a  new  or 
different  kind  of  accident  from  any 
previously  analyzed. 

The  20-second  closure  time  for  RWCU 
system  isolation  valves  CU-2,  3,  5,  and  28  has 
been  previously  analyzed  and  found  to  be 
consistent  with  design  basis  accident 
assumptions.  The  proposed  increase  in 


closure  time  to  20  seconds  is  consistent  with 
the  Updated  Final  Safety  Analysis  Report 
analysis  of  RWCU  line  break  in  the  reactor 
building  which  assumes  a  20-second  closure 
limit.  The  analysis  results  are  used  in 
calculating  harsh  environment  impact  in  the 
reactor  building  and  in  calculating  tho  off- 
site  dose  of  an  RWCU  line  break.  The 
environmental  profiles  for  the  reactor 
building  are  not  affected  by  this  change.  As 
such,  the  potential  for  an  unanalyzed 
accident  is  not  created.  No  new  failure  modes 
are  introduced. 

3.  Involve  a  significant  reduction  in  a 
margin  of  safety. 

Increased  maximum  allowable  isolation 
times  for  RWCU  valves  do  not  diminish  the 
ability  to  isolate  the  containment.  The 
prop>osod  change  does  not  affect  the 
c(msequences  of  any  accidents  previously 
analyzed,  and  no  safety  limits  for  the 
protective  boundaries  arc  impacted. 
Therefore,  the  proposed  change  does  not 
reduce  the  margin  of  safety. 

The  NRG  staff  has  reviewed  the 
licensee's  analysis  and,  based  on  this 
review,  it  appears  that  the  three 
standards  of  10  CFR  50.92(c)  are 
.satisfied.  Therefore,  the  NRC  staff 
proposes  to  determine  that  the 
amendment  request  involves  no 
significant  hazards  consideration. 

Local  Public  Document  Boom 
location:  Learning  Resources  Center, 
Thames  Valley  State  Technical  College. 
574  New  London  Turnpike,  Norwich, 
Connecticut  06360. 

Attorney  for  licensee:  Gerald  Garfield, 
Esquire,  Day,  Berry  &  Hbward, 
Counselors  at  Law,  City  Place,  Hartford, 
Connecticut  06103-3499. 

NBC  Project  Director:  ]ohn  F.  Stolz 

Northeast  Nuclear  Energy  Company 
(NNECO),  Docket  No.  50-245,  Millstone 
Nuclear  Power  Station,  Unit  1,  New 
London  County,  Connecticut 

Date  of  amendment  request:  July  27, 
1993 

Description  of  amendment  request: 
The  proposed  changes  would  eliminate 
the  exemption  granted  on  May  10, 1985, 
for  air  lock  testing  and  require  Millstone 
Unit  1  to  meet  paragraph  in.D.2(b)(ii)  of 
Appendix  }.  SpeciHcally,  the  proposed 
changes  would:  (1)  delete  the 
description  of  the  May  10,  1985. 
Appendix  J  exemption  pertaining  to  low 
pressure  tests  of  the  contaitiment  access 
air  locks,  described  in  the  Millstone 
Unit  1  Operating  License  Section  2.D(2), 
(2)  reword  Technical  Specification 
4.7.A.3.d(2)  to  be  consistent  with 
paragraph  lII.D.2(b)  of  10  CFR  50, 
Appendix  J,  and  (3)  revise  the 
associated  bases  section. 

Basis  for  proposed  no  significant 
hazards  consideration  determination: 
As  required  by  10  CFR  50.91(a),  the 
licensee  has  provided  its  analysis  of  the 
issue  of  no  significant  hazards 


consideration,  which  is  presented 
below: 

In  accordance  with  10CFR50.92.  NNECX) 
has  reviewed  the  proposed  changes  and  has 
concluded  that  they  do  not  involve  a 
significant  hazards  consideration  (SHC).  The 
basis  for  this  conclusion  is  that  the  three 
criteria  of  10CFR50.92(c)  are  not 
compromised.  The  proposed  changes  do  not 
involve  an  SHC  because  the  changes  wuuKi 
not: 

1.  Involve  a  significant  increase  in  the 
probability  or  consequences  of  an  accident 
previously  evaluated. 

The  proposed  changes  revise  the  operating 
license  by  eliminating  the  May  10, 1985. 
exemption  which  allowed  low  pressure  tests 
of  containment  air  locks;  and  revises 
Technical  Specification  4.7.A.3.d(2)  to 
eliminate  the  10  psig  test  requirement  and 
adds  the  Appendix  J  paragraph  llI.D.2(b)(ii) 
requirement  to  test  the  air  lock  at  P,  (43  psig) 
prior  to  entering  a  mode  in  which  primary 
containment  integrity  is  required. 

Elimination  of  the  10  psig  test  is 
conservative  since  actual  leakage  at  43  psig 
will  be  measured  during  the  test.  Testing  of 
the  air  lock  at  43  psig  is  already  performed 
at  least  once  every  six  months  in  accordance 
with  the  existing  Technical  Specification 
4.7.A.3.d(2).  The  addition  of  a  43  psig  LLRT 
[local  leak  rate  test]  prior  to  entering  a  mode 
where  containment  integrity  is  required 
provides  additional  assurance  that  the  air 
locks  are  o[>erable  during  the  initial  startup 
period.  The  change  in  test  requirements  does 
not  degrade  the  performance  of  the 
containment  personnel  air  lock,  nor  does  it 
prevent  actions  assumed  in  the  accident 
analysis.  There  is  no  change  in  the  air  lock 
or  its  function.  Therefore,  there  is  no  effect 
on  the  probability  or  consequence  of  an 
accident. 

2.  Create  the  possibility  of  a  new  or 
different  kind  of  accident  from  any 
previously  evaluated. 

The  proposed  changes  do  not  modify  the 
function  of  the  air  lock,  nor  are  any 
requirements  being  added  or  deleted.  The 
only  changes  are  the  elimination  of  the  10 
psig  test  requirement  and  addition  of  the 
Appendix )  paragraph  III.D.2(b)(ii) 
requirement  to  test  the  air  lock  at  P,  prior  to 
entering  a  mode  in  which  primary 
containment  integrity  is  required.  A  43  psig 
LLRT  is  already  performed  at  least  once 
every  six  months  in  accordance  with  the 
existing  technical  specification.  Tho 
elimination  of  the  10  psig  test  does  not 
subject  the  air  lock  to  a  higher  test  pressure 
than  previously  experienced. 

Testing  the  air  lock  seals  prior  to  entering 
a  mode  in  which  contaitiment  integrity  is 
required  does  not  create  a  potential  for  a  new 
accident  since  the  test  is  only  being 
performed  at  a  higher  pressure  and  is 
completed  to  demonstrate  that  the  airlock  is 
operable.  Sinre  there  are  no  changes  in  the 
air  lock  or  its  opieration  and  no  new  test 
criteria  are  being  added,  the  potential  for  an 
unanalyzed  accident  is  not  created. 

3.  Involve  a  significant  reduction  in  a 
margin  of  safety. 

The  proposed  changes  eliminate  an 
exemption  and  technical  specification 
requirements  which  allowed  a  10  psig  LLRT 


in  place  of  a  43  psig  LLRT  and  adds  the 
Appendix )  paragraph  HID  2(b)(ii) 
requirement  to  test  the  air  lock  at  P,  prior  to 
entering  a  mode  in  which  primary 
containment  integrity  is  required.  The 
changes  are  conservative  since  actual  leakage 
at  43  psig  will  be  measured  during  testing 
and  an  additional  test,  prior  to  entering  a 
mode  where  containment  integrity  is 
required,  will  be  pwrformod.  The  changes  do 
not  degrade  the  performance  of  the 
containment  personnel  air  lock,  but  rather 
the  proposed  changes  meet  the  testing 
requirements  of  10CFR50  Appendix  ). 
Moreover,  the  proposed  change  does  not 
reduce  any  of  the  operability  requirements  of 
the  technical  sp>ecifications;  therefore,  there 
is  no  reduction  in  the  margin  of  safety. 

The  NRC  staff  has  reviewed  the 
hcensee's  analysis  and.  based  on  this 
review,  it  appears  that  the  three 
standards  of  10  CFR  50.92(c)  are 
satisfied.  Therefore,  the  NRC  staff 
proposes  to  determine  that  the 
amendment  request  involves  no 
significant  hazards  consideration. 

Local  Public  Document  Boom 
location:  Learning  Resources  Center, 
Thames  Valley  State  Technical  College. 
574  New  London  Turnpike.  Norwich. 
Connecticut  06360. 

Attorney  for  licensee:  Gerald  Garfield. 
Esquire,  Day.  Berry  &  Howard. 
Counselors  at  Law.  City  Place,  Hartford, 
Connecticut  06103-3499. 

A'flC  Project  Director  John  F.  Stolz 

Power  Authority  of  the  State  of  New 
York,  Docket  No.  50-333,  James  A. 
FitzPatrick  Nuclear  Power  Plant, 
Oswego  County,  New  York 

Date  of  amendment  request:  July  7, 
1993 

Description  of  amendment  request: 
The  proposed  amendment  would  revise 
Technical  Specifications  (TSs)  4.0.C  and 
4.0.D  and  the  associated  Bases  to 
incorporate  the  guidance  provided  in 
NRC  Generic  Letter  87-09.  "Sections  3.0 
and  4.0  of  the  Standard  Technical 
Specifications  (STS)  on  the 
Applicability  of  Limiting  Conditions  for 
Operation  and  Surveillance 
Requirements."  The  proposed  change  to 
TS  4.0.C  would  incorporate  a  24-hour 
delay  in  implementing  the  Action 
Requirements  due  to  a  missed 
surveillance  requirement  when  the 
Action  Requirements  provide  a 
restoration  time  that  is  less  than  24 
hours.  The  proposed  change  to  TS  4.0.D 
would  allow  mode  changes  to  be  made 
as  required  to  comply  with  Action 
Requirements  even  if  the  surveillance 
requirements  to  enter  a  mode  are  not 
complete. 

Basis  for  proposed  no  significant 
hazards  consideration  determination: 
As  required  by  10  CFR  50.91(a).  the 
licensee  has  provided  its  analysis  of  the 
issue  of  no  significant  hazards 


consideration,  which  is  presented 
below: 

Operation  of  the  FitzPatrick  plant  in 
accordance  with  the  proposed  Amendment 
would  not  involve  a  signiTicant  hazards 
consideration  as  defined  in  10  CFR  50.92. 
since  it  would  not: 

1.  involve  a  significant  increase  in  the 
probability  or  consequences  of  an  accident 
previously  evaluated. 

The  proposed  changC  tn  ITechnical] 
Specification  4  O.C  will  a  low  a  delay  of 
implementation  of  Actior  Requirements  for 
up  to  24  hours  under  certjin  conditions 
when  a  surveillance  has  leen  missed. 
Additionally,  in  some  cases  a  surveillance 
should  be  delayed  until  proper  plant 
conditions  exist.  This  will  not  significantly 
increase  the  probability  or  consequences  of 
an  accident,  in  that  survellances  normally 
verif>'  system  or  comptmrnt  operability  as 
opposed  to  discovering  ir  operability. 
Without  the  24  hour  delay,  it  is  possible  that 
a  missed  surveillance  would  force  the  plant 
to  shutdown.  Avoidance  of  these 
unnecessary  shutdowns  is  beneficial  since 
this  reduces  reactor  vessel  stresses  which  far 
outweighs  any  disadvantages  associated  with 
the  additional  24  hours  in  which  to  perform 
a  missed  surveillance. 

If  a  plant  shutdown  is  required  before  a 
missed  surveillance  is  completed,  it  is  likely 
that  it  would  be  conducted  when  the  plant 
is  being  shutdown  because  the  completion  of 
a  missed  surveillance  would  terminate  the 
shutdown  requirement.  This  is  undesirable 
since  it  increases  the  risk  to  the  plant  and 
public  safety  by: 

•  placing  the  plant  in  a  transient  state 
involving  changing  plant  -onditions  that 
offer  the  potential  for  an  i  psCt  that  could 
lead  to  a  demand  for  the  system  or 
component  t)eing  tested,  "his  would  occur 
when  the  system  or  component  is  either  out 
of  service  to  allow  perfomance  of  the 
surveillance  test  or  there  s  a  lower  level  of 
confidence  in  its  operability  because  the 
normal  surveillance  was  exceeded.  If  the 
surveillance  does  demonstrate  that  the 
system  or  component  is  inoperable,  it  would 
be  preferable  to  restore  it  :o  an  operable 
status  before  making  a  mfjor  change  in  plant 
operating  conditions. 

•  a  shutdown  would  increase  the  pressure 
on  the  plant  staff  to  expecitiously  complete 
the  required  surveillance  so  the  plant  could 
be  returned  to  power  operation.  This  would 
further  increase  the  potential  for  a  plant 
upset  when  both  the  shutdown  and 
surveillance  activities  place  a  demand  on  the 
plant  operators. 

The  proposed  change  to  (Technical) 
Specification  4.0.D  will  allow  passage 
through  an  operational  mode  if  required  to 
comply  with  an  Action  Statement.  This 
includes  entry  into  a  mod^  even  if  required 
surveillances  for  that  mode  are  incomplete. 
The  proposed  Technical  Specification  will 
not  result  in  a  change  to  the  design  or 
operation  of  the  facility,  therefore,  this 
change  will  not  result  in  an  increase  in  the 
probability  or  consequenc'?s  of  an  accident 
previously  evaluated. 

2.  create  the  possibility  of  a  new  or 
different  kind  of  accident  ^m  any  accident 
previously  evaluated. 


The  proposed  change  to  jTechnicall 
Specification  4. O.C  will  allow  the  plant  to 
continue  operation  for  an  additional  24  hours 
after  discovery  of  a  missed  surveillance. 
Missing  a  surveillance  does  not  mean  that  a 
compwnent  or  system  is  inoperable.  In  most 
cases,  surveillance  demonstrates  the 
continued  operability  of  the  components  and 
systems.  This  change  will  not  affect  the 
design  of  the  plant  and  will  not  allow  the 
plant  to  be  operated  outside  the  currently 
allowed  modes  of  operation. 

The  proposed  change  to  (Technical) 
Specification  4.0.D  will  alleviate  a  conflict 
within  the  Technical  Specifications.  The 
change  is  necessary  to  allow  the  plant  to 
proceed  through  or  to  required  op>erational 
modes  to  comply  with  Action  statement 
requirements  even  if  applicable  Surveillance 
Requirements  may  not  have  been  performed. 
This  change  can  not  initiate  a  new  or 
different  kind  of  accident. 

3.  involve  a  significant  reduction  in  the 
margin  of  safety. 

The  proposed  change  to  Technical 
Specification  4. O.C  will  allow  up  to  24  hours 
to  perform  a  missed  surveillance.  In  some 
cases  this  will  eliminate  the  need  for  a  plant 
shutdown.  The  overall  effect  is  a  net  gain  in 
plant  safety  by  avoiding  unnecessary 
shutdowns  and  the  associated  system 
transients  due  to  missed  surveillances. 

The  proposed  change  to  Technical 
Specification  4.0.D  will  eliminate  an  internal 
confiict  within  the  Technical  S(>ecifications 
and  allow  the  plant  to  proceed  through  or  to 
required  operational  modes  to  comply  with 
Action  Requirements  even  if  applicable 
Surveillance  Requirements  for  that  mode 
may  not  be  performed.  This  change  does  not 
affect  any  margin  of  safety. 

Implementation  of  these  change  to  the 
FitzPatrick  Surveillance  Requirements  is 
consistent  with  the  guidance  provide|d)  by 
the  NRC  in  Generic  Letter  87-09.  The  NRC 
staff  encourages  licensees  to  implement  these 
technical  specification  changes  since  they 
have  concluded  that  this  will  result  in 
improved  Technical  Specifications  for  all 
plants. 

The  NRC  staff  has  reviewed  the 
licensee's  analysis  and.  based  on  this 
review^it  appears  that  the  three 
standards  of  50.92(c)  are  satisfied. 
Therefore,  the  NRC  staff  proposes  to 
determine  that  the  amendment  request 
invoives  no  significant  hazards 
consideration. 

Local  Public  Document  Room 
location:  R^erence  and  Documents 
Departmenl  Penfield  Library.  Slate 
University  of  New  York.  Oswego.  New 
York  13126. 

Attorney  for  licensee:  Mr.  Charles  M. 
Pratt,. 1633  Broadway,  New  York.  New 
York  10019. 

NRC  Project  Director  Robert  A.  Capra 

Public  Service  Electric  &  Gas  Company, 
Docket  No.  50-354,  Hope  Creek 
Generating  Station,  Salem  County,  New 
Jersey 

Date  of  amendment  request:  July  7, 
1993 
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Description  of  amendment  request: 
The  proposed  changes  remove  Pages  4- 
la  and  4-lb  of  Section  4.2.1,  "Aquatic 
Monitoring,"  from  the  Environmental 
Protection  Plan. 

Basis  for  proposed  no  significant 
hazards  consideration  determination: 
As  required  by  10  CFR  50.91(a),  the 
licensee  has  provided  its  analysis  of  the 
issue  of  no  signiHcant  hazards 
consideration,  which  is  presented 
beldw: 

1.  Will  not  involve  a  significant  increase  in 
the  probability  or  consequences  of  an 
accident  previously  evaluated. 

The  proposed  change  would  remove  the 
sea  turtle  monitoring  and  reporting 
requirements  from  the  Environmental 
Protection  Plan  (Appendix  B  to  the  facility 
operating  license).  The  change  is 
administrative  in  nature  and  would  in  no 
way  afl^ect  the  initial  conditions, 
assumptions,  or  conclusions  of  the  Hope 
Creek  accident  analyses.  In  addition,  the 
proposed  change  would  not  affect  the 
operation  or  performance  of  any  equipment 
assumed  in  the  accident  analyses.  Based  on 
the  above  Information,  we  conclude  that  the 
proposed  change  would  not  signiricantly 
increase  the  prot>ability  or  consequences  of 
an  accident  previously  evaluated. 

2.  Will  not  created  the  possibility  of  a  new 
or  different  kind  of  accident  from  any 
accident  previously  evaluated. 

The  proposed  change  is  administrative  in 
nature  and  would  in  no  way  imF)act  or  alter 
the  configuration  or  operation  of  the  facility 
and  would  create  no  new  modes  of  operation. 
We  therefore  conclude  that  the  proposed 
changes  would  not  create  the  possibility  of  a 
new  or  different  kind  of  accident. 

3.  Will  not  involve  a  significant  reduction 
in  a  margin  of  safety. 

As  indicated  in  the  discussion  of  Criterion 
1.  the  change  is  administrative  in  nature  and 
would  in  no  way  affect  plant  or  equipment 
operation  or  the  accident  analyses.  We 
therefore  conclude  that  the  proposed  change 
would  not  result  in  a  significant  reduction  in 
a  margin  of  safety. 

The  NRC  staff  has  reviewed  the 
licensee's  analysis  and.  based  on  this 
review,  it  appears  that  the  three 
standards  of  10  CFR  50.92(c)  are 
satisfied.  Therefore,  the  NRC  staff 
proposes  to  determine  that  the 
amendment  request  involves  no 
significant  hazards  consideration. 

Local  Public  Document  Room 
location:  Pennsville  Public  Library.  190 
S.  Broadway,  Pennsville,  New  Jersey 
08070 

Attorney  for  licensee:  M.  J. 
Wetterhahn.  Esquire.  Winston  and 
Strewn,  1400  L  Street,  NW., 
Washington,  DC  20005-3502 

NBC  Project  Director:  Charles  L. 
Miller 


Public  Service  Electric  k  Gas  Company, 
Docket  Nos.  50-272  and  50-311,  Salem 
Nuclear  Generating  Station,  Unit  Nos.  1 
and  2,  Salem  County,  New  Jersey 

Date  of  amendment  request:  July  19, 
1993,  as  supplemented  by  letter  dated 
August  5, 1993.  This  notice  supersedes 
the  previous  notice  in  its  entirety  (58  FR 

16872  dated  March  31. 1993). 

• 

Description  of  amendment  request: 
This  amendment  request  would  delete 
line  item  9,  Boric  Acid  Tank  Solution 
Level,  from  Tables  3.3-11  and  4.3-11 
and  the  associated  Action  3,  of 
Technical  Specification  3.3.3.7.  Post 
Accident  Monitoring  System  for  both 
Salem.  Units  1  and  2. 

Basis  for  proposed  no  significant 
hazards  consideration  determination: 
As  required  by  10  CFR  50.91(a).  the 
licensee  has  provided  its  analysis  of  the 
issue  of  no  significant  hazards 
consideration,  which  is  presented 
below: 

1.  Does  not  involve  a  significant  increase 
in  the  probability  or  consequences  of  an 
accident  previously  evaluated. 

(.1 

The  change  does  not  involve  a  system  that 
was  assumed  to  function  in  any  of  the 
design/licensing  basis  analysis,  therefore,  the 
probability  or  consequences  of  an  accident 
previously  evaluated  are  not  increased. 

2.  Does  not  created  the  possibility  of  a  new 
or  different  kind  of  accident  from  any 
accident  previously  evaluated. 

The  proposed  change  does  not  introduce 
any  design  or  physical  configuration  changes 
to  the  facility  which  could  create  new 
accident  scenarios. 

3.  Does  not  involve  a  significant  reduction 
in  a  margin  of  safety. 

As  stated  in  response  to  question  number 
1  above,  the  proposed  change  does  not  affect 
a  system  that  was  taken  credit  for  or  assumed 
to  function  under  any  of  the  design/licensing 
basis  analysis.  Consequently,  there  is  no 
reduction  in  any  margin  of  safety. 

The  NRC  staff  has  reviewed  the 
licensee's  analysis  and,  based  on  this 
review,  it  appears  that  the  three 
standards  of  10  CFR  50.92(c)  are 
satisfied.  Therefore,  the  NRC  staff 
proposes  to  determine  that  the 
amendment  request  involves  no 
significant  hazards  consideration. 

Local  Public  Document  Boom 
location:  Salem  Free  Public  library,  112 
West  Broadway,  Salem,  New  Jersey 
08079 

Attorney  for  licensee:  Mark  J. 
Wetterhahn,  Esquire,  Winston  and 
Strawn.  1400  L  Street,  NW.. 
Washington.  IX  20005-3502 

NBC  Project  Director:  Charles  L. 
Miller 


Union  Electric  Company,  Docket  No. 
50-483.  Callaway  Plant,  Unit  1, 
Callaway  County,  Missouri 

Date  of  amendment  request:  June  4. 
1993 

Description  of  amendment  request: 
The  amendment  would  revise  Technical 
Specification  Tables  2.2-1  and  4.3-1  as 
well  as  Bases  3/4.2.2  and  3/4.2.3  by 
changing  the  Axial  Flux  Difference 
(AFD)  penalty  fimction,  fi  (Delta-I), 
defined  in  Note  1  of  Table  2.2-1  for  the 
Overtemperature  Delta-T  (OTDT) 
Reactor  Trip  Functional  Unit.  These 
changes  will  be  accommodated  by  use 
of  the  available  DNBR  margin,  as 
reflected  in  Bases  3/4.2.2  and  3/4.2.3. 
and  by  a  recalibration  tolerance 
reduction  for  the  incore  vs.  excore  AFD 
comparison  surveillance  in  Note  3  of 
Table  4.3-1  from  3  percent  to  2  percent 

Basis  for  proposed  no  significant 
hazards  consideration  determination: 
As  required  by  10  CFR  50.91(a).  the 
licensee  has  provided  its  analysis  of  thu 
issue  of  no  significant  hazards 
consideration,  which  is  presented 
below: 

(1)  Involve  a  significant  increase  in  the 
prot)ability  or  consequences  of  an  accident 
previously  evaluated. 

Overall  protection  system  performance  will 
remain  within  the  bounds  of  the  accident 
analyses  documented  in  FSAR  Chapter  15, 
IVVCAP-10961-PI,  and  WCAP-11883  since  no 
hardware  changes  are  prof>osed. 

The  OTDT  reactor  trip  ftjnction  is  a 
primary  trip  credited  in  the  FSAR  Chapter  13 
and  WCAP-10961-P  accident  analyses.  The 
OPDT  reactor  trip  function  provides  backup 
protection  against  excessive  power  (fuel  rod 
integrity  protection  within  the  fuel 
temperature  design  basis).  No  credit  is 
explicitly  taken  for  OPDT  trips  in  those 
accident  analyses,  although  the  OPDT  t'ip  i^ 
credited  in  the  analysis  of  a  steamline  bre<tk 
coincident  with  control  rod  withdrawal. 

The  OTDT  setpoint  is  designed  to  ensure 
plant  operation  within  the  DNB  design  basis 
and  hot  leg  boiling  limit.  The  OTDT  AFD 
penalty  function,  fi  (Delta-I),  is  designed  to 
ensure  DNB  protection  from  adverse  axial 
power  shapes.  This  AFD  penalty  function  is 
generated  based  on  expected  axial  [rawer 
shapes  from  various  ANS  Condition  I  and  II 
events.  Changing  the  penalty  function 
deadband,  such  that  no  penalty  is  incurred 
for  axial  flux  differences  between  -23  percent 
and  -f  10  percent  Delta-I,  as  well  as  increasing 
the  power  reduction  slope  of  the  positive 
wing  will  have  no  effect  on  the  accident 
analyses  since  those  analyses  do  not  mod<^l 
the  f,  (Delta-I)  term  in  the  OTDT  setpoint 
equation.  This  penalty  function  accounts  for 
axial  power  shape  effects  on  the  DNB  criteria 
and  independently  lowers  the  OTDT  setpoint 
to  ensure  a  conservative  reactor  trip  when 
faced  with  severe  power  shapes.  Changing 
the  slope  of  the  positive  wing  will  eliminate 
a  DNBR  penalty  assessed  due  to  the  non- 
conservative  nature  in  which  Westinghousc 
previously  calculated  the  AFD  penalty 
function.  Changing  the  deadband  will  require 


Federal  Register  /  Vol.  58.  No.  168  /  Wednesday,  September  1.  1993  /  Notices 


th«  use  of  available  DNBR  margin  as  reflected 
in  the  revisions  to  the  Bases. 

The  OTDTand  OPDT  (which  for  Callaway 
is  a  backup  trip  with  no  AFD  penalty 
function)  trips  will  continue  to  function  in  a 
manner  consistent  with  the  above  analysis 
assumptions  and  the  plant  design  basis.  As 
such,  there  will  be  no  degradation  in  the 
performance  of  or  an  increase  In  the  number 
of  challenges  to  equipment  assumed  to 
function  during  an  accident  situation. 

The  reactor  trip  system  response  lime, 
beginning  at  the  time  the  measured  DeltaT 
exceeds  the  trip  setpoint  at  the  RTDs  as 
defined  in  the  Technical  Specifications,  will 
be  unaffected.  With  the  addition  of  the  time 
constant  inequality  signs,  the  time  between 
the  beginning  of  a  transient  until  the  RTDs 
sense  a  Delta-T  higher  than  the  reactor  trip 
setpoint  will  be  reduced  since  the  effect  of 
th*-  signal  conditioning  will  be  to  lower  the 
trip  setpoint  if  the  time  constants  are  set  in 
accordance  with  the  conservative  direction  of 
the  inequality  signs. 

These  Technical  Specification  revisions  do 
not  involve  any  hardware  changes  nor  do 
they  affect  the  probability  of  ar,y  event 
initiators.  There  will  be  no  change  to  normal 
plant  operating  parameters,  ESF  actuation 
setpoints,  accident  mitigation  capabilities, 
accident  analysis  assumptions  or  inputs.  The 
accident  analyses  do  not  model  the  OTDT 
AFD  penalty  function,  therefore  changes  to 
that  penalty  function  do  not  impact  the 
conclusions  of  the  accident  analyses.  The 
addition  of  the  OTDT  and  OPDT  time 
constant  inequality  signs  has  the  effect  of 
lowering  the  respective  reactor  trip  setpoints. 
Therefore,  these  changes  will  not  increase  the 
probability  or  consequences  of  an  accident 
previously  evaluated. 

(2)  Create  \he  possibility  of  a  new  or 
different  kind  of  accident  from  any 
pre-.-iously  ex'aluated. 

As  discussed  above,  there  are  no  hardware 
changes  associated  with  these  Technical 
Specification  revisions  nor  are  there  any 
changes  in  the  method  by  which  any  safety- 
related  plant  system  performs  its  safety 
function.  Revisions  to  the  OTDT  AhD  penalty 
fuHction  deadband  and  positive  wii'g  slope 
wil!  require  setpoint  and  scaling  changes  for 
the  function  generator  (NCH)  cards  in  the 
7300  Process  Protection  System.  The  r.ature 
of  these  setpoint  and  scaling  changes  is 
straightforward  and  similar  to  those 
performed  to  implement  Relaxed  Axial  Offset 
Cujntrol.  The  new  requirement  to  recalibrate 
if  the  incore  vs.  excorc  AFD  mismatch  is 
greater  than  or  equal  to  2  percent  di>es  not 
affect  the  manner  of  plant  operation.  At  most 
this  would  result  in  monthly  recalibrations 
vs.  the  current  quarterly  recalibrations.  This 
mismatch  has  historically  been  less  than  2 
percent  and  is  usually  less  than  1  percent. 

No  new  accident  scenarios,  transient 
prticursors.  feilure  mechanisms,  or  limiting 
single  failures  are  introduced  as  a  result  of 
these  changes.  There  will  be  no  adverse  effect 
or  challenges  imposed  on  any  safety-related 
system  as  a  result  of  these  changes. 
Therefore,  the  possibility  of  a  new  or 
diffierent  kind  of  accident  is  not  created. 

(3)  Involve  a  significant  reduction  in  a 
margin  of  tataty. 

There  will  be  no  change  to  the  DNBR 
C/>rrelation  limit,  the  design  DNBR  limiu,  or 


the  safety  analysis  DNBR  limits  discussed  in 
BASES  Section  2.1.1.  Available  DNBR 
margin  will  be  used  to  widen  the  OTDT  AFD 
penalty  function  deadbend.  as  indicated  in 
the  revisions  to  BASES  3/4.2.2  and  3/4.2.3. 
As  discussed  earlier,  the  resptonse  time  of 
the  OTDT  and  OPDT  reactor  trip  functions 
will  remain  within  the  assumptions  used  in 
the  accident  analyses.  The  analyses  of  the 
events  which  credit  the  OTDT  reactor  trip 
will  remain  as  presented  in  f  SAR  Chapter  15 
andWCAP-10961-P. 

■     TheOTDTsetpointcalculetion  includes 
terms  that  are  dependentupoa  a  gain  factor 
determined  by  the  slope  of  the  positive  wing 
of  the  AFD  penalty  function.  One  of  these 
terms  is  derived  from  Note  3  of  Technical 
Specification  Table  4.3-1.  That  note  deals 
with  a  monthly  comparison  cf  incore  to 
excore  AFD  above  15  f>ercent  of  rated 
thermal  power.  Currently  the-e  is  a 
requirement  to  recalibrate,  nrnnally  done  on 
a  quarterly  interval,  if  the  absolute  difference 
in  the  incore  vs.  excore  AFD  s  greater  than 
or  equal  to  3  percent.  It  has  b^en  confirmed 
that  the  Z.  S,  and  Allowable  Value  terms 
currently  listed  in  Table  2.2-1  for  the  OTDT 
trip  function  will  remain  conservative,  and 
no  changes  are  required,  by  rrducing  the 
incore  vs.  excorc  AFD  recalib-ation  toieranj^ 
from  3  percent  to  2  percent  ai^d 
implementing  the  new  gain  f?ctor.  There  will 
be  no  effect  on  the  manner  in  which  safety 
limits  or  limiting  safety  syslen  settings  are 
determined  nor  will  there  be  pny  effect  on 
those  plant  systems  necessary  to  assure  the 
dccompiishment  of  protection  functions. 
There  will  be  no  impact  on  D^JBR  limits,  Fy. 
F-delta-H.  LOCA  PCT.  peak  lo-.al  power 
density,  or  any  other  maigin  o"  safety. 

Th«  NRC  staff  has  review  ed  the 
licensee's  analysis  and.  based  on  this 
review,  it  appears  that  the  three 
standards  of  10  CFR  50.92(':)  are 
satisfied.  Therefore,  the  NRC  staff, 
proposes  to  determine  that  the 
amendment  request  involves  no 
significant  hazards  consideration. 

Local  Public  Document  Boom 
location:  Callaway  County  Public 
Librar>'.  710  Courl  Street.  F  jiton. 
Missouri  65251. 

Attorney  for  licensee:  Gerald  Chanioff. 
Esq.,  Shaw.  Pittman,  Potts  & 
Trowbridge,  2300  N  Street.  N.W., 
Washington.  DC  20037. 

NRC  Project  Director:  John  N.  Hannon 

Virginia  Electric  and  Powe.-  Company, 
Docliet  Nos.  50-280  and  30-281,  Surry 
Power  Station,  Unit  Nos.  1  and  2.  Surry 
County,  Virginia 

Date  of  amendment  request:  July  ?., 
1993 

Description  of  amendment  request: 
The  proposed  changes  will  update  the 
augmented  inspection  program  for 
sensitized  stainless  steel  to  incorporate 
the  newer  Code  requirements,  while 
maintaining  the  increased  inspection 
philosophy  of  the  Atomic  Safety  and 
Licensing  Board. 


Basis  for  proposed  no  significant 
hazards  consideration  determination: 
As  required  by  10  CFR  50.91(a).  the 
licensee  has  provided  its  analysis  of  the 
issue  of  no  significant  hazards 
consideration,  which  is  presented 
below: 

Specifically,  operation  of  Surry  Power 
Station  in  accordance  with  the  prcposed 
Technical  Specification  changes  will  not: 

1.  Involve  a  significant  increase  in  the 
prot)ability  of  occurrence  or  consequences  of 
an  accident  previously  evaluated. 

The  propcMed  examination  requirenieuts 
will  continue  to  provide  assurance  of  system 
integrity  for  those  systems  containing 
sensitized  stainless  steel.  Plant  and  specific 
system  operations  are  not  being  changed. 
Therefore,  changing  the  examination 
selection  criteria  and  the  examination 
technique  for  sensitized  stainless  steci  does 
not  increase  the  prot)ability  of  or  the 
consequences  of  any  accident  previously 
evaluated  in  the  UFSAR  (Updated  Final 
Safety  Analysis  Report]. 

2.  Create  the  possibility  of  a  new  or 
different  kind  oif  accident  from  any  accident 
previously  evaluated. 

Changing  the  examination  selection  criteria 
and  the  examination  technique  for  sensitized 
stainless  steel  does  not  involve  any  physical 
modification  of  the  plant  or  change  in  a 
method  of  operation.  A  new  failure  mode  is 
not  introduced.  Therefore,  a  new  or  different 
type  of  accident  is  not  made  possible 

3  Involve  a  significant  reduction  in  a 
margin  of  safety. 

The  proposed  changes  do  not  affect  any 
safety  limits  or  limiting  s.qfety  system 
settings.  System  operating  parameters  are 
unaffected.  Tbe  proposed  examination 
requirements  will  continue  to  provide 
assuranbe  of  system  integrity  for  those 
systems  containing  sensitized  stainless  st(«l 
Thus  the  availability  of  equipment  required 
to  mitigate  or  assess  the  consequences  of  an 
accident  is  .-sot  reduced 

The  NRC  staff  has  reviewed  the 
licensee's  analysis  and.  based  on  this 
review,  it  appears  that  the  three 
standards  of  50.92(c)  are  satisfied. 
Therefore,  the  NRC  staff  proposes  to 
determine  that  the  amendment  request 
involves  no  signiHcant  hazards 
consideration. 

Local  Public  Document  Room 
location:  Swegi  Library.  College  of 
William  and  Mary.  Williamsburg. 
Virginia  23185. 

Attorney  for  licensee:  Michael  W. 
Maupin,  Esq.,  Hunton  and  Williams, 
Riverfront  Plaza,  East  Tower.  951  E. 
Byrd  Street.  Richmond,  Virginia  23219. 

NRC  Project  Director:  Herbert  N 
Berkow 
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Virginia  Electric  and  Power  Company, 
Docket  Nos.  50-280,  50-281,  50-338,  50- 
339,  Surry  Pofwer  Station,  Units  No.  1 
and  No.2  Surry  County,  Virginia  and 
North  Anna  Power  Station,  Units  No.  1 
and  No.  2,  Louisa  County,  Virginia 

Date  of  amendment  request:  July  20. 
1993 

Description  of  amendment  request: 
The  proposed  changes  would  delete  the 
Tedmical  Specification  requirement  for 
Suny  142  and  NA-1&2  Station  Nuclear 
Safety  and  Operating  Committee 
(SNSOC)  review  of  the  Emergency  and 
Security  Plans  since  this  mquirement 
will  remain  in  each  of  the  respective 
plans.  Also,  audit  frequencies  are  being 
deleted  from  the  Tec;...;cal 
Specifications  while  the  listing  of  the 
specific  audits  will  remain.  As  a  result, 
the  revised  audit  frequencies  will  be 
governed  by  the  Emergency  and 
Security  Plans  and  a  summary  statement 
in  the  Operational  Quality  Assurance 
Program  Topical  Report  which  stipulate 
audit  fiequencies. 

On  April  1.  1993,  the  NRG  published 
a  notice  of  opportunity  for  public 
comment  for  a  proposed  generic 
communication  (58  FR  17293)  which 
provides  guidance  for  relocating  certain 
requirements  (without  reducing  them) 
from  the  Technical  Specifications  to 
other  NRC-approved  program 
documents.  The  proposed  generic 
communication  specifically  addresses 
the  reviews  and  audits  of  the  Emergency 
Plan  and  implementing  procedures  and 
the  Physical  Security  Plan  and 
implementing  procedures.  Currently, 
the  requirements  for  these  reviews  and 
audits  are  incorporated  into  the  Surry 
142  and  NA-142  Emergency  and 
Security  Plans.  The  proposed  changes 
would  delete  the  redundant  references 
in  the  facilities'  Technical 
Specifications  to  the  requirements 
which  originate  in  Title  10  of  the  Code 
of  Federal  Regulations  [10  CFR  50.54(t) 
for  Emergency  Preparedness  and  10  CFR 
50.54(p).  10  CFR  73.40.  10  CFR  73.55. 
and  10  CFR  73.56  for  Security). 

The  proposed  amendments  would 
eliminate  the  references  to  specific 
frequencies  for  each  of  the  Technical 
Specification-required  audits  and 
eliminate  reference  to  reviews  and 
audits  of  the  Emergency  Plan  and 
Security  Plan.  Instead,  a  statement 
would  be  added  to  the  Operational 
Quality  Assurance  Program  specifying 
that  the  audits  listed  in  the  Surry  142 
and  NA-142  Technical  Specifications 
would  be  accomplished  on  a  biennial  (2 
years)  frequwicy  as  defined  by 
Operational  Quality  Assurance  Program 
commitments  to  NRC  Regulatory  Guide 
1.7<t  and  as  directed  by  administrative 


procedures  and/or  management.  The 
requirements  for  reviews  and  annual 
audits  of  the  facility  Emergency  Plan 
and  Security  Plan  (and  their  associated 
implementing  procedure.*;)  are  currently 
delineated  within  the  NRC-approved 
Emergency  Plans  and  Security  Plans  as 
provided  for  in  the  NRC's  proposed 
generic  communications. 

Basis  for  proposed  no  significant 
hazards  consideration  determination: 
As  required  by  10  CFR  50  91(a),  the 
licensee  has  provided  its  analysis  of  the 
issue  of  no  significant  hazards 
consideration,  which  is  presented 
below: 

(1)  Operation  of  the  facilitlies]  in 
accordance  with  the  proposed  technical 
specifications  would  not  involve  a  significant 
increase  in  the  probability  or  consequences 
of  an  accident  previously  evaluated. 

The  likelihood  that  an  accident  will  occur 
is  neither  increased  or  decreased  by  this 
Technical  Specification  change  which  only 
affects  review  and  audit  frequencies.  This 
Technical  Specification  change  will  not 
impact  the  function  or  method  of  operation 
of  plant  equipment.  Thus,  there  is  not  a 
siginificant  increase  in  the  probability  of  a 
previously  analyzed  accident  due  to  this 
change.  No  systems,  equipment,  or 
components  are  affected  by  the  proposed 
changes.  Thus,  the  consequences  of  the 
malfunction  of  equipment  Important  to  safety 
previously  evaluated  in  the  UFSAR  (Updated 
Final  Safety  Analysis  Report]  are  not 
increased  by  this  change. 

The  prop>osed  change  only  affects  review 
and  audit  frequencies.  As  such,  the  proposed 
change  has  no  impact  on  accident  initiators 
or  plant  equipment,  and  thus,  does  not  affect 
the  prol>abilities  or  consequences  of  an 
accident. 

Therefore,  we  conclude  that  this  change 
does  not  significantly  increase  the 
probabilities  or  consequences  of  an  accident. 

(2)  Operation  of  the  facilit[ies|  in 
accordance  with  the  proposed  technical 
specifications  would  not  create  the 
possibility  of  a  new  or  different  kind  of 
accident  from  any  accident  previously 
evaluated. 

The  proposed  changes  do  not  involve 
changes  to  the  physical  plant  or  operations. 
Since  program  audits  do  not  contribute  to 
accident  initiation,  a  change  related  to  audit 
functions  cannot  produce  a  new  accident 
scenario  or  produce  a  new  type  of  equipment 
malfimction.  Also,  this  change  does  not  alter 
any  existing  accident  scenarios.  The 
profxjsed  change  does  not  affect  equipment 
or  its  operation,  and,  thus,  does  not  create  the 
f>ossibility  of  a  new  or  different  kind  of 
accident.  Therefore,  the  proposed  change 
does  not  create  the  possibility  of  a  new  or 
different  kind  of  accident. 

(3)  Operation  of  the  facilitjiesl  in 
accordance  with  the  proposed  technical 
specifications  would  not  involve  a  significant 
reduction  in  a  margin  of  safety. 

The  proposed  change  concerning  conduct 
of  reviews  and  audits  does  not  directly  affect 
plant  equipment  or  operation.  Safety  limits 
and  limiting  safety  system  settings  are  not 
affected  by  this  proposed  change. 


Therefore,  use  of  the  proposed  Technical 
Sf>ecification  would  not  involve  any 
reduction  in  the  margin  of  safefy. 

The  NRC  staff  has  reviewed  the 
licensee's  analysis  and,  based  on  this 
review,  it  appears  that  the  three 
standards  of  50.92(c)  are  satisfied. 
Therefore,  the  NRG  staff  proposes  to 
determine  that  the  amendment  request 
involves  no  significant  hazards 
consideration. 

Local  Public  Document  Boom 
locations:  Swem  Library,  College  of 
William  and  Mary,  Williamsburg, 
Virginia  23185,  and  The  Alderman 
Library,  Special  Collections  Department. 
University  of  Virginia,  Charlottesville, 
Virginia  22903-2498. 

Attorney  for  licensee:  Michael  W. 
Maupin,  Esq.,  Hunton  and  Williams, 
Riverfront  Plaza,  East  Tower,  951  E. 
Byrd  Street,  Richmond,  Virginia  23219 

NRC  Project  Director:  Herbert  N. 
Berkow 

Previously  Published  Notices  of 
Consideration  of  Issuance  of 
Amendments  to  Facility  Operating 
Licenses,  Proposed  No  Significant 
Hazards  Consideration  Determination, 
and  Opportunity  for  a  Hearing 

The  following  notices  were  previously 
published  as  separate  individual 
notices.  The  notice  content  was  the 
same  as  above.  They  were  published  as 
individual  notices  either  because  lime 
did  hot  allow  the  Commission  to  wait 
for  this  biweekly  notice  or  because  the 
action  involved  exigent  circumstances. 
They  are  repeated  here  because  the 
biweekly  notice  lists  all  amendments 
issued  or  proposed  to  be  issued 
involving  no  significant  hazards 
consideration.  For  details,  see  the 
individual  notice  in  the  Federal 
Register  on  the  day  and  page  cited.  This 
notice  does  not  extend  the  notice  period 
of  the  original  notice. 

Georgia  Power  Company,  Oglethorpe 
Power  Corporation,  Municipal  Electric 
Authority  of  Georgia,  City  of  Dalton, 
Georgia,  Docket  Nos.  50-424  and  50- 
425,  Vogtle  Electric  Generating  Plant, 
Units  1  and  2,  Burke  County,  Georgia 

Date  of  amendment  request:  March  1, 
1993,  as  supplemented  July  26,  1993 

Description  of  amendment  request: 
The  proposed  amendments  would 
revise  Technical  Specification  (TS)  3/ 
4.3.3,  "Reactor  Trip  System 
Instrumentation,"  TS  3/4.3.2, 
"Engineered  Safety  Feature  Actuation 
System  Instrumentation,"  and  their 
associated  Bases  to  relax  surveillance 
test  intervals  and  allowed  outage  times 
for  engineered  safety  features  actuation 
system  instrumentation  based  on 
Westinghouse  Topical  Report  WCAP- 
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10271  as  previously  approved  by  the 
NRC. 

Date  of  publication  of  individual 
notice  in  Federal  Register  August  9. 
1993  (58  FR  42350) 

Expiration  date  of  individual  notice 
September  8. 1993 

Local  Public  Doctiment  Room 
location:  Burke  County  Public  Library. 
412  Fourth  Street.  Waynesboro.  Georgia 
30830 

GPU  Nuclear  Corporation,  et  al.. 
Docket  No.  50-289,  Three  Mile  Island 
Nuclear  Station,  Unit  No.  1.  Dauphin 
County,  Pennsylvania 

Date  of  amendment  request:  June  7. 
1993 

Description  of  amendment  request: 
The  proposed  amendment  would  revise 
the  plant  Technical  Specifications  (TS) 
to  reflect  the  inclusion  of  gadolinia- 
urania  in  the  fuel  rod  design 
dt\scription.  to  revise  the  borated  water 
storage  tank  boron  concentration  limits, 
and  to  clarify  the  bases  section  of  the 
TS.  The  proposed  amendment  would 
also  place  a  reference  in  the  TS  to 
Babcock  &  Wilcox  Topical  Report  BAW- 
10179P.  "Safety  Criteria  and 
Methodology  for  Acceptable  Cycle 
Reload  Analyses." 

Date  of  publication  of  individual 
notice  in  Federal  Register.  August  9. 
1993 (58  FR  42352) 

Expiration  date  of  individual  notice: 
Septembers.  1993 

Local  Public  Document  Boom 
location:  Government.  Publications 
Section.  State  Library  of  Pennsylvania. 
Walnut  Street  and  Commonwealth 
Avenue,  Box  1601,  Harrisburg. 
Pennsylvania  17105. 

Northeast  Nuclear  Energy  Company,  et 
al..  Docket  No.  50-336,  Millstone 
Nuclear  Power  Station,  Unit  No.  2,  New 
London  County,  Connecticut 

Date  of  amendment  request:  May  14, 
1993,  supplemented  June  10  and  July 
16,  1993. 

Description  of  amendment  request: 
The  proposed  amendment  would 
modify  the  spent  fuel  pool  storage  pool 
that  would  introduce  neutron  absorbing 
(poison)  rudlets  (pins)  into  the  stored 
fuel  and  increase  the  required  bumup  in 
Region  C  to  permit  removal  of  the  cell 
blockers,  thus  increasing  by  234  fuel 
assemblies  the  storage  capacity  of  the 
spent  fuel  storage  pool. 

Date  of  publication  of  individual 
notice  in  Federal  Register.  August  10, 
1993  (58  FR  42581) 

Expiration  date  of  individual  notice: 
September  9,  1993 

Local  Public  Document  Room 
location:  Learning  Resources  Center. 
Thames  Valley  State  Technical  College, 


574  New  London  Turnpike,  Norwich. 
Connecticut  06360. 

Notice  oflssuance  of  Amendments  to 
Facility  Operating  Licenses 

During  the  period  since  publication  of 
the  last  biweekly  notice,  the 
Commission  has  issued  the  following 
amendments.  The  Commission  has 
determined  for  each  of  these 
amendments  that  the  application 
complies  with  the  standards  and 
requirements  of  the  Atomic  Energy  Act 
of  1954.  as  amended  (the  Act),  and  the 
Commission's  rules  and  regulations. 
The  Commission  has  made  appropriate 
findings  as  required  by  the  Act  and  the 
Commission's  rules  and  regulations  in 
10  CFR  Chapter  I.  which  are  set  forth  in 
the  license  amendment. 

Notice  of  Consideration  of  Issuance  of 
Amendment  to  Facility  Opera^ng 
License,  Proposed  No  Significant 
Hazards  Consideration  Determination, 
and  Opportunity  for  A  Hearing  in 
connection  with  these  actions  vas 
published  in  the  Federal  Register  as 
indicated. 

Unless  otherwise  indicated,  the 
Commission  has  determined  thrt  these 
amendments  satisfy  the  criteria  for 
categorical  exclusion  in  accordance 
with  10  CFR  51.22.  Therefore,  pursuant 
to  10  CFR  51.22(b),  no  environmental 
impact  statement  or  environmental 
assessment  need  be  prepared  for  these 
amendments.  If  the  Commission  has 
prepared  an  environmental  assessment 
under  the  special  circumstances 
provision  in  10  CFR  51.12(b)  and  has 
made  a  determination  based  on  that 
assessment,  it  is  so  indicated. 

For  further  details  with  respect  to  the 
action  see  (1)  the  applications  fcr 
amendment,  (2)  the  amendment,  and  (3) 
the  Commission's  related  letter.  Safety 
Evaluation  and/or  Environmental 
Assessment  as  indicated.  All  of  these 
items  are  available  for  public  inspection 
at  the  Commission's  Public  Document 
Room,  the  Gelman  Building.  2120  L 
Street.  NW..  Washington.  DC  20555.  and 
at  the  local  public  document  rooms  for 
the  particular  facilities  involved. 

Carolina  Power  fc  Light  Company,  et 
al..  Docket  No.  50-400.  Shearon  Harris 
Nuclear  Power  Plant,  Unit  1,  Wake  and 
Chatham  Counties,  North  Carolina 

Date  of  application  for  amendment: 
February  26,  1993.  as  supplemented 
July  27. 1993. 

Brief  description  of  amendment:  The 
amendment  revises  Technical 
Specification  3/4.4.9.  Pressure/ 
Temperature  Limits  by  replacing  the 
current  five  year  heatup  and  cooldown 
limitations  with  revised  limitations 
based  on  predicted  reactor  vessel 


neutron  exposure  at  eleven  effective  full 
power  years  of  operation. 

Date  of  issuance:  August  20. 1993 

Effective  date:  August  20.  1993 

Amendment  No.  38 

Facility  Operating  License  No.  NPF- 
63.  Amendment  revises  the  Techniral 
Specifications. 

Date  of  initial  notice  in  Federal 
Register  March  31. 1993  (58  FR  16854) 
The  )uly  27,  1993.  supplemental  letter 
provided  clarifying  information  and  did 
not  change  the  initial  proposed  no 
significant  hazards  consideration. 

The  Commission's  related  evaluation 
of  the  amendment  is  contained  in  a 
Safety  Evaluation  dated  August  20. 
1993. 

No  significant  hazards  consideration 
comments  received:  No 

Local  Public  Document  Room 
location:  Cameron  Village  Regional 
Library.  1930  Clark  Avenue.  Raleigh. 
North  "Carolina  27605. 

Consumers  Power  Company,  Docket 
No.  50-155.  Big  Rock  Point  Plant. 
Charlevoix  County,  Michigan 

Date  of  application  for  amendment: 
May  24. 1993.  as  supplemented  July  9, 
1993 

Brief  description  of  amendment:  The 
amendment  clarifies  the  Technical 
Specification  that  deals  with  the 
undervoltage  breakers  in  the  Reactor 
Protection  System. 

Date  of  issuance:  August  16. 1993 

Effective  date:  August  16.  1993 

Amendment  No.:  110 

Facility  Operating  License  No.  DPR-6. 
Amendment  revised  the  Technical 
Specifications. 

Date  of  initial  notice  in  Federal 
Register  June  23. 1993  (58  FR  34073) 

The  July  9. 1993.  letter  provided 
clarifying  information  only  and  did  not 
affect  the  Commission's  initial  proposed 
no  significant  hazards  consideration 
determination. 

The  Commission's  related  evaluation 
of  the  amendment  is  contained  in  a 
Safety  Evaluation  dated  August  16. 
1993. 

No  significant  hazards  consideration 
comments  received:  No. 

Locol  Public  Document  Boom 
location:  tiorth  Central  Michigan 
College.  1515  Howard  Street,  Petoskey, 
Michigan  49770. 

Duquesne  Light  Company,  et  al..  Docket 
Nos.  50-334  and  50-412.  Beaver  Valley 
Power  Station.  Unit  Nos.  1  and  2. 
Shippingport.  Pennsylvania 

Date  of  application  for  amendments: 
November  16. 1992.  as  supplemented 
March  11,  1993, 

Brief  description  of  amendments:  The 
amendments  revise  the  Appendix  A 
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Technical  Specifications  (TS)  relating  to 
the  containment  recirculation  spray 
system.  The  amendments  add  TS 
coverage  to  address  the  failure  of  more 
subsystems  than  are  now  covered  in  TS. 
In  addition,  certain  requirements  that 
were  only  applicable  to  cycle  8 
operation  are  deleted. 

Date  of  issuance:  August  11,  1993 

Effective  date:  August  11.  1993 

Amendment  Nos.:  174.  54 

Facility  Operating  License  Nos.  DPR- 
66  and  NPF-73:  Amendments  revised 
the  Technical  Specifications. 

Date  of  initial  notice  in  Federal 
Register  January  21.  1993  (58  PR  5430) 

The  March  11, 1993,  supplement 
provided  information  that  did  not 
change  the  initial  no  significant  hazards 
consideration  determination. 

The  Commission's  related  evaluation 
of  the  amendments  is  contained  in  a 
Safety  Evaluation  dated  August  11, 
1993. 

No  significant  hazards  consideration 
comments  received:  No. 

Local  Public  Document  Room 
location:  B.  F.  Jones  Memorial  Library, 
663  Franklin  Avenue,  Aliquippa, 
Pennsylvania  15001.  . 

Duquesne  Light  Company,  et  al.,  Docket 
Nos.  50-334  and  50-412,  Beaver  Valley 
Power  Station,  Unit  Nos.  1  and  2, 
Shippingport,  Pennsylvania 

Date  of  application  for  amendments: 
December  21, 1992 

Brief  description  of  amendments: 
These  amendments  revise  the  Appendix 
A  TS  relating  to  alternate  sotirce  range 
neutron  flux  monitors.  The  amendments 
permit  the  use  of  alternate  source  range 
monitors  provided  the  required  visual 
and  audible  indications  are  available. 
The  amendments  also  allow  installation 
of  the  reactor  core  upper  internals  when 
only  one  monitor  is  available.  In 
addition,  the  TS  are  expanded  to  cover 
the  case  where  both  monitors  are 
inoperable. 

Date  of  issuance:  August  20,  1993 

Effective  date:  As  of  date  of  issuance 
and  to  be  implemented  within  60  days 
of  issuance. 

Amendment  Nos.:  175  and  55 

Facility  Operating  License  Nos.  OPR- 
66  and  NPF-73:  Amendments  revised 
the  Technical  Specifications. 

Date  of  initial  notice  in  Federal 
Register  March  25.  1993  (58  FR  16223) 

The  Commission's  related  evaluation 
of  the  amendments  is  contained  in  a 
Safety  Evaluation  dated  August  20,  1993 

No  significant  hazards  consideration 
comments  received:  No. 

Local  Public  Document  Boom 
location:  B.  F.  Jones  Memorial  Library, 
663  Franklin  Avenue,  Aliquippa, 
Pennsylvania  ISOOl. 


Entergy  Operations,  Inc.,  Docket  No. 
50-382,  Waterford  Steam  Electric 
Station,  Unit  3,  St.  Charles  Parish, 
Louisiana 

Date  of  amendment  request:  May  7. 
1993. 

Brief  description  of  amendment:  The 
amendment  revised  the  Technical 
Specifications  by  allowing  the  third 
Type  A  Containment  Integrated  Leakage 
Rate  Test  in  the  first  10-year  service 
period  to  be  conducted  at  Refuel  7.  This 
exceeds  the  allowed  interval  by 
approximately  4  months. 

Date  of  issuance:  August  12, 1993 

Effective  date:  August  12,  1993 

Amendment  No.:  85 

Facility  Operating  License  No.  NPF- 
38.  Amendment  revised  the  Technical 
Specifications. 

Date  of  initial  notice  in  Federal 
Register  June  23.  1993  (58  FR  34079) 

The  Commission's  related  evaluation 
of  the  amendment  is  contained  in  a 
Safety  Evaluation  dated  August  12, 
1993. 

No  significant  hazards  consideration 
comments  received:  No. 

Local  Public  Document  Boom 
location:  University  of  New  Orleans 
Library,  Louisiana  Collection.  Lakefront, 
New  Orleans,  Louisiana  70122. 

Entergy  Operations.  Inc..  System 
Energy  Resources,  Inc..  South 
Mississippi  Electric  Power  Association, 
and  Mississippi  Power  &  Light 
Company.  Docket  No.  50-416,  Grand 
Gulf  Nuclear  Station,  Unit  1,  Claiborne 
County,  Mississippi 

Date  of  application  for  amendment: 
May  20,  1993,  as  supplemented  by  letter 
dated  July  15.  1993 

Brief  description  of  amendment:  The 
amendment  removed  from  the  TS  the 
operability  requirements  for  the  auto- 
test  feature  of  the  load  shedding  and 
sequencing  (LSS)  system,  and  increased 
the  allowed  outage  time  (AOT)  in  the  TS 
for  an  inoperable  LSS  system  from  8  to 
12  hours. 

Date  o//ssuonce.- August  16,  1993 

Effective  date:  August  16,  1993 

Amendment  No:  108 

Facility  Operating  License  No.  NPF- 
29.  Amendment  revises  the  Technical 
Specifications. 

Date  of  initial  notice  in  Federal 
Register  June  23,  1993  (58  FR  34076) 

The  additional  information  contained 
in  the  supplemental  letter  dated  July  15, 
1993,  was  clarifying  in  nature  and  thus, 
within  the  scope  of  the  initial  notice 
and  did  not  affect  the  staffs  proposed 
no  significant  hazards  consideration 
determination. 

The  Commission's  related  evaluation 
of  the  amendment  is  contained  in  a 


Safety  Evaluation  dated  August  16, 
1993. 

No  significant  hazards  consideration 
comments  received:  No 

Local  Public  Document  Boom 
location:  Judge  George  W.  Armstrong 
Library.  Post  Office  Box  1406.  S. 
Commerce  at  Washington,  Natchez. 
Mississippi  39120. 

Georgia  Power  Company,  Oglethorpe 
Power  Corporation,  Municipal  Electric 
Authority  of  Georgia,  City  of  Dalton, 
Georgia,  Docket  Nos.  50-321  and  50- 
366,  Edwin  I.  Hatch  Nuclear  Plant, 
Units  1  and  2,  Appling  County,  Georgia 

Date  of  application  for  amendments: 
October  19.  1992.  as  supplemented  May 
3  and  July  27,  1993 

Brief  description  of  amendments:  The 
amendments  delete  the  main  steam 
isolation  valve  closure,  the  reactor 
scram,  and  the  control  room 
pressurization  functions  of  the  main 
steam  line  radiation  monitors. 

Date  of  issuance:  August  17,  1993 

Effective  date:  To  be  implemented  no 
later  than  60  days  from  the  date  of 
issuance 

Amendment  Nos.:  188  and  127 

Facility  Operating  License  Nos.  DPR- 
57  and  NPF-5.  Amendments  revised  the 
Technical  Specifications. 

Date  of  initial  notice  in  Federal 
Register  April  14,  1993  (58  FR  19482) 

The  May  3  and  July  27,  1993,  letters 
provided  additional  and  clarifying 
information  that  did  not  change  the  no 
signficant  hazards  consideration 
determination. 

The  Commission's  related  evaluation 
of  the  amendments  is  contained  in  a 
Safety  Evaluation  dated  August  17. 
1993. 

No  significant  hazards  consideration 
comments  received:  No 

Local  Public  Document  Boom 
location:  Appling  County  Public 
Library,  301  City  Hall  Drive.  Baxley. 
Georgia  31513 

GPU  Nuclear  Corporation,  et  al.. 
Docket  No.  50-289,  Three  Mile  Island 
Nuclear  Station,  Unit  1,  Dauphin 
County,  Pennsylvania 

Date  of  application  for  amendment: 
March  19,  1993,  as  supplemented  on 
July  23.  1993 

Brief  description  of  amendment:  The 
amendment  extends  the  effectiveness  of 
the  Technical  Specification  (TS) 
pre.ssure  vs.  temperature  limits  until 
plant  operation  has  reached  15.2 
effective  full  power  years  (EFPY). 

Date  of  issuance:  August  16,  1993 

Effective  date:  August  16,  1993 

Amendment  No.:  176 

Facility  Operating  License  No.  DPR- 
50.  Amendment  revised  the  Technical 
Specifications. 
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Date  of  initial  notice  in  Federal 
Register  June  23. 1993  (58  PR  34080) 

The  July  23. 1993,  submittal  provided 
clarifying  information  that  did  not 
change  the  initial  no  signiHcant  hazards 
consideration  determination.  The 
Commission's  related  evaluation  of  this 
amendment  is  contained  in  a  Safety 
Evaluation  dated  August  16, 1993. 

No  significant  hazards  consideration 
comments  received:  No. 

Public  Document  Room  location: 
Government  Publications  Section,  State 
Library  of  Pennsylvania.  Walnut  Street 
and  Commonwealth  Avenue,  Box  1601, 
Harrisburg,  Pennsylvania  17105. 

Illinois  Power  Company  and  Soyland 
Power  Cooperative,  Inc.,  Docket  No.  50- 
461,  Clinton  Power  Station,  Unit  No.  1, 
DeWitt  County,  Illinois 

Date  of  application  for  amendment: 
December  27,  1991 

Brief  description  of  amendment:  The 
amendment  modifies  Clinton  Power 
Station  Technical  Specification  3/4.7.2. 
"Control  Room  Ventilation  System,"  by 
revising  Action  Statement  b.l  to  provide 
an  alternative  where  the  operable 
Control  Room  Ventilation  System  does 
not  have  to  be  operated  in  the  high 
radiation  mode.  Also.  Surveillance 
Requirement  4.7.2.e.5  is  revised  to 
reference  the  control  room  pressure 
relative  to  the  adjacent  areas  as  opposed 
to  the  outside  atmosphere  as  previously 
identiHed. 

Date  of  issuance:  August  5, 1993 

Effective  date:  August  5,  1993 

Amendment  No.:  82 

Facility  Operating  License  No.  NPF- 
62.  The  amendment  revised  the 
Technical  Specifications. 

Date  of  initial  notice  in  Federal 
Register  September  2, 1992  (57  FR 
40213) 

The  Commission's  related  evaluation 
of  the  amendment  is  contained  in  a 
Safety  Evaluation  dated  August  5. 1993. 

No  significant  hazards  consideration 
comments  received:  No 

Local  Public  Document  Room 
location:  The  Vespasian  Warner  Public 
Library,  120  West  Johnson  Street, 
Clinton,  Illinois  61727. 

Indiana  Michigan  Power  Company, 
Docket  Nos.  50-315  and  50-316,  Donald 
C.  Cook  Nuclear  Plant,  Unit  Nos.  1  and 
2,  Berrien  County,  Michigan 

Date  of  application  for  amendments: 
April  16, 1993,  as  supplemented  June 
18, 1993 

Brief  description  of  amendments: 
Amendments  change  Technical 
Specification  (TS)  6.9.1.8  and  6.9.1.9, 
"Semi-Annual  Radioactive  Effluent 
Release  Report."  to  extend  the 
Radioactive  Effluent  Release  Report 


submittal  frequency  from  semiannual  to 
annual.  The  amendments  also  change 
TS  6.5.2.2,  "Composition,"  6.5.2.3, 
"Alternate  Members."  6.5.2.9, 
"Authority."  and  6.5.2.10,  "Records,"  to 
reflect  membership  change  in  the 
Nuclear  Safety  and  Design  Review 
Committee  charter. 
Dofe  of  issuance:  August  4, 1993 
Effective  date:  August  4, 1993 
Amendment  Nos.:  174  and  157 
Facility  Operating  License  Nos.  DPR- 
58  and  DPR-74.  Amendments  revised 
the  Technical  SpeciBcations. 

Date  of  initial  notice  in  Federal 
Register  June  23, 1993  (58  FR  34080) 
The  June  18, 1993  letter  provided  an 
administrative  correction  and  did  not 
affect  the  sta^s  initial  no  significant 
hazards  consideration  findings. 

The  Commission's  related  evaluation 
of  the  amendments  is  contained  in  a 
Safety  Evaluation  dated  August  4,  1993. 
No  significant  hazards  consideration 
comments  received:  No. 

Local  Public  Document  Room 
location:  Maude  Preston  Palenske 
Memorial  Library,  500  Market  Street.  St. 
Joseph,  Michigan  49085. 

Maine  Yankee  Atomic  Power  Company, 
Docket  No.  50-309,  Maine  Yankee 
Atomic  Power  Station,  Lincoln  County, 
Maine 

Date  of  application  for  amendment: 
June  7,  1993 

Brief  description  of  amendment:  This 
amendment  deletes  the  five-page  list  of 
safety-related  shock  suppressors 
(snubbers)  from  Technical  Specification 
(TS)  3.20,  while  providing  an  additional 
Applicability  statement.  The  additional 
Applicability  statement  clearly  defines 
the  safety-related  scope  of  the  snubber 
program  controlled  by  the  TS.  In 
addition,  snubber  surveillance  testing 
and  recordkeeping  requirements  are 
changed  to  reflect  the  safety-related 
scope  of  the  snubber  program. 

Date  of  issuance:  August  16, 1993 

Effective  date:  August  16.  1993 

Amendment  No.:  141 

Facility  Operating  License  No.  DPR- 
36:  Amendment  revised  the  Technical 
Specifications. 

Date  of  initial  notice  in  Federal 
Register  July  14, 1993  (58  FR  37972) 

The  Commission's  related  evaluation 
of  the  amendment  is  contained  in  a 
Safety  Evaluation  dated  August  16, 
1993. 

No  significant  hazards  consideration 
comments  received:  No 

Local  Public  Document  Room 
location:  Wiscasset  Public  Libra-y,  High 
Street.  P.O.  Box  367.  Wiscasset.  Maine 
04578. 


Niagara  Mohawk  Power  Corporation, 
Docket  No.  50-220,  Nine  Mile  Point 
Nuclear  Station  Unit  No.  1,  Oswego 
County,  New  York 

Date  of  application  for  amendment: 
May  26, 1993 

Brief  description  of  amendment:  The 
amendment  revises  Technical 
Specifications  6.8.2  and  6.8.3c  to 
require  approval  of  plant  procedures 
and  administrative  policies  (and 
changes  thereto)  by  the  Branch  Manager 
for  the  functional  area  of  the  procedure 
rather  than  requiring  approval  of  these 
procedures  and  administrative  policies 
by  the  Plant  Manager. 

Date  of  issuance:  August  9.  1993 

Effective  date:  As  of  the  date  of 
issuance  to  be  implemented  within  30 
days. 

Amendment  No.:  144 

Facility  Operating  License  No.  DPR- 
63:  Amendment  revises  the  Technical 
Specifications. 

Date  of  initial  notice  in  Federal 
Register  July  7.  1993  (58  FR  36438) 

The  Commission's  related  evaluation 
of  the  amendment  is  contained  in  a 
Safety  Evaluation  dated  August  9. 1993. 

No  significant  hazards  consideration 
comments  received:  No 

Local  Public  Document  Room 
location:  Reference  and  Documents 
Department,  Penfield  Library,  State 
University  of  New  York.  Oswego,  New 
York  13126. 

Niagara  Mohawk  Power  Corporation, 
Docket  No.  50-410,  Nine  Mile  Point 
Nuclear  Station,  Unit  2.  Oswego 
County,  New  York 

Date  of  application  for  amendment: 
May  26. 1993 

Brief  description  of  amendment:  The 
amendment  revises  Technical 
Specifications  (TSs)  6.8.2  and  6.8.3c  to 
require  approval  of  plant  procedures 
(and  changes  thereto)  by  the  Branch 
Manager  for  the  functional  area  of  the 
procedure  rather  than  requiring 
approval  of  these  procedures  by  the 
Plant  Manager.  The  amendment  also 
corrects  a  typographical  error  in  TS 
6.8.1.i  and  deletes  a  footnote  on  TS  page 
6-16;  the  change  to  TS  6.8.2 
incorporates  the  intent  of  the  deleted 
footnote. 

Date  of  issuance:  August  9, 1993 

Effective  date:  As  of  the  date  of 
issuance  to  be  implemented  within  30 
days. 

Amendment  No.:  45 

Facility  Operating  License  No.  NHI-- 
69:  Amendment  revises  the  Technical 
Specifications. 

Date  of  initial  notice  in  Federal 
Register  July  7, 1993  (58  FR  36439) 
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*>  The  Commission's  related  evaluation 
of  the  amendment  is  contained  in  a 
Safety  Evaluation  dated  August  9.  1993. 

No  signiHcant  hazards  consideration 
comments  received:  No 

Local  Public  Document  Room 
location:  Reference  and  Documents 
Department.  Penfield  Library,  State 
University  of  New  York.  Oswego,  New 
York  13126. 

Niagara  Mohawk  Power  Corporation, 
Docket  Na  50-410,  Nine  Mile  Point 
Nuclear  Station,  Unit  2,  Oswego 
County,  New  York 

Date  of  application  for  amendment: 
February  27, 1993.  as  supplemented 
June  18. 1993 

Brief  description  of  amendment:  The 
amendment  revises  Technical 
SpeciRcation  Definition  1.9,  "Critical 
Power  Ratio,"  to  replace  the  designation 
for  the  General  Electric  critical  power 
correlation,  "GEXL,"  with  a  more 
generic  term.  Changes  have  also  been 
made  to  Bases  Sections  B2.1  and  B3/4.2 
to  reflect  the  change  to  Definition  1.9. 
incorporate  revisions  to  General  Electric 
Company's  approved  analytical 
techniques,  update  references,  and 
reflect  changes  made  to  the  Reload 
Section  of  the  Nine  Mile  Point  Nuclear 
Station,  Unit  2,  Updated  Safety  Analysis 
Report. 

Date  of  issuance:  August  11, 1993 

Effective  date:  As  of  the  date  of 
issuance  to  be  implemented  within  30 
days. 

Amendment  No.:  46 

Facility  Operating  License  No.  NPF- 
69:  Amendment  revises  the  Technical 
Specifications. 

Date  of  initial  notice  in  Federal 
Register.  March  31. 1993  (58  FR  16866) 

The  June  18, 1993,  submittal 
withdrew  proposed  changes  to  the 
recirculation  flow  upscale  rod  block 
setpoint. 

The  Commission's  related  evaluation 
of  the  amendment  is  contained  in  a 
Safety  Evaluation  doted  August  11. 
1993. 

No  significant  hazards  consideration 
comments  received:  No 

Local  Public  Document  Boom 
location:  Reference  and  Documents 
Department,  Penfield  Library,  State 
University  of  New  York,  Oswego,  New 
York  13126. 

North  Atlantic  Energy  Service 
Corporation,  Docket  No.  50-443, 
Seabrook  Station,  Unit  No.  1, 
Rockingham  County,  New  Hampshire 

Date  of  amendment  request:  January 
13.  1993. 

Description  of  amendment  request: 
The  amendment  modifies  the  frequency 
in  submitting  Radioactive  Effluent 


Release  Reports.  The  reporting 
frequency  in  Technical  Speciflcation 
(TS)  6.8.1.4  is  revised  from  semiannual 
to  annual.  In  addition,  TS  6.8.1.4  is 
modified  to  reflect  present  plant 
conditions  by  eliminating  footnotes 
concerning  multi-unit  sites  and 
supplemental  30  day  dose  calculation 
reports.  The  Technical  Specification 
Index  and  TS  3.3.3.9.  3.3.3.10,  3.11.1.4. 
3.12.1.  3.12.2,  6.12,  6.13.  and  6.14 
referencing  the  Radioactive  Effluent 
Release  Report  are  changed  to  reflect  the 
annual  submittal  requirement. 

Date  of  issuance:  August  16, 1993 

Effective  date:  August  16, 1993 

Amendment  No.:  22 

Facility  Operating  License  No.  NPF- 
86.  Amendment  revised  the  Technical 
Specifications. 

Date  of  initial  notice  in  Federal 
Register  March  25,  1993  (58  FR  16227). 

The  Commission's  related  evaluation 
of  the  amendment  is  contained  in  a 
Safety  Evaluation  dated  August  IP, 
1993. 

No  significant  hazards  consideration 
comments  received:  No. 

Local  Public  Document  Boom 
location:  Exeter  Public  Library,  47  Front 
Street,  Exeter,  New  Hampshire  03833. 

North  Atlantic  Energy  Service 
Corporation,  Docket  No.  50-443, 
Seabrook  Station,  Unit  1,  Seabrook, 
New  Hampshire 

Date  of  amendment  request:  May  14. 
1993 

Description  of  amendment  request: 
The  amendment  changes  the  footnote  on 
page  1  of  License  NPF-86  to  reflect  the 
transfer  of  interest  in  the  operating 
license  from  EUA  Power  Corporation  to 
Great  Bay  Power  Corporation. 

Date  of  issuance:  August  16, 1993 

Effective  date:  August  16.  1993 

Amendment  No.:  23 

Facility  Operating  License  No.  NPF- 
86.  Amendment  revised  the  License. 

Date  of  initial  notice  in  Federal 
Register  June  23.  1993  (58  FR  34083). 

The  Commission's  related  evaluation 
of  the  amendment  is  contained  in  a 
Safety  Evaluation  dated  August  16, 
1993. 

No  significant  hazards  consideration 
comments  received;  No. 

Local  Public  Document  Boom 
location:  Exeter  Public  Library,  47  Front 
Street,  Exeter.  New  Hampshire  03833, 

Northeast  Nuclear  Energy  Company,  at 
al..  Docket  No.  50-423,  Mill.stone 
Nuclear  Power  Station,  Unit  No.  3,  New 
London  County,  Connecticut 

Date  of  application  for  amendment: 
April  15. 1993 

Brief  description  of  amendment:  The 
proposed  amendment  would  add  a 


footnote  which  would  extend  the 
required  date  for^nspection  of  steam 
generator  tubes  from  August  21, 1993.  to 
the  end  of  the  next  refueling  outage,  but 
no  later  than  September  30,  1993. 

Date  of  issuance:  August  19, 1993 

Effective  date:  August  19, 1993 

Amendment  No.:  82 

Facility  Operating  License  No.  NPF- 
49.  Amendment  revised  the  Technical 
Specifications. 

Date  of  initial  notice  in  Federal 
Register  May  26,  1993  (58  FR  30197) 

The  Commission's  related  evaluation 
of  the  amendment  is  contained  in  a 
Safety  Evaluation  dated  August  19. 
1993. 

No  significant  hazards  consideration 
comments  received:  No. 

Local  Public  Document  Boom 
location:  Learning  Resources  Center, 
Thames  Valley  State  Technical  College. 
574  New  London  Turnpike,  Norv^'ich. 
Connecticut  06360. 

Omaha  Public  Power  District,  Docket 
No.  50-285,  Fort  Calhoun  Station,  Unit 
No.  1,  Washington  County,  Nebraska 

Date  of  amendment  requsst:  October 
9, 1992 

Brief  description  of  amendment:  The 
amendment  changed  Technical 
Specification  3.2  (Table  3-5)  to  require 
a  charcoal  filter  volumetric  flow  rate  of 
between  4500  and  12000  cubic  feet  per 
minute.  The  amendment  also  included 
administrative  changes.  The  remaining 
changes  requested  in  the  October  9. 
1993,  application  remain  under 
consideration  and  will  be  the  subject  of 
a  future  licensing  action. 

Date  of  issuance:  August  10,  1993 

Effective  date:  30  days  from  the  date 
of  issuance 

Amendrtient  No.:  154 

Facility  Operating  License  No.  DPR- 
40.  Amendment  revised  the  Technical 
Specifications. 

Date  of  initial  notice  in  Federal 
Register  November  25.  1992  (57  FR 
55584) 

The  Commission's  related  evaluation 
of  the  amendment  is  contained  in  a 
Safety  Evaluation  dated  August  10, 
1993. 

No  significant  hazards  consideration 
comments  received:  No. 

Local  Public  Document  Boom 
location:  W.  Dale  Clark  Library,  215 
South  15th  Street,  Omaha,  Nebraska 
68102 

Omaha  Public  Power  District,  Docket 
No.  50-285,  Fort  Calhoun  Station,  Unit 
No.  1,  Washington  County,  Nebraska 

Date  of  amendment  request: 
December  7,  1992,  as  supplemented  by 
letters  dated  March  19,  April  28.  and 
May  14,  1993 
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Brief  description  of  amendment:  The 
amendment  changed  the  Technical 
Specifications  to  increase  the  fuel 
storage  capacity  in  the  spent  fuel  pool 
to  1083  fuel  assemblies. 

Dofeo/;ssuance:  August  12,  1993 

Effective  date:  August  12.  1993 

Amendment  No.:  155 

Facility  Operating  License  No.  DPR- 
40.  Amendment  revised  the  Technical 
Specifications  and  license. 

Date  of  initial  notice  in  Federal 
Register:  February  2.  1993  (58  FR  6822) 

The  additional  information  contained 
in  the  supplemental  letters  dated  March 
19,  April  28.  and  May  14.  1993.  was 
clarifying  in  nature  and.  thus,  within 
the  scope  of  the  initial  notice  and  did 
not  affect  the  staffs  proposed  no 
significant  hazards  consideration 
determination. 

The  Commission's  related  evaluation 
of  the  amendment  is  contained  in  a 
Safety  Evaluation  dated  August  12. 
1993. 

No  significant  h.azards  consideration 
comments  received:  No. 

Local  Public  Document  Hoom 
location:  W.  Dale  Clark  Library.  215 
South  15th  Street.  Omaha.  Nebraska 
68102 

Pennsylvania  Power  and  Light 
Company,  Docket  Nos.  50-387  and  50- 
388  Susquehanna  Steam  Electric 
Station,  Units  1  and  2,  Luzerne  County, 
Pennsylvania 

Date  of  application  for  amendments: 
May  4.  1993.  and  supplemented  by 
letter  dated  July  15.  1993 

Brief  description  of  amendments: 
These  amendments  change  the 
Technical  Specifications  to  1)  decrease 
the  test  frequency  of  the  drywell-to- 
suppression  chamber  bypass  test  to 
coincide  with  the  test  frequency  for  the 
Primary  Containment  Integrated  Leak 
Rate  Test,  and  2)  require  an  additional 
test  to  measure  the  vacuum  breaker 
leakage  area  for  those  outages  for  which 
the  drywell-to-suppression  chamber 
bypass  test  is  not  scheduled. 

Date  o/ issuance.  August  11.  1993 

Effective  date:  August  11.  1993 

Amendment  Nos.:  129  and  98 

Facility  Operating  License  Nos.  NPF- 
14  and  NPF-22.  These  amendments 
revised  the  Technical  Specifications. 

Date  of  initial  notice  in  Federal 
Register:  June  9.  1993  (58  FR  32390) 

The  Commission's  related  evaluation 
of  the  amendments  is  contained  in  a 
Safety  Evaluation  dated  August  11, 
1993. 

No  significant  hazards  consideration 
comments  received:  No 

Local  Public  Document  Room 
location:  Osterhout  Free  Library. 
Reference  Department.  71  South 


Franklin  Street.  Wilkes-Barre. 
Pennsylvania  18701. 

Philadelphia  Electric  Company,  Public 
Service  Electric  and  Gas  Company, 
Delmarva  Power  and  Light  Company, 
and  Atlantic  City  Electn'c  Company, 
Docket  No.  50-278,  Peach  Bottom 
Atomic  Power  Station,  Unit  No.  3,  York 
County,  Pennsylvania         I 

Date  of  application  for  amendment: 
January  28,  1993 

Brief  description  of  amendment:  This 
amendment  revises  the  safety  limit 
minimum  critical  power  ratio  for  two 
recirculation  loop  and  single 
recirculation  loop  operation  to  1.07  and 
1.08.  respectively.  The  change  was 
requested  to  accommodate  installation 
and  use  of  a  new  fuel  type.  GE-11  fuel, 
during  Unit  3.  Cycle  10  operation. 

Date  of  issuance:  August  18.  1993 

Effective  date:  August  18,  1993 

Amendment  No.:  183 

Facility  Operating  License  No  DFR- 
56:  Amendment  revised  the  Technical 
Specifications. 

Date  of  initial  notice  in  Federal 
Register:  March  3, 1993  (58  FR  12266) 

The  Commission's  related  evaluation 
of  the  amendment  is  contained  in  a 
Safety  Evaluation  dated  August  18, 
1993. 

No  significant  hazards  consideration 
comments  received:  No 

Local  Public  Document  Room 
location:  Government  Publications 
Section,  State  Library  of  Pennsylvania, 
(REGIONAL  DEPOSITORY)  Education 
Building,  Walnut  Street  and 
Commonwealth  Avenue,  Box  1601. 
Harrisburg,  Pennsylvania  17105. 

Power  Authority  of  the  State  of  New 
York,  Docket  No.  50-333,  James  A. 
FitzPatrick  Nuclear  Power  Plant, 
Oswego  County,  New  York 

Date  of  application  for  amendment: 
June  16.  1993.  as  supplemented  by  letter 
dated  July  30.  1993. 

Brief  description  of  amendment:  This 
amendment  is  in  partial  response  to  the 
licensee's  application  submitted  June 
16.  1993.  The  amendment  extends  the 
current  intervals  for  certain 
sur\'eillances  that  are  required  to  be 
performed  once  each  operating  cycle 
until  the  end  of  the  next  refueling 
outage,  currently  scheduled  to  begin  in 
January  1995.  Specifically,  the 
amendment  extends  the  current 
intervals  for  bench  checking  and 
disassembling  safety/relief  valves  in 
accordance  with  Technical 
Specifications  (TSs)  4.6.E.1  and  4.6.E.2. 
and  for  testing  excess  flow  check  valves 
in  accordance  with  TS  4.7.D.l.b. 

Date  of  issuance:  August  11.  1993 


Effective  date:  As  of  the  date  of 
issuance  to  be  implemented  within  30 
days. 

Amendment  No.:  195 

Facility  Operating  License  No.  DPR- 
59:  Amendment  revised  the  Technical 
Specifications. 

Date  of  initial  notice  in  Federal 
Register  July  7.  1993  (58  FR  36444) 

The  Commission's  related  evaluation 
of  the  amendment  is  contained  in  a 
Safety  Evaluation  dated  August  11, 
1993. 

No  significant  hazards  consideration 
comments  received:  No 

Local  Public  Document  Room 
location:  Reference  and  Documents 
Department,  Penfield  Library,  State 
University  of  New  York,  Oswego.  New 
York  13126. 

Public  Service  Electric  &  Gas  Company, 
Docket  No.  50-354,  Hope  Creek 
Generating  Station,  Salem  County,  New 
Jersey 

Date  of  application  for  amendment: 
May  6.  1993 

Brief  description  of  amendment:  This 
amendment  modifies  plant  Technical 
Specification  3.3.2.  Table  3.3.2-1, 
Action  26.  The  changes  would  eliminate 
the  requirement  to  place  the  filtration, 
recirculation,  and  ventilation  system 
(FRVS)  in  operation  when  the  reactor 
vessel  level  instrumentation  is 
inoperable. 

Date  of  issuance:  August  18.  1993 

Effective  date:  As  of  the  date  of 
issuance  and  shall  be  implemented 
within  60  days  of  the  date  of  issuance. 
,    A mendment  No. .  5 7 

Facility  Operating  License  No.  NPF- 
57:  This  amendment  revised  the 
Technical  Specifications. 

Date  of  initial  notice  in  Federal 
Register:  June  23.  1993  (58  FR  34090) 

The  Commissions  related  evaluation 
of  the  amendment  is  contained  in  a 
Safetv  Evaluation  dated  August'18. 
1993.' 

No  significant  hazards  consideration 
comments  received:  No 

Local  Public  Document  Room 
location:  Pennsville  Public  Library.  190 
S.  Broadway.  Pennsville.  New  Jersey 
08070 

South  Carolina  Electric  &  Gas 
Company,  South  Carolina  Public 
Service  Authority,  Docket  No.  50-395, 
Virgil  C.  Summer  Nuclear  Station,  Unit 
No.  1,  Fairfield  County,  South  Carolina 

Date  of  application  for  amendment: 
May  25,  1993,  as  supplemented  on  June 
16.1993.  and  June  30.  1993. 

Brief  description  of  amendment:  The 
amendment  reduces  the  minimum 
secondary  pressure  at  which 
surveillance  testing  of  the  steam  driven 
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emergency  feedwater  pump  is  allowed 
to  "...greater  than  865  psig." 

Date  of  issuance:  August  19,  1993 

Effective  date:  August  19,  1993 

Amendment  No.  114 

Facility  Operating  License  No.  NPF- 
12  Amendment  revise.s  the  Tedinical 
Specifications. 

Date  of  initial  notice  in  Federal 
Register  July  14.  1993  (58  PR  37975) 

The  Commission's  related  evaluation 
of  the  amendment  is  contained  in  a 
Safety  Evaluation  dated  August  19, 
1993. 

No  significant  hazards  consideration 
comments  received:  No 

Local  Public  Document  Room 
location:  Fairfield  County  Library. 
Garden  and  Washington  Streets, 
VVinnsboro.  South  Carolina  29180. 

The  Qeveland  Electric  Illuminating 
Company,  Centerior  Service  Company, 
Duquesne  Light  Company,  Ohio  Edison 
Company,  Pennsylvania  Power 
Company.  Toledo  Edison  Company, 
Docket  No.  50-440.  Perry  Nuclear 
Power  Plant,  Unit  No.  1.  Lake  County. 
Ohio 

Date  of  application  for  amendment: 
October  30.  1991 

Brief  description  of  amendment:  The 
amendment  revised  Technical 
Specifications  3.3.2-1  and  3.3.3-1  to 
clarify  the  logic  for  instrumentation 
used  to  isolate  the  High  Pressure  Core 
Spray  (HPCS)  test  return  valve  and  to 
initiate  the  HPCS  system. 

Date  of  issuance:  August  11,  1993 

Effective  date:  August  11,  1993 

Amendment  No.  50 

Facility  Operating  License  No.  NPF- 
58.  This  amendment  revised  the 
Technical  Specifications. 

Date  of  initial  notice  in  Federal 
Register:  December  11, 1991  (56  FR 
64651) 

The  Commission's  related  evaluation 
of  the  amendment  is  contained  in  a 
Safety  Evaluation  dated  August  11. 
1993. 

No  signiHcant  hazards  consideration 
comments  received:  No 

Local  Public  Document  Boom 
location:  Perry  Public  Library,  3753 
Main  Street,  Perry,  Ohio  44081 

Wolf  Creek  Nuclear  Operating 
Corporation.  Docket  No.  50-482,  Wolf 
Creek  Generating  Station.  Coffey 
County.  Kansas 

Date  of  amendment  request:  March  8, 
1993,  as  supplemented  by  letter  dated 
June  2,  1993. 

Brief  description  of  amendments:  The 
amendment  deletes  "Technical 
Specification  Section  3.3.3.7.  "Chlorine 
Detection  Systems",  and  its  associated 
Bases  as  a  result  of  a  future  plant 


modification  to  remove  the  one-ton 
chlorine  storage  containers  from  the 
site.  Surveillance  Requirement  4.7.6e.5 
is  also  deleted.  These  changes  will  be 
made  effective  upon  the  removal  of  the 
one-ton  chlorine  storage  containers  from 
the  site. 

Z?a/e  o/ issuance;  August  16,  1993 

Effective  date:  August  16,  1993 

Amendment  No.:  66 

Facility  Operating  License  No.  NPF- 
42.  Amendment  revised  the  Technical 
Specifications. 

Date  of  initial  notice  in  Federal 
Register.  June  23, 1993  (58  FR  34098) 

The  Commission's  related  evaluation 
of  the  amendment  is  contained  in  a 
Safety  Evaluation  dated  August  16. 1993 

No  significant  hazards  consideration 
comments  received:  No. 

Local  Public  Document  Room 
Locations:  Emporia  State  University. 
William  Allen  White  Library,  1200 
Commercial  Street,  Emporia,  Kansas 
66801  and  Washburn  University  School 
of  Law  Library,  Topeka,  Kansas  66621 

Dated  at  Rockville,  Maryland,  this  25th  day 
of  August  1993. 

Fnr  the  Nuclear  Regulatory  Commission 
John  A.  Zwolinski. 

Acting  Director.  Division  ofBeactor  Projects 
III/IV/V.  Office  of  Nuclear  Beactor  Beguhtion 
IDoc.  93-21131  Filed  8-31-93;  8:45  am] 

BILUNQ  CODE  759(H)1-F 


Advisory  Committee  on  Reactor 
Safeguards,  Subcommittee  on  Severe 
Accidents;  Meeting 

The  ACRS  Subcommittee  on  Severe 
Accidents  will  hold  a  meeting  on 
September  22-24,  1993,  Columbian-D 
Room  at  the  Sheraton  Portland  Airport 
Hotel,  8235  NE.  Airport  Way.  Portland, 
OR. 

The  entire  meeting  will  be  open  to 
public  attendance. 

The  agenda  for  the  subject  meeting 
shall  be  as  follows: 

Wednesday.  Septemlier  22.  1993—8  30 
am.  until  the  conclusion  of  business 

Thursday.  September  23.  J993 — 8  30  am 
until  the  conclusion  of  business. 

Friday.  September  24,  1993—8:30  am 
until  the  conclusion  ofbusim-ss. 

The  Subcommittee  will  continue  its 
review  of  the  severe  accident  and  PRA 
issues  associated  with  the  GE  ABWR 
design  certification  effort.  The  purpose 
of  this  meeting  is  to  gather  information, 
analyze  relevant  issues  and  facts,  and  to 
formulate  proposed  positions  and 
actions,  as  appropriate,  for  deliberation 
by  the  full  Committee. 

Oral  statements  may  be  presented  by 
members  of  the  public  with  the 
concurrence  of  the  Subcommittee 
Chairman;  written  statements  will  be 


accepted  and  made  available  to  the 
Committee.  Recordings  will  be 
permitted  only  during  those  portions  of 
the  meeting  when  a  transcript  is  being 
kept,  and  questions  may  be  asked  only 
by  members  of  the  Subcommittee,  its 
consultants,  and  staff  Persons  desiring 
to  make  oral  statements  should  notify  . 
the  ACRS  staff  member  named  below  as 
far  in  advance  as  is  practicable  so  that 
appropriate  arrangements  can  be  made. 

During  the  initial  portion  of  the 
meeting,  the  Subcommittee,  along  with 
any  of  its  consultants  who  may  be 
present,  may  exchange  preliminary 
views  regarding  matters  to  be 
considered  during  the  balance  of  the 
meeting. 

The  Subcommittee  will  then  hear 
presentations  by  and  hold  discussions 
with  representatives  of  the  NRC  staff  its 
consultants,  GE  Nuclear  Energy,  its 
consultants,  and  other  interested 
persons  regarding  this  review. 

Further  information  regarding  topics 
to  be  discussed,  the  scheduling  of 
sessions  open  to  the  public,  whether  the 
meeting  has  been  cancelled  or 
rescheduled,  the  Chairman's  ruling  on 
requests  for  the  opportunity  to  present 
oral  statements  and  the  time  allotted 
therefor  can  be  obtained  by  a  prepaid 
telephone  call  to  the  cognizant  ACRS 
staff  engineer.  Mr.  Dean  Houston 
(telephone  301/492-9521)  between  7  30 
a.m.  and  4:15  p.m.  (EDT). 

Persons  planning  the  attend  this 
meeting  are  urged  to  contact  the  above 
named  individual  one  or  two  days 
before  the  scheduled  meeting  to  be 
advised  of  any  changes  in  schedule,  eh.  , 
that  may  have  occurred. 

Dated:  August  23. 1993. 
Paul  A.  Boehnert. 

Acting  Chief,  Nuclear  Beactors  Brunch 
|FR  Doc  93-21240  Filed  8-31-93.  8:4.5  diiil 


BILUNG  CODE  7S90-01-M 


Advisory  Committee  on  Reactor 
Safeguards,  Subcommittee  on 
Therman  Hydraulic  Phenomena; 
Meeting 

The  ACRS  Subcommittee  on  Thermal 
Hydraulic  Phenomena  will  hold  a 
meeting  on  September  21,  1993.  at  the 
Agricultural  Science  Room  of  the 
Oregon  State  University  (OSU),  LaSells 
Stewart  Center,  Corvallis,  OR. 

The  meeting  will  be  open  to  pubUc 
attendance,  with  the  exception  of 
portions  that  will  be  closed  to  di.scuss 
information  deemed  proprietary  to  the 
Westinghouse  Electric  Corporation 
pursuant  to  5  U.S.C.  552b{c)(4). 

The  agenda  for  the  subject  meeting 
shall  be  as  follows: 
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Tuesday,  September  21 ,  1993 — 8  a.m.  until 
the  conclusion  of  business. 

The  Subcommittee  will  continue  its 
review  of  the  Westinghouse  integral 
systems  test  programs  being  conducied 
in  support  of  the  AP600  design 
certification  effort.  The  meeting 
discussion  will  focus  on  the  OSU 
integral  systems  test  facility  program. 
The  purpose  of  this  meeting  is  to  gather 
infonnation,  analyze  relevant  issues  and 
facts,  and  to  formulate  proposed 
positions  and  actions,  as  appropriate, 
for  deliberation  by  the  full  Committee. 

Oral  statements  may  be  presented  by 
members  of  the  public  with  the 
concurrence  of  the  Subcommittee 
Chairman;  written  statements  will  be 
accepted  and  made  available  to  the 
Committee.  Recordings  will  be 
permitted  only  during  those  portions  of 
the  meeting  when  a  transcript  is  being 
kept,  and  questions  may  be  asked  only 
by  members  of  the  Subcommittee,  its 
consultants,  and  staff  Persons  desiring 
to  make  oral  statements  should  notify 
the  ACRS  staff  member  named  below  as 
far  in  advance  as  is  practicable  so  that 
appropriate  arrangements  can  be  made. 

During  the  initial  portion  of  the 
meeting,  the  Subcommittee,  along  with 
any  of  its  consultants  who  may  be 
present,  may  exchange  prelimin^ 
views  regarding  matters  to  be      J 
considered  during  the  balan^ejat  the 
meeting. 

The  Subcommittee  will  then  hear 
presentations  by  and  hold  discussions 
with  representatives  of  the 
Westinghouse  Electric  Corporation,  the 
NRC  staff,  their  resp)ective  contractors, 
and  other  interested  persons  regarding 
this  review. 

Further  information  regarding  topics 
to  be  discussed,  the  scheduling  of 
sessions  open  to  the  public,  whether  the 
meeting  has  been  canceled  or 
rescheduled,  the  Chairman's  ruling  on 
requests  for  the  opportunity  to  present 
oral  statements  apd  the  time  allotted 
therefor  can  be  obtained  by  a  prepaid 
telephone  call  to  the  cognizant  ACRS 
staff  engineer,  Mr.  Paul  Boehnert 
(telephone  301/492-8558)  between  7:30 
a.m.  and  4:15  p.m.  (EDT).  Persons 
planning  to  attend  this  meeting  as  urged 
to  contact  the  above  named  individual 
one  or  two  days  before  the  scheduled 
meeting  to  be  advised  of  any  changes  in 
schedule,  etc.,  that  may  have  occurred. 

Dated:  August  23, 1993. 
Paul  BoeluMTt, 

Acting  Chief.  Nuclear  Reactors  Branch 
(FR  Doc  93-21239  Filed  8-31-93;  8:45  un] 
MLUNQ  COOK  TIM-Ot-H 


[Docket  No.  50-423;  Ucens*  No.  NPF-49] 

Northeast  Utilities,  (Millstone  Nuclear 
Power  Station);  Receipt  o(  Petition  for 
Director's  Decision  Under  10  CFR 
2J206 

Notice  is  hereby  given  that  by  Petition 
dated  August  2,  1993,  Paul  M.  Blanch 
(Petitioner)  has  requested  that  the 
Executive  Director  for  Operations  take 
enforcement  action  for  Northeast 
Utilities  (NU)  violations  of  10  CFR  50.7. 
As  grounds  for  this  request,  the 
Petitioner  asserts  a  letter  he  received 
from  Mr.  James  Lieberman,  Director, 
Office  of  Enforcement,  dated  July  15, 
1993,  responding  to  Mr.  Blanch's  letter 
of  June  4, 1993,  in  which  he  stated  that 
many  sp>ecifics  were  not  addressed  in  an 
enforcement  action  taken  against  NU, 
was  unresponsive.  Therefore,  Mr. 
Blanch  requests:  (1)  That  enforcement 
action  be  taken  against  Dr.  Charles  F. 
Sears,  former  NU  Vice  President  of 
Nuclear  and  Environmental 
Engineering,  for  willful  violation  of  10 
CFR  50.7  and  deliberate  misconduct  as 
defined  by  10  CFR  50.5  (Mr.  Blanch 
alleges  that  the  NRC's  Office  of 
Investigations  (OI)  identified  Dr.  Sears 
as  one  of  those  responsible  for  actions 
taken  resulting  in  harassment, 
intimidation  and  discrimination  (HI&D) 
directed  against  him);  (2)  that  a  Severity 
Level  I  violation  be  imposed  upon  the 
NU  Corporate  Officer  responsible  for 
directing  that  two  of  Mr.  Blanch's 
subordinates  be  suspended,  which  Mr 
Blanch  alleges  was  a  retaliatory  action 
in  violation  of  10  CFR  50.7  and 
deliberate  misconduct  as  defined  by  10 
CFR  50.5;  (3)  that  three  Severity  Level 
I  violations  be  imposed  upon  three  NU 
corporate  officers  (fur  viulatiuns  uf  10 
CFR  50.7  and  deliberate  misconduct  as 
defined  by  10  CFR  50.5)  v/hom  Mr. 
Blanch  alleges  OI  conduced  were, 
responsible  for  various  incidents  of 
HI&D  and  attempted  HI&D  against  him; 
(4)  that  a  Severity  Level  I  violation  be 
issued  for  actions  by  Ed  Richters,  NU 
attorney,  and  a  Severity  Level  11 
violation  be  issued  to  Thcmas  Shaffer, 
NU  manager,  whom  Mr.  Blanch  asserts 
threatened  certain  individuals  with 
letters  of  reprimand  if  they  did  not  talk 
with  NU  contract  attorneys  prior  to 
being  interviewed  by  the  Office  of 
Investigations  (01),  for  violation  of  10 
CFR  50.7  and  deliberate  misconduct  as 
defined  by  10  CFR  50.5;  and  (5)  that  a 
minimum  of  a  Severity  Level  II  violation 
be  issued  for  actions  in  violation  of  10 
CFR  50.7  and  10  CFR  50.5  by  Mr.  Allen 
Pollack,  NU  Manager  of  Internal 
Auditing.  Mr.  Blanch  alleges  that  Mr. 
Pollack,  who  was  responsible  for 
conducting  an  audit  of  Mr.  Blanch's 


engineering  group,  was  found  by  OI  to 
have  used  falsified  credentials  and  to 
have  arrived  at  invalid  conclusions 
basod  en  invalid  documentation,  and 
that  Mr.  Pollack  was  fully  aware  that  the 
audit  was  retaliatory  and  in  violation  of 
10  CFR  50.7. 

The  request  is  being  treated  pursuant 
to  10  CFR  2.206  of  the  Commission's 
regulations.  The  request  has  been 
referred  to  the  Director  of  the  Office  of 
Enforcement  for  action.  As  provided  by 
§  2.206,  appropriate  action  will  be  taken 
on  this  request  within  a  reasonable  time. 

A  copy  of  the  Petition  is  available  for 
inspection  at  the  Commission's  Public 
Document  Room  at  2120  L  Street,  NW., 
Washington,  DC  20555. 

Dated  at  Rockville.  Maryland  this  23rd  day 
of  August,  1993. 

For  the  Nuclear  Regulatory  Commission. 
|o«eph  R.  Gray. 

Deputy  Director.  Office  of  Enforcement: 
[FR  Doc  93-21235  Filed  8-31-93;  8:45  anij 

BILLING  COOe  7S9O-01-P 

[Docket  No.  50-213] 

Connecticut  Yankee  Atomic  Power 
Co.;  Issuance  of  Amendment  to 
Facility  Operating  License 

The  U.S.  Nuclear  Regulatory 
Commission  (Commission)  has  issued 
Amendment  No.  162  to  Facility 
Operating  License  No.  DPR-61  issued  to 
Connecticut  Yankee  Atomic  Power 
Company  (the  licensee),  which  revised 
the  Technical  Specifications  for 
operation  of  the  Haddam  Neck  Plant 
located  in  Middlesex  County, 
Connecticut.  The  amendment  is 
effective  as  of  the  date  of  issuance. 

The  amendment  modified  the 
Technical  Specifications  to  increase  the 
shutdown  margin  (boron  concentration) 
in  Modes  1  through  5  to  compensate  for 
the  additional  reactivity  added  by  a 
boron  dilution  event  because  of  the 
transition  from  a  stainless  steel  clad 
core  to  a  zircaloy  clad  core. 

The  application  for  the  amendment 
complies  with  the  standards  and 
requirements  of  the  Atomic  Energy  Act 
of  1954,  as  amended  (the  Act),  and  the 
Commission's  rules  and  regulations. 
The  Commission  has  made  appropriate 
findings  as  required  by  the  Act  and  the 
Commission's  rules  and  regulations  in 
10  CFR  chapter  I,  which  are  set  forth  in 
the  license  amendment. 

Notice  of  Consideration  of  Issuance  of 
Amendment  and  Opportunity  for 
Hearing  in  connection  with  this  action 
was  published  in  the  Federal  Register 
on  May  18. 1993,  (58  FR  29012). 

The  Commission  has  prepared  an 
Environmental  Assessment  related  to 
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the  action  and  has  determined  not  to 
prepare'an  environmental  impact 
statement.  Based  upon  the 
environmental  assessment,  the 
Commission  has  concluded  that  the 
issuance  of  this  amendment  will  not 
have  a  significant  effect  on  the  quality 
of  the  human  environment  (58  FR 
43661). 

For  further  details  with  respect  to  the 
action  see  (1)  the  application  for 
amendment  dated  April  23,  1993.  and 
supplemented  June  17. 1993.  (2) 
Amendment  No.  162  to  License  No. 
DPR-61.  (3)  the  Commission's  related 
Safety  Evaluation,  and  (4)  the 
Commission's  Environmental 
Assessment.  All  of  these  items  are 
available  for  public  inspection  at  the 
Commission's  Public  Document  Room, 
the  Celman  Building.  2120  L  Street 
NW..  Washington.  DC  20555  and  at  the 
local  public  document  room  located  at 
the  Russell  Library.  123  Broad  Street. 
Middletown.  Connecticut  06457. 

Dated  at  Rockville,  Maryland,  this  25th  day 
of  August  1993. 

For  the  Nuclear  Regulatorj'  Commission 
Alan  B.  Wang. 

Project  Manager,  Project  Directorate  1-4. 
Division  of  Reactor  Projects — ////,  Office  of 
Nuclear  Reactor  Regulation. 
IFR  Doc.  93-21237  Filed  8-31-93.  8:45  am) 
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(Dock«tNo.S0-311] 

Salem  Nuclear  Generating  Station,  Unit 
2;  Consideration  of  Issuance  of 
Amendment  to  Facility  Operating 
Ucense,  Proposed  no  Significant 
Hazards  Consideration  Determination, 
and  Opportunity  for  a  Hearing 

The  U.S.  Nuclear  Regulatory 
Commission  (the  Commission)  is 
considering  issuance  of  an  amendment 
to  Facility  Operating  License  No.  DFR- 
75  issued  to  Public  Service  Electric  and 
Gas  Company  (the  licensee)  for 
operation  of  the  Salem  Nuclear 
Generating  Station,  Unit  2,  located  in 
Salem  County.  New  Jersey. 

The  proposed  amendment  would 
modify  the  Technical  Specifications  for 
the  A.C.  power  sources,  on  a  one  time 
basis,  to  allow  connection  of  two  new 
500/13.8  kv  transformer  bus  sections  as 
part  of  the  Salem  switchyard  project 
during  the  Unit  1 11th  refueling  outage. 
The  change  would  extend  the  allowed 
outage  time  for  one  inoperable  offsite 
power  circuit  from  72  hours  to  120 
hours  for  two  separate  action  statement 
entries  to  allow  switchyard 
modifications.  It  would  also  modify  the 
emergency  diesel  generator  testing 


requirements  during  the  action 
statement  entries. 

Before  issuance  of  the  proposed 
license  amendment,  the  Commission 
will  have  made  findings  required  by  the 
Atomic  Energy  Act  of  1954,  as  amended 
(the  Act)  and  the  Commission's 
regulations. 

The  Commission  has  made  a 
proposed  determination  that  the 
amendment  request  involves  no 
significant  hazards  consideration.  Under 
the  Commission's  regulations  in  10  CFR 
50.92,  this  means  that  operation  of  the 
facility  in  accordance  with  the  proposed 
amendment  would  not  (1)  involve  a 
significant  increase  in  the  probability  or 
consequences  of  an  accident  previously 
evaluated:  or  (2)  create  the  possibility  of 
a  new  or  different  kind  of  accident  from 
any  accident  previously  evaluated;  or 
(3)  involve  a  significant  reduction  in  a 
margin  of  safety.  As  required  by  10  CFR 
50.91(a),  the  licensee  has  provided  its 
analysis  of  the  issue  of  no  significant 
hazards  consideration,  which  is 
presented  below: 

The  proposed  changes  to  Technical 
Specification  3.8.1.1  for  Salem  Unit  No.  2 

1.  Do  not  involve  a  signiTicant  increase  in 
the  probability  or  consequences  of  an 
accident  previously  evaluated. 

The  proposed  change  to  the  S^lem 
Generating  Station  (SGS)  Unit  2  Technical 
Specifications  would  allow  extension  of  the 
action  statements  3. 8.1.1. a  and  3. 8. lib,  for 
one  inoperable  offsite  power  circuit,  firom  72 
hours  to  120  hours.  This  extension  would 
apply  to  two  separate  action  statement 
entries  to  enable  bus  connections  for  new 
500/13.8  kv  transformers  as  part  of  the  Salem 
Switchyard  Project.  The  proposed  change 
would  also  reduce  the  numtier  of  Emergency 
Diesel  Generator  tests  associated  with  the 
action  statement  entries. 

The  Salem  Probabilistic  Risk  Assessment 
was  used  to  compare  the  impact  of  extending 
the  action  time  vs.  the  impact  of  manual 
reactor  shutdown  on  core  damage 
probability.  The  PRA  results  support  two 
conclusions:  (1)  the  risk  of  operating  SGS 
Unit  2  for  48  hours  beyond  the  72  hour 
action  time  is  less  than  the  risk  of  shutting 
down  the  unit  upon  expiration  of  the  72  hour 
clock;  and  (2)  increase  in  core  damage 
probability  associated  with  the  increased 
action  time  is  insignificant. 

With  one  500/13.8  kv  transformer 
deenergized.  and  Unit  1  in  a  refueling  outage, 
Unit  1  plant  loads  will  be  supplied  by  the 
one  energized  transformer.  With  Unit  2 
operating,  its  plant  electrical  loads  will  be 
powered  from  the  Unit  2  main  generator  via 
the  Auxiliary  Power  Transformer  (APT).  In 
the  event  of  a  Unit  2  trip,  the  group  bus 
(nonvital)  loads  will  be  transferred  to  the  one 
500/13.8  kv  transformer.  In  order  to 
minimize  the  eflects  of  the  potential  load 
transfer,  a  500/13.8  kv  transformer  will  not 
be  deenergized  until  the  large  Unit  1  balance 
of  plant  loads  (i.e.,  condensate  pumps, 
circulating  water  pumps,  heater  drain  pumps 
and  turbine  auxiliaries  cooling  pumps),  and 


reactor  coolant  pumps  are  secured.  This  will 
reduce  the  base  load  on  the  500/13.6  kv 
transformer  to  accommodate  the  potential 
Unit  2  load  transfer.  The  500/13.8  kv 
transformers  will  not  t>e  removed  from 
service  unless  the  three  Unit  2  EDG's  are 
operable.  These  EDG's  will  t>e  available  to 
provide  vital  power  in  the  event  of  a  loss  of 
offsite  power. 

The  switchyard  activities  performed  during 
the  Unit  1  refueling  outage  are  scheduled 
such  that  redundant  decay  heat  removal  and 
A.C.  f>ower  capability  will  be  maintained. 
The  modifications  will  l>e  performed  in 
accordance  with  OSHA  requirements  relative 
to  minimum  clearance  distances  for 
energized  equipment,  and  will  t>e  subject  to 
the  operations  department  administrative 
controls  for  switchyard  equipment. 

The  proposed  change  would  also  exempt 
the  Unit  2  EDG's  from  repetitive  testing 
during  the  action  statement  entries.  The  Unit 
2  EDG's  will  have  been  successfully  tested  to 
demonstrate  operability  prior  to  deenergizing 
a  500/13.8  kv  transformer.  Implementation  of 
the  switchyard  modifications  would  not 
challenge  EDG  operability.  The  Improved 
Standard  Technical  Specifications  as 
approved  by  NRG  in  NUREG  1431  do  not 
require  EDG  testing  with  an  inoperable  offsite 
circuit. 

Based  on  the  above,  the  pro[>osed  changes 
do  not  involve  a  significant  increase  in 
probability  or  consequences  of  an  accident. 

2.  Do  not  create  the  possibility  of  a  new  or 
different  kind  of  accident  from  any  accident 
previously  evaluated. 

The  proposed  change  would  extend  the 
allowable  time  that  SGS  Unit  2  may  operate 
with  one  inoperable  offsite  power  circuit.  It 
would  not  allow  the  plant  to  opwrate  in  any 
new  configuration  that  is  prohibited  by  the 
present  plant  Technical  Specifications.  The    • 
proposed  change  includes  an  exception  to 
repetitive  diesel  testing  while  in  an  action 
statement  for  inoperable  offsite  power  circuit. 
Deenergizing  a  500/13.8  kv  transformer  will 
not  affect  EDG  operability,  and  would  not 
involve  any  changes  to  EDG  ofieration. 
Therefore,  the  proposed  changes  do  not 
involve  any  new  or  different  kind  of  accident 
from  any  previously  evaluated. 

3.  Do  not  involve  a  significant  reduction  in 
a  margin  of  safety. 

The  Technical  Specification  requirements 
for  A.C.  power  sources  ensure  that  redundant 
electrical  power  is  available  to  mitigate  the 
consequences  of  any  design  basis  accident 
and  bring  the  plant  to  a  safe  shutdown 
condition.  The  proposed  change  would  not 
affect  the  ability  of  SGS  Unit  2  to  recover 
from  any  design  basis  transient  involving  loss 
of  offsite  power  plus  a  single  failure  of  one 
EDG. 

Unit  1  will  be  shutdown  with  redundant 
decay  heat  removal  capability  during 
implementation  of  the  proposed  change. 
Therefore,  the  pro{x>sed  changes  do  not 
involve  a  reduction  in  any  margin  of  safety. 

The  NRG  staff  has  reviewed  the 
licensee's  analysis  and,  based  on  this 
review,  it  appears  that  the  three 
standards  of  10  CFR  50.92(c)  are 
satisfied.  Therefore,  the  NRG  staff 
proposes  to  determine  that  the 
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amendment  request  involves  no 
signincant  hazards  consideration. 

The  Commission  is  seeking  public 
comments  on  this  proposed 
determination.  Any  comments  received 
within  30  days  after  the  date  of 
publication  of  this  notice  will  b« 
considered  in  making  any  final 
determination. 

Normally,  the  Commission  will  not 
issue  the  amendment  until  the 
expiration  of  the  30-day  notice  period. 
However,  should  circumstances  change 
during  the  notice  period  such  that 
failure  to  act  in  a  timely  way  would 
result,  for  example,  in  derating  or 
shutdown  of  the  facility,  the 
Commission  may  issue  the  license 
amendment  before  the  expiration  of  the 
30-day  notice  period,  provided  that  its 
final  determination  is  that  the 
amendment  involves  no  significant 
hazards  consideration.  The  final 
determination  will  consider  all  public 
and  State  comments  received.  Should 
the  Commission  take  this  action,  it  will 
publish  in  the  Federal  Register  a  notice 
of  issuance  and  provide  for  opportunity 
for  a  hearing  after  issuance.  The 
Commission  expects  that  the  need  to 
take  this  action  will  axur  verj- 
infre<]uently. 

Written  comments  may  be  submitted 
by  mail  to  the  Rules  Review  and 
Directives  Branch,  Division  of  Freedom 
of  Information  and  Publications 
Services.  Office  of  Administration,  U.S. 
Nuclear  Regulatory  Commission, 
Washington,  DC  20555,  and  should  cite 
the  publication  date  and  number  of  this 
Federal  Register  notice.  Written 
comments  may  also  be  delivered  to 
Room  P-223,  Phillips  Building,  7920 
Norfolk  Avenue,  Bethesda,  Maryland, 
from  7:30  a.m.  to  4:15  p.m.  Federal 
workdays.  Copies  of  written  comments 
received  may  be  examined  at  the  NRC 
Public  Document  Room,  the  Gelman 
Building.  2120  L  Street,  NW., 
Washington.  DC  20555. 

The  filing  of  requests  for  hearing  and 
petitions  for  leave  to  intervene  is 
discussed  below^ 

By  October  1,  1993.  the  licensee  may 
file  a  request  for  a  hearing  with  respect 
to  issuance  of  the  amendment  to  the 
.subject  facility  operating  license  and 
any  person  whose  interest  may  be 
affected  by  this  proceeding  and  who 
wishes  to  participate  as  a  party  in  the 
proceeding  must  file  a  written  request 
for  a  hearing  and  a  petition  for  leave  to 
intervene.  Requests  for  a  hearing  and  a 
petition  for  leave  to  intervene  shall  be 
filed  in  accordance  with  the 
Commission's  'Rules  of  Practice  for 
Domestic  Licensing  Proceedings"  in  10 
CFR  part  2.  Interested  persons  should 
consult  a  current  copy  of  10  CFR  2.714 


which  is  available  at  the  Commission's 
Public  Document  Room,  the  Celman 
Building.  2120  L  Street,  NW., 
VVa.shington,  DC  20555  and  at  the  local 
public  document  room  located  at  the 
Salem  Free  Public  Library,  112  West 
Broadway,  Salem,  New  Jersey  08079.  If 
a  request  for  a  hearing  or  petition  for 
leave  to  intervene  is  filed  by  the  above 
date,  the  Commission  or  an  Atomic 
Safety  and  Licensing  Board,  designated 
by  the  Commission  or  by  the  Chairman 
of  the  Atomic  Safety  and  Licensing 
Board  Panel,  will  rule  on  the  request 
and/or  petition:  and  the  Secretary  or  the 
designated  Atomic  Safety  and  Licensing 
Board  will  issue  a  notice  of  hearing  or 
an  appropriate  order. 

As  required  by  10  CFR  2.714.  a 
petition  for  leave  to  intervene  shall  set 
forth  with  particularity  the  interest  of 
the  petitioner  in  the  proceeding,  and 
how  that  interest  may  be  affected  by  the 
resuhs  of  the  proceeding.  The  petition 
should  specifically  explain  the  reasons 
why  intervention  should  be  permitted 
with  particular  reference  to  the 
following  factors:  (1)  The  nature  of  the 
petitioner's  right  under  the  Act  to  be 
made  party  to  the  proceeding;  (2)  the 
nature  and  extent  of  the  petitioner's 
property,  financial,  or  other  interest  in 
the  proceeding;  and  (3)  the  possible 
effect  of  any  order  which  may  be 
entered  in  the  proceeding  on  the 
petitioner's  interest.  The  petition  should 
also  identify  the  specific  Espect(s)  of  the 
subject  matter  of  the  proceeding  as  to 
which  petitioner  wishes  to  intervene. 
Any  person  who  has  filed  a  petition  for 
leave  to  intervene  or  who  has  been 
admitted  as  a  party  may  amend  the 
petition  without  requesting  leave  of  the 
Board  up  to  15  days  prior  to  the  first 
prehearing  conference  scheduled  in  the 
proceeding,  but  such  an  amended 
petition  must  satisfy  the  specificity 
requirements  described  above. 

Not  later  than  15  days  prior  to  the  first 
prehearing  conference  scheduled  in  the 
proceeding,  a  petitioner  shall  file  a 
supplement  to  the  petition  to  inter\'ene 
which  must  include  a  list  of  the 
contentions  which  are  sought  to  be 
litigated  in  the  matter.  Each  contention 
must  consist  of  a  specific  statement  of 
the  issue  of  law  or  fact  to  be  raised  or 
controverted.  In  addition,  the  petitioner 
shall  provide  a  brief  explanation  of  the 
bases  of  the  contention  and  a  concise 
statement  of  the  alleged  facts  or  expert 
opinion  which  support  the  contention 
and  on  which  the  petitioner  intends  to 
rely  in  proving  the  contention  at  the 
bearing.  The  petitioner  must  also 
provide  references  to  those  specific 
sources  and  documents  of  which  the 
petitioner  is  aware  and  on  which  the 
petitioner  intends  to  rely  to  establish 


those  fects  or  expert  opinion.  Petitioner 
must  provide  sufficient  information  to 
show  that  a  genuine  dispute  exists  with 
the  applicant  on  a  material  issue  of  law 
or  fact.  Contentions  shall  be  limited  to 
matters  within  the  scope  of  the 
amendment  under  consideration.  The 
contention  must  be  one  which,  if 
proven,  would  entitle  the  petitioner  to 
relief.  A  petitioner  who  fails  to  file  such 
a  supplement  which  satisfies  these 
requirements  with  respect  to  at  least  one 
contention  will  not  be  permitted  to 
participate  as  a  party. 

Those  permitted  to  intervene  become 
parties  to  the  proce»Mling.  subject  to  any 
limitations  in  the  order  granting  leave  to 
intervene,  and  have  the  opportunity  to 
participate  fully  in  the  conduct  of  the 
hearing,  including  the  opportunity  to 
present  evidence  and  cross-examine 
witnesses. 

If  a  hearing  is  requested,  the 
Commission  will  make  a  final 
determination  on  the  issue  of  no 
significant  hazards  consideration.  The 
final  detennination  will  serve  to  decide 
when  the  hearing  is  held. 

If  the  final  determination  is  that  the 
amendment  request  involves  no 
significant  hazards  consideration,  the 
Commission  may  issue  the  amendment 
and  make  if  immediately  effective, 
notwithstanding  the  request  for  a 
hearing.  Any  hearing  held  would  take 
place  after  issuance  of  the  amendment. 

If  the  final  determination  is  that  the 
amendment  request  involves  a 
significant  hazards  consideration,  any 
hearing  held  would  take  place  before 
the  issuance  of  any  amendment. 

A  request  for  a  hearing  or  a  petition 
for  leave  to  intervene  must  be  filed  with 
the  Secretary  of  the  Commission.  U.S. 
Nuclear  Regulatory  Commission. 
Washington.  DC  20555.  Attention: 
Docketing  and  Ser\'ices  Branch,  or  may 
be  delivered  to  the  Commission's  Publii: 
Document  Room,  the  Gelman  Building. 
2120  L  Street  NW..  Washington.  DC 
20555.  by  the  above  date.  Where 
petitions  are  filed  during  the  last  10 
days  of  the  notice  period,  it  is  requested 
that  the  petitioner  promptly  so  inform 
the  Commission  by  a  toll-free  telephone 
call  to  Western  Union  at  l-{800)  248- 
5100  (in  Missouri  l-(800)  342-6700). 
The  Western  Union  operator  should  be 
given  Datagram  Identification  Number 
N1023  and  the  following  message 
addressed  to  Michael  L.  Boyle.  Acting 
Director.  Project  Directorate  1-2: 
Petitior»er's  name  and  telephone 
number,  date  petition  was  mailed,  plant 
name,  and  publication  date  and  page 
number  of  this  Federal  Register  notice 
A  copy  of  the  petition  should  also  be 
sent  to  the  Office  of  the  General 
Counsel.  U.S.  Nuclear  Regulatory 
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Commission,  Washington,  IX  20555, 
and  to  Mark  J.  Wetterhahn.  Esquire, 
Winston  and  Strewn.  1400  L  Street  NW.. 
Washington.  DC  20005-3502.  attorney 
for  the  licensee. 

Nontimely  fthngs  of  petitions  for 
leave  to  intervene,  amended  petitions, 
supplemental  petitions  and/or  requests 
for  hearing  will  not  be  entertained 
absent  a  determination  by  the 
Commission,  the  presiding  officer  or  the 
presiding  Atomic  Safety  and  Licensing 
Board  that  the  petition  and/or  request 
should  be  granted  based  upon  a 
balancing  of  the  factors  specified  in  10 
CFR  2.714(a)(l)(iHv)  and  2.714(d). 

For  further  details  with  respect  to  this 
action,  see  the  application  for 
amendment  dated  August  4,  1993.  and 
.supplemented  by  letter  dated  August  24, 
1993.  which  are  available  for  public 
inspection  at  the  Commission's  Public 
Document  Room,  the  Gelman  Building. 
2120  L  Street  NW.,  Washington.  DC 
20555  and  at  the  local  public  document 
room  located  at  the  Salem  Free  Public 
Library.  112  West  Broadway.  Salem. 
New  Jersey  08079. 

Dated  at  Rockville.  Maryland,  this  26th  day 
of  August  1993. 

For  the  Nuclear  Regulatory  Commission. 
James  C  Stone, 

Protect  Manager,  Project  Directorate  1-2. 
Division  of  Reactor  Projects — ////.  Office  of 
Suclear  Reactor  Regulation . 
IFR  Doc.  93-21236  Filed  8-31-93;  8:45  ami 

BILUMO  COOC  7IM-01-M 


(Dodcat  No.  70-27,  Uct\—  No.  SNM-42, 
EA  93-012] 

Babcock  &  Wilcox,  Lynchburg,  VA; 
Order.  Imposing  Civil  Monetary  Penalty 

1 

Babcock  and  Wilcox  Company.  Naval 
Nuclear  Fuel  Division  (NNFD  or 
Licensee)  is  the  holder  of  Special 
Nuclear  Material  (SNM)  License  No. 
.SNM-42  issued  by  the  Nuclear 
Regulatory  Commission  (NRC  or 
Commission)  on  May  31.  1984.  The 
license  authorizes  the  Licensee  to 
fabricate  nuclear  fuel  components  for 
the  Naval  Reactor  Program,  research  and 
university  reactor  components,  and 
compact  reactor  fuels.  The  license  also 
authorizes  the  licensee  to  perform 
recovery/disposal  operations  of  scrap 
fuel  generateid  by  the  NNFD  or  other 
organizations  in  accordance  with  the 
conditions  specified  therein.  The 
license,  originally  issued  on  August  27. 
1956.  was  last  renewed  on  May  31, 
1984.  with  an  expiration  date  of  August 
31.  1989.  The  license  is  currently  under 
timely  renewal. 


II 

An  inspection  of  the  Licensee's 
activities  was  conducted  on  December 
1.  1992-Ianuary  15,  1993,  and  January 
1&-February  5,  1993.  The  results  of  this 
inspection  indicated  that  the  Licensee 
had  not  conducted  its  activities  in  full 
compliance  with  NRC  requirements.  A 
written  Notice  of  Violation  and 
Proposed  Imposition  of  Civil  Penalty 
(Notice)  was  served  upon  the  Licensee 
by  letter  dated  April  6,  1993.  The  Notice 
stated  the  nature  of  the  violations,  the 
NRC  requirements  that  had  been 
violated,  and  the  amount  of  the  civil 
penalty  proposed  for  the  violations.  The 
Licensee  responded  to  the  Notice  by 
letters  dated  May  6,  1993.  In  its 
response,  the  Licensee  admitted  all  the 
violations  in  Section  I.A.  except 
Violation  I.A.I..  which  was  denied.  In 
addition,  the  licensee  noted  an 
inaccuracy  in  the  recitation  of  this 
violation.  The  Licensee  admitted 
Violation  I.B  with  the  exception  of 
example  5  (five),  which  the  Licensee 
denied.  The  Licensee  also  noted  an 
incorrect  statement  in  that  example.  The 
Licensee  admitted  Violation  I.C  and  the 
violations  cited  in  Section  II.  The 
Licensee  disagreed  with  the  NRC  staffs 
assessment  of  the  safety  significance  of 
the  violations  and  the  application  of  the 
escalation  and  mitigation  factors.  The 
Licensee  also  was  of  the  view  that  the 
problems  cited  in  the  Notice  of 
Violation  did  not  justify  a  civil  penalty 
of  $37,500  when  compared  to  problems 
at  other  fuel  facilities  which  have  been 
assessed  civil  penalties. 

in 

After  consideration  of  the  Licensee's 
responses  and  the  statements  of  fact, 
explanation,  and  argument  for 
mitigation  contained  therein,  as  well  as 
all  information  concerning  these  matters 
available  to  date,  the  NRC  staff  has 
determined,  as  set  forth  in  the  Appendix 
to  this  Order,  that  the  violations 
occurred  as  stated  and  that  the  penalty 
proposed  for  the  violation  designated  in 
the  Notice  should  be  imposed. 

IV 

In  view  of  the  foregoing  and  pursuant 
to  section  234  of  the  Atomic  Energy  Act 
of  1954.  as  amended  (Act).  42  U.S.C. 
2282.  and  10  CFR  2.205.  it  is  hereby 
ordered  that: 

The  Licensee  pay  a  civil  penalty  in 
the  amount  of  $37,500  within  30  days 
of  the  date  of  this  Order,  by  check,  draft , 
money  order,  or  electronit  transfer, 
payable  to  the  Treasurer  of  the  United 
States  and  mailed  to  the  Director,  Office 
of  Enforcement.  U.S.  Nuclear  Regulatory 


Commission.  ATTN:  Document  Control 
Desk.  Washington,  DC  20555. 


The  Licensee  may  request  a  hearing 
within  30  days  of  the  date  of  this  Order. 
A  request  for  a  hearing  should  be  clearly 
marked  as  a  "Request  for  an 
Enforcement  Hearing"  and  shall  be 
addressed  to  the  Director,  Office  of 
Enforcement,  U.S.  Nuclear  Regulatory 
Commission,  ATTN:  Document  Control 
Desk.  Washington.  DC  20555.  Copies 
also  shall  be  sent  to  the  Assistant 
General  Counsel  for  Hearings  and 
Enforcement  at  the  same  address  and  to 
the  Director.  Office  of  Enforcement.  U.S. 
Nuclear  Regulatory  Commission,  ATTN: 
Document  Control  Desk.  Washington. 
DC  20555.  Copies  also  shall  be  sent  to 
the  Assistant  General  Counsel  for 
Hearings  and  Enforcement  at  the  same 
address  and  to  the  Regional 
Administrator.  NRC  Region  II.  101 
Marietta  Street  NW..  suite  2900.  Atlanta. 
Georgia  30323. 

If  a  hearing  is  requested,  the 
Commission  will  issue  an  Order 
designating  the  time  and  place  of  the 
hearing.  If  the  Licensee  fails  to  request 
a  hearing  within  30  days  of  the  date  of 
this  Order,  the  provisions  of  this  Order 
shall  be  effective  without  further 
proceedings.  If  payment  has  not  been 
made  by  that  time,  the  matter  may  be 
referred  to  the  Attorney  General  for 
collection. 

In  the  event  the  Licensee  requests  a 
hearing  as  provided  above,  the  issues  to 
be  considered  at  such  hearing  shall  be: 

(a)  Whether  the  Licensee  was  in 
violation  of  the  requirements  set  forth  in 
Violation  I.A.I  and  example  5  of 
Violation  I.B  as  set  forth  in  the  Notice, 
and 

(b)  Whether,  on  the  basis  of  Violation 
I.A.I  and  example  5  of  Violation  IB. 
and  the  other  violations  in  the  Notice, 
which  the  Licensee  has  admitted,  this 
Order  should  be  sustained. 

For  the  Nuclear  Regulatory  Commission. 

Dated  at  Rockville.  Maryhind.  this  20th  day 
of  August  1993. 
lames  Lieberman, 
Director,  Office  of  Enforcement. 

APPENDIX 

Evaluation  and  Conclusion 

On  April  6.  1993.  a  Notice  of 
Violation  and  Proposed  Imposition  of 
Civil  Penalty  (Notice)  was  issued  for 
violations  identified  during  an  NRC 
inspection.  Babcock  and  Wilcox  NNFD 
responded  in  two  letters  dated  May  6. 
1993  that  contained  respectively  an 
Answer  and  a  Reply  to  the  Notice.  The 
licensee  denied  violation  l.A.l  and 
example  5  of  violation  I.B.  In  addition, 
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the  licensee  disagreed  with  the  NRC's 
characterization  of  the  safety 
significance  of  the  violations  as 
reflected  in  the  categorization  of  the 
violations  as  a  Severity  Level  III 
problem,  the  application  of  the 
escalation  and  mitigation  factors,  and 
the  amount  of  the  proposed  civil 
ponalty. 

The  NRC's  evaluation  and 
conclusions  regarding  the  licensee's 
responses  are  as  follows; 

/.  Restatement  of  Violation  I.A  1 

On  February  13.  1978,  the  nuclear 
criticality  safety  function  authorized  the 
handling  of  uranium  solutions  in  the 
uranium  recovery  facility  (URF)  up  to  a 
maximum  uranium  concentration  of  400 
grams  uranium  per  liter  (facility  limit) 
provided  that  the  Raschig  rings  were 
maintained  in  accordance  with  ANSl- 
N16.4-1971  (1974  Standard)  which  was 
the  predecessor  of  ANSI/ANS  8.5-1979. 
Special  Nuclear  Materials  (SNM) 
License -No.  SNM— 42  was  renewed  on 
May  31, 1984,  and  the  requirements  set 
forth  below  became  effective. 

License  Condition  No.  9  of  License 
No.  SNM-42  requires  that  licensed 
material  be  used  in  accordance  with  the 
statements,  representatives,  and 
conditions  contained  in  Sections  I 
through  IV  of  the  application  (License 
Application)  dated  February  22.  1982, 
and  supplements  thereto. 

Section  ni.  Chapter  2,  Paragraph  2.4 
of  the  License  Application  specifies  that 
"The  Raschig  rings  will  be  used  in 
accordance  with  Raschig  ring  standard 
(ANSI/ANS-85-1979)"  (sic.) 

Section  6.5.1  of  American  National 
Standards  Institute/American  Nuclear 
Society  8.5  dated  1979  (1979  Standard) 
requires  inspections  of  Raschig  rings 
used  for  primary  criticality  control,  at 
intervals  not  exceeding  13  months,  to  be 
performed  as  described  in  Sections  6.1 
through  6.4  of  the  Standard. 

Section  IH.  Chapter  1.  Paragraph  1.2 
of  the  License  Application  requires 
activities  at  Naval  Nuclear  Fuel  Division 
(NNFD)  involving  special  nuclear 
material  to  be  conducted  according  to 
limits  and  controls  established  by 
Nuclear  Criticality  Safety  (NCS)  and 
approved  by  the  Nuclear  Licensing 
Board. 

1.  Section  5.5  of  the  1971  and  1979 
Standards  requires  the  maximum 
solution  concentration  for  a  vessel  to  be 
based  on  Section  7  of  the  1971  and  1979 
Standards  which  specify,  in  part,  that 
the  maximum  permissible  concentration 
of  homogeneous  solutions  of  fissile 
materials  in  vessels  packed  with  32 
glass  volume  f>ercentage  of  borosilicate- 
glass  Raschig  rings  is  400  grams  of 
uranium  per  liter  (gU/1). 


Contrary  to  the  above,  activities 
involving  special  nuclear  material  were 
not  conducted  in  accordance  with  the 
limits  and  controls  established  by  NCS 
and  approved  by  the  Nuclear  Licensing 
Board.  Specifically,  measurements  made 
between  December  16, 1992,  and 
January  5,  1993,  in  the  URF  determined 
the  glass  volume  fraction  to  be  less  than 
32  percent  in  nine  vessels  where 
borosilicate  Raschig  rings  were  used  as 
a  nuclear  criticality  safety  control.  This 
condition  may  have  existed  since  1978 
in  that  measurements  made  between 
November  1.  1978,  and  Apr:l  19.  1979. 
determined  that  the  glass  volume 
fraction  in  four  of  12  vessels  tested  was 
less  than  32  percent,  while  '.he  facility 
was  operated  with  an  authorized  facility 
limit  of  400  gU/1. 

Summary  of  Licensee's  Response 

The  licensee  stated  that  violation 
I.A.I  is  incorrect  and  is  not  supported 
by  the  1978  test  results.  The  licensee 
contended  that  the  measurement  results 
from  1978  should  have  been  rounded  to 
the  nearest  whole  number  so  that  all 
tanks  save  one  tested  in  1978  contained 
glass  volume  fractions  of  al  least  32%. 
The  licensee  also  claimed  that  the  one 
tank  for  which  1978  test  results 
indicated  glass  volume  fractions  of 
28.87%  probably  contained  at  least  32% 
glass  after  1978  because  the  1993  test 
results  of  this  vessel  indicated  32% 
glass  volume  fraction.  The  licensee  also 
contended  that  although  procedures 
were  not  in  place  to  show  technical 
compliance  with  the  ANSI  Standard, 
controls  and  other  practices  were  in 
place  to  assure  that  other  characteristics 
about  the  Raschig  rings  were 
maintained.  Although  volume  fractions 
were  not  determined  at  13  month 
intervals.and  volumes  were  less  than 
required,  the  licensee  is  of  the  view  that 
the  overall  program  for  maintaining 
Raschig  rings  did  as^re  safe  conditions. 

NRC  Evaluation  of  Licensee's  Response 

The  NRC  does  not  agree  with  the 
licensee's  statement  that  the  percent 
volume  fractions  should  be  rounded  up. 
Normal  scientific  practice  allows  for  the 
rounding  of  numbers  as  noted  in  the 
licensee's  response,  but  such  a  practice 
is  not  acceptable  in  cases  such  as  this 
where  the  glass  volume  fraction  must 
meet  a  minimum  standard  of  32%  in 
order  for  the  licensee  to  be  in 
compliance  with  a  nuclear  criticality 
safety  limit.  It  is  a  fact  admitted  by  the 
licensee  that  all  the  fractions  referenced 
were  less  than  32%  prior  to  rounding 
up.  The  licensee's  conclusion  that  the 
one  tank  that  tested  at  28.87%  in  1978 
and  greater  than  32%  in  1993  could  be 
valid,  but  the  licensee  did  not 


demonstrate  whether  the  32%  was  in 
effect  during  the  intervening  years  or 
whether  there  were  additions  of  Raschig 
rings  during  this  time  to  increase  a 
substandard  volume  fraction.  The 
information  provided  by  the  licensee  >n 
the  response  did  not  include 
information  demonstrating  that  the 
tanks  met  the  requirement  at  all  times 
nor  did  it  provide  any  basis  for 
disputing  the  fact  that  the  licensee 
failed  to  conduct  operations  in 
accordance  with  Nuclear  Criticality 
Safety,  Nuclear  Licensing  Board  and 
license  requirements  regarding  the  use 
of  Raschig  ring  filled  vessels.  The 
licensee  implies  that  this  is  a  technical 
violation,  since  other  characteristics 
concerning  the  Raschig  rings  were 
maintained.  The  NRC  disagrees  with 
this  statement.  Compliance  with  the 
ANSI  standard  was  required  by  the. 
licensee's  NCS  evaluations  and  all  NCS 
evaluations  performed  for  the  affected 
operations  assumed  the  ANSI  standard 
requirements  regarding  the  Raschig  ring 
filled  vessels  were  being  maintained. 
The  percent  volume  fraction  is  a  key 
item  in  compliance,  since  the  criticality 
safety  limits  used  by  the  licensee 
assumed  a  certain  minimum  volume 
fraction  to  be  present. 

//.  Restatement  of  Example  5  of 
Violation  13 

License  Condition  No.  9  of  SNM— 42 
requires  that  licensed  material  be  used 
in  accordance  with  statements, 
representations,  and  conditions 
contained  in  Section  I  through  IV  of  the 
application  dated  February  22, 1982, 
and  supplements  thereto. 

Section  III,  Chapter  1.  Paragraph  1.2 
of  the  License  Application  requires 
activities  at  NNFD  involving  special 
nuclear  material  to  be  conducted 
according  to  limits  and  controls 
established  by  NCS  and  approved  by  the 
Nuclear  Licensing  Board.  These  limits 
and  controls  are  provided  to  operating 
areas  in  nuclear  criticality  safety 
procedures  and  in  nuclear  criticality 
safety  postings. 

Section  II,  Paragraph  6.0  of  the 
License  Application  requires  activities 
to  be  conducted  in  accordance  with 
approved  written  procedures. 

Section  II,  Paragraph  6.3  of  the 
License  Application  requires  nuclear 
criticality  safety  procedures  and 
postings  to  be  established  for  operations 
involving  licensed  material.  These 
procedures  and  postings  are  to  be 
generated  by  NCS  and  reviewed  and 
approved  by  the  operating  departments 

Nuclear  Criticality  Safety  Procedures 
NCS-700  "General  Nuclear  Criticality 
Safety  Requirements,"  Revision  1,  dated 
June  11, 1991,  requires,  in  part,  any 
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operation  involving  the  storing,  moving, 
or  processing  of  SNM  to  have:  An 
approved  operating  procedure,  an 
approved  nuclear  safety  procedure,  and 
an  appropriate  nuclear  safety  posting. 

Contrary  to  the  above,  the  licensee 
conducted  activities  involving  SNM 
either  without  establishing  or  at 
variance  with  NCS  limits  and  controls 
in  that: 

5.  From  approximately  June  1991  to 
January  22,  1993,  uranium  metal 
contained  in  waste  from  the  Research 
and  Test  Reactor  Fuel  Elements  (RTRFE) 
facility  was  routinely  stored  on  a  storage 
rack  which  was  posted  with  NCS 
postings  prohibiting  the  storage  of 
uranium  metal  on  the  rack. 

Summary  of  Licensee's  Response 

The  licensee  disagreed  with  this 
violation  based  on  its  interpretation  of 
the  intent  of  the  NCS  posting  in 
question.  The  licensee  stated: 
"Although  the  sign  posted  on  the  rack 
did  prohibit  uranium  metal  from  being 
placed  on  the  rack,  it  was  not  intended 
that  the  prohibition  would  apply  to 
small  amounts  of  uranium  metal  dust 
from  boxline  cleanouts."  The  licensee 
indicated  that  dust  was  the  only  type 
metal  placed  on  the  rack.  The  licensee 
further  indicated  that  the  intent  of  the 
posting  was  understood  by  licensee 
personnel.  The  licensee  also  indicated 
that  the  licensee  auditor  who  identified 
this  item  was  confused  over  the  intent 
of  the  sign. 

NRC  Evaluation  of  Licensee's  Response 

The  licensee  argues  that  the  violation 
should  not  stand  since  Ucensee 
personnel  understood  the  intent  of  the 
posting,  i.e.,  the  posting  prohibition  was 
not  meant  to  apply  to  the  storing  of 
uranium  dust  from  boxline  cleanouts. 
The  NRC  does  not  agree  with  this 
argument  for  two  reasons. 

First,  the  requirement  necessarily 
states  that  NCS  limits  and  controls 
provided  in  work  areas  in  the  form  of 
NCS  procedures  and  postings  must  be 
followed.  Compliance  with  this 
requirement  is  not.  and  cannot  be 
dependent  on  the  individual 
understanding  of  licensee  personnel  as 
to  the  intent  of  the  control  or  posting. 
The  licensee  recognized  this  in  its 
NNFD  Pohcy  Statement — Nuclear 
Criticality  Safety,  dated  March  1991. 
signed  by  the  Vice  President  and 
General  Manager  which  requires 
licensee  staff  to  strictly  comply  with  all 
nuclear  criticality  safety  limits  and 
controls.  Second,  the  fact  that  at  least 
one  member  of  the  licensee's  staff,  i.e.. 
the  auditor  who  identified  this  item, 
was  not  clear  on  the  intent  of  the 
posting  undercuts  the  licensee's 


contention  that  its  employees 
understood  the  intent  of  the  posting. 

///.  Summary  of  Licensee's  Request  for 
Mitigation 

The  licensee  contended  that  the 
problems  cited  in  the  Notice  do  not 
justify  a  civil  penalty  of  $37,500  when 
compared  to  problems  at  other  fuel 
facilities  which  have  been  assessed  civil 
penalties.  The  licensee  also  disagreed 
with  the  NRC's  characterization  of  the 
safety  significance  of  the  individual 

Eroblems.  The  licensee  asserted  its 
ehef  that  no  limits  and  controls  were 
violated  and  that  unsafe  conditions  did 
not  exist.  The  licensee  indicated  that  the 
safety  margins  required  by  the  license 
were  met  although  the  Raschig  rings 
were  not  maintained  as  required.  The 
licensee  also  asserted  that  affected 
operations  were  not  shut  down  to 
perform  NCS  evaluations  but  only  to 
perform  tests  required  by  the  ANSI 
standard.  The  licensee  indicated  that 
contrary  to  NRC's  statements, 
management  was  involved  in  and 
attentive  to  the  NCS  program  which 
resulted  in  a  decrease  in  NCS  audit 
findings  from  1990  through  1992.  The 
licensee  stated  that  most  of  the  audit 
findings  which  were  violations  were  not 
identified  as  violations  and  therefore 
did  not  attract  appropriate  management 
attention. 

The  licensee  further  argued  that  the 
NRC  incorrectly  applied  the  escalation 
and  mitigation  factors.  The  licensee 
indicated  that  the  violations  described 
in  the  Notice  were  licensee  identified  as 
a  result  of  the  internal  NCS  audit 
program  and  that  50  percent  escalation 
based  on  this  factor  was  incorrect.  The 
licensee  indicated  mitigation  for  past 
performance  should  be  applied  because 
only  two  Severity  Level  IV  violations 
had  been  identified  in  the  area  of 
nuclear  criticality  safety  over  the  past 
four  years  and  no  violations  were 
identified  during  the  last  two  years  and 
that  the  NRC  inappropriately  used 
currently  identified  problems  in  its 
assessment  of  past  performance.  The 
licensee  also  indicated  that  escalation  of 
the  civil  penalty  by  100  percent  for  prior 
opportunity  to  identify  was  not 
appropriate  because  the  problems  had 
been  identified  by  licensee  audits. 
Furthermore,  the  licensee  disagreed 
with  the  assertion  that  corrective  actions 
for  a  1988  enforcement  case  (EA  88- 
225)  should  have  directly  lead  to 
identification  of  the  current  problems. 
The  licensee  also  disagreed  with  the  100 
percent  escalation  for  duration  because, 
in  the  licensee's  view,  use  of  this  factor 
is  reserved  for  violations  involving 
"particularly  safety  significant 
violations"  or  where  a  "significant 


regulatory  message  is  warranted."  none 
of  which  applied  to  the  instant  case 

NRC  Evaluation  of  Licensee's  Request 
for  Mitigation 

The  NRC  continues  to  view  the 
violations  collectively  as  a  significant 
regulatory  concern.  The  significance 
was  not  based  upon  an  actual  criticality 
safety  occurrence,  but  on  the  potential 
for  one  and  weaknesses  in  the  system 
for  establishing  and  maintaining 
criticality  safety  controls.  The 
violations,  when  viewed  together, 
represent  significant  failures  by  the 
licensee  to  establish  and  maintain 
nuclear  criticality  safety  controls  for 
certain  critical  plant  operations.  In 
addition,  the  licensee  permitted  the 
nuclear  criticality  safety  audit  function 
to  operate  contrary  to  internal 
procedures  and  in  a  manner  in  which 
safety  findings  were  not  promptly 
closed.  The  licensee  admitted  that  the 
findings  were  not  properly  categorized 
so  that  appropriate  management 
attention  would  be  given  to  them.  This 
represents  a  significant  failure  in  the 
nuclear  criticality  safety  program  and 
cause  for  NRC  concern.  "The  violations 
were  thus  collectively  categorized  as  a 
Severity  Level  111  problem  in  accordance 
with  the  Enforcement  Policy.  10  CFR 
part  2,  appendix  C,  section  IV.  This 
application  of  the  Enforcement  Policy  is 
consistent  with  that  utilized  for 
escalated  enforcement  cases  with  other 
NRC  licensees. 

The  NRC  disagrees  with  the  licensee's 
contention  that  controls  were  sufficient 
for  Raschig  ring  use  although  not  in  full 
compliance.  The  nuclear  criticality 
safety  function  approved  the  facility 
limit  of  400  grams  of  uranium  per  liter 
based  on  the  provision  that  the 
borosilicafe-glass  Raschig  rings, 
including  percent  volume,  were 
maintained  in  accordance  with  the 
ANSI  standard.  Based  on  the  evidence 
available,  this  was  not  done.  The 
licensee  failed  to  establish  a  program  to 
assure  the  required  nuclear  criticality 
safety  controls  (i.e..  percent  volume  of 
Raschig  rings)  were  implemented  and 
maintained.  When  the  nuclear  criticality 
safety  audit  function  identified  that  data 
did  not  exist  to  demonstrate  that  tanks 
contained  a  sufficient  volume  of  Raschig 
rings,  no  action  was  taken  to  correct  the 
situation  until  the  NRC  pointed  out  the 
license  requirement. 

After  finally  measuring  the  Raschig 
ring  volume  in  January  1993,  the 
licensee  was  able  to  demonstrate,  based 
on  data  used  in  the  establishment  of  the 
ANSI  standard,  that  a  margin  of  safety 
had  been  maintained.  This  did  not 
eliminate  the  fact  that  from 
approximately  1978  until  1993.  the 
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licensee  operated  Raschig  ring  filled 
tanks  without  knowing  the  volume 
occupied  by  the  rings,  and  thus  without 
knowing  whether  the  safety  margin 
implicit  in  the  ANSI  standard  was  in 
place. 

The  licensee  contended  that  the 
NNFD  staff  did  not  shut  down  affected 
operations  to  perform  nuclear  criticality 
safety  evaluations  to  correct  the  Raschig 
ring  issues  in  Violation  l.A.  The 
activities  identified  in  example  1  of 
violation  IB,  however,  were 
discontinued  when  the  licensee  could 
not  locate  the  nuclear  criticality  safety 
evaluations  and  after  NRC  discussion 
with  the  licensee.  The  fourth  paragraph 
in  NRC's  letter  dated  April  6, 1993,  does 
incorrectly  imply  that  operations  were 
shut  down  in  regard  to  the  Raschig  rings 
to  perform  evaluations.  This  error, 
however,  does  not  negate  the  NRC 
conclusion  that  licensee  management 
did  not  provide  adequate  attention  to 
establishing  compliance  for  the  Raschig 
ring  volumes.  The  licensee  did  not  shut 
down  operations  to  determine 
compliance  until  after  discussions  with 
the  NRC. 

Involvement  by  licensee  management 
in  the  nuclear  criticality  safety  program 
was  not  clearly  evident  to  the  NRC.  This 
observation  is  based  on  the  above 
statements  as  well  as.the  extended 
period  of  time  audit  findings  remained 
open.  The  licensee  admits  that  part  of 
the  problem  was  due  to  improperly 
characterized  audit  Hndings  not 
reaching  management's  attention.  The 
licensee  correctly  states  that  the  number 
of  audit  Hndings  decreased  from  1990  to 
1992,  but,  of  equal  significance  was  the 
length  of  time  audit  findings  remained 
open.  During  a  nuclear  criticality  safety 
assessment  performed  by  the  NRC  in 
1990,  it  was  noted  that  audit  findings 
were  remaining  open  for  an  extended 
period  of  time.  The  licensee  took  some 
action  to  correct  that  situation,  but  it 
was  not  sufficient  to  prevent  repeated 
failures  to  correct  audit  findings  which 
were  observed  during  the  subject 
inspections. 

The  NRC  acknowledges  that  licensee 
personnel  identified  certain  issues 
during  nuclear  criticality  safety  audits, 
but  these  were  not  recognized  by  the 
licensee  as  violations  of  license 
conditions  requiring  prompt  action  to 
assure  safety  and  compliance.  For 
example,  the  NRC  had  to  identify  to 
licensee  management  on  December  16. 
1992.  that  they  were  committed  in  the 
license  application  to  follow  the  specific 
ANSI  Standard  for  Raschig  rings,  and 
that  an  inability  to  demonstrate 
compliance  was  a  violation  of  the 
conditions  of  the  license.  This  was 
followed  by  a  Confirmation  of  Action 


Letter  on  December  18, 1992.  Also,  the 
failure  to  post  certain  equipment  was 
identified  after  an  extended  period  of 
time  to  be  symptomatic  of  the  failure  to 
have  nuclear  criticality  safety 
evaluations  on  file.  Further  evidence 
that  indicated  that  the  licensee  did  not 
recognize  these  as  violations  is 
supported  by  the  licensee's  May  S,  1993, 
answer  to  the  violations,  in  which  the 
licensee  indicated  that  most  of  the  audit 
findings  were  not  recognized  as 
violations.  Since  the  licensee  did  not 
realize  that  these  were  violations  of 
their  license  conditions  and  take 
corrective  action  in  a  timely  manner 
until  the  NRC  raised  the  issue,  the 
licensee  was  not  given  credit  for 
identification.  Therefore,  in  considering 
the  factor  of  identification,  escalation  of 
50  percent  was  warranted  because  the 
majority  of  the  violations  were 
identified  by  the  NRC  or  by  the 
licensee's  staff  as  a  result  of  questions 
raised  by  the  NRC.  The  discussion  of 
this  factor  in  Section  VLB. 1(a)  of  the 
NRC  Enforcement  Policy  indicates  that 
the  purpose  of  this  factor  is  to  encourage 
licensees  to  monitor,  supervise,  and 
audit  activities  in  order  to  assure  safety 
and  compliance.  Mitigation  for  this 
factor  would  be  inappropriate  and 
unsupported  by  the  facts  in  this  case. 

With  respect  to  licensee  performance, 
poor  performance  in  oversight  of  the 
nuclear  criticality  safety  program  was 
discussed  above.  Further,  the  discussion 
of  the  licensee  performance  factor  in 
Section  VI.B.l(c)  of  the  Enforcement 
Policy  does  not  limit  consideration  to 
only  enforcement  history.  Prior 
performance,  as  defined  in  the 
Enforcement  Policy,  also  includes  the 
licensee's  overall  performance  in 
regulated  activities  such  as  those  that 
would  be  analogous  to  areas  reviewed  in 
the  Systematic  Assessment  of  Licensee 
Performance  (SALP)  evaluations  for 
power  reactors.  In  applying  this  factor, 
neither  escalation  nor  mitigation  was 
warranted  because  an  offset  was 
considered  appropriate  in  balancing 
generally  good  recent  enforcement 
history  and  overall  general 
improvements  in  operations  with  poor 
performance  in  oversight  of  the  Nuclear 
Criticality  Safety  program  For  example. 
in  1990.  the  NRC  identified  27 
weaknesses  in  the  Nuclear  Criticality 
Safety  program  and  issued  two  Severity 
Level  IV  violations  in  the  Nuclear 
Criticality  Safety  area.  Also,  in  1992. 
other  weaknesses  were  identified  in  the 
Nuclear  Criticality  Safety  area  regarding 
internal  notification,  maintenance  of 
equipment  and  monitoring  of  criticality 
alarm  warning  system  for  operability. 
The  staff  also  considered  the 


enforcement  action  taken  in  connection 
with  EA  91-159  issued  on  December  6, 
1991,  following  an  enforcement 
conference  conducted  on  November  25. 
1991.  As  a  result  of  that  enforcement 
action,  a  Severity  Level  IV  violation  was 
issued  for  the  failure  to  conduct  an 
adequate  evaluation  of  the  response  of 
the  radiation  detectors  in  the  nuclear 
criticality  monitoring  system.  This 
generally  poor  performance  in  oversight 
of  the  Nuclear  Criticality  Safety  program 
was  viewed  as  a  contravening  data  point 
that  offset  any  mitigation  for  your 
overall  recent  good  improvements  in 
operations. 

The  NRC  disagrees  with  the  licensee's 
conclusions  that  escalation  of  100 
percent  for  prior  opportunity  was 
incorrectly  applied.  The  licensee 
contended  the  NRC  was  incorrect  in 
stating  that  corrective  actions  for  a  1988 
enforcement  action  would  have  led 
them  to  identify  the  Raschig  ring 
problem.  The  1988  enforcement  action 
was  for  the  failure  to  establish  adequate 
controls  to  implement  the  double 
contingency  principle  associated  with 
unfavorable  geometry  containers,  which 
included  some  containers  in  and  around 
the  uranium  recovery  facility.  The  NRC 
concluded  that  since  the  corrective 
actions  included  a  review  of  the 
controls  associated  with  those 
containers,  the  licensee  should  have 
reviewed  controls  for  all  such 
unfavorable  geometry  containers 
including  any  containing  Raschig  rings. 
This  would  have  led  to  discovery  of  the 
Raschig  ring  problem.  Of  more 
significance  to  NRC's  decision  to 
escalate,  were  the  indications  of 
problems.  Identified  by  the  audit 
program,  which  were  not  recognized  as 
a  violation  sooner.  The  licensee's 
multiple  opportunities  to  identify  and 
correct  the  violations  were  taken  into 
consideration  and  resulted  in  escaiatiou 
of  the  civil  penalty  for  this  factor. 

As  slated  in  Section  V1.B.2(0  of  the 
Enforcement  Policy,  the  duration  factor 
is  normally  applied  in  cases  involving 
particularly  safety  significant  violations 
or  where  a  significant  regulatory 
message  is  warranted.  The  NRC 
considers  the  licensee's  failure  to;  (1) 
Implement  a  significant  license 
condition  pertaining  to  nuclear 
criticality  safety  (NCS),  (2)  conduct 
activities  involving  SNM  in  accordance 
with'NCS  limits  and  controls,  and  (3) 
provide  an  appropriate  level  of 
management  attention  toward  the  NCS 
audit  program  to  collectively  be  a 
significant  regulatory  concern.  In 
addition,  the  licensee  was  either  aware 
or  clearly  should  have  been  aware  of 
most  of  those  violations  which  existed 
for  a  significant  length  of  time. 
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Therefore,  the  NRC  concluded  that 
escalation  of  the  civil  penalty  by  100 
percent  was  vrarranted  to  provide  a 
significant  regulatory  message  to  the 
licensee  that  emphasizes  the  importance 
of  appropriate  management  attention  to. 
and  oversight  of,  the  NCS  control 
program. 

NRC  Conclusion 

The  NRC  has  concluded  that  the 
violations  in  question  (Violation  I.A.I 
and  example  5  of  Violation  I.B)  occurred 
as  stated  and  neither  an  adequate  basis 
for  a  reduction  of  the  severity  level  nor 
for  mitigation  of  the  civil  penalty  was 
provided  by  the  licensee.  Consequently, 
the  proposed  civil  penalty  in  the 
amount  of  $37,500  should  be  imposed 
by  Order. 

|FR  Doc.  93-21238  Filed  8-31-93;  8:45  am] 
BILUNQ  COOC  7SWMH-M 


[Oockat  No.  50-443;  UcwiM  No.  NPF-86] 

North  Atlantic  Energy  Service  Corp., 
(Seabrbok  Station,  Unit  No.  1);  Order 
Approving  Transfer  of  License 

I 

EUA  Power  Corporation  is  the  holder 
of  a  12.1324-percent  ownership  share  in 
Seabroolc  Station,  Unit  No.  1.  Its  interest 
in  Seabrook  Station.  Unit  No.  1,  is 
governed  by  License  No.  NPF  86  issued 
by  the  U.S.  Nuclear  Regulatory 
Dammission  (NRC).  pursuant  to  part  50 
of  title  10  of  the  Code  of  Federal 
Regulations  (10  CFR).  on  March  15. 
1990.  in  Docket  No.  50-443.  Under  this 
license,  only  North  Atlantic  Energy 
Service  Corporation  (NAESCO).  acting 
as  agent  and  representative  of  12  joint 
owners  listed  in  the  license,  has  the 
authority  to  operate  Seabrook  Station. 
Unit  No.  1.  Seabrook  Station.  Unit  No. 
1,  is  located  in  Rockingham  County. 
New  Hampshire. 

II 

By  letter  of  May  14. 1993.  from  its 
counsel.  Ropes  &  Grey.  NAESCO 
requested  an  amendment  to  License  No. 
NPF-86,  to  reflect  the  transfer  of  control 
of  EUA  Power  Corporation's  12.1324- 
percent  ownership  share  in  Seabrook 
Station,  Unit  No.  1,  to  Great  Bay  Power 
Corporation.  Great  Bay  Power 
Corporation  is  the  surviving  entity 
emerging  from  the  bankruptcy 
proceedings  of  EUA  Power  Corporation. 

The  transfer  of  any  right  under 
License  No.  NPF-86  is  subject  to  the 
NRC's  approval  pursuant  to  10  CFR 
50.80(a).  On  the  basis  of  information 
provided  in  tbe  May  14. 1993.  letter 
from  Ropes  k  Grey  and  other 
information  before  the  Commission,  the 


NRC  staff  has  determined  that  Great  Bay 
Power  Corporation  is  qualified  to  be  a 
holder  of  License  No.  NPF-86  and  that 
the  license  transfer  is  otherwise 
consistent  with  applicable  provisions  of 
law.  regulations,  and  orders  issued  by 
the  Commission. 

Ill 

Accordingly,  pursuant  to  sections 
161b.  161i.  and  184  of  the  Atomic 
Energy  Act  of  1954.  as  amended.  42 
U.S.C.  2201  et  seq.,  and  10  CFR  50.80, 
it  is  hereby  ordered  that  the  transfer  of 
control  of  EUA  Power  Corporation's 
12.1324  -percent  ownership  share  in 
Seabrook  Station,  Unit  No.  1,  through 
bankruptcy  proceedings,  with  Great  Bay 
Power  Corporation  emerging  as  the 
surviving  entity,  is  approved  subject  to 
the  following:  (1)  Should  the  transfer 
not  be  completed  by  February  15. 1994. 
this  order  will  be  null  and  void,  and  (2) 
on  application  and  for  good  cause 
shown,  this  order  may  be  extended  for 
a  short  period  beyond  February  15, 
1994. 

Dated  at  Rockville.  Maryland,  this  16th  day 
of  August  1993. 

For  the  Nuclear  Regulatory  Commission. 
Thomas  E.  Miirley, 
Director.  Office  of  Nuclear  Peactor 
Regulation. 

|FR  Doc.  93-21232  Filed  8-31-93;  8:45  am] 
WLUMG  COOC  7SM-ei-M 


SECURITIES  AND  EXCHANGE 
COIMMISSION 

[Rel.  No.  IC-19661;  812-7794] 

American  Capital  Comstock  Fund,  Inc., 
et  a!.;  Application 

August  26.  1993. 

AGENCY:  Securities  and  Exchange 

Commission  ("SEC"). 

ACTION:  Notice  of  Application  for  an 

Order  under  the  Investment  Company 

Act  of  1940  (the  "Act"). 

APPLICANTS:  American  Capital  Comstock 
Fund,  Inc..  American  Capital  Enterprise 
Fund.  Inc..  American  Capital  Equity 
Income  Fund.  Inc..  American  Capital 
Growth  and  Income  Fund.  Inc.. 
American  Capital  Life  Investment 
Trust — Common  Stock  Portfolio, 
American  Capital  Life  Investment 
Trust — Multiple  Strategy  Portfolio, 
American  Capital  Pace  Fund.  Inc., 
Common  Sense  Growth  Fund,  Common 
Sense  Growth  and  Income  Fund 
(collectively,  the  "Public  Funds"), 
American  Capital  Small  Capitalization 
Fund,  Inc.  (the  "Small  Cap  Fund"),  and 
American  Capital  Asset  Management, 
Inc.  ("American  Capital"). 


RELEVANT  ACT  SECTIONS:  Section  45(a). 
SUMMARY  OF  APPLICATION:  Applicants 
seek  an  order  under  section  45(a)  that 
would  declare  that  public  disclosure  of 
information  submitted  in  support  of 
another  application  and  relating  to 
anticipated  annual  cost  savings  is 
neither  necessary  nor  appropriate  in  the    . 
public  interest  or  for  the  protection  of 
investors.  In  the  other  application  (File 
No.  812-7795),  applicants  seek  an  order 
that  would  permit  the  Small  Cap  Fund 
to  serve  exclusively  as  an  investment 
vehicle  through  which  the  Public  Funds 
would  invest  portions  of  their  assets  in 
a  portfolio  of  small  capitalization  stocks. 
FILING  DATE:  The  application  was  filed 
on  September  30. 1991  and  amended  on 
April  29,  1992. 

HEARING  OR  NOTIFICATION  OF  HEARING:  An 
order  granting  the  application  will  be 
issued  unless  the  SEC  orders  a  hearing. 
Interested  persons  may  request  a 
hearing  by  writing  to  the  SEC's 
Secretary  and  serving  applicant  with  a 
copy  of  the  request,  personally  or  by 
mail.  Hearing  requests  should  be 
received  by  the  SEC  by  5:30  p.m.  on 
September  20,  1993,  and  should  be 
accompanied  by  proof  of  service  on 
applicants,  in  the  form  of  an  a^idavit, 
or,  for  lawyers,  a  certificate  of  service. 
Hearing  requests  should  state  the  nature 
of  the  writer's  interest,  the  reason  for  the 
request,  and  the  issues  contested. 
Persons  may^request  notification  of  a 
hearing  by  writing  to  the  SEC's 
Secretary. 

ADDRESSES:  Secretary.  SEC.  450  5th 
Street  NW.,  Washington,  DC  20549. 
Applicants,  2800  Post  Oak  Blvd., 
Houston,  Texas  77056. 
FOR  FURTHER  INFORMATION  CONTACT: 
Felice  R.  Foundos,  Staff  Attorney,  at 
(202)  272-2190  or  Robert  A.  Robertson. 
Branch  Chief,  at  (202)  272-3030 
(Division  of  Investment  Management. 
Office  of  Investment  Company 
Regulation). 

SUPPLEMENTARY  INFORMATION:  The 
following  is  a  summary  of  the 
application.  The  complete  application 
may  be  obtained  for  a  fee  at  the  SEC's 
Public  Reference  Branch. 

Applicants'  Representations 

1.  The  Small  Cap  Fund  is  an  open-end 
management  investment  company  for 
which  American  Capital  serves  as 
investment  adviser.  The  Small  Cap 
Fund  intends  to  invest  at  least  80%  of 
its  assets  in  equity  securities  of 
companies  with  a  market  capitalization 
less  than  that  of  the  largest  500  publicly- 
traded  companies. 

2.  The  Public  Funds  are  open-end 
management  investment  companies  for 
which  American  Capital  serves  as 
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investment  adviser  or  subadviser  with 
investment  discretion  over  the  entire 
portfolio.  Limited  investment  in  the 
small  capitalization  sector  of  the 
securities  markets  is  an  appropriate  part 
of  the  investment  strategy  of  each  of  the 
Public  Funds. 

3.  Applicants  have  Hied  another 
application  (File  No.  812-7795) 
requesting  an  order  under  sections  6(c) 
and  17(b)  of  the  Act  that  would  exempt 
applicants  from  sections  12(d)(1), 
17(a)(1).  and  17(a)(2),  and  under  section 
17(d)  and  rule  17d-l  thereunder 
permitting  certain  transactions.  The 
order  would  permit  the  Public  Funds  to 
invest  portions  of  their  assets  in  the 
Small  Cap  Fund. 

4.  In  support  of  the  other  application, 
applicants  submitted  information 
relating  to  anticipated  annual  cost 
savings  comparing  the  difference  in  cost 
that  brokers  might  experience  if  they 
executed  certain  orders  for  only  one 
fund,  rather  than  executing  orders  for 
the  same  aggregate  number  and  value  of 
shares,  but  for  a  number  of  funds. 

Applicanti'  Legal  Analysis 

1.  Section  45(a)  provides  that  the 
information  contained  in  any 
application  filed  with  the  SEC  under  the 
Act  shall  be  made  available  to  the 
public,  unless  and  except  insofar  as  the 
SEC  finds  that  public  disclosure  is 
neither  necessary  nor  appropriate  in  the 
public  interest  or  for  the  protection  of 
investors. 

2.  Applicants  request  an  order  under 
section  45(a)  for  the  information  they 
submitted  to  support  their  contention 
that  an  order  enabling  the  Public  Funds 
to  invest  in  the  Small  Cap  Fund  would 
be  likely  to  produce  cost  savings  for  the 
Public  Funds.  Applicants  believe  that  it 
is  possible  for  an  interested  person  to 
understand  and  evaluate  applicants' 
contention  without  knowing  the  precise 
amount  of  the  cost  savings  diat  might  be 
realized.  AppHcants  believe,  therefore, 
that  disclosure  of  the  information  is  not 
necessary  in  the  public  interest  or  for 
the  protection  of  investors. 

3.  Applicants  also  believe  that  public 
disclosure  of  the  information  could 
result  in  harm  to  Public  Fund 
shareholders.  American  Capital  intends 
to  try  to  negotiate  lower  brokerage 
commissions  on  the  basis  of  anticipated 
cost  savings  to  be  realized  by  brokers. 
American  Capital  believes  that  its 
negotiating  position  would  be  weakened 
if  &e  brokers  knew  exactly  what 
American  Capital  believed  those  savings 
to  be.  Applicants  beUeve,  therefore,  that 
public  disclosure  of  the  information  is 
not  appropriate  in  the  public  interest  or 
for  the  protection  of  investors. 


4.  The  Freedom  of  Infcrmation  Act  (5 
U.S.C.  552)  generally  provides  that  all 
information  provided  to  or  generated  by 
the  government  should  be  ~nade 
available  to  the  general  public,  with 
certain  exceptions  set  forth  in  the 
statute.  One  of  those  exceptions  is  for 
"trade  secrets  and  commercial  or 
financial  information  obtained  from  a 
person  and  privileged  or  confidential." 
Applicants  believe  that  the  information 
that  is  the  subject  of  this  application 
falls  within  the  exception  described, 
and  it  thus  is  eligible  for  protection 
under  the  Freedom  of  Info-mation  Act.» 

For  the  SEC,  by  the  Division  of  Investment 
Management,  under  delegatec  authority. 
Margaret  H.  McFariand. 
Depu  ty  Secretary. 

(FR  Doc.  93-21277  Filed  8-31-93;  8:45  amj 
BtLUNG  COOE  WIO-OI-H 


[Rel.  No.  iC-19660;  812-7795] 

American  Capital  Comstock  Fund,  Inc., 
et  al.;  Application 

August  26. 1993. 

AGENCY:  Securities  and  Exchange 

Commission  ("SEC"). 

action:  Notice  of  application  for 

exemption  under  the  Investment 

Company  Act  of  1940  (the  "Act"). 

APPLICANTS:  American  Capital  Comstock 
Fund.  Inc.  ("Comstock  Fund"). 
American  Capital  Enterprise  Fund,  Inc. 
("Enterprise  Fund"),  American  Capital 
Equity  Income  Fund,  Inc.  ("Equity 
Income  Fund"),  American  Capital 
Growth  and  Income  Fund.  Inc. 
("Growth  and  Income  Fund").  American 
Capital  Life  Investment  Trust-Common 
Stock  Portfolio  and  American  Capital 
Life  Investment  Trust-Multiple  Strategy 
Portfolio  ("Life  Trust").  American 
Capital  Pace  Fund.  Inc.  ("Pace  Fund"). 
Common  Sense  Growth  Fund  ("CS 
Growth  Fund").  Common  Sense  Growth 
and  hicome  Fund  ("CSG  &  I  Fund") 
(collectively,  the  "Public  Funds"), 
American  Capital  Small  Capitalization 
Fund,  Inc.  (the  "Small  Cap  Fund"),  and 
American  Capital  Asset  Management, 
Inc.  ("American  Capital'). 
RELEVANT  ACT  SECTKWS:  Order  requested 
under  sections  6(c)  and  :,7(b)  of  the  Act 
exempting  applicants  from  sections 
12(d)(1),  17(a)(1).  and  17(a)(2).  and 
under  section  17(d)  and  rule  17d-l 
thereunder  permitting  certain 
transactions. 


<  Applicants  recognlu  UmI  any  order  granting  Ibe 
conndential  treatment  requested  will  be  iuued 
under  section  45(a)  only,  and  that  any  such  order 
will  not  be  dispositive  of  any  Freedom  of 
Infonnation  Act  request  Tiled  by  a  third  party. 

■ 


SUMMARY  OF  APPL»CATK)N:  Applicants 
seek  an  order  to  permit  the  Small  Cap 
Fund  to  serve  exclusively  as  an 
investment  vehicle  through  which  the 
Public  Funds  would  invest  portions  of 
their  assets  in  a  portfolio  of  small 
capitalization  stocks. 
RUNG  DATE:  The  application  was  filed 
on  September  30, 1991  and  amended  on 
April  29.  1992.  November  23. 1992.  and 
April  26.  1993.  Applicants  have  agreed 
to  tile  an  additional  amendment,  the 
substance  of  which  is  incorporated 
herein,  during  the  notice  period. 
HEARING  OR  NOTIFICADON  OF  HEARMG:  An 
order  granting  the  apphcation  will  be 
issued  unless  the  SEC  orders  a  hearing. 
Interested  persons  may  request  a  . 
hearing  by  writing  to  the  SEC's 
Secretary  and  serving  applicants  with  a 
copy  of  the  request,  personally  or  by 
mail.  Hearing  requests  should  be 
received  by  the  SEC  by  5:30  p.m.  on 
September  20. 1993.  and  should  be 
accompanied  by  proof  of  service  on 
applicants,  in  the  form  of  an  affidavit, 
or.  for  lawyers,  a  certificate  of  service. 
Hearing  requests  should  state  the  nature 
of  the  writer's  interest,  the  reason  for  the 
request,  and  the  issues  contested. 
Persons  may  request  notification  of  a 
hearing  by  writing  to  the  SEC's 
Secretary. 

ADDRESSES:  Secretary.  SEC,  450  5th 
Street  NW..  Washington.  DC  20549. 
Applicants,  2800  Post  Oak  Blvd., 
Houston,  Texas  77056. 
FOR  FURTHER  INFORMATION  CONTACT. 
Felice  R.  Foundos.  Staff  Attorney,  at 
(202)  272-2190  or  Robert  A.  Robertson,    ' 
Branch  Chief,  at  (202)  272-3030 
(Division  of  Investment  Management, 
Office  of  Investment  Company 
Regulation). 

SUPPLEMENTARY  INFORMATION:  The 
following  is  a  summary  of  the 
application.  The  complete  application 
may  be  obtained  for  a  fee  at  the  SEC's 
Public  Reference  Branch. 

Applicants'  Representations 

1.  The  Small  Cap  Fund  is  an  open-end 
management  investment  company  for 
which  American  Capital  serves  as 
investment  adviser.  The  Small  Cap 
Fund  intends  to  invest  at  least^80%  of 
its  assets  in  equity  securities  of 
companies  with  a  market  capitalization 
less  than  that  of  the  largest  750  pubUcly- 
traded  companies.  Although  the  Small 
Cap  Fund  is  registered  under  the  Act.  il 
does  not  intend  to  make  a  pubUc 
offering  of  its  shares,  and  has  not 
registered  under  the  Securities  Act  of 
1933. 

2.  American  Capital  will  not  charge 
any  advis«>ry  fee  for  managing  the  Small 
Cap  Funa  and  there  will  be  no  sales 
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load  or  other  charge  associated  with 
distribution  of  the  Small  Cap  Fund's 
shares.  The  Small  Cap  Fund  will  bear 
the  other  expenses  it  incurs,  and  such 
expenses  thus  will  be  borne  indirectly 
by  the  Public  Funds  that  invest  in  the 
Small  Cap  Fund. 

3.  The  Public  Funds  are  open-end 
management  investment  companies  for 
which  American  Capital  serves  as 
investment  adviser  or  subadviser  with 
investment  discretion  over  the  entire 
portfolio.  In  future,  the  Public  Funds 
may  include  any  open-end  management 
investment  company  for  which 
American  Capital  becomes  investment 
adviser  or  subadviser  with  investment 
discretion  over  the  entire  investment 
portfolio.  Limited  investment  in  the 
small  capitalization  sector  of  the 
securities  markets  is  an  appropriate  part 
of  the  investment  strategy  of  each  of  the 
Public  Funds.  Applicants  seek  an  order 
that  would  permit  the  PubUc  Funds  to 
achieve  this  aspect  of  their  investment 
strategy,  in  part,  by  investing  in  the 
Small  Cap  Fund.»  Although  the  Public 
Funds  difl^er  with  respect  to  the  portion 
of  total  assets  that  they  might  invest  in 
the  small  capitalization  sector,  their 
investment  objectives  and  strategies 
with  respect  to  that  sector  are  identical. 

4.  Applicants  expect  that  the  initial 
investments  in  the  Small  Cap  Fund  will 
be  the  following.  Comstock  Fund  will 
invest  3.5%  of  its  net  assets;  Enterprise 
Fund  will  invest  10%  of  its  net  assets; 
Pace  Fimd  will  invest  8%  of  its  net 
assets:  CS  Growth  Fund  will  invest  10% 
of  its  net  assets;  and  CSG  &  I  Fund  will 
invest  3.5%  of  its  net  assets.  Based  upon 
asset  levels  at  September  30, 1992,  these 
investments  would  have  represented 
6.8%.  14.9%,  39.6%.  34.3%  and  4.3%, 
respectively,  of  the  Small  Cap  Fund's 
assets. 

5.  American  Capital  believes  that 
providing  the  Public  Funds  with  a 
single  investment  vehicle  that  will 
invest  in  a  broadly  diversified  portfolio 
of  small  capitahzation  stocks  will 
provide  the  Public  Funds  with  the  most 
effective  exposure  to  the  performance  of 
the  small  capitalization  sector  while 
simultaneously  minimizing  costs. 
American  Capital  expects  the  Small  CAp 
Fund  to  invest  in  securities  of  400  to 
500  issuers  to  provide  broad  exposure  to 
all  elements  of  the  small  capitalization 
sector.  In  this  regard,  the  Small  Cap 
Fund  will  be  more  diversified  than  a 


•  AmaricHi  Capital  U  tha  invattmenl  advisar  for 
two  invMtmani  companlw.  American  Capital 
Emarging  Growth  Ftmd.  Inc.  and  the  Emerging 
Growth  PottfoUo  of  WRL  Series  Fund.  Inc..  that 
invaat  ntoat  of  thair  aaaati  in  the  small 
rapitaiiMUni  Mdot.  Thaaa  investment  companies 
will  not  invaat  in  Ifaa  Small  Cap  Fund,  and  are  not 
partias  to  th*  appUcatloo. 


Public  Fund,  which  might — without  the 
ability  to  invest  in  the  Small  Cap 
Fund— -own  securities  of  20  to  30  small 
capitalization  issuers.  American  Capital 
expects  that  the  Small  Cap  Fund's 
diversification  will  benefit  both  the 
Small  Cap  Fund  and  the  PubUc  Funds 
by  providing  greater  price  stability 'and 
lower  volatility,  while  capturing  the 
performance  benefits  of  broad  exposure 
to  the  small  capitalization  sector. 

6.  American  Capital  expects  the  Small 
Cap  Fund  to  increase  the  eRiciency  of 
the  Public  Funds'  portfolio 
management.  Because  small 
capitalization  issuers  have  smaller 
capitahzation  than  other  issuers,  a 
Puolic  Fund's  investment  of  even  7%  of 
its  assets  in  the  small  capitalization 
sector  might  be  spread  across  20-25%  of 
the  total  number  of  issues  it  owns.  Thus 
the  Public  Fund's  portfolio  manager 
would  have  to  spend  a  disproportionate 
amount  of  time  following  a  large 
number  of  issuers  that  represent  only  a 
small  portion  of  the  Public  Fund's  total 
assets.  By  investing  in  the  Small  Cap 
Fund  instead,  the  Public  Fund  would 
gain  the  benefit  of  exposure  to  the  small 
capitalization  sector  without  sacrificing 
a  disproportionate  amount  of  the 
portfolio  manager's  time. 

7.  When  the  Small  Cap  Fund  begins 
operations,  each  Public  Fund  will 
exchange  cash  and  small  capitalization 
stocks  ^m  its  portfolio  for  Small  Cap 
Fund  shares.  Tlie  small  capitalization 
stocks  will  be  appropriate  investments 
for  the  Small  Cap  Fund.  The  Small  Cap 
Fund  is  likely  to  sell  some  of  the  stocks 
contributed  by  the  Public  Funds  and  use 
the  proceeds  to  diversify  its  portfolio. 
After  this  beginning  stage,  American 
Capital  expects  both  the  transaction 
volume  and  turnover  rate  for  the  Small 
Cap  Fund  to  be  relatively  small.  It  is 
likely  that  the  Public  Funds  will  buy  or 
sell  shares  of  the  Small  Cap  Fund 
monthly  or  quarterly,  rather  than  daily 
or  weekly.  This  practice  will  reduce  the 
Small  Cap  Fund's  need  to  buy  or  sell 
portfolio  securities  to  meet  its  cash  flow 
needs. 

8.  Each  Public  Fund  may  have,  in 
addition  to  its  holdings  in  the  Small  Cap 
Fund,  some  direct  investments  in  small 
capitalization  stocks.  American  Capital 
has  adopted  a  procedure  to  avoid 
unnecessary  expense  that  could  occur  if 
the  Small  Cap  Fund  were  to  sell  a 
particular  stock  at  the  same  time  a 
Public  Fund  were  to  purchase  it,  or  vice 
versa.  The  Small  Cap  Fund  will  generate 
a  list  of  stocks  that  it  intends  to 

[>urchase  or  sell,  and  will  circulate  the 
ist  among  the  portfolio  managers  of  the 
Public  Funds.  If  any  Public  Fund's 
portfolio  manager  wishes  to  buy  or  sell 
a  stock  on  the  list,  the  Small  Cap  Fund 


will  effect  the  transaction  directly  with 
that  Public  Fund.  The  value  of  the  stock 
will  be  the  current  market  price, 
determined  in  accordance  with  rule 
17a-7.  Payment  will  be  made  by 
simultaneous  transfer  of  cash  or,  if  the 
Public  Fund  wishes  to  alter  its 
investment  in  the  Small  Cap  Fund,  of 
Small  Cap  Fund  shares  with  an  equal 
value. 

9.  Applicants  expect  that  the  Small 
Cap  Fund  will  have  the  same  board  of 
directors  as  Comstock  Fund,  Enterprise 
Fund,  Equity  Income  Fund,  Growth  and 
Income  Fund,  Life  Trust,  and  Pace 
Fund.  Applicants  believe  that  the  board 
of  directors  will  not  be  subject  to 
conflicts  of  interest  because  the  Small 
Cap  Fund,  as  a  vehicle  for  investment  in 
the  small  capitahzation  sector,  will 
serve  the  same  purpose  for  each  of  the 
Public  Funds.  Moreover,  American 
Capital  has  adopted  procedures  to 
ensure  that  the  cost  of  any  transaction 
that  might  benefit  one  Public  Fund  at 
the  expense  of  the  others  will  be  borne 
by  the  Public  Fund  for  whose  benefit 
the  transaction  is  executed. 

10.  To  minimize  the  need  for  the 
Small  Cap  Fund  to  maintain  large  cash 
balances,  American  Capital  will 
coordinate  the  Public  Funds'  purchases 
and  sales  of  Small  Cap  Fund  shares  to 
minimize  cash  flows  into  and  out  of  the 
Small  Cap  Fund.  Initially,  this  will  be 
accomplished  by  informal 
communication  among  portfolio 
managers.  American  Capital  will 
monitor  this  process.  If  informal 
communications  prove  insufficient, 
American  Capital  will  implement  more 
formal  procedures  to  ensure  that 
communications  take  place  in  a  timely 
and  efficient  manner. 

11.  American  Capital  believes  that  it 
will  be  able  to  coordinate  purchases  and 
redemptions  of  Small  Cap  Fund  shares 
in  virtually  all  instances.  There  may  be 
occasions,  however,  when  a  single 
Public  Fund  purchases  or  redeems  an 
unusually  large  amount  of  Small  Cap 
Fund  shares.  Such  a  large  transaction 
could  cause  the  Small  Cap  Fund,  and 
thus  the  Public  Funds  not  involved  in 
the  transaction,  to  bear  significant 
incremental  tiading  costs  associated 
with  the  ac(3uisition  or  disposition  of 
small  capitalization  stocks.  Accordingly, 
if  a  Public  Fund  plans  to  make  an 
unusually  large  purchase  or  redemption 
of  Small  Cap  Fund  shares.  American 
Capital,  as  a  fiduciary  to  all  of  the 
Public  Funds  and  the  Small  Cap  Fund, 
will  cause  the  transaction  to  be  executed 
in  kind.  In  the  case  of  a  purchase,  the 
Public  Fund  would  acquire  small 
capitalization  stocks  and  exchange  them 
for  Small  Cap  Fund  shares.  For  a 
redemption,  the  Small  Cap  Fund  would 
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deliver  small  capitalization  stocks  to  the 
Public  Fund,  which  the  Public  Fund 
could  then  sell. 

12.  Each  Public  Fund's  investment  in 
the  Small  Cap  Fund  will  be  subject  to 
the  disclosure  requirements  of  Guide  3 
of  the  Guidelines  for  the  Preparation 
and  Filing  of  Form  N-lA.  The  level  of 
disclosure  in  the  Public  Fund's 
prospectus  will  correspond  to  the  level 
of  its  investment  in  the  Small  Cap  Fund. 
A  Public  Fund  that  invests  less  than  5% 
of  its  net  assets  in  the  Small  Cap  Fund 
will  include  a  brief  description  of  the 
Small  Cap  Fund,  and  a  Public  Fund  that 
invests  5%  or  more  of  its  net  assets  in 
the  Small  Cap  Fund  will  include  a  more 
detailed  description  of  the  Small  Cap 
Fund,  its  objectives,  risks,  and  manner 
of  operations. 

Applicant's  Legal  Analysis 

1.  Section  12(d)(1)(A)  provides  that  no 
registered  investment  company  may 
acquire  securities  of  another  inve.stment 
company  representing  more  than  3%  of 
the  acquired  company's  outstanding 
voting  stock,  more  than  5%  of  the 
acquiring  company's  total  assets,  or, 
together  with.the  securities  of  other 
Investment  companies,  more  than  10% 
of  the  acquiring  company's  total  assets. 
Section  12(d)(1)(B)  provides  that  no 
registered  open-end  investment 
company  may  sell  its  securities  to 
another  investment  company  if  the  sale 
will  cause  the  acquiring  company  to 
own  more  than  3%  of  the  acquired 
company's  voting  stock,  or  if  the  sale 
will  cause  more  than  10%  of  the 
acquired  company's  voting  stock  to  be 
owned  by  investment  companies. 

2.  Applicants  request  an  exemption 
from  section  12(d)(1)  because,  among 
other  things,  the  Public  Funds  will  own 
100%  of  the  stock  of  the  Small  Cap 
Fund,  and  a  Public  Fund's  investment 
in  the  Small  Cap  Fund  may  represent 
more  than  5%  of  that  Public  Fund's 
total  assets.  Applicants  believe  that  the 
Small  Cap  Fund  and  the  Public  Funds 
will  not  be  subject  to  £my  of  the  abuses 
that  section  12(d)(1)  was  intended  to 
prevent.  For  example,  no  Public  Fund 
will  be  able  to  exercise  undue  influence 
over  the  management  of  the  Small  Cap 
Fund  because  the  possibility  that  the 
Public  Funds  may  redeem  large 
amounts  of  Small  Cap  Fund  shares  will 
not  disrupt  the  orderly  management  of 
the  Small  Cap  Fund.  The  Small  Cap 
Fund's  ability  to  honor  redemption 
requests  with  an  in  kind  distribution  of 
small  capitalization  stocks — rather  than 
cash — will  mitigate  the  costs  associated 
with  a  large  redemption.  In  addition,  the 
Small  Cap  Fund  will  not  cause  investors 
in  the  Public  Funds  to  bear  two  layers 
of  costs.  The  Small  Cap  Fund  will  pay 


no  advisory  fee.  and  Its  shares  will  not 
be  subject  to  any  sales  load  or  rule  12b- 
1  fee. 

3.  Applicants  also  request  an 
exemption  from  section  17(a),  which 
prohibits  certain  purchases  and  sales  of 
securities  between  investment 
companies  and  their  affliated  persons, 
as  defined  in  section  2(a)(3).  The  Small 
Cap  Fund  and  the  Public  Funds  may  be 
deemed  to  be  under  common  control 
because  American  Capital  is  the 
investment  adviser  to  all  of  them.  Each 
of  the  Small  Cap  Fund  and  the  Public 
Funds,  therefore,  would  be  an  affiliated 
person  of  each  other  within  the  meaning 
of  section  2(a)(3).  Thus,  purchases  or 
sales  of  securities  between  the  Small 
Cap  Fund  and  a  Public  Fund  may 
violate  section  17(a). 

4.  Sections  6(c)  and  17(b)  set  forth  the 
standards  for  exempting  a  series  of 
transactions  from  section  17(a).  Under 
section  17(b),  the  terms  of  any  such 
transaction  must  be  reasonable  and  fair 
and  must  not  involve  overreaching  on 
the  part  of  any  person,  the  transaction 
must  be  consistent  with  the  policy  of 
each  investment  company  concerned, 
and  the  transaction  must  be  consistent 
with  the  general  purposes  of  the  Act.  In 
addition,  under  section  6(c),  the 
exemption  must  be  necessary  or 
appropriate  in  the  public  interest, 
consistent  with  the  protection  of 
investors,  and  consistent  with  the 
purposes  fairly  Intended  by  the  policy 
and  provisions  of  the  Act. 

5.  Applicants  believe  that  the 
proposed  transactions  meet  the 
standards  for  relief  under  sections  6(c) 
and  17(b).  Applicants  believe  that  the 
terms  of  the  transactions  between  the 
Small  Cap  Fund  and  the  Public  Funds 
are  reasonable  and  fair  and  do  not 
involve  overreaching.  The  consideration 
paid  and  received  for  the  purchase  and 
redemption  of  Small  Cap  Fund  shares 
will  be  based  on  the  net  asset  value  of 
the  Small  Cap  Fund.  The  Small  Cap 
Fund  will  not  pay  an  advisory  fee,  and 
there  will  be  no  sales  load  or  other 
charge  associated  with  distribution  of 
the  Small  Cap  Fund's  shares.  Applicants 
believe  that  the  transactions  are 
consistent  with  the  policies  of  the 
Public  Funds  and  the  Small  Cap  Fund. 
The  Public  Funds'  investments  in  the 
Small  Cap  Fund,  and  the  Small  Cap 
Fund's  issuance  of  shares,  will  be  in 
accordance  with  each  investment 
company's  investment  restrictions  and 
pohcies.  Applicants  also  believe  that  the 
transactions  are  consistent  with  the 
general  purposes  of  the  Act.  Section 
17(a)  was  intended  to  prohibit  affiliated 
persons  from  further;  ng  their  own 
interests  by.  for  exam  pie,  selling 
property  to  an  investment  company  at 


an  inflated  price  or  purchasing  property 
from  an  investment  company  at  less 
than  fair  value,  and  applicants  believe 
that  their  proposal  does  not  present 
those  concerns. 

6.  Section  17(d)  makes  it  unlawful  for 
an  affiliated  person  of  a  registered 
investment  company  to  effect  any 
transaction  in  which  the  company  is  a 
joint  participant  in  contravention  of  SEC 
rules.  Rule  17d-l  prohibits  an  affiliated 
person  of  any  registered  investment 
company,  acting  as  principal,  from 
participating  in  or  effecting  any 
transaction  in  a  "joint  enterprise  or 
other  joint  arrangement"  in  which  the 
company  is  a  participant,  without  prior 
SEC  approval.  In  considering  a  request 
for  such  approval,  the  SEC  must 
consider  whether  the  investment 
company's  participation  in  the 
arrangement  is  "consistent  with  the 
provisions,  policies  and  purposes  of  the 
Act  and  the  extent  to  which  such 
participation  is  on  a  basis  different  from 
or  less  advantageous  than  that  of  other 
participants."  The  participation  of 
American  Capital,  the  Public  Funds, 
and  the  Small  Cap  Fund  in  the  proposed 
transactions  could  constitute  a  joint 
enterprise  or  other  joint  arrangement 
within  the  meaning  of  rule  17d-l. 
Applicants  believe  that  the  proposed 
arrangement  is  consistent  with  the 
provisions,  policies,  and  purposes  of  the 
Act  because  the  sole  purpose  of  the 
arrangement  is  to  provide  an  efficient 
vehicle  through  which  the  Public  Funds 
may  invest  in  small  capitalization 
stocks.  In  addition,  applicants  believe 
that  the  Public  Funds  will  participate  on 
an  equal  basis  with  each  other,  and  that 
the  participation  of  the  Public  Funds 
and  the  Small  Cap  Fund  in  the  proposed 
arrangement  will  not  be  on  basis  less 
advantageous  than  American  Capital's 
because  American  Capital  will  receive 
no  advisory  fee  or  other  compensation 
from  the  Small  Cap  Fund. 

Applicants'  Conditions 

Applicants  agree  that  any  order 
granting  the  exemptions  they  request 
will  be  subject  to  the  following 
conditions: 

1.  Shares  of  the  Small  Cap  Fund  will 
not  be  subject  to  a  sales  load  or 
redemption  fee,  and  the  Small  Cap  Fund 
will  not  have  a  distribution  fee  under  a 
plan  adopted  in  accordance  with  rule 

12b-l. 

2.  American  Capital  will  not  charge 
any  advisory  fee  for  managing  the  Small 
Cap  Fund. 

3.  Investment  in  shares  of  the  Small 
Cap  Fund  will  be  in  accordance  with 
each  Public  Fund's  respective 
investment  restrictions  and  will  be 
consistent  with  its  policies  as  recited  in 
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its  registration  statement  and 
prospectus. 

4.  The  Board  of  Directors  of  each 
Public  Fund  will  determine,  at  least 
annually,  that  investment  in  the  Small 
Cap  Fund  is  in  the  best  interest  of  the 
shareholders  of  the  Public  Fund,  based 
upon  a  review  of  (a)  the  benefits  to  the 
Public  Fund  of  using  the  Small  Cap 
Fund  to  invest  in  the  small 
capitalization  sector,  and  (b)  the 
expenses  borne  by  the  Public  Fund  as  a 
result  of  its  investment  in  the  Small  Cap 
Fund. 

5.  Each  Public  Fund  will,  as  part  of  its 
reports  to  shareholders  under  section 
30(d)  of  the  Act  and  rule  30d-l 
thereunder,  include  a  listing  of  the 
securities  held  by  the  Small  Cap  Fund 
and  the  amount  and  value  of  such 
Public  Fund's  pro  rata  interest  in  each 
such  security  to  the  same  extent  as  if 
such  securities  or  interests  therein  were 
held  directly  by  such  Public  Fund. 

By  the  Commission. 
Margaret  H.  McFarland. 
Deputy  Secretary. 

IFR  Doc  93-21278  Filed  8-31-93:  845  am) 
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((M.  Na  IC-19659;  81 1-4230] 

Colonial  Advanced  Strategies  Gold 
Trust;  Application 

August  26, 1993. 

AGENCY:  Securities  and  Exchange 
Commission  ("SEC"  or  "CommiHion"). 
ACTK>N:  Notice  of  application  for 
deregistration  under  the  Investment 
Company  Act  of  1940  (the  "Act"). 

APPtXANT:  Colonial  Advanced 
Strategies  Gold  Trust. 
RELEVANT  ACT  SECTION:  Section  8(f). 
SUMMARY  OF  APPLJCATtON:  Applicant 
seeks  an  order  declaring  that  it  has 
ceased  to  be  an  investment  company. 
RUNG  OATE:  The  application  was  filed 
on  June  7.  1993  and  amended  on  August 
9. 1993. 

HEARING  OR  NOTIFICATION  OF  HEARING:  An  * 
order  granting  the  application  will  be 
issued  unless  the  SEC  orders  a  hearing. 
Interested  persons  may  request  a 
hearing  by  writing  to  the  SEC's 
Secretary  and  serving  applicant  with  a 
copy  of  the  request,  personally  or  by 
mail.  Hearing  requests  should  be 
received  by  the  SEC  by  5:30  p.m.  on 
September  20. 1993,  and  should  be 
accompanied  by  proof  of  service  on 
applicant,  in  the  form  of  an  affidavit  or, 
for  lawyers,  a  certificate  of  service. 
Hearing  requests  should  state  the  nature 
of  the  writer's  interest,  the  reason  for  the 
request,  and  the  issues  contested. 


Persons  may  request  notification  of  a 

hearing  by  writing  to  the  SEC's 

Secretary. 

ADDRESSES:  Secretary,  SEC.  450  5th 

Street  NW.,  Washington,  DC  20549. 

Applicant.  One  Financial  Center, 

Boston.  Massachusetts  02111. 

FOR  FURTHER  INFORMATION  CONTACT: 

Elaine  M.  Boggs,  Staff  Attorney,  at  (202) 

272-3026.  or  Robert  A.  Robertson, 

Branch  Chief,  at  (202)  272-3030 

(Division  of  Investment  Management, 

Office  of  Investment  Company 

Regulation). 

SUPPt^MENTARY  INFORMATION:  The 

following  is  a  summary  of  the 

application.  The  complete  application 

may  be  obtained  for  a  fee  at  the  SEC's 

Public  Reference  Branch. 

Applicant's  Representations 

1.  Applicant  is  an  open-end 
management  investment  company  that 
was  organized  as  a  business  trust  under 
the  laws  of  Massachusetts.  On  February 
14, 1985,  applicant  registered  under  the 
Act  as  an  investment  company,  and 
filed  a  registration  statement  to  register 
its  shares  under  the  Securities  Act  of 
1933.  The  registration  statement  was 
declared  effective  on  May  10, 1985.  and 
an  initial  public  offering  commenced  on 
June  28, 1985. 

2.  On  April  12. 1991  and  December 
13, 1991.  applicant's  board  of  trustees 
approved  an  agreement  and  plan  of 
reorganization  (the  "Plan")  between 
applicant  and  Colonial  Natural 
Resources  Fund  ("Natural  Resources"), 
a  newly  formed  series  of  Colonial  Trust 
III — a  registered  management 
investment  company.  In  addition,  on 
December  13, 1991  and  February  28, 
1992,  the  board  of  trustees  made  the 
findings  required  by  rule  17a-8  under 
the  Act.  1 

3.  On  April  17, 1992,  applicant 
mailed  proxy  materials  to  its 
shareholders.  At  a  meeting  held  on  May 
15.  1992.  applicant's  shareholders 
approved  the  reorganization. 

4.  Pursuant  to  the  Plan,  on  June  5, 
1992.  applicant  transferred  all  of  its 
assets  to  Natural  Resources  in 
consideration  of  Natural  Resources' 
shares  with  the  equivalent  net  asset 
value.  The  shares  then  were  credited  in 
open  accounts  in  the  names  of 
applicant's  former  shareholders.  On  the 
date  of  the  reorganization,  applicant  had 
3.269,520  shares  outstanding,  having  an 


<  Rule  17»-a  provide*  an  exemption  from  section 
17(a)  for  certain  reorganizations  among  registered 
investment  companies  that  may  be  afTilialed 
persons,  or  afliliated  persons  of  an  afTiliated  person, 
solely  by  reason  of  having  a  common  investment 
adviser,  common  directors,  and/ or  common 
officen. 


aggregate  net  asset  value  of  $32,698,964 
and  a  per  share  net  asset  value  of  $10. 

5.  All  expenses  incurred  in 
connection  with  the  reorganization  were 
borne  by  applicant  and  totaled  $53,478. 

6.  There  are  no  securityholders  to 
whom  distributions  in  complete 
liquidation  of  their  interest  have  not 
been  made.  Applicant  has  no  debts  or 
other  liabilities  that  remain  outstanding. 
Applicant  is  not  a  party  to  any  litigation 
or  administrative  proceeding. 

7.  Applicant  will  file  certificates  of 
dissolution  with  Massachusetts 
authorities  after  the  requested  order  is 
obtained. 

8.  Applicant  is  not  now  engaged,  nor 
does  it  propose  to  engage,  in  any 
business  activities  other  than  those 
necessary  for  the  winding  up  of  its 
affairs. 

For  the  Commission,  by  the  Division  of 
Investment  Management,  pursuant  to 
delegated  authority. 
Margaret  H.  McFarland, 
Depu  ty  Secretary. 
|FR  Doc.  93-21279  Filed  8-31-93;  8:45  am] 

BILUNG  CODE  MIO-OI-M 


(Release  No.  34-32793;  File  No.  SR-NYSE- 
93-04] 

Self-Regulatory  Organizations;  New 
York  Stock  Exchange,  Inc.;  Order 
Approving  Proposed  Rule  Change 
Relating  to  the  Listing  and  Trading  of 
Quarterly  Index  Expiration  Options 
Based  on  the  New  York  Stock 
Exchange  Composite  Stock  Index  and 
Notice  of  Filing  of  Amendment  No.  1 
Relating  to  the  Listing  and  Trading  of 
Quarteriy  Index  Expiration  Options 
Based  on  the  New  York  Stock 
Exchange  Utility  Index 

August  24.  1993. 
I.  Introduction 

On  January  15.  1993,  the  New  York 
Stock  Exchange,  Inc.  ("NYSE"  or 
"Exchange")  submitted  to  the  Securities 
and  Exchange  Commission 
(  "Commission"  or  "SEC"),  pursuant  to 
Section  19(b)(1)  of  the  Securities 
Exchange  Act  of  1934  ("Act")  i  and  Rule 
19b-4  thereunder. 2  a  proposed  rule 
change  to  provide  for  the  listing  and 
trading  of  options  on  the  NYSE 
Composite  Stock  Index  ("NYA")  that 
will  expire  on  the  second  business  day 
following  the  end  of  each  calendar 
quarter  ("Quarterly  Index  Expirations" 
or  "QIXs").  Currently,  all  equity  and 
stock  index  options  traded  on  the 
Exchange  expire  on  the  Saturday 
immediately  following  the  third  Friday 


'ISU.S.C.  S7Ss(b)(l)(1962). 
» 17  CFR  240.19b-4  (1993). 
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of  the  expiration  month.  The  NYSE 
intends  to  trade  QIXs  on  the  NYA  ("QIX 
NYA'T  in  addition  to  the  existing  NYA 
Index  options  expiring  at  the  middle  of 
the  month. 

Notice  of  the  proposed  rule  change 
appeared  in  the  Federal  Register  on 
March  31. 1993.3  No  comments  were 
received  on  the  proposed  rule  change. 
On  March  17. 1993.  the  NYSE  filed 
Amendment  No.  1  in  order  to  allow  the 
Exchange  to  list  and  trade  QIX  options 
on  the  NYSE  Utility  Index.  The 
Commission  is  approving  the  part  of  the 
proposal  relating  to  QIX  options  on  the 
NYA,  while  at  the  same  time, 
publishing  for  comment  the  NYSE's 
filing  of  Amendment  No.  l.« 

U.  Description  of  the  Proposal 

The  Exchange  proposes  to  add 
Supplementary  Material  .20  (a)(iii)  to 
Rule  703  to  provide  for  the  listing  of  up 
to  eight  near-term  quarterly  expirations 
on  NYA  options.  The  NYSE  would  be  . 
permitted  at  any  one  time  to  have  up  to 
eight  QIX  NYA  options  open  for  trading 
with  expiration  on  the  second  business 
day  following  the  end  of  a  calendar 
quarter.  Presently,  options  traded  at  the 
NYSE  expire  on  the  Saturday  following 
the  third  Friday  of  the  expiration 
month.*  Accordingly.  QIXs  will  expire 
approximately  two  weeks  apart  from 
existing  NYA  options  expirations  in  the 
quarterly  month  expiration. 

The  proposed  QIX  options  will  trade 
simultaneously  with,  not  independent 
of,  currently  listed  and  traded  NYA 
options.  The  proposed  QIX  options  will 
be  subject  to  the  same  rules  that 
presently  govern  the  trading  of  existing 
NYA  options  contracts,  including  sales 
practice  rules,  margin  requirements,  and 
floor  trading  procedures.  Contract  terms 


for  the  QDC  options  will  be  similar  to  the 
corresponding  NYA  options  that 
presently  trade  on  the  Kxchange.  For 
example,  QIX  options  on  the  NYA  will 
have  European-style  exercise,*  with  the 
daily  exercise  settlement  value  based  on 
the  index  value  derived  from  the 
opening  prices  of  its  component  stocks 
on  the  Hrst  business  day  following  the 
end  of  the  calendar  quarter.  In  addition, 
the  multiplier  for  QIX  options  may  in 
the  discretion  of  the  Exchange  be  set  at 
a  level  of  up  to  500  (in  order  to  offer 
large-sized  index  contracts),  instead  of 
the  customary  100  multiplier.' 

With  regard  to  position  and  exercise 
limits.a  the  NYSE  proposes  that  QIX 
NYAs  be  aggregated  with  and  treated 
identically  to  existing  NYA  options. 
Specifically,  options  on  the  NYA  (QIX 
and  non-QIX)  are  limited  to  45,000 
contracts  on  the  same  side  of  the  market 
with  no  more  than  25,300  contracts  in 
the  series  having  the  nearest 
expiration.9  The  number  of  contracts  in 
any  QIX  position  having  a  multiplier 
other  than  100  must  be  equalized  to 
account  for  differences  in  index 
multipliers.io  Therefore,  for  purposes  of 
position  and  exercise  limits,  the  number 
of  NYA  option  contracts  is  derived  by 
multiplying  the  number  of  contracts  by 
the  index  multiplier  and  dividing  the 
product  by  100. 

III.  Discussion 

The  Commission  finds  that  the 
proposed  rule  change  is  consistent  with 
the  requirements  of  the  Act  and  the 
rules  and  regulations  thereunder 
applicable  to  a  national  securities 
exchange,  and,  in  particular,  the 


3  See  Securities  Exchange  Ad  Release  No  32048 
(March  25. 1993).  5«  FR  16895. 

«On  August  2, 1993.  the  Exchange  filed  with  Ihe 
Commission  a  clarifying  amendment  confirming 
that  the  NYSE  intends  to  initially  introduce  QIX 
options  limited  to  a  multiplier  of  100.  In  addition, 
the  Exchange  further  clarified  that  positions  in  QIX 
options  will  be  aggregated  with  positions  in  other 
NYSE-traded  options  based  on  Ihe  same  index  stock 
group.  See  letter  from  Daniel  P.  Odell.  Assistant 
Secretary.  NYSE,  to  Richard  Zack.  Branch  Chief. 
Division  of  Market  Regulation,  SEC.  dated  )uly  29, 
1993.  Because  this  amendment  is  technical  in 
nature  and  merely  clarifies  the  NYSE  proposal 
without  substantive  change,  it  has  not  been 
separately  published  for  comment  and  is  being 
approved  herein. 

•The  NYSE  trades  index  options  with  expirations 
of  up  to  one  year  m  length  that  expire  at  three 
month  intervals.  The  Exchange  allows  for  up  to  five 
expiration  months  with  none  farther  out  than 
twelve  months.  In  addition,  the  NYSE  also  trade* 
long-term  index  options  that  may  expire  three  years 
from  listing  named  "long-term  series."  The  NYSE 
is  not  now  proposing  to  list  or  trade  QIX  options 
with  more  than  twelve  months  to  expiration.  Any 
such  proposal  would  be  filed  with  the  Commission 
for  review  under  Section  19(b)  of  the  Act. 


»  A  European-style  option  is  one  that  may  only  be 
exercised  by  the  holder  during  a  specified  period 
prior  to  expiration. 

'  The  Exchange  believes  that  increased  contract 
size  may  be  justified  due  to  the  larger  portfolios 
now  being  managed  by  institutional  investors.  The 
NYSE's  rules  provide  that  position  limits  will  be 
accordingly  adjusted  if  the  multiplier  is  other  than 
100.  Initially,  the  Exchange  intends  to  use  only  the 
100  multiplier.  The  NYSE  has  slated  that  it  will 
notify  the  Commission  and  submit  an  appropriate 
proposed  rule  change  on  Form  19b-4  prior  to 
trading  options  with  a  multiplier  other  than  100. 
See  supra  note  4. 

•Position  limits  are  the  maximum  number  of 
option  contracts  permitted  on  ihe  same  side  of  ihe 
market  with  respect  to  a  single  underlying  interest 
that  may  be  held  or  written  by  a  single  investor  or 
group  of  investors  acting  in  concert  Elxercise  limits 
•re  the  maximum  number  of  option  contracts  on  the 
same  side  of  the  market  on  Ihe  same  underlying 
interest  that  a  single  investor  at  group  of  investors 
acting  in  concert  may  exercise  during  any  five 
consecutive  business  days. 

•The  hedge  exemption  found  in  NYSE  Rule 
704(cMii)  U  applicable  to  QIX  and  non-QIX  NYA 
options  up  to  an  aggregate  maximum  position  of 
125.000  contracts  on  the  same  side  of  the  market. 

■o  As  described  in  note  7,  supra,  the  use  of  an 
index  multiplier  other  than  100  would  have  to  be 
specifically  approved  by  the  Commission. 


requirements  of  Section  6(b)(5)."  In 
particular,  the  Commission  believes  that 
the  proposed  rule  change  is  designed  to 
provide  investors  with  a  tailored 
quarterly  portfolio  hedge  that  may  be 
more  suitable  to  their  investment  needs 
Specifically,  by  providing  investors 
with  the  ability  to  use  QIX  options  that 
settle  based  on  the  opening  value  of 
component  stocks  on  the  business  day 
prior  to  expiration  (j.e.  at  the  opening  of 
business  on  the  first  business  day 
following  the  end  of  a  calendar  quarter), 
the  NYSE  proposal  will  allow  investors 
increased  flexibility  to  tailor  their 
portfolio  positions  to  satisfy  their 
investment  objectives.  For  instance, 
according  to  the  NYSE,  the  performance 
of  portfolio  managers  and  institutional 
investors  is  judged  on  a  quarterly 
basis.12  Therefore,  in  the  past,  these 
investors  have  been  forced  to  pursue 
"quarterly  hedges"  in  the  over-the- 
counter  ("OTC")  market  employing 
forwards,  options,  and/or  swaps. 
Accordingly,  the  Commission  believes 
the  NYSE  proposal  is  a  reasonable 
response  by  the  Exchange  to  meet  the 
demands  of  sophisticated  portfolio 
managers  and  other  institutional 
investors  who  are  increasingly  using  the 
OTC  market  in  order  to  satisfy  their 
hedging  needs,  and  will  thereby 
promote  competition  among  these 
markets,»3 

In  addition,  the  Commission  beUeves 
that  the  NYSE  proposal  will  help  to 
promote  the  maintenance  of  a  fair  and 
orderly  market  because  the  purpose  of 
the  proposal  is  to  extend  the  benefits  of 
a  listed,  exchange  market  in  NYA 
options  to  quarterly  cailendar 
expirations.  The  attributes  of  the 
Exchange's  NYA  options  market  versus 
an  OTC  market  include,  but  are  not 
limited  to,  a  centralized  market  center, 
an  auction  market  with  posted  market 
quotations  and  transaction  reporting, 
standardized  contract  specifications, 
parameters  and  procedures  for  clearance 
and  settlement,  and  the  guarantee  of  the 
Options  Clearing  Corporation  ("OCC") 
for  all  contracts  traded  on  the  Exchange 


<'15U.S.C.  78nb)(5)(1982). 

>-ln  addition,  many  investment  strategies 
employed  by  these  portfolio  managers  converge  ai 
the  calendar  quarter.  Hence,  traditional  exchange- 
type  expirations  provide  a  less  than  perfect  hedge 
for  many  institutions. 

"  The  Commission  has  approved  similar 
proposals  by  the  American  Stock  Exchange.  Inc 
( "Amex")  and  the  Chicago  Board  Options 
Exchange,  Inc.  ( "CBOE' )  to  trade  QU(  options  on 
the  Amex's  Major  Market.  Institutional,  and 
Standard  k  Poor's  ( "SAP")  MidCap  Indexes  and  Ihe 
CBOE's  S4P  100  and  500,  and  Russell  2000  Indexes 
See  Securities  Exchange  Act  Release  Nos.  31844 
(February  9,  1993),  58  FR  8796  (Amex);  31800 
(February  1.  1993).  58  FR  7274  (CBOE  S*P  100  fid 
500):  and  32693  (July  29. 1993).  58  FR  41817  (CBOE 
Russell  2000). 
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The  Commission  also  notes  that  the 
Exchange's  existing  rules  applicable  to 
stock  index  options,  including  among 
others,  strike  price  inten-al.  bid/ask 
differential,  price  continuity,  option 
exercise,  sales  practice  rules,  and 
position  and  exercise  limits  will  apply 
to  QIX  options.  In  particular.  QIX  NYAs 
will  be  subject  to  the  same  45,000 
contract  limit  under  Rule  704(b)  as  non- 
QIX  options  on  the  NYA,  with  a  25,000 
contract  limit  far  those  series  having  the 
nearest  expiration,  and  will  be 
aggregated  with  other  NYA  option 
contracts, »« 

The  Commission  notes  that  QDC  NYAs 
will  be  treated  like  existing  NYA 
options  including  expiration  settlement 
based  on  the  opening  values  of  the 
component  securities.  The  Commission 
continues  to  believe  that  basing  the 
settlement  of  index  products  on 
opening,  as  opposed  to  closing,  prices 
on  Expiration  Fridays  helps  alleviate 
stock  market  volatility.  >»  First,  contra- 
side  interest  is  easier  to  attract  for  the 
purpose  of  alleviating  order  imbalances 
from  unwinding  of  index-related 
positions.  In  contrast  to  expirations  at 
the  close,  overnight  or  weekend  risk 
would  be  lessened  for  firms  providing 
contra  side  interest  since  these  market 
participants  haw  the  rest  of  the  day  to 
liquidate  or  trade  out  of  their  positions. 
Second,  the  market  would  have  the 
remainder  of  the  trading  day  to  adjust  to 
price  movements  occurring  at  the 
opening.  Third,  with  an  op)«ning  price 
settlement,  traders  are  able  to  focus  their 
entire  attention  to  those  orders 
associated  with  the  expiration,  and  do 
not  have  to  devote  their  attention  to  an 
ongoing  auction  market.^s 


«  NYA  QPU  tn  niitled  lo  cartain  hedge 
exemptioni  from  posMian  timiti  under  the  NYSE'i 
rules.  The  NYSE's  stock  indax  apLioc  posilioa  limit 
hedge  exemption  pilot  program  enables  public 
cuslomers  gf«»Mibui  organization,  who  have 
oblaiaad  NYSE  cpfMovai.  to  h*dge  qualified  long 
stoclL  portioUo*  with  MYSErtmiai  broad-twsMl 
stock  index  option  contracts  (either  long  puts  or 
short  calls  or  •  combination  or  an  equivalent 
position)  up  to  a  —jrfmii  of  IZS.IXX)  contracts 
without  retard  lo  tk»  noratal  position  limits,  la 
order  to  use  this  t>road-based  stock  index  option 
hedge  exemption.  ■  public  customer  must  have  a 
previously-established,  ffYSE-approved  stock 
portfolio  that  (a)  n  aM  long  or  short  in  eadi 
componeol  stock  or  Mcvrity  readily  convertible  or 
ecoDoaucally  aqwi^ant  to  commoa  stock  and  are 
distributad  acroaa  at  taaat  four  industry  groups,  (b) 
is  comprised  of  at  least  20  stocks,  none  of  which 
account  for  aaora  dbaa  1S%  af  Ika  value  of  tha 
portiolio.  aad  (c)  U  oviiad  is  an  aooount  with  a 
member  oapnoiliaa.  tfam  anaoriog  that  the  NYSE 
has  the  diilily  to  cwidMCt  adaquata  surveillance  of 
the  hedged  pMWaa.  !■  addittaa.  Iha  hedge 
axaaiptioo  rail  at  km  mmd  for  purposes  of  index 
arbtlraga. 

"Sae  Saaritiaa  ITirtiMnji  Ad  toleasa  No.  30944 
duly  Z 1. 1S9ZL  S7  PS  SSSTS  ("AM  SettUnMnI 
Approval  Oniai^ 

•«  In  tMtHom.  tm  NVSe's  Opaning  Automated 
Report  Service  ("OARS")  i*  available  at  the 


The  exercise  settlement  value  for 
quarterly  expiration  NYA  options  will 
be  based  on  the  opening  prices  of  the 
component  securities  on  the  business 
day  prior  to  expiration,  re  ,  at  the 
opening  of  business  on  the  first  business 
day  following  the  end  of  the  calendar 
quarter.!'  The  Exchange  has  proposed 
to  value  QIX  options  at  the  opening  on 
the  Rrst  business  day  after  the  end  of  the 
calendar  quarter  (rather  than  the  last 
business  day  of  the  calendar  quarter]  in 
order  to  provide  the  investor  with  an 
opportunity  to  roll  out  of.  or  to  close 
out,  a  position  at  the  end  of  the  calendar 
quarter.  The  Commission  believes  that 
this  ability  to  roll  out  or  close  a  position 
at  the  end  of  the  calendar  quarter  could 
be  beneficial  to  market  participants 
because  it  will  allow  institutions  to 
hedge  over  the  full  calendar  quarter 
while  using  opening  values  for 
settlement  which  is  consistent  with 
Exchange  efforts  to  reduce  market 
volatility  at  expirations. 

Moreover.  QIX  NYAs  will  never 
expire  on  an  "Expiration  Friday"  or  any 
other  "Expiration  Fridays"  in  March. 
June,  September,  and  December,  thereby 
diminishing  the  impact  that  QIX  NYAs 
could  have  on  the  market.  Accordingly, 
the  Commission  preliminarily  believes 
that  QK  NYA  options  will  not 
compromise  the  protection  of  investors 
or  have  an  adverse  market  effect  Of 
course,  the  Ciommission  expects  the 
NYSE  to  monitor  the  actual  effect  of 
QIXs  once  trading  commences  and  take 
prompt  action  should  any  unanticipated 
adverse  market  effects  develop. 

Lastly,  based  on  representations  from 
the  NYSE,  the  Commission  believes  that 
the  NYSE  and  the  Options  Price 
Reporting  Authority  ("OPRA")  will 
have  adequate  systems  processing 
capacity  to  accommodate  the  additional 
options  listed  in  connection  with  QIX 
options.  Specifically,  the  Exchange 
represents  that  "OPRA  should  have 
adequate  capacity  to  handle  the  volume 
in  End-of-Quarter  Options  in  the  NYSE 
Composite  Index."  »a 


opening.  OARS  accepts  pre-opening  matlet  orders 
up  to  30.099  shares  and  exenites  these  oniers  at  the 
market  opening.  This  enhancement  to  the  NYSE's 
SuperDot  system  stores  the  pr»-opening  orders, 
continuously  pairs  buy  and  sell  ord«rs,  and 
presents  order  imbalances  to  specialists  up  to  the 
lime  each  stock  opens  for  trading.  The  NYSE 
believes  that  die  use  of  its  opening  procedures 
reduces  the  impact  of  order  imbalances  t>n 
specialists  md  other  market  participants. 

"  If  a  component  stock  of  the  f4YA  does  not  open, 
the  prior  closing  price  «dll  be  used  to  c^culate  the 
exercise  settlement  vmlua. 

'•See letter  from  David  Krall.  Vice  President 
Options  ft  Index  Products,  NYSE,  to  Jeffrey  Bums. 
Attorney.  Division  of  Market  Refutation.  SEC.  dated 
lune  2.  1993.  incorporating  a  tatter  frooi  Hw 
Corrigan.  Executive  Director.  OPRA.  to  David  Krell. 


IV.  Solicitation  of  Comments 

Luerested  persons  are  invited  to 
submit  written  data,  views  and 
arguments  concerning  Amendment  No. 
1  of  the  proposal  to  trade  QIX  options 
on  the  NYSE's  Utility  Index.  Persons 
making  written  submissions  should  file 
six  copies  thereof  with  the  Secretary, 
Securities  and  Exchange  Commission. 
450  Fifth  Street.  NW..  Washington,  DC 
20549.  Copies  of  the  submission,  all 
subsequent  amendments,  all  written 
statements  with  respect  to  the  proposed 
rule  change  that  are  filed  with  the 
Commission,  and  all  written 
communications  relating  to  the 
proposed  rule  change  between  the 
Commission  and  any  person,  other  than 
those  that  may  be  withheld  from  the 
public  in  accordance  with  the 
provisions  of  5  U.S.C.  552.  will  be 
available  for  inspection  and  copying  in 
the  Commission's  Public  Reference 
Section,  450  Fifth  Street.  NW., 
Washington,  DC  20549.  Copies  of  such 
filing  will  also  be  available  for 
inspection  and  copying  at  the  principal 
office  of  the  NYSE.  All  submissions 
should  refer  to  the  file  number  in  the 
caption  above  and  should  be  submitted 
by  September  17.  1993. 

V.  Conclusion 

For  the  reasons  discussed  above,  the 
Commission  Hnds  that  the  proposal 
relating  to  QIX  options  based  on  the 
NYA  is  consistent  with  the  Act  and 
Section  6  of  the  Act,  in  particular. 

//  Is  Therefore  Ordered.  Pursuant  to 
section  19(b)(2)  of  the  Act.>9  that  the 
proposed  rule  change  (SR-NYSE-93- 
04)  is  partially  approved  relating  to  QIX 
options  based  on  the  NYA. 

For  the  Commission,  by  the  Division  of 
Market  Regulation,  pursuant  to  deltsgated 
authority.;*" 

Margaret  H.  McFarland. 

Deputy  Secretary. 

|FR  Doc.  93-21203  Filed  8-31-93;  8:45  am] 
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Vice  President.  Options  *  Index  Products.  NYSE. 
dated  June  2. 1993. 

!•  15  U.S.C.  S  78«(b)(2)  (19a2|. 

K"  17  CFR  200  30-2(aKl2)  t1993|. 


(R«lMM  No.  34-32792;  FIte  No.  SR-Phlx- 
93-08] 

Self-Regulatory  Organizations;  Notice 
of  Filing  of  Proposed  Rule  Change  by 
the  Philadelphia  Stock  Exchange,  Inc. 
Relating  to  an  Amendment  to  Floor 
Procedure  Advice  F-2  Regarding  Time 
Stamping,  Matching  and  Access  to 
Matched  Trade  Tickets 

August  24, 1993. 

Pursuant  to  Section  19(b)(1)  of  the 
Securities  Exchange  Act  of  1934 
("Act").  15  U.S.C.  78s(b)(l).  notice  is 
hereby  given  that  on  March  29.  1993. 
the  Philadelphia  Stock  Exchange.  Inc. 
("Phlx"  or  "Exchange")  filed  with  the 
Securities  and  Exchange  Commission 
("Commission"  or  "SEC")  the  proposed 
rule  change  as  described  in  Items  I.  II, 
and  III  below,  which  Items  have  been 
prepared  by  the  Phlx.  The  Commission 
is  publishing  this  notice  to  solicit 
comments  on  the  proposed  rule  change 
from  interested  persons. 

I.  Self-Regulatory  Organization's 
Statement  of  the  Terms  of  Substance  of 
the  Proposed  Rule  Change 

The  Phlx,  pursuant  to  Rule  19b-4. 
proposes  to  amend  Floor  Procedure 
Advice  ("Advice")  F-2.  currently  titled 
"Resjjonsibility  for  Time  Stamping  and 
Matching."  to:  (1)  Rename  Advice  F-2, 
"Time  Stamping.  Matching  and  Access 
to  Matched  Trades;"  (2)  require  matched 
ticJcets  to  be  submitted  to  the  specialist 
post  immediately  upon  execution;  (3) 
require  an  execution  time  stamp  on  the 
reverse  side  of  a  trade  ticket;  (4)  add 
provisions  limiting  access  to  matched 
trade  tickets  to  participants  in  the 
transaction,  the  specialist  in  that  option 
and  floor  officials  acting  in  that 
capacity;  (5)  require  specialist  approval 
to  access  matched  trade  tickets;  and  (6) 
require  specialists  to  keep  matched 
tickets  for  a  minimum  of  three  years. 

The  text  of  the  proposed  rule  change 
is  available  at  the  Office  of  the 
Secretary.  Phlx.  and  the  Commission. 

II.  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

In  its  filing  with  the  Commission,  the. 
Phlx  included  statements  concerning 
the  purpose  of.  and  statutory  basis  for. 
the  proposed  rule  change  and  discussed 
any  comments  it  received  on  the 
proposed  rule  change.  The  text  of  these 
statements  may  be  examined  at  the 
places  specified  in  Item  FV  below.  The 
Exchange  has  prepared  summaries,  set 
forth  in  section  (A).  (B).  and  (C)  below, 
of  the  most  significant  aspects  of  such 
statements. 


A.  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of  and 
Statutory  Basis  for.  the  Proposed  Rule 
Change 

Phlx  Advice  F-2  currently  spells  out 
the  responsibilities  pertaining  to  time 
stamping  and  matching  floor  tickets, 
imposing  this  duty  upon  the  largest 
participant  of  a  trade,  or,  where  there  is 
one  buyer  and  one  seller,  upon  the 
seller.  The  Phlx  is  proposing  to  separate 
this  Advice  into  three  sections.  Section 
(a)  would  contain  the  ciirrent  time 
stamping  and  matching  responsibilities 
as  well  as  two  additions.  First,  trade 
participants  \vould  be  required  to 
submit  matched  tickets  to  the 
appropriate  person  at  the  specialist  post 
immediately  upon  effecting  a 
transaction  in  order  to  assure  that  the 
initiating  party  agrees  with  each  contra- 
party's  claim  as  to  his  or  her  level  of 
participation  as  well  as  to  ensure  that 
the  terms  of  the  trade  are  correct. 
Immediate  submissions  also  lessen  the 
potential  for  losing  a  matched  ticket 
before  entry  into  Exchange  trade 
comparison  systems.  Second,  an 
execution  time  stamp  would  be  required 
on  the  reverse  side  of  the  order  ticket  to 
distinguish  the  execution  and  order 
entry  times  for  surveillance  and  audit 
trail  purposes. 

Because  the  Phlx  is  proposing  to  add 
provisions  relating  to  access  to  matched 
trades  to  Advice  F-2.  the  Exchange 
proposes  to  rename  this  Advice  "Time 
Stamping,  Matching  and  Access  to 
Matched  Trades."  In  this  regard,  the 
Phlx  seeks  to  limit  access  to  matched 
trade  tickets  to  those  with  a  legitimate 
interest:  participants,  the  specialist  in 
that  option,  and  a  floor  official  acting  in 
that  capacity.  Intra-day,  matched  trade 
tickets  are  kept  behind  the  specialist 
post  on  the  floor  after  being  inputted 
into  the  Exchange's  trade  comparison 
systems  so  that  errors  can  be  corrected. 
Thus,  the  Phlx  is  aiso  proposing  to 
require  prior  specialist  permission 
before  looking  through  these  tickets. 
The  Exchange  believes  that  limiting 
access  should  reduce  the  number  of 
instances  where  floor  personnel  access 
trade  tickets  to  discern  customers" 
identities  or  to  ascertain  trading 
patterns.  In  addition,  the  Phlx  believes 
that  supervising  access  to  trade  tickets 
should  provide  accountability  for 
persons  who  access  such  tickets  and 
help  ensure  that  ihg  trade  tickets  are 
returned  to  the  specialist  post  in  a 
timely  manner. 

Matched  trade  tickets  serve  important 
surveillance  and  operations  functions. 
Once  a  trade  has  been  processed  for 
trade  dissemination  and  clearing,  it  is 
then  left  in  the  possession  of  the 


attendant  specialist.  Accordingly,  the 
Phlx  is  proposing  to  not  only  limit 
access  to  these  tickets,  but  also  to 
require  specialists  to  keep  all  matched 
trade  tickets  in  their  possession  for  a 
period  of  three  years,  whether  or  not  the 
specialist  participated  or  acted  as  agent 
in  any  such  trade. 

The  Phbc  notes  that  Advice  F-2  is 
applicable  to  both  the  equity  options 
and  foreign  currency  options  floors,  and 
thus,  the  Phlx  proposes  to  add  the 
notation  "OF"  after  Advice  F-2.  In 
addition,  the  Phlx  proposes  to  increase 
the  fine  schedule  for  this  Advice  and  to 
apply  the  new  fines  on  a  three-ear  cycle, 
such  that  repeat  violations  during  the 
same  three-year  period  would  result  in 
escalating  fines. ' 

For  the  above  reasons,  the  Phlx 
believes  that  the  proposed  rule  change 
is  consistent  with  Section  6  of  the  Act 
in  general,  and  Section  6(b)(5).  in 
particular,  because  it  is  designed  to 
prevent  fraudulent  acts  and  practices, 
promote  just  and  equitable  principles  of 
trade,  and  protect  investors  and  the 
public  interest. 

B.  Self-Regulatory  Organization's 
Statement  on  Burden  on  Competition 

The  Phlx  does  not  believe  that  the 
proposed  rule  change  will  impose  any 
inappropriate  burden  on  competition. 

C.  Self-Regulatory  Organization's 
Statement  on  Comments  on  the 
Proposed  Rule  Change  Received  From 
Members,  Participants,  or  Others 

No  written  comments  were  either 
solicited  or  received. 

III.  Dale  of  Effectiveness  of  the 
Proposed  Rule  Change  and  Timing  for 
Commission  Action 

Within  35  days  of  the  date  of 
publication  of  this  notice  in  the  Federal 
Register  or  within  such  longer  period  (i) 
as  the  Commission  may  designate  up  to 
90  days  of  such  date  if  it  finds  such 
longer  period  to  be  appropriate  and 
publishes  its  reasons  for  so  finding  or 
(ii)  as  to  which  the  self-regulatory 
organization  consents,  the  Commission 
will: 

(a)  by  order  approve  such  proposed 

rule  change,  or 

(b)  institute  proceedings  to  determine 
whether  the  proposed  rule  change 
should  be  disapproved. 


'  Unrfer  the  rolling  three-year  cycle,  if  there  is  no 
violation  of  Advice  F-2  for  three  years,  the  next 
violation  would  be  treated  as  a  first  occurrence  If 
there  is  a  violation  within  three  years  after  the  ino!,i 
recent  violation,  the  next  highest  fine  will  be 
issued.  Thus,  a  third  violalioo  less  than  three  years 
after  a  Rne  was  issued  for  a  second  occurrence 
would  be  treated  as  a  third  occurrence,  even  though 
more  than  three  years  may  have  elapsed  after  the 
first  occurrence. 
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IV.  Solickatioa  of  Comments 

Interested  persons  are  invited  to 
submit  written  data,  views  and 
arguments  concerning  the  foregoing. 
Persons  making  written  submissions 
should  file  six  copies  thereof  with  the 
Secretary.  Securities  and  Exchange 
Commission.  450  Fifth  Street.  NVV., 
Washington.  DC  20349.  Copies  of  the 
submission,  all  subsequent 
amendments,  all  written  statements 
with  respect  to  the  proposed  rule 
change  that  are  hied  with  the 
Commission,  and  all  written 
communications  relating  to  the 
proposed  rule  change  between  the 
Commission  and  any  person,  other  than 
those  that  may  be  withheld  from  the 
public  in  accordance  with  the 
provisions  of  5  U.S.C.  552,  will  be 
available  for  inspection  and  copying  in 
the  Commission's  Public  Reference 
Section,  450  Fifth  Street,  NW., 
Washington,  DC.  Copies  of  such  fiUng 
will  also  be  available  for  inspection  and 
copying  at  the  principal  office  of  the 
Phlx.  All  submissions  should  refer  to 
the  file  number  in  the  caption  above  and 
Aould  be  submitted  by  September  17, 
1993. 

For  the  Cominission,  by  the  Division  of 
Market  Regulation,  pursuant  to^delegated 
authority.* 

Margaret  H.  McFarland, 

Deputy  Secretary. 

IFR  Doc.  03-21202  Filed  8-31-93:  8:45  am) 
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DEPARTMENT  OF  STATE 
[Public  Notic*  1856] 

State  Department  Performance  Review 
Board  Members;  At  Large  Board  and 
OIG  Board 

In  accordance  with  section  4314  (c)(4) 
of  the  Civil  Service  Reform  Act  of  1978 
(Pub.  L.  95-454).  the  Executive 
Resources  Board  of  the  Department  of 
State  has  appointed  the  following 
individuals  to  the  State  Department 
Performance  Review  Board  (At  large 
Board)  register. 

Eileen  K.  Binns,  Director  of  the  Office  of 

Administration,  Bureau  of 

Management,  United  States 

Information  Agency 
Kathleen  J.  Charles,  Deputy  Assistant 

Secretary  for  Resource  Management, 

Bureau  of  Diplomatic  Security, 

Department  of  State 
Robert  B.  Dickson,  Director  of  the  Office 

of  Acquisitions,  Bureau  of 

Administration,  Department  of  State 


»  17  CFR  200.30-3<aMl2)  (1993). 


Thomas  C.  Fingar,  Director,  Office  of 

Analysis  for  Eeist  Asia  and  the  Pacific. 

Bureau  of  Intelligence  and  Research, 

Department  of  State 
James  G.  Hergen.  Assistant  Legal 

Adviser.  Office  of  the  Legal  Adviser, 

Department  of  State. 

The  Inspector  General  of  the 
Department  of  State  has  appointed  the 
following  individuals  to  the  State 
Department  Office  of  the  Inspector 
General  Performance  Review  Board 
register. 
Richard  Greene,  Acting  Chief  Financial 

Officer,  Bureau  of  Finance  end 

Management  Policy,  Department  of 

State 
Katherine  A.  Briltin,  Assistant  Inspector 

General  for  Inspections.  Department 

of  Defense 
Charles  M.  Hall.  Assistant  Inspector 

General  for  Inspections  and  Resources 

Management.  Department  of 

Commerce. 

Dated:  August  19. 1993 
Genia  Hawkins  Holmes, 
Director  General  of  the  Foreign  Sen-ice  and 
Director  of  Personnel. 
IFR  Doc.  93-21182  Filed  6-31-93;  8:45  amj 

BILUNC  CODE  47IIK1S-M 


DEPARTMENT  OF  TRANSPORTATION 

Federal  Highway  Administration 

Intelligent  Vehicle-Highway  Society  of 
America;  Public  Meeting 

AGENCY:  Federal  Highway 
Administration  (FHWA).  DOT. 
ACTION:  Notice  of  public  meeting. 

SUMMARY:  The  Intelligent  Vehicle- 
Highway  Society  of  America  (IVHS 
AMERICA)  will  hold  a  meeting  of  its 
Coordinating  Council  on  October  6  and 
7. 1993.  IVHS  AMERICA  provides  a 
forum  for  national  discussion  and 
recommendations  on  IVHS  activities 
including  programs,  research  needs, 
strategic  planning,  standards, 
international  liaison,  and  priorities.  The 
charter  for  the  utilization  of  IVHS 
AMERICA  establishes  this  organization 
as  an  advisory  committee  under  the 
Federal  Advisory  Committee  Act 
(FACA).  5  use.  app.  2,  when  it 
provides  advice  or  recommendations  to 
DOT  officials  on  IVHS  policies  and 
programs.  (56  FR  9400,  March  6,  1991). 
DATES:  The  Coordinating  Council  of 
IVHS  AMERICA  will  meet  on  October  6 
from  8:30  a.m  to  6:30  p.m.  p.s.t..  and  on 
October  7  from  8  a.m.  to  12  p.m.  p.s.t. 
The  session  is  expected  to  focus  on:  (1) 
IVHS  architecture  and  consensus 
building;  (2)  IVHS  program  planning;  (3) 


advanced  traveler  information  systems 

marketing:  (4)  technical  committee  and 
task  force  actions  to  the  Council;  (5) 
public/private  partnership  issues;  (6) 
electronic  toll  and  traffic  management; 
(7)  rVHS  workshop  proposals;  (8) 
initiatives  of  the  U.S.  CAR  consortium; 
and  (9)  draft  IVHS  AMERICA 
Management  Plan  status. 
ADDRESSES:  San  Francisco  ANA  Hotel 
(Westin).  50  Third  Street,  San  Francisco, 
CA  94103,  (415)  974-6400. 

FOR  FURTHER  INFORMATION  CONTACT: 

Ms.  Susan  Lauffer,  FHWA.  HTV-1. 
Washington.  DC.  20590.  (202)  366- 
4558,  office  hours  are  from  8  a.m.  to 
4:30  p.m.,  e.t.,  Monday  through  Friday, 
except  for  legal  holidays;  or  Mr.  Daniel 
Toohey,  IVHS  AMERICA.  1776 
Massachusetts  Avenue.  NW.. 
Washington,  DC.  20036.  (202)  857- 
1202. 

(23  4J.S.C.  315:  49  CFR  1.48' 

Issued  on:  August  24.  1993. 
Rodney  E.  Slater, 
Federal  Highway  Administrator 
IFR  Doc  93-21210  Filed  8-31-93;  845  am) 
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Federal  Railroad  Administration 
[FRA  Docket  No.  RST-93-2] 

Union  Pacific  Railroad  Co.;  Petition  for 
Waiver  of  Compliance 

In  accordance  with  49  CFR  part  211, 
notice  is  hereby  given  that  Union  Pacific 
Railroad  Company  (UP)  has  submitted  a 
petition  dated  May  15  for  a  waiver  of 
compliance  with  spjecific  requirements 
of  certain  parts  of  title  49  Code  of 
Federal  Regulations  for  the  purpose  of 
improving  the  cycle  frequency  of  their 
rail  detector  cars. 

For  the  purposes  of  this  waiver,  the 
Union  Pacific  Railroad  Company 
requests  relief  from  certain  requirements 
of  the  existing  Track  Safety  Standards 
(49  CFR  part  213).  Specifically,  the 
Union  Pacific  Railroad  Company 
requests  relief  from  paragraph  (a)  of 
§  213.113  "Defective  Rails",  which 
requires  a  track  owner  to  initiate 
specified  remedial  action  immediately 
following  the  discovery  of  certain  rail 
defects  in  track. 

The  petitioner  contends  that  their 
fieet  of  seven  computer  controlled  rail 
detector  cars  contain  the  latest 
technology  available,  and.  for  example, 
consistently  find  transverse  defects  less 
than  5  percent  and  bolt  hole  cracks  less 
than  one-quarter  inch.  The  petitioner 
states  that  the  increase  in  the  number  of 
smaller  rail  defects  found  by  this 
technology,  some  of  which  may  require 
some  form  of  remedial  action  under 
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§  213.113.  has  resulted  in  a  steady 
decline  in  their  daily  test  mileage  and 
therefore  a  decline  in  the  cycle 
hequency  of  their  rail  detector  cars.  The 
petitioner  further  contends  that  the 
decrease  in  miles  tested  has  resulted  in 
an  increase  in  service  failures. 

The  petitioner  proposes  to  classify  the 
rail  defects  found  by  their  rail  detector 
cars  into  two  categories,  critical  and 
non-critical.  The  larger  rail  defects 
would  be  classified  as  critical  and  will 
receive  immediate  attention  as  required 
by  §  213.113(a)  of  the  Track  Safety 
Standards.  The  smaller  defects  would  be 
classified  as  non-critical  and  will 
receive  attention,  if  required  by  the 
Track  Safety  Standards,  within  a  period 
of  time  not  to  exceed  three  days 
following  their  detection. 

The  petitioner  states  that  the  granting 
of  this  waiver  will  increase  their  annual 
test  mileage  by  approximately  25 
percent  and  therefore  have  a  pdsitive 
impact  on  safety  by  improving  the  cycle 
frequency  of  the  rail  detector  cars.  The 
petitioner  further  contends  that  this 
procedure  will  result  in  a  decreasing 
number  of  critical  defects  found  and 
also  a  decrease  in  the  number  of  service 
failures.  The  petitioner  anticipates  there 
will  be  no  direct  cost  to  either  the 
private  sector,  consumer.  Federal.  State 
and  Local  governments. 

Interested  parties  are  invited  to 
participate  in  this  proceeding  by 
submitting  written  views,  data,  or 
comments.  FRA  does  not  anticipate 
scheduling  a  public  hearing  in 
connection  with  these  proceedings  since 
the  facts  do  not  appear  to  warrant  a 
hearing.  If  any  interested  party  desires 
an  opportunity  for  oral  hearing,  they 
should  notify  FRA,  in  writing,  before 
the  end  of  the  comment  period  and 
specify  the  basis  of  their  request. 

All  communications  concerning  these 
proceedings  should  identify  the 
appropriate  docket  number  and  must  be 
submitted  in  triplicate  to  the  Docket 
Clerk,  Office  of  Chief  Counsel.  Federal 
Railroad  Administration,  Nassif 
Building,  400  Seventh  Street,  SW.. 
Washington.  DC  20590. 
Communications  received  before 
October  15. 1993,  will  be  considered  by 
FRA  before  final  action  is  taken. 
Comments  received  after  that  date  will 
be  considered  as  far  as  practicable.  AH 
written  communications  concerning 
these  proceedings  are  available  for 
examination  during  regular  business 
hours  (9  a.m.-5  p.m.)  in  room  8201. 
Nassif  Building.  400  Seventh  Street. 
SW..  Washington.  DC  20590. 


Issued  in  Washington,  DC.  on  August  26. 
1993. 

Phil  Olekszyk. 

Deputy  Associate  Administrator  for  Safety. 
IFR  Doc  93-21160  Filed  8-31-93;  8:45  am] 

BILUNG  CODE  4«1(M»-P 

DEPARTMEffT  OF  THE  TREASURY 

Public  Information  Collection 
Requirements  Submitted  to  0MB  for 
Review 

August  25.  1993.  | 

The  Department  of  Treasury  has  made 
revisions  and  resubmitted  the  following 
public  information  collection 
requirement(s)  to  0MB  for  review  and 
clearance  under  the  Paperwork 
Reduction  Act  of  1980.  Public  Law  96- 
511.  Copies  of  the  submission(s)  may  be 
obtained  by  calling  the  Treasury  Bureau 
Clearance  Officer  listed.  Comments 
regarding  this  information  collection 
should  be  addressed  to  the  0MB 
reviewer  listed  and  to  the  Treasury 
Department  Clearance  Officer, 
Department  of  the  Treasury*,  room  3171 
Treasury  Annex.  1500  Pennsylvania 
Avenue  NW.,  Washington,  DC  20220. 

Internal  Revenue  Service 

OMB  Number:  1545-0227. 

Form  Number:  IRS  Form  6251. 

Type  of  Review:  Resubmission. 

Title:  Alternative  Minimum  Tax — 
Individuals. 

Descr/ptjon:  Form  6251  is  used  by 
individuals  with  adjustments,  tax 
preference  items,  taxable  income 
above  certain  exemption  amounts,  or 
certain  credits.  Form  6251  computes 
the  alternative  minimum  tax  which  is 
added  to  regular  tax.  The  information 
is  needed  to  ensure  the  taxpayer  is 
complying  with  the  law.  v 

Respondents:  Individuals  or 
households. 

Estimated  Number  of  Respondents/ 
Recordkeepers:  243,538. 

Estimated  Burden  Hours  Per 
Respondent/Recordkeeper 
Recordkeeping — 2  hours,  17  minutes 
Learning  aoout  the  law  or  the  form — 

1  hour,  16  minutes 
Preparing  the  form — 2  hours.  2 

minutes 
Copying,  assembling,  and  sending  the 
form  to  the  IRS — 20  minutes 

Frequency  of  Response:  Annually. 

Estimated  Total  Reporting/ 
Recordkeeping  Burden:  1,444,180 
hours. 

Clearance  Officer:  Garrick  Shear  (202) 
535-4297,  Internal  Revenue  Service, 
room  5571. 1111  Constitution  Avenue 
NW..  Washington.  DC  20224. 

OMB  Reviewer:  Milo  Sunderhauf  (202) 
395-6880.  Office  of  Management  and 


Budget,  room  3001,  New  Executive 
Office  Building,  Washington.  DC 
20503. 

Lois  K.  HoUand, 

Departmental  Reports  Management  Officer 

[PR  Doc.  93-21259  Filed  8-31-93:  8:45  am) 
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Public  Information  Collection 
Requirements  Submitted  to  OMB  for 
Review 

August  25,  1993. 

The  Department  of  Treasury  has 
submitted  the  following  public 
information  collection  requirement(s)  to 
OMB  for  review  and  clearance  under  the 
Paperwork  Reduction  Act  of  1980. 
Public  Law  96-511.  Copies  of  the 
submission(s)  may  be  obtained  by 
calling  the  Treasury  Bureau  Clearance 
Officer  listed.  Comments  regarding  this 
information  collection  should  be 
addressed  to  the  OMB  reviewer  listed 
and  to  the  Treasury  Department 
Clearance  Officer,  Department  of  the 
Treasury.  Room  3171.  Treasury  Annex, 
1500  Pennsylvania  Avenue,  NW., 
Washington.  DC  20220. 

Special  Request:  The  Department  of 
the  Treasury  is  requesting  that  the 
Office  of  Management  and  Budget 
review  and  approve  the  information 
collections  listed  below  by  October  8, 
1993.  All  public  comments  must  be 
received  by  close  of  business  October  1, 
1993. 

Departmental  OfTices/Office  of  Data 
Management 

OMB  Number:  1505-0010. 

Form  Number:  FC-2. 

Type  of  Review:  Revision. 

Title:  Monthly  Consolidated  Foreign 
Currency  Report  of  Major  Market 
Participants. 

Description:  Required  by  title  II  of 
Pubhc  Law  93-110  (31  U.S.C.  5315). 
This  is  used  by  the  Federal  Reserve 
System  in  connection  with  foreign 
exchange  operations  conducted  for 
Treasury.  Also  published  as  aggregate 
data  in  the  Treasury  Bulletin 
Quarterly.  Affects  large  firms. 

Respondents:  Businesses  or  other  for- 
profit. 

Estimated  Number  of  Respondents:  10. 

Estimated  Burden  Hours  Per  Response: 
4  hours. 

Frequency  of  Response:  Monthly. 

Estimated  Total  Reporting  Burden:  480 
hours. 

OMB  Number:  1505-0012. 

Form  Number:  FC-1. 

Type  of  Review:  Revision. 

Title:  Weekly  Consolidated  Foreign 
Currency  Report  of  Major  Market 
Participants. 
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Description:  Required  by  title  II  of 
Public  Law  93-110  (31  U.S.C  5315). 
This  is  used  by  the  Federal  Reserve 
System  in  connection  with  foreign 
exchange  operations  conducted  for 
Treasury.  Also  published  as  aggregate 
data  in  the  Treasury  Bulletin 
Quarterly.  Affects  large  firms. 

Pespondents:  Business  or  other  for- 
profit. 

Estimated  Number  of  Respondents:  25. 

Estimated  Burden  Hours  Per  Response: 
1  hour. 

Frequenq/  of  Response:  Weekly. 

Estimated  Total  Reporting  Burden: 
1,300  hours. 

OMB  Number:  1 505-00 14. 

Form  Number:  FC-3. 

Type  of  Review:  Revision. 

Title:  Quarterly  Consolidated  Foreign 
Currency  Report. 

Description:  Required  by  title  II  of 
Public  Law  93-110  (31  U.S.C.  5315). 
This  is  used  by  the  Federal  Reserve 
System  in  connection  with  foreign 
exchange  operations  conducted  for 
Treasury.  Also  published  as  aggregate 
data  in  the  Treasury  Bulletin 
Quarterly.  Affects  large  firms. 

Respondents:  Businesses  or  other  for- 
profit. 

Estimated  Number  of  Respondents:  50. 

Estimated  Burden  Hours  Per  Response: 
8  hours. 

Frequency  of  Response:  Quarterly. 

Estimated  Total  Reporting  Burden: 
1,600  hours. 

Clearance  Officer:  Lois  K.  Holland  (202) 
622-1563.  Departmental  Offices,  room 
3171,  Treasury  Annex,  1500 
Pennsylvania  Avenue  NW., 
Washington.  DC  20220. 

OMB  Reviewer:  Nlilo  Sunderhauf  (202) 
395-6880.  Office  of  Management  and 
Budget,  room  3001,  New  Executive 
Office  Building,  Washington,  DC 
20503. 

Lois  K.  Holland, 

Departmental  Reports  Management  Officer 

|FR  Doc.  93-21260  Filed  8-31-93;  8  45  am| 
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Public  Information  Collection 
Requirements  Submitted  to  OMB  for 
Review 

August  23. 1993. 

The  Department  of  Treasury  has 
submitted  the  following  public 
information  collection  requirement(s)  to 
OMB  for  review  and  clearance  under  the 
Paperwork  Reduction  Act  of  1980, 
Public  Law  96-511.  Copies  of  the 
submission(s)  may  be  obtained  by 
calling  the  Treasury  Bureau  Clearance 
Officer  listed.  Comments  regarding  this 
information  collection  should  be 
addressed  to  the  OMB  reviewer  listed 


and  to  the  Treasury  Department 
Clearance  Officer,  Department  of  the 
Treasury,  room  3171  Treasury  Annex. 
1500  Pennsylvania  Avenue  NW.. 
Washington,  DC  20220. 

Internal  Revenue  Service 

OMB  Number:  New. 

Form  Number:  IRS  Form  9467. 

Type  of  Review:  New  collection. 

Title:  Electronic  Funds  Transfer  Refund 
Authorization. 

Description:  The  authorization  of 
disclosure  to  a  taxpayer's  financial 
institution  of  confidential  tax  return 
information  is  necessary  to  process 
the  taxpayer's  direct  deposit  refund 
request. 

Respondents:  Individuals  or 
households.  Businesses  or  other  for- 
profit. 

Estimated  Number  of  Respondents: 
250,000. 

Estimated  Burden  Hours  Per 
Respondent:  10  minutes. 

Frequency  of  Response:  Annually. 

Estimated  Total  Reporting  Burden: 
40,000  hours. 

Clearance  Officer:  Garrick  Shear  (202) 
622-3869,  Internal  Revenue  Service, 
room  5571,  1111  Constitution  Avenue 
NW.,  Washington,  DC  20224. 

OMB  Reviewer:  Milo  Sunderhauf  (202) 
395-6880,  Office  of  Management  and 
Budget,  room  3001,  New  Executive 
Office  Building,  Washington.  DC 
20503. 

Lois  K.  Holland, 

Departmental  Reports  Management  Officer 

|FR  Doc.  93-21261  Filed  8-31-93;  8:45  ami 
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Public  Information  Collection 
Requirements  Submitted  to  OMB  for 
Review 

August  24,  1993. 

The  Department  of  Treasury  has 
submitted  the  following  public 
information  collection  requirement(s)  to 
OMB  for  review  and  clearance  under  the 
Paperwork  Reduction  Act  of  1980, 
Public  Law  96-511.  Copies  of  the 
submission(s)  may  be  obtained  by 
calling  the  Treasury  Bureau  Clearance 
Officer  listed.  Comments  regarding  this 
information  collection  should  be 
addressed  to  the  OMB  reviewer  listed 
and  to  the  Treasury  Department 
Clearance  Officer,  Department  of  the 
Treasury,  room  3171  Treasury  Annex. 
1500  Pennsylvania  Avenue.  NW., 
Washington,  DC  20220. 

Internal  Revenue  Service 

OMB  Number:  1545-1377. 

Form  Number:  IRS  Form  SWR  2826. 

Type  of  Review:  Reinstatement. 


Title:  Forms  Distribution  Improvement 
Survey. 

Description:  The  proposed  telephone 
study  would  be  conducted  on  a 
national  basis  and  would  question 
individual  taxpayers  who  call  the  IRS 
distribution  centers  to  order  tax 
forms,  instructions,  and/or 
publications.  This  study  will  attempt 
to  identify  taxpayers'  actions  and 
habits  when  filling  out  their  tax 
returns.  Additionally,  taxpayers  will 
be  questioned  to  determine  if  they  are 
willing  to  provide  their  social  security 
number  when  they  call  to  order  tax 
forms.  The  information  collected  by 
this  proposed  study  may  allow  the 
IRS  to  make  changes  to  the  forms 
distribution  process  that  would  (1) 
reduce  the  number  of  taxpayers 
having  to  call  the  IRS  to  order 
additional  copies  of  items  and  (2) 
provide  taxpayers  with  better  .service 

Respondents:  Individuals  or 
households. 

Estimated  Number  of  Respondents: 
2.136. 

Estimated  Burden  Hours  Per 
Respondent:  3  minutes. 

Frequency  of  Response:  On  occasion. 

Estimated  Total  Reporting  Burden:  102 
hours. 

Clearance  Officer:  Garrick  Shear  (202)   . 
622-3869.  Internal  Revenue  Service, 
room  5571,  nil  Constitution 
Avenue.  NW.,  Washington,  DC  2022-J. 

OMB  Reviewer:  Milo  Sunderhauf  (202) 
395-6880,  Office  of  Management  and 
Budget,  room  3001,  New  Executive 
Office  Building.  Washington.  DC 
20503. 

Lois  K.  Holland. 

Departmental  Reports  Management  Officer 

(PR  Doc.  93-21262  Filed  8-31-93;  8:45  am] 
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Public  Information  Collection 
Requirements  Submitted  to  OMB  tor 
Review 

August  23,  1993. 

The  Department  of  Treasury  has 
submitted  the  following  public 
information  collection  requirement(s)  to 
OBM  for  review  and  clearance  under  the 
Paperwork  Reduction  Act  of  1980. 
Public  Law  96-511.  Copies  of  the 
submission(s)  may  be  obtained  by 
calling  the  Treasury  Bureau  Clearance 
Officer  listed.  Comments  regarding  this 
information  collection  should  be 
addressed  to  the  OMB  reviewer  listed 
and  to  the  Treasury  Department 
Clearance  Officer.  Department  of  the 
Treasury,  room  3171  Treasury  Annex. 
1500  Pennsylvania  Avenue.  NW., 
Washington.  DC  20220. 


Bureau  of  Alcohol,  Tobacco  and 
Firearms 

OMB  Number.  1512-0198. 

form  Numbers:  ATF  REC  5110/03-ATF 

F  5110.28. 
Type  of  Review:  Reinstatement. 

Title:  DisUUed  Spirits  Plant  (DSP) 
Processing  Records  and  Report. 

Description:  The  information  collected 
is  necessary  to  account  for  and  verify 
the  processing  of  distilled  spirits  in 
bond.  It  is  used  to  audit  plant 
operations,  monitor  industry  activities 
for  the  efficient  allocation  of 
personnel  resources  and  the 
compilation  of  statistics. 

Respondents:  Businesses  or  other  for- 
profit.  Small  businesses  or 
organizations. 

Estimated  Number  of  Respondents/ 
Recordkeepers:  136. 

Estimated  Burden  Hours  Per 
Respondent/Recordkeeper.  2  hours. 

Frequency  of  Response:  Monthly. 

Estimated  Total  Reporting/ 
Recordkeeping  Burden:  3,944  hours. 

Clearance  Officer:  Robert  N.  Hogarth, 
(202)  927-8930,  Bureau  of  Alcohol. 
Tobacco  and  Firearms,  room  3200. 
650  Massachusetts  Avenue  NW., 
Washington.  DC  20226. 

OMB  Reviewer:  Milo  Sunderhauf,  (202) 
395-6880,  Office  of  Management  and 
Budget,  room  3001,  New  Executive 
Office  Building,  Washington,  DC 
20503. 

Lois  K.  Holland. 

Departmental  Reports  Management  Officer 

|FR  Doc.  93-21263  Filed  8-31-93:  8  45  ami 
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Customs  Service 

Denial  of  Trade  Name:  "Doyex 
Incorporated" 

action:  Denial  of  Trade  Name  "Dovex 
Incorporated". 

summary:  On  April  9.  1993.  a  notice  of 
application  was  published  in  the 
Federal  Register  (58  FR  18446).  The 
notice  advised  that  the  trade  name  was 
used  by  Dovex  Incorporated,  in 
connection  with  cookware. 

Following  the  publication  of  the 
notice  of  recordation.  Customs  was 
made  aware  that  a  prior  user  of  the  trade 
name  who  also  has  U.S.  trademark 
registrations  for  "DOVEX."  and 
"DOVEX  WITH  DESIGN."  (U.S. 
Trademark  Nos.  1.318.475  and 
1.522.824)  was  recorded  in  this  Office 
on  June  16.  1993.  Since  Customs 
recognizes  the  existence  of  the 
trademarks  and  the  prior  use  of  the 
trade  name  Dovex  Corp..  the  application 
of  Dovex  Inc..  is  hereby  denied. 
FOR  FURTHER  INFORMATION  CONTACT: 
Delois  P.  Cooper.  Intellectual  Property 
Rights  Branch.  1301  Constitution 
Avenue.  NW.,  (Franklin  Court). 
Washington.  DC  20229  (202-482-6960). 

Dated;  August  25, 1993. 
Timothy  P.  Trainer. 

Acting  Chief  Intellectual  Property  Rights 

Branch. 

[FR  Doc  93-21159  Filed  8-31-93;  845  am] 
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Internal  Revenue  Service 

individuals  With  Disabilities; 
Accomodations  Evaluation 

AGENCY:  Internal  Revenue  Service  (IRS), 

Treasury. 

ACTION:  Notice. 


SUMMARY:  Notice  is  hereby  given  that 
the  IRS  is  currently  conducting  an 
evaluation  of  its  facilities,  programs, 
policies  and  practices.  A  transition  plan 
will  be  developed  to  make  any  needed 
improvements  to  accommodate 
individuals  with  disabilities  and  to  meet 
the  requirements  of  section  504  of  the 
Rehabilitation  Act  of  1973.  as  amended 

DATES:  This  action  is  effective  as  of 
August  30.  1993.  and  expires  September 
17.  1993. 

ADDRESSES:  Interested  persons  are 
invited  to  mail  comments  to;  Internal 
Revenue  Service.  Attn:  C:EO;A.  Room 
2326/IR.  1111  Constitution  Avenue. 
NW..  Washington,  DC  20224 

FOR  FURTHER  INFORMATION  CONTACT: 
Patricia  Mance  at  the  address  given 
above;  telephone  (202)  622-6783  (not  a 
toil-free  telephone  number).  Individuals 
who  use  a  telecommunications  device 
for  the  deaf  (TDD)  may  call  the  Federal 
Information  Relay  Service  at  1-800- 
877-8339. 

SUPPLEMENTARY  INFORMATION: 
Department  of  Treasury  Regulation  31 
CFR  part  17.  Enforcement  of 
Nondiscrimination  on  the  Basis  of 
Handicap  in  Treasury  Programs,  directs 
that  the  Department  conduct  its  own 
activities  in  ways  that  are 
nondiscriminatory  to  people  with 
disabilities.  The  Internal  Revenue 
Service  is  providing  an  opportunity  to 
interested  persons,  including  persons 
and  organizations  representing  disabled 
citizens,  to  participate  by  submitting 
comments.  A  separate  notice  will  be 
given  for  review  of  the  transition  plan. 

Dorothy  Shaw. 

Executive  Assistant  (Equal  Opportunity! 
IFR  Doc  93-21241  Filed  8-31-93;  845  ami 
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DEPARTME^4T  OF  HEALTH  AND 
HUMAN  SERVICES 

Health  Care  Financing  Administration 

42  CFR  Parts  412  and  413 

[BPD-771-FCJ 

RIN  093S-AG23 

(Medicare  Program;  Changes  to  tha 
Hospital  Inpatient  Prospective 
Payment  Systems  and  Fiscal  Year  1994 
Rates 

AGENCY:  Health  Care  Financing 

Administration  (HCFA).  HHS. 

ACTION:  Final  rule  with  comment  period. 

SUMMARY;  We  are  revising  the  Medicare 
hospital  inpatient  prospective  payment 
systems  for  operating  costs  and  capital- 
related  costs  to  implement  necessary 
changes  arising  from  our  continuing 
experience  with  the  system.  In  addition, 
in  the  addendum  to  this  Hnal  rule  with 
comment  period,  we  are  describing 
changes  in  the  amounts  and  factors 
necessary  to  determine  prospective 
payment  rates  for  Medicare  hospital 
inpatient  services  for  operating  costs 
and  capital-related  costs.  These  changes 
are  applicable  to  discharges  occurring 
on  or  after  October  1, 1993,  unless  the 
statute  provides  otherwise.  We  are  also 
setting  forth  rate-of-increase  limits  for 
hospitals  and  hospital  units  excluded 
from  the  prospective  payment  systems. 
Finally,  we  are  implementing  certain 
changes  in  the  hospital  inpatient 
prospective  payment  systems  resulting 
from  the  enactment  of  the  Omnibus 
Budget  Reconciliation  Act  of  1993  on 
August  10.  1993. 

DATES:  Effective  date.- This  final  rule 
with  comment  period  is  eH'ective  on 
October  1.1993. 

Comments:  Comments  on  changes  to 
the  May  26, 1993  proposed  rule 
resulting  from  provisions  of  the 
Omnibus  Budget  Reconciliation  Act  of 
1993  will  be  considered  if  we  receive 
them  at  the  appropriate  address,  as 
provided  below,  no  later  than  November 
1. 1993.  We  will  not  consider  comments 
concerning  provisions  that  remain 
unchanged  from  the  May  26,  1993 
proposed  rule  or  on  provisions  that 
were  changed  based  on  public 
comments. 

ADDRESSES:  Mail  written  comments  (an 
original  and  3  copies)  to  the  following 
address:  Health  Care  Financing 
Administration,  Department  of  Health 
and  Human  Services,  Attention:  BPD- 
771-FC,  P.O.  Box  7517.  Baltimore.  MD 
21207-0517. 

If  you  prefer,  you  may  deliver  your 
written  comments  (an  original  and  3 


copies)  to  one  of  the  following 
addresses: 

Room  309-G,  Hubert  H.  Humphrey  Building, 
200  Independence  Avenue,  SW., 
Washington.  DC  20201.  or 

Room  132.  East  High  Rise  Building,  6325 
Security  Boulevard.  Baltimore,  MD  21207. 

Because  of  staffing  and  resource 
limitations,  we  cannot  accept  comments 
by  facsimile  (FAX)  transmission.  In 
commenting,  please  refer  to  file  code 
BPD-771-FC.  Comments  received 
timely  will  be  available  for  public 
inspection  as  they  are  received, 
generally  beginning  approximately  3 
weeks  after  publication  of  a  document, 
in  room  309-C  of  the  Department's 
offices  at  200  Independence  Avenue, 
SW.,  Washington,  DC,  on  Monday 
through  Friday  of  each  week  from  8:30 
a.m.  to  5  p.m.  (phone:  (202)  690-7890). 

Copies:  To  order  copies  of  the  Federal 
Register  containing  this  document,  send 
your  request  to:  New  Orders, 
Superintendent  of  Documents,  P.O.  Box 
371954,  Pittsburgh.  PA  15250-7954. 
Specify  the  date  of  the  issue  requested 
and  enclose  a  check  or  money  order 
payable  to  the  Superintendent  of 
Documents,  or  enclose  your  Visa  or 
Master  Card  number  and  expiration 
date.  Credit  card  orders  can  also  be 
placed  by  calling  the  order  desk  at  (202) 
783-3238  or  by  faxing  to  (202)  275- 
6802.  The  cost  for  each  copy  is  $4.50. 
As  an  alternative,  you  can  view  and 
photocopy  the  Federal  Register 
document  at  most  libraries  designated 
as  Federal  Depository  Libraries  and  at 
many  other  public  and  academic 
libraries  throughout  the  country  that 
receive  the  Federal  Register. 
FOR  FURTHER  INFORMATION  CONTACT: 
Barbara  Wynn,  (410)  966-4529. 

SUPPLEMENTARY  INFORMATION: 

I.  Background 

A.  Summary 

Under  section  1886(d)  of  the  Social 
Security  Act  (the  Act),  a  system  of 

Eayment  for  the  operating  costs  of  acute 
ospital  inpatient  stays  under  Medicare 
Part  A  (Hospital  Insurance)  based  on 
prospectively-set  rates  was  established 
effective  with  hospital  cost  reporting 
periods  beginning  on  or  after  October  1, 
1983.  Under  this  system.  Medicare 
payment  for  hospital  inpatient  operating 
costs  is  made  at  a  predetermined, 
specific  rate  for  each  hospital  discharge. 
All  discharges  are  classified  aocording 
to  a  list  of  diagnosis-related  groups 
(DRGs).  The  regulations  governing  the 
hospital  inpatient  prospective  payment 
system  are  located  in  42  CFR  part  412. 
On  September  1, 1992.  we  published  a 
final  rule  (57  FR  39746)  to  implement 


changes  to  the  prospective  payment 
system  for  hospital  operating  costs  for 
Federal  fiscal  year  (FY)  1993. 

For  cost  reporting  periods  beginning 
before  October  1. 1991.  hospital 
inpatient  operating  costs  were  the  only 
costs  covered  under  the  prospective 
payment  system.  Payment  for  capital- 
related  costs  had  been  made  on  a 
reasonable  cost  basis  because,  under 
sections  1886(a)(4)  and  (d)(1)(A)  of  the 
Act,  those  costs  had  been  specifically 
excluded  from  the  definition  of 
inpatient  operating  costs.  However, 
section  4006(b)  of  the  Omnibus  Budget 
Reconciliation  Act  of  1987  (Pub.  L.  100- 
203)  revised  section  1886(g)(1)  of  the 
Act  to  require  that,  for  hospitals  paid 
under  the  prospective  payment  system 
for  operating  costs,  capital-related  costs 
would  also  be  paid  under. a  prospective 
payment  system  effective  with  cost 
reporting  periods  beginning  on  or  after 
October  1. 1991.  As  required  by  section 
1886(g)  of  the  Act.  we  replaced  the 
reasonable  cost-based  payment 
methodology  with  a  prospective 
payment  methodology  for  hospital 
inpatient  capital-related  costs.  Under 
the  new  methodology,  effective  for  cost 
reporting  periods  beginning  on  or  after 
October  1. 1991.  a  predetermined 
payment  amount  per  discharge  is  made 
for  Medicare  inpatient  capital-related 
costs.  (See  the  August  30. 1991  final 
rule  (56  FR  43358)  for  a  complete 
discussion  of  the  prospective  payment 
system  for  hospital  inpatient  capital- 
related  costs.) 

B.  Summary  of  the  Provisions  of  the 
May  26,  1993  Proposed  Rule 

On  May  26. 1993.  we  published  a 
proposed  rule  in  the  Federal  Register 
(58  FR  30222)  to  amend  the  prospective 
payment  systems  for  operating  costs  and 
capital-related  costs  as  follows: 

•  We  proposed  changes  for  FY  1994 
DRG  classifications  and  weighing 
factors  as  required  by  section 
1886(d)(4)(C)  of  the  Act.  This  section 
requires  that  we  adjust  the  DRG 
classifications  and  relative  weights  at 
least  annually. 

•  We  proposed  a  revised  wage  index 
for  discharges  occurring  on  or  after 
October  1.  1993,  and.  in  particular,  the 
implementation  of  new  wage  data  and 
revised  labor  market  areas  based  on  the 
new  Metropolitan  Statistical  Area 
(MSA)  definitions  established  by  the 
Office  of  Management  and  Budget  on 
December  28. 1992.  Specific  issues 
addressed  included  revised  labor  market 
areas,  updating  the  wage  index  data, 
revisions  to  the  methodology  for 
computing  the  wage  index,  options  for 
phasing  in  the  new  wage  index,  and 
future  refinements  to  labor  market  areas. 
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•  We  discussed  several  provisions  of 
the  regulations  in  42  CFR  parts  412  and 
413  concerning  the  prospective  payment 
system  for  operating  costs  and  set  forth 
certain  proposed  changes  concerning: 
— Outlier  payments  for  transfer  cases. 
—Elimination  of  the  regional  floor. 

— Rural  referral  centers. 

— Hospitals  in  areas  redesignated  as 

rural. 
— Disproportionate  share  adjustment. 
— ^Direct  graduate  medical  education 

payment. 

•  We  set  forth  a  proposed  change  to 
the  prospective  payment  system  for 
capital-related  costs  concerning  the 
calculation  of  the  disproportionate  share 
adjustment  for  urban  hospitals  with 
more  than  100  beds. 

•  We  discussed  proposed  changes  to 
the  regulations  at  42  CFR  parts  412  and 
413  for  hospitals  and  hospital  units 
excluded  under  the  prospective 
payment  system.  The  proposed  changes 
concerned  the  following: 

— Limitation  of  exclusions  for  distinct- 
part  hospital  units. 

—Technical  changes  regarding  the  rate- 
of-increase  ceiling  on  operating  costs. 

— Other  technical  changes. 

•  In  the  addendum  to  the  proposed 
rule,  we  set  forth  proposed  changes  to 
the  amounts  and  factors  for  determining 
the  FY  1994  prospective  payment  rates 
for  operating  costs  and  capital-related 
costs.  We  also  proposed  new  update 
factors  for  determining  the  rate-of- 
increase  limits  for  cost  reporting  periods 
beginning  in  FY  1994  for  hospitals  and 
hospital  units  excluded  from  the 
prospective  payment  system. 

•  In  appendix  A  of  the  proposed  rule, 
we  set  forth  an  analysis  of  the  impact 
that  the  changes  described  in  the 
proposed  rule  would  have  on  affected 
entities. 

•  In  appendix  B  of  the  proposed  rule, 
we  set  forth  the  technical  appendix  on 
the  proposed  FY  1994  capital 
acquisition  model  and  budget  neutrality 
adjustment. 

•  In  appendix  C  of  the  proposed  rule, 
we  set  forth  our  initial  estimate  of  a 
recommended  update  factor  for  FY  1994 
for  both  prospective  payment  hospitals 
and  hospitals  excluded  from  the 
prospective  payment  system,  as 
required  by  section  1886(e)(3)(B)  of  the 
Act. 

•  In  appendix  D  of  the  proposed  rule, 
we  provided  our  recommendation  of  the 
appropriate  percentage  changes  for  FY 
1994,  as  required  by  sections  1886  (e)(4) 
and  (e)(5)  of  the  Act.  for  the  following: 
— ^Large  urban,  other  urban,  and  rural 

average  standardized  amounts  (and 
hospital-specific  rates  applicable  to 
sole  community  hospitals)  for 


hospital  inpatient  services  paid  for 
under  the  prospective  payment 
system  for  operating  costs. 
— ^Target  rate-of-increase  limits  to  the 
allowable  operating  costs  of  hospital 
inpatient  services  furnished  by 
hospitals  and  hospital  units  excluded 
from  the  prospective  payment  system. 
•  In  appendix  E  of  the  proposed  rule. 
we  set  forth  a  preliminary  framework  for 
developing  the  annual  update- factor  for 
hospital  inpatient  capital-related  costs. 

In  the  May  26. 1993  proposed  rule,  we 
also  discussed  in  detail  the  March  1, 
1993  recommendations  made  by  the 
Prospective  Payment  Assessment 
Commission  (ProPAC).  ProPAC  is 
directed  by  the  provisions  of  section 
1886(e)(2)(A)  of  the  Act  to  make 
recommendations  on  the  appropriate 
percentage  change  factor  to  be  used  in 
updating  the  average  standardized 
amounts  beginning  with  FY  1986  and 
thereafter.  In  addition,  section 
1886(e)(2)(B)  of  the  Act  directs  ProPAC 
to  make  recommendations  regarding 
changes  in  each  of  the  Medicare 
payment  policies  under  which 
payments  to  an  institution  are 
prospectively  determined.  In  particular, 
the  recommendatiois  relating  to  the 
hospital  inpatient  prospective  payment 
systems  are  to  include 
recommendations  concerning  the 
number  of  DRGs  used  to  classify 
patients,  adjustments  to  the  DRGs  to 
reflect  severity  of  illness,  and  changes  in 
the  methods  under  which  hospitals  are 
paid  for  capital-related  costs.  Under 
section  1886(e)(3)(A)  of  the  Act.  the 
recommendations  required  of  ProPAC 
under  sections  1886(e)(2)  (A)  and  (B)  of 
the  Act  are  to  be  reported  to  Congress 
not  later  than  March  1  of  each  year. 

We  printed  ProPAC's  March  1. 1993 
report,  which  includes  its 
recommendations,  as  appendix  G  of  the 
proposed  rule.  The  recommendations, 
and  the  actions  we  proposed  to  take 
with  regard  to  them  (when  an  action  is 
recommended),  were  discussed  in  detail 
in  the  appropriate  sections  of  the 
preamble,  the  addendum,  or  the 
appendixes  of  the  proposed  rule. 

Set  forth  below  in  sections  11,  III.  IV. 
V,  VI.  VII,  and  VIII  of  this  preamble,  the 
addendum  to  this  final  rule,  and  the 
appendices,  are  detailed  discussions  of 
the  May  26. 1993  proposed  rule,  the 
public  comments  received  in  response 
to  the  proposed  rule,  and  the  responses 
to  those  comments  as  well  as  any 
changes  we  are  making. 

We  note  that  several  of  ProPac's 
recommendations  concerned  potential 
refinements  to  the  current  hospital  labor 
market  areas.  Specifically.  ProPAC 
recommended  Uiat  the  Secretary 


substantially  revise  the  hospital  wage 
index  by  developing  hospital-sped  he 
labor  market  areas.  One  configuration 
would  be  to  establish  each  hospital's 
labor  market  area  based  on  its  10  nearest 
neighbors  within  a  50  air-mile  radius. 
We  believed  that  careful  analysis  of 
ProPAC's  recommendation  was 
necessary  before  we  considered 
proposing  such  a  significant  change. 
Although  we  did  not  propose  to 
implement  ProPAC's  recommendation 
in  FY  1994.  we  sought  public  comment 
on  the  proposal.  To  fadUtate  the  review 
and  comment  process,  we  published 
hospital-specific  wage  index  values 
based  on  ProPAC's  recommendation  in 
appendix  F  of  the  proposed  rule. 
Comments  on  ProPac's  proposal  were 
due  on  August  31. 1993,  and  we  intend 
to  discuss  the  comments  and  respond  to 
them  in  a  future  rulemaking  document. 

C.  Public  Comments  Received  in 
Response  to  the  May  26,  1 993  Proposed 
Rule 

A  total  of  171  items  of 
correspondence  containing  comments 
on  the  May  26, 1993  proposed  rule  were 
received  timely.  The  main  areas  of 
concern  addressed  by  commenters  were 
the  following: 

•  Implementation  of  the  FY  1994 
wage  index  and  the  overall  accuracy  of 
the  wage  data. 

•  The  amounts  of  the  FY  1993  outUer 
payments. 

•  The  rate  of  increase  in  the  market 
basket  and  the  update  to  the 
standardized  amounts. 

•  The  amount  of  the  Federal  capital 
rate. 

•  Revisions  to  rate-of-increase  limits 
for  hospitals  and  hospital  units 
excluded  from  the  prospective  payment 
system. 

•  Requests  for  changes  in  DRG 
classification  and  relative  weights. 

D.  Relevant  Provisions  of  the  Omnibus 
Budget  Reconciliation  Act  of  1993 

On  August  10,  1993,  the  Omnibus 
Budget  Reconciliation  Act  of  1993  (Pub. 
L.  103-66)  was  enacted.  The  provisions 
of  sections  13501. 13502. 13505, 13506. 
and  13563  of  Public  Law  103-66  made 
the  following  changes  that  affect 
Medicare  payments  for  hospital 
inpatient  services  under  the  prospective 
payment  system: 

•  The  update  factor  for  the 
standardized  amounts  for  FY  1994  is  the 
market  basket  rate  of  increase  minus  2.5 
percentage  points  for  hospitals  located 
in  urban  areas  and  the  market  basket 
rate  of  increase  minus  1.0  percentage 
point  for  hospitals  located  in  rural  areas. 
The  applicable  percentage  increases  in 
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the  update  factors  for  FYs  1995  through 
FY  1998  are  also  established. 

•  Beginning  in  FY  1994,  updates  to 
the  hospital-specific  rates  for  sole 
community  hospitals  (SCHs)  and 
Medicare-dependent,  small  rural 
hospitals  (X4DHs)  will  be  made  on  a 
Federal  fiscal  year  basis,  rather  than  on 
a  cost  reporting  period  basis.  The  FY 
1994  update  will  be  computed  taking 
into  account  the  portion  of  the  12- 
month  cost  reporting  period  b«ginning 
during  FY  1993  that  occurred  during  FY 
1994.  In  addition,  the  update  for  SCHs 
and  MDHs  is  the  market  basket  rate  of 
increase  minus  2.3  percentage  points  for 
FY  1994.  The  applicable  percentage 
increase  for  FY  1995  and  the 
methodology  for  computing  the  increase 
in  FY  1996  and  subsequent  fiscal  years 
also  are  established. 

•  The  unadjusted  standard  Federal 
rate  for  capital  payments  to  prospective 
payment  hospitals  is  reduced  by  7.4 
percent  for  FY  1994.  We  note  that  this 
provision  does  not  supersede  the 
provision  of  section  1886(g)  of  the  Act 
that  requires  that  aggregate  payments 
equal  10  percent  less  than  the  amount 
that  would  have  been  paid  to  hospitals 
under  reasonable  cost  reimbursement. 

•  Hospitals  in  urban  areas  with  wage 
indexes  below  the  wage  index  for  rural 
areas  in  the  State  and  hospitals  in  a 
State  comprised  of  a  single  urban  area 
are  not  subject  to  further  decreases  in 
their  wage  indexes  as  a  result  of 
reclassification  of  other  hospitals.  Under 
the  statute,  this  provision  is  effiective 
retroactive  to  October  1, 1991. 

•  Hospitals  classified  as  regional 
referral  centers  on  September  30,  1992, 
will  maintain  that  classification  for  cost 
reporting  periods  beginning  in  FYs  1993 
and  1994,  unless  the  area  in  which  the 
hospital  is  located  is  redesignated  as  a 
Metropolitan  Statistical  Area  by  the 
Office  of  Management  and  Budget  for 
such  a  fiscal  year. 

•  The  special  payment  provisions  for 
Medicare-dependent,  small  rural 
hospitals  (MIDHs)  are  extended  through 
discharges  occurring  before  October  1, 
1994.  However,  after  a  hospital's  first 
three  12-month  cost  reporting  periods  as 
an  MDH,  there  is  a  revision  in  the 
payment  methodology. 

•  Hospitals  that  lost  their 
classification  as  a  regional  referral 
center  for  cost  reporting  periods 
beginning  during  FY  1993  are  entided  to 
receive  a  lump-sum  payment  equal  to 
the  difference  between  the  hospital's 
actual  aggregate  payment  during  that 
period  and  the  aggregate  payment  that 
the  hospital  would  have  received  if  the 
hospital  had  been  classified  as  a 
regional  referral  center.  Hospitals  th^t 
lost  their  i-Jassification  as  MDHs  for  cost 


reporting  periods  beginning  during  FYs 

1992  or  1993  are  entitled  to  receive  s 
similar  lump-sum  payment. 

•  Hospitals  that  fail  to  qualify  as 
regional  referral  centers  or  MDHs  as  a 
result  of  a  decision  by  the  Medicare 
Geographic  Classification  Review  Board 
to  reclassify  the  hospital  as  beiiig 
located  in  an  urban  area  for  either  FY 

1993  or  FY  1994  may  decline  such 
reclassification. 

•  The  regional  floor  provision,  which 
allows  hospitals  in  census  regions  for 
which  regional  standardized  amounts 
exceed  the  national  standardized 
amount  to  be  paid  based  on  15  percent 
of  the  regional  amount  and  85  percent 
of  the  national  amount,  has  been 
extended  through  FY  1996. 

•  For  FYs  1994  through  1997,  the 
applicable  rate-of-increase  percentages 
(the  market  basket  percentage  increase) 
for  hospitals  that  are  excluded  from  the 
prospective  payment  system  are 
reduced  by  the  lesser  of  one  percentage 
point  or  the  percentage  point  difference 
between  10  percent  and  the  percentage 
by  which  the  hospital's  allowable 
operating  costs  of  inpatient  hospital 
services  for  cost  reporting  periods 
beginning  in  FY  1990  exceeds  the 
hospital's  target  amount.  Hospitals  or 
distinct  part  hospital  units  with  FY 
1990  0(>erating  costs  exceeding  target 
amounts  by  10  percent  or  more  receive 
the  market  basket  f>ercentage  increase. 

•  Payments  to  hospitals  for  the  cost  of 
etdministering  blood  clotting  factor  to 
Medicare  beneficiaries  who  have 
hemophilia  are  reinstated  retroactively 
to  discharges  occurring  on  or  after 
December  19. 1991,  and  extended 
through  discbarges  occurring  before 
October  1,1994. 

•  Effective  with  discharges  occurring 
on  or  after  August  10, 1993,  the  time 
spent  by  graduate  medical  residents 
providing  services  at  a  community 
health  center  under  the  ownership  and 
control  of  a  hospital  are  included  in  the 
hospital's  resident  count  for  purposes  of 
computing  indirect  medical  education 
payments. 

•  For  cost  reporting  periods 
beginning  in  FYs  1994  and  1995.  direct 
graduate  medical  education  payments 
are  not  updated,  except  for  payments  for 
residents  in  primary  care,  and  obstetrics 
and  gynecology. 

•  Effective  August  10,  1993,  a 
resident  in  an  approved  preventive  care 
training  program  may  be  counted  as  a 
full-time  resident  for  up  to  2  additional 
years  beyond  the  initial  residency 
period. 

Each  of  these  provisions  and  the 
changes  to  the  regulations  necessary  to 
implement  these  provisions  are 


described  in  greater  detail  in  section  IV 
of  this  preamble. 

n.  Changes  to  ORG  Classificatioiis  and/ 
Relative  Weights 

A.  Background 

Under  the  prospective  payment 
system,  we  pay  for  inpatient  hospital 
services  on  the  basis  of  a  rate  per 
discharge  that  varies  by  the  DRG  to 
which  a  beneficiary's  stay  is  assigned. 
The  formula  used  to  calculate  payment 
for  a  specific  case  takes  an  individual 
hospital's  payment  rate  per  case  and 
multiplies  it  by  the  weight  of  the  DRG 
to  which  the  case  is  assigned.  Each  DRG 
weight  represents  the  average  resources 
required  to  care  for  cases  in  that 
particular  DRG  re'ative  to  the  average 
resources  used  to  treat  cases  in  other 
DRGs. 

Congress  recognized  that  it  would  be 
necessary  to  recalculate  the  DRG 
relative  weights  periodically  to  account 
for  changes  in  resoi'-ce  consumption. 
Accordingly,  section  1886(d)(4)(C)  of 
the  Act  requires  that  the  Secretary 
adjust  the  DRG  classifications  and 
relative  weights  annually.  These 
adjustments  are  made  to  reflect  changes 
in  treatment  patterns,  technology,  and 
any  other  factors  that  may  change  the 
relative  use  of  hospital  resources.  The 
changes  to  the  DRG  classification 
system  and  the  recalibration  of  the  DRG 
weights  for  discharges  occurring  on  or 
ai^er  October  1, 1993  are  discussed 
below. 

B.  DRG  Reclassification 
1.  General 

Cases  are  classified  into  DRCs  for 
payment  under  the  prospective  pajonent 
system  based  on  the  principal  diagnosis, 
up  to  eight  additional  diagnoses,  and  up 
to  six  procedures  performed  during  the 
stay,  as  well  as  age,  sex,  and  discharge 
status  of  the  patient.  The  diagnosis  and 
procedure  information  is  reported  by 
the  hospital  using  codes  horn  the 
International  Classification  of  Diseases, 
Ninth  Edition,  Clinical  Modification 
(ICD-9-CM).  The  intermediary  enters 
the  information  into  its  claims  system 
and  subjects  it  to  a  series  of  automated 
screens  called  the  Medicare  Code  Editor 
(MCE).  These  screens  are  designed  to 
identify  cases  that  require  further 
review  before  classification  into  a  DRG 
can  be  accomplished. 

After  screening  through  the  MCE  and 
any  further  development  of  the  claims, 
cases  are  classified  by  the  GROUPER 
software  program  into  the  appropriate 
DRG.  The  GROUPER  program  was 
developed  as  a  means  of  classifying 
each  case  into  a  DRG  on  the  basis  of  the 
diagnosis  and  procedure  codes  and 


demographic  information  (that  is,  sex, 
age.  and  discharge  status).  It  is  used 
both  to  classify  past  cases  in  order  to 
measure  relative  hospital  resource 
consumption  to  establish  the  DRG 
weights  and  to  classify  current  cases  for 
purposes  of  determining  payment. 

Currently,  cases  are  assigned  to  one  of 
489  DRGs  in  25  major  diagnostic 
categories  (MDCs).  Most  MDCs  are 
based  on  a  particular  organ  system  of 
the  body  (for  example.  MDC  6,  Diseases 
and  Disorders  of  the  Digestive  System); 
however,  some  MDCs  are  not 
constructed  on  this  basis  since  they 
involve  multiple  organ  systems  (for 
example.  MDC  22,  Bums). 

In  general,  principal  diagnosis 
determines  K&C  assignment.  However, 
there  are  four  DRGs  to  which  cases  are 
assigned  on  the  basis  of  procedure  codes 
rather  than  first  assigning  them  to  an 
MDC  based  on  the  principal  diagnosis. 
These  are  the  DRGs  for  liver  and  bone 
marrow  transplant  (DRGs  480  and  481, 
respectively)  and  the  two  DRGs  for 
tracheostomies  (DRGs  482  and  483). 
Cases  are  assigned  to  these  DRGs  before 
classification  to  an  MDC. 

Within  most  MDCs,  cases  are  then 
divided  into  surgical  DRGs  (based  on  a 
surgical  hierarchy  that  orders  individual 
procedures  or  groups  of  procedures  by 
resource  intensity)  and  medical  DRGs. 
Medical  DRGs  generally  are 
differentiated  on  the  basis  of  diagnosis 
and  age.  Some  surgical  and  medical 
DRGs  are  further  differentiated  based  on 
the  presence  or  absence  of 
complications  or  comorbidities 
(hereafter  CC). 

Generally.  GROUPER  does  not 
consider  other  procedures:  that  is, 
nonsurgical  procedures  or  minor 
surgical  procedures  generally  not 
performed  in  an  operating  room  are  not 
listed  as  operating  room  (OR) 
procedures  in  the  GROUPER  decision 
tables.  However,  there  are  a  few  non-OR 
procedures  that  do  affect  DRG 
assignment  for  certain  principal 
diagnoses,  such  as  extracorporeal  shock 
wave  lithotripsy  for  patients  with  a 
principal  diagnosis  of  urinary  stones. 

We  proposed  to  make  several  changes 
to  the  DRG  classification  system  for  FY 
1994.  These  proposed  changes  and  the 
comments  we  received  concerning 
them,  as  well  as  our  responses  to  those 
comments  and  the  final  DRG  changes 
are  set  forth  below. 

2.  Major  Head  and  Neck  Procedures 
(DRG  49) 

Cochlear  implants  were  first  covered 
by  Medicare  in  1986  and,  in  the 
September  3, 1986  prospective  payment 
final  rule  (51  FR  31488).  were  assigned 
to  DRG  49  (Major  Head  and  Neck 


Procedures),  the  highest- weighted 
surgical  DRG  in  MDC  3  (Diseases  and 
Disorders  of  Ear.  Nose,  Mouth  and 
Throat).  Although  cochlear  implant 
procedures  were  not  clinically  similar  to 
the  procedures  already  assigned  to  DRG 
49,  it  was  the  most  appropriate  surgical 
DRG  within  MDC  3  in  terms  of  resource 
use.  This  original  assignment  was  made 
on  an  interim  basis,  and  we  stated  that 
we  would  continue  to  analyze  these 
cases  to  determine  if  the  assignment  to 
DRG  49  and  the  resulting  payment  were 
appropriate  and  equitable. 

Since  the  publication  of  the 
September  3, 1986  final  rule,  we  have 
received  complaints  that  the  weight  of 
DRG  49  is  too  low  and  does  not 
adequately  reflect  the  resources 
necessary  for  cochlear  implants.  We 
have  conducted  additional  analyses  of 
the  cochlear  procedures  in  several 
subsequent  years,  including  in  the 
prospective  payment  final  rule 
published  on  September  1. 1992  (57  FR 
39755).  At  that  time,  we  analyzed  the 
FY  1991  Medicare  Provider  Analysis 
and  Review  File  (MedPAR)  daU  for  DRG 
49  to  determine  the  current  charges  and 
length  of  stay  for  cochlear  implants  and 
the  other  procedures  assigned  to  that 
DRG.  The  ICD-9-CM  procedure  codes 
we  used  to  identify  these  cases  are  20.96 
(Implantation  or  replacement  of 
cochlear  prosthetic  device,  NOS),  20.97 
(Implantation  or  replacement  of 
cochlear  prosthetic  device,  single 
channel),  and  20.98  (hnplantation  or 
replacement  of  cochlear  prosthetic 
device,  multiple  channel).  We  found  no 
cases  coded  with  20.97  and,  in  fact, 
these  devices  have  been  replaced  by  the 
multiple  channel  devices  and  are  no 
longer  available. 

We  found  that,  although  the  cochlear 
implant  cases  incurred  higher  charges 
than  the  average  DRG  49  case,  the  100 
cases  included  in  the  MedPAR  data 
were  distributed  across  53  hospitals 
with  no  hospital  performing  more  than 
eight  procedures.  Therefore,  we 
concluded  that  the  volume  was  not 
sufficient  to  justify  a  DRG  modification. 
However,  since  payment  for  cochlear 
implant  patients  had  been  an  issue  for 
several  years,  we  stated  that  we  would 
continue  to  evaluate  the  resoxirce 
consumption  related  to  cochlear 
implant  cases  and  their  impact  on 
hospitals,  as  well  as  investigate  and 
consider  other  options. 

One  option  that  commenters 
suggested  last  year  was  that  we  reassign 
the  less  costly  cases  in  DRG  49  to  DRG 
63  (Other  Ear,  Nose.  Mouth  and  Throat 
OR  Procedures).  Although  we  stated 
that  we  did  not  believe  this  woxild  be  an 
appropriate  assignment  for  any  of  the 
cases  in  DRG  49  (57  FR  39756),  we  did 


believe  that  it  was  appropriate  to  review 
the  procedures  assigned  to  DRG  49  to 
determine  if  they  are  all  appropriately 
placed  in  terms  of  resource 
consumption.  It  would  be  possible  for 
one  or  two  high-volimie  procedures 
with  relatively  low  average  charges  to 
lower  the  weight  for  DRG  49.  Therefore, 
using  the  FY  1992  MedPAR  data, 
updated  through  December  1992,  we 
reviewed  the  charge  data  for  the 
procedures  assigned  to  DRG  49  prior  to 
publication  of  the  proposed  rule. 
Of  the  14  procedures  other  than 
cochlear  implants  assigned  to  DRG  49, 
only  one  procedure  with  more  than  10 
cases  had  an  average  standardized 
charge  that  was  significantly  lower  than 
the  average  standardized  charge  for  the 
DRG:  Partial  glossectomy  (procedure 
code  25.2).  The  average  charge  for  this 
procedure  was  $7,213  and  the  average 
charge  for  DRG  49  overall  was  $13,393. 
In  addition,  partial  glossectomies  are  the 
second  highest  volume  of  cases  in  DRG 
49  (579  out  of  2,839  cases).  If  procedure 
code  25.2  were  to  be  removed  from  DRG 
49,  the  average  standardized  charge  for 
the  remaining  cases  would  increase  to 
$13,950. 

Based  on  the  FY  1992  MedPAR  data 
updated  through  December  1992.  there 
were  87  cochlear  implant  discharges, 
with  an  average  standardized  charge  of 
$20,289.  In  the  proposed  rule,  we  also 
noted  that,  of  the  other  procedures 
classified  in  DRG  49  with  more  than  10 
cases,  two  incurred  higher  average 
charges  than  the  cochlear  procedures. 
Total  mandibulectomy  with 
synchronous  reconstruction  (procedure 
code  76.41)  had  the  highest  average 
charge  ($33,473),  and  the  average  charge 
for  bilateral  radical  neck  dissection 
(procedure  code  40.42)  was  $27,439. 

Based  on  this  analysis,  we  proposed 
to  remove  partial  glossectomies  from 
DRG  49  and  place  this  procedure  in 
DRGs  168  and  169  (Mouth  Procedures)." 
The  procedures  assigned  to  these  DRGs 
are  clinically  similar  to  partial 
glossectomies  as  well  as  comparable  in 
terms  of  resource  use. 

Comment:  We  received  only  one 
comment  on  the  proposed  change  to 
DRG  49,  which  was  fi-om  the     ^ 
manufacturer  of  the  cochlear  implant 
device.  The  commenter  acknowledged 
the  action  taken  in  the  proposed  rule 
toward  improving  the  weight  of  DRG  49 
and  expressed  appreciation  for  the 
resources  H^A  has  applied  to  their 


'  A  single  title  combined  with  two  DRG  Duaban 
is  used  to  signify  pairs.  Generally,  the  first  DRG  U 
for  cases  with  CC  and  the  socood  if  for  casoe 
without  CC  If  •  third  number  is  included,  it 
represents  cases  of  patients  who  are  age  0-17. 
Occasionally.  •  pair  of  DRGs  are  split  on  age  >  17 
and  age  0-17. 
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concern  regarding  payment  for  cochlear 
implants.  However,  the  commenter 
remains  concerned  that  Medicare 
beneficiaries  will  continue  to  I'dce 
reduced  access  to  cochlear  implant 
technology  until  the  implants  are 
assigned  to  a  DRG  with  a  substantially 
higher  weight.  The  commenter  repeats 
two  recommendations  it  has  made  in 
previous  years:  Move  cochlear  implants 
to  DRG  1  (Craniotomy  Age  >17  except 
for  Trauma)  or  remove  the  externally 
worn  components  of  the  device  from  the 
DRG  hospital  inpatient  payment  and 
allow  separate  Part  B  payment  because 
these  services  are  provided  on  an 
outpatient  basis  after  discharge.  In 
addition,  consistent  with  the  proposed 
changes,  the  commenter  suggested  that 
other  low-resource  use  procedureAe 
moved  out  of  DRG  49. 

The  commenter  concluded  with 
reference  to  its  continued  belief  that  the 
charges  submitted  by  some  hospitals  are 
too  low  to  reflect  the  actual  resource  use 
of  the  procedure  and  the  inpatient  stay. 
The  commenter  states  that  charges 
below  $17,000,  the  minimum  charge  to 
be  expected  for  a  cochlear  implant,  are 
still  occurring  for  a  high  percentage  of 
the  hospital  bills.  While  the  commenter 
acknowledges  the  Medicare  claims  edit 
that  was  put  in  place  in  May  1991  to 
identify  these  cases,  the  commenter 
believes  the  edit  is  ineffective.  The 
commenter  continues  to  believe  that 
bills  with  charges  of  less  than  $17,000 
are  either  incorrectly  charging  for  the 
implant  device  or  are  using  the  cochlear 
implant  codes  for  procedures  that  are 
not  cochlear  implants.  In  the  latter  case. 
HCFA  is  paying  for  incorrectly  billed 

[)rocedures,  resulting  in  artiHcially 
ower  average  charges  for  cochlear 
implants  and  an  adverse  effect  on  the 
weight  for  DRG  49. 

Response:  In  the  prospective  payment 
final  rule  for  FY  1993,  published 
September  1, 1992,  we  noted  our 
objections  to  the  suggestion  that 
cochlear  implant  procedures  be  moved 
to  DRG  1  (57  FR  39755).  In  that 
document,  we  stated  that  the  diagnosis 
code  associated  with  the  cochlear  cases 
(code  389,  Hearing  loss)  is  not  clinically 
coherent  with  the  diagnosis  codes 
assigned  to  MDC  1  (Diseases  and 
Disorders  of  the  Nervous  System).  In 
addition,  the  average  standardized 
charge  for  DRG  1  is  $24,086,  which  is 
$5,093  higher  than  the  average 
standardized  charge  for  cochlear 
implants  ($18,993  based  on  the  89  cases 
in  FY  1992  MedPAR  file  updated 
through  June  1993). 

The  suggestion  that  the  external 
components  of  implant  devices  be 
"unbundled"  from  other  inpatient 
supplies  and  services  and  billed  under 


Medicare  Part  B  was  also  addressed  in 
the  September  1, 1992  final  rule.  As  we 
stated  in  that  rule,  sections  1862(a)(14) 
and  1833(d)  of  the  Act  require  that  ail 
services  furnished  to  a  Medicare 
beneficiary  as  part  of  a  hospital 
inpatient  stay  are  services  covered 
under  Medicare  Part  A  and  may  not  be 
paid  for  under  Part  B.  As  the  external 
components  are  an  integral  part  of  the 
cochlear  implant  device,  they  are 
considered  to  be  part  of  the  services 
connected  with  the  inpatient  stay.  Our 
position  on  this  issue  remains 
unchanged. 

As  to  the  assertion  that  charges  by  the 
hospital  for  less  than  $17,000  must 
represent  billing  errors,  we  note  that,  as 
stated  in  the  September  1, 1992  final 
rule  (57  FH  39755),  instructions  were 
sent  to  fiscal  intermediaries  to  return  to 
the  hospital  any  claims  where  total 
charges  for  cochlear  implants  were  less 
than  $17,000.  As  part  of  our  evaluation 
of  cochlear  implants  for  the  proposed 
rule,  we  verified  compliance  with  these 
instructions  and  confirmed  that  the 
intermediary  is,  in  fact,  returning  to  the 
hospital  those  claims  with  charges  less 
than  $17,000.  Thus,  the  claims  included 
in  our  MedPAR  analysis  have  been 
validated  as  accurate  by  the  hospital. 
Therefore,  although  the  manufacturer 
asserts  that  the  lower  charges  are 
incorrect  or  the  hospital  is  billing  for 
procedures  that  are  not  cochlear 
implants,  we  are  assured  that  hospitals 
have  been  given  the  opportunity  to 
verify  their  submitted  charges,  and. 
therefore,  accept  these  charges  as 
reliable. 

With  regard  to  this  issue,  we  note  that 
the  charges  we  use  in  our  analysis  of 
DRG  classification  changes  are 
"standardized"  charges;  that  is.  the 
charges  submitted  on  the  hospital 
inpatient  bill  have  been  standardized  in 
accordance  with  the  provisions  of 
sections  1886(d)(2)(C)  and  (d)(9)(B)(ii)  of 
the  Act  to  remove  the  effects  of  certain 
sources  of  variation  in  costs  among 
hospitals.  These  include  case  mix, 
differences  in  area  wage  levels,  cost  of 
living  adjustments  for  Alaska  and 
Hawaii,  indirect  medical  education 
adjustments,  and  payments  to  hospitals 
serving  a  disproportionate  share  of  low- 
income  patients.  When  the  effect  of 
standardization  is  removed,  and  we 
review  the  nonstandardized  charges  as 
submitted  by  the  hospital,  the  number 
of  cochlear  implant  claims  reporting 
total  charges  under  $17,000  decreases 
significantly,  from  42  percent  (37  of  89 
total  cases)  to  less  than  19  percent  (17 
cases). 

In  response  to  concern  that,  because 
of  the  DRG  assignment,  hospitals  may 
not  be  able  to  afford  to  provide  the 


cochlear  implant  to  Medicare 
beneficiaries  and  they  will  continue  to 
face  reduced  access  to  this  technology, 
we  once  again  note  that  a  hospital  may 
not  refuse  to  provide  a  covered  service 
to  a  Medicare  beneficiary  if  it  provides 
that  service  to  other  patients. 
Specifically,  the  Medicare  regulations  at 
42  CFR  489.53(a)(2)  provide  that  HCFA 
may  terminate  a  hospital's  Medicare 
provider  agreement  if  it  finds  that  the 
hospital  places  restrictions  on  the 
number  of  Medicare  beneficiaries  it  will 
accept  for  treatment  without  pjacing  the 
same  restriction  on  the  other 
populations  it  treats. 

We  are  aware  of  the  continuing 
concerns  regarding  payment  for 
cochlear  implant  patients.  As  part  of  our 
proposal  to  move  the  partial 
glossectomy  procedure  frt)m  DRG  49  to 
DRGs  168  and  169,  we  evaluated  all 
procedures  assigned  to  DRG  49.  As  we 
noted  in  the  proposed  rule  (58  FR 
30224),  partial  glossectomy  was  the  only 
procedure  assigned  to  DRG  49  that  had 
any  significant  volume  (more  than  10 
cases)  and  a  significantly  lower  average 
charge.  We  will  continue  to  monitor  the 
assignment  of  procedures  to  DRG  49  and 
to  consider  further  classification 
changes  as  appropriate  based  on  the 
volume  and  average  charge  of  specific 
procedures. 

3.  Laparoscopic  Cholecystectomy 
Procedures  (DRGs  195-198) 

Currently,  when  a  patient  who^ 
principal  diagnosis  is  classified  to  MDC 
7  (Diseases  and  Disorders  of  the 
HepatobiUary  System  and  Pancreas) 
undergoes  a  cholecystectomy,  the  case 
is  assigned  to  DRGs  195  through  198. 
The  specific  assignment  is  based  on 
whether  common  bile  duct  exploration 
(C.D.E.)  is  performed  and  whether  CCs 
are  present.  The  DRGs'  titles  are  as 
follows: 

•  DRG  195 — Cholecystectomy  with 
C.D.E.  with  CC. 

•  DRG  196 — Cholecystectomy  with 
C.D.E.  without  CC. 

•  DRG  197— Cholecystectomy 
without  C.D.E.  with  CC. 

•  DRG  198— Cholecystectomy 
without  C.D.E.  without  CC. 

During  the  past  few  years,  we  have 
received  comments  suggesting  that 
when  a  cholecystectomy  procedure  is 
performed  by  laparoscope,  the  case 
should  be  assigned  to  a  different  DRG  or 
DRGs  than  are  the  other 
cholecystectomies.  These  commenters 
believe  that  this  is  appropriate  because, 
although  the  laparoscopic  (closed) 
procedure  is  more  expensive  than  a 
traditional  (open)  cholecystectomy,  use 
of  the  closed  procedure  results  in 
shorter  lengths  of  stay  and,  thus,  lower 
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total  resource  use.  Our  original  response 
to  these  commenters  was  that,  in  order 
to  make  this  revision,  the  two  types  of 
cholecv'stectomies  would  have  to  be 
assigned  separate  ia>-9-CM  procedure 
codes.  Subsequently,  effective  with 
discharges  occurring  on  or  afler  October 
1. 1991  (that  is,  beginning  in  FY  1992), 
separate  procedure  codes  were 
established  for  the  two  types  of 
procedures:  51.22  for  open 
cholecystectomy  and  51.23  for 
laparoscopic  cholecystectomy. 

Before  we  published  the  proposed 
rule,  we  analyzed  the  FY  1992  MedPAR 
data  in  which  the  new  codes  were  used 
to  assign  cases  to  the  four  DRGs  in  MDC 


7  to  determine  the  most  appropriate 
assignment  for  laparoscopic 
cholecystectomy  procedures.  We  found 
that  virtually  all  the  laparoscopic 
cholecystectomy  cases  (approximately 
99  percent)  were  assigned  to  DRGs  197 
and  198.  We  also  reviewed  cases 
assigned  to  DRGs  193  and  194  (Biliary 
Tract  Procedure  Except  Only 
Cholecystectomy>with  or  vrithout 
C.D.E.)  and  found  that  no  laparoscopic 
cholecystectomies  were  assigned  there. 
After  determining  the  distribution  of 
laparoscopic  cholecystectomy  cases,  we 
calculated  total  average  standardized 
charges  and  lengths  of  stay  for  those 
cases  as  well  as  the  open 


cholecystectomy  cases  in  each  of  the 
affected  DRGs.  In  DRGs  195  and  196. 
although  the  average  length  of  stay  for 
cases  in  which  a  laparoscopic 
cholecystectomy  was  performed  is 
lower  Uian  the  cases  in  which  an  open 
procedure  was  performed,  the  total 
average  standardized  charges  were 
almost  equal.  For  those  cases  assigned 
to  DRGs  197  and  198,  the  average  length 
of  stay  for  the  laparoscopic  procedures 
is  also  less  than  that  for  the  open 
procedures;  however,  the  average 
standardized  charge  for  the  laparoscopic 
cases  is  much  less  than  the  charge  for 
the  open  cholecystectomies. 


(• 

DRG  197 

DRG  198 
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Average 
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Based  on  this  analysis,  we  decided  to 
leave  the  laparoscopic  procedures  with 
the  open  cholecystectomies  in  DRGs  195 
and  196.  However,  the  differences  in 
length  of  stay  and  charges  for  the  two 
types  of  procedures  in  DRGs  197  and 
198  were  large  enough  for  us  to  propose 
reassignment  of  the  laparoscopic  cases. 
Since  there  is  no  other  surgical  DRG  in 
MDC  7  that  is  similar  clinically  or  in 
terms  of  resource  use  to  the 
laparoscopic  procedures,  and  because 
the  cholecystectomy  cases  have 
traditionally  been  segregated  from  other 
procedures,  we  proposed  to  create  two 
new  DRGs  for  the  laparoscopic 
procedures,  as  follows: 

•  DRG  493  Laparoscopic 
Cholecystectomy  without  C.D.E.  with 
CC 

•  ORG  494  Laparoscopic 
Cholecystectomy  without  C.D.E. 
without  CC 

In  addition,  we  proposed  to  revise  the 
titles  of  DRGs  197  and  198  to  read  as 

follows: 

•  DRG  197  Cholecystectomy  Except 
by  Laparoscope  without  QD.E.  with  CC 

•  DRG  198  Cholecystectomy  Except 
by  Laparoscope  without  C.D.E.  without 

CC 

We  believe  that  the  proposed 
reassignment  of  the  laparoscopic  cases 
to  DRGs  493  and  494  would  improve 
clinical  coherence  and  provide  for  more 
appropriate  payment.  Further,  this 
change  would  allow  the  payment  for  the 
traditional,  open  cholecystectomies  to 
reflect  the  resource  use  necessary  only 
for  those  procedures. 


In  the  course  of  our  analysis,  we 
noted  some  claims  that  included 
procedure  codes  for  both  a  laparoscopic 
cholecystectomy  (51.23)  and  an  open 
cholecystectomy  (51.22).  If  a  procedure 
is  begun  through  the  laparoscope  and 
must  be  completed  with  an  open 
procedure,  the  only  code  that  should  be 
included  on  the  claim  is  the  code  for  the 
open  procedure.  We  are  assuming  that 
these  claims  did  include  an  open 
procedure  and,  therefore,  we  believe  the 
case  should  be  assigned  to  DRGs  197 
and  198.  We  would  assign  a  claim  to 
proposed  DRGs  493  and  494  if  the  only 
cholecystectomy  code  in  the  claim  is 
51.23.  Thus,  coding  the  incomplete  (or 
unsuccessful)  closed  procedure  in 
addition  to  the  open  procedure  will 
make  no  difference  in  assignment. 
However,  we  note  that  such  double 
coding  is  incorrect. 

Comment:  We  received  many 
comments  expressing  concern  about  our 
proposal  to  create  separate  DRGs  for 
laparoscopic  cholecystectomy.  In 
general,  these  commenters  do  not 
believe  it  is  appropriate  to  establish  a 
separate  category  at  this  time.  Their 
main  concern  is  that,  although 
laparoscopic  cholecystectomy  is  less 
costly  on  a  "total-episode-of-care  basis," 
the  surgery  supply  costs  and  operating 
room  costs  are  higher  for  these 
procedures  than  for  the  traditional  open 
cholecystectomy  procedures. 

Further,  the  commenters  are 
concerned  that  the  new  DRGs  have  been 
created  based  on  only  one  year  of  data 


and  we  have  not  allowed  enough  time 
for  the  technology  to  evolve  to  maturity. 
More  specifically,  a  few  of  the 
commenters  believe  that  the  charge  data 
hospitals  have  reported  for  these 
procedures  is  flawed  because  hospitals 
are  not  reporting  the  increased  cost  of 
the  laparoscopic  surgical  procedure. 
Another  commenter  stated  that  the 
charge  data  cited  in  the  proposed  rule 
is  an  approximation  at  best. 

Some  commenters  objected  to  the 
proposed  DRGs  because  they  believe 
that  payment  for  all  cholecystectomies 
should  relate  to  the  patient  condition 
and  the  episode  of  care,  not  the 
particular  technology  used.  One 
commenter  stated  that  even  though  this 
proposal  may.  in  the  short  term,  save 
the  government  money,  in  the  long  run 
it  will  result  in  either  patient  access 
problems  or  a  tendency  to  continue 
performing  the  traditional,  open 
cholecystectomies,  resulting  in  total 
episode-of-care  costs  higher  than  the 
laparoscopic  procedure. 

Finally,  one  commenter  believes  that 
a  final  decision  to  proceed  with  the 
creation  of  these  DRGs  could  force  the 
performance  of  this  procedure  to  move 
more  rapidly,  and  pertiaps  prematurely, 
to  an  outpatient  setting. 

Response:  When  we  calculate  the 
DRG  relative  weights,  we  use  the  total 
charges  reported  by  the  hospital  on  its 
Medicare  claim  for  the  services  it 
provided  during  a  hospital  inpatient 
stay.  These  chaiTges  specifically  include, 
among  others,  operating  room  charges 
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and  supply  charges,  which  are  separate 
entries  on  the  claim  form.  The  data  in 
the  MedPAR  file  incorporate  all  these 
separate  charges  as  well  as  the  total 
charges  reported  by  the  hospital.  Thus, 
the  file  for  FY  1992  contains  the  total 
charges  reported  by  hospitals  for 
laparoscopic  cholecystectomies  that 
they  performed  for  discharges  occurring 
during  that  year. 

We  do  not  doubt  the  commenter's 
statement  that  the  operating  room  and 
surgery  supply  costs  are  higher  for  the 
laparoscopic  procedure  than  are  those 
costs  for  the  open  cholecystectomy.  In 
fact,  we  made  this  same  statement  in  the 
proposed  rule  (58  FR  30225).  However, 
based  on  the  total  charge  data  reported 
by  hospitals,  the  reduced  costs 
associated  with  the  shorter  length  of 
stay  and  fewer  number  of  complications 
serve  to  lower  the  overall  cost  of  a 
hospital  stay  for  a  laparoscopic 
procedure.  Therefore,  commenters* 
concern  that  we  have  not  considered  the 
entire  episode-of-care  costs  in  creating 
the  new  cholecystectomy  DRGs  is 
unfounded. 

With  regard  to  the  commenters' 
request  that  we  should  delay  the 
implementation  of  the  new  DRGs  until 
the  technology  has  evolved,  we  note 
that,  of  the  total  number  of 
cholecystectomies  performed  in  FY 
1992  (150,727  cases  in  DRGs  195 
through  198),  approximately  55  percent 
were  done  laparoscopically.  This 
percentage  is  even  higher  in  the  DRGs 
that  we  are  splitting  on  the  basis  of 
approach  (DRGs  197  and  198 
(Cholecystectomy  without  C.D.E.)): 
81,376  cases  out  of  a  total  134,661  or  60 
percent.  We  believe  that  these  numbers 
demonstrate  that  the  new  technology 
has  evolved  to  the  extent  that  it  is  ^ing 
employed  in  a  majority  of  Medicare 
cholecystectomy  cases,  and.  therefore, 
creation  of  a  DRG  category  for 
laparoscopic  cholecystectomy  is  not 
premature. 

Although,  in  general,  we  do  not  split 
DRGs  for  surgical  procedures  on  the 
basis  of  the  type  of  approach  used  in  the 
procedure,  we  note  that  we  have  a  long 
tradition  of  assigning  procedures  that 
are  performed  using  either  an  open  or 
closed  approach  to  different  DRGs  based 
on  the  lower  total  resource  use 
associated  with  the  closed  procedure. 
For  example,  lung  biopsy  can  be 
performed  either  closed  endoscopically 
(procedure  code  33.27)  or  open 
(procedure  code  33.28).  The  open 
procedure  is  assigned  to  DRG  75  (Major 
Chest  Procedures)  and  the  closed 
procedure  is  assigned  to  DRGs  76  and 
77  (Other  Respiratory  System  or 
Procedures).  The  FY  1994  relative 
weight  for  DRG  75  is  3.0397  and  the 


weights  for  DRGs  76  and  77  are  2.4770 
and  1.0443,  respectively.  Therefore,  due 
to  the  large  difference  in  the  total 
average  charge  of  the  laparoscopic  and 
open  procedures  and  the  volume  of 
cases,  we  believe  that  it  is  appropriate 
to  separate  the  two  different  approaches 
to  cholecystectomy  procedures  into 
different  DRGs. 

Concerning  the  statement  made  by 
one  commenter  that  this  proposal  may, 
in  the  short  term,  save  the  government 
money,  we  note  that  section 
1886(d)(4)(C)(iii)  of  the  Act  requires  that 
DRG  reclassiPication  and  recalihration 
changes  must  be  made  in^  manner  that 
assures  that  aggregate  payments  are 
neither  greater  than  nor  less  than  the 
aggregate  payments  that  would  have 
been  made  without  the  changes.  As 
discussed  below  in  section  Il.C.  of  this 
preamble,  in  addition  to  normalizing  the 
revised  weights  so  that  the  average  case 
weight  before  recalihration  is  equal  to 
the  average  case  weight  after 
recalihration,  we  also  make  a  budget 
neutrality  adjustment  to  the 
standardized  amounts.  Therefore,  the 
DRG  classification  or  recalihration 
changes  are  designed  to  result  in  neither 
a  savings  nor  a  loss  in  total  payments. 

With  regard  to  the  commenters' 
concern  that  hospitals  will  limit  the 
availability  of  laparoscopic 
cholecystectomies  to  Medicare 
beneHciaries,  we  repeat  the  statement 
we  made  above  in  response  to  a  similar 
comment  on  the  DRG  49  changes 
(section  n.B.2  of  this  preamble).  That  is, 
the  regulations  at  42  CFR  489.53(a)(2) 

Erovide  that  HCFA  may  terminate  a 
ospital's  Medicare  provider  agreement 
if  it  Hnds  that  the  hospital  places 
restrictions  on  the  number  of  Medicare 
beneficiaries  it  will  accept  for  treatment 
if  it  does  not  place  the  same  restrictions 
on  the  other  populations  it  treats. 

We  disagree  with  the  commenter  that 
fears  that  the  separation  of  the 
laparoscopic  procedures  from  the  open 
procedures  may  force  these  procedures 
to  an  outpatient  setting  prematurely.  We 
believe  that  attending  physicians  will 
continue  to  determine  the  appropriate 
setting  for  surgical  procedures  and  that 
these  decisions  are  made  based  on 
medical  factors  rather  than  expected 
payment. 

Comment:  A  few  commenters 
objected  to  receiving  payment  only  for 
the  open  procedure  under  DRG  197  or 
198  in  cases  for  which  the  laparoscopic 
approach  was  unsuccessfully  attempted 
prior  to  performance  of  the  open 
procedure.  The  commenters  noted  that 
they  cannot  predict  which  cases  will 
result  in  a  change  of  approach  once  the 
surgery  is  begun.  One  commenter 
requested  that  when  a  cholecystectomy 


is  begun  with  the  laparoscopic  approach 
but  completed  with  an  open  procedure, 
the  hospital  should  receive  the  full 
payment  amount  for  DRG  197  or  198 
and  part  of  the  payment  for  DRG  493  or 
494.  as  appropriate. 

Response:  Under  the  prospective 
payment  system,  a  case  is  assigned  to 
only  one  unique  DRG  based  on  the 
principal  diagnosis,  procedures 
performed,  secondary  diagnoses,  and,  in 
some  cases,  patient  age.  sex,  and 
discharge  status.  Therefore,  payment 
received  for  a  case  under  the 
prospective  payment  system  is  based  on 
the  relative  weight  of  only  one  DRG. 

The  situation  referred  to  by  the 
commenters  is  not  unlike  a  case  in 
which  more  than  one  procedure  is 
performed.  In  those  cases,  only  one 
procedure  (or,  in  a  few  cases,  two 
related  procedures)  dictates  the  DRG  to 
which  the  case  is  assigned.  If  only  one 
procedure  is  related  to  the  principal 
diagnosis,  then  that  procedure 
determines  DRG  assignment.  If  more 
than  one  procedure  is  related,  then  the 
case  is  assigned  to  a  DRG  based  on 
surgical  hierarchy.  (See  section  II.B.5  of 
this  preamble  for  a  detailed  discussion 
of  surgical  hierarchy.)  If  none  of  the 
procedures  performed  are  related  to  the 
principal  diagnosis,  the  case  is  assigned 
to  one  of  the  special  DRGs  for  unrelated 
procedures  (DRGs  468.  476.  or  477).  In 
no  situation  would  a  case  receive  more 
than  one  DRG  payment.  This  is  also  true 
of  cholecystectomies.  If  both  the 
laparoscopic  code  (51.23)  and  the  open 
code  (51.22)  are  included  on  the  claim, 
then  the  claim  will  be  assigned  to  DRG 
197  or  198,  because  of  the  higher  weight 
of  that  class  of  DRGs.  However,  as  noted 
in  the  proposed  rule  (58  FR  30226), 
such  double  coding  is  incorrect. 

4.  Tracheostomy  Procedures  (DRGS  482 
and  483) 

Effective  with  discharges  occurring  on 
or  after  October  1, 1990,  all  cases  in 
which  a  tracheostomy  is  performed  are 
assigned  to  either  DRG  482 
(Tracheostomy  with  Mouth,  Larynx  or 
Pharynx  Disorder)  or  DRG  483 
(Tracheostomy  Except  for  Mouth. 
Larynx  or  Pharynx  Disorder).  The 
specinc  mouth,  larynx,  and  pharynx 
diagnosis  codes  that  occasion  a  case  to 
be  assigned  to  DRG  482  were  listed  in 
Table  6k  of  section  IV  of  the  addendum 
to  the  September  4. 1990  final  rule  (55 
FR  36139).  These  cases  were  grouped 
separately  because  they  incurred 
significantly  lower  charges  than  did  the 
other  tracheostomy  cases.  Cases  with  a 
principal  diagnosis  of  a  mouth,  larynx, 
or  pharynx  disorder  are  more  likely  to 
require  a  tracheostomy  as  a  therapeutic 
measure  related  to  the  principal 
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diagnosis  rather  than  in  response  to 
respiratory  failure  requiring  long-term 
ventilation. 

It  has  been  brought  to  our  attention 
that  several  mouth,  jaw,  face,  and  neck 
diagnoses  were  not  included  on  our 
original  list  of  mouth,  larynx  and 
pharynx  disorders.  Since  these 
diagnoses  are  clinically  similar  to  those 
already  on  the  list  of  diagnoses  that 
cause  assignment  to  DRG  482,  we 
proposed  adding  them  to  that  list 
effective  with  discharges  occurring  on 
or  after  October  1, 1993.  The  specific 
diagnosis  codes  are  as  follows: 
054.2    Herpetic  gingivostomatitis 
099. 5 1    Other  venereal  d  iseases  due  to 

Chlamydia  trachomatis  of  pharynx 
112.0    Candidiasis  of  mouth 

Malignant  neoplasm  of  mandible 
Malignant  neoplasm  of  skin  of 


Kaposi's  sarcoma  of  palate 
Hemangioma  of  unspecified 


170.1 
173.0 

lip 
176.2 
228.00 

site 

228.01  Hemangioma  of  skin  and 
subcutaneous  tissue 

228.09    Hemangioma  of  other  sites 

246.2  Cyst  of  thyroid 

465.0    Acute  laryngopharyngitis 

465.8  Acute  upper  respiratory 
infections  of  other  multiple  sites 

465.9  Acute  upper  respiratory 
infections  of  unspecified  site 

519.0  Tracheostomy  complication 

519.1  Other  diseases  of  trachea  and 
bronchus,  not  elsewhere  classified 

682.1    Cellulitis  and  abscess  of  neck 

749.00-749.04    Cleft  palate 

749.10-749.14    Cleft  lip 

749.20-749.25    Cleft  palate  with  cleft 
hp 

Absence  of  saUvary  gland 
Accessory  salivary  gland 
Atresia,  salivary  duct 
Congenital  fistula  of  salivary 


750.21 
750.22 
750.23 
750.24 

gland 
802.20-802.29 

closed 
802.30-802.39 

open 

802.4  Fracture 
bones,  closed 

802.5  Fracture 
bones,  open 

802.6  Fracture 
,  closed 

Fracture 
,  open 
Fracture 
closed 
802.9    Fracture 


873.41    Open  wound  of  cheek,  without 
mention  of  complication 

873.50  Open  wound  of  face, 
unspecified  site,  complicated 

873.51  Open  wound  of  cheek, 
complicated 

874.02  Open  wound  of  trachea, 
without  mention  of  complication 

874.12  Open  wound  of  trachea, 
complicated 

874.8  Open  wound  of  neck,  vdthout 
mention  of  complication,  not 
otherwise  specified 

874.9  Open  wound  of  neck, 
complicated,  not  otherwise  specified 

900.82    Injury  to  multiple  blood  vessels 

of  head  and  neck 
900.89    Injury  to  other  specified  blood 

vessels  of  head  and  neck,  not 

elsewhere  classified 
900.9    Injury  to  unspecified  blood 

vessel  of  head  and  neck 

925.1  Crushing  injury  of  fiace  and  scalp 

925.2  Crushine  injury  of  neck 
959.0    Face  and  neck  injury,  not 

otherwise  specified 

We  note  that  diagnosis  codes  925.1 
and  925.2  are  new  codes  that  will  be 
effective  October  1, 1993.  They  replace 
current  code  925  (Crushing  injury  of 
face,  scalp,  and  neck).  See  Tables  6a  and 
6c  in  section  V  of  the  addendum  to  this 
final  rule  with  comment. 

We  also  proposed  to  change  the  titles 
of  DRGs  482  and  483  to  describe  more 
accurately  the  types  of  cases  that  are 
classified  to  them.  The  proposed  titles 
were  as  follows: 

•  DRG  482    Tracheostomy  for  Face, 
Mouth  and  Neck  Diagnoses 

•  DRG  483    Tracheostomy  Except  for 
Face,  Mouth  and  Neck  Diagnoses 

We  received  only  one  comment  on 
this  proposal,  which  supported  our 
changes.  Therefore,  we  are 
incorporating  them  into  the  final  DRG 
classification  system  for  FY  1994. 


Fracture  of  mandible,        =  Surgical  Hierarchies 


Fracture  of  rtiandible, 

of  malar  and  maxillary 

of  malar  and  maxillary 

of  orbital  floor  (blow- 

of  orbital  floor  (blow- 

of  other  facial  bones. 

of  other  facial  bones, 
open 

830.0  Closed  dislocation  of  jaw 

830.1  Open  dislocation  of  jaw 
873.40    Open  wound  of  face, 

unspecified  site,  without  mention  of 
complication 


out). 
802.7 

out). 
802.8 


Some  inpatient  stays  entail  multiple 
surgical  procedures,  each  one  of  which, 
occurring  by  itself,  could  result  in 
assignment  of  the  case  to  a  different 
DRG  within  the  MDC  to  which  the 
principal  diagnosis  is  assigned.  It  is, 
therefore,  necessar)-  to  have  a  decision 
rule  by  which  these  cases  are  assigned 
to  a  single  DRG.  The  surgical  hierarchy, 
an  ordering  of  surgical  classes  from 
most  to  least  resource  intensive, 
performs  that  function.  Its  application 
ensures  that  cases  involving  multiple 
surgical  procedures  are  assigned  to  the 
DRG  associated  with  the  most  resource- 
intensive  surgical  class. 

Because  the  relative  resource  intensity 
of  surgical  classes  can  shift  as  a  function 
of  DRG  reclassification  and 
recalibration.  we  reviewed  the  surgical 


hierarchy  of  each  MDC,  as  we  have  for 
previous  reclassifications,  to  determine 
if  the  ordering  of  classes  coincided  with 
the  intensity  of  resource  utilization,  as 
measured  by  the  same  billing  data  used 
to  compute  the  DRG  relative  weights. 
A  surgical  class  can  be  composed  of 
one  or  more  DRGs.  For  example,  in 
MDC  5,  the  surgical  class  "heart 
transplant"  consists  of  a  single  DRG 
(DRG  103)  and  the  class  "coronary 
bypass"  consists  of  two  DRGs  (DRGs 
106  and  107).  Consequently,  in  many 
cases,  the  surgical  hierarchy  has  an 
impact  on  more  than  one  DRG.  The 
methodology  for  determining  the  most 
resource-intensive  surgical  class, 
therefore,  involves  weighting  each  DRG 
for  frequency  to  determine  the  average 
resources  for  each  surgical  class.  For 
example,  assume  surgical  class  A 
includes  DRGs  1  and  2  and  surgical 
class  B  includes  DRGs  3,4,  and  5,  and 
that  the  average  charge  of  DRG  1  is 
higher  than  that  of  DRG  3,  but  the 
average  charges  of  DRGs  4  and  5  are 
higher  than  the  average  charge  of  DRG 
2.  To  determine  whether  surgical  class 
A  should  be  higher  or  lower  than 
surgical  class  B  in  the  surgical 
hierarchy,  we  would  weight  the  average 
charge  of  each  DRG  by  frequency  (that 
is.  by  the  numbfer  of  cases  in  the  DRG) 
to  determine  average  resource 
consumption  for  the  surgical  class.  The 
surgical  classes  would  then  be  ordered 
from  the  class  with  the  highest  average 
resource  utilization  to  that  with  the 
lowest,  with  the  exception  of  "other  OR 
procedures"  as  discussed  below. 

This  methodology  may  occasionally 
result  in  a  case  involving  multiple 
procedures  being  assigned  to  the  lower- 
weighted  DRG  (in  the  highest,  most 
resource-intensive  surgical  class)  of  the 
available  alternatives.  However,  given 
that  the  logic  underlying  the  surgical 
hierarchy  provides  that  the  GROUPER 
searches  for  the  procedure  in  the  most 
resource-intensive  surgical  class,  which 
may  sometimes  occur  in  cases  involving 
multiple  procedures,  this  result  is 
unavoidable. 

Notwithstanding  the  foregoing 
discussion,  there  are  a  few  instances 
where  a  surgical  class  with  a  lower 
average  relative  weight  is  ordered  above 
a  surgical  class  with  a  higher  average 
relative  weight.  For  example,  the  "other 
OR  procedures"  surgical  class  is 
uniformly  ordered  last  in  the  surgical 
hierarchy  of  each  MDC  in  which  it 
occurs,  regardless  of  the  fact  that  the 
relative  weight  for  the  DRG  or  DRGs  in 
that  surgical  class  may  be  higher  than 
that  for  other  surgical  classes  in  the 
MDC.  The  "other  OR  procedures"  class 
is  a  group  of  procedures  that  are  least 
likely  to  be  related  to  the  diagnoses  in 
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the  MDC  but  are  occasionally  performed 
on  patients  with  these  diagnoses. 
Therefore,  these  procedures  should  only 
be  considered  if  no  other  procedure 
more  closely  related  to  the  diagnoses  in 
ihe  MDC  has  been  performed. 

A  second  example  occurs  when  the 
difference  between  the  average  weights 
for  two  surgical  classes  is  very  small. 
We  have  found  that  small  differences 
generally  do  not  warrant  reordering  of 
the  hierarchy  since,  by  virtue  of  the 
hierarchy  change,  the  relative  weights 
are  likely  to  shift  such  that  the  higher- 
ordered  surgical  class  has  a  lower 
average  weight  than  the  class  ordered 
below  it. 

Based  on  the  preliminary 
recalibration  of  the  DRGs,  we  proposed 
to  modify  the  surgical  hierarchy  for 
MDC  3  (Diseases  and  Disorders  of  the 
Ear,  Nose,  Mouth  and  ThroatJ  and  MDC 
9  (Diseases  and  Disorders  of  the  Skin, 
Subcutaneous  Tissue  and  Breast)  as 
follows: 

a.  In  Ml)C  3,  we  proposed  to  reorder 
Myringotomy  with  Tube  Insertion 
(DRGs  61  and  62)  above  Tonsil  and 
Adenoid  Procedure  Except 
Tonsillectomy  and/cH-  Adenoidectomy 
Only  (DRGs  57  and  58). 

b.  In  MDC  9,  we  proposed  to  reorder 
Skin,  Subcutaneous  Tissue  and  Breast 
Plastic  Procedures  (DRG  268)  above 
Breast  Procedures  (DRGs  257,  258,  259, 
260,  261.  and  262). 

We  received  no  comments  concerning 
the  proposed  surgical  hierarchy.  In 
addition,  based  on  a  test  of  the  proposed 
changes  using  the  most  recent  MetU'AR 
Ble  (June  1993)  and  the  revised 
GROUPER  software,  we  find  that  the 
changes  we  proposed  are  still  supported 
by  the  data  and  no  additional  changes 
are  required.  Therefore,  the  proposed 
surgical  hierarchy  is  incorporated  in 
this  final  rule  with  comment. 

6.  Refinement  of  Complications  and 
Comorbidities  List 

There  is  a  standard  list  of  diagnoses 
that  are  considered  complications  or 
comorbidities  (CCs).  This  list  was 
developed  by  physician  panels  to 
include  those  diagnoses  that,  when 
present  as  a  secondary  condition,  would 
be  considered  a  substantial 
complication  or  comorbidity.  In 
preparing  the  original  CC  list,  a 
substantial  CC  was  defined  as  a 
condition  that,  because  of  its  presence 
with  a  specific  principal  diagnosis, 
would  increase  the  length  of  stay  by  at 
least  1  day  for  at  least  75  percent  of  the 
patients. 

In  previous  years,  we  have  made 
changes  to  the  standard  list  of  CCs. 
either  by  adding  new  CCs  or  deleting 
CCs  already  on  the  list.  For  FY  1994,  we 


did  not  propose  any  changes  to  the 
current  CC  list. 

In  the  September  1, 1987  final  notice 
concerning  changes  to  the  DRG 
classification  system  (52  PR  33143),  we 
modified  the  GROUPER  logic  so  that 
certain  diagnoses  included  on  the 
standard  list  of  CCs  would  not  be 
considered  a  valid  CC  in  combination 
with  a  particular  principal  diagnosis. 
Thus,  we  created  the  CC  Exclusions 
List.  We  made  these  changes  to  preclude 
coding  of  closely  related  conditions,  to 
preclude  duplicative  coding  or 
inconsistent  coding  from  being  treated 
as  CCs,  and  to  ensure  that  cases  are 
appropriately  classified  between  the 
complicated  and  uncomplicated  DRGs 
in  a  pair. 

In  the  May  19, 1987  proposed  notice 
concerning  changes  to  the  DRG 
classification  system  (52  PR  18877),  we 
explained  that  the  excluded  secondary 
diagnoses  were  established  using  the 
following  five  principles: 

•  Chronic  and  acute  manifestations  of 
the  same  condition  should  not  be 
considered  CCs  for  one  another  (as 
subsequently  corrected  in  the 
September  1, 1987  final  notice  (52  FR 
33154)). 

•  Specific  and  nonspecific  (that  is, 
not  otherwise  specified  (NOS)) 
diagnosis  codes  for  a  condition  should 
not  be  considered  CCs  for  one  another. 

•  Conditions  that  may  not  co-exist, 
such  as  partial/total,  unilateral/bilateral, 
obstructed/unobstructed,  and  benign/ 
malignant,  should  not  be  considered 
CCs  for  one  another. 

•  The  same  condition  in  anatomically 
proximal  sites  should  not  be  considered 
CCs  for  one  another. 

•  Closely  related  conditions  should 
not  be  considered  CCs  for  one  another. 

The  creation  of  the  CC  Exclusions  List 
was  a  major  project  involving  hundreds 
of  codes.  The  FY  1988  revisions  were 
intended  to  be  only  a  first  step  toward 
refinement  of  the  CC  list  in  that  the 
criteria  used  for  eliminating  certain 
diagnoses  from  consideration  as  CCs 
were  intended  to  identify  only  the  most 
obvious  diagnoses  that  should  not  be 
considered  complications  or 
comorbidities  of  another  diagnosis.  For 
that  reason  and  in  light  of  comments 
and  questions  on  the  CC  list,  we  have 
continued  to  review  the  remaining  CCs 
to  identify  additional  exclusions  and  to 
remove  diagnoses  from  the  master  list 
that  have  been  shown  not  to  meet  the 
definition  of  a  CC  stated  above,  as 
appropriate.  (See  the  September  30, 
1988  final  rule  for  the  revision  made  for 
the  discharges  occurring  in  FY  1989  (53 
FR  38485),  the  September  1, 1989  final 
rule  for  the  revision  made  for  discharges 
occurring  in  FY  1990  (54  FR  36552).  the 


September  4. 1990  final  rule  for  the 
revision  made  for  discharges  occurring 
in  FY  1991  (55  FR  36126),  the  August 
30. 1991  final  rule  for  the  revision  made 
for  discharges  occurring  in  FY  1992  (56 
FR  43209),  and  the  September  1. 1992 
final  rule  for  the  revisions  made  for 
discharges  occurring  in  FY  1993  (57  FR 
39753).) 

We  proposed  a  limited  revision  of  the 
CC  Exclusions  List  to  take  into  account 
the  changes  that  will  be  made  in  the 
ICD-9-CM  diagnosis  coding  system 
effective  October  1, 1993.  (See  section 
U.B.8  of  this  preamble,  for  a  discussion 
of  these  changes.)  These  proposed 
changes  were  made  in  accordance  with 
the  principles  established  when  we 
created  the  CC  Exclusions  List  in  1987. 

Tables  6f  and  6g  in  section  V  of  the 
addendum  to  this  final  rule  contain  the 
revisions  to  the  CC  Exclusions  List  that 
will  be  effective  for  discharges  occurring 
on  or  after  October  1. 1993.  Each  table 
shows  the  principal  diagnoses  with 
proposed  changes  to  the  excluded  CCs 
Each  of  these  principal  diagnoses  is 
shown  with  an  asterisk  and  the 
additions  or  deletions  to  the  CC 
Exclusions  List  are  provided  in  an 
indented  column  immediately  following 
the  affected  principal  diagnosis. 

CCs  that  are  added  to  the  list  are  in 
Table  6f— Additions  to  the  CC 
Exclusions  List.  Beginning  with 
discharges  on  or  after  October  1,  1993, 
the  indented  diagnoses  will  not  be 
recognized  by  the  GROUPER  as  valid 
CCs  for  the  asterisked  principal 
diagnosis. 

CCs  that  are  deleted  from  the  list  are 
in  Table  6g — Deletions  bom  the  CC 
Exclusions  List.  Beginning  with 
discharges  on  or  after  October  1, 1993, 
the  indented  diagnoses  will  be 
recognized  by  the  GROUPER  as  valid 
CCs  for  the  asterisked  principal 
diagnosis. 

Copies  of  the  original  CC  Exclusions 
List  applicable  to  FY  1988  can  be 
obtained  from  the  National  Technical 
Information  Service  (NTIS)  of  the 
Department  of  Commerce.  It  is  available 
in  hard  copy  for  $73.00  and  on 
microfiche  for  $19.00,  plus  $3.00  for 
shipping  and  handling.  A  request  for  the 
FY  1988  CC  Exclusions  List  (which 
should  include  the  identification 
accession  number,  (PB)  88-133970) 
should  be  made  to  the  following 
address:  National  Technical  Information 
Service;  United  States  Department  of 
Commerce;  5285  Port  Royal  Road, 
Springfield,  Virginia  22161;  or  by 
calling  (703)  487-4650. 

Users  should  be  aware  of  the  fact  that 
all  revisions  to  the  CC  Exclusions  List 
(FYs  1989,  1990, 1991, 1992  and  1993) 
and  those  in  Tables  6f  and  6g  of  this 
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document  must  be  incorporated  into  the 
list  piirchased  from  NTIS  in  order  to 
obtain  the  CC  Exclusions  List  applicable 
for  discharges  occurring  on  or  after 
October  1. 1993. 

Alternatively,  the  complete 
documentation  of  the  GROUPER  logic, 
including  the  current  CC  Exclusions 
List,  is  available  from  3M/Health 
Information  Systems  (HIS),  which, 
under  contract  with  HCFA,  is 
responsible  for  updating  and 
maintaining  the  GROUPER  program. 
The  current  DRG  Definitions  Manual, 
Version  10.0.  is  available  for  $195.00, 
which  Includes  $15.00  for  shipping  and 
handling.  Version  11.0  of  this  manual, 
which  will  include  the  changes 
proposed  in  this  document  as  finalized 
in  response  to  public  comment,  will  be 
available  in  September  1993  for 
$195.00.  These  manuals  may  be 
obtained  by  writing  3M/HIS  at:  100 
Barnes  Road;  Wallingford.  Connecticut 
06492:  or  by  calling  (203)  949-0303. 

Please  specify  the  revision  or 
revisions  requested. 

We  received  two  comments 
concerning  changes  made  to  the  CC 
Exclusions  List  for  new  ICD-9-CM 
diagnosis  codes.  Those  comments  and 
our  response  are  set  forth  below  in  the 
section  describing  the  changes  to  the 
ICD-9-CM  coding  system  (section 
II.B.8.  of  this  preamble). 

7.  Review  of  Procedure  Codes  in  DRGs 
468,  476, and  477 

Each  year,  we  review  cases  assigned 
to  DRG  468  (Extensive  OR  Procedure 
Unrelated  to  Principal  Diagnosis),  DRG 
476  (Prostatic  OR  Procedure  Unrelated 
to  Principal  Diagnosis),  and  DRG  477 
(Nonextensive  OR  Procedure  Unrelated 
to  Principal  Diagnosis)  in  order  to 
determine  whether  procedures  are 
properly  assigned  among  these  DRGs. 

DRGs  468,  476,  and  477  are  reserved 
for  those  cases  in  which  none  of  the  OR 
procedures  performed  during  a  hospital 
inpatient  stay  is  related  to  the  principal 
diagnosis.  These  DRGs  are  intended  to 
capture  atypical  cases,  that  is,  those 
cases  not  occurring  with  sufficient 
frequency  to  represent  a  distinct, 
recognizable  clinical  group.  DRG  476  is 
assigned  to  those  discharges  in  which 
one  or  more  of  the  following  prostatic 
procedures  are  performed  and  are 
unrelated  to  the  principal  diagnosis: 
60.0    Incision  of  prostate 
60.12    Open  biopsy  of  prostate 
60. 1 5    Biopsy  of  periprostatic  tissue 
60.18    Other  diagnostic  procedures  on 

prostatic  and  periprostatic  tissue 
60.2  Transuremral  prostatectomy 
60.61    Local  excision  of  lesion  of 

prostate 
60.69    Prostatectomy  NEC 


60.93  Repair  of  prostate 

60.94  Control  ot  (postoperative) 
hemorrhage  of  prostate 

60.99    Other  operations  on  prostate 
All  remaining  OR  procedures  are 
assigned  to  DRGs  468  and  477,  with 
DRG  477  assigned  to  those  discharges  in 
which  the  only  procedures  performed 
are  nonextensive  procedures  that  are 
unrelated  to  the  principal  diagnosis. 
The  original  list  of  the  ICD-9-Q^ 
procedure  codes  for  the  procedures  we 
consider  nonextensive  procedures  if 
performed  with  an  unrelated  principal 
diagnosis  was  published  in  Table  6c  in 
section  IV  of  the  addendum  to  the 
September  30, 1988  final  rule  (53  FR 
38591).  As  part  of  the  September  4, 
1990.  August  30, 1991,  and  September 
1, 1992  final  rules,  we  moved  several 
other  procedures  from  DRG  468  to  477. 
(See  55  FR  36135,  56  FR  43212,  and  57 
FR  23625,  respectively.) 

We  annually  conduct  a  review  of 
procedures  producing  DRG  468  or  477 
assignments  on  the  basis  of  volume  of 
cases  in  these  DRGs  with  each 
procedure.  Our  medical  consultants 
then  identify  those  procedures 
occurring  in  conjunction  with  certain 
principal  diagnoses  with  sufficient 
frequency  to  justify  adding  them  to  one 
of  the  surgical  DRGs  for  the  MDC  in 
which  the  diagnosis  falls.  This  year's 
review  did  not  identify  any  necessary 
changes;  therefore,  we  did  not  propose 
to  move  any  procedures  from  DRGs  468 
or  477  to  one  of  the  surgical  DRGs. 

We  also  reviewed  the  list  of 
procedures  that  produce  assignments  to 
each  of  DRG  468,  476,  and  477  to 
ascertain  if  any  of  those  procedures 
should  be  moved  to  one  of  the  other 
DRGs  based  on  average  charge?  and 
length  of  stay.  Generally,  we  move  only 
those  procedures  for  which  we  have  an 
adequate  number  of  discharges  to 
analyze  the  data.  Based  on  our  review 
this  year,  we  proposed  several  moves. 

We  identified  two  prostatic 
procedures  currently  assigned  to  DRG 
468  that,  in  terms  of  resource  use, 
would  be  more  appropriately  classified 
in  DRG  476.  Therefore,  we  proposed  to 
assign  the  following  prostatic 
procedures  to  DRG  476: 

60.81  Incision  of  periprostat  c  tissue 

60.82  Excision  of  periprosta  ic  tissue 
Based  on  our  analysis  of  the  OR 

procedures  that  produce  DRG  477 
assignments,  we  discovered  five 
procedures  that  are  significantly  more 
resource  intensive  than  the  other 
procedures  assigned  to  that  DRG. 
Therefore,  we  proposed  to  move  the 
following  procedures  to  the  1  st  of 
procedures  that  result  in  assignment  to 
DRG  468: 


20.49  Other  mastoidectomy 
39.32    Suture  of  vein 

39.53    Repair  of  arteriovenous  fistula 
43.42    Local  excision  of  other  lesion  or 
tissue  of  stomach 

70.50  Repair  of  cystocele  and  rectocele 
Similarly,  after  reviewing  and 

analyzing  the  procedures  that  assign 
cases  to  DRG  468  to  determine  if  any  of 
those  procedures  might  more 
appropriately  be  classified  to  DRG  477, 
we  proposed  to  move  an  extensive 
number  of  cases  from  DRG  468  to  DRG 
477. 

All  of  the  reassignments  among  DRGs 
468,  476.  and  477  will  be  effective  with 
discharges  beginning  on  or  after  October 
1, 1993.  We  received  no  comments 
concerning  the  reassignments  from  DRG 
477  to  DRG  468  and  those  fitim  DRG  468 
to  DRG  476.  However,  we  received  one 
comment  on  the  procedures  we 
proposed  to  move  from  DRG  468  to  477 
as  follows. 

Comment:  One  commenter  suggested 
that  some  of  the  procedures  that  we 
proposed  to  move  to  DRG  477  involve 
considerably  more  resources  and  risk  to 
the  patient  than  the  other  procedures  in 
this  DRG.  The  commenter  requested  that 
we  reconsider  the  reassignment  of  the 
following  procedures: 
49.6    Excision  of  anus 
83.5    Bursectomy 
85.63     Rotator  cuff  repair 

85.93  Revision  of  implant  of  breast   . 

85.94  Removal  of  implant  of  breast 

85.95  Insertion  of  breast  tissue 
expander 

85.96  Removal  of  breast  tissue 
expander 

85.99    Other  operations  of  the  breast 

Response:  As  discussed  in  the 
proposed  rule  (58  FR  30228).  in 
analyzing  the  procedures  that  produce 
assignments  to  each  of  DRG  468, 476, 
and  477  for  possible  reassignment,  we 
use  a  two-step  approach.  First,  we 
consider  the  charge  and  length-of-stay 
for  each  procedure  compared  to  the 
overall  average  charge  and  length  of  stay 
for  the  DRG  in  which  the  procedure  is 
currently  assigned  and  the  DRG  to 
which  we  are  considering  reassignment. 
Second,  our  medical  consultants 
provide  clinical  evaluation  to  determine 
the  optimal,  appropriate  classification. 

In  a  few  cases,  we  proposed  to  move 
procedures  that  were  members  of  a  code 
"family."  based  on  the  charge  and 
length  of  stay  data  associated  with  other 
members  of  the  family.  This  was  the 
case  with  our  proposal  to  move  the  five 
breast  procedures.  The  FY  1992  charge 
and  length  of  stay  data  for  procedure 
codes  85.94  and  85.96  were  not  only 
well  below  the  average  charge  and 
length  of  stay  for  cases  assigned  to  DRG 
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468.  they  were  also  for  less  than  the 
average  charge  and  length  of  stay  for 
rases  assigned  to  DRG  477.  Based  on  the 
advice  of  our  medical  consultants  and  a 
review  of  the  breast  procedures 
currently  assigned  to  DRG  477,  we 
believe  that,  even  though  we  had  no 
cases  to  review  for  procedure  codes 
85.93.  85.95,  and  85.99.  they  should  all 
be  moved.  Since  we  review  this  list 
every  year,  we  can  analyze  the  validity 
of  our  change  in  future  years.  However, 
we  strongly  believe  the  move  is 
appropriate. 

For  the  other  three  procedures  cited 
by  the  commenter,  codes  49.6,  83.5,  and 
85.63,  we  had  average  charge  and  length 
of  stay  data  for  FY  1992.  Again,  each  of 
these  procedures  had  averages  that  were 
lower  than  the  DRG  477  averages. 
Therefore,  assigning  these  procedures  to 
DRG  477  ensures  more  appropriate 
payment  for  these  cases  based  on 
resource  use,  whereas  leaving  them  in 
DRG  468  not  only  overpays  these  cases 
but  serves  to  lower  the  average  charge 
and,  therefore,  the  relative  weight  for 
that  DRG  overall.  The  entire  list  of 
procedures  that  will  be  moved  ^m 
DRG  468  to  DRG  477  effective  with 
discharges  occurring  on  or  after  October 
1, 1993  is  set  forth  below  in  Table  6h 
in  section  V.  of  the  addendum  to  this 
final  rule  with  comment.  We  note  that, 
although  procedure  code  86.3  (other 
local  excision  or  destruction  of  lesion  or 
tissue  of  skin  and  subcutaneous  tissue) 
was  included  in  Table  6h  in  the 
proposed  rule,  this  procedure  in  not  an 
OR  procedure  and  should  be  removed 
bom  the  list.  (See  the  June  29,  1993 
correction  notice  (58  FR  34742).) 

8.  Changes  to  the  ICD-9-CM  Coding 
System 

As  discussed  above  in  section  n.B.l. 
of  this  preamble,  the  ICD-9-(^  is  a 
coding  system  that  is  used  for  the 
reporting  of  diagnoses  and  procedures 
performed  on  a  patient.  In  September 
1985,  the  ICD-9-CM  Coordination  and 
Maintenance  Committee  was  formed. 
This  is  a  Federal  interdepartmental 
committee  charged  with  the  mission  of 
maintaining  and  updating  the  ICD-9- 
CM.  This  includes  approving  coding 
changes,  and  developing  errata, 
addenda,  and  other  modifications  to  the 
ICD-9-CM  to  reflect  newly  developed 
procedures  and  technologies  and  newly 
identified  diseases.  The  Committee  is 
also  responsible  for  promoting  the  use 
of  Federal  and  non-Federal  educational 
programs  and  other  communication 
techniques  with  a  view  toward 
standardizing  coding  applications  end 
upgrading  the  quality  of  the 
classification  system. 


The  Committee  is  co-chaired  by  the 
National  Center  for  Health  Statistics 
(NCHS)  and  HCFA.  The  NCHS  has  lend 
responsibility  for  the  ICD-9-CM 
diagnosis  codes  included  in  Volume  1 — 
Diseases:  Tabular  List  and  Volume  2 — 
Diseases:  Alphabetic  Index,  while  HCFA 
has  lead  responsibility  for  the  ICD-9- 
CM  procedure  codes  included  in 
Volume  3 — Procedures:  Tabular  List  and 
Alphabetic  Index. 

The  Committee  encourages 
participation  in  the  above  process  by 
health-related  organizations.  In  this 
regard,  the  Committee  holds  public 
meetings  for  discussion  of  educational 
issues  and  proposed  coding  changes. 
These  meetings  provide  an  opportunity 
for  representatives  of  recognized 
organizations  in  the  coding  fields,  such 
as  the  American  Health  Information 
Management  Association  (AHIMA) 
(formerly  American  Medical  Record 
Association  (AMRA)),  the  American 
Hospital  Association  (AHA),  and 
various  physician  specialty  groups  as 
well  as  physicians,  medical  record 
administrators,  health  information 
management  professionals,  and  other 
members  of  the  public  to  contribute 
ideas  on  coding  matters.  After 
considering  the  opinions  expressed  at 
the  public  meetings  and  in  writing,  the 
Committee  formulates 
recommendations,  which  then  must  be 
approved  by  the  agencies. 

The  Committee  presented  proposals 
for  FY  1994  coding  changes  at  public 
meetings  held  on  May  7,  August  4,  and 
December  3, 1992,  and  finalized  the 
coding  changes  after  consideration  of 
comments  received  at  the  meetings  and 
in  writing  within  30  days  following  the 
December  1992  meeting.  The  initial 
meeting  for  consideration  of  coding 
issues  for  implementation  in  FY  1995 
was  held  on  May  6  and  7, 1993  and  a 
second  meeting  was  held  on  August  5, 
1993.  Copies  of  the  minutes  of  these 
meetings  may  be  obtained  by  writing  to 
the  co-chairpersons  representing  NCHS 
and  HCFA.  We  encourage  commenters 
to  address  suggestions  on  coding  issues 
involving  diagnosis  codes  to:  Sue 
Meads.  Co-Chairperson;  ICD-9-CM 
Coordination  and  Maintenance 
Committee;  NCHS;  rm.  9-58:  6525 
Belcrest  Road;  Hyattsville,  Marvland 
20782. 

Questions  and  comments  concerning 
the  procedure  codes  should  be 
addressed  to:  Patricia  E.  Brooks,  Co- 
Chairperson;  ICD-9-CM  Coordination 
and  Maintenance  Committee;  HCFA, 
Office  of  Coverage  and  Eligibility  Policy; 
rm.  401  East  High  Rise  Building;  6325 
Security  Boulevard;  Baltimore, 
Maryland  21207. 


The  ICD-9-CM  code  changes  that 
have  been  approved  will  become 
effective  October  1,  1993.  The  new  ICD- 
9-CM  codes  are  listed,  along  with  their 
DRG  classifications,  in  Tables  6a  and  6b 
(New  Diagnosis  Codes  and  New 
Procedure  Codes,  respectively)  in 
section  V  of  the  addendum  to  this  final 
rule  with  comment.  As  we  stated  above, 
the  code  numbers  and  their  titles  were 
presented  for  public  comment  in  the 
ICD-9-CM  Coordination  and 
Maintenance  Committee  meetings.  Both 
oral  and  written  comments  were 
considered  before  the  codes  were 
approved.  Therefore,  comments  were 
solicited  only  on  the  proposed  DRG 
classifications. 

The  Committee  has  also  approved  the 
expansion  of  certain  ICI>-9-CM  codes  to 
require  an  additional  digit  for  valid  code 
assignment.  Diagnosis  codes  that  have 
been  replaced  by  expanded  codes  or 
have  beien  deleted  are  in  Table  6c 
(Invalid  Diagnosis  Codes).  The  invalid 
diagnosis  codes  will  not  be  recognized 
by  the  GROUPER  beginning  with 
discharges  occurring  on  or  after  October 
1, 1993.  The  corresponding  new 
expanded  codes  are  included  in  Tables 
6a  and  6b.  Revisions  to  diagnosis  and 
procedure  code  titles  are  in  Tables  6d 
(Revised  Diagnosis  Code  Titles)  and  6e 
(Revised  Procedure  Code  Titles),  which 
also  include  the  proposed  DRG 
assigiunents  for  these  revised  codes. 

Throughout  the  year,  we  receive  many 
requests  from  hospitals,  doctors,  and 
others  for  advice  on  the  correct  coding 
of  hospital  inpatient  claims.  Often,  this 
request  follows  a  change  in  coding  made 
by  a  Peer  Review  Organization  (PRO) 
during  a  DRG  validation  review.  We 
would  like  to  reiterate  the 
responsibilities  and  authority  of  the 
PRO  concerning  correct  coding  as  well 
as  HCFA's  role  in  the  process  of  issuing 
coding  advice. 

Among  the  many  duties  of  the  PROs 
is  responsibility  for  validating  the 
accuracy  of  coded  data  on  hospital  bills 
for  Medicare  beneficiaries.  The  PROs 
verify  that  the  ICD-9-CM  codes  on  the 
bill  acciirately  represent  the  principal 
and  secondary  diagnoses  and 
procedures  reported  for  Medicare 
patients.  The  PROs  retain  the  ultimate 
authority  for  coding  decisions  and  DRG  - 
validation  concerning  individual  claims 
of  these  patients.  The  PROs  should 
follow  any  official  coding  advice  they 
have  received  from  HCFA  through  the 
regional  offices. 

Because  of  the  rapidly  changing 
nature  of  medical  technology,  as  well  as 
accurate  coding  and  sequencing  of 
discharge  diagnoses,  PROs  occasionally 
have  questions  concerning  coding 
policy.  The  PROs  forward  their 
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questions  to  HCFA  central  office 
through  their  regional  offices.  After 
consulting  with  AHIMA  and  AHA,  and 
obtaining  clearance  from  NCHS,  HCFA 
sends  its  response  to  the  regional  office 
that  made  the  request.  Copies  are  also 
sent  to  all  other  regional  offices  to  share 
the  information  with  PROs  in  their 
areas.  Additional  copies  are  sent  to  the 
SuperPRO.  NCHS,  AHA.  and  AHIMA 
for  further  dissemination. 

The  effective  date  of  implementation 
of  the  coding  advice  is  the  date  of  the 
response.  Approved  final  coding  policy 
sent  as  instructions  to  the  PROs 
supersedes  any  previously  printed 
coding  advice.  In  disputes  about  correct 
coding,  final  decisions  by  HCFA  and 
NCHS  will  prevail. 

Since  any  correspondence  concerning 
HCFA's  coding  instructions  to  the  PROs 
is  hi  the  public  domain,  that 
correspondence  may  be  reprinted  in  any 
trade  publication.  For  example,  AHIMA 
has  published  these  responses  in  their 
Journal  of  AHIMA  on  a  regular  basis. 
We  encourage  widespread 
dissemination  of  this  official  advice  to 
assure  greater  consistency  in  coding 
practices  for  Medicare  claims. 

The  comments  we  received  regarding 
the  ICD-9-CM  coding  changes  fall  into 
four  general  categories:  Errors  in  our 
Tables  6a  through  6f:  disagreement 
about  the  assignment  of  a  new  or 
revised  code  as  a  CC;  various  requests 
for  additional  information  about  the 
ICD-9-CM  codes;  and  comments  about 
coding  policy. 

Based  on  the  comments  and  our  own 
review,  we  have  corrected  several 
misspellings  and  missing  words  in  the 
code  descriptions  in  Tables  6a  and  6d. 
The  codes  for  which  changes  have  been 
made  are  as  follows: 
Table  6a:  078.88.  250.22.  250.23.  451.82. 

451.83.  451.84,  704.02.  733.12. 

733.16.  V73.88,  and  V73.98, 
Table  6d:  250.20.  250.21.  and  995.0 

The  latter  three  categories  of 
comments  are  addressed  below. 

Comment:  We  received  two  commtents 
urging  us  to  change  our  designation  of 
new,  expanded  diagnosis  code  440.23 
(Atherosclerosis  of  the  extremities  with 
ulceration)  from  non-CC  to  CC  The 
commffliters  believe  that  the  new  code, 
440.23,  is  intended  as  a  replacement  for 
code  707.1  (Ulcer  of  lower  limbs,  except 
decubitus),  which  is  considered  a  CC, 
and,  thus,  reason  that  code  440.23 
should  also  be  a  CC 

Response:  The  new  code  440.23  is  one 
of  three  new  codes  that  are  further  fifth- 
digit  expansions  of  the  existing  440.2 
category  of  codes  for  atherosclerosis  of 
the  arteries  of  the  extremities.  The  new 
440.2X  codes  allow  far  mora  specific 


diagnoses  to  be  coded  in  certain  cases. 
There  are  cases  that  curren  Jy  may  be 
coded  with  707.1  that  now  will  be 
coded  with  440.23.  but  the  new  code 
does  not  repbce  707.1.  Code  707.1  will 
still  be  used  as  is  appropriate.  That  is. 
both  codes  will  be  available  for  use.  but 
each  describes  different  diagnoses. 

We  disagree  with  the  cornmenter's 
assertion  that  440.23  shou  d  be 
designated  as  a  CC  becausn  707.1  is  a 
CC  The  two  codes  describe  different 
etiologies.  The  decision  to  make  440.23 
a  non-CC  was  based,  in  pa"t,  on  the 
example  of  code  454.0  (Varicose  veins 
of  the  lower  extremities,  with  ulcer). 
The  latter  diagnosis  is  a  non-CC  and  the 
coding  structure  is  similar  to  that  used 
for  the  ulcer  described  by  440.23. 
Further,  our  clinical  experts  beheve  that 
the  diagnosis  described  b}  440.23  is 
similar  in  severity  and  resource  use  to 
that  described  by  454.0,  and,  therefore, 
should  not  be  designated  is  a  CC. 

Comment:  One  commer.ter  objected  to 
the  non-CC  designation  given  to  some  of 
the  diabetes  mellitus  codes  (250.10. 
250.20.  250.30.  250.40,  250.50.  250.60. 
250.70,  250.80.  250.90]  that  are 
currently  counted  as  CCs.  The 
commenter  stales  that  diabetes  melUtus. 
both  insulin  dependent  aid  noninsulin 
dependent,  has  been  considered  a 
comorbid  condition  for  rcany  years. 

Response:  Although  the  diagnosis 
code  numbers  for  diabetes  cited  by  the 
commenter  are  the  same  numbers  that 
cxirrently  exist,  they  will  no  longer 
describe  the  same  conditions  effective 
October  1, 1993.  The  diabetes  mellitus 
codes  have  been  revised  r-o  that  instead 
of  two  fifth-digit  categorios,  there  are 
now  four.  The  cited  codes  (those  ending 
with  a  fifth-digit  of  "0")  will  now  be 
used  to  code  only  those  cases  in  which 
the  patient  has  diabetes  t'lat  is  adult- 
onset  type,  noninsulin  dependent,  and 
not  stated  as  uncontrolled.  The  other 
three  series  of  fifth-digit  codes,  which 
describe  more  serious  dif  betes  mellitus 
diagnoses,  are  ail  designated  as  CCs. 

We  based  our  decision  to  designate 
the  "0"  category  codes  as  non-CCs  on 
the  clinical  judgment  of  cur  medical 
consultants,  who  believe  that  these 
patients  do  not  require  the  same  level  of 
resource  use  as  patients  classified  by  the 
remaining  250  category  of  codes.  We 
expect  that  with  the  new  diabetes  codes, 
which  allow  much  more  specific 
identification  of  patients  diabetic 
clinical  profile,  we  will  be  better  able  to 
evaluate  the  resources  required  by 
patients  who  have  di3bet3s  as  a 
secondary  diagnosis. 

Comment:  We  received  two  comments 
regarding  Tables  6f,  Additions  to  the  OC 
Exclusions  List,  and  6g.  Deletions  From 
the  CC  Exclusions  list,  snt  fofth  in 


section  V  of  the  addendum  to  this  final 
rule  with  comment  period.  One 
commenter  pointed  out  that  nine  of  the 
non-CC  diabetes  codes  {250.10,  250.20. 
250.30,  250.40.  250.50.  250.60.  250.70. 
250.80.  250.90)  appear  in  Table  6f.  The 
commenter  believes  that  only  diagnosis 
codes  that  are  designated  as  CCs  should 
appear  in  that  table.  The  other 
commenter  noted  that  code  665.14 
(Rupture  of  uterus  during  labtv. 

Eostpartum  condibon  or  compUcation) 
ad  not  been  removed  as  it  should  have 
been  from  Table  6g. 

Response:  Section  ILB.6  of  the 
preamble,  above,  provides  a  full 
explanatian  of  the  Additions  to.  and 
Deletions  from,  the  CC  Exclusions  lists, 
Tables  6f  and  6g.  The  appearance  in 
Table  6f  of  the  diabetes  diagnosis  codes 
specified  by  the  commenter  is  correct. 
The  codes  appear  two  ways  in  that 
table,  as  principal  diagnoses  and  as 
additions  to  the  exclusions  listed  in 
columns  below  the  principal  diagnoses. 
In  table  6f,  the  asterisked  codes  denote 
principal  diagnoses  for  which  the  list  of 
codes  that  are  in  an  indented  column 
beneath  it  will  not  be  counted  as  CCs. 
For  example,  when  code  250.10  is  a 
principal  diagnosis,  as  denoted  with  an 
asterisk,  the  codes  listed  beneath  it 
(250.02.  250.03.  250.12,  250.13.  *   *   * 
780.03)  will  not  be  counted  as  a  CC 
when  coded  for  the  same  case.  When  a 
code  that  was  previously  a  OC  becomes 
a  non-CC  due  to  coding  revisions  (for 
example,  250.10).  it  will  be  printed  in 
this  list  as  one  of  the  members  in  the 
indented  columns  boieath  the  prindpal 
diagnoses,  as  is  appropriate,  because  it 
will  no  longer  count  as  a  CC  for  the 
listed  (or  any)  principal  diagnosis. 

Regarding  the  second  cornmenter's 
concern,  code  665.14  appears  in  TaiAo 
6g  because  it  is  now  an  invalid  code  and 
is,  therefore,  being  removed  from  the  CC 
excIusioQs  list.  We  note  that  all  of  the 
diagnosis  codes  that  wen  considered 
CCs  and  that  are  now  invalid  codes  (see 
Table  6c)  appear  in  Table  6g. 

Comment:  One  commenter  requested 
that  we  pubUsh  revised  diagnosis  code 
category  headings  when  a  formerly  valid 
diagnosis  code  is  made  invalid  due  to  a 
revision  of  the  codes  in  that  group  to 
require  a  fifth  digit.  These  four-digit, 
invalid  codes  sometimes  become 
category'  headings  for  the  vahd  fifth- 
digit  codes  that  were  subdivided  from 
the  four-digit  code.  The  commenter 
recommends  that  the  revised  category 
title  headings  also  be  added  to  the 
Tables  set  kaih  in  the  proposed  and 
final  rules. 

Response:  We  publish  the  1CD-9-CM 
coding  system  changes  in  the  proposed 
and  final  rules  in  oider  to  display  our 
CC  and  DRG  assigiunents  of  new  and 


46282  Federal  Register  /  Vol.  58.  No.  168  /  Wednesday.  September  1.  1993  /  Rules  and  Regulations 


revised  codes.  We  also  publish  an 
informational  list  of  invalid  codes  that 
will  no  longer  be  recognized  by  the 
Medicare  GROUPER.  The  proposed  and 
final  prospective  payment  rules  are  not 
a  replacement  for  ICI>-9-CM  coding 
manuals.  We  publish  only  that  coding 
information  that  is  necessary  for  public 
understanding  and  implementation  of 
the  DRG  classification  system. 
Therefore,  we  do  not  believe  that  we 
should  publish  the  information 
reouested  by  the  commenter. 

Comment:  We  received  one  comment 
approving  the  addition  of  a  Bfth-digit  to 
diagnosis  code  category  530  (Diseases  of 
esophagus);  however,  the  commenter 
stated  that  this  change  does  not 
ehminate  the  sequencing  dilemma 
between  DRGs  174  and  175  and  DRGs 
182  through  184.  The  commenter 
believes  the  design  of  the  fifth-digits  in 
this  category  should  follow  the  same 
methodology  as  category  535  (Gastritis 
and  duodenitis)  to  ensure  comparable 
DRG  grouping. 

Response:  As  discussed  above  in  this 
section  of  the  preamble,  suggestions  on 
coding  issues  involving  diagnosis  codes 
should  be  addressed  to  Sue  Meads  at 
NCHS. 

Comment:  Several  commenters  were 
disappointed  in  the  very  minor  changes 
made  to  Volume  3  of  the  ICD-9-CM  (the 
procedure  codes)  for  FY  1994.  One 
commenter  stated  that  Volume  3  has  not 
kept  pace  with  the  many  advances  in 
surgical  techniques  and  several 
commenters  stated  that  changes  in  these 
codes  that  were  discussed  at  the 
Coordination  and  Maintenance 
Committee  meetings  held  on  May  7  and 
December  12, 1992  were  not 
implemented  in  spite  of  broad  public 
support. 

Hesponse:  There  are  severe  physical 
space  constraints  that  limit  the  number 
of  changes  that  can  be  made  to  the 
procedure  codes  in  Volume  3.  HCFA  is 
aware  that  this  Volume  does  not  contain 
the  most  current  codes  to  match 
changing  technology,  but,  due  to  its 
current  configuration.  Volume  3  is 
limited  to  4-digit  codes.  To  date,  there 
has  been  no  consensus  on  how  this 
Volume  should  be  revised  to 
accommodate  more  codes.  We  will 
continue  to  explore  possible  solutions  to 
this  problem. 

Revisions  and  changes  that  are 
discussed  at  the  Coordination  and 
Maintenance  Committee  meetings 
during  a  particular  year  do  not 
necessarily  become  final  code  changes. 
These  meetings  are  a  forum  for 
discussion  of  ICD-9-CM  coding  changes 
and  policy.  As  noted  above,  a  Federal 
interdepartmental  committee,  the  ICD- 
9-CM  Coordination  and  Maintenance 


Committee,  is  charged  with  the  mission 
of  maintaining  and  updating  the  ICD-9- 
CM  coding  system.  At  the  public 
meetings  of  the  Committee,  coding 
issues  that  have  been  brought  to  the 
Committee's  attention  are  introduced  for 
discussion  with  the  public.  Also,  at 
these  meetings,  educational  coding 
information  is  presented.  The  final 
dianges  made  to  the  coding  system  are 
made  through  consensus  of  the 
Committee  members  after  consideration 
of  the  oral  comments  made  at  the 
meetings  and  the  written  comments 
received  in  the  30  days  following  the 
final  meeting  for  the  year  (generally 
held  in  December). 

We  again  encourage  commenters  to 
address  questions,  comments,  and 
suggestions  on  issues  involving 
diagnosis  codes  to  Sue  Meads  and  those 
concerning  the  procedure  codes  to 
Patricia  E.  Brooks  at  the  addresses  set 
forth  above. 

Comment:  We  received  several 
comments  about  the  information 
presented  in  the  proposed  rule 
concerning  coding  advice  provided  by 
HCFA  to  its  Peer  Review  Organizations 
(PROs).  Commenters  are  concerned  that 
the  advice  HCFA  provides  to  the  PROs 
and  HCFA  Regional  Offices  is  not 
immediately  available  to  the  public  and 
that  this  advice  is  being  given  without 
benefit  of  public  comment.  One 
commented  stated  that  HCFA  should  not 
have  the  authority  to  make  coding 
decisions  without  public  comment  and 
publication. 

Further  concerns  expressed  were  that 
the  consistency  of  coding  information 
will  not  be  maintained  if  the 
information  is  not  disseminated 
uniformly:  that,  if  the  implementation 
date  is  the  date  of  HCFA's  response  to 
the  PRO  inquiry,  there  is  no  assurance 
that  all  an'ected  parties  across  the  nation 
will  know  about  changes  in  time  to 
implement  the  changes  concurrently; 
and  that  HCFA  seems  to  be  abandoning 
the  existing  process  for  reaching 
consensus  in  coding  advice. 

Pesponse:  The  process  HCFA  uses  to 
communicate  coding  advice  for 
Medicare  beneficiaries  to  the  PROs  has 
been  in  place  since  HCFA  entered  into 
the  PRO  contract  agreements  several 
years  ago.  The  description  of  that 
process  in  the  proposed  rule  was 
informational  and  certainly  not 
intended  to  be  an  announcement  of  a 
policy  change. 

As  stated  above  in  this  section  of  the 
preamble,  the  PRO  retains  the  ultimate 
authority  for  coding  decisions  and  DRG 
validation  concerning  individual  claims 
of  Medicare  patients.  In  disputes  about 
correct  coding,  final  decisions  by  HCFA 


and  NCHS  will  prevail,  as  has  always 
been  the  case. 

While  we  cannot  maintain  mailing 
lists  for  dissemination  of  our 
correspondence  concerning  coding 
instructions  to  the  PROs,  it  is  in  the 
public  domain  and  may  be  reprinted. 

9.  Other  Issues 

a.  DRG  Refinements.  For  several 
years,  we  have  been  analyzing  major 
refinements  to  the  DRG  classification 
system  to  compensate  hospitals  more 
equitably  for  treating  severely  ill 
Medicare  patients.  'Diese  refinements, 
generally  referred  to  as  severity  of 
illness  adjustments,  would  be  based  on 
using  certain  complications  and 
comorbidities  (CCs)  to  create  DRGs 
specifically  for  very  ill  patients  who 
consume  far  more  resources  than  do 
other  patients  classified  to  the  same 
DRGs  in  the  current  system.  This 
approach  has  been  taken  by  various 
other  groups  in  refining  the  DRG 
system,  most  notably  the  research  done 
for  Yale  and  the  changes  incorporated 
by  the  State  of  New  York  into  its  all- 
payer  DRG  system. 

Our  preliminary  work  on  these 
refinements  is  almost  finished.  As 
discussed  in  more  detail  below,  our 
plan  is  to  incorporate  comments  and 
suggestions  we  receive  and  to  consider 
proposing  the  complete  system  as  part 
of  the  FY  1995  prospective  payment 
system  proposed  rule,  which  will  be 
published  in  the  spring  of  1994. 
However,  as  the  final  rule  published  on 
September  1, 1992  (57  FR  39761) 
suggests,  we  would  not  propose  to  make 
significant  changes  to  the  DRG 
classification  system  unless  we  are  abfe 
either  to  improve  our  ability  to  predict 
coding  changes  by  validating  in  advance 
the  impact  that  potential  DRG  changes 
may  have  on  coding  behavior,  or  to 
make  methodological  changes  to 
prevent  building  the  inflationary  effects 
of  the  coding  changes  into  future 
program  payments. 

Section  1886(d)(4)(C)(iii)  of  the  Act 
mandates  that  DRG  reclassification  and 
recalibration  changes  should  be 
implemented  in  such  a  manner  that 
aggregate  payments  are  not  affected. 
Moreover,  we  do  not  believe  it  is 
prudent  policy  to  make  changes  for 
which  we  cannot  predict  the  effect  on 
the  case-mix  index  and,  thus,  payments. 
Our  goal  is  to  refine  our  methodology  so 
that  we  can  fulfill,  in  the  most 
appropriate  manner,  both  the  statutory 
requirement  to  make  appropriate  DRG 
classification  changes  and  to  recalibrate 
DRG  relative  weights  (as  mandated  by 
section  1886(d)(4)(C)  of  the  Act)  and  the 
statutory  mandate  to  make  DRG  changes 
in  a  budget  neutral  manner. 
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In  addition  to  the  sererity  changes, 
we  also  intend  to  improve  the 
classification  and  relative  weights  of  the 
DRCs  that  apply  to  newborns,  children, 
and  maternity  patients.  The  Medicare 
popalation  does  not  include  many  of 
these  individuals.  The  original  DRG 
classiHcation  system  was  developed 
from  analysis  of  claims  data 
representative  of  the  total  inpatient 
population.  When  we  calculated  the 
original  Medicare  weights  for  the  DRGs 
to  which  newborn,  children  and 
maternity  patients  are  classified,  we 
used  non-MedPAR  discharge  records 
from  Maryland  and  Michigan  hospitals 
because  there  were  either  no  MedPAR 
cases  or  too  few  cases  classified  to  these 
DRGs  to  provide  a  reasonably  precise 
estimate  of  the  average  cost  of  care.  (See 
the  September  1,  1983  prospective 
payment  final  rule  with  comment    . 
period  (48  FR  39768).)  Since  that  time, 
because  of  the  lack  of  MedPAR  data, 
these  low-volume  DRGs  have  not  been 
analyzed  and  refined,  and  the  relative 
wei^ts  assigned  to  them  may  no  longer 
be  entirely  reflective  of  the  resources 
needed  to  treat  the  patients.  We  again 
intend  to  rely  on  data  bases  outside  the 
MedP,\R  file  to  supplement  our  data. 

We  received  several  comments  related 
to  DRG  refinement." 

Comment:  While  the  comments  we 
received  were  generally  supportive  of 
our  plans  to  refine  the  DRGs  to 
compensate  hospitals  more  equitably  for 
treating  severely  ill  Medicare  patients. 
two  commenters  expressed  opposition 
to  the  suspension  of  adjustments 
mandated  by  section  1886(d){4)(C}(i)  of 
the  Act,  slating  that  DRG  improvements 
should  not  be  delayed  because  of 
HCFA's  inability  to  guarantee  budget 
neutrality.  One  commenter  believes 
concan  over  the  impact  of  changes  in 
coding  behavior  should  not  cause  a 
delay  in  implementation  as  we  have  the 
ability  to  correct  for  forecasting  errors  in 
subsequent  years.  Another  commenter 
stated  that  our  statutor\-  responsibility 
requires  reasonable  effort  to  assiire 
budget  neutrality  but  does  not  mandate 
that  actual  budget  neutrality  be 
achieved.  This  commenter 
recommended  that  we  either  refine  the 
current  method  of  estimating  DRG 
classification  impact  or  develop  a  new 
model  for  estimating  the  effects  of  DRG 
refinements.  The  commenter  continued 
that  we  should  not  limit  ourselves  to 
relatively  minor  "tinkering"  and 
believes  that  refusal  to  implement 
improvements  in  DRG  payment  equity 
is  inappropriate. 

Besponse:  Our  concerns  over  our 
ability  to  predict  the  impact  of  coding 
chaogae  <m  DRG  dasaificatian.  and  the 
limitations  of  our  ncalibraban 


methodology  in  establishing  budget 
neutrality,  are  discussed  in  detail  in  the 
June  4, 1992  proposed  rule  (57  FR 
23626)  and  the  September  1,  1992  final 
rule  (57  FR  39759).  in  those  documents, 
we  stated  our  decision  to  limit  DRG 
modifications  to  relatively  insignificant 
changes  that,  in  the  aggrt^ate.  will 
increase  program  payments  by  less  than 
0.1  percent  if  we  haveurderestimated 
by  10  percent  the  number  of  cases  that 
will  receive  more  favorable  payment 
under  the  DRG  classifica  :ion  changes 
that  provide  incentives  for  coding 
improvement.  In  that  proposed  rule,  we 
solicited  public  comment  on  possible 
approaches  that  could  be  implemented 
in  the  future  by  legisiaticn  or 
administratively  to  account  for  coding 
changes  that  result  from  revisions  in  the 
DRGs.  However,  to  date,  we  have  not 
received  any  recommenced 
methodology  for  DRG  recalibration  that 
is  both  feasible  and  appropriate.  (See 
the  September  1. 1992  final  rule  (57  FR 
39762)  for  a  full  discussion  of  the 
comments  we  received  and  our 
responses.) 

The  comments  received  in  response  to 
our  statement  concerning  future  DRG 
refinement  do  not  offer  practical 
solutions  to  the  problems  we  encounter 
in  cading  changes  and  ll^^e  inflationary 
effects  that  accompany  our  current  DRG 
recalibration  methodology.  First,  as  to 
the  suggestion  that  we  not  delay 
implementation  of  DRG  rwverity 
refinements  because  we  lave  the  ability 
to  correct  forecasting  ej-r  jrs  in  future 
years,  we  note  that  we  have  made 
retroactive  adjustments  in  the  past  but 
they  have  been  less  than  satisfactory 
and  have  met  with  stron  j  resistance.  In 
fact,  it  was  after  we  mad  j  a  reduction  of 
1.22  percent  in  the  DRG  relative  weights 
effective  for  FY  1990  to  rdjust  for  an 
increase  in  the  average  cise-weight 
value  due  to  several  DRC;  classification 
changes  made  effective  in  FY  1987  that 
Congress  enacted  section 
1886(d)(4)(CMiii)  of  the  Act.  (See  the 
September  1,  1989  final  -ule  (54  FR 
36468)  for  a  detailed  4efcription  of  the 
retroactive  reduction  in  DRG  relative 
weights.)  As  noted  abovo,  this  section 
requires  that  each  year's  DRG 
classification  and  recalibration  changes 
be  budget  neutral  to  the  year  before. 
Therefore,  contrary  to  the  commenter's 
belief,  we  do  not  luve  the  authority  to 
correct  past  forecasting  errors. 

We  continue  to  behev  3  that,  in  the 
interests  of  fiscal  responsibility,  the  best 
method  of  piedicting  thi  \  impwct  of  DRG 
changes  is  one  that  sohns  the  problem 
before  it  occurs  or  as  socn  theraa^r  as 
pocsible.  Any  adjustmei  t  methodology 
must  be  seoi  at  finr  and  nan|m.nitive. 
Retraaotiva  atijaatiiients  ara  vaat*  oAaa 


peroeived  as  punitive  ntJuet  than  as 
compensatory. 

Section  1886(d)(4)(CKiii)  of  the  Act 
clevly  requires  that  reclassification  and 
recalibration  changes  beginning  with  FY 
1991  be  made  in  a  manner  that  assures 
that  the  aggregate  payments  are  neither 
greater  than  nor  less  than  the  aggregate 
pa^Tnents  that  would  have  been  made 
without  the  changes.  While  we  agree 
with  the  commenter  that  we  canno* 
guarantee  "actual  budget  neutrality," 
our  interpretation  of  this  mandate  is  that 
we  assure  that,  to  the  best  of  our  ability, 
the  reclassification  and  recalibration 
changes  do  not  affect  aggregate 
payments.  Thus,  the  DRG  dianges  we 
make  must  be  based  on  the  data  we  have 
available  and  that  data  must  be  reliable 
to  predict  how  case-mix  will  change 
based  on  these  DRG  changes. 

We  reiterate  our  commitment  to 
making  changes  in  the  DRG  system  to 
improve  payment  equity  and  our  belief 
tliat  it  is  not  prudent  policy'  to  make 
changes  for  which  we  cannot  predict  the 
effect  on  the  average  case-mix  index 
value  and,  thus,  payments.  The 
incentives  to  code  the  highest-weighted, 
appropriate  DRG  in  any  severity 
adjustment  system  must  be  balanced  by 
predictable  forecasting  and  recalibration 
precision. 

Comment:  Another  commenter, 
supporting  our  approach  to  improve 
equity  to  hospitals  treating  severely  ill 
Medicare  patients,  made  two 
suggestions.  First,  DRG  refinement 
should  be  kept  simple  so  that  it  is  not 
costly  to  implement  and  is  relatively 
easy  to  audit,  and,  second, 
consideration  should  be  given  to  State 
proems  that  have  already  instituted 
severity  adjustments  for  hospital 
reporting  on  private  pay  patients.  This 
commenter  believes  that  multiple 
severity  systems  will  impose  financial 
burdens  on  hospitals  and  recommends 
that  States  be  brought  into  the 
consultative  process  to  consider  data 
requirements. 

Response:  We  agree  that  any  DRG 
refinement  should  be  efficient  and 
efficacious,  incurring  minimal 
implementation  and  operating  costs.  In 
oar  quest  for  severity  measurements  that 
would  enhance  hospital  payment 
equity,  we  have  made  a  significant 
investriMnt  in  the  assessment  of  a 
variety  of  severity  systems.  One  of  our 
criteria  for  evaluating  these 
methodologies  has  been  the  ease  with 
which  it  oould  be  introduced  into  the 
cuiTWit  DRG  grouping  systems  0\si  goal 
has  been  to  identify  a  system  that 
distinguishes  levels  of  severity  of  ilbe^ 
but  at  the  same  time  imposes  little 
change  in  the  infaraMtian  reqinrad  or 
necessary  oodiqg.  Thus,  wa  hen 
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focused  on  indicators  for  severity  that 
rely  on  information  routinely  collected 
on  hospital  systems. 

We  appreaate  the  suggestion  that  we 
consider  State  programs  that  are  already 
deveIop>ed  to  avoid  duplication  and 
resulting  multiple  severity  systems.  As 
noted  in  the  proposed  rule  (58  FR 
30230)  and  above,  we  have  considered 
State  severity  systems,  primarily  the 
system  currently  operative  in  New  York 
State. 

In  addition,  we  have  completed 
evaluation  of  other  severity  systems 
currently  in  use  at  the  State  level,  most 
notably  the  Yale  refined  DRGs,  used  by 
the  Ohio  State  Department  of  Health, 
and  Medisgroups,  required  by 
Pennsylvania  for  all  hospital  reporting. 
We  are  receptive  to  comments  and 
suggestions  from  States,  as  well  as  other 
interested  parties,  and  look  forward  to 
evaluating  their  recommendations  as 
applicable  to  Medicare  DRG  refmement. 
Once  we  finish  the  preliminary  work  on 
our  severity  adjustments,  we  plan  to 
consult  with  interested  organizations. 
We  intend  to  publish  a  notice  in  the 
Federal  Register  announcing  the 
availability  of  our  draft  proposal  and 
reauesting  public  comment,  which  we 
will  take  into  consideration  before 
formally  proposing  a  revised  DRG 
classification  system. 

Comment:  We  received  one  comment 
recommending  that  the  severity 
adjustment  for  hospitals  also  include 
review  of  the  physician  side  of  the 
Medicare  payment  equation.  While 
expressing  approval  of  our  e^oris  to 
refine  DRGs  to  account  for  severity 
differences  between  hospital  patient 
populations,  this  commenter  believes 
that,  in  many  cases,  the  patients  that 
require  the  most  extreme  resource  use  in 
the  hospital  also  require  the  most  from 
the  physician.  The  commenter 
acknowledges  that  the  data  they  have 
seen  at  this  time  does  not  address  the 
potential  linkages  between  the  hospital 
and  physician  but,  nevertheless, 
recommends  that  our  severity  review 
include  the  physician  payment  ^ 

component  of  health  care  cost. 

Response:  We  acknowledge  the 
importance  of  maintaining  a  perspective 
on  health  care  costs  that  includes  all 
providers  and  suppliers  of  health  care 
services,  including,  but  not  limited  to, 
hospitals  and  physicians.  We  appreciate 
the  commenter's  recognition  of  data 
limitations  that  impede  linking 
physician  and  hospital  costs  into 
episodes  of  care.  We  have  concentrated 
our  efforts  on  data  that  were  more 
readily  available  and  reliable,  as  we 
believe  this  to  be  more  productive  in 
severity  measurement  assessment,  but 
do  not  deny  the  role  of  physician 


payment  in  the  total  cost  of  care.  As  we 
progress  in  our  evaluation,  we  shall  be 
alert  for  possible  data  sources  that 
would  enhance  our  DRG  refinement. 

Comment:  We  received  one  comment 
concerning  the  planned  improvement  of 
the  classification  and  relative  weights  of 
the  DRGs  that  apply  to  newborns, 
children,  and  maternity  patients.  The 
commenter  believes  the  non-Medicare 
data  we  use  to  improve  these  DRGs 
should  include  discharges  from  a  wide 
variety  of  geographic  areas.  Further,  we 
were  cautioned  against  the  use  of  charge 
information  in  determining  relative 
weights.  The  commenter  believes  that, 
due  to  competitive  pricing  strategies 
involved  with  maternity  services, 
charges  may  not  be  a  good  measure  of 
relative  resource  consumption  and 
requested  that  we  consider  using 
available  cost  information  in  refining 
DRG  relative  weights  associated  with 
non-Medicare  cases. 

Response:  We  agree  with  the 
commenter  that  a  geographically 
dispersed  data  base  will  best  reflect 
hospital  inpatient  resource  use  for  the 
pediatric,  newborn,  and  maternity  cases 
that  are  not  represented  with  sufficient 
volume  in  the  Medicare  population. 
Since  calculating  the  original  Medicare 
weights  for  the  DRGs  to  which  these 
cases  are  assigned,  based  on  data  from 
Maryland  and  Michigan,  we  have 
acquired  access  to  other  data  sources. 
We  intend  to  use  a  data  base 
representing  a  national  distribution  of 
hospital  claims  to  supplement  MedPAR 
data. 

In  response  to  the  commenter's 
suggestion  that  cost  information,  rather 
than  charges,  be  used  as  the  basis  for 
establishing  the  relative  weights  for  the 
pediatric,  newborn,  and  maternity 
patients,  we  have  not  yet  progressed  far 
enough  in  our  analysis  to  decide  what 
data  will  be  used  to  calculate  the  DRG 
weights.  In  calculating  the  DRG  relative 
weights  for  Medicare  discharges,  we 
believe  the  use  of  charge  data  ensures  a 
timely  measure  of  resource 
consumption  with  maximum  internal 
consistency  and  external  validity.  That 
is,  fully  coded  Medicare  charge  data 
contains  detailed  information  on 
diagnoses,  procedures,  age,  sex,  and 
discharge  destination,  thus  permitting 
more  accurate  classification  of  cases 
than  is  possible  using  Medicare  cost- 
based  data. 

The  choice  of  a  data  base  to  construct 
relative  DRG  weights  that  most 
accurately  reflect  current  relative 
resource  use  has  been  a  basic  issue  in 
recalibration.  Since  FY  1986,  the  DRG 
weights  have  been  based  on  charge  data. 
For  a  discussion  of  the  options 
considered  and  the  reasons  we  chose  to 


use  charge  data  beginning  in  FY  1986, 
we  refer  the  reader  to  the  rules 
published  on  June  10,  1985  (50  FR 
24372)  and  September  3,  1985  (55  FR 
35652).  Briefly,  in  order  to  determine  if 
DRG  relative  weights  based  on  charges 
accurately  reflected  the  relative  resource 
consumption  across  DRGs,  we 
conducted  a  study  that  compared 
relative  DRG  weights  computed  based 
on  costs  with  those  based  on  charges  for 
the  same  fiscal  year.  We  found  the  cost- 
based  weights  and  the  weights  based  on 
charges  were  highly  correlated,  with  a 
correlation  coefficient  of  .99. 

We  most  recently  addressed  the  issue 
of  recalibration  based  on  cost  data 
versus  charge  data  in  the  September  1, 
1989  final  rule  (54  FR  36470).  In  that 
document,  we  stated  our  belief  that 
charge  data  continue  to  be  preferable  to 
the  use  of  cost  data.  Ancillary  "costs" 
are,  in  fact,  ancillary  charges  adjusted 
by  cost-to-charge  ratios,  and,  thus,  are 
dependent  on  charge  data  and  are 
subject  to  the  same  limitations  as  the 
"charge"  weights.  In  addition,  the  most 
current  Medicare  charge  data  available 
run  approximately  2  years  behind  the 
impending  fiscal  year  (for  example,  we 
are  using  FY  1992  data  to  establish 
relative  weights  for  FY  1994),  while  the 
cost  data  lag  by  at  least  3  years  and 
considerably  longer  for  audited  data. 
The  use  of  older  cost  data  would  delay 
the  recognition  of  new  technologies  and 
changes  in  medical  practice  patterns. 

Therefore,  we  continue  to  oelieve 
that,  in  general,  the  advantages  of  using 
fully  coded,  timely  charge  data 
outweigh  any  disadvantages  that  are 
inherent  in  the  use  of  these  data.  We 
note  that  every  effort  is  being  made  to 
ensure  that  our  data  and  subsequent 
analysis  will  result  in  valid  and  reliable 
DRG  classifications  and  relative  weights 
for  the  newborn,  pediatric,  and 
maternity  DRGs. 

b.  Mechanical  Ventilation.  Over  the 
past  several  years,  based  on  comments 
we  have  received,  we  have  made  several 
changes  to  the  DRG  classification 
system  in  order  to  recognize  the  higher 
costs  of  patients  who  require 
mechanical  ventilation.  Also,  the  ICI>- 
9-CM  procedure  codes  for  mechanical 
ventilation  and  related  procedures  have 
undergone  several  revisions  to  better 
identify  these  patients. 

Beginning  with  discharges  occurring 
on  or  after  October  1,  1987  (FY  1988). 
a  new  DRG  was  created  for  patients  on 
mechanical  ventilation  in  M£>C  4 
(Diseases  and  Disorders  of  the 
Respiratory  System)  (52  FR  33146, 
September  1,  1987).  Those  patients 
assigned  to  a  medical  DRG  in  MDC  4 
who  also  receive  mechanical  ventilation 
(procedure  code  93.92  (Other 
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mechanical  assistance  to  respiration)) 
through  insertion  of  an  endotracheal 
tube  (procedure  code  96.04)  were 
assigned  to  new  DRG  475  (Respiratory 
System  Diagnosis  with  Ventilator 
Support).  At  the  same  time,  we  created 
DRG  474  (Respiratory  System  Diagnosis 
with  Tracheostomy)  for  those  patients  in 
MDC  4  who  receive  a  tracheostomy 
(procedure  codes  31.1,  31.21,  or  3i.29). 

Effective  October  1. 1988  (FY  1989). 
procedure  code  93.92  was  revised  to 
"Other  mechanical  ventilation'"  and  a 
new  code  93.90  was  created  for 
continuous  positive  airway  pressure 
(CPAP).  which  had  previously  been 
included  in  procedure  code  93.92.  The 
classification  rules  for  DRG  475  were 
revised  to  incorporate  this  coding 
change  so  that  medical  cases  in  MDC  4 
with  both  procedure  codes  96.04  and 
93.92  or  93.90  would  be  assigned  to  that 
DRG  (53  FR  38591.  September  30,  1988). 

The  DRG  classification  for  mechanical 
ventilation  patients  assigned  to  DRG  475 
was  again  revised  effective  with 
discharges  beginning  on  or  after  October 
1, 1989  to  address  the  problem  that 
hospitals  were  experiencing  with 
patients  on  mechanical  ventilation  who 
had  been  intubated  before  being 
admitted  to  the  hospital  (54  FR  36454, 
September  1. 1989).  With  this  change, 
the  intubation  code  (96.04)  would  no 
longer  be  required  for  assignment  to 
DRG  475.  Thus,  the  only  procedure  code 
necessary  for  assignment  to  DRG  475 
would  be  the  mechanical  ventilation 
(code  93.92).  The  new  classification 


allowed  mechanical  ventilation  patients 
who  had  been  intubated  or  had  a 
tracheostomy  performed  elsewhere  to  be 
assigned  to  DRG  475  in  the  receiving 
hospital  (when  the  patient  has  no 
tracheostomy  or  suiigical  procedure 
performed  during  the  hospital  stay  and 
has  a  principal  diagnosis  in  MDC  4). 

As  a  part  of  the  FY  1991  changes  to 
the  DRG  classiHcation  system,  we 
created  two  new  DRGs  for  patients  who 
receive  a  tracheostomy  curing  their 
inpatient  stay  (DRGs  482  and  483). 
Cases  are  assigned  to  these  DRGs  based 
on  the  presence  of  a  tracheostomy 
procedure  code  before  t  ley  are  assigned 
by  diagnosis  to  an  MDC  (55  FR  36015. 
September  4, 1990).  As  noted  above, 
before  this  change,  a  tracheostomy  case 
was  assigned  to  DRG  474  only  if  the 
principal  diagnosis  was  assigned  to 
MDC  4.  In  response  to  t.iat  revision,  we 
received  many  comments  requesting 
that  we  make  a  similar  3xpansion  for  the 
mechanical  ventilation  DRG.  One  of  the 
problems  we  foresaw  \«  ith  such  an 
expansion  was  distingi  ishing  between 
patients  who  received  rhort-term 
ventilator  assistance  frim  those  who 
require  long-term  ventilation.  Clearly, 
the  latter  group  would  consume  far 
more  resources  than  th  3  former. 
However,  the  procedure  codes  in  place 
at  the  time  merely  den  )ted  that 
mechanical  ventilatior  had  been 
performed  and  not  its  duration.  We 
stated  that  we  would  continue  to 
analyze  this  issue. 


In  an  attempt  to  cximplete  that 
analysis,  effective  with  discharges 
occiuring  on  or  after  October  1, 1991. 
pro(»dure  tx>de  93.92  was  replaced  with 
three  new  codes  that  denote  time  spent 
on  mechanical  ventilation.  These  new 
codes  are:  96.70  (Continuous 
mechanical  ventilation  of  unspecified 
duration),  96.71  (Continuous 
mechanical  ventilation  for  less  than  96 
consecutive  hours),  and  96.72 
(Continuous  mechanical  ventilation  for 
96  consecutive  hours  or  more)  (56  FR 
43298;  August  30, 1991). 

The  first  full  year  of  data  using  these 
new  codes  (FY  1992)  has  become 
available  for  analysis.  (The  FY  1992  data 
are  used  to  propose  changes  to  the  FY 
1994  DRG  classification  and  relative 
weights  and  to  calculate  the  final 
weights  for  that  year.)  We  analyzed  the 
mechanical  ventilation  cases  in  a  10 
percent  sample  of  the  FY  1992  cases 
posted  to  the  MedPAR  file  as  of 
September  30, 1992.  We  determined  the 
average  charge  and  length  of  stay  (LOS) 
for  these  cases  by  prcx^dure  code  and 
by  MDC,  looking  separately  at  surgical 
and  medical  cases.  We  believe  that  it  is 
important  to  separate  the  medical  and 
surgical  cases  because  patients  who  are 
undergoing  surgery  are  often  routinely 
intubated  and  receive  mechanical 
ventilation  during  the  procedure  and  for 
a  short  period  of  time  thereafter.  The 
following  table  shows  the  results  based 
on  the  10  percent  sample. 


Procedure 
(»de 


96.70 
96.71 
96.72 


Duration  of  continuous  ventilation 


Unspecified 
<96  hours  . 
>96  hours  . 


Type 


Medical 
Surgical 
Medical 
Surgical 
Medical 
Surgk^l 


Numt>er  of 
cases 


353 

77 

10,657 

2.500 

5,207 

2.081 


Average 
charge  ($) 


24,474 
60.864 
17,584 
33,967 
43,981 
91,566 


Average 
LOS  (Days) 


11.9 
27.3 
88 
14.9 
19.1 
381 


Since  our  preliminary  analysis  of  the 
10  percent  sample  strongly  suggests  that 
there  may  be  a  need  for  further  DRG 
refinement  of  these  mechanic:al 
ventilation  cases,  especially  those  with 
long-term  ventilation,  we  intend  to 
analyze  alternative  approaches  using  the 
complete  MedPAR  data.  We  believe  that 
changes  to  the  DRG  classification 
system  that  might  require  modification 
of  the  basic  DRG  logic,  such  as  would 
be  required  to  address  mechanical 
ventilation  cases  outside  the  usual  MDC 
structure,  similar  to  tracheostomies, 
should  be  considered  in  (xinjunction 
with  DRG  refinements  to  account  for 
severity  of  illness  differences. 


Depending  on  the  clarsification 
structure  that  emerges  from  the 
refinement  activity,  it  could  be  possible 
to  address  the  mechar  ical  ventilation 
cases  within  the  basic  structure  of  the 
revised  classification  system  by.  for 
example,  grouping  su:h  cases  with 
other  high  resource  ctses  within  the 
existing  DRGs  (or  group  of  DRGs).  On 
the  other  hand,  we  m  ght  need  to 
establish  new  DRGs  exclusive  to 
mechanical  ventilation  to  which  cases 
would  be  assigned  on  the  basis  of 
procedure  codes  rather  than  first 
assigning  them  to  an  MDC  based  on  the 
princnpal  diagnosis.  Therefore,  we  will 
complete  our  analysis  of  the  mechanical 


ventilation  c:ases  and  consider  the 
appropriate  placement  of  these  c:ases  as 
a  part  of  the  larger  DRG  refinement 
work. 

Comment:  A  national  organization 
made  several  recommendations 
regarding  the  mechanical  ventilation 
cases.  They  recommended  that 
procedure  codes  96.71  and  96.72  be 
used  permanently  and  for  all  cases 
involving  mechanical  ventilation  and 
that  these  codes  be  revised  to  increase 
the  threshold  that  identifies  the 
duration  of  the  continuous  mechanical 
ventilation  from  96  hours  to  120  hours. 
They  also  recommended  that  we 
restructure  DRG  483  (now  entitled 
"Tracheostomy  Except  for  Face,  Mouth, 
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and  Neck  Dia^^oses")  by  assigning 
cases  to  this  DRC  based  on  the  duration 
of  mechanical  ventilation,  not  on  the 
method  used  to  achieve  the  ventilation; 
that  is,  assign  all  long-term  mechanical 
ventilation  cases  (identified  by  code 
96.72)  to  DRG  483.  regardless  of 
whether  the  ventilation  was  achieved  by 
endotracheal  intubation  or  by 
tracheostomy.  The  commenter 
recommended  that  assignment  to  this 
new  DRG  483  continue  to  be  made 
before  MDC  assignment.  The  commenter 
also  recommended  that  the  title  of  DRG 
483  be  revised  to  reflect  these 
classification  changes  and  suggested  the 
title  "Prolonged  Mechanical 
Ventilation." 

Response:  Procedure  codes  96.71  and 
96.72  for  mechanical  ventilation  will 
continue  to  be  valid  and  used  in  their 
current  form  (that  is,  with  the  same  code 
number  and  title  description]  unless 
they  are  made  invalid  or  revised 
according  to  the  process  described  in 
section  II. B. 8  of  tnis  preamble  (Changes 
to  the  ICD-9-CM  Coding  System).  The 
recommendation  to  revise  the  codes  by 
increasing  the  threshold  that  identifies 
the  duration  of  continuous  mechanical 
ventilation  from  96  hours  to  120  hours 
has  been  forwarded  to  the  staff 
responsible  for  the  procedure  code 
revisions  and  will  be  discussed  at  the 
December  2, 1993  Coordination  and 
Maintenance  Committee  Meeting.  We 
note,  however,  that  the  current  time 
duration  of  96  hours  was  decided  upon 
based  on  the  recommendation  of  the 
commenter's  organization.  Any  change 
in  that  designation  will  result  in  another 
2-year  wait  for  data  related  to  the  new 
codes. 

Regarding  the  recommendation  to 
require  the  use  of  procedure  codes  96.71 
and  96.72  to  identify  all  cases  in  which 
mechanical  ventilation  is  used  (and  the 
duration  of  that  ventilation),  we  expect 
hospitals  to  fully  code  every  case  using 
the  Uniform  Hospital  Discharge  Data  Set 
(UHDDS)  definitions  and  instructions. 
The  number  of  diagnosis  and  procedure 
codes  that  hospitals  are  able  to  report  to 
the  Medicare  program  through  the 
billing  process  was  increased  from  five 
to  nine  diagnosis  codes  and  from  three 
to  six  procedure  codes  effective  October 
1,  1991  (56  FR  43213.  August  30.  1991). 
(Hospitals  that  had  to  make  internal 
changes  to  accommodate  the  expansion 
were  allowed  a  delay  until  April  1. 
1992.)  Our  main  purpose  in  expanding 
the  fields  was  to  provide  us  with 
additional  information  that  we  need  to 
base  future  DRG  classification  revisions 
on  the  most  complete  possible  data 
analysis. 

As  we  noted  in  the  proposed  rule  (58 
FR  30231)  and  above,  in  Uiis  section,  we 


will  consider  the  commenter's 
recommendation  to  restructure  DRG  483 
or  create  a  similar  pre-MDC  DRG  for 
long-term  mechanical  ventilation  cases 
as  a  part  of  our  larger  DRG  severity  of 
illness  refinements. 

c.  DRG  209  (Major  joint  and  limb 
reattachment  procedures  of  lower 
extremity)  In  an  effort  to  address 
concerns  regarding  the  resources 
required  for  cases  involving  major  joint 
replacements  of  the  lower  extremity,  we 
have  been  analyzing  these  cases  over  the 
past  few  years  to  determine  whether  or 
not  alternative  DRG  classifications 
would  improve  clinical  coherence  and 
better  relate  a  hospital's  patient  mix  to 
its  resource  demands. 

Effective  with  discharges  on  or  after 
October  1.  1989  (FY  1990),  the  ICD-9- 
CM  procedure  codes  were  revised  to 
differentiate  between  initial  joint 
replacements  and  revisions  of  joint 
replacements,  and  no  longer 
differentiated  between  joint 
replacements  that  used  methacryiate 
cement  and  those  that  did  not  (54  FR 
36466  and  36549.  September  1.  1989). 

The  data  on  these  codes  for  joint 
replacements  and  revisions  of  joint 
replacements  became  available  for 
analysis  of  DRG  changes  for  FY  1992  as 
set  forth  in  tbe  September  4.  1990  final 
rule.  Our  analysis  showed  that  although 
the  revision  of  hip  replacement  cases 
are  more  expensive  than  the  initial  hip 
replacement  cases  assigned  to  DRG  209 
(Major  loint  and  Limb  Reattachment 
Procedures),  the  difference  was  not 
enough  to  justify  reclassifying  the 
revision  cases  (56  FR  43205).  However, 
the  analysis  did  indicate  that  separating 
the  procedures  of  the  upper  extremity 
and  procedures  of  the  lower  extremity 
would  improve  the  DRG  classification. 
Therefore,  the  upper  extremity 
procedures  were  removed  from  DRG  209 
and  assigned  to  a  new  DRG  491  (Major 
Joint  and  Limb  Reattachment 
Procedures  of  Upper  Extremity),  and  the 
title  of  DRG  209  was  revised  to  "Major 
Joint  and  Limb  Reattachment 
Procedures  of  Lower  Extremity." 

In  the  September  1,  1992  final  rule, 
we  again  addressed  the  classification  of 
cases  to  DRG  209.  In  that  rule,  we 
analyzed  the  assignment  of  major  limb 
reattachment  procedures.  Although  we 
made  no  change  to  the  DRG  209 
assignments,  we  received  comments 
that  we  should  address  major  joint 
replacements  of  the  lower  extremity  that 
involve  infection  or  mechanical 
complications.  The  commenters  stated 
that  these  cases  are  extremely  resource 
intensive  and,  because  a  small  number 
of  specialty  hospitals  treat  a 
disproportionate  number  of  these  cases, 
the  hospitals  are  being  systematically 


underpaid  under  the  current  DRG  209. 
In  response,  we  stated  that  we  would 
evaluate  this  issue  as  a  part  of  our  FY 
1994  DRG  analysis  (57  FR  39751). 

We  analyzed'DRG  209  cases  with  a 
principal  diagnosis  of  infection  or  a 
principal  diagnosis  of  mechanical  or 
other  complication.  The  diagnoses  used 
in  this  analysis  are  listed  below: 
Infection  diagnoses: 

711.05  Pyogenic  arthritis  of  the 
pelvic  region  and  thi^h 

711.06  Pyogenic  arthntis  of  the 
lower  leg 

711.07  Pyogenic  arthritis  of  the 
ankle  and  foot 

996.66  Infection  and  inflammatory 
reaction  due  to  internal  joint 
prosthesis 

996.67  Infection  and  inflammatory 
reaction  due  to  other  internal 
orthopedic  device,  implant,  and 
graft 

Complication  (mechanical  or  other) 

diagnoses: 
733.1     Pathological  fracture 
996.4    Mechanical  complication  of 

internal  orthop)edic  device,  implant. 

and  graft 

996.77  Other  complications  due  to 
internal  joint  prosthesis 

996.78  Other  complications  due  to 
other  internal  orthopedic  device, 
implant,  and  graft 

We  analyzed  the  average  standardized 
charges  and  average  length  of  stay  for 
DRG  209  cases  with  a  principal 
diagnosis  of  infection  or  mechanical  or 
other  complication  and  for  cases 
without  such  principal  diagnoses.  We 
found  that  approximately  10  percent  of 
the  total  DRG  209  cases  have  one  of  the 
infection  or  complication  diagnoses  as 
principal.  However,  the  average  charge 
and  length  of  stay  for  those  cases  is  only 
slightly  higher  than  that  for  all  cases.  In 
addition,  the  differences  are  well  within 
one  standard  deviation  of  the  average 
charge.  Therefore,  we  did  not  propose 
any  changes  to  the  classification  of  cases 
in  DRG  209. 

Comment:  We  received  a  comment 
requesting  that  we  quantify  our 
discussion  (that  is.  provide  numerical 
descriptions)  and  provide  additional 
data  on  various  groupings  of  the 
infection,  complication,  and  other  cases 
in  DRG  209.  The  commenter  also 
requested  that  we  evaluate  the  issues  of 
infection  and  complication  of  prior  hip 
replacements  separately,  as  they  had 
previously  requested.  The  commenter 
also  requested  that  we  evaluate  the 
impact  of  the  disproportionate 
distribution  that  concentrates  these 
more  complicated  cases  in  a  few 
specialty  hospitals. 

Response:  "ro  evaluate  the  issue  of 
whether  or  not  the  more  complicated 
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hip  replacements,  which  involve 
infection  or  complications,  should  be 
classiHed  separately  from  the 
noncomplicated  cases  in  DRG  209,  we 
analyzed  various  classifications  of  these 
cases.  The  cases  with  infection  or 
mechanical  or  other  complications  as 
principal  diagnosis  were  evaluated  as  a 


group.  We  believe  that  iiis  grouping  of 
complicated  cases  is  re  lective  of  the 
types  of  infection  and  complication 
cases  that  the  orthopedic  specialty    ■ 
hospitals  treat.  This  grr  up  of 
complicated  cases  was  compared  to  the 
other  (noninfection  and 
noncomplication)  case",  in  DRG  209  and 


Type  of  case 


to  all  cases  assigned  to  DRG  209  under 
the  current  classification.  We  also 
evaluated  the  infection  cases  separately 
from  the  mechanical  and  other 
complication  cases.  A  10  percent 
sample  of  the  FY  1992  cases  (posted  to 
the  MedPAR  as  of  September  30, 1992) 
was  used  for  this  analysis,  and  the 
results  are  summarized  below. 


ORG  209:  (All  cases)  

DRG  209:  Wittioul  PDx  inlection  or  complication 
DRG  209  With  PDx  of  infection  or  complication 

DRG  209:  Witti  PDx  of  inlection  

DRG  209;  Witti  PDx  of  complication  


Number  of 
cases 


26.791 
24,111 

2.660 
109 

2,571 


Average 
charge  ($) 


18.903 
18,625 
21,401 
31,782 
20,961 


Average 

ler>gth  of 

stay  (days) 


98 

98 

10.2 

170 

99 


In  this  10  percent  sample,  there  were 
26,791  cases  in  DRG  209  with  an 
average  charge  of  $18,903  and  an 
average  length  of  stay  of  9.8  days. 
Approximately  10  percent  of  the  cases 
in  DRG  209  have  either  an  infection  or 
a  complication  (as  indicated  by  the 
principal  diagnosis  (PDx))  and  have  an 
average  charge  of  $21,401,  which  is  only 
$2,498  (13  percent)  higher  than  the 
average  charge  of  all  cases  in  DRG  209. 
We  note  that  cases  with  a  principal 
diagnosis  of  infection  only  have  a  much 
higher  charge  ($31,782)  than  the  average 
for  DRG  209  overall.  However,  there  are 
fewer  than  0.5  percent  of  the  total.  DRG 
209  cases  in  this  category.  Based  on 
these  findings,  no  revision  to  the 
classification  of  the  cases  in  DRG  209 
was  proposed. 

Regarding  the  commenter's  reque.st  for 
additional  data  with  which  to  evaluate 
these  cases,  as  noted  in  the  proposed 
rule  (58  FR  30261),  the  complete 
MedPAR  file  is  available  to  the  public 
for  $3,250  per  fiscal  year  requested.  This 
file,  known  as  the  "Expanded  Modified 
MedPAR  File."'  is  created  twice 
annually;  the  initial  version  for  the 
proposed  rule  (May)  and  the  final 
version  at  publication  of  the  final  rule 
(September).  Requesters  may  call  the 
Division  of  Data  Documentation  and 
Release  request  line  at  (410)  597-5151 
or  write  to:  Health  Care  Financing 
Administration,  Public  Use  Files, 
Accounting  Division,  P.O.  Box  17255. 
Baltimore,  Maryland  21203-7255. 

d.  Epilepsy.  Effective  October  1,  1989, 
the  diagnosis  codes  identifying  epilepsy 
were  modified  to  distinguish  between 
intractable  and  nonintractable  epilepsy. 
In  addition,  we  added  two  new 
•  procedure  codes  to  identify  special 
procedures  typically  performed  in  the 
diagnosis  and  treatment  of  intractable 
epilepsy.  Since  the  data  on  claims  using 
these  codes  became  available,  we  have 


conducted  analyses  tc  determine  if  the 
resource  requirements  of  patients  with 
intractable  epilepsy  ciffer  from  those 
required  for  all  other  epilepsy  patients. 
(See  the  August  30, 1991  final  rule  (56 
FR  43215)  and  the  September  1, 1992 
final  rule  (57  FR  39810).)  As  a  result  of 
these  previous  analyses,  we  concluded 
that,  although  intractable  epilepsy 
patients  have  higher  charges  than  do 
patients  with  nonin'ractable  epilepsy, 
these  differences  are  not  significant 
enough  to  warrant  any  DRG 
classification  change. 

This  year,  we  continued  to  monitor 
the  resources  that  prospective  payment 
hospitals  use  in  treating  epilepsy 
patients.  The  analysis  set  forth  in  the 
proposed  rule,  based  on  FY  1992 
MedPAR  data  updated  through 
December  1992.  identified  21.684 
discharges  with  a  principal  diagnosis  of 
epilepsy  in  DRGs  24.  25,  and  26 
(Seizure  and  Headache).  These  patients 
represent  29  percert  of  all  patients 
assigned  to  these  DRGs,  which  is  the 
same  percentage  as  in  last  year's 
analysis  using  FY  1991  MedPAR  data. 
Intractable  epilepsy  patients  account  for 
less  than  4  percent  of  the  DRGs'  total 
discharges,  which  ;s  also  similar  to  the 
FY  1991  data. 

This  recent  analysis  resuhed  in 
findings  comparab  e  to  previous 
analyses;  that  is,  the  intractable  epilepsy 
cases  incur  higher  average  charges 
($8,524)  than  the  nonintractable  cases 
($6,958).  These  charges  compare  to 
average  charges  of  $7,303  for  all  cases 
assigned  to  DRGs  24.  25,  and  26.  For  all 
three  DRGs,  the  average  charge  incurred 
by  patients  with  intractable  epilepsy 
remains  higher  than  the  average  charge 
for  nonintractable  epilepsy  patients  and 
the  average  charge  of  each  of  the  DRGs 
overall.  However,  'his  difference  is  well 
within  the  variation  in  charges  above 
and  below  the  average  charge. 


We  also  analyzed  the  average  charge  . 
for  those  epilep.sy  patients  who  received 
video  and  radio-telemetered 
electroencephalographic  monitoring 
(procedure  code  89.19)  and  intracarolid 
amobarbital  testing  (procedure  code 
89.10).  These  are  the  special  tests 
performed  in  the  diagnosis  and 
treatment  of  intractable  epilepsy 
patients.  The  results  of  our  analysis 
show  that  both  intractable  and 
nonintractable  patients  receive  these 
services.  For  procedure  code  89.10,  the 
average  charge  for  patients  recei\'ing 
this  ser\ice  is  below  the  average  charge 
for  each  of  the  DRGs  and  for  both 
intractable  and  nonintractable  cases. 
When  procedure  code  89.19  is  present, 
the  average  charge  is  higher  than  the 
average  charge  for  DRGs  24  and  25.  but 
below  the  average  charge  for  all 
intractable  patients  in  DRGs  24  and  26. 
However,  with  fewer  than  1  percent  of 
the  total  epilepsy  cases  reporting  89.10 
and  only  1.6  percent  reporting  89.19,  we 
do  not  believe  there  is  sufficient  data  to 
support  a  definitive  statement  regarding 
the  impact  on  charges  as  a  resuh  of 
using  of  these  procedures.  Psychological 
services,  another  frequently  cited 
service  for  intractable  patients,  were 
reported  with  even  less  frequency,  with 
only  six  cases  (an  increase  from  the  two 
cases  in  our  previous  analysis). 

Provider-level  analysis  identified  975 
hospitals  treating  intractable  epilepsy 
patients.  There  were  844  hospitals 
treating  fewer  than  5  cases,  83  hospitals 
with  5  to  10  cases  each,  and  48  with  10 
or  more  cases.  The  average  charges  for 
these  hospitals  follow  a  normal 
distribution,  with  some  incurring 
average  charges  above  and  some  below 
the  average  charge  for  all  cases.  We  note 
that,  of  the  17  hospitals  with  20  or  more 
intractable  epilepsy  discharges,  13  (76 
percent)  had  a  lower  average  charge  for 
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those  cases  than  the  average  charge  /or 
all  hospitals.  Contrary  to  the  assertions 
of  high-volume  epilepsy  treatment 
centers,  our  analysis  leads  us  to 
conclude  that  these  hospitals  may  not 
be  as  disadvantaged  by  the  current 
classification  as  other  hospitals  might 
be 

In  conclusion,  our  analysis  of  both 
intractable  and  nonintractable  epilepsy 
cases  using  FY  1992  MedPAR  data 
conRrms  our  prior  conclusion  that, 
although  intractable  epilepsy  patients, 
particularly  those  with  video- 
telemetered  monitoring,  do  incur  higher 
charges  than  patients  without 
intractable  epilepsy  or  telemetry,  these 
differences  are  not  currently  of 
significant  magnitude  to  justify  a  new 
ORG  or  other  modification  to  the 
existing  DRCs  for  these  cases.  We  note, 
as  we  have  in  the  past,  that  without 
accurate  coding  for  the  intensive 
services  required  for  diagnosis  and 
treatment  of  these  patients,  we  cannot 
document  consistent  and  reliable 
differences  between  patients  receiving 
neurodiagnostic  services  and  those  not 
using  these  services.  Given  the  low 
volume  of  patients,  the  minimal 
differences  in  average  charges  between 
intractable  epilepsy  cases  and  those  of 
the  DRG  overall,  the  distribution  of 
cases  across  a  large  number  of  hospitals, 
and  the  inconsistencies  in  charges 
between  high-volume  and  other 
hospitals,  we  find  there  is  insufficient 
evidence  to  justify  a  DRG  modification 
at  this  time.  Therefore,  we  did  not 
propose  any  changes  in  DRG  assignment 
for  epilepsy  patients. 

Comment:  We  received  one  comment 
concerning  the  assignment  of  intractable 
epilepsy  patients.  The  commenter 
disagreed  with  our  decision  not  to 
revise  the  DRG  classification  system  for 
patients  with  intractable  epilepsy, 
particularly  those  receiving  intensive 
neurodiagnostic  monitoring.  The 
commenter  believes  the  DRG 


classification  does  not  account  for  the 
greater  resource  use  of  these  patients 
due  to  the  difficulty  in  identifying  these 
patients  because  there  are  a  limited 
number  of  codes  available  and  hospitals 
fail  to  consistently  use  the  available 
codes.  Further,  the  commenter 
continued.  HCFA  limited  its  analysis  to 
averaged  data  that  do  not  account  for 
the  financial  risks  facing  hospitals  with 
specialized  epilepsy  centers.  The 
commenter  believes  that  FroFAC's 
recommendation  in  its  March  1. 1992 
report  for  a  revision  of  the  DRG  system 
for  intractable  epilepsy  patients, 
especially  those  receiving  intensive 
neurodiagnostic  monitoring,  is  a  more 
accurate  representation  of  the  financial 
problems  faced  by  hospitals  with 
epilepsy  centers  and  encourages  us  to 
reassess  its  analysis  and  implement 
FroFAC's  recommendation.  (See  the 
June  4.  1992  proposed  rule  for  a  copy 
of  this  recommendation  (57  FR  23891) 
and  the  September  1. 1992  final  rule  for 
our  response  to  this  recommendation 
(57  FR  39810).)  In  addition,  the 
commenter  encourages  us  to  work  with 
the  epilepsy  community  to  develop  a 
more  accurate  data  base  so  that  a  fair 
determination  can  be  made  as  to  the 
appropriate  adjustment  in  the  DRG 
cia.ssification  system  for  epilepsy 
patients. 

The  commenter  also  referred  to  an 
analysis  conducted  by  HCFA  that 
identified  average  charges  for  patients 
under  the  age  of  63  with  intractable 
epilepsy.  In  that  analysis,  patients  under 
the  age  of  65  years  classified  to  DRG  25 
whose  claims  included  procedure  code 
89.19  (Video  and  radio-telemetered 
electroencephalographic  monitoring) 
showed  hi^er  average  charges 
compared  to  other  patients  assigned  to 
that  DRG.  According  to  the  commenter. 
this  is  the  population  at  risk:  The 
disabled  Medicare  beneficiary  under  age 
40  who  is  admitted  to  a  specialized 
epilepsy  center  for  comprehensive 


evaluation.  The  commenter  expressed 
concern  that  this  specific  analytic 
finding  was  not  addressed  in  the 
proposed  rule. 

The  commenter  concluded  by 
referencing  proposed  budget 
reconciliation  legislation  that  included  a 
provision  requiring  the  Secretary  to 
analyze  data  for  intractable  epilepsy 
patients  admitted  for  neurodiagnostic 
monitoring  and  to  revise  the  DRG 
classification  system  for  these  patients 
as  appropriate. 

Response:  Since  the  data  using  the 
revised  diagnosis  codes  that  distinguish 
between  intractable  and  nonintractable 
epilepsy  first  became  available  with  the 
FY  1990  MedPAR,  we  have  routinely 
analyzed  the  costs  of  treating  epilepsy, 
comparing  intractable  and 
nonintractable  charges  with  and  without 
the  use  of  procedure  codes  89.10  and 
89.19.  Our  results  have  consistently 
found  that,  although  intractable 
epilepsy  patients  were  indeed  more 
costly  to  treat  than  nonintractable  cases. ' 
the  difference  was  not  sufficient  to 
warrant  any  DRG  classification  change. 

Since  publication  of  the  proposed 
rule,  we  have  updated  our  analysis  of 
both  intractable  and  nonintractable 
epilepsy  cases  using  the  latest  update  to 
the  FY  1992  MedPAR  file  (June  1993). 
Our  reassessment  of  these  data  confirms 
our  prior  conclusion  that,  although 
intractable  epilepsy  patients, 
particularly  those  with  video- 
telemetered  monitoring,  do  incur  higher 
charges  than  patients  without 
intractable  epilepsy  or  telemetry,  the 
difference  is  not  currently  of  significant 
magnitude  to  justify  a  new  DRG  or  other 
modification  to  the  existing  DRGs  for 
these  cases.  The  following  table 
summarizes  our  most  recent  epilepsy 
analysis  findings,  comparing  the  average 
charges  between  epilepsy  and  other 
cases  assigned  to  the  same  DRG.  For 
each  entry,  the  number  of  cases  is 
included  in  parenthesis. 


Intractable 
epilepsy 

Nonintractable 
epilepsy 

All  epilepsy 

All  cases 

DRG  24 

$9,199 
(1.576) 
5.689 
(1.240) 
17.202 

(1) 

7.657 

(2.817) 

$7,398 

(13,882) 

3,934 

(5.558) 

6,568 

(9) 

6,408 

(19.449) 

S7.582 

(15.458) 

4.254 

(6.798) 

5.911 

(10) 

6.566 

(22.266) 

$7  627 

DRG  25 _ 

(56.761) 
4  091 

DRG  26 „ 

(22,523) 
7  314 

All  Cases 

(42) 
6  623 

(79.326) 

Resource  use  at  the  specialized 
epilepsy  treatment  centers  compared  to 
treatment  by  other  providers  was 
previously  addressed  in  detail  in  the 


September  1. 1992  final  rule  (57  FR 
39812).  At  that  time,  we  noted  that,  of 
the  52  epilepsy  special  treatment 
centers  identified.  8  had  no  Medicare 


epilepsy  discharges,  and  the  remaining 
44  treated  a  variable  number  of  cases 
with  28  percent  of  these  providers 
incurring  charges  above  average,  but 
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well  within  the  expected  range  for  a 
normal  distribution. 

In  the  analysis  of  the  most  recent  FY 
1992  MedPAR  data,  we  identified  37 
specialized  epilepsy  treatment  centers, 
with  a  volume  of  intractable  epilepsy 
patients  ranging  from  a  low  of  1  case  to 
a  high  of  55  cases.  We  note  that  several 
of  the  specialty  centers  are  children's 
hospitals,  psychiatric  hospitals,  or 
psychiatric  units  in  acute  care  hospitals, 
all  of  which  are  excluded  from  the 
prospective  payment  system.  Thus,  the 
data  for  these  providers  are  not 
included,  as  our  analysis  is  limited  to 
acute  care  hospitals  subject  to  the 
prospective  payment  system;  that  is,  the 
facilities  paid  based  on  the  DRG  relative 
weights.  The  588  intractable  epilepsy 
cases  treated  at  specialty  centers  had 
average  charges  of  $8,276,  compared  to 
the  $7,657  average  charge  of  treatment 
for  all  intractable  epilepsy  patients. 
Although  the  specialty  centers  do 
experience  higher  average  charges  per 
patient,  the  difference  ($619)  is  not  great 
enough  to  justify  a  classification  change. 

The  HCFA  study  referenced  by  the 
commenter,  in  which  we  examined  the 
resource  use  for  intractable  epilepsy 
patients  under  65  years  of  age  who 
received  procedure  code  89.19  and  are 
classified  to  DRG  25,  was  completed  too 
late  for  inclusion  in  the  proposed  rule. 
In  that  study,  we  found  that  this  group 
of  patients  did,  hi  fact,  have  a  higgler 
resource  use  than  either  intractable 
epilepsy  patients  in  DRG  24  or  the 
intractable  epilepsy  patients  without 
procedure  89.19  assigned  to  DRG  25. 
The  following  table  summarizes  the 
resource  use  by  intractable  epilepsy 
patients  under  age  65  compared  to  those 
of  all  ages: 


DRG  25 

AH 

ages 

t% 

Ail  Cases 

$4,091 
5.689 

8,391 

$3,073 

Intractable  EpUepsy  Cases 

Intractable  Epttepsy  Cases 

with  89.19  

6.065 
8.499 

These  findings  indicate  that  the  use  of 
procedure  ccKle  89.19  does  have  an 
impact  on  average  charges  in  DRG  25. 
However, the  magnitude  of  the 
difference  is  more  a  function  of 
treatment  utilizing  telemetry  than  the 
age  difference,  since  97  percent  of  the 
284  intractable  epilepsy  patients  in  DRG 
25  who  received  this  treatment  were 
under  age  65.  However,  the  volume  (276 
cases)  is  not  sufficient  to  justify  a 
separate  DRG  for  these  patients. 

As  to  the  commenter's 
recommendation  that  %ve  adopt 
ProPAC's  recommendation  and  revise 
the  DRG  classification  for  patients  with 


intractable  epilepsy,  particularly  those 
receiving  intensive  neurodiagnostic 
monitoring,  our  objections  to  this 
recommendation  are  clearly  stated  in 
the  prospective  payment  proposed  rule 
June  4,  1992  (57  FR  23663)  and  in  the 
final  rule  September  1. 1992  (57  FR 
39810).  Our  current  analysis  of 
intractable  epilepsy,  with  and  without 
intensive  neurodiagnostic  monitoring, 
continues  to  support  our  position  on 
this  issue.  Thqt  is,  although  intractable 
epilepsy  patients  incur  higher  charges 
than  other  patients  within  the  same 
DRG,  there  is  not  a  sufficient  differential 
nor  sufficient  volume  to  warrant  a  DRG 
modification. 

Although  the  proposed  legislation 
referred  to  by  the  ccmmenter  was  not 
included  in  the  final  budget  bill  (Pub.  L. 
103-66),  we  will  continue  to  monitor  the 
resource  use  by  intrictable  epilepsy 
patients. 

e.  Automatic  imp  antable  cardioverter 
defibrillator  (AICD)  procedures  (DRG 
116).  For  several  yenrs,  we  received 
correspondence  concerning  the 
appropriate  DRG  asrignment  of  certain 
procedures  involving  automatic 
implantable  cardioverter  defibrillators 
(AICDs).  When  a  pa  lent  whose 
principal  diagnosis  s  classified  to  MDC 
5  (Diseases  and  Disorders  of  the 
Circulatory  System)  receives  a  total 
AICD  system  implart  or  replacement 
(procedure  code  37.14).  the  case  is 
assigned  to  DRG  10'  or  105  (Cardiac 
Catheterization).  However,  prior  to 
October  1, 1992,  if  a  procedure  was 
performed  that  invo  ved  the 
implantation  or  rephcement  of  only 
part  of  the  AICD  sys  em  (that  is, 
replacement  or  implant  of  either  the 
leads  or  pulse  generator  only),  the  case 
was  assigned  to  DRG  120  (Other 
Qrculatory  System  OR  Procedures). 
Effective  with  dischfirges  occurring  on 
or  after  October  1, 1992,  these 
procedures  were  ass  gned  to  DRG  116 
(Other  Permanent  Q  rdiac  Pacemaker 
Implant  or  AICD  Leed  or  Generator 
Procedure).  Althougi  we  proposed  no 
further  changes  to  this  DRG  assignment 
for  FY  1994,  we  received  several 
comments. 

Comment:  Commenters  requested  that 
we  change  the  assigr  ment  for 
procedures  in  which  replacement  or 
implantation  of  only  part  of  the  AICD 
system  (either  the  leads  or  pulse 
generator)  is  perfonred  from  DRG  116  to 
DRG  115  (Permanen  Cardiac  Pacemaker 
Implantation  with  AMI,  Heart  Failure  or 
Shock).  The  relevant  procedure  codes 
are  the  following:  37  95  (Implantation  of 
automatic  cardioverter/defibrillator 
lead(s)  only),  37.96  fmplantation  of 
automatic  cardioverter/defibrillator 
pulse  gwierator  only),  37.97 


(Replacement  of  automatic  cardioverter/ 
defibrillator  lead(s)  only).  37.98 
(Replacement  of  automatic  cardioverter/ 
defibrillator  pulse  generator  only). 

The  commenters  expressed  concern 
that,  even  with  the  revised  classification 
to  DRG  116,  hospitals  aranot  being 
adequately  paid  for  these  procedxHes. 
Based  on  the  results  of  an  August  1992 
study  commissioned  by  the  AICD 
manufacturer,  the  commenters  estimate 
that  these  procedures  should  be 
assigned  to  a  DRG  with  a  relative  weight 
of  3.7300.  (The  FY  1994  proposed 
relative  weights  for  DRGs  115  and  116 
were  3.5820  and  2  4239.  respectively.) 
Therefore,  the  commenters  assert  that 
assignment  of  AICD  cases  to  DRG  115 
would  be  more  equitable. 

Response:  As  explained  in  detail  in 
the  September  1. 1992  final  rule  (57  FR 
39749).  the  current  clinical  composition 
and  relative  weights  of  the  siupcal 
DRGs  in  MDC  5  do  not  offer  a  perfect 
match  with  the  AICD  cases.  After 
reviewing  the  current  DRGs  in  terms  of 
clinical  coherence  and  similar  resource 
use.  we  determined  that  DRG  116  was 
the  best  fit  possible. 

Since  reassignment  of  these 
procedures  to  DRG  116,  we  have 
reanalyzed  the  cases  based  on  the  most 
recent'update  (June  1993)  to  the  FY 
1992  MedPAR  file.  Based  on  that  file, 
the  average  standardized  charge  for 
AICD  cases  was  $21,978  for  the  1,186 
cases  assigned  to  DRG  116.  TTie  average 
standardized  charge  for  all  cases 
assigned  to  DRG  116  was  $18,283  and, 
for  DRG  115,  was  $27,356.  The  $3,695 
difference  between  the  average  charge 
for  AICD  cases  in  DRG  116  and  all  cases 
in  DRG  1 16  is  well  within  the  variation 
in  charges  for  that  DRG.  However,  the 
average  charge  for  DRG  115  is  $5,378 
more  than  the  average  charge  for  an 
AICD  case.  Clearly,  the  difference  in 
charges  between  the  average  AICD  case 
and  DRG  116  is  less  than  the  difference 
between  the  cases  and  DRG  115. 

The  lengths  of  stay  for  the  AlCD  cases 
assigned  to  DRG  116  are  similar  to,  and 
actually  shorter  than,  those  of  all  cases 
in  DRG  116.  The  average  length  of  stay 
for  the  AICD  cases  assigned  to  DRG  116 
is  5.1  days  compared  to  6.8  days  for  all 
cases  in  DRG  116.  The  average  length  of 
stay  for  cases  in  DRG  115  is  13.5.  more 
than  twice  as  long  as  the  AICD  cases. 

In  past  years,  there  have  been 
differences  in  average  charges  between 
our  analyses  and  those  of  tl^e 
commenters.  Although  the  commenters 
provided  no  average  charge  amounts 
this  year,  it  is  worfii  noting  that  our 
analyses  include  all  cases  in  our  data 
base,  whereas  the  AICD  studies  have 
historically  excluded  those  cases  the 
manufacturer  believes  to  be  incorrectly 
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coded  by  the  hospital  or  for  which  the 
charges  reported  by  the  hospital  appear 
too  low.  Tne  measures  we  have 
implemented  to  safeguard  against 
miscoded  AIQ)  cases  are  explained  in 
detail  in  the  September  1,  1992  final 
rule  (57  FR  39749). 

We  believe  that  the  cost  of  the  AICD 
device  is  largely  responsible  for  the  high 
average  charge  for  these  cases  (the  most 
recent  price  of  which  we  are  aware  is 
$13,500).  We  believe  as  other  device 
manufecturers  enter  the  market, 
increased  competition  may  result  in  a 
decrease  in  the  price  of  these  devices 
and  a  corresponding  drop  in  the  average 
charge  for  a  hospital  stay  for  AICD 
procedures. 

Pending  new  developments  and 
continued  improvements  in  code  and 
charge  reporting,  we  believe  continued 
assignment  of  these  cases  to  DRC  116  is 
appropriate. 

/.  Simple  pneumonia  and  pleurisy 
(ORG  89).  Comment:  We  received  two 
comments  concerned  with  the  proposed 
reduction  in  weight  for  DRG  89  (Simple 
Pneumonia  and  Pleurisy  Age  >  17  with 
(X).  Although  recognizing  that  these 
cases  cannot  be  identified,  these 
commenters  stated  that  resistant 
pneumonia  requires  extra  treatment 
resources  and  should,  therefore,  be 
classified  in  a  separate  DRG.  We  were 
urged  to  use  caution  in  reducing  the 
weight  of  DRG  89,  considering  how 
important  a  role  pneumonia  plays  in  the 
survival  and  prompt  discharge  of  the 
elderly  or  the  immunocompromised. 

Response:  In  the  proposed  rule,  we 
did  not  make  any  DRG  classification 
changes  to  DRG  89.  However,  in 
recalibrating  the  weights,  the  proposed 
weight  for  DRG  89  fell  from  the  FY  1993 
level  of  1.1581  to  1.1464.  Each  DRG 
weight  is  relative  to  the  weight  of  all 
other  DRGs,  and  a  change  in  the  charges 
for  cases  in  any  one  DRG  may  affect  the 
weight  assigned  to  other  DRGs.  (See 
section  n.C.  of  this  preamble  for  a 
description  of  the  methodology  for 
recalibration  of  DRG  relative  weights.) 
Since  we  proposed  no  changes  that 
affected  the  classification  of  cases  to 
DRG  89.  this  reduction  is  merely  a 
reflection  of  the  fact  that  the  average 
resource  consumption  of  cases  assigned 
to  all  other  DRGs  increased  relative  to 
the  resource  consumption  of  the  DRG  89 
cases. 

We  note  that,  although  the  relative 
weight  for  DRG  89  has  been  variable 
over  time,  with  an  increase  in  relative 
weight  fipom  FY  1985  to  FY  1986  and 
again  from  FY  1987  to  FY  1988.  the 
pattern  has  been  for  steadily  decreasing 
relative  weights  from  FY  1988  to  the 
present.  The  final  DRG  89  relative 
weight  for  FY  1994  is  1.1447. 


In  response  to  the  suggestion  that 
resistant  pneumonia  be  recognized  in  a 
separate  DRG.  this  is  not  possible  at  this 
time,  as  the  commenters  acknowledge, 
because  there  is  no  way  to  distinguish 
these  patients  fit>m  other  pneumonia 
cases  through  the  ICD-9-CM  diagnosis 
codes.  The  procedure  for  revising 
diagnosis  codes  is  handled  through  the 
ICl5-9-CM  Coordination  and 
Maintenance  Committee  as  discussed 
above  in  section  II.B.8  of  this  preamble. 

g.  Lung  transplants  Comment:  We 
received  one  comment  urging  that  a 
national  coverage  determination  be 
made  for  lung  transplants.  In  addition, 
the  commenter  requested  that  one  or 
more  DRGs  and  respective  weights  be 
created  for  this  procedure  indep)endent 
of  the  coverage  determination  to 
facilitate  equitable  payments  for  those 
cases  in  which  a  Part  A  fiscal 
intermediary  approves  a  particular  lung 
transplant  case  for  coverage.  The 
commenter  has  also  recommended  that 
when  a  national  coverage  decision  is 
made,  payment  be  made  retroactive  to 
the  effective  date  of  that  coverage. 

Response:  We  addressed  a  similar 
comment  in  the  September  1, 1992  final 
rule  (57  FR  39757).  A  final  decision  to 
cover  lung  transplants  on  a  national 
basis  has  not  yet  been  made  by  HCFA. 
It  has  not  been  our  practice  to  create  a 
new  DRG  category  for  an  experimental 
procedure,  but  rather  to  assign  the 
procedure  to  one  of  the  available  DRGs 
based  on  principal  diagnosis  and 
resource  use.  Thus,  lung  transplants 
(procedure  code  33.5)  are  currently 
assigned  to  DRG  75  (Major  Chest 
Procedures),  the  highest-weighted 
surgical  DRG  in  MDC  4  (Diseases  and 
Disorders  of  the  Respiratory  System).  If 
national  coverage  is  determined,  we  will 
review  the  conditions  of  that  coverage 
and  determine  the  appropriate 
placement  of  any  new  DRGs  that  are 
necessary. 

We  believe  that  it  is  inappropriate  to 
create  a  DRG  for  an  experimental 
procedure,  especially  one  as  resource- 
intensive  as  a  lung  transplant,  for  three 
reasons.  First,  we  have  very  few 
Medicare  cases  upon  which  to  build  a 
relative  weight.  In  addition,  any  weight 
we  set  must  be  used  in  recalibrating  the 
weights  of  all  other  DRGs.  Since  the 
weight  for  lung  transplants  must,  by  the 
nature  of  the  procedure,  be  one  of  the 
highest,  if  not  the  highest,  weight  in  the 
DRG  system,  it  will  serve  to  lower,  to 
some  degree,  the  weights  of  all  other 
lower-weighted  DRGs.  We  do  not 
believe  it  is  fair  for  a  procedure  that  has 
not  yet  been  approved  for  coverage  on 
a  national  basis  to  have  an  effect  on  the 
payment  received  by  all  other  cases. 
Finally,  we  cannot  predict  which 


transplant  cases  will  be  approved  for 
coverage,  as  this  is  a  decision  made  by 
the  fiscal  intermediary  on  a  case-by-case 
basis  because  there  are  no  national 
coverage  requirements.  Therefore,  we  do 
not  have  a  basis  for  estimating  the 
number  of  transplant  cases  for  the 
coming  Federal  fiscal  year  as  is  required 
by  our  recalibration  process.  (See 
section  II.C.  of  this  preamble,  below,  for 
a  description  of  this  process.)  For  all 
these  reasons,  we  do  not  believe  that  we 
should  create  a  DRG  for  lung  transplants 
prior  to  the  effective  date  of  the  national 
coverage  decision. 

We  note  that  in  the  case  of  both  heart 
and  liver  transplants,  when  a  national 
coverage  decision  was  made,  enhanced 
payment  under  the  newly  created  DRGs 
for  those  procedures  (DRG  103  and  480. 
respectively)  was  made  retroactive  to 
the  date  of  coverage.  Unless  there  is 
some  compelling  reason  why  this 
should  not  be  the  case  for  lung 
transplants  once  they  are  approved  for 
coverage,  we  intend  to  follow  the  same 
policy. 

C.  Recalibration  of  DRG  weights.  We 
proposed  to  use  the  same  basic 
methodology  for  the  FY  1994 
recalibration  as  we  did  for  FY  1993.  (See 
the  September  1, 1992  final  rule  (57  FR 
39758).)  That  is,  we  proposed  to 
recalibrate  the  weights  based  on  charge 
data  for  Medicare  discharges.  However, 
we  proposed  to  use  the  most  current 
charge  information  available,  the  FY 
1992  MedPAR  file,  rather  than  the  FY 

1991  MedPAR  file.  The  MedPAR  file  is 
based  on  fully-coded  diagnostic  and 
surgical  procedure  data  for  all  Medicare 
inpatient  hospital  bills. 

The  proposed  recalibrated  DRG 
relative  weights  were  constructed  fi-om 
FY  1992  MedPAR  data,  received  by 
HCFA  through  December  1992,  from  all 
hospitals  subject  to  the  prospective 
payment  system  and  short-term  acute 
care  hospitals  in  waiver  States.  The  FY 

1992  MedPAR  file  at  that  time  included 
data  for  approximately  10.6  million 
Medicare  discharges.  The  MedPAR  file 
updated  through  June  1993  includes 
data  from  approximately  10.7  million 
discharges  and  is  the  file  used  to 
calculate  the  weights  set  forth  in  Table 
5  in  section  V  of  the  addendum  to  this 
final  rule  with  comment. 

The  methodology  used  to  calculate 
the  final  DRG  relative  weights  from  the 
FY  1992  MedPAR  file  is  as  follows: 

•  All  the  claims  were  regrouped  using 
the  revised  DRG  classification  revisions 
discussed  above  in  section  II.B  of  this 
preamble. 

•  Charges  were  standardized  to 
remove  the  effects  of  differences  in  area 
wage  levels,  indirect  medical  education 
costs,  disproportionate  share  payments. 
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and,  for  hospitals  in  Alaska  and  Hawaii, 
the  applicable  cost-of-living  adjustment. 

•  The  average  standardized  charge 
per.DRG  was  calculated  by  summing  the 
standardized  charges  for  all  cases  in  the 
DRG  and  dividing  that  amount  by  the 
number  of  cases  classified  in  the  DRG. 

•  We  then  eliminated  statistical 
outliers  using  the  same  criterion  as  was 
used  in  computing  the  current  weights. 
That  is,  all  cases  outside  of  3.0  standard 
deviations  from  the  mean  of  the  log 
distribution  of  charges  per  case  for  each 
DRG  were  eliminated. 

•  The  average  charge  for  each  DRG 
was  then  recomputed  (excluding  the 
statistical  outliers)  and  divided  by  the 
national  average  standardized  charge 
per  case  to  determine  the  relative 
weight. 

•  We  established  the  relative  weight 
for  heart  transplants  [DRG  103)  in  a 
manner  consistent  with  the 
methodology  for  ail  other  DRGs  except 
that  the  heart  transplant  cases  that  were 
used  to  establish  the  weight  were 
limited  to  those  Medicare-approved 
heart  transplant  centers  that  have  cases 
in  the  FY  1992  MedPAR  file.  Similarly, 
we  limited  the  liver  transplant  cases 
that  were  used  to  establish  the  weight 
for  DRG  480  (Liver  Transplant)  to  those 
hospitals  that  are  Medicare-approved 
liver  transplant  centers. 

•  Acquisition  costs  for  kidney,  heart, 
and  liver  transplants  continue  to  be  paid 
on  a  reasonable  cost  basis.  Unlike  other 
excluded  costs,  the  acquisition  costs  are 
concentrated  in  specific  DRGs  (DRG  302 
(Kidney  Transplant);  DRG  103  (Heart 
Transplant);  and  DRG  480  (Liver 
Transplant)).  Because  these  costs  are 
paid  separately  from  the  prospective 
payment  rale,  it  is  necessary  to  make  an 
adjustment  to  prevent  the  relative 
weights  for  these  DRGs  from  including 
the  effect  of  the  acquisition  costs. 
Therefore,  we  subtracted  the  acquisition 
charges  from  the  total  charges  on  each 
transplant  bill  that  showed  acquisition 
charges  prior  to  computing  the  average 
charge  for  the  DRG  and  prior  to 
eliminating  statistical  outliers. 

When  we  recalibrated  the  DRG 
weights  for  previous  years,  we  set  a 
threshold  of  10  cases  as  the  minimum 
number  of  cases  required  to  compute  a 
reasonable  weight.  In  the  FY  1991 
MedPAR  data  used  to  establish  the  FY 
1993  weights,  there  were  37  DRGs  that 
contained  fewer  than  10  cases.  We 
proposed  to  use  that  same  case 
threshold  in  recalibrating  the  DRG 
weights  for  FY  1994.  Using  the  final  FY 
1992  MedPAR  data  set,  there  are  35 
DRGs  that  contain  fewer  than  10  cases. 
We  computed  the  weight  for  the  35  low- 
volume  DRGs  by  ad)usting  the  original 
weighU  of  these  DRGs  by  the  percentage 


change  in  the  averag  ?  weight  of  the 
cases  in  the  remainir  g  DRGs. 

The  weights  devebped  according  to 
the  methodology  described  above,  using 
the  DRG  classification  changes,  result  in 
an  average  case  weigit  that  is  different 
from  the  average  cas*!  weight  before 
recalibration.  Therefore,  the  new 
weights  are  normalized  by  an 
adjustment  factor,  so  that  the  average 
case  weight  after  recf  libration  is  equal 
to  the  average  case  weight  prior  to 
recalibration.  This  adjustment  is 
intended  to  ensure  that  recalibration  by 
itself  neither  increasus  nor  decreases 
total  payments  under  the  prospective 
payment  system. 

Section  1886(d)(4)  C)(iii)  of  the  Act 
requires  that  reclassi  ication  and 
recalibration  change?  beginning  with  FY 
1991  be  made  in  a  manner  that  assures 
that  the  aggregate  payments  are  neither 
greater  than  nor  less  han  the  aggregate 
payments  that  would  have  been  made 
without  the  changes.  Although 
normalization  is  intended  to  achieve 
this  effect,  equating  Lie  average  case 
weight  after  recalibration  to  the  average 
case  weight  before  recalibration  does 
not  necessarily  achieve  budget 
neutrality  with  respect  to  aggregate 
payments  to  hospitals  because  payment 
to  hospitals  is  affected  by  factors  other 
than  average  case  we  ght.  Therefore,  as 
discussed  in  section  'l.A.4.b.  of  the 
Addendum  to  this  final  rule,  we  are 
making  a  budget  neurality  adjustment 
to  assure  the  requirement  of  section 
1886td)(4)(C)(iii)  of  the  Act  is  met. 

III.  Changes  to  Hospital  Labor  Market 
Areas  and  the  Wage  Index 

A.  Background  \ 

Under  the  Medicare  prospective 
payment  system,  different  payment  rates 
are  calculated  for  hospitals  located  in 
rural,  urban,  and  large  urban  areas.  For 
purposes  of  the  standardized  payment 
amount,  section  18B6(d)(2)(D)  of  the 
Social  Security  Act  requires  that  we  use 
Metropolitan  Statistical  Areas  (MSAs)  as 
defined  by  the  Office  of  Management 
and  Budget  (OMB)  to  determine 
whether  hospitals  are  located  in  rural, 
urban  or  large  urban  areas.  In  New 
England,  we  use  New  England  Coimty 
Metropolitan  Areas  (NECMAs)  in 
making  this  determination. 

Section  1886(d)(3)(E)  of  the  Act 
requires  that,  as  part  of  the  methodology 
for  determining  prospective  payments  to 
hospitals,  the  Secretary  shall  adjust  the 
urban  and  rural  standardized  amounts 
"for  area  differences  in  hospital  wage 
levels  by  a  factor  (established  by  the 
Secretary)  reflecting  the  relative  hospital 
wage  level  in  the  geographic  area  of  the 
hospital  compared  to  the  national 


average  hospital  wage  level."  In 
accordance  with  the  broad  discretion 
conferred  by  this  provision,  we  have 
defined  hospital  labor  market  areas 
based  on  the  definitions  of  MSAs  issued 
by  OMB.  Additionally,  as  discussed 
below,  we  adjust  the  wage  index  to  take 
into  account  the  geographic 
reclassification  of  hospitals  in 
accordance  writh  sections  1886(d)(8)(B) 
and  1886(d)(10)  of  the  Act. 

For  determining  prospective 
payments  to  hospitals  in  FY  1993,  the 
wage  index  is  based  on  a  HCFA  survey 
of  hospital  wage  and  salary  data  for  all 
hospitals  subject  to  the  prospective 
payment  system  with  cost  reporting 
periods  ending  in  calendar  year  1988. 
The  FY  1993  wage  index  includes  wages 
and  salaries  paid  by  a  hospital,  home 
office  salaries,  and  fringe  benefits.  In 
addition,  the  FY  1993  wage  index 
excludes  salaries  associated  with  non- 
hospital  type  services,  such  as  skilled 
nursing  facility  or  home  health  agency 

services. 

In  the  May  26.  1993  proposed  rule,  we 
proposed  several  changes  in  the  hospital 
wage  index  to  determine  the  prospective 
payments  to  hospitals  in  FY  1994.  Most 
significantly,  we  proposed  to  implement 
new  labor  market  areas  based  on  OMB's 
revised  MSA  definitions  pursuant  to  our 
broad  discretion  under  section 
1886(d)(3)(E)  of  the  Act  to  define  labor 
market  areas  and  implementing 
regulations  at  §  4 1 2.63  (b)  and  (p).  In 
addition,  we  are  using  updated  wage 
data  to  construct  the  wage  index,  as 
required  by  section  1886(d)(3)(E)  of  the 
Act.  The  changes  we  proposed  to  the 
labor  market  areas  and  to  the  hospital 
wage  data  are  discussed  in  detail  below 

B.  Revised  Labor  Market  Areas 

1.  Implementation  of  New  MSA 
DefiniUons  Based  on  1990  Census  Data 

In  the  September  1, 1992  final  rule, 
we  stated  that  we  planned  to  implement 
in  FY  1994  the  revised  MSA  definitions 
based  on  1990  census  data  (57  FR 
39768).  On  December  28, 1992,  OMB 
announced  revised  MSAs.  In 
accordance  with  §  412.63(b)(4),  which 
provides  that  we  adopt  any  revisions  to 
the  MSAs  for  payment  purposes  on  the 
October  1  following  the  effective  date  of 
the  change,  we  plan  to  adopt  the  revised 
MSAs  on  October  1, 1993.  We  indicated 
in  the  proposed  rule  that  if  OMB 
announced  further  revisions  in  the  MSA 
definitions  by  June  30, 1993,  we  would 
reflect  these  revisions  in  the  final  rule, 
OMB  announced  changes  on  June  30, 
1993,  and  we  have  adopted  those 
changes  in  this  final  rule.  Table  4a  of 
the  wage  index  tables  in  the  addendum 
to  this  final  rule  lists  the  MSAs  and 
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their  member  counties  as  set  forth  in 
OMB's  announcement. 

Comment:  We  received  several 
comments  concerning  OMB's  June  30. 
1993  publication  of  revisions  to  the 
MSA  de^nitions  that  were  published  on 
December  28, 1992.  Specifically,  some 
commenters  objected  to  OMB's  decision 
to  revise  the  boundaries  of  the  New 
York  MSA  to  exclude  certain  New  York, 
New  Jersey,  and  Pennsylvania  counties 
that  were  included  in  the  New  York 
MSA  in  the  December  28, 1992 
publication.  The  commenters  believed 
that  OMB's  original  decision  to  group 
all  of  the  counties  together  was  correct 
based  on  statistical  analysis  and  census 
data.  Other  commenters  urged  us  to 
adopt  the  revised  MSA  definitions  for 
New  York. 

We  also  received  comments  about  the 
appropriateness  of  the  expansion  of  the 
Boston  NECMA.  One  commenter 
supported  the  change  as  more  reflective 
of  the  labor  market  area,  while  another 
commenter  asserted  that  the  change 
inappropriately  expands  the  Boston 
NECMA  and  should  not  be 
implemented.  Other  commenters  stated 
that  any  changes  to  the  MSA  definitions 
that  adversely  affect  the  wage  index  for 
hospitals  in  an  area  should  not  be 
adopted. 

Response:  As  discussed  above,  section 
1886(d)(2)(D)  of  the  Act  specifically 
requires  the  use  of  MSA  definitions  as 
established  by  OMB.  Given  this 
requirement,  we  believe  we  have  an 
obligation  to  adopt  the  latest  definitions 
established  by  OMB  for  standardized 
amount  purposes.  The  provision  under 
section  1886(d)(8)(A)  of  the  Act  with 
respect  to  transition  payments  for 
hospitals  that  lose  their  urban 
designation  as  a  result  of  changes  in  the 
MSA  definitions  clearly  indicates 
congressional  expectation  that  we 
would  adopt  any  revisions  announced 
by  OMB.  In  addition,  pursuant  to  our 
broad  discretion  under  section 
1886(d)(3)(E)  of  the  Act,  we  currently 
define  labor  market  areas  for  purposes 
of  the  wage  index  on  the  basis  of  MSAs. 
Thus,  until  alternative  labor  market 
areas  are  established,  we  believe  the 
MSA  deGnitions  should  be  applied 
consistently  for  purposes  of  both  the 
standardized  amount  and  labor  market 
area  designations.  Therefore,  effective 
October  1, 1993,  we  are  implementing 
the  revised  MSA  designations  as 
announced  by  OMB  on  June  30, 1993. 

2.  Reclassification  Issues  Related  to  New 
MSAs 

The  new  MSA  definitions  have 
considerable  effect  on  geographic 
redesignations  of  hospitals  under  both 
secUons  1886(d)(8)(B)  and  1886(d)(10) 


of  the  Act.  Section  1886(d)(8)(B)  of  the 
Act  provides  that,  if  certain  conditions 
are  met,  the  Secretary  treats  a  hospital 
located  in  a  rural  county  adjacent  to  one 
or  more  urban  areas  as  being  located  in 
the  urban  area  to  which  the  greatest 
number  of  workers  in  the  county 
commute,  if  the  rural  county  would 
otherwise  be  considered  part  of  an 
urban  area  under  the  standards  for 
designating  MSAs  (and  NECMAs) 
published  in  the  Federal  Register  on 
January  3, 1980  (45  FR  956).  Section 
1886(d)(10)  of  the  Act  provided  for  the 
creation  of  the  Medicare  Geographic 
Classification  Review  Board  (MGCRB). 
Guidelines  concerning  the  criteria  and 
conditions  for  hospital  reclassification 
are  located  at  §§412.230  through 
412.236.  Under  the  guidelines,  hospitals 
may  l>e  reclassified  individually  for 
purposes  of  their  wage  index, 
standardized  amount,  or  both.  Hospitals 
may  also  be  reclassified  as  a  group  for 
purposes  of  both  the  wage  index  and  the 
standardized  amount,  but  not  solely  for 
one  of  these  measures.  Section 
1886(d)(8)(Dl  of  the  Act  requires  that 
additional  payments  to  redesignated 
hospitals  be  financed  through  a  budget 
neutrality  adjustment  to  the  urban 
standardized  amounts. 

As  previously  noted,  section 
1886(d)(3)(E)  of  the  Act  directs  the 
Secretary  to  make  an  adjustment  to  the 
prospective  payment  system 
standardized  amounts  "by  a  factor 
(established  by  the  Secretary)  refiecting 
the  relative  hospital  wago  level  in  the 
geographic  area  of  the  hospital 
compared  to  the  national  average 
hospital  wage  level."  Thus,  we  calculate 
a  hospital  wage  index  based  on  hospital 
wages  in  each  hospital's  labor  market 
area.  Pursuant  to  the  broad  discretion 
conferred  by  the  statute,  we  have 
defined  hospital  labor  market  areas  on 
the  basis  of  MSAs  since  the  inception  of 
the  prospective  payment  system. 
Sections  1886(d)(2)(D)  and  (d)(3)(D)  of 
the  Act  require  us  to  use  MSAs  for 
purposes  of  the  standardized  amount. 

In  the  May  26, 1993  proposed  rule,  we 
proposed  to  implement  the  new  MSA 
designations  announced  by  the  Office  of 
Management  and  Budget  (OMB)  on 
December  28, 1992,  for  purposes  of 
applying  the  wage  index  and 
standardized  amounts  for  FY  1994.  As 
noted  above,  this  final  rule  reflects  the 
latest  MSA  revisions  announced  by 
OMB  on  June  30, 1993.  Examples  of 
OMB's  changes  to  the  MSAs  are: 

(1)  Additions  or  deletions  of  counties 
in  existing  MSAs; 

(2)  Newly  established  or  eliminated 
MSAs: 

(3)  Mergers  of  existing  MSAs:  and 


(4)  MSA  title  changes  (which  do  not 
affect  Medicare  payments). 

Because  the  MGCRB  decisions  that 
would  be  effective  in  FY  1994  are  based 
on  the  old  MSA  definitions,  it  was 
necessary  to  reconcile  the 
implementation  of  the  new  MSA 
designations  for  FY  1994  with  the 
MGCRB  reclassification  decisions  for  FY 
1994.  Under  the  revised  MSA 
definitions,  a  number  of  reclassified 
hospitals  are  located  in  counties  whose 
geographic  assignments  have  now 
changed,  and  other  hospitals  have  been 
reclassified  to  areas  that  have  different 
boundaries  under  the  new  MSA 
definitions.  For  example,  a  hospital  that 
was  reclassified  to  another  area  by  the 
MGCRB  may  also  have  been  added  to 
that  area  under  the  new  MSA 
designations.  In  the  proposed  rule,  we 
explained  our  proposed  method  for 
effectuating  MGCRB  decisions  for  FY 
1994  in  light  of  changes  to  the  labor 
market  areas  (58  FR  30233). 

We  proposed  to  assign  hospitals  to  the 
revised  labor  market  area  that  includes 
most  or  all  of  the  counties  that  comprise 
the  labor  market  area  to  which  the 
hospital  was  reclassified  by  the  MGCRB 
based  on  current  labor  market  area 
definitions.  We  proposed  to  modify  the 
effect  of  the  MGCRB's  decisions  only  in 
those  cases  where  the  new  MSA 
designations  would  preclude  our 
implementing,  in  a  rational  manner, 
reclassification  decisions  based  on  the 
current  MSA  assignments.  No 
commenters  objected  to  our  proposals  in 
this  area.  The  only  comment  that  we 
received  stated  that  our  proposals  were 
fair  and  reasonable.  Therefore,  as 
discussed  below,  we  are  adopting  the 
proposed  methodology  for  reconciling 
the  MGCRB  decisions  for  FY  1994  with 
the  new  MSA  definitions. 

Where  MSA  changes  have  occurred, 
we  are  applying  the  new  MSA 
definitions  to  reclassified  hospitals  as 
follows: 

•  At  the  time  of  the  proposed  rule,  we 
announced  that  115  hospitals  that  had 
been  reclassified  by  the  MGCRB  are 
located  in  counties  that  have  been 
incorporated,  under  the  new  MSAs,  into 
the  area  to  which  the  hospitals  were 
approved  for  reclassification.  As  a  result 
of  the  new  MSA  definitions,  hospitals  in 
this  situation  will  already  be  located  in 
the  area  to  which  they  were  granted 
reclassification.  Thus,  under  sections 
1886(d)(8)(C)  and  (D)  of  the  Act,  the 
reclassifications  granted  by  the  MGCRB 
to  these  hospitals  have  no  effect  on  the 
wage  index  and  the  budget  neutrality 
adjustment  required  under  section 
1886(d)(8)(D)  of  the  Act.  For  example, 
some  hospitals  located  in  the  former 
Aurora-Elgin,  Illinois  MSA  were  granted 


reclassification  to  the  Chicago,  Illinois 
MSA.  Since  the  Aurora-Elgin,  Illinois 
MSA  has  been  incorporated  into  the 
Chicago,  Illinois  MSA  under  the  new 
definitions,  under  our  proposal,  these 
hospitals  would  be  paid  by  virtue  of  this 
change  based  on  the  payment  rates 
applicable  to  the  Chicago  MSA  and  their 
wage  data  would  be  reflected  in  the 
wage  index  for  the  Chicago  MSA. 

We  are  implementing  this  policy  as 
proposed.  Based  on  the  final 
reclassifications  and  recent  revisions  to 
the  MSA  designations,  there  are  77 
affected  hospitals. 

•  If  a  county  is  incorporated  into  a 
new  area  under  the  revised  MSA 
definitions  and  a  hospital  in  that  county 
has  been  granted  reclassification  into  a 
different  area"  by  application  to  the 
MGCRB,  we  proposed  to  implement  the 
reclassifications  as  approved  in  the  final 
administrative  decision  of  the  MGCRB 
or  the  Administrator.  As  of  March  31, 
1993,  we  had  identified  25  reclassified 
hospitals  for  which  this  situation 
occurred.  In  these  situations,  we  do  not 
believe  it  would  be  appropriate, to 
modify  on  our  own  the  reclassifications 
requested  by  the  hospital  and  approved 
by  the  MGCRB.  However,  under 

§  412.273(a)(2).  if  a  hospital  concluded 
that  such  reclassification  would  not  be 
advantageous  in  light  of  the  new  MSA 
definitions,  it  had  the  opportunityto 
withdraw  its  reclassification  application 
within  45  days  from  the  publication  of 
the  proposed  rule.  Unless  we  received  a 
withdrawal  in  these  cases,  we  are 
implementing  these  reclassifications  in 
this  final  rule  with  comment  period. 

•  If  a  hospital  was  reclassified  to  an 
MSA  based  on  its  location  in  a  county 
that  is  adjacent  to  a  county  that  was 
formerly  part  of  an  MSA  but  has  now 
been  deleted  from  the  MSA  definition, 
we  proposed  to  implement  such 
reclassifications  for  FY  1994.  We  are 
implementing  this  policy  in  this  final 
rule  with  comment  period.  The 
decisions  in  these  cases  were 
appropriately  determined  based  on  the 
current  MSA  definitions  that  the 
MGCRB  was  required  to  use  to  deci4p-^-- 
applications  for  FY  1994.  We  note  that 
the  MGCRB  will  use  the  new  MSA 
definitions  for  purposes  of  adjudicating 
requests  for  FY  1995  reclassifications. 
Thus,  these  hospitals  may  no  longer 
meet  the  proximity  and  adjacency 
guidelines  at  §  412.230(a)  for  future 
application  periods. 

•  In  cases  where  MSAs  have  merged 
or  there  is  a  title  change,  we  proposed 
that  reclassifications  to  those  areas  be 
implemented  based  on  the  boundaries 
of  the  revised  MSAs.  For  example,  the 
Odessa,  Texas  MSA  and  the  Midland, 
Texas  MSA  have  now  been  merged 


under  the  revised  MS/i  definitions  to 
form  the  Odessa-Midi?  nd,  Texas  MSA. 
Therefore,  in  this  final  rule,  all  hospitals 
reclassified  to  either  the  current  Odessa 
MSA  or  the  Midland  MSA,  have  been 
assigned  to  the  Odesse -Midland.  Texas 
MSA  for  purposes  of  FY  1994 
reclassifications. 

•  Based  on  the  new  MSA  definitions, 
17  of  the  39  counties  whose  hospitals 
were  deemed  urban  under  section 
1886(d)(8)(B)  of  the  Act  have  now  been 
designated  part  of  MSAs.  The  23 
hospitals  located  in  these  counties  will 
no  longer  be  treated  as  reclassified 
hospitals  for  purposes  of  the  wage  index 
and  the  budget  neutrality  adjustment 
required  under  section  1886(d)(8)(D)  of 
the  Act.  In  FY  1994,  29  hospitals  in  22 
rural  counties  will  continue  to  be 
deemed  urban  under  section 
1886(d)(8)(B)  of  the  Act. 

3.  Technical  Changes  to  the  MGCRB 
Guidelines 

Section  1886(d)(10){D)(i)(II)  of  the  Act 
requires  the  Secretary  to  publish 
guidelines  "for  determining  whether  the 
county  in  which  the  hospital  is  located 
should  be  treated  as  baing  a  part  of  a 
particular  Metropolitfn  Statistical 
Area."  The  statute  does  not  specify  the 
particular  criteria  to  be  used,  but  instead 
confers  broad  authori'y  on  the  Secretary 
in  establishing  guidel  nes.  Currently, 
§  412.232(b)  allows  hospital  groups  to 
seek  reclassification  based  on  MSA/ 
NECMA  standards  published  in  the 
Federal  Register  on  Jf  nuary  3, 1980 
(applying  1980  censur,  data)  or  the 
standards  published  en  March  30, 1990 
(applying  1990  census  data).  Pursuant  to 
our  authority  under  the  statute,  we 
proposed  to  update  the  guidelines  by 
revising  §  412.232(b)  to  specify  that  the 
standards  published  en  March  30, 1990 
and  the  census  data  from  1990  or  later 
should  be  used. 

Also,  current  guide!  ines  with  respect 
to  wage  index  reclassifications  based  on 
an  occupational-mix  adjustment  provide 
for  the  use  of  occupat  onal-mix  data 
from  either  the  American  Hospital 
Association  survey  or  the  Bureau  of 
Labor  Statistics  survey.  The  Bureau  of 
Labor  Statistics  discoitinued  its 
occupational-mix  data  survey  after 
1988.  Since  we  are  new  using  FY  1990 
wage  data  to  construe .  the  wage  index, 
the  latest  occupational  mix  data 
available  from  the  Bu-eau  of  Labor 
Statistics  are  no  longer  consistent  with 
the  data  reflected  in  the  wage  index. 
Therefore,  we  proposnd  to  revise 
§§412.230(e)(2)(ii)(B)and 
412.232(d)(2)(ii){B)  to  eliminate  this 
data  source  f^om  the  eccupational  mix 
guidelines.  No  commnnts  were  received 


on  this  issue,  and  we  are  implementing 
these  changes  in  this  final  rule. 

C.  Updating  the  Wage  Index  Data 

Section  1886(d)(3)(E)  of  the  Act 
requires  that  the  wage  index  be  updated 
annually  beginning  October  1. 1993. 
This  section  further  provides  that  the 
Secretary  base  the  update  on  a  survey  of 
the  wages  and  wage-related  costs  of 
short-term  acute  care  hospitals  in  the 
United  States.  To  the  extent  feasible,  the 
survey  should  measure  the  earnings  and 
paid  hours  of  employment  by 
occupational  category  and  should 
exclude  data  with  respect  to  the  wages 
and  wage-related  costs  incurred  in 
furnishing  skilled  nursing  facility 
services. 

For  determining  prospective 
payments  to  hospitals  in  FY  1993,  the 
wage  index  is  based  on  a  HCFA  survey 
of  hospital  wage  and  salary  data  for  all 
hospitals  subject  to  the  prospective 
payment  system  with  cost  reporting 
periods  ending  in  calendar  y^  1988.  In 
accordance  with  the  statutory 
requirement  to  update  the  wage  data 
annually  beginning  October  1, 1993,  the 
FY  1994  wage  index  is  based  on  data  for 
hospital  cost  reporting  periods 
beginning  on  or  after  October  1, 1989 
and  before  October  1. 1990  (FY  1990). 

D.  Revisions  to  the  Wage  Index 

For  determining  prospective 
payments  to  hospitals  in  FY  1994, 
effective  for  hospital  discharges 
occurring  on  or  after  October  1, 1993 
and  before  October  1, 1994,  the  wage 
index  is  based  upon  the  data  collected 
from  the  Medicare  cost  report 
(worksheet  S-3.  Fart  II)  submitted  by 
hospitals  for  cost  reporting  periods 
beginning  in  FY  1990. 

All  of  the  categories  of  data  collected 
from  worksheet  S-3,  Part  II  are  included 
in  the  wage  index  computation. 
Therefore,  the  FY  1994  wage  index 
reflects  the  following: 

•  Total  short-term  acute  care  hospital 
salaries  and  hours. 

•  Home  office  cost  and  hours. 

•  Fringe  benefits  associated  with 
hospital  and  home  office  salaries. 

•  Contract  labor  cost  and  hours. 

•  The  exclusion  of  salaries  and  hours 
for  skilled  nursing  facility  or  other 
subprovider  components  that  are  not 
subject  to  the  prospective  payment 
system. 

The  inclusion  of  contract  labor 
represents  a  change  from  the  current 
wage  index.  At  the  request  of  the 
hospital  industry,  we  also  considered 
incorporating  an  allocation  of  overhead 
salaries  and  hours  to  the  excluded 
components  of  the  hospital. 
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Following  is  a  discussion  of  our 
analysis  of  the  wage  data  used  to 

construct  the  wage  index. 

1.  Verification  of  Wage  Data  From  the 
Medicare  Cost  Report 

The  FY  1990  wage  data  was  obtained 
from  Worksheet  S-3,  Fart  II,  of  the 
HCFA-2552  submitted  by  short-terra 
acute  care  hospitals.  The  wage  data  are 
reported  electronically  to  HCFA  through 
the  Hospital  Cost  Report  Information 
System  (HCRIS).  Because  the  initial  data 
reported  by  hospitals  on  the  cost  report 
contained  substantial  deficiencies 
(including  missing  data  items  such  as 
excluded  nours  and  total  paid  hours), 
we  initiated  an  intensive  review  of  the 
wage  data  and  made  numerous  edits  to 
ensure  optimal  quality  and  accuracy. 
Medicare  intermediaries  were  instructed 
to  transmit  any  revisions  through  HCRIS 
by  early  January  1993.  In  the  proposed 
rule,  we  discussed  the  review  of  the  cost 
report  data  in  detail  (58  PR  30236). 

The  wage  file  used  to  construct  the 
proposed  wage  index  included  data 
obtained  in  late  January  1993  from  the 
HCRIS  data  base  and  subsequent 
changes  we  received  from 
intermediaries  through  March  15,  1993. 
To  allow  hospitals  time  to  review  the 
wage  data  used  to  construct  the  final 
hospital  wage  index,  we  forwarded  to 
each  hospital  on  April  16, 1993,  a  listing 
summarizing  the  FY  1990  wage  data 
reported  for  the  hospital.  We  advised 
hospitals  to  submit  corrections  to  their 
intermediaries  in  time  to  allow  for 
review  and  verification  of  the  data 
before  the  development  of  the  final 
wage  index.  We  instructed  the 
intermediaries  to  complete  their 
verification  of  questionable  data 
elements  and  to  transmit  any  changes  to 
the  wage  data,  via  HCRIS.  no  later  than 
June  15,  1993.  This  deadline  was 
necessary  to  allow  sufficient  time  to 
download  and  edit  the  data,  so  that  the 
final  wage  index  calculation  could  be 
completed  for  development  of  the  final 
prospective  payTnent  rates. 

The  final  wage  index  reflects  all  wage 
data  corrections  transmitted  by  the 
intermediaries  via  HCRIS  on  or  before 
June  15, 1993. 

We  note  that,  as  discussed  in  the  FY 
1993  prospective  payment  system  final 
rule  (57  FR  39765),  we  eliminated 
midyear  wage  data  corrections  effective 
with  requests  for  correction  received  on 
or  after  October  1,  1992.  Accordingly, 
we  will  not  make  any  midyear  chuiges 
to  the  wage  index  values  in  FY  1994. 
We  are  revising  §41 2.63(p)  to  reflect  the 
expiration  of  midyear  wage  index 
corrections. 

Comment:  We  received  numerous 
comments  concerning  the  wage  data 


collection  process.  The  commenters 
believe  that  there  were  still  many  errors 
in  the  FY  1990  wage  data  due  to 
problems  in  communications  between 
the  hospitals,  the  fiscal  intermediaries, 
and  HCJ'A.  Commenters  were 
concerned  that  revised  data  submitted 
to  intermediaries  were  not  reflected  in 
the  proposed  rule  and  would  not  be 
refiected  in  the  wage  index  for  the  final 
rule.  Some  commenters  stated  that  the 
fiscal  intermediaries  had  difficulties 
with  the  Medicare  Cost  Report  (MCR) 
codes  used  to  transmit  data  through 
HCRIS.  Some  claimed  that  the  hospitals 
have  not  had  enough  time  to  fully 
examine  their  1990  wage  data.  A 
number  of  conunenters  indicated  that 
we  should  allow  for  midyear 
corrections,  and  two  stated  that  we 
should  apply  them  retroactively. 

Response:  We  have  taken  significant 
steps  to  allow  hospitals  to  reexamine 
the  accuracy  of  their  reported  FY  1990 
data.  However,  we  believe  that  the 
ultimate  responsibility  for  the  accuracy 
of  the  wage  data  reported  on  the 
Medicare  cost  report  rests  with  the 
hospitals.  Hospitals  are  required  to 
complete  the  worksheet  S-3,  Fart  II 
along  with  the  rest  of  the  cost  report  and 
to  attest  to  its  accuracy  at  the  time  the 
cost  report  is  filed.  The  cost  report  is 
signed  by  an  Officer  or  Administrator  of 
the  hospital  certifying  that  the  cost 
report  is  "a  true,  correct  and  complete 
statement  prepared  from  the  books  and 
records  of  the  provider  in  accordance 
with  applicable  instructions  *  *  •  ." 
(Emphasis  added.) 

In  addition,  with  respect  to  the  FY 
1990  wage  data,  hospitals  have  had 
numerous  opportunities  and  ample  time 
to  report  their  data  correctly.  As  early  as 
the  FY  1993  final  rule,  published  on 
September  1. 1992,  hospitals  were  put 
on  notice  that  the  FY  1990  cost  report 
data  would  be  used  to  update  the  wage 
index  for  FY  1994  (57  FR  39779).  In 
November  1992  we  sent  each 
intermediary  a  listing  of  hospitals  that 
had  reported  excluded  wages  and  asked 
them  to  obtain  certain  additional 
overhead  data.  As  part  of  that  process, 
we  asked  intermediaries  to  resolve 
problems  with  any  aberrant  data.  In 
December  1992  and  January  1993,  the 
fiscal  intermediaries  performed  desk 
reviews  for  each  hospital  to  ensure  the 
reasonableness  of  the  data.  Revisions  to 
the  data  resulting  from  these  reviews 
were  sent  to  HCFA  by  early  January 
1993. 

In  Febrtiary  1993,  we  reviewed  the 
data  received  and  again  asked 
intermediaries  to  review  and.  where 
necessary,  correct  data  outside  our  range 
edits.  So  that  hospitals  would  have 
another  opportunity  to  review  their 


wage  data,  rather  than  wait  for  the 
proposed  rule  to  be  published  we  sent 
each  hospital  a  copy  of  the  data  for  their 
resf)ective  hospital.  These  letters  were 
addressed  to  the  hospital  administrator. 
A  similar  mailing  was  sent  to  each  fiscal 
intermediary  in  order  to  facilitate  the 
handling  of  requests  for  data  corrections 
from  the  hospitals  they  service. 

However,  some  hospitals  indicated 
that  they  did  not  receive  the  letter  or 
that  it  was  misdirected  and  was  not 
reviewed  timely.  To  the  extent  that  we 
were  advised  of  these  situations  on  a 
timely  basis,  we  made  every  effort  to 
ensure  that  the  hospitals  received  their 
wage  data  for  review.  However,  we 
believe  that  each  hospital  is  responsible 
for  the  accuracy  of  its  reported  data 
when  the  cost  report  is  filecT.  As  such. 
it  is  necessary  for  each  hospital  to 
carefully  complete  the  Worksheet  S-3. 
Part  n.  when  filing  its  Medicare  cost 
report. 

With  respect  to  commenters'  concerns 
that  revised  data  submitted  by  hospitals 
to  their  fiscal  intermediaries  were  not 
refiected  in  the  proposed  rule  and 
would  perhaps  not  be  reflected  in  the 
final  rule,  we  note  that  corrections  to 
the  data  submitted  to  the  HCRIS  system 
after  mid-March  1993  through 
development  of  the  final  wage  index 
were  not  included  in  the  proposed  rule. 
However,  any  change  submitted  to  the 
HCRIS  system  by  June  15, 1993  has  been 
utilized  in  the  development  of  the  final 
wage  tables  published  in  tables  4a 
through  4e  of  section  V  of  the 
addendum  to  this  final  rule  with 
comment.  In  cases  where  an 
intermediary  submitted  revised  cost 
report  data  to  HCRIS  with  an  incorrect 
MCR  code,  we  have  taken  steps,  through 
direct  contacts  with  the  fiscal 
intermediaries,  to  correct  this  situation 
to  ensure  that  all  corrections  submitted 
by  intermediaries  by  June  15  are 
reflected  in  the  final  wage  index.  We  are 
also  including  clarifying  instructions  in 
the  desk  review  program  to  ensure  that 
such  problems  do  not  occur  in  the 
future. 

We  believe  that  hospitals  have  been 
given  ample  time  and  opportunity  to 
ensure  the  accuracy  of  their  wage  data. 
Moreover,  one  of  the  reasons  for 
eliminating  midyear  corrections  was  to 
implement  a  system  where  hospital 
wage  index  values  would  not  change 
unexpectedly  during  the  year,  thus 
allowing  hospitals  to  operate  efficiently 
throughout  the  fiscal  year  based  on  pre- 
established  payment  rates  as  published 
in  this  final  rule.  As  such,  we  do  not 
believe  that  the  midyear  correction  of 
wage  data  should  continue,  especially 
in  light  of  the  problems  related  to 
geographic  reclassification  with  respect 


Federal  Register  /  Vol.  58,  No.  168  /  Wednesday,  September  1.  1993  /  Rules  and  RegulaUons  46295 


to  the  implementation  of  midyear 
corrections  that  were  discussed  in  the 
September  1.  1992  final  rule  (57  FR 
39765).  Therefore,  we  are  not  allowing 
hospitals  another  opportunity  to  correct 
the  1990  wage  data. 

Comment:  Commenters  requested  that 
we  allow  hospitals  further  opportunity 
to  revise  their  wage  data  if  the  update 
to  the  prospective  payment  system  rates 
is  delayed  to  January  1. 1994. 

Response:  As  indicated  above,  we 
believe  hospitals  have  had  more  than 
sufficient  time  to  correct  their  data. 
Moreover,  Public  Law  103-66  did  not 
provide  for  a  delay  in  the  update  to  the 
prospective  payment  system  rates. 
Therefore,  no  further  revisions  to  the  FY 
1990  wage  data  will  be  accepted  for 
purposes  of  the  FY  1994  wage  index. 

Comment:  Commenters  suggested  that 
each  year  HCFA  send  hospitals  a 
preliminary  listing  of  the  wage  data  for 
all  the  hospitals  in  their  respective  labor 
market  area,  so  they  could  check  for  any 
obvious  discrepancies  in  the  wage  index 
data  of  other  hospitals  in  their  area.  This 
would  also  enable  hospitals  to  attempt 
to  ensure  the  accuracy  of  the  data  for 
other  hospitals  in  their  labor  market 
areas  whose  wages  have  the  most 
impact  on  their  particular  wage  index 
value. 

Response:  As  indicated  above,  we 
believe  that  an  annual  mailing  of  the 
wage  data  to  each  hnspital  is 
unnecessary.  Thus,  we  do  not  plan  to 
repeat  the  mailing  effort  of  April  1993. 
Each  hospital  is  responsible  for  the 
accuracy  of  its  own  data  and  should 
complete  its  Medicare  cost  report  in 
conformance  with  reporting 
instructions.  However,  we  note  that 
once  the  proposed  wage  index  is 
published  for  each  fiscal  year,  the  wage 
data  will  be  available  to  interested 
parties  upon  request.  In  addition,  the 
cost  report  data  submitted  through 
HCRIS  are  available  to  hospitals  on  an 
ongoing  basis.  Hospitals  concerned 
about  area-wide  problems  are  free  to 
communicate  with  one  another  to 
identify  errors.  We  note  that  we  will  use 
FY  1991  cost  report  data  to  update  the 
wage  index  for  FY  1995. 

2.  Patient  Care-Related  Contract 
Services 

As  part  of  Worksheet  S-3,  Part  11. 
hospitals  submitted  data  concerning 
labor-related  payments  and  hours 
attributable  to  direct  patient  care-related 
contract  services.  Hospitals  were 
instructed  to  exclude  non-patienl  care 
contract  services  such  as  management 
and  housekeeping ser\ices,  nonlabor- 
related  expenses  such  as  payments  for 
equipment  and  supplies,  and  any 
contract  services  for  which  labor-related 


payments  or  hours  could  not  be 
accurately  determined. 

The  hospital  industry  has  repeatedly 
advocated  including  contract  labor  in 
the  wage  index  in  order  to  address  the 
increasing  use  of  contract  services.  As 
discussed  in  the  May  9, 1990  proposed 
rule  (55  FR  19443),  data  collected  for 
contract  services  on  the  1988  wage 
survey  were  unreliable  for  a  number  of 
reasons,  including  inaccurate  and 
incomplete  reporting  of  data.  Thus,  we 
were  unable  to  include  contract  labor  in 
subsequent  wage  indexes  based  on  the 
1988  wage  survey  data.  For  the  FY  1990 
cost  report  data,  we  clarified  the 
instructions  for  reporting  contract  labor 
and  developed  additional  edits  for 
contract  labor  that  were  reviewed  as 
part  of  the  intermediary  s  desk  review 
process.  As  discussed  in  the  proposed 
rule  (58  FR  30236),  our  analysis  of 
contract  wage  data  reported  on  the  FY 
1990  cost  report  indicates  that  the 
reported  salaries  and  hours  appear 
reasonable.  Therefore,  we  proposed  to 
include  contract  labor  wages  and  hours 
in  the  wage  index  for  FY  1994. 

We  attempted  to  venh'  the  accuracy 
of  contract  data  reported  for  hospitals 
having  a  contract  labor  average  hourly 
wage  exceeding  $80.00  per  hour,  which 
represents  the  mean  hourly  wage  plus  3 
standard  deviations.  This  is  our 
standard  method  to  identify  and  remove 
statistical  outliers.  For  purposes  of  the 
wage  final  index,  contract  labor  data  for 
any  hospital  whose  inflated  contract 
labor  average  hourly  wage  exceeded 
$80.00  per  hour,  or  was  less  than  $5.00 
per  hour,  were  presumed  to  be 
unreasonable  and  were  eliminated  from 
the  wage  index  computation.  However, 
the  fiscal  intermediaries  reexamined 
contract  labor  data  costs  in  excess  of 
$80.00  per  hour,  and  the  data  were 
included  if  determined  tc  be  correct 
based  on  verified  documentation. 

These  edits  to  the  contract  labor  wage 
data  resulted  in  the  elimination  of  data 
for  five  hospitals  with  high  contract 
labor  average  hourly  wages  and  four 
hospitals  with  low  contract  labor 
average  hourly  wages.  In  each  case 
where  a  hospital's  contract  labor  average 
hourly  wage  did  not  meet  our  standards 
and  was  not  substantiated  as  correct  by 
the  intermediary,  we  recalculated  the 
hospital's  average  hourly  wage 
exclusive  of  contract  labor.  We  note  that 
if  a  hospital's  data  were  revised  and  no 
longer  fell  outside  our  limits,  or  the 
fiscal  intermediary  notified  our  office 
that  the  contract  labor  cost  and  hours 
have  been  verified  and  supported  by 
documentation,  then  the  final  wage 
index  reflects  the  contract  data  even 
though  the  data  were  not  included  in 
the  proposed  wage  index. 


In  most  labor  market  areas,  the 
inclusion  of  contract  labor  in  the  wage 
index  computation  has  a  small  effect  on 
the  average  hourly  wage.  However,  now 
that  we  have  reasonably  complete  data, 
we  believe  including  contract  labor 
would  more  accurately  and  fairly  reflect 
wage  levels  across  hospitals  and  MSAs. 
Accordingly,  after  considering  the 
public  comments,  we  have  included 
contract  labor  for  direct  patient  care 
services  in  the  final  wage  index  for  FY 
1994. 

Comment:  Commenters  indicated  thai 
they  supported  our  proposal  that 
contract  labor  be  included  in  the 
computation  of  the  wage  index. 
However,  some  commenters  questioned 
the  accuracy  and  validity  of  the  contract 
labor  data.  One  commenter  suggested 
that  a  special  audit  or  review  be  done 
if  the  contract  labor  hours  were  greater 
than  5  percent  of  the  total  hours.  The 
commenter  stated  that  since  hours 
associated  with  the  provision  of  contract 
services  seem  to  vary  greatly,  these 
measures  were  necessary  to  ensure  the 
accuracy  of  the  data. 

Response:  We  believe  that  the  edits 
we  have  applied  to  the  contract  labor 
costs  are  sufficient  to  ensure  accuracy  of 
the  reported  contract  labor  data.  The 
current  edits  applied  to  contract  labor 
costs  are  designed  to  eliminate  aberrant 
or  unverified  contract  labor  data  from 
the  wage  index.  One  edit  we  performed 
was  to  apply  the  mean  plus  three 
standard  deviations  for  the  reported 
contract  labor  hourly  wage.  For  any 
hospital  whose  contract  labor  hourly 
rate  exceeded  these  parameters,  we 
contacted  the  appropriate  intermediary 
in  order  to  verify  the  accuracy  of  the 
reported  data.  If  the  intermediary  could 
not  obtain  appropriate  justification  from 
the  hospital  as  to  why  these  costs  were 
aberrant,  the  contract  dollars  and  hours 
were  eliminated  from  the  calculation  of 
the  final  wage  index. 

We  identified  19  hospitals  that  had  a 
contract  labor  average  hourly  wage 
above  $80.00.  As  a  result  of  this  edit,  the 
data  for  two  hospitals  were  revised  to 
reflect  a  correct  contract  labor  rate,  and 
included  in  the  wage  index.  The 
contract  labor  data  for  five  hospitals 
were  eliminated  because  the  data  were 
not  documented  or  reported  correctly. 
The  remaining  12  hospitals  provided 
the  intermediaries  wiUi  adequate 
documentation  to  substantiate  their 
reporting  of  a  high  ocMitract  labor  rate 
and  were  included  in  the  wage  index. 

We  also  eliminated  contract  labor  data 
for  four  hospitals  that  reported 
inordinately  low  average  hourly 
contract  labor  costs  (that  is,  below  $5  00 
per  hour).  This  is  a  change  from  the 
proposed  wage  index  wherein  we 
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excluded  any  contract  labor  costs  below 
$3.35  per  hour  After  further 
consideration,  we  decided  that  given  the 
fact  that  contract  services  are  generally 
obtained  through  personnel  agencies 
that  charge  a  premium,  we  believe  the 
$5.00  minimum  standard  is  more 
appropriate  than  $3.35,  which 
represented  the  minimum  wage  allowed 
by  law. 

We  have  not  instituted  any  special 
audit  or  review  in  instances  where 
contract  labor  hours  exceeded  5  percent 
of  total  hours.  We  believe  that  it  is 
reasonable  to  expect  signiRcant 
variations  in  the  percent  of  contract 
labor  costs  to  total  salaries.  The 
proportion  of  contract  services  used  by 
individual  hospitals  could  be  affected 
by  a  number  of  circumstances,  such  as 
hospital  size,  range  of  services,  and 
extent  of  personnel  shortages  in  the 
area.  We  note  that  for  hospitals  that 
reported  contract  labor  costs  the  average 
ratio  of  contract  costs  to  total  salaries 
was  approximately  6  percent.  We  will, 
however,  consider  expanding  our  edits 
in  the  future  to  evaluate  any  cases  with 
extremely  high  proportions  (over  30 
percent)  of  contract  labor  costs. 

Comment:  Several  commenters 
suggested  that  we  include  Part  A 
physician  contract  services  as  part  of  the 
contract  labor  definition.  The 
commenters  indicated  that  Part  A 
physician  services  include  some  patient 
care  related  services  and  would 
therefore  meet  our  definition,  which 
limits  includable  contract  services  to 
only  those  associated  with  hands-on 
patient  core.  Other  commenters  were 
concerned  that  failure  to  include  Part  A 
physician  contract  services  in  States 
where  hospitals  are  not  allowed  to 
directly  hire  physicians  and  must  obtain 
their  services  on  a  contractual  basis 
eliminates  the  hospitals'  Part  A  services 
from  the  wage  data.  Conversely,  a 
hospital  that  can  directly  hire  a 
physician  will  have  its  physicians' 
salaries  included  in  the  wage  index. 
These  commenters  asserted  that  since 
the  average  hourly  wage  for  physicians 
are  relatively  high,  there  exists  a 
definite  disadvantage  for  these  five 
States.  Another  commenter  stated  that 
the  cost  reporting  instructions  were 
clarified  to  specifically  exclude  Part  B 
physicians  services  but  not  Part  A 
physicians  services. 

Response:  Under  section  1887  of  the 
Act,  "professional  medical  services" 
(services  directly  related  to  patient  care) 
are  reimbursed  under  Part  B,  and 
"professional  services  that  are  rendered 
for  the  general  benefit  to  patients  in  a 
hospital"  are  reimbursed  under  Part  A. 
If  physicians  services  are  directly 
related  to  patient  care,  then  those 


services  would  be  billable  under  Part  B. 
For  purposes  of  the  wage  index,  the  cost 
report  instructions  specifically  excluded 
Part  B  physicians  services  because  these 
services  are  in  fact  directly  related  to 
patient  care  but  they  are  otherwise 
reimbursable  under  Medicare.  Part  A 
physicians  services  were  not 
specifically  referenced  in  the  cost 
reporting  instructions  because  these 
services,  unlike  Part  B  physicians 
services,  are  not  directly  related  to 
patient  care,  and  therefore  no 
clarification  should  have  been  necessary 
for  purposes  of  re[K>rting  contract  labor 
costs.  It  would  not  be  appropriate  to 
make  exceptions  to  the  definition  of 
coiHract  services  prescribed  in  the  cost 
reporting  instructions  for  one  type  of 
contract  service  as  opposed  to  any  other 
contract  service  that  is  not  directly 
related  to  hands-on  patient  care. 

In  those  States  where  a  hospital  is 
restricted  from  directly  hiring  a 
physician,  we  believe  that  the  hospital 
could  consider  using  other 
administrative  personnel  to  perform 
some  of  the  administrative  functions 
that  physicians  currently  perform.  This 
would  enable  the  hospital  to  include  the 
salaries  paid  to  administrative 
personnel  in  the  wage  index 
computation. 

Comment:  We  received  two  comments 
sugoiBsting  that  we  include  management 
service  contracts  in  the  wage  index, 
since  we  include  salaries  for  home 
office  personnel  who  perform  similar 
services  at  a  hospital.  These 
commenters  believe  the  definition  for 
contract  labor  should  be  expanded  to 
include  these  contract  services. 

Hespor.se:  As  stated  above,  the 
contract  labor  definition  is  limited  to 
those  services  directly  related  to  hands- 
on  patient  care.  This  definition  was 
adopted  to  address  the  main  concern 
expressed  by  hospitals  with  respect  to 
the  inclusion  of  contract  labor  in  the 
wage  index,  that  is,  that  many  hospitals 
have  problems  hiring  nurses  in  areas 
experiencing  nursing  shortages  and 
must  rely  on  contract  labor  sources. 
Thus,  a  hospital's  decision  to  use 
contracted  services  in  these  situations  is 
often  driven  by  the  need  to  overcome 
these  staffing  shortages.  This  is 
generally  not  the  case  with  management 
contracts. 

The  costs  of  contract  labor  are 
generally  higher  than  the  cost  of 
noncontract  labor  for  the  same  services, 
and  thus  may  not  accurately  refiect 
relative  hospital  wage  rates  across  labor 
market  areas.  However,  the  situation 
described  above  illustrates  why  it  ipay 
be  appropriate  to  include  the  costs  of 
contract  services  directly  related  to 
patient  care.  In  accordance  with  the  FY 


1990  cost  reporting  instructions,  the 
data  used  to  develop  the  upnlated  wage 
index  do  not  encompass  management 
services  and  therefore  management 
costs  are  not  included  in  the  FY  1994 
wage  index  computation.  Management 
contracts  encompass  a  wide  range  of 
services  including  legal  services, 
personnel  administration,  and 
accounting  or  auditing  services.  Our 
concern  is  the  difficulty  in  accurately 
removing  the  costs  and  hours  fur 
services  such  as  legal  and  accounting 
from  total  management  contracts.  We  do 
not  believe  it  would  be  appropriate  to 
include  such  contract  services  for  some 
hospitals  and  not  for  others  A  national 
data  collection  would  be  req  >  red  before 
contract  management  servnce.";  can  be 
included  in  the  wage  index.  However, 
we  will  reconsider  this  issue  for  future 
wage  indexes  as  it  may  be  appropriate 
to  recognize  certain  management 
contracts  where  hospital  administrators. 
CEOs  and/or  CFOs  are  contract 
employees,  especially  in  small,  rural 
hospitals  that  have  difficulty  recruiting 
top  management  personnel.  We  will 
evaluate  the  appropriateness  and 
feasibility  of  including  such  contract 
management  services  in  future  wage 
data  collections. 

3.  Allocation  of  General  Service  Salaries 
to  Areas  Excluded  from  Wage  Index 

The  current  wage  index  is  constructed 
using  data  only  for  areas  of  the  hospital 
that  are  related  to  the  provision  of 
hospital  care  to  inpatients.  Thus,  we 
exclude  the  direct  wages  and  hours 
associated  with  certain  sub-provider 
components  of  the  hospital,  such  as 
skilled  nursing  facilities  and  home 
health  agencies,  from  the  wage  survey. 
The  cost  reporting  form  used  to  collect 
the  FY  1990  wage  data  also  includes 
within  the  definition  of  excluded  areas 
rehabilitation  and  psychiatric  distinct 
part  units  of  the  hospital  that  are 
excluded  from  the  prospective  payment 
system. 

As  stated  in  the  proposed  rule,  we 
have  received  several  suggestions  from 
hospital  representatives  that,  in  addition 
to  excluding  the  direct  salaries  and 
hours  for  sub-provider  components  of 
the  hospital,  HCFA  should  also  exclude 
the  general  service,  or  overhead,  wages 
and  hours  that  are  associated  with  these 
areas.  Currently,  for  example,  we 
include  all  of  the  wage  costs  associated 
with  housekeeping  in  the  wage  index 
data,  even  if  a  facility  has  excluded  sub- 
provider  components  that  receive 
housekeeping  services.  In  response  to 
these  suggestions,  we  initiated  a  special 
data  collection  to  obtain  the  hours 
associated  with  workers  in  the  general 
service  areas  of  those  hospitals  that 


reported  excluded  salaries  and  hours. 
We  receis'ed  general  service  hour  data 
for  3.811  of  the  5,436  hospitals  for 
which  we  have  wage  data. 

We  analyzed  this  special  survey  data 
in  conjunction  with  the  wage  data  from 
the  cost  report  to  determine  whether  we 
could  reasonably  allocate  the  overhead 
wages  and  hours  to  the  excluded  areas 
of  the  hospital.  In  the  proposed  rule,  we 
discussed  this  analysis  in  detail  (58  FR 
30237).  For  several  reasons,  we 
concluded  that  it  would  not  be 
appropriate  to  use  the  overhead  data 
collected  in  computing  the  wage  index. 
These  reasons  included  the  large 
number  of  hospitals  removed  due  to  the 
edits,  the  large  number  of  hospitals  with 
large  swings  in  their  average  hourly 
wages,  and  the  large  proportion  of 
hospitals  whose  average  hourly  wages 
would  decrease  as  a  result  of  the 
allocation  rather  than  increase.  As  a 
result,  in  the  proposed  rule  we  did  not 
employ  the  allocation  of  general  service 
salaries  and  hours  to  the  excluded  areas 
of  hospitals  in  constructing  the 
proposed  FY  1994  wage  index. 

We  solicited  public  comment  on  this 
issue,  in  particular,  comnrients 
concerning  alternative  methods  that 
might  produce  a  more  accurate  and 
uniform  allocation  method  and  at  the 
same  time  impose  little  or  no  additional 
reporting  burden  on  the  hospital 
industry.  We  indicated  that  under  any 
acceptable  allocation  method,  we  would 
require  that  the  method  be  used  by  all 
hospitals  with  excluded  areas  and  that 
the  intermediary  be  able  to  verify  the 
accuracy  of  the  reported  data. 

Comment:  We  received  numerous 
comments  regarding  our  decision  not  to 
allocate  hospital  overhead  wages  and 
hours  to  excluded  areas  of  the  hospital 
in  the  calculation  of  the  proposed  wage 
index.  Most  commenters  believe  that 
our  decision  not  to  allocate  the 
overhead  hours  and  wages  to  the 
excluded  areas  of  the  hospital  is 
contrar)'  to  the  statute,  arguing  that 
section  1886(dK3ME)  of  the  Social 
Security  Act  requires  the  exclusion  of 
salaries  applicable  to  skilled  nursing 
facilities.  Other  commenters  believe  that 
the  basis  of  our  decision  not  to  exclude 
these  hours  and  salaries,  that  is.  that  the 
data  is  of  insufficient  quality  to  ensure 
its  accuracy,  is  inadequate.  The 
commenters  assert  that  the  allocation 
should  have  been  performed  regardless 
of  the  data  quality  problem.  Several 
commenters  stated  that  they  altered 
their  cost  report  forms  to  include  all 
general  service  hours  and  salaries, 
including  those  they  had  previously 
assigned  to  the  excluded  areas,  based  on 
a  promise  by  HCFA  that  such  data 
would  be  excluded  in  the  wage  index 


calculation.  Other  commenters  lelieve 
that  problems  in  the  overhead  allocation 
indicate  problems  in  the  overall  wage 
and  hour  reporting  used  in  the  \vage 
index  calculation.  Many  commenters 
oppose  our  decision  because  they 
believe  that  it  unfairly  disadvantages 
rural  hospitals,  which  may  have  a  larger 
proportion  of  their  workers  in  e.xcluded 
areas  than  do  urban  hospitals.  Cne 
commenter  believes  that  our  decision 
not  to  exclude  the  allocated  wages  and 
hours  will  disadvantage  rural  hospitals 
applying  for  reclassification  for  wage 
index  purposes  to  the  MGCRB,  fince 
hospitals  must  compare  their  average 
hourly  wage  to  the  average  hourly  wage 
for  all  hospitals  in  their  current  labor 
market  area. 

Response:  Section  1886(d)(3)(3)  of  the 
Act  specifies  that,  "to  the  extent 
determined  feasible  by  the  Secretary. 
such  survey  shall  •  •  •  excludf  data 
with  respect  to  the  wages  and  wige- 
related  costs  incurred  in  furnishing 
skilled  nursing  facility  services" 
(emphasis  added).  In  the  proposed  rale, 
we  discussed  in  detail  our  analysis  of 
the  data  and  cur  conclusion  that  it  is  not 
feasible  to  allocate  overhead  wages  and 
hours  to  the  excluded  areas  of  the 
hospital  (58  FR  30237). 

In  analyzing  the  proposed  exclusion, 
we  found  that,  even  after  data  ecits 
eliminated  the  allocations  for  177 
hospitals  with  questionable  date, 
approximately  two-thirds  (2,412)  of  the 
remaining  3.634  hospitals  had  average 
hourly  wages  that  were  lower  wien  the 
allocation  was  performed  than  v/hen  it 
was  not.  If  the  allocation  were  accurate, 
this  would  mean  that,  for  the  majority 
of  hospitals  with  excluded  area?,  the 
average  hourly  wage  for  the  ove-head 
areas  (such  as  laundry  and 
housekeeping)  is  higher  than  that  for 
patient  care  areas  in  the  hospital  (such 
as  nursing).  We  do  not  believe  t'lat  this 
could  be  the  case  for  such  a  large 
number  of  hospitals,  and  we  therefore 
concluded  that  the  data  collected 
regarding  overhead  hours  was 
inaccurate.  Because  of  the  large  number 
of  hospitals  removed  through  the  edit 
process,  the  large  number  of  hospitals 
with  large  swings  in  their  average 
hourly  wages,  and  the  large  proportion 
of  hospitals  whose  average  hourly  wage 
would  decrease  rather  than  increase  as 
a  result  of  performing  the  allocation,  we 
continue  to  believe  it  would  be 
inappropriate  to  employ  the  allocation 
of  general  service  salaries  and  hours  to 
the  excluded  areas  of  hospitals  in 
constructing  the  FY  1994  wage  index. 
We  disagree  with  commenters  who 
question  the  entire  wage  index 
calculation  on  the  basis  of  the  problems 
in  the  overhead  allocation.  The 
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overhead  hours  were  collected  by  use  of 
a  special  hospital  survey  that  was 
conducted  well  after  the  Medicare  cost 
report  was  filed.  As  a  result,  the  hours 
were  not  subject  to  a  departmental 
allocation,  as  was  the  case  for  the 
overhead  wages.  Since  hospitals  were 
required  to  retroactively  determine  the 
overhead  hours  corresponding  to  the 
salaries  reported  on  the  cost  report,  it 
was  more  difficult  to  ensure  that  the 
hours  reported  by  the  hospitals  in  the 
survey  would  match  the  wages  reported 
on  the  cost  report,  although  we  had 
hoped  that  the  hours  would  be  accurate. 

With  regard  to  the  alteration  of  the 
cost  reports  due  to  any  perceived 
promise  by  HCFA  that  the  overhead 
wages  and  hours  attributable  to  the 
excluded  areas  of  the  hospital  would  be 
removed  from  the  wage  index 
calculation,  we  note  that  hospitals  are 
required  to  include  all  overhead  salaries 
and  hours  in  their  cost  reporting  for  the 
overhead  cost  centers,  and  not  just  those 
salaries  and  hours  attributable  to  the 
acute  care  area  of  the  hospital.  We  note 
that  these  hospitals  had  allocated  a 
select  portion  of  their  overhead  salaries 
to  areas  excluded  from  the  wage  index 
through  accounting  reclassifications,  so 
that  these  salaries  did  not  appear  on 
Worksheet  A,  column  1  (which  was 
used  to  determine  salaries  for  the  wage 
survey  on  Worksheet  S-3).  but  were 
returned  to  the  overhead  areas  in  order 
to  perform  the  step  down  of  costs  on 
Worksheet  B.  part  I.  As  such,  we  believe 
that  the  changes  made  to  these  cost 
reports  by  the  providers  should  have 
been  made  in  any  case  and  are 
irrelevant  to  the  discussion  of  the 
allocation  methodology. 

We  note  that,  although  the  overhead 
allocation  would  reduce  tne  wage  index 
values  for  a  smaller  proportion  of  rural 
areas  than  urban  areas,  the  allocation 
would  still  reduce  the  wage  index  value 
for  several  rural  areas.  In  Uiis  regard,  wo 
note  that  many  of  the  commenters  who 
supported  the  allocation  are  located  in 
rural  Nebraska,  an  area  whose  average 
hourly  Wage  would  decrease  as  a  result 
of  the  allocation  as  currently  calculated. 
Finally,  we  emphasize  that  our  decision 
not  to  perform  the  overhead  allocation 
was  made  in  order  to  calculate  the  most 
accurate  wage  index  possible. 

We  do  not  believe  that  this  decision 
will  have  any  consistent  impact  on 
hospitals  applying  for  wage  index 
reclassification.  The  effect  on  any 
applicant  hospital,  the  labor  market  area 
in  which  it  is  currently  located,  or  the 
labor  market  area  to  which  the  hospital 
is  applying  will  differ  across  hospitals 
and  labor  market  areas.  Moreover,  we 
believe  that  our  decisions  rpgarding  the 
appropriate  structure  of  the  wage  index 
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should  be  directed  toward  establishing 
an  accurate  reflection  of  wage  variation 
across  different  labor  market  areas.  As 
such,  we  believe  our  decision  with 
respect  to  the  overhead  allocation  is 
consistent  with  the  goals  of  the 
recIassiRcation  process,  because  the 
allocation  would  not  result  in  a  more 
accurate  wage  comparison  under  either 
§412.230(e)(l)(iii)orliv). 

Comment:  Some  commenters  believe 
that  the  overhead  allocation  could  be 
performed  by  allowing  hospitals  with 
excluded  areas  to  directly  allocate  these 
salaries  to  the  excluded  areas.  These 
commenters  advocate  various  methods, 
including  altering  the  reporting  on 
Worksheet  A  (on  which  providers  report 
their  direct  costs,  including  salary  costs) 
and  adding  a  stepdown  procedure  to 
Worksheet  S-3,  to  allocate  overhead 
hours  and  salaries  to  all  of  the  hospital's 
cost  centers. 

Besponse:  We  believe  that  the 
difficulties  we  experienced  with  the 
overhead  allocation  arose  from  incorrect 
reporting  of  overhead  hours,  rather  than 
the  allocation  methodology  itself.  For 
the  FY  1994  wage  index,  the  FY  1990 
cost  reports  included  data  for  overhead 
salaries  but  not  overhead  hours;  we 
collected  data  for  overhead  hours  by 
conducting  a  special  survey  in 
November  1992.  In  this  special  data 
collection  we  conducted  for  Ihe  FY  1990 
cost  reports,  the  overhead  hours  were 
determined  retroactively.  However,  the 
FY  1992  cost  report  allows  for  the  direct 
reporting  of  both  overhead  salaries  and 
overhead  hours  on  the  Worksheet  S-3, 
and  we  hope  that  this  will  allow  an 
accurate  allocation.  We  believe  that 
more  accurate  reporting  of  hours  will 
occur  on  the  FY  1992  cost  reports 
because  the  overhead  salaries  and  hours 
will  be  determined  at  the  same  time. 

Comment:  A  commenler  believes  that 
hospitals  with  a  low  ratio  of  excluded 
salaries  to  total  salaries  do  not  have  an 
incentive  to  make  sure  that  their 
overhead  hour  data  are  corre<t.  As  a 
result,  the  commenler  believes  that  any 
hospital  with  a  high  ratio  of  excluded  to 
total  salaries  should  be  allowed  to 
perform  the  allocation.  In  addition,  the 
commenler  believes  that  the  allocation 
should  be  at  the  election  of  the  provider, 
so  that  providers  whose  average  hourly 
wage  a^er  the  allocation  is  lower  than 
before  the  allocation  could  refuse  the 
allocation. 

Response:  We  believe  it  would  be 
inappropriate  lo  perform  the  allocation 
for  some  hospitals  and  not  others.  We 
disagree  with  the  commenter's 
suggestion  that  ihe  allocation  should  be 
performed  only  in  those  situations 
where  a  provider's  average  hourly  wage 
is  increased  as  a  result.  The  purpose  of 


the  allocation  is  to  reflect  more 
accurately  the  wages  and  salaries  in  the 
acute  care  area  of  the  hospital  by 
excluding  salaries  and  hours  associated 
with  the  excluded  areas  of  the  hospital. 
We  believe  it  would  be  inconsistent  to 
include  some  types  of  costs  for  some 
hospitals  and  not  others. 

E.  Computation  of  the  Wage  Index 

As  noted  in  section  m.C.  above,  we 
based  the  FY  1994  wage  index  on  wage 
data  reported  on  the  FY  1990  cost 
report.  The  final  wage  index  is 
comprised  of  data  from  5,407  hospitals 
paid  under  the  prospective  payment 
system  and  short-term  acute  care 
hospitals  in  waiver  Slates.  The  method 
used  to  compute  the  wage  index  is  as 
follows: 

Step  1 — We  gathered  data  from  each 
of  the  non-Federal  short-term  acute  care 
hospitals  for  which  data  were  reported 
on  the  Worksheet  S-3,  Fart  II  of  the 
Medicare  cost  report  for  the  hospital's 
cost  reporting  periods  beginning  on  or 
after  October  1.  1989,  and  before 
October  1,  1990.  Each  hospital  was 
assigned  to  its  appropriate  urban  or 
rural  area  based  on  the  MSA  definitions 
to  be  used  in  the  prospective  payment 
system  in  FY  1994  prior  lo  any 
reclassifications  under  sections 
1886(d)(8)  or  1886(d){10)  of  the  Act.  In 
addition,  we  included  data  from  a  few 
hospitals  that  had  cost  reporting  periods 
beginning  in  September,  1989  and 
reported  more  ihan  a  52-week  cost 
reporting  period.  The  data  were 
included  because  no  other  data  from 
these  hospitals  would  be  available  for 
the  cost  reporting  period  described 
above,  and  particular  labor  market  areas 
might  be  affected  due  to  the  omission  of 
these  hospitals.  However,  we  generally 
describe  this  wage  data  as  FY  1990  data. 

Step  2 — For  each  hospital,  we 
subtracted  the  excluded  salaries  (that  is. 
salaries  attributable  to  .skilled  nursing 
facility  and  other  sub-provider 
components)  from  gross  hospital 
salaries  to  determine  net  hospital 
salaries.  To  the  net  hospital  salaries,  we 
added  hospital  contract  labor  costs, 
hospital  fringe  benefits,  and  any  home 
office  salaries  and  fringe  benefits 
reported  by  the  hospital  to  determine 
total  salaries  plus  fringe  benefits. 

Step  3 — For  each  hospital,  we  inflated 
or  deflated,  as  appropriate,  the  total 
salaries  plus  fringe  benefits  resulting 
from  Step  2  to  a  common  period  lo 
determine  total  adjusted  salaries.  To 
make  the  wage  inflation  adjustment,  we 
used  the  percentage  change  in  average 
hourly  earnings  for  each  30-day 
increment  from  October  14, 1989 
through  September  15, 1991,  for 
hospital  industry  workers  from  S.I.C. 


806,  Bureau  of  Labor  Statistics 
Employment  and  Earnings  Bulletin.  The 
annual  inflation  rate  used  was  5.6 
percent.  The  inflation  factors  used  to 
inflate  the  hospital's  data  were  based  on 
the  midpoint  of  the  cost  reporting 
period  as  indicated  below. 

Midpoint  of  Cost  Reporting  Period 


After 

Before 

Adjustment 
factor 

10/14/89  

11/14/89  

11/15/89 
12/15/89 
01/15/90 
02/15/90 
03/1 5«0 
04/1 5«0 
05/15/90 
06/15/90 
07/15/90 
08/15«0 
09/15/90 
10/15/90 
11/15/90 
12/15/90 
01/15/91 
02/15/91 
03/15/91 
04/15/91 
05/15/91 
06/15/91 
07/1 5«1 
08/1 5«1 
09/15/91 

1.075355 
1.070483 

12/14/89  

01/14/90  

1.065634 
1.060806 

02/14/90  

03/14/90  

1.056000 
1.051216 

04/14/90  

05/14/90  

06/14/90  

07/14/90  

08/14/90  

09/14/90  

10/14/90    

1.046453 
1.041713 
1.036993 
1.032295 
1.027619 
1.022963 
1.018329 

11/14/90  

1.013715 

12/14/90     

1.009123 

01/14/91    

02/14/91    

1.004551 
1.000000 

03/14/91    

995470 

04/14/91    >... 

05/14/91    

06/14/91    

07/14/91    

.990960 
.986470 
982001 
.977552 

08/14/91    

973124 

For  example,  the  midpoint  of  a  cost 
reporting  period  beginning  January  1, 
1990  and  ending  December  31, 1990  is 
June  30,  1990.  An  inflation  adjustment 
factor  of  1.036993  was  applied  to  the 
hospital's  wages.  In  addition,  for  the 
data  for  any  cost  reporting  period  that 
began  in  FY  1990  and  covers  a  period 
of  less  than  360  days  or  greater  than  370 
days,  we  annualized  the  data  to  reflect 
a  1-year  cost  report.  Annualization  is 
accomplished  by  dividing  the  data  by 
Ihe  number  of  days  in  the  cost  report 
and  then  multiplying  the  results  by  365. 

Step  4 — For  each  hospital,  we 
subtracted  the  reported  excluded  hours 
from  the  gross  hospital  hours  to 
determine  net  hospital  hours.  We 
increased  the  net  hours  by  the  addition 
of  any  reported  contract  labor  hours  and 
home  office  hours  to  determine  total 
hours. 

Step  5 — As  part  of  our  editing 
process,  we  eliminated  the  contract 
labor  data  for  9  hospitals  that  reported 
aberrant  contract  labor  wages  (over 
.$80.00  or  less  than  $5.00  per  hour). 
However,  if  the  intermediary  indicated 
through  the  verification  process  that  the 
contract  labor  salaries  and  hours  had 
been  reviewed  and  found  to  be  accurate, 
we  did  not  eliminate  the  data  even  if  the 
average  hourly  wage  exceeded  the  edit 
limit.  In  addition,  we  deleted  data  for  29 
hospitals  that  are  no  longer  participatir.g 
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in  the  Medicare  program,  for  which  we 
lacksd  suffiaent  documentation  to 
verify  data  that  failed  our  edits.  We 
retained  the  data  for  other  hospitals  that 
are  no  longer  participating  in  the 
Medicare  program  because  these 
hospitals  contributed  to  the  relative 
wage  levels  in  their  labor  market  areas 
during  their  FY  1990  cost  reporting 
period.  We  note  that  no  deletions  were 
necessary  for  fringe  benefit  costs.  In 
addition,  no  deletions  to  the  home  office 
data  were  required  as  all  outstanding 
edits  from  the  proposed  wage  data  have 
been  resolved. 

Step  6 — Within  each  urban  or  rural 
labor  market  area  we  added  the  total 
adjusted  salaries  plus  fringe  benefits 
obtained  in  Step  3  for  all  hospitals  in 
that  area  to  determine  the  total  adjusted 
salaries  plus  fringe  benefits  for  the  labor 
market  area. 

Step  7— We  divided  the  total  adjusted 
salaries  plus  fringe  benefits  obtained  in 
Step  6  by  the  sum  of  the  total  hours 
(from  Step  4)  for  all  hospitals  in  each 
labor  market  area  to  determine  an 
average  hourly  wage  for  the  area. 

Step  8 — We  added  the  total  adjusted 
salaries  plus  fringe  benefits  obtained  in 
Step  3  for  all  hospitals  in  the  nation  and 
then  divided  the  sum  by  the  national 
sum  of  total  houzs  from  Step  4  to  arrive 
at  a  national  average  hourly  wage.  Using 
the  data  as  described  above,  the  national 
average  hourly  wage  is  $17.2621. 

Step  9 — For  each  urban  or  rural  labor 
market  area,  we  calculated  the  hospital 
wage  index  value  by  dividing  the  area 
average  hourly  wage  obtained  in  Step  7 
by  the  national  avenge  hourly  wage 
computed  in  Step  8. 

Comment:  Commenters  suggested  that 
we  eliminate  from  the  wage  index 
computation  hospitals  that  have 
terminated  participation  in  the 
Medicare  program.  The  commenters 
believe  that  wage  data  from  terminated 
hospitals  do  not  reflect  the  wages  paid 
in  a  labor  market  area,  since  the 
terminated  hospital  may  be  in  the 
process  of  closing  its  operations.  In 
addition,  the  commenters  stated  that 
when  the  hospital  closed, 
intermediaries  would  not  be  able  to 
verify  the  data  reported  while  the 
hospital  vras  still  operating. 

Besponse:  We  have  always 
maintained  that  any  hospital  that  is  in 
operation  during  the  data  collection 
period  should  be  included  in  the 
database,  since  the  hospital's  data 
reflects  conditions  occurring  in  that 
labor  market  area  during  the  period 
surveyed.  Moreover,  we  believe  that,  in 
general  this  is  the  most  practical  and 
equit^tle  way  to  administer  the  data 
collection  prooen.  because  it  wrould  be 
diffioih  to  define  which  terminated 


hospitals  should  be  excluded.  For 
example,  if  a  hospital  terminates  just 
before  the  proposed  rule  or  between  the 
proposed  rule  and  the  final  rule,  it 
would  be  very  difficult  to  ensure  that 
such  a  hospital  was  identified  as 
terminated,  since  our  analysis  of  the 
database  is  accomplished  well  before 
the  final  rule  is  published. 

However,  we  agree  that  it  is 
appropriate  to  eliminate  data  for 
terminated  hospitals  when  there  is 
reason  to  believe  that  the  data  are 
incorrect  and  cannot  be  verified  due  to 
the  facility's  closure.  In  the  proposed 
rule,  we  only  eliminated  terminated 
hospitals  if  the  data  failed  a  critical  edit 
that  precluded  us  from  computing  an 
average  hourly  wage  for  those  hospitals. 
In  developing  the  final  wage  index,  we 
have  eliminated  wage  data  for  those 
terminated  hospitals  that  failed  any  of 
our  reasonableness  edits.  We  believe 
this  is  appropriate  since  in  mast  cases 
any  aberrant  data  reported  by 
terminated  hospitals  cannot  he 
evaluated  for  reasonableness  because 
hospital  records  may  not  be  available  to 
the  intermediaries.  However,  if  the  wage 
data  for  a  terminated  hospital  did  not 
fail  any  of  our  edits  for  reasonableness 
it  remains  in  the  database  and  has  been 
used  in  developing  the  wage  index  for 
the  labor  market  area. 

Comment:  One  comroenter  questioned 
our  use  of  paid  hours  instead  of  worked 
hours  in  the  computation  of  he  wage 
index. 

Response:  We  have  always  used  total 
paid  hours  because  they  more 
appropriately  reflect  what  is  included  in 
total  salary.  For  example,  if  an 
individual  takes  paid  sick  leave,  the 
corresponding  hours  need  to  be 
included  in  the  total  hours.  This  is 
appropriate  because  salaries  are  based 
on  a  specified  work  period  (such  as  40 
hours  per  week)  that  includes  any  time 
during  that  period  covered  by  paid 
leave,  as  well  as  any  non-productive 
time  for  which  the  employee  receives  a 
salary  (such  as  a  paid  lunch  period). 
The  definition  for  total  hours  will  be 
clarified  in  the  cost  reporting 
instructions  to  specify  that  total  hours 
mean  total  paid  hours. 

Comment:  We  received  several 
comments  concerning  perceived 
problems  with  the  reporting  of  fringe 
benefits.  Some  commenters  indicated 
that  there  are  inconsistencies  across 
intermediaries  in  their  decifions 
regarding  allowable  fringe  benefits.  In 
addition,  some  commenters  requested 
that  we  recognize  additiona  cost  items 
as  fringe  benefits,  while  otbars 
questioned  the  appropriataress  of 
certain  fringe  benefit  costs  included  in 
the  wage  index. 


Besponse:  Fringe  benefits  are  an 
integral  part  of  employee  compensation 
and  are  therefore  an  important 
component  of  the  wage  index,  which  is 
designed  to  refiect  differences  in  labor 
costs  across  areas.  Since  we  first  began 
collecting  fringe  benefit  costs  for 
inclusion  in  the  hospital  wage  index,  we 
have  instructed  hospitals  and 
intermediaries  to  apply  the  longstanding 
definition  of  fringe  benefits  included  in 
section  2144  of  the  Provider 
Reimbursement  Manual.  Under  this 
section,  fringe  benefits  are  defined  as 
"amounts  paid  to,  or  on  behalf  of,  an 
employee  from  which  the  employee 
derives  a  personal  benefit." 

This  section  also  requires  that  where 
applicable,  fringe  benefits  must  be 
reported  to  the  IRS. 

There  may  be  questions  as  to  whether 
a  particular  cost  qualifies  as  a  fringe 
benefit.  Therefore,  to  assist 
intermediaries  in  determining  whidi 
costs  should  be  allowed  as  fringe 
benefits  and  should  be  included  in  the 
calculation  of  the  wage  index,  we  sent 
to  each  intermediary  a  list  of  some  costs 
that  might  be  included  as  fringe 
benefits.  This  list  was  developed  based 
on  our  experience  in  handling  fringe 
benefit  issues  that  have  come  to  our 
attention,  to  promote  the  consistent 
treatment  of  fringe  benefits.  However, 
this  list  was  intended  as  a  guideline 
only  and  was  not  intended  to  be  all- 
inclusive.  The  intermediary  determines 
if  the  costs  meet  the  requirements  listed 
in  the  Provider  Reimbursement  Manual. 

We  note  that  a  particular  cost  mi^t 
be  considered  a  fringe  benefit  in  one 
situation  but  not  another.  For  example, 
parking  costs  are  not  generally 
considered  a  fringe  benefit.  However,  in 
limited  situations  where  free  parking  is 
not  available  to  any  employees  in  the 
area,  free  parking  to  employees  could  be 
considered  a  fringe  benefit.  The 
intermediary  must  evaluate  such 
situations  on  a  case  by  case  basis  for 
compliance  with  the  prescribed 
definition  of  fringe  benefits. 

In  order  to  provide  further  guidance, 
we  have  instituted  a  survey  asking  the 
major  hospital  associations,  fiscal 
intermediaries,  and  other  interested 
parties  to  comment  on  what  specific 
cost  items  should  be  recognized  as 
fringe  benefits  based  on  the 
longstanding  definition  included  the 
Provider  Reimbursement  Manual  The 
results  of  that  survey  are  not  yet 
available.  However,  it  is  our  intent  to 
work  with  the  hospital  industry  to 
develop  a  comprehensive  list  of  what 
should  be  considered  as  fringe  benefits. 
This  list  will  then  be  available  to  all 
hospitals  and  intermediaries. 
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Comment:  Two  commenters  suggested 
that  we  remove  the  data  reported  by  a 
hospital  from  the  wage  index  when  the 
hospital  reports  no  fringe  benefits  on 
Worksheet  S-3.  One  commenter  stated 
that  in  cases  where  hospitals  directly 
charge  fringe  benefits  to  salaries,  it  is 
not  appropriate  for  intermediaries  to  ask 
hospitals  to  retroactively  provide  a 
detailed  breakdown  of  its  fringe  benefit 
costs. 

Response  It  has  been  a  longstanding 
policy  to  allow  hospitals  to  directly 
charge  fringe  benefits  and  other 
overhead  costs  to  each  cost  center. 
Therefore,  it  would  be  inappropriate  to 
eliminate  a  hospital's  wage  data  because 
it  elected  to  directly  charge  its  fringe 
benefits  to  salaries.  In  cases  where  no 
fringe  benefit  costs  were  reported  on 
line  6  of  Worksheet  S-3.  intermediaries 
were  asked  to  review  the  wage  data  to 
ensure  that  this  was  correct.  However, 
we  believe  it  is  important  that  reported 
fringe  benefit  costs  are  appropriate  for 
inclusion  in  the  wage  index.  Therefore, 
we  are  considering  requiring  all 
hospitals  to  submit  a  detailed  list  with 
their  Medicare  cost  report  outlining 
those  cost  items  included  in  fringe 
benefits.  If  this  policy  is  adopted, 
hospitals  may  want  to  change  their 
allocation  method  to  allow  easier 
determination  of  these  fringe  benefits. 
However,  because  of  limited 
recordkeeping  with  respect  to  statistical 
data  at  some  hospitals,  such  as  public 
hospitals,  it  is  not  feasible  to  restrict  the 
direct  charging  of  overhead  costs. 

Comment:  One  commenter  asserted 
that  the  wage  data  were  revised  for 
many  hospitals  that  failed  edits  based 
on  further  instructions  from  HCFA.  The 
commenter  asserts  that  the  regulations 
do  not  support  such  instructions  and 
believes  that  the  revisions,  in  effect, 
amount  to  retroactive  rulemaking  with 
respect  to  material  wage  index  elements. 
For  example,  the  commenter  cited 
instructions  with  respect  to  contract 
labor  costs  that  specified  that  Fart  B 
physicians  contract  costs  should  not  be 
included.  Because  the  instructions  did 
not  specifically  exclude  Part  A 
physicians  contract  costs,  the 
commenter  argues  that  such  costs  are 
includable  and  any  disallowance  is  a 
retroactive  change  in  policy. 

Response:  Additional  information 
provided  to  intermediaries  by  no  means 
constitute  a  retroactive  change  in  policy, 
but  rather  instructions  concerning 
existing  policies.  It  is  common  practice 
for  fiscal  intermediaries  to  seek 
guidance  from  HCFA  on  the  appropriate 
interpretation  of  policies  with  respect  to 
the  allowability  of  certain  costs.  For 
example,  the  hst  of  fringe  benefits  we 
issued  to  intermediaries  in  November 


1992  was  issued  as  a  guideline  to  assist 
them  in  determining  what  should  be 
considered  a  fringe  benefit  based  on 
current  policy  with  respect  to  the 
definition  of  fringe  benefit  costs.  As 
discussed  above,  the  disallowance  of 
Part  A  physician  costs  is  also  a 
clarification  of  our  definition  for 
contract  labor  (that  is.  that  only  contract 
services  directly  related  to  hands-on 
patient  care  are  includable).  We 
continue  to  believe  that  issuing 
clarifications  to  intermediaries  is 
necessary  to  ensure  that  only 
appropriate  fringe  benefits  and  contract 
labor  costs  are  included  in  developing 
the  wage  index.  The  fiscal  intermediary 
should  settle  a  cost  report  in 
conformance  with  the  appropriate 
instructions.  Where  there  are 
questionable  items  the  intermediary  can 
refer  to  HCFA's  guidelines. 

Comment:  Many  commenters 
expressed  concern  over  the  process  used 
to  edit  the  FY  1990  wage  index  data. 
Some  commenters  pointed  out  specific 
problems  with  the  edit  process  and 
provided  suggestions  for  refinements, 
such  as  establishing  a  process  for 
resolving  issues  raised  by  desk  reviews 
at  the  time  of  tentative  settlement  of  the 
cost  report.  Others  cited  inconsistencies 
between  the  HGUS  edits  and  the  desk 
review  edits.  Several  suggested  that  we 
create  a  work  group  comprised  of 
representatives  of  hospitals,  fiscal 
intermediaries,  and  HCFA  in  order  to 
develop  an  ongoing  mechanism  to 
ensure  that  wage  data  are  reported 
accurately  and  consistently. 

Response:  We  are  continuing  our 
efforts  to  refine  the  edit  process.  We 
agree  that  an  ongoing  mechanism  for 
early  review  of  the  wage  data  is  needed, 
and  we  are  working  to  establish  such  a 
process  for  future  wage  index  updates. 
As  this  is  the  first  year  in  which  cost 
report  data  were  used  to  compute  the 
wage  index,  we  could  not  anticipate  the 
extent  of  the  problems  that  occurred 
with  the  reporting  of  data.  Because  the 
HCRIS  edits  were  in  place  at  the  time 
the  FY  1990  cost  report  data  were 
originally  transmitted,  we  had  expected 
that  fewer  data  elements  would  fail 
edits.  When  we  discovered  that  this  was 
not  the  case  (either  due  to  bypasses  of 
the  edits  or  other  errors),  we  initiated  a 
special  review  program  to  deal  with  not 
only  the  comparisons  of  cost  variances 
between  the  1988  data  and  the  FY  1990 
data  but  also  the  HCRIS-type  edits  as 
well.  We  will  continue  to  evaluate  and 
update  the  edits  included  in  our  desk 
review  package  and  welcome  industry 
input  into  this  process.  In  this  regard, 
we  are  planning  to  convene  a 
workgroup  to  discuss  options  for 
redefining  labor  market  areas,  and  we 


will  include  the  desk  review  edit 
process  in  the  workgroup  discussions. 
We  will  continue  to  strive  to  construct 
a  better  desk  review  package,  consistent 
HCRJS  edits,  and  a  clearer  set  of 
instructions  for  the  worksheet  S-3.  Part 
II. 

Comment:  A  commenter  suggested 
that  HCFA  establish  an  appeals  process 
for  disputes  over  corrections  submitted 
by  hospitals  to  intermediaries.  The 
commenter  stated  that  since  the  work 
sheet  S-3  does  not  affect  reimbursement 
for  the  FY  1992  cost  report,  hospitals  are 
not  able  to  make  appeals  through  the 
Provider  Reimbursement  Review  Board. 

Response:  We  do  not  believe  such  a 
formal  appeals  process  is  necessary. 
Moreover,  we  do  not  believe  that  a 
formal  appeals  process  would  be 
feasible,  since  the  process  could  not  be 
completed  before  the  development  of 
the  final  wage  index.  In  the  few  cases 
where  the  hospital  and  the  intermediary 
have  disagreed  on  specific  cost  items 
reported  on  worksheet  S-3.  the  issue  has 
been  resolved  by  contacts  between  the 
hospital  or  intermediary  and  HCFA. 
Often  after  telephone  discussions  with 
the  caller  or  writer,  the  issues  were 
resolved. 

We  continue  to  believe  that  this 
method  will  resolve  most  disputes 
between  hospitals  and  intermediaries. 

However,  if  a  hospital  still  feels  that 
the  issue  has  merit  and  believes  that  its 
intermediary  is  incorrectly  handling  the 
adjustment,  the  hospital  has  the  option 
of  requesting  that  the  intermediary  re- 
review  the  issue  and  ask  that  the 
intermediary  receive  HCFA's 
concurrence.  The  intermediary  should 
send  to  HCFA  a  letter  outlining  the 
hospital's  and  intermediary's  handling 
of  the  adjustment,  and  ask  for 
clarification.  After  evaluating  the  facts, 
HCFA  will  contact  the  intermediary 
with  the  decision;  the  intermediary  will, 
in  turn,  notify  the  hospital. 

However,  this  process  must  be 
completed  at  least  3  months  prior  to  the 
publication  of  the  final  rule,  to  afford 
the  intermediary  sufficient  time  to 
retransmit  changes  if  necessary  to  the 
HCRIS  system.  Therefore,  hospitals 
must  submit  such  requests  to  their 
intermediary  at  least  4  months  prior  to 
our  publication  of  the  final  rule.  The 
hospital  can  evaluate  the  data  HCFA  is 
using  either  by  requesting  from  the 
intermediary  a  copy  of  the  worksheet  S- 
3,  Part  II  that  has  transmitted  to  HCRIS. 
or  as  indicated  in  the  proposed  rule,  by 
requesting  a  copy  of  the  public  use  wage 
file. 

We  believe  that  this  process  for 
resolving  issues  in  dispute  between  the 
hospital  and  the  intermediary  will 
facilitate  settling  these  disagreements 
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without  the  extensive  delays  inherent  in 
a  formal  appeals  process. 

F.  Revision  to  the  Wage  Index  Based  on 
Hospital  Redesignations 

Under  section  1886(d)(8)(B)  of  the 
Act,  hospitals  in  certain  rural  counties 
adjacent  to  one  or  more  Metropolitan 
Statistical  Areas  (MSAs)  are  considered 
to  be  located  in  one  of  the  adjacent 
MSAs  if  certain  standards  are  met. 
Under  section  1886(d)(10)  of  the  Act. 
the  Medicare  Geographic  Classification 
Review  Board  (MGCRB)  considers 
applications  by  hospitals  for  geographic 
reclassification  for  purposes  of  payment 
under  the  prospective  payment  system. 

The  metnodology  for  determining  the 
wage  index  values  for  redesignated 
hospitals  is  applied  jointly  to  the 
hospitals  located  in  those  rural  counties 
that  were  deemed  urban  under  section 
1886(d)(8)(B)  of  the  Act  and  those 
hospitals  that  were  reclassified  as  a 
result  of  the  MGCRB  decisions  under 
section  1886(d)(10)  of  the  Act.  Section 
1886(d)(8)(C)  of  the  Act  provides  that 
the  application  of  the  wage  index  to 
redesignated  hospitals  is  dependent  on 
the  hypothetical  impact  that  the  wage 
data  from  these  hospitals  would  have  on 
the  wage  index  value  for  the  MSA  to 
which  they  have  been  redesignated. 
Therefore,  the  wage  index  values  were 
determined  by  considering  the 
following: 

•  If  including  the  wage  data  for  the 
redesignated  hospitals  reduces  the  MSA 
wage  index  value  by  1  percentage  point 
or  less,  the  MSA  wage  index  value 
determined  exclusive  of  the  wage  data 
for  the  redesignated  hospitals  applies  to 
the  redesignated  hospitals.  We  note  that 
if  the  wage  index  value  for  the  MSA 
increases  as  a  result  of  reclassification, 
the  data  for  the  reclassified  hospitals  is 
included  in  the  MSA's  wage  index 
value. 

•  If  including  the  wage  data  for  the 
redesignated  hospitals  reduces  the  wage 
index  value  for  the  area  to  which  the 
hospitals  are  redesignated  by  more  than 
1  percentage  point,  the  hospitals  that  are 
redesignated  are  subject  to  the  wage 
index  value  of  the  area  that  results  from 
including  the  wage  data  of  the 
redesignated  hospitals  (the  "combined" 
wage  index  value).  However,  the  wage 
index  value  for  the  redesignated 
hospitals  cannot  be  reduced  below  the 
wage  index  value  for  the  rural  areas  of 
the  State  in  which  the  hospitals  are 

located. 

•  Rural  areas  whose  wage  index 
values  would  be  reduced  by  excluding 
the  data  for  hospitals  that  have  been 
redesignated  to  another  area  continue  to 
have  their  wage  index  calculated  as  if 
no  redesignation  bad  occurred.  Those 


rural  areas  whose  wage  index  value 
increases  as  a  result  of  excluding  the 
wage  data  for  the  hospitals  that  have 
been  redesignated  to  another  area  have 
their  wage  index  calculated  exclusive  of 
the  redesignated  hospitals. 

•  The  wage  index  value  for  en  urban 
area  is  calculated  exclusive  of  the  wage 
data  for  hospitals  that  have  been 
reclassified  to  another  area.  However, 
geographic  reclassification  may  not 
reduce  the  wage  index  for  an  urban  area 
below  the  Statewide  rural  average. 

We  note  that,  except  for  those  rural 
areas  where  redesignations  would 
reduce  the  rural  wage  index  value,  the 
wage  index  value  for  each  area  is 
computed  exclusive  of  the  data  for 
hospitals  that  have  been  redesignated 
from  the  area  for  purposes  of  their  wage 
index.  As  a  result,  several  MSAs  listed 
in  Table  4a  have  no  hospitals  remaining 
in  the  MSA.  This  is  because  all  the 
hospitals  in  these  original  MSAs  have 
been  reclassified  to  another  area  by  the 
MGCRB.  For  those  areas,  we  have  listed 
the  Statewide  rural  wage  index  value. 

The  revised  wage  index  values 
effective  for  discharges  occurring  on  or 
after  October  1. 1993  are  shovm  in 
Tables  4a,  4b,  and  4c  of  the  addendum 
to  this  final  rule.  Hospitals  that  are 
redesignated  should  use  the  wage  index 
values  shown  in  Table  4c.  (Hospitals 
that  were  redesignated  to  an  MSA  under 
section  1886(d)(8)(B)  of  the  Act  or 
reclassified  by  a  decision  of  the  MGCRB 
should  not  use  Table  4c  if  they  have 
also  been  assigned  to  the  same  MSA 
based  on  the  new  OMB  definitions.)  For 
some  areas,  more  than  one  wagj  index 
value  will  be  shown  in  Table  4c.  This 
occurs  when  hospitals  from  mere  than 
one  State  are  included  in  the  group  of 
redesignated  hospitals,  and  one  State 
has  a  higher  Statewide  rural  wege  index 
value  than  the  wage  index  value 
otherwise  applicable  to  the  redesignated 
hospitals.  In  addition,  tables  4d  and  4e 
list  the  average  hourly  wage  for  each 
labor  market  area  based  on  the  FY  1990 
wage  data.  Hospitals  can  use  this 
information  in  applying  to  the  MGCRB 
for  wage  index  reclassifications  for  FY 

1995. 

The  final  FY  1994  wage  index  values 
incorporate  all  reclassification  decisions 
made  by  the  MGCRB  and  the 
Administrator  for  FY  1994.  There  were 
431  hospitals  redesignated  for  purposes 
of  the  wage  index  (including  hospitals 
redesignated  under  both  sections 
1886(d)(8)(B)  and  1886(d)(10)  of  the 
Act).  This  number  does  not  include 
MGCRB  decisions  that  result  ir  a 
reclassification  to  the  same  labor  market 
area  as  the  hospital  is  assigned  under 
the  revised  MSA  definitions.  It  does 
include  changes  that  resulted  txim 


withdrawals  of  requests  for 
reclassification,  appeals,  and  the 
Administrator's  review  process. 

Comment:  One  commenter  expressed 
concern  over  labor  market  areas  where 
the  urban  wage  index  is  already  lower 
than  the  Statewide  rural  wage  index, 
and.  as  a  result  of  reclassifications,  is 
reduced  even  further.  The  commenter 
stated  that  in  the  past.  HCFA  has 
interpreted  the  provisions  of  section 
1886(d)(8)(C)  of  the  Act  as  limiting 
protection  from  wage  index  reductions 
to  urban  areas  whose  wage  index  values 
initially  are  above  the  Statewide  rural 
wage  index  but  fall  below  it  due  to 
reclassifications.  The  commenter  asked 
that  this  protection  be  extended  to 
urban  areas  whose  wage  index  is  below 
the  Statewide  rural  wage  index  value. 

Response.- Section  13501(b)  of  PubUc 
Law  103-66  revises  section 
1886(d)(8)(C)  of  the  Act  to  provide  hold- 
harmless  protection  in  this  situation. 
The  statute  specifies  that  if  the  urban 
area  has  a  wage  index  below  the  wage 
index  for  the  rural  area  in  the  State  in 
which  it  is  located,  or  the  urban  area  is 
located  in  a  State  that  is  composed  of  a 
single  urban  area,  the  urban  wage  index 
will  not  be  reduced  as  a  result  of 
reclassifications.  This  statutory 
provision  is  effective  retroactively  to 
October  1. 1991.  We  will  identify  the 
affected  hospitals  and  provide  a 
payment  adjustment  for  discharges 
occurring  in  FY  1992  and  FY  1993.  In 
addition,  this  change  has  been 
incorporated  in  the  wage  index  values 
included  in  this  final  rule,  and  the 
payment  effects  have  been  reflected  in 
the  FY  1994  budget  neutrality 
adjustments  required  under  sections 
1886(d)(3)(E)  and  1886(d)(8)(D). 
Therefore,  if  excluding  the  wage  data  for 
the  reclassified  hospitals  would  reduce 
the  wage  index  value  for  an  urban  area 
whose  wage  index  is  already  below  that 
of  its  Statewide  rural  area,  the  hospitals 
in  the  urban  area  continue  to  have  their 
wage  index  value  calculated  as  if  no 
reclassifications  have  occurred.  Also,  if 
excluding  the  wage  data  for  reclassified 
hospitals  from  an  urbem  area  located  in 
a  State  that  is  comprised  of  a  single 
urban  area  (for  example.  Rhode  Island) 
reduces  the  wage  index  value,  the 
hospitals  in  that  area  continue  to  have 
their  wage  index  value  calculated  as  if 
no  reclassifications  had  occurred. 

Comment:  One  commenter  noted  that 
hospitals  have  45  days  from  publication 
of  the  proposed  rule  to  withdraw  their 
applications  for  geographic 
reclassification.  The  commenter 
asserted  that  since  changes  may  occur  in 
the  wage  index  values  between  the 
publication  of  the  proposed  rule  and  the 
final  rule  due  to  editing  and  the 
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correction  of  errors  in  the  FY  1990  data, 
hospitals  should  be  permitted  to 
withdraw  their  applications  up  to 
October  1, 1993  or  the  effective  date  of 
the  wage  index,  whichever  is  later.  The 
commenter  believes  this  would  have 
little  effed  on  the  budget  neutrality 
adjustment  reouired  by  statute. 

Response:  \Ve  believe  that  the 
proposed  rule  constitutes  the  latest 
feasible  resource  for  providing  hospitals 
with  the  necessary  information  to 
decide  whether  to  withdraw  requests  for 
reclassiRcation.  We  recognize  that  the 
proposed  wage  index  values  will  change 
slightly  as  a  result  of  withdrawal 
requests,  the  effect  of  any  decisions  by 
the  MGCRB  or  the  Administrator  that 
were  not  issued  in  time  to  be  taken  into 
account  in  the  proposed  rule,  and  the 
effect  of  any  further  corrections  to  the 
wage  data. 

However,  even  if  withdrawals  after 
the  45-day  deadline  had  no  impact  on 
the  budget  neutrality  adjustment,  they 
would  have  a  direct  impact  on  the  area 
wage  index  values  both  for  the  area  in 
which  the  hospital  is  located  and  the 
area  to  which  it  had  previously  been 
reclassified.  Therefore,  we  cannot 
extend  the  45-day  deadline,  because 
doing  so  would  not  provide  reasonable 
time  to  take  withdrawals  into  account  in 
the  development  of  the  final  wage  index 
and  prospective  payment  system  rates. 
Moreover,  if  we  allowed  withdrawals  up 
to  October  1,  1993.  hospitals  would  no 
longer  be  able  to  use  the  data  in  this  rule 
to  file  MGC31B  applications  by  October 
1, 1993,  because  both  the  wage  indexes 
and  the  average  hourly  wages  would 
change  as  a  result  of  the  withdrawals. 
We  note  that  although  hospitals  are 
permitted  to  withdraw  their 
applications  for  reclassification  at  any 
time  during  the  45-day  period,  if  an 
MGCRB  decision  has  already  been 
made,  a  hospital  that  requests  that  its 
application  be  withdrawn  may  not 
request  that  the  MGCRB  decision  be 
reinstated  after  publication  of  the 
prospective  payment  system  final  rule. 

G.  Options  for  Phasing  In  the  New  Wagfi 
Index 

Since  FY  1991,  the  hospital  wage 
index  has  been  based  on  1988  wage 
survey  data.  When  we  updated  the  wage 
index  for  FY  1991  to  base  it  on  the  1988 
data,  we  proposed  to  limit  the  change  in 
the  wage  index  value  of  any  labor 
market  area  whose  wage  index  value 
would  have  changed  more  than  10 
percent  (55  PR  19445).  Specifically,  we 
proposed  to  limit  the  change  in  the 
wage  index  value  to  10  percent  plus  half 
of  the  change  above  10  percent.  At  that 
time,  there  were  38  labor  market  areas 
that  would  have  been  subject  to  the 


proposed  limit.  23  of  which  faced  more 
than  a  10  percent  decrease  in  their  wage 
index  value.  In  our  September  4, 1990 
final  rule  (55  FR  36041).  we  limited  the 
change  (in  response  to  public  comment) 
to  8  percent  plus  half  the  change  above 
8  percent. 

Subsequently,  section  4002(d)(1)(A)  of 
Public  Law  101-508,  enacted  November 
5, 1990,  delayed  implementation  of  the 
updated  wage  data  for  3  months. 
Further,  section  4002(d)(1)(B)  of  Public 
Law  101-508  specified  that  the  wage 
index  used  for  payments  for  discharges 
occurring  on  or  after  January  1, 1991 
was  to  be  calculated  using  only  data 
from  the  1988  wage  survey.  For  FY  1991 
payments,  the  effect  of  these  two 
provisions  was  essentially  to  provide 
hospitals  with  a  blend  of  25  percent 
1984  wage  data  and  75  percent  1988 
wage  data. 

Section  1886(d)(3)(E)  of  the  Act 
requires  the  Secretary  to  update  the 
wage  index  annually  beginning  October 
1.  1993.  Given  concerns  about  the 
redistributional  effect  on  payments  to 
hospitals  that  result  from  updated  wage 
data,  we  examined  whether  a  phase-in 
of  the  updated  wage  data  for  FY  1994 
would  be  appropriate.  However,  a 
phase-in  of  the  FY  1994  wage  index 
based  on  FY  1990  data  is  more 
complicated  than  a  phase-in  of  the  FY 
1991  wage  index  because  of  the  effects 
the  new  MSA  definitions  and 
geographic  reclassifications  by  the 
MGCRB. 

As  discussed  in  detail  in  the  proposed 
rule  (58  FR  30240),  we  do  not  believe 
it  would  be  appropriate  to  phase  in  the 
changes  in  MSA  definitions  and  the 
geographic  reclassifications.  The  statute 
provides  for  hospital  payments  based  on 
geographic  location  unless  the  hospital 
has  been  reclassified  by  the  MGCRB  or 
is  subject  to  section  1886(d)(8)  of  the 
Act.  In  addition,  we  do  not  believe  it  is 
appropriate  to  provide  additional 
payments  to  hospitals  no  longer 
reclassified  by  the  MGCRB  or  to  limit 
payments  to  newly  reclassified 
hospitals,  which  would  occur  under  any 
hospital-level  phase-in  of  the  new  wage 
index  values.  We  explored  three  options 
for  implementing  the  updated  wage  data 
and  solicited  comments  in  the  proposed 
rule.  The  first  option  was  to  implement 
the  new  wage  index  without  any  phase- 
in.  The  second  option  was  to  blend  the 
wage  index  values  for  each  labor  market 
area,  using  50  percent  of  a  wage  index 
based  on  1988  survey  data  and  50 
percent  of  a  wage  index  based  on  FY 
1990  wage  data.  Both  wage  indexes 
under  this  option  would  be  calculated 
using  the  revised  MSA  definitions  and 
FY  1994  geographic  reclassifications.  In 
this  way.  the  changes  in  geographic 


reclassification  and  the  MSA  changes 
would  be  fully  accounted  for  in  the 
wage  index  and  would  not  be  phased  in; 
only  the  updated  wage  data  would  be 
phased  in.  Finally,  we  explored  placing 
a  cap  of  10  percent  on  the  maximum 
change  in  wage  index  value  that 
hospitals  in  a  given  labor  market  area 
could  experience  due  to  the  new  wage 
data. 
We  proposed  to  implement  the  FY 

1990  wage  data  without  any  phase-in. 
Given  our  statutory  obligation  to  update 
the  wage  index  annually  to  refiect 
updated  wage  data,  we  continue  to 
believe  the  most  recent  data  are  the 
most  accurate  and  therefore,  the  most 
appropriate  data  to  construct  the  wage 
index.  As  noted  in  the  proposed  rule, 
the  effects  of  the  updated  wage  index  on 
hospitals  under  each  of  the  MSA-level 
phase-in  options  are  not  significantly 
different,  and  the  number  of  area-level 
wage  index  values  with  substantial 
changes  are  much  fewer  than  for  the  FY 

1991  wage  index  update.  After 
consideration  of  the  phase-in 
alternatives,  we  proposed  not  to  phase 
in  the  FY  1994  wage  index,  but  solicited 
public  comments  on  this  issue. 

Comment:  We  received  several 
comments  regarding  a  possible  phase-in 
of  the  wage  index.  A  few  commenters 
urged  that  we  use  a  50-50  blend  of  the 
final  wage  index  used  for  FY  1993  and 
the  FY  1994  wage  index  constructed  as 
in  the  proposed  rule.  These  commenters 
cited  overall  data  errors  and  reporting 
inconsistencies  as  a  reason  for 
supporting  a  phase-in.  Several 
commenters  urged  that  the  new  MSA 
definitions  be  implemented 
immediately,  but  that  the  1988  wage 
survey  data  and  the  FY  1990  cost  report 
data  be  used  in  a  blend.  AH  of  these 
commenters  believe  that  their  preferred 
blend  option  would  lessen  the  impact  of 
the  new  wage  index  and  help  to  ensure 
the  financial  stability  of  hospitals.  Other 
commenters  supported  our  proposed 
approach  advocating  the  immediate  use 
of  the  FY  1990  wage  data  and  the  new 
MSA  definitions,  without  any  phase-in. 

Response:  We  believe  that  the  FY 
1990  data  is  much  more  accurate  than 
any  we  have  used  previously  and  that 
a  phase-in,  which  would  continue  the 
use  of  data  that  is  now  6  years  old, 
would  be  inappropriate  when  more 
recent  data  are  available.  The  FY  1990 
data  have  been  subjected  to  - 
comprehensive  edits  and  revisions,  both 
before  and  after  the  publication  of  the 
proposed  rule.  We  are  confident  that 
this  process  has  produced  accurate  data 
and  a  wage  index  that  refiect  relative 
hospital  labor  costs. 

With  regard  to  the  commenters' 
concerns  regarding  reporting 


consisteDC7.  although  we  cannot  ensure 
complete  intermediary  consistency 
during  the  data  review  and  audit 
process,  we  believe  that  application  of 
the  reporting  rules  by  intermediaries  has 
been  more  consistent  than  ever.  As 
discussed  in  detail  above,  we  have 
established  comprehensive  procedures 
to  ensure  that  the  data  we  used  to 
develop  the  final  wage  index  were 
accurate. 

Finally,  we  note  that  the  number  of 
hospitals  facing  large  increases  or 
decreases  in  their  wage  index  values 
due  to  the  implementation  of  the  new 
wage  index  is  less  than  in  the  proposed 
rule,  due  to  the  data  correction  process. 
Two  hundred  eighty-one  hospitals  have 
a  wage  index  value  that  is  more  than  10 
percent  lower  than  their  current  wage 
index,  compared  with  330  such 
hospitals  based  on  the  wage  index  in  the 
proposed  rule.  We  note  that  most  of 
these  large  decreases  were  attributable 
to  hospitals  that  lost  their  wage  index 
reclassifications  in  FY  1994  after 
application  of  the  revised  MGCRB 
guidelines.  In  fact,  only  25  of  the 
hospitals  had  large  decreases  in  their 
wage  index  value  that  were  not 
attributable  to  a  change  in  their 
reclassification  status.  In  addition,  the 
number  of  hospitals  with  a  wage  index 
value  increase  of  more  than  10  percent 
has  also  declined,  from  217  hospitals  in 
the  proposed  rule  to  165  hospitals  (134 
of  which  did  not  change  wage  index 
reclassification  status)  in  this  final  rule. 
Further,  the  number  of  hospitals  facing 
a  reduction  in  their  wage  index  values 
of  between  5  and  10  percent  has 
declined  from  721  to  652,  while  the 
number  facing  an  increase  of  between  5 
and  10  percent  has  remained  essentially 
unchanged  (from  211  hospitals  in  the 
proposed  rule  to  208  hospitals  based  on 
the  final  wage  index). 

For  all  of  these  reasons,  we  do  not 
believe  a  phase-in  of  the  wage  index  is 
necessary.  The  new  data  are  more 
reflective  of  hospitals'  current  labor 
market  situations  than  the  1988  wage 
data,  and  we  do  not  believe  we  should 
continue  to  use  older  data  when  more 
recent  data  are  available.  In  addition,  as 
noted,  the  number  of  hospitals  and  labor 
market  areas  facing  large  changes  in 
wage  index  value  has  decreased  from 
the  proposed  rule. 

Comment:  One  commenter  opposes 
the  continued  use  of  the  hospital  wage 
index  to  adjust  hospital  prospective 
payments.  This  commenter  believes  that 
the  volatihty  of  the  wage  index 
indicates  that  hospitals  that  have 
refused  to  change  inefficient  behaviors 
are  being  rewarded,  rather  than 
differences  in  labor  market 
characteristics. 


Response:  We  disagree  with  Lie 
commenter.  Section  1886(d)(3)(E)  of  the 
Act  specifically  requires  that  wo  adjust 
hospital  payments  to  reflect  area  wage 
differences.  Moreover,  we  believe  that 
there  are  continuing,  substantial 
differences  in  the  labor  costs  that 
hospitals  face  that  are  beyond  tie 
control  of  those  hospitals.  For  example, 
we  believe  that  wages  in  New  Y  ork  City, 
New  York,  are  higher  than  thos^  in 
Dothan.  Alabama  for  reasons  other  than 
the  labor  cost  inefficiency  of  New  York 
City  hospitals.  ^_ 

The  differences  in  labor  costs  across 
the  country  (as  shown  by  the  w  de 
variation  in  wage  index  values)  arise 
fixjm  a  variety  of  factors.  Differs  nt  costs 
of  living  (as  in  the  Dothan,  AL  and  New 
York  City  example)  are  reflected  in 
overall  wage  rates.  In  addition, 
competitive  forces  in  different  labor 
market  areas,  even  with  the  same 
general  cost  of  Hving.  will  result  in 
disparate  wage  rates  for  certain  classes 
of  employees  that  are  beyond  the 
control  of  employers.  The  nursing 
shortages  that  have  occurred  in  different 
parts  of  the  country  over  the  past  several 
years  are  just  one  hospital-indtstry 
specific  example.  Further,  as  the  general 
economy  of  a  region  fares  better  or 
worse,  labor  costs  will  vary  as  well. 

If  the  commenter's  views  were 
accurate,  labor  market  areas  wculd  have 
to  be  substantially  or  completely 
composed  of  inefficient  hospitals  (in  the 
sense  of  having  unnecessarily  high  labor 
costs)  in  order  to  reward  hospitals  for 
their  inefficiency.  An  inefficient 
hospital  in  a  labor  market  area 
composed  of  otherwise  efficient 
hospitals  would  result  in  a  wage  index 
value  for  the  area  that  would  be  sUghtly 
higher  than  necessary  to  compensate  the 
majority  of  the  hospitals  in  the  labor 
market  area  for  their  labor  costs,  but  that 
would  be  a  great  deal  lower  then  that 
necessary  to  compensate  the  hospital 
with  the  inefficiently  high  labor  costs. 
We  believe  that  changes  in  wage  index 
values  are  primarily  due  to  changes  in 
the  labor  market  conditions  thet 
hospitals  face.  There  is  no  evidence  that 
wage  fluctuations  across  areas  are 
caused  by  inefficiencies,  nor  does  the 
commenter  provide  any  such  evidence. 
We  are,  however,  examining  alternative 
labor  market  area  definitions  (es 
described  in  the  proposed  rule  at  58  FR 
30242). 

H.  Future' Updates  to  Labor  Market 
Areas 

As  discussed  in  section  III.B  above, 
the  proposed  FY  1994  wage  index 
incorporates  the  labor  market  areas  that 
result  from  OMB's  revised  MSA 
definitions  based  on  the  1990  census 


data.  The  Prospective  Payment 
Assessment  Commission  (Pro? AC)  has 
recommended  that  the  Secretary 
substantially  revise  the  hospital  wage 
index  under  the  prospective  payment 
system  for  FY  1994  (Recommendation 
11).  Specifically,  ProPAC  recommends 
that  we  develop  hospital-specific  labor 
market  areas  based  on  geographic 
proximity,  using  each  hospital's 
"nearest  neighbors"  for  purposes  of  a 
revised  wage  index.  An  example  studied 
by  ProPAC  was  to  establish  each 
hospital's  labor  market  area  based  on  its 
10  nearest  neighbors  within  a  50-mile 
radius.  ProPAC  has  also  recommended 
that  if  HCFA  is  unable  to  implement  a 
wage  index  using  hospital-specific  labor 
market  areas  in  FY  1994.  Congress 
should  freeze  the  current  wage  index 
(and  the  wage  index  reclassifications 
approved  for  FY  1993). 

As  stated  in  the  proposed  rule,  we  do 
not  beUeve  it  would  be  feasible  or 
advisable  to  attempt  to  implement 
ProPAC's  recommendation  in  FY  1994. 
Although  we  recognize  that  ProPAC's 
recommendation  may  have  promise,  we 
believe  that  careful  analysis  of  the 
impact  of  such  a  proposal  on  hospitals 
is  necessary  before  proposing  to  adopt 
such  a  significant  change.  In  addition, 
there  are  also  a  number  of 
administrative  issues  that  must  be 
carefully  considered  before  ProPAC's 
proposal  could  be  implemented, 
including  the  possible  development  of 
an  exceptions  or  ap[>eals  process  to 
resolve  disputes  concerning  the  labor 
market  areas.  Therefore,  to  facilitate  a 
thorough  analysis  of  ProPAC's  proposal. 
we  published  in  the  proposed  rule 
hospital-specific  wage  index  values 
using  ProPAC's  data  on  hospital 
locations  and  the  new  FY  1990  hospital 
wage  data  (Appendix  F).  The  tables 
indicate  what  each  hospital  s  wage 
index  value  would  be  if  the  wage  index 
were  based  on  the  wage  data  for  the 
hospital  and  its  10  nearest  neighbors  up 
to  a  radius  of  50  air  miles.  The  tables 
also  show  which  hospitals  are  in  each 
hospital's  labor  market  area  based  on 
ProPAC's  data  base.  Subsequently,  we 
discovered  a  technical  error  in  the  wage 
index  values  and  republished  a  revised 
wage  index  value  for  each  hospital  in  a 
correction  notice  issued  June  29, 1993 
(58  FR  34742). 

We  solicited  public  comments  on  the 
feasibility  erf  ProPAC's  proposal  and 
suggestions  concerning  the  development 
of  an  exceptions  or  appeals  process,  if 
appropriate,  for  possible 
implementation  in  FY  1995.  We  also 
solicited  comments  on  a  number  of 
other  issues  such  as  the  feasibility  of 
using  road  miles  instead  of  air  miles,  a 
process  to  use  to  veri^'  hospital's 
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locations,  and  what  the  process  should 
be  to  establish  a  wage  index  for  new 
hospitals.  We  stated  that  we  planned  to 
continue  our  analysis  of  alternatives 
based  on  the  current  MSA  based  system 
that  have  appeared  promising  in  the 
past,  and  that  we  planned  to  evaluate  all 
potential  labor  market  revisions  using 
the  same  basic  criteria.  Comments  on 
these  issues  were  due  to  HCFA  by 
August  31. 1993. 

Comment:  We  have  already  received  a 
number  of  comments  dealing  with  the 
substance  of  the  nearest  nei^bor 
proposal.  We  will  not  addrf»s  those  at 
this  time  because  the  deadline  for 
comments  was  not  until  August  31, 
1993.  However,  some  commenters  have 
stated  that  they  are  unable  to  comment 
meaningfully  on  the  information  we 
have  published  because  of  the  errors  in 
hospital  location  as  determined  in 
ProPAC's  data  base.  Commenters  also 
asserted  that  since  ProPAC  is 
conducting  additional  research  on 
various  aspects  of  the  nearest  neighbor 
proposal,  the  data  we  used  to  calculate 
the  nearest  neighbor  hypothetical  wage 
index  values  do  not  reflect  ProPAC's 
final  recommendation.  One  commenter 
stated  that  since  we  had  published 
revised  wage  index  values,  HCFA 
should  allow  additional  time  for  the 
public  to  submit  comments.  Another 
commenter  suggested  that  in  publishing 
a  proposal  for  new  labor  nurket 
configurations.  HCFA  should  make 
relevant  supporting  data  (such  as  the 
address  and  longitude  and  latitude  used 
for  each  hospital)  readily  available  to 
the  public  and  establish  a  process  to  be 
used  to  correct  errors  in  the  data.  Some 
commenters  noted  that  the  point  at 
which  a  hospital's  longitude  and 
latitude  is  taiken  could  make  a  difference 
in  determining  if  a  hospital  is  included 
in  a  given  labor  market  area.  One 
commenter  suggested  that  after  ProPAC 
makes  its  final  proposal  that-HCFA 
should  publish  the  wage  index  values 
that  would  result  fit>m  every  alternative 
developed  by  ProPAC  and  give  hospitals 
90  days  to  comment. 

Response:  ProPAC  recommended  in 
its  March  1, 1993  report  that  HCFA 
adopt  its  nearest  neighbor  proposal  for 
implementation  in  FY  1994.  For  the 
reasons  we  outlined  in  the  May  26,  1993 
proposed  rule,  we  do  not  believe  it  is 
feasible  to  do  so  for  FY  1994  (58  FR 
30242).  However,  because  we  believe 
that  the  proposal  may  have  merit,  we 
published  hypothetical  wage  index 
values  for  every  prospective  payment 
system  hospital  on  which  we  were  given 
data  in  order  to  give  the  public  time  to 
study  the  proposal. 

Regarding  commenters  concern  about 
errors  in  ProPAC's  database,  we  were 


aware  that  ProPAC's  hospital  location 
data  base  had  not  been  verified.  Thus, 
we  stated  in  the  proposed  rule  that  "The 
determination  of  which  hospitals 
comprise  each  hospital-specific  labor 
market  area  is  baseid  on  ProPAC's  data 
base  and  has  not  been  verified.  Prior  to 
implementation  of  hospital-specific 
labor  market  areas,  we  would  verify  the 
location  of  all  hospitals."  (58  FR  30242). 
In  another  section  we  asked  for 
comments  on  the  preferred  process  for 
verifying  a  hospital's  location  and  noted 
that  for  large  campuses  a  reference  point 
would  be  needed  to  determine  a 
hospital's  longitude  and  latitude.  We 
also  noted  that  ProPAC  had  used  six 
different  data  bases  to  develop  its 
hospital  location  file.  We  cannot  correct 
the  hospital  location  file  until  we 
determine  how  to  verify  hospital 
location  so  that  a  consistent  process  can 
be  used  for  every  prospective  payment 
system  hospital.  We  gave  the  public  an 
opportunity  to  comment  on  the  issues 
involved  in  verifying  hospital  locations 
as  well  as  other  aspects  of  our  labor 
market  research  because  we  believe  it  is 
important  to  allow  the  public  to 
participate  in  the  initial  stages  of  our 
research.  Public  comment  will  also  give 
us  an  indication  of  the  extent  of  the 
errors  in  the  data  base. 

In  response  to  the  commenter  that 
requested  additional  time  to  study  the 
revised  wage  data,  we  note  that  the 
correction  notice  was  published  June 
29, 1993  and  that  conunents  were  not 
due  until  August  31. 1993.  Moreover, 
the  correction  notice  only  revised  the 
wage  index  values,  not  the  list  of 
hospitals'  nearest  neighbors  that  was 
originally  published.  Thus,  the  public 
has  had  an  additional  month  to  analyze 
that  aspect  of  the  proposal,  and  we 
believe  this  constitutes  ample 
opportunity  for  analysis  and  comment. 

As  outlined  in  the  proposed  rule,  our 
plan  is  to  analyze  the  comments  we 
receive  as  well  as  to  conduct  the 
research  we  have  outlined.  We  will  also 
continue  to  consult  with  ProPAC  and 
will  study  any  additional  information 
they  develop.  If  the  nearest  neighbor 
wage  index  appears  promising,  we  will 
develop  and  carry  out  a  process  to  verify 
hospital  locations  in  conjunction  with 
the  fiscal  intermediaries  and  hospitals. 
Based  on  the  information  we  receive,  we 
may  publish  a  proposal  for  revised  laboT 
market  areas  in  the  Spring  of  1994  for 
public  comment.  We  would  include 
information  describing  all  aspects  of  our 
proposal,  and  the  public  would  have  an 
opportunity  to  comment.  We  would 
consider  all  comments  before  issuing  a 
final  rule  for  implementation. 


TV.  Other  Changes  to  the  Prospective 
Payment  System  for  Inpatient 
Operating  Costs 

A.  Payment  for  Blood  Clotting  Factor  for 
Hemophilia  Inpatients  (§§  412.2  and 
412.115) 

Hemophilia  is  a  blood  disorder 
characterized  by  prolonged  coagulation 
time,  caused  by  an  inherited  deficiency 
of  a  factor  in  plasma  necessary  for  blood 
to  clot.  Hemophilia  encompasses  three 
conditions;  Factor  VIII  deficiency 
(classical  hemophilia);  Factor  IX 
deficiency  (plasma  thromboplastin 
component);  and  Von  Willebrand's 
disease.  The  most  common  factors 
required  by  hemophiliacs  to  increase 
coagulation  are  Factor  VIII  and  Factor 
IX;  a  small  number  of  hemophiliacs 
have  developed  inhibitors  to  these 
factors  and  require  special  treatment. 

Under  section  6011  of  Public  Law 
101-239,  Congress  amended  section 
18a6(a)(4)  of  the  Act  to  provide  that 
prospective  payment  hospitals  receive 
an  additional  payment  for  the  costs  of 
administering  blood  clotting  factor  to 
Medicare  hemophiliacs  who  are 
hospital  inpatients.  This  add-on 
payment  was  effective  for  blood  clotting 
factor  furnished  on  or  after  June  19, 

1990,  and  before  December  19. 1991.  We 
addressed  the  issue  of  payment  for 
Medicare  inpatients  with  hemophiha 
who  require  blood  clotting  factors  in 
detail  in  the  April  20, 1990  final  rule 
with  comment  period  (55  FR  15157),  the 
September  4,  1990,  final  rule  (55  FR 
36000).  and  the  final  rule  published 
August  30, 1991  (56  FR  43223).  Section 
13505  of  Public  Law  103-66  amended 
section  6011(d)  of  Public  Law  101-239 
to  extend  the  period  covered  by  the  add- 
on payment  for  blood  clotting  factors 
administered  to  Medicare  inpatients 
with  hemophilia  through  September  30, 
1994.  Thus,  section  601 1  of  Public  Law 
101-239  as  amended  provides  for 
additional  payment  to  be  made  to 
hospitals  under  the  prospective 
payment  system  for  the  administration 
of  blood  clotting  factor  to  Medicare 
hospital  inpatients  who  have 
hemophilia  for  discharges  occurring  on 
or  af^er  June  19, 1990,  and  before 
October  1,1994. 

We  are  calculating  the  add-on 
payment  for  the  extended  period  of 
applicability  using  the  same 
methodology  we  used  in  FYs  1990, 

1991,  and  1992.  The  payment  for  blood 
clotting  factor  is  based  on  a 
predetermined  price  per  unit  of  clotting 
factor  multiplied  by  the  number  of  units 
provided.  We  establish  a  price  per  unit 
of  clotting  factor  based  on  the  most 
current  price  listing  available  from  the 
Drug  Topics  Red  Book,  the  publication 


of  phannaceutical  average  wholesale 
prices  (AWP).  We  set  three  separate 
add-on  amounts,  one  for  each  of  the 
three  basic  types  of  clotting  factor.  The 
aad-on  payment  amount  for  each  of  the 
three  fector  t>'pes  is  based  on  the 
median  AWP  of  the  several  products 
available  in  that  category  of  factor, 
discounted  by  15  percent. 

To  account  for  new  products,  the 
discontinuation  of  existing  products, 
and  other  changes  affecting  the  price  of 
these  factors,  we  reevaluate  the  price 
per  unit  for  blood  clotting  factors  for 
each  Federal  fiscal  year  based  on  the 
most  current  Drug  Topics  Red  Book.  In 
the  August  30, 1991  final  rule,  we 
calculated  updated  prices  for  FY  1992 
effective  with  discharges  occurring  on 
or  after  October  1, 1991,  as  follows: 

Factor  Vni $0.72  per  unit 

Factor  IX 0.26  per  unit 

Other  Hemophilia...^— — .  Ill  per  unit 

Blood  Clotting  Factor 

Given  the  extension  of  coverage  under 
section  13505  of  Public  Law  103-66  for 
the  add-on  payment,  the  above  prices 
remain  in  effect  for  discharges  occurring 
in  FY  1992:  that  is.  firom  October  1, 1991 
through  September  30, 1992. 

Due  to  the  retroactive  application  of 
section  13505  of  Public  Law  103-66.  we 
must  calculate  add-on  payment  prices 
for  both  FYs  1993  and  1994.  We 
followed  our  past  practice  and  set 
separate  prices  for  each  of  those  Federal 
fiscal  years  using  the  most  recent  Drug 
Topics  Red  Book.  Thus,  for  discharges 
occurring  in  FY  1993,  we  calculated  the 
price  per  unit  of  blood  clotting  factor 
based  on  the  1992  Drug  Topics  Red 
Book.  Following  the  same  methodology, 
that  is,  identifying  the  median  price  in 
the  range  of  a  specific  factor  type 
discounted  by  15  percent,  we  are 
establishing  the  following  prices  per 
unit  effective  for  discharges  occurring  in 
FY  1993  (October  1, 1992,  through 
September  30, 1993): 

Factor  Vm $0.76  per  unit 

Factor  IX 0.30  per  unit 

Other  Hemophilia 102  per  unit 

Blood  Clotting  Factor 

For  discharges  occ\irring  during  FY 
1994.  following  the  AWP  guidelines  in 
the  1993  Drug  Topics  Red  Book,  the 
updated  prices  per  unit  of  factor  are  as 
follows: 

Factor  VIII $0.76  per  unit 

Factor  IX 0.33  per  unit 

Other  Hemophilia:. 1.02  per  unit 

Blood  Clotting  Factor 

These  prices  will  be  effective  for  add- 
on payment  for  blood  clotting  factor 
administered  to  inpatients  who  have 
hemophilia  for  discharges  beginning  on 
or  after  October  1, 1993.  through 
September  30. 1994. 


As  determined  in  prior  years,  we 
included  in  the  category  "Other"  those 
new  products  that  were  most  similar  in 
terms  of  cost  and  effectiveness. 

When  the  add-on  payment  for  blood 
clotting  factors  was  first  implemented, 
specific  codes  were  developed  to 
identify  these  factors.  (See  the  April  20, 
1990.  final  rule  with  comment  period 
(55  FR  15159).)  We  intend  to  use  these 
same  codes  for  both  the  retrtjacUve  and 
prospective  periods  covered  by  section 
6011  of  Public  Law  101-239,  as 
amended. 

Because  these  codes  were  not 
required  to  be  included  on  hospital 
inpatient  claims  for  discharges 
occurring  on  or  after  December  19, 1991, 
hospitals  that  wish  to  receive  payment 
for  blood  clotting  factor  provided  to 
hemophiliacs  will  have  to  submit 
amended  bills  for  discharges  occurring 
on  or  after  that  date. 

We  will  re-issue  instructions  to 
Medicare  hospitals  and  fiscal 
intermediaries  concerning  the  codes  to 
use  for  clotting  factor  and  how  to  use 
them.  We  note  that  payment  will  be 
made  for  blood  clotting  factor  only  if 
there  is  an  ICD-9-CM  diagnosis  code  for 
hemophilia  included  on  the  bill. 

We  have  revised  §§  412.2(f)(8)  and 
412.115(b)  to  reflect  the  new  effective 
date. 

B.  Outlier  Payments  for  Transfer  Cases 
(§412.4) 

Since  a  Medicare  discharge  is  the 
basis  of  payment  under  the  prospective 
payment  system,  it  is  necessary  to 
distinguish  between  discharges  in 
which  a  patient  has  received  complete 
treatment  and  discharges  ir  which  the 
patient  is  transferred  to  another  acute 
care  hospital  for  related  care.  If  a  full 
DRG  payment  were  made  to  each 
hospital  involved  in  a  transfer  situation 
regardless  of  the  length  of  time  the 
patient  spent  in  the  sending  hospital 
before  transfer,  there  would  be  a  strong 
incentive  to  increase  transfers,  thereby 
unnecessarily  endangering  patients' 
health.  Therefore,  in  a  transfer  situation, 
the  regulations  at  §  412.4(c)  provide  that 
full  payment  is  made  to  thj  final 
discharging  hospital  and  each 
transferring  hospital  is  pai  i  a  per  diem 
rate  for  each  day  of  the  stav,  not  to 
exceed  the  full  DRG  paymmt  that 
would  have  been  made  if  the  patient 
had  been  dischai:ged  without  being 
transferred.  The  per  diem  "ate  is 
determined  by  dividing  tha  full  DRG 
payment  that  would  have  jeen  paid  in 
a  nontransfer  situation  by  he  geometric 
mean  length-of-stay  for  \he  DRG  into 
which  the  case  falls.  Two  jxceptions  to 
the  transfer  payment  policy  are  trmnsfBT 
cases  classified  into  DRG  38S  (Neonates, 


Died  or  Transferred  to  Another  Acute 
Care  Facility)  or  DRG  456  (Bums, 
Transferred  to  Another  Acute  Care 
Facility),  which  are  not  paid  on  a  per 
diem  basis  but  receive  the  full  DRG 
payment  instead. 

Transferring  hospitals  are  also  eligible 
for  outlier  payments  for  cases  that  meet 
the  cost  outlier  criteria  estabUshed  fat 
all  other  cases  classified  to  the  DRG. 
They  are  not,  however,  eligible  for  day 
outlier  payments. 

Since  the  inception  of  the  prospective 
payment  system,  there  has  been  concern 
that  the  flat  per  diem  payment  fails  to 
account  for  the  Ukelihood  that  the 
beginning  of  a  patient's  hospitalization 
is  the  most  resource  intensive  portion  of 
the  stay.  Thus,  comments  received  in 
response  to  the  September  1,  1983 
interim  final  rule,  which  first 
implemented  the  prospective  payment 
system,  recommended  that  the 
transferring  hospital  should  receive 
either  the  full  DRG  amount  or  should  bn 
paid  on  a  sliding  scale  to  reflect  the 
higher  costs  of  the  first  few  days  of  a 
patient's  stay.  Our  response  at  that  time 
was  that  little  or  no  data  were  provided 
in  support  of  this  position  and  that  we 
believed  that  in  many  cases  the  bulk  of 
a  patient's  treatment  is  received  after  the 
patient  is  transferred  (49  FR  245, 
January  3, 1984). 

In  response  to  the  requirement  of 
section  9113  of  the  Consolidated 
Omnibus  Budget  Reconciliation  Act  of 
1985  (Public  Law  99-272),  we  prepared 
a  report  to  Congress  on  the  impact  of 
outlier  and  transfer  payment  policy  on 
rural  hospitals  (Review  of  the  Impact  of 
Outlier  and  Transfer  Payment  Policies 
Upon  Rural  Hospitals,  May  1988).  In 
this  report,  we  examined  the 
appropriateness  of  transfer  payment 
policy  for  cases  categorized  by  their 
length-of-stay  at  the  transferring 
hospital.  We  found  that,  for  transfer 
cases,  the  ratios  of  per  diem  payments 
to  total  charges  were  actually  highest  for 
cases  with  the  shortest  lengths-of-stay 
and,  therefore,  we  recommended  no 
changes  in  the  per  diem  payment 
methodology. 

In  its  March  1, 1992  Report  to 
Congress,  ProPAC  recommended  that 
the  flat  per  diem  methodology  should  be 
replaced  with  a  graduated  pet  diem 
methodology  in  order  to  recognize  the 
higher  daily  costs  associated  with  the 
first  few  days  in  a  patient's  stay.  This 
recommendation  has  been  repeated  in 
the  March  1, 1993  ProPAC  report 
(Recommendation  16).  In  its  reports. 
ProPAC  cites  a  study  conducted  by 
RAND  as  evidence  UmI  average  daily 
costs  are  highest  during  the  first  part  of 
a  patient's  stay  ("How  Services  and 
Costs  Vary  by  Day  of  Stay  for  Medicare 
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Hospital  Stays."  RAND  Report  No.  R- 
3870-ProPAC.  March  1990).  In  response 
to  the  March  1, 1992  recommendation, 
we  noted  in  the  September  1, 1992  final 
rule  (57  FR  39808)  that  RAND's  study 
was  not  designed  to  evaluate  transfer 
payment  policy  and  included 
nontransfer  cases  in  the  analysis. 
Therefore,  we  did  not  implement 
ProPACs  recommendation  because, 
among  other  things,  the  RAND  report 
findings  and  the  Endings  of  our  1988 
report  did  not  agree.  However,  we  stated 
that  we  would  continue  to  examine 
transfer  payment  alternatives. 

In  order  to  analyze  whether  costs  for 
transfer  cases  are  indeed  higher  during 
the  first  few  days  of  hospitalization 
prior  to  transfer,  we  contracted  with 
RAND  to  conduct  a  study  of  Medicare 
transfer  cases  (contract  number  500-92- 
0023).  This  analysis  examined  the 
characteristics  of  cases  identified  in  the 
FY  1991  MedPAR  file  as  transfers  by 
their  discharge  destination.  Using  this 
criterion,  the  percentage  of  all  cases 
identified  as  transfers  was  2.75  percent. 
The  percentage  of  rural  cases  that  were 
transfers  was  5.10  percent. 

Prior  to  analyzing  the  per  diem  costs 
of  transfer  cases,  RAND  first  examined 
the  DRG-adjusted  average  costs  of 
hospitals  with  a  high  proportion  of 
transfers  relative  to  other  hospitals  in 
order  to  determine  whether  these 
hospitals  had  higher  overall  costs  per 
case.  Rural  hospitals  above  the  75th 
percentile  in  terms  of  their  proportion  of 
transfer  cases  had  costs  per  case  very 
similar  to  the  average  cost  per  case  for 
all  rural  hospitals.  The  average  cost  per 
case  for  urban  hospitals  above  the  75th 
percentile  was  below  the  average  for  all 
urban  hospitals. 

Having  established  that  hospitals  with 
the  greatest  proportions  of  transfer  cases 
do  not  have  a  pattern  of  costs  that  are 
in  excess  of  the  average,  the  analysis 
turned  to  determining  whether  transfer 
cases  are  adequately  compensated  under 
the  current  payment  methodology.  The 
analysis  separately  examined  transfers 
paid  using  the  per  diem  method  (cases 
where  the  patient  was  transferred  prior 
to  reaching  the  geometric  mean  length- 
of-stay)  and  transfer  cases  paid  the  full 
DRG  amount  (length-of-stay  prior  to 
transfer  was  equal  to  or  greater  than  the 
geometric  mean).  Approximately  64 
percent  of  the  transfers  examined  were 
paid  on  the  per  diem  basis.  When  RAND 
estimated  payments  for  these  transfer 
cases,  the  result  was  a  ratio  of  Medicare 
payments  to  costs  among  transfer  cases 
paid  a  per  diem  of  0.7221.  However, 
among  transfer  cases  receiving  the  full 
DRG  amount,  the  ratio  was  only  0.6203. 
The  ratio  for  all  cases  (transfer  and 


nontransfer)  was  0.9592  and  for 
nontransfer  cases  it  was  0.9665. 

Dividing  transfers  into  those  with 
lengths  of  stay  less  than  or  greater  than 
the  geometric  mean  indicates  not  only 
that  the  payment-to-cost  ratio  for 
transfer  cases  is  substantially  less  than 
the  ratio  for  nontransfer  cases,  but  also 
that,  even  for  transfer  cases  receiving 
the  full  DRG  amount,  payments  are,  on 
average,  much  less  than  costs.  Since 
transfer  cases  with  length  of  stay  equal 
to  or  longer  than  the  geometric  mean  for 
the  DRG  receive  the  full  DRG  payment, 
revising  the  per  diem  payment 
methodology  will  not  improve  the 
payment-to-cost  ratios  for  these  cases. 
As  we  stated  in  the  proposed  rule, 
RAND's  analysis  is  exploring  all  aspects 
of  Medicare  policy  pertaining  to  transfer 
cases,  including  these  cases,  and  we 
will  continue  to  analyze  appropriate 
policy  changes. 

Comparing  the  per  diem  payment 
based  on  geometric  mean  length  of  stay 
(our  current  policy)  among  cases  that 
are  transferred  prior  to  reaching  the 
geometric  mean  length  of  stay,  RAND 
found  that  the  first  day  of  a  stay  costs 
a  httle  over  twice  the  per  diem  payment 
amount  for  cases  in  medical  DRGs,  and 
tvvo-and-one-half  times  the  per  diem 
payment  amount  for  cases  in  surgical 
DRGs  (less  than  1  percent  of  all  cases 
classified  to  surgical  DRGs  are 
transfers).  Among  medical  DRG  transfer 
cases,  the  costs  of  the  second  day  of  a 
stay  are  about  20  percent  higher  than 
the  applicable  per  diem  payment 
amount,  and  each  succeeding  day  costs 
about  10  percent  more  than  the 
applicable  per  diem  amount.  Among 
surgical  ca.ses,  the  costs  of  each  day  after 
the  first  day  are  actually  below  the 
applicable  per  diem  amount. 

To  evaluate  the  impact  of  replacing 
the  Rat  per  diem  methodology  with  one 
designed  to  reflect  the  observed 
relationship  between  costs  and  the  first 
few  days  of  hospitalization,  RAND 
simulated  a  transfer  payment 
methodology  that  multiplies  the  flat  per 
diem  amounts  by  the  coefficients 
referred  to  above.  The  improvement  in 
payment-to-cost  ratios  was  significant, 
from  0.7221  under  current  policy  to 
0.9719  using  the  scaled  per  diem  As 
part  of  its  analysis.  RAND  also 
simulated  the  impacts  of  a  transfer 
payment  policy  that  would  pay  twice 
the  per  diem  for  the  first  day  of 
hospitalization  and  a  flat  per  diem  after 
that.  The  results  were  similar  to  those 
using  the  per  diem  coefficients 
described  above. 

However,  the  effect  of  a  graduated  per 
diem  on  payment-to-cost  ratios  is  not 
the  only  issue.  Another  consideration  is 
the  need  to  specify  the  transfer  payment 


formula  so  as  to  fairly  pay  for  these 
cases  without  creating  an  adverse 
impact  on  the  incentives  to  provide 
appropriate  care.  While  there  is  some 
concern  that  the  current  payment 
methodology  discourages  transfers  due 
to  the  flat  per  diem  payments,  shifting 
the  payments  too  much  towards  the  first 
few  days  of  hospitalization  could 
actually  encourage  inappropriate 
transfers.  Because  of  this,  we  intend  to 
tl|oroughly  analyze  the  various  options 
and  the  resulting  payments  before 
making  a  change  in  our  current  transfer 
pohcy. 

We  note  that  ProPAC.  in  its  March  1, 
1993  report,  recommended  that 
Congress  provide  authority  to  the 
Secretary  to  implement  a  graduated  per 
diem  in  a  budget  neutral  manner.  To 
implement  the  per  diem  coefficients  in 
a  budget  neutral  manner  by  offsetting 
the  standardized  amounts  by  a  factor 
reflecting  the  additional  payments  made 
to  short-stay  transfer  cases,  RAND 
estimates  a  reduction  in  the 
standardized  amounts  of  0.32  percent 
would  be  necessary. 

Transferring  hospitals  are  also  eligible 
to  receive  payments  for  cost  outliers. 
Currently,  in  order  to  qualify,  these 
cases  must  meet  the  same  thresholds  as 
nontransfer  cases.  Since  cases 
transferred  prior  to  reaching  the 
geometric  mean  length-of-stay  are  paid 
less  than  the  full  DRG  amount,  they 
must  incur  much  larger  losses  relative  to 
their  payments  btfore  qualifying  for 
outlier  payments.  For  example,  using 
the  FY  1993  cost  outlier  thresholds  (the 
greater  of  2.0  times  the  prospective 
payment  rate  for  the  DRG  or  $35,500). 
a  discharge  classified  to  a  DRG  with  a 
prospective  payment  rate  of  $10,000 
(geometric  mean  length-of-stay  of  5 
days)  would  have  to  incur  a  loss  of  at 
least  $25,500  to  quafify  for  outlier 
payments.  However,  a  transfer  classified 
to  this  same  DRG  that  wa^  sent  to 
another  hospital  after  1  day  would 
receive  $2,000  under  the  ppr  diem 
payment  and  would  have  to  incur  a  loss 
of  at  least  $33,500  to  qualify  for  outlier 
payments.  The  loss  prior  to  receiving 
any  outlier  payments  is  much  greater  for 
the  transfer  case  ($2,000/$35,500  or  a 
0.0563  payment-to-cost  ratio)  than  for 
the  discharge  case  ($10,000/$35,500  or  a 
0.2817  payment-to-cost  ratio). 

For  cases  transferred  prior  to  reaching 
the  DRG  geometric  mean  length-of-sfay, 
we  proposed  that  the  cost  outlier 
thresholds  for  such  cases  be  set  based 
on  the  per  diem  payment  rate  instead  of 
the  prospective  payment  rate  for  the 
DRG.  For  example,  if  the  proposed 
methodology  had  been  in  place  in  FY 
1993,  the  FY  1993  cost  outlier 
thresholds  for  transfer  cases  would  have. 
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been  the  greater  of:  (1)  2.0  times  the 
total  per  diem  payment  rate  for  the  DRG 
or.  (2)  $35,500  divided  by  the  geometric 
mean  length-of-stay  for  the  DRG, 
multiplied  by  the  length-of-stay  prior  to 
transfer.  (The  FY  1994  thresholds  are 
discussed  in  section  n.A.4.d.ii.  of  the 
addendum  to  this  preamble.)  Under  this 
method,  using  the  FY  1993  cost  outlier 
thresholds,  the  proportional  loss  for  a 
transfer  case  would  be  identical  to  that 
for  a  discharge  in  the  same  DRG.  Using 
the  example  described  above,  the  fixed 
threshold  for  the  transfer  case  will  be 
reduced  to  $7,100  ($35,500/5).  and  the 
paymenl-to-cost  ratio  will  rise  to  0.2817 
($2,000/$7.100). 

RAND  estimated  the  impact  upon 
transfer  cases  of  this  change.  Under  the 
current  policy,  only  1.35  percent  of 
transfer  cases  qualify  for  cost  outlier 
payments,  and  only  0.05  percent  of 
transfers  that  are  paid  the  per  diem 
qualify  for  outlier  payments.  (Of 
transfers  paid  the  full  DRG  amount,  3.63 
percent  meet  the  thresholds.)  Under  the 
per  diem  thresholds  described  above. 
3.17  percent  of  transfer  cases  will 
qualify  for  cost  outlier  payments, 
including  2.93  percent  of  transfers  paid 
using  per  diem  and  3.17  percent  of 
transfers  paid  the  full  DRG  amount.  The 
overall  impact  of  this  change  on 
transfers  paid  the  per  diem  rate  is  to 
increase  the  average  payment  per 
transfer  case  for  outliers  from  $9  to  $66. 
As  a  result  of  this  change,  the  simulated 
average  payment-to-cost  ratio  of 
transfers  paid  the  per  diem  rises  to 
07417. 

We  are  continuing  to  work  with 
RAND  to  evaluate  all  aspects  of  transfer 
payment  policy,  including  the  impact 
on  receiving  hospitals  of  accepting 
transfers  and  the  incentive  to  transfer 
patients  back  to  community  hospitals 
for  recuperative  care.  We  anticipate 
receiving  the  results  of  this  analysis 
later  this  year. 

Comment:  In  its  comments,  ProPAC 
supported  our  proposal  that  the  cost 
outlier  thresholds  for  transfer  cases  be 
based  on  the  per  diem  payment  rate 
instead  of  the  prospective  payment  rate 
for  the  applicable  DRG.  noting  that 
currently.  trarisfBT  cases  must  incur 
much  larger  losses  relative  to  their 
payments  before  qualifying  for  outlier 
payments.  All  other  comraaits  we 
received  regarding  this  proposal  were 
also  supportive. 

Response:  We  agree  that  this  change 
in  policy  represents  a  si^ificant 
improveraeDt  in  case-level  payment 
equity.  Aitiaoug^  tfa*  ov«rall  effect  on 
transfer  cases  paid  tba  per  diem  is 
margind  (a  2.7  pen»nt  improvement  in 
their  payonnt-to-cost  ratXB).  the  impact 
on  individual  cases  cm  be  signif)ca«t 


Comment:  Three  comraerters  objected 
to  our  proposal  not  to  implement  a 
change  in  the  transfer  per  diem  payment 
methodology  at  this  time.  One 
commenter  found  unwarranted  our 
concern  that  any  new  per  diem  payment 
methodology  might  create  f  n  incentive 
to  transfer  patients  unnecessarily.  This 
commenter  pointed  out  that  hospitals 
do  not  control  transfers,  rather 
physicians  and  family  members  dictate 
the  appropriateness  of  a  trensfer. 
Another  commenter  conter  ded  that  it  is 
unlikely  that  hospitals  woi  Id  transfer 
patients  based  on  the  desir*  to  receive 
a  higher  Medicare  paymen  .  The  third 
commenter  did  not  unders  and  how 
more  closely  equating  the  j)ayment-to- 
cost  ratio  of  transfers  paid  iie  per  diem 
to  that  of  nontransfer  cases  would 
increase  any  adverse  incentives  that 
already  exist. 

Although  ProPAC  did  not  express  an 
objection  to  our  decision  not  to  propose 
such  a  change  for  FY  1994.  it  did 
indicate  its  belief  that  the  payment 
methodology  analyzed  by  RAND  wall 
not  result  in  inappropriate  transfers.  On 
the  other  hand,  a  major  national 
hospital  association  recommended  that 
we  continue  our  work  toward  assuring 
that  transfer  payment  policy  provide 
proper  incentives  to  both  transferring 
and  receiving  hospitals. 

Response:  We  continue  to  believe  that 
it  is  appropriate  to  minimize  any 
financial  incentive  createc  by  the 
transfer  payment  methodology  either  to 
not  transfer  patients  appropriately  or  to 
transfer  patients  inappropriately.  We 
also  believe  that  the  commenters 
understate  the  role  of  hosnital  financial 
incentives  in  the  decision  to  transfer  a 
patient.  We  note  that  Prrf  AC,  in  its 
March  1, 1993.  report,  expressed  the 
need  for  further  exam  inat  on  of  whether 
hospitals  currently  have  tie  appropriate 
incentive  to  transfer  patients, 
particularly  for  recuperative  care.  Also, 
as  noted  above,  a  national  hospital 
association  indicated  its  concern  that 
transfer  payment  policy  provide  proper 
incentives.  While  we  do  rot  believe  that 
financial  impact  is  paramount  among 
the  factors  influencing  thn  decision  of 
whether  to  transfer  patierts,  we  do 
believe  they  can  be  a  significant 
consideration. 

The  c\ment  niethodolo^  was 
designed  to  be  neutral  in  ierms  of  these 
incentives,  absent  eviden  » that  the 
costs  per  day  of  a  transfer  case  are  not 
evenly  distributed  throughout  the  stay. 
HoMrevar,  analyses  by  RAND  and 
ProPAC  indicate  that  trarsfar  cases 
appear  systematically  to  \m  paid  less 
relative  to  their  costs  con  pared  to 
nontransfar  cases.  We  it  trtmoenwd 
that  this  creates  a  s^iificant 


incentive  against  appropriately 
transferring  patients,  and  thus  we  are 
examining  alternatives  that  would  both 
improve  upon  current  pajTnent  equity 
and  minimize  the  financial  implications 
of  the  decision  to  transfer  a  patient. 

The  issue  is  more  complicated, 
however,  than  suggested  by  the  third 
commenter,  who  questions  why  equal 
payment-to-cost  ratios  for  transfer  and 
nontransfer  cases  would  create  adverse 
financial  incentives.  To  illustrate. 
RAND  simulated  a  graduated  transfer 
payment  methodology  that  resulted  in 
payment-to-cost  ratios  for  transfers 
roughly  equal  to  those  of  nontransfers. 
(After  publication  of  the  proposed  rule, 
RAND  published  its  final  report,  with 
slightly  different  payment  amounts  from 
the  prehminary  results  relied  on  for  the 
proposed  rule.  "An  Evaluation  of 
Medicare  Payments  for  Transfer  Cases." 
RAND  Report  No.  MR-304-HCFA.)  The 
average  payment-to-cost  ratio  using  the 
graduated  per  diem  methodology  for 
transfers  paid  the  per  diem  was  0.9722. 
compared  to  0.9719  in  the  proposed 
rule.  The  ratio  for  nontransfers  (0.96651 
was  unaffected.)  Under  this 
methodology  (which  used  a  per  diem 
amount  calculated  by  dividing  the  full 
DRG  amount  by  the  arithmetic  mean 
length-of-stay  rather  than  the  smaller 
geometric  mean  length-of-stay),  transfers 
assigned  to  medical  DRGs  were  paid 
2.69  times  the  per  diem  amount  for  the 
first  day,  1.55  times  the  per  diem 
amount  for  the  second  day,  and  1.37 
times  the  per  diem  amount  for 
subsequent  days,  until  the  full  WIG 
amount  is  reached.  Although  this 
methodology  improves  upon  current 
payment  equity  for  transfer  cases  by 
paying  higher  amounts  for  cases 
transferred  within  the  first  day  or  two 
after  admission,  we  have  several 
concerns  regarding  its  application  for 
payment  policy. 

First,  as  with  any  such  estimate,  the 
coefficients  are  dependent  on  tiie 
specification  of  the  model  and  the  data 
employed.  Ensuring  the  continued 
validity  of  the  per  diem  weighting 
factors  would  require  frequent 
reestimation  as  other  pa>anent 
parameters  change  and  more  recent  data 
become  available.  Second,  we  are 
concerned  that  weighting  the  par  diem 
amounts  by  the  coefficients  directly 
from  the  regression  may  overstate  the 
precision  of  the  estimates  of  costs  per 
day  prior  to  transfer.  Because  available 
data  do  not  attribute  charges  or  costs  to 
a  particular  day,  the  estimated  cocts  for 
each  additional  day  reflect  the 
incrementally  higher  costs  per  case 
compared  (o  transfers  occurring  one  day 
earlier.  K.  in  transfers  oocuRiAg  aftar 
three  or  more  days,  for  example,  costs 
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f>er  day  were  more  evenly  distributed 
than  the  per  diem  payments,  the  higher 
payments  of  the  first  day  or  two  may 
generate  an  incentive  to  transfer  the 
patient  prior  to  the  point  at  which  costs 
equal  payments. 

\Vhwe  we  do  not  believe  that  hospitals 
are  driven  to  either  transfer  or  not 
transfer  patients  for  purely  financial 
reasons,  and  the  results  of  the  analyses 
by  RAND  and  ProPAC  clearly 
demonstrate  that  cases  transferred  out 
are  currently  underpaid  on  average, 
there  are  also  significant  unresolved 
issues  at  this  time  in  terms  of 
developing  a  graduated  per  diem 
payment  methodology.  We  intend  to 
evaluate  further  the  issues  discussed 
above,  as  well  as  RAND's  findings 
regarding  the  costs  at  the  receiving 
hospital,  before  making  any  further 
changes  to  transfer  payment  policy.  In 
addition,  as  noted  above,  ProPAC 
recommends  that  Congress  provide 
authority  to  the  Secretary  to  implement 
future  changes  in  a  budget  neutral 
manner,  and  we  intend  to  seek  that 
authority. 

C.  Changes  to  the  Update  Factors  for 
Federal  Fates  for  Inpatient  Operating 
Costs  (§412.63) 

Public  Law  103-66  made  several 
revisions  to  the  applicable  percentage 
change  (the  update  factor)  to  the  Federal 
rates  for  prospective  payment  hospitals. 
Section  13501(a)(1)  of  Public  Law  103- 
66  amended  section  1886(b](3)(B)(i)  of 
the  Act  to  provide  for  reductions  in  the 
update  factors  for  the  Federal  rates  for 
inpatient  operating  costs  for  FYs  1994 
through  1997.  The  update  factor  for  FY 
1994  is  now  the  market  basket  rate  of 
increase  minus  2.5  percentage  points  for 
hospitals  located  in  urban  areas  and  the 
market  basket  rate  of  increase  minus  1.0 
percentage  point  for  hospitals  located  in 
rural  areas.  For  FY  1995,  the  update  for 
hospitals  in  urban  areas  is  the  market 
basket  rate  of  increase  minus  2.5 
percentage  points,  while  the  rural 
update,  that  is.  the  update  needed  to 
make  the  rural  payment  rate  equal  to  the 
other  urban  rate)  is  unchanged.  For  FY 
1996,  the  update  for  all  areas  is  the 
maricet  basket  rate  of  increase  minus  2.0 
percentage  points.  For  FY  1997,  the 
update  for  all  areas  is  the  market  basket 
rate  of  increase  minus  0.5  percentage 
point.  For  FY  1998  and  subsequent 
years,  the  update  for  all  areas  is  the 
market  basket  rate  of  increase.  The 
specific  updates  to  be  applied  for  FY 
1994  are  discussed  in  the  addendum 
and  Appendix  C  to  this  document. 

In  this  final  rule  with  comment 
period,  we  are  making  the  necessary 
changes  to  §  412.63  to  implement  these 
provisions. 


D.  Elimination  of  the  Regional  Floor 
(§412.70) 

Section  4002(d)  of  Public  Law  100- 
203  amended  section  1886(d)(l)(A)(iii) 
of  the  Act  to  establish  a  "regional  floor" 
for  the  prospective  payment  rate 
applicable  to  a  hospital,  effective  for 
discharges  occurring  on  or  after  April  1, 
1988  and  before  October  1.  1990 
Section  115(b)(1)  of  Public  Law  101-403 
(Continuing  Appropriations,  1991. 
enacted  on  October  1,  1990)  amended 
section  1886(d)(l)(A)(iii)  of  the  Act  to 
extend  the  regional  floor  provision 
through  October  20,  1990. 

Section  4002(e)  of  Public  Law  101- 
508  further  amended  section 
1886(d)(l)(A)(iii)  of  the  Act  to  extend     • 
the  regional  floor  provision  through 
discharges  occurring  before  October  1, 
1993.  In  accordance  with  this  section, 
hospital  payments  have  been  based  on 
the  greater  of  the  national  average 
standardized  amount  or  the  sum  of  85 
percent  of  the  national  average 
standardized  amount  and  15  percent  of 
the  average  standardized  amount  for  the 
Census  region  in  which  they  are  located. 
In  the  proposed  rule,  we  announced  that 
because  the  statutory  authority  for  the 
regional  floor  was  to  expire  on  October 
1, 1993,  we  would  discontinue  its  use 
effective  with  discharges  occurring  on 
or  after  October  1, 1993.  We  received  a 
number  of  comments  supporting  the 
continuation  of  the  regional  floor.  After 
publication  of  the  proposed  rule. 
Congress  enacted  Public  Law  103-66. 
Section  13501(f)  of  that  law  amended 
section  1886(d)(l)(A)(iii)  of  the  Act  to 
extend  the  regional  floor  provision 
through  September  30. 1996.  Therefore, 
we  are  revising  §  412.70  to  reflect  the 
continued  use  of  the  regional  floor 
through  September  30,  1996. 

E.  Changes  to  the  Update  Factor 
Applied  to  Hospital-Specific  Rates 
(§412.73) 

Under  section  1886(b)(3)  (C)  and  (D) 
of  the  Act,  certain  hospitals  that  qualify 
as  sole  community  hospitals  (SCHs)  and 
Medicare-dependent,  small  rural 
hospitals  (MDHs)  are  paid  using  the 
higher  of  their  FY  1982  or  FY  1987 
hospital-specific  rate,  updated  through 
the  current  year.  Section  13501(a)(2)  of 
Public  Law  103-66  amended  section 
1886(b)(3)(B)  of  the  Act  by  adding  a  new 
paragraph  (iv)  to  specify  that,  starting  in 
FY  1994,  updates  to  the  hospital- 
specific  rates  will  be  made  on  a  Federal 
fiscal  year  basis  rather  than  on  a  cost 
reporting  period  basis.  That  section 
further  states  that  the  FY  1994  update 
factor  will  be  computed  taking  into 
account  the  portion  of  the  12-month 
cost  reporting  period  beginning  during 


FY  1993  that  occurred  during  FY  1994. 
As  a  result,  the  hospital-sfracific  rate 
will  be  updated  to  October  1,  1993  as 
opposed  to  the  beginning  of  the  cost 
reporting  period  that  begins  in  FY  1994. 

In  order  to  take  into  account  the 
portion  of  the  cost  reporting  period  that 
began  in  FY  1993  and  that  occurs  during 
FY  1994,  the  1993  update  factor  used  to 
determine  the  FY  1994  rate  (and  future 
rates)  will  be  deemed  to  be  the  update 
factor  necessary  to  update  the  hospital- 
specific  rate  to  October  1, 1993.  This 
will  not  in  any  way  affect  payments 
during  FY  1993;  in  all  cases,  the 
payments  for  discharges  occurring 
during  the  portion  of  FY  1993  that 
occurred  in  the  cost  reporting  period 
that  began  during  FY  1993  will  be 
calculated  using  the  full  1993  update  of 
4.1  percentage  points.  The  deemed 
update  will  be  used  only  to  determine 
the  hospital-specific  rate  starting  in  FY 
1994.  The  deemed  update  factors  are  as 
follows: 


Deemed  FY 

FY  1993  cost  reporting  period 

1993  update 

t>eginning  between 

factof  (per- 
cent) 

10/1/92-10/31/92 

4.1000 

1 1/1/92-1 1/30/92 

3.7520 

12/1/92-12/31/92 

3.4052 

1/1/93-1/31/93 

3.0595 

2/1/93-2/28/93 

2.7150 

3/1  /93-3;31/93 

2.3716 

4/1  /93-4/30/93 

20294 

5/1/93-5/31/93 

1.6883 

6/1/93-6/30/93 

13484 

7/1/93-7/31/93 

1.0096 

8/1/93-8/31/93 

0.6719 

9/1/93-9/30/93 

03354 

We  calculated  the  deemed  update 
factor  by  compounding  the  FY  1993 
update  factor  using  the  number  of 
months  of  the  cost  reporting  period 
occurring  in  FY  1993.  We  raised  1.041 
(the  amount  applied  to  the  hospital- 
specific  rates  for  cost  reporting  periods 
that  began  in  FY  1993)  to  a  power  equal 
to  the  number  of  months  in  the  cost 
reporting  period  that  occurred  during 
FY  1993  divided  by  12,  and  determined 
the  relevant  percentage  increase.  For 
instance,  for  the  update  factor 
calculated  for  cost  reporting  periods 
beginning  in  June  1993,  we  raised  1.041 
to  the  */\2  power,  which  equals 
1.013484.  The  percentage  increase  is 
therefore  1.3484  percent  (1.013484  -  1. 
converted  to  percentage  terms). 

In  addition,  new  section 
1886(b)(3)(B)(iv)  specifies  that  the 
update  factor  for  SCHs  and  MDHs  paid 
using  the  hospital-s]>ecific  rate  will  be 
the  market  basket  rate  of  increase  minus 
2.3  percentage  points  for  FY  1994,  the 
market  basket  rate  of  increase  minus  2.2 
percentage  points  for  FY  1995,  and  for 
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FY  1996  and  beyond,  the  market  basket 
rate  of  increase.  The  specific  updates  to 
be  applied  for  FY  1994  are  discussed  in 
the  addendum  and  appendix  C  to  this 
document. 

In  this  final  rule  with  comment 
period,  we  are  making  the  necessary 
changes  to  S  412.73  to  implement  these 
provisions. 

F.  Rural  Referral  Centers  (§  412.96) 

Under  the  authority  of  section 
1886(d)(5)(C)(i)  of  the  Act.  §  412.96  sets 
forth  the  criteria  a  hospital  must  meet  in 
order  to  receive  special  treatment  under 
the  prospective  payment  system  as  a 
rural  referral  center  (that  is,  payment  is 
based  on  the  other  urban  payment  rate 
rather  than  the  rural  payment  rate).  One 
of  the  criteria  under  which  a  rural 
hospital  may  qualify  as  a  referral  center 
is  to  have  275  or  more  beds  available  for 
use.  A  rural  hospital  that  does  not  meet 
the  bed  size  criterion  can  qualify  as  a 
rural  referral  center  if  the  hospital  meets 
two  mandatory  criteria  (number  of 
discharges  and  case-mix  index)  and  at 
least  one  of  three  optional  criteria 
(medical  staff,  source  of  inpatients,  or 
volume  of  referrals).  With  respect  to  the 
two  mandatory  criteria,  a  hospital  is" 
classified  as  a  rural  referral  center  if 
its— 

•  Case-mix  index  is  at  least  equal  to 
the  lower  of  the  median  case-mix  index 
for  urban  hospitals  in  its  census  region, 
excluding  hospitals  with  approved 
teaching  programs,  or  the  median  case- 
mix  index  for  all  urban  hospitals 
nationally;  and 

•  Number  of  discharges  is  at  least 
5,000  discharges  per  year  or,  if  fewer, 
the  median  number  of  discharges  for 
urban  hospitals  in  the  census  region  in 
which  the  hospital  is  located.  (We  note 
that  the  number  of  discharges  criterion 
for  an  osteopathic  hospital  is  at  least 
3,000  discharges  per  year.) 

1.  Case-Mix  Index 

Section  412.96(c)(1)  provides  that 
HCFA  will  establish  updated  national 
and  regional  case-mix  index  values  in 
each  year's  annual  notice  of  prospective 
payment  rates  for  purposes  of 
determining  rural  referral  center  status. 
In  determining  the  proposed  national 
and  regional  case-mix  index  values,  we 
followed  the  same  methodology  we 
used  in  the  November  24, 1986  final 
rule,  as  set  forth  in  regulations  at 
§412.96(c)(l)(ii).  Therefore,  the 
proposed  national  case-mix  index  value 
included  all  urban  hospitals 
nationwide,  and  the  proposed  regional 
values  were  the  median  values  of  urban 
hospitals  within  each  census  region, 
excluding  those  with  approved  teaching 
programs  (that  Is,  those  hospitals 


receiving  indirect  medical  education 
payments  as  provided  in  S  412.105). 

The  values  in  the  proposed  rule  were 
based  on  discharges  occurri  ig  during 
FY  1992  (October  1, 1991  through 
September  30.  1992)  and  included  bills 
posted  to  HCFA's  records  through 
December  1992.  Therefore,  n  addition 
to  meeting  other  criteria,  we  proposed 
that  to  qualify  for  initial  rural  referral 
center  status  for  cost  reporting  periods 
beginning  on  or  after  October  1, 1993,  a 
hospital's  case-mix  index  vf  lue  for  FY 
1992  would  have  to  be  at  least — 

•  1.2919;  or 

•  Equal  to  the  median  cafe-mix  index 
value  for  urban  hospitals  (excluding 
hospitals  with  approved  teaching 
programs  as  identified  in  §  412.105) 
calculated  by  HCFA  for  the  census 
region  in  which  the  hospital  is  located. 
(See  table  set  forth  in  the  May  26, 1993. 
proposed  rule  at  58  FR  302^7.) 

Based  on  the  latest  data  available 
(through  June  1993),  the  final  national 
case-mix  value  is  1.2944  anl  the  median 
case-mix  values  for  each  region  are  set 
forth  in  the  table  below: 


Region 


1.  U9W  England  (CT,  ME,  MA, 
NH.  Rl.  VT)  

2.  MkJde  AUantic  (PA  NJ.  NY) 

3.  South  Atlantic  (DE.  DC.  FL 
GA  MD.  NC,  SC.  VA  WV)  .. 

4.  East  Nonti  Central  (IL,  IN. 
Ml.  OH,  Wl) 

5.  East  Sooth  Central  (AL  KY, 
MS.  TN)  

6.  West  North  Central  (lA  KS. 
MN,  MO,  NE.  NO,  SO)  

7.  West  South  Centra!  (AR.  LA 
OK.  TX) 

8.  Mountain  (AZ.  CO,  ID,  MT. 
NV,  NM,  UT,  WY)  

9.  Pacific  (AK.  CA  HI,  OR 


WA) 


Case-mtx 
Irxtex  value 


the  Act,  the  national  standard  is  set  at 
5,000  discharges.  However,  we 
proposed  to  update  the  regional 
standards.  The  proposed  regional 
standards  were  based  on  discharges  for 
urban  hospitals'  cost  reporting  periods 
that  began  during  FY  1991  (that  is, 
October  1, 1990  through  September  30, 
1991).  That  is  the  latest  year  for  which 
we  have  complete  discharge  data 
available. 

Therefore,  in  addition  to  meeting 
other  criteria,  we  proposed  that  to 
qualify  for  initial  rural  referral  center 
status  for  cost  reporting  periods 
beginning  on  or  after  October  1. 1993. 
the  number  of  discharges  a  hospital 
must  have  for  its  cost  reporting  period 
that  began  during  FY  1992  would  have 
to  be  at  least — 

•  5,000;  or 

•  Equal  to  the  median  number  of 
discharges  for  urban  hospitals  in  the 
census  region  in  which  the  hospital  is 
located.  (See  table  set  forth  in  the  May 
26. 1993,  proposed  rule  at  58  FR  30247.) 

Based  on  the  latest  discharge  data 
available,  the  final  median  numbers  of 
discharges  for  urban  hospitals  by  census 
region  are  as  follows: 


For  the  benefit  of  hospita  s  seeking  to 
qualify  as  refierral  centers  o"  those 
wishing  to  know  how  their  case-mix 
index  value  compares  to  thi  criteria,  we 
are  publishing  each  hospitel's  FY  1992 
case-mix  index  value  in  Table  3C  in 
section  V  of  the  addendum  to  this  final 
rule.  In  keeping  with  our  policy  on 
discharges,  these  case-mix  ndex  values 
are  computed  based  on  all  Medicare 
patient  discharges  subject  to  DRG-based 
payment. 

2.  Discharges  I 

Section  412.96{c)(2)(i)  provides  that 
HCFA  will  set  forth  the  nat  onal  and 
regional  numbers  of  discharges  in  each 
year's  annual  notice  of  prospective 
payment  rates  for  purposes  of 
determining  referral  center  status.  As 
specified  in  section  1886(dK5)(C)(ii)  of 


/ 


1.1863 
1.1923 

1.3055 

1.2224 

1.2432 

1.2159 

1.2892 

1.3479 

1.3039 


Number  of 

Regiort 

discharges 

1.  New  England  (CT,  ME,  MA 

NH,  Rl,  VT)  ~... 

7468 

2.  Middle  AUantic  (PA  NJ.  NY) 

8749 

3.  South  Atlantic  (DE,  DC,  FL 

GA  MD,  NC.  SC.  VA  WV)  .. 

7533 

4.  East  North  Central  (IL  IN. 

Ml  OH  Wl)           

7647 

5.  East  South  Central  (AL,  KY, 

MS  TN)       

5875 

6.  West  North  Central  (lA  KS, 

MN.  MO.  NE.  ND.  SD)  

5339 

7.  West  South  Central  (AR,  LA 

OK  TX) v— 

5050 

8.  Mountain  (AZ.  CO,  ID,  MT. 

NV,  NM,  UT.  WY)  -.. 

8257 

9.  Pacific  (AK.  CA  HI.  OR. 

WA)  ~ 

5358 

We  note  that  all  the  regional 
standards  now  exceed  the  national  of 
5.000.  Therefore.  5,000  discharges  is 
now  the  standard  all  hospitals  will  have 
to  meet  We  reiterate  that,  to  qualify  for 
rural  referral  center  stattis  for  cost 
reporting  periods  beginning  on  or  after 
October  1, 1993,  an  osteopathic 
hospital's  number  of  discharges  for  its 
cost  reporting  period  that  began  during 
FY  1992  would  have  to  be  at  least  3.000. 

Comment:  One  commenter  suggested 
that  we  modify  the  case-mix  index 
values  and  discharges  used  to  qualify 
for  rural  referral  center  status  to  reflect 
the  impact  of  transfer  cases.  The 
commenter  pointed  out  that  the  transfer- 
adjusted  case-mix  index  and  number  of 
discharges  values  would  be  more 
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precise  and  that  since  these  values  are 
already  calculated  for  capital  base-year 
redeterminations,  no  additional 
information  would  be  required. 

Response:  The  commenier  has  offered 
an  interesting  suggestion.  However,  we 
believe  it  would  be  inappropriate  to 
implement  such  a  change  in  this  final 
rule.  First,  the  transfer-adjusted  case- 
mix  index  values  and  transfer 
adjustments  to  discbarges  that  are 
calculated  for  capital  base-year 
redetermination  are  based  on  individual 
hospital's  fiscal  years  whereas,  for 
referral  center  purposes,  the  case-mix 
index  values  for  individual  hospitals 
and  for  the  national  and  regional  values 
are  based  on  Federal  fiscal  years.  Thus, 
contrary  to  the  commenter's  assertion,  a 
separate  calculation  would  be 
necessary. 

hi  addition,  there  may  be  policy 
reasons  arguing  against  the  commenters 
suggestion.  Section  2311(a)  of  Public 
Law  9S-369  (Deficit  Reduction  Act  of 
1984)  amended  section  1886(d}(5)(C)(i) 
of  the  Act  by  providing  that  effective 
October  1, 1984,  a  rurai  hospital  can 
seek  referral  center  classification  .on  the 
basis  that  certain  of  its  operating 
characteristics  (as  determined  by  the 
Secretary)  are  similar  to  those  of  a 
typical  urban  hospital  located  in  the 
same  census  region.  Section  9302(d)(1) 
of  Public  Law  99-509  (Omnibus  Budget 
Reconciliation  Act  of  1986)  further 
amended  section  1886(d)(5)(C)(i)  of  the 
Act  by  providing  that  a  rural  hospital 
can  qualify  as  a  referral  center  if,  in 
addition  to  meeting  other  criteria  as 
required  by  the  Secretary,  its  case-mix 
index  is  equal  to  or  greater  than  the 
median  case  mix  index  for  urban 
hospitals  (other  than  hospitals  with 
approved  teaching  programs)  located  in 
the  same  census  region,  and  if  it  has  at 
least  5,000  (3,000  for  rural  osteopathic 
hospitals)  discharges  a  year  or,  if  less, 
the  median  number  of  discharges  for 
urban  hospitals  in  the  region  in  which 
hospital  is  located. 

Thus,  there  is  an  extensive  legislative 
history  requiring  that  referral  centers 
demonstrate  that  they  are  similar  to 
either  urban  hospitals  nationwide  or  to 
urban  hospitals  located  within  the  same 
census  region.  There  is  an  equally 
strong  indication  of  Congressional 
intent  that  referral  centers  serve  as  the 
resource  to  which  smaller,  rural 
community  hospitals  may  transfer  their 
"sickest"  patients;  that  is,  Congressional 
debates  on  the  rural  referral  center 

EroVision  contemplated  that  such 
ospitals  would  be  large, 
technologically  sophisticated  hospitals 
serving  patients  from  a  diverse 
geographic  area. 


Generally  we  believe  that  there 
should  be  a  greater  number  of  patients 
transferring  into  referral  centers  from 
other  hospitals  than  transferring  out  to 
other  hospitals.  Conversely,  in  the  past, 
we  have  found  that  generally  rural 
hospitals  transfer  more  cases  than  they 
receive.  To  the  extent  that  our  premise 
concerning  referral  centers  is  true,  any 
transfer  adjustment  to  discharges  might 
serve  to  disadvantage  a  rural  hospital 
seeking  referral  center  status.  For  rural 
referral  centers  seeking  to  maintain  their 
status,  the  effects  of  a  transfer 
adjustment  to  discharges  may  or  may 
not  be  advantageous,  since  we  would 
also  have  to  apply  the  transfer 
adjustment  to  determine  the  median 
number  of  discharges  from  urban 
hospitals  nationally  and  within  each 
census  region.  Since  some  of  the 
regional  urban  median  values  are  very 
close  to  the  5,000  national  standard,  the 
effect  may  or  may  not  be  significant. 

In  regard  to  the  impact  oitransfer 
cases  on  case-mix  index  values,  we 
believe  that  in  most  instances  the  effects 
of  any  adjustment  will  be  negligible 
because,  again,  we  would  also  adjust  for 
transfers  the  national  and  regional  case- 
mix  index  values  for  urban  hospitals. 

Although  we  are  not  implementing 
the  commenter's  suggestion  in  this 
year's  final  rule,  we  will  consider  the 
effects  of  such  a  policy  change  and,  if 
warranted,  may  propose  a  revision  in 
the  proposed  rule  concerning  changes  to 
the  prospective  payment  system  for  FY 
1995. 

Comment:  One  commenter  stated  that, 
for  purposes  of  determining  whether  a 
hospital  has  275  beds  under 
§  412.96(b)(l)(ii).  we  have  revised  the 
criterion  from  an  available  bed  count 
during  the  cost  reporting  period 
(§  412.118(b))  to  an  average  for  the  full 
cost  reporting  period  (§  412.105(b)).  The 
commenter  states  that  this  method 
disadvantages  hospitals  that  temporarily 
close  a  wing  for  remodeling  and 
suggests  that  a  hospital  be  required  to 
maintain  an  average  of  275  beds  for  only 
a  majority  (183  days)  of  the  cost 
reporting  period. 

nesponse:  There  has  been  no  change 
in  our  policy  regarding  counting  days 
since  the  bed-count  criterion  was 
lowered  from  500  to  275  effective  for 
discharges  on  or  after  April  1, 1988 
(section  4005(d)  of  Pub.  L.  100-203). 
Section  412.118(b)  was  redesignated  as 
§  412.105(b)  as  a  part  of  the  FY  1992 
final  rule  (August  30, 1991;  56  FR 
43241)  and  is  worded  exactly  as  it  was 
previously.  Thus,  although  the 
regulation  section  number  changed,  the 
policy  did  not. 

In  the  September  30, 1988,  final  rule 
with  comment  period  (53  FR  38513),  we 


discussed  in  detail  how  we  would  count 
beds  to  determine  whether  a  hospital 
meets  the  275-bed  criterion.  As  set  forth 
in  that  final  rule  and  codified  at 
§  412.96(b)(l)(ii),  we  allow  a  hospital 
attempting  to  qualify  initially  for  rural 
referral  center  status  to  submit 
convincing  evidence  to  show  that  it  has 
increased  its  bed  count  since  its  most 
recently  completed  cost  reporting 
period.  That  is,  a  hospital  may  submit 
documentation  to  show  that  its  bed 
count  has  increased  because  it 
transferred  a  previously  excluded  unit 
to  prospective  payTnent  status;  it 
expanded  the  number  of  beds  it 
permanently  maintains  and  has 
available  for  patient  lodging:  it  reopened 
beds  previously  closed  for  renovation; 
or  it  merged  with  one  or  more  other 
hospitals. 

We  do  not  allow  an  existing  rural 
referral  center  to  use  these  same 
methods  to  maintain  its  referral  center 
status  because,  as  we  have  previously 
stated,  we  believe  it  is  important  for  a 
hospital  to  demonstrate  that  it  has 
maintained  at  least  275  beds  on  average 
throughout  its  entire  cost  reporting 
period  not  just  for  a  particular  portion 
of  the  year,  even  if  portions  of  the 
hospital  were  temporarily  closed. 

Thus,  we  do  not  agree  with  the 
commenter's  suggestion  and  are  not 
adopting  it. 

3.  Retention  of  Referral  Center  Status 

Section  412.96(f)  states  that  each 
hospital  receiving  the  referral  center 
adjustment  is  reviewed  every  3  years  to 
determine  if  the  hospital  continues  to 
meet  the  criteria  for  referral  center 
status.  To  retain  status  as  a  referral 
center,  a  hospital  must  meet  the  criteria 
for  classification  as  a  referral  center 
specified  in  §  412.96(b)(1)  or  (b)(2)  or  (c) 
for  2  of  the  last  3  years,  or  for  the 
ciurent  year. 

The  requirement  for  triennial  review 
was  originally  added  to  the  regulations 
in  1984,  to  be  effective  for  cost  reporting 
periods  beginning  on  or  after  October  1, 
1987  (the  end  of  the  first  3  years  of  the 
referral  center  adjustment).  However, 
two  statutory  moratoriums  on  the 
performance  of  the  triennial  reviews 
were  enacted  by  Congress.  The  second 
of  these  moratoriums  expired  as  of 
October  1, 1992.  Therefore,  the  first 
triennial  reviews  of  referral  centera  were 
implemented  effective  with  cost 
reporting  periods  beginning  on  or  after 
October  1, 1992.  See  the  June  4, 1992 
proposed  rule  (57  FR  23647)  and  the 
September  1, 1992  final  rule  (57  FR 
39787)  for  a  detailed  explanation  of  the 
moratorium  and  the  implementation  of 
the  triennial  reviews. 
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Since  publication  of  the  proposed  rule 
on  May  28, 1993,  Public  Law  103-66 
was  enacted.  Section  13501(d)(1)  of 
Public  Law  103-66  provides  that  anv 
hospital  that  was  classiGed  as  a  rural 
referral  center  as  of  September  30, 1992, 
will  continue  to  be  so  classified  for  the 
hospital's  cost  reporting  periods 
beginning  during  FYs  1993  and  1994, 
unless  the  area  in  which  the  hospital  is 
located  is  redesignated  as  an  MSA  by 
OMB  for  that  fiscal  year.  (See  section 
in.B  of  this  preamble  for  a  detailed 
discussion  of  the  new  MSA 
designations.) 

Therefore,  any  hospital  that  lost  its 
referral  center  status  because  of  its 
failure  to  meet  the  triennial  review 
requirements  will  be  reinstated  as  a 
referral  center  retroactive  to  the  date  of 
termination.  Section  13501(d)(3)  of 
Public  Law  103-66  provides  that  a 
lump-sum  retroactive  payment  be  made 
to  the  hospital  equal  to  the  difference 
between  the  aggregate  payment  made  to 
the  hospital  under  the  prospective 
payment  system  (excluding  outlier 
payments)  and  the  amount  the  hospital 
would  have  received  had  its  referral 
center  status  not  been  terminated.  We 
have  sent  instructions  to  HCFA  regional 
ofHces  to  terminate  triennial  review  and 
to  reinstate  referral  center  status  to  all 
hospitals  that  were  terminated.  We  are 
issuing  separate  instructions  to  the 
Medicare  fiscal  intermediaries 
concerning  the  calculation  of  the  lump- 
sum retroactive  payment  due  each 
affected  referral  center  and  will  issue 
payment  as  soon  as  possible. 

Some  referral  centers,  anticipating  the 
loss  of  the  referral  center  adjustment 
during  FY  1993  because  of  failure  to 
meet  5ie  triennial  review  criteria, 
sought  and  were  approved  for 
reclassification  of  their  standardized 
amounts  to  urban  areas  through  the 
MGCRB.  Normally,  hospitals  approved 
for  reclassification  have  only  45  days 
from  the  date  of  the  proposed  rule  to 
withdraw  their  request.  However, 
because  of  the  retroactive  reinstatement 
of  referral  center  status,  the  law 
provides  that  hospitals  in  this  situation 
may  retroactively  withdraw  their 
requests  for  reclassification.  That  is, 
section  13501(d)(2)  of  Public  Law  103- 
66  provides  that,  should  any  hospital 
fail  to  qualify  for  reinstatement  as  a 
referral  center  due  to  its  reclassification 
to  an  urban  area  by  the  MGCRB  for  its 
standardized  amount  for  FY  1993  or 
1994,  or  both,  the  hospital  must  be 
notified  of  its  failure  to  requalify  for 
referral  center  status  and  be  given  the 
opportunity  to  decline  reclassification 
retroactively. 

Generally,  because  a  redesignated 
hospital  received  payment  at  the  same 


rate  it  would  have  had  it  re  nained  a 
referral  center  (that  is,  usin^  the  other 
urban  standardized  amount),  any 
retroactive  payment  amour ts  will  be 
minimal.  If  the  hospital  ele:ts  to  decline 
reclassification,  its  referral  »nter  status 
will  be  reinstated  back  to  th  e  date  it  was 
terminated  and  payment  w  11  be 
calculated  (including  the  h  mp-sixm 
amount)  as  if  the  reclassification  had 
never  occurred.  If  the  hosp  tal  elects  to 
retain  its  reclassification,  it  will  be 
considered  to  have  voluntarily 
terminated  its  referral  centfu  status 
effective  with  the  date  of  iU 
reclassification  or  effective  with  the  date 
it  lost  its  referral  center  sta  us  because 
of  triennial  review,  whichever  is  earlier. 
(See  the  August  30. 1991.  f  nal  rule  (56 
FR  43200-43202)  for  a  full  discussion  of 
the  impact  of  geographic  rt  classification 
of  the  standardized  amoun  on  referral 
center  status.) 

We  have  revised  §  412.96(g)(2)  to 
reflect  the  extension  of  ruril  referral 
center  status  and  the  mora'orium  on 
triennial  review. 

Cbmme/if:  We  received  rne  comment 
suggesting  that  we  elimina  :e  the 
triennial  review  requirement  and  that 
all  referral  centers  keep  th(  ir  status  for 
at  least  another  2  years. 

Response:  Because  of  thr  enactment 
of  section  13501(d)  of  Public  Law  103- 
66,  as  discussed  above,  the  commenter's 
suggestion  is  made  moot. 

C.  Hospitals  in  Areas  Redesignated  as 
Rural  (§412.102) 

On  December  28. 1992.  the  Office  of 
Management  and  Budget  (OMB) 
announced  revisions  to  the 
Metropolitan  Statistical  Area  (MSA) 
definitions  based  on  1990  ::ensus  data. 
As  a  result.  20  counties  that  were 
previously  part  of  MSAs  lest  their  urban 
status  and  are  now  part  of  a  rural  area. 
However,  on  June  30, 199: ,  OMB 
announced  further  revisions  to  the  MSA 
definitions.  As  a  result,  urian  status  has 
been  restored  to  5  of  the  affected 
counties.  Therefore,  beginning  October 
1. 1993.  the  date  on  which  the  new 
MSA  definitions  will  be  inplemented 
under  the  prospective  payment  system, 
the  hospitals  in  15  counties  will  be  paid 
based  on  the  rural  standardized  amount 
instead  of  an  urban  standrrdized 
amount.  Section  1886(d)(8)(A)  of  the 
Act  provides  for  an  adjustment  to  the 
payment  amounts  for  hospitals 
reclassified  from  urban  tc  rural  after 
April  20, 1983.  Under  the  statute,  a 
hospital  that  loses  its  urban  status  as  a 
result  of  an  OMB  redesignation 
occurring  after  April  20. 1983,  qualifies 
for  special  consideration  by  having  the 
standardized  amount  pa:)rment 
reduction  phased  in  over  a  2-year 


period.  We  note  that  the  impact  of  this 
provision  will  be  minimized  because  in 
FY  1995  the  rural  standardized  amount 
will  be  set  equal  to  the  other  urban 
standardized  amount 

As  described  at  §  412.102.  in  the  first 
year  that  a  hospital  loses  urban  status, 
an  eligible  hospital  will  receive,  in 
addition  to  its  rural  average 
standardized  amount,  two-thirds  of  the 
difference  between  its  present  rural 
standardized  amount  and  the  urban 
standardized  amount  that  it  would  have 
received  had  it  retained  its  urban  status. 
In  the  second  year,  the  hospital's 
additional  payment  will  be  one  third  of 
the  difference  between  the  rural 
standardized  amount  and  the 
appropriate  urban  standardized  amount. 

Section  1886(d)(8)(A)  of  the  Act 
specifies  that  eligible  hospitals  will 
receive  these  special  transition 
payments  for  two  cost  reporting  periods. 
This  provision  was  part  of  the  Deficit 
Reduction  Act  of  1984  (Pub.  L.  98-369), 
enacted  on  July  18. 1984.  In  drafting  the 
law.  Congress  specified  the  use  of  cost 
reporting  periods  rather  than  Federal 
fiscal  years  because  at  that  time 
hospitals  were  phasing  into  the 
prospective  payment  system  at  the 
beginning  of  their  cost  reporting 
periods.  However,  applying  a  hteral 
reading  of  the  statute  at  this  time  would 
result  in  denying  some  hospitals  a  full 
year  of  transition  payments  if  their  cost 
reporting  periods  do  not  coincide  with 
the  Federal  fiscal  year.  To  avoid  such 
differential  treatment,  we  proposed  to 
implement  these  special  transition 
payments  at  the  beginning  of  the 
Federal  fiscal  year,  which  is  consistent 
with  the  effective  date  of  the  revised 
MSA  definitions.  As  proposed,  we  have 
revised  §  412.102  to  reflect  this  change.. 

In  addition,  since  a  hospital's 
payment  status  for  the  disproportionate 
share  hospital  adjustment  provided 
under  §  412.106  depends  on  its  urban/ 
rural  designation  for  purposes  of  the 
standardized  amount  payment,  where 
applicable,  we  proposed  to  include 
disproportionate  share  hospital 
payments  in  determining  the  amount  of 
transition  payments  a  hospital  would 

receive. 

Comment:  Several  commenters 
suggested  that  HCFA  was  incorrectly 
interpreting  the  2-year  phase-in  allowed 
for  under  section  1886(d)(8)(A)  of  the 
Act  for  hospitals  reclassified  from  urban 
to  rural  as  a  result  of  the  Office  of 
Management  and  Budget's  1990 
revisions  to  Metropolitan  Statistical 
Areas.  HCFA  has  taken  the  position  that 
the  transition  payment  does  not 
encompass  differences  in  the  wage 
index.  The  commenter  asserts  that 
section  1886(d)(8)(A)  of  the  Act  does  not 
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distinguish  between  the  wage  index  and 
standardixed  amount  and  that  Congress 
therefore  intended  the  phase-in  to 
include  all  differences  in  payment. 

Response:  We  have  always  taken  the 
position  that  the  transition  payment  in 
section  1886(d)(8HA)  of  the  Act  appUes 
only  to  the  standardized  amount  and 
not  to  the  wage  index.  According  to  the 
statute,  the  transition  payment  is  based 
in  part  on  "the  amount  which  would 
have  been  payable  to  such  hospital 
*  *  •  on  the  basis  of  an  urban 
classification."  (Emphasis  added.) 
Accordingly,  HCFA  considers  the 
amount  of  payment  the  hospital  would 
receive  if  it  were  classi^ed  as  an  urban 
hospital. 

Under  the  statute,  a  hospital's  status 
as  urban  or  rural  determines  which 
average  standardized  amount  it  receives. 
In  contrast,  the  wage  index  value  that  a 
hospital  receives  does  not  depend  on 
the  hospital's  status  as  an  "un>an" 
hospital  or  a  "rural"  hospital  by  itself. 
Instead,  the  wage  index  value  depends 
on  the  labor  market  area  in  which  the 
hospital  is  located.  Therefore,  we 
believe  the  transition  payment  does  not 
encompass  differences  in  a  hospital's 
wage  index. 

'Tne  legislative  history  supports  this 
interpretation.  Section  1886(d)(8)(A)  of 
the  Act  was  enacted  by  the  Deficit 
Reduction  Act  (DEFRA)  of  1984.  The 
Conference  Report  states: 

Different  Federal  rates  are  calculated  for 
hospitals  located  in  rural  areas  and  hospitals 
located  in  urban  areas.  •  •  •  The  Senate 
Amendment  would  provide  that  hospitals 
located  in  counties  redesignated  as  rural 
since  enactment  of  tlie  prospective  payment 
system  would  be  allowed  a  two-year 
transition  to  the  rural  rates. 

H.R.  Conf.  Rep.  No.  861.  98th  Congress, 
2d  Sess.  1299  (1984).  Thjs  language 
indicates  that  Congress  intended  to  limit 
the  transition  payment  to  the 
standardized  amounts  and  did  not 
intend  to  encompass  the  wage  index. 

Significantly,  the  statutory  provision 
closely  parallels  a  change  to  Medicare 
regulations  proposed  by  HCFA  prior  to 
the  date  of  enactment.  On  July  3, 1984, 
we  published  a  proposed  prospective 
payment  system  rule  (49  FR  27422).  The 
Office  of  Management  and  Budget 
issued  revised  MSA  designations  on 
)une  30, 1983,  and  we  proposed  to 
exercise  our  exceptions  authority  to 
implement  by  regulation  a  2-year 
transition  for  hospitals  in  areas 
redesignated  from  urban  to  rural.  Under 
the  proposal,  in  the  first  year  a  hospital 
would  have  received,  in  addition  to  its 
rural  Federal  rale,  two-thirds  of  the 
difference  between  the  rural  Federal 
standardized  amount  and  the  urban 
standardized  amount;  in  the  second 


year,  the  hospital- would  have  received 
one-third  of  the  difference. 

On  July  18, 1984.  after  the  proposed 
rule  was  pubUshed,  Congress  enacted 
section  1886(d)(8)(A)  of  the  Act.  This 
statutory  provision,  like  the  proposed 
transition  payment  described  above, 
provides  for  a  2-year  transition  from  the 
urban  rate  to  the  rural  rate,  under  which 
hospitals  receive  two-thirds  of  the 
difference  in  the  first  year  and  one-third 
of  the  difference  in  the  second  year. 

This  historical  background  indicates 
that  Congress  adopted  HCFA's 
methodology  for  computing  the  amount 
of  transition  payments.  The  preamble  to 
the  July  3, 1984,  proposed  rule  includes 
a  specific  summary  of  the  computation, 
the  first  two  steps  of  which  are  as 
follows: 

•  Adjust  the  labor-related  portions  of 
the  Federal  urban  and  rural 
standardized  amounts  by  the  ruml  area 
wage  index; 

•  Determine  the  difference  between 
the  adjusted  urban  and  rural 
standardized  amounts.  (See  49  FR  27426 
(emphasis  added).) 

Tnus,  the  July  3, 1984  proposed  rule, 
published  prior  to  the  enactment  of 
section  1886(d)(8)(A)  of  the  Act,  makes 
clear  that  the  amount  of  the  transition 
payment  was  to  be  based  on  the 
difference  between  the  Federal  urban 
and  rural  standardized  amounts  after 
each  had  been  adjusted  by  the  rural  area 
wage  index.  There  is  no  evidence  that 
Congress  intended  to  change  the 
proposed  methodology. 

On  August  31, 1984,  we  published  a 
final  rule  to  implement  section 
1886(d)(8)(A)  of  the  Act.  HCFA  has 
always  interpreted  the  statute  to  mean 
that  transition  payments  encompass 
only  the  difference  in  the  standardized 
amounts.  Now.  however,  the 
commenters  raise  the  argument  that, 
because  labor  market  areas  are  besed  on 
MSAs,  the  distinction  between  the 
standardized  amounts  and  the  wage 
index  is  illogical.  They  also  argue  that 
most  of  the  decrease  in  payment 
resulting  from  the  new  MSAs  arises 
from  the  difference  in  the  wage  index, 
and  that  HCFA's  policy  is  inconsistent 
with  the  purpose  of  the  transition 
payment,  which  is  to  soften  the 
financial  impact  of  MSA  redesignations. 

We  acknowledge  the  concerns  of  the 
commenters,  but  as  the  earlier 
discussion  indicates,  we  do  not  believe 
the  statute  was  intended  to  address 
differences  in  the  wage  index.  The  wage 
index  does  not  def>end  on  a  hospital's 
status  as  urban  or  rural.  Moreover,  other 
hospitals  may  also  be  subject  to  a 
decrease  in  their  wage  index  as  a  result 
of  the  new  MSA  designations.  The 
statute  confers  broad  discretion  on  the 


Secretary  in  applying  the  wage  index, 
and  we  do  not  believe  that  Congress 
Intended  for  us  to  apply  section 
1886(d)(8)(A)  of  the  Act  to  grant  a  wage 
index  transition  payment  to  some 
hospitals,  when  other  hospitals  do  not 
receive  such  a  transition  payment. 
Finally,  at  the  time  section 
1886(d)(8)(A)  of  the  Act  was  enacted, 
the  difference  between  the  urban 
standardized  amount  and  the  rural 
standardized  amount  was  greater  than  it 
is  today:  therefore,  the  financial  impact 
of  receiving  the  rural  standardized 
amount  as  opposed  to  the  urban 
standardized  amount  was  greeter  than  it 
is  today.  We  believe  the  statute  was 
intended  to  address  this  difference  only. 

H.  Indirect  Costs  for  Graduate  Medical 
Education  Programs  (§412.105) 

Section  1886(d)(5)(B)  of  the  Act 
provides  that  prospective  payment 
hospitals  that  have  residents  in  an 
approved  graduate  medical  education 
program  receive  an  additional  payment 
to  reflect  the  higher  indirect  operating 
costs  associated  with  graduate  medical 
education.  The  regulations  governing 
the  calculation  of  this  additional 
payment  are  set  forth  at  §  412.105.  Each 
hospital's  additional  indirect  medical 
education  (IME)  payment  is  determined 
by  multiplying  the  hospital's  total  DRG 
revenue  by  the  applicable  IME 
adjustment  factor.  The  adjustment  is 
based  on  the  hospital's  resident-to-bed 
ratio.  Currently,  to  be  included  in  a 
hospital's  resident  count,  a  resident 
must  be  assigned  to  a  portion  of  the 
hospital  subject  to  the  prospective 
payment  system  or  the  outpatient 
department  of  the  hospital. 

Section  13506  of  Public  Law  103-66 
amended  section  1886(d)(5)(B)(iv)  of  the 
Act  to  provide  that,  interns  and 
residents  providing  services  at  any 
entity  receiving  a  grant  under  section 
330  of  the  Public  Health  Service  Act 
that  is  under  the  ownership  or  control 
of  a  hospital  (if  the  hospital  incurs  all, 
or  substantially  all,  of  the  costs  of  the 
services  furnished  by  the  interns  and 
residents)  are  to  be  included  in  the 
hospital's  resident  count  for  IME.  These 
entities  are  commonly  known  as 
community  health  centers.  Therefore, 
we  are  revising  §  412.105(g)  to  reflect 
this  change.  We  will  be  issuing 
instructions  to  fiscal  intermediaries 
concerning  the  implementation  of  this 
revision.  In  the  interim,  if  a  hospital 
beUeves  it  is  entitled  to  additional 
payments  under  this  provision,  the 
hospital  should  contact  its  fiscal 
intermediary. 


/.  Disproportionate  Share  Adjustment 
(§412.106) 

Section  1886(ci)(5)(F7of  the  Act 
provides  for  additional  payments  for 
hospitals  that  serve  a  disproportionate 
share  of  low  income  patients.  Section 
1886{d)(5){F)(vii),  as  added  by  section 
6003(c)(1)(B)  of  Public  Law  101-239, 
spedHes  the  formula  for  determining 
the  disproportionate  share  adjustment 
percentage  for  hospitals  that  are  located 
in  an  urban  area  and  have  100  or  more 
beds,  or  are  located  in  a  rural  area  and 
have  500  or  more  beds.  The  statute 
establishes  different  payment  formulas 
for  different  years,  Including  a  change  in 
the  formula  for  discharges  occurring  on 
or  after  October  1, 1993. 

Regulations  concerning  the 
disproportionate  share  adjustment  are 
set  forth  at  §  412.106.  Under 
§  412.106(c)(l)(i),  a  hospital  that  is 
located  in  an  urban  area  and  has  100  or 
more  beds,  or  is  located  in  a  rural  area 
and  has  500  or  more  beds,  must  have  a 
"disproportionate  patient  percentage"  of 
at  least  15  percent  to  qualify  for  a 
disproportionate  share  payment 
adjustment.  Section  412.106(d)(2)  sets 
forth  the  formulas  for  determining  the 
disproportionate  payment  adjustment 
factors  applicable  to  these  two  groups  of 
hospitals. 

We  are  not  making  changes  to  any 
part  of  §  412.106  in  this  final  rule. 
However,  we  wish  to  ensure  that 
hospitals  are  aware  of  the  revised 
payment  formulas  that  will  take  effect  in 
FY  1994.  Specifically,  for  discharges 
occurring  on  or  after  October  1, 1993 
and  before  October  1, 1994,  any  such 
hospital  with  a  disproportionate  share 
patient  percentage  greater  than  20.2 
percent  will  receive  a  disproportionate 
share  adjustment  equal  to  5.88  percent 
plus  80  percent  of  the  difference 
between  20.2  percent  and  the  hospital's 
disproportionate  patient  percentage.  If 
one  of  these  types  of  hospitals  has  a 
disproportionate  patient  percentage  of  at 
least  15  percent  but  not  more  than  20.2 
percent,  for  discharges  occurring  on  or 
after  October  1, 1993,  it  will  receive  a 
disproportionate  share  adjustment  equal 
to  2.5  percent  plus  65  percent  of  the 
difference  between  15  percent  and  the 
hospital's  disproportionate  patient 
percentage. 

/.  Medicare-Dependent,  Small  Rural 
Hospitals  (§412.108) 

Section  6003(f)  of  Public  Law  101- 
239,  which  added  section  1886(d)(5)(G) 
to  the  Act,  created  a  new  category  of 
hospitals  eligible  for  a  special  payment 
adjustitoent  under  the  prospective 
payment  system.  The  adjustment  was 
limited  to  Medicare-dependent,  small 


rural  hospitals  (MDHs)  and  was 
effective  for  cost  reporting  periods 
beginning  on  or  after  April  1, 1990,  and 
ending  on  or  before  March  31, 1993. 
Section  1886(d)(5)(G)(iii)  of  the  Act 
defines  an  MDH  as  any  hospital  that 
meets  all  of  the  following  criteria: 

•  The  hospital  is  lc>cated  in  a  rural 
area. 

•  The  hospital  has  100  or  fewer  beds. 

•  The  hospital  is  not  classified  as  an 
SCH  (as  defined  at  §  412.92)  at  the  same 
time  that  it  is  receiving  payment  under 
this  provision. 

•  In  the  hospital's  cost  reporting 
period  that  began  du-ing  FY  1987,  not 
less  than  60  percent  of  its  Inpatient  days 
or  discharges  were  a'tributable  to 
patients  covered  by  fvledicare  Part  A 
benefits. 

(See  the  April  20, 1990,  final  rule 
with  comment  period  (55  FR  15154- 
15156)  and  the  September  4, 1990,  final 
rule  (55  FR  35994-35998)  for  a  full 
discussion  of  the  qualifying  criteria  and 
payment  methodology  for  MDHs.)  The 
regulations  concerning  the  MDH 
provision  are  set  for^h  at  §  412.108.  With 
the  expiration  of  the  provision  for  cost 
reporting  periods  ending  on  or  before 
March  31. 1993,  payment  to  MDHs 
reverted  to  the  standard  rural  Federal 
payment  rates  under  the  prospective 
payment  system. 

Section  13501(e)  of  Public  Law  103- 
66  amended  section  18d6(d)(5)(G)  of  the 
Act  to  extend  the  MDH  provision 
through  discharges  cccurring  before 
October  1, 1994.  Under  the  revised 
provision,  for  their  first  three  12-month 
cost  reporting  periods  beginning  on  or 
after  April  1, 1990,  MDHs  will  be  paid 
using  the  same  melfcodology  that  is  used 
to  pay  sole  commxm  ty  hospitals,  that  is, 
based  on  whichever  of  th^  following 
rates  yields  the  greatest  aggregate 
payment  for  the  cost  reporting  period: 

•  The  national  Federal  rale  applicable 
to  the  hospital; 

•  The  updated  hospital-specific  rate 
using  FY  82  cost  per  discharge;  or 

•  The  updated  hospital-specific  rate 
using  FY  1987  cost  per  discharge. 

After  the  first  three  12-month  cost 
reporting  periods,  fcr  discharges 
occurring  in  any  subsequent  cost 
reporting  period  (or  portion  thereof)  but 
before  October  1. 1994,  MDHs  will  be 
paid  the  Federal  rate  plus  50  percent  of 
the  amount,  if  any,  by  which  the 
hospital's  updated  aoplicable  (1982  or 
1987)  hospital-speci  ac  rate  exceeds  the 
national  Federal  rate .  The  MDH 
provision  expires  fo  all  hospitals 
effective  with  discht  rges  occurring  on 
and  after  October  1,  1994,  the  date  on 
which  the  urban/rural  payment 
differential  will  be  eliminated.  After 
three  12-month  cost  reporting  periods, 


the  add-on  payment  to  an  MDH  will  be 
reduced  to  50  percent  of  the  difference 
by  which  the  hospital's  updated  1982  or 
1987  cost  per  discharge  exceeds  the 
fully  Federal  rural  rates  applicable  to 
the  hospital. 

Hospitals  that  were  previously  paid 
under  the  MDH  provision  need  take  no 
action  to  be  reinstated.  The  Medicare 
fiscal  intermediaries  will  automatically 
revise  the  payment  methodology  for  all 
previously  entitled  MDHs  unless  there 
is  evidence  that  the  hospital  no  longer 
meets  the  qualifying  criteria,  for 
example,  the  hospital  is  located  in  an  - 
area  that  has  been  redesignated  by  OMB 
as  an  urban  area,  the  hospital  now  has 
more  than  100  beds,  or  the  hospital  has 
subsequently  qualified  as  an  SCH. 

Section  13501(e)(3)  of  Public  Law 
103-66  provides  for  a  lump-sum 
retroactive  payment  to  each  MDH  equal 
to  the  difference  between  the  aggregate 
payment  made  to  the  hospital  under  the 
prospective  payment  system  (section 
1886  of  the  Act)  (excluding  outlier 
payments)  and  the  amoimt  the  hospital 
would  have  received  had  its  MDH  status 
continued  uninterrupted.  Again, 
previously  qualified  MDHs  need  take  no 
action  to  qualify  for  this  lump-sxmi 
payment.  The  fiscal  intermediaries  will 
calculate  the  difference  between  the 
amount  the  hospital  received  (excluding 
outlier  payments)  and  the  amoimt  to 
which  tlie  hospital  is  entitled  as  an 
MDH  and  will  issue  a  lump-sum 
payment  to  the  hospital  as  soon  as 
possible.  For  hospitals  that  no  longer 
meet  the  criteria  to  qualify  for  MDH 
status,  the  lump-sum  adjustment  will  be 
calculated  from  the  date  on  which  the 
hospital  lost  its  MDH  status  to  the  date 
on  which  the  hospital  ceased  to  meet 
the  criteria,  for  example,  the  date  the 
hospital  was  redesignated  to  an  urban 
area  or  quaUfied  as  an  SCH. 

Some  Dospitals,  anticipating  the  loss 
of  MDH  status  with  the  end  of  their  cost 
reporting  period  ending  on  or  before 
March  31, 1993,  applied  for  and  were 
approved  for  reclassification  to  urban 
areas  for  purposes  of  receiving  the  urban 
rate  through  the  MGCRB.  Normally, 
hospitals  approved  for  reclassification 
have  only  45  days  from  the  date  of  the 
proposed  rule  to  withdraw  their  request. 
However,  the  statute  provides  that 
hospitals  in  this  situation  may 
retroactively  withdraw  their  requests  for 
reclassification.  That  is,  section 
13501(e)(2)  of  Public  Law  103-66 
provides  that  should  any  hospital  fail  to 
quaUfy  for  reinstatement  as  an  MDH  due 
to  its  reclassification  to  an  urban  area  by 
the  MGCRB  for  FY  1993  or  1994,  the 
hospital  must  be  notified  of  its  failure  to 
requaUfy  for  MDH  status  and  be  given 
the  opportunity  to  decline 
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reclassification  retroactively.  If  the 
hospital  elects  to  decline 
reclassification,  its  MDH  status  will  be 
reinstated  back  to  the  date  it  lost  its 
MDH  status  and  payment  will  be 
calculated  (including  tha  lump-sum 
amount)  as  if  the  reclassification  had 
never  occurred.  If  the  hospital  elects  to 
retain  its  reclassification,  it  will  not  be 
considered  to  be  an  MDH  for  the  fiscal 
year  for  which  it  elects  to  retain 
reclassification. 

We  have  revised  the  regulations  at 
$412,108  (a)  and  (c)  to  include  the  new 
effective  date  and  payment  methodology 
for  MDHs. 

K.  Direct  Graduate  Medical  Education 
Payment  (§413.86) 

1.  Ehmination  of  Cost  of  Living  Update 
in  Per  Resident  Amounts  for  Direct 
Medical  Education 

Section  1886(h)  of  the  Act  requires 
the  calculation  of  hospital-specific 
approved  per  resident  graduate  medical 
education  amounts  for  cost  reporting 
periods  beginning  on  or  after  July  1, 
1985,  based  on  the  hospital's  allowable 
costs  for  its  cost  reporting  period 
beginning  during  Federal  FY  1984. 
Section  1886(h)(2)(D)  of  the  Act 
generally  provides  for  updating  the 
approved  per  resident  amount  for 
subsequent  years  by  the  estimated 
percentage  change  in  the  Consumer 
Price  Index  (CPI-U). 

Section  13563(a)(1)  of  Public  Law 
103-66  requires  that  for  cost  reporting 
periods  beginning  in  FYs  1994  and  1995 
the  approved  per  resident  amount  for  a 
hospital  will  be  updated  for  primary 
care  residents  and  obstetrics  and 
gynecology  (OB-GYN)  residents  only. 
For  all  other  residents,  the  per  resident 
amount  for  cost  reports  beginning  in 
Federal  FYs  1994  and  1995  will  not  be 
updated  for  inflation.  The  effect  of  this 
change  for  teaching  hospitals  with  both 
primary  care  (or  OB-GYN)  residents  and 
non-primary  care  residencies  is  to  have 
two  differed  per  resident  amounts  for 
those  cost  reporting  periods.  One 
amount  (for  primary  care  and  OB-GYN 
residents)  will  reflect  the  prior  period 
per  resident  amount  with  the  CPI-U 
adjustment  and  one  amount  (for  all 
other  residents)  will  reflect  th'e  prior 
period  per  resident  amount  without  the 
adjustment. 

In  addition,  section  13563(a)(2) 
amended  section  1886(h)(5)  to  specify 
that  the  term  "primary  care  resident" 
means  ■  resident  enrolled  in  an 
approved  medical  residency  training 
program  in  family  medicine,  general 
internal  medicine,  general  pediatrics, 
preventive  medicine,  geriatric  medicine 
or  osteopathic  general  practice. 


Section  1886(h)(4)  of  the  Act  bases 

Eayment  for  direct  GME  costs  on  a 
ospital's  number  of  full-time 
equivalent  (FTE)  residents  multiplied  by 
a  nospital-specific  per  resident  amount. 
The  number  of  FTE  residents  is 
determined  by  applying  a  weighting 
factor  to  each  resident.  A  resident  in  an 
initial  residency  period  is  weighted  as 
1.0.  If  the  resident  is  not  in  an  initial 
residency  period  the  weighting  factor  is 
reduced,  as  specified  at  §413. 86(g)(3). 
The  initial  residency  period  is  defined 
at  §  413.86(g)(1),  as  the  minimum 
number  of  years  of  formal  training 
necessary  to  satisfy  the  requirements  for 
initial  board  eligibility  in  the  particular 
specialty  plus  one  year,  not  to  exceed 
five  years. 

Section  13563(b)  of  Public  Law  103- 
66  also  added  a  preventive  medicine 
residency  provision  to  the  GME 
payment  provisions  at  section  1886(h) 
of  the  Act.  Section  1886(h)(5)(F)  of  the 
Act  is  amended  to  allow  a  hospital  to 
treat  a  resident  or  fellow  in  an  approved 
preventive  medicine  residency  or 
fellowship  program  the  same  as  a 
resident  in  a  geriatric  program  for 
purposes  of  determining  whether  a 
resident  is  in  an  initial  residency 
period.  That  is,  a  preventive  medicine 
resident  or  fellow  would  also  be 
allowed  to  be  counted  as  an  FTE 
resident  weighted  as  1.0,  for  up  to  an 
additional  2  years  beyond  the  initial 
residency  period  limitations.  This 
change  is  effective  on  August  10, 1993. 
Before  this  effective  date,  the  weighted 
FTE  factor  for  preventive  medicine 
residents  beyond  their  initial  residency 
period  was  reduced  as  specified  at 
§  413.86(g)(3). 

In  this  final  rule  we  are  revising  the 
regulations  at  §413.86.  concerning 
direct  graduate  medical  education 
payments,  to  implement  these  statutory 
requirements.  We  are  adding  to  the 
regulations  at  §413. 86(b)  the  statutory 
definition  of  primary  care  resident. 
"Primary  care  resident"  is  a  resident 
enrolled  in  an  approved  medical 
residency  training  program  in  family 
medicine,  general  internal  medicine, 
general  pediatrics,  preventive  medicine, 
geriatric  medicine  or  osteopathic 
general  practice. 

We  are  also  revising  §  413.86(e)(3)  to 
add  paragraph  (e)(3)(ii),  which  limits  to 
primary  care  residents  and  OB-GYN 
residents  only  the  adjustment  of  each 
hospital's  per  resident  amount  in  the 
previous  cost  reporting  period  by  the 
projected  change  in  the  CPI-U,  for  cost 
reporting  periods  beginning  In  FYs  1994 
and  1995. 

Finally,  we  are  adding  a  sentence  to 
the  M>d  of  the  first  paragraph  in 
S  413.86(g)(1)  to  specify  that,  effective 


August  10. 1993.  a  resident  or  fellow  in 
an  approved  preventive  medicine 
residency  or  fellowship  program  may 
also  be  counted  as  a  full  FTE  resident 
for  up  to  2  additional  years  beyond  the 
initial  residency  period  limitations. 

2.  Technical  Change 

As  proposed,  we  are  making  a 
technical  change  to  correct  an  error  in 
§  413.86(h)(2).  In  the  second  sentence  of 
§  413.86(h)(2),  we  are  revising  the 
phrase  "On  or  before  July  1, 1986  and 
before  July  1. 1987."  to  read  "On  or  after 
July  1. 1986  and  before  July  1, 1987.". 

L.  Other  Technical  Changes  (§§412.1. 
412.2.  412.75,  412.108  and  412.234) 

As  proposed,  we  are  making  other 
technical  changes  to  the  regulations  in 
§§412.1,  412.2.  412.75  and  412.108  to 
remove  and  replace  obsolete  language 
and  to  correct  references. 

We  are  also  republishing  provisions 
in  §  412.234(b)  that  were  inadvertently 
deleted  from  the  regulations  text 
published  in  the  latest  edition  of  the 
Code  of  Federal  Regulations  (CFR)  due 
to  an  error  in  amendatory  language  in 
our  September  1,  1992  final  rule.  In 
order  to  provide  the  public  with  the 
complete  text  of  the  provisions  of 
§  412.234(b).  pending  publication  of  the 
next  edition  of  the  CTR,  we  are 
publishing  §  412.234(b)  in  its  entirety. 

V.  Changes  and  Clarifications  to  the 
Prospective  Payment  System  for 
Capital-Related  Costs 

A.  Evaluation  of  Provisions  Felating  to 
Obligated  Capital  for  Hospitals  Subject 
to  Lengthy  Certificate-of-Need  (CON) 
Process  (§  412.302(c)(2)) 

Section  412.302(c)(2)  specifies  the 
conditions  under  which  capital  projects 
may  be  treated  as  obligated  capital  for 
hospitals  subject  to  a  lengthy  CON 
process.  As  we  noted  in  the  policy 
changes  and  clarifications  made  in  the 
last  capital  prospective  payment  system 
update  published  on  September  1, 1992 
(57  FR  39792-39793),  we  intend  to 
conduct  a  systematic  evaluation  of  the 
appropriateness  of  changing  the  criteria 
established  in  that  regulation.  We 
explained  that  any  reassessment  would 
be  made  within  the  policy  framework 
used  to  establish  the  initial  transition 
payment  policies  (August  30, 1991  final 
rule,  56  FR  43391-43394).  We  stated 
that  we  believed  it  would  be  premature 
to  make  modifications  to  the  CON 
provisions  based  on  the  comments  we 
received  to  the  proposed  rule  changes 
(June  4, 1992  proposed  rule,  57  FR 
23651)  without  sufficient  information 
about  the  extent  of  any  potential 
problems  unique  to  such  hospitals.  We 


solicited  information  from  the  hospitals 
that  had  not  already  advised  us  of  their 
concerns  but  were  also  concerned  about 
the  issues  raised  by  the  commenters. 

As  stated  in  the  proposed  rule,  we  do 
not  have  the  prerequisite  information  to 
complete  our  assessment  in  time  for 
consideration  during  the  FY  1994 
rulemaking  process.  Therefore,  we  will 
continue  our  efforts  to  evaluate  capital 
prospective  payment  system  policies  on 
which  we  receive  comments  and  expect 
to  report  on  them  in  the  proposed  rule 
setting  forth  our  FY  1995  capital 
payment  policies  and  rates.  In  the 
interim,  we  continue  to  solicit  hospital 
information  on  this  matter. 

Comment:  We  received  two  comments 
urging  immediate  adoption  of  the 
changes  to  §  412.302(c)(2)  that  we  have 
under  reassessment  and  ongoing 
solicitation  for  comment.  The 
commenters  assert  that  delay  in  making 
the  requested  revisions  prevents  certain 
hospitals  from  securing  adequate  capital 
formation  or  financing.  The  requested 
changes  to  the  regulations  are  the  same 
as  those  previously  sought  and 
described  in  the  preamble  to  the 
September  1, 1992  final  rule  (57  FR 
39792-39793). 

Besponse:  As  the  commenters 
acknowledge,  these  comments  are 
virtually  identical  to  those  discussed  in 
the  preamble  to  the  September  1, 1992, 
final  rule.  We  believe  that  our  original 
rationale  and  concerns  over  making 
immediate  revisions  to  the  obhgated 
capital  criteria  in  certificate-of-need 
[CON)  situations  continue  to  be 
appropriate. 

As  we  pointed  out  in  the  FY  1993 
final  rule,  any  modifications  should  be 
made  only  afier  we  have  sufficient 
information  about  the  extent  of  the 
problems  cited  by  commenters  and  can 
determine  whether  the  issues  raised 
apply  to  any  other  hospital  situations.  In 
order  to  do  so,  we  would  conduct  an 
evaluation  of  how  the  transition  rules 
affect  hospitals  initiating  major  capital 
projects  and  solicit  information  from 
hospitals  in  similar  circumstances  who 
had  not  already  advised  us  of  these 
concerns.  We  pointed  out  that  we  were 
retaining  the  current  regulation's 
thresholds  because  to  do  otherwise 
would  give  hospitals  subject  to  CON 
processes  even  more  favorable  treatment 
than  that  afforded  other  hospitals.  We 
also  noted  that  any  reassessment  of  the 
current  thresholds  would  be  made 
solely  within  the  policy  framework  used 
to  establish  the  initial  transition 
payment  policies. 

Although  data  are  not  yet  available 
that  will  allow  evaluation  of  the  effects 
of  current  transition  rule  payments  for 
hospitals  in  these  and  similar 


circumstances  (see  58  FR  30249).  the 
comments  submitted  in  response  to  our 
2  requests  in  the  last  12  months  indicate 
that  this  issue  apparently  is  Umited  to 
very  few  hospitals  located  in  a  single 
geographic  area.  The  comments  received 
to  date  on  this  issue  indicate  that  not 
more  than  9  hospitals,  and  possibly  as 
few  as  2  hospitals,  would  benefit  from 
the  changes  suggested  to  the  regulations 
that  specifically  address  the  lengthy 
CON  provision  for  obligated  capital 
determinations  (that  is,  §  412.302(c)(2)). 
In  addition,  the  comments  identify 
locally  imposed  conditions  as  the 

Erimary  cause  of  those  affected 
ospitals'  inability  o  meet  the  current 
obligated  capital  thresholds  for  their 
long-standing  capital  modernization 
plans.  Thus,  locally  imposed 
conditions,  rather  than  the  capital 
prospective  system  criteria,  which 
already  recognize  the  lengthy  CON 
process  some  hospi'als  faced  at  the  time 
our  transition  rules  were  implemented, 
are  the  source  of  the  problem. 

We  believe,  there  ore.  that  extending 
the  time  for  announcing  a  final  decision 
on  this  matter  maybe  advantageous  to 
those  who  have  consistently  advocated 
the  suggested  changes.  It  also  will 
provide  more  time  for  hospitals  in 
similar  situations  in  other  areas  to  alert 
us  to  whether  there  is  any  broader 
extent  of  concern  over  the  pertinent 
thresholds  and  to  assess  any  potentially 
negative  payment  impact  reflected  in 
the  first  transition  ysar  data,  once  that 
information  is  available.  Due  to  these 
considerations  we  will  retain  in  the 
regulations  the  current  criteria  for 
lengthy  CON  situations,  at  least  until 
the  FY  1995  prospective  payment 
system  rulemaking  process  while  we 
continue  to  study  this  issue. 

B.  Evaluation  of  Provision  Relating  to 
Exceptions  Payment  (§412.348) 

Although  the  May  26,  1993  proposed 
rule  did  not  address  any  issues 
regarding  policy  on  exceptions 
payments,  we  received  one  comment 
concerning  exceptions  payment  policy. 
Section  412.348  of  the  regulations 
provides  that,  during  the  transition 
period,  a  hospital  may  receive 
additional  payments  under  an 
exceptions  process  vhen  its  payments 
under  the  prospective  payrfient  system 
for  capital-related  costs  are  less  than  a 
minimum  percentage,  established  by 
class  of  hospital,  of  tie  hospital's 
reasonable  inpatient  capital-related 
costs.  The  amount  of  the  exceptions 

Eayment  is  the  difference  between  the 
ospital's  minimum  payment 
percentage  and  the  payments  the 
hospital  would  receive  imder  the  capital 
prospective  payment  system  in  the 


absence  of  an  exceptions  payment.  The 
comparison  is  made  on  a  cumulative 
basis  for  all  cost  reporting  periods 
during  which  the  hospital  is  subject  to 
the  capital-PPS  transition  methodology. 

The  minimum  payment  levels  by 
class  of  hospitals  for  FY  1994  are: 

•  For  sole  community  hospitals,  90 
percent; 

•  For  urban  hospitals  with  at  least 
100  beds  that  have  a  disproportionate 
share  of  at  least  20.2  percent  or  that 
received  more  than  30  jjercent  of  net 
revenue  from  State  or  local  funds  for 
indigent  care,  80  percent; 

•  For  all  other  hospitals,  70  percent  of 
the  hospital's  reasonable  inpatient 
capital-related  costs. 

As  we  stated  in  the  August  30, 1991, 
final  rule  for  the  prospective  payment 
system  for  capital-related  costs  (56  FR 
43362  and  43409),  we  will  revise  the 
minimum  payment  levels  during  any 
subsequent  transition  year,  if  necessarj', 
to  keep  total  payments  under  the 
exceptions  process  at  no  more  than  10 
percent  of  aggregate  capital  prospective 
payments.  Section  412.348(f)  requires 
that  total  estimated  pajTnents  under  the 
exceptions  process  may  not  exceed  10 
percent  of  the  total  estimated  capital 
prospective  payments  (exclusive  of 
hold-harmless  payments  for  old  capital) 
for  the  same  fiscal  year. 

Comment:  One  commenter  pointed 
out  that  a  specific  group  of  hospitals  in 
a  particular  geographic  region  has 
scheduled  major  modernization  projects 
during  the  initial  years  of  the  capital 
prospective  payment  system  transition 
period.  The  commenter  recommended 
that  HCFA  maintain  the  transition 
period  cumulative  payment  floor  for 
high  disproportionate  share  hospitals  at 
80%  of  actual  Medicare  inpatient 
capital-related  costs  and  extend  the  80% 
minimum  payment  level  for  those 
hospitals  for  ten  years  beyond  the 
transition  period.  The  basis  for  these 
recommendations  is  that  the  affected 
hospitals  will  not  have  had  the 
opportunity  to  accrue  retained  earnings 
during  lower-than-average  cost  years 
under  capital-PPS  to  fund  the  needed 
modernization  project. 

Besponse:  As  is  the  case  with  the 
provision  related  to  obligated  capital  for 
hospitals  in  CON  situations  (section  V.A 
above),  we  have  received  no  information 
to  indicate  that  this  issue  affects  more 
than  a  small  number  of  hospitals  in  a 
limited  geographic  area.  We  are 
committed  to  maintaining  a  limit  on  the 
amount  of  exceptions  payments  of  10 
percent  of  total  capital  prospective 
payments.  Therefore,  it  may  become 
necessary  to  reduce  the  minimum 
payment  levels  later  in  the  transition  to 
keep  within  the  10  percent  limit.  We 
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thus  cannot  adopt  the  recommendation 
that  the  minimum  payment  level  for 
high  disproportionate  share  hospitals  be 
maintained  at  the  80  percent  level 
throughout  the  transition  period.  We 
also  t«Iieve  that  it  is  still  premature  to 
consider  whether  to  adopt  an  exceptions 
provision  after  the  transition  period  is 
over.  We  will  study  this  issue  later  in 
the  transition  when  we  have  more 
experience  with  prospective  payments 
for  capital-related  costs.  In  any  case,  we 
do  not  believe  that  the  difficulties  of  a 
small  group  of  hospitals  justices  major 
changes  to  the  prospective  payment 
system  for  capital-related  costs.  As  the 
conference  committee  report 
accompanying  the  legislation 
establishing  the  prospective  payment 
system  for  capital-related  costs  noted, 
by  the  time  the  system  was 
implemented  in  October,  1991, 
hospitals  had  "had  more  than  eight 
years  since  the  Congress  originally 
indicated  its  intent  to  reimburse  for 
capital-related  costs  on  a  prospective 
basis."  H.R.  Report  No.  495, 100th 
Cong.,  1st  Sess.  535  (1987).  Thus, 
hospitals  had  ample  opportunity  to 
adjust  their  capital  projects  to  the 
realities  of  payment  under  a  prospective 
system.  The  affected  hospitals  have  not 
yet  expended  funds  on  the  projects 
cited.  They  therefore  still  have  time  to 
assure  that  they  can  fund  the  projects 
from  the  expected  level  of  regular 
payments  under  the  prospective 
payment  system  for  capital-related 
costs. 

C.  Specific  Adjustment  for  Taxes  to  the 
Federal  Capital  Prospective  System  Rate 

Although  the  May  26.  1993  proposed 
rule  did  not  address  the  ongoing  issue 
of  determining  whether  an  adjustment 
to  the  capital  prospective  payment 
system  Federal  rate  is  appropriate  to 
recognize  the  tax  costs  that  proprietary 
hospitals  must  pay,  we  received  two 
comments  on  this  issue. 

Comment:  Two  commenters 
recommended  that  HCFA  exclude  the 
cost  of  property  taxes  from  the  Federal 
capital  rate  base,  provide  a  payment 
adjustment  mechanism  to  proprietary 
hospitals  to  recognize  this  unique  cost 
for  that  group  of  hospitals,  and 
eliminate  any  inequitable  distribution  of 
capital  prospective  payments  among  all 
hospitals.  One  commenter  submitted  a 
specific  methodology  that  would  utilize 
hospital-sp>ecinc  tax  assessment  cost 
data  to  make  a  base  year  adjustment  to 
the  Federal  rate 'end  develop  an 
adjustment  factor  that  would  remove 
State  and  local  government  incentives  to 
adopt  or  increase  provider-specific 
assessments. 


Response:  In  the  August  30, 1991, 
Bnal  rule,  we  acknowledged  the  need  to 
study  this  issue  and  determine  whether 
special  treatment  is  feasible  and 
appropriate  for  a  specific  component  of 
capital-related  costs,  such  as  taxes  (56 
FR  4^364-43365).  In  addition  to  noting 
our  general  opposition  to  singling  out 
costs  for  specific  payment  adjustment 
action,  we  indicated  that  we  also  shared 
the  concerns  offered  in  the  comments 
that  property  taxes  and  assessments  are 
legitimate  costs  that  vary  across  hospital 
groups  and  that  including  those  costs  in 
the  rate  base  may  overpay  some 
hospitals  and  underpay  others.  This 
matter  is  further  complicated  by  the  fact 
that  some  commenters  also  asserted  that 
non-proprietary  hospitals  were  subject 
to  other  assessments  in  lieu  of  taxes. 
Thus,  we  concluded  that  additional 
information  was  needed  on  this  issue 
before  a  comprehensive  decision  could 
be  made.  However,  we  did  not  have 
(and  at  this  time  still  do  not  have)  any 
data  available  to  help  determine 
whether  and  how  to  deal  with  special 
treatment  of  such  costs  in  the  capital 
prospective  payment  system  rate 
payments.  Neither  HCFA's  data  base  nor 
interested  hospital  industry  sources  we 
contacted  could  provide  actual  data 
(rather  than  estimates)  on  this  capital 
cost  item. 

To  obtain  the  information  necessary 
to  evaluate  and  address  this  issue,  we 
have  changed  the  hospital  cost  report  to 
secure  data  on  all  types  of  property 
assessments  effective  for  cost  reports  for 
hospital  fiscal  years  beginning  in  FY 
1992.  That  information  will  not  be 
available  in  reliable  form  before  the  end 
of  1993.  We  hope  to  provide  our  initial 
analysis  of  this  information  for  public 
review  and  comment  during  the  FY 
1995  rulemaking  process. 

In  the  interim,  we  reiterate  our  belief 
that  currently  property  taxes  are 
adequately  represented  in  a  hospital's 
payment  for  old  capital  under  the  hold 
harmless  payment  methodology  and  in 
the  hospital-specific  rate  of  the  fully 
prospective  payment  methodology. 
Thus,  the  impact  of  not  providing 
special  treatment  will  be  minimal  in  the 
first  few  years  of  the  transition  period 
when  the  hospital-specific  payment 
basis  constitutes  the  major  portion  of 
hospital  capital  payments.  In  the 
meantime  we  will  give  careful 
consideration  to  this  matter. 

D.  Reduction  to  the  Standard  Federal 
Capital  Rate  and  Provision  for 
Redetermination  of  Hospital  Payment 
Methodologies  (§§412.308  and  412.336) 

Section  13501(a)(3)  of  Public  Law 
103-66  amended  section  1886(g)(1)(A) 
of  the  Act  to  require  that,  for  discharges 


occurring  after  September  30, 1993,  the 
unadjusted  standard  Federal  rate  be 
reduced  by  7.4  percent.  The  purpose  of 
the  reduction  is  to  correct  inflation 
forecast  errors  that  had  accumulated  by 
May  1993.  By  that  time,  the  estimates  of 
the  increases  in  Medicare  inpatient 
capital  costs  per  case  from  FY  1989  to 
FY  1992  had  declined  from  31.30 
percent  (as  stated  in  the  August  30, 
1991,  final  rule)  to  21.57  percent.  The 
7.4  percent  reduction  to  the  standard 
Federal  rate  was  calculated  to  account 
for  those  revised  estimates  (1.2157/ 
1.3130=. 926,  a  7.4  percent  decrease). 
This  provision  of  Public  Law  103-66 
also  requires  that,  for  cost  reporting 
periods  beginning  on  or  after  October  1, 
1993,  the  Secretary  redetermine  which 
hospital  payment  methodology  is  to  be 
applied  under  the  capital  prospective 
payment  system  transition  rules  to  take 
that  reduction  into  account. 

In  this  final  rule,  we  are  revising  two 
sections  of  the  capital  prospective 
payment  system  regulations  to 
implement  these  statutory  requirements. 
Specifically,  we  are  revising  the 
regulations  at  §  412.308  to  provide  for 
the  required  7.4  percent  reduction  to  the 
unadjusted  standard  Federal  rate.  We 
are  adding  a  new  §  412.308(b)(2)  to 
provide  that,  effective  FY  1994.  the 
standard  Federal  rate  is  reduced  by  7.4 
percent.  Under  current  §  412.308(b), 
HCFA  determined  the  standard  Federal 
rate  by  adjusting  the  FY  1992  updated 
national  average  cost  per  discharge  by  a 
factor  so  that  estimated  aggregate 
payments  based  on  the  standard  Federal 
rate  adjusted  by  the  payment 
adjustments  described  in  §  412.312(b) 
equal  estimated  aggregate  payments 
based  solely  on  the  national  average  cost 
per  discharge.  Section  412.308(c)  further 
provides  that  the  standard  Federal  rate 
is  updated  for  inflation  each  Federal 
fiscal  year  and  adjusted  each  year  by  an 
outlier  adjustment  factor,  an  exceptions 
payment  adjustment  factor,  and  two 
budget  neutrality  factors  to  determine 
the  Federal  capital  payment  rate  for  that 
year.  Thus,  the  standard  Federal  rate  is 
to  be  distinguished  from  the  annual 
Federal  rate  actually  used  in  making 
payment  under  the  capital  prospective 
payment  system.  The  standard  Federal 
rate  is  the  underlying  or  base  rate  used 
to  determine  the  Federal  rate  for  eat:h 
Federal  fiscal  year  by  applying  the 
formula  described  in  §  412.308(c).  The 
annual  Federal  rate  is  the  result  of  that 
determination  process  in  §  412.308(c). 

Because  this  reduction  applies  to  the 
base  rate  prior  to  the  application  of  the 
adjustment  factors  for  outliers, 
exceptions,  and  budget  neutrality,  the 
reduction  does  not  have  the  effect  of 
lowering  the  FY  1994  Federal  rate  7.4 
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percent  compared  to  FY  1993.  Rather, 
the  7.4  percent  reduction  to  the 
standard  Federal  rate  interacts  with  the 
annual  rate  adjustments  (for  example, 
the  budget  neutrality  factor  designed  to 
assure  that  aggregate  payments  are  90 
percent  of  estimated  reasonable  costs)  to 
produce  a  9.33  percent  reduction  in  the 
FY  1994  Federal  rate  compared  to  FY 
1993.  We  discuss  the  effect  of  this 
reduction  to  the  standard  Federal  rate 
and  other  changes  in  the  adjustment 
factors  to  the  FY  1994  Federal  rate  in 
Fart  III  of  the  Addendum  to  this  final 
rule. 

We  note  that  the  full  effect  of  the  7.4 
percent  reduction  to  the  standard 
Federal  rate  will  t>ecome  evident  only 
when  the  budget  neutrality  requirement 
expires  in  FY  1996.  Until  FY  1996.  the 
7.4  percent  reduction  in  the  standard 
Federal  rale  will  have  no  effect  on 
aggregate  capital  prospective  payments. 
This  is  because  the  change  in  the 
Federal  rate  is  offset  in  FY  1994  and  FY 
1995  by  the  requirement  that  aggregate 
payments  equal  90  percent  of  estimated 
payments  on  the  basis  of  reasonable 
costs.  Thus,  we  estimate  that  actual 
aggregate  payments  under  the  capital 
prospective  payment  system  will 
increase  2.99  percent  in  FY  1994  over 
FY  1993.  (As  we  explain  in  Part  III  of 
the  addendum,  this  increase  is  the  result 
of  the  estimated  increase  in  actual  costs 
of  9.45  percent  in  FY  1994  over  FY 
1993,  less  the  estimated  excess  in 
aggregate  payments  during  FY  1993  of 
6.27  percent  over  the  budget  neutrality 
target.)  However,  we  expect  to  realize 
significant  savings  from  the  effect  of  the 
change  in  FYs  1996. 1997,  and  1998, 
when  there  is  no  longer  a  budget 
neutrality  requirement  tying  aggregate 
payments  to  a  percentage  of  estimated 
costs.  Until  then,  the  budget  neutrality 
provision  will  cause  other  elements  of 
the  system  to  adjust  so  that  aggregate 
payments  will  equal  90  percent  of 
estimated  reasonable  costs. 

In  addition,  we  are  adding  a  new 
paragraph  (d)  to  §  412.336  to  provide  for 
redetermination  of  the  hospital  payment 
methodology  to  take  into  account  the 
7.4  percent  reduction  to  the  standard 
Federal  rate. 

The  original  payment  methodology 
determinations  for  the  capital 
prospective  payment  system  transition 
were  made  in  accordance  with 
§  412.336(a).  A  hospital  whose  FY  1992 
hospital-specific  rate  was  greater  than 
the  FY  1992  Federal  rate  (after 
adjustment  to  account  for  the  effects  of 
the  payment  adjustments  and  outlier 
payments)  has  received  payment  under 
the  hold-harmless  methodology.  Under 
^412.344,  hold  harmless  hospitals 

-.eive  the  greater  of  100  percent  of  the 


Federal  rate  per  discharge,  or  85  percent 
of  old  capital  costs  pi  is  a  ratio  of  the 
Federal  rate  for  new  capital  per 
discharge.  (Under  §4-2.344(b). 
hospitals  receiving  payment  based  on 
100  percent  of  the  Federal  rate  during 
the  later  of  FY  1994  o"  the  year  in  which 
obligated  capital  com'ss  on  line  continue 
to  receive  payment  or  that  basis  for  the 
rest  of  the  transition.) 

A  hospital  whose  FY  1992  hospital- 
specific  rate  was  lower  than  its  adjusted 
FY  1992  Federal  rate  has  received 
payments  based  on  the  fully  prospective 
methodology.  Under  §412.340,  fully 
prospective  hospitals  receive  a  payment 
per  discharge  based  on  a  blend  of  the 
hospital-specific  rate  and  the  Federal 
rate  (for  cost  reporting  periods 
beginning  in  FY  1994.  70  percent  of  the 
hospital-specific  rate  and  30  percent  of 
the  Federal  rate). 

Under  §  412.328(f).  a  fully  prospective 
hospital  can  request  a  redetermination 
of  its  hospital-specific  rate  to  account 
for  increases  in  old  capital  costs  (for 
example,  obligated  capital  that  is 
brought  into  use  for  patient  care)  in  cost 
reporting  years  subsequent  to  the 
hospital  base  year.  Under  §412. 336(b),  a 
hospital  whose  redetermined  hospital- 
specific  rate  is  higher  ;han  the  adjusted 
Federal  rate  applicabl  5  to  the  new 
period  is  paid  under  tie  hold-harmless 
methodology  effective  with  the 
beginning  of  the  new  lase  period.  The 
redetermination  mecrhanism  thus 
provides  an  opportun  ty  for  fully 
prospective  hospitals  o  receive  the 
benefits  of  the  hold  hrrmless  payment 
Vnethodology  on  the  bisis  of  an 
increased  hospital-specific  rate.  Once  a 
hospital  is  paid  under  the  hold  harmless 
methodology,  whethe-  after  the  original 
payment  methodolog}  determination  or 
only  after  a  redetermination  of  the 
hospital-specific  rate,  the  hospital  is 
paid  under  that  methodology  for  the 
remainder  of  the  transition  (56  FR 
43403). 

Since  a  hospital  once  paid  under  the 
hold-harmless  methocology  continues 
to  be  paid  under  that  methodology  for 
the  remainder  of  the  transition,  the 
purpose  of  the  payment  methodology 
redetermination  requi^d  under  Public 
Law  103-66  is  to  allov/  fully  prospective 
hospitals  a  further  opportunity  to 
receive  payments  und  3r  the  hold- 
harmless  payment  me  hodology.  To 
fulfill  the  requirements  of  Public  Law 
103-66,  this  final  rule  with  comment 
provides  that  the  intermediaries  will 
compare  the  FY  1994  lospital-specific 
rate  of  each  fully  prosiective  hospital 
with  the  FY  1994  adjusted  Federal  rate 
of  that  hospital.  A  fully  prospective 
hospital  whose  FY  19'>4  hospital- 
specific  rate  is  higher  Jian  its  FY  1994 


adjusted  Federal  rate  will  be  paid  under 
the  hold-harmless  methodology 
beginning  with  its  first  cost  reporting 
period  beginning  on  or  after  October  1, 

1993  and  through  the  remainder  of  the 
transition.  A  fully  prospective  hospital 
whose  FY  1994  hospital-specific  rate  is 
lower  than  its  FY  1994  adjusted  Federal 
rate  will  continue  to  be  paid  under  the 
fully  prospective  methodology  (unless 
the  intermediary  determines  separately, 
after  a  redetermination  of  the  hospital- 
specific  rate  to  reflect  an  increase  in  old 
capital  costs,  as  provided  under 

§  412.328(f),  that  the  hospital  should  be 
paid  under  the  hold-harmless 
methodology). 

Hospitals  already  paid  luider  the 
hold-harmless  methodology  prior  to  FY 

1994  will  continue  to  be  paid  on  thai 
basis.  However,  in  accordance  with  the 
provisions  of  §412.344  (a)  and  (b). 
intermediaries  determine  whether  each 
hold-hartnless  hospital  receives  100 
percent  of  the  Federal  rate,  or  85  percent 
of  old  capital  costs  plus  a  ratio  of  the 
Federal  rate  for  new  capital. 
Accordingly,  the  reduction  of  the 
standard  Federal  rate  may  affect 
whether  a  hold-harmless  hospital  is 
paid  100  percent  of  the  Federal  rate,  or 
the  hold-harmless  payment  for  old 
capital  plus  a  ratio  of  the  Federal  rate 
for  new  capital.  Section  412.344  (a)  and 
(b)  already  provide  that  hospitals 
receive  the  higher  of  these  formulae  at 
least  through  FY  1994.  (The  requirement 
of  §  412.344(b)  for  continued  basis  of 
payment  remains  in  effect.)  Therefore, 
no  new  provision  is  required  in  the 
regulations  to  take  into  account  the 
effect  of  the  reduction  to  the  Federal 
rate  on  hold-harmless  hospitals. 

E.  Disproportionate  Share  Adjustment 
Factor  (§412.320) 

Under  section  1886(d)(5)(F)(i)(n)  of 
the  Act,  hospitals  may  qualify  for  a 
disproportionate  share  adjustment  and 
receive  additional  payments  for 
operating  costs.  The  August  30, 1991 
final  rule  implementing  the  capital 
prospective  payment  system  established 
a  special  provision  under  which  these 
hospitals  may  receive  an  additional 
adjustment  to  the  Federal  rate  for  the 
prospective  payment  system  for  capital- 
related  costs.  Section  412.320(b)(2),  as 
added  by  the  final  rule  of  August  30, 
1991,  estabhshes  a  disproportionate 
share  adjustment  of  14.16  percent  to  the 
capital  Federal  rate  for  these  hospitals. 
As  we  explained  in  the  preamble  to  the 
final  rule  (56  FR  43377).  our  intent  was 
to  establish  a  capital  disproportionate 
share  adjustment  for  these  hospitals  that 
would  result  from  deeming  them  to 
have  a  disproportionate  patient 
percentage  equivalent  to  that  which 
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would  generate  their  operating 
disproportionate  share  payment,  using 
the  formula  for  urban  hospitals  with  at 
least  100  beds.  For  discharges  occurring 
on  or  after  October  1,  1991,  those 
hospitals  qualified  for  an  operating 
disproportionate  share  adjustment  of  35 
percent,  which  was  equivalent  to  having 
a  disproportionate  share  patient 
percentage  of  65.4  based  on  the 
operating  disproportionate  share 
formula  that  was  in  effect  for  urban 
hospitals  with  at  least  100  beds.  Using 
the  disproportionate  share  patient 
percentage  of  55.4,  we  established  the 
capital  disproportionate  share 
adjustment  factor  of  14.16  percent  for 
these  hospitals. 

Section  1886{d)(5)(F)(vii)  of  the  Act, 
as  added  by  section  6003(c)(1)(B)  of 
Public  Law  101-239,  speci^es  the 
formula  for  determining  the 
disproportionate  share  adjustment 
percentage  for  hospitals  that  are  located 
in  an  urban  area  and  that  have  100  or 
more  beds.  The  statute  establishes 
different  payment  formulas  for  different 
years,  including  a  change  in  the  formula 
for  discharges  occurring  on  or  after 
October  1, 1993.  Specifically,  for 
discharges  occurring  on  or  after  October 
1,  1993  and  before  October  1, 1994.  a 
hospital  with  a  disproportionate  share 
patient  percentage  greater  than  20.2 
percent  will  receive  a  disproportionate 
share  adjustment  equal  to  5.88  percent 
plus  80  percent  of  the  difference 
between  20.2  percent  and  the  hospital's 
disoroportionate  share  percentage. 

Under  this  new  formula,  a  hospital 
receiving  a  disproportionate  share 
adjustment  of  35  percent  would  be 
deemed  to  have  a  disproportionate  share 
percentage  of  56.6.  In  turn,  a 
disproportionate  share  percentage  of 
56.6  yields  a  capital  disproportionate 
share  adjustment  of  12.14  percent.  Thus, 
the  disproportionate  share  adjustment 
provided  under  §412. 320(b)(2)  is  no 
longer  the  adjustment  that  would  result 
from  deeming  those  hospitals  to  have 
the  disproportionate  share  percentage 
that  would  yield  their  operating 
disproportionate  share  adjustment.  We 
therefore  proposed  to  revise  the 
regulation  so  that  the  capital 
disproportionate  share  adjustment  for 
these  hospitals  is  once  again  consistent 
with  the  original  rationale  for  making 
the  adjustment. 

We  proposed  to  revise  the  regulation 
so  that  the  capital  disproportionate 
share  adjustment  for  these  hospitals 
changes  automatically  with  any  future 
revisions  of  the  operating 
disproportionate  share  formula.  We  thus 
proposed  to  revise  §412. 320(b)(2)  to 
provide  that  the  capital  disproportionate 
siiare  adjustment  for  eligible  hospitals  is 


the  adjustment  that  results  from 
deeming  these  hospitals  to  have  the 
disproportionate  share  percentage  that 
would  yield  their  operating 
disproportionate  share  adjustment. 

Comment:  We  received  one  comment 
on  the  proposed  change.  The 
commenter  pointed  out  that,  while  it  is 
understandable  to  provide  that  the 
capital  disproportionate  share 
adjustment  will  change  automatically 
with  revisions  to  the  operating 
disproportionate  share  formula,  the 
reduction  in  the  disproportionate  share 
adjustment  from  14  16  percent  in  FY 
1993  to  12.14  percent  in  FY  1994  will 
disadvantage  disproportionate  share 
hospitals,  who  are  generally  large 
teaching  hospitals  and  who  traditionally 
treat  the  poor. 

Response:  As  explained  above,  a 
14.16  percent  disproportionate  share 
adjustment  for  these  hospitals  is  no 
longer  consistent  with  the  results  of  the 
changes  at  section  1886(d)(5)(F)(vii)  of 
the  Act.  Furthermore,  maintaining  the 
adjustment  at  14.16  percent  would  give 
these  hospitals  an  advantage  in  their 
treatment  under  the  capital  prospective 
payment  system  in  comparison  to  their 
treatment  under  the  operating 
prospective  payment  system.  This  is 
because,  without  the  change  that  we 
proposed  to  §  412.320(b)(2).  these 
hospitals  would  receive  payment  based 
on  a  disproportionate  share  percentage 
of  65.4,  while  at  the  same  time  receiving 
operating  payments  equivalent  to 
having  a  disproportionate  share 
percentage  of  56.6.  We  do  not  believe 
that  such  a  disparity  is  appropriate. 

We  are  therefore  making  all  of  the 
above  changes  as  proposed.  For  FY 
1994.  this  provision  will  result  in  a 
disproportionate  share  adjustment  of 
12.14  percent. 

The  additional  capital 
disproportionate  share  payments  to 
these  hospitals  will  continue  to  be  made 
at  the  same  time  that  the  additional 
operating  disproportionate  share 
payments  are  made,  that  is,  as  the  result 
of  application  for  these  pavments  under 
§412.10G(c)(2). 

VI.  Changes  for  Hospitals  Excluded 
From  the  Prospective  Payment  System 

A.  Limitation  of  Exclusions  for  Distinct- 
Part  Hospital  Units  (§412.251 

Since  the  inception  of  the  prospective 
payment  system  for  hospital  inpatient 
services,  certain  types  of  specialty-care 
hospitals  and  hospital  units  have  been 
excluded  from  that  system  under 
section  1886(d)(1)(B)  of  the  Act.  The 
hospitals  currently  excluded  are 
psychiatric,  rehabilitation,  children's, 
long-term  care,  and  cancer  hospitals. 


The  units  currently  excluded  are 
psychiatric  or  rehabilitation  units  of 
hospitals  that  are  distinct  part  units  (as 
defined  by  the  Secretar)*)  of  hospitals 
paid  under  the  prospective  payment 
system. 

In  the  proposed  rule,  we  discussed 
several  longstanding  policies.  We  have 
always  believed  it  is  self-evident  that 
when  an  entire  hospital  is  excluded 
from  the  prospective  payment  system,  a 
separate  component.of  the  hospital 
cannot  qualify  for  a  second  and  distinct 
exclusion  as  a  psychiatric  or 
rehabilitation  unit.  To  allow  a  second 
exclusion  would  be  redundant,  since 
the  entire  institution  is  already 
excluded  from  the  prospective  pa>Tnent 
system.  We  also  indicated  that  it  has 
been  our  policy  that  a  hospital  that  does 
not  otherwise  qualify  as  an  excluded 
hospital  cannot  obtain  exclusion  from 
the  prospective  payment  system  in  its 
entirety  by  allocating  all  its  beds 
between  an  excluded  psychiatric  and  an 
excluded  rehabilitation  unit.  Thus, 
exclusion  of  a  unit  is  available  only  to 
units  of  institutions  that  have  at  least 
enough  beds  subject  to  payment  under 
the  prospective  payment  system  to  meet 
the  requirements  of  §  413.24(c) 
regarding  adequacy  of  cost  information 
and  the  related  instructions  in  sections 
2336.1  (C)  and  (D)  of  the  Medicare 
Provider  Reimbursement  Manual  (HCFA 
Pub.  15-1).  Finally,  we  stated  that  it  has 
been  our  view  that  only  one  unit  of  each 
type  (psychiatric  or  rehabilitation)  can 
be  approved  in  any  hospital.  However, 
these  policies  are  not  set  forth  explicitly 
in  the  regulations. 

Because  the  current  regulations  are 
not  explicit  on  these  points,  some 
institutions  have  expressed  interest  in 
reorganizing  themselves  in  novel  ways 
in  order  to  obtain  types  of  exclusions 
not  contemplated  by  the  statute.  For 
example,  representatives  of  an  excluded 
psychiatric  hospital  may  seek  to  set 
aside  a  part  of  the  hospital  for  providing 
rehabilitation  care  to  non-psychiatric 
patients,  and  may  request  exclusion  of 
that  facility  as  a  rehabihtation  unit. 
Since  the  facility  is  currently  excluded 
from  the  prospective  payment  system  in 
its  entirety,  the  ceiling  for  the  hospital 
encompasses  costs  associated  with  the 
unit.  Thus,  it  would  be  inappropriate  to 
apply  a  target  amount  to  the  unit  that  is 
different  from  (and  higher  than)  the  rate 
for  the  hospital  as  a  whole  (including 
the  unit).  If  we  were  to  allow  a  unit's 
ceiling  to  be  artificially  inflated  in  this 
way.  we  would  diminish  the  incentive 
for  efficient  operation  that  is  provided 
by  the  ceiling.  Such  an  action  would  be 
at  cross  purposes  with  the  intent  of 
section  1886(b)  of  the  Ad 
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In  other  cases,  a  hospital  may  wish  to 
organize  itself  into  two  components,  one 
that  could  qualify  as  an  excluded 
rehabilitation  unit  and  one  that  could 
qualify  as  an  excluded  psychiatric  unit. 
.  Thus,  a  hospital  that  does  not  qualify  as 
B  psychiatric,  rehabilitation,  or  other 
type  of  excluded  hospftal  nevertheless 
could  be  excluded  in  its  entirety  from 
the  prospective  payment  system.  We 
believe  that  if  a  hospital  does  not 
qualify  for  exclusion  from  the 
prospective  payment  system  as  an 
excluded  hospital,  then  some  part  of  the 
hospital  should  be  subject  to  payment 
under  the  prospective  payment  system. 
Accordingly,  we  would  not  approve 
exclusion  of  all  units  of  a  hospital  if,  as 
a  result,  all  of  the  hospital  beds  would 
be  excluded. 

Finally,  as  noted  above,  a  hospital 
may  seek  to  set  up  multiple  excluded 
units  of  the  same  type  and  obtain  a 
separate  target  amount  for  each  unit, 
thus  defeating  the  purpose  of  the 
ceiling.  The  target  amount  is  based  on 
a  system  of  averages  and  is  intended  to 
apply  to  all  discharges  of  a  hospital  or 
unit,  thereby  encouraging  the  efficient 
delivery  of  needed  health  care. 

To  avoid  the  kinds  of  distortions  in 
payment  that  would  occur  if  we  granted 
these  types  of  exclusions,  we  proposed 
to  revise  the  regulations  concerning 
common  requirements  for  excluded 
distinct  part  hospital  units  to  state 
explicitly  the  policies  described  above, 
as  they  have  been  applied  since  the 
inception  of  the  rate-of-increase  ceiling. 
Specifically,  we  proposed  to  revise 
§412.25  to  allow  a  psychiatric  or 
rehabilitation  unit  to  be  excluded  only 
if  the  unit  is  a  component  of  a  hospital 
that  is  under  the  prospective  payment 
system,  and  the  hospital  has  a  sufficient 
number  of  beds  that  are  subject  to  the 
prospective  payment  system  to  permit 
the  provision  of  adequate  cost 
information  as  specified  in  §  413.24(c). 
We  also  proposed  to  revise  the 
regulations  to  state  explicitly  that  only 
one  unit  of  each  type  {psychiatric  or 
rehabilitation)  is  allowed  in  each 
hospital.  We  emphasized  that  these 
revisions  would  merely  codify  existing 
policy,  and  do  not  represent  new 
substantive  policies  that  would  be 
effective  only  prospectively. 

We  received  two  comments  on  the 
proposal  to  revise  §  412.25(a)(1)  to  state 
explicitly  that  a  hospital  unit  is  not 
eligible  for  a  separate  exclusion  if  it  is 
part  of  a  hospital  that  is  eligible  for 
exclusion  in  its  entirety  from  the 
prospective  payment  system. 

Comment:  One  commenter  favored 
the  proposed  change,  but  stated  that  it 
should  apply  only  to  components  of 
already  excluded  hospitals,  not  to 


hospitals  that  operate  in  separate 
buildings  that  also  houso  other 
separately  licensed  and  participating 
hospitals. 

Response:  We  agree  with  this 
commenter.  and  do  not  olan  to  prohibit 
separate  exclusions  for  separately 
licensed  and  participating  hospitals  that 
are  housed  in  separate  parts  of  the  same 
building.  For  example,  if  a  rehabilitation 
hospital  and  a  psychiatric  hospital  each 
lease  a  different  wing  or  floor  of  the 
same.sfructure.  but  each  has  its  own 
separate  State  license  ard  Medicare 
participation  agreement  each  may  be 
excluded  if  it  meets  applicable 
reouirements. 

Comment:  One  commenter  stated  that 
the  proposal  would  discourage  the 
efficient  use  of  health  a  re  facilities  in 
certain  situations,  citing  the  example  of 
a  community  in  which  n  psychiatric 
hospital  has  too  many  beds,  while  there 
is  also  a  local  shortage  c  f  rehabilitation 
beds.  Under  these  clrcunstances,  the 
commenter  believes  the  most  efficient 
use  of  space  would  reqiire  the 
psychiatric  hospital  to  set  up  a  separate 
rehabilitation  unit,  an  option  that  would 
not  be  available  under  cur  proposal.  The 
commenter  also  expressed  the  view  that 
we  have  no  statutory  authority  to 
prohibit  the  establishment  of  excluded 
units  within  already  excluded  hospitals. 

Response:  We  agree  that  hospitals 
should  be  able  to  reorganize  their 
operations  to  meet  changing  community 
needs,  but  we  do  not  believe  that  the 
proposal  would  restrict  that  ability 
significantly.  For  example,  in  the 
hypothetical  situation  described  by  the 
commenter,  the  hospita .  would  not  be 
prohibited  from  participating  as  a 
general  hospital  that  wculd  have  both 
an  excluded  psychiatric  and  an 
excluded  rehabilitation  unit,  as  well  as 
the  acute  care  capacity  hat  will  be 
needed,  at  least  occasionally,  by  the 
patients  of  each  unit.  We  also  do  not 
believe  the  proposal  exceeds  our 
authority  to  administer  ".he  exclusion 
provisions  of  the  law;  the  statute  confers 
broad  discretion  on  the  Secretary  to 
define  the  circumstances  under  which  a 
unit  may  be  excluded. 

We  also  received  one  comment  on  our 
proposal  to  revise  §412  25(a)(1)  to  state 
that  a  hospital  unit  canrot  be  excluded 
if  its  exclusion  would  leave  the  hospital 
with  insufficient  beds  under  the 
prospective  payment  system  to  allow 
the  provision  of  adequaie  cost 
information. 

In  addition,  we  note  that  we  are 
making  one  clarifying  change  in  the 
proposed  language  for  §  412.25(a)(l)(ii). 
The  proposed  regulatiors  text  provides 
that  a  unit  of  a  hospital  nay  be 
excluded  if  among  other  things,  the 


hospital  is  not  "eligible  for"  exclusion 
in  its  entirety.  The  purpose  of  the 
proposal  is  to  avoid  duplicating  existing 
prospective  payment  system  exclusions; 
it  is  not  intended  to  apply  to  situations 
in  which  a  hospital  theoretically  could 
meet  the  exclusion  criteria  and  obtain 
an  exclusion,  but  has  not  actually  done 
so.  To  cJarify  this  point  we  have  revised 
the  proposed  regulations  text  to  make 
clear  that  a  unit  cannot  be  excluded  if 
it  is  part  of  an  institution  that  is 
excluded  in  its  entirety  from  the 
prospective  payment  system. 

Comment:  A  commenter  expressed 
support  for  the  proposed  change,  stating 
that  a  hospital  should  not  be  allowed  to 
have  an  excluded  unit  unless  at  least 
some  part  of  the  hospital  is  subject  to 
the  prospective  payment  system. 
However,  the  commenter  stated  that  the 
"sufficient  number  of  beds"  guideline  is 
too  vague,  and  recommended  that  we 
adopt  a  specific  numerical  standard  that 
could  be  used  in  a  hospital's  planning 
process. 

Response:  We  understand  the 
commenter 's  concern.  However,  we  also 
are  concerned  that  a  uniform  numerical 
standard  for  all  hospitals  might 
unnecessarily  restrict  some  hospitals' 
flexibility  to  allocate  beds  to  excluded 
and  nonexcluded  focilities.  and  believe 
that  individual  intermediaries  are  better 
able  to  determine  how  many 
prospective  payment  system  beds  must 
be  maintained  at  each  hospital  to  allow 
accurate  cost  reporting.  Therefore,  we 
have  not  revised  the  regulations  to 
include  a  specific  numerical  standard. 

Three  comments  were  received  on  the 
proposal  to  revise  §  412.25(d)  to  allow 
only  one  excluded  unit  of  each  type  in 
any  hospital. 

Comment:  A  commenter  asked  for 
confirmation  that  the  proposed  revision 
to  §  412.25(d)  would  only  preclude 
multiple  units  of  the  same  type,  and 
would  not  prohibit  a  hospital  from 
having  two  units  of  different  types,  such 
as  a  rehabilitation  and  a  psychiatric 

unit. 

Response:  The  commenter's  view  is 
correct;  any  hospital  having  units  that 
meet  the  exclusion  criteria  would  be 
free  to  set  up  both  a  rehabilitation  unit 
and  a  psychiatric  unit. 

Comment:  Two  commenters  stated 
that  the  proposed  revision  to  §  412.25(d) 
would  discourage  some  hospitals  from 
adding  needed  specialty  programs,  such 
as  a  geriatric  psychiatric  program.  One 
commenter  reasoned  that  this  would 
occur  because  those  programs  could  be 
more  costly  than  current  programs  and 
might  cause  the  unit's  cost  to  exceed  the 
TEFRA  target  amount.  To  prevent  this 
result,  the  commenter  suggested  that 
hospitals  be  allowed  exclusions  for 
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multiple  units  of  each  type,  so  that  a 
new  unit  could  be  established,  and  a 
separate  target  amount  set,  for  each 
added  program.  Another  commenter 
stated  Uiat  the  exclusion  provisions  of 
the  Medicare  law  were  designed  to 
exclude  specialty  hospital  care  from  the 
prospective  payment  system,  and 
argued  that  the  proposal  would  be 
inconsistent  with  this  objective. 

Response:  We  do  not  agree  that  the 
commentors'  concerns  justify  allowing 
multiple  units  and  target  amounts.  On 
the  contrary,  we  are  concerned  that  such 
a  policy  could  add  an  unintended 
incentive  to  facilities  to  fragment  their 
operations  in  an  effort  to  maximize 
pa)Tnent.  In  particular,  we  do  not 
believe  the  proposal  is  inconsistent  with 
the  exclusion  provisions  of  the  law 
(section  1886(d)(1)(B)  of  the  Act).  Those 
provisions  do  not  mandate  exclusion  of 
all  varieties  of  specialty  care,  but  only 
require  that  specific  types  of  dedicated 
units  (psychiatric  and  rehabilitation 
units)  be  excluded.  Our  proposal  would 
not  further  restrict  the  types  of  units  to 
be  excluded  but  would  only  prohibit  the 
establishment  of  multiple  units  offering 
variations  of  the  same  types  of  care. 
Therefore,  we  are  not  maiking  any 
revisions  in  this  final  rule  based  on  this 
comment. 

In  addition,  we  received  comments 
relating  to  provisions  for  which  we  had 
not  proposed  changes,  and  to  changes 
that  were  adopted  through  previous 
publications.  Because  these  comments 
do  not  relate  to  the  provisions  of  the 
proposed  rule,  we  have  not  responded 
to  them  in  this  document. 

B.  Ceiling  on  the  Rate  of  Increase  in 
Hospital  Inpatient  Costs — Rate-of- 
Increase  Percentages  and  Update 
Factors  (§413  40(c)) 

Section  13502  of  PubUc  Law  103-66 
amended  section  1886(b)(3)(B)  of  the 
Act,  which  provides  the  applicable  rate- 
of-increase  percentages  to  be  applied  to 
the  target  amounts  for  hospitals  and 
hospital  distinct  part  units  excluded 
from  the  prospective  payment  system. 

The  applicable  rate-of-increase 
percentage  for  the  cost  reporting  period 
beginning  during  FY  1994  is  the  market 
basket  percentage  increase  adjusted  as 
follows.  First,  the  "update  adjustment 
percentage"  is  calculated  by 
determining  the  percentage  by  which 
the  hospital's  costs  subject  to  the  ceiling 
exceed  the  hospital's  ceiling  (target 
amount  times  Medicare  discharges)  for 
the  IZ'imonth  cost  reporting  period 
beginning  in  FY  1990. 

Then,  the  applicable  reduction  is 
calculated  as  the  lesser  of  1  percentage 
point  or  the  result  of  subtracting  the 


hospital's  "update  adjustment 
percentage"  from  10  percent. 

The  rate  of  increase  percentage  is  the 
market  basket  percentage  increase  less 
the  applicable  reduction,  except  in  the 
following  situations: 

•  If  the  hospital's  "update  adjustment 
percentage"  is  10  percent  or  more,  there 
is  no  applicable  reduction  and  its  rate- 
of-increase  percentage  is  the  percentage 
increase  in  the  hospital  market  basket. 

•  If  a  hospital's  FY  1990  rate-of- 
increase  ceiling  was  greater  than  cost 
subject  to  the  ceiling,  the  rate-of- 
increase  percentage  is  the  percentage 
increase  in  the  hospital  market  basket 
minus  1  percentage  point. 

•  If  a  hospital  did  not  have  a  12- 
month  cost  reporting  period  beginning 
in  FY  1990  that  was  subject  to  the  rate- 
of-increase  limitation,  its  applicable 
rate-of-increase  percentage  is  the 
percentage  increase  in  the  hospital 
market  basket  minus  one  percentage 
point. 

For  cost  reporting  periods  beginning 
in  FY  1995  through  1997,  the  hospital's 
update  adjustment  percentage  is  its 
"update  adjustment  percentage"  from 
the  previous  year  plus  the  previous 
year's  applicable  reduction.  The 
hospital's  applicable  reduction  and 
applicable  rate-of-increase  percentage 
are  then  determined  in  the  same  manner 
as  for  FY  1994.  The  fiscal  intermediary 
is  to  determine  the  applicable  rate-of- 
increase  percentage  based  on  the 
methodology  described  above.  Examples 
of  how  this  provision  applies  in 
determining  the  applicable  rate-of- 
increase  percentages  are  as  follows: 

Example  1 
Cost  reporting  period  beginning  in 
FY  1990: 
Allowable     inpatient     operating 

costs  $10,600 

Rate-of-ifKrease  ceiling  $10,000 

Percentage  by  which  costs  ex- 
ceed ceiling)  

FY  1994: 
Update    adjustment   percentage 
(percentage    by   )t/hich    costs 

exceed  ceiling)  

Differer^e  t>etween  10%  and  up- 
date adjustment  percentage  .... 
App1icat)le    reduction    (lesser   of 
1%    aruj    the    difference    be- 
tween 1 0%  and  the  update  ad- 

justnoent  percentage) 

Applicable   rate-of-wKraase   per- 
centage  is   the   market   basket 
percentage  irKrease  mirxis  0\e 
applicable  reduction  of  1%. 
FY  1995: 
Update    adjustment    percentage 
(last  year's  update  adjustment 
percerrtage  plus  last  year's  ap- 
plicable reducton)  

Difference  tMtween  10%  and  up- 
date adjustment  percentage  .... 


6.00% 


6.00% 


4.00% 


1 .00% 


7.00% 


300% 


Applicable  reduction  (lesser  of 
1%  and  the  difference  be- 
tween 10%  and  the  update  ad- 
justment percentage) 1.00% 

Applicable   rata-of-iricrease   per- 
centage  is   the   market   basket 
percentage  increase  mnus  the 
applicable  reduction  o(  1%. 
FY  1996 
Update    adjust'Tient    pe.'centage 
(last  year's  update  adjustmer^t 
percentage  plus  last  year's  ap- 
plicable reduction)  8.00% 

Difference  between  10%  and  up- 
date adjustment  percentage  ....  2.00% 
Applicable  reduction  (lesser  of 
1%  and  the  drfference  be- 
tween 1 0%  and  the  update  ad- 
justment percentage) 1.00% 

Applicat)te   rate-of-mcrease   per- 
centage  is   the   market   basket 
percentage  increase  minus  the 
applicable  reduction  of  1%. 
FY  1997; 
Update    adjustnvnt    percentage 
(last  year's  update  adjustment 
percentage  plus  last  year's  ap- 
plicable reduction)  9.00% 

Difference  between  10%  and  up- 
date adjustment  percentage  ....        1  00^4 
Applicable   reductKXi   (lesser   of 
1%   and    the    diffarence    be- 
tween 10%  end  the  update  ad- 

■  justment  percentage) I.OO'^i 

Applicat>le  rate-of-irKrease  per- 
centage is  the  rr^rket  basket 
percentage  increase  minus  the 
applicable  reduction  of  1%. 

Example  2 
Cost  reporting  period  t)eginning  in 
FY  1990: 
Allowable     inpatient     operating 

costs  $10,800 

Rate-of-increase  ceiling  $10,000 

Percentage  by  which  costs  ex- 
ceed ceiling  8.00% 

FY  1994: 
Update    adjustment    percentage 
(percentage    by    which    costs 

exceed  ceiling)  8.00% 

Difference  t>etween  10%  end  up- 
date ad|ustment  percentage  ...  2.00% 
Applicable  reduction  (lesser  of 
1%  and  the  difference  be- 
tween 1 0%  and  the  update  ad- 
justment percentage)  1.00% 

Applicable   rate-of-inaease   per- 
centage  is   the   market  basket 
percentage  increase  minus  the 
applicable  reduction  of  1%. 
FY  1995: 
Update    adjustment    percentage 
(last  year's  update  adjustment 
percentage  plus  last  year's  ap- 
plicable reduction)  9.00% 

Difference  between  10%  arxj  up- 
date adjustment  percentage  ....  1.00% 
Applicable  reduction  Oesser  of 
1%  arxj  the  differerwe  be- 
tween 10%  and  the  update  ad- 
justment percentage)  1.00% 

Applicat)le  rate-of-increase  per- 
cerrtage is  the  maikat  basket 
percentage  increase  minus  the 
applicable  reduction  of  1%. 
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FY  1996: 
Update    adjustment    percentage 
(last  year's  update  ad|ustmenl 
percentage  plus  last  year's  ap- 
plicable reduction)  »...      10.00% 

Because  the  update  ac^ustment 
■  percentage  Is  at  least  ^0'.<»,  the 
applicable  rate-of-«ncrease  per- 
centage for  py  1996  and  FY 
1997  Is  the  marKet  bastot  per- 
centage Increase. 

Examptoa 
Cost  reporting  period  beginning  m 
FY  1990: 
Allowable     inpatient     operating 

costs $10,950 

Rate-ot-increase  ceiling  $10,000 

Percentage  by  which  costs  ex- 
ceed ceiling  9.50% 

FY  1994: 
Update    adjustment    percentage 
(percentage   by  which   costs 

exceed  ceiling)  9.50% 

Oiflerence  between  10%  and  up- 
date adjustment  percentage  ....        0.50% 
Applicable   reduction   (lesser  of 
1%   and    the    difference    be- 
tween 10%  and  the  update  ad- 

justn^ent  percentage) 0.50% 

Applicable   rate-of-trxa^ase  per- 
centage  is   the   market  basket 
percentage  increase   minus  tf>e 
applicable  reduction  of  0.50%. 
FY  1995: 
Update   adjustment   percentage 
(last  year's  update  adjustment 
percentage  plus  last  year's  ap- 
plicable reductkjn)  10.00% 

Because  the  update  adtustment 
percentage  is  at  least  10%,  the 
applicable  rate-of-irKrease  per- 
centage lor  FY  1995  through  FY 
1997  Is  the  market  basket  per- 
centage increase. 

Example  4 
Cost  reporting  perkxl  beginning  In 
FY  1990: 
Atfowable     inpatient     operating 

costs  ..« —       S9.000 

Rate-of-increase  ceiling —     $10,000 

Percentage  by  wt^ich  costs  ex- 
ceed ceifir^g  - 0.00% 

FY  1994: 

Applicable  reductkxi 1.00% 

Because  costs  dkj  not  exceed 
the  rate-of-increase  ceHing  In  FY 
1990,  the  applicable  rate-of-in- 
crease percentage  for  FY  1994 
through  FY  1997  is  the  market 
basket  percentage  increase 
minus  1%. 

For  cost  reporting  periods  beginning 
in  FY  1998  and  following,  the 
applicable  rate-of-increase  percentage  is 
the  percentage  increase  in  the  hospital 
marlcet  basket. 

We  are  revising  proposed 
§  413.40(c)(2)  by  adding  paragraphs  (v) 
and  (vi)  to  set  forth  the  new  rate-of- 
increase  percentage  provisions.  We  are 
also  revising  the  proposed  S  413.40(aM3) 
by  adding  the  definition  of  "update 
adjustment  factor." 


C.  Ceiling  on  the  Rate  ofinc  'ease  in 
Hospital  Inpatient  Costs— A  ijustments 
(§413.40(gJ) 

1.  Proposed  Rule  Provisions 

The  rate-of-increase  ceiling  is  based 
on  an  assumption  that,  exce  )t  for 
inflation,  a  provider's  year-t  >year 
inpatient  operating  costs  shc>uld  remain 
comparable  to  its  base  year,  lach 
hospital's  target  amount  is  adjusted 
annually,  at  Ae  beginning  o  its  cost 
reporting  period,  by  an  appl  cable  rate- 
of-increase  percentage  for  tha  Federal 
fiscal  year  in  which  the  cost  reporting 
period  begins.  Section  1886rb)(4)(A)  of 
the  Act  authorizes  the  Secre  ary  to  grant 
an  exemption  from,  or  an  ad  ustment  or 
exception  to,  the  rate-of-incrMse  ceiling 
where  events  beyond  the  ha  pital's 
control  or  extraordinary  circ  omstances 
create  a  distortion  in  the  hospital's 
inpatient  operating  costs. 

To  implement  section  1883(b)(4)(A)  of 
the  Act.  regulations  at  §  413.40  provide 
that  HCFA  may  adjust  a  hospital's 
operating  costs  that  were  cor  sidered  in 
establishing  a  base  year  cost  per  case  for 
purposes  of  determining  the  target 
amount,  including  the  perio<l  subject  to 
the  limit  and  the  hospital's  base  period. 
Section  413.40(g)  provides  that  such  an 
adjustment  may  be  made  only  if  the 
hospital  exceeds  its  ceiling  hr  the  cost 
reporting  period  and  only  to  the  extent 
the  hospital's  costs  are  reasonable, 
attributable  to  the  circumstances 
specified  as  creating  the  cost  distortion, 
and  are  verified  by  the  intemediary. 

In  the  August  30, 1991  fin  J  rule  (56 
FR  43232),  we  set  forth  our  rolicy  for 
target  amount  adjustments  k  r 
significant  wage  increases.  Effective 
with  cost  reporting  periods  I  eginning 
on  or  after  April  1, 1990,  significant 
increases  in  wages  since  the  base  period 
are  recognized  as  a  basis  for  m 
adjustment  in  the  target  amo  int  under 
§  413.40(b). 

To  qualify  for  an  adjustmeit.  the 
excluded  hospital  or  hospita  unit  must 
be  lociated  in  a  labor  market  r  rea  that  is 
determined  to  have  an  averai;e  hourly 
wage  that  increased  significantly  more 
than  the  national  average  ho'irly  wage 
between  the  hospital's  base  p  eriod  and 
the  period  subject  to  the  ceil  ng.  We  use 
the  hospital  wage  index  for  prospective 
payment  hospitals  to  determ  ne  the  rate 
of  increase  in  the  average  ho  irly  wage 
in  the  labor  market  area.  For  a  hospital 
to  qualify  for  an  adjustment,  the 
increase  in  its  wage  index  value  based 
on  1982  wage  data  and  its  wage  index 
value  based  on  the  latest  applicable 
wage  data  must  be  at  least  8  percent.  If 
the  hospital's  base  period  bejins  in  FY 
1984  or  later,  the  increase  in  the  wage 
Index  value  based  on  1984  d  ita  and  the 


wage  index  value  based  on  the  latest 
applicable  wage  data  must  be  at  least  8 
percent  Sections  413.40(g)(4)(A)  and  (B) 
specify  that  1988  wage  data  is  to  be  used 
for  comparisons  of  wage  index  values  to 
those  based  on  1982  or  1984  wage  data. 
Since  we  v^nll  be  updating  the  wage 
index  information  yearly,  we  are 
replacing  the  specific  requirements 
based  on  1988  wage  data  with  more 
general  provisions  based  on  a 
comparison  of  the  wage  index  based  on 
wage  survey  data  collected  for  the  cost 
reporting  period  subject  to  the  ceiling  to 
the  wage  index  based  on  wage  survey 
data  collected  for  the  base  year  cost 
reporting  period.  If  survey  data  are  not 
available  for  one  (or  both)  of  the  cost 
reporting  periods  used  in  the 
comparison,  the  wage  index  based  on 
the  latest  available  survey  data  collected 

Erior  to  that  cost  reporting  period  will 
e  used.  For  example,  to  make  the 
comparison  between  a  1983  base  period 
and  a  hospital's  cost  reporting  period 
beginning  in  FY  1992.  we  would  use  the 
rate  of  increase  between  the  wage  index 
based  on  1982  wage  data  and  the  wage 
index  based  on  the  FY  1990  data,  since 
the  FY  1990  data  are  the  most  recent 
data  that  are  currently  available. 
Further,  the  comparison  is  made 
without  regard  to  geographic 
reclassifications  made  by  the  MGCRB 
under  sections  1886(d)(8)  and  (10)  of  the 
Act.  Therefore,  the  comparison  is  made 
based  on  the  wage  index  value  of  the 
labor  market  area  in  which  the  hospital 
is  actually  located. 

The  geographic  areas  in  which  the 
percentage  difference  in  wage  indexes 
was  sufficient  to  quahfy  for  a  wage 
index  adjustment  are  hsted  in  Table  10 
of  section  V  of  the  addendum  to  this 
final  rule.  The  table  is  constructed  with 
old  MSAs  instead  of  the  revised  MSAs 
effective  October  1, 1993  because 
current  adjustment  requests  are  for  years 
priortoFY1994. 

We  determine  the  amount  of  the 
adjustment  for  wage  increases  by 
considering  three  factore  for  the  time 
between  the  base  period  and  the  period 
for  which  an  adjustment  is  requested: 
The  rate  of  increase  in  the  hospital's 
average  hourly  wage;  the  rate  of  increase 
in  the  average  hourly  wage  in  the  labor 
market  area  in  which  the  hospital  is 
located;  and,  the  rate  of  increase  In  the 
national  average  hourly  wage  for 
hospital  workere.  The  adjustment  is 
Hmited  to  the  amount  by  which  the 
lower  of  the  hospital's  or  the  labor 
market  area's  rate  of  increase  in  average 
hourly  wages  significantly  exceeds  the 
national  increase  (that  is.  exceeds  the 
national  rate  of  increase  by  more  than  8 
percent).  For  purposes  of  computing  the 
adjustment,  the  relative  rate  of  increase 
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in  the  average  hourly  wage  for  the  labor 
market  area  is  assumed  to  have  been  the 
same  over  each  of  the  intervening  years 
between  the  wage  surveys. 

To  determine  the  rate  of  increase  in 
the  national  average  hourly  wage,  we 
use  the  average  hourly  earnings  (AHE) 
component  of  the  wages  and  salaries 
portion  of  the  market  basket.  This 
measure  is  derived  from  the  1982-based 
market  basket  since  the  1987-based 
market  basket  uses  the  employment  cost 
index  (EQ)  for  hospital  workers  as  the 
price  proxy  for  this  component.  Unlike 
the  AHE,  the  EQ  for  hospital  workers 
can  be  measured  historically  only  back 
to  1986.  In  addition,  the  EQ  does  not 
adjust  for  skill-mix  shifts  and,  therefore, 
measures  only  the  change  in  wage  rates 
per  hour. 

The  average  hourly  earnings  for 
hospital  workers  as  measured  by  the 
market  basket  show  the  following 
increases: 

1983  =  8.4  percent 

1984  =  5.6  percent 

1985  =  5.4  percent 

1986  s  4.1  percent 

1987  =  4.7  percent 

1988  s  6.5  percent 

1989  s  6.9  percent 

1990  s  5.6  percent 

1991  =  5.6  percent 

1992  =  4.8  percent 

1993  «  4.2  percent 

1994  =  4.8  percent 

We  use  the  following  methodology  to 
determine  if  an  adjustment  for 
significant  wage  increases  is 
appropriate: 

Step  1:  Compare  the  hospital's  rate  of 
increase  in  average  hourly  wages  to  the 
rate  of  increase  in  the  labor  market  area 
in  which  the  hospital  is  located.  The 
hospital's  rate  of  increase  is  calculated 
by  dividing  its  average  hourly  wage  in 
the  year  for  which  the  adjustment  is 
requested  by  its  average  hourly  wage  in 
the  base  year.  The  rate  of  increase  in  the 
labor  market  area  is  computed  by 
multiplying  the  cumulative  percentage 
increase  in  the  AHE  for  hospital  workers 
by  the  applicable  percentage  change  in 
the  wage  index  The  lower  of  the  two 
rates  of  increase  will  be  used  in  Step  3. 

Step  2:  Determine  the  threshold  lor 
the  adjustment.  The  threshold  is  equal 
to  the  cumulative  percentage  increase  in 
the  AHE  for  hospital  workers  over  the 
period  in  question  multipUed  by  1.08. 

Step  3:  Subtract  the  amount 
determined  in  Step  2  from  the  lower  of 
the  two  amounts  determined  in  Step  1. 
This  result  is  the  percentage  increase 
that  is  considered  significantly  above 
the  increase  that  is  accounted  for  by  the 
update  factor. 

Step  4:  Determine  the  proportion  of 
the  hospital's  operating  costs  that  is 


attributable  to  wages  and  fringe  benefits. 
Adjust  this  proportion  of  the  hospital's 
target  amount  to  account  for  the  wage 
increase  by  multiplying  it  by  the 
percentage  increase  determined  in  Step 
3.  As  with  other  adjustments  under 
§  413.40(g),  the  adjustment  is  made  only 
to  the  extent  the  hospital's  costs  are  in 
excess  of  the  target  amount 

Since  we  provide  a  speciHc 
methodology  to  be  used  to  make  the 
wage  adjustment,  we  authorized  the 
intermediary  to  make  the 
determinations  on  these  requests  for  an 
adjustment  due  to  a  signiflcant  wage 
increase. 

We  received  no  comments  on  the 
methodology  change  described  above. 
Therefore,  we  are  adopting  this  change 
as  proposed. 

2.  Changes  Based  on  New  Legislation 

Section  13502  also  amended  section 
1886(b)(4)(A)  of  the  Act  by  adding  a 
new  subsection  (ii)  that  provides  that 
the  payment  reductions  resulting  from 
the  hospital  receiving  less  than  market 
basket  as  its  percentage  increase  will  not 
be  considered  in  determining 
adjustments  under  §  413.40(g].  In 
determining  an  adjustment,  the 
applicable  rate-of-increase  percentage 
for  the  cost  reporting  period  or  periods 
(FY  1994  through  FY  1997)  will  be 
deemed  to  be  the  percentage  increase  in 
the  hospital  market  basket.  That  is.  in 
determining  the  amount  of  the 
adjustment  a  hospital  may  warrant 
under  the  regulatory  adjustment 
provisions,  the  adjustment  can  not 
exceed  the  difference  between  the 
allowable  Medicare  inpatient  operating 
costs  and  the  rate-of-increase  ceiling 
adjusted  for  the  payment  reduction.  For 
example,  a  rehabilitation  hospital's 
inpatient  operating  costs  were 
$1,800,000  and  the  ceiling  (after 
application  of  an  update  of  market 
basket  minus  1  percentage  point)  was 
$1,700,000.  The  costs  in  excess  of  the 
ceiling  is  $100,000.  If  the  hospital  had 
been  awarded  the  market  basket 
increase,  the  ceiling  would  have  been 
$1,785,000  and  the  hospital's  inpatient 
operating  costs  would  have  exceeded 
the  ceiling  by  $15,000.  Therefore,  the 
maximum  adjustment  the  hospital  may 
quaUfy  for  under  this  provision  is 
$15,000  and  not  the  $100,000  by  which 
the  hospital's  inpatient  operating  costs 
actually  exceed  the  ceiling. 

We  are  adding  new  §  413.40(g)(5)  to 
implement  the  adjustment  restriction  on 
payment  reductions  resulting  from  the 
rate-of'increase  percentage 
determination. 


D.  Technical  Changes  Regarding  the 
Ceiling  on  the  Rate  of  Increase  in 
Hospital  Inpatient  Costs  (§413.40) 

We  proposed  several  technical 
changes  to  the  regulations  in  §  413.40, 
which  concern  the  ceiling  on  the  rate  of 
increase  in  hospital  inpatient  costs. 
These  changes  are  necessary  to  defrne 
terms,  clarify  current  provisions,  correct 
citations,  and  remove  obsolete  material 
that  applies  to  cost  reporting  periods  for 
which  a  final  notice  of  amount  of 
program  reimbursement  (NPR)  has  long 
since  been  issued. 

The  specific  changes  we  proposed  to 
make  are  as  follows: 

•  Definitions.  In  §413.40,  concerning 
the  ceiling  on  the  rate  of  increase  in 
hospital  inpatient  costs,  the  terms 
"ceiling"  and  "target  amount" 
heretofore  have  been  used 
interchangeably.  Although  the  terms  are 
closely  related,  they  have  different 
meanings.  Therefore,  to  eliminate  any 
possible  confusion,  we  proposed  to  add 
a  new  paragraph  (a)(3)  to  define  "target 
amount"  and  "ceiling."  "Target 
amount"  means  the  per  discharge  (case) 
limitation,  derived  from  the  hospital's 
allowable  net  Medicare  inpatient 
operating  costs  in  the  hospital's  base 
year,  and  updated  for  each  subsequent 
hospital  cost  reporting  period  by  the 
appropriate  annual  rate-of-increase 
percentage.  "Ceiling"  is  the  aggregate 
upper  limit  on  the  amount  of  a 
hospital's  net  Medicare  inpatient 
operating  costs  that  the  program  will 
recognize  for  payment  purposes.  For 
each  cost  reporting  period,  the  ceiling  is 
determined  by  multiplying  the  updated 
target  amount  for  that  period  by  the 
number  of  Medicare  discharges  during 
that  period. 

In  addition,  for  the  convenience  of  the 
reader,  we  proposed  to  define  "date  of 
discharge,"  "market  basket  index,"  "net 
inpatient  operating  costs,"  "rate-of- 
increase  percentage,"  and  "update 
factor"  in  the  new  paragraph  (a)(3). 

"Date  of  discharge"  is  the  earliest  of 
the  following  dates: 

(1)  The  date  the  patient  has  exhausted 
Medicare  Part  A  hospital  inpatient 
benefits  (including  the  election  to  use 
lifetime  reserve  days)  during  his  or  her 
spell  of  illness; 

(2)  The  date  the  patient  is  formally 
released  as  specified  in  §  412.4(a)(1)  of 
this  chapter; 

(3)  The  date  the  patient  is  transferred 
to  another  facility;  or 

(4)  The  date  the  patient  dies. 
"Market  basket  index"  is  HCFA's 

projection  of  the  annual  percentage 
increase  in  hospital  inpatient  operating 
costs.  The  market  basket  index  is  a  wage 
and  price  index  diat  incorporates 
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weighted  indicators  of  changes  in  wages 
and  prices  that  are  representative  of  the 
mix  of  goods  and  services  included  in 
the  most  common  categories  of  hospital 
inpatient  operating  costs  subject  to  the 
ceiling. 

"Net  inpatient  operating  costs" 
include  the  costs  of  routine  services, 
ancillary  services,  and  intensive  care 
services  incurred  by  a  hospital  in 
furnishing  covered  inpatient  services  to 
Medicare  beneficiaries.  Net  inpatient 
operating  costs  exclude  capital-related 
costs,  the  costs  of  approved  medical 
education  programs,  and  heart,  kidney, 
and  liver  acquisition  costs  incurred  by 
approved  transplantation  centers.  These 
costs  are  identified  and  excluded  from 
inpatient  operating  costs  before  the 
application  of  the  ceiling. 

"Rate-of-increase  percentage"  is  the 
percentage  by  which  each  hospital's 
target  amount  from  the  preceding  fiscal 
year  will  be  increased.  "Update  factor" 
is  the  decimal  equivalent  of  the  rate-of- 
increase  percentage.  The  update  factor 
is  the  value  by  which  a  hospital's  target 
amount  for  the  preceding  year  is 
multiplied  in  order  to  determine  the 
target  amount  for  the  following  year.  For 
example,  if  the  rate-of-increase 
percentage  for  a  year  is  2.7  percent,  the 
update  factor  for  that  year  is  1.027. 

In  conjunction  with  these  changes,  we 
proposed  to  make  conforming  changes 
to  §§  413.40(c)  and  (d).  Specifically,  in 
§  413.40(c),  concerning  costs  subject  to 
the  ceiling,  we  proposed  to  remove  the 
terms  "target  rate"  and  "target  rate 
percentage,"  and  replace  these  terms 
with  "target  amount"  and  "rate-of- 
increase  percentage,"  respectively.  In 
some  instances,  the  terms  "target 
amount,"  "ceiling"  and  "target  rate 
percentage"  were  used  interchangeably 
in  paragraph  (c);  therefore,  we  also 
proposed  to  replace  these  terms  with  the 
appropriate  terms.  We  proposed  to 
delete  current  paragraph  (c)(2),  since  the 
date  of  discharge  would  be  defined  in 
paragraph  (a)(3).  In  current  paragraph 
(c)(3)  (which  we  would  redesignate  as 
paragraph  (c)(2)),  we  proposed  to 
include  the  update  factors  with  the  rate- 
of-increase  percentages  for  FYs  1986 
through  1988  since,  as  defined  earlier, 
the  update  factor  is  the  decimal 
equivalent  of  the  rate-of-increase 
percentage.  We  also  proposed  to  remove 
current  paragraph  (c)(3)(ii)  since  the 
market  basket  index  would  be  defined 
in  paragraph  (a)(3),  and  in  current 
paragraph  (c)(3)(i)(D),  change  the 
reference  to  paragraph  (c)(3)(ii)  to  read 
(a)(3). 

In  paragraph  (d)  of  §413.40, 
concerning  the  application  of  the  target 
amount  in  determining  the  amount  of 
payment,  we  proposed  to  replace  the 


terms  "target  amount"  and 
"reimbursement"  with  the  ap  propriate 
terms.  In  paragraph  (d)(l)(i}  cf  §413.40. 
we  proposed  to  add  a  reference  to 
paragraph  (a)(3). 

•  C/onyjcotJons.  In  §41 3.4 3{aKl). 
concerning  the  ceiling  on  the  rate  of 
increase  in  hospital  inpatient  costs,  we 
proposed  to  clarify  that  the  ceiling 
applies  to  the  operating  costf  incurred 
by  a  hospital  in  furnishing  inpatient 
hospital  services  "to  Medicare 
beneficiaries,"  and  we  proposed  to 
change  the  term  "reimbursenent"  to 
read  "the  amount  of  Medicare 
payment." 

In  §  413.40(b)(1),  concemng  the  cost 
reporting  periods  subject  to  the  rate-of- 
increase  ceiling,  we  proposed  to  clarify 
the  policy  on  the  base  perioc  for  new 
excluded  units.  Specifically,  the  base 
period  for  a  newly  established  excluded 
distinct  part  unit  is  the  first  cost 
reporting  period  of  at  least  12  months 
following  the  unit's  certification  to 
participate  in  the  Medicare  program.  We 
also  proposed  to  divide  paragraph  (b)(1) 
into  3  subparagraphs,  for  ease  of  use. 

hi  §  413.40(b)(3),  concerning  cost 
reporting  periods  of  other  than  12 
months,  we  proposed  to  clarify  that  the 
ceiling  does  not  apply  to  cor;t  reporting 
periods  of  fewer  than  12  months  that 
occur  in  conjunction  with  a  change  in 
operations  of  the  facility,  as  defined  in 
paragraph  (b)(l)(iii).  The  ce  ling  will 
apply  to  cost  reporting  periods  of  fewer 
than  12  months  that  result  solely  from 
the  approval  of  a  hospital's  request  for 
a  change  in  accounting  cycle,  as 
specified  in  §  413.24(f)(3). 

We  proposed  to  remove  §§  413.40 
(c)(l){ii)  and  (c)(l)(iii),  since  those 
components  of  net  inpatient  operating 
cost  that  are  subject  to,  and  those  that 
are  excluded  from,  the  application  of 
the  ceiling,  are  now  defined  in 
paragraph  (a)(3). 

In  §  413.40(e)(1),  concerning  the 
timing  of  a  hospital's  request  for  an 
adjustment  to  the  amount  cf  payment 
allowed  under  the  rate-of-increase 
ceiling,  we  proposed  to  clarify  our 
policy  on  the  deadline  for  requests  for 
an  adjustment  to  the  ceiling. 

In  §  413.40(e)(4),  concerning 
notification  and  review  of  a  hospital's 
request  regarding  a  payment  adjustment, 
we  proposed  to  clarify  that  the  right  to 
review  under  subpart  R  of  part  405  is 
contingent  upon  the  intermediary's 
issuance  of  a  notice  of  amount  of 
program  reimbursement  thet  disallows 
costs  for  which  the  hospital  had 
requested  an  adjustment,  as  specified  in 
§  405.1801(a),  which  refers  o  pertinent 
definitions,  and  §405.1835,  which 
addresses  the  provider's  rig  it  to  a 


bearing  before  the  Provider 
Reimbursement  Review  Board  (PRRB). 

In  §  413.40(e)(6),  concerning  a 
hospital's  request  for  a  review  of  a 
decision  on  a  request  for  a  payment 
adjustment,  we  proposed  to  change  the 
term  "reconsideration"  to  "review"  in 
order  to  distinguish  the  review  process 
from  the  formal  reconsideration  process. 

In  §413.40(0(1).  concerning 
exemptions  for  new  hospitals  from  the 
rate-of-increase  ceiling,  we  proposed  to 
redesignate  paragraphs  (f)(l){ii)  and 
(f)(2)  as  (f)(2)  and  (0(3),  respectively, 
and  add  new  paragraphs  (0(l)(ii)  and 
(0(l)(iii)  to  clarify  that  the  hospital's 
intermediary  must  notify  a  hospital  of 
its  exempt  status,  and  to  clarify  that  the 
right  to  review  under  subpart  R  of  part 
405  is  contingent  upon  the 
intermediary's  issuance  of  a  notice  of 
amount  of  program  reimbursement  for  a 
cost  reporting  period  that  is  affected  by 
the  intermediary's  exemption 
determination  to  the  financial  detriment 
of  the  hospital,  as  specified  in 
§  405.1801(a),  which  refers  to  pertinent 
definitions,  and  §405.1835,  which 
addresses  the  provider's  right  to  a  Board 
hearing.  In  the  redesignated  paragraph 
(0(2),  we  proposed  to  clarify  that  a  new 
distinct  part  unit  does  not  qualify  for  an 
exemption  unless  the  unit  is  located  in 
an  acute  care  hospital  that,  were  it  an 
excluded  hospital,  would  quaHfy  for  the 
new  hospital  exemption.  We  also 
proposed  to  remove  a  redundant 
reference  to  the  base  period  for  newly 
established  excluded  units. 

In  §413.40(i)(3),  we  proposed  to  add 
the  term  "update  factor"  to  follow  the 
term  "rate-of-increase  percentages"  to 
be  consistent  with  the  changes  in 
paragraph  (c)(3)  that  clarify  the 
methodology  for  updating  the  target 
amount 

•  Citation  corrections.  In 
§§413.40(a)(2)(ii).  paragraph  (b)(l)(i), 
and  redesignated  paragraph  (0(2),  we 
proposed  to  correct  a  reference  to 

§  412.32  and  replace  it  with  §  412.30 
since  §412.32  was  removed  in  the 
September  1, 1992,  final  rule  (see  57  FR 
39821).  In  §413.40(a)(2)(ii),  we 
proposed  to  remove  a  reference  to 
§  412.94(b)  since  §412.94  was  removed 
in  the  September  4, 1990,  final  rule  (see 
55  FR  36070).  In  §413.40(0(2),  we  also 
proposed  to  revise  references  to 
paragraph  (0(l)(i)  to  read  (0(1)- 
In  §413.40(0(3),  concerning 
exemptions  for  a  risk-basis  HMO,  we 
proposed  to  correct  a  reference  to 
§  417.250(c)  and  replace  it  with 
§  417.401  since  §  412.250  was  removed 
as  an  obsolete  provision  (see  56  FR 
51985,  October  17, 1S91). 

•  Removal  of  obsolete  material.  In 

§  413.40(a)(1).  concerning  the  ceiling  on 
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the  rata  of  increase  in  hospital  inpatient 
costs,  we  proposed  to  delete  a  reference 
to  costs  that  are  included  in  FY  1982 
base  years.  We  also  proposed  to 
eUminate  the  reference  to  "exceptions 
to"  the  ceiling  to  reflect  the  clarifying 
changes  made  to  §§  413.40  (g)  and  (h) 
(see  56  FR  43231  and  43242,  August  30. 
1991). 

In  $  413.40(b)(3),  concerning  cost 
reporting  periods  of  other  than  12 
months,  we  proposed  to  remove 
obsolete  language  that  refers  to  prorating 
percentage  rates  of  increase  across  fiscal 
years. 

In  current  §  413.40(c)(5)  (which  we 
proposed  to  redesignate  as  paragraph 
(c)(4)),  concerning  the  applicable  update 
factor,  we  proposed  to  remove 
references  to  the  proration  of  rate-of- 
increase  percentages  across  years  since 
these  provisions  ceased  as  of  January  3, 
1984  (see  49  FR  336).  We  also  proposed 
to  remove  a  now  redundant  reference  to 
the  development  and  proration  of  rate- 
of-increase  percentages,  and  substitute 
language  clarifying  the  policy  on  the 
application  of  rate-of-increase 
percentages  to  target  amounts. 

In  S  413.40(d)(l)(ii),  concerning  the 
general  application  of  the  target  amount 
in  determining  the  amount  of  payment, 
we  proposed  to  add  references  to 
paragraphs  (d)(2)  and  (d)(3).  and  remove 
an  obsolete  reference  to  cost  reporting 
periods  beginning  prior  to  October  1, 
1983.  In  conjunction  with  these 
changes,  we  proposed  to  remove 
paramphs  (d)(l)(iii)  and  (d)(l)(iv). 

In^  413.40(d)(2),  concerning  inpatient 
operating  costs  that  are  less  than  or 
equal  to  the  ceiling,  we  proposed  to 
remove  paragraph  (d)(2)(iii),  which 
contai(\9  an  obsolete  reference  to 
§413.30. 

In  §  413.40(d)(3),  concerning  inpatient 
operating  costs  that  are  greater  than  the 
ceiling,  we  proposed  to  remove  all 
references  to  cost  reporting  periods 
beginning  on  or  after  October  1,  1982 
and  before  October  1, 1991. 

Finally,  we  proposed  to  remove  and 
reserve  §  413.40(h),  concerning  the 
target  amount  revisions  for  the  Medicare 
Catastrophic  Coverage  Act  of  1988 
(Public  Law  100-360),  since  these 
regulations  are  now  obsolete. 

Comment:  One  commenter  stated  that 
the  language  in  the  preamble  and 
regulations  is  unclear  regarding  appeal 
rights  to  the  PRRB  for  disallowed  costs. 
The  proposed  §413.40(e)(4)(ii)  states 
that  a  provider  could  not  appeal  an 
adjustment  until  a  notice  of  program 
reimbursement  has  been  issued  that 
"disallows  costs  for  which  the  hospital 
had  requested  an  adjustment."  The 
commenter  expressed  concern  that  the 
intent  may  be  to  preclude  a  provider 


from  pursuing  through  the  appeal 
process  both  disallowed  costs  and  those 
denied  in  an  adjustment  request. 

Response:  The  confusion  regarding 
the  intent  of  the  regulations  may  come 
from  the  term  "disallowed  costs."  For 
purposes  of  the  review  process 
described  in  §  413.40(e)(4),  the  term 
"disallowed  costs"  encompasses  both 
costs  that  have  been  disallowed  by  the 
fiscal  intermediary  as  unreasonable  and 
therefore,  will  not  be  reimbursed  by 
Medicare  regardless  of  the  TEFRA 
limits,  and  those  costs  that  are  allowable 
but  were  not  reimbursed  since  they 
exceeded  the  TEFRA  target  amount. 
These  latter  costs  are  the  subject  of 
adjustment  requests.  Hospitals  have  the 
right  to  appeal  both  costs  disallowed  by 
the  fiscal  intermediary  as  well  as  costs 
denied  through  the  adjustment  process, 
providing  an  NPR  has  been  issued. 

Comment:  One  commenter 
recommended  that  the  regulations  be 
modified  to  assure  that  hospitals  be 
given  detailed  explanation  by  the  fiscal 
intermediary  upon  notification  from 
HCFA  regarding  decisions  on 
adjustment  requests.  The  commenter 
referred  to  the  regulations  requiring  that 
HCFA  fully  explain  adjustment 
decisions  but  indicated  that  some  fiscal 
intermediaries  fail  to  pass  this 
information  on  to  the  hospital. 

Response:  The  regulations  already 
state  at  $  413.40(e)(4)  that  "the 
intermediary  notifies  the  hospital  of  the 
decision,  including  a  full  explanation  of 
the  grounds  for  the  decision."  We 
believe  this  language  clearly  indicates 
the  intermediaries'  responsibility 
regarding  notification  of  adjustment 
decisions  to  providers. 

Two  commenters  addressed  other 
aspects  of  our  adjustment  policy  that 
were  not  the  subject  of  the  proposed 
rule,  specifically  the  provision  for 
additional  payment  when  hospital 
inpatient  operating  costs  exceed  the 
rate-of-increase  limitation  and  the  8 
percent  threshold  for  wage  increase 
adjustments.  Both  of  these  issues  were 
addressed  in  detail  in  our  August  30, 
1991.  final  rule  at  56  FR  43229  and 
43233.  respectively. 

We  received  no  other  comments  on 
these  proposed  technical  changes  and 
are  adopting  all  of  them  as  proposed. 

E.  Related  Technical  Changes 
(§§412.62.  412.63.  412.73  and  412.98) 

As  proposed,  we  are  making  minor 
technical  changes  to  the  regulations  in 
§§412.62.  412.63,  412.73  and  412.98  to 
reflect  the  numbering  and  terminology 
changes  in  §413.40. 


VII.  Other  ProP AC  Recommendations 

As  required  by  law,  we  reviewed  the 
March  1. 1993  report  submitted  by 
ProP  AC  to  Congress  and  gave  its 
recommendations  careful  consideration 
in  conjunction  with  the  proposals  set 
forth  in  the  proposed  rule.  We  also 
responded  to  the  individual 
recommendations  in  the  proposed  rule. 
The  comments  we  received  on  the 
treatment  of  the  ProP  AC 
recommendations  are  set  forth  below 
along  with  our  responses  to  those 
comments.  However,  if  we  received  no 
comments  from  the  public  concerning  a 
ProP  AC  recommendation  or  our 
response  to  that  recommendation,  we 
have  not  repeated  the  recommendation 
and  response  in  the  discussion  below. 
Recommendations  5,  9,  and  10 
concerning  the  update  factors  for 
inpatient  operating  costs  are  discussed 
in  Appendix  C  to  this  final  rule. 
Recommendations  6  and  7  concerning 
the  update  factors  for  capital  costs  are 
discussed  in  Appendix  D. 
Recommendation  16  concerning 
Medicare  transfer  payment  policy  is 
discussed  in  section  IV  of  this  preamble. 
The  remaining  recommendations  on 
which  we  received  comments  are 
discussed  below. 

A.  Controlling  Spending  Across  Sites  of 
Care  (Recommendation  3) 

Recommendation:  ProP  AC  believes 
the  Medicare  program  should  continue 
to  seek  effective  methods  to  control  its 
total  spending  across  all  sites  of  care. 
Total  Medicare  spending  is  growing  at 
rates  much  greater  than  can  be 
explained  by  inflation  and  increases  in 
the  number  of  enroUees.  The  growth  in 
spending  is  straining  the  resources  of 
the  Medicare  trust  funds,  adding  to  the 
Federal  deficit,  and  creating  substantial 
financial  burdens  for  Medicare 
beneficiaries. 

Response  n  the  Proposed  Rule:  We 
agree  that  controlling  the  rate  of  grov\rth 
in  health  care  spending  both  in  the 
Medicare  program  and  in  the  health  care 
sector  in  general  is  of  critical 
importance.  The  Medicare  program  has 
various  mechanisms  in  place  to  stem  the 
growth  in  spending  for  some  services. 
For  inpatient  hospital  services,  the 
prospective  payment  system  has  been 
shown  to  slow  the  growth  in  Medicare 
spending  compared  with  estimates  of 
growth  in  program  payments  under 
reasonable  cost  reimbursement.  The 
reform  of  Medicare  physician  payments, 
although  recently  enacted,  has 
demonstrated  a  reduction  in  the  growth 
of  program  expenditures  in  its  first  year. 
We  are  also  developing  a  prospective 
payment  system  for  outpatient  services 
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that  will  provide  the  appropriate 
economic  incentives  to  help  control  the 
growth  of  Medicare  outpatient 
spending. 

However,  we  acknowledge  the  need  to 
extend  these  cost  control  methods  to 
other  providers  and  to  control  the 
growth  in  the  volume  of  services 
provided.  We  are  developing  alternative 
payment  systems  for  hospitals  and  units 
that  are  excluded  from  the  prospective 
payment  system,  for  skilled  nursing 
facilities,  and  for  home  health  agencies. 
The  Medicare  volume  performance 
standards  (MVPS)  system  is  one 
mechanism  available  for  controlling  the 
volume  of  services  provided.  The  MVTS 
provides  physicians  with  incentives  to 
control  the  volume  of  services  they 
provide.  Similar  mechanisms  for  other 
services  do  not  exist,  although  we 
continue  to  explore  other  means  of 
controlling  the  growth  in  the  volume  of 
services  provided,  such  as  bundling 
payment  for  multiple  services  into  a 
single  payment. 

Ultimately,  the  key  to  controlling 
spending  across  sites  of  care  lies  in  the 
reform  of  the  health  care  system.  One  of 
the  goals  of  reforming  health  care  is 
slowing  the  rate  of  increase  ii)  public 
and  private  health  care  costs  and,  thus, 
health  care  spending  overall. 

Comment:  ProPAC  continues  to 
support  our  efforts  to  develop  and 
implement  policies  to  control  Medicare 
spending,  and  agrees  that  health  care 
reform  may  provide  opportunity  to 
control  overall  health  care  costs; 
however,  at  the  same  time,  the 
Commission  urges  us  to  seek  more 
immediate  measures  to  control  spending 
under  the  Medicare  program. 

Response:  We  believe  that  our 
response  on  this  subject  in  the  proposed 
rule  continues  to  be  appropriate. 

B.  Data  for  Evaluating  Case-Mix  Index 
Change  Recommendation  8) 

Recommendation:  The  Secretary 
should  collect  the  data  necessary  to 
apportion  case-mix  index  change  into 
its  real  and  upcoding  component*. 

Response  in  the  Proposed  Rule:  We 
agree  with  ProPAC  that  it  would  be 
desirable  to  separate  case-mix  index 
(CMI)  change  into  its  real  and  upcoding 
components.  In  the  past,  estimates  of 
real  CMI  change  and  upcoding  were 
based  on  a  sample  of  medical  records 
analyzed  by  the  SuperPRO  in  its 
evaluation  of  PRO  performance 
(SuperPRO  is  an  organization  of  health 
care  professionals  whose  responsibility 
is  to  provide  HCFA  with  an 
independent,  professionally  recognized 
evaluation  of  PRO  medical 
determinations).  The  Fourth  Scope  of 
Work  for  the  SuperPRO  is  now  under 


development,  and  we  will  take  into 
account  ProPAC's  recommendations 
regarding  the  sampling  scheme. 
However,  we  note  that  Supe-PRO's 
mission  is  to  improve  the  validity  of 
PRO  medical  review  decisions  in 
accordance  with  our  Health  Care 
Quality  Improvement  Initiative  (HCQII). 
The  HCQII  shifts  the  emphasis  of  PRO 
review  activity  from  review  of 
individual  cases  to  the  review  of 
patterns  of  care  and  patterns  of 
outcomes.  As  a  result,  it  may  no  longer 
be  possible  for  SuperPRO  to  collect  the 
data  necessary  to  analyze  real  CKil 
change.  If  this  proves  to  be  the  case,  the 
Uniform  Clinical  Data  Set  System 
(UCDSS)  may  be  a  means  for  collecting 
the  necessary  data  elements  to  analyze 
CMI  change.  Assuming  the  data 
necessary  for  evaluating  CMI  change  can 
be  obtained  through  an  analysis  of  a 
random  sample  of  medical  records,  we 
believe  that  the  data  could  be  abstracted 
using  the  UCDSS.  The  UCDSS  can  be 
restructured,  as  necessary,  to  collect  the 
type  of  variables  needed  to  evaluate  CMI 
change.  The  UCDSS  is  currently  being 
pilot  tested  at  5  PRO  sites.  We  do  not 
plan  to  implement  UCDSS  on  a 
nationwide  basis  before  January  1995. 
We  look  forward  to  working  with 
ProPAC  to  explore  alternative  methods 
of  analyzing  CMI  change. 

Comment:  ProPAC  supports  the 
Secretary's  efforts  to  investigate  data 
sources  necessary  to  apportion  the  case- 
mix  index  into  its  real  and  upcoding 
components.  While  the  Uniform 
Clinical  Data  Set  System  appears 
promising  for  this  purpose,  ProPAC 
encourages  the  Secretary  to  consider 
modifying  the  SuperPRO's  Fourth  Scope 
of  Work  to  provide  for  a  sampling 
scheme  that  can  provide  this 
information. 

Response:  The  SuperPRO  contract 
expired  July  1993.  The  purpose  of  the 
SuperPRO  contract  was  to  validate  the 
accuracy  of  the  individual  medical 
review  decisions  and  other  individual 
review  determinations  made  by  the 
PROs  under  their  HCFA  con'racts.  With 
the  implementation  of  the  Health  Care 
Quality  Improvement  Initiative  (HCQII), 
the  purpose  of  PRO  case  review  has 
changed  from  identifying  individual 
problem  cases  to  identifying  patterns  of 
problems.  As  a  result,  the  review  no 
longer  entails  large  medical  record 
samples  for  each  State;  consequently, 
the  alternative  proposed  is  not  viable. 
Nonetheless.  HCFA  will  pursue  other 
opportunities  within  HCQII  o  assist  in 
the  evaluation  of  case-mix  index 
change. 


C.  Improving  Outlier  Payment  Policy 
(Recommendation  14) 

Recommendation:  The  Commission 
believes  that  the  following  changes 
should  be  made  in  the  current  policy  for 
identifying  outlier  cases  and 
determining  outlier  payments  under  the 
prospective  payment  system: 

•  In  determining  outlier  payment,  the 
increasing  emphasis  on  cost  outliers 
relative  to  day  outliers  should  continue, 
with  the  goal  of  eliminating  day  outlier 
payment  over  three  years; 

•  "Hie  cost  outlier  threshold  should  be 
a  fixed  dollar  amount  (adjusted  for 
differences  in  area  wages  and  cost  of 
living)  above  the  payment  rate  reteived 
by  the  hospital  for  each  case,  regardless 
of  the  DRG  to  which  the  case  is 
assiuied; 

•  Neither  the  estimated  cost  of  the 
case  nor  the  outlier  payment  amount 
should  be  adjusted  to  reflect  the 
hospital's  indirect  medical  education  or 
disproportionate  share  status; 

•  The  marginal  cost  factor  for  cost 
outliers  should  be  increased  to  80 
percent; 

•  The  outlier  payment  pool  should  be 
set  at  6  percent;  and 

•  The  payment  rate  for  cases  in  each 
DRG  should  reflect  the  anticipated 
percentage  of  outlier  payments  for  that 
DRG. 

ProPAC  beheves  these  changes  would 
improve  the  effectiveness  of  outlier 
payment  policy  in  protecting, against  the 
risk  of  large  losses  on  some  cases. 

Response  in  the  Proposed  Rule:  We 
continue  to  evaluate  outlier  payment 
policy  in  order  to  ensure  that  outlier 
payments  are  appropriately  targeted  at 
those  cases  that  present  the  largest 
burden  to  hospitals.  We  are  currently 
examining  several  possible  refinements 
to  outlier  payment  policy,  including 
most  of  those  recommended  by  the 
Commission. 

The  Commission  first  recommends 
that  we  continue  to  increase  the 
emphasis  on  cost  outlier  cases  relative 
to  day  outlier  cases,  with  the  goal  of 
eliminating  day  outlier  payments  in  3 
years.  In  our  September  1. 1992.  final 
rule,  we  made  a  major  change  to  day 
outlier  payment  policy:  we  initiated  the 
use  of  the  arithmetic  mean  length  of  stay 
to  determine  the  day  outlier  payment 
per  diem,  and  we  reduced  the  day 
outlier  marginal  cost  factor  to  55 
percent.  At  that  time,  we  made  a 
commitment  (at  57  FR  39782)  to  assess 
the  full  effects  of  that  change  before  we 
established  further  changes  in  the  day 
outlier  payment  methodology.  As  a 
result,  we  believe  that  it  would  be 
inappropriate  to  propose  any  further 
changes  to  day  outlier  payment  policy  ai 
this  time. 
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The  G^mmission's  second  outlier 
policy  recommendation  concerns  the 
formula  for  determining  the  cost  outlier 
threshold.  Currently,  the  cost  outlier 
threshold  is  the  greater  of  a  fixed  dollar 
amount  (adjusted  for  differences  in  area 
wages  and  cost  of  living)  or  2.0  times 
the  DRG  payment  for  the  case.  For  some 
time,  research  performed  by  the  RAND 
Corporation  for  HCFA  has  indicated  that 
a  modification  of  that  formula  would 
improve  outUer  payment  equity.  Under 
the  modified  methodology  (now 
recommended  by  ProPAC  as  well),  the 
cost  outlier  threshold  would  be  the  DRG 
payment  for  the  case  plus  a  fixed  dollar 
amount  (still  adjusted  for  area  wage 
levels  and  cost  of  living]  for  all  cases,  so 
that  any  case  with  a  specified  dollar  loss 
would  be  ehgible  for  outlier  payment, 
regardless  of  its  DRG  classification. 
However,  section  1886(d)(5)(A)(ii)  of  the 
Act  mandates  that  the  cost  outlier 
threshold  take  its  current  form  of  the 
greater  of  a  fixed  multiple  of  the  DRG 
payment  rate  or  a  fixed  dollar  amount. 
Therefore,  until  there  is  a  statutory 
change,  we  are  precluded  from  using  the 
fixed  loss  threshold. 

The  Commission's  third  outlier 
recommendation  concerns  the  method 
by  which  we  adjust  the  charges  of  a  case 
to  cost  in  order  to  compare  them  to  the 
cost  outlier  threshold.  Currently,  those 
charges  are  standardized  to  remove  the 
effects  of  the  indirect  costs  of  medical 
education  (IME)  and  the  costs  associated 
with  serving  a  disproportionate  share  of 
low  income  patients  (DSH).  A  cost-to- 
charge  ratio  is  then  applied  in  order  to 
determine  the  operating  and  capital 
costs  of  the  case  to  be  compared  to  the 
cost  thresholds.  The  resulting  cost 
outlier  payment  amount  is  then  subject 
to  adjustment  by  the  relevant  IME  and 
DSH  payment  adjustments  that  were 
used  to  determine  the  operating  and 
capital  costs  of  the  case.  The 
Commission  advocates  that  we 
eliminate  the  standardization  of  the 
costs  for  IME  and  DSH,  and  that  cost 
outlier  payments  should  no  longer  be 
adjusted  to  reflect  the  additional  IME 
and  DSH  costs.  The  effect  of 
standardizing  costs  to  remove  tii^^^ts 
of  IME  and  DSH  is  to  increase  the 
threshold  faced  by  those  hospitals. 

The  statute  requires  that  we  pay  IME 
and  DSH  payments  on  outlier  payments 
(under  sections  1886(d)(5)(B)(i)  and 
1886(d)(5)(F)(ii)  of  the  Act, 
respectively);  therefore,  we  believe  it 
would  be  inappropriate  to  implement 
the  Commission's  recommendation 
without  a  change  to  the  statute. 
Moreover,  we  believe  that  changes  to 
the  outlier  standardization  method 
should  be  considered  in  conjunction 
with  the  overall  level  of  the  IME  and 


DSH  adjustments.  In  this  regard,  we 
believe  that  the  IME  adjustment  to 
prospective  payments  for  operating 
costs  is  currently  too  high  when 
compared  to  the  differences  in  Medicare 
costs  associated  with  teaching  activity. 
Since  the  elimination  of  the 
standardization  would  further  increase 
payments  to  teaching  hospitals,  we 
believe  it  would  be  appropriate  to  make 
this  change  only  in  conjunction  with  a 
reduction  in  the  level  of  the  IME 
adjustment  (see  Recommendation  15 
below). 

The  Commission's  next  two  outlier 
recommendations  concern  the  marginal 
cost  factor  for  cost  outlier  payments  and 
the  percentage  of  outlier  payments. 
Section  1886(d)(5)(A)(iii)  of  the  Act 
specifies  that  the  amount  of  day  and 
cost  outlier  payments  shall  approximate 
the  marginal  cost  of  care  beyond  the 
threshold,  while  section 
1886(d)(5)(A)(iv)  of  the  Act  specifies 
that  the  total  amount  of  outlier 
payments  for  discharges  in  a  fiscal  year 
may  not  be  less  than  5  percent  nor  more 
than  6  percent  of  the  total  payments 
projected  or  estimated  to  be  made  based 
on  DRG  prospective  payment  rates  for 
discharges  in  that  year.  We  currently  set 
the  thresholds  so  that  total  estimated 
outlier  payments  are  5.1  percent  of  total 
estimated  DRG  payments.  When 
determining  the  percentage  of  payments 
that  will  be  made  for  outliers,  it  is 
important  to  balance  the  protection  for 
losses  associated  with  outlier  cases  with 
the  reduction  in  the  standardized 
amounts  that  hospitals  receive  for  all 
cases.  Increasing  the  outlier  payment 
percentage  would  result  in  an  offsetting 
reduction  in  the  standardized  amounts. 
Unless  the  outlier  payment  percentage 
were  increased,  an  increase  in  the 
marginal  cost  factor  for  cost  outlier 
cases  (currently  75  percent)  would 
necessitate  more  restrictive  cost  outlier 
thresholds  or  further  reductions  in  day 
outlier  payments.  We  believe  the 
current  outlier  policies  achieve  an 
appropriate  balance  and  are  not 
proposing  to  make  any  changes  at  this 
time.  However,  we  will  re-examine  the 
issues  of  the  outlier  payment  percentage 
and  marginal  cost  factor  for  cost  outliers 
at  the  same  time  we  evaluate  the  effects 
of  the  day  outlier  policy  changes. 

Pro? AC'S  final  recommendation 
concerns  the  financing  of  outlier 
payments  through  a  DRG-by-DRG 
payment  reduction,  rather  than  the 
current  system-wide  reduction.  We  look 
forward  to  further  discussions  of  this 
issue,  but  are  not  aware  of  a  feasible 
method  of  implementing  such  a  change. 
We  will  continue  to  examine  possible 
refinements  to  outlier  policy,  in  order  to 
provide  the  best  protection  possible  to 


hospitals  that  are  faced  with  unusually 
resource-intensive  cases. 

Comment:  ProPAC  reiterated  its 
recommendation  that  we  increase  the 
marginal  cost  factor  for  cost  outliers 
from  70  to  80  percent  and  that  the 
outlier  payment  pool  be  set  at  6  percent. 
The  Commission  maintains  that  a  6 
percent  outlier  pool  is  necessary  to 
effectively  address  the  risk  hospitals 
face  for  treating  exceptionally  costly 
cases.  ProPAC  also  believes  that 
hospitals  treating  exceptionally  costly 
cases  should  receive  a  higher  percentage 
of  those  costs. 

Response:  We  believe  that  our 
response  to  these  issues  in  the  proposed 
rule  continues  to  be  appropriate. 

D.  Indirect  Medical  Education 
Adjustment  to  Prospective  Payment 
System  Operating  Payments 
(Recommendation  15) 

Recommendation:  ProPAC 
recommends  that  the  indirect  medical 
education  adjustment  to  the  prospective 
payment  system  operating  payments  be 
reduced  from  its  current  level  of  7.7 
percent  to  7.0  percent  for  fiscal  year 
1994.  This  reduction  should  be 
implemented  with  the  anticipated 
decrease  in  indirect  medical  education 
payments  returned  to  all  hospitals 
through  a  proportionate  increase  in  the 
standardized  payment  amounts. 
'  Response  in  the  Proposed  Rule:  This 
recommendation  is  very  similar  to 
ProPAC's  recommendation  on  the  level 
of  the  indirect  medical  education  (IME) 
adjustment  for  FY  1993,  to  which  we 
responded  in  the  proposed  (57  FR 
23661)  and  final  (57  FR  39804)  rules 
concerning  the  changes  to  the 
prospective  payment  systems  for  FY 
1993.  We  continue  to  disagree  with 
ProPAC's  methodology  for  estimating 
the  indirect  cost  effect  of  teaching 
wjjthout  accounting  for  the 
^sproportionate  share  (DSH) 
adjustment.  Also,  we  believe  that  the 
resident-to-average  daily  census  (ADC) 
ratio  rather  than  the  resident-to-bed 
ratio  is  the  most  appropriate  measure  of 
teaching  intensity. 

One  difference  in  ProPAC's 
recommendation  for  FY  1994  is  that  the 
reduction  in  IME  payments  would  be 
returned  to  all  hospitals  through  an 
increase  in  the  standardized  amounts. 
For  FY  1993,  ProPAC  recommended  the 
reduction  in  IME  payments  be  returned 
to  teaching  hospitals  that  qualify  for  the 
DSH  payment  adjustment,  by  increasin 
the  DSH  adjustment.  This  aspect  of 
ProPAC's  FY  1993  recommendation 
stemmed  from  concern  that  hospitals 
receiving  both  adjustments  have  lower 
total  margins  than  other  hospitals,  even 
though  their  margins  on  Medicare 


patients  are  among  the  highest  of  any 
hospital  group.  However,  as  a  result  of 
increases  in  the  level  of  the  DSH 
adjustment  enacted  by  the  Omnibus 
Budget  Reconciliation  Act  of  1990 
(Public  Law  101-508).  ProPAC  no  longer 
believes  the  IME  savings  should  be 
targeted  toward  teaching.  DSH 
hospitals.  Instead,  the  savings  would  be 
redistributed  among  all  hospitals. 

We  agree  that  the  IME  adjustment 
should  be  reduced.  When  the  capital 
prospective  payment  system  was 
implemented  beginning  in  FY  1992.  we 
estimated  the  indirect  effect  of  graduate 
medical  education  on  total  costs 
(excluding  direct  graduate  medical 
education  costs)  to  be  an  increase  of 
approximately  2.82  percent  for  every  10 
percent  increase  in  the  resident-to-ADC 
ratio.  The  President's  FY  1994  budget 
recommends  reducing  the  IME 
adjustment  for  the  operating  prospective 
payment  system  from  its  current  level  to 
the  equivalent  of  a  5.65  percent  increase 
for  every  10  percent  increase  in  the 
resident-to-bed  ratio.  (An  IME 
adjustment  of  5.65  percent  based  on  the 
resident-to-bed  ratio  produces  the  same 
payment  result  as  an  adjustment  of  3.43 
percent  that  is  based  on  resident-to-ADC 
ratio.  See  the  discussion  below 
comparing  the  different  formulas.) 
Effective  for  discharges  occurring  on  or 
after  January  1.  1996.  and  before  January 
1. 1998.  the  budget  would  reduce  IME 
payments  to  approximately  a  3.51 
percent  increase  for  every  10  percent 
increase  in  teaching  intensity  (as 
measured  by  hospitals'  resident-to-ADC 
ratios).  Effective  for  discharges  on  or 
after  January  1,  1998.  the  adjustment 
would  be  further  reduced  to 
approximately  3.43  percent.  This 
proposal  would  also  change  the 
specification  of  the  operating  IME 
adjustment  formula  to  make  it  similar  to 
that  used  for  the  capital  IME  adjustment 
factor. 

Under  the  President's  budget 
proposal,  the  reduced  IME  payments 
would  be  used  for  deficit  reduction 
rather  than  being  redistributed  to  all 
hospitals  through  the  standardized 
amounts.  By  delaying  the  reduction  for 
2  years,  the  proposal  allows  teaching 
hospitals  time  to  prepare.  Furthermore. 
to*the  extent  that  health  care  reform 
addresses  some  of  the  non-Medicare 
social  issues  currently  facing  many 
major  teaching  hospitals,  the  current 
high  level  of  the  adjustment  may  no 
longer  be  needed  to  subsidize  non- 
Medicare  operations.  We  believe  that 
payments  to  nonteaching  hospitals  are 
adequate  and  that  it  would  be 
inappropriate  to  increase  their  payments 
by  making  the  teaching  reduction 
budget  neutral. 


We  note  that  the  difference  between 
the  President's  budget  proposal  and 
ProPAC's  proposal  (or  the  current 
adjustment)  is  not  as  large  as  thq 
percentage  increases  might  suggest.  That 
is  because,  by  convention,  this 
adjustment  has  been  described  a^  the 
percentage  increase  in  payments  that 
occurs  when  the  ratio  increases  slightly 
from  zero  (0.001).  multiplied  by  the 
amount  necessary  to  characterize  the 
ratio  increase  as  10  percent.  We  believe 
the  adjustments  can  better  be  compared 
by  describing  them  in  terms  of  he 
average  adjustment  factor  (weighted  by 
DRG  payments  plus  outliers)  they 
produce.  Because  these  average 
adjustment  factors  are  weighted  by 
payments,  they  reflect  the  diffe-ent 
levels  of  overall  IME  payments  under 
the  various  formulas.  For  example, 
under  the  current  operating  IMZ 
formula,  the  weighted  average  IME 
adjustment  factor  is  0.133  (or  an  average 
per  case  adjustment  for  teaching 
hospitals  of  13.3  percent).  Under 
ProPAC's  recommendation,  we  estimate 
the  average  adjustment  factor  would  be 
0.128  (an  average  adjustment  o'  12.8 
percent  per  case).  Under  the  President's 
budget  proposal,  for  discharges  on  or 
after  January  1.  1996.  through  December 
31,  1997.  the  average  factor  would  be 
0.096,  and.  on  or  after  January  1,  1998. 
it  would  be  0.094  (that  is.  avercge 
adjustments  of  9.6  and  9.4  percent  per 
case,  respectively). 

Comment:  ProPAC  commented  on 
several  issues  addressed  in  our  response 
to  their  comment  in  the  proposed  rule. 
First,  ProPAC  continues  to  believe  that 
the  IME  adjustment  should  begin  to  be 
reduced  effective  in  FY  1994.  and  points 
out  that  subsidization  of  non-Medicare 
operations  is  not  an  objective  of  the  IME 
"adjustment.  They  further  believe  that 
the  savings  from  reducing  IME  should 
be  returned  to  all  hospitals  through  a 
budget  neutral  increase  in  the 
standardized  payment  amounts,  in  light 
of  concern  that  the  Medicare  operating 
margin  for  nonteaching  hospitels  was 
-  9.4  percent  during  FY  1991.  This 
position  was  also  taken  by  another 
commenter.  That  commenter  opposes 
any  reduction  in  IME,  but,  should  a 
reduction  occur,  the  commenter 
believes  that  the  decrease  in  anticipated 
IME  pavments  should  be  redistributed 
to  all  hospitals  in  light  of  the  overall 
negative  Medicare  operating  margins. 
The  commenter  stated  that  using  any 
IME  reduction  as  a  budget-cutting  tool 
is  inappropriate  and  contrary  to  the 
budget  neutrality  concept  of  the 
prospective  payment  system. 

Another  commenter  recommended 
that  no  further  adjustments  be  made  to 
the  IME  adjustment  until  refinements 


are  made  to  the  DRG  classification 
system  to  properly  recognize  cost 
differences  related  to  severity  of  illness 
The  commenter  believes  that  a 
reduction  of  IME  payments  would  place 
a  disproportionate  burden  on  a  segment 
of  the  industry  that  has  already  borne 
significant  payment  reductions.  Finally, 
one  commenter  stated  that  teaching 
hospitals'  Medicare  operating  margins 
may  indicate  they  are  overpaid  and 
suggested  removing  these  payments 
from  the  base  rates  and  pooling  the 
dollars.  This  commenter  states  that  this 
would  allow  these  facilities  to  be 
monitored  with  efficiency  incentives  as 
a  reward  for  lower  cost  programs,  and 
would  encourage  primary  care 
residencies. 

The  second  issue  raised  by  ProPAC 
relates  to  our  disagreement  with  its 
methodology  for  estimating  the  indirect 
cost  effect  of  teaching  without 
accounting  for  the  DSH  adjustment. 
ProPAC  indicates  that  our  position  does 
not  reflect  the  unique  objective  of  the 
DSH  adjustment.  Specifically,  ProPAC 
commented  that  it  is  inappropriate  to 
control  for  DSH  in  the  estimate  of  IME 
cost  because  DSH  does  not  reflect  cost 
differences. 

Third,  ProPAC  repeated  its  previous 
opposition  to  our  recommendation  for  a 
statutory  revision  that  would  change  the 
measure  of  teaching  intensity  from  the 
resident-to-bed  ratio  to  the  ratio  of 
residents-to-average  daily  census. 
ProPAC  contends  that  this  revision 
would  shift  the  distribution  of  IME 
payments  away  from  high-occupancy 
hospitals  toward  low-occupancy 
hospitals.  The  Commission  goes  on  to 
state  that  a  central  objective  of  the 
prospective  payment  system  is  to 
encourage  hospitals  to  use  resources 
efficiently  and  changing  to  average  daily 
census  in  the  denominator  of  the  IME 
equation  would  reward  inefficiency. 

Finally,  ProPAC  expressed  its  shared 
interest  in  finding  a  better  convention  to 
describe  the  level  of  the  IME 
adjustment,  stating  that  the  current 
convention  is  an  imprecise  and  often 
misinterpreted  hospital-level 
description  of  the  relationship  between 
teaching  intensity  and  the  adjustment 
factor.  The  HCFA  recommended 
convention,  however,  is  an  aggregate- 
level  description  affected  by  factors 
unrelated  to  teaching  activity,  such  as 
the  distribution  of  cases  across  teaching 
hospitals  and  outlier  payment  rules. 

Response:  We  wholeheartedly  agree 
with  ProPAC's  statement  that 
subsidization  of  non-Medicare 
operations  is  not  an  objective  of  the  IME 
adjustment.  We  have  consistently 
recommended  lowering  the  IME 
adjustment  to  a  level  more  in  line  with 
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the  actual  effect  of  graduate  medical 
education  on  inpatient  operating  costs. 
Although  ProPAC  has  indicated  that 
^further  reductions  beyond  its  FY  1994 
recommendation  should  occur  only 
after  an  examination  of  the  Hnancial 
status  of  teaching  hospitals,  we  share 
their  belief  that  the  objective  of  the  IME 
adjustment  is  to  compensate  teaching 
hospitals  for  their  IME  costs.  While  our 
best  estimate  of  those  costs  is 
significantly  less  than  ProPAC's  (as 
described  above  in  our  response  in  the 
proposed  rule),  the  underlying  premises 
of  our  positions  are  very  similar.  That  is. 
the  IME  adjustment  should  be  reduced, 
but  it  should  be  done  in  a  way  that 
recognizes  the  critical  roles  teaching 
hospitals  play  in  meeting  many  of 
society's  health  care  needs. 

We  disagree  with  the  comment 
suggesting  that  no  further  reductions  in 
IME  should  occur  until  the  DRG 
classification  system  is  refined  further. 
The  IME  adjustment  has  not  been 
changed  since  October  1.  1988,  while 
the  DRG  classification  system  is  refined 
annually.  Furthermore,  our  estimate  of 
the  IME  cost  relationship  controlled  for 
case-mix  variation  using  the  GROUPER 
in  place  at  the  time  (1991).  To  the  extent 
that  teaching  hospitals  have  higher  costs 
due  to  more  severely  ill  patients  that  are 
not  explained  by  controlling  for  case- 
mix,  those  costs  would  be  reflected  in 
the  IME  estimate.  Also,  the  commenter's 
point  that  a  reduction  in  IME  payments 
would  place  a  disproportionate  burden 
on  teaching  hospitals  is  unsubstantiated 
in  light  of  the  singularly  high  Medicare 
operating  margins  of  these  hospitals. 

With  regard  to  the  commenter's 
position  that  the  savings  from  reducing 
IME  should  be  returned  to  all  hospitals 
through  a  budget-neutral  increase  in  the 
standardized  payment  amounts,  and 
their  contention  that  it  is  inappropriate 
and  contrary  to  the  concept  of  the 
prospective  payment  system  to  use  the 
savings  from  reducing  IME  as  a  budget- 
cutting  tool,  any  such  increase  must  be 
examined  in  the  larger  contexts  of 
health  care  reform  and  deficit  reduction. 
In  response  to  the  suggestion  that  IME 
payments  should  be  pooled  and  used  to 
reward  efficiency  and  promote  primary 
care  residencies,  these  are  beyond  the 
current  objective  of  the  IME  adjustment 
as  stated  above.  / 

With  respect  to  ProPAC's  point  that  it 
is  inappropriate  to  include  a  DSH 
variable  when  estimating  the  IME  cost 
effect,  our  position  has  not  changed 
from  that  stated  in  the  September  1, 
1992  final  rule  (57  FR  39805).  Congress 
recognized  the  overlapping  costs 
accounted  for  by  these  two  adjustments 
by  simultaneously  revising  the  level  of 
the  IME  adjustment  when  the  DSH 


adjustment  was  enacted  in  1986  and 
twice  hence.  Our  analysis  indicates  that 
there  is  evidence  of  significantly  higher 
costs  related  to  DSH  among  urban 
hospitals  with  100  or  more  beds.  This 
group  of  hospitals,  which  will  receive 
96  percent  of  all  DSH  payments  during 
FY  1994.  includes  the  large  majority  of 
teaching  hospitals.  Failing  to  account 
for  the  higher  costs  shown  to  be 
associated  with  DSH  for  these  hospitals 
results  in  some  of  the  cost  effects  of 
DSH  being  reflected  in  the  IME  estimate, 
thus  creating  the  potential  for  double 
payment  of  DSH  costs.  The  fact  that 
teaching  hospitals  will  receive 
approximately  66  percent  of  all  FY  1994 
DSH  payments  (over  $2  billion) 
illustrates  the  significance  of  such 
potential  overpayments. 

Similarly,  with  regard  to  ProPAC's 
opposition  to  the  resident-to-average 
daily  census  ratio,  we  discussed  in 
detail  our  reasons  for  preferring  this 
ratio  in  the  September  1.  1992  final  rule 
(57  FR  39807).  While  ProPAC  is  correct 
that  this  change  would  result  in  a  one- 
time redistribution  of  IME  payments,  its 
argument  that  changing  the 
denominator  would  reward  inefficiency 
is  not  persuasive.  We  believe  the 
resident-to-average  daily  census  ratio  is 
a  more  straightforward  and  appropriate 
measure  of  teaching  intensity. 
Therefore,  we  are  recommending  the 
change  as  a  refinement  to  the  IME 
adjustment,  not  as  a  reward  for  low- 
occupancy  hospitals  or  a  penalty  for 
high-occupancy  hospitals.  Contrary  to 
ProPAC's  comment,  we  believe  that 
hospitals  will  have  an  incentive  to 
minimize  average  daily  census  and  this 
is  a  result  entirely  consistent  with  the 
general  incentives  of  the  prospective 
payment  system.  Furthermore,  the  IME 
adjustment  is  intended  to  recognize  the 
costs  associated  with  the  teaching 
process.  Provided  that  a  hospital  is 
maintaining  a  training  environment  in 
accordance  with  the  criteria  of  its 
national  approving  organization,  our 
responsibility  is  to  compensate  the 
hospital  for  those  costs  as  accurately 
and  equitably  as  possible.  We  believe 
the  resident-to-average  daily  census 
ratio  represents  an  improvement  in  this 
regard. 

Finally,  regarding  the  convention 
used  to  describe  the  IME  adjustment,  we 
acknowledge  ProPAC's  shared  concern 
that  the  current  description  of  the 
adjustment  may  be  inadequate,  and  we 
agree  that  there  is  a  need  for  an 
improved  description  of  the  rate  of 
increase  in  the  adjustment  as  teaching 
intensity  rises.  However,  the  weighted- 
average  IME  adjustment  factor  facilitates 
comparisons  between  adjustment 
formulas  using  different  measures  of 


teaching  intensity  and  different  formula 
specifications.  Because  it  refiects  total 
IME  payments,  this  description  is 
necessarily  dependent  on  the  factors 
that  affect  these  payments,  such  as 
hospitals'  case  mix  and  percentages  of 
outlier  cases. 

E.  Evaluating  and  Improving  Medicare 
Quality  of  Care  Mechanisms 
(Recommendation  17) 

Recommendation:  ProPAC 
recommends  that  HCFA  assess  the 
methods  Medicare  uses  to  monitor 
quality  of  care.  The  Medicare  program 
should  adequately  fund  these 
evaluations  as  well  as  ongoing  efforts  to 
monitor  and  assure  the  quality  of  care 
delivered  to  its  beneficiaries.  Further, 
HCFA  should  coordinate  its  quality 
assurance  programs  with  those  of  the 
rest  of  the  health  care  industry. 

Response  in  the  Proposed  Rule:  In  its 
report.  ProPAC  implies  that  the  PROs 
have  had  no  methods  for  improving 
quality  of  care  based  on  individual  case 
review,  other  than  merely  notifying  the 
physician  or  provider,  on  the  one  hand, 
and  imposing  sanctions,  on  the  other,  a 
system  that  many  physicians  regard  as 
punitive.  It  also  states  that  the  present 
PRO  methods  fail  to  discern  systematic 
patterns  of  poor  quality  care,  and  are 
oriented  toward  punishing  providers  for 
past  care,  rather  than  modifying  future 
performance. 

Although  PROs  already  have  a 
number  of  interventions  available  to 
them,  including  educational 
interventions  and  corrective  action 
plans.  HCFA.  through  the  PRO  program, 
is  addressing  ProPAC's  concerns  by 
implementing  a  quality  improvement 
mechanism  called  pattern  analysis,  with 
educational  feedback  to  physicians. 
Under  this  method,  hospital  records  are 
still  sampled  and  reviewed,  but  the 
emphasis  is  on  examining  patterns  of 
care  at  both  the  physician  and  the 
facility  level. 

In  concert  with  this  new  system. 
HCFA  is  also  developing  an  approach  to 
evaluate  PRO  performance  in  the  use  of 
pattern  analysis,  and  to  ensure  that 
measurable  improvements  have  been 
made  in  the  quality  of  care.  HCFA  is 
working  to  develop  a  methodology  that 
will: 

•  Quantify  change; 

•  Measure  performance  against  the 
baseline;  and 

•  Provide  continuous  feedback  to  the 
hospitals. 

The  individual  case  review  performed 
under  the  present  contracts  and  under 
SOW  IV  will  allow  the  PROs  to  identify 
individual  instances  of  poor  quality 
care.  Additionally,  the  beneficiary- 
specific  sampling  mechanism  used 
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under  SOW  IV  allows  HCFA  to  track  the 
individual  beneficiary's  care  over  a 
period  of  time.  The  result  should  be  a 
definitive  picture  of  the  health  delivery 
system  available  to  the  individual 
Medicare  beneficiarj',  and  an  emerging 
picture  of  the  relationship  of  the  care 
provided  by  multiple  facilities  to  the 
same  individual. 

However,  case  review,  by  itself,  is  not 
a  cost-effective  means  of  identifying  and 
dealing  with  quality  concerns.  Under 
SOW  IV,  HCFA  will  supplement 
individual  case  review  with  a  data- 
driven  approach  to  monitoring  care  and 
outcomes  and  a  cooperative  approach  to 
working  with  the  health  care 
comm.unity  to  improve  care.  The  major 
changes  are  that  PROs  will  use  clinical 
and  other  data  bases  to  examine  patterns 
of  care  and  outcomes,  focus  primarily 
on  the  differences  that  occur  regularly 
between  the  observed  and  the 
achievable  in  both  care  and  outcomes 
(rather  than  isolated  cases),  and  identify 
variations  that  are  concerns  or  of 
interest  (practices  that  generally  result 
in  positive  outcomes)  by  monitoring 
patterns  of  care  and  outcomes.  PROs 
will  be  encouraged  to  conduct  more 
detailed  studies  of  the  sources  of 
outstanding  problems  or  performance, 
and  how  and  why  they  occurred.  Under 
SOW  IV,  PROs  will  work  cooperatively 
with  the  health  care  community  by 
providing  information  pertaining  to 
patterns  of  quality  concerns  to  medical 
associations  and  to  individual 
physicians  and  providers. 

ProPAC  further  states  that  HCFA 
should  coordinate  its  quality  assurance 
efforts  with  those  being  conducted  in 
the  rest  of  the  health  care  industry 
including  quality  assurance  activities  in 
hospitals,  the  National  Committee  for 
Quality  Assurance,  and  the  Joint 
Commission  on  Accreditation  of 
Healthcare  Organizations. 

HCFA  concurs  that  coordination  with 
others  in  the  health  care  industry 
concerned  with  quality  of  care  is 
advisable.  We  welcome  cooperative 
efforts.  It  should  be  noted  that  under 
SOW  IV,  the  PROs  will  be  working 
directly  with  those  in  hospitals 
responsible  for  internal  quality 
assurance  (for  example,  quality 
assurance  committees)  to  utilize  PRO- 
obtained  information  in  improving  the 
quality  of  care  delivered  to  Medicare 
beneficiaries. 

As  reported  in  the  Journal  of  the 
American  Medical  Association,  new 
quality  management  models  focusing  on 
improving  the  processes  of  producing 
typical  care  rather  than  using  inspection 
to  correct  unusual  errors  are  emerging 
outside  the  health  care  industry.  The 
,  models  suggest  that  we  should  inspect 


rare  in  order  to  identify  patterns  of  care 
and  outcomes,  nni  to  focus  on 
individual  concerns.  Under  SOW  IV, 
PROs  will  conduct  medical  review  of  a 
limited  number  of  cases  and  use  the 
resulting  data  to  identify  common  care 
and  outcomes. 

The  PRO  will  analyze  the  review  data 
looking  for  positive  and  negative 
outcomes,  and  provide  feedback  to  the 
providers  and  practitioners  that  they 
may  use  as  a  basis  for  positive  changes 
in  future  patient  care  behavior.  In  effect, 
the  PRO'S  feedback  serves  tc  reinforce 
good  behavior,  and  provide  evidence  of 
behaviors  which  may  result  in  poor 
outcomes.  The  success  will  be  measured 
by  the  decline  in  the  use  of  a  specific 
pattern  of  medical  care  which  has  been 
shown  statistically  to  produce  less 
favorable  outcomes  than  another  given 
the  same  set  of  medical  circumstances. 

Comme.ni.  ProPAC  reiterated  the 
comments  they  submitted  in  their 
original  recommendations. 

Response:  We  believe  our  original 
response  to  these  comments  remains 
appropriate. 

F.  Update  to  Composite  Fate  for  Dialysis 
Services  [Becommendatjon  18) 

Recommendation:  ProPAC 
recommends  that  the  composite  rate 
payment  for  dialysis  ser\'ices  be 
updated  by  2.5  percent  for.fiscal  year 
1994.  ProPAC  believes  that  ihis  increase 
in  payments  will  allow  facilities  to 
deliver  high  quality  dialysis  services  to 
Medicare  beneficiaries  with  end-stage 
renal  disease. 

Response  in  the  Proposed  Rule: 
ProPAC's  recommended  increase  would 
raise  facilities'  composite  piyment  rates 
an  average  of  $3.15  per  treaanent.  and 
Medicare  expenditures  about  $50 
million  annually.  In  constructing  its 
recommendation.  ProPAC  used  a 
framework  similar  to  that  e-nployed  in 
updating  payments  for  PPS  hospitals. 
This  framework  included  an  estimated 
market  basket  rate  of  increase  in  input 
prices,  quality-enhancing  s:;ientific  and 
technological  advances,  and  a 
productivity  improvement  target.  A 
discretionary  adjustment  of  minus  2 
percentage  points  was  made  to  reflect 
the  relationship  between  payments  and 
estimated  fiscal  year  1993  costs. 

Over  the  years  renal  faci.ities  have 
controlled  their  costs.  At  this  time, 
however,  there  is  concern  that  inflation 
and  new  regulatory  costs  will  erode 
renal  facilities'  operating  margins  and 
that  this  erosion  could  ad\ersely  affect 
the  quality  of  patient  care.  In  its  report. 
ProPAC  cited  these  factor?  as  reasons  for 
recommending  a  payment  increase.  Its 
recommendations  would  increase  all 
renal  facilities  payment  retes,  even 


though  69  percent  of  all  independent 
outpatient  hemodialysis  treatments  are 
furnished  at  facilities  with  costs  below 
their  payment  rates.  For  these 
independent  providers.  ProPAC's 
comparison  of  per  treatment  composite 
payments  to  estimated  per  treatment 
costs  for  1993  indicates  that  payments 
exceed  average  costs  by  nearly  9 
percent.  Furthermore,  the  number  of 
facilities  reporting  Medicare  revenues  in 
excess  of  Medicare  reported  costs 
increased  by  62  ft-om  FYs  1990  to  1991. 

We  do  not  believe  a  2.5  percent 
increase  for  all  renal  facilities  is 
justified  at  this  time.  Increasing  the 
payment  rate  for  a  facility  whose  costs 
are  below  its  payment  rate  does  not 
ensure  quality  of  care,  nor  does  it  match 
payment  with  the  proper  level  of 
medical  resources  needed  to  furnish  a 
dialysis  treatment.  We  note  that  since 
1983.  the  number  of  renal  facilities  has 
increased  at  a  rate  of  one  new  facility 
ever>-  3.4  days.  Moreover,  during  the 
last  3  years,  the  number  of  renal 
facilities  has  grown  even  faster,  at  a  rate 
of  one  facility  every  2.8  days.  This 
increase  in  the  number  of  new  ESRD 
facilities  does  not  support  the  argument 
that  payment  rates  are  too  low  to  foster 
growth.  Although  the  growth  in  the 
number  of  facilities  can  be  attributed  in 
part  to  growth  in  patient  population,  we 
believe  that  the  increasing  number  of 
renal  facilities  also  reflects  the 
continuing  economic  viability  of  the 
industry,  as  evidenced  by  the  fact  that 
a  majority  of  these  new  facilities  are  for- 
profit,  independent  facilities. 

Hospital-based  renal  facilities,  on  the 
other  hand,  have  historically  reported 
Medicare  costs  in  excess  of  Medicare 
payments.  The  1990  and  1991  hospital 
cost  data  continue  to  display  a  wride 
range  of  costs  per  treatments.  Attempts 
have  been  made  to  explain  why 
hospital-based  renal  facilities  report  a 
wider  variance  of  cost  per  treatment. 
However,  for  whatever  reasons, 
hospitals  have  been  less  successful  than 
independent  facilities  in  keeping  their 
costs  below  their  payment  rates.  Even 
though  hospitals  report  costs  in  excess 
of  their  payment  rates,  the  number  of 
hospital-based  facilities  continues  to 
grow,  but  at  a  much  slower  pace  than 
\independent  facilities.  We  believe  the 
composite  rate  exception  process 
provides  an  adequate  mechanism  to 
adjust  payment  levels  for  those  renal 
facilities,  particularly  hospital-based 
ones,  that  report  higher  costs  and  are 
able  to  relate  these  amounts  to  the 
exception  criteria  specified  in 
regulations  at  §413.170. 

Section  4201  of  Public  Law  101-508 
mandated  that  ProPAC  recommend  an 
annual  update  for  dialysis  payments. 


46330  Federal  Register  /  Vol.  58,  No.  168  /  Wednesday,  September  1.  1993  /  Rules  and  Regulations 


Following  is  a  discussion  of  the 
appropriate  factors  to  be  considered  for 
such  an  update  if  there  were 
substantiated  evidence  of  a  need  to 
update  payment  rates  to  ESRD 
providers. 

The  purpose  of  a  payment  update  is 
to  account  for  changes  in  conditions 
that  affect  providers'  costs  of 
production.  The  intent  is  to  insure  that 
payments  per  treatment  cover  costs  per 
treatment  for  efficient  providers  of 
services.  Factors  to  consider  in 
determining  the  need  for  and  size  of  an 
update  should  include  inflation, 
productivity  and  economies  of  scale, 
and  scientific  and  technological 
advancement  that  increases  costs  and 
enhances  health. 

Inflation 

A  key  consideration  in  updating 
payment  rates  is  the  appropriate  price 
measure  to  be  used.  HCFA  has  two  areas 
of  concern  about  ProPAC's  input  price 
index  recommendation. 

The  first  is  the  appropriateness  of  the 
proposed  cost  share  categories  and 
weights  for  the  current  distribution  of 
costs  among  ESRD  facilities.  The  cost 
shares  for  the  ProPAC  ESRD  input  price 
index  were  developed  from  1991 
Medicare  cost  report  data  on  dialysis 
faciUties.  However,  the  1991  data  on 
cost  shares  are  from  unaudited  cost 
reports.  Therefore,  these  data  may  be 
biased  for  particular  categories  of  costs, 
and  their  use  could  raise  valid  questions 
about  the  integrity  of  the  payment 
process.  HCFA  is  currently  conducting 
an  audit  of  ESRD  facility  costs  to  be 
completed  in  the  fall  of  1993.  This  audit 
should  provide  valuable  information 
regarding  ESRD  cost  levels  and  cost 
shares  by  provider  type. 

ProPAC  s  recommendation  identifies 
only  four  categories  of  cost:  capital, 
labor,  other  direct  costs,  and  overhead. 
Medicare  cost  reports  indicate  that  it 
may  be  possible  to  further  disaggregate 
costs  to  show  individual  cost  categories 
for  wages  and  salaries,  employee 
benefits,  depreciation  of  plant  and 
equipment,  depreciation  of  movable 
equipment,  drugs,  supplies,  laboratory 
and  overhead.  HCFA  input  price  index 
analyses  for  hospitals,  home  health 
agencies  and  skilled  nursing  facilities 
suggest  that  more  disaggregation  of  cost 
categories  is  needed  than  the  ProPAC 
index  employs  for  its  ESRD  input  price 
index.  When  the  audited  data  sources 
become  available,  the  additional  cost 
categories  should  be  considered. 

Our  second  area  of  concern  is  the 
appropriateness  of  the  price  proxies 
identified  for  the  cost  share  categories  in 
the  ESRD  input  price  index.  We  believe 
it  is  inappropriate  to  use  the  price 


proxies  from  the  hospital  prospective 
payment  system,  SNF,  and  HHA  input 
price  indexes  to  measure  price  growth 
for  ESRD  providers,  as  ProPAC  has 
proposed.  ESRD  facilities  purchase 
inputs  in  many  markets  that  are  unique 
to  the  ESRD  industry.  ProPAC's  March 
1993  report  provides  evidence  of 
substantial  declines  in  the  prices  of  key 
inputs  to  ESRD  treatments.  None  of  the 
other  price  indexes  reflect  these  price 
declines.  HCFA  is  evaluating  data  from 
the  Bureau  of  Labor  Statistics  and  other 
sources  that  suggest  the  possibility  of 
providing  some  wage  and  price 
measures  specific  to  the  ESRD  industry. 

Productivity  and  Economies  of  Scale 

Understanding  changes  in 
productivity  and  economies  of  scale  is 
essential  to  the  development  of  an 
update  formula.  As  firms  become  more 
productive,  they  can  produce  the  same 
level  of  outputs  using  smaller  levels  of 
inputs.  This  is  also  true  for  firms 
experiencing  increasing  economies  of 
scale.  Over  a  certain  range  of  growth  in 
treatments  per  facility,  firms  that 
increase  capacity  utilization  achieve 
greater  specialization  and  higher  levels 
of  efficiency.  This  phenomenon 
produces  unit  cost  reductions,  which,  if 
unaccounted  for  in  an  update 
methodology,  could  result  in  excessive 
payments  relative  to  costs. 

ProPAC  estimates  indicate  that  the 
ESRD  industry  has  experienced 
considerable  productivity  growth  in  the 
last  decade.  ProPAC  doubts  that  future 
growth  in  productivity  will  continue  at 
current  rates,  but  does  not  make  a 
persuasive  case  why  a  decline  in  ESRD 
industry  productivity  growth  should  be 
the  most  likely  scenario.  If  historical 
trends  hold,  further  cost  reductions  can 
be  expected  in  the  near  term.  When  new 
ESRD  firms  enter  the  industry,  typically 
the  number  of  treatments  per  facility  is 
relatively  low.  As  these  facilities  expand 
utilization  rates,  large  productivity  gains 
are  likely.  Failure  to  adjust  payments  for 
productivity  gains  would  diminish 
ESRD  providers'  incentive  to  take 
productivity  enhancing  actions. 

Science  and  Technological 
Advancement 

In  the  last  decade,  the  ESRD  industry 
has  witnessed  ongoing  scientific  and 
technological  innovation.  Some  of  these 
innovations  were  cost-increasing  but 
quality-enhancing.  In  spite  of  this, 
ProPAC  indicates  that  industry 
prodrirtivity  gains  have  lowered  costs 
per  treatment  more  than  scientific  and 
technological  innovations  have 
increased  costs.  The  lack  of  evidence 
indicating  that  a  major  change  in  this 
relationship  is  imminent  implies  that 


there  is  no  basis  to  increase  payment  per 
treatment  at  this  time. 

As  discussed  above,  HCFA  and 
ProPAC  analyses  indicate  that  current 
payment  levels  substantially  exceed 
costs  for  the  independent  facilities. 
HCFA  maintains  an  exceptions 
procedure  for  those  facilities  whose 
costs  legitimately  exceed  payments. 
These  facts  suggest  it  is  not  appropriate 
to  update  payment  rates  at  this  time.  In 
addition,  ProPAC  acknowledges  that 
their  input  price  index  does  not 
effectively  measure  changes  in  costs  for 
ESRD  providers. 

We  support  the  development  of  an 
update  methodology  as  a  paradigm  for 
analyzing  and  monitoring  payment 
levels  for  ESRD  providers.  However, 
existing  data  do  not  indicate  the  need 
for  an  update  at  this  time.  HCFA  will 
continue  to  work  with  ProPAC  to 
develop  a  valid  input  price  index  as 
well  as  an  update  methodology  that 
accounts  for  changes  in  science  and 
technology,  productivity  growth  and 
changing  economies  of  scale. 

Comments  and  Responses 

We  received  comments  on  a  number 
of  related  issues,  as  discussed  below. 

1.  Exceptions  Process 

In  the  proposed  rule,  we  stated  that  a 
payment  rate  increase  was  not  justified 
for  all  renal  facilities  at  this  time  since 
many  independent  renal  facilities 
reported  Medicare  revenues  in  excess  of 
Medicare  allowable  costs.  We  indicated 
that  the  exception  process  provides 
relief  for  those  renal  facilities  that  mget 
the  exception  criteria  in  the  composite 
rate  regulation.  Under  this  process, 
renal  facilities  may  receive  additional 
payments. 

Comment:  One  commenter  believes 
that  small  renal  facilities  will  not  apply 
for  exceptions  because  they  lack  the 
expertise  in  submitting  exception 
requests.  In  addition,  the  commenter 
suggests  that  it  is  not  reasonable  for 
small  renal  facilities  to  incur  costs  in 
preparing  an  exception,  especially  if  the 
additional  revenue  does  not  cover  the 
cost  of  preparing  an  exception  request. 

Response:  We  understand  the 
commenter's  concern  and  realize  that 
this  may  be  a  problem  for  small  renal 
facilities.  However,  we  believe  that  the 
current  process  is  adequate  for 
approving  additional  revenues  for  those 
facilities  that  meet  the  isolated  essential 
facility  criteria.  We  have  recently 
revised  these  instructions  to  more 
clearly  indicate  the  procedures  a  facility 
must  follow  in  filing  an  exception 
request.  We  anticipate  that  these 
instructions  will  be  less  burdensome  to 
facilities. 
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Comment:  A  commenter  complained 
that  the  exception  process  takes  loo 
much  lime. 

Response:  Under  section  1881(b)(7)  of 
the  Act.  HCFA  is  required  to  process 
exceptions  within  60  working  days  of 
the  receipt  of  the  exception  request,  or 
the  exception  is  deemed  approved. 
HCFA  has  processed  all  exception 
requests  received  from  intermediaries 
within  this  stringent  time  frame. 

Comment:  One  commenter  indicated 
that  the  exception  process  was 
originally  intended  to  be  available  on  a 
regular  basis,  and  stated  that  the 
exception  process  has  been  opened  in 
an  irregular  manner  and  only  six  times 
in  the  past  10  years. 

Response:  Under  regulations  at 
§413.170(0.  we  have  opened  the 
exception  process  when  payment  rates 
are  revised.  We  have  also  voluntarily 
opened  the  exception  process  on  several 
occasions.  Opening  the  exception 
process  on  an  annual  basis  would  place 
a  burden  on  renal  facilities  to  qualif>-  for 
an  exception  each  year. 

Comment:  A  commenter  stated  that 
the  exception  criteria  are  vague,  and 
that  we  are  inconsistent  in  our 
interpretation  of  the  criteria.  The 
commenter  also  staled  that  the  cost 
standards  (which  make  up  the  rates  and 
are  used  to  determine  exception 
amounts)  are  outdated  and  need  to  be 
revised. 

i?esponse.  The  regulations  provide 
guidelines  for  evaluating  exception 
requests.  However,  each  facility  has 
different  circumstances  and  must  be 
reviewed  on  a  case-by-case  basis.  Thus, 
we  believe  it  would  not  be  appropriate 
to  set  forth  narrow  criteria  that  might 
appropriately  address  some  situations 
and  not  others. 

We  note  that  the  composite  rate  is 
currently  set  by  statute.  Nevertheless, 
the  cost  standards  now  in  use  will  be 
reevaluated  when  the  current  ESRD 
audits  are  completed  and  the  data  are 
analyzed.  We  plan  to  revise  these 
standards  when  payment  rates  are 
revised. 

Comment:  A  commenter  explained 
that  there  are  forces  affecting  costs  that 
are  beyond  its  control.  In  some  areas  the 
rate  is  capped  at  $139  per  treatment 
even  though  the  wage  index  would  have 
afforded  a  higher  payment  rate.  The 
commenter  stated  that  the  wage  index 
should  have  an  appeal  process. 

Response:  We  believe  that  the  costs 
necessary  to  administer  and  to  monitor 
the  appeal  system  would  not  be 
justified.  Moreover,  for  services 
furnished  on  or  after  January  1. 1991. 
section  9335  of  Public  Law  99-509.  as 
amended  by  section  4201  of  Public  Law 
101-508.  prescribes  by  statute  the 


composite  payment  rate.  Once  Congress 
enacts  legislation  to  revise  composite 
payment  rates,  we  will  consider  using 
the  most  current  HCFA  wage  index  to 
compute  payment  rates.  At  that  time,  we 
will  examine  the  need  to  continue  the 
payment  limitation  of  $139.00  and  the 
wage  index  floor  of  90  percent. 

2.  Renal  Facilities  Reporting  Medicare 
Revenues  in  Excess  of  Medicare  Costs 

Several  commenters  were  concerned 
about  our  statements  that  59  percent  of 
outpatient  treatments  are  performed  at 
independent  renal  facilities  reporting 
Medicare  revenues  in  excess  of 
Medicare  costs.  Our  analysis  did  not 
take  into  consideration  heme  patients  or 
other  revenues  generated  by  renal 
facilities.  ProPAC  data  showed  that 
independent  renal  faciUties  had  an 
average  9  percent  profit  factor. 

Comment:  Several  r.om-nenters 
pointed  out  that  since  69  percent  of  the 
facilities  are  profitable.  31  percent  of  the 
facilities  do  not  cover  their  costs. 
Further,  an  industry  with  31  percent  of 
the  business Tiot  covering  their  costs  is 
an  industry  whose  viability  is  in 
question. 

Response:  We  stated  that  69  percent 
of  outpatient  treatments  furnished  by 
independent  facilities  reported  dialysis 
revenues  in  excess  of  conposite  rate 
costs.  A  number  of  facilities  that  were 
not  reporting  excess  Medicare  revenues 
were  new  facilities  in  operation  for  less 
than  2  years  Under-utilized  new 
facilities  tend  to  report  costs  in  excess 
of  revenues.  In  computing  composite 
payment  rates,  we  used  the  median 
costs  of  hospital  and  independent  renal 
facilities.  This  methodology  presumes 
50  percent  of  treatments  are  furnished 
below  the  median.  The  purpose  of  the 
payment  methodology  is  to  pay  a 
reasonable  amount  for  furnishing  a 
maintenance  dialysis  treatment,  and 
facilities  are  afforded  the  opportunity  to 
apply  for  an  exception  if  the 
circumstances  warrant  such  an  increase. 

Comment:  One  commenter  stated  that 
the  profit  factor  of  9  percent  does  not 
include  items  like  bad  debts  and  the 
overhead  allocated  to  Epoietin  (EPO). 
The  commenter  argues  that  if  sush  items 
were  accounted  for.  the  result  would  be 
a  lower  profit  factor. 

Response:  It  is  correct  that  the  9 
percent  figure  did  not  reflect  the  effects 
of  bad  debts  or  the  effects  of  overhead 
allocated  to  EPO.  However,  this 
percentage  also  did  not  reflect  the 
effects  of  home  patients  or  revenues 
generated  from  other  services  furnished 
by  renal  facilities.  As  home  costs  are 
generally  less  than  in-facility  costs,  a 
typical  facility  would  benefit  from 
furnishing  services  to  home  patients. 


Regarding  EPO.  we  are  in  the  process  of 
addressing  this  issue.  We  are  revising 
cost  report  instructions  to  eliminate  the 
requirement  to  allocate  overhead  cost  to 
EPO.  Furthermore,  the  curre«t^audits 
will  eliminate  overhead  allocated  to 
EPO.  This  will  enable  us  to  eliminate 
the  effects  this  allocation  has  on 
composite  rate  costs. 

3.  ProPAC's  Proposed  2  5  Percent  Rate 
Increase 

All  of  the  respondents  recommended 
the  adoption  of  ProPAC's  proposed  2.5 
percent  rate  increase.  Many  believed  the 
logic  behind  HCFA's  rejection  of  the 
proposal  to  be  flawed. 

Comment:  All  commenters  wanted 
HCFA  to  reconsider  its  position  that 
ProPAC's  proposed  2.5  percent  rate 
increase  was  unnecessary. 

Response:  Since  the  inception  of  the 
composite  payment  rate,  the  renal 
industry  has  maintained  that  the 
payment  levels  are  not  adequate  and 
should  be  increased.  As  noted  above, 
however,  for  services  furnished  on  or 
after  January  1.  1991.  the  composite 
payment  rate  is  set  by  statute. 
Furthermore,  although  the  ESRD 
industr>'  continues  to  grow.  The  growth 
rate  of  renal  facilities  would  not 
continue  if  there  were  not  a  reasonable 
expectation  of  financial  rewards.  While 
a  payment  rate  increase  may  be  justified 
for  some  facilities,  a  2.5  percentage 
increase  for  all  facilities  at  this  time 
does  not  appear  justified. 

Comment:  Several  commenters  argued 
that  the  increase  in  the  number  of 
dialysis  facilities  was  not  related  to  the 
profitability  in  the  industry  but  rather 
reflects  only  the  overall  increase  in  the 
number  of  ESRD  patients. 

Response:  We  are  aware  that  there 
have  been  significant  increases  in  the 
number  of  ESRD  patients.  However, 
regardless  of  the  population  increase, 
entrepreneurs  would  not  invest  capital 
if  a  reasonable  expectation  of  return  on 
investment  did  not  exist.  The  vast 
majority  of  new  faciUties  are  "for- 
profit  ".  We  believe  that  the  rate  of  entry 
of  for-profit  firms  does  provide 
economic  evidence  of  the  financial 
attractiveness  and  profitability  of  the 
industry.  As  long  as  patient  population 
continues  to  grow,  new  facilities  will 
enter  the  market.  In  addition,  existing 
facilities  will  continue  to  expand.  As 
these  facilities  expand  and  their 
utilization  increases,  data  have  shown 
that  these  facilities  will  report  lower 
costs  per  treatment.  These  larger 
facilities  furnish  the  majority  of 
treatments  and  tend  to  report  revenues 
in  excess  of  costs. 


^ 


46332  Federal  Register  /  Vol.  58,  No.  168  /  Wednesday,  September  1,  1993  /  Rules  and  Regulations 


4.  Establish  a  Separate  Rate  for 
Hospitals 

Comment:  One  commenter 
recommandHd  that  we  establish  a 
separate  rate  for  hospital-based  ESRD 
facilities.  The  commenter  believes  that 
since  the.se  facilities  treat  a  sicker 
population  with  more  complications, 
they  should  be  paid  a  higher  rate. 

Response:  Currently,  section 
lR81(b](7)  of  the  Act  requires  a  separate 
rate  computation  for  hospital-based 
facilities.  This  rate  reflects  the 
characteristics  of  hospital-based 
facilities.  We  note  that  ProPAC,  in  its 
analysis  of  patient  data,  found  no 
difference  between  patients  treated  at 
hospital  facilities  and  independent 
facilities.  We  also  note  that  ESRD 
facilities  may  seek  an  exception  on  the 
basis  of  atypical  patient  mix. 

Comment:  ProPAC  expressed  concern 
about  our  position  regarding  whether 
price  proxies  from  other  input  price 
indexes  should  be  used  in  an  input 
price  index  for  end  stage  renal  facilities. 

Response:  We  believe  that  ProPAC's 
concerns  result  from  misunderstanding 
HCFA's  position  as  expressed  in  the 
proposed  rule.  ProPAC  expressed 
concern  about  "•  *  *  the  Secretary's 
assertion  that  it  is  inappropriate  for  a 
dialysis  market  basket  to  use  price 
proxies  that  also  are  used  in  other 
health  care  facility  market  baskets." 
However,  in  the  proposed  rule  we  stated 
that  "it  is  inappropriate  to  use  the  price 
proxies  from  the  prospective  payment 
system,  SNF,  and  HHA  input  price 
indexes  to  measure  price  growth  for 
ESRD  providers,  as  ProPAC  has 
proposed"  (emphasis  added).  This 
language  in  the  proposed  rule  was 
intended  to  take  issue  with  the  specific 
application  of  these  price  proxies  in 
ProPAC's  report  rather  than  the  general 
question  of  whether  or  not  they  should 
be  used. 

HCFA's  input  price  proxies  for  the 
hospital,  SNF  and  HHA  indexes  are  not 
tailored  to  the  unique  cost  categories  of 
ESRD  facilities.  In  choosing  a  price 
proxy,  relevancy  and  market  structure 
need  to  be  taken  into  account. 
Relevancy  relates  the  specific  category 
of  cost  to  a  price  proxy  that  captures  the 
patterns  of  cost  unique  to  that  cost 
category.  Maf^ket  structure 
considerations  include  the  extent  to 
which  competition  or  administered 
prices  determine  price  levels  and 
changes.  ProPAC's  comments  explained 
why  it  is  necessary  to  balance  market 
structure  considerations  with  relevancy 
in  certain  situations,  such  as  when  there 
is  vertical  integration  among  ESRD 
providers  and  suppliers  of  ESRD  inputs. 
If  there  is  vertical  integration  among 


ESRD  providers  and  input  suppliers, 
then  the  prices  of  dialysis  inputs  may  to 
some  degree  reflect  corporate  cost 
accounting  decisions  rather  than  market 
forces.  In  such  a  situation,  it  might  be 
misleading  to  use  industry-specific 
price  measures  exclusively  to  measure 
costs. 

Also,  we  believe  that  the  issue  of 
whether  to  use  an  ESRD  input  price 
index  for  payment  purposes  has  not 
been  adequately  considered  at  this  time 
due  to  lack  of  data.  While  developing 
and  monitoring  an  input  price  index  for 
the  ESRD  industry  is  desirable,  we 
believe  that  such  an  index  should  not  be 
adopted  for  payment  purposes  until  it 
has  been  studied  to  understand  its 
characteristics  relative  to  the  industry's 
actual  performance. 

Comment:  One  commenter  said  that 
increasing  the  number  of  cost  categories 
in  ProPAC's  ESRD  input  price  index 
would  add  unnecessary  complexity  to 
the  payment  mechanism. 

Response:  We  agree  that  adding 
unnecessary  complexity  to  an  input 
price  index  would  not  be  constructive. 
However,  ProPAC's  proposal,  which 
uses  only  four  broad  cost  categories, 
does  not  allow  sufficient  delineation  of 
cost  structures  for  fair  payment.  We 
believe  that  the  number  of  cost 
categories  in  an  input  price  index 
should  be  determined  by  the  structure 
of  costs  in  the  industry.  The  number  of 
categories  should  allow  heterogeneity  of 
costs  across  categories  and  homogeneity 
of  costs  within  categories.  This 
principle  has  guided  the  development  of 
all  of  the  input  price  indexes  that  HCFA 
uses  for  reimbursement  under  Medicare. 
This  criterion  is  necessary  to  aid  in  the 
selection  of  price  proxies  that  are' 
representative  of  the  cost  growth  in  the 
categories  for  which  they  are  being 
selected.  For  example,  ProPAC 
proposed  to  use  a  category  called  "other 
direct  costs"  to  represent  all  factors 
other  than  capital,  labor,  and  overhead 
expenses.  This  residual  cost  category 
includes  a  heterogeneous  mixture  of 
inputs  unique  to  the  ESRD  industry  as 
well  as  general  to  the  overall  economy. 
Based  on  data  supplied  by  ProPAC,  it  is 
likely  that  this  cost  category 
encompasses  an  unknown  mixture  of 
costs  that  are  rising  and  costs  that  are 
falling.  Appropriate  disaggregation  of 
this  broad  category  will  be  useful  for 
both  the  ESRD  providers  and  the 
regulators.  HCFA  believes  the  benefits 
of  increasing  the  number  of  cost 
categories  outweigh  the  risk  of 
introducing  complexity  into  the 
payment  mechanism. 

Comment:  Several  commenters 
asserted  that  the  rate  of  productivity 
gain  in  the  ESRD  industry  has  declined 


over  time  and  that  future  gains  cannot 
be  expected  to  match  the  large 
productivity  gains  that  the  industry 
experienced  during  the  1980s.  These 
commenters  conclude  that  unless  cost 
growth  is  offset  by  productivity  gains, 
ESRD  providers  will  be  harmed  by  the 
increasing  financial  pressure. 

Response.  Even  if  there  has  been  a 
decline  in  the  rate  of  increase  in 
productivity  among  ES^U)  providers,  we 
have  not  seen  evidence  that 
demonstrates  that  efficient  providers  are 
not  receiving  adequate  payments 
relative  to  costs.  Given  that  ProPAC  has 
estimated  a  9  percent  profit  margin  for 
independent  facilities  for  1993,  we  do 
not  see  the  basis  for  concluding  that  a 
2.5  percent  update  is  necessary  to 
prevent  a  decline  in  the  access  to 
services  and  quality  of  care  in  ESRD 
facilities.  As  noted  above,  the 
continuing  rapid  growth  in  for-profit 
firm  entry  is  significant  and  suggests 
that  current  financial  conditions  for 
renal  facilities  are  attractive  and 
profitable.  Also,  it  is  likely,  at  least  in 
the  short  term,  that  there  will  be 
continued  productivity  gains  as  new 
providers  become  more  experienced  and 
more  efficient. 

Comment:  Several  commenters 
suggested  that  the  pending  ESRD  facility 
audit  results  will  provide  useful 
information  on  the  current  cost 
structure  and  level  of  ESRD  costs 
relative  to  payment  levels. 

Response:  Like  the  commenters,  we 
are  optimistic  that  the  audit  will 
provide  useful  information  for  assessing 
the  appropriateness  of  payment  rates 
relative  to  cost  levels  for  efficient 
providers.  We  appreciate  the  industry's 
support  of  this  initiative. 

G  Improving  Data  Quality  and  Program 
Administration  for  Dialysis  Services 
(Recommendation  19) 

Recommendation:  ProPAC  is 
concerned  that  the  dialysis  facility  data 
are  inadequate  for  assessing  costs  across 
providers  and  modalities  and  changes  in 
costs  over  time.  ProPAC  believes  that 
HCFA  should  regularly  audit  the  cost 
reports  of  a  representative  sample  of 
dialysis  facilities  and  maintain  a 
database  with  this  information.  ProPAC 
states  that  HCFA  should  also  improve 
policies  to  ensure  the  consistency  of  the 
data  across  providers  through  changes 
in  program  administration. 

Response  in  the  Proposed  Rule:  Renal 
cost  data  come  from  cost  reports  filed  by 
renal  facilities.  After  renal  facilities  file 
their  cost  reports,  intermediaries 
transmit  the  cost  report  data  to  the 
Hospital  Cost  Reporting  Information 
System  (HCRIS)  in  HCFA.  For  the  most 
part,  the  renal  cost  reports  are  not 
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audited  and  represent  "as-submitted" 
data.  Currently,  the  composite  payment 
rates  are  not  based  on  audits  of  renal 
facilities  cost.  Therefore,  no  benefit 
would  be  derived  from  auditing  these 
facilities  on  a  regular  basis.  However, 
intermediaries  still  perform  a  limited 
-  desk  review  on  these  cost  reports, 
especially  if  a  renal  facility  is  claiming 
bad  debts. 

Auditing  renal  cost  reports  to  improve 
the  quality  of  the  data  would  not  be  cost 
effective.  Furthermore,  audits  would 
only  correct  a  small  percentage  of  the 
data.  To  improve  overall  quality  of  the 
renal  cost  data,  administrators  of  renal 
facilities  must  take  a  more  active  role  in 
ensuring  that  renal  data  submitted  by 
their  facilities  are  correct. 

In  1992,  we  reviewed  the  1990  cost 
data  to  identif>'  renal  facilities  with  cost 
report  data  that  did  not  appear  to  be 
correct.  We  instructed  intermediaries  to 
contact  those  renal  facilities  that 
submitted  questionable  cost  data. 
Intermediaries  are  responsible  for 
correcting  cost  report  data  and  for 
submitting  a  revised  cost  report  to 
HCRIS.  In  addition,  intermediaries  are 
responsible  for  informing  HCFA  about 
problems  with  the  renal  cost  report  data. 
The  most  notable  of  these  problems 
deals  with  the  reporting  of  costs  and 
treatments  for  home  patients  under 
Method  I  and  Method  11.  Under  Method 
I,  Medicare  pays  for  home  patients 
under  the  composite  payment  rate 
system;  under  Method  II,  the  beneficiary 
deals  directly  with  the  supplier.  In 
many  instances,  renal  facilities  either 
have  combined  Method  I  and  Method  11 
costs  or  they  have  combined  Method  I 
and  Method  II  treatments.  Combining 
costs  or  combining  treatments  is 
incorrect.  To  eliminate  this  problem, 
renal  facilities  should  separately  report 
costs  for  Method  I  and  Method  II  home 
patients  on  their  cost  reports.  Only 
Method  I  treatments  are  to  be  reported 
on  the  facilities  cost  report.  In  addition, 
renal  facilities  also  have  reported  data 
that  did  not  represent  patient  weeks  for 
continuous  ambulatory  peritoneal 
dialysis  (CAPD)  and  continuous  cycling 
peritoneal  dialysis  (CCPD)  services.  This 
resulted  in  incorrect  cost  per  treatment 
computations.  The  remaining  errors  by 
facilities  included  omitting  information, 
using  incorrect  statistics  for  allocation, 
and  using  incorrect  treatments  to 
calculate  their  cost  per  treatment.  These 
problems  heighten  the  concern  about 
using  unaudited  data  for  any  analysis. 

To  reduce  future  problems,  we  are 
adding  edits  to  HCRIS  so  that  cost 
reports  are  rejected  if  they  include 
treatments  without  costs,  or  costs 
without  treatments.  Also,  these  edits 
will  reject  renal  cost  reports  if  facilities 


do  not  report  patient  weel  s  for  CAPD 
and  CCPD. 

In  addition,  we  are  preparing  more 
detailed  instructions  to  intermediaries 
and  renal  facilities  for  the  purpose  of: 

•  Helping  facilities  conplete  their 
renal  cost  reports  properly; 

•  Making  mtermediaries  aware  of  the 
errors  in  cost  reports  subnitted  by  renal 
facilities  and  having  the  errors  corrected 
in  future  cost  reporting  f>eriods;  and 

•  Explaining  the  prope-  procedures 
for  facilities  to  follow  in  completing 
their  cost  reports,  in  orde-  to  eliminate 
these  common  errors. 

These  initiatives  should  help  improve 
the  reliability  of  the  renal  cost  data 
without  the  need  for  regular  audits.  In 
the  future,  renal  administrators  should 
ensure  that  costs  are  not  missing, 
treatments  are  reported  correctly. 
Method  I  and  Method  II  home  costs  are 
reported  properly,  and  pf  tient  weeks  are 
reported  for  CAPD  and  CCPD  services. 

We  are  in  the  process  cf  auditing 
audit  renal  facilities  in  FY  1993  as 
recommended  by  ProPAC.  Limited  audit 
funds  were  made  available  to 
accomplish  this  special  eudit  task.  We 
have  selected  a  scientific  sample  of  150 
renal  facilities  to  audit.  Fefore  selecting 
the  audit  sample,  we  discussed  with 
ProPAC  staff  the  design  f.nd  limitation 
of  the  audit  sample.  The  results  of  the 
audits  will  enable  ProPAC  to  estimate 
the  reasonable  costs  of  fi  mishing  a 
maintenance  dialysis  treatment  in  a 
hospital  renal  facility  ai>-d  in  an 
independent  renal  facili'y.  However, 
some  issues  raised  by  section  4201(b)  of 
Public  Law  101-508,  such  as  the  cost  of 
furnishing  a  treatment  ir  a  rural  facility 
and  adjustment  for  patient  mix,  are 
beyond  the  scope  of  this  audit  sample. 

ProPAC  also  believes  hat  current 
procedures  for  reporting  overhead  costs 
for  administration  of  EPO,  while  not 
affecting  payment,  may  distort  cost  data. 
The  renal  cost  report  inftructions  for 
independent  facilities  require  renal 
facilities  to  allocate  overhead  costs  to 
EPO.  Because  this  drug  s  expensive  and 
frequently  administered,  a  substantial 
amount  of  a  facility's  overhead  costs  are 
allocated  to  it.  This  allocation 
understates  the  costs  of  furnishing 
dialysis  treatments.  We  are  planning  to 
revise  the  independent  :ost  report  to 
eliminate  this  concern  r bout  EPO  and  to 
make  other  necessary  changes.  We  do 
not  expect  to  receive  data  from  the 
revised  independent  cost  report  before 
1995.  However,  the  audits  planned  for 
1993  will  include  an  adjustment  to 
eliminate  the  allocatior  of  overhead  to 
the  EPO  cost  center  on  he  independent 
cost  report. 

Another  concern  raised  by  ProPAC  is 
the  possibility  that  senices  that  should 


be  incorporated  under  the  composite 
rate  will  be  paid  for  separately  because 
of  inadequate  coordination  within  fiscal 
intermediaries  and  across  fiscal 
intermediaries  and  carriers.  ProPAC 
states  that  when  the  fiscal  intermediary 
or  carrier  is  processing  bills,  there  is  no 
means  of  distinguishing  which  dialysis- 
related  services  should  be  included  in 
the  composite  rate.  ProPAC 
recommends  that  HCFA  develop  a  list  of 
services  for  inclusion  within  the 
composite  rate  to  resolve  this 
inconsistency. 

The  composite  rate  payment  is  a 
comprehensivf*  prospective  payment  per 
treatment  that  provides  an  incentive  for 
the  efficient  delivery  of  outpatient 
maintenance  dialysis  ser\'ices  to 
Medicare  beneficiaries.  The  composite 
rate  includes  payment  for  all  dialysis 
related  items  and  services  furnished  to 
the  patient  by  the  ESRD  facility.  The 
determination  as  to  whether  an  item  or 
service  is  covered  under  the  composite 
rate  payment  does  not  depend  on  the 
frequency  that  dialysis  patients  require 
the  item  or  service,  or  the  number  of 
patients  who  require  it. 

The  development  of  a  list  of  items  and 
services  included  under  the  composite 
rate  is  not  a  simple  matter.  Although 
there  is  a  group  of  services  routinely 
furnished  to  ESRD  patients  that  are 
dialysis  related,  such  as  nursing,  social 
work  services,  equipment  and  supplies, 
there  may  be  other  services  that  are 
dialysis  related  only  under  certain 
circumstances  and  for  certain  patients. 
Further,  there  are  multiple  modes  of 
dialysis,  such  as  several  means  of 
peritoneal  dialysis,  hemodialysis,  and 
hemofiltration.  Each  method  involves 
different  supplies  that  are  directly 
related  to  dialysis. 

Thus,  while  isolated  cases  of  errors 
may  occur  under  the  claims  processing 
system,  we  believe  that  the  current 
safeguards  provide  sufficient  assurance 
that  services  directly  related  to  the 
dialysis  session  are  included  in  the 
composite  payment  rate  and,  at  the 
same  time,  allow  for  flexibility  to 
address  these  isolated  cases. 

If  we  were  to  develop  a  list  as  ProPAC 
has  suggested,  we  believe  such  a  list 
might  not  be  sufficiently 
comprehensive,  or  may  be  too 
comprehensive,  resulting,  under  certain 
circumstances,  in  inappropriate 
inclusion  or  exclusion  of  items  and 
ser\'ices  under  the  composite  rate. 
Further,  given  the  rapid  changes  that 
occur  in  technology,  we  would  envision 
such  a  list  as  quidcly  becoming  obsolete 
and  subject  to  suggested  additions  and 
deletions. 

ProPAC  is  also  concerned  that 
intermediaries  and  carriers  have 
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excessive  latitude  in  determining 
medical  justification  for  services  that 
may  be  paid  separately  outside  the 
composite  rate.  ProPAC  believes  this 
situation  has  resulted  in  coverage 
variation  for  these  services. 

In  most  cases,  HCFA  delegates 
medical  necessity  decisions  to  its 
contractors.  After  extensive  assessments 
by  the  Office  of  Health  Technology 
Assessment,  we  have  issued  national 
coverage  policies  for  a  few  services  and 
procedures;  however,  contractors  make 
coverage  determinations  for  the  vast 
majority  of  procedures  and  services. 

Contractors  develop  their  individual 
medical  necessity  policies  by 
considering  the  medical  literature  and 
local  consultants'  medical  opinions. 
Although  such  contractor  discretion 
may  result  in  inconsistency  among  the 
carriers  and  intermediaries  in  Medicare 
claims  processing,  we  believe  such 
variation  is  consistent  with  the  intent  of 
the  law  that  allows  local  practices  to  be 
reflected  in  Medicare  coverage  policies. 

Medical  directors  from  our 
contractors  convene  regularly  for 
meetings  with  HCFA  to  discuss  issues 
that  have  arisen.  In  this  forum, 
contractors  share  their  local  practices 
and  have  an  opportiuiity  to  hear 
alternative  strategies.  We  believe  that 
this  open  forum  promotes  consistency 
without  being  restrictive. 

Comments  and  Besponses 

Again,  we  received  comments  on  a 
number  of  related  issues,  as  discussed 
below. 

1.  Data  Quality 

Comment:  Several  commeoters  were 
concerned  about  the  quality  of  data  used 
by  HCFA.  Complaints  included 
outdated  cost  reports,  limited 
intermediary  understanding  of  ESRD,  a 
lack  of  system  edit  checks,  and 
improper  training  of  the  intermediaries. 

Pesponse:  As  discussed  in  our  above 
response  from  the  proposed  rule,  we 
have  initiated  several  measures  to 
improve  data  quality,  and  ProPAC  has 
expressed  support  for  our  efforts.  We 
have  added  edit  checks  to  the  facility 
reporting  system  so  that  obvious  errors 
are  detected.  These  edits  included 
identification  of  cost  reports  that  show 
treatments  with  no  costs,  or  vice  versa, 
and  no  patient  weeks  for  CAPD  and 
CCPD.  We  are  providing  more  detailed 
instructions  to  providers  and 
intermediaries  including  a  description 
of  common  errors.  Further,  both  the 
independent  facility  cost  report  (HCFA 
265)  and  the  hospital-based  cost  reports 
(HCFA  2552)  are  being  revised  to 
maximize  data  quality. 


Comment:  Prt^AC  expressed  its 
support  for  HCFA's  performing  audits  In 
1993,  but  argued  that  audits  should  be 
more  regular  to  ensure  that  quality  data 
is  maintained. 

Response:  The  1993  audits  currently 
underway  will  cost  in  excess  of  $1 
million.  This  is  a  substantial  amount  of 
money  at  a  time  when  audit  funds 
continue  to  decline  and  other  Medicare 
expenditures  are  significanUy  higher.  As 
reimbursement  is  not  determined  from 
the  cost  report,  an  annual  audit  is 
unnecessary.  While  future  availability  of 
audit  funds  is  at  best  tenuous,  we  are 
considering  a  schedule  under  which  we 
would  audit  ESRD  facilities  every  3 
years,  provided  audit  funds  are 
available.  In  between  these  years,  the 
unaudited  data  (with  improved  edits, 
better  intermediary  and  provider 
instructions,  and  revised  cost  reports) 
can  be  used  as  a  proxy  to  evaluate  ESRD 
costs. 

2.  EPO  Rates 

Comment:  One  commenter 
recommended  that  no  further  cuts  be 
made  to  the  payment  rates  for  EPO, 
without  a  comprehensive  evaluation  of 
the  potential  effects  on  patient  outcomes 
of  any  such  changes  in  reimbursement. 

Response:  Public  Law  103-66 
(enacted  August  10. 1993)  requires  a 
reduction  in  the  payment  rate  from  $1 1 
to  $10  per  one  thousand  units.  HCFA 
will  issue  instructions  implementing 
this  provision. 

3.  Services  Not  Covered  Under  the 
Composite  Rate 

Comment:  One  commenter  was 
pleased  to  see  that  HCFA  would  no 
longer  require  facilities  to  allocate 
overhead  to  EPO.  The  commenter  also 
believes  that  this  policy  should  be 
applied  to  any  separately  billable  item 
shown  on  the  cost  report. 

Response:  The  payment  for  EPO  and 
for  other  separately  billable  items  are 
handled  difterently.  The  EPO  payment 
rate  per  dosage  is  set  by  statute,  while 
other  separately  billable  items  are  paid 
generally  according  to  the  amount 
shown  in  the  Drug  Topics  Red  Book.  We 
believe  that  the  amounts  included  in  the 
Drug  Topics  Red  Book  are  reasonable 
payments.  There  is  also  a  significant 
difference  between  the  volume  of  EPO 
costs  and  separately  billable  items. 

4.  Cost  Data  From  Independent 
Facilities  vs.  Cost  Data  From  Hospital- 
Based  Facilities 

Comment:  One  commenter  questioned 
our  use  of  cost  data  from  independent 
facilities  only,  and  not  from  hospital- 
based  facilities. 


Response:  We  did  not  use  cost  data 
for  hospital-based  renal  fecilities 
because  we  concluded  that  these  data 
were  not  reliable  or  reasonable. 
Intermediary  auditors  who  are 
conducting  the  current  audits  have 
reported  that  a  substantial  number  of 
hospital  renal  facilities  do  not  properly 
maintain  statistics  to  allocate  renal 
department  costs.  Independent  renal 
facilities  tend  to  control  and  to  report 
their  costs  properly,  since  this  is  their 
primary  source  of  revenues. 

5.  Quality  of  Care 

Comment:  One  commenter  reflected 
the  dialysis  community's  widespread 
concern  about  the  current  and  future 
quality  of  care. 

Response:  Needless  to  say,  we  share 
the  commenter's  concern  about  the 
quality  of  patient  care.  However,  the 
issue  that  needs  to  be  addressed  is  the 
price  level  at  which  patients  will 
receive  adequate  dialysis.  Commenters 
argue  that  the  current  payment  level  is 
not  adequate.  Once  medical  standards 
are  established  for  dialysis  treatments, 
the  inputs  necessary  to  produce  the 
desired  level  of  dialysis  can  be 
quantified  and  we  Will  reevaluate 
payment  rates. 

6.  Improving  Data  Quality  and  Program 
Administration  for  Dialysis  Services 

Comment:  ProPAC  was  concerned 
that  services  that  should  be 
incorporated  under  the  composite  rate 
might  be  paid  for  separately  because  of 
inadequate  coordination  within  fiscal 
intermediaries  and  across  flscal 
intermediaries  and  carriers.'ProPAC 
recommended  that  HCFA  develop  a  list 
of  services  for  inclusion  within  the 
composite  rate.  As  a  result  of  HCFA's 
response  in  the  proposed  rule,  ProPAC 
acknowledges  the  need  to  accommodate 
different  modes  of  dialysis  and  the 
variation  in  local  medical  practice 
patterns  in  services  under  the  composite 
rate;  ProPAC,  therefore,  no  longer 
recommends  the  development  of  a  list 
of  services  paid  for  under  that  rate. 
ProPAC  believes  that  HCFA  should 
continue  to  explore  methods  to  improve 
the  comparability  of  data  across  dialysis 
facilities. 

In  contrast,  two  commenters 
expressed  support  for  ProPAC's  earlier 
recommendation  for  a  list  of  services 
covered  under  the  composite  rate.  Tbe 
first  commenter  supports  the 
recommendation  for  three  reasons: 

(1)  Spelling  out  the  bundle  of  sq^vices 
will  make  it  possible  to  determine  the 
agreed  upon  costs  of  providing  dialysis 
treatments; 

(2)  There  is  wide  variation  among  the 
Medicare  intermediaries  in  interpreting 
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what  services  are  included  in  the 
composite  rate  and  a  list  would  make 
payments  more  predictable  and  lessen 
uncertainty  and  variation;  and 

(3)  HCFA  has  begun  adding  services 
to  the  composite  rate  that  had  been 
separately  billable. 

Response:  While  the  commenter's  first 
assertion  may  be  true,  we  disagree  with 
the  second  assertion  and  refer  the 
commenter  to  ProPAC's  more  recent 
position  that  HCFA  needs  to 
accommodate  different  modes  of 
dialysis  and  variation  in  local  medical 
practice  patterns  in  services  under  the 
composite  rate  and  therefore  no  longer 
requests  a  list.  Furthermore,  we  do  not 
agree  that  HCFA  has  recently  added 
many  services  to  the  composite  rate;  the 
only  services  that  have  been  determined 
to  be  covered  under  the  composite  rate 
are  services  that  are  the  same  or 
comparable  to  services  that  have  always 
been  covered  under  the  rate;  any  policy 
clarification  did  not  change  the  coverage 
of  services. 

The  other  commenter  in  support  of 
ProPAC's  earlier  request  for  a 
comprehensive  list  of  composite  rate 
services  states  that  HCFA  often  takes 
advantage  of  the  current  ambiguity 
about  the  covered  bundle  of  services  by 
trying  to  force  facilities  to  pay  for  new 
items  or  services  that  were  never 
contemplated  when  the  composite  rate 
was  established.  An  example  given  is 
that  HCFA  has  sought  to  make  facilities 
pay  for  the  costs  for  intradialytic 
parenteral/enteral  nutrition  (IDPN)  but 
has  abandoned  the  proposal. 

To  the  contrary.  IDPN  is  not  part  of 
the  Medicare  ESRD  benefit.  However, 
parenteral/enteral  nutrition  (PEN)  may 
be  covered  under  Medicare.  An  ESRD 
facility  or  PEN  supplier  may  bill 
Medicare  separately  from  the  composite 
rate  for  PEN  solution  if  the  patient 
meets  all  of  the  requirements  for  PEN 
coverage.  ESRD  facility  staff  time  used 
to  administer  PEN  solution  is  not 
covered  by  Medicare  and  not  included 
in  the  composite  rate.  Since  it  is  not 
covered  under  Medicare,  it  is  not  part  of 
the  composite  rate  nor  may  a  facility  bill 
Medicare  separately  for  it. 

Again,  the  services  that  have  been 
determined  to  be  covered  under  the 
composite  rate  are  the  same  as  services 
that  have  always  been  included  in  the 
composite  rate;  any  policy  clarifications 
did  not  change  the  scope  of  services 
encompassed.  A  service  not  already 
under  the  rate  may  be  separately 
billable. 

Comment:  This  same  commenter 
states  that  our  policy  of  allowing  local 
Medicare  contractors  to  determine 
coverage  decisions  on  issues  on  whidi 
there  is  no  national  poliqr  ia 


inconsistent  with  HCFA's  practice  of 
convening  centralized  meetings  of 
contractor  medical  directors  on 
variations  in  coverage.  The  commenter 
states  that  these  centralized  meetings 
evade  the  rulemaking  process  HCFA 
must  follow  to  make  national  coverage 

f>olicy.  The  commenter  states  that  if 
ocal  variations  in  coverage  are 
undesirable,  then  we  should  set  national 
policy;  conversely,  if  local  medical 
directors  should  be  setting  policy. 
HCFA  should  not  try  to  influence  those 
decisions  in  their  central  meetings. 
Response:  We  are  not  required  to 
employ  the  rulemaking  process  in  order 
to  make  national  coverage  policies.  At 
times,  we  convene  central  meetings  to 
determine  whether  a  national  policy 
should  be  issued.  Sometimes  national 
coverage  policies  result  from  these 
meetings.  However,  if  the  meeting 
participants  decide  no  national  policy  is 
appropriate,  then  discretion  is  left  to  the 
local  directors.  HCFA  usually  issues 
manual  instructions  ';o  implement 
national  coverage  policies.  We  see  no 
inconsistency  in  this  process. 

H.  Beneficiary  Liability  for  Hospital 
Outpatient  Services  (Recommendation 
21) 

Recommendation:  For  Medicare 
outpatient  services  that  are  paid 
prospectively,  beneficiary  Part  B 
coinsurance  should  be  limited  to  20 
percent  of  the  Medicare  allowed 
payment.  Until  prospective  payment 
systems  can  be  implementea  for  all 
Medicare  outpatient  services, 
beneficiary  Part  B  liability  should  be 
based  on  an  estimate  of  20  percent  of 
costs. 

Response  in  the  Proposed  Rule:  We 
share  ProPAC's  concern  that 
beneficiaries  may  be  paying  a 
disproportionate  shere  of  the  total 
payment  for  hospital  outpatient  services 
under  the  current  cost-based  system.  As 
noted  above,  we  are  in  the  process  of 
developing  a  prospective  payment 
system  for  hospital  outpatient  services 
that  will  be  moving  away  from  the  use 
of  hospital-specific  costs  and  charges  as 
a  basis  for  payment.  We  believe  that  it 
would  be  most  appropriate  to  make  any 
changes  to  beneficiary  coinsurance  in 
conjunction  with  th3  implementation  of 
this  hospital  outpatient  prospective 
payment  system.  Therefore,  as  we 
develop  the  new  pa^/ment  system,  we 
are  reviewing  the  is.sue  of  beneficiary 
liability  and  are  wo"king  to  come  up 
with  an  approach  that  will  be  fair  to 
beneficiaries,  while  minimizing  the 
negative  financial  impact  on  the 
Medicare  program. 

Comment:  We  received  two  comments 
regarding  this  recommendation  and 


response.  ProPAC  reiterated  its  belief 
that  the  Secretary  should  not  delay 
correcting  beneficiary  liability  for 
outpatient  services  until  the 
implementation  of  prospective  payment. 
The  other  commenter  shares  this  view 
and  asks  that  an  interim  solution  to  high 
beneficiary  copayment  be  adopted  that 
would  set  some  limits  on  reasonable 
charges. 

Response:  We  understand  the  concern 
expressed  by  the  two  commenters. 
However,  we  continue  to  believe  that  a 
meaningful  solution  to  the  high  level  of 
beneficiary  liability  can  be  achieved 
most  quickly  through  the 
implementation  of  a  prospective 
payment  system  in  the  near  future.  The 
time  and  effort  needed  to  develop  an 
interim  solution  might  detract  from  the 
development  of  a  prospective  payment 
system  that  would  make  possible  an 
equitable  solution  for  all  parties. 

/.  Nursing  Facility  Wage  Index 
(Recommendation  22) 

Recommendation:  The  Secretary 
should  collect  data  on  employee 
compensation  and  paid  hours  of 
employment  for  nursing  facilities  that 
care  for  Medicare  beneficiaries.  Once 
these  data  become  available,  the 
Secretary  should  develop  a  nursing 
facility  wage  index,  and  use  it  to  adjust 
Medicare  skilled  nursing  facility  (SNF) 
payments. 

Response  in  the  Proposed  Rule:  We 
have  no  way  of  knowing  what  impact  a 
SNF  wage  index  would  have  on 
payment  for  individual  SNFs.  A  change 
in  the  wage  index  would  undoubtedly 
impact  SNFs  positively  in  some  areas, 
while  posing  a  disadvantage  for  SNFs  in 
other  areas  (possibly  a  major  one). 
Considering  this  impact,  as  well  as  our 
serious  concerns  about  developing  an 
accurate  SNF  wage  index  and  the 
reporting  burden  imposed  on  HCFA.  the 
intermediaries,  and  the  providers  (based 
on  our  prior  attempts  to  develop  and 
implement  a  home  health  agency  (HHA) 
specific  wage  index),  we  believe  it 
would  be  inappropriate  to  initiate  data 
collection,  development  and 
implementation  of  a  SNF-specific  wage 
index  at  this  time. 

In  1988  we  implemented  an  HHA 
specific  wage  index  based  on  data 
received  from  HHAs.  Subsequently, 
HCFA  and  Congress  received  numerous 
provider  complaints  concerning  the 
burden  that  the  reporting  requirements 
posed  and  the  accuracy  of  the  data.  As 
a  result.  Congress  passed  legislation  that 
repealed  the  mandate  for  the  Secretary 
to  develop  the  HHA  wage  index. 
Instead,  the  hospital  wage  index  was 
again  mandated  for  HHAs.  This 
legislation  had  a  retroactive  effective 
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date  requiring  HO'A  to  develop  and 
issue  new  cost  limits  using  the  hospital 
wage  index.  These  new  limits  were  then 
applied  retroactively  to  one  period  and 
to  future  periods,  causing  confusion 
among  both  providers  and  fiscal 
intermediaries. 

Based  on  the  HHA  experience,  we 
believe  SNEs  would  have  similar 
difficult^^eveloping  and  maintaining 
the  data  needed  for  HCFA  to  develop  an 
accurate  SNF  wage  index.  In  particular, 
the  reporting  burden  on  the  smaller 
freestanding  SNFs  (especially  rural 
SNFs),  which  do  not  have  the 
sophisticated  accounting  systems  that 
hospitals  have,  would  be  significant  and 
would  reduce  the  accuracy  of  the  data. 

In  addition,  the  reporting  burden 
would  be  a  disincentive  for  SNFs 
electing  low-volume  prospective 
payment  to  continue  participation  in  the 
Medicare  program,  resulting  in  a 
reduction  in  access  to  SNF  care  for 
Medicare  beneficiaries.  This  would  be 
true  especially  in  rural  areas.  SNFs  that 
elect  this  alternative  payment  system  do 
so  primarily  to  avoid  the  large  reporting 
burden  associated  with  the  normal  cost 
reimbursement  system.  Finally,  auditing 
and/or  verifying  the  data  would  place  a 
burden  on  Medicare  fiscal 
intermediaries. 

We  believe  it  would  be  inadvisable  to 
adopt  a  SNF-specific  wage  index  that 
would  not  be  as  accurate  as  the  current 
hospital  wage  index.  In  addition,  even 
before  a  SNF  wage  index  could  be 
implemented,  the  Medicare  program, 
SNFs.  and  the  fiscal  intermediaries 
would  be  impacted  negatively  by  the 
reporting  burden  required  by  this 
recommendation.  Consequently,  we 
believe  the  major  effort  necessary  to 
collect  data  and  construct  a  wage  index 
would  be  an  inappropriate  use  of  scarce 
government  resources. 

In  addition,  at  the  direction  of 
Congress  (section  4008(k)  of  Public  Law 
101-508).  HCFA  is  cxurently  developing 
a  prospective  payment  system  for  SNFs 
that  will  include  a  methodology  to 
account  for  geographic  variations  in 
prevailing  wage  levels.  Rather  than 
expending  a  major  effort  to  develop  a 
wage  index  for  the  current  SNF 
retrospective  reimbursement  system,  we 
would  focus  our  efforts  on  the 
development  of  a  new  prospective 
payment  system.  Consequently,  we 
recommend  continued  use  of  the 
hospital  wage  index  until  the  current 
SNF  payment  system  is  replaced. 

Comment:  FroPAC  continues  to 
recommend  that  data  be  collected  and 
the  impact  of  a  SNF  wage  index  be 
evaluated. 

Response:  The  Conference  Committee 
report  accompanjring  Public  Law  103- 


66  (H.  R.  Rep.  No.  2264, 103rd  Cong., 
1st  Sess.  745-747  (1993))  States  that  the 
conferees  expect  that  the  Secretary  will 
begin  to  collect  data  on  employee 
compensation  and  hoius  of  employment ' 
specific  to  skilled  nursing  facilities,  for 
potential  use  in  development  of  a 
skilled  nursing  facility  wage  index, 
within  1  year  of  enactment. 

Vm.  Other  Required  Information 

A.  Paperwork  Reduction  Act 

This  dociunent  does  not  impose 
information  collection  and 
recordkeeping  requirements. 
Consequently,  it  need  not  be  reviewed 
by  the  Office  of  Management  and 
Budget  under  the  authority  of  the 
Paperwork  Reduction  Act  of  1980  (44 
U.S.C  3501  et  seq.). 

B.  Requests  for  Data  From  the  Public 

In  order  to  respond  promptly  to 
public  requests  for  data  related  to  the 
prospective  payment  system,  we  have 
set  up  a  process  under  which 
commenters  can  gain  access  to  the  raw  \ 
data  on  an  expedited  basis.  Generally, 
the  data  are  available  in  computer  tape 
format  or  cartridges; Tiowever,  some  files 
are  available  on  diskette.  In  our  May  26. 
1993  proposed  rule,  we  published  a  list 
of  data  sets  that  are  available  for 
purchase  (58  FR  30261).  We  received 
one  comment  concerning  this  process. 

Comment:  One  commenter  expressed 
concern  about  two  of  the  public  use  files 
available  from  HCFA.  The  commenter 
stated  that  the  12/92  update  of  the 
provider-specific  file  has  0  values  for 
the  disproportionate  share  (DSH) 
adjustment  for  the  majority  of  DSH 
hospitals.  In  addition,  the  commenter  is 
concerned  about  swing  bed  and 
outpatient  data  on  the  FPS-8  minimum 
data  set  (cost  report  data  for  cost 
reporting  periods  beginning  on  or  after 
October  1. 1990  and  before  October  1. 
1991).  The  commenter  believes  that  we 
should  make  available  accurate  files 
used  in  developing  the  proposed  rule. 

Response:  We  make  every  effort  to 
ensure  that  the  data  used  to  develop  the 
proposed  rule  are  accurate  and  available 
on  a  timely  basis.  The  DSH  adjustment 
factor  variable  on  the  provider-specific 
file  is  no  longer  used,  either  in  pricing 
bills  or  in  the  rulemaking  process.  We 
now  use,  both  in  the  prospective 
payment  system  Pricer  program  and  in 
the  rulemaking  process,  the  DSH  patient 
percentage  (composed  of  the  Medicaid 
patient  percentage  and  the  SSI 
percentage),  and  compute  the  relevant 
operating  and  capital  DSH  adjustment 
factors.  As  a  result,  fiscal  intermediaries 
may  not  be  filling  in  the  DSH 


adjustment  factor  field  of  the  provider- 
specific  file. 

With  regard  to  the  PPS-8  minimum 
data  set,  we  note  that  none  of  the  fields 
about  which  the  commenter  is 
concerned  were  used  in  developing  the 
proposed  rule.  Instead,  we  used 
discharge  data  firom  the  Medicare 
Provider  Analysis  and  Review 
(MedPAR)  file  for  FY  1992.  because  we 
believe  that  discharges  over  a  consistent 
Federal  fiscal  year  (which  are  subject  to 
the  same  payment  rules  and  GROUPER), 
rather  than  over  varying  hospital  cost 
reporting  periods,  provide  a  more 
accurate  estimate  of  the  cases  for  a 
future  Federal  fiscal  year.  The  only  data 
that  we  used  from  the  cost  reports  are 
the  number  of  beds,  and  patient  days  for 
those  providers  for  which  an  operating 
teaching  factor  is  reported  (a  resident-to- 
bed  ratio)  but  no  capital  factor  is 
reported  (which  requires  the  ratio  of 
residents  to  average  daily  census).  For 
this  final  rule,  we  used  the  PPS-8  cost 
reports  in  part  to  determine  the  cost 
inflation  factor  used  in  estimating  the 
outlier  thresholds  (as  described  in  the 
Addendum  to  this  regulation),  but  we 
adjusted  for  errors  in  the  swing  bed 
discharge  field,  and  are  confident  that 
our  cost  inflation  factor  accurately 
represents  the  change  in  hospital  costs 
per  case. 

Even  though  the  minimum  data  set 
has  minimal  use  in  developing  the 
prospective  payment  system  rule,  it  is 
used  for  other  hospital  analyses  and  we 
are  therefore  concerned  about  its 
accuracy.  The  cost  report  data  are  put 
through  a  range  of  edits  before  being 
included  in  the  minimum  data  set.  The 
edits  are  both  fatal  (that  is,  the  data  will 
not  be  included  if  the  data  that  triggered 
the  edit  are  not  corrected)  and  advisory 
(the  fiscal  intermediary  must  either 
correct  the  data  or  reaffirm  that  the  data 
are  correct).  We  are  aware  of  the 
difficulties  with  the  swing  bed 
discharge  data  and  are  currently  refining 
our  edit  process  in  order  to  eliminate 
the  problem.  The  outpatient  capital 
reduction  amount  included  in  the 
minimum  data  set  is  currently 
computed  by  us  rather  than  submitted 
directly.  There  is  a  programming 
problem  related  to  its  computation,  and 
we  are  working  to  correct  this  field.  This 
does  not  affect  program  payments  as 
determined  in  the  cost  report  settlement 
process. 

C.  Response  to  Comments 

Because  of  the  large  number  of  items 
of  correspondence  we  normally  receive 
on  FR  documents  published  for 
comment,  we  are  not  able  to 
acknowledge  or  respond  to  them 
individually.  We  will  consider  all 
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comments  we  receive  by  the  date  and 
time  specified  in  the  "DATES"  section 
of  this  preamble,  and,  if  we  proceed 
with  a  subsequent  document,  we  will 
respond  to  the  comments  in  the 
preamble  to  that  document.  Comments 
on  changes  to  the  May  26, 1993 
proposed  rule  resulting  from  provisions 
of  the  Omnibus  Budget  Reconciliation 
Act  of  1993  will  be  considered  if  we 
receive  them  by  the  date  specified  in  the 
"DATES"  section  of  this  preamble.  We 
will  not  consider  comments  concerning 
provisions  that  remain  unchanged  from 
the  May  26, 1993  proposed  rule  or  on 
provisions  that  were  changed  based  on 
public  comments. 

List  of  Subjects 

42  CFR  Part  412 

Administrative  practice  and 
procedure,  Health  facilities.  Medicare, 
Puerto  Rico,  Reporting  and 
recordkeeping  requirements. 

42  CFR  Part  413 

Health  facilities.  Kidney  diseases. 
Medicare,  Puerto  Rico,  Reporting  and 
recordkeeping  requirements. 

42  CFR  chapter  IV  is  amended  as 
follows: 

A.  Part  412  is  amended  as  follows: 

PART  412— PROSPECTIVE  PAYMENT 
SYSTEMS  FOR  INPATIENT  HOSPITAL 
SERVICES 

1.  The  authority  citation  for  part  412 
continues  to  read  as  follows: 

Authority:  Sees.  1102, 1815(e),  1820, 1871. 
and  1886  of  the  Social  Security  Act  (42 
U.S.C.  1302, 1395g(e),  1395i-4, 1395hh.  and 
1395WW). 

Subpart  A— General  Provisions 

2.  In  paragraph  (a)  of  §  412.1,  the  third 
sentence  is  revised,  and  an  additional 
sentence  is  added  after  the  revised  third 
sentence  to  read  as  follows: 

S412.1    Scop*  of  part 

(a)  *  *  •  Payment  for  other  costs 
related  to  inpatient  hospital  services 
(organ  acquisition  costs  incurred  by 
hospitals  with  approved  organ 
transplantation  centers,  the  costs  of 
qualified  nonphysician  anesthetist's 
-  services,  as  described  in  §  412.113(c), 
and  direct  costs  of  approved  nursing 
and  allied  health  educational  programs) 
is  made  on  a  reasonable  cost  basis. 
Payment  for  the  direct  costs  of  graduate 
medical  education  is  made  on  a  per 
resident  amount  basis  in  accordance 
with  §413.86  of  this  chapter.  *  •  * 
•        •        •        •        • 

3.  Section  412.2  is  amended  as 
follows: 


a.  Paragraph  (b)(2)(i)  is  revised. 

b.  In  paragraph  (f)(3),  the  phrase  "For 
discharges  on  or  after  June  19, 1990  and 
before  December  19, 1991,"  is  revised  to 
read  "For  discharges  on  or  after  June  19, 
1990,  and  before  October  1, 1994.". 

The  revision  is  to  read  as  follows: 

§  41 2.2    Basis  of  payment 

(b)'  •  • 

(2)'  •  • 

(i)  Limitation  of  liability  days  payable 
under  the  payment  procedures  for 
custodial  care  and  services  that  are  not 
reasonable  and  necessary  as  specified  in 
§  411.400  of  this  chapter. 


Subpart  B— Hospita  Services  Subject 
To  and  Excluded  From  the  Prospective 
Payment  Systems  for  Inpatient 
Operating  Costs  and  Inpatient  Capital- 
Related  Costs 

4.  In  §  412.25,  paragraph  (a)(1)  is 
revised  and  paragraph  (d)  is  added  to 
read  as  follows: 

§  41 2.25    Excluded  distinct  part  hospital 
units:  Common  requlrsments. 

(a)*   *   ' 

(1)  Be  part  of  an  institution  that — 

(i)  Has  in  effect  an  agreement  under 
part  489  of  this  chapter  to  participate  as 
a  hospital; 

(ii)  Is  not  excluded  in  its  entirety  from 
the  prospective  payment  systems;  and 

(iii)  Has  enough  oeds  that  are  not 
excluded  from  the  prospective  payment 
systems  to  permit  the  provision  of 
adequate  cost  information,  as  reqJired 
by  §  413.24(c)  of  this  chapter. 
•        •        •        •        • 

(d)  Number  of  excluded  units.  Each 
hospital  may  have  only  one  imit  of  each 
type  (psychiatric  or  rehabilitation) 
excluded  from  the  prospective  payment 
systems. 

Subpart  D — Basic  Methodology  for 
Determining  Prospective  Payment 
Federal  Rates  for  Inpatient  Operating 
Costs 

§412.62    [Ammded] 

5.  In  §  412.62(c)(2).  the  parenthetical 
phrase  "(as  defined  in  §  413.40(c)(3)  of 
this  chapter)"  is  revised  to  read  "in  the 
hospital  market  basket". 

6.  Section  412.63  is  amended  as 
follows: 

a.  In  paragraph  (c)(2){i),  the  phrase 
"under  §  413.40(c)  of  this  chapter;"  is 
revised  to  read  "in  the  hospital  market 
basket;"; 

b.  In  paragraph  (g)  introductory  text, 
the  parenthetical  phrase  "(as  described 
in  §  413.40(c)(3)(ii))— "  is  revised  to 
read  "(as  defined  in  §  413.40(a)(3)  of 
this  chapter) — "; 


c.  In  the  introductory  text  of 
paragraphs  (j)  and  (k),  the  parenthetical 
phrase  "(generally  described  in 
§413.40(c){3)(ii)  of  this  subchapter)—" 
is  revised  to  read  "(as  defined  in 

§  413.40(a)(3)  of  this  chapter)—";  and 

d.  Paragraphs  (1)  and  (m)  are  revised, 
paragraphs  (n)  through  (p)  are 
redesignated  as  paragraphs  (q)  through 
(s),  new  paragraphs  (n)  through  (p)  are 
added,  and  redesignated  paragraph 
(s)(2)  is  revised  to  read  as  follows: 

§412.63  Federal  rates  for  inpatient 
operating  costs  for  fiscal  years  after 
Fadaral  fiscal  year  1984. 

(1)  Applicable  percentage  change  for 
fiscal  year  1994.  The  applicable 
percentage  change  for  fiscal  year  1994  is 
the  percentage  increase  in  the  market 
basket  index  for  prospective  payment 
hospitals  (as  defined  in  §  413.40(a)  of 
this  chapter) — 

(1)  Minus  1.0  percentage  point  for 
hospitals  located  in  rural  areas. 

(2)  Minus  2.5  percentage  points  for 
hospitals  located  in  large  urban  areas 
and  other  urban  areas. 

(m)  Applicable  percentage  change  for 
fiscal  year  1995.  The  applicable 
percentage  change  for  fiscal  year  1995  is 
the  percentage  increase  in  the  market 
basket  index  for  prospective  payment 
hospitals  (as  defined  in  §  413.40(a)  of 
this  chapter) — 

(1)  Plus,  for  hospitals  located  in  rural 
areas,  the  percentage  increase  necessary 
so  that  the  average  standardized 
amounts  computed  under  paragraphs  (c) 
through  (i)  of  §  412.63  are  equal  to  the 
average  standardized  amounts  for 
hospitals  located  in  an  urban  area  other 
than  a  large  urban. 

(2)  Minus  2.5  percentage  points  for 
hospitals  located  in  large  uii)an  areas 
and  other  urban  areas. 

(n)  Applicable  percentage  change  for 
fiscal  year  1996.  The  appUcable 
percentage  change  for  fiscal  year  1996  is 
the  percentage  increase  in  the  market 
basket  index  for  prospective  payment 
hospitals  (as  defined  in  §  413.40(a)  of 
this  chapter)  minus  2.0  percentage 
points  for  all  areas. 

(o)  Applicable  percentage  change  for 
fiscal  year  1997.  The  applicable 
percentage  change  for  fiscal  year  1997  is 
the  percentage  increase  in  the  market 
basket  index  for  prospective  payment 
hospitals  (as  defined  in  §  413.40(a)  of 
this  chapter)  minus  0.5  percentage  point 
for  all  areas. 

(p)  Applicable  percentage  change  for 
fiscal  year  1998  and  for  subsequent 
years.  The  applicable  percentage  change 
for  fiscal  year  1998  and  for  subsequent 
years  is  the  percentage  increase  in  the 
market  basket  index  for  prospective 
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payment  hospitals  (as  defined  in 

§  413.40(a)  of  this  chapter)  for  all  areas. 

•        •        •        •        • 

Is)*  •   * 

(2)  If  an  error  is  discovered  before 
October  1, 1992,  in  the  survey  data  that 
results  in  a  change  to  the  wage  index 
value  for  an  area,  the  revised  wage 
index  is  effective  prospectively  from  the 
date  the  change  to  (be  wage  index  is 
made. 


Subpart  E — Determination  of 
Transition  Period  Payment  Rates  for 
th«  Prospective  Payment  System  for 
Inpatient  Operating  Costs 

f  41 2.70    [Amenctod] 

7.  In  §  412.70,  the  phrase  "For 
discharges  occurring  on  or  after  April  1, 
1988  and  before  October  1. 1993,"  is 
levised  to  read  "For  discharges 
occurring  on  or  after  April  1,  1988,  and 
before  October  1.  1996,". 

8.  Section  412.73  is  amended  as 
follows; 

a.  In  paragraph  (c)(1),  the  phrase  "the 
target  rate  percentage  determined  under 
§41 3.40(c)(3)  of  this  chapter,"  is  revised 
to  read  "the  rate-of-increase  percentage 
determined  under  §  413.40(c)(2)  of  this 
chapter,". 

b.  Paragraph  (c)(9)  is  revised  and  new 
paragraphs  (c)(10)  through  (c)(12)  are 
added  to  read  as  follows: 

S  41 2.73    Determination  of  the  hospital 
specific  rate  b«Md  on  •  i^ed«r«i  fiscal  year 
1982  base  period. 

•        •        •        •        • 

(c)  '  •  • 

(9)  For  Federal  fiscal  years  1992  and 
1993.  For  Federal  fiscal  years  1992  and 
1993,  the  update  factor  is  the  percentage 
increase  in  the  market  basket  index  for 
prospective  payment  hospitals  (as 
defined  in  §  413.40(a)  of  this  chapter). 
For  purposes  of  determining  the 
hospital-specific  rate  for  FY  1994  and 
following,  the  FY  1993  update  factor  is 
deemed  to  be  that  factor  necessary  to 
update  the  hospital-specific  rate  from 
the  beginning  of  the  cost  reporting 
period  that  began  in  FY  1993  to 
September  30,  1993. 

(10)  For  Federal  fiscal  year  1994.  For 
Federal  fiscal  year  1994,  the  update 
factor  is  the  percentage  increase  in  the 
market  basket  index  for  prospective 
payment  hospitals  (as  defined  in 

§  413.40(a)  of  the  chapter)  minus  2.3 
percentage  points. 

(11)  For  Federal  fiscal  year  1995.  For 
Federal  fiscal  year  1995,  the  update 
factor  is  the  percentage  increase  in  the 
market  basket  index  for  prospective 
payment  hospitals  (as  defined  in 

§  413.40(a)  of  this  chapter)  minus  2.2 
percentage  points. 


(12)  For  Federal  fiscal  years  1996  and 
following.  For  Federal  fiscal  years  1996 
and  following,  the  update  factor  is  the 
market  basket  index  for  prospective 
payment  hospitals  (as  defined  in 
§  413.40(a)  of  this  chapter). 

•  *  •  •  • 

f  412.75    [Amended] 

9.  In  §  412.75(d),  the  phrase  "the 
update  factor  is  determined  using  the 
methodology  set  forth  in  §412.73  (c)(5) 
through  (c)(9)."  is  revised  to  read  "the 
update  factor  is  determined  using  the 
methodology  set  forth  in  §412.73  (c)(5) 
through  (c)(12)." 

Subpart  G — Special  Treatment  of 
Certain  Facilities  Under  the 
Prospective  Payment  System  for 
Inpatient  Operating  Costs 

§412.96    [Amended] 

10.  In  §  412.96(g)(2),  the  phrase 
"HCFA  discontinues  the  adjustment 
beginning  on  the  first  day  of  the 
hospital's  next  cost  reporting  period 
beginning  on  or  after  October  1, 1992." 
is  revised  to  read  "HCFA  discontinues 
the  adjustment  beginning  on  the  first 
day  of  the  hospital's  next  cost  reporting 
period  beginning  on  or  after  October  1 , 
1994." 

§412.98    [Amended] 

11.  In  §  412.98(b),  in  the  first 
sentence,  the  phrase  "under 

§413. 40(c)(4)  of  this  chapter"  is  revised 
to  read  "under  §  413.40(c)(3)  of  this 
chapter". 

12.^Section  412.102  is  revised  to  read 
as  follows: 

§  41 2. 1 02    Special  Ueatment:  Hospitals 
reclassified  as  rural. 

Effective  on  or  after  October  1, 1983. 
a  hospital  reclassified  as  rural,  as 
defined  in  §  412.62(f),  may  receive  an 
adjustment  to  its  rural  Federal  payment 
amount  for  operating  costs  for  two 
successive  fiscal  years. 

(a)  First  year  adjustment.  The 
hospital's  rural  average  standardized 
amount  and  disproportionate  share 
payments  as  described  in  §  412.106  are 
adjusted  on  the  basis  of  an  additional 
amount  that  equals  two-thirds  of  the 
difference  between  the  urban 
standardized  amount  and 
disproportionate  share  payments 
applicable  to  the  hospital  before  its 
reclassification  and  the  rural 
standardized  amount  and 
disproportionate  share  payments 
otherwise  applicable  to  the  Federal 
fiscal  year  for  which  the  adjustment  is 
made. 

(b)  Second  year  adjustment.  If  a 
hospital  continues  to  be  reclassified  as 
rural,  its  rural  average  standardized 


amount  and  disproportionate  share 
payments  are  adjusted  on  the  basis  of  an 
additional  amount  that  equals  one-third 
of  the  difference  between  the  urban 
standardized  amount  and 
disproportionate  share  payments 
applicable  to  the  hospital  before  its 
reclassification  and  the  rural 
standardized  amounts  and 
disproportionate  share  payments 
otherwise  applicable  to  the  Federal 
fiscal  year  for  which  the  adjustment  is 
made. 

13.  In  §412.105.  paragraphs  (g)(l)(ii) 
and  (g)(l)(iii).  and  paragraph  (g)(2)(v) 
are  revised  to  read  as  follows: 

§412.105    Special  treatment:  Hospitals  that 
Incur  indirect  costs  for  graduate  medical 
education  programs. 

•  •         •         •         * 

(g)  *   '   * 

(1)  •   •   * 

(ii)  In  order  to  be  counted,  the 

resident  must  be  assigned  to  one  of  the 
following  areas: 

(A)  The  portion  of  the  hospital  subject 
to  the  prospective  payment  system. 

(B)  The  outpatient  department  of  the 
hospital. 

(C)  For  discharges  occurring  on  or 
after  August  10, 1993,  any  entity 
receiving  a  grant  under  section  330  of 
the  Public  Health  Service  Act  that  is 
under  the  ownership  or  control  of  the 
hospital  (if  the  hospital  incurs  all,  or 
substantially  all,  of  the  costs  of  the 
services  furnished  by  those  residents). 

(iii)  Full-time  equivalent  status  is 
based  on  the  total  time  necessary  to  fill 
a  residency  slot.  No  individual  may  be 
counted  as  more  than  one  full-time 
equivalent.  If  a  resident  is  assigned  to 
more  than  one  hospital,  the  resident 
counts  as  a  partial  full-time  equivalent 
based  on  the  proportion  of  time  worked 
in  any  of  the  areas  of  the  hospital  listed 
in  paragraph  (g)(l)(ii)  of  this  section,  to 
the  total  time  worked  by  the  resident.  A 
part-time  resident  or  one  working  in  an 
area  of  the  hospital  other  than  those 
listed  under  paragraph  (g)(l)(ii)  of  this 
section  (such  as  a  freestanding  family 
practice  center  or  an  excluded  distinct 
part  hospital  unit)  would  be  counted  as 
a  partial  full-time  equivalent  based  on 
the  proportion  of  time  assigned  to  an 
area  of  the  hospital  listed  in  paragraph 
(g)(l)(ii)  of  this  section,  compared  to  the 
total  time  necessary  to  fill  a  full-time 
internship  or  residency  slot. 

•  •         *         •         • 

(2)  *   •   * 

(v)  The  proportion  of  the  total  time 
necessary  to  fill  a  residency  slot  that  the 
resident  is  assigned  to  an  area  of  the 
hospital  listed  under  paragraph  (g)(l)(ii) 
of  this  section. 
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14.  Section  412.108  is  amended  as 
follows: 

a.  In  paragraph  {a)(l).  the  phrase  "For 
cost  reporting  periods  beginning  on  or 
after  April  1,  1990  and  ending  before 
April  1,  1993,"  is  revised  to  read  "For 
cost  reporting  periods  beginning  on  or 
after  April  1,  1990.  and  before  October 
1,1994,". 

b.  In  paragraph  (a)(2),  the  two 
sentences  should  be  combined  to  make 
one  single  paragraph.  At  the  end  of  the 
first  sentence  of  the  paragraph,  the 
phrase  "under  §§  412.25  through 
412.32"  is  revised  to  read  "under 
§§412.25  through  412.30". 

c.  Paragraph  (c)  is  revised  to  read  as 
follows: 

§412.106  Special  treatment:  Medicare- 
dependent,  email  rural  hospitals. 

•         *         •         •         • 

(c)  Payment  methodology.  A  hospital 
that  meets  the  criteria  in  paragraph  (a) 
of  this  section  is  paid  for  its  inpatient 
operating  costs  the  sum  of  paragraphs 
(c)(1)  and  (c)(2)  of  this  section. 

(1)  The  Federal  payment  rate 
applicable  to  the  hospital  as  determined 
under  §  412.63,  subject  to  the  regional 
floor  defined  in  §  412.70(c)(6). 

(2)  The  amount,  if  any,  determined  as 
follows: 

(i)  For  discharges  occurring  during  the 
first  three  12-month  cost  reporting 
periods  that  begin  on  or  after  April  1, 
1990, 100  percent  of  the  amount  that  the 
Federal  rate  determined  under 
paragraph  (c)(1)  of  this  section  exceeds 
the  higher  of  the  following: 

(A)  The  hospital-specific  rate  as 
determined  under  §412.73. 

(B)  The  hospital-specific  rate  as 
determined  under  §412.75. 

(ii)  For  discharges  occurring  during 
any  subsequent  cost  reporting  period  (or 
portion  thereof]  and  before  October  1, 
1994,  50  percent  of  the  amount  that  the 
Federal  rate  determined  under 
paragraph  (c)(1)  of  this  section  exceeds 
the  higher  of  the  following: 

(A)  The  hospital-specific  rate  as 
determined  under  §  412.73. 

(B)  The  hospital-specific  rate  as 
determined  under  §412.75. 


Subpart  H— Payments  to  Hospitals 
Under  the  Prospective  Payment 
Systems 

§412.115    [Amended] 

15.  In  §  412.115(b),  the  phrase  "For 
discharges  on  or  after  June  19,  1990.  and 
before  December  19. 1991."  :s  revised  to 
read  "For  discharges  on  or  after  June  19. 
1990,  and  before  October  1. 1994.". 


Subpart  L— The  Medicare  Geographic 
Classification  Review  Board 

16.  In  §412.230.  paragraph  (e)(2)(ii) 
introductory  text  is  republished,  and 
paragraph  (e)(2)(ii)(B)  is  revised  to  read 
as  follows: 

§  41 2.230    CrKerla  for  an  intOvidual  hospital 
seeking  redesignation  tc  another  rural  arM 
or  an  urban  ares 

•  «         •  •  • 

(2)*    *    * 

(ii)  For  data  of  other  hospitals,  the 
hospital  must  provide  the  data 
concerning  the  following:  •   •   • 

(B)  If  the  hospital  is  requesting 
reclassification  under 
§ 412.230(e)(l)(iii)(B),  occupational-mix 
data  to  demonstrate  the  average 
occupational  mix  for  each  employment 
category  in  the  adjacent  area. 
Occupational-mix  data  can  be  obtained 
from  surveys  conducted  by  the 
American  Hospital  Association. 

17.  In  §412.232,  paragraph  (b)  is 
revised,  paragraph  (d)(2)(ii)  introductory 
text  is  republished  and  paragraph 
(d)(2)(ii){B)  is  revised  to  read  as  follows: 

§  412.232    Criteria  for  all  hospitals  in  a  rural 
county  seeking  urban  redesignation. 

•  •         *         •         • 

(b)  Metropolitan  character.  The  group 
of  hospitals  must  demonstrate  that  the 
county  in  which  the  hospitals  are 
located  meets  the  standards  for 
redesignation  to  an  MSA  or  an  NECMA 
as  an  outlying  county  that  were 
published  in  the  Federal  Register  on 
March  30, 1990  (55  FR  12154)  using 
Bureau  of  the  Census  data  or  Bureau  of 
Census  estimates  made  after  1990. 

•  *        «        •        • 

(d)*   •  ' 
(2)*   *   • 

(ii)  For  data  of  other  hospitals,  the 
hospitals  must  provide  the  following: 

•  *  * 

.    (B)  Occupational-mix  data  to 
demonstrate  the  average  occupational 
mix  for  each  employment  category  in 
the  adjacent  area.  Occupational-mix 
data  can  be  obtained  from  surveys 
conducted  by  the  American  Hospital 
Association. 

18.  In  §412.234,  paragraph  (b)  is 
revised  to  read  as  follows: 

§  41 2.234    Criteria  for  all  hospitals  in  an 
urban  county  seeking  redesignation  to 
another  urban  area. 

•  •         •         •         * 

(b)  Wage  criteria.  In  applying  the 
following  numeric  criteria,  rounding  of 
numbers  to  meet  the  qualifying 
percentages  is  not  permitted. 

(1)  Aggregate  houriy  wage.  The 
aggregate  average  hourly  wage  of  all 


hospitals  in  the  urban  county  must  be 
at  least  85  percent  of  the  average 
hospital  hourly  wage  in  the  MSA  or 
NECMA  to  which  the  hospitals  in  the 
county  seek  reclassification:  or 

(2)  Aggregate  hourly  wage  weighted 
for  occupational  mix.  The  aggregate 
average  hourly  wage  of  all  hospitals  in 
the  urban  county,  weighted  for 
occupational  categories,  is  at  least  90 
percent  of  the  occupationally  adjusted 
hourly  wage,  in  the  MSA  or  NECMA  to 
which  the  hospitals  in  the  county  seek 
reclassification. 


Subpart  M— Prospective  Payment 
System  for  Inpatient  Hospital  Capital 
Costs 

19.  In  §  412.308,  paragraph  (b)  is 
revised  to  read  as  follows: 

§  412.308    Determining  and  updating  ttte 
Federal  rite. 

•  <         *         •         • 

(b)  Standard  Federal  rate.  The 
standard  Federal  rate  is  used  to 
determine  the  Federal  rate  for  each 
fiscal  year  in  accordance  with  the 
formula  specified  in  paragraph  (c)  of 
this  section. 

(1)  HCFA  determines  the  standard 
Federal  rate  by  adjusting  the  FY  1992 
updated  national  average  cost  per 
discharge  by  a  factor  so  that  estimated 
aggregate  payments  based  on  the 
standard  Federal  rate  adjusted  by  the 
payment  adjustments  described  in 

§  412.312(b)  equal  estimated  aggregate 
payments  based  solely  on  the  national 
average  cost  per  discharge. 

(2)  Effective  FY  1994,  the  standard 
Federal  rate  used  to  determine  the 
Federal  rate  each  year  under  paragraph 
(c)  of  this  section  is  reduced  by  7.4 
percent. 

•  •        •        •        • 

20.  In  §  412.320.  paragraph  (b)(2)  is 
revised  to  read  as  follows: 

§412.320    Disproportionate  share 
adjustment  factor. 

•  •         •         •         • 

(b)*   •  * 

(2)  If  a  hospital  meets  the  criteria  in 
§  412.106(c)(2)  for  purposes  of  hospital 
inpatient  operating  prospective 
payments,  the  disproportionate  share 
adjustment  factor  is  the  factor  that 
results  from  deeming  the  hospital  to 
have  the  same  disproportionate  share 
patient  percentage  that  would  yield  its 
operating  disproportionate  share 
adjustmmit. 

21.  In  §  412.336.  paragraph  (d)  is 
added  to  read  as  follows: 


46340  Federal  Register  /  Vol.  58.  No.  168  /  Wednesday,  September  1,  1993  /  Rules  and  Regulations 


§  41 2.336    Transition  period  payment 
mathodoiogies. 

«         tt         •         *         * 

(d)  Special  Fule  for  Redetermination 
of  Hospital  Payment  Methodology.  For 
cost  reporting  periods  beginning  on  or 
after  October  1 .  1993,  the  intermediary 
redetermines  the  hospital  payment 
methodologies  to  take  into  account  the 
reduction  to  the  standard  Federal  rate 
provided  in  §  412.308(b)(2): 

(1)  For  a  hospital  paid  under  the  fully 
prospective  payment  methodology  in 
the  last  hospital  cost  reporting  period 
beginning  before  October  1,  1993.  the 
intermediary  compares  the  hospital's  FY 
1994  hospital-specific  rate  with  the 
hospital's  FY  1994  Federal  rate  (after 
taking  into  account  the  estimated  effect 
of  tbe  payment  adjustments  and  outlier 
payments). 

(i)  A  hospital  with  a  FY  1994  hospital- 
specific  rate  that  is  above  the  FY  1994 
adjusted  Federal  rate  is  paid  under  the 
hold-harmless  payment  methodology 
described  in  §412.344. 

(ii)  Subject  to  the  provisions  of 
§412  328(f),  a  hospital  with  a  FY  1994 
hospital-specific  rate  that  is  below  the 
FY  1994  adjusted  Federal  rate  continues 
to  be  paid  under  the  fully  pro.spective 
payment  methodology  as  described  in 
§412.340. 

(iii)  The  intermediary  notifies  the 
hospital  of  the  new  determination  of  the 
hospital's  payment  methodology  within 
90  days  of  the  hospital's  first  cost 
reporting  period  beginning  on  or  after 
October  1,  1993.  The  new  determination 
is  effective  to  the  beginning  of  the 
hospital's  first  cost  reporting  period 
beginning  on  or  after  October  1.  1993. 

(2)  A  hospital  paid  under  the  hold- 
harmless  payment  methodology  in  the 
last  cost  reporting  period  beginning 
before  October  1,  1993,  will  continue  to 
be  paid  in  accordance  with  the 
provisions  of  §  412.344. 

B.  Fart  413  is  amended  as  follows: 

PART  413— PRINCIPLES  OF 
REASONABLE  COST 
REIMBURSEMENT:  PAYMENT  FOR 
END-STAGE  RENAL  DISEASE 
SERVICES 

1.  The  authority  citation  for  part  413 
is  revised  to  read  as  follows: 

Authority:  Sees  1102. 1814(b),  1815, 
1833(a),  (i),  and  (n),  1861(v),  1871, 1881, 
1883,  and  1886  of  the  Social  Security  Act  (42 
U.S.C.  1302, 1395f[b),  1395g.  13951(a),  (i), 
and  (n),  1395x(v),  I395hh.  1395rr,  1395tt, 
and  1395ww);  sec.  104(c)  of  Pub.  L.  100-360 
as  amended  by  sec.  608(d)(3)  of  Pub.  L.  100- 
485  (42  U.S.C.  1395WW  (note)):  and  sec. 
101(c)  of  Pub.  L.  101-234  (42  U.S.C.  1395ww 
(note)). 


Subpart  C— Limits  on  Cost 
Reimbursenfient 

2.  Section  413.40  is  revised  to  read  as 
follows: 

§  41 3.40    Ceiling  on  the  rate  of  increase  in 
hospital  inpatient  costs. 

(a)  Introduction — (1)  Scope.  This 
section  implements  section  1886(b)  of 
the  Act,  establishing  a  ceiling  on  the 
rate  of  increase  in  operating  costs  per 
case  for  hospital  inpatient  services 
furnished  to  Medicare  beneficiaries  that 
will  be  recognized  as  reasonable  for 
purposes  of  determining  the  amount  of 
Medicare  payment.  This  rate-of-increase 
ceiling  applies  to  hospital  cost  reporting 
periods  beginning  on  or  after  October  1. 
1982.  This  section  also  sets  forth  rules 
governing  exemptions  from  and 
adjustments  to  the  ceiling. 

(2)  Applicability,  (i)  This  section  is 
not  applicable  to — 

(A)  Hospitals  reimbursed  in 
accordance  with  section  1814(b)(3)  of 
the  Act  or  under  State  reimbursement 
control  systems  that  have  been 
approved  under  section  1886(c)  of  the 
Act  and  subpart  C  of  part  403  of  this 
chapter;  or 

(B)  Hospitals  that  are  paid  under  the 
prospective  payment  systems  for 
inpatient  hospital  services  in 
accordance  with  section  1886  (d)  and  (g) 
of  the  Act  and  part  412  of  this  chapter. 

(ii)  For  cost  reporting  periods 
beginning  on  or  after  October  1,  1983, 
this  section  applies  to  hospitals 
excluded  from  the  prospective  payment 
system  in  accordance  with  §412.23  of 
this  chapter,  and  psychiatric  and 
rehabilitation  units  (distinct  parts) 
excluded  from  the  prospective  payment 
system  in  accordance  with  §§  412.25 
through  412.30  of  this  chapter. 

(3)  Definitions.  As  used  in  this 
section — 

Ceiling  is  the  aggregate  upper  limit  on 
the  amount  of  a  hospital's  net  Medicare 
inpatient  operating  costs  that  the 
program  will  recognize  for  payment 
purposes.  For  each  cost  reporting 
period,  the  ceiling  is  determined  by 
multiplying  the  updated  target  amount, 
as  defined  in  this  paragraph,  for  that 
period  by  the  number  of  Medicare 
discharges  during  that  period. 

Dote  of  discharge  is  the  earliest  of  the 
following  dates: 

(A)  The  date  the  patient  has 
exhausted  Medicare  Part  A  hospital 
inpatient  benefits  (including  the 
election  to  use  lifetime  reserve  days) 
during  his  or  her  spell  of  illness. 

(B)  The  date  the  patient  is  formally 
released  as  specified  in  §412.4(a)(l)  of 
this  chapter. 

(C)  The  date  the  patient  is  transferred 
lo  another  facility. 


(D)  The  date  the  patient  dies. 

Market  basket  index  is  HCFA's 
projection  of  the  annual  percentage 
increase  in  hospital  inpatient  operating 
costs.  The  market  basket  index  is  a  wage 
and  price  index  that  incorporates 
weighted  indicators  of  changes  in  wages 
and  prices  that  are  represerrtative  of  the 
mix  of  goods  and  services  included  in 
the  most  common  categories  of  hospital 
inpatient  operating  costs  subject  to  the 
ceiling,  as  described  in  paragraph  (c)(1) 
of  this  section. 

Net  inpatient  operating  costs  include 
the  costs  of  routine  services,  ancillary 
services,  and  intensive  care  services  (as 
defined  in  §  413.53(b))  incurred  by  a 
hospital  in  furnishing  covered  inpatient 
services  to  Medicare  beneficiaries.  Net 
inpatient  operating  costs  exclude 
capital-related  costs  as  described  in 
§  413.130,  the  costs  of  approved  medical 
education  programs  as  described  in 
§§413.85  and  413.86,  and  heart,  kidney, 
and  liver  acquisition  costs  incurred  by 
approved  transplantation  centers.  These  • 
costs  are  identified  and  excluded  from 
inpatient  operating  costs  before  the 
application  of  the  ceiling. 

Hate-of- increase  percentage  is  the 
percentage  by  which  each  hospital's 
target  amount  from  the  preceding 
Federal  fiscal  year  is  increased. 

Target  amount  is  the  per  discharge 
(case)  limitation,  derived  from  the 
hospital's  allowable  net  Medicare 
inpatient  operating  costs  in  the 
hospital's  base  year,  and  updated  for 
each  subsequent  hospital  cost  reporting 
period  by  the  appropriate  annual  rate- 
of-increase  percentage. 

Update  adjustment  percentage  is  the 
percentage  by  which  a  hospital's 
allowable  inpatient  operating  service 
costs  for  the  12-month  cost  reporting 
period  beginning  in  Federal  fiscal  year 
1990  exceeds  the  hospital's  ceiling  for 
that  period. 

Update  factor  is  the  decimal 
equivalent  of  the  rate-of-increase 
percentage.  The  update  factor  is  the 
value  by  which  a  hospital's  target 
amount  for  the  preceding  year  is 
multiplied  in  order  to  determine  the 
target  amount  for  the  following  year.  For 
example,  if  the  rate-of-increase 
percentage  for  a  year  is  2.7  percent,  the 
update  factor  for  that  year  is  1.027. 

(b)  Cosf  reporting  periods  subject  to 
the  rate-of-increase  ceiling — (1)  Base 
period.  Each  hospital's  target  amount  is 
based  on  its  allowable  net  inpatient 
operating  costs  per  case  from  the  cost 
reporting  period  of  at  least  12  months 
immediately  preceding  the  first  cost 
reporting  period  subject  to  tbe  rate-of- 
increase  ceiling  established  under  this 
section.  If  the  immediately  preceding 
cost  reporting  period  is  a  short  reporting 
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period  (fewer  than  12  months),  the  first 
period  of  at  least  12  months  subsequent 
to  that  short  period  is  the  base  period. 

(i)  The  target  amount  established 
under  this  provision  remains  appHcable 
to  a  hospital  or  excluded  distinct  part 
hospital  unit,  as  described  in  §§412.25 
through-412.30  of  this  chapter,  despite 
intervening  cost  reporting  periods 
during  which  the  hospital  or  excluded 
distinct  part  hospital  unit  is  not  subject 
to  the  ceiling  as  a  result  of  other 
provisions  of  the  law  or  regulations,  or 
nonparticipation  in  the  Medicare 
program,  unless  the  hospital  or 
excluded  distinct  part  hospital  unit . 
qualifies  as  a  new  hospital  or  excluded 
distinct  part  hospital  unit  under  the 
provisions  of  paragraph  (0  of  this 
section. 

(ii)  The  base  period  for  a  newly 
established  excluded  distinct  part  unit 
is  the  first  cost  reporting  period  of  at 
least  12  months  following  the  unit's 
certification  to  participate  in  the 
Medicare  program. 

(iii)  When  tne  operational  structure  of 
a  hospital  or  distinct  part  unit  changes 
(that  is,  a  freestanding  hospital  becomes 
a  distinct  part  unit  or  vice  versa)  the 
base  period  is  the  first  cost  reporting 
period  of  at  least  12  months  effective 
with  the  revised  Medicare  certification 
classification. 

(2)  Periods  subject  to  the  ceiling.  The 
ceiling  established  under  this  section 
applies  to  all  cost  reporting  periods 
that— 

(i)  Begin  on  or  after  October  1, 1982; 
and 

(ii)  Immediately  follow  the  base 
period  established  under  paragraph 
(b)(1)  of  this  section  unless  the 
exception  in  paragraph  (b)(3)  of  this 
section  is  applicable. 

(3)  Perioas  of  other  than  12  months. 
The  ceiling  established  under  this 
section  does  not  apply  to  cost  reporting 
periods  of  fewer  than  12  months  that 
occur  in  conjunction  with  a  change  in 
operation  of  the  facility,  as  defined  in 
paragraph  (b)(l)(iii)  of  this  section,  as  a 
result  of  changes  in  ovmership,  merger, 
or  consolidation.  However,  the  ceiling 
applies  to  cost  reporting  periods  of 
fewer  than  12  months  that  result  solely 
from  the  approval  of  a  hospital's  request 
for  a  change  in  accounting  cycle,  as 
specified  in  §413. 24(f)(3). 

(c)  Costs  subject  to  the  ceiling— {I) 
Applicability.  The  ceiling  established 
under  this  section  applies  to  net 
operating  costs  incurred  by  a  hospital  in 
furnishing  inpatient  hospital  services  to 
Medicare  beneficiaries. 

(2)  Rateof- increase  percentages  and 
update  factors.  The  applicable  rate-of- 
increase  percentages  and  update  factors 
are  determined  as  follows: 


(i)  Federal  fiscal  year  1986.  The 
applicable  rate-of-increase  percentage 
for  cost  reporting  periods  beginning  on 
or  after  October  1, 1985  and  before 
September  30, 1986  is  five  twenty- 
fourths  of  one  percent,  and  the  update 
factor  is  1.00208333.  For  purposes  of 
determining  the  target  amount  for  cost 
reporting  periods  beginn  ng  on  or  after 
October  1. 1986,  the  applicable 
percentage  increase  for  cost  reporting 
periods  beginning  during  Federal  fiscal 
year  1986  is  deemed  to  have  been  one- 
half  percent,  and  the  update  factor  is 
1.005. 

(ii)  Federal  fiscal  year  1987.  The 
applicable  rate-of-increa.'ie  percentage 
for  cost  reporting  periods  beginning  on 
or  after  October  1, 1986  end  before 
September  30, 1987  is  1.15  percent;  the 
update  factor  is  1.0115. 

(iii)  Federal  fiscal  year  1988.  The 
applicable  rate-of-increase  percentage 
for  cost  reporting  periods  beginning  on 
or  after  October  1.  1987  £  nd  before 
October  1, 1988  is  2.3238  percent;  the 
update  factor  is  1.02323f .  For  purposes 
of  updating  the  target  an^ount  for  cost 
reporting  periods  beginning  on  or  after 
October  1, 1988,  the  rate-of-increase 
percentage  for  cost  reporting  periods 
beginning  during  FY  1988  is  deemed  to 
have  been  2.7  percent;  the  update  factor 
is  deemed  to  have  been  :  .027. 

(iv)  Federal  fiscal  year  1989  through 
Federal  fiscal  year  1993.  The  applicable 
rate-of-increase  percentage  for  cost 
reporting  periods  beginn  ng  on  or  after 
October  1, 1988.  and  before  October  1, 
1993.  is  the  percentage  ir  crease 
projected  by  the  hospital  market  basket 
index  (as  defined  in  paragraph  (a)(3)  of 
this  section). 

(v)  Federal  fiscal  year   994  through 
Federal  fiscal  year  1997.  The  applicable 
rate-of-increase  percentage  for  cost 
reporting  periods  beginn  ng  on  or  after 
October  1, 1993,  and  befcre  October  1, 
1998.  is  the  market  basket  percentage 
increase  minus  the  lesser  of,  1 
percentage  point,  or  the  percentage 
point  difference  between  10  percent  and 
the  hospitals  "update  adjustment 
percentage"  (as  defined  i  i  paragraph 
(a)(3)  of  this  section);  for  hospitals  with 
an  "update  adjustment  percentage"  of  at 
least  10  percent,  the  appl  cable  rate-of- 
increase  percentage  is  tht  market  basket 
percentage  increase.  The  'update 
adjustment  percentage"  i .  increased  in 
each  Federal  fiscal  year  by  the  sum  of 
the  hospital's  applicable  -eductions 
applied  to  the  market  bas  cet  percentage 
increase  for  previous  Fed  iral  fiscal 
years. 

(vi)  Federal  fiscal  year  1998  and 
following.  The  applicable  rate-of- 
increase  percentage  for  cc  st  reporting 
periods  beginning  on  or  after  October  1. 


1998.  is  the  percentage  increase 
projected  by  the  hospital  market  basket 
index. 

(3)  Target  amount.  The  intermediary 
will  establish  a  target  amount  for  each 
hospital.  The  target  amount  for  each 
cost  reporting  period  is  determined  as 
follows: 

(i)  For  the  first  cost  reporting  period 
to  which  this  ceiling  applies,  the  target 
amount  equals  the  hospital's  allowable 
net  inpatient  operating  costs  per  case  for 
the  hospital's  base  period  increased  by 
the  update  factor  for  the  subject  period. 

(ii)  For  subsequent  cost  reporting 
periods,  the  target  amount  equals  the 
hospital's  target  amount  for  the  previous 
cost  reporting  period  increased  by  the 
update  factor  for  the  subject  cost 
reporting  period,  unless  the  provisions 
of  paragraph  (c)(4)(ii)  of  this  section 
apply. 

{4)  Applicable  update  factor,  (i)  The 
applicable  update  factor  is  derived  from 
the  prospectively  determined  rate-of- 
increase  percentage  published  by  HCFA. 
The  update  factor  for  each  Federal  fiscal 
year  is  applied  prospectively  to  the 
target  amount  for  each  cost  reporting 
period  beginning  during  the  Federal 
fiscal  year. 

(ii)  In  the  case  of  cost  reporting 
periods  of  less  than  12  months,  the 
target  amount  determined  for  a 
hospital's  first  cost  repMJrting  period 
beginning  in  a  Federal  fiscal  year 
applies  to  subsequent  periods  begiiming 
in  the  same  Federal  fiscal  year. 

(d)  Application  of  the  target  amount 
in  determining  the  amount  of 
payment — (1)  General  process,  (i)  At  the 
end  of  each  cost  reporting  period  subject 
to  this  section,  the  hospital's 
intermediary  will  compare  a  hospital's 
allowable  net  inpatient  operating  costs 
with  that  hospital's  ceiling  (as  defined 
in  paragraph  (a)(3)  of  this  section)  for 
that  period. 

(ii)  The  hospital's  actual  allowable 
costs  will  be  determined  without  regard 
to  the  lesser  of  cost  or  charges 
provisions  of  §  413.13,  and  in 
accordance  with  the  provisions  of 
paragraphs  (d)(2)  or  (d)(3)  of  this 
section,  as  applicable. 

(2)  Net  inpatient  operating  costs  are 
less  than  or  equal  to  the  ceiling.  If  a 
hospital's  allowable  net  inpatient 
operating  costs  do  not  exceed  the 
hospital's  ceiling,  payment  to  the 
hospital  v»rill  be  determined  on  the  basis 
of  the  lower  of  the — 

(i)  Net  inpatient  operating  costs  plus 
50  percent  of  the  difference  between 
inpatient  operating  costs  and  the 
ceiling;  or 

(ii)  Net  inpatient  operating  costs  plus 
5  percent  of  the  ceihng. 
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(3)  Net  inpatient  operating  costs  are 
greater  than  the  ceiling.  For  cost 
reporting  periods  beginning  on  or  after 
October  1, 1991,  if  a  hospital's  allowable 
net  inpatient  operating  costs  exceed  the 
hospital's  ceiling,  payment  will  be 
based  on  the  lower  of  the — 

(i)  Ceiling  plus  50  percent  of  the 
allowable  net  inpatient  operating  costs 
in  excess  of  the  ceiling;  or 

(ii)  110  percent  of  the  ceiling. 

(e)  Hospital  requests  regarding 
adjustments  to  the  payment  allowed 
under  the  rate-of-increase  ceiling — (1) 
Timing  of  application  A  hospital  may 
request  an  adjustment  to  the  rate-of- 
increase  ceiling  imposed  under  this 
section.  The  hospital's  request  to  its 
fiscal  intermediar}'  may  be  made  upon 
receipt  of  the  intermediary's  notice  of 
amount  of  program  reimbursement 
(NPR)  and  must  be  made  no  later  than 
180  days  after  the  date  on  the 
intermediar>''s  NPR  for  the  cost 
reporting  period  for  which  the  hospital 
requests  an  adjustment. 

(2)  Intermediary  recommendation. 
Unless  HCFA  has  authorized  the 
intermediary  to  make  the  decision,  the 
intermediary  makes  a  recommendation 
on  the  hospital's  request  to  HCFA, 
which  makes  the  decision.  HCFA  issues 
a  decision  to  the  intermediary  no  later 
than  180  days  after  receipt  of  the 
completed  application  and  the 
intermediary's  recommendation. 

(3)  Intermediary  decision.  If  HCFA 
has  authorized  the  intermediary  to  make 
the  decision,  the  intermediary  issues  a 
decision  no  later  than  180  days  after 
receipt  of  the  completed  application. 

(4)  Notification  and  revww.  (i)  The 
intermediary  notifies  the  hospital  of  the 
decision,  including  a  full  explanation  of 
the  grounds  for  the  decision.  A  decision 
issiMd  imder  paragraph  (e)(2)  or  (e)(3)  of 
this  section  is  considered  final  unless 
the  hospital  submits  additional 
information  and  requests  a  review  of  the 
decision  no  later  than  180  days  after  the 
date  on  the  intermediary's  notice  of  the 
decision. 

(ii)  The  final  decision  is  subject  to 
review  under  the  provider 
reimbursement  determination  and 
appeal  procedures  in  subpart  R  of  part 
405  of  this  chapter,  provided  the 
hospital  has  received  aa  NPR  for  the 
cost  reporting  period  in  question,  and 
the  NPR  disallows  costs  for  which  the 
hospital  had  requested  an  adjustment 
(see  the  definitions  in  §  405.1801(a)  of 
this  chapter  and  the  provisions 
regarding  a  provider's  right  to  a  Board 
hearing  in  $405.1835  of  this  chapter). 

(5)  Extending  time  limit  for  PRRB 
review  of  NPR.  The  time  required  to 
review  the  request  is  considered  good 
cause  for  the  granting  of  an  extension  of 


the  time  limit  to  apply  for  review  of  the 
notice  of  amount  of  program 
reimbursement  by  the  Provider 
Reimbursement  Review  Board,  as 
specified  in  §  405.1841(b)  of  this 
chapter. 

(6)  Applicability.  The  provisions  in 
paragraphs  (e)(1)  through  (e)(S)  of  this 
section  apply  to  a  hospital's  initial 
request  for  an  adjustment  and  to  a 
request  for  a  review  of  the  original 
decision  based  on  additional  data. 

(f)  Exemptions — (1)  New  hospitals,  (i) 
A  new  hospital  is  exempt  from  the  rate- 
of-increase  ceiling  imposed  under  this 
section.  The  exemption  begins  when  the 
hospital  aa:epts  its  first  patient  and 
ends  at  the  end  of  the  first  cost  reporting 
period  ending  at  least  2  years  after  the 
hospital  accepts  its  first  patient.  The 
first  cost  reporting  period  of  at  least  12 
months  beginning  at  least  1  year  after 
the  hospital  accepts  its  first  patient  is 
the  base  year,  in  accordance  with 
paragraph  (b)  of  this  section.  For 
purposes  of  this  section,  a  new  hospital 
is  a  provider  of  hospital  inpatient 
services  that — 

(A)  Has  operated  as  the  type  of 
hospital  for  which  HCFA  granted  it 
approval  to  participate  in  the  Medicare 
program,  under  present  or  previous 
ownership  (or  both),  for  less  than  two 
full  years;  and 

(B)  Has  provided  the  type  of  hospital 
inpatient  services  for  which  HCFA 
granted  it  approval  to  participate  in  the 
Medicare  program,  for  less  than  two 
years. 

(ii)  Within  180  days  of  the  date  a 
hospital  is  excluded  from  the 
prospective  payment  system,  the 
intermediary  determines  whether  the 
hospital  is  exempt  from  the  rate-of- 
increase  ceiling.  The  intermediary 
notifies  the  hospital  of  its  determination 
and  the  hospital's  base  period. 

(iii)  A  decision  issued  under 
paragraph  (0(1)  of  this  section  is 
considered  final  unless  the  hospital 
submits  additional  information  and 
requests  a  review  of  the  decision  no 
later  than  180  days  after  the  date  on  the 
intermediary's  notice  of  the  decision. 
The  final  decision  is  subject  to  review 
under  the  provider  reimbursement 
determination  and  appeal  procedures  in 
subpart  R  of  part  405  of  this  chapter, 
provided  the  hospital  has  received  an 
NPR  for  the  cost  reporting  period  in 
question  and  the  NPR  does  not  reflect 
an  exemption  (see  the  definitions  in 
§  405.1801(a)  of  this  chapter  and  the 
provisions  regarding  a  provider's  right 
to  a  Board  hearing  in  §405.1835  of  this 
chapter). 

(2)  New  distinct  part  units.  A  newly 
established  distinct  part  unit  that  is 
excluded  from  the  prospective  payment 


system  under  the  provisions  of 
§§412.25  through  412.30  of  this  chapter 
does  not  qualify  for  the  exemption 
afforded  to  a  new  hospital  under 
paragraph  (f)(1)  of  this  section  unless 
the  distinct  part  unit  is  located  in  an 
acute  care  hospital  that,  if  it  were 
subject  to  the  provisions  of  this  section, 
would  qualify  as  a  new  hospital  under 
paragraph  (f)(1)  of  this  section. 

(3)  Risk-basis  HMOs.  Items  or  services 
that  are  furnished  to  beneficiaries 
enrolled  in  an  HMO  by  a  hospital  that 
is  either  owned  or  operated  by  a  risk- 
basis  HMO  or  related  to  a  risk-basis 
HMO  by  common  ownership  or  control 
are  exempt  from  the  rate-of-increase 
ceiling  (see  the  definition  of  an  entity 
with  a  risk  sharing  contract  in  §  417.401 
of  this  chapter). 

(g)  Adjustments — (1)  General  rule. 
HCFA  may  adjust  the  amount  of  the 
operating  costs  considered  in 
establishing  the  rate-of-increase  ceiling 
for  one  or  more  cost  reporting  periods, 
including  both  periods  subject  to  the 
ceiling  and  the  hospital's  base  period, 
under  the  circumstances  specified 
below.  When  an  adjustment  is  requested 
by  the  hospital,  HCFA  makes  an 
adjustment  only  to  the  extent  that  the 
hospital's  operating  costs  are 
reasonable,  attributable  to  the 
circumstances  specified,  separately 
identified  by  the  hospital,  and  verified 
by  the  intermediary.  HCFA  may  grant  an 
adjustment  requested  by  the  hospital 
only  if  a  hospital's  op>erating  costs 
exceed  the  rate-of-increase  ceiling 
imposed  under  this  section. 

(2)  Extraordinary  circumstances. 
HCFA  may  make  an  adjustment  to  take 
into  account  unusual  costs  (in  either  a 
cost  reporting  period  subject  to  the 
ceiling  or  the  hospital's  base  period)  due 
to  extraordinary  circumstances  beyond 
the  hospital's  control.  These 
circumstances  include,  but  are  not 
limited  to,  strikes,  fire,  earthquakes, 
floods,  or  similar  unusual  occurrences 
with  substantial  cost  effects. 

(3)  Comparability  of  cost  reporting 
periods — (i)  Adjustment  for  distortion. 
HCFA  may  make  an  adjustment  to  take 
into  account  factors  that  would  result  in 
a  significant  distortion  in  the  operating 
costs  of  inpatient  hospital  services 
between  the  base  year  and  the  cost 
reporting  period  subject  to  the  limits. 

(ii)  Factors.  The  adjustments 
described  in  paragraph  (g)(3)(i)  of  this 
section,  include».but  are  not  Umited  to, 
adjustments  to  take  into  account: 

(A)  PICA  taxes  (if  the  hospital  did  not 
incur  costs  for  PICA  taxes  in  its  base 
period). 

(B)  Services  billed  under  part'B  of 
Medicare  during  the  base  period,  but 


Federal  Register  1  Vol.  58.  No.  168  /  Wednesday.  September  1.  1993  /  Rules  and  RegulaUons  46343 


paid  under  part  A  during  the  subject 
cost  reporting  period. 

(C)  Malpractice  insurance  costs  (if 
malpractice  costs  were  not  included  in 
the  base  year  operating  costs). 

(D)  Increases  in  service  intensity  or 
length  of  stay  attributable  to  changes  in 
the  type  of  patient  served. 

(E)  A  change  in  the  inpatient  hospital 
services  that  a  hospital  provides,  and 
that  are  customarily  provided  directly 
by  similar  hospitals,  such  as  an  addition 
or  discontinuation  of  services  or 
treatment  programs. 

(F)  The  manipulation  of  discharges  to 
increase  reimbursement. 

(iii)  Adjusting  operating  costs. 
Without  a  formal  request  from  a 
hospital.  HCFA  may  adjust  the  amount 
of  operating  costs  determined  under 
paragraph  (c)(1)  of  this  section  to  take 
into  account  certain  adjustments.  These 
adjustments  include,  but  are  not  limited 
to,  adjustments  under  paragraphs 
(g)(3)(ii)  (A).  (B).  (C).  (E),  and  (F)  of  this 
section. 

(4)  Significant  wage  increase— {i) 
Criteria.  HCFA  may  make  an  adjustment 
to  take  into  account  a  significant 
increase  in  wages  occurring  between  the 
base  period  and  the  cost  reporting 
period  subject  to  the  ceiling  if  there  is 
a  significant  increase  in  the  average 
hourly  wage  for  the  geographic  area  in 
which  the  hospital  is  located 
(determined  by  reference  to  the  wage 
index  for  prospective  payment  hospitals 
without  regard  to  geographic 
reclassifications  under  sections  1886(d) 
(8)  and  (10)  of  the  Act).  For  this 
purpose,  there  is  a  significant  wage 
increase  if  the  wage  index  value  based 
on  wage  survey  data  collected  for  the 
cost  reporting  period  subject  to  the 
ceiling  is  at  least  8.0  percent  higher  than 
the  wage  index  value  based  on  survey 
data  collected  for  the  base  year  cost 
reporting  period.  If  survey  data  are  not 
available  for  the  cost  reporting  periods 
used  in  the  comparison,  the  wage  index 
value  based  on  the  latest  available 
survey  data  collected  prior  to  that  cost 
reporting  period  is  used. 

(ii)  Amount  of  the  adjustment.  The 
adjustment  for  a  significant  wage 
increase  equals  the  amount  by  which 
the  lesser  of  the  following  calculations 
exceeds  108  percent  of  the  increase  in 
the  national  average  hourly  earnings  for 
hospital  workers: 

(A)  The  rate  of  increase  in  the  average 
hourly  wage  in  the  geographic  area 
(determined  by  applying  the  applicable 
increase  in  the  area  wage  index  value  to 
the  rate  of  increase  in  the  national 
average  hourly  earnings  for  hospital 
workers). 

(B)  The  rate  of  increase  in  the 
hospital's  average  hourly  wage. 


(5)  Adjustment  limitaticns.  For  cost 
reporting  periods  beginning  on  or  after 
October  1. 1993.  and  before  October  1. 
1998,  the  payment  reductons  under 
paragraph  (c)(2)(v)  of  this  section  will 
not  be  considered  when  determining 
adjustments  under  this  paragraph. 

(h)  (Reserved) 

(i)  Assignment  of  a  new  base  period— 
(1)  General  rule,  (i)  Effective  with  cost 
reporting  periods  beginning  on  or  after 
April  1. 1990.  HCFA  may  assign  a  new 
base  period  to  establish  a  -evised  ceiling 
iT  the  new  base  period  is  more 
representative  of  the  reasonable  and 
necessary  cost  of  furnishing  inpatient 
services  and  all  the  follow  ing  conditions 
apply: 

(A)  The  actual  allowabh  inpatient 
costs  of  the  hospital  in  the  cost 
reporting  period  that  would  be  affected 
by  the  revised  ceiling  exceed  the  target 
amount  established  under  paragraph  (c) 
of  this  section. 

(B)  The  hospital  documents  that  the 
higher  costs  are  the  result  of  substantial 
and  permanent  changes  in  furnishing 
patient  care  services  since  the  base 
period.  In  making  this  determination. 
HCFA  takes  into  consideration  the 
following  factors: 

(;)  Changes  in  the  services  provided 
by  the  hospital. 

(2)  Changes  in  applicable  technologies 
and  medical  practices. 

[3]  Differences  in  the  severity  of 
illness  among  patients  or  types  of 
patients  served. 

(C)  The  adjustments  described  in 
paragraph  (g)  of  this  section  would  not 
result  in  recognition  of  the  reasonable 
and  necessary  costs  of  providing 
inpatient  services. 

(ii)  The  revised  ceiling  is  based  on  the 
necessary  and  proper  cos  s  incurred 
during  the  new  base  period. 

(A)  Increases  in  overhead  costs  (for 
example,  administrative  and  general 
costs  and  housekeeping  costs)  are  not 
taken  into  consideration  unless  the 
hospital  documents  that  these  increases 
result  from  substantial  ard  permanent 
changes  in  furnishing  patient  care 
services. 

(B)  In  determining  whether  wage 
increases  are  necessary  and  proper. 
HCFA  takes  into  consideration  whether 
increases  in  wages  and  wage-related 
costs  for  hospitals  in  the  abor  market 
area  exceed  the  national  average 
increase. 

(2)  New  base  period.  Tie  new  base 
period  is  the  first  cost  reporting  period 
that  is  12  months  or  longir  that  reflects 
the  substantial  and  perm  ment  change. 

(3)  New  applicable  rati  -of-increase 
percentages  and  update  j  actors.  The 
revised  target  amount  resulting  from  the 
assignment  of  a  new  base  period  is 


increased  by  the  applicable  rate-of- 
increase  percentages  (update  factors) 
described  in  paragraph  (c)(2)  of  this 
section. 

Subpart  F— Specific  Categories  of 
Costs 

3.  Section  413.86  is  amended  as 
follows: 

a.  In  paragraph  (b).  the  definition 
"Primary  care  resident"  is  added,  in 
alphabetical  order. 

b.  Paragraph  (e)(3)  is  revised. 

c.  In  paragraph  (g)(1).  an  additional 
sentence  is  added  after  the  first 
sentence. 

d.  In  paragraph  (h)(2).  in  the  second 
sentence,  the  phrase  "On  or  before  July 
1, 1986  and  before  July  1. 1987."  is 
revised  to  read  "On  or  after  July  1. 1986. 
and  before  July  1,1987.", 

The  revision  and  additions  are  to  read 
as  follows: 

§  41 3.86    Direct  graduate  medtcal 
•ducation  payments. 

•         •         •         •         • 

(b)«   •   • 

Primary  care  resident  is  a  resident 
enrolled  in  an  approved  medical 
residency  training  program  in  family 
medicine,  general  internal  medicine, 
general  pediatrics,  preventive  medicine, 
geriatric  medicine  or  osteopathic 
general  practice. 

(e)*  •  • 

(3)  For  cost  reporting  periods 
beginning  on  or  after  July  1.  1986.  For 
cost  reporting  periods  beginning  on  or 
after  July  1. 1986,  a  hospitals  base- 
period  per  resident  amount  is  adjusted 
as  follows: 

(i)  Except  as  provided  in  paragraph 
(e)(3)(ii)  of  this  section,  each  hospital's 
per  resident  amount  for  the  previous 
cost  reporting  is  adjusted  by  the 
projected  change  in  the  CPI-U  for  the 
12-month  cost  reporting  period.  This 
adjustment  is  subject  to  revision  during 
the  settlement  of  the  cost  report  to 
reflect  actual  changes  in  the  CPI-U  that . 
occurred  during  the  cost  reporting 
period. 

(ii)  For  cost  reporting  periods 
beginning  on  or  after  October  1. 1993 
through  September  30, 1995.  each 
hospital's  per  resident  amount  for  the 
previous  cost  reporting  period  will  not 
be  adjusted  for  any  resident  FTEs  who 
are  not  either  a  primary  care  resident  or 
an  obstetrics  and  gynecology  resident. 

(!)•••  Effective  August  10. 1993, 
residents  or  fellows  in  an  approved 
preventive  medicine  residency  or 
fellowship  program  may  also  be  counted 
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as  a  full  FTE  resident  for  up  to  two 
additional  yean  beyond  the  initial 

residency  period  limitations.  •   *   • 

(Catalog;  uf  Federal  Domestic  Assistance 
Progrwn  No.  93.773,  Medicaro — Hospital 
Insurance;  and  Prograni  No.  93.774, 
Medicare— Supplementary  Medical 
Insurar>c«  Program) 

Dated:  August  23. 1993. 
Braca  C  Vladeck. 

Administrator,  Health  Care  Financing 
Adminiitratjon. 

Dated:  August  24. 1993. 
Donna  E.  Shalala. 

Secretary'. 

(Note:  The  following  addendum  and 
appendixes  will  not  appear  In  the  Code  of 
Federal  Regulations.] 

Addendum — Schedule  of  Standardized 
Amounts  EfTective  With  Discharges  On 
or  After  October  1, 1993  and  Update 
Factors  and  Rate-of-Increase 
Percentages  EfTective  With  Cost 
Reporting  Periods  Beginning  On  or 
After  October!,  1993 

/.  Summary  and  Background 

In  this  addendum,  we  are  setting  forth 
the  amounts  and  factors  for  determining 
prospective  payment  rates  for  Medicare 
inpatient  operating  costs  and  Medicare 
inpatient  capital-related  costs.  We  are 
also  setting  forth  new  rate-of-increase 
percentages  for  updating  the  target 
amounts  for  hospitals  and  hospital  units 
excluded  from  the  prospective  payment 
system. 

For  discharges  occurring  on  or  after 
October  1.  1993,  except  for  sole 
commimity  hospitals.  Medicare- 
dependent,  small  rural  hospitals, 
hospitals  located  in  Puerto  Rico,  and 
hospitals  subject  to  the  regional  floor, 
each  hospital's  payment  per  discharge 
under  the  prospective  payment  system 
is  based  on  100  percent  of  the  Federal 
national  rate. 

Sole  community  hospitals  and 
Medicare-dependent,  small  rural 
hospitals  are  paid  based  on  whichever 
of  the  following  rates  yields  the  greatest 
aggregate  payment:  the  Federal  national 
rate  (subject  to  the  regional  floor),  the 
updated  hospital-specific  rate  based  on 
FY  1982  cost  per  discharge,  or  the 
updated  hospital-specific  rate  based  on 
FY  1987  cost  per  discharge.  Hospitals  in 
Puerto  Rico  are  paid  on  the  basis  of  a 
rate  per  discharge  comprised  of  75 
percent  of  a  Puerto  Rico  rate  and  25 
percent  of  a  national  rate  (section 
1886(d)(9)(A)  of  the  Act).  Hospitals 
affected  by  the  regional  floor  are  paid  on 
the  basis  of  85  percent  of  the  Federal 
nationaJ  rate  and  15  percent  of  the 
Federal  regional  rate  (section  13501(f)  of 
Public  Law  103-66  amended  section 


1886(d)(l)(a)(iii)  of  the  Act  to  extend  the 
regional  floor  through  FY  1996). 

As  discussed  below  in  section  U.  we 
are  making  changes  in  the 
determination  of  the  prospective 
payment  rates  for  Medicare  inpatient 
operating  costs.  The  changes,  to  be 
applied  prospectively,  will  affect  the 
calculation  of  the  Federal  rates.  In 
section  III  we  discuss  changes  we  are 
making  in  the  determination  of  the 
prospective  payment  rates  for  Medicare 
inpatient  capital-related  costs.  Section 
IV  sets  forth  our  changes  for 
determining  the  rate-of-increase  limits 
for  hospitals  excluded  from  the 
prospective  payment  system.  The  tables 
to  which  we  refer  in  the  preamble  to  the 
final  rule  are  presented  at  the  end  of  this 
addendum  in  section  V. 

//.  Changes  to  Prospective  Payment 
Rates  for  Inpatient  Operating  Costs  for 
FY  1994 

The  basic  methodology  for 
determining  prospective  payment  rates 
for  inpatient  operating  costs  is  set  forth 
at  §412.63  for  hospitals  located  outside 
of  Puerto  Rico.  The  basic  methodology 
for  determining  the  prospective 
payment  rates  for  inpatient  operating 
costs  for  hospitals  located  in  Puerto 
Rico  is  set  forth  at  §§  412.210  and 
412.212.  Below,  we  discuss  the  manner 
in  which  we  are  changing  some  of  the 
factors  used  for  determining  the 
prospective  payment  rates.  The  Federal 
and  PUerto  Rico  rate  changes  will  be 
effective  with  discharges  occurring  on 
or  after  October  1,  1993.  As  required  by 
section  1886(d)(4)(C)  of  the  Act.  we 
must  adjust  the  ORG  classifications  and 
relative  weights  for  discharges  in  FY 
1994. 

In  summary,  the  standardized 
amounts  set  forth  in  Tables  la.  lb,  and 
Ic  of  section  V  of  this  addendum  were — 

•  Updated  by  1.8  percent  for  urban 
hospitals  and  3.3  percent  for  rural 
hospitals  (that  is,  the  market  basket 
percentage  increase  of  4.3  percent 
minus  2.5  percent  for  urban  areas  and 
the  market  basket  percentage  increase  of 
4.3  percent  minus  1.0  percent  for  rural 
areas); 

•  Adjusted  to  ensure  budget 
neutrality  as  provided  for  in  sections 
1886(d)(4)(C)(iii)  and  (d)(3)(E)  of  the  Act 
by  applying  new  budget  neutrality 
adjustment  factors  to  the  urban  and 
rural  standardized  amounts; 

•  Adjusted  to  ensure  budget 
neutrality  as  provided  for  in  section 
1886(d)(8)(D)  of  the  Act  by  removing  the 
FY  1993  budget  neutrality  factor  and 
applying  a  revised  factor;  and 

•  Adjusted  by  removing  the  FY  1993 
outlier  offsets  and  applying  the  revised 
urban  and  rural  outlier  offsets. 


A.  Calculation  of  Adjusted  Standardized 
Amounts 

1.  Standardization  of  base-year  costs 
or  target  amounts.  Section  1886(d)(2)(A) 
of  the  Act  required  the  establishment  of 
base-year  cost  data  containing  allowable 
operating  costs  per  discharge  of 
inpatient  hospital  services  for  each 
hospital.  The  preamble  to  the  September 
1. 1983  interim  final  rule  (48  FR  39763) 
contains  a  detailed  explanation  of  how 
base-year  cost  data  were  established  in 
the  initial  development  of  standardized 
amounts  for  the  prospective  payment 
system  and  how  they  are  used  in 
computing  the  Federal  rates. 

Section  1886(d)(9)(B)(i)  of  the  Act 
required  that  Medicare  target  amounts 
be  determined  for  each  hospital  located 
in  Puerto  Rir^  for  its  cost  reporting 
period  beginning  in  FY  1987.  The 
September  1, 1987  final  rule  contains  a 
detailed  explanation  of  how  the  target 
amounts  were  determined  and  how  they 
are  used  in  computing  the  Puerto  Rico 
rates  (52  FR  33043,  33066). 

The  standardized  amounts  are  based 
on  per  discharge  averages  of  adjusted 
hospital  costs  from  a  base  period  or,  for 
Puerto  Rico,  adjusted  target  amounts 
from  a  ba.se  period,  updated  and 
otherwise  adjusted  in  accordance  with 
the  provisions  of  section  1886(d)  of  the 
Act.  Sections  1886(d)(2)(C)  and 
(d)(9)(B)(ii)  of  the  Act  required  that  the 
updated  base-year  per  discharge  costs 
and,  for  Puerto  Rico,  the  updated  target 
amounts,  respectively,  be  standardized 
in  order  to  remove  from  the  cost  data 
the  effects  of  certain  sources  of  variation 
in  cost  among  hospitals.  These  include 
case  mix,  differences  in  area  wage 
levels,  cost  of  Uving  adjustments  for 
Alaska  and  Hawaii,  indirect  medical 
education  costs,  and  payments  to 
hospitals  serving  a  disproportionate 
share  of  low-income  patients. 

Since  the  standardized  amounts  have 
already  been  adjusted  for  differences  in 
case  mix.  wages,  cost-of-living,  indirect 
medical  education  costs,  and  payments 
to  hospitals  serving  a  disproportionate 
share  of  low-income  patients,  no 
additional  adjustments  for  these  factors 
for  FY  1994  were  made.  That  is.  the 
standardization  adjustments  reflected  in 
the  FY  1994  standardized  amounts  are 
the  same  as  those  reflected  in  the  FY 
1993  standardized  amounts. 

Sections  1886(d)(2)(H)  and  (d)(3)(E)  of 
the  Act  require  that,  in  making 
payments  under  the  prospective 
payment  system,  the  Secretary  adjust 
the  proportion  of  payments  that  are 
wage-related  (as  estimated  by  the 
Secretary  from  time  to  time).  Beginning 
with  October  1,  1990.  when  the  market 
basket  was  rebased,  we  have  considered 
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71.40  percent  of  costs  to  be  labor-related 
for  purposes  of  the  prospective  payment 
system. 

Comment:  One  commenter  asked  why 
the  ratio  of  the  labor-related  share  of  the 
rural  standardized  amount  to  the 
combined  labor-related  and  nonlabor- 
related  shares  is  higher  than  the  ratio  for 
the  other  urban  and  large  urban 
standardized  amounts,  since  the  wage 
index  values  for  rural  areas  generally  are 
lower. 

Fesponse:  The  difference  results  from 
the  standardization  process.  The  labor- 
related  payment  rate  equals  the  labor- 
related  share  of  the  standardized 
amount  times  the  wage  index.  In  order 
to  determine  the  labor-related  share  of 
each  standardized  amount,  we  first  take 
the  applicable  cost  per  case  for  each 
hospital,  multiply  it  by  the  labor-related 
share  of  the  hospital  market  basket 
(currently  71.40  percent),  and  divide 
that  number  by  the  wage  index  for  the 
hospital.  The  individual  hospital  labor 
shares  are  then  averaged  for  all  rural 
hospitals  to  determine  the  rural  labor- 
related  share.  Since,  as  the  commenter 
points  out,  hospitals  in  rural  areas  tend 
to  have  lower  wage  index  values  than 
hospitals  in  urban  areas,  the  resulting 
labor  share  tends  to  be  higher  for  rural 
hospitals,  if  other  factors  are  equal.  This 
is  because  dividing  a  given  number  by 
a  smaller  number  will  yield  a  larger 
result  than  dividing  it  by  a  larger 
number.  The  process  is  explained  in 
detail  in  the  September  1.  1983,  interim 
fmal  rule  at  48  FR  39765. 

2.  Computing  urban  and  mroJ 
averages  within  geographic  areas. 
Section  lB86(d)(3)  of  the  Act  requires 
the  Secretary  to  compute  three  average 
standardized  amounts  for  discharges 
occurring  in  a  fiscal  year:  One  for 
hospitals  located  in  rural  areas;  one  for 
hospitals  located  in  large  urban  areas; 
and  one  for  hospitals  located  in  other 
urban  areas.  In  addition,  under  section 
1886(d)(9)(B){iii)  of  the  Act.  the  average 
standardized  amount  per  discharge 
must  be  determined  for  hospitals 
located  in  urban  and  rural  areas  in 
Puerto  Rico.  Hospitals  in  Puerto  Rico 
are  paid  a  blend  of  75  percent  of  the 
applicable  Puerto  Rico  standardized 
amo'int  and  25  percent  of  a  national 
standardized  payment  amoimt. 

Section  1886(d)(2)(D)  of  the  Act 
defines  a  "large  urban  area"  as  an  urban 
area  with  a  population  of  more  than 
1,000,000.  la  addition,  section  4009(i)  of 
Public  Law  100-203  provides  that  a 
New  England  County  Metropolitan  Area 
(NECMA)  with  a  population  of  more 
than  970,000  is  classified  as  a  large 
urban  area.  As  required  by  section 
1886(d)(2)(D)  of  the  Act,  population  size 
is  determined  by  the  Secretary  based  on 


the  latest  population  data  pubUshed  by 
the  Bureau  of  the  Census.  L  rban  areas 
that  do  not  meet  the  definition  of  a 
"large  urban  area"  are  refer-ed  to  as 
"other  urban  areas." 

Based  on  1991  populatio  i  estimates 
published  by  the  Bureau  of  the  Census. 
55  large  urban  areas  meet  the  critCTia  to 
be  defined  as  large  urban  areas  for  FY 
1994.  (These  consist  of  the  51  areas 
identified  in  the  proposed  rule,  and  an 
additional  4  areas  identified  as  a  res\ilt 
ofOMB'sJuneSO,  1993,  re'isionstothe  ' 
MSA  definitions.)  These  ar)a8  are 
identified  by  an  asterisk  in  Table  4a. 

Table  la  contains  the  thrae  national 
standardized  amounts  that  continue  to 
be  applicable  to  most  hosp  tals.  Table 
lb  sets  forth  the  27  regional 
standardized  amounts  that  continue  to 
be  applicable  for  hospitals  located  in 
census  areas  subject  to  the  -egional 
floor.  Under  section  1886(c  )(9)(A)(ii)  of 
the  Act,  the  national  stand;  jdized 
payment  amount  applicabl3  to  hospitals 
in  Puerto  Rico  consists  of  t  le  discharge- 
weighted  average  of  the  na  ional  rural 
standardized  amount,  the  rational  large 
urban  standardized  amoun  .  and  the 
national  other  urban  stand;  rdized 
amount  (as  set  forth  in  Tab  e  la).  The 
national  average  standardued  amount 
for  Puerto  Rico  is  set  forth  n  Table  Ic. 
This  table  also  includes  thi  three 
standardized  amounts  that  are 
applicable  to  most  hospitals  in  Puerto 
Rico. 

3.  Updating  the  average  .tandardized 
amounts.  In  accordance  wi  h  section 
1886(d)(3)(A)  of  the  Act.  w  j  are 
updating  the  large  urban,  o  her  urban, 
and  rural  average  standardized  amoimts. 
using  the  applicable  percer  tage 
increases  specified  in  section 
1886(b)(3)(B)(i)  of  the  Act.  Section 
1886(b)(3)(B)(i)(UC)  of  the  /  ct  (as 
amended  by  section  13501(a)  of  Public 
Law  103-66)  specifies  the  following 
update  factors  for  the  standardized 
amounts  for  FY  1994: 

•  The  market  basket  percentage 
increase  of  4.3  percent  minus  2.5 
percent  (that  is  1.8  percent;  for  hospitals 
located  in  urban  areas. 

•  The  market  basket  percentage 
increase  of  4.3  percent  minus  1.0 
percentage  points  (that  is,  '.3  percent) 
for  hospitals  located  in  rurf  1  areas. 

The  percentage  change  ir  the  market 
basket  reflects  the  average  c  hange  in  the 
price  of  goods  and  services  purchased 
by  hospitals  to  furnish  inpetient  care. 
The  most  recent  forecasted  hospital 
market  basket  increase  for  FY  1994  is 
4.3  percent. 

Although  the  update  factor  for  FY 
1994  is  set  by  law,  we  were  required  by 
section  1886(e)(3)(B)  of  the  Act  to  report 
to  Congress  no  later  than  Mirch  1, 1993 


on  our  initial  recommendation  of 
update  factors  for  FY  1994  for  both 
prospective  payment  hospitals  and 
hospitals  excluded  from  the  prospective 
payment  system.  For  general 
information  purposes,  we  published  the 
report  to  Congress  as  app)endix  C  to  the 
proposed  rule.  This  recommendation 
was  based  on  an  earlier  forecast  of  the 
hospital  market  basket  increase.  Our 
final  recommendation  on  the  update 
factors  (which  is  required  by  sections 
1886(e)(4)(A)  and  (e)(5)(A)  of  the  Act),  is 
set  forth  as  appendix  D  to  this  final  rule. 

4.  Other  adjustments  to  the  average 
standardized  amounts — a.  Recalibration 
ofDRG  Weights  and  Updated  Wage 
Index— Budget  Neutrality  Adjustment 
Section  1886(d)(4)(C){iii)  of  the  Act 
specifies  that  beginning  in  FY  1991,  the 
annual  DRG  reclassifications  and 
recalibration  of  the  relative  weights 
must  be  made  in  a  manner  that  assures 
that  aggregate  payments  to  hospitals  are 
not  affected.  As  discussed  in  section  n 
of  the  preamble,  we  normalized  the 
recaUbrated  DRG  weights  by  an 
adjustment  factor,  so  that  the  average 
case  weight  after  recalibration  is  equal 
to  the  average  case  weight  prior  to 
recalibration.  While  this  adjustment  is 
intended  to  ensure  that  recaUbration 
does  not  afiiact  total  payments  to 
hospitals,  our  analysis  indicates  that  the 
normalization  adjustment  does  not 
necessarily  achieve  budget  neutrality 
with  respect  to  aggregate  payments  to 
hospitals. 

Section  1886(d)(3)(E)  of  the  Act 
specifies  that  the  hospital  wage  index 
must  be  updated  based  on  new  survey 
data  no  later  than  October  1, 1990  and 
on  an  annual  basis  beginning  October  1. 
1993.  This  provision  also  requires  that 
any  updates  or  adjustments  to  the  wage 
index  must  be  made  in  a  manner  that 
assures  that  aggregate  payments  to 
hospitals  are  not  affected  by  the  change 
in  the  wage  index. 

To  comply  with  the  requirement  of 
section  1886(d)(4)(C)(iii)  of  the  Act  that 
the  DRG  reclassification  and 
recalibration  of  the  relative  weights  be 
budget  neutral  and  the  requirement  in 
section  1886(d)(.3)(E)  of  the  Act  that  the 
updated  wage  index  be  implemented  in 
a  budget  neutral  manner,  we  compared 
aggregate  payments  using  the  FY  1993 
relative  weights  and  the  wage  index 
effective  October  1, 1992  to  aggregate 
payments  using  the  proposed  FY  1994 
relative  weights  and  wage  index.  The 
same  methodology  was  used  for  the  FY 
1993  budget  neutrahty  adjustment.  (See 
the  discussion  in  the  Septemt)er  1, 1992 
final  rule  (57  FR  39832).)  Based  on  this 
comparison,  we  computed  a  proposed 
budget  neutrality  adjustment  factor 
equal  to  .997819.  The  final  budget 
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neutrality  MHustnMot  factor  is  equal  to 
.999003.  This  budget  neutrality 
adjustment  hdor  is  applied  to  the 
standardized  amounts  without  removing 
the  effects  of  the  FY  1993  budget 
neutrality  adjustment.  We  do  not 
remove  the  prior  budget  neutrality 
adjustment  because  the  statute  requires 
that  aggregate  payments  after  the 
changes  in  the  DRG  relative  weights  and 
wage  index  equal  estimated  payments 
prior  to  the  changes.  If  we  removed  the 
prior  year  adjustment,  we  would  not  be 
able  to  satisfy  this  condition. 

In  addition,  we  are  continuing  to 
apply  the  same  FY  1994  adjustment 
factor  to  the  hospital-specific  rates  that 
are  effective  October  1, 1993,  in  order  to 
ensure  that  we  meet  the  statutory 
requirement  that  aggregate  payments 
neither  increase  nor  decrease  as  a  result 
of  the  implementation  of  the  DRG 
weights  and  updated  wage  index.  (See 
the  discussion  in  the  September  4, 1990 
final  rule  (55  FR  36073).) 

b.  Reclassified  hospitals — budget 
neutrality  adjustment.  Section 
1886(d)(8)(B)  of  the  Act  provides  that 
certain  rural  hospitals  are  deemed 
urban.  In  addition,  section  1886(d)(10) 
of  the  Act  provides  for  the 
reclassification  of  hospitals  based  on 
determinations  by  the  Medicare 
Geographic  Classification  Review  Board 
(MGCRB).  Under  section  1886(d)(10)  of 
the  Act,  a  hospital  may  be  reclassified 
for  purposes  of  the  standardized  amount 
or  the  wage  index,  or  both. 

Section  1886(d)(8)P)  of  the  Act 
specifies  two  budget  neutrality 
objectives  that  must  be  met.  First,  the 
FY  1994  urban  standardized  amounts 
are  to  be  adjusted  so  as  to  assure  that 
total  aggregate  payments  under  the 
prospective  payment  system  after 
implementation  of  the  provisions  of 
sections  1886(d)(8)(B)  and  (C)  and 
1886(d)(10)  of  the  Act  are  equal  to  the 
aggregate  prospective  payments  that 
would  have  been  made  absent  these 
provisions.  Second,  the  rural 
standardized  amounts  are  to  be  adjusted 
to  assure  that  aggregate  payments  to 
rural  hospitals  not  affected  by  these 
provisions  neither  increase  nor  decrease 
as  a  result  of  implementation  of  these 
provisions.  We  note  that  some  rural 
referral  centers  have  been  reclassified 
for  purposes  of  the  standardized 
amount.  The  budget  neutrality 
adjustment  for  geographic 
reclassifications  does  not  include  the 
cost  of  paying  the  other  urban 
standardized  amount  to  rural  referral 
centers  or  hospitals  that  lost  their  rural 
referral  center  status  as  a  result  of 
reclassification,  since  they  are  already 
paid  on  this  basis  in  the  absence  of 
reclassification.  Rather,  the  budget 


neutrality  adjustment  includes  only  the 
difference  between  the  payments  to 
these  hospitals  after  reclassification  and 
payments  as  a  rural  referral  center 
before  reclassification  (for  example, 
higher  disproportionate  share  payments 
or  the  difference  between  large  urban 
and  other  urban  rates,  as  applicable). 
The  following  adjustment  factors, 
necessary  to  achieve  the  requisite 
budget  neutrality  constraints,  were 
applied  to  the  proposed  standardized 
amounts: 


Urban 

Rural 

.993665 

.998805 

The  following  adjustment  factors  were 
applied  to  the  final  standardized 
amounts: 

Urt>an 

Rural 

.992529 

.999472 

The  adjustment  factors  are  applied  to 
the  standardized  amounts  after 
removing  the  effects  of  the  FY  1993 
budget  neutrality  adjustment  factors.  We 
note  that  the  proposed  FY  1994 
adjustments  reflect  wage  index  and 
standardized  amount  reclassifications 
approved  by  the  MGCRB  or  the 
Administrator  as  of  March  15, 1993.  The 
final  budget  neutrality  adjustment 
factors  reflect  the  effects  of  all 
reclassification  decisions  and  changes 
in  these  decisions  resulting  from 
appeals  and  review  of  the  MGCRB 's 
decisions  for  FY  1994,  or  from  a 
hospital's  request  for  the  withdrawal  of 
a  reclassification. 

c.  Retroactive  budget  neutrality 
adjustment  to  reflect  FY  1993  midyear 
wage  index  corrections.  In  the 
September  4, 1990  final  rule  (55  FR 
36042),  we  set  forth  under  §  412.63(1) 
(redesignated  at  §  412.63(p))  our  policy 
for  making  midyear  corrections  in  the 
wage  index  and  applying  those 
corrections  on  a  prospective  basis 
effective  with  discharges  occurring  on 
or  after  the  date  the  corrections  are 
made.  As  described  in  that  rule,  when 
midyear  corrections  are  made  under  the 
provisions  of  §412.63(1),  the  correction 
in  the  wage  index  value  for  the  affected 
area  is  effective  prospectively  from  the 
date  the  revision  is  made;  however,  both 
the  corresponding  prospective 
adjustment  to  the  wage  index  values  for 
all  other  wage  areas  (to  reflect  the  effect 
of  the  corrected  data  on  the  national 
average  hourly  wage),  and  the  budget 
neutrality  adjustment  to  the 
standardized  amounts  required  by 
section  1886(d)(3)(E)  of  the  Act  (to 
account  for  the  effect  on  payments  of 


the  midyear  corrections),  are  not  made 
until  the  beginning  of  the  next  fiscal 
year.  We  note  that  midyear  wage  index 
corrections  will  not  be  recognized  in  FY 
1994. 

To  account  for  the  effect  that  midyear 
corrections  in  the  wage  index  for  FY 

1993  had  on  program  payments  for  that 
year,  we  have  computed  a  retroactive 
budget  neutrality  adjustment  factor  of 
.998188.  This  adjustment  was  computed 
by  comparing  FY  1993  aggregate 
payments  before  the  wage  data 
corrections  were  made  with  aggregate 
payments  after  the  revised  wage  index 
values  were  implemented.  This 
adjustment  has  been  applied  to  the  FY 

1994  standardized  amounts  after 
removing  the  effects  of  the  FY  1993 
budget  neutrality  adjustment  for 
midyear  wage  corrections  made  in  FY 
1992. 

d.  Outliers.  Section  1886(d)(5)(A)  of 
the  Act  provides  that,  in  addition  to  the 
basic  prospective  payment  rates, 
payments  must  be  made  for  discharges 
involving  day  outliers  and  may  be  made 
for  cost  outliers.  Section  1886(d)(3)(B)  of 
the  Act  requires  that  the  urban  and  rural 
standardized  amounts  be  separately 
reduced  by  the  proportion  of  estimated 
total  DRG  payments  attributable  to 
estimated  outlier  pajmnents  for  hospitals 
located  in  urban  areas  and  those  located 
in  rural  areas.  Section  1886(d)(9)(B)(iv) 
of  the  Act  requires  that  the  urban  and 
rural  standardized  amounts  applicable 
to  hospitals  in  Puerto  Rico  be  reduced 
by  the  proportion  of  estimated  total  DRG 
payments  attributable  to  estimated 
outlier  payments. 

Consequently,  instead  of  a  uniform 
reduction  factor  applying  equally  to  all 
the  standardized  amounts,  there  are  two 
separate  reduction  factors,  one 
applicable  to  the  urban  standardized 
amounts  and  the  other  applicable  to  the 
rural  standardized  amounts. 
Furthermore,  section  1886(d)(5)(A)(iv) 
of  the  Act  directs  that  outlier  payments 
in  any  year  may  not  be  less  than  5 
percent  nor  more  than  6  percent  of  total 
payments  projected  to  be  made  based  on 
the  prospective  payment  rates. 

i.  Factors  affecting  outlier  thresholds. 
In  the  September  1, 1992  final  rule  (at 
57  FR  39783),  we  discussed  several 
factors  that  could  have  been  responsible 
for  FY  1991  outlier  payments  being  . 
lower  than  expected.  We  also  indicated 
that  we  would  continue  to  explore 
possible  refinements  to  the  outlier 
estimation  methodology  that  would 
help  ensure  that  actual  outlier  payments 
are  as  close  as  possible  to  estimated 
outlier  payments  (as  a  fraction  of  total 
DRG  payments). 

We  examined  the  various  adjustment 
factors  that  are  used  to  estimate  cost 
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outlier  payments.  These  include 
adjustments  for  the  indirect  costs  of 
medical  education  (IME)  and  for 
hospitals  serving  a  disproportionate 
share  of  low  income  patients  (DSH),  the 
hospital  cost-to-charge  ratios,  and  the 
charge  inflation  factor.  We  decided  not 
to  make  any  adjustments  to  the  IME  and 
DSH  adjustments  currently  used  to 
estimate  outlier  payments  because  they 
do  not  change  in  any  predictable 
fashion.  As  a  result,  there  is  no  accurate 
adjustment  that  we  can  make  to  these 
adjustment  factors  that  would  improve 
our  estimation  methodology.  However, 
we  have  noted  a  continued  trend  with 
respect  to  changes  in  costs  relative  to 
charges.  Over  time,  charges  have 
continued  to  increase  at  a  faster  rate 
than  costs,  so  that  cost-to-charge  ratios 
have  been  declining.  Because  we  use  the 
latest  available  cost-to-charge  ratios 
(which  may  be  as  much  as  2  years  old) 
to  convert  billed  charges  to  costs  for 
purposes  of  estimating  cost  outlier 
payments,  we  may  be  overestimating 
outlier  payments  in  setting  the 
thresholds.  As  a  result,  actual  payments 
may  be  lower  than  estimated.  In  order 
to  alleviate  this  problem,  we  are  using 
a  cost  inflation  factor  rather  than  a 
charge  inflation  factor  to  estimate  FY 
1994  costs.  In  other  words,  instead  of 
inflating  the  FY  1992  charge  data  by  a 
charge  inflation  factor  for  2  years  in 
order  to  estimate  FY  1994  charge  data 
and  then  applying  the  cost-to-charge 
ratio,  we  will  adjust  the  charges  by  the 
cost-to-charge  ratio  and  then  inflate  the 
estimated  costs  for  2  years  of  cost 
inflation.  In  this  manner,  we  will  be 
automatically  adjusting  for  any  changes 
in  the  cost-to-charge  ratios  that  may 
occur,  since  the  relevant  variable  is  the 
costs  estimated  for  a  given  case. 
In  setting  the  FY  1994  outlier 
thresholds,  we  used  a  cost  inflation 
factor  of  8.3  percent.  This  is  the  average 
increase  in  cost  per  case  between  PPS- 
5  (data  from  cost  reporting  periods 
b^inning  in  FY  1988)  and  PFS-8  (data 
from  cost  reporting  periods  beginning  in 
FY  1991),  for  a  matched  set  of  hospitals. 
We  made  an  audit  adjustment  for  any 
cost  report  that  had  not  been  settled, 
based  on  the  average  ratio  between 
submitted  and  final  cost  report  data. 
This  adjustment  was  made  separately 
for  Medicare  inpatient  capital  costs  and 
Medicare  inpatient  operating  costs.  We 
used  the  actual  settlement  ratio  for  PPS- 

5  cost  report  data,  since  most  cost 
reports  for  that  period  had  been  settled, 
but  used  the  settlement  ratio  from  PPS- 

6  (data  from  cost  reporting  periods 
b^inning  in  FY  1989)  for  the  PPS-7 
and  PPS^  cost  reports,  since  the  PPS- 

7  and  PPS-6  settlement  ratios  currently 


available  are  based  on  many  fewer 
hospitals  (approximately  55  percent  for 
PPS-7  and  6  percent  for  PPS-8,  as 
opposed  to  92  percent  for  PFS-6). 
ii.  FY  1992  and  FY  J 993  o  Jtlier 
payments.  In  the  June  4, 1992  proposed 
rule  (57  FR  23645),  we  discussed  several 
reasons  for  a  difference  between  actual 
and  estimated  outlier  payments  as  a 
percentage  of  total  DRG  payments  for 
FY  1992.  At  that  time,  we  esi mated  that 
actual  FY  1992  outlier  payments  would 
be  approximately  3.6  percent  of  FY  1992 
total  DRG  payments.  We  also  estimated 
that  total  DRG  payments  for  FY  1992 
would  be  higher  than  estimated  at  the 
time  that  we  set  the  FY  1992  outlier 
thresholds.  Thus,  we  stated  our  belief 
that  hospitals  were  not  nece?sarily^|[^ 
disadvantaged  by  the  lower  than     ^i^ 
estimated  outlier  payment  percentage. 
Our  current  estimate  is  that  actual  FY 

1992  outlier  payments  will  be 
approximately  3.6  percent  of  total  DRG 
payments.  At  the  same  time,  we 
estimate  that  FY  1992  total  CRG 
payments  per  case  were  2.4  percent 
higher  than  we  estimated  when  we  set 
the  FY  1992  outlier  thresholds.  This 
estimate  is  based  on  the  June  30, 1992, 
update  of  the  provider-speci  ic  file  and 
the  June  30, 1993,  update  of  the 
MedPAR  filp. 

We  believe  that  using  a  cost  inflation 
factor  in  setting  the  FY  1994  outlier 
thresholds,  rather  than  a  charge 
inflation  factor,  will  further  mprove  our 
estimation  methodology  in  order  that 
actual  outlier  payments  as  a  percentage 
of  total  DRG  payments  will  tqual 
estimated  outlier  payments  ( s  a 
percentage  of  total  DRG  payments. 

In  the  September  1, 1992  final  rule, 
we  set  the  outlier  thresholds  so  that 
estimated  operating  outlier  jayments 
were  equal  to  5.1  percent  of  estimated 
total  estimated  operating  pre  spective 
payments.  We  currently  estlTiate  that 
FY  1993  outlier  payments  will  be  4.5 
percent  of  total  DRG  paymer.ts. 

Although  we  now  estimate  that  FY 

1993  outlier  payments  will  be  lower 
than  anticipated,  we  note  thit  FY  1993 
total  DRG  payments  per  cast  will  be 
approximately  1.0  percent  higher  than 
we  estimated  when  setting  tie  FY  1993 
outlier  thresholds.  In  addition,  we  note 
that  the  estimate  of  the  marl  et  basket 
rate  of  increase  used  to  set  t  le  FY  1993 
rates  was  4.1  percentage  points,  while 
our  current  estimate  for  the  FY  1993 
market  basket  rate  of  increase  is  3.2 

Eercent.  Thus,  the  net  effeC  is  that 
ospitals  are  receiving  highar  FY  1993 
payments  than  would  have  been 
established  based  on  the  more  recent 
data. 

Comment  Some  commertert  are 
concerned  about  our  projection  that  FY 


^ 


1993  payments  will  be  lower  than  we 
estimated  when  we  set  the  FY  1993 
outlier  thresholds.  These  commenters 
urge  that  we  establish  a  method  of 
monitoring  outlier  payments  during  a 
fiscal  year,  so  that  we  can  prospectively 
change  the  outlier  thresholds  in  the 
event  that  projected  outlier  payments 
are  not  between  5  and  6  percent  of  total 
DRG  payments.  These  commenters 
support  our  efforts  to  establish  a  cost 
inflation  factor  and  to  refine  the 
estimation  process. 

Resffonse:  We  responded  to  similar 
comments  in  the  final  rule  for  FY  1993 
(57  FR  39784).  Section  1886(d)(5)(A)(iv) 
of  the  Act  requires  that  outlier  payments 
be  between  5  and  6  percent  of  the  total 
payments  "projected  or  estimated  to  be 
made"  based  on  diagnosis-related  group 
PRG)  prospective  payTnent  rates  for 
discharges  in  that  year.  We  set  the  FY 
1993  outlier  thresholds  so  that 
estimated  outlier  payments  were  the 
appropriate  fraction  of  estimated  total 
DRG  payments.  We  used  the  most  recent 
Medicare  discharge  and  hospital- 
specific  data  available  to  estimate  total 
payments  and  the  percentage  of 
payments  for  outliers.  This  is 
necessarily  a  prospective  process  and 
the  resulting  estimate  may  prove  to  be 
inaccurate. 

We  currently  estimate  that  FY  1993 
outlier  payments  may  not  be  equal  to 
the  5.1  percent  level  that  we  originally 
estimated  when  setting  the  FY  1993 
outlier  thresholds.  However,  we  do  not 
believe  that  Congress  envisioned  we 
would  revise,  in  midyear,  any  of  the 
estimates  of  the  factors  used  to  set 
prospective  payment  amounts  for  a 
given  Federal  fiscal  year.  These  factors 
include  not  only  the  outlier  thresholds, 
but  the  market  basket  rate  of  increase 
used  to  establish  the  update  factors,  the 
recalibration  of  the  DRG  rates,  and  the 
various  required  budget  neutrahty 
provisions.  The  market  basket  rate  of 
increase  has  been  overestimated  for  the 
past  three  fiscal  years,  but  we  have  not 
made  adjustments  to  the  standardized 
amounts  during  the  year  as  new 
estimates  of  the  market  basket  rate  of 
increase  became  available.  Further,  our 
most  recent  estimate  of  the  FY  1993 
market  basket  rate  of  increase  is  3.2 
percent,  or  0.9  percentage  points  lower 
than  that  used  to  establish  the  FY  1993 
standardized  amounts.  In  addition, 
although  we  now  have  evidence  that  we 
underestimated  the  recalibration  budget 
neutrality  factor  applied  to  the 
standardized  amounts,  we  have  not 
contemplated  changing  that  factor.  We 
do  not  believe  it  would  be  appropriate 
to  make  these  midyear  corrections  to  the 
standardized  amounts,  given  the 
requirements  under  sections  1886(d)(6) 
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and  1886(e)(5)(B)  of  the  Act  that  we 
publish  annual  prospective  payment 
system  rates  by  September  1  of  each 
year.  This  provision  ensures  that 
hospitals  have  advance  notice  of  the 
rates  that  will  be  in  effect  for  the 
upcoming  fiscal  year.  While  our  current 
estimate  of  FY  1993  outlier  payments  is 
lower  than  our  estimate  in  the  FY  1993 
final  prospective  payment  system'rule, 
our  estimate  for  standard  payments 
(DRG  payments  plus  outlier  payments) 
is  higher  as  is  our  estimate  for  total 
prospective  payments.  Any  midyear 
correction  to  the  standardized  amounts 
and  adjustment  factors  would  have  to 
remove  any  anticipated  payments  in 
excess  of  our  total  payment  target  in 
order  to  maintain  budget  neutrality. 

Comment:  Several  commenters 
believe  that  section  1886(d){5)(A)(iv)  of 
the  Act  requires  that  actual  outlier 
payments  for  any  fiscal  year  be  between 
5  and  6  percent  of  total  ORG  payments 
as  estimated  to  be  made  in  that  fiscal 
year.  Other  commenters  believe  that  we 
should  retroactively  pay  out  any 
difference  between  axrtualand  estimated 
outlier  payments. 

Response:  Again,  section 
lB86(d)(5)(A)(iv)  of  the  Act  requires  that 
outlier  payments  in  each  fiscal  year  be 
between  5  and  6  percent  of  the  total 
payments  "projected  or  estimated  to  be 
made"  based  on  DRG  prospective 
payment  rates  for  discharges  in  that 
year.  The  statute  requires  that  we  set 
outlier  payment  policy  based  on 
estimates,  and  we  make  every  effort  to 
ensure  that  our  estimates  are  as  accurate 
as  possible.  We  have  always  set  the 
outlier  thresholds  based  on  the  most 
current  data  available  at  the  time,  and 
we  continue  to  refine  the  estimation 
methodology. 


For  several  years,  commenters  have 
suggested  that  HCFA  has  failed  to  pay 
out  funds  set  aside  for  outlier  cases  in 
a  given  fiscal  year.  This  issue  was 
discussed  most  recently  in  the  August 
30,  1991,  final  rule  (56  FR  43227),  and 
previously  in  the  September  3, 1986, 
final  rule  (51  FR  31525),  the  September 
1, 1987,  final  rule  (52  FR  33048),  the 
September  30, 1988,  final  rule  (53  FR 
38508).  the  September  1. 1989.  final  rule 
(54  FR  36500).  and  the  September  4. 
1990,  final  rule  (55  FR  36077),  As 
indicated  in  our  previous  responses, 
there  are  no  funds  explicitly  set  aside 
for  outlier  cases.  If  actual  outlier 
payments  are  less  than  estimated  outlier 
payments,  this  does  not  mean  that  the 
Medicare  program  retains  the  difference. 
In  fact,  in  some  years,  actual  total 
payments  (including  outlier  payments) 
have  been  greater  than  estimated 
payments.  Also,  we  do  not  make 
adjustments  if  we  pay  more  in  outlier 
payments  than  we  estimated  at  the  time 
we  set  the  outlier  thresholds. 

iii.  FY  1994  outlier  thresholds.  For  FY 
1993,  the  day  outlier  threshold  is  the 
geometric  mean  length  of  stay  for  each 
DRG  plus  the  lesser  of  23  days  or  3.0 
standard  deviations.  The  cost  outlier 
threshold  is  the  greater  of  2.0  times  the 
prospective  payment  rate  for  the  DRG  or 
$35,500  ($32,500  for  hospitals  that  have 
not  yet  entered  the  prospective  payment 
system  for  inpatient  capital-related 
costs).  The  outlier  adjustments  for  FY 
1993  standardized  amounts  were 
.944598  for  the  urban  rates,  .978420  for 
the  rural  rates,  and  .9496  for  the  capital 
Federal  rate. 

For  FY  1994,  we  proposed  to  set  the 
day  outlier  threshold  at  the  geometric 
mean  length  of  stay  for  each  DRG  plus 
the  lesser  of  23  days  or  3.0  standard 


deviations  and  the  cost  outlier  threshold 
at  the  greater  of  2.0  times  the 
prospective  payment  rate  for  the  DRG  or 
$36,000  ($33,000  for  hospitals  that  have 
not  yet  entered  the  prospective  payment 
system  for  capital-related  costs).  The 
thresholds  that  we  are  establishing  in 
this  final  rule  are:  for  day  outliers,  the 
geometric  mean  length  of  stay  for  each 
DRG  plus  the  lesser  of  23  days  or  3.0 
standard  deviations,  and  for  cost 
outliers,  the  greater  of  2.0  times  the 
prospective  payment  rate  for  the  DRG  or 
$36,000  ($33,000  for  hospitals  that  have 
not  yet  entered  the  prospective  payment 
system  for  capital-related  costs). 

The  FY  1994  outlier  thresholds  will 
result  in  a  slight  increase  in  the 
proportion  of  outliers  paid  as  cost 
outliers  relative  to  those  paid  as  day 
outliers.  We  estimate  that  46.9  percent 
of  outlier  cases  will  be  paid  using  the 
cost  outlier  methodology  and  53.1 
percent  will  be  paid  using  the  day 
outlier  methodology.  Cases  that  meet 
the  day  outlier  threshold  but  that  are 
paid  using  the  cost  outlier  methodology, 
because  it  yields  the  higher  payment, 
will  represent  17.3  percent  of  all  outlier 
cases.  Our  simulation  of  FY  1994  outlier 
payments  based  on  FY  1992  MedPAR 
data  indicates  that  the  percentage  of 
outlier  cases  that  will  qualify  as  day 
outliers  is  about  70.4  percent.  The  cases 
qualifying  as  day  outliers  will  receive 
74.2  percent  of  operating  outlier 
payments  in  FY  1994.  An  estimated  29.6 
percent  of  outlier  cases  will  be  cost-only 
outlier  cases,  which  will  receive  about 
25.8  percent  of  operating  outlier 
payments.  The  following  table 
illustrates  this  finding  in  greater  detail: 


Type  of  outlier 


Meets  day  thresNsM  only 

Meets  day  and  cost  thresholds,  pakJ  using  day  methodology 
Meets  day  and  cost  thresholds,  paid  using  cost  methodology 

Subtotal— All  cases  meeting  day  threshold 

Meets  cost  threshold  only 

Totiy  


Percentage 

of  outlier 

cases 


44.4 

8.6 

17.3 


70.4 
29.6 


100.0 


Percentage 
of  operating 
outlier  pay- 
ments 


18.6 
13.1 
42.5 


74.2 
25.8 


100.0 


Percentage 
of  capital 
outlief  pay- 
ments 


17.0 
11.9 
42.3 


71.1 
28.9 


100.0 


Percentage 
of  total 

outlier  pay- 
ments 


.18.4 
12.9 
42.5 


73.9 
26.1 


100.0 


When  we  modeled  the  combined 
operating  and  capital  outlier  payments, 
we  found  that  using  a  common  set  of 
thresholds  resulted  in  a  slightly  higher 
percentage  of  outlier  payments  for 
capital-related  costs  than  for  operating 
costs.  We  estimate  the  final  thresholds 
for  FY  1994  will  result  in  outlier 
payments  equal  to  5.1  percent  of 


operating  DRG  payments  and  5.5 
percent  of  capital  payments  based  on 
the  Federal  rate. 

We  proposed  to  establish  outlier 
thresholds  that  would  be  applicable  to 
both  inpatient  operating  costs  and 
inpatient  capital-related  costs.  The 
proposed  outlier  adjustment  factors 
applied  to  the  standardized  amounts 


and  the  capital  Federal  rate  for  FY  1994 
were  as  follows: 


Urban  standard- 
ized amount 

Rural  stand- 
ardized 
amount 

Capital  Fed- 
eral rats 

.945752  

.977589 

.9455 
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We  proposed  to  apply  the  outlier 
adjustment  factors  after  removing  the 
effects  of  the  FY  1993  outher  adjustment 
factors  on  the  standardized  amounts  and 
the  capital  Federal  rate. 

The  final  outlier  adjustment  factors 
applied  to  the  standardized  amounts 
and  the  capital  Federal  rale  for  FY  1994 
are  as  follows: 


Urban  standard- 
ized arrKXjnt 

Rural  stand- 
ardized 
amount 

Capital  Fed- 
eral rate 

.945960  

.977157 

.9454 

As  proposed,  we  will  continue  to  set 
the  outlier  thresholds  so  that  estimated 
outlier  payments  equal  5.1  percent  of 
estimated  total  operating  prospective 
payments.  The  model  that  we  use  to 
determine  the  outlier  thresholds 
necessary  to  target  our  desired  outlier 
payment  percentage  for  FY  1994  uses 
the  FY  1992  MedPAR  file  and  the  most 
recent  available  information  on 
hospital-specific  payment  parameters 
(such  as  the  cost-to-charge  ratios).  This 
information  is  based  on  the  June,  1993 
update  of  the  provider-specific  file  used 
in  the  PRICER  program. 

iv.  Other  changes  concerning  outliers. 
'  Because  of  the  change  to  the  calculation 
of  day  outlier  payments  beginning  in  FY 
1993,  we  are  now  including  the 
arithmetic  mean  length  of  stay  in  Table 
5  of  section  V  of  this  addendum.  When 
we  recalibrate  DRG  weights,  we  set  a 
threshold  of  10  cases  as  the  minimum 
number  of  cases  required  to  compute  a 
reasonable  weight  and  geometric  mean 
length  of  stay.  DRGs  that  do  not  have  at 
least  10  cases  are  considered  to  be  low 
volume  DRGs.  For  the  low  volume 
DRGs,  we  use  the  original  geometric 
mean  lengths  of  stay,  because  no 
arithmetic  mean  length  of  stay  was 
calculated  based  on  the  original  data. 

Table  8a  in  section  V  of  mis 
addendum  contains  the  updated 
Statewide  average  operating  cost-to- 
charge  ratios  for  urban  hospitals  and  for 
rural  hospitals  to  be  used  in  calculating 
cost  outlier  payments  for  those  hospitals 
for  which  the  intermediary  is  unable  to 
compute  a  reasonable  hospital-specific 
cost-to-charge  ratio.  Effective  October  1, 
1993.  these  Statewide  average  ratios 
replace  the  ratios  published  in  the 
September  1, 1992  final  rule  (57  FR 
39944).  Table  8b  contains  comparable 
Statewide  average  capital  cost-to-charge 
ratios.  These  average  ratios  will  be  used 
to  calculate  cost  outlier  payments  for 
those  hospitals  for  which  the 
intermediary  computes  operating  cost- 
to-charge  ratios  lower  than  0.295580  or 
greater  than  1.287780  and  capital  cost- 
to-charge  ratios  lower  than  0.012983  or 


greater  than  0.247433.  This  range 
represents  3.0  standard  deviations  (plus 
or  minus)  from  the  mean  of  the  log 
distribution  of  cost-to-cha-ge  ratios  for 
all  hospitals.  The  cost-to-charge  ratios  in 
Tables  8a  and  8b  will  be  applied  to  all 
hospital-specific  cost-to-ciarge  ratios 
based  on  cost  report  settlements 
occurring  during  FY  1994. 

B.  Adjustments  for  Area  Wage  Levels 
and  Cost  of  Living 

This  section  contains  an  explanation 
of  the  application  of  two  types  of 
adjustments  to  the  adjusted 
standardized  amounts  thtt  will  be  made 
by  the  intermediaries  in  determining  the 
prospective  payment  rates  as  described 
in  this  addendum.  For  di.scussion 
purposes,  it  is  necessary  to  present  the 
adjusted  standardized  amounts  divided 
into  labor  and  nonlabor  portions.  Tables 
la,  lb,  and  Ic,  as  set  forth  in  this 
addendum,  contain  the  actual  labor- 
related  and  nonlabor-related  shares  that 
will  be  used  to  calculate  be  prospective 
payment  rates  for  hospite  Is  located  in 
the  50  States,  the  District  of  Columbia, 
and  Puerto  Rico. 

1.  Adjustment  for  area  wage  levels. 
Sections  1886(d)(3)(E)  and 
1886(d)(9)(C)(iv)  of  the  Act  require  that 
an  adjustment  be  made  tc  the  labor- 
related  portion  of  the  pro;pective 
payment  rates  to  account  for  area 
differences  in  hospital  wage  levels.  This 
adjustment  is  made  by  tha 
intermediaries  by  multip  ying  the  labor- 
related  portion  of  the  adj  isted 
standardized  amounts  by  the 
appropriate  wage  index  for  the  area  in 
which  the  hospital  is  locc  ted.  In  section 
III  of  the  preamble,  we  di  m:uss  certain 
revisions  we  are  making  to  the  wage 
index.  This  index  is  set  forth  in  Tables 
4a  through  4e  of  this  addendum. 

2.  Adjustment  for  cost  of  living  in 
Alaska  and  Hawaii.  Section 
1886(d)(5)(H)  of  the  Act  t  uthorizes  an 
adjustment  to  take  into  account  the 
unique  circumstances  of  lospitals  in 
Alaska  and  Hawaii.  Higher  labor-related 
costs  for  these  two  States  are  taken  into 
account  in  the  adjustment  for  area 
wages  described  above.  For  FY  1994.  the 
adjustment  necessary  for  nonlabor- 
related  costs  for  hospitalf  in  Alaska  and 
Hawaii  will  be  made  by  t  ie 
intermediaries  by  multip  ying  the 
nonlabor  portion  of  the  standardized 
amounts  by  the  approprif  te  adjustment 
factor  contained  in  the  ta")le  below.  The 
Office  of  Personnel  Management 
published  revised  cost-of  living 
adjustment  factors  on  June  18. 1993  at 
58  FR  33506.  and  these  arljustment 
factors  are  reflected  in  the  table  below. 


Table  of  Cost-of-Living  Adjust- 
MEHT  Factors,  Alaska  and  Hawaii 
Hospitals 

Alaska— All  areas 1.25 

Hawaii: 

County  of  Honolulu 1.225 

County  of  Hawaii 1-15 

County  of  Kauai  ..'. 1-175 

County  of  Maui  1225 

County  of  Kalawao  1  225 

(The  above  factors  are  based  on  data 
obtained  from  the  U.S.  Office  of 
Personnel  Management.) 

C.  DRG  Relative  Weights 

As  discussed  in  section  II  of  the 
preamble,  we  have  developed  a  DRG 
classification  system  for  hospital 
inpatient  discharges,  and  have 
developed  relative  weights  for  each  DRG 
that  reflect  the  resource  utilization  of 
cases  in  that  DRG  relative  to  Medicare 
cases  in  other  DRGs.  The  intermediary 
calculates  the  prospective  payment 
amount  by  multiplying  the  applicable 
standardized  amount  by  the  relative 
weight  for  the  DRG  to  which  the 
discharge  is  assigned. 

Table  5  of  section  V  of  this  addendum 
contains  the  relative  weights  that  we 
will  use  for  discharges  occiirring  in  FY 
1994.  These  factors  have  been 
recalibrated  as  explained  in  section  n  of 
the  preamble. 

D.  Calculation  of  Prospective  Payment 
Rates  for  FY  1994 

General  Formula  for  Calculation  of 
Prospective  Payment  Rates  for  FY  1994: 

Prospective  payment  rate  for  all 
hospitals  located  outside  Puerto  Rico 
except  sole  community  hospitals  and 
Medicare-dependent,  small  rural 
hospitals  =  Federal  rate. 

Prospective  payment  rate  for  sole 
community  hospitals  =  Whichever  of 
the  following  rates  yields  the  greatest 
aggregate  payment:  100  percent  of  the 
Federal  rate.  100  percent  of  the  FY  1982 
hospital-specific  rate,  or  100  percent  of 
the  FY  1987  hospital-specific  rate. 

Prospective  payment  rate  for 
Medicare-dependent,  small  rural 
hospitals  =  100  percent  of  the  Federal 
rate  plus,  if  the  greater  of  the  FY  1982 
hospital-specific  rate  and  the  FY  1987 
hospital-specific  rate  is  higher  than  the 
Federal  rate,  an  adjustment  depending 
on  the  hospital's  cost  reporting  period 
as  follows: 

•  For  discharges  occxuring  during  the 
first  3  12-month  cost  reporting  periods 
that  began  on  or  after  April  1. 1990.  the 
amount  by  which  the  greater  hospital- 
specific  rate  exceeds  the  Federal  rate; 

and 

•  For  discharges  occurring  during  any 

subsequent  cost  reporting  period.  50 
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percent  of  the  diflierence  between  the 
greater  hospital-specific  rate  and  the 
Federal  rate. 

Prospective  payment  rate  for  Puerto 
Rico  =  75  percent  of  the  Puerto  Rico  rate 
■»■  25  percent  of  a  discharge-weighted 
average  of  the  large  urban,  other  urban, 
and  rural  national  rates. 

1.  Federal  rate.  For  discharges 
occurring  on  or  after  October  1, 1993 
and  before  October  1. 1994,  except  for 
sole  community  hospitals,  Medicare- 
dependent,  small  rural  hospitals, 
hospitals  subject  to  the  regional  floor, 
and  hospitals  in  Puerto  Rico,  the 
hospital's  rate  is  comprised  exclusively 
of  the  Federal  national  rate.  Hospitals 
located  in  counties  that  were 
reclassified  from  urban  to  rural  due  to 
redesignation  of  MSAs  by  the  Office  of 
Management  and  Budget  shall  have 
their  rural  average  standardized  amount 
adjusted  on  the  basis  of  an  additional 
amount  that  equals  two-thirds  of  the 
difference  between  the  urban  and  rural 
standardized  amounts.  Section 
1886(d)(l)(A)(iii)  of  the  Act,  as  amended 
by  section  13501(f)  of  Pubhc  Law  103- 
66,  provides  that  the  Federal  rate  is 
comprised  of  100  percent  of  the  Federal 
national  rate  except  for  those  hospitals 
located  in  census  regions  that  have  a 
regional  rate  that  is  higher  than  the 
national  rate.  The  Federal  rate  for 
hospitals  located  in  census  regions  that 
have  a  regional  rate  that  is  higher  than 
the  national  rate  equals  85  percent  of 
the  Federal  national  rate  plus  15  percent 
of  the  Federal  regional  rate.  For 
discharges  occurring  on  or  after  October 
1, 1993,  rural  hospitals  in  regions  I,  II, 
m.  and  rv  and  urban  hospitals  in 
regions  I.  IV,  and  VI  are  affected  by  the 
regional  floor. 

The  Federal  rates  are  determined  as 
follows: 

Step  1 — Select  the  appropriate 
regional  or  national  adjusted 
standardized  amount  considering  the 
type  of  hospital  and  designation  of  the 
hospital  as  large  urban,  other  urban,  or 
rural  (see  Tables  la  and  lb.  section  V  of 
this  addendum). 

Step  2 — Multiply  the  labor-related 
portion  of  the  standardized  amount  by 
the  applicable  wage  index  for  the 
geographic  area  in  which  the  hospital  is 
located  (see  Tables  4a,  4b,  and  4c, 
section  V  of  this  addendum). 

Step  3 — For  hospitals  in  Alaska  and 
Hawaii,  multiply  the  nonlabor-related 
portion  of  the  standardized  amoimt  by 
the  appropriate  cost-of-living 
adjustment  factor. 

Step  4 — ^Add  the  amoimt  from  Step  2 
and  the  nonlabor-related  portion  of  the 
standardized  amount  (adjusted  if 
appropriate  under  Step  3). 


Step  5 — Multiply  the  final  amount 
from  Step  4  by  the  relative  weight 
corresponding  to  the  appropriate  DKG 
(see  Table  5,  section  V  of  this 
addendum). 

2.  Hospital-specific  rate  (applicable 
only  to  sole  community  hospitals  and 
medicare-dependent,  small  rural 
hospitals).  Sections  1886(d)(5)(D)(i)  and 
(b)(3)(C)  of  the  Act  provide  that  sole 
community  hospitals  are  paid  based  on 
whichever  of  the  following  rates  yields 
the  greatest  aggregate  payment:  The 
Federal  rate,  the  updated  hospital- 
specific  rate  based  on  FY  1982  cost  per 
discharge,  or  the  updated  hospital- 
specific  rate  based  on  FY  1987  cost  per 
discharge. 

Section  1886(d)(5)(G)  of  the  Act.  as 
amended  by  section  13501(e)  of  Public 
Law  103-66,  specifies  that  payments  to 
Medicare-dependent,  small  rural 
hospitals  are  calculated  as  follows: 

Prospective  payment  rate  for 
Medicare-dependent,  small  rural 
hospitals  =  100  percent  of  the  Federal 
rate  plus,  if  the  greater  of  the  FY  1982 
hospital-specific  rate  and  the  FY  1987 
hospital  specific  rate  is  greater  than  the 
Federal  rate,  an  adjustment  depending 
on  the  hospital's  cost  reporting  period 
as  follows; 

•  For  discharges  occurring  during  the 
first  3  12-month  cost  reporting  periods 
that  began  on  or  after  April  1. 1990.  the 
amount  by  which  the  greater  hospital- 
specific  rate  exceeds  the  Federal  rate; 
and 

•  For  discharges  occurring  during  any 
subsequent  cost  reporting  period.  50 
percent  of  the  difference  between  the 
greater  hospital-specific  rate  and  the 
Federal  rate. 

Hospital-specific  rates  have  been 
determined  for  each  of  these  hospitals 
based  on  both  the  FY  1982  cost  per 
discharge  and  the  FY  1987  cost  per 
discharge.  For  a  more  detailed 
discussion  of  the  calculation  of  the  FY 
1982  hospital-specific  rate  and  the  FY 
1987  hospital-specific  rate,  we  refer  the 
reader  to  the  September  1, 1983  interim 
final  rule  (48  FR  39772);  the  April  20. 
1990  final  rule  with  comment  (55  FR 
15150);  and  the  September  4, 1990  final 
rule  (55  FR  35994). 

a.  Updating  the  FY  1982  and  FY  1987 
hospital-specific  rates  for  FY  1994  cost 
reporting  periods.  For  discharges 
occurring  on  or  after  October  1, 1993, 
we  are  increasing  the  hospital-specific 
rates  by  2.0  percent  (the  hospital  market 
basket  percentage  increase  minus  2.3 
percentage  points)  for  sole  community 
hospitals  located  in  all  areas  and 
Medicare-dependent,  small  rural 
hospitals.  Section  1886(b)(3)(C)(ii)  of  the 
Act,  as  amended  by  section  13501(a)(2) 
of  Public  Law  103-66,  provides  that  the 


update  facloT  applicable  to  the  hospital- 
specific  rates  for  sole  community 
hospitals  equals  the  update  factor  under 
section  1886(b)(3)(B)(iv)  of  the  Act. 
which  was  added  by  section  13501(a)(2) 
of  Public  Law  103-66.  For  discharges 
occurring  during  FY  1994,  the  update 
factor  is  the  market  basket  rate  of 
increase  minus  2.3  percentage  points, 
taking  into  account  any  porion  of  the 
12-month  cost  reporting  period 
beginning  during  FY  1993  that  occurred 
during  FY  1994.  In  order  to  implement 
this  provision,  we  are  deeming  the  FY 
1993  updates  to  be  those  necessary  to 
update  the  hospital-specific  rate  to 
October.  1, 1993  as  described  in  section 
IV  of  the  preamble  to  this  final  rule. 

b.  Calculation  of  hospital-specific 
rate.  For  discharges  occurring  on  or  after 
October  1. 1993  and  before  October  1. 
1994.  the  applicable  hospital-specific 
rate  will  be  calculated  by  multiplying  a 
hospital's  deemed  hospital-specific  rate 
for  the  preceding  cost  reporting  period 
by  the  applicable  update  factor  (that  is, 
1.020).  In  addition,  the  hospital-specific 
rate  will  be  adjusted  by  the  budget 
neutrality  adjustment  factor  (that  is, 
.999003)  as  discussed  in  section  II.A.4.b. 
of  this  addendum.  This  resulting  rate 
will  be  used  in  determining  which  rate 
applies  to  a  sole  community  hospital  or 
Medicare-dependent,  small  rural 
hospital  for  discharges  occurring  on  or 
after  October  1. 1993,  based  on  the 
formula  set  forth  above. 

3.  General  formula  for  calculation  of 
prospective  payment  rates  for  hospitals 
located  in  Puerto  Rico  beginning  on  or 
after  October  1,  1993  and  before  October 
1,  1994— a.  Puerto  Rico  rate. 

The  Puerto  Rico  prospective  payment 
rate  is  determined  as  follows: 

Step  1 — Select  the  appropriate 
adjusted  average  standardized  amount 
considering  the  large  urban,  other 
urban,  or  rural  designation  of  the 
hospital  (see  Table  Ic,  section  V  of  the 
addendum). 

Step  2 — ^Multiply  the  labor-related 
portion  of  the  standardized  amount  by 
the  appropriate  wage  index  (see  Tables 
4a  and  4b.  section  V  of  the  addendum). 

Step  3 — Add  the  amount  from  Step  2 
and  the  nonlabor-related  portion  of  the 
standardized  amount. 

Step  4 — ^Multiply  the  result  in  Step  3 
by  75  percent. 

Step  5 — Multiply  the  amount  from 
Step  4  by  the  appropriate  DRG  relative 
weight  (see  Table  5.  section  V  of  the 
addendum). 

b.  National  rate.  The  national 
prospective  payment  rate  is  determined 
as  follows: 

Step  1 — Multiply  the  labor-related 
portion  of  the  national  average 
standardized  amount  (see  Table  Ic. 
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section  V  of  the  addendum)  by  the 
appropriate  wage  index. 

Step  2 — Add  the  amount  from  Step  1 
and  the  nonlabor-related  portion  of  the'" 
national  averace  standardized  amount. 

Step  3— Multiply  the  result  in  Step  2 
by  25  percent. 

Step  4 — Multiply  the  amount  from 
Step  3  by  the  appropriate  DRG  relative 
weight  (see  Table  5,  section  V  of  the 
addendum). 

The  sum  of  the  Puerto  Rico  rate  and 
the  national  rate  computed  above  equals 
the  prospective  payment  for  a  given 
discnarge  for  a  hospital  located  in 
Puerto  Rico. 

///.  Changes  to  Payment  Fates  for 
Inpatient  Capital-Related  Costs  for  FY 
1994 

The  prospective  payment  system  for 
hospital  inpatient  capital-related  costs 
was  implemented  for  cost  reporting 
periods  beginning  on  or  after  October  1 . 
1991  During  a  10-year  transition  period 
extending  throughFY  2001.  hospital 
inpatient  capital-related  costs  are  paid 
on  the  basis  of  an  increasing  proportion 
of  the  capital  prospective  payment 
system  Federal  rate  and  a  decreasing 
proportion  of  the  historical  costs  for 
capital. 

The  basic  methodology  for 
determining  Federal  capital  prospective 
rates  is  set  forth  at  §§  412.308  through 
412.352  of  the  regulations.  Below  we 
discuss  the  factors  that  we  used  to 
determine  the  Federal  rate  and  the 
hospital-specific  rate  for  FY  1994.  The 
rates  will  be  effective  for  discharges 
occurring  on  or  after  October  1,  1993 

We  computed  the  FY  1992  standard 
Federal  payment  rate  for  capital-related 
costs  under  the  prospective  payment 
system  by  updating  the  FY  1989 
Medicare  inpatient  capital  cost  per  case 
by  an  actuarial  estimate  of  the  increase 
in  Medicare  inpatient  capital  costs  per 
case.  Each  year  after  FY  1992  we 
updated  the  standard  Federal  rate  for 
increases  in  capital-related  costs  as 
provided  in  §  412.308(c)(1).  Also. 
§  412.308(c)(2)  provides  that  the  Federal 
rate  is  adjusted  annually  by  a  factor 
equal  to  the  estimated  additional 
payments  under  the  Federal  rate  for 
outlier  cases,  determined  as  a 
proportion  of  total  capital  payments 
under  the  Federal  rate.  For  FY  1992 
through  FY  2001.  §  412.308(c)(3) 
requires  that  the  Federal  rale  be  reduced 
by  an  adjustment  factor  equal  to  the 
estimated  additional  payments  made  for 
exceptions  under  §  412.348.  and 
§  412.308(c)(4)(ii)  requires  that  the 
Federal  rate  be  adjusted  so  that  the 
annual  DRG  reclassification  and  the 
recalibration  of  DRG  weights  and 
changes  in  the  geographic  adjustment 


factor  are  budget  neutral.  Fo  FY  1992 
through  FY  1995,  §  412.352  requires  that 
the  Federal  rate  also  be  adjusted  by  a 
budget  neutrality  factor,  so  Liat 
estimated  aggregate  payments  for 
inpatient  hospital  capital  cof  ts  will 
equal  90  percent  of  the  estinrated 
payments  that  would  have  b^en  made 
for  capital-related  costs  on  a  reasonable 
cost  basis  during  the  fiscal  y  sar.  In 
addition.  Public  Law  103-66  requires 
that,  effective  for  discharges  occurring 
after  September  30, 1993.  the 
unadjusted  standard  Federal  rate  be 
reduced  by  7.4  percent. 

The  hospital-specific  rate  or  each 
hospital  was  calculated  by  dividing  the 
hospital's  Medicare  inpatient  capital- 
related  costs  for  a  specified  base  year  by 
its  Medicare  discharges  (adjusted  for 
transfers),  and  dividing  the  rssult  by  the 
hospital's  case  mix  index  (aho  adjusted 
for  transfers).  The  resulting  case-mix 
adjusted  average  cost  per  discharge  was 
then  updated  to  FY  1992  basad  on  the 
national  average  increase  in  iviedicare's 
inpatient  capital  cost  per  discharge  and 
adjusted  by  the  exceptions  payment 
•adjustment  factor  and  the  budget 
neutrality  adjustment  factor  to  yield  the 
FY  1992  hospital-specific  rat?.  The 
hospital-specific  rate  is  upda  ed  each 
year  after  FY  1992  for  infiaticn  and  for 
changes  in  the  exceptions  payment 
adjustment  factor  and  the  budget 
neutrality  adjustment  factor. 

To  determine  the  approprif  te  budget 
neutrality  adjustment  factors  and  the 
exceptions  payment  adjustment  factor. 
we  developed  a  dynamic  mocel  of 
Medicare  inpatient  capital-re  ated  costs, 
that  is.  a  model  that  projects  changes  in 
Medicare  inpatient  capital-re  ated  costs 
over  time.  The  model  and  its 
application  are  described  mo-e  fully  in 
appendix  B. 

In  accordance  with  section 
1886(d)(9)(A)  of  the  Act.  under  the 
prospective  payment  system  for 
inpatient  operating  costs,  hosoitals 
located  in  Puerto  Rico  are  paid  under  a 
special  payment  formula.  These 
hospitals  are  paid  a  blended  rate  that 
takes  into  account  their  geographical 
designation  and  is  comprised  of  75 
percent  of  the  applicable  standardized 
amount  specific  to  Puerto  Rico  hospitals 
and  25  percent  of  the  applicable 
national  average  standardized  amount. 
Section  412.374  provides  for  the  use  of 
this  blended  payment  system  for 
payments  to  Puerto  Rico  hosp  tals  under 
the  prospective  payment  system  for 
inpatient  capital-related  costs 
Accordingly,  for  capital-related  costs  we 
compute  a  separate  payment  rate 
specific  to  Puerto  Rico  hospitels  using 
the  same  methodology  used  tc  compute 
the  national  Federal  rate  for  cepital. 


Hospitals  in  Puerto  Rico  are  paid  based 
on  75  percent  of  the  Puerto  Rico  rate 
and  25  percent  of  the  Federal  rate. 

A.  Determination  of  Federal  Inpatient 
Capital-Related  Prospective  Payment 
Rate  Update 

For  FY  1993.  the  Federal  rate  was 
$417.29,  In  the  proposed  rule,  we  stated 
that  the  proposed  FY  1994  Federal  rate 
was  $394.88.  In  this  final  rule,  we  are 
establishing  an  FY  1994  Federal  rate  of 
$378.34. 

In  the  discussion  that  follows,  we 
explain  the  factors  that  were  used  to 
determine  the  proposed  FY  1994 
Federal  rate.  In  particular,  we  explain 
why  the  FY  1994  Federal  rate  has 
decreased  9.33  percent  compared  to  the 
FY  1993  Federal  rate,  and  4.19  percent 
compared  to  the  proposed  FY  1994 
Federal  rate.  We  also  explain  that 
aggregate  payments  under  the  capital 
proposal  increase  by  2.99  percent. 

Tne  major  factor  contributing  to  the 
decrease  in  the  Federal  rate  is  the  7.4 
percent  reduction  to  the  imadjusted 
standard  Federal  rate  required  under 
section  13501(a)(3)  of  Public  Law  103- 
66.  We  explain  this  reduction  and  its 
effect  on  the  FY  1994  Federal  rate  in 
section  III.A.l  below. 

Another  factor  contributing  to  the 
decrease  in  the  FY  1994  rate  in 
comparison  to  FY  1993  is  the 
requirement  at  42  CFR  412.352  that 
estimated  payments  each  year  from  FY 
1992  through  FY  1995  for  capital  costs 
equal  90  percent  of  what  would  have 
been  payable  that  year  on  a  reasonable 
cost  basis.  Based  on  the  most  recent 
data,  we  now  estimate  that  capital 
payments  for  FY  1992  equal  98.56 
percent  of  reasonable  costs,  and  that 
capital  payments  for  FY  1993  equal 
95.64  percent  of  reasonable  costs.  The 
data  thus  indicate  that  the  budget 
neutrality  adjustments  for  FY  1992  and 
FY  1993  were  not  sufficient  to  meet  the 
90  percent  target  and  that,  as  a. 
consequence,  the  Federal  rates  for  both 
FY  1992  and  FY  1993  were  higher  than 
they  should  have  been.  While  we  do  not 
retroactively  adjust  the  budget 
neutrality  factor  and  the  Federal  rate  for 
previous  years  to  account  for  revised 
estimates,  we  do  employ  the  most  recent 
information  available  to  refine  the 
budget  neutrality  adjustment  for 
subsequent  years.  The  result  is  a  lower 
budget  neutrality  adjustment  factor  for 
FY  1994  to  FY  1993  (partially  offset  by 
the  effect  of  the  reduction  to  the 
standard  Federal  rate,  as  discussed  in 
sections  lU.A.l  and  III.A.5  below), 
which  contributes  to  the  decrease  in  the 

Federal  rate. 

The  decrease  in  the  Federal  rate  for 
FY  1994  also  can  be  attributed  in  part 
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to  an  anticipated  increase  in  exceptions 
payments.  Section  412.308(c)(3) 
requires  that  the  standard  Federal  rate 
for  inpatient  capital-related  costs  be 
reduced  by  an  adjustment  factor  equal 
to  the  estimated  additional  payments  for 
exceptions  under  §  412.348  determined 
as  a  proportion  of  total  payments  under 
the  hospital-specific  rate  and  the 
Federal  rate.  We  estimate  that  there  will 
be  a  six-fold  increase  in  exceptions 
payments  in  FY  1994  compared  to  FY 
1993.  (Because  we  now  estimate  that 
total  capital  payments  exceeded  the 
budget  neutrality  target  by  5.64 
percentage  points  (which  equals  a  6.27 
percent  reduction)  in  FY  1993.  we  now 
estimate  that  exceptions  for  FY  1993 
will  be  70  percent  lower  than  we 
estimated  in  the  FY  1993  final  rule.)  We 
expect  exceptions  payments  to  increase 
during  the  transition  period  as 
payments  are  based  increasingly  on  the 
Federal  rate.  The  anticipated  increase 
for  FT  1994  is  fully  consistent  with  that 
expectation. 

Although  the  Federal  rate  for  FY  1994 
is  9.33  percent  lower  than  the  FY  1993 
Federal  rate,  we  estimate  that  total 
capital  payments  per  case  will  increase 
2.99  percent  in  FY  1994.  The  increase 
in  total  payments  per  case  is  due  to  the 
increase  in  the  budget  neutrality  target 
to  equal  90  percent  of  estimated  FY 
1994  capital  costs  per  case.  Since 
section  1886(g)(1)(A)  of  the  Act  requires 
that  estimated  payments  equal  90 
percent  of  estimated  reasonable  costs  for 
capital-related  expenses,  payments 
under  the  capital  prospective  payment 
system  can  be  expected  to  increase  as 
capital  costs  per  case  increase.  The 
increase  in  payments  per  case  from  FY 
1993  to  FY  1994  (2.99  percent)  is  less 
than  the  total  estimated  increase  in 
capital  costs  per  case  between  FY  1993 
and  FY  1994  (9.45  percent)  because 
estimated  FY  1993  payments  were  6.27 
percent  higher  than  the  FY  1993  budget 
neutrality  target.  As  a  result,  payments 
must  increase  less  than  the  full  increase 
in  costs  to  prevent  estimated  payments 
for  FY  1994  from  exceeding  90  percent 
of  reasonable  cost.  Specifically,  the 
increase  in  payments  from  FY  1993  to 
FY  1994  is  determined  by  dividing  the 
increase  in  cost  per  case  by  the  excess 
of  FY  1993  payments  over  the  budget 
neutrality  target  (that  is,  1.0945/1.0627 
=  1.0299).  We  discuss  the  determination 
of  the  budget  neutrality  target  in  section 
III.A.3  below. 

Finally,  it  should  be  noted  that  total 
payments  to  hospitals  under  the 
prospective  payment  system  for  capital- 
related  costs  will  be  relatively 
insensitive  to  changes  in  the  Federal 
rate  even  after  the  expiration  of  the 
budget  neutrality  provision  in  FY  1996. 


Since  capital  payments  constitute  about 
10  percent  of  hospital  payments,  a  1 
percent  change  in  the  Federal  rate  yields 
only  about  a  0.1  percent  change  in 
actual  payments  to  hospitals. 

1.  Public  Law  103-66  reduction  to  the 
standard  Federal  rate  Section 
13501(a)(3)  of  Pubhc  Law  103-66 
requires  that,  for  discharges  occurring 
after  September  30. 1993,  the 
unadjusted  standard  Federal  rate  be 
reduced  by  7.4  percent.  As  we  discuss 
in  section  V.D  of  the  preamble  to  this 
final  rule  with  comment  period,  the 
purpose  of  the  reduction  is  to  correct  for 
inflation  forecast  errors  that  accrued  up 
to  the  time  of  the  proposed  rule  for  FY 
1994. 

The  regi;!a'ion  changes  required  to 
implement  this  statutory  requirement 
are  discussed  in  section  V.D  of  the 
preamble.  Here  we  discuss  the  effects  of 
the  required  reduction  on  the 
computation  of  the  FY  1994  Federal 
capital  rate. 

Under  §  412.708(b),  HCFA  determines 
the  standard  Federal  rate  by  adjusting 
the  FY  1992  updated  national  average 
cost  per  di.scharge  by  a  factor  so  that 
estimated  payments  based  on  the 
standard  Federal  rate  adjusted  by  the 
payment  adjustments  described  in 
§  412.312fb)  equal  estimated  aggregate 
payments  based  solely  on  the  national 
average  cost  per  discharge.  Section 
412.308(c)  provides  further  that  the 
standard  Federal  rale  is  updated  for 
infiation  each  Federal  fiscal  year  and 
adjusted  each  year  by  an  outlier 
payment  adjustment  factor,  an 
exceptions  payment  adjustment  factor, 
and  two  budget  neutrality  factors  to 
determine  the  Federal  capital  payment 
rate  for  that  year.  Thus,  the  standard 
Federal  rate  is  to  be  distinguished  from 
the  annual  Federal  rate  actually  used  in 
making  payment  under  the  capital 
prospective  payment  system.  The 
standard  Federal  rate  is,  in  effect,  the 
underlying  or  base  rate  used  to 
determine  the  annual  Federal  rate  by 
means  of  the  formula  in  §  412.308(c). 
The  annual  Federal  capital  rate  is  the 
result  of  that  determination  process  in 
section  412.308(c). 

Because  the  7  4  percent  reduction 
applies  to  the  standard  Federal  rate 
before  the  application  of  the  adjustment 
factors  for  outliers,  exceptions,  and 
budget  neutrality,  the  reduction  to  the 
standard  Federal  rate  does  not  have  the 
effect  of  simply  lowering  the  FY  1994 
Federal  rate  by  7  4  percent  compared  to 
FY  1993.  Rather,  the  7.4  percent 
reduction  to  the  standard  Federal  rate  is 
one  factor  contributing  to  the  overall 
9.33  percent  reduction  in  the  FY  1994 
Federal  rate  compared  to  FY  1993.  This 
is  because  the  7.4  percent  reduction  to 


the  standard  Federal  rate  has  an  effect 
on  the  level  of  the  other  adjustments 
applied  to  determine  the  FY  1994 
Federal  rate.  In  particular,  the  7.4 
percent  reduction  to  the  standard 
Federal  rate  affects  the  budget  neutrality 
adjustment  applied  to  assure  that 
aggregate  payments  equal  90  percent  of 
estimated  aggregate  costs.  Since  the 
standard  Federal  rate  before  the  budget 
adjustment  has  already  been  reduced  by 
7.4  percent,  a  lesser  reduction  to  the  rate 
(and,  therefore,  a  higher  budget 
neutrality  adjustment  factor)  is 
necessary  to  meet  the  90  percent  target. 
This  is  the  primary  reason  why  the 
budget  neutrality  adjustment  factor  has 
increased  from  0.8726  in  the  proposed 
rule  to  0.8947  in  this  final  rule,  despite 
the  reduction  in  the  FY  1994  budget 
neutrality  target,  which  we  discuss  in 
section  I1I.A.5  below.  (The  increase  in 
the  budget  neutrality  adjustment  factor 
due  to  the  reduction  of  the  standard 
Federal  rate  would  have  been  greater  if 
it  had  not  been  partially  offset  by  the 
effect  of  the  reduction  in  the  budget 
neutrality  target.) 

The  full  effect  of  the  7.4  percent 
reduction  to  the  standard  Federal  rate 
will  become  evident  only  when  the 
budget  neutrality  requirement  expires  in 
FY  1996.  Until  FY  1996.  the  reduction 
to  the  standard  Federal  rate  will  have  no 
effect  on  aggregate  capital  prospective 
payments.  This  is  because  aggregate 
payments  are  set  at  90  percent  of 
estimated  reasonable  costs  in  FY  1994 
and  FY  1995,  as  required  by  the  budget 
neutrality  provision.  Barring  further 
changes  to  the  sy.stem  (such  as  further 
reductions  in  the  standard  Federal  rate), 
the  FY  1996  Federal  rate  should  be  7.4 
percent  lower  than  it  would  have  been 
in  the  absence  of  the  reduction  to  the 
standard  Federal  rate.  Therefore,  the 
reduction  in  the  standard  Federal  rate 
will  yield  substantial  savings  beginning 
in  FY  1996. 

2.  Standard  Federal  rate  update. 
Section  412.308(c)(l)(i)  provides  that  for 
FY  1993  through  FY  1995,  the  standard 
Federal  rate  is  updated  on  the  basis  of 
a  lagged  2-year  moving  average  of  the 
actual  increase,  adjusted  for  case-mix 
index  change,  in  Medicare  inpatient 
capital-related  costs  per  case  for  the 
fiscal  years  3  and  4  years  before  the 
fiscal  year  in  question.  For  FY  1994,  the 
increase  is  based  on  the  increase  in 
Medicare  inpatient  capital-related  costs 
per  case  ft-om  FY  1989  through  FY  1991. 
These  are  the  most  recent  fiscal  years  for 
which  cost  report  data  are  available.  To 
determine  the  amount  of  the  increase, 
we  apportioned  a  hospital's  costs  and 
discharges  to  each  fiscal  year  based  on 
the  number  of  months  in  the  hospital's 
cost  reporting  period  that  occurred 
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during  the  applicable  Hscal  year.  Thus, 
an  individual  hospital  may  have  more 
than  one  cost  report  included  in  the 
calculation. 


In  the  proposed  rule,  we  stated  that 
the  proposed  FY  1994  update  fac  or  for 
the  Federal  rate  would  be  3.10  percent. 
In  this  final  rule,  based  on  the  most 
recent  data,  we  are  providing  tha  the 


final  FY  1994  update  factor  for  the 
Federal  rate  is  3.04  percent.  The 
following  chart,  based  on  the  June  T993 
update  of  HCRIS,  shows  how  this  figure 
was  computed: 


Capital  Costs  Per  Case  Increase  From  Zosj  Report  Data 


Fiscal  year 


11 

1990 

1991 


(1) 


Num- 
ber 
hos- 
pitals 
1st 
HCR 


4.299 
4.269 

4.162 


(2) 


Num- 
ber 
hos- 
pitals 
2nd 
HCR' 


5.493 
5,411 
5.287 


(3) 


Ur^adj. 

capital 

cost  per 

case 


$509.54 
$555.31 
$60823 


(4) 


Inaease 
incest 

per  case 
(unad).) 


8.98% 
9.53% 


(5) 


Audit  ad- 
)usted 
capital 

cost  per 


$506.26 
$538.65 
$562.50 


(6) 


IrKrease 
in  ad- 
justed 

cost  per 


6.40% 

4.43% 


(7) 


Average 
2-yea 

lncrea!a 
in  ad 
justec 

cost  por 
case 


5.42% 


(a) 


ot>- 

served 
CMI 


(9) 


Ac^.to 


0.85% 
2.51% 


1.22% 


(10) 


lusisd 


Adjust) 
CMt 


2.08% 
251% 


(11) 


CM)  ad- 
justed 
irwrease 


4.23% 
1.87% 


(12) 


Update 
(average 
t«M>-year 
trwreese 

of  CM! 
adlustad 

rats  of 
irv 

crease) 


3.04% 


1  Colurrwtt  1  and  2  represent  »)e  numbers  o»  hospital  cost  reports  used  m  devetopln?  SS2l!^J^^5^J2t2^^^',^e^2S 
cost  reporting  periods  do  not  an  coincide  with  the  federal  fiscal  year,  data  for  a  giver  Federal  ^calyMMTwst  be  dwh^^ 
hospiteJcost  report,  allocated  proportionately  to  the  FederaMl^lyMr  For  fwrnf  e,  tor  a  ^^^^'^•^'^S^^^  SfSSe 
January  1  one  ouarter  of  its  cost  report  for  the  penod  endMg  December  31.  1987  » «ou»d  be  alkxated  to  Feoera*  MM  year  isw.  ano  inree 
qSXi  of  te^cSTw^  £  SSTpSS^endma  December  3?!  1988  woJd  be  alkxa  ed  lo  Federal  fiscal  yw  IMTJ^^unn  1 '^P'*^'^ 
^^^c^coet  repoSttUed  that  iZ^  m  the>ederal  fiscal  year  in  q»»st^- Co»»w  2  reprewnts  thern^ 
in  the  Federal  fisMi  year  in  question.  Column  2  is  greater  *^an  Column  1  be<»i»e  polunnj  indudw^ 

reporting  period coinddes  with  the  Federal  year  along  with  cost  reports  for  those  hosp tals  whwe  a)st  '^PO^;S,^^;^^l^"°i,^2^°^ *2l 
Federal  fl«al  vear  Column  1  includes  ortfy  cost  reports  lor  hospitals  whose  cost  repor  mg  periods  do  not  coincide  wmi  TW  ^eoerai  "scai  yeer. 
^SrS^  ^^um!!V^BS^l^i^^  per^.  adjust^ed  for  the  anticipated  <  ffects  ^cost '«?««  ^i:**  "tJ"S£»2;^- 'S^^'^ 
1993  4>date  of  HCRIS.  The  tallowing  factors  were  used  in  adjusting  capital  costs  pe  case  figures  from  column  3  for  the  effects  ol  audits  and 
reopentngs: 

AucUt  Adfustment  AppBed  to  As-Submitted  Cost  Reports  i 

Cost  reporHrtg  periods  beginning  irv  1 

FY  1989—0.9107 

FY  1990—0.9265 

FY  1991—0.9063 

Audit  Adjustment  App6ed  to  Settled  Cost  Reports 

Thea^per  case  figures  that  result  after  the  application  o<  these  audit  adjustmei  ts  to  submitted  and  settled  cost  reports,  respectively,  ere 
entered  in  Column  5. 


For  the  final  rule,  we  have  recalculated 
the  FY  1994  update  factor  on  the  basis 
of  the  June  1993  update  o^  HOUS.  We 
note  that  the  final  FY  1994  update  factor 
has  changed  only  slightly  from  the 
propose'd  update  of  3.10  percent.  This 
0.06  percentage  point  difference  is  due 
to  sUghtly  lower  capital  costs  per  case 
amounts  in  the  most  recent  HCRIS  data. 

As  we  explained  in  the  final  rule  for 
FY  1990  (54  FR  36471),  1.22  percent  of 
the  total  increase  in  case  mix  from  FY 
1987  to  FY  1988  resulted  from  FY  1988 
GROUPER  changes  and  recalibration.  In 
other  words,  1.22  percent  of  the  increase 
in  case  mix  from  FY  1987  to  FY  1988 
did  not  represent  an  increase  in 
resource  requirements  that  should  be 
recognized  in  increased  payments  in 
subsequent  years.  To  assure  that  this 
distortion  was  not  continued  into 
subsequent  years,  we  reduced  the  FY 
1990  weights  to  remove  prospectively 
the  1.22  percent  increase  in  the  average 
weight  attributable  to  GROUPER 
changes  and  recalibration  in  FY  1988.  In 
computing  the  capital  update  factor,  we 
adjust  eadi  year's  rate  of  increase  in 


capital  costs  per  case  for  observed  case- 
mix  increase  in  that  yelr.  Since  '  .22 
percent  was  removed  from  the  F  f  1990 
weights  to  adjust  for  the  effects  c  f 
administrative  changes  on  the  D IG 
weights  in  1988.  that  reduction  nust  be 
reincorporated  into  the  case  mix 
increase  for  FY  1990.  The  purpo«  of 
this  adjustment  is  to  assure  cons  stent 
measures  of  case  mix. 

We  note  that  the  effect  of  the  i;  pdate 
on  the  Federal  rate  is  limited  by  he 
requirement  of  budget  neutrality  until 
FY  1996.  Thus,  although  the  upcate 
factor  for  inflation  is  3.04  percent,  the 
FY  1994  Federal  rate  is  lower  thf  n  the 
FY  1993  Federal  rate  because  of  he 
effects  of  the  budget  neutrality 
adjustment  and  the  Public  Law  103-66 
reduction  to  the  standard  Federal  rate. 
We  also  note  that  the  FY  1994  bi  dget 
neutrality  target  is  determined  b  '  the 
estimate  of  FY  1994  capital  costs,  not  by 
the  2-year  average  update  factor  ipplied 
to  the  FY  1993  Federal  rate.  We  liscuss 
the  basis  for  the  budget  neutrality  target 
further  in  section  III.A.4  below. 


Comment.  One  commenter 
recommended  that  an  add-on 
adjustment  be  employed  in  setting  the 
update  factor  to  account  for  appropriate 
changes  in  new  technology  prior  to  the 
adoption  of  an  analytical  update 
framework  in  FY  1996. 

Response  The  present  update  factor 
is  based  on  a  2-year  moving  average  of 
actual  increases  in  Medicare  inpatient 
capital-related  costs  per  discharge. 
Since  the  actual  costs  include  spending 
for  new  technology,  the  cost  of  new 
technolog}'  is  already  accounted  foj^in 
the  update  factor.  A  separate  adjustment 
for  new  technology  would  constitute 
double-coimting  and  is  therefore  not 
appropriate,  as  long  as  the  update  is 
determined  by  the  average  of  actual  cost 
increases  in  recent  years.  However,  we 
do  believe  that  the  cost  of  new 
technology  is  a  factor  that  should  be 
accounted  for  in  the  capital  analytical 
update  framework  that  will  be  used 
beginning  in  FY  1996.  We  discuss  the 
methodology  for  incorporating 
appropriate  changes  in  cost  for  new 
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technology  into  the  update  framework 
in  appendix  D. 

3.  Outlier  payment  adjustment  factor. 
Section  412.312(c)  establishes  a  unified 
outlier  methodology  for  inpatient 
operating  and  inpatient  capital-related 
costs.  A  single  set  of  thresholds  is  used 
to  identify  outlier  cases  for  both 
inpatient  operating  and  inpatient 
capital-related  payments.  Outlier 
payments  are  made  only  on  the  portion 
of  the  Federal  rate  that  is  used  to 
calculate  the  hospital's  inpatient 
capital-related  payments  (for  example, 
30  percent  for  cost  reporting  periods 
beginning  in  FY  1994  for  hospitals  paid 
under  the  fully  prospective 
methodology).  Section  412.308(c)(2) 
provides  that  the  standard  Federal  rate 
for  inpatient  capital-related  costs  be 
reduced  by  an  adjustment  factor  equal 
to  the  estimated  additional  payments 
under  the  Federal  rate  for  outlier  cases, 
determined  as  a  proportion  of  inpatient 
capital-related  payments  under  the 
Federal  rate.  The  outlier  thresholds  are 
set  so  that  estimated  outlier  payments 
are  5.1  percent  of  estimated  inpatient 
operating  payments.  The  inpatient 
capital-related  outlier  reduction  factor  is 
then  set  according  to  the  estimated 
inpatient  capital-related  outlier 
payments  that  would  be  made  if  all 
hospitals  were  paid  according  to  100 
percent  of  the  Federal  rate.  For  purposes 
of  calculating  the  outlier  thresholds  and 
the  outlier  reduction  factor,  we  model 
all  hospitals  as  if  paid  100  percent  of  the 
Federal  rate  because,  as  explained 
above,  outlier  payments  are  made  only 
on  the  portion  of  the  Federal  rate  that 
is  included  in  the  hospital's  inpatient 
capital-related  payments. 

The  September  1. 1992  final  rule,  we 
estimated  that  outlier  payments  for  FY 
1993  would  equal  5.04  percent  of 
inpatient  capital-related  payments  based 
on  the  Federal  rate.  Accordingly,  we 
applied  an  outlier  adjustment  factor  of 
0.94%  to  the  Federal  rate.  Based  on  the 
thresholds  as  set  forth  in  section  II.A.4.d 
of  the  preamble,  we  estimate  that  outlier 
pay-ments  will  equal  5.46  percent  of 
inpatient  capital-related  payments  based 
on  the  Federal  rate  in  FY  1994.  We  are 
therefore  applying  an  outlier  adjustment 
factor  of  0.9454  to  the  Federal  rate.  The 
outlier  reduction  factors  are  not  built 
permanently  into  the  rates;  that  is,  they 
are  not  applied  cumulatively  in 
determining  the  Federal  rate.  Therefore, 
the  net  change  in  the  outlier  adjustment 
to  the  Federal  rate  for  FY  1994  is  .9454/ 
.9496  or  0.9956.  Thus,  the  outlier 
adjustment  reduces  the  FY  1994  Federal 
rate  by  0.44  percent  (0.9956-1) 
compared  with  the  FY  1993  outlier 
adjustment. 


4.  Budget  neutrality  adjustment  factor 
for  changes  in  DRG  wei^ts  and  the 
geographic  adjustment  factor.  Section 
412.306(c)(4)(ii)  requires  that  the 
Federal  rate  be  adjusted  so  that 
estimated  aggregate  payments  for  the 
fiscal  year  based  on  the  Federal  rate 
after  any  changes  resulting  from  the 
annual  reclassiHcation  and  recalibration 
of  the  DRG  weights  and  changes  in  the 
geographic  adjustment  factor  equal 
estimated  aggregate  payments  that 
would  have  been  made  on  the  basis  of 
the  Federal  rate  without  such  changes. 
We  used  the  actuarial  model  described 
in  appendix  B  to  estimate  the  aggregate 
payments  that  would  have  been  made 
on  the  basis  of  the  Federal  rate  without 
changes  in  the  ORG  classiHcations  and 
weights  and  in  the  geographic 
adjustment  factor.  We  also  used  the 
model  to  estimate  aggregate  payments 
that  would  be  made  on  the  basis  of  the 
Federal  rate  as  a  result  of  those  changes. 
We  then  used  these  figures  to  compute 
the  adjustment  required  to  maintain 
budget  neutrality  for  changes  in  DRG 
weights  and  in  the  geographic 
adjustment  factor. 

For  FY  1993,  we  calculated  a  GAF/ 
DRG  budget  neutrality  factor  of  0.9980. 
For  FY  1994.  we  proposed  a  GAF/DRG 
budget  neutrality  factor  of  1.0046.  In 
this  final  rule,  we  are  applying  a  factor 
of  1.0053  to  meet  this  requirement.  The 
GAF/DRG  budget  neutrality  factors  are 
built  permanently  into  the  rates;  that  is. 
they  are  applied  cumulatively  in 
determining  the  Federal  rate.  This 
follows  from  the  requirement  that 
aggregate  payments  each  year  be  no 
more  than  it  is  estimated  that  they 
would  have  been  fh  the  absence  of  the 
changes  from  the  annual  DRG 
reclassification  and  recalibration  and  in 
the  geographic  adjustment  factor,  The 
incremental  change  in  the  adjustment 
from  FY  1993  to  FY  1994  is  1.0053.  The 
cumulative  change  in  the  GAF/DRG 
budget  neutrality  adjustment  to  the 
Federal  rate  is  1.0033  (.9980  x  1.0053). 

We  note  that  this  factor  accounts  for 
changes  due  to  DRG  classification 
changes  and  recalibration  and  in  the 
geographic  adjustment  factor.  It  also 
incorporates  the  effects  on  the 
geographic  adjustment  factor  of  FY  1994 
geographic  reclassification  decisions 
made  by  the  MGCRB  compared  to  FY 
1993  decisions.  However,  it  does  not 
account  for  changes  in  payments  due  to 
changes  in  the  disproportionate  share 
and  indirect  medical  education 
adjustment  factors  or  in  the  large  urban 
add-on. 

5.  Budget  neutrality  adjustment  factor 
to  assure  aggregate  payments  equal  90 
percent  of  reasonable  cost  payments. 
Section  1886(g)(1)(A)  of  the  Act  requires 


that  aggregate  payments  made  each  year 
in  FY  1992  through  FY  1995  for  hospital 
inpatient  services  be  reduced  in  a 
manner  that  results  in  payments  equal 
to  90  percent  of  what  the  Secretary 
estimates  would  have  been  payable  on 
a  reasonable  cost  basis  for  inpatient 
capital-related  costs  in  that  year.  No 
retroactive  increase  or  decrease  is  made 
if  aggregate  payments  are  greater  than  or 
less  than  90  percent  of  actual  Medicare 
inpatient  capital-related  costs  for  that 
year. 

Secticm  412.352  of  the  regulations 
provides  that  HCFA  determines  an 
adjustment  to  the  hospital-specific  rate 
and  the  Federal  rate  proportionately,  so 
that  the  estimated  payments  for  capital 
in  each  year  from  FY  1992  through  FY 
1995  will  equal  90  percent  of  what 
would  have  been  payable  that  year  on 
a  reasonable  cost  basis.  The  effect  of  this 
provision  is  that  the  reduction  required 
under  section  1886(g)(1)(A)  of  the  Act  is 
realized  entirely  through  a  reduction  in 
the  prospective  payments  for  capital 
costs  (that  is,  no  reduction  is  made  for 
this  purpose  in  the  reasonable  cost 
payments  for  old  capital)  in  FY  1992 
through  FY  1995 

For  FY  1993.  we  determined  that  a 
budget  neutrality  factor  of  0.9162  was 
required,  so  that  estimated  aggregate 
payments  for  inpatient  capital-related 
costs  would  equal  90  percent  of  what 
would  have  been  payable  on  a 
reasonable  cost  basis  in  that  year.  For 
FY  1994,  we  proposed  a  budget 
neutrality  factor  of  0.8726.  In  this  final 
rule,  we  are  establishing  a  budget 
neutrality  factor  of  .8947.  The  budget 
neutrality  adjustment  factor  for  FY  1994 
is  2.35  percent  lower  than  the  FY  1993 
budget  neutrality  adjustment  (0.9162), 
and  2.53  percent  higher  than  the  budget 
neutrality  factor  in  the  proposed  rule 
(0.8726).  Below  we  explain  how  two 
factors,  the  7.4  percent  reduction  to  the 
standard  Federal  rate  and  the  decrease 
in  the  budget  neutrality  target  for  FY 
1994,  account  for  these  changes. 

As  we  explain  in  appendix  B,  we 
determine  the  budget  neutrality 
adjustment  factor  on  the  basis  of  a 
projected  FY  1994  capital  costs  per  case 
budget  neutrality  target.  We  develop 
this  target  from  available  data  on 
average  Medicare  capital  costs  per  case 
for  all  short-term  acute  care  hospitals 
subject  to  the  capital  prospective 
payment  system  (that  is,  data  from 
excluded  and  waiver  hospitals  were 
eliminated).  For  the  May  26, 1993, 
proposed  rule,  we  had  data  from  the 
March  1993  update  of  HGRIS  on  the 
average  Medicare  capital  cost  per  case 
for  FY  1991.  We  adjusted  this  figure  for 
the  effects  of  audits  and  updated  it  to 
FY  1994  on  the  basis  of  estimated  rates 
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of  increase  in  Medicare  capital  costs  per 
case.  For  the  final  rule,  we  have  actual 
data  for  FY  1991  from  the  June  1993 
HCRIS  update.  We  also  have  revised 
estimates  of  the  rates  of  increase  in 
Medicare  capital  costs  per  case  for  the 
years  FY  1992  through  FY  1994. 

In  the  proposed  rule  for  FY  1994  (58 
FR  30277-30279).  we  explained  how 
changes  in  the  FY  1991  cost  per  case 
data  and  in  the  rate  of  increase  estimates 
for  FY  1992  through  FY  1994  produced 
an  8.67  percent  decline  in  the  budget 
neutrality  target  for  FY  1994.  That 
decline  was  the  result  of  two  factors. 


First,  the  actual  FY  1991  capital  cost  per 
case  from  the  March  1993  HCRL'.  update 
that  we  used  in  the  proposed  rule  for  FY 
1994  was  5.20  percent  lower  than  we 
had  estimated  in  the  final  rule  fc  r  FY 
1993. 

Second,  in  the  final  rule  for  Ff  1993. 
we  had  estimated  that  there  woi  Id  be  a 
31.63  percent  increase  in  Medicire 
inpatient  capital  cost  pet  case  between 
FY  1991  and  FY  1994.  In  the  proposed 
rule  for  FY  1994.  we  estimated  that 
there  would  be  a  26.68  percent  ncrease 
in  Medicare  inpatient  capital  ccst  per 
case  between  FY  1991  and  FY  1994. 


For  this  final  rule,  there  is  a  further 
2.10  percent  decline  in  the  FY  1994 
budget  neutrality  target,  for  a 
cumulative  decline  in  the  target  of  10.59 
percent  since  the  final  rule  for  FY  1993. 
The  rate-of-increase  estimate  for  FY 
1992  through  FY  1994  has  declined 
further  from  26.68  percent  in  the 
proposed  rule  to  24.30  percent  in  this 
final  rule.  The  following  chart  shows 
how  the  rate-of-increase  estimates  for 
FY  1992  through  FY  1994  were 
calculated  in  the  proposed  rule  and  in 
this  final  rule  for  FY  1994. 


COMPARISON  OF  FACTORS  FOR  MEDICARE  INPATIENT  CAPITAL  COST  PER  CASE  INCREASES:  FY  1994  PROPOSED 

Rule  (PR)  AND  FY  1994  Final  RULE  (FR) 
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The  chart  shows  the  causes  of  the 
decline  in  the  rate-of-increase 
projections  since  the  proposed  rule.  For 
FY  1992.  the  decline  in  the  projected 
rate  of  increase  is  due  to  a  0.82  percent 
decline  in  the  projected  rate  of  increase 
of  total  Medicare  capital  costs  and  a 
0.14  percent  increase  in  the  projected 
rate  of  increase  of  Medicare  admissions. 
Together  these  factors  produced  a  0.68 
percent  decline  in  the  projected  rote  of 


increase  of  Medicare  inpatient  capital 
costs  per  case.  For  FY  1993.  the  0.85 
percent  decline  in  the  projected  rate  of 
increase  is  due  entirely  to  the  decline  in 
the  projected  rate  of  increase  in 
Medicare  admissions.  For  D'  1994,  the 
0.45  percent  decline  in  the  projected 
rate  of  increase  is  also  due  e  itirely  to 
the  decrease  in  the  projectec  rate  of 
increase  in  Medicare  admisf  ions. 

In  addition  to  the  decline  in  the  rate 
of  increase  estimates  since  tae  proposed 


rule,  there  has  been  a  slight  (-0.13 
percent)  decrease  in  the  FY  1991  cost 
per  case  in  the  June  1993  HCRIS  data, 
compared  to  the  March  1993  HCRIS 
data  which  we  used  in  the  proposed 
rule.  The  following  chart  shows  the 
combined  effect  of  the  reduced  rates  of 
increase  estimates  and  the  reduced  FY 
1991  cost  per  case  by  comparing  the 
projections  fi-om  FY  1991  to  FY  1994  at 
the  time  of  the  proposed  rule  and  in  this 
final  rule  for  FY  1994: 


EFFECT  OF  REVISED  RATE  OF  INCREASE  ESTIMATES  ON  CALCULATION  OF  FY  1994  BUDGET  NEUTRALITY 

Target 


Capital  cost 
per  case 


FY  1991  Cost  per  Case: 

Proposed:  March  93  HCRIS 
Final:  June  93  HCRIS -. 

FY  1992  Adjusted  Cost: 

Proposed  Rate:  5.64%  

Final  Rate:  4.92% ~. 

FY  1993  Adjusted  Cost 

Proposed  Rate:  9.17%  

Final  Rate:  8.24% -. 

FY  1994  Adjusted  Cost: 

Proposed  Rate:  9.94%  „. 

Rnai  Rate:  9.45%  

Cumuiatrve ...„.._..~.....~. 


'$566.98 
?  566.220 

598.96 
594.09 

653.91 
643.05 

718.93 
703.85 


Percent 
change  rn 
rate  o»  irv 

aease 


N/A 


-0.68 


-0.85 


-0.45 
-1.97 


Percertt 
chanoein 
caprtaoost 

per  case 


-0.13 


-0.81 

-fee 

-2.10 


•^iiiss  K  ss  sss  s  Kr,^eST<r  •ssisgss'i^w^s::?^^^ 


The  chart  shows  that  the  ciunulative 
effect  of  the  revised  rates  of  increase  is 


to  lower  the  FY  1994  bud^  neutrality 
target  by  1.97  percent.  Togethw  with  the 


0.13  peroant  decline  due  to  updated 
HCRIS  data,  this  accoimU  for  the  Z.10 
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percent  reduction  in  the  FY  1994  capital 
rost  per  case  budget  neutrality  target 
compared  to  the  level  estimated  in  the 
FY  1994  proposed  rule.  In  turn,  the  2.10 
percent  reduction  in  the  FY  1994  budget 
neutrality  target  since  the  proposed  rule, 
together  with  the  8.67  percent  decline 
between  the  final  rule  for  FY  1993  and 
the  proposed  rule,  accounts  for  the 
10.59  percent  dechne  in  the  FY  1994 
budget  neutrality  target  in  this  final  rule 
compared  to  the  final  rule  for  FY  1993. 

The  cumulative  10.59  percent 
reduction  in  the  FY  1994  budget 
neutrality  target,  together  with  the  effect 
of  the  7.4  percent  reduction  in  the 
standard  Federal  rate,  accounts  for  the 
2.35  percent  reduction  in  the  FY  1994 
budget  neutrality  adjustment  compared 
to  the  FY  1993  budget  neutrality 
adjustment.  The  effect  of  the  decline  in 
the  budget  neutrality  target  alone,  in  the 
absence  of  the  7.4  percent  reduction  to 
the  standard  Federal  rate,  would  have 
been  an  even  lower  budget  neutrality 
adjustment  for  FY  1994.  We  estimate 
that,  in  the  absence  of  the  7,4  percent 
reduction  to  the  standard  Federal  rate, 
the  FY  1994  budget  neutrality 
adjustment  would  have  been  0.8576 
instead  of  the  0.8947  in  this  final  rule. 
(In  making  this  estimate,  we  used  the 
same  outlier  effects  as  we  did  with  the 
7.4  percent  reduction  to  the  standard 
Federal  rate.  If  we  had  recalibrated 
outliera  for  the  unreduced  standard 
Federal  rate,  the  estimated  rate  and 
budget  neutrality  factor  might  have  been 
shghtly  different.  This  estimate  is, 
however,  adequate  for  purposes  of 
evaluating  the  relative  impact  of  the  7.4 
percent  reduction  to  the  standard 
Federal  rate.)  With  a  base  Federal  rate 
that  is  7.4  percent  lower,  a  lesser 
reduction  to  the  rate  (and  therefore  a 
higher  budget  neutrality  adjustment 
factor.  0.8947  as  opposed  to  0.8576)  is 
adequate  to  meet  the  lower  FY  1994 
budget  neutrality  target.  Thus,  the  cause 
of  the  2.35  percent  reduction  in  the  FY 
1994  budget  neutrality  adjustment 
compared  to  FY  1993  arises  largely  fi-om 
the  10.59  percent  decline  in  the  budget 
neutrality  target,  partially  offset  by  the 
effect  of  the  7.4  percent  reduction  to  the 
standard  Federal  rate. 

The  decline  in  the  budget  neutrality 
target  and  the  7.4  percent  reduction  to 
the  standard  Federal  rate  also  account 
for  the  2.53  percent  increase  in  the  final 
FY  1994  budget  neutrality  adjustment 
compared  to  the  proposed  rule.  The 
increase  in  the  adjustment  since  the 
proposed  rule  is  due  to  the  effect  of  the 
7.4  percent  reduction  to  the  standard 
Federal  rate  (which  allows  ■  lesser 
reductim  to  the  rate,  and  hence  a  higher 
•diuttjnent  lactcv.  as  explained  above), 
partially  offset  by  tha  2.10  peroent 


decline  in  the  FY  1994  budget  neutrality 
target  (which  reduces  the  budget 
neutrality  factor)  since  the  proposed 
rule. 

For  FY  1994,  we  proposed  a  budget 
neutrality  factor  of  0.8726  to  realize  the 
90  percent  target.  In  this  final  rule,  the 
budget  neutrality  adjustment  factor  is 
0.8947.  The  budget  neutrality  factors  are 
not  built  permanently  into  the  rates;  that 
is.  the  factors  are  not  applied 
cumulatively  in  determining  the  Federal 
rate.  The  net  adjustment  to  the  FY  1994 
Federal  rate  will  therefore  be  .8947/ 
.9162  or  0.9765. 

Comment:  One  commenter  noted  that 
the  most  significant  factor  in  the 
proposed  5.37  percent  decrease  in  the 
Federal  rate  was  the  change  in  the 
budget  neutrality  factor.  The  commenter 
contended  that  the  lower  estimates  of 
capital  spending  which  caused  the 
change  in  the  budget  neutrality  factor 
indicate  either  that  hospitals  are 
controlling  their  spending  or  that 
reimbursement  has  been  insufficient  to 
meet  the  expected  level  of  capital 
spending.  The  commenter  contended 
that,  under  either  circumstance,  it  was 
inappropriate  to  propose  to  hirther 
reduce  the  level  of  Medicare  payment. 

Pesponse  Whatever  the  causes  of  the 
declining  capital  cost  per  case  target  for 
setting  the  budget  neutrality  target,  we 
are  required  to  adjust  the  Federal  rate 
and  the  hospital-specific  rate  so  that 
aggregate  payments  under  the 
prospective  payment  system  for  capital- 
related  costs  equal  90  percent  of  what  it 
is  estimated  would  have  been  paid  on 
the  basis  of  reasonable  costs. 
Furthermore,  we  did  not  propose  a 
reduction  in  payments,  as  the 
commenter  states.  As  we  have  stated 
before,  we  estimated  that  aggregate 
payments  under  the  prospective 
payment  system  for  capital-related  costs 
would  have  increased  3.8  percent  under 
the  rates  and  factors  in  the  proposed 
rule.  In  this  final  rule,  we  estimate  that 
aggregate  payments  will  increase  2.99 
percent.  We  do  not  believe  that  the  level 
of  payments  under  the  capital 
prospective  payment  system  has  been 
inadequate,  especially  since  the 
estimated  2.99  percent  increase  in 
payments  for  FY  1994  represents  an 
increase  over  payments  that  we  estimate 
were  95.64  percent  of  cost  in  FY  1993 
and  98.56  percent  of  cost  in  FY  1992. 

Comment:  One  commenter  expressed 
concern  that  inaccurate  estimates  of  the 
budget  neutrality  target  would  create  a 
vicious  cycle  in  whidi  payments  are 
reduced,  leading  to  increased  interest 
rates  for  hospital  financing,  thus 
resulting  in  further  underestimations  of 
the  actual  amount  of  capital 
expmditurea. 


Response:  Since  aggregate  payments 
increase  both  under  the  rates  and  factors 
in  the  proposed  rule  and  this  final  rule, 
the  commenter's  concerns  are 
unfounded.  We  also  note  that  our  most 
recent  estimates  of  capital  cost  per  case 
increases  suggest  that  we  previously 
over-estimated,  rather  than  under- 
estimated, the  amounts  of  capital 
expenditures  in  recent  years. 

Comment:  One  commenter  noted  that 
the  proposed  rule  included  the  effect  of 
reductions  in  FY  1991.  FY  1992.  and  FY 
1993  capital  cost  per  case  from 
previously  published  amounts.  The 
commenter  contended  that,  to  protect 
the  prospective  nature  of  the  system, 
HCFA  should  not  be  making  retroactive 
changes  to  previously  published 
amounts.  Another  commenter  noted  that 
changes  in  these  estimates  indicates  the 
need  for  more  accurate  forecasts  of 
actual  hospital  capital  expenditures. 

Pesponse:  It  is  precisely  the  need  to 
make  better  forecasts  of  capital  cost  per 
case  that  requires  us  to  revise  previously 
published  figures,  For  example,  we  have 
revised  our  estimates  of  capital  cost  per 
case  increases  in  FY  1992,  FY  1993,  and 
FY  1994.  We  base  these  estimates  on  the 
best  data  and  trend  analysis  available  at 
the  time.  As  we  update  the  data  and 
trend  analysis,  the  accuracy  of  these 
estimates  should  increase.  The 
commenter's  concern  about  the 
accuracy  of  our  estimates  confirms  our 
practice  of  revising  them  as  better  data 
and  trend  analysis  become  available. 
The  prospective  nature  of  the  system  is 
not  threatened  by  revising  previous 
estimates  of  cost  per  case  in  various 
yeara,  since  we  use  the  revised  estimates 
only  to  set  the  budget  neutrality 
adjustment  factor  and  the  rate  for  the 
current  year,  not  to  revise  the  rates  for 
prior  years. 

6.  Exceptions  payment  adjustment 
factor.  Section  412.308(c)(3)  requires 
that  the  standard  Federal  rate  for 
inpatient  capital-related  costs  be 
reduced  by  an  adjustment  factor  equal 
to  the  estimated  additional  payments  for 
exceptions  under  §412.348  determined 
as  a  proportion  of  total  payments  under 
the  hospital-specific  rate  and  Federal 
rate.  The  model  developed  for 
determining  the  budget  neutrality 
adjustment  factor  is  also  used  to 
estimate  payments  under  the  exceptions 
payment  process  and  to  determine  the 
exceptions  payment  adjustment  factor. 

For  FY  1993,  we  estimated  that 
exceptions  payments  would  equal  2.44 
percent  of  aggregate  payments  based  on 
the  Federal  rate  and  the  hospital- 
specific  rate.  Therefore,  we  applied  an 
exceptions  reduction  £actor  of  0.9756 
(1-0.0244)  in  determining  the  Federal 
rate.  For  FY  1994.  we  estimated  in  the 
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May  26, 1993,  proposed  rule  that 
exceptions  payments  would  equal  6.01 
percent  of  aggregate  payments  based  on 
the  Federal  rate  and  the  hospital- 
specific  rate.  Therefore,  we  proposed  to 
apply  an  exceptions  reduction  factor  of 
0.9399  to  determine  the  FY  1994 
Federal  rate.  For  the  final  rule,  we 
estimate  that  exceptions  payments  for 
FY  1994  will  equal  5.15  percent  of 
aggregate  payments  based  on  the 
Federal  rate  and  the  hospital-specific 
rate.  We  are  therefore  applying  an 
exceptions  payment  reduction  factor  of 
0.9485  to  the  Federal  rate  for  FY  1994. 
The  final  exceptions  reduction  factor 
for  FY  1994  is  thus  2.35  percent  lower 
than  the  factor  for  FY  1993,  and  0.91 
percent  higher  than  the  factor  in  the  FY 
1994  proposed  rule.  We  have  always 
expected  exceptions  payments  to 
increase  during  the  transition  period  as 
payments  are  based  increasingly  on  the 
Federal  rate.  This  explains  the  higher 
level  of  exceptions  payments  for  FY 
1994  as  compared  to  FY  1993. 

We  believe  that  two  factors  account 
for  the  0.91  percent  increase  in  the 
exceptions  reduction  factor  since  the 
proposed  rule.  One  is  the  2.10  percent 
reduction  in  the  budget  neutrality  target, 
as  explained  in  section  ID. A.  5  above. 
Since  hospital  costs  in  FY  1994  are  now 
estimated  to  be  2.10  percent  lower  than 
previously  estimated,  fewer  hospitals 
than  we  originally  estimated  will 
qualify  for  exceptions  payments  by 
falling  below  their  minimum  payment 
levels,  and  those  that  still  do  qualify 
may  receive  somewhat  smaller 
payments. 

the  other  factor  is  the  7.4  percent 
reduction  to  the  standard  Federal  rate. 
Because  of  this  reduction,  we  are 
implementing  a  special  redetermination 
of  the  payment  methodology  for 
hospitals  previously  paid  under  the 
fully  prospective  payment  methodology. 
As  a  result  of  this  special 
redetermination,  some  of  these  hospitals 
will  receive  payment  under  the  more 
advantageous  hold-harmless  payment 
methodology  during  FY  1994  and 
through  the  rest  of  the  transition.  Fewer 
of  these  hospitals  than  we  originally 
estimated  should  thus  qualify  for 
exceptions  payments  by  receiving 
regular  payments  that  fall  short  of  their 
minimum  payment  levels. 

The  exceptions  reductions  factors  are 
not  built  permanently  into  the  rates;  that 
is,  the  factors  are  not  applied 
cumulatively  in  determining  the  Federal 
rate.  The  net  adjustment  to  the  FY  1994 
Federal  rate  is  therefore  94857.9756,  or 

0  9722.  , 

Comment  Two  commenters  noted 
that  exceptions  payments  are  funded  by 
reducing  the  Federal  rate  and  the 


hospital-specific  rates.  Thus,  the 
commenters  argued  that  inaccurate 
assumptions  can  resuU  in  \/ithholding 
more  funds  than  are  needed  to  make 
exceptions  payments.  The  :ommenters 
contended  Uiat,  in  the  absence  of 
provisions  to  redistribute  excess  money 
from  the  pool  of  money  reserved  for 
exceptions,  inaccurate  projections  can 
artificially  reduce  paymen'  rates. 

Response  As  we  stated  in  the  final 
rule  for  the  capital  prospective  payment 
system  (56  FR  43413),  ther?  is  no  "pool" 
set  aside  in  a  fund  for  exceptions 

Payments.  Rather,  the  Fed(  ral  rate  and 
ospital-specific  rates  are  reduced  by 
the  estimated  amount  of  e;  ceptions 
payments  for  the  fiscal  yeer.  Consistent 
with  the  concept  of  exceptions 
payments,  the  exceptions  reduction 
factor  (like  the  other  factors)  is 
determined  on  the  basis  of  the  best  data 
available  when  the  factor  is  established. 
There  is  no  retroactive  adjustment  if 
actual  payments  are  more  or  less  than 
anticiiteted.  The  approprifite  adjustment 
factors  are  reestimated  annually  on  the 
basis  of  new  data,  but  no  letroactive 
correction  is  made  for  prior  years.  Not 
only  would  such  an  adjus  ment  violate 
the  prospective  nature  of  rate-setting, 
but  it  would  also  be  imprf  ctical.  It 
would  require  an  adjustm3nt  both  when 
exception  payments  are  less  than  the 
amount  anticipated  in  set'  ing  the 
adjustment  and  when  payments  exceed 
the  amount  anticipated  in  setting  the 
adjustment. 

Also,  we  note  that  even  if  actual 
exceptions  payments  are  "ower  than 
estimated,  this  does  not  mean  total 
payments  are  lower  than  estimated.  The 
lower  estimated  level  of  exceptions 
payments  for  FY  1993  was  the  direct 
result  of  the  fact  that  regular  payments 
were  estimated  to  have  e);ceeded  the 
budget  neutrality  target  that  year.  These 
factors  are  directly  related;  that  is,  as 
regular  payments  exceed  the  budget 
neutrality  target,  fewer  hospitals  fall 
short  of  the  minimum  pa:mient  levels 
that  qualify  them  for  exceptions 
payments,  and  those  that  do  qualify 
receive  smaller  exceptior  s  payments. 
The  lower  estimate  of  exceptions 
payments  for  FY  1993  was  thus  due  to 
the  fact  that  fewer  exception  payments, 
and  lower  exception  paynent  amounts, 
were  necessary  to  ensure  that  hospitals 
received  their  minimum  payment  levels. 
We  do  not  believe  that,  because  we  now 
estimate  that  regular  payments  exceeded 
the  budget  neutrality  target  in  any  fiscal 
year,  we  should  then  also  pay  hospitals 
more  (in  the  form  of  the  "redistribution" 
recommended  by  the  commenters)  for 
not  making  exceptions  payments  that 
would  have  exceeded  the  established 
minimum  payment  leve,s. 


Comment.  Several  commenters 
contended  that  HCFA  has  not 
adequately  justified  why  exceptions 
payments  were  estimated  to  be  6.01 
percent  of  aggregate  payments  in  FY 
1994  as  compared  to  only  2.45  percent 
in  FY  1993.  The  commenters  also  noted 
that  HCTA  estimated  in  the  proposed 
rule  that  exceptions  payments  would 
increase  six-fold  in  FY  1994  over  FY 
1993.  These  commenters  contended  that 
HCFA  should  not  change  estimates  of 
exceptions  without  substantial  new 
information.  Two  commenters 
contended  that  the  fact  that  the 
observed  level  of  exceptions  in  FY  1993 
was  63  percent  lower  than  estimated  in 
the  final  rule  for  FY  1993  raises 
questions  about  the  validity  of  HCFA's 
estimation  method. 

Response  We  staled  in  the  proposed 
rule  (58  FR  30275)  that  "we  now 
estimate  that  exceptions  for  FY  1993 
vrill  be  63  percent  lower  than  we 
originally  estimated."  All  our  ciurent 
figures  on  exceptions  are  estimates,  and 
thus  we  made  no  statement  about  the 
"observed"  level  of  exceptions 

Eayments  for  FY  1993.  We  will  not 
egin  to  have  data  on  actual  exceptions 
payments  until  cost  reports  for  FY  1992 
are  settled  in  FY  1995  and  FY  1996.  In 
the  meantime,  our  estimates  of  the  level 
of  exceptions  payments  in  any  given 
year  change  with  new  data  or  revised 
estimates  of  those  factors  in  the  system 
that  affect  the  level  of  exceptions 
payments. 

In  the  FY  1993  final  rule,  we 
estimated  that  exceptions  payments 
would  be  2.44  percent  of  aggregate 
payments  based  on  the  Federal  rate  and 
the  hospital-specific  rate  (not  2.45 
percent  of  aggregate  payments  under  the 
capital  prospective  payment  system,  as 
stated  by  the  commenters).  In  the  May 
26. 1993  proposed  rule  for  FY  1994,  we 
estimated  that  exceptions  payments  for 
FY  1993  would  be  63  percent  lower 
than  our  estimate  last  year.  As  we 
explained  in  the  response  to  the 
previous  comment,  the  revised  estimate 
of  exceptions  for  FY  1993  was  related  to 
the  revised  budget  neutrality  estimate 
for  FY  1993.  Since  our  more  recent 
estimate  showed  that  aggregate 
payments  under  the  prospective 
payment  system  for  capitel-related  costs 
in  FY  1993  were  5.89  percent  higher 
than  the  budget  neutrality  target,  we 
also  estimate  that  fewer  hospitals 
qualified  for  exceptions  payments  by 
falling  short  of  the  minimum  payment 
levels,  and  that  those  who  did  qualify 
received  smaller  exceptions  payments. 
In  the  proposed  rule  for  FY  1994,  we 
estimated  that  exceptions  payments  in 
FY  1994  would  be  6.01  percent  of 
aggregate  payments  based  on  the 
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Federal  rate  and  the  hospUaJ-spacific 
rate.  In  this  final  rule,  we  are  estiroating 
that  exceptions  payments  ia  FY  1994 
will  b*  S.1S  percent  of  a^regats 
payments  bffited  on  the  Federal  rate  and 
the  hospital-specific  tate.  We  also 
currently  estlTnate  that  exceptions 

f>ayments  in  FY  1993  wUl  be  70  percent 
ower  than  we  estimated  at  the  time  of 
the  final  rule  in  FY  1993.  This  revised 
estimate  is  directly  related  to  our 
estioiate  that  aggregate  payment  will  be 
95.64  percent  of  reasooable  cost,  or  6.27 
percent  over  the  budget  neutrahty  target 
in  FY  1993.  The  higher  level  of 
payments  means  that  fewer  hospitals 
will  qaalify  for  exceptions  payments  by 
falling  below  their  minimsim  payments, 
and  that  those  that  still  do  qualify  will 
receive  lower  payments. 

The  regulations  require  us  to  reduce 
the  Federal  rate  and  the  hospital- 
specific  rate  each  year  by  a  factor  equal 
to  the  estimated  additional  payments  for 
exceptions,  determined  as  a  proportion 
of  total  payments  wider  the  hospital- 
specific  rate  and  th%Federal  rate.  We 
use  the  best  available  data  each  year  to 
determine  our  estimates  as  appropriate, 
and  we  continire  to  refine  our 
methodology  as  appropriate.  We  do  not 
believe  that  we  shonM  retain  esttmates 
that  no  longer  have  the  best  empirical 
and  methodological  support.  Wb  also  do 
not  befievH  that  the  prospective  nature 
of  the  system  is  jeopardized  by  refining 
our  estimates,  since  we  do  ntJt 
retroactively  adjust  the  exceptions 
reductions  factors  for  previous  years, 
but  rather  use  our  revisedlBstimatss  to 
set  the  factor  moie  accurately  Cor  the 
current  year. 

We  have  always  expected  exceptions 
payments  to  increase  during  the 
transition  as  payments  are  based 
increasingly  on  the  Federal  rata  and 
decreasingly  on  factors  related  to 
hospital  cost  expeneoce  (that  is.  the 
hospital-specific  rate,  which  was 
derived  from  hospital  base  year  costs, 
and  the  hoid-harmless  payment  of  85 
pMTcant  for  old  capital  costs^  While  our 
estimates,  conceiaing  the  annual  aoaount 
of  exceptions  payments  have  changed 
with  new  data  and  new  estimates  on 
factors  that  aflact  axceptioos.  payments, 
aU  our  estiaiataftbave  been  consistent 
with  tb» expectation. 

7.  Standard  Federal  rale  for  FY  1994. 
For  FY  1998,  kbfl!  Fedecal  rate  was 
$417.29l  With  Ihe  changB»  we  prt^iesed 
to  th»  {actors  used  to  establish  the 
Federal  rate,  we  ptepesed  that  the  FY 
19M  Fedecal  m««fo<iid  be  $a(M.U.  Ia 
thie  finet  rob>  wara  erteMwhingM  Fy 
1994  Fadanl  nftv  ol  Sa7a^4L  Th»  foal 
Federal  al*  for  FY  1994  was  cakailflted 
as  followK 


•  The  FY  1994  update  factor  is 
1.0304. 

•  The  FY  1994  outlier  adjustment 
factor  is  0.9454. 

•  The  FY  1994  budget  neutrality 
adjustment  factor  that  is  applied  to  the 
standard  Federal  payment  rate  for 
changes  in  the  DRG  relative  weights  and 
in  the  geographic  adjustment  factor  is 
1.0053. 

•  The  FY  1994  budget  neutrality 
adjustment  factor  that  is  applied  to  the 
standard  Federal  payment  rate  and  the 
hospital-specific  rata  to  assure  that 
aggregate  payments  equal  90  percent  of 
payments  that  would  nave  b^n  made 
on  a  reasonable  cost  basis  is  0.8947. 

•  The  FY  1994  exceptions  payments 
adjustment  factor  is  0.9485. 

Since  the  Federal  rate  has  already 
been  adjusted  for  differences  in  case 
mix.  wages,  cost  of  living,  indirect 
medical  education  costs,  and  payments 
to  hospitals  serving  a  disproportionate 
share  of  low-income  patients,  we 
proposed  to  make  no  additional 
adjustments  in  the  standard  Federal  rate 
for  these  factors  other  than  the  budget 
neutrality  factors  for  changes  in  the  DRG 
relative  weights  and  the  geographic 
adjustment  factor. 

Comment.  One  commenter  contended 
that  the  proposed  reduction  in  capital 
payments  did  not  ath)w  adequately  for 
inflation.  Another  commenter 
contended  that  the  proposed  reduced 
rate  would  inhibit  hospitals'  ability  to 
pay  for  preexisting  debt.  Other 
commentets  contended  that  the 
proposed  reduction  in  the  Federal  rate 
would  increase  the  financial  risk  of 
hospital  funding  arrangements  and  thus 
increase  the  interest  rates  charged  to 
hospitals. 

Fesponse.  We  did  not  propose  a 
reduction  in  capital  payments,  but  in 
the  capital  Federal  rate.  Under  the 
proposed  rule,  aggregate  payments 
under  the  capital  prospective  payment 
system  would  have  incseasedby  3.8 
percent.  Since  section  ia86(g){lUAJ  of 
the  Act  requires  that  estimated 
payments  equal  90  percent  of  reasonable 
costs  for  capital-related  expenses,  until 
the  expiration  of  the  budget  neutrality 
reqjuireraent  in  FY  1996,  payments 
under  the  capital  prospective  paymeat 
system  can  be  expected  to  increase  as 
capital  costs  per  case  increase.  The 
proposed  increase  &om  FY  1993  to  FY 
1 994  was  less  than  the  total  estimated 
increase  in  capital  costs  per  case 
between  FY  1993  and  FY  1994  because, 
at  the  ti<ne  of  the  pioposed  rule,  we 
estimated  that  FY  1993  payments  were 
95.3  peccant  of  raasooable  coets,.  oc  S.Sd 
perc— t  UgiMT  IJms  the  budget 
neutteiity  tecggt.  Th»  eatimatod  jaoeaae 
in  cost  per  case  is  FY  1994  divided  by 


the  excess  of  estloiatad  FY  1993 
payments  over  the  budget  neutrality 
target  set  the  rate  of  increase  In 
payments  io.  the  proposed  rule  (1.0994/ 
1.0589=^1.038,  a  3.8  percent  increase). 

As  we  explained  in  the  Lnlroduction 
to  section  III  above,  we  now  estimate 
that  FY  1993  payments  were  95.64 
percent  of  reasonable  costs,  or  6.3 
percent  higher  than  the  budget 
neutrality  terget.  The  estimated  increase 
in  cost  per  case  in  FY  1994  divided  by 
the  estimated  excess  of  FY  1993 
payments  over  the  budget  neutrality 
target  (1.0945/1^627)  yields  the 
estimated  2.99  percent  increase  in 
aggregate  payments  with  the  rates  and 
factors  we  are  adopting  in  this  final  rule. 
We  believe  that  this  increase  in 
payments,  together  with  the  payments 
that  we  estimate  that  hospitals  have 
received  during  the  first  2  years  of  the 
prospective  payment  system  for  capital- 
related  costs,  should  allow  hospitals  to 
pay  for  preexisting  debt.  The  increase  in 
payments  is  a  much  more  important 
factor  in  gauging  the  adequacy  of 
payments,  svd  the  risks  of  hospital 
financing  arrangements,  than  changes  in 
the  Federal  rate  alone. 

Comment:  Several  conunenters 
contended  that  uncertainty  in  capital 
reimbursement  has  caused  bond  down- 
ratings.  One  commenter  noted  that  the 
proposed  S.4  percent  reduction  to  the 
Federal  rate  represented  a  reversal  from 
the  levels  previously  projected  by 
HCFA.  Another  commenter  stated  that 
changes  in  the  rates  from  the  levels 
projected  make  it  difficult  for  a  hospital 
to  plan  adequately  for  the  coming  year. 

Response.  We  a«e  sensitive  to  me 
concerns  of  hospitals  that  there  be 
predictability  in.  the  levels  of  their 
capital  payments.  We  make  our 
projections  based  on  the  best  data 
available,  and  we  share  them  so  that  the 
public  also  will  have  the  most  current 
information.  At  the  same  time,  we  have 
a  statutory  obligation  to  assure  that 
payments  equal  90  percent  of  what 
would  have  been  paid  oa  a  reasonable 
cost  basis.  To  fulfill  that  statutory 
obligation,  we  must  revise  our  estimates 
for  rate^setting  purposes  as  better  date 
become  available.  When  we  published 
our  previous  projections,  we  cautioned 
that  th^  were  onfy  estimates,  and  that 
they  were  subject  to  revisions  resulting 
frooB  eontioued  methodological 
refinements,  more  recent  data,  and 
payment  pohcy  changes.  Some 
differences  between  the  projections  and 
the  FY  1994  Federal  rate  were  to  be 
e)(pected. 

We  are  providing  a  chart  that  shews 
how  ea<:h  of  the  factors  and  adjustments 
foe  FY  1994  afiacted  the  conputatioo  of 
the  final  FY  1984  Fedsnl  rate  in 
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comparison  to  the  FY  1993  Federal  rate. 
The  final  FY  1994  update  factor  has  the 
effect  of  increasing  the  Federal  rate  3.04 
percent  compared  to  the  rate  in  FY  1993 
while  the  final  geographic  and  DRG 
budget  neutrality  factor  has  the  effect  of 
increasing  the  Federal  rate  by  0.53 
percent.  The  final  FY  1993  exceptions 


reduction  factor  has  the  effect  of 
decreasing  the  final  Federal  rate  by  2.78 
percent  compared  to  the  exceptions 
reduction  for  FY  1993.  The  final  FY 
1994  budget  neutrality  adjustment  factor 
has  the  effect  of  reducing  the  final  FY 
1994  rate  by  2.35  percent  compared  to 
the  budget  neutrality  reduction  in  FY 


1993.  Finally,  the  Public  Law  103-66 
reduction  to  the  standard  Federal  rate 
has  the  effect  of  reducing  the  FY  1994 
Federal  rate  by  7  4  percent.  The 
combined  effect  of  all  the  proposed 
changes  is  to  decrease  the  final  Federal 
rate  by  9.33  percent  compared  to  the 
Federal  rate  for  FY  1993. 


COMPARISON  OF  FACTORS  AND  ADJUSTMENTS:  FY  1993  FEDERAL  RATE  AND  FY  1994  FEDERAL  RATE 


Public  Law  103-66  Standard  Federal  Rate  Reduction 
Update  factor:  ^ 

FY  1993  

FY  1994  

GAF/DRG  adjustment  factor ' 

FY  1993  

FY  1994  

Outlier  adjustment  factor:  > 

FY  1993  

FY  1994  

Exceptions  adjustment  factor: 

FY  19932  

FY  1994  

Budget  neutrality  adjustment  factor:* 

FY  1993  

FY  1994  

Federal  Rate: 

FY  1993  : 

FY  1994  


0.9260 

1.0607 
1.0304 

0.9980 
1.0053 

09496 
0.9454 

0.9756 
09485 

0.9162 
0  8947 

$41729 
$378.34 


Change 


0.9260 


Percent 
change 


1.0304 

1.0053 

0.9956 

0.9722 

0.9765 

0.9067 


-740. 


304 

053 

-0  44 

-2  78 

-2.35 

-9  33 


'  The  update  factor  and  the  GAF/DRG 


budget  neutrality  factors  are  built  permanently  Into  the  rates  Thus,  for  example,  «ieincren^nta!  change 
from  FY  l'^993  to  FY  1994  resulting  from  the  application  of  the  1.0053  GAF/DRG  budget  neutrality  factor  for  ^  ^*^1^„^-^  „,  .^.^.  on 
Tlheouttier  reduction  factor,  ^e  excepfoJis  reduction  factor,  and  th.e  bi-dget  neutrality  factor  to  f^^^^P^'^^^'Xl^^^^^ 
Dercant  of  what  it  is  estimated  would  have  been  paid  on  the  basis  of  reasonable  cost  are  not  built  permanently  into  the  rajfs  ihai  «■  t^se 
fSrS  a?e  nofappLd  almuiativeiy  in  detemiin.ngVe  rates.  Thus,  for  exanple,  the  net  change  resulting  from  the  apphcatK)n  of  the  FY  1994 
exceptions  reduction  factor  is  0.9485/0  9756,  or  0.9722.  ] 

We  are  also  providing  a  chart  that  shows  how  the  final  FY  1994  Federal  rate  differs  from  the  proposed  FY  1994 
Federal  rate. 

COMPARISON  OF  FACTORS  AND  ADJUSTMENTS:  PROPOSED  FY  1994  FEDERAL  RATE  AND  FINAL  FY  1994 

Federal  Rate 


Public  Law  103-66  standard  Federal  Rate  Reduction 
Update  factor: 

Proposed  FY  1994 

Final  FY  1994  

GAF/DRG  adjustment  factor 

Proposed  FY  1994 

Final  1994  

Outlier  adjustment  factor: 

Proposed  FY  1994 

Final  FY  1994. 

Exceptions  adjustment  factor 

Proposed  FY  1994 

Final  FY  1994  

Budget  neutrality  adjustment  factor: 

Proposed  FY  1994 

Final  FY  1994  

Federal  Rate: 

Proposed  FY  1994 

Final  FY  1994  


0.9260 

1.0310 
10304 

1.0046 
10053 

0.9455 
09454 

09399 
09485 

0.8729 
0.8947 

$394.88 
$378.34 


Change 


0.9260 


0.9994 


1.0007 


0.9999 


1.0091 


1.0253 
a9581 


Percent 
change 


-7.40 


0.06 


007 


-0.01 


0.91 


253 


-419 


This  chart  shows  that  the  effect  of  the 
7  4  percent  reduction  to  the  standard 


Federal  rate  which  was  enacted  after  the 
proposed  rule,  is  partially  offset  by 


other  factors,  especially  the  2.53  percent 
increase  in  the  budget  neutrality  factor. 
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We  discuss  the  reesons  for  the  change 
in  tha  budget  naulralily  factor  in  section 
UI.A.5aboTe. 

We  have  refined  our  budget  neutrality 
and  exceptions  reduction  factors  for  FY 
1994  on  the  basis  of  the  most  recent  data 
at  our  disposal.  We  have  not 
retroactively  adjusted  the  Federal  rate 
for  FY  1993  in  determining  the  rate  for 
FY  1994. 

8.  Special  rate  for  Puerto  Rtco 
hospitals.  For  FY  1993,  the  special  rate 
for  Piwfto  Rico  hospitals  was  $320.99. 
With  the  changes  we  proposed  making 
to  the  factors  used  to  determine  the  rate, 
the  proposed  FY  1994  special  rate  for 
Puerto  Rico  was  $303.75,  in  this  final 
rul«,  the  standard  rate  for  Puerto  Rico  is 
$291.03. 

B.  Determination  of  Hospital-Specific 
Rate  Update 

Section  412.328(e)  of  the  regulations 
provides  that  the  hospital-specific  rate 
for  FY  1994  be  determined  by  adjusting 
the  FY  1993  hospital-specific  rate  by  the 
following  factors: 

1 .  Hospital-specific  rate  update  factor. 
The  hdspitatspedfic  rate  is  updated  in 
accordance  with  the  update  factor  for 
the  standard  Federal  rate  determined 
under  S412.308(ci(l).  For  FY  1994,  we 
proposed  that  the  luKpital-specific  rata 
be  updated  by  a  factor  of  1.0310.  In  this 
firtal  rule,  we  are  updating  the  hospital- 
specific  rata  by  a  factor  of  1.0304. 

2.  Exceptions  payment  adjustment 
factor.  For  FY  1992  through  FY  2001, 
the  updated  hospital-specific  rate  is 


reduced  by  an  adiustiaent  factor  equal 
to  the  estimated  additional  payments  for 
capital-related  costs  for  exceptions 
under  §  412.348.  determined  as  a 
proportion  of  the  total  amount  of 
payments  under  the  hospital-specific 
rate  and  the  Federal  rate.  For  FY  1994, 
we  estimated  in  the  proposed  rule  that 
exceptions  payments  would  be  6.01 
percent  of  aggregate  payments  based  on 
the  Federal  rate  and  the  hospital- 
specific  rate.  We  therefore  proposed  that 
the  updated  hospital-specific  rate  be 
reduced  by  a  factor  of  0.9399.  In  this 
final  rule,  we  are  applying  an 
exceptions  reduction  factor  of  0.9485  to 
the  hospital-specific  rate.  The 
exceptions  reductions  factors  are  not 
built  permanently  into  the  rates;  that  is, 
the  factors  are  not  applied  cumulatively 
in  determining  the  hospital-specific 
rate.  The  net  adjustment  to  the  FY  1994 
hospital-specific  rate  is  therefore  .9485/ 
.9756.  or  0.9722. 

3.  Budget  neutrality  adjustment 
factor.  For  FY  1992  through  FY  1995. 
the  updated  hospital-specific  rate  is 
adjusted  by  a  budget  neutrality 
adjustment  factor  determined  under 
§412.352,  so  that  estimated  aggregate 
payments  under  the  capital  prospective 
paym?r.t  system  will  equal  90  percent  of 
what  would  have  been  payable  on  a 
reasonable  cost  basis.  (The  budget 
neutrality  adjustment  for  changes  in  the 
DRG  relative  weights  and  in  the 
geographic  adjustment  factor  is  not 
applied  to  the  hospital-specific  rate.) 
For  FY  1994.  we  proposed  a  budget 


neutrality  factor  of  0M72B.  In  this  final 
rule,  we  are  applying  a  budget  neutrality 
factor  of  0.8947  to  the  hospital-specific 
rate.  The  budget  neutrality  factor  is  not 
built  permanently  into  the  rates;  that  is. 
the  factor  is  not  applied  cumulatively  in 
determining  the  hospital-specific  rate. 
The  net  adjustment  to  the  FY  1994 
hospital-specific  rate  is  therefore  .8947/ 
.9162,  or  0.9765. 

4.  A/et  change  to  hospital-specific  rate. 
We  are  providing  a  chart  below  to  show 
the  net  change  to  the  hospital-specific 
rate.  The  chart  shows  the  factors  for  FY 
1993  and  FY  1994  and  the  net 
adjustment  for  each  factor.  It  also  shows 
that  the  cumulative  net  adjustment  from 
FY  1993  to  FY  1994  is  0.9784,  v^hich 
represents  a  decrease  of  2.16  percent  to 
the  hospital-specific  rate,  a.s  opposed  to 
the  5.4  percent  decrease  to  the  hcspital- 
specific  rate  in  the  proposed  rule.  The 
lower  decrease  in  the  hospital-specific 
rate  in  the  final  rule  as  compared  to  the 
proposed  rule  is  due  primarily  to  the 
effects  of  the  7.4  percent  reduction  to 
the  standard  Federal  rate.  As  we  have 
explained  in  section  III.A.5  above,  one 
effect  of  the  reduced  standard  Federal 
rate  is  a  higher  (.8947  as  compared  to 
.8726)  budget  neutrality  adjustment  to 
the  final  FY  1994  Federal  rate  and 
hospital-specific  rate  compared  to  the 
proposed  rule.  The  FY  1994  hospital- 
specific  rate  for  each  hospital  is 
determined  by  multiplying  the  FY  1993 
hospital-specific  rate  by  the  cumulative 
net  adjustment  of  0.9784. 


Final  FY  1994  Update  and  Adjustments  to  Hospital-Specific  Rates 


Update  (actor: 

FY  93 _ 

FY  94 _ 

Exceptions  payment  adjustment  factor 

FY  93 

FY  94  

Budget  neutrality  factor 

FY  93 

FY  94  

Cumulative  adjustments: 

FY  90 

FY  94  


1.0607 
t.0304 

0.9755 
0.9485 

0.9162 
0.8947 

0.9481 
09275 


Net  ad- 
justment 


1.0304 
0.9722 
0.9765 
09784 


Percent 
ctrange 


a  TO 


-2.78 
-2.35 
-2!  16 


Note:  The  update  factor  for  the  hospital- 
specific  rate  is  applied  cumulatively  in 
determining  the  tatis.  Thus,  fte  incremental 
increase  in  the  update  factor  from  FY  1993 
to  FY  1994  is.  1.0304.  la  contrast,  the 
exceptions  payment  adjustmeirt  factor  and 
the  budget  neutrality  factor  are  not  applied 
cumulatively.  Hius,  for  example,  the 
inciemcatat  iocreiao  in  the  budget  neutrality 
factor  froBO.  FY  1993  to  FY  1994  i»  .8947/ 
9162.  or  .9765. 


C.  Calculation  of  Inpatient  Capital- 
Related  Prospective  Payments  for  FY 
1994 

During  the  capital  prospective 
payment  system  transition  period,  a 
hospital  is  paid  for  the  inpatient  capital- 
related  costs  under  one  of  two 
altecnative  payment  methodologies:  the 
fully  prospective  payment  methodology 
or  the  hold-harmless  methodology.  The 


payment  methodology  applicable  to  a 
particular  hospital  is  determined  when 
a  hospital  comes  under  the  prospective 
payment  system  for  capital-related  costs 
hy  comparing  its  hospital-specific  rate 
to  the  Federal  rate  a{>plicable  to  the 
hospital's  first  cost  reporting  period 
under  the  prospective  payment  system. 
The  applicable  Federal  rate  was 
determined  by  adjusting: 
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•  For  outliers  by  dividing  the 
standard  Federal  rate  by  the  (Ritlier 
reduction  factor  for  that  fiscal  year;  and, 

•  For  the  payment  adjustment  factors 
applicable  to  the  hospital  (that  is,  the 
hospital's  geographic  adjustment  fector, 
the  disproportionate  share  adjustment 
factor,  and  the  indirect  medical 
education  adjustment  factor,  where 
appropriate). 

If  the  hospital-specific  rate  is  above 
the  applicable  Federal  rate,  the  hospital 
is  paid  under  the  hold-harmless 
methodology.  If  the  hospital-flpecific 
rate  is  below  the  applicable  Federal  rate, 
the  hospital  is  paid  under  the  fully 
prospective  methodologv. 

To  take  into  acco\mt  the  7  4  percent 
reduction  to  the  standard  Federal  rate, 
the  payment  methodology  for  hospitals 
paid  under  the  fully  prospective 
payment  methodology  in  the  last  cost 
reporting  period  beginning  before  to 
October  1, 1993  will  be  redetermined  by 
comparing  the  hospital's  FY  1994 
hospital-specific  rate  with  its  FY  1994 
applicable  Federal  rate  (that  is,  the  FY 
1994  Federal  rate  adjusted  for  the  effects 
of  the  payments  adjustment  and  outlier 
payments).  If  the  FY  1994  hospital- 
specific  rate  is  higher  than  the  FY  1994 
adjusted  Federal  rate,  the  hospital  will 
be  paid  under  the  hold-harmless 
payment  methodology  during  its  first 
cost  reporting  period  beginning  after 
October  1, 1993  and  throughout  the  rest 
of  the  transition.  We  discuss  this 
provision  further  m  section  V.D.  of  the 
preamble  to  this  final  rule. 

For  pnirposes  of  calculating  payments 
for  each  discharge  imder  both  the  hold- 
harmless  peeftnetit  methodology  and  the 
fully  prospective  pa3mient  methodology, 
the  standard  Federal  rate  is  adjusted  as 
follows:  (Standard  Federal  Rate)  x  (DRG 
weight)  X  (Geographic  Adjustment 
Factor)  x  (Large  Urban  Adid-on,  if 
applicable)  x  (for  hospitals  located  in 
Alaska  and  Hawaii.  COLA  adjustment)  x 
(1-f Disproportionate  Share  Adjustment 
Factor  ■*■  Indirect  Medical  Education 
Adjustment  Factor,  if  applicable).  The 
result  is  termed  the  adjusted  Federal 
rate. 

Payments  under  the  hold-harmless 
methodology  are  detennined  under  one 
of  two  formulas.  A  hold-harmless 
hospital  is  paid  the  higher  of: 

•  100  percent  of  the  adjusted  Federal 
rate  for  each  discharge;  or 

•  An  old  capital  payment  equal  to  85 
percent  (100  percent  for  sole  community 
hospitals)  of  the  hospital's  allowable 
Medicare  inpatient  old  capital  costs  per 
discbarge  for  the  cost  reporting  period 
plus  8  new  capital  payment  based  on  a 
percentage  of  the  adjusted  Federal  rate 
for  each  discharge.  The  percentage  of 
the  adjusted  Federal  rate  equals  the  ratio 


of  the  hospital's  alkrwable  Medicare 
new  capital  costs  to  its  total  Medicare 
inpatient  capital-related  costs  in  the  cost 
reporting  period. 

Once  a  nospital  receives  payment 
based  on  100  percent  of  the  adjusted 
Federal  rate  in  a  cost-reporting  period 
beginning  on  or  after  October  1, 1993  (or 
the  first  cost  reporting  period  after 
obligated  capital  that  is  recognized  as 
old  capital  under  §  412.302(c)  is  put  in 
use  for  patient  care,  if  later),  the  hospital 
continues  to  receive  capital  prospective 
payment  system  payments  on  that  basis 
for  the  remainder  of  the  transition 
period. 

Payment  for  each  discharge  under  the 
fully  prospective  methodology  is  the 
sum  of: 

•  The  hospital-specific  rate 
multiplied  by  the  E>RC  relative  weight 
for  the  discharge  and  by  the  applicable 
hospilal-apedfic  transition  btend 
percentage  for  the  cost  reporting  pwriod; 
and 

•  The  adjusted  Federal  rate 
multiplied  by  the  Federal  transition 
blend  percentage. 

The  blend  percentages  for  cost 
reporting  periods  beginning  in  FY  1994 
are  30  percent  of  the  adjusted  Federal 
rate  and  70  percent  of  the  hospital- 
specific  rate. 

Hospitals  may  also  receive  outlier 
payments  for  those  cases  that  qualify 
under  the  thresholds  established  for 
each  fiscal  year.  Section  412.312(c) 
provides  for  a  single  set  of  thresholds  to 
identify  outlier  cases  for  both  inpatient 
operating  and  inpatient  capital-related 
payments.  Outlier  payments  are  made 
only  on  that  portion  of  the  Federal  rate 
that  is  used  to  calculate  the  hospital's 
inpatient  capital-related  payments.  For 
fully  prospective  hospitals,  that  portion 
is  30  percent  of  the  Federal  rate  for 
discharges  occurring  in  cost  reporting 
periods  beginning  during  FY  1994. 
Thus,  a  fully  prospective  hospital  will 
receive  30  percent  of  the  capital-related 
outlier  payment  calculated  for  the  case 
for  discharges  occurring  in  cost 
reporting  p>eriods  beginning  in  FY  1994 
For  hold-harmless  hospitals  paid  85 
percent  of  their  reasonable  costs  for  old 
inpatient  capital,  tha  portion  of  the 
Federal  rate  that  is  included  in  the 
hospital's  outlier  payments  is  based  on 
the  hospital's  ratio  of  Medicare 
inpatient  costs  for  new  capital  to  total 
Medicare  inpatient  capital  costs.  For 
hold-harmless  hospitals  that  are  paid 
100  percent  of  the  Federal  rate,  100 
percent  of  the  Federal  rate  is  included 
in  the  hospital's  oiUlier  payments. 

The  rules  to  establish  outlier 
thresholds  for  FY  1994  are  published  in 
section  II.A.4.d  of  the  Addendum  to  this 
final  rule.  For  FY  1994.  as  proposed,  a 


case  qualifies  as  a  cost  oatfier  if  the  cost 
for  the  case  (after  standardization  for  the 
indirect  teaching  adjustment  and 
disproportionate  share  adjustment)  is 
greater  than  the  larger  of  2  times  the 
prospective  payment  rate  for  the  case  or 
$36,000.  A  case  also  qualifies  as  a  day 
outlier  for  FY  1994  if  the  length  of  stay 
is  greater  than  the  geometric  mean 
length  of  stay  for  the  DRG  plus  the 
lesser  of  3  standard  deviations  of  the 
length  of  stay  or  23  days. 

DdHng  the  capital  prospective 
payment  system  transition  p>eriod,  any 
hospital  may  also  receive  an  additional 
payment  under  an  exceptions  process  if 
its  total  inpatient  capital-related 
payments  are  less  than  a  minim.um 
percentage  of  its  allowable  Medicare 
inpatient  capital-related  costs.  The 
minimum  payment  level  is  established 
by  class  of  hospital  under  §  412.348. 
The  minimum  payment  levels  for 
portioRS  of  cost  reporting  periods 
occurring  in  FY  1994  are: 

•  Sole  community  hospitals  (located 
in  either  an  urban  or  rural  area),  90 
percent; 

•  Urban  hospitals  with  at  lea^  100 
beds  and  a  disproportionate  ^are 
patient  percentage  of  at  least  20.2 
percent  and  urban  hospitals  with  at 
least  100  beds  that  qualify  for 
disproportionate  share  payments  under 
§  412.106(c)(2).  80  percent,  and, 

•  AU  other  hospitals,  70  percent 
Under  §412.34a(d),  the  amount  of  the 

exceptions  payment  is  determined  by 
comparing  the  omiulative  payments 
made  to  the  hospital  under  the  capital 
prospective  payment  system  to  the 
cumulative  minimum  payment  levels 
applicable  to  the  hospital  for  each  cost 
reporting  period  subject  to  that  system. 
Any  amount  by  which  the  hospital's 
cumulative  payments  exceed  its 
cumulative  minimum  payment  is 
deducted  from  the  additional  payment 
that  would  otherwise  be  payable  for  a 
cost  reporting  period. 

New  hospitals  are  exempted  from  the 
capital  prospective  payment  system  for 
their  Rist  2  years  of  operation  and  are 
paid  85  percent  of  their  reasonable  costs 
during  that  period.  A  new  hospital's  old 
capital  costs  are  its  allowable  costs  for 
capital  assets  that  were  put  in  use  for 
patient  care  on  or  before  the  later  of 
December  31, 1990  or  the  last  day  of  the 
hospital's  base  year  cost  reporting 
period,  and  are  subject  to  the  rules 
pertaining  to  old  capital  and  obligated 
capital  as  of  the  applicable  date. 
Effective  with  the  third  year  of 
operation,  we  will  pay  the  hospital 
under  either  the  fully  prospective 
methodology,  using  the  appropriate 
transition  blend  in  that  Federal  fiscal 
year,  or  the  hold-harmless  methodology 
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If  the  hold-harmless  methodology  is 
applicable,  the  hold-harmless  payment 
for  assets  in  use  during  the  base  period 
will  extend  for  8  years,  even  if  the  hold- 
harmless  payments  extend  beyond  the 
normal  transition  period. 

rv.  Rate-of-Increase  Percentages  for 
Hospitals  and  Hospital  Units  Excluded 
From  the  Prospective  Payment  System 

The  inpatient  operating  costs  of 
hospitals  and  hospital  units  excluded 
from  the  prospective  payment  system 
are  subject  to  rate-of-increase  limits 
established  under  the  authority  of 
section  1886(b)  of  the  Act,  which  is 
implemented  in  §413.40  of  the 
regulations.  Under  these  limits,  an 
annual  target  amount  (expressed  in 
terms  of  the  inpatient  operating  cost  per 
discharge)  is  set  for  each  hospital,  based 
on  the  hospital's  own  historical  cost 
experience  trended  forward  by  the 
applicable  rate-of-increase  percentages 
(update  factors).  The  target  amount  is 
multiplied  by  the  number  of  Medicare 
discharges  in  a  hospital's  cost  reporting 
period,  yielding  the  ceiling  on  aggregate 
Medicare  inpatient  operating  costs  for 
the  cost  reporting  period. 

Effective  with  cost  reporting  periods 
beginning  on  or  after  October  1. 1991.  a 
hospital  that  has  Medicare  inpatient 
operating  costs  in  excess  of  its  ceiling  is 
paid  its  ceiling  plus  50  percent  of  its 
costs  in  excess  of  the  ceiling.  Total 
payment  may  not  exceed  110  percent  of 
the  ceiling.  A  hospital  that  has  inpatient 
operating  costs  less  than  its  ceiling  will 
continue  to  be  paid  its  costs  plus  the 
lower  of — 

•  Fifty  percent  of  the  difference 
between  the  inpatient  operating  costs 
and  the  ceiling;  or 

•  Five  percent  of  the  ceiling. 
Each  hospital's  target  amount  is 

adjusted  annually,  at  the  beginning  of 
its  cost  reporting  period,  by  an 
applicable  rate-of-increase  percentage. 
Section  13502  of  Pub.  L.  103-66 
amended  section  1886(b)(3)(B)  of  the 
Act  to  provide  that  for  cost  reporting 
periods  beginning  on  or  after  October  1. 
1993  and  before  October  1, 1994,  the 
applicable  rate-of-increase  percentage  is 
the  market  basket  percentage  increase 
minus  the  lesser  of.  one  percentage 


point,  or  the  percentage  point  difference 
between  10  percent  and  the  hospital's 
"update  adjustment  percentage"  except 
for  hospitals  with  an  "update 
adjustment  percentage"  of  at  least  10 
percent.  The  rate-of-increase  percentage 
for  hospitals  in  the  latter  case  will  be 
the  market  basket  percentage  increase. 
The  "update  adjustment  percentage"  is 
the  percentage  by  which  a  hospital's 
allowable  inpatient  operation  costs 
exceeds  the  hospital  s  ceiling  for  the 
cost  reporting  period  beginning  in 
Federal  fiscal  year  1990.  For  cost 
reporting  periods  beginning  on  or  after 
October  1. 1994  and  before  October  1. 
1997.  the  update  adjustment  percentage 
is  the  update  adjustment  percentage 
from  the  previous  year  plus  the  previous 
year's  applicable  reduction.  The 
applicable  reduction  and  applicable 
percentage  are  then  determined  in  the 
same  manner  as  for  FY  1994.  The  most 
recent  forecasted  market  basket  increase 
for  FY  1994  for  hospitals  and  hospital 
units  excluded  from  the  prospective 
payment  system  is  4.3  percent. 

V.  Tables 

This  section  contains  the  tables 
referred  to  throughout  the  preamble  to 
this  final  rule  and  in  this  addendum. 
For  purposes  of  this  final  rule,  and  to 
avoid  confusion,  we  have  retained  the 
designations  of  Tables  1  through  5  that 
were  first  used  in  the  September  1. 1983 
initial  prospective  payment  final  rule 
(48  FR  39844).  Tables  la,  lb,  Ic,  id,  3C, 
4a,  4b,  4c.  4d.  4e.  5.  6a,  6b,  6c,  6d,  6e. 
6f.  6g.  6h.  7A.  7B.  8a.  8b,  9  and  10  are 
presented  below.  The  tables  presented 
below  are  as  follows: 

Table  la— National  Adjusted  Operating 

Standardized  Amounts.  Labor/ 

Nonlabor 
Table  lb— Regional  Adjusted  Operating 

Standardized  Amounts,  Labor/ 

Nonlabor 
Table  Ic— Adjusted  Operating 

Standardized  Amounts  for  Puerto 

Rico.  Labor/Nonlabor 
Table  Id— Capital  Standard  Federal 

Payment  Rate 
Table  3C— Hospital  Case  Mix  Indexes 

for  Discharges  Occurring  in  Federal 

Fiscal  Year  1992 


Table  4a — Wage  Index  and  Capital 
Geographic  Adjustment  Factor 
(GAF)  for  Urban  Areas 
Table  4b — Wage  Index  and  Capital 
Geographic  Adjustment. Factor 
(GAF)  for  Rural  Areas 
Table  4c— Wage  Index  and  Capital 
Geographic  Adjustment  Factor 
(GAF)  for  Hospitals  That  Are 
Reclassified 
Table  4d— Average  Hourly  Wage  for 

Urban  Areas 
Table  4e— Average  Hourly  Wage  for 

Rural  Areas 
Table  5— List  of  Diagnosis  Related 

Groups  (DRGs).  Relative  Weighting 
Factors,  Geometric  Mean  Length  of 
Stay,  and  Length  of  Stay  Outlier 
Cutoff  Points  Used  in  the 
Prospective  Payment  System 
Table  6a — New  Diagnosis  Codes 
Table  6b — New  Procedure  Codes 
Table  6c— Invalid  Diagnosis  Codes 
Table  6d— Revised  Diagnosis  Code 

Titles 
Table  6&— Revised  Procedure  Code 

Titles 
Table  6f— Additions  to  the  CC 

Exclusions  List 
Table  6g — Deletions  to  the  CC 

Exclusions  List 
Table  6h— Additional  OR  Procedures 

That  Group  to  DRG  477 
Table  7A— Medicare  Prospective 

Payment  System  Selected  Percentile 
Lengths  of  Stay  FY  92  MedPAR 
Update  12/92  GROUPER  V  10.0 
Table  7B — Medicare  Prospective 

Payment  System  Selected  Percentile 
Ungths  of  Stay  FY  92  MedPAR 
Update  12/92  GROUPER  V  11.0 
Table  8a— Statewide  Average  Operating 
Cost-to-Charge  Ratios  for  Urban  and 
Rural  Hospitals  (Case  Weighted) 
April  1993 
Table  8b — Statewide  Average  Capital 
Cost-to-Charge  Ratios  for  Urban  and 
Rural  Hospitals  (Case  Weighted) 
April  1993 
Table  9—1992  Transfer  Adjusted  Case- 
Mix  Index  and  Transfer  Adjustment 
to  Discharges  for  Capital  Hospital- 
Specific  Rate  Redeterminations 
Table  10 — Percentage  Difference  in 
Wage  Indexes  for  Areas  That 
Qualify  for  a  Wage  Index  Exception 
for  Excluded  Hospitals  and  Units 


Table  i  a— national  Adjusted  Operating  Standardized  Amounts,  Labor/Nonlabor 


Large  Urban 

Ottier  Urban 

Rural 

Labof- 
related 

Nonlabor- 
related 

Labor- 
related 

Nonlabor- 
related 

Ubor- 
related 

r4ortlabor- 
related 

2,646.19 

1,090.21 

2,604.30 

1,072.95 

2,698.19 

869.31 
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Table  ts— Regional  Adjusted  Operat'»«ig  Stanoarctzed.  Amounts,  Labor/Nonlabow 


Lar^B 

Urban 

Other  Urban 

Rural 

Labor-reta- 

Nonlabor-re- 

Labor-relat- 

Nontabor-re- 

Labof-rslat- 

NooJabor-re- 

sd 

lated 

•d 

lated 

ed 

latad 

2,778.92 

1,138.39 

2.734.93 

1,120.37 

2,991.46 

1,031.69 

2,49661 

1,078.50 

2,457.09 

1,061.43 

2,864.92 

975.30 

2,665.C5 

995.33 

2.622.86 

979  58 

2,738.74 

845.71 

2.810.97 

1,177.65 

2,766.47 

1,159.00 

2,773.33 

930  95 

2,557.71 

901.26 

2,517.22 

886.99 

2.714.37 

788  64 

2.665.81 

1,073.03 

2,623.60 

1,056.06 

2,638.17 

842.55 

2.650.47 

988.59 

2,608.51 

972.96 

2,530.11 

77485 

2.556.^6 

1,058.92 

2,516.28 

1,042.16 

^558.62 

891.18 

2.487.02 

1.209.59 

2,447.65 

1,190.44 

2.488.47 

1,003.96 

t  New  Engrand  {CT.  ME.  MA.  NH,  Rl,  VT)  

2.  Mtddle  AtJantic  (PA,  NJ.  NY)  

3  South  Atlantic  (OE,  CX:,  FL,  GA,  MD,  NC,  SC.  VA, 
WV)  

4  East  North  Centra*  (IL,  IN,  Ml.  OH,  Wl) 

5.  East  South  Central  (AL,  KY.  MS,  TN)  

6.  West  North  Central  (»A,  KS.  MN.  MO.  NE,  NO,  SO)  . 
7  West  South  Central  (AR,  LA,  OK,  TX)  

8.  Mountain  (AZ,  CO,  ID.  MT,  NV,  NM,  UT.  WY) 

9.  Pacific  (AK,  CA.  hCOR.  W/^ 


Table  lc— Adjusted  Operating  Standard  zed  Amounts  for  Puerto  Rico.  Labor/Nonlabor 


Large  Urban 

Other  Urban 

Rural 

Labor- 
related 

Nonlabor- 
related 

Labor- 
related 

Nonlabor- 
related 

Labor- 
rsniea 

Nonlabor- 
reiatou 

Puerto  Rico  

2.379.97 
2.644.11 

494.98 
1,028  04 

2,342.29 

487  14 

t,«3B16 

39647 

National  -...„ 

Table  1  d— Capital  Standard  Federal  Payment  Rate 


Rate 


National 

Puerto  Rico 


37B.34 
291.03 
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TABLE  3C.— HOSPITAL  CASE  MiX  INDEXES  FOR  DISCHARGES  OCCURRING  IN  FEDERAL  FISCAL  YEAR  1992 

PAGE  1  OF  17 

Provi<l«f 

Cas«  mix 

Provider 

Case  mix 

Provider 

Case  mix 

Provider 

Case  mix 

Provider 

Case  mix 

010001  

01.3184 

1 

010094  

01.2019 

020024  

01.0867 

030091  

01.0202 

040081  

00.9104 

010004  

01.0100 

010095  

01  0165 

020025  

00.9006 

030092  

01.4882 

040082  

01.3064 

010005  

01.1294 

010096  

00.8975 

020026  

01.1945 

030093 

01.3409 

040084  

01.1107 

010006  

01.3899 

010097  

00.9347 

020027  

00  9344 

030094  

01.3651 

040085  

01.2388 

010007  

01.0576 

010098  

01.0022 

030001  

01.3419 

030095  

01.2314 

040088  

01.2804 

010008  

01.0172 

010099  

01.0354 

030002  

01.7678 

030898  

00.7882 

040090  

00.9114 

010009  

01.0876 

010100  

01.1528 

030003 

01.3136 

030899  

00.8352 

040091  

01.2890 

010010  

01.1274 

010101  

01.0476 

030004  

00.9667 

040001  

01  0977 

040093  

01.0473 

010011  

01.4176 

010102  

00  9065 

030006  

01.6141 

040002  

01.2152 

040095  

00  8358 

010012  

01.2562 

010103  

01.6271 

030007  

01.2629 

040003  

01.0095 

040100  

01.1378 

010015  

01.0017 

010104  

01.5563 

030008  

01.9427 

040004  

01.2636 

040105  

00.9958 

010016  

01.1189 

010108  

01.2383 

030009  

01.1971 

040005  

01.0042 

040106  

01.1699 

010018 

00.8782 

010109  

01.0576 

030010  

01.4708 

040007  

01.5985 

040107  

01.0750 

010019  

01.1914 

010110 

00.9045 

030011  

01.4278 

040008  

01.2054 

040109  

01.0807 

010020  

00.9172 

010112  

01.1615 

030012  

01.2367 

040010  

01.1813 

040114  

01.7965 

010021  

01.2186 

010113 

01.6379 

030013  

01.2189 

040011  

00  9588 

040116  

01  3758 

010022  

00.9645 

010114  

01.2682 

030014  

01.4856 

040013  

00.9205 

040118  

01.2007 

010023 

01.3586 

010115  

00.8747 

030016  

01.2726 

040014  

01.2251 

040119  

01.1432 

010024  

01.2923 

010117  

01.0771 

030017  

01.3939 

040015  

01  1193 

040124  

01.1323 

010025  

01.2247 

010118 

01.2168 

030018  

01.7192 

040016  

01.5380 

040126  

00.9748 

010027  

00.8708 

010119  

01.1622 

030019  

01.2500 

040017  

01.2942 

040133  

00.8231 

010029  

01.5021 

010120  

00.9548 

030022  

01.5171 

040018  

01.3335 

040898  

00.8089 

010031  ,. 

01.2301 

010121  

01  1005 

030023  

01  2800 

040019  

01  1858 

040899  

00.8443 

010032  '.. 

00.8265 

010122  

00.9082 

030024  

01.6496 

040020  

01.4690 

050002  

■  01.3452 

010033  

01.9344 

010123 

01  2434 

030025  

01.1151 

040021  

01.2892 

050006  

01.3273 

010034  

01.0190 

010124  

01.2601 

030027  

01.0789 

040022  

01.7093 

050007  

01.5974 

010035  

01.1932 

010125  

01.0373 

030030  

01.6671 

040024  

01.0271 

050008  

01.4267 

010036  

01.1536 

010126  

01.1367 

030033  

01.2252 

040025  

00.9725 

050009  

01.5871 

010038  

01.2225 

010127  

01.5178 

030034  

01.1085 

040026  

01.5472 

050013  

02.1223 

010039  

01.6322 

010128  

00.8829 

030035  

01.2894 

040027  

01.2950 

050014  

01.1343 

010040  

01.3226 

010129  

01.0348 

030036  

01.2201 

040028  

00.9958 

050015  

01.4248 

010043  

00.9662 

010130 

01.1170 

030037  

01.9042 

040029  

01.1238 

050016  

01.1686 

010044  

01.0824 

010131  

01.2493 

030038  

01.5227 

040030  

00  8678 

050017  

01.9988 

010045  

01.0399 

010134  

00.7874 

030040  

00.9988 

040031  

00.9401 

050018  

01.4103 

010046  

01.3962 

010136  

01.0490 

030041  

00.9784 

040032 

00.9539 

050019  

00.8366 

010047  

00.8684 

010137  

01.2143 

030043  

01.2156 

040035  

00.9504 

050021  

01.2713 

010049  

01.0837 

010138 

00  9468 

030044  

01.0726 

040036  

01.3241 

050022  

01.4735 

010050  

00.9382 

010139  

01  6484 

030046  

01.0220 

040037  

01.1470 

050024  

01.3473 

010051  

00.8987 

010143  

01.1499 

030047  

01.0151 

040039  

01.1996 

050025  

01.6186 

010052  

00.9691 

010144  

01.3371 

030049  

01.0504 

040040  

01.0472 

050026  

01.4649 

010053  

01.0134 

010145 

01.2354 

030054  

00.8335 

040041  

01.1581 

050028  

01.2998 

010054  

01.2658 

010146  

01.0251 

030055  

01.2018 

040042 

01.2687 

050029  

01.2960 

010055  

01.3531 

010148  

00.9838 

030059  

01.3791 

040044  

00.9406 

050030  

013355 

010056  

01.3573 

010149  

01.3896 

030060  

01.0428 

040045  

00.9728 

050032  

01.2359 

010058  

00.9853 

010150  

01.0463 

030061  

01.5193 

040047  

01.0305 

050033  

01.4545 

010059  

01.0531 

010152  

01.2892 

030062  

01.3318 

040048  

01.1511 

050036  

01.6849 

010061  

00.9933 

010153  

02.1383 

030064  

01.4920 

040050  

01.1239 

050038  

01.3523 

010062  

00.9684 

010155  

01.0413 

030065  

01.4732 

040051  

01.0703 

050039  

01.6543 

010064  

01.6350 

010898  

00.7956 

030067  

01 .0456 

040053  

01.1278 

050040  

01.2019 

010065  

01.2408 

010899  

00.9642 

030068  

01 .0327 

040054  

00  9608 

050041  

01.2633 

010066  

00.8511 

020001  

01.4964 

030069  

01.3161 

040055  

01.4192 

050042  

01.2301 

010068  

012129 

020002  

01.0126 

030071  

00.9394 

040058  

01.0167 

050043  

01.5121 

010069  

01.1391 

020004  

01.1405 

030072  

00.8540 

040060  

00.9686 

050045  

01.2616 

010072  

01.1839 

020005  

00.9016 

030073  

01 .0768 

040062  

01.4595 

050046  

01.1954 

010073  

00.9380 

020006  

01.1053 

030074  

00.8810 

040063  

01.4793 

050047  

01.7795 

010078  

01,2043 

020007  

008771 

030075  

00.9243 

040064  

00.9105 

050051  

01.0755 

010079  

01.1066 

020008  

00.9970 

030076  

01.0227 

040066  

01.1519 

050052  

00.8884 

010080  

01.0086 

020009  

00.9161 

030077  

00.9098 

040067  

01.0545 

050053  

01.3922 

010081  

01.8425 

020010  

00.9024 

030078  

01.0521 

040069  

01.0600 

050054  

01.3290 

010083  

01.0647 

020011  

00.9956 

030079  

00.8527 

040070  

00.9852 

050055  

01.2733 

010084  

01.2935 

020012  

01.1509 

030080  

01.6622 

040071  

01.4447 

050056  

01.3599 

010085  

01.2556 

020013  

01.0535 

030083  

01.4020 

040072  

01.0547 

050057  

01.4798 

010088  

01.0142 

020014  

01.0319 

030084  

01.0761 

040074  

01.2072 

050058  

01.3939 

010087  

01.7903 

020017  

01.4214 

030085  

01.4203 

040075  

01.1001 

050060  

01.5104 

010089 

01.1351 

020018  

00.9516 

030086  

01.1947 

040076  

01.1536 

050061  

01.3597 

010080  

01.5745 

020019  

00.8909 

030087  

01.6297 

040077  

00.9271 

050063  

01.4012 

010091  

00.9961 

020020  

00.7904 

030088  

01.3134 

040078  

01.2252 

050065  

01.5591 

010092  

01.3801 

020021  

00.8397 

030089  

01.3501 

040080  

01.0759 

050066  

01.2809 
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Provider 


050067 
050068 
050069 
050070 
050071 
050072 
050073 
050074 
050075 
050076 
050077 
050078 
050079 
050080 
050081 
050082 
050084 
050088 
050089 
050090 
050091 
050092 
050093 
050095 
050096 
050097 
050099 
050100 
050101 
050102 
050103 
050104 
050107 
050108 
050109 
050110 
050111 
050112 
050113 
050114 
050115 
050116 
050117 
050118 
050121 
050122 
050124 
050125 
050126 
050127 
050128 
050129 
050131 
050132 
050133 
050135 
050136 
050137 
050138 
050139 
050140 
050143 
050144 
050145 
050146 
050147 
050148 
0S0148 


Case  mix 


01.3386 
01.0342 
01.6767 
01.2582 
01.3090 
01.3123 
01 .2608 
01.0574 
01.2905 
01.5470 
01.6412 
01.3689 
01.4813 
01.2882 
01.6031 
01.4397 
01.5551 
01.0966 
01.3485 
01.2767 
01.2599 
00.9144 
01.5391 
01.5486 
01.0386 
01.4466 
01.6847 
01.8603 
01.4067 
01.3321 
01.4286 
01.3441 
01.3391 
01.4358 
02.1526 
01.1689 
01.3533 
01.4679 
01.2124 
01.5016 
01.5351 
01.4455 
01.2965 
01.1522 
01.3299 
01.4894 
01.2008 
01.3317 
01.4286 
01.2761 
01.5715 
01.4671 
01.1487 
01.3647 
01.2283 
01.3263 
01.4045 
01.2337 
01.7985 
01.2226 
01.3264 
01.4244 
01.4794 
01.3446 
01.1689 
00.7313 
01.1350 
01.3725 


Provider 


050150  

050152  

050153  

050154  

050155  

050158  

050159  

050161  

050167  

050168  

050169  

050170  

050172  

050173  

050174  

050175  

050177  

050179  

050180  

050181  

050183  

050186  

050188  

050189  

050191  

050192  

050193  

050194  

050195  

050196 

050197  

050199  

050204  

050205  

050207  

050208  

050211  

050212 „ 

050213  

050214  

050215  

050217  

050219  

050220  

050222  

050224 

050225  

050226  

050228  

050230  

050231  

050232 

050233 

050234  

050235  

050236  

050238  

050239  

050240  

050241  

050242  

050243  

050245  

050248  

050251  -.. 

050253 -.. 

050254  

060256  


Case  mix 


01.2357 

01.3914 

01.6461 

01.1832 

01.1296 

01.7111 

01.3080 

01.3486 

01.3664 

01.6690 

01.5602 

01.4664 

01  3533 

01.2867 

01.6974 

01.3192 

01.2482 

01.2505 

01.5103 

01 .2525 

01.1984 

01.4137 

01.4154 

01.0085 

01.4014 

01.2034 

01.3288 

01.2519 

01.5799 

01.3426 

01.9071 

01.3350 

01.3997 

01.3610 

01.3267 

01.2986 

01.3337 

00.9062 

01.3383 

01.6064 

01.4198 

01.2689 

01.3323 

01.2933 

01.5650 

01.6121 

01.3770 

01.4215 

01.3313 

01.4152 

01.5123 

01.7969 

01.2258 

01.2612 

01.4684 

01.3959 

01.4758 

01.3911 

01.4753 

01.2715 

01.4078 

01.4789 

01.3554 

01.1131 

01.1663 

00.9050 

01.1634 

01.7668 


Provider 


050257 

050258 

050260 

050261 

050262 

050263 

050264 

050267 

050269 

050270 

050272 

050274 

050276 

050277 

050278 

050279 

050280 

050281 

050282 

050283 

050286 

050289 

050290 

050291 

050292 

050293 

050295 

050296 

050298 

050299 

050300 

050301 

050302 

050305 

050307 

050308 

050309 

050310 

050312 

050313 

050315 

050317 

050320 

050324 

050325 

050327 

050328 

050329 

050331 

050333 

050334 

050335 

050336 

050337 

050342 

050343 

050345 

050348 

050349 

050350 

050351 

050352 

050353 

050355 

050357 

050359 

050360 

050363 


Case  mix 


01.0623 

01.3158 

00.9921 

01.1558 

01.8002 

01.2223 

01.4274 

01.5351 

01.1050 

01.3201 

01.3950 

01.1312 

01.1097 

01.3786 

01.3852 

01.2394 

01.4330 

01.3630 

01.3818 

01.3640 

01.0394 

01.7308 

01.5587 

01.2048 

01.1322 

01.3196 

01.3620 

01.1616 

01.2230 

01.2845 

01.2917 

01.3217 

01.3826 

01.5241 

01.4950 

01.5558 

01.2797 

01.1819 

01.7946 

01.1421 

01.3064 

01.3692 

01.4180 

01.8454 

01.2400 

01.5917 

01.2804 

012201 

01.3474 

00.9740 

01.4973 

01.2708 

01.2953 

01.2805 

01.3218 

01.0649 

01.2944 

01.8379 

01.0010 

01.3761 

01.5125 

01.303S 

01.6376 

01.0194 

01.9078 

01.1061 

01.4885 

01.3622 


Provider 


050366 
050367 
050368 
050373 
050376 
050377 
050378 
050379 
050380 
050382 
050385 
050387 
050388 
050390 
050391 
050392 
050393 
050394 
050396 
050397 
050401 
050404 
050406 
050407 
050410 
050411 
050414 
050417 
050418 
050419 
050420 
050421 
050423 
050424 
050425 
050426 
050427 
050430 
050431 
050432 
050433 
050434 
050435 
050436 
050438 
050440 
050441 
050443 
050444 
050446 
050447 
050448 
050449 
050451 
050454 
050455 
050456 
050457 
050458 
050459 
050464 
050467 
050468 
050469 
050470 
050471 
050476 
050477 


Case  mix 


01.3484 
01.2610 
01.2606 
01.3506 
01.3760 
00.9205 
01.1243 
01.0728 
01.6118 
01.3933 
01.4299 
00.9659 
00.9362 
01.2833 
01.3797 
00.9456 
01.4892 
01.5033 
01  6092 
00.9120 
01.1810 
01.1358 
01.1016 
01  2638 
01.1185 
01.3164 
01 .2747 
01.1989 
01 .2687 
01.2708 
01.3886 
01.3516 
01.0125 
01.7277 
01.2745 
01.3971 
00.7685 
00.9946 
01.1102 
01.5648 
01.0039 
01.0708 
01.2406 
01.0099 
01.5579 
01.3409 
01.8279 
00.9113 
01.2625 
00.9452 
01.1833 
01.2407 
01.2521 
01.0487 
01.8497 
01.9525 
01.3118 
01.8740 
00.9751 
01.2591 
01.8174 
01.2809 
01.3851 
01.1028 
01.1335 
01.7972 
01.2583 
01.3870 


Provider 


050478 

050481 

050482 

050483 

050485 

050486 

050488 

050489 

050491 

050492 

050494 

050496 

050497 

050498 

050502 

050503 

050506 

050510 

050512 

050515 

050516 

050517 

050522 

050523 

050526 

050528 

050530 

050531 

050534 

050535 

050537 

050538 

050541 

050542 

050543 

050545 

050546 

050547 

050548 

050549 

050550 

050551 

050552 

050557 

050559 

050560 

050561 

050564 

050565 

050566 

050567 

050568 

050569 

050570 

050571 

050573 

050575 

050577 

050578 

050579 

050580 

050581 

050583 

050584 

050585 

050586 

050567 

050588 


Case  mix 


01.0043 

01.4948 

00.9882 

01.1561 

01.6688 

01.4781 

01.2123 

01.0203 

01.4273 

01.2630 

01.0494 

01.8218 

00.9107 

01.2607 

01.6793 

01.2712 

01.4949 

01.2901 

015641 

01.3312 

01.5631 

01.4177 

01.3809 

01.2380 

01.3120 

01.2839 

00.9260 

01.3260 

012825 

01.4484 

01.2438 

01.1919 

01.5332 

01.0835 

01.4038 

00.9657 

00.9134 

00.9787 

00.5777 

01.7935 

01.9174 

01.2708 

01.1046 

01.5234 

01.3108 

01.3584 

01.1847 

012646 

012564 

00.9890 

01.6773 

01.3606 

01.2322 

01.7107 

01.4579 

01.6481 

012296 

012485 

01.3345. 

01.3875 

012564 

01.4196 

01.6814 

012212 

01.3658 

012389 

01.3447 

01.3773 
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ProvMar 

C«Mmlx 

ProvW«r 

Case  mix 

Provider 

Case  mix 

Provider 

Case  mix 

Provider 

Case  mix 

050589 

01.2704 

050898  

00.7857 

060104  

01.2826 

100014  

01.2734 

100092  

01.5123 

050590  

01.3103 

050889  

00.8627 

070001  

01.7615 

100015  

01.3747 

100093  

01.4853 

050581  

01.1728 

060001  

01.5384 

070002  

01.8441 

100016  

01.0243 

100088 

01.2266 

050582  

01.3361 

060003 

01.2037 

070003  

01.1416 

100017  

01.6273 

100099  

01.2422 

050593  

01.3040 

060004  

01.2148 

070004  

01.1172 

100018  

01.3396 

100100  

01.3560 

050594  

01.8694 

060006  

01.2350 

070005  

01.3122 

100019 

01.5081 

100102  

01.1492 

050597 

01.3160 

060007  

01.1388 

070006  

01.2731 

100020  

01.2406 

100103 

00.9786 

050598  

01.3941 

060008  

01.0563 

070007  

01.3813 

100022  

01.6453 

100105  

01.4238 

050599  

01.6112 

060009  

01.4008 

070008  

015475 

100023  

01.2953 

100106  

01.1019 

060601  

01.3624 

060010  

01.5628 

070008  

01.2164 

100024  

013305 

100107  

01.2698 

050603  

01.4184 

060011  

01.1675 

070010  

01.4800 

100025  

01.5507 

100108  

01.1455 

050604  

01  4453 

060012  

01.4348 

070011  

01.2235 

100026  

01.5313 

100109  

01.2344 

050607  

01.1772 

060013  

01.1838 

070012  

01.2399 

100027  

00  8642 

100110  

01.4577 

050606  

01.1695 

060014  

01.6742 

070013  

01.3956 

100028  

01.2954 

100112  

01.0045 

0506C9  

01.3784 

060015  

01.5182 

070015  

01.2808 

100029  

01.4370 

100113  

01.9932 

050613  

01.0692 

060016  

01.1867 

070016  

01.2818 

100030 

01.2534 

100114  

01.4716 

050615  

01.3186 

060018  

01.2613 

070017  

01.3185 

100032  

01.8892 

100117  

013899 

050616  

01.3312 

060020  

01.4845 

070018  

01.3446 

100034  

01.6651 

100118 

01.1957 

050618  

01.2082 

060022  

01.6558 

070018  

01  1532 

100035  

01.5071 

100121  

01.1711 

050619  

01.3352 

060023  

01.4818 

070020  

014167 

100038  

01.6672 

100122  

01.3935 

050622  

01  2085 

060024  

016154 

070021  

01  2521 

100039  

01.6678 

100124  

01.3305 

060623  

01.4671 

060026  

01.4479 

070022  

01.6885 

100040 

01.6824 

100125  

01.1781 

C60624  

01.2641 

060027  

01.4245 

070023  

01.2967 

100042  

01.1758 

100126  

01.5119 

050625  

01.5156 

060028  

01.4032 

070024  

01.2801 

100043 

01.4286 

100127  

01.6064 

050630  

01.2180 

060029 

01.0222 

070025  

01.7282 

100044  

01.3964 

100128  

02.2290 

050633  

01.1648 

060030  

01.4140 

070026  

01.1828 

100045  

01.4067 

100129  

01.3371 

050636  

01.3118 

060031  

01.6252 

070027  

01.2810 

100046  

01.3129 

100130 

01.1685 

060636  

01.3588 

060032  

01.3857 

070028  

01.5078 

100047 

01.6205 

100131  

01.2565 

050637  

01.1831 

060033 

01  1693 

070028  

01.2214 

100048  

01.0245 

100132  

01.3585 

050638  

00.8402 

060034  

01.3650 

070030  

01.2393 

100048  

01.3530 

100134 

01.0247 

050641  

01.1258 

060036  

01.1776 

070031  

01.2844 

100050  

01.2268 

100135 

01.5274 

050643  

00.8286 

060037  

00.9889 

070033  

01.3666 

100061  

01.3305 

100137  

01.1574 

060644  

01.0685 

060038  

01.0653 

070034  

01.3058 

100052 

01.3031 

100138  

01.0058 

050655  

00.8780 

060041  

010717 

070035  

01.3592 

100053  

01.2647 

100139 

01.0366 

050660  

01.0771 

060042  

00.9868 

070036  

01.2815 

100054  

01.2538 

100140 

01.1062 

050661  

00.8004 

060043  

00.9201 

070888  

00.7853 

100065 

01.3686 

100142  

01.1247 

060662  

00.8410 

060044  

01.1633 

070888  

00.8437 

100066 

01  5273 

100143  

01.2181 

060663  

01.0600 

060046  

01.0253 

080001  

01.6213 

100067  

01.2966 

100144  

01.2152 

050666  

00.8646 

060047  

00.8843 

080002  

01.1675 

100058 

01.6240 

100145  

01.3484 

060667  

00.8886 

060048  

01.0588 

080003 

01.2763 

100060  

01.8043 

100146  

01.1024 

050668  

01.1774 

060050  

01.2530 

080004 

01.2756 

100061  

01.6118 

100147  

01.1151 

060670  

00  8312 

060052  

01.0204 

080005  

01.3027 

100062  

01.7528 

100150  

013634 

050671  

01.1320 

060053  

01.1352 

080006  

01.1536 

100063  

01.2470 

100151  

01.7970 

050672  

00.6540 

060054  

01.2160 

080007  

01.2702 

100065  

01.1231 

100152 

01.4402 

050674  

01.1751 

060056  

00.8271 

080898  

00.7888 

100067  

01.4028 

100154  

01.6110 

050675  

01.5338 

060057  

01.1408 

080898  

00.8118 

100068 

01.5081 

100156  

01.1263 

060676 

00.8456 

060058 

00.8298 

090001  

01.4468 

100068 

01.4103 

100157  

015639 

050677  

01.3436 

060060  

00.8938 

080002  

01.2658 

100070  

01.3653 

100159  

01.0219 

050678  

0V1145 

060062  

00.8434 

090003  

01.3888 

100071  

01.3472 

100160 

01.2225 

060680  

01.3434 

060063  

01.0813 

090004  

01.5734 

100072  

01.3055 

100161  

01.5011 

050682  

00.8933 

060064  

01.4053 

080005  

01.2805 

100073  

01.7987 

100162  

01.3597 

050684  

01.2258 

060065  

01.3388 

080006  

01.3004 

100074  

01.3258 

100164  

00.9560 

050685  

01.1348 

060066  

01.0240 

080007  

01.2764 

100075  

01.7025 

100165  

00.9377 

050686  

01.2700 

060068  

01.2254 

090008  

01.4387 

100076  

01.4665 

100166  

01.4452 

050688  .:. 

01.1824 

060070  

01.0031 

080010  

00.9912 

100077  

01.2940 

100167  

01.4203 

050689 

01.4767 

060071  

01.1781 

080011  

01.8896 

100078  

01.2564 

100168  

01.2849 

050690  

01.1893 

060072  

00.8189 

080898  

00.7823 

100078  

00.9314 

100169 _. 

01.8514 

050683 

01.3064 

060073  

00.9769 

090888 

00.8432 

100080  

01.6109 

100170  

01.4849 

OS0684  

01.1653 

060075  

01.2572 

100001  

01.4451 

100081  

01.0834 

100172  

01.2933 

060696  

01.1758 

060076  

01.3939 

100002  

01.3953 

100082  

01.4229 

100173  

01.6317 

060686  

01.8238 

060085  

00.9443 

100004  

01.0088 

100063 

01.3016 

100174  

01J773 

060687  

01.3528 

060087  

01.5402 

100005  

00.8952 

100084  

01.4246 

100175  

00.9897 

060688  

01.1722 

060088  

01.0322 

100006  

01.5798 

100085  

01.3219 

100176 _.. 

01.9904 

0S0B99 „ 

00J809 

060080  

00.8479 

100007  

01.9250 

100086  

013382 

100177 „.. 

01.3345 

060700  

01.4069 

080088 _.. 

00.9770 

100008  

01.7229 

100087  

01.7834 

100179 ..- 

01.6789 

080T01  

01.1868 

080100 „.. 

01.3315 

100008  

01.4716 

100088  

01.6103 

100180 -.. 

01.4079 

06070S... 

oojooe 

080101  

01.4883 

100010  

01.3887 

100089  

01^782 

100181  -~ 

01.3403 

060703  

00.7888 

080103  

01.3310 

100012  

01.5401 

100090  

01.3655 

100183 -.. 

01.3758 

- 

• 

I 
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Provibef 


Case  mix 


Provider 


Case  mix 


Provider 


Case  mix 


Provider 


Case  mix 


Provider 


Case  mix 


100185 
100186 
100187 
100189 
100191 
100194 
100196 
100199 
100200 
100203 
100204 
100206 
100207 
100208 
100209 
100210 
100211 
100212 
100213 
100217 
100218 
100219 
100220 
100221 
100222 
100223 
100224 
100225 
100226 
100227 
100228 
100229 
100230 
100231 
100232 
100234 
100235 
100236 
100237 
100238 
100239 
100240 
100241 
100242 
100243 
100244 
100246 
100248 
100249 
100252 
100253 
100254 
100255 
100256 
100258 
100259 
100260 
100262 
100263 
100264 
100265 
100266 
100267 
100268 
100269 
100270 
100271 
100273 


01.1917 
01.3608 
01.3712 
01.2648 
01.3345 
01.2380 
01.2199 
01.2463 
01.3067 
01.2076 
01.5996 
01.4123 
01.4871 
01.5534 
01.5476 
01.7271 
01.3226 
01.7281 
01.6057 
01.2127 
00.9074 
01.5459 
01.8088 
01.5296 
01.2406 
01.4153 
01.4147 
01.2724 
01.3738 
01.0125 
01.2566 
01.3876 
01.3150 
01.7472 
01.3229 
01  3693 
01.3634 
01.3895 
02.1907 
01.4000 
01.4538 
00.8015 
00.9631 
01.3300 
01.4500 
01.3581 
01.3645 
01.6333 
01 .2764 
01.2449 
01.3994 
01.6195 
01.3472 
01.9104 
01.7024 
01.4506 
01.3692 
01.3940 
01.4268 
01.4229 
01.2972 
01.3607 
01.3265 
01.2223 
01.3948 
00.8875 
01.5611 
01.1541 


100275 
100276 
100277 
100278 
100279 
100280 
100281 
100898 
100899 
110001 
110002 
110003 
110004 
110005 
110006 
110007 
110008 
110009 
110010 
110011 
110013 
110014 
110015 
110016 
110017 
110018 
110020 
110023 
110024 
110025 
110026 
110027 
110028 
110029 
110030 
110031 
110032 
110033 
110034 
110035 
110036 
110037 
110038 
110039 
110040 
110041 
110042 
110043 
110044 
110045 
110046 
110048 
110049 
110050 
110051 
110052 
110054 
110055 
110056 
110059 
110061 
110062 
110063 
110064 
110065 
110066 
110069 
110070 


01.3581 
01.3077 
00.9711 
009765 
01.3206 
01.4681 
01.1961 
00.7489 
00.8338 
01.1870 
01.2009 
01.3242 
01.1884 
01.3383 
01.2542 
01.4327 
01.1462 
01.0429 
02.0158 
01.1263 
01.0365 
01.0599 
01.0762 
01.2105 
00.9898 
01.1653 
01.2500 
01.1868 
01.3429 
01.2842 
01.1129 
01.0406 
01.6027 
01.2812 
01.2519 
01.2816 
01.1050 
01.3586 
01.4702 
01.3279 
01.6956 
01.0422 
01.3638 
01.3357 
01.0248 
01.0552 
01.0143 
01.5553 
01.1486 
01.0795 
01.2018 
01.1257 
01.0687 
01.0426 
00.9886 
00.9172 
01.2474 
00.9155 
00.9240 
01.2243 
01.0094 
00.9303 
01.0152 
01.2793 
00.9597 
01.3219 
01.1856 
00.9882 


110071 
110072 
110073 
110074 
110075 
110076 
110078 
110079 
110080 
110082 
110083 
110085 
110086 
110087 
110088 
110089 
110091 
110092 
110093 
110094 
110095 
110096 
110097 
110098 
110100 
110101 
110103 
110104 
110105 
110107 
110108 
110109 
110111 
110112 
110113 
110114 
110115 
110117 
110118 
110120 
110121 
110122 
110124 
110125 
110127 
110128 
110129 
110130 
110132 
110134 
110135 
110136 
110140 
110141 
110142 
110143 
110144 
110146 
110149 
110150 
110152 
110153 
110154 
110155 
110156 
110157 
110161 
110162 


00.9926 
00.9783 
01.2091 
01.3015 
01.2150 
01.3465 
01.5697 
01.3576 
01.1099 
02.1230 
01.6058 
01.1590 
01.0327 
01.2556 
00.8800 
01.2087 
01.3426 
01.0644 
00.9112 
01.0707 
01.2877 
01.1009 
01.0691 
00.9383 
01.0825 
01.0411 
00.9065 
01.1553 
01.1538 
01.6337 
00.8981 
01.0594 
01.1345 
01.0627 
01.0078 
01.1175 
01.7132 
01.0744 
01.0360 
01.0628 
01.1209 
01.3072 
01.0421 
01.1494 
00.8814 
01.1658 
01.6300 
01.0611 
01.1594 
00.8486 
01.0876 
01.2594 
00.9063 
00.9400 
01.0793 
01.2751 
01.1862 
00.9428 
01.1723 
01.3029 
01.0540 
01 .0737 
00.9507 
01.0733 
00.9038 
01.1366 
01.2699 
00.8412 


110163 
110164 
110165 
110166 
110168 
110169 
110171 
110172 
110174 
110176 
110177 
110178 
110179 
110181 
110183 
110184 
110185 
110186 
110187 
110188 
110189 
110190 
110191 
110192 
110193 
110194 
110195 
110198 
110200 
110201 
110203 
110204 
110205 
110207 
110208 
110898 
110899 
120001 
120002 
120003 
120004 
120005 
120006 
120007 
120009 
120010 
120011 
120012 
120014 
120015 
120016 
120018 
120019 
120021 
120022 
120024 
120026 
120027 
120898 
120899 
130001 
130002 
130003 
130005 
130006 
130007 
130008 
130009 


01.3764 
01.3422 
01.2575 
01.4286 
01.6087 
00.7689 
01.3111 
01.2436 
01.0489 
01.1042 
01.3838 
01.2337 
01.1575 
00.9830 
01.3255 
01.1842 
01.1117 
01.2668 
01.1687 
01.3472 
01.0591 
01.1706 
01.2990 
01.3193 
01.2273 
00.9896 
01.1546 
01.3523 
01.9651 
01.3426 
00.9964 
00.6703 
01.0523 
01.1849 
01.0370 
00.8005 
00.6561 
01.7206 
01.1992 
01.0415 
01.2506 
01.2633 
01.1612 
01.5790 
00.8847 
01.6719 
01.2336 
00.9620 
01.1722 
01.0773 
00.9497 
00.9628 
01.1765 
00.9054 
01.5949 
01.0500 
01.2577 
01.4508 
00.7956 
00.8443 
00.9616 
01.3758 
01.1791 
01.3996 
01.7350 
01.4741 
01.0129 
00.9906 


130010  

130011  

130012  

130013  

130014  

130015  

130016  

130017  

130018  

130019  

130021  

130022  

130024  

130025  

130026  

130027  

130028  

130029  

130030  

130031  

130034  

130035  

130036  

130037  

130039  

130040  

130043  

130044  

130045  

130048  

130049  

130054  

130056  

130058  

130060  

140001  

140002  

140003  

140004  

140005  

140007  

140008  

140010  

140011  

140012  

140013  

140014 1 

140015  

140016  

140018  

140019  

140024  

140025  

140026  

140027  

140029  

140030  

140031  

140032  

140033  

140034  

140035  

140036  

140037  

140038  

'140039 

140040  

140041  


00.9366 
01.3437 
01.0276 
01.2506 
012761 
01.0052 
00.6340 
01.0018 
01.5352 
01.2157 
00.8411 
01.1858 
01.1002 
01.0746 
01.0936 
00.8838 
01.2364 
01.0448 
01.0804 
00.9469 
00.9860 
00.9442 
01.2040 
01.1637 
01.3255 
00.8685 
01.0175 
00.8825 
00.9074 
01.0678 
012237 
01.0264 
00.9922 
00.9742 
01.0969 
01.2881 
012104 
01.0116 
00.9798 
00.9090 
01.4136 
01.3816 
01.3357 
01.0808 
012507 
01.5485 
01.1193 
012336 
00.9761 
01.5374 
00.9010 
01.0258 
01.1395 
01.1307 
01.0916 
01.3876 
01.5315 
01.0430 
012801 
012112 
01.1153 
01.0631 
01.1407 
01.0028 
01.1462 
01.0104 
012486 
01.1074 
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Prawtdar 


140042 

140043 

140045 

140046 

140047 

140048 

140049 

140051 

140052 

140053 

140054 

140055 

140058 

140059 

140061 

140062 

140063 

140064 

140066 

140066 

140067 

140068 

140069 

140070 

140074 

140075 

140077 

140079 

140080 

140061 

140062 

140083 

140064 

140086 

140087 

140088 

140089 

140090 

140091 

140093 

140094 

140095 

140097 

140098 

140100 

140101 

140102 

140103 

140105 

140107 

140108 

140109 

140110 

140112 

140113 

140114 

140115 

140116 

140117 

140118 

140119 

140120 

140121 

140122 

140123 

140124 

140125 

140127 


Case  mix 


01.0555 

01.2600 

00.9909 

01.2236 

01.0776 

01.1985 

01.3183 

013263 

01.2625 

01.7779 

01.3456 

00.9578 

01.1500 

01.0771 

01.1115 

01.2557 

01.3558 

01.2160 

01.4120 

012313 

01.7615 

01.3111 

01.0665 

01.2754 

Cn.1019 

01.3958 

01.0925 

012899 

01.8717 

012015 

012912 

01.2751 

01.2148 

01.1244 

01.4647 

01.4536 

01.2385 

01.3546 

01.6055 

01  2125 

01.2395 

01.2232 

00.9461 

01.3201 

01.2948 

01.1288 

01.0246 

01.3736 

01.3065 

010721 

01.1799 

01.1235 

01  3201 

01  0858 

01.4567 

01  3061 

01  2403 

013284 

01.2740 

01.5415 

01.6263 

01.2653 

01.1880 

01.4272 

012227 

01.1711 

01.2340 

012865 


iTUMoer 


140128 

140129 

140130 

140132 

140133 

140135 

140137 

140138 

140139 

140140 

140141 

140143 

140144 

140145 

140146 

140147 

140148 

140150 

140151 

140152 

140155 

140158 

140159 

140160 

140161 

140162 

140164 

140165 

140166 

140167 

140168 

140170 

140171 

140172 

140173 

140174 

140176 

140177 

140179 

140180 

140181 

140182 

140184 

140185 

140186 

140187 

140188 

140189 

140190 

140191 

140192 

140193 

140197 

140199 

140200 

140202 

140203 

140205 

140206 

140207 

140208 

140209 

140210 

140211 

140212 

140213 

140215 

140217 


Case  mix 


01.1292 
01  0685 
01.1816 
01.5118 
013405 
01.2127 
01.0424 
010584 
01.0816 
01.0136 
01.0139 
01.0741 
01.0585 
01.0854 
01.0007 
01.1972 
01.6324 
01.3688 
01.1742 
01.1060 
01.2094 
01.3701 
01.1906 
01.1576 
01  1207 
01.6977 
01.2260 
01.1101 
01.2075 
01  1395 
01  1588 

00  9390 
00.9890 
01.5077 
010640 
014067 
01.2290 
013330 
01.2684 
01.3774 
01.3109 
01.3197 

01  1563 
01.3787 
012385 
013783 
00.9931 
01.1426 
01.1429 
01.3967 
00.9878 

00  9818 

01  2025 
01  0089 
01.4307 
01  2819 
01  2399 
00.9386 
01.0982 
01.4205 
01.4687 
01  6560 
01.0299 
01  1823 
01.1898 
01  2142 
01.0844 
012390 


Provider 


140218  .. 
140220  .. 

140223  .. 

140224  .. 

140228  .. 

140229  . 

140230  .. 

140231  .. 
140233  .. 
140234.. 
140236  . 

140239  . 

140240  . 
140242  . 
140245. 
140246  . 

140250  . 

140251  . 
140252. 
140253  . 
140258  . 
140271  . 

140275  . 

140276  . 

140280  . 

140281  . 
140285. 
140286  . 

140288  . 

140289  . 

140290  . 

140291  . 

140292  . 
140294  . 
140297  . 
140299. 

140898  . 

140899  . 
150001  . 
150002. 

150003  . 

150004  . 

150005  . 
150006. 

150007  . 

150008  . 

150009  . 
150010. 

150011  . 

150012  . 

150013  . 

150014  . 

150015  . 
150017  . 
150018 
150019 
150020 
150021 
150022 
150023 
150024 
150025 
150026 
150027 
150029 
150030 
150031 
150032 


Case  mix 


00.9388 
01.1145 
01.5364 
013325 
01.4852 
00  9243 

00  9204 

01  5809 
01.6444 
01.1720 
01.0061 
01.5976 
013831 
01  5294 
01 .0076 
01.0681 
01.2161 
013638 
013320 
01.1988 
01.4277 
01.0755 
01.2158 
020132 
01.2224 
01.5539 
01.3296 
01.1485 
01.5690 
012636 
013937 
01.2585 
01.2268 
01  1224 
014071 
00.9685 
00.7956 

00  8611 
01.0650 
01.4082 
01.6496 
014324 
01.1864 
01.2114 

01  2292 
01.3616 
01.2963 
01.2149 
012691 
016180 
01.2585 
01.4062 
01.2318 
01.7326 
01  2672 
01.0953 
01.1000 
01.6790 
01.1624 
01.3918 
01.2278 
015480 
01.2126 
010162 
015371 
01 .0924 
01.0053 
01.7097 


Pravtdar 


150033.. 
150034  .. 
150035.. 
150036  .. 
150037.. 
150038  .. 
150039.. 
150042.. 
150043.. 

150044  .. 

150045  .. 

150046  .. 

150047  .. 

150048  .. 
150048  . 

150050  .. 

150051  .. 
150052.. 
150053.. 
150064  .. 

150056  . 

150057  . 

150058  . 

150059  . 
150060. 
150061  . 
150062. 
150063. 

150064  . 

150065  . 

150066  . 

150067  . 

150069  . 

150070  . 

150071  . 
150072. 
150073. 

150074  . 

150075  . 
150076. 
150077. 
150078. 
150079  . 
150082  . 

150084  . 

150085  . 

150086  . 
150088. 
150089. 
150090 

150091  . 

150092  . 

150094  . 

150095  . 

150096  . 

150097  . 
150098 
150099. 
150100. 
150101 
150102 
150103 
150104 
150105 
150106 
150109 
150110 
150111 


Case  mix 


01.5815 

01  2907 
01  3868 
01.0380 
01  2339 
01  2084 
00.9607 
01  2057 
01.0809 
01.2773 
01.1658 
01.5287 
01  6730 
01.1644 
01.1229 

01  1511 
01.2641 
01.0089 
01.0360 
01.1531 
01.6772 

02  2621 
01  5582 
01  1761 
01.1979 
01.2052 
01.0079 
01.1408 
01.0564 
01.1121 
01.0948 
01.0918 
01  2451 
01  0727 
01  0996 
01  3248 
01  0419 
01.5012 
012057 
01.1077 
01.2717 
01.0110 
01.1320 
01  4294 
01.8247 
00  9809 
01.1974 
01.1569 
01.3379 
01.2977 
01.1838 
01.0270 

00  9883 
01.0158 
01.0444 
01.0792 
01.0942 
01.2483 
01.6634 
01.0952 
01.0516 
01.0696 
01.1871 

01  1646 
01.0681 
01  2696 
00.8958 
01.1076 


Pr(»4der 


150112... 

150113  ... 

150114  ... 

150115  ... 
150122... 

150123  ... 

150124  ... 

150125  ... 

150126  ... 

150127  ... 

150128  ... 

150129  ... 

150130  ... 

150132  ... 

150133  ... 

150134  ... 

150135  ... 

150136  ... 
150898  ... 
150899... 

160001  ... 

160002  ... 

160003  ... 
160005  ... 

160007  ... 

160008  ... 

160009  ... 

160012  ... 

160013  ... 

160014  .. 
160016  .. 
160018  ... 

160020  ... 

160021  ... 

160023  .. 

160024  .. 

160025  .. 

160026  .. 

160027  .. 

160028  .. 

160029  .. 
160030.. 

160031  .. 

160032  .. 
160033.. 

160034  .. 

160035  .. 

160036  .. 

160037  .. 

160039  .. 

160040  .. 

160041  .. 
160043.. 
160044.. 

160045  .. 

160046  .. 

160047  .. 

160048  .. 

160049  .. 
160050^. 

160051  .. 

160052  .. 
160054  .. 
160055.. 
160056.. 

160057  .. 

160058  .. 
160059.. 


Case  mix 


01.1899 
01.1860 
01.0467 
01.3165 
01.0958 
00.9635 
01.1736 
01.4068 
01.5333 
01.0669 
01.1775 
01.2536 
01.1102 
013335 
01  1929 
01.1968 
00  9424 
00.9042 
00.7956 

00  8299 

01  1698 
01.2932 
01.0531 
01.0229 
01.0108 
01  1228 
01.2713 
01.1431 
01.2761 
00.9350 
01.2580 
00.9798 
01.0971 
01.1460 
01.0930 
015108 
01.8985 
01.0955 
01.1460 
01.2290 
01.4331 
01.3029 
010647 
01.1426 
01.3952 
00.9804 
00.9518 
01.0332 
01.1005 
01.0243 
01.2668 
01.1346 
01.0374 
01.2980 
01.6632 
01.0322 
01.3978 
01.1135 
00.9855 
01  0091 
01.1540 
00  9525 
01.0488 
00.9854 
01.0439 
01.3606 
01.7011 
01.2844 
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Provider 

1 

Case  mix 

Provider 

Case  mix 

Provider 

Case  TTix 

Provider 

Case  mix 

Provider 

Case  mix 

160060  

160061  

160062 

01.0705 
00.9977 
01.0277 
01.0834 
01.5602 
01.0618 
01.1195 
01.2953 
01.0509 
01.3733 
01.0798 
01.0613 
01.0498 
00  9685 
01.0256 
01.1227 
01.0156 
01.0707 
01.3353 
01.1651 
01.0/// 
01.7412 
01.5186 
01.2509 
00.9718 
01.0775 
01.1913 
01.0295 
01.1145 
00.9348 
01.1418 
01.1542 
01.0658 
01.1452 
01.0204 
01.0895 
01.1072 
01.4165 
00.9720 
01.1933 
01.0641 
01.1598 
01.0811 
00.9347 
01.5186 
01.0672 
01.3828 
01.0037 
00.9536 
01.0491 
01.2630 
01.3369 
00.9907 
00.9600 
01.2022 
01.1476 
01.1324 
01.1917 
01.0782 
01.1101 
01.1679 
01.1717 
00.9620 
00.9799 
01.1056 
01.0661 
00.8460 
01.0971 

160143  

160145  

160146  

160147  

01.1082 
01.0226 
01.3641 
01.1697 
01.1133 
00.9792 
01.6465 
00.8503 
00.8432 
01.1982 
010328 
01.2112 
01.0555 
01.1190 
01.2010 
014483 
014332 
01.2614 
01.0814 
00.9876 
01.5478 
01  2237 
01.0165 
01.1659 
01.2218 
01.2045 
01  3620 
01.2065 
01.2557 
01.0475 
01.2217 
00.9290 
00.8815 
01.0299 
01.2565 
00.9776 
00.9468 
00  8852 
01.0735 
00  8888 
01.0256 
01.4194 
01.0305 
01.0236 
01.1241 
01.0367 
01.2919 
00  9569 
00.9763 
01.0489 
00.8892 
01.0773 
010494 
00.9873 
00.9977 
01.0889 
01.0480 
01.1666 
00.9271 
00.8363 
01.1082 
00.8849 
00.9909 
01.2842 
00  9750 
00.9697 
00.9371 
01.0654 

170074  

170075  

170076  

170077  ......... 

170079  

170080  

170081  

170082  

170084  

170085  

170086  

170087  

170088 

170089  

170090  

170092  

170093  

170094  

170095  

170097  

170098  

170099  

170100  

170101  

170102  

01.0384 
00.8/2/ 
01.0352 
00.9084 
00.9336 
01.0055 
01.0530 
00.9175 
00.9a'>9 
00.9192 
01.6149 
01.3512 
00.8922 
00.9925 
00.9598 
00.8236 
00.9628 
01.1058 
01.1731 
00.9250 
01.1049 
01.3912 
00.e924 
01.C571 
00.C710 
01.2236 

01.C131 
O0.?255 
00.E286 
01.C735 
00.P268 
00.?407 
01.C400 
01. C  594 
00.9990 
01.-105 
00.E479 
01.C287 
01.3406 
00.8749 
01.8176 
01.6793 
00.9840 
00.9081 
00.9968 
01.2200 
01.  145 
00.9336 
01.-493 
01.0089 
01.0980 
01.3506 
01.1636 
01.4409 
01.2114 
01.3093 
01.1682 
01.132? 
01.3984 
01.3407 
01.3120 
01.3763 
00.3317 
01.3581 
01.3034 
00.3510 
01.2075 

170172  

170173  

170174  

00.9652 
00.7621 
008706 
01 .23.10 
01.4589 
00.7570 
00.8231 
01  1934 
01  1222 
01.1533 
01.0385 

00  9320 

01  4445 
01.2122 
01.8107 
01.1640 
01.2925 
01.3236 
01.5306 
01.1188 
01.2298 
01.2830 
01.1993 
01.2331 
01.0739 
01.0174 
00.8687 
01  3355 
01.1484 
01  1752 
01.1968 
01.0245 
01.3234 
01.1903 
01.0314 
01.0305 
01.0505 
00.9656 
01.4652 
01.1032 
01.2775 
01.3397 
01.9924 
01.0588 
01.1098 
01  1139 
01.0898 
01.1812 
01.1281 
01.1191 
01.1842 
01 .3375 
01.3396 
01  1413 
01.2239 
01  0399 
01.0749 
01 .0550 
00.8997 
00.9319 
00.8735 
01.0589 
01.1404 
00.9817 
01.2535 
01.8256 
01.1604 
01.0745 

180072  

180075  

180078  

160079  

180080  

180081  

180085  

180087  

180088  

180092  

180093  

180094  

180095  

180099  

180101  

1B0102  

180103  

180104  

180105  

180106  

180108  

180115  

180116  

180117  „ 

180118  

180120  

180121  

180122  

180123  

180124  

180125  

180126  

180127  

180128  

180129  

180130  

180132  

180133  

01.0290 
00.9667 
01.0961 

160063  

170175  

170176  

170898  

170899  

180001  

180002  

180004  

180005  

00.9998 

160064  

160151  

01.1322 

160065  

160152  

01.4759 

160066  

160067  

160068  

160069  

160070 

160153  

160898  

160899  

170001  

170004  

170006  

170008  

170009  

170010  

170011  

01.3187 
01.0532 
01.6640 
01.1942 
01.3979 

160071 

180006  

01.0021 

160072  

160073  

160074  

160075 

180007  

180009  

01.0098 
01.0550 

180010  

180011  

180012  

180013  

01.2918 
01.4425 

160076 

170012  

01.9068 

160077 

170013 

01.4002 

160079  

160080  

160081  

160082  

150083  

160085  

160086 

170014  

170015  

170016  

170017  

170018  

170019 

170020  

170022  

170023  

170024  

170025  

170026  

170027  

170030  

170031  

170032  

170033  

170034  

170035  

170036  

170037  

170038  

170039  

170040  

170041  

170043  

170044  

170045  

170049  

170050  

170051  

170052  

170053  

170054  

170055  

170056  

170057  

170058  

170060  

170061  

170062  

170063  

170064  

170066  

170067  

180014  

180015  

180016  

180017  

180018  

180019  

180020  

180021  

180023  

180024  

180025  

180026  

180027  

00.9435 
00.8986 
00.9259 
00.9988 
01.3753 
01.1000 
00.9703 

160068 

170103  

00.8976 

160069  

160090 

160091  

160092  

160093  

160094  

170104  

170105  

170106  

170108  

170109  

170110  

170112  

01.1101 
00.9955 
01.4404 
01.3229 
01.0359 

180028  

180029  

00.9863 

16Q09S 

01.2371 

160097  

160098 

170113  

170114 

180030  

01.1465 

180031  

01.1007 

160099 

170115  

180032  

180033  

01.3551 

160101 

170116 

01.2452 

160102  

160103  

160104  

160106  

160107  ......... 

160108  

160109  

170117  

170119  

180034  

01.2313 

180035  

180134  

180136  

180137  

180138  

01.0232 

170120  

170121  

170122  

170123  

170124  

170126  

180036  

01.3530 

180037  

01.7720 

180038  

180040  

180041  

180042  

01.2432 

180139  

180898  

180899  

190001  

190002  

190003 

190004  

190005  

190006  

190007  

190008  

190009  

190010  

190011  

01.0617 
00.7869 

160110 

00.8443 

160111  

170128  

170131  

170133  

170134  

180043  

180044  

180045  

180046  

180047  

180048  

180049  

180050  

180051  

180053  

180054  

180055  

180056  

180058  

180aS9  

180060  

180063  

180064  

180065  

180066  

180067  

180069  

180070  

00.9386 

160112  

01.5769 

160113  

01.3510 

160114 

01.2830 

160115 

170137  

01.3542 

160116  

170139  

170140  

170142  

01.1111 

160117  

01.0783 

160118 

01.5153 

160120  

170143  

170144  

01.1163 

160122 

00.9328 

160123  

160124  

160126 

170145  

170146  

01.1135 

190013  

190014  

190015  

190017  

190018  

190019  

190020  

190025  

190026  

190027  

190029  

190033  

015313 

170147  

01.0844 

160129 

170148  

01.1949 

160130 

170150  

01.2106 

160131 

170151  

01.2074 

160133 

170152  

01.4507 

160134  

170159  

170160  

170164  

01.1812 

160135  ....;.... 

160138 

170068  

170069  

170070  

170072  

170073  

01.2587 
01.3652 

160140 

170166  

01.4261 

160141 

170168  

01.2638 

160142  

170171  

00.9438 
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Provktef 

Cas«  mix 

Provider 

Case  mix 

Provider 

Case  mix 

Provider 

Case  mix 

Provider 

Case  mix 

190034  

190035  

190036  

190037  

190039  

190040  

190041  

190043  

190044  

01.2179 

01.4124 

01.6955 

01.0166 

01.4480 

01.3858 

01.5578 

01.1260 

01.1025 

01.2825 

01.4691 

01.0713 

01.0784 

01.0177 

01.0740 

01.0898 

01.3100 

00  9326 

01.3455 

01.4881 

01.4944 

00.9013 

01.4157 

00.8724 

01.1310 

01.2423 

00.9097 

01.0021 

01.3062 

013407 

01.0772 

01.1914 

01.2884 

01.0672 

01.4567 

01.1682 

01.5030 

00.9066 

01.1187 

01.1102 

00.9479 

01.5384 

01.2784 

01.2964 

00.9675 

01.3146 

01.2081 

01.0448 

00.9397 

01.2435 

01.4418 

01.3794 

01.4443 

00.8919 

00.9670 

01.2170 

01.1206 

00.9796 

00.9951 

01.3375 

01.0383 

00.7000 

01.0688 

01.0096 

01.1025 

00.9556 

01.5216 

00.9867 

190148  

190149  

190151  

190152  

00  9593 
00.9697 

01  0761 
01  3672 
00.9543 
00.8564 
01.2649 
01.1360 
00.8949 
01.2000 
01.1444 
01.0611 
010572 
01.2633 
01.0121 
01  4173 
01  8346 
01  4895 
01  4578 
01  0041 
01.0674 
01.1597 
00.9418 
01.2092 
00.8759 
00.8798 
00.5025 
00.9680 
01 .2507 
01.2359 
01.2312 
00.8919 
01.2411 
01.1420 
01.1854 
01.5245 
01  3007 
01.4335 
01.5699 
01.5142 
01.5683 
01.4212 
01.2149 
00.8595 
006135 
00  9044 

00  9668 
00.8187 
03.6094 
00.8091 
01.2745 
01.0960 

01  1124 
01  1327 
01.0809 
01.2441 
01.7055 
01.1198 
01.0874 
01.2473 
01.0123 
01.2729 
01.1512 
012509 
01.0966 
01.1731 
00.8329 
01.2114 

200025  

200026  

200027  

200028  

200031  

200032  

200033 

200034  

200037  

200038 

200039  

200040  

200041  

200043  

200050  

200051  

200052  

200055  

200062  

200063  

200066 

200898  

200899  

210001  

210002  

210003  

210004  

210005  

210006 

210007 

210008  

210009  

210010 

210011  

210012  

210013  

210015  

210016  

210017  

01.1679 
00.9999 
01.1783 
01.0065 
01.2723 
01.2903 
01.6941 
01.1863 
01.1658 
01.0122 
01.2858 
01.0306 
01.1391 
00.6909 
01  1536 
01.0023 
01.0635 
01.0977 
00.9518 
01.2137 
01.2106 
007832 

00  8443 
01.3079 
01.9364 
01.4562 
01.3089 
01.2097 
01.1451 
01.4925 
01.3136 
01.7598 
01.1807 
01.2805 
01 .6066 
01.3203 
01.1941 
01.9038 

01  0945 
01.2570 
01.4089 
01.3711 
01.3058 
01.2984 
01.2972 
01.3267 
01.2201 
01.0765 
01.3649 
01.0564 
01.7864 
01.2291 
01.1261 
01.2173 
01.1482 
01.2625 
01.2211 
01.3842 
01.2267 
01.3417 
01.2496 
01.2145 
01.0035 
01.1112 
01.1824 
01.1477 
01.3056 
01.2408 

210055  

210056  

210057  

210058  

210059  

210060  

210898  

210899  

220001  

220002  

220003  

220004  

220006  

220008  

220010  

220011  

01.2270 
01  3927 
01.2429 
01.8423 
01.3072 
01.1020 
00.7390 

00  9480 
01.1962 
01.3684 
01.1408 
01.2407 
01.3116 
01.1819 
01.1367 
01.1606 
01.1983 
01.2049 
01.2109 
01.2647 
01.0964 
01.1609 
01.2594 
01.1870 
01.1977 
01.1120 
01.3553 

01  3947 
01.1617 
01.1338 
01.6837 
01.2800 
01.2167 
01.5021 
01.2435 
01.1597 
01.1438 
01.2738 
01.3840 
01.2187 
01.2561 
00.9808 
01  1404 
01.2460 
01.2595 
01.1914 
01.2397 
01.0325 
01.1334 
00.8562 
01  1494 
01.1862 
01.2213 
01.2972 
01.2764 
00.6167 
01.1345 
01.8403 
01.2327 
01.2249 

00  8092 
01.2257 
01.6797 
01.1293 
01.1756 
01.0341 
01.2350 

01  1502 

220084  

220086  

220088  

220089 

220090  

220092 

220094  

220095  

220097  

220098  

220099  

220100  

220101  

220102  

220104  

220105  

220106  

220107  

220108  

220110  

220111  

01.2091 
01.5838 
01.4920 
01.3108 

190155  

01.2056 

190156  

01.1762 

190158  

190160  

190161  

190162  

01  2573 
01.2020 
01.0307 

190045 

01.2621 

190046  

190164  

01.1061 

190047  

190165  

190166  

190167  

190170  

190173 

190175  

190176  

190177 

190178  

190182  

190183  

190184  

190185  

190186  

190187  

190189  

190t90  

190191  

190193  

190194  

190196 

190197  

190198  

190199  

190200  

190201  

190202  

190203  

190204  

190205  

190206  

190207  

190208  

01.2242 

190048  

190049  

190050  

190053  

190054  

01.3751 
00.7578 
01.1867 
01.1469 

220012  

220015  

220016 

220017  

220019  

220020  

220021  

220023  

220024  

220025  

220026  

220028  

220029  

220030 

220031  

220033  

220035  

220036  

220038  

220041  

220042  

220045  

220046  

220048  

220049  

220050  

220051  

220052  

220053 

220055  

220057  

220058  

220060  

220062  

220063  

220064  

220065  

220066  

220067  

220068  

220070  

220071  

220073  

220074  

220075  

220076  

220077  

220079  

220080  

220081  

220082  

220083  

01.1159 

190059  

190060  

01.1527 
01  1351 

190064  

01.9375 

190065 

01  1581 

190071  

190075  

190077  

220114  

220115  

220116  

220118 

220119  

220120  

220123  

220126  

220128  

220131  

220133  

220135  ......... 

220153  

220154  

220156 

220162  

220163  

220171  

220173  

220897  

220898  

220899  

230001  

230002  

230003  

230004  

230005  

230006  

230007  

230012  

230013  

230014  

230015  

01.0586 
00.7331 
01.8280 

190078  

190079  

01.9757 
01.3092 

190061  

190083  

190086  

01.0360 
00.9783 
01.2491 

190088  

01.0921 

190089  

01.1019 

190090  

190092  

00.8199 
01.1399 

190095  

01.0045 

190098  

190099  

190102  

00.9300 
01.2604 
01.3364 

190-.03 

19C106 

01.8768 
01.6570 

190109  

210018  

210019  

210022  

210023  

210024  

210025  

210026  

210027  

00.5499 

190110  

05.1516 

190111  

00.8024 

190112  

00.8315 

190113  

190114  

190115  

190116 

01.1302 

190211  

190212  

190213  

190214  

190215  

190216  

200001  

200002  

200003  

200006  

200007  

200008 

200009  

200012  

200013  

200015  

200016  

200017  

200018  

200019  

200020  

01.2718 
01.2055 
01.6733 

190118  

210028  

210029  

210030  

210031  

210032  

210033  

01.2748 

190120  

190122  

01.0692 
01.0971 

190124  

00.9196 

190125  

01.2543 

190127  . . . 

01.1529 

190128 

210034  

210035  

210036  

210037  

210038  

210039  

210040  

210043 

210044  

01.3311 

190130 

190131 

230017  

230019  

01.5403 
01.5651 

190132  

230020  

230021  

230022  

230024  

230027  

230029  

230030  

230031  

230032  

230034  

230035  

230036  

01.6375 

190133  

190134  

01.5935 
01.2579 

190135  

01.5191 

190136  

190138  

190140  

01.0670 
01.5022 

210045 

210046 

210048  

01.2533 

190142  

190144  

190145  

190146 

01.4339 
01.7505 

200021  

200023  

210049  

01.1705 

210051  

01.1417 

190147  

200024  

210054  

01.2907 

- 
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Provider 

Case  mix 

Provider 

Case  mix 

Provider 

Case  mix 

Prouder 

CaM  mix 

Provider 

Case  mix 

230037  

230038  

230040  

230041  

230042  

230043  

230046  

230047  

230053  

230054  

230055  

230056  

230058  

230059  

230060  

230062  

230063  

230065  

230066  

030068 

01.1444 

016187 

01.2889 

01.1898 

01.1365 

00.6022 

01.8281 

01.2644 

01.4459 

01.6900 

01.1974 

00.9377 

01.1228 

01.4805 

01.1303 

01.1123 

01.2824 

01  4624 

01 .3232 

01.3828 

01.1070 

01.3160 

00.6384 

01.2082 

01.3344 

01.2507 

02.1143 

01.2621 

01.2919 

01.1995 

01.1539 

01.2210 

01.0127 

01.1174 

01.3480 

01.0476 

01.2529 

01.1982 

01.1916 

01.0654 

01.5500 

01.2724 

01.1690 

01.1318 

01.0271 

01.68a'H 

01.5971 

01.1301 

00.9164 

01.1772 

01.2499 

01.0338 

01.0124 

00.6462 

00.9698 

00.9002 

01.8809 

01.2624 

01.2a58 

01.0471 

01.2632 

01.3263 

01.0877 

01.3636 

01.3192 

01.9560 

01.6273 

01.4221 

230133 

230134  

230135  

230137  

230138  

230141  

230142  

230143  

230144  

230145  

230146  

230147  

230149  

230150  

230151  

230153  

230154  

230155  

230156  

230157 

01.1640 

01 .2405 

01.2813 

01.1530 

008798 

01  5947 

01.1889 

01.2601 

01.2190 

01.1540 

01.2745 

01.5056 

01.2042 

01.3423 

01.4043 

01 ,0642 

01.0493 

01.1095 

01.6427 

01.3886 

01.2497 

00.9746 

01.7622 

012388 

01.3559 

01.1103 

01.1963 

01.2949 

01.2820 

01.0468 

01.2465 

01.0169 

01.0918 

01.1290 

00.9792 

01.2248 

00.9251 

01.1447 

00.8970 

01.3368 

01.1860 

01.3aS8 

01.2242 

01.1549 

01.0165 

01.3064 

01.0249 

01.2716 

01.0791 

00.9307 

01.1131 

01.0839 

01.3194 

01.1899 

00.9790 

01.2634 

01.3368 

01.2949 

01.4365 

01.2444 

01.3782 

01.0052 

01.0119 

01.3646 

01.1827 

01.1941 

01.1864 

01.3795 

230253  

230254  

230257  

230259  

230264  

230266  

230269  

230270  

230273  .:. 

230275  

230276  

230277  

230278  

01.C816 
015636 
01.1612 
01.0979 
01.2197 
01.1682 
01.2341 
01.2746 
01.5598 
00.9316 
01.0900 
01.1995 
00.9707 
00.8027 
00.8546 
01.5591 
01 .6629 
01.1957 
01.4744 
;  00.8935 
|01.1380 
01.0E22 
01.0769 
01.0C00 
01.9C58 
01.0705 
01.2E59 
01.1E04 
01.3€87 
01.1134 
01.2389 
01.3596 
01.2333 
01.0621 
01.0938 
01.1315 
01.1725 
01.0606 
01.05?8 
01.1938 
01.3277 
00.94.58 
01.4716 
01.0737 
01.4633 
01.2432 
01.1851 
01.17^ 
01.1741 

oi.o&ie 

01.4131 
01.2731 
01.7230 
01.1148 
00.92't5 
01.2132 
01.4695 
01.3104 
01.71-4 
00.9840 
01.14-0 
01.4766 
01.5036 
01.1795 
01.0480 
01.3455 
01.1632 
01.1107 

240072  

240073  

240075  

240076  

240077  

240078  

240079  

240080  

240082  

2400a3 

240084  

240085  

240086  

240087  

240088  

240089  

240090  

01.0026 
00.9865 
01.2174 
01.1525 
00.9163 
01.4028 
01.1045 
01.4010 
01  1735 
01.3385 

01  ..\5a'» 

00.8658 

01.1494 

01.1194 

01.4581 

01.1182 

01.0191 

00  9082 

01.2910 

00  9527 

01.0564 

01.1141 

00.9599 

00.9508 

01 .2708 

01.3412 

01.0094 

01 .0766 

01.1881 

00.9206 

01.2795 

00.8709 

00.9.362 

01.0081 

01.0310 

00.9775 

00.9831 

01.0416 

01.5474 

00.9184 

01.1036 

00.8475 

00.9609 

01.1381 

01 .0794 

01.0091 

00.9293 

00.9329 

01.1364 

01.0413 

01.0184 

01.2706 

01.1282 

00.8918 

00.8837 

01.1670 

00.8527 

00.9620 

00.7380 

01.0351 

01.1385 

00.9277 

00.9921 

01.0649 

00.9352 

Ot.0028 

00.9566 

00.97S1 

240153  

240154  

240155  

240157  

240160  

01.0352 
00.9451 
00.9516 
01.0623 
00.9710 

240161  

240162  

240163  

240166  

240169  

240170  

00.9439 
01.0509 
00.9156 
01.0804 
01.0036 
01.0627 

240171  

01.0024 

240172  

240173  

240175  

240176  

01.1128 

230898  

01.0071 

230899  

240001  

240002 

00.8588 
00.9598 

240179  

01.0073 

240003  

240091  

240093  

240094  

240096  

240097  

240098  

240099  

240100  

240190 

240183  

240184  

240187  

240192  

240193  

240196  

240200  

240205  

240206  

240207  

240210  

00^487 

240004  

01.3732 

240005  

240006  

00.9682 

230069  

230070  

230071  

230072  

230075  

230076  

230077  

230078  

230080  

230081  

230082  

2300a5  

230086 

230087 

230159  

230162  

230165  

230167  

230169  

230171  

230172  

230173  

230174  

230175  

230176  

230178 

012756 

240007  

00.9030 

240008  

01.0840 

240009  

00.6236 

240010 

00.9069 

240011 

240101  

00.9107 

240013  

240014  

240016 

240102  

240103 

00.7972 
01.1944 

240104  

240105  

240106  

240107  

01.2594 

240017  

240211  

240898  

240899  

250001  

250002  

250003  

250004  

250005  

250006  

250007  

250008 

250009  

250010  

250012  

250015  

250016  

250017  

00.9038 

240018  

00.7882 

240019  

00.8710 

230180  

230184 

240020 ~ 

240021  

240108  

240109  

240110  

240111  

01.5399 
00.7765 

230089 

230186  

240022  

00.9589 

230090 

230188   .  .. 

240023  

01.4356 

9V)OS2 

230189  .:..„... 

230190  

240025  

240112  

00.9635 

230093 

240027  

240028  

240114  

240115  

240116  

240117  

240119 „ 

240121  

240122  

00.9773 

230095 

230191  „ 

230193 

01.2244 

230096 

240029  

00.9372 

230097  

230099  

230100 

230194 „ 

230195  

230197  

240030  

01.1156 

240031  

01.0025 

240036  

00J733 

230101  

230103 

230199 - 

230201  

240037 

00.9607 

240038  

240123 - 

240124 - 

240125  

240127  

240128  

00.8719 

230104  

230105  

230106  

ovnnA 

240040 

01.0209 

230205 

240041  

250018  

250019  

250020  

00.9363 

230207 

240043  

01.3365 

230208 

240044  

240045  

240047 

01.0016 

230106 

230211  

240129  

240130  

240132  

240133  

240135  

240136  

240137  

240138  

240139  

240140  

240141  

240142  

250021  

250023  

00.9026 

s'viiin 

230212  

230213  

00.8015 

230111 

240048  

240049  

240050  

240051  

240052  

240053  

240056  

240057 _ 

240058  

240059  

250024  

250025  ....:..„ 
250027  

00.9050 

230113 

230216  

01.0061 

7%114 

230217 

00.9713 

9V>11<« 

230219 

250029  

00.9231 

9'V111R 

230221 

250030  

00.9331 

9T0117 

230222 

250031  

01.2064 

230118 

230223  

250032 - 

250033 -.. 

250034 „ 

250035 - 

250036 ™ 

250037  

01.3393 

230119  

230227 „ 

230228 

230230 

01.0033 

230120  

230121  

230122  

230124  

230125  

230128 

01.4589 
00.8741 

230232 » 

240061  

240063 

240143  

240144  

240145  

01.0085 
00.9102 

ovyyvi 

240064  

240065  

240066  

240069 «.. 

240071  „.. 

250038  

00.8891 

230237  

240146 „ 

240148 

250039 -.. 

250040  

00.9782 

230239 - 

230241  » 

230244  

01.1900 

230129 ^ 

230130  

240150 

250042  

01.1580 

240152  

250043 

00.9090 

230132  
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Provktor 


250044 

250045 

250046 

250047 

250048 

250049 

250050 

250051 

250057 

250058 

250059 

250060 

250061 

250062 

250063 

250065 

250066 

250067 

250068 

250069 

250071 

250072 

250073 

250076 

250077 

250078 

250079 

250081 

250082 

250083 

250084 

250085 

250086 

250088 

250089 

250091 

250093 

250094 

250095 

250096 

250097 

250098 

250099 

250100 

250101 

250102 

250104 

250105 

250107 

250109 

250112 

250117 

250119 

250120 

250122 

250123 

250124 

250125 

250126 

250127 

250128 

250129 

250131 

250134 

250136 

250138 

250139 

250140 


Case  mix 


01.0473 

01.1664 

01.0265 

00.8965 

01.3857 

00.9585 

01.2125 

00.9174 

01.1432 

01.1760 

01.0629 

00.7890 

00.8942 

00.9611 

00.8628 

00.8900 

00.9767 

00.9783 

00.8565 

01.2495 

01.0909 

01.2504 

00.9859 

00.9279 

00.9437 

01.3960 

00.8720 

01.2428 

01.2026 

00.9154 

01.1659 

01.0603 

00.9991 

01.0369 

01.0214 

00.9586 

01.1766 

01.2487 

01.0067 

01.1606 

01.1915 

00.8690 

01.2247 

01.2312 

00.8580 

01.4900 

01.3720 

00.9316 

00.9947 

00.9407 

01.0254 

01.1272 

01.0188 

01.0266 

01.2128 

01.2588 

00.8932 

01.2861 

01.0194 

00.7758 

00.9426 

00.8723 

00.9282 

00.9408 

00.7886 

01.2497 

00.7669 

00.9025 


Provider 


250141 

250898 

250899  . 

260001  . 

260002. 

260003. 

260004  . 

260005. 

260006  . 

260007 

260008 

260009. 

260011  . 

260012 

260013. 

260014 

260015 

260016 

260017 

260018 

260019 

260020 

260021 

260022 

260023 

260024 

260025 

260027 

260029 

260030 

260031 

260032 

260033 

260034 

260035 

260036 

260037 

260039 

260040 

260042 

260044 

260047 

260048 

260050 

260051 

260052 

260053 

260054 

260055 

260057 

260059 

260061 

260062 

260063 

260064 

260065 

260066 

260067 

260068 

260070 

260073 

260074 

260077 

260078 

260079 

260080 

260081 

260082 


Case  mix 


01.1657 

00  8559 
00.8698 
01.5707 
01.3737 
00.9599 
01.0397 
01.4687 
01.4662 
01.3411 
01.2948 
01.2502 
01.5834 
01.0017 
01.2306 

01  6464 
01.2268 
01.6060 
01.2002 
01.0024 
01.0022 
01.6911 
01.3040 
01.4028 
01.2386 
01.0578 
01.2719 
01.5170 
01.1847 
01.1670 
01.4396 
01  6513 
01.3646 
01.0911 
01.0616 
01.0241 
01.2948 
01.2185 
01.4628 
01.1971 
01.0715 
01.3484 
01.4423 
01.0850 
01.1498 
01.2498 
01.1146 
01.3382 
01.0822 
01.2591 
01.1251 
01.0984 
01.1714 
01.1740 
01.3768 
01.6884 
01.1278 
00.9312 
01.8067 
01.1725 
01.0728 
01.1585 
01.4769 
01.1305 
01.0009 
01.1264 
01.4254 
01.1355 


Provider 


260085 

260086 

260089 

260091 

260092 

260094 

260095 

260096 

260097 

260100 

260102 

260103 

260104 

260105 

260107 

260108 

260109 

260110 

260111 

260112 

260113 

260115 

260116 

260119 

260120 

260122 

260123 

260127 

260128 

260129 

260131 

260134 

260137 

260138 

260141 

260142 

260143 

260146 

260147 

260148 

260158 

260159 

260160 

260162 

260163 

260164 

260166 

260172 

260173 

260175 

260176 

260177 

260178 

260179 

260180 

260183 

260186 

260188 

260189 

260190 

260191 

260193 

260195 

260197 

260198 

260200 

260202 

260898 


Case  mix 


01.5326 

01.1041 

010699 

01.6009 

01.0858 

01.0903 

01.3922 

01.4752 

01.2022 

01.0440 

01.0075 

01.3183 

01.7238 

01.9227 

01.3340 

01.7083 

01.0493 

01.6254 

01.0109 

01.4424 

01.1709 

01.0948 

01.1773 

01.1644 

01.2877 

01.2572 

00.9566 

01.0220 

00.9554 

01.0685 

01.2490 

01.2638 

01.1782 

01.8874 

02.1225 

01.1699 

00.9856 

01.1902 

01.0086 

01.0036 

01.0543 

01.1434 

01.1230 

01.0904 

01.1934 

01.1381 

01.2070 

01.0053 

01.0288 

01.1373 

01.6226 

01.2979 

01.5342 

01.4914 

01.5708 

01.5767 

01.1638 

01.3542 

00.8693 

01.1773 

01.1961 

01.2724 

01.1184 

01.2118 

01.2413 

01.2104 

01.2520 

00.8503 


Provider 


260899  . 
270002. 
270003. 
270004. 

270006  . 

270007  . 
270009  . 

270011  . 

270012  . 

270013  , 

270014  , 

270016  . 

270017  , 
270019  , 
270021  , 
270023 
270024 
270026 
270027 
270028 
270029 
270030 
270031 
270032 
270033 
270035 
270036 
270039 
270040 
270041 
270044 
270046 
270047 
270048 
270049 
270050 
270051 
270052 
270053 
270055 
270057 
270058 
270059 
270060 
270063 
270067 
270068 
270072 
270073 
270074 
270075 
270076 
270079 
270080 
270081 
270082 
270083 
270084 
270898 
270899 
280001 
280003 
280005 
280009 
280010 
280011 
280012 
280013 


Case  mix 


00.8228 

01.2251 

01.1832 

01  6430 

00  6964 

01.0817 

01.0825 

01.0993 

01.4842 

01.2819 

01.6488 

00.8745 

01.2230 

00  9323 

01.1487 

01.3190 

00.9570 

00.9755 

01.1239 

01.0544 

01.1327 

01.0155 

00  9423 

01.1473 

00.9096 

00.9991 

01.0216 

009767 

01.0454 

00  9269 

01.2229 

00.9698 

00.9950 

01.0553 

01.6485 

01.0347 

01.2403 

01.0314 

00.9789 

00.6705 

01.1327 

00.8771 

00.8983 

00.8912 

00.8807 

00.9368 

00.8296 

00  8245 

01.2172 

00  8855 

00.9132 

00.8250 

00.8914 

01.1023 

00.9382 

00.9416 

01.0878 

00.8941 

00.8024 

00.8443 

01.0482 

01.9394 

01.4339 

01.5348 

03.4238 

01.0128 

01.1794 

01.9231 


Provider 


280014  . 
280015. 
280017. 
280018  . 

280020  . 

280021  . 

280022. 

280023. 

280024 

280025 

280026 

280028 

280029 

280030 

280031 

280032 

280033 

280034 

280035 

280037 

280038 

280039 

280040 

280041 

280042 

280043 

280045 

280046 

280047 

280048 

280049 

280050 

280051 

280052 

280054 

280055 

280056 

280057 

280058 

280060 

280061 

280062 

260064 

260065 

280066 

280068 

280070 

280073 

280074 

280075 

280076 

280077 

280078 

280079 

280080 

280081 

280082 

280083 

280084 

280085 

280088 

280089 

280090 

280091 

280092 

280094 

280097 

280098 


Case  mix 


01.0428 

00.9748 

01.1827 

00.9702 

01.4395 

01.1521 

01.0292 

01.3202 

00.8529 

00.9922 

01.2369 

00.9854 

01.0613 

01.8618 

01.0409 

01.2267 

01.0677 

01.2409 

00.9618 

00.9845 

01.0469 

01.1272 

01.5812 

00.9943 

00.9338 

01.0640 

01.0703 

00.9779 

01.1901 

01.1206 

01.0482 

01.0145 

00.9488 

01.0393 

01.2263 

00.9146 

00.9873 

01.0298 

01.1157 

01.5309 

01.3186 

01.1679 

01.0573 

01.1625 

01.0617 

00.9701 

01.2179 

00.9880 

01.1250 

01.2557 

00.9680 

01.2516 

01.0864 

01.0308 

0t.1301 

01.5001 

01.3382 

00.9476 

00.9869 

00.9105 

01.6844 

01.0653 

00.9574 

01.0503 

00.9364 

01.1132 

00.8642 

00.9837 
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Provider 

Case  mix 

Provider 

Case  mix 

Provider 

Case  mix 

Provider 

Case  mix 

Provider 

Case  mix 

280101  

01.0937 

300899  

00  8442 

310085  

01 .20?  8 

320899  

00.8960 

330095  

012447 

280102  

00.8573 

310001  

01.7032 

310086  

01 .2065 

330001  

01.1438 

330096  

01.1132 

280104  

01.0018 

310002  

01.8442 

310087  

01.2067 

330002  

01.4243 

330097  

012031 

280105  

01.2333 

310003  

01.2580 

310088  

01.18^7 

330003  

01.3075 

330100  

00.6781 

280106  

01.1196 

310005  

01.2245 

310090  

01.2256 

330004  

01.3579 

330101  

01.6278 

280107  

-  01.0025 

310006  

01.1926 

310091  

01 .2256 

330005  

01.7282 

330102 _ 

012866 

280106  

01.0471 

310008  

01.3004 

310092  

01.3417 

330006  

01.3380 

330103  

01.1953 

280109  

00.8618 

310009  

01.1752 

310093  

01.1310 

330007  

01.3396 

330104  

01.3562 

280110  

00.8623 

310010  

01.2554 

310096  

01 .87(4 

330008  

01.1660 

330106  

01.5712 

280111  

01.2175 

310011  

01.2290 

310105  

01.15:6 

330009  

01.3073 

330107  

012163 

280114 

00.9306 

310012  

01.6010 

310108  

01.33J7 

330010  

012091 

330108  

01.1827 

280115  

01.0551 

310013  

01.2947 

310110  

01.2019 

330011  

01.1730 

330110  

01.0962 

280117  

01.1176 

310014  

01.5904 

310111  

O1.26'0 

330012  

01.6096 

330111  

01.1369 

280118  

01.0701 

310015  

01.7185 

310112  

01.2304 

330013  

02.0062 

330114  

00.9544 

280119 

00.8959 

310016  

01.2632 

310113 

01.21f.1 

330014  

01.4742 

330115  

012707 

280123  

00.7645 

310017  

01.3321 

310115 

01.14'* 

330016  

00.9967 

330116 

00.9889 

280898  

00.8154 

310018  

01.2481 

310116  

01.2406 

330019  

01.2659 

330118 

01.5665 

280899  

00.8709 

310019  

01.6785 

310118  

01.25;'.3 

330020  

01.0415 

330119  

01.6152 

290001  

01.6104 

310020  

01.2370 

310119 

01.5219 

330022  

00.9401 

330121  

00.9780 

290002 

00.9693 

310021  

01.2557 

310120  

01.1050 

330023  

01.1999 

330122 

012843 

290003  

01.6761 

310022  

01.2188 

310121  

01.1151 

330024  

01.7968 

330125  

01.7708 

290005  

pi.  1747 

310024  

01.2473 

310898  

00.6024 

330025  

01.0795 

330126  

01.1630 

290006  

01.0120 

310025  

01.1606 

310899  

00.8443 

330027  

01.4338 

330127 „ 

012820 

290007  

01.7973 

310026  

01.2613 

320001  

01.4317 

330028  

01.3208 

330128 » 

01.4969 

290008  

01.3000 

310027  

01.2751 

320002  

01.2656 

330029  

01.0736 

330132  

01.1424 

290009  

01.4996 

310028  

01.1495 

320003  

01.1473 

330030  

01.1447 

330133 . 

012932 

290010  

01.1124 

310029  

01.7952 

320004  

01.2C40 

330033 „ 

01.1540 

330135  

012672 

290011  

00.9990 

310031  

02.6143 

320005  

01.2287 

330034  

01.0697 

330136  

012636 

290012  

01.3341 

310032  

01.2750 

320006  

01.3-35 

330036 

01.1503 

330140  

01.6790 

290013  

01.0405 

310034  

01.2259 

320009  

01.4f20 

330037  

01.0396 

330141  

01.3023 

290014  

01.0033 

310036  

01.2212 

320011  

00.9(96 

330038 

01.1647 

330142  

013755 

290015  

00.8412 

310037  

01.2195 

320012  

OI.O'IO 

330039 

00.8725 

330144  

01.0279 

290016  

01.0938 

310038  

01.7734 

320013  

01.0651 

330041  

01.3644 

330148  

01.0043 

290018  

00.9035 

310039  

01.2862 

320014  

00.9  38 

330043  

01.2413 

330151  

01.1009 

290019  

01.2246 

310040  

01.2175 

320016  

01.1534 

330044  

01.1795 

330152  

01.3795 

290020  

01.2048 

310041  

01.2661 

320017  

015441 

330045  

01.3591 

330153  

01.4989 

290021  

01.5282 

310042  

01.1619 

320018  

01.3493 

330046  

01.5738 

330154  

01.4583 

290022  

01.6436 

310043  

01.2152 

320019  

01.4538 

330047  

012300 

330157  

01.2597 

290027  

01.0616 

310044  

01.2543 

320021  

01.7361 

330048 

012581 

330158  

01.2943 

290029  

00.8721 

310045  

01.2743 

320022  

01.2404 

330049  

012130 

330159  

01.3076 

290032  

01.3466 

310047  

01.2754 

320023  

01.1054 

330053  

01.0582 

330160  

01.4637 

300001  

012813 

310048  

01.2502 

320030  

00.r918 

330055  

01.3757 

330161  

01.0257 

300003  

01.8497 

310049  

01.3307 

320031  

00.f371 

330056  

01.4324 

330162  

012967 

300005  

01.2873 

310050  

01.1799 

320032  

00.9381 

330057  

01.6166 

330163 

01.1568 

300006  

01.1128 

310051  

01.2781 

320033  

01.-669 

330058  

01.3115 

330164  

01.3464 

300007  

01.1242 

310052  

01.2087 

320035  

01.' 181 

330059  

01.4692 

330166  

00.9268 

300006  

01.2835 

310054  

01.2555 

320037  

01.1340 

330061  

01.3321 

330167  

01.5484 

300009  

01.1585 

310056  

01.1523 

320038  

01.2461 

01.0706 

330169  

01.3836 

300010  

01.1714 

310057  

01.2676 

320046  

01.3415 

«mUU04  .••••••*• 

01.3560 

330171  

01.3182 

300011  

01.2464 

310058  

01.1626 

320048  

01.3088 

330065  

01.1551 

01.0709 

300012  

01.3383 

310060  

01.1870 

320056  

00.3849 

330066  

012255 

330177  

00.9993 

300013  

01.2264 

310061  

01.1904 

320057  

01  D453 

330067  

01.3172 

330179  

00.9113 

300014  

01.3084 

310062  

01.3007 

320058  

008769 

330072  

01.3529 

330180  

012120 

300015  

01.1263 

310063  

01.3402 

320059  

01  0262 

330073  

012027 

330181  

012931 

300016  

01.2599 

310064  

01.2372 

320060  

00  8850 

330074  

012287 

330182  

02.3225 

300017  

01.2032 

310067  

01.2542 

320061  

012372 

330075 „ 

01.0449 

330163  

01J750 

300018  

01.2110 

310069  

01.1470 

320062  

00  9339 

330078  

01.3838 

330184  

012938 

300019  

01.2918 

310070  

01.3033 

320063  

012964 

330079  

01.1401 

330185  

01.1771 

300020  

01.2471 

310072  

01.2539 

320065 

012295 

330080  

012665 

330186  .... 

01.0514 

300021  

01.1838 

310073  „ 

01.4201 

320067  

00  8716 

330082  

01.1914 

330168  

012030 

300022  

01.1127 

310074  

01.3236 

320068  

0C9895 

330084  

00.9584 

330189  . 

00.8562 

300023  

01.2537 

310075  

01.2965 

320069  

01  1045 

330085  

01.3619 

330191  

012484 

300024  

01.2004 

310076  

01J)560 

320070  

0C.9608 

330086  

01.3064 

330193  

01.3303 

300028  

01.1051 

310077  

01.6230 

320074  

01.1077 

330088  

01.0767 

330194  

01.7676 

300029  

01.2874 

310078  

01.2499 

320076  

01.1966 

OvQvSQ  •••••MM 

01.6770 

330195  

01.6034 

300033  

01.0425 

310081  

01.2396 

320079  

01.1573 

330091 „ 

01.3758 

330196  

01J457 

300034  

01.8650 

310083  

01.2688 

320060  .„ 

0(.6470 

330092  

00.9945 

330197  

01.0284 

300698  

00.7825 

310084  

01.2238 

320898  

0(.8060 

330094 „ 

012186 

330198  

01.3554 
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Prowktor 


Case  mix 


Prouder 


Case  mix 


ProvWer 


Casamix 


PfOvkJsf 


Case  mix 


Pfovktor 


Cass  mix 


330199 

330201 

330202 

330203 

330204 

330205 

330206 

330209 

330211 

330212 

330213 

330214 

330215 

330218 

330219 

330221 

330222 

330223 

33C224 

330225 

330226 

330229 

330230 

330231 

330232 

330233 

330234 

330235 

330236 

330236 

330239 

330240 

330241 

330242 

330244 

330245 

330246 

330247 

330249 

330250 

3302S2 

330254 

330256 

330259 

330261 

330263 

330264 

330265 

330267 

330268 

330270 

330273 

330275 

330276 

330277 

330279 

330281 

330265 

330286 

330288 

330290 

330293 

330304 

330306 

330307 

330306 

330300 

330314 


01.3293 

01.4955 

014220 

01.3798 

01.3378 

01.1203] 

01.1770 

01.2394 

01.1845 

01.2036 

01.0769 

01.7095 

01.1923 

01.2973 

01.5433 

01.2325 

01.2373 

01.0665 

01.2125 

01.2013 

01.2758 

01.2174 

01.5058 

01.0768 

01.2653 

01.4736 

02.0040 

01.1690 

01.3491 

01.0952 

01.1592 

01.2573 

01.8831 

01.2808 

01.0491 

01.2671 

01.2141 

00.6761 

01.2474 

01.2292 

00.9569 

01.0180 

01.3061 

01.3523 

01.2567 

01.0461 

01.2179 

01.2475 

01.2624 

01.0664 

01.9181 

01.2918 

01.2869 

01.2095 

01.1707 

01.2521 

00.5564 

01.6005 

01.3404 

01.0046 

01.7419 

01.1743 

01.2430 

01.3046 

01.1950 

01.2256 

01.2257 

01.2790 


330315 

330316 

330327 

330331 

330332 

330333 

330336 

330338 

330339 

330340 

330350 

330353 

330354 

330357 

330359 

330372 

330381 

330383 

330385 

330386 

330387 

330389 

330390 

330393 

330394 

330385 

330386 

330397 

330398 

330399 

330898 

330899 

340001 

340002 

340003 

340004 

340005 

340006 

340007 

340008 

340009 

340010 

340011 

340012 

340013 

340014 

340015 

340016 

340017 

340018 

340019 

340020 

340021 

340022 

340023 

340024 

340025 

340027 

340028 

340030 

340031 

340032 

340034 

340036 

340036 

340037 

340038 

340030 


01.1584 
01.2528 
00.9353 
01.2210 
01.2464 
01.2667 
01.2694 
01.1631 
00.7865 
01.1561 
01.7856 
01.2067 
01.2822 
01.3439 
00.9383 
01.2610 
01.2419 
01.3578 
01.1998 
01.1395 
00.8997 
01.8623 
01.2279 
01.6018 
014432 
01.3567 
01.1829 
01.3141 
01.2166 
013616 

00  7874 
00.8416 
013275 
018310 
01.1707 
01.4039 
01.1584 
01.1632 
01.1548 
01.1310 
01.1592 
01.3166 
01.0653 
01.0944 
012427 
01.6714 
01.2328 
01.1139 
01.2893 
01.1950 
01.0903 

01  2273 
01.2286 
01.0707 
01.2410 
01.2421 
01.1648 
01.1522 
01.4274 
01.8430 
01.0032 
01.2968 
01.2151 
01.0825 
01.1886 
01.2536 
01.22SS 
01.2790 


340040 

340041 

340042 

340044 

340045 

340047 

340048 

340049 

340060 

340051 

340052 

340053 

340054 

340055 

340060 

340061 

340063 

340064 

340065 

340067 

340068 

340069 

340070 

340071 

340072 

340073 

340075 

340080 

340084 

340085 

340067 

340086 

340069 

340090 

340091 

340093 

340094 

340096 

340097 

340098 

340099 

340100 

340101 

340104 

340105 

340106 

340107 

340109 

340111 

340112 

340113 

340114 

340115 

340116 

340119 

340120 

340121 

340122 

340123 

340124 

340125 

340126 

340127 

340129 

340130 

340131 

340132 

340133 


01.7854 
01.2259 
01.1445 
01.0655 
00.9962 
01.8441 
01.2335 
00.6791 
01.1995 
01.1900 
01.0746 
01.5650 
010576 
01.2102 
01.1361 
01.6473 
01.0260 
01.1072 
01.2437 
01  1199 
01.2966 
01.7627 
01.2476 
010787 
01.0752 
01.3927 
01.1832 
01.0965 
01.0557 
01.2707 
01.1950 
01.2190 
00.9514 
01.1344 
01.6714 
010543 
01.3618 
01.1743 
01.0329 
016391 
01.1880 

00  9069 
'00  9958 

00.9594 
01.3416 
01.1219 
01.3241 
01.3153 
01.1961 

01  0492 
01  9497 
01.4636 
01.4781 
01.8039 
012852 
01.0940 
01.0442 
00.9954 
01.1463 

•01.0655 
01.4556 
01.3572 
01.2000 
01.3028 
01.3873 
01.3318, 
01.416e< 
01.1226 


340135 

340136 

340137 

340138 

340141 

340142 

340143 

340144 

340145 

340146 

340147 

340148 

340151 

340153 

340154 

340155 

340156 

340158 

340159 

340160 

340162 

340164 

340166 

340168 

340898 

340899 

350001 

350002 

350003 

350004 

350005 

350006 

350007 

350008 

350009 

350010 

350011 

350012 

350013 

350014 

350015 

350016 

350017 

350018 

350019 

350020 

350021 

350023 

350024 

350025 

350027 

350029 

350030 

350033 

350034 

350035 

350036 

350038 

350039 

350041 

350042 

350043 

350044 

350047 

350049 

350060 

350051 

350053 


00  8679 
00.9373 

01  1745 
01.1782 
01.5711 
01.1885 
013316 
01.3129 
01.3058 
01.0431 
01.2910 
01.4261 
01.1772 
01 .6088 
00.8271 
01.4934 
00  8605 
01.1242 
01.1506 
01.0602 
01.3085 
01.3391 
01.4142 
00  5580 
00.8024 
00.8299 
01.0397 
01.7022 
01.1439 
01.9044 
01.1972 
01.3237 
01.0583 
00.9790 
01.1810 
01.0781 
01.7832 
01.0574 
01.0814 
01.0791 
01.5344 
00.9438 
01.3332 
01.0228 
01.5401 
01.3209 
01.1082 
00.9288 
01.0438 
00.9913 
00.9878 
00.9542 
01.0454 
00  9567 
00.9009 
00.9347 
00.9277 
01.0516 
00.9653 
01.0079 
00.9900 
01.5915 
00.8474 
01.2464 
01.1328 
00.9934 
00.9741 
00J322 


350055 

350056 

350058 

350060 

350061 

350063 

350064 

350065 

350066 

350898 

350899 

360001 

360002 

360003 

360006 

360007 

360008 

360009 

360010 

360011 

360012 

360013 

360014 

360015 

360016 

360017 

360018 

360019 

360020 

360021 

360024 

360025 

360026 

360027 

360028 

360029 

360030 

360031 

360032 

360034 

360035 

360036 

360037 

360038 

360039 

360040 

360041 

360042 

360044 

360045 

360046 

360047 

360048 

360049 

360050 

360051 

360052 

360054 

360055 

360056 

360067 

360056 

360059 

360062 

360063 

360064 

3600^5 

360066 


00.9508 

00.8768 

01.0178 

00.9468 

00.9743 

00.8795 

00.7983 

00J795 

00.8528 

00.8061 

00.8568 

01.2534 

01.1623 

01.6539 

01.7876 

01.1273 

01.2352 

01.3W3 

01.1763 

01.2571 

01.2595 

01.0783 

01.2130 

01.4871 

01.4893 

01.7169 

01.4584 

01.1941 

01.2954 

01.2256 

012300 

01.1868 

01.1311 

01.5505 

01.3271 

01.1186 

01.1530 

01.2536 

01.1513 

01.1439 

01.4568 

01.1944 

01.9975 

01.5263 

01.2661 

01.3090 

01.3118 

01.0940 

01.0706 

01.4303 

01.1307 

01.0638 

01.8010 

01.2728 

01.1893 

01.4864 

01.6739 

01.3102 

01.2086 

01.2997 

00J696 

01.1388 

01.5215 

01.6256 

01.1168 

01.4693 

01 .2604 

01.2613 
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Provider 


Casamix 


PfOvkJtr 


Case  mix 


ProvkJer 


Ca^>«  mix 


Provider 


Case  mix 


riUVKMr 


Case  mix 


360067  

360068  

360069  

360070  

360071  ,...- 

360072  

360074  

360075  

360076  

360077  .-.. 

360078  ..... 

360079  

360080  

360061  

360082  ..... 

360083  

360084  

360085  

360086  .„.. 

360087  

360088  

360069  

360090  

360091  

360092  

360093.... 

360094  

360095  

360096  

360098  .... 

360099  

360100  

360101  

360102  

360103  

360104  

360106  ..... 

360107  

360108  

360109  

360112  ..... 

360113  

360114  

360115  

360116  

360118..... 

360119  

360120  

360121  

360122  

360123  

360124  

360125  

360126  

360127  

360128  

360129  

360130  

360131  

360132  

360133  

360134  

360135  

360136  

360137  

360139  

360140  

360141  


01.0740 
01.5459 
01.0070 
01.4999 
01.3052 
01.1468 
01.3338 
01.4440 
01.2684 
01.4318 
01.3300 
01.6767 
01.2041 
01.3128 
01.2860 
01.2322 
01.4918 
01.6665 
01.3369 
01.3577 
01.1776 
01.0813 
01.2394 
01.2692 
01.1437 
01.2853 
01.2371 
01.2835 
01.1080 
01.3723 
01.0650 
01.2759 
01.6803 
01.2769 
01.3282 
00.8937 
01.1125 
01.1391 
01.0289 
01.0295 
01.6491 
01.2918 
01.0447 
01.2431 
01.0758 
01.2672 
01.2255 
00.7546 
01.2717 
01.3348 
01.1999 
01.2052 
01.0612 
01.2130 
01.0741 
01.0532 
01.0136 
01.1429 
01.2181 
01.2239 
01.3977 
01.5354 
01.1295 
01.1278 
01.5526 
01.0331 
01.0409 
01.4347 


360142 
360143 
360144 
360145 
360147 
360148 
360149 
360150 
360151 
360152 
360153 
360154 
360155 
360156 
360159 
360161 
360162 
360163 
360164 
360165 
360166 
360169 
360170 
360172 
360174 
360175 
360176 
360177 
360178 
360179 
360180 
360184 
360185 
360186 
360187 
360188 
360189 
360192 
360193 
360194 
360195 
360197 
360200 
360203 
360204 
360210 
360211 
360212 
360213 
360218 
360230 
360231 
360232 
360234 
360236 
360238 
360239 
360240 
360241 
360242 
360243 
360244 
360245 
360898 
360899 
370001 
370002 
370004 


00.9717 
01.2909 
01.2747 
01.5707 
01.1791 
01.1536 
01.1119 
01.2642 
01.3654 
01.4909 
01.1774 
01.0857 
01.2947 
01.1299 
01.1632 
01.2233 
01.2459 
01.7052 
00.9391 
01.0792 
01.1096 
01.0496 
01.1451 
01.3984 
01.1942 
01.1397 
01.2204 
01.2106 
01.2498 
01.2524 
02.2001 
00.8025 
01.2094 
01.1901 
01.2880 
01.0681 
01.0250 
01.3144 
01.3230 
01.1442 
01.2173 
01.1654 
01.1348 
01.1274 
01.2462 
01.1554 
01.1679 
01.4509 
01.1356 
01.2873 
01.3400 
01.0886 
01.0889 
01.2742 
01.1766 
00.9128 
01.1610 
00.5767 
00.6038 
01.4433 
00.9187 
00.7968 
00.9883 
00.8302 
00.8967 
01.6929 
01.1927 
01.2491 


370005 
370006 
370007 
370008 
370011 
370012 
370013 
370014 
370015 
370016 
370017 
370018 
370019 
370020 
370021 
370022 
370023 
370025 
370026 
370028 
370029 
370030 
370032 
370033 
370034 
370035 
370036 
370037 
370038 
370039 
370040 
370041 
370042 
370043 
370045 
370046 
370047 
370048 
370049 
370051 
370054 
370056 
370057 
370059 
370060 
370063 
370064 
370065 
370069 
370071 
370072 
370076 
370077 
370078 
370079 
370080 
370082 
370083 
370084 
370085 
370086 
370089 
370091 
370092 
370093 
370094 
370095 
370097 


019611 
01.2456 
01.1946 
01.4141 
0).9766 
0).891C 
01.6822 
01.2877 
01.1424 
01.3570 
0).9907 
01.2298 
01.2474 
01.2799 
0)9849 
01.3024 
01.4091 
01.3406 
01.4199 
01.7214 
01.1887 
01.2372 
01.3621 
01.1174 
01.1482 
01.4525 
01.0052 
01.5460 
01.0032 
01.2782 
01.0759 
01.0391 
03.8807 
OI.OT68 
01.0092 
03.9333 
012195 
01.2188 
01.3436 
0}.9852 
01.2764 
01.4479 
01.1008 


.2336 
.0235 
.1827 
.0099 
.0625 
.1063 
0.0167 
0{.9499 
0M771 
0'.1818 
0'  .5009 
0C.9184 
OC  9571 
OC  .9897 
0C.9551 
0C.9760 
0C.8630 
01.2103 
01.3061 
01.5841 
01.0818 
01.7477 
01.4151 
00.8996 
01.3036 


370099 
370100 
370103 
370105 
370106 
370106 
370110 
370112 
370113 
370114 
370117 
370121 
370122 
370123 
370125 
370126 
370131 
370133 
370138 
370139 
370140 
370141 
370146 
370148 
370149 
370153 
370154 
370156 
370157 
370158 
370159 
370161 
370163 
370165 
370166 
370169 
370170 
370171 
370172 
370173 
370174 
370176 
370177 
370178 
370179 
370180 
370183 
370186 
370189 
370190 
370898 
370899 
380001 
380002 
380003 
380004 
380005 
380006 
380007 
380008 
380009 
380010 
380011 
380013 
380014 
380017 
380018 
380019 


01.1542 
01.0232 
00.9117 
01.9947 
01.3715 
01.1451 
00.9650 
01.0130 
01.1008 
01.6068 
01.4619 
01.3348 
01.1059 
01.1900 
01.0332 
01.0470 
01.0631 
01.0758 
01.1593 
01.0297 
01.1061 
01.4212 
01.0660 
01.3338 
01.2283 
01.1418 
00.9639 
01.0811 
00.9035 
01.1006 
01.2605 
01.2575 
00.8880 
01.1324 
01.1092 
01.0395 
00.9783 
01.0136 
00.9019 
01.2381 
00.9734 
01.2259 
00.9699 
01.0015 
00.9605 
00.9839 
01.1330 
00.9484 
00.9916 
01.0816 
00.7870 
00.7961 
01.3274 
01.1890 
01.1920 
01.8633 
01.1644 
01.2568 
01.7372 
01.0578 
01.6823 
01.1702 
01.1552 
01.2218 
01.3178 
01.8111 
01.8943 
01.1193 


380020 
380021 
380022 
380023 
380024 
380025 
380026 
380027 
380029 
380031 
380033 
380035 
380036 
380037 
380038 
380038 
380040 
380042 
380047 
380048 
380050 
380051 
380052 
380055 
380056 
380060 
380061 
380062 
380063 
380064 
380065 
380066 
380068 
380069 
380070 
380071 
380072 
380075 
380078 
380081 
380082 
380083 
380084 
380087 
380088 
380089 
380090 
380091 
380094 
380896 
380899 
390001 
390002 
390003 
390004 
390005 
390006 
390007 
390008 
390009 
390010 
390011 
390012 
390013 
390014 
390015 
390016 
390017 


01.3715 
01.2129 
01.2118 
01 .2526 
01.3452 
01.2531 
01.3461 
01.2294 
01.1227 
00.8753 
01.6789 
01.2271 
01.0689 
01.2657 
01.2972 
01.2975 
01.3569 
01.0774 
01.6180 
01.0548 
01.3194 
01.4747 
015107 
01.1838 
01.0961 
01.3738 
01.6329 
00.9756 
01.2334 
01.3182 
00.9686 
01.2062 
00.9978 
01.2411 
01.0540 
01.2572 
00.9225 
01.3931 
01.1569 
01.1417 
012589 
01.1622 
012297 
01.0743 
00.9436 
01.3093 
01.3165 
01.1747 
01.0142 
00.8383 
00.8276 
012884 
012966 
01.1671 
012620 
01.0247 
01.7442 
012196 
01.1831 
01.5841 
01.1516 
01.1706 
012238 
012089 
00.6912 
01.0853 
01.1722 
01.1894 


46376  Federal  Register  /  Vol.  58,  No.  168  /  Wednesday.  September  1,  1993  /  Rules  and  Regulations 

Page  13  of  17 


Piov(d#f 


380018 
380019 
380021 
380022 
380023 
380024 
380025 
390026 
380027 
380028 
380029 
390030 
390031 
380032 
380035 
380036 
390037 
380038 
380040 
380041 
380042 
380043 
390044 
380046 
380046 
380047 
380048 
380048 
380050 
380061 
380052 
380054 

390065 

390056 
390057 
380058 
380059 

390060 
390061 
390062 
390063 
390064 
390065 
390066 
390067 
390068 
390069 
390070 
390071 
390072 
390073 
390074 
390075 
390076 
390078 
390079 
390080 
390081 
390083 
390084 
390086 
390068 
390090 
390091 
3900S2 
390093 
390095 
390096 


Case  mix 


01.2229 
01.0880 
01.0174 
01.3353 
01.1985 
00.7999 
00.7817 
01.2453 
01.7938 
01.7686 
01.7668 
01.1534 
01.1575 
01.2000 
01.2662 
01.2413 
01.2224 
01.1195 
00.9842 
01.2490 
01.2979 
01.0783 
01.5588 
01.3466 
0t.4505 
01.5017 
01.1341 
01.5619 
01.9721 
02.1509 
01.1570 
01.1228 
01.7069 
01.0779 
01.2678 
01.3227 
01.4308 
01.1515 
01.2359 
61.1546 
01.6826 
01.4478 
01.1711 
01.2596 
01.6240 
01.2718 
01.2372 
01.2202 
01.0503 
00.9939 
01.4896 
01.2036 
01.2669 
01.2445 
01.0492 
01.6698 
01.2048 
01.2248 
01.1717 
01.1558 
01.1024 
01.3097 
01.7646 
01.1291 
01.2187 
01.2772 
01.2211 
01.2319 


ProvWer 


390097  

390100  

380101  

390102  

390103  

390104  

380106  

380107  

380108  

380109  

380110 

380111  

380112  .._., 
390113  .._., 
300114  _..., 

390115  

390116  „.... 

380117  

380118  

390119  

390121  

390122  

390123  

390125  

390126  

390127  

390128  

390130  

390131  

380132  

390133  

390135  

390136  .„.. 

380137  .... 

380138  ._.. 

380138  

390142  

390145  „..., 

390146  

390147  

390148  „... 

390149  

390150  

390151  

390152  

390153  „... 
390154 , 

390155  

390156  

390157  

390158  

390159  

390160  

390161  

390162  

390163  

390164  

390165  

390166  

390167  

390168  

390159  

390170  

390171  

390172  

390173  

390174  


Case  mix 


01.3126 
01.6395 
01.6719 
01.2080 
01.2748 
01.1001 
01.0892 
01.0005 
01.1912 
01.2603 
01.1855 
01.4920 
01.7279 
01.2045 
01.2120 
01.0550 
01.2825 
01.1782 
01.1770 
01.1226 
01.3303 
01.1764 
01.0405 
01.2550 
01.1782 
01.1957 
01.1389 
01.1415 
01.1102 
01.1812 
01.1095 
01.5534 
01.2334 
01.2082 
01  1857 
01.2120 
01.4538 
01.6984 
01.1904 
01.1942 
01.2126 
01.1482 
01.1829 
01.1652 
01.2532 
01.0519 
01.2105 
01.1602 
01.2007 
01.3511 
01.1590 
01.2851 
01.2717 
01.1782 
01.1592 
01.2304 
01.1546 
02.1200 
01  0984 
01.1098 
01.2431 
01.1555 
01.2591 
01.6964 
01.1137 
01.1751 
01.1175 
01.6169 


Provider 


390178  ... 
390178  .... 
390179..., 

390180  .... 

390181  ... 

390183  ... 

390184  ... 

390185  ... 

390186  ... 
390169  ... 

390191  ... 

390192  ... 

390193  ... 

390194  ... 

390195  ... 

390196  ... 

390197  ... 
390196  ... 
390199  ... 
390200 -. 
390201  ... 
390203  ... 
390204... 
390205... 
390206... 
390209... 
390211  ... 
390213  ... 
390215  ... 
390217  ... 
390219  ... 
390220... 
390222... 
390223... 
390224... 
390225... 
390226... 
390228... 
390229... 
390231  ... 
390233  ... 
390235... 
390236... 

390237  ... 

390238  ... 
390242  ... 

390244  ... 

390245  ... 

390246  ... 

390247  ... 
390249  ... 
390252  ... 
390256  ... 
390258... 
390260... 
390261  ... 
390262... 
390263... 

390265  ... 

390266  ... 

390267  ... 
390268... 
390270  ... 
390272  ... 
390275  ... 
390277... 
390278  ... 
390888  ... 


Case  mix 


01.1466 
01.3076 
01.2890 
01.3831 
01.0472 
01.0791 
01.1516 
01.1270 
01.0366 
01.0836 
01.1329 
01.1087 
01.1677 
01.1058 
01.6457 
01.2942 
01.2804 
01.2104 
01.2728 
01.0584 
01.2879 
01.2512 
01.2489 
01.2369 
01.3034 
00.9264 
01.1453 
01.2165 
01.1702 
01.1478 
01.2328 
01.1308 
01.2191 
01.7069 
00.9321 
01.2157 
01.6426 
01.2071 
01.5015 
01.3381 
01.2687 
01.8098 
01.2628 
01.4913 
00.9107 
01.2019 
00  8953 
01.3455 
01.1741 
01.0536 
01.1324 
007841 
01.6995 
01.2963 
01.2779 
01.8888 
01.7824 
01.4342 
01.2701 
01.1147 
01.2026 
01.2669 
01.2954 
00.6037 
00.5337 
00.5607 
00.9215 
01.0669 


390899 
400001 
400002 
400003 
400004 
400005 
400006 
400007 
400006 
400009 
400010 
400011 
400012 
400013 
400014 
400015 
400016 
400017 
400018 
400019 
400021 
400022 
400024 
400026 
400027 
400028 
400029 
400031 
400032 
400044 
400048 
400061 
400079 
400087 
400088 
400089 
400094 
400098 
400102 
400103 
400104 
400105 
400106 
400109 
400110 
400111 
400112 
400113 
400114 
400115 
400117 
400118 
400120 
400121 
400122 
400123 
400898 
400899 
410001 
410002 
410004 
410005 
410006 
410007 
410008 
410009 
410010 
410011 


Case  mix 


00  8517 
01.2067 
01.2762 
01.2025 
01.1643 
01.0243 
01.2732 
01.1409 
01.2120 
00.9809 
00.9305 
01.0389 
01.0234 
01.0374 
01.3062 
01.2514 
01.2790 
01.0975 
01.2488 
01.5851 
01.3256 
01.2790 
01.0545 
00.8668 
01.1780 
01.0637 
01.0261 
01.1418 
01.1386 
01.2355 
01.0630 
01.7720 
01.1625 
01.2492 
00.5448 
00.9929 
00.9115 
01.1894 
01.1721 
01.4142 
01.2555 
01.2890 
01.1814 
01.5198 
01.1475 
01.1770 
01.2178 
01.2818 
01.0229 
00.9724 
01.2168 
01.1674 
01.3176 
01.1824 
00  9273 
01.1444 
00.7430 
00.8299 
01.3365 
01.1414 
01.4388 
01.3085 
01.2048 
01.5823 
01.1556 
01.3276 
01.0619 
01.2057 


ProvWer 


410012  ... 

410013  ... 
410896  ... 
410899  ... 
420002... 
420004... 
420005... 

420006  ... 

420007  ... 
420009... 

420010  ... 

420011  ... 

420014  ... 

420015  .. 

420016  .. 

420018  .. 

420019  .. 
420020.. 
420022.. 
420023.. 
420026.. 
420027.. 
420028.. 
420028.. 
420030.. 

420031  .. 

420032  .. 
420033.. 
420035.. 
420036.. 
420037  .. 
420038.. 
420039.. 
420040  .. 
420042.. 

420043  .. 

420044  .. 
420048.. 
420049.. 
420051  .. 
420053.. 
420054  .. 
420055.. 

420056  .. 

420057  .. 
420059.. 
420061  .. 
420062.. 
420064.. 

420065  .. 

420066  .. 
420067.. 
420068.. 
420069.. 
420070.. 

420071  .. 

420072  .. 

420073  .. 

420074  .. 

420075  .. 

420076  .. 

420078  .. 

420079  .. 
420080.. 
420081  .. 
420082.. 
420083.. 
420084.. 


Case  mix 


01.6547 

01.1794 

00.7966 

00.8315 

01.3531 

02.0065 

01.0739 

01.4045 

015400 

01.2405 

01.0614 

01.1212 

01.0692 

01.3027 

01.2120 

01.6640 

01.1621 

012329 

00.9879 

01.3585 

01.9366 

01.3318 

01.1364 

01.8346 

01.2513 

01.0011 

00.9316 

01.1939 

00.7343 

01.2699 

01.1867 

01.2796 

01.1477 

01.2416 

01.0715 

01.2403 

01.1508 

01.1626 

01.1435 

01.5886 

01.0501 

01.2013 

01.0572 

01.1189 

01.1405 

00.9772 

01.2671 

01.4107 

01.0741 

01.3190 

00.9439 

01.1899 

01.2193 

01.0735 

01.3021 

01.3921 

01.0022 

01.2987 

00.9923 

01.0104 

01.1978 

01.6568 

01.5645 

01.3066 

00.8313 

01.3517 

01.1847 

00.7573 
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Caaemlx 


430087  . 
43008». 


0t.29K) 

01.4245 

01.5452 

01.21  to 

01.3083 

00.5408 

01.0968 

00.8829 

0e.8S«8 

01.1838 

01.2119 

01.1497 

01.1878 

0t.9818 

01.1753 

01.3122 

01.3044 

Ot.2084 

01.2715 

01.0944 

01.7348 

01.1880 

00.9831 

0a;9714 

00.8888 

00.9981 

01.0094 

00.9432 

01.7198 

01.0902 

01.0273 

00.9322 

01.0«5 

01.0333 

01.0388 

00.9385 

01.0003 

01.0625 

08.9282 

0O.927» 

01.0154 

01.1898 

00.9675 

01.1649 

01.1048 

00.9792 

01.0049 

00.9688 

00.8711 

00.9118 

ai.0131 

00.8268 

01.8730 

00.9470 

00.9861 

01.1732 

00.9778 

01.3883 

00  9847 

00.901« 

00.9407 

0».8682 

00.8822 

00.9278 

00.9085 

00.9407 

00.9843 

00.9812 


PwvWer 


430888.. 

438690.. 
440001  .. 
440002'.. 

440008. 

448007. 
440008. 
44000O. 

440810. 
440011. 
440012. 
440014. 
44001S. 

44eoie. 

440017. 

440018. 

440019. 

440020. 

440022. 

440023. 

440024. 

440025. 

440026. 

440029. 

448030. 

440031  . 

440038. 

440033. 

440034. 

440035. 

440038. 

440038  . 

440040. 

440041. 

440040. 

440047. 

44004O. 

44004». 

440060. 

440051  . 

440052. 

440053. 

440064 

440056 

440057 

440058 

440069 

440060 

440061 

440063 

440064 

440065 

440067 

440068 

440069 

440070 

440071 

440077 

440073 

448074 

440078 

440079 

44008t 

440082 

440083 

440084 

440087 


Cammix 


00.7854 

00.8488 

01.0375 

01.5764 

01.1457 

01.3594 

01.0199 

00.9808 

01.0508 

06.9163 

01.2089 

01.3575 

00.9038 

01.5553 

06.9491 

01.5104 

01.3287 

014858 

01.2209 

01.1128 

01.0825 

01.3194 

01.2327 

01.3084 

01.2350 

01.1285 

01.0384 

00.9982 

01.0382 

01.4085 

01.2405 

01.0482 

01.6097 

09.8919 

00.8547 

01.1870 

00.8843 

01.8580 

01.6468 

01.1484 

00.9158 

01.2014 

01.1512 

01.0358 

010479 

00.9530 

01  1738 

01.1936 

01.2532 

01.1797 

01.4202 

010822 

01.1681 

01.1798 

01.T548 

01.1342 

00.9336 

013369 

01.3771 

01.3117 

00.8673 

01.0244 

00.8743 

01.1308 

01J849 

01.2180 

01.2328 

Of.OflO 


440090.. 

440001.. 

440095.. 

440100.. 

440102.. 

44010&.. 

440104.. 

440106.. 

440100.. 

440110.. 

440111.. 

440114.. 

440115.. 

440120.. 

440121  .. 

440125. 

440120.. 

440130. 

440131  . 

440132. 

440133. 

440t35. 

440130. 

440137. 

440141  . 

440142. 

440143. 

440144. 

440146. 

440146. 

440147. 

440148. 

440140. 

440150. 

440151  . 

440152. 

440153. 

440154. 

440156. 

440157. 

440159. 

440160. 

440161  . 

440166. 

440168. 

440170. 

440173. 

440174. 

440175. 

440178. 

440178  , 

440180. 

440181  . 

440182 

440183. 

440184 

440185 

440188 

440187 

440189 

440192 

440193 

440184 

440198 

440197 

440200 

440203 

440205 


Com  mix 


01.)428 
01. 1721 
01.1350 
01.)608 
01.)238 
01.>305 
or  5103 
01.2811 
01. 3848 
01.7308 
81.>898 
01. H« 
01.1863 
01  Wf9 

oo.jesa 
oi.wse 

00.»518 
01.1361 
01.}785 
01.1069 
01.1578 

or.  Mwo 

01.?e34 

01.)377 

01.1460 

01.1565 

01.»25 

O1.?308 

01.)489 

00.1712 

O0.)e40 

01  1094 

01.t752 

01.5087 

01.  >729 

01.5027 

01.1677 

00.^982 

01.5256 

01.1210 

01.1890 

01.)078 

01.5790 

01.1415 

01.1257 

01.5574 

01.1771 

00.1470 

01.1614 

01.?922 

01.?446 

01.1057 

01.1434 

00  1260 

01.1979 

01_»79 

01.  928 

01.)825 

01.  384 

01.  1364 

CI.  229 

C1..'311 

CI.:  1238 

CO.!  •500 

oi..'ai6 

01.  014 

01JC10 
00.1475 


440200 

440896  ..... 
}  440898 

450002  

450004  

^0005 

450007  

\  480006 

468010 

468011  — 

458014  ..... 

460016 

450016 

460018  

450020  

450021  — 

460023  

460024  

450025 

450027  

460026  

450029  

450031  

450032  

4S0G33  

460034  

450036  

450037  

450030  

450040  

460042  

460043^ 

450044  

450046  

450047  

460050  

460061  .... 
458052 .... 
460053.... 
460054.... 
460055.... 
460058  .... 
450067  .... 
450058.... 
460069  .... 
450060.... 
460063.... 
450064.... 
450065  .... 
450068... 
450070  .... 
460072  .... 
450073-.. 
450074.... 
450078.... 

460078  .... 

460079  .... 
460080... 
460061  .... 
460082.... 
450083.... 
4S00B5  .... 
460087 .... 
460008.... 
460802.... 
460004  .... 


mtx 


4S0087 


00.9142 
00.7668 
00.8633 

01.4432 
(W.1202 
Ot.0991 
0<1.3004 
01 .3187 
Ot.2982 
01.8298 
01.8810 
01.4682 
01.6534 
01.8282 
01.0779 
01.8184 
01.4141 
01.4819 
01.5122 
01.2759 

01.4163 

01.8185 

01.2120 

01.8221 

01.5197 

01.4988 

01.4488 

01.2278 

01.8005 

01.6202 

01.4863 

01.5588 

01.3958 

01.0487 

01.1741 

01.5906 

01.0865 

01.1298 

01.8770 

01.1360 

01.5898 

01.4060 

01.5102 

01.3761 

01.4622 

00.9770 

01.4714 

01.0466 

01.7256 

01.1894 

01.1628 

01.0470 

01.3248 

01.4411 

00.9809 

01.4864 

01.2204 

01.1867 

00.9025 

01.8373 

01.0818 

01.4170 

01.1434 

01.2225 

01.2718 

01.4614 

Of  .3860 


450800. 

468101  . 

480102  . 

468104. 

450107. 

46810B. 

460100. 

460110. 

460t1t. 

450112. 

450113. 

468116. 

468116. 

450110. 

450121  . 

460129. 

460124. 

469120. 

460127. 

450128. 

460130. 

450131  . 

468132  . 

450133. 

450136. 

450137. 

460140. 

450142. 

460143. 

460144 

460146 

450146 

460147 

460148 

450149 

450160 

460151 

450162 

450153 

460154 

450155 

460157 

450160 

450162 

450163 

460164 

460165 

450166 

450169 

450170 

460175 

450178 

«0177 

460178 

460179 

450181 

450164 

450185 

460187 

460188 

46Or90 

460181 

450182 

460100 

450104 

460195 

460188 


Camnix 


01.1101 

012332 

01.3087 

01.8632 

012137 

01.4888 

010440 

01.0288 

01.1878 

012517 

012800 

01.2810 

01.0649 

01.4623 

01.1912 

01.4088 

01.0743 

01.4723 

01.3483 

00.9613 

01.1820 

01.4733 

01.2563 

01.4788 

01  4822 

01.8348 

01.4085 

00.8673 

01.4017 

01.0186 

01.1112 

00.9806 

01.0478 

01.3427 

013368 

01.3K0 

00.9632 

01.1045 

01.3843 

01.5609 

01.1385 

01.0344 

01.0387 

00.9158 

012527 

01.0370 

00.9686 

00.9848 

00.8337 

00J846 

01.1078 

01.3442 

012764 

010785 

01.1038 

00.8748 

00.9906 

01.4101 

01.0400 

012461 

01.0076 

01.1932 

01.W4O 

01.1081 

02.1278 

01.1805 

01JB86 

01.3416 


II 


I 


46378  Federal  Register  /  Vol.  58.  No.  168  /  Wednesday,  September  1,  1993  /  Rules  and  Regulations 


Page  15  of  17 


Provider 


C«Mmix 


Provider 


Case  mix 


Provider 


Case  mix 


Provider 


Case  mix 


Provider 


Case  mix 


450197  .. 

450200  .. 

450201  .. 
450203.. 
450209.. 
450210.. 
450211  .. 

450213  .. 

450214  .. 
450217.. 
450219  .. 
450221  .. 
450222.. 
450224  .. 
450229  .. 
450231  .. 

450233  .. 

450234  .. 

450235  .. 

450236  .. 

450237  .. 
450239  .. 
450241  .. 
450243  .. 
450246  .. 
450249  .. 
450253  .. 

450258  .. 

450259  .. 
450264.. 
450269.. 

450270  .. 

450271  .. 

450272  .. 
450276.. 
450278  .. 
450280.. 
450283.. 
450286.. 
450288  .. 
450289.. 

450292  .. 

450293  .. 

450296  .. 

450297  .. 
450299  .. 
450303.. 
450306.. 
450307  .. 
450309.. 
450315  .. 
450320.. 

450321  .. 

450322  .. 
450324.. 
450325.. 
450327.. 
450330.. 
450334  .. 
450337.. 
450340.. 
450341  .. 
450346.. 
450347.. 
450348.. 
450349.. 
450351  .. 
450352. 


01.1656 
01.3767 
00.9812 
01.1950 
01.4525 
01.0771 
01.2420 
01.4250 
01.3460 
01.0969 
01.1409 
01.0616 
01.7149 
01.2976 
01.3784 
01.5761 
01.0463 
00.9726 
00.9663 
01.1588 
01.5721 
01.2409 
00.6583 
00.9012 
01.0473 
00.8981 
01.1033 
01.1295 
01.1554 
00.8332 
00.9850 
01.1513 
01.1454 
01.2949 
01.0316 
01.0661 
01.2697 
01.0162 
01.0437 
01.1887 
01.3610 
01.2724 
01.0348 
01.2140 
01.0456 
01.3424 
00.9316 
01.0047 
01.1066 
01.0272 
01.2144 
01.3125 
00.8001 
00.9636 
01.5206 
01.1968 
01.0384 
01.1114 
01.0556 
01.1329 
01.3477 
00.9829 
01.3132 
01.1759 
00.9955 
01.1709 
01.2881 
01.2172 


450353 
450355 
450358 

450362 
450365 
450366 
450369 
450370 
450371 
450372 
450373 
450374 
450376 
450378 
450379 
450381 
450388 
450389 
450393 
450395 
450399 
450400 
450403 
450410 
450411 
450417 
450418 
450419 
450422 
450423 
450424 
450429 
450431 
450438 
450446 
450447 
450450 
450451 
450457 
450460 
450462 
450464 
450465 
450467 
450469 
450473 
450475 
450484 
450488 
450489 
450497 
450498 
450508 
450514 
450517 
450518 
450523 
450530 
450534 
450535 
450537 
450538 
450539 
450544 
450545 
450546 
450547 
450550 


01.2027 
01.1403 
02.0119 
00.9220 
00.8901 
01.6534 
01.1059 
01.1520 
01.0868 
01.2892 
01.1951 
00.7756 
01.4361 
01.2578 
01.5615 
00.8876 
01.6776 
01.1956 
01.2869 
01.0741 
00.9583 
01.0551 
01.2856 
01.0824 
00.9768 
01.0759 
01.4423 
01.2166 
00.7248 
01.2789 
01.2849 
00.9090 
01.5705 
01.0012 
00.8950 
01.2528 
01.0045 
01.0333 
01.6539 
01.0207 
01.7202 
00.9699 
01.2114 
01.0246 
01.2376 
01.1206 
01.1437 
01.5403 
01.2257 
01.0301 
01.1558 
00.9930 
01.4382 
01.1062 
00.9731 
01.3150 
01.5970 
01.2979 
00.9871 
01.2339 
01.3542 
01.1629 
01.1476 
01.2656 
01.1075 
01.3436 
00.9623 
01.0995 


450551 
450558 
450559 
450561 
450563 
450565 
450570 
450571 
450573 
450574 
450575 
450578 
450580 
450583 
450584 
450586 
450587 
450591 
450596 
450597 
450603 
450604 
450605 
450607 
450609 
450610 
450614 
450615 
450617 
450620 
450623 
450626 
450628 
450630 
450631 
450632 
450633 
450634 
450637 
450638 
450639 
450641 
450643 
450644 
450646 
450647 
450648 
450649 
450651 
450652 
450653 
450654 
450656 
450658 
450659 
450660 
450661 
450662 
450665 
450666 
450668 
450669 
450670 
450672 
450673 
450674 
450675 
450677 


01.0528 
01.8078 
00.9966 
01.5987 
01.1744 
01.2845 
01.0566 
01.4712 
00.9928 
00.9570 
00.9503 
00.9856 
01.1285 
00.9739 
01.2047 
01.0826 
01.3004 
01.1346 
01.3166 
01.0628 
00.8758 
01.2670 
01.3016 
00.9119 
00.8804 
01.4441 
01.1103 
00.9720 
01.3733 
01.1703 
01.1475 
00.9764 
00.9725 
01.5689 
01.6490 
00.9990 
01.5143 
01.3828 
01.3192 
01.4524 
01.5463 
00.9309 
01.1272 
01.6626 
01.5649 
01.9196 
01.0951 
01.0285 
01.9084 
00.9396 
01.3471 
00.9660 
01.3679 
00.9752 
01.4577 
01.6676 
01.1988 
01.3698 
01.0241 
01.2497 
01.5758 
01.2851 
01.2810 
01.6188 
01.0416 
00.6683 
01.3833 
01.2639 


450678 
450681 
450682 
450683 
450684 
450686 
450688 
450690 
450691 
450694 
450696 
450697 
450698 
450700 
450702 
450703 
450704 
450705 
450706 
450709 
450711 
450712 
450713 
450715 
450716 
450717 
450718 
450723 
450724 
450725 
450726 
450727 
450728 
450729 
450730 
450732 
450733 
450734 
450735 
450742 
450743 
450745 
450746 
450747 
450749 
450750 
450751 
450754 
450755 
450757 
450758 
450759 
450760 
450761 
450763 
450765 
450766 
450768 
450769 
450770 
450771 
450775 
450776 
450777 
450778 
450779 
450781 
450898 


01.4895 
01.5900 
01.2451 
01.3270 
01.3010 
01.3875 
01.3209 
01.3459 
01.3509 
01.1652 
01.2510 
01.4011 
00.8967 
00.8980 
01.3461 
01.4287 
01.3127 
00.7704 
01.1892 
01.2079 
01.6957 
00.7958 
01.2913 
01.3294 
01.2280 
01.2473 
01.1775 
01.2534 
01.1765 
01.0347 
00.8494 
00.9181 
00.8566 
01.0332 
01.3675 
01.1367 
01.3759 
01.2183 
00.8396 
01.2571 
01.3522 
00.9319 
00.8605 
01.2985 
01.0704 
01.0195 
01.1697 
00.9348 
01.0689 
00.9415 
01.8121 
01.0510 
01.1575 
01.0542 
01.0749 
01.0577 
01.6749 
01.1035 
00.9400 
01.0568 
01.4336 
01.2567 
00.9218 
00.9251 
00.9503 
01.3022 
01.1594 
00.8237 


450899 
460001 
460003 

460004 
460005 
460006 
460007 
460006 
460009 
460010 
460011 
460013 
460014 
460015 
460016 
460017 
460018 
460019 
460020 
460021 
460022 
460023 
460024 
460025 
460026 
460027 
460029 
460030 
460032 
460033 
460035 
460036 
460037 
460039 
460041 
460042 
460043 
460044 
460046 
460047 
460049 
460898 
460899 
470001 
470003 
470004 
470005 
470006 
470008 
470010 
470011 
470012 
470013 
470015 
470018 
470020 
470023 
470024 
490001 
490002 
490003 
490004 
490005 
490006 
490007 
490006 
490009 
490010 


00.8574 

01.6735 

01.4719 

01.7636 

01.3031 

01.2416 

01.4484 

01.3069 

01.7757 

01.9775 

01.3854 

01.4878 

01.0513 

01.2383 

00.9217 

01.3428 

00.9454 

00.9629 

01.0292 

01.3830 

00.9368 

01.1350 

00.981 1 

00.7888 

00.9522 

00.971 1 

01.1056 

01.1223 

00.9693 

01.0375 

00.8764 

01.0078 

00.9720 

00.8843 

01.2418 

01.4527 

01.6470 

01.1736 

01.6223 

01.6782 

02.0970 

00.7956 

00.8299 

01.1473 

01.9465 

01.0515 

01.2251 

01.1808 

01.1580 

01.0586 

01.2368 

01.2403 

01.1382 

01.2499 

01.1680 

00.9978 

01.2061 

01.1033 

01.0797 

01.0695 

00.6320 

01.2387 

01.4484 

01.1253 

01.9942 

01.2137 

01.6347 

01.1456 
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CaMmlx 

PfOMWer 

Case  mix  | 

PfOMdar 

CaMirix 

PfOMder 

rw  mill 

PiOMter 

(^aa*  mu 

490011  

01.34S1 
01.9344 

490108.. 

490009  

00.8688 
00  8882 

500061  

500062  

01.(524 
6a.J785 

510023 

510024  

Ot.ORSfl 
01.3903 

520031 -. 

520032  

01.1036 

490012  

01.1936 

490013 _. 

0t.1462 

490110 

01.2467 

500064  

01i25« 

510025  

0a9026 

520033  

012079 

490014 ~. 

01.6936 

490111  

01.1894 

500065  

81.:  163 

510026 

00.9815 

520034  

01^654 

490015 

01.4541 

490112  

91.5277 

500068  

01.(045 

510027  

31.0158 

5200» 

01.2268 

490017  

01.3096 

490110 

01.2975 

500069  

01(513 

510028  

01.1423 

520037  

01.6045 

49eei« 

01.1030 

490114 

01.8763 

500071  „. 

81.:  313 

510029 - 

01.2987 

520038  

01.2519 

49001* 

O1.t086 

490115 

01.2314 

500072  

81.- 974 

510030  

01.1157 

520038  

01-0357 

4900e0  

01.1004 

490118 

01.18M 

500073 

e0.{908 

510031  

01.3225 

520040 

01J748 

49ooet 

01.4293 

490117  

01.1327 

500074  

01.^49? 

610C33 

01.2749 

520041  

01.1079 

490002 

01.2401 
012133 

490118  

01.6983 
01.3609 

500075 

500076  

81  i  217 

011654 

510035  

5T0038  

01.0320 
01 .0604 

520042 „.. 

520044  

01  1205 

490023  

490119 

01J581 

490024  

01.6752 

490120  

CI. 3010 

500077  

81.;515 

510038  

010525 

528046  

019903 

490027  

01.0363 

490122  

01.1920 

500078  

01  .J  345 

510039  

01.3294 

520047  

oni)ii8 

49002* 

ei.29»4 

490123 

01.1735 

500079 

01.:  261 

510040  

01.0143 

520048  

01.3956 

480030  

81.3272 

490124 

011442 

590080  

0C.f334 

510043  

90  9906 

520049  

01.9151 

490031  

01.0224 

490126  

01.2140 

500084  

01.1023 

510046  

01.2254 

520061  

02.0240 

490032  

01.6846 

490127  

01  0528 

500085  

01  .C  423 

610047  

01.1479 

520053  

01.0284 

490033  

01.1802 

490129 -.. 

00.8523 

500086  

01.1638 

510048  

01.1371 

520054  

01.1166 

490035  

01.0386 

490130  

01.1769 

500088  

01. C  058 

510050  

01.2384 

520056  

012938 

480037 

01  1755 

490131  

00.9533 

500089  

00.C561 

510053  

009757 

520067  

01.1794 

4fM?ff 

01.2324 

490898  

00.8559 

500090  

0O.E159 

510055  

01.1894 

520058  .  ..  . 

61.0911 

490040  

01.4061 

490899  

00.85&) 

500092  

01  .C  742 

510058 ;... 

01.1864 

520059  

01-1979 

490041  

490042  

01.1836 
01.2640 

500001  

530002  

01.2654 
01  4624 

S00094 

00^119 

510059  

01.1667 

520060 - 

01.2278 

5000^  

01. C  007 

510060  

01.1566 

520062  ..  .„. 

MJN86 

49aD43  

012185 

500003  

01.2528 

500007  

011205 

510061  

01.0343 

520063 _. 

01  1724 

490044  

01.2540 

500005  

01.7054 

500098  

00.n84 

51&062  

01.1905 

520064  

015477 

490045  

01.1670 

500007  

01.3054 

SOOIO'I  

00J131 

510063  

01.0791 

S2Q066 

01.2738 

490046  

01.3858 

500008  

01.8513 

500102  

00.J648 

5T0065  

01.003S 

520068  

009068 

490047  

01.1058 

500009  

01.2967 

500104  

01.- 794 

510066  

01.1330 

520069  

01-1737 

490048  

01.4563 

500011  

01.2536 

500106  

01.(805 

510067  

01.1981 

520070  

01.3710 

490050  

01.3431 

500012 

01  4992 

500107  

01.  309 

510068  

01.1032 

520071  

01.1515 

490052  

01  4815 

500014  

01  7253 

500108  

01. f  503 

510070  

01.1833 

520074  

01.0798 

490053  

01.2445 

500015 

01  2896 

500110  

0U16a 

510071  

01.2490 

520075 _.. 

01  4136 

490054  

01.0445 

500016  

01.3370 

500116 

01.- 967 

510072  

01.0552 

520076  .  ..- 

01.1402 

01  4349 

500019  

01  2299 

500119  

01J997 

510076  

00.9549 

520077 

0(>.9962 

490057  

490059  

01.4570 

500021  

01.4669 

500122  

01  ..'802 

510077 „ 

01.1876 

520078  

01.4114 

490060  

01.0508 

500023 

01.2623 

500123  

01.(015 

510080  

01.0420 

520082  

01.2748 

490063  

016192 

500024  

015428 

500124  

01 J  657 

510081  

01.0109 

520083  

01.5731 

490066  

01.2154 

500025  

01.8595 

500125  

00.!  956 

510082  

00.9711 

520084  

01.0780 

490067  

01.2419 

5C0026  

01.3513 

500127  

00.J825 

510084  

00.9994 

520087  

01.5493 

490069  

01.3763 

500027  

01.5636 

500129  

01.(821 

510085  

01.2936 

520088  

01.2323 

490071  

01.4376 

500028  

01.0150 

500132  

O0.f084 

510086  

01.1017 

520089  

01.5458 

490073  

01.3847 

500029  

01.0282 

500134  

00.(687 

520002  

01.2630 

520090  

01.1765 

490074  

01.3503 

500030  

01.3145 

500135  

01.(874 

520003  

01.1233 

520091  

01.2450 

490075  

01.2967 

500031  

01.2673 

500137  

OO.f  110 

520004  

01.2461 

520092  ...; 

01.1501 

490077  

01.1944 

500033  

01.2133 

50C138  

05.7  358 

520006  

01 .0773 

520094  

011585 

490079  

01.2724 

500035  

01.4986 

500139  

01.:  487 

520007  

01.0853 

520095  

01.3075 

490083  

490084  

00.7042 
01.1032 

SQ0036 

01  2627 

500140  

01.:  302 

520008  

01.3619 

520096  

01^15 

.  500037 

01.2283 

500141  

01.1480 

520009  

01.5789 

520097  

01.3363 

490085  

01.1552 

500030  

01.3147 

500143  

00.(284 

520010  

01.1080 

520098 

61.7557 

490088  

01.1437 

500041  _ 

01.2158 

500898  

O0.{024 

520011  

01.1672 

520100 __ 

01.2501 

490089 ^~ 

01.0875 

500042  

01.3302 

500899  

OO.f  443 

520012  

80.9706 

520101  - 

01.1370 

480090  

490091  

01  2096 
01.1654 

500043  

500044  

01  2098 

510001  

01  f  282 

520013 

01.3292 

520102 - 

01.1927 

01 .8679 

510002  

01.1816 

520014  

01.1163 

520103  

01.3362 

490092 

490093  

49CX)94  

01.2096 
01.2688 
01.1382 

S0004S 

01  1746 

510004  

00.(496 

520015  

01.1626 

520107  

Q^2SU 

500048 

CO  9045 

;  510005 

00.i567 

520016  

01.0807 

520109  

01-0184 

500049  

01  1911 

510006  

01.1549 

520017  

61.2058 

520110  

01.0592 

490095  

490097  

81.2520 
01.0975 

•jOOOBO 

01  3135 

t  510007 

01.^175 

520018  

81.0251 

520111  

01i)241 

5C0051  

01.6129 

; 510008  

01.(871 

520019 „ 

01.3034 

5201 12 -. 

01.1481 

490906 

490099  ^ 

81.3140 
80.9549 

500652  _ 

500053  

01  2216 

i  510009 

01.(605 

520021  

01.2243 

520113  

0l.i6/3 

01.2756 

; 510012  

01.(181 

520024  

81.1064 

520114 „ 

01.0718 

490100  

490101  _ 

4801O*  

81.3416 
81.1334 
8a9354 
80.7256 

500054 

500855  

500057  

500058  

01.8769 
01.1095 
01.3255 
01  4697 

;  moon 

01  '238 

520025  

61.0907 

520115  

815402 

'<  510015 

OO.f  667 
01  (<^7 

520026  

520027  

61.0478 
81.1180 

520116  

520117 

81.2315 

'  510016  .„...^.. 
510018  

(J1.0871 

01.(555 

520028  

8t.3970 

5201 18  

00.9620 

490105  

490109  

00^678 

5Q0OS9 ^.. 

01.1046 

510020  

01.(«S2 

520029  

60.9610 

520120  

81  0668 

490107  _ 

01.2010 

500880 

01.3017 

510022  .._ 

1  OtJSM 

520030 

61.5748 

520121 

00.9919 
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Provider 

Case  mix 

Provider 

Case  mix 

Provider 

Case  mix 

Provider 

Case  mix 

Provider 

Case  mix 

520122  

520123  

01.0130 
01.0173 
01.1117 
00.9745 
01.0552 
01.1941 
01.0987 
00.9722 
01.4972 
01.8587 
01.2485 
01.4834 
01.1483 
00.9572 

520144  

520145  

520146  

520148  

520149  

520151  

520152  

520153  

520154  

520156  

520157  

01.0364 
01.0112 
01.1620 
01.0927 
01.0520 
01.0856 
01.1365 
01.0085 
01.1165 
01.0321 
01.0779 
00.8579 
01.7555 

520161  

520170  

01.0330 
01.2579 
00.9793 
01.1033 
01.4214 
00.8365 
01.4778 
01.1582 
00.7304 
00.7870 
00.8299 
01.4040 
01.2218 

530003  

530004  

530005  

530006  

530007  

530008  

530009  

530010  

530011  

530012  

00.8796 
00.9320 
01.1532 
01.1493 
01.0519 
01.2328 
01.0236 
01.2737 
01.1401 
01.5951 
01.2190 
01.1436 
01.1974 

530017  

530018  

530019  

530022  

530023  

530024  

530025  

530026  

530027  

530029  

530031  

530032  

530898  

00.9848 
00.9947 

520124  

520130  

520171  

520173  

00.9900 
01.0950 

520131  

520132  

520134  

520135  

520136  

520138  

520174  

520176  

520177  

520178  

520180  

520898  

520899  

530001  

530002  

00.8916 
01.0250 
01.2723 
01.0529 
00.9495 
00.9014 

520139  

530014  

00  9405 

520140  

520159  

520160  

530015  .    ... 

01  2902 

520141  

530016  

00  8089 

520142  

Note:  Case  mix  indexes  do  not  include  discharges  from  PPS-exempt  units.  Case  mix  Indexes  include  cases  received  in  HCFA  central  office 
through  June  1993. 


Table  4a.— Wage  Index  and  Capital 
Geographic  Adjustment  Factor 
(GAF)  FOR  Urban  areas 


Urt>an  area  (constituent 
counties  or  county  equiva- 
lents) 

Abilene,  TX 

Taylor,  TX 
Aguadilta,  PR  

Aguada.  PR 

Aguadilla.  PR 

Moca.  PR 
Akron,  OH  

Portage,  OH 

Summit,  OH 
Alt)any,  GA 

Dougherty,  GA 

Lee,  GA 
Alt)any-Schenectady-Troy, 

NV 

Albany.  NY 

Montgomery,  NY 

Rensselaer.  NY 

Saratoga.  NY 

Schenectady,  NY 

Schoharie,  NY 
Albuquerque,  NM  

Bernalillo,  NM 

Sandoval,  NM 

Valencia,  NM 
Alexandria,  LA 

Rapides,  LA 
Allerrtown-Bethlehem-Eas- 

ton,  PA 

Carbon.  PA 

Lehigh.  PA 

Northampton,  PA 
Altoora,  PA  

Biair,  PA 
Amarttio,  TX 

Potter.  TX 

Randan.  TX 
Arwhorage,  AK _ 

Anchorage,  AK 
Ann  Arbor.  Ml 

Leruiwee.  Ml 

Uv<r>gston.  Ml 

Washtenaw,  Ml 
Anniston,  AL 


Wage 

irxJex 


0.8830 
0.5525 

0.8122 
0.8493 

0.9033 


0.9861 

0.9130 
0.9973 

0.9342 
0.8667 

1.2201 
1.2S39 

0.7998 


0.9183 
0.6661 

0.8672 
0.8942 

0.9327 


0.9905 

0.9396 
0.9982 

0.9545 
0.9067 

1.1459 
1.1676 

0.8581 


Table  4a.— Wage  Index  and  Capital 

Geographic  Adjustment  Factor 

(GAF)  FOR  Urban  Areas— Contin- 

ued 

Urban  area  (constituent 

Wage 
index 

counties  or  county  equiva- 
lents) 

GAF 

Calhoun,  AL 

Appleton-Oshkosh- 

Neenah,  Wl 

0.8743 

0.9121 

Calumet,  Wl 

Outagamie,  Wl 

1     Winnebago,  Wl 

1  Arecibo.  PR  

0.3705 

0.5066 

Arecibo,  PR 

Camuy,  PR 

Hatillo,  PR 

Asheville,  NC 

0.9175 

0.9427 

Buncombe.  NC 

Madison.  NC 

Athens.  GA 

0.8324 

0.8819 

Clarke,  GA 

Madison,  GA 

Oconee,  GA 

•Atlanta.  GA  

0.9402 

0.9587 

Barrow,  GA 

Bartow,  GA 

Carroll,  GA 

Cherokee.  GA 

Clayton.  GA 

Cobb.  GA 

Coweta,  GA 

De  Kalb.  GA 

Douglas.  GA 

Fayette.  GA 

Forsyth.  GA 

Fulton.  GA 

Gwinnett.  GA 

Henry.  GA 

Newton.  GA 

Paulding.  GA 

PKkens.  GA 

Rockdale.  GA 

Spacing,  GA 

Walton.  GA 

AttantK  Oty-Cape  May, 

NJ  

1.0584 

1.0396 

Atlantk:  City ,  NJ 

Cape  May.  NJ 

Augusta-Aiken.  GA-SC  .... 

0.8899 

0.9232 

Table  4a.— Wage  Index  and  Capital 
Geographic  Adjustment  Factor 
(GAF)  FOR  Urban  Areas— Contin- 
ued 


Urban  area  (constituent 

Wage 
index 

counties  or  county  equiva- 
lents) 

GAF 

Columbia.  GA 

McDuffie.  GA 

Richmond.  GA 

Aiken.  SC 

Edgefield.  SC 

Austin-San  Marcos.  TX  .... 

0.9209 

0.9451 

Bastrop.  TX 

Caldwell,  TX 

Hays,  TX 

Travis.  TX 

Willianrson.  TX 

BakersfieW,  CA  

1.0857 

1.0579 

Kern,  CA 

•Baltimore,  MD  

1.0036 

1.0025 

Anne  Arundel,  MD 

Baltimore.  MD 

Baltimore  City,  MD 

Carroll,  MD 

Harford.  MD 

Howard.  MD 

Oueen  Annes.  MD 

Bangor.  ME  

0.9191 

0.9439 

Penobscot 

Barnstable- Yarmouth,  MA 

1.3351 

1.2189 

Bamstable,  MA 

Baton  Rouge,  LA 

0.8659 

0.9061 

Ascension.  LA 

East  Baton  Rouge.  LA 

Livingston,  LA 

West  Baton  Rouge,  LA 

Beaumont-Port  Arthur,  TX 

0.8934 

0.9257 

Hardin,  TX 

Jefferson,  TX 

Orange,  TX 

BeHingham.  WA 

1.1147 

1.0772 

Whatcom,  WA 

Benton  Harbor,  Ml 

0.7923 

0.8526 

Berrien,  Ml 

•Bergen-Passak;,  NJ 

1.1331 

1.0893 

Bergen.  NJ 

Paseak:,  NJ 

Billings,  MT 

0.8992 

0.9298 
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Table  4a.— Wage  Index  and  Capital 
Geographic  Adjustment  Factor 
(GAF)  FOR  Urban  areas— Contin- 
ued 


Urt>8n  area  (constituent 
counties  or  county  equiva- 
lents) 


Yellowstone,  MT 
Biloxi-Gutfpon- 

Pascagoula,  MS  

Hancock.  MS 

Harrison.  MS 

Jackson,  MS 
Binghamton,  NY 

Broome,  NY 

TK5oa,  NY 
Birmingham,  AL 

Blount,  AL 

Jefferson,  AL 

St.  Clair,  AL 

Shelby,  AL 
Bismarck,  NO  

Burleigh.  ND 

Morton,  ND 
Bloomington,  IN 

Monroe,  Ifsl 
BkxxTungton-Normal,  IL  ... 

McLean,  IL 
Boise  City,  ID  

Ada,  ID 

Canyon,  ID 
•Boston-Brockton-Nashua, 

MA-NH  

Bristol,  MA 

Essex,  MA 

Middlesex,  MA 

Noflolk,  MA 

Plymouth,  MA 

Suffolk,  MA 

Worcester,  MA 

Hillsborough,  NH 

Merrinr«ck,  NH 

Rockingham,  NH 

Strafford,  NH 
BoukJer-Longmont,  CO  .... 

BouMer,  CO 
Brazoria,  TX  

Brazoria.  TX 
Bremerton,  WA 

Kitsap,  WA 
Brownsville-Harlingen-San 

Benito,  TX 

Cameron,  TX 
Bryan-College  Station.  TX 

Brazos,  TX 
*Buffak>-Niagara  Falls,  NY 

Erie,  NY 

Niagara.  NY 
Burlington,  VT  

Chittenden.  VT 

FranWin.  VT 

Grand  Isle.  VT 
Caguas.  PR 

Caguas.  PR 

Cayey.  PR 

CWra.  PR 

Gurabo.  PR 

San  Lorenzo,  PR 
Canton-Massilk>n,  OH 

Carroll.  OH 

Stark.  OH 
Casper.  WY 

Natrona.  WY 
Cedar  Rapkis,  lA 


Wage 

index 


0.8056 

0.9098 
0.9006 

0.8759 

0.8525 
0.8566 
0.6883 

1.1503 


0.8197 
0.8655 
0.9529 

0.8479 
0.9054 
0.9117 

0.9458 
0.5039 


0.8718 

0.8408 
0.8475 


GAF 


0.8624 

0.9373 
0.9308 

0.9133 

0.8965 
0.8994 
0.9221 

1.1006 


Table  4a.— Wage  Index  and  Capital 

GEOGRAPHIC    ADJUSTME^    FACTOR 

(GAF)  FOR  UQ^AN  ARE/ ^S— Contin- 
ued 


Urban  area  (constituent 
counties  or  county  equiva- 
lents) 


0.8727 
0.9058 
0.9675 

0.8932 
0.9342 


0.9387 

0.9626 

0.6254 

0.9103 

0.8880 

0.8929 

Linn.  lA 
Cfiampaign-Urbana,  IL  .... 

Champaign.  IL 
Chartestorvf^ofth  Charles- 
ton. SC 

Berkeley.  SC 

Charleston,  SC 

Dorchester,  SC 
Charleston,  WV 

Kanawha,  WV 

Putnam,  WV 
*Chartotte-Gastonia-Rock 

Hill.  NC-SC  

Cabarrus,  NC 

Gaston,  NC 

Lincoln,  NC 

Mecklenburg,  NC 

Rowan,  NC 

Unkxi.  NC 

York.  SC 
Chartottesville.  VA 

Albemarle.  VA 

Chartottesville  City,  VA 

Fluvanna,  VA 

Greene,  VA 
Chattanooga.  TN-GA  

Catoosa.  GA        |j 

Dade.  GA  1 

Walker,  GA 

Hamilton,  TN 

Marion.  TN 
Cheyenne.  WY 

Laramie,  WY 
•Chkago.  IL 

Cook.  IL 

De  Kalb.  IL  I 

Du  Page.  IL 

Grundy,  IL 

Kane,  IL 

Kendall,  IL 

Lake. IL 

McHenry.  IL 

Will.  IL 
Chico-Paradise.  CA 

Butte,  CA 
i 'Cincinnati.  OH-KY-IN  .... 

Deartx>m,  IN 

Ohk).  IN 

Boone.  KY 

Campbell.  KY 

GaHatin.  KY 

Grant,  KY 

Kenton.  KY 

Pendleton.  KY 

Brown,  OH 

aermontOH 

Hamilton.  OH 

Warren,  OH 
Clarksville-Hopkinsville, 

TN-KY 

Christian.  KY 

Montgomery,  TN 
•Cleveland-Lorain-Elyria. 

OH  


Wige 
Index 


0.8720 


0.3947 


0  3786 


0  9648 


GAF 


0.9105 
0.9266 

0  9152 

0.9758 


0  9477 


0  9088 


C.7538 
V0593 


0.9639 


0.9366 


08240 
1.0402 


.0071 
19548 


06826 


0.9817 


1.0049 
0.9688 


Table  4a.— Wage  Index  and  Capital 
Geographic  Adjustment  Factor 
(GAF)  for  Urban  Areas— Contin- 
ued 


0.7699 


0.9874' 


Urban  area  (constituent 
counties  or  county  equiva- 
lents) 


Ashtabula.  OH 
Cuyahoga,  OH 
Geauga,  OH 
Lake,  OH 
Lorain,  OH 

Medina.  OH 
Colorado  Springs,  CO  ... 

El  Paso,  CO 
Columbia,  MO  

Boone,  MO 
Columbia,  SC 

Lexington.  SC 

Richland,  SC 
Columbus.  GA-AL  

RusseU.  AL 

Chattanoochee,  GA 

Harris,  GA 

Muscogee,  GA 
•Columbus.  OH  

Delaware.  OH 

FairfieM.  OH 

Franklin.  OH 

Licking.  OH 

Madison.  OH 

Pickaway,  OH 
Corpus  Christi,  TX 

Nueces,  TX 

San  Patricio,  TX 
Cumberland,  MD-WV  .... 

AHegany.  MD 

Mineral,  WV 
•Dallas,  TX  

ColKn,  TX 

Dallas,  TX 

Denton,  TX 

Ellis,  TX 

Henderson,  TX 

Hunt  TX 

Kaufman.  TX 

Rockwall.  TX 
Danville,  VA 

Danville  City.  VA 

Pittsylvania,  VA 
Davenport-Rock  IslarKl- 

Moline,  lA-IL  

Scott,  lA 

Henry,  IL 

Rock  Island,  IL 
Dayton-Springfield,  OH 

Clark.  OH 

Greene,  OH 

Miami.  OH 

Montgonf>ery,  OH 
Daytona  Beach,  FL  

Flagler,  FL 

Volusia,  FL 
Decatur,  AL  

Lawrence,  AL 

Morgan.  AL 
Decatur,  IL 

Macon,  IL 
•Denver.  CO 


Wage 
Index 


GAF 


0.9464      0.9630 


0.9312 
0.8851 

0.7562 
0.9902 


0.8334 
0.8103 
0.9649 


0.9524 
0.9198 

08258 
0.9933 


08827 
08658 
0.9758 


0.7881 
0.8300 
0.9424 

0.8826 

0.7995 

0.8011 
1.0935 


0.8495 
0.8802 
0.9602 

0.9180 

08579 

08591 
V0631 
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Table  4a.— Wage  Index  and  Capital 
Geographic  Adjustment  Factor 
(GAF)  FOR  Urban  Areas— Contin- 
ued 


Urtan  area  (constituent 

Wage 
inde» 

^  ..- 

coun««s  or  county  equiva- 
lents) 

GAF 

Adams,  CO 

Arapahoe.  CO 

Denver,  CO 

Douglas,  CO 

Jefferson,  CO 

Des  Moines.  lA 

08676 

0.9073 

Dallas.  lA 

Polk.  lA 

Warren,  lA 

•Detroit  Ml  

1.0790 

1.0534 

Lapeer,  Ml 

Macomb,  Ml 

Monroe.  Ml 

Oakland.  Ml 

St  Clair,  Ml 

Wayne,  Ml 

Dothan,  AL  

0.7793 

0.8430 

Dale.  AL 

Houston,  AL 

Dover.  DE 

0.8728 

0.9110 

Kent.  DE 

DutKtque,  lA 

0.8324 

0.8819 

Dutxjque.  lA 

Duluth-Supenor,  MN-Wl  ... 

0.9166 

0.9421 

St.  Louis,  MN 

Douglas.  Wl 

Dutchess  County.  NY 

10623 

1.0423 

Dutchess,  NY 

Eau  Claire,  Wl 

0.8481 

0.8933 

Chippewa.  Wl 

Eau  Claire,  Wl 

El  Paso,  TX 

0.9537 

09681 

El  Paso.  TX 

Elkhart- Goshen.  IN 

0.8560 

0.8990 

Elkhart,  IN 

Eimira.  NY  

0.8558 

0.8989 

Chemung,  NY 

Enid,  OK 

0.7985 

0.8572 

Garfield,  OK 

Erie,  PA 

0.9169 

0.9423 

Erie,  PA 

Eugene-Springfield,  OR  .. 

0.9480 

09641 

Lane.  OR 

EvansviMe-Henderson.  IN- 

KY   

0.8904 

0.9236 

Posey,  IN 

Vanderburgh.  IN 

Wanick.  IN 

Henderson.  KY 

Fargo-Moorhead.  ND-MN 

0.9557 

0.9694 

Gay,  MN 

Cass,  ND 

Fayettevdle.  NC  .._ 

0.8519 

0.8960 

Cumbertand,  NC 

Fayetteville-Springdale- 

Rogers,  AR  

0.7247 

08021 

Benton.  AR 

Washington.  AR 

Flint,  Ml  _ 

1.0689 

1.0467 

Genesee,  Ml 

Florence  AL 

0.7707 

0.8366 

Colbert,  AL 

Lauderdale,  AL 

Florence  SC 

0.8671 

0.9070 

Fkxence,  SC 

Fort  CoUrw-Loveland.  CO 

0.9885 

0.9921 

TABLE  4A.— WAGE  INDEX  AND  CAPITAL 

GEOGRAPHIC   ADJUSTMENT   FACTOR 

(GAF)  FOR  Urban  AREAS— Contin- 
ued                   ^ 

Urban  area  (constituerit 

Wage 

Inrtex 

counkes  or  county  equiva- 
lents) 

GAF 

Larimer,  CO 

.•Ft  Lauderdale.  FL  

1.0573 

1.0389 

Broward,  FL 

Fort  Myers-Cape  Corai. 

FL 

0.9279 

0.9500 

Lee,  FL 

Fort  Pierce-Port  St  Lucie. 

FL 

1.0477 

1.0324 

:     Martin.  FL 

St.  Lucie,  FL 

Fort  Smith  AR-OK 

0.7611 

0.B295 

Crawford,  AR 

Sebastian,  AR 

1     Sequoyah,  OK 

j  Fort  Walton  Beach.  FL 

0.8825 

0.9180 

Okakjosa,  FL 

Fort  Wayne.  IN 

0.8893 

0.9228 

i     Adams,  IN 

1     Allen,  IN 

!     De  Kalb,  IN 

Huntington.  IN 

1     Wells,  IN 

Whitley,  IN 

:  "Fort  Worth-Ariington,  TX  . 

0.9550 

0.9690 

;     Hood,  TX 

Johnson,  TX 

Part<er.  TX 

Tarrant,  TX 

Fresno,  CA 

1.0244 

1.0166 

Fresno.  CA 

•     Madera.  CA 

\  Gadsden,  AL  

0.7747 

0.8396 

Etowah.  AL 

Gainesvlle,  FL  

0.8911 

0.9241 

Alachua.  FL 

Galveston-Texas  Oty,  TX 

09865 

0.9907 

GaNeston,  TX 

Gary.  IN 

0.8740 

0.9119 

Lake.  IN 

Porter.  IN 

Glens  Falls,  NY 

0.9393 

0.9580 

Warren,  NY 

Washington.  NY 

GoWsboro,  NC  

0.8399 

0.8874 

Wayne,  NC 

Grand  Fortes,  ND-MN 

0.8795 

0.9158 

;     Polk.  MN 

1     Grand  Fortes,  ND 

I  Grand  Rapids-Muskegon- 

Holland,  Ml  

0.9764 

09638 

Allegan,  Ml 

Kent.  Ml 

Muskegon,  Ml 

Ottawa,  Ml 

Great  F^ls  MT   

0.8906 

0.9237 

1     Cascade,  MT 

'  Greeley  CO 

0.8714 

0.9100 

WeU.  CO 

Green  Bav  Wl  

0.8852 

0.9199 

Brown,  Wl 

•Greensboro-Winston- 

'     SalenvHigh  Point  NC  .. 

0.9283 

0.9503 

Table  4a.— Wage  Index  and  Capital 
GEOGRAPHIC  Adjustment  Factor 
(GAF)  FOR  URBAN  Areas— Contin- 
ued 


Urban  area  (constituent 
counties  or  county  equiva- 
lents) 

Alamance.  NC 

DavWson,  NC 

Davie,  NC 

Forsyth,  NC 

Guilford.  NC 

Randolph.  NC 

Stokes.  NC 

Yadkin,  NC 
Greenville,  f^lC 

Pitt,  NC 
GreenvUle-Spartanburg- 

Arxlerson,  SC  

Anderson,  SC 

Cherokee,  SC 

Greenville,  SC 

PkAens.  SC 

Spartanburg.  SC 
Hagerstown.  MD  

Washington,  MD 
Hani>iltorvM«dd)etown.  OH 

Butler.  OH 
Hamsburg-Lebanon-Car- 

lisle,  PA 

Cumt>ertand,  PA 

Dauphin,  PA 

Lebanon,  PA 

Peny.  PA 
•Hartford.  CT 

Hartford,  CT 

Litchfield,  CT 

MkkJIesex.  CT 

Tolland,  CT 
Hickory-Morganton.  NC  .... 

Alexander.  NC 

Buke.  NC 

Cakjwell.  NC 

Catawba,  NC 
Honolulu.  HI  

Honolulu,  HI 
Houn«.  LA  

Lafourdie.  LA 

Terrebonr>e.  LA 
•Houston.  TX 

Chambers,  TX 

Fort  Bend.  TX 

Harris.  TX 

Liberty.  TX 

Montgomery.  TX 

Waller.  TX 
Huntir>gton-Ashland.  WV- 

KY-OH  

Boyd,  KY 

Carter.  KY 

Greenup.  KY 

Lawrence,  OH 

Cabell.  WV 

Wayne.  WV 
Huntsvllle.  AL 

Limestone,  AL 

Madison,  AL 
•Indianapolis.  IN 


Wage 

index 


0.9331 


0.8715 


0.8830 
0.8122 

0.9995 

1.2086 

0.8800 

1.0995 
0.7765 

0.9908 


0.8971 


GAF 


0.9537 
0.9101 


09183 
0.8672 

0.9997 

1.1385 

0.9162 

1.0671 
0.8409 

0.9937 


0.9283 


0.8158 


0.9871 


0.6699 


0.9911 
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Table  4a.— Wage  Index  and  Capital 
Geographic  Adjustment  Factor 
(GAF)  FOR  URBAN  Areas— Contin- 
ued 


Urban  area  (constituent 
counties  or  coonty  equiva- 
lents) 


Boone,  IN 

HamHton.  IN 

Hancock,  IN 

Hendricks,  IN 

Johnson,  IN 

Madison,  IN 

Marion,  IN 

Morgan,  IN 

Shelby,  IN 
Iowa  City,  lA 

Johnson,  lA 
Jackson, Ml  

Jackson,  Ml 
Jackson,  MS 

Hinds,  MS 

K^adison.  MS 

Rankin,  MS 
Jackson,  TN  

Madison,  TN 
Jacksonville,  FL 

Clay.  FL 

Duval.  FL 

Nassau,  FL 

St.  Johns,  FL 
Jacksonville,  NC 

Onslow,  NC 
Jamestown,  NY 

Chautaqua,  NY 
Janesville-Betoit,  Wl 

Rock,  Wl 
Jersey  City,  NJ 

Hudson,  NJ 
Johnson  City-Kingspoft- 

Bristol,  TN-VA 

Carter.  TN 

Hawkins.  TN 

Sullivan.  TN 
.    UnkX)J,TN 

Washington,  TN 

Bristol  City.  VA 

Scott.  VA 

Washington.  VA 
Johnstown,  PA  

Cambria.  PA 

Somerset.  PA 
JopBn.  MO 

Jasper,  MO 

Newton,  MO 
Kalamazoo-Battlecreek. 

Ml 

Calhoun.  Ml 

Kalamazoo.  Ml 

Van  Buren,  Ml 
Kankakee.  IL 

Kankakee.  IL 
'Kansas  City,  KS-MO ... 


Wage 
index 


0.8007 
0.8968 


GAF 


0.8472     0.8927 


1.0945      1.0638 

0.8916 
0.9681 


Table  4a.— Wage  Index  and  Capital 
Geographic  Adjustment  Factor 
(GAF)  for  Urban  a ?eas— Contin- 
ued 


Urban  area  (constituent 
counties  or  county  equiva- 
lents) 


Johnson,  KS 

Leavenworth.  KS 

Miami.  KS 

Wyandotte,  KS 

Cass,  MO 

Clay.  MO 

Ointon,  MO 

Jackson,  MO 

Lafayette,  MO 

Platte.  MO 

Ray.  MO 
Kenosha,  Wl 

Kenosha,  Wl 
Killeen-Temple,  TX 

Bell,TX 

Coryell.  TX 
Knoxville.  TN 

Anderson.  TN 

Blount.  TN 

Knox.TN 

Loudon.  TN 

Sevier.  TN 

Unkxi.  TN 
Kokomo.  IN 

Howard,  IN 

Tipton,  IN 
La  Crosse.  W-MN 

Houston.  MN 

La  Crosse,  Wl 
Lafayette.  LA 

Acadia.  LA 

Lafayette.  LA 

SL  Landry.  LA 

St  Martin,  LA 
Lafayette.  IN 

Clinton,  IN 

Tippecanoe,  IN 
Lake  Charles,  LA 

Cak^sieu,  LA 
Lakeland-Wmter  Haven, 

FL 

Polk.FL 
Lancaster.  PA 

Larxiaster,  PA 
Lansing-East  Lansing,  Ml 

Clinton,  Ml 

Eaton,  Ml 

Ingham,  Ml 
Laredo,  TX 

Webb.  TX 
Las  Cruces.  NM 

Doru  Ana.  NM 
Las  Vegas,  NV-AZ 

Mohave,  AZ 

Clart(.  NV 
Nye.  NV 

Lawrence,  KS 

Douglas,  KS 

Lawton.  OK  

Comanche.  OK 

Lewiston-Aubum,  ME 

Androscoggin,  ME 
Lexington.  KY 


Wage 
index 


0.8793 
0.8453 
0.9644 
0.8291 


GAF 


0.9247      0.9478 


0.8415 

0.8885 

0.8134 

0.8681 

0.8335 

0.8827 

0.9520 

0.9669 

0.9633 

0.9747 

0.6953 

0.7797 

0.8919 

0.9246 

1.0714 

1.0484 

Table  4a.— Wage  Index  and  Capital 
Geographic  Adjustment  Factor 
(GAF)  FOR  Urban  areas— Contin- 
ued 


0.9157 
0.8913 
0.9755 
0.8796 


Uftjan  area  (constituent 
counties  or  county  equiva- 
lents) 


Bourbon,  KY 
Clark,  KY 
Fayette,  KY 
Jessamine,  KY 
Madison,  KY 
Scott,  KY 
Woodford,  KY 

Lima,  OH 

AHen,  OH 
Auglaize,  OH 

Lincoln,  NE 

Lancaster,  NE 
Little  Rock-North  Little 

Rock,  AR  

Faulkner,  AR 
Lonoke.  AR 
Puiaskl.  AR 
Saline.  AR 

Longview-Marshall,  TX 

Gregg.  TX 
Harrison,  TX 
Upshur,  TX 
•Los  Angeles-Long  Beach, 

CA 

Los  Angeles,  CA 

Louisville,  KY-IN 

Claris,  IN 
Ftoyd,  IN 
Harrison,  IN 
Scott,  IN 
Bullitt,  KY 
Jefferson,  KY 
Oldham.  KY 

Lubbock,  TX 

Lubbock,  TX 

Lynchburg,  VA 

Amherst.  VA 
Bedford  City.  VA 
Bedford.  VA 
CampbeU,  VA 
Lynchburg  City.  VA 

Macon.  GA 

Bibb,  GA 
Houston.  GA 
Jones.  GA 
Peach.  GA 
Twiggs,  GA 

Madison.  Wl  

Dane.  Wl 

MansfieW.  OH  

Crawford.  OH 
Richland.  OH 

Mayaguez.  PR 

Anasco.  PR 
CaboRojo.  PR 
Hormigueros.  PR 
Mayaguez.  PR 
Sabana  Grande,  PR 
San  German,  PR 
McAllen-Edinburg-Mission, 

TX  .„ ~. 

Hklalgo,TX 

Medford-Ashtand,  OR  

Jackson,  OR 
Melboume-Titusvilte-Palm 

Bay.  FL 


Wage 
index 


0.6441 
0.8904 
0.8306 

0.8720 

1.2719 
0.9407 


GAF 


0.8678 
0.8226 


0.9704 


0.9977 
0.8158 

0.5397 


0.8497 
0.9768 

0.9356 


0.8904 
0.9236 
0.8806 

0.9105 

1.1790 
0.9590 


0.9075 
0.8748 


0.9796 


0.9984 
0.8699 

0.6555 


0.8945 
0.9841 

0.9554 
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Table  4a.— Wage  Index  and  Capital 
Geographic  Adjostment  Factor 
(GAF)  FOR  Urban  Areas— Contin- 
ued 


Urtan  area  (constrtuent 

Wage 
index 

counltes  Of  county  equiva- 
lents) 

GAF 

Brevard,  FL 

•Memphis,  TN-AR-MS 

0.8546 

08980 

Cnttonden,  AR 

De  Soto,  K^ 

Fayette,  TN 

Shelby.  TU 

Tipton,  TN 

Merced,  CA 

1.0021 

1.0014 

Merced.  CA 

•Miami,  FL 

0.8515 

0.8958 

Dade.  FL 

•Middlesax-Somerset- 

Hunterdon,  NJ  

1.0871 

1.0569 

Hunterdon,  NJ 

Middlesex,  NJ 

Sonr>erset,  NJ 

•Milwaukee,  Wl  

0.9240 

0.9473 

Milwaukee,  Wl 

Ozaukee,  Wl 

Washington,  Wl 

Waukesha,  Wl 

•Minneapolis-St.  Paul, 

MN-WI 

1.0855 

1.0578 

Anoka.  MN 

.;.=-•  Carver,  MN 

Chisago,  MN 

Dakota,  MN 

Hennepin,  MN 

IsanU,  MN 

Ramsey.  MN 

Scott,  MN 

Sherburne,  MN 

Washington.  MN 

WhghtMN 

Pierce.  Wl 

St  Croix.  Wl 

Mobile,  AL 

0.7801 

0.8436 

BaldwiaAL 

Mobile,  AL 

Modesto,  CA  

1.1471 

1.0985 

Stanislaus,  CA 

Monmooth-Ocean.  NJ 

1.0082 

1.0056 

Monmouth.  NJ 

Ocean,  NJ 

Monroe,  LA 

0.7663 

0.8334 

Ouachita,  LA 

Montgomery,  AL 

0.7564 

0.8260 

Autauga,  AL 

Elmore,  AL 

Montgomery,  AL 

Muncie.  IN  

0.8546 

0.8960 

Delaware,  IN 

Myrtle  Beach.  SO 

0.7906 

0  8514 

Horry,  SC 

Naples,  FL 

0.9646 

0  9756 

Collier,  FL 

•Nashville.  TN  ..„ 

0.9105 

0.9378 

Cheatham.  TN 

Davidson.  TN 

Dtekson.TN 

Robertson.  TN 

Rutherford  TN 

Sumner,  TN 

Wyiiamson.  TN 

Wilson,  TN 

•Nassau-Suflolk,  NY  

1.2855 

1.1877 

Table  4a.— Wage  Index  and  Capital 
GEOGRAPHIC  Adjustment  Factor 
(GAF)  for  Urban  areas— Contin- 
ued 


Urban  area  (constituent 
counties  or  county  equiva- 
lents) 

Nassau,  NY 

Suffolk.  NY 
•New  Haven-Bridgeport- 

Stamford-Danbury-Wa- 

tertHjry,  CT 

Fairfiekl,  CT 

New  Haven,  CT 
New  London-Norwwh,  CT 

New  LorxJon,  CT 
•New  Orleans,  LA  

Jettorson,  LA 

Oflearu,  LA 

Plaquemines,  LA 

St.  Bernard,  LA 

St.  Charles,  LA 

St.  James,  LA 

St.  John  The  Baptist. 
LA 

St.  Tanvnany,  LA 
•New  Yor*.  NY , 

Bronx.  NY 

Kings,  NY 

New  York,  NY 

Putnam.  NY 

Queens.  NY 

Richmond,  NY 

Rockland.  NY 

Westchester,  NY 
•Newark,  NJ  

Essex.  NJ 

Morris,  NJ 

Sussex.  NJ 

Union,  NJ 

Warren.  NJ 
Newburgh.  NY-PA 

Orange.  NY 

Pike,  PA 
'Norfolk-Virginia  Beach- 
Newport  News,  VA-NC 

Cunituck,  NC 

Chesapeake  City,  VA 

Gkxjcester,  VA 

Hampton  City,  VA 

Isle  of  Wight  VA 

Janoes  City,  VA 

Mathews,  VA 

Newport  News  City,  VA 

Norfolk  aty,  VA 

Poquoson  City,  VA 

Portsmouth  City,  VA 

Suffolk  City,  VA 

Virginia  Beach  City  VA 

WiNiamsburg  City.  VA 

York.VA 
•Oakland,  CA  

Alameda,  CA   . 

Contra  Costa,  CA 
Ocala,  FL 

Marion,  FL 
Odessa-Midland,  TX  

Ertof,  TX 

Midland.  TX 
Oklahoma  City,  OK  


Wage 
irxlex 


1.2289 

1.1588 
0.9443 


1.4020 


1.1145 


0.8560 


0.8541 


1.4369 

0.8490 
0.8735 

0.6455 


GAF 


1.1516 

1.1063 
0.9615 


1.2604 


1.0771 


0.8990 


0.8976 


1.2818 

0.8940 
0.9115 

0.8914 


Table  4a.— Wage  Index  and  Capital 
Geographic  Adjustment  Factor 
(GAF)  for  Urban  Areas— Contin- 
ued 


Urt>an  area  (constituent 

Wage 
index 

counties  or  county  equiva- 
lents) 

GAF 

Canadian.  OK 

Qeveland,  OK 

Logan,  OK 

McClain.OK 

Oklahoma,  OK 

Pottawatomie,  OK 

Olympia.  WA  

1.0326 

1.0222 

Thurston,  WA 

Omaha,  NE-IA 

0.9900 

0.9931 

Pottawattamie,  lA 

Cass,  NE 

Douglas,  NE 

Sarpy,  NE 

Washington,  NE 

•Orange  County,  CA 

1.3409 

1.2225 

Orange,  CA 

•Orlando,  FL 

0.9782 

0.9650 

Lake,  FL 

Orange,  FL 

Osceola,  FL 

Seminole,  FL 

Owensboro,  KY 

0.7654 

0.8327 

Daviess,  KY 

Panama  City,  FL  

0.8359 

0.6845 

Bay,  FL 

Parkersburg-Marietta,  WV- 

OH  

0.7748 

0.8397 

Washington.  OH 

Wood,  WV 

Pensacola.  FL 

0.8429 

0.8896 

Escambia,  FL 

Santa  Rosa,  FL 

Peoria-Pekin,  IL 

0.8365 

0.8849 

Peoria.  IL 

Tazewell.  IL 

Woodford.  IL 

•Philadelphia,  PA-hU 

1.1265 

1.0850 

Burlington,  NJ 

Camden.  NJ 

Gk)ucester,  NJ 

Salem,  NJ 

Bucks,  PA 

Chester,  PA 

Delaware.  PA 

Montgomery,  PA 

Philadelphia,  PA 

•Phoenix-Mesa,  AZ  

1.0223 

1.0152 

Maricopa,  AZ 

Pinal  AZ 

Pine  BKiff.  AR 

0.6714 

0.9100 

Jefferson.  AR 

•Pittsburgh.  PA 

0.9950 

0.9966 

Allegheny,  PA 

Beaver,  PA 

Butler,  PA 

Fayette,  PA 

Washington,  PA 

Westmoreland.  PA 

PittsfieW.  MA  

1.1001 

1.0675 

Berkshire,  MA 

Ponce,  PR 

0.5167 

0.6362 
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Tmle  4A.— Wage  Index  and  Capttal 
Geographic  Aojustmekt  Factor 
(GAP)  FOR  Urbam  Areas— Contin- 
ued 


Urban  area  (constifeMnt 

counties  oroownty  aquhia- 

lants) 

Guayanilta.  PR 

Juarta  Diaz,  PR 

F^nueiac,  PR 

Ponca,  PR 

N^Malba.  PR 

Yauco,  PR 
Portland.  UE  

Cumberland.  ME 

Sagadahoc,  ME 

Yor*.  ME 
•Portland-Vancotwer,  OR- 

wa 

Clackamas,  OR 

Columbia.  OR 

Multnomah.  OR 

Washington.  OR 

YamhII.  OR 

Clark.  WA 
•ProvkJance-WarvKick,  R  . 

Bristol  Rl 

Kent,  Rl 

Newport.  Rl 

ProvkteTKe,  Rl 

Washington,  Rl 
ProvoOrem,  UT  ._ 

Utah,  UT 
Puebto,  CO - 

Pueble,  CO 
Punta  Gorda.  FL  

Chartotte,  FL 
Radna,  Wl 

Ractna,  Wl 
Ratotgh-Dortiem-Chapei 

Hill,  NO  

Chatham,  NC 

Duitiam,  NC 

Franklin.  NC 

Johnston,  NC 

Orange,  NC 

Wake.  NC 
RapW  City.  SO  

Pennington.  SO 
Reading,  PA _ 

Berks,  PA 
Redding,  CA - 

Shasta,  CA 
Reno,  NV 

Washoe,  NV 
Rk;hland-Kenr)ewk:k- 

Pasco,  WA 

Bentor^WA 

Franklin,  WA 
RkiMnond-PalKsburg.  VA 


Wage 

Index 


0.938t 


1.t«6t 


1.C717 


0.9960 
0.8260 
aM33 
0.8296 

0.9S21 


GAF 


0^72 


t.0?08 


tiMee 


0.9973 
0.8773 
0.9368 
OJtOI 

0.9969 


08220 
0.9082 
11022 
1.2009 

0.9214 
0.8M1 


0J744 
0.9362 
t.tOM 
1.1336 

0X55 

OJti» 


Table  4a.— Wage  iNOfDC  and  Capital 

Geographic  adjustmbit  Factor 
(GAF)  FOR  V)PBm  areas— Contin- 
ued 


Urt>an  area  (constituent 

coicties  or  coui  y  equv»- 

tents) 


Charles  City  County.  VA 

ChestBrtieM,  VA 

Goioniaf  Heights  CMy, 
VA 

Oinwiddie,VA 

Gooc»)land.  VA 

Harwver,  VA 

Henrico.  VA 

Hopewell  Cfty,  VA 

New  Kent,  VA 

Petersburg  City.  VA 

Powhatan,  VA 

Prince  George.  VA 

Richmond  City.  VA 
*Rh««kle-San 

Bernardino,  CA 

Riverside,  CA 

San  Bernardino.  CA 
RoarK>ke,  VA _ 

Botetourt,  VA 

Roanoke,  VA 

Roanoke  City,  VA 

Salem  Dty,  VA 
Rochester,  MN  ..._ 

Olnwted,  MN 
•Rochester,  NY  

Genesee,  NY 

Livingston,  NY 

Monroe,  NY 

Ontario,  NY 

Orleans.  NY 

Wayne,  NY 
Rockford,  fL ~ 

Boone,  IL 

Ogle,  t. 

Winnebago,  IL 
Rocky  Mount,  NC  - 

Edgecombe,  NC 

Nash,  NC 
'Sacramento,  CA  _ 

El  Dorado,  CA 

Placer,  CA 

Sacramento,  CA 
Saginaw-Bay  City-Mkl- 

land.  Ml - 

Bay,  Ml 

Midland,  Mi 

Saginaw,  Ml 
St  Ctoud,  MM . 

Benton,  MN 

Sitwns,  MN 
St.  Joseph,  MO  . — 

Andrews,  MO 

Buchanan,  MO 
•St.  Louis,  MO-IL  ..- 


Wage 
moax 


1.2801 
0.8356 

1.0O78 
0.9761 


GAF 


t.t343 
0.8844 

t.0053 
0.9836 


0.8708 

0.8743 
1.2165 

0.9549 


(UaOBB 


09121 


1.1486 


0.9689 


09825 

0.9880 

0.881  f 

O.»170 

0.9192 

0.S439 

Table  4a.— Wage  Index  ano  Capital 
Geographk:  aoaistment  Factor 
(GAF)  FOR  URBAN  Areas— Contin- 
ued 


Urban  area  (constJHiant 
counties  or  county  < 
lens) 


TX 


Clintan,  IL 

Jersey,  IL 

Madison,  S. 

Monroe,  IL 

St  CWr.  IL 

FrankfrvMO 

Jefferson,  MO 

Uncokt,  MO 

SLCh0tes.MO 

St.  Louis,  MO 

SL  Louis  City,  MO 

Warren.  MO 
Salem,  OR - 

Mahon,  OR 

Polk.  OR 
SaKnas.  CA  

Mor^erey,  CA 
•Salt  Lake  City-Ogden,  UT 

Dwte,  UT 

Salt  Lake.  UT 

Webet,UT 
San  Angeto,  TX  ..„ 

Tom  Green,  TX 
•San  Artonio,  TX 

Bexar,  TX 

Comal,  TX 

Guaddupe, 

WHson,TX 
•San  Diego,  CA 

SanDtego.  CA 
•San  Francisco.  CA 

Marin.  CA 

San  Fiancisco,  CA 

San  Mateo,  CA 
•San  Jose,  CA 

Santa  aara.CA 
•San  Juar>-Bayamon.  PR 

Aguas  Buenas,  PR 

Barceloneta.  PR 

Bayamon.  PR 

Canovanaa,  PR 

Carolina.  PR 

CatarK),  PR 

Ceiba.  PR 

Comerto,  PH 

Corozal,  PR 

Dorada  PR 

Ft^udo.  PR 

FtorkJa,  PR 

Guaynabo,  PR 

HuraBcao,PR 

Juncos,  PR 

Los  Piedras 

Loiza,  PR 

LuguHk},  PR 

Maiati.  PR 

ttoranjito,  PR 

Rio  Grande.  PR 

San  Juan,  PR 

Toa  Alta,  PR 

Toa  Baia,  PR 

Trujiio  Alio,  PR 

Vega  Mta,  PR 

Vega  Baja,  PR 

Vabacaa.PR 


Wage 
inoex 


PR 


0J443 

1.3t87 

0.9668 

07887 
0.8210 

1.1908 
1.4086 

1.4254 
0486S 


GAF 


0.8615 

>.2086 

09772 

08500 
0J737 

1.1270 
1.2644 

t.2747 
06194 
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Table  4a.— Wage  Index  and  Capital 
Geographic  adjustment  Factor 
(GAF)  FOR  Urban  Areas— Contin- 
ued 


Urtkan  area  (constituent 
counties  or  county  equiva- 
lents) 

San  Luis  Obispo- 

Atascadero-Paso 

Robles.  CA  

San  Luis  Obispo 
Santa  Bart>ara-Santa 

Maria-Lonipoc,  CA 

Santa  Barbara.  CA 
Santa  CniZ-WatsonviNe, 

CA , 

Santa  Cnjz,  CA 
Santa  Fe.  NM 

Lo«  Alamos,  NM 

Santa  Fe,  NM 
Santa  Rosa,  CA 

Sonoma,  CA 
Sarasota-Bradenton,  FL  ... 

Manatee,  FL 

Sarasota.  FL 
Savannah.  GA 

Bryan,  GA 

Chaltiam,  GA 

Effingham,  GA 
Scrantorv— Wilkes-Barre — 

Hazleton.  PA 

Columbia,  PA 

Ladcawanna,  PA 

Luzerne,  PA 

Wyoming,  PA 
'Seattie-BeUevue-Everett. 

WA 

Island,  WA 

King,  WA 

Snohomish.  WA 
Sharon,  PA 

I^rcer.  PA 
Sheboygan,  W1 

Sheboygan,  Wl 
Sherman-Denison,  TX 

Grayson,  TX 
Shreveport-Bossier  City. 

LA  

Bossier,  LA 

Caddo.  LA 

Webster,  LA 
Sioux  City.  lA-NE  

Woodbury.  lA 

Daltota,  NE 
Sioux  Fate,  SD  ...„ 

LiTKoln,  SO 

Minr>ehaha,  SO 
South  Bend,  IN 

St.  Joseph,  IN 
Spokane,  WA 

Spokane,  WA 
SprmgfleW,  IL 

Menard,  IL 

Sangamon,  IL 
SpringfiekJ,  MO  

Christian,  MO 

Greene,  MO 

Webster,  MO 
SprlngfieW,  MA 

Hampden,  MA 

Hampshire,  MA 
State  CoHege,  PA 


Wage 
iTKtox 


1.2505 
1.1637 


GAF 


1.1654 
1.1094 


Table  4a.— Wage  Index  and  Capital 
Geographic  adjustment  Factor 
(GAF)  FOR  Urban  Areas— Contin- 
ued 


0.9727 

0.9812 

0.9985 

0.9990 

1.3084 

1.2021 

0.9712 

0.9802 

0.8675 

0.9072 

0.8605 

0.9022 

1.0985 

1.0664 

0.8885 

0.9222 

0.8229 

0.8750 

0.8912 

0.9242 

0.8967 

0.9281 

0.8537 

0.8973 

0.8719 

0.9104 

0.9486 

0.9645 

1.0170 

1.0116 

0.8727 

0.9110 

0.7866 

0.8484 

1.0320 

1.0218 

0.9446 

0.9617 

Urt>an  area  (constituent 

Wage 
index 

counties  or  county  equiva- 
lents) 

GAF 

Centre,  PA 

Steubenviile-Weirton.  OH- 

WV 

0.8013 

0.8592 

Jefferson,  OH 

Brooke,  WV 

Hancock,  WV 

Stockton-Lodi.  CA 

1.1147 

1.0772 

San  Joaquin.  CA 

Sumter,  SC 

0.7691 

08355 

Sumter,  SC 

Syracuse,  NY  

09669 

0  9910 

Cayuga,  NY 

k^adison,  NY 

Onondaga,  NY 

Osvifego,  NY 

Tacoma.  WA  .. 

1.0165 

1  0113 

Pierce,  WA 

Tallahassee,  FL 

0.83.39 

0.8830 

Gadsden,  FL 

Leon,  FL 

•Tampa-St.  Petersburg- 

Cleanwater,  FL 

0.9351 

0.9551 

Hernando,  FL 

Hillsborough,  FL 

Pasco,  FL 

Pinellas,  FL 

Terre  Haute,  IN  

0.8599 

0.9018 

Clay.  IN 

Vermillion,  IN 

Vigo,  IN 

Texarkana.  AR-Tex- 

arkana.  TX 

0.8085 

0  8645 

Miller.  AR 

Bowie,  TX 

Toledo.  OH 

0.9970 

0  9979 

Fulton,  OH 

Lucas,  OH 

Wood,  OH 

Topeka,  KS  

0.9221 

0.9460 

Shawnee,  KS 

Trenton,  NJ  

1.0103 

1.0070 

farcer,  NJ 

Tucson.  AZ 

0.9843 

0.9892 

Pima,  AZ 

Tulsa,  OK 

0.8311 

0.8810 

Creek.  OK 

Osage,  OK 

Rogers,  OK 

Tulsa,  OK 

Wagoner.  OK 

Tuscakx)sa,  AL  

0.851 1 

0.8955 

Tuscakx)sa,  AL 

Tyler,  TX 

0.9119 

0.9388 

Smith,  TX 

Utica-Rome.  NY  

0.8705 

0.9094 

Herkimer.  NY 

Oneida,  NY 

VaHejo-Fairfield-Napa,  CA 

1.2013 

1.1338 

Napa,  CA 

Solano.  CA 

Ventura,  CA 

1.2161 

1.1434 

Ventura,  CA 

Victoria,  TX 

0.8928 

0.9253 

Victoria.  TX 

Vineland-Millvine- Bridge- 

ton,  NJ  

1.0046 

1.0031 

Table  4a.— Wage  Index  and  Capital 
Geographic  Adjustment  Factor 
(GAF)  FOR  Urban  Areas— Contin- 
ued 


Urt>an  area  (constituent 

Wage 
index 

counties  or  county  equiva- 
lents) 

GAF 

Cumbertand,  NJ 

VlsaHa-Tulare-Porten^ille, 

CA 

1.0667 

1.0452 

Tulare,  CA 

Waco.  TX  

0.7748 

0.8397 

McLennan.  TX 

•Washington,  DC-MD-VA- 

WV  

1.0828 

1.0560 

District  of  Cokjmbia,  DC 

Calvert,  MO 

Charles.  MO 

Frederick.  MO 

Montgomery,  MO 

Prince  Georges,  MD 

Alexar»dria  &ty,  VA 

Arlington,  VA 

Clarke,  VA 

Culpepper.  VA 

Fairfax,  VA 

Fairfax  City,  VA 

Falls  Church  City,  VA 

Fauquier,  VA 

Fredericksburg  City,  VA 

King  George,  VA 

Loudoun.  VA 

Manassas  City,  VA 

Mar>assas  Park  City,  VA 

Prince  WiHiam,  VA 

Spotsylvania,  VA 

Stafford,  VA 

Warren,  VA 

Berkeley,  WV 

Jefferson,  WV 

Waterloo-Cedar  Falls,  lA  .. 

0.8726 

0.9109 

Black  Hawk,  lA 

Wausau,  Wl 

0.9774 

0.9845 

Marathon,  Wl 

West  Palm  Beach-Boca 

Raton,  FL 

1.0254 

1.0173 

Palm  Beach,  FL 

Wheeling,  OH-WV 

0.7694 

0.8357 

BelnwntOH 

MarshaH,  WV 

Ohto.  WV 

Wichita,  KS 

0.9777 

0.9847 

Butler.  KS 

Harvey,  KS 

Sedgwick,  KS 

Wichita  FaHs,  TX 

0.7951 

0.8547 

Archer.  TX 

Wichita.  TX 

Williamsport,  PA 

0.8503 

0  8949 

Lycomrng,  PA 

Wilmington-Newark,  DE- 

MO   

1.0667 

1.0452 

New  Castle,  OE 

Cecil,  MD 

Wilmington,  NC  

0.9037 

0.9330 

New  Hanover.  NC 

Bnjnswk*.NC 

Yakima,  WA  

0.9421 

0.9600 

Yakima.  WA 

Yoto,  CA 

1.1391 

1.0933 

Yoto.  CA 

Yo*K  PA  

0.9075 

0.9357 

Yofit,  PA 

Youngstown-Wanwi,  OH  . 

0.9327 

0.9534 
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Table  4a.— Wage  Index  and  Capital 
Geographic  Aojustmemt  Factor 
(GAF)  FOR  Urbam  Areas— Contin- 
ued 


Uitorv  af«a  (corMtituerrt 
counties  or  county  equiva- 
lents) 

Wage 

inftn 

G*f 

Coiuinbiana,  OH 

Mahoning,  OH 

Trumbul.OH 
Yuba  City.  CA  

StUlar.CA 

Yuba.CA 
Yuma,  AZ 

1.(^85 
0.96t7 

1.0387 
0.9736 

Yufna,AZ 

Table  4b.— Wage  Index  and  Capital 
Geographic  AojusTMEm  Factor 
(GAF)  FOR  Rural  Areas 


Nonuctoanarea 


Aiabaow 

Alaska 

Arizona  

Arkansas  — 

CaOiomta „ 

Cokwado  _ 

Connecticut  

Oetaware  

Ftoftda  

Geocgia  ..-.^ — 

Hawaii  -..„ 

Idaho 

IMnois  

Indiaiia  ...__.„ 

knm 

Kansas ^ 

Kentucky  _ ~ 

Loutsiana  — 

Maiw _ 

Maryland 

Massachusetts  .. 

IWHchigan _. 

Mhmesota  .~ 

Mtssissippr 

Missouri  ..« <... 

Montana  ^^ 

Netnaska  _ 

Nevada «.. 

New  Hampshire , 
New  Jersey »  ..... 

New  Mexico 

New  York 

North  Carolina  .. 
North  Dakota  .... 

Ohio 

Oklahoma - 

Oregon  ...„.„ 

Pennsytvania  .... 

Puerto  Rico  

Rhoee  Island «  .. 
Sooth  Carotin*  . 
Sooth  Dakota  ... 

Tennessee 

TsMas 

Utai« 


Wage 
index 


WMhinftoe  .. 
WeflfVfrginia 
VWeeoMin  ..... 


0.6336 
1.2939 
0.848S 
0.6871 
0.9727 
0J1S7 
1.2S45 
0.8359 
0J515 
0J573 
1.0041 
0J471 
0.7316 
07633 
07327 
0.7069 
0.7511 
0.7118 
0.8493 
0.8618 
1.0741 
0.8616 
0.8141 
0.6657 
0.7331 
0.8029 
0.7168 
0.9324 
0.9684 

"o.7«Je 

0.8560 
0.7804 
0.7204 
08122 
0.6884 
©.9176 
0.8784 
0.^56 

"o'mii 

0.6960 
0.7536 
0.7S22 
0.9005 
0.87% 
0.7666 
0.9348 
0.7909 
0.8290 


GAF 


0  7783 

1  1930 
0.8838 
C.7734 
0J812 
0J727 
1.1680 
08845 
a8958 
0.8267 
1.0568 
0.^26 
0.8C73 
0  8356 
0  8082 
0.7886 
0.8220 
0.7923 
0.8942 
0J032 
1.0502 
0.9030 
0.8686 
0.7568 
0.8085 
0.8604 
0.7961 
0.9532 
0.9783 

678197 
0.8990 
0.8438 
07989 
0.8672 
0.7744 
0.9428 
09150 
0.6437 


Table  4b.— wage  Noex  and  Capttal  Table  4c.— Wage  Index  and  Capital 
Geographic  Adjustment  Factor  Geograpwc  Adjustment  Factor 
(GAF)  FOR  Rural  Areas— Conttn-       (GAF)  for  Hospttals  that  are 


ued 


Nonurt>an  area 

Wage 

Index 

GAF 

Wyoming 

0.7833 

a84«0 

*AM  counties 
art>an. 


within  the  State  are  ctassillad 


Table  4c.— Wage  \mxx  at©  Capital 
Geographic  Adjustment  Factor 
(GAF)  FOR  Hospttals  that  are 

RECLASSIFiED 


Area  reclassified  to 


•.8S6 
0.7802 
0.8239 
0.8226 
0.9323 
0  9137 
08328 
0.9849 
6.8560 

aseot 


GA 

Albany-Schenectady-Tpoy. 

NY _ 

ARxx^i>erque,  NM  

Atexandria,  LA 

Ary^horage,  AK _ 

Anchorage,  AK  (Ruia^ 

Alaska  Hospitals) 

Atlanta.  GA „ 

Augusta  Aiken,  GA-SC  .... 

Baton  Rouge,  LA 

Benton  HartMX,  Ml „ 

Benton  Harbor.  Ml  (Rural 

Michigan  Hoep.) 

BWings.  MT 

Bikjjd-Gutfport,  MS  . — 

Binghamton,  NY » 

B»fnMnghain.  AL 

Bismarck,  NO  

Bostofv6rockto«^4tashua, 

MA-NH  

Brazona.  TX  ~ 

Bryan-CoMege  Station,  TX 

Caguae,  PR —. 

Caguas,  PR  (Rural  Puerto 

Rico  Hospitals)  

Charleston-North  Chaites- 

ton,  SC » 

Charteston,  WV 

ChiMtotto  GastuiMi  Doth 

HHL  NC-SC  

Chattanooga,  TN-GA  

Chicago,  IL 

Chieo-Paradiee,  CA 

Cincinnati.  OH-KY-W  

Cleveland-Locaifv-Elyrta, 

OH  

i  Cetumbia,  MO 

'  Co»wnb«s,  OH 

Dallas,  TX 

Davenport-Rock  Island- 

Moime.  lA-IL  

Dayton-SpnngfieW,  OH  .... 

Denver,  CO  

Des  MiBlnee,  lA 

Dothan,  AL 

Dubuque.  WV — 

OuMh-Supenor,  MN-M  ... 

Dwichees  County,  NY 

EMhait-Goshen,  IM 

Eugene-Sphngfieidv  OR  ... 
Faigo-Moorheadv  NO^MM 


wage 

index 


0.8493 

0.9033 
C9861 
0.9130 
1.220t 

1.2939 
0.9«» 
0.8899 
0.8059 
07923 


GAF 


0.8042 

0.9327 
09905 
0.9396 
1.1469 

1.1930 
0.9587 
0.9232 
09061 
0.8626 


RECLASSIFIED — Continued 


0.8616 

0.9030 

1.1331 

1.0693 

0il992 

0.S298 

0.7807 

0.9441 

08020 

0.9170 

0.9006 

09300 

0.0475 

0.8929 

1.1500 

1.1006 

0.8441 

0.8904 

0.8864 

0  9207 

0.5039 

06254 

05256 

0.6437 

0.8947 

0.9260 

08786 

0.9152 

0.9048 

0.9758 

0.8929 

0.9254 

1.0693 

1.0402 

1.0071 

1.0048 

C9646 

0.9680 

0.9600 

0.9786 

0.8907 

0.9201 

0.9902 

0.9033 

0.9040 

0J758 

0.8300 

0.8802 

0.9424 

a90B2 

1.0021 

t.0655 

0J676 

eJ073 

1iJ79© 

1.0634 

0.7793 

0M30 

O.0S24 

9.8010 

0.9100 

0.942> 

0.0029 

1.0423 

0.8390 

0.8007 

0^9400 

0.9041 

•.»Tt1 

1  a9a02 

Ana  redassified  to 


Fayanevlle,  NO „... 

Flint,  Ml  » »....«...« 

Ftoience.  AL 

Florence.  SC 

Fort  Laudaidate.  FL 

Fort  Pto^c*4^)ft  St  Lube, 

FL 

Fort  Smith.  AR  

Fort  WSalton  Beach,  Fl 

Fort  Wa^^ie,  W — .„. 

Fort  Wbrt>-Ai«ngton,  TX  ~ 

Fresno.  CA 

Gadsden,  AL 

Glens  Fads.  NY  ..._ _. 

Great  Fals,  MT  

Green  Bay,  Wl  — 

GreeriMlle-Spartar^burg- 

Anderson,  SC 

HanisburQ-Let>anon-Car- 

isle.  PA - 

Hartford.  CT  

Honolulu.  HI 

Houston.  TX  

Huntingtan-Ashland,  WV- 

KY-OH  _ 

HuntsviBe,  AL ~. 

Indictf^apolis,  IN  

Jackson.  MS 

Jacitton,  TN  — 

Jahf»on  Ctty-Kingsport- 

Bilstol,  TN-VA - 

JopHn.  MO  ...- 

Katamazoo-BatVecreek, 

Ml  

Kansas  City,  KS-MO 

Koiajmo,  IN  

Lafayette,  I.A  .. — 

Lalayetle,  IN _. .. 

Lan«ng-East  Lansing,  Ml 

Lexington,  KY „ „ 

Lima.  OH 

Unoom,  NE 

URIe  Rock-North  LiVe 

Rock,  AR  

Lee  Angeles-Long  Beech, 

Macen,  GA  — _ 

MawifielJ.  OH - 

MedtPrt-Ashland,  OR  

;,  TN-AR-MS 

FL 

MtonL  FL  (Rural  Florida 

Only) > 

MkMtosex-Somerset- 

Hunterdon,  NJ 

MMvaukee.  Wi 

Minmapotis-Sl.  Paii.  MN- 

m 

,  CA 

LA 

MOMleamery,  AL 

Myrtle  Beach.  SC 

Haahile,  TN 

New  HavervBndiBport- 

Slwirfo«d4>anbunr-Wa- 

teitoury.  CT— „...-„ 

N6W  tOfwocv-No^wicf^  C  • 


Waoe 
Index 

GAF 

0.8281 

08789 

1.0688 

1.0467 

0.7707 

0.8366 

0.8671 

e.9070 

1.0573 

1.0389 

0.9076 

0.9015 

0.7611 

0.8296 

0.8681 

0.9064 

0.8093 

8.9228 

0.9650 

0.9690 

1.0244 

1J>166 

a7747 

assee 

0.9393 

0.9680 

0.8806 

0J237 

0.8852 

0.9199 

0.8715 

asioi 

0.9995 

0.9697 

1.1968 

1.1309 

1.0995 

1.0671 

0.9008 

09837 

0.8817 

0.9174 

0.7964 

0.8549 

0.9871 

0.9911 

0.7519 

08226 

a8007 

0.8588 

0.8472 

08927 

0.7697 

0.8359 

1.07« 

1.0507 

0.9538 

0.9681 

0.8440 

08903 

0.8144 

0.8688 

0.8415 

0.8886 

6.9633 

0.9747 

0.8291 

0  8796 

0.8441 

0.8904 

0.8469 

0.8924 

0.8306 

0.8806 

1.2719 

1.1790 

0.9254 

09483 

0.81  S8 

08668 

0.9768 

0.9841 

a8341 

0.8832 

a7704 

08364 

08515 

oaes8 

1.0661 

1.0441 

0.9240 

09473 

1.0065 

1.0578 

1.1471 

1.0065 

0.7663 

08334 

6.7564 

O8260 

0.7906 

0.8514 

0.9106 

09378 

1.2208 

1.1516 

1.1689 

1.1663 
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Table  4c.— Wage  Index  and  Capital 
Geographic  Adjustment  Factor 
(GAF)  FOR  Hospitals  that  are 
Reclassified— Continued 


Area  reclassified  to 


New  Orleans,  LA 

New  Yo»K  NY  

NewaiK  NJ 

Newtxirgh,  NY-PA 

Oakland.  CA 

Odessa-Mktand,  TX  

OWahonw  City.  OK 

Otympto.  WA  

Omaha.  NE-IA 

Orange  County.  CA 

Owenetooro.  KY 

Peoito-Pekin.  IL 

PhiiacMpnta.  PA-NJ  

Pittsburgh.  PA  

Portland-Vancouver,  OR- 

WA 

ProvoOrem,  UT 

Puebto,  CO 

Raleigh- Durham-Chapel 

Hill.  NC  

Reno,  NV 

RoanoKe.  VA 

Saginaw-Bay  City-Mid- 
land. Ml 

St.  Clood,  MN 

St.  Louis.  MO-IL 

SaOnas.  CA  

SaN  Lake  City-Ogden,  UT 

San  FrafKasco.  CA 

San  Juan.  PR 

Santa  Fe.  NM 

Santa  Rosa.  CA  

SeatOe-BeUevue-Everett. 

WA 

ShermarvDenison,  TX 

South«end.  IN 

SpringfieW.  IL  

Syraojse,  NY 

Tampa-St.  PeterstMjrg- 

Qearwater.  FL 

Texarkana,  TX-Texaikana, 

AR 

Topeka,  KS  

Tucson,  AZ 

Tutea.  OK 

Tyler,  TX 

Victoria,  TX 

Wateiloo-Ce(tar  Fails,  lA '.'. 

Wausau.  Wl 

WtaWta.  KS 

Rural  Alat>ama 

Rural  Georgia 

Rural  Kentucky 

Rural  Kentucky  (Rural  TN 

Hospitals) 

Rural  Louisiana 

Rural  Michigan  

Rural  Minr>esota 

Rural  North  Carolina 

Rural  South  Dakota 

Rural  South  Dakota  (Rural 

ND  Hospitals)  

Rural  Utah ^ 

Rural  Virginia 

Rur^  West  Virginia 


Wage 
index 


0.9443 
1.4020 
1.1145 
0.9908 
1.4369 
0.8735 
0.8455 
1.0326 
0.9900 
1.3409 
0.7654 
0.8249 
1.1160 
0.9786 

1.1051 
0.9609 
0.8260 

0.9521 
1.2009 
0.8358 

0.9549 
0.9711 
0.9192 
1.3087 
0.9669 
1.4086 
0.4969 
0.9503 
1.2827 

1.0985 
0.8912 
0.9305 
0.8727 
0.9749 

0.9351 


GAF 


0.9615 
1.2604 
1.0771 
0.9937 
1.2818 
0.9115 
0.8914 
1.0222 
0.9931 
1.2225 
0.8327 
0.8765 
1.0781 
0.9853 

1.0708 
0.9731 
0.8773 

0.9669 
1.1336 
0.8844 

0.9689 
0.9801 
0.9439 
1.2023 
0.9772 
1.2644 
0.6194 
0.9657 
1.1859 

1.0664 
0.9242 
0.9519 
0.9110 
0.9827 

0.9551 


0.8085 

0.8645 

0.9221 

0.9460 

0.9843 

0.9892 

0.8311 

0.8810 

0.9012 

0.9312 

0.8659 

0.9061 

0.8726 

0.9109 

0.9225 

0.9463 

0.9356 

0.9554 

0.6935 

0.7783 

0.7573 

0.8267 

0.7511 

0.8220 

0.7536 

0.8239 

0.7118 

0.7923 

0.8616 

0.9030 

0.8141 

0.6686 

0.7804 

0.8438 

0.6960 

0.7802 

0.7168 

0.7961 

0.9025 

0.9322 

0.7656 

0.8328 

0.7969 

0.8560 

Table  4d.— Average  Hourly  Wage 
FOR  Urban  areas 


Urt>an  area 


Abflene,  TX 

AguadiHa.  PR 

Akron.  OH 

Albany,  GA  

Albany-Schenectady-Troy.  NY 

Albuquerque.  NM  

Alexandria.  LA 

AllentowrvBethlehem-Easton.  PA- 
NJ  

Altoona.  PA  

Amarillo.  TX 

AnctxHage.  AK 

Ann  Art)or.  Ml  

Anniston.  AL  

Appieton-Oshkosh-Neenah,  Wl 

Aredbo,  PR  

Asheville.  NC 

Athens,  GA 

Atlanta.  GA 

Atlantic  City-Cape  May,  NJ 

Augusta- Aiken,  GA-SC 

Austin-San  Marcos,  TX  

Bakersfield,  CA 

Baltinxjre,  MD 

Bangor.  ME  

Bamstable-Yarmouth,  MA 

Baton  Rouge,  LA 

Beaumont-Port  ArttHjr,  TX 

Bellingham,  WA 

Benton  Harbor.  Ml 

Bergen-Passaic,  NJ 

Billings,  MT 

Bik)xi-Gulfport-Pascagouia.  MS  

Btnghamton.  NY  

Bimiingham,  AL 

Bismarck,  ND 

Bloomington,  IN 

Bloomington-Normal.  IL 

Boise  City.  ID  

Boston-Boston-Nashua.  MA-NH  .... 

BouWer-Longnwnt.  CO  

Brazoria.  TX  

Bremerton,  WA 

BrownsvHIe-Harfingerv-San  Benito, 
TX  

Bryan-CoHege  Statkxi.  TX 

BuffakvNiagara  Falls,  NY 

Burlington.  VT 

Caguas.  PR  

Canton-Massillon.  OH  

Casper.  WY 

Cedar  Rapids.  lA 

Champaign-Urt)ana,  IL 

Charieston-North  Charteston.  SC  .. 

Chaiieston.  WV  

Chartotte-Gastonia-Rock  Hill,  NC- 
SC 

Charlottesville.  VA 

Chattanooga.  TN-GA 

Cheyenne,  WY „ 

Chicago.  IL 

Chico-Paradtse,  CA 

Cincinnati.  OH-KY-IN  

OaiksvUle-Hopkinsville.  TI^KY 

Cleveland-Lorain-Elyria,  OH 

Cok>rado  Springs.  CO 

Columbia.  MO  

Columbia,  SC 

Columt)U8,  GA-AL  


Average 
hourly 
wage 


15.2428 
9.5376 
15.9696 
14.6612 
15.5936 
16.9473 
15.7609 

17.3217 
16.1256 
14.9613 
21.0609 
21.6446 
13.8059 
15.0928 
6.3951 
15.8386 
14.3693 
16.2225 
18.2697 
15.3613 
15.8961 
18.7418 
17.3241 
15.8649 
23.0459 
14.9472 
15.4227 
19.2426 
13.6759 
19.5203 
15.5216 
13.9062 
15.7043 
15.5459 
15.1194 
14.7166 
14.7875 
15.3344 
19.8567 
16.9518 
15.8292 
16.4485 

14.6360 
15.6292 
15.7378 
16.3272 
8.1607 
15.0487 
14.5147 
14.6304 
15.0530 
15.4444 
15.1664 

16.6550 
16.3597 
15.6884 
13.0128 
18.2865 
17.3847 
16.4814 
11.7823 
16.9469 
16.3362 
16.0745 
15.2795 
13.0533 


Table  4d.— Average  Hourly  Wage 
FOR  Urban  areas— Continued 


Urt>an  area 


Columbus.  OH 

Corpus  Christl.  TX 

Cumberland,  MD-WV  

DaHas.  TX 

Danville.  VA 

Davenport-Moline-Rock  Island,  lA- 

IL  

Dayton-Springfiekj,  OH  

Daytona  Beach,  FL  

Decatur,  AL  

Decatur.  IL ~ 

Denver,  CO  

Des  Moines.  lA 

Detroit  Ml 

Dottian,  AL  

Dover,  DE 

Dubuque,  lA  

Duluth-Superior.  MN-WI  

Dutchess  County.  NY 

Eau  Claire,  Wl  

El  Paso.  TX  _ 

Elkhart-Goshen,  IN 

Elmira.  NY  

EnkJ.  OK 

Erie,  PA 

Eugene-Springfield.  OR  

Evansviile,  Henderson,  IN-KY 

Fargo-Moorhead.  ND-MN 

Fayetteville.  NC  

FayettevUle-Springdale-Rogers,  AR 

Flint.  Ml 

Rorence,  AL 

Ftorence.  SC  

Fort  Collins-Loveland.  CO 

Fort  Lauderdale.  FL 

Fort  Myers-Cape  Coral.  FL  

Fort  Pierce-Port  St.  Lucie,  FL 

Fort  Smith.  AR-OK  

Fort  Walton  Beach,  FL 

Fort  Wayne.  IN  

Fort  Worth-Artington,  TX 

Fresno.  CA  _ 

Gadsden,  AL  

Gainesville.  FL 

Galveston-Texas  City,  TX  

Gary.  IN  

Glens  Falls,  NY  

GokJst)oro.  NC 

Grand  Forks.  ND-MN  

Grand    Rapids-Muskegon-Holland, 

Ml  

Great  Falls.  MT  

Greeley.  CO  

Green  Bay.  W! 

Greensboro- Winston-SalenvHigh 

Point.  NC  

Greenville.  NC 

Greenvilte-Spartanburg-Anderson, 

SC ; 

Hagerstown,  MD 

HamiltorvMkldtetown,  OH  

Harrist>urg^.ebar)on-Cartisie,  PA  ... 

Hartford.  CT 

Hickory-Morganton,  NC 

Honolulu.  HI 

Hounwi.  LA  

HoiiSton  TX 

Huntington- Ashliid.Wv'-KY-w"!. 

Huntsville,  AL  


Average 
hourty 
wage 


17.0935 
14.3870 
13.9876 
16.6570 
13.6045 

14.3268 
16.2585 
15.2349 
13:8006 
13.8290 
18.8756 
14.9768 
18.6254 
13.4521 
15.0658 
14.3690 
15.8224 
18.3373 
14.6399 
16.4626 
14.7770 
14.7734 
13.7836 
15.8276 
16.3648 
15.3706 
16.4981 
14.7062 
12.5094 
18.4508 
12.7308 
14.9671 
17.0633 
18.1586 
16.0177 
18.0857 
13.1172 
15.2332 
15.2786 
16.4673 
17.6839 
13.3587 
15.3822 
17.0298 
16.5894 
16.0572 
14.4976 
15.1824 

16.8377 
15.2809 
15.0424 
15.2804 

16.0242 
16.1067 

15.0442 
15.2431 
15.8440 
17.2197 
20.8621 
15.1912 
18.9797 
13.4037 
17.1024 
15.4852 
14.0820 
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Table  4d.— Average  Hourly  Wage 
FOR  Urban  areas— Continued 


Urban  area 


Average 
hourly 
wage 


Indianapolis,  IN 

Iowa  City.  lA 

Jackson,  Ml  

Jackson,  MS 

Jackson,  TN  

Jacksonville,  FL 

Jacksonville,  NC 

Jamestown,  NY  

Janesvtile-Belott,  Wl  

Jersey  City,  NJ  

Johnson  City-Kingsport-Bristol.  TN 

VA  

Johnstown,  PA 

Joplin,  MO  

Kalamazoo-Battie  Creek.  Ml  

Kankakee,  IL  

Kansas  City,  KS-MO  

Kenosha,  Wl 

Kllleen-Temple,  TX 

Knoxville,  TN  

Kokomo,  IN 

LaCrosse,  Wl 

Lalayette,  LA  

Ulayefle,  IN  

Lake  Charles,  LA 

Lakeland-Winter  Haven.  FL  

Lancaster,  PA 

Lansing-East  Lansing,  Ml 

Laredo,  TX 

Las  Cruces.  NM 

Las  Vegas,  NV-AZ  

Lawrence,  KS  

Lawton,  OK 

Lewiston-Aubum,  ME  

Lexington,  KY  

Una.  OH  

LirKOln,  NE  

Little  Rock-North  Little  Rock,  AR  ... 

Longview-Marshall,  TX 

Los  Angeles-Long  Beach.  CA 

Louisville,  KY-IN  

Lubbock,  TX  

Lynchburg,  VA 

Macon,  GA  

Madison,  Wl  

Mansfield,  OH 

Mayaguez,  PR 

McAJIen-Edlnburg-Mtssion.  TX  

Medtord-Ashland,  OR 

Melboume-Titusville-Palm  Bay,  FL 

Memphis,  TN-AR-MS  

Merced,  CA  

Miami,  FL .r. ~ 

MkWIesex-Somerset-Hunterdon, 

NJ  

Milwaukee-Waukesha,  Wl 

Minneapolis-St  Paul.  MN-WI  

Mobile.  AL  

Modesto,  CA 

Monmouth-Ocean,  NJ  

Monroe,  LA , 

Montgomery,  AL 

Muncie,  IN  

Myrtle  Beach,  SO  

Naples,  FL 

Nashville.  TN 

Nassau-Sutfolk.  NY 

New     Haven-Bridgeport-Stamford- 
Danbury-Waterbury.  CT 


Table  4d.— average  hourly  Wage 
FOR  URBAN  AREAS— Continued 


Urban  area 


17.0389 
16.7544 
16.0144 
12.8638 
13.8213 
15.4805 
12.4243 
13.2714 
145269 
18.8943 

14.6243 
15.1922 
13.2863 
18.8930 
14.5998 
16.4648 
15.2700 
17.5544 
15.9627 
14.8730 
14.5157 
13.9831 
14.5264 
14.0403 
14.3878 
16.4341 
16.6290 
12.0031 
15.3965 
18.4945 
15.1783 
14.5916 
16.6482 
14.2745 
14.5715 
15.3702 
14.3384 
15.0533 
21.9551 
16.2382 
14.9804 
14.1996 
16.7503 
17.2224 
14.0825 
9.3158 
14.6669 
16.0752 
16.1502 
14.7522 
17.2976 
18.2567 

18.8082 
15.9496 
18.7387 
13.4667 
19.8014 
17.7266 
13.2274 
12.9554 
14.7522 
14.1760 
16.6512 
15.7168 
23.2995 

21.2015 


New  Loodon-Norwtch.  CT  

New  Orleans.  LA 

New  York,  NY 

Newark.  NJ 

Newburgh,  NY-PA  

Nortolk-Virginia        Beach-Newport 

News,  VA  

Oakland.  CA 

Ocala.  FL 

Odessa-MkHand.  TX 

Oklahoma  City.  OK  

Olympte.  WA  

Omaha.  NE-IA 

Orange  County,  CA 

Orlando,  FL  

Owensboro,  KY  

Panama  Crty,  FL  

Parttersburg-Marlerji.  WV-OH  

Pensacola,  FL  

Peoria-Pekin.  IL 

Philadelphia,  PA-NJ  

Phoenix-Mesa,  AZ 

Pine  Bluff.  AR 

Pittsburgh,  PA  

Pirtsfield,  MA  

Ponce,  PR  

Portland,  ME 

Portland-Vancouve',  OR-WA  

ProvkJence-Warwtex.  Rl  

Provo-Orem.  UT 

Pueblo.  CO 

Punta  Gorda.  FL 

Racine,  Wl 

Raleigh-Durham-Chape)  Hill.  NC  ... 

Rapid  City,  SD 

Readir>g,  PA  

Redding,  CA 

Reno,  NV 

Richland-KennewicvPasco,  WA  .... 

Richmond-Petersbirg,  VA 

Riverside-San  Berrardirx),  CA 

Roanoke,  VA 

Rocfiester,  MN  

Rochester,  NY 

Rockford.  IL 

Rocky  Mount.  NC 

Sacramento,  CA 

Saginaw-Bay  CIty-Mtdland,  Ml 

St  Ckxjd,  MN 

St  Joseph,  MO  ~ 

St  Louis.  MO-IL  

Salem.  OR , 

SaBnas,  CA 

Salt  Lake  City-Ogdan.  UT 

San  Angelo,  TX 

San  Antonio,  TX  

San  Diego,  CA  

San  Francisco,  CA 

San  Jose,  CA  

San  Juan-Bayamor,  PR 

San  Luis  Obispo-Atascadero-Paso 

RoWes,  CA 

Santa       Bart>ara-Santa       Maria- 

Lompoc,  CA 

Santa  Cruz-Watsonville,  CA 

Santa  Fe,  NM  

Santa  Rosa,  CA  

Sarasota-Bradenton,  FL 

Savannah,  GA 


Average 
hourly 
wage 


19.8762 
16.2855 
24.2016 
20.4375 
17.6526 

14.7428 
24.5895 
14.6554 
15.0776 
14.5953 
17.8255 
17.0887 
21.5261 
16.8863 
13.2122 
14.4288 
13.3748 
14.5499 
14.4402 
19  4459 
17.6465 
15.0421 
17.1758 
18.9899 

8.9188 
16.2826 
19.0763 
18.5006 
17.1937 
14.2589 
15.7648 
15.2123 
16.4360 
14.1890 
15.6775 
20.0625 
20.7293 
15.9052 
15.1929 
20.9353 
14.3877 
17.3966 
16.8499 
15.0320 
14.8904 
20.9985 
16.4403 
16.9596 
15.2095 
15.8494 
16.2476 
22.7627 
16.4651 
13.6142 
14.1713 
20.5556 
24.5559 
24.6056 

8.5769 

21.4715 

20.0870 
21.9981 
17.2367 
22  5856 
16.7642 
14.9751 


Table  4o.— Average  Hourly  Wage 
FOR  URBAN  areas— Continued 


Urt)an  area 


Scranton-Wilkes      Barre-Hazleton, 

PA  

Seattle-Bellevue-Everett,  WA 

Sharon,  PA  

Shetxjygan.  Wl 

Sherrran-Denison,  TX 

Shreveport-Bossier  City.  LA 

Sioux  aty.  lA-NE  

Sioux  Falls.  SD 

South  Bend.  IN 

Spokane,  WA  

Springfiekl,  IL  - 

SpringfiekJ,  MO 

Springfiekl,  MA „ 

State  College,  PA 

Steubenville-Weirlon,  OH-WV 

Slockton-Lodi,  CA  

Sumter.  SC 

Syracuse,  NY  

Tacoma,  WA 

Tallahassee,  FL 

Tampa-St.  Petersburg-Cleanwater, 
FL  

Terre  Haute,  IN  

TexarVana,  TX-Texarkana.  AR  

Toledo,  OH  

Topeka,  KS 

Trenton,  NJ 

Tucson,  AZ  • 

Tulsa.  OK  . 

Tuscaloosa, 

Tyler,  TX 

Utica-Rome,  NY  

Vallejo-Fairfield-Napa,  CA 

Ventura,  CA  

Victoria,  TX  

Vinetand-Millville-Bridgeton,  NJ 

Visalia-Tulare-Porten/ille,  CA  

Waco,  TX 

Washington.  DC-MD-VA-WV  

Watertoo-Cedar  Falls.  lA 

Wausau,  Wl 

West  Palm  Beach-Boca  Raton,  FL 

Wheeling,  WV-OH  

Wichita,  KS 

Wichita  Fans,  TX  

Williamsport,  PA  

Wilmington-Newark,  DE-MD  

Wilmington,  NC  

Yakima.  WA 

YokJ,  CA  

York,  PA  

Youngstown-Warren.  OH  

Yuba  City.  CA 

Yuma,  AZ  


AL 


Average 

hourly 
wage 


14.8535 

18.9627 

15.3367 

14.2050 

15.3671 

15.4784 

14.7364 

15.0515 

16.3751 

17.5559 

15.0651 

13.5780 

17.8144 

16.3064 

13.8318 

19.2415 

13.4801 

17.0361 

17.5469 

14.3948 

16.1114 
14.8434 
13.7395 
17.2103 
15.9172 
17.4405 
16.9839 
14.3472 
14.6920 
15.7416 
14.9019 
21.6135 
21.5700 
15.4109 
17.3413 
18.4141 
13.3752 
18.6909 
14.8989 
16.8715 
17.7005 
13.2821 
16.8772 
13.7258 
14.6785 
18.4130 
155999 
16.2629 
19.6627 
15.6647 
16.1008 
18.2712 
16.6005 


Table  4e.— Average  Hourly  wage 
FOR  Rural  Areas 


Nonurban  area 


Alabama 
Alaska  .... 
Arizona  .. 
Arkansas 
California 


Average 
hourly 
wage 


11.9571 
22.3107 
14.6513 
1 1 .8608 
16.7905 


I 
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Table  4e.— average  hourly  Wage 
FOR  Rural  Areas— Continued 


Nonuit>an  area 


Cokxado  ~... 
Cormecicul 
Delawara  .... 
FiorMa-.. 
Gaorgia  .. 


Ilinoto 


I 

Iowa _....... 

Kansas  ..._ 

Kentucky  _ 

Loutstana „, 

nnSlflQ    ■ . . •* ■•■■■••••I 

Maryland  _ 

Massactiu  latli 


Avaraga 
houily 
wage 


14.1494 

21.8549 

14.4299 

14.6864 

13.0720 

184430 

146223 

12.6290 

13.2797 

12.6461 

12  2027 

12.9646; 

12.2472 

14.6611 

14.8770 

18.5413 


Table  4E.— average  hourly  Wage 
FOR  Rural  AREAS— Continued 


Nonurtan  area 


Mictiigan  _. 
Minnawta  . 
Miaslaslppi 
Missouri  .- 
Montana  ._ 
Nebraska  .. 

Nevada  .._ „. 

New  Hampshite 
New  Jersey'  ... 

New  Mexico 

New  YorV 

North  Carolina  . 
North  Dakota  ... 

Ohks _ 

OMahoma  

Oregon  — 


Average 
hourly 
wage 


14B731 
14.0532  ' 
11.4821  j 
12.6551  i 
1X6589 
12.3729 
16-0944 
16.7167  I 

12.91*6 

14.77691 

13.4713 

12.4349 

14.0197 

11.8639 

15.8401 


Table  4€.— average  hourly  Wage 
FOR  Rural  AREAS— Continued 


I 


NoTHjrtoan  area 


PenrvyWania  .. 

Puerto  Rico 

Rhode  tslarxl  <  . 
South  Carolina 
South  Dakota  .. 

Tennessee  

Texas   

Utah _ 

Vemwnt  ._ 

Virginia  ..._ 

Washington  ...„ 
West  Virginia  .. 

Wisconsin  

Wyonwtg  _ 


Average 
hourly 
wage 


15.0077 
9.0352 

1^2754 
12.0147 
13.0082 
12.9852 
15.5784 
15.1308 
13.2159 
16.1360 
13.6687 
14.3243 
13.5214 


'  AH  counties  within  ttw  State  are  classified 
urt>an 


Table  5.— List  of  Diagnosis  Related  Groups  (ORGS).  Relative  Wek3HTing  Factors,  Geometric  Mean 
Length  of  Stay,  and  Length  of  Stay  Outlier  Cutoff  Points  Used  in  the  Prospective  Payment 
System 


Retail  ve 

Geo- 

melric 

Arithmetic 

Outlier 

weights 

mean 
LOS 

LOS 

threshold 

1  

01 

SURG 

craniotomy  age  >17  EXCEPT  FOR  TRAUMA  

3.1556 

10.5 

14.7 

34 

2  _ 

01 

SURG 

craniotomy  FOR  TRAUMA  AGE  >17  „ 

3.1381 

10.4 

14.6 

33 

3 

01 
01 

SURG' 
SURG 

CRANIOTOMY  AGE  0-17  

3.0176 
2.3847 

12.7 
8.1 

12.7 
120 

36 

4  

SPtNAL  PROCEDURES  .._ _ 

31 

5  - 

01 

SURG 

EXTRACRANIAL  VASCULAR  PROCEDURES __ 

1.5361 

4.8 

6.1 

28 

6  „ 

01 
01 

SURG 
SURG 

CAFtPAL  TUNNEL  RELEASE     

.6271 
2.5180 

2.1 

107 

3.4 

18.8 

25 

7  

PER1PH  &  CRANiAL  NERVE  &  OTHER  NERV  SYST  PROC 

34 

WTTHCC. 

8  - 

01 

SURG 

PERIPH  &  CRANJAL  NERVE  &  OTHER  NERV  SYST  PROC 
W/OCC. 

.8576 

2.9 

4.6 

26 

9  

01 

MED 

SPtNAL  DISORDERS  &  INJURIES  .- - 

1.3397 

6.7 

10.5 

30 

10  

01 

MED 

NERVOUS  SYSTEM  NEOPLASMS  WITH  CC  „     _.. 

1.2819 

7.1 

10.5 

30 

11   ...._ 

01 

MED 

NERVOUS  SYSTEM  NEOPLASMS  W/0  CC _ 

.7691 

4.2 

5.9 

27 

12  

01 

MED 

DEGENERATIVE  NERVOUS  SYSTEM  DISORDERS 

.9449 

6.6 

9.4 

30 

13  

01 

MED 

MULTIPLE  SCLEROSIS  &  CEREBELLAR  ATAXIA  _ 

.8106 

6.2 

7.8 

29 

14  

01 

MED 

SPECIFIC  CEREBROVASCULAR  DISORDERS  EXCEPT  TIA 

1.2056 

6.7 

9.3 

30 

15  ..„.. 

01 

MED 

TRANSIENT  ISCHEMIC  ATTACK  &  PRECEREBRAL  OCCLU- 
SIONS. 

.6766 

4.0 

51 

27 

16  ...._ 

01 

MED 

NONSPECJRC  CEREBROVASCULAR  DISORDERS  W  CC  ._ 

1.1141 

6.5 

8.8 

29 

17  

01 

MED 

NONSPECIFIC  CEREBROVASCULAR  DtSORDERS  WAD  CC 

.6648 

4  3 

5.6 

27 

18  

01 

MED 

CRANIAL  &  PERIPHERAL  NERVE  DISORDERS  WITH  CC  ... 

.9202 

5.6 

7.4 

29 

19  

01 

MED 

CRANIAL  &  PERIPHERAL  NERVE  DISORDERS  WO  CC  

.5927 

3.6 

5.1 

27 

20  

01 

MED 

NERVOUS  SYSTEM  INFECTION  EXCEPT  VIRAL  MENINGI- 
TIS. 
VIRAL  MENtNGrriS _._. 

2.0613 

8.4 

12.1 

31 

21   

01 

MED 

1.4304 

6.8 

9.1 

3C 

22  ...._ 

01 

MED 

HYPFRTFN.«yVF  FNT.FPHAl  nPATHY     

.7286 

4.1 

5.1 

27 

23 

01 
01 

MED 
MED 

NONTRAUMATIC  STUPOR  &  COMA __..       _     

.8407 
.9758 

4.1 
5.1 

6.0 
7.0 

27 

24 

SEIZURE  4  HEADACHE  AGE  >1 7  WITH  CC  ...._ ..._ 

26 

25  

01 

MED 

SEIZURE  &  HEADACHE  AGE  >17  W/O  CC  .„ 

.5426 

33 

43 

26 

26  ..™ 

01 

MEO 

SEIZURE  &  HEADACHE  AGE  0-17  

J87e 

3.6 

5.9 

27 

27  

01 

MED 

TRAUMATIC  STUPOR  &  OOMA.  COMA  >1  HR _ 

1J311 

4.0 

7,5 

27 

28  

01 

MED 

TRAUMATIC  STUPOR  &  COMA.  COMA  <1  HR  AGE  >17 

WITH  CC. 

1.2078 

5.8 

8^ 

29 

29  .. ._ 

01 

MEO 

TRAUMATIC  STUPOR  &  COMA.  COMA  <1  HR  AGE  >17  W/ 
OCC. 

.5941 

3.3 

4.8 

26 

30  

01 

MEO* 

TRAUMATIC  STUPOR  &  COMA.  COMA  <1  HR  AGE  0-17  .... 

.3660 

2.0 

2.0 

17 

31   

01 

MED 

CONCUSSION  AGF  >17  WITH  CC  , 

.7335 

4.2 

60 

27 

32  

01 

MEO 

CONCUSSION  AGE  >17  W/O  CC „ „ 

.4494 

2.5 

3.4 

22 

33  ...._ 

01 
01 

MED' 
MED 

CONCUSSION  AGE  0-17  

.2540 
1.1103 

1.6 
5.6 

1.6 
7.9 

9 

34  ..„_ 

OTHER  DISORDERS  OF  NERVOUS  SYSTEM  WITH  CC  

29 

35  ....- 

01 

MED 

OTHER  DISORDERS  OF  NERVOUS  SYSTEM  WO  CC  

.5656 

36 

4.9 

27 
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Table  5.— List  of  Diagnosis  Related  Groups  (ORGS).  Relative  weighting  Factors,  Geometric  Mean 
Length  of  Stay,  and  Length  of  Stay  Outlier  Cutoff  Points  Used  in  the  Prospective  Payment 
System— Continued 


36  .. 

37  .. 

38  .. 

39  . 

40  . 

41  . 

42  . 

43  . 

44  . 

45  . 

46  . 

47  . 

48  . 

49  . 

50  . 

51  . 

52  . 

53  . 

54  . 

55  . 

56  . 

57  . 

58  . 

59  . 

60  . 

61  . 

62  , 
63 

64 
65 
66 
67 
68 
69 
70 
71 
72 
73 

74 

75 
76 
77 
78 
79 

80 

81 
82 
83 
84 
85 
86 
87 


90 


02 
02 
02 
02 
02 
02 
02 

02 
02 
02 
02 
02 
02 
03 
03 
03 

03 
03 
03 
03 

03 
03 

03 

03 

03 

03 
03 
03 

03 
03 
03 
03 
03 
03 
03 
03 
03 
03 

03 

04 
04 
04 
04 
04 

04 

04 
04 
04 
04 
04 
04 
04 
04 
04 
04 


SURG 

SURG 

SURG 

SURG 

SURG 

SURG' 

SURG 

MED 

MED 

MED 

MED 

MED 

MED« 

SURG 

SURG 

SURG 

SURG 
SURG 
SURG' 
SURG 

SURG 
SURG 

SURG' 

SURG 

SURG' 

SURG 

SURG' 

SURG 

MED 
MED 
MED 
MED 
MED 
MED 
MED 
MED 
MED 
MED 

MED' 

SURG 

SURG 

SURG 

MED 

MED 

MED 

MED' 

MED 

MED 

MED 

MED 

MED 

MED 

MED 

MED 

MED 


Relative 
weights 


RETINAL  PROCEDURES 

ORBITAL  PROCEDURES  

PRIMARY  IRIS  PROCEDURES  

LENS  PROCEDURES  WITH  OR  WITHOUT  VITRECTOMY  .... 

EXTRAOCULAR  PROCEDURES  EXCEPT  ORBIT  AGE  >17  .. 

EXTRAOCULAR  PROCEDURES  EXCEPT  ORBIT  AGE  0-17 

INTRAOCULAR   PROCEDURES   EXCEPT   RETINA.   IRIS  & 
LENS. 

HYPHEMA 

ACUTE  MAJOR  EYE  INFECTIONS  - 

NEUROLOGICAL  EYE  DISORDERS  

OTHER  DISORDERS  OF  THE  EYE  AGE  >17  W  CO  

OTHER  DISORDERS  OF  THE  EYE  AGE  >17  W/O  CC 

OTHER  DISORDERS  OF  THE  EYE  AGE  0-17  

MAJOR  HEAD  &  NECK  PROCEDURES  

SIALOADENECTOMY  

SALIVARY  GLAND  PROCEDURES  EXCEPT 

SIALOADENECTOMY. 

CLEFT  LIP  &  PALATE  REPAIR  

SINUS  &  MASTOID  PROCEDURES  AGE  >17  

SINUS  &  MASTOID  PROCEDURES  /GE  0-17 

MISCELLANEOUS  EAR.  NOSE.  MOUTH  &  THROAT  PRO- 
CEDURES. 

RHINOPLASTY  

T&A        PROC.        EXCEPT        TONSILLECTOMY        &ADR 
ADENOIDECTOMY  ONLY,  AGE  >17. 

T&A        PROC,        EXCEPT        TONSILLECTOMY        &yOR 
ADENOIDECTOMY  ONLY.  AGE  0-17. 

TONSILLECTOMY    &/0R    ADENOIDECTOMY    ONLY.    AGE 
>17. 

TONSILLECTOMY  &/0R  ADENOIDECTOMY  ONLY,  AGE  0- 
17. 

MYRINGOTOMY  W  TUBE  INSERTION  AGE  >17 

MYRINGOTOMY  W  TUBE  INSERTIO'J  AGE  0-17 

OTHER  EAR.   NOSE.   MOUTH  &  'HROAT  O.R.   PROCE- 
DURES. 

EAR.  NOSE.  MOUTH  &  THROAT  MALIGNANCY 

DYSEQUILIBRIUM ~ 

EPISTAXIS 

EPIGLOTTITIS  - 

OTITIS  MEDIA  &  URI  AGE  >17  WITH  CO » 

OTITIS  MEDIA  &  URI  AGE  >17  W/O  CC - 

OTITIS  MEDIA  &  URI  AGE  0-17  ~ 

LARYNGOTRACHEITIS  

NASAL  TRAUMA  &  DEFORMITY  

OTHER  EAR.  NOSE.  MOUTH  &  THPOAT  DIAGNOSES  AGE 
>17. 

OTHER  EAR.  NOSE.  MOUTH  &  THFOAT  DIAGNOSES  AGE 
0-17. 

MAJOR  CHEST  PROCEDURES 

OTHER  RESP  SYSTEM  OR.  PROCEDURES  W  CC 

OTHER  RESP  SYSTEM  O.R.  PROCEDURES  W/O  CC  

PULMONARY  EMBOLISM  

RESPIRATORY  INFECTIONS  &  INFLAMMATIONS  AGE  >17 
WITH  CC. 

RESPIRATORY  INFECTIONS  &  INFLAMMATIONS  AGE  >17 
W/OCC. 

RESPIRATORY  INFECTIONS  &  INFLAMMATIONS  AGE  0-17 

RESPIRATORY  NEOPLASMS  

MAJOR  CHEST  TRAUMA  WITH  CC 

MAJOR  CHEST  TRAUMA  W/O  CC  - 

PLEURAL  EFFUSION  WITH  CC 

PLEURAL  EFFUSION  W/O  CC  

PULMONARY  EDEMA  &  RESPIRATORY  FAILURE 

CHRONIC  OBSTRUCTIVE  PULMONARY  DISEASE  

SIMPLE  PNEUMONIA  &  PLEURISY  AGE  >17  WITH  CC  

SIMPLE  PNEUMONIA  &  PLEURISY  AGE  >17  W/O  CC  


Geo- 
metric 
mean 
LOS 


.6087 
.7843 
.3716 
.4723. 
.5586 
.3782 
.5777 

.3814 
.5949 
.6047 
.7288 
.4047 
.4155 
1.7937 
.6732 
.6515 

.7697 
.7645 
.7124 
.5761 

.6412 
.9116 

.3203 

.4158 

.2704 

1.0307 

.3194 

1.0520 

1.1571 
.4952 
.4909 
.8481 
.7158 
.5126 
.3978 
.6836 
.6079 
.7591 

.3545 

3.0397 
2.4770 
1.0443 
1  4292 
1.7332 

.9278 

1.1408 
1.3105 

.9403 

.4986 
1.1891 

.6691 
1.3495 
1.0067 
1.1447 

.6990 


A/ithoietic 
mean 
LOS 


1.7 
2.6 
2.1 
1.5 
2.1 
1.6 
1.8 

3.4 
5.2 
3.4 
4.3 
2.8 
29 
5.3 
2.0 
2.0 

2.2 
2.0 
3.2 
1.7 

1.9 
3.3 

1.5 

1.6 

1.5 

2.8 

1.3 
36 

5.3 
3.1 
3.2 
3.9 
4.7 
3.6 
2.5 
3.8 
3.4 
4.2 

2.1 

10.6 

10.4 

4.1 

8.2 

8.7 

6.1 

6.1 
6.6 
5.7 
3.3 
6.6 
3.9 
5.6 
5.8 
6.8 
5.1 


Outlier 
threshold 


2.1 
3.9 
2.6 
1.9 
3.2 
1.6 
2.4 

4.3 
6.3 
4.3 
6.1 
3.8 
2.9 
7.6 
2.4 
2.8 

3.0 
3.2 
3.2 
2.6 

2.8 
5.2 

1.5 

1.9 

1.5 

5.3 
1.3 
5.4 

8.9 
3.9 
4.1 
4.8 
5.7 
4.4 
3.4 
4.7 
4.9 
5.7 

2.1 

13.0 

14.4 

6.4 

9.7 

11.3 

7.5 

6.1 
9.3 
7.5 
4.3 
8.7 
5.1 
7.8 
7.1 
8.4 
5.9 


9 
26 
15 

8 
25 

7 
13 

24 
28 
26 
27 
26 
26 
28 
12 
18 

19 
25 
22 
17 

19 
26 

4 

9 


26 

5 

27 

28 
23 
25 
27 
28 
23 
25 
27 
26 
27 

20 

34 
33 
27 
31 
32 

29 

29 

30 
29 
26 
30 
27 
29 
29 
30 
27 
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Table  5 -List  of  Diagnosis  Related  Groups  (ORGS).  Relattve  Wekshting  Factors,  Geometry  Mean 
LENGTH  OF  Stay,  and  Length  of  Stay  Outuer  Cutoff  Points  Used  in  the  Prospective  Payment 
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91  .... 

92  ... 

93  .... 

94  .... 

95  .... 

96  ... 

97  .... 

98  ... 

99  .... 

100  .. 

101  .. 

102  .. 

103  .. 

104  .. 

105  .. 

106  .. 

107  .. 

108  .. 

109  .. 

110  .. 

111  ., 

112  ., 

113  . 

114  . 

115  . 

116  . 

117  . 

118  . 

119  . 

120  . 

121  . 

122  . 

123  . 

124  . 

125  . 

126  . 

127  . 

128  . 
129 
130 
131 
132 
133 
134 
135 

136 

137 

138 

139 

140 
141 
142 
143 


04 
04 
04 
04 
04 
04 
04 
04 
04 
04 
04 
04 
05 
05 
05 
05 
05 
05 

05 
05 
05 
OS 

05 

05 

05 

05 


MED 

MED 

MED 

MED 

MED 

MED 

MED 

MED 

MED 

MED 

MED 

MED 

SURG 

SURG 

SURG 

SURG 

SURG 

SURG 

SURG 
SURG 
SURG 
SURG 

SURG 

SURG 

SURG 

SURG 


05 

SURG 

05 

SURG 

05 

SURG 

05 

MED 

05 

MED 

05 

MED 

05 

MED 

05 

MED 

05 

MED 

05 

MED 

05 

MED 

05 

MED 

05 

MED 

05 

MED 

05 

MED 

05 

MED 

05 

MED 

05 

MED 

05 

MED 

05 

MED* 

05 

MED 

OS 

MED 

05 

MED 

05 

MED 

05 

MED 

05 

MED 

Relative 
weights 


SIMPLE  PNEUMONIA  &  PLEURISY  AGE  0-17 

INTERSTITIAL  LUNG  DISEASE  WITH  CC 

JNTERSimAL  LUNG  DISEASE  WO  CC ~ 

PNEUMOTHORAX  WITH  CC  -.. 

PNEUMOTHORAX  W/O  CC  - - 

BRONCHITIS  &  ASTHMA  AGE  >17  WITH  CO 

BRONCHITIS  &  ASTHMA  AGE  >17  W/O  CC 

BRONCHITIS  &  ASTHMA  AGE  0-17 

RESPIRATORY  SIGNS  &  SYMPTOMS  WITH  CC  

RESPIRATORY  SIGNS  &  SYMPTOMS  WO  CC  

OTHER  RESPIRATORY  SYSTEM  DIAGNOSES  WITH  CC  ... 

OTHER  RESPIRATORY  SYSTEM  DIAGNOSES  WO  CC 

HEART  TRANSPLANT  

CARDIAC  VALVE  PROCEDURES  W  CARDIAC  CATH  

CARDIAC  VALVE  PROCEDURES  WO  CARDIAC  CATH  .... 

CORONARY  BYPASS  W  CARDIAC  CATH  

CORONARY  BYPASS  WO  CARDIAC  CATH  

OTHER  CARDIOTHORACIC  PROCEDURES  

NO  LONGER  VALID  

MAJOR  CARDIOVASCULAR  PROCEDURES  WITH  CC  

MAJOR  CARDIOVASCULAR  PROCEDURES  WO  CC  

PERCUTANEOUS  CARDIOVASCULAR  PROCEDURES  

AMPUTATION  FOR  CIRC  SYSTEM  DISORDERS  EXCEPT 

UPPER  LIMB  &  TOE. 
UPPER  LIMB  &  TOE  AMPUTATION  FOR  CIRC  SYSTEM 

DISORDERS. 
PERM  CARDIAC   PACEMAKER  IMPLANT  W  AMI.  HEART 

FAILURE  OR  SHOCK. 
OTH  PERM  CARDIAC  PACEMAKER  IMPLANT  OR  AICD 

LEAD  OR  GEN  PROC. 
CARDIAC  PACEMAKER  REVISION  EXCEPT  DEVTCE  RE- 
PLACEMENT. 

CARDIAC  PACEMAKER  DEVICE  REPLACEMENT 

VEIN  LIGATION  &  STRIPPING _ 

OTHER  CTRCULATORY  SYSTEM  O.R.  PROCEDURES 

CIRCULATORY  DISORDERS  W  AMI  &  C.V.  COMP  DISCH 

ALIVE. 
CIRCULATORY    DISORDERS    W    AMI    WO    C.V.    COMP 
DtSCH  ALIVE. 

CIRCULATORY  DISORDERS  W  AMI,  EXRRED  

CIRCULATORY  DISORDERS  EXCEPT  AMI.  W  CARD  CATH 

&  COMPLEX  DIAG. 
CIRCULATORY  DISORDERS  EXCEPT  AMI,  W  CARD  CATH 
WO  COMPLEX  DIAG. 

ACUTE  &  SUBACUTE  ENDOCARDITIS 

HEART  FAILURE  &  SHOCK  

DEEP  VEIN  THROMBOPHLEBITIS  

CARDIAC  ARREST,  UNEXPLAINED  

PERIPHERAL  VASCULAR  DISORDERS  WITH  CC 

PERIPHERAL  VASCULAR  DISORDERS  WO  CC 

ATHEROSCLEROSIS  WITH  CC  

ATHEROSCLEROSIS  WO  CC  

HYPERTENSION  ._ „ - 

CARDIAC  CONGENITAL  &  VALVULAR  DISORDERS  AGE  > 

17  WITH  CC. 
CARDIAC  CONGENITAL  &  VALVULAR  DISORDERS  AGE  > 

17  WO  CC. 
CARDIAC  CONGENITAL  &  VALVULAR  DISORDERS  AGE  0- 

17. 
CARDIAC    ARRHYTHMIA    &    CONDUCTION    DISORDERS 

WITH  CC 
CARDIAC  ARRHYTHMIA  &  CONDUCTION  DISORDERS  W/ 
OCC. 

ANGINA  PECTORIS  ...- - 

SYNCOPE  &  COLLAPSE  WITH  CC 

SYNCOPE  &  COLLAPSE  WO  CC 

CHEST  PAIN 


Geo- 
metric 
mean 
LOS 


.7767 

1.2030 

.7550 

1.2433 

.6067 

.8776 

.6067 

.6840 

.7149 

.5004 

.0036 

.5282 

14.021S 

7.6559 

5.7990 

5.8791 

4.2005 

5.8690 

.0000 

4.0494 

2.3214 

1.9736 

2.7931 

1.5631 

3.5886 

24248 

1.1328 

1.5419 

.9834 

1.9626 

1.6017 

1.1325 

1.4116 
1.2307 

.7960 

2.7299 
1.0234 
.7825 
1.1959 
.9042 
.5831 
.7594 
.5257 
5614 
.8609 

.5489 

.6530 

.8038 

.4946 

.6241 
.7053 
.5150 
.5189 


Arithmetic 
mean 
LOS 


3.8 

6.6 

4.6 

6.7 

4.1 

5.5 

4.2 

3.5 

3.4 

2.4 

4.8 

3.1 
25.9 
16.5 
11.6 
12.9 

9.8 

11.8 

.0 

9.5 

6.9 

4.2 
13.5 

8.3 

10.9 

5.0 

3.3 

2.4 
3.5 
6.6 
7.4 

5.2 

2.9 
4.2 

2.3 

14.6 
5.7 
7.0 
2.2 
6.0 
4.6 
3.8 
2.8 
3.6 
4.5 

3.0 

3.3 

4.2 

2.8 

3.4 
4.1 
3.0 
2.6 


Outlier 
threshold 


5.2 

8.4 

5.9 

8.8 

5.1 

6.6 

4.9 

4.7 

4.5 

2.9 

6.5 

4.0 
36.6 
19.4 
13.7 
14.5 
10.9 
15.1 
.0 
12.7 

8.0 

5.7 
18.3 

11.6 

13.3 

68 

4.8 

3.7 

6.0 

11.4 

9.1 

64 

5.2 
5.6 

3.1 

19.4 
7.4 
8.0 
4.1 
7.7 
5.8 
5.2 
3.6 
4.6 
6.2 

3.9 

3.3 

5.5 

3.5 

4.2 
5.3 
3.8 
3.2 


27 
30 
2S 
30 
27 
29 
24 
27 
26 
16 
28 
26 
49 
40 
35 
36 
33 
35 
0 
33 
30 
27 
36 

31 

34 

28 

26 

25 
26 
30 

30 

28 

26 
27 

23 

38 
29 
30 
25 
29 
28 
27 
22 
27 
28 

24 

26 

27 

20 

24 
27 
21 
17 
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Table  5.— List  of  Diagnosis  Related  Groups  (ORGS),  Relative  Weighting  Factors.  Geometric  mean 
Length  of  Stay,  and  Length  of  Stay  Outuer  Cutoff  Points  Used  in  the  Prosf»ective  Payment 
System— Continued 


Relative 
weights 


Geo- 
metric 
mean 
LOS 


Arithmetic 
mean 
LOS 


Outlier 

threshold 


144  . 

145  . 

146  . 

147  . 

148  . 

149  . 

150  . 

151  . 

152  . 

153  . 

154  . 

155  . 

156  . 

157  , 

158  . 
159 

160 

161 

162 

163 
164 

165 

166 

167 

168 
168 
170 
171 
172 
173 
174 
175 
176 
177 
178 
179 
180 
181 
182 

183 

184 

185 

186 

187 
188 

189 

190 
191 
192 


05 

MED 

05 

MED 

06 

SURG 

06 

SURG 

06 

SURG 

06 

SURG 

06 

SURG 

06 

Sl^G 

06 

SURG 

06 

SURG 

06 

SURG 

06 

SURG 

06 

SURGi 

06 

SURG 

06 

SURG 

06 

SURG 

06 

SURG 

06 

SURG 

06 

SURG 

06 

SURG 

06 

SURG 

06 

SURG 

06 

SURG 

06 

SURG 

03 

SURG 

03 

SURG 

06 

SURG 

06 

SURG 

06 

MED 

06 

MED 

06 

MED 

06 

MED 

06 

MED 

06 

MEO 

06 

MED 

06 

MED 

06 

MED 

06 

MED 

06 

MED 

06 

MED 

06 

MED 

03 

MEO 

03 

MED* 

03 

MED 

06 

MED 

06 

MED 

06 

MEO 

07 

SURG 

07 

SURG 

PROCEDURES 
PROCEDURES 


OTHER  aRCULATORY  SYSTEM  DIAGNOSES  W  CC  

OTHER  CIRCULATORY  SYSTEM  DIAGNOSES  W/O  CC 

RECTAL  RESECTION  WITH  CC  — — 

RECTAL  RESECTION  W/O  CC  _...- 

MAJOR  SMALL  &  LARGE  BOWEL  PROCEDURES  WITH  CC 
MAJOR  SMALL  &  LARGE  BOWEL  PROCEDURES  W/O  CC  . 

PERITONEAL  ADHESiOLYSlS  WITH  CC  „ 

PERITONEAL  ADHESiOLYSlS  W/O  CC  

MINOR  SMALL  &  LARGE  BOWEL  PROCEDURES  WITH  CC 
MINOR  SMALL  &  LARGE  BOWEL  PROCEDURES  W/O  CC  .. 
STOMACH,   ESOPHAGEAL   &   DUODENAL   PROCEDURES 

AGE  >  17  WITH  CC. 
STOMACH,   ESOPHAGEAL  &  DUODENAL 

AGE>17W/0CC. 
STOMACH,   ESOPHAGEAL  &  DUODENAL 

AGE  0-17. 

ANAL  &  STOMAL  PROCEDURES  WITH  CC  

ANAL  &  STOMAL  PROCEDURES  W/O  CC  

HERNIA  PROCEDURES  EXCEPT  INGUINAL  &  FEMORAL 

AGE  >17  WITH  CC. 
HERNIA  PROCEDURES  EXCEPT  INGUINAL  &  FEMORAL 

AGE>17W/0CC. 
INGUiNAL  &  FEMORAL  HERNIA  PROCEDURES  AGE  >17 

WITH  CC. 
INGUINAL  &  FEMORAL  HERNIA  PROCEDURES  AGE  >17 

W/OCC. 

HERNIA  PROCEDURES  AGE  0-17  

APPENDECTOMY    W    COMPLICATED    PRINCIPAL    DIAG 

WITH  CC 
APPENDECTOMY  W  COMPLICATED  PRINCIPAL  DIAG  W/O 

CC 
APPENDECTOMY  W/O  COMPLICATED   PRINCIPAL   DIAG 

WITHCC. 
APPENDECTOMY  W/O   COMPLICATED   PRINCIPAL   DIAG 

W/OCC. 

MOUTH  PROCEDURES  WITH  CC  

MOUTH  PROCEDURES  W/O  CC  

OTHER  DIGESTIVE  SYSTEM  O.R.  PROCEDURES  WITH  CC 
OTHER  DIGESTIVE  SYSTEM  OR.  PROCEDURES  W/O  CC  . 

DIGESTIVE  MALIGNANCY  WITH  CC 

DIGESTIVE  MALIGNANCY  W/O  CC 

G.I.  HEMORRHAGE  WITH  CC 

G.I.  HEMORRHAGE  W/O  CC - 

COMPLICATED  PEPTIC  ULCER 

UNCOMPLICATED  PEPTIC  ULCER  WITH  CC  

UNCOMPLICATED  PEPTIC  ULCER  W/O  CC -.... 

INFLAMMATORY  BOWEL  DISEASE _ 

G.L  OBSTRUCTION  WITH  CC 

G.i.  OBSTRUCTION  W/O  CC 

ESOPHAGITIS,  GASTROENT  &  MISC  DIGEST  DISORDERS 

AGE  >17  WITH  CC. 
ESOPHAGITIS,  GASTROENT  &  MISC  DIGEST  DISORDERS 

AGE  >1 7  W/OCC. 
ESOPHAGITIS.  GASTROENT  &  MISC  DIGEST  DISORDERS 

AGE  0-17. 
DENTAL  &  ORAL  DIS  EXCEPT  EXTRACTIONS  &   RES- 
TORATIONS, AGE  >17. 
DENTAL  &  ORAL  DIS  EXCEPT  EXTRACTIONS  &   RES- 
TORATIONS. AGE  0-17. 

DENTAL  EXTRACTIONS  &  RESTORATIONS 

OTHER  DIGESTIVE  SYSTEM  DIAGNOSES  AGE  >17  WITH 

CC 
OTHER  DIGESTIVE  SYSTEM  DIAGNOSES  AGE  >17  W/O 

CC 

OTHER  DIGESTIVE  SYSTEM  DIAGNOSES  /GE  0-17  

PANCREAS.  LIVER  &  SHUNT  PROCEDURES  WITH  CC 

PANCREAS.  LIVER  &  SHUNT  PROCEDURES  W/O  CC 


1.0659 
.6122 
2.4955 
1.5328 
3.1719 
1.5127 
2.5505 
1.1738 
1.7955 
1.0821 
41338 

1.3811 

8666 

10048 

.5100 
1.0901 

6378 

8260 

.4823 

.6795 
2.1679 

1.2055 

1.3413 

7801 

1.0321 

.5824 

2.7524 

1.0694 

1.3063 

.6318 

.9657 

.5354 

1.0453 

.7986 

.5804 

1.1072 

.9180 

.4969 

.7617 

.5291 

4735 

.6248 

4251 

.5852 
1.0050 

.4775 

.7577 
4.3319 
1.6450 


4.7 
3.0 

11.3 
8.0 

12.7 
8.0 

10.9 
5.7 
8.6 
6.3 

13.9 

6.5 

6.0 

4.5 
2.3 
45 

26 

32 

17 

3.2 
9.2 

59 

5.5 

34 

3.5 
2.0 
10.5 
4.6 
6.8 
3.4 
5.2 
3.5 
5.6 
4.8 
3.5 
6.8 
5.5 
3.6 
4.6 

3.2 

2.8 

4.2 

2.9 

2.6 
5.1 

2.7 

4.2 

14.3 

7.4 


6.7 

3.9 
12.7 

8.9 
15.2 

8.7 
13.3 

7.1 
10.2 

6.9 
17.6 

7.9 

6.0 

6.3 
2.9 
6.0 

3.3 

4.6 

2.2 

3.9 
10.6 

66 

6.7 

39 

5.5 
2.6 

15.3 
6.2 

10.1 
5.0 
6.5 
4.1 
7.3 
5.9 
4.2 
8.8 
7.1 
4.4 
5.9 

4.0 

3.8 

5.8 

2.9 

3.7 
7.1 

3.7 

5.6 

18.8 

9.3 


28 
26 
34 
30 
36 
27 
34 
29 
32 
25 
37 

30 

29 

28 
17 
28 

18 

26 

11 

25 
32 

24 

28 

16 

27 
16 
34 
28 
30 
26 
28 
20 
29 
28 
20 
30 
28 
24 
28 

23 

26 

27 

23 

26 
28 

26 

27 
37 

30 
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TABLE    5— LIST    OF    DIAGNOSIS    RELATED    GROUPS    (ORGS).    RELATIVE    WEIGHTING    FACTORS.    GEOMETRIC    MEAN 
LENGTH    OF    STAY,    AND    LENGTH    OF    STAY    OUTLIER    CUTOFF    POINTS    USED    IN    THE    PROSPECTIVE    PAYMENT 

System— Continued 


Relative 

Geo- 
metric 

Arithmetic 

Outlier 

weights 

mean 
LOS 

mean 
LOS 

threshold 

193  .... 

07 

SURG 

BILIARY  TRACT  PROC  W  CC  EXCEPT  ONLY  CHOLECYST 
W  OR  W/O  CD  E.. 

3.0940 

13.2 

15.7 

36 

194  .... 

07 

SURG 

BILIARY      TRACT      PROC     W/O     CC      EXCEPT     ONLY 
CHOLECYST  W  OR  W/O  C.D.E. 

1.5991 

7.7 

9.3 

31 

195  .... 

196  .... 

197  .... 

07 
07 
07 

SURG 
SURG 
SURG 

rnOl  FPYSTECTOMY  W  C  D  ^  WITH  CC  

2.4066 

10.2 

11.9 

33 

rwni  PPY^TPPTOMY  W  C  D  E  W/O  CC                

1.5073 

6.9 

8.1 

30 

CHOLECYSTECTOMY   EXCEPT  BY  LAPAROSCOPE  W/O 

2.0082 

8.2 

10.0 

ai 

C.D.E.  WITH  CC. 

198  .... 

07 

SURG 

CHOLECYSTECTOMY   EXCEPT  BY  LAPAROSCOPE  W/O 
C.D.E.  W/O  CC. 

1.0432 

45 

5.4 

27 

199  .... 

07 

SURG 

HEPATOBILIARY  DIAGNOSTIC  PROCEDURE  FOR  MALIG- 
NANCY. 

2.3557 

10.3 

13.7 

33 

200  .... 

07 

SURG 

HEPATOBILIARY   DIAGNOSTIC   PROCEDURE   FOR  NON- 
MALIGNANCY. 

2.8054 

8.7 

13.4 

32 

201  .... 

07 

SURG 

OTHER   HEPATOBILIARY  OR   PANCREAS  O.R.    PROCE- 
DURES. 

3.1526 

12.2 

17.5 

35 

202  .... 

203  .... 

07 
07 

MED 
MED 

CIRRHOSIS  &  ALCOHOLIC  HEPATITIS  

1.3176 

6.7 

9.2 

30 

MALIGNANCY    OF    HEPATOBILIARY    SYSTEM    OR    PAN- 

1.2180 

6.5 

9.4 

30 

CREAS. 

204  .... 

205  .... 

07 
07 

MED 
MED 

DISORDERS  OF  PANCREAS  EXCEPT  M/VLIGNANCY  

1.1302 

5.9 

7.7 

29 

DISORDERS  OF  LIVER  EXCEPT  MALIG.  CIRR.  ALC  HEPA 

1.2470 

6.4 

9.0 

29 

WITH  CC. 

206  .... 

07 

MED 

DISORDERS  OF  LIVER  EXCEPT  MALIG,  CIRR,  ALC  HEPA 
W/OCC. 

.6181 

3.6 

5.2 

27 

207  .... 

208  .... 

209  .... 

07 
07 
08 

MED 
MED 
SURG 

DISORDERS  OF  THE  BILIARY  TRACT  WITH  CC 

.9896 

5.1 

6.7 

28 

DISORDERS  OF  THE  BILIARY  TRACT  W/O  CC 

.5521 

2.9 

3.7 

24 

MAJOR  JOINT  &  LIMB  REATTACHMENT  PROCEDURES- 

2.3491 

8.6 

9.6 

31 

LOWER  EXTREMITY. 

210  .... 

08 

SURG 

HIP  &  FEMUR  PROCEDURES  EXCEPT  MAJOR  JOINT  AGE 
>17  WITH  CC. 

1.8702 

10.0 

11.7 

33 

211   .... 

08 

SURG 

HIP  &  FEMUR  PROCEDURES  EXCEPT  MAJOR  JOINT  AGE 
>17  W/O  CC. 

1.3031 

7.6 

8.6 

31 

212  .... 

08 

SURG 

HIP  &  FEMUR  PROCEDURES  EXCEPT  MAJOR  JOINT  AGE 

0-17. 
AMPUTATION  FOR  MUSCULOSKELETAL  SYSTEM  &  CONN 

1.4486 

4.3 

6.0 

27 

213  .... 

08 

SURG 

1.7485 

8.9 

12.3 

32 

TISSUE  DISORDERS. 

214  .... 

215  .... 

216  .... 

nfl 

SURG 
SURG 
SURG 

BACK  &  NECK  PROCEDURES  WITH  CC 

1.8857 

7.3 

9.1 

30 

08 
08 

BACK  &  NECK  PROCEDURES  W/O  CC 

1.0926 

4.4 

5.3 

26 

BIOPSIES  OF  MUSCULOSKELETAL  SYSTEM  &  CONNEC- 

2.0570 

9.6 

13.8 

33 

TIVE  TISSUE. 

217  .... 

08 

SURG 

WND    DEBRID    &    SKN    GRFT    EXCEPT    HAND.     FOR 
MUSCSKELET  &  CONN  TISS  DIS. 

3.0563 

13.1 

20.4 

36 

218  .... 

08 

SURG 

LOWER  EXTREM  &  HUMER  PROC  EXCEPT  HIP.  FOOT. 
FEMUR  AGE  >17  WITH  CC. 

1.4195 

6.3 

8.2 

29 

219  .... 

08 

SURG 

LOWER  EXTREM  &  HUMER  PROC  EXCEPT  HIP,  FOOT. 
FEMUR  AGE  >1 7  W/OCC. 

.9015 

3.9 

4.8 

25 

220  .... 

08 

SURGi 

LOWER  EXTREM  &  HUMER  PROC  EXCEPT  HIP.  FOOT^ 
FEMUR  AGE  0-17. 

.9556 

5.3 

5.3 

28 

221 

Ofi 

SURG 

KNEE  PROCEDURES  WITH  CC  

1.7992 

7.1 

10.1 

30 

£&  1       •••• 

222 

WW 

08 

SURG 

KNEE  PROCEDURES  W/O  CC  

.9846 

3.6 

5.0 

27 

&£fc     •••■ 

223  .... 

08 

SURG 

MAJOR  SHOULDER/ELBOW  PROC.  OR  OTHER  UPPER 
EXTREMITY  PROC  W  CC. 

.8126 

2.8 

3.5 

20 

224  .... 

08 

SURG 

SHOULDER,  ELBOW  OR  FOREARM  PROC.  EXC  MAJOR 
JOINT  PROC,  W/O  CC. 

.6698 

2.3 

2.8 

14 

225 

08 

SURG 

FOOT  PROCEDURES              

.8568 

3.3 

5.1 

26 

226 

vw 

08 

SURG 

SOFT  TISSUE  PROCEDURES  WITH  CC  

1.3096 

5.4 

8.0 

28 

227 

08 

SURG 

SOFT  TISSUE  PROCEDURES  W/O  CC  

.6866 

2.6 

3.4 

22 

fc&  '          tax 

228  .... 

08 

SURG 

MAJOR  THUMB  OR  JOINT  PROC.  OR  OTH  HAND  OR 
WRIST  PROC  W  CC. 

.8225 

2.4 

3.6 

25 

229  .... 

08 

SURG 

HAND  OR  WRIST  PROC.  EXCEPT  MAJOR  JOINT  PROC. 
W/OCC. 

.5679 

1.8 

2.4 

14 

230  .... 

08 

SURG 

LOCAL  EXCISION  &  REMOVAL  OF  INT  FIX  DEVICES  OF 
HIP  ft  FEMUR. 

.9353 

3.8 

5.8 

27 

231  .... 

08 

SURG 

LOCAL  EXCISION  &  REMOVAL  OF  INT  FIX  DEVICES  EX- 
CEPT HIP  &  FEMUR. 

1.1159 

3.7 

5.9 

27 

232  .... 

oe 

SURG 

ARTHROSCOPY 

1.1082 

3.1 

5.5 

26 
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Table  5.— List  of  Diagnosis  Related  Groups  (ORGS).  Relative  Weighting  Factors.  Geometric  Mean 
Length  of  Stay,  and  length  of  Stay  Outuer  Cutoff  Points  Used  in  the  Prospective  Payment 
System— Continued 


Relative 
weights 


Geo- 
metric 
mean 
LOS 


Arithmetic 
mean 
LOS 


Outlier 
threshold 


233  .... 

234  .... 

235  .... 

236  .... 

237  .... 

238  .... 

239  .... 

240  .... 

241  .... 

242  .... 

243  .... 

244  .... 

245  .... 

246  .... 

247  .... 

248  .... 

249  .... 

250  .... 

251  .... 

252  .... 

253  .... 

254  .... 

255  .... 

256  .... 

257  .... 

258  .... 

259  .... 

260  .... 

261  .... 

262  .... 

263  .... 
2d4  •••• 
2S9  •••• 

£vD   .... 

267  .... 

268  .... 

269  .... 

270  .... 

271  .... 

272  .... 

273  .... 

274  .... 

275  .... 

276  .... 

277  .... 


08 

08 

08 
08 
08 

08 
08 

08 
08 
08 
06 
08 
08 
08 
08 

08 
08 

08 

08 

08 

08 

08 

08 

08 

09 
09 
09 
09 
09 

09 

09 

09 

09 

09 

09 
09 

09 

09 

09 
09 
09 
09 
09 
09 
09 


SURG 

SURG 

MED 
MED 
MED 

MED 
MED 

MED 
MED 
MED 
MED 
MED 
MED 
MED 
MED 

MED 
MED 

MED 

MED 

MED' 

MED 

MED 

MED* 

MED 

SURG 
SURG 
SURG 
SURG 
SURG 

SURG 

SURG 

SURG 

SURG 

SURG 

SURG 
SURG 

SURG 

SURG 

MED 
MED 
MED 
MED 
MED 
MED 
MED 


OTHER  MUSCULOSKELET  SYS  &  CONN  TISS  O.R.  PROC 

WITHCC. 
OTHER  MUSCULOSKELET  SYS  &  CONN  TISS  O.R.  PROC 
W/OCC. 

FRACTURES  OF  FEMUR  

FRACTURES  OF  HIP  &  PELVIS 

SPRAINS.  STRAINS.  &  DISLOCATIONS  OF  HIP.  PELVIS  & 

THIGH. 

OSTEOMYELITIS  ~ 

PATHOLOGICAL   FRACTURES  &   MUSCULOSKELETAL  & 

CONN  TISS  MALIGNANCY. 

CONNECTIVE  TISSUE  DISORDERS  WITH  CC  

CONNECTIVE  TISSUE  DISORDERS  W/O  CC 

SEPTIC  ARTHRITIS  _ - - '■ 

MEDICAL  BACK  PROBLEMS  

BONE  DISEASES  &  SPECIFIC  ARTHROPATHIES  WITH  CC 
BONE  DISEASES  &  SPECIFIC  ARTHROPATHIES  W^  CC  .. 

NON-SPECIFIC  ARTHROPATHIES  

SIGNS  &  SYMPTOMS  OF  MUSCULOSKELETAL  SYSTEM  & 

CONN  TISSUE. 

TENDONITIS,  MYOSITIS  &  BURSITIS 

AFTERCARE,  MUSCULOSKELETAL  SYSTEM  &  CONNEC- 
TIVE TISSUE. 
FX.  SPRN.  STRN  &  DISL  OF  FOREARM,  HAND,  FOOT  AGE 

>17Wn>ICC. 
FX.  SPRN.  STRN  &  DISL  OF  FOREARM.  HAND.  FOOT  AGE 

>17  W/O  CC. 
FX,  SPRN.  STRN  &  DISL  OF  FOREARM.  HAND.  FOOT  AGE 

0-17. 
FX.  SPRN.  STRN  &  DISL  OF  UPARM,  LOWLEQ  EX  FOOT 

AGE  >17  WITH  CC. 
FX.  SPRN.  STRN  &  DISL  OF  UPARM,  LOWLEG  EX  FOOT 

AGE  >17  W/O  CC. 
FX.  SPRN.  STRN  &  DISL  OF  UPARM.  LOWLEG  EX  FOOT 

AGE  0-17. 
OTHER    MUSCULOSKELETAL   SYSTEM   &   CONNECTIVE 

TISSUE  DIAGNOSES. 

TOTAL  MASTECTOMY  FOR  MALIGNANCY  WITH  CC 

TOTAL  MASTECTOMY  FOR  MALIGNANCY  W/O  CC 

SUBTOTAL  MASTECTOMY  FOR  MALIGNANCY  WITH  CC  ... 

SUBTOTAL  MASTECTOMY  FOR  MALIGNANCY  W/O  CC  

BREAST  PROC  FOR  NON-MALIGNANCY  EXCEPT  BIOPSY 

&  LOCAL  EXCISION. 
BREAST  BIOPSY  &  LOCAL  EXCISION  FOR  NON-MALIG- 
NANCY. 
SKIN    GRAFT    SJOR    DEBRID    FOR    SKN    ULCER    OR 

CELLULITIS  WITH  CC. 
SKIN    GRAFT    &ADR    DEBRID    FOR    SKN    ULCER    OR 

CELLULITIS  W/O  CC. 
SKIN  GRAFT  6J0R  DEBRID  EXCEPT  FOR  SWN  ULCER  OR 

CELLULITIS  W  CC, 
SKIN  GRAFT  «JOR  DEBRID  EXCEPT  FOR  SKIN  ULCER  OR 

CELLULITIS  W/O  CC. 

PERIANAL  &  PILONIDAL  PROCEDURES „ 

SKIN,  SUBCUTANEOUS  TISSUE  &  BREAST  PLASTIC  PRO- 
CEDURES. 
OTHER   SKIN,   SUBCUT   TISS  &   BREAST   PROCEDURE 

WITH  CC 
OTHER  SKIN,  SUBCUT  TISS  &  BREAST  PROCEDURE  W/O 

CC. 

SKIN  ULCERS  

MAJOR  SKIN  DISORDERS  WITH  CC 

MAJOR  SKIN  DISORDERS  W/O  CC — 

MALIGNANT  BREAST  DISORDERS  WITH  CC 

MALK3NANT  BREAST  DISORDERS  W/O  CC 

NON-MAUGANT  BREAST  DISORDERS — 

CELLULITIS  AGE  >17  WITH  CC 


1.8454 

.9321 

.9730 
.7922 
.5536 

1.5062 
1.0388 

1.1468 
.5682 

1.1356 
.7011 
.7437 
.4798 
.5962 
.5547 

.6939 
.6638 

.7174 

.4449 

.3615 

.7706 

.4272 

.4796 

.6366 

.8845 
.6959 
.8372 
.5743 
.7272 

.6071 
2.4460 
12346 
1.4065 

.7108 

.6592 
.8198 

1.7166 

.6456 

1.1783 
1.0206 
.6514 
1.1183 
.5050 
.6351 
.8917 


7.9 

3.7 

6.4 
5.9 

4.0 

9.7 
7.2 

6.5 
4.1 
7S 
5.0 
5.2 
3.6 
4.2 
3.5 

4.5 
3.7 

4.4 

2.7 

1.8 

5.4 

3.3 

2.9 

3.6 

38 
3.0 
3.1 
2.0 
2.1 

2.3 

13.5 

7.8 

5.8 

2.9 

2.6 
2.7 

7.8 

2.7 

8.1 
6.8 
4.8 
6.3 
2.7 
4.4 
6.6 


11.1 

52 

10.2 
8.1 
5.3 

13.0 
95 

8.6 
5.3 
10.0 
6.6 
7.0 
4.8 
5.4 
4.7 

6.0 
5.5 

6.3 

3.7 

1.8 

7.6 

4.5 

2.9 

4.9 

4.6 
3.4 
4.7 
2.5 
2.6 

3.5 
19.0 
10.7 
.  9.0 

4.3 

4.3 
4.3 

11.6 

3.9 

10.8 
8.8 
6.4 
9.6 
3.9 
5.8 
8.0 


31 
27 

29 

29 
27 

33 

30 

30 
27 
30 
28 
28 
27 
27 
26 

27 
27 

27 

26 

15 

28 

26 

26 

27 

21 
13 
26 
11 
14 

25 

37 

31 

29 

26 

26 
26 

31 

26 

31 
30 
28 
29 
26 
27 
30 
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Table  5.— List  of  Diagnosis  Related  Groups  (ORGS),  Relative  Weighting  Factors,  Geometric  Mean 
LENGTH  OF  Stay,  and  Length  of  Stay  Outlier  Cutoff  Points  Used  in  the  Prospective  Payment 
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Relative 
weights 


Geo- 
metric 
mean 
LOS 


Arithmetic 
mean 
LOS 


Outlier 
threshold 


278 
279 
280 

281 

282 

283 
284 
285 

286 
287 

288 
289 
290 

291 
292 

293 

294 
295 
296 

297 

298 
299 
300 
301 
302 
303 

304 

305 

306 
307 
308 
309 
310 
311 
312 
313 
314 
315 
316 
317 
318 
319 
320 

321 

322 
323 
324 
325 

326 

327 


09 

MED 

09 

MED' 

09 

MED 

09 

MED 

09 

MEDi 

09 

MED 

09 

MED 

10 

SURG 

10 

SURG 

10 

SURG 

10 

SURG 

10 

SURG 

10 

SURG 

10 

SURG 

10 

SURG 

10 

SURG 

10 

MED 

10 

MED 

10 

MED 

10 

MED 

10 

MED 

10 

MED 

10 

MED 

10 

MED 

11 

SURG 

11 

SURG 

11 

SURG 

11 

SURG 

11 

SURG 

11 

SURG 

11 

SURG 

11 

SURG 

11 

SURG 

11 

SURG 

11 

SURG 

11 

SURG 

11 

SURG' 

11 

SURG 

11 

MED 

11 

MED 

11 

MED 

11 

MED 

11 

MED 

11 

MED 

11 

MED 

11 

MED 

11 

MED 

11 

MED 

11 

MED 

11 

MEDi 

CELLULITIS  AGE  >17  W/O  CC 

CELLULITIS  AGE  0-17  

TRAUMA  TO  THE  SKIN.  SUBCUT  TISS  &  BREAST  AGE  >17 

WITH  CC 
TRAUMA  TO  THE  SKIN.  SUBCUT  TISS  &  BREAST  AGE  >17 

W/OCC. 
TRAUMA  TO  THE  SKIN,  SUBCUT  TISS  &  BREAST  AGE  0- 

17. 

MINOR  SKIN  DISORDERS  WITH  CC 

MINOR  SKIN  DISORDERS  W/O  CC 

AMPUTAT  OF  LOWER  LIMB  FOR  ENDOCRINE.  NUTRIT.  & 

METABOL  DISORDERS. 

ADRENAL  &  PITUITARY  PROCEDURES  

SKIN  GRAFTS  &  WOUND  DEBRID  FOR  ENDOC,  NUTRIT  & 

METAB  DISORDERS. 

OR.  PROCEDURES  FOR  OBESITY 

PARATHYROID  PROCEDURES 

THYROID  PROCEDURES 

THYROGLOSSAL  PROCEDURES 

OTHER  ENDOCRINE.  NUTRIT  &  METAB  OR.  PROC  WITH 

CC 
OTHER  ENDOCRINE.  NUTRIT  &  METAB  OR.  PROC  W/O 

CC 

DIABETES  AGE  >35 

DIABETES  AGE  0-35 

NUTRITIONAL  &  MISC  METABOLIC  DISORDERS  AGE  >17 

WITH  CC 
NUTRITIONAL  &  MISC  METABOLIC  DISORDERS  AGE  >17 

W/OCC. 
NUTRITIONAL  &  MISC  METABOLIC  DISORDERS  AGE  0-17 

INBORN  ERRORS  OF  METABOLISM 

ENDOCRINE  DISORDERS  WITH  CC 

ENDOCRINE  DISORDERS  W/O  CC 

KIDNEY  TRANSPLANT  „ 

KIDNEY,   URETER   &   MAJOR   BLADDER   PROCEDURES 

FOR  NEOPLASM. 
KIDNEY,  URETER  &  MAJOR  BLADDER  PROC  FOR  NON- 

NEOPL  WITH  CC. 
KIDNEY.  URETER  &  MAJOR  BLADDER  PROC  FOR  NON- 

NEOPL  W/O  CC. 

PROSTATECTOMY  WITH  CC  

PROSTATECTOMY  W/O  CC  

MINOR  BLADDER  PROCEDURES  WITH  CC 

MINOR  BLADDER  PROCEDURES  W/O  CC  

TRANSURETHRAL  PROCEDURES  WITH  CC 

TRANSURETHRAL  PROCEDURES  W/O  CC 

URETHRAL  PROCEDURES,  AGE  >17  WITH  CC 

URETHRAL  PROCEDURES,  AGE  >17  W/O  CC 

URETHRAL  PROCEDURES,  AGE  0-17 

OTHER  KIDNEY  &  URINARY  TRACT  O.R.  PROCEDURES  ... 

RENAL  FAILURE 

ADMIT  FOR  RENAL  DIALYSIS 

KIDNEY  a  URINARY  TRACT  NEOPLASMS  WITH  CC 

KIDNEY  &  URINARY  TRACT  NEOPLASMS  W/O  CC 

KIDNEY  &  URINARY  TRACT  INFECTIONS  AGE  >17  WITH 

CC 
KIDNEY  &  URINARY  TRACT  INFECTIONS  AGE  >17  W/O 

CC. 

KIDNEY  &  URINARY  TRACT  INFECTIONS  AGE  0-17  

URINARY  STONES  WITH  CC.  4/OR  ESW  LITHOTRIPSY  

URINARY  STONES  W/O  CC 

KIDNEY  &  URINARY  TRACT  SIGNS  &  SYMPTOMS  AGE 

>17  WITH  CC. 
KIDNEY  &  URINARY  TRACT  SIGNS  &  SYMPTOMS  AGE 

>1 7  W/OCC. 
KIDNEY  a  URINARY  TRACT  SIGNS  a  SYMPTOMS  AGE  0- 

17. 


.5828 
.7618 
.6755 

.4195 

.3540 

.7253 

.4469 

2.5637 

2.2821 
2.1927 

2.0725 
.9920 
.7637 
.5074 

2.7658 

1.1010 

.7466 
.7562 
.9313 

.5244 

.5627 

.8271 

1.0982 

.5777 

3.8871 

2.5929 

2.3897 

1.1127 

1.2474 
.6620 

1.4452 
.7580 
.9006 
.5206 
.8334 
.4551 
.4470 

2.0341 

1.2903 
.5194 

1.1215 
.5298 
.9677 

.6112 

.4952 
.7290 
.3864 
.6607 

.4024 

.7169 


5.0 
4.2 

4.4 

3.0 

2.2 

5.0 

3.4 

13.3 

8.2 
12.4 

6.9 
3.4 
2.5 
1.7 
11.1 

4.7 

5.4 
4.2 
5.6 

3.8 

3.2 
4.4 
6.6 
3.8 
12.9 
10.3 

9.4 

4.7 

6.1 
3.3 
5.8 
2.8 
3.7 
2.0 
3.6 
2.0 
2.3 
6.5 
6.2 
2.8 
5.8 
2.5 
6.3 

4.6 

3.9 
3.0 
2.0 
4.1 

2.7 

3.1 


5.9 
4.2 
6.1 

4.0 

2.2 

6.6 

4.5 

18.2 

101 
18.1 

10.5 
4.9 
3.1 
2.0 

16.1 

7.1 

6.9 
5.6 
7.8 

4.8 

4.6 
6.4 
8.7 
5.1 
14.9 
12.4 

12.7 

5.9 

8.2 
4.0 
8.5 
3.7 
5.2 
2.5 
5.4 
2.6 
2.3 
11.6 
8.9 
4.0 
8.6 
3.4 
7.9 

5.4 

4.5 
4.1 
2.4 
5.6 

3.4 

3.1 


28 
24 
27 

26 

19 

28 
26 
36 

31 
35 

30 
26 
16 
9 
34 

28 

28 
27 
29 

27 

26 
27 
30 
27 
36 
33 

32 

28 

29 
18 
29 
26 
27 
13 
27 
15 
25 
29 
29 
26 
29 
25 
29 

26 

21 
26 
12 
27 

21 

26 
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328  .. 

329  .. 

330  .. 

331  .. 

332  .. 

333  .. 

334  .. 

335  .. 

336  ., 

337  ., 

338  .. 
338  . 

340  . 

341  . 

342  . 

343  . 

344  . 

345  . 

346  . 

347  . 

348  . 

349  . 

350  . 

351  . 

352  . 

353  . 

354  . 

355  . 

356  , 

357 

358 

359 

360 
361 
362 
363 
364 
365 

366 

367 
368 

369 

370 
371 
372 
373 
374 
375 

376 


11 
11 
11 
11 

11 

11 

12 
12 
12 
12 
12 
12 
12 
12 
12 
12 
12 

12 


MED 
MED 
MEDf 
MED 

MED 

MED 

SURG 

SURG 

SURG 

SURG 

SURG 

SURG 

SURG1 

SURG 

SURG 

SURG1 

SURG 

SURG 


12 

MED 

12 

MED 

12 

MED 

12 

MED 

12 

MED 

12 

MED1 

12 

MED 

13 

SURG 

13 

SURG 

13 

SURG 

13 

SURG 

13 

SURG 

13 

SURG 

13 

SURG 

13 

SURG 

13 

SURG 

13 

SURG' 

13 

SURG 

13 

SURG 

13 

SURG 

13 

MED 

13 

MED 

13 

MED 

13 

MED 

14 

SURG 

14 

SURG 

14 

MED 

14 

MED 

14 

SURG 

14 

SURGi 

14 


Relative 
weights 


MED 


URETHRAL  STRICTURE  AGE  >17  WITH  CC 

URETHRAL  STRICTURE  AGE  >17  W/0  CC 

URETHRAL  STRICTURE  AGE  0-17  ...— 

OTHER  KIDNEY  &  URINARY  TRACT  DIAGNOSES  AGE  >17 

WITH  CC 
OTHER  KIDNEY  &  URINARY  TRACT  DIAGNOSES  AGE  >17 

W/OCC. 
OTHER  KIDNEY  &  URINARY  TRACT  DIAGNOSES  AGE  0- 
17. 

MAJOR  MALE  PELVIC  PROCEDURES  W  CC  

MAJOR  MALE  PELVIC  PROCEDURES  W/O  CC 

TRANSURETHRAL  PROSTATECTOMY  WITH  CC 

TRANSURETHRAL  PROSTATECTOMY  W/O  CC 

TESTES  PROCEDURES.  FOR  MALIGNANCY  

TESTES  PROCEDURES.  NON-MALIGNANCY  AGE  >17 

TESTES  PROCEDURES.  NON-MALIGNANCY  AGE  0-17 

PENIS  PROCEDURES  

CIRCUMCISION  AGE  >17 

CIRCUMCISION  AGE  0-17 

OTHER    MALE    REPRODUCTIVE   SYSTEM   O.R.   PROCE- 
DURES FOR  MALIGNANCY. 
OTHER  MALE  REPRODUCTIVE  SYSTEM  O.R.  PROC  EX- 
CEPT FOR  MALIGNANCY. 
MALIGNANCY.  MALE  REPRODUCTIVE  SYSTEM,  WITH  CC 
MALIGNANCY.  MALE  REPRODUCTIVE  SYSTEM.  W/O  CC  .. 

BENIGN  PROSTATIC  HYPERTROPHY  WITH  CC 

BENIGN  PROSTATIC  HYPERTROPHY  W/O  CC - 

INFLAMMATION  OF  THE  MALE  REPRODUCTIVE  SYSTEM  . 

STERILIZATION.  MALE 

OTHER  MALE  REPRODUCTIVE  SYSTEM  DIAGNOSES 

PELVIC    EVISCERATION.    RADICAL    HYSTERECTOMY    & 

RADICAL  VULVECTOMY. 
UTERINE.ADNEXA   PROC   FOR   NON-OVARIAN/ADNEXAL 

MALIG  WITH  CC. 
UTERINEADNEXA   PROC   FOR   NON-OVARIAN/ADNEXAL 

K4ALIG  W/O  CC. 
FEMALE    REPRODUCTIVE    SYSTEM    RECONSTRUCTIVE 

PROCEDURES. 
UTERINE  &  ADNEXA  PROC  FOR  OVARIAN  OR  ADNEXAL 

MAUG. 
UTERINE  &  ADNEXA  PROC  FOR  NON-MALIGNANCY  WITH 

CC 
UTERINE  &  ADNEXA  PROC  FOR  NON-MALIGNANCY  W/O 
CC 

VAGINA.  CERVIX  &  VULVA  PROCEDURES  

LAPAROSCOPY  ft  INCISIONAL  TUBAL  INTERRUPTION  

ENDOSCOPIC  TUBAL  INTERRUPTION  

DftC,  CONIZATION  &  RADIO-IMPLANT,  FOR  MALIGNANCY 

D&C,  CONIZATION  EXCEPT  FOR  MALIGNANCY  

OTHER  FEMALE  REPRODUCTIVE  SYSTEM  O.R.  PROCE- 
DURES. 
MALIGNANCY.  FEMALE  REPRODUCTIVE  SYSTEM  WITH 

CC 
MALIGNANCY.  FEMALE  REPRODUCTIVE  SYSTEM  W^  CC 

INFECTIONS.  FEMALE  REPRODUCTIVE  SYSTEM  

MENSTRUAL  ft  OTHER  FEMALE  REPRODUCTIVE  SYSTEM 
DISORDERS. 

CESAREAN  SECTION  W  CC 

CESAREAN  SECTON  W/O  CC 

VAGINAL  DELIVERY  W  COMPUCATING  DIAGNOSES  

VAGINAL  DELIVERY  W^  COMPUCATING  DIAGNOSES  

VAGINAL  DELIVERY  W  STERILIZATION  ft/OR  D&C 

VAGINAL  DEUVERY  W  O.R.  PROC  EXCEPT  STERIL  ft/OR 

D&C. 
POSTPARTUM  ft  POST  ABORTION  DIAGNOSES  W/O  O.R. 
PROCEDURE. 


Geo- 
metric 
mean 
LOS 


.6597 
.3881 
.2882 
.9829 

.5430 

.9641 

1.7535 
1.3630 
.8540 
.6050 
.9395 
.8093 
.4483 
.9646 
.5848 
.3916 
1.0183 

.7344 

.9338 
.4928 
.6856 
.3904 
.6668 
.3447 
.5326 
1.9624 

1.3794 

.8717 

.7096 

2.3153 

1.1042 

.7834 

.8126 
1.0037 
.5151 
.6340 
.5930 
1.7034 

1.1948 

.4769 
.9489 
.5201 

.8699 
.6289 
.5174 
.3247 
.5859 
.7049 

.3894 


Arithmetic 
mean 
LOS 


3.6 
1.9 
1.6 
5.2 

2.9 

5.0 

7.4 
6.2 
4.3 
3.2 
3.8 
3.1 
2.4 
3.1 
2.6 
1.7 
3.1 

3.2 

5.3 
2.5 
3.9 
2.3 
4.6 
1.3 
3.1 
8.8 

6.5 

4.4 

3.5 

9.4 

5.2 

3.9 


Outlier 
threshold 


5.0 
2.4 
1.6 
7.2 

4.1 

7.2 

6.1 

6.6 
5.2 
3.6 
5.8 
4.6 
2.4 
4.0 
3.8 
1.7 
4.3 

4.6 

7.B 
3.8 
5.5 
3.3 

5.5 
1.3 

4.4 
10.7 

7.6 

4.7 

4.0 

113 

5.9 

4.1 


3.8 

4.7 

3.2 

5.0 

1.4 

1.4 

2.9 

3.9 

2.6 

3.8 

6.6 

9.6 

6.1 

9.4 

2.6 

3.6 

5.8 

7.5 

3.0 

4.4 

4.9 

5.9 

3.8 

4.0 

3.1 

4.3 

2.0 

2.2 

2.6 

3.2 

4.4 

4.4 

2.6 

3.5 

27 

14 

9 

28 

26 

28 

25 
20 
23 
11 
27 
26 
13 
25 
26 
6 
26 

26 

28 
26 
27 
22 
27 
5 
26 
32 

29 

13 
15 
32 

21 

11 

25 
26 
5 
23 
26 
30 

29 

26 
29 
26 

24 
10 
26 
8 
15 
27 

24 
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T/ULE    5.— LIST   OF    DIAGNOSIS    ROATEO    GROUPS    (ORGS),    RELATIVE    WEIGHTING    FACTORS.    GEOMETRC    MEAN 

LENGTH  OF  Stay,  and  Length  of  StAv  Outlier  Cutoff  Points  used  in  the  Prospective  Payment 
Syst  -'vi— Corrtinoed 


G«> 

methc 

Anttimettc 

Outber 

■' 

* 

weights 

mean 
LOS 

wesn 
LOS 

tfire&hoid 

377  .. 

14 

SURG 

POSTPARTUM  &  post  ABORTION  DIAGNOSES  W  OR. 
PROCEDURE. 

.8600 

3.0 

4.4 

26 

378  .... 

14 

MED 

ECTOPIC  PREGNANCY      „ 

.7580 

31 

3.6 

16 

379  .... 

14 

MED 

THREATENED  ABORTION 

.3346 

2.4 

3.4 

25 

380  .... 

14 

MED 

ABORTION  W/O  D*C _ _ 

.2868 

1.6 

2.1 

10 

381   .... 

14 

SURG 

ABORTION  W  O&C,  ASPIRATION  CURETTAGE  OR  HYS- 
TEROTOMY. 

.3943 

1.6 

2.0 

9 

382  .... 

14 

MEO 

FALSE  LABOR 

.1240 

&         1.2 

1.3 

4 

383  ... 

14 

MED 

OTHER   ANTEPARTUM    DIAGNOSES   W   MEDICAL   COM- 
PLICATIONS. 

4059 

3.1 

4.3 

26 

364  .... 

14 

MEO 

OTHER  ANTEPARTUM  DIAGNOSES  W/O  UFOtCAL  COM- 
PLICATIONS. 

.2620 

2.1 

2.8 

19 

385  ... 

15 

meo» 

NEONATES.    DIED    OR    TRANSFERRED    TO    ANOTHER 
AQfTE  CARE  FACILITY. 

1.2648 

1.8 

1.8 

25 

386  .... 

15 

MED' 

EXTREME    IMMATURITY   OR    RESPIRATORY    DISTRESS 
SYNDROME.  NEONATE. 

3.7722 

17.9 

17.9 

41 

387  . 

15 
15 

MED' 
MED' 

PREMATURITY  W  MAJOR  PROBLEMS 

1.8889 
1.1965 

13.3 
8.6 

13.3 
8.6 

36 

368 

PREMATURITY  WO  MAJOR  PROBLEMS  _ _..._ 

32 

389  ... 

15 

15 

MED 

MED 

FULL  TERM  NEONATE  W  MAJOR  PROBLEMS 

1.5235 
.9165 

5.3 

4.4 

107 
7.0 

28 

390  ... 

NEONATE  W  OTHER  SIGNIFICANT  PROfil  FMS 

27 

361   .. 

15 
16 

MED' 

SURG 

NORMAL  NEWBORN  

22M 
a3043 

3.1 
10.6 

3.1 
143 

11 

392 

SPLENECTOMY  AGE  >17 

34 

393  . 

16 
16 

SURG' 
SURG 

SPLENECTOMY  AGE  0-17 

1.5^23 
1.6781 

9.1 
5.3 

9.1 
99 

32 

394 

OTHER  OR.  PROCEDURES  OF  THE  BLOOD  AND  BLOOD 

28 

' 

FORMING  ORGANS 

395  .  . 

16 
16 

MEO 
MED 

RED  BLOOD  CELL  DiSOROERS  AGE  >17  

.8057 
J079 

45 
1.8 

62 
23 

27 

366  .... 

RED  BLOOD  CELL  DISORDERS  AGE  0-17 

13 

387  ... 

16 

MED 

COAGULATION  DISORDERS „ „ 

1.2292 

5.3 

7.3 

28 

398  . . 

16 

MED 

RETCULOENOOTHELIAL  &  IMMUNRY  DISOROERS  WITH 

CC. 
RETICUIOENDOTHELIAL  ft  IMMUNITY  DISORDERS  W.O 

CC 
LYMPHOMA  &  LEUKEMIA  W  MAJOR  OR  PROCEDURE  

1.2431 

61 

7.8 

29 

399 

16 

MED 

6822 

40 

51 

27 

400  . 

17 

SURG 

2.5309 

81 

12.4 

31 

401   ... 

17 

SURG 

LYMPHOMA   &    NON-ACUTE   LEUKEMU   W  OTHER  OR. 
PROC  W  CC. 

2.3778 

10.0 

14.6 

33 

402  . 

17 

SURG 

LYMPHOMA  &   NON-ACUTE   LEUKEMIA  W  OTHER  OR. 
PROC  W/O  CC. 

8850 

3.3 

51 

26 

403  .. 

17 
17 
17 

MED 
MED 
MED> 

LYMPHOMA  &  NON-ACUTE  LEUKEMIA  W  CC  

1.6757 

.73// 

1.0761 

7.8 
3.8 
4J 

11.3 
5.4 
49 

31 

404  „. 

LYMPHOMA  &  NON-ACUTE  LEUKEMIA  W/O  CC 

27 

405    ... 

ACUTE  LEUKEMIA  W/O  MAJOR  O.R.  PROCEDURE  AGE  0- 

17. 
MYELOPROLIF  DISORD  OR  POORLY  DIFF  NEOPL  W  MAJ 

28 

4C6  .... 

17 

SURG 

2.6133 

9.9 

135 

33 

O.R.PRCC  WCC 

407    . 

17 

SURG 

MYELOPROLIF  DISORD  OR  POORLY  DIFF  NEOPL  W  MAJ 
O.R.PROC  W/O  CC. 

1.1204 

4.5 

59 

28 

408  . 

17 

SURG 

MYELOPROLIF    DISORD   OR    POORLY   OFF    NEOPL   W 
OTHER  OR  PROC. 

1.4241 

49 

84 

28 

409  .... 

17 

MED 

P.AD10THERAPY  „ „ 

.8922 

5.8 

85 

29 

410  ... 

17 

MED 

CHEMOTHERAPY  WITHOUT  ACUTE  LEUKEMIA  AS  SEC- 
ONDARY DIAGNOSIS. 

.6679 

2.9 

3.6 

20 

411   .... 

17 

MED 

HtSTORY  OF  MAUGNANCY  W/O  ENDOSCOPY 

.4152 

2.2 

29 

20 

412  .... 

17 
17 

MED 
MED 

HISTORY  OF  MALK3NANCY  W  ENDOSCOPY 

.4758 
1.3849 

2.1 
7.2 

3.2 
10.6 

25 

413  .... 

OTHER   MYELOPROLIF   D*S  OR   POORLY   DIFF   NEOPL 

30 

DIAG  WITH  CC. 

414  .... 

17 

MED 

OTHER   MYELOPROUF   DIS  OR  POORLY   DIFF   NEOPL 
DIAG  W.O  CC. 

7091 

4.1 

60 

27 

415  .... 

18 

SURG 

O.R  PROCEDURE  FOR  INFECTIOJJS  ft  PARASITIC  DIS- 
EASES. 

aS723 

14.2 

19.8 

37 

416  .... 

18 

MED 

SEPTECEMIA  AGE  >17  „ „.... 

1.5141 

7.2 

10.0 

30 

417  ... 

18 

MEO 

SEPTECEMIA  AGE  0-17  

.7002 

4.9 

5.7 

27 

418  .... 

18 

MED 

POSTOPERATIVE  A  POST-TRAUMATIC  INFECTIONS  

.9665 

6.2 

7.9 

29 

419  .... 

18 

MED 

FEVER  OF  UNKNOWN  ORIGIN  AGE  >17  WfTH  CC  

.9511 

5.5 

7.0 

29 

420  .... 

18 

MED 

FEVER  OF  UNKNOWN  ORIGW  AGE  >17  W/O  CC 

.6365 

4.2 

5.1 

27 

421   .... 

18 

MED 

VIRAL  ILLNESS  AGE  >17 __.     

.6758 

4.2 

5.3 

27 

422     . 

18 

MED 

VIRAL  ILLNESS  &  FEVER  OF  UNKNOWN  ORIGIN  AGE  0- 

17. 
OTHER  INFECnOUS  «  PARASIFN:  DISEASES  DIAGNOSES 

5888 

3.5 

4.5 

27 

423  .... 

18 

MEO 

1.6246 

7.7 

-0.7 

31 
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Table  5.— Ust  of  Diagnosis  Related  Groups  (ORGS),  Relative  Weighting  Factors.  Geometric  Mean 
Length  of  Stay,  and  Length  of  Stay  Outlier  Cutoff  Points  Used  in  the  Prospective  Payment 
System— Continued 


• 

Relative 
weigtits 

Geo- 
metric 
mean 
LOS 

Arithmetic 
mean 
LOS 

Outter 
threshold 

424  .... 

425  .... 

426  .... 
427 

19 

19 

19 
19 
19 
19 
19 
19 
19 
20 
20 

20 

20 
20 

SURG 

MED 

MED 
MED 
MED 
MED 
MED 
MED 
MED 
MED 
MED 

MED 

MED 
MED 

SURG 

SURG 

SURG 

SURG 

SURG 

MED 

MED 

MED1 

MED 

MEOi 

MED 

MED 

MED 
MED 
MED 
MED 
MED 
MED 

MED 

SURG 

SURG 

MED 
SURG 

MED 
MED 
MED 
MED 

MED 

MED 

SURG 

SURG 
MED 

O.R.  PROCEDURE  W  PRINCIPAL  DIAGNOSES  OF  MENTAL 

ILLNESS. 
ACUTE      ADJUST      REACT      &      DISTURBANCES      OF 

PSYCHOSOCIAL  DYSFUNCTION. 

DEPRESSIVE  NEUROSES  _ 

NEUROSES  EXCEPT  DEPRESSIVE 

2.4684 

.7127 

.6128 
.6184 
.7084 
.9379 
.9153 
.6980 
.7357 
.3512 
.7321 

.4529 

.9691 
.9970 

.0000 

1.3853 

1.7125 

.7122 

1.9292 

.7398 

.7431 

.4635 

.4959 

.4869 

.3588 

.7929 

.4224 

1.0266 
.8232 
.4177 
.9107 
.4166 

2.1688 

1.6312 

3.7459 
2.1042 

1.0508 
.8656 

1.7205 
.7249 
.4591 
.3740 

.5516 

.4168 
3.4842 

.0000 

.0000 
3.8651 

11.6933 

3.5702 

.0000 

13.9 

4.3 

5.0 
4.9 
5.7 
7.4 
8.4 
5.8 
4.5 
2.8 
5.1 

4.2 

15.1 
12.8 

.0 
6.1 
7.6 
2.2 
5.8 
2.4 
4.9 
3.2 
2.4 
2.5 
2.9 
3.8 

2.2 

4.2 
4.0 
2.6 
4.3 
2.3 
5.1 

2.6 
15.2 
10.7 

6.0 
2.4 

13.5 
4.7 
2.9 
1.9 

2.4 

2.5 
12.9 

.0 

.0 
10.6 

17.8 
9.6 

.0 

232 

6.0 

7.2 
7.3 
9.2 
11.0 
12.0 
8.7 
7.4 
4.2 
6.9 

5.8 

17.9 
15.2 

.0 
9.9 
11.9 
3.6 
9.3 
3.4 
6.5 
4.1 
2.4 
3.3 
2.9 
5.4 

2.9 

6.0 
5.8 
3.5 
6.6 
3.2 
10.4 

5.3 
21.8 
154 

8.7 
5.0 

17.0 
6.4 
3.8 
2.9 

4.6 

5.1 
18.5 

.0 

.0 
12.4 

31.0 
16.9 

.0 

37 
27 

28 

28 

428  .... 
430   .. 

DISORDERS  OF  PERSONALITY  &  IMPULSE  CONTROL  

ORGANIC  DISTURBANCES  &  MENTAL  RETARDATION  

PSYCHOSES  

29 
30 
31 

431  

CHILDHOOD  MENTAL  DISORDERS 

29 

432  »~ 

OTHER  MENTAL  DISORDER  DIAGNOSES  

27 

433 

434  .... 

435  .... 

436  .... 

437  .... 

438  .... 

ALCOHOL/DRUG  ABUSE  OR  DEPENDENCE.  LEFT  AMA 

ALC/DRUG  ABUSE  OR  DEPENDENCE.  DETOX  OR  OTHER 

SYMPT  TRT  WITH  CC 
ALC/DRUG  ABUSE  OR  DEPENDENCE.  DETOX  OR  OTHER 

SYMPT  TRT  W/O  CC. 
ALC/DRUG  DEPENDENCE  W  REHABILITATION  THERAPY  . 
ALC/DRUG  DEPENDENCE.  COMBINED  REHAB  &  DETOX 

THERAPY. 
NO  LONGER  VALID  

26 
28 

27 

38 
36 

0 

439 

21 
21 
21 
21 
21 
21 
21 
21 
21 
21 
21 

21 

21 
21 
21 
21 
21 
22 

22 
22 
22 

22 

23 

23 
23 
23 
23 

23 

23 

SKIN  GRAFTS  FOR  INJURIES 

29 

440  .... 

WOUND  DEBRIDEMENTS  FOR  INJURIES  

31 

441  

HAND  PROCEDURES  FOR  INJURIES  

25 

442  .... 

443  .... 

OTHER  O.R.  PROCEDURES  FOR  INJURIES  WITH  CC 

OTHER  O.R.  PROCEDURES  FOR  INJURIES  W/O  CC 

29 
25 

444  .... 

TRAUMATIC  INJURY  AGE  >  17  W  CC  

28 

445  .... 

446  .... 

447  .... 

448  .... 

TRAUMATIC  INJURY  AGE  >  17  W/O  CC  

TRAUMATIC  INJURY  AGE  0-17  „. 

ALLERGIC  REACTIONS  AGE  >17 _ 

ALLERGIC  REACTIONS  AGE  0-17 

26 
22 
22 
17 

449  .... 

450  .... 

451  .... 

452  .... 

POISONING  &  TOXIC  EFFECTS  OF  DRUGS  AGE  >17  WITH 

CC. 
POISONING  &  TOXIC  EFFECTS  OF  DRUGS  AGE  >17  W/O 

CC. 

POISONING  &  TOXIC  EFFECTS  OF  DRUGS  AGE  0-17  

COMPLICATIONS  OF  TREATMENT  WITH  CC 

27 

19 

27 
27 

453  .... 

COMPLICATIONS  OF  TREATMENT  W/O  CC 

23 

454  .... 

455  .... 

456  .... 

457  .... 

OTHER  INJURY,  POISONING  &  TOXIC  EFF  DIAG  WITH  CC 
OTHER  INJURY,  POISONING  &  TOXIC  EFF  DIAG  W/O  CC  .. 
BURNS,  TRANSFERRED  TO  ANOTHER  ACUTE  CARE  FA- 
CILITY. 
EXTENSIVE  BURNS  W/O  O.R.  PROCEDURE  

27 
23 
28 

26 

458  .... 

NON-EXTENSIVE  BURNS  W  SKIN  GRAFT 

38 

459  .... 

460  .... 

NON-EXTENSIVE  BURNS  W  WOUND  DEBRIDEMENT  OR 

OTHER  OR.  PROC. 
NON-EXTENSIVE  BURNS  W/O  O.R  PROCEDURE  

34 
29 

461  .... 

462  .... 

O.R.    PROC   W   DIAGNOSES   OF   OTHER   CONTACT   W 

HEALTH  SERVICES. 
REHABILITATION  

25 
36 

463  .... 

SIGNS  &  SYMPTOMS  W  CC 

28 

464  .... 

SIGNS  &  SYMPTOMS  W/O  CC  

25 

465  .... 

466  .... 

467  .... 

AFTERCARE  W  HISTORY  OF  MALIGNANCY  AS  SECOND- 
ARY DIAGNOSIS. 

AFTERCARE  W/O  HISTORY  OF  MALIGNANCY  AS  SEC- 
ONDARY DIAGNOSIS. 

OTHER  FACTORS  INFLUENCING  HEALTH  STATUS  

20 
25 
26 

468  .... 

EXTENSIVE   OR.    PROCEDURE   UNRELATED  TO   PRIN- 
CIPAL DIAGNOSIS. 

PRINCIPAL  DIAGNOSIS  INVALID  AS  DISCHARGE  DIAG- 
NOSIS >. 

UNGROUPABLE* 

36 

469  .... 

0 

470  .... 

0 

471  .... 

472  .... 

08 

22 

17 

04 

BILATERAL   OR   MULTIPLE   MAJOR   JOINT   PROCS   OF 

LOWER  EXTREMITY. 
EXTENSIVE  BURNS  W  O.R.  PROCEDURE 

34 

41 

473  .... 

474  .... 

ACUTE  LEUKEMIA  W/O  MAJOR  O.R.  PROCEDURE  AGE 

>17. 
NO  LONGER  VALID 

33 
0 
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Table  5— List  of  Diagnosis  Related  Gnoups  (ORGS).  Relative  Wekshting  Factors,  Geometric  Mean 
Length  of  Stay,  and  Length  of  Stay  Oi/tuer  Cutoff  Points  Used  in  the  Prospective  Payment 
System— Continued 


Relative 

Geo- 

metric 

Arlhmetic 

Outlier 

weights 

mean 
LOS 

mean 
LOS 

threstxM 

475  .... 

04 

MED 

respiratory  SYSTEM  DIAGNOSIS  WITH  VENTILATOR 
SUPPORT. 

3.7175 

9.8 

14.2 

33 

476  .... 

:z 

PROSTATIC  OR.    PROCEDURE   UNRELATED  TO  PRIN- 
CIPAL DIAGNOSIS. 

??361 

13.4 

16.7 

36 

477  .... 

NON-EXTENSIVE    OR     PROCEDURE    UNRELATED    TO 

1.4628 

6.0 

9.9 

29 

PRINOPAL  DIAGNOSIS. 

478  .... 

05 

SURG 

OTHER  VASCULAR  PROCEDURES  W  CC  —    .-        -      .. 

2.1897 

66 

10.0 

30 

479  .... 

05 

SURG 

OTHER  VASCULAR  PROCEDURES  W/O  CC .„ 

1J027 

4.0 

5.3 

27 

480 

SURG 

LIVER  TRANSPLANT                    

19.4679 

27.6 

37.2 

51 

481   .... 

SURG 

BONE  MARROW  TRANSPLANT  .._          

14.3700 

36.2 

39.7 

59 

48?  .... 

SURG 

TRACHEOSTOMY  FOR  FACE.  MOUTH  AND  NECK  DIAG- 
NOSES. 

3.5756 

13.3 

17.6 

36 

483  .... 

SURG 

TRACHEOSTOMY  EXCEPT  FOR  FACE.  MOUTH  AND  NECK 
DIAGNOSES. 

16.9858 

43.9 

56.7 

67 

484  .... 

24 

SURG 

CHAMOTOMY  FOR  MULTIPLE  SIGNIFICANT  TRAUMA  . 

5.6812 

13.3 

20.6 

36 

485  .... 

24 

SURG 

LIMB  REATTACH..  HIP  AND  FEMUR  PROCS  FOR  MULTl 
SIGN  TRAUMA. 

3.2361 

12.5 

15.8 

35 

486  .... 

24 

SURG 

OTHER  OR.  PROCEDURES  FOR  MULTIPLE  SIGNIFICANT 
TRAUMA. 

4.6756 

10.2 

16.7 

33 

487  .... 

24 

MED 

OTHER  MULTIPLE  SIGNIFICANT  TRAUMA  ..... 

1.9379 

7.3 

11.1 

30 

488  .... 

25 

SURG 

HIV  W  EXTENSIVE  OR.  PROCEDURE 

4.3859 

15.8 

22.1 

39 

489  .... 

25 

MED 

HIV  W  MAJOR  RELATED  CONDITION  ..      -... 

1.8468 

8.8 

13.4 

32 

490  .... 

25 

MED 

HIV  W  OR  W/O  OTHER  RELATED  CONDITION 

1.1174 

5.3 

8.4 

28 

491   .... 

08 

SURG 

MAJOR  JOINT  a  LIMB  REATTACHMENT  PROCEDURES- 
UPPER  EXTREMITY. 

1.6092 

5.0 

6.0 

28 

492  .... 

17 

MED 

CHEMOTHERAPY  WITH  ACUTE  LEUKEMIA  AS  SECOND- 
ARY DIAGNOSIS. 

3.5861 

10.9 

17.2 

34 

493  .... 

07 

SURG 

LAPAROSCOPIC  CHOLECYSTECTOMY  W/O  C.D.E.  WITH 

CC. 
LAPAROSCOPC  CHOLECYSTECTOMY  W/O  CiJ.E.   W/O 

CC. 

1.5268 

43 

6.2 

27 

494  .... 

07 

SURG 

.8233 

1.7 

2.3 

13 

1  Medicare  data  have  been  supplemenled  by  data  hem  Maryland  and  Mictvoan  lor  low  volume  DRGS. 

3  ORGS  469  and  470  contain  cases  which  could  not  be  assigned  to  vaJid  DRGS 

Note:  Geometric  mean  i«  used  only  lo  determine  paymertf  tor  transfer  cases. 

Note:  Afithmetic  mean  is  used  only  lo  determine  payment  for  ouHter  cases. 

Note:  Rei!**^  weights  are  t>ased  on  Medicare  patient  data  and  may  not  t>e  appropfiale  lor  other  pafieris. 

Table  6a.— new  Diagnosis  Cooes 


Diagnosis 
code 


Description 


CC 


MDC 


ORG 


077.98 

077.99 

078.10 

078.11 

078.19 

078.88 

079.4 

079.50 

079.51 

079.52 

079  53 

079  59 

079  88 

079.89 

079.98 

079.90 

088.e; 

114.4 
114.5 
250.02 


Urfspeciled  dteeass  of  conjunctiva  due  to  CNamydiae 

Unspedfied  diseases  of  conjurvrliva  due  to  viruses  „ 

Other  diseases  due  to  Mruses  and  Chiamydiae,  viral  warts,  unspecMed  — 
Other  diseases  due  to  viruses  and  Chiemydiae,  Corxlyloma  acumiralum  ... 
Other  diseases  due  to  vinjses  and  Chiamydiae,  other  specified  viral  warts  .. 
Other  specited  diseases  due  to  Chiamydiae  

Retrovirus,  urwpeofied - ~. ~. 

Human  T-cell  lymptiotrophic  virus,  type  I  (HTLV-I) 

Human  T<e«  tymphotrophic  virus,  type  II  [HTLV-II]  

Human  ImmurxxJefiderwy  virus,  type  2  (HIV  2J 

Other  specified  retrovirus  _ „ 

Other  spedlied  chlamydial  inlection 

Other  spedied  viral  inlection 

UnspeciAed  chlamydteJ  infection 


Ur^peciied  viral  inlection 


Babesiocii  — 

Chronic  pulmonary  oocckfioidomycosis 


Pulnwnary  coccidioidoiNyooeis.  unspecified  .__. „....«_........—._ „....„..»..... 

Diabetes  meDitus  without  merxion  of  complicaliorv  type  II  [norvlr^sulin  dependent 
type]  [NK)OM  type]  [aduH-onset  type]  or  unspecified  type,  uncontrolled 


02 
02 
09 
09 
09 
IB 
18 
18 
18 
18 
18 
18 
18 
18 
18 
25 
18 
25 
18 
04 
25 
04 
25 


46.  47.  48 

46.  47.  48 

283.284 

283.284 

283,  284 

421.422 

421,  422 

421.422 

421.422 

421.  422 

421.422 

421,  422 

421,422 

421.  422 

421.  422 

490 

421,  422 

490 

423 

79,  80.  81 

489 

79.  80,  81 

489 


10    294,295 
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Table  6a.— New  Diagnosis  Cooes— Continued 


Diagnosis 
code 


Description 


250.03 

250.12 

250.13 

250.22 

250.23 

250.32 

250.33 

250.42 

250.43 

250.52 

250.53 

250.62 

250.63 

250.72 

250.73 

250.82 

250.83 

250.92 

250.93 

283.10 

283.11 

283.19 

337.20 
337.21 
337.22 
337.29 
344.81 
344.89 
355.71 
355.79 
433.00 
433.01 

433.10 
433.11 

433.20 
433.21 

433.30 

433.31 

433.80 

433  81 


Diabetes  metUtus  without  mention  o(  complication,  type  I  [insulin  dependent  type] 

[IDDM]  [juvenile  type),  uncontrolled 

DiatMtes  with  i(etoacidosis,  type  II  [noo-insuiin  dependent  type]  [NtODM  type] 

[adult-onset  type]  or  unspecified  type,  urK»ntro«ed 

Diabetes  with  Icetoacidosis,  type  I  [insulin  dependent  tyoe]  (IDDM]  [juvenile  type], 

UTKXXitrolled  

Diabetes  with  hyperosmoianty,  type  II  [non-insulin  dependent  type;  [NIDDM  type] 

[adult-onset  type]  or  unspecified  type,  uncontrolled 

Diabetes  with  hyperosmolarity,  type  I  (insulin  dependent  type]  [IDDM]  [juvenile 

type],  urwontrolled  

Diabetes  with  other  con^a,  type  II  [non-insulin  dependent  type]  [NIDDM  type]  [adult- 

or^set  type]  or  unspecified  type,  urtcontrolled 

Diabetes  with  other  coma,  type  I  [insulin  dependent  type]  [IDDM]  [juvenile  type],  un- 
controlled  

Diabetes  with  renal  manifestations,  type  II  [non-insulin  dependent  type]  [NIDDM 

type]  [aduit-onset  type]  or  unspecified  type,  uncontrolled 

Diabetes  with  renal  manifestations,  type  I  fmsulin  dependent  type]  [  DDM]  [juvenile 

tyoe],  uncontrolled  

Diabetes  with  ophthalmic  manifestations,  type  II  [non-insulin  dependent  type) 

[NIDDM  type]  (adult-onset  type]  or  unspecified  type,  uncontrolled 

Diabetes  with  ophttulmic  manifestations,  type  I  [insulin  dependent  t\pe]  [IDDM]  [ju- 
venile type),  uncontrolled 

Diabetes  with  neurological  manifestations,  type  II  [non-insuiin  dependent  type] 

(NIDDM  type)  [adult-onset  type)  or  unspecified  type,  uncontroHed 

Diabetes  with  neurological  nranifestations,  type  I  [insulin  dependent  type]  [IDDM] 

Ouvenile  type],  uncontrolled  

Diabetes  with  peripheral  circulatory  disorders,  type  II  [norvinsulin  dependent  type] 

[NIDDM  type]  [adult-onset  type]  or  unspecified  type,  uncontrolled 

Diabetes  with  peripheral  circulatory  disorders,  type  I  (insulin  dependent  type] 

[IDDM]  Ouvenile  type],  uncontrolled 

Diabetes  with  ott>er  specified  nruinifestations,  type  II  [non-insuftn  dependent  type] 

[NIDDM  type]  todult-onset  type)  or  unspecified  type,  uncontrolled 

Diabetes  with  other  specified  manifestations,  type  I  finsuiin  deperxjent  type]  [IDDM] 

[juvenile  type],  uncontrolled  

Diabetes  with  unspecified  complication,  type  II  [non-Insulin  dependert  type]  [NIDDM 

type]  [aduit-onset  type]  or  urwpecified  type,  uncontroHed 

Diabetes  with  unspecified  complication,  type  I  pr^sulin  dependent  type]  [IDDM]  Qu- 

vende  type],  uncontrolled 

Norvautoimmurte  hemolytic  anemia,  unspecified  


CC 


Henttiyte  uremic  syndrome 


Other  rK)n-autoimmune  hemolytic  anemias 


Reflex  sympathetic  dystrophy,  unspecified 

Reflex  sympathetic  dystrophy  of  the  upper  limb _ 

Reflex  sympathetic  dystrophy  of  the  lower  limb 

Reflex  sympathetic  dystrophy  of  other  specified  site 

Other  specified  paralytic  syndromes,  Locked-in  state ...., 

Other  specified  paralytic  syndromes 

Causalgia  of  lower  liinb , ~ 

Other  morwrteuritis  of  lower  Bmb  

Occlusion  and  stenosis  of  basilar  artery,  without  mention  of  cerebral  infarction 
Ocdusion  and  sterK>sis  of  basilar  artery,  with  cerebral  infarction  


Occlusion  arxl  stenosis  of  carotid  artery,  wittx>ut  mention  of  cerebral  infarction 
Ocdusion  and  sterx>sis  of  carotid  artery,  with  cerebral  infarction 


Ocdusion  arvj  stenosis  of  vertebral  artery,  wlttxxjt  mention  of  cerebral  infarction 
Ocdusion  arxl  stenosis  of  vertebral  artery,  with  cerebral  infarction 


Ocdusion  and  sterK>sis  of  muKple  and  bilateral  arteries,  wittK>ut  mention  of  cerebral 

ifirftrcDOft  •• •• •• 

Ocdusion  and  stenosis  of  muHiple  and  bilateral  arteries,  with  cerebral  infarction 

Ocdusion  and  stenosis  of  other  specified  precerebral  artery,  without  mention  of  cer- 
ebral infarction  „ 

Ocdusion  and  stenosis  of  other  spedfied  precerebral  artery,  with  cerebral  infarction 


MDC 


ORG 


10 

294.295 

10 

294.295 

10 

294,295 

10 

294.295 

10 

294.295 

10 

294.295 

10 

294.295 

11 

331.332.333 

11 

331,332,333 

02 

46.  47.  48 

02 

46,  47,  48 

01 

18,19 

01 

18.19 

05 

130.  131 

05 

130,  131 

10 

294.295 

10 

294.295 

10 

294.295 

10 

294.295 

15 

387,3891 

16 

395.396 

25 

490 

15 

387.  389 1 

16 

395,396 

25 

490 

15 

387,389' 

16 

395,396 

25 

490 

01 

18.  19 

01 

18.19 

01 

18.  19 

01 

18.19 

01 

34,35 

01 

34.35 

01 

18.19 

01 

18.  19 

01 

15 

01 

14 

15 

387.3891 

01 

15 

01 

14 

15 

387.389' 

01 

15 

01 

14 

15 

387.389' 

01 

15 

01 

14 

15 

387,389' 

01 

15 

01 

14 
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Table  6a.— New  Diagnosis  Codes— Continued 


Diagnosis 
cod« 


Description 


cc 

MDC 

15 

N 

01 

Y 

01 

15 

N 

01 

15 

Y 

01 

15 

N 

01 

15 

Y 

01 

15 

N 

01 

15 

Y 

01 

15 

N 

05 

Y 

05 

15 

N 

05 

Y 

05 

N 

05 

N 

05 

N 

05 

N 

05 

N 

06 

N 

06 

N 

06 

N 

06 

Y 

06 

N 

06 

Y 

06 

15 

N 

06 

N 

09 

Y 

08 

15 

Y 

08 

15 

Y 

08 

15 

Y 

08 

15 

Y 

08 

15 

Y 

08 

15 

Y 

08 

15 

Y 

08 

15 

N 

05 

N 

05 

N 

05 

N 

05 

N 

05 

N 

05 

N 

01 

Y 

01 

15 

Y 

11 

15 

N 

11 

15 

Y 

11 

15 

N 

11 

N 

11 

N 

11 

N 

11 

ORQ 


433.90 

433.91 

434.00 

434.01 

434.10 

434.11 

434.90 

434.91 

440.23 
440.24 

440.29 

441.6 

441.7 

451.82 

451.83 

451.84 

530.10 

530.11 

530.19 

530.81 

530.82 

530.83 

530.84 

530.89 
704.02 
733.10 

733.11 

733.12 

733.13 

733.14 

733.15 

733.16 

733.19 

747.60 
747.61 
747.62 
747.63 
747.64 
747.69 
747.82 
780.03 

788.20 

788.21 

788.29 

788.41 
788.42 
788.43 
788.61 


Ocdusion  and  stenosis  of  unspecified  precerebral  artery,  witfwut  mention  of  cere- 
bral Infarction  

Occlusion  and  stenosis  of  unspecified  precerebral  artery,  wilti  cerebral  infarction  .... 


Cerebral  ttirombosis  without  mention  of  cerebral  infarction  

Cerebral  ttirombosis  witti  cerebral  Infarction 

Cerebral  emtx>llsm  without  mention  of  cerebral  infarction 

Cerebral  emt>oiism  with  cerebral  infarction 

Cerebral  artery  occlusion,  unspecified,  wittiout  mention  of  cerebral  Infarction 
Cerebral  artery  occlusion,  unspecified,  with  cerebral  Infarction  


Att>erosclerosis  of  the  extremities  with  ulceration 
Atherosclerosis  of  the  extremities  with  gangrene 


Ottier  atherosclerosis  of  the  extremities  

Thoracoabdominal  aneurysm,  ruptured  

Thoracoabdominal  aneurysm,  wittiout  mention  of  rupture 

Phlebitis  and  thrombophlebits  of  superficial  veins  of  upper  extremities 

Phlet>i1is  and  thrombophlebitis  of  deep  veins  of  upper  extremities  

Phlebitis  and  thrombophlebitis  of  upper  extremities,  unspecified  „ 

Esophagitis,  unspecified 

Reflux  esophagitJS  ^ 

Ottier  esophagitis  „ „ 

Esophageal  reflux 

Esophageal  hemorrtiage 

Esophageal  leuitopiakia  

Tracheoesophageal  fistula  t.. 


•v 


Other  specified  disorders  of  the  esophagus 

Telogen  effluvium  

Pathologic  fracture,  unspecified  site  


Pathologic  fracture  of  the  humerus 

Pathologic  fracture  of  distal  radius  and  ulna  

Pathologic  fracture  of  vertebrae 

Pattiologic  fracture  of  neck  of  femur 

Pathologic  fracture  of  ottier  specified  part  of  femur , 

Pattiologic  fracture  ^f  tibia  and  fibula  

Pattiologic  fracture  of  other  specified  site 


Anomaly  of  the  peripheral  vascular  system,  unspecified  site 

Gastrointestinal  vessel  anomaly  

Renal  vessel  anomaly 

Upper  linfib  vessel  arxxnaiy ^ 

Lower  limb  vessel  anomaly 

Anomalies  of  other  specified  sites  of  peripheral  vascular  system 

Spinal  vessel  anomaly  „ 

Persistent  vegetative  state 


Retention  of  urine,  unspecified  ... 

Incomplete  bladder  emptying 

Other  specified  retention  of  urine 

Urinary  frequency 

Polyuria 


Nocturia 

Splitting  of  urinary  stream 


387.  389 ' 

15 

14 

387,  389 ' 

15 

387,  389  < 

14 

387,389' 

15 

387,  389 « 

14 

387,389' 

15 

387,389' 

14 

387,  389 ' 

130,  131 

130,  131 

387,389' 

130,  131 

130.  131 

130,  131 

130,  131 

130,  131 

130,  131 

182,  183,  184 

182,  183,  184 

182.  183,  184 

182,  183,  184 

174.  175 

182,  183,  184 

182,  183,  184 

387,  389 ' 

182,  183,  184 

283,284 

239 

387,  389 ' 

239 

387,389' 

239 

387,389' 

239 

387.389' 

239 

387.389' 

239 

387,389' 

239 

387,389' 

239 

387,389' 

130,  131 

130,  131 

130.  131 

130.  131 

130.  131 

130.  131 

34.35 

23 

387,  389  • 

325.  326.  327 

387,  389 ' 

325.  326,  327 

387.389' 

325,  326,  327 

387.  389 ' 

325,  326.  327 

325.  326.  327 

325.  326.  327 

325,  326.  327 
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Table  6a.— New  Diagnosis  Codes— Continued 


Diagfx>sis 
cod* 


788  62 
788.69 
790.91 
790.92 
790.93 
790.99 
925.1 


925.2 


995.60 

995.61 

995.62 

995  63 

995.64 

995.65 

995.66 

995.67 

995  68 

995.69 

V05.3 

V05.4 

V09.0 

V09.1 

V09.2 
V09.3 
V09.4 
V09.50 

V09.51 

V09.6 
V09.70 

V09.71 

V09.80 

V09.81 

V09.90 

V09.91 

V72.81 
V72.82 
V72.83 
V72.B4 
V72.85 
V73.88 
V73.89 
V73.98 
V73.99 


Description 


Stowing  ol  urinary  stream  

OttMr  abnormality  of  urination 

Abnormal  arterial  blood  gasas  

Abnormal  coagulation  proIHe 

Elevated  prostate  spedfk:  antigen  (PSA)  

Otwr  norttpecific  findings  on  examination  of  blood 
Crushing  injury  of  face  and  scalp  


Crushing  Injury  of  nedc 


Artaphylactic  shock  due  to  unspecified  food 

Artaphylactic  shock  due  to  peanuts 

Anaphytactk:  shock  due  to  crustaceans ~„».^. 

Anaphylactic  shock  due  to  fruits  and  vegetables 

Anaphylactic  shock  due  to  tree  nuts  and  seeds 

Anaphyiactk;  shock  due  to  fish  ~ ~ 

Anaphylactk:  shock  due  to  food  additives ~ 

Anaphytectk:  shock  due  to  milk  products 

Arwipf>ylactic  shock  due  to  eggs  »~ ™....- 

Anaphylactk;  shock  due  to  other  specified  food  ~~ 

Need  for  inoculation  against  viral  hepatitis ~ 

Need  for  Inoculatton  against  variceiia  

infection  with  mkyoorganisms  resistant  to  penk:ilins ~ 

Infedkxi  with  microorganisms  resistant  to  cephak>sporins  and  other  B-lactam  anti- 
biOtKS  

Infectkxi  with  microo<'ganisfns  resistant  to  macrolides  ~.. — 

Infectton  with  microorganisms  resistant  to  tetracyclines - 

Infectton  with  microorganisms  resistant  to  aminoglycosxles  

Infection  with  mk:roorganisms  resistant  to  quinok>r>es  and  fluoroquinotones,  wHhoul 
mentton  of  resistary:e  to  multiple  qutnolones  and  fluoroquinolorws  

Infectton  with  mnroorganisme  resistant  to  quirnkxies  and  fluoroquinolones,  with  re- 
sistance to  multiple  quirx>tones  and  fluoroquinotones 

Infectton  with  mteroorganisms  resistant  to  sulfonamides 

Infectton  with  rrucroorganisms  resistant  to  other  specified  arttimycobrcterial  agerrts, 
witttout  mentton  of  resistance  to  multiple  antimycobacterlal  agents  

Infectton  with  mtoroorganisms  resistant  to  other  specified  antimycobecterial  agents, 
with  resistance  to  multiple  antimycobacterlal  agents 

Infection  with  microorganisms  resistant  to  other  specified  dnjgs,  without  mentton  of 
resistartce  to  multiple  drugs 

Infection  with  mtoroorganisms  resistarU  to  other  specified  dnjgs.  wit^  resistance  to 
multiple  drugs  

Infectton  with  drug-resistant  microorganisms,  unspecified,  without  mention  of  mul- 
tiple drug  resistance  

Infectksn  wim  drug-resistant  microorganisms,  unspecified,  with  muNiple  drug  resist- 


CC 


ance 


Pre-operatlve  cardtovascuiar  examination  „ 

Pre-operative  respiratory  examirwtion  — 

Other  specified  pre-operative  examinatton  ..^. ~ 

Pre-operative  examination,  unspecified 

Other  specified  exarriination 

Special  screening  examination,  Other  specified  chlamydial  diseases 

Special  screening  examination.  Other  specified  viral  diseases 

Special  screening  examination.  Unspecified  chlamydial  dissase 

Special  screening  examination.  Unspecified  viral  disease  


N 
N 
N 
N 
N 
N 
N 
N 
N 
N 
N 
N 
N 

N 
N 
N 
N 

N 

N 
N 

N 

N 

N 

N 

N 

N 
N 
N 
N 
N 
N 
N 
N 
N 
N 


^  Diagnosis  code  Is  classified  as  a  "major  problem"  In  these  DRGs. 

3  Diagnosis  code  Is  assigned  to  the  "significant  head  tauma"  body  site  category. 

Table  6b.— New  Procedure  Codes 


MDC 


11 
11 

23 
23 
23 
23 

21 
24 


21 
24 


DRG 


21 
21 
21 
21 
21 
21 
21 
21 
21 
21 
23 
23 
18 

18 
18 
18 
18 

18 

18 
18 

18 

18 

18 

18 

18 

18 
23 
23 
23 
23 
23 
23 
23 
23 
23 


325,  326,  327 

325,  326,  327 

463.464 

463,464 

463.464 

463.464 

444,  445,  446 

4873 

482 

444,445,446 

487* 

482 

447,448 

447.446 

447,448 

447,448 

447,448 

447,448 

447.448 

447,448 

447,448 

447.448 

467 

467 

423 

423 
423 
423 
423 

423 

423 
423 

423 

423 

423 

423 

423 

423 

467 
467 
467 
467 
467 
467 
467 
467 
467 


Procedure 
cod* 

Description 

OR 

MDC 

DRQ 

54.25 

Pertton*al  lavage 

N 
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Table  6c.— Invalid  Diagnosis  Codes  > 


Diagnosis 
cod* 


Description 


CC 


MOC 


DRQ 


077.9 
078.1 
079.8 
079.9 

283.1 


344.8 
355.7 
433.0 
433.1 
433.2 
433.3 
433.8 
433.9 
434.0 

434.1 

434.9 

530.1 
530.8 
665.12 

665.14 
733.1 

747.6 
788.2 

788.4 
788.6 
790.9 
925 

V72.8 
V73.8 
V73.9 


L)nsp«dfi«d  diseases  of  conjunctiva  du«  to  viruses  and  Chiamydiaa 

Ott>er  diseases  due  to  viruses  and  CNamydiae,  viral  warts  

Other  specified  viral  arnj  CMamydiai  Infections 

Unspecified  viral  and  Chlamydial  Infections  


Non-autoimmune  hemolytic  anemias 


Olfier  specified  paralytic  syndromes 

Other  morv)neur1tis  of  lower  hmb  „ 

Occlusion  and  stenosis  of  the  basilar  artery 

Occlusion  ar>d  stenosis  of  the  carotid  artery  

Occlusion  and  stenosis  of  the  vertebral  artery  

Occlusion  and  stenosis  of  multipia  arxj  bilateral  precerebral  arteries 

Occlusion  and  stenos4S  of  other  specified  precerebral  artery 

Occlusion  and  stenoses  of  unspecified  precerebral  artery 

Cerebral  thrombosis  


Cerebral  embolism  

Cerebral  artery  occlusion,  unspecified 


Esophagitis 

Other  specified  disorders  of  esophagus  

Rupture  of  uterus  during  labor,  delivered,  with  mention  of  postpartum  conr^lication 

Rupture  of  utems  diiring  labor,  postpartum  condition  or  complication 

Patfx)logic  fracture  


Other  anomalies  of  peripheral  vascular  system 
Retention  of  urine ., 


Frequency  of  urination  arx)  polyuria  

Other  atxxjrmality  of  urination 

Other  nonspecific  findings  on  examirfation  of  bkxxJ 
Crushing  injury  of  (ace,  scalp  and  neck 


Other  special  examinations 

Special  screening  examination  for  other  specified  viral  and  Chlamydial  diseases 
Special  screening  examination  for  unspecified  viral  disease  


02 

46,  47,  48 

09 

283.284 

18 

421.  422 

18 

421.422 

25 

490 

15 

387.3892 

16 

395.396 

25 

490 

01 

34,35 

01 

18.19 

01 

15 

01 

15 

01 

15 

01 

15 

01 

15 

01 

15 

01 

14 

15 

387.  389  J 

01 

14 

15 

387,3892 

01 

14 

15 

387,  3891 

06 

182,  183.  184 

06 

182.  183,  184 

14 

370,371,372,373 

374,  375 

14 

376,  377 

08 

239 

15 

387.3892 

05 

130,  131 

11 

325.  326.  327 

15 

387.  3892 

11 

325.  326,  327 

11 

325.  326.  327 

23 

463.464 

21 

444.  445,  446 

24 

487 

23 

467 

23 

467 

23 

467 

1  See  Table  6a  for  new  diagnosis  codes  (4-  or  5-digits)  that  will  be  considered  valid  by  the  FY  1993  GROUPER. 

2  Diagnosis  code  is  classified  as  a  "major  problem  in  these  DRGs. 

Table  6d.— Revised  Diagnosis  Code  Titles 


DiagrK>sis 
code 


0785 

078.89 

250.00 

250.01 

250.10 

250.11 

250.20 

250.21 

250.30 

250.31 

250.40 

250.41 


Description 


Cytomegalovirai  disease  

Other  specified  diseases  due  to  viruses 

Diabetes  meUtus  without  PDention  of  complication,  type  11  [non-insulin  dependent 
type]  [NIDDM]  [adult-onset  type]  or  unspecified  type,  not  stated  as  uncontrolled  ... 

Diabetes  meltitus  without  mention  of  cornplication,  type  I  [insulin  dependent  type] 
[IDDM]  Quvenlle  type],  not  stated  as  uncontrolled 

Diabetes  with  ketoacidosis,  type  II  [norvinsulin  dependent  type]  [NIDDM]  [adult- 
onset  type]  or  unspecified  type,  not  stated  as  uncontrolled 

Diabetes  with  ketoacidosis,  type  I  [insulin  dependent  type]  [IDDM]  [|uver>ile  type], 
rwt  stated  as  urwontrolled  

Diabetes  with  hyperosmoiarity,  type  II  (norvinsulin  dependent  type]  [NIDDM]  [adult- 
onset  type]  or  unspecified  type,  not  stated  as  uncontrolled 

DMbetes  with  hyperosmoiarity,  type  I  [insulin  dependent  type]  [IDDM]  [juvenile 
type],  not  stated  as  uncontrolled  

Diabetes  with  other  coma,  type  II  [norvinsulin  dependent  type]  [NIDDM]  (adult-onset 
type]  Of  unspecified  type,  not  stated  as  urKontrolled 

Diabetes  with  other  coma,  type  I  [insulin  dependent  type]  [IDDM]  Quvenile  type],  not 
stated  a»  urx»ntrolled  

Diabetes  with  rerud  manifestatky^s,  type  II  [non-insulin  dependent  type]  [NIDDM] 
[adult-onset  type]  or  unspecified  type,  not  stated  as  uncontrolled 

Diabetes  with  renal  manifestations,  type  I  finsuUn  dependent  type]  [IDDIM]  Quvenile 
type],  not  stated  as  uncontrolled  


CO 

MDC 

N 
N 

18 
18 

N 

10 

Y 

10 

N 

10 

Y 

10 

N 

10 

Y 

10 

N 

10 

Y 

10 

N 

11 

Y 

11 

DRG 


421. 
421. 

294, 

294, 

294. 

294, 

294. 

294. 

294. 

294. 

331. 

331, 


422 
422 

295 

295 

295 

295 

295 

295 

295 

295 

332,333 

332.  333 


Federal  Register  /  Vol.  58,  No.  168  /  Wednesday.  September  1,  1993  /  Rules  and  Regulations  46405 


Table  6o.— Revised  Diagnosis  Code  Ttles— Continued 


Diagnosis 
code 


250.50 

250.51 

250.60 

250.61 

250.70 

250.71 

250.80 

250.81 

250.90 

250.91 

251.1 

302.0 

354.4 

451.11 

493.20 

493.21 

788.33 

790.7 

795.5 

995.0 


Description 


Diabetes  with  ophthalmic  manifestations,  type  11  [non-insulin  dependent  type] 

[NIDDM]  [adult-onset  type]  or  unspecified  type,  not  stated  as  uncontnOed 

DiatMtes  with  ophthalmic  manifestations,  type  I  pnsuUn  dependent  type]  [I  DOM]  Qu- 

venile  type),  not  stated  as  uncontrolled 

Diabetes  with  neurological  manifestations,  type  II  [non-insulin  dependent  type] 

[NIDDM]  (adult-onset  type]  or  unspecified  type,  not  stated  as  uncontrolled 

Diabetes  with  neurological  manifestations,  type  I  (insulin  dependent  type]  [IDDM] 

fluvenile  type),  not  stated  as  urxxxitrolled 

Diabetes  with  peripheral  circulatory  disorders,  type  II  [nor>-<nsulin  dependent  type] 

[NIDDM]  (adult-onset  type]  or  unspecified  type,  not  stated  as  uncont-olled 

Diabetes  with  peripheral  circulatory  disorders,  type  I  [insulin  dependent  type] 

(IDDM)  Quvenile  type),  not  stated  as  uncontrolled 

Diabetes  with  other  specified  manifestations,  type  II  (non-insulin  deoendent  type] 

[NIDDM]  [adult-onset  type]  or  unspecified  type,  not  stated  as  unconfolled 

Diabetes  with  other  specified  ntanifestations,  type  I  [insulin  dependent  type]  [IDDM] 

(juvenile  type],  not  stated  as  urxxxitrolled 

Diabetes  with   unspecified  complication,   type   II   [non-insulin  dependent  type] 

[NIDDfil]  [adult-onset  type]  or  unspecified  type,  not  stated  as  uncon  rolled 

Diabetes  with  unspecified  complication,  type  I  (insulin  dependent  type]  [IDDM]  (ju- 
venile type],  not  stated  as  uncontrolled 

Other  specified  hypoglycemia .% 

Ego-dystonic  honxjsexuality .,. 

Causalgia  of  upper  limb  

Phlebitis  and  thrombophlebitis  of  femoral  vein  (deep)  (superficial) 

Chronic  obstructive  asthma,  without  mention  of  status  asthmaticus 

Chror^  obstructive  asthma,  with  status  asthmaticus 

Mixed  iTKontinence,  (male)  (female) ~ 

Bacteremia  

Nor^pedfic  reaction  to  tuberculin  skin  test  without  active  tuberculosis 

Other  araphylactic  shock 


CC 


N 


N 


N 


N 


N 

Y 
N 
N 
N 
Y 
Y 
Y 
N 
Y 
N 
N 


MDC 


02 

02 

01 

01 

05 

05 

10 

10 

10 

10 
10 
19 
01 
05 
04 
04 
11 
18 
04 
21 


DRG 


46,  47,  48 

46,  47.  4A 

18,19 

18,19 

130,  131 

130,  131 

294,295 

294,295 

294,295 

294.295 

300,301 

432 

18.  19 

128 

88 

88 

325,  326,  327 

416,417 

79,  80,  81 

447,448 


Table  6e.— Revised  Procedure  Code  Titles 


Procedure 
code 

Description 

OR 

MOC 

DRG 

33  26 

Closed  iDercutaneousI  Fneedlel  t>ioosv  of  luna 

N 

86  72 

Adx/ancArriAnt  of  DadiciA  araft                            

Y 

01 

7.8 

03 
05 

63 

120 

06 

170,  171 

08 

217 

09 

263.  264,  265,  266 

10 

287 

21 

439 

22 

458,472 

24 

486 
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Table  6r.— -ADornoNS  to  the  CC  Exclusions  List 
Page  1  of  16  Pages 

CCs  Viat  w«  add»ct  to  »ie  Hst  are  In  Table  6t— Additions  to  the  CC  Exclusions  List.  Each  ot  the  principal  diagnoeee  \& 
shown  wit)  an  asaeneii,  and  the  pevislone  to  the  CC  Eadusions  List  are  pfowided  In  an  indented  cowmn  Invnedieteiy 
totowing  the  affected  prinetpat  diagnosis. 


•0700 

05609 

07030 

07061 

0720 

07279 

25012 

25032 

78003 

05671 

07031 

07052 

0721 

0/28 

25013 

25033 

•0701 

05679 

07041 

07053 

0722 

1144 

25020 

25040 

78003 

0568 

07042 

0/059 
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44421 

25013 

3229 

44422 

25033 

•25092 

3211 

3229 

44422 

25020 

3240 

44481 

25042 

25001 

3213 

3240 

44481 

25021 

3241 

44489 

25043 

25002 

3214 

3241 

44489 

25022 

3249 

4449 

25052 

25003 

3218 

3249 

4448 

25023 

325 

4460r 

25053 

25010 

3220 

325 

4460 

25030 

3314 

44620 

25062 

25011 

3221 

3314 

44620 

25031 

3350 

44621 

25063 

25012 

3222 

3350 

44621 

25032 

33510 

44629 

25072 

25013 

3229 

33510 

44629 

25033 

33511 

4463 

25073 

25020 

3240 

,%\S11 

4463 

25040 

33519 

4464 

25082 

25021 

3241 

33519 

4464 

25041 

33520 

4465 

25083 

25022 

3249 

33520 

4465 

25042 

33521 

4466 

25092 

25023 

325 

33.S21 

4466 

25043 

33522 

4467 

25093 

25030 

3314 

XVi?? 

4467 

25050 

33523 

4510 

43301 

25031 

3350 

33523 

4510 

25051 

33524 

45111 

43311 

25032 

33510 

33524 

45111 

25052 

33529 

45119 

43321 

25033 

33511 

a\'y>9 

45119 

25053 

3358 

4512 

43331 

25040 

33519 

XVi6 

4512 

25060 

3359 

45181 

43381 

25041 

3.3520 

3359 

45181 

25061 

340 

452 

43391 

25042 

33521 

340 

452 

25062 

3432 

4530 

43401 

25043 

33522 

3432 

4530 

25063 

3440 

4531 

43411 

25050 

33523 

3440 

4531 

25070 

3452 

4532 

43491 

25051 

33524 

3452 

4532 

25071 

3453 

4533 

4416 

25052 

33529 

3453 

4533 

25072 

3481 

4538 

78003 

25053 

3358 

3481 

4538 

25073 

3491 

4539 

•25091 

25060 

3359 

3491 

4539 

25080 

34981 

5800 

25002 

25061 

340 

34981 

5800 

25081 

34982 

5804 

25003 

25062 

3432 

34982 

5804 

25082 

3580 

58081 

25012 

25063 

3440 

,3580 

58081 

25083 

3581 

5809 

25013 

25070 

3452 

3581 

5809 

25090 

3590 

5810 

25022 

25071 

3453 

3590 

5810 

25091 

3591 

5811 

25023 

25072 

3481 

3591 

5811 

25092 

37700 

5812 

25032 

25073 

3491 

37700 

5812 

25093 

37701 

5813 

25033 

25080 

34981 

37701 

5813 

2510 

37702 

58181 

25042 

25081 

34982 

37702 

58181 

2513 

43301 

58189 

25043 

25082 

3580 

43301 

58189 

2580 

43311 

5819 

25052 

25083 

3581 

43311 

5819 

2581 

43321 

5834 

25053 

25090 

3590 

43321 

5834 

2588 

43331 

5845 

25062 

25091 

3591 

43331 

5845 

2589 

43381 

5846 

25063 

25092 

37700 

43381 

5846 

3200 

43391 

5847 

25072 

25093 

37701 
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37702 

58181 

2513 

43301 

58189 

25093 

25033 

28319 

43301 

58189 

2580 

43311 

5819 

78003 

25042 

•2811 

43311 

5819 

2581 

43321 

5834 

•2512 

25043 

28310 

43321 

5834 

2588 

43331 

5845 

25002 

25062 

28311 

43331 

5845 

2589 

43381 

5846 

25003 

25053 

28319 

4.'VM1 

5846- 

3200 

43391 

5847 

25012 

25062 

•2812 

43391 

5847 

3201 

43401 

5848 

25013 

25063 

28310 

43401 

5848 

3202 

43411 

5849 

25022 

25072 

28311 

43411 

5849 

3203 

43491 

585 

25023 

25073 

28310 

43491 

585 

3207 

436 

59010 

25032 

250R? 

•2813 

436 

59010 

32081 

4372 

59011 

25033 

25083 

28310 

4372 

59011 

32082 

4374 

5902 

25042 

25092 

28311 

4374 

5902 

32089 

4375 

78001 

25043 

25093 

28310 

4375 

78001 

3209 

4376 

78003 

25052 

•2599 

•2814 

4376 

78003 

3210 

4410 

'2510 

25053 

25002 

28310 

4410 

*25093 

3211 

4411 

25002 

25082 

25003 

28311 

4411 

25001 

3213 

4413 

25003 

25063 

25012 

28319 

4413 

25002 

3214 

4415 

25012 

25072 

25013 

•2818 

4415 

25003 

3218 

4416 

25013 

25073 

25022 

28310 

4416 

25010 

3220 

4440 

25022 

25082 

25023 

28311 

4440 

25011 

3221 

4441 

25023 

25083 

25032 

28319 

4441 

25012 

3222 

44421 

25032 

25092 

250)3 

•2819 

44421 

25013 

3229 

44422 

25033 

25093 

25042 

28310 

44422 

25020 

3240 

44481 

25042 

78003 

25043 

28311 

44481 

25021 

3241 

44488 

25043 

•2513 

25052 

28319 

44489 

25022 

3249 

4449 

2505? 

25002 

25053 

•2820 

4449 

25023 

325 

4460 

25053 

25003 

25062 

28310 

4460 

25030 

3314 

44620 

25062 

25012 

25063 

28311 

44620 

25031 

3350 

44621 

25063 

25013 

25072 

28319 

44621 

25032 

33510 

44629 

25072 

25022 

25073 

•2821 

44629 

25033 

33511 

4463 

25073 

25023 

25082 

28310 

4463 

25040 

33519 

4464 

25082 

25032 

25083 

28311 

4464 

25041 

33520 

4465 

25083 

25a33 

25092 

28319 

4465 

25042 

33521 

4466 

25092 

25042 

25093 

•2822 

4466 

25043 

33522 

4467 

25093 

25043 

•27411 

28310 

4467 

25050 

33523 

4510 

78003 

25052 

78820 

28311 

4510 

25051 

33524 

45111 

•2511 

25053 

78829 

28319 

45111 

25052 

33529 

45119 

25002 

25062 

•2800 

•2823 

45119 

25053 

3358 

4512 

25003 

25063 

28310 

28310 

4512 

25060 

3359 

45181 

25012 

25072 

28311 

28311 

45181 

25061 

340 

452 

25013 

25073 

28319 

28319 

452 

25062 

3432 

4530 

25022 

25082 

•2801 

•2824 

4530 

25063 

3440 

4531 

25023 

25083 

28310 

28310 

4531 

25070 

3452 

453? 

25032 

25092 

28311 

28311 

4532 

25071 

3453 

4533 

25033 

25093 

28319 

28319 

4533 

25072 

3481 

4538 

25042 

78003 

•2808 

•2825 

4538 

25073 

3491 

4539 

25043 

•2515 

28310 

28310 

4539 

25080 

34981 

5800 

25052 

53082 

28311 

28311 

5800 

25081 

34982 

5804 

25053 

•2598 

28319 

28319 

5804 

25082 

3580 

58081 

25062 

25002 

•2809 

•28260 

58061 

25083 

3581 

5809 

25063 

25003 

28310 

28310 

5809 

25090 

3590 

5810 

25072 

25012 

28311 

28311 

5810 

25091 

3591 

5811 

25073 

25013 

28319 

28319 

5811 

25092 

37700 

5812 

25082 

25022 

•2810 

•28261 

5812 

25093 

37701 

5813 

25083 

25023 

28310 

28310 

5813 

2510 

37702 

58181 

25092 

25032 

28311 

28311 

46412  Federal  Register  /  Vol.  58.  No.  168  /  Wednesday,  September  1,  1993  /  Rules  and  Regulations 


Page  7  OF  16  Pages 

28319 

28261 

•2850 

33521 

43311 

43311 

43401 

43311 

•28262 

28262 

28310 

33522 

43321 

43321 

43411 

43321 

28310 

28263 

28311 

33523 

43331 

43331 

43491 

43331 

28311 

28269 

28319 

33524 

43381 

43381 

•44024 

43381 

28319 

2830 

•2851 

33529 

43391 

43391 

44024 

43391 

•28263 

28310 

28310 

3358 

•43310 

•43390 

7854 

43401 

28310 

2S311 

28311 

3359 

43301 

43301 

•4410 

43411 

28311 

28319 

28319 

•33729 

43311 

43311 

4416 

43491 

28319 

2832 

•2858 

3350 

43321 

43321 

•4411 

4416 

•28269 

2839 

28310 

33510 

43331 

43331 

4416 

53082 

28310 

2840 

28311 

33511 

43381 

43381 

•4412 

•4599 

28311 

2848 

28319 

33519 

43391 

43391 

4416 

43301 

28319 

2848 

•2859 

33520 

•43311 

•43391 

•4413 

43311 

•2827 

2850 

28310 

33521 

43301 

43301 

4416 

43321 

28310 

2851 

28311 

3352? 

43311 

43311 

•4414 

43331 

28311 

•28319 

28319 

xva3 

43321 

43321 

4416 

43381 

28319 

2800 

•2898 

33524 

43331 

43331 

•4415 

43391 

•2828 

2814 

28310 

.3a'>29 

43381 

43381 

4416 

43401 

28310 

2818 

28311 

3358 

43391 

43391 

•4416 

43411 

28311 

2824 

28319 

3359 

•43320 

•43400 

4410 

43491 

28319 

28260 

•2899 

•34461 

43301 

43401 

4411 

4416 

•2829 

28261 

28310 

78820 

43311 

43411 

4413 

53082 

28310 

28262 

28311 

78829 

43321 

43491 

4415 

•5302 

28311 

28263 

28319 

•34481 

43331 

436 

4416 

53082 

28319 

28269 

•33720 

3432 

43381 

•43401 

•4417 

•5304 

•2830 

2630 

3350 

3440 

43391 

43401 

4410 

53084 

28310 

28310 

33510 

•34489 

•43321 

43411 

4411 

•5307 

28311 

28311 

33511 

3432 

43301 

43491 

4413 

53082 

28319 

28319 

33519 

3440 

43311 

436 

4415 

53084 

•28310 

2832 

33520 

•3488 

43v3?1 

•43410 

4416 

•53081 

2800 

2839 

33521 

78003 

43331 

43401 

•4419 

5304 

2814 

2840 

3352? 

•3489 

43381 

43411 

4416 

5307 

2818 

2848 

33523 

78003 

43391 

43491 

•45182 

53084 

2824 

2849 

33524 

•34989 

•43330 

436 

4510 

9981 

28260 

2850 

33529 

78003 

43301 

•43411 

45111 

•530B2 

28261 

2851 

3358 

•3499 

43311 

43401 

45119 

4560 

28262 

•2832 

3359 

78003 

43321 

43411 

4512 

45620 

28263 

28310 

•33721 

•430 

-43331 

43491 

45181 

5307 

28269 

28311 

3350 

78003 

43381 

436 

•45183 

53082 

2830 

28319 

33510 

•431 

43391 

•43490 

4510 

53100 

28310 

•2839 

33511 

78003 

•43331 

43401 

45111 

53101 

28311 

28310 

33519 

•4320 

43301 

43411 

45119 

53110 

28319 

28311 

33520 

78003 

4,3311 

43491 

4512 

53111 

2832 

28319 

33521 

•4321 

43321 

436 

45181 

53120 

2839 

•2840 

33522 

78003 

43331 

•43491 

•45184 

53121 

2840 

28310 

33523 

•4329 

43381 

43401 

4510 

53131 

2848 

28311 

33524 

78003 

43391 

43411 

45111 

53140 

2849 

28319 

33529 

•43300 

•43380 

43491 

45119 

53141 

2850 

•2848 

3358 

43301 

43301 

436 

4512 

53150 

2851 

28310 

3359 

43311 

43311 

•4350 

45181 

53151 

•28311 

28311 

•33722 

43321 

43321 

43301 

•4560 

53160 

2800 

28319 

3350 

43331 

43331 

43381 

53082 

53161 

2814 

•2849 

33510 

43381 

43381 

43391 

•45620 

53171 

2818 

28310 

33511 

43391 

43391 

•4351 

53082 

53191 

2824 

28311 

33519 

•43301 

•43381 

43321 

•45989 

53200 

28260 

28319 

33520 

43301 

43301 

•436 

43301 

53201 
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53210 

56985 

53082 

53082 

53082 

78829 

78820 

80661 

53?11 

5780 

•53200 

•53350 

•53521 

•59654 

78829 

80662 

f>a??o 

5781 

53082 

53082 

53082 

78820 

•73310 

80669 

!»?21 

5789 

•53201 

•53351 

•5a531 

78829 

73310 

80670 

.•Kvai 

9981 

53082 

53082 

53082 

•59655 

73311 

80671 

53240 

•53083 

•53210 

•53360 

•53541 

78820 

73312 

80672 

53241 

5304 

53082 

53082 

53082 

78829 

73313 

80679 

53250 

5307 

•53211 

•53361 

•53551 

•59659 

73314 

8068 

53251 

53064 

53082 

53082 

53082 

78820 

73315 

8069 

53260 

9961 

•53220 

•5a370 

•53561 

78829 

73316 

8080 

53261 

*53084 

53082 

53082 

53082 

•5968 

73319 

8082 

53271 

5304 

•53221 

•53371 

•53783 

78820 

8058 

8083 

53291 

5307 

53082 

53082 

53082 

78829 

8059 

80843 

53300 

53064 

•53230 

•53390 

•56202 

•5969 

80600 

80849 

53301 

'53089 

53082 

53082 

53082 

78820 

80601 

80851 

53310 

5304 

•53231 

•53391 

•56203 

^  78829 

80602 

tmFa 

53311 

5307 

53082 

53082 

53082 

5996 

80603 

80853 

53320 

53084 

•53240 

•53400 

•56212 

78820 

80604 

80R^9 

53321 

9981 

53082 

53082 

53082 

78829 

80605 

8088 

53331 

*5309 

•53241 

•53401 

•56213 

•600 

80606 

8089 

53340 

53084 

53082 

53082 

53082 

78820 

80607 

82000 

53341 

•53100 

•53250 

•53410 

•5693 

78829 

80608 

82001 

53350 

53082 

53082 

53082 

53082 

•6010 

80609 

82002 

53351 

•53101 

•53251 

•53411 

•56985 

78820 

80610 

82003 

53360 

53082 

53082 

53082 

53082 

78829 

80611 

82009 

53361 

•53110 

•53260 

•53420 

•5r22 

•6011 

80612 

82010 

53371 

53082 

53082 

53082 

78003 

78820 

80613 

82011 

53301 

•53111 

•53261 

•53421 

•5780 

78829 

80614 

82012 

53400 

53082- 

53082 

53082 

53082 

•6012 

80615 

82013 

53401 

•53120 

•53270 

•53430 

•5781 

78820 

80616 

82019 

53410 

53082 

53082 

53082 

53082 

78829 

80617 

82020 

53411 

•53121 

•53271 

•53431 

•5789 

•6013 

80618 

82021 

53420 

53082 

53082 

53082 

53082 

78820 

80619 

82022 

53421 

•53130 

•53290 

•53440 

•5933 

78829 

80620 

82030 

53431 

53082 

53082 

53082 

78820 

•6014 

80621 

82031 

53440 

•53131 

•53291 

•53441 

78829 

78820 

80622 

82032 

53441 

5308? 

53082 

53082 

•5934 

78829 

80623 

8208 

53450 

•53140 

•53300 

•53450 

78820 

•6018 

80624 

8209 

53451 

53082 

53082 

53082 

78829 

78820 

80625 

82100 

53460 

•53141 

•53301 

•53451 

•5935 

78829 

80626 

82101 

53461 

53082 

53082 

53082 

78820 

•6019 

80627 

82110 

53471 

•53150 

•53310 

•53460 

78829 

78820 

80628 

82111 

53491 

53082 

53062 

53082 

•5960 

78829 

80629 

•/3311 

53501 

•53151 

•53311 

•53461 

78820 

•6020 

80630 

73310 

53511 

53082 

53082 

53082 

78829 

78820 

80631 

73311 

53521 

•53160 

•53320 

•53470 

•5964 

78829 

80632 

73312 

53531 

53082 

53082 

53082 

78820 

•6021 

80633 

73313 

63541 

•53161 

•53321 

•53471 

78829 

78820 

80634 

73314 

53551 

53082 

53082 

53082 

•59651 

78829 

80635 

73315 

63561 

•53170 

•53330 

•53490 

78820 

•6022 

80636 

73316 

53783 

53082 

53082 

53082 

78829 

78820 

80637 

73319 

56202 

•53171 

•53331 

•53491 

•59652 

78829 

80638 

8058 

56203 

53082 

53082 

53082 

78820 

•6028 

80639 

8059 

56212 

•53190 

•53340 

•53501 

78829 

78820 

8064 

80600 

56213 

53082 

53082 

53082 

•59653 

78829 

8065 

80601 

5693 

•53191 

•53341 

•53511 

78820 

•6029 

80660 

80602 
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80603 

80853 

80619 

82022 

80636 

73315 

8069 

80611 

80604 

80859 

80620 

82030 

80636 

73316 

8060 

80612 

80605 

8088 

80621 

82031 

80637 

73310 

8082 

60613 

80606 

8089 

80622 

820)2 

80638 

8058 

8063 

80614 

80607 

82000 

80623 

8208 

80630 

6059 

80843 

80615 

80608 

82001 

80624 

8209 

8064 

60600 

80849 

80616 

80609 

82002 

80625 

82100 

8065 

80601 

80651 

80617 

80610 

82003 

80626 

82101 

80660 

80602 

80a'>2 

80618 

80611 

82000 

80627 

82110 

80661 

80603 

80a53 

80619 

80612 

82010 

80628 

82111 

80662 

80604 

80859 

80620 

80613 

82011 

80629 

•73313 

80660 

80605 

8088 

80621 

80614 

82012 

80630 

73310 

80670 

60606 

8089 

80622 

80615 

82013 

80631 

73311 

80671 

80607 

62000 

80623 

80619 

82019 

80632 

73312 

80672 

60606 

82001 

80624 

80617 

82020 

80633 

73313 

80679 

80609 

82002 

80625 

80618 

82021 

80634 

73314 

8066 

80610 

82003 

80626 

80619 

82022 

80635 

73315 

8069 

80611 

82009 

80627 

80620 

82030 

80638 

73316 

8080 

80612 

82010 

80628 

80621 

82031 

80637 

73319 

8082 

80613 

82011 

60629 

80622 

82032 

80638 

8058 

8083 

80614 

82012 

80630 

80623 

8208 

80630 

8059 

80843 

80615 

82013 

80631 

80624 

8209 

8064 

80600 

80849 

80616 

82019 

80632 

80625 

82100 

8065 

80601 

80651 

80617 

82020 

80633 

80626 

82101 

80660 

80602 

80852 

80618 

82021 

60634 

80627 

82110 

80661 

80603 

80853 

80619 

82022 

80635 

80628 

82111 

80662 

80604 

80859 

80620 

82030 

80636 

80629 

•73312 

80660 

80605 

8088 

80621 

82031 

80637 

80630 

73310 

80670 

80606 

8089 

80622 

82032 

80638 

80631 

73311 

80671 

80607 

82000 

80623 

8208 

80639 

80632 

73312 

80672 

80608 

82001 

80624 

8209 

6064 

80633 

73313 

80679 

80609 

82002 

80625 

82100 

8065 

80634 

r3314 

8068 

80610 

82003 

60626 

82101 

80660 

80635 

73315 

6069 

80611 

82000 

80627 

62110 

80661 

80636 

73316 

8080 

80612 

62010 

80628 

82111 

80662 

80637 

73319 

8082 

80613 

82011 

80629 

•73315 

80669 

8063a. 

8058 

6083 

80614 

82012 

80630 

73310 

80670 

80639 

8059 

80843 

80615 

82013 

80631 

73311 

80671 

6064 

80600 

80849 

80616 

82019 

80632 

73312 

80672 

8065 

60601 

80851 

80617 

82020 

80633 

73313 

80679 

80660 

80602 

80852 

80618 

82021 

80634 

73314 

8068 

80661 

80603 

80853 

80619 

B2U22 

80635 

73315 

8069 

60662 

80604 

80850 

80620 

82030 

80636 

73316 

8060 

80669 

80605 

8088 

80621 

82031 

60637 

73319 

8082 

80670 

80608 

8069 

80622 

82032 

80638 

8058 

8083 

80671 

80607 

82000 

80623 

8206 

80630 

8059 

80843 

80672 

80608 

82001 

80624 

8209 

8064 

80600 

80849 

80679 

80600 

82002 

80625 

82100 

8065 

80601 

8oasi 

8068 

80610 

82003 

80626 

82101 

80660 

80602 

80852 

8069 

80611 

82009 

80627 

82110 

80661 

80603 

80853 

8060 

80612 

62010 

80628 

82111 

80662 

80604 

80859 

8082 

80613 

82011 

80629 

•73314 

80669 

80605 

8088 

8063 

80614 

82012 

80630 

73310 

80670 

80606 

8089 

80843 

80615 

82013 

80631 

73311 

80671 

80607 

82000 

80849 

80616 

82019 

80632 

r3312 

80672 

80608 

82001 

80651 

80617 

82020 

80633 

73313 

60679 

80609 

82002 

60852 

80618 

82021 

80634 

73314 

8068 

80610 

82003 
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82009 

80627 

82110 

80661 

78829 

•7804 

78003 

78003 

82010 

80628 

82111 

80662 

•75314 

78003 

•80009 

•80043 

82011 

80629 

•73319 

80669 

78820 

•7809 

78003 

78003 

82012 

80630 

73310 

80670 

78829 

44024 

•80010 

•80044 

82013 

80631 

73311 

80671 

•75316 

78003 

78003 

78003 

82019 

60632 

73312 

80672 

78820 

78820 

•80011 

•80045 

82020 

80633 

73313 

80679 

78829 

78829 

78003 

78003 

82021 

80634 

73314 

8068 

•75316 

•7854 

•80012 

•80046 

82022 

80635 

73315 

8069 

78820 

44024 

78003 

78003 

82030 

80636 

73316 

8080 

78829 

•78820 

•80013 

•80049 

82031 

80637 

73319 

8082 

•75317 

78820 

78003 

78003 

82032 

80638 

8058 

8083 

78820 

78829 

•80014 

•80050 

8208 

80639 

8059 

80843 

78829 

•78821 

78003 

780a3 

8209 

8064 

80600 

80849 

•75319 

78820 

•80015 

•80051 

82100 

8065 

80601 

80851 

78820 

78829 

78003 

78003 

82101 

80660 

80602 

80852 

78829 

•78829 

•80016 

•80052 

82110 

80661 

80603 

80853 

•7532 

78820 

78003 

78003 

82111 

80662 

60604 

80859 

78820 

78829 

•80019 

•80053 

•73316 

80669 

80605 

8088 

78829 

•78861 

78003 

78003 

73310 

80670 

80606 

8089 

•7533 

78820 

•80020 

•80054 

73311 

80671 

80607 

82000 

78820 

78829 

78003 

78003 

73312 

80672 

80608 

82001 

78829 

•78862 

•80021 

•80055 

73313   . 

80679 

80609 

82002 

•7534 

78820 

78003 

78003 

73314 

8068 

80610 

82003 

78820 

78829 

•80022 

•80056 

73315 

8069 

80611 

82009 

78829 

•78869 

78003 

78003 

73316 

8060 

80612 

82010 

•7535 

78820 

•80023 

•80059 

73319 

808? 

80613 

82011 

78820 

78829 

78003 

78003 

.  8058 

8083 

80614 

82012 

78829 

•7889 

•80024 

•80060 

8059 

80843 

80615 

82013 

•7536 

78820 

78003 

78003 

80600 

80849 

80616 

82019 

78820 

78829 

•80025 

•80061 

80601 

80851 

80617 

82020 

78829 

•79091 

78003 

78003 

80602 

80852 

80618 

82021 

•7537 

7907 

•80026 

•80062 

80603 

80853 

80619 

82022 

78820 

•79092 

78003 

78003 

80604 

80859 

80620 

82030 

78829  ■ 

7907 

•80029 

•80063 

80605 

8088 

80621 

82031 

•7538 

•79093 

78003 

780023 

80606 

8089 

80622 

82a32 

78820 

7907 

•80030 

•80064 

80607 

82000 

e06?3 

8208 

78829 

•79099 

78003 

78003 

80608 

82001 

80624 

8209 

•7539 

7907 

•80031 

•80065 

80609 

82002 

80625 

82100 

78820 

•7998 

78003 

78003 

80610 

82003 

80626 

82101 

78829 

44024 

•80032 

•80066 

80611 

82009 

80627 

82110 

•78001 

78003 

78003 

78003 

80612 

82010 

80628 

82111 

78003 

78820 

•80033 

•80069 

80613 

82011 

80629 

•7530 

•78002 

78829 

78003 

78003 

80614 

82012 

80630 

78820 

78003 

•80000 

•80034 

•80070 

80615 

82013 

80631 

78829 

•78003 

78003 

78003 

78003 

80616 

82019 

80632 

•75310 

430 

•80001 

•80035 

•80071 

80617 

82020 

80633 

78820 

431 

78003 

78003 

78003 

80618 

82021 

80634 

78829 

4320 

•80002 

•80036 

•80072 

80619 

82022 

80635 

•75311 

4321 

78003 

78003 

78003 

80620 

82030 

80636 

78820 

436 

•80003 

•80039 

•80073 

80621 

82031 

80637 

78829 

78001 

78003 

78003 

78003 

80622 

82032 

80638 

•75312 

78003 

•80004 

•80040 

•80074 

80623 

8208 

80639 

78820 

•78009 

78003 

78003 

78003 

80624 

8209 

8064 

78829 

78003 

•80005 

•80041 

•80075 

80625 

82100 

8065 

•75313 

•7802 

78003 

78003 

78003 

80626 

82101 

80660 

78820 

78003 

•80006 

•80042 

•80076 
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78003 

78003 

78003 

78003 

78003 

78003 

78003 

78003 

•80079 

•80113 

•80149 

•80183 

•80319 

•80353 

•8a389 

•80423 

78003 

78003 

78003 

78003 

78003 

78003 

78003 

78003 

•80080 

•80114 

•80150 

•80184 

•80320 

•80354 

•80390 

•80424 

78003 

78003 

78003 

78003 

78003 

78003 

78003 

78003 

•80081 

•80115 

•80151 

•80185 

•80321 

•80355 

•80391 

•80425 

78003 

Twxn 

78003 

78003 

78003 

78003 

78003 

78003 

'80082 

•80116 

•80152 

•80186 

•80322 

•80356 

•80392 

•80426 

73003 

7800» 

78003 

78003 

78003 

78003 

78003 

78003 

•80083 

•80119 

•80153 

•80189 

'80323 

•60359 

•80393 

•80429 

78003 

78003 

78003 

78003 

78003 

78003 

78003 

78003 

•30084 

•80120 

•80154 

•80190 

•80324 

•80360 

•80394 

•80430 

78003 

78003 

78003 

78003 

78003 

78003 

78003 

78003 

•80085 

•80121 

•80155 

•80191 

•80325 

•80361 

•80395 

•80431 

78003 

78003 

78003 

78003 

78003 

78003 

78003 

78003 

•80086 

•80122 

•80156 

•80192 

•80326 

•80362 

•80396 

•80432 

78003 

78000 

78003 

78003 

78003 

78003 

78003 

78003 

•80089 

•80123 

•80159 

•80193 

•80329 

•80363 

•80399 

•804a3 

78003 

78000 

78003 

78003 

78003 

78003 

78003 

78003 

•80090 

•80124 

•80160 

•80194 

•80330 

•80364 

•80400 

•80434 

78003 

78003 

78003 

78003 

78003 

78003 

78003 

78003 

•80091 

•80125 

•80161 

•80195 

•80331 

•80365 

•80401 

•80435 

78003 

78003 

78003 

78003 

78003 

78003 

78003 

78003 

•80092 

•80126 

•80162 

•80196 

•80332 

•80366 

•80402 

•80436 

78003 

78003 

78003 

78003 

78003 

78003 

78003 

78003 

•80093 

•80129 

•80163 

•80199 

•80333 

•80369 

•80403 

•80439 

78003 

78003 

78003 

78003 

78003 

78003 

78003 

78003 

•80094 

•80130 

•80164 

•80300 

•80334 

•80370 

•80404 

•80440 

73003 

78003 

78003 

78003 

78003 

78003 

78003 

78003 

•80095 

•80131 

•80165 

•80301 

•80335 

•80371 

•80405 

•80441 

78003 

78003 

78003 

78003 

78003 

78003 

78003 

78003 

•80096 

•80132 

•80166 

•80302 

•80336 

•80372 

•80406 

•80442 

78003 

78003 

78003 

78003 

78003 

78003 

78003 

78003 

•80099 

•80133 

•80169 

•80303 

•80339 

•80373 

•80409 

•80443 

78003 

78003 

78003 

78003 

78003 

78003 

78003 

78003 

•80100 

•80134 

•80170 

•80304 

•80340 

•80374 

•80410 

•80444 

78003 

78003 

78003 

78003 

78003 

78003 

78003 

78003 

•80101 

•80135 

•80171 

•80305 

•80341 

•80375 

•80411 

•80445 

78003 

78003 

78003 

78003 

78003 

78003 

78003 

78003 

•80102 

•80136 

•80172 

•80306 

•80342 

•80376 

•80412 

•80446 

78003 

78003 

78003 

78003 

78003 

78003 

78003 

78003 

•80103 

•80139 

•80173 

•80309 

•80343 

•80379 

•80413 

•80449 

78003 

78003 

78003 

78003 

78003 

78003 

78003 

78003 

•80104 

•80140 

•80174 

•80310 

•80344 

•80380 

•80414 

•80450 

78003 

78003 

78003 

78003 

78003 

78003 

78003 

78003 

•80105 

•80141 

•80175 

•80311 

•80345 

•80381 

•80415 

•80451 

78003 

78003 

78003 

78003 

78003 

78003 

78003 

78003 

•80106 

•80142 

•80176 

•80312 

•60346 

•80382 

•80416 

•80452 

78003 

78003 

78003 

78003 

78003 

78003 

78003 

78003 

•80109 

•80143 

•80179 

•80313 

•80349 

•80383 

•80419 

•80453 

78003 

78003 

78003 

78003 

78003 

78003 

78003 

78003 

•80110 

•80144 

•80180 

•80314 

•80350 

•80384 

•80420 

•80454 

78003 

78003 

78003 

78003 

78003 

78003 

78003 

78003 

•80111 

•80145 

•80181 

•80315 

•80351 

•80385 

•80421 

•80455 

78003 

78003 

78003 

78003 

78003 

78003 

78003 

78003 

•80112 

•80146 

•80182 

•80316 

•80352 

•80386 

•80422 

•80456 
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78003 

78003 

78003 

78003 

78003 

78003 

78003 

78003 

'80459 

•80493 

'85121 

'85155 

•85191 

•av?6 

•85302 

•85416 

78003 

78003 

78003 

78003 

78003 

78003 

78003 

78003 

•80460 

•80494 

'85122 

•85156 

•85192 

'85229 

•85303 

•85419 

78003 

78003 

78003 

78003 

78003 

78003 

78003 

78003 

*80461 

•80495 

'85123 

•85159 

•85193 

•85230 

•85304 

•8738 

78003 

78003 

78003 

78003 

78003 

78003 

78003 

8251 

'80462 

•80496 

'85124 

•85160 

•85194 

•85231 

'85305 

9252 

78003 

78003 

78003 

78003 

78003 

78003 

78003 

•8739 

'80463 

•8500 

'85125 

•85161 

'85195 

•85232 

'85306 

9251 

78003 

78003 

78003 

78003 

78003 

78003 

78003 

9252 

'80464 

•8501 

'85126 

•85162 

•85196 

•0)233 

•85309 

•9050 

78003 

78003 

78003 

78003 

78003 

78003 

78003 

9251 

'80465 

•8502 

'85129 

•85163 

•85199 

•a';234 

•asaio 

8252 

78003 

78003 

78003 

78003 

78003 

78003 

78003 

•9251 

'80466 

•8503 

'85130 

•85164 

•85200 

•85235 

•85311 

80000 

780ai 

78003 

78003 

78003 

78003 

78003 

78003 

80001 

'80469 

•8504 

•85131 

•85165 

•65201 

•85236 

•85312 

80002 

78003 

78003 

78003 

78003 

78003 

78003 

78003 

80003 

'80470 

•8505 

•85132 

•85166 

•65202 

•a5239 

♦85313 

80004 

78003 

78003 

78003 

78003 

78003 

78003 

78003 

80005 

'80471 

•asofl 

'85133 

•85169 

•aS203 

•a'>?40 

•85314 

80006 

78003 

78003 

78003 

78003 

78003 

78003 

78003 

80009 

♦80472 

•85100 

•85134 

•85170 

•85204 

•85241 

•85315 

80010 

78003 

78003 

78003 

78003 

78003 

78003 

78003 

80011 

'80473 

•85101 

'85135 

•85171 

•85205 

•85242 

•85316 

80012 

78003 

78003 

78003 

78003 

78003 

78003 

78003 

80013 

*80474 

•85102 

'85136 

•85172 

•ft5?06 

•a5?43 

•85319 

80014 

78003 

78003 

78003 

78003 

78003 

78003 

78003 

80015 

•80475 

•85103 

'85i:» 

•85173 

'W>?09 

'85244 

♦85400 

80016 

78003 

78003 

78003 

78003 

78003 

78003 

78003 

80019 

*80476 

•85104 

'85140 

•85174 

'aspio 

'85245 

♦85401 

80020 

78003 

78003 

78003 

78003 

78003 

78003 

78003 

80021 

•80479 

•85105 

'85141 

•85175 

•85211 

♦a5?46 

•85402 

80022 

78003 

78003 

78003 

78003 

78003 

78003 

78003 

80023 

•80480 

•85106 

'85142 

•85176 

*a«)?12 

♦85249 

♦85403 

80024 

78003 

78003 

78003 

78003 

78003 

78003 

78003 

80025 

'80481 

•85109 

'85143 

•85179 

•85213 

•aspso 

♦85404 

80026 

78003 

78003 

78003 

78003 

78003 

78003 

78003 

80029 

•80482 

•85110 

•85144 

•85180 

•RS214 

'a5251 

♦85405 

80030 

78003 

78003 

78003   i 

78003 

78003 

78003 

78003 

80031 

•80483 

•85111 

'85145 

•85181 

♦aS215 

'aS252 

♦85406 

800;i2 

78003 

78003 

78003 

78003 

78003 

78003 

78003 

80033 

'80484 

•85112 

•85146 

•85182 

'85216 

'as?53 

•85409 

80034 

78003 

78003 

78003 

78003 

78003 

78003 

78003 

60035 

'80485 

•85113 

•85149 

*85183 

•85219 

•85254 

•85410 

80036 

78003 

78003 

78003 

78003 

78003 

78003 

78003 

80039 

•80486 

•85114 

•85150 

•85184 

•as?2i 

•85255 

•85411 

80040 

78003 

78003 

78003 

78003 

78003 

78003 

78003 

80041 

'80489 

•85115 

•85151 

'85185 

'85222 

•85256 

♦85412 

80042 

78003 

78003 

78003 

78003 

78003 

78003 

78003 

80043 

•80490 

•85116 

♦85152 

'85186 

•85223 

•85259 

•85413 

80044 

78003 

78003 

78003 

78003 

78003 

78003 

78003 

80045 

'80491 

•85119 

•85153 

'85189 

•85224 

•85300 

•85414 

80046 

78003 

78003 

78003 

78003 

78003 

78003 

78003 

80049 

'80492 

•85120 

'85154 

•85190 

•85225 

•85301 

•85415 

80050 
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80051 
80052 
80053 
80054 
80055 
80056 
80059 
80060 
80061 
80062 
80063 
80064 
80065 
80066 
80069 
80070 
80071 
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80073 
80074 
80075 
80076 
60079 
80080 
80061 
80082 
80083 
80084 
80085 
80086 
80089 
80090 
80091 
80092 
80093 
80094 
80095 
80096 
80099 
80100 
80101 
60102 
80103 
80104 
80105 
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80109 
80110 
80111 
80112 
80113 
80114 
80115 
80116 
80119 
80120 


80121 

80191 

80326 

80396 

80466 

85129 

85199 

80122 

80192 

80329 

80399 

80469 

85130 

85200 

80123 

80193 

80330 

80400 

80470 

85131 

85201 

80124 

80194 

80331 

60401 

80471 

85132 

85202 

80125 

80195 

80332 

80402 

80472 

85133 

a<>203 

80126 

80196 

80333   > 

80403 

80473 

85134 

85204 

80129 

80199 

80334 

80404 

80474 

85135 

85205 

60130 

8021 

80335 

80405 

80475 

85136 

65206 

80131 

80220 

80336 

80406 

80476 

85139 

85209 

80132 

80221 

60Xia 

80409 

80479 

85140 

a'>210 

80133 

80222 

80340 

80410 

80480 

85141 

85211 

80134 

80223 

80341 

80411 

80481 

85142 

85212 
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66512 

'66984 

80634 

7882 

80006 

80076 

80146 

H0233 

66H14 

66512 

80635 

•75312 

80009 

80079 

80149 

80234 

*66580 

66514 

80636 

7882 

80010 

80080 

80150 

80235 

66512 

'66990 

80637 

•75313 

80011 

80081 

80151 

80236 

66514 

66512 

80638 

7882 

80012 

80082 

80152 

80237 

'66581 

66514 

80639 

•75314 

80013 

80083 

80153 

80238 

66512 

'66991 

8064 

7882 

80014 

80084 

80154 

80238 

66514 

66512 

8065 

•75315 

80015 

80085 

80155 

8024 

'66S82 

66514 

80660 

7882 

80016 

80086 

80156 

8025 

66512 

'66992 

80661 

•75316 

80019 

80089 

80159 

8026 

66514 

66512 

80662 

7B8? 

80020 

80090 

80160 

8027 

'66583 

66514 

80669 

•75317 

80021 

80091 

80161 

8028 

66512 

'66993 

80670 

7882 

80022 

80092 

80162 

8029 

66514 

66512 

80671 

•75319 

80023 

80093 

80163 

80300 

'66584 

66514 

80672 

7882 

80024 

80094 

80164 

80301 

66512 

80679 

•7532 

80025 

80095 

80165 

80302 

66514 

66512 

8068 

7882 

80026 

80096 

60166 

80303 

'66590 

66514 

8069 

•7533 

60029 

80099 

80169 

80304 

66512 

•7331 

8080 

7882 

80030 

80100 

80170 

80305 

66514 

7331 

8082 

•7534 

80031 

80101 

80171 

80306 

'66591 

8058 

8083 

7882 

80032 

80102 

80172 

80309 

66512 

8059 

80843 

•7535 

80033 

80103 

80173 

80310 

66514 

80600 

80849 

7882 

80034 

80104 

80174 

80311 

'66592 

80601 

80851 

•7536 

80035 

80105 

80175 

80312 

66512 

80602 

80852 

7882 

80036 

80106 

80176 

80313 

66514 

80603 

80853 

•7537 

80039 

80109 

80179 

80314 

'66593 

80604 

80859 

7882 

80040 

80110 

80180 

80315 

66512 

80605 

8088 

•7538 

80041 

80111 

80181 

80316 

66514 

80606 

8089 

7882 

80042 

80112 

80182 

80319 

'66594 

80607 

82000 

•7539 

80043 

80113 

80183 

80320 

66512 

80608 

82001 

7882 

80044 

80114 

80184 

80321 

66514 

80609 

82002 

•7809 

80045 

80115 

80185 

8U322 

'66940 

80610 

82003 

7882 

80046 

80116 

80186 

80323 

66512 

80611 

82009 

•7882 

80049 

80119 

80189 

80324 

66514 

80612 

82010 

7882 

80050 

80120 

80190 

80325 

'66941 

80613 

82011 

•7886 

80051 

80121 

80191 

80326 

^66512 
66514 

80614 

82012 

7882 

80052 

80122 

80192 

80329 

80615 

82013 

•7889 

80053 

80123 

80193 

80330 

'66942 

80616 

82019 

7882 

80054 

80124 

80194 

80331 

66512 

80617 

82020 

•7909 

80055 

80125 

80195 

80332 

66514 

80618 

82021 

7907 

80056 

80126 

80196 

80333 

'66944 

80619 

82022 

•7998 

80059 

80129 

80199 

80334 

66512 

80620 

82030 

7882 

80060 

80130 

8021 

80335 

66514 

80621 

82031 

•8738 

80061 

80131 

80220 

80336 

'66960 

80622 

82032 

925 

80062 

80132 

80221 

msm 

66512 

80623 

8208 

'8739 

80063 

80133 

80222 

80340 

66514 

80624 

8209 

925 

80064 

80134 

80223 

80341 

'66981 

80625 

82100 

•9050 

80065 

80135 

80224 

80342 

66512 

80626 

82101 

925 

80066 

80136 

80225 

80343 
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80344 

80414 

80345 

80415 

80346 

80416 

80349 

80419 

80350 

60420 

80351 

80421 

80352 

80422 

80353 

80423 

80354 

80424 

80355 

80425 

80356 

80426 

80359 

80429 

80360 

80430 

80361 

80431 

80362 

80432 

80363 

80433 

80364 

80434 

80365 

80435 

80366 

80436 

80369 

80439 

80370 

80440 

80371 

80441 

80372 

80442 

80373 

80443 

80374 

80444 

80375 

80445 

80378 

80446 

80379 

80449 

80380 

80450 

60381 

80451 

80382 

80452 

80383 

80453 

80384 

80454 

80385 

80455 

80386 

80456 

80389 

80459 

80390 

80460 

80391 

80461 

80392 

80462 

80393 

80463 

80394 

80464 

80395 

60465 

80396 

80466 

80399 

80469 

80400 

80470 

80401 

80471 

60402 

80472 

80403 

80473 

80404 

80474 

80405 

80475 

80406 

80476 

80409 

80479 

80410 

80480 

80411 

80481 

80412 

80482 

80413 

80483 
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80484 

85145 

85215 

85405 

80485 

85146 

85216 

85406 

80486 

85149 

85219 

85409 

80489 

85150 

85220 

85410 

80490 

85151 

W>??1 

85411 

60491 

85152 

85222 

85412 

80492 

85153 

85223 

85413 

80493 

85154 

as??4 

85414 

80494 

85155 

85225 

85415 

80495 

85156 

85226 

85416 

80496 

85159 

85229 

85419 

80499 

85160 

85230 

925 

8500 

85161 

85231 

*9290 

8501 

85162 

85232 

925 

8502 

85163 

85233 

*9299 

8503 

85164 

85234 

925 

8504 

85165 

85235 

*9588 

8505 

85166 

85236 

925 

8509 

85169 

a'>239 

'9590 

85100 

85170 

85240 

925 

85101 

85171 

85241 

*9598 

85102 

85172 

65242 

925 

85103 

85173 

65243 

*9599 

85104 

85174 

85244 

025 

85105 

85175 

85245 

85106 

85176 

65246 

85109 

85179 

85249 

85110 

85180 

a5250 

85111 

85181 

aS251 

85112 

85182 

85252 

85113 

65163 

85253 

85114 

85184 

85254 

85115 

85185 

85255 

85116 

85186 

85256 

85119 

85189 

85259 

85120 

85190 

85300 

85121 

85191 

85301 

85122 

85192 

85302 

85123 

85193 

65303 

85124 

85194 

85304 

85125 

85195 

85305 

85126 

85196 

85306 

85129 

85199 

85309 

85130 

85200 

85310 

85131 

85201 

85311 

85132 

85202 

85312 

85133 

as?03 

85313 

85134 

85204 

85314 

85135 

85205 

85315 

85136 

85206 

85316 

85139 

85209 

85319 

85140 

85210 

85400 

85141 

85211 

85401 

85142 

85212 

85402 

85143 

85213 

85403 

85144 

as?i4 

85404 
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Table  gh.-— AoomoNM.  OR  Proce- 
dures That  Group  to  DRG  477 


Cods 


19.11 

19.19 

19.9 

20.21 

20.22 

20.23 

20.32 

20.39 

21.62 
21.72 
21.82 
21.83 
27.21 
27.22 
27.31 

27.32 

27.42 
27.49 
27.53 
27.54 
27.55 

27.56 
27.57 

27.59 
27.71 
27.72 
27.73 
27.79 
27.92 

?7.99 


Description 


Stapedectomy  with  incus  replace- 
ment 

Other  stapedectomy. 

Other  Mpair  o(  middle  ear. 

Indsioa  of  mastoid. 

Incision  of  petrous  pyramid  air  celis. 

Incision  of  middle  ear. 

Biopsy  of  middle  and  inner  ear. 

Other  dtagriostic  procedure*  on  mid- 
dle and  inner  ear. 

Fractum  of  the  turt>inates. 

Open  reduction  of  nasal  fracture. 

Cloeure  vt  nasal  fistula. 

Total  naaal  reconstructioa 

Biopsy  of  bony  palate. 

Biopsy  of  uvula  and  soft  palate. 

Local  eidsion  or  destruction  of  le- 
sion or  tissue  of  txxiy  peiate. 

Wide  eitdsion  or  destruction  of  le- 
sion or  tissue  of  txjny  palate. 

Wide  SKCislon  of  lesion  of  lip. 

Other  excision  of  mouth. 

Closura  of  fistula  of  mouth. 

Repair  of  deft  Kp. 

Fu>-thici(ness  siun  graft  to  lip  and 
rrxxjti. 

Other  skin  graft  to  Hp  and  mouth. 

Attachment  of  pedicle  or  lap  graft  to 
lip  and  mouth. 

Other  plastic  repair  of  mouth. 

Incision  of  uvula. 

Excision  of  uvula. 

Repair  of  uvula. 

Other  operations  on  uvula 

Incision  of  nxxjth.  unspecified  struc- 
ture. 

Other  operatior^  on  oral  cavity. 


T/«LE   6H.— ADOfTKMM.   OR   PROCE- 
DURES That  Group  to  DRG  477 
Continued 


Code 


38.5B 

49S1 
49.52 
49.6 
54.29 

64.40 
64.92 
64  J3 
71.22 
71J24 

71.29 

7756 
77.57 
77.60 

77.6t 


77.62 
77.63 
77.64 
77£5 
77.67 
77.98 
78.60 


Descriplton 


ligation  and  stripping  of  varicoce 

veins,  lower  imb  veir^s. 
Left  lateral  anal  sphincterotomy. 
Posterior  anal  sphincterotomy. 
Excision  of  f/vjs. 
Other  diagnostic  procedures  on  ab- 

donunal  region. 
Other  repair  of  per>is. 
Incision  of  pervs. 
Division  of  penie  adhesions'. 
Incision  of  Bartholin's  giand  (cyst). 
Excision    or    other    destruction    of 

Bartholin's  glarxl  (cyst). 
Ott>er    operations    on    Bartholin's 

gland. 
Repair  of  hammer  toe. 
Repair  of  claw  toe. 
Local  excision  of  lesior  or  tissue  of 

txx>e,  unspecified  site. 
Local  exdsion  of  lesior  or  tissue  of 

bone,  scapula,  clavicle,  and  ttx>- 

rax  (ribs  and  stenHjm). 
Local  exdsion  of  lesion  or  tissue  of 

bone,  huneais. 
Local  exdskxi  of  lesion  or  tissue  of 

bone,  radius  and  ulna. 
Local  exdsion  of  lesion  or  tissue  of 

bone,  carpals  and  metacarpals. 
Local  exdsion  of  lesion  or  tissue  of 

bone,  femur. 
Local  exdsion  of  lesion  or  tissue  of 

bone,  tibia  and  fibula. 
Total      ostectomy,      tarsals      and 

metatarsals. 
Removal  of  implanted  devices  from 

t>one.  unspecified  site. 


TABLE 

6H.— ADDITIONAL   OR    PROCE- 

DURES  That  Group  to  DRG  477 

Continued 

Code 

Description 

78.61 

Removal  of  implanted  devices  from 

bone,  scapula.  cle\Acle,  and  tho- 

rax (ribs  and  stemunr;). 

78.63 

Removal  of  inplantad  devices  from 

borie.  radius  and  ulna. 

78.64 

RerrwMal  of  implanted  devices  from 

borte.  carpals  and  metacarpals. 

78.65 

Removal  of  implanted  devices  from 

bone,  femur. 

78.68 

RemoMri  of  implanted  devices  from 

bone,  tarsals  and  metatarsals 

80.70 

Synovectomy,  unspecifted  srte. 

80.71 

SyrKJwectomy.  shoulder 

80.72 

Synovectomy,  elbow. 

80.73 

Synovectomy,  wrist. 

80.74 

Synovectomy,  hand  and  finger. 

80.75 

Synovectomy,  hip. 

80.77 

Synovectomy,  ankle. 

80.78 

Synovectomy,  foot  ar>d  toe. 

80.79 

Synovectomy,  other  specified  sites 

83.02 

Myotomy. 

83.19 

Other  dwiSKjn  of  soft  tissue. 

83.32 

Exdsion  of  lesion  of  muscle 

83.5 

Bursectomy. 

83.62 

Delayed  suture  of  tendon. 

83.63 

Rotator  cuff  repair. 

83.64 

Other  suture  of  tendon. 

83.65 

Other  suture  of  muscle  or  fasda. 

85.93 

Revision  of  implant  of  breast. 

85.94 

Removal  of  implant  of  breast. 

85.95 

Insertion  of  breast  tissue  expander 

85.96 

Removal       of       breast       tissue 

expander(s). 

85.99 

Other  operations  on  the  breast. 

86.4 

Radical  exdsion  of  skin  lesion. 

86.62 

Other  skin  graft  to  hand. 

Table  7a.— Medicare  Prospective  Payment  System  Selected  Percentile  Lengths  of  Stay 

[FY92  Medpar  Update  06^  Grouper  VI 0.0] 


DRG 


Number  dis- 

Arithntetic mean 

charges 

LOS 

30645 

14.8027 

6016 

14.6115 

1 

7.0000 

5593 

12.2246 

64718 

6.3315 

681 

3.7916 

6689 

18.9427 

2549 

4.5100 

1753 

10.8374 

21061 

10.5331 

3413 

5.9051 

20938 

10.1033 

5948 

8.0728 

351789 

9.5466 

135558 

5.2814 

10876 

9.0780 

2538 

5.7625 

16345 

7.6857 

6577 

5.1011 

7442 

12.1074 

1048 

9.1584 

9141 

5.2865 

3335 

6.4351 

57428 

7.2836 

21856 

4.3315 

10th  percentile 


2Sth  percentile 


50tti  percentile 


75(h  percentile 


90th  percentile 


001 
002 
003 
004 
005 
006 
007 
006 
008 
010 

oil 

012 
013 
014 
0t5 
016 
017 
018 
019 

ceo 
oei 

022 
023 
024 
025 


11 
10 

7 

8 

4 
2 
11 
3} 

7 
7 

4 
7 
6 

7 
4 
6 
4 
6 
4 
8 
7 
4 

t\ 

3 


18 

18 

7 

15 

7 

3 

21 

6 

12 

13 

6 

11 

10 

11 

6 

10 

7 

8- 

7 

15 

12 

6 

7 

8 

5 


30 
29 

7 
25 
12 

9 
39 
10 
21 
22 
12 
18 
14 
18 

9 
17 
11 
14 
10 
24 
18 
10 
13 
14 

6 
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Table  7a.— Medicare  Prospective  Payment  System  Selected  Percentile  Lengths  of  Stay— Continued 

[FY92  M«lpar  Update  06/93  Qroup«r  V10.0] 

DRG 

Number  dis- 
charges 

ArftNnatfc  mean 
LOS 

10«h  percantU* 

25th  parcantUa 

50th  parcantila 

75th  parcantila 

90lh  parcantila 

026  

027  

028  

029 

030  

42 

3000 
8986 
3446 
2 
3718 
2323 
14530 
3483 
18853 
2635 
610 
7651 
2772 
1 
17996 
174 
1929 
2628 
2890 
1574 
2877 
4607 
493 
190 
5564 
3 
3255 
986 
653 
1 
143 
1 
332 
4809 
405? 
33354 
7804 
477 
14785 
4535 
34 
155 
634 
6817 
35361 
42795 
3397 
27169 
161412 
8896 
6 
69653 
7528 
1804 
16957 
1572 
54371 
285467 
409028 
43193 
40 
9800 
1396 
9917 
1214 
104197 
28984 
22 
28511 

5.9286 

7.5517 

9.0393 

4.9800 

16.5000 

6.3553 

3.5510 

8.1948 

5.0164 

2.1110 

4.1199 

2.7230 

1.9344 

3.3222 

1.0000 

2.4577 

4.3506 

6.4785 

4.3158 

6.2907 

3.8774 

7.1477 

2.5500 

3.0507 

3.ai68 

3.4127 

2.6667 

2.8556 

3.0061 

5.4518 

1.0000 

1.9930 

5.0000 

5.8012 

5.4858 

8.9477 

4.0082 

4.2203 

4.8281 

5.8092 

4.3711 

3.3529 

4.6581 

5.4858 

5.8646 

13.1441 

14.5684 

,       6.3924 

9.6781 

11.4045 

7.5988 

13.6667 

9.3095 

7.6367 

4.3564 

8.7191 

5.1215 

7.8815 

7.2656 

8.4770 

5.9887 

5.2000 

8.5142 

5.9341 

8.8737 

5.1392 

6.7299 

4.9399 

4.6818 

4.5867 

1 
1 
2 
1 
1 
1 
1 
2 
1 
1 
1 
1 
1 
1 
1 
1 
1 

i 

1 

1 
1 
1 
1 
1 
1 
1 
1 
1 
1 
1 
1 
1 

5 

1 

1 

1 

1 

1 

2 

2 

2 

1 

1 

1 

1 

5 

4 

1 

4 

4 

3 

4 

2 

2 

1 

2 

1 

1 

3 

3 

3 

1 

3 

2 

3 

2 

3 

2 

1 

1 

2 
1 

3 
2 
1 
2 

1 
3 
2 

1 

1 

1 

1 

1 

1 

1 

2 

4 

2 

2 

1 

3 

1 

1 

1 

1 

1 

1 

1 

2 

1 

1 

5 

1 

2 

3 

2 

2 

2 

3 

2 

1 

2 

2 

2 

7 

7 

2 

7 

6 

4 

5 

4 

4 

2 

4 

2 

4 

4 

5 

4 

2 

4 

3 

4 

3 

4 

3 

2 

2 

3 

4 
6 
3 
32 
4 
2 
6 
4 
2 
2 
2 
1 
2 
1 
2 
4 
5 
4 

* 
3 
5 
2 
2 
2 
2 
1 
1 
2 
3 
1 
1 
5 
2 
3 
6 
3 
3 
4 
5 
4 
2 
4 
3 
4 
10 
11 
4 
9 
9 
6 
13 
7 
6 
3 
7 
4 
6 
6 
7 
5 
4 
7 
5 
7 
4 
6 
4 
3 
3 

8 
9 

11 
6 

32 
7 
4 

10 
6 
2 
5 
3 
2 
^       4 
1 
3 
5 
8 
5 
7 
5 
8 
3 
3 
3 
3 
6 
3 
3 
6 

1 
2 
5 
6 
6 

11 
5 
5 
6 
7 
5 
4 
6 
6 
7 

16 

18 
9 

12 

14 
9 

15 

12 
9 
5 

11 
7 

10 
9 

10 
7 
6 

11 
7 

11 
6 
8 
6 
6 
6 

12 
17 
18 
9 
32 
12 

oa? 

034  

7 
16 

035  

9 

036  

037  ...„ 

038  

4 
» 
5 

039  

3 

OdO 

8 

041 

1 

042  

043  

5 

7 

044  

11 

045  

046  ..... 

a 

12 

047  

7 

049  

14 

050  

4 

051  ™ 

052 

053  

054  

6 

7 
8 
6 

055  

6 

056  

6 

057  

12 

058  

059  ....M. 

060  

1 
3 
5 

061  

13 

063  

11 

064  

19 

065  

066  ...••••M 

067 

068  

069  

070  

7 
7 
9 
10 
7 
9 

071   

072  

073  

a 

10 

11 

075  

25 

076  

077  

28 
13 

078  

18 

079  _ 

080  

21 
13 

081  

15 

082  

19 

083 

14 

084  

8 

085 

17 

086  

10 
15 

088  

13 

089  

15 

090  

10 

091  

10 

092  

16 

11 

094  .„ 

17 

095  

9 

12 

097  

a 

098  

11 

099  

9 

i 
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Table  7a.— Medicare  Prospective  Payment  Ststba  Selected  PEncEwrtE  Lengths  of  Stay— Continued 

(FY92  Madpar  update  06«3  Grmmt  V10.0] 


DRG 

h4wibafdto- 
chaiyaa 

Arithmetic  mean 
LOS 

108)  paicanlila 

258)  patca^tHa 

50lh  paicantito 

75th  percentile 

90th  peicentile 

too  •••••••*.•••••• 

11021 

2.9403 

1 

2 

2 

4 

5 

■Vi    ••«•••»•••••••■ 

19153 

6.5867 

2 

!               3 

5 

8 

12 

m 

3375 

4.0963 

2 

3 

5 

8 

t03 

361 

36.7091 

11 

18 

22 

45 

84 

IW^    ••••••••••••••• 

20072 

19.5867 

i             12 

17 

24 

34 

V^O    ••••••••••••••• 

18350 

14.0404 

9 

11 

16 

24 

ffVO    ••••••••••••••• 

85529 

14.7421 

10 

13 

17 

24 

t«7 

59611 

11.2231 

9 

12 

17 

106  ...... 

7152 
55055 

15.1695 
12.8807 

6 
3 

12 

10 

18 
15 

27 

tie 

24 

ttl  

5676 

7.9778 

3 

8 

9 

12 

t12  

156648 

5.7016 

2 

4 

7 

11 

»13 

39070 

18.5726 

5 

13 

22 

37 

•  •^    ••••»•••••••••• 

8063 

11.7993 

3 

9 

15 

23 

TlD   •••••••»•>•••• 

9423 

13.4586 

5 

11 

16 

24 

tie 

72006 

6.8476 

2 

1 

5 

9 

'13 

wwf    ••••••••••••••• 

3782 

4.9306 

1 

3 

6 

10 

V  lO  •*••••••■•••■•• 

8036 

3.7341 

1 

. 

2 

4 

8 

tt» 

2821 

6.1765 

1 

3 

7 

15 

tao 

36822 

11.6486 

1 

7 

IS 

26 

t21  

158061 

9.2050 

3 

8 

11 

16 

122  

96585 
56565 

6.4580 
5.2656 

2 
1 

1 

6 

3 

8 
8 

11 

t23  — 

13 

124  

138747 

82874 

4448 

659531 

5.7075 

3.1753 

19.4076 

7.5454 

1 
1 
5 
2 

2 

1 

5 

2 

15 

6 

7 

4 

'•.                  28 

8 

11 

*9S 

7 

126  

40 

mCv    ■•■■■•■■•^•••* 

14 

23706 

5794 

76089 

81073 
4.1588 
7J141 

4 
1 
2 

1 

7 
1 
7 

8 
S 

8 

13 

11 

130  ZZZZ 

14 

9^9     ••••••••••••••• 

24891 

5.8331 

1 

6 

8 

10 

132 

12277 

5.3713 

1 

2 

4 

8 

10 

m3i}   ••••••••••••••■ 

3637 

3.6665 

1 

2 

S 

5 

7 

134  ....^... 

28392 

4.7593 

2 

2 

4 

6 

9 

i9v        •■••••••MMM* 

6557 

6.3448 

2 

3 

S 

8 

12 

M^O   ••••••••••••••• 

1317 

3.9567 

1 

2 

3 

5 

7 

138  ...... 

197096 

69620 

339000 

5.6616 
3.5015 
4.3345 

2 

1 
1 

3 
2 
2 

4 

3* 

3 

7 
4 
5 

11 

139 

7 

140 

8 

1#1 

80174 
35300 

5.5357 
3.8142 

2 

1 

3 
2 

4 
3 

8 
5 

10 

142  

7 

143  

128790 

3.2701 

1 

2 

a 

4 

6 

l^^     ••••••••••••••• 

59263 

6.8718 

1 

t 

3 

5 

8 

14 

145  

7659 

3.9393 

1 

2 

3 

5 

8 

•  ^O   •*••■•••••••••• 

8199 

12.9716 

7 

11 

15 

21 

147  

1660 

8.7795 

5 

8 

10 

12 

i^O   •»••••••■•••••> 

148850 

15.5280 

7 

! 

12 

16 

28 

149  

16768 

8.7417 

5 

8 

10 

13 

iwV    ••■•••••••••••• 

22820 

13.4127 

5 

11 

16 

23 

151  

4638 

7.1175 

2 

4 

9 

13 

IK  

4870 

10.3390 

5 

8 

12 

17 

153 

1983 

6.9067 

4 

■ 

7 

8 

10 

154  

37533 
3853 

17.7817 
7.9792 

6 
3 

14 

7 

21 
9 

33 

155  

13 

fSfi 

1 
13454 

59.0000 
6.5372 

59 
2 

58 
3 

59 
5 

59 
8 

59 

TDf   •••>••••••■*••• 

13 

f90   •••••»••••••••• 

8418 

2.9260 

1 

1 

2- 

4 

6 

159  

17193 

6.1270 

2 

3 

5 

7 

12 

160  ~... 

11631 

3.2797 

1 

2 

3 

4 

6 

W1  

21551 

4.7541 

1 

2 

S 

8 

10 

162  

15964 

2,2571 

1 

1 

2 

3 

4 

1^9   ••••••••••••••• 

17 

6.9412 

1 

2 

4 

5 

7 

164  

5267 

10.7384 

5 

7 

8 

13 

18 

TOO    ••»•••••••••••• 

1712 

6.6069 

3 

[ 

5 

8 

8 

10 

166 

3033 

6.8919 

3 

4 

8 

•        8 

12 

167 

2274 

3.8852 

2 

2 

3 

S 

6 

TOO   ••••••••••••••• 

1787 

5.7140 

1 

2 

S 

7 

12 

160  

1271 

2.6255 

1 

1                < 

2 

3 

5 

170  

13360 

15.5580 

3 

7 

11 

18 

31 

171 

1345 

6.3152 

1 

3 

5 

8 

12 
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TABLE  7A.— MEDICARE  PROSPECTIVE  PAYMEffT  SYSTEM  SELECTED  PERCENTILE  UNGTHS  OF  STAY— Continued 

(FY92  Madpar  Update  06/93  Grouper  V10.0] 

DRG 

Number  dis- 
charges 

Arithmetic  mean 
LOS 

10th  percentile 

25th  percentile 

50th  percentile 

75lh  percentile 

90th  percentile 

172  

173  

174  

175  

176  

31102 

2803 

219458 

27486 

14169 

13643 

5408 

9427 

77672 

21439 

234136 

73684 

56 

3876 

5 

1051 

51046 

8552 

82 

10768 

905 

11805 

1148 

14704 

1362 

86264 

48387 

2980 

1898 

1718 

19394 

30329 

42958 

23409 

2064 

38588 

12703 

296052 

126848 

26650 

12 

6013 

48485 

39365 

/003 

17471 

20408 

17889 

1 

5123 

4816 

17830 

8600 

9116 

6053 

6072 

4193 

2218 

3110 

10892 

891 

5344 

2852 

6128 

39120 

1644 

6599 

62653 

11451 

3651 

10.1226 
4.9907 
6.6744 
4.1475 
7.4333 
5.9770 
4.1910 
9.0188 
7.3171 
4.4063 
6.0378 
4.0106 
4.6607 
5.8950 
3.0000 
3.7831 
7.2351 
3.7239 
5.5876 

18.9597 
9.3370 

15.9205 
9.3336 

12.2164 
8.0742 
8.1245 
3.1960 

13.7520 

13.5537 

17.5809 
9.2655 
9.3810 
7.8597 
9.0845 
52306 
6.6225 
3.7462 
9.7374 

12.0937 
8.6760 
6.0000 

12.6280 
9.3414 
5.3790 

13.9025 

20.5655 
8.4959 
4.8434 
5.0000 

10.2889 
5.0675 
3.6633 
2.8476 
5.2473 
8.3210 
3.5049 
3.8452 
2.3778 
6.3756 
6.1243 
5.6285 

11.2852 
5.1623 
10.3659 
8.2903 
5.5109 
13.0441 
9.7262 
9.0190 
5.3339 

2 

1 

2 

2 

2 

2 

2 

3 

2 

2 

2 

1 

1 

1 

1 

1 

2 

1 

2 

6 

3 

7 

3 

5 

4 

2 

1 

4 

2 

4 

2 

2 

2 

2 

1 

2 

1 

5 

5 

4 

2 

3 

3 

2 

3 

4 

3 

2 

S 

2 

1 

1 

1 

1 

2 

1 

1 

1 

1 

1 

1 

3 

1 

2 

2 

1 

4 

3 

2 

1 

4 

2 

3 

2 

4 

3 

2 

4 

4 

2 

3 

2 

2 

2 

1 

1 

3 

1 

3 

9 

5 

9 

6 

7 

5 

4 

1 

6 

5 

7 

4 

4 

4 

4 

2 

3 

2 

7 

7 

6 

3 

5 

5 

3 

6 

7 

4 

3 

5 

4 

2 

2 

2 

2 

3 

2 

1 

1 

2 

2 

2 

5 

2 

4 

4 

2 

6 

4 

4 

3 

7 

4 

5 

4 

6 

5 

4 

7 

6 

4 

5 

3 

3 

4 

2 

2 

5 

3 

4 
14 

8 
13 

8 
10 

\ 

2 
11 
10 
12 
7 
7 
6 
7 
4 
5 
3 
8 
10 
8 
3 
9 
7 
4 
10 
14 
6 
4 
5 
7 
4 
3 
2 
3 
5 
2 
2 
2 
4 
3 
3 

13 
6 
8 
5 

9 

7 

5 

11 

9 

6 

7 

5 

5 

7 

3 

5 

9 

5 

6 

23 

11 

19 

12 

14 

9 

10 

4 

18 

17 

22 

11 

12 

9 

11 

6 

8 

5 

11 

14 

10 

5 

15 

11 

7 

18 

26 

10 

6 

5 

12 

6 

4 

3 

6 

10 

4 

4 

3 

7 

7 

6 

14 

7 

11 

10 

7 

16 

12 

11 

7 

21 
10 
12 

7 
14 

177  

11 

178  

7 

179  

17 

180  

14 

181  

8 

182  

11 

183  

7 

184 

185  

7 
•12 

186  

7 

187  

8 

14 

189  

8 

190 

12 

191  

37 

192 

193 

194 

16 
28 
16 

195  

20 

197  

13 
15 

198  

7 

199  

27 

200  

27 

201 

36 

&\mC      (.a............ 

203 «... 

204  

18 
19 
15 

205 

206  

18 
10 

207  

13 

209  

7 
IS 

&  1  w    ■••••«••••••••• 

211  

20 
13 

212 

213 

8 
25 

fc  1 ^     ••••••••••••••■ 

215  

216  

217  

17 

9 

28 

44 

218  

219  

220  

IS 
8 
S 

221  

21 

222  

223  

10 

7 

224  

S 

226  

228  

99Q 

12 

18 

7 

• 

S 

230  

231  

232  

13 
14 
14 

233 

234  

236  

237  

238  

22 

10 
22 

16 
11 
27 

239  .- 

240  

10 
18 
10 
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Table  7a.— Medjcare  Prospective  Payment  System  Selected  Percentile  I-engths  of  Stay— Continued 
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ORG 


Number  dis* 
charges 


Arithmetic  mean 
LOS 


10th  percer«le 


2Sth  percentile 


SOth  percentile 


75th  percentile 


90th  percentile 


242 

243 

244 

245 

246 

247 

248 

249 

2S0 

251 

253 

254 

256 

257 

258 

259 

260 

261 

262 

263 

264 

265 

266 

267 

268 

260 

270 

271 

272 

273 

274 

275 

276 

277 

278 

279 

280 

281 

282 

283 

284 

285 

286 

287 

288 

289 

290 

291 

292 

293 

294 

296 

296 

297 

298 

299 

300 

301 

302 

303 

304 

305 

306 

307 

308 

309 

310 

311 

312 

313 


2341 

98133 

11711 
5217 
1595 

10143 
6686 
9403 
3504 
2718 

17557 

11098 
9618 

29264 

25105 
4405 
5547 
2822 
1088 

30497 
3827 
5119 
3850 
343 
1267 

11597 
4746 

20280 

6829 

1963 

2786 

316 

820 

75991 

24996 
4 

13453 

6871 

2 

5761 

2159 

6028 

1923 

6859 

597 

4195 

9779 

134 

5465 

422 

89488 
3432 

223861 

40204 

65 

905 

12240 

1986 

7288 

18687 

14102 

3053 

12300 

3705 

10230 

3958 

34860 

16587 

2877  1 

15581 


10.1909 
6.7623 
7.2756 
4.9166 
5.8533 
4.8250 
6.3422 
5.7241 
6.7663 
3.7384 
7.9243 
4.5761 
5.0917 
4.7445 
3.3707 
5.0173 
2.5379 
2.6956 
3.6866 
19.3934 
11.0065 
9.3192 
4.3330 
4.6589 
4.8327 
11.7831 
4.0790 
11.0986 
9.0349 
6.3729 
9.7168 
3.9525 
6.0963 
8.2038 
5.9826 
4.2S00 
6.3997 
4.1550 
4.0000 
6.8424 
4.6711 
18.7019 
10.7696 
18.5727 
10.6868 
5.2119 
3.3088 
2.2164 
16.2216 
6.9526 
7.0743 
5.7118 
8.0417 
5.0151 
4.6588 
6.4597 
8.8636 
5.1782 
15.3548 
12.5838 
12.9068 
5.9338 
8.4354 
4.0453 
8.7899 
3.7415 
5.3686 
^5641 
5.7553 
2.5822 


3 

2 

2 

1 

2 

1 

2 

1 

2 

1 

2 

1 

1 

2 

2 

1 

1 

1 

1 

5 

3 

2 

1 

1 

1 

2 

1 

3 

3 

2 

2 

1 

1 

3 

2 

3 

2 

1 

1 

2 

1 

5 

4 

4 

3 

2 

1 

1 

3 

1 

2 

2 

2 

2 

.1 
1 
3 
1 

7 
8 
4 
2 
2 
2 
2 


5 

3 

3 

2 

3 

2 

3 

2 

3 

1 

3 

2 

2 

3 

2 

2 

1 

1 

1 

8 

5 

3 

1 

1 

1 

4 

1 

5 

4 

3 

3 

1 

3 

4 

3 

3 

3 

2 

1 

3 

2 

8 

S 

7 

4 

2 

2 

1 

7 

2 

4 

3 

3 

2 

2 

2 

4 

2 

• 

7 

6 

3 

3 

2 

3 

2 

2 

1 

2 

1 


7 

5 

5 

4 

4 

3 

4 

4 

4 

3 

5 

3 

3 

4 

3 

3 

2 

2 

2 

14 

8 

6 

3 

2 

2 

8 

2 

8 

7 

5 

7 

3 

5 

7 

5 

3 

5 

3 

7 

5 

3 

14 

8 

12 

6 

3 

2 

2 

12 

5 

5 

4 

6 

4 

3 

4 

7 

4 

12 

10 

9 

5 

6 

3 

6 

3 

4 

2 

4 

2 


13 
8 
8 
6 
7 
6 
7 
7 
8 
4 
9 
6 
6 
5 
4 
5 
3 
3 
4 
23 
14 
11 
6 
5 
5 

15 

5 

13 

11 

8 

12 

5 

7 

10 

7 

4 

7 

5 

7 

8 

6 

22 

12 

21 

10 

5 

3 

3 

20 

9 

8 

7 

9 

6 

6 

8 

11 

6 

18 

15 

16 

8 

11 

4 

11 

5 

6 

3 

7 

3 


20 
13 
14 
9 
11 
9 
12 
12 
13 

7 
IS 

9 
10 

8 

S 
10 

4 

5 

8 
39 
23 
19 

9 
10 
10 
24 

8 
20 
17 
13 
20 

8 
11 
14 
10 

7 
12 

8 

7 
13 

9 
36 
20 
37 
23 
11 

6 

4 
32 
14 
13 
10 
15 

9 
10 
14 
17 

8 
26 
22 
26 
11 
17 

7 
18 

8 
11 

5 
11 

S 
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J0BLE  7A.— MroCABE  P906PECT1VE  PAYWB*T  SYSTEM  SELECTED  PCPCBWLE  LB4GTHS  OF  STAY— Continued 
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ono 

NuH*artfa- 
chargss 

AfHhnMic  mean 
LOS 

KMtpwoMtfIa 

2Smpmomm» 

SOVt  pei«an<ia 

75lhpaio4naa 

90»  pmimma 

3M  

1 

14.0000 

14 

14 

14 

14 

t4 

316  — 

29338 

11.8597 

1 

3 

7 

flt 

316  — 

54129 

9.0190 

2 

4 

7 

n 

317  

712 

4.0014 

1 

2 

3 

9 

318  _... 

6562 

8.7667 

2 

3 

6 

n 

319  — 

715 

3.4559 

1 

1 

2 

1 

320 

166361 

8.1285 

3 

4 

6 

M 

321 

26294 

5.5118 

2 

3 

6 

9 

322  

72 

4.5000 

2 

2 

4 

9 

323  

20318 

4.2033 

1 

2 

3 

9 

324  

11880 

2.4516 

1 

1 

2 

6 

325  

9358 

6.8166 

2 

3 

4 

t1 

326  

3167 

3.5185 

1 

2 

3 

• 

327 

5 

3.0000 

1 

1 

3 

5 

328  

1111 

6.0405 

1 

2 

4 

10 

329  » 

233 

^4635 

1 

1 

2 

W 

s 

331  „ 

32156 
5181 

7.3443 
4.2000 

2 

1 

3 
2 

5 
3 

^ 

16 

332  

0 

333  

330 

7.2152 

1 

3 

5 

M 

334  

32963 

8.2811 

6 

6 

7 

tt 

335  

15419 

6.6237 

4 

5 

6 

t 

336  

97162 

6.3828 

2 

3 

4 

.§• 

337  

76828 

3.5894 

2 

3 

3 

f 

338  

12513 

5.9170 

2 

4 

IS 

338  ._ 

3998 

4.8034 

2 

3 

It 

340  

2 

1.5000 

1 

2 

2 

341   

11158 

4.1761 

2 

3 

7 

342  

356 

a9607 

1 

1 

2 

9 

344  

7165 
2181 

4.5001 
4.8211 

2 

2 

3 
3 

9 

346  

10 

346  

7270 
842 

7.8989 
4.1865 

3 

1 

6 
2 

16 

347  

6 

348  „. 

3958 

55634 

2 

4 

11 

349  - 

1290 

3.3372 

1 

2 

6 

360  

7892 

5.7272 

3 

5 

10 

362  

719 

4.4924 

2 

3 

5 

0 

363 

2476 

11.0973 

6 

8 

13 

21 

364  

9959 

7.9497 

5 

6 

9 

14 

365  

5914 

4.7345 

4 

4 

5 

7 

366  

34105 

7168 

26877 

4.0375 

11.7307 

6.1405 

4 

3 
6 

4 

4 
9 
5 

5 

14 

7 

6 

367  

22 

368  _.. 

16 

369  _ 

28006 

4.1303 

3 

4 

5 

6 

360  

9753 

4.9183 

3 

4 

5 

^   6 

361  

495 

5.3495 

2 

3 

6 

12 

362  

3 

1.0000 

1 

1 

1 

1 

363  

5675 
2397 
2982 

4.1572 
3.8302 

8.7985 

2 
1 

4 

3 
2 
6 

4 

5 

12 

6 

364  

6 

366  

21 

366  

4852 

9.4431 

3 

6 

12 

21 

367  

744 

3.6183 

1 

2 

4 

7 

368  „ 

1542 

7.6031 

4 

6 

6 

14 

368  

2503 

4.5282 

2 

3 

5 

6 

370  

840 

6.4512 

4 

4 

6 

16 

371  

817 

4.2130 

3 

4 

4 

8 

372  

560 

4.6625 

2 

3 

4 

6 

373  

2833 

2.4073 

2 

2 

3 

9 

374  

135 

3.3185 

2 

2 

3 

6 

375  

8 

4.8750 

2 

2 

3 

6 

376  

141 

3.5319 

2 

2 

4 

7 

377  

36 

4.4167 

2 

2 

6 

6 

378  _ 

168 

3.5595 

2 

3 

4 

6 

379  

322 

3.6056 

1 

2 

4 

7 

380 

74 

2.0811 

1 

1 

2 

4 

381  

219 

2.0776 

1 

1 

2 

4 

382  

70 

1.3286 

-  1 

1 

1 

-2 

383 

1032 

4.3566 

2 

3 

5 

6 

384  

131 

3.3130 

1 

2 

3 

7 

385  

1 

2.0000 

2 

2 

2 

2 

2 

387  

2 

37.5000 

25 

25 

50 

60 

SO 
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Table  7a.— Medicare  Prospective  Payment  System  Selected  Percentile  Lengths  of  Stay— Continued 

(FYg2  Medpar  Update  06/93  Grouper  VI  0.0] 


ORG 

NumtMr  dis- 
charges 

Arithmetic  mean 
LOS 

10th  percentile 

25th  percentlie 

SOIh  percentite 

7Sthpenantfle 

388  

14 
24 

10.7143 
6.9583 

1 
1 

!          I 

5 

4 

9 
8 

15 

380 . 

13 

302 ...... 

2531 

14.3588 

5 

7 

10 

17 

28 

383  ............... 

2 

5.5000 

5 

S 

6 

6 

6 

384  "IZZ 

1965 

10.2270 

1 

2 

• 

12 

24 

395  

70903 

6.3540 

1 

3 

5 

8 

12 

386 

15 

2.2667 

1 

1 

2 

2 

5 

387  

14151 

7.3964 

2 

3 

S 

9 

15 

306 

15378 

7.9237 

3 

4 

6 

10 

15 

309  ,„^ _, 

1411 

5.1715 

2 

:i    -           8 

4 

7 

10 

400 

6419 

12.5542 

2 

4 

8 

16 

27 

^Vl    ••••••••••••••• 

6846 

14.7702 

3 

6 

11 

19 

30 

4oe 

2182 

5.0513 

1 

2 

3 

7 

11 

403 

30456 

11.3015 

2 

4 

• 

14 

24 

4636 

5.3807 

1 

2 

4 

7 

11 

406  

3772 

13.7291 

3 

6 

10 

17 

28 

407  .............. 

836 

5.9113 

2 

3 

5 

7 

10 

406 

4351 
7593 

8.6592 
8.6394 

1 
2 

2 
4 

S 

5 

10 
10 

20 

19 

410 

116875 

3.6554 

1 

2 

3 

s 

6 

411  

143 

2.9161 

1 

1 

2 

4 

5 

412  

122 

3.1885 

1 

1 

2 

4 

6 

413  

9257 

10.6720 

2 

4 

8 

14 

22 

^  1^     ••••••••••••••• 

1385 

6.0375 

1 

2 

4 

8 

13 

415  

32706 

153866 

41 

19.9277 

10.0606 

5.5854 

5 

2 
2 

8 
5 

3 

15 
8 

5 

24 

12 

7 

40 

416  

19 

417  

10 

416  

15619 

8.0603 

3 

4 

« 

10 

15 

^Hf   •■••••••••••••• 

17469 

7.2810 

2 

4 

5 

8 

13 

4riAr    •••••••••■••••• 

3339 

5.1848 

2 

3 

4 

6 

9 

421  

13954 

5.4872 

2 

3 

4 

7 

10 

4mmC   •••••■•••■••••• 

113 

4.8142 

2 

2 

3 

6 

8 

423  

8608 

10.8040 

3 

5 

7 

13 

22 

424  

2716 

23.4013 

3 

8 

15 

26 

45 

425  ••••••— 

18917 

6.3405 

2 

3 

4 

7 

12 

5729 
2066 

1140 
32931 
58500 

260 

7.2702 
7.3672 
8.7596 
11.9431 
12.1914 
8.7077 

2 

1 
1 
3 
2 
2 

3 
3 
3 
4 
S 
3 

S 
5 
6 
7 
0 
6 

9 

9 
11 
13 
15 
10 

15 

427  

IS 

MOtk 

20 

428 !"!!.!!!!..!!. 

22 

430  

24 

431  

15 

432 

516 

7.3624 

1 

2 

4 

'     8 

15 

433 

6564 

19278 

4.2101 
7.1922 

1 
2 

1 
3 

3 

S 

5 
8 

10 

434  

14 

435 

13134 

5.8267 

1 

3 

4 

7 

11 

436 

2515 
11702 

17.6175 
15.1542 

6 
5 

11 
8 

17 
14 

25 
21 

28 

437 

28 

438 

1006 
4434 

10.8400 
12.1601 

1 
2 

3 

4 

7 
8 

13 
15 

22 

^^M   ••••••••••••••■ 

26 

441  

754 

3.7599 

1 

1 

2 

4 

7 

442 

12999 

9.5555 

1 

3 

8 

11 

20 

443 

5215 

3.4512 

1 

1 

2 

4 

7 

444 

3572 

6.8340 

2 

3 

s.. 

8 

13 

445  

1706 

4.2374 

1 

2 

8 

S 

8 

^^/     ••••••••••■■•■• 

3308 

3.3909 

1 

1 

2 

4 

7 

448  .. 

2 

29530 

3.0000 
5.6665 

1 

1 

1 
2 

5 
4 

5 
•7 

5 

^%If   ••••••••••••••• 

11 

450  

7107 
10 

3.0125 
6.0000 

1 

1 

1 
2 

2 
8 

4 
7 

6 

451  

8 

452 

19059 
5183 

5.9426 
3.6122 

1 
1 

2 
2 

4 
3 

7 
4 

12 

453  ZZ!i"Z 

7 

454  

3620 

6.8771 

1 

^^      2 

4 

8 

14 

999 

3.3323 

1 

efiir^^^"     1 

2 

4 

7 

456  

225 

147 

10.4356 
5.2721 

1 
1 

2 
1 

S 

1 

13 

7 

25 

457  

11 

458  

1697 

523 

2370 

21.9446 

15.4207 

8.7570 

5 

■  4 
2 

^                   I 

17 

11 

6 

27 
20 
11 

43 

4S9 

35 

460  

17 

461 

4869 

8719 

5.2676 
16.8764 

1 
8 

!l               8 

2 
15 

4 
22 

13 

^0£     •••••••■••■»••■ 

31 
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Table  7a.— Mewcare  PnospecnvE  Payment  System  Selected  PERCEhmtE  Lengths  of  Stay— Continued 

(FY92  Madpar  Update  06/93  Grouper  V10  0) 


ORG 

Numbwdto- 
charges 

Anthmaic  maan 
LOS 

tOtfi  pafcanMa 

258i  pafcanlia 

60th  paieanlila 

75lhpafcanMa 

90th  paioemile 

463  

9651 

6.6073 

2 

3 

5 

8 

13 

464  

2860 

4.1800 

1 

2 

3 

5 

7 

466  

349 

3.3668 

1 

1 

2 

3 

7 

466  

3449 

5.3920 

1 

1 

2 

6 

10 

467  

3631 

5.3452 

1 

1 

2 

4 

9 

468  

67089 

18.4453 

4 

a 

14 

23 

36 

471  

8410 

12.7150 

6 

8 

10 

14 

21 

472  „ 

176 

30.9602 

3 

7 

24 

48 

64 

473  

-       8653 

16.9279 

2 

4 

10 

28 

40 

475  ». 

76670 

14.2388 

2 

6 

11 

18 

28 

478  _ 

10205 

16.8602 

6 

10 

14 

20 

29 

477  

10.2451 

1 

3 

7 

13 

21 

478  

113118 

tO.0601 

2 

4 

.  7 

13 

21 

479  ...- 

16307 

5.1934 

1 

2 

4 

7 

10 

480  

215 

37.0372 

13 

16 

25 

42 

79 

481  _ 

98 

39.8776 

21 

27 

34 

48 

64 

482 

7089 

17J175 

6 

« 

13 

21 

34 

483  

37098 

55.8427 

17 

28 

43 

68 

104 

484 

337 

20.3976 

2 

8 

16 

28 

43 

4S5  _ 

2727 

16.0689 

6 

8 

12 

18 

30 

486  

2102 

16.6912 

1 

7 

12 

21 

34 

487  

3442 

11.1426 

2 

4 

8 

14 

22 

488  

741 
7122 

22.2389 
13.4944 

6 
3 

9 
5 

17 
9 

26 

18 

44 

489  „ 

28 

490  _. 

2352 

8.4256 

2 

3 

6 

10 

17 

491  

7582 

6.0461 

2 

3 

5 

7 

10 

492  

1394 

17.1729 

3 

5 

9 

27 

37 

10699289 

Table  7b.— Medicahe  Prospective  Payment  System  Selected  Percentile  Lengths  of  Stay 

[FY92  Medpar  Update  06/93  Grouper  V1 1.0] 


ORG 

NuTT^er  dis- 
charges 

Ail8)metic  mean 
LOS 

lOlh  percer^tHe 

2501  percentile 

SOlh  pefcerftNe 

75»t  percentile 

90lh  paicantle 

001  

30645 

14.8027 

4 

6 

11 

18 

30 

002 

6016 

14.6115 

4 

6 

10 

18 

29 

003  -.-. 

1 

7.0000 

7 

7 

7 

7 

7 

304  

5593 

1Z2246 

2 

4 

8 

15 

25 

005  

64718 

6.3315 

2 

3 

4 

7 

12 

006  

691 

3.7916 

1 

1 

2 

3 

9 

007  

6641 

19.0101 

3 

6 

11 

21 

39 

008  

2607 

4.6594 

1 

1 

3 

6 

•    11 

009  _ 

1753 

10.8374 

2 

4 

7 

12 

21 

010  

20981 

10.5477 

2 

4 

7 

13 

22 

Oil  „... 

3493 

5.9230 

1 

2 

4 

8 

12 

012  

20938 

iai033 

2 

4 

7 

11 

18 

013  ^ 

5948 

8.0728 

3 

4 

6 

10 

14 

014  

351789 

135558 

10565 

9.5466 
5.2814 
9.1921 

2 
2 
2 

4 
3 

4 

7 
4 
6 

11 
8 

11 

18 

015  

9 

016  „ 

17 

017  .„ _.... 

2850 

5.7011 

2 

3 

4 

7 

10 

018  

16170 
6752 

7.6985 
5.1374 

2 

1 

3 
2 

6 

4 

9 

7 

14 

019  

10 

020  

7442 

12.1074 

3 

5 

9 

15 

24 

021  

1048 
9141 

9.1584 
5.2865 

3 
2 

4 
3 

7 

4 

12 

8 

18 

022  ™ 

10 

023  .„ 

3335 

6.4351 

1 

2 

4 

7 

13 

024  

56761 

7.3118 

2 

3 

5 

8 

14 

025  

22523 

42 

4.3476 
5.9286 

2 
2 

3 
3 

5 
8 

'    8 

026  — 

12 

027  w 

3000 

7.5517 

1 

4 

9 

17 

028  

8922 

9.0641 

3 

6 

11 

IS 

029  

3510 

4.9909 

2 

3 

8 

0 

030  

2 

16.5000 

1 

32 

32 

32 

031  

9ooo 

6.3728 

2 

4 

7 

12 

032  

2355 1                 a5618 

1 

2 

4 

7 

034  

14397 

1                 8.2206 

2 

3 

6 

10 

16 
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Tabi£  7a— Mewcare  Prospecitve  Payment  SvsTByi  Selected  PBK»mLE  Lbogtms  of  Stay— Continued 

IFY92  M«|pw  Update  36«93  Gfoupv  V1 1.0] 

ORQ 

Number  dte- 
charges 

Arithmetic  mean 
LOS 

lOttipanantte 

2SD)paioan«8 

50lh  peroenfile 

75th  peicenSle 

90th  percentile 

035  

3616 
18853 
2635 
610 
7651 
2772 
1 
17996 
174 
1929 
2628 
2847 
1617 
2286 
4607 
493 
191 
5564 
3 
3255 
986 
662 
143 
1 
337 
1 
4809 
4052 
33354 
7804 
477 
14743 
4577 
34 
155 
634 
6817 
35360 
42775 
3417 
27169 
161360 
8948 
6 
69653 
7508 
1824 
16950 
1579 
54371 
285467 
408801 
43420 
40 
9797 
1399 
9906 
1223 
104096 
29085 
22 
28418 
11114 
19125 
3403 
361 
20072 
18350 
85529 
59611 

5.0304 
2.1110 
4.1199 
2.7230 
1.9344 
3.3222 
1.0000 
2.4577 
4.3506 
6.4785 
4.3158 
6.3319 
3.8689 
7.8801 
2.5500 
3.0507 
3.0576 
3.4127 
2.6667 
2.8556 
3.0061 
5.4834 
1.9930 
5.0000 
5.7567 
1.0000 
5.4858 
8.9477 
4.0082 
4.2203 
4.8281 
5.8097 
4.3B?8 
3.3529 
4.6581 
5.4a'>8 
5.6646 
13.1443 
14.5713 
6.4044 
9.6781 
11.4055 
7.6015 
13.6667 
9.3095 
7.6380 
4.3871 
8.7214 
5.1127 
7.8815 
7.2656 
8.4780 
5.9927 
5.2000 
8.5143 
5.9385 
8.8769 
5.1406 
6.7312 
4.9415 
4.6818 
4.5902 
2.9449 
6.5911 
4.1037 
36.7091 
19.5867 
14.0404 
14.7421 
11.2231 

• 

2 

4 
2 
2 
2 

1 

2 

1 

2 

4 

5 

4 

5 

3 

5 

2 

2 

2 

2 

1 

1 

2 

3 

1 

5 

2 

1 

3 

6 

3 

3 

4 

5 

4 

2 

4 

3 

;; 

4 
9 
9 
6 
13 
7 
6 
3 
7 
4 
6 
6 
7 
5 
4 
7 
5 
7 
4 
6 
4 
3 
3 
2 
5 
3 
22 
17 
11 
13 
9 

6 
2 
5 
3 
2 
4 
1 
3 
5 
8 
5 
7 
5 
9 
3 
3 
3 
3 
6 
3 
3 
6 
2 
5 
6 
1 
6 
11 
5 
5 
6 
7 
5 
4 
6 
6 
7 
16 
18 
9 
12 
14 
9 
15 
12 
9 
5 
11 
7 
10 
9 
10 
7 
6 
11 
7 
11 
6 
8 
6 
6 
6 
4 
8 
5 
45 
24 
16 
17 
12 

K) 

036     

■ 

i                   ' 

4 

037  

038  

038 

9 
S 

3 

8 

041  

1                1 
1 
2 

,      ■            4 
2 
2 
1 
3 

V           1 

1 

042  

S 

044  

7 
11 

045  

8 

046  

12 

047  

7 

049  

15 

050  

4 

051  

1 

i                   1 

6 

052  

7 

053      

•i     1 

1 

1 

2 

8 

054  

6 

ACC 

6 

0S6  

6 

057 ::::::::::::::: 

12 

OfB  

060  

061  

062  

063  

064  

1 

5 
1 

1 
2 
3 
2 
1                2 
2 

!     ? 

1                2 

3 
5 

13 
1 

11 
19 

066  

066  

7 
7 

S? :......„. 

9 

069  

070  „ 

071   

10 
7 
9 
8 

072  

i                 2 
2 

j                * 
1                \ 

\                \ 

i'                 3 

3 
2 
2 
2 
3 
2 

i          16 

1                 12 
t                   9 

10 

073  

11 

075  

25 

076  

28 

077  

13 

078  

1« 

21 

080 

13 

081  

15 

082  

19 

083  

14 

064  

8 

085  

17 
10 

'  (Mr    ••••■■••••••••• 

flSfi 

15 
U 

088  

IS 

080  ..... 

18 

5i ::::::::::::::: 

18 

082  

1« 

083 

11 

084  

17 

085  

006 

9 
12 

087  

8 

OSS 

11 

099 

9 

"too  „ ♦♦, 

5 

4  Aa 

12 

102  

8 

103  

•4 

104  

34 

105  

24 

106  

24 

107  

17 
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Table  7b.— Medicare  Prospective  PAVMEhrr  System  Selected  Percentile  Lengths  of  Stay— Continued 

IFY92  M«dpar  Update  06/93  Grouper  V1 1.0] 


DRO 

Number  dis- 
charges 

Arithmetic  mean 
LOS 

10th  percentile 

25th  percentile 

501h  percentile 

75ih  percentile 

90th  percentile 

108  

7152 

54790 

5941 

156648 

38070 

8063 

9423 

72006 

3792 

8036 

2821 

36822 

158061 

98585 

56565 

138747 

82874 

4448 

659531 

23706 

5794 

75699 

25281 

12204 

3710 

28392 

6491 

1383 

195893 

70823 

339000 

78226 

37248 

128790 

59124 

7798 

8189 

1670 

148782 

16636 

22805 

4653 

4865 

1988 

37519 

3867 

1 

13428 

8444 

17167 

11657 

21485 

16020 

17 

5263 

1716 

3029 

22/8 

2050 

1584 

13357 

1348 

31086 

2819 

219284 

27672 

14169 

13606 

5445 

9427 

15.1695 

12.8976 
8.0411 
5.7016 

18.5726 

11.7993 

13.4586 
6.8476 
4.9306 
3.7341 
6.1765 

11.6486 
9.2050 
6.4580 
5.2656 
5.7075 
3.1753 

19.4076 
7.5454 
8.1073 
4.1588 
7.8320 
5.8100 
5.3756 
3.6857 
4.7593 
6.3644 
3.9790 
5.6664 
3.5250 
4.3345 
5.5585 
3.8565 
3.2701 
6.8774 
3.9491 

12.9753 
8.7862 

15.5307 
8.7450 

13.4169 
7.1171 

10.3396 
6.9140 

17.7853 
7.9796 

59.0000 
6.5426 
2.9285 
6.1311 
3.2800 
4.7590 
2.2593 
6.9412 

10.7410 
6.6064 
6.8957 
3.8854 
5.7117 
2.7134 

15.5596 
6.3197 

10.1248 
4.9954 
6.6758 
4.1522 
7.4a33 
5.9799 
4.1958 
9.0188 

8 
3 
3 
2 
5 
3 
5 
2 
1 
1 
1 
1 
3 
2 
1 
1 
1 
S 
2 
4 
1 
2 
1 
1 
1 
2 
2 
1 
2 
1 
1 
2 
1 
1 
1 
1 

7 
5 
7 
5 
5 
2 
5 
4 
8 
3 
59 
2 
1 
2 
1 
1 
1 
1 
5 
3 
3 
2 
1 
1 
3 
1 
2 
1 
2 
2 
2 
2 
2 
3 

8 

7 
8 
2 
8 
5 
8 
3 
2 
1 
2 
3 
8 
4 
1 
2 
1 
9 
4 
5 
1 
4 
3 
2 
2 
2 
3 
2 
3 
2 
2 
3 
2 
2 
3 
2 

5 

9 
5 
59 
3 
1 
3 
2 
2 
1 
2 
7 
5 
4 
2 
2 
1 
7 
3 
4 
2 
3 
2 
4 
3 
2 
4 

12 

10 
8 
4 

13 
9 

11 
5 
3 
2 
3 
7 
8 
8 
3 
S 
2 

15 
6 
7 
1 
7 
8 
4 
3 
4 
5 
3 
4 
3 
3 
4 
3 
3 
5 
3 

11 
8 

12 
8 

11 
8 
9 
7 

14 
7 

59 
5 
2 
S 
3 
3 
2 
4 
9 
8 
8 
3 
3 
2 

11 

18 

15 

9 

7 

22 

15 

16 

9 

6 

4 

7 

15 

11 

8 

6 

7 

4 

28 

9 

9 

5 

9 

7 

6 

5 

6 

8 

5 

7 

4 

5 

6 

5 

4 

8 

5 

15 

10 

18 

10 

16 

9 

12 

8 

21 

9 

59 

8 

4 

7 

4 

6 

3 

5 

13 

8 

8 

5 

7 

3 

19 

8 

13 

6 

8 

5 

9 

7 

5 

11 

27 

110  

24 

Ill  

12 

112  

11 

113 

37 

114  

23 

115  

24 

116  

13 

117  

10 

118  

8 

119  

15 

120  

28 

121  

122  • 

18 
11 

123  

13 

124  

11 

125  

7 

126  

40 

127  

14 

128  

13 

129  

11 

130  

14 

131  

10 

132  

10 

133  

7 

134  

9 

135  .... ... 

12 

136  

7 

138  

11 

139  

7 

140  

8 

141  

142  

143  

10 

7 
6 

144  

14 

145  

8 

146  

147  

21 

12 

148  „.. 

149  

28 
13 

150  

151  

24 

13 

152  

17 

153  

10 

154  

33 

13 

156  

59 

157  , 

158  

13 

6 

159  

12 

160  

161  

6 

10 

162  

4 

163  

7 

164  

18 

165  

10 

166  

12 

167  

6 

12 

168  

169  

5 

31 

171  

12 

172  

21 

10 

12 

7 

173  

174 

175  

176  

14 

177  

11 

178 ::::::::::::::: 

7 

1  '9   •■■■•■■•••••••• 

17 
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Table  7b.— Medicare  Prospective  Payment  System  Selected  Percentile  Lengiks  of  Stay— Continued 

(FY82  M«l|Mr  UpdMB  06«3  GfOUpw  V1 1  i)| 

ORG 

Number  dte- 

Arithmstic  nwan 
LOS 

lOi)  PMownia 

25ftpwoantil« 

flOit  pBfCBnWfl 

75th  pmcQiilitQ 

90th  percentile 

181  

77596 

21515 

233729 

74293 

56 

3876 

5 

1051 

51002 

8596 

82 

10765 

908 

11800 

1153 

14698 

1368 

39568 

13717 

2980 

1898 

1718 

19394 

30329 

42958 

23402 

2071 

38531 

12760 

296052 

126674 

26824 

12 

6013 

48347 

39503 

7003 

17470 

20366 

17931 

1 

5114 

4825 

17816 

8613 

9116 

6042 

6083 

4187 

2224 

3110 

10892 

891 

5306 

2890 

6128 

39120 

1644 

6599 

62653 

11418 

3684 

2341 

98133 

11667 

5261 

1595 

10143 

6686 

9403 

7.3181 

4.4129 

6.0401 

4.0144 

4.6607 

5.8950 

3.0000 

3.7831 

7.2377 

a7266 

5.5976 

18.9617 

9.3447 

15.9239 

9.3270 

12.2173 

8.0826 

10.2108 

5.3802 

13.7520 

13.5537 

17.5809 

9.2655 

9.3810 

7.8597 

9.0861 

5.2265 

6.8251 

3.7520 

9.7374 

12.0965 

8.6851 

6.0000 

12.6280 

9.3483 

5.3845 

13.9025 

20.5658 

8.4990 

4.8484 

5.0000 

10.2976 

5.0680 

3.6639 

2.8474 

5.2473 

8.3247 

3.5099 

3.8428 

2.386? 

6.3756 

6.1243 

5.6285 

11.3064 

5.2038 

10.3659 

8.2903 

5.5109 

13.0441 

9.7262 

9.0264 

5.3439 

10.1909 

6.7623 

7.?8?5 

4.9211 

5.8533 

4.8?50 

6.3422 

5.7241 

2 

2 
2 

2 

2 

2 

2 

1 

2 

1 

5 

5 

4 

2 

3 

3 

2 

3 

4 

3 

2 

5 

2 

1 

1 

1 

1 

2 

1 

1 

1 

1 

1 

1 

3 

1 

2 

2 

1 

4 

3 

2 

1 

3 

2 

2 

1 

2 

1 

2 

1 

4 
2 
3 
2 
2 
2 
1 
1 
3 

;l             3 

9 
5 
9 

6 
7 
5 
6 

3 
6 
5 

7 
4 
4 
4 
4 
2 
3 

1          1 

7 
6 
3 
5 

s 

i                 3 
i                6 

7 
4 

r                          3 

:!         5 

2 
2 
2 
2 
3 
2 
1 
1 
2 
2 
2 
5 
2 
4 
4 
2 
6 
4 
4 
3 
5 
3 
3 
2 
3 
2 
3 
2 

6 

4 

5 

3 

3 

4 
2 
2 
S 
3 
4 

14 
8 

13 
8 

10 
7 
8 
5 

11 

10 

12 
7 
7 
6 
7 
4 
5 
3 
8 

10 
8 
3 
9 
7 
4 

10 

14 
6 
4 
5 
7 
4 
3 
2 
3 
5 
2 
2 
2 
4 
3 
3 
8 
4 
6 
6 
4 

g 

7 
7 
4 
7 
S 
5 
4 
4 
3 
4 
4 

9 

6 

7 

5 

5 

7 

3 

5 

9 

5 

6 

23 

11 

19 

12 

14 

9 

12 

7 

18 

17 

22 

11 

12 

9 

11 

6 

8 

5 

11 

14 

10 

5 

15 

11 

7 

18 

26 

10 

/                   6 

i         i 

4 

3 

6 

10 

4 

4 

3 

7 

7 

6 

14 

7 

11 

10 

7 

16 

12 

11 

7 

13 

8 

8 

6 

7 

6 

7 

7 

14 

182  

183 

11 

99^   ••••■•••••«>••• 

185  

12 

<aA 

187 

188 

189 

190 

191  

14 

12 
37 
16 

193 

29 

194  

16 

196 

20 

196  

13 

197  

18 

196 

^ 

199 

200  

aoi — 

20? 

27 
27 
36 
18 

c\m9  ••■•••••••••••• 

^Ok^^    ••••••••••••••• 

206 

19 
IS 
18 

206  

207 

10 
13 

206 

200  «... 

210  . 

211  „... 

212 

213  

214  

215  

7 
15 
2D 
13 

8 
25 
17 

9 

216  

217 

2i 
44 

218  . -. 

219  

15 

8 

220  

S 

221  

21 

999 

10 

223  

224  

7 
5 

225  ~... 

226  

227  

12 
16 

7 

229  

230  

231  

6 

5 

13 

14 

f92    

14 

233 

234 

236  „... 

237  

22 
10 
22 
16 
11 

238  „ — 

239  

27 
19 

240  

16 

C^&    ••••■•••••••••• 

243  

16 
20 
13 

944 

14 

245  _ 

246  

t 
11 

247  

248  

..249  ............... 

f 
12 
12 
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TABLE  7B.— WE0«CARE  PROSPECTIVE  PAYMEhfT  SYSTEM  SELECTED  PERCENTtLE  LENGTHS  OF  STAY— Continued 

[FY92  Mwjpw  Update  06/93  QroufMr  V1 1 .0] 

DRQ 

NumtMr  dis- 
ctiargM 

ArWvTwtIc  mean 
LOS 

10th  percanlM 

2Sth  percentu* 

50th  parcentUe 

75th  parcantUa 

90th  parcantila 

250  

3490 
2732 

17490 

11165 
9618 

29199 

25145 
4390 
5560 
2738 
1087 

30484 
3840 
6111 
38oo 
343 
1379 

11585 
4758 

20280 

6820 

1972 

2785 

317 

820 

75899 

25088 
4 

13401 

6923 

2 

5748 

2172 

6028 

1923 

6859 

597 

4196 

9779 

134 

5452 

435 

89488 

3432 

223410 

40755 

85 

905 

12212 
2014 
7288 

18687 

14092 
3063 

12292 
3713 

10221 
3967 

34824 

16623 

2873 

1562 

1 

29339 

54129 

712 

6555 

722 

169187 

26458 

6.7642 
3.7566 
7.9305 
4.5866 

5.0917 
4.7458 
3.3716 
5.0239 
2.5388 
2.6870 
3.6836 
19.3958 
11.0156 
9.3260 
4.3344 
4.6589 
4.7150 
11.7873 
4.0883 
11.0986 
9.0339 
6.3884 
9.7199 
3.9432 
6.0963 
8.2040 
5.9901 
4.2500 
6.4050 
4.1616 
4.0000 
6.8500 
4.6639 
18.7019 
10.7696 
18.5727 
10.6868 
5.2119 
3.3088 
2.2164 
16.2320 
7.0989 
7.0743 
5.7118 
8.0468 
5.0281 
4.6588 
6.4597 
8.8693 
5.1946 
15.3548 
12.5838 
12.9107 
5.9389 
8.4371 
4.0493 
8.7927 
3.7459 
5.3709 
2.5655 
6.7567 
2.5877 
14.0000 
11.8597 
9.0190 
4.0014 
8.7713 
3.4654 
8.1298 
5.5199 

2 

1 
2 
1 
1 
2 
2 
1 
1 
1 
1 
5 
3 
2 
1 
1 
1 
2 
1 
3 
3 
2 
2 
1 
1 
3 
2 
3 
2 
1 
1 
2 
1 
5 
4 
4 
3 
2 
1 
1 
3 
1 
2 
2 
2 
2 
1 
1 
3 
1 
7 
6 
4 
2 
2 
2 
2. 
1 
1 
1 
1 
1 
14 
1 
2 
1 
2 
1 
3 
2 

3 

1 
3 
2 

2 
3 

2 

2 
1 
1 
1 
8 
5 
3 
1 
1 
1 
4 
1 
5 
4 
3 
3 
1 
3 
4 
3 
3 
3 
2 
1 
3 
2 
8 
5 
7 
4 
2 
2 
1 
7 
2 
4 
3 
3 
2 
2 
2 
4 
2 
9 
7 
6 
3 
3 
2 
3 
2 
2 
1 
2 
1 

14 
3 
4 
2 
3 
1 
4 
3 

4 
3 
5 
3 
3 
4 
3 
3 
2 
2 
2 
14 
8 
6 
3 
2 
2 
8 
2 
8 
7 
5 
7 
3 
5 
7 
5 
3 
5 
3 
7 
5 
3 
14 
8 
12 
6 
3 
2 
2 
12 
5 
S 
4 
6 
4 
3 
4 
7 
4 
12 
10 
• 
5 
6 
3 
6 
3 
•    4 
2 
4 
2 
14 
7 
7 
3 
6 
2 
8 
S 

8 

4 

9 

6 

6 

5 

4 

5 

3 

3 

4 

23 

14 

11 

6 

5 

5 

15 

5 

13 

11 

8 

12 

5 

7 

10 

7 

4 

7 

5 

7 

8 

6 

22 

12 

21 

10 

5 

3 

3 

20 

9 

11 

13 

251  

253 

254  ~. 

256 

7 
15 

9 
10 

257  „ 

8 

258  

259 

5 
10 

9fiO 

4 

261  

5 

262 

263 

8 
39 

264  

23 

9fiS 

19 

266 

9 

267  ■•••••••••M.M 

268  

10 
9 

269  „. 

270  ~. 

271  ~. 

272 ~... 

273  ~. 

274  

275  

24 
9 
20 
17 
13 
20 
8 

276  

277  ^. 

278  .- „... 

279  

11 

14 

10 

7 

280 

12 

8 

282  

7 

283  

13 

9fiA 

9 

285  

36 

286  

20 

287  

37 

288  

23 

289 ~. 

290  

?91 

11 
6 

4 

292  

32 

293 

294  .„ 

15 

13 

295  ~. 

296  

10 
15 

297  

9 

298  . — 

299  

10 
14 

ViO 

17 

301  

9 

302  

26 

303  

22 

304  

26 

305 

11 

306  •••• •••••• 

307  _. 

308  

17 

7 
18 

309 

8 

310  

11 

311  

5 

312 

11 

313 

5 

314  

315  

316  

14 
26 
18 

317 

8 

318 

18 

319 

7 

320  

14 

321 

9 
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Table  7b.— Medicare  Prospective  Payment  System  Selected  Percentile  Lengths  of  Stay— Continued 

[FY92  Medpar  Update  06/S3  Grouper  VI I.Cq 

DRG 

Number  do- 
charges 

Arithmetic  mean 
LOS 

10th  percentile 

25th  percentile 

50lh  percentile 

75th  percentile 

90th  percentfle 

322 

323  

324  

325  

72 

20295 

11903 

9344 

3181 

5 

1111 

233 

32095 

5242 

330 

32945 

15437 

96961 

77029 

12513 

3998 

2 

11158 

356 

7165 

2181 

7264 

848 

3947 

1301 

7892 

719 

2476 

9951 

5922 

34105 

7168 

26849 

28034 

9753 

495 

3 

5675 

2397 

2982 

4851 

745 

1542 

2503 

840 

817 

560 

2833 

135 

8 

141 

36 

168 

322 

74 

219 

70 

1032 

131 

1 

2 

14 

24 

2531 

2 

1965 

70903 

15 

14151 

4.5000 
4.2034 
2.4548 
5.8202 
3.5181 
3.0000 
5.0405 
2.4635 
7.3491 
4.2068 
7.2152 
8.2810 
6.6260 
5.3937 
3.5930 
5.9170 
4.8034 
1.5000 
4.1761 
3.9607 
4.5001 
4.9211 
7.9010 
4.1946 
5.5695 
3.3374 
5.7272 
4.4924 
11.0973 
7.9513 
4.7362 
4.0375 
11.7307 
6.1414 
4.1314 
4.9183 
5.3495 
1.0000 
4.1572 
3.8302 
9.7985 
9.4442 
3.6188 
7.6031 
4.5282 
6.4512 
42130 
4.6625 
2.4073 
3.3185 
4.8750 
3.5319 
4.4167 
3.5595 
3.6056 
2.0811 
2.0776 
1.3286 
4.3566 
3.3130 
2.0000 
37.5000 
10.7143 
6.9583 
14.3588 
5.5000 
102270 
6.3540 
22667 
7.3964 

2 

1 
1 
2 
1 
1 
1 
1 
2 
1 
1 
5 
4 
2 
2 
1 
1 
1 
1 
1 
1 
1 
2 
1 
1 
1 
2 
1 
4 
4 
3 
2 
4 
3 
3 
2 
1 
1 
1 
1 
2 
2 
1 
2 
1 
3 
3 
1 
1 
1 
2 
1 
1 
1 
1 
1 
1 
1 
1 
1 
2 
25 
1 
1 
5 
S 
1 
1 
1 
2 

2 
2 

1 
3 
2 

1 
2 
1 
3 
2 

4 

3 

2 

4 

3 

3 

4 

2 

5 

3 

5 

7 

6 

4 

3 

4 

3 

2 

3 

2 

3 

3 

6 

2 

4 

2 

5 

3 

8 

6 

4 

4 

9 

5 

4 

4 

3 

1 

3 

2 

6 

6 

2 

6 

3 

4 

4 

3 

2 

2 

2 

2 

2 

3 

2 

1 

1 

1 

3 

2 

2 

50 

5 

4 

10 

6 

6 

5 

2 

5 

6 
5 

9 

10 

5 
2 
5 
5 
5 
5 

10 
5 
7 
4 
7 
5 

13 
9 
5 
5 

14 
7 
5 
5 
6 
1 
4 
5 

12 

12 
4 
9 
5 
6 
4 
4 
3 
3 
3 
4 
6 
4 
4 
2 
2 
1 
5 

.      1 

50 
9 
8 

17 
6 

12 
8 
2 
9 

8 

8 

5 

11 

326  

6 

327  

5 

328 

329  „ 

331  

332  

10 
5 

IS 
9 

333  

3 

6 
5 
3 
3 
2 
2 
1 

14 

334  

12 

335  

9 

336  

337  „... 

-vw    

339  „. 

340  

9 
5 

13 
10 

2 

341  

342        

2 
1 
2 

7 
9 

344  

8 

345  

2 

3 
1 
2 
1 

10 

346  

347  

16 
8 

348  

11 

349  

6 

350  

3 
2 
6 

10 

352  

9 

353  

21 

354  

355  

356  

357 

358 

359 

360 

361  

382  

5 

4 
3 
6 
4 
3 
3 
2 
1 

14 
7 
6 

22 

10 
6 
8 

12 
1 

363  

364  „ 

365  

2 

1 
4 
3 
1 
4 
2 
4 
3 
2 
2 
2 

8 

8 

21 

366 

21 

367 

7 

368 „... 

369 

14 
9 

370 

10 

VTt 

5 

372  

8 

373 

3 

374  

5 

375  

378 

2 

2 

6 

7 

377 

378  

2 
2 

1 
1 
1 
1 
2 
1 
2 
25 
2 
2 
7 
5 
2 
3 
1 
3 

8 
5 

379  

7 

380  „ 

381  

4 
4 

382  

2 

383 

9 

384  

7 

385  

2 

387 

389 

50 
IS 

390  

13 

392  

393  

394  

395 

28 

6 

24 

12 

396 

5 

397 

IS 

4643«F«d«y 
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TMLE  7B.— MEOtCARE  PROSPECTIVE  PAYMENT  SYSTEM  SELECTED  PERCEKHLE  LENGTHS  OF  STAY— Continued 

|FY92  Ms^par  UpiMi  own  Qmupar  V11.01 


ORG 


irdto- 

AittwneNc  mean 

BW 

LOS 

15369 

7.9259 

1420 

5.1656 

8419 

12.5542 

6942 

14.7681 

2186 

5.0758 

30443 

11.3045 

4651 

6.3789 

3766 

13.7430 

942 

5.9055 

4351 

8.6592 

7593 

8.6394 

116875 

3.6554 

143 

2.9161 

122 

3.1885 

92S3 

10.6756 

1389 

6.0274 

32706 

19.9277 

153866 

10.0606 

41 

5.5854 

15619 

8.0603 

17447 

7.2839 

3361 

5.1833 

13954 

5.4872 

113 

4.8142 

8608 

10.8040 

2716 

23.4013 

18917 

6.3405 

5729 

7.2702 

2086 

7.3672 

1140 

9.7596 

32931 

11.9431 

58500 

12.1914 

260 

8.7077 

516 

7.3624 

6584 

4.2101 

19226 

7.1977 

13186 

5.8241 

2515 

17.6175 

11702 

15.1542 

1006 

10.8400 

4434 

12.1601 

754 

3.7599 

12964 

9.5660 

5250 

3.4661 

3563 

6.8397 

1715 

4.2391 

3308 

3.3909 

2 

3.0000 

29486 

5.6689 

7151 

3.0193 

10 

6.0000 

18984 

5.9572 

5258 

3.5926 

3608 

6.8861 

1011 

3.3422 

225 

10.4356 

147 

5.2721 

1697 

21.9446 

523 

15.4207 

2370 

8.7570 

4869 

6.2676 

8719 

16.8764 

9589 

6.6267 

2912 

4.1679 

348 

3449 

5.3920 

3531 

5.3452 

65648 

18.6393 

8410 

12.7150 

176 

30-9602 

iQii 


25* 


50lhp6io8nfie 

75tfipw<Mnii« 

90th  peicsrviile 

6 

10 

15 

4 

7 

10 

8 

16 

27 

11 

19 

30 

3 

7 

11 

A  a 

14 

24 

4 

7 

11 

10 

17 

28 

5 

7 

10 

6 

10 

20 

5 

10 

19 

3 

5 

• 

2 

4 

6 

2 

4 

6 

8 

14 

22 

4 

8 

13 

15 

24 

40 

8 

12 

19 

S 

7 

10 

6 

10 

15 

5 

• 

13 

4 

6 

9 

4 

7 

10 

3 

6 

8 

7 

13 

22 

15 

26 

46 

4 

7 

12 

5 

9 

15 

5 

9 

15 

6 

11 

20 

7 

13 

22 

9 

15 

24 

6 

10 

15 

4 

8 

15 

3 

6 

10 

5 

8 

14 

4 

7 

11 

17 

25 

28 

14 

21 

28 

7 

13 

22 

8 

15 

26 

2 

4 

7 

6 

11 

20 

2 

4 

7 

5 

8 

13 

3 

6 

8 

2 

4 

7 

5 

5 

5 

4 

7 

11 

2 

4 

6 

6 

7 

8 

4 

7 

12 

3 

4 

7 

4 

8 

14 

2 

4 

7 

5 

13 

25 

1 

7 

11 

17 

27 

43 

11 

20 

35 

6 

11 

17 

2 

4 

13 

15 

22 

31 

5 

8 

13 

3 

6 

7 

2 

8 

7 

2 

S 

10 

2 

4 

9 

14 

23 

36 

10 

14 

21 

24 

48 

64 

308 
399 
400 
401 
402 
403 
404 
406 
407 
408 
409 
410 
411 
412 
413 
414 
415 
416 
417 
418 
419 
420 
421 
422 
423 
424 
425 
426 
427 
428 
429 
430 
431 
432 
433 
434 
436 
436 
437 
439 
440 
441 
442 
443 
444 
446 
447 
448 
449 
450 
451 
452 
463 
454 
455 
456 
457 
468 
469 
480 
481 
462 
483 


485 

486 
487 


471 
472 


4 
3 


3 
4 
5 
3 
2 
1 
3 
3 
11 
9 
3 
4 
1 
3 
1 

I 

1 
1 

2 
1 
2 
2 

2 
2 
1 

2 


T 
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TABLE  7B.— MEDICARE  PROSPECTIVE  PAYMENT  SYSTEM  SELECTED  PERCENTILE  LENGTHS  OF  STAY— ConUnued 

(FY92  Medpar  Update  06^  Grouper  V1 1.0] 


DRG 

Number  dte- 
chargM 

Artttvnettc  mean 
LOS 

lOlh  percenlHe 

25th  percentile 

50lh  percentUe 

7Sth  percentile 

90th  percentiie 

473 

475  ...      — 

477  

478  . 

8653 

76670 

10235 

38307 

111961 

17464 

215 

98 

7470 

36717 

337 

2727 

2105 

3442 

737 

7126 

2352 

7592 

1394 

46526 

34850 

16.9279 

14.2388 

16.8470 

10.2193 

10.0930 

5.3049 

37.0372 

39.8776 

18.0909 

56.1816 

20.3976 

16.0689 

16.6803 

11.1426 

22.1900 

13.5044 

8.4256 

6.0461 

17.1729 

6.3613 

2.3457 

2 

2 
6 

1 
2 

1 

13 
21 

6 

18 

2 

< 
1 
2 
6 
2 
2 
2 
3 
1 
1 

4 

6 

10 

3 

10 

11 

14 

7 

7 

^                           4 

25 

34 

13 

44 

16 

12 

12 

8 

17 

9 

5 

5 

ft 

S 

1 

26 
18 
20 
13 
13 

7 
42 
48 
21 
68 
28 
18 
21 
14 
28 
16 
10 

7 
27 

8 

3 

40 
28 
29 
21 
21 

479  

4IX#   ••••••••••••••• 

481 

482  

1 
1 

2 

16 

27 

9 

28 
8 

8 
7 

10 
79 
64 
35 

483 ... 

104 

43 

^03    •»••••••«•••••• 

4M 

30 
34 

487  

AM 

^'                    4 
ft 
5 

3 

3 

1          1 

1 

22 

44 
28 

490 

491 

493 

17 
10 
37 

13 

^«r^    •■•••••••••*••• 

5 

10699289 

\ 


Table  8a.— Statewide  average  Op- 
erating Cost-to-charge  Ratios 
for  Urban  and  Rural  hospitals 
(Case  Weighted)  August  1993 


state 

Urt)an 

Rural 

Al  ARAMA 

0.462 

0.570 

0.509 

0.576 

0.485 

0.575 

0.603 

0.602 

0.545 

0.474 

0.573 

0.618 

0.657 

0.550 

0.655 

0.604 

0.555 

0.571 

0.521 

0.692 

0.685 

0.557 

0.611 

0.607 

0.543 

0.576 

0.575 

0.445 

0.620 

0.791 

0.562 

0.640 

0.620 

0.660 

0.620 

0.545 

0.605 

0.516 
0.838 
0.608 
0.543 
0.531 
0.603 
0.600 
0.549 

ALASKA  

ARKANSAS  

COLORADO 

CONNECTICUT  

DELAWARE  

DISTRICT  OF  COLUMBIA  ... 

rLt^yr^mA  ••••••••■■■•••••••••••••••tH* 

Ow^^l  IVsIA  •••»«•••••••■•••••••*>«■•■••• 

MA W All  .■•.••••■••••••»«•••••••■•••••••• 

IDAHO . 

0.465 
0.556 
0.601 
0.640 
0.619 

INDIANA.. 

I^/WA  ■■•■••••••••••••■••••••••••••••••••• 

KANSAS 

KENTUCKY 

0.664 
0.731 
0.691 
0.571 

LOUISIANA 

0.568 

miAINE  

0.606 

MASSACHUSETTS  

0.749 

MICHIGAN  

0.661 

MINNESOTA 

MISSISSIPPI  ....~ 

0.696 
0.556 

MISSOURI  

0.563 

MONTANA 

NEBRASKA  . 

NcVAOA ••••••■••••••••>•• 

NEW  HAMPSHIRE 

0.683 
0.703 
0.662 
0.663 

NEW  JERSEY 

NEW  MEXICO 

NcW  tOHK ••••••■••••••••••• 

NORTH  CAROLINA 

0.556 
0.738 
0.558 

NORTH  DAKOTA ; 

0.693 

OHIO 

0.649 

OKLAHOMA 

0.595 

OREGON  

0.671 

Table  8a.— Statewide  Average  Op- 
erating Cost-T>Charge  Ratios 
FOR  Urban  and  Fural  Hospitals 
(Case  Weighted)  August  1993 
Continued 


state 

PENNSYLVANIA  .... 

PUERTO  RICO  ...... 

RHODE  ISLAND  .... 

SOUTH  CAROUNA 
SOUTH  DAKOTA  ... 

TENNESSEE  

TEXAS 

UTAH 

VERMONT  

VIRGINIA 

WASHINGTON 

WEST  VIRGINIA  .... 

WISCONSIN  „ 

WYOMING  ....„ 


Urt)an 


0.500 
0.543 
0.632 
0.543 
0.635 
0.567 
0.534 
0.607 
0.675 
0.565 
0.690 
0.583 
0.703 
0.634 


Rural 


0.583 
0.670 

b!527 
0.687 
0.569 
0.629 
0.652 
0.625 
0.593 
0.734 
0.547 
0.719 
0.794 


Table  8b.— Statewide  Average 
Capital  Cost-To-Charge  Ratios 
FOR  Urban  and  Fural  Hospitals 
(Case  Weighted)  August  1993 


Stete 


ALABAMA 

ALASKA  

ARIZONA 

ARKANSAS  

CAUFORNIA ~... 

COLORADO -.. 

CONNECTKXrr  

DELAWARE  

DISTRICT  OF  COLUMBIA 

FLORIDA 

GEORGIA 

HAWAII 


Ratio 


0.059 
0.115 
0.066 
0.065 
0.046 
0.056 
0.038 
0.054 
0.043 
0.060 
0.055 
0.073 


Table     8b.— Statewide     Average 
Capital  Cost-To-Charge  Ratios 
for  Urban  and  Rural  Hospitals 
(Case  Weighted)  August  1993 
Continued 


state 
IDAHO  -.. 

ILLINOIS 

INDIANA 

IOWA 

KANSAS  

KENTUCKY 

LOUISIANA 

MAINE  

MASSACHUSETTS  .. 

MICHIGAN 

MINNESOTA  

MISSISSIPPI  

MISSOURI 

MONTANA ~... 

NEBRASKA 

NEVADA  

NEW  HAMPSHIRE  .. 

NEW  JERSEY 

NEW  MEXICO 

NEW  YORK 

NORTH  CAROLINA 
NORTH  DAKOTA  .... 

OHIO  

OKLAHOMA  

OREGON 

PENNSYLVANIA 

PUERTO  RICO  

RHODE  ISLAND  

SOUTH  CAROUNA 
SOUTH  DAKOTA  .... 

TENNESSEE  

TEXAS  

UTAH 

VERMONT 

VIRGINIA 

WASHINGTON 


Ratio 


0.078 

0.051 

0.069 

0.064 

0.067 

0.064 

0.080 

0.043 

0.065 

0.054 

0.057 

0.059 

0.061 

0.076 

0.060 

0.044 

0.069 

0.072 

0.063 

0.064 

0.051 

0.073 

0.063 

0.063 

0.060 

0.053 

0.078 

0.033 

0.069 

0.074 

0.064 

0.068 

0.055 

0.057 

0.064 

0.084 
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Table     8b.— Statewide     Average 
Capital  Cost-To-Charge  Ratios 
FOR  Urban  and  Rural  Hospitals 
(Case  Weighted)  August  1993 
Continued 


Table  9.— 1992  Transfer  adjusted 
Case  Mix  Index  and  Transfer 
Adjustment  to  Discharges  for 
Capital  HosprrAL-SPEOFK:  Rate 
Redeterminations— Continued 


west  VIRGINIA  — 

WISCONSIN 

WYOMING — 


Table  9.-1992  Transfer  Adjusted 
Case  Mix  Index  and  Transfer 
Adjustment  to  Discharges  for 
Capital  HosPiTAL-SPECtFic  Rate 
Redeterminations 


Cofli  fvpoMrtQ  ponod 

Translw 

cua  ma 
mou 

Tfiiwtaf 

•<l)u«- 
mtrtJO 

c^arg•• 

nwntw 

B«9" 

End 

010001   ... 

i(yoi/Bi 

0»3(V92 

13166 

0.9981 

010004    .. 

i(yoi."9i 

09/30/92 

1.0061 

0.9616 

010005  ... 

1(V01/91 

09/30/92 

1.1244 

09754 

010007  ... 

1001/91 

09i/3(V92 

1.0564 

0.9653 

010006    .. 

10(01/91 

09irXV92 

1.0147 

09914 

010009  _ 

oeyoiAi 

07/3  W92 

1.0063 

0.9714 

010010  ... 

1tV01/91 

09^3092 

1.1290 

09666 

010016  ... 

1001/91 

oaoo/92 

1  1181 

0.9783 

010019  ... 

1001/91 

09«y92 

1.1964 

09673 

010021  ... 

10^1/91 

09^0/92 

1.2100 

0.9676 

010029  ... 

10ID1/91 

09«V92 

1S0S0 

0.9971 

oiooa? .- 

01/0U92 

12/31/92 

0.8384 

0.9722 

010033  ... 

MyOI/91 

09'3(y92 

1.9336 

0.9971 

010085  ... 

HKH/91 

09r9Qr92 

1  1946 

09821 

010040  ... 

O1/0l-'92 

12/31/92 

1J607 

0.9023 

010043  ... 

1(V01/91 

08^3092 

09675 

0.3392 

010044  ... 

KV01/91 

oanoK 

10615 

0  9719 

010045    .. 

1O01/91 

08ir3(V92 

1.0385 

0.9699 

010047    .. 

10/01/91 

09ir30/92 

0.8665 

0J817 

010049    .. 

oaKn/91 

06^1/92 

10899 

0J738 

010051  ... 

1001/91 

0»3Q^ 

0.8946 

OXXO 

010052    - 

1Q01/91 

Oa/30/92 

09706 

0.9278 

010059  ... 

1001/91 

0ar3(y92 

1.0482 

0J649 

010061    .. 

1O01/91 

09/30-92 

0.3883 

0.9689 

010062     . 

10W1/91 

09/3092 

0.9656 

09757 

010066  ... 

01/01/92 

12/31/92 

12663 

0.9687 

010060  ... 

1Q01/91 

09f3Q«2 

1  1362 

0.9666 

010073  ... 

1001/91 

09«y92 

0.3374 

09656 

010079  ... 

i(Kn/9i 

osnofx 

1  1089 

0.9793 

010061    .. 

09M>1/91 

08rj1/92 

18473 

09662 

010083    .. 

1Q01/91 

06^30/92 

10660 

09646 

010064  ... 

OUOt/82 

12A)1/92 

1.3121 

0.9978 

010067    .. 

1O01/91 

09(30(92 

1.7861 

0.9956 

010092  .- 

1001/91 

09«y92 

13926 

0.9800 

010094  ... 

09«1/91 

06(31/92 

12046 

0J781 

010005  .„ 

1Q«01/91 

09«y92 

10149 

0.9630 

010C06    .. 

1Q«1/91 

0900/92 

0.8011 

0.967S 

010097  ... 

1001/91 

0900^ 

0.9295 

0.9623 

010069    . 

1001/91 

09rW92 

1.0313 

09633 

010100  ... 

1(V0U91 

09(30(92 

1  1561 

09762 

010102    . 

1(V01/91 

09/30^ 

0.9042 

09442 

010108  ... 

11/01/91 

10Ol;92 

1.2S14 

0.9688 

010109  ... 

10^01/91 

09rXV92 

1.0562 

09845 

010110  ... 

10O1/91 

09»3Q/92 

08997 

0.9428 

010112  ... 

1(y01/91 

09^0/92 

1  1675 

0.9732 

010115     . 

1Q01/91 

09^0(92 

0.8750 

0.9380 

010117  _. 

1001/91 

OSnQ/9? 

10803 

0.9736 

010119   „ 

1Q01/91 

09^30/92 

1.1631 

0.9884 

010120  . . 

1M>1/91 

09«3(V92 

0.9577 

0.9601 

010122    .. 

OV01/92 

12/31/92 

0JI710 

0XB4 

010123    .. 

06^1/91 

08/71/92 

1-2504 

09760 

010124  ._ 

oaoi/91 

08^1/92 

1.2566 

0.9814 

010125  ... 

1001/91 

OOOQ/92 

1.03S6 

0J7eS 

010126  ... 

iaov9i 

090092 

1  1396 

09743 

010127  ... 

0»01/91 

0801/92 

1.5259 

0.9979 

010129  ... 

10(01/91 

09«y9? 

10321 

08668 

010130  ... 

10W1/91 

090092 

1.1202 

0.95X 

010137 

10O1«1 

09O(y92 

1.2125 

09823 

1 
1 
i     Prottdm 

Com  iwoorOnQ  ptHoa 

Trwaiar 

MMMd 

Tnn^ai 

MMI- 

numtm 

Btgln 

End 

CMaoii 
Indw 

dk- 

ctivgM 

010139  ... 

01A)1/92 

1201/92 

1.6242 

0.9978 

010143  ._ 

1001/91 

090092 

1.1472 

0.9702 

010144  ... 

01/01/92 

1201/92 

1.3127 

09806 

010146  ... 

1O01/91 

0900^92 

1.0272 

0.9784 

010149  ._ 

OW01/91 

oaoi/92 

1.3877 

09914 

010152  _ 

10O1/91 

0900/92 

1.2938 

0.0771 

010163  _ 

1C1A)1/91 

0900/92 

2.1363 

loono 

010155  ... 

1001/91 

09^30/92 

1.0459 

09162 

020001  ~ 

01/01/92 

1201/92 

14773 

09978 

020005  ... 

1001/91 

09OQ/92 

O9100 

0.9Z78 

020006  ... 

01/01/92 

1201/92 

1.1334 

0.9708 

020012  - 

01/01/92 

1201/92 

1.2046 

0.9919 

020013  ... 

01^31/92 

1201/B2 

09999 

0.9847 

020017  ._ 

09A)1/91 

0801/92 

14289 

09911 

020025  _. 

01/O1.'92 

12/01/92 

09055 

0.9443 

030001  ... 

01/01/92 

1201/92 

1.3880 

09854 

030002  ... 

01/01/92 

1^01,92 

1.7889 

09981 

030004    .. 

1001/91 

09O0«2 

09681 

0.9788 

030008  . . 

0901/91 

0601,92 

1.9526 

09989 

030012  ., 

01/01/92 

1201/92 

12256 

09866 

030013    . 

1001/91 

0900(92 

1.2242 

0.9868 

030014 

01/01/92 

1201/92 

14775 

0.9977 

030018 

01/01/92 

1201/92 

17522 

O9980 

030023  -. 

01/01/92 

1201/92 

1.2759 

09886 

030025  ... 

01/01/92 

1201/92 

1  1073 

09474 

030030  ... 

oaoi/9i 

0801/92 

1.6604 

ojee3 

030036  ... 

01/01/92 

1201/92 

1.3106 

0J)866 

030036  ... 

01/01/92 

1201/92 

1.2138 

0.9859 

030098  .. 

KVDI/BI 

0900/92 

1.5224 

0.9693 

O%041  ... 

01/01/92 

1201,92 

09724 

0.9673 

030044  ... 

10/01/91 

0900^2 

1.0533 

0  9499 

030046  ... 

01,01/92 

1201/92 

10269 

09669 

030047  ... 

01^1/92 

1201/92 

10153 

09363 

030060  ... 

01-01/92 

12/-31/92 

1.0530 

09880 

030081     . 

01^1/92 

1201/92 

15369 

09989 

030062  ... 

01A)1/92 

1201.92 

1J233 

09573 

1  030065    .. 

01/01/92 

12/'31.92 

1.4969 

0.9871 

030067  .. 

1001/91 

0900(92 

10345 

09664 

030068    .. 

01/01/92 

1201/92 

1.0341 

0.9401 

030068  ... 

01A)l/92 

1201/92 

1-30K/ 

0.9804 

030083  . . 

0901/91 

0801/92 

1.4114 

0.9662 

(XKOBS  ... 

09«»/91 

0801,92 

141» 

0.9853 

030086   .. 

0901/91 

0801/92 

1  1895 

0.9725 

030087  ... 

1001/91 

0»3Q'92 

16298 

0.9992 

030088  ... 

01/01/92 

1201/92 

1.3370 

09891 

030068  ... 

01^1/92 

1201/92 

1J715 

09879 

030092  ... 

01/01/92 

1201,92 

1S045 

0.9856 

1  030083  ... 

01/01/92 

1201/92 

13716 

09688 

030094  . . 

0»01/9i 

0801/92 

13657 

0.6882 

040004  .. 

oiA)i/ge 

12aiA2 

1.2531 

0.9952 

04000S  . 

icyoi/9i 

0900/92 

09964 

0.9421 

040007  ... 

09A)1/91 

oa<'3i/d2 

15065 

09694 

040010  ... 

0101/92 

1201,92 

1.1821 

09899 

040014  . . 

0901/91 

0801/92 

12180 

0.9924 

040018  ... 

01/01/92 

1201/92 

1.3093 

0.9862 

040020  . 

10/01/91 

0900^92 

14673 

0.9978 

040021 

01AM/92 

1201/92 

1.2891 

O9807 

040024     . 

1Q01/91 

06OO«2 

1.0227 

09386' 

040027  . . 

01/01/92 

1201/92 

12972 

09902 

040028  ... 

10/01/91 

090092 

09674 

0.9563 

040029  . . 

01/01/92 

1201/92 

1.1137 

0J630 

040031    .. 

0V01/92 

120l,92 

08863 

0.9568 

040036  ... 

01/01/92 

1201/92 

13501 

O9906 

040041  ... 

oaoi/9i 

oaoi/92 

1  1543 

0.9832 

040042  ... 

01,01/92 

1201/92 

1.2756 

0J860 

040044 

01/01/92 

1201,92 

0.9115 

0.9388 

040046     . 

01/01/92 

1201/92 

09796 

09441 

040047    . 

01/01/92 

12/31/92 

10248 

09783 

040860 

1001/91 

09O0/S2 

1  1194 

0J814 

040064  ... 

01/01/92 

1201/92 

0.9226 

09517 

040088 

01/01/92 

1201/92 

1  1IW0 

0J678 

040067 

1001/91 

090092 

1.0494 

09882 

1040072  '... 

12A1/91 

11/3092 

1.0722 

OJItin 

Table  9.-1992  Transfer  Adjusted 
Case  Mix  Index  and  Transfer 
adjustment  to  dtscharges  for 
Capital  HosprrAL-SPEOFic  Rate 
Redeterminattons— Continued 


Cummponlno  parted 

Twwlw 

TnvialM 
fnuiH  Id 

rlW^titf 

a4u«ad 

wnti 

Bag** 

End 

CaMBB 

Mn 

db- 
cAaigM 

040075  .. 

01/01/80 

1201/92 

1.0723 

0.9872 

040078  ... 

01/01/92 

1201,92 

1.2299 

O9920 

040081   . 

10D1/B1 

0900/92 

O9047 

09320 

040085  ... 

01/D1/92 

1201/92 

1.2421 

0.9643 

040100    .. 

01/D1/K 

1201/92 

1.1283 

0.8843 

040105  ... 

1Q01«1 

090092 

09868 

0.9606 

040106  . 

1Q«1/91 

0900^ 

1.1730 

0.9665 

040107  ... 

1QX}1/91 

090092 

1.0680 

09528 

040114  ... 

01/D1/92 

1201/92 

1.8025 

0.9983 

040118  ... 

01/01/92 

1201/92 

1.T715 

0.9886 

040119  ... 

10«1i91 

0SO092 

1.1420 

0.9893 

050002  ... 

10D1/B1 

090092 

1.3432 

0967? 

060007  .. 

01/0  W92 

1201/92 

1.5796 

ojieoo 

060008  . 

01/0 1/B2 

1201/92 

1.4727 

0.9873 

060013  . 

01/01/82 

1201/B2 

Z0647 

0.9996 

050018    . 

01/01/82 

1201/92 

1.3554 

C9919 

050021  .. 

0901/91 

0801/92 

1.2850 

C9891 

0SO022 

01/D1/B2 

1201/92 

1.4864 

09989 

060024 

01/D1/B2 

1201/92 

1.3408 

09902 

050030 

12«1/91 

11/3092 

1.3340 

0.9656 

050032 

09fOM9f 

0801/92 

1.2406 

C.9fl61 

050063    . 

01/01/92 

1201/92 

13889 

10000 

050058  .. 

10O1/91 

090092 

1.3970 

09951 

050080  -. 

09«1/91 

oaoi/B0 

1.5019 

0.9686 

050081  ... 

09)01.91 

0801/92 

1.3318 

09918 

0S0070  - 

01/01/92 

iw3i/se 

1.2468 

09794 

050071  ... 

01/01/92 

1201/92 

1.3132 

0.9856 

0V1072  . 

0101/92 

1201/92 

1-B70 

0.9664 

050073 

01«1/92 

1201/92 

1.2518 

09829 

050074  ... 

OV01/92 

1201A2 

1.0748 

0.9748 

050075  . 

OV01/92 

1201/92 

1J016 

0.9920 

050076  _. 

oiX)i/g2 

120t/B2 

1.5692 

09621 

050078 

01,01/92 

1201/92 

1.3641 

0^896 

050080 

01/01.92 

1201/92 

1.3052 

0.9826 

050081 

09«)1/91 

oaoi/B2 

1.6344 

O9903 

050084 

01/01,92 

1201/92 

1  5491 

09985 

050091 

0901/91 

0801/92 

1.2S99 

0.9897 

0W)096    . 

01/01/92 

1201/92 

1.1753 

0.99r.f 

050087    . 

01/01/92 

12/01/92 

1.4475 

0.9938 

050009 

12^9(91 

12/27«2 

1.6851 

09882 

050100  ... 

1001/91 

0900^2 

1.6616 

09980 

050101  . . 

01/01/92 

120Ma2 

1.4188 

09806 

050102 

01A)1/92 

12/31/92 

i.3:«» 

0.8930 

050103  . 

01/01/92 

1201/92 

1.4848 

O9980 

050107    .. 

12A)1/91 

11,00«2 

13334 

0S688 

050108    . 

01/01/92 

12,01,92 

14568 

09602 

050109 

01/0192 

1201/92 

20945 

09974 

050111 

01/01/92 

1201/92 

1.38U/ 

10000 

0SO112 

1<y01/91 

09O(V92 

1.4686 

09962 

050117 

01/01.92 

1201/92 

1.3190 

09970 

050121  ... 

01/01/92 

1201/92 

1J864 

09885 

050122 

01/01/92 

1201/92 

1.4806 

09883 

050125    . 

01/01/92 

1201/92 

13393 

0.9818 

050126 

11/01/91 

1001/92 

14140 

09973 

050127 

^OfO^,•9^ 

090092 

1.7748 

09799 

050131 

01/01/92 

1201/92 

11858 

09942 

050132 

1001/91 

0aO0^92 

13676 

09898 

050136 

1Q«1/91 

09>3(i/92 

1  3277 

09950 

050137 

01/01/92 

120%/92 

1.ZC6 

09800 

050138  .  . 

01/01/9£ 

1201/92 

1A003 

09830 

050139 

0W1/92 

12/01/92 

1.2516 

09916 

050140 

01/01/92 

1201/92 

1.3096 

0.9862 

050144  ... 

09/01/91 

0801/92 

14840 

0.9939 

050145  . . 

01/01/32 

1201/92 

1,1534 

0.B843 

050146  . 

1001,91 

OSOQ/92 

1.1683 

inooo 

050149  ... 

10O1/91 

0900^ 

1.3733 

0.9891 

050150 

01/01/92 

1201/92 

12572 

09723 

050154  .. 

1Q01/91 

oaoo«2 

11838 

0.9756 

050155  . 

1Q01/91 

0900A2 

1.1282 

09897 

0SO18O  . 

1QA1/91 

0900/92 

1.5576 

09048 

050173 

06M>1/91 

0601/92 

1.3060 

0.9901 

050180  . 

120091 

12/28/92 

1.5354 

09689 

050188 

tQOI/91 

09O0«2 

O9091 

0.9498 
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Table  9.— 1992  Transfer  Aojusteo 
Case  Mtx  Index  and  Transfer 

ADA«TMENT   to    DtSCHARGES   FOR 

Capital   Hospttal-Specifk:   Rate 
Redeterminatk)N&— Continued 


0GO19S  . 
060CO4  . 
060206  - 

osoeoe  . 
06oeii  . 

060Z12  . 
060214  . 
060217  . 

060219  . 

060223  . 

060224  . 
0S022S  . 

060220  . 
060231  . 

060233  . 

060234  . 
050236  . 
060236  . 
000238  . 
06Q23B  . 
050241  . 
06O2S1 
0502S3 
060254 
050250 
050257 
050264 
050260 
050270 
060272 
050282 
050286 


CMrnpeMkig  parted 


End 


OSffJOO  ^ 
050301  .. 
060302  .. 

050306  .. 

aso3os  . 

060910  . 
060313  . 
050317  . 
060324  . 
060327  . 
06C335  . 
050336  . 
0503*5  . 
050351 
060352  . 
0S0367  . 
U50383  . 
050366  . 
060367  . 
060369  . 
050386  . 
0S0301  . 
060304  . 
060366  . 
060404  . 
060407  . 
060411  . 
060417 
050420 
06O42S 
050426 
060427 
060431 
0SO438 
050440 
0UH41 
050447 
0S045S 
060456 
0S0449 


01/D1/K 
1<M)1A1 
01/01^92 
01/01/92 
O1/01^» 
06)101/91 
01/01/BS 
01/D1/92 
01/D1/92 
1QV1/91 

osmsAi 

01/01/92 
1M>1/91 

<nn^m 

KM)1/91 
1Q/01«1 
O1/01A2 
01/01/92 
01/01^2 
01/D1/92 
0'M>1/92 
01«1/92 
10A1/91 
11/D1A1 
^M0^/9^ 
01/01^2 
0M>1/91 

i<yoi«i 

1Q«1/91 
1Q«1«1 
1Q«1/»1 
06/01/91 
01/01/92 
01.t>1/92 
01/01/92 
01/01/92 
12/2fi«1 
01/01/92 
09/01/91 
01/01/92 
01/01/92 
1(M)1/91 
01/01/92 
01/01/B2 
01/01/92 
1C/01/91 
Ot/01/92 
01/01/92 
10V1/91 
O0A)1/91 

01/ci/se 

01/01/92 
01/01/92 
08/01/91 
01/01/92 
01/01/92 
01/01/92 
01/01/92 
01/01/92 
01/01/92 
01/C1/92 
01.131/92 
01/01/92 

oaci/9i 

0M1/91 

o«ni/9i 

1(V01/B1 
01/01/82 
00iO1/91 
0M)1/91 
01/01/92 
01/01/62 
01/01492 


■dMt80 
Indu 


12/31/92 
0a«3Q«2 
12/31/92 
1201/92 
12/31/B2 
0031/92 
12/31/92 
12/31/92 
12/31^2 
080092 
0W13/g2 
12/31A2 
08/30*92 

iar3i/92 
oarxv92 

0af3C/92 
12/31/92 
1201/92 
1201/92 
12/31/92 
1»31«2 
12/31/92 
0tt3D/92 
1Q01/92 
1(y31/92 
12/31/92 
06^/92 

oaav92 

09/30/92 
08/30/92 

oanofK 

07/31/92 

12/31/92 

12/31/92 

12/31/92 

12131/92 

i:V27/92 

12/31/92 

08/31/92 

12/31/92 

12/31/92 

08QO«2 

12/31/02 

12/31/92 

i:y31/92 

08«V92 

12/31/92 

12/31/92 

00«V92 

0031^ 

12/31/92 

12/31/92 

12/31/92 

07/31/92 

12/31/92 

12/31/92 

12/31/92 

12/31/92 

12/31/92 

12/31/92 

1Zgi/S2 

12m/32 

12/31/92 

08/31/92 

0801/92 

08/31/92 

0»3Q«2 

12/31/92 

08O1A2 

0801/92 

1201/92 

1201/92 

1201/92 


«D 

ctargM 


1J681 

1.4069 

1.3739 

1.2970 

1.3115 

1.0406 

1.8637 

1.2458 

1.3646 

1.5656 

1.6066 

1.4203 

1.4231 

1.5197 

1.2312 

1J625 

1.4719 

1.4064 

1.4654 

1.4126 

1.2713 

1.1829 

0.9050 

1.1604 

1.7433 

1.0226 

1.4274 

1.1044 

1.3233 

1.3962 

1.3907 

1.1037 

1.2120 

1.3016 

1.3490 

1.3726 

1.5282 

1.3050 

1.1866 

1  1747 

1.3474 

1.8370 

15568 

1.2680 

1.3037 

1.2991 

1.4881 

1.2869 

1.9039 

1.3469 

1.3486 

1.2729 

1.2742 

1.4234 

1.3910 

1.6156 

1-6C55 

1.1480 

1.3184 

1.2999 

1.2033 

1.3617 

1.2614 

1J623 

a784i 

1.1499 
1.5605 
1.3688 
1.8142 
1.1677 
1.9262 
0.9671 
1.1386 


Table  9.— 1992  Transfer  Adjusted 
Case  Mix  Index  and  Transfer 
Adjustment  to  Discmarges  for 
Capital  Hospttal-Specific  Rate 
Redeterminations— Continued 


Cod  >«(W>«kis  parted 


0 

0.9870 

0.9845 

0.9864 

0.9802 

1.0000 

0.9S36 

0J762 

0.9786 

0J868 

0.9877 

0.9690 

0.9883 

0.9068 

0J795 

09814 

0.9961 

09881 

0.9874 

oines 

0.9750 
0.9683 
1.0000 

0J822 
0.9947 
0J833 
0.9023 
0.9653 
0.9677 
0.9017 
0.9892 
0.9822 
0J717 
0J01B 
0.9848 
0.9819 
0.9871 
0.9965 
0.9039 
0.9830 
0.9802 
0.9863 
0.9052 
09787 
0.9779 

ojsei 

0.9070 

0.9674 

09042 

0.9734 

0.9804 

0.9731 

0.9851 

0.9773 

0J881 

a9e92 

0.9066 

0.9660 

0^666 

0.9870 

0.9701 

0S955 

0.9864 

0.9026 

0.9704 

1.0000 

0.9968 

0.9801 

0JM65 

a9828 

0.9963 

0.9715 

0L9ei2 


060471  ... 
050478  ... 
060481  ... 
060483  -. 
050486  ... 
060486  ... 
050492  ... 
050496  ... 
050603  ... 
060506  -. 
050610  .. 
050612  ~. 
050615  .. 
060517  .. 
060523  .. 
050526  . 
060631  .. 
060637  .. 
050541  .. 
050543  .. 
060549 
050550  .- 
050552  . 
060557  .. 
050561  . 
050567  . 

050570  - 

050571  .. 
OS0575  .. 
060680  .. 

050685  ~ 

050686  - 
060587  . 
050586  . 
050560  . 
050661  . 

050592  . 

050593  . 
050607  . 
050604  . 
050809  . 
050619  . 
050624  . 
050630  . 
060636  . 
050644  . 
060656  . 
050663  . 
060670  . 
060674 
050677 
050680 
050686  . 
050680 
050806 
050608 
060001 
060003 
060004 
060006 
060007 
060009 
060010 
060011 
060018 
060022 
060027 
060029 
060030 
060033 
060034 
060037 
060038 


End 


00/01/91 

01/01/92 

09^1/91 

10/01/01 

10/01/91 

10/01/91 

09/01/91 

01/01^ 

10/01^1 

08*01/91 

01/01/92 

01/01/92 

01/01. % 

1(V01/91 

01/01/92 

(WC1/91 

08/01/91 

01/01/92 

01/01A2 

01/01/92 

01/01/92 

oat)  1/91 

01/01/92 

10/01/91 

01/01/92 

01/01/92 

11/01/01 

10/01/91 

1Q01/91 

01/01/92 

01/01/92 

00/01/91 

01/01/92 

00101/91 

01/01/92 

0001/91 

09/01/91 

01/01/92 

10D1/91 

01/01/92 

01/'01/92 

01/01/92 

101)1/91 

01/01/92 

01/01/92 

09.V1/91 

01.t)1/92 

10/01/91 

Oat)1/91 

01/01/92 

01/01/92 

01/C1/92 

01'01.92 

01A)1/92 

01/01/92 

01/01/92 

01/01/92 

01;O1/92 

01A)1/92 

01/01/92 

01/01/92 

01/01/92 

01A>1/92 

01/01/92 

01/01/92 

01/01/92 

01/01/92 

01/01/92 

01,«01/92 

01/01/92 

01A)1/92 

01/01/92 

01)01/92 


m^umaa 


0601/92 
1201/92 
0601/92 
0900/92 

0900/92 

0OO0«2 

0801/92 

1201/92 

0W30/92 

0701/92 

1201/92 

1201/92 

1201/92 

0900/92 

1201/92 

0601/92 

0601/92 

1201/92 

1201/92 

1201/92 

12/31/92 

08OV92 

1201/92 

0900*92 

1201/92 

1201/92 

1(y31/92 

0^3092 

09OQ/92 

1201/"92 

1201/92 

0031/92 

1201/92 

0601/92 

1201/92 

0031/92 

0031.-32 

1201/92 

09/30192 

1201/92 

1201/92 

1201/92 

0900/92 

1201/92 

1201/92 

O031.'92 

1201/92 

091*30/92 

0801/92 

1201/92 

1201/92 

1201/92 

1201/92 

1201/92 

1201/92 

■(2/31/92 

■201/92 

12/31/92 

1201/92 

12/31/92 

1201/92 

1201/92 

1201/92 

1201/92 

1201^2 

1201/92 

1201/92 

1201/92 

1201/92 

1201/92 

1201/92 

1201/92 

1201/92 


Table  9.— 1992  Transfer  adjusted 
Case  Mix  Index  and  Transfer 
Adjustment  to  Discharges  for 
Capital  Hospttal-Specifk:  Rate 
Redeterminations— Continued 


10 

dto- 
ctmgtt 


PfOHUm 


1.7966 

0.9078 

10081 

0^368 

1.5072 

0.9960 

1.1578 

0.9975 

1.4791 

0.9945 

1.0192 

0.9S21 

1-2879 

0.9799 

1.2796 

0.9768 

1J687 

0.9885 

1.5083 

0.9800 

1.2832 

0.9872 

1.2856 

0.9829 

1.3422 

0.9862 

1.4182 

0.9944 

1.2567 

0.9706 

1J200 

0.9750 

1.3131 

0.9934  1 

1.2694 

0.9743 

1.5277 

0.9822 

1.2753 

1.0000 

1.7959 

0.9972 

1.7556 

0  9798  1 

1.1609 

0.9937 

1.5224 

0.9987 

1.1696 

0.9885 

1.6961 

09972 

1.7141 

0.9953 

1.4550 

09903 

1.2301 

0.9960 

1.3417 

0.9915 

1.3207 

0.9764 

1.2379 

0.9875 

1.3352 

0.9846 

1.3853 

0.9832 

1.30X 

0.9812 

1.1750 

0-9921 

1.3344 

0.9804 

1.3609 

0.9680 

1.3185 

0.9807 

14123 

0.9708 

1J610 

0.9880 

1.3132 

0.9928 

12654 

0.9829 

1.22S4 

0.9822 

1.3146 

0.9935 

1.0671 

0.9034 

0  8C24 

09886 

1.0602 

0.9980 

0.8312 

1.0000 

1.1629 

0.9017 

1.3406 

0.9863 

1.3376 

0.96S6 

1.3049 

0.9609 

1.2621 

0.9824 

1.2593 

0.9677 

1.2175 

1.0000 

1.5311 

0.9090 

1.2249 

0.9880 

1.2153 

09626 

1.3096 

0.9910 

1  1682 

0.9614 

1.4137 

0.9975 

1.5811 

0.9074 

1.1936 

0.9691 

1J752 

0.9763 

1^74 

0.9070 

1.4324 

0.9074 

1.0010 

0.9524 

1.4122 

0.9906 

1.1283 

0.9771 

1.3058 

0.9058 

0.9759 

0.9331 

1.0358 

0.9649 

060041  .. 

060042  .. 

060043  .. 

060044  .. 

060046  ... 

060047  .. 

060049  .. 

060050  .. 
060052  .. 
060063 

060056  .. 

060057  .. 

060058  . 
060080  .. 

060062  . 

060063  .. 

060064  .. 
060066 
060066  .. 
060068 
060970  . 

060071  . 

060072  . 

060073  .. 

060075  .. 

060076  . 

060086  .. 

060087  . 

060088  . 
060090  , 
060096  . 
060101  . 
060103  . 

070001  . 

070002  . 

070003  . 

070004  . 

070005  . 
070006 

070007  . 

070008  . 

070009  . 

070010  . 
070011 
070012 
070013 
070015 
070016 
070017 
070018 
070019 
070020 
070021 
070022 
070023 
070024 
070025 
070026 
070027 
070028 
070029 
070030 
070031 
070033 
070034 
070036 
070036 
080005 
000002 
090005 
090006 
060007 

!  090006 


CoaliapaMlng  partBd 


Bagn 


End 


01/01/92 

01/01/92 

01/01/92 

01/01/92 

01.'01/92 

01/01/62 

01/01  "92 

01/01/92 

01/01/92 

01/01/92 

01/01/92 

0l<X)1/92 

01/01/92 

01.T)1/92 

0lA!1/92 

01/01/92 

01/01/92 

OO'OI.'OI 

01/C1.'92 

01/01/92 

01/01/92 

01/01/92 

lO/Ol.'gi 

01/01/92 

01A)1/92 

01/01/92 

01/01/92 

09/01/91 

01/01/92 

01/01/92 

11A)1/91 

ioroi/9i 

01jO1/92 

iQ/oi.'gi 

10(01/91 
10*01/91 
1001/91 
10*01/91 
10/01/91 
10/01/91 
10/01/91 
10«1/91 
10/01/91 
10/0191 
10/01/91 

ia«i/9i 

10/01/91 
1001/91 
1001/91 
1001/91 
1001/91 

ia'01/91 

lOBl.^l 
10,<01/91 

ia'01/91 

10*01/91 

10/01/91 

iat)i/9i 

1001.'91 
10-01/91 
10«1/91 

ia'01/91 

1001/91 
10/01/91 
10*01/91 
10/01/91 
10/01/91 
1001/91 
01/01/92 
01/01/92 
01/01/92 

iom/«i 

01/01^2 


1201/B2 

1201/92 

1201;92 

1201/92 

12/31/92 

120T92 

1201*92 

12/31/92 

1201/92 

1201/92 

12/3192 

1201^2 

ia3l.92 

120192 

1201.92 

120192 

1201.92 

0031/92 

1201/92 

1201,92 

1201/92 

12*31/92 

09*30/92 

1201/92 

1201/92 

1201/92 

1201/B2 

0801/92 

1201/92 

1201<92 

1Q01/82 

OSaO/92 

1201/92 

003092 

O03OS2 

003092 

0030/92 

09/3092 

003092 

090092 

09*3092 

090092 

0030/92 

0900/92 

003092 

09/3092 

CSV30B2 

003092 

003092 

0030*92 

0030*92 

090092 

09OC/92 

06/3092 

0030*92 

00/3092 

0900/92 

003092 

0030^2 

0030*92 

0030/92 

003092 

000092 

0030*92 

003092 

0030*92 

003092 

003092 

1201/92 

1201/S2 

1201/92 

003092 

1201/92 


Trwvtei 


dl»- 


1.04  72 

0.0853 

0.0647 

1  1798 

1.0249 

0.£681 

1  1C38 

1.2200 

1.0243 

1.0391 

0.9358 

10895 

0.8763 

0.9934 

0.9723 

1.1480 

1.4280 

1.3303 

0.9605 

1.2656 

0.9778 

1  1859 

0.9127 

0J682 

1.2354 

1.4156 

0.9676 

1.5366 

li>363 

aseoe 

0^900 

1.5017 

1.3594 

1.7526 

1.8436 

1.1375 

1.1173 

1J118 

1.2736 

1J»23 

1.2467 

1.2102 

1.4882 

1.2250 

1.2416 

1.3670 

1.2634 

1.2811 

1.3201 

1.3400 

1.1565 

1.4135 

1.2527 

1.6879 

1.2977 

1.2803 

1.7275 

1.1869 

1.2808 

1.5076 

1.2211 

1.2386 

1.2872 

1J677 

1.3060 

1.3567 

1.2812 

1.3030 

1.2461 

1.2978 

1J106 

1.2766 

1.4644 


0.9916 
0S701 
09538 
0Jei4 
0.9792 
0.9258 
0.9347 
OJflOO 


0.859 

0.9729 

0.9609 

OJBtX 

0JB3 

0.8873 

0^697 

0.9080 

00926 

09641 

09712 

09697 

0  9812 

0.9643 

0.9232 

0JI829 

09873 

0J614 

0.9837 

OS403 

0.9712 

OJ097 

0.9675 

0.9640 

0.9995 

0.9093 

0.9773 

0  9815 

09897 

0.9980 

0.9911 

09921 

C.9921 

0.9991 

09684 

0.9900 

0.9837 

0.9912 

0.9936 

0.9896 

0.9855 

0.9M2 

0.9901 

0.9866 

09966 

09930 

0.9606 

09660 

0.9840 

0.9890 

09096 

0.9605 

09034 

0.9896 

0.9626 

0.9966 

09038 

0.9671 

0.9911 

09695 

0.9682 

09874 

09824 

0.9811 
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Table  9 

.—1992  Transfer  adjusted 

Table  9 

.—1992  Transfer  Adjusted 

Table  9.— 1992  Transfer  Adjusted             | 

Case 

Mix  Index  and  Transfer 

Case 

Mix  Index  and  Transfer 

Case 

Mix  Index  and  Transfer             1 

AOJUSTME^f^  TO  Discharges  for 

ADJUSTMENT   TO    DISCHARGES    FOR 

Adjustment 

TO  Discharges  for             1 

Capital   Hospital-Specific 

Rate 

Capital   Hospital-Specific 

Rate 

Capital   Hospital-Specific 

Rate             1 

Redeterminations— Continued 

Redeterminations— Continued 

Redeterminations— Continued                  1 

PfwW>f 

■djuMd 

Trwiatw 
•dMh 
fnsm  to 

PlO¥tt>f 

Coal  riportng  parted 

Trwwiar 
adiuaiad 

Tfanalar 
adluai- 

fTMOl  to 

ProvttBf 

Coal  rapoftttg  parted 

Trwtalar 
ad)uaMd 

Tnnalaf 
idM)' 

numbar 

BaOh 

End 

caMma 
MM 

cfiaigM 

nmbm 

Bagm 

End 

caaama 
indai 

dia- 

CtWQM 

numbar 

■^ 

End 

caaa  mix 
mdax 

dia- 
c^argat 

ICXXJOI   ... 

1(yi>1/91 

09/3092 

1.4423 

0.9969 

100117  ... 

ia«i/9i 

090092 

1.3994 

0.9686 

100262  ... 

1001/91 

090092 

1.3958 

0.9910 

100002     . 

1Q01/B1 

09^30/92 

1.3965 

0.9666 

100118  ... 

11/01/91 

1031/92 

1.2063 

09790 

100263  ... 

09(01/91 

0801/92 

1.4221 

0.9790 

100004  ... 

iaci/8i 

09/3092 

1.0073 

0.9444 

100121  ... 

1001/91 

0900^ 

1.1730 

0.9628 

100266  ... 

1O01/91 

09OQ/92 

1.2977 

0.9830 

100005 

1001/91 

09/3092 

0.9957 

0.9969 

100124  ... 

11/01/91 

1001/92 

1.3512 

0.9742 

100266  ... 

1001/91 

0900/92 

1  3576 

0.9788 

lOOOOfi  ... 

1001/91 

09/30/92 

1.5770 

0.9979 

100127  ... 

1CM)1/91 

000092 

1.8066 

0.9969 

100267  ... 

01/01/92 

1201/92 

1  2996 

0.9807 

100007  ... 

01/01/92 

12/31/92 

1.9216 

0.9961 

100128  ... 

1001/91 

0900/92 

2.2196 

0.9984 

100269  ... 

0901/91 

0801/92 

1  4228 

0.9831 

100008  ... 

1(^01/91 

0^3092 

1.7208 

0.9958 

100130  ... 

1001/91 

09*0092 

1.1714 

0.9632 

100273  ... 

09/01/91 

oaoi/92 

1.1433 

0.9715 

100009  ... 

1001/91 

09/3092 

1.4712 

0.9976 

100131  ... 

09rt)1/91 

0aO1/92 

1.2552 

0.9652 

100275  ... 

01/01/92 

1201/92 

1.3791 

0.9674 

100012  ... 

1001/91 

09^30/92 

1.5411 

0.9996 

100132  ... 

01/01/92 

1201/92 

1.3858 

0.9643 

100278  ... 

1001/91 

0900/92 

09640 

0.8676 

100014  ... 

10*01/91 

09/30/92 

1.2861 

0.9778 

100134  ... 

1001/91 

0900/92 

i.oa\3 

0.9084 

110001   ... 

10D1/91 

090092 

1.1865 

0.9890 

100015  ... 

0aO1/B1 

07/31/92 

13695 

0.9831 

100135  ... 

1001/91 

09OO92 

1.5275 

0.9963 

110002  ... 

01/01/92 

1201/92 

1.2464 

0.9756 

100017    .. 

1001/91 

09«3O92 

1.6256 

0.9961 

100137  ... 

1001/91 

09O0«2 

1.1612 

0.9605 

110004  ... 

1001/91 

0900/92 

1.1860 

0.9927 

100018  ... 

1O01/B1 

09/30/92 

1.3410 

0.9871 

100138  ... 

10/01/91 

09*00/92 

1.0076 

0.9680 

110005  ... 

01/01/92 

1201/92 

1.3790 

0.9465 

100019    ., 

1001/91 

0W30/92 

1.5087 

0.9991 

100139  ... 

1001/91 

0900^2 

1.0301 

0.9682 

110006  ... 

1001/81 

09/30/92 

1  2544 

0.9935 

100020    . 

12/01/91 

11/3092 

1.2350 

0.9921 

100140  ... 

1001/91 

090092 

1.1069 

0.9757 

110009  ... 

1101/91 

1031/92 

1.0189 

0.9688 

100022     . 

1001/91 

09/30/92 

1.6345 

0.9973 

100142  ... 

1001/91 

09/30/92 

1.1256 

09782 

110010  ... 

0901/91 

oaoi/92 

2.0181 

0.9986 

100023 

1001/91 

0S/3Q/92 

1.2961 

0.9653 

100143  ... 

01/01/92 

1201/92 

1.1802 

1.0000 

110013  .. 

10O1/B1 

0900/92 

1.0322 

0.9601 

100024    .. 

1001/91 

09/3092 

1.3313 

0.9818 

100144  ... 

1001/91 

0900/92 

1  2089 

0.9882 

110014  ... 

0801/91 

0701/92 

1.0257 

09864 

100025    .. 

01/01/92 

12/31/92 

1.5517 

0.9999 

100146  ... 

1O01/91 

0900/92 

1  1095 

09543 

110018  .. 

0101/92 

1201/92 

1.1554 

0.9579 

100026    . 

1001/91 

09»30/92 

1  5305 

0.9996 

100147  ... 

10/01/91 

090092 

1.1128 

09717 

110020  ... 

0901/91 

0601/92 

1.2338 

0.9839 

100029    .. 

10/01/91 

09/30/92 

1.2950 

09763 

100150  ... 

09(01/91 

0801/92 

1.3830 

0.9869 

110023  ... 

0101/92 

1201/92 

1.2065 

0.9457 

100029  ... 

1001/91 

091^0/92 

1.4407 

0.9904 

100151   ... 

01/01/92 

1201/92 

1.8024 

0.9991 

110024    . 

0101/92 

1201/92 

1..33a5 

0.9696 

1000,10    .. 

10^1/91 

09/30/92 

1.2535 

09803 

100154  ... 

10(01/91 

0900/92 

1.6151 

09986 

110025     . 

1001/91 

0900/92 

1.2842 

0.9645 

100034    .. 

01/01/92 

12/31/92 

16427 

0.9990 

100156  ... 

11/01/91 

1031/92 

1.1441 

09635 

110028    .. 

1200/91 

12/26/92 

16148 

0.9986 

lOOOVi  ... 

0AO1/B1 

08/31/92 

1.5034 

0.9995 

100157  .. 

IOrai/91 

0900/92 

1.5638 

0.9988 

110029    . 

1001/91 

09OQ/92 

12851 

0.9868 

100040  .. 

01/01/92 

12/31/92 

1.7020 

0.9976 

100159  ... 

1001/91 

090092 

10167 

0.9590 

110030  .  . 

0901/91 

0801/92 

1.2345 

0.9665 

100042  ... 

01/01/92 

12/31/92 

1.1884 

09960 

100162  ... 

1001/91 

OftOO/92 

I.^SftT 

09891 

110032  ... 

1001/91 

0900/92 

1.1055 

09656 

100043    .. 

1001/91 

0900/92 

1.4288 

0.9884 

100164  ... 

1001/91 

0900/92 

0.9560 

1  0000 

110033  ... 

0801/91 

0701/92 

1.3551 

0.9877 

100044    .. 

1001/91 

09/30/92 

1.3995 

0.9909 

100165  ... 

01/01/92 

1201/92 

0.9788 

0.9986 

110036  ... 

0101/92 

1201/92 

1.6949 

0.9982 

•0OO45    .. 

1001/91 

09OQ/92 

1.4130 

09826 

100167  ... 

09(01/91 

0801/92 

1.4113 

0.9948 

110037  ... 

0101/92 

1201/92 

1.0421 

0.9686 

100046    .. 

01/01/92 

12/31/92 

1.3161 

0.9763 

100168  ... 

11/01/91 

1001/92 

18395 

0.9985 

110038    .. 

1O01/91 

0900/92 

1  3637 

0.9947 

100047   ... 

01/01/92 

12/31/92 

1.666? 

09952 

100170  ... 

1001/91 

090092 

1.4949 

0.9962 

110044  ... 

1001/91 

090092 

1.1433 

0.9681 

100048  ... 

1001/91 

0900/92 

1.0230 

0.9778 

100173  ... 

1001/91 

09/30/92 

16302 

0.9988 

110045     . 

0801/91 

0701/92 

10687 

09667 

100049     . 

10/01/91 

0900/92 

1..^'>.^8 

09753 

100174  ... 

1O01/91 

0900/92 

1  3789 

0.9923 

110046  ... 

1101/91 

1031/92 

1.2013 

0.9732 

100050    .. 

01/01/92 

12/31/92 

1.1957 

09958 

100175  ... 

1001/91 

0900^2 

09896 

09679 

110048  ... 

10D1/91 

0900/92 

1  1205 

0.9654 

100051     . 

1001/91 

0900/92 

1.3211 

0.9633 

100178  ... 

1001/91 

0900/92 

1.9887 

0.9972 

110049  .. 

1001/91 

09OO92 

1.0682 

0.9691 

100052  .. 

1001/91 

09^0/92 

1.3044 

0.9674 

100177  ... 

1001/91 

09OO92 

1.3346 

0.9926 

110050  ... 

0101/92 

12/31/92 

1.0159 

0.9761 

100053    . 

1001/91 

09/3092 

1.2577 

09953 

100180  ... 

09^01/91 

0801/92 

1.4171 

0.9928 

110059  ... 

10D1/91 

09kOO92 

1.2223 

0.9760 

100054    .. 

08^)1/91 

0701/92 

1.2784 

0.9755 

100181  ... 

12/01/91 

11/30/92 

13789 

0.9897 

110061   ... 

1001/91 

090092 

1.0027 

0.9582 

100055    .. 

1001/91 

09/3092 

1.3603 

0.9923 

100183  ... 

01/01/92 

1201/92 

1.3753 

0.9952 

110063  ... 

12A)1/91 

11/30/92 

1.0131 

0.9666 

100056    .. 

01/01/92 

12/31/92 

1.5296 

0.9936 

100185  ... 

10D1/91 

09/30/92 

1  1731 

0.8991 

110065  ... 

01/01/92 

1201/B2 

0.9454 

0.9868 

100057    .. 

1001/91 

09/30/92 

1.3015 

0.9546 

100187  ... 

01/01/92 

12/31/92 

1.3717 

0.9913 

110070  ... 

1101/91 

1Q01/92 

0.9689 

0.9270 

100060  ... 

01/01/92 

1201/92 

17592 

09969 

100189  ... 

01/01/92 

1201/92 

12670 

09872 

110072  ... 

01/01/92 

12/31/92 

0.9693 

0.9576 

100061  ... 

09(01/91 

0801/92 

1.5167 

0.9942 

100196  ... 

09«)1/91 

oaoi/92 

1.2189 

09842 

110073  .. 

0801/91 

0701/92 

1  2179 

0.9628 

100062    .. 

1001/91 

09*00/92 

1.7520 

0.9986 

100199  ... 

09»O1/91 

0801/92 

1.2437 

0.9956 

110074    .. 

1Q01/91 

090092 

1.3028 

0  9875 

100063  ... 

01/01/92 

1201/92 

1.2610 

09651 

100203  ... 

0900/91 

0900/92 

1  2141 

0.9937 

110075  ... 

1001/91 

09OO92 

1  2164 

0.9a\3 

100065  ... 

1001/91 

0900/92 

1.1245 

0.9948 

100206  ... 

12/01/91 

11/30/92 

1.4164 

0.9906 

110076  ... 

1001/91 

090092 

1.3461 

0.9873 

100069     . 

01/01/92 

1201/92 

1.4513 

0.9935 

100206  ... 

01/01/92 

1201/92 

1.6070 

0.9949 

110078  ... 

0901/91 

0801/92 

1  5748 

09982 

100071    .. 

1001/91 

09»O0«2 

1.3487 

0.9692 

100210  ... 

01/01/92 

1201/92 

1.7159 

0.9963 

110079  ... 

0101/92 

1201/92 

1.3S62 

0.9977 

100072  ... 

10^)1/91 

oaoo«2 

1.3031 

0.9760 

100211  ... 

09(01/91 

oaoi/92 

1.3224 

0.9796 

110080  ... 

1Q01/91 

09/3092 

1.1105 

0.9952 

100074    . 

1001/91 

09/3092 

1.3254 

0.9863 

100212  ... 

09/01/91 

0801/92 

1  7181 

0.9987 

110082  ... 

0101/92 

1201/92 

2.1219 

0.9989 

100077     . 

0ftO1/91 

0^1/92 

1.3020 

0.9832 

100217  ... 

09«)1/91 

oaoi/92 

1.2196 

0.9774 

110083  ... 

0101/92 

1201/92 

1.6028 

0.9992 

100078  ... 

1001/91 

0900/92 

12603 

0.9753 

100220  ... 

01/01/92 

1201/92 

1.8427 

09994 

110086  ... 

0901/91 

0801/92 

1.0576 

0.9669 

100080  .. 

10(01/91 

0900^ 

1.6124 

0.9989 

100221  ... 

09/01/91 

0801/92 

1.5496 

09977 

110087  ... 

0901/91 

0801/92 

1.2495 

0.9866 

100081 

10D1/91 

0900^2 

1.0808 

0.9894 

100223  ... 

09rt)l/91 

0801/92 

14358 

09856 

110088  ... 

01/01/92 

1201/92 

0.8704 

0.9264 

100082 

1Q/D1/91 

0900/92 

1.4225 

0.9986 

100224  ... 

01/01/92 

1201/92 

1.4381 

0.9891 

110089  ... 

01/01/92 

1201/92 

1.2237 

0.9770 

100085     . 

01/01/92 

1201/92 

1.3150 

09914 

100226  ... 

09rt)l/91 

0801/92 

1.3710 

0.9920 

110091   ... 

1001/91 

0900/92 

1.3424 

0.9781 

100087  ... 

10/01/91 

09/30/92 

1.7753 

0.9988 

100227  ... 

09(01/91 

0801/92 

10175 

0.9952 

110092  ... 

1001/91 

09/30/92 

1.0662 

0.9782 

100088     . 

1001/91 

09^)0/92 

16079 

0.9941 

100228  ... 

09(01/91 

0801/92 

1.2593 

09909 

110095  ... 

1001/91 

0900/92 

1.2931 

0.9808 

100089  ... 

01/01/92 

12AJ1/92 

1.2837 

0.9886 

100229  . 

09/01/91 

0801/92 

1  3973 

0.9902 

110096  ... 

0101/92 

1201/92 

10954 

0.9769 

100090  ... 

1O01/91 

09/30/92 

13542 

0.9672 

100232  ... 

1001/91 

0900/92 

13255 

0.9790 

110097  ... 

0101/92 

1201/92 

1.0599 

0.9745 

100092    . 

1001/91 

090092 

1  5114 

0.9974 

100234  ... 

09«)1/91 

0801/92 

13943 

0.9904 

110100  ... 

0101/92 

1201/92 

1.0552 

0.9681 

100093  ... 

1001/91 

0900/92 

14922 

0.9950 

100235  ... 

09/30/91 

0900^2 

13488 

0.9861 

110105  ... 

1Q01/91 

0900/92 

1.1548 

0.9658 

100098  ... 

1001/91 

09OO92 

1  2589 

0.9701 

100237  ... 

10D1/91 

090092 

21856 

09990 

110107  ... 

1O01/91 

0900^2 

16346 

09980 

100099  ... 

1001/91 

0900/92 

1.2385 

0.9613 

100238  ... 

09^01/91 

0801/92 

1.3991 

0.9919 

110111  ... 

1001/91 

0900/92 

1  1352 

0.9794 

100100  ... 

01/01/92 

1201/92 

1.3730 

0.9983 

100241  ... 

10D1/91 

0900/92 

0.9586 

0.9780 

110112  ... 

0901/91 

0801/92 

10593 

0.9792 

100102  ... 

10^1/91 

09OQ«2 

1.1513 

0.9708 

100243  ... 

09^01/91 

0801/92 

14388 

09892 

110114  ... 

10O1/91 

090092 

1  1151 

0.9750 

100103  ... 

10D1/91 

0900/92 

0.9816 

0.9582 

100246  ... 

01/01/92 

1201/92 

1.3649 

0.9920 

110115  ... 

01/01/92 

1201/92 

1.6905 

0.9985 

100105  ... 

1001/91 

09OQ/92 

1.4218 

0.9643 

100248  ... 

0aiO1/91 

0701/92 

1.6316 

09989 

110118  ... 

1001/91 

0900/92 

1.0214 

0.9405 

100107  ... 

oaiOi/Bi 

0801/92 

1.2631 

0.9754 

100253  ... 

1Q«)1/91 

0900/92 

13995 

0.9861 

110120  ... 

1001/91 

0900/92 

1  0630 

0.9561 

100108  ... 

1001/91 

09O0«2 

1.1488 

0.9694 

100255  ... 

01/01/92 

1201/92 

1.3390 

0.9954 

110121   ... 

1001/91 

0900/92 

1.1212 

0.9747 

100109    .. 

01/01/92 

1201/92 

1  2429 

0.9728 

100259  ... 

09^1/91 

0801/92 

1.4492 

09670 

110122  ... 

1O01/91 

090092 

1.3102 

0.9683 

100110  ... 

09/01/91     Oa/31/92 

• 

1.4473 

0.9699 

100260  .. 

1001/91 

0900/92 

1.3746 

09647 

110129  .  . 

0101/92 

1201/92 

1.6243 

0.9983 
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Table  9.— 1992  Transfer  adjusted  ,  Table  9.— 1992  transfer  adjusted 


Case  Mix  Index  and  Transfer 
Adjustment  to  Discharges  for 
Capital  HospiTAL-Sf>EaF»c  Rate 
Redeterminations— Continued 


Case  mix  Index  and  Transfer 
Adjustment  to  Discharges  for 
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Table  9.— 1992  Transfer  Adjusted 

Case   Mix   index  and  Transfer 

Adjustment  to  Discharges  for 

I     Capital    Hospital-Specific    Rate 

1     Redeterminations — Continued 


Ca««pMkiOP»M    1 

Tranalw 

hmMM 
ctwrgM    ! 

TraMiw 

Tranttsf 

•DtMCI-        ' 

mm*  to    ' 

Coo  rsfonmc  partod  J 

■dMM»0 

fryr^e- 

PfWWBC 

PiovWh 

PiOMd* 

mmt'.c 

numbm 

■M> 

End 

(MCI 

nyntar 

Bagin 

End 

OM  ma 
mdn 

number 

Begin 

End 

man 

d»-" 

110130  ... 

12«1/91 

ii/som 

1.0666 

0.9653 

140051  ... 

10«1/91 

0930/92 

1.3270 

O9904 

140253    .. 

1001/91 

OS/30/92 

1  1976 

0-997? 

110142  _. 

1M>1>B1 

0a^3QW 

10712 

0.9692 

140062  ... 

0101/92 

1231/92 

12968 

0.9878 

140256  ._ 

0101/92 

12/31/92 

1.4178 

C90S8 

110144  .. 

10«1/»1 

09^30/92 

1  1831 

09618 

140054  ... 

0*29«1 

39I/2&92 

13440 

0.9676 

140271  ... 

Ol'CI/92 

12/31.92 

1.0623 

03665 

110146  -. 

01«1/B2 

12/31<'92 

09693 

09430 

140066  ... 

1001/91 

3930«2 

1.1IS06 

0.9657 

140281   . 

0301/91 

0831/92 

1J602 

0-9977 

110150  -. 

1001/91 

09K)(y92 

1.2946 

0.9749 

140062  ... 

0101/92 

12/31/9? 

1.2437 

0.9685 

140285  . 

01/01/92 

1201/92 

1.3315 

03652 

iibiee  -. 

1001/91 

oaoo.'x 

14311 

09658 

140063  ... 

01.01/92 

12AJ1/92 

1.3457 

0.9941  i 

140288  -. 

01/01/92 

1231/32 

1.5942 

03966 

110171  -. 

11i01A91 

10131/92 

1.3<0i 

0.9916 

140064  ... 

1001/91 

?9rKy92 

1.2199 

0.9658  ! 

140209  -. 

01/01/92 

12/31/92 

1.2643 

0.9870 

110172  _. 

1001/91 

0V3»92 

1.2452 

04J901 

140066  .. 

0101/92 

1231/92 

1.4068 

03955  1 

140290  .. 

03-01/91 

0801/92 

1.3911 

0.9891 

110177  ... 

0M)1/91 

0801/92 

1  3811 

0.9969  1 

140066  ... 

01/01/92 

1231/92 

1.2196 

09639  ; 

140291    - 

01A)1,92 

1201.92 

1.2«i39 

03746 

110179  ... 

01«1/92 

12/31/92 

1.1576 

0.9637   1 

140067  ... 

icyoi/9i 

093092 

1.7616 

0J979 

140292  .. 

01/01/92 

1201/32 

1.2049 

03rj/ 

110187  ... 

01/01/92 

12/31/92 

1.1718 

0.9636 

140074  ... 

1001/91 

0930^92 

1.1003 

0.9566 

140294  ._ 

01/01/92 

1201,92 

1.1280 

0-9681 

110189  ~ 

01/01/92 

120-'/92 

1.0736 

0.9620 

140079  ... 

0lA)1/92 

12/31/92 

1.2906 

0.8926 

150001  ._ 

01/01/92 

1201/82 

1.0H65 

0.S733 

110190  -. 

01«1A» 

1201,'92 

1.1542 

0.9441 

140060  ... 

01/01/92 

1231/92 

1.8604 

0J058 

150002  .„ 

O1'01,92 

1201/B2 

1.3657 

03067 

11019B  ... 

00A1/91 

oer3i/92 

1.3206 

09642 

140064  ... 

0101/92 

12^31/92 

1.2048 

0.9921 

ifuxxn  ._ 

0101/92 

1201.92 

1.6810 

09B71 

1101«S  -. 

01«1/92 

12/31/92 

1.2250 

0.9/70 

140067  ... 

0101/92 

12/31/92 

1.4509 

0.9919 

150004  ... 

01/01/92 

1201/32 

1.4556 

O9085 

110195  _- 

1001/91 

09/30/92 

1  1524 

09784 

140090  ... 

01O1.'92 

1Z31,92 

1-3536 

0.3971 

150006  „ 

01/01/92 

1201/32 

1.1771 

0.9045 

110198  _. 

11«1/91 

1(y31/92 

1.3514 

0.9641 

140093  ... 

0901/91 

0631/92 

1.2179 

0.9601 

150006  .^ 

01/01^92 

12/31,92 

1.2209 

03783 

iioeoo  -. 

1001/91 

09«y92 

1.9640 

09974 

140094  ... 

0101/52 

12C1/92 

1.rJ09 

0.9939 

150007  .- 

01/01/92 

1231/92 

123f2 

0.3746 

110B01  _. 

0001/91 

06131/92 

1.3497 

0.9964 

140005  ... 

oaoi/9i 

06^1/92 

1.2286 

03641 

150008    .. 

01/01.92 

1231/92 

1.3.W, 

0.393? 

110203  -. 

10^1/91 

0a'3Q/92 

09947 

0.9639 

140097  ... 

0101,92 

12A31/82 

0.9500 

0-9/ /b 

150009  . 

01.O-..'32 

1231/92 

1-2375 

C-SSis 

120006  ~. 

01«1/92 

12/31/92 

1.1525 

0  9811 

140098  ... 

01/01/92 

1Z31/92 

12525 

0.9683 

150010    - 

01/01/32 

12/31/92 

1.2134 

0.9626 

120011  _. 

0101/92 

12/31/92 

1.2484 

09663 

140101   .. 

1201.91 

11/3CV92 

1.1348 

0.9794 

I.SOOIS  ... 

01.01/92 

12/31,92 

1.2455 

0.87W 

12O0??  ... 

01/01/92 

12/31/92 

i.fisoe 

0.9969 

140103  .  . 

0101/92 

12/31/92 

1.3538 

0.9911 

150015    - 

01/01-92 

12^31,92 

1J1C2 

0-9696 

130001  _. 

1201/91 

11/3092 

0.9579 

0.9686 

140105    .. 

01/01/32 

12/31/92 

1.3176 

0.9600 

150017  ._ 

01.01/92 

1231/92 

1.7812 

0.99S2 

13000Z  „ 

1001/91 

09m/92 

1.3632 

0.9649 

140107  ... 

cn-01/92 

1231/92 

1.1127 

0.9536 

150018  .. 

01/01/S2 

12/31.92 

liTCl 

03641 

130005  _ 

01«1/92 

12/31/92 

1.3965 

0.9829 

140108 

01/01,92 

12/31/32 

1-2187 

0.9930 

150020   -. 

10/01.91 

090092 

1  1002 

0.9924 

130006  -. 

10O1/91 

00^0/92 

1  7355 

0.99^ 

140112  ... 

10/31/91 

043092 

1.0861 

0.9676 

1.S0021  ... 

01/01/92 

1231/92 

16604 

0.98(je 

130009  _. 

1001/91 

09r3(V92 

0.9302 

0.9577 

140113    .. 

01,01/92 

1231/92 

14464 

0.9969 

15002?  „. 

01/01/92 

12A31/32 

1.1466 

09796 

130010  ... 

10^1/91 

09l/3Qi'92 

0.9366 

09790 

140118  .. 

0101/92 

12/31/92 

1.5750 

0.9976 

15002S  ... 

CaOl/91 

0631/92 

1.4020 

0.9056 

130011  _. 

01/01/B2 

12,'31/92 

1.40,13 

C.9741 

140122  ... 

01.01/92 

12/31/92 

1.4340 

03074 

150024  ... 

01/01/92 

1231/32 

1-2102 

09623 

130012  -. 

10O1/91 

0»30/92 

1.Ki3« 

0.9188 

140123  ... 

01/01.92 

1231/92 

1.2312 

09967 

150026  ... 

01/01,92 

1231,92 

1-2214 

0-9/ ,'8 

130014  _. 

1Q01/91 

0a30«2 

1.2757 

0.9638 

140126  ... 

01/01/92 

12/31/92 

1.2126 

09696 

1.50027  ... 

01/0192 

1231/92 

09947 

0.967C 

130015  - 

1001/91 

0a«V92 

0.9979 

0.9570 

140128  .. 

10«1/91 

i>4«y92 

1.1289 

0.9590 

150029  .- 

01.01/92 

12/31/92 

1.2160 

09836 

130016  -. 

1001/91 

00130/92 

0.8296 

0.9910 

140129  ... 

0101/92 

-.231/92 

1.0600 

09636 

i50o;«  . . 

01/01/92 

1231/92 

1.0620 

C-9744 

130018  -. 

1001/91 

0G»0/92 

I.VlflB 

0.9966 

140130  ... 

0101/92 

•:  23 1/92 

1J019 

03939 

1S0KI1 

1001,91 

09OQ92 

09997 

0.9687 

130019  - 

01A)1/92 

1201/92 

1.2136 

0.9657 

140132  ... 

1001/91 

09.3092 

1.5149 

0.9965 

150033  ... 

01,01/92 

12/31/92 

1.5813 

O3990 

130021  -. 

1201/91 

11/30/92 

0.8163 

0.9906 

140136  ... 

1Q01/91 

0030/92 

1.2147 

09659 

15003*    . 

01/01.92 

1201/92 

1.2836 

09973 

130024  ... 

0901/91 

oem/92 

1.1242 

0.9540 

140137  ... 

01A31/92 

-.231/92 

1.0174 

0.9517 

1.S0036  ... 

0l.'01/!i2 

120 1/92 

1.4009 

09966 

i.-wnrs  ... 

1Q01A1 

oaausz 

1.0632 

0.9613 

140139  ... 

10A)1/91 

09/3a»2 

1.0647 

09647 

150036  ... 

01/C1/32 

12^1,92 

10153 

0.9935 

i3()fa»6  ... 

OI/DI.W 

12^1/92 

1  1071 

0.9740 

140141  ... 

oe«i/9i 

07/31/92 

O9602 

03700 

150037  .. 

01/01/92 

1201,92 

1.2309 

09756 

130077  ... 

1001/91 

Oa30/92 
0»30/92 

0.8829 

0.9640 

140143  ... 

1001/91 

09/30/92 

1.0712 

09626 

1S0038     . 

01/01/92 

1201,92 

1.226S 

0  9613 

130028  -. 

1001/91 

1.2349 

0.9616 

140147  ... 

12A)1/91 

11/30/92 

1.1752 

0.9794 

ISOOK) 

10O1/91 

090092 

09572 

0.9317 

i30(r«  -. 

1Q01«1 

0aOIV92 

10672 

0.9596 

140148  ... 

1001/91 

090092 

1.KW5 

0.9988 

150042    . 

01/01/92 

12/31/92 

1.2136 

0.9686 

130031  „. 

10O1/B1 

003092 

0-9441 

0.9811 

140152  ... 

0101.92 

1201/92 

1.0662 

0.9963 

150044    .. 

01/01/92 

1201/92 

1.2796 

0.990^ 

130034  _. 

1001/91 

0000/92 

C.9632 

0.9438 

140155  ... 

01/01/92 

1201/92 

1.2020 

0.9914 

150045  ... 

10«1.91 

C90092 

1.1669 

0.9734 

130036  .. 

01«1/92 

12/31/92 

1.2102 

0.9628 

140160  ... 

0601/91 

0701/92 

1  1467 

0.9613 

150047    .. 

0101/92 

12A31,92 

1.645C 

0.9965 

130C37  „. 

1001/91 

0W3Q/92 

1.1533 

a9690 

140161  ... 

1001/91 

0^3092 

1.1229 

0.9/60 

150048     . 

01/01/92 

1231/92 

1.1667 

0.9681 

i;«)039  ._ 

1001/91 

oaav92 

1.3344 

0.9771 

140162  ... 

10/01/91 

093092 

1.7007 

09946 

150049  .. 

01/01/92 

120t92 

1.1275 

0-9771 

130040  -. 

10/01/91 

09«V92 

0.a622 

09606 

140167  ... 

1001/91 

09OQ92 

1.1326 

09826 

150050    . 

01.01/32 

1231.92 

1.1572 

0  9781 

130043  ... 

1001/91 

0MO92 

1.0157 

0.9606 

140176  ... 

1001.91 

0»3Q92 

1.2278 

0.9681 

150051   - 

1O1OI/91 

09rjCV92 

1-264Z 

03926 

130044  ... 

iaoi/9i 

0W30/92 

0.8628 

0.9573 

140180  ... 

01/01/92 

1201/92 

1.4157 

0.9975 

150052 

01/01/92 

1231.92 

09972 

09627 

13UU45    .. 

-.aoi/9i 

0^30/92 

o.9om 

09723 

14C181   ... 

0101/92 

1201/92 

1  289fl 

0-9940 

150053  ... 

01/01.'32 

1231/92 

1.0294 

0.96iV; 

130048  ... 

12A)1/91 

11/30/92 

1.2285 

0.9870 

140182  . . 

1101/91 

1031/92 

12992 

09948 

150054    . 

01/01/92 

120 1/92 

1.1566 

C.3A34 

130064  ... 

1Q01/91 

00/30/92 

1.0264 

0.9667 

140185  .. 

01/01/92 

1201/92 

1.3862 

09868 

150057 

01  A3 1,92 

1201,92 

2.3371 

03934 

130W«  ... 

1001/91 

00/3C/52 

C.9922 

1.0000 

140186  ... 

0101/92 

1201/92 

1.2332 

O9900 

150058 

01O1/S2 

1231,92 

1.5967 

0.9986 

140002  ... 

01/01/S2 

12^1/92 

12321 

0.9696 

140186  .. 

09/01/91 

0801/32 

09692 

09548 

1500W     . 

01/01/32 

1201/92 

1.1rt4fi 

0.9863 

140004  ... 

1001/91 

Oa/30/92 

0.9796 

0.9667 

140191  ... 

01/01/92 

1231/32 

1.3866 

0.9876 

150060  ... 

01/01/32 

120 1/32 

1.185t 

0.9705 

140007  _. 

0601/91 

0001/92 

1.4213 

OJINM 

140192  ... 

1001/91 

Ca3Q92 

0-9637 

09943 

150061 

0101/32 

1231/32 

12247 

0-9768 

140008  ^ 

01/01«2 

12/31/92 

1.3606 

0.9025 

140197  ... 

1Q01/91 

CS0092 

1.2036 

09932 

15006? 

0101/32 

1231/92 

1.0102 

0.9602 

140010  ... 

10O1/91 

06OQ/92 

1.3367 

09967 

140202  . . 

0101/92 

1201«2 

12760 

0.9645 

150063 

01/01/92 

1201/92 

1.0909 

0.9762 

140012  .. 

01/01/92 

1201/92 

1.2586 

0.9911 

140203  ... 

1001/91 

09/30/92 

1.2370 

0.9747 

150064 

1001/91 

09/3092 

10525 

097W 

140013  .„ 

0101/92 

1201/92 

1.5634 

0.9673 

140206  ... 

10«)1/91 

03OCV92 

1-0963 

0.9694 

150065 

01/01/32 

1201/92 

1.1178 

0974£ 

140015  ... 

1001^1 

0W30A2 

1.2340 

09825 

140207  ... 

01/01/92 

1201/92 

1.4332 

09983 

150066 

0101,92 

1201.92 

1.0756 

09630 

140019  ... 

oaoi/9i 

06/31/92 

0.8997 

09663 

140206  ... 

0101/92 

1201/92 

1.4.ViO 

0.9061 

150067     . 

0101/92 

1201/92 

1-0617 

0.9765 

140029  ... 

01/01/92 

12«1/92 

1.3479 

0.9660 

140209  ... 

0101/92 

12/31/92 

LfiKW 

09897 

150069 

01/01/92 

1201,92 

1.2445 

0-9753 

140031  .- 

01/01/92 

12/31/92 

1.0365 

0.9761 

140211   ... 

0901/91 

0601/92 

1.1735 

09625 

150070 

01/01/92 

1201/92 

1.0736 

0.9649 

140033  „ 

08«1^1 

0601/92 

1.2096 

0.9027 

140212  ... 

01/01/92 

1201/92 

1.1757 

09962 

150071     . 

01/01/92 

12/31/92 

10690 

0956.*) 

140034  ... 

01/01/92 

1201/92 

1.1394 

0.9641 

140217  _. 

0901/91 

0W31/92 

1.2483 

09824 

150072    .. 

0101,92 

1231/32 

1.2966 

0  9724 

140036  .- 

1001/61 

0OO0I92 

1.1372 

09734 

140230  -. 

1001/91 

CSnO«02 

1.1099 

09799 

150073  ... 

01/01/92 

12/31/92 

1.0339 

0-9741 

140039  ... 

01A>1/92 

1201/92 

1.0027 

09667 

140233  ... 

1001/91 

0»3OB2 

1.6447 

0.9970 

150074  .. 

1WD1/91 

0S.3a'92 

1-5018 

09093 

140046  ... 

01/01/92 

12«1/92 

12377 

09748 

140236  ... 

1Q01/91 

09OQS2 

1.0058 

09041 

150075     . 

1001/91 

C30Q« 

13068 

03056 

140046  .- 

01/01/92 

12^1/92 

1i178 

0.9037 

140240  ... 

01/01/92 

1201/92 

1J907 

03958 

150078  , 

01/D1/92 

1201/92 

1.0191 

09814 

140049  ... 

11/01/91 

1031/92 

1.3294 

0.9968 

140252  ... 

11/01/91 

1301/92 

i.aaai 

0.9939 

150079    . 

iaoi/9i 

09/30/92 

1  1277 

0.37*5 
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Table  9.— 1992  Transfer  Adjusted 
Case  Mix  Index  and  Transfer 
Adjustment  to  Discharges  for 
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Cotf  r^QoMftQ  psrtod 

MMMd 

Trandw    ' 
•dM>- 

(TMfll  10 

numbar 

Bagh 

End 

CMamoi 
ndn 

chargM 

150066  ... 

01/01/92 

12/31/92 

1.1952 

0.9610 

150091   ... 

01/01/92 

12/31/92 

1.1606 

0.9<>21  j 

150092  ... 

01/01/92 

12/31/92 

10379 

0.9193  1 

150094  ... 

01^1/92 

12/31/92 

1.0220 

0  9680  , 

150095  ... 

10/01/91 

0^30^2 

1.0142 

0.9626 

150096  ... 

01/01/92 

12/31/92 

1.0045 

0.9586 

150097  ... 

01/01^ 

12/31/92 

1.0666 

0.9679  1 

150096  ... 

01A31/92 

12/31/92 

1.1215 

0.9595  J 

150101      . 

01/01/92 

12/31/92 

1.0676 

0.9603 

150102  ... 

01/01/92 

12/31/92 

1.0601 

0.9639 

150104    .. 

01/01/92 

12/31/92 

1  1612 

0.9593 

15010S    .. 

01/01/92 

12/31/92 

1.1^38 

09669 

150106  ... 

01/01/92 

12/31/92 

1.0605 

09650 

150109  ... 

01/01/92 

12/31/92 

1.2500 

0.9956 

150111  ... 

01/01/92 

12^1/92 

1.0823 

0.9788  ] 

150112  ... 

01/01/92 

12/31/92 

1.1896 

0.9653  1 

150113  ... 

01/01/92 

12/31/92 

1.1706 

0.9656 

150114  ... 

01/01/92 

12/31/92 

1.0350 

0.9609  1 

150122    .. 

01/01/92 

12/31/92 

1.1169 

0.9466 

150123    .. 

06A31/91 

07/31/92 

0.9703 

0  9694 

150124  . . 

^Qn^/9^ 

09^30^2 

1.1744 

0.9792 

150127  ... 

1001/91 

09/3092 

1.0763 

0.9543 

150128  ... 

icyoi/9i 

09/30/92 

1.1775 

0.9918 

150129  ... 

09«)1/91 

06/31/92 

12346 

0.9894 

150132  ... 

01/01/92 

12/31/92 

1  3499 

0.9982 

150133  ... 

01/01/92 

12/3l/'92 

1.1965 

0.9560 

150136  ... 

09/01/91 

06/31/92 

0.9106 

10000 

160001   ... 

11/01/91 

IOrjl/92 

1.1724 

0.9721 

160002  ... 

10*01/91 

0900/92 

V2928 

0  9632  ' 

160003  ... 

01/01/92 

12/31/92 

1.0668 

0.9745 

160006  ... 

1O«0l/91 

09(30/92 

1  1203 

0.9786 

160024  ... 

01/01/92 

12/31/92 

1  5259 

0.9972  : 

160044  ... 

01/01/92 

12/31/92 

1.2759 

0.9705 

160045  ... 

09»*01/91 

OaGl/92 

1.6482 

0.9967 

160047  ... 

1001/91 

09^^92 

13997 

0.9900 

160051   ... 

1001/91 

09k3O92 

1  1529 

0.9730 

160071   .  . 

01/01/92 

12/31/92 

1.0496 

0.9490 

160072  ... 

01/01/92 

12/31/92 

1.0701 

0  9790 

160082  ... 

oa*oi/9i 

07/31/92 

1  7268 

0.9995 

160092  ... 

01/01/92 

12/31/92 

0.9476 

09520 

160099  ... 

10A)1/91 

09/30/92 

1.0936 

0.96.<i0 

160104  ... 

12A)1/91 

11/30/92 

1.2143 

0.9829 

160110  ... 

01/01/92 

12/31/92 

1.5237 

0.9977 

160111  ... 

09/01/91 

Ofl/31/92 

1.0698 

0  9784 

160122  ... 

10i«1/91 

09«V92 

1.1978 

0.9575 

160129  ... 

01/01/92 

12/31/92 

lORK) 

0.9532 

160130    .. 

1O«01/91 

09OO92 

1.1110 

0.9769 

160131   ... 

01/01/92 

12/31/92 

1.1627 

0.9780 

160133  ... 

01/01/92 

12/31/92 

1.1128 

0.9639 

160138  ... 

01/01/92 

12/31/92 

10635 

09666 

160147  ... 

01/01/92 

12/31/92 

1.1967 

09680 

170001  ... 

01/01/92 

12/31/92 

1.1893 

0.9753 

170004  ... 

01/01/92 

12/31/92 

10133 

0.9701 

170006  ... 

1001/91 

09/30/92 

1.2083 

0.9839 

170008  ... 

0»01/91 

06/31/92 

1.0676 

0.9721  1 

170012  ... 

10D1/91 

09/3(V92 

1.4371 

0.9670  : 

170014  ... 

01/01/92 

12/31/92 

1.0626 

0.9503 

170017  ... 

01/01/92 

12/31/92 

1.2185 

0.9863 

170018  ... 

01/01/92 

12/31/92 

0.9917 

0.9555  ; 

170019  ... 

01/01/92 

12/31/92 

1.1695 

0.9764 

17X22  ... 

10/01/91 

09«V92 

1.2006 

0.9599  ' 

170023  ... 

01/01/92 

12/31/92 

1.3691 

0.9885  I 

170024  ... 

10/01/91 

09/30/92 

1.2087 

0.9769 

170026  ... 

1001/91 

09/3092 

1.0376 

09790 

170027  ... 

1001/91 

09/30/92 

1.2242 

0.9617 

170030  ... 

01/01/92 

12/31/92 

0.9061 

0.9286 

170031  ... 

01/01/92 

12/31/92 

08844 

0.9694 

17003?  ... 

1001/91 

09/3092 

10263 

0.9667 

170033  ... 

01/01/92 

12A31/92 

1.2700 

0.9788 

170034  ... 

01/01/92 

12A31/92 

0.9S63 

0.9962 

17003S  ... 

i(yoi/9i 

09OO92 

0.9437 

0.9066 

170036  ... 

01/01/92 

12/31/92 

0.8329 

0.9468 

170038  ... 

01/01/92 

12A31/92 

0.9091 

09436 

numbar 


>  Bagm 


170038 
170041 
170043 
170049 
170050 
170054 
170055 
170060 
170062 
170063 
170064 
170066 
170066 
170070 
170073 
170075 
170076 
170077 
170079 
170060 
170081 
170082 
170086 
170087 
170088 
170090 
170092 
170094 
170097 
170098 
170099 
170101 
170102 
170104 
170106 
170106 
170109 
170110 
170112 
170113 
170114 
170116 
170117 
170119 
170120 
170121 
170122 
170123 
170124 
170126 
170128 
170131 
170134 
170137 
170139 
170143 
170144 
170145 
170146 
170147 
170148 
170150 
170151 
170152 
170160 
170164 
170166 
170168 
170174 
170175 
170176 
180001 
180004 


Cod  fvpoftlno  psnod 


01/01/92 
01/01/92 
01/01/92 
01/01/92 
01/01/92 
01/01/92 
01-X)1/92 
01/01/92 
lG/01/91 
01/01/92 
01/01/92 
01/01/92 
01/01/92 
01/01/92 
01/01/92 
10/01/91 
01/01/92 
01/01/92 
01/01/92 
01/01/92 
01/01/92 
01/01/92 
10/01/91 
10/01/91 
01/01/92 
01/01/92 
01/01/92 
01/01/92 
01/01/92 
01/01/92 
01/01/92 
1001/91 
01/01/92 
01/01/92 
09(«01/91 
01/01/92 
01/01/92 
01/01/92 
01/01/92 
01/01/92 
01/01/92 
01/01/92 
01/01/92 
01/01/92 
01/01/92 
01/01/92 
1001/91 
01/01/92 
01/01/92 
10/01/91 
01/01/92 
01/C1/92 
01/01/92 
01/01/92 
01/01/92 
01/01/92 
10D1/91 
01/01/92 
01/01/92 
10/01/91 
10/01/91 
01/01/92 
01/01/92 
01/01/92 
01/01/92 
01/01/92 
01/01/92 
01/01/92 
01/01/92 
09«)1/91 
09/01/91 
01/01/92 
10/01/91 


End 


12/31/92 
12/31/92 
12/31/92 
12/31/92 
12/31/92 
12/31/92 
12/31/92 
12/31/92 
09/30/92 
12/31/92 
12/31/92 
12/31/92 
12/31/92 
12/31/92 
12/31/92 
09/3092 
12/31/92 
12/31/92 
12/31/92 
12/31,'92 
12/31/92 
12A31/92 
09/3092 
09/30/92 
12/31/92 
12/31/92 
12/31/92 
12/31/92 
12/31/92 
12/31/92 
12/31/92 
09/30/92 
12/31/92 
12/31/92 
06/31/92 
12/31/92 
12/31/92 
12/31/92 
12/31/92 
12/31/92 
12/31/92 
12/31/92 
12/31/92 
12A31/92 
12/31/92 
12/31/92 
09/30/92 
12/31/92 
12/31/92 
09/30/92 
12AJ1/92 
12/31/92 
12AJ1/92 
12/31/92 
12/31/92 
12/31/92 
09/30/92 
12^31/92 
12/31/92 
09/3092 
09/30/92 
12A31/92 
12A31/92 
12A31/92 
12/31/92 
12/31/92 
12/31/92 
12/31/92 
12/31/92 
08/31/92 
08/31/92 
12/31/92 
09/30/92 


1.0317 
1.0022 
0.9638 
1.2877 
0.8202 
1.0711 
1.0181 
1.0354 
0.9213 
0.8547 
1  0561 
08923 
1.2844 
0.9668 
1.0717 
0.8671 
1.1315 
0.9082 

0  9923 
1.0063 
1.0199 
0.9100 
1.6157 
1.3504 
08895 
1.0146 
0.8042 
1.0648 
0.9445 
1.0952 
1.3686 
1.0528 
0.9585 
1.4286 
0.9027 
08520 
1.0978 
0.9357 
0.9539 
1.0483 
1.0620 
10899 
0.9137 
1.0035 
13420 
0.8737 
1.8179 
1.6939 
0.9592 
0.8968 
1.0045 
1.2020 
0.9361 
1.1745 
0.9981 
1.1626 
14402 
1.2000 
1.3386 
1.1690 
1.3316 

1  1036 
1.0460 
1.0044 
0.8755 
1.0135 
1.0008 
0.8127 
0.6556 
1.2436 
1.4609 
1.1934 
1.1546 
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0.9619 

0.9725 

0.9756 

0.9652 

0.9418 

0.9606 

0.9911 

0.9701 

0.9731 

0.9537 

0.9712 

0.9223 

0.9604  ' 

0.9595  I 

0.9586 

0.9695 

0.9990  I 

0.9602  I 

0.9759  I 

0.9733 

0.9666  ' 

0.9599  : 

0  9997  , 

0.9984  I 

0.9458 

0.9386  I 

0  9894 

0.9643  I 

0.9555  ' 

0.9830 

0  9982  ; 

0.9800 

0.9465 

0.9989 

0.8932 

0.9420 

0.9627 

0.9761 

0.9785 

0.9721 

0.9657 

09667 

09896 

0.9696 

09615 

0.9911 

0.9984 

0.9969 

09617 

0.9607 

0.9191 

0.9727 

0.9857 

0.9793 

0.9638 

0.9714 

09935 

0.9907 

0.9974 

0.9763 

0.9961 

0.9740 

0.9809 

0.9748 

0.9578 

0.9747 

0.9888 

0.9118 

0.9574 

0.9705 

0.9972 

0.9945 

0.9661 


Com  dportlno  psrtod 

Trwatar 

caaamii 
Max 

Tranalar 
•diuat- 
manw 

dia- 
chargaa 

Pfoxidaf 
numoaf 

Bagm 

End 

180000  ... 

10^1/91 

09/30/92 

1.2101 

0.9968 

180010  ... 

09/01/91 

OaGl/92 

1.8258 

09989 

180011  ... 

oa<oi/9i 

08/31/92 

1  1506 

09688 

180014  ... 

09/01/91 

08/31/92 

1.5286 

0.9989 

180015  ... 

01/01/92 

12/31/92 

1.1279 

0.9914 

160016  ... 

01/01/92 

12/31/92 

1.2078 

0.9680 

180017  ... 

1O«01/91 

09rKV92 

1.2806 

0.9913 

180019  ... 

12A)1/91 

11/30/92 

1.2550 

0.9824 

180023  ... 

10t)1/91 

09/30/92 

0.8663 

0.9717 

160025  ... 

09/01/91 

oaoi/92 

1.1622 

0.9720 

180026  ... 

01/01/92 

12/31/92 

1.2114 

0.9546- 

180030  ... 

1001/91 

09/3092 

1.1773 

0.9777 

160031  ... 

1001/91 

09/30/92 

1.0290 

0.9642 

180035  ... 

01/01/92 

12/31/92 

1.4695 

0.9992 

180036  ... 

01/01/92 

12/31/92 

1.1212 

0.9905 

180037  ... 

09/01/91 

08(01/92 

1.2790 

0.9909 

180040  ... 

01/01/92 

1201/92 

1.9702 

0.9988 

180041   ... 

10A51/91 

090092 

1.0594 

0.9617 

180043  ... 

1O01/91 

0910092 

1.0996 

09613 

180044    .. 

10/01/91 

09iO0/92 

1.0687 

0.9781 

180045  ... 

01/01/92 

12/31/92 

1.1774 

0.9901 

180048  . 

1001/91 

09/3092 

1.1845 

0.9637 

180051   .. 

12/01/91 

11/3092 

1.1723 

0.9786 

180058  ... 

01/01/92 

12/31/92 

0.8998 

09502 

180059  .  . 

01/01/92 

12/31/92 

0.9195 

09752 

180060  .. 

01/01/92 

12/31/92 

0.9410 

1.0000 

180063  .. 

10D1/91 

09/3Q92 

1.0571 

09flfl? 

180064  ... 

10A)1/91 

09/3092 

1.1381 

0.9696 

180066  .. 

11/01/91 

10/31/92 

1.2600 

09651 

180072  ... 

1001/91 

090092 

1.0281 

0.9768 

180078  ... 

10/01/91 

09/3092 

10976 

0.9836 

180079  .. 

1001/91 

09/30/92 

0.9993 

0.9815 

180081   ... 

01/01/92 

12/31/92 

1.4930 

0.9946 

inooas  ... 

01/01/92 

12/31/92 

1.3214 

0.9944 

180068  ... 

01/01/92 

12/31/92 

1.6746 

0.9985 

180094  .  , 

01/01/92 

12/31/92 

0.9938 

0.9731 

180095  ... 

10131/91 

090092 

1.0080 

0.9713 

180099  ... 

10/01/91 

090092 

1.0496 

0.9846 

180102  ... 

01/01/92 

12/31/92 

1.4371 

0.9#72 

180103  .. 

C9i«1/91 

08/31/92 

1.9116 

0.9969 

180104  ... 

09/01/91 

08(01/92 

1.3909 

0.9990 

180106 

09/01/91 

oaoi/92 

0.8993 

0.9696 

180115  ... 

11/01/91 

1031/92 

1.0053 

0.9662 

180116  . 

09«)1/91 

08/31/92 

1.3589 

0.9656 

180120  ... 

01/01/92 

12/31/92 

0.9065 

0.9510 

180121   ... 

01/01/92 

12/31/92 

1.1222 

0.9735 

180123  ... 

09A)1/91 

08/31/92 

1.4361 

0.9952 

180124  ... 

10D1/91 

09/3092 

1.3194 

0.9952 

180126  ... 

11/01/91 

10/31/92 

1.0137 

0.95X 

180127  ... 

OaA3l/91 

07/31/92 

1.2055 

0.9626 

180128  ... 

09(«01/91 

0801/92 

1.1296 

0.9851 

180130  ... 

09/01/91 

06/30/92 

1.3604 

0.9960 

180f32  ... 

09/01/91 

oaoi/92 

1.2470 

0.9839 

180133  ... 

09/01/91 

oaoi/92 

1.2237 

0.9902 

180136  ... 

091)1/91 

oaoi/92 

1.3416 

0.9936 

180137  ... 

09A)1/91 

0801/92 

1.7632 

0.9901 

180138  ... 

01/01/92 

12/31/92 

1.2139 

0.9689 

190002  .  . 

10D1/91 

09O0/92 

1.5783 

0.9992 

190003  ... 

09A)1/91 

oaoi/92 

1.3731 

0.9720 

190004  ... 

10A31/91 

09O0«2 

1.2763 

0.9659 

190013  ... 

01/01/92 

12/31/92 

1.2339 

0.9623 

190018  ... 

10/01/91 

09/30/92 

1.2087 

0.9754 

190025  .. 

1001/91 

09^3092 

1.2613 

0.9865 

190026  ... 

10D1/91 

09/30/92 

1.3644 

0.9983 

190034  ... 

01/01/92 

12/31/92 

1.2272 

0.9633 

190039  ... 

01/01/92 

12/31/92 

1.4452 

0.9989 

190040  ... 

1001/91 

09/30/92 

1.3863 

0.9970 

190043  ... 

01/01/92 

12/31/92 

1.1185 

09737 

190044  ... 

10«1/91 

0900/92 

1.1011 

0.9616 

190046  ... 

01/01/92 

12A31/92 

1.4878 

0.9968 

190049  ... 

01/01/92 

12/31/92 

1.0579 

0.9698 

190050  ... 

11/01/91 

1001/92 

1.0673 

0.9704 

190053  ... 

12A)1/91 

11/3Q«2 

1.1033 

0.9586 
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Com  raportlne  pwtod    | 

Trwwtar 
•djuMad 

Tr«nt<*r 
•d|u«- 
manlto 

Provtdar 

nuinbar 

Bagln 

End 

d»- 
chargM 

190059  ... 

11/01/91 

10^1/92 

0.9268 

0.9592 

190060  ... 

01/01/92 

12/31/92 

1.^')6^ 

0.9974 

190064  ... 

01A)1/B2 

12^1/92 

1.5056 

0.9992  ; 

190065  ... 

10/01/91 

09i«V92 

1.4938 

0.9987 

190077  ... 

01/01/92 

12/31/92 

0.8843 

0.9728 

190078  ... 

01/01/92 

12/31/92 

1  1095 

0.9780  , 

190079  ... 

08/01/91 

07/31/92 

1.2667 

0.9908 

190083  ... 

1(y01/91 

09/30^92 

0.9985 

0.9799 

190088  ... 

09/01/91 

08/31/92 

1.3225 

0.9700 

190089  ... 

1(y01/91 

09/30^ 

1.0742 

09R24 

190090  ... 

09^1/91 

08^31/92 

1.1936 

0.9719 

190092  ... 

01/01/92 

12/31/92 

1.2913 

0.9949 

190095  ... 

1(V01/91 

09/30/92 

1.0647 

0.9759 

190099  ... 

091101/91 

08/31/92 

1.1681 

0.9413 

190102  ... 

1(yD1/91 

09/30/92 

1.5027 

0.9969 

190106  ... 

09«1/91 

oa^i/92 

1.1105 

0.9682 

190109  ... 

10«)1/91 

09i/3O/92 

1.1055 

0.9855 

190111  ... 

^0f0^K^ 

Oa/30/92 

1  5395 

0.9991  ! 

190113  ... 

01/01/92 

12/31/92 

1  3169 

0  9967 

190115  ... 

01/01/92 

12/31/92 

1  3402 

0.9900  ; 

190116  ... 

01/01/92 

12A31/92 

1.2083 

0.9864  , 

190118  ... 

i(yoi/9i 

0a/3O/92 

1  0449 

0.9719 

190120  ... 

09/01/91 

08/31/92 

09466 

0.9356  i 

190125  ... 

1001/91 

09/3Qi«2 

13803 

0.9982 

190127  ... 

1(V01/91 

09/30*% 

1.4316 

0.9930 

190128  ... 

10/01/91 

09/30/92 

0.8699 

0.9989 

190130  ... 

10/01/91 

09/30/92 

0.9644 

0.9772 

190134  ... 

1Q/01/91 

Oa/30/92 

09962 

0.9659 

190135  ... 

10/01/91 

09/30/92 

1.3419 

09993 

190136  ... 

10«)1/91 

09/30/92 

1.0370 

0.9801 

190142  ... 

11/01/91 

1(y31/92 

1.0040 

0.9746 

190144  ... 

09A)1/91 

0801/92 

1,1023 

09727 

190145  ... 

10/01/91 

09/30^2 

0.9551 

09930 

190146  ... 

01/01/92 

12/31/92 

1.5225 

09988 

190147  ... 

IQi/01/91 

09/30^2 

0.9633 

0.9680 

190149  ... 

icyoi/9i 

09130/92 

0.9600 

09631 

190151  ... 

10/01/91 

09/30/92 

1.0749 

09903 

190160  ... 

09«1/91 

08/31/92 

1.1375 

0.9949 

190162  ... 

01/01/92 

12/31/92 

1.2284 

0.9971 

190164  ... 

01/01/92 

12/31/92 

1.15.-V 

0.9803 

190167  ... 

09«31/91 

08^31/92 

1.2722 

0.9681 

190175  ... 

01/01/92 

12/31/92 

1.4899 

1.0000 

190177  ... 

01/01/92 

12/31/92 

1.46,19 

0.9954 

190178  ... 

09/01/91 

08/31/92 

1.0023 

0.9670 

190184  ... 

10/01/91 

09/30«2 

0.9391 

09751 

190185  ... 

01/01/92 

12/31/92 

1.2147 

0.9978 

190186  ... 

10/01/91 

09/30/92 

0.8742 

0.9619 

190189  ... 

01/01/92 

12A31/92 

0.4785 

08493 

190191   ... 

01/01/92 

12/31/92 

1.2426 

0.9834 

190193  ... 

01/01/92 

12/31/92 

1.2415 

0.9871 

190194  ... 

10«)1/91 

09/30/92 

1.2374 

0.9671 

190197  ... 

01/01/92 

12/31/92 

1.2454 

0.9917 

190198  ... 

09/01/91 

08/31/92 

1.1440 

0.9940 

190200  ... 

OilO^/9^ 

08/31/92 

1.5160 

0.9968 

190201  ... 

09/01/91 

08/31/92 

1.2723 

0.9783 

190202  ... 

09A)1/91 

08/31/92 

1.4200 

0.9950 

190203  ... 

01/01/92 

12/31/92 

1.5751 

0.9993 

190206  ... 

09^)1/91 

0831/92 

1.5557 

0.9903 

190206  ... 

09«)1/91 

08/31-'92 

1.4407 

0.9970 

190207  ... 

09[«1/91 

0831/92 

1.2051 

0.9894 

190208  ... 

01/01/92 

12/31/92 

0.8497 

0.9266 

190211  ... 

01/01/92 

12/31/92 

0.5891 

0.6428 

190212  ... 

01/01/92 

12/31/92 

0.9245 

0.5679 

200001  ... 

01/01/92 

1231/92 

1.2469 

0.9936 

200006  .. 

10/01/91 

09/30/92 

1.1295 

0.9625 

200007  ... 

11/01/91 

10/31/92 

1.0878 

0.9629 

200009  ... 

10^1/91 

0930/92 

1.7aT6 

0.9983 

200017  ... 

09/01/91 

08/31/92 

1.2635 

0.9970 

200018  ... 

01/01/92 

12/31/92 

1.1575 

0.9838 

200021  ... 

10/01/91 

0930/92 

1.1731 

0.9648 

200025  ... 

01/01/92 

12/31/92 

1.1401 

0.9954 

200026  ... 

10/01/91 

09/30/92 

1.0001 

0.9688 

200027  ... 

1  01/01/92 

12/31/92 

1.2005 

0.9744 

numlwr 


200028  ... 

200031  ... 

200032  .. 

200033  ... 

200034  ... 
200041  ... 
200043  ... 
200052  ... 
200055  . 
200062  ... 
200066  ... 
210006  ... 
210011  .. 
210049  . 

220001  .. 

220002  .. 

220003  . 

220004  .. 
220006  .. 
220008  .. 
220010  .. 
220012  .. 

220015  .. 

220016  .. 

220017  .. 

220019  .. 

220020  .. 

220021  .. 

220023  . 

220024  . 

220025  . 

220026  . 

220028  . 

220029  . 

220030  . 

220031  . 
220033  . 

220035  . 

220036  . 
220038  . 
220042  . 

220045  . 

220046  . 
220046  . 

220049  . 

220050  . 

220051  . 

220052  . 

220053  . 
220055  . 
220057  . 
220058 
220060 
220062 
220063 
220064 
220065 
220066 
220067 
220068 
220070 
220071 
220073 
220074 
220075 
220076 
220077 
220079 
220080 
220081 
220082 
220084 
220088 


Cod  ivportmo  parttd 


B«g«n 


End 


12/01/91 

01/01/92 

01/01/92 

09/29/91 

01/01/92 

01/01/92 

01A)1/92 

10/01/91 

01/01/92 

01/01/92 

10/01/91 

01/01/92 

01/01/92 

01/01/92 

10/01/91 

10«)1/91 

10/01/91 

10/01/91 

10^1/91 

10/01/91 

10rt)1/91 

10/01/91 

10/01/91 

10/01/91 

10/01/91 

10A)1/91 

10/01/91 

10/01/91 

10/01/91 

10/01/91 

10/01/91 

10«1/91 

10/01/91 

10/01/91 

10/01/91 

09/29«1 

10/01/91 

10/01/91 

10/01/91 

10/01/91 

10/01/91 

10/01/91 

10^1/91 

10/01/91 

10A>1/91 

10«)1/91 

10/01/91 

10A)1/91 

1Q«)1/91 

10/01/91 

10/01/91 

10/01/91 

10«)1/91 

10A)1/91 

10W1/91 

10/01/91 

10/01/91 

10«31/91 

10/01/91 

1Q«)1/91 

IOroi/91 

10it)1/91 

10/01/91 

10A)1/91 

10A)1/91 

10«1/91 

10«1/91 

10/01/91 

10^1/91 

10/01/91 

10/01/91 

10«)1/91 


TrvMtef 

caMmu 
Mai 


11/30/92 

12/31/92 

12/31/92 

09/26/92 

12A31/92  I 

1231/92 

1231/92  I 

0930/92  ' 

12/31/92 

1231/92 

09/30/92 

12/31/92 

1231/92 

1231/92 

093C/92 

093C/92 

09/3C/92 

093C/92 

093C^2 

093C/92 

09i3C/92 

0930^92 

093C/92 

09/3(V92 

09/3C^2 

093C/92 

093CV92 

09/30/92 

0930/92 

0930«2 

09/30/92 

093032 

0930/92 

0930/92 

09/30^2 

09/26/92 

0930/92 

0930/92 

0930/92 

0930/92 

0930/92 

093032 

09/30/92 

09/30/92 

09/3032 

0930/92 

0930/92 

09/3032 

093032 

0930/92 

093032 

093032 

093032 

09/30/92 

093032 

0930/92 

093032 

093032 

09/3032 

093032 

0930^92 

09/3032 

09i3032 

09/3032 

093C/92 

093C32 

09/3(V92 

Oa3032 

09/3C^2 

093C/92 

0a3C/92 

093032 

09/3032 


Trmtiar 
•dMi- 
mam  to 

d»- 
chwgM 


Table  9.— 1992  Transfer  Adjusted 
Case  mix  Index  and  Transfer 
adjustmehft  to  discharges  for 
Capital  Hospital-Specific  Rate 
Redeterminations— Continued 


1.0064 

1.2656 

1.2928 

1.6946 

1.1853 

1.1271 

0.6678 

1.0629 

1.0870 

0.9494 

1.2086 

1.1386 

1.2762 

1.1620 

1.1984 

1.3690 

1.1392 

1.2464 

1.3072 

1.1828 

1.1380 

1.2010 

12065 

12091 

1.2646 

10960 

1  1616 

1.2586 

1  1869 

1.1967 

1.1035 

1.3578 

1.3934 

1.1572 

1.1354 

1.6894 

1  2806 

1  2168 

1.5025 

1.2406 

1.1450 

1.2713 

1.3818 

1.2186 

1  2657 

0.9607 

1.1397 

1.2461 

1.2572 

1.1916 

1.2380 

1.0292 

1.1333 

08572 

1.1468 

1.1871 

1  2150 

12978 

1.2786 

06161 

1.1342 

1.8418 

1.2340 

1.2250 

0.7895 

1  2280 

1.6789 

1  1308 

1.1747 

10306 

1.2324 

1  2126 

1.4957 


Provtdtf 
numb*( 


0.9834 

0.9916 

0.9765 

0.9969 

0.9883 

0.9870  I 

0.9889 

09908 

0.9635  ' 

0.9802  I 

0.9603  I 

0.9910  I 

0.9923 

0.9849  I 

0.9902 

0.9979 

0.9857 

0.9905  ! 

0.9925  ! 

0.9852  I 

0.9901  I 

0.9796 

09920 

0.9878 

09946 

0.9902 

0.9911 

0.9919 

0.9976 

0.9929 

0.9648 

0.9939  I 

0.9975  I 

0.9843 

0.9747 

09968 

0.9942 

0.9935 

0.9974 

0.9750 

09853 

0.9920 

09943 

0.9938 

0.9815 

0.9817 

0.9948 

0.9887 

09912 

0.9915 

0.9693 

0.9794 

0.9839 

0.9941 

0.9919 

0.9883 

0.9801 

0.9964 

0.9889 

09861 

0.9865 

0.9979 

0.9920 

0.9691 

0.9917 

09854 

0.9968 

0.9924 

0.9901 

0  9692 

0.9934 

09757 

0.9909 


220089  .. 

220090  ... 
220082  ... 

220094  ... 

220095  ... 

220097  ... 

220098  ... 

220099  ... 

220100  ... 

220101  ... 

220102  ... 

220104  ... 

220105  ... 
220106 

220107  .. 

220108  .. 

220110  . 

220111  .. 
220116  . 

220118  .. 

220119  .. 

220120  .. 
220123  . 
220126 
220128  .. 
220135  .. 
220156  .. 
220162  . 
220171  . 
220173  . 
230003  . 
230007  , 

230012  . 

230013  . 
23001S  . 
230017  . 

230020  . 

230021  . 

230022  . 
230040  . 
230042  . 
230053  . 
23005S 
230056  . 
230063  . 
23006S 
230071 
230076 
230078 
230080 
230087 
230089 
230090 
230096 
230101 
230103 
230105 
230107 
230110 
230114 
230115 
230116 
230119 
230121 
230122 
230125 
230128 
230129 
230130 
230134 
230135 
230137 
230138 


Cot)  raponmg  pailod 


BegA 


End 


10/01/91 

101^1/91 

10/01/91 

10«1/91 

10/01/91 

10/01/91 

10«)131 

10«)131 

10/0131 

10/01/91 

10«131 

10rt)1/91 

10/0131 

1001/91 

10/0131 

10rt)131 

103131 

10/01/91 

09/2931 

10/0131 

1031/91 

10rt)l31 

10/01/91 

10/0131 

10/0131 

103131 

10«3131 

103131 

10i3131 

01/01/92 

1031/91 

013132 

01/0132 

01/0132 

013132 

01/0132 

01/0132 

103131 

01/0132 

10/01/91 

01/0132 

01/01/92 

013132 

103131 

013132 

01/0132 

11/0131 

01/01/92 

103131 

103131 

01/01/92 

09A)131 

01/0132 

103131 

10A31/91 

01/0132 

01/0132 

013132 

10/01/91 

013132 

01/01/92 

103131 

103131 

013132 

1031/91 

103131 

01/01/92 

0131/92 

013132 

01/0132 

0131/92 

103131 

01/01/92 


093032 

093032 

09/3032 

09/3032 

093032 

0930/92 

09/3032 

09/3032 

09/3032 

09/3032 

093032 

093032 

093092 

09i3032 

093032 

093032 

0930^2 

0930/92 

093632 

09/3032 

093032 

093032 

093032 

093032 

093032 

093032 

093032 

09/3032 

09/3032 

123132 

09/3092 

1231/92 

12/3132 

12A3132 

12/3132 

12/3132 

123132 

093032 

123132 

09/3032 

12/3132 

12/3132 

12/3132 

093032 

123132 

12/3132 

103132 

12/3132 

093092 

0a'3O32 

123132 

0831/92 

12/3132 

09/3032 

09/3032 

12/3132 

12/3132 

12A3132 

093032 

12/3132 

123132 

093032 

093032 

123132 

093092 

093032 

123132 

12/31/92 

123132 

12/3132 

123132 

093032 

12/31/92 


mam  to 


1.3113 

1.2079 

1.1752 

1.2495 

1.2031 

1.0291 

1.2588 

1.1048 

1.2249 

1.3777 

0.7578 

1.1878 

1.1476 

1.1174 

1.1528 

1.1357 

1.9376 

1.1625 

1.8300 

1.9805 

1.3088 

1.0368 

09678 

12545 

1.0910 

1.1400 

1.2594 

1.3541 

16567 

0.5473 

12065 

1.0945 

0.9131 

1.2310 

1.2925 

1.5435 

16515 

1.5927 

1.2723 

1.2920 

1.1099 

1.4739 

1.1953 

0.9340 

1.3248 

1.4576 

0.6333 

1.2402 

1.2544 

1.2833 

1.1028 

1.3433 

0.9141 

1.0657 

1.1356 

1.0245 

1.5897 

09123 

12529 

0.6452 

0.9945 

1.2669 

1.2351 

1.2709 

1.3250 

1.3442 

1.3140 

1.9552 

1.6129 

1.1985 

1.2813 

1.1514 

0.8695 


0.9919 
09862 
0.9660 
09868 

09812 

0  9955 

09635 

09688 

0  9899 

09906 

1.0000 

09941 

09863 

09&44 

0.9917 

09901 

0  9961 

0  9728 

0.9988 

09984 

0.9901 

0  9951 

09604 

09737 

0  9928 

09770 

09883 

0  7725 
09975 

1  0000 
09796 

0  9631 

1  0000 
09953 
09799 
09993 
09978 
0  9979 
09807 
0  9829 
0  9685 
09992 
0  9992 
0  9679 
09916 
09963 
09957 
0.9961 
09758 
09853 
0  9784 
09966 
09926 
09763 
09587 
09685 
09989 

0  9577 
0.9849 

1  0000 
09545 
0  9677 
09960 
09718 
0  9891 
09795 
0.9964 
09969 
0.9989 
09817 
0  9778 
0  9897 
1.0000 


46446  Fedaral  Regiatar  /  Vol.  58.  No.  168  /  Wednesday.  September  1.  1993  /  Rules  and  R^ulations 


Table  9.— 1982  Transfer  Adjusted  :  Table  9.— 1992  Transfer  adjusted  \  Table  9.— 1992  Transfer  Adjusted 


Case  Mix  Index  and  Transfer 
Adjustment  to  DtscHARGES  for 
Capital  Hospital-Specific  Rate 
Redeterminations— Continued 


Case  Mix  Index  and  Transfer 
Adjustment  to  Discharges  for 
Capital  Hospital-Specific  Rate 
Redeterminations— Continued 


Case  Mix  Index  and  Transfer 
Adjustment  to  DiSCHARCES  for 
Capital  Hospital-Specific  Rate 
REDETERMINATIONS— Continued 


Com  MpoMkig  iMrtod    1 

Trvnstvf 
■d|u(t«) 

Trwwta> 
■4UM- 
manlto 

PiWwO^f 

Cod  fipo^lwp  pcnod 

Twwtw 

•dMMd 

TrandAf 
•diuat- 

PioMdr 

Com  rvonmg  parted    { 

Trvatar 
ACkucMtf 

Tranilaf 
■diufi' 
■lant  to 

PxMdar 

1 

nutribm 

Bmk> 

End 

caMinai 
indn 

nuntm 

Sagtn 

End 

caw  ma 

dhatgn 

rumtar 

Bagm 

End 

ndaii 

da- 
Ctorga* 

230141 

1001/51 

0»3O92 

15954 

0.9676 

240050 

09«1/91 

0601/92 

1.1119 

0.9445 

240161    .. 

1001/91 

0*30/92 

09421 

0J745 

230143    .. 

01A01/92 

12/31/92 

12632 

0.9613 

240051    .. 

1O01/91 

0600/92 

0.9179 

0.9129 

240162    .. 

01/01/92 

1201/92 

1.0692 

0.9568 

230145     . 

1(»1/»1 

oarxy92 

1  1562 

0.9704 

240062    . 

1QW1/91 

0*30/92 

1.2130 

0.9658 

240163 

01/01/92 

12/31/92 

09121 

0.9630 

2X146     . 

01/01/92 

12/31/92 

1.2609 

a»772 

240066    .. 

01/01/92 

1201/92 

12814 

09833 

240186    .. 

1O01/91 

0*3092 

1.0999 

09552 

230149     . 

01/01/92 

1201/92 

1  1620 

0  9607 

240067    .. 

01/01/92 

12/31/92 

17262 

0.9685 

240169    .. 

01/01/92 

12/31/92 

09867 

0.9593 

230150     . 

1001/51 

09«y92 

1  3425 

0.9076 

240068 

1001/91 

0Or)0/92 

09861 

09356 

240170    - 

01/01/92 

1201/92 

1.0683 

0.9649 

230t51   . . 

01/01/92 

1201/92 

1.3912 

0.9830 

240069  .. 

1O01/91 

oer)o/92 

1.1301 

0.9704 

240172    .. 

01/01/92 

12/31/92 

1.0794 

09295 

230155    . 

01/01/92 

12^31/92 

lOfifO 

0  9573 

240061  .- 

01/01/92 

1201/92 

1.4921 

0.9050 

240173  .. 

01/01/92 

12A)l/92 

09095 

0.9739 

230165     . 

07/07/91 

07A)4«2 

17452 

0.9990 

240063    .. 

OftOI/91 

06/31/92 

1.5005 

0.9878 

240176    . 

1O01/91 

0*3092 

09654 

0.9823 

230167 

01X)1/92 

12/31/92 

12429 

0.9962 

240064 

01/01/92 

12/31/92 

1.1961 

0.9808 

240179    . 

01/01/92 

12/31/92 

1.0257 

09732 

230168     . 

10W)1/91 

oorxv92 

13542 

0^938 

1001/91 

09/3092 

1.3461 

0.9795 

240180    .. 

01/01/92 

1201/92 

09648 

09652 

230171     . 

01/01/92 

12*31/92 

10984 

09872 

240069    .. 

01/01/92 

12/31/92 

1.1361 

0.9687  I 

240184    . 

1001/91 

09/3O92 

09695 

0.9972 

230175    .. 

1001/91 

08^30/92 

10320 

0.8967 

240071    . 

01/01/92 

12/31/92 

1.0660 

0.9682 

240187  .. 

01/01/92 

1201/92 

1.2731 

0.9732 

230164 

1001/91 

09/30/92 

1.1327 

0.9666 

240072    .. 

01/01/92 

12/31/92 

0.9816 

09458 

240192 

01/01/92 

12/31/92 

08373 

0.9726 

230186    . 

01/01/92 

1201/92 

10170 

0.9873 

240073    . 

01/01/92 

12AJ1/92 

0.9735 

0.9550 

240193    . 

1001/91 

09/30/92 

1.0897 

0.9776 

230190 

01/01/92 

12-31/92 

1.2444 

a9617 

240076  ... 

01/01/92 

12^1/92 

1.1524 

0  9526 

240196     . 

01/01/92 

12A31/92 

0.6262 

09083 

230181    .. 

01/01/92 

12/31/92 

09078 

0.9670 

240078  ... 

01/01/92 

12AJ1/92 

1.4048 

0.9962  1 

240200     . 

01.01/92 

12^1/92 

0.8916 

0.8915 

230193    .. 

01/01/92 

12/31/92 

1  3343 

0.9683 

240079  ... 

1001/91 

oaoo/92 

1.1003 

0.9578 

240207    ,. 

01/01/92 

12A31/92 

1.2108 

0.9779 

230194     . 

01/01/92 

12/31/92 

1.2266 

09662 

2400H0 

01/01/92 

12AJ1/92 

1.4249 

09959 

240210  .„ 

oaoi/9i 

0801/92 

1.2627 

0.9627 

230195     . 

1001/91 

09IGQ/92 

1.3036 

09821 

240082 

01/01/92 

12/31/92 

1.1917 

0.9781 

240211  ... 

10/01/91 

0*3*92 

09038 

1.0000 

230197 

1001/91 

09«y92 

1.2248 

0.9944 

240083    . 

01/01/92 

12^1/92 

1.3343 

0.9546 

250002 

1001/91 

09/30/92 

O7803 

09667 

230204    . 

1001/91 

09«V92 

1  3054 

0.9944 

240084 

01/01/92 

12/31/92 

1.3348 

0.9698 

250003    .. 

1001/91 

Oa'30/82 

O9540 

09448 

230P06    . 

1O01/91 

09«y92 

1.0314 

0.9384 

240n«V5    .. 

0tA)1/92 

12^1/92 

0.8743 

0.9438 

250004 

1001/91 

0*3092 

1.4352 

09079 

2X)2tDe    ^ 

01/01, '92 

12/31/92 

1.1111 

0J786 

240086    . 

1001.-91 

09^30/92 

1.1526 

0.9712 

250005 

1001/91 

09iOa/92 

0.9820 

0.9613 

230211   ... 

01/01/92 

12<J1/92 

0.9239 

0.9789 

24<X)67    . 

01/01/92 

12/31/92 

1.1004 

0.9640 

250007    .. 

10/01/91 

09/30/92 

1.2223 

0.9060 

230213    - 

01/01/92 

12/31/92 

1.0975 

0.9745 

240088    .. 

01/01/92 

12/31/92 

1.4575 

0.9728 

250008  ... 

10/01,-91 

0*30/92 

09356 

0.9785 

230216    „ 

01/01/92 

12/31/92 

1.3094 

0.9909 

240091    - 

01/01/92 

12/31/92 

0.9426 

0  9573 

250009 

10/01/91 

09iO0/92 

1.1155 

0.9864 

230217    .. 

01/01/92 

12/31/92 

1.1788 

0.9721 

240OS3    .. 

1001/91 

OS/30/92 

1.2976 

0  9718 

250010 

1O01/91 

0*30/92 

1.0011 

0.9583 

230223    .. 

01/01/92 

12/31/92 

1.3007 

09682 

240094  .. 

1001/91 

09/30^2 

0.9545 

0.9388 

250012 

01/01/92 

12A31/92 

08727 

09572 

230827  ... 

01/01/92 

12/31/92 

1.4420 

09963 

240096 

01/01/92 

12/31/92 

10863 

0.<)3»>7 

250015  . 

10«)1/B1 

0*30/92 

09571 

09651 

230228    . 

01/D1/92 

12A31/92 

12803 

09918 

240097    . 

01/01/92 

12/31/92 

10696 

09487 

250016     . 

1001/91 

oaoo/92 

O9380 

0.9661 

230230    .. 

01/01/92 

12/31/92 

1.3550 

0.9906 

240096 

10/01.'91 

091^30/92 

0.9606 

09651 

250019    . 

1001/91 

0*30-92 

1.,\'364 

0.9981 

230235    .. 

01/01/92 

12/31/92 

0  9902 

0.9660 

240100    . 

12«)1/91 

11/30-92 

1.2673 

0.9861 

250020  .. 

1001/91 

0*00/92 

1.0008 

0.9699 

230236  ... 

10D1/91 

0a«V92 

1  3643 

0.9947 

240102    . 

01/01/92 

12/31/92 

1.0124 

0.9611  j 

250021    . 

1001/91 

0*30/92 

08894 

0.9289 

23C237    .. 

ia«1/91 

09/30/92 

1.1837 

0.9953     240103 

10/01-^1 

0*3092 

1.0727 

0.9609! 

250023    . 

1001,91 

0*30«2 

"07966 

09660 

230239    .. 

1001/91 

oarxv92 

1.1918 

0  9659     240105    . 

1001/91 

0ar30/92 

0.9027 

0.9257] 

250024  .. 

10/D1/91 

09^0/92 

0.8972 

0.9464 

?30e44    . 

10«1/91 

0fl«)/92 

13782 

0  9899     240106  ... 

01/01/92 

12/31/92 

1.2745 

0iW29 

250025  ... 

1001/91 

09/30/92 

1.0038 

09670 

230253  ... 

1001/91 

09^30/92 

1.0822 

09513 

24010/  ... 

01A)1/92 

12/31/92 

0.6651 

ojxrr 

25oar/  .. 

1001/91 

0*30/92 

O9706 

09509 

230254     . 

01A01/92 

12/31/92 

1.2590 

09888 

240108  . 

1001/91 

09«V92 

0.9306 

0.9600 

250029    . 

01/01/92 

12A31/92 

09244 

O9401 

230257    ,. 

07/07/91 

07/04/92 

1  1392 

0.9825 

240109 

01/01^2 

12/31/92 

1.0045 

09905 

250030  . 

01/01/92 

1201/92 

OS222 

09646 

?J0259 

01/01/92 

12/31/92 

1.1343 

0.9816 

240111   ... 

01/01/92 

12/31/92 

0.9986 

0.9429 

2S00CJ6  ... 

10/01/91 

0*30/92 

08721 

09567 

230269    . 

01C1/92 

12/31^2 

1.2361 

09923 

240112    .. 

01/01/92 

12/31/92 

0.9589 

0  9621  1 

250036  .. 

10/01/91 

0*30/92 

1  0096 

09668 

230273    .. 

01/01/92 

12/31/92 

1  5873 

09982 

240114 

01/01/92 

12^31/92 

1.0315 

0  9473 

250037 

10/01/91 

0*30/92 

0.8996 

0.9377 

230276  ... 

0lA>1/92 

12/31/92 

1.0586 

0.9051 

240115  .. 

01/01/92 

12/31/92 

1.5.Vfl 

0.9988 

250038  .. 

10T)1/91 

09O0/92 

0.8875 

0.9686 

230277     . 

01/01/92 

12/31/92 

1.1904 

0.9832 

240116  .. 

1001/91 

Oar30«2 

0  9108 

0  9577  1 

250039 

10O1/91 

0*30/92 

0.9783 

O9603 

240001 

01/01/92 

12)01/92 

1.5726 

0.9076 

240117  .. 

11/01/91 

10^31  «2 

1.1021 

OJfc/Oi 

250040  ... 

10/01/91 

09«y92 

1.1899 

09938 

240003    . 

0901/91 

Oa/31/92 

1.2151 

09768 

240119  .. 

01/01/92 

1201/92 

0.8378 

0  9682 

250042 

10/D1/91 

0*30«2 

1.1537 

09839 

240004 

01/01/92 

12-31/92 

14708 

09649 

240121  .. 

1001/91 

09«V92 

0.9623 

0Ji380: 

250043  . 

10«1/31 

09r3(V92 

08978 

O9220 

240006 

01/01/92 

12^1/92 

1  1838 

09666 

240122  ... 

1001/91 

09^30^2 

1.1262 

0.9743] 

250045    . 

10/01/91 

0900/92 

1  leae 

09583 

240007     . 

1O01«1 

09«V92 

10857 

09687 

240123    . 

01/01/92 

12^1/92 

10794 

09618 

250047  . 

1001/91 

09/30/92 

08987 

0.9541 

940006 

1O01/51 

09r»«92 

10762 

09692 

240124  _ 

01/01/92 

12/31/92 

1.0050 

0  9846  1 

250048  . 

01/01/92 

1201/92 

1.3871 

O9990 

240010    . 

01/01/92 

12/31^ 

1.9200 

0.9956 

240127   .. 

01/01/92 

12^31/92 

09501 

0.9799 

250049    .. 

1001/91 

0*30/92 

09542 

0.9811 

240011  . 

1O01/91 

09irxy92 

10680 

09747 

240128  _ 

01/01/92 

12/31/92 

1  1485 

0.9691 

2S00fZ) 

10^1/91 

09«V92 

1.2143 

O9790 

240013  ... 

1001/91 

09/30/92 

12594 

09717 

240130    . 

01/D1/92 

12/31/92 

1.0219 

09526' 

25«)R1   . 

1001/91 

09«V92 

09039 

09434 

240014    . 

01/01/92 

1201/92 

10992 

09501 

240132  .. 

01^1/92 

1201/92 

1.2348 

0.9890' 

250057  . 

1Q/01/91 

0*30«2 

1  1396 

0.9730 

240016  .. 

10«)1«1 

oaoo«2 

1.3890 

09685 

240133  . . 

01A31/92 

12/31/92 

1  1015 

09633 

250058  . 

10/01/91 

09O0«2 

1,1727 

0.9897 

240019  ... 

01^1«2 

12/31/92 

13225 

0.9913 

240136  - 

1001/91 

09«V92 

0  9245 

08963 

250058  . 

10O1/91 

0*30«2 

1.0619 

09597 

240020  .- 

1001^1 

09/30^2 

1.2343 

09685 

240136  . 

01^1/92 

12/31/92 

0  8765 

09636 

250060  . 

1O«01/91 

0*3092 

07875 

0.9726 

240021    .. 

1001/91 

09«V92 

10745 

09375 

240138  - 

1001/91 

09«V92 

08496 

0.9759 

250061   ... 

10^1/91 

0*30«2 

08895 

09763 

240022 

01/D1/92 

12/31/92 

1.1040 

09548 

240138  - 

10«1/91 

09rXl/92 

0  9635 

09543 

250062  .. 

0WM92 

12/31/92 

09767 

0.9401 

240023  ... 

01/01/92 

12A31/92 

1.1384 

09591 

240140  ... 

0lA)1/92 

12/31/92 

0.7435 

09389 

250063  .. 

1O01/91 

09OO«2 

0.8602 

09663 

240025 

01^1/92 

12r}1/92 

1.1560 

09688 

240141    ... 

01/01/92 

1201/92 

1.0071 

09618 

250065  .. 

1001/91 

0*30«2 

08906 

09629 

240027  ... 

1001/91 

091^30/92 

1.0579 

09677 

240142  .. 

01/01/32 

1201/92 

1  1435 

09738 

250066  ... 

10W1/91 

0*00/92 

O9760 

09659 

240028  - 

1001/91 

09'30®2 

1.0486 

09685 

240143  . 

1001/31 

0900/92 

0  9003 

08522 

250067  ,. 

10/01/91 

093(y92 

09737 

09694 

240029  _. 

1001/91 

09irXV92 

1.1944 

09724 

240144  ... 

01/01/32 

1201/92 

0  9796 

09391 

250068  . 

10(01/91 

0*00/92 

0.8689 

0.9838 

2400;«  „. 

01/01/92 

12/31/92 

1.3249 

09606 

240146  .. 

1001/91 

09/30«2 

0.9287 

09293 

250068  .. 

0101/92 

12/31/92 

1^78 

0.9972 

240031   ... 

01^1/92 

12/31/92 

0  9818 

09229 

240148  .. 

015)1/92 

1201/92 

1.0056 

09458 

250071  . 

1001/91 

09^30/92 

1.0S51 

O9403 

240038  ... 

01^1/92 

12/31/92 

1.4914 

0.9968 

240T50  ... 

1001/91 

09iO0«2 

09541 

09916 

250073  ... 

01/01/92 

12A31/92 

09778 

09603 

240041  _. 

tO«)1/»1 

0W30«2 

1.1856 

09629 

240152  „. 

01^1/92 

1201/92 

09577 

O9604 

250076  .. 

10«1/91 

09^30/92 

09230 

09253 

240043  _ 

(n/oi»2 

12/31/92 

12095 

0.9691 

240153  . 

1001/91 

09O0«2 

1.0245 

0.9675 

250077  .  . 

1001/91 

09OQ«2 

09401 

09751 

240045  ... 

10roi/91 

09r)Q/92 

1.0647 

09624 

240154  .. 

01/31/92 

1201/92 

0.9623 

0.9456 

250078  ... 

1001/91 

09/30/92 

1.3863 

O907S 

240047  ... 

01«1/92 

12/31/92 

1.4315 

09951 

240156  ... 

10O1/91 

09/30«e 

09382 

09015 

250079  . 

10D1/91 

0*30«2 

0.8692 

09813 

240048  ... 

09W1/91 

08^31/92 

1.2788 

09910 

240157  ... 

09/01/91 

0801/92 

1.0534 

09427 

250081  ... 

10O1/91 

09/3*32 

1.2434 

09969 
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Table  9.— 1992  Transfer  adjusted 
Case  Mix  Index  and  Transfer 
Adjustment  to  Discharges  for 
Capital  Hospital-Spegific  Rate 
Redeterminations— Continued 


PiovUar 
numbar 


Coal  rtporltng  pariod 


Bagtn 


250062 
250063 

250064 
250065 
250066 

250068 
250069 

250091 

250093 

250095 

250096 

250097 

250096 

250099 

250100 

250101 

250104 

250105 

250107 

250109 

250112 

250117 

250120 

250122 

250124 

250125  ... 

250136  ... 

250139  ... 

250140  ... 

260003  ... 

260004  ... 

260005  ... 

260011  ... 

260012  ... 

260014  ... 

260015  ... 
260017  ... 

260016  ... 
260019  ... 
260021  ... 

260023  ... 

260024  ... 

260025  ... 
260027  ... 

260029  ... 

260030  ... 
260032  ... 

260034  ... 

260035  ... 

260036  ... 

260039  ... 

260040  ... 
260044  ... 
260050  ,.. 

260053  ... 

260054  ... 
260057  ... 

260062  ... 

260063  ... 

260064  ... 
260068  ... 
260070  ... 

260073  ... 

260074  ... 
260078  ... 
260060  ... 

260091  ... 

260092  ... 
260097  ... 
260100  ... 

260102  ... 

260103  ... 
260107  ... 


End 


01/01/92 
1001/91 
10/01/91 
10^1/91 
1Q/D1/91 
01/01/92 
1(V01/91 
^QK>M9^ 

i(VOi/gi 

1(V01/91 
10/01/91 
10/01/91 
10^1/91 
10/01/91 
10/01/91 
10/01/91 

^o/OM9^ 

10/01/91 

10/01/91 

01/01/92 

10/01/91 

09^)1/91 

01/01/92 

01/01/92 

01/01/92 

10/01/91 

10/01/91 

OS/01/91 

01/01/92 

01/01/92 

01/01/92 

10/01/91 

01/01/92 

01/01/92 

01/01/92 

10/01/91 

01/01/92 

10/01/91 

10/01/91 

12/01/91 

10A)1/91 

01/01/92 

10A)1/91 

10/01/91 

01/01/92 

01/01/92 

12/01/91 

01/01/92 

09/01/91 

10/01/91 

01/01/92 

01/01/92 

10/01/91 

01/01/92 

10«)1/91 

1(y01/91 

01/01/92 

01/01/92 

01/01/92 

01/01/92 

01/01/92 

01/01/92 

01/01/92 

09/01/91 

01/01/92 

01/01/92 

10/01/91 

10/01/91 

01/01/92 

01/01/92 

10/01/91 


Transtar 

adiuatad 

caaa  mix 

Indai 


09/30/92 

12/31/92 

09^30/92 

09/30/92 

09/30/92 

09/30/92 

12/31/92 

09/30/92 

09/30/92 

0900/92 

0a30/92 

0030^2 

09/3092 

09/30/92 

09/30/92 

09/30/92 

09^30/92 

09/30/92 

09/30/92 

09/30/92 

09kC30/92 

12/31/92 

09/30/92 

08/31/92 

12/31/92 

12A31/92 

12/31/92 

09/30/92 

09/30/92 

Da's  1/92 

12/31/92 

12/31/92 

12/31/92 

09/30/92 

12/31/92 

12/31/92 

12/31/92 

09/30/92 

12/31/92 

09/30/92 

09/30/92 

11/30/92 

09/30/92 

12/31/92 

09/30*^2 

0900/92 

12/31/92 

1201/92 

11/30/92 

12/31/92 

0601/92 

0900/92 

1201/92 

1201/92 

oaoo/92 

1201/92 
0900/92 
09/3a'92 
1201/92 
1201/92 
1201/92 
1201/92 
1201/92 
1201/92 
1201/92 
0601/92 
1201/92 
1201/92 
09OQ/92 
0900/92 
1201/92 
1201/92 
0900/92 


Tranalar 
adiuat- 
mam  to 

dis- 
chargaa 


1,2044 

0.9217 

1.1612 

1.0603 

0.9966 

1.0319 

1.0457 

0.9527 

1.1745 

1.0040 

1.1610 

1.1902 

0.6662 

1.2299 

1.2292 

0.8567 

1.3724 

0.9287 

0.9945 

0.9359 

1.0196 

1.1059 

1.0260 

1.2345 

0.9016 

1.2873 

0.7427 

0.7701 

0.9044 

0.9593 

1.0369 

1.4875 

1.5699 

1.0054 

1.6686 

1.1861 

1.2034 

1.0014 

0.9880 

1.3035 

1.2377 

1.0652 

1.2761 

1.5441 

1.1874 

1.1647 

1.6931 

1.0635 

1.1394 

1.0509 

1.2131 

1.4589 

1.0590 

1.0883 

1.1145 

1.3079 

1.2519 

1.1708 

1.1619 

1.3863 

1.8099 

1.1446 

1.0471 

1.1757 

1.1413 

1.1236 

1.6048 

1.0697 

1.1981 

1.0344 

1.0157 

1.3422 

1.3324 


Table  9.— 1992  Transfer  Adjusted 
Case  Mix  Index  and  Transfer 
Adjustment  to  Discharges  for 
Capital  Hospital-Specific  Rate 
Redeterminations— Continued 


0.9699 

09662 

09915 

0.9530 

0.9636 

0.9669 

0.9764 

0.9765 

0.9862 

0.9775 

0.9685 

09785 

0.9619 

0.9885 

0.9851 

0.9522 

0.9988 

0.9752 

0.9696 

0.9505 

0.9348 

0.9752 

0.9925 

0.9927 

0.9700 

0.9887 

0.9726 

0.9380 

0.9795 

0.9721 

0.9838 

0.9942 

0.9965 

0.9745 

0.9966 

0.9489 

0.9696 

0.9617 

0.9552 

0.9901 

0.9966 

0.9779 

0.9826 

0.9968 

0.9797 

0.9724 

0.9984 

0.9870 

0.9833 

0.9616 

0.9619 

0.9994 

0.9703 

0.9690 

0.9660 

0.9934 

0.9726 

0.9939 

0.9706 

0.9876 

0.9992 

0.9272 

0.9622 

0.9644 

0.9783 

0.9281 

0.9969 

0.9696 

09723 

0.9744 

0.9569 

0.9895 

0-9995 


Provide* 
numbaf 


260110  .. 

260111  ... 
260113  .. 
260116  .. 

260119  .. 

260120  .. 

260122  .. 

260123  .. 
260134  .. 
260138  .. 

260158  .. 

260159  .. 

260160  .. 
260162  .. 
260166  .. 

260178  .. 

260179  .. 

260180  .. 
260188  .. 

260190  .. 

260191  .. 
260193  .. 
260195  .. 
260200  .. 
260202  .. 
270002  .. 

270006  .. 

270007  . 

270013  . 

270014  . 
270019  . 
270021  . 
270030  . 
270033  . 
270036  . 
270039  . 
270048  . 
270057  . 
270059  . 
270063  . 

270083  . 

270084  . 
280001  . 
280005  . 
280012  . 
280015  . 
280017  . 
280025  . 

280030  . 

280031  . 
280032 
280034 
280038 
280039 
280040 
280041 
280046 
280047 
280048 
280054 
280057 
280058 
280061 
280065 
280074 
280076 
280079 
280081 
280063 
280085 

1280068 
I  280089 
1280101 


Cost  faportog  panod 


Bagcn 


End 


01/01/92 

01/01/92 

10^1/91 

01/01/92 

01/01/92 

12A)1/91 

11/01/91 

01/01/92 

01/01/92 

01/01/92 

01A)1/92 

01/01/92 

01/01/92 

01/01/92 

01/01/92 

01/01/92 

01/01/92 

01/01/92 

01/01/92 

01/01/92 

01/01/92 

01/01/92 

09/27/91 

01/01/92 

10/01/91 

10/01/91 

10/01/91 

10/01/91 

01/01/92 

01/01/92 

01/01/92 

10/01/91 

01/01/92 

01/01/92 

10/01/91 

01/01/92 

11/01/91 

01/01/92 

11/01/91 

10/01/91 

01/01/92 

01/01/92 

10/01/91 

09«31/91 

01/01/92 

10/01/91 

08/01/91 

09/01/91 

09«)1/91 

10/01/91 

01/01/92 

09A)1/91 

10/01/91 

10/01/91 

01/01/92 

01/01/92 

01/01/92 

01/01/92 

10/01/91 

10/01/91 

10/01/91 

^0/0M9^ 

01/01/92 
01/01/92 
10/01/91 
08/01/91 
Oa/01/91 
10/01/91 
11/01/91 
01/01/92 
0St/2a/91 
10/01/91 
10/01/91 


Transtar 

a4us«ad 

casa  mil 

Indax 


1201/92 

1201/92 

09OC/92 

1201/92 

120'/92 

11/3C/92 

10O'/92 

120'/92 

120'/92 

120-/92 

120'/92 

120/92 

120/92 

120-/92 

120-/92 

120/92 

120/92 

120-/92 

1201/92 

1201/92 

1201/92 

1201/92 

09/24^2 

1201/92 

0901/92 

09OCV92 

0900/92 

09Oa«2 

1201/92 

1201/92 

1201/92 

09O<V92 

1201/92 

1201/92 

0900/92 

1201/92 

1001/92 

1201/92 

1001/92 

0900/92 

1201/92 

12/51/92 

0900/92 

0801/92 

1201/92 

09/30/92 

0701/92 

oaoi/92 

0801/92 
09/30/92 
1201/92 
0801/92 
090002 
0900/92 
1201/92 
1201/92 
1201/92 
1201/92 
09O0/92 
09/30/92 
09/3002 
09/30/9J 
12/31/92 
1201/92 
09»30OZ 
0701/92 
07,31/92 
0ft30O£ 
1001/92 
1201/92 
0920/9^ 
0930/9? 
0930«2 


Transfer 
adiuat- 
mant  to 

dia- 
chargat 


1.6302 

0.9557 

1.1696 

1.1936 

1.2028 

1.2829 

1.2405 

0.9558 

1.2512 

1.8797 

1.0516 

1.1499 

1.1313 

1.0940 

1.2167 

1  5329 

1.5160 

1.5702 

1.3697 

1.1763 

1.2143 

1.2730 

1.1093 

1,1985 

1.2509 

1.2247 

0,8924 

1,0601 

1,2590 

1,6577 

0.9039 

1,1490 

0.9911 

0.9241 

0,9990 

0.9643 

1.0713 

1.1468 

0.9055 

0,8684 

1.0911 

08999 

10432 

1,4483 

1,1867 

0.9757 

1.1650 

0.9820 

1,8652 

1,0286 

1.2210 

1.2515 

1,0472 

1,1303 

1.5880 

1.0241 

0.9620 

1.1664 

1  1116 

1  2239 

1.0348 

1,1163 


Table  9.-1992  Transfer  Adjusted 
Case  Mix  Index  and  Transfer 
Adjustment  to  Discharges  for 
Capital  Hospital-Specific  Rate 
Redeterminations — Continued 


ProvkJar 

numoar 


13253 

1.1640 

1.1211 

0.9954 

0.9971 

1.4976 

0,9455 

0.8957 

16805 

1,0631 

1,0974 

0.9974 

0.9753 

0.9661 

0.9628  I 

0,9715 

0,9772 

09721 

0.9649 

0,9787 

0,9996 

0,9646 

0  9694 

0,9710 

0,9873 

09868 

09956 

0,9983 

0,9978 

0,9890 

09866 

0,9854 

0,9714 

0,9747 

0,9728 

0,9801 

0,9732 

09845 

0,9868 

0,9660 

0,9985 

09558 

0,9926 

0,8875 

0,9423 

0,9824 

0,9698 

0.9689 

0.9792 

0,9594 

0,9511 

0,9285 

0,9536 

0.9699 

0,9946 

09624 

0,9788 

0.9751 

0,9809 

0,9994 

0.9654 

0.9874 

0.9829 

0.9689 

0.9487 

0,9977 

0,9710 

0.9918 

0,9847 

0,9965 

0,9591 

0.9741 

0.9726 

0,9866 

0.9888 

0,9663 

0,9674 

0.9871 

09965 

0.9659 

0.9824 

0.9995 

0.9934 

0.9642 


280102  ... 
260106  _ 
280107  ... 
28010B  .. 
280109  .. 

280114  .. 

280115  .. 
290003  .. 

290005  .. 

290006  . 

290009  .. 

290010  .. 
290018  . 

290021  ,, 

290022  . 
290032  .. 
300001  .. 
300005 

300006  ,. 

300007  .. 

300008  .. 

300009  . 
300011  ,. 
300012 

300013  ., 

300014  .. 
300016 
300017  . 
300018 

300020  . 

300021  . 

300022  . 

300023  . 

300024  . 
300028  . 
300033 

310001  . 

310002  . 

310003  . 

310005  . 

310006  . 

310008  . 

310009  . 

310010  . 

310011  . 

310012  . 

310013  . 
310014 

310015  . 

310016  . 
310017 
310018 
310019 
310020 
310021 
310022 
310024 
31 0025 
310026 
310027 
310028 
310029 
310031 
310032 
310034 
310036 
310037 
310038 
310039 
310040 
310041 
310042 
310043 


Cost  raponng  parod 


Bagm 


Erx> 


01/01/92 
08«1/91 
11/01/91 
01/01/92 

oa«)i/9i 

08/01/91 

01/01/92 

0901/91 

09/01/91 

01/01/92 

01/01/92 

01/01/92 

10rt31/91 

01/01/92 

10/01/91 

01/01/92 

1001/91 

10/01/91 

10/01/91 

10/01/91 

10/01/91 

10/01/91 

01/01/92 

1001/91 

1001/91 

10O1O1 

10/01/91 

0801/91 

01/01/92 

10O1O1 

10/0101 

01/01/92 

10/01/91 

10/0101 

10O1O1 

10/0101 

01/0102 

01/0102 

010102 

01/01/92 

0101/92 

01/0102 

010102 

010102 

010102 

01/0102 

010102 

0101/92 

010102 

010102 

010102 

010102 

010102 

010102 

010102 

010102 

010102 

010102 

010102 

010102 

010102 

010102 

01O1O2 

010102 

01/0102 

010102 

010102 

010102 

010102 

010102 

010102 

010102 

0101/92 


Transtar 
adiustad 


»sa  rrvx 
indax 


1201/92 
070102 
100102 
120102 
070102 
070102 
120102 
080102 
080102 
123102 
120102 
120102 
090002 
120102 
090002 
120102 
09/3002 
09O(V92 
090002 
090002 
090002 
090002 
1201/92 
090002 

oa'3ao2 

090002 

09/3002 

0701/92 

120102 

Oft'30'92 

09O0/S2 

120102 

090002 

090002 

090002 

090002 

120102 

120102 

120102 

120102 

120102 

120102 

120102 

120102 

120102 

120102 

120102 

120102 

120102 

120102 

120102 

120102 

120102 

120102 

12O102 

120102 

12O102 

120102 

120102 

120102 

1201.02 

120102 

120102 

120102 

120102 

120102 

120102 

1201/92 

120102 

120102 

12-3102 

12/3102 

120102 


Trans'e' 
sOfusi- 
m«ni  10 

dis- 
crarges 


0.8610 

1.1155 

0,9711 

1,0796 

0,6262 

0,9586 

1,0496 

1.6898 

1,1696 

1.0166 

1.5005 

1,1176 

0,9006 

1,5395 

1.6419 

1.3675 

1,2799 

1.2861 

1.1213 

1,1247 

1.2693 

1.1572 

1,2570 

1,3394 

1,2277 

1,3041 

1,2606 

1,2127 

1,2103 

1,2471 

1.1725 

1.094C 

12469 

1.2039 

1.1006 

1,0460 

1,6997 

1  8497 

1,2653 

1  2266 

1  2061 

1.2944 

1,1564 

1,2714 

1.2411 

15827 

1,2836 

1,5492 

1,7109 

1,2410 

1,3421 

1,2392 

1,6755 

1.2396 

1.2729 

1.2160 

1.2406 

1.1817 

1.2971 

1.2847 

1.1591 

1.7776 

2.5415 

1.2594 

1,2332 

1,2269 

1,2193 

1,7697 

1,2935 

1,2163 

1,2614 

1,1912 

1.2329 


0.9195 

0.9691 

09817 

09656 

09615 

0.9677 

0  9757 

0,9987 

C9923 

09637 

0,9968 

09748 

0.9861 

09971 

09991 

09818 

0.9950 

0.9918 

0,9565 

0.9690 

0.9859 

0  9632 

09871 

0.9671 

0.9897 

0  9671 

09664 

0.9761 

09941 

09920 

09868 

09737 

09844 

0.9772 

0,9726 

0.9713 

09994 

09988 

09949 

09679 

0.9943 

09948 

09955 

09935 

09844 

09988 

0,9950 

0  9978 

09990 

09957 

09917 

09950 

09987 

09952 

0,9943 

0,9933 

0,9906 

09902 

0,9973 

0.9961 

0.9786 

0.9972 

0.9980 

0.9909 

09939 

0.9925 

0.9923 

09980 

09957 

0  9969 

0.9959 

09996 

09975 
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Table  9.— 1992  Transfer  Adjusted 
Case  Mix  Index  and  Transfer 
Adjustment  to  Discharges  for 
Capital  Hospital-Specific  Rate 
REDETERMiNATiONS— Continued 


Traralir 

MiMM 

nwiiio 

ProMd<f 

nuntar 

B<g»< 

End 

caMiui 

dto- 
et«rgw 

310044  ... 

oix)V9e 

12/31/82 

12654 

0.9912 

310046  ... 

CIA)  1/92 

12/31/92 

1.2949 

09963 

310047  ... 

01iOVB2 

12/31/92 

1.2757 

09883 

310048  . . 

01/01/92 

12/31/92 

1.2485 

09940 

310049    .. 

01/01/92 

ia'31/92 

1.3287 

09B74 

310060  ... 

1Q/01.'91 

09^3092 

1.1790 

09939 

310051    . 

01/01/92 

12/31/92 

1.2673 

09964 

310052     . 

01/01/92 

12/31/92 

1.2019 

09964 

310054    .. 

01/01/92 

12AJ1/92 

1.2595 

0.9967 

3100,'i6    .. 

01/0 1>« 

12/31/92 

1.1734 

0.9868 

310057    .. 

01/01/92 

12/31/92 

12689 

0.9913 

3ioose  ... 

01/01/92 

12/31/92 

1  1678 

0.9976 

310060    .. 

01/01/92 

12/'31,'92 

1.1739 

09923 

310061   ... 

01/01.'92 

12/31/92 

1  1984 

0  9872 

310062    .. 

01/01/92 

12/31/92 

1.3227 

0.9961 

310063    . 

01/01,'92 

12/31/92 

1.3434 

0.9957 

3'0064 

01/01/92 

12,'31/92 

1.2427 

09696 

310067     . 

01/01/92 

12A31/92 

1.2509 

09917 

310069  ... 

01/01/92 

12A31/92 

1.1773 

0.9854 

310070  ... 

01/01/92 

12/31/92 

1.2868 

09961 

310072  ... 

01/01/92 

12/31/92 

12285 

0.9845 

310073  ... 

01/01/92 

12/31/92 

1  4494 

0  9976 

31M74  ... 

01/01,'92 

12/3t'92 

1  3024 

09912 

310075  ... 

01/01/92 

12/3 1.^92 

1.3066 

0.9952 

310076  . . 

01/01/92 

12/31/92 

1.3200 

0  9975 

310077    .. 

01/01/92 

12/31/92 

1.6279 

09963 

310078  ... 

01/0 1/9C 

12AJ1/92 

1.2270 

0  9978 

310081   ... 

01/01/92 

12^1/92 

1.2380 

09908 

3100ft3    .. 

01/01/92 

12/31/92 

1.2775 

09959 

310084  ... 

01/01/92 

12AJ1/92 

1.2199 

0.9934 

310085  ... 

01/01/92 

12/31/92 

1.2084 

0.9937 

310086  ... 

01/01/92 

12/31/92 

1  2069 

09913 

310087  ... 

01/01/92 

12/31/92 

1.2115 

09645 

310088  ... 

01/01/92 

12/31/92 

1.1564 

09825 

310090  ... 

01/01/32 

12A31/92 

1.1942 

0.9924 

310091   ... 

01/01/92 

12AJ1/92 

1.2336 

09790 

310092    .. 

01/01/92 

12A31/92 

1.3530 

09962 

310093  ... 

01/01/92 

12/31/92 

1.1591 

0.9920 

31X96    .. 

01/01/92 

12/31/92 

19002 

09993 

310105  ... 

01/01/92 

12/31/92 

1.2171 

0.9666 

310106  ... 

01/01/92 

12AJ1/92 

1.3307 

0.9847 

310110  ... 

01/01/92 

12/31/92 

1.2014 

0.9959 

310111  ... 

01/01/92 

12/31/92 

1.2861 

09934 

310112  ... 

01/01/92 

12/31/92 

1.2403 

0.9673 

310113  ... 

01/01/92 

12AJ1/92 

1.2347 

0.9681 

310115  ... 

01/01/92 

12/31/92 

1.1457 

09952 

310116  ... 

01/0  V92 

12/31/92 

1.2471 

0.9961 

310118  ... 

1001/91 

09/30/92 

1.2513 

0.9976 

310120  ... 

tfl/01/92 

12/31/92 

1.1088 

0.99X 

310121  ... 

01/01/92 

12/31/92 

1.1830 

0.96.9B 

320019  ... 

09(D1/91 

08/31/92 

1.4757 

0.9977 

32tXW.1    .. 

01/01/92 

12/31/92 

1.1760 

0.97B3 

320038    .. 

09W1/91 

0^31/92 

12418 

0.9612 

320063    .. 

09(01/91 

08/31/92 

1.2920 

09766 

320067  ... 

01/01/92 

12/31/92 

08450 

0.9680 

330001    .. 

01/01/92 

12-31/92 

1  1625 

0.9901 

.TWXK  ... 

01/01/92 

12/01/92 

1.4424 

0.9977 

330003     . 

01/01/92 

12/31/92 

1  2954 

0.9976 

rvx/M 

01/01/92 

12A31/92 

I.TSAI 

0.9950 

330005    .. 

01/01/92 

12/31.'92 

17356 

0.9988 

330006     . 

01/01/92 

12/3  V92 

1.3471 

0.9957 

330007  ... 

01/01/92 

12/31/92 

1.3378 

0.9962 

xntxx  ... 

01/01/92 

12/31/92 

1  1859 

0.9868 

330009  ... 

01/01/92 

12/3  V92 

1.2959 

099/8 

XWOIO  ... 

01/01/92 

12/31/92 

1.1855 

0.9931 

330011  ... 

01/01/92 

12/31/92 

1.1903 

0.9938 

rwnw  ... 

01/01/92 

12/31/92 

1.6053 

0.9964 

:wooi3  ... 

01/01/92 

12/31/92 

2.0557 

0.9975 

330014  ... 

01/01/92 

12/31/92 

1  4840 

0.9886 

■00016  ... 

01/01/92 

12A31/92 

1.0202 

0.9721 

330019    .. 

01/01/92 

12ni/92 

1.2732 

09943 

330020  ... 

01/01/92 

12/31/92 

10648 

0.9891 

330023  ... 

01/01/92 

12/31/92 

1.1846 

09699 

Table  9 

.—1992  Transfer  Adjusted 

Case 

Mix   Index  and  Transfer 

ADJUSTMENT 

TO  Discharges  for 

Capital   Hospital-Specific 

Rate 

Rede  TERMINATIONS— Continued 

PnjMitw 

Com  mooim^omtot 

rnntm 

Tranttoc 

•diuM- 
mam  10 

dto- 

rutrbm 

B«ein 

End 

CMambi 

^;dM 

ctwrgM 

330024  ... 

01/01/92 

12ni/92 

1.8013 

09998 

330025  ... 

01A31/92 

12/31/92 

1.0709 

09694 

330027  ... 

01A)1/92 

12^31/92 

14942 

09905 

330028  ... 

01/01/92 

12/31/92 

1.3303 

0.9960 

330029    .. 

01/01/92 

12/31/92 

1.1114 

09950 

330030  ... 

01/01/92 

12/31/92 

1.1674 

a9R60 

330033  ... 

01/01/92 

12/31,'92 

1.1601 

OflfifK) 

330034  ... 

01/C1/92 

12^1/92 

1.0494 

09910 

i  330036  ... 

01/01/92 

12/31/92 

1.1736 

09964 

330037  ... 

01/01/92 

12/31/92 

1.0631 

09904 

1  330038  ... 

01/01/92 

12/31/92 

1.1532 

09878 

:noo3fl  ... 

01/01/92 

12/31/92 

0.8611 

09739 

1  330041   ... 

01/01/92 

12/31/92 

1.3579 

09981 

'  330043  ... 

01/01/92 

12/31/92 

12634 

09918 

330044    .. 

01/01/92 

12/31/92 

1.1813 

09928 

330045  ... 

01/01/92 

12^51/92 

1.3783 

09931 

330046    .. 

01/01/92 

12/31/92 

1.5554 

09976 

330047  ... 

01/01/92 

12/31/92 

1.2506 

0.9nft? 

XnCHS  ... 

01/01/92 

12/31/92 

1.2242 

09819 

330049  ... 

01/01/92 

12/31/92 

1.2714 

0.9904 

330053  ... 

01/01/92 

12/31/92 

1.0702 

09919 

330055    .. 

01/01/92 

12/31/92 

1.3605 

09934 

330056  ... 

01/01/92 

12/31/92 

14338 

09967 

330057  ... 

01/01/92 

12/31/92 

1.6471 

09978 

;  330058  ... 

01/01/92 

12/31/92 

1.2994 

09938 

330059  ... 

01/01/92 

12AJ1/92 

1.4774 

09991 

330061   ... 

01/01/92 

12/31/92 

13460 

0.9945 

;  330062  ... 

01/01/92 

12/31/92 

1.0877 

0.9769 

i  ;<)0064  ... 

01/01/92 

12/31/92 

1.3396 

0.9986 

1  33(X)6fi  ... 

01/01/92 

12/31/92 

1.1680 

0.9937 

,  330066  ... 

01/01/92 

12/31/92 

1.2485 

0.9955 

;  330067  ... 

01/01/92 

12A31/92 

1.3153 

0.9856 

;<*0072  ... 

01/01/92 

12/31/92 

1.3479 

09959 

330073  ... 

01A)1/92 

12A31/92 

1.1897 

0.9692 

330074  .„ 

01/01/92 

12/31/92 

1.2462 

O9902 

330075  ... 

01/01/92 

12/31/92 

1.0599 

0.9894 

^30078  ... 

01/01/92 

12^31/92 

1.3716 

0.9980 

,  330079  ... 

01/01/92 

12/31/92 

1.1660 

0.9696 

,  330082  .  . 

01/01/92 

12/31/92 

1.2104 

09921 

'  330064  ... 

01/01/92 

12/31/92 

09685 

0.9852 

3300aS  ... 

01/01/92 

12^1/92 

v.Tfia,') 

0.9919 

330066  ... 

01/01/92 

12/31/92 

1.3094 

0.9958 

■xvoea  ... 

01/01/92 

12/31/92 

10924 

0.9788 

330090  ... 

01/01/92 

12/31/92 

1.7046 

0.9960 

330091   ... 

01/01/82 

12/31/92 

1.3586 

0.9955 

330092  ... 

01/01/92 

12/31/92 

1.0315 

09784 

330094  ... 

01/01/92 

12/31/92 

1.2037 

0  9830 

.\10095  ... 

01/01/92 

12AJ1/92 

1.2444 

09982 

'  ,330097  ... 

01/01/92 

12/31/92 

1  2034 

0.9848 

'  330100  ... 

01/01/92 

12/31/92 

06796 

0.9974 

:  330101  ... 

01/01/92 

12m /92 

1.6524 

0.9970 

;  330102  ... 

01.'01/92 

12A31/92 

1.3112 

0.9974 

i  330103  ... 

01/01/92 

12/31/92 

1.2047 

09815 

1  330104  ... 

01/01/92 

12/31/92 

1.3418 

0.9951 

!  330106  ... 

01/01/92 

12/31/92 

1.5912 

0.9993 

1  ,^^0107  ... 

01/01/92 

12/31/92 

1.1950 

0.9839 

330108  ... 

01,'01/92 

12/31/92 

1.2092 

0.9925 

330111   ... 

01/01/92 

12/31,'92 

1  1360 

09806 

330114  ... 

01/01/92 

12^31/92 

09748 

0.9784 

330115  ... 

01/01/92 

12/31/92 

1.2699 

0.9834 

330116  ... 

01/01/92 

12^1/92 

0.9466 

09456 

330118    .. 

01/01/92 

12/31/92 

1.5841 

0.9968 

1  330119  ... 

01/01/92 

12/31/92 

1.6307 

0.9988 

3:«121  ... 

01/01/92 

12/31/92 

0:9720 

0.9658 

330122  ... 

01/01/92 

12/31/92 

1.3167 

0.9945 

330125  ... 

01/01/92 

12/31/92 

1.7546 

0.9976 

330126  ... 

01A)1/92 

12^1/92 

1.1731 

09917 

330132  ... 

01/D1/92 

12/31/92 

1.1881 

0.9766 

330133  ... 

01/01/92 

12/31/9? 

1.3016 

09964 

330135  ... 

01A)1/92 

12^1/92 

1.2544 

09782 

330136  ... 

01/01/92 

12/31/92 

1.2578 

09933 

330140  ... 

01/01/92 

12/31/92 

1.6783 

09996 

330141   ... 

01/01/92 

12/31/92 

1.2982 

09962 

Table  9.— 1992  Transfer  Adjusted 
Case  Mix  Index  and  Transfer 
Adjustment  to  Discharges  for 
Capital  Hospttal-Specific  Rate 
Redeterminations— Continued 


Com  MportbtQ  partod 

•dMMd 

CM*  (MX 
Mil 

■dMt- 
inanlto 

db- 
ohargM 

Pmtatf 
numMr 

B^ya 

End 

330144  ... 

01/01/92 

12/31/92 

1.0131 

0.9810 

330148    .. 

01/01/92 

12/31/92 

09951 

0.9706 

.330151  ... 

01/01/92 

12/31/92 

1.0967 

0Jf767 

330152  ... 

01/01/92 

12^1/92 

1.4173 

0J863 

330153  ... 

01/01/92 

12/31/92 

1.5776 

0.9854 

330154  ... 

01/01/92 

12/31/92 

1.4514 

0.9989 

330157  ... 

01/01/92 

12/31/92 

1.2577 

0.9944 

330158  ... 

01/01/92 

12/31/92 

1.3111 

0.9944 

330159  ... 

01/01/92 

12/31/92 

1.3192 

0.98S3 

330160  ... 

01/01/92 

12/31/92 

1.4567 

0.9968 

330161   ... 

01«1/92 

12/31/92 

0.9622 

0.9961 

330162  ... 

01/01/92 

12/31/92 

1.2996 

0.9918 

330163  .. 

01/01/92 

12m /92 

1.1442 

0.9910 

330164  . . 

01/01/92 

12/31/92 

1.3646 

0.9945 

330166  ... 

01/01/92 

12/31/92 

0  9329 

09696 

330167  ... 

01/01/92 

12^1/92 

15331 

0.9966 

330169  ... 

01/01/92 

12rj1/92 

1.3841 

0.9968 

330171   ... 

01/01/92 

12A31/92 

1.2977 

0.9966 

330175  ... 

01/01/92 

1201/92 

1.0771 

0.9937 

330179  ... 

01/01/92 

12/31/92 

0.8890 

0.9815 

330180  ... 

01/01/92 

12/31/92 

1.1933 

09958 

330181   .. 

01/01/92 

12^1/92 

1.2740 

09939 

330182  ... 

01/01,'92 

12«l/92 

2.3619 

0.9987 

330183  ... 

01/01/92 

12/31/92 

1.3509 

09955 

330184  . . 

01/01/92 

12/31/92 

1.3151 

09935 

330185  . . 

01/01/92 

12/31/92 

1.1968 

09909 

330186  .  . 

01/01/92 

12/31/92 

1.0760 

09847 

330188  ... 

01/01/92 

12/31/92 

1.2259 

09953 

330188  ... 

01/01/92 

12/31/92 

08364 

1.0000 

3.30191  ... 

01/01/92 

12A31/92 

1.2482 

09971 

330193  .. 

01/01/92 

12/31/92 

1.3500 

0.9968 

3,30194  ... 

01/01/92 

12A31/92 

1.7910 

09981 

330195  ... 

01*01/92 

12/31/92 

1.5769 

09986 

330197  ... 

01/01/92 

12AJ1/92 

1.0413 

09820 

330198  ... 

01/01/92 

12A31/92 

1.3714 

0.9951 

3.T0201   ... 

01/01/92 

12/31/92 

1.4678 

0.9994 

3,30203  ... 

01/01/92 

12AJ1/92 

1.3755 

0.9967 

.330206  ... 

01/01/92 

12^1/92 

1.1507 

0.9622 

.\3020e  ... 

01/01/92 

12/31/92 

1.1943 

09933 

330209  ... 

01/01/92 

12/31/92 

1.2446 

0.9829 

330211  ... 

01/01/92 

12/31/92 

1.1607 

0.9876 

330212  ... 

01/01/92 

12/31/92 

1.1982 

0.9963 

330213  ... 

01/01/92 

12/31/92 

1.0779 

0.9706 

.\10214  ... 

01/01/92 

12/31/92 

1.6605 

0.9994 

.^30?15  ... 

01/01/92 

12/31/92 

1.1896 

0.9895 

3.30218  ... 

01/01/92 

12/31/92 

1.2769 

09885 

3.30219  ... 

01/01/92 

12/31/92 

1.5206 

0.9978 

3.30221  ... 

01A)1/92 

12/31/92 

1.2242 

0.9947 

XmS22  ... 

01/01/92 

12/31/92 

1.2172 

0.9746 

330223  ... 

01/01/92 

12/31/92 

1.0544 

09622 

3.30224  ... 

01/01/92 

12/31/92 

1.2362 

0.9929 

,^30225  ... 

01/01/92 

ia'31/92 

1.2320 

0.99.S9 

330226  ... 

01/01/92 

12/31/92 

1.2783 

09922 

.330229  ... 

01/01/92 

12/31/92 

1.2296 

0.9829 

330230  ... 

01/01/92 

12/31/92 

1.5137 

0.9939 

330232  ... 

01/01/92 

12*31/92 

1.2527 

0  9966 

3.30233  ... 

01/01/92 

12/31/92 

1.5033 

0.9980 

330235  ... 

01/01/92 

12/31/92 

1.1588 

0.9960 

330236  ... 

01/01/92 

12/31/92 

1.,35n4 

0.9964 

330238  ... 

01/01/92 

12/31/92 

1.1186 

0.9848 

330239  ... 

01/01/92 

12/31/92 

1.1723 

0.9961 

330241   ... 

01/01/92 

12^1/92 

1.8625 

0.9965 

330242  ... 

01/01/92 

12/31/92 

1.2945 

0.9950 

330245  . . 

01/01/92 

12/31/92 

1.2543 

0.9889 

330246  . , 

01/01/92 

12/31/92 

1.2027 

0.9911 

330247  ... 

01/01/92 

12ni/92 

0.6823 

0.9986 

330249  ... 

01/01/92 

12/31/92 

1.2668 

0.9948 

330250  ... 

01/01/92 

12/31/92 

1.2236 

09961 

330252  ... 

01/01/92 

12ni/92 

0.9576 

0.9348 

330254  . . 

01/01/92 

12^1/92 

0.9927 

0.9827 

330258  ... 

01/01/92 

12/31/92 

1.2801 

0.9906 

:«)?59  ... 

01/01/92 

12/31/92 

1.3661 

0.9946 

330261  ... 

01/01/92 

12C31/92 

1.2340 

0  9935 
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Table  9.-1982  Transfbi  adjusted 
Case  Mix  Index  and  Transfer 
acxiust1ib4t  to  discharges  for 
Capttal  Hospital-Specihc  Rate 
Redeterminations— Continued 


Table  9.— 1992  Ttwen^n  adjusted 
Case  Mix  Index  and  Transfer 
Adjustment  to  Discharges  for 
Capital  Hospital-Specific  Rate 
Redeterminations — Continued 


PimMv 

nymtar 

BiQK 

En« 

caMmdi 

kidn 

dto- 

330263  .- 

01/0  Vt2 

1^1/92 

1.0625 

0.9832 

330264  .- 

01AVt2 

120W 

1.2262 

0.9872 

330265  .» 

0M)VK 

1201/82 

12677 

0.9894 

330267  .. 

01AV82 

12^1/92 

1.2644 

0J94S 

330266  ... 

OUOVM 

12/31/92 

1.0670 

0.9530 

XWK  ._ 

eUDW 

1MV92 

1930? 

0.9946 

330273  .. 

01/OVI2 

12/31/92 

1.3190 

0.9670 

33Q27S  .- 

01/0  V9e 

1201/92 

1.2640 

0.9977 

.13(»76  .. 

01/0  VK 

12/3  V92 

1.2364 

0.9888 

330277  .- 

ewDvae 

12/31/92 

1  1747 

0.9820 

330279  .. 

01/0  V9e 

1201/92 

1.2664 

0.9864 

330281  .- 

01/0  V92 

120V92 

05608 

1.0000 

330285  .. 

01/01/92 

120^92 

1  6613 

0.9683 

330286  .. 

OV0V92 

12^31/92 

1.-«» 

0.9947 

330288  .- 

01/C1/92 

12«1/92 

1JJ106 

0.9641 

330290  .. 

01/0V92 

ia31,'92 

1.7578 

0.9988 

330293  .. 

01A31/92 

12/'31/92 

1.1648 

0.9940 

330304  ._ 

01/01/92 

12/3t'&2 

1.2557 

0  9021 

330306  .- 

01/01/92 

12«V92 

1.3857 

0.9980 

330307  .. 

01/01/92 

12«1/92 

1.2278 

0.9801 

33U306  ._ 

01/01/92 

12/31/92 

12536 

0.9942 

330300  ~ 

01/0  V92 

12.'31>'92 

1.2225 

0.9824 

3303U  .- 

0MOV32 

12/3V'92 

1.2416 

0.9046 

3303*5  ._ 

01/01/92 

12/31/32 

1.1629 

09017 

330316  .- 

01/01/92 

12/31/92 

1.2485 

a9837 

330327  ... 

81/01/82 

12/31/92 

0.9073 

a9773 

330331  .. 

01/01/92 

iaai,'82 

12267 

0J03B 

01A)V92 

12A31/92 

12329 

0.9952 

330333  ... 

01/01/92 

1^31.'^^ 

1.2617 

0J964 

330336  .- 

01/01/92 

12A31/92 

1.3219 

0M58 

33U338  .. 

01/01/92 

12*3V92 

1.1616 

0.9054 

330339  .- 

01/01.'92 

12/31/92 

0.7386 

a9633 

330340  .- 

01/01/32 

12/31''92 

1.1554 

0.9673 

330360  .. 

01/01/92 

12/31/92 

1.8039 

0.9088 

330353  .- 

01/01/92 

12,'31/92 

1.1972 

0J033 

3303S7  .. 

01/01/92 

12/31/92 

1.3621 

0.9920 

330359  .- 

01/01/92 

iz-svas 

09106 

0.9G06 

330372  .. 

01/01/92 

12,'31/92 

1.2644 

0JS31 

330381  .- 

01/01/92 

12/31>32 

1.2519 

0.9890 

330386  .. 

01.^1/92 

1Z31/92 

1.1400 

0.9rj7 

3:««7  ._ 

01/01/92 

12;31.'92 

0.8939 

10000 

sjujaa ... 

01/01/32 

12.3V92 

1.8829 

C.9958 

330390  .- 

01A}1/92 

1^31/92 

1.2283 

0.9960 

330393  ... 

01/0  V92 

12/31/92 

1.6220 

0.9983 

330394  . . 

01/01/92 

li'SI/aZ 

1.4257 

a9981 

330335     . 

01/01/92 

12/3i.'32 

1.3711 

0.9877 

330397  .- 

01/01/92 

12/31.-92 

1.3349 

0.9961 

330396  .- 

OI/OV'92 

12/31/92 

1.1771 

0.9821 

330399  ... 

01/01/92 

12A31.'92 

1.9448 

OMBB 

340001  ... 

1Q«)1/91 

003092 

1.3303 

0.9824 

34nnop  ... 

ioroi/9i 

0W3O92 

1.8311 

OJH/S 

340003  . . 

10«1/91 

09OO92 

1  1683 

03568 

340004  ... 

1001/91 

0»3O92 

1.4036 

0.997U 

340005  ... 

1Q«)V91 

09/3092 

1.1612 

0J749 

340006  .. 

1QWV91 

Oft'3092 

1.1677 

03448 

340007  ... 

1Qf01/91 

0»3O92 

1.1553 

03702 

340008  ... 

10(0  V91 

09^3092 

1  1280 

0J754 

340009  ... 

10/01/91 

oa/xm 

1.1606 

03914 

340010  ... 

09r2»91 

10D3«2 

1.3195 

0.9787 

340011  ... 

1Q«)1«1 

09^3092 

1.0619 

0.872D 

340012  ... 

1001/91 

09^3092 

1.0947 

03839 

940013  ... 

1001/91 

09r3O92 

1.2450 

03728 

340015  .„ 

10D1/91 

0W3O92 

1.2341 

03780 

340016  ... 

10«31/B1 

09r3O92 

1  1150 

09601 

340017  ... 

1001/91 

09ir3O92 

1.2899 

03876 

340018  ... 

100  V91 

09^3092 

1.1840 

0.9801 

340021  ... 

1O01/91 

09^3092 

1.2316 

09885 

340022  ... 

i(yoi/9i 

0»3O92 

1.0689 

0.9629 

340023  ... 

01/01/92 

1»3V92 

1.2484 

0.9891 

S400M  ... 

1O01/S1 

oa«y92 

1.2425 

0.9595 

940025  ... 

low  1/91 

09100/92 

I.KKK 

0.9629 

940077  ... 

10D1/91 

09OO92 

1.1513 

0.9920 

940088  .. 

1  10^1/91 

1  09ir3O92 

1.4270 

09831 

940031  .. 
340094  ... 
940036  .- 

940036  .. 

940037  .. 

940038  .. 
940038  .. 

940040  .. 

940041  .. 

940042  .. 
940044  .. 
340046  .. 

340048  . 

340049  .. 

340050  . 

340051  .. 

340052  .. 
940053  .. 
340054  .. 

:  340055  .. 
1340060  .. 
1340063  .. 

340064  .. 

940065  .. 
1940067  .. 

340068  .. 
1340068  . 
I  340070  . 

340071  . 

340072  . 
940075  . 
340080  . 
340064  . 
340085  . 

340087  . 

340088  . 

340089  . 

340090  . 

340091  . 

340093  . 

340094  . 

340096  . 

340097  . 

340098  . 

340099  . 
340101  . 

340104  . 

340105  . 

340106  . 

340107  . 
340109  . 
340111 
340112 
340113 
340114 
340115 
9401t9 
340120 
940121 
940122 
340123 
940124 
940125 
340126 
340127 
340129 
340130 
340131 
340132 
340133 
940141 
940142 
340145 


CM 


tr4 


100  V91 

ion  1/91 

1001/91 
MM>V91 
tODV91 
K)/DV91 
1O0V91 
10DV91 
1O0V91 
1001/91 
1001/91 
10D1/91 
1001/91 

iorai/'9i 

1(V01/91 
10OV91 
10/01/91 
1O01/91 
1O0V91 
1001/91 
1O0V91 
10101/91 
1001/91 
10/01/91 
10«V91 
t0OV91 
1O01/91 
1Q01/91 
1001/91 
1001/91 
1001/91 
1001/91 
1001/91 
1001/91 
1001/91 
1Q/DW1 
10/01/91 
10/D1''91 
1001/91 
1001/91 
1001/91 
1O01.'91 
10/01/91 

oa^a'gi 

1001/91 
01/D1/92 
10/01/91 

iafoi/9i 

10/01/91 
01/01/92 
10/01/91 
1001/91 

loroi.'gi 

1001/91 
10«1/91 
10D1/91 
1001/91 
1001/91 
1001/91 

looi-gi 
loot-gi 

10DW91 
10/01/91 
10/01/91 
10/01.'91 
1001/91 
too  1/91 

^0K\f9^ 

1001/91 
1001/91 
1O0V91 
10/01/91 
100  V91 


0»3O92 
0»3O92 
0W3O92I 

oa/?Q« 

0ai3O92 

08OO92 
06IOO92 
08^3092 

08^3092 
08^3092 
0a'3O92 
0^3092 
09^3092 
09/3092 
0a/3O92 
09CXy92 
09/30/92 
003092 
09/30^ 
09/30»2 
09r3O92 
09*3092 
08/3092 

e9«y92 

0»3O92 

09ir3O92 

08tr3O92 
090092 
09^13092 

oariOi'sz 
oa«y92 

003092 

083092 
09/3092 
093092 
093092 
08/3032 
093092 
0330^2 
093092 
09QOS2 
093092 
C9/2092 
09i3O92 
1Z31AD2 

oaoo's? 

093O92 
081^3082 
12/31-"92 
093032 
09i3OS2 
09/3092 
093092 
093092 
093092 
09I3O32 
09nO92 
0»3Q^ 
093a"92 
09.30/32 
0»3O92 

oagow 

09^3092 
0Si30ra2 
043092 

C93092 

C9nor92 

C93092 
093092 
09/3092 
09/3092 
093092 


Tranalar 


1.0886 

12176 

10825 

1  1856 

1.2547 

1.2257 

1  2778 

1.7860 

1.2310 

1.1433 

1.0610 

0.9931 

1.2343 

0.6791 

1  1977 

1  1897 

1.0730 

1.5648 

1i)527 

1.2093 

1.1350 

1.0188 

1.>056 

1.2285 

1.1193 

1.2994 

1.7634 

1.2492 

1.0749 

1.0742 

1.1810 

1.0880 

1.0521 

1.2701 

1.1957 

1.2183 

0.9456 

1.1340 

1.6709 

1.0531 

13615 

1.1727 

1.0310 

1.6374 

1.1799 

CS984 

C.9596 

1J428 

1.1225 

1.2604 

131 63 

1.1943 

1.0616 

1.9493 

1,4635 

1.4767 

1.2858 

1.0893 

1.C371 

1.0C30 

1.1485 

1.0B42 

1.4541 

13594 

1.1979 

1.3007 

1.3825 

1.3316 

14253 

1.1228 

1.5680 

1.1905 

1.3136 


Table  9.— 1992  Transfer  Adjusted 
Case  Mix  Index  and  Transfer 
adjustment  to  discharges  for 
Capital  Hospital-Specific  Rate 
Reoethvuhnatkdns— Continued 


03748 
03836 
03781 
03766 

0.9926 
0.9719 
0.9612 
0.9982 
03697 
03768 
0.9719 
0.9645 
03093 
1.0000 
09722 
03761 
0.9683 
0.9093 
0.9685 
03847 
03638 
03671 
0.9734 

a96ao 

03792 

03758 

0.9040 

0.9708 

03556 

03812 

03861 

0.9632 

03831 

03857 

03866 

03757 

03628 

0.955S 

03991 

03856 

03B24 

03665 

03555 

03976 

03760 

0.9652 

03704 

03671 

03833 

0.9747 

03842 

09614 

C3596 

0.9991 

0.9S9C 

0.9970 

0.9763 

0.9692 

0.9702 

0-9361 

0.9693 

0.9637 

0.9941 

0.9806 

0.9638 

0.9791 

0.9795 

0  9684 

09582 

0.9685 

09984 

03758 

09686 


940148  _ 
9««47  -. 
9401  SI  ... 
940158  - 
940182  „ 
340186  .. 
940186  .- 
360004  „ 
350007  „ 
3680*5  - 
3S00I6  „ 
350016  _ 
350018  .. 
350020  ... 

350023  ~ 

350024  ... 
350027  ... 
350033  ... 
350038  .- 

350041  _ 

350042  „ 
3S00S1  .. 
350055  ... 
350086  .. 
380001  ^ 
360002  .- 
360007  .. 
36000S  . 
360010  .. 

360012  .. 

360013  .. 

360015  - 

360016  .. 

360018  .^ 

360019  .. 

360020  . 

360021  - 

360024  .. 

360025  .. 

360026  .. 

360027  .. 
360030  . 
36X32  .. 
360034  .. 
360036 
360037  . 
360038 
360039  . 

360041  . 

360042  . 
360044  . 
360046 
360047  . 
360049 
360050 
360051  . 

360055  . 

360056  . 

360057  . 


Cam 


380063 
360064  . 
360005 
360086 

360067 
360068 
360089 

360070 
3600T1 
360072 
360074 
36007S 
360076 


End 


uyoi/91 

1O06/91 

1001/91 

10D1/91 

01/01/92 

1O01«i 

10D1/91 

10/01/91 

10D1/91 

01/01/92 

01/01/92 

10/01/91 

01/01/92 

10«1/91 

01/01/92 

10/01/91 

1001/91 

01/01/92 

01/01/92 

01/01/92 

01/01/92 

01/01/92 

01«1/92 

1001/91 

01/01/92 

01/01/32 

01/01.'92 

Ol/Cli'92 

01/01/92 

01/01.'92 

01/01/92 

01/01/52 

01/01/92 

01/01/92 

01/01/92 

01/D1.'92 

01/01/92 

01/01/92 

01-T)1,'92 

01/01/92 

01/01/92 

01/01/92 

01/01.'92 

01/01/92 

01/01,'92 

01/01.'92 

01/01/92 

01/01/92 

01/01/92 

01/01/92 

01/0l-'92 

01/01/92 

01/01/92 

01/01/92 

01/01/92 

01/01/92 

01/01/92 

01/01."92 

01AJ1/32 

01/01/S2 

01/D1<'92 

01/01/92 

01/01/92 

01/01/92 

01/01/92 

01/01/92 

01/01.'92 

01/01/92 

01/01/92 

01/01/92 

10/01.'91 

01/01.'92 

01/01/92 


003092 

tOD4/92 
09/3092 
093092 

12/31/92 
09/3092 
0^3032 
093092 
09/3032 
12^31/92 
12/31/92 

oa3<y92 

l2i31/92 

043092 

12/31/92 

093Qr92 

093092 

12'31.'92 

12/31.'92 

12/31/32 

12/31/32 

12/31.'92 

12/31/92 

093092 

12A31/92 

12/31/92 

12/31/92 

12/31/92 

12/31/92 

12/31/9? 

12/31.'32 

12/31/32 

12/31/92 

12A3V92 

12/31/32 

12/31/92 

12/31/32 

12/31/32 

12/31/92 

12/31/S2 

12/31/32 

12/31/92 

12/31/32 

12/31/92 

12/31/92 

12/31/92 

12A31/92 

12/31,'32 

12/31/32 

1231/32 

IZGI.TO 

12/31/32 

12/31/92 

12/31.'32 

12/31/92 

12/31/92 

12/31.'92 

12/31/92 

12/31/92 

12/31/32 

12/31/92 

12/31/32 

12/31/92 

12/31/92 

IZ/SI.W 

12/31/32 

12/31.'92 

1231/92 

1201/92 

12m.-92 

0930«2 

12/31/92 

12/31/92 


WCM  ID 

cfMrgn 


1.0421 

13924 

1.1762 

1.1500 

13638 

14162 

03680 

1.8993 

1.0530 

1  5322 

0.9350 

1.02C2 

15679 

13204 

0.9744 

1.0449 

0.9851 

0.6587 

1.1091 

a9990 

1.0134 

0.9811 

0.9324 

08568 

1.2559 

1.1500 

1.1104 

1.3291 

1  1607 

1  2662 

10685 

14796 

1.4936 

1.4812 

13150 

13992 

1.2206 

13470 

1.1544 

1.1384 

1.5476 

1  1567 

1  1422 

1.1390 

13041 

2.0310 

1.5149 

13677 

13394 

1  1099 

1  0736 

1.1474 

1.0719 

139C7 

13432 

1.5045 

13006 

13856 

03790 

1.5255 

1.1889 

1.4854 

13658 

1.2578 

13808 

13481 

1.0135 

1.5157 

1.2869 

1.1486 

13322 

1.4634 

1.3168 


03692 

0.9821 

03841 

03727 

03838 

03885 

1300C 

03991 

03753 

03872 

0.9624 

03814 

03958 

03608 

0.9531 

0975C 

0.96ie 

C366e 

0.9679 

C.9736 

03873 

0.9830 

C.8209 

C.9e63 

09916 

0.9698 

0.9855 

0  9673 

0.9776 

08883 

0  9772 

0.9886 

09986 

0.9386 

a98S3 

09944 

0.9856 

0.9900 

03850 

09928 

0.9978 

0.9735 

08747 

C.9572 

0.9821 

0.9920 

0.9985 

0.9924 

0.0913 

C.9549 

0.9702 

C.9748 

0.9666 

0.9937 

0-9504 

09S71 

09901 

09861 

19671 

0.9952 

0.9678 

C9954 

C.9644 

0.9858 

03837 

03990 

09544 

0  9947 

0-9779 

C-9732 

C.9941 

0.996C 

09677 
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Table  9.— 1992  Transfer  Adjusted 
Case  Mix  Index  and  Transfer 
Adjustment  to  Discharges  for 
Capital  Hospital-Specific  Rate 
Redeterminations— Continued 


CoA  ivportfeiQ  pvtod 

TriMiv 
•dMMd 
caw  mix 

MM    ' 

Jrmmtm 

•dluM- 
mtnlio 

dto- 

Piovktor 
numtar 

BM* 

End 

360077  ... 

01/01/92 

12/31/92 

1.4310 

0.9967 

360078  ... 

01/D1/92 

1201/92 

1.2902 

0.9887 

360079  ... 

01/01/92 

12/31/92 

1.6702 

0.9989 

360060   .. 

01/01/92 

12/31/92 

1.1923 

0.9937 

360061  ... 

01A)1/92 

12^1/92 

1.3096 

0.9960 

160062 

01/01/92 

12AJ1/92 

1.2854 

0.9698 

3600AT  ... 

01^1/W 

12/31/92 

1.2466 

0.9646 

360064    .. 

01/01/92 

12^1/92 

1..M?ft 

09949 

360066  ... 

01/01/92 

12/31/92 

1.3574 

0.9668 

360067  ... 

01/01/92 

12/31/92 

1.3647 

0.9668 

360068  ... 

01/01/92 

12/31/92 

1.1591 

0.9758 

360089  ... 

01.«01/92 

12^1/92 

1.0965 

0.9712 

360091   ... 

01/01/92 

12/31/92 

1.2534 

0.9684 

.'V>0092  ... 

01/01/92 

12/31/92 

1.1457 

0.9726 

360093  ... 

01/01/92 

12/31/92 

1.2550 

0.9601 

360094  ... 

01^1/92 

12/31/92 

1.2065 

0.9960 

360095  ... 

01/01/92 

12A31/92 

12824 

0.9861 

360096  ... 

01/01/92 

12/31/92 

1.0981 

0.9662 

360096  ... 

01/01/92 

12/31/92 

1.3980 

0.9906 

360099  ... 

10*01/91 

09i^30«2 

1.0659 

0.9735 

360100  ... 

01/01/92 

12/31/92 

1.2883 

0.9898 

360101  ... 

01/01/92 

12/31/92 

1.7042 

0.9874 

360102  ... 

01/01/92 

12/31/92 

1.2667 

0.9903 

360103  ... 

01/01/92 

12>31/92 

1.3262 

0.9970 

360104  ... 

01/01/92 

12/31/92 

0.9194 

0.9919 

360106  ... 

01/01/92 

12/31/92 

1.1369 

0.9672 

360107  ... 

09(01/91 

06.31/92 

1.1149 

0.9694 

360106  ... 

01/01/92 

12/31/92 

1.0176 

0.9600 

360109  ... 

01/01/92 

12/31/92 

1.0674 

0.9725 

360112  ... 

01/01/92 

12/31/92 

1.6766 

0.9991 

360113  ... 

01/01/92 

12/31/92 

1.3060 

0.9924 

360114  ... 

01/01/92 

12A31/92 

1.0617 

0.9786 

360115  ... 

01/01/92 

12/31/92 

1.2183 

0.9883 

360116  ... 

01/01/92 

12/31/92 

1.0540 

0.9604 

360118  ... 

01/01/92 

12/31/92 

1.2386 

0.9642 

360119  ... 

01/01/92 

12/31/92 

1.2301 

0.9902 

360120  ... 

01/01/92 

12/31/92 

0.8202 

1.0000 

360121   ... 

10/01/91 

09/30fl2 

1.2751 

09783 

360122  ... 

01/01/92 

12A31/92 

1.3295 

0.9917 

360123  ... 

01/01/92 

12A31/92 

1.2116 

0.9915 

360124  ... 

01/01/92 

12/31/92 

1.2214 

0.9878 

360125  ... 

01/01/92 

12/31/92 

1.0791 

0.9765 

360126  ... 

01/01/92 

12/31/92 

1.2388 

0.9912 

360127  ... 

01A>1/92 

12/31/92 

1.0562 

0.9754 

360128  ... 

01/01/92 

12/31/92 

1.0543 

0.9619 

360129  ... 

01/01/92 

12/31/92 

1.0223 

0.9648 

3601M  ... 

01/01/92 

12AJ1/92 

1.1294 

0.9686 

360131   ... 

01/01/92 

12/31/92 

1.2096 

0.9658 

360132  ... 

01/01/92 

12/31/92 

1.2199 

0.9892 

360133  ... 

01/01/92 

12/31/92 

1.4237 

0.9957 

360135  ... 

01/01/92 

12/31/92 

1.1422 

0.9676 

360136  ... 

01A)1/92 

12/31/92 

1.0894 

0.9178 

360137  ... 

01/01/92 

12/31/92 

1.5592 

0.9966 

360139  ... 

01/01/92 

12>31/92 

1.0080 

0.9419 

360140  ... 

01/01/92 

12/31/92 

1.0259 

0.9816 

360141   ... 

01^1/92 

12-31/92 

1.4459 

0.9982 

360142  ... 

01/01/92 

12/31/92 

0.9856 

0.9551 

360143  ... 

01/01/92 

12/31/92 

1.2874 

0.9921 

360144  ... 

01/01/92 

12A31/92 

1.2738 

0.9904 

360145  ... 

01/01/92 

12A31/92 

1.5562 

0.9965 

360147  ... 

i(yoi/9i 

09/30/92 

1.1781 

0.9696 

360148  ... 

01/01/92 

12/31/92 

1.1971 

0.9671 

360149  ... 

01T)1/92 

12/31/92 

1.1108 

0.9682 

360150  ... 

01/01/92 

12m /92 

1.2532 

0.9878 

360151  ... 

01/01/92 

12/31/92 

1.3S15 

0.9882 

360152  ... 

01/01/92 

12A31/92 

1.4960 

0.9073 

360153  ... 

01/01/92 

12/31/92 

1.1847 

0.9630 

360154  ... 

01/01/92 

12/31/92 

1.0782 

0.9756 

360155  ... 

01/01/92 

12/31/92 

1.3238 

0.9934 

360156  ... 

10«)1/91 

09irXV92 

1.1299 

09735 

360159  ... 

01/01/92 

12AJ1/92 

1.1973 

0.9743 

360162    .. 

01A)1/92 

12/31/92 

1.2116 

0.9904 

360163  ... 

01/01/92 

12/31/92 

1.7238 

0.9966 

Table  9.— 1992  Transfer  Adjusted 
Case  Mix  Index  and  Transfer 
Adjustment  to  Discharges  for 
Capital   Hospital-Specific   Rate 

REDETERMINATIONS^-Continued 


Com  v^XNtlnQ  period 

mmm 

CM*  mix 

IndK 

7mt»m 
nwnlto 

OhftTQM 

Ptw^dif 

rwntar 

B«gin 

End 

360164  ... 

01/01/92 

12/31/92 

0.9228 

0.9806 

36016S  ... 

11/01/91 

10^1/92 

1.0648 

0.9764 

360166  ... 

01/01/92 

12/31/92 

1  1530 

0.9888 

360169  ... 

01/01/92 

12/31/92 

1.0676 

0.9350 

360170  ... 

01/01/92 

12/31/92 

1.1382 

0.9722 

360172  ... 

01A)1/92 

12/31/92 

1.3950 

0.9633 

360174  ... 

01/01/92 

12A31/92 

1.1901 

0.9636 

380175  ... 

01A)1/82 

12/31/92 

1.1445 

0.9737 

360178  ... 

01/01/92 

12/31/92 

1.2475 

0.0767 

360177  _. 

01/01/92 

12/31/92 

1.2729 

0.0674 

360179  .„ 

12/2a«1 

12/27/92 

1.2504 

0.9952 

360180  ... 

01/01/92 

12/31/92 

2  1939 

0.9966 

360184  ... 

01/01/92 

12/31/92 

0.7996 

0.9503 

360186  ... 

01/01/92 

12/31/92 

1.2301 

0.9561 

360188  .„ 

01/01/92 

12/31/92 

1.0577 

0.9697 

360189  ... 

01/01/92 

12/31/92 

i.oaso 

0.9846 

360192  ... 

01/01/92 

12/31/92 

1.3418 

0.9922 

360193  ... 

01/01/92 

12/31/92 

1.3367 

0.9925 

360194  ... 

10rt)1/91 

09/30(92 

1.1461 

09779 

360195  ... 

01/01/92 

12/31/92 

1.2020 

0.9558 

360197  ... 

01/01/92 

12/31/92 

1.1992 

0.9431 

360200  ... 

01/01/92 

12/31/92 

1.1345 

0.9590 

360203  ... 

01/01/92 

12/31/92 

1.1392 

09754 

360204  ... 

01/01/92 

12/31/92 

1.2556 

0.9875 

360210  ... 

01/01/92 

12m /92 

1.1477 

0.9817 

360211  ... 

01/01/92 

12/31/92 

1.1837 

0.9893 

360212  ... 

01/01/92 

12/31/92 

1.4474 

0.9067 

360213  ... 

01/01/92 

12/31/92 

1.1295 

0.9787 

360218  ... 

01/01/92 

12/31/92 

1.3028 

0.9831 

360230  ... 

01/01/92 

12/31, '92 

1.3347 

0.9916 

360231  ... 

01/01/92 

12/31/92 

1.0903 

0.9755 

360232  ... 

01/01/92 

12/31/92 

1.0782 

0.9770 

360234  ... 

01/01/92 

12/31/92 

1.2893 

0.9928 

360236  ... 

01/01/92 

12/31/92 

1.1713 

0.9893 

360239  ... 

01/01/92 

12/31/92 

1.1713 

0.9854 

360240  ... 

01/01/92 

12/31/92 

0.5568 

1.0000 

360241  ... 

01/01/92 

12/31/92 

0  5805 

0.9605 

370001  ... 

01/01/92 

12/31/92 

16880 

0.9989 

370002  ... 

01/01/92 

12/31/92 

1.2001 

0.9841 

370006  ... 

10A31/91 

0900/92 

1.2486 

0.9815 

370007  ... 

01/01/92 

12/31/92 

1.1497 

0.9713 

370014  ... 

10A)1/91 

09rKy92 

1.2893 

0.9774 

370017  ... 

01/01/92 

12/31/92 

0.9879 

a9639 

370018  ... 

11/01/91 

10/31/92 

12368 

0.9871 

370020  ... 

10A51/91 

09/30/92 

1.2776 

0.9742 

370021  ... 

oat)  1/91 

0a31/92 

0.9781 

0.9621 

370025  ... 

10/01/91 

09/30/92 

1.3412 

0.9633 

370032  ... 

11/01/91 

1031/92 

1.3665 

0.9983 

370033  ... 

10/01/91 

09^30^2 

1.1177 

0.9830 

370037  ... 

01/01/92 

12/31/92 

15534 

0.9981 

370039  ... 

11/01/91 

10/31/92 

1.2674 

0.9761 

370040  ... 

10A)1/91 

09/30/92 

1.0749 

0.9655 

370049  ... 

01/01/92 

12/31/92 

13558 

09749 

370051  ... 

1CVD1/91 

09/30/92 

0.9786 

09618 

370054  ... 

01/01/92 

12/31/92 

1.2663 

0.0797 

3700S7  ... 

01/01/92 

12/31/92 

1.1219 

0.9697 

370077  ... 

01/01/92 

12/3^/92 

1.2458 

0.9679 

370078  ... 

01/01/92 

12/31/92 

1.5195 

0.9982 

370092  ... 

1Q«)1/91 

09D0/92 

1.0792 

0.9567 

370093  ... 

09/01/91 

08^31/92 

1.7379 

0.9975 

370094  ... 

01/01/92 

12/31/92 

1.4423 

0.9985 

370095  ... 

01/01/92 

12/31/92 

0.8996 

0.9755 

37010S  ... 

10/01/91 

09/30/92 

1.9973 

0.9945 

370108  ... 

11/01/91 

10/31/92 

1.3876 

0.9986 

370108  ... 

10/01/91 

09/30«2 

1.1438 

0.9663 

370114  ... 

10A>1/91 

09/30/92 

1.6053 

0.9994 

370121  ... 

09A)1/91 

08/31/92 

1.3452 

0.9661 

370141  ... 

09A)1/91 

08/31/92 

1.4461 

0.9944 

370146  ... 

01/01/92 

12/31/92 

1.0750 

0.9673 

370148  ... 

09A)1/91 

08^31/92 

1.3271 

0.9686 

370149  ... 

1(VD1/91 

09/3Q«2 

1.2ai8 

0.9696 

370157  ... 

1(VD1/91 

09/30/92 

0  9098 

0.9742 

370161   ... 

11/01/91 

10/31/92 

1.2572 

0.9629 

Table  9.— 1992  Transfer  Adjusted 
Case  Mix  index  and  Transfer 
Adjustment  to  Discharges  for 
Capital  Hospital-Specirc  Rate 
Redeterminations— Continued 


con  fVpOnng  ponoo 

Trwatw 
•4uMd 
CM*  mix 

Mn 

Trwwtw 
•dluH- 
maniM 

ctiargM 

numtar 

Bagm 

B«d 

370166  ... 

ia«)1/01 

oarxnK 

1.1334 

0.9766 

370160  ... 

01/01/02 

12A31/92 

1.0575 

0.9767 

370178  ... 

01/01/92 

12/31/02 

1.2282 

0.9633 

370177  ... 

01/01/92 

12/31/92 

0.9639 

0.9836 

370179  ... 

1001/91 

09«V92 

0.0587 

0.9580 

370180  ... 

01/01/92 

12/31/92 

1.0518 

0.9881 

370100  .- 

01/01/92 

12A31/92 

1.2606 

1.0000 

380004  ... 

01/01/92 

12AJ1/92 

1.7954 

0.9809 

380006  ... 

01/01/92 

12AJ1/92 

1.2676 

0.9843 

380010  ... 

01/01/92 

12/31/02 

1.1220 

0.9858 

380014  ... 

01/01/92 

12/31/92 

1.3406 

0.9677 

380018  ... 

10/01/91 

09/30/92 

1.8928 

0.9979 

380018  ... 

01/01/92 

12/31/92 

1.1380 

0.9665 

380020  ... 

1001/91 

09/3092 

1.3743 

0.982? 

380021  ... 

10/01/91 

09«30/92 

1.2149 

0.9909 

380022  ... 

IODI/91 

09/30/92 

1.2160 

0.9861 

380026  ... 

01/01/92 

12A31/92 

1.3a\5 

0.9590 

380020  ... 

^on^/9^ 

09/30/92 

1.1244 

0.9592 

380036  ... 

01/01/92 

12/31/92 

1.0590 

0.9395 

380038  ... 

oa«)i/9i 

07/31/92 

1.3043 

0.9601 

380039  ... 

01/01/92 

12/31/92 

1.2683 

0.9798 

380042  ... 

01/01/92 

12/31/92 

1.0824 

0.9602 

380047  ... 

01/01/92 

12/31/92 

1.6102 

09959 

380050  ... 

10/01/91 

09^0/92 

1.3220 

09680 

380051  ... 

10/01/91 

09/3092 

1.4752 

09967 

380052  ... 

01/01/92 

12A31/92 

1.2151 

0.9625 

3800S5  ... 

01/01/92 

12/31/92 

1.1806 

09902 

3800S6  ... 

01/01/92 

12/31/92 

1.0921 

0.9727 

380060  ... 

01/01/92 

12/31/92 

1.3667 

0.9914 

380061  ... 

01/01/92 

12AJ1/92 

1.6283 

0.9992 

380064  ... 

08^)1/91 

07/31/92 

1.3160 

09883 

360068  ... 

10/01/91 

090092 

0.9905 

0.9615 

380070  ... 

01/01/92 

1201/92 

1.0553 

0.9536 

380075  ... 

01/01/92 

12/31/92 

1.3872 

0.9919 

380062 

01/01/92 

12/31/92 

1.2519 

0.9916 

380091  ... 

01/01/92 

1201/92 

1.1953 

0.9870 

390028  ... 

01/01/92 

1201/92 

1.7388 

0.9990 

390054  ... 

01/01/92 

1201/92 

1.1457 

0.9783 

390060  ... 

01/01/92 

1201/92 

1.1246 

0.9864 

390128  ... 

01/01/92 

1201/92 

1.1399 

0.9903 

390169  ... 

01/01/92 

1201/92 

1.2492 

0.9969 

390186  ... 

01/01/92 

1201/92 

0.9501 

0.9785 

300224  ... 

10«1/91 

09/30/92 

0.9310 

0.9748 

300237  ... 

01/01/92 

1201/92 

1.4765 

0.9962 

300272  ... 

09A)1/91 

0801/92 

0  6160 

1.0000 

400002  ... 

01/01/92 

1201/92 

1.3244 

0.9996 

400005  ... 

01/01/92 

1201/92 

1.0313 

0.9993 

400007  ... 

01/01/92 

1201/92 

1.1457 

0.9993 

400008  ... 

01/01/92 

1201/92 

1.2396 

0.9953 

400010  ... 

^om^m 

090092 

0.9300 

0.9970 

400011  ... 

01/01/92 

1201/92 

1.0449 

0.9949 

400014  ... 

01/01/92 

1201/92 

1.3118 

0.9982 

400016  ... 

^0/0^f9^ 

090092 

1.2791 

09997 

400017  ... 

01/01/92 

1201/92 

1.0904 

09994 

400010  ... 

01/01/92 

1201/92 

1.6000 

0.9980 

400022  ... 

01/01/92 

1201/92 

1.2896 

0.9995 

400024  ... 

01/01/92 

1201/92 

1.0623 

0.9984 

400032  ... 

01/01/92 

1201/92 

1.1299 

0.9985 

400060  ... 

01/01/92 

1201/92 

0.9379 

1.0000 

400094  ... 

01/01/92 

1201/92 

0.9182 

0.9972 

400098  ... 

01/01/92 

1201/92 

1.1958 

0.9985 

400106  ... 

10^1/91 

09IO0/92 

1.1813 

0.9979 

400109  ... 

10/01/91 

090092 

1.5196 

0.9997 

400111  ... 

01/01/92 

1201/92 

1.1536 

0.9964 

400112  ... 

09«)1/91 

0801/92 

1  2283 

0.9952 

400113  ... 

1Q«)1/91 

090092 

1.2847 

09951 

400115  ... 

01/01/92 

1201/92 

0.9684 

0.9972 

400117  ... 

01/01/92 

1201/92 

1.2015 

0.0085 

400118  ... 

01/01/92 

1201/92 

1.1761 

0.9985 

400120  ... 

01/01/92 

1201/92 

1.3179 

0.9997 

410001   ... 

10/01/91 

090092 

13347 

09932 

410002  ... 

1001/91 

090092 

1  1398 

0.9942 

410004  ... 

10A)1/91 

09O0«2 

1.4385 

0.9925 
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Table  9.— 1992  Transfer  adjusted 
Case  Mix  Index  and  Transfer 
Adjustment  to  Dscharges  for 
Cartal  Hospital-Specifk:  Rate 
Redetermm>*atk)ns— Continued 


410006  .. 
410008  .. 

410007  _ 

410008  -. 

410008  .. 

410010  -. 

410011  -. 

410012  .. 

410013  - 
420005  ... 

420009  -. 

420010  -. 

420011  - 

420014  . 

420015  .. 

420016  ,_ 
420018  ... 
420018  . 
420020  _ 
420023  ... 

420026  ... 

420027  _ 

420028  -. 

420029  ... 

420030  .> 

420031  ._ 
420033  _ 

420036  .- 

420037  ... 

420038  — 
420038  .- 
420040  . 

420042  .- 

420043  .. 

42aoa  _ 

420048  .. 

420049  .. 
420051  .. 

420054  _ 

420055  .. 

420056  .- 

420057  ._ 

420058  .. 
420061  .. 

420064  .. 

420065  ... 
420086  .- 

420067  ._ 

420068  ... 

420069  .- 

420070  .- 

420071  .. 

420072  ... 

420073  - 

420074  ._ 

420075  .. 

420076  ._ 
420078  .. 
420081  .. 

420086  .- 

420087  .- 

420088  ... 

420089  .- 
430008  — 
430000  .- 

430013  .. 

430014  .- 

430015  _ 
430018  - 
^^002^  ... 
430094  _ 
430096  » 
430028  .- 


CoMMpoMkig 


1M)1«1 
1(M)1«1 
KVOIAI 
10«1«1 
1<M>1«1 
lOOIiBI 
lOAIAI 
1<K>1/B1 
1001/91 
01A1/B2 
10«1«1 
1Q(01«1 
10/01A1 
1<M>1«1 
1Q«1«1 
1Q«1«1 

1Q|«1«1 
1Q«1/91 
01A01/B2 

o»<ce/9i 

0W29«1 
10«1/B1 
10)01/91 

01/01  «2 
tOOI/BI 
1(»1«1 

lomiAi 

1Q01/91 
1001/91 
1Q01/91 
10D1/91 
1001791 
1Q01/91 
1M)1/91 
1001/91 
1001/91 
10(01/91 
0»01/91 
1001/91 
1001/91 
1001/91 
1001/91 
1(y01/91 
1QW1/91 
08M>1/91 
1Q01/91 
lOOI^I 
1001/91 
1QA31/91 
lO^I.'SI 
1(^1/91 
1001/91 
1001/91 
10C1/91 
1001(91 
CtA)1/92 

i(yai/9i 

1001/91 
10A1/91 
10A1/91 
10O1/91 

oe«i/9i 

01A>1/92 
01/91/92 
1(M)1/91 
tM>1/91 
0601/91 
10101/91 
0M)1/91 
0VD1/I2 
OU01/92 
01A1/B2 


End 


Tonslw 
ktdn 


08rXV92 
06^30^2 

oaaoiae 

oaoo«2 

0W3Q«2 
090002 

oarx/92 

093002 
12r]1/92 
0»3Q«2 
0W30«2 
OSa0A2 
09r3QO2 
0ai3CV92 
09ll30«2 
09r26«2 

oar»'B2 

0O«3Q«2 

1»31«2 
09IQ5IK 

ovxm 

0»3Q«2 

09ay92 

1»31/«2 

08rxve2 

09O0V2 
Oa^30«2 
0»30«2 
09«V92 
09f3(V92 
0»3OO2 
090002 
000002 
00r30O2 
080002 
0913002 
0»3QO2 
0BO1/92 
09r3OO2 
080002 
090002 
090)102 
a9C30O2 
09O0O2 
0a«31<02 
09(3002 
08O0O2 

auacMZ 

0W30O2 

0&'30O2 
000002 
090002 
080092 
0tt3OO2 
0U3U92 
12/31/92 

oeay92 

0U30I92 
00OQO2 
08O0O2 

00O(M2 
0801/92 
1201/92 

iaoi/92 

0M(V92 
080^92 
07/31/92 
0^3002 
0tt31/92 
iai3t/92 
ia9V92 
I  12/31/92 


1.»75 

1.2046 

1  5820 

1  1549 

1.3271 

10443 

12045 

16533 

1  1821 

10616 

1238e 

10617 

1.1237 

10623 

1.3033 

1.2075 

16624 

1  1568 

1.2338 

1.3644 

19255 

1.3321 

1.1480 

1.8346 

1.2273 

09940 

1.1918 

1.2707 

1.1891 

1.2825 

1.1511 

1.2424 

1.0743 

1.2392 

1.1475 

11542 

1.1452 

1.5887 

1.2027 

1.0463 

1.1266 

1.1345 

0.97» 

1.2768 

1.0722 

1.3049 

0.9470 

1.1674 

1.2189 

1.0663 

1.3034 

1.3942 

0.9936 

1.2S87 

0.9688 

1.0061 

1.1815 

1.6560 

08313 

1.4242 

1.&443 

1.2123 

1J136 

1.2368 

1.1168 

1.2057 

1.2712 

1.0674 

1.7349 

0.8890 

a9065 

0^841 

1.1107 


10 

dto- 
OMigM 


0 

0.9861 

09967 

0.9827 

0.9857 

09794 

0.9943 

09988 

0.9821 

0.9754 

0.9547 

0.9539 

0.9741 

09610 

0.9872 

0.9861 

0.9988 

09604 

0.9732 

0.9856 

0.9986 

0.9921 

0.942S 

0.9835 

0.8693 

09226 

0S733 

0.9702 

0J697 

0J7S7 

0^709 

0.9940 

0J784 

0.9679 

0.9875 

0.9617 

0J788 

0.9876 

CJ617 

0S781 

0.9270 

0.9715 

0.9572 

09596 

0.9622 

0.9978 

0.9573 

a9ei7 

0.9910 
0.9465 
0.9624 
0J896 
0.9566 
0.9609 
0.9613 
0.9602 
09052 
0Je79 
0^986 
0.9947 
0.9983 

a9ei4 

a987S 
0.9761 
0.9452 
0JI770 
0JeS6 
09803 
0J074 
0.8922 
0.9529 
030S2 
09790 


Table  9.— 1992  Transfer  Adjusted 
Case  Mix  Index  and  Transfer 
Adjustment  to  Discharges  for 
Capital  HosPtTAL-SPEOFic  Rate 
Redeterminations— Ccntinued 


430031  .. 
430034  .. 
430036  .. 

430040  .. 

430041  „ 

430043  .. 

430044  . 

430047  . 

430048  . 
430048  . 
430051  . 

430056  .. 
430067  . 
430060  . 
430064  . 
430085  . 
430073  . 
430076  . 

430079  . 

430080  . 
430087  . 
430066  . 
440006  . 
440018  . 
440020  . 
440034  . 

440046  . 

440047  . 

440048  . 

440049  . 

440050  . 
440058  . 
440061  . 
440064  . 

440067  . 

440068  . 

440071  . 

440072  . 

440078  . 

440079  . 
440081  . 
440083  . 
440087  . 
440081  . 
440095  . 
440100  . 
440106  . 
440110  . 
440120  . 
440125  . 
440146  . 
440148 
440149 
440150 
440157 
440161 
440168 
440173 
440174 
440178 
440181 
440182 
440164 
440186 
440186 
440188 
440194 
440196 
440200 
440203 
44OT06 
490092 
450006 


CM 


End 


01/01/92 
01/01/92 
01/01/92 
1O<01/91 
01«1/92 
01/01/92 
01/01/92 
01/01/92 
01«1/92 
01^1/92 
01^1/92 
01/D1/92 
01/01/92 
01/01/92 
12/01/91 
10O1/91 
1QQ1/S1 
0101/92 
0MD1/92 
1001/91 
0^K>MS2 
01/01/92 
01/0102 
11/01/91 

oaoooi 

0101/92 
01/01/92 
0901/91 
10O1O1 
01/0102 
0101/92 
01/D1O2 
1001O1 
01>01O2 

oaoi/51 

1001A1 
01/01/92 
01/01/92 
10O1O1 
01/01/92 
0tX>1/B2 
01/01/92 
01/0102 
090101 
01/0102 
01/0102 
0BO1O1 
01/D1/B2 
01A)1O2 
01/0102 
0V01/92 
01/01/92 
11/0101 
01A)iO2 
01A)T92 
0V01/92 
OtOV'S2 
OftO-OI 
01.fl0.O2 

oaoTsi 

01/01/92 
01/01/92 

01/01/92 

oaoioi 

11/0101 

oaoioi 

0801O1 
01/01/92 
120101 
OV01/B2 
01/01/92 
01/01/92 

oaoioi 


12/31/92 

iaoi/92 
lagyw 

09OQO2 
1201/92 
1201/92 
12/31/92 
12/31/92 
12/31/92 
12/31/92 
12/31/92 
12/31/92 
12^1/92 
12^31/92 
1V3(yg2 
0900/92 
09OQO2 
1201/92 
120i«2 
09/30(92 

izrai/M 

1201/92 
12/31/92 
1001/92 
061-3002 

ia'31/92 
12l3'>/92 
C&'31/92 

osocy92 

1201/92 
t201/92 

iaoi/92 

0W30O2 
1201/82 
080102 

Ofiyaoez 

12/31/S2 
1201/92 
083002 
1201.02 
1201/92 
120102 
1201/82 
003102 
1M102 

iaoio2 

06O1/U 

^2a■MS 

1201/92 
120102 
120102 
1201/92 
1Q01/92 
1^3l<'e2 
12/31/92 
12/31 02 
12/31 SZ 
0OO1«2 
1201/S2 
0«31/B2 
I»3i.t2 
1201/E2 
1201/12 

oaoi^^ 

1<V31.« 
07014^2 
0»31/K2 
1201.*i2 
1V3012 

iaoi/i2 

1201/12 

12/31/12 

0801/12 


09441 
1.0297 
-.0050 
0.9224 
0.8938 
.1607 
0.92S9 
-1647 
M441 
r.9656 
'.0102 
(.8746 
C.9053 
C.9653 
'1)625 
C9443 
1.1778 
1J»42 
C9682 
C.9111 
C.9635 
(.9562 
C.9782 
13250 
1i126 
1.4131 
1.2S39 
08911 
1£S85 
16549 
1.1616 
11496 
11786 
10757 
1.1437 
1  1549 
13774 
1.3558 
1.0232 
0.8761 
1.1382 
1.2372 
1.0286 
M6a8 
1.0287 
1.1088 
1.1816 
1.0081 
1.47SB 
1.490:' 
0.6519 
1  1183 
1.1716 
1.3026 

i.'nae 

i..i73e 

1.0282 
1.4805 
0.9352 
1J2405 
1.0224 
0.^)336 
1.3411 
1.1930 
1.'3677 
1.-1475 
1J374 
0.3527 
1.^802 
1.0374 

i.oie« 

1.'1552 

1.0692 


Tmnclar 

IMMIO 


0.9444 
0.9464 
0.9812 
0.9736 
0.9267 
0.9689 
0.9689 
0.9640 
0.9796 
08398 
0.9676 
08S75 
0.9839 
QJB8BS 
O9730 
09555 
0.9905 
0.9512 
0.9836 

09552 

03774 

0.9767 

0.9731 

0.9711 

0.9988 

0.9942 

0.9601 

0.9967 

0.9990 

0.9888 

OJ680 

0S708 

0.9730 

0.9761 

0.9816 

0.9961 

0.9553 

CJ626 

0.9713 

09786 

C.9655 

0.9447 

0.9079 

0.9825 

0.9594 

0.9769 

&9674 

09993 

0.9965 

0.9788 

0.9652 

0.9744 

0.9905 

0.9625 

C.9983 

0.9514 

0.9852 

0.9446 

QMTl 

0.9802 

0.9784 

OJe06 

0.9906 

0.9557 

0.9012 

09767 

09759 

0.9483 

09795 

0.9762 

0.9088 

0.8737 


Table  9.— 1992  Transfer  Adjusted 
Case  Mix  index  and  Transfer 
adjustment  to  discharges  fon 
Capital  Hospttal-Specifk:  Rate 
Reoeterminatxjns — Continued 


P»DMM> 

nwK«*r 


450010  . 

450011  .. 

450014  _ 

450015  . 

450016  .. 
450018  . 
450020  .. 

450024  . 

450025  . 
450028  .. 
450C32 
450033  - 

450037  . 

450038  . 
450047  . 
4500S0  . 

450053  . 

450054  . 
450055 
450058 
450059  . 
450063  . 
450065  . 
450068 

450072  . 

450073  . 
450076  . 
450080  . 

450061  . 

450062  . 
450083 
450085  . 
460087  . 
450094  . 

450097  . 

450098  . 
450101  . 
450104 
450107 
450106 
450110 
450112 
450118 
450118 
460121 
450124 
450127 
450130 
450131 
450132 
450133 
450135 
450137 
450140 
450142 
450144 
450145 
450146 
450148 
450148 
450150 
450151 
4S01S2 
4S01S3 
450154 
450156 
450180 
450182 
450163 
4S0164 
450186 
450188 
450169 


C4Mi  ■viU'if  >y  pvrtod 


Bsoft 


Lnd 


KVOIOI 
01/0  V92 
01/D1/92 
10/01/91 
01/OV92 
0M>1/91 
01/01/92 
10/01/91 
01/O1.'92 
01/01/92 
10/01.-91 

oaoi/9i 
ia«)i<9i 

1Q«)1,'91 

01/0  iz-g? 

01A)1.'92 
09/01/91 
lOrtJi^l 
09«)1/91 
CI/01/32 

lo/oii'gi 

10/01/91 

1001/91 

01/01/92 

0lfcl/92 

080101 

10A)1O1 

01/01/S2 

lOOlfll 

11A)101 

10/01/91 

0Q/C1O1 

01/01.'92 

01/01/92 

11/0-/91 

09/0l<'9i 

01/01/92 

01/01.'92 

1001/91 

1001/91 

01/01/92 

08D1/91 

1001O1 

1C0101 

10D101 

10/0101 

01.01/S2 

06/0101 

1001/91 

10O1O1 

10O1/91 

10O1/91 

10C1/91 

09«1Oi 

100101 

01/0'i/92 

10O1O1 

ICVOIOI 

11/01/91 

1Q0101 

1O01O1 

1O01O1 

01/01/92 

1O0VO1 

1O01O1 

10O1O1 

09/3QO1 

01/01/92 

10A1/91 

01/C1O2 

01/01/92 

01A)1.'32 


09/3<y92 
1231/92 
ia'31.02 
090092 
1201/92 
0801/92 
12/3V92 
090092 
1201/92 
1Z'3V92 
090032 
0aOV92 
09OQO2 
O&OQOZ 
0aOO92 
1201/92 
1201-'92 

oaoi/92 

090032 
0&'31/S2 
1201.'32 
0300*32 
OWMTSS 
0»30'S2 
1201/'32 
12/31.'32 
0a31/82 
0aOQO2 
1201/S2 
09OQO2 
10/31/92 
09i-3O"92 
0601/92 
12/31/92 
1201/92 
1001/92 
0031/92 
ia3i/92 
12/3r'92 
0a-3O92 
0&'3Cy32 
120l,'92 

oaoi/s2 

09OQO2 
09OC'92 

&d0092 
090092 
1201/92 
07,01/92 

oaoc«2 

0*30/92 
OSOO^ 
09O0/9? 
0900/92 
0^01/92 
09«V92 
120'./92 
090092 
090092 
1001/92 
0aOO92 
090002 
09/3002 
12/31 02 
090092 
083002 
083092 
0830/92 
120l,92 
09000? 
120102 
1201/B2 
12/31/92 


TfW^ 


1.2943 

1.6154 
1.0762 
14925 
1.6715 
1.6393 

i.06ce 

1.4576 

1.S180 

1J705 

1.2^27 

1.6230 

1.4468 

12254 

1.0490 

1.1383 

1.1171 

1.6828 

1.1385 

1.5209 

1J6«9 

0.9767 

1.0371 

1.7296 

1.1746 

1.0606 

1.4351 

12222 

1  1663 

0.9644 

1.6260 

1.0620 

1.4132 

1.2529 

1.4175 

1.1052 

1.4050 

12206 

1.5156 

1.041C 

1.1696 

12456 

1.4567 

11917 

1.4028 

1.4706 

09656 

1.4S83 

12390 

1.4825 

1.4866 

^JB^^o 

1.4086 
0.8672 
1.4027 
1.1089 
0.9803 
1.0512 
1J343 
1.4172 
0l9466 
1.1041 
13966 
1.5601 
1  1453 
1.0219 
0.9186 
12403 
1j0470 
0.9672 
1.0093 
0.9427 
O8650 


0.9966 

09865 
09450 
0.9978 
0.9864 
0.9990 
C.9624 
CSS38 
0.9960 
0S92S 
0J757 
0.9986 
0.9984 
0J964 
0.9754 
09697 
C9424 
0.9961 
0.96^5 
C.<«6o7 
0.983& 
0.9477 

casce 

C.996£ 
0S702 

ojasn 

liXXX 

0.9674 
0.97  se 
C.9542 

cjet4 

0.9667 
09669 
O.S»47 
&992C 
0.963S 
0.9973 
C.98C3 
C.9964 
0&346 
0.9612 
0J800 
0.9889 
09669 
0.9663 
0.9S63 
0.9632 
0J661 
09816 
0.9959 
0.996S 
09975 
0.9979 
0.9706 
0.9003 
098S5 
C.9610 
CSS04 
09776 
0.9942 
0.9591 
0.9723 
0.9781 
0  9967 
0.9674 
0.9850 
03473 
09787 
09480 
0.9788 
0.9818 
0.9640 
0.914« 
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Table  9.— 1992  Transfer  Adjusted 
Case  Mix  Index  and  Transfer 
adjustment  to  discharges  for 
Capital  Hospital-Specific  Rate 
Redeterminations— Continued 


Com  f^wHrtg  pcrtod 

•dMMd 

Trwwtor 
irwn  to 

ProvKj^f 

rutnbm 

f^ 

End 

caMma 

MM 

dit- 
chwgM 

450176  ... 

1001/91 

oarKy92 

1.2747 

0.9825 

450178  ... 

01/01/92 

12/31/92 

1.0940 

0  9704 

450181   ... 

01«1/92 

12/31/92 

09824 

0  9524 

450185  ... 

1001/91 

09irxy92 

1.0419 

0.9101 

450187  ... 

01/01/92 

12/31/92 

1.2621 

0.9680 

450191    .. 

01/01/92 

12^31/92 

1.1441 

0  9693 

450193  ... 

1001/91 

09rxy92 

2.1266 

0.9993 

450194  ... 

01/01/92 

12/31/92 

1  1905 

0  9671 

450195  ... 

01/01/92 

12/31/92 

1.3052 

09761 

450196  ... 

01/01/92 

12/31/92 

1.3688 

09941 

450197  ... 

oan^/9^ 

08/31/92 

1.1728 

09940 

450200  ... 

10/01/91 

09/30/92 

1.3768 

0.9977 

450201   ... 

01^1/92 

12^1/92 

0.9907 

0.9600 

450203  .  . 

1001/91 

oarxv92 

1.1992 

0.9772 

450209  ... 

1001/91 

09/3092 

1.4517 

09939 

450210  ... 

01/01/92 

12/31/92 

1.0697 

0.9565 

450211   ... 

01/01/92 

12/31/92 

1.2259 

09924 

450213  ... 

01/01/92 

12/31/92 

14268 

09963 

450214    .. 

09*01/91 

08/31/92 

1  3384 

0.9812 

450224  ... 

10^1/91 

09/30/92 

1.3045 

0.9665 

450229  ... 

09^1/91 

08/31/92 

1.3705 

0.9919 

450231   ... 

01/01/92 

12/31/92 

1.5625 

09991 

450234  ... 

1001/91 

0g/30«2 

0.9703 

0.9484 

450236  ... 

1001/91 

0a/30«2 

1.1503 

0.9854 

450237  ... 

01/01/92 

12/31/92 

1.5567 

0.9963 

450239  ... 

oaoi/9i 

07/31/92 

».265l 

0.9747 

450243  ... 

oaoi/9i 

08*31/92 

0.9175 

0.9554 

450246  ... 

looi/gi 

0900/92 

1.0275 

0.9602 

450253    .. 

01/01/92 

12A31/92 

1.1037 

09608 

450259  ... 

01/01/92 

12/31/92 

1  1609 

0.9665 

450264  ... 

1001/91 

09/3O«2 

0  8296 

0.9523 

450271  ... 

01/01/92 

12/31/92 

1.1382 

09675 

450272  ... 

01/01/92 

12/31/92 

12826 

0.9689 

450276  ... 

1001/91 

09/30/92 

1.03.37 

0.9623 

450280  ... 

01/01/92 

12/31/92 

12676 

0.9921 

450283  ... 

11/01/91 

10/31/92 

1.0145 

0.9487 

450286  ... 

01/01/92 

12/31/92 

1.0219 

0.9769 

450292  ... 

1001/91 

09/3092 

1  2658 

09671 

450293  ... 

01/01/92 

12/31/92 

0.9665 

0.9475 

450296  ... 

01/01/92 

12/31/92 

12347 

09750 

450297  ... 

01/01/92 

12/31/92 

1.0749 

0.9905 

450299  ... 

09iO1/91 

08/31/92 

13453 

09605 

450303  ... 

01/01/92 

12/31/92 

0,9145 

0.9624 

4.smnfi  ... 

01/01/92 

12/31/92 

1  0009 

0.9620 

450315    .. 

09»O1/91 

08/31/92 

1.2631 

0.9909 

450321  .  . 

01/01/92 

12/31/92 

0.8372 

09467 

450322    .. 

01/01/92 

12/31/92 

0.9946 

0.9535 

450327  ... 

10/01/91 

09/30«2 

1.0735 

0.9711 

450334  ... 

1001/91 

09«3Q/92 

1.0526 

0.9970 

450337    .. 

11/01/91 

10/31/92 

1.1152 

0.9706 

450340    .. 

01/01/92 

12/31/92 

1.3402 

0.9904 

450346  ... 

oaoi/9i 

08/31/92 

13123 

09963 

450347  ... 

01/01/92 

12/31/92 

1.1665 

09759 

450348 

09/01/91 

Oa/31/92 

09993 

09704 

450352    . 

10/01/91 

09^0/92 

12165 

0.9578 

450353  ... 

09(01/91 

06/31/92 

1.1849 

0.9509 

450355  ... 

oa/01/91 

07/31/92 

1.1345 

0.9505 

450358  ... 

01/01/92 

12/31/92 

19941 

09984 

450365  ... 

01/01/92 

12/31/92 

0.8918 

09880 

450369  ... 

1001/91 

09/30/92 

1.1056 

0.9663 

450371  ... 

01/01/92 

12/31/92 

1.1127 

0.9878 

450373  ... 

11/01/91 

1031/92 

1.1958 

0.9654 

450374  ... 

1W01/91 

091/30/92 

07739 

09268 

450378  ... 

0»01/91 

08/31/92 

1.2620 

0.9894 

450388  ... 

1001/91 

09rXV92 

1.6764 

0.9962 

450389  ... 

11/01/91 

1001/92 

1.2062 

09788 

450399  ... 

1001/91 

0900/92 

0.9551 

0.9650 

4.50403  ... 

1001/91 

0»3Q/92 

1.2863 

0.9668 

450417  ... 

01/01/92 

1201/92 

1.0511 

09469 

450419  ... 

1001/91 

0^3092 

1.2174 

0.9694 

450422  ... 

10^1/91 

0900/92 

0.7213 

0.9919 

450423  ... 

oa«i/9i 

oaoi/92 

1.2884 

0.9767 

450424  ... 

01/01/92 

1201/92 

1.2831 

09854 

Table  9.— 1992  Transfer  Adjusted 
Case  Mix  Index  and  Transfer 
Adjustment  to  Discharges  for 
Capital  Hospital-Specirc  Rate 
Redeterminations— Continued 


numtar 


450429 
450431 
450438 
450446 
450450 
450462 
450464 
450465 
450475 
450464 
450488 
450514 
450518 
'  450523 
450530 
!  450634 
1  450535 
'  450538 
I  450544 
1  450547 
450550 
450558 
i  450559 
450561 
450565 
450571 
.450574 
450575 
450578 
450580 
450583 
450584 
450587 
450591 
450596 
450597 
450604 
450605 
450607 
450609 
450614 
450615 
450617 
450623 
450626 
450628 
450631 
450632 
450633 
450634 
450637 
450639 
450644 
450646 
450647 
450648 
450652 
450654 
450656 
450650 
450661 
450662 
450666 
450672 
450673 
450677 
450683 
450690 
450696 
450697 
450700 
450702 
450703 


12A)1/91 
01/01/92 
01/01/92 
01/01/92 
1001/91 
10/01/91 
1001/91 
10/01/91 
1O01/91 
09W1/91 
10/01/91 
01/01/92 
01/01/92 
01/01/92 
12/01/91 
1001/91 
01/01/92 
01/01/92 
08A}1/91 
10/01/91 
01/01/92 
09/01/91 
1001/91 
10/01/91 
10/01/91 
1001/91 
1001/91 
1001/91 
10A)1/91 
1001/91 
1O01/91 
10/01/91 
09A)1/91 
1001/91 
1001/91 
10/01/91 
01/01/92 
01/01/92 
1001/91 
1001/91 
1001/91 
01/01/92 
09/01/91 
1001/91 
1001/91 
10/01/91 
09/01/91 
10/01/91 
09A51/91 
01/01/92 
091^1/91 
10/01/91 
09iroi/91 
01/01/92 
09/01/91 
1001/91 
1O01/91 
10/01/91 
01/01/92 
01/01/92 
01/01/92 
09«O1/91 
09/01/91 
06A)1/91 
1001/91 
01/01/92 
10^1/91 
09«)1/91 
11/01/91 
01/01/92 
01/01/92 
09^)1/91 
01/01/92 


End 


11/30/92 
1201/92 
12/31/92 
12/31/92 
0900/92 
0900/92 
0900/92 
0900/92 
OSOOi/92 
0801/92 
09>3Q92 
1201/92 
1201/92 
1201/92 
11/3092 
0900/92 
1201/92 
1201/92 
0701/92 
0900/92 
1201/92 
0801/92 
090002 
090002 
090002 
09/3002 
090002 
090002 
090002 
090002 
090002 
090002 
080102 
090002 
090002 
090002 
120102 
12O102 
090002 
09OQO2 
090002 
120102 
0801/92 
090002 
090002 
090002 
080102 
090002 
060102 
120102 
080102 
090002 
080102 
120102 
080102 
09OQO2 
090002 
0W30O2 
120102 
1201/92 
1201/92 
080102 
0801/92 
0701/92 
090002 
1201/92 
090002 
080102 
100102 
120102 
1201/92 
060102 
120102 


tmdi 


09062 
1.5794 
10271 
0.9213 
1.0028 
1.7181 
0.9553 
1.2167 
1.1450 
1.5170 
1.2310 
1.0949 
1.3403 
1.6219 
12990 
0  9778 
1.2535 
1.1910 
1.2722 
09612 
1.0915 
1.7969 
0.9906 
1.5975 
1.2870 
1.4701 
0.9578 

0  9522 
09863 
1.1296 
09610 
1.2060 
1.3063 
1.1351 
1.3229 
1.0558 

1  2804 
1.2912 
0.9172 
0.8863 
1.1170 
0.9706 
1.3752 
1.1443 

0  9677 
0.9691 
1.6383 
09953 
1.5283 

1  3966 
1.2903 
1.5471 
16651 
1  5928 
1.9394 
1.0943 
0.9343 
0.9626 
1.3794 
1.4566 
12854 
1.4017 
1.2448 
1.6184 
1.0376 
1.2607 
1.3273 
1.3373 
1.2387 
1.4012 
0.8936 
1.3247 
1.4539 


nwH  to 

dto- 
dwrBM 


09677 
09980 
0.9530 
1.0000 
0.9685 
0.9979 
0.9568 
0.9639 
0.9782 
0.9935 
0.9694 
0.9797 
0.9900 
0.9919 
0.9628 
0.9615 
0.9909 
09700 
09957 
0.9518 
0.9902 
09969 
0.9265 
09971 
0.9623 
0.9964 
0.9575 
0  9737 
09697 
0.9754 
0.9779 
0.9706 
0.9841 
0.9771 
0.9696 
0.9778 
0.9750 
0.9857 
0.9625 
0.9754 
0.9245 
0.9588 
0.9934 
0.9511 
0.9263 
0.9732 
0.9978 
0.9552 
0.9963 
09935 
09838 
0.9973 
0.9918 
09972 
0.9986 
0.9738 
0.9464 
09893 
0.9936 
0.9972 
0.9970 
0.9891 
0.9891 
0.9969 
0.9796 
0.9940 
0.9779 
0.9960 
1.0000 
0.9920 
0.9617 
0.9901 
0.9898 


Table  9 

.—1992  Transfer  Adjusted 

Case 

Mix  Index  and  Transfer 

Adjustment 

to  Discharges  for 

Capital   Hospital-Specific 

Rate 

Redeterminations— Continued 

ProvkMr 

Cod  fVpQfttnQ  portod 

Muwd 

Trwwtar 

•dM- 
fn^nt  to 

numbm 

B^M 

End 

eaMmli 
Mm 

am- 
ohvoM 

450705  ... 

1O01O1 

090002 

0.7704 

1.0000 

450706  ... 

01/01/92 

120102 

1  1861 

0.9656 

450711    .. 

1O01O1 

09OCy92 

1.6961 

0.9968 

450712  ... 

11/0101 

1Q01/92 

0.7991 

1.0000 

450713  ... 

01/01/92 

120102 

1.3301 

0.9934 

450715  ... 

090101 

080102 

1.3403 

0.9940 

450716  ... 

01/01/92 

120102 

1.2429 

0.9742 

450717  ... 

01/01/92 

120102 

1.2749 

0.9797 

450718  ... 

010102 

120102 

1.1745 

0.9815 

450724  ... 

0101/92 

120102 

1.1751 

0.9955 

450725  ... 

090101 

0801/92 

1.0337 

1.0000 

450726  ... 

1O01O1 

090002 

08454 

0.9659 

450727  ... 

1001O1 

090002 

0.9185 

0.9722 

450728  ... 

1O01O1 

090002 

0.8538 

0.9194 

450729  ... 

01/01/92 

1201/92 

1.0219 

1.0000 

450733  ... 

090101 

080102 

1.3711 

0.9637 

450734  ... 

090101 

0801/92 

1.2011 

1.0000 

450735    .. 

010102 

120102 

0.8125 

0.9110 

450745  .. 

010102 

120102 

0.9314 

0.9684 

450746  ... 

1Q0101 

090002 

0.8587 

08419 

450747  ... 

01/0102 

120102 

12963 

0.9848 

450751    ... 

010102 

120102 

1.1967 

0.9655 

450754  ... 

1001O1 

09OQO2 

0.9322 

0.9755 

450757  ... 

0101/92 

120102 

0  9324 

0.9235 

450761  ... 

10O1O1 

090002 

1.0579 

0.9770 

450763  ... 

1001O1 

090002 

1.0765 

0.9697 

450765  ... 

010102 

120102 

0.9663 

0.9851 

450766  ... 

010102 

120102 

1.66,56 

0.9986 

460001   ... 

010102 

120102 

1.6587 

0.9966 

460004  ... 

010102 

120102 

1.7745 

0.9960 

460006  ... 

0101/92 

120102 

1.2522 

0.9677 

460007  ... 

010102 

120102 

1.4770 

0.9630 

460010  ... 

010102 

120102 

1.9731 

0.9996 

460011   ... 

0101/92 

120102 

1.4211 

0.9680 

460013  ... 

090101 

080102 

1.4685 

0.9865 

460014  ... 

010102 

120102 

1.0944 

0.9421 

460015  ... 

010102 

120102 

1.2491 

0.9736 

460016  ... 

0101/92 

1201/92 

0.9306 

0.9636 

460017  ... 

09/0101 

080102 

1.3056 

0.9627 

460018  ... 

010102 

120102 

0.9545 

0.9617 

460019  ... 

010102 

120102 

0.9542 

0.9556 

460020  ... 

010102 

120102 

1.0005 

0.9594 

460021   ... 

010102 

120102 

1.4011 

0.9925 

460022  .. 

010102 

120102 

0.9265 

0.9901 

460023  ... 

010102 

120102 

1.1746 

0.9694 

460024  ... 

10O1O1 

090002 

0.9938 

0.9704 

460025  ... 

010102 

120102 

0.7762 

1.0000 

460026  ... 

010102 

120102 

0.9597 

0.9480 

460027  ... 

010102 

120102 

0.9496 

1.0000 

460029  .. 

010102 

120102 

1.1287 

0.8929 

460033  ... 

010102 

120102 

1.0269 

0.8904 

460036  ... 

010102 

120102 

0.9989 

0.8970 

460039  ... 

«10102 

120102 

0.8621 

0.9418 

460041   ... 

noioi 

080102 

1.2272 

0.9776 

460042  ... 

1D0101 

09OQO2 

1.4468 

0.9870 

460043  ... 

Al)102 

120102 

1.4123 

0.9548 

460044  ... 

fl/p102 

120102 

1.1685 

0.9625 

460046  ... 

010102 

120102 

1.4828 

0.9487 

460047  ... 

110101 

103102 

1.6790 

0.9991 

470001   ... 

10O1O1 

090002 

1.1527 

09781 

470003  ... 

1O01O1 

090002 

1.9456 

0.9983 

470004  ... 

10O1O1 

09OQO2 

1.05,30 

0.9879 

470005  ... 

1O01O1 

09OQO2 

1.2232 

0.9698 

470006  ... 

1O01O1 

090002 

1.1761 

0.9764 

470008  ... 

1O01O1 

09/3002 

1.1594 

0.9873 

470010  ... 

10O1O1 

09OQO2 

1.0595 

0.9597 

470011  ... 

1O01O1. 

09/3002 

1.2377 

0.9868 

470012  ... 

10D101 

090002 

1.2410 

0.9688 

470013  ... 

10O1O1 

09OQO2 

1.1331 

0.9859 

470015  ... 

1001O1 

09OQO2 

1.2368 

0.9937 

470018  ... 

10O1O1 

0W30O2 

1.1658 

0.9787 

470020  ... 

1O01O1 

090002 

0.9977 

0.9795 

470023  ... 

1O01O1 

090002 

1.2092 

09631 
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Table  9.— 1992  Transfer  Adjusted 
Case  Mix  Index  and  Transfer 
adjustment  to  discharges  for 
Capital  Hospjtal-Specific  Rate 
REDETERMINATIONS— Continued 


PtovUtr 

numOar 


470024  .. 
490001  .. 

490003  .. 

490004  .. 

490005  .. 

490006  .. 
490000  .. 

490011  .. 

490012  .. 

490013  .. 

490014  .. 

490017  .. 

490018  .. 

490019  .. 

490020  .. 

490021  .. 

490023  .. 

490024  .. 
490027  . 

490030  .. 

490031  . 
490033  . 

490037  . 

490038  . 

490040  . 

490041  . 

490042  . 

490044  . 

490045  . 

490047  . 

490048  . 
490050  . 
490052  . 
490054  . 
490057  . 

490059  . 

490060  . 
490063  . 

490066  . 

490067  . 
490069  . 
490071  . 

490073  . 

490074  . 

490075  . 
490077  . 
490079  . 

490083  . 

490084  . 

490085  . 

490088  . 

490089  . 
490091  . 
490092 
490095 
490097  . 
490099 
490100 
490101 
490107 
490110 
490112 
490113 
490115 
490116 
490117 
490122 
490126 
490129 
4901 X 
500001 
500002 
500003 


Coil  ivpoillng  pariod 


End 


^o/OM9^ 
^0I0M9^ 

01/01/92 
01/01/92 

i(yoi/9i 

01/01/92 

01/01/92 

08^1/91 

0M>1/»1 

01/01/92 

09M1/B1 

01/01/92 

10/01/91 

01/01/92 

01/01/92 

10/01/91 

10«)1/91 

10/01/91 

10/01/91 

01/01/92 

01/01/92 

01/01/92 

1Q«1/91 

091/30/91 

01/01/92 

10^1/91 

10/01/91 

10/01/91 

10W1/91 

01/01/92 

01/01/92 

01/01/92 

1(y01/91 

01/01/92 

09/01/91 

09/01/91 

01/01/92 

01/01/92 

01/01/92 

10/01/91 

01/01/92 

09/01/91 

01/01/92 

01/01/92 

1Q«1/91 

01/01/92 

10/01/91 

01/01/92 

10/01/91 

10/01/91 

1(y01/91 

i(yoi/9i 

01/01/92 
01/01/92 
09/01/91 
09/01/91 
10/01/91 
01/01/92 
01/01/92 
10/01/91 
09/01/91 
11/01/91 
10/01/91 
09i«1/B1 
12A}1/91 
01/01/92 
10«1/91 
01/01/92 
01/01/92 
01/01/92 
01/01/92 
01/01/92 


•djutiad 

CM*  mix 

Indu 


09/30/92 

09^30/92 

09/30/92 

12/31/92 

12/31/92 

09/30/92 

12/31/92 

12/31/92 

07/31/92 

06^1/92 

12/31/92 

08/31/92 

12/31/92 

09/30/92 

12/31/92 

12/31/92 

09rXV92 

09/30^ 

09/30/92 

0900/92 

12/31/92 

12/31/92 

12/31/92 

09/30/92 

091/28/92 

12/31/92 

09rXV92 

09/30/92 

09/30/92 

09/30/92 

12/'31/92 

12/31/92 

12/31/92 

0900/92 

12/31/92 

08/31/92 

0801/92 

12/31/92 

12/31/92 

12/31/92 

09O(V92 

12/31/92 

08/31/92 

12/31/92 

12/31/92 

0900/92 

1201/92 

0900/92 

1201/92 

0900/92 

09/3QO2 

0900/92 

0?O(y92 

1201/92 

1201/92 

0801/92 

0801/92 

oaooi^ 

1201/92 
1201/92 
0900/92 
0801/92 
1(y31/92 
09/30/92 
0801/92 
11/30/92 
1201/92 
0^30/92 
1201/92 
1201/92 
1201/92 
1201/92 
1201/92 


Tramiar 
adM>- 
mani  to 

dia- 
chaigaa 


1.0966 

1.0787 

0.6321 

1.2371 

1.4687 

1.1263 

1.1786 

1.3507 

1.0161 

1.1436 

170*5 

1.3140 

1.1227 

1.1077 

1.1155 

1.4379 

1.2136 

16750 

1.0367 

1.3237 

1.0203 

1  1696 

1.1836 

1.2311 

1.4066 

1.1985 

1.2605 

1.2502 

1.1678 

10939 

1.4672 

1.3543 

1.5030 

1.0337 

1.4605 

1.4553 

1.0516 

1.6108 

1.2128 

1.2473 

1.3757 

1.4783 

1.4037 

1.3425 

1.2781 

1.1940 

1.2893 

0.7056 

1.1111 

1.1507 

1.1365 

1.0924 

1.1667 

1.2033 

1.2460 

1.1009 

0.9600 

1.3428 

1.1177 

1.1994 

1.2451 

1.5170 

1.2885 

1.2326 

1.1784 

1.1290 

1.2064 

1.2154 

0.8523 

1.1883 

1.2875 

1.4518 

1.2616 


09517 

09760 

1.0000 

0.9901 

0.9966 

0.9802 

0.9924 

0.9939 

09680 

0.9846 

0.9695 

0.9681 

0.9741 

0.9744 

0.9769 

0.9968 

0.9937 

0.9988 

0.9867 

0.9952 

0.9696 

0.9706 

09633 

09849 

09959 

09681 

0.9843 

0.9890 

0.9931 

0.9692 

0.9987 

09968 

0.9992 

0.9726 

0.9998 

0.9993 

0.9904 

09982 

0.9671 

0.9889 

0.9980 

0.9986 

09887 

0.9926 

0.9907 

09929 

0.9650 

0.9852 

09333 

0.9677 

0.9709 

0.9716 

0.9931 

0.9766 

0.9651 

0.9656 

09758 

0.9972 

0.9887 

0.9895 

0.9923 

0.9985 

0.9647 

0.9804 

0.9799 

0.9919 

09918 

0.9826 

1.0000 

0.9645 

0.9610 

0.9951 

0.9858 


Table  9.— 1992  Transfer  Adjusted 
Case  Mix  Index  and  Transfer 
Adjustment  to  Discharges  for 
Capital  Hospital-Specif  c  Rate 
Redeterminations— Continued 


Providar 
numtiar 


500005  .. 
500007  .. 
500009  .. 

500011  .. 

500012  .. 

500014  .. 

500015  .. 

500016  .. 
500019  .. 

500024  .. 

500025  .. 

500026  .. 

500027  .. 

500028  .. 

500029  .. 
500031  .. 
500033  . 

500035  . 

500036  . 

500037  . 

500042  . 

500043  . 

500044  . 

500045  . 

500048  . 

500049  . 

500050  . 

500051  . 

500052  . 

500053  . 

500054  . 

500055  . 

500057  . 

500058  . 

500059  . 

500060  . 

500061  . 

500062  . 
500065  . 

500068  . 

500069  . 

500071  . 

500072  . 

500073  . 

500074  . 

500075  . 

500077  , 

500078  . 

500079  . 
500060  . 
500084 
500085 
500088 
500069 
500090 
500092 
500094 
500096 
500097 
500098 
500101 
500102 
500106 
500107 
500110 
500118 
500119 
500122 
500123 
500124 
500125 
500129 
500132 


Com  ftpcttng  ptnod 


End 


01/01/92 

01/01/92 

01/01/92 

01/01/92 

01/01/92 

01/01/92 

01/01/92 

01/01/92 

01/01/92 

01/01/92 

01/01/92 

01/01/92 

01/01/92 

01/01/92 

01/01/92 

01/01/92 

01/01/92 

01/01/92 

11/01/91 

01/01/92 

01/01/92 

01/01/92 

01/01/92 

01/01/92 

08/01/91 

01/01/92 

10/01/91 

10/01/91 

01/01/92 

01/01/92 

01/01/92 

08/01/91 

10/01/91 

01/01/92 

01/31/92 

01/01/92 

01/01/92 

01/01/92 

01/01/92 

01/01/92 

01/01/92 

01/01/92 

01/01/92 

01/01/92 

01/01/92 

01/01/92 

08/01/91 

11/01/91 

10«)1/91 

01/01/92 

01/01/92 

01/01/92 

01/01/92 

01/01/92 

01/01/92 

01/01/92 

01/01/92 

01/01/92 

01/01/92 

01/01/92 

91/01/92 

01/01/92 

01/01/92 

01/01/92 

01/D1/92 

01/01/92 

01/01/92 

01/01/92 

01/01/92 

01/01/92 

01/01/92 

01/01/92 

01/01/92 


Tfanafa* 
adiuai'^ 


1201/92 
1201.'92 
1201/92 
1201.'92 
1201/92 
1201/92 
1201/92 
1201/92 
1201/92 
1201/t2 
1201/82 
1201/92 
1201/92 
1201/92 
1201/9i 
1201/92 
1201/92 
1201/92 

iaoi/s2 

1201/92 

1201/92 

120./92 

12/31/92 

1231/92 

07/30/92 

1201/92 

09/30/92 

09O(V92 

1201/92 

12/31/92 

1Z31/92 

0701/92 

09001^2 

1201/92 

1201/92 

1201/92 

1201/92 

1201/92 

1201/92 

1201/92 

1201/92 

1201/92 

1201/92 

1201/92 

1201/92 

1201/92 

0701/92 

1001/92 

0900/92 

1201/92 

1201/92 

1201/92 

1201/92 

1201/92 

1201/92 

1201/92 

1201/92 

1201/92 

1201/92 

1201/92 

1201/92 

1201/92 

1201/92 

1201/92 

1201/92 

1201/92 

1201/92 

1201/92 

1201/92 

1201/92 

1201/92 

1201/92 

1201/92 


Tranciat 


mam  10 

dla- 
ct<argat 


1.72^ 

1.2936 

1.2919 

1.2516 

1.5056 

1.7497 

1.2736 

1.3410 

1.26» 

1.57M 

185» 

1.3634 

1.5397 

1.0650 

1.0330 

1.2652 

1.2411 

1.5159 

1.2648 

1.2C75 

1.3443 

1.1551 

1.8674 

1.1243 

0.9105 

1.2C88 

1.3141 

1.6114 

1.2418 

1.2€41 

1.8(48 

1.1C42 

1.3£90 

1.5264 

1.1-29 

1.3-06 

1.0' 14 

0.9607 

1.2- 08 

1.«58 

^.y«l 
i.3r9i 

1.1(94 
0.9"75 
1. 15^89 

^.^c<J^ 

1.2<«9 
1.2.47 
1.2;?55 
0.8-'45 
1.1  45 
1.0353 
1.9)13 
0.9321 
0.9156 
1.1)68 
0.9138 
0.9918 
1.1954 
0.6916 
0.9458 
0.9799 
1.C385 
1.CJ46 
1.2239 
1.1556 
1.J258 
1.1809 
0.f590 
1.^880 
0.f<825 
1.e946 
0.P196 


0.9980 

0.9739 

0.9903 

0.9665 

0.9970 

0.9972 

09847 

09696 

0.9718 

0.9966 

0.9990 

0.9863 

0.9982 

0.9787 

0.9575 

0.9606 

0.9657 

09915 

0.9919 

C9864 

0.9842 

0.9304 

0.9990 

0.9659 

0.9742 

0.9897 

0.9907 

0.9965 

0.9949 

0.9838 

0.9991 

0.9626 

0.9920 

09832 

0.9333 

0.9738 

09513 

0.9418 

09654 

0.9907 

0.9196 

0.9656 

0.9782 

0.9524 

0.9839 

09790 

0.9909 

09925 

0.9799 

09518 

0.9658 

0.9610 

09926 

0.9718 

09323 

09628 

0.9429 

0.9324 

0.9319 

0.9732 

0.9790 

09830 

0.9848 

0.9600 

0.9659 

0.9516 

0.9649 

09735 

1.0000 

0.9839 

0.9569 

0.9973 

0.9682 


Table  9.-1992  Transfer  Adjusted 
Case  Mix  Index  and  Transfer 
Adjustment  to  Discharges  for 
Capital  Hospital-Specific  Rate 
Redeterminations — Continued 


Coal  lapOfUng  parted 


ProvWar 
nufflbar 


500134  .„ 
500140  ... 
500143  ... 

510001  ... 

510002  ... 

510004  .. 

510005  ... 

510006  .. 

510007  .. 
510006  .. 
510009  .. 

510012  .. 

510013  .. 
510016  .. 
510018  .. 
510022  . 

510029  .. 

510030  . 

510031  .. 
510033  .. 

510038  .. 

510039  .. 

510040  .. 

510047  .. 

510048  . 
510050  .. 
510053  . 
510055  .. 

510059  . 

510060  . 
510063  . 
51006S  . 
510068  . 

510067  . 

510068  . 

510076  . 

510077  . 

510061  . 
510082  . 

510084  . 

510085  . 

520002  . 

520003  . 
52000S  . 
520010  . 
520012  . 
520014  . 

520018  . 

520019  . 
520021  . 
520024  . 
520026  . 
520029  . 

520031  . 

520032  . 

520033  . 

520034  . 

520035  . 

520037  . 

520038  . 

520039  . 
520042  . 
520045 
520048 
520049 
520053 
520054 
520056 
520057 
520058 
520059 
520060 
520062 


Bago 


End 


01/01/92 

10/01/91 

01/01/92 

01/01/92 

09/01/91 

11/01/91 

01/01/92 

10/01/91 

10/01/91 

01/01/92 

01/01/92 

10/01/91 

10A31/91 

01/01/92 

1(y01/91 

01/01/92 

10/01/91 

10A31/91 

01/01/92 

01/01/92 

10«1/91 

01A)1/92 

01/01/92 

01/0l-'92 

01/01/92 

10/01/91 

10/01/91 

10/01/91 

01/01/92 

09/01/91 

01/01/92 

01/01/92 

01/01/92 

09/01/91 

10/01/91 

01/01/92 

10/01/91 

10/01/91 

01/01/92 

01/01/92 

10/01/91 

10/01/91 

01/01/92 

10/01/91 

01A)l/92 

10/01/91 

ia«1/91 

10/01/9^1 

10/01/91 

10/01/91 

10/01/91 

01/01/92 

10/01/91 

10«)1/91 

10/01/91 

09/01/91 

10/01/91 

01/01/92 

10/01/91 

01/01/92 

01/01/92 

10«1/91 

01/01/92 

10/01/91 

1Q«1/91 

01/01/92 

01/01/92 

10/01/91 

01/01/92 

10/01/91 

10/01/91 

10/01/91 

10/01/91 


adiuatad 


1201/92 
09O(V92 

1201/92 
1201/92 

oaoi/92 

1001/92 
1201/92 
09/30/92 
09O0«2 
1201/92 
1201/92 
0400/92 
0900/92 
1201/92 
0900^2 
1201/92 
09OQi« 
090092 
1201/92 
1201/92 
09O0«2 
1201/92 
1201/92 
1201/92 
1201/92 
0900/92 
0900^2 
09OQ/92 
1201/92 

oaoi/92 

1201/92 
1201/92 
1201/92 
0801/92 
0900^2 
1201/92 
09OQ/92 
0900^2 
1201/92 
1201/92 
09O0k^2 
09/30/92 
1201/92 
0900/92 
1201/92 
09/30/92 
09OQ/92 
09OCy92 
0900/92 
0900*^2 
09/3(y92 
1201/92 
0900^2 
0900/92 
0900^2 
0800^2 
0900/92 
1201/92 
09OQO2 
1201/92 
1201/92 
090002 
12/31/92 
0900/92 
0900/92 
1201/92 
1201/92 
0900/92 
1201/92 
09/3002 
0900^ 
0900/92 
OftOO/92 


Trtn»le» 

adiusi- 
manl  10 

d»- 
tfiargM 


06828 

1.2302 

0.7104 

1.6124 

1.2852 

0.9662 

0.9515 

1.2544 

14173 

1.0901 

0.9843 

1.0164 

1.1245 

1.0155 

1.0571 

1.6722 

1.3002 

1.1164 

1.3484 

1.2654 

10505 

1.3629 

1.1382 

1.1406 

1.1200 

1  2395 

09759 

1.1883 

1.2682 

1.1590 

1.0502 

0.9797 

1.1210 

1.2017 

1.1045 

0.8875 

1.1606 

1.0126 

0.9942 

0.9983 

1  2929 

1.2685 

1.1428 

1.3626 

1  1352 

0.9616 

1.1206 

1.0257 

1.3041 

1.2221 

1.0987 

10609 

09437 

1.1075 

1.1876 

1.2231 

1.1980 

1.2381 

16047 

1.3106 

1.0205 

1.1168 

1  6726 

1.3964 

1.9158 

10308 

1.0893 

1.2947 

1  1666 

1.0808 

1.2014 

1.2270 

1.2125 


0.9964 
1.0000 
1.0000 
09957 
09761 
0.9258 
09562 
099O4 
09998 
0.9915 
0  9779 
0  9839 
09979 
0.9701 
09748 
09989 
0.9916 
0  9941 
09897 
09912 
09709 

0  9942 

1  0000 
09894 
0  9893 
09914 
0.9567 
09961 
1,0000 
0  9870 
0  9782 
0.9669 
09886 
09914 
0  9742 
0  9751 
0.9689 
0  9817 
09696 
0.9737 
09664 
0.9712 
0.9721 
0.9965 
09360 
09768 
0.9621 
0  9685 
0  9786 
0.9699 
0.9751 
0  9713 
0.9629 
0.9790 
0  9673 
09620 
09641 
09670 
0.9993 
0.9724 
09506 
0.9755 
0.9981 
09948 
0.9966 
0.9393 
0.9816 
09893 
0.9791 
0.9717 
09752 
0.9655 
09647 
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Table  9.— 1992  Transfer  Adjusted 
Case  Mix  Index  and  Transfer 
Adjustment  to  D»scharges  for 
Capital  Hospjtal-Specific  Rate 
Redeterminatjons— Continued 


CCMf  rspoftino  psnod 

Tranitv 
MiusWd 

Tran«<»r 
idiuM- 

■MM  10 

PioMdc 

nuMMr 

■•gm 

End 

Indsi 

(M- 
cttargM 

520064  ... 

^^m/9^ 

^3f2^.'9^ 

1.5567 

09921 

520069  ... 

O1A01/92 

12rj1/92 

i.ieos 

0.9687 

520070  ... 

oi«i/a2 

12/31/92 

1.3924 

09636 

520071   ... 

1Q«)1/91 

09rXV92 

1.1535 

0.9725 

520077  ... 

10/01/91 

09r30/92 

0.9922 

0  9519 

520078  ... 

01^1/92 

12/31/92 

1.4302 

0.9967 

520082  ... 

ouo^/9^ 

07/31/92 

1.2916 

0.9825 

520083  ... 

oiA)i/ge 

12/31/92 

1.5742 

0.9990 

520084  ... 

1001/91 

09/3092 

1.0770 

0.9616 

520089  ... 

Ot/01/92 

12/31/92 

1.5293 

0.9964 

520090  ... 

i(yoi/9i 

oa«ra2 

1.1716 

0.9577 

S20095  ... 

01X>1/92 

ia"31/92 

1.3811 

0.9704 

520100  ... 

01/01/92 

12^1/92 

1.2615 

0.9645 

520101  ... 

1001/91 

0(V3O92 

1.1426 

0.9619 

520102  . . 

01/01/92 

12/31/92 

1.2112 

0.9637 

520103  ... 

1(K>1/91 

0a«V92 

1.3418 

0.9784 

520107  ... 

01/01/92 

12/31/92 

1.2694 

0.9635 

Table  9.— 1992  Transfer  adjusted 
Case  Mix  Index  and  Transfer 
adjustment  to  Dischahges  for 
Capital  Hospjtal-Specific  Rate 
Redetermcnatjons— Continued 


PKMtdar 


52010B 
520110 
520113 
520115 
520116 
520117 
520118 
520123 
520130 
520131 
520135 
520138 
520139 
520140 
520144 
520145 
520146 


C<M«  ««poi«ng  panod 


Bagin 


1001/91 
01/01/92 
10«1/91 
10/01/91 
1001/91 

oa«i/9i 

01/01/92 
1001/91 
1O01/91 
01/01/92 
0U01/92 
12/29/91 
0902/91 
01/01/92 
1001/91 
01/01/92 
01/01/92 


End 


09/3092 
1^1/92 
0a'3Q/92 
09irXV92 
09/30/92 
08/31/92 
12/31/92 
Oa/30/92 
09rXV92 
12/31/92 
12/31/92 
12/27/92 
08/30/92 
12/31/92 
09/30/92 
12/31/92 
12/31/92 


Tnriitar 
•d|u««d 
CM*  mix 


1.0144 
1.0834 
1.1841 
12398 
1.2326 
1.0924 
a9694 
1.0192 
0^756 
1.0530 
a97S6 
1.8410 
1.2562 
1.5116 
1.0360 
0.9855 
1.1186 


Tranalar 
to 


d»- 
ctwrgM 


0.9764 
0.9837 
0.9712 
09728 
0.9723 
0.9472 
0.9435 
0.9556 
09506 
0.9345 
0.9487 
a998S 
0.9838 
0.9976 
0.9639 
0.9910 
09659 


Table  9.— 1992  Transfer  adjusted 
Case  Mix  Index  and  Transfer 
Adjustment  to  DtscH/ikRGES  for 
Capital  Hospital-Specific  Rate 
Redeterminatkdns— Continued 


Com  fWoMno  pMod 

Tnratw 
•diuMd 

Tr«n$l»f 

PKwidar 

numCor 

B«gln 

End 

caMtnli 
*idu 

dto- 
cttorgM 

520148  ... 

01«1/92 

12/31/92 

1.0822 

0.9627 

520149  .. 

01A)1/92 

120t/92 

1.0505 

0.9174 

520152  ... 

10«1/91 

00«y92 

1.1367 

0.9597 

520153  ... 

1001/91 

090092 

1X1092 

0.9475 

520154  ... 

1001/91 

09r»/92 

1.1106 

0.9683 

520156  ... 

01/01/92 

12^91/92 

1.0433 

0.9538 

520157  ... 

01/01/92 

12/31/92 

10208 

0.9449 

520160  ... 

01/01/92 

12/31/92 

1.7582 

0.9968 

520171  ... 

01/01/92 

1201/92 

09871 

0.9706 

520173  ... 

1001/91 

0900/92 

1.1001 

0.9760 

520174  ... 

01/01/92 

1201/92 

1.4154 

0.9815 

520177    .. 

01/01/92 

1201/92 

1.5240 

a9830 

530007  ... 

07/01/91 

07/30^ 

1.0702 

0.S474 

530008  .. 

01/01/92 

1201/92 

1.2141 

0.9706 

530010  ... 

01A)1/92 

1201/92 

1.2472 

0.9791 

530023     . 

01/01/92 

12/31/92 

09519 

0.9302 

530032     . 

01/01/92 

1201/92 

1.3032 

09781 

Table  io.— Percentage  Difference  in  Wage  Indexes  for  Areas  That  Qualify  for  a  Wage  Jnoex 

Exception  for  Excluded  hospitals  and  Units 


Area 


Rural  Cormecbcut  ..~..~ ~_ - ~ - - 

Rural  Hmiau „.. ,. 

Rural  Marylarv) _ 

Ruidi  Massachusetts  _ » 

Fkjral  New  Hampshire ~ 

Rural  Puerto  Rico . 

Aiguacfitla.  PR  

Albany,  GA 

/Uexandria,  LA - - 

Ann  Mior.  Ml - ~ 

Bergen-PassaJc.  NJ  ..„ - - ~ ~ 

Boston-LoweB-BrocktorvLawrence-SaJem,  MA 

Bndgeport-SlanTford-Norwalk-Danbury,  CT 

Burtington,  NC ~ -. ~- — »~».-....~. — »— — 

Caguas,  Pf\  - — - - 

Chartotte-GastDniB-Rock  Hil,  NC-SC _ 

Decatur,  AL 

B  Paso.  TX » - -.. 

FJorence.  SC - - 

Greensboro-Winston-SalenvHfgh  Point.  NC  — 

Harttord-MkMetoifwvNew  Britain.  CT 

Hickory.  NC  .._ _ 

HoomaTNbodaux.  LA — ^.... 

Ki«eervTei«p»e.  TX — X- 

KnoKMUe.  TN 

Las  Ouse,  NM 

MaoofvWamer  Robins.  GA — 

Manchester-Nashua.  NH  - 

Mayaguez.  PR  . — — - 

McASen-EtSnburg-Mtesion,  TX — 

MkkSeeex-SoroefBet-Hunterdon,  tU 

Mofvnoath-Ocewi.  NJ 

Naaaau-SuHolk.  NY 

New  Bedkntf-Fall  Rtvr-Attlebow).  MA  

New  Haven-West  Heven-Waterbury.  CT 

New  London^teOMtch,  CT 

Newark.  NJ  - - 

Omaha,  NC^A  ._ _ -, 

Orange  Oowity,  NY 

Ortando.  FL 

Rne  Bhjff.  AR  


1982-1990 
percentage 
ditterence 


21.008 
"l7i36 


8.274 


13.823 


1984-1990 
percentage 
difference 


23.410 
20.984 

8.298 
21.776 

9.265 

20^475 
9.126 
8.018 

11235 


15.947 


11.187 


10.877 
8.376 


tO.959 
"9779  I 


9.785 
10.518 

8.423 
19.104 
15.347 

8207 


12.656 
9.325 

10.032 
8.487 


12229 


24.478 

12.561 

12.354 

10.757 

9.810 

9.503 

11.507 

13.672 

12.593 

8i)33 

9.900 


15.011 
8.176 
9.160 


1988-1990 
percentage 
difference 


11.094 


26.493 
20J76 


10.431 

ia051 

9.840 


9.447 


8.756 


12.764 

10.225 


13.107 
10.140 


10.369 
10.712 
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Table  io.— Percentage  Difference  in  Wage  Indexes  fof  areas  That  Quaufy  for  a  Wage  Index 
Exception  for  Excluded  Hospitals  amd  Units— Continued 


Area 


NH 


PittsfieW,  MA 

Ponca,  PR 

Portsmouth-Dovef-Rochesler, 

Poughke'epsie,  NY  ~".... 

Providence- Pawtucket-Woonsocket  Rl — 

Redding,  CA 

Riversid«-San  Bernardino.  CA 

Santa  Fe.  NM 

Victoria,  TX  

West  Palm  Beach-Boca  Raton- Delray  Beach.  FL 

Wilmington,  NC  

Worcester-Fitchburg-Leominster,  MA 

Yuma,  AZ  


1982-1990 
percentage 
difference 


8.333 
"81979 


9.791 


1984-1990 
percentage 
difference 

1988-1990 
percentage 
difference 

9.466 

9303 

10.139 
17.503 

"" ib'iBi 

8.684 

9.271 

8.340 

8  361 

11  530 

11.702 

6.242 

Appendix  A— Regulatory  Impact 
Analysis 

/.  Introduction 

Executive  Order  (E.O.)  12291  requires 
us  to  prepare  and  publish  an  initial 
regulatory  impact  analysis  for  any  final 
rule  that  meets  one  of  the  E.O.  12291 
criteria  for  a  "major  rule,"  that  is.  a  rule 
that  would  be  likely  to  result  in — 

•  An  annual  effect  on  the  economy  of 
$100  million  or  more; 

•  A  major  increase  in  costs  or  prices 
for  consumers,  individual  industries, 
Federal,  State,  or  local  government 
agencies,  or  geographic  regions;  or 

•  A  significant  adverse  effect  on 
competition,  employment,  investment, 
productivity,  innovation,  or  on  the 
ability  of  United  States-based 
enterprises  to  compete  writh  foreign- 
based  enterprises  in  domestic  or  export 
markets. 

In  addition,  we  generally  prepare  a 
regulatory  flexibility  analysis  that  is 
consistent  with  the  Regulatory 
Flexibility  Act  (RFA)  (5  U.S.C.  601 
through  612),  unless  the  Secretary 
certifies  that  a  final  rule  would  not  have 
a  significant  economic  impact  on  a 
substantial  number  of  small  entities.  For 
purposes  of  the  RFA,  we  consider  all 
hospitals  to  be  small  entities. 

Also,  section  1102(b)  of  the  Act 
requires  the  Secretary  to  prepare  a 
regulatory  impact  analysis  for  any  final 
rule  that  may  have  a  significant  impact 
on  the  operations  of  a  substantial 
number  of  small  nu-al  hospitals.  Such 
an  analysis  must  conform  to  the 
provisions  of  section  603  of  the  RFA. 
With  the  exception  of  hospitals  located 
in  certain  New  England  counties,  for 
purposes  of  section  1102(b)  of  the  Act, 
we  define  a  small  rural  hospital  as  a 
hospital  with  fewer  than  100  beds  that 
is  located  outside  of  a  Metropolitan 


Statistical  Area  or  New  Eng'and  County 
Metropolitan  Area. 

Section  601(g)  of  the  Social  Security 
Amendments  of  1983  (Pub.  L.  98-21) 
designated  hospitals  in  certain  New 
England  counties  as  belong  ng  to  the 
adjacent  New  England  Mel-opolitan 
County.  Thus,  for  purposes  of  the 
prospective  payment  system,  we 
classified  these  hospitals  as  urban 
hospitals. 

It  is  clear  that  the  changes  being 
implemented  in  this  docunent  will 
affect  both  a  substantial  nvmber  of  small 
riiral  hospitals  as  well  as  other  classes 
of  hospitals,  and  the  affects  on  some 
may  be  significant.  Therefore,  the 
discussion  below,  in  combination  with 
the  rest  of  this  final  rule  with  comment 
period,  constitutes  a  combined 
regulatory  impact  analysis  and 
regulatory  flexibility  analj  sis  in 
accordance  with  E.O.  12291  and  the 
RFA. 

//.  Changes  in  the  Final  Bute 

There  are  no  major  poli::y  changes  in 
this  final  rule  from  the  policies 
proposed  in  the  proposed  rule. 
However,  since  we  published  the 
proposed  rule,  the  Omnibus  Budget 
Reconciliation  Act  of  1993  (Pub.  L.  103- 
66)  (OBRA  93)  was  enacted.  Several 
provisions  of  Public  Law  103-66  have 
significant  impacts  on  the  results  of  our 
impact  analysis,  since  they  affect 
inpatient  hospital  payments  for  the 
operating  and  capital  prospective 
payment  systems  during  FY  1994,  and, 
in  some  cases,  FY  1993.  These 
provisions  are: 

•  The  update  factor  for  the 
standardized  amounts  for  FY  1994  is  the 
market  basket  rate  of  increase  minus  2.5 
percentage  points  for  hospitals  located 
in  urban  areas  and  the  market  basket 
rate  of  increase  minus  l.C  percentage 
point  for  hospitals  located  in  rural  areas. 


•  Beginning  in  FY  1994.  updates  to 
the  hospital-specific  rates  for  sole 
community  hospitals  (SCHs)  and 
Medicare-dependent,  small  rural 
hospitals  (MDHs)  will  be  made  on  a 
Federal  fiscal  year  basis,  rather  than  on 
a  cost  reporting  period  basis.  The  FY 
1994  update  will  be  computed  taking 
into  account  the  portion  of  the  12- 
month  cost  reporting  period  beginning 
during  FY  1993  that  occurs  during  FY 
1994.  In  addition,  the  update  for  SCHs 
and  MDHs  is  the  market  basket  rate  of 
increase  minus  2.3  percentage  points  for 
FY  1994. 

•  The  unadjusted  standard  Federal 
rate  for  capital  payments  to  prospective 
payment  hospitals  is  reduced  by  7.4 
percent  for  FY  1994.  We  note  that  this 
provision  does  not  supersede  the 
provision  of  section  1886(g)  of  the  Act 
that  requires  that  aggregate  payments 
equal  10  percent  less  than  the  amount 
that  would  have  been  paid  to  hospitals 
under  reasonable  cost  reimbursement. 

•  Hospitals  in  urban  areas  with  wage 
indexes  below  the  wage  index  for  rural 
areas  in  the  State  and  hospitals  in  a 
State  comprised  of  a  single  urban  area 
are  not  subject  to  further  decreases  in 
their  wage  indexes  as  a  result  of 
reclassification  of  other  hospitals.  Under 
the  statute,  this  provision  is  effective 
retroactive  to  October  1, 1991. 

•  Hospitals  classified  as  regional 
referral  centers  (RRCs)  on  September  30, 
1992.  will  maintain  that  classification 
for  cost  reporting  periods  beginning  in 
FYs  1993  and  1994,  unless  the  area  in 
which  the  hospital  is  located  is 
redesignated  as  a  Metropolitan 
Statistical  Area  (MSA)  by  the  Office  of 
Management  and  Budget  (0MB)  for 
such  a  fiscal  year. 

•  The  special  payment  provisions  for 
Medicare-dependent,  small  rural 
hospitals  (MDHs)  are  extended  through 
discharges  occurring  before  October  1. 
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1994.  Howaver,  after  •  hospital's  first 
three  12-month  cost  reporting  pMriods  as 
an  MDH.  there  is  a  revision  in  the 
payment  methodology. 

•  Hospitals  that  lost  their 
classification  as  an  RRC  for  cost 
reporting  periods  beginning  during  FY 
1993  are  entitled  to  receive  a  lump-sum 
payment  equal  to  the  difference  between 
the  hospital's  actual  aggregate  payment 
during  that  period  and  the  aggregate 
payment  that  die  hospital  would  have 
received  if  the  hospital  had  been 
classified  as  an  RRC.  Hc3pitals  that  lost 
their  classification  as  MDHs  for  cost 
reporting  periods  beginning  during  FYs 
1992  or  1993  are  entitled  to  receive  a 
similar  lump-siun  payment. 

•  Hospitals  that  fail  to  qualify  as 
RRCs  or  MDHs  as  a  result  of  a  decision 
by  the  Medicare  Geographic 
Classiflcation  Review  Board  (MGCRB)  to 
reclassify  the  hospital  as  being  located 
in  an  urban  area  for  either  FY  1993  or 
FY  1994  may  decline  such 
reclassification. 

•  The  regional  floor  provision,  which 
allowrs  hospitals  in  census  regions  for 
which  regional  standardized  amounts 
exceed  the  national  standardized 
amount  to  be  paid  based  on  15  percent 
of  the  regional  amount  and  85  percent 
of  the  national  amount,  has  been 
extended  through  FY  1996. 

•  For  FYs  1994  through  1997.  the 
applicable  rate-of-increase  percentages 
(the  market  basket  percentage  increase) 
for  hospitals  that  are  excluded  from  the 
prospective  payment  system  are 
reduced  by  the  lesser  ot  one  percentage 
point  or  the  percentage  point  difference 
between  10  percent  and  the  percentage 
by  which  the  hospital's  allowable 
operating  costs  of  inpatient  hospital 
services  for  cost  reporting  periods 
beginning  in  FY  1990  exceeds  the 
hospital's  target  amount.  Hospitals  or 
distinct  part  hospital  imits  with  FY 
1990  operating  costs  exceeding  target 
amounts  by  10  percent  or  more  receive 
the  mark^  basket  percentage  increase. 

•  Payments  to  hospitals  for  the  cost  of 
administering  blood  clotting  factor  to 
Medicare  beneficiaries  who  have 
hemophilia  are  reinstated  retroactively 
to  discharges  occurring  on  or  after 
December  19, 1991,  and  extended 
through  discharges  occurring  before 
October  1,1994. 

•  Effective  with  discharges  occurring 
on  or  after  August  10. 1993.  the  time 
spent  by  graduate  medical  residents 
providing  services  at  a  community 
health  center  under  the  ownership  and 
control  of  a  hospital  are  included  in  the 
hospital's  resident  count  for  purposes  of 
computing  indirect  medical  education 
payments. 


•  For  cost  reporting  periods 
beginning  in  FYs  1994  ar>d  1995.  direct 
graduate  medical  education  payments 
are  not  updated,  except  for  payments  for 
residents  in  primary  care,  and  obstetrics 
and  gmecology. 

•  Effective  August  10, 1993.  a 
resident  in  an  approved  preventive  care 
training  program  may  be  counted  as  a 
full-time  resident  for  up  to  2  additional 
years  beyond  the  initial  residency 
period. 

While  the  changes  due  to  Public  Law 
103-66  have  significant  effects  on 
payments,  they  do  not  greatly  affect  the 
regulatory  impacts  of  the  policy  changes 
we  are  implementing  in  this  final  rule 
with  comment  period  in  comparison 
with  the  regulatory  impacts  discussed  in 
the  proposed  rule.  Rather,  differences  in 
this  final  rule  impact  analysis  compared 
to  that  in  the  proposed  rule  appear  to  be 
the  result  of  using  later  or  more 
complete  hospital  data.  For  example,  a 
more  complete  FY  1992  MEDPAR  file  is 
now  available  compared  to  the  one 
available  at  the  time  of  the  proposed 
rule.  In  addition,  more  recent  hospital- 
specific  data,  including  cost  reports,  are 
used  in  this  analysis. 

Since  publication  of  the  May  26, 1993 
proposed  rule,  the  latest  hospital  market 
basket  forecast  projects  an  increase  of 
4.3  percent  in  the  operating  costs  of 
hospitals  paid  under  the  prospective 
payment  system,  compared  to  the  4.2 
percent  market  basket  increase 
published  in  the  proposed  rule.  Prior  to 
passage  of  Public  Law  103^66,  the  urban 
standardized  amounts  for  FY  1994  were 
to  be  updated  at  a  rate  equal  to  the 
market  basket  forecast,  and  the  rural 
standardized  amount  was  to  be  updated 
by  the  market  basket  plus  1.5  percent. 
As  noted  above,  the  Act  now  specifies 
that  the  FY  1994  update  to  the  urban 
standardized  amounts  is  the  market 
basket  minus  2.5  percent,  and  the 
update  to  the  rural  standardized  amount 
is  market  basket  minus  1.0  percent.  This 
results  in  a  1.8  percent  update  in  the 
urban  standardized  amounts  rather  than 
the  4.2  percent  projected  at  the  time  of 
the  proposed  rule.  The  rural 
standardized  amount  will  be  updated  by 
3.3  percent  rather  than  5.7  percent.  The 
hospital-specific  rates  for  sole 
community  hospitals  and  Medicare- 
dependent,  small  rural  hospitals  will  be 
updated  by  2.0  percent  (market  basket 
minus  2.3  percent)  as  specified  in 
Public  Law  103-66.  This  represents  a 
decline  from  the  full  market  basket 
update  of  4.2  percent  published  in  the 
proposed  rule. 

For  hospitals  and  units  excluded  from 
the  prospective  payment  system.  Public 
Law  103-66  amended  section 
1886{b){3}{BJ  of  the  Act  to  provide  that 


for  cost  reporting  periods  beginning  on 
or  after  October  1, 1993  and  before 
October  1, 1994.  the  applicable  rate-of- 
increase  percentage  is  tne  market  basket 
percentage  increase  minus  the  lesser  of 
1  percent,  or  the  percentage  difference 
between  10  percent  and  the  hospital's 
"update  adjustment  percentage."  except 
for  hospitals  with  an  update  adjustment 
percentage  of  at  least  10  percent.  The 
rate-of-increase  percentage  for  hospitals 
in  the  latter  case  is  the  market  basket 
percentage  increase.  The  update 
adjustment  percentage  is  the  percentage 
by  which  a  hospital's  allowable 
inpatient  operating  costs  exceed  the 
hospital's  ceiling  for  the  cost  reporting 
period  beginning  in  FY  1990.  For  cost 
reporting  {>eriods  beginning  on  or  after 
October  1, 1994  and  before  October  1, 
1997,  the  update  adjustment  percentage 
is  the  update  adjustment  percentage 
from  the  previous  year  plus  the  sum  of 
the  previous  years'  applicable 
reductions.  The  applicable  reduction 
and  applicable  percentage  are  then 
determined  in  the  same  manner  as  for 
FY  1994,  The  most  recent  forecasted 
market  basket  increase  for  FY  1994  for 
hospitals  and  units  excluded  from  the 
prospective  payment  system  is  4.3 
percent. 

With  regard  to  the  capital  prospective 
payment  system,  we  have  revised  our 
estimate  of  the  rate  of  increase  in  capital 
costs  per  case  and  our  budget  neutrality 
target.  The  FY  1994  Federal  rate  and  the 
hospital-specific  rate  will  decrease  9.33 
percent  and  2.16  percent,  respectively, 
from  their  FY  1993  levels.  We  now 
estimate  that  FY  1994  payments  per 
case  will  increase  2.99  percent  over  FY 
1993  levels.  The  impacts  of  these 
revised  increases  are  illustrated  in  the 
analyses  below. 

III.  Limitations  of  Our  Analysis 

In  the  analysis  that  follows,  we 
examine  the  effects  on  hospital 
payments  of  changes  required  by  statute 
and  the  changes  implemented  through 
this  final  rule.  This  is  accomplished  by 
estimating  the  effects  of  a  given  policy 
change  holding  other  payment  variables 
constant.  We  would  expect  hospitals  to 
adapt  to  many  of  these  changes,  and  to 
the  extent  they  are  able  to  do  so,  the 
actual  impacts  will  vary  from  tlie 
estimates  discussed  below.  However,  we 
cannot  accurately  predict  behavioral 
responses  to  our  policy  changes,  and  we 
do  not  make  adjustments  for  future 
changes  in  such  variables  as  admissions, 
lengths  of  stay,  or  case  mix. 

/v.  Hospitals  Included  In  and  Excluded 
From  the  Prospective  Payment  System 

The  prospective  payment  systems  for 
hospital  inpatient  operating  and  capital- 
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related  costs  encompass  nearly  all 
general,  short-term,  acute  care  hospitals 
that  participate  in  the  Medicare 
program.  Oiily  55  short-term,  acute  care 
nospitals  remain  excluded  from  the 
prospective  payment  system  under 
section  1814(b)(3)  of  the  Act  (in 
Maryland)  or  a  demonstration  project 
(in  the  Finger  Lakes  region  of  New  YoA 
State).  Thus,  as  of  August  1993. 
approximately  5,300  hospitals  were 
receiving  prospectively  based  payments 
for  furnishing  inpatient  services.  This 
repre^pnts  alx>ut  83  percent  of  all 
Medicare-participating  hospitals.  The 
majority  of  this  impact  analysis  focuses 
on  this  set  of  hospitals. 

The  remaining  17  percent  are 
specialty  hospitals  that  are  excluded  by 
statute  from  the  prospective  payment 
system  and  continue  to  be  paid  on  the 
basis  of  their  reasonable  costs,  subject  to 
a  rate-of-increase  ceiling  on  their 
inpatient  operating  costs  per  discharge. 
These  hospitals  include  psychiatric, 
rehabilitation,  long-term,  children's,  and 
cancer  hospitals.  The  impact  on  these 
hospitals  of  the  changes  implemented  in 
this  final  rule  is  discussed  below. 

V.  Unpad  on  Excluded  Hospitals  and 
Units 

Approximately  1,000  specialty 
hospitals  are  excluded  from  the 
prospective  payment  system  and  are 
instead  paid  on  a  reasonable  cost  basis 
subject  to  the  rate-of-increase  ceiling 
under  §  413.40.  In  addition,  over  1.900 
psychiatric  and  rehabilitation  imits  in 
hospitals  that  are  subject  to  the 
prospective  payment  system  and  9 
hospitals  extensively  involved  in  either 
the  treatment  of  cancer  or  cancer 
research  are  also  excluded  from  the 
prospective  pa>Tnent  system  and  paid  in 
accordance  with  §  413.40. 

The  applicable  update  for  these 
hospitals  and  imits  was  described  above 
and  in  the  preamble  to  this  final  rule. 
The  impact  depends  on  the  cumulative 
cost  increases  experienced  by  each 
hospital'and  excluded  unit,  since  its 
applicable  base  period.  For  excluded 
hospitals  and  units  that  have 
maintained  their  cost  increases  at  a  level 
below  the  percentage  increases  in  the 
target  amounts  since  their  base  period. 
the  major  effect  will  be  on  the  level  of 
incentive  payments  these  hospitals  and 
units  receive.  Conversely,  for  excluded 
hospitals  and  units  with  per-case  cost 
increases  above  the  cumulative  update 
in  their  target  amount,  the  major  effect 
will  be  on  the  amount  of  excess  costs 
that  the  hospitals  will  have  to  absorb. 

In  this  context,  we  note  that  for  cost 
reporting  periods  beginning  on  or  after 
October  1, 1992,  $413.40(dM3)(iii) 
allows  an  excluded  hospital  or  unit 


whose  costs  exceed  the  rate-of-increase 
ceiling  to  receive  the  lower  of  its  rate- 
of-increase  ceiling  plus  50  percent  of 
reasonable  costs  in  excess  of  the  ceiling, 
or  110  percent  of  its  ceiling.  In  addition, 
under  the  various  provisions  set  forth  in 
§  413.40.  excluded  hospitals  and  units 
can  obtain  substantial  re  ief  from  the 
rate-of-increase  ceiling  for  significant, 
yet  justifiable,  increases  in  operating 
costs  that  exceed  the  target  amount.  At 
the  same  time,  however,  by  generally 
limiting  payment  increases  to  the 
growth  rate  in  the  hospital  market 
basket,  we  continue  to  p-ovide  an 
incentive  for  excluded  hospitals  and 
units  to  restrain  the  grovnh  in  their 
spending  for  patient  ser\'ices. 

VJ.  Quantitative  Impact  Analysis  of  the 
Proposed  Policy  Changes  Under 
Prospective  Payment  System  for 
Operating  Costs 

A.  Basis  and  Methodology  of  Estimates 

In  this  final  rule  with  comment 
period,  we  are  implementing  policy 
changes  and  payment  rate  updates  for 
the  prospective  paymen.  systems  for 
operating  and  capital-re  .ated  costs.  We 
have  prepared  separate  analyses  of  the 
changes  to  each  system,  beginning  with 
changes  to  the  operating  prospective 
payment  system. 

The  data  used  in  developing  the 
quantitative  analyses  presented  below 
are  taken  from  FY  1992  inpatient  billing 
data  and  the  most  current  hospital- 
specific  data  that  are  used  for  payment, 
purposes.  Although  the  analyses  of  the 
changes  to  the  operating  prospective 
payment  system  do  not  incorporate  any 
actual  cost  data,  the  most  recently 
available  hospital  cost  report  data  were 
utilized  to  create  some  of  the  variables 
by  which  hospitals  are  categorized. 

Our  analysis  has  several 
qualifications.  First,  as  oointed  out 
above,  we  do  not  make  adjustments  for 
behavioral  changes  that  hospitals  may 
adopt  in  response  to  these  policy 
changes.  Second,  due  to  the 
interdependent  nature  of  the 
prospective  payment  system,  it  is  very 
difficult  to  precisely  isc  late  and 
quantify  the  impact  associated  with  a 
given  change.  Tliird.  th3  results  of  our 
analysis  are,  of  course,  dependent  on 
the  quality  of  the  data  employed.  We 
have  attempted  to  cons  ruct  each 
variable  using  the  best  available  source, 
and  we  are  confident  that  our 
simulations  accurately  project  likely 
impacts  on  various  hosoital  groups.  For 
individual  hospitals,  however,  data 
biases  may  occur. 

The  simulations  estimate  total 
payments  \uider  the  opjrating 
prospective  payment  sjstem  given 


various  combinations  of  payment 

Earameters.  Short-term  acute  care 
ospitals  not  paid  under  the  prospective 
payment  system  (hospitals  in  the  New 
York  Finger  Lakes  demonstration 
project,  and  hospitals  in  Maryland)  are 
excluded  from  the  simulations. 
Paments  under  the  capital  prospective 
payment  system,  or  payments  for  other 
than  inpatient  operating  costs,  are  not 
estimated  in  this  section.  Estimated 
pay-ment  impacts  of  FY  1994  changes  to 
the  capital  prospective  payment  system 
are  discussed  later  in  this  impact 
analysis.  For  piuposes  of  determining 
which  method  of  payment  to  apply  for 
SCHs  or  MDHs  (the  Federal  payment 
rate  or  the  applicable  hospital-specific 
payment  rate  as  prescribed  by  section 
1886(d)(5)(D)(i)  of  the  Act),  we  assume 
that  all  such  hospitals  have  a  cost 
reporting  period  that  coincides  with  the 
Federal  fiscal  year. 

B.  Impact  of  Public  Law  103-66 

The  enactment  of  Public  Law  103-66 
since  the  publication  of  the  proposed 
rule  has  necessitated  broadening  the 
scope  of  our  impact  analysis  to  isolate 
the  impacts  of  that  statute  from  the 
impact  of  other  changes  in  this  final 
rule.  Most  notable  is  the  reduction  in 
the  update  factors.  Both  the  urban  and 
the  rural  update  factors  w^ere  reduced 
2.5  percentage  points.  (Public  Law  103- 
66  specifies  that  the  rural  update  for  FY 
1994  is  the  market  basket  minus  1.0 
percentage  point;  before  this  the  rural 
update  wa.<ijnarket basket  plus  1.5 
percentage  points.)  Therefore,  all 
hospitals  have  a  smaller  overall  increase 
from  FY  1993  to  FY  1994  than  they 
would  have  had  absent  Public  Law  103- 
66. 

Changes  resulting  from  Public  Law 
103-66  have  varying  effects  or.  different 
groups  of  hospitals.  The  most  dramatic 
in  terms  of  altering  the  percent  change 
in  payments  fit)m  FY  1993  to  FY  1994 
is  the  extension  of  the  special  payment 
protection  for  Medicare-dependent, 
small  rural  hospitals  (MDHs)  through 
cost  reporting  periods  ending  before 
October  1, 1994.  Because  this  extension 
was  made  retroactive,  it  results  in 
higher  FY  1993  payments  to  hospitals 
that  had  lost  their  MDH  status  during 
that  year.  Consequently,  the  higher  FY 
1993  baseline  reduces  the  net  change  in 
payments  from  FY  1993  to  FY  1994. 
Although  the  extension  of  this  provision 
leads  to  higher  payments  for  these 
hospitals  in  FY  1994,  the  payments  are 
at  a  reduced  rate  relative  to  FY  1993  (for 
FY  1994.  Pubhc  Law  103-66  provides 
that  MDHs  receive  50  percent  of  the 
difference  between  the  hospital-specific 
rate  and  the  Federal  payment  rate  for 
MDHs  paid  on  the  basis  of  the  hospital- 
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specific  rate).  In  addition,  for  MDHs  and 
for  SCHs,  the  update  in  the  hospital- 
specific  payment  rate  is  reduced  to  2.0 
percent.  The  net  effect,  despite  the 
provision  in  Pubhc  Law  103-66 
extending  the  MDH  provision,  is  that 
payments  in  FY  1994  are  now  estimated 
to  be  even  further  below  FY  1993  levels 
than  the  decrease  estimated  in  the 
proposed  rule. 

While  this  effect  is  most  evident  in 
the  MDH  rows  in  the  tables,  it  is  also 
apparent  among  other  hospital  groups  as 
well.  For  example,  one  may  expect  that 
rural  hospitals  as  a  group  would  not 
have  their  FY  1993  to  FY  1994  payment 
changes  reduced  by  the  smaller  update 
factors  to  the  same  degree  as  urban 
hospitals,  due  to  the  extension  of  the 
MDH  protection.  However,  while  FY 
1994  payments  to  rural  hospitals  are  not 
reduced  as  a  result  of  Public  Law  103- 
66  to  the  same  extent  as  urban  hospitals, 
the  effects  of  the  MDH  provision  and  the 
reduction  in  the  update  factor  discussed 
above  also  impact  on  total  payments  to 
rural  hospitals.  As  a  result,  the  FY  1993 
to  FY  1994  change  in  payments  for  rural 
hospitals  is  reduced  from  the  proposed 
rule  level  by  the  same  degree  as  the 
reduction  for  urban  hospitals.  This 
outcome  is  illustrated  in  Table  1  below. 

Table  I  displays  the  overall  impacts  of 
Pubhc  Law  103-66.  This  represents  a 
departure  from  previous  impact 
analyses,  including  the  proposed  rule, 
where  we  have  focused  primarily  on  the 
major  policy  changes  being 
implemented  through  the  rulemaking 
process.  We  beUeve  this  is  necessary  to 
demonstrate  that  the  significant 
variances  between  the  impacts  shown  in 
the  proposed  rule  and  those  reported 
here  are,  for  the  most  part,  due  to  the 
statutory  changes  in  Public  Law  103-66. 
Following  the  discussion  of  the  impacts 
due  to  Pubhc  Law  103-66,  we  present 
the  impacts  due  to  the  other  changes  we 
are  implementing  in  this  final  rule  with 
comment  period. 

Table  I  categorizes  hospitals  by 
various  geographic  and  special  payment 
groups  to  illustrate  the  varying  impacts 
on  different  types  of  hospitals.  The  top 
row  of  the  table  shows  the  overall 
impact  on  the  5,302  hospitals  included 
in  the  analysis.  This  is  84  fewer 
hospitals  than  were  included  in  the 
impact  analysis  in  the  FY  1993  final 
rule  (57  FR  39989).  (Data  for  119 
hospitals  that  were  included  in  last 
year's  analysis  were  not  available  for 
analysis  this  year,  primarily  due  to 
closures;  however,  data  were  available 
this  year  for  35  hospitals  for  which  data 
were  not  available  last  year.)  The  next 
three  rows  of  Table  I  contain  hospitals 
categorized  according  to  their 
geographic  location  (large  ui-ban,  other 


urban  or  rural)  based  on  the  new  MSA 
definitions.  There  are  1,636  hospitals 
located  in  large  urban  areas 
(populations  over  1  million),  1,344 
hospitals  in  other  urban  areas 
(populations  of  1  million  or  fewer),  and 
2,322  hospitals  in  rural  areas. 

The  next  three  rows  categorize 
hospitals  that  changed  their  geographic 
location  due  to  the  new  MSA 
definitions.  The  first  row  shows  that  108 
hospitals  were  located  in  counties  with 
MSA  designations  that  changed  from 
rural  to  urt>an.  It  does  not  include  23 
other  hospitals  that  have  been  deemed 
urban  xmder  section  1886(d)(8)(B)  of  the 
Act  and  are  located  in  counties  that  are 
now  designated  as  MSAs  under  the 
revised  MSA  definitions.  The  next  row 
contains  hospitals  located  in  counties 
that  changed  from  urban  to  rural  status 
under  the  new  MSA  definitions,  and  the 
third  row  contains  hospitals  located  in 
coimties  that  changed  from  other  urban 
to  large  urban  MSA  designations.  Theie 
were  three  hospitals  in  counties  that 
changed  from  large  urban  to  other 
urban.  Due  to  the  small  cell  size,  this 
category  is  not  shown.  The  next  two 
groupings  are  by  hospital  bed  size  and 
urban  or  rural  MSA  designations.  The 
final  groupings  under  geographic 
location  are  by  census  divisions, 
determined  on  the  basis  of  geographic 
location  in  either  an  urban  or  rural 
county  under  the  new  MSA  definitions. 

To  illustrate  the  effects  of  hospital 
geographic  reclassifications  for  FY  1994, 
the  second  part  of  Table  I  shows 
changes  in  payments  based  on  a 
hospital's  FY  1994  payment 
classification  for  purposes  of  the 
standardized  amount  under  the 
prospective  payment  system  after  any 
reclassifications  under  sections 
1886(d)(10)  of  the  Act.  rather  than  its 
actual  geographic  location.  For  example, 
as  noted  above,  the  number  of  hospitals 
included  in  our  analysis  that  are 
actually  located  in  large  urban,  other 
urban,  and  rural  areas  is  1,636, 1,344, 
and  2,322,  respectively.  After 
incorporating  reclassifications,  the 
number  of  large  urban,  other  urban,  and 
rural  hospitals  is  1.816, 1.421.  and 
2,065,  respectively. 

The  next  three  groupings  examine  the 
impacts  of  the  proposed  changes  on 
hospitals  grouped  by  whether  they  have 
residency  programs  (teaching  hospitals), 
whether  they  receive  DSH  payments, 
and  whether  they  receive  some 
combination  of  these  two  adjustments. 
We  have  changed  our  definition  of 
major  teaching  hospitals  in  this  analysis 
so  that  they  are  now  defined  according 
to  whether  the  hospital  has  100  or  more 
residents.  In  the  past,  we  have  defined 
major  teaching  hospitals  based  on 


whether  they  had  resident-to-bed  ratios 
of  .25  or  more.  We  believe  that  our  new 
definition  results  in  a  more 
homogeneous  grouping  of  those 
hospitals  that  are  defined  as  having 
major  teaching  programs.  Furthermore, 
since  the  indirect  medical  education 
adjustment  for  the  capital  prospective 
payment  system  is  based  on  the 
resident-to-average  daily  census  ratio,  it 
is  inconsistent  to  define  major  teaching 
hospitals  based  on  resident-to-bed 
ratios.  As  a  result  of  this  change,  45 
hospitals  defined  as  major  teaching 
hospitals  for  FY  1993  are  defined  as 
minor  teaching  hospitals  for  FY  1994. 
Conversely,  37  hospitals  that  were 
defined  as  minor  teaching  become  major 
teaching  under  the  new  definition. 

Disproportionate  share  hospitals  are 
grouped  according  to  their  payment 
status  during  FY  1994.  That  is,  hospitals 
located  in  rural  counties  that  have  been 
reclassified  as  urban  by  the  MGCRB  for 
purposes  of  assigning  the  standardized 
amount  are  categorized  here  as  urban, 
since  they  are  considered  urban  in 
determining  the  amount  of  their  DSH 
adjustment.  The  rural  DSH  hospitals, 
therefore,  including  those  in  the  rural 
referral  center  and  sole  community 
hospital  categories,  represent  hospitals 
that  were  not  reclassified  for  the 
standardized  amount.  The  next  category 
groups  hospitals  paid  on  the  basis  of  the 
urban  standardized  amount  in  terms  of 
whether  they  receive  the  indirect 
medical  education  adjustment  or  the 
DSH  adjustment,  or  both. 

The  next  six  rows  categorize  rural 
hospitals  by  special  payment  groups 
(sole  community  hospitals,  rural  referral 
centers,  and  MDHs).  Rural  hospitals 
reclassified  for  purposes  of  the 
standardized  amount  for  FY  1994  are 
not  included  here.  The  MDH  and  rural 
referral  center  (RRC)  rows  include  all 
hospitals  that  we  have  identified  as 
MDHs  or  RRCs  that  were  not  reclassified 
for  purposes  of  the  standardized  amount 
or  both  the  wage  index  and  the 
standardized  amount.  Because  Public 
Law  103-66  permits  MDHs  and  RRCs 
that  failed  to  quahfy  as  a  result  of  a 
reclassification  decision  by  the  MGCRB 
for  either  FY  1993  or  FY  1994  to  decline 
their  reclassification,  it  was  necessary  to 
project  which  hospitals  would  exercise 
this  option.  Those  projected  to  do  so  are 
included  here.  As  a  result,  the  number 
of  reclassified  hospitals  is  lower  than 
the  number  in  the  proposed  rule,  and 
the  numbers  of  RRCs  and  MDHs  are 
larger.  In  the  proposed  rule,  164 
hospitals  were  identified  as  having 
received  payments  as  MDHs  during  FY 
1993.  We  now  show  461  hospitals  that 
will  continue  to  benefit  from  this 
provision. 
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The  rural  referral  centers  (156),  sole 
community  hospitals  (558),  and  rural 
referral  center/sole  community  hospitals 
(47)  shown  here  were  not  reclassified 
for  purposes  of  the  standardized 
amount.  There  are  41  rural  referral 
centers  and  14  sole  community 
hospitals  that  would  be  reclassified  for 
the  standardized  amount  in  FY  1994 
and  are  therefore  not  included  in  these 
rows. 

The  next  two  groupings  are  based  on 
type  of  ownership  and  the  hospital's 


Medicare  utilization  expressed  as  a 
percent  of  total  patient  days.  Data 
needed  to  calculate  Medicare  utilization 

Eercentages  were  unavailable  for  66 
ospitals. 

The  next  series  of  groupings  concern 
the  geographic  reclassiHcation  status  of 
hospitals.  The  first  three  groups  of  rows 
display  hospitals  that  were  reclassified 
by  the  MGCRB  for  either  ?Y  1993  or  FY 
1994,  or  for  both  years,  by  urban/rural 
location.  A  total  of  672  hospitals  that 
were  reclassified  for  FY  1993  are  not 


reclassified  for  FY  1994  (278  urban 
hospitals  and  394  rural  hospitals),  and 
only  114  hospitals  are  reclassified  for 
the  first  time  for  FY  1994.  (Among  other 
factors,  the  effects  of  the  revised 
guidelines  to  qualify  for  wage  index 
reclassifications  for  FY  1994  (see 
§41 2.230(e))  are  reflected  here.)  The 
next  rows  illustrate  the  overall  number 
of  reclassifications,  as  well  as  the 
numbers  of  reclassified  hospitals 
grouped  by  urban  and  rural  location. 


Table  I  —Impact  Analysis  of  Final  Operating  Cost  Prospective  Payment  System  Changes  for  FY 

1994 


Num.  oi 
hosps.^ 


FY  93 

Effects  o( 

OBRA* 


n 


FY  94 
Baseline 
prior  to 
OBRAs 

(2) 


(By  Geographic  Location) 


All  Hospitals  

Large  urt>an  areas  (poputatfons  over  1  mHlton) 

Other  urban  areas  (populations  of  1  mHHon  or  fewer) 

Rural  areas  

Hospitals  changing  MSA  due  to  1990  census: 

Rural  to  urban 

Urt>an  to  rural 

Other  urban  to  large  UTt)an 

Urt>an  hospitals: 

0-99  beds  

100-199  beds 

200-299  beds  — 

300-499  beds - 

500  or  more  beds  

Rural  hospitals: 

0-49  beds — — 

50-99  beds ~. — 

100-149  beds ~ .-. 

150-199  beds 

200  or  nxxe  beds — ■ 

Urban  by  region: 

New  England  

Middle  Atlantic  

Soulti  Atlantic 

East  North  Central  


East  South  Central  

West  North  Central 

West  South  Central 

Mountain  

Pacific  - 

Puerto  Rico 

Rural  by  region: 

New  Englarxl  

Middle  Atlantic  ~ 

South  Atlantic 

East  North  Central 

East  South  Central  

West  North  Central 

West  South  Central  

Mountain 

Pacific 

Puerto  F«oo ~ «.. 


5,302 
1.636 
1,344 
2,322 

108 

13 

143 

2,980 

750 

899 

611 

529 

191 

2,322 

1,180 

708 

222 

106 

106 

172 
447 
453 
498 
170 
187 
380 
121 
502 
50 

53 
85 
302 
313 
289 
542 
361 
227 
145 
5 


0.2 
0.0 
0.1 

1.4 

2.5 
0.0 
0.0 
0.0 
0.3 
0.0 
0.0 
0.0 
0.0 
1.4 
2.3 
1.8 
1.4 
0.6 
0.7 

0.0 
0.0 
0.1 
0.0 
0.0 
0.0 
0.1 
0.0 
0.0 
0.0 

0.5 
1.9 
0.7 
2.1 
0.5 
2.6 
2.3 
0.5 
0.5 
0.0 


4.7 
4.9 
4.8 
35 

2.6 

4.5 
4.5 
4.8 
4.0 
4.8 
4.6 
4.9 
5.0 
3.5 
2.9 
32 
3.3 
4.3 
4.0 

3.8 
5.0 
5.1 
3.9 
5.3 
4.8 
5.3 
4.9 
5.3 
4.9 

3.7 
2.5 
4.4 
2.2 
5.2 
2.4 
2.7 
4.4 
4.4 
5.5 


FY  94 
Baseline 

after 
OBRA« 

(3) 


Combined 
impact  of 
firial  rule 
changes* 

(4) 


All 
char>ges 
prior  to 
reclassi- 
fication* 

(5) 


AH 

changes  7 


(6) 


•1.8 
•1.9 
•2.0 
•1.0 

■2.9 
■2.2 
■1.7 
■2.0 
-2.1 
-2.0 
-2.0 
-1.9 
-1.9 
-1.0 
-0.7 
-0.7 
-0.9 
-1.2 
-1.5 

-1.5 
-2.2 

-2.2 
-1.2 
-2.1 
-2.1 
-2.1 
-2.1 
-2.2 
-2.2 

-0.9 
-0.7 
-1.7 
-0.1 
-1.6 
1-0.3 
-0.5 
-1.7 
-1.8 
-2.3 


0.2 

1.0 

-0.4 

-1.4 

17.3 

-0.7  J 

3.5 

0.5 

1.5 

0.7 

0.3 

0.2 

0.7 

-1.4 

-1.6 

-1.6 

-1.3 

-1.2 

-1.0 

1.5 

2.3 

0.9 

-0.8 

-0.4 

-0.6 

-0.6 

-0.4 

0.2 

3.4 

0.3 
1.4 
-1.9 
-1.9 
-2.0 
-1.1 
-1.7 
-1.4 
-1.7 
12.3 


3.0 
3.9 
2.3 
1.1 

16.9 
1.5 
6.4 
3.3 
3.3 
3.4 
2.9 
11 
3.8 
1.1 
0.4 
0.8 
1.0 
1.6 
1.4 

3.8 
5.0 
3.7 
1.8 
2.6 
2.0 
2.5 
2.3 
3.2 
6.0 

3.1 
3.2 

0.8 
0.2 
1.4 
0.9 
0.4 

^2 

0.8 
15.8 


(By  Payment  CtMeificatlon) 


3.1 
4.2 
2.5 
0.3 

9.7 
21 
5.3 
3.6 
3.2 
3.5 
3.2 
3.5 
4.1 
03 

-0.2 
0.4 
1.1 

-0.3 
0.5 

3.2 
5.7 
3.7 
2.0 
3.2 
2.3 
2.9 
2.6 
3.6 
6.3 

3.7 

2.4 

0.1 

-0.6 

0.1 

1.0 

-0.5 

-0.3 

0.1 


All  hospitiris 

Large  urt>an  areas  (populations  over  1  million) 


5,302 
1,816 


0.2 
0.0 


4.7 
4.8 


-1.8 
-1JI 


0.2 
0.9 


3.0 
3J 


3.1 
4.2 
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Table  I.— Impact  Analysis  of  Final  Operating  Cost  Prospective  Payment  System  Changes  for  FY 

1994 — Continued 


Other  iuban  areas  (populations  of  1  million  or  (ewer) 

Rural  areas  

Teaching  status: 

NorvteacNng — 

Fewer  than  100  residents 

100  or  more  residents  

Disproportionate  share  hospitals  (DSH): 

Non-DSH 

UrtMtfiDSH: 

100  beds  or  more 

Fewer  than  100  beds  

Referrai  centers  (RRC) 

Other  rural  DSH  hosp.: 

100  beds  or  more  

Fewer  than  100  beds  

Urt>an  teaching  and  DSH: 

Both  teaching  and  DSH 

Teaching  and  no  DSH ^ 

No  teaching  and  DSH 

No  teaching  arxl  no  DSH  

Rural  hospital  types: 

Nonspedal  status  hospitals 

RRC  

SCH  

MDH 

SCH  and  RRC  

SCH  and  MDH 

Type  o(  ownership: 

Voluntary ^ 

Proprietary 

Govemmerrt 

Medicare  utilization  as  a  percent  of  inpatient  days: 

0-25  

25-50  

50-«5  - 

Over  65 


Num.  of 
hosps.i 


1.421 
2.065 

4.261 
821 
220 

3.481 

1.302 

140 

48 

60 
159 

605 

386 

837 

1.409 

843 
156 
558 
461 
47 
1.066 

3.059 

776 

1,467 

309 
1.614 
2,301 
1.012 


FY  93 

Eftectsof 

0BRA2 


(1) 


0.1 
1.4 

0.4 
0.0 
0.0 

0.3 

0.0 
0.1 
0.3 

0.0 
0.9 

0.0 
0.0 
0.1 
0.1 

0.0 
0.4 
0.0 
12.1 
0.3 
3.2 

0.1 
0.1 
0.7 

0.0 
0.0 
0.2 
1.2 


FY  94 
Baseline 
prior  to 
0BRA9 


(2) 


4.8 
3.5 

4.4 
4.7 
5.2 

4.1 

5.2 
5.0 
4.8 

6.2 
5.0 

5.3 
4.3 
5.0 
4.3 

5.7 
4.1 
46 
-6.4 
3.9 
1.4 

4.6 
5.0 
48 

5.8 
5.1 
4.5 
3.3 


FY  94 

Baseline 

after 
OBRA* 

(3) 


-2.0 
-1.0 

-1.8 
-1.9 
-1.9 

-1.7 

-2.0 
-2.2 
-1.6 

-2.2 
-1.8 

-2.0 
-1.8 
-2.0 
-1.9 

-2.1 
-1.5 
-1.7 

4.7 
-0.9 

0.1 

-1.8 
-2.0 
-1.7 

-2.1 
-1.9 
-1.8 
-1.4 


Combir>ed 
impact  of 
fir\al  rule 
changes  * 

(4) 


-0.5 
-1.4 

0.1 

-0.1 

1.0 

0.0 

0.6 

2.2 

-1.4 

-2.3 
-2.3 

0.6 
0.0 
0.7 
0.4 

-2.2 
-1.4 
-0.2 
-1.4 
-0.5 
-0.6 

0.2 
0.4 
0.2 

0.2 
0.4 
0.1 
0.0 


All 
charvges 
prior  to 
reclassi- 
fication* 

(5) 


2.2 
1.1 

2.7 
2.7 
4.2 

2.3 

3.7 
4.9 
1.7 

1.4 
0.8 

3.8 
2.4 
3.6 
2.7 

1.2 
1.1 
2.6 
-3.3 
2.4 
0.9 

2.9 
3.3 
3.2 

3.8 
3.4 
2.7 
1.8 


Alt 
cfianges  ^ 


(6) 


2.4 
-0.2 

2.7 
29 
4.7 

2.4 

4.1 

43 

-1.1 

0.8 
0.2 

4.2 
2.8 
3.8 
3.1 

-O.J 

-1.0 

2.0 

-2.7 

0.6 

0.4 

3.1 
3.6 
3.1 

4.5 
3.7 
2.7 
1.8 


Hospitals  Reclassified  by  the  Medicare  Geographic  Review  Board 

Reclas-sification  status  during  FY93  and  FY94 

Redassifled  durlna  both  FY93  arKl  FY94  

551 
188 
363 
114 
41 
73 
672 
278 
394 

669 
4.606 

230 
2.750 

439 
1.856 

27 

0.5 
0.2 
1.2 
0.2 
0.0 
1.0 
0.4 
0.2 
0.9 

0.5 
0.2 
0.1 
0.0 
1.2 
1.6 

0.0 

4.4 
48 
3.9 
4.5 
4.7 
3.8 
4.0 
4.2 
3.7 

4.4 
4.7 
4.8 
4.8 
3.9 
3.3 

4.0 

-1.5 
-1.9 
-0.9 
-1.7 
-1.9 
-1.0 
-1.6 
-1.9 
-1.2 

-1.6 
-1.9 
-1.9 
-2.0 
-0.9 
-1.0 

-1.8 

0.6 
1.8 

-1.4 
0.3 
0.7 

-1.2 
1.8 
3.4 

-1.0 

0.5 
0.2 
1.6 
0.4 
-1.4 
-1.4 

•    -1.3 

3.4 
4.6 
1.4 
3.0 
3.4 
1.6 
4.2 
5.7 
1.4 

3.4 
2.9 

4.4 
3.2 
1.5 
0.9 

0.7 

4.1 

Urban 

5.3 

Rural  

2.2 

Reclassified  durina  FY94  only 

75 

Urt)an 

7.1 

Rural  

8.8 

Reclassified  durlna  FY93  only 

0.2 

Uftwn „... 

Rural  

1.9 
-3.1 

FY  94  Reclassifications: 

All  redassifled  hosp 

4.5 

3.0 

5.6 

Urt>an  nonredassified  hospitals 

3.4 

2.8 

Rural  nonredassified  hosoitals 

-0.9 

Other  reclassified: 

Hospitals  (section  1886(D)(8)(B)) 

1.5 

^  Because  data  necessary  to  dassify  some  hospitals  by  category  were  missino.  the  total  number  of  hospitals  in  each  category  may  not  equal 
the  national  total.  Hc»pital-spedfic  data  ar>d  discharges  data  are  from  FY  1992,  and  hospital  cost  report  data  are  from  reportng  periods 
beginning  In  FY  1991. 

'This  column  illustrates  the  changes  in  FY  1993  payments  due  to  the  Omnibus  Budget  Reconciliation  Act  of  1993  (Public  Law  103-66 
(06RA)).  In  particular,  it  illustrates  the  higher  payments  received  t)y  Medicare-dependent,  small  rural  hospitals  (MDHs). 
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Table  I.— Impact  Analysis  of  Final  Operating  Cost  Prospective  Payment  System  Changes  for  FY 

1994— Continued 

3This  column  dteplays  the  payment  Impacts  of  the  pre-OBRA  statutory  chanoes  tor  FY  1994  (4.2  percent  update  to  the  urban  amount  and  5.7 
percent  update  for  the  rural  amount,  higher  disproporttonate  share  payments),  after  incomorating  the  FY  1993  payment  effects  shown  m  tte 
previous  column.  It  reflects  the  fact  that,  prtor  to  OBRA,  the  special  payment  protection  for  MDHs  would  f  eliminated  for  FY  1994,  as  woutd  the 
regional  floor  provWon. 

<Thi8  column  shows  the  payment  effects  of  OBRA  during  FY  1994  relative  to  FY  1994  payments  prior  to  OBRA. 

&This  column  dtapiays  the  combined  effects  of  the  changes  to  the  prospective  payment  system  described  in  this  final  rule.  The  individual 
impacts  of  these  changes  are  shown  in  a  separate  table. 

•  Shown  here  are  the  combined  effects  of  aU  of  the  FY  1994  policy  changes  prior  to  geographic  redassiftcation  by  the  Medicare  Geographic 
Classlflcatton  Review  Board  (iwKaCRB),  compared  to  FY  1993  payments  pnor  to  geographic  reclassification.  Atthoooh  it  lryx>fporate8  ail  of  the 
changes  di^Dtayed  In  columns  2  through  4,  the  sum  of  those  columns  may  be  slightly  different  from  the  percentage  cJianges  shown  here,  due  to 
rounding  errors  and  interactive  effects. 

'This  column  shows  the  combined  effects  as  described  for  the  previous  column,  but  compares  FY  1994  total  payments  after  MGCRB 
reclassifications  to  total  FY  1993  payments  after  reclassification. 


Column  1,  labeled  "FY  1993  Effects  of 
OBRA  93"  demonstrates  the  changes  in 
FY  1993  payments  after  Public  Law 
103-66  compared  to  the  level  prior  to  its 
enactment.  As  discussed  above,  the 
increases  in  payments  to  rural  areas 
stem  from  the  retroactive  extension  of 
the  MDH  provision  during  FY  1993.  In 
order  to  facilitate  this  discussion  of  the 
impacts  of  Public  Law  103-66  in  the 
comparison  of  FY  1993  and  FY  1994 
payments,  the  payment  simulations  in 
the  first  five  columns  of  Table  1  reflect 
impacts  prior  to  geographic 
reclassification.  Because  we  believe  it  is 
important  to  show  the  effects  of 
geographic  reclassification  separately, 
the  FY  1994  baseline  simulation  models 
payments  to  hospitals  based  on  their 
geographic  location.  Therefore, 
including  geographic  reclassification  in 
the  FY  1993  simulations  shown  here 
would  bias  the  comparison  to  the  FY 
1994  baseline,  since  all  hospitals 
reclassified  during  FY  1993  would  lose 
their  reclassification  in  the  FY  1994 
baseline.  Of  course,  since  actual  FY 
1993  and  FY  1994  payments  reflect 
reclassifications,  we  do  directly 
compare  total  payments  after  geographic 
reclassification  in  the  last  column  of  the 
table. 

In  the  row  displaying  the  impact  on 
rural  hospitals,  me  effect  of  Public  Law 
103-66  in  FY  1993  is  a  1.4  percent 
increase  in  payments.  The  MDH  row 
shows  that  the  strongest  factor  in  this 
increase  is  a  12.1  percent  rise  in 
payments  among  this  group  due  to  the 
retroactive  extension  of  the  NfDH 
provision.  This  increase  in  FY  1993 
payments  is  important  to  this  analysis 
because,  as  pointed  out  earlier,  it  results 
in  a  larger  FY  1993  baseline  for  rural 
hospitals,  and,  thus,  a  smaller  net 
change  in  FY  1994  than  they  would 


otherwise  experience.  This  effect  is 
illustrated  in  subsequent  columns,  and 
is  discussed  further  below.  Also, 
payments  to  RRCs  increase  by  0.4 
percent  due  to  the  reinstatement  of 
RRCs  that  have  regained  RRC  status  as 
a  result  of  the  provisions  of  Public  Law 
103-66.  Finally,  we  note  that  there  are 
some  increases  among  urban  hospital 
groups  (for  example,  a  0.3  percent 
increase  among  urban  hospitals  with 
fewer  than  100  beds),  contrary  to  what 
one  might  anticipate.  The  explanation 
lies  in  the  row  of  hospitals  changing 
from  rural  to  urban  due  to  the  1990 
census.  The  net  increase  in  payments 
for  these  hospitals  in  FY  1993  is  2.5 
percent.  However,  since  these  hospitals 
are  considered  urban  in  FY  1994,  they 
are  no  longer  eligible  to  qualify  as 
MDHs.  The  impact  of  this  effect  is 
shown  in  Column  2. 

Column  2  displays  the  change  in 
payments  from  a  simulation 
incorporating  the  higher  FY  1993 
payments  due  to  Public  Law  103-66, 
relative  to  a  simulation  of  FY  1994 
payments  as  they  would  have  been  prior 
to  enactment  of  Public  Law  103-66. 
This  comparison  is  useful  to  help 
understand  the  significant  variation 
shown  here  in  the  changes  in  payments 
to  hospitals  fi-om  those  shown  in  the 
proposed  rule.  The  impact  on  all 
hospitals  of  these  changes  would  have 
been  a  4.7  percent  increase  in  payments 
from  FY  1993.  The  majority  of  that 
increase  would  have  been  attributable  to 
the  pre-Public  Law  103-66  update 
factors  (4.2  percent  for  the  urban 
amounts  and  5.7  percent  for  the  rural 
amount).  Because  urban  hospitals 
receive  such  a  large  proportion  (over  86 
percent)  of  total  payments  in 
comparison  to  rural  hospitals,  the 
average  update  per  case  is  much  closer 


to  the  urban  update.  Of  course,  these 
update  amounts  were  superseded  by 
those  included  in  Public  Law  103-66. 
Two  other  significant  factors  reflected 
here,  but  no  longer  in  effect,  are  the 
elimination  of  the  regional  floors  and  of 
the  special  payment  protection  for 
MDHs.  Eliminating  the  regional  floor 
would  have  resulted  in  approximately  a 
0.2  percent  decrease  in  total  payments. 
Ending  the  MDH  provision  in  FY  1994 
would  have  resulted  in  a  net  decrease  in 
payments  to  these  hospitals  of  6.4 
percent,  relative  to  their  FY  1993 
payments  after  reinstatement  of  the 
MDH  provision. 

Another  significant  change  included 
here  remains  in  effect  after  enactment  of 
Pubhc  Law  103-66  as  well.  This  is  an 
increase  in  the  disproportionate  share 
(DSH)  payment  adjustment  for  urban 
hospitals  with  100  or  more  beds  and  for 
rural  hospitals  with  500  or  more  beds, 
effective  for  discharges  occurring  on  or 
after  October  1. 1993,  in  accordance 
with  section  1886(d)(5)(F)(vii)  of  the 
Act.  This  results  in  a  net  increase  in 
total  payments  of  0.4  percent. 

Another  significant  change  between 
the  FY  1993  and  FY  1994  payments 
compared  in  this  column  is  the  lower 
than  expected  level  of  outlier  payments 
estimated  to  be  made  during  FY  1993. 
As  discussed  in  the  addendum  to  this 
final  rule,  we  now  estimate  that  outlier 
payments  during  FY  1993  will  be  4.5 
percent  of  total  DRG  payments.  When 
the  FY  1993  final  rule  was  published  on 
September  1, 1992  (57  FR  39833),  we 
estimated  FY  1993  outlier  payments 
would  be  5.1  percent  of  total  DRG 
payments,  and  the  FY  1993 
standardized  amounts  were  set 
accordingly.  Similarly,  we  estimate  that 
outlier  payments  during  FY  1994  will  be 
5.1  percent  of  total  DRG  payments.  The 


46462  Federal  Regisler  /  Vol.  58,  No.  168  /  Wednegday.  September  1,  1993  /  Rules  and  Regulations 


0.6  percent  higher  level  of  FY  1994 
outlier  payments  overall  is  also  reflected 
in  thiscol'Tin. 

Hospitai:>  in  urban  areas  experience 
the  groatest  increaM  in  pa3rnients  (4.9 
percent  for  large  urban  hospitals  and  4.8 
percent  for  other  urban  hospitals).  They 
beoeCt  the  most  from  both  the  new  D^ 
formula  and  the  higher  outlier 
payments.  This  is  particulariy  true  far 
hospitals  in  large  uihen  areas,  whose 
payments  rise  approximately  0.5 
f>ercent  due  to  the  new  DSH  formula. 
and  0.6  f>ercent  due  to  the  higher  outlier 
payments. 

Hospitals  in  rural  areas  experience  a 
payment  increase  of  3.5  percent.  The 
s(.hedu]ed  elimination  of  the  MDH 
provision  before  the  enactment  of  Public 
Law  103-68.  as  reflected  in  the  FY  1994 
payments  in  this  column,  is  a  signiHcant 
cause  of  the  lower  percentage  change  for 
all  rural  hospitals.  Also,  these  hospitals 
experience  a  Iowct  increase  in  Cotlier 
payments  than  urban  hospitals  do.  Their 
outlier  pa-  -nents  increase  by  only  0.5 
percent  hum  FY  1993.  Finally,  although 
the  update  to  the  rural  standardized 
amount  is  5.7  percent,  this  row  includes 
rural  referral  centers  paid  on  the  basis 
of  the  other  urban  amount  (updated  by 
4.2  percent),  and  sole  community 
hospitals  paid  on  the  besis  of  their 
hospital-speciflc  rates  (also  apditted  by 
4.2  percent). 

]n  examining  this  column,  it  is 
important  to  note  that  the  effects  of 
hospitals  redesignated  as  a  resuh  of  the 
1990  census  changes  are  no»  shown 
here.  These  changes  are  a  major 
component  of  the  changes  being 
implemented  by  this  Enal  rule,  and 
thus,  are  not  reflected  until  Column  4  of 
the  table.  Therefore,  in  Column  2  and 
Column  3.  we  treat  the  hospitals  in 
these  rows  as  if  they  were  paid 
according  to  their  designation  prior  to 
the  census  nhanges.  As  a  result,  the 
percentage  ,.hanges  in  Column  2  for 
these  rows  reflect  the  changes  discussed 
above,  before  considering  the  effects  the 
new  cen-'.us  designations.  The  relatively 
small  in':rease  for  rural  hospitals  in 
counties  that  become  urban  reflects  the 
fact  that  16  of  these  hospitals  had  their 
MDH  status  reinstated  for  FY  1993. 

Colunm  3  displays  the  impacts  of 
Public  Law  103-66  on  the  FY  1994 
baseline.  This  column  shows  the 
percent  changes  in  FY  1994  payments 
under  Public  Law  103-66  comp.vcd  to 
FY  1994  payments  before  the  statutory 
changes,  as  described  in  Column  2.  The 
most  significant  differences  here  from 
the  previous  FY  1994  baseline  are:  The 
lower  updates  to  the  standardized 
amounts  and  the  hospital-specific 
payment  rates,  the  extension  of  the 
MDH  payment  protection  (albeit  at  a 


lower  level  than  for  FY  1993),  and  the 
extension  of  the  regional  floor.  The 
overall  change  from  payments  under  the 
pre-Pubhc  Law  103-66  FY  1994 
baseline  is  a  1.8  percent  reduction  for 
all  hospitals.  Payments  to  urban 
hospitals  are  2.0  percent  lower,  and 
payments  to  rural  hospitals  are  1.0 
percent  lower. 

The  impact  upon  rural  hospitals  here 
is  again  due  to  the  MDHs,  as  well  as 
RRCs.  Since  this  column  shows  the 
impact  of  moving  from  an  FY  1994 
baseline  without  special  treatment  of 
MDHs  to  one  where  they  receive  50 
percent  of  the  difference  between  their 
hospital-specific  payment  rate  and  their 
applicable  Federal  rate,  their  net  diange 
is  a  4.7  percent  increase  in  their  FY 
1994  baseline  after  Public  Law  103-66. 
In  addition,  by  reinstating  RRCs  that  no 
longer  meet  the  eligibility  criteria  at 
§412.96,  Public  Law  103-66  resulted  in 
payment  increases  to  hospitals 
previously  paid  as  RRCs  but  paid  as 
non-RRC  rural  hospitals  in  the  pre- 
PubHc  Law  103-66  baseline. 

Among  the  census  divisions,  the 
impact  of  reinstating  the  regional  floor 
is  apparent  among  the  regions  that 
would  have  lost  this  special  protection 
in  FY  1994  prior  to  the  passage  of  Public 
Law  103-66.  Among  the  urban  rensus 
divisions,  hospitals  in  the  New  England, 
East  North  Central,  and  West  .North 
Central  regions  all  are  helped  by  the 
regional  floor.  Although  payments  in 
these  regions  are  still  less  than  they 
would  be  prior  to  Public  Law  103-i56, 
they  do  not  dechne  as  much  as 
payments  to  urban  hospitals  generally. 
The  most  significant  imp>acts  occur  in 
the  New  England  and  the  East  North 
Central  regions,  where  payments  are  1.5 
percent  and  1.2  percent  lower.     ' 
respectively,  compared  to  the  average 
urban  decTea.<ie  of  2.0  percent.  Among 
rural  census  divisions.  New  England, 
the  Middle  Atlantic,  the  South  Atlantic, 
and  the  East  North  Central  all  benefit 
from  the  regional  floor.  The  most 
significant  impacts  of  the  regional  floor, 
when  compared  to  the  average  rural 
payment  decrease  of  1.1  {)ercent,  are  in 
New  England  (0.9  percent  lower 
payments),  the  Middle  Atlantic  (0.7 
percent  lower  payments)  and  East  North 
Central  regions  (0.1  percent  lower 
payments). 

In  summary,  the  effects  of  the  changes 
enacted  by  Public  Law  103-66  are  to 
retroactively  increase  FY  1993  total 
payments  by  0.2  percent,  and  decrease 
FY  1994  total  payments  by  1.8  percent. 
The  net  change  in  payments  from  FY 
1993  to  FY  1994  is  subsequently  2.0 
percent  less  than  it  would  have  been  in 
the  absence  of  Public  Law  103-66.  For 
urban  hospitals.  FY  1993  payments  are 


unchanged  and  FY  1994  payin«its 

decrease  2.0  percent,  thus  resulting  in  a 

2.0  percent  smaller  change  from  FY 
1993  paymmts.  For  rural  hospitals.  FY 
1993  payments  increase  by  1.4  perGsnt, 
and  FY  1994  payments  are  1.0  percent 
less,  resulting  in  a  net  effiect  of  reducing 
the  change  from  FY  1993  by  2.4  percent 
from  what  it  would  otherwise  be. 

Column  4  in  Table  I  is  the  sum  of  the 
changes  in  FY  1994  payments  that  lesull 
from  the  changes  implemented  in  this 
final  rule.  These  changes  and  their 
impacts  are  discussed  separately  below. 
Specifically,  this  column  displays  the 
impacts  of  adding  the  following  changes 
to  the  post-Public  Law  103-66  FY  1994 
baseline  model  described  in  the 
previous  column: 

•  Theeffectsof  the  annua! 
reclassification  of  DRGs  and  the 
recalibration  of  the  DRG  weights 
required  by  section  1886(d)(4)(C)  of  the 
Act. 

•  The  effects  of  changes  in  the 
standardized  pa\  ment  amounts 
hospitals  receive  due  to  changes  in  MSA 
definitions. 

•  The  effects  of  the  new  MSA 
definitions  on  the  wage  index 

•  The  effects  of  changes  in  wage 
index  values  reflecting  the  FY  1990 
wage  survey  data. 

This  column  serves  to  demonstrate 
that  the  impacts  of  the  dianges  we  are 
implementing  through  this  final  rule  are 
not  significantly  different  from  the 
impacts  we  described  in  the  proposed 
rule  (see  58  FR  30419).  For  example,  the 
combined  impact  for  all  hospitals  is  a 
0.2  percent  increase,  due  to  hospitals  in 
counties  previously  designated  as  rural 
that  become  urban  as  a  result  of  the 
1990  census.  Similarly,  in  the  proposed 
rule,  the  combined  effects  of  these 
changes  for  large  urban,  other  urban, 
and  rural  hospitals,  were:  an  increase  of 

1.1  percent  for  large  urban  hospitals,  a 
decrease  of  0.5  percent  for  other  urban 
hospitals,  and  a  decrease  of  1.7  percent 
for  rural  hospitals.  The  corresponding 
numbers  in  this  rule  are:  a  1.0  percent 
increase,  a  0.4  percent  decrease,  and  a 
1.4  percent  decrease,  all  very  similar  to 
the  combined  changes  frt>m  the 
proposed  rule.  Some  variations  in  the 
impacts  between  the  final  and  the 
proposed  nUes  do  occur  for  particular 
hospital  groups,  and  these  are  discussed 
later  in  this  analysis  within  the  context 
of  the  individual  changes. 

Column  5  shows  the  combined  effects 
of  the  changes  displayed  in  Columns  2 
through  4.  relative  to  FY  1993 
payments,  without  consideration  of  the 
effects  of  geographic  reclassifications  by 
the  MGCRB  that  are  effective  in  either 
FY  1993  or  FY  1994.  The  percent 
changes  represent  the  effect  of  moving 


Federal  Register  /  Vol.  58,  No.  168  /  Wednesday,  September  1.  1993  /  Rules  and  Regulations  46463 


from  the  post-Public  Law  103-66  FY 
1993  baseline  to  the  FY  1994  simulation 
described  in  Column  4,  which 
incorporates  the  statutory  changes  and 
the  changes  described  in  this  final  rule. 
Within  reasonable  bounds  for  rounding 
differences  and  interactive  eH'ects,  the 
percent  changes  in  this  column  are 
equal  to  the  sum  of  the  changes  in  the 
previous  three  columns. 

The  changes  shown  here  represent, 
prior  to  the  effects  of  the  reclassification 
decisions  by  the  MGCRB,  the  changes  in 
hospital  payments  for  FY  1994.  The 
changes  due  to  reclassification  are 
thoroughly  discussed  below.  The  major 
point  here,  however,  is  that  the  reduced 
increase  for  rural  hospitals  compared  to 
the  proposed  rule  (that  is,  1.1  percent 
versus  3.3  percent,  before 
reclassiBcations),  is  entirely  due  to  the 
recent  changes  made  by  Public  Law  103- 
66.  As  a  result  of  this  statute.  FY  1993 
payments  increased  by  1.4  percent,  and 
FY  1994  payments  declined  by  1.0 
percent,  which  together  reduce  the 
change  in  rural  hospitals'  payments  by 
2.4  percent,  roughly  the  difference 
between  the  change  in  this  column  and 
the  effect  of  all  changes  prior  to 
reclassiflcation  in  the  proposed  rule. 
This  result  is  somewhat  misleading  in 
that  rural  hospitals  actually  experience 
a  smaller  reduction  in  payments  as  a 
result  of  the  statutory  changes,  relative 
to  urban  hospitals,  when  the  statute's 
effect  on  total  payments  for  both  FY 
1993  and  FY  1994  is  considered. 

Column  5  also  incorporates  the 
impact  of  the  0.6  percent  lower  than 
estimated  outlier  payments  during  FY 
1993.  The  biggest  gains  in  this  column 
are  among  hospitals  in  coimties 
previously  designated  as  rural  that,  as  a 
result  of  the  1990  census,  are  now 
designated  as  urban.  Their  payments 
relative  to  last  year  (prior  to 
reclassification)  would  increase  16.9 
percent.  Also,  payments  to  hospitals  in 
MSAs  that  were  other  urban  during  FY 
1993  and  are  now  large  urban  would 
increase,  prior  to  geographic 
reclassification,  by  6.4  percent.  These 
increases  are  much  less  than  those 
estimated  in  the  proposed  rule, 
however,  and  reflect  revisions  to  the 
wage  indexes  and  changes  in  the 
redesignations  of  MSAs  that  have 
occurred  in  the  interim.  These  changes 
are  discussed  in  more  detail  later  in  this 
analysis,  when  we  examine  the  impacts 
of  the  changes  implemented  by  this 
final  rule.  Finally,  payments  to  hospitals 
that  were  urban  in  FY  1993  and  are  now 
rural  increase  overall,  prior  to 
geographic  reclassiHcation,  by  1.5 
percent. 

Hospitals  paid  as  MDHs  experience  a 
decline  in  total  payments  prior  to 


geographic  reclassification  from  FY 
1993  to  FY  1994  of  3.3  percent. 
However,  similar  to  the  effect  discussed 
above  for  all  rural  hospitals,  MDHs  are 
better  off  overall  as  a  result  of  Public 
Law  103-66.  This  is  because  the 
dramatic  rise  in  their  FY  1993  payments 
more  than  offsetf  the  benefits  they 
receive  during  FY  1994.  Although  the 
combined  effect  of  the  final  rule  changes 
for  MDHs  is  not  far  off  the  combined 
effect  in  the  proposed  rule,  direct 
comparisons  are  problematic.  This  is 
because  the  proposed  rule  identified 
only  164  hospitals  receiving  payments 
as  MDHs  during  FY  1993.  Due  to  the 
reinstatement  of  this  provision  by 
Public  Law  103-66,  we  now  have 
identified  461  hospitals  that  will  receive 
payment  as  MDHs. 

Another  special  rural  hospital  group 
with  below  average  payment  increases 
for  FY  1994  is  rtral  referral  centers  (a 
1.1  percent  increase).  As  noted 

Ereviously,  these  hospitals  also 
Bnefitted  from  Public  Law  103-66.  in 
that  RRCs  that  no  longer  meet  the 
eligibility  criteria  are  able  to  continue  to 
be  paid  as  RRCs  in  FYs  1993  and  1994. 
The  effects  of  this  are  shown  in  Column 
3,  where  RRCs  experience  only  1.5 
percent  lower  peyments  after  Public 
Law  103-66.  Hovever,  RRCs  do 
experience  a  1.4  percent  decrease  in 
payments  due  to  the  final  rule  changes. 
This  outcome  is  discussed  more  fully  in 
the  discussion  of  Table  3. 

A  rural  hospital  group  faring  notably 
better  than  the  rural  average  is  sole 
communitv  hospitals,  with  an  increase 
from  FY  1993  to  FY  1994  of  2.6  percent, 
before  geographic  reclassifications  are 
taken  into  account.  As  noted  earlier, 
these  hospitals  continue  to  receive  the 
benefit  of  a  special  payment  protection 
allowing  them  to  be  paid  the  greater  of 
their  applicable  prospective  payment 
amount,  or  the  higher  of  their  updated 
FY  1982  or  FY  1987  hospital-specific 
rates. 

By  March  30  o  *  each  year,  the  MGCRB 
issues  reclassification  decisions  that 
will  be  effective  for  the  next  fiscal  year 
beginning  on  October  1.  The  MGCRB 
may  reclassify  a  hospital  to  an  adjacent 
urban  area  or  to  £  rural  area  with  which 
it  has  a  close  proximity  for  the  purposes 
of  using  the  other  area's  standardized 
amount,  wage  ihdex  value,  or  both.  (A 
rural  referral  cen  er  or  a  sole  community 
hospital  may  be  redesignated  to  an  area 
that  is  not  an  adjacent  county.) 

Column  6  reflects  changes  in 
payments  after  accounting  for  both  FY 
1993  and  FY  1994  reclassifications  by 
the  MGCRB.  The  FY  1994  standardized 
payment  amounts  and  wage  index 
values  incorporate  the  MGCRB's 
reclassification  decisions  that  will  be 


effective  for  FY  1994,  including  all 
decisions  made  by  the  HCFA 
Administrator  through  the  appeals  and 
review  process  for  MGCRB  decisions 
and  any  reclassification  withdrawal 
requests  that  were  received  by  the 
MGCRB.  These  Administrator's 
decisions  and  withdrawals  may  affect 
the  wage  index  value  for  specific 
geographic  areas  relative  to  those  used 
in  the  impact  analysis  in  the  May  26, 
1993  proposed  rule.  They  may  also 
determine  whether  a  redesignated 
hospital  receives  the  wage  index  of  the 
area  to  which  it  is  redesignated  or  a 
combined  wage  index  that  includes  the 
data  for  both  the  hospitals  already  in  the 
area  and  the  redesignated  hospitals. 

The  difference  in  the  overall  changes 
shown  in  Columns  5  and  6  (a  3.0 
percent  increase  and  3.1  percent 
increase,  respectively)  is  due  to  the 
different  FY  1993  baselines  that  are 
used  for  comparison.  The  FY  1993 
baseline  in  Colunrn  5  is  an  estimate  of 
FY  1993  payments  before  geographic 
reclassifications  are  taken  into  account. 
The  FY  1993  baseline  in  Column  6  is  an 
estimate  of  FY  1993  payments  after 
geographic  reclassifications  are  taken 
into  account.  Both  baselines  incorporate 
the  effects  of  Public  Law  103-*6.  When 
the  FY  1993  standardized  amounts  were 
determined,  the  budget  neutrality 
adjustment  factor  for  geographic 
reclassification  ensured  that  total  FY 
1993  payments  before  and  after 
reclassification  were  equal.  However, 
since  our  current  estimates  of  FY  1993 
payments  are  based  on  more  recent  data 
than  when  the  standardized  amounts 
were  established,  the  pre-  and  post- 
reclassification  total  payment  amoimts 
in  the  two  FY  1993  baselines  are  not 
equal  for  purposes  of  this  impact 
analysis.  As  a  result,  the  post- 
reclassification  comparison  results  in  a 
0.1  percent  higher  increase  in  payments 
between  FY  1993  and  FY  1994  than  the 
pre-reclassification  comparison.  The 
geographic  reclassification  budget 
neutrality  factor  appled  to  the  FY  1994 
standardized  amounts  ensures  that  total 
payments  after  reclassification  equal 
total  payments  prior  to  reclassification. 

Comparing  the  percentage  changes 
prior  to  reclassification  in  Column  5 
with  the  percentage  changes  after 
reclassification  in  Column  6  shows 
higher  payments  to  hospitals  in  large 
uiban  areas  after  reclassification, 
slightly  higher  payments  to  hospitals  in 
other  urban  areas  after  reclassification, 
and  lower  payments  to  hospitals  in  rural 
areas.  A  significant  factor  leading  to  the 
higher  payments  in  large  urban  areas  is 
the  smaller  reduction  in  the  FY  1994 
standardized  amounts  for  geographic 
reclassification  budget  neutrality.  The 
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final  FY  1993  budget  neutrality  fector 
applied  to  tbe  urban  standardized 
amounts  was  0.987471.  The  final  FY 
1994  urban  budget  neutrality  factor  is 
.992529  For  hospitals  in  other  urban 
areas,  the  impact  of  this  smaller  factor 
is  offset  by  Sswer  geographic 
reclassifications  during  FY  1994. 

Other  urban  areas  and  rural  areas 
have  a  large  number  of  hospitals  that 
were  reclassified  by  the  MGCRB  during 
FY  1993  but  are  not  reclassified  during 
FY  1994.  Two  factors  primarily  account 


for  the  decline  in  reclassifications.  The 
first  factor  is  the  requirement,  first 
applicable  for  FY  1994  reclassifications, 
that  hospitals'  average  hourly  wage 
must  be  at  least  108  percent  of  tbe 
average  hourly  wage  of  the  area  in 
which  they  are  located  in  order  to  be 
eligible  for  reclassification  for  purposes 
of  the  wage  index.  The  second  factor  is 
the  effect  of  the  new  MSA  designations. 
Some  previously  reclassified  hospitals 
are  now  considered  part  of  the  MSA  to 
which  they  had  been  reclassified.  The 


following  chart  illustrates  the  status  of 
FY  1993  reclassified  hospitals  for  FY 
1994.  Because  the  chart  shows  the  status 
of  FY  1993  reclassified  hospitals  for  FY 
1994.  the  number  of  hospitals  in  eadi 
category  do  not  match  those  in  Table  L 
Some  hospitals  that  were  used  to 
devblop  the  FY  1993  impact  had  no  FY 
1994  data  available.  Similarly,  some 
hospitals  used  to  develop  the  FY  1994 
impact  tables  did  not  have  any  data 
available  for  FY  1993.  and  could  not  be 
included  in  this  chart. 


IMPACT  OF  MSA  Changes  and  Reoassfication  Changes 


Total 

FY  1993  Wage  OnJy 

FY  94  wage  only  

FY  94  standardized  amount 

FY  94  bo«h „ 

FY  94  not  reclassifted 

FY  1993  Standardized  Amount  Only 

FY  94  iMoge  orty  

FY  94  standardized  amount  — 

FY  94  bolt) „ 

FY  94  not  rectassiiied 

FY  1993  Both 

FY  94  wage  on<y  

FY  94  stwidardlzed  amount 

FY  94  both -.. 

FY  94  not  ractassMed 

FY  1993  Not  Redassiiied 

FY  1994  wage  orty  

FY  94  standardized  vmAJtrH 

FY  94  both 

FY  94  nr     acia&siffed 

FY  1993  Otter  Radassified  

FY  94  other  rsdassified  

FY  94  urtMn  non-reciassifted  .... 


EMect  of  new  MSA  delnMons 
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54 

22 
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58 

1 

43 

1 

ta 

72 

9 

38 

20 

5 
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24 

46 

4 
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50 

27 
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46 

4 

1 

1 

40 

9 

0 

1 

0 

8 

18 

1 

3 

0 

14 

35 

0 

0 

0 
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13 
1 
0 
0 
0 

1 

0 
0 
0 
0 
0 

1 

0 
1 

0 
0 

11 

0 
0 
0 

11 


Remain 


2.871 

227 

17 

7 

40 

163 

17 

0 

11 

0 

6 

124 

1 

40 

61 

22 

2.503 

4 

11 

24 

2,464 


The  rows  in  the  chart  group  hospitals 
by  reclassification  status  in  FY  1993. 
and  within  each  group,  the  status  of  the 
hospitals  during  FY  1994.  For  purposes 
of  this  chart,  hospitals  that  have  been 
designated  under  the  revised  MSA 
definitions  to  the  same  MSA  to  which 
they  were  reclassified  by  the  MGCRB 
are  considered  nonreclassified  in  FY 
1994.  This  includes  approximately  77 
hospitals.  The  columns  display  tbe 
effects  of  the  new  MSA  definitions.  For 
example,  during  FY  1993,  there  were 
606  rural  hospitals  reclassified  for 
purposes  of  the  wage  index  that 
remained  rural  after  the  new  MSA 
definitions  '?f  these  606  hospitals, 
however.  357  are  not  reclassified  for  FY 
1994.  and  54  are  now  reclassified  for  the 
standardized  amount  instead  of  the 
wage  index  Similarly,  more  than  half  of 
the  72  rural  hospitals  remaining  rural 


that  were  reclassified  for  both  the  wage 
index  and  standardized  aniount  in  FY 
1993  will  be  reclassified  only  for  the 
standardized  amount  in  FY  1994.  Of  the 
227  hospitals  that  remain  urban  that 
were  reclassi  fied  for  their  wage  index 
for  FY  1993, 163  will  not  be  reclassified 
for  FY  1994.  and  7  will  be  reclassified 
for  purposes  of  the  standardized  amount 
instead.  Thus,  the  new  108  percent 
threshold  for  wage  index  reclassification 
appears  to  have  greatly  reduced  the 
number  of  reclassifications  for  wage 
index  purposes  for  FY  1994. 

The  second  column  indicates  that,  of 
108  hospitals  that  moved  from  rural  to 
urban  status  as  a  result  of  the  new  MSA 
definitions,  73  had  been  reclassified 
during  FY  1993  (FY  1993  data  were 
missing  for  3  hospitals  among  this 
group).  As  a  result,  when  the  effects  of 
geographic  reclassifications  are  taken 


into  account,  the  payment  increase  for 
this  group  of  hospitals  declines  from 
16.9  percent  to  9.7  percent.  Many  of 
these  hospitals  were  already  receiving 
the  benefit  of  higher  urban  payments  in 
FY  1993  due  to  reclassification. 

In  contrast,  the  third  column  in  the 
chart  shows  the  FY  1993  and  FY  1994 
reclassification  status  of  the  13  hospitals 
located  in  counties  previously  defined 
as  urban  that  are  now  rural.  One  of  these 
hospitals  was  reclassified  for  purposes 
of  the  wage  index  in  FY  1993  but  is  not 
reclassified  in  FY  1994.  Also,  one 
hospital  that  was  reclassified  for  both 
the  wage  index  and  the  standardized 
amount  in  FY  1993  is  only  reclassified 
for  the  standardized  amount  in  FY  1994 
IDespite  losing  their  reclassification 
status  and  moving  from  urban  to  rural 
status,  however,  the  total  payments  for 
this  group  during  FY  1994  are  2.1 
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percent  higher  than  their  FY  1993 
payments.  This  effect,  however,  is 

entirely  due  to  one  hospital  in  this 
group  becoming  a  sole  community 
hospital  due  to  its  new  rural  status.  The 
35.6  percent  increase  experienced  by 
this  hospital  offsets  the  losses  of  all  the 
others. 

The  rows  showing  hospitals  grouped 
according  to  whether  they  receive  the 
large  urben.  other  urban,  or  the  rural 
standardized  amounts  after 
reclassification  further  illustrate  the 
impact  on  rural  hospitals  of  fewer 
reclassifications.  The  net  payment 
change  for  the  2,065  hospitals  is  a  0.2 
percent  decrease.  Prior  to 
reclassification.  FY  1994  payments  to 
this  group  increased  by  1.1  percent. 
This  post-reclassification  decline  is 
primarily  attributable  to  387  of  these 
hospitals  that  were  reclassified  for  FY 
1993  but  not  for  FY  1994. 

Among  rural  hospitals  by  special 
payment  category,  rural  referral  centers 
that  are  not  reclassified  have  notably 
lower  payments,  after  accounting  for  the 
effects  of  the  reclassification  oY  other 
rural  hospitals.  Their  net  change  in 
payments  from  FY  1993  is  negative  1.0 
percent.  Of  this  group,  120  were 
reclassified  for  the  wage  index  for  FY 
1993,  but  only  55  retained  their 
reclassification  status  for  FY  1994.  Rural 


hospitals  without  any  special  payment 
provisions  have  a  net  decrease  of  0.1 
percent  after  considering 
reclassification,  down  from  1.2  percent 
in  Column  5.  Of  the  843  hospitals  in 
this  group,  133  were  reclassified  for  FY 
1993  but  are  not  reclassified  for  FY 
1994. 

For  the  most  part,  urban  hospitals 
have  higher  payment  increases  after  the 
effects  of  geographic  reclassification  are 
taken  into  account  than  they  did  in  the 
previous  column.  Again,  this  is 
generally  due  to  the  smaller  budget 
neutrality  reduction  resulting  from 
fewer  overall  reclassifications  and 
relatively  fewer  lu^n  hospitals  losing 
geographic  reclassification  status  during 
FY  1994  (compared  to  the  number  of 
nu^I  hospitals  losing  their 
reclassification  status).  Rural  hospital 
groups,  on  the  other  hand,  generally  do 
not  dp  as  well  when  the  reclassification 
effects  are  considered.  An  exception  is 
the  five  rural  hospitals  in  Puerto  Rico, 
where  one  reclassified  hospital  has  a 
large  payment  increase  (22.4  percent) 

Among  rural  hospitals  grouped  by 
census  divisions,  several  categories 
stand  out  as  experiencing  significantly 
lower  payments  after  accounting  for 
reclassification.  The  largest  decline  is  in 
the  Mountain  region,  where  the  total 
change  in  payments  for  FY  1994  falls  to 


negative  0.3  percent  after 
reclassification  (from  an  increase  of  1.2 
percent  prior  to  reclassification).  The 
second  largest  decline  is  in  the  East 
South  Central  region  (firjm  1.4  percent 
before  reclassification  to  0.1  percent 
after  reclassification).  Other  significant 
declines  are  evident  in  the  Middle 
Atlantic  (from  3.2  percent  to  2.4 
percent);  the  Pacific  (from  0.8  percent  to 
0.1  percent):  and  the  East  North  Central 
(from  0.2  percent  to  negative  0.6 
percent). 

Among  hospitals  grouped  by 
reclassification  status  during  FY  1993 
and  FY  1994,  the  changes  are 
predictable.  Hospitals  reclassified  for 
FY  1993  but  not  for  FY  1994  experience 
lower  payments  when  reclassification  is 
taken  into  account  compared  to  the 
previous  column.  The  reverse  holds  true  • 
for  hospitals  reclassified  for  FY  1994  but 
not  reclassified  for  FY  1993. 

We  also  examined  the  impact  of 
reclassification  on  payments  to 
reclassified  and  nonreclassified 
hospitals  in  FY  1994.  This  analysis  is 
presented  in  Table  D.  below.  This 
analysis  compares  FY  1994  payments 
for  reclassified  hospitals  with  payment 
levels  that  assume  reclassified  hospitals 
are  paid  on  the  basis  of  their  actual 
geographic  location  rather  than 
reclassified  location. 


TabueHI.— Effects  on  Payments  Per  Case  of  Geographic  Reclassification  of  Hospitals  Unoeh 

Current  Reclassification  Policies 


Number  of 
hospitals 


(a) 


Payment 
per  case 

without  re- 
classifica- 
tion' 


(b) 


Payment 
per  case 
after  re- 
classifica- 
tion 


(c) 


Percent  change 

in  payment  per 

case  due  to 

redassication 

ortya 


FY  94  reclassifications 

All  reclassified  hospitals  

Standardized  amount  only 

Wage  index  onfy 

Both  

AM  urttan  reciassiAed  hospttato  

Standardized  amount  on»y _.. 

Wage  index  on»y  — 

Both  » 

All  redassifiad  mral  hospitals  

Starvlardized  amount  only 

Waga  index  only 

Both*  

All  nonradassiffad  hospftais  

Urtan  non-radassified  hospitals 

Rural  non-fBdassified  hospitals  . 


669 

259 

236 

174 

230 

75 

28 

127 

439 

184 

208 

47 

4,606 

2.750 

1.856 


5,423 

5,249 
4,979 
6,044 
6.580 
6.340 
7.648 
6.492 
4.090 
3,807 
4,284 
3,964 
6,157 
6.582 
3.804 


5.697 
5,369 
5.414 
6,323 
6,762 
6,375 
8.240 
6.679 
4.470 
4.038 
4,678 
4.666 
6,116 
6.534 
3,803 


5.0 
23 
8.7 
4.6 
^8 
0.6 
7.7 
2.9 
9.3 
6.0 
9.2 
17.7 
-0.7 
-0  7 
0.0 


'This  column  sho«vs  payments  without  regard  to  any  previous  MGCRB  redassification  decision.  This  column  reflects  the  (ad  that 
redassifications  are  in  effect  (or  on^  1  fiscal  year. 

aThis  column  only  shows  the  percentage  charige  in  payments  resulting  from  decisions  of  the  MGCRB  for  FY  1994.  It  does  not  retted  other 
changes  suctt  as  outiien,  ORG  recabbration  or  the  update. 

3  The  number  o(  hospitals  includes  1 1 1  facilities  that  wera  reclassified  as  part  o(  15  urt>an  group  applications 

*  The  number  of  hospitals  indudes  1  facility  tt^t  was  redassiried  as  pad  of  1  airal  group  application. 
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Table  11  shows  the  changes  in 
payments  per  case  for  all  FY  1994 
reclassifiea  and  nonreclassified 
hospitals  in  urban  and  rural  locations 
for  each  of  the  three  reclassification 
categories  (standardized  amount  only, 
wage  index  only,  or  both).  As  evidenced 
by  the  increase  in  payment  for  all 
reclassified  hospitals  (5.0  percent)  and 
the  decrease  in  payments  tor 
nonreclassified  Hospitals  (0.7  percent), 
the  effects  of  the  MGCRB 
reclassification  decisions  are  significant. 
Hospitals  located  in  rural  areas  that 
were  reclassified  for  purposes  of  both 
their  wage  index  value  and  their 
standardized  amount  will  receive  the 
largest  percentage  increase  in  payments 
per  case.  They  can  expect  an  average 
increase  of  17.7  percent  above  what  they 
would  receive  without  reclassification. 
The  75  hospitals  located  in  urban  areas 
that  were  reclassified  for  purposes  of 
their  standardized  amounts  will  receive 
an  increase  in  payments  per  case  of  0.6 
percent  compared  to  what  they  would 
receive  if  there  were  no 
reclassifications.  Although  65  of  these 
hospitals  are  in  other  urban  areas  and 
were  reclassified  to  large  urban  areas, 
the  remaining  hospitals  were 
reclassified  either  from  large  urban  to 
large  urban  (6  hospitals)  or  from  other 
urban  to  other  urban  (4  hospitals),  thus 
diluting  the  overall  payment  impact. 

The  reclassification  of  hospitals 
primarily  affects  payment  to 
nonreclassified  hospitals  through 
changes  in  the  wage  index  and  through 
the  geographic  reclassification  budget 
neutrality  adjustment  required  by 
section  1886(d)(8)(D)  of  the  Act.  Among 
hospitals  that  were  not  reclassified,  the 
overall  impact  of  hospital 
reclassifications  would  be  an  average 
decrease  in  payments  per  case  of  about 
-0.7  percent.  Nonreclassified  rural 
-  hospitals  experience  no  payment 
change. 

C.  Impact  of  Changes  Implemented  by 
This  Final  Rule  With  Comment  Period  . 

Table  in  displays  the  impacts  of  the 
changes  implemented  in  this  final  rule. 
To  illustrate  the  impacts  of  the  FY  1994 
DRG  reclassifications  and  recalibration 
of  the  DRG  weights,  the  new  MSA 
definitions,  and  the  new  wage  survey 
data,  these  changes  are  added  one  at  a 
time  to  the  FY  1994  baseline  model.  The 
FY  1994  baseline  simulation  modeled 
total  payments  using  the  FY  1993 
GROUPER  (version  10.0),  standardized 
amounts  updated  to  FY  1994  but 
assigned  on  the  basis  of  the  old  MSA 
definitions,  and  the  FY  1993  wage 
indexes  assigned  based  on  geographic 
location  according  to  the  old  MSA 
definitions  and  without  regard  to 


geographic  reclassifications  by  the 
MGCRB.  The  FY  1994  baseline  includes 
the  higher  DSH  formula  (although 
assigned  based  on  old  MSA  definitions). 

In  column  1  of  Table  III,  we  present 
the  combined  effects  of  the  revised  DRG 
classification  system,  and  the 
subsequent  recalibration  of  the  DRG 
weights  incorporating ^hese  revised 
DRGs,  as  discussed  in  the  preamble  to 
this  final  rule.  Section  1886(d)(4)(C)(i) 
of  the  Act  requires  us  each  year  to  make 
appropriate  classification  changes  and 
to  recalibrate  the  DRG  weights  in  order 
to  reflect  changes  in  treatment  patterns, 
technology,  and  any  other  factors  that 
may  change  the  relative  use  of  hospital 
resources.  The  impact  of  DRG 
reclassification  and  recalibration  on 
aggregate  payments  is  required  by 
section  1886(d)(4)(C)(iii)  of  the  Act  to  be 
budget  neutral. 

The  first  line  of  Column  1  of  Table  III 
demonstrates  that  the  overall  effect  of 
these  changes  is  budget  neutral.  That  is, 
the  percentage  change  when  adding  the 
version  11.0  GROUPER  to  the  FY  1994 
baseline  for  all  hospitals  is  0.0.  The 
redistributional  impact  of  the  final  DRG 
classification  and  recalibration  changes 
across  hospital  groupings  is  small.  Other 
than  a  decrease  of  0.3  percent  for 
hospitals  redesignated  from  urban  to 
rural  as  a  result  of  the  1990  census  and 
rural  DSH  hospitals  with  fewer  than  100 
beds,  and  a  0.4  percent  increase  among 
urban  hospitals  in  Puerto  Rico,  the 
impact  of  these  changes  is  generally  0.2 
percent  or  less.  We  project  that  most 
nospitals  will  experience  essentially  no 
effect.  Where  decreases  occur,  they  are 
concentrated  among  small  urban  and 
rural  hospitals.  Payments  to  rural 
hospitals  with  fewer  than  50  beds  and 
rural  hospitals  with  between  50  and  99 
beds  would  be  0.2  percent  and  0.1 
percent  lower,  respectively,  than  they 
would  be  without  the  changes  in  DRG 
classifications  and  weights.  Payments  to 
urban  hospitals  with  fewer  than  100 
beds  would  also,  on  average,  be  0.1 
-percent  lower.  However,  tirban  hospitals 
with  200  or  more  beds  would 
experience  increases  in  payments  of  0.1 
percent. 

As  discussed  throughout  this  final 
rule,  beginning  October  1, 1993,  we  will 
adopt  the  revised  MSA  definitions 
based  on  1990  census  data  that  were 
announced  by  the  Office  of  Management 
and  Budget  on  December  28, 1992. 
Column  2  of  Table  III  measures  the 
change  in  payments  attributable  to 
hospitals  changing  fit)m  rural  to  urban 
(and  vice  versa),  as  a  result  of  the  new 
MSA  designations,  for  purposes  of  the 
standardized  amounts  and  DSH 
payments.  It  does  not  include  the  effect 
of  the  change  in  status  on  the  hospital 


wage  index.  The  overall  effect  on  total 
payments  of  implementing  the  new 
MSA  designations  for  purposes  of  the 
standardized  amount  and  DSH 
payments  is  a  0.2  percent  increase,  due 
to  the  higher  payments  going  to 
redesignated  hospitals.  This  reflects  a 
$148  million  increase  in  total  payments. 

Table  Iir  shows  that  108  hospitals 
were  located  in  counties  that  were 
formerly  designated  as  rural  but  are  now 
urban.  These  hospitals  will  begin  to 
receive  either  the  other  urban  or  the 
large  urban  standardized  amount, 
whichever  is  applicable  (just  under  one- 
third  of  these  hospitals  will  receive  the 
large  urban  standardized  amount  during 
FY  1994).  They  will  also  be  considered 
urban  hospitals  for  other  payment 
purposes  as  well,  such  as  determining 
eligibility  for  DSH  payments.  This 
category  does  not  include  23  hospitals 
that  have  been  treated  as  urban 
hospitals  under  section  1886(d)(8)(B)  of 
the  Act  and  are  located  in  counties  now 
designated  as  MSAs  under  the  revised 
0MB  definitions. 

To  demonstrate  the  impacts  of  the 
MSA  changes  on  standardized  amount 
and  DSH  payments.  Column  2  shows 
the  percentage  changes  from  the 
previous  simulation — the  FY  1994 
baseline  plus  the  DRG  reclassification 
and  recalibration  effects — by  assigning 
the  standardized  amounts  and  paying 
DSH  on  the  basis  of  the  new  MSA 
definitions.  Hospitals  thA  have  been 
paid  on  the  basis  of  the  rural 
standardized  amount  and  will  now  be 
paid  as  urban  hospitals  will  receive  an 
increase  in  payments  of  8.1  percent. 
Hospitals  in  newly  designated  large 
urban  areas  receive  payments  that  are 
1.7  percent  higher  (the  difference 
between  the  other  urban  and  large  urban 
standardized  amounts  is  about  1.6 
percent). 

Curiously,  hospitals  that  are  in 
counties  previously  designated  urban 
but  now  designated  rural  will 
experience  an  average  payment  increase 
of  approximately  6.9  percent.  As 
mentioned  above,  however,  this  effect  is 
the  result  of  one  hospital  in  this 
category  experiencing  a  payment 
increase  in  excess  of  23  percent  due  to 
its  corresponding  change  to  an  SCH.  All 
12  other  hospitals  in  this  group  will 
receive  decreases  in  payments. 
However,  section  1886(d)(8)(A)  of  the 
Act  provides  for  an  adjustment  to  the 
payment  amounts  for  these  hospitals.  In 
the  first  year  that  a  hospital  loses  urban 
status,  an  eligible  hospital  will  receive, 
in  addition  to  its  rural  average 
standardized  amount,  two-thirds  of  the 
difference  between  its  present  rural 
standardized  amount  plus  DSH 
payments  and  the  urban  standardized 
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amount  plus  DSH  payments  that  it 
would  ha\'B  received  if  it  had  retained 
its  urban  status.  In  the  second  year,  the 
hospital's  additional  payment  will  be 
one-third  of  the  difference  between  the 
rural  standardized  amount  plus  DSH 
payments  and  the  appropriate  urban 
standardized  amount  plus  DSH 
payments. 

Because  the  urban/rural  categories  in 
Table  in  are  based  on  the  new  MSAs. 
the  payment  increase  for  urban 
hospitals  reflects  the  higher  payments  to 
rural  hospitals  in  counties  redesignated 
as  urban  and  hospitals  in  other  urban 
counties  redesignated  as  large  urban. 
Also,  the  urban/rural  bed  size  and 
region  categories  demonstrate  the 
positive  impact  of  this  change  on  urban 
hospitals  and  the  generally  negative 
impact  on  rural  hospitals. 

Urban  hospitals  with  fewer  than  100 
beds  and  urban  hospitals  located  in  the 
New  England  census  division 
experience  0.6  percent  higher  payments 
in  this  column.  Among  the  741  urban 
hospitals  with  fewer  than  100  beds,  76 
are  located  in  counties  that  were 
previously  rural  but  are  now  urban 
under  the  new  MSA  definitions,  and  30 
of  these  hospitals  are  in  counties  that 
were  previously  defined  as  other  urban 
but  are  now  large  urban.  Of  the  172 
urban  hospitals  in  New  England,  48  are 
hospitals  that  wsre  previously  in  other 
urban  counties  that  are  now  designated 
large  urban. 

Among  hckspitals  grouped  by  their 
payment  status,  the  most  notable  impact 
is  on  the  cat^ory  of  urban  hospitals 
with  fewer  than  100  beds  that  receive 
DSH  payments.  Payments  to  these 
hospitals  increase  1.1  percent.  Among 
the  140  hospitals  in  this  category,  17 
were  in  counties  redesignated  &om  rural 
to  urban,  and  thus  receive  a  DSH 
adjustment  of  5  percent  instead  of  4 
percent  or  none  at  all  (S  of  these 
hospitals  did  not  meet  the  higher 
eligibility  requirement  for  rural 
hospitals  with  fewer  than  100  beds). 

Among  hospitals  that  were 
reclassified  by  the  MGCRB  for  FY  1993 
but  not  for  FY  1994, 107  hospitals  were 
in  counties  going  either  from  rural  to 
uihan  or  from  other  urban  to  large 
urban.  This  helps  explain  the  1.1 
percent  higher  payments  for  this  group 
of  hospitals. 

As  discussed  in  the  preamble  to  this 
final  rule,  we  are  also  assigning  the 
wage  index  based  on  the  new  MSA 
definitions.  Column  3  shows  the 
impacts  of  this  change.  Beginning  from 
a  baseline  using  the  new  MSAs  to  assign 
the  standardized  amounts  but  using  the 
old  MSAs  to  assign  the  FY  1993  wage 
index  values,  we  measure  the  payment 
impact  of  calculating  and  then  assigning 


the  wage  indexes  based  on  the  new 
MSAs.  The  effect  of  the  FY  1990  wage 
data  is  not  shown  here.  Rather,  for 
purposes  of  this  column,  we  analyzed 
the  effect  of  a  wage  index  based  on  the 
new  MSAs  and  1988  survey  data 
relative  to  a  wage  index  based  on  the 
old  MSAs  and  1988  survey  data. 

Except  for  the  categories  identified  in 
the  previous  column  as  Iwnefitting  from 
assigning  the  standardized  amoimts 
based  on  the  new  MSAs.  the  general 
effect  of  this  change  is  to  lower 
payments.  Total  payments  are  0.1 
percent  less  after  this  change.  This  does 
not  mean,  however,  that  actual  total 
payments  for  FY  1994  will  be  less  than 
they  would  be  otherwise.  As  described 
in  the  addendum  to  this  final  rule, 
section  1886(d)(3)(E)  of  the  Act  requires 
that  any  updates  or  adjustments  to  the 
wage  index  must  be  made  in  a  budget 
neutral  manner.  The  new  MSA 
assignments  are  only  part  of  the  changes 
being  proposed  for  the  wage  index.  We 
are  also  incorporating  wage  data  for  cost 
reporting  periods  beginnning  in  FY 
1990.  The  effects  of  the  new  wage  data 
are  shovm  in  column  4  of  Table  HI  and 
are  discussed  below.  The  net  change  in 
total  estimated  FY  1994  payments  due 
to  the  proposed  revisions  to  the  wage 
index  is  budget  neutral  (-0.1  percent 
due  to  the  new  MSAs  and  G.l  percent 
due  to  the  new  wage  survey  data). 
The  reason  for  the  -0.1  percent 
change  overall  in  Column  3  relates 
primarily  to  the  hospitals  moving  to 
areas  with  higher  wage  index  values  and 
the  characteristics  of  those  lospitals 
relative  to  the  areas  they  are  leaving. 
The  average  hourly  wage  of  hospitals  in 
counties  redesignated  from  rural  to 
urban  are  generally  higher  than  the 
average  hourly  wages  of  the  hospitals  in 
the  rural  areas  to  which  they  were 
previously  designated,  but  are  lower 
than  the  average  hourly  wages  of  the 
hospitals  in  the  urban  areas  to  which 
they  are  now  designated.  The  percent 
increase  in  payments  among  this  group 
of  hospitals  due  to  the  new  MSA  wrage 
index  assignments  is  7.2  percent. 
Among  hospitals  in  coimties  previously 
designated  as  other  urban  that  are  now 
in  large  urban  areas,  the  effect  is  1.6 
percent  higher  payments.  This  is  only 
half  of  the  effect  displayed  for  this 
group  of  hospitals  in  the  proposed  rule. 
This  results  from  the  fact  that,  as  a 
result  of  the  Office  of  Management  and 
Budget's  revision  of  the  MSA 
definitions  in  the  interim,  there  were 
fewer  hospital  redesignations  from  other 
urban  areas  to  large  urban  areas.  The  13 
hospitals  that  change  from  urban  to 
rural  experience  a  6.0  percent  decrease 
in  payments  as  a  result  of  receiving  the 
rural  wage  index. 


Most  of  the  categories  of  hospitals 
noted  previously  as  benefitting  from  the 
new  MSA  definitions  benefit  here  as 
well:  urban  DSH  hospitals  with  fewer 
than  100  beds  (1.1  percent  increase), 
hospitals  reclassified  for  FY  1993  but 
not  FY  1994  (1.0  percent),  and  urban 
hospitals  with  fewer  than  100  beds  (1.0 
percent). 

Significant  impacts  occur  among 
other  hospital  groups  as  well.  Payments 
to  rural  hospitals  in  the  New  England 
and  South  Atlantic  census  division  are 
0.5  percent  and  0.6  percent  lower, 
respectively,  after  determining  the  wage 
indexes  based  on  the  new  MSAs. 
Payments  to  the  5  rural  Puerto  Rico 
hospitals  increase  by  0.9  percent, 
however.  Among  rural  DSH  hospitals, 
payments  fall  by  1.2  percent  to  those 
with  100  or  more  beds  and  by  0.5 
percent  to  rural  DSH  hospitals  with 
fewer  than  100  beds.  Also  experiencing 
0.6  percent  payment  declines  here  are 
rural  hospitals  that  do  not  receive  any 
special  payment  treatment. 

The  second  major  change  to  the  FY 
1994  wage  index  is  that  it  is  based  on 
data  submitted  for  hospital  cost 
reporting  periods  beginning  on  or  after 
October  1. 1989  and  before  September 
30.  1990  The  FY  1993  wage  index  is 
based  on  a  HCFA  survey  of  hospital 
wage  and  salary  data  for  all  hospitals 
subject  to  the  prospective  payment 
system  with  cost  reporting  periods 
ending  in  calendar  year  1988.  Column  4 
displays  the  effects  of  the  updated  data 
As  noted  in  the  previous  discussion,  the 
overall  e^ect  of  this  change  is  a  0.1 
percent  rise  in  payments,  offsetting  the 
-0.1  percent  change  attributable  to  the 
effects  of  the  new  MSA  designations,  so 
that  the  combined  impact  of  the  final 
changes  to  the  wage  index  is  0.0. 

The  results  illustrate  that,  relative  to 
the  1988  data,  the  new  survey  data 
produce  higher  wage  index  values  for 
hospitals  in  large  urban  areas  and  lower 
wage  index  values  for  hospitals  in  rural 
areas.  Also,  among  the  hospitals  located 
in  coimties  that  change  their  MSA 
status,  hospitals  in  areas  moving  fixim 
rural  to  urban  have  1.2  percent  higher 
payments  when  the  new  wage  data  are 
included.  The  hospitals  redesignated 
from  urban  to  rural  lose  0.9  percent  in 
payments  under  this  column. 

The  negative  impyact  on  rural     , 
hospitals  is  consistent  across  various 
bed  size  categories,  although  there  is 
some  variation  among  rural  hospitals  by 
region.  Puerto  Rico,  with  only  5  rural 
hospitals,  is  helped  considerably  by  the 
new  survey  data,  showing  an  11.6 
percent  rise  in  payments.  We  believe 
this  is  largely  attributable  to  the 
inclusion  of  the  contract  wage  data 
reported  on  the  FY  1990  cost  reports. 
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Payments  to  urban  hospitals  in  Puerto 
Rico  also  increased,  by  2.9  percent. 
Rural  hospitals  in  the  East  North 
Central.  East  South  Central,  and  West 
South  Central  census  divisions 
experience  the  biggest  declines  among 
rural  hospitals:  -1.8  percent,  -1.4 
percent,  and  -1.3  percent,  respectively. 

Among  urban  hospitals  by  bedsize, 
those  with  500  or  more  beds  experience 
the  greatest  increases  due  to  the  new 
survey  data  (0.7  percent).  Examining 
urban  hospitals  by  region,  the  higher 
wage  indexes  among  Puerto  Rico's 
urban  hospitals  were  noted  above.  Other 
urban  regions  benefitting  from  the  new 
data  are  the  New  England  and  the 
Middle  Atlantic  census  divisions,  with 
1.0  percent  and  2.0  percent  higher 


payments,  respectively.  On  the  other 
hand,  payments  fall  for  urban  hospitals 
in  the  East  North  Central  (-1.0 
percent),  East  South  Central  (-0.9 
percent).  West  North  Central  ( -  0.6 
percent),  and  the  West  South  Central 
(-0.8  percent). 

Among  special  payment  categories, 
the  largest  decreases  are  experienced  by 
rural  DSH  hospitals  with  fewer  than  100 
beds  (-1.2  percent),  rural  hospitals  not 
eligible  for  any  of  the  special  rural 
hospital  classifications  (-1.2  percent). 
RRCs  (-1.5  percent),  and  MDHs  (-0.9 
percent).  The  trend  of  urban  hospitals 
experiencing  increases  and  rural 
hospitals  experiencing  decreases 
continues  within  hospitals  grouped  by 
their  FY  1994  reclassification  status. 


Column  5  of  Table  III  shows  the 
combined  effects  of  the  four  changes 
discussed  above.  It  corresponds  to 
Column  4  in  Table  I.  The  percent 
changes  in  Column  4  are  calculated  by 
comparing  the  changes  in  FY  1994 
payments  after  these  changes  to  the 
post-Public  Law  103-66  FY  1994 
baseline  before  making  any  of  these 
changes.  While  the  sum  of  the  changes 
shown  in  Columns  1  through  4 
generally  equal  the  overall  changes 
shown  in  this  column,  they  may  not  add 
exactly.  This  results  from  rounding 
variances  and  interactive  effects.  For 
example,  the  DRG  and  wage  index 
changes  are  multiplicative  rather  than 
additive. 


Table  III.— Impact  Analysis  of^nal  Operating  Cost 

[Prospective  Payment  System  Changes  for  FY  1994] 


No.  of 
hosps.' 

Recalibration 
change  2 

(1) 

New 

MSA: 

Standard 

anrounts' 

(2) 

New 
MSA: 
Wage 
index  < 

(3) 

New 
wage  sur- 
vey data  s 

(4) 

Combined 
final  rule 
chartges  s 

(5) 

By  geographfc  location: 

All  Hosoitals                      

5,302 
1,636 
1,344 
2,322 

108 

13 

143 

2,980 

750 

899 

611 

529 

191 

2,322 

1,180 

708 

222 

106 

106 

172 
447 
453 
498 
170 
187 
380 
121 
502 
50 

53 
85 
302 
313 
289 
542 
361 
227 
145 
5 

0.0 

0.1 

0.0 

-0.1 

0.0 

-0.3 

0.1 

0.1 

-0.1 

0.0 

0.1 

0.1 

0.1 

-0.1 

-0.2 

-0.1 

0.0 

0.0 

0.0 

0.0 
0.2 
0.0 
0.1 
0.0 
0.0 
0.1 
0.0 
0.0 
0.4 

-0.1 

0.0 

0.0 

-0.1 

-0.2 

-0.1 

-0.1 

-0.1 

0.0 

-0.1 

0.2 
0.3 
0.2 
0.0 

8.1 
6.9 
1.7 
0.3 
0.6 
0.4 
0.3 
0.2 
0.3 
0.0 
-0.2 
-0.2 
-0.1 
0.0 
0.3 

0.6 
0.4 
0.4 
0.2 
0.4 
0.1 
0.1 
0.1 
0.1 
0.4 

0.0 
0.9 
-0.1 
-0.1 
-0.2 
-0.1 
-0.1 
-0.1 
-0.1 
-0.2 

-0.1 

-0.1 

0.0 

-0.2 

7.2 
-6.0 

1.6 
-0.1 

1.0 

0.1 
-0.1 
-0.2 
-0.3 
-0.2 
-0.2 
-0.3 
-0.3 
-0.1 
-0.2 

-0.1 

-0.2 

0.0 

0.0 

0.0 

-0.1 

0.1 

-0.2 

-0.1 

-0.3 

-0.5 

0.0 
-0.6 

0.0 
-0.2 

0.0 
-0.2 
-0.1 
-0.3 

0.9 

0.1 

0.8 

-0.6 

-1.1 

1.2 

-0.9 

0.2 

0.2 

-0.1 

0.1 

0.0 

0.1 

0.7 

-1.1 

-1.0 

-1.0 

-0.9 

-1.0 

-1.2 

1.0 

2.0 

0.4 

-1.0 

-0.9 

-0.6 

-0.8 

-0.3 

0.2 

2.9 

0.9 
0.6 
-1.2 
-1.8 
-1.4 
-0.9 
-1.3 
-1.1 
-1.2 
11.6 

0.2 

Large  urtan  areas  (Populations  over  1  million)  

Other  urtjan  areas  (Populations  of  1  million  of  fewer)  

RuraJ  areas                            

1.0 
-0.4 
-1.4 

Hospitals  Changing  MSA  IXia  to  1990  Census: 

Rural  to  urt>an        

17.3 

Urban  to  rural «....- 

Other  urban  to  large  urban ^ 

Urtsan  HosoitaJs  

-0.7 
3.5 
0.5 

0-99  beds 

1.5 

100-199  beds   

0.7 

200-299  t>eds         

0.3 

300-*99beds 

500  or  more  beds  « 

Rural  Hosoitals       

0.2 

0.7 

-1.4 

0-49  beds       

-1.6 

50-99  beds  

-1.6 

100-149  beds                     

-1.3 

150-199  beds  ~ 

200  Of  rmra  beds       

-1.2 
-1.0 

Urban  by  region:. 

r^ew  Enoland 

1.5 

Middte  Atlantic  „ 

2.3 
0.9 

East  North  Central    

-0.8 

East  South  Central  

-0.4 

West  North  Central  

-0.6 

West  South  Central  

-0.6 

Mountain 

-0.4 

Padflc 

0.2 

Puerto  Rico ~ 

3.4 

Rural  by  region:. 

New  Enatarxl  

0.3 

H/Bddle  Atlantic  » 

1.4 

-1.9 

East  North  Central ~ 

East  South  Central  ~ 

West  North  Central  

-1.9 
-2.0 
-1.1 

West  South  Central  

-1.7 

Mountain             

-1.4 

Padfic         

-1.7 

Puerto  Rico ~ 

12.3 
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Table  III.— Impact  Analysis  of  Final  Operating  Cost— Continued 

[Prospective  Payment  System  Ctian^es  for  FY  1994] 


No.  of 
hosps.' 

11 

^ecalibration 
change 2 

(1) 

New 

MSA: 

Standard 

amounts* 

(2) 

New 
MSA: 
Wage 
index* 

(3) 

New 
wage  sur- 
vey data* 

(4) 

Combined 

final  rule 
changes* 

(5) 

By  payment  classification: 

AJI  hospitals 

Large  urtjan  areas  (Populations  over  1  million)  — 

Other  urt>an  areas  (Populatioris  of  1  million  or  fewer)  _... 

Rural  areas  

5.302 
1.816 
1.421 
2.065 

4,261 
821 
220 

3.481 

1.302 
140 

112 
48 

60 

IJ159 

605 

386 

837 

1.409 

843 
156 
558 
461 
47 
1.066 

3.059 
776 

1.467 

309 
1.614 
2.301 
1.012 

551 
188 
363 
114 
41 
73 
672 
278 
394 

669 
4.606 

230 
2,750 

439 

1,856 

27 

0.0 

0.1 

0.0 

-0.1 

0.0 
0.1 
0.1 

0.0 

0.1 
-0.1 

-0.1 
0.0 

-0.1 
-0.3 

0.1 

0.1 
0.0 
0.0 

-0.1 
0.0 

-0.1 

-0.2 
0.0 

-0.1 

0.1 
0.0 
0.0 

0.0 
0.1 
0.0 
0.0 

0.0 
0.1 

-0.1 
0.1 
0.1 

-0.1 
0.0 
0.1 
0.0 

0.0 

0.0 

0.1 

0.1 

-0.1 

-0.1 

-0.1 

0.2 
0.3 
0.2 

0.0 

0.3 
0.2 
0.3 

0.2 

0.3 
1.1 

-0.1 
0.1 

-0.4 
-0.3 

0.2 
0.2 
0.5 
0.2 

-0.3 
0.1 
0.4 

-0.2 
0.1 
0.1 

0.2 
0.1 
0.3 

0.1 
0.2 
0.3 
0.2 

0.3 
0.5 
0.0 
0.2 
0.2 
-0.1 
0.8 
1.1 
0.3 

0.3 
0.2 
0.5 
0.3 
0.0 
0.0 

o.r 

-0.1 

-0.1 

0.0 

-0.2 

0.1 
-0J2 
-0.4 

-0.1 

-0.1 
1.1 

-0.1 
-0.2 

-1.2 
-0.5 

-0.3 

-0.2 

0.2 

0.1 

-0.6 
0.0 
-0.1 
-0.2 
-0.1 
-0.1 

-0.1 
-0.1 
-0.1 

-0.2 

-0.2 

0.0 

-0.1 

-0.1 
-0.1 
-0.1 
-0.2 
-0.2 
-0.1 
1.0 
1.6 
-0.2 

-0.1 
-0.1 
-0.1 
-0.1 
-0.1 
-0.3 
0.0 

0.1 

0.7 

-0.7 

-1.0 

-0.2 

-0.1 

1.0 

-0.1 

0.3 
0.0 

-0.6 
-1-3 

-0.7 
-1.2 

0.5 

0.0 

-0.1 

0.1 

-1.2 
-1.5 
-0.4 
-0.9 
-0.4 
-0.6 

0.0 
0.4 
0.0 

0.2 

0.3 

-0.2 

-0.1 

0.3 
1.3 

-1.2 
0.2 
0.6 

-1.0 
0.0 
0.5 

-1.1 

0.3 

0.0 

1.2 

0.1 

-1.2 

-1.0 

-1.3 

0.2 

0.9 

-0.5 

-1.4 

Teactiing  status: 

Non-teachina 

0.1 

Fewer  than  100  residents 

-0.1 

1.0 

Disproportionate  share  hospitals  (DSH): 

KiorvDSH              

0.0 

Urtan  DSH:. 

100  beds  or  more  

0.6 

Fewer  ttian  100  tieds 

2.2 

Rural  DSH: 

Sole  Community  (SCH)  

-0.9 

Referral  centers  (RRC) 

-1.4 

Other  rural  DSH  hosp:. 

100  beds  or  more  _ 

Fewer  than  100  t>eds 

-2.3 

-2.3 

Urtjan  teaching  and  DSH: 

Both  teachina  and  DSH  

0.6 

Teaching  and  no  DSH  _.. 

No  teachina  and  DSH  

0.0 
0.7 

No  teachina  and  no  DSH 

0.4 

Rural  hospital  tyrpes: 

Nonsoedal  Status  Hosoitals  

-2.2 

RRC  

-1.4 

SCH 

-0.2 

MnH 

-1.4 

SCH  and  RRC 

-0.5 

SCH  and  MDH 

-0.6 

Type  of  ownership: 

Voluntary : 

0.2 

Proprietary „ 

0.4 

Government  

Medicare  utilization  as  a  percent  of  inpatient  days: 

0-25  

0.2 
0.4 

25-50  ; 

0.4 

50-65  - 

0.1 

Over  65  

0.0 

Hospitals  reclassified  by  the  Medicare  geographic  Review  board: 
Reclassification  status  during  FY  93  and  FY  94: 

Reclassified  durino  both  FY  93  and  FY  94  

0.6 

1.8 

PiUfcb     >•*■■• •..•••••••••>••>•••■•>••••■•••■•■••••■•••••••■••••■•••■•••••••••■••••• 

Reclassified  during  FY  94  only ., 

-1.4 
0.3 
0.7 

Rimd 

-1.2 

Reclassified  during  FY  93  only „ 

(jrt>an  „ 

1.8 
3.4 

Rural  

-1.0 

FY  94  Reclassifications: 

All  Reclassified  hosp 

0.5 

All  nonredassified  hospitals „ 

All  urt>an  reclassified  hosoitals  

0.2 
1.6 

Urban  r>onreclassif)ed  hosoitals 

0.4 

All  rARiA5MifiMl  niral  hosnitals  

-1.4 

Rural  nonredassified  hospitals 

-1.4 

Other  reclassified  hospitals  (section  1886(D)(8)(B)) 

-1.3 

^  Because  data  necessary  to  dassify  sonr>e  hospitals  by  category  were  missin  ],  tfie  total  number  of  hospitals  in  each  category  may  not  equal 
the  national  total.  Hospital-specific  data  and  discharges  data  are  from  FY  n)92,  and  hospital  cost  report  data  are  from  reporting  periods 
beginnir>g  in  FY  1991. 

2  Recalibration  of  the  DRG  weights  and  classification  changes  are  based  on  FY  1992  MEDPAR  data  and  are  performed  annually  in 
accordance  with  section  1886(d)(4)(C)  of  the  Ad 


I 
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Table  III.— Impact  Analysis  of  Final  Operating  Cost 

[Prospective  Payment  System  Changes  tor  FY  1994J 

*TNe  cotunvt  letlecto  all  o(  the  payment  tn^Mcts  of  tw  new  MSA  definitjons  based  on  the  1990  census  except  those  related  to  the  wage 
index. 

•  Dm  column  ahowrs  the  payment  effects  of  tf»e  new  MSA  deflnitions  on  the  wage  mdex. 

&TNs  column  dtepiays  trw  oomi>ined  atlacts  of  the  changes  to  the  prospective  payment  system  described  in  tt«s  final  ruie.  AKhough  it 
incorporates  aa  of  the  crdfiges  displayed  in  cofumrw  2  through  4,  the  sum  o«  those  coJumns  may  be  sltghHy  dttterent  from  the  pefcer4age 
Changes  shown  hare,  due  to  mandw^g  errors  and  mtaractive  effects 


Table  IV  presents  the  projected 
average  payments  per  case  under  the 
changes  for  FY  1994  for  urban  and  rural 
hospitals  and  for  the  different  categories 
of  hospitals  shown  in  Tables  I  and  111. 


It  compares  the  projected  payments 
with  the  average  estimated  per  case 
payments  that  were  during  FY  1993. 
Thus,  this  table  presents,  in  terms  of  the 
average  dollar  amounts  paid  per 


discharge,  the  combined  effects  of  the 
changes  presented  in  Table  I.  That  is. 
the  percentage  changes  shown  in  the 
last  column  of  Table  I  equal  the 
percentage  change  in  averse  paymanis 
from  October  1, 1993  to  October  1, 1994 


Table  IV— impact  Analysis  of  F\hal  Operating  Cost  Prospective  Payment  System  Changes  for 

FY  1994 


Number  of 
hospitals 


(t) 


Average  FY 
1993  pay- 
ments per 
casis 

(2) 


Average  FY 
1994  pay- 
ments per 
case 

(2) 


All  changes 


(4) 


By  geographic  location: 

AH  hoepteie 

Large  uit>an  areas  (popuiatior>s  over  1  mMion) 

Other  urban  areas  (populations  of  1  mtttton  or  fewer) 

Rural  areas 

Hospitals  changing  MSA  due  to  1990  census: 

Rural  to  urban 

Urt>an  to  nirai  

Oit>e'  urban  to  large  urtian 

Urfcar  hoepilais „ 

0-98  bade 

100-199  beds  ....„ „ 

200-299  beds 

300-496  beos „ 

500  or  more  beds 

Rural  hospitals  ...._ 

0-49  beds „_ _ 

50-99  beds 

100-148  beds 

150-199  beds  ..._ 

200  or  more  beds _ — 

Uitan  by  region: 

New  Efigland  

MidOle  AttantK  

South  Aaartjc  _ 

East  North  Central „ 

East  South  Central — 

V»est  Horn  Central , 

West  South  Central  __ _ ..... 

Mourtar* „ - - 

Pacrfic  ....„ „ _ ,„ 

Puerto  Rico — - _.- 

Rural  by  Region: 

New  Eriglarxi _ 

Middle  Atlantic  

South  Atlantic  _ „ __ 

East  North  Central  ...._ „ „ 

East  South  Central 

West  North  Central ; 

West  South  Central  .._ „ 


5,302 

5.874 

6.0SS 

1.636 

6.786 

7,074 

1^*4 

5.731 

5.875 

2,322 

4.000 

4,014 

f 

108 

4,545 

4,987 

13 

4.088 

4,171 

143 

6.090 

6.413 

2,960 

6.328 

6.553 

750 

4.379 

4.518 

899 

5,352 

5.539 

611 

5,864 

6.051 

529 

6,650 

6.883 

191 

8,153 

8,491 

2.322 

4,000 

4.014 

1.180 

3,347 

3.340 

706 

3,696 

3.710 

222 

4.129 

4,173 

106 

4.265 

4.250 

106 

4,817 

4.840 

172 

6.635 

6.8S0 

447 

6,921 

7.316 

453 

6,006 

6.228 

498 

6.181 

>      6.304 

170 

5.537 

5.716 

187 

6.165 

6.304 

360 

5.817 

5.966 

121 

6.195 

6,355 

502 

7.164 

7.423 

50 

2,425 

2.577 

53 

4,725 

4.896 

85 

4,428 

4.534 

302 

4.100 

4.105 

313 

4.060 

4.033 

289 

3.664 

3.667 

542 

3.727 

3.764 

361 

3.703 

3.685 

31 
4.2 

25 

03 

97 
2.1 
53 
36 
3.2 
3.5 
3^ 
3.5 
41 
03 
0.2 
0.4 
1.1 
-0.3 
0  5 

3.2 
5.7 
3.7 

2.0 
3.2 
2.3 
2.9 
26 
3.6 
63 

37 
2.4 
0.1 

-06 
0.1 
1.0 

-0.5 
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Table  IV.— Impact  Analysis  of  Final  Operating  Cost  Pfospective  Payment  System  Changes  for 
"■  "  FY1994— Continied 


Average  FY 

Average  FY 

Number  o( 

1993  pay- 

1994 pay- 

Anchar>ges 

hospitals 

ments  per 

merHs  per 

case 

case 

(1) 

(2) 

(3) 

(4) 

227 

4,301 

4.290 

-0.3 

145 

4.830 

4,836 

0.1 

5 

1.561 

1.910 

22.4 

5.302 

5.874 

6.058 

3.1 

1.816 

6.670 

6.950 

4.2 

1.421 

5.608 

5.741 

2.4 

2.065 

3,980 

3.973 

-0.2 

4,261 

4,895 

5.025 

2.7 

821 

6.319 

6.503 

2.9 

220 

9.584 

10.000 

4.7 

3,481 

5.283 

5.410 

2.4 

1.302 

6.869 

7,148 

4.1 

140 

4.190 

4,370 

4.3 

112 

3,823 

3.887 

1.7 

48 

4.936 

4,884 

-1.1 

60 

3,526 

3,553 

0.8 

159 

3.117 

3.122 

0.2 

605 

7.869 

8.198 

4.2 

386 

6.530 

6.710 

2.8 

837 

5.482 

5.692 

3.8 

1.409 

5.103 

5.263 

3.1 

843 

3.459 

3,455 

-0.1 

156 

4.686 

4.641 

-1.0 

558 

3.994 

4.074 

2.0 

461 

3.459 

3.364 

-2.7 

47 

4.813 

4.841 

0.6 

1.066 

3.982 

3.997 

0.4 

3,059 

6.016 

6.201 

3.1 

776 

5.373 

5.566 

3.6 

1.467 

5.549 

5.720 

3.1 

309 

7.551 

7.892 

4.5 

1.614 

6,774 

7.022 

3.7 

2.301 

5.371 

5.519 

2.7 

1.012 

4.710 

4.793 

1.8 

551 

5.457 

5.679 

4.1 

188 

6.429 

6.768 

5.3 

363 

4.413 

4,508 

2.2 

114 

5.414 

5.820 

7.5 

41 

6.289 

6.735 

7.1 

73 

3.823 

4.157 

8.8 

672 

5.114 

5.121 

0.2 

278 

5.740 

5.846 

1.9 

394 

4.239 

4,109 

-3.1 

669 

5.450 

5.697 

4.5 

4,606 

5.941 

6.116 

3.0 

230 

6.406 

6.762 

5.6 

2,750 

6.321 

6.534 

3.4 

439 

4.349 

4.470 

2.8 

1,856 

3.838 

3.803 

-0.9 

27 

4.378 

4.445 

1.5 

Mountain 

Pacific  -~ 

Puerto  Rico 

By  payment  classification: 

All  hospitals  

Large  urtan  areas  (populations  over  1  nnBUon)  

Other  urt>an  areas  (populations  of  1  miUion  or  fewer) 

Rural  areas 

Teaching  Status: 

Non-teaching  

Fewer  than  100  residents ..... 

100  or  more  residents  


Disproportior^ate  share  hospitals  (DSH): 

hton-DSH 

Uftan  DSH:. 

100  Beds  or  more  

Fewer  than  I00t>eds 

Rural  DSH:. 

Sole  comnfwnity  (SCH) 

Referral  centers  (RRC)  

Other  rural  DSH  hospitals:. 

100  t>eds  or  more 

Fewer  than  100  tjeds 

Uitan  teaching  and  DSH:. 

Both  teaching  and  DSH  

Teaching  and  no  DSH 

No  teaching  and  DSH  .^. 

No  teaching  and  no  DSH ~ 

Rural  hospital  types:. 

Nor^special  status  hospitals 

RRC ; ~ 

SCH ~ * 

MDH  - 

SCH  and  RRC 

SCH  and  MDH  

Type  of  ownership:. 

Voluntary  

Proprietary 

Government 

Medicare  utilization  as  a  percent  of  inpatient  days:. 

0-25 

25-50 

50-65 : 

Over  65 

Hospitals  reclassified  t>y  the  medicare  geographic  review  t>oard: 
ReclassificatJon  status  during  FY93  and  FY94: 

Reclassified  during  both  FY93  and  FY94 

Urban 

Rural 

Reclassified  during  FY94  only 

U(t>an , 

Rural  

Reclassified  during  FY93  only 

Urban 

Rural  

FY94  reclassifications: 

All  reclassified  hospitals 

All  nonredassified  hospitals  ~. 

All  urban  reclassified  hospitals 

Urban  nonredassified  hospitals  

All  reclassified  rural  hospitals 

Rural  nonredassified  h(»pitals 

Other  reclassified  hospitals  (section  1886(D)(8)(B)) 
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Vn.  Impact  of  Changes  in  the  Capita] 
Prospective  Payment  System 

A.  General  Considerationt 

Our  impact  analysis  of  payment 
changes  for  capital-related  costs  is 
limited  by  the  lack  of  bospital-speciBc 
data  on  future  hospital  capital 
investments.  The  lack  of  hospital- 
specific  data  limits  our  impact  analysis 
in  the  following  ways: 

•  Major  investment  in  hospital  capital 
assets  (for  example,  in  building  and 
major  fixed  equipment)  occurs  at 
irregular  intervals.  As  a  result,  there  can 
be  signi6cant  variation  in  the  groMh 
rates  of  Medicare  capital-related  costs 
per  case  among  hospitala  We  do  not 
nave  the  necessary  hospital-specific 
budget  data  to  project  the  hospital 
capital  growth  rate  for  an  individual 
hospital. 

•  Moreover,  our  policy  of  recognizing 
certain  obligated  capital  as  old  capital 
complicates  the  problem  of  projecting 
future  capital-related  costs  for 
individual  hospitals.  Under 

§  412.302(c),  a  oospital  was  required  to 
notify  its  intermediary  that  it  has 
obligated  capital  by  the  later  of  October 
1, 1992  or  90  days  after  the  beginning 
of  the  hospital's  first  cost  reporting 
period  under  the  capital  prospective 
payment  system.  The  intermediary  must 
then  notify  the  hospital  of  its 
determination  whether  the  criteria  for 
recognition  of  obligated  capital  have 
been  met  by  the  later  of  the  end  of  the 
hospital's  first  cost  reporting  period 
subject  to  the  capital  prospective 
payment  sy^item  or  9  months  after  the 
receipt  of  the  hospital's  notification. 
The  amount  that  is  recognized  as  old 
capital  is  limited  to  the  lesser  of  the 
actual  allowable  costs  when  the  asset  is 
put  in  use  or  the  estimated  costs  of  the 
capital  expenditure  at  the  time  it  was 
obligated.  Intermediary  determinations 
regarding  obligated  capital  are  still 
being  reported  to  us.  Therefore,  we  do 
not  know  actual  obligated  capital 
commitments  to  be  used  in  the  FY  1994 
capital  cost  projections.  Without 
knowing  what  proportion  of  an 
individual  hospital's  future  capital 
spending  will  qualify  as  old  capital,  we 
cannot  accurately  project  bow  an 
individual  hospital  will  be  affected  by 
the  transition  payment  policies. 

In  Table  V  of  tnis  appendix,  we 
present  the  redistributive  ejects  that  are 
expected  to  occur  between  "bold- 
harmless"  hospitals  and  "fully 
prospective"  hospitals  in  FY  1994.  In 
addition,  we  have  integrated  sufficient 
hospital-specific  information  into  our 
actuarial  model  to  project  the  impact  of 
FY  1994  capital  payment  policies  by  the 
standard  prospective  payment  system 


hospital  groupings.  We  cautiCHi  that 
while  we  now  have  actual  data  on  the 
effects  of  the  transition  payment 
methodology  and  interim  payments 
under  the  capital  prospective  payment 
system  and  cost  report  data  for  most 
hospitals,  we  need  to  generate  randomly 
hypothetical  data  for  the  change  in  old 
capital  costs,  new  capital  costs  for  each 
year,  and  obligated  amounts  that  will  be 
put  in  use  for  patient  care  services  and 
recognized  as  old  capital  each  year.  This 
means  that  we  continue  to  be  unable  to 

Eredict  accurately  an  individual 
ospital's  FY  1994  capital  costs; 
however,  with  the  more  recent  data  on 
the  experience  to  date  under  the  capital 
prospective  payment  system,  there  is 
adequate  information  to  estimate  the 
aggregate  impact  on  most  hospital 
groupings. 

Comment:  One  commenter  objected  to 
our  use  of  hypothetical  data  for  the 
changes  in  old  capital  costs,  new  capital 
costs,  and  obligated  amounts  that  will 
be  put  in  use  for  patient  care.  The 
commenter  stated  that  changes  should 
not  be  proposed  on  the  basis  of 
incomplete  data,  and  urged  HCFA  to 
obtain  the  requisite  data. 

Besponse:  We  have  no  choice  but  to 
use  randomly  generated  data  for  these 
purposes  at  this  time.  The  law  requires 
us  to  estimate  total  hospital  capital  costs 
in  order  to  set  the  budget  neutrality 
target  each  year.  In  order  to  make  that 
estimate,  estimates  of  old  capital 
changes,  new  capital  changes,  and 
obligated  capital  are  necessary.  In  the 
absence  of  a  substantial  data  base  on 
which  to  base  projections  of  these 
factors,  we  employ  the  random 
generation  method  described  above.  We 
believe  that  this  method  allows  us  to 
make  the  most  reliable  estimates 
possible.  However,  we  have  made  every 
effort  to  progressively  incorporate  as 
much  actual  data  as  possible  into  the 
model.  We  have  used  multiple  soiut:es 
for  actual  data  such  as  provider-specific 
files,  cost  reports,  and  capital  audit  files. 
We  have  also  revised  the  cost  reports  to 
collect  data  on  old  capital,  new  capital, 
and  obligated  capital  amounts 
separately.  However,  we  do  not  yet  have 
actual  cost  report  data  on  these  factors 
because  the  cost  reports  for  the  first 
years  under  capital-PPS  have  not  yet 
been  completely  filed.  As  these  cost 
repMsrts  become  available  we  will  be  able 
to  incorporate  actual  experience  into 
our  analysis. 

We  have  revised  Table  V  after  the 
publication  of  the  proposed  rule  to 
provide  some  information  on  the  effects 
of  the  7.4  percent  reduction  to  the 
standard  Federal  rate  required  under 
section  13501(a)(3)  of  Public  Law  103- 
66.  (Table  V  in  this  final  rule  was 


presented  as  Table  IV  in  the  profkosed 
rule.)  Specifically,  we  are  presenting 
separate  blocks  in  the  table  to  show  (1) 
what  the  effects  on  FY  1994  payments 
would  have  been  in  the  absence  of  the 
7.4  percent  reduction  to  the  standard 
Federal  rate,  and  (2)  the  effects  of  all 
changes,  including  the  7.4  percent 
reduction  to  the  standard  rate,  on 
payments  in  FY  1994.  We  have  also 
added  Table  Va  to  provide  more 
detailed  information  on  the  effects  of 
Public  Law  103-66.  In  Tables  V  and  Va. 
we  used  the  same  outlier  effiscts  that  we 
used  in  conjunction  with  setting  the 
final  rate  for  FY  1994  (that  is.  the  rate 
with  the  effects  of  the  7.4  percent 
reduction  to  the  standard  rate).  If  we 
had  recalibrated  outliera  for  the 
unreduced  Fuderal  rate,  the  budget 
neutrality  factor  and  the  estimated  rate 
might  have  been  slightly  different. 
However,  the  estimates  in  Tables  V  and 
Va  of  the  effects  without  the  reduction 
to  the  standard  Federal  rate  are  adequate 
for  the  purpose  of  evaluating  the  relative 
impact  of  the  7.4  percent  reduction  to 
the  standard  Federal  rate. 

We  present  the  transition  payment 
methodology  by  hospital  grouping  in 
Table  VI.  In  Table  VII,  we  present  the 
results  of  the  cross-sectional  analysis 
using  the  results  of  our  actuarial  model. 
This  table  presents  the  aggregate  impact 
of  the  FY  1994  payment  policies.  We 
have  also  revised  Table  VU  to  provide 
information  on  the  effects  of  Public  Law 
103-66.  In  Table  VIII.  we  present  a 
simulation  of  payments  based  on  100 
percent  of  the  Federal  rate.  This 
simulation  shows  the  average 
percentage  change  in  the  100  percent 
Federal  rate  payments  attributable  to  the 
revised  rate  and  changes  in  payment 
adjustments. 

B  Projected  Impact  Based  on  the  FY 
1994  Actuarial  .Model 

1.  Assumptions.  In  this  impact 
analysis,  we  model  dynamically  the 
impact  of  the  capital  prospective 
payment  system  from  FY  1993  to  FY 
1994  using  an  actuarial  model.  The  FY 
1994  actuarial  model,  described  in 
appendix  B  of  this  final  rule,  integrates 
actual  data  from  individual  hospitals 
with  randomly  generated  capital  cost 
amounts  and  ratios  developed  from  the 
results  of  the  capital  acquisition  model 
used  in  the  August  30. 1991  final  rule. 
We  have  available  capital  cost  data  from 
cost  reports  beginning  in  FY  1989,  FY 
1990,  and  FY  1991  received  through  the 
June  30, 1993  update  of  the  Hospital 
Cost  Reporting  Information  System 
(HCRIS),  interim  payment  data  for 
hospitals  already  receiving  capital 
prospective  payments  through  PRICER, 
and  data  reported  by  the  intermediaries 


that  include  the  hospital-specific  rate 
determinations  that  have  been  made 
through  June  1993  in  the  Provider- 
Specific  file.  We  used  these  data  to 
determine  the  FY  1994  capital  rates. 
However,  we  do  not  have  individual 
hospital  data  on  old  capital  changes, 
new  capital  formation,  and  obligated 
capital.  Because  we  can  combine  actual 
data  for  individual  hospitals  with  the 
results  from  the  capital  acquisition 
model,  we  need  to  generate  randomly 
only  the  old  and  new  capital  changes 
and  obligated  capital.  All  Federal  rate 
payment  parameters  are  assigned  to  the 
applicable  hospital. 

For  purposes  of  this  impact  analysis, 
the  FY  1994  actuarial  model  includes 
the  following  assumptions: 

•  Medicare  inpatient  capital  costs  per 
discharge  will  increase  at  the  following 
rates  during  these  periods: 


Fiscal  year 


1999 
1994 


Average  per- 
centage rrv 
crease  m  cap- 
ital costs  per 
discharge 


8.24 
9.45 


•  The  Medicare  case-mix  index  will 
increase  by  1.3  percent  in  FY  1993  and 
2.0  percent  in  FY  1994  and  thereafter. 

•  The  Federal  capital  rate  as  well  as 
the  hospital-specific  rate  will  be 
updated  by  the  2-year  moving  average 
increase  in  Medicare  capital  casts  per 
case,  net  of  case  mix  change  increase, 
between  FY  1989  and  FY  1991.  The  FY 
1994  update  is  3.04  {jercent  (see 
Addendum.  Part  II!). 

•  Consistent  with  the  budget 
neutrality  constraints  provided  in 
section  1886(g){l)(A)  of  the  Act. 
estimated  aggregate  Medicare  payments 
under  the  capital  prospective  payment 


system  in  FY  1994  will  equal  90  percent 
of  the  total  amount  that  would  have 
payable  for  Medicare  inpatient  capital- 
related  costs  on  a  reasonable  cost  oasis. 
The  budget  neutrality  adjustment  factor 
is  applied  to  the  Federal  and  hospital- 
specific  rates  only  and  not  to  the  hold- 
harmless  payment  for  old  capital. 

2.  Results.  We  have  used  tne  actuarial 
model  to  estimate  the  change  in 
payment  for  capital-related  costs  from 
FY  1993  to  FY  1994.  To  show  the  effect 
of  the  capital  prospective  payment 
system  on  low  capital  cost  hospitals  and 
high  capital  cost  hospitals,  we  ara 
presenting  separately  in  Table  V  the 
results  of  our  simulation  for  low  capital 
cost  and  high  capital  cost  hospitals.  We 
consider  a  hospital  to  be  a  low  capital 
cost  hospital  if.  based  on  a  comparison 
of  its  initial  hospital-si>ecific  rate  and 
the  applicable  Federal  rate,  it  will  be 
paid  under  the  fully  prospective 
payment  methodology.  A  hijh  capital 
cost  hospital  is  a  hospital  that,  based  on 
its  initial  hospital-specific  rate,  will  be 
paid  under  the  hold-harmless  payment 
methodology.  Ba^d  on  our  actuarial 
model,  the  breakdown  of  hospitals  is  as 
follows:  || 

Capital  Transition  Payment 
Methodology 


Type  of 
hospital 

Per- 
cent 
of 

hos- 
pi- 
tals 

FY 
1994 
percent 
of  dis- 
charges 

FY 

1994 
per- 
cent 
of 

cap- 
ital 
costs 

FY 
1994 
per- 
cent 
of 
cap- 
ita! 
pay- 
rrtenls 

Low  cost 

hospital  .. 
High  cost 

hospital  .. 

69 
31 

65 
35 

53 
47 

56 
44 

A  low  capital  cost  hospital  may 
request  to  have  its  hospital-specific  rate 
redetermined  based  on  old  capital  costs 
in  the  current  year,  through  the  later  of 
the  hospital's  cost  reporting  period 
beginning  in  FY  1994  or  the  first  cost 
reporting  period  beginning  after 
obligated  capital  comes  into  use  (within 
the  limiU  established  in  $  412.302(c)  for 
putting  obligated  capital  in  use  for 
patient  care).  If  the  redetermined 
hospital-sped  fie  rate  is  greater  than  the 
adjusted  Federal  rate,  these  hospitals 
will  be  paid  under  the  hold-hannless 
payment  methodology.  Public  Law  103- 
66  requires  a  7.4  percent  reduction  to 
the  standard  Federal  rate.  Public  Law 
103-66  also  provides  for  a  special 
redetermination  of  hospital  payment 
methodologies  to  take  into  account  that 
reduction.  We  discuss  this  provision  in 
section  V.D  of  the  Preamble  to  this  final 
rule.  Regardless  of  whether  the  hospital 
would  become  a  hold-harmless  payment 
hospital  as  a  result  of  a  redetermination 
in  FY  1993  or  FY  1994,  we  have 
continued  to  show  these  hospitals  as 
low  capital  cost  hospitals  in  Table  V. 

The  following  table  shows  our 
estimate  of  the  percentage  of  low  capital 
cost  hospitals  that  would  be  paid  under 
the  hold-harmless  payment 
methodology  through  a  hospilal-spedfic 
rate  redetermination  and  the  basis  of 
their  payment  under  the  hold-harmless 
payment  methodology.  The  table 
includes  the  effects  of  Public  Law  103- 
66. 


Fiscal  year 


1993 
1904 


Percent  of  low  cost  hospftate 

tt>al  qualify  for  hold-harmless 

nwthodoiogy 


3.4 
11.3 


Of  these,  percent  that  are  paid: 


100%  Federal 
rate 


37 
39 


HoW-hannless 


63 
61 


The  large  increase  in  the  number  of  low  cost  hospitals  that  qualify  for  the  hold-harmless  methodology  is  primarily 
a  result  of  the  7.4  percent  reduction  to  the  standard  Federal  rate.  As  a  result  of  the  redeterminations  required  to 
take  into  account  that  reducUon.  a  large  number  of  hospitals  tha'  would  not  otherwise  have  qualified  as  hold-barroless 
will  receive  payment  under  the  hold-harmless  methodology. 

Assuming  no  behavioral  rJianges  in  capital  expenditures.  Tab  e  V  distplays  the  percentage  change  in  payments  from 
FY  1993  to  FY  1994  using  the  above  described  actuarial  model. 
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Table  v.— Final  Capital  Budget  Neutrality  for  FY  1993-1994 

[Impact  o(  Changes  for  FY  1994  on  Payments  Per  Discharge] 


No.  of 
hosps. 


Discharges 


Adjusted 

federal 

payment 


Average 

federal 
percent 


Hospital 
specific 
payment 


Hold-harm- 
less pay- 
ment 


Excep- 
tions 
payn>ent 


Total  pay- 
ment 


FY  1993  Payments  Pw 
Discharge 

Low  Cost  Hospitals 

Fully  Pro6i)ectlve 

Rebase — Fuly  Prospec- 
tive   

Rebate  100%  Federal 
Rate  

Rebase-Hotd  Harm- 
less   

Htgh  Cost  Hospitals 

100%  Federal  Rate  

Hold  Harmless 

Total  Hospitals 

FY  1994  Paymanta  Par 
Discharga  Before  Effects 
ofOBfiA  93 

Low  Cost  Hospitals 

Fully  Prospectve  

Rebase — Fully  Prospec- 
tive   

Rebase— 100%  Federal 
Rata  

Rebase-HoM  Harm- 
less   

High  Cost  Hospitals 

100%  Federal  Rate  

Hoid  Hamnless 

Total  Hospitals 

FY  1994  Payments  Per 
Discharge  After  Effects 
ofOBRA  '93 

Low  Cost  Hospitals 

Fuily  Prospective  

Rebase — Fully  Prospec- 
tive   

Rebase— 100%  Federal 
Rate  

Rebase  HoM  Harm- 
less   

High  Cost  Hospitals 

100%  Federal  Rate  

Hold  HanrOess 

Total  Hosprtals 


3.629 

3.361 

146 

45 

77 

1,640 

478 

1,162 

5.269 


3.629 
3.353 

149 

33 

94 

1,640 

439 

1,201 
5,269 


3,629 
3,087 

132 

161 

249 

1,640 

389 

1,251 
5.269 


6,730,867 
6.157,778 

310,309 

128.095 

134,685 

3.654,435 

1,269,750 

2,384,684 

10,385,303 


6.733,457 
6,151,812 

311.273 

91,436 

178,935 

3,655,773 

1,168,288 

2,487.485 

10,369,230 


6,733,457 
5,586.551 

271,737 

427,583 

447,584 

3,655,773 

1,053,983 

2,601,790 

10,389.230 


$140.93 
131.73 

129.94 

651.51 

101.53 
303.71 
694.10 
95.84 
198.21 


$194.64 
189.61 

186.81 

634.15 

156.86 
316.04 
691.29 
142.73 
238.06 


$211.18 
183.48 

182.70 

623.69 

180.12 
291.29 

676.59 
135.20 
239.37 


21.44 
20.00 

20.00 

100.00 

16.45 
45.26 
100.00 
14.55 
29.93 


30.84 
30.00 

30.00 

100.00 

25.83 
48.66 
100.00 
22  45 
37.26 


34.63 
30.00 

30.00 

100.00 

31.40 
46.12 
100.00 
22.04 
38.77 


$359.64 
373.75 

384.06 


233.08 


$300.47 
312.72 

319.41 


$15.03 


651.51 

751.38 
485.73 

744.37 
180.66 


$17.80 


197.74 


$272.25 
312.56 

320.25 


670.13 
470.20 

691.04 
176.99 


$36.80 


176.45 


553.73 
486.52 

683.62 
195.05 


$3.63 
1.95 

34.36 


12.88 
1.97 

3^62 
3.05 


$29.22 
26.60 

86.07 


35.23 
13.39 

19*69 
23.65 


$27.32 
25  65 

77.61 


31.27 
13.83 

19.43 
22.57 


Table  V-A.— Ii^pact  of  OBRA  '93  on  FY  1994  Payh/ients  per  Discharge 


$519.25 
507.45 

548.37 


865.80 
791.42 
694.10 
843.23 
615.02 


$542.15 
528.94 

592.30 

634.15 

862.22 
801.64 
691.29 
853.47 
633.45 


$547.56 
522.70 

580.56 

623.69 

765.12 
791.65 
676.59 
838.26 
633.45 


4.41 
4.23 

8.00 

-2.66 

-0.41 
1.29 

-0.40 
1.21 
2.99 


5.45 
3.00 

5.87 

-4.26 

-11.62 

0.02 

-2.52 

-0.59 

2.99 


Number  o(  Hospitals 

Number  of  Discharges 

Adjusted  Federal  Payment 

Before  OBRA 

After  OBRA 

Percent  Change  

Average  Federal  Percerrt: 

Before  OBRA  , 

After  OBRA  , 

Hospital  Specific  Payment 

Before  OBRA 

After  OBRA 

Percent  Change 


Remain  on 
fully  prospec- 
tive 


3,219 
5.858,288 

$189.83 

183.44 

-3.3 

30.0 
30.0 

$299.85 

312.92 

4.3 


Fully  pro- 
spective 
to  100% 
federal 


129 
336,393 

$194.46 

626.42 

222.1 

30.0 
100.0 

$445.55 

-mb 


Fully  pro- 
spective 
to  hold 
harmless 


154 
268.403 

$175.43 

199.26 

13.5 

30.0 
35.2 

$434.96 

-ib6!b 


Remain  on 
100%  federal 


421 
1,145,173 

$694.95 

671.58 

-3.3 

100.0 
100.0 


100% 
federal  to 

hoid 
hamiless 


51 
114,551 

$609.10 
75.79 
-87.5 

100.0 
12.8 


Ren^non 

hold  hamv 

less 


1,295 
2,666,420 

$143.68 

138.85 

-3.3 

22.6 
22.6 


176.45 


All  hospitals 


5.269 
10,389.230 

$238.06 

239.37 

0.5 

37.2 
38.7 

$194.74 

-jiis 
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Table  V-A.— hMPAcr  of  OBRA  "93  on  FY  1994  Payments  per  Discharge— Continued 


Hold  Hanntess  PayRwnt 

BelDre  OBRA 

After  OBRA 

Pwcant  Oiang*  

EacepWons  Pcj^nant 

Beloce  OBRA 

Aitor  OBRA  

Percent  Chang* 

Tota»  Paynient 

Batora  OBRA  „ 

After  OBRA -. 

Pement  Ctange  — _.. 


Remain  on 
(Utty  prospec- 
tive 


$29.68 
29.01 
-2.2 

$519.37 

525.39 

1.1 


Fu»y  p»o- 

apectiwe 

to  100% 

tederet 


S640.02 

626.42 

-2.1 


FoUy  pro- 
sped  ve 
tohcW 

hamtiKs 


$476.40 


$61.69 
27.82 
-54.8 

$67:?.09 

703.49 

4.6 


Remain  on 
100%ie(;erai 


$694  95 
671.58 

-3.3 


too% 

tedenito 

hotd 
hanciiess 


$521.54 


$609.10 
597  33 

-1.9 


Reroeinon 
hoU  harm- 
less 


$689.63 

689.63 

ao 

$20.73 
21.41 

3^ 

$854.06 

849.90 

-0.4 


Alhospitais 


$176  99 

196.05 
105 

$23.66 
22A7 
-4i 

$63a45 

633.45 

00 


Under  section  1886(g)(1)(A)  of  the 
Act,  aggregate  pajTients  under  the 
capita)  prospective  payment  system  for 
FY  1992  through  1995  are  to  equal  90 
percent  of  what  wou)d  have  been 
payable  on  a  reasonable  cost  basis  in 
each  year,  respectively.  (See 
Addendum,  Part  III  for  a  full  discussion 
of  the  capital  budget  neutrality 
provision.)  We  project  that  in  FY  1993 
aggregate  payments  under  the  capital 
prospective  payment  system  will  be 
95.64  percent  of  reasonable  costs,  or 
6.27  percent  higher  than  the  90  percent 
tar^.  We  also  estimate  an  increase  in 
capital  LXist  per  case  of  9.45  percent 
from  FY  1993  to  FY  1994.  To  achieve 
budfiet  neutrality  in  FY  1994.  wo 
estimate  there  would  be  an  aggregate 
2.99  percent  increase  in  Medicare 
capital  payments  over  the  FY  1993 
payments  (1.0945/1.0627  - 1.0299}. 

We  pro)ect  that,  including  the  effects 
of  Public  Law  103-66.  high  capital  cost 
hospitals  will  experience  an  average 
case-wai(^ted  increase  of  0.02  percent 
and  low  capital  cost  ho8|Htals  will 
experience  an  average  increase  in 
payments  per  discharge  of  5.45  percent 
(compered  to  1.29  percent  and  4.41 
percent,  respectively,  in  the  absence  of 
the  red'jction  to  the  standard  Federal 
rate  required  by  Public  Law  103-66). 
The  relatively  greater  gain  for  low-cost 
hospitals  is  tlie  result  of  niunerous 
hospitals  from  this  category  moving  into 
the  more  advantageous  hold-barmiess 
payment  methodology  as  a  result  of 
hospital-speciflc  rate  redeterminations 
and  the  payment  methodology 
redetenninaticms  provided  under  Public 
Law  103-66. 

For  hospitals  pek)  under  the  fully 
prospective  payment  methodology,  the 
Federal  rate  payment  percentage  will 
increase  from  20  percent  to  30  percent 
and  the  hospital-specific  rate  payment 
percentage  will  decrease  from  80 
percent  to  70  percent  in  FY  1994. 


The  Federal  rale  paymert  percentage 
for  a  hospital  paid  under  the  bold- 
harmless  payment  method  >logy  is  based 
on  the  hospital's  ratio  of  new  capital 
col&ts  to  total  capital  costs.  The  average 
Federal  rate  payment  perct^ntage  for 
those  hospitals  receiving  a  hold- 
harmless  payment  for  old  capital  is 
estimated  to  increase  from  14.55  percent 
to  22.04  percent.  We  estimate  the 
pen:eQtage  of  hold-harm le!«  hospitals 
paid  based  on  100  percent  of  tlie  Federal 
rate  will  decrease  hxim  29  percent  to  24 
percent.  (The  decrease  would  have  been 
only  to  27  percent  in  the  a'jsence  of  the 
7.4  percent  reduction  to  ths  Federal 
rate.) 

The  average  hospital-specific  rate 
payment  per  discharge  falls  frtxa 
$233.08  in  FY  1993  to$17li.45  in  FY 
1994.  The  average  bospital-speaBc  rate 
payment  per  discharge  woild  have  been 
$194.74  in  the  ^isence  of  Fiiblic  Law 
103-66.  A  decline  in  the  avenge 
hospital-specific  rate  pa3rn-«il  per 
discharge  from  FY  1993  to  FY  1994  is 
to  be  expected  because  c^tae  reduction 
in  the  hospital-specific  nUi  blend 
percentage  and  the  2.16  percent 
decrease  in  the  bospitaI-sp«:iBc  rate 
from  FY  1993  to  FY  1994.  The  average 
hospital-specific  rate  payn-cnt  per 
discharge  is  also  lower  tha  i  it  would 
have  been  in  the  absence  of  Public  Law 
103-66,  despite  the  fact  that  an  indirect 
resuh  of  the  7.4  percent  reduction  to  the 
standard  Federal  rate  is  a  rjlative 
increase  in  the  hospital-spicific  rate  (a 
lesser  reduction  from  FY  1  »3  to  FY 
1994  than  would  othenrise  have  been 
the  case).  That  is  because  cne  result  of 
Public  Law  103-66  is  a  redetermination 
of  the  applicable  hospital  f  ajmront 
methodology  to  take  into  a  xount  the 
reduction  to  the  standard  Federal  rate. 
As  a  result  of  those  redeterninations, 
many  hospitals  previously  paid  under 
the  fully  prospective  methodolgy  will 
receive  payment  under  the  hold- 


harmless  payment  melhodoiogy.  The 
ho<;pitals  that  qualify  to  switch  fron 
fully  prospective  to  hold-harmless  will 
be  those  among  the  fully  prospective 
hospitals  with  relatively  high  hospital- 
specific  rates.  Those  hospitals  that 
become  bold-harmless  will  no  longer 
receive  any  portion  of  their  payments 
based  on  the  hospital-specific  rate.  The 
remaining  hospitals  in  the  fully 
prospective  group  will  thus  have  a 
lovv^r  average  hospital-specifit  rale 
payment  per  discharge  despite  th«  bcl 
that  each  of  them  wiU  have  a  higher 
hospital-specific  rate  per  discharge 
payment  dian  in  the  absence  of  Public 
Law  103-66.  Indeed.  Table  Va  shows 
just  this  tatter  result.  The  average 
hospital-specific  rate  pejrraent  per 
discharge  increases  4.3  pwcent  (from 
$299.85  to  $312.92)  lor  those  hospitals 
that  remain  fully  prospective  afl«  the 
effects  of  Public  Law  103-66  are  taken 
into  account. 

F\illy  prospective  hospitals  that 
qualify  for  a  redetermination  and  then 
receive  bold-harmless  pa3rme»ts  would 
have  expmienced  a  0.41  percent  decline 
in  payments  in  FY  1994  in  the  absenee 
of  Public  Law  103-66.  That  same 
category  of  hospitals  can  be  expected  to 
experience  an  1 1 .62  percent  decrease  In 
FY  1994  after  the  effects  of  Public  Law 
103-66  Both  declines  reflect  the 
movement  into  that  category,  inter»sified 
by  the  redeterminations  [>rovided  under 
Public  Law  103-66,  of  hospitals  with 
old  capital  nmounts  relatively  smaller 
than  the  hospitals  previously  in  that 
category.  These  hospitals  reduce  the 
average  hold-harmless  paynrjent  per 
discharge  for  the  larger  resulting  group. 

Table  Va  shows  a  different  aspect  of 
these  and  other  effects  of  Public  Law 
103-66.  This  table  shows  the  effects 
separately  for  six  stable  categories  of 
hospitals.  As  a  result,  none  of  the  resuhs 
in  Table  Va  is  affected  by  changing 
membership  in  any  category,  as  is  the 
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case  in  Table  V.  The  six  categories  are: 
(1)  Hospitals  that  are  fully  prospective 
before  and  after  the  effects  of  Public 
Law  103-66;  (2)  hospitals  that  switch 
from  fully  prospective  to  receiving 
payments  based  on  100%  of  the  Federal 
rate  as  a  result  of  Public  Law  103-66:  (3) 
hospitals  that  switch  from  fully 
prospective  to  receiving  hold-harmless 
payments  as  a  result  of  Public  Law  103- 
66;  (4)  hospitals  receiving  payments 
based  on  100%  of  the  Federal  rate 
before  and  after  Public  Law  103-66;  (5) 
hospitals  that  switch  from  receiving 
payments  based  on  100%  of  the  Federal 
rate  to  hold-harmless  payments  as  a 
result  of  Public  Law  103-66;  and  (6) 
those  hospitals  that  were  hold-harmless 
before  Public  Law  103-66  and  remain 
hold-harmless  (the  effects  of  Public  Law 
103-66  produce  no  change  in  payment 
methodology  for  these  hospitals).  The 
table  shows  the  difference,  for  each 
category,  between  the  payments 
hospitals  would  have  received  in  the 
absence  of  Public  Law  103-66,  and  the 
payments  they  receive  as  a  result  of 
Public  Law  103-66. 

Hospitals  that  remain  fully 
prospective  will  receive  an  average 

Eayment  per  discharge  1.1  percent 
igher  than  they  would  have  without 
Public  Law  103-66.  The  increase  results 
from  a  4.3  percent  higher  average 
hospital-speciRc  rate  payment  per 
discharge,  partially  offset  by  a  3.3 
percent  lower  Federal  rate  payment  per 
discharge.  The  higher  average  hospital- 
specific  rate  payment  per  dischage  is  the 
result  of  the  relative  increase  in  the 
hospital-specific  rate  discussed  above 
(i.e.,  the  hospital-specific  rate  is  higher 
than  it  would  have  been  in  the  absence 
of  Public  Law  103-66  as  an  indirect 
effect  of  the  7.4  percent  reduction  to  the 
standard  Federal  rate). 

Hospitals  that  switch  from  fully 
prospective  to  100%  of  the  Federal  rate 
will  receive  average  payments  per 
discharge  2.1  percent  lower  than  the 
fully  prospective  payments  they  would 
have  received  in  the  absence  of  Public 
Law  103-66.  We  used  our  model  to 
conduct  a  special  analysis  of  the  129 
hospitals  that  fall  into  this  category.  We 
found  that  about  92  of  these  hospitals 
(71  percent)  will  receive  payments  at 
100%  of  the  Federal  rate  that  exceed 
their  total  Medicare  capital  costs.  An 
additional  22  of  the  hospitals  (17 
percent)  will  receive  payments  that  are 
t>etween  90  percent  and  100  percent  of 
total  costs  (90  percent  is  the  overall 


budget  neutrality  target  for  the  initial 
years  of  the  capital-PPS  transition 
period).  The  reniaining  hospitals, 
(approximately  15.  or  12  percent)  will 
receive  payments  that  are  at  least  85 
percent  of  total  costs  (85  percent  is  the 
current  level  of  hold-harmless  payment 
for  old  capital,  and  it  was  the  level  of 
reimbursement  under  the  reasonable 
cost  system  immediately  prior  to  the 
introduction  of  prospective  payment  for 
capital).  Although  these  hospitals  would 
have  received  higher  payments  without 
the  redetermination  required  by  Public 
Law  103-66.  the  comparison  of  their 
payments  to  costs  shows  that  overall 
payments  to  them  are  reasonable. 

Hospitals  that  switch  from  fully 
prospective  to  receiving  hold-harmless 
payments  will  receive  average  payments 
per  discharge  4.6  percent  greater  than 
they  would  have  received  as  fully 
prospective  hospitals  in  the  absence  of 
Public  Law  103-66.  This  is  because  they 
will  receive  the  benefit  of  hold-harmless 
payments  per  discharge  for  old  capital 
(an  average  of  $476.40)  greater  than  the 
hospital-specific  rate  payments  per 
discharge  they  would  have  received  as 
fully  prospective  hospitals  (an  average 
of  $434.96),  as  well  as  larger  Federal 
rate  payments  per  discharge,  due  to  an 
increase  of  the  Federal  rate  portion  of 
their  payments  from  30  percent  (the  FY 
1994  blend  percentage  under  the  fully 
prospective  methododology)  to  35.2 
percent  (their  average  ratio  of  new  to 
total  Medicare  capital),  which  more 
than  offsets  the  3.3  percent  decline  in 
Federal  rate  payments  due  to  the 
reduction  to  the  standard  Federal  rate. 

Hospitals  that  remain  100%  Federal 
will  receive  average  payments  per 
discharge  3.3  percent  lower  than  they 
would  have  received  in  the  absence  of 
Public  Law  103-66.  The  3.3  percent 
decrease  reflects  the  difference  between 
the  final  FY  1994  Federal  rate  and  oUr 
estimate  of  what  the  FY  1994  Federal 
rate  would  have  been  in  the  absence  of 
the  Public  Law  103-66.  The  difference 
is  due  to  the  7.4  percent  reduction  to  the 
standard  Federal  rate,  partially  offset  by 
a  budget  neutrality  adjustment  that  is 
4.33  percent  higher  than  it  would  have 
been  without  the  reduction  to  the  base 
rate.  Although  these  hospitals 
experience  a  decrease  in  average 
payments  per  discharge,  they  still 
receive  100%  Federal  rate  payments  in 
FY  1994  because  100%  percent  Federal 
rate  payments  are  more  advantageous 
for  them  than  hold-harmless  payments. 


Hospitals  that  switch  from  100% 
Federal  rate  payments  to  hold-harmless 
will  receive  average  payments  per 
discharge  1.9  percent  lower  than  they 
would  have  received  in  the  absence  of 
Public  Law  103-66.  However,  this 
reduction  in  average  payments  per 
discharge  is  less  than  the  reduction  they 
would  have  experienced  if  they  had 
continued  to  receive  payments  based  on 
100%  of  the  Federal  rate  ( - 1.9  percent 
compared  to  -3.3  percent).  Finally, 
hold-harmless  hospitals  receive  average 
payments  per  discharge  0.4  percent  less 
than  they  would  have  received  in  the 
absence  of  Public  Law  103-66.  This  is 
the  result  of  the  3.3  percent  decrease  in 
the  Federal  rate  payment,  which 
constitutes  an  avetage  of  22.6  percent  of 
the  payment  for  hospitals  in  this 
category. 

We  are  making  no  changes  in  our 
exceptions  policies  in  FY  1994.  As  a 
result,  the  minimum  payment  levels  are 
still: 

•  90  percent  for  sole  community 
hospitals: 

•  80  percent  for  urban  hospitals  with 
100  or  more  beds  and  a  disproportionate 
share  patient  percentage  of  20.2  percent 
or  more;  or, 

•  70  percent  for  all  other  hospitals. 

We  estimate  that  exceptions  payments 
will  increase  from  0.5  percent  of 
payments  to  3.5  percent  of  payments  in 
FY  1994.  The  projected  distribution  of 
the  payments  is  shown  in  the  table 
below: 

Estimated  Fiscal  year  1994 
Exceptions  PAVMEKfrs 


Type  of  hospital 


Low  Capital  Cost  . 
High  Capital  Cost 

Total  


No.  of 
hos- 
pitals 


279 
118 


397 


Percent 
of  ex- 
cep- 
tions of 
pay- 
ments 


78 
22 


100 


C.  Cross-Sectional  Comparison  of 
Capital  Prospective  Payment 
Methodologies 

Table  VI  presents  a  cross-sectional 
summary  of  hospital  groupings  by 
capital  prospective  payment 
methodology.  This  distribution  is 
generated  by  our  actuarial  model. 
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TABLE  VI.— Distribution  by  Method  of  Payment  (HOLO-HARMLESs/FuaY  Prospective)  of  Hospitals  Receiving 

Capital  Payments 


By  Geographic  Location 

Ail  hospitals 

Large  urt>an  areas  (populatkxw  over  l  million)  

Other  urt>an  areas  (popuiatky^  o(  1  million  of  (ewer)  

Rural  areas  

Vtban  hospitals -"•••• 

0-99  beds 

100-199  beds 

200-299  beds - 

300-499  beds 

500  or  mon  beds •- 

Rural  hospitals — - 

0-49  beds 

50-99  beds 

100-149  beds 

150-199  beds 

200  Of  more  beds 


By  Region 


Urt>an  by  Region  ....^ 

New  En^iani 

Middle  Atlantic  

South  Atlantic  

East  North  Central  .. 

East  South  Central  . 

West  North  Central  . 

West  South  Central 

Mountain 

Pacific 

Puerto  FVco 

Rural  by  Region 

New  Englarxl 

Middle  Atlantic  

South  Atlantic  

East  North  Central .. 

East  South  Central  . 

West  North  Central  . 

West  South  Central 

Mountain 

Padflc 


By  Payment  Classification 

All  hospitals •••• 

Large  urban  areas  (populations  over  1  ntiHion)  

Other  urban  areas  (populations  of  1  million  of  fewer)  

Rural  areas  

Teachir)g  Status: 

Non-teaching  

Fewer  than  100  Residents 

100  or  more  Residents 

Disproportionate  share  hospitals  (DSH): 

Non-DSH  

Urban  DSH: 

100  or  more  beds ~ ~ •• 

Less  than  100  beds 

Rural  DSH: 

Sole  Community  (SCH) 

Referral  Center  (RRC) 

Other  Rural: 

100  or  more  beds ~ 

Less  than  100  beds 

Urban  teaching  and  DSH: 

Both  teaching  and  DSH ~ 

Teaching  and  no  DSH 

No  teaching  and  DSH  ~.".. 

No  teaching  and  no  DSH » 


(1)  Total  No. 
ol  hospitals 


5.269 

1.621 

1,331 

2,317 

2,952 

725 

897 

610 

529 

191 

2.317 

1.176 

707 

222 

106 

106 


(2)  Hold-harmiess 


2. 


952 
172 
447 
450 
496 
170 
186 
373 
119 
491 
48 
.317 
53 
85 
300 
313 
288 
542 
359 
227 
145 


269 
801 
408 
060 

228 
821 
220 


3,455 

1,301 
135 

112 
48 

60 
158 

605 

386 

831 

1,387 


Percentage 

paid  hoid- 

harmiess 

(A) 


Percentate 

paid  fully 

federal  (B) 


28.4 
32.9 
34.0 
22.1 
33.4 
31.1 
41.3 
35.2 
25.8 
19.8 
22.1 
15.9 
26.3 
34.2 
25.4 
33.9 


33.4 
18.0 
21.2 
44.4 
22.7 
45.2 
34.9 
54.6 
43.6 
28.1 
25.0 
22.1 
15.0 
17.6 
26.0 
18.2 
30.9 
16.0 
26.1 
23.7 
21.3 


28.4 
32.9 
33.0 
21.4 

29.5 
26.0 
15.9 

26.9 

33.2 
25.9 

19.6 
29.1 

40.0 
25.9 

22.6 
24.8 
39.7 
35.6 


(3) 


Percentage 

paid  fully 

prospective 

rate 


10.4 

13.6 

12.9 

6.7 

13.3 

9.5 

12.5 

14.9 

16.0 

18.8 

6.7 

4.8 

7.4 

9.4 

y10.3 

13.2 


13.3 

9.3 

17.6 

13.5 

12.9 

11.1 

12.9 

16.6 

15.1 

9.5 

8.3 

6.7 

3.7 

8.2 

8.6 

5.4 

6.9 

5.5 

8.9 

5.7 

6.2 


10.4 

13.6 

11.8 

6.6 

9.3 
14.3 
16.3 

9.1 

14.9 
10.3 

5.3 
18.7 

1.6 
6.3 

17.3 
11.6 
12.5 
11.4 


61.2 
53.3 
53.0 
71.1 
53.2 
59.3 
46.0 
49.8 
58.0 
61.2 
71.1 
79.1 
66.1 
56.3 
64.1 
52.8 


53.2 
72.6 
61.0 
42.0 
643 
43.5 
52.1 
28.6 
41.1 
62.3 
66.6 
71.1 
81  1 
74.1 
65.3 
76.3 
62.1 
78.4 
64.9 
70.4 
72.4 


61.2 
53.4 
55.1 
71.8 

61.0 
59.5 
67.7 

63.9 

51.8 
63.7 

75.0 
52.0 

58.3 
67.7 

60.0 
63.4 
47.7 
52.8 
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Table  VI.— DiSTRteunoN  by  Method  of  Payment  (Hold-Harmless/Fully  Pfk)Spective)  of  Hospitals  Receiving 

Capital  Payments— Continued 


(2)  HokJ-harmtess 

(3) 

(1)  Total  No. 
of  hosprtals 

Percentage 
paid  hold- 
harmless 
(A) 

Percentate 

paid  fully 

federal  (B) 

Percentage 

paid  fully 

prospective 

rate 

838 

19^ 

7.2 

733 

156 

32.0 

10.6 

57.0 

558 

?5? 

5.7 

68.9 

461 

15£ 

4^ 

79.1 

1.066 

21.6 

5.5 

72.7 

3.035 

27.1 

11.3 

61.5 

770 

54.8 

12.7 

32.4 

1.464 

17.3 

7.3 

75.2 

302 

28.1 

7.2 

64.5 

1.612 

32.0 

11.4 

56.5 

2.301 

28.3 

10.6 

61.0 

1.010 

23.7 

9.0 

67.2 

Rural  Hospftal  Types: 

Non  speciai  status  hospttais  .~ — 

RRC  

SCH  _ _.„ _ _.. 

Medicare-dependent  hospitais  (MDH) 

SCH  or  MDH  _ 

Type  of  Ownership: 

Voluntary „ _ _ 

Proprietary  _ - 

GovemrDenl „ _ 

Medk:are  Utilizabon  as  a  Percent  of  Inpatient  Days: 

0-25 _ _ 

25-50...- _ - 

50-65  ...- - - 

Over  65  _ _ 


As  we  explain  in  appendix  B.  we 
were  not  able  to  determine  a  hospital- 
specific  rate  for  33  of  the  5,302  hospitals 
in  our  data  base.  Consequently,  the 
payment  methodology  distribution  is 
based  on  5,269  hospitals.  These  data 
should  be  fully  representative  of  the 
payment  methodologies  that  will  be 
applicable  to  hospitals. 

The  cross-sectional  distribution  of 
hospital  by  payment  methodology  is 
provided  by:  (1)  Geographic  location,  (2) 
region,  and  (3)  payment  classification. 
This  provides  an  indication  of  what 
percentage  of  hospitals  within  a 
particular  hospital  grouping  will  be  paid 
under  the  fully  prospective  payment 
methodology  and  under  the  hold- 
liarmless  methodology. 

Table  VI  indicates  that  61.2  percent  of 
hospitals  are  paid  under  the  fully 
prospective  payment  methodology. 
(This  does  not  include  low  cost 
hospitals  that,  following  a  hospital- 
specific  rate  determination,  are  now 
paid  under  the  hold-harmless  payment 
methodology.)  As  expected,  a  relatively 
higher  percentage  of  rural  and 
governmental  hospitals  (71.1  percent 
and  75.2  percent,  resi>ectively),  are 
being  paid  on  the  fully  prospective 
methodology.  This  is  a  reflection  of 
their  lower  than  average  capital  costs 
per  case.  In  contrast,  only  32.4  percent 
of  proprietary  hospitals  are  being  paid 
under  the  fully  prospective 
methodology.  As  we  noted  in  the 
August  30, 1991  final  rule  (56  FR 
43430).  we  found  that  62.7  percent  of 
proprietary  hospitals  have  a  capital  cost 
per  case  above  the  national  average  cost 
per  case. 


D.  Cross-Sectional  Analysis  of  Changes 
in  Aggregate  Payments 

We  used  our  actuarial  model  to 
estimate  the  potential  impact  of  our 
proposed  changes  for  FY  1994  on  total 
capital  payments  per  case  using  a 
universe  of  5,269  hospitals.  The 
individual  hospital  payment  parameters 
are  taken  from  the  best  available  data, 
including:  The  June  30. 1992  and  June 
30, 1993  updates  to  the  Provider- 
Specific  file,  cost  report  data,  and  audit 
information  supplied  by  intermediaries. 
Table  VI  presents  a  comparison  of 
payments  per  discharge  for  FY  1993  and 
FY  1994.  It  also  presents  the  portion  of 
total  p>ercentage  change  in  payments 
that  can  be  attributed  to  F^eral  rate 
changes  alone.  Federal  rate  changes  for 
FY  1994  include  the  9.33  percent 
decrease  in  the  Federal  rate,  a  2.0 
percent  increase  in  case  mix,  changes  in 
the  adjustments  to  the  Federal  rate  (for 
example,  the  effect  of  the  new  hospital 
wage  index  and  reclassifications  by  the 
Medicare  Geographic  Classification 
Review  Board  on  the  geographic 
adjustment  factor.)  The  residual 
increase  over  the  change  attributable  to 
the  Federal  rate  changes  can  be 
attributed  to  the  effects  of  traiisition 
changes,  which  include:  the  change 
from  20  percent  to  30  percent  in  the 
portion  of  the  Federal  rate  for  fully 
prospective  hospitals,  the  hospital- 
specific  rate  update,  changes  in  the 
proportion  of  new  to  total  capital  for 
hold-harmless  hospitals,  changes  in  old 
capital  (for  example,  obligated  capital 
put  in  use),  hospital-specifirtate 
redeterminations,  and  exceptions.  The 
comparisons  are  provided  by:  (1) 


Geographic  location  and  (2)  payment 
classification  and  payment  region. 

To  highlight  the  effects  of  the  7.4 
percent  reduction  to  the  standard 
Federal  rate  required  under  Public  Law 
103-66,  we  have  added  columns 
shouring  what  payments  would  have 
been  for  each  class  of  hospital  without 
the  reduction,  and  the  percentage 
change  due  only  to  effects  of  the 
reduction  (including  the  special 
redeterminations  of  payment 
methodology  required  by  Public  Law 
103-66).  The  fifth  column  shows  the 
change  in  payments  from  FY  1993  to  FY 
1994  (the  fourth  column  compared  to 
the  second  column).  The  sixth  column 
shows  the  change  in  payments  due  to 
the  effects  of  Public  Law  103-66  (the 
fourth  column  compared  to  the  third 
column).  The  seventh  column  shows  the 
portion  of  the  change  in  the  fifth 
column  attributable  to  Federal  rate 
changes  alone  (i.e.,  isolating  the  Federal 
rate  changes  in  the  comparison  of  the 
fourth  column  to  the  second  column). 
Thus,  the  changes  shown  in  the  sixth 
and  seventh  columns  are  already 
included  in  the  total  change  shown  in 
the  fifth  column. 

The  simulation  results  show  that,  on 
average,  payments  per  case  can  be 
expected  to  increase  3.0  percent  in  FY 
1994.  The  results  show  that  the  effect  of 
the  Federal  rate  changes  alone  is  to 
decrease  payments  by  2.0  percent. 
However,  the  decrease  attributable  to 
the  Federal  rate  changes  is  more  than 
offset  by  a  4.9  percent  increase 
attributable  to  the  effects  of  transition 
changes  and  the  increase  in  the  budget 
neutrality  target. 

By  geograpnic  location,  urban 
hospitals  can  be  expected  to  experience 
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a  3.1  percent  increase.  Rural  hospitals 
are  expected  to  experience  a  2.2  percent 
increase.  Urban  hospitals  will  lose  1.9 
percent  from  the  Federal  rate  changes. 
Rural  hospitals  will  lose  2.7  j)ercent 
from  the  Federal  rate  changes.  Urban 
hospitals  will  gain  5.0  percent  frt)m  the 
effects  of  transition  changes.  Rural 
hospitals  will  gain  4.9  percent  from  the 
effects  of  transition  changes.  The  Public 
Law  103-66  changes  produce  no  effect 
for  urban  hospitals  as  a  class.  The  2.2 
percent  overall  increase  for  rural 
hospitals  includes  a  0.2  percent  increase 
from  the  effects  of  Public  Law  103-66. 
probably  as  a  result  of  higher  hospital- 
specific  rate  payments. 

By  region,  urban  hospitals  of  the  New 
England  region  have  the  highest  rate  of 
increase  (12.3  percent,  of  which  -2.3 
percent  is  due  to  Federal  rate  changes 
and  14.6  percent  to  the  effects  of 
transition  changes).  The  increase  for 
these  hospitals  includes  0.1  percent 
from  the  effects  of  Public  Law  103-66. 
Urban  hospitals  of  the  West  North 
Central  region  fare  the  worst:  these 
hospitals  will  experience  a  0.8  percent 
decline  in  payments,  of  which  -2.1 
percent  is  attributable  to  Federal  rate 
changes  and  1.3  percent  to  the  effects  of 
transition  changes.  These  hospitals 
would  have  lost  1.0  percent  overall 
without  a  0.2  percent  increase  from  the 
effects  of  Public  Law  103-66. 

By  type  of  ownership,  government 
hospitals  are  projected  to  have  the 
highest  rate  of  increase  (4.2  percent,  of 
which  -2.4  percent  is  due  to  Federal 


rate  changes  and  6.6  percent  to  the 
effects  of  transition  changes).  No  part  of 
their  increase  is  due  to  the  Public  Law 
103-66  changes.  Payments  to 
proprietary  hospitals  will  increase  2.7 
percent  (-1.6  percent  is  due  to  the 
Federal  rate  changes  and  4  3  percent  to 
the  effects  of  transition  changes).  These 
hospitals  would  have  experienced  a  3.2 
percent  increase  except  for  a  -0.5 
percent  change  due  to  the  effects  of 
Public  Law  103-66.  Payments  to 
voluntary  hospitals  will  increase  2.8 
percent  (-2.1  percent  is  due  to  Federal 
rate  changes  and  4.9  percent  to  the 
effects  of  transition  changes).  Their 
increase  would  have  been  2.9  percent 
except  for  a  0.1  percent  decrease  due  to 
the  effects  of  Public  Law  103-66. 
Section  1886(d)(10)  of  the  Act 
established  the  Medicare  Geographic 
Classification  Review  Board  (MCCRB). 
Hospitals  may  apply  for  reclassification 
for  the  purpose  of  obtaining  another 
area's  wage  index  value,  standardized 
payment  amount,  or  both.  Although 
there  is  only  a  single  national  Federal 
capital  rate,  a  hospital's  geographic 
classification  for  purposes  of  the 
operating  standardized  amount  does 
affect  a  hospital's  capital  payments  as  a 
result  of  the  large  urban  edd-on  and  the 
disproportionate  share  ac  justment  for 
urban  hospitals  with  100  or  more  beds. 
Reclassification  for  wage  index 
purposes  affects  the  geographic 
adjustment  factor  since  tiat  factor  is 
constructed  from  the  hospital  wage 
index. 


To  present  the  effects  of  geographic 
reclassification  for  FY  1994  compared  to 
FY  1993.  we  show  the  average  payment 
percentage  increase  for  hospitals 
reclassified  in  each  fiscal  year  and  in 
total.  For  FY  1994  reclassifications,  we 
are  indicating  those  hospitals 
reclassified  for  standardized  amount 
purposes  only,  for  wage  index  purposes 
only,  and  for  both  factors.  The 
reclassified  groups  are  compared  to  all 
other  nonreclassified  hospitals.  These 
categories  are  further  identified  by 
urban  and  rural  designation. 

Hospitals  reclassified  for  FY  1994  as 
a  whole  are  projected  to  experience  a 
3.6  i>ercent  increase  in  payments  (-1.6 
percent  attributable  to  Federal  rate 
changes  and  5.2  percent  attributable  to 
the  effects  of  transition  changes). 
Nonreclassified  hospitals  will  gain  2.9 
percent  (-2.1  percent  from  the  Federal 
rate  changes  and  5.0  percent  from 
transition  effects).  Urban  reclassified 
hospitals  will  experience  the  greatest 
gains  (4.5  percent,  of  which  -1.3  percent 
is  attributable  to  the  Federal  rate 
changes  and  5.8  percent  to  transition 
changes). 

The  changes  due  to  Public  Law  103- 
66  are  uniformly  small.  The  greatest 
gain  is  only  0.9  percent  (for  rural 
hospitals  of  the  Pacific  region,  who  will 
probably  gain  from  payment 
methodology  redeterminations).  The 
greatest  decrease  is  only  -0.9  percent 
(hospitals  reclassified  only  during  FY 
1994).  Most  increases  and  decreases  due 
to  Public  Law  103-66  are  much  smaller. 


Table  VII.— Comparison  of  Total  Payments  Per  Case  (FY  1993  Payments  Compared  to  FY  1994 

Payments) 


By  Geographic  Location: 

An  hospitals  

Large  urban  areas  (populations  over  1  miliion) 

0tt>er  urt>an  areas  (populations  of  1  miHion  or  fewer) 

Rural  areas » 

Urban  hospitals ~ 

0-99  beds 

100-199  beds ~ . — 

200-299  beds  ...~ 

300-499  beds ~ 

500  or  more  beds 

Rural  hospitals  — "« •• 

0-49  beds 

50-99  beds 

100-140  beds •....•... 

150-199  beds 

200  or  more  beds ~- 

6y  Region: 

Urban  by  Region ~." 


Number 
of  hos- 
pitals 


5,269 

1.621 

1,331 

2,317 

2.952 

725 

897 

610 

529 

191 

2.317 

1.176 

707 

222 

106 

106 

2,952 


Aver- 
age FY 

1993 

pay- 
ments/ 

case 


615 
697 
621 
411 
664 
500 
620 
637 
670 
793 
411 
299 
379 
449 
430 
519 

664 


Aver- 
age FY 
1994 
pay- 
ments 
case 
before 
OBRA 


633 
716 
645 
419 
685 
515 
645 
649 
700 
809 
419 
309 
390 
456 
449 
514 


Aver- 
FY 
1994 
pay- 
merits/ 
case 
after 
OBRA 


633 
716 
644 
420 
685 
515 
643 
650 
701 
808 
420 
311 
391 
457 
449 
516 


AS 
char>ges 


685  685 


3.0 
2.7 
3.6 
2.2 
3.1 
3.1 
3.5 
2.0 
4.4 
1.8 
2.2 
3.7 
3.3 
1.6 
4.3 
-0.6 

3.1 


Change 
due  to 
OBRA 


0.0 
0.0 

-01 
0.2 
0.0 
0.0 

-0.2 
01 
0.0 

-01 
0.2 
0.6 
OJ 
01 
0.0 
0^1 

0.0 


Portion 
attrib- 
utable 
10  Fed- 
eral 
rate 
change 


■2.0 
-1.8 
2.1 
2.7 
1.9 
■1.5 
-1.8 
-2.0 
-2.0 
-1.9 
-2.7 
-2.9 
-2.7 
-2.7 
-2.8 
-2.5 

■19 
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Table  VII.— Comparison  of  Total  Payments  Per  Case  (FY  1993  Payments  Compared  to  FY  1994 

Payments)— Continued 


Number 

0*  hos- 

pnais 


Aver- 
bmFY 

1983 

pay- 
mams/ 

caM 


Aver- 
age FY 
1994 
pay- 
ments/ 
case 
before 
OBRA 


Aver- 
age FY 
1994 
pay- 
ments/ 


after 
OBRA 


Al 

Changes 


Change 
due  to 
OBRA 


Portion 
attrj)>- 
utable 
to  Fed- 
eral 
rate 
change 


New  EnQfand  ».„»»«........ 

South  Attarrtic  „....„.....^....... .............^...^......^ 

East  Nortti  Central . 

East  South  Central 

West  North  Central >„ 

wvsi  boum  UvnTrBl  •••.••..- 

Mountain - - - 

F^dNC   »»»»»« ^■■■■■■■■■■■►■■■■■■■■■■■■■■»i«>»«>«ii>»»«»»>««»»«ni>»«« ■■«>■>■■■>»■>«»>■  »■■««■>»■ 

■  A^^ffeO  r^HA#   ••••••••••••■••*•••••••■•••••••••*••••••••••*•■•••■•■••••••••••••■•••••••••••••• 

vtUvmI  ^n*    ^v^BOn  •■•■•••••••••*•■•*«■•••••••■>•••**••••■••••••••••••••••■•»••••••••••••■•••■••••• 

nnHAJ^B  ^^OQl  1IK#    »»■»■•»*»««»■«■>*«*«»«»*«•»■■■—»••■»«■■■>«»>»»*>*■♦«—■»■*»*<>««*»♦«■>*#• 

South  Atlantic  „- ^ 

East  htorth  Central - - 

East  South  Central 

West  North  Centny » „ „ 

West  South  Central 

Mountain  ,._...„........................«..>.......„ 

By  Payment  ClassMicatfon: 

All  hospitals  „ „ „.. 

Large  uit>an  areas  (populations  over  1  million) 

Other  urt)an  areas  (populations  of  1  mMion  or  fewer) 

Rural  areas 

Teaching  Status: 

Non-leaching  ....„ „ „ „.. 

Fewer  than  100  Residents 

100  Of  more  Residents 

Disproportiorwta  share  hospitals  (DSH): 

Non-OSH „ 

Urban  DSH: 

100  or  more  beds 

Less  *ian  100  beds _ _ 

Rural  DSH: 

Sole  Community  (SCH) 

Referral  Center  (RRC)  „ - 

Other  Rural: 

100  or  more  beds _ 

Less  than  100  beds 

Urban  teaching  and  DSH: 

Both  teaching  and  DSH _ ._ 

Teaching  and  no  DSH > „ 

No  teaching  and  DSH  „ „ „ 

No  teaching  and  no  DSH  _ „ _ 

Rural  Hospital  Types: 

Non  special  status  hospitals _ 

RRC _ „ 

SCH > ^ 

Medicare^lependent  hospitals  (MOH) _ 

SCH  or  MOH  _ „ _ _.... 

Hospitals  Reclassified  by  the  Medicare  Geographic  Classificalion  Re- 
view Board: 
RedassMcation  Status  During  FY93  and  FY94:. 

Redessified  During  Both  FY93  atrd  FY94 _ 

Redassifled  During  FY94  Only 

Reclassified  During  FY93  Only 

FY94  Radassificaiions: 

All  Reclassified  Hospitals ». 

All  Nonreciassifled  Hospitals ^ 

A»  Urban  Redassifled  Hospitals 

Urban  Nonredassified  Hoepitals >. 

Al  Reclassified  Rural  Hospitals  _ 

Rural  Nonredassified  Hospitals 

Other  Reclassified  Hospitals  (Section  1886(D)(8)(B)) 


172 
447 
450 
496 
170 
186 
373 
119 
491 
48 
2417 
S3 
65 
300 
313 
288 
542 
359 
227 
145 

5.269 
1.801 
1,408 
2.060 

4.228 

821 
220 

3.455 

1.301 
135 

112 
48 

60 
158 

605 

ooo 

831 

1.387 

838 
156 
558 

461 
1.066 


551 
114 
651 

669 
4.573 

230 
2,722 

439 

1351 

27 


602 
678 
673 
610 
618 


751 

718 
284 
411 
438 

418 
441 
400 
392 
370 
405 
472 
440 

615 
689 
606 
404 

551 
645 
851 

572 

693 
448 

367 
507 

400 
324 

746 
658 
617 
600 

361 
489 
400 
308 
395 


581 
632 
498 

588 
619 
691 
661 
470 
384 
445 


676 
697 
695 
623 
673 
661 
756 
683 
743 
285 
419 
465 
419 
452 
410 
395 
385 
403 
489 
444 

633 
709 
628 
412 

563 
670 
885 

580 

728 
448 

370 
514 

400 
330 

785 
671 
643 
604 

356 
489 
414 
324 
411 


603 
661 

506 

611 
637 
725 
681 
480 
392 
432 


677 
696 
692 
626 
673 
662 
751 
693 
745 
286 
420 
463 
419 
454 
413 
394 
385 
403 
490 
448 

633 
709 
627 
413 

563 
671 
883 

580 

727 
449 

372 
514 

403 
330 

784 
673 
643 
603 

358 
490 
416 
326 

412 


603 
654 
507 

610 
637 
722 
681 
480 
393 
433 


12.3 
2^ 
2.7 
^6 
8.9 

-0.8 
0.0 
0.6 
3.7 
0.4 
2.2 
5.6 
0.3 
2.8 
3.2 
0.7 
4.0 

-OS 
3.7 
1.7 

2.9 
2.8 
3.4 
2.2 

2.1 
4.0 
3.7 

1.4 

4.8 
0.4 

1.5 
1.3 

0.8 
1.8 

5.1 
2.1 
4.1 
0.6 

1.9 
0.0 
3.8 
5.7 
4.3 


3.6 
3.4 
1.8 

3.6 
2S 
4.5 
2.9 
2.2 
Z3 
-2.7 


0.1 
-0.2 

-a4 

0.5 
0.0 
0.2 
-0.6 
0.0 
0.2 
0.2 
0.2 

-a4 

0.0 
0.5 
0.6 
-0.1 
0.0 
0.0 
0.1 
0.9 

0.0 
0.0 
0.0 
0.2 

0.0 

0.0 

-0.1 

0.0 

-0.1 
0.2 

0.5 
0.0 

0.7 
-0.1 

-0.1 
0.3 
0.0 

-0.1 

0.4 
0.0 
0.2 
0.5 
0.3 


0.0 

-0.9 

0.1 

-a2 

0.0 
-0.4 
0.0 
0.1 
0.3 
0.0 


-2.3 
-1.8 
-1.8 
-2.4 
-2.0 
-2.1 
-1.6 
-2.3 
-1.8 
-0.7 
-2.7 
-1.1 
-2.6 
-2.5 
-3.3 
-2.6 
-2.5 
-2.9 
-2.4 
-3.4 

-2.0 
-1.8 
-2.2 
-2.8 

-2.0 
-2.2 
-1.8 

-2.1 

-2.0 
-1.6 

-1.9 
-2.6 

-1.9 
-2.8 

-2.1 
-2.0 
-1.8 
-1.9 

-2.9 
-3.1 
-2.4 
-3.1 
-2.5 


-1.8 
-0.5 
-3.4 

■1.6 
-2.1 
-1.3 
-2.0 
-2.0 
-3.1 
-1.8 
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Table  VII.— Comparison  of  Total  Payments  Per  Case  ;fy  1993  Payments  Compared  to  FY  1994 

Payments)— Conti  noed 


Type  of  Ownarahip: 
Votuntary 
Praprletafy ~- 

f^OmiimHilftf  i.xmm.  — «■■■>■■■■■« 

M«dicara  UtUlzaflon  as  a  Peicanl  of  inpatieal  Days: 
0-25 

50-65  ...- - - 

Ovef  65  ..- 


Numbv 

ofhor- 

pilals 


770 
1.464 

302 
1.612 
2.301 
1,010 


Aver- 
FY 
[893 
pay- 
ments/ 


623 
696 
505 

639 
694 
576 
529 


Aver- 
age FY 
1994 

ments/ 
case 
before 
OBRA 


640 
719 
527 

668 

717 
590 
549 


Aver- 
age FY 

1994 

pay, 

ments/ 

case 

after 

OBRA 


640 
715 
527 

669 
716 
501 

550 


Al 

changes 


2.8 
2.7 
4.2 

4.7 

3.1 
2.5 
3.8 


Change 
dueto 
OBRA 


0.1 

-0.5 

0.0 

0.2 

-ai 

0.1 
0.0 


Portion 
attrib- 
utabie 
to  Fed- 
eral 
rate 
cftange 


-2.1 
-1.6 
-2.4 

-1.9 
-2J0 
-Z1 
-2.1 


E.  Cross-Sectioiial  Analysis  of  Changes 
in  the  Federal  Rate. 

The  analysis  in  Table  Vm  examines 
the  impact  of  following  changes  in  the 
Federal  rate  set  forth  in  section  HI  of  the 
addendum  to  this  Tina!  rule — 

•  The  effects  of  the  annual 
reclassiRcation  of  DRGs  and  the 
recalibration  of  the  DRG  weights 
required  by  section  1886(d)(4)(C)  of  the 
Act  (column  4). 

•  The  effects  of  changes  in  the 
geographic  adjustment  factor  (column 

5). 

•  The  effects  of  all  changes,  including 
those  separately  displayed  in  columns  4 
and  5. 

To  estimate  the  impact  of  DRG 
changes  and  changes  due  to  the 
geographic  adjustment  factor,  we 
simulated  payments  based  on  100 
percent  of  the  Federal  rate.  Thus,  the 
simulation  in  Table  VIII  is  not 
representative  of  changes  in  capital 
prospective  pa3mient  system  payments 
from  FY  1993  to  FY  1994.  Rather,  it 
reflects  the  percentage  change  in 
payments  for  hospitals  receiving  100 
percent  of  the  Federal  rate.  For  other 
hospitals,  it  reflects  the  percentage 
change  in  the  Federal  rate  portion  of  the 
payments,  holding  the  proportion  of  the 
Federal  rate  payment  constant.  Unlike 
the  Federal  rate  payment  diange  in 
Table  VII,  the  analysis  in  Table  VIII  does 
not  include  any  increase  in  Federal  rate 
pa)rment8  attributable  to  anticipated 
increases  in  the  case-mix  index. 

To  present  the  effects  of  the  separata 
policy  changes  displayed  in  columns  4 
and  5,  we  added  each  change 
incrementally,  so  that  the  percentages  in 
eadi  column  represent  the  differences 
in  payment  relative  to  the  (werious 
cohunn.  The  baseline  for  comparison  is 
an  FY  1994  >3rstem  absent  any  of  the 
changes  above.  For  example,  column  4 


displays  the  impact  of  DRC 
reclassiffcations  and  recahbration 
relative  to  estimated  FY  1994  payments 
absent  these  changes.  Similarly,  column 
5  shows  the  impact  of  the  changes  in  the 
geographic  adjustment  factor  over  and 
above  the  changes  resulting  from  DRG 
reclassiffcaUons  and  recalibration.  The 
changes  in  the  geographic  adjustment 
factor  result  from  the  combined  e%ct 
on  the  hospital  wage  index  of  the  new 
MSAs,  updated  wage  data,  and 
geographic  reclassifications.  Column  6 
displays  the  combined  changes  from  the 
previous  columns,  as  well  as  the  effects 
of  other  factors  affecting  Federal  rate 
payments.  The  other  factors  include:  the 
change  in  the  standard  Feceral  rate,  the 
effect  of  the  new  MSAs  and  geographic 
reclassifications  on  large  urban  status, 
and  a  0.7  percent  increase  in  outlier 
payments.  Column  6  compares 
estimated  FY  1994  Federa  rate 
payments  to  estimated  FY  1993  Federal 
rate  payments.  Thus,  only  the  last 
column  reflects  the  effects  of  all 
quantifiable  policy  changes  on 
simulated  FY  1994  Federa  rate 
payments. 

The  table  shows  that  Federal  rate 
payments  can  be  expected  to  decrease 
8.5  percent  overall  prior  tc 
consideration  of  any  incie  ise  in  the 
case-mix  index.  This  decrease  is  due  to 
the  9.3  percent  decrease  ir  the  Federal 
rate,  which  is  partially  offset  by  the  0.7 
percent  increase  in  outlier  payments 
and  the  0.1  percent  inoreaje  due  to  large 
urban  changes. 

The  table  also  shows  the 
distributional  effects  of  tbo  changes  in 
Federal  rate  payments  fron  DRG 
reclassifications  and  recal  bration.  and 
from  changes  in  the  geognphic 
adjustment  factor  due  to  tlie  new 
hospital  wage  index  and  giographic 
reclassifications.  The  DRG  changes  are 
expected  to  produce  only  uinimal 


effects  on  the  distribution  of  Federal 
rate  payments  and  parallel  the  effects  of 
the  same  changes  on  operating 
payments.  The  highest  gain  from  DRG 
reclassifications  and  recalil»ation  is 
projected  at  0.4  percent  (for  urban 
hospitals  in  Puerto  Rico),  while  the 
larg^  loss  is  projected  at  -0.3  percent 
(for  hospitals  changing  MSA  from  urban 
to  rural  as  a  result  of  the  1990  census). 

The  geographic  adjustment  factor 
changes  are  in  relation  to  the  FY  1993 
geographic  adjustment  factor  based  on 
FY  1993  geographic  reclassificatiMis. 
The  1.0  percent  increase  in  Federal  rate 
payments  to  large  urban  hospitals  is 
largely  attributable  to  the  new  wage 
data;  the  decreases  in  pajTwents  to  other 
urban  ard  rural  hospitals  reflect  the 
combined  effect  of  the  new  wage  data 
and  fewer  geographic  reclassihcatioDS 
for  purposes  of  the  hospital  wage  index. 
Hospitals  that  are  reclassified  for  FY 
1994  only  are  expected  to  experience  a 
4.1  percent  increase  in  payments  from 
the  effects  of  geographic  reclassification. 
Hospitals  reclassified  for  FY  1993  only 
will  experience  an  estimated  3.2  percent 
decrease  in  payments. 

For  FY  1994  reclassiGcaliMis, 
reclassified  hospitals  as  a  group  are 
expected  to  experience  a  0.7  fwrcent 
increase  in  payments  from  the  effects  of 
changes  in  the  geographic  adjustment 
factor.  Nonreclassified  hospitals  as  a 
group  will  experience  an  estimated 
decrease  of  0  1  percent  in  payments 
from  the  effects  of  reclassification*. 

Because  of  the  impact  on  rural 
hospitals  of  the  changes  in  the 
geographic  adjustment  factor,  urban 
hospitals  will  experience  a  lower  (-8.1 
percent)  overall  decrease  in  Federal  rate 
payments  than  rural  hospitals  (-11.3 
percent).  (Howm-er,  only  6.7  percent  of 
rural  hospitals  ara  paid  by  the  100% 
Federal  rate  formula  represented  in  this 
table.)  By  region,  rural  hospitals  in  the 


II 


46482  Federal  Register  /  Vol.  58,  No.  168  /  Wednesday.  September  1.  1993  /  Rules  and  Regulations 


Mountain  region  will  experience  the 
greatest  decrease  ( - 12.6  percent),  while 
rural  hospitals  in  Puerto  Rico  will 
experience  a  small  increase  (1.6  percent, 


and  the  only  increase  of  any  category). 
Hospitals  changing  from  urban  MSAs  to 
rural  areas  will  experience  the  greatest 
decrease  ( - 18.3  percent). 


Table  VIII.— Health  Care  Financing  Administratkdn  1994  Final  Capital  Payment  Simulation  By  Geographic 

Location 


(1) 


No.  of 
hosps. 


(2) 


Payment 

per  case  FY 

1993 


(3) 


Payment 

per  case  FY 

1994 


(4) 


Recalibration 
ctuinge 


(5) 


Reclassifica- 
tion change 


(6) 


Ail  ctianges 


All  Hospitals  

Large  Urt>an  Areas  (Populations  over  1  MiHion) 

Otriar  Urtjan  Areas  (Populations  of  l  Million  or  Fewer) 

Rural  Areas  

Hosprtals  Changing  MSA  due  to  1990  Census: 

Rural  to  Uftan  

Urt)an  to  Rural  

Other  Urt)an  to  Large  Ufban 

Urban  Hospitals — 

0-99  Beds : 

100-199  Beds 

200-299  Beds 

300-499  Beds - 

500  or  More  Beds 

Rural  Hospitals 

0-49  Beds ; ~ 

50-99  Beds 

10(^149  Beds 

150-199  Beds 

200  or  More  Beds 

Urban  by  Region: 

New  England 

Middle  Atlantic 

South  Atlantic „. 

East  North  Central  

East  South  Central 

West  North  Central 

West  South  Central „ 

Mountain  

Pacific 

Puerto  Rico 

Rural  by  Region; 

New  England 

Middle  Atlantic 

South  Atlantic 

East  North  Central  

East  South  Central 

West  North  Central  

West  South  Central 

Mountain  

Pacific 

Puerto  Rico  

(By  Paynf>ent  Classification): 

All  Hospitals  

Large  Uitan  Areas  (Populations  over  1  Million) 

Other  Urban  Areas  (Populations  of  1  Million  or  Fewer) 

Rural  Areas  

Teaching  Status: 

Non-Teaching 

Fewer  than  100  Residents 

100  or  More  Residents  

Disproportionate  Share  Hospitals  (DSH): 

Rural  Non-DSH  

Urt)an  Non-DSH 

Urtwi  DSH  (100  Beds  or  More) 

Urt>an  TeactWig  and  DSH: 

Both  Teaching  ar>d  DSH  

Teaching  and  no  DSH  „ 

No  Teaching  arx)  DSH 

No  Teaching  and  no  DSH  

Rural  Hospital  Types: 


5.302 
1.636 
1,344 
2,322 

108 

13 

143 

2.980 

750 

699 

611 

529 

191 

2.322 

1,180 

708 

222 

106 

106 

172 
447 
453 
498 
170 
187 
380 
121 
502 
50 

53 
85 
302 
313 
289 
542 
361 
227 
145 
5 

5,302 
1.816 
1.421 
2.065 

4.261 
821 
220 

2,065 

949 

2,288 

935 
56 

1,353 
893 


653 
746 
644 
453 

513 
472 
672 
702 
506 
610 
667 
734 
862 
453 
379 
423 
471 
484 
537 

726 
749 
674 
685 
620 
698 
659 
707 
790 
288 

523 
495 
468 
461 
416 
426 
423 
476 
540 
216 

653 
736 
631 
449 

563 
705 
968 

449 
496 
709 

788 
581 
626 
492 


598 
689 
587 
402 

495 
386 
633 
645 
466 
561 
612 
674 
796 
402 
335 
375 
420 
425 
477 

668 
700 
621 
620 
571 
636 
605 
646 
725 
269 

481 
447 
416 
404 
367 
380 
373 
416 
477 
219 

598 
680 
573 
396 

513 
644 
896 

396 
454 
652 

723 

534 
575 
449 


0.0 

0.1 

0.0 

-0.1 

0.0 

-0.3 

0.1 

0.1 

-0.1 

0.0 

0.1 

0.1 

0.1 

-0.1 

-0.2 

-0.1 

0.0 

0.0 

0.0 

0.0 
0.2 
0.0 
0.1 
0.0 
0.0 
0.0 
0.0 
0.0 
0.4 

-0.1 

0.0 

0.0 

-0.1 

-0.2 

-0.1 

-0.1 

-0.1 

0.0 

-0.1 

0.0 

0.1 

0.0 

-0.1 

0.0 
0.1 
0.1 

-0.1 

-0.1 

0.1 

0.1 
-0.1 

0.0 
-0.1 


0.0 

1.0 

-0.7 

-2.3 

7.0 

-10.1 

0.6 

0.3 

0.9 

0.4 

0.1 

0.2 

0.7 

-2.3 

-2.2 

-2.3 

-1.4 

-3.1 

-2.6 

0.5 

2.2 

0.5 

-1.2 

-0.4 

-0.4 

-0.4 

-0.1 

0.5 

.2.9 

1.3 
-0.3 
-2.4 
-3.2 
-2.5 
-1.5 
-2.9 
-4.1 
-2.6 
12.9 

0.0 

0.8 

-0.6 

-2.6 

-0.2 

-0.3 

10 

-2.6 
0.3 
0.3 

03 

0.8 
0.4 
0.2 


-8.5 

-7.6 

-8.8 

-11.3 

-3.5 

-18.3 

-5.8 

-8.1 

-8.0 

-8.2 

-8.3 

-8.2 

-7.8 

-11.3 

-11.7 

-11.4 

-10.7 

-12.1 

-11.2 

-8.1 
-6.6 
-7.9 
-9.5 
-7.9 
-9.0 
-8.2 
-8.6 
-8.3 
-6.4 

-8.0 
-9.7 
-11.1 
-12.3 
-11.7 
-10.9 
-12.0 
-12.6 
-11.6 
1.6 

-8.5 

-7.6 

-9.1 

-11.7 

-8.9 
-8.6 
-7.5 

-11.7 
-8.6 
-8.1 

-8.1 
-8.1 
-8.1 
-8.6 


Federal  Register  /  Vol.  58.  No.  168  /  Wednesday.  September  1.  1993  /  Rules  and  Regulations  46483 


Table  VI».— Health  Care  Finanong  AoMtNiSTRATioN  1994  Final  Capital  Payment  Simulation  By  Geographtc 

Location— Continued 


Nonspecial  Status  Hospitals 
RflC  

MOH  

SCMandRRC 

SCH  and  MDH 

Type  0*  OwneisMpc 
Voluntary  .. 
Proprietary 
Governmenl 


Medteare  UUization  as  a  Percent  ot  Inpatient  Days 

(y-26 - - 

25—50 

Over  65 - — 

UrAnown 


(By  Paymem  OaBSJScatior): 

Hospitals  Redasstfied  by  tie  Medk:are  Geograptiic 

Review  Board: 
Reclassification  Status  During  Pr93  and  FY94: 

Redassifed  Dunng  Bo»)  FY93  and  FY94 — 

Redassdted  Dunng  FY94  Only 

Reclassified  Dunng  FY93  Only 
FY  94  Reciassifications: 

AH  Peclasafted  Hosp  „ 

All  Nonrectassjfied  Hosprtals  

Urban  Reclassified  Hospitals _ 

Urt>an  Nonredassified  Hospitals  .- 

Rural  Bectessjfied  Hospitals 

Rural  Nonreciassitied  HospitaJs  — 
Other  Ftedassitied: 

Hospitals  (Section  1886(D)(8)(B)) 


0) 


No.  of 
tmsps. 


843 
156 
568 
461 
47 
1.066 

3jOG» 
776 

1/467 

308 

1^14 

2,301 

1.012 

66 


561 
114 
672 

669 
4,606 

230 
2.750 

439 
1356 

27 


(2) 


Payment 
per  case  FY 

1903 


414 
S26 
426 
379 
519 
429 

671 
619 
582 

763 
735 
612 
646 
733 


616 
606 

579 

614 
660 
714 
701 
499 
432 

506 


(3) 


Paymem 

per  case  FY 

1994 


366 
463 
378 
334 
456 
379 

614 
571 
537 

700 
674 
559 
496 
743 


567 
581 
511 

569 
602 
669 
643 
452 
379 


W 


Recattvation 
ctrange 


457  I 


0.1 
0.0 
0.1 
0.2 
Oi> 
-0.1 

0.1 
0.0 
0.0 

0.0 
0.1 
0.0 
0.0 
0.2 


0.0 
0.1 
0.0 

OJO 
0.0 

ai 

0.1 
-0.1 
-0.1 

-0.1 


(5) 


Redassifica- 
tioncttange 


2.2 

3.3 

2.2 

-2.1 

-3.5 

-2Jb 

0.0 
0.5 

-a3 

0.8 
0.3 
0.3 
-0.4 
3.2 


(6) 


AM  changes 


06 


-11.5 
-11.9 
-11.3 
-11.7 
-12.2 
-11.6 

-6Jb 
-7  A 
-9i 

-85 
-62 
-8.8 
-9.2 

-6  3 


0.1 

-8.0 

4.1 

-4  0 

3.2 

-11.6 

0.7 

-7.4 

0.1 

-8.7 

1.1 

-6.3 

0.3 

-8.3 

ai 

-9.3 

3.5 

-1^4 

-9.7 


Vm.  Impact  of  Changes  to  Grodvote 
Medicai  Education  Payment  Provisions 

Section  1886(h)  of  the  Social  Security 
Act  requires  the  calculaiion  of  hospital- 
specific  approved  per  resident  graduate 
medical  education  amounts  for  cost 
reporting  periods  beginning  on  or  after 
July  1. 1985.  based  on  the  hospital's 
allowable  costs  for  its  cost  reporting 
period  beginning  during  Federal  fiscal 
year  1984.  Section  1886(h)(2)(D)  of  the 
Act  generally  provides  for  updating  the 
approved  per  resident  amount  for 
subsequent  years  by  the  estimated 
percoitage  change  in  the  Consumer 
Price  Index. 

Section  13563(a)(1)  of  the  Omnibus 
Budget  ReconciliaticHi  Act  of  1993 
(OBRA  93)  requires  that  for  cost 
reporting  periods  beginning  in  Federal 
fiscal  years  1994  and  1995  the  approved 
pet  resident  amount  for  a  hospital  will 
be  updated  iat  primary  care  residents 
and  obstetrics  and  gynecology  residents 
only.  For  all  other  residents  the  [)er 
resident  amount  for  cost  reports  - 
beginning  in  Federal  fiscal  years  1994 
and  1995  will  not  be  updated  for 


inflation.  The  effect  of  this  change  for 
teaching  hospitals  with  loth  primary 
care  and  non-primary  ca  ^e  residencies  is 
to  have  two  different  per  resident 
amounts  for  those  cost  rt  porting 
periods.  One  per  resident  amount  whidi 
reflects  the  prior  period  unount  with 
the  Consumer  Price  Index  (CPl-U) 
adjustment  and  one  vnH  out  the 
adjustment.  OBRA  93  Umited,  by 
definition,  primary  care  resident  to 
mean  a  resident  enrollec  in  an  approved 
medical  residency  training  program  in 
family  medicine,  genera  internal 
medicine,  general  pedia  Ties,  preventive 
medicine,  geriatric  medrdne  or 
osteopathic  general  practice. 

Thjs  final  rule  witn  a  mment  period 
implements  the  statutory  requirement  at 
section  13563(a)(1)  of  tire  Omnibus 
Budget  Reconciliatim  /  cl  of  1993  to 
control  the  growth  in  p.'  yments  to 
hospitals  with  currentlj  approved  CJME 
programs  by  limiting  th;  application  of 
the  CFl-U  adjustment  \n  the  per 
resident  payment  amount  for  either  . 
primary  care  residents  n  obstetrics  and 
gynecology  residents.  The  folloMring 
table  presents  the  estimated  savings 


expected  to  be  achieved  from 
implementing  this  statutory 
requirement,  relative  to  what  would 
have  been  paid  for  GME  had  prior 
period  payments  been  adjusted  by 
CPI-U  for  all  residents. 

Medicare  Program  Savings ' 

(In  fiscal  years  and  in  miffions  of  doBars] 


1994 

1995 

1996 

1997 

1998 

10  

30 

60 

60 

70 

'  Figures  are  rounded  to  the  nearest  $10 
rrulijon. 

Although  this  final  rule  with 
comment  period  implements  provisions 
to  reduce  Medicare  paj-ments  for  GME, 
it  is  difficuh  to  predict  the  effects  these 
reductions  will  have  on  specific  GME 
programs.  We  know  that  patient 
revenues  generally  comprise  the  major 
portion  of  GME  funding,  but  the 
proportion  of  funding  varies  dependirrg 
on  a  hospital's  affiKation  and  the 
specialty  programs  that  the  hospital 
operates.  State-run  hospitals,  igr 
example,  depend  less  on  patient 
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revenues  than  do  unaffiliated  or  church- 
affiliated  hospitals.  Also,  oncology  GME 
programs  tend  to  receive  more  funding 
from  sources  other  than  patient 
revenues  (e.g.  grants  and  gifts),  than 
GME  programs  in  family  practice. 

This  final  rule  with  comment  period 
also  implements  the  statutory 
requirement  at  section  13563(b)(1)(B)  of 
the  Omnibus  Budget  Reconciliation  Act 
of  1993  which  extended  the  exception 
currently  applied  to  geriatric  residents 
at  section  1886(h)(5)(F),  to  preventive 
medicine  residents.  Effective  August  10, 
1993,  a  {>eriod  of  up  to  two  years  during 
which  an  individual  is  in  a  preventive 
medicine  residency  will  not  be  counted 
against  any  Umitation  on  the  initial 
residency  period. 

Based  on  the  data  that  is  currently 
available,  we  are  unable  to  estimate  the 
costs  associated  with  the 
implementation  of  this  change. 
However,  we  believe  that  the  impact 
will  be  negligible  since  this  provision 
only  applies  to  119  interns  in  preventive 
medicine  programs  where  participation 
in  the  program  has  resulted  in  the 
intern's  exceeding  the  initial  residency 
period. 

Appendix  B — Technical  Appendix  on 
the  Capital  Acquisition  Model  and 
Budget  Neutrality  Adjustment 

Section  1886(g)(1)(A)  of  the  Act 
requires  that  for  FY  1992  through  FY 
1995  aggregate  prospective  payments  for 
operating  costs  under  section  1886(d) 
and  prosf)ective  payments  for  capital 
costs  under  section  1886(g)  of  the  Act  be 
reduced  each  year  in  a  manner  that 
results  in  a  10  percent  reduction  of  the 
amount  that  would  have  been  payable 
on  a  reasonable  cost  basis  for  capital- 
related  costs  in  that  year.  Under 
§412.352,  the  10  percent  reduction  is 
generated  entirely  from  the  capital 
prospective  payments.  A  budget 
neutrality  adjustment  factor  is  applied 
to  the  Federal  rate  and  hospital-specific 
rate  so  that  total  capital  payments  for  FY 
1992  through  FY  1995  equal  90  percent 
of  Medicare  inpatient  capital  costs  in 
each  year. 

To  calculate  the  budget  neutrality 
adjustment,  we  must  be  able  to  project 
the  rate  at  which  old  capital  will  be 
depreciated  and  written  off  and  at 
which  new  capital  will  be  acquired  and 
depreciated.  (Old  capital  costs  are 
depreciation,  lease,  interest  expenses, 
and  other  capital-related  costs  defined 
in  §  412.302  that  are  in  use  or  obligated 
on  or  before  December  31, 1990.) 

In  developing  the  FY  1992 
prospective  payment  rates,  there  were 
limited  capital  data  available  that  could 
be  used  to  project  payments  under  the 
capital  prospective  payment  system  and 


develop  the  budget  neutrality 
adjustment  factor.  Consequently,  we 
developed  a  capital  acquisition  model 
that  relied  on  Monte  Carlo  random 
simulation  techniques  to  project  capital 
costs  for  6000  hypothetical  hospitals. 
This  model  is  described  in  detail  in  the 
August  30,  1991  final  rule  (56  FR 
43517-43522).  The  model  will  be 
referred  to  as  the  capital  acquisition 
model  in  the  following  discussion. 

Since  publication  of  the  August  30. 
1991  final  rule,  capital  data  have 
become  available  that  can  be 
incorporated  directly  into  the 
determination  of  budget  neutrality.  In 
the  September  1. 1992  final  rule  (57  FR 
40005-40008),  we  incorporated  more 
recent  data  including  the  June  30, 1992 
update  of  the  Provider-Specific  File  that 
provides  the  data  items  needed  by  the 
PRICER  program  used  by  the 
intermediaries  to  determine  interim 
capital  payments  to  hospitals,  cost 
reports  for  cost  reporting  periods 
beginning  in  FY  1989  (PPS-6)  (that 
overlap  the  base  year  for  determining 
the  hospital-specific  rate)  and  FY  1990 
(PPS-7),  and  data  reported  by  the 
intermediaries  that  includes  the 
hospital-specific  rate  determinations 
that  have  been  made  through  June  1992. 
We  are  using  updates  of  these  data  to  set 
the  FY  1994  capital  rates.  The  updated 
files  include  the  Provider-Specific  file 
as  of  June  30, 1992  and  June  30, 1993 
and  cost  reports  for  cost  reporting 
periods  beginning  in  FY  1991  (PPS-8) 
as  well  as  the  June  1993  update  of  the 
files  for  earlier  cost  reporting  periods. 

The  available  data  sources  directly 
supply,  or  can  be  used  to  calculate,  the 
hospital-specific  rate.  For  those 
hospitals  with  capital  data  in  the 
Provider-Specific  File,  the  payment 
methodology  as  well  as  the  estimated 
FY  1992  and  FY  1993  hold-harmless 
amounts  and  new  capital  ratios  for 
hospitals  paid  under  the  hold-harmless 
payment  methodology  are  also 
available. 

The  available  data  still  lack  certain 
items  which  are  required  for  the 
determination  of  budget  neutrality. 
These  items  are  the  hospital's  new 
capital  costs  for  each  year,  its  old  capital 
costs  for  each  year,  and  the  obligated 
capital  amounts  that  will  be  put  in  use 
for  patient  care  services  and  recognized 
as  old  capital  each  year. 

For  FY  1993,  we  implemented  an 
integrated  model  that  starts  with  the 
available  data  for  existing  hospitals  and 
back-fills  the  missing  items  with  results 
from  the  capital  acquisition  model  that 
was  used  to  develop  the  FY  1992 
payment  rates.  We  are  continuing  to  use 
this  integrated  model.  Since  hospitals 
under  alternative  payment  system 


waivers  are  currently  excluded  from  the 
capital  prospective  payment  system,  we 
excluded  these  hospitals  (hospitals  in 
Maryland  and  hospitals  in  the  Finger 
Lakes  Area  Hospital  Corporation  in  New 
York)  from  our  model.    ^ 

We  have  not  modified  the  parameters 
of  the  FY  1992  capital  acquisition 
model;  however,  we  analyzed  several 
capital  growth  patterns  generated  by 
that  model  to  backfill  the  elements  for 
which  actual  data  are  not  available. 
These  patterns  include  the  distribution 
of  growth  rates  in  old  capital  (exclusive 
of  obligated  capital),  the  new  capital 
ratio  (which  includes  obligated  capital), 
and  the  ratio  of  obligated  capital  costs 
for  assets  being  put  in  use  for  patient 
care  to  total  capital  costs.  In  all  cases, 
the  distributions  from  the  model  were 
fitted  to  the  beta  distribution.  The  beta 
distribution  is  a  two  parameter 
distribution  with  the  range  restricted 
from  zero  to  one.  The  growth  rate  for  old 
capital  (which  is  exclusive  of  obligated 
capital)  must  be  between  zero  and  one 
since  depreciation  and  interest  on  old 
capital  cannot  increase.  The  ratio  of  new 
capital  to  total  capital  and  the  ratio  of 
obligated  capital  to  total  capital  are 
necessarily  between  zero  and  one. 
Hence,  the  beta  distribution  is  ideal  for 
these  purposes,  especially  since  the  two 
parameters  provide  a  range  of  shapes. 

With  regard  to  the  new  capital  ratio 
for  years  after  FY  1992,  the  model  fits 
the  change  in  the  ratio  from  one  year  to 
the  next  to  the  beta  distribution.  This  is 
to  prevent  large  swings  in  the  new 
capital  ratio  over  time.  It  is  possible  to 
have  a  decrease  in  the  new  capital  ratio 
since  some  new  capital  may  have  a 
short  life  time  compared  to  old  capital. 
Therefore,  we  rescaled  the  range  of  the 
changes  in  the  ratios  since  the  beta 
distribution  must  have  numbers 
between  zero  and  one. 

We  first  developed  hospital-specific 
rates  for  FY  1992  and  FY  1993.  These 
rates  were  developed  from  both  the  June 
1992  (for  the  1992  rates)  and  June  1993 
(for  the  1993  rates)  updates  of  the 
Provider-Specific  file.  These  files 
contain  the  actual  amounts  used  by  the 
intermediaries  with  the  PRICER 
program  to  compute  interim  capital 
prospective  payments.  We  also  used 
audit  information  provided  by  the 
intermediaries.  Data  from  all  of  these 
files  were  used  to  determine  consistent 
FY  1992  and  FY  1993  hospital-specific 
rates.  Many  of  the  FY  1992  hospital- 
specific  rates  in  the  June  1992  update  of 
the  Provider-Specific  file  were 
preliminary  determinations,  and  in 
many  of  these  cases  they  were  greater 
than  the  FY  1993  hospital-specific  rates. 

Our  procedure  was  to  use  the  audit 
data,  when  available,  as  the  "best" 
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source  of  the  hospital-specific  rate,  and 
then  to  ensure  that  the  FY  1993  rate 
exceeded  the  FY  1992  rate  by  a  factor 
of  at  least  1.0062  (which  represents  the 
increase  in  the  hospital-specific  rate 
ft-om  FY  1992  to  FY  1993.  established  by 
the  final  rule  of  September  1. 1992). 
This  methodology  ensured  that  most 
hospitals  would  have  a  hospital-specific 
rate  increase  of  0.62  percent  and  that  the 
remaining  hospitals  would  have  a  larger 
increase.  Because  hospitals  can  request 
an  upward  redetermination  of  the 
hospital-specific  rate,  we  expect  that 
some  hospitals  would  increase  more 
than  0.62  percent. 

After  performing  the  above 
determination,  some  hospitals  still  had 
zeroes  for  the  hospital-specific  rates.  For 
these  hospitals,  we  used  cost  reports  for 
reporting  periods  beginning  in  FY  1988 
(FPS-5).  FY  1989  (PPS-6).  FY  1990 
(PPS-7)  and  FY  1991  (PPS-8)  to 
develop  a  hospital-specific  rate.  If  the 
hospital-specific  rate  could  be 
determined  from  more  than  one  cost 
report,  the  cost  report  with  a  reporting 
period  closest  to  the  hospital-specific 
rate  base  year  was  chosen. 

The  following  table  summarizes  the 
sources  of  the  hospital-specific  rates. 

Hospital-Specific  Rate  Sources  by 
Number  of  Hospitals 


Data  source 


ProvWer-Spedfic    FUe    &    Audit 

Fite  

ProvkJer-Spedfic  File  only 

PPS-6  Cost  Reports  

PPS-7  Cost  Reports 

Total 


Nunr*erof 
hospitals 


5.232 
19 
11 

7 


5,269 


(Note:  We  were  not  able  to  determine  a 
hospital-specific  rate  for  33  of  the  5,302 
hospitals  in  the  analysis  data  base. 
Consequently,  we  modeled  capital  budget 
neutrality  using  5,269  hospitals.) 

The  model  also  develops  the  old 
capital  amount  for  each  hospital.  For  FY 
1992  the  model  uses  the  hold-harmless 
payments  per  discharge  from  the  June 
1992  Provider-Specific  File  if  available. 
If  the  actual  bold-harmless  amount  is 
not  available,  the  model  develops  an 
estimate  from  the  hospital-specific  rate. 
It  computes  an  FY  1990  capital  cost  per 
discharge  by  dividing  the  FY  1992 
hospital-specific  rate  by  factors  used  to 
inflate  base  year  capital  cost  per 
discharge  to  FY  1992  as  set  forth  in  the 
August  30, 1991  final  rule  (56  FR 
43390).  Ilie  model  updates  the  base 
year  capital  per  discharge  to  FY  1992 
using  a  2-year  rate  of  increase  (FY  1990 
to  FY  1992)  in  old  capital  that  is 
randomly  generated  from  the  beta 


distribution  described  above.  This  old 
capital  amount  for  FT  1992  excludes 
any  obligated  capital  that  has  been  put 
in  use  since  the  base  year.  Excluding 
obligated  capital  from  the  old  capital 
growth  factors  produces  a  more  stable 
growth  sequence  with  lower  variance. 
The  development  of  the  hospital's 
obligated  capital  costs  is  described 
below.  Before  we  update  the  hospital's 
old  capital  costs  in  a  given  year,  the 
model  adds  the  obligated  capital  that  is 
first  depreciated  in  the  current  year  to 
the  old  capital  cost  for  that  year.  As  a 
result,  any  obligated  caoital 
depreciation  and  interest  expense 
projected  by  the  model  is  incorporated 
into  the  hospital's  old  capital  costs  in 
subsequbut  years  including  FY  1993  and 
FY  1994. 

For  FY  1993  the  model  uses  the  hold- 
harmless  payments  per  discharge  from 
the  June  1993  Provider-Specific  file  if 
available.  If  the  actual  hold-harmless 
amount  is  not  available .  the  model 
develops  an  estimate  by  generating  a 
one  year  rate  of  increase  from  the  Beta 
distribution  and  applying  this  Increase 
to  the  FY  1992  hold-harmless  amount. 
Hold-harmless  amounts  for  later  years 
are  developed  in  the  same  way. 
Amounts  for  obligated  capital  are 
developed  as  described  above. 

The  model  also  develops  the  new 
capital  ratio  for  each  hospital.  If 
available,  the  model  u  >es  the  hospital's 
FY  1992  new  capital  ntio  from  the 
Provider-Specific  File  If  the  actual  new 
capital  ratio  is  not  ava.lable,  the  model 
generates  the  ratio  from  a  beta 
distribution  as  described  above.  For 
purposes  of  fitting  the  new  capital  ratio 
to  the  beta  distribution,  the  model  treats 
obligated  capital  as  new  capital.  The 
model  restricts  the  ne  v  capital  ratio  to 
90  percent  in  all  case? .  After  fitting  the 
FY  1992  new  capital  ratio,  the  year-to- 
year  change  in  the  new  capital  ratio  is 
fit  to  the  l^ta  distribu  ion.  The  new 
capital  ratio  combined  with  the  old 
capital  amount  genen  tes  the  total 
capital  costs. 

Finally,  the  model  develops  the 
obligated  capital  ratic  for  obligations 
first  being  depreciated  in  the  year  under 
analysis.  It  generates  m  obligated 
capital  ratio  using  a  beta  distribution 
fitted  to  the  results  of  the  capital 
acquisition  model  (ar  d  obligated  capital 
assumptions)  as  descibed  above.  This 
ratio  is  an  offset  to  th  i  new  capital  ratio. 
Consequently,  the  ob  igated  capital  ratio 
is  restricted  to  the  mj  gnitude  of  the  new 
capital  ratio.  The  nev  capital  ratio  is 
reduced  by  the  obligtted  capital  ratio. 

If  a  hospital  has  ar  old-harmless 
payment  amount  ava  labia  in  the 
Hospital-Specific  Fih,  this  amount 
Includes  the  effect  of  obligated  capital 


on  its  FY  1992  and  FY  1993  old  capital 
costs  per  discharge.  Therefore,  the 
model  does  not  generate  any  additional 
FY  1992  or  FY  1993  obUgated  capital  for 
these  hospitals.  We  generated  obligated 
capital  amoimts  for  all  hospitals  for  FY 
1994  and  later. 

The  model  does  not  recompute  the 
hospital's  total  capital  costs  for 
obligated  capital.  Instead,  obligated 
capital  costs  are  the  product  of  the 
obligated  capital  ratio  rate  and  total 
capital  costs.  The  hospital's  costs  for 
new  capital  are  the  pnxluct  of  the 
revised  new  capital  ratio  times  the 
hospital's  total  capital  costs. 

We  computed  the  average  total  capital 
cost  per  discharge  from  the  capital  costs 
that  were  generated  by  the  model  and 
compared  the  results  to  total  capital 
costs  per  discharge  that  we  had 
projected  independently  of  the  model. 
We  adjusted  the  component  amounts  of 
total  capital  costs  (old  capital,  obligated 
capital,  and  new  capital) 
proportionately  so  that  the  total  capital 
costs  per  discharge  generated  by  the 
model  match  the  independently 
projected  capital  costs  per  discharge. 

To  summarize,  the  model  integrates 
actual  data  with  randomly  generated 
amounts  developed  from  the  results  of 
the  capital  acquisition  model.  For 
purposes  of  aggregate  capital,  we 
generated  at  most  three  numbers  for 
each  hospital  each  year.  Only  the  old 
capital  increase,  new  capital  ratio,  and 
obligated  capital  ratio  are  randomly 
generated. 

Once  each  hospital's  capital-related 
costs  are  generated,  the  model  projects 
capital  payments.  We  use  the  actual 
payment  parameters  (for  example,  the 
case-mix  index  and  the  geographic 
adjustment  factor),  that  are  applicable  to 
the  specific  hospital. 

To  project  capital  payments,  the 
model  first  assigns  the  applicable 
payment  methodology  (fully  prospective 
or  hold-harmless)  to  the  hospital.  If 
available,  the  model  uses  the  payment 
methodology  method  indicated  in  the 
Provider-Specific  File.  Otherwise,  the 
model  determines  the  methodology  by 
comparing  the  hospital's  FY  1992 
hospital-specific  rate  to  the  adjusted 
Federal  rate  applicable  to  the  hospital. 
The  model  simulates  Federal  rate 
payments  using  the  assigned  payment 
parameters  and  hospital-sf)ecific 
estimated  outlier  payments.  The  case- 
mix  index  for  a  hospital  is  derived  from 
the  1992  MEDPAR  file  using  the  FY 
1994  DRGs  and  relative  weights 
published  in  this  final  rule.  The  case- 
mix  index  is  increased  each  year  after 
FY  1992  consistent  with  the  continuing 
trend  in  case-mix  increase. 
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W«  have  analyzed  the  case-mix 
increases  for  FY  1992  and  FY  1993 
using  all  admissions  reported  through 
July  1993.  The  measured  case-mix 
increase  fw  FY  1992  is  1.52  percent  and 
0.46  percent  for  FY  1993.  After 
analyzing  the  effects  of  data  completion 
for  earlier  years,  we  estimate  that  the 
case-mix  increase  will  be  approximately 
1.6  percent  and  1.3  percent  for  FY  1992 
and  FY  1993,  respectively  We  have 
observed  that  admission  incidence  has 
increased  in  both  FY  1992  and  FY  1993 
vvhicb  reduces  the  increases  in  case  mix 
because  most  of  the  additional 
admissions  are  low  severity  cases,  such 
as  influenza  admissions.  We  do  not 
expect  the  admission  incidence  to 
continue  to  increase  at  the  FY  1992  and 
FY  1993  rates,  and  consistent  with 
lower  admission  incidence,  we  expect 
future  case  mix  to  increase  at  2  percent 
as  it  has  in  the  past.  Consequently,  the 
model  increases  the  FY  1992  case  mix 
by  1.3  percent  for  FY  1993.  and  by  2.0 
percent  for  FY  1994  and  later.  (Since  we 
are  using  FY  1992  cases  for  our  analysis, 
the  FY  1992  increase  in  case-mix  has  no 
effect  on  the  FY  1994  Federal  rate.  It 
does  affect  the  estimated  update  for  the 
FY  1995  Federal  rate  displayed  in  the 
projection  table  in  this  appendix.) 

Changes  in  geographic  classification 
and  corrections  in  the  hospital  wage 
data  used  to  estabUsh  the  hospital  wage 
index  affect  the  geographic  adjustment 
factor.  Changes  in  the  DRG  classification 
system  and  the  relative  weights  affect 
the  case-mix  index. 

SecticMi  13501(a)(3)  of  Public  Law 
103-66  requires  that,  for  discharges 
occurring  after  September  30. 1993.  the 
unadjusted  standard  Federal  rate  be 
reduced  by  7.4  percent.  Further,  this 
law  requires  that,  for  cost  reporting 
periods  beginning  on  or  after  October  1, 

1993.  the  Secretary  redetermine  hospital 
payment  methodologies  under  the 
capital-PPS  transition  system  to  take 
that  reduction  in  account. 
Consequently,  the  model  reduces  the 
unadjuisted  standard  Federal  rate  by  7.4 
effective  FY  1994.  Because  of  the  budget 
neutrality  provisions  in  effect  through 
FY  1995.  this  provision  does  not  reduce 
aggregate  payments  for  capital  in  FY 

1994.  Sinpe  this  provision  reduces  the 
Federal  rate,  to  maintain  budget 
neutrality,  the  hospital-specific  rate 
must  be  further  increased.  (The  reasons 
for  these  results  are  discussed  in  Part  m, 
sections  A.7  and  B.4  of  the  Addendum 
to  this  final  rule.)  Consistent  with  the 
legislation,  the  model  makes  a  FY  1994 
redetermination  for  fully  prospective 
hospitals  and  models  them  as  hold- 


harmless  hospitals  if  their  FY  1994 
hospital-specific  rate  is  greater  than  the 
FY  1994  Federal  rate. 

Section  412.308(c)(4)(ii)  requires  that 
the  estimated  aggregate  payments  for  the 
fiscal  year,  based  on  the  Federal  rate 
after  any  changes  resulting  fi-om  DRG 
reclassifications  and  recalibration  and 
the  geographic  adjustmeat  factor,  equal 
the  estimated  aggregate  payments  based 
on  the  Federal  rate  that  would  have 
been  made  without  such  changes.  For 
FY  1993.  the  budget  neutrality 
adjustment  factor  is  .9980.  To  determine 
the  factor  for  FT  1994,  we  first 
determined  the  portion  of  the  Federal 
rate  that  would  be  paid  for  each  hospital 
in  FY  1994  based  on  its  applicable 
payment  methodology.  We  then 
compared  what  aggregate  Federal  rate 
payments  would  be  based  on  the  FY 
1993  DRG  relative  weights  and  FY  1993 
geographic  adjustment  foctor  to 
aggregate  Federal  rate  payments  based 
on  the  FY  1994  relative  weights  and  the 
FY  1994  geographic  adjustment  factor. 
In  making  the  comparison,  we  held  the 
FY  1994  Federal  rate  portion  constant 
and  set  the  other  budget  neutrality 
adjustment  factor  and  exceptions 
reduction  factor  to  1.00.  We  determined 
that  to  achieve  budget  neutrality  for  the 
changes  in  the  geographic  adjustment 
factor  and  DRG  clas.sifications  and 
relative  weights,  a  budget  neutrality 
adjustment  of  1.0053  should  be  applied 
to  the  FY  1993  adjustment  of  .9980  to 
yield  a  cumulative  adjustment  of 
1.0033. 

The  methodology  used  to  determine 
the  recalibration  and  geographic  (DRG/ 
GAF)  budget  neutrality  adjustment 
factor  is  similar  to  that  used  in 
establishing  budget  neutrality 
adjustments  under  the  prospective 
payment  system  for  operating  costs.  One 
difference  is  that  under  the  operating 
prospective  payment  system,  the  budget 
neutrality  adjustments  for  the  effect  of 
geographic  reclassifications  are 
determined  separately  from  the  effects 
of  other  changes  in  the  hospital  wage 
index  and  the  DRG  weights.  Under  the 
capital  prospective  {)ayment  system, 
there  is  a  single  DRG/GAF  budget 
neutrality  adjustment  factor  for  changes 
in  the  geographic  adjustment  factor 
(including  geographic  reclassification) 
ami  the  DRG  relative  weights.  In 
addition,  there  is  no  adjustment  for  the 
effects  that  geographic  reclassification 
has  on  the  other  payment  parameters, 
such  as  the  payments  for  serving  low 
income  patients  or  the  large  urban  add- 
on. 


In  addition  to  computing  the  DRG/ 
GAF  budget  neutrality  adjustment 
factor,  we  used  the  model  to  project . 
total  aggregate  payments  under  the 
prospective  payment  system  and  to 
compute  the  budget  neutrality 
adjustment  factor  that  would  result  in 
estimated  payments  under  the  dapital 
prospective  piayment  system  equal  to  90 
percent  of  what  would  have  been 
payable  on  a  reasonable  cost  basis.  This 
budget  neutrality  factor  is  applied  to  the 
Federal  and  hospital-specific  rates,  but 
not  to  the  hold-harmless  payments. 

Additional  payments  under  the 
exceptions  process  are  financed  through 
a  reduction  in  the  Federal  and  hospital- 
specific  rates.  Therefore,  we  used  the 
model  to  calculate  estimated  exceptions 
payments  and  the  exceptions  reduction 
factor.  This  exceptions  reduction  factor 
ensures  that  estimated  aggregate 
payments  under  the  capital  prospective 
payment  system,  including  exceptions 
payments,  equal  what  aggregate 
payments  would  be  under  the  capital 
prospective  payment  system  without  an 
exceptions  process.  Since  changes  in  the 
level  of  the  payment  rates  change  the 
level  of  payments  under  the  exceptions 
process,  the  budget  neutrality  and 
exceptions  adjustments  factors  must  be 
determined  through  iteration.  Further, 
these  two  factors  interact  with  each 
other  so  that  they  must  be  determined 
simultaneously.  We  successfully 
determined  values  for  these  factors  so 
that  the  exceptions  adjustment  factor  is 
correct  and  estimated  payments  under 
the  capital  prospective  payment  system 
equal  90  percent  of  estimated  Medicare 
inpatient  capital  costs. 

In  the  August  30. 1991  final  rule  (56 
FR  43517).  we  indicated  that  we  would 
publish  each  year  the  estimated 
payment  factors  generated  by  the  model 
to  determine  payments  for  the  next  5 
years.  The  table  below  provides  the 
actual  factors  for  FY  1992.  FY  1993.  and 
FY  1994  .  and  the  estimated  factors  that 
would  be  applicable  through  FY  1998. 
We  caution  that,  except  with  respect  to 
FY  1992.  FY  1993,  and  FY  1994,  these 
are  estimates  only,  and  are  subject  to 
revisions  resulting  from  continued 
methodological  refinements,  more 
recent  data,  and  any  payment  policy 
changes  that  may  occur.  In  this  regard, 
we  note  that  in  making  these  projections 
we  have  assumed  that  the  cumulative 
DRG/GAF  adjustment  factor  will  remain 
at  1.0033  for  FY  1994  and  later  because 
we  do  not  have  sufficient  information  to 
estimate  the  change  that  will  occur  in 
the  factor  for  years  after  FY  1994. 

The  projections  are  as  follows: 


1992. 

1993. 

1994. 

1995. 

1996. 

1997 

1998 
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Fiscal  year 


Increase  in 
cost  per  dis- 
charge' 


3.27 
6.85 
7.31 
6.01 
8.14 
8.19 
3.43 


Update  factor 


N/A 
6.07 
3.04 
2.57 
5.05 
7.08 
7.66 


ExceptKXis  re- 
duction factor 


.9813 
.9756 
.9485 
.9000 
.9000 
.9000 
.9000 


Budget  neu- 
trality factor 


.9602 

.9162 

.8947 

.9470 

N/A 

N/A 

N/A 


Federal  rate 

(after  outlier 

reduction) 


415.59 
241729 
3  378.34 
389.74 
432.34 
462.95 
498.41 


1  Note:  Adjusted  for  estimated  1.6  percent  annual  increase  in  case-mix  for  FY  1992.  1.3  percent  for  FY  1993  and  2.0  percent  for  FY  1994  and 

"^^^te:  Includes  ttie  DRG/GAF  adjustment  factor  of  0.9880  and  the  change  in  the  outlier  adjustment  from  0.9497  in  FY  1992  to  0.9496  .n  FY 

^^Note-  Includes  the  7  4  percent  reduction  in  the  unadjusted  standrjd  Federal  rate.  Also  includes  the  DRG/GAF  adjustment  ^ctof  of  IJOOM 
and  me  cKSe^n  me  outl.^  adjustment  from  0.9496  in  FY  1993  to  C.9454  m  FY  1994.  Future  adjustments  are,  for  purposes  of  th.s  projecfon. 
assumed  to  remain  at  the  same  level.  r 


^ 


Comments:  We  received  several 
comments  on  the  capital  acquisition 
model  and  the  assumptions  and 
projections  employed  in  the  model. 
Some  commenters  expressed  concern 
that  HCFA  has  not  shared  the  details  of 
the  capital  acquisition  model.  One 
commenter  objected  to  the  rate 
reduction  in  the  proposed  rule  unless 
HCFA  is  able  to  demonstrate  a  rational 
basis  for  its  projections  and  subject 
those  projections  to  public  scrutiny. 
Other  commenters  contended  that  the 
proposed  reduction  to  the  Federal  rate 
illustrates  the  sensitivity  of  the  capital 
rate  estimates  to  the  assumptions  used 
in  the  capital  acquisition  model.  These 
commenters  asserted  that  lack  of 
precision  in  these  estimates  has  led  to 
repeated  corrections  to  model  estimates. 

Response:  It  is  important  to 
distinguish  between  the  capital 
acquisition  model  and  the  assumptions 
that  the  model  employs.  The 
assumptions  are  capital  cost-per-case 
projections  that  determine  the  aggregate 
expenditure  level  from  which  the 
budget  neutrality  target  is  derived.  We 
have  published  the  details  of  the  capital 
cost-per-case  projections  and  the 
revisions  we  have  made  to  them  on 
several  occasions  (most  recently  in  our 
May  26, 1993  proposed  rule  at  58  FR 
30278).  We  have  received  no  specific 
comments  on  the  derivation  of  these 
projections.  We  present  another  accoimt 
of  the  current  assumptions  and 
revisions  to  them  in  Part  III.  section  A.5 
of  the  Addendum  to  this  final  rule.  We 
base  these  projections  on  the  best 
available  data  and  trend  analysis 
available  at  the  time  when  we  derive 
them.  As  we  update  the  data  and  trend 
analysis,  the  acoiracy  of  the  projections 
should  improve.  This  is  why  we 
continue  to  revise  them  in  each 
successive  rulemaking  document. 
Commenters'  concerns  about  the 
acoiracy  of  the  projections  confirm  our 
practice  of  continually  revising  these 


projections.  By  design,  the  capital 
acquisition  mode!  is  constrained  to  the 
assumptions  that  project  capital 
expenditure  changes,  so  that  the 
assumptions  drive  the  model  results.  As 
we  stated  in  the  August  30, 1991  final 
rule  for  prospective  payment  system  for 
capital-related  ccsts  (56  FR  43521),  the 
"model  is  integrated  from  several 
sources  and  requires  intimate 
knowledge  of  all  these  sources  and  their 
interactions  to  successfully  perform  any 
meaningful  analysis."  For  this  reason,  it 
has  been  our  policy  not  to  release  the 
model  and  its  accompanying  code. 
However,  we  continue  to  publish  a 
description  of  the  model  in  each 
prospective  payment  system  rulemaking 
dociunent,  and  we  believe  that  this 
description,  along  with  our  detailed 
presentation  of  the  assumptions  and 
changes  to  the  capital  expenditure 
projections,  should  provide  sufficient 
basis  for  public  3valuation  of  proposed 
changes  to  the  rates  and  factors. 

Appendix  C — ^Recommendation  of 
Update  Factors  for  Operating  Cost 
Rates  of  Pajmient  for  Inpatient  Hospital 
Services  i 

/.  Background 

Several  provisions  of  the  Act  address 
the  setting  of  update  factors  for  services 
himished  in  FY  1994  by  hospitals 
subject  to  the  prospective  payment 
system  and  those  excluded  from  the 
prospective  payment  system.  Section 
1886(b)(3)(B)(i"(IX)  of  the  Act,  as 
amended  by  section  13501(a)(1)  of 
Public  Uw  103-66,  sets  the  FY  1994 
applicable  perc3ntage  increases  for 
prospective  pa;  ment  hospitals  for  FY 
1994  as  the  ma  ket  basket  percentage 
increase  minus  2.5  percentage  points  for 
hospitals  located  in  urban  areas  and  the 
market  basket  percentage  increase 
minus  1.0  percentage  points  for 
hospitals  locate!  in  rural  areas. 

Section  1886(b)(3)(B)(ii)  of  the  Act.  as 
amended  by  se  ::tion  13502(a)(1)(C)  of 


Public  Law  103-66,  sets  the  FY  1994 
percentage  increase  in  the  rate-of- 
increase  limits  for  hospitals  and 
hospital  units  excluded  from  the 
prospective  payment  system  equal  to 
the  rate  of  increase  in  the  hospital 
market  basket  minus  a  reduction  factor 
(not  to  exceed  - 1.0  percent)  depending 
on  the  provider's  operating  costs  and 
target  amounts,  as  described  in  section 
IV .E  of  the  preamble  to  this  final  rule. 

Beginning  in  FY  1994,  section 
1886(b)(3)(B)(iv),  as  added  by  section 
13501(a)(2)(A)  of  Public  Uw  103-66, 
moves  the  update  to  the  hospital- 
specific  rate  applicable  to  sole 
community  hospitals  and  Medicare- 
dependent,  small  rural  hospitals  from  a 
cost  reporting  period  basis  to  a  Federal 
fiscal  year  basis.  Under  this  section,  the 
update  to  the  hospital-specific  rate  for 
FY  1994  is  equal  to  the  rate  of  increase 
in  the  hospital  market  basket  minus  2.3 
f>ercentage  points,  taking  into  account 
the  portion  of  hospital  cost  reporting 
periods  beginning  in  FY  1993  that  occur 
during  FY  1994. 

Therefore,  in  accordance  with  section 
1886(d)(3)(A)  of  the  Act.  we  are 
updating  the  average  standardized 
amounts,  the  hospital-sp>ecific  rates,  and 
the  rate-of-increase  limits  for  hospitals 
excluded  from  the  prospective  payment 
system  as  provided  for  in  section 
1886(b)(3)(B)  of  the  Act,  as  set  forth 
above.  Based  on  the  currently  forecasted 
market  basket  increase  of  4.3  percent  for 
hospitals  subject  to  the  prospective 
payment  system,  the  updates  in  the 
standardized  amounts  are  1.8  p>ercent 
for  hospitals  in  luban  areas  and  3.3 
percent  for  hospitals  in  rural  areas.  The 
update  in  the  hospital-specific  rate 
applicable  to  sole  community  hospitals 
.and  Medicare-dep)endent.  small  rural 
hospitals  is  2.0  percent  (after 
appropriate  adjustment  to  accoimt  for 
the  portion  of  the  hospital's  cost 
reporting  period  beginning  during  FY 
1993  that  occurs  during  FY  1994).  The 
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update  for  hospitals  excluded  from  the 
prospective  payment  system  is  based  on 
the  currently  forecasted  percentage 
increase  in  the  market  basket  for  these 
hospitals  and  equals  4.3  percent  minus 
an  appropriate  reduction  factor  (not  to 
exceed  - 1.0  percent),  as  described  in 
section  VI.B  of  the  preamble. 

Sections  1886(e)(2)(A)  and  (e)(3)(A)  of 
the  Act  require  that  the  Prospective 
Payment  Assessment  Commission 
(ProPAC)  recommend  to  the  Congress  by 
March  1. 1993  an  update  factor  for  FY 
ld94  that  takes  into  account  changes  in 
the  market  basket  index,  hospital 
productivity,  technological  and 
scientific  advances,  the  quality  of  health 
care  provided  in  hospitals,  and  long- 
term  cost  effectiveness  in  the  provision 
of  inpatient  hospital  services. 

Section  1886(e)(4)  of  the  Act  requires 
that  the  Secretary,  taking  into 
consideration  the  recommendations  of 
ProPAC,  recommend  update  factors  for 
FY  1994  that  take  into  account  the 
amounts  necessary  for  the  efficient  and 
effective  delivery  of  medically 
appropriate  and  necessary  care  of  high 
quality.  As  required  by  section 
1886(e)(5)  of  the  Act,  we  published  the 
recommended  FY  1994  upnlate  factors 
under  section  1886(e)(4)  of  the  Act  as 
Appendix  D  of  the  May  26, 1993, 
proposed  rule  (58  FR  30441). 

//  Secretary's  Final  Becommendations 
for  Updating  the  Prospective  Payment 
System  Standardized  Amounts 

We  received  several  public  comments 
concerning  our  proposed 
recommendation.  After  consideration  of 
the  arguments  presented,  we  have 
decided  that  our  final  recommendation 
will  be  the  same  as  our  proposed 
recommendation.  That  is,  we  are 
recommending  that  the  standardized 
amounts  be  increased  by  an  average 
amount  equal  to  the  market  basket 
percentage  increase  minus  1.9 
percentage  points  for  hospitals  located 
in  urban  areas  and  the  market  basket 
percentage  increase  minus  0.8 
percentage  pwints  for  hospitals  in  rural 
areas.  We  are  recommending  an  increase 
equal  to  the  market  basket  rate  of 
increase  minus  1.9  percentage  points  for 
the  hospital-specific  rate  for  sole 
community  hospitals.  We  believe  that 
the  hospital-specific  rate  should  be 
updated  by  the  same  percentage 
increase  as  the  urban  standardized 
amounts.  Our  recommendation  for  a 
higher  update  to  the  lunl  standardized 
amount  is  intended  to  reduce  the 
differential  between  the  standardized 
amounts  for  other  urban  and  rural 
hospitals,  which  is  not  an  applicable 
consideration  for  hospital-specific  rates. 


In  recommending  these  increases,  we 
have  followed  section  1886(e)(4)  of  the 
Act,  which  requires  that  we  take  into 
account  the  amounts  necessary  for  the 
efficient  and  effective  delivery  of 
medically  appropriate  and  necessary 
care  of  high  quality.  In  addition,  as 
required  by  section  lB86(e)(4)  of  the 
Act,  we  have  taken  into  consideration 
the  recommendations  of  ProPAC.  We 
believe  our  analyses,  which  measure 
changes  in  hospital  productivity, 
scientific  and  technological  advances, 
practice  pattern  changes,  and  changes  in 
case  mix,  support  a  recommendation 
that  the  update  for  urban  hospitals  and 
the  hospital-specific  rates  applicable  to 
sole  community  hospitals  be  no  more 
than  the  market  basket  minus  1.9 
percentage  points.  We  note  that  the 
results  of  our  framework  supported  an 
update  in  the  range  of  the  market  basket 
rate  of  increase  minus  2.8  percentage 
points  to  the  market  basket  rate  of 
increase  minus  1.9  percentage  points. 
The  update  for  hospitals  located  in 
urban  areas  set  forth  in  Public  Law  103- 
66  for  FY  1994.  that  is,  the  market 
basket  rate  of  increase  minus  2.5 
percentage  points,  falls  within  the  range 
supported  by  our  framework. 

We  believe  a  higher  update  for  the 
standardized  amount  applicable  to  rural 
hospitals  is  appropriate  in  order  to 
phase  out  the  differential  between  the 
rural  and  other  urban  standardized 
amounts,  as  required  by  section  4002(c) 
of  Public  Law  101-508.  We  are 
recommending  that  the  rural 
standardized  amount  be  updated  by  an 
average  amount  equal  to  the  market 
basket  rate  of  increase  minus  0.8 
percentage  points. 

As  we  noted  in  the  proposed  rule  (58 
FR  30445),  we  disagree  with  ProPAC's 
recommendation  that  the  hospital- 
specific  rates  applicable  to  sole 
community  hospitals  be  increased  by 
the  update  factor  applicable  to  the  rural 
standardized  amounts.  We  believe  that 
the  considerations  used  to  develop  the 
update  recommendations  for  the  urt}an 
standardized  amounts  are  also 
applicable  to  the  hospital-specific  rates, 
and  that  the  differential  update  applied 
to  the  rural  standardized  amounts  to 
eliminate  the  difference  between  the 
rural  and  other  utban  standardized 
amounts  is  not  a  relevant  consideration 
for  the  hospital-specific  rates. 

Comment:  A  few  commenters  disagree 
with  our  recommended  updates  of  the 
market  basket  rate  of  increase  minus  1.9 
percentage  points  for  urban  hospitals, 
and  the  market  basket  rate  of  increase 
minus  0.8  percentage  points  for  rural 
hospitals.  The  commenters  believe  that 
updates  lower  than  the  change  in  the 
market  basket  are  insufficient  to  ensure 


hospital  financial  stability,  and  urge  that 
we  implement  the  updates  set  forth  in 
Public  Law  101-508.  that  is,  the  market 
basket  rate  of  increase  for  urban 
hospitals,  and  the  market  basket  rate  of 
increase  plus  1.5  percentage  points  for 
rural  hospitals. 

Besponse:  We  believe  that  oixr 
recommended  updates  are  sufficient  to 
ensure  the  continued  availability  of 
efficiently  provided  care  of  high  quality 
for  Medicare  beneficiaries.  As  explained 
in  Appendix  D  of  the  proposed  rule,  our 
recommended  updates  are  lower  than 
the  increase  in  the  market  basket 
because  of  previous  market  basket 
forecast  errors,  expected  hospital 
productivity  gains,  and  the  difference 
tietween  real  case-mix  increase  and  total 
case-mix  increase.  We  will,  however, 
implement  the  updates  in  accordance 
with  the  statute. 

Comment:  A  few  commenters  agree 
with  ProPAC  that  the  share  of  hospital 
wages  in  the  market  basket  should  be 
increased. 

Besponse:  A  detailed  response  to  this 
comment  was  provided  in  the 
September  4. 1990,  final  rule  (55  FR 
36047)  when  the  current  hospital 
market  basket  was  implemented.  As  we 
stated  in  the  May  26. 1993  proposed 
rule  (58  FR  30445).  we  believe  that  it 
would  be  equally  inappropriate  to  use 
100  percent  internal  (that  is,  hospital 
industry-specific)  price  proxies  or  100 
percent  external  price  proxies.  We 
prefer  to  use  economy-wide  proxies  for 
those  occupations  that  are  generally 
employed  both  inside  and  outside 
hospitals,  such  as  managers, 
administrators,  clerical  and 
maintenance  workers.  We  believe  that 
the  economy-wide  rate  of  increase  is  the 
more  appropriate  measure  for  these 
types  of  employees,  since  that  is  the 
relevant  labor  market  for  these 
employees.  In  contrast,  we  use  hospital- 
industry  proxies  for  those  categories  of 
workers,  such  as  registered  nurses,  that 
are  not  hired  in  large  numbera  in  other 
sectors  of  the  economy. 

Comment:  Some  commenters  believe 
that  it  would  be  appropriate  to  adjust 
the  market  basket  for  the  cost  of  new 
technologies. 

Response:  We  do  not  believe  that  it  is 
appropriate  to  adjust  the  market  basket 
for  the  cost  of  new  technologies.  The 
update  ftaniewori(  accounts  for  the  role 
of  new  technologies  in  two  ways.  First, 
we  account  for  cost-increasing,  quality- 
enhancing  new  technologies  in  the 
intensity  component  of  our  update 
recommendation  (which  is  an  add-on  to 
the  market  basket  rate  of  increase). 
Second,  we  account  for  cost-decreasing 
new  technologies  through  a  productivity 
adjustment.  This  adjustment  allows  for 
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those  techiiologief  that  allow  hospitals 
to  treat  their  patients  at  lower  cost. 

Comment:  A  commenter  believes  that 
rural  hospitals  should  receive  the  same 
update  as  urban  hospitals,  rather  than 
the  hi^iar  updates  recommended  by  us 
and  requirea  bv  the  Act 

Response:  We  believe  that  it  is 
appropriate  to  set  a  higher  update  for 
the  rural  standardized  amount,  given 
the  requirement  under  section 
1886(dM3)(AKiii)  of  the  Act  that  the 
rural  standardized  amount  be  set  equal 
to  the  other  \uban  standardized  amount 
in  FY  1995.  The  higher  update  provides 
for  a  gradual  transition  to  the 
elimination  of  the  rural  standardized 
amounts. 

Comment:  A  commenter  disagrees 
with  our  use  of  the  FY  1992  forecast 
error  in  setting  our  recommended 
update  amounts.  This  commenter 
believes  that  since  the  actual  FY  1992 
update  was  the  market  basket  rate  of 
increase  minu'S  1.6  percentage  points  for 
hospitals  located  in  urban  areas,  and  the 
forecast  error  in  the  FY  1992  market 
basket  rate  of  increase  was  only  1.3 
percentage  points,  the  forecast  error  was 
built  into  tl^  rates,  and  should  not  be 
removed  through  the  FY  1994  update 
factor. 

Response:  The  FY  1992  update  factor 
was  set  by  law  at  the  market  basket  rate 
of  increase  minus  1.6  percentage  points. 
If  the  FY  1992  rate  of  increase  had  been 
correctly  forecast,  the  FY  1992  update 
would  have  been  1.3  percentage  points 
lower.  While  we  do  not  believe  that  it 
would  be  appropriate  to  recoup  the 
excess  payments  made,  we  believe  that 
the  current  standardized  amounts 
should  reflect  the  correct  rate  of 
increase. 

Comment  A  commenter  believes  that 
the  prospective  payment  system  rates 
are  inadequate,  and  should  be  increased 
to  reflect  the  current  costs  of  treating 
Medicare  beneficiaries. 

Response:  We  believe  that  payments 
under  the  prospective  payment  system 
are  sufficient  for  the  provision  of 
effective  and  efficiently  provided  care  of 
high  quality  to  Medicare  bene&ciaries. 
Accordingly,  we  believe  that  costs  in 
excess  of  prospective  payments  are 
generally  reflective  of  industry 
inefficiencies.  In  the  September  1, 1992 
final  rule  (57  FR  40014),  we  presented 
an  analysis  of  expected  increases  in  cost 
per  case.  Expected  increases  were 
detemuned  based  on  changes  in  real 
case  mix.  productivity,  and  allowable 
intensity  (that  portion  of  the  increase  in 
the  cost  of  services  provided  per 
discharge  due  to  within  DRC  severity 
increases  and  cost  increasing  new 
technology).  We  compared  the  expected 
increases  in  cost  per  case  to  the 


increases  in  payment  per  case,  and 
found  that  pa>'menis  per  case  have 
increased  at  a  sufficient  rate  to 
compensate  for  the  expected  cost  per 
case  increases. 

///.  Secretary's  Final  Recommendation: 
for  Updating  the  Rate-of-Increase  Limits 
for  Excluded  Hospitals  and  Units 

We  received  several  public  comments 
concerning  our  proposed 
recommendation  or.  the  update  factor 
for  excluded  hospitals  and  hospital 
units.  After  consideration  of  all  the 
arguments  presented,  we  have  decided 
that  our  final  recommendation  will  be 
that  hospitals  and  hospital  units 
excluded  from  the  prospective  payment 
system  receive  an  update  equal  to  the 
percentage  increase  in  the  market  basket 
that  measures  input  price  increases  for 
services  furnished  by  excluded 
hospitals  minus  1.0  percentage  point. 
Thus,  given  the  current  estimate  of  the 
change  in  the  market  t>asket  for 
excluded  hospitals  of  4.3  percent,  our 
final  recommendation  is  an  update  of 
3.3  percent.  We  notf  that  the  updates  for 
hospitals  and  units  excluded  from  the 
prospective  payment  system  as  set  in 
Public  Law  103-66  s  the  market  basket 
rate  of  increase  min  is  1.0  percentage 
point,  adjusted  to  account  for  the 
relationship  between  the  provider's 
allowable  operating  cost  per  case  and  its 
tareet  amount. 

Comment:  One  coTimenter  believes 
that  the  proposed  uj  date  for  rural 
facilities  excluded  horn  the  prospective 
payment  system  should  be  the  same  as 
that  for  rural  fadlitins  subject  to  the 
prospective  paymen  system,  that  is,  the 
market  basket  rate  o  increase  plus  1.5 
percentage  points.  Tbe  comments' 
states  that  excluded  rural  facilities  face 
the  same  increase  in  costs  that  rural 
prospective  paymen  system  providers 
do,  and  that,  as  a  result,  their  updates 
should  be  the  same. 

Response:  The  updates  that  we  will 
implement  for  rural  facilities,  both  those 
subject  to  the  prospective  payment 
system  and  those  excluded  from  the 
prospective  paymen:  system,  are  those 
mandated  by  the  Social  Security  Act. 
Further,  we  note  that  the  additional 
update  for  rural  hospitals  subject  to  the 
prospective  payment  system  is  designed 
to  achieve  a  gradual  transition  in 
reducing  the  differential  between  the 
rural  and  other  urban  standardized 
amoimts,  before  these  amounts  become 
equivalent  beginning  in  FY  1995. 
Facilities  excluded  from  the  prospective 
payment  system  are  paid  based  on  the 
lesser  of  their  averaga  cost  per  case  or 
their  updated  rate  of  increase  limit.  As 
a  result,  rural  excluded  facilities  are 
paid  based  on  their  own  costs,  either 


current  year  costs,  or  for  updated  base 
year  costs. 

Appendix  D — Development  of  Update 
Framework  Cor  Prospective  Payment 
System  for  Inpatient  Hospital  Capital- 
Related  Costs 

/.  Introduction 

For  FY  1992  through  FY  1995. 
§  412.306(c)(1)  provides  that  the  update 
for  the  capital  prospective  payment 
rates  (Federal  rate  and  hospital-specific 
rate)  will  be  based  on  a  2-year  moving 
average  of  actual  increases  in  Medicare 
inpatient  capital  costs  per  discharge. 
The  regulations  provide  that,  beginning 
in  FY  1996,  HCFA  will  determine  the 
update  in  the  capital  prospective 
payment  rates  based  on  an  analytical 
framework  that  will  take  into  account 
(1)  changes  in  the  price  of  capital 
(which  we  will  incorporate  into  a 
capital  input  price  index),  and  (2) 
appropriate  changes  in  capital 
requirements  resulting  from 
development  of  new  technologies  and 
other  factors  (such  as  the  diffusion  of 
existing  technologies  and  existing 
hospital  capacity  and  utilization).  The 
objective  of  the  capital  update 
framework  is  to  determine  a  rate  of 
increase  in  aggregate  capital  prospective 
payments  which,  along  with  a  rate  of 
increase  in  DRG  operating  payments, 
ensures  a  joint  flow  of  capital  and 
operating  services  for  efficient  aiui 
effective  care  for  Medicare  patients. 

Although  the  analytical  framework 
will  not  t^  employed  to  determine  the 
annual  update  factor  until  FY  1996,  we 
are  presenting  a  series  of  preliminary 
models,  using  available  data  and 
concepts,  of  an  update  framework  for 
the  prospective  payment  system  for 
hospital  inpatient  capital-related  costs. 
We  have  presented  models  in  the  final 
rules  for  FY  1992  and  FY  1993.  and  in 
the  proposed  rule  for  FY  1994.  We 
received  six  comments  on  the  most 
recent  model,  which  was  published  as 
appendix  E  to  the  May  26,  1993 
proposed  rule.  These  comments  are 
discussed  below  in  sections  II.C.  and 
II.D. 

The  model  update  framework 
includes  a  capital  input  price  index  that 
parallels  the  operating  input  price 
index.  The  capital  input  price  index 
measures  the  pure  price  changes 
associated  with  changes  in  capital- 
related  costs  (prices  X  "quantities").  The 
composition  of  capital-related  costs  is 
maintained  at  base-year  FY  1987 
proportions  in  the  capital  input  price 
index.  As  such,  the  composition  of 
capital  reflects  the  underlying  capital 
acquisition  process.  We  selected  FY 
1987  as  the  base  year  for  this 
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preliminary  capital  input  price  index  for 
consistency  with  the  operating  inout 
price  index.  We  would  periodically 
update  both  the  operating  and  the 
capital  input  price  indexes  to  reflect  the 
changing  composition  of  inputs  for 
capital  and  operating  costs.  We  expect 
to  have  rebased  the  capital  and 
operating  input  price  indexes  by  the 
time  we  implement  the  final  capital 
update  firamework  for  FY  1996.  The 
capital  input  price  index  below 
illustrates  the  methodology  we  propose 
to  employ. 

The  model  capital  update  framework, 
like  the  revised  operating  update 
framework,  incorporates  several  policy 
adjustments  in  addition  to  the  capital 
input  price  index.  We  would  adjust  for 
case-mix  index-related  changes,  for 
intensity,  and  for  the  efficient  and  cost- 
effective  use  of  capital  (such  as  movable 
equipment,  buildings  and  fixed 
equipment)  in  the  hospital  industry,  as 
well  as  for  error  in  the  capital  input 
price  index  forecast. 

In  developing  the  model  framework, 
we  are  attempting  as  much  as  possible 
to  maintain  consistency  with  the  revised 
operating  framework,  in  order  to 
facilitate  the  eventual  development  of  a 
single  prospective  payment  system 
update  framework.  We  are  also 
concerned  with  promoting  the  goals  that 
motivated  the  adoption  of  the  capital 
prospective  payment  system,  especially 
the  goab  of  promoting  more  effective 
and  efficient  utilization  of  capital 
resources  in  the  hospital  industry  and 
estabhshing  incentives  for  hospitals  to 
make  cost-effective  decisions  regarding 
acquisition  of  new  capital  resources. 

It  is  important  to  emphasize  that  this 
presentation  represents  our  current 
thinking,  and  that  we  encourage 
submission  of  comments  and 
recommendations  for  further 
improvements.  We  are  especially 
interested  in  suggestions  regarding  the 
proposed  adjustment  factor  for  capital 
productivity  and  efficiency.  We  also 
remain  interested  in  suggestions 
regarding  the  capital  input  price  index, 
the  proposed  policy  adjustment  factor 
for  intensity,  and  alternative 
methodologies  for  deriving  the  factors. 
We  welcome  information  concerning 
empirical  studies  and  sources  of  data 
that  could  be  useful  in  developing  the 
framework.  We  will  consider  comments 
and  recommendations  on  any  aspect  of 
the  model  framework  in  making  further 
developments  for  presentation  in  next 
year's  rulemaking  process  for  the 
prospective  payment  system.  Comments 
should  be  sent  by  December  31, 1993  to: 
Update  Framework,  Division  of  Hospital 
Payment  Policy,  1-H-l  East  Low  Rise, 
Baltimore,  Maryland  21207. 


//.  Measurement  of  Capital  Input  Price 
Increases 

A.  Introduction 

HCFA  proposed  a  capital  input  price 
index  (CD'I)  as  one  component  in 
developing  future  update  factors  for  the 
Federal  rate  in  the  Ssptember  1, 1992 
Federal  Register.  We  presented  a 
revised  version  of  the  CIPI  in  the  May 
26, 1993  Federal  Register.  The  proposed 
aPI  paralleled  the  operating  input  price 
index  since  both  indexes  were  designed 
to  measure  input  price  changes  for 
hospitals'  current  year  expenses,  that  is, 
to  separate  pure  price  changes  from 
quantity  and  expenditure  changes.  The 
operating  sector  input  price  index 
measures  input  price  changes  for 
operating-related  expenses.  The  QPI 
measures  input  price  changes  for 
capital-related  expenses. 

B.  The  HCFA  Capital  Input  Price  Index 

The  current  version  of  the  CIPI  is 
based  on  the  following  assumptions: 

•  The  Federal  rate  is  based  on  the 
concept  of  capital-related  expenses  of 
capital  assets  used  for  patient  care  in  the 
fiscal  year  and,  therefore,  any  change  in 
the  Federal  rate  should  take  into 
account  expected  changes  in  the  input 
price  aspects  of  capital-related 
expenses: 

•  Capital-related  expenses  are  defined 
as  the  s\un  of  depreciation  expense, 
capital-related  interest  costs,  and  other 
capital-related  costs,  including  taxes, 
insurance,  and  leases:  and 

•  The  input  prices  related  to  capital- 
related  expenses  are  beyond  the  control 
of  the  hospital  industry  (that  is,  the 
hospital  is  a  price-taker,  not  a  price- 
setter). 

These  assumptions  lead  directly  to  a 
definition  of  a  QPI  that  takes  into 
account  the  price  aspects  of  changes  in 
depreciation  expense,  interest  costs,  and 
other  capital-related  costs.  Further,  the 
assumptions  lead  directly  to  input 
prices  for  depreciation  expense  and 
interest  costs  which,  unlike  operating 
costs,  have  a  time  dimension  that  must 
be  captiu'ed  in  the  CIPI. 

In  its  original  proposal,  HCFA 
recommended  that  three  categories  of 
capital-related  expenses  be  included  in 
the  QPI:  depreciation  expense,  interest 
costs,  and  other  capital-related  costs 
(taxes  and  insurance).  We  continue  to 
beheve  these  categories  should  be  used 
in  the  QPI.  In  response  to  conunents 
and  suggestions  on  our  September  1, 
1992  proposal,  and  in  order  to  apply 
new  research  findings,  we  proposed  a 
number  of  revisions  to  our  original  QPI 
proposal  in  the  May  26, 1993  Federal 


HCFA  revised  its  original  QPI 
proposal  in  the  following  major 
respects: 

•  In  its  original  proposal,  HCFA 
implicitly  assumed  that  the  capital 
structure  (the  proportion  of  depreciation 
expense,  interest  costs,  and  other  capital 
costs)  for  rentals  and  leases  was  the 
same  as  that  for  capital  owner-operators. 
The  results  of  the  1987  Assets  and 
Expenditure  Survey  by  the  Bureau  of 
the  Census,  Department  of  Commerce, 
called  that  assumption  into  question. 
We  thus  exphcitly  incorporated  leasing 
costs  into  our  index  weighting  system  to 
reflect  the  results  of  the  Survey. 

•  We  continue  to  use  historical 
purchase  prices  to  evaluate  the 
contribution  of  each  year's  depreciation 
amount  within  the  time  span  limits 
imposed  by  the  expected  life  of  assets. 
However,  we  dropped  the  assumption 
that  the  same  proportion  of  current  real 
capital  stock  was  acquired  each  year 
starting  with  the  current  year  back  to  the 
earliest  year  in  the  expected  life  of  the 
stock.  Rather,  we  now  use  a 
proportional  weight  for  each  year  that 
reflects  the  historic  patterns  of 
purchases  of  assets.  A  representative 
weighted  mean  price  is  computed  for 
each  relevant  time  span.  The  effect  of 
this  change  is  to  give  more  weight  to 
price  changes  in  more  recent  periods. 
Thus,  in  periods  of  rapid  inflation,  the 
proportionately  weighted  price  tends  to 
rise  more  rapidly  than  the  fixed  weight 
price  and,  conversely,  the  price  declines 
faster  as  inflation  abates.  Proportional 
weighting  is  a  direct  consequence  of  the 
definition  of  depreciation  expenses  and 
therefore  is  a  correct  procedure  by 
definition. 

•  We  continue  to  use  two  categories 
of  straight-line  depreciation  expense: 
Building  and  fixed  equipment,  and 
movable  equipment.  However, 
additional  data  analysis  required 
revision  in  the  expected  life  for  the  two 
categories.  We  proposed  to  use  24  years 
expected  life  for  buildings  and  fixed 
equipment,  replacing  the  25-year 
estimate  used  last  year,  and  10  years 
expected  life  for  movable  equipment, 
replacing  the  7-year  estimate  used  last 
year.  The  efl'ect  of  these  changes  is  to 
include  fewer  historic  prices  for 
building  and  fixed  equipment  and  to 
include  more  historic  prices  for  movable 
equipment. 

•  We  continue  to  use  FY  1987  as  a 
base  year  for  the  QPI.  We  revised  the 
relative  expenditure  weights  for  each 
major  capital-related  expense  category 
to  reflect  mora  recent  data  analysis  and 
to  account  for  findings  in  the  1987 
Assets  and  Expenditure  Survey,  Bureau 
of  the  Census,  Department  of 
Commerce.  The  revised  relative  weights 
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reflect  our  best  estimates  of  the 
combined  capital-related  expenses  for 
hospital  ownwoperators  and  for  leasers 
of  capital  equipment  to  hoqiital  owner- 
operators.  Tlie  revised  estimates  allocate 
a  relative  weight  of  .6479  to 
depreciation,  .3305  to  interest,  and 
.0201  to  other  capital-related  expenses 
compared  to  .655,  .295  and  .050  for  the 
respective  categories  in  our  prior 
version.  Similarly,  we  adopted  relative 
internal  expenditure  weights  for 
depreciation  expense  of  .4694  for 
building  and  Bxed  equipment  and  .5306 
for  movable  equipment  compared  to 
.540  and  .460  for  the  respective 
categories  in  our  prior  version. 

•  In  our  original  proposal  for  the 
interest  section  of  the  CIPI  we  adopted 
a  number  of  assumptions  about  the 
input  price  proxies,  weights,  and  types 
of  and  expected  lives  for  debt 
instruments  that  we  have  revised  in  our 
more  recent  version,  hi  the  absence  of 
definitive  information  on  the  expected 
life  of  debt  instruments,  we  originally 
chose  an  average  20-year  life  for  loans 
on  building  and  fixed  equipment  and  an 
average  6-year  life  for  loans  on  movable 
equipment.  In  our  more  recent  version, 
we  proposed  to  use  the  same  expected 
life  for  loan  instruments  as  we  use  for 
expected  life  in  the  depreciation 
section,  24  years  for  building  and  fixed 


equipment  loans  and  11  years  for 
movable  equipment  loins.  These 
expected  Uves  are  proxies  for  actual 
loon  terms  and  may  be  improved  upon. 

•  In  our  original  verj  on  we  used  a 
mortgage  model  to  app-oximate  the 
changing  impact  of  old  debt  instruments 
on  current  interest  amounts  as  the  debt 
instruments  age  (that  is,  the  decline  in 
payments  for  interest  as  the  principal  is 
paid  off).  In  our  more  recent  version,  we 
proposed  to  use  a  serial  bond  model, 
rather  than  a  mortgage  model,  to 
approximate  these  efl^e:ts.  We  adopted 
the  bond  model  because  it  is  simpler, 
because  it  purportedly  applies  to  a  large 
proportion  of  hospital  debt,  and  because 
it  closely  simulates  the  interest  payment 
effects  for  both  bonds  end  mortgage 
financing.  Consistent  vfith  weighting  the 
historical  purchase  prices  of  capital 
assets,  we  now  use  a  proportional    . 
weight  for  each  year  that  reflects 
historic  patterns  of  acquiring  debt 
instruments.  A  representative  weighted 
mean  "price"  for  interest  costs  is 
computed  for  each  relevant  time  span. 
An  effect  of  this  change  is  to  give  more 
weight  to  interest  rate  changes  in  more 
recent  periods.  More  recent  principal 
amounts  are  larger  than  earlier  amounts 
because  both  the  quantity  of  real  capital 
financed  and  the  purct  ase  price  per 
unit  of  real  capital  (twL  components  of 


prindpel  amounts)  are  larger  in  recmt 
periods.  The  historic  weighting  method 
is  a  direct  consequence  of  our  definition 
of  interest  costs  and.  therefore,  is  a 
correct  procedure  by  definition. 

The  purpose  of  these  revisions  was  to 
adjust  weights  associated  within  the 
QPI  to  reflect  industry  experience  more 
accurately. 

^We  use  the  same  price  proxies  in  the 
May  26. 1993  version  that  we  described 
4n  rtie  September  1. 1992  Federal 
Register.  A  number  of  alternative  price 
proxies  have  been  brought  to  our  recent 
attention  but.  as  yet,  none  meet  the 
criteria  we  described  in  the  FY  1993 
final  rule.  Those  criteria  are:  the  price 
proxy  data  must  be  publicly  available:  it 
must  be  based  on  valid  sampling 
designs;  and  it  must  have  been  collected 
for  a  sufficiently  long  period  of  time  to 
ensure  stability  and  credibility.  We  will 
continue  to  study  possible  alternative 
price  proxies. 

We  applied  our  revised  methodology 
using  historical  price  proxy  changes 
through  1992  and  Data  Resources  Inc. 
(DRI)  price  proxy  projections  through 
1998  (Table  1).  The  effects  of  recent 
declines  in  interest  rates  and  in  the 
purchase  price  of  investment  goods  is 
apparent  in  the  historical  sections  of 
Table  1. 


Table  1 .— HCFA  Capttal  Inrjt  Price  Index  Percent  Changes,  Total  and  Components,  Fiscal  Years 

1985T01998 


Total  capital  relat- 
ed costs 

Depreciation  ex- 
pense 

interest  expense 

Ottier  capital  relat- 
ed costs 

Wstoht  (1 987)  

1.0000 

62 
4.3 
3.6 
3.7 
3.1 
23 
2.4 
1.6 

1.6 
1.9 
2.2 
2.3 
2.7 
2A 

0.6479 

5.9 
5.2 
4.7 
4.3 
4.0 
3.7 
3.3 

^6 

2.8 

2.8 
2.9 
2J 
3.0 

0.3305 

7.0 
2.4 
1.1 
2.4 
1.2 
0.9 
0.5 
-0.7 

-0.8 
0.2 
1.0 
1.1 
2.^ 
2J& 

0.0216 

RscalYear 
Historical: 

1985 

1986.......?. 

1967.. 

6.0 
5.5 
5.2 

liMfl 

4.8 

DKW  •••••••••••••••••••••••••«••••••••••■■•••••••■■••••••••••••••••••••••••••• 

1990 

1991  .~....................~ ~ 

4.5 

4.3 
4.0 

1992... 

Forecast 

1993 ~ 

1994  „ 

3.8 

3.7 
3.6 

l99%#   •••••••••••••••••••••••••••••••••••♦•••••••••••••••••••••••••■•••"•••••••• 

1 996 ...» 

1997 --     ».             .    .    

1998....    .   ..    -... 

3.5 
3.5 
3.5 
3.5 

Source:  Hadtt  Care  Rnandng  AdrnMstrallon. 
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The  deceleration  in  price  increases 
associated  with  depreciation  amounts 
indicates  more  rapid  deceleration  for 
movable  equipment  than  for  building 
and  fixed  equipment  (Table  2).  a  trend 
that  we  attribute  to  the  older  purchase 
prices  captured  by  the  longer  expected 
life  built  into  the  building  and  fixed 
equipment  category. 

Table  2.— HCFA  Depreciation  Com- 
poNEKfT  OF  Capital  Input  Price 
Index,  Percent  Changes.  Total 
AND  Subcomponents,  Fiscal 
Years  1985  to  1998 


Table  2.— HCFA  Depreciation  Com- 
ponent OF  Capital  Input  Price 
Index,  Percent  Changes,  Total 
AND  Subcomponents,  Fiscal 
Years  1985  to  1998— Continued 


Building 
and 

Movat)«e 

Total  de- 
preda- 
tion ex- 

fixed 
equip- 
ment de- 

equjp- 
ment  de- 
precia- 

pense 

precta- 
tion  ex- 
pense 

tion  ex- 
pense 

Weight 
(1987)  

.6479 

.3041 

.3438 

TABLE  2.— HCFA  Depreciation  Com- 
ponent OF  Capital  Input  Price 
Index,  Percent  Changes,  Total 
AND  Subcomponents,  Fiscal 
Years  1985  to  199&— Continued 


Building 

and 

Movable 

Total  de- 

fUed 

equip- 

predch 

equip- 

ment de- 

tion  ex- 

ment de- 

preda- 

pense 

preda- 

tion  ex- 

tion ex- 

pense 

pense 

Fiscal  Year 

Historical: 

1985  .... 

5.9 

6.0 

5.7 

1986  .... 

5.2 

5.5 

4.9 

1987  .... 

4.7 

5.2 

4.3 

1988  .... 

4.3 

4.8 

3.9 

1989  .... 

4.0 

4.5 

3.6 

1990  .... 

3.7 

4.3 

3.2 

1991  .... 

3.3 

4.0 

2.7 

1992  .... 

2.6 

3.8 

1.6 

Forecast: 

1993  .... 

2.8 

3.7 

2.0 

1994  .... 

2.8 

3.6 

2.0 

1995  .... 

2.8 

3.5 

22 

1996  .... 

2.9 

3.5 

2.3 

1997  .... 

2.9 

35 

2.4 

Building 

and 

Movable 

Total  de- 

fixed 

equip- 

preda- 

equip- 

ment de- 

tion  ex- 

ment  de- 

precta- 

pense 

precta- 

tion  ex- 

tioo ex- 

pense 

pense 

1998  .... 

3.0 

3.5 

2.5 

Source:         Health 
Administration 


Care        Financing 


The  effects  of  recent  declines  in 
interest  rates  were  a  major  factor  in  the 
decelerating  price  associated  with 
interest  costs  (Table  3).  To  obtain  the 
total  interest-related  price  change  for 
each  major  asset  category  in  Table  3,  we 
multiplied  the  ratio  changes  in  interest 
rates  and  purchase  prices  and  converted 
the  product  to  the  percentage  changes 
shown  in  the  table. 


Table  3.— HCFA  Interest  Component  of  Capital  Input  Price  Index.  Percent  Changes 

[Total  and  Subcomponents.  Fiscal  Years  1985  to  1998] 


Total 

Building  and  fixed  equipment 

Movable  equipment 

Interest 

price 

change 

Interest 

price 

cnange 

Interest  rate 
change 

Purchase 

jrica 
cnange 

Interest 
change 

Interest  rate 
change 

Purchase 

price 

change 

Weioht  (1987)  

0.3305 

7.0 
2.4 
1.1 
2.4 
1.2 
0.9 
0.5 
-0.7 

-0.8 
0.2 
1.0 
1.1 
2.1 
2.5 

0.2393 

7.7 
3.5 
2.3 
3.3 
2.1 
1.6 
1.1 
0.4 

-0.1 
0.6 
1.1 
1.1 
1.9 
2.3 

1.5 
-1.9 
-2.7 
-1.5 
-2.3 
-2.5 
-2.7 
-3.3 

-3.7 
-2.9 
-2.3 
-2.3 
-1.5 
-1.1 

6.0 
5.5 
52 
4.8 
4.5 
4.3 
4.0 
3.8 

3.7 
3.6 
3.5 
3.5 
3.5 
3.5 

0.0912 

5.1 
-0.7 
-1.9 
-0.1 
-1.2 
-1.1 
-1.2 
-3.3 

-2.6 
-0.8 
0.7 
1.0 
2.4 
2.9 

-0.5 
-5.3 
-6.0 
-3.8 
-4.7 
-4.1 
-3.8 
-4.8 

-4.5 
-2.8 
-1.5 
-1.3 
0.0 
0.4 

Fiscal  Year 
Historical: 

5.7 

1 986 

4.9 

1987 

4.3 

1968 

3.9 

1989 

3.6 

1 990 

3.2 

1991  

2.7 

1 992 

1.6 

Forecast 

1993 „ 

2.0 
2.0 

1995 

2.2 

1 996 

2.3 

1 997 

2.4 

1998 .: 

2.5 

C.*ProPAC  Recommendation  for 
Updating  the  Capital  Prospective 
Payment  System  Federal  Rate 

Pro? AC  recommends  the  use  of  an 
update  framework  based  on  the  premise 
that  capital  prospective  payments  are 
for  future  capital  purchases.  The 
Pro? AC  update  framework  includes  a 
capital  market  basket  component  that 
measures  1-year  changes  in  the 
purchase  prices  of  a  fixed  basket  of 


capital  goods  purchased  by  hospitals. 
The  ProPAC  framework  also  includes 
several  policy  adjustment  factors.  A 
forecast  error  correction  factor  adjusts 
payment  rates  so  that  the  effects  of  past 
errors  are  not  perpetuated.  A  financing 
policy  adjustment  accounts  for  the 
effects  of  substantial  deviations  from 
long-term  trends  in  interest  rates  on 
hospital  capital  costs.  The  capital 
update  framework  also  includes 
adjustments  for  scientific  and 


technological  advances,  productivity, 
and  case-mix  change  similar  to  those 
employed  in  the  ProPAC  operating 
update  framework. 

Comment:  In  its  comment  on  the 
version  of  the  update  framework  that 
appeared  in  the  May  26. 1993  Federal 
Register,  ProPAC  agreed  that  both  the 
ProPAC  and  HCFA  update  frameworks 
have  the  same  goal — to  ensure  a  flow  of 
resources  that  will  allow  for  the  efficient 
and  effective  care  of  Medicare  patients. 
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ProPAC  also  noted  our  observation  (58 
FR  30447)  that  there  is  a  fundamental 
difference  between  the  two  frameworks. 
ProPAC  believes  that  a  prospective 
update  should  provide  Medicare 
payments  that  are  reflective  of  future 
capital  prices  rather  than  historical 
values,  as  in  HCFA's  model  framework. 
ProPAC  notes  that  HCFA  bases  its 
model  on  an  Interpretation  of  current 
law.  ProPAC  further  states  that  its 
update  methodology  is  fully  consistent 
with  the  Medicare  statute. 

Response:  A  significant  philosophical 
difference  persists  between  the  ProPAC 
and  HCFA  frameworks.  ProPAC's 
framework  is  based  on  the  premise  that 
capital  prospective  payments  are  for 
future  capital  purchases.  Thus, 
ProPAC's  proposed  capital  market 
basket  reflects  the  projected  increase  in 
the  purchase  price  of  capital  goods  from 
one  year  to  the  next.  To  put  it  another 
way,  the  maiket  basket  under  the 
ProPAC  framework  reflects  the  price  of 
replacing  current  capital  stock  at  future 
prices. 

HCFA's  framework  is  based  on  the 
premise  that  capital  prospective 
payments  are  for  hospitals'  future 
capital-related  expenses  rather  than  for 
future  capital-related  purchases.  That  is, 
HCFA's  framework  addresses  the 
expenses  associated  with  hospitals' 
given  stock  of  capital  in  a  particular 
fiscal  year;  ProPAC's  framework  ignores 
hospitals'  present  stock  of  capital  and 
focuses  on  costs  of  capital  purchases 
that  hospitals  will  matce  in  a  particular 
fiscal  year. 

We  continue  to  believe  that  the  HCFA 
model  framework  is  more  consistent 
with  the  statutory  intent,  with  Medicare 
program  precedent,  and  with  the 
mediodology  by  which  the  Federal 
capital  rate  was  originally  developed. 
Section  1886(g)(1)(A)  of  the  Act 
provides  that  "•  •  •  instead  of  any 
amounts  that  are  otherwise  payable 
\mder  this  title  with  respect  to  the 
reasonable  costs  of  *  *  *  hospitals  for 
capital-related  costs  of  inpatient 
hospital  services,  the  Secretary  shall 
•  *  •  provide  for  payment  for  such 
costs  in  accordance  with  a  prospective 
payment  system*  *  *".  (Emphasis 
added.)  This  section  of  the  Act  further 
provides  that  the  term  "capitai-related 
costs"  has  the  meaning  given  to  the  term 
by  the  Secretary  as  of  September  30, 
1987.  In  the  Medicare  program,  the  term 
"capital-related  costs"  has  always 
included  the  historical  or  accounting 
costs  for  capital,  that  is,  net 
depreciation,  as  well  as  interest,  taxes, 
insurance,  and  leases  on  depreciable 
assets. 

ProPAC  points  out  that  the  statute 
requires  the  Secretary  to  provide  for 


"payment"  (not  reimbursement)  of 
capital-related  costs.  It  is  true  that  the 
term  "payment"  is  not  as  restrictive  as 
"reimbursement."  Unlike 
"reimbursement."  the  term  "payment" 
does  not  necessarily  require  strict 
correlation  between  the  amount  of 
payment  and  the  costs  incurred  in 
providing  services.  Nevertheless,  the 
statute  does  state  that  the  "payment"  is 
"for"  capital-related  costs,  thus  Unking 
the  payment  to  those  costs.  Accordingly, 
the  Federal  capital  rate  was  originally 
developed  on  the  basis  of  the  FY  1989 
national  average  Medi  ::are  inpatient 
capital-related  cost  pe-  case.  To 
maintain  consistency,  we  believe  that 
the  update  should  alsc  be  based  on 
projected  changes  in  the  historical  costs 
of  capital. 

It  is  important  to  note  that  the  HCFA 
update  methodology  is  not  based  solely 
on  an  interpretation  of  the  statute.  Even 
if  we  could  agree  that  the  ProPAC  and 
HCFA  approaches  are  equally  consistent 
with  the  statute  and  with  program 
precedent,  we  would  prefer  the  HCFA 
methodology.  That  is  because  there  is  a 
sound  economic  reason  for  regarding 
the  ciurent  purchase  price  of  capital 
assets  alone  as  an  inac  equate  measure  of 
the  price  of  capital.  The  crucial 
distinguishing  feature  of  capital  assets  is 
that  they  are  consumed  over  time. 
Normal  accounting  rules  recognize  this 
feature  of  capital  assets  by  prorating  the 
expense  of  capital  acquisitions  over 
more  than  one  time  period.  An  expense 
(the  product  of  price  and  quantity) 
prorated  over  more  than  one  time  period 
carries  an  implicit  price  factor  into 
future  periods  that  must  be  accoimted 
for  in  any  capital  input  price  index. 
Consideration  of  the  costs  for  all  capital 
currently  in  use  for  patient  care,  not  just 
the  costs  for  current  apital  purchases, 
is  necessary  for  this  purpose.  We  do  not 
believe  that  the  ProPAC  index 
adequately  captures  th  is  aspect  of 
changes  in  capital  input  prices. 

Another  way  to  und3rstand  the 
difference  between  the  HCFA  and 
ProPAC  approaches,  aid  our  basis  for 
rejecting  the  ProPAC  approach,  is  in 
terms  of  the  estimates  ieveloped  by 
HCFA  and  the  Bureau  Df  Economic 
Analysis  (BEA),  Depar  ment  of 
Commerce.  HCFA  and  the  BEA 
periodically  estimate  b  ospital 
consumption  expendit  ares  and  hospital 
investment  expenditures.  Hospital 
consumption  expendit  ires  include 
expenses  for  labor,  cap  tal  consumption 
allowances  for  deprecii  tion  and  other 
expenses  including  cap  ital  related 
interest,  other  capital  n  lated  expenses 
for  taxes  and  insurance  and  othiar  non- 
capital related  expense  i.  Hospital 
investment  expendituns  represent 


current  year  total  outlays  for  new  capital 
purchases  (before  amortization  and 
depreciation  allocation).  These  outlays 
derive  from  new  debt  or  from  equity 
financing.  Current  hospital  investment 
outlays  therefore  generate  future  capital- 
related  expenses  for  depreciation  and 
future  interest  payments  for  debt  but  are 
relevant  to  current  capital  related 
expenses  only  insofar  as  a  portion  of 
incurred  expenses  for  depreciation  and 
interest  applicable  to  current  capital 
purchases  is  prorated  to  the  ciurent 
year. 

HCFA  proposes  to  create  a  capital 
input  price  index  that  relates  to 
consumption  expenditures  rather  than 
investment  expenditiues.  HCFA's 
proposal  thus  is  consistent  with  the 
input  price  index  historically  applied  to 
update  factors  under  the  operating-PPS 
system.  The  HCFA  operating-PPS  Input 
Price  Index  and  the  HCFA  OPI  are  each 
designed  to  address  the  input  price 
aspects  of  rates  of  change  in  the 
Medicare  expenditure  portion  of  these 
hospital  consumption  expenditures. 

The  ProPAC  approach,  however, 
confuses  prorated  capital  related 
expenses  incurred  by  hospitals  for  past 
capital  purchases  (the  capital  portion  of 
hospital  annual  consumption 
expenditures)  with  current  outlays  for 
capital  investments  made  by  hospitals 
before  pro-ration  to  annual  expense 
amounts  using  Medicare  cost  principles 
(hospital  investment  expenditures). 
ProPAC  proposes  to  apply  a  capital 
input  price  index  based  only  on  prices 
and  appropriate  interest  rates  for  current 
investment  expenditures  rather  than  for 
pro-rated  capital-related  expenses  for  all 
capital  purchases,  past  and  present. 
Thus,  ProPAC  proposes  to  continue  the 
operating  input  price  index  related  to 
consumption  expenditures,  but  to  create 
a  capital  input  price  index  related  to 
investment  expenditures.  In  contrast, 
the  HCFA  approach  provides 
consistency  with  the  existing  operating- 
PPS  input  price  index. 

D.  Other  Comments 

Comment:  Two  commenters 
supported  HCFA's  decision  to  include 
leasing  costs  in  the  CIPI.  The 
commenters  noted  that  leasing 
represents  an  important  management 
tool  in  controlling  costs  while  staying 
abreast  of  design  advances. 

Response:  We  continue  to  believe  that 
changes  in  leasing  costs  should  be 
reflected  in  the  OPI.  Including  such 
costs  in  the  OPI  is  a  direct  result  of 
basing  the  OPI  on  the  change  in  capital- 
related  expenses,  rather  than  on  the 
annual  change  in  capital  purchase 
prices,  as  in  the  ProPAC  index. 


1 
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Continent:  One  comnwpter  disagreed 
with  PraPAC's  recomnModed 
frunework  which  ignore*  •  hospital's 
present  stoJc  of  capital  and  fociues  only 
GO  the  coats  of  capital  purchases  that 
hospitals  will  make  in  a  particular  3fesr. 
The  conunenter  contended  that  the 
ProPAC  approach  does  not  take  into 
account  all  the  expenses  associated  with 
the  on-going  cost  of  capital  assets. 

Response:  As  discussed  ahove.  wre 
agree  writh  this  comment 

Comment:  One  conunenter  observed 
that  capital  rentals  differ  from  capital 
leases.  The  conunenter  observed  that 
lessees  are  required  to  keep  leesed 
equipment  for  the  duration  of  a  lease 
whether  or  not  it  continues  to  be 
needed,  but  that  rentals  have  no  specific 
term  and,  therefore,  the  equipment  can 
be  returned  if  it  is  no  longer  needed. 
The  commenter  suggested  that  renting 
may  provide  more  efficient  use  of 
capital  resources  under  some 
circumstances  and  should  be  recognized 
separately  <  n  the  QPL 

Hesponi,!!:  We  are  seeking  information 
to  demonstrate  what  proportions  of  total 
capital-related  expenses  relate  to  leases 
and  to  rentals,  and  whether 
distinguishing  leases  and  rentals  would 
result  in  a  material  difference  in  the 
rates  of  change  in  the  CiPI. 

Conunent:  Two  commentera  objected 
to  HCFA's  proposal  to  increase  the 
expected  life  of  movable  equipment 
from  7  years  to  10  years  in  the  QPL  The 
commenters  suggested  that  this  change 
may  assume  a  slower  rate  of 
technological  change  than  may  be 
reasonable. 

Response:  We  derive  the  expected  Ufa 
of  movable  equipment  from  Medicare 
cost  reports  by  dividing  the  balance 
sheet  book  value  for  movable  equipment 
by  the  current  year  depreciation 
amount  Information  currently  available 
from  Med'>-are  cost  reports  for  recent 
years  indi..ate  that  the  expected  life  for 
movable  equipment  tends  to  be 
approximately  10  years.  Recent 
instructions  for  improved  reporting  of 
capital-related  expenses  on  the 
Medicare  cost  report  may  suggest  a 
different  expected  life  for  movable 
equipment.  We  will  incorporate  any 
changes  dictated  by  the  data. 

III.  Case-Wx  Adjustment  and 
Ad/ustment  for  Forecast  Error 

The  case-mix  Index  (CMI)  is  the 
measure  of  the  average  DRC  weight  for 
cases  paid  tmder  the  prospective 
payment  system.  Because  the  DRG 
weight  determines  the  prospective  . 
payment  for  each  case,  any  percentage 
increase  in  the  CMI  cx)rreeponds  to  an 
equal  percentage  increase  in  hospital 
payments. 


The  case-mix  index  can  change  for 
any  of  several  reasons;  because  the 
average  resource  use  of  Medicare 
patients  changes  ("real"  case-mix 
change),  because  chuiges  in  hospital 
coding  of  patient  records  resoh  in 
higher  weight  DRG  assignments 
("coding  effects"),  and  because  the 
annual  DiTC  reclassification  and 
recalibration  changes  may  not  be  budget 
neutral  ("reclassification  effect").  In  the 
revised  update  fiwnework  for  the 
prospective  payment  system  for 
operating  costs,  we  adjust  the  update 
upwards  to  allow  for  real  case-mix 
change,  but  remove  the  effects  of  coding 
changes  on  the  case-mix  index.  We  also 
remove  the  effect  on  total  payments  of 
prior  changes  to  the  DRG  classifications 
and  relative  weights,  in  order  to  retain 
budget  neutrahty  for  all  CMI-reiated 
changes  other  than  patient  severity  (for 
example,  we  adjust  for  the  effects  of  the 
FY  1992  DRG  reclassification  and 
recalibration  as  part  of  our  FY  1994 
update  recommendation).  The  operating 
adjustment  consists  of  a  reduction  for 
total  observed  case-mix  change,  an 
increase  for  the  portion  of  case-mix 
change  that  we  determine  is  due  to  real 
case-mix  dtange  rather  than  coding 
modifications,  and  an  adjustment  for  the 
effect  of  prior  DRG  reclassification  and 
recalibration  changes.  We  proposed  to 
adopt  this  CMI  adjustment  as  well  in  the 
capital  update  framework. 

We  received  no  comments  on  the 
proposed  CMI  adjustment. 

The  revised  operating  update 
framework  contains  an  adjustment  for 
forecast  error.  The  input  price  index 
forecast  is  based  on  historical  trmids 
and  relationships  ascertainable  at  the 
time  the  update  (actor  is  established  for 
the  following  year.  In  any  given  year 
there  can  be  unanticipated  price 
fluctuations  that  can  result  in 
differences  between  the  actual  increase 
in  prices  faced  by  hospitals  and  the 
forecast  used  in  calculating  the  update 
factors.  We  continue  to  believe  thist  the 
capital  update  framework  should 
include  a  forecast  error  adjustment 
factor.  In  setting  a  prospective  payment 
rate  under  the  proi>osed  framework,  we 
would  make  an  adjustment  for  forecast 
error  only  if  our  estimate  of  the  capital 
input  price  index  rate  of  increase  for 
any  year  is  off  by  0.25  percentage  points 
or  more.  There  is  a  2-year  lag  between 
the  forecast  and  the  measurement  of  the 
forecast  error.  Thus,  for  example,  we 
would  adjust  for  a  forecast  error  made 
in  FY  1996  through  an  adjustment  to  the 
FY  1998  update. 

We  received  no  comments  on  the 
proposed  forecasting  error  adjustment. 


IV.  Policy  Adjustment  Factors 

The  capital  input  price  index 
measures  the  pure  price  changes 
associated  with  changes  in  capital- 
related  costs  (prices  X  "quantities").  The 
composition  of  capital-related  costs  is 
maintained  at  base-year  1087 
proportions  in  the  capital  input  price 
index.  We  would  address  appropriate 
changes  in  the  amount  and  composition 
of  capital  stodc  through  the  policy 
adjustment  factors. 

The  revised  update  fr^ntework  for  the 
prospective  payment  system  (or 
operating  costs  includes  factors 
designed  to  adjust  the  input  price  index 
rate  of  increase  for  policy 
considerations.  Under  the  revised 
operating  framework,  we  adjust  for 
service  productivity  (the  efficiency  with 
which  providers  produce  individual 
services  such  as  laboratory  tests  and 
diagnostic  procedures)  and  intensity 
(the  amount  of  services  used  to  produce 
a  discharge).  The  service  productivity 
factor  for  the  operating  update 
frameworic  reflects  a  forwrard-looking 
adjustment  for  the  changes  that 
hospitals  can  be  expected  to  make  in 
.service-level  productivity  during  the 
year.  A  hospital  retains  any  productivity 
increases  above  the  average. 

The  intensity  factor  for  the  operating 
update  framework  reflects  bow  hospital 
services  are  utilized  to  produce  the  final 
product — the  discharge.  This 
component  accounts  for  changes  in  the 
use  of  quality-enhancing  services, 
changes  in  within-DRG  severity,  and 
expected  modification  of  practice 
patterns  to  remove  cost-Ineffective 
services.  We  originally  proposed  that 
the  intensity  adjustment  fector  in  the 
revised  operating-PPS  framework  be 
adopted  in  the  capital  update 
framework.  That  factor  remains  a  part  of 
our  developing  framework.  Under  the 
revised  operating  update  framework,  we 
calculate  case-mix  constant  intensity  as 
the  change  in  total  charges  per 
admission,  adjusted  for  price  level 
changes  (the  CPI  hospital  component) 
and  dianges  in  real  case  mix.  The  use 
of  total  charges  in  the  calculation  of  the 
proposed  intensity  factor  makes  it  a 
total  intensity  factor,  that  is,  chaiges  for 
capital  services  are  already  built  into  the 
calculation  of  the  factor.  We  can 
therefore  incorporate  the  proposed 
intensity  adjustment  from  the  operating 
update  framework  into  the  capital 
update  fitimeworii.  In  the  absence  of 
reliable  estimates  of  the  proportions  of 
the  overall  annual  intensity  increases 
that  are  due,  respectively,  to  Ineffective 
practice  patterns  and  to  the  combination 
of  quality-enhancing  new  technologies 
and  within-DRG  complexity,  we 
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proposed  to  assume,  as  in  the  revised 
operating  update  framework,  that  one- 
half  of  the  annual  increase  is  due  to 
each  of  these  factors.  The  capital  update 
framework  would  thus  provide  an  add- 
on to  the  input  price  index  rate  of 
increase  of  one-half  of  the  estimated 
annual  increase  in  intensity  to  allow  for 
within-DRG  severity  increases  and  the 
adoption  of  quality -enhancing 
technology. 

In  our  previous  discussions  of  an 
efficiency  adjustment,  we  suggested  that 
the  adjustment  should  take  into  account 
two  considerations.  One  is  that  capital 
inputs,  unlike  operating  inputs,  are 
generally  fixed  in  the  short  run.  The 
productivity  target  in  the  revised 
operating  framework  operates  on  a 
short-term,  year-to-year  basis.  Targets 
for  capital  efficiency  and  cost- 
efi'ectiveness,  however,  must  operate  on 
a  longer  term  basis.  The  other 
consideration  is  that,  prior  to  the 
adoption  of  the  capital  prospective 
payment  system.  Medicare  payment 
policy  for  capital-related  costs,  as  well 
as  the  policies  of  other  payers,  did  not 
provide  sufficient  incentives  for 
efficient  and  cost-efiiective  capital 
spending.  As  a  result,  capital  costs  per 
case,  and  therefore  base  year 
prospective  capital  rates,  may  be  higher 
than  would  have  been  consistent  with 
capital  acqviisition  policy  in  more 
efficiency-oriented  markets.  A  guiding 
principle  in  devising  an  efficiency 


adjustment  is  therefore  ti  at  Medicare 
capital  prospective  paymant  rates 
should  not  provide  for  m  lintenance  of 
capital  in  excess  of  the  level  that  would 
be  produced  in  an  efficieicy-oriented 
competitive  market. 

As  a  preliminary  exam:  nation  of  this 
issue,  we  analyzed  the  change  in  actual 
Medicare  capital  cost  per  case  for  FYs 
1986-1991  in  relation  to  he  change  in 
the  capital  input  pri::e  index  (which 
accounts  for  change  in  thi  input  prices 
for  capital-related  costs),  ind  the  other 
adjustment  factors  that  w )  were  then 
proposing  to  include  in  tl  e  framework, 
that  is,  the  increase  :n  real  case  mix,  and 
the  increase  in  intensity  cue  to  quality- 
enhancing  technological  change  and 
within-DRG  complexity.  We  found  rates 
of  increase  in  spending  per  case  that 
exceeded  the  rate  of  increase 
attributable  to  inflation  in  capital  input 
prices,  quality-enhancing  intensity 
increases,  and  real  case-nnix  growth. 

Economic  theory  suggests  that  an 
industry  with  a  guaranteed  return  on 
capital  (such  as  the  lospital  industry 
prior  to  prospective  paym9nt  for  capital- 
related  costs)  would  have  3  tendency  to 
be  overly  capitalized  relative  to  more 
competitive  industries.  This  is  because 
the  incentive  for  firms  in  such  an 
industry  is  to  compete  on  'he  basis  of 
more  capital-intensive  production 
processes  than  firms  in  other  industries. 
As  a  result,  capital  costs  per  case,  and 
therefore  base  year  prospective  capital 


rates,  may  be  higher  than  would  have 
been  consistent  with  capital  acquisition 
poUcy  in  more  efficiency-oriented 
competitive  markets. 

Our  analysis  was  designed  to  examine 
whether  hospitals  had  in  fact  responded 
to  the  incentives  of  the  cost-based 
reimbursement  system  for  capital  by 
expanding  beyond  what  was  necessary 
for  efficient  and  cost-effective  delivery 
of  services.  The  analysis  confirmed  that 
volume  and  intensity  of  capital 
acquisition  for  outpaced  the  increase  in 
capital  input  prices  during  the  years 
between  the  implementation  of  the 
prospective  payment  system  Jpr 
operating  costs  and  the  introduction  of 
the  capital  prospective  payment  system. 
Even  accounting  for  real  CMI  increases 
and  increases  in  intensity  attributable  to 
cost-increasing  but  quality-enhancing 
new  technologies,  there  remains  a  large 
excess  of  capital-related  spending. 

The  following  tables  show  the  results 
of  our  most  recent  analysis,  based  on  the 
most  current  data  available  and  the  most 
recent  projections.  Difi^erences  between 
these  tables  and  the  tables  in  the  May 
26. 1993.  Federal  Register  are  due  to 
revised  figures  for  average  capital  cost 
per  case  increases,  based  on  the  most 
recent  data  and  projections.  Table  4 
shows  the  results  when  real  case-mix 
increase  is  assumed  to  be  1.0  percent 
annually.  T&ble  5  shows  the  results 
when  real  case-mix  increase  is  assumed 
to  be  1.4  percent  annually. 


Table  4.— Cumulative  Percentage  Change  in  Capital-Related  Cost  per  Case  Due  to  Inflation, 

Real  CMI,  and  Intensity,  1986-1991 


Year 


1986 

1987 

1988 

1990 ~ 

1991  ....» 

Cumulallve  (compounded) 


cipn 


4.3 
3.6 
3.7 
3.1 
2.8 
2.4 


Real 
CMI  2 


1.0 
1.0 
1.0 
1.0 
1.0 
1.0 


AHow- 
atile  in- 
tensi- 
ty' 


2.1 
2.5 
1.5 

0.5 
0.2 
0.1 


Result- 
ing in- 
crease 4 


7.6 
7.3 
6.3 
4.7 
4.0 
3.5 
38.2 


Percent 

char>ge 

cost/ 

cases 


19.9 
14.9 
7.3 
8.1 
6.4 
4.4 
77.5 


Residual* 


11.5 
7.1 
0.9 
3.3 
2.3 
0.8 

28.4 


1  Rguree  from  Table  1,  section  III. 

>  Asmming  that  real  CMI  increase  is  1 .0  percent  annually. 

aOne  half  of  obsenwd  intercity  increase,  as  determined  t>y  the  o(  the  joint  operating/capital  intensity  measure. 

4The  increase  attrfbutable  to  inflation,  real  CMI,  and  aNowabte  intensity,  calculated  as  the  product  of  the  rates  of  increase  of  those  factors  (that 
is.  1.043x1.01x1.021-1.076  for  1986). 

» Rguree  supplied  by  HCFA'8  Office  of  the  Actuary.  ,^    ,    ^  ,^, 

•  The  actual  increase  in  average  cost  per  case  divided  by  the  increase  attributabie  to  inflation,  real  CMI.  and  allowable  intensity  (that  is.  1.199/ 
1.075>1.115,«i  11.5  percent  residual  for  1986).  g 

Table  5.— Cumulative  Percentage  Change  in  Capital-Related  Cost  per  Case  Due  to  Inflation, 

Real  CMI,  and  Intensity,  1986-1991 


Year 


1986. 


apit 


4.3 


Real 
CMI> 


1.4 


A>ow- 

abiein- 

tansi- 

ty' 

1.9 


Result- 
ing in- 
crease* 

7.8 


Percent 

change 

cost/ 

case' 

19.9 


Residual* 


11.3 
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Table  5.— Cumulative  Percentage  Change  in  Capital-Related  Cost  per  Case  Due  to  Inflatkjn. 

Real  CMI.  and  Intensity,  1986-1991— Continued 


Year 


1987 „ „ 

1968 — 

1989 

1990 

Cumulaiv*  (oompoundad) 


apt' 


3.7 
3.1 
2.8 

2.4 


R«al 
CMI  2 


1.4 
1.4 
1.4 
1.4 
1.4 


Alovv- 

aUein- 

terw- 

ly3 


2.3 
1.3 
0.3 
0.0 
-0.1 


Resutt- 
ing  in- 
crease 4 


7.5 
6.5 
4.8 
4.2 
3.7 
399 


Percent 

change 

coeV 

cases 


14.9 
7J 
8.1 
6.4 
4.4 

775 


Residual' 


6.9 
0.7 
3.1 
2.1 
0.6 
26.9 


1  Rgures  are  from  Tabte  1.  section  III. 

?Ass(«ning  thai  real  CMI  Increase  is  1.4  percent  annuafty 

aQne  haN  ol  Mansity  increase  as  determined  t>y  the  methodolcigy  of  the  )oint  operatin^ycapltai  intensity  ineasure. 

4The  increase  attrHMtabie  to  inflation.  re«J  Clutt.  and  aOowatiie  intensity,  calculated  as  ttw  product  of  the  rates  of  inasase  of  those  factors  (that 
IS,  1,043x1  014x1.019-1.078  for  1986) 

»Rguf«e  supptod  by  HCFA's  Office  of  tt>e  Acn^ary. 

•The  act..  4  increase  in  average  cost  per  case  divided  by  the  Increase  attributable  to  inflalkin,  real  CMI.  and  aHowabie  intensity  (that  Is.  1. 
1.077>1. 113.  an  11.3  percent  residual  tor  1986. 


.199/ 


We  believe  that  the  long-nin 
adjustment  for  capital  efficiency  and 
cost-effectiveness  should  take  into 
account  the  efficiency  and  effectiveness 
of  the  capital  resources  present  in  the 
base  year  for  the  capital  prt)spective 
payment  system.  We  do  not  believe  that 
Medicare  capital  payment  rates  should 
provide  for  maintenance  of  capital  in 
excess  of  the  level  that  would  be 
produced  in  an  efficiency-oriented 
competitive  market.  The  capita! 
flfficiency  adjustment  should  be 
designed  to  give  hospitals  an  incentive 
to  reduce  inefficiency  and 
ineffectiveness  in  capital  resources. 

In  the  absence  of  another  approach, 
we  suggested  in  the  May  26, 1393 
proposed  rule  that  the  residual  analysis 
could  prov  !e  the  basis  for  a  capital 
efficiency  adjustment  (58  FR  30457).  To 
the  degree  that  base  year  rates  for  the 
capital  prospective  payment  system 
rtflect  costs  that  were  higher  than  those 
that  would  have  been  consistent  with 
capital  acquisition  policy  in  a  more 
efficiency-oriented  competitive  market, 
we  suggested  that  the  annual  update 
could  be  reduced  on  a  long-term  basis. 
Such  an  adjustment  would  not 
necessarily  imply  ihe  eventual  removal 
of  the  entire  residual  we  have  identified 
from  the  capital  update.  Rather,  we 
would  continue  to  study  the  data  in 
order  to  identify  the  proportion  of  the 
residual  that  should  be  employed  to 
reduce  the  update  and  the  rate  at  which 
the  adjustment  should  be  applied.  We 
would  also  take  into  account  the  7.4 
percent  reduction  to  the  standard 
Federal  rate  mandated  by  Public  Law 
1U3-66.  [V  I.  discuss  this  reduction  in 
section  V.C  of  the  preamble  to  this  final 
rule,  and  in  section  III.A  of  the 
addendum.)  As  we  have  previously 
noted,  QUI  eventual  goal  is  to  develop  a 
unified  update  framework  for  both  the 


capital  and  the  operating  prospective 
payment  system.  Such  a  framework  will 
require  a  total  factor  productivity 
measure.  While  we  work  to  develop  a 
unified  framework  incorporating  a  total 
factor  measure,  we  would  employ  the 
residual  analysis  as  the  basis  for  an 
adjustment  within  the  capital 
prospective  payment  system  update 
framework  to  encourage  a  gradual 
reduction  in  capital  stock  above  the 
level  required  for  efficient  and  cost- 
effective  care. 

Comment:  We  received  three 
comments  on  the  policy  adjustment 
factors  in  the  previous  model 
framework.  One  commenter 
recommended  that  an  add-on 
adjustment  for  new  technology  be 
included  In  the  framework.  Two 
commenters  disagreed  with  our 
approach  to  an  efficiency  adjustment. 
Specifically,  these  commenters  took 
issue  with  our  contention  that  Medicare 
capital  payment  rates  should  not 
provide  for  maintenance  of  capital  in 
excess  of  what  would  be  produced  in  an 
efficiency-oriented  competitive  market. 
The  commenters  argued  that  this 
approach  ignores  a  very  important 
difference  between  competitive  business 
practice  and  the  provision  of  hospital 
care.  Competitive  businesses  may 
choose  not  to  serve  customers  who  are 
unable  to  pay.  Community  hospitals 
cannot  choose  to  refuse  service  to  those 
who  cannot  pay.  The  commenters  urged 
HCFA  to  keep  this  fact  in  mind  in 
developing  the  update  framework. 

Response:  As  we  explained  above,  the 
methodology  for  developing  the 
intensity  adjustment  in  the  model 
frumework  already  accounts  for  the 
introduction  of  quality-enhancing  new 
technology.  We  therefore  do  not  believe 
that  a  separate  technology  adjustment  is 
necessary  or  appropriate. 


The  efficiency  adjustment  included  in 
the  previous  model  framework  was 
designed  to  be  an  interim  measure, 
pending  the  development  of  a  unified 
update  framework  tor  the  prospective 
payment  system  with  a  total  factor 
productivity  adjustment.  To  the  extent 
that  base  year  rates  for  the  capital 
prospective  payment  system  reflect 
costs  that  were  higher  than  those 
consistent  with  capital  acquisition 
policy  in  a  more  efficiency-oriented 
competitive  market,  we  suggested  that 
the  rate  might  be  reduced  on  a  long-run 
basis. 

It  is  not  clear  how  the  provision  of 
uncompensated  care  by  community 
hospitals  poses  an  objection  to  the 
efficiency  adjustment  in  the  model 
framework.  Certainly  the  provision  of 
uncompensated  care  does  not  account 
for  the  residual  uncovered  in  our 
analyses.  The  residual  measures  the 
excess  in  the  rate  of  change,  during  the 
years  immediately  prior  to  the 
implementation  of  the  prospective 
payment  system  for  capital-related 
costs,  in  Medicare  capital  cost  per  case 
over  what  can  be  accounted  for  by  the 
increase  in  real  case  mix  and  the 
increase  in  intensity  due  to  quality- 
enhancing  technological  change  and 
within-DRG  complexity.  During  the 
years  in  question,  Medicare  capital  costs 
were  reimbursed  at  a  fixed  percentage  of 
cost  (85  percent  of  cost  in  the  period 
just  prior  to  the  implementation  of  the 
capital  prospective  {tayment  system). 
Thus,  the  cost-ineffective  capital 
spending  patterns  suggested  by  the 
residual  analyses  in  no  way  result  from 
costs  for  uncompensated  care.  Rather, 
the  residual  suggests  that  the  hospital 
industry  may  have  responded  to  the 
incentives  of  the  cost-based 
reimbursement  system  for  Medicare 
capital  costs  by  expanding  beyond  what 
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was  necessary  for  efficient  and  cost- 
effective  delivery  of  services.  We  also  do 
not  believe  that  the  provision  of 
uncompensated  care  by  community 
hospitals  otherwise  provides  a  reason  to 
forego  an  adjustment  designed  to  correct 
for  excessive  costs  built  into  a  rate 
designed  for  payment  of  Medicare 
beneficiaries. 

Accordingly,  we  continue  to  believe 
that  an  efficiency  adjustment  should 
encourage  the  reduction  in  excess 
capital  stock  by  reducing  the  rate  over 


a  number  of  years.  The  residual  analysis 
would  provide  the  basis  for  the 
reduction,  although  we  would  no' 
necessarily  remove  all  the  residua  1.  We 
would  continue  to  study  the  data  in 
order  to  identify  the  proportion  of  the 
residual  that  should  be  employed  to 
reduce  the  update  and  the  rate  at  vhich 
the  adjustment  should  be  applied 

We  emphasize  again  that  this 
approach  to  a  capital  efficiency 
adjustment  represents  only  our  cvrrent 
thinking.  We  believe  that  further 


development  may  be  necessary  before 
such  an  efficiency  adjustment  is  ready 
for  use  as  part  of  the  update  framework. 
We  continue  to  welcome  suggestions  for 
improvement  of  the  adjustment  and  we 
remain  interested  in  considering 
suggestions  for  alternative  approaches. 
In  addition,  we  would  welcome 
information  on  the  possible  effects  of  an 
efficiency  adjustment  on  various 
segments  of  the  hospital  industry. 

(FR  Doc.  93-21026  Filed  8-31-93;  8:45  am) 
BHJJNG  COOe  4120-01-r 
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DEPARTMENT  OF  TRANSPORTATION 
Federal  Aviation  Administration 

14  CFR  Part  121 

[Oocltet  No.  24792;  Amendment  No.  121- 
234] 

RIN2120-AD76 

Protective  Breathing  Equiprttent 
Training 

AGENCY:  Federal  Aviation 
Administration  (FAA),  DOT. 
ACnON:  Final  rule. 

SUMMARY:  The  FAA  revises  the  current 
regulations  requiring  Part  121 
crewmembers  to  perform  an  approved 
firefighting  drill  using  protective 
breathing  equipment  (PBE).  The  current 
rule  requiring  training  of  Part  121 
crewmembers  in  the  use  of  protective 
breathing  equipment  (PBE)  requires  the 
use  of  the  PBE  while  fighting  an  actual 
fire.  This  final  rule  will  permit  air 
carriers  to  use  a  simulated  fire  during 
PBE  training  if  their  training  includes  an 
additional  firefighting  drill  with  an 
actual  fire.  This  action  was  prompted  by 
a  letter  from  the  Association  of  Flight 
Attendants  (AFA)  and  petitions  for 
exemption  ft'om  Pan  American  World 
Airways  {Pan  Am)  and  United  Airlines, 
Inc.  The  objective  of  the  amendment  is 
to  ensure  that  each  crewmember 
accomplishes  a  firefighting  drill  in 
which  the  crewmember  combats  an 
actual  fire  in  addition  to,  or  combined 
with,  a  PBE  drill. 
DATES:  This  final  rule  is  effective 
September  1, 1993. 
FOR  FURTHER  INFORMATION  CONTACT: 
Larry  Youngblut,  Project  Development 
Branch,  AFS-240,  Air  Transportation 
Division,  Flight  Standards  Service, 
304B,  Federal  Aviation  Administration, 
800  Independence  Avenue,  SW., 
Washington,  DC  20591,  telephone  (202) 
267-8096. 

SUPPLEMENTARY  INFORMATION: 

Availability  of  the  final  rule 

Any  person  may  obtain  a  copy  of  this 
amendment  by  submitting  a  request  to 
the  Federal  Aviation  Administration, 
Office  of  Public  Affairs,  Attention: 
Public  Inquiry  Center,  APA-430,  800 
Independence  Avenue  SW., 
Washington,  DC  20591,  or  by  calling 
(202)  267-3484.  Communications  must 
identify  the  amendment  number  of  this 
final  rule. 

Background 

The  requirement  for  Part  121 

crewmembers  to  perform  an  approved 
firefighting  drill  using  PBE  is  prescribed 


in  §  121.417(c){l)(i)  of  the  Federal 
Aviation  Regulations  (FAR).  The 
regulation  requires  that  each 
crewmember  perform  a  one-time, 
approved  firefighting  drill  with  an 
actual  fire  during  initial  training,  using 
at  least  one  type  of  installed  hand  fire 
extinguisher  appropriate  for  the  type  of 
fire  to  be  fought  and  the  type  of 
installed  PBE  required  by  §  121.337. 

On  May  26,  1987,  the  current 
requirement  was  issued  in  Amendment 
No.  121-193,  Protective  Breathing 
Equipment  (52  FR  20950;  June  3. 1987). 
The  amendment  was  based  on  National 
Transportation  Safety  Board  (NTSB) 
recommendations  and  on  information 
received  from  investigations  of 
accidents  in  which  smoke  and  noxious 
fumes  may  have  impeded  crewmembers 
fighting  cabin  fires.  In  addressing  these 
safety  concerns,  the  rule  included  a 
training  requirement  for  crewmembers 
to  perform  an  approved  firefighting 
drill,  fighting  an  actual  fire,  using  PBE. 

On  March  14,  1989,  the  FAA  issued 
Advisory  Circular  (AC)  121-31, 
Training  on  Protective  Breathing 
Equipment,  which  provided  guidance 
for  crewmember  training  using  PBE. 
This  AC  incorrectly  offered  two  options 
for  meeting  the  firefighting  drill 
requirements.  In  the  first  option,  a 
carrier  could  require  each  crewmember 
to  perform  a  firefighting  drill  by  fighting 
an  actual  fire  using  an  appropriate  fire 
extinguisher  while  wearing  PBE.  The 
second  option,  known  as  a  "split  drill," 
allowed  crewmembers  to  perform  the 
firefighting  drill  by  fighting  a  simulated 
fire  using  an  appropriate  fire 
extinguisher  while  wearing  PBE. 
However,  the  crewmember  was  required 
to  perform  an  additional  drill,  which 
did  not  have  to  include  the  use  of  PBE, 
but  which  had  to  include  the  fighting  of 
an  actual  fire  using  an  appropriate  fire 
extinguisher. 

The  FAA  received  a  number  of 
inquiries  about  the  recommended 
firefighting  drills  described  in  AC  121- 
31.  Action  Notice  8430.40,  Training  on 
Protective  Breathing  Equipment,  issued 
on  June  7, 1989,  also  allowed  the  split 
drill,  but  additionally  suggested  that  a 
carrier  could  use  simulation  for  both 
drills  if  the  training  had  been  approved 
by  the  Air  Transportation  Division.  In  a 
January  26, 1990.  letter  to  the  FAA,  AFA 
requested  enforcement  of 
§  121.417(c)(l)(i).  AFA's  letter  stated 
that  some  flight  attendant  trainees  are 
not  fighting  an  actual  fire  while  wearing 
PBE  in  the  firefighting  drill,  as  required 
by  the  regulation.  AFA  maintained  that 
several  carriers  are  not  in  compliance 
with  the  regulation  and  that  any 
deviation  from  the  requirements  should 


be  handled  through  the  exemption 
process. 

The  FAA,  in  response  to  AFA's  letter, 
stated  that  an  actual  fire  must  be  fought 
during  the  drill  required  by 
§  12l.417(c)(l)(i)  and  that  PBE  must  be 
worn  while  fighting  an  actual  fire  in  that 
drill.  Therefore,  any  carrier  who  is  not 
using  an  actual  fire  during  the  drill 
required  in  §  121.417(c)(l)(i)  is  not 
complying  with  the  regulation. 

United  Airlines.  Inc.,  filed  a  petition 
for  exemption  dated  September  17, 
1990.  The  petition  requested  exemption 
from  §  121.417(c)(l)(i)  in  order  to  permit 
the  one-time  firefighting  drill  to  be 
accomplished  using  "fire  simulation." 
The  petition  stated  that  the  use  of 
training  aids  was  not  evaluated  in  the 
preamble  to  Amendment  No.  121-193 
and  that  an  appropriate  course  of  action 
is  to  improve  training  aids  and  apply 
them  to  carefully  developed  training 
objectives.  The  petition  also  stated  that, 
with  the  exception  of  the  preamble 
language  of  Amendment  No.  121-193, 
the  language  of  the  final  rule  appears  to 
allow  a  firefighting  drill  using  simulated 
fires  instead  of  actual  fires.  In  addition, 
the  petitioner  expressed  environmental 
concerns  about  the  use  of  actual  fires, 
the  discharge  of  Halon  fire  extinguishers 
during  firefighting  training,  and  possible 
bans  or  restrictions  of  such  training 
imposed  by  pohtical  jurisdictions. 

Review  of  Industry  Practices 

An  FAA  review  of  Part  121  air  carrier 
firefighting  training  programs  disclosed 
that  more  than  one-half  of  all  of  part  121 
air  carrier  training  programs  require 
crewmembers  to  fight  an  actual  fire 
while  wearing  PBE  during  firefighting 
drills.  An  additional  one-fourth  of  the 
air  carrier  training  programs  require 
crewmembers  to  perform  two 
firefighting  drills — one  in  which  they 
fight  a  simulated  fire  while  wearing  PBE 
and  another  in  which  they  fight  an 
actual  fire  without  using  PBE.  The 
remaining  air  carrier  training  programs 
use  only  fire  simulation  in  their 
firefighting  and  PBE  drills  despite  an 
FAA  interpretation,  based  on  the 
preamble  to  Amendment  121-193  (52 
FR  20950),  that  an  actual  fire  must  be 
fought  during  initial  training. 

Notice  of  Proposed  Rulemaking  No. 
92-11 

On  August  14, 1992,  the  FAA 
proposed  in  Notice  No.  92-11  that  air 
carriers  be  allowed  to  separate  the 
training  required  by  §  121.417  into  two 
categories:  training  on  PBE  and  training 
on  firefighting  equipment.  The  FAA 
determined  that  simulated  training 
should  be  allowed  during  the  training 
on  PBE,  but  also  maintained  its 
longstanding  position  that  it  is  essential 
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longstanding  position  that  it  is  essential 
that  crewmembers  complete  a  one-time 
firefighting  drill  in  which  they  combat 
an  actual  fire  with  an  appropriate  fire 
extinguisher  as  a  part  of  training  on 
firefi^ting  equipment.  Thus,  the  notice 
proposed  to  allow  the  training  required 
under  §  121.417  to  be  accomplished  in 
two  drills  (a  PBE  drill  using  simulation 
and  a  firefighting  drill  using  an  actual 
fire)  or  one  drill  in  which  the 
crewmember  fights  an  actual  fire  while 
wearing  the  PBE  unit. 

Discussion  of  Comments 

The  FAA  received  eight  comments, 
including  two  late-filed  comments,  on 
the  proposed  rule. 

The  Association  of  Professional  Flight 
Attendants  (APFA)  comments  that  it 
supports  the  action  of  the  notice,  i.e., 
fighting  an  actual  fire  as  a  part  of  the 
required  drill;  however,  APFA  also 
beheves  that  the  "split  drill"  is  less 
effective.  APFA  states  that  flight 
attendants  who  have  actually  fought 
cabin  fires  have  expressed  a  concern 
that  the  removal  of  the  PBE  from  its 
container  was  much  more  difficult  and 
time  consuming  than  they  anticipated. 
APFA  recommends  that  a  PBE  drill  be 
defined  as  an  emergency  drill  in  which 
a  crewmember  demonstrates  the  proper 
removal  and  use  of  the  PBE,  and  that 
removal  be  emphasized  in  the  training. 

FAA  response:  The  FAA  has  issued 
guidance  to  Principal  Operations 
Inspectors  that  they  should  ensure  that 
their  assigned  air  carriers  have  FAA 
approved  training  courses  which 
replicate  the  forces  necessary  to  open 
the  pouches.  The  FAA  agrees  with 
APFA's  comment  and  believes  that  this 
improvement  in  training  will  have  the 
results  that  the  APFA  wants. 

The  Regional  AirUne  Association 
(RAA)  supports  the  proposal,  but  objects 
to  the  requirement  to  use  a  fire 
extinguisher  and  PBE  unit  identical  to 
that  installed  in  the  airplane  instead  of 
equivalent  extinguishers  and 
appropriate  PBE  training  devices.  The 
RAA  is  concerned  that  this  would  mean 
an  additional  training  drill  if  a  cabin 
crewmember  is  reassigned  to  an 
airplane  that  used  a  different  type  of  fire 
extinguisher.  The  Association  also  luges 
the  FAA  to  reword  the  final  rule  so  that 
substitutes  for  HALON  extinguishers 
may  be  used  in  order  to  avoid  damaging 
the  environment.  RAA  also  proposed 
that  the  compliance  date  be  no  sooner 
than  1  year  after  the  effective  date. 

FAA  response:  Simulated  PBE 
equipment,  i.e.,  a  training  hood,  is 
acceptable  if  it  is  approved  by  the 
principal  operations  inspector  (POI).  A 
training  hood  must  accurately  repUcate 
the  forces  necessary  to  open  the  pouch. 


Some  airlines  have  installed  PBE 
equipment  in  poaches  whicli  are 
stapled  and  therefore  are  dif  icult  to 
open.  When  this  is  the  case  it  is 
important  that  the  "training"  pouch 
simulate  the  forces  necessar'  to  open 
the  actual  equipment. 

While  it  is  important  that  sach 
crewmember  operate  the  fire 
extinguishers  that  are  instalhd  on  the 
airplane,  it  is  not  necessary  that 
installed  fire  extinguishers  ba  used  to 
actually  fight  the  fire.  The  intent  of  the 
rule  is  that  training  program.'; 
accomplish  the  training  obje::tives  of 
having  crewmembers  Imow  laow  to  use 
the  equipment  and  experien  .e  the 
psychological  aspects  of  fighting  a  real 
fire.  The  training  objective  o '  knowing 
how  to  use  a  fire  extinguisher  can  be 
met  by  having  each  crewmenber 
remove  the  fire  extinguisher  from 
stowage  and  dernonstrate  th(  proper 
operation.  The  benefit  of  experiencing 
the  psychological  efiect  of  ht  ing  faced 
with  an  actual  fire  and  havirg  to  control 
it  can  be  met  by  the  use  of  ot  ler 
extinguishing  agents.  To  incorporate 
this  concept  in  the  emendate  ry 
language,  definitions  for  sim  ilation 
devices  for  both  fire  extingui  shers  and 
PBE  units  are  ac  ded  to  the  definitions 
section  of  the  anendment. 

The  FAA  acknowledges  th  9  comment 
from  RAA  indicating  that  some 
certificate  holders  may  need  additional 
time  to  comply  Arith  the  reqvirement  to 
fight  an  actual  f  re.  The  FAA  will 
address  the  problems  of  thos  i  certificate 
holders  on  an  individual  has  s. 

The  Air  Transport  Associa  ion  (ATA) 
likewise  urges  the  use  of  "training 
hoods"  so  &at  air  Hues  are  able  to  avoid 
higher  costs  associated  with  ise  of 
actual  PBE  units.  ATA  also  notes  that 
the  FAA  issued  policy  staten  ents  that 
HALON  extinguishers  should  be 
avoided.  ATA  urges  that  lanj^uage  be 
added  which  clearly  specifier  the  use  of 
"other  extinguishing  agents"  for  aircraft 
where  HALON  extinguishers  are  used. 
ATA  states  that  it  continues  o  support 
United  Airlines'  petition  for  exemption 
to  permit  the  use  of  simulation  alone  for 
the  required  drill.  ATA  state;  that  it 
finds  FAA  inconsistent  in  primulgating 
the  Advanced  Qualification  I'rogram 
rule,  which  supports  innovation  and 
simulation  in  training,  while  at  the  same 
time  repudiating  those  goals  jy 
requiring  a  hve  fire  for  the  PUE  drill. 

Air  Wisconsin  also  urges  tlie  FAA  to 
allow  training  hoods  and  states  that  if 
carriers  are  required  to  use  tl  e  approved 
PBE  units  the  cost  would  be  ttaggering. 

An  individual  physician  comments 
that  the  reuse  of  PBE  imits  bj  different 
individuals  could  result  in  the 
transmission  of  disease,  particularly 
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hepatitis  and  tuberculosis.  This 
individual  urges  instead  that  the  FAA 
permit  the  use  of  training  devices  to 
preclude  imposing  an  unnecessary 
financial  burden  on  airlines. 

FAA  response:  The  FAA  approves  of 
the  use  of  "trainmg  hoods"  if  they 
properly  simulate  the  PBE  equipment 
that  is  installed  on  the  aircraft.  The  FAA 
believes  that  there  are  many  "training 
hoods"  available  which  do  this.  Most  of 
the  training  problems  which  have  been 
noted  have  concerned  the  opening  of 
the  pouch  which  houses  the  PBE.  It  is 
important  that  crewmembers  receive 
training  on  the  removal  of  the  PBE  from 
the  pouch  especially  when  the  pouch  is 
stapled  and  difficult  to  open. 

This  final  rule  allows  airlines  to  use 
extinguishing  materials  other  than 
HALON  during  the  actual  firefighting 
portion  of  the  PBE  drill.  Therefore, 
incorporating  the  phrase  "other 
extinguishing  agents"  is  unnecessary. 

The  FAA  does  not  believe  that 
requiring  crewmembers  to  experience 
the  psychological  effects  of  fighting  an 
actual  fire  is  in  conflict  with  the 
principles  of  the  Advanced 
Qualification  Program  rule.  The  training 
objectives  of  being  able  to  use  a  fire 
extinguisher  properly  and  to  correctly 
use  PBE  are  still  subject  to  innovation 
and  simulation.  The  FAA  believes  that 
by  allowing  the  "split  drill"  it  is 
encouraging  the  use  of  creativity  in 
simulation. 

The  Association  of  Flight  Attendants 
(AFA)  opposes  the  proposed  revision. 
AFA  quotes  one  attendant  who  states 
that  the  PBE  imit  makes  everything  look 
different  and  particularly  distorts  die 
appearance  of  the  fire.  This 
crewmember  found  it  beneficial  to  have 
experienced  how  the  mask  would  feel, 
how  the  fire  would  look,  and  how  the 
fire  would  respond  to  the  extinguisher 
while  wearing  the  mask.  Noting  that 
there  are  gradations  in  the 
sophistication  of  simulation,  AFA  urges 
the  FAA  to  define  the  quality  of  the 
actual  and  simulated  fires.  AFA  also 
encourages  that,  if  the  split  drill  is 
allowed,  the  FAA  require  for  those 
carriers  that  elect  to  use  it — (1)  recurrent 
training  every  24  months  to  reinforce 
the  actual  one-time  fire  experience,  and 
(2)  a  drill  that  includes  taking  the  PBE 
out  of  the  stowed  position,  donning  it. 
and  learning  the  indications  for  a  low  or 
depleted  oxygen  supply. 

FAA  response:  One  of  the  reasons  that 
the  FAA  has  decided  to  allow  the  split 
drill  is  to  provide  the  opportunity  for 
airlines  to  use  simulation  and 
innovation  during  fire  extinguisher 
training.  The  agency  agrees  that 
distortion  occurs  and  believes  that  this 
training  will  give  the  flight  attendant 
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experience  in  many  aspects  of 
distortion. 

The  FAA  is  aware  that  there  are  many 
types  and  grades  of  fires  which  are 
appropriate  to  the  fire  fighting  portion 
of  the  PBE  drill,  and  individual  POPs 
are  given  the  responsibility  of  approvirjg 
the  fire.  The  quality  of  fire  to  be  used 
in  this  training  is  contingent  on  the 
location  of  the  fire,  the  airline  facilities, 
and  local  ordinances.  It  would  be 
difficult  for  the  FAA  to  provide 
guidance  which  would  be  appropriate  to 
each  situation. 

The  FAA  will  continue  to  monitor  the 
PBE  drills  and  their  effectiveness,  and, 
if  it  believes  that  further  instructiwj 
should  be  provided  during  recurrent 
t'-.'iining.  it  will  make  this  a  requirement. 
The  present  requirement  in  §  121.417|b) 
(2),  "individual  instruction  in  the 
location,  function,  operation  of 
emergency  equipment  '   "   ""  should 
indicate  that  instniction  should  be  given 
on  PBE  during  the  emergency  training 
portion  of  an  air  carrier's  approved 
training  program. 

In  atldition,  §  121.417(c)(2)  requires. 
"Additional  emergency  drill 
requirements  to  be  accomplished  during 
i!iitial  training  and  once  each  24 
calendar  months  daring  recurrent 
training."  This  additional  training  in 
§  121.417lc){2)(i)(C)  includes  "Each  type 
of  emenjency  oxygen  system  to  include 
protective  breathing  equipment."  This 
means  that  a  drill  must  be  performed 
each  24  months  which  includes  the 
operation  of  PBE.  The  FAA  agrees  with 
AFA  that  this  drill  should  include 
removing  the  PBE  from  its  stowed 
position,  donning  it,  and  demonstrating 
knowledge  of  the  low  oxygen  indicators. 

The  FAA  does  not  believe  it  is 
recessary  to  expose  crewmembers  to  an 
actual  fire  every  24  months. 

The  Air  Line  Pilots  Association 
(ALPA)  opposes  the  proposed  revision, 
stating  that  PBE  training  should  be  as 
realistic  as  possible,  not  given  an 
artificial  separation  by  a  split  drill  that 
will  leave  crewmembers  with 
incorrp>te  training.  ALPA  states  that 
the  training  is  incomplete  because  if  a 
aewmember  had  to  actually  fight  a 
cabin  fire,  he  or  she  would  never  before 
have  used  the  PBE  a;id  firefighting 
equipment  together. 

FAA  response:  The  FAA  finds  that  the 
training  objectives  in  the  use  of  PBE  can 
be  met  through  either  the  two  separate 
drills  or  one  combined  drill.  The 
training  benefits  of  the  simulation  are 
different  from  the  psychological  benefit 
pf  experiencing  an  actual  fire.  For 
example,  locating  a  fire  in  a  seat 
cushion,  lavatory,  or  galley  would  be 
impracticable  to  duplicate  with  an 
actual  fire,  but  such  an  experience  has 


a  recognized  training  benefit,  hi 
addition,  the  FAA  recognizes  that 
although  not  all  firefighting  situations 
require  the  use  of  PBE,  they  usually 
require  the  use  of  a  fire  extinguisher. 
Therefore,  the  experience  of  fighting  an 
actual  fire  with  a  fire  extinguisher  has 
a  separate,  and  intrinsic,  benefit. 

Finally,  one  comment  was  received 
from  a  training  company,  wQich  had  no 
substantive  comments  on  the  NPRM. 

InicBt  of  the  Amendment 

Based  on  its  review  of  current 
industry  practices.  Pan  Am  and  United 
Airlines'  petitions  for  exemption,  and 
letters  from  AFA.  the  FAA  has 
reevaluated  the  requirements  of  the 
current  regulation  and  hereby  amends 
the  rule.  The  objective  of  the  current 
regulation  is  to  train  crewmembers  on 
the  use  of  PBE  and  firefighting 
equipment  available  on  aircraft  in 
which  they  are  assigned  duties.  This 
training  includes  the  activation  of  PBE 
and  fire  extinguishers  in  fighting  an 
actual  fire.  Currently,  crewmembers  are 
required  to  meet  these  training 
objectives  by  performing  an  approved 
firefighting  drill  in  which  they  fight  an 
actual  fire  vtdth  an  appropriate  fire 
extinguisher  while  vrearing  PBE.  The 
FAA  has  determined,  however,  that  air 
carriers  should  be  allowed  to  separate 
this  training  into  two  categories: 
training  on  PBE  and  training  on 
firefighting  equipment.  The  FAA  has 
also  determined  that  simulated  fires 
should  be  allowed  during  training  on 
PBE.  but  that  it  is  essential  that 
crewmembers  complete  a  one-time 
firefighting  drill  in  which  they  combat 
an  actual  fire  with  an  approved  fire 
extinguisher  as  a  part  of  training  on 
firefighting  equipment. 

Under  this  amendment,  air  carriers 
may  continue  to  combine  the  training 
on  PBE  and  firefighting  equipment 
training  into  one  drill  if  an  actual  fire  is 
used  during  the  training.  However,  if 
simulated  fires  are  used  during  PBE 
training,  each  crewraember  must 
complete  a  separate  firefighting  drill 
with  an  actual  fire  using  a  fire 
extinguisher.  Crewmembers  would  still 
be  required  to  have  knowledge  and  skill 
relating  to  firefighting  techniques  and 
the  operation  and  use  of  PBE.  as  well  as 
first-hand  knowledge  of  how  an  actual 
fire  reacts  to  a  fire  extinguisher. 

General  Discussion  of  the  Amendment 

Section  121.417 

Section  121.417(c)(l)(l)  requires 
crewmembers  to  combat  an  actual  or 
simulated  fire  using  at  least  one  type  of 
installed  hand  fire  extinguisher,  or 
approved  simulation  device, 


appropriate  for  the  type  of  fire,  while 
wearing  the  appropriate  type  of  FEE. 
This  requirement  is  designated  as  a  PBE 
drill,  and  it  emphasizes  the  correct  use 
of  PBE  in  a  firefighting  scenario.  The 
crewmember  perfonns  the  drill  by  using 
PBE  white  combatting  an  actual  or 
simulated  fire. 

The  FAA  acknowledges  the  training 
benefits  of  simulation  and  the  various 
firefighting  scenarios  that  may  be 
enacted  when  using  a  simulated  fire  in 
combination  with  a  n>ock-up  of  an 
aircraft  cabin,  galley,  oven,  lavatory,  or 
passenger  seat.  In  addition  to 
demonstrating  proper  operation  of  the 
emergency  firefighting  equipment, 
crewmembers  can  be  trained  in  proper 
crew  coordination,  communication,  and 
decision-making.  Many  major  air 
carriers  currently  conduct  PBE  training 
in  sophisticated  cabin  trainers  that  are 
equipped  with  various  types  of  devices 
that  simulate  smoke  and  fire.  The  FAA 
recognizes  that  training  with  simulated 
fires,  in  addition  to  a  fire  extinguishing 
drill  that  includes  an  actual  fire,  is 
beneficial  because  it  allows  various 
aircraft  firefighting  situations  to  be 
created  in  the  environments  in  which 
they  are  likely  to  take  place.  The  FAA 
also  recognizes  that  many  air  carriers 
may  choose  not  to  use  simulation.  These 
carriers  are  then  required  to  have  their 
crewmembers  perform  the  PBE  drill 
using  an  acttial  fire,  as  prescribed  by 
current  §  121.417(c)(l)(i).  In  such  a 
combined  dnU,  crewmembers  still 
demonstrate  the  proper  use  of  PBE  and 
fight  an  actual  fire  using  an  appropriate 
type  of  fire  extinguisher  wearing  PBE. 

Section  121.417(c)(l)(ii) 

This  new  paragraph  requires  air 
carriers  to  conduct  approved  firefighting 
drills  in  which  crewmembers  fight  an 
actual  fire  using  an  installed  hand  fire 
extinguisher  appropriate  for  the  type  of 
fire.  The  requirement  does  not  apply  to 
crewmembers  whose  PBE  drill  under 
§  121.417(c)(l)(i)  is  conducted  with  an 
actual  fire.  The  FAA  acknowledges  that 
the  firefighting  drill,  including  an  actual 
fire,  is  a  one-time  requirement; 
therefore,  if  a  crewmember  fights  an 
actual  fire  during  the  PBE  drill,  the 
crewmember  r>eed  not  perform  another 
drill  with  an  actual  fire.  Furthermore, 
crewmembers  are  not  required  to  fight 
an  actual  fire  in  the  additional  initial  or 
recurrent  training  drills  set  forth  in 
current  §  121.417(c)(2). 

This  added  section  emphasizes  the 
importance  of  firefighting  training  that 
includes  a  drill  in  which  a  crewmember 
fights  an  actual  fire.  The  psychological 
effect  of  facing  an  actual  fire  cam:ot  be 
achieved  through  simulation. 
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The  FAA's  primary  goal  in  revising 
these  requirements  is  to  clarify  and 
reinforce  the  present  requirement  that 
crewmembers  undergo  a  one-time 
training  drill  in  which  they  combat  an 
actual  fire.  This  was  stated  in  the 
preambles  to  Amendment  No.  121-193 
and  Amendment  121-220.  By 
permitting  air  carriers  to  allow 
crewmembers  to  perform  the  currently 
required  PBE  firefighting  drill  with  a 
simulated  fire,  the  FAA  would  allow  air 
carriers  additional  flexibility  in 
providing  quality  training  for  various 
types  of  situations. 

One  of  AFA's  primary  concerns  is  that 
there  are  crewmembers  working  in  the 
industry  who  have  not  fought  an  actual 
fire  in  training.  This  amendment 
modifies  the  current  requirement  by 
providing  an  alternative  to  the  current 
regulation.  However,  each  crewmember 
would  still  be  required  to  fight  an  actual 
fire  in  initial  training.  The  FAA 
recognizes  that,  although  not  all 
firefighting  situations  require  the  use  of 
PBE,  they  usually  require  the  use  of  a 
fire  extinguisher.  Therefore,  the  FAA 
believes  that  the  change  in  the  structure 
of  the  current  regulation  enhances 
firefighting  training  objectives. 

Section  121.417(d) 

Section  121.417(d)  will  require  any 
crewmember  who  serves  in  part  121 
operations  to  have  completed  the  PBE 
drill  and  the  firefighting  drill  in 
paragraphs  (c)(lKi)  or  (c)(l)(ii)  by  (insert 
effective  date  of  final  rule],  the  effective 
date  of  this  amendment.  The  FAA  has 
determined  that  this  will  allow 
sufficient  time  for  carriers  to  determine 
which  crewmembers  have  completed 
the  training  as  prescribed  by  this 
amendment.  If  it  has  not  been  given  in 
initial  training  it  will  be  necessary  for 
the  air  carrier  to  give  that  training  in 
recurrent  training  sessions  or  in 
specially  scheduled  sessions.  It  will  be 
necessary  for  air  carriers  to  schedule 
sessions  efficiently. 

This  section  also  contains  a  provision 
that  would  credit  crewmembers  who 
have  performed  the  PBE  and  firefighting 
drills  described  in  paragraphs  (c)(l)(i) 
and  (c)(l)(ii)  with  meeting  the 
requirements  of  the  regulation  if  the 
firefighting  training  and  PBE  training 
was  performed  after  May  26, 1987. 
However,  to  receive  credit,  the  carrier 
must  present  to  the  Director  of  Flight 
Standards  Service  information  or 
documentation  showing  that  the 
crewmember  accomplished  firefighting 
training  in  a  manner  that  would  meet 
the  requirements  of  the  amendment. 

The  May  26, 1987,  date  corresponds 
to  the  date  of  issuance  of  Amendment 
No.  121-193.  The  FAA  believes  that  it 


is  not  feasible  for  credit  to  be  given  for 
firefighting  drills  performed  prior  to 
May  26, 1987,  because  requirements  for 
firefighting  drills  involving  an  actual 
fire,  simulated  fire,  or  PBE  training  did 
not  exist  in  the  FAR  prior  to  that  date. 

Section  121.417(f)     ^ 

This  final  rule  amends  §  121.417(f)  by 
defining  the  terms  "actual  fire," 
"approved  fire  extinguisher," 
"approved  PBE  simulation  device." 
"observe."  "perform,"  "simulated  fire." 
"combats."  and  "PBE  drill"  to  this 
section.  For  the  purposes  of  this  final 
rule,  "actual  fire"  means  an  ignited 
combustible  ma*erial,  in  con  rolled 
conditions,  of  a  sufficient  magnitude 
and  duration  to  accomplish  the  training 
objectives  outlined  in  paragraphs 
(c)(l)(i)  and  (c)(-.)(ii)  of  the  nile.  The 
FAA  is  not  requiring  exact  d  mensions 
and  types  of  materials  to  be  i  sed  for 
actual  fires  in  the  firefighting^  drills.  To 
do  so  would  mean  that  crew-nembers 
might  have  to  b€  retrained  b(  cause  their 
previous  training  might  not  meet  these 
specific  requirements.  This  additional 
training  could  impose  an  additional  cost 
on  air  carriers. 

A  review  of  cvxrent  industry  practice 
shows  that  air  carriers  frequently 
contact  local  or  airport  fire  departments 
prior  to  conducting  any  type  of 
firefighting  training,  and,  in  some  cases, 
fire  department  personnel  are  present 
during  training.  Many  local  ire 
departments  provide  trainin  5  course 
outlines  on  the  use  of  small,  hand  fire 
extinguishers,  ard  they  also  typically 
provide  training  on  the  operation  of 
hand  fire  extinguishers  to  employees  of 
local  businesses  and  organizations. 
These  employee?  are  given  tie 
opportunity  to  e>tinguish  ar  actual  fire 
under  fire  department  supervision. 

Among  the  materials  used  by  fire 
departments  and  air  carriers  in  creating 
actual  fires  are  kerosene  or  c  iesel  fuel 
floating  on  water  in  a  metal  oan  or 
drum.  These  types  of  fires  aj  e  ignited 
outdoors  in  an  open  area.  Sc  me  air 
carriers  and  fire  department  >  have 
constructed  indoor  fire  rooms  or  fire 
pits  in  which  they  ignite  materials  such 
as  seat  cushions  and  use  exliaust  fans  to 
eliminate  smoke. 

The  amendment  defines  e  "simulated 
fire"  as  an  artific  al  duplica  ion  of  a  fire 
used  to  create  the  various  fi  'efighting 
situations  that  could  occur  )n  an 
aircraft.  Smoke  simulation  is  a 
component  of  thet  fire  simi;lation. 
Artificial  smoke  may  be  used  to 
simulate  smoke  coming  from  a  galley 
oven,  under  a  lavatory  dooi ,  or  imder  a 
passenger  seat. 

Under  the  amendment,  ":;ombats," 
used  in  this  context,  means  fighting  an 


actual  or  simulated  fire  until  such  fire 
is  extinguished.  In  the  case  of  a 
simulated  fire,  extinguishment  would  be 
determined  by  the  instructor. 

The  amendment  defines  "PBE  drill" 
as  an  emergency  drill  in  which  a 
crewmember  demonstrates  the  proper 
use  of  protective  breathing  equipment 
while  fighting  an  actual  or  simulated 
fire. 

The  FAA  plans  to  issue  an  AC  or 
Operations  Bulletin  providing 
additional  detailed  guidance  on  the  use 
of  PBE,  actual  fires,  and  adequate 
simulation  of  a  fire  The  guidance  will 
be  based  on  industry  practices  that 
experience  has  shown  to  be  adequate. 

Section  121.417(c)(l)(iii} 

Section  121.417(c)(l)(ii)  is 
redesignated  as  §  121.417(c)(l)(iii).  The 
emergency  evacuation  drill 
requirements  listed  in  this  section 
would  remain  unchanged. 

Paperwork  Reduction  Act 

Information  collection  requirements 
for  part  121  have  been  previously 
approved  by  the  Office  of  Management 
and  Budget  (0MB)  under  the  provisions 
of  the  Paperwork  Reduction  Act  of  1980 
(Pub.  L.  96-511)  and  have  been  assigned 
0MB  Control  Numbers  as  follows:  for 
Part  121.  OMB  Control  Number  2120- 
0008. 

Regulatory  Evaluation  Summary 

This  rule  is  not  a  major  rule  under 
Executive  Order  12291  but  is  a 
significant  rule  under  the  Department  of 
Transportation  Regulatory  Policies  and 
Procedures.  The  rule  will  impose  no 
costs  on  society  (aviation  industry', 
public,  or  government).  Also,  no 
quantifiable  benefits  are  derived  from 
the  rule. 

The  rule  will  impose  no  costs  because 
it  prescribes  neither  additional 
constraints  nor  requirements  on  the 
airlines.  The  amendment  simply 
responds  to  requests  by  the  industry  for 
clarification  of  PBE  requirements.  This 
rule  will  allow  Part  121  carriers  to 
choose  between  two  options  to  meet 
firefighting  training  requirements.  The 
rule  makes  clear  that  either  of  the  two 
options  is  sufficient  to  comply  with  the 
FAR.  Airlines  may  choose  the  least 
costly  of  these  options. 

Although  the  amendment  will  not 
place  additional  requirements  on  Part 
121  operators,  it  ensures  that  each 
crewmember  combats  an  actual  fire  in 
addition  to  or  in  combination  with  a 
PBE  drill  without  additional 
requirements.  Hence,  the  FAA  considers 
this  a  cost  beneficial  rule. 


C\ 
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Inlemationa]  Trade  Impact  Analysis 

This  rule  will  have  no  effect  on  the 
sale  of  foreign  products  or  services  in 
the  United  States.  The  rule  also  does  not 
affect  the  sale  of  United  States  products 
or  services  in  foreign  countries.  Hence. 
all  foreign  and  domestic  trade  will  be 
equally  unaffected  by  this  rule. 

Regulatory  Flexibility  Act 
Determination 

The  Regulatory  Flexibility  Act  of  1980 
fRFA)  ensures  that  government 
regulations  do  not  needlessly  and 
disproportionately  burden  small 
businesses.  The  RFA  requires  the  FAA 
to  review  each  rule  that  may  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities. 
This  amendment  will  not  impose 
additional  costs  at  all.  Hence,  the  rule 
will  not  impose  a  significant  cost  on  a 
substantial  number  of  small  entities. 

Objectives  of  and  Legal  Basis  of  the 
Rule 

The  objective  of  the  amendment, 
which  is  discussed  in  detail  in  the 
preamble  to  this  regulation,  is  to 
provide  an  increased  margin  of  safety 
against  the  hazards  of  in-flight  fires.  The 
legal  basis  of  the  proposal  comes  from 
sections  313(a),  (314)(a),  601  through 
610.  and  1102  of  the  Federal  Aviation 
Act  of  1958.  as  amended  (49  U.S.C  App 
1354(a),  1355,  1356,  1357,  1401,  1421 
through  1430. 1472. 1485.  and  1502);  49 
U.S.C.  106(g)  (Revised  Public  Law  97- 
449,  January  12,  1983). 

Good  Cause  Justification  for  Immediate 
Effective  Date 

This  amendment  is  being  made 
effective  immediately  becai^  delay 
could  have  an  immediate  impact  on 
training  of  crewmembers  and  ultimately 
upon  pa<;';enger  service  in  the  air  carrier 
industry. 

Accordingly,  I  find  that  good  cause 
exists  for  making  this  final  rule  effective 
immediately. 

Federalism  Implications 

The  amendment  will  not  have 
substantial  direct  effect  on  the  States,  on 
the  relationship  between  the  national 
government  and  the  States,  or  on  the 
distribution  of  power  and 
responsibilities  among  the  various 
levels  of  government.  Therefore,  in 
accordance  with  Executive  Order  12612, 
it  is  determined  that  this  final  rule  will 
not  have  sufficient  federalism 
implications  to  warrant  the  preparation 
of  Federalism  Assessment. 

Conclusion 

For  the  reasons  discussed  in  the 
preamble,  and  based  on  findings  in  the 


Regulatory  FlexibiUty  Determination 
and  the'  International  Trade  Impact 
Analysis,  the  FAA  has  determined  that 
this  regulation  is  not  major  under 
Executive  Order  12291.  In  addition,  the 
FAA  certifies  that  this  amendment  will 
not  have  a  significant  economic  impact 
on  a  substantial  number  of  small  entities 
under  the  criteria  of  the  RFA.  This 
amendment  is  considered  significant 
under  DOT  Regulatory  PoHcies  and 
Procedures  (44  FR  11034;  February  26. 
1979).  A  final  regulatory  evaluation  of 
the  amendment  was  not  prepared  since 
it  was  determined  that  the  rule  will 
impose  no  costs  on  society. 

List  of  Subyecto  in  14  CFR  Part  121 

Aviation  safety.  Air  carriers.  Aircraft, 
Transportation.  Airmen.  Federal 
Aviation  Administration.  Reporting  and 
record  keeping  requirements.  Safety. 

The  Amendment 

In  consideration  of  the  foregoing,  the 
Federal  Aviation  Administration 
amends  parts  121  of  the  Federal 
Aviation  Regulations  (14  CFR  part  121) 
as  follows: 

PART  121— CERTIFICATION  AND 
OPERATIONS:  DOMESTIC,  FLAG,  AND 
AIR  CARRIERS  AND  COMMERCIAL 
OPERATORS  OF  LARGE  AIRCRAFT 

1.  The  authority  citation  for  part  121 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  App  1354(a),  1355. 
1356.  1357, 1401. 1421-1430, 1472, 1485, 
and  1502:  49  U.S.C  106(g)  (Revised  Pub.  L 
97-449,  January  12, 1983). 

2.  Section  121.417  is  amended  by 
revising  paragraphs  (c)(l)(i),  (d),  and  (f). 
redesignating  current  paragraph  (c)(l)(ii) 
as  (c)(l)(iii)  and  adding  a  new  paragraph 
(c)(l)(ii)  to  read  as  follows: 

S  121.417    Crewmamber  emergenqf 
training. 

(c)*  •  • 

(1)  •  •  • 

(i)  At  least  one  approved  protective 
breathing  equipment  (PBE)  drill  in 
which  the  crewmember  combats  an 
actual  or  simulated  fire  using  at  least 
one  type  of  installed  hand  fire 
extinguisher  or  approved  fire 
extinguisher  that  is  appropriate  for  the 
type  of  actual  fire  or  simulated  fire  to  be 
fought  while  using  the  type  of  installed 
PBE  required  by  §  121.337  or  approved 
PBE  simulation  device  as  defined  by 
paragraph  (d)  of  this  section  for 
combatting  fires  aboard  airplanes; 

(ii)  At  leest  one  approved  firefighting 
drill  in  which  the  crewmember  combats 
an  actual  fire  using  at  least  one  type  of 
installed  hand  fire  extinguisher  or 


approved  fire  extinguisher  that  is 
appropriate  for  the  type  of  fire  to  be 
fought.  This  firefighting  drill  is  not 
required  if  the  crewmember  performs 
the  PBE  drill  of  paragraph  (c)(l)(i)  by 
combating  an  actual  fire;  and 

(d)  After  September  1, 1993,  no 
crewmember  may  serve  in  operations 
under  this  part  unless  that  crewmember 
has  performed  the  PBE  drill  and  the 
firefighting  drill  described  by 
paragraphs  (c)(l)(i)  and  (c)(l)(ii)  of  this 
section,  as  part  of  a  one-time  training 
requirement  of  paragraphs  (c)(1)  or  (c)(2) 
of  this  section  as  appropriate.  Any 
crewmember  who  performs  the  PBE 
drill  and  the  firefighting  drill  prescribed 
in  paragraphs  (c)(l)(i]  and  (c)(l)(Ii)  of 
this  section  after  May  26, 1987.  is 
deemed  to  be  in  compliance  with  this 
regulation  upon  presentation  of 
information  or  documentation,  in  a  form 
and  manner  acceptable  to  the  Director, 
Flight  Standards  Service,  showing  that 
the  appropriate  drills  have  been 
accomplished. 

(f)  For  the  purposes  of  this  section  the 
following  definitions  apply: 

(1)  Actual  fire  means  an  ignited 
combustible  material,  in  controlled 
conditions,  of  sufficient  magnitude  and 
duration  to  accomplish  the  training 
objectives  outlined  in -paragraphs 
(c)(l)(i)  and  (c)(l)(ii)  of  this  section. 

(2)  Approved  fire  extinguisher  means 
a  training  device  that  has  been  approved 
by  the  Administrator  for  use  in  meeting 
the  training  requirements  of 

§  121.417(c). 

(3)  Approved  PBE  simulation  device 
means  a  training  device  that  has  been 
approved  by  the  Administrator  for  use 
in  meeting  the  training  requirements  of 
§  121.417(c). 

(4)  Combats,  in  this  context,  means  to 
properly  fight  an  actual  or  simulated  fire 
using  an  appropriate  type  of  fire 
extinguisher  until  that  fire  is 
extinguished. 

(5)  Observe  means  to  watch  without 
participating  actively  in  the  drill. 

(6)  PBE  drill  means  an  emergency  drill 
in  which  a  crewmember  demonstrates 
the  proper  use  of  protective  breathing 
equipment  while  fighting  an  actual  or 
simulated  fire. 

(7)  Perform  means  to  satisfactorily 
accomplish  a  prescribed  emergency  drill 
using  established  procedures  that  stress 
the  »ill  of  the  persons  involved  in  the 
drill. 

(8)  Simulated  fire  means  an  artificial 
duplication  of  smoke  or  flame  used  to 
create  various  aircraft  firefighting 
scenarios,  such  as  lavatory,  galley  oven, 
and  aircraft  seat  fires. 
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Issued  in  Washington,  DC,  on  August  26, 
1993. 

David  R.  Hinson, 
Administrator. 

[FR  Doc.  93-21280  Filed  8-27-93;  2:18  pm) 
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Part  IV 

Environmental 
Protection  Agency 

40  CFR  Part  80 

Approval  of  South  Carolina's  Petition  to 
Relax  the  Federal  Reid  Vapor  Pressure 
Volatility  Standard  for  South  Carolina; 
Rnal  Rule 
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ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Part  80 
[FRL--4702-9] 

Approval  of  South  Carolina's  Petition 
to  Relax  the  Federal  Reid  Vapor 
Pressure  Voiatillty  Standard  for  South 
Carolina  From  7.8  psi  to  9.0  psi 

AGENCY:  Environmental  Protection 

Agency  (EPA). 

ACTION:  Direct  final  rule. 

SUMMARY:  In  this  document  EPA  is 
approving  as  a  direct  final  rule  the  State 
of  South  Carolina's  petition  to  relax  the 
Reid  Vapor  Pressure  Standard  (RVP) 
applicable  to  gasoline  introduced  into 
commerce  from  June  1  to  September  15 
in  the  former  Cherokee  County  ozone 
nonattainment  area  from  7.8  pounds  per 
square  inch  (psi)  to  9.0  psi.  South 
Carolina's  petition  is  based  on  evidence 
that  the  Cherokee  County  area  does  not 
need  the  7.8  psi  standard  to  maintain 
ozone  attainment.  Cherokee  County  and 
the  State  of  South  Carolina  have  met  the 
requirements  for  redesignation  from 
nonattainment  to  attainment  status 
contained  in  section  107(d)(3)(E)  of  the 
Clean  Air  Act  as  amended  (the  Act)  and 
EPA  has  redesignated  Cherokee  County 
as  a  result.  EPA  believes  that  further 
imposition  of  the  7.8  psi  volatility 
standard  would  impose  needless  costs 
in  light  of  South  Qu'olina's  attainment 
of  the  National  Ambient  Air  Quality 
Standard  (NAAQS)  for  ozone  and 
completion  of  an  EPA  approved  ozone 
maintenance  plan  that  demonstrates 
ozone  attainment  for  the  next  10  years 
with  9.0  psi  gasoline.  This' action  is 
being  taken  without  prior  proposal 
because  EPA  believes  that  this  final 
rulemaking  is  noncontroversial,  for  the 
reasons  discussed  above  and  because  of 
the  hmited  scope  of  this  rulemaking. 
DATES:  This  action  will  be  effective  on 
November  1,  1993,  unless  notice  is 
received  by  October  1,  1993,  that 
someone  wishes  to  submit  adverse  or 
critical  comments.  If  notice  of  intention 
to  submit  adverse  comments  is  received 
and  the  effective  date  is  delayed,  timely 
notice  withdrawing  this  action  will  be 
published  in  the  Federal  Register. 
Please  direct  all  correspondence  to  the 
addresses  shown  below. 
ADDRESSES:  Materials  relevant  to  this 
rulemaking  have  been  placed  in  Docket 
(A-93-24)  by  EPA.  The  docket  is 
located  at  the  Air  Docket  Section  (LE- 
131).  U.S.  Environmental  Protection 
Agency.  401  M  Street  SW.,  Washington, 
DC  20460,  in  room  M-1500  Waterside 
Mall  may  be  inspected  from  8:30  a.m.  to 


12:00  p.m.  and  frt>m  1:30  p.m.  to  3:30 
p.m.  Monday  through  Friday.  A 
reasonable  fee  may  be  charged  for 
copying  docket  material. 

Comments  or  notice  of  intent  to 
submit  adverse  or  critical  comments 
should  be  submitted  (in  duplicate  if 
possible)  to  the  Air  Docket  Section  at 
the  above  address.  A  copy  should  also 
be  sent  to  Mr.  Michael  Ball  at  the  EPA 
address  listed  below:  U.S. 
Environmental  Protection  Agency, 
Office  of  Air  and  Radiation,  401  "M 
Street.  SW.  (6406-J),  Washington.  DC 
20460. 

FOR  FURTHER  INFORMATION  CONTACT: 
Michael  Ball  of  the  Regional/State/Local 
Coordination  Section  (202)  233-9005 
and  at  the  above  address. 
SUPPLEMENTARY  INFORMATION: 

I.  Introduction 

This  notice  describes  EPA's  action  to 
approve  as  a  direct  final  rule  South 
Carolina's  request  to  change  the  federal 
Reid  Vapor  Pressure  (RVP)  standard  of 
7.8  psi  to  9.0  psi  in  the  Cherokee  former 
ozone  nonattainment  area  from  June  1  to 
September  15.  The  remainder  of  this 
notice  is  divided  into  five  parts.  Section 
n  provides  the  backgroimd  for  this 
action.  Section  III  provides  the  Agency's 
policy  regarding  relaxation  of  volatiHty 
standards  in  nonattainment  areas 
redesignated  as  attainment.  Section  IV 
reviews  the  South  Carolina  request  and 
supporting  evidence.  Section  V  reviews 
EPA's  redesignation  of  Cherokee  County 
as  attainment.  Finally,  Section  VI 
presents  EPA's  action  and  rationale. 

II.  Background 

On  August  19,  1987,  EPA  proposed  a 
two-phase  national  program  to  reduce 
summertime  gasoline  volatility  i.  EPA 
had  found  that  gasoline  had  become 
increasingly  volatile,  which  caused  an 
increase  in  evaporative  emissions  from 
gasoline-powered  sources.  These 
emissions  are  referred  to  as  volatile 
organic  compounds  (VOC).  a  precursor 
for  ozone.  These  gasoline-related  VOC 
emissions  are  currently  a  major 
contributor  to  the  nation's  serious 
ground  level  ozone  problem,  which 
harms  human  health  and  the  public 
welfare.  The  Agency  published  a  notice 
of  final  rulemaking  on  March  22, 1989 
that  promulgated  Phase  I  of  the  program 
to  require  VOC  reductions  that  were 
available  through  refining  changes  that 
could  be  accomplished  by  the  beginning 
of  the  1989  summer  ozone  season,  when 
they  went  into  effect  2.  The  Phase  II 
volatility  standards  were  finalized  on 
June  11, 1990  3.  These  volatility 

<  52  FR  31274  (August  16.  1987]. 
>S4  FR  11868  (March  22, 1989). 


June  11, 1990  3.  These  volatiUty 
standards  went  into  effect  May  1. 1992. 

The  final  rule  for  the  Phase  I  program 
established  a  federal  volatility  standard 
in  South  Carolina  of  (10.5)  psi  for  the 
month  of  May,  and  9.5  for  June  through 
September  15.  The  Phase  II  rule 
required  a  further  reduction  in  the 
volatility  standard  to  9.0  psi  for  May 
and  7.8  psi  for  June  1  through 
September  15  beginning  in  1992.  The 
Phase  I  and  Phase  II  standards  were 
applicable  on  a  statewide  basis. 

Congress  established  somewhat, 
different  requirements  for  the  fuel 
volatility  program  in  the  Clean  Air  Act 
Amendments  of  1990.  Section  211(h)(1) 
of  the  Act,  as  amended,  required  that 
EPA  promulgate  regulations  making  it 
unlawful  nationwide  to  sell,  offer  for 
sale,  dispense,  supply,  offer  for  supply, 
transport,  or  introduce  into  commerce, 
gasoline  with  an  RVP  level  in  excess  of 
9.0  psi  during  the  high  ozone  season  as 
defined  by  the  Administrator.  It  further 
provides  that  EPA  shall  establish  more 
stringent  RVP  standards  in 
nonattainment  areas  if  EPA  finds  such 
standards  are  "necessary  to  achieve 
comparable  evaporative  emissions 
reductions,  on  a  per  vehicle  basis,  in 
such  areas,  taking  into  consideration  the 
enforceability  of  such  standards,  the 
need  of  an  area  for  emission  control, 
and  economic  factors."  Section  211(h) 
prohibits  the  regulations  from 
establishing  a  volatility  standard  more 
stringent  than  9.0  psi  in  an  attainment 
area,  except  that  it  allows  EPA  to 
impose  a  lower  standard  in  any  former 
ozone  nonattainment  area  which  is 
redesignated  to  attainment. 

On  May  29.  1991.  EPA  published  a 
Notice  of  Proposed  Rulemaking  that 
proposed  to  modify  the  Phase  II  summer 
ozone  volatility  standards  to  reflect  new 
section  211(h)  of  the  Act.«  In  this  notice. 
EPA  proposed  that  the  RVP  standard  be 
9.0  psi  in  all  attainment  areas  where 
that  standard  was  not  already  in  place 
beginning  in  1992.  The  effect  of  this 
proposal  was  to  prohibit  the  sale  of 
gasoline  with  a  Reid  Vapor  Pressure 
above  9.0  psi  during  the  summer  ozone 
season  in  all  areas  designated 
attainment  for  ozone  for  1992  and 
beyond.  For  areas  that  have  been 
designated  as  nonattainment.  EPA 
proposed  that  the  original  Phase  II 
standards  published  on  June  11, 1990 
should  not  be  changed.  On  December 
12, 1991  EPA  finalized  these 
modifications.^ 

On  November  6. 1991.  EPA  issued  its 
ozone  nonattainment  designations  in 


'  54  FR  23658  (June  11. 1990). 
*  56  FR  24242  (May  29.  1991). 
9  56  FR  64704  (December  12,  1991). 
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the  Federal  Register  pursuant  to  section 
107(d)(1)(C)  of  the  Act,  as  amended.  In 
the  November  6. 1991  notice,  EPA 
designated  Cherokee  Coxuity,  South 
Carolina  as  a  "marginal"  nonattainment 
area.  Under  the  original  Phase  II 
volatility  rule,  a  statewide  standard  was 
established  in  South  CaroUna  that 
required  7.8  psi  gasoline  to  be  provided 
from  June  1  to  September  15.  TTie 
modifications  to  the  Phase  II  rule 
finalized  on  December  12, 1991, 
pursuant  to  section  211(h)  of  the  Act  as 
amended  require  that  areas  in  South 
Carolina  that  were  designated  as 
nonattainment  in  the  November  6, 1991 
notice  be  provided  with  7.8  psi  gasoline. 
For  all  other  areas  of  South  Carolina  the 
applicable  standard  was  revised  to  9.0 
psi  from  May  1  to  September  15. 

m.  EPA  Policy  Regarding  Relaxation  of 
Volatility  Standards  in  Nonattainment 
Areas  Redesignated  as  Attainment 

Under  the  amended  Phase  n 
regulations,  any  change  in  the  volatility 
standard  for  an  area  must  be 
accomplished  through  a  separate 
rulemaking  revising  the  applicable 
standard  for  that  area,  even  for  an  area 
that  was  designated  as  nonattainment  in 
the  November  6, 1991  notice  but  is 
subsequently  redesignated  as  being  in 
attainment.6  Thus,  for  nonattainment 
areas  where  EPA  mandated  a  Phase  II 
volatility  standard  of  7.8  psi  RVP  in  the 
December  12, 1991  rulemaking,  the  7.8 
psi  standard  will  remain  in  effect,  even 
after  such  an  area  is  redesignated  as 
being  in  attainment,  imtil  a  separate 
rulemaking  is  completed  that  revises  the 
RVP  standard  in  that  area  from  7.8  psi 
to  9.0  psi.' 

The  Agency  believes  that  relaxation  of 
any  RVP  standard  change  is  best 
accomplished  in  conjunction  with  the 
redesignation  process.  In  order  for  an 
ozone  nonattainment  area  to  be 
redesignated  as  being  in  attainment  for 
ozone,  revised  section  107(d)(3)  of  the 
Act  requires  the  state  to  make  a 
showing,  pursuant  to  section  175A  of 
the  Act,  that  the  area  is  capable  of 
maintaining  attainment  for  the  ozone 
NAAQS  for  ten  years.  This  maintenance 
plan  may  demonstrate  that  the  area  is 
capable  of  maintaining  attainment  for 
ten  years  without  the  more  stringent 
volatility  standard.  However,  the 


maintenance  plan  could  also  show  that 
the  more  stringent  vdatility  standard  is 
or  may  be  necessary  ~or  the  area  to 
maintain  its  attainment  with  the  ozone 
NAAQS.  Therefore,  in  the  context  of  a 
request  for  redesigna  ion,  the  Agency 
will  not  relax  the  volatility  standard 
imless  the  maintenarce  plan 
demonstrates  to  the  satisfaction  of  the 
Agency  that  the  area  vdll  maintain 
attainment  for  ten  years  without  the 
need  for  the  more  stringent  volatility 
standard.8 

IV.  South  Carolina's  Petition  and 
Maintenance  Plan 

On  July  20. 1992,  lAi.  R.  Lewis  Shaw. 
South  Carolina  Deputy  Commissioner 
for  Environmental  Quality  Control, 
acting  as  the  r^resentative  for  South 
Carolina  Governor  Cirroll  Campbell, 
petitioned  EPA  to  redesignate  Cherokee 
County  to  attainmen'  for  ozone,  and 
permanently  relax  the  Federal  RVP 
standard  from  7.8  ps'  to  9.0  psi  for  the 
months  of  June  throv  gh  September  15 
for  the  years  1994  and  beyond.  This 
request  was  based  or  three  years  (1989. 
1990, 1991)  of  quality  assured 
monitoring  data  that  showed  that 
Cherokee  County  had  not  violated  the 
NAAQS  for  ozone  «  f Jid  on  the  South 
Carolina  Department  of  Health  and 
Environmental  Cont  ol's  (DHEC) 
"Cherokee  County  Attainment 
Demonstration  and  "en-Year 
Maintenance  Plan"  which  was  included 
writhin  the  petition  to  redesignate  and 
relax  the  RVP  standtrd  for  Cherokee 
County.  This  docum  ent  was  submitted 
to  fulfill  the  requireiaents  for  both 
redesignation  and  relaxing  the  RVP 
standard. 

In  the  petition  the  state  dted  reasons 
for  justifying  a  permanent  relaxation  of 
the  RVP  standard.  DHEC  submitted  air 
quality  data  for  Cherokee  County  that 
demonstrated  that  Cherokee  County  had 
attained  the  ozone  KAAQS  for  the  three- 
year  period  extending  from  1989-1991, 
during  which  time  tie  RVP  standard  for 


•  Relaxation  of  RVP  sUndards  associated  with  the 
redesignation  process  was  discussed  in  the 
preamble  to  EPA's  final  rule  modifying  the  Phase 
n  volatility  standards  (56  PR  64706.  December  12, 
1991). 

'Similarly,  y/hta  an  area  originally  designated 
being  in  attainment  is  redesignated  nonattainment, 
the  volatihty  level  of  the  gasoline  will  stay  at  9.0 
psi  RVP  unless  and  until  EPA  promulgates  a 
rulemaking  changing  the  RVP  in  that  area  (56  FR 
64706,  December  12, 1991). 


•  As  suted  in  the  preanble  for  the  Agency's 
initial  Phase  U  volatility  s  andards  (see  SS  FR 
23609),  and  in  the  preamt  le  in  the  proposal  to 
revise  those  standards  (se  FR  24244).  EPA  may  also 
promulgate  a  rule  to  revisi  the  volatility  standard 
in  a  particular  nonattainn  ent  area  in  order  to 
enhance  local  air  quality  <'nd/or  increase  the 
economic  efficiency  of  thi  program.  The  Governor 
of  a  state,  or  his  designee,  may  petition  EPA  for  a 
less  stringent  standard  if  f  uch  a  standard  is 
consistent  with  the  requir  ^ments  of  the  Act  and  if 
the  state  can  document:  (: )  Particular  local 
economic  impact  that  ma)  es  the  less  stringent 
standard  appropriate  and  2)  sufficient  alternative 
programs  to  achieve  attair  ment  and  maintenance  of 
the  NAAQS  for  ozone. 

•The  Federal  standard  or  RVP  in  Cherokee 
County  from  1989-1991  v  as  9.5  psi.  As  required  for 
nonattainment  areas  in  th  i  Southeast  an  RVP  of  7.8 
psi  went  into  effect  for  Cherokee  County  on  June 
1. 1992. 


gasoline  during  the  summer  months  was 
9.5  psi.  During  that  period,  there  were 
no  exceedances,  and  hence,  no 
violations  of  the  ozone  standard.  In 
addition,  the  maintenance  plan  stated 
that  Federal  Motor  Vehicle  Control 
Program  (FMVCP)  requirements  for 
lower  tailpipe  standards  have  further 
reduced  emissions  in  Cherokee  County. 

DHEC  further  asserted  that  as  a  small, 
rural  county,  and  as  South  Carolina's 
only  ozone  nonattainment  area,  the  7.8 
RVP  requirement  has  been  very 
disruptive  in  that  gasoline  distributors 
have  been  reluctant  to  stock  this 
gasoline  for  such  a  small  market.  DHEC 
claims  that  distributors  will  not  deliver 
the  7.8  psi  RVP  gasoline  in  quantities 
less  than  a  full  7,000-gallon  tank  truck 
load.  DHEC  contends  that  this  has 
caused  gasoline  marketers  to  be  charged 
a  higher  cost  for  distribution.  This  has 
created  a  burden  for  small  businesses 
without  the  necessary  storage  capacity. 

The  Cherckcc  County  maintenance 
plan  includes  a  requirement  to  assess 
growrth  factors  on  a  triennial  basis  with 
the  contingency  to  assess  on  a  yearly 
basis  if  the  projection  inventory  is 
exceeded  by  10%  or  more.  The 
projection  inventory  reflects  both  the 
allowable  emission  rate,  as  well  as  the 
expected  emission  rate  and  expected 
actual  production  or  activity  level.  The 
plan  contains  a  contingency  to 
implement  additional  control  measures 
such  as  Control  Technique  Guidelines 
(CTG)  categories  within  nine  (9)  months 
should  the  area  violate  the  ozone 
NAAQS.  South  Carolina  has  utilized  a 
9.0  psi  RVP  in  its  maintenance  plan  to 
demonstrate  long-term  attainment  of  the 
ozone  NAAQS  vdthout  the  use  of  the 
7.8  psi  RVP  standard  required  in  EPA's 
RVP  final  regulations. 10 

V.  EPA  Approval  of  the  Cherokee 
County  Maintenance  Plan  and 
Redesignation 

On  December  15. 1992.  EPA 
announced  a  direct  final  rule  in  the 
Federal  Register  that  approved  the 
maintenance  plan  and  redesignation  of 
Cherokee  County,  South  Carolina,  to 
attainment  for  ozone."  In  this 
rulemaking.  EPA's  Regional 
Administrator  for  Region  IV  determined 
that  the  State  has  met  and  fulfilled  the 
requirements  for  redesignation 
contained  in  section  107(d)(3)(E)  of  the 
Clean  Air  Act  Amendments  of  1990. 

Included  in  that  determination  were 
findings  that  the  area  had  attained  the 
NAAQS  for  ozone,  that  the 
improvements  in  air  quaUty  were  dTie  to 
permanent  and  enforceable  emission 


>o56  FR  64706  (December  12, 1992). 
"  57  FR  59300  (December  15, 1992). 
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reductions,  and  that  the  Administrator 
has  fully  approved  a  maintenance  plan 
for  the  area  as  meeting  the  requirements 
of  section  175 A  of  the  Act. 

The  finding  that  the  area  had  attained 
the  NAAQS  for  ozone  was  based  on  the 
data  indicating  that  Cherokee  County 
had  no  violations  in  1989. 1990  and 
1991.  The  finding  that  permanent 
enforceable  VOC  omissions  reductions 
have  been  ot>tained  was  based  on 
evidence  that  the  FMVCP  had  reduced 
emissions  in  Cherokee  County  and  that 
federal  requirements  to  reduce  gasoline 
RVP  had  gone  into  effect  in  1989. 

In  hnding  that  the  maintenance  plan 
meets  the  requirements  of  section  175A, 
EPA  cited  the  elements  of  the  plan 
discussed  above.  EPA  noted  that  the 
plan  relied  on  a  gasoline  volatility  level 
of  9.0  psi  RVP,  not  7.8  psi,  as  is  required 
under  current  regulations.  However,  the 
final  rule  found  that  Cherokee  County 
had  demonstrated  that  it  can  maintain 
the  ozone  NAAQS  using  the  less 
stringent  volatihty  level  of  9.0  psi  RVP. 
On  that  basis,  the  maintenance  plan  was 
approved.  No  comments  were  received 
subsequently  and  the  redesignation  of 
Cherokee  County  to  attainment  for 
ozone  became  effective  on  February  16, 
1993. 

VI.  EPA's  Final  Action 

Beginning  on  the  effective  date  of  this 
rule,  EPA  is  today  relaxing  the  RVP 
standard  for  Cherokee  County,  South 
Carolina  from  7.8  psi  to  9.0  psi  between 
June  1  and  September  15  for  the  years 
1994  and  beyond.  South  Carolina  has 
met  the  criteria  for  relaxation  of  the  RVP 
standard  discussed  in  the  December  12, 
1991  notice.  The  State  has  in  place  a 
fully  approved  implementation  plan  for 
Cherokee  County  diat  demonstrates  that 
the  county  can  maintain  the  ozone 
NAAQS  without  the  7.8  psi  standard. 

South  Carolina's  approved 
implementation  and  maintenance  plan 
does  not  require  a  RVP  standard  more 
stringent  than  9.0  psi.  EPA's  approval  of 
this  plan  was  based  on  evidence  that  the 
Cherokee  County  area  does  not  need  the 
7.8  psi  standard  to  maintain  ozone 
attainment.  Based  upon  the  approval  of 
the  maintenance  plan,  which 
demonstrates  attainment  and 
maintenance  of  the  ozone  NAAQS 
standard  for  10  years  with  a  9.0  psi  RVP 
standard  for  gasoline,  EPA  believes 
sufScient  alternative  programs  are  in 
place  to  achieve  attainment  and 
maintenance  of  the  ozone  NAAQS  and 
that  further  imposition  of  the  7.8  psi 
volatility  standard  would  impose 
needless  costs.  12 


This  action  is  being  taken  without 
prior  proposal  because  EPA  believes 
that  this  relaxation  in  the  RVP 
regulation  is  noncontroversial;  the  effect 
of  this  rulemaking  is  limited  to 
Cherokee  County,  South  Carolina:  and 
EPA  anticipates  no  significant 
comments  on  this  action.  Today's  action 
is  based  on  the  same  information  that 
EPA  rehed  on  in  its  approval  of  South 
Carolina's  maintenance  plan.  EPA  noted 
specifically  in  its  December  15, 1992 
Federal  Register  notice  that  it  intended 
to  relax  the  volatiUty  standard  in 
Cherokee  County  to  9.0  psi  in  the  near 
future.  EPA  received  no  adverse 
comments  regarding  its  approval  of  the 
maintenance  plan  or  the  redesignation 
of  Cherokee  County  to  attainment. 
Further  imposition  of  the  7.8  psi  RVP 
standard  would  impose  needless  costs 
in  light  of  Cherokee  County's  attainment 
and  maintenance  of  the  ozone  NAAQS 
utilizing  9.0  psi  RVP  gasoline. 

The  public  should  be  advised  that  this 
action  will  be  effective  60  days  frtjm  the 
date  of  this  Federal  Register  notice, 
unless  notice  is  received  within  30  days 
that  someone  wishes  to  submit  adverse 
or  critical  comments.  If  such  notice  is 
received,  this  action  will  be  withdrawn 
and  two  subsequent  notices  will  be 
published.  One  notice,  which  will  be 
published  before  the  effiective  date,  will 
withdraw  the  final  action.  Another 
notice  will  begin  a  new  rulemaking  by 
announcing  a  proposal  of  the  action  and 
establishing  a  comment  period. 
Interested  persons  are  invited  to  submit 
comments  on  this  proposed  approval. 
EPA  will  consider  all  comments 
received  within  thirty  days  of  the 
publication  of  this  notice. 

Consequently,  this  procedure  still 
allows  the  opportunity  for  public 
comment  and  opportunity  for  oral 
presentation  of  data  that  is  required 
under  CAA  section  307(d).  This 
procedure  merely  provides  an  expedited 
procedure  for  final  action  where  a 
rulemaking  is  not  expected  to  be 
controversial  and  no  adverse  comment 
is  expected. 

Vn.  EaTironmental  Imp«ct 

The  amendment  is  not  expected  to 
cause  Cherokee  coimty  to  violate  the 
NAAQS  for  ozone.  The  Cherokee 
County  nonattainment  area  has  met  the 
NAAQS  since  1989.  That  is,  Cherokee 
Coimty,  has  not  recorded  an  exceedance 
during  the  time  when  the  RVP  standard 


13  In  the  May  29,  1991  DO<ic«  proposing  to  oiodify 
the  Phase  D  volatility  standard*.  EPA  •eumated  that 


the  7.8  psi  standard  will  increaM  the  coat  <A 
gasoline  by  approxiinataiy  1.1  cants  per  gallon  over 
the  9.0  pai  standard.  In  addition,  as  noted  abov*. 
South  Catnlina  states  that  special  circumstaocas  in 
Cherokee  County  ouy  create  an  added  burden  for 
businesses  in  that  i 


in  Cherokee  coimty  was  no  more 
stringent  than  9.0  psi. 

Vm.  Economic  Impact 

The  relaxation  of  the  7.8  psi  standard 
to  9.0  psi  will  result  in  a  cost  savings 
to  consumers  of  approximately  1.1  cents 
per  gallon  at  the  pump. 

DC.  Administrative  Requirements 

Pursuant  to  the  Regulatory  Flexibility 
Act,  5  U.S.C.  601  through  612, 
whenever  an  agency  is  required  to 
publish  a  general  notice  of  rulemaking 
for  any  proposed  or  final  rule,  it  must 
prepare  and  make  available  for  public 
comment  a  regulatory  flexibility 
analysis  which  describes  the  impact  of 
the  rule  on  small  entities  (i.e.,  small 
businesses,  small  organizations  and 
small  governmental  jurisdictions).  The 
Administrator  may  certify,  however, 
that  the  rule  will  not  have  a  significant 
impact  on  a  substantial  number  of  small 
entities.  In  such  circumstances,  a 
regulatory  flexibiUty  analysis  is  not 
required. 

Under  Section  605  of  the  Regulatory 
Flexibility  Act,  I  certify  that  these 
regulations  will  not  have  a  significant 
impact  on  a  substantial  number  of  small 
entities.  The  regulatory  revision  is 
limited  to  the  Cherokee  County  area  and 
should  have  no  significant  economic 
impact  on  a  substantial  number  of  small 
entities.  These  regulations,  therefore,  do 
not  require  a  regulatory  flexibility 

Under  Executive  Order  12291,  EPA 
must  judge  whether  a  regulation  is 
"major"  and  therefore  subject  to  the 
requirement  that  a  Regulatory  Impact 
Analysis  be  prepared.  Major  regulations 
have  an  annual  effect  on  the  economy 
in  excess  of  $100  million,  have  a 
significant  adverse  impact  on 
competition,  investment,  employment 
or  innovation,  or  result  in  a  major  price 
increase.  This  final  action  in  the 
rulemaking  package  does  not  constitute 
a  major  rule  according  to  the  established 
criteria.  In  fact,  as  discussed  above,  this 
action  will  reduce  the  cost  of 
compUance  with  Federal  requirements 
in  this  area.  Therefore,  I  have 
determined  that  this  proposal  does  not 
constitute  a  "major"  rule. 

This  regulation  was  submitted  to  the 
Office  of  Management  and  Budget 
(0MB)  for  review  as  required  by 
Executive  Order  12291.  OMB  had  no 
comments  and  concurred  on  this 
rulemaking. 

Under  the  Paperwork  Reduction  Act 
of  1980, 44  U.S.C.  3501,  EPA  must 
obtain  OMB  clearance  for  any  activity 
that  will  involve  collecting  substantially 
the  same  information  from  10  or  more 
non-Federal  respondents.  This  direct 
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final  rule  does  not  create  any  new 
information  requirements  or  contain  any 
new  information  collection  activities. 

The  statutory  authority  for  the  action 
in  this  notice  today  is  granted  to  EPA  by 
Sections  114.  211,  301(a),  and  307  of  the 
Clean  Air  Act  as  amended  (42  USC 
7414.  7545.  7601(a).  and  7607). 

List  of  Subjects  in  40  CFR  Part  80 

Administrative  practice  and 
procedures.  Air  pollution  control. 
Environmental  protection,  Motor 
vehicle  and  motor  vehicle  engines.  Fuel 
additives.  Gasoline,  Motor  vehicle 


pollution.  Penalties  Reporting  and 
recordkeeping  requirements. 

Dated:  August  25, 1)93. 
Carol  M.  Browner, 
Administrator. 

For  the  reasons  sf  t  forth  in  the 
preamble,  part  80  o '  title  40  of  the  Code 
of  Federal  Regulations  is  amended  as 
follows: 

PART  80— REGUL/vTION  OF  FUELS 
AND  FUEL  ADDITIVES 

1.  The  authority  citation  for  part  80 
continues  to  read  &s  follows: 


Authority:  Sections  114,  211,  and  301(a)  of 
the  Qean  Air  Act  as  amended,  42  USC  7414. 
7545  and  7601(a). 

2.  Section  80.27  is  amended  by 
revising  the  entry  for  "South  Carolina" 
to  the  table  in  paragraph  (a)(2)  and  by 
redesignating  the  footnote  reference 
following  "Colorado"  and  the  second 
footnote  1  at  the  end  of  the  table  as 
footnote  2  to  read  as  follows: 

§  80^7    Controls  and  prohibitions  on 
gasoline  volatility. 

(a)'  •  * 


Applicable  Standardsi  1392  and  Subsequent  Years 


state 


May 


June 


July 


August         Septemt>er 


South  Carolina' 


9.0 


9.0 


9.0 


9.0 


9.0 


1  Standards  are  expressed  in  pounds  per  square  inch  (psi) 

2  •    •    • 

'The  standard  for  nonattainment  areas  in  South  Carolina  from  June  1  until  September  15  in  1992  and  1993  was  7.8  psi. 


(FR  Doc.  93-21251  Filed  8-31-93;  8:45  am] 
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DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Food  and  Drug  Administration 

21  CFR  Part*  804  and  807 
[DoclwtNe.91N-0295] 

Medical  Devicaa;  Medical  Devica 
Distributor  Reporting;  Opportunity  for 
Commanta 

AGENCY:  Food  and  Drug  Administration, 

HHS. 

ACTION:  Final  rule:  opportunity  for 

comments. 

SUMMAflY:  The  Food  and  Drug 
Administration  (FDA)  is  announcing  an 
opportunity  for  public  comments  on  the 
final  rule  on  medical  device  distributor 
reporting,  which  is  published  elsewhere 
in  this  issue  of  the  Federal  Register.  The 
medical  device  distributor  reporting 
tentative  final  rule  became  final  on  May 
28. 1992,  by  operation  of  the  Safe 
Medical  Devices  Act  of  1990  (the 
SMDA),  as  amended  by  the  Medical 
Device  Amendments  of  1992  (the  1992 
amendments).  Although  not  required  to 
do  so,  FDA  reahzes  that  there  may  be 
issues  not  previously  considered,  such 
as  technical  issues  on  specific 
provisions,  and  therefore  is  providing 
this  additional  time  for  comment.  If 
changes  are  warranted  by  conunents, 
FDA  will  make  further  changes  in  the 
rules. 

DATES:  Written  comments  by  October  1, 
1993. 

A00RE8SES:  Submit  written  comments 
to  the  Dockets  Management  Branch 
(HFA-305),  Food  and  Drug 
Administration,  rm.  1-23, 12420 
Parklawn  Dr.,  Rockville,  MD  20857. 
Fon  FvxrmER  informatkm  contact: 
Joseph  M.  Sheehan,  Center  for  Devices 
and  Radiological  Health  (HFZ-84),  Food 
and  Drug  A(£ninistratlon.  2098  Gaither 
Rd..  Rockville,  MD  20850,  594-4765. 
SUPPt^MENTARY  INFORMATION:  The 
SMDA  of  1990  (Pub.  L.  101-629),  which 
became  law  on  November  28, 1990, 
included  provisions  requiring  FDA 
rulemaking  to  implement  distributor 
reporting  requirements.  The  1992 
amendments  (Pub.  L.  102-300).  which 
amended  certain  distributor  reporting 
requirements  in  the  SMDA,  became 
effective  on  Jime  16, 1992.  Pursuant  to 
the  provisions  of  the  SMDA,  the 
regulatory  provision  relating  to 
distributor  reporting  in  the  November 

26. 1991,  tentative  final  rule  became 
final  by  operation  of  the  statute  on  May 

28. 1992.  These  regulatory  provisions 
were  subsequently  amended  on  June  16, 
1993,  by  operation  of  certain  provisions 


in  the  1992  amendments.  The  final  rule 
on  distributor  reporting  published 
elsewhere  in  this  issue  of  the  Federal 
Register  explains  the  distributor 
reporting  and  statutory  deadline 
provisions  in  more  detail. 

FDA  has  already  provided 
opportunities  for  public  comment  on 
the  proposal  that  preceded  the  rule 
published  today  as  required  by  the 
Administrative  Procedure  Act.  FDA  is 
issuing  a  final  rule  based  on 
consideration  of  these  comments  to  the 
November  26. 1991.  proposed  tentative 
final  rule  in  the  near  future.  Until  that 
time,  the  rule  that  is  published 
elsewhere  in  this  issue  of  the  Federal 
Register  will  govern  the  reporting 
requirements  for  distributors.  Although 
FDA  is  allowing  additional  comments 
on  this  rule,  this  action  is  in  no  way 
required  by  the  Administrative 
Procedure  Act.  FDA  is  not  interested  in 
receiving  comments  that  it  has  already 
received  and  considered.  Although  the 
agency  does  not  believe  that  any  public 
purpose  would  be  served  by  reopening 
for  further  comment  at  this  time  the 
issues  already  addressed  in  the  final 
rule  being  published,  FDA  recognizes 
that  in  any  rulemaking  there  may  be 
technical  issues  involving  specific 
provisions  that  have  not  been 
considered.  Therefore,  the  agency  is 
providing  30  days  for  comment  on  this 
final  rule  on  such  issues.  Comments 
should  be  identified  with  the  docket 
number  found  in  brackets  in  the 
heading  of  this  doaiment.  FDA  will 
publish  additional  changes  in  the  final 
rule  if  comments  bring  to  FDA's 
attention  an  issue,  not  already 
considered,  that  warrants  revision. 

Under  21  CFR  10.40(e),  an 
opportxmity  for  comment  on  this  final 
rule  is  being  provided.  Interested 
persons  may,  on  or  before  October  1, 
1993,  submit  to  the  Dockets 
Management  Branch  (address  above) 
written  comments  regarding  this  final 
rule.  Two  copies  of  any  comments  are 
to  be  submitted,  except  that  individuals 
may  submit  one  copy.  Comments  are  to 
be  identified  with  the  docket  number 
found  In  brackets  in  the  heading  of  this 
document.  Received  comments  may  be 
seen  in  the  office  above  between  9  a.m. 
and  4  p.m.,  Monday  through  Friday. 

This  document  is  issued  under  the 
authority  of  the  Federal  Food,  Drug,  and 
Cosmetic  Act  (21  U.S.C.  352,  360,  360i, 
360j,  371,  and  374)  and  under  authority 
delegated  to  the  Commissioner  of  Food 
and  Drugs. 


Dated:  August  25, 1993. 
Michael  R.  Taylor, 
Depu  ty  Commissioner  for  Policy. 
[FR  Doc.  93-21185  Filed  8-31-93;  8;45  am) 

BtLUNO  CODC  41MM)1-P 


[Docket  No.  91 N-0295] 

21  CFR  Parta  804  and  807 

Medical  Devlcea;  Medical  Device 
DIatrtbutor  Reporting 

AGENCY:  Food  and  Drug  Administration, 

HHS. 

ACTKM:  Final  rule:  notification  of  status 

imder  the  Safe  Medical  Devices  Act; 

confirmation  of  effective  date. 

SUMMARY:  The  Food  and  Drug 
Administration  (FDA)  is  announcing 
that  the  tentative  final  rule  on  medical 
device  distributor  reporting  that 
appeared  in  the  Federal  Register  of 
November  26, 1991  (56  FR  60024),  is 
now  a  final  rule  by  operation  of  law. 
This  final  rule  requires  distributors  to 
submit  reports  to  FDA  and  to 
manufacturers,  of  deaths,  s^ous 
illnesses,  and  serious  injiuies  related  to 
medical  devices  and  to  submit  reports  to 
manufacturers  of  certain  malfunctions 
that  may  cause  a  death,  serious  illness, 
or  serious  injury,  if  the  malfunction 
were  to  recxu.  The  final  rule  also 
changes  the  reporting  standard  for 
certain  distributors  that  are  importers, 
and  changes  the  definition  of  the  term 
"serious  injury"  to  conform  to  a  recent 
statutory  amendment.  In  issuing  this 
final  rule,  FDA  is  announcing  that  the 
tentative  final  rule  relating  to  adverse 
event  reporting  requirements  for 
distributors,  including  importers,  has 
the  status  of  a  final  rule,  as  of  May  28. 
1992.  by  operation  of  law  xmder  the  Safe 
Medical  Devices  Act  of  1990  (the 
SMDA),  as  amended  by  the  Medical 
Device  Amendments  of  1992  (the  1992 
amendments),  and  is  setting  forth  the 
regulations  reflecting  those 
requirements.  FDA  is  also  amending  the 
regulations,  based  on  consideration  of 
comments  on  the  November  26, 1991, 
tentative  final  rule,  to  require 
distributors  to  register  their  facilities 
and  to  list  their  devices  with  FDA. 
DATES:  Part  804  is  effective  May  28, 
1992;  the  amendments  to  part  807  are 
effective  October  1, 1993. 
FOR  FURTHER  INFORMATION  CONTACT: 
Chester  T.  Reynolds,  Center  for  Devices 
and  Radiological  Health  (HFZ-306), 
Food  and  Drug  Administration,  1390 
Piccard  Dr.,  Rockville.  MD  20850,  301- 
594-1156. 

SUPPLEMENTARY  INFORMATION: 
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I.  Background 

The  current  regulatory  framework  for 
medical  derice  reporting  requirements 
is  the  result  of  four  statutes: 

(1)  The  Federal  Food.  Ikug,  and 
Cosmetic  Act  of  1938  (21  U.SXL  321- 
394]  (the  act): 

(2)  The  Medical  Device  Amotdments 
of  1976  (Pub.  L.  94-295)  (the  1976 
amendments),  which  amended  the  act  to 
establish  the  first  comprriiansiTe 
framework  for  the  regulation  of  medical 
devices; 

(3)  The  SMDA  (Pub.  L.  101-829), 
which  amended  the  act  to  correct  noted 
problems  with  the  implementation  and 
enforcement  of  the  1976  amendments; 
and 

(4)  The  Medical  Device  Amendments 
of  1992  (Pub.  L.  102-300)  (the  1992 
amendments),  which  amended  certain 
provisions  of  the  act  relating  to  devices. 

Section  519  of  the  act  (21  \JS.C.  360i), 
as  added  by  the  1976  amendmnits, 
authorized  FDA  to  issue  regulations  to 
require  manufacturers,  importers,  and 
distributors  to  maintain  suidx  records, 
make  such  reports,  and  provide  such 
information  to  FDA  as  ukay  reasonably 
be  necessary  to  ensure  that  devices  are 
not  adulterated  or  misbranded  and  are 
otherwise  safe  and  effective  for  human 
use.  The  legislative  history  of  the  1976 
amendments  reflects  clear  congressional 
intent  to  permit  FDA  to  require,  under 
the  authority  of  sectioo  519  of  the  act. 
device  manufacturers,  importers,  and 
distributors  to  report  to  FDA  product 
defects  and  adverse  eSects  of  the  firms' 
devices.  (See  H.  Rept.  853, 94th  Cong^ 
2d  sess.  23  (1976).)  Among  other  things, 
section  519  of  the  act  states  that  any 
reporting  requirement  established  under 
the  authority  of  that  section:  (1)  May  not 
be  imduly  burdensome  (considering  the 
cost  of  compliance  and  the  need  for  the 
requirement);  (2)  shall  state  the  purpose 
for  any  required  report  or  information 
and  idraitify  to  the  fullest  extent 
practicable  sutii  report  or  information; 
(3)  may  not,  except  in  certain 
circumstances,  require  the  disclosure  of 
a  patient's  idwrtity;  and  (4)  may  not, 
except  in  certain  drcurastances,  require 
the  manufacturer,  distributor,  or 
importer  of  a  class  I  device  to  maintain 
records,  or  to  submit  information  not  in 
its  possession,  unless  such  report  or 
information  is  necessary  to  determine 
whether  a  device  is  mi^randed  or 
adulterated.  The  House  Report  cautions, 
however,  that  these  limitations  "should 
not  be  construed  •  •  •  as  timiting  the 
Secretary's  authority  to  obtain 
information  needed  to  insure  that  die 
public  is  protected  fitsm  potentially 
hazardous  devices."  Id.  at  24. 


In  discussing  die  nctification 
provisions  of  section  518  of  die  act  (21 
U.S.C  360h),  the  House  Report,  the 
principal  legislative  dDcument  on  the 
amendments,  states: 

The  ootification  provision  Is  similar  to, 
and  to  some  extent  patterned  after, 
coBiperabte  authority  coBtained  in  the 
Natioaal  Traffic  and  Motor  Vehicle  Safety 
Act  of  1966,  the  RadiaboB  Contiot  for  Health 
and  Safety  Act  of  196a,  and  the  Cocsumo^ 
Product  Safety  Act  of  1972.  These  statutes 
also  include  raquirements  that  manufacturen 
provide  notification  of  deiects  in  thair 
products  to  appropriate  Federal  agencies. 
The  Committee  determined  that  a 
comparable  provision  in  new  section  518(a) 
with  respect  to  devices  woukl  be 
unnecessary  sines  the  Secretary  could 
require  the  reporting  of  such  informatkxi 
under  the  recordkeeping  and  reportiag 
authority  provided  m  new  section  519  of  the 
Act. 

(H.  Rept.  853.  supra,  at  21.) 

In  its  discussion  of  section  519  of  the 
act,  die  House  Report  hsts  sxamples  of 
reasooable  reporting  requirements, 
including  reports  of  defects,  adverse 
reactions,  and  patient  injuries.  That 
Congress  intended  FDA  to  use  its 
authority  under  secticm  519  of  the  act  to 
protect  die  public  from  potentially 
hazardous  devices,  as  iwU  as  devices 
with  confirmed  hazard*,  is  also  clear 
from  the  legislative  history.  Id.  at  24. 

In  the  Faaeral  Register  of  September 
14, 1984  (49  FR  36348),  PDA  issued  the 
current  medical  device  repcHling  (MDR) 
regulations  (21  CFR  part  803).  The 
regulations  require  manufacturers  and 
importers  of  medical  devices,  including 
diagnostic  devices,  to  report  to  FDA 
whenever  the  manufacturer  or  importer 
becomes  aware  of  information  that 
reasonably  suggests  thet  one  of  its 
marketed  devices:  (1)  May  have  caused 
or  contributed  to  a  death  or  serious 
injury,  or  (2)  has  malfunctioned  and  that 
the  device  or  any  other  device  marketed 
by  the  manufacturer  or  importer  would 
be  likely  to  cause  or  contribute  to  a 
death  or  serious  injury  if  the 
malfunction  were  to  recur. 

Since  the  enactment  of  the  1976 
amendments.  Congress  has  focused 
considerable  attention  on  FDA's 
implementation  and  enforcement  of  the 
act  with  respect  to  medical  devices. 
During  this  time,  the  General 
Accoimting  Office  (GAO),  Office  cd 
Technology  Assessment  (OTA),  and 
Office  of  Inspector  General  of  the 
Department  of  Health  aad  Human 
Services  (OIG)  conducted  investigaticns 
and  issued  reports  on  problems 
associated  with  significant  weaknesses 
in  FDA's  information  gathering  ability 
and  its  foUowup  mechanisms  for 
information  that  is  received.  S.  Rept 
513, 101st  Cong.,  2d  sess.  15  (1990).  A 


GAO  study,  for  example,  noted  that 
althoogh  FDA  has  received  more  than  a 
seven-fold  increase  in  reports  associated 
with  device-related  problems  since  the 
promulgation  of  the  MDR  regulation, 
serious  under  reporting  of  device- 
related,  reportable  events  exists.  GAO 
also  noted  that  many  firms  are  unaware 
of  their  obligation  to  report  device- 
related  deaths,  injuries,  and 
malfunctions  to  FDA,  and  that  device- 
related  deaths  in  hospitals  are  rarely 
reported  to  either  FDA  or  the 
manufacturer.  A  GAO  followup  study 'in 
1989  concluded  that  despite 
implementation  of  the  MDR  regulations, 
serious  shortcomings  exist. 

Congress  concluded  from  its  own 
hearings  and  investigations  and  from  its 
review  of  the  GAO,  OTA,  and  OIG 
investigations  and  reports  that  the  1976 
amendments  were  not  always  adequate 
to  protect  the  pubhc  heahh.  (H.  Rept. 
808,  101st  Cong.,  2d  sess.  13-14  (1990). 
S.  Rept.  513, 101st  Cong.,  2d  sess.  13- 
16  (1990).)  On  November  28, 1990,  to 
correct  these  problems,  the  SMDA  was 
signed  into  law  to  amend  the  medical 
device  provisions  of  the  act. 

The  SMDA  added  section  519(bKl)  to 
the  act  (21  U.S.C  360i(b)(l))  to  require 
that  certain  device  user  fadhties  report 
deaths  related  to  medical  devices  to 
FDA  and  to  the  manufacturer,  if  know^. 
FDA  may  also,  by  regulation,  include 
outpatient  diagnostic  facilities  in  this 
requirement. 

Although  since  1976,  imder  section 
519  of  the  act,  FDA  has  had  the 
authority  to  require  distributors  to 
report  adverse  efiects  and  deficiencies 
of  de%ices,  the  agency  until  this  point 
had  not  implemented  this  authority. 
However,  the  legislative  history  of  the 
SMDA  reflects  Congress'  belief  that  FDA 
must  require  distributors  to  make  such 
reports  because  distributors  may  be  the 
first  to  recognize  possible  device 
problems.  (See  H.  Rept.  808, 101st 
Cong..  2d  sess.  22-23  (1990).) 
Accordingly,  the  SMDA  added  section 
519(a)(6)  to  the  act  to  require 
distributors  to  report  to  FDA  adverse 
effects  and  deficiencies  of  devices,  and 
to  submit  copies  oi  these  reports  to 
manufacturers,  kl. 

The  SMDA  also  added  section  519(d) 
to  the  act  requiring  reporting 
manufacturers  and  distributors  to  certify 
to  FDA  the  number  of  reports  submitted 
in  a  year  or  the  fact  that  bo  such  reports 
have  been  submitted  to  the  agency.  This 
requirement  was  directly  in  responee  to 
a  GAO  finding  that  certification  would 
increase  the  efficiency  of  the  MDR.  (See 
S.  Rept.  513,  lOlst  Cong..  2d  sess.  26 
(1990).) 

The  SMDA  directed  FDA  to  issue  a 
proposal  to  implement  distributor 
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reporting  and  recordkeeping 
requirements  within  9  months  of  the 
enactment.  (See  section  3(c)(1)(A)  of  the 
SMDA.)  The  SMDA  provides  that  the 
proposed  rule  relating  to  distributor 
reporting  would  become  final  18 
months  after  the  enactment  of  the 
SMDA,  May  28,  1992,  if  a  final  rule  was 
not  promulgated  by  that  date. 

On  November  26. 1991  (56  FR  60024), 
under  the  authority  of  sections  502,  510, 
519.  520,  701,  and  704  of  the  act  (21 
U.S.C.  352.  360.  360i,  360j,  371.  and 
374),  FDA  issued  a  proposed  rule 
designated  as  a  "tentative  final  rule" 
that  would  implement  the  reporting 
requirements  of  the  SMDA  relating  to 
manufacturers,  distributors,  and  user 
facilities.  This  tentative  final  rule  would 
require  device  user  facilities  and 
distributors,  including  importers,  to 
submit  reports  to  FDA  and/or  the 
manufacturers,  of  deaths,  serious 
illnesses,  and  serious  injuries  related  to 
medical  devices.  This  tentative  final 
rule  also  proposed  to  amend  existing 
reporting  requirements  in  21  CFR  part 
803  for  manufacturers  to  conform  them 
with  the  proposed  reporting 
requirements  for  user  facilities  and 
distributors.  Further,  it  proposed  to 
require  distributors  and  manufacturers 
to  report  certain  malfunctions  that  may 
cause  a  death,  serious  illness,  or  serious 
injury.  Under  the  tentative  final  rule 
and  pursuant  to  section  519(d)  of  the 
act,  distributors  and  manufacturers 
would  also  be  required  to  certify 
annually  the  number  of  reportable 
events  submitted  during  the  previous 
calendar  year  or  the  fact  that  no  such 
reports  were  received. 

The  tentative  final  rule  also  proposed 
to  amend  21  CFR  part  807  to  require 
distributors  to  register  and  list  with 
FDA,  pursuant  to  section  510  of  the  act. 
This  exercise  of  authority  is  necessary  to 
implement  the  new  adverse  event 
reporting  requirements  for  distributors. 

II.  Comments 

In  the  Federal  Register  of  January  24, 
1992  (57  FR  2861).  FDA  announced  that 
it  was  extending  the  comment  period  for 
the  tentative  final  rule  until  February 
26,  1992.  FDA  received  over  300 
comments  on  the  tentative  final  rule.  At 
present.  FDA  is  still  considering  the 
comments  on  the  tentative  final  rule 
relating  to  manufacturer,  distributor, 
and  user  facihty  adverse  event  reporting 
and  has  not  issued  a  final  rule  that  is 
based  on  consideration  of  those 
comments.  Because  FDA  did  not 
promulgate  a  final  rule  for  distributor 
reporting  by  May  28, 1992,  however,  the 
provisions  in  the  tentative  final  rule 
relating  to  distributor  adverse  event 
reporting  automatically  became  the  final 


rule  on  that  date  pursuant  to  section  3(c) 
of  the  SMDA. 

On  June  16, 1992.  subsequent  to  the 
statutory  provision  making  the  tentative 
final  rule  with  respect  to  distributors 
automatically  final,  additional  statutory 
provisions  further  amending  distributor 
reporting  requirements  became  law  (the 
1992  amendments).  Section  5(a)  of  the 
1992  amendments  adopts  a  single 
standard  to  determine  when  injuries 
caused  by  devices  must  be  reported  to 
FDA:  A  manufacturer,  importer,  or  user 
facility  is  required  to  report  a  device- 
related,  adverse  event  to  FDA  when 
information  reasonably  suggests  that  a 
device  •  •  •  "may  have  caused  or 
contributed  to  *  *  *  death  or  •  *  * 
serious  injury." 

Section  5(a)  of  the  1992  amendments 
also  adopts  a  single  definition  for  the 
types  of  injuries  that  manufacttirers, 
importers,  distributors,  and  user 
facilities  must  report.  This  definition 
requires  reporting  of  an  injury  that  is 
hfe  threatening,  results  in  permanent 
impairment  of  a  body  function  or 
permanent  damage  to  a  body  structure, 
or  necessitates  medical  or  surgical 
intervention  to  preclude  permanent 
impairment  of  a  body  function  or 
permanent  damage  to  a  body  structure. 
This  definition  differs  from  the  previous 
statutory  definition  of  "serious  injury" 
that  is  applied  to  device  user  facilities 
in  that  it  deletes  the  requirement  that  an 
injury  must  require  immediate 
intervention  to  preclude  permanent 
impairment  or  damage  in  order  to 
qualify  as  a  reportable  injxiry. 

The  effective  date  of  the  amendments 
made  by  section  5(a)  of  the  1992 
amendments  is  either  1  year  from  the 
date  of  the  enactment  of  the  1992 
amendments,  or  on  the  effective  date  of 
the  FDA  regulations  implementing  such 
amendments,  whichever  occurs  first. 
Because  FDA  has  not  issued  regulations 
implementing  the  1992  amendments, 
the  provisions  of  the  1992  amendments 
became  effective  by  operation  of  law  on 
June  16, 1993.  See  section  5(b)  of  the 
1992  amendments. 

FDA  is  issuing  this  rule  and  notifying 
the  public  pursuant  to  the  directive  of 
section  3(c)(2)  of  the  SMDA  that 
distributor  adverse  event  reporting 
requirements  proposed  in  the  November 
26, 1991,  tentative  final  rule  are  now 
final.  This  final  rule  reflects  certain 
changes  from  the  November  26, 1991, 
tentative  final  rule  that  conform  to  the 
1992  amendments  that  became  effective 
on  June  16, 1993.  In  addition,  FDA  is 
issuing  this  final  rule,  based  on 
consideration  of  comments  received  in 
response  to  the  tentative  final  rule, 
requiring  distributors  to  register  their 
establishments  and  list  their  devices. 


At  a  later  date,  FDA  intends  to  amend 
the  final  distributor  reporting  regulation 
and  to  issue  final  regulations  governing 
manufacturer  and  user  facility  reporting 
to  reflect  the  changes  to  the  reporting 
requirements  for  user  facilities  and 
manufacturers  made  by  the  1992 
amendments.  These  future  final 
regulations  will  also  refiect 
consideration  of  comments  relating  to 
adverse  event  reporting  submitted  in 
response  to  the  November  26, 1991, 
tentative  final  rule. 

Under  the  provisions  of  this  final  rule 
that  became  effective  by  operation  of 
law,  distributors,  other  than  importers, 
are  required  to  submit  a  report  to  FDA, 
and  a  copy  of  such  report  to  the 
manufacturer,  containing  the 
information  required  by  new  §804.28, 
as  soon  as  practicable,  but  not  later  than 
10  working  days  after  the  distributor 
becomes  aware  of  information  from  any 
source,  that  reasonably  suggests  that 
there  is  a  probability  that  a  device 
marketed  by  the  distributor  has  caused 
or  contributed  to  a  death,  serious 
illness,  or  serious  injury.  Distributors, 
other  than  importers,  must  also  submit 
reports  to  the  manufacturer  containing 
the  information  required  by  new 
§  804.28,  as  soon  as  practicable,  but  not 
later  than  10  working  days  after  the 
distributor  becomes  aware  of 
information,  from  any  source,  that  one 
of  the  devices  marketed  by  the 
distributor  has  malfunctioned  and  such 
information  reasonably  suggests  there  is 
a  probability  that  the  device  or  any 
other  device  marketed  by  the  distributor 
would  cause  a  death,  serious  illness,  or 
serious  injury,  if  the  malfunction  were 
to  recur. 

Distributors  that  are  importers  are 
subject  to  a  slightly  different  standard  as 
required  by  the  1992  amendments. 
Specifically,  an  importer  must  submit  a 
report  to  FDA,  and  a  copy  of  such  report 
to  the  manufacturer,  containing  the 
information  required  by  new  §  804.28, 
as  soon  as  practicable,  but  not  later  than 
10  working  days  after  the  importer 
becomes  aware  of  information  fi'om  any 
source  that  one  of  the  devices  marketed 
by  the  importer  may  have  caused  or 
contributed  to  a  death  or  serious  injury. 
Importers  are  also  required  to  submit 
reports  to  the  manufactvuer  containing 
the  information  required  xmder  new 
§  804.28  as  soon  as  practicable  but  not 
later  than  10  working  days  after  the 
importer  becomes  aware  of  information, 
from  any  source,  that  reasonably 
suggests,  that  one  of  its  marketed 
devices  has  malfunctioned  and  such 
device  or  a  similar  device  marketed  by 
the  importer  would  be  likely  to  cause  or 
to  contribute  to  a  death  or  serious  injury 
if  the  malfunction  were  to  recur. 
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The  agency  is  aware  that  many 
distributors  have  limited  capabilities  to 
conduct  foUowup  investigations  or 
failure  analyses,  or  both.  It  is  also 
unlikely  that  device  user  facilities  are 
accustomed  to  providing  patient  or 
adverse  device  experience  followup 
information  to  distributors. 
Consequently,  a  distributor's  role  in  the 
MDR  process  is  one  of  an  Intermediary 
who  forwards  data  from  user  facilities, 
or  any  other  source,  to  FDA  and  the 
manufacturer.  Distributors  are  not 
required  to  investigate  the  cause  of 
adverse  device  events;  rather,  they  are 
required  to  assess  whether  or  not  a 
reportable  event  has  occurred.  This 
responsibility  includes  review  and 
verification  of  data  that  they  receive  and 
supplying  information  that  is  within  a 
distributor's  control  to  FDA  or  the 
manufacturer,  or  both. 

On  June  3, 1993,  FDA  announced  the 
availability  of  a  new  form  for  adverse 
event  reports  from  manufacturers,  user 
facilities,  and  distributors  in  the  Federal 
Register  (58  FR  31596).  This  single  form 
replaces  certain  existing  reporting  forms 
and  is  to  be  used  for  reporting  adverse 
events  and  product  problems  with 
devices  as  well  as  medications  and 
other  products  regulated  by  the  agency. 
This  form  will  be  required  on  the  date 
that  the  final  rule,  based  on  comments 
to  the  November  26, 1991,  tentative 
final  rule,  for  user  facility, 
manufacturer,  and  distributor  reporting 
requirements  becomes  effective,  or 
November  30, 1993,  whichever  occurs 
later.  In  the  meantime,  distributors  are 
encouraged  to  submit  reports  on  these 
forms.  These  forms  may  be  obtained 
from  the  Division  of  Small 
Manufacturers  Assistance,  (HFZ-220), 
Center  for  Devices  and  Radiological 
Health,  5600  Fishers  Lane,  Rockville, 
MD  20857.  Bulk  copies  of  the  form  may 
be  obtained  from  the  Consolidated 
Forms  and  Publications  Distribution 
Center,  Washington  Commerce  Center, 
3222  Hubbard  Rd.,  Landover,  MD 
20785. 

The  final  rule  also  requires  that 
distributors  certify  annually  to  FDA 
either  the  number  of  MDR's  during  the 
previous  annual  reporting  period,  or 
that  the  distributor  did  not  receive  any 
reportable  events  during  this  period. 
Annual  certification  will  follow  the 
same  schedule  as  registration. 
Distributors  must  also  establish  files  of 
information  related  to  MDR's  and  retain 
the  files  for  2  years  from  the  date  the 
report  or  information  was  submitted  to 
FDA  or  the  manufacturer  or  for  a  period 
of  time  equivalent  to  the  design  and 
expected  life  of  the  device,  whichever  is 
longer 


In  order  to  implement  the  new 
adverse  event  reporting  requirements. 
FDA  is  now  issuing  a  final  rule,  based 
on  comments  on  the  tentative  final  rule, 
requiring  distributors  to  register  and  list. 
The  tentative  final  rule  proposed 
revising  current  §  807.22(c)  to  require 
distributors  who  initiate  or  develop 
specifications  for  a  device  and 
distributors  who  repackage  or  relabel  a 
device  to  submit  a  listing  form  and 
maintain  an  historical  file  (§  807.22(c)(1) 
and  (c)(2)).  Such  persons,  however,  are 
already  required  to  list  under  current 
§  807.20(a)  and  (c).  Therefore,  in  the 
final  regulation,  FDA  is  deleting 
proposed  registration  and  listing 
requirements  in  §  807.22(c)(1)  and  (c)(2) 
for  persons  who  initiate  or  develop 
device  specifications  or  who  repackage 
or  relabel  because  these  requirements 
would  be  duplicative  of  the  existing 
requirements  imder  current  §  807.20(a) 
and  (c).  Accordingly,  because  such 
persons  are  already  required  to  list,  the 
new  listing  requirements  for  distributors 
add  new  requirements  only  for  persons 
who  do  not  initiate  or  develop  the 
specifications  for  the  device  or 
repackage  or  relabel  the  device. 
Although  these  distributors  are  not 
required  to  submit  a  listing  form,  they 
must  submit,  for  each  device,  listing 
information  including  the  name  and 
address  of  the  manufacturer.  Such 
distributors  shall  also  be  prepared  to 
submit,  when  requested  by  ITDA,  the 
proprietary  name,  if  any,  and  the 
common  or  usual  name  of  each  device 
for  which  they  are  distributors.  The 
final  regulations  states  that  certain 
entities  that  manufacture  devices 
according  to  another  parties 
specifications  or  that  steriUze  devices 
are  exempt  from  registration  and  Usting 
requirements. 

FDA  received  several  comments 
relating  to  the  distributor  registration 
and  listing  requirements  proposed  in 
the  tentative  final  rule.  They  are 
summarized  below: 

A.  §  807.3(g)— Definitions 

1.  Some  comments  stated  that 
clarification  was  needed  for  the 
difference  between  manufacturers  and 
distributors. 

A  distributor,  as  defined  in  §  807.3(g), 
is  any  person  who  furthers  the 
marketing  of  a  device,  but  does  not 
repackage,  or  otherwise  change  the 
container,  wrapper,  or  labeling  of  the 
device  package.  A  manufacturer 
includes  any  person  who  repackages  or 
otherwise  changes  the  container, 
wrapper,  or  labeling  of  a  device  in 
furtherance  of  the  distribution  of  the 
device.  To  the  extent  that  manufacturers 
are  also  engaged  in  the  distribution 


process,  they  are  only  required  to  report 
as  manufacturers. 

B.  §  807.20— Who  Must  Register  and 
Submit  a  Device  List 

2.  Two  comments  argued  that  FDA 
does  not  have  authority  to  require 
distributors  to  register  and  list. 

FDA  does  not  agree  with  these 
comments.  The  plain  language  of  the  act 
provides  FDA  with  explicit  authority  to 
require  distributors  to  register  and  list. 
Section  510(c)  of  the  act  states  that: 

"(el very  person  upon  first  engaging  in  the 
manufactiire,  prepaniioD, propagation, 
compounding,  or  processing  of  *  *  *  a  device 
or  devices  in  any  establishment  which  he 
owns  or  operates  in  any  State  shall 
immediately  register  with  the  Secretary  his 
name,  place  of  business,  and  such 
establishment." 

(Emphasis  added). 

This  language  makes  it  clear  that  FDA 
has  authority  to  require  distributors  to 
register  because  they  are  engaged  in  the 
"propagation"  of  devices.  Although 
neither  the  statute  nor  the  legislative 
history  define  the  term  "propagation," 
this  term  is  defined  in  Webster's  Ninth 
New  Collegiate  Dictionary  as  "the 
spreading  of  something  abroad  or  mto 
new  regions."  (Merriam  Co.  1990). 
Certainly,  persons  who  distribute 
medical  devices  in  interstate  commerce 
are  "spreading  •  *  *  something  *  *  * 
into  new  regions"  and,  therefore,  are 
persons  who  propagate  medical  devices 
within  the  meaning  of  the  statute. 
Moreover,  the  language  of  section  510(c) 
of  the  act  demonstrates  that  Congress 
intended  to  provide  FDA  with  broad 
authority  to  require  persons  who  are 
engaged  in  a  wide  range  of  activities 
with  respect  to  medical  devices  to 
register  their  devices.  Accordingly, 
Congress  not  only  authorized  FDA  to 
require  persons  to  register  who  are 
engaged  in  the  manufacture  of  devices, 
but  also  authorized  FDA  to  require 
persons  to  register  who  are  engaged  in 
the  "preparation,  propagation, 
compoxmding,  or  processing"  of 
medical  devices.  These  words  taken 
together,  or  individually,  provide  FDA 
with  authority  to  require  registration  of 
any  person  who  is  involved  with  the 
distribution  of  medical  devices. 
The  statute  also  provides  clear 
authority  to  require  distributors  to  list 
their  devices.  FDA's  authority  to  require 
distributors  to  Ust  derives  directly  from 
the  agency's  authority  to  require 
distributors  to  register.  Specifically, 
section  510(j)(l)  of  the  act  requires  that 
"[ejvery  person  who  registers  under 
subsection  (b),  (c),  or  (d)  shall,  at  the 
time  of  registration  under  any  such 
subsection,  file  with  the  Secretary  a  list 
of  all  •  •  •  devices  *  "  *  which  are  being 
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manufactiired.  prepared,  propagated, 
compounded,  or  processed  by  him  for 
commercial  distribution."  Accordingly, 
because  FDA  has  authority  to  require 
distributors,  as  propagators  of  devices, 
to  register,  FDA  also  has  authority  to 
require  distributors  to  list  their  devices 
pursuant  to  section  510(jMl)  of  the  act. 

3.  One  comment  stated  that 
distributor  listing  information  is 
duplicative  of  manufacturer  listing 
information  and  that  therefore, 
distributors  should  not  be  required  to 
establish  costly  procedures  to  obtain 
and  provide  listing  information.  One 
comment  suggested  that  distributors  of 
devices  be  exempted  from  the 
registration  and  listing  requirements. 
Another  comment  suggested  that 
distributors  of  domestic  devices  be 
exempt  form  registering. 

FDA  does  not  agree  with  the 
commmts  that  requiring  distributors  to 
list  provides  information  that  duplicates 
manufacturer  listing  information  nor 
does  FDA  agree  that  distributors  in 
general  or  distributors  of  domestic 
devices  should  be  exempt  from  these 
requirements.  Obtaining  listing 
information  from  both  manufacturers 
and  distributors  allows  FDA  to  have  an 
accurate  up-to-date  inventory  of  medical 
devices  that  is  necessary  to  implement 
the  agency's  regulatory  and  enforcement 
authorities.  Manufacturer  listing 
information  alone  does  not  provide  FDA 
with  information  about  who  distributes 

firoducts.  Distributor  registration  and 
i  sting  information  Is  necessary  because 
it  will  (Movide  additional  information 
that  wriU  help  FDA  in  enforcement  of 
distributor  medical  device  reporting 
requirements,  snd  in  implementing 
product  recalls  and  notifications  under 
section  518  of  the  act.  Accordingly,  the 
final  rule  requires  distributors  to 
provide  registration  and  listing 
information. 

4.  Two  comments  requested  that 
multisite  distributors  be  allowed  the 
option  of  decentralized  registration. 
AJiother  comment  stated  that  multisite 
distributors  should  be  allowed  the 
option  to  choose  which  location  would 
be  the  reporting  location  and  FDA 
contact  location  for  purposes  of  FDA 
registration  and  reporting. 

FDA  agrees  that  multisite  distributors 
should  have  the  option  of  registering 
only  a  central  location  or  each  location. 
Under  the  final  regulation,  a  multisite 
distribtrtor  who  chooses  to  file 
registration  for  only  one  central  w 

location,  must  register  only  the  primary 
or  principal  place  of  business 
establishment  located  in  the  United 
States  where  the  MDR  complaint  files 
are  maintained. 


C.  §  807.21— Times  for  EstaNishmmt 
Registrationand  Device  Listing 

5.  One  comment  requested 
clarification  as  to  when  the  distributor 
registration  requirement  is  effective. 

On  June  15, 1992,  FDA  issued  a  letter 
notifying  distributors  that  registration 
requirements  were  effective  on  July  15. 
1992.  FDA  has  reconsidered  this 
position  and  is  extending  the  deadline 
tor  submission  of  registration 
requirements  to  October  1. 1993. 
Distributors  will  also  be  required  to  list 
their  devices  as  of  October  1, 1993. 

D.  §  807.22— How  and  Where  to  Raster 
and  List 

6.  One  comment  suggested  that  this 
section  be  revised,  so  that  there  is  a 
distinction  between  a  repeckager  and  a 
distributor. 

The  agency  disagrees  that  this  section 
should  be  modified  because  the 
definition  does  make  a  distinction 
between  distributors  and  repackagers. 
Under  the  definition  anv  person  who 
changes  the  package  or  label  is  not  a 
distributor.  Repackagers  or  relabelers 
are  considered  manufacturers,  and  they 
muist  register  and  list  as  such. 

E.  §807.65— Exemptions  for  Device 
Establishments 

7.  Two  comments  asked  whether 
dental  supply  stores  must  register. 

Under  section  807.65(e)  dental  supply 
stores  that  dispense  or  sell  devices  in 
the  regular  course  of  business  at  the 
retail  level  are  exempt  trom  registration 
requirements. 

The  codified  text  below  contains  only 
those  adverse  event  reporting 
requirements  from  the  November  26, 
1991,  tentative  final  rule,  as  amended  by 
the  1992  amendments,  which  apply  to 
distributors,  since  only  the  distributor 
reporting  requirements  have  become 
final.  Incorporation  of  the  distributor 
requirements  from  the  tertative  final 
rule  into  part  803  as  it  is  currently 
written  is  not  feasible  because  of 
organizational  changes  in  the  text. 
Therefore,  the  distributor  reporting 
requirements  are  being  codified 
separately  at  this  time  in  new  21  CFR 
part  804.  When  the  final  rule  is 
published  in  its  entirety,  the  distributor 
requirements  will  be  removed  from  part 
804.  and  all  of  the  reporting 
requirements  for  manufacturers,  device 
user  fodlities  and  distributors, 
including  importers,  will  be  merged  into 
21  CFR  part  803. 

m.  Paperwork  Redaction  Act  of  1980 

The  recordkeeping  and  reporting 
requirements  for  medical  device 
distributors,  including  importers,  were 
submitted  to  the  Office  of  Management 


and  Budget  (OMB)  for  review  as  part  of 
the  tentative  final  rule  that  was 
published  in  the  Federal  Register  of 

November  26.  1991.  that  proposed  the 
adverse  event  reporting  requirements  for 
manufacturers,  distributors  and  user 
facilities.  These  recordkeeping  and 
reporting  requirements  have  been 
approved  by  OMB  under  control 
number  0910-0059  "Medical  Devices: 
Medical  Device  Reporting,  User  Facility 
Reporting.  Distributor  Reporting, 
Manufacturer  Reporting,  Certification, 
Registration,"  and  are  in  conformance 
with  the  Paperwork  Reduction  Act  of 
1980  (44  U.S.C.  ch.  35). 

OMB  has  also  approved  the  new 
adverse  event  reporting  form  for  use  by 
distributors,  as  well  as  user  facilities 
and  manufacturers  under  control 
number  0910-0291  "MedWatch:  FDA's 
Medical  Products  Reporting  Program." 
The  availability  of  the  form  was 
announced  by  the  agency  in  the  Federal 
Register  of  June  3,  1993  (58  FR  31596), 
and  the  form  is  in  conformance  with  the 
requirements  of  the  Paperworic 
Reduction  Act  of  1980  (44  U.S.C.  ch, 
35). 

rv.  Environmental  Impact 

The  agency  has  determined  under  21 
CFR  25.24(a)(8)  that  this  action  is  of  a 
type  that  does  not  individually  or 
cumulatively  have  a  significant  effect  or 
the  human  environment.  Therefore, 
neither  an  environmental  assessment 
nor  an  environmental  impact  statement 
is  required. 

V.  Economic  Impact 

In  conjunction  with  the  agency's 
issuance  of  the  tentative  final  rule 
proposing  to  require  device  user 
facilities  and  distributors,  including 
importers,  to  submit  reports  of  certain 
adverse  events  to  FDA  and  to 
manufacturers  (56  FR  60024,  November 
26, 1991).  FDA  placed  on  file  at  the 
Dockets  Management  Branch  a  copy  of 
the  agency's  threshold  assessment  of  the 
economic  effects  of  this  rule.FDA  has 
carefully  examined  the  economic 
impact  of  this  action  in  accordance  with 
the  requirements  of  Executive  Order 
12291  and  the  Regulatory  Flexibility  Act 
(Pub.  L  9&-354).  The  agency  concludes 
that  the  rule  is  not  a  major  rttle  as 
defined  in  Executive  Order  12291. 
Further,  the  agency  certifies  that  the 
rule  will  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities,  as  defined  in 
the  Regulatory  Flexibility  Act.  A  copy  of 
the  document  supporting  tliis 
determination  is  on  file  at  the  Dodcets 
Management  Branch  (address  above) 
and  may  be  seen  in  that  office  between 
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9  a.m.  and  4  p.m.,  Monday  through 
Friday. 

List  of  Subjects 

21  CFR  Part  804 

Imports,  Medical  devices,  Reporting 
and  recordkeeping  requirements. 

21  CFR  Part  807 

Confidential  business  information. 
Medical  devices,  Reporting  and 
recordkeeping  requirements. 

Therefore,  under  the  Federal  Food, 
Drug,  and  Cosmetic  Act,  and  under 
authority  delegated  to  the  Commissioner 
of  Food  and  Drugs,  new  part  804  is 
added  and  part  807  is  amended  as 
follows: 

1.  New  part  804  is  added  to  read  as 
follows: 

PART  804— MEDICAL  DEVICE 
DISTRIBUTOR  REPORTING 

Subpart  A— General  Provision* 

Sec. 

804.1  Scope. 

804.3  De&aitions. 

804.9  Public  availability  of  reports. 

Subpart  B— Reports  and  Records 

804.25    Reports  by  distributors. 

804.27  Where  to  submit  a  report. 

804.28  Reporting  fonn. 

804.30  Annual  certification. 

804.31  Additional  requirements. 

804.32  Supplemental  information. 

804.33  Alternative  reporting  requirements. 

804.34  Written  MDR  procedures. 

804.35  Files. 
Authority:  Sees.  502,  510,  519.  520.  701, 

704  of  the  Federal  Food,  Drug,  and  Cosmetic 
Act  (21  U.S.C.  352.  360.  360i,  360j.  371.  374). 

Subpart  A— General  Provisions 

§804.1    Scope. 

(a)  FDA  is  requiring  medical  device 
distributors  to  report  deaths,  serious 
illnesses,  and  serious  injuries  that  are 
attributed  to  medical  devices. 
Distributors  are  also  required  to  report 
certain  device  malfunctions  and  to 
submit  a  report  to  FDA  annually 
certifying  the  number  of  medical  device 
reports  filed  during  the  preceding  year, 
or  that  no  reports  were  filed.  These 
reports  enable  FDA  to  protect  the  public 
health  by  helping  to  ensure  that  devices 
are  not  adulterated  or  misbranded  and 
are  otherwise  safe  and  effective  for  their 
intended  use.  In  addition,  device 
distributors  are  required  to  establish  and 
maintain  complaint  files  or  incident 
files  as  described  in  §  804.35,  and  to 
permit  any  authorized  FDA  employee  at 
all  reasonable  times  to  have  access  to, 
and  to  copy  and  verify,  the  records 
contained  in  this  file.  This  part 
supplements,  and  does  not  supersede. 


other  provisions  of  this  subchapter, 
including  the  provisions  of  part  820  of 
this  chapter. 

(b)  References  in  this  part  to 
regulatory  sections  of  the  Code  of 
Federal  Regulations  are  to  chapter  I  of 
title  21,  unless  otherwise  noted. 

§804.3    Definitions. 

(a)  Act  means  the  Federal  Food,  Drug, 
and  Cosmetic  Act. 

(b)  and  (c)  [Reserved] 

(d)  Distributor  means  any  person, 
including  any  person  who  imports  a 
device  into  the  United  States,  who 
furthers  the  marketing  of  a  device  from 
the  original  place  of  manufacttore  to  the 
person  who  makes  final  deUvery  or  sale 
to  the  ultimate  user  but  who  does  not 
repackage  or  otherwise  change  the 
container,  wrapper,  or  labeling  of  the 
device  or  device  package.  One  who 
repackages  or  otherwise  changes  the 
container,  wrapper,  or  labeling,  is  a 
manufacttirer  under  §  304. 3(k}. 

(e)  Distributor  Report  Number  means 
the  number  that  uniquely  identifies 
each  report  submitted  by  a  distributor. 
Distributors  who  receive  or  submit 
reports  shall  use  their  seven  digit  FDA 
registration  number,  calendar  year  that 
the  report  is  received,  and  a  sequence 
number.  For  example,  the  complete 
number  will  appear  as  follows: 
1234567-1991-0001.  Distributor  report 
numbers  shah  also  be  required  on  FDA 
form  3500A. 

(f)  FDA  means  the  Food  and  Drug 
Administration. 

(e)  [Reserved] 

(n)  Incident  files  are  those  files 
containing  documents  or  other 
information,  which  are  related  to 
adverse  events  that  may  have  been 
caused  by  a  device. 

(i)  Information  that  reasonably 
suggests  that  there  is  a  probability  that 
a  device  has  caused  oi  contributed  to  a 
death  or  serious  injury  or  serious  illness 
means  information,  including 
professional,  scientific,  or  medical  facts, 
observations,  or  opinions,  which  would 
cause  a  reasonable  person  to  beUeve  that 
a  device  caused  or  contributed  to  a 
death,  serious  injury,  or  serious  illness. 

(j)  Malfunction  means  the  failure  of  a 
device  to  meet  any  of  its  performance 
specifications  or  otherwise  to  perform  as 
intended.  Performance  specifications 
include  all  cldms  made  in  the  labeling 
for  the  device.  The  intended 
performance  of  a  device  refers  to  the 
objective  intent  of  the  persons  legally 
responsible  for  the  labeling  of  the 
device.  The  intent  is  determined  by 
such  persons'  expressions  or  may  be 
shown  by  the  circumstances 
surrounding  the  distribution  of  the 
device.  This  objective  intent  may,  for 


example,  be  shown  by  labeling  claims, 
advertising  matter,  or  oral  or  written 
statements  by  such  persons  or  their 
representatives.  It  also  may  be  shown  by 
the  circumstances  that  the  device  is, 
with  the  knowledge  of  such  persons  or 
their  representatives,  offered  and  usedt^ 
to  perform  a  function  for  which  it  is 
neither  labeled  nor  advertised. 

(k)  Manufacturer  means  any  person 
who  manufactures,  prepares, 
propagates,  compounds,  assembles,  or 
processes  a  device  chemically, 
physically,  biologically,  or  by  other 
procedures.  The  term  includes  any 
person  who: 

(1)  Repackages  or  otherwise  changes 
the  container,  wrapper,  or  labeling  of  a 
device  in  furtherance  of  the  distribution 
of  the  device  from  the  original  place  of 
manufacture,  to  the  person  who  makes 
final  deUvery  or  sale  to  the  ultimate  user 
or  consumer; 

(2)  Initiates  specifications  for  devices 
that  are  manufactured  by  a  second  party 
for  subsequent  distribution  by  the 
person  initiating  the  specifications;  or 

(3)  Manufactures  components  or 
accessories  which  are  devices  that  are 
ready  to  be  used  and  are  intended  to  be 
commercially  distributed  and  are 
intended  to  be  used  as  is,  or  are 
processed  by  a  Ucensed  practitioner  or 
other  quahfied  person  to  meet  the  needs 
of  a  particular  patient. 

(1)  MDR  means  medical  device  report, 
(m)  MDR  reportable  event  means: 

(1)  The  event  for  which  a  distributor, 
other  than  an  importer,  required  to 
report  under  this  part  has  received  or 
become  aware  of  information  that 
reasonably  suggests  that  there  is  a 
probability  that  a  device  has  caused  or 
contributed  to  a  death,  serious  illness, 
or  serious  injmy;  or 

(2)  The  event  for  which  an  importer 
required  to  report  under  this  part  has 
received  or  become  aware  of 
information  that  reasonably  suggests 
that  a  device  may  have  caused  or 
contributed  to  a  death  or  serious  injury'; 

or 

(3)  A  malfunction,  for  which  a 
distributor,  other  than  an  importer, 
required  to  report  under  this  part  has 
received  or  become  aware  of 
information  that  reasonably  suggests 
that  there  is  a  probability  that  the 
device,  if  the  malfunction  were  to  recur, 
would  be  likely  to  cause  or  contribute 
to  a  death,  serious  illness,  or  serious 

injury;  or 

(4)  A  malfunction,  for  which  an 
importer  required  to  report  under  this 
part  has  received  or  become  aware  of 
information  that  reasonably  suggests 
that  a  device  has  malfunctioned  and 
that  such  device  or  a  similar  device 
would  be  likely  to  cause  or  contribute 
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to  a  death  or  serious  injxiry  if  the 
malfunction  were  to  recur. 

(n)  through  (p)  [Reservedl 

(q)  Permanent  means  nonreversible 
impairment  or  damage. 

(r)  Probability,  probable,  or  probably 
means,  for  purposes  of  this  section,  that 
a  person  would  have  reason  to  believe, 
based  upon  an  analysis  of  the  event  and 
device,  that  the  device  has  caused  or 
contributed  to  an  adverse  event.  This 
term  does  not  signify  statistical 
probability. 

(s]  A  remedial  action  is  any  recall, 
repair.  modiRcation,  adjustment, 
relabeling,  destruction,  inspection, 
patient  monitoring,  notification,  or  any 
other  action  relating  to  a  device  that  is 
initiated  by  a  distributor,  in  response  to 
information  that  it  receives  or  otherwise 
becomes  aware  of,  that  reasonably 
suggests  that  one  of  its  marketed  devices 
has  caused  or  contributed  to  an  MDR 
reportable  event. 

It)  Serious  illness  means  an  event  that: 

(1)  Is  life  threatening; 

(2)  Results  in  permanent  impairment 
of  a  body  function  or  permanent  damage 
to  the  body  structure;  or 

(3)  Necessitates  immediate  medical  or 
surgical  intervention  to  preclude 
permanent  impairment  of  a  body 
function  or  permanent  damage  to  a  body 
structure. 

(u)  Serious  injury  means  an  event  that 

(1)  b  hfe  threatening; 

(2)  Results  in  permanent  impairment 
of  a  body  function  or  permanent  damage 
to  a  body  structure,  or 

(3)  Necessitates  medical  or  surgical 
intervraitioD  to  preclude  p>ermanent 
impairment  of  a  body  function  or 
permanent  damage  to  a  body  struct\ue. 

(v)  [Reserved] 

(w)  Work  day  means  Monday  through 
Friday  excluding  Federal  holidays. 
Federal  holidays  include  New  Year's 
Day.  Martin  Luther  King  Jr.'s  Birthday, 
Presidents'  Day,  Memorial  Day. 
Independence  Day,  Labor  Day, 
Columbus  Day,  Veterans  Day, 
Thanksgiving  Day,  and  Christmas  Day. 

(x)  Any  term  defined  in  section  201  of 
the  act  shall  have  the  same  definition 
unless  otherwise  defined  in  this  part. 

f  804.9    Public  availability  of  reports. 

(a)  Any  report,  including  any  FDA 
record  of  a  telephone  report,  submitted 
under  this  part  is  available  for  public 
disclosure  in  accordance  with  part  20  of 
this  chapter. 

(b]  Before  public  disclosure  of  a 
report,  FDA  will  delete  fi-om  the  report: 

(1)  Any  information  that  constitutes 
trade  secret  or  confidential  commercial 
or  financial  information  under  §  20.61  of 
this  chapter;  and 

(2)  Any  personnel,  medical,  and 
similar  information,  including  the  serial 


numbers  of  implanted  devices,  which 
would  constitute  a  clearly  imwarranted 
invasion  of  personal  privacy  under 
§  20.63  of  this  chapter,  provided,  that, 
except  for  the  information  imder  §  20.61 
of  this  chapter,  FDA  will  disclose  to  a 
patient  who  requests  a  report  all  the 
information  in  the  report  concerning 
that  patient. 

Subpart  B — Reports  and  Record* 

§804.25    (toporta  by  itotrlbutora. 

(aHl)  A  distributor,  other  than  an 
importer,  shall  submit  to  FDA  a  report, 
and  a  copy  of  such  report  to  the 
manufacturer,  containing  the 
information  required  by  §  804.28  on 
FDA  form  3500A  as  soon  as  practicable, 
but  not  later  than  10  working  days  after 
tlie  distributor  receives  or  otherwise 
becomes  aware  of  information  from  any 
source,  including  user  facilities, 
individuals,  or  rnedical  or  scientific 
literature,  whether  published  or 
unpublished,  that  reasonably  suggests 
that  there  is  a  probability  that  a  device 
marketed  by  the  distributor  has  caused 
or  contributed  to  a  death,  serious 
illness,  or  serious  injury. 

(2)  An  importer  shall  submit  to  FDA 
a  report,  and  a  copy  of  such  report  to  the 
manufacturer,  containing  the 
information  required  by  §  804.28  on 
FDA  form  3500A  as  soon  as  practicable, 
but  not  later  than  10  working  days  after 
the  importer  receives  or  otherwise 
becomes  aware  of  information  from  any 
source,  including  user  facilities, 
individuals,  or  medical  or  scientific 
literature,  whether  published  or 
unpublished,  that  reasonably  suggests 
that  one  of  its  marketed  devices  may 
have  caused  or  contributed  to  a  death  or 
serious  injury. 

(b)(1)  A  distributor,  other  than  an 
importer,  shall  submit  to  the 
manufacturer  a  report  containing 
information  required  by  §  804.28  on 
FDA  form  3500A,  as  soon  as  practicable, 
but  not  later  than  10  working  days  after 
the  distributor  receives  or  otherwise 
becomes  aware  of  information  from  any 
source,  including  user  facilities, 
individiials,  or  through  the  distributor's 
own  research,  testing,  evaluation, 
servicing,  or  maintenance  of  one  of  its 
devices,  that  one  of  the  devices 
marketed  by  the  distributor  has 
malfunctioned  and  such  information 
reasonably  suggests  that  there  is  a 
probability  that  the  device  or  any  other 
device  marketed  by  the  distributor 
would  cause  a  death,  serious  illness,  or 
serious  injury,  if  the  malfunction  were 
to  recur. 

(2)  An  importer  shall  submit  to  the 
manufacturer  a  report  containing 
infonnation  required  by  §  804.28  on 


FDA  form  3500A,  as  soon  as  practicable, 
but  not  later  than  10  working  days  after 
the  importer  receives  or  otherwise 
becomes  aware  of  information  from  any 
source,  including  user  facilities, 
individuals,  or  through  the  distributor's 
own  research,  testing,  evaluation, 
servicing,  or  maintenance  of  one  of  its 
devices,  that  one  of  the  devices 
marketed  by  the  importer  has 
malfunctioned  and  that  such  device  or 
a  similar  device  marketed  by  the 
importer  would  be  Ukely  to  cause  or 
contribute  to  a  death  or  serious  innuy  if 
the  malfunction  were  to  recur. 

S804.27    Where  to  submU  ■  report 

(a)  Any  telephone  report  required 
under  this  part  shall  be  provided  to 
301-427-7500. 

(b)  Any  facsimile  report  required 
under  this  part  shall  be  provided  to 
301-:881-6670. 

(c)  Any  written  report  or  additional 
information  required  under  this  part 
shall  be  submitted  to: 

Food  and  Drug  Administratioa. 

Center  for  Devices  and  Radiological  Health. 

Distributor  Report. 

P.O.  Box  3002, 

Rockville.  MD  20847-3002. 

§804.28    Raporting  form. 

(a)  Each  distributor  that  submits  a 
report  on  an  MDR  reportable  event  shall 
complete  and  submit  the  applicable 
portions  of  FDA  form  3  500 A  in  so  far  as 
the  information  is  knowm  or  should  be 
known  to  the  distributor,  and  submit  it 
to  FDA,  and  to  the  manufacturer  as 
reouired  by  §  804.25. 

(0)  Each  distributor  shall  submit  the 
information  requested  on  FDA  form 
3500A,  including: 

(1)  Identification  of  the  source  of  the 
report. 

(i)  Type  of  source  that  reported  the 
event  to  thedistributor  (e.g.,  lay  user 
owner;  lay  user  lessee,  hospital,  nursing 
home,  outpatient  diagnostic  facility, 
outpatient  treatment  facility,  ambulatory 
surgical  fadUty); 

(ii)  Distributor  report  number; 

(iii)  Name,  address,  and  telephone 
number  of  the  reporting  distributor  and 
the  source  that  reported  the  event  to  the 
distributor,  and 

(iv)  Name  of  the  manu&cturer  of  the 
device. 

(2)  Date  information. 

(i)  The  date  of  the  occurrence  of  the 
event; 

(ii)  The  date  the  source  that  reported 
the  event  to  the  distributor  became 
aware  of  the  event; 

(iii)  The  date  the  event  was  reported 
to  the  manufacturer  and/or  FDA;  and 

(iv)  The  date  of  this  report. 

(3)  The  type  of  MDR  reportaole  event, 
e.g.,  death,  serious  illness,  seiious 
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injury,  or  malfunctioa,  and  whether  an 
imminent  hazard  was  involved: 

(4)  Patient  information  including  age, 
sex,  diagnosis,  and  medical  status 
immediately  prior  to  the  event  and  after 
the  event; 

(5)  Device  information  including 
brand  and  labeled  name,  generic  name, 
model  number  or  catalog  number  or 
other  identifying  nun^iers.  aerial 
nimiber  or  kit  number,  purchase  date, 
expected  shelf  life/expiiatiao  date  (if 
applicable),  whether  the  device  was 
labeled  for  single  use,  and  data  of 
implant  (if  applicriiie); 

(6)  Maintenance/service  infoimatian 
data  including  the  last  d^e  of  service 
performed  on  the  device,  where  service 
was  performed,  whether  service 
documentabon  is  available,  and 
whether  service  was  in  accordance  virith 
the  service  schedule; 

(7)  Whether  the  device  is  available  for 
evaluation  and,  if  not,  the  disposition  of 
the  device; 

(8)  Description  of  the  event. 

(i)  Who  was  operating  or  using  the 
device  when  the  eventoccurred; 

(ii)  Whether  the  device  was  being 
used  as  labeled  or  as  otherwise 
intended; 

(iii)  The  location  of  the  event; 

(iv)  Whether  there  was  multi-patient 
involvement,  and  if  so,  how  many 
patients  were  involved; 

(v)  A  list  of  any  other  devices  whose 
perfbrmance  may  have  contrftrated  to 
the  event  and  their  manufacturers,  and 
the  results  of  any  analysis  or  evahiation 
with  respect  to  such  device  (or  a 
statement  of  why  no  analysis  or 
evaluation  was  performed);  and 

(vi)  A  complete  description  of  the 
event  including,  but  not  limited  to,  wrhat 
happened,  how  the  device  was 
involved,  the  nature  of  the  problem, 
patient  followup/treatment  required, 
and  any  environmental  conditions  that 
may  have  influenced  the  event. 

(9)  The  results  of  any  analysis  of  the 
device  and  the  event,  inchkling: 

(i)  The  method  of  evaluation  or  an 
explanation  of  why  no  evaluation  was 
i»ecessary  or  possible; 

(ii)  The  results  and  conclusions  of  the 
evaluation; 

(iii)  The  corrective  actions  taken;  and 

(iv)  The  degree  of  certainty 
concerning  whether  the  device  caused 
or  c(Hitnbuted  to  the  reported  event; 

(10)  The  name,  title,  address, 
telephone  number,  and  signature  of  the 
person  who  prepared  the  report. 

804.30    Annual  certilication. 

DistributcMV  required  to  report  under 
this  section  shall  submit  a  certification 
report  to  FDA  by  the  data  desi^^ted  for 
annual  registration  for  the  firm  in 


§  807.21  of  this  chapter.  This  date  will 
cover  the  period  ending  1  month  before 
the  month  of  the  scheduled  date  of 
mailing  gs  indicated  in  §  807.21(a).  The 
report  will  contain  the  following 
information: 

(a)  The  name,  address,  telephone 
number,  and  FDA  registration  number 
of  the  distributor; 

(b)  A  statement  certifying  that: 

(1)  The  distributor  listed  in  paragraph 
(a)  of  this  section  has  filed  repiorts  under 
this  section  during  the  previous  12- 
month  period  and  all  MDR  reportable 
events  have  been  submitted  to  FDA  and/ 
or  to  the  appropriate  manufactiarer.  The 
report  will  also  include  the  number  of 
death,  serious  injury  or  serious  illness 
reports  that  were  submitted  to  FDA,  and 
the  number  of  malfunction  "sports  that 
were  submitted  to  manufacturers;  or 

(2)  The  distributor  listed  in  paragraph 
(a)  of  this  section  did  not  receive  any 
reportable  events  during  the  previous 
12-month  period. 

(c)  The  name,  address,  title,  telephone 
nimiber,  and  signature  of  the  individual 
making  the  certification  for  the  firm. 
This  person  must  be  a  respcnsible 
person  designated  by  the  firm. 

§804.31    AddMoMi  requtrwiienta. 

Requests  for  additional  information.  If 
FDA  determines  that  the  protectioo  of 
the  public  health  requires  information 
in  addition  to  that  included  in  the 
medical  device  reports  suboitted  to 
FDA  under  this  part,  the  distributor 
shall,  upon  FDA's  request,  submit  such 
additional  information.  Any  request  by 
FDA  under  this  section  shall  state  the 
reason  or  purpose  for  which  the 
information  is  being  requested,  and 
specify  a  due  date  for  the  submission  of 
such  information. 

§804.32    Supplemental  Information. 

(a)  Only  one  MDR  is  required  imder 
this  part  if  the  distributor  becomes 
aware,  from  more  than  one  source,  of 
information  concerning  the  same  patient 
and  the  same  event. 

(b)  An  MDR  that  would  otherwise  be 
required  imder  this  section  is  not 
required  by  the  distributor  if: 

(1)  The  distributor  determines  that  the 
information  received  is  erroneous  in 
that  a  death,  serious  injury,  serious 
illness,  or  the  malfunction  did  not 
occur;  or 

(2)  The  distributor  determines  that  the 
information  received  is  Mxooeous  in 
that  the  device  that  is  the  subject  of  the 
information  was  distributed  by  another 
distributor.  A  distributor  shall  forward 
to  FDA  any  report  that  is  erroneously 
sent  to  the  distributor,  with  a  cover 
letter  explaining  that  the  product  in 
question  is  not  distributed  by  that  firm. 


(c)  A  report  or  information  submitted 
by  a  distributor  imder  this  part  (and  any 
release  by  FDA  of  that  repc«1  or 
information)  does  not  necessarily  reflect 
a  conclusion  by  the  party  submitting  the 
report  or  by  FDA  that  the  report  or 
information  constitutes  an  admission 
that  the  device,  the  establishment 
submitting  the  report,  or  employees 
thereof,  caused  or  contributed  to  a 
death,  serious  injury,  serious  illness,  or 
malfunction.  A  distributor  need  not 
admit,  and  may  deny,  that  the  report  or 
information  submitted  under  this  part 
constitutes  an  admission  that  the 
device,  the  party  submitting  the  report, 
or  employees  thereof,  caused  or 
contributed  to  a  death  or  serious  injury, 
serious  illness,  or  malfunction. 

§804.33    Altematlve  reporting 
reauiranMnla. 

(a)  Distributors  may  request 
exemptions  from  any  or  ail  of  the 
reporting  requirements  in  this  part. 
These  requests  are  required  to  be  in 
writing  and  to  include  both  the 
information  necessary  to  identify  the 
firm  and  device  and  an  explanation  vrhy 
the  request  is  justified. 

(b)  FDA  may  grant  a  distributor,  in 
v^rriting,  an  exemption  from  any  or  all  of 
the  reporting  requirements  in  this  part 
and  may  change  the  frequency  of 
reporting  to  quarterly,  semiannually, 
annually,  or  other  appropriate  time 
periods.  In  granting  such  exemptions, 
FDA  may  impose  other  repKJrting 
requirements  to  ensure  the  protecti<U2  of 
pubhc  health  and  safety.  FDA  may  also 
authtsize  the  use  of  ahemative 
reporting  media  such  as  magnetic  tape 
or  disk,  in  Ueu  of  FDA  forms. 

(c)  FDA  may  revoke  alternative 
reporting  options,  in  writing,  if  FDA 
determines  that  protection  of  the  public 
health  jiistifies  a  return  to  the 
requirements  as  stated  in  this  part. 

§804.34    WrHtwi  IIOR  prooedures. 

Device  distributors  shall  maintain  and 
implement  written  MDR  procedures  in 
the  following  areas: 

(a)  Training  and  education  programs 
informing  emploj'ees  about  obligations 
under  this  section,  including  how  to 
identify  and  report  MDR  reportable 
events; 

(b)  Internal  systems  that  provide  for 
timely  and  effective  identification, 
communication,  and  evaluation  of 
events  that  may  be  subject  to  MDR 
requirements,  a  standardized  review 
process/procedure  for  determining 
when  an  event  meets  the  criteria  for 
reporting  under  this  part,  and  timely 
transmission  of  complete  MDR's  to  FDA 
and/or  manufacturers;  and 
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(c)  Documentation  and  recordkeeping 
requirements  for: 

(1)  Information  that  may  be  the 
subject  of  an  MDR; 

(2)  All  MDR's  and  information 
submitted  to  FDA  and  manufacturers; 

(3)  Information  that  facilitates  the 
submission  of  certification  reports;  and 

(4)  Systems  that  ensure  access  to 
information  that  facilitates  timely 
followup  and  inspection  by  FDA. 

1804.35    RIM. 

(a}  A  device  distributor  shall  establish 
a  device  complaint  file  in  accordance 
with  §  820.198  of  this  chapter  and 
maintain  a  record  of  any  information, 
including  any  written  or  oral 
communication,  received  by  the 
distributor  concerning  all  events  that 
were  considered  for  possible  reporting 
under  this  part.  Device  incident  records 
shall  be  prominently  identified  as  such 
and  shall  be  filed  by  device.  The  file 
shall  also  contain  a  copy  of  any  MDR 
along  with  any  additional  information 
submitted  to  FDA  under  this  part.  A 
distributor  shall  maintain  records  that 
doaunent  the  submission  of  copies  of 
MDR's  to  manufactiirers. 

(b)  A  device  distributor  shall  retain 
copies  of  the  records  required  to  be 
maintained  under  this  section  for  a 
period  of  2  years  from  the  date  that  the 
report  or  additional  information  is 
submitted  to  FDA  under  §  804,25,  or  for 
a  period  of  time  equivalent  to  the  design 
and  expected  life  of  the  device, 
whichever  is  greater,  even  if  the 
distributor  has  ceased  to  distribute  the 
device  that  is  the  subject  of  the  report 
or  the  additional  information. 

(c)  A  device  distributor  shall  maintain 
the  device  complaint  files  estabUshed 
under  this  section  at  the  distributor's 
principal  business  establishment.  A 
distributor  that  is  also  a  manufacturer 
may  maintain  the  file  at  the  same 
location  as  the  manufacturer  maintains 
its  complaint  file  under  §§  820.180  and 
820.198  of  this  chapter.  A  device 
distributor  shall  permit  any  authorized 
FDA  employee,  during  all  reasonable 
times,  to  have  access  to,  and  to  copy  and 
verify,  the  records  required  by  this  part. 

PART  807— ESTABUSHMInT 
REGISTRATION  AND  DEVICE  LISTING 
FOR  MANUFACTURERS  AND 
DISTRIBUTORS  OF  DEVICES 

2.  The  authority  citation  for  21  CFR 
part  807  is  revised  to  read  as  follows: 

Authority:  Sees.  301,  501,  502,  510,  513, 
515,  519,  520,  701,  704  of  the  Federal  Food, 
Drug,  and  Cosmetic  Act  (21  U.S.C  331,  351, 
352,  360,  360c,  360e.  360i,  360),  371,  374). 

3.  Part  807  is  amended  by  revising  the 
part  heading  to  read  as  follows: 


PART  807-ESTABUSHMENT 
REGISTRATION  AND  DEVICE  USTINQ 
FOR  MANUFACTURERS  AND 
DISTRIBUTORS  OF  DEVICES 

4.  Section  807.3  is  amended  by 
revising  paragraphs  (d)(2)  and  {^,  by 
amending  paragraph  (e)(3)  by  removing 
the  word  "and"  after  the  semicolon  at 
the  end  of  the  paragraph,  by  amending 
paragraph  (e)(4)  by  removing  the  period 
at  the  end  of  the  paragraph  and  by 
adding  in  its  place  ";  and",  and  by 
adding  new  paragraph  (e)(5)  to  read  as 
follows: 

f  807.3    Definltlona. 

•        •        •        •        • 

(d)  *  •  • 

(2)  Distribution  of  domestic  or 
imported  devices;  or 

(e)*  •  • 

(5)  The  aimual  certification  of  medical 
device  reports  required  by  §  804.30  of 
this  chapter  or  forwarding  the 
certificatioii  form  to  the  person 
designated  by  the  firm  as  responsible  for 
the  certification. 

(g)  Distributor  means  any  person  who 
furthers  the  marketing  of  a  device  from 
the  original  place  of  manufacture, 
whether  domestic  or  imported,  to  the 
person  who  makes  final  delivery  or  sale 
to  the  ultimate  consumer  or  user,  but 
does  not  repackage,  or  otherwise  change 
the  container,  wrapper,  or  labeling  of 
the  device  or  device  package. 

5.  Section  807.20  is  amended  by 
revising  paragraph  (a)(4)  and  by  adding 
new  paragraphs  (c)  and  (d)  to  read  as 
follows: 

:  807.20    Who  muat  regiatsr  and  aubmit  • 
d«vle«U«t 

(a)*  '  • 

(4)  Distributors; 


specifications  and  commercially 
distributes  the  device; 

(2)  Sterilizes  devices  on  a  contract 
basis  for  other  registered  facilities  who 
commercially  distribute  the  devices. 

6.  Section  807.21  is  revised  to  read  as 
follows: 

S  807.21    Timet  for  Mtablishmont 
registration  and  dovlco  Uating. 

(a)  An  owner  or  operator  of  an 
establishment  who  has  not  previously 
entered  into  an  operation  defined  in 
§  807.20  shall  register  within  30  days 
after  entering  into  such  an  operation 
and  submit  device  listing  information  at 
that  time.  An  owner  or  operator  of  an 
estabhshment  shall  update  its 
registration  information  annually  within 
30  days  after  receiving  registration 
forms  from  FDA.  FDA  will  mail  form 
FDA-2891a  to  the  owmers  or  operators  of 
registered  establishments  according  to  a 
schedule  based  on  the  first  letter  of  the 
name  of  the  owner  or  operator.  The 
schedule  is  as  follows: 


(c)  Distributors  of  domestic  or 
imported  devices  must  register  and 
fulfill  their  Hsting  obUgations  as 
described  in  8  807.22(c)  of  this  part. 
Distributors  with  multiple  sites  may 
submit  one  registration  for  all  sites  or 
submit  a  registration  for  each  site.  If  a 
multisite  distributor  chooses  to  file  one 
registration,  the  registration  must  be 
from  the  principal  business 
establishment  which  maintains  the 
MDR  complaint  files. 

(d)  Registration  and  listing 
requirements  shall  not  pertain  to  any 
person  who: 

(1)  Manufacturers  devices  for  another 
party  who  both  initiated  the 


First  letter  of  owrwr  or 
operator  name 


A.  B,  C,  D,  E  

F,  G,  H,  I,  J,  K.  L.  M  . 

N,  O,  P,  Q,  R  ,.... 

S,  T,  U,  V,  W,  X,  Y,  Z 


Date  FDA  will  mail 
forms 


March. 
June. 
August. 
Novemtjer. 


(b)  Owners  or  operators  of  all 
registered  establishments  shall  update 
their  device  listing  information  every 
June  and  December  or,  at  their 
discretion,  at  the  time  the  change 
occurs. 

7.  Section  807.22  is  amended  by 
revising  paragraphs  (a)  and  (c)  to  read  as 
follows: 

§  807.22    How  and  wtiere  to  register 
establishments  and  list  devices. 

(a)  The  first  registration  of  a  device 
establishment  shall  be  on  form  FDA- 
2891  (Initial  Registration  of  Device 
Establishment).  Forms  are  obtainable 
upon  request  from  the  Center  for 
Devices  and  Radiological  Health  (HFZ- 
342),  Food  and  Drug  Administration, 
1390  Piccard  Dr.,  Rockville,  MD  20850, 
or  from  the  Food  and  Drug 
Administration  (FDA)  district  offices. 
Subsequent  annual  registration  shall  be 
accomplished  on  form  FDA-2891a 
(Annual  Registration  of  Device 
Establishment),  which  will  be  furnished 
by  FDA  to  establishments  whose 
registration  for  that  year  was  validated 
under  §  807.35(a).  llie  forms  will  be 
mailed  to  the  owner  or  operators  of  all 
establishments  in  accordance  with  the 
schedule  as  described  in  §  807.21(a). 
The  completed  form  shall  be  mailed  to 


the  above-designated  address  within  30 
days  after  receipt  from  FDA. 

•        •        •        •        • 

(c)  The  listing  obligations  of  the 
distributor  are  satisfied  as  follows: 

(1)  The  distributor  is  not  required  to 
submit  a  form  FDA-2892  for  those 
devices  for  which  such  distributor  did 
not  initiate  or  develop  the  specifications 
for  the  device  or  repackage  or  relabel  the 
device.  However,  the  distributor  shall 
submit,  for  each  device,  the  name  and 
address  of  the  manufacturer. 
Distributors  shall  also  be  prepared  to 
submit,  when  requested  by  FDA,  the 
proprietary  name,  if  any,  and  the 
common  or  usual  name  of  each  device 
for  which  they  are  the  distributors;  and 

(2)  The  distributor  shall  update  the 
information  required  by  paragraphs 


(c)(1)  of  this  section  at  the  intervals 
specified  in  §  807.30. 

8.  Section  807.25  is  amended  by 
revising  paragraph  (b)  to  read  as  follows: 

§  807.25    Information  required  or  requested 
for  •stat>llshment  registration  and  device 
listing. 

(b)  The  owner  or  operator  shall 
identify  the  device  activities  of  the 
establishment  such  as  manufacturing, 
repackaging,  or  distributing  devices. 

9.  Section  807.65  is  amended  by 
revising  paragraph  (e)  and  by  removing 
and  reserving  paragraph  (g)  to  read  as 
follows: 

§  807.65    Exemptions  for  device 
establishments. 


(e)  Pharmacies,  surgical  supply 
outlets,  or  other  similar  retail 
establishments  making  final  delivery  or 
sale  to  the  ultimate  user.  This 
exemption  also  applies  to  a  pharmacy  or 
other  similar  retail  establishment  that 
purchases  a  device  for  subsequent 
distribution  imder  its  own  name,  e.g.,  a 
properly  labeled  health  aid  such  as  an 
elastic  bandage  or  crutch,  indicating 
"distributed  by"  or  "manufactured  for" 
followed  by  the  name  of  the  pharmacy. 

Dated:  August  25. 1993. 
Michael  R.  Taylor, 

Dep  u  ty  Commissioner  for  Policy. 
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DEPARTMENT  OF  HOUSING  AND 
URBAN  DEVELOPMENT 

Office  of  tt^e  Assistant  Secretary  for 
Housing-Federal  Housing 
Commissioner 

[Docket  No  ^4-G3-^651;  FR-355$-N-01) 

Leasing  of  HUO-Owned  Sir>gle  Family 
Properties  to  State  and  Local 
Governments  for  Use  in  Law 
Enforcement 

AGENCY:  Office  of  the  Assistant 
Secretary  for  Housing-Federal  Housing 
Commissioner,  HUD. 
ACTK3N:  Notice. 

summary:  Today,  HUD  is  announcing  a 
set-aside  under  the  Single  Family 
Property  Disposition  Regulations  that  is 
designed  to  enhance  the  quality  of  life 
by  increasing  public  safety  in  high 
crime  neighborhoods.  Under  this  set- 
aside,  HUD  will  make  available  for 
lease,  to  state  and  local  governments  for 
use  by  local  law  enforcement  agencies, 
up  to  100  single-family  homes  from  the 
HUD-owned  housing  inventory.  Leased 
properties  .\  ill  be  used  for  law 
enforcement  purposes,  e.g.,  satellite 
police  stations;  however,  leased 
properties  may  not  be  used  for  detention 
faciUties.  Assisting  local  governments  in 
making  the  presence  of  law  enforcement 
agencies  available,  where  necessary  and 
desirable,  will  further  the  Department's 
objective  of  creating  a  saiis  and  decent 
housing  environment  for  all  American 
famihes. 

DATES:  September  1. 1993. 
FOR  FtiRTHER  MFORHMTION  CONTACT: 
Jackie  Campbell,  Deputy  Director,  Office 
of  Insured  Single  Family  Housing, 
Department  of  Housing  and  Urban 
Development,  451  Seventh  Street  SW.. 
Washington.  EX:  20410;  telephone  (202) 
708-3046;  the  telecommunications 
device  for  the  deaf  (TDD)  telephone 
number  is  (202)  708-4594.  (These  are 
not  toll  free  numbers.) 

SUPPLEMENTARY  INFORMATION: 

I.  Background 

HUD'S  regulations  at  24  CFR  Part  291. 
Disposition  of  HUD-acquired  Single 
Family  Property,  allow  the  Secretary  to 
lease  properties  for  a  variety  of  purposes 
that  advance  the  Department's  mission. 
Section  291.200  authorizes  the 
Department  to  lease  acquired  properties 
to  "other  government  agencies  fat 
defense,  law  enforcement,  or  other 
purposes"  when  the  Secretary 
determines  that  it  is  in  the  interest  of 
the  Department. 

A  major  goal  of  the  Department  is  to 
use  its  resources  in  a  manner  that 


enhances  the  general  well-being  of 
American  communities.  Promoting  safe 
neighborhoods  is  a  critical  component 
of  the  Nation's  housing  policy.  Recently. 
a  number  of  localities  have  begun  to 
focus  greater  effort  into  encouraging 
closer  cooperation  between  police 
officers  and  residents  of  the 
communities  that  they  serve.  Under  this 
concept,  a  safer  environment  is  beheved 
to  stem  from  the  continuing  and  routine 
presence  of  officers  in  the  community, 
rather  than  the  situation  where  officers 
merely  react  to  specific  crimiiial 
activities. 

An  example  of  "community  policing" 
was  recently  described  in  the 
Washington  Post  of  May  15. 1»B3, 
According  to  the  article,  sevraal 
"satellite"  or  "mini"-potice  stations  are 
being  operated  in  northern  Virginia, 
with  the  police  presence  designed  to 
"build  trust  and  address  the  root  cause 
of  crime  instead  of  simply  deahng  vrith 
the  aftermath." 

The  Department  wants  to  assist  these 
kinds  of  efforts.  Accordingly,  it  will 
utilize  its  authority  under  24  CFR  part 
291  to  make  available,  for  this  pwpose. 
up  to  100  single-family  properties 
nationwide.  Ten  properties  will  be 
allocated  to  each  of  the  ten  HUD 
Regions.  Circumstances  under  which 
properties  can  be  leased  are  described 
immediately  below.     - 

n.  Requirements  for  Leasing  at 
Propcrtiea 

Requirements  for  participattkm  in  this 
set-aside  under  24  CFR  291.200  fidl  into 
three  categories,  as  follows: 

A.  Eligible  letseM; 

b.  Eligible  piopeitieg.  and 

C  Leased  Purchase  Terms. 

A.  Eligible  lessees 

Only  a  imit  of  state  or  local 
government  can  apply  to  lease  a 
property  under  this  set-aside.  Obly  one 
property  may  be  leased  by  a  single  unit 
of  government  at  a  time.  The  applicant/ 
lessee  (hereinafter  lessee)  can  use  the 
property  for  law  enforcement  acliTity 
(e.g.,  a  satellite  duty  station),  but  camial 
use  the  property  as  a  detention  f^ility. 
Moreover,  the  property  cannot  be  used 
for  such  purposes  as  a  community 
social/resource  center,  drug 
rehabilitation  center,  or  halfway  booaa. 

For  many  communities,  an  added  law 
enforcement  presence  will  result  in  a 
variety  of  benefits,  ranging  from  reduced 
crime  to  increased  property  valuaa. 
However,  because  this  set-aside  under 
24  CFR  291.200  is  designed  to  serve 
community  residents,  the  Department 
will  require  lessees  to  certify  that  there 
is  commimity  support  for  the  proposed 
pohce  substation. 


B.  Eligible  Properties 

HUD  plans  to  allocate  100  properties 
under  this  set-aside;  ten  per  Region.  (If 
demand  is  sUght  in  one  area,  HUD  may 
reallocate  units  accordingly.)  The 
property  must  be  located  in  a  "high- 
crime"  area.  A  written  certification  that 
attests  to  this  fact  shall  be  required  of 
the  official  responsible  for  law 
enforcement  in  the  jurisdiction  within 
which  the  property  is  located.  Also, 
there  must  be  a  significant  number  of 
properties  with  FHA-insured  mortgages 
in  the  neighborhood  to  be  served.  HUD 
will  make  this  determination.  Eligible 
properties  may  not  be  under  lease  in 
another  program,  or  under  contract  for 
sale. 

C.  Lease/Purchase  Terms 

A  single  family  property,  leased  under 
this  set-aside  pursuant  to  24  CFR 
291.200,  shall  have  a  lease  term  that 
cannot  exceed  one  year.  The  rental  rate 
for  the  lease  term  will  be  one  dollar.  The 
lessee  will  be  responsible  for  property 
taxes,  hazard  and  liability  insurance, 
repairs,  maintenance  and  all  other  costs 
associated  with  the  operation  and 
maintenance  of  the  property. 

The  lessee  may  not  alter  or  repair  the 
property  (except  for  emergency  repairs) 
wnthout  the  prior  written  approval  of 
HUD.  Where  HUD  has  approved  major 
alterations  or  repairs  to  the  property, 
section  504  of  the  Americans  with 
Disabilities  Act  will  apply,  if  applicable. 
Absent  express  written  approval  to  the 
contrary,  the  property  must  be  restored 
to  its  original,  imaltered  condition  upon 
its  return  to  the  Department.  Under 
HUD's  lease-option  program,  the  lessee 
may  elect  to  purchase  the  property  at 
any  time  during  the  term  of  the  lease. 
Where  the  option  to  purchase  is 
exercised,  the  purchase  price  will  reflect 
the  HUD-approved  fair  market  value  of 
the  property  as  of  the  date  the  lease  was 
executed,  less  the  HUD  approved 
discount  in  effect  on  the  date  that  the 
purchase  option  is  executed.  If  the 
lessee  elects  not  to  purchase  the 
property,  it  will  vacate  the  property 
immediately  u{>on  expiration  of  the 
lease  term. 

m.  Participation  in  the  Set-Aside 
Under  24  CFR  291.200 

Properties  will  be  leased  to  qualified 
lessees  on  a  first  come,  first  served 
baas.  Interested  governmental  units 
should  contact  the  local  HUD  Field 
Office  in  their  jurisdiction  for 
information  on  leasing  of  properties. 
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IV.  Other  Nfatters 

A.  Environmental  Impact 

A  Finding  of  No  Significant  Impact 
with  respect  to  the  environment  has 
been  made  in  accordance  with  HUD 
regulations  at  24  CFR  part  50,  which 
implement  section  102(2)(C)  of  the 
National  Environmental  Policy  Act  of 
1969.  The  finding  is  available  for  public 
inspection  during  regular  business 
hours  in  the  Office  of  General  Counsel, 
the  Rules  Docket  Clerk  room  10276,  451 
Seventh  Street,  SW.,  Washington,  DC 
20410. 

B.  Executive  Order  12612,  Federalism 

The  General  Coimsel,  as  the 
Designated  Official  under  section  6(a)  of 
Executive  Order  12612,  Federalism,  has 
determined  that  the  policies  contained 


in  this  notice  will  not  have  substantial 
direct  effects  on  states  or  their  political 
subdivisions,  or  the  relationship 
between  the  Federal  government  and 
the  states,  or  on  the  distribution  of 
power  and  responsibilities  among  the 
various  levels  of  government. 
Specifically,  any  terms  and  conditions 
imposed  by  HUD  on  States  that  may 
lease  Single  Family  properties  under 
this  set-aside  comport  with  statutory 
requirements  under  section  203  of  the 
National  Housing  Act  and  HUD's 
regulation  imder  24  CFR  part  291.  Such 
requirements  promote  the  intent  of  the 
Congress,  and  therefore,  no  further 
review  is  necessary  or  appropriate. 

C.  Executive  Order  12606,  The  Family 

The  General  Counsel,  as  the 
Designated  Official  under  Executive 


Order  12606,  The  Family,  has 
determined  that  this  notice  does  not 
have  potential  for  significant  impact  on 
family  formation,  maintenance,  and 
general  well-being,  and,  thus,  is  not 
subject  to  review  under  the  order.  No 
significant  change  in  existing  HUD 
policies  or  programs  will  result  from 
leasing  100  Single  Family  properties 
nationwide  to  state  and  local 
governments  for  use  in  law 
enforcement. 

Dated:  August  20, 1993. 
Nicolas  P.  Retsinas, 

Assistant  Secretary  for  Housing-Federal 
Housing  Commissioner. 
[FR  Doc.  93-21212  FUed  d-31-93;  8:45  am] 
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Reader  Aids 


INFORMATtON  AND  ASSISTANCE 


FMteral  Register 

Index,  finding  aids  ft  general  information 
Public  inspection  desk 
Corrections  to  published  documents 
Document  draining  information 
Machine  readable  documents 

Code  of  rsdsril  Rcgtiistions 

Index,  Ending  aids  ft  general  information 
Printing  schedules 

Laws 

Public  La%^  Update  Service  (numbers,  dates,  etc.) 
Additional  information 

Prasidantiai  Documsnte 

Executive  orders  and  proclamations 

Public  Papers.of  the  Presidents 

Weekly  Compilation  of  Presidential  Documents 

The  UnitMl  Stete*  GovemRwnt  Manual 
General  information 

Other  SarviCM 

Data  base  and  machine  readable  specifications 

Guide  to  Record  Retention  Requirements 

Legal  staff 

Privacy  Act  Compilation 

Public  Laws  Update  Service  (PLUS) 

TDD  for  the  hearing  impaired 


202-523-5227 
523-5215 
523-5237 
523-3187 
523-3447 


523-6227 
523-341* 


523-6641 
523-5230 


523-5230 
523-5230 
523-5230 


523-5230 


523-3447 
523-3187 
523-4534 
523-3187 
523-6641 
523-5229 


ELECTROfMC  BULLETIN  BOARD 

Free  Elactronic  Bulletin  Board  service  for  Public 
Law  numbers.  Federal  Register  finding  aids,  and 
a  list  of  Clintoo  Administratioo  officials. 
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CFR  PARTS  AFFECTED  DURING  SEPTEMBER 

At  the  and  of  each  month,  the  Office  o<  the  Federal  Register 
publishes  separately  a  List  of  CPR  Sections  Affected  (LSA),  which 
lists  parts  and  sectiorK  affected  t>y  documents  published  sirwe  tw 
revision  date  of  each  title. 


UST  OF  PUBLIC  LAWS 

Note:  No  public  bills  which 
have  becoifne  law  were 
received  t>y  the  Office  of  tfw 
F«derai  Register  for  inclusion 
in  today's  Uel  of  Public 
Laws. 

Last  List  AngDSt  19,  1993 


202-275-1538, 
or  275-0920 


FEDERAL  REGISTER  PAGES  AND  DATES.  SEPTEMBER 


46073-46528 — 
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TABLE  OF  EFFECTIVE  DATES  AND  TIME  PERIODS-SEPTEMBER  1993 


This  table  is  used  by  the  Office  of  the 
Federal  Register  to  compute  certain 
dates,  such  as  effective  dates  and 
comment  deadlines,  which  appear  in 


agency  documents.  In  computing  these 
dates,  the  day  after  publication  is 
counted  as  the  first  day. 


When  a  date  falls  on  a  weekend  or 
holiday,  the  next  Federal  business  day 
is  used.  (See  1  CFR  18.17) 

A  new  table  will  be  published  in  the 
first  issue  of  each  month. 


Date  Of  FR  publication 


September  1 


September  2 


September  3 


September  7 


September  8 


September  9 


September  10 


September  13 


15  DAYS  AFTER  PUBLICA- 
TION 


30  DAYS  AFTER  PUBUCA- 
TKDN 


45  DAYS  AFTER  PUBLICA- 
TION 


60  DAYS  AFTER  PUBLICA- 
TION 


Septemtjer  1 6 


October  1 


October  18 


November  1 


September  1 7 


October  4 


October  18 


November  1 


September  20 


October  4 


October  18 


November  2 


September  22 


October  7 


October  22 


November  8 


September  23 


October  8 


October  25 


November  8 


September  24 


October  12 


October  25 


November  8 


September  27 


October  12 


October  25 


November  9 


Septemljer  28 


October  13 


October  28 


November  12 


90  DAYS  AFTER  PUBLICA- 
TION 


November  30 


December  1 


December  2 


Decembers 


Decemt)er  7 


December  8 


December  9 


December  13 


September  14 

September  29 

October  14 

October  29 

November  15 

December  13 

Septemt)er  15 

September  30 

October  15 

November  1 

November  15 

December  14 

September  16 

October  1 

October  18 

November  1 

November  15 

December  15 

September  17 

October  4 

October  18 

November  1 

November  16 

December  16 

September  20 

October  5 

October  20 

November  4 

November  19 

December  20 

September  21 

Octobers 

October  21 

November  5 

November  22 

December  20 

September  22 

October  7 

October  22 

November  8 

November  22 

December  20 

September  23 

Octobers 

October  25 

November  8 

November  22 

Decemt)er  22 

September  24 

October  12 

October  25 

November  8 

November  23 

December  23 

September  27 

October  12 

October  27 

November  12 

November  26 

December  27 

September  28 

/   October  13 

October  28 

November  12 

November  29 

December  27 

September  29 

October  14 

October  29 

November  15 

Novemljer  29 

December  28 

September  30 

October  15 

November  1 

November  15 

November  29 

December  29 

Federal  Register 
Document 
Drafting 
Handboolc 

A  Handbook  for 
Regulation  Drafters 

This  handbook  is  designed  to  help  Federal 
agencies  prepare  documents  for 
publication  in  the  Federal  Register.  The 
updated  requirements  in  the  handbook 
reflect  recent  changes  in  regulatory 
development  procedures, 
document  format,  and  printing 
technology. 

Price  $5.50 


Superintendent  of  Documents  Publication  Order  Foim 

Order  pnx»ssing  code:  •5x33  Charge  fX)ur  order. 

YES,  please  send  me  the  following  indicated  publications:  To  f«  your  o«tef.  «h.  .nqulr...-(202)  512-2250 


copies  of  DOCUMENT  DRAFTING  HANDBOOK  >t  $5.50  each.  S/N  069-000-00037-1 


1.  The  total  cost  of  my  order  is  $ 


Foreign  orders  please  add  an  additional  25%. 


All  prices  include  regular  domestic  posUge  and  handling  and  are  subject  to  change 


Please  Tjrpe  or  PriBt 
2. 


(Company  or  personal  oame) 


(Additional  address/attention  line) 


(Street  address) 


3.  Please  choose  method  of  pajrment: 

I    1  Check  payable  to  the  Superintendent  of  Documents 
I    1  GPO  Deposit  Account        I — I — I — I — I — I — I — 1  ~  1 — I 
n  VISA  or  MasterCard  Account 

mn 


(City.  SUte,  ZIP  Code) 


i 


(Credit  card  expiration  dale) 


Thank  you  for  your  order! 


(Daytime  phone  including  area  code) 


(Signature) 
4.  Mail  To:  New  Orders.  Superintendent  of  Documents.  P.O.  Box  371954,  Pittsburgh.  PA  15250-7954 


(Rev  12m) 


FEDERAL  REGISTER  SUBSCRIBERS: 

IMPORTANT  INFORMATION 

ABOUT  YOUR  SUBSCRIPTION 

After  6  years  without  an  adjustment,  it  has  become  necessary  to  increase  the  price  of  the  Federal 
Register  in  order  to  begin  recovering  the  actual  costs  of  providing  this  subscription  service. 
Effective  October  1, 1992,  the  price  for  the  Federal  Register  will  increase  and  be  offered  as 
follows:  * 

(1)  FEDERAL  REGISTER  COMPLETE  SERVICE— Each  business  day  you  can  continue 
to  receive  the  daily  Federal  Register,  plus  the  monthly  Federal  Register  Index  and  Code 
of  Federal  Regulations  List  of  Sections  Affected  (LSA),  all  for  $415.00  per  year. 

(2)  FEDERAL  REGISTER  DAILY  ONLY  SERVICE— With  this  subscription  service,  you 
will  receive  the  Federal  Register  every  business  day  for  $375.00  per  year. 

HOW  WILL  THIS  AFFECT  YOUR  CURRENT  SUBSCRIPTION? 

You  will  receive  your  current  complete  Federal  Register  service  for  the  length  of  time  remaining 
in  your  subscription. 

AT  RENEWAL  TIME 

At  renewal  time,  to  keep  this  important  subscription  coming — you  can  continue  to  receive  the 
complete  Federal  Register  service  by  simply  renewing  for  the  entire  package,  or  you  can  select 
and  order  only  the  parts  that  suit  your  needs: 

•  renew  your  entire  Federal  Register  Service  (complete  service) 

or  select. . . 

•  the  daily  only  Federal  Register  (basic  service) 

•  and  complement  the  basic  service  with  either  of  the  following  "supplements:  the  monthly 
Federal  Register  Index  or  the  monthly  LSA 

When  your  current  subscription  expires,  you  will  receive  a  renewal  notice  to  continue  the 
complete  Federal  Register  service.  At  that  time,  you  will  also  receive  an  order  form  for  the  daily 
Federal  Register  basic  service,  the  Federal  Register  Index,  and  the  LSA. 

To  know  when  to  expect  the  renewal  notice,  check  the  top  line  of  your  subscription  mailing  label 
for  the  month  and  year  of  expiration  as  shown  in  this  sample: 

A  renewal  notice  will  be  sent 
approximately  90  days  before 
the  end  of  this  month. 


\ 


A  FR  SMITH212J 
JOHN  SMITH 
212  MAIN  ST 
FORESTVILLE 


DEC  92      R. 


MD    20747 
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Guide  to 
Record 
Retention 
Requirements 

in  the  Code  of 

Federal  Regulations  (CFR) 

GUIDE:  Revised  January  1.  1992 
SUPPLEMENT:  Revised  January  1,  1993 

The  GUIDE  and  the  SUPPLEMENT  should 
be  used  together.  This  usehil  reference  tool, 
compiled  from  agency  regulations,  is  designed 
to  assist  anyone  with  Federal  recordkeeping 
obligations. 

The  various  abstracts  in  the  GUIDE  tell  the 
user  (1)  what  records  must  be  kept.  (2)  who  must 
keep  them,  and  (3)  how  long  they  must  be  kept. 

The  GUIDE  is  formatted  and  numbered  to 
parallel  the  CODE  OF  FEDERAL  REGULATIONS 
(CFR)  for  uniformity'  of  citation  and  easy 
reference  to  the  source  document. 

Compiled  by  the  Office  of  the  Federal 
Register,  National  Archives  and  Records 
Administration. 


Superintendent  of  Documents  Publications  Order  Form 
I    I  YES,  please  send  me  the  following: 


OnJar  Processing  Cod* 


Charge  your  order. 
Its  Easy! 


lb  fax  your  orders  (202)  512-2250 

copies  of  the  1992  GUIDE  TO  RECORD  RETENTION  REQUIREMENTS  IN  THE  CFR 

S/N  069-000-00046-1  at  $15.00  each. 

copies  of  the  1993  SUPPLEMENT  TO  THE  GUIDE,  S/N  069-001-00052-1  at  $4.50  each. 


The  total  cost  of  my  order  is  $_ 


International  customers  please  add  25%.  Prices  include  regular  domestic 


postage  and  handling  and  are  subject  to  change. 


(Company  or  Personal  Name) 


(Please  type  or  print) 


(Additional  address/attention  line) 


Please  Choose  Method  of  Payment: 

I    I  Check  Pl^ble  to  the  Superintendent  of  Documents 

I    I  GPO  Deposit  Account        I I 1 — I — I — I — I — I  ~  I — I 

I    I  VISA  or  MasterCard  Account 


(Street  address) 


cn 


(City,  State.  ZIP  Code) 


(Credit  card  expiration  date) 


Thank  you  for 
your  order! 


(Daytime  phone  including  area  code) 


(Authorizing  Signature) 


(SNJt 


(Purchase  Order  No.) 

YfS    NO 

May  wc  nuke  your  name/address  available  to  other  mailers?  I I   I — I 


Mail  To:    New  Orders,  Superintendent  of  Documents 
P.O.  Box  371954.  Pittsburgh,  PA  15250-7954 
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Public  Papers 
of  the 

Presidents 
of  the 
United  States 

Annual  volume*  conumint  Ihe  pwbKc  wwi—gf 
and  tlalcmcnts.  newt  conference*,  and  other 
■elected  papers  released  by  the  While  Houae. 

VolMne*  for  the  following  ycart  are  available;  other 
volume*  not  luted  arc  out  of  print. 

RomM  Reajan  George  Buah 

IMS  nw 

(Book  I) ..„ OlOO  (Book  I) .. 

1M« 

(Bo^q SMJ*  MW.  

(Book  I) fllJS 

1«« 

(Book  11) SMM  19M 

jj^  (Book  D) UlM 

(Book  I) *J4Ji  j^ 

IMS  (Book  I) $«100 

(Book  II) SMM 

1«M  (Book  n) SMM 

(Book  I) .$37 JO 

1992 

«••  (Book  I) _..*i7.00 

(BookU) tUM 

VHP 

(Book  I) tarn 

1«7 

IBoak  II) JMjM    . 

19M 

(Book  f)  — J39.«» 

(Book  n) 


......      ■  V  J-     .       > 
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Publiahed  by  the  Office  of  the  Federal  Refitter.  National 
Archive*  and  Record*  Admini*lnilion 

Mail  order  to: 

New  Orders,  Superintendent  of  Documents 

P.O.  Box  371954,  Pittsburgh,  PA  15250-7954 
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Rcvned 
1992 


The 

Federal  Register: 

What  It  U 

And 

How  To  Use  It 


Annoimdng  the  Latest  Edition 

The  Federal 
Register: 

What  It  Is 

and 

How  to  Use  It 

A  Guide  for  the  User  of  ttie  Federal  Register— 
Code  of  Federal  Regulations  System 

This  handbook  is  used  for  the  educational 
workshops  conducted  by  the  Office  of  the 
Federal  Register.  For  those  persons  unable  to 
attend  a  workshop,  tiiis  handbook  will  provide 
guidelines  for  using  the  Federal  Register  and 
related  publications,  as  well  as  an  explanation 
of  how  to  solve  a  sample  research  problem. 

Price  $7.00 


Superintendent  of  Documents  Publications  Order  Form 


Order  proonsins  code: 

*6173 


I I   XES,  please  send  me  the  following: 


Charge  your  qrdm. 
IfBatyll 
lb  fox  your  orders  (202)-512-2250 


Jfc^ 


oopiM  of  Th9  Fsdvral 


What  R  la  and  How  lb  Um  R.  at  S7j00  par  copy.  Stock  Na  069-000-00044-4 


The  total  cost  of  my  order  is  $ International  customers  please  add  25%.  Prices  include  regular  domestic 

postage  and  handling  and  are  subject  to  change. 

Please  Choose  Method  of  niyment: 

I I  Check  Payable  to  the  Superintendent  of  Documents 

LJ  GPO  Deposit  Account        I    I    I    I    I    I    I    I  -  LJ 
LJ  VISA  or  MasterCard  Account 

TTTT7 


(Company  or  Personal  Name) 


(A<tditional  addiess/attention  line) 


(Street  address) 


(City,  State,  ZIP  Code) 


(Daytime  phone  including  area  code) 


(Please  type  or  print) 


I 


"I     I     I     I  (Credit  card  expiration  dale)  Thank  you  for 

your  order! 


(Authorizing  Signature) 


(Sn.  1-93) 


(Purchase  Order  No.) 

YES    NO 

Mq' we  make  yoarname/addrefls  available  to  oUmt  mailers?  I I    I I 


Mail  To:    New  Orders,  Superintendent  of  Documents 
P.O.  Box  371954,  Pittsburgh,  PA  15250-7954 


fieiv  Publication 

List  of  CFR  Sections 
Affected 

1973-1985 

A  Researci^  Guide 

These  four  volumes  contain  a  compHation  of  the  "List  of 
CFR  Sections  Affected  (i_SA)'  for  the  years  1973  through 
1985.  Reference  to  these  tables  will  enable  the  user  to 
find  the  precise  text  of  CFR  provisions  which  were  in 
force  and  effect  on  any  given  date  during  the  period 
covered. 

Volume  I  (Titles  1  thru  16) -. $27.00 

Stock  Number  069-000-00029-1 

Vblume  II  (Titles  17  thru  27). $25.00 

Stock  NumlDer  069-000-00030-4 

Volume  III  (Titles  28  thru  41) $28.00 

Stock  Number  069-000-00031-2 

Volume  IV  (Titles  42  thru  50) $25.00 

Stock  Number  069-000-00032-1 


♦6962 


lOott 


Superintendent  of  Documents  Publications  Order  Form 


Charge  your  order. 
Itt  easy  I 


Pfcawe  1>pe  or  Print  (Form  is  aligned  for  typewriter  use.)  To  fiu  your  orders  wd  toqairto- OIB)  512-22M 

Prices  include  r^ar  domestic  postage  and  handling  and  are  good  through  12/92.  After  this  date,  please  call  Order  and 
Information  Desk  at  202-783-3238  to  verify  prices.  International  customers  please  add  25%. 


Qty. 

Stock  Number 

Title 

Price 
Each 

Total 
Price 

1 

021-602-00001-9 

Catalog— BestsellinK  Gowenunem  Books 

FREE 

FREE 

Total  for 

PuUiqitioos 

(Cofnpuiy  or  persona)  name) 


(Please  type  or  print) 


(Additional  address/attention  line) 


Please  Oioose  Method  of  Paymeirt: 

I    I  Check  payable  to  the  Superintendent  of  Documents 
LJ  GPO  Deposit  Account        1    M    I    I    I    I    l~l    I 


(Street  address) 


(City.  State,  ZIP  Code) 


L 


± 


(Daytime  phone  including  area  code) 

Mafl  order  to: 

New  Ordrrs,  Saperiatcadcat  of  1 

PXX  Box  371954,  Pfttsborgh,  PA  15250-7954 


M  VISA  Of  MasterCard  Accotim 

Mill            II 

1     1 

1    1    1 

\ 

1    1    1 

Thank 

you  for 

your 

(Credit  card  expiration  date) 

order! 

(Signature) 
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THE  PAPER  AND  INK  USED  IN  THE  ORIGINAL 
PUBLICATION  MAY  AFFECT  THE  QUALITY  OF 
THE  MICROFORM  EDITION. 
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Postage  and  Fees  Paid 
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This  section  of  the  FEDERAL  REGISTER 
contains  regulatory  documents  having  general 
applicatMlity  and  legal  effect,  most  of  which 
are  keyed  to  and  codified  in  the  Code  of 
Federal  Regulations,  which  is  publisf>ed  under 
50  titles  pursuant  to  44  U.S.C.  1510. 

The  Code  of  Federal  Regulations  is  sold  by 
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DEPARTMENT  OF  THE  TREASURY 

Office  of  the  Comptroller  of  the 
Currency 

12  CFR  Parts  7  and  34 

[Docket  NO.  93-15] 

Other  Real  Estate  Owned 

AGENCY:  Office  of  the  Comptroller  of  the 
Currency,  Treasury. 
ACTION:  Final  rule. 

SUMMARY:  The  Office  of  the  Comptroller 
of  the  Currency  (OCC)  is  issuing  a  final 
rule  that  removes  two  interpretive 
rulings  concerning  real  estate  held  as 
other  real  estate  owned  (OREO).  The 
final  rule  also  adds  a  new  subpart 
dealing  with  OREO  to  the  OCC's 
regulation  concerning  real  estate 
lending  and  appraisals.  This  final  rule  is 
needed  to  simplify  and  clarify  OCC's 
requirements  regarding  national  bank 
treatment  of  OREO.  The  intended  effect 
of  this  final  rule  is  to  expand  the 
options  that  national  banks  may  use  to 
dispose  of  OREO  in  order  to  preclude 
possible  violations  of  law. 

DATES:  This  final  rule  is  effective  on 
September  17.  1993. 

FOR  FURTHER  INFORMATION  CONTACT:  F. 
John  Podvin,  Jr.,  Attorney,  Bank 
Operations  and  Assets  Division,  (202) 
874-^460;  or  Thomas  E.  Watson, 
National  Bank  Examiner,  Traditional 
Activities  Division,  (202)  874-5170, 
Office  of  the  Comptroller  of  the 
Currency,  Washington,  DC  20219. 

SUPPLEMENTARY  INFORMATION: 

I.  Background 

OREO  is  comprised  generally  of  all 
real  estate  acquired  and  held  by  a 
national  bank  that  is  not  currently  in 
use  or  contemplated  for  use  in  the 
foreseeable  future  as  bank  premises. 
National  banks  acquire  most  OREQ. 
through  foreclosure  proceedings  or  by 


similar  conveyance.  A  national  bank's 
ability  to  hold  OREO,  as  well  as  other 
real  estate,  is  subject  to  1 2  U.S.C.  29,  a 
provision  of  the  National  Bank  Act. 

As  a  general  rule,  under  12  U.S.C.  29, 
a  national  bank  must  dispose  of  a  parcel 
of  OREO  within  five  years  of  the  date 
that  the  holding  period  begins. 
However,  the  Comptroller  may  approve 
a  national  bank's  application  to  extend 
the  holding  period  for  OREO  up  to  an 
additional  five  years  if:  (1)  The  bank  has 
made  a  good  faith  attempt  to  dispose  of 
the  property  within  the  five  year  period; 
or  (2)  disposal  within  the  five  year 
period  would  be  detrimental  to  the 
bank. 

One  of  the  OCC  regulations 
interpreting  12  U.S.C.  29  is  12  CFR 
7.3025  (§  7.3025).  which  prescribes  the 
procedures  for  the  proper  handling  and 
disposition  of  a  national  bank's  OREO. 
On  August  8.  1979,  the  OCC  published 
a  final  rule  in  the  Federr  I  Register  (44 
FR  46428)  which  amended  §  7.3025. 
The  amendment  attempted  to  bring  the 
accounting  treatment  of  OREO  into 
conformity  with  Statement  of  Financial 
Accounting  Standards  No.  15, 
Accounting  by  Debtors  end  Creditors  for 
Troubled  Debt  Restructuring,  adopted 
by  the  Financial  Accounting  Standards 
Board  (FASB)  in  June  1S77.  The 
amended  §  7.3025  imposed 
requirements  on  national  banks 
addressing  several  issues,  including 
generally:  how  the  bank  must  book 
OREO,  how  the  bank  must  use 
appraisals  to  obtain  and  monitor  the 
•fair  value"  of  a  parcel  cf  OREO,  what 
actions  the  bank  must  take  if  the  value 
of  the  OREO  deteriorate*,  what  actions 
the  bank  may  take  while  holding  a 
parcel  of  OREO,  and  how  the  bank  can 
meet  the  disposal  requirements  of  12 
U.S.C.  29. 

An  accounting  change  that  occurred 
after  the  OCC  amended  §  7.3025  caused 
conflict  between  the  treatment  of  OREO 
under  generally  accepted  accounting 
principles  (GAAP)  and  t  le  legal 
treatment  under  §  7.3025.  In  1982,  the 
FASB  issued  Statement  of  Financial 
Accounting  Standards  No.  66, 
Accounting  for  Sales  of  Real  Estate  (FAS 
66),  which  altered  GAAP.  FAS  66 
established  five  alternative  accounting 
methods  that  a  bank  could  use  to  record 
a  sale  of  real  estate.  The  introduction  of 
FAS  66  resulted  in  confiicts  between  the 
treatment  of  OREO  under  GAAP  and 
under  §7.3025. 


Two  statutory  changes  also  made  this 
rulemaking  advisable.  First,  the 
Depository  Institutions  Deregulation 
and  Monetary  Control  Act  of  1980.  sec. 
701,  Public  Law  96-221,  94  Stat.  132 
amended  12  U.S.C.  29  (1980 
amendment).  The  1980  amendment 
gives  the  OCC  authority  to  extend  the 
holding  period  for  a  parcel  of  OREO  for 
up  to  five  additional  years  subject  to  the 
conditions  discussed  eariier.  The  1980 
amendment  also  provides  that  banks 
may  expend  funds  to  develop  and 
improve  OREO  if  the  expenditures  are 
needed  to  enable  the  bank  to  recover  its 
total  investment  in  the  property. 
Finally,  the  1980  amendment  provides 
that  these  expenditures  can  be  made 
only  upon  notification  to  the 
Comptroller,  subject  to  any  conditions 
and  limitations  the  Comptroller  shall 
prescribe.  These  changes  were 
previously  implemented  by  OCC 
supervisory  policies. 

Second,  Title  XI  of  the  Financial 
Institutions  Reform,  Recovery  and 
Enforcement  Act  of  1989  (FIRREA),  Pub. 
L.  101-73,  103  Stat.  183  (12  U.S.C.  3331 
et  seq.)  required  the  OCC  to  prescribe 
appropriate  standards  for  the 
performance  of  real  estate  appraisals  in 
connection  with  federally  related 
transactions.  The  OREO  appraisal 
requirements  in  §  7.3025  predated  this 
statutory  change.  The  fair  value 
appraisal  requirements  in  §  7.3025(g) 
and  (h)  wiere  inconsistent  with  the 
regulation  implementing  Title  XI  of 
FIRREA.  codified  at  12  CFR  part  34, 
subpart  C  (the  OCC's  general  appraisal 
requirements). 

II.  The  Proposed  Rule 

On  May  5. 1993.  the  OCC  issued  a 
proposed  rule,  pursuant  to  12  U.S.C.  29 
and  93a,  to  clarify  and  simplify  the  legal 
treatment  of  OREO.  See  58  FR  26695. 
Furthermore,  the  proposed  rule  sought 
to  encourage  national  banks  to  comply 
with  the  disposal  requirements  of  12 
U.S.C.  29  by  providing  financing  to 
creditworthy  borrowers  who  wish  to 
purchase  OREO.  The  OCC  proposed  to 
remove  two  of  its  Interpretive  Rulings: 
(1)  Real  estate  acquired  as  salvage  on 
uncollectible  loans,  codified  at  12  CFR 
7.3020;  and  (2)  Other  real  estate  owned, 
codified  at  12  CFR  7.3025.  In  their 
place,  the  OCC  proposed  to  establish  a 
new  subpart  E  in  12  CFR  part  34, 
entitled  Other  Real  Estate  Owned, 
consolidating  all  OREO  requirements. 
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With  these  proposed  changes,  the 
OCC  intended  to  simplify  the  treatment 
of  OREO  by:  (D  Increasing  and 
expanding  the  options  that  a  national 
bank  may  use  to  dispose  ofOREO;  (2) 
ehminating  inconsistencies  in  airrent 
OREO  appraisal  requirements:  (3) 
incorporating  the  statutory  changes 
discussed  in  the  background  section:  (4) 
removing  conflicting  OREO  accounting 
guidarK»  from  the  current  regulation; 
and  (5)  providing  other  miscellaneous 
guidance. 

The  OCC  invited  public  comment  on 
any  a.spect  of  the  proposed  mle  for  a  30- 
day  period  ending  on  )une  4.  1993.  The 
OCC  received  39  comment  letters  from 
banLs.  bank  holding  companies, 
accounting  firms,  trade  groups, 
individuals  and  the  OfHce  of 
Management  and  Budget.  Thirty-six 
commenters  specifically  supported  the 
proposed  rule.  Three  commenters  rai,sed 
issues  without  expressing  either  support 
for  or  opposition  to  the  proposed  rule. 

Pursuant  to  12  U.S.C.  29  and  93a.  this 
final  rule  revises  the  proposed  rule 
based  on  the  39  comment  letters  and 
makes  other  changes  to  clarify  the 
requirements  in  the  proposed  rule. 

III.  Review  of  Comments    . 

The  following  is  a  discussion  of  the 
issues  raised  by  the  commenters.  the 
OCCs  respoases  to  those  issues,  and  a 
summary  of  changes  made  to  the 
proposed  rule. 

A.  Disposal  and  Covewd  Transactions 
Real  Estate 

The  proposed  rule  provided  that,  for 
purposes  of  12  L'.S.C.  29.  disposal  of 
OREO  occurs  when  a  national  bank 
enters  into  a  sales  transaction  that 
results  in  the  property  no  longer  being 
considered  covered  transactions  real 
estate  (CTRE).  Under  the  proposed  rule. 
a  parcel  of  OREO  remains  CTRE 
whenever  the  bank  is  involved  in  a 
transaction  where:  (1)  The  transaction  is 
not  given  sales  treatment  under  GAAP; 
(2)  the  transaction  does  not  involve  a 
loan  guaranteed  or  insured  by  the 
United  States  Government  or  by  an 
agency  of  the  United  States  Government 
or  a  loan  eligible  for  purchase  by  a 
federally  sponsored  instrumentality  that 
purchases  loans  (direct  or  indirect 
government  guarantees):  and  (3)  the 
bank  has  not  received  or  accumulated 
from  the  purchaser,  an  amount  in  cash, 
principal  and  interest  payments,  and 
private  mortgage  insurance  totaling  10 
percent  of  the  sales  price.  S 

Several  commenters  suggested 
reducing  the  down-payment 
requirement  in  the  third  part  of  the 
proposed  CTRE  definition  from  10 
percent  to  5  percent  for  residential 


properties.  The  OCC  considered  this 
suggestion  but  de<;ided  to  keep  the 
down-payment  requirement  at  10 
pen:ent  for  the  following  reasons. 

A  national  bank  will  avail  itself  of  the 
CTRE  option  for  disposal  under  12 
U.S.C.  29  only  when  the  transaction 
does  not  qualify  for  any  of  the  other 
disposal  options  now  available  to 
national  banks  in  this  final  rule.  Two  of 
the  options  available  to  national  banks, 
sales  treatment  under  GAAP  and  a 
direct  or  indire<;t  government  guarantee, 
generally  permit  down-payments  of  less 
than  10  peroent  of  the  .sales  price  for 
residential  property.  The  OCC  believes 
that  a  substantial  number  of  residential 
transa<:tions  will  either  qualify  for  sales 
treatment  under  GAAP,  or  will  involve 
a  direil  or  indirect  government 
guarantee.  Consequently,  the  OCC 
believes  the  commenters'  suggestions 
are  already  incorporated  into  the  final 
rule. 

The  OCC  revised  the  10  percent  level 
in  the  proposed  CTRE  definition  to 
include  the  receipt  and  accumulation  of 
interest  payments  to  encourage  national 
banks  to  finance  the  sale  of  OREO 
parcels  to  creditworthy  borrowers.  The 
OCC  believes  the  10  percent  level 
represents  a  significant  investment  in 
the  property  by  the  purchaser  and 
demonstrates  the  purchaser's  ability  to 
repay  a  loan  that  did  not  qualify  for  any 
of  the  other  disposal  options  available 
under  this  fmal  rule. 

One  commenter  suggested  that  other 
real  estate  equity,  savings  deposits, 
certificates  of  deposit,  and  investment- 
grade  stocks  and  bonds  should  be 
included  in  tlie  proposed  CTRE 
definition,  in  addition  to  cash,  prindpal 
and  interest  payments  and  private 
mortgage  insurance.  The  OCC  generally 
adheres  to  GAAP  in  determining  which 
instruments  can  be  used  in  lieu  of  ca.sh. 
Since  GAAP  does  qot  consider  these 
in.struments  equivalent  to  cash  for 
purposes  of  determining  a  down- 
payment,  the  OCC  has  not  included 
them  in  the  CTRE  disposal  option. 

Another  commenter  suggested  tliat 
abuse  may  result  from  deleting  certain 
provisions  in  §  7.3025(b)  from  the 
proposed  CTRE  definition.  These  / 
provisions  include  the  prohibition  on 
allowing  loan  terms  more  favorable  than 
tho.se  customarily  required  by  the  bank 
and  the  requirement  that  the  usual  risks 
and  rewards  of  ownership  be  passed 
from  the  bank  to  the  purchaser.  The 
commenter  stated  that,  under  the 
proposal,  the  bank  could  adjust  the 
interest  rate  and  the  sales  price  in  order 
to  accomplish  disposal  under  12  U.S.C. 
29. 

The  OCC  understands  that  national 
hanks  need  flexibility  in  negotiating 


terms  to  dispose  of  OREO.  At  the  same 
time,  banks  must  operate  in  accordance 
with  prudent  banking  practice.  The  OCC 
believes  that  the  potential  abuse  cited 
by  the  commenter  can  be  prevented  by 
requiring  banks  to  measure  the  sales 
price  in  accordance  with  GAAP.  Under 
Accounting  Principles  Board  Opinion 
No.  21.  when  a  transaction  involves  a 
non-market  rate  of  intertst,  the  sales 
price  is  adjusted  to  reflect  a  market  rate 
of  interest.  In  response  to  this  comment, 
the  OCC  amended  the  CTRE  disposal 
option  to  provide  that  the  sales  price  is 
measured  in  accordanc.'e  with  GAAP. 

The  OCC  recognized  that  the  first  two 
parts  of  the  proposed  CTRE  definition, 
sales  treatment  under  GAAP  and  direct 
or  indirect  government  guarantees,  were 
clearly  defined  disposal  options  that 
comply  with  12  U.S.C  29.  However,  the 
third  part  of  the  proposed  CTRE 
definition  concerned  a  transitional 
situation  where  the  bank  receives  a 
down-payment  and  accumulates 
payments  based  on  various  forms  of 
financing  in  order  to  comply  with  the 
disposal  requirement  under  12  U.S.C. 
29.  To  clarify  this  provision,  the  OCC 
moved  the  first  two  di.sposal  options  in 
the  CTRE  definition  from  t»  34.81(b)  of 
the  proposed  rule  to  §  34.83(a)  of  llie 
final  rule.  The  OCC  also  moved  the 
disposal  provisions  in  the  third  part  of 
the  proposed  CTRE  definition  to 
§  34.83(a)  of  the  final  rule.  The  CTRE 
disposal  option  now  states  that  a 
national  bank  that  enters  into  a 
transaction  that  does  not  qualify  for 
disposal  under  any  of  the  other  disposal 
options  in  tlie  final  rule  may  comply 
with  its  obligation  to  dispose  of  OREO 
when  it  receives  or  accumulates  from 
the  purchaser,  an  amount  in  cash, 
principal  and  interest  payments,  and 
private  mortgage  in.surance  totaling  10 
percent  of  the  sales  price,  as  measured 
in  accordance  with  GAAP.  Finally,  the 
OCC  changed  the  CTRE  definition  from 
a  negative  to  a  positive  statement.  The 
definition  now  states  that  CTRE  is  a 
parcel  of  debts  previously  c-ontracted 
real  estate  or  former  banking  premises 
that  the  national  bank  is  in  the  process 
of  disposing  of  in  accordance  with  the 
CTRE  disposal  option. 

B.  Holding  Period 

The  proposed  rule  contained 
provisions  relating  to  the  operation  of 
the  holding  period  for  ORf^O,  which 
was  discussed  in  the  background 
section.  Several  commenters  raised 
issues  about  the  operation  of  the 
holding  period  for  CTRE.  One 
commenter  questioned  whether  the 
holding  period  in  12  U.S.C.  29 
continued  to  run  when  a  parcel  is  CTKE. 
The  holding  period  of  12  U.S.C.  29  is 
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applicable  to  CTRE  until  disposal 
occurs. 

The  OCC  amended  §  34.82(b)  of  the 
proposed  rule  by  removing  a  provision 
explaining  when  the  holding  period 
begins  in  the  case  of  CTRE  reverting  to 
the  bank.  This  action  clarifies  that  the 
holding  period:  (1)  Begins  on  the  date 
that  ownership  of  the  property  is 
originally  transferred  to  a  national  bank; 
and  (2)  ends  when  a  national  bank 
enters  into  a  sales  transaction  that 
qualifies  for  disposal  under  the  CTRE 
disposal  option. 

Another  commenter  asked  whether  a 
bank  was  required  to  apply  for  an 
extension  of  the  initial  five  year  holding 
period  if  a  parcel  was  CTT^.  A  parcel 
of  CT'RE  is  involved  in  a  transitional 
financing  arrangement,  in  which  the 
disposal  requirements  of  12  U.S.C.  29 
have  not  been  met.  A  bank  must  apply 
to  extend  the  holding  period  for  up  to 
an  additional  five  years  for  every  parcel 
of  OREO,  including  CTRE.  that  will  be 
held  beyond  the  initial  five  year  holding 
period. 

By  definition,  CTRE  indicates  a  bank's 
attempt  to  dispose  of  the  parcel  by 
financing  its  sale.  Thus,  the  OCC  is 
likely  to  approve  a  bank's  application  to 
extend  the  holding  period  for  CTRE. 
Also,  it  is  unlikely  that  parc;els  will 
remain  CTRE  for  long  periods  of  time 
be<;ause  accumulated  principle  and 
interest  payments  will  be  included 
along  with  cash  and  private  mortgage 
insurance  in  the  calculation  of  10 
percent  of  the  sales  price,  as  measured 
in  accordance  with  GAAP.  This  should 
.speed  disposition  of  the  parcel. 

Two  commenters  observed  that  a 
requirement  to  file  applications  for 
extensions  of  the  holding  period 
annually  was  burdensome.  In  response 
to  these  comments,  the  OCC  contacted 
the  appropriate  district  offices  to 
determine  if  there  was  any  policy 
requiring  annual  applications  to  extend 
the  holding  period.  The  OCC  found  that 
while  there  were  no  OCC  policies 
explicitly  requiring  annual  applications 
to  extend  the  holding  period,  the 
wording  of  one  district's  policy  may 
have  inadvertently  fostered  an  annual 
application  practice.  Based  on  these 
findings,  the  affected  district  is  revising 
the  wording  of  its  policies  to  allow  for 
a  five  year  extension.  The  extension 
may  be  less  than  five  years  if  the  OCC 
has  supervisory  concerns.  This 
determination  will  be  made  on  a  case  by 
case  basis  considering  factors  such  as: 
the  bank's  OREO  policies  and 
procedures,  management  expertise,  and 
safe  and  sound  banking  principles. 

One  commenter  requested 
clarification  on  when  the  holding  period 
begins  for  former  banking  premises 


upon  relocation  to  new  banking 
quarters.  The  commenter  suggested  that 
the  holding  period  for  such  property 
should  begin  on  the  date  that  the  former 
banking  premises  is  vacated  by  all  bank 
personnel  using  the  premises.  The  OCC 
agrees  that  clarification  is  needed. 
Consequently,  the  final  rule  states  that 
the  holding  period  for  former  banking 
premises  begins  on  the  date  that 
relocation  to  new  banking  quarters  is 
complete.  The  OCC  will  make  this 
determination  on  a  case-by-case  basis. 

Finally,  one  commenter  was 
concerned  that  in  certain  instances  a 
national  bank  may  be  precluded  from 
selling  a  parcel  of  OREO  acquired 
through  foreclosure  because  of  a 
statutorily  mandated  redemption 
period.  A  statutory  redemption  period 
occurs  after  foreclosure  and  is  a  time 
period  during  which  the  borrower/ 
former  owner  of  the  OREO  has  the  right 
to  repurchase  the  property  by  repaying 
the  amount  owed  to  the  bank.  The 
commenter  pointed  out  that  prospective 
purchasers  are  unlikely  to  finalize  a 
purchase  of  OREO  if  it  is  subject  to 
being  reclaimed  by  a  former  owner.' 
The  commenter  suggested  that  the  start 
of  the  holding  period  be  delayed  during 
the  redemption  period. 

As  stated  earlier,  the  holding  period 
generally  begins  on  the  date  that 
ownership  of  the  property  is  originally 
transferred  to  a  national  bank.  At  a 
fore<;losure  sale  located  in  a  state  with 
statutory  redemption  rights,  a  national 
bank  acquires  an  ownership  interest  in 
a  parcel  of  real  estate  amounting  to 
equitable  title,  which  is  less  than  full, 
legal  title.  Notwithstanding,  a  bank's 
acquisition  of  equitable  title  is  sufficient 
to  classify  the  parcel  as  OREO. 
However,  the  OCC  agrees  with  the 
commenter  that  the  beginning  of  the 
holding  period  should  Ikj  delayed 
during  the  statutory  redemption  period 
because,  as  a  practical  matter,  national 
banks  cannot  dispose  of  OREO  subject 
to  a  statutory  redemption  period. 
Therefore,  the  OCC  amended  the  final 
rule  to  implement  the  commenter's 
suggestion. 

C.  Future  Bank  Expansion 

The  proposed  rule  stated  that  real 
estate  acquired  for  future  bank 
expansion  should  normally  be  used 
within  three  years.  The  proposed  rule 
also  required  that  prior  to  acquisition  of 
real  estate  f6r  future  bank  expansion, 
the  bank  must  state,  bv  board  resolution 


'  The  time  period  differs  among  stales  varying 
from  two  months  to  two  years,  but  is  usually  one 
year.  See  Robert  Kratovil  &  Raymond  ).  Werner, 
Modem  Mortgage  Law  and  Hroftice  §  42.06  ( 1 987). 


or  Other  official  action,  definite  plans  lor 
its  use. 

Several  commenters  took  issue  with 
the  requirement  that  the  sfatenu  nt  of 
planned  use  be  executed  prior  to 
.icquisition.  These  commenters 
preferred  the  original  language  in 
S  7.3025(0,  which  required  the 
statement  for  planned  use  after  lioldinj^ 
future  bank  exp.Tnsion  real  estate  for  one 
year.  Several  ciommenters  felt  that  banks 
need  sufficient  time  to  properly 
formulate  expansion  plans.  One 
commenter  pointed  out  that  if  the 
statement  was  required  within  one  year 
of  acquisition,  the  bank's  board  of 
directors  would  not  have  to  approve 
relatively  minor  acquisitions  that  were 
put  to  use  prior  to  the  o'ne  year  date. 
The  OCC  agrees  with  these  commenters 
and  its  final  rule  now  requires  the 
statement  of  planned  use  after  holding 
future  bank  expansion  real  estate  for  one 
year. 

Another  conmieiiter  suggested 
increasing,  from  three  years  to  five 
years,  the  normal  time  period  for  use  ol 
future  bank  expansion  real  estate.  The 
{.ommenter  pointed  out  that  section 
.S02.1  of  the  Comptroller's  Handbook  for 
National  Bank  Examiners  provides  that 
strategic  planning  focuses  on  the  long- 
term  deployment  of  resources  to  a<:hieve 
corporate  goals.  The  commenter  went 
on  to  state  that  the  normal  time  frame 
for  most  strategic  plans  is  five  years. 
Based  on  this  comment,  the  final  rule 
now  provides  that  real  estate  acquired 
for  future  bank  expansion  should 
normally  be  used  within  five  years. 

One  commenter  suggested  that  future 
bank  expansion  real  estate  should  be 
treated  differently  if  it  is  contiguous  to 
bank  priimises  that  is  currently  in  use. 
As  stated  earlier,  the  OCC  understands 
the  need  for  banks  to  plan  strategically 
in  order  to  achieve  corporate  goals.  The 
OCC  provided  banks  with  additional 
flexibilitv  in  planning  for  the  future  by 
expanding  the  normal  time  period  for 
use  of  future  bank  expansion  real  estate 
to  five  years.  However,  the  OCC  notes 
that  it  will  treat  all  types  of  future  bank 
expansion  real  estate  the  same, 
consistent  with  12  U.S.C.  29,  this  final 
rule,  and  principles  of  safe  and  sound 
banking. 

Finally,  the  OCC  wishes  to  clarify  the 
meaning  of  the  phrase  "definite  plans 
for  its  use"  in  the  context  of  future  bank 
expansion.  Within  one  year  of  acquiring 
such  property,  the  bank  must  state,  by 
board  of  directors  resolution  or  other 
official  action,  definite  plans  for  its  use. 
for  example:  The  property  was  acquired 
and  will  be  used  as  a  full  service  branch 
office.  Detailed  information  such  as 
architectural  plans,  contracior  cost 
estimates,  and  site  impact  studies  are 
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not  necessary  for  a  statement  of  definite 
plans  for  the  parcel's  use. 

D.  Appraisals 

The  proposed  rule  required  that  upon 
transfer  to  OREO,  a  national  bank  must 
substantiate  a  parcels  market  value  by 
obtaining  an  appraisal  in  accordance 
with  the  OCC's  general  appraisal 
requirements  or  by  obtaining  an 
appropriate  evaluation  if  an  appraisal  is 
not  required.  An  appraisal  or  evaluation 
was  not  required  under  the  proposed 
rule  if  the  bank  already  had  a  valid 
appraisal  or  an  appropriate  evaluation 
on  file  for  the  parcel.  The  bank  also  was 
required  to  monitor  the  value  of  each 
parcel  of  OREO  pursuant  to  its  own 
prudent  collateral  evaluation  policy. 

One  commenter  suggested  that  the 
final  rule  specifically  state  that  the 
threshold  level  -  in  the  OCC's  general 
appraisal  requirements  applies  to  OREO 
appraisals.  The  OCC  believes  that  this 
clarification  is  helpful  and  stated  in  the 
final  rule  that  the  threshold  level 
specifically  applies  to  OREO  appraisals. 

Two  commenters  requested  that  the 
OCC  clarify  what  amount  is  used  to 
determine  the  transaction  value  for 
OREO  appraisals.  The  transaction  value 
is  the  amount  that  is  used  to  determine 
if  a  transaction  is  exempt  from  the 
OCC's  general  appraisal  requirements 
because  it  is  equal  to  or  less  than  the 
threshold  lev-el,  which  is  discussed 
earlier.  The  OCC  agrees  that  clarification 
is  warranted  and  included  a  definition 
for  transaction  value  in  the  final  rule. 
For  purposes  of  OREO  appraisals,  the 
transaction  value  is  the  recorded 
investment  amount,  which  is  defined  in 
this  regulation.  The  final  rule  defines 
recorded  investment  amount  as  either: 
the  recorded  loan  balance,  as  defined  by 
GAAP;  or  the  net  book  value  for  former 
bank  premises. 

Another  commenter  asked  whether  a 
national  bank  was  required  to  obtain  an 
appraisal  or  evaluation  when  a  parcel  of 
OREO  is  sold.  The  OCC  determined  that 
a  national  bank  is  not  required  to  obtain 
a  new  appraisal  or  evaluation  when 
selling  a  parcel  of  OREO  if  the  national 
bank  consummated  the  sale  based  on  a 
valid  appraisal  or  an  appropriate 
evaluation. 

Most  coflunenters  favored  the 
proposed  change  from  fair  value 
appraisals  to  market  value  appraisals. 
However,  three  commenters  suggested 


>The  current  ttireshold  level  is  SI  00.000.  See  12 
CFR  34.43(a)(lJ.  However,  the  CXXl,  in  conjunction 
with  the  Fe<leral  Reserve  Board,  the  Federal  Deposit 
Insurance  Corporation  and  the  Office  of  Tiiriit 
Super\'ision.  has  proposed  an  increase  in  the 
threshold  level  to  S25O.00O.  .See  SB  FR  31B78  (June 
4.  1993).  The  threshold  level  adopted  by  the  OCC 
in  its  final  nile  will  apply  to  OREO  appraisals. 


that  the  use  of  market  value  could  be 
considered  less  stringent  than  GAAP. 
One  commenter  requested  that  the  OCC 
describe  how  its  new  appraisal  and 
evaluation  standards  conform  to  GAAP 
and  section  37  of  the  Federal  Def>osit 
Insurance  Act  (FDIA).  12  U.S.C.  1831n. 
Section  37  of  the  FDIA  generally 
requires  that  the  OCC  prescribe 
accounting  principles  which  are  no  less 
stringent  than  GAAP. 

A  market  value  appraisal  conforms  to 
GAAP  because  it  is  generally  equivalent 
to  fair  value.  Specifically,  the  American 
Institute  of  Certified  Public  Accountants 
(AICPA)  Audit  and  Accounting  Guide 
entitled,  Guide  for  the  Use  of  Real  Estate 
Appraisal  Information  (as  of  December 
31,  1990).  written  by  the  AICPA. 
provides  as  follows  on  page  one.  "Itlhe 
auditor  c&ti  generally  relate  the 
definition  of  fair  value  in  the  accounting 
literature  to  the  appraiser's  definition  of 
market  value."  Based  on  the  foregoing, 
the  OCC  believes  that  a  market  value 
appraisal  is  acceptable  under  and 
conforms  to  GAAP. 

Several  commenters  supported  the 
OCC's  proposal  to  replace  its  current 
method  to  monitor  the  value  of  OREO, 
an  annual  OREO  reappraisal/ 
recertification,  with  a  prudent  collateral 
evaluation  policy.  One  suggested  that 
the  OCC  defitie  or  provide  specific 
guidelines  on  the  contents  of  a  prudent 
collateral  evaluation  policy.  The 
commenter  suggested  that  the  policy 
might  include  some  of  the  following: 
mass  appraisal  techniques,  monitoring 
values  by  trend  analysis  or  sampling 
techniques,  or  updating  existing 
appraisals. 

"The  OCC  elected  not  to  reduce  a 
national  bank's  flexibility  by  placing 
specific  requirements  within  the  final 
rule  since  these  techniques  or  practices 
may  not  be  beneficial  or  useful  for  all 
national  banks.  Rather,  bank 
management  should  establish  a  prudent 
collateral  evaluation  policy  that 
addresses  the  following:  the  bank's 
specific  needs,  the  complexity  and 
composition  of  the  bank's  real  estate 
loan  portfolio,  the  bank's  known  or 
potentially  troublesome  real  estate 
lending  risks  and  prudent  banking 
practices. 

National  banks  should  consult  the 
following  OCC  documents  in 
developing  their  prudent  collateral 
evaluation  policy:  Banking  Circular  208 
(Rev,).  Guidelines  for  Troubled  Real 
Estate  Loans  (March  20. 1992);  Banking 
Circular  225  (Rev.).  Real  Estate 
Appraisal  and  Evaluation  Guidelines 
(September  28. 1992);  Banking  Circular 
265.  Interagency  Guidelines  for  Real 
Estate  Lending  Policies  (December  31, 
1992);  and  Comptroller's  Handbook  for 


National  Bank  Examiners,  Section  213 
(Real  Estate  Loans),  Section  214  (Real 
Estate  Construction  Loans),  and  Section 
219  (Other  Real  Estate  Loans). 

In  the  final  rule,  the  OCC  replaced  the 
phrase  "prudent  collateral  evaluation 
policy"  with  the  phrase  "prudent  real 
estate  collateral  evaluation  policy"  in 
order  to  achieve  uniformity  with 
Banking  Qrcular  208  (Rev.).JlBplacing 
the  current  requirement  with  the 
pnident  real  estate  collateral  evaluation 
policy  will  give  national  banks 
flexibility  in  monitoring  the  value  both 
of  real  estate  collater^  and  OREO.  The 
OCC's  action  also  allows  national  banks 
to  supervise  their  OREO  property  with 
the  same  policy  they  use  to  supervise 
classified  commercial  real  estate  loans. 

Finally,  the  OCC  shortened  and 
clarified  the  exception  to  the  general 
rule  requiring  a  bank  to  obtain  an 
appraisal  or  evaluation  upon  transfer  of 
a  parcel  into  OREO.  The  exception  now 
provides  that  if  a  national  bank  has  a 
valid  appraisal  or  an  appropriate 
evaluation  on  a  real  estate  loan,  which 
was  obtained  in  accordance  with  the 
OCC's  general  appraisal  requirements, 
then  the  bank  is  not  required  to  obtain 
another  appraisal  or  evaluation  when 
the  bank  acquires  ownership  of  the 
property.  The  bank  remains  subject  to 
the  continuing  requirement  to  follow  its 
prudent  real  estate  collateral  evaluation 
policy. 

E.  Additional  Expenditures  and 
Notification 

The  proposed  rule  stated  that  normal 
repairs  and  maintenaiice  expenses  for 
OREO  shall  be  expensed  when  incurred 
and  that  notification  is  not  required  for 
such  exf)enses.  Several  commenters 
pointed  out  that  this  provision  may  not 
conform  to  GAAP.  The  commenters 
suggested  that  the  determination  of 
whether  an  expenditure  is  capitalized  or 
expensed  should  reflect  GAAP  and  they 
suggested  deleting  the  provision. 

The  OCC  agrees  that  the 
capitalization/expense  determination 
should  reflect  GAAP.  The  OCC's  reason 
for  including  this  provision  in  the 
proposed  rule  was  to  clarify  that  normal 
repairs  and  maintenance  costs  incurred 
to  protect  the  value  of  the  collateral  do 
not  require  notification.  Therefore,  to 
prevent  unnecessary  filings  and  the 
associated  burden  on  banks,  the  OCC 
retained  the  provision  but  changed  it  to 
clarify  that  notification  is  not  required 
for  normal  repairs  and  maintenance 
costs  incurred  to  protect  the  value  of  the 
collateral. 

In  the  preamble  to  the  proposed  rule, 
the  OCC  stated  that  normal  repairs  and 
maintenance  expenditures  included  re- 
fitting an  existing  building  for  new 
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tenants.  One  commenter  suggested 
clarifying  the  final  rule  by  including  the 
re-nuing  language  into  the  regulatory 
text.  The  OCC  agrees  with  the 
commenter  and  the  language  in  the  final 
rule  now  provides  that  notification  is 
also  not  required  for  refitting  an  existing 
building  for  new  tenants. 

The  proposed  rule  also  provided  that, 
for  other  real  estate  owned  that  is  being 
developed  or  improved,  a  national  bank 
may  only  make  further  prudent 
advances  to  complete  the  project  if  they: 
(1)  Are  reasonably  calculated  to  reduce 
any  shortfall  between  the  panel's 
market  value  and  the  bank's  recorded 
investment  amount:  and  (2)  are  not 
made  for  the  purpose  of  speculation  in 
real  estate. 

One  commenter  pointed  out  that  the 
proposed  rule  implied  that  expienditures 
may  only  be  made  to  "cx)mpiete"  an 
unfinished  construction  or  development 
project.  The  commenter  suggested 
permitting  development  activities 
whether  or  not  the  project  has  started. 
The  commenter  went  on  to  say  that  the 
prohibition  on  speculation  in  real  estate 
should  be  deleted  because  it  was 
unnecessaiy  and  could  be  open  to 
interpretation  in  light  of  the  language 
limiting  expenditures  to  those  that 
reduce  any  shortfall  between  the 
parcel's  market  value  and  the  bank's 
recorded  investment  amount.  The 
commenter  indicated  that  the 
prohibition  on  real  estate  speculation 
would  lead  to  disagreements  between 
lenders  and  examiners  over  what 
constituted  speculation. 

The  OCC  understands  the 
commenter's  concerns.  As  stated  earlier. 
12  U.S.C.  29  provides  that  after 
notification  to  the  OCC  and  subject  to 
the  conditions  and  limitations 
prescribed  by  the  OCC,  banks  may 
expend  funds  to  develop  and  improve 
OREO  if  the  expenditures  are  needed  to 
enable  the  bank  to  recover  its  total 
investment  in  the  property.  Permitting 
limited  expenditures  allows  the  bank  to 
complete  an  unfinished  project  or  to 
preserve  the  current  status  of  an  OREO 
asset.  TTie  OCC  believes  limiting 
expenditures  is  prudent,  reasonable  and 
should  be  retained  in  the  final  rule. 

The  OCC  believes  that  speculation  in 
real  estate  is  an  unsafe  and  unsound 
banking  practice,  in  lieht  of  long- 
standing case  law  and  the  statutory 
provisions  limiting  bank  investment  in 
real  estate  and  requiring  disposal  of 
OREO  within  the  holding  period. 
Therefore,  the  condition  that 
expenditures  cannot  be  made  for  tiie 
purpose  of  speculation  in  real  estate  is 
appropriate  and  was  retained  in  the 
final  rule. 


The  OCC  notes  that  the  financed  sale 
of  bank  assets,  including  OREO  assets, 
is  exempt  from  the  national  bank 
lending  limits  in  12  U.S.C.  84. 
Therefore,  the  bank  may  provide 
financing  for  any  improvement  or 
development  proje<n  .sought  jby  the 
purc.hastir  of  an  OREO  as.set."^"ubject 
only  to  safe  and  sound  banking 
principles. 

One  commenter  suggested  that 
unimproved  land  should  be  specifically 
excluded  from  development  or 
improvement  because  the.se  actions 
would  be  speculative  in  nature.  The 
OCC  agrees  that  in  most  cases  the 
development  or  improvement  of 
unimproved  land  is  speculative.  The 
regulatory  text  in  the  final  rule  prohibits 
speculation.  In  addition,  a  blanket 
prohibition  would  exclude  the  rare 
occurrence  where  development  or 
improvement  of  unimproved  land 
would  be  reasonably  calculated  to 
reduce  any  shortfall  between  the 
parcel's  market  value  and  the  bank's 
recorded  investment  amount  and  would 
not  be  speculation  in  real  estate. 
Therefore,  the  OCC  does  not  believe  a 
blanket  prohibition  is  necessary. 

Finally,  the  proposed  rule  provided 
that  a  bank  shall  notify  the  appropriate 
supervisory  office  at  least  30  days  before 
implementing  a  development  or 
improvement  plan  for  OREO  that  would 
cause  the  sum  of  the  bank's  recorded 
investment  amount,  and  any  unpaid 
prior  liens  on  the  property,  to  exceed  10 
percent  of  the  bank's  capital  and 
surplus.  The  OCC  revised  these 
provisions  in  the  final  rule  to  clarify 
that  notification  is  required  when  the 
sum  of  the  development  or 
improvement  plan's  estimated  cost,  the 
bank's  current  recorded  investment 
amount,  and  any  unpaid  prior  liens  on 
the  property  exceeds  10  percent  of  the 
bank's  capital  and  surplus.  The  OCC 
further  clarified  that  notification  is 
required  only  once.  The  OCC  will 
review  plans  to  complete  development 
or  improvement  of  OREO  during  the 
examination  process. 

F.  Treatment  of  Leases 

The  proposed  rule  included 
capitalized  leases  within  the  definition 
of  former^>anking  premises  and 
subjected  them  to  the  corresponding 
r*>qiiirements  in  the  proposed  rule. 
Several  commenters  raised  the  issue  of 
treatment  of  leases  under  the  proposed 
rule.  One  commerter  suggested 
excluding  operating  leases  from 
coverage,  or  liberalizing  treatment  of 
non-coterminous  subleases  of  former 
banking  premises. 

The  OCC  believes  that  both 
capitalized  and  operating  leases  should 


be  covered  in  the  final  rule  because  they 
both  represent  an  interest  in  real  estate 
and  are  covered  by  12  U.S.C.  29. 
Therefore,  the  OCC  clarified  the 
definitions  of  both  debts  previoi'^lv 
contracted  real  estate  and  former 
banking  premises  to  include  both 
capitalized  and  operating  leases.  The 
OCC  also  added  a  paragraph  to  the 
section  on  disposition  of  real  estate  to 
clarify  the  OCCs  historical  position  that 
a  national  bank  may  comply  with  its 
obligation  under  12  U.S.C.  29  to  dispose 
of  a  capitalized  or  operating  lease  by 
obtaining  an  assignment  or  a 
coterminous  sublease. 

The  OCC  notes  that  use  of  a  non- 
coterminous  sublease  is  permissible. 
However,  use  of  a  non-coterminous 
sublease  does  not  constitute  disposal 
under  12  U.S.C.  29.  Moreover,  if  the 
unexpired  term  of  a  non-coterminous 
sublease  ex<-eeds  the  permissible 
holding  period,  a  violation  of  law  occurs 
after  the  expiration  of  the  holding 
period.  Any  remedial  action  for  a 
violation  will  depend  in  part  on  the 
diligence  of  the  bank's  attempts  to 
dispose  of  the  lease  by  obtaining  an 
assignment  or  a  coterminous  sublease 
and  the  documentation  reflecting  its 
efforts. 

Another  commenter  pointed  out  that 
the  disposition  of  a  lease  was  not 
covered  by  the  proposed  rule  because 
lease  terminations  are  not  covered  by 
FAS  66  but  rather  by  other  provisions  of 
GAAP.  That  commenter  suggested  that 
the  OCC  specifically  mention  that  lease 
terminations  are  governed  by  GAAP. 
The  proposed  rule  provided  that  the 
accounting  treatment  for  OREO  must  be 
in  accordance  with  the  Instructions  for 
the  Preparation  of  the  Consolidated 
Reports  of  Condition  and  Income  (Call 
Report  Instructions).  The  Call  Report 
Instructions  are  silent  with  regard  to 
lease  terminations,  which  means  that 
they  are  governed  by  GAAP.  Therefore, 
the  OCC  believes  that  it  is  not  necessar>' 
to  follow  the  commenter's  suggestion. 
The  accounting  treatment  of  OREO  is 
discussed  in  more  detail  below. 

G.  Accounting  Tteatment 

The  proposed  rule  stated  that  sales  of 
OREO  shall  be  accounted  for  in 
accordance  with  the  Call  Report 
Instructions.  Several  commenters 
suggested  that  the  OCC  clarify  how 
OREO  transactions  that  meet  the 
disposal  requirements  in  the  proposed 
rule  will  be  accounted  for  on  the  Call 
Report. 

The  primary  concern  that  the  OCC 
sought  to  address  in  amending  the 
OREO  regulations  was  to  provide 
national  banks  with  more  options  to 
meet  their  statutory  obligation  to 
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dispose  of  OREO  within  the  holdins 
ptTiod  in  12  U.S.C.  29.  A  se<:ondary 
i:on(:ern  was  to  nniiove  conflicting 
OREO  accounting  guidance  from  its 
OREO  regulation  and  to  require  that 
OREO  accounting  he  performed  in 
accordance  with  the  Call  Report 
Instructions. 

■Disposal"  under  this  final  rule  is 
only  for  the  purpost?s  of  12  U.S.C.  29 
and  does  not  affect  how  an  asset  is 
reported  in  the  Q>ll  Report.  The 
accounting  treatment  for  an  OREO  a.sset 
"disposed  offer  purposes  of  12  U.S.C. 
29"'  is  found  in  the  Call  Report 
Instructions  (S«:hedule  RC-M),  which 
wen?  revised  effective  with  the  June  .10. 
IM.l  Call  Report.  The  revision 
eliminated  almost  all  exceptions  to 
CAAF,  which  were  previously  included 
in  the  instructions  to  Schedule  RC-M. 
Howevef,  in  accounting  for  OREO  and 
sales  of  it,  national  hanks  must  comply 
with  the  provisions  included  in  the  Call 
Report  Glossary  entry  for  "Sales  of 
As.sets"',  including  the  recourse 
provisions. 

Finally,  one  commenter  stated  that 
the  accounting  treatment  language  in 
the  proposed  rule  could  he  read  to  cover 
only  sales  of  OREO,  but  not  how  OREO 
is  reported  on  the  bank's  books.  The 
OCC  agrees  that  the  Call  Report 
Instructions  should  govern  all  aspects  of 
the  accounting  treatment  of  OREO,  not 
just  sales  of  OREO.  Therefore,  the  OCC 
clarified  the  accounting  treatment 
language  in  the  final  rule,  which  now 
provides  that  OREO  and  sales  of  it  shall 
be  accounted  for  in  accordance  with  the 
Call  Report  Instructions. 

H.  Other  Issues 

Two  commenters  asked  whether  the 
final  rule  would  be  applied 
retroactively.  TheOCC  believes  that  the 
final  rule  will  apply  to  OREO  and  OREO 
tran.sactions  in  existence  on  the  final 
rule's  effective  dale.  A  new  section 
entitled  "Application"  is  included  in 
the  final  rule. 

Two  commenters  asked  about 
interagency  consistency  in  the  treatment 
of  OREO.  Financial  institutions 
regulated  by  the  Federal  banking  and 
thrift  agencies  are  subject  to  different 
laws  regarding  disposal  of  real  estate.  As 
stated  earlier,  12  U.S.C.  29  is  in  the 
National  Bank  Act,  which  covers 
national  banks.  This  final  rule 
prescribes  the  procedures  for  the  proper 
handling  and  disposition  of  a  national 
banks  OREO  consistent  with  12  U.S.C. 
29. 

The  Federal  Deposit  Insurance 
Corporation  and  the  Federal  Reser\'e 
Board  follow  the  Call  Report 
Instructions  and  relevant  state  law  on 
treatment  of  real  estate  acquired  by  state 


banks  that  they  regulate.  The  Federal 
Reserve  Board's  Regulation  Y  prescribes 
the  procedures  and  the  proper  handling 
and  disposition  of  real  estate  acquired 
by  bank  holding  companies.  See  12  CFR 
225.22(c)(1);  see  also  12  CFR  225.140. 
Finally,  the  Office  of  Thrift  Supervision 
issued  Regulatory  Bulletin  30  on 
January  25,  1993,  whi<;h  provides 
guidance  on  use  of  the  "salvage  powers 
do<;trine".  The  specific  issues  relating  to 
a  thrift's  use  of  salvage  powers  to  assist 
a  service  corporation  and  a  thrift's  re- 
evaluation  of  real  estate  owned  are  dealt 
with  in  two  regulations,  12  CFR  563.38 
and  12  CFR  563.172  respectively.  The 
Office  of  Thrift  Supervision  does  not 
have  a  regulation  generally  addressing 
the  proper  handling  and  disposition  of 
real  estate  acquired  by  thrifts.  Real 
estate  owned  by  thrifts  is  accounted  for 
in  accordance  with  12  CFR  563c.l02. 

Another  commenter  was  concerned 
that  the  proposed  rule  did  not  directly 
address  the  issue  of  selling  OREO 
pursuant  to  a  land  contract  or  a  lease  in 
which  the  lessee  has  an  option  to 
purchase  the  property.  In  both  cases,  the 
bank  continues  to  hold  legal  title  to  the 
property  and  has  a  reversionary  interest 
in  the  property. 

The  OCC  believes  that  a  sale  under  a 
"land  contract"  or  a  "contract  for  deed" 
satisfies  the  disposal  requirements  of  12 
U.S.C.  29  because  it  is  a  legitimate  land 
sales  transaction.  However,  the  OCC 
does  not  believe  the  same  treatment 
should  be  given  to  leases  with  an  option 
to  purchase.  The  distin)4uishing  feature 
is  that  at  the  expiration  of  a  land 
contract,  title  to  the  property 
autonriatically  transfers  to  the  purchaser 
and  the  bank  need  not  take  any  further 
action  to  implement  the  transfer. 
Conversely,  in  a  lease/purchase  option 
transaction,  the  bank  must  take  steps  to 
dispose  of  the  property  if  the  lessee  does 
not  exercise  the  option  to  pun:hase.  In 
response  to  this  comment,  the  OCC 
added  a  paragraph  to  the  final  rule 
stating  that  a  bank  can  comply  with  its 
obligation  to  dispose  of  OREO  by  selling 
the  property  under  a  land  contract  or  a 
contract  for  deed. 

Finally,  one  commenter  suggested 
that  the  OCC  consider  including  all 
stock  acquired  and  held  in  satisfaction 
of  a  debt  previously  contracted  within 
the  OREO  holding  period.  The  OCC 
considered  the  stock  to  be  outside  the 
scope  of  the  rulemaking  since  stock  is 
not  covered  by  12  U.S.C.  29. 

15-Day  Delayed  Effective  Date 

'  Pursuant  to  12  U.S.C.  553(d)  (1)  and 
(3),  the  Administrative  Procedure  Act, 
the  OCC  is  making  this  final  rule 
effective  on  September  17, 1993.  The 
OCC  finds  that  good  cause  exists  for  a 


15-day  delayed  effei:tive  date  because 
this  final  rule  replaces  an  outdated 
regulation  that  conflicted  with  GAAP 
and  contained  inconsistent  appraisal 
requirements.  The  final  rule  provides 
national  banks  with  additional 
flexibility  in  disposing  of  OREO.  It  also 
clarifies  the  accounting  treatment  of 
OREO,  which  now  must  be  accounted 
for  in  accordance  with  the  Call  Report 
Instructions.  The  OCC  finds  that  a  30- 
day  delay  in  the  effective  date  of  the 
final  rule  would  be  contrary  to  the 
public  interest  bet;ause  the  delay  would 
preclude  national  banks  from  using  the 
flexible  disposal  treatment  and  the 
clarified  accounting  treatment  in 
preparing  their  third  quarter  Call 
Reports.  A  15-day  delayed  effective  dale 
will  increase  credit  availability  by 
allowing  national  banks  to  shift 
resources  from  administering  OREO  into 
providing  credit  to  creditworthy 
borrowers.  Finally,  this  final  rule  is  a 
substantive  rule  that  grants  a  limited 
exception  to  the  appraisal  requirement. 
See  12  CFR  34  84(b). 

Regulatory  Flexibility  Act 

It  is  hereby  certified  that  this 
regulation  will  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities.  Accordingly,  a 
regulatory  flexibility  analysis  is  not 
required.  This  regulation  will  reduce 
burden  on  national  banks,  regardless  of 
size,  by  clarifying  existing  statutory  and 
regulatory  requirements. 

Executive  Order  12291 

The  OCC  has  determined  that  this 
amendment  is  not  a  "major  rule"  and 
therefore  does  not  require  a  Regulatory- 
impact  Analysis.  The  impact  of  this 
final  rule  is  expected  to  be  slight  and 
will  benefit  banks  by  clarifying  existing 
regulations. 

Paperwork  Reduction  Act 

The  collections  of  information 
contained  in  this  final  rule  have  been 
reviewed  and  approved  by  the  Office  of 
Management  and  Budget  in  accordance 
with  the  Paperwork  Reduction  Act  of 
1980  (44  U.S.C.  3504(h))  under  control 
number  1557-0153. 

The  estimated  annual  burden  per 
respondent  for  the  application  in 
§  34.82(a)  varies  from  30  minutes  to  3 
hours,  depending  on  individual 
circumstances,  with  an  estimated 
average  of  1  hour.  The  estimated  annual 
burden  per  respondent  for  the 
notification  in  §  34.85(b)  varies  from  1 
to  8  hours,  depending  on  individual 
circumstances,  with  an- estimated 
average  of  4  hours. 

Comments  concerning  the  accuracy  of 
these  burden  estimates  and  suggestions 
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for  reducing  burden  should  be  diret:ted 
to  the  Office  of  the  Comptroller  of  the 
Currency.  Legislative,  Regulatory,  and 
International  Activities.  Attention: 
1557-0153.  250  E  Street.  SW., 
Washington,  DC  20219,  and  the  Office 
of  Management  and  Budgut,  Paperwork 
Reduction  Project  (1557-0153). 
Washington.  DC  20503. 

List  of  Subjects 

12CFBPart7 

Credit.  Insurance.  Investments. 
National  banks.  Reporting  and 
recordkeeping  requirements.  Securities, 
Surety  bonds. 

J2CFFPart  J4 

Mortgages.  National  banks,  Reporting 
and  recordkeeping  requirements. 

Authority  and  Issuance 

For  the  reasons  set  out  in  the 
preamble,  parts  7  and  34  of  chapter  I  of 
title  12  of  the  Code  of  Federal 
Regulations  are  amended  as  set  forth 
below: 

PART  7— WTTERPftETIVE  RULINGS 

1.  The  authority  citation  for  part  7 
continues  to  read  as  follows: 

Authority:  12  U.S.C.  1  etseq..  93a. 

§7.3020    [Removed] 

2.  Section  7.3020  is  removed. 

§  7.3025    [Removed] 

3.  Section  7.3025  is  removed. 

PART  34— REAL  ESTATE  LENDING 
AND  APPRAISALS 

4.  The  authority  citation  for  part  34 
continues  to  read  as  follows: 

Anthttrity:  12  U.S.C.  1  e/  spq  .  93a.  371. 
1701  i-3,  1828(o).  and  3331  etseq 

5.  A  new  Subpart  E — Other  Real 
Estate  Owned  is  added  to  part  34  to  read 
as  follows: 

Subpart  E — Other  Real  Estate  Owned 


34.B1 
3482 
34.83 
34.84 
34.85 


Definitions. 
Holding  period. 
Disposition  of  real  estate. 
Appraisal  requirements. 
Additional  expenditures  and 
notification. 

34.86  ■  Accountiog  treatment. 

34.87  Application. 

Subpart  E— Other  Real  Estate  Owned 

§34^1    Definitions. 
(a)  Other  real  estate  owned  is: 

(1)  Covered  transactions  real  estate: 

(2)  Debts  previously  contracted  real 
estate;  aiui 

(3)  Fonner  banking  premises. 


(b)  Covered  transactions  real  estate  is 
a  parcel  of  debts  previously  contracted 
real  estate  or  former  banking  premises 
that  the  national  ^lank  is  in  the  process 
of  disposing  of  in  accordance  with 
§34  83(a)(6). 

(c)  Debts  previously  contracted  real 
estate  means  real  estate  (including 
capitalized  and  operating  leases) 
acquired  by  a  national  bank  through  any 
means  in  full  or  partial  satisfaction  of  a 
debt  or  debts  previously  contracted. 

(d)  Former  banking  premises  means 
real  estate  (including  capitalized  and 
operating  leases)  for  which  banking  use 
is  no  longer  contemplated.  This 
includes  real  estate  originally  acquired 
for  future  expansion  that  will  no  longer 
be  used  for  future  expansion  or  other 
banking  purposes. 

(e)  Market  value  is  determined  in 
accordance  with  subpart  C  of  this  part. 

(0  Recorded  investment  amount 
means: 

(1)  The  recorded  loan  balance,  as 
defined  by  generally  accepted 
accounting  principles;  or 

(2)  Net  book  value  for  former  banking 
premises. 

(g)  Transaction  value  means  the 
recorded  investment  amount. 

§  34.82    Holding  period. 

(a)  Holding  period  for  other  real  estate 
owned.  Pursuant  to  12  U.S.C.  29.  a 
national  bank  may  hold  other  real  estate 
owned  for  a  period  not  to  exceed  five 
years,  except  that  the  Comptroller  may 
approve  an  application  by  the  bank  to 
extend  the  holding  period  for  up  to  an 
additional  five  years,  if: 

(1)  The  bank  nas  made  a  good  faith 
attempt  to  dispose  of  the  other  real 
estate  owned  within  the  five-year 
period;  or 

(2)  Disposal  of  the  other  real  estate 
owned  within  the  five-year  period 
would  be  detrimental  to  the  hank. 

(b)  When  the  holding  period  begins. 
The  holding  period  begins  on  the  date 
that: 

(1)  Ownership  of  the  property  is 
originally  transferred  to  a  national  bank; 

(2)  Relocation  from  former  banking 
premises  to  new  banking  premises  is 
complete;  or 

(3)  A  decision  is  made  not  to  use  real 
estate  acquired  for  future  bank 
expansion. 

(c)  Effect  of  statutory  redemption 
period  on  the  beginning  of  the  holding 
period.  For  debts  previously  contracted 
real  estate  that  is  subject  to  a 
redemption  period  imposed  under  state 
law.  the  holding  period  begins  at  the 
expiration  of  the  redemption  period. 

§  34.83    Disposition  of  real  estate. 

(a)  Disposal.  Other  real  estate  owned 
shall  be  disposed  of  within  the  holding 


period  permitted  by  12  U.S.C.  29  at  any 
time  that  prudent  judgment  dictates,  but 
in  no  event  later  than  the  end  of  such 
holding  period. 

(1)  A  national  bank  may  comply  with 
its  obligation  under  12  U.S.C.  29  to 
dispose  of  other  real  estate  owned  by 
entering  into  a  transaction  that  is 
accorded  sales  treatment  under 
generally  accepted  accounting 
principles. 

(2)  A  national  bank  may  comply  with 
its  obligation  under  12  U.S.C.  29  to 
dispose  of  other  real  estate  owned  by 
entering  into  a  transaction  that  involves 
a  loan  guaranteed  or  insured  by  the 
United  Stales  government  or  by  an 
agency  of  the  United  States  government 
or  a  loan  eligible  for  pun.hase  by  a 
federally  sponsored  instrumentality  that 
purchases  loans. 

(3)  A  national  bank  may  comply  with 
its  obligation  under  12  U.S.C.  29  to 
dispose  of  other  real  estate  owned  by 
selling  the  property  pursuant  to  a  land 
contract  or  a  contract  for  deed. 

(4)  A  national  bank  may  comply  with 
its  obligation  under  12  U.S.C.  29  to 
dispose  of  debts  previously  contracted 
real  estate  by  retaining  the  property  for 
its  own  use  as  bank  premises  or  by 
transferring  it  to  a  subsidiary  or  affiliate 
for  use  in  tbe  business  of  the  subsidiary 
or  affiliate. 

(5)  A  national  bank  may  comply  with 
its  obligation  under  12  U.S.C.  29  to 
dispose  of  a  capitalized  or  operating 
lease  by  obtaining  an  assignment  or  a 
coterminous  Kublea.se. 

(6)  A  national  bank  that  enters  into  a 
transaction  that  does  not  qualify  for 
disposal  under  paragraphs  (a)  (1) 
through  (5)  of  this  sec:tion  may  comply 
with  its  obligation  under  12  U.S.C.  29  to 
dispose  of  other  real  estate  owned  when 
it  receives  or  accumulates  from  the 
purchaser  an  amount  in  cash,  principal 
and  interest  payments,  and  private 
mortgage  insurance  totaling  10  percent 
of  the  sales  price,  as  measured  in 
accordance  with  generally  accepted 
accounting  principles. 

(b)  Disposal  efforts  and 
documentation.  The  national  bank  shall 
make  diligent  efforts  to  dispose  of  each 
parcel  of  oAer  real  estate  owned  and 
shall  maintan  documentation  adequate 
to  reflect  thc^e  efforts. 

(c)  Future  hank  expansion.  Real  estate 
acquired  for  future  bank  expansion 
should  normally  be  used  within  five 
years.  After  holding  such  real  estate  for 
one  year,  the  bank  shall  state,  by  board 
of  directors  resolution  or  other  official 
action,  definite  plans  for  its  use.  The 
resolution  or  other  official  action  shall 
be  available  for  inspection  by  national 
bank  examiners. 
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§34.84    Appraisal  requirements. 

(a)  In  general.  (1)  Upon  transfer  to 
other  real  estate  owned,  the  national 
bank  shall  substantiate  the  parcels 
market  value  by  obtaining  either: 

(i)  An  appraisal  in  accordance  with 
subpart  C  of  this  part;  or 

(ii)  An  appropriate  evaluation  when 
the  transaction  value  is  equal  to  or  less 
than  the  threshold  amount  in  subpart  C 
of  this  part. 

(2)  The  national  bank  shall  develop  a 
prudent  real  estate  collateral  evaluation 
policy  that  allows  the  bank  to  monitor 
the  value  of  each  parcel  of  other  real 
estate  owned  in  a  manner  consistent 
with  prudent  banking  practice. 

(b)  Exception.  If  a  national  bank  has 
a  valid  appraisal  or  an  appropriate 
evaluation  on  a  real  estate  loan,  which 
was  obtained  in  accordance  with 
subpart  C  of  this  part,  then  the  bank  is 
not  required  to  obtain  another  appraisal 
or  evaluation  when  the  bank  acquires 
ownership  of  the  property.  However,  the 
bank  shall  continue  to  follow  the 
prudent  real  estate  collateral  evaluation 
policy  required  in  paragraph  (a)(2)  of 
this  section. 

(c)  Sales  of  other  real  estate  owned.  A 
national  bank  is  not  required  to  obtain 

a  new  appraisal  or  evaluation  when 
selling  other  real  estate  owned  if  the 
sale  was  consummated  based  on  a  valid 
appraisal  or  an  appropriate  evaluation. 

§  34.85    Additional  expenditures  and 
notification. 

(a)  Additional  expenditures  on  other 
real  estate  owned.  (1)  Notification  under 
paragraph  (b)(1)  of  this  section  is  not 
required  for  re-fitting  an  existing 
building  for  new  tenants  or  for  normal 
repairs  and  maintenance  costs  incurred 
to  protect  the  value  of  the  collateral,    j 

(2)  For  other  real  estate  owned  that  is 
a  development  or  improvement  project, 
a  national  bank  may  make  prudent 
advances  to  complete  the  project  if  they: 

(i)  Are  reasonably  calculated  to 
reducfe  any  shortfall  between  the 
parcel's  market  value  and  the  bank's 
recorded  investment  amount;  and 

(ii)  Are  not  made  for  the  purpose  of 
sf>eculation  in  real  estate. 

(b)  Notification  procedures.  (1)  A 
national  bank  shall  notify  the 
appropriate  supervisory  office  at  least 
30  days  before  implementing  a 
development  or  improvement  plan  for 
other  real  estate  owned  when  the  sum 
of  the  plan's  estimated  cost,  the  bank's 
current  recorded  investment  amount, 
and  any  unpaid  prior  liens  on  the 
property,  exceeds  10  percent  of  the 
bank's  capital  and  surplus,  as  defined  in 
§3.100  of  this  title.  Notification  under 
this  paragraph  is  required  only  once. 


(2)  The  required  notification  must 
include  any  documentation  necessary  to 
demonstrate  that  the  additional 
expenditure  is  consistent  with  the 
conditions  and  limitations  in 
paragraphs  (a)(2)(i)  and  (ii)  of  this 
section. 

(3)  If  the  appropriate  supervi.sory 
office  imposes  no  additional  conditions 
or  limitations  on  the  national  bank's 
plan  within  30  days  following  receipt  of 
the  bank's  notification  by  the  OCC,  then 
on  the  thirty-first  day  following  receipt 
of  the  bank's  notification  by  the  OCC  (or 
sooner  if  notified  by  the  OCC),  the  bank 
may  implement  the  plan  to  develop  or 
improve  the  other  real  estate  owned. 

§  34.86    Accounting  treatment 

Other  real  estate  owned  and  sales  of 
it  shall  be  accounted  for  in  accordance 
with  the  Instructions  for  the  preparation 
of  the  Consolidated  Reports  of 
Condition  and  Income. 

§34.87    Application. 

The  provisions  of  this  subpart  are 
applicable  to  all  other  real  estate  owned, , 
including  other  real  estate  owned  in 
existence  on  September  17,  1993. 

Dated:  August  30. 1993. 
Stephen  R.  Steinbrink. 

Acting  Comptroller  of  the  Currency. 

(FR  Doc.  93-21415  Filed  9-1-93;  8:45  am] 
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DEPARTMENT  OF  TRANSPORTATION 
Federal  Aviation  Administration 

14CFRPart25 

[Docket  No.  NM-87;  Special  Conditions  No. 
25-ANM-75] 

Special  Conditions:  Modified  Boeing 
Model  727,  727-100,  727C,  727-1 OOC, 
and  727-200  Series  Airplanes; 
Lightning  and  High  Intensity  Radiated 
Fields  (HIRF) 

AGENCY:  Federal  Aviation 
Administration,  DOT. 
ACTION:  Final  special  conditions  with 
request  for  comments. 

SUMMARY:  These  special  conditions  are 
issued  for  Boeing  Model  727,  727-100, 
727C,  727-lOOC.  and  727-200  series 
airplanes  modified  by  Comtran 
International,  Inc.  of  San  Antonio, 
Texas.  The  modification  includes  the 
installation  of  high-technology  digital 
avionics  systems  or  other  electronic 
systems  that  perform  critical  or  essential 
functions.  The  applicable  type 
certification  regulations  do  not  contain 
adequate  or  appropriate  safety  standards 
for  the  protection  of  these  systems  from 


the  effects  of  lightning  and  high- 
intensity  radiated  fields  (HIRF).  These  . 
special  conditions  provide  the 
additional  safety  standards  that  the 
Administrator  considers  necessary  to 
ensure  that  the  critical  and  essential 
functions  that  these  systems  perform  are 
maintained  when  the  airplane  is 
exposed  to  lightning  and  HIRF. 
DATES:  The  effective  date  of  these 
special  conditions  is  August  17, 1993. 
Comments  must  be  received  on  or 
before  October  18, 1993. 
ADDRESSES:  Comments  on  these  special 
conditions  may  be  mailed  in  duplicate 
to:  Federal  Aviation  Administration, 
Office  of  the  Assistant  Chief,  Counsel, 
Attn:  Rules  Docket  (ANM-7),  Docket 
No.  NM-87. 1601  Lind  Avenue  SW., 
Ronton,  Washington  98055-4056;  or 
delivered  in  duplicate  to  the  Office  of 
the  Assistant  Chief  Counsel  at  the  above 
address.  Comments  must  be  marked; 
Docket  No.  NM-87.  Comments  may  be 
inspected  in  the  Rule  Docket  weekdays, 
except  Federal  holidays,  between  7:30 
a.m.  and  4  p.m. 

FOR  FURTHER  INFORMATION  CONTACT: 
William  Schroeder,  FAA, 
Standardization  Branch,  ANM-113, 
Transport  Airplane  Directorate,  Aircraft 
Certification  Service,  1601  Lind  Avenue 
SW.,  Renfon,  WA  98055^056; 
telephone  (206)  227-2148. 

SUPPLEMENTARY  INFORMATION: 

Comments  Invited 

The  FAA  has  determined  that  good 
cause  exists  for  making  these  special 
conditions  effective  upon  issuance; 
however,  interested  persons  are  invited 
to  submit  such  written  data,  views,  or 
arguments  as  they  may  desire. 
Communications  should  identify  the 
regulatory  docket  or  special  conditions 
number  and  be  submitted  in  duplicate 
to  the  address  specified  above.  All 
communications  received  on  or  before 
the  closing  date  for  comments  will  be 
considered  by  the  Administrator.  These 
special  conditions  may  be  changed  in 
light  of  the  comment  received.  All 
comments  submitted  will  be  available  in 
the  Rule  Docket  for  examination  by 
interested  persons,  both  before  and  after 
the  closing  date  for  comments.  A  report 
summarizing  each  substantive  public 
contact  with  FAA  personnel  concerning 
this  rulemaking  will  be  filed  in  the 
docket.  Persons  wishing  the  FAA  to 
acknowledge  receipt  of  their  comments 
submitted  in  response  to  this  request 
must  submit  with  those  comments  a 
self-addressed,  stamped  postcard  on 
which  the  following  statement  is  made: 
"Comments  to  Docket  No.  NM-87."  The 
postcard  will  be  date  stamped,  and 
returned  to  the  commenter. 
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Background  " 

On  April  13, 1993.  Comtran 
International.  Inc..  1770  Sky  Place 
Blvd.,  San  Antonio,  Texas,  78216. 
applied  for  a  supplemental  type 
certiflcate  to  modify  Boeing  Model  727- 
100  series  airplanes.  The  proposed 
modification  includes  the  installation  of 
digital  avionics,  including  an  electronic 
flight  instrument  system  (EFTS)  and  an 
engine  indication  and  crew  alerting 
system  (EICAS).  which  are  vulnerable  to 
lightning  and  high-intensity  radiated 
fields  (HIRF)  external  to  the  airplane. 
Other  similar  modifications  often 
installed  when  updating  to  digital 
avionics  include  attitude  and  heading 
reference  systems  (AHRS).  Because 
these  are  typical  modernization 
modifications  for  retrofitting  state-of- 
the-art  avionics  and  electronics  to  older 
airplanes,  it  is  expected  that  Comtran 
International.  Inc.  will  apply  for 
supplemental  type  certificates  for 
installation  of  similar  modifications  on 
Boeing  Model  727,  727-100.  727C.  727- 
lOOC.  and  727-200  series  airplanes  in 
the  near  future.  Therefore.  Comtran 
International.  Inc.  will  need  appropriate 
lightning  and  HIRF  criteria  available  for 
application  to  those  projects. 

Boeing  Model  727.  727-100.  727C. 
727-1 OOC,  and  727-200  series  airplanes 
are  all  listed  on  Type  Certificate  A3WE. 
The  airplanes  are  pressurized,  199  to 
189  passenger  (depending  on  the 
specific  model  and  airplane 
configuration),  large  commercial 
transport  type  airplanes  having  a 
maximum  operating  altitude  of  42.000 
feet.  The  airplanes  are  powered  by  three 
ait  fuselage-mounted  turbojet  or 
tvutK)fan  engines,  depending  on  the 
specific  model  and  airplane 
configuration. 

Supplemental  Type  Certification  Basis 

Under  the  provisions  of  §  21.101  of 
the  FAR.  Comtran  International.  Inc. 
must  show  that  the  modified  Boeing 
Model  727,  727-100.  727C.  727-lOOC, 
and  727-200  series  airplanes  continue 
to  meet  the  applicable  provisions  of  the 
regulations  incorporated  by  reference  in 
Type  Certificate  No.  A3WE.  or  the 
applicable  regulations  in  effect  on  the 
date  of  application  for  the  change.  The 
regulations  incorporated  by  reference  in 
the  type  certificate  are  commonly 
referred  to  as  the  "original  type 
certification  basis." 

The  regulations  incorporated  by 
reference  in  Type  Certificate  No.  A3VVe 
include  the  following:  CAR  4b  dated 
December  31, 1953,  including 
Amendments  4b-l  thru  4b-ll.  and 
Special  CAR  SR-422B.  In  addition,  the 
certification  basis  includes  certain 


special  conditions  and  exemptions  that 
are  not  relevant  to  these  special 
conditions.  These  special  conditions 
will  form  an  additional  part  of  the  type 
certification  basis  when  critical  or 
essential  digital  avionics/electronic 
systems  are  being  modified  or  installed. 

If  the  Administrator  finds  that  the 
applicable  airworthiness  regulations 
(i.e..  CAR  4b  or  part  25,  as  amended)  do 
not  contain  adequate  or  appropriate 
safety  standards  for  Boeing  Model  727. 
727-100.  727C.  727-lOOC.  and  727-200 
series  airplanes  because  of  a  novel  or 
unusual  design  feature,  special 
conditions  are  prescribed  under  the 
provisions  of  §  21.16  to  establish  a  level 
of  safety  equivalent  to  that  established 
in  the  regulations. 

Special  conditions,  as  appropriate,  are 
issued  in  accordance  with  §  11.49  of  the 
FAR  after  public  notice,  as  required  by 
§§11.28  and  11.29,  and  become  part  of 
the  type  certification  basis  in 
accordance  with  §  21.101(b)(2). 

Discussion  j| 

The  existing  lightning  protection 
airworthiness  certification  requirements 
are  insufficient  to  provide  an  acceptable 
level  of  safety  with  new-technology 
avionics  and  electronic  systems.  There 
are  two  regulations  that  specially 
pertain  to  lightning  protection:  1  for  the 
airframe  in  general  (§  25.581).  and  the 
other  for  fuel  system  protection 
(§  25.954).  There  are,  however,  no 
regulations  that  deal  specifically  with 
protection  of  electrical  and  electronic 
systems  firom  lightning.  The  loss  of  a 
critical  function  of  Aese  systems  due  to 
lightning  would  prevent  continued  safe 
flight  and  landing  of  the  airplane. 
Although  the  loss  of  an  essential 
function  would  not  prevent  continued 
safe  fiight  and  landing,  it  would 
significantly  impact,  the  safety  level  of 
the  airplane. 

There  is  also  no-specific  regulation 
that  addresses  protection  requirements 
for  electrical  and  electronic  systems 
from  HIRF.  Increased  power  levels  from 
ground  based  radio  transmitters  and  the 
growing  use  of  sensitive  electrical  and 
electronic  systems  to  command  and 
control  airplanes  have  made  it  necessary 
to  provide  adequate  protection. 

To  ensure  that  a  level  of  safety  is 
achieved  equivalent  to  that  intended  by 
the  regulations  incorporated  by 
reference,  special  conditions  are  needed 
for  the  Boeing  Model  727.  727-100, 
727C.  727-lOOC,  and  727-200  series 
airplanes  that  would  require  that  new 
technology  electrical  and  electronic 
systems,  such  as  electronic  flight 
instrument  systems,  electronic  engine 
indication  and  crew  alerting  systems, 
digital  avionics  sys'ems.  and  electronic 


propulsion  controls  be  designed  and 
installed  to  preclude  component 
damage  and  interruption  of  function 
due  to  both  the  direct  and  indirect 
effects  of  lightning  and  HIRF. 

Lightning 

To  provide  a  means  of  compliance 
with  the  lightning  special  conditions, 
clarification  of  the  threat  definition  of 
lightning  is  needed.  The  following 
"threat  definition,"  based  on  FAA 
Advisory  Circular  (AC)  20-136, 
Protection  of  Aixraft  Electrical/ 
Electronic  Systems  Against  the  Indirect 
Effects  of  Lightning,  dated  March  5. 
1990,  is  proposed  as  a  basis  to  use  in 
demonstrating  compliance  with  the 
lightning  protection  special  condition, 
with  the  exception  of  the  multiple  burst 
environment  which  has  been  changed  to 
agree  with  the  latest  recommendations 
from  the  SAE  AE4L  Committee. 

The  lightning  current  waveforms 
(Components  A.  D,  and  H)  defined 
below,  along  with  the  voltage 
waveforms  in  AC  20-53A,  will  provide 
a  consistent  and  reasonable  standard 
that  is  acceptable  for  use  in  evaluating 
the  effects  of  lightning  on  the  airplane. 
These  waveforms  depict  threats  that  are 
external  to  the  airplane.  How  these 
threats  affect  the  airplane  and  its 
systems  depend  upon  their  installation 
configuration,  materials,  shielding, 
airplane  geometry,  etc.  Therefore,  tests 
(including  tests  on  the  completed 
airplane  or  an  adequate  simulation) 
and/or  verified  analyses  need  to  be 
conducted  in  order  to  obtain  the 
resultant  internal  threat  to  the  installed 
systems.  The  electronic  systems  may 
then  be  evaluated  with  this  internal 
threat  in  order  to  determine  their 
susceptibility  to  upset  and/or 
malfunction. 

To  evaluate  the  induced  effects  to 
these  systems,  three  considerations  are 
required: 

1.  F/rsf  Return  Stroke:  (Severe 
Strike — Component  A,  or  Restrike- 
Component  D).  This  external  threat 
needs  to  be  evaluated  to  obtain  the 
resultant  internal  threat  and  to  verify 
that  the  level  of  the  induced  currents 
and  voltages  is  sufficiently  below  the 
equipment  "hardness"  level;  then 

2.  Multiple  Stroke  Flash:  {Vi 
Component  D).  A  lightning  strike  is 
often  composed  of  a  number  of 
successive  strokes,  referred  to  as 
multiple  strokes.  Although  multiple 
strokes  are  not  necessarily  a  salient 
factor  in  a  damage  assessment,  they  can 
be  the  primary  factor  in  a  system  upset 
analysis.  Multiple  strokes  can  induce  a 
sequence  of  transients  over  an  extended 
period  of  time.  When  a  single  event 
upset  of  input/output  signals  may  not 
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affect  system  performance,  multiple 
signal  upsets  over  an  extended  period  of 
time  {2  seconds)  may  affect  the  systems 
under  consideration.  Repetitive  pulse 
testing  and/or  analysis  needs  to  be 
carried  out  in  response  to  the  multiple 
stroke  environment  to  demonstrate  that 
the  system  response  meets  the  safety 
objective.  This  external  multiple  stroke 
environment  consists  of  24  pulses  and 
is  described  as  a  single  Component  A 
followed  by  2.1  randomly  spared 
restrikes  of ' .-  magnitude  of  Component 
D  (peak  amplitude  of  50.000  amps).  The 
23  restrikes  are  distributed  over  a  period 
of  up  to  2  seconds  according  to  the 
following  constraints:  (1)  The  minimum 
time  between  subsequent  strokes  is  10 
ma.  and  (2)  the  maximum  time  between 
subsequent  strokes  is  200  ms.  An 
analysis  or  test  needs  to  be 
accomplished  in  order  to  obtain  the 
resultant  internal  threat  environment  for 
the  svslem  under  evaluation,  and 


3.  Multiple  Burst:  (Component  H).  In- 
flight data-gathering  projects  have 
shown  bursts  of  multiple,  low 
amplitude,  fast  rates  of  rise,  short 
duration  pulses  accompanying  the 
airplane  lightning  strike  process.  While 
insufficient  energy  exists  in  these  pulses 
to  cause  physical  damage,  it  is  possible 
that  transients  resuhing  from  this 
environment  may  cause  upset  to  some 
digital  processing  systems. 

The  representation  of  this  interference 
environment  is  a  repetition  of  low 
amplitude,  high  peak  rate  of  rise,  double 
exponential  pulses  which  represent  the 
multiple  bursts  of  current  pulses 
observed  in  these  flight  data  gathering 
projects.  This  component  is  intended  for 
an  analytical  (or  test)  assessment  of 
functional  upset  of  the  system.  Again,  it 
is  ne<:essary  that  this  component  be 
translated  into  an  internal 
environmental  threat  in  order  to  be 
used.  This  "Multiple  Burst"  consists  of 
repetitive  Component  H  waveforms  in  3 


sets  of  20  pulses  each.  The  minimum 
time  between  individual  Component  H 
pulses  within  a  burst  is  50 
microseconds;  the  maximum  is  1000 
microseconds.  The  3  bursts  are 
distributed  according  to  the  following 
constraints:  (1)  The  minimum  period 
between  subsequent  bursts  is  300ms. 
and  (2)  the  maximum  period  between 
subsequent  bursts  is  300ms.  The 
individual  "Multiple  Burst"  Component 
H  waveform  is  defined  below. 

The  following  current  waveforms 
constitute  the  "Severe  Strike" 
(Component  A),  "Restrike"  (Component 
D),  "Multiple  Stroke"  (Vi  Component 
D),  and  the  "Multiple  Burst" 
(Component  H). 

These  components  are  defined  by  the 
following  double  exponential  equation: 
i(l)  =  Io(e---e-««)    . 

where: 
t  =  time  in  seconds, 
i  =  current  in  amperes,  and 


Severe 
strike  (com- 
ponent A) 


Restrike 

(compof^ent 

D) 


Multiple 

suoke  \'/2 

component 

D) 


Muttipte 
burst  (conv 
poneni  H) 


Lamp 

a.  sec   ' 

b,  sec- ' 


.218.810 

-11.354 

=647.265 


109.405 

22.708 

1.294.530 


54,703 

22.708 
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10,572 

187.191 

19,105,100 


This  equation  produces  the  following  characteristics: 
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10  KA 

2.0x10" 
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High-Intensity  Radiated  Fields  (HIRF) 

With  the  trend  toward  increased 
power  levels  from  ground  based 
transmitters,  plus  the  advent  of  space 
and  satellite  communications,  coupled 
with  electronic  command  and  control  of 
the  airplane,  the  immunity  of  critical 
digital  avionics  systems,  such  as  EFIS 
and  EICAS.  to  HIRF  mast  be 
established. 

It  is  not  possible  to  precisely  define 
the  HIRF  to  which  the  airplane  will  be 
exposed  in  service.  There  is  also 
uncertainty  concerning  the  effectiveness 
of  airframe  shielding  for  HIRF. 
Futhermore,  coupling  to  cockpit 
installed  equipment  through  the  cockpit 
window  apertures  is  undefined.  Based 
on  surveys  and  analysis  of  existing  HIRF 
emitters,  an  adequate  level  of  protection 
exists  when  compliance  with  the  HIRF 
protection  special  condition  is  shown 
with  either  paragraphs  1  or  2  below: 


1.  A  minimum  threat  of  100  volts  per 
meter  peak  electric  field  strength  from 
10  KHz  to  18  GHz. 

a.  The  threat  must  be  applied  to  the 
system  elements  and  their  associated 
wiring  harnesses  without  the  benefit  of 
airframe  shielding. 

b.  Demonstration  of  this  level  of 
protection  is  established  through  system 
tests  and  analysis. 

2.  A  threat  external  to  the  airframe  of 
the  following  field  strengths  for  the 
frequency  ranges  indicated. 


Frequency 

Peak 

(V/M) 

Average 
(V/mT 

10  KHz-lOO  KHz  

50 

50 

100  KH2-500  KHz  ... 

60 

60 

500  KHz-2  MHz  

70 

70 

2  MHz-30  MHz  

200 

200 

30  MHz-70  MHz  

30 

30 

70MHZ-100MHZ  .... 

30 

30 

100  MHz-200  MHz  .. 

150 

33 

200  MHz-400  MHz  .. 

70 

70 

400  MHz-700  MHz  .. 

4.020 

935 

Frequency 

Peak 

(V/M) 

Average 

(v/mT 

700  MHz-1  GHz  

1  GHz-2  GHz     .... 

1,700 
5,000 
6.680 
6.850 
3.600 
3.500 
3.500 
2,100 

170 

990 

2  GHz-4  GHz 

840 

4  GHz-6  GHz 

310 

6  GHz-8  GHz 

670 

8GHZ-12GHZ 

12  GHz-18  GHz 

18  GHz-40  GHz 

1270 
360 
750 

The  envelope  given  in  paragraph  2 
above  is  a  revision  to  the  envelope  used 
in  previously  issued  special  conditions 
in  other  certification  projects.  It  is  based 
on  new  data  and  SAE  AE4R 
subcommittee  recommendations.  This 
revised  envelope  includes  data  from 
Western  Europe  and  the  U.S.  It  will  also 
be  adopted  by  the  European  Joint 
Airworthiness  Authorities. 
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Condnsioa 

This  action  affects  only  certain 
unusual  or  novel  design  features  on 
Boeing  Model  727.  727-100,  727C.  727- 
lOOC.  and  727-200  series  airplanes.  It  is 
not  a  rule  of  general  applicability  and 
affects  only  Comtran  International,  Inc.. 
when  they  apply  to  the  FAA  for 
approval  of  modifications  involving 
these  features  on  Model  727,  727-100, 
727C.  727-lOOC,  and  727-200  series 
airplanes. 

The  substance  of  the  special 
conditions  for  these  airplanes  has  been 
subjected  to  the  notice  and  comment 
procedure  in  several  prior  instances  and 
has  been  derived  without  substantive 
change  from  those  previously  issued.  It 
is  unlikely  that  prior  public  comment 
would  result  in  a  significant  change 
from  the  substance  contained  herein. 
For  this  reason,  and  because  a  delay 
would  signiHcantly  affect  the 
certification  of  the  airplane,  which  is 
imminent,  the  FAA  has  determined  that 
prior  public  notice  and  comment  are 
unnecessary  and  impracticable,  and 
good  cause  exists  for  adopting  these 
special  conditions  immediately. 
Therefore,  these  special  conditions  are 
being  made  effective  upon  issuance.  The 
FAA  is  requesting  comments  to  allow 
interested  persons  to  submit  views  that 
may  have  not  been  submitted  in 
response  to  the  prior  opportunities  for 
comment  described  above. 

List  ofSubfects  in  14  CFR  Part  25 

Aircraft,  Aviation  Safety,  Federal 
Aviation  Administration,  Reporting  and 
recordkeeping  requirements. 

The  authority  citation  for  these 
special  conditions  is  as  follows: 

Authority:  49  U.S.C.  app.  1344. 1348(c), 
1352.  1354(a),  1355. 1421  through  1431. 
1502.  1651(b)(2).  42  U.S.Q  1857f-10.  4321  et 
seq.:  E.0. 11514;  and  49  U.S.C  106(g). 

The  Special  Conditions 

Accordingly,  pursuant  to  the 
authority  delegated  to  me  by  the 
Administrator,  the  following  special 
conditions  are  issued  as  part  of  the  type 
certification  basis  for  Boeing  Model  727. 
727-100,  727C.  727-lOOC,  and  727-200 
series  airplanes  modified  by  Comtran 
International,  Inc.  of  San  Antonio, 
Texas. 

1.  Lightning  Protection,  a.  Each 
electrical  and  electronic  system  that 
performs  critical  functions  must  be 
designed  and  installed  to  ensure  that  the 
operation  and  operational  capability  of 
these  systems  to  perform  critical 
functions  are  not  adversely  affected 
when  the  airplane  is  exposed  to 
lightning. 

D.  Each  essential  function  of  electrical 
or  electronic  systems  or  installations 


must  be  protected  to  ensure  that  the 
function  can  be  recovered  in  a  timely 
manner  after  the  airplane  has  been 
exposed  to  lightning. 

2.  Protection  from  Unwanted  Effects 
of  High-Intensity  Badiated  Fields 
(HIRF).  Each  electrical  and  electronic 
system  that  performs  critical  functions 
must  be  designed  and  installed  to 
ensure  that  the  operation  and 
operational  capability  of  these  systems 
to  perform  critical  functions  are  not 
adversely  affected  when  the  airplane  is 
exposed  to  high-intensity  radiated  fields 
external  to  the  airplane. 

3.  The  following  definitions  apply 
with  respect  to  these  soecial  conditions: 

Critical  Functions.  Functions  whose 
failure  would  contribute  to  or  cause  a 
failure  condition  that  would  prevent  the 
continued  safe  flight  and  landing  otthe 
airplane. 

Essential  Functions.  Functions  whose 
failure  would  contribute  to  or  cause  a 
failure  condition  that  would 
significantly  impact  ths  safety  of  the 
airplane  or  the  ability  of  the  flightcrew 
to  cope  with  adverse  operating 
conditions. 

Issued  in  Renton,  Washington,  on  August 
17. 1993. 

Dairell  M.  Pederson, 

Assistant  Manager.  Tmnsoort  Airplane 
Directorate.  Aircraft  Certi'ication  Service. 
ANM-100. 

jFR  Doc.  93-21392  Filed  9-1-93;  8:45  ami 
BILUNG  CODE  4910-1S-M 


14  CFR  Part  71 

[Airspace  Docket  No.  92-ASO-14] 

Alteration  of  VOR  Fed3rai  Airways  and 
Jet  Routes  and  Establishment  of  the 
Sidon  Reporting  Poin^  MS 

AGENCY:  Federal  Aviation 
Administration  (FAA),  DOT. 
action:  Final  rule. 

SUMMARY:  This  action  reflects  the  name 
change  of  the  Greenwood,  MS,  very  high 
frequency  omnidirectional  range/ 
tactical  air  navigation  (VORTAC)  to  the 
Sidon.  MS.  VORTAC.  The  Greenwood. 
MS,  VORTAC  is  located  approximately 
10  miles  west  of  the  Greenwood-Leflore 
Airport.  The  FAA  has  determined  that 
its  current  name  is  misleading  because 
confusion  exists  between  Greenwood, 
MS,  and  Greenville,  MS,  which  are 
located  adjacent  to  each  other.  Also,  to 
avoid  pilot  confusion,  navigational  aids 
(NAVAJD)  not  located  on  the  airport 
surface  should  not  have  the  same  name 
as  the  primary  airport.  This  action 
reflects  the  name  change,  where 
necessary,  in  all  airway  and  jet  routes 
that  have  Greenwood  in  their  text. 


EFFECTIVE  DATE:  0901  UTC,  Novembe*- 
11,1993. 

FOR  FURTHER  INFORMATJON  CONTACT: 
Lewis  W.  Still,  Airspace  and 
Obstruction  Evaluation  Branch  (ATP- 
240).  Airspace-Rules  and  Aeronautical 
Information  Division,  Air  Traffic  Rules 
and  Procedures  Service.  Federal 
Aviation  Administration,  800 
Independence  Avenue  SW., 
Washington,  DC  20591;  telephone;  (202) 
267-9250. 

SUPPLEMENTARY  INFORMATION: 

History     . 

On  February  17, 1993,  the  FAA 
proposed  to  amend  part  71  of  the 
Federal  Aviation  Regulations  (14  CFR 
part  71)  to  reflect  the  name  change  of 
the  Greenwood,  MS,  VORTAClo  the  Itta 
Bena,  MS,  VORTAC  (58  FR  8724). 

Interested  parties  were  invited  to 
participate  in  this  rulemaking 
proceeding  by  submitting  written 
comments  on  the  proposal  to  the  FAA. 
No  comments  objecting  to  the  proposal 
were  received.  However,  the  FAA  has 
now  decided  to  rename  the  NAVAID 
"Sidon"  in  lieu  of  "Itta  Bena,"  which  is 
the  name  of  a  nearby  community.  The 
high  altitude  reporting  points  and  the 
Greenwood,  MS,  low  altitude  reporting 
point  referred  to  in  the  original  proposal 
have  been  deleted  from  this  final  rule 
because  the  new  airspace 
reclassification  rule  which  becomes 
effective  September  16, 1993,  will  delete 
all  domestic  high  altitude  reporting 
points  and  a  number  of  low  altitude 
reporting  points.  Except  for  editorial 
changes  and  the  renaming  of  the 
NAVAID  from  "Itta  Bena"  to  "Sidon." 
this  amendment  is  the  same  as  that 
proposed  in  the  notice.  Jet  routes, 
domestic  VOR  Federal  airways,  and  low 
altitude  reporting  points  are  published 
in  paragraphs  2004.  6010(a).  and  7001. 
respectively,  of  FAA  Order  7400. 9A 
dated  June  17, 1993.  and  effective 
September  16. 1993.  which  is 
incorporated  by  reference  in  14  CFR 
71.1  as  of  September  16. 1993  (58  FR 
36298;  July  6.  1993).  The  jet  routes, 
domestic  VOR  Federal  airways,  and  low 
altitude  reporting  point  listed  in  this 
document  will  Be  published 
subsequently  in  the  Order. 

The  Rule 

This  amendment  to  part  71  of  the 
Federal  Aviation  Regulations  reflects 
the  name  change  of  the  Greenwood 
VORTAC  to  the  Sidon  VORTAC.  The 
Greenwood.  MS.  VORTAC  is  located 
approximately  10  miles  west  of  the 
Greenwood-Laflore  Airport.  This  name 
change  will  end  the  confusion  that 
currently  exists  between  Greenwood, 
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MS,  and  Greenville.  MS,  which  are 
located  adjacent  to  the  other. 

The  FAA  has  determined  that  this 
regulation  only  involves  an  established 
body  of  technical  regulations  for  which 
frequent  and  routine  amendments  are 
necessary  to  keep  them  operationally 
current.  It.  therefore — (1)  is  not  a  "major 
rule"  under  Executive  Order  12291;  (2) 
is  not  a  "significant  rule"  under  DOT 
Regulatory  Policies  and  Procedures  (44 
FR  11034;  February  26, 1979);  and  (3) 
does  not  warrant  preparation  of  a 
regulatory  evaluation  as  the  anticipated 
impact  is  so  minimal.  Since  this  is  a 
routine  matter  than  will  only  affect  air 
traffic  procedures  and  air  navigation,  it 
is  certified  that  this  rule  will  not  have 
a  significant  economic  impact  ort  a 
substantial  number  of  small  entities 
under  the  criteria  of  the  Regulatory 
Flexibility  Act. 

List  of  Subjects  in  14  CFR  Part  71 

Airspace,  Incorporation  by  reference, 
Navigation  (air). 

Adoption  of  the  Amendment 

In  consideration  of  the  foregoing,  the 
Federal  Aviation  Administration 
amends  14  CFR  part  71  in  effect  as  of 
September  16. 1993.  as  follows: 

PART  71— [AMENDED] 

1.  The  authority  citation  for  part  71 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  app.  1348(a),  1354(a), 
1510;  E.O.  10854,  24  FR  9565.  3  CFR,  1959- 
1963  Comp.,  p.  389;  49  U.S.C.  106(g);  14  CFR 
11.69. 

§71.1    [Amended] 

2.  The  incorporation  by  reference  in 
14  CFR  71.1  of  the  Federal  Aviation 
Administration  Order  7400. 9A. 
Airspace  Designations  and  Reporting 
Points  dated  June  17. 1993.  and  effective 
September  16. 1993.  is  amended  as 
follows: 

Paragraph  2004— Jet  Routes 


)-35    [Revised] 

From  New  Orleans,  LA,  via  McComb.  MS; 
Sidon,  MS;  Memphis,  TN;  Farmington,  MO; 
St.  Louis,  MO;  Capital,  IL;  Pontiac.  IL;  )oliet. 
IL;  to  Northbrook.  IL 


NC;  to  Richmond.  VA.  The  portion  within 
Canada  is  excluded. 

•  •         •         •         * 

Paragraph  6010(a)— Domestic  VOR  Federal 
Airways 

•  •         •         •         • 

V-9    (Revised) 

From  Leeville.  LA,  via  INT  Leeville,  333° 
and  New  Orleans,  LA.  181°  radials;  New 
Orleans;  McComb,  MS;  Jackson,  MS;  Sidon, 
MS;  Gilmore.  AR;  Maiden.  MO;  Farmington, 
MO;  St.  Louis.  MO;  Capital.  IL;  Pontiac.  IL; 
INT  Pontiac  343°  and  Rockford,  IL,  169° 
radials;  Rockford:  janesville,  WI;  Madison, 
\VI:  Oshkosh,  WI;  Green  Bay,  WI;  Iron 
Mountain,  Ml:  to  Houghton,  MI. 


V-11    (Revised] 

From  Brookley,  AL;  Greene  County.  MS; 
Jackson,  MS;  Sidon,  MS;  Holly  Springs,  MS; 
Dyersburg,  TN;  Cunningham,  KY;  Pocket 
City,  IN;  Indianapolis,  IN;  Marion,  IN;  Fort 
Wayne,  IN;  to  INT  Fort  Wayne  038°  and 
Carleton.  MI,  262°  radials. 


)-52    [Revised] 

From  Vancouver,  EC,  Canada,  via  Spokane, 
WA;  Salmon,  ID;  Dubois,  ID;  Rock  Springs, 
WY;  Denver.  CO;  Kiowa,  CO;  Lamar,  CO; 
Liberal,  KS;  INT  Liberal  137°  and  Ardmore, 
OK,  309"  radials;  Ardmore;  Dallas-Fort 
Worth. TX;  Texarkana,  AR;  Sidon,  MS; 
Bigbee,  MS;  Vulcan.  AL;  Atlanta,  GA; 
Colliers,  SC;  Columbia,  SC;  Raleigh-Durham. 


V-278    [Revised] 

From  Texico,  NM,  via  Plainview,  TX; 
Guthrie.  TX;  Bridgeport.  TX;  Blue  Ridge,  TX; 
Paris,  TX;  Texarkana,  AR;  Monticello.  AR; 
Greenville,  MS;  Sidon,  MS;  Bigbee,  MS;  to 
Vulcan,  AL. 

•  •         •         •         • 

V-535    [Revised] 

From  Sidon,  MS;  INT  Sidon  010°  and 
Holly  Springs,  MS,  225°  radials;  Holly 
Springs. 

•  ••••' 

V-555    [Revised] 

From  New  Orleans.  LA.  via  Picayune,  MS; 
McComb,  MS;  INT  McComb  019°  and 
Jackson.  MS.  169°  radials;  Jackson;  INT 
Jackson  010°  and  Sidon.  MS,  159°  radials;  to 
Sidon. 


V-SS7    [Revised] 

From  McComb,  MS.  via  INT  McComb  348° 
and  Jackson,  MS.  199°  radials;  Jackson,  INT 
Jackson  340°  and  Sidon,  MS,  189°  radials;  to 
Sidon. 


Paragraph  7001— Domestic  Low  Altitude 
Reporting  Points 


Sidon.  MS    [New] 

•         •         •         •         • 

Issued  in  Washin^n,  DC,  on  August  27, 
1993. 
Harold  W.  Becker, 

Manager,  Airspace — Bules  and  Aeronautical 

Information  Division. 

[FR  Doc.  93-21391  Filed  9-1-93;  845  amj 
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DEPARTMENT  OF  THE  TREASURY 
Office  of  Foreign  Assets  Control 
31  CFR  Part  580 

Haitian  Transactions  Regulations 

AGENCY:  Office  of  Foreign  Assets 

Control.  Treasury. 

action:  Final  Rule;  amendment. 

SUMMARY:  Consistent  with  United 
Nations  Security  Council  Resolution 
861  of  August  27, 1993,  and  the  August 
27, 1993  announcement  of  the  Secretary 
General  of  the  Organization  of  American 
States,  the  Treasury  Department  is 
amending  the  Haitian  Transactions 
Regulations  to  suspend  U.S.  sanctions 
against  Haiti.  The  rule  prospectively 
suspends  trade  restrictions  against  Haiti   . 
and  authorizes  new  financial  and  other 
transactions  with  the  Government  of 
Haiti.  It  does  not  unblock  property  of 
the  Government  of  Haiti  that  was 
blocked  on  or  before  August  31. 1993  at 
9:35  a.m..  e.d.t..  nor  does  it  affect 
enforcement  actions  involving  prior 
violations  of  the  Regulations.  Blocked 
property  of  the  Government  of  Haiti  will 
be  unblocked  by  sf)ecific  license  on  a 
case-by-case  basis.  However,  all  blocked 
property  of  the  Banque  de  I'Union 
Haitienne,  and  of  all  individuals 
previously  listed  in  Appendix  A  to  the 
Regulations,  is  unblocked. 
EFFECTIVE  DATE:  August  31.  1993  at  9:35 
a.m..  e.d.t. 

FOR  FURTHER  INF0RMATK5N  CONTACT:  John 
T.  Roth.  Chief  of  Policy  Programming 
(tel:  202/622-2500).  Steven  I.  Pinter. 
Chief  of  Licensing  (tel.:  202/622-2480). 
or  William  B.  Hoffman.  Chief  Counsel 
(tel.:  202/622-2410).  Office  of  Foreign 
Assets  Control.  Department  of  the 
Treasury.  Washington.  DC  20220. 
SUPPt.EMENTARY  INFORMATION:  The 
Haitian  Transactions  Regulations.  31 
CFR  Part  580  (the  "Regulations"),  were 
issued  by  the  Treasury  Department  to 
implement  Executive  Order  Nos.  12775 
(56  FR  50641.  October  7. 1991)  and 
12779  (56  FR  55975.  October  30, 1991). 
declaring  a  national  emergency  with 
respect  to  Haiti  under  the  authority. 
inter  alia,  of  the  International 
Emergency  Economic  Powers  Act  (50 
U.S.C.  1701  et  seq.),  and  ordering 
specific  measures  against  the  de  facto 
regime  in  Haiti. 

Consistent  with  United  Nations 
Security  Council  Resolution  861  of 
August  27, 1993.  and  the  August  27, 
1993  announcement  of  the  Secretary 
General  of  the  Organization  of  American 
States,  the  Office  of  Foreign  Assets 
Control  ("FAC")  is  amending  the 
Regulations  to  add  §  580.518. 
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authorizing  trade  transactions  with  Haiti 
and  transactions  involving  property  in 
which  the  Government  of  Haiti  has  an 
interest,  where  those  transactions  arise 
after  August  31, 1993.  The  effect  of  this 
amendment  is  that  transactions 
involving  property  interests  of  the 
Government  of  Haiti  that  come  within 
the  United  States  or  into  the  possession 
or  control  of  United  Slates  persons  after 
August  31. 1993,  or  in  which  an  interest 
of  the  Government  of  Haiti  arises 
thereafter,  are  no  longer  prohibited. 
Newly  authorized  transactions  include, 
but  are  not  limited  to.  otherwise  lawful 
exportations  to  and  importations  from 
Haiti,  brokering  transactions,  and 
transfers  of  funds  to  the  Government  of 
Haiti  for  obligations  due  and  payable 
after  August  31, 1993. 

Section  580.518  further  provides  that 
property  of  the  Government  of  Haiti 
blocked  as  of  August  31, 1993.  remains 
blocked.  Such  property  will  be 
unblocked  by  specific  license  on  a  case- 
by-case  basis.  All  previously  blocked 
property  of  the  following,  however,  is 
unblocked:  (1)  All  individuals 
previously  listed  in  Section  I  of 
Appendix  A-to  Part  580;  and  (2)  Banque 
de  L'Union  Haitienne,  S.A. 

Treasury  is  also  amending  Appendix 
A  to  this  part  to  remove  all  individuals 
and  one  private  entity  from  the  list  of 
blocked  persons  of  the  de  facto  regime 
in  Haiti. 

Because  the  Regulations  involve  a 
foreign  affairs  function.  Executive  Order 
12291  and  the  provisions  of  the 
Administrative  Procedure  Act,  5  U.S.C. 
553,  requiring  notice  of  proposed 
rulemaking,  opportunity  for  public 
participation,  and  delay  in  effective 
date,  are  inapplicable.  Because  no 
notice  of  proposed  rulemaking  is 
required  for  this  rule,  the  Regulatory 
Flexibility  Act,  5  U.S.C.  601  et  seq., 
does  not  apply. 

List  of  Subfects  in  31  CFR  Part  580 

Blocking  of  assets.  Exports.  Haiti, 
Imports,  Specially  designated  nationals. 
Transfers  of  assets. 

For  the  reasons  set  forth  in  the 
preamble,  31  CFR  part  580  is  amended 
as  set  forth  below: 

PART  SaV-HAITIAN  TRANSACTIONS 
REGULATIONS 

1.  The  authority  citation  for  part  580 
continues  to  read  as  follows: 

Authority:  50  U.S.C.  1701  ef  seq.;  22  U.S.C. 
287c;  E.O.  12775.  56  PR  50641.  3  CFR,  1991 
Comp..  p.  349;  E.O.  12779.  56  PR  55975.  3 
CFR.  1991  Comp.,  p.  367;  E.O.  12853.  58  FR 
35843.  July  2. 1993. 


Subpart  E — Licenses,  Authorizations, 
and  Statements  of  Licensing  Policy 

2.  Section  580.513  is  added  to  subpart 
E  to  read  as  follows: 

§  580.518    Authorization  of  ne«r 
transactions;  suspension  of  ctirtain 
prohitMtions. 

(a)  Except  as  provided  in  paragraph 
(b)  of  this  section,  the  prohibitions 
contained  in  §§  58C.201,  580.202. 
580.204,  580.205.  580.206,  580.208,  and 
580.211  do  not  apply  to  any  transaction 
occurring  after  August  31, 1993  at  9:35 
a.m.,  e.d.t. 

(b)  Unless  otherwise  authorized  by 
the  Office  of  Foreign  Assets  Control,  all 
property  and  interests  in  property  of  the 
Government  of  Haiti  that  were  blocked 
on  or  before  August  31, 1993  at  9:35 
a.m.,  e.d.t.,  remain  blocked. 

(c)  All  property  and  interests  in 
property  of  the  following  ara  unblocked: 

(1)  All  individuals  previously  listed 
in  Section  I  of  Appendix  A  :o  this  part 
—  "Blocked  Individuals  of  the  De  Facto 
Regime  in  Haiti";  and 

(2)  Banque  de  I'Union  Haitienne,  S.A. 

Appendix  A  to  Part  580 — Blocked 
Persons  of  the  De  Facto  Re^  ime  in  Haiti 

3.  Section  I  of  Appendix  A  to  Part 
58(>— "Blocked  Individuals  of  the  De 
Facto  Regime  in  Haiti" — is  removed  and 
reserved- 

4.  Section  II  of  Appendix  A  to  Part 
580— "Blocked  Entities  of  the  De  Facto 
Regime  in  Haiti" — is  amended  to 
remove  the  entry  "Banque  ce  I'Union 
Haitienne,  S.A.  (a-k.a.  BUH),  Angle  rues 
Du  Quae  et  Bonne  Foi,  Boite  Postale 
275,  Port-au-Prince,  Haiti." 

Dated:  August  30. 1993 
R.  Richard  Newcomb. 

Director,  Office  of  Foreign  Assets  Control. 

Approved:  August  30. 1993. 
Ronald  K.  Nobte. 

Assistant  Secretary  for  Enforcement. 

(FR  Doc.  93-21536  Filed  8-31-93;  9:35  ami 
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ENVIRONMENTAL  PROTECTION 
AGENCY 

40CFRPaft52 

PN25-1-6726:  FRL-4703-3] 

Approval  and  Promulgation  of  a  Small 
Business  Assistance  Program;  Indiana 

AGENCY:  Environmental  Protection 
Agency  (U.S.  EPA). 
ACTION:  Final  rule. 

SUMMARY:  The  U.S.  EPA  approves  the 
requested  State  Implementation  Plan 


(SIP)  revision  submitted  by  the  State  of 
Indiana  for  the  purpose  of  establishing 
a  Small  Business  Stationary'  Source 
Technical  and  Environmental 
Compliance  Assistance  Program 
(PRC)GRAM).  The  implementation  plan 
was  submitted  by  the  Slate  to  satisfy  the 
Federal  mandate,  found  in  the  Clean  Air 
Act  (Act),  to  ensure  that  small 
businesses  have  access  to  the' technical 
assistance  and  regulatory  information 
necessary  to  comply  with  the  Act.  The 
rationale  for  the  approval  is  set  forth  in 
this  notice;  additional  information  is 
available  at  the  address  indicated  below. 
EFFECTIVE  DATE:  This  action  will  be 
effective  November  1. 1993  unless 
notice  is  received  within  30  days  that 
someone  wishes  to  submit  adverse 
comments.  If  the  effective  date  is 
delayed,  timely  notice  will  be  published 
in  the  Federal  Register. 
ADDRESSES:  Comments  can  be  mailed  to 
J.  Elmer  Bortzer,  Chief,  Regulation 
Development  Section,  Regulation 
Development  Branch.  AR-<18J,  United 
States  Environmental  Protection 
Agency,  77  West  )ackson  Boulevard. 
Chicago,  Illinois.  60604.  Copies  of  the 
State's  submittal  and  U.S.  EPA's 
technical  support  document  are 
available  for  inspection  during  normal 
business  hours  at  the  following  location: 
United  States  Environmental  Protection 
Agency,  Region  5,  Air  and  Radiation 
Division.  Regulation  Development 
Branch,  77  West  )ackson  Boulevard, 
Chicago,  Illinois  60604. 
FOR  FURTHER  INFORMATION  CONTACT:  Sam 
Portanova,  77  West  Jackson  Boulevard, 
Chicago,  Illinois  60604.  (312)  886-3189. 

SUPPLEMENTARY  INFORMATION: 

I.  Background 

Implementation  of  the  provisions  of 
the  Act,  as  amended  in  1990.  will 
require  regulation  of  many  small 
businesses  so  that  areas  may  attain  and 
maintain  the  national  ambient  air 
quality  standards  (NAAQS)  and  reduce 
the  emission  of  air  toxics.  Small 
businesses  frequently  lack  the  technical 
expertise  and  financial  resources 
necessary  to  evaluate  such  regulations 
and  to  determine  the  appropriate 
mechanisms  for  compliance.  In 
anticipation  of  the  impact  of  these 
requirements  on  small  businesses,  the 
Act  requires  that  States  adopt  a  Small 
Business  Stationary  Source  Technical 
and  Environmental  Compliance 
Assistance  Program  (PROGRAM),  and 
submit  this  PROGRAM  as  a  revision  to 
the  Federally  approved  SIP.  In  addition, 
the  Act  directs  the  U.S.  EPA  to  oversee 
these  small  business  assistance 
programs  and  report  to  Congress  on 
their  implementation.  The  requirements 
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for  establishing  a  Program  are  set  out  in 
section  507  of  Title  V  of  the  Act.  hi 
January  1992.  U.S.  EPA  issued 
Guidelines  for  the  Implementation  of 
Section  507  of  the  1990  Clean  Air  Act 
.Amendments,  in  order  to  delineate  the 
Federal  and  State  roles  in  meeting  the 
new  statutory  provisions  and  as  a  tool^ 
to  provide  further  guidance  to  the  States 
on  submitting  acceptable  SIP  revisions. 

The  State  of  Indiana  has  submitted  a 
requested  SIP  revision  to  U.S.  EPA  in 
order  to  satisfy  the  requirements  of 
set;tion  507.  In  order  to  gain  full 
approval,  the  State  submittal  must 
provide  for  each  of  the  following 
Program  elements:  (1)  The 
establishment  of  a  Small  Business 
Assistance  Program  (SBAP)  to  provide 
fef;hnical  and  compliance  assistance  to 
small  businesses;  (2)  the  establishment 
of  a  State  Small  Business  Ombudsman 
to  represent  the  interests  of  small 
businesses  in  the  regulatory  process: 
and  (3)  the  creation  of  a  Compliance 
Advisory  Panel  (CAP)  to  determine  and 
report  on  the  overall  effec1ivene.ss  of  the 
SBAP. 

II.  Analysis 

Indiana  has  met  all  of  the 
requirements  of  section  507  by 
submitting  a  SIP  revision  that 
implements  all  required  Program 
elements. 

1.  Small  Business  Assistance  Program 

Section  507(a)  sets  forth  six 
requirements  '  that  the  State  must  meet 
to  have  an  approvable  SBAP.  The  first 
requirement  is  to  establish  adequate 
mechanisms  for  developing,  collecting 
and  coordinating  information 
concerning  compliance  methods  arid 
technologies  for  small  business 
stationary  sources,  and  programs  to 
encourage  lawful  cooperation  among 
such  sources  and  other  persons  to 
further  compliance  with  the  Act.  The 
State  has  met  this  requirement  by 
establishing  outreach  methods  in  the 
Air  Quality  Small  Business  Assistance 
Program  (AQSBAP).  The  State  will  use 
existing  small  business  groups  (i.e.. 
trade  associations,  economic 
development  groups)  to  disseminate 
information  through  their  newsletters, 
publications,  and/or  regularly 
scheduled  conferences.  Also,  the  State 
will  use  a  toll-free  information 
clearinghouse  telephone  number 
operated  by  the  AQSBAP  to  serve  as  an 
easy  access  point  for  businesses  to 
obtain  information. 


'  A  seventh  requirement  of  section  507(a). 
establishment  of  an  Ombudsman  office,  is 
discussed  in  the  next  section. 


The  second  requirement  is  to 
e.stablish  adequate  mechanisms  for 
assisting  small  business  stationary 
sourt;es  with  pollution  prevention  and 
accidental  release  dete<;tion  and 
prevention,  including  providing 
information  concerning  alternative 
technologies,  process  changes,  products 
and  methods  of  operation  that  help 
reduce  air  pollution.  The  State  has  met 
this  requirement  by  making  assistance 
available  on  these  subjects  through  the 
Indiana  Department  of  Environmental 
Management  (IDEM)  Office  of  Pollution 
Prevention  and  Technical  Assistance. 

The  third  requirement  is  to  develop  a 
compliance  and  technical  assistance 
program  for  small  business  stationary 
sources  which  assists  small  businesses 
in  determining  applicable  requirements 
and  in  receiving  permits  under  the  Act 
in  a  timely  and  efficient  manner.  The 
State  has  met  this  requirement  by 
providing  the  following  advice  and 
assistance  through  the  AQSBAP 
telephone  hotline:  Identification  of 
applicable  rules,  determination  whether 
a  permit  is  needed,  identification  of 
available  methods  for  achieving 
compliance,  and  explanation  of  the 
permitting  procedures. 

The  fourth  requirement  is  to  develop 
adequate  mechanisms  to  assure  that 
small  business  stationary  sources 
receive  notice  of  their  rights  under  the 
Act  in  such  manner  and  form  as  to 
assure  reasonably  adequate  time  for 
such  sources  to  evaluate  compliance 
methods  and  any  relevant  or  applicable 
proposed  or  final  regulation  or 
standards  issued  under  the  Act.  The 
State  has  met  this  requirement  by 
having  the  Ombudsman  develop  a  fact 
sheet  that  notifies  small  businesses  of 
their  rights  under  the  Act  and  explains 
their  legal  recourse  should  they  be 
notified  of  a  violation.  The  Ombudsman 
will  also  develop  fact  sheets  notifying 
small  businesses  of  tho.se  proposed  and 
final  rules  issued  under  the  Act  that 
affect  their  businesses. 

The  fifth  requirement  is  to  deVelop 
adequate  mechanisms  for  informing 
small  business  stationary  sources  of 
their  obligations  under  the  Act. 
including  mechanisms  for  referring  such 
sources  to  qualified  auditors  or,  at  the 
option  of  the  State,  for  providing  audits 
of  the  operations  of  such  sources  to 
determine  compliance  with  the  Act.  The 
State  has  met  this  requirement  by 
having  the  Ombudsman  develop  and 
distribute  a  list  of  consultants  that  can 
provide  audits  to  identify  the  State  and 
Federal  air  quality  requirements  a 
source  is  subject  to  and  to  recommend 
methods  of  achieving  compliance.  This 
list  will  be  updated  annually.  The 
Ombudsman  will  also  develop  a  fact 


sheet  that  provides  information  useful 
in  selecting  a  consultant. 

The  sixth  requirement  is  to  develop 
procedures  for  consideration  of  requests 
from  a  small  business  stationary  soun;e 
for  modification  of  (A)  any  work 
prat;tice  or  technological  method  of 
compliance,  or  (B)  the  schedule  of 
milestones  for  implementing  such  work 
practice  or  method  of  compHance 
preceding  any  applicable  compliance 
date,  based  on  the  technological  and 
financial  capability  of  any  such  small 
business  stationary  source.  The  State 
has  met  this  requirement  by  authorizing 
under  Indiana  law  (IC  13-7-7-6)  that 
any  person  affected  by  any  rule  adopted 
by  a  board,  who  believes  that  the 
imposition  of  the  rule  would  impose  an 
undue  hardship  or  burden  on  the 
person,  may  apply  to  the  IDEM 
Commissioner  for  a  variance  from  the 
rule.  The  AQSBAP  will  prepare 
information  for  eligible  small  businesses 
as  to  the  availability  of  such  procedures 
and  provide  guidance  in  submitting 
such  requests. 

2.  Ombudsman 

Section  507(a)(3)  requires  the 
designation  of  a  State  office  to  serve  as 
the  Ombudsman  for  small  business 
stationary  sources.  The  State  has  met 
this  requirement  by  establishing  the 
Ombudsman  in  the  Office  of  Business 
Relations  within  IDEM.  Some  of  the 
staff  is  already  on  board;  additional  staff 
has  been  authorized  to  provide  initial 
resources  for  the  Ombudsman.  These 
positions  are  planned  to  be  operational 
by  November  1993.  The  Ombudsman 
will  act  as  a  liaison  between  small 
businesses  and  the  staff  of  IDEM.  The 
Ombudsman  will  have  direct  access  to 
the  staff  of  the  Governor's  Office,  the 
existing  Ombudsman  staff  in  the 
Indiana  Department  of  Commerce,  the 
Commissioner  of  IDEM,  and  the  IDEM 
Office  of  Air  Management  staff. 

3.  Compliance  Advisory  Panel 

Section  507(e)  requires  the  State  to 
establish  a  CAP  that  must  include  two 
members  selected  by  the  Governor  who 
are  not  owners  or  representatives  of 
owners  of  small  businesses;  four 
members  selected  by  the  State 
legislature  who  are  owners,  or  represent 
owners,  of  small  businesses;  and  one 
member  selected  by  the  head  of  the 
agency  in  charge  of  the  Air  Pollution 
Permit  Program.  The  State  has  met  this 
requirement  by  authorizing  the 
Governor  to  select  2  members  to 
represent  the  general  public,  the  State 
House  of  Representatives  and  Slate 
Senate  to  select  2  members  each  to 
represent  small  businesses,  and  the 
Commissioner  of  IDEM  to  select  one 
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member  to  represent  the  agency 
responsible  for  issuing  air  pollution 
control  operating  permits. 

In  addition  to  establishing  the 
minimum  membership  of  the  CAP.  the 
Act  delineates  four  responsibilities  of 
the  Panel:  (1)  To  render  advisory 
opinions  concerning  the  effectiveness  of 
the  SBAP,  difficulties  encountered  and 
the  degree  and  severity  of  enforcement 
aciions;  (2)  to  periodically  report  to  U.S. 
EPA  concerning  the  SBAP's  adherence 
to  the  principles  of  the  Paperwork 
Reduction  Act.  the  Equal  Access  to 
Justice  Act.  and  the  Regulatory 
Flexibility  Act;  J  (3)  to  review  and 
assure  that  information  for  small 
business  stationary  sources  is  easily 
understandable:  and  (4)  to  develop  and 
disseminate  the  reports  and  advisory 
opinions  made  through  the  SBAP.  The 
State  has  met  these  requirements  by 
including  these  responsibilities  in  the 
duties  of  the  CAP. 

4.  Eligibility 

Section  .507(c)(1)  of  the  Act  defines 
the  term  "small  business  stationary 
source"  as  a  stationary  source  that: 

(A)  is  owned  or  op>erated  by  a  person 
who  employs  100  or  fewer  individuals. 

(B)  is  a  small  business  concern  as 
defined  in  the  Small  Business  Act; 

(C)  is  not  a  major  stationary  soun;e; 

(D)  does  not  emit  50  tons  per  year 
(tpy)  or  more  of  any  regulated  pollutant: 
and 

(E)  emits  less  than  75  tpy  of  all 
regulated  pollutants. 

The  State  of  Indiana  has  established  a 
mechanism  for  ascertaining  the 
eligibility  of  a  source  to  receive 
assistance  under  the  Program,  including 
an  evaluation  of  a  source's  eligibility 
using  the  criteria  in  section  507(c)(1)  of 
the  Act.  The  State  will  make  all  Program 
services  (i.e..  hosting  conferences, 
voluntary  audits)  available  only  to 
businesses  that  meet  all  the  above 
criteria.  Less  time-consuming  ser\'ices 
(i.e..  telephone  consultations,  mailing  of 
literature)  will  be  available  to 
businesses  that  meet  at  least  the  first 
criteria  listed  above.  The  State  will 
distribute  public  information  brochures 
that  explain  what  businesses  are  eligible 
for  the  Program.  Also.  Program  staff  will 
develop  and  keep  current  a  list  of 
businesses  that  do  not  meet  the 
eligibility  definition  in  .section  507  of 
the  Act. 


'Section  507(el(l)(ni  rcqiiin^  the  CAP  to  report 
on  the  compliance  of  the  SBAP  with  these  three 
Federal  statutes.  Howe\'er.  since  Stale  agencies  are 
not  required  to  comply  with  them.  U.S.  EPA 
believes  that  the  State  PROGRAM  must  merely 
require  the  CAP  to  report  on  whether  the  SB.VP  is 
adhering  to  the  general  principles  of  these  Federal 
statutes. 


The  State  of  Indiana  has  riot  provided 
for  public  notice  and  comment  on  grants 
of  eligibility  to  sources  that  do  not  meet 
the  provisions  of  sections  507(c)(1)  (C). 
(D).  and  (E)  of  the  Act  but  do  not  emit 
more  than  100  tpy  of  all  regulated 
pollutants.  This  provision  is  an  option 
the  State  may  adopt  as  part  of  its 
Program.  It  is  not  required  for  program 
approval. 

The  State  of  Indiana  has  not  provided 
for  exclusion  from  the  small  business 
stationary  ^ource  definition,  after 
consultation  with  the  U.S.  EPA  and  the 
Small  Business  Administrat  on 
Administrator  and  after  providing 
notice  and  opportunity  for  public 
comment,  of  any  category  or 
.subcategory  of  sources  that  the  State 
determines  to  have  sufficien'.  te<;hnical 
and  financial  capabilities  to  meet  the 
requirements  of  the  Act.  This  provision 
is  an  option  the  State  may  acopt  as  part 
of  its  Program.  This  approacii  meets 
U.S.  EPA  requirements  because  it  does 
not  limit  program  participation  by  small 
businesses. 

III.  Final  Rulemaking 

Because  the  reque.sted  Indiana 
Program  SIP  revision  meets  the  Act 
requirements  discussed  above.  U.S.  EPA 
is  approving  the  SIP  revision  submitted 
by  the  State  of  Indiana. 

The  Slate  of  Indiana  hns  submittinl  a 
SIP  revision  implementing  erch  of  the 
required  Program  elements  required  by 
set:tion  507  of  the  Act.  The  Small 
Business  Assistance  Program  staff  is 
scheduled  to  be  hired  in  January  1994. 
The  Ombudsman  is  to  be  appointed  in 
August  1993  and  the  Ombudsman  staff 
hired  in  October  1993.  The  CAP  is  to  be 
appointed  in  October  1993  ar.d  the  CAP 
is  to  begin  operation  in  January  1994. 
The  draft  final  Program  description  is  to 
be  submitted  to  U.S.  EPA  in  January 
1994  and  the  final  Program  is  to  be 
submitted  in  March  1994.  U.S.  EPA  is. 
therefore,  approving  this  submittal. 

Because  U.S.  EPA  considers  this 
action  noncontroversial  and  routine,  we 
are  approving  it  today  wilhoi  t  prior 
proposal.  The  action  will  bet:ome 
effective  on  November  1.  1993. 
However,  if  we  receive  notice  by 
October  4. 1993  that.someone  wishes  to 
submit  adverse  comments,  then  U.S. 
EPA  will  publish:  (1)  A  notice  that 
withdraws  the  action,  and  (2)  a  notice 
that  begins  a  new  rulemaking  by 
proposing  the  action  and  establishing  a 
comment  period. 

Nothing  in  this  action  .should  be 
construed  as  permitting,  allowing,  or 
establishing  a  precedent  for  any  future 
request  for  revision  to  any  SIP.  U.S.  EPA 
shall  consider  each  request  for  revision 
to  the  SIP  in  light  of  specific  technical. 


economic,  and  environmental  factors 
and  in  relation  to  relevant  statutory  and 
regulatory  requirements. 

This  action  has  been  classified  as  a 
table  2  Action  by  the  Regional 
Administrator  under  the  proc;edures 
published  in  the  Federal  Register  on 
Ianuar>'  19.  1989  (54  FR  2214-2225).  On 
Januar>'  6. 1989  the  Office  of 
Management  and  Budget  (OMB)  waived 
Tables  2  and  3  SIP  revisions  (54  FR 
2222)  from  the  requirement  of  Section  3 
of  Executive  Order  12291  for  a  period  of 
two  years.  U.S.  EPA  has  submitted  a 
request  for  a  permanent  waiver  for  Table 
2  and  Table  3  SIP  revisions.  The  OMB 
has  agreed  to  continue  the  temporary  • 
waiver  until  such  time  as  it  rules  on 
U.S.  EPA's  request. 

Under  the  Regulatory  Fle.xihililv  Act. 
5  U.S.C.  600  et  seq..  U.S.  EPA  must 
prepare  a  regulatory  fiexibilify  analysis 
asse.ssing  the  impact  of  any  proposed  or 
final  rule  on  small  entiticts.  5  U.S.C.  603 
and  604.  Alternatively.  U.S.  EPA  may 
certify  that  the  rule  will  not  have  a 
signifir:ant  impact  on  a  suhstantial 
number  of  small  entities.  Small  entities 
include  small  businesses,  small  not-for- 
profit  enterprises,  and  government 
entities  with  jurisdiction  over 
populations  of  less  than  .50.000. 

By  this  rule.  U.S.  EPA  is  approving  a 
State  program  created  for  the  purpose  of 
assisting  small  businesses  in  complying 
with  existing  statutory'  and  regulatory 
requirements.  The  program  being 
approved  today  does  not  impose  any 
new  regulatory  burden  on  small 
businesses;  it  is  a  program  under  whii:li 
small  businesses  may  elec:t  to  take 
advantage  of  assistance  provided  In-  the 
State. 

Therefore,  because  U.S.  EPA's  approval 
of  this  program  does  not  impose  any 
new  regulator)'  requirements  on  small 
businesses.  I  certify  that  it  does  not  have 
a  significant  economic  impa<:t  on  any 
small  entities  affected. 

List  of  Subfects  in  40  CF'R  Part  52 

Air  pollution  control.  Small  business 
assistance  program. 

Duted:  August  20.  1993. 
Valdas  V.  Adamkus. 

Regional  Administnitor. 

For  the  reasons  .set  out  in  the 
preamble,  part  52,  chapter  I.  title  40  of 
the  Code  of  Federal  Regulations  is 
amended  as  follows: 

PART  52— (AMENDED] 

1.  The  authority  citation  for  part  52 
continues  to  read  as  follows: 

Authority:  42  U.S.C  7401-7671q. 
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Subpart  P— Indiana 

2.  Section  52.798  is  added  to  read  as 
follows: 

§  52.798    Smail  business  stationary  source 
technical  and  environmental  comptiance 
assistance  program. 

The  Indiana  program  submitted  on 
Ianuar\'  14,  1993,  as  a  requested  revision 
to  the  Indiana  State  Implementation 
Plan  satisfies  the  requirements  of 
section  507  of  the  Clean  Air  Act 
Amendments  of  1990. 
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40  CFR  Part  228 
[FRL  4701-1) 

Ocean  Dumping;  Site  Designation 

AGENCY:  Environmental  Protection 
Agency  (EPA). 
ACTION:  Final  rule. 

SUMMARY:  In  this  action  EPA  designates 
an  Ocean  Dredged  Material  Disposal 
Site  (ODMDS)  in  the  Atlantic  Ocean 
offshore  Fort  Pierce.  Florida,  as  an  EPA- 
approved  ocean  dumping  site  for  the 
dumping  of  suitable  dredged  material. 
This  action  is  necessary  to  provide  an 
acceptable  ocean  dumping  site  for 
consideration  as  a  disposal  option  for 
dredged  material  disposal  projects  in 
the  Fort  Pierce.  Florida  vicinity.  This 
final  site  designation  is  for  an  indefinite 
period  of  time  but  is  subject  to 
continued  monitoring  in  order  to  insure 
that  unacceptable  adverse 
environmental  impacts  do  not  occur. 
EFFECTIVE  DATE:  This  designation  shall 
become  effective  on  October  4.  1993. 
ADDRESSES.^  Wesley  B.  Crum.  Chief, 
Coastal  Programs  Section.  Water 
Management  Division,  U.S. 
Environmental  Protection  Agency, 
Region  IV.  345  Courtland  Street.  NE.. 
Atlanta,  Georgia  30365. 

The  file  supporting  this  designation  is 
available  for  public  inspection  at  the 
following  locations: 

EPA  Public  Information  Reference  Unit 
(PIRU),  room  2904  (rear),  401  M 
Street.  SW.,  Washington,  DC  20460. 
EPA/Region  IV.  345  Courtland  Street. 

NE..  Atlanta,  Georgia  30365. 
Department  of  the  Anny.  Jacksonville 
District  Corps  of  Engineers,  P.O.  Box 
4970,  Jacksonville.  FL  32232-0019. 
FOR  FURTHER  INFORMATION  CONTACT: 
Christopher  J.  McArthur,  404/347-1740. 

SUPPt.EMENTARY  INFORMATION: 

A.  Background 

Section  102(c)  of  the  Marine 
Protection,  Research,  and  Sanctuaries 


Act  (MPRSA)  of  1972,  as  amended.  33 
U.S.C  1401  et  seq.  ("the  Act"),  gives  the 
Administrator  of  EPA  the  authority  to 
designate  sites  where  ocean  disposal 
may  be  permitted.  On  October  1. 1986. 
the  Administrator  delegated  the 
authority  to  designate  ocean  dumping 
sites  to  the  Regional  Administrator  of 
the  Region  in  which  the  sites  are 
located.  This  designation  of  a  site 
offshore  Fort  Pierce.  Florida,  which  is 
within  Region  IV.  is  being  made 
pursuant  to  that  authority. 

The  EPA  Ocean  Dumping  Regulations 
promulgated  under  the  Act  (40  CFR 
chapter  I.  subchapter  H.  §  228.4)  state 
that  ocean  dumping  sites  will  be 
designated  by  promulgation  in  this  part 
228.  A  list  of  "Approved  Interim  and 
Final  Ocean  Dumping  Sites"  was 
published  on  January  11.  1977  (42  FR 
2461  (January  11.  1977)).  The  list 
established  the  existing  Fort  Pierce  site 
as  an  interim  site. 

B.  EIS  Development 

Section  102(2)(C)  of  the  National 
Environmental  Policy  Act  (NEPA)  of 
1969,  as  amended.  42  U.S.C  4321  et 
seq.,  requires  that  federal  agencies 
prepare  an  Environmental  Impact 
Statement  (EIS)  on  proposals  for 
legislation  and  other  major  federal 
actions  significantly  affecting  the 
quality  of  the  human  environment.  The 
object  of  NEPA  is  to  build  careful 
consideration  of  all  environmental 
aspects  of  rulemakings  into  the  agency 
decision-making  process.  EPA  has 
committed  to  prepare  EISs  in 
connection  with  ocean  disposal  site 
designations  such  as  this. 

EPA.  in  cooperation  with  the 
Jacksonville  District  of  the  U.S.  Army 
Corps  of  Engineers  (COE).  has  prepared 
a  Final  EIS  entitled  "Final 
Environmental  Impact  Statement  for 
Designation  of  a  Fort  Pierce,  Florida 
Ocean  Dredged  Material  Disposal  Site." 
This  Final  Rule  may  include  excerpts 
from  the  EIS.  Anyone  desiring  a  copy  of 
the  EIS  may  obtain  one  from  the  address 
given  above.  The  public  comment 
period  on  this  EIS  will  close  on 
September  13.  1993. 

The  action  di.scussed  in  the  EIS  is  the 
permanent  designation  of  an  ocean 
dredged  material  disposal  site  near  Fort 
Pierce,  Florida.  The  purpose  of  the 
action  is  to  provide  an  environmentally 
acceptable  location  for  ocean  disposal. 

The  need  for  the  permanent 
designation  of  the  Fort  Pierce  ODMDS  is 
based  on  a  continuing  U.S.  Army  Corps 
of  Engineers  need  for  ocean  disposal  of 
maintenance  dredged  material  from  the 
Fort  Pierce  area.  The  need  for  ocean 
disposal  will  be  determined  on  a  case- 
by-case  basis  as  part  of  the  COE's 


process  of  issuing  permits  for  ocean 
disposal  for  private/federal  actions  and 
a  public  review  process  for  their  own 
at^tions. 

For  the  Fort  Pierce  Harbor  ODMDS. 
the  COE  and  EPA  would  evaluate  all 
federal  dredged  material  disposal 
projects  pursuant  to  the  EPA  criteria 
given  in  the  Ocean  Dumping 
Regulations  (40  CFR  parts  220-229)  and 
the  COE  regulations  (33  CFR  209.120 
and  209.145). 

The  COE  also  issues  MPRSA  permits 
to  private  applicants  for  the  transport  of 
dredged  material  intended  for  disposal 
after  compliance  with  these  regulations 
is  determined.  EPA  has  the  right  to 
disapprove  any  ocean  disposal  project 
if,  in  its  judgement,  all  provisions  of 
MPRSA  and  the  associated 
implementing  regulations  have  not  been 
met. 

The  EIS  discusses  the  need  for  this 
site  designation  and  examines  ocean 
disposal  site  alternatives  to  the  final 
action.  The  EIS  presents  the  information 
needed  to  evaluate  the  suitability  of 
ocean  disposal  areas  for  final 
designation  use  and  is  based  on  one  of 
a  series  of  disposal  site  environmental 
studies.  The  environmental  studies  and 
final  designation  are  being  conducted  in 
accordance  with  the  requirements  of  the 
MPRSA.  the  Ocean  Dumping 
Regulations,  and  other  applicable 
federal  environmental  legislation. 

EPA  has  evaluated  the  site 
designation  for  consistency  with  the 
State  of  Florida's  (the  State)  approved 
coastal  management  program.  EPA  has 
determined  that  the  designation  of  the 
site  is  consistent  to  the  maximum  extent 
practicable  with  the  State  coastal 
management  program,  and  has 
submitted  this  determination  to  the 
State  for  review  in  accordance  with  EPA 
policy.  In  addition,  as  part  of  the  NEPA 
process.  EPA  has  consulted  with  the 
State  regarding  the  effects  of  the 
dumping  at  the  site  on  the  State  coastal 
zone.  EPA  concurs  with  the  state  of 
Florida  regarding  the  use  of  suitable 
material  for  beach  nourishment,  in 
circumstances  where  this  use  is 
practical  and  environmentally  sound. 

Pursuant  to  section  7  of  the 
Endangered  Species  Act,  the  National 
Marine  Fisheries  Service  (NMFS)  has 
been  asked  by  EPA  to  concur  with 
EPA's  conclusion  that  this  site 
designation  will  not  affect  the 
endangered  species  under  their 
jurisdictions.  The  NMFS  in  a  letter 
dated  March  3.  1993  concurred  with  the 
determination  that  populations  of 
endangered  or  threatened  species  under 
their  purview  would  not  be  adversely 
affected  by  the  action. 
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This  final  rulemaking  notice  Tills  the 
same  role  as  the  Record  of  Decision 
required  under  regulations  promulgated 
by  the  Council  on  Environmental 
Quality  for  agencies  subject  to  NEPA. 

C.  Site  Designation 

On  March  5. 1993,  EPA  proposed 
designation  of  this  site  to  provide  an 
acceptable  ocean  dumping  site  for 
consideration  as  a  disposal  option  for 
dredged  material  disposal  projects  in 
the  Fort  Pierce,  Florida  vicinity.  The 
public  comment  period  on  this 
proposed  action  closed  on  April  5,  1993. 
No  comments  were  received  on  the 
proposed  rule. 

Tne  site  is  located  east  of  Fort  Pierce 
Harbor.  Florida,  approximately  4 
nautical  miles  (nmi)  offshore  and 
occupies  an  area  of  about  1  square 
nautical  mile  (nmiz ),  approximately  1 
nmi  by  1  nmi.  Water  depths  within  the 
area  range  from  40  to  54  feet.  The 
coordinates  of  the  Fort  Pierce  site  are  as 
follows: 


27''28'00"N 
27''28'00"N 
27''27'0O"N 
27''27'00"N 


SO'■[2^33■'^N■. 
8(ni'27"W; 
8(r'll'27"W;and 
80»12'33"W. 


Center  coordinates  are  27''27'30"N  and 

acnoo'W. 

D.  Regulatory  Requirements 

Pursuant  to  the  Ocean  Dumping 
Regulations.  40  CFR  part  ZZS.Xive 
general  criteria  are  used  in  the  selection 
and  approval  for  continuing  use  of 
ocean  disposal  sites.  Sites  are  selected 
so  as  to  minimize  interference  with 
o^her  marine  activities,  to  prevent  any 
temporary  perturbations  associated  with 
the  disposal  ht)m  causing  impacts 
outside  the  disposal  site,  and  to  pennit 
effective  monitoring  to  detect  any 
adverse  impacts  at  an  early  stage.  If.  at 
any  time,  disposal  operations  at  a  site 
cause  unacceptable  adverse  impacts, 
further  use  of  the  site  will  be  restricted 
or  terminated. 

The  general  criteria  are  given  in 
§  228.5  of  the  EPA  Ocean  Dumping 
Regulations,  and  §  228.6  lists  the  11 
specific  factors  used  in  evaluating  a 
proposed  disposal  site  to  assure  that  the 
general  criteria  are  met.  The  site,  as 
discussed  below  under  the  eleven 
specific  factors,  is  accpetable  under  the 
five  general  criteria  except  for  the 
preference  for  sites  located  off  the 
Continental  Shelf.  EPA  has  determined, 
based  on  the  information  presented  in 
the  Final  EIS,  that  a  site  off  the 
Continental  Shelf  is  not  feasible  and 
that  no  environmental  benefit  would  be 
obtained  by  selecting  such  a  site  instead 
of  that  stated  in  this  action.  Historical 
use  at  the  existing  site  has  not  resulted 
in  substantial  adverse  effects  to  living 


resources  of  the  ocean  or  to  other  uses 
of  the  marine  environment. 

The  characteristics  of  the  site  are 
reviewed  below  in  terrns  of  these  11 
factors.  ji 

1.  Geogmphical  Position,  Depth  of 
Water,  Bottom  Topography,  and 
Distance  From  Coast  (40  CFR 
228.6(al(l)j 

The  boundary  and  center  coordinates 
of  the  site  are  given  above.  The  site  is 
located  about  4  nmi  offshore  of  Fort 
Pierce  Harbor,  Florida.  The  site  is 
approximately  a  1  nmi  by  1  nmi  square 
configuration.  Water  depth  in  the  area 
ranges  from  40  to  54  feet. 

2.  ideation  in  Relation  to  Breeding, 
Spawning,  Nursery,  Feeding,  or  Passage 
Areas  of  Living  Resources  in  Adult  or 
Juvenile  Phases  (40  CFR  228.6(a)(2)) 

The  Fort  Pierce  ODMDS  is  located  in 
general  proximity  to  breeding, 
spawning,  nursery,  feeding,  and  passage 
areas  for  a  wide  variety  of  marine  and 
estuarine  organisms.  The  most  active 
breeding  and  nursery  areas  are  located 
in  the  Indian  River  estuary  and  along 
adjacent  beaches  or  in  offshore  waters 
and  reef  areas.  While  breeding, 
spawning,  and  feeding  activities  may 
take  place  in  the  ODMDS,  these 
activities  are  not  believed  to  be  confined 
to,  concentrated  in,  or  dependent  on 
this  area.  Specific  migration  routes  are 
not  known  in  the  Fort  Pierce  area.  While 
marine  and  estuarine  species  would  be 
expected  to  pass  through  the  ODMDS, 
passage  is  not  geographically  restricted 
to  this  area.  The  motility  of  organisms 
passing  through  the  area  makes 
significant  impacts  from  dredged 
material  disposal  unlikely. 

3.  Location  in  Relation  to  Beaches  and 
Other  Amenity  Areas  (40  CFR 
228.6(a)(3)) 

Beaches  and  adjacent  nearshore  areas 
approximately  4  nmi  west  of  the 
ODMDS  support  a  wide  variety  of 
recreational  activities.  Several  protected 
areas  lie  inshore  west  of  the  ODMDS. 
The  largest  of  these  is  the  Indian  River 
Aquatic  Preserve  that  encompasses 
almost  all  inshore  waters  between  the 
barrier  islands  and  the  west  Florida 
mainland.  Other  protected  areas  in  the 
Fort  Pierce  ODMDS  vicinity  include  the 
North  Fork  St.  Lucie  Aquatic  Preserve, 
the  Savannas  State  Preserve,  Pepper 
Beach  State  Park,  and  Fort  Pierce  Inlet 
State  Park.  The  Florida  Department  of 
Environmental  Regulation  (FDER)  has 
given  the  waters  of  these  areas  special 
protection  by  designating  them  as 
Outstanding  Florida  Waters  (OFWs). 
Past  surveys  indicated  one  natural  reef 
and  one  artificial  reef  site  are  located  in 


the  Fort  Pierce  ODMDS  vicinity.  The 
natural  reef  area  is  located 
approximately  1.3  nmi  due  east  of  the 
disposal  site  and  has  been  described  by 
Florida  Sea  Grant  (1979)  as  a  flat  bottom 
with  heavy  coral  growth.  The  artificial 
reef  site  has  been  established 
approximately  1.5  nmi  southeast  of  the 
ODMDS.  More  recent  investigations 
have  revealed  the  presence  of  hard 
bottom  communities  in  the  northern 
portion  of  the  interim  site  resulting  in 
a  shift  in  location  of  the  site  to  0.5  miles 
to  the  south.  Model  studies  indicates 
that  it  is  unlikely  that  any  significant 
amount  of  disposed  material  would  be 
transported  as  far  as  these  sites  from  the 
disposal  area. 

4.  Types  an  J  Quantities  of  Wastes 
Proposed  To  Be  Disposed  of.  and 
Proposed  Methods  of  Release.  Including 
Methods  of  Packing  the  Waste,  if  Any 
(40  CFR  228(a)(4)) 

It  is  anticipated  that  the  site  will  be 
used  primarily  for  disposal  of 
maintenance  material  from  the  Fort 
Pierce  Harbor  entrance  channel  and 
turning  basin.  Sediments  of  the  entrance 
channel  are  predominantly  sand,  while 
those  of  the  turning  basin  are  finer 
sands,  shell  and  silt.  Anmial  volumes 
have  averaged  21,000  cuCic  yards. 
Annual  volumes  are  expttted  to 
increase  to  a  maximum  of 
approximately  117,000  cy.^ch 
disposal  plan  must  be  evaluated  on  a 
case-by-case  basis  to  ensure  that  ocean 
disposal  is  the  best  alternative  and  that 
the  material  meets  the  Ocean  Dumping 
Criteria  in  40  CFR  part  227. 

5.  Feasibility  of  Sur\'eillance  and 
Monitoring  (40  CFR  228.6(a)(5)) 

The  geographic  and  physical  setting 
of  the  candidate  site  poses  no  special 
problems  for  monitoring  or  sur\eillance. 
Water  depth  at  the  site  is  amenable  to 
diver  collection  or  surface  sampling  and 
does  not  require  use  of  a  large, 
specialized  surface  vessel.  The  areal 
extent  of  the  site  allows  use  of  towed 
trawls  for  bottom  and  water  column 
sampling.  Baseline  data  collecied  at  the 
site  can  serve  as  reference  information 
for  future  monitoring  and  aid  in 
assessing  possible  perturbations 
resulting  from  disposal  at  the  site.  A 
detailed  Site  Management  and 
Monitoring  Plan  (SM>/ff')  was  developed 
for  the  Fort  Pierce  ODMDS.  A  copy  of 
the  SMMP  can  be  found  in  the  EIS.  This 
plan  establishes  a  sequence  of 
monitoring  surveys  to  be  undertaken  to 
determine  any  impacts  resulting  from 
disposal  activities.  These  surveys  can 
include  bathymetry,  sediment  tracking, 
benthic  faunal  analyses,  video  and  side 
scan  sonar  suneys. 
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6.  Dispersal.  Horizontal  Transport  and 
Vertical  Mixing  Characteristics  of  the 
Area  Including  Prex'ailing  Current 
Direction  and  Velocity,  if  Any  (40  CFR 

228.6(al(6)) 

Currents  in  the  area  are  mainly  wind 
driven.  Net  current  flow  is  alongshore 
with  the  direction  of  movement  related 
to  season.  In  1989.  the  Army  Corps  of 
Engineers  Waterways  Experiment 
Station  (WES)  performed  a  technical 
study  of  the  Gulf  Stream  meanders, 
spin-off  eddies  and  prevailing  tides  and 
currents  off  the  east  coast  of  Florida 
with  respect  to  the  potential  for 
contamination  of  nearshore  amenities 
by  dredged  material  placed  in  the  Fort 
Fierce  ODMDS.  A  numerical  modeling 
approach  was  used  for  estimating  both 
short-term  and  long-term  rate  of  dredged 
material  dispersal  at  the  ODMDS.  The 
modeling  of  the  short-term  dumping 
operation  was  f)erformed  using  the 
disposal  from  an  Instantaneous  Dump 
(DIFID)  model.  Long-term  simulations 
were  conducted  to  determine  whether 
non-storm  related  currents  are  capable 
of  transporting  sediments  outside  of  the 
ODMDS  over  long  periods  of  time.  The 
effects  of  storm  erosion  were  separately 
modeled  by  simulating  the  passage  of  a 
storm  surge  over  the  site.  Current 
velocities  used  were  estimated.  The 
results  of  the  study  indicate  that  the 
Fort  Pierce  ODMDS  poses  no  threat  to 
reef  areas. 

7.  Existence  and  Effects  of  Current  and 
Previous  Discharges  and  Dumping  in 
the  Area  (Including  Cumulative  Effects) 
(40  CFF  228.6(a)(7)) 

SDredged  materials  have  been  disposed 
at  the  Fort  Pierce  Harbor  interim 
ODMDS  since  1949.  An  environmental 
survey  of  the  Fort  Pierce  Harbor 
ODMDS  was  conducted  in  December 
1985.  This  sur\'ey  detected  no 
consistent  differences  in  water  quality, 
sediment  quality,  or  sediment 
composition  between  the  ODMDS  and 
nearby  areas.  Potential  disposal-induced 
changes  in  benthic  macro-invertebrate 
community  structure  were  localized 
within  the  ODMDS  and  did  not  extend 
beyond  ODMDS  boundaries.  Prior 
disposals  at  the  ODMDS  have  resulted 
in  minor  localized  changes  in  the 
community  structure  of  the  area. 
Deposit  feeding  macroinfauna  are 
dominant  at  the  disposal  site  while 
suspension  feeding  macroinfauna  are 
dominant  in  the  surrounding  area.  This 
may  be  due  to  higher  organic  content  in 
the  discharged  materials.  If  this  is  the 
case,  it  would  be  an  indication  of  the 
high  level  of  stability  of  the  discharged 
materials  since  the  last  disposal  took 
place  in  May  1983.  There  are  no 


differences  in  the  abundance  or 
diversity  of  the  meiofauna  of  the 
disposal  area,  although 
nematode:harpacticoid  ratios  are  highest 
within  the  disposal  area,  which  may  be 
a  further  indication  of  the  higher 
organic  content  of  the  discharged 
materials.  No  differences  in  epibenthic 
invertebrate,  fish,  or  plankton 
populations  are  evident.  It  is  expected 
that  any  further  discharge  at  the  site 
would  not  significantly  change  these 
conditions. 

8.  Interference  With  Shipping,  Fishing. 
Recreation,  Mineral  Extraction, 
Desalination.  Fish  and  Shellfish 
Culture.  Areas  of  Special  Scientific 
Importance  and  Other  Legitimate  Uses 
of  the  Ocean  (40  CFR  228.6(a)(8)) 

The  Fort  Pierce  Harbor  ODMDS  is 
located  about  2.5  nmi  outside  the 
seaward  extent  of  the  Fort  Pierce  Inlet 
entrance  channel.  Use  of  this  site  to  date 
has  not  interfered  with  shipping  and 
continued  intermittent  use  of  the  site 
should  not  disrupt  either  commercial 
shipping  or  recreational  boating. 

Most  commercial  and  recreational 
Hshing  activity  is  concentrated  in 
inshore  and  nearshore  waters  or  at 
offshore  natural  or  artificial  reefs.  The 
nearest  natural  reef  is  located  1.3  nmi 
east  of  the  disposal  site  (Florida  Sea 
Grant,  1979).  Because  of  the  north-.south 
orientation  of  the  prevailing  currents,  no 
adverse  impacts  to  this  reef  area  have 
occurred  from  dredged  material  disposal 
operations.  An  artificial  reef  area  has 
recently  beenestablished  approximately 
1.5  nmi  southeast  of  the  ODMDS. 

No  mineral  extraction,  desalination, 
or  mariculture  activities  occur  in  the 
immediate  area.  Recreational  and 
scientific  resources  are  extensive 
throughout  the  area  but  are  not 
geographically  limited  to  the  disposal 
site  or  nearby  waters. 

9.  The  Existing  Water  Quality  and 
Ecology  of  the  Site  as  Determined  by 
Available  Data  or  by  Trend  Assessment 
or  Baseline  Surveys  (40  CFR  228.6(a)(9)) 

Water  quality  at  the  ODMDS  is 
variable  and  influenced  both  by 
discharges  from  inshore  estuarine 
systems  and  by  periodic  oceanic 
intrusions.  Fstuarine  discharges  are 
greatest  during  the  wet  season,  from  late 
summer  to  early  fall,  and  may  deliver 
both  nutrients  and  anthropogenic 
contaminants  to  coastal  waters. 
Nutrients  may  also  be  introduced  to 
shelf  waters  by  upwellings  (Worth  and 
Hollinger,  1977).  Surface  and  bottom 
waters  sampled  in  the  ODMDS  vicinity 
in  December  1985  did  not  contain 
measurable  concentrations  of  selected 


trace  metals,  pesticides,  hydrocarbons, 
or  PCBs. 

Benthic  communities  in  the  ODMDS 
vicinity  have  been'described  from  a 
survey  conducted  in  December  1985 
and  1992.  Nematodes,  copepoda 
crustaceans,  and  larval  polychaetes  are 
the  most  abundant  representatives  of  the 
meifaunal  community.  The  area's 
diverse  benthic  macroinvertebrate  fauna 
are  dominated  by  carnivorous 
polychaete  worms  of  the  family 
Syllidae.  Other  abundant  macroinfadnal 
groups  included  nematodes,  oligochaete 
worms,  molluscs,  amphipod  crustaceans 
and  turbellarians. 

Epibenthic  invertebrates 
characteristics  of  the  disposal  site 
vicinity  include  the  crabs  Portunus 
gibbesi  and  Portunus  spinimanus,  the 
shrimp,  Trachypenaeus  constrictus,  the 
sea  urchin.  Lytechinus  variegatus. 
starfish  and  brittle  stars  (Camp  el  al. 
1977). 

The  demersal  fish  fauna  of  the  area 
are  not  abundant  (Futch  and  Dwinell, 
1977).  Fish  characteristic  of  the  sandy 
offshore  ODMDS  environment  include 
leopard  sea  robin  (Prionotus  scitulus), 
sand  perch  [Diplectrum  formosum],  and    ^ 
lizardfish  [Synodus  foetens). 

10.  Potentiality  for  the  Development  or 
Recruitment  of  Nuisance  Species  in  the 
Disposal  Site  (40  CFR  228.6(a)(10)) 

The  Fort  Pierce  Harbor  ODMDS  has 
been  utilized  since  1949.  To  date,  no 
nuisance  species  have  bee.i  reported 
from  the  interim  ODMDS  or  nearby 
previously  utilized  disposal  sites.  The 
potential  for  the  development  or 
recruitment  of  nuisance  species  at  this 
site  is  considered  quite  low.  A 
December  1985  survey  of  the  ODMDS 
vicinity  yielded  no  evidence  of 
undesirable  organisms. 

11.  Existence  at  or  in  Close  Proximity  to 
the  Site  of  Any  Significant  Nataral  or 
Cultural  Features  of  Historical 
Importance  (40  CFR  228.6(a)(ll)) 

It  is  unlikely  that  significant  natural 
or  cultural  features  of  historical 
importance  exist  at  the  disposal  site.  In 
the  unlikely  event  that  historical 
features  are  present  on  site,  they  will 
have  been  covered  with  sand  and  would 
be  further  covered  by  continued 
disposal  operations. 

E.  Site  Management 

Site  management  of  the  Fort  Pierce 
ODMDS  is  the  responsibility  of  EPA  as 
well  as  the  COE.  The  COE  issues 
permits  to  private  applicants  for  ocean 
disposal;  however,  EPA/Region  IV 
assumes  overall  responsibility  for  site 
management. 
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A  Site  Management  and  Monitoring 
Plan  (SMMP)  was  developed  as  a  part  of 
the  process  of  completing  the  EIS.  This 
plan  will  be  revised  and  maintained  as 
a  living  document  by  a  Site  Monitoring 
and  Management  Team  consisting  of 
representatives  of  EPA,  COE,  other 
federal  agencies,  and  state  agencies. 
This  plan  provides  a  framework  for  both 
site  management  and  for  the  monitoring 
of  effects  of  disposal  activities.  Site 
management  may  include  strategically 
locating  and/or  orienting  dredged 
material  within  the  site  boundaries 
relative  to  predominant  current 
patterns.  Monitoring  could  involve 
sediment  mapping  of  disposed  material 
to  determine  any  movement  of  material 
off  of  the  site.  Determination  of  the 
significance  of  any  biological  impacts  of 
dredged  material  outside  the  ODMDS 
boundaries  would  then  be  appropriate. 
The  SMMP  can  be  found  in  Appendix 
D  of  the  EIS. 

F.  Action 

The  EIS  concludes  that  the  site  may 
appropriately  by  designated  for  use.  The 
site  is  compatible  with  the  general 
criteria  used  for  site  evaluation. 

The  designation  of  the  Fort  Pierce  site 
as  an  EPA-approved  ODMDS  is  being 
published  as  final  Rulemaking.  Overall 
management  of  this  site  is  the 
responsibility  of  the  Regional 
Administrator  of  EPA/Region  IV. 

It  should  be  emphasized  that,  if  an 
ODMDS  is  designated,  such  a  site 
designation  does  not  constitute  EPA's 
approval  of  actual  disposal  of  material 
at  sea.  Before  ocean  dumping  of  dredged 
material  at  the  site  may  commence,  the 
COE  must  evaluate  a  permit  application 
according  to  EPA's  Ocean  Dumping 
Criteria.  EPA  reviews  and  has  the  right 
to  disapprove  the  actual  dumping  if  it 
determines  that  environmental  concerns 
under  the  Act  have  not  been  met. 

The  Fort  Pierce  ODMDS  is  not 
restricted  to  disposal  use  by  Federal 
Projects;  private  applicants  may  also 
dispose  suitable  dredged  material  at  the 
ODMDS  once  relevant  regulations  have 
been  satisfied.  This  site  is  restricted, 
however,  to  suitable  dredged  material 
from  the  Fort  Pierce  Harbor,  Florida 
vicinity. 

G.  Regulatory  Assessments 

Under  the  Regulatory  Flexibility  Act. 
EPA  is  required  to  perform  a  Regulatory 
Flexibility  Analysis  for  all  rules  that 
may  have  a  significant  impact  on  a 
substantial  number  of  small  entities. 
EPA  has  determined  that  this  action  will 
not  have  a  significant  impact  on  small 
entities  since  the  designation  will  only 
have  the  effect  of  providing  a  disposal 
option  for  dredged  material. 


Consequently,  this  Rule  does  not 
necessitate  preparation  of  a  Regulatory 
Flexibility  Analysis. 

Under  Executive  Order  12291,  EPA 
must  judge  whether  a  regulation  is 
"major"  and  therefore  subject  to  the 
requirement  of  a  Regulator'  Impact 
Analysis.  This  action  will  lot  result  in 
an  annual  effect  on  the  economy  of  $100 
million  or  more  or  cause  any  of  the 
other  effects  which  would  result  in  its 
being  classified  by  the  Executive  Order 
as  a  "major"  rule.  Consequently,  this 
Rule  does  not  necessitate  preparation  of 
a  Regulatory  Impact  Analysis. 

This  Rule  does  not  contain  any 
information  collection  requirements 
subject  to  Office  Managemr  nt  and 
Budget  review  under  the  Paperwork 
Reduction  Act  of  1980.  44  U.S.C.  3501 
et  seq. 

List  of  Subiects  in  40  CFR  Part  228 

Water  pollution  control. 
Dated;  July  30, 1993. 
Approved  by: 
Patrick  M.  Tobin. 

Acting  Regional  Administrator 

In  consideration  of  the  foregoing, 
subchapter  H  of  chapter  I  o"title  40  is 
amended  as  set  forth  below. 

PART  228— {AMENDED] 

1.  The  authority  citation  "or  part  228 
continues  to  read  as  follows: 

Authority:  33  U.S.C.  1412  ard  1418. 

2.  Section  228.12  is  amerded  by 
removing  from  paragraph  (8)(3)  the 
dredged  material  disposal  site  "Fort 
Pierce  Harbor"  and  adding  paragraph 
(b)(93)  to  read  as  follows: 

§228.12    Delegation  of  manaijement 
authority  tor  ocean  dumping  rites. 

*         •        •        •        • 

(b)  •  •  * 

(93)  Fort  Pierce  Harbor  Fort  Pierce. 
Florida;  Ocean  Dredged  Material  Disposal 
Site Region  IV. 

LiOcation: 
27''28'30"N 
27*28'30"N 
27<'27'30"N 
27''27'30"N 


80''12'33"W; 
80''11'27"W: 
80'>ii'27"W;  and 
80''12'33"W. 


Size:  1  square  nautical  nailes. 

Depth:  Average  range  40  to  54  feet. 

Primary  use:  Dredged  material. 

Period  of  use:  Continuing  use. 

Restrictions:  Disposal  shall  be  limited  to 
suitable  dredged  material  from  the  greater 
Fort  Pierce,  Florida  vicinity.  All  dredged 
material  consisting  of  greater  than  10%  fine 
grained  material  (grain  size  of  less  than 
0.074mm)  by  weight  shall  be  lim.ited  to  that 
part  of  the  site  east  of  80"12'00"VV  and  south 
of  27''27'20"N. 
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FEDERAL  COMMUNICATIONS 
COMMISSION 

47  CFR  Parts  21,  22,  and  94 
[FT  Docket  No.  92-9;  FCC  93-351] 

Redevelopment  of  Spectrum  To 
Encourage  Innovation  in  the  Use  of 
New  Telecommunications 
Technologies 

AGENCY:  Federal  Communications 
Commission. 

ACTION:  Final  rule. 

SUMMARY:  By  this  Report  and  Order  the 
Commission  adopts  Rules  to  complete  a 
regulatory  framework  for  relocating 
fixed  microwave  operations  where 
necessary  to  implement  services  using 
emerging  technologies  in  the  2  GHz 
bands.  This  action  is  necessary  to 
provide  2  GHz  spectrum  for  future 
wireless  communications  services  while 
preventing  disruption  to  incumbent  2 
GHz  fixed  microwave  licensees.  This 
action  facilitates  future  authorizations  of 
a  broad  range  of  new  wireless 
communications  services  that  employ 
emerging  technologies. 
EFFECTIVE  DATE:  October  4.  1993. 
FOR  FURTHER  INFORMATION  CONTACT: 
Fred  Lee  Thomas,  Office  of  Engineering 
and  Technology,  (202)  653-6204. 
SUPPLEMENTARY  INFORMATION:  This  is  a 
summary  of  the  Commission's  Third 
Report  and  Order  and  Memorandum 
Opinion  and  Order  adopted  July  15, 
1993.  and  released  August  13,  1993.  A 
summary  of  the  F"urther  Notice  of 
Proposed  Rule  Making  initiating  this 
proceeding  and  the  First  Report  and 
Order  being  reconsidered  may  be  found 
at  57  FR  49020  (October  29,  1992).  This 
action  will  not  add  to  or  decrease  the 
public  reporting  burden.  The  full  text  of 
this  Commission  decision  is  available 
for  inspection  and  copying  during 
regular  business  hours  in  the  FCC 
Reference  Center  (room  239),  1919  M 
Street,  NW.,  Washington,  DC.  The 
complete  text  of  this  decision  also  may 
be  purchased  from  the  Commission's 
duplication  contractor.  International 
Transcription  Service,  (202)  857-3800, 
2100 M  Street.  NW.,  Washington,  DC 
20037. 

Summary  of  Third  Report  and  Order 
and  Memorandum  Opinion  and  Order 

1.  The  Third  Report  and  Order  (Order) 
adopts  rules  that  provide  for  the  fair  and 
equitable  sharing  of  2  GHz  spectrum  by 
new  services  and  the  existing  fixed 
microwave  services  that  currently  use 
these  frequencies,  and  for  the  relocation 
of  existing  2  GHz  facilities  to  other 
spectrum  where  necessary.  The  plan 
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provides  licensees  of  services  using 
emerging  technologies  with  access  to  2 
GHz  frequencies  in  a  reasonable 
timefrai  le,  and  at  the  same  time 
preventt.  disruption  to  e.xisting  2  GHz 
operations  and  minimizes  the  economic 
impact  on  the  existing  licensees. 

2.  The  Order  adopts  separate 
relocation  policies  for  frequencies  to  be 
used  by  licensed  emerging  technology 
services  and  those  to  be  used  for 
unlicensed  devices.  For  licensed 
services  a  fixed  two  year  period  is 
established,  commencing  with  the 
Commission's  acceptance  of 
applications  for  services  that  use  new 
technologies.  During  this  period 
negotiations  over  the  terms  of  relocation 
are  encouraged  but  not  required.  After 
this  fixed  period  expires,  an  emerging 
technology  licensee  may  initiate  a  one 
year  period  for  mandatory  negotiations 

'  between  the  fixed  microwave  licensee 
and  the  emerging  technology  licensee. 
For  unlicensed  devices  a  single  one  year 
mandatory  negotiation  period  is 
adopted  that  will  commence  with  the 
initiation  of  negotiations  by 
manufacturers  of  unlicensed  devices  or 
their  representatives.  For  both  licensed 
services  and  unlicensed  devices,  after 
expiration  of  the  mandatory  negotiation 
period,  involuntary  relocation  of  the 
fixed  microwave  facilities  may  be 
sought  if  agreement  is  not  reached  by 
the  parties.  In  all  instances  of 
involuntary  relocation  the  emerging 
technology  provider  will  be  required  to 
pay  all  costs  associated  with  the 
relocation. 

3.  The  Order  authorizes  the  grant  of 
tax  certificates  to  incumbent  fixed 
microwave  licensees  for  any  sale  or 
exchange  of  property  in  connection  with 
voluntary  agreements  for  relocation 
concluded  during  the  fixed  two  year 
voluntaiy  negotiation  period. 

4.  Witn  regard  to  resolving  disputes 
resulting  from  relocation  negotiations, 
the  Commission  concluded  that  such 
disputes  can  be  resolved  best  through 
individual  mediation  and  arbitration 
efforts  rather  than  Commission 
adjudication.  This  approach  is 
consistent  with  the  Commission's 
commitment  to  use  alternative  dispute 
resolution  (ADR)  techniques  to  expedite 
and  improve  its  administrative 
processes  whenever  feasible,  (See  Use  of 
Alternative  Dispute  Resolution 
Procedures  in  Commission  Proceedings 
and  Proceedings  in  which  the 
Commission  is  a  Party,  6  FCC  Red  5669 
(1991)).  However,  if  negotiations  are 
unsuccessful  during  the  periods  defined 
above,  the  parties  may  refer  the  matter 
to  the  Commission  for  resolution.  In 
resolving  disputes,  the  Commission  will 
take  the  action  it  deems  appropriate. 


either  on  the  license  of  the  incumbent 
or  the  authority  of  the  emerging 
technology  provider. 

5.  The  Memorandum  Opinion  and 
Order  addresses  four  petitions  for 
clarification  or  reconsideration  of  its 
decisions  in  the  First  Report  and  Order 
in  this  proceeding,  including  the 
definition  of  public  safety  licensees.  The 
public  safety  facilities  exempt  from 
mandatory  relocation  are  defined  as 
those  part  94  facilities  currently 
licensed  on  a  primary  basis  under 

§  90.19  Police  Radio  Service;  §  90.21 
Fire  Radio  Service;  §  90.27  Emergency 
Medical  Radio  Service;  and  subpart  C  of 
part  90.  Special  Emergency  Radio 
Services,  of  which  the  majority  of 
communications  carried  are  directly 
used  for  police,  fire,  or  emergency 
medical  services  operations  involving 
safety  of  life  and  property.  As  an 
additional  safeguard,  current  licensees 
of  other  part  94  facilities  licensed  on  a 
primary  basis  under  the  eligibility 
requirements  of  part  90  subparts  B  and 
C  may  request  similar  treatment  upon 
demonstrating  that  the  majority  of  the  ^ 
communications  carried  on  those 
facilities  are  used  for  operations 
involving  safety  of  life  and  property. 

6.  Regulatory  Flexibility  Analysis. 
Pursuant  to  5  U.S.C.  603.  an  initial 
Regulatory  Flexibility  Analysis  was 
incorporated  in  the  First  Report  and 
Order  and  Third  Notice  of  Proposed 
Rule  Making  (First  R&O/Third  Notice.) 
supra.  Written  comments  on  the 
proposals  in  the  First  R&O/Third 
Notice,  including  the  Regulatory 
Flexibility  Analysis,  were  requested. 

A.  Need  for  and  Objective  of  Rules. 
Our  objective  is  to  provide  spectrum  for 
the  development  and  implementation  of 
new  innovative  technologies  and 
services,  while  preventing  disruption  to 
current  users  of  that  spectrum. 
Providing  spectrum  for  emerging 
technologies  is  necessary  in  order  to 
bring  new  services  to  the  public  and  to 
foster  U.S.  competitiveness  in  the  global 
telecommunications  marketplace. 

B.  Issues  Raised  by  the  Public  in 
Response  to  the  Initial  Analysis.  Many 
parties  supported  reallocating  spectrum 
to  accommodate  emerging  technologies. 
Although  most  suggested  modifications 
to  specific  proposals  set  forth  in  the 
Third  Notice,  they  did  not  suggest 
modifications  specifically  to  the  initial 
regulatory  flexibility  analysis  with  the 
exception  of  the  U.S.  Small  Business 
Administration  (USSBA).'  USSBA. 
while  generally  supporting  the 


<  S«e  USSBA  at  S-7. 


Commission's  actions  in  this 
proceeding,  argues  that  the  Commission 
should  consider  requiring  the 
incumbents  to  pay  for  their  relocation  to 
other  bands  or  alternative  media 
because  many  of  the  potential  users  of 
the  2  GHz  spectrum  are  small 
businesses  who  lack  the  substantial 
capital  needed  to  move  the  incumbents. 
It  claims  this  will  delay  or  inhibit  the 
development  of  emerging  technologies. 
Further,  it  argues  that  most  of  the 
incumbents  are  large  business  that 
recoup  their  cost  through  rate  regulation 
and,  therefore,  they  would  not  suffer  as 
their  increased  cost  due  to  relocation 
would  be  absorbed,  for  the  most  part,  by 
their  customers.  USSBA  also  suggests 
that  tax  certificates  or  deferred  payment 
schedules  should  be  considered  as  an 
alternative  to  reduce  the  substantial 
costs  faced  by  small  businesses  in 
developing  emerging 
telecommunications  technologies. 
We  are  cognizant  that  the  cost  to 
relocate  the  incumbent  facilities  is 
substantial  and  will  to  some  degree 
impede  both  large  and  small  businesses" 
ability  to  develop  emerging 
technologies.  However,  as  stated  above, 
the  2  GHz  fixed  microwave  bands 
support  a  number  of  industries  that 
provide  vital  services  to  the  public; 
therefore,  we  are  committed  to  ensuring 
that  the  incumbents'  services  are  not 
disrupted  and  that  the  economic  impact 
of  this  proceeding  on  the  incumbents  is 
minimized.  Further,  we  must  take  into 
consideration  that  not  all  of  the 
incumbent  licensees  are  big  business, 
particularly  in  the  bands  above  2  GHz, 
and  that  many  of  the  licensees  are  local 
government  entities  that  are  not  funded 
through  rate  regulation. 

We  believe  that  tax  certificates  would 
further  our  policy  of  encouraging 
voluntary  agreements  to  relocate  fixed 
microwave  facilities  to  other  bands  or 
other  media  during  the  initial  two  year 
period.  Tax  certificates  would  remove 
the  possibility  of  any  financial 
disincentive  to  relocate  in  instances  that 
a  2  GHz  fixed  user  may  be  deemed  to 
have  received  a  capital  gain  under  the 
tax  laws  due  to  new  facilities  acquired 
to  implement  the  relocation.  In 
Telocator.  the  Commission  broadly 
interpreted  its  authority  to  issue  tax 
certificates,  as  defined  in  section  1071 
of  the  IRS  Code,  to  include  services 
other  than  a  radio  broadcasting  station 
in  order  to  further  the  Conunission's 
pro-competitive  policies.  As  with  our 
tax  certificate  policy  to  cover  certain 
cellular  radio  transactions  set  forth  in 
Telocator.  we  find  it  in  the  public 
interest  to  authorize  grant  of  tax 
certificates  to  incumbent  fixed 
microwave  operators  during  the  initial 
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two  year  period  to  facilitate  voluntary 
agreements  efl'ectuating  our  policy  of 
providing  2  GHz  spectrum  for  emerging 
technology  providers.  Accordingly,  we 
are  authorizing  the  grant  of  tax 
certificates  for  any  sale  or  exchange  of 
property  in  connection  with  voluntary 
agreements  for  the  relocation  of  fixed 
microwave  facilities  during  the  two  year 
period. 

C.  Any  Significant  Alternative 
Minimizing  Impact  on  Small  Entities 
and  Consistent  With  Stated  Objectives. 
We  have  reduced  burdens  wherever 
possible.  The  regulatory  burdens  we 
have  retained  are  necessary  in  order  to 
ensure  that  the  public  receives  the 
benefits  of  innovative  new  services  in  a 
prompt  and  efficient  manner.  We  will 
continue  to  examine  alternatives  in  the 
future  with  the  objectives  of  eliminating 
unnecessary  regulations  and  minimizing 
any  significant  economic  impact  on 
small  entities. 

7.  Accordingly,  it  is  ordered.  That  the 
petitions  for  clarification  or 
reconsideration  filed  by  American 
Public  Power  Association,  Apple 
Computer,  Inc.,  Pacific  Telesis  Group, 
and  the  Utilities  Telecommunications 
Council  are  granted  to  the  degree  stated 
above  and  are  denied  in  all  other 
respects. 

8.  Further,  it  is  ordered,  That  parts  21, 
22,  and  94  of  the  Commission's  rules 
and  regulations  are  amended  as 
specified  below,  effective  30  days  after 
publication  in  the  Federal  Register. 
This  action  is  taken  pursuant  to  sections 
4(i),  7(a),  303(c),  303(g),  and  303(r).  of 
the  Communications  Act  of  1934,  as 
amended,  47  U.S.C.  154(i),  157(a), 
303(c),  303(g),  and  303(r). 

9.  It  is  further  ordered.  That  this 
proceeding  is  terminated. 

List  of  Subjects  in  47  CFR  Parts  21,  22 
and  94 

Radio. 

Amendatory  Text 

I.  Part  21  of  chapter  I  of  title  47  of  the 
Code  of  Federal  Regulations  is  amended 
to  read  as  follows: 

PART  21— DOMESTIC  PUBUC  FIXED 
RADIO  SERVICES 

1.  The  authority  citation  for  part  21 
continues  to  read  as  follows: 

Authority:  Sees.  1.  2.  4,  201-205,  208,  215. 
218.  303,  307,  313,  314,  403,  404,  410,  602; 
48  Stat,  as  amended,  1064, 1066, 1070-1073, 
1076. 1077,  1080, 1082, 1083, 1087, 1094, 
1098, 1102;  47  U.S.C.  151, 154,  201-205,  208, 
215,  218,  303,  307,  313,  314,  403,  404,  602; 
47  U.S.C  552. 

2.  Section  21.50  is  revised  to  read  as 
follows: 


§21.50    Transition  of  tt>e  2.11-2.13  and 
2.16-2.18  GHz  bands  from  Domestic  Put>llc 
Fixed  Radio  Services  to  emerging 
technologies. 

(a)  Licensees  proposing  to  implement 
services  using  emerging  technologies 
may  negotiate  with  Domestic  Public 
Fixed  Radio  licensees  in  these  bands  for 
the  purpose  of  agreeing  to  terms  under 
which  the  existing  licensees  would 
relocate  their  operations  to  other  fixed 
microwave  bands  or  other  media,  or 
alternatively,  to  accept  a  sharing 
arrangement  with  the  emerging 
technology  licensee  that  may  result  in 
an  otherwise  impermissible  level  of 
interference  to  the  existing  licensee's 
operations. 

(b)  Domestic  Public  Fixed  Radio 
licensees  in  bands  allocated  for  licensed 
emerging  technology  services  will 
maintain  primary  status  in  these  bands 
until  two  years  after  the  Commission 
commences  acceptance  of  applications 
for  an  emerging  technology  services, 
and  until  one  year  after  an  emerging 
technology  service  licensee  initiates 
negotiations  for  relocation  of  the  fixed 
microwave  licensee's  operations  or,  in 
bands  allocated  for  unlicensed  emerging 
technology  services,  until  one  year  after 
an  emerging  technology  unlicensed 
equipment  supplier  or  representative 
initiates  negotiations  for  relocation  of 
the  fixed  microwave  licensee's 
operations. 

(c)  The  Commission  will  amend  the 
operating  license  of  the  fixed  microwave 
operator  to  secondary  status  only  if  the 
following  requirements  are  met: 

(1)  The  service  applicant,  provider, 
licensee,  or  representative  using  an 
emerging  technology  guarantees 
payment  of  all  relocation  costs, 
including  all  engineering,  equipment, 
site  and  FCC  fees,  as  well  as  any 
reasonable,  additional  costs  that  the 
relocated  fixed  microwave  licensee 
might  incur  as  a  result  of  operation  in 
another  fixed  microwave  band  or 
migration  to  another  medium: 

(2)  The  emerging  technology  service 
entity  completes  all  activities  necessary 
for  implementing  the  replacement 
facilities,  including  engineering  and 
cost  analysis  of  the  relocation  procedure 
and,  if  radio  facilities  are  used, 
identifying  and  obtaining,  on  the 
incumbents'  behalf,  new  microwave 
frequencies  and  firequency  coordination; 
and 

(3)  The'emerging  technology  service 
entity  builds  the  replacement  system 
and  tests  it  for  comparability  with  the 
existing  2  GHz  system. 

(d)  Tne  2  GHz  microwave  licensee  is 
not  required  to  relocate  until  the 
alternative  facilities  are  available  to  it 
for  a  reasonable  time  to  make 


adjustments,  determine  comparability, 
and  ensure  a  seamless  handoff. 

(e)  If  within  one  year  after  the 
relocation  to  new  facilities  the  2  GHz 
microwave  licensee  demonstrates  that 
the  new  facilities  are  not  comparable  to 
the  former  facilities,  the  emerging 
technology  service  entity  must  remedy 
the  defects  or  pay  to  relocate  the 
microwave  licensee  back  to  its  former  or 
equivalent  2  GHz  ftequencies. 

II.  Part  22  of  chapter  I  of  title  47  of 
the  Code  of  Federal  Regulations  is 
amended  to  read  as  follows: 

PART  22— PUBLIC  MOBILE  SERVICE 

1.  The  authority  citation  for  part  22 
continues  to  read  as  follows: 

Authority:  47  U.S.C.  154.  303,  unless 
otherwise  noted. 

2.  Section  22.50  is  revised  to  read  as 
follows: 

§22.50  Transition  of  ttie  2.11-2.13  and 
2.16-2.18  GHz  t>ands  from  Put>lic  Mobile 
Service  to  emerging  tecttnologies. 

(a)  Licensees  proposing  to  implement 
services  using  emerging  technologies 
may  negotiate  with  Public  Mobile 
Service  licensees  in  this  band  for  the 
purpose  of  agreeing  to  terms  under 
which  the  existing  licensees  would 
relocate  their  operations  to  other  fixed 
microwave  bands  or  other  media,  or 
alternatively,  to  accept  a  sharing 
arrangement  with  the  emerging 
technology  licensee  that  may  result  in 
an  otherwise  impermissible  level  of 
interference  to  the  existing  licensee's 
operations. 

(b)  Public  Mobile  Service  licensees  in 
bands  allocated  for  licensed  emerging 
technology  services  will  maintain 
primary  status  in  these  bands  until  two 
years  after  the  Commission  commences 
acceptance  of  applications  for  an 
emerging  technology  services,  and  until 
one  year  after  an  emerging  technology 
service  licensee  initiates  negotiations  for 
relocation  of  the  fixed  microwave 
licensee's  operations  or,  in  bands 
allocated  for  unlicensed  emerging 
technology  service,  until  one  year  after 
an  emerging  technology  unlicensed 
equipment  supplier  or  representative 
initiates  negotiations  for  relocation  of 
the  fixed  microwave  licensee's 
operations. 

(c)  The  Commission  will  amend  the 
operating  license  of  the  fixed  microwave 
operator  to  secondary  status  only  if  the 
following  requirements  are  met: 

(1)  The  service  applicant,  provider, 
licensee,  or  representative  using  an 
emerging  technology  guarantees 
payment  of  all  relocation  costs, 
including  all  engineering,  equipment, 
site  and  FCC  fees,  as  well  as  any 
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reasonable,  additional  costs  that  the 
relocated  fixed  microwave  licensee 
might  incur  as  a  result  of  operation  in 
another  fixed  microwave  band  or 
migration  to  another  medium; 

(2)  The  emerging  technology  service 
entity  completes  all  activities  necessary 
for  implementing  the  replacement 
facilities,  including  engineering  and 
cost  analysis  of  the  relocation  procedure 
and,  if  radio  facilities  are  used, 
identifying  and  obtaining,  on  the 
incumbents'  behalf,  new  microwave 
frequencies  and  frequency  coordination; 
and 

(3)  The^emerging  technology  service 
entity  builds  the  replacement  system 
and  tests  it  for  comparability  with  the 
existing  2  GHz  system. 

(d)  The  2  GHz  microwave  licensee  is 
not  required  to  relocate  until  the 
alternative  facilities  are  available  to  it 
for  a  reasonable  time  to  make 
adjustments,  determine  comparability, 
and  ensure  a  seamless  handoff. 

(e)  If  within  one  year  after  the 
relocation  to  new  facilities  the  2  GHz 
microwave  licensee  demonstrates  that 
the  new  facilities  are  not  comparable  to 
the  former  facilities,  the  emerging 
technology  service  entity  must  remedy 
the  defects  or  pay  to  relocate  the 
microwave  licensee  back  to  its  former  or 
equivalent  2  GHz  frequencies. 

III.  Part  94  of  chapter  I  of  title  47  of 
the  Code  of  Federal  Regulations  is 
amended  to  read  as  follows: 

PART  9-i— PRIVATE  OPERATIONAL- 
FIXED  MICROWAVE  SERVICE 

1.  The  authority  citation  for  part  94 
continues  to  read  as  follows: 

Authority:  Sees.  4,  303.  48  Stat.,  as 
amended,  1066.  1082;  47  U.S.C.  154,  303, 
unless  otherwise  noted. 

2.  Section  94.59  is  revised  to  read  as 
follows: 

§  94. 59    Transition  of  the  1 .85-1 .99,  2. 1 3- 
2.15,  and  2.1&-2.20  GHz  bands  from  Private 
Operatjonai-Fixed  Microwave  Service  to 
emerging  tachnoiogles. 

(a)  Licensees  proposing  to  implement 
services  using  emerging  technologies 
may  negotiate  with  Private  Ojjerational- 
Fixed  Microwave  Service  licensees  in 
these  bands  for  the  purpose  of  agreeing 
to  terms  under  wliich  the  existing 
licensees  would  relocate  their 
operations  to  other  fixed  microwave 
bands  or  other  media,  or  alternatively, 
to  accept  a  sharing  arrangement  with  the 
emerging  technology  licensee  that  may 
result  in  an  otherwise  impermissible 
level  of  interference  to  the  existing 
licensee's  operations. 

(b)  Private  Operational-Fixed 
Microwave  Service  licensees,  with  the 


exception  of  public  safety  facilities 
defined  in  paragraph  (f)  of  this  section 
who  will  be  exempt  from  any 
mandatory  relocation,  in  bands 
allocated  for  licensed  emerging 
technology  services  will  maintain 
primary  status  in  these  bands  until  two 
years  after  the  Commission  commences 
acceptance  of  applications  for  an 
emerging  technology  service,  and  until 
one  year  after  an  emerging  technology 
service  licensee  initiates  negotiations  for 
relocation  of  the  fixed  microwave 
licensee's  operations  or,  in  bands 
allocated  for  unlicensed  emerging 
technology  services,  until  one  year  after 
an  emerging  technology  unlicensed 
equipment  supplier  or  representative 
initiates  negotiations  for  relocation  of 
the  fixed  microwave  licensee's 
operations. 

(c)  The  Commission  will  amend  the 
operation  license  of  the  fixed 
microwave  operator  to  secondary  status 
only  if  the  following  requirements  are 
met: 

(1)  The  service  applicant,  provider, 
licensee,  or  representative  using  an 
emerging  technology  guarantees 
payment  of  all  relocation  costs, 
including  all  engineering,  equipment, 
site  and  FCC  fees,  as  well  as  any 
reasonable,  additional  costs  that  the 
relocated  fixed  microwave  licensee 
might  incur  as  a  result  of  operation  in 
another  fixed  microwave  band  or 
migration  to  another  medium; 

(2)  The  emerging  technology  servic-e 
entity  completes  all  activities  necessary 
for  implementing  the  replacement 
facilities,  including  engineering  and 
cost  analysis  of  the  relocation  procedure 
and,  if  radio  facilities  are  used, 
identifying  and  obtaining,  on  the 
incumbents'  behalf,  new  microwave 
frequencies  and  frequency  coordination; 
and 

(3)  The  emerging  technology  service 
entity  builds  the  replacement  system 
and  tests  it  for  comparability  with  the 
existing  2  GHz  system. 

(d)  Tne  2  GHz  microwave  licensee  is 
not  required  to  relocate  until  the 
alternative  facilities  are  available  to  it 
for  a  reasonable  time  to  make 
adjustments,  determine  comparability, 
and  ensure  a  seamless  handoff. 

(e)  If  within  one  year  after  the 
relocation  to  new  facilities  the  2  GHz 
microwave  licensee  demonstrates  that 
the  new  facilities  are  not  comparable  to 
the  former  facilities,  the  emerging 
technology  service  entity  must  remedy 
the  defects  or  pay  to  relocate  the 
microwave  licensee  back  to  its  former  or 
equivalent  2  GHz  fret^uencies. 

(0  Public  safety  facilities  are  not 
required  to  be  relocated,  provided  that 
the  majority  of  communications  carried 


on  those  facilities  are  used  for  police, 
fire,  or  emergency  medical  services 
operations  involving  safety  of  life  and 
property. 

The  facilities  within  this  exception  are 
those  part  94  facilities  currently 
licensed  on  a  primary  basis  under  the 
eligibility  requirements  of  §90.19  of  this 
chapter.  Police  Radio  Service;  §90.21  of 
this  chapter.  Fire  Radio  Service;  §  90.27 
of  this  chapter.  Emergency  Medical 
Radio  Service;  and  subpart  C  of  part  90 
of  this  chapter.  Special  Emergency 
Radio  Services.  As  an  additional 
safeguard,  current  licensees  of  other  part 
94  facilities  licensed  on  a  primary  basis 
under  the  eligibility  requirements  of 
part  90,  subparts  B  and  C  of  this 
chapter,  are  permitted  to  request  similar 
treatment  upon  demonstrating  that  the 
majority  of  the  communications  carried 
on  those  facilities  are  used  for 
operations  involving  safety  of  life  and 
property. 

Federal  Communications  Commission. 

William  F.  Caton, 

Acting  Secretary. 

|FR  Ekx:.  93-21353  Filed  9-1-93;  8:45  am) 
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47  CFR  Part  73 

[MM  Docket  No.  93-119;  RM-8215] 

Radio  Broadcasting  Services; 
Hali'imaile,  HI 

AGENCY:  Federal  Communications 

Commission. 

ACTION:  Final  rule. 

SUMMARY:  This  document  substitutes 
Channel  288C  for  Channel  288A  at 
Hali'imaile,  Hawafj,  and  modifies  the 
construction  permh  for  Station 
KPMW(FM)  to  specify  operation  on 
Channel  288C,  at  the  request  of  RC 
Broadcasting,  Inc.  See  58  FR  26947,  May 
6, 1993.  Channel  288C  can  be  allotted  to 
Hali'imaile,  Hawaii,  in  compliance  with 
the  Commission's  minimum  distance 
separation  requirements  with  a  site 
restriction  of  12.9  kilometers  (8  miles) 
southwest.  The  coordinates  for  Channel 
288C  at  Hali'imaile  are  North  Latitude 
20-49-24  and  West  Longitude  156-27- 
27.  With  this  action,  this  proceeding  is 
terminated. 

EFFECTIVE  DATE:  October  12, 1993. 
FOR  FURTHER  INFORMATION  CONTACT: 
Nancy  J.  Walls,  Mass  Media  Bureau. 
(202) 634-6530. 

SUPPLEMENTARY  INFORMATION:  This  is  3 
synopsis  of  the  Commission's  Report 
and  Order,  MM  Docket  No.  93-119. 
adopted  August  10, 1993,  and  released 
August  27. 1993.  The  full  text  of  this 
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Commission  decision  is  available  for 
ins[>ection  and  copying  during  nomal 
business  hours  in  the  FCC  Reference 
Center  (Room  239),  1919  M  Street,  NW., 
Washington,  DC  The  complete  text  of 
this  decision  may  also  be  purchased 
from  the  Commission's  copy 
contractors,  International  Transcription 
Service.  Inc.,  (202)  857-3800, 1919  M 
Street.  NW.,  room  246.  or  2100  M  Street, 
NW..  suite  140.  Washington.  DC  20037. 

List  of  Subjects  in  47  CFR  Pari  73 

Radio  broadcasting. 

PART  73— {AMENDED] 

1.  The  authority  citation  for  part  73 
continues  to  read  as  follows: 

Authority:  47  U.S.C  154.  303.- 

§73.202    [Amended] 

2.  Section  73.202(b).  the  Table  of  FM 
Allotments  under  Hawaii,  is  amended 
by  removing  Channel  288A  and  adding 
Channel  288C  at  Hali'imaile. 

Federal  Communications  Commission. 

Michael  C.  Ruger, 

Chief.  Allocations  Branch,  Policy  and  Rules 

Division,  Mass  Media  Bureau. 

|FR  Doc.  93-21313  Filed  9-1-93;  845  ami 
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47  CFR  Part  73 

[MM  Docket  No.  93-1 17,  RM-^14] 

Radio  Broadcasting  Services; 
Kahalu'u,  HI 

AGENCY:  Federal  Communications 

Commission. 

ACTION:  Final  rule. 

SUMMARY:  This  document  substitutes 
Channel  291C  for  Channel  291 A  at 
Kahalu'u,  Hawaii,  and  modifies  the 
license  for  Station  KLEO(FM)  to  specify 
operation  on  Channel  291C,  at  the 
request  of  Brewer  Broadcasting  Corp. 
See  58  FR  26947.  May  6.  1993.  Channel 
291C  can  be  allotted  to  Kahalu  in 
compliance  with  the  minimum  distance 
separation  requirements  of  the 
Commission's  Rules  with  a  site 
restriction  of  17.6  kilometers  (11  miles) 
north  of  the  community  at  coordinates 
19-44-30  and  155-57-23.  With  this 
action,  this  proceeding  is  terminated. 
EFFECTIVE  DATE:  October  12,  1993. 
FOR  FURTHER  INFORMATION  CONTACT: 
Nancy  J.  Walls,  Mass  Media  Bureau, 
(202) 634-6530. 

SUPPLEMENTARY  INFORMATION:  This  is  a 
synopsis  of  the  Commission's  Report 
and  Order.  MM  Docket  No.  93-117. 
adopted  August  10, 1993,  and  released 
August  27, 1993.  The  full  text  of  this 


Commi.ssion  decision  is  available  for 
inspection  and  copying  during  normal 
business  hours  in  the  FCC  Reference 
Center  (Room  239).  1919  M  Street.  NW.. 
Washington.  DC.  The  complete  text  of 
this  decision  may  also  be  purchased 
from  the  Commission's  copy 
contractors.  International  "Transcription 
Service.  Inc..  (202)  857-3800, 1919  M 
Street,  NW.,  room  246.  or  2100  M  Street, 
NW.,  suite  140.  Washington,  DC  20037. 

List  of  Subjects  in  47  CFR  Part  73 

Radio  broadcasting. 

PART  73— [AMENDED] 

1.  The  authority  citation  for  part  73 
continues  to  read  as  follows: 

Authority:  47  U.S.C  154,  303. 

§73.202    [Amended] 

2.  Section  73.202(b),  the  Table  of  FM 
Allotments  under  Hawaii,  is  amended 
by  removing  Channel  291A  and  adding 
Channel  291C  at  Kahalu'u. 

Fc<i<!rai  Communications  Commission. 

Michael  C.  Ruger, 

Chief.  Allocations  Branch,  Policy  and  Fules 

Division,  Mass  Media  Bureau. 

IFR  Doc.  93-21312  Filed  9-1-93;  8:45  am) 
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additional,  more  detailed  information 
about  air  bags  be  provided  in  the 
owner's  manual.  These  requirements  are 
intended  to  ensure  that  consumers  will 
have  access  to  important  safety 
information  about  the  air  bags  installed 
in  their  vehicles. 

DATES:  Effective  date:  These 
amendments  are  effective  March  1. 
1994.  Compliance  dates:  Mandatory  air 
bag  requirements:  See  the  Compliance 
Dates  section  at  the  beginning  of  the 
"Supplementary  Information"  set;tion. 
Owner's  manual  requirements:  March  1, 
1994.  Vehicle  label  requirements: 
September  1, 1994. 

•     Petitions  for  reconsideration:  Petitions 
for  reconsideration  of  this  final  rule 
must  be  received  by  October  4, 1993. 

ADDRESSES:  Petitions  for  reconsideration 
should  be  submitted  to:  Administrator, 
National  Highway  Traffic  Safety 
Administration.  400  Seventh  Street  SW.. 
Washington,  DC  20590. 
FOR  FURTHER  INFORMATION  CONTACT: 
Mr.  Daniel  Cohen.  Chief.  Frontal  Crash 
Protection  Division,  Office  of  Vehicle 
Safety  Standards,  NRM-12.  400  Seventh 
Street  SW.,  Washington,  DC  20590.  Mr. 
Cohen  can  be  reached  by  telephone  at 
(202)  366-2264. 

SUPPLEMENTARY  INFORMATION: 


DEPARTMENT  OF  TRANSPORTATION      ^  Compliance  Dates 


National  Highway  Traffic  Safety 
Administration 

49  CFR  Parts  571  and  585 
[Docket  No.  74-14;  Notice  82] 
RIN2127-AE46 

Federal  Motor  Vehicle  Safety 
Standards;  Occupant  Crash  Protection 

AGENCY:  National  Highway  Traffic 
Safety  Administration  (NHTSA),  DOT. 
ACTION:  Final  rule. 

SUMMARY:  For  a  number  of  years,  vehicle 
manufacturers  have  been  permitted  to 
comply  with  the  agency's  automatic 
crash  proteciion  requirements  by  means 
of  any  technology  that  provides  the 
specified  levels  of  protection  in  a  30 
miles  per  hour  barrier  crash  test.  The 
two  types  of  automatic  cra.sh  protection 
currently  chosen  by  manufacturers  for 
installation  in  their  vehicles  are  air  bags 
and  automatic  belts.  However,  pursuant 
to  a  new  statutory  requirement,  this 
final  rule  specifies  that  manufacturers 
must  install  air  bags. 

In  addition,  this  final  rule  requires 
that  labels  bearing  specified  information 
about  air  bags  be  placed  in  vehicles 
equipped  with  air  bags,  and  that 


At  least  95  percent  of  each 
manufacturer's  passenger  cars 
manufactured  on  or  after  September  1. 

1996  and  before  September  1.  1997  must 
be  equipf)ed  with  an  air  bag  and  a 
manual  lap/shoulder  belt  at  both  the 
driver's  and  right  front  passenger's 
seating  position.  Every  passenger  car 
manufactured  on  or  after  September  1, 

1997  must  be  so  equipped. 
At  least  80  percent  of  each 

manufacturer's  light  trucks 
manufactured  on  or  after  September  1. 
1997  and  before  September  1,  1998  must 
be  equipped  with  an  air  bag  and  a 
manual  lap/shoulder  belt. 
Manufacturers  may  count  towards 
compliance  with  the  80  percent 
requirement  those  light  trucks  it 
produces  that  are  equipped  with  an  air 
bag  and  manual  lap/shoulder  belt  at  the 
driver's  position  and  a  dynamically- 
tested  manual  lap/shoulder  belt  at  the 
right  front  passenger's  position. 

Ever>'  light  truck  manufactured  on  or 
after  September  1, 1998  must  be 
equipped  with  an  air  bag  and  a  manual 
lap/shoulder  belt  at  both  the  driver's 
and  right  front  passenger's  seating 
positions.  Multistage  light  trucks  are 
required  to  comply  with  the  same 
requirements  that  apply  to  comparable 
single  stage  light  trucks. 
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II.  Background 

A.  Existing  Standard 

Standard  No.  208.  Occupant  Crash 
Protection,  is  intended  to  reduce  the 
likelihood  of  occupant  deaths  and  the 
likelihood  and  severity  of  occupant 
injuries  in  crashes.  The  standard  has 
long  required  the  installation  of  safety 
belts  in  passenger  cars  and  other 
vehicles.  Since  September  1. 1989, 
Standard  No.  208  has  also  required  each 
new  passenger  car  to  be  equipped  with 
automatic  crash  protection  for  outboard 
front-seat  occupants.  Automatic  crash 
protection  requirements  for  trucks, 
multipurpose  passenger  vehicles 
(MPVs)  and  buses  are  being  phased  in 
over  a  three-year  period  beginning 
September  1.  1994. 

vehicles  equipped  with  automatic 
crash  protection  protect  their  occupants 
by  means  that  require  no  action  by 
vehicle  occupants.  The  two  types  of 
automatic  crash  protection  currently 
offered  on  new  vehicles  are  automatic 
safety  belts  (which  help  to  ensure  belt 
use)  and  air  bags  (which  supplement 
safety  belts  and  offer  some  protection 
even  when  safety  belts  are  not  used). 
The  effectiveness  of  the  automatic  crash 
protection  in  a  vehicle  is  assessed 
through  dynamic  testing.  A  vehicle 
must  comply  with  specified  injury 
criteria,  as  measured  on  a  test  dummy, 
when  tested  in  a  30  miles  per  hour 
barrier  crash  test. 

B.  Statutory  Bequirement  for 
Bulemakjng 

Section  2508  of  the  NHTSA 
Authorization  Act  of  1991  (part  of  the 
Intermodal  Surface  Transportation 
Efficiency  Act  of  1991  (ISTEA))  requires 
the  agency  to  issue,  not  later  than 
September  1. 1993,  a  final  rule  making 
certain  amendments  to  Standard  No. 
208.  This  section  requires  that 
automatic  crash  protection  must  be 
provided  by  an  inflatable  restraint  (i.e., 
an  air  bag)  in  passenger  cars  and  in 
trucks,  buses,  and  MPVs  (other  than 
walk-in  van-type  trucks  and  vehicles 
designed  to  be  exclusively  sold  to  the 
United  States  Postal  Service)  with  a 
gross  vehicle  weight  rating  of  8.300 
pounds  or  less  and  an  unloaded  vehicle 
weight  of  5,500  pounds  or  less.  (These 
vehicles,  other  than  passenger  cars,  are 
collectively  referred  to  as  light  trucks 
throughout  the  remainder  of  this 
preamble.)  The  section  also  requires  that 
the  seating  positions  protected  by  an  air 
bag  must  also  be  equipped  with  a  lap/ 
shoulder  belt.  A  schedule  of  dates  by 
which  vehicles  must  be  equipped  with 
air  bags  and  lap/shoulder  belts  at  both 
front  outboard  seating  positions  is  set 
forth  in  the  Act.  The  Act  also  requires 


certain  information  about  air  bags  and 
lap/shoulder  belts  to  appear  in  the 
owner's  manual  of  new  vehicles  and 
requires  NHTSA  to  establish  procedures 
for  providing  temporary  exemptions 
from  the  air  bag  requirement  if  there  is 
an  interruption  in  the  supply  of  air  bag 
components  due  to  unavoidable  events 
not  within  the  control  of  vehicle 
manufacturers. 

C.  December  1992  Proposal 

On  December  14, 1992,  NHTSA 
published  in  the  Federal  Register  (57 
PR  59043)  a  notice  of  proposed 
rulemaking  (NPRM)  to  implement  the 
requirements  of  section  2508.  Both  with 
respect  to  the  issues  of  which  vehicles 
would  be  subject  to  the  air  bag  mandate 
and  the  schedule  for  compliance,  the 
agency  simply  followed  the 
requirements  specified  in  the  statute. 

The  agency  explained  in  the  NPRM 
that,  with  respect  to  passenger  cars,  at 
least  95  percent  of  each  manufacturer's 
passenger  cars  manufactured  on  or  after 
September  1, 1996  and  before 
September  1, 1997  would  be  required  to 
be  equipped  with  an  air  bag  and  a 
manual  lap/shoulder  belt  at  both  the 
driver's  and  right  front  passenger's 
seating  position.  Every  passenger  car 
manufactured  on  or  after  September  1, 
1997  would  have  to  be  so  equipped. 

NHTSA  explained  that,  with  respect 
to  light  trucks,  the  proposal  would 
require  that  a  least  80  percent  of  each 
manufacturer's  light  trucks 
manufactured  on  or  after  September  1, 
1997  and  before  September  1. 1998  be 
equipped  with  an  air  bag  and  a  manual 
lap/shoulder  belt.  The  agency  noted, 
however,  unlike  the  requirements  for 
passenger  cars,  the  Act  does  not  require 
the  air  bag  and  manual  lap/shoulder  belt 
to  be  provided  at  both  the  driver's  and 
right  front  passenger's  seating  position 
on  light  trucks  manufactured  between 
September  1, 1997  and  September  1, 
1998.  Instead,  each  manufacturer  may 
count,  towards  compliance  with  the  80 
percent  air  bag  requirement,  those  of  its 
light  trucks  that  are  equipped  with  an 
air  bag  and  manual  lap/shoulder  belt  at 
the  driver's  position  and  a  dynamically- 
tested  manual  lap/shoulder  belt  at  the 
right  front  passenger's  position.  Every 
light  truck  manufactured  on  or  after 
September  1. 1998  would  have  to  be 
equipped  with  an  air  bag  and  a  manual 
lap/shoulder  belt  at  both  the  driver's 
and  right  front  passenger's  seating 
positions. 

NHTSA  also  proposed  to  require 
certain  safety  infornlation  about  air  bags 
and  safety  belts  to  be  provided  in  the 
owner's  manual  of  vehicles  equipped 
with  air  bags  and  on  labels  to  be  placed 
on  the  sun  visors.  The  agency's  proposal 


to  require  information  to  be  provided  in 
the  owner's  manual  essentially  followed 
the  requirements  of  section  2508.  In 
response  to  that  section's  directive  that 
this  requirement  take  effect  as  soon  as 
possible,  the  agency  proposed  an 
effective  date  of  180  days  after 
publication  of  a  final  rule. 

The  agency's  proposal  to  require 
information  to  be  provided  on  the  sun 
visors  was  issued  in  response  to  a 
petition  for  rulemaking  from  the  Motor 
Vehicle  Manufacturers  Association 
(now  the  American  Automobile 
Manufactures  Association  or  AAMA, 
and  hereafter  referred  to  by  that  name). 
NHTSA  proposed  to  require  five  brief 
statements  to  be  placed  on  the  sun  visor, 
as  well  as  an  additional  label  elsewhere 
in  the  vehicle  to  alert  occupants  to  the 
information  on  the  sun  visors  and  the 
location  of  the  air  bag.  The  agency  also 
proposed  to  update  an  existing  labeling 
requirement  concerning  air  bag 
maintenance  to  limit  it  to  vehicles 
equipped  with  air  bag  systems  that 
require  periodic  maintenance  or 
replacement. 

As  required  by  section  2508.  NHTSA 
also  proposed  procedures  for  providing 
temporary  exemptions  hx)m  the  air  bag 
requirement  if  there  is  an  interruption 
in  the  supply  of  air  bag  components  due 
to  unavoidable  event  not  within  the 
control  of  vehicle  manufactures.  Finally, 
the  agency  proposed  reporting 
requirements  to  accompany  the  phase-in 
of  the  requirement  for  mandatory  air 
bags. 

III.  Public  Comments 

NHTSA  received  about  25  comments, 
including  ones  from  nine  auto 
manufacturers,  several  automotive  trade 
associations,  insurance  a^iliates, 
medical  and  safety  organizations,  and 
the  Institute  of  Scrap  Recycling 
Industries  (ISRI).  Because  the  agency 
simply  followed  the  requirement 
specified  in  section  2508  in  developing 
its  proposal  with  respect  to  the  vehicles 
subject  to  the  air  bag  mandate  and  the 
schedule  for  compliance,  the  agency  did 
not  receive  any  comments  concerning 
those  issues  beyond  ones  of  general 
support.  However.  NHTSA  received 
numerous  comments  concerning  the 
proposal  to  require  safety  information  to 
be  provided  on  the  sun  visor  and  on  the 
proposed  procedures  for  providing 
temporary  exemptions  from  the  air  bag 
requirement.  In  addition,  ISRI  raised 
concerns  about  hazards  to  auto 
recycling  operations  which  it  believes 
are  created  by  air  bag  canisters.  Further, 
the  Environmental  Protection  Agency 
(EPA)  provided  comments  on  the 
agency's  Environmental  As.<>essment.  A 
more  specific  discussion  of  the 


comments,  and  the  agency's  responses, 
are  set  forth  below.. 

IV.  Agency  Decision 

A.  Requirement  for  Air  Bags 

Under  today's  final  rule,  at  least  95 
percent  of  each  manufacturer's 
passenger  cars  manufactured  on  or  after 
September  1, 1996  and  before 
September  1. 1997  are  required  to  be 
equipped  with  an  air  bag  and  a  manual 
lap/shoulder  belt  at  both  the  driver's 
and  right  front  passenger's  seating 
position.  Every  passenger  car 
manufactured  on  or  after  September  1, 
1997  must  be  so  equipped. 

In  addition,  at  least  80  percent  of  each 
manufacturer's  light  trucks 
manufactured  on  or  after  September  1, 

1997  and  before  September  1, 1998  must 
be  equipped  with  an  air  bag  and  a 
manual  lap/shoulder  belt.  However 
manufacturers  may  count,  towards 
compliance  with  the  80  percent  air  bag 
requirement,  their  light  trucks  that  are 
equipped  with  an  air  bag  and  manual 
lap/shoulder  belt  at  the  driver's  position 
and  a  dynamically  tested  manual  lap/ 
shoulder  belt  at  the  right  firont 
passenger's  position.  Every  light  truck 
manufactured  on  or  after  September  1, 

1998  must  be  equipped  with  an  air  bag 
and  a  manual  lap/shoulder  belt  at  both 
the  driver's  and  right  front  passenger's 
seating  positions.  Multistage  light  trucks 
are  required  to  comply  with  the  same 
requirements  that  apply  to  comparable 
single  stage  light  trucks. 

B.  Information  to  Appear  on  Labels  and 
in  Owner's  Manuals 

1.  Labels 

NHTSA  proposed  to  require  the 
following  five  statements  to  be  placed 
on  the  sun  visors  of  vehicles  equipped 
with  air  bags: 

For  maximum  safety  protection  in  all  types 

of  crashes,  you  must  always  wear  your 

safety  belt. 
Do  not  install  rearward-facing  child  restraints 

in  any  front  passenger  seat  position. 
Do  not  sit  or  lean  unnecessarily  dose  to  the 

air  bag. 
Do  not  place  any  objects  over  the  air  bag  or 

between  the  air  bag  and  yourself. 
See  the  owner's  manual  for  further 

information  and  explanations. 

In  addition,  for  those  vehicles  for 
which  regular  maintenance  or 
scheduled  replacement  is  recommended 
for  the  air  bag,  NHTSA  proposed  to 
require  the  recommended  maintenance 
or  replacement  schedule  to  appear  on 
the  sun  visor  label.  The  agency  also 
proposed  to  require  additional  labels  to 
alert  vehicle  occupants  to  the  presence 
of  the  sun  visor  labels  and  the  location 
of  the  air  bag.  The  agency  noted  that 


there  would  be  a  particular  concern 
about  alerting  occupants  to  the  sun  visor 
label  if  manufacturers  affixed  the  label 
on  the  side  of  the  visor  that  is  not 
generally  visible.  NHTSA  indicated  that 
one  possibility  would  be  to  require  a 
label  to  be  placed  on  each  air  bag  cover 
stating:  "Contains  air  bag.  Please  read 
important  safety  information  labeled  on 
sun  visor."  | 

NHTSA  received  numerous  comments 
concerning  its  labeling  proposal.  The 
vast  majority  of  the  cwnmenters 
generally  supported  the  agency's 
proposal,  although  a  number 
recommended  various  changes  in  the 
content  of  the  label. 

As  indicated  above,  the  agency  issued 
its  labeling  proposal  in  response  to  a 
petition  for  rulemaking  submitted  by 
AAMA.  That  organization  stated  that  it 
strongly  supports  NHTSA 's  proposal  of 
a  requirement  that  a  label  be 
permanently  affixed  to  the  sun  visor  for 
each  front  outboard  seating  position 
equipp)ed  with  an  air  bag,  and  the 
agency's  goal  of  ensuring  that  the  text  of 
the  label  achieves  the  optimal  balance 
between  the  need  to  inform  the  public 
about  the  types  of  occupant  behavior 
and  uses  that  may  reduce  the 
effectiveness  of  air  bags  and  the  equally 
important  need  of  avoiding  a  label  with 
added  language  that  -vould  potentially 
create  an  information  overload. 

While  AAMA  agreed  that  the 
language  proposed  by  NHTSA  would 
promote  consumer  understanding  about 
air  bags  and  proper  use  of  air-bag- 
equipped  vehicles,  it  suggested  several 
changes  which  it  believes  would  result 
in  even  greater  benefits.  That 
organization  stated  that  the  purpose  of 
its  suggested  modifications  would  be  to: 

(1)  Provide  a  "signal"  word  and 
symbol; 

(2)  Identify  the  risk: 

(3)  Provide  instructions;  and 

(4)  Identify  the  consequences  of 
failing  to  follow  instructions. 

AAMA  also  commented  that  it 
recognizes  that  numerous  factors  make 
it  extremely  difficult  to  determine  what 
type  of  label  is  likely  to  be  the  most 
effective.  That  organization  stated  that  it 
believes  that  the  importance  of  a 
uniform  label  outweighs  any  differences 
between  the  version  proposed  by  the 
agency  and  AAMA's  suggested  version. 

The  Automotive  Occupant  Restraints 
Council  (AORC)  commented  that  the 
proposed  sun  visor  label  will  provide 
valuable  information  to  the  public  about 
the  proper  use  of  the  seat  belt/air  bag 
safety  equipment  which  is  not 
necessarily  widespread  through  other 
information  sources,  yet  is  essential  for 
maximum  protection. 


Volkswagen  stated  that  it  agrees  that 
the  ideas  expressed  in  the  proposed 
label  should  be  included.  It  suggested 
adding  a  title  to  the  label,  such  as 
"Important  Air  Bag  Safety  Information, " 
to  alert  consumers  to  its  subject  matter. 
That  company  also  suggested  that  the 
label  indicate  that  air  bags  are  not 
designed  to  deploy  in  various  types  of 
crashes,  such  as  side  impacts,  and 
include  a  statement  about  the 
consequences  of  failing  to  observe  the 
recommendations  on  the  label. 

SafetyBeltSafe  U.S.A.  recommended 
adding  a  statement  indicating  the 
presence  of  an  air  bag.  By  contrast,  the 
Advocates  for  Highway  and  Auto  Safety 
(Advocates)  argued  that,  as  the 
installation  schedule  for  air  bags 
proceeds,  it  may  be  necessary  to 
indicate  by  a  label  which  vehicles  are 
not  equipped  with  air  bags. 

Honda  and  Volvo  Recommended  that 
NHTSA  not  require  specific  language  for 
the  sun  visor  label,  suggesting  instead 
that  the  agency  permit  each 
manufacturer  to  use  the  proposed 
language  as  guidance  for  creating  their 
own  language.  Honda  noted  that  the 
agency  had  used  this  approach  for  the 
information  that  must  appear  in  the 
owner's  manual,  on  the  basis  that  the 
manufacturer  could  present  the 
information  in  the  most  effective 
maimer  and  in  a  way  that  is  tailored  to 
the  features  of  the  air  bag  system  in  the 
particular  vehicle.  That  company  argued 
that  the  same  logic  should  be  applied  to 
the  wording  of  the  sun  visor  label. 

Advocates  stated  that  it  does  not 
believe  that  a  special  notice  or  label 
regarding  the  means  of  obtaining  the 
maximum  protection  from  the  installed 
air  bag  needs  to  be  permanently  affixed 
to  the  vehicle,  and  that  the  required 
statement  of  such  information  in  the 
owner's  manual  is  sufficient.  That 
organization  stated,  howe\'er.  that  it  is 
aware  that  manufacturers  are  already 
providing  this  information  voluntarily 
in  various  forms,  and  ai^ed  that  it 
would  be  counterproductive  to  present 
this  information  by  way  of 
unnecessarily  alarming  statements. 
Advocates  stated  that,  for  this  reason,  it 
supports  the  uniform  information  label 
proposed  by  the  agency  as  a 
straightforward  means  of 
communicating  the  do's  and  don'ts  that 
should  be  followed  to  obtain  the 
maximum  safety  protection  from  the  air 
bag.  That  organization  stated  that  if 
NHTSA  determines  that  such  a  label  is 
needed,  no  other  informational 
statements,  directions  or  warnings 
should  be  permitted  to  confuse  the 
intended  message. 

The  Coalition  for  Consumer  Health 
and  Safety  (Coalition)  stated  that  it  is 
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concerned  that  motor  vehicle 
manufacturers  may  put  their  own 
'  language  on  labels  that  will 
inadvertently  alarm  motor  vehicle 
occupants.  That  organization  stated  that 
it  supports  the  agency's  dmft  language 
in  the  NPRM  for  an  infornration  label 
and  opposes  expanding  upon  the 
proposed  language. 

Tne  National  Automobile  Dealers 
Association  (NADA)  stated  that  it 
believes  consumer  information 
regarding  proper  air  bag  use  should  be 
confined  to  the  owner's  manual.  It 
argued  that  while  it  may  be  worthwhile 
to  highlight  the  existence  of  such 
owner's  manual  information  with  a 
label  inside  the  passenger  compartment, 
an  extensive,  permanent  sun  vi.sor  label 
may  constitute  information  overload. 

The  second  and  third  of  the  proposed 
information  statements,  i.e..  those 
dealing  with  placement  of  rearward- 
facing  child  restraints  and  sitting  too 
close  to  the  air  bag.  generated  a  number 
'  of  specific  comments.  SafetyBeltSafe 
U.S.A.  recommended  a  stronger  warning 
about  placing  rearward-facing  child 
restraints  in  front  passenger  seat 
positions.  That  organization  also 
suggested  adding  a  schematic  drawing 
to  the  label  te.xt,  .showing  an  infant  in  a 
child  restraint  with  the  international 
"no"  sign  superimpo.sed.  for  persons 
who  do  not  understand  written  English 
well.  Robert  Potter,  a  private  individual, 
argued  that  some  consumers  seeing  the 
proposed  language  about  placement  of 
rearward-facing  child  restraints  may     " 
believe  the  solution  is  to  turn  the  child 
restraint  to  a  forward-facing  position, 
and  suggestedalternative  languaj^. 

AAMA  suggested  specifying  different 
labels  for  vehicles  with  driver-only  air 
bags  and  for  vehicles  with  air  bags  for 
drivers  and  right-front  occupants, 
because  the  language  addressing  child 
restraints  does  not  apply  to  driver  side 
air  bags.  Since  the  concern  about 
placement  of  rearward-facing  child 
restraints  only  applies  to  vehicles  with 
passenger-side  air  bags,  the  final  rule 
provides  that  the  statement  may  l)e 
omitted  from  vehicles  with  driver-only 
air  bags. 

Advocates  argued  that  the  proposed 
statement  advising  occupants  not  to  sit 
or  lean  "unnecessarily  close"  to  the  air 
bog  is  vague  and  might  cause  drivers  to 
position  their  seats  further  back  than 
usual.  In  a  more  rearward  position  than 
is  optimal.  Advocates  suggested  the 
following  statement:  "Adjust  the 
driver's  seat  to  the  proper  position  for 
the  size  and  height  of  the  driver,  but  do 
not  lean  unnecessarily  close  to  the  air 
bag." 

The  Insurance  Institute  for  Highway 
Safety  (IIHS)  stated  that  the  proposed 


warning  not  to  sit  too  close  or  lean  over 
the  air  bag  implies  that  being  too  close 
to  the  steering  wheel  is  a  problem  only 
in  cars  with  air  bags.  That  organization 
stated  that  the  steering  wheel  is  the 
number  one  hazard  for  drivers  in 
crashes  in  all  types  of  vehicles  and  that, 
similarly,  the  dashboard  and  the 
windshield  are  dangerous  impact 
surfaces  for  front  seat  passengers  who 
are  sitting  too  far  forward  for  the 
vehicle's  restraint  system  to  work 
properly.  IIHS  argued  that  the  proposed 
warning  could  mislead  the  public  by 
implying  that  air  bags  can  cause  fatal  or 
serious  injuries  that  would  not  have 
occurred  in  a  comparable  vehicle 
without  an  air  bag,  and  stated  that  the 
warning  about  sitting  too  close  should 
apply  to  all  vehicles  and  not  just  those 
equipped  with  air  bags. 

After  considering  the  comments, 
NHTSA  has  decided  to  adopt  the  sun 
vi.sor  labeling  requirement  largely  as 
propo-sed.  Under  today's  final  rule,  the 
wording  of  the  five  information 
statements  is  the  .same  as  set  forth  in  the 
NPRM.  However,  the  phrase 
"CAUTION.  TO  AVOID  SERIOUS 
INJURY:"  is  added  at  the  top  as  a 
heading.  In  addition,  the  final  rule 
specifies  that  no  other  information  may 
appear  on  the  same  side  of  the  sun  visor 
to  which  the  label  is  affixed.  Except  as 
noted  Iwlow.  no  other  information  about 
air  bags  or  the  need  to  wear  seat  bells 
may  appear  anywhere  on  the  sun  visors. 

As  discu.ssed  in  the  NPRM.  the 
purpose  of  the  sun  visor  labeling 
requirement  is  to  ensure  that  vehicle 
occupants  have  the  basic  information 
necessary  to  receive  the  maximum 
safety  protection  from  their  air  bags.  In 
developing  the  language  for  the 
proposed  label,  the  agency  sought  to  set 
forth  the  basic  do's  and  don't's  that 
occupants  should  follow  to  obtain 
maximum  protection  from  air  bags, 
while  avoiding  a  label  which  creates  an 
"information  overload,"  in  response  to 
which,  consumers  would  likely  pay  less 
attention  to  the  information. 

NHTSA  agrees  with  those 
commenters  which  recommended 
adding  a  title  or  heading  to  the  sun  visor 
label,  for  the  purpose  of  drawing 
attention  to  the  label.  The  agency  is 
adopting  the  phrase  "CAUTION.  TO 
AVOID  SERIOUS  INJURY:"  since  it  will 
attract  occupants'  attention  to  the  label 
and  provide  a  brief  statement  of  the 
risks  of  improper  use  and  consequences 
of  failing  to  follow  the  instructions. 
NHTSA  also  notes  that  the  brevity  of 
that  heading  will  ensure  that  it  will  not 
contribute  to  an  "information  overload." 
The  agency  is  not  adopting  a  symbol  in 
addition  to  the  words,  since  it  believes 


that  the  words  will  draw  sufficient 
attention  to  the  label. 

NHTSA  does  not  agree  with  NADA's 
suggestion  that  the  statements  proposed 
in  the  NPRM  create  an  information 
overload.  In  particular,  the  agency 
disagrees  with  that  organization's 
characterization  of  the  statements  as  an 
"extensive"  label.  The  agency  avoided 
an  extensive  label  by  proposing  to 
require  only  five  or  six  brief  statements 
on  the  label. 

However.  NHTSA  is  not  adding 
additional  statements  to  the  label 
because  it  believes  that  such  additions 
would  contribute  to  an  "information 
overload,"  thereby  diluting  the  impact 
of  the  most  important  information.  The 
agency  agrees  that  it  is  appropriate  to 
provide  consumers  with  additional 
information  about  the  proper  use  of  air 
bags,  such  as  information  about  the 
crash  modes  for  which  air  bags  are 
designed  to  work,  and  further 
explanation  about  the  risks  of  improper 
use  and  the  consequences  of  failing  to 
follow  instructions.  However,  NHTSA 
believes  that  the  sun  visor  label  is  not 
the  appropriate  place  to  provide  such 
additional  information.  The  agency 
believes  that  persons  are  likely  to  spend 
only  a  very  limited  time  reading  labels 
while  seated  in  their  vehicles. 
Therjjfore,  it  is  crucial  to  ensure  that 
labels  providing  important  safety 
information  are  brief  and  identify  the 
most  important  information. 
Manufacturers  are  free,  of  course,  to 
provide  additional  information  in  other 
places,  such  as  the  owner's  manual. 

The  agency  also  does  not  believe  it  is 
necessary  to  add  an  additional 
statement  specifically  indicating  the 
presence  of  an  air  bag.  The  statements 
on  the  sun  visor  label  already  include 
several  references  to  air  bags.  NHTSA 
notes  that  a  requirement  for  a  label 
indicating  that  a  vehicle  is  not  equipped 
with  air  bags  would  be  outside  the 
scope  of  this  rulemaking.  The  agency 
observes,  however,  that  prospective 
purchasers  can  easily  find  out  from 
dealers  whether  a  vehicle  has  air  bags.    . 

NHTSA  has  also  concluded  that  the 
sun  visor  label  should  be  uniform  for  all 
vehicles.  The  agency  agrees  with  AAMA 
that  a  unifonn  label  is  necessary  to 
ensure  that  all  vehicle  occupants  are 
repetitively  exposed  to  consistent 
information  and  instructions  and  in  a 
consistent  format,  since  consistency  and 
repeated  exposure  are  most  likely  to 
result  in  appropriate  consumer 
behavior.  Given  the  benefits  of 
consistency  and  repeated  exposure,  as 
well  as  the  need  to  avoid  information 
overload,  the  agency  is  not  adopting  the 
suggestion  of  Honda  and  Volvo  tbat 
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manufacturers  be  permitted  to  formulate 
their  own  labels. 

While  the  agency  carefully  considered 
the  comments  recommending  various 
changes  in  the  statements  dealing  with 
placement  of  rearward-facing  child 
restraints  and  sitting  too  close  to  the  air 
bag.  it  decided  not  to  make  any  changes 
in  those  statements.  With  respect  to 
SafetyBeltSafe  USA's  suggestion  for  a 
stronger  warning  about  child  restraints. 
NHTSA  believes  that  the  statement  "Do 
not  install  rearward-facing  child 
restraints  in  any  front  passenger  seat 
position  "  is  already  strong.  The  agency 
is  not  adopting  that  organization's 
suggestion  for  the  addition  of  a 
schematic  drawing  concerning  the  use 
of  rearward-facang  child  restraints  since 
it  believes  that  such  an  addition  would 
contribute  toward  an  information 
overload.  Manufacturers  are  free,  of 
course,  to  provide  schematic  drawings 
in  the  owner's  manual. 

NHTSA  does  not  agree  with  Mr. 
Potter's  suggestion  that  some  occupants 
seeing  the  language  about  placement  of 
rearward-facing  children  restraints  are 
likely  to  believe  the  solution  is  to  turn 
the  child  resti'aint  to  a  forward- facing 
position.  However,  the  agency  shares 
that  commenter's  concern  that 
consumers  may  not  understand  the 
proper  use  of  rearward-facing  child 
restraints.  In  a  separate  nilemaking,  the 
agency  has  not  proposed  to  require  a 
label  on  child  restraint  systems  that  can 
be  used  in  rear-facing" positions.  The 
label  would  provide  instructions  about 
proper  placement  of  the  child  restraint. 
See  58  FR  19792.  April  16, 1993.  Thus, 
in  another  forum,  the  agency  is  taking 
steps  to  ensure  that  consumers 
understand  the  correct  use  of  such  child 
restraints.  The  agency  is  therefore  not 
adopting  Mr.  Potter's  suggestion  for 
changing  the  statement  about  child 
restraints. 

BMW  requested  that  manfuacturers  be 
permitted  to  omit  the  statement  about 
placement  of  rearward-facing  child 
restraints  if  "technical  means,  whatever 
they  may  be,"  can  prevent  inflation  of 
the  air  bag  if  a  child  is  restrained.  The 
agency  does  not  believe  it  would  be 
appropriate  to  consider  granting  BMW's 
request  without  knowing  more  abut  the 
technical  means  that  might  be  used. 

NHTSA  does  not  agree  with 
Advocates'  suggestion  that  the  statement 
advising  occupants  not  to  "sit  or  lean 
unnecessarily  close  to  the  air  bag"  is 
vague  and  likely  to  cause  some  drivers 
to  position  their  seats  in  a  position  that 
is  more  rearward  than  optimal.  The 
agency  notes  that  occupants  consider  a 
number  of  factors  in  determining  which 
seating  position  is  optimal  for  them. 
This  statement  provides  occupants  with 


one  additional  factor  to  consider  in 
making  that  decision.  The  agency 
believes  that  drivers  reading  the 
admonition  not  to  sit  or  lean 
"unnecessarily  close"  to  the  air  bag  will 
understand  that  it  is,  of  course, 
necessary  for  them  to  sit  in  a  position 
that  is  sufficiently  forward  to  have  good 
visibility  and  enable  them  to  reach  the 
vehicle's  controls. 

NHTSA  agrees  with  IIHS  that  the 
safety  concern  about  front  seat 
occupants  sitting  or  leaning  too  far 
forward  is  equally  valid  for  vehicles  not 
equipped  with  air  bags  as  for  vehicles 
with  air  bags,  given  the  hazard  of 
contacting  the  steering  wheel, 
dashboard  and  windshield.  However, 
the  agency  does  not  believe  that  the 
statement  about  sitting  too  close  to  the 
air  bag  implies  that  this  is  a  problem 
only  in  vehicles  with  air  bags.  For  the 
reasons  discussed  below,  the  agency  is 
not  adopting  that  organization's 
suggestion  to  require  the  warning  for  all 
vehicles. 

As  discussed  in  the  NPRM,  the  agency 
proposed  this  statement  because  sitting 
or  leaning  too  close  to  the  air  bag  creates 
the  chance  of  injury  from  a  deploying 
air  bag.  While  it  may  true  that  the  same 
occupant  behavior  in  vehicles  without 
air  bags  creates  a  risk  of  similar  injury 
from  other  sources,  that  fact  does  not 
reduce  the  need  to  advise  occupants  not 
to  sit  too  close  to  the  air  bag.  The  agency 
notes  that  a  labeling  requirement  for 
vehicles  without  air  bags  would  be 
outside  the  scope  of  this  rulemaking. 
NHTSA  observes,  however,  that  any 
such  requirement  would  soon  be  moot 
as  an  ever  increasing  number  of  vehicles 
are  equipped  with  air  bags. 

The  agency  also  notes  that  ensuring 
that  consumers  have  appropriate 
knowledge  about  safe  conduct  in  the 
vicinity  of  air  bags  is  important  for 
promoting  continued  consumer 
acceptance  of  air  bags.  If  persons  hear 
about  someone  being  injured  by  a 
deploying  air  bag.  it  is  important  that 
they  understand  that  the  risks  of  such 
an  injury  can  be  reduced  or  eliminated 
by  safe  conduct  around  the  air  bag, 
including  not  sitting  or  leaning  too  close 
to  the  air  bag. 

Commenters  on  the  agency's  labeling 
proposal  addressed  a  number  of  issues 
in  addition  to  those  relating  to  the 
content  of  the  sun  visor  label.  Several 
commenters  requested  greater  flexibility 
in  where  the  label  may  be  located.  GM 
commented  that  although  it  agrees  that 
the  sun  visor  is  a  potentially  desirable 
location,  it  does  not  believe  a 
requirement  specifying  that  location  is 
essential  or  always  practicable.  That 
company  stated  that  the  addition  of  sun 
visors  of  sudi  features  as  vanity  mirrors. 


with  and  without  Ughting.  and 
secondary  sunshades  may  restrict  the 
area  to  which  a  label  can  be  affixed.  It 
also  stated  that  specific  vehicle 
geometry  may  dictate  that  the  optimal 
position  for  the  label  is  on  the  headliner 
above  the  sun  visor.  GM  suggested  that 
the  agency  require  the  label  to  be  affixed 
"on  or  near"  the  sun  visor.  AAMA's 
comment  made  a  similar  argument. 
Rover  stated  that  it  is  probable  that  in 
most  cases  a  sun  visor  would  be  likely 
to  be  the  most  convenient  place  for  the 
label,  but  requested  that  alternative 
locations  be  permitted  provided  that  the 
message  may  be  easily  read  by  a  person 
with  normal  eyesight  seated  at  each  of 
the  front  outboard  seating  positions. 
BMW  requested  that  the  label  be 
permitted  on  either  the  wind.shield  or 
the  sun  visor. 

NHTSA  also  received  numerous 
comments  concerning  the  issue  of 
additional  requirements,  such  as  "alert" 
labels,  to  ensure  that  occupants  are 
aware  of  the  air  bag  information  label 
and/or  the  location  of  the  air  bag.  Tlie 
American  Medical  Association  (AMA) 
stated  that  the  air  hag  information 
should  be  required  to  appear  on  both 
sides  of  the  sun  visor,  so  that  it  is 
constantly  visible.  That  organization 
stated  that,  in  addition,  the  agency 
should  require  alert  labels  to  draw 
attention  to  the  sun  visor  label. 

The  American  Academy  of  Pediatrics 
(AAP)  stated  that,  due  to  its  concern 
about  the  proper  use  of  infant  seats  in 
vehicles  with  air  bags,  it  believes  it  is 
critical  to  alert  passengers  to  the 
presence  of  the  .safety  information  on 
the  sun  visor.  That  organization 
recommended  the  placement  of  a  label 
in  a  constantly  visible  location,  such  as 
the  air  bag  cover,  which  states  that  the 
vehicle  contains  an  air  bag  and  that 
important  safety  information  is  labeled 
on  the  sun  vi.sor. 

SafetyBeltSafe  U.S.A.  stated  that  it  is 
essential  that  the  air  bag  information 
label  be  visible  at  all  times.  That 
organization  stated  that  it  would  be 
acceptable  for  the  label  to  be  on  the  back 
side  of  the  visor  only  if  a  separate,  brief 
label  was  permanently  affixed  to  the 
dashboard  or  in  a  similar,  prominent 
position. 

Advocates  stated  that  it  has  no 
opinion  on  which  side  of  the  visor  the 
information  label  should  be  placed.  It 
added,  however,  that  placement  in  the 
constantly  visible  location  is  most 
reliable  for  obtaining  the  attention  of  the 
driver,  but  that  it  may  be  distracting  to 
the  driver  to  have  the  label  in  view  at 
all  times  when  the  sun  visor  is  not  in 
use.  That  organization  stated  that 
NHTSA  should  consider  whether  one 
label  should  be  placed  on  the  driver's 
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sun  visor  where  it  will  not  generally  be 
visible  and  another  label  on  the 
passenger  side  sun  visor  in  the 
constantly  visible  location.  Advocates 
commented  that  information  about  the 
location  of  the  installed  air  bag  is.  or 
could  be,  provided  in  the  owner's 
manual. 

GM  stated  that  it  does  not  believe  that 
an  additional  label  to  alert  an  occupant 
to  the  location  of  the  air  bag  label  is 
warranted.  That  company  also  stated 
that  it  does  not  believe  that  a  label 
identifying  the  air  bag  on  the  steering 
wheel  and  instrument  panel  is 
necessary  to  heighten  public  awareness, 
nor  would  it  enhance  motor  vehicle 
safety.  GM  argued  that  the  air  bag  label, 
along  with  the  ongoing  level  of  public 
education  regarding  air  bag  availability 
and  positioning,  make  it  unnecessary  to 
label  the  air  bag's  specific  position  in  a 
vehicle. 

Volkswagen  stated  that  it  believes  that 
a  reference  label  on  the  steering  wheel 
hub  or  instrument  panel  directing 
occupants  to  the  sun  visor  label  is 
unnecessary.  That  company  argued  that 
the  air  bag  label  should  reach  the 
attention  of  consumers  based  on  its 
display  on  the  sun  visor  and  the 
inclusion  of  related  information  in  the 
owner's  manual. 

Honda  stated  that  a  permanent  label 
inside  the  occupant  compartment 
advising  that  the  vehicle  has  an  air  bag 
and  referring  to  the  sun  visor  label  is  not 
necessary  or  appropriate.  That  company 
argued  that  this  is  not  information  that 
every  vehicle  occupant  needs  every  time 
they  enter  the  car.  Honda  stated  that  it 
believes  that  a  removable  label  or  hung 
tag  in  a  new  vehicle  would  be  sufficient. 
That  company  also  requested  that  if  the 
agency  requires  air  bag  covers  to  be 
labeled  with  a  symbol  that  it  consider 
the  abbreviation  for  Supplemental 
Restraint  System,  "SRS." 

Rover  commented  that  it  agrees  that 
there  may  be  a  need  to  alert  occupants 
to  the  location  of  the  air  bag  information 
if  it  is  not  visible.  That  company 
suggested  that  this  notice  need  only  be 
visible  when  the  air  bag  information  is 
not  in  view.  Rover  suggested  that  the 
agency  permit  a  smaller  reminder  notice 
to  be  on  one  side  of  the  sun  visor  when 
the  air  baginformation  is  on  the  other. 
Rover  also  stated  that  if  NHTSA 
determines  that  there  is  a  need  for  air 
bag  covers  to  be  marked  with  a  symbol, 
the  agency  should  permit  alternative 
markings  such  as  "SRS"  or  "AIR  BAG," 

AORC  commented  that  additional 
removable  warning  stickers  affixed  to 
the  air  bag  cover  or  embossed  universal 
symbols  alerting  the  occupant  to  the  sun 
visor  information  will  not  direct  the 
second  or  later  owner  to  the  visor  since 


the  sticker  will  have  been  removed  and 
the  symbol,  by  itself,  will  not  refer  an 
occupant  to  the  sun  visor. 

After  considering  the  comments, 
NHTSA  has  decided  to  require  a  label 
providing  information  about  safe 
conduct  around  air  bags  to  be  located  on 
both  sun  visors.  In  addition,  if  the  label 
on  the  passenger  side  sun  visor  is  not 
visible  when  the  visor  is  in  the  stowed 
position,  an  additional  "alert"  label  is 
required  to  be  permanently  affixed 
either  to  that  visor  so  that  the  label  is 
visible  when  the  visor  is  in  that  position 
or  to  the  cover  of  the  air  bag  for  the 
pa.ssenger  seating  position,  at  the  option 
of  the  manufacturer.  This  option  will 
give  the  manufacturers  Hexibility  in 
deciding  where  to  place  the  alert  label. 
Thus,  when  the  passenger  side  sun  visor 
is  in  the  most  common  position,  i.e.,  the 
stowed  position,  either  the  information 
itself  will  be  visible  on  the  visor  or  an 
alert  label  will  be  visible.  The  agency 
believes  that  this  requirement  will 
ensure  that  passengers  are  aware  of  the 
information.  Since  drivers  are  more 
likely  to  use  the  sun  visor,  as  well  as 
have  greater  familiarity  with  the  vehicle 
they  drive,  the  agency  has  concluded 
that  a  requirement  for  the  information  to 
be  placed  on  either  side  of  the  visor  is 
sufficient  to  ensure  that  drivers  are 
aware  of  the  information. 

The  agency  believes  that  the  benefits 
associated  with  requiring  a  uniform 
label  are  maximized  by  requiring  a 
standardized  location,  i.e.,  placement  on 
the  sun  visors.  Occupants  who  may 
wish  to  check  the  label  will  easily  be 
able  to  find  it  on  all  vehicles.  Moreover, 
a  standardized  location  for  the  label 
enables  the  agency  to  require  a  uniform 
alert  label  to  refer  occupants  to  the 
location  of  the  air  bag  information  label. 
In  addition,  all  vehicles  have  sun  visors, 
the  sun  visors  are  always  in  the 
immediate  field  of  view  of  occupants, 
and  sun  visors  are  likely  to  be 
permanent  locations. 

The  agency  disagrees  with  GM's 
arguments  that  the  sun  visor  location 
presents  practicability  problems  for 
some  vehicles.  Manufacturers  can 
design  sun  visors  so  that  they  can 
include  the  label  as  well  as  fieatures 
such  as  vanity  mirrors  and  secondary 
sunshades.  The  agency  notes,  for 
example,  that  some  manufacturers 
currently  provide  safety  information 
about  occupant  restraints  on  a  panel  on 
the  underside  of  the  sun  visor  which 
flips  up  to  expose  the  vanity  mirror. 

The  agency  agrees  with  the  views 
expressed  by  the  medical  community, 
represented  by  the  AMA  and  AAP, 
about  the  importance  of  the  safety 
information  set  forth  on  the  sun  visor 
label.  Since  sun  visors  are  normally  left 


in  the  stowed  position,  however,  the 
agency  believes  there  is  a  need  to  alert 
occupants  to  tlie  passenger  side  sun 
visor  label  only  if  the  label  is  on  the  side 
of  the  sun  visoi  that  is  not  visible  in  the 
stowed  position.  As  indicated  above, 
since  drivers  are  more  likely  to  use  the 
sun  visor,  as  well  as  have  greater 
familiarity  with  the  vehicle  they  drive, 
the  agency  believes  that  a  requirement 
for  the  information  to  be  placed  on 
either  side  of  the  visor  is  sufficient  to 
ensure  that  drivers  are  aware  of  the 
information.  NHTSA  does  not  agree 
with  the  AMA  that  is  necessary  for  the 
full  safety  information  to  be  constantly 
in  the  view  of  the  driver  since  the 
specified  requirements  are  sufficient  to 
ensure  that  occupants  are  aware  of  the 
information. 

As  indicated  above,  NHTSA  indicated 
in  the  NPRM  that  it  was  considering 
requiring  a  label  to  be  placed  on  each 
air  bag  cover  stating:  "Contains  air  bag. 
Please  read  important  safety  information 
labeled  on  sun  visor."  For  those 
vehicles  required  to  have  an  alert  label, 
the  agency  has  concluded  that  a 
message  which  reads  "Air  Bag.  See  Sun 
Visor."  should  be  used  for  labels  affixed 
to  the  air  bag  cover,  and  a  message 
which  reads  "Air  Bag.  See  Other  Side." 
should  be  used  for  labels  affixed  to  the 
sun  visor.  These  messages  will  convey 
the  same  message  in  less  space.  The 
agency  is  specifying  "Air  Bag"  instead 
of  "SRS"  since  consumers  are  more 
likely  to  understand  its  meaning. 
NHTSA  has  decided  that  it  is 
unnecessary  to  require  labeling  of  the 
location  of  air  bags  generally,  since  all 
vehicles  will  soon  have  air  bags  and 
consumers  are  likely  to  understand 
where  they  are  located. 

Toyota  commented  that  the 
information  required  for  the  sun  visor 
label  could  be  provided  in  the  form  of 
a  separate  label  that  is  attached  to  the 
sun  visor,  or  incorporated  into  the  sun 
visor  mold  so  that  it  is  printed  directly 
on  the  sun  visor  during  the 
manufacturing  process.  That  company 
stated  that  the  latter  option  would  result 
in  less  expensive  manufacture  of  the 
sun  visor  and  a  reduction  in  the  number 
of  vehicle  assembly  parts,  and  requested 
that  the  final  rule  permit  both  options. 

The  agency  agrees  that  both  options 
identified  by  Toyota  should  be  . 
permitted  and  has  drafted  the  final  rule 
to  permit  them.  NHTSA  notes,  however, 
that  the  specified  information  could  be 
difficult  to  read  if  contrasting  colors 
were  not  used,  e.g.,  if  the  information 
were  molded  in  the  form  of  raised 
letters  having  the  same  color  as  the 
background.  In  order  to  ensure 
legibility,  the  final  rule  specifies  that  the 
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letters  must  be  of  a  color  that  contrasts 
with  the  background  of  the  label. 

Toyota  also  raised  an  issue 
concerning  the  agency's  proposal  to 
update  Standard  No.  208's  existing 
labeling  requirement  concerning  air  bag 
maintenance  to  limit  it  to  vehicles 
equipped  with  air  bag  systems  that 
require  periodic  maintenance  or 
replacement.  That  company  noted  that 
while  the  preamble  stated  that  the 
recommended  maintenance  or 
replacement  schedule  would  have  to 
appear  on  the  sun  visor  label,  the 
proposed  regulatory  text  stated  the 
information  "may  be  combined"  with 
the  information  required  on  the  sun 
visor  label.  Toyota  stated  that  it  does  not 
believe  that  it  would  be  necessary  to 
limit  the  passenger  compartment 
location  for  a  maintenance  or 
replacement  label  to  the  sun  visor  label, 
and  that  it  assumes  the  agency  intended 
to  give  the  manufacturer  the  option  to 
select  a  different  interior  location. 

Toyota  is  correct  that  the  agency 
intended  to  provide  manufacturers  with 
the  option  of  providing  maintenance 
and  replacement  information  on  either 
the  sun  visor  label  or  elsewhere  in  the 
passenger  compartment.  The  agency  is 
therefore  adopting  the  regulatory  text 
proposed  in  the  NPRM. 

AORC  recommended  that  the  agency 
require  air  bags  to  be  maintenance  free 
for  the  life  of  the  vehicle  since  air  bags 
are  mandated  safety  equipment  and  it 
should  not  be  left  to  the  owner  to  assure 
performance.  It  therefore  suggested  that 
no  maintenance  label  should  be 
allowed. 

NHTSA  notes  that  the  issue  of 
requiring  air  bags  to  be  maintenance  free 
is  outside  the  scope  of  this  rulemaking. 
Therefore,  the  agency  cannot  consider 
adopting  AORC's  suggestion  as  a  final 
rule.  The  agency  observes,  however,  that 
the  market  has  been  moving  in  the 
direction  of  maintenance-free  air  bags. 

2.  Owner's  Manuals 

Section  2508(a)(2)  requires  that  the 
amendment  to  Standard  208  shall  also 
require,  to  be  effective  as  soon  as 
possible  after  the  promulgation  of  such 
amendment,  that  the  owner's  manuals 
for  passenger  cars  and  trucks,  buses,  and 
multipurpose  passenger  vehicles 
equipped  with  air  bags  include  a 
statement  in  an  easily  understandable 
format  that: 

(a)  The  vehicle  is  equipped  with  an 
inflatable  restraint  referred  to  as  an  "air  t>ag" 
and  a  lap  and  shoulder  ttelt  in  either  or  both 
the  front  outboard  seating  positions; 

(b)  The  air  bag  is  a  supplemental  restraint; 

(c)  It  does  not  substitute  for  lap  and 
shoulder  t)elts  which  must  also  be  correctly 
used  by  an  occupant  in  such  seating  position 


to  provide  restraint  or  protection  not  only 
from  frontal  crashes  but  from  other  types  of 
crashes  or  accidents;  and 

(d)  All  occupants,  including  the  driver 
should  always  wear  their  lap  and  shoulder 
t)elts,  where  available,  or  other  safety  belts, 
whether  or  not  there  is  an  inflatable  restraint. 

In  accordance  with  that  section,  the 
agency  proposed  to  require  that  this 
information  be  provided  in  owner's 
manuals  of  vehicles  equipped  with  air 
bags.  NHTSA  noted  that  it  was  not 
proposing  to  estabHsh  the  precise 
language  that  must  appear  in  the 
owner's  manual.  Instead,  under  the 
proposal,  manufacturers  were  to  be 
required  to  provide  this  information  in 
their  owner's  manuals,  and  allowed  to 
choose  the  language  they  believe  would 
most  effectively  convey  the  information 
to  readers  of  the  owner's  manual. 

In  addition  to  the  statutorily  required 
information  on  the  importance  of  belt 
use,  the  agency  also  proposed  to  require 
the  owner's  manual  to  provide  safety 
information  about  air  bags,  consistent 
with  the  information  provided  on  the 
sun  visor  label.  In  particular,  NHTSA 
proposed  to  require  that  the  owner's 
manual  provide  any  necessary 
precautions  regarding  the  proper 
positioning  of  occupants,  including 
children,  at  seating  positions  equipped 
with  air  bags  to  ensure  maximum  safety 
protection  for  those  occupants,  and 
information  about  not  placing  objects  on 
the  air  bag  over  or  between  the  occupant 
and  the  air  bag.  As  with  the  other 
owner's  manual  information,  the  agency 
did  not  propose  the  exact  language  that 
must  appear,  but  instead  proposed  to 
permit  manufacture-s  flexibility  to 
choose  the  most  effective  language  for 
their  vehicles. 

NHTSA  received  very  few  comments 
concerning  the  content  of  the 
information  required  to  be  provided  in 
the  owner's  manual,  other  than  ones  of 
general  support  for  the  agency's 
proposal.  However.  SafetyBeltSafe 
U.S.A.  commented  that  complete 
information  on  the  positioning  of 
infants  in  cars  with  oassenger  side  air 
bags  is  essential  in  tie  owner's  manual. 
It  identified  several  ooints  that  it 
believes  should  be  included. 

NHTSA  is  adoptirg  the  owner's 
manual  requirement  as  proposed.  The 
agency  believes  that  a  requirement 
specifying  that  the  owner's  manual  must 
provide  any  necessary  precautions 
regarding  the  proper  portioning  of 
children  at  seating  positions  equipped 
with  air  bags  to  ensure  maximum  safety 
protection  for  those  occupants  is 
sufficient  to  ensure  'hat  information 
along  the  lines  iden  ified  by 
SafetyBeltSafe  U.S.A.  will  be  provided. 
The  agency  further  believes  that 


providing  manufacturers  flexibility  in 
choosing  the  language  will  result  in 
more  effective  messages  that  are  tailored 
for  individual  vehicles.  Therefore,  the 
agency  is  not  providing  more  specific 
requirements  concerning  the 
information  that  must  be  provided. 

3.  Effective  Date 

In  response  to  the  statutory  directive 
that  the  requirement  for  information  in 
owner's  manuals  take  effect  as  soon  as 
possible  (for  the  information  that  is 
required  by  statute),  the  agency, 
proposed  that  the  requirement  become 
effective  180  days  after  publication  of  a 
final  rule.  The  agency  tentatively 
concluded  that  180  days  leadtime  is 
needed  to  allow  vehicle  manufacturers 
to  incorporate  this  new  language  into 
the  owner's  manuals  of  their  vehicles 
equipped  with  air  bags,  but  yet  ensures 
that  the  public  will  be  provided  with 
this  information  in  new  vehicle  owner's 
manuals  as  soon  as  possible.  The  agency 
proposed  the  same  effective  date  for  the 
other  information  to  be  included  in  the 
owner's  manual,  i.e..  the  information 
not  required  by  statute,  and  for  the 
labeling  requirement. 

Toyota  stated  that  the  proposed 
effective  date  of  180  days  after  issuance 
of  a  final  rule  would  be  insufficient  for 
it  to  make  the  necessary  design  and 
retooling  changes  to  ensure  compliance. 
It  requested  one  year's  leadtime. 

GM  commented  that,  with  a  final  rule 
expected  around  September  1. 1993.  an 
effective  date  180  days  after  publication 
of  the  final  rule  would  occur  during  the 
1994  model  year.  That  company  stated 
that  this  would  force  an  unnecessary 
mid-model  year  change  to  vehicles 
manufactured  with  an  air  bag  system.  It 
requested  an  effective  date  of  September 
1  of  the  calendar  year  following 
publication  of  the  final  rule.  Volvo 
requested  the  same  effective  date. 

Honda  stated  that  if  the  agency 
publishes  a  final  rule  by  September  1. 
1993  and  establishes  an  effective  date  of 
March  1, 1994,  it  would  expect  no 
problem  in  complying.  That  company 
stated  that  an  effec^^e  date  occurring 
near  the  end  of  the  model  year,  i.e., 
during  July  or  August,  would  create 
difficulties  since  manufacturers  are 
heavily  involved  in  preparation  for  the 
next  model  year.  It  added  that  a  change 
so  late  would  affect  few  production 
vehicles  and  thus  not  be  cost  effective. 

SafetyBeltSafe  U.S.A.  commented  that 
both  the  warning  label  and  owner  s 
manual  requirement  should  go  into 
effect  as  soon  as  practicable,  so  parents 
can  have  the  benefit  of  the  warning  on 
the  greatest  number  of  vehicles 
equipped  with  passenger  air  bags.  That 
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organization  stated  that  180  days 
leadtime  seemed  reasonable. 

After  considering  the  comments, 
NHTSA  has  decided  to  make  the 
owTier's  manual  requirements  effective 
180  days  after  publication  of  today's 
Hnal  rule,  but  to  make  the  vehicle 
labeling  requirements  effective 
Septemt)er  1. 1994.  Since  the  former 
requirements  only  involve  adding  a 
statement  to  the  owner's  manual,  they 
require  relatively  little  leadtime. 
Moreover,  since  they  can  be  met  simply 
by  adding  an  insert  to  the  owner's 
manual,  they  do  not  require 
manufacturers  to  reprint  existing 
owner's  manuals.  Since  no  commenter 
provided  any  arguments  demonstrating 
that  more  than  180  days  is  required  to 
meet  the  owner'.s  manual  requirements, 
and  given  the  statutory  requirement  that 
the  requirements  take  effect  as  soon  as 
possible,  the  agency  is  making  them 
effective  180  days  after  publication  of 
today's  final  rule. 

NHTSA  recognizes  that  longer 
leadtime  is  required  for  the  vehicle 
labeling  requirements,  since 
manufacturers  may  have  to  change  the 
designs  of  their  sun  visors.  Such 
changes  may  require  retooling. 
Therefore,  the  agency  is  making  these 
requirements  effect  September  1, 1994, 
thereby  providing  about  a  year's 
leadtime. 

C.  Temporary  Exemption  From  Air  Bag 
Requirements 

Section  2508(c)  requires  the  agency  to 
prescribe  the  procedures  to  be  followed 
by  manufacturers  in  applying  for 
temporary  exemptions  from  the  air  bag 
requirements,  as  well  as  the  content  and 
timing  of  any  such  applications.  That 
section  also  provides  that  a  temporary 
exemption  from  the  air  bag  installation 
requirements  shall  be  granted  only  if  the 
agency  finds  that  there  has  been  a 
disruption  in  the  supply  of  any 
inflatable  restraint  component,  or  a 
disruption  in  the  use  and  installation  by 
the  manufacturer  of  such  component 
due  to  unavoidable  events  not  under  the 
control  of  the  manufacturer,  which  will 
prevent  the  manufacturer  from  meeting 
its  anticipated  production  volume  of 
vehicles  with  air  bags.  In  addition,  the 
statute  provides  that  any  temporary 
exemptions  must  be  conditioned  upon 
the  manufacturer's  commitment  to 
recall  the  exempted  vehicles  promptly 
to  install  the  omitted  air  bags  when 
adequate  suppUes  of  air  bags  become 
available  to  satisfy  both  anticipated 
production  and  recall  volume 
requirements.  The  statute  also  provides 
that  notice  of  each  application  for 
temporary  exemption  shall  be  published 
in  the  Federal  Register  and  each  notice 


of  grant  or  denial  shall  be  published  in 
the  Federal  Register,  along  with  the 

reasons  therefor. 

NHTSA  proposed  to  provide  a 
temporary  exemption  section  in 
Standard  No.  208  that  is  modeled 
closely  after  the  temporary  exemption 
provisions  set  forth  in  49  CFR  part  555. 
In  the  NPRM,  the  agency  explained  the 
proposed  procedures  as  follows: 

Elach  application  for  a  temfwrary 
exemption  from  the  air  t)ag  requirement 
would  have  to  identify  the  components  for 
the  air  bag  system  that  have  liecome 
linavailable  due  to  circumstances  beyond  the 
manufacturer's  control,  explain  briefly  the 
cause  of  the  disruption  and  why  it  is  l)eyand 
the  manufacturer's  control,  estimate  the 
anticipated  duration  of  the  disruption,  set 
forth  any  other  information  the  manufacturer 
believes  the  agency  should  consider  in 
reaching  a  decision  on  the  application,  and 
contain  an  imconditional  statement  by  the 
applicant  th.it  iin  air  bag  will  be  installed  in 
every  vehicle  at  those  seating  positions  fur 
which  a  tcmpornry  exemption  is  granted  in 
response  to  the  application.  The  vehicle 
manufacturer  would  also  have  to  propose  a 
reasonable  time  within  which  it  would  recall 
all  vehicles  granted  an  exemption  pursuant 
to  this  application  and  install  the  omitted  air 
bags,  and  explain  why  it  l)clieves  that  period 
of  time  is  reasonable. 

Upon  receipt  of  an  application  for 
temporary  exemption.  NHTSA  would  review 
the  application  to  see  if  it  was  complete.  The 
manufacturer  would  he  advised  if  the 
application  did  nut  contain  all  the  necessary 
information.  If  the  application  were 
complete,  NHTSA  would  publish  notice  of 
the  application  in  the  Federal  Register.  After 
reviewing  the  information  available  to  it, 
NHTSA  would  issue  its  decision  to  grant  or 
deny  the  exemption  Application.  In  no  event 
would  NHTSA's  final  decision  on  the 
application  be  issued  later  than  60  days  after 
the  date  on  which  a  complete  petition  was 
received. 

If  NHTSA  were  to  grant  a  tempK)rary 
exemption,  it  would  state  that  the  exemption 
applies  to  vehicles  manufactured  between 
specified  dates.  The  exemption  would 
generally  tiegin  upon  the  date  the  grant 
notice  was  published  in  the  Federal  Register 
and  end  on  the  date  specified  in  the  notice. 
Under  the  prop>osal,  the  exempted 
manufacturer  would  be  required  to  affix  a 
label  within  the  passenger  compartment  of 
every  vehicle  not  equipped  with  an  air  bag. 
This  lat>el  would  state  in  block  capitals: 

THIS  VEHICLE  DOES  NOT  CONTAIN  AN 
AIR  BAG  IN  CONFORMANCE  WITH  THE 
FEDERAL  MOTOR  VEHICLE  SAFETY 
STANDARD  FOR  OCCUPANT  CRASH 
PROTECTION.  IT  WAS  EXEMPTED 
PURSUANT  TO  NHTSA  EXEMPTION  NO. 


This  label  could  only  he  removed  from  the 
vehicle  after  the  manufacturer  had  recalled 
the  vehicle  and  installed  the  req\ired  air 
t>ag(s).  Upon  removal  of  the  label,  the  vehicle 
would  he  certified  as  complying  with  all  the 
occupant  crash  protection  requirements  of 
Standard  No.  208. 


In  addition,  this  notice  proposes  that  if  any 
vehicles  are  delivered  without  an  air  l>ag, 
pursuant  to  an  exemption,  the  manufacturer 
shall  furnish  written  notification  to  the 
dealer  and  to  the  first  purchaser  of  the 
vehicle  for  purp>oses  other  than  resale  that: 

1.  This  vehicle  does  not  conform  to  Federal 
Motor  Vehicle  Safety  Standard  No.  20a. 
l)ecause  it  is  not  equipped  with  an  inflatable 
restraint  at  (insert  the  affected  seating 
positions). 

2.  The  vehicle  was  allowed  to  be  sold 
pursuant  to  NHTSA  Exemption  No.  (insert 
appropriate  exemption  number). 

3.  The  reason  this  vehicle  was  exempted 
from  the  requirement  for  an  inflatable 
restraint  was  l)ocause  of  factors  l>eyond  the 
vehicle  manufacturer's  control. 

4.  The  vehicle  manufacturer  will  recall  this 
vehicle  not  later  than  (insert  the  time  set 
forth  in  the  exemption)  and  install  the 
missing  inflatable  restraint  at  no  charge. 

5.  If  the  reader  has  any  questions  or  would 
like  some  further  information,  he  or  she  may 
contact  the  manufacturer  at  (insert  an  address 
and  telephone  number). 

NHTSA  received  numerous  comments 
on  the  propo.sed  temporary  exumption 
procedures.  Commentors  addrcs,sod  the 
vehicles  for  which  the  exemptions  are 
available,  the  timing  of  the  agency's 
respon.se,  the  information  required  to  be 
provided  in  petitions,  the  information 
required  to  be  provided  to  consumers, 
and  the  manner  for  providing  the 
information  to  consumers. 

GM,  Ford  and  Chrysler  requested  that 
the  agency  make  the  temporary 
exemptions  available  for  vehicles 
manufactured  before  the  .statutory 
requirement  for  air  bags  takes  effect.  GM 
and  Ford  noted  that  a  significant 
increase  in  air  bag  system  production  is 
expected  to  occur  this  summer  as 
passenger  car  air  bags  are  added  to 
many  car  models,  and  expressed 
concern  that  this  increased  production 
is  likely  to  result  in  an  increased  risk  of 
the  unavoidable  conditions  that  may 
disrupt  the  supply  of  air  bag 
components.  "The  three  manufacturers 
requested  that  the  temporary 
exemptions  be  made  available 
immediately  for  vehicles  whose  design 
incorporates  an  air  bag  to  meet  the 
requirements  of  Standard  No.  208. 

NHTSA  notes  that  its  authority  to 
issue  exemptions  from  safety  standards 
is  very  limited.  Section  2508(c)  provides 
the  agency  authority  to  exempt  motor 
vehicles  from  the  requirements  of 
subsection  (a)  or  (b),  or  both,  under 
specified  circumstances.  Those 
subsections  do  not  require  air  bags  in 
any  passenger  cars  manufactured  before 
September  1, 1996  or  light  trucks 
manufactured  before  September  1, 1997. 
Therefore,  this  exemption  authority 
does  not  apply  to  vehicles  manufactured 
before  those  dates,  and  the  agency 
cannot  make  section  2508(c)  exemptions 
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available  for  vehicles  manufactured 
before  those  dates. 

The  only  exemption  authority  the 
agency  has  for  vehicles  manufactured 
before  the  statutorily  mandated  dates  for 
installing  air  bags  is  that  expressly  set 
forth  in  section  123  of  the  Safety  Act  (15 
U.S.C.  1410).  See  Nader  v.  Volpe.  320  F. 
Supp.  266  (D.D.C  1970).  While  that 
section  provides  several  bases  for 
granting  exemptions,  only  one  would  be 
relevant  to  a  situation  where  there  is  a 
disruption  in  the  supply  of  air  bags. 
Under  section  123(a)(1)(A),  the  agency 
can  provide  temporary  exemptions 
where  compliance  would  cause 
substantial  economic  hardship  to  a 
manufacturer  that  has  made  a  good  faith 
effort  to  comply  with  the  standard. 
However,  since  Congress  authorized 
NHTSA  to  grant  such  exemptions  only 
to  manufacturers  whose  total  annual 
production  of  motor  vehicles  is  10,000 
or  less,  that  type  of  exemption  would 
nofbe  available  to  major  manufacturers 
such  OS  GM,  Ford  and  Chrysler. 

Several  commenters  argued  that  the 
proposed  60-day  period  for  NHTSA  to 
respond  to  a  petition  is  too  long.  GM 
stated  that  the  proposed  procedures 
would  not  provide  the  necessary  relief 
in  a  timely  manner  to  avoid  costly  plant 
closings  should  the  need  for  a 
temporary  exemption  arise.  That 
company  stated  that  the  proposed  time 
for  responding  to  a  petition  may  result 
in  plant  closings  for  up  to  two  months. 
GM  stated  that  with  the  current 
scheduling  practices  of  part  deliveries  to 
the  assembly  plants,  a  plant  closing 
could  become  necessary  within  days 
after  an  unavoidable  disruption  in  the 
supply  of  a  part's  scheduled  delivery.  It 
requested  that  some  means  be  provided 
to  allow  an  immediate  exemption 
during  the  time  a  formal  agency 
determination  is  being  considered,  such 
as  allowing  the  manufacturer  to  make 
the  initial  decision  to  continue  to 
produce  the  vehicles,  under  the  same 
conditions  of  a  formal  petition  being 
granted,  until  the  agency  evaluation  is 
completed. 

Ford  stated  that  considering  the 
extent  of  economic  hardship  that  could 
result  from  a  60-day  assembly  shutdown 
due  to  an  air  bag  supply  disruption,  it 
believes  that  it  should  be  possible  for 
the  agency  to  decide  whether  to  grant  a 
petition  in  much  less  than  60  days.  That 
company  stated  that  it  believes  the 
agency  should  grant  or  deny  any 
petition  within  15  calendar  days  of  ■ 
receipt  of  a  completed  petition  for 
temporary  exemption.  Ford  also 
suggested  that  any  exemption  become 
effective  as  soon  as  it  is  issued,  since  the 
few  days  required  for  publication  in  the 


Federal  Register  could  cause 
unnecessary  economic  hardship. 

Chrysler  stated  that  the  proposed  60- 
day  time  period  could  mean  a  60-day 
cessation  in  production  of  the  vehicles 
in  question  unless  it  or  its  vendors 
maintained  an  ex]>ensive  stock  of 
vulnerable  system  elements  to  cover 
that  contingency.  That  company  stated 
that  it  fails  to  see  how  it  would  take 
more  than  a  few  days  to  verify  the 
validity  of  a  manufacturer's  claim 
regarding  the  availability  of  air  bag 
systems  or  components. 

AORC  requested  that  NHTSA  provide 
a  response  within  one  to  two  weeks. 
That  organization  stated  that  this  time 
frame  is  reasonable  and  would  allow 
current  supply  practices  to  remain  in 
effect.  '  / 

After  considering  the  comments, 
NHTSA  has  decided  to  provide  that  the 
agency  will  respond  to  petitions  within 
15  days  after  receipt  of  a  complete 
petition.  While  NHTSA  believes  that 
extraordinary  efforts  may  be  necessary 
for  the  agency  to  finish  the  neces.sary 
analysis  and  respond  to  a  petition  in 
such  a  short  time  period,  it  is  persuaded 
that  a  longer  period  could  result  in 
unnecessary  economic  hardship.  For  the 
same  reason,  the  agency  has  also 
decided  to  make  an  exemption  effective 
at  the  time  it  is  issued.  While  NHTSA 
is  adopting  a  15-day  response  time,  it 
notes  that,  if  for  some  reason  it  is  unable 
to  respond  within  that  time  period,  the 
delay  would  not  result  in  an  automatic 
grant  of  the  petition. 

The  agency  cannot  adopt  GM's 
request  to  provide  immediate 
exemptions  that  are  effective  during  the 
time  a  petition  is  being  considered. 
Section  2508(c)  provides  that  the  agency 
may  grant  an  exemption  only  if  it  finds 
that  there  has  been  a  disruption  in  the 
supply  of  any  inflatable  restraint 
component,  or  a  disruption  in  the  use 
and  installation  by  the  manufacturer  of 
such  component  due  to  unavoidable 
events  not  under  the  control  of  the 
manufacturer,  that  will  prevent  the 
manufacturer  from  meeting  its 
anticipated  production  volume  of 
vehicles  with  air  bags.  Thus,  an 
exemption  cannot  become  effective 
until  the  agency  makes  the  required 
finding. 

Ford  stated  that  it  is  concerned  about 
the  proposed  requirement  that  an 
exemption  application  contain  an 
unconditional  statement  by  the 
manufacturer  that  an  inflatable  restraint 
system  will  be  installed  in  every  vehicle 
at  those  seating  positions  for  which  a 
temporary  exemption  is  requested  in  the 
application.  That  company  stated  that  it 
does  not  believe  that  a  manufacturer 
could  provide  such  an  unconditional 


statement,  because  the  vehicles  are  not 
in  the  control  of  the  manufacturer.  Ford 
noted  that  a  vehicle  may  not  be 
remediable  because  the  customer  may 
refuse  to  have  an  air  bag  installed,  or  the 
vehicle  may  have  been  put  out  of 
service,  exported  or  otherwise  become 
unavailable  for  installation  of  the  air 
bag.  That  company  suggested  that  the 
agency  require  a  statement  that  the 
vehicle  manufacturer  will  make  all 
reasonable  efforts  to  install  the  air  bag 
free  of  charge  to  the  owner,  including  all 
efforts  normally  used  to  complete  a 
safety  recall  ordered  by  the  agency. 
Chrysler  expres.sed  similar  concerns  in 
its  comment. 

NHTSA  recognizes  that  manufacturers 
cannot  install  air  bags  in  vehicles  that 
are  destroyed  in  collisions  or  which 
owners  refuse  to  return  during  a  recall. 
The  agency  has  revised  the  regulatory 
text  in  the  final  rule  to  moke  it  clcor  that 
monufricturers  mu.st  unconditionally 
commit  to  c;onduc;t  a  recoil,  but  do  not 
hove  to  guarontee  that  air  bags  will  be 
installed  in  vehicles  that  owners  do  not 
return.  However,  in  order  to  ensure  that 
air  bags  are  installed  in  as  many 
vehicles  as  possible,  the  agency  is 
requiring  manufactures  to  submit  a  plan 
.setting  forth  steps  they  will  take  to 
ensure  that  air  bags  will  be  installed  in 
as  many  vehicles  as  practicable. 

Ford  also  expressed  concerned  about 
the  agency's  proposal  to  require  an 
exemption  petition  to  include  an 
estimate  of  the  time  needed  to  correct 
the  disruption,  and  for  the  dealer- 
purchaser  notice  to  include  the  date  for 
recall  and  installation  of  the  missing  air 
bags.  That  company  stated  that 
experience  from  past  supply  disruptions 
leads  it  to  believe  that  estimating  the 
length  of  a  disruption  is  not  a  precise 
endeavor  and  that  disruptions  can  last 
longer  than  originally  expected.  Ford 
also  stated  that  the  proposed 
requirement  could  cause  unnecessary 
customer  dissatisfaction  if  the  vehicle 
manufacturer  is  unable  to  meet  the 
specified  date  due  to  factors  beyond  its 
control. 

Ford  argued  that  the  statute  does  not 
require  that  the  manufacturer  estimate 
the  time  to  correct  the  disruption  in 
applying  for  an  exemption.  Ford  noted 
that  the  statute  specifies  that  an 
exemption  shall  be  conditioned  upon 
the  manufacturer's  commitment  to    - 
recall  within  a  reasonable  period  of  time 
proposed  by  the  manufacturer  and 
approved  by  the  Secretary  after  such 
components  became  available  in 
sufficient  quantities  to  satisfy  both 
anticipated  production  and  recall 
volume  requirements.  That  company 
stated  that  it  believes  that  Congress  did 
not  expect  that  manufacturers  would  be 
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able  to  estimate  the  length  of  any  supply 
disruption,  and  therefore  would  be 
unable  to  estimate  the  end  date  by 
which  a  recall  would  be  completed.  It 
stated  that  it  believes  that  a  recall  date 
should  not  be  required,  but  that  the 
manufacturer  should  have  the  flexibility 
to  provide  an  estimated  recall  date  other 
than  in  the  petition  for  exemption. 
Chrysler  stated  that  it  believes  it 
would  be  very  difficult,  if  not 
impossible  in  some  circumstances,  for  a 
manufacturer  to  provide  anything  more 
specific  than  an  estimate  of  the  time 
when  a  missing  inflatable  restraint  will 
be  njplaced,  as  opposed  to  the  "not  later 
t?.an"  time  proposed  to  be  required  in 
fhf  dealer-purchaser  notice.  That 
company  stated  that,  in  some  instances, 
it  may  be  necessary  for  an  air  bag 
component  supplier  to  completely  re- 
establish a  production  facility,  and  that 
specifying  a  date  and  time  for  the 
resumption  of  deliveries  can  be  only  an 
estimate. 

NHTSA  notes  that  several  dates  are 
relevant  in  the  exemption  process.  One 
is  the  date  an  exemption  begins,  an 
issue  which  was  discussed  above. 
Another  is  the  date  an  exemption  ends, 
i.e.,  the  date  when  a  manufacturer  may 
no  longer  produce  vehicles  within  air 
bags.  A  third  relevant  date  is  when 
exempted  vehicles  will  be  recalled  to 
install  the  missing  air  bags.  This  would 
actually  include  a  number  of  dates, 
since  a  recall  would  necessarily  take 
place  over  a  period  of  time. 

Section  2508(c)  requires  that  any 
exemption  or  renewal  must  be 
conditioned  upon  the  manufacturer's 
commitment  to  recall  the  exempted 
vehicles  for  installation  of  omitted 
inflatable  restraints  within  a  reasonable 
time  proposed  by  the  manufacturer  and 
approved  by  the  Secretary  after  such 
components  become  available  in 
sufficient  quantities  to  satisfy  both 
anticipated  production  and  recall 
volume  requirements.  Thus,  the 
establishment  of  a  time  for  recall  is  a 
necessary  part  of  the  exemption  process. 
However,  the  agency  believes  that  the 
language  of  section  2508(c)  does  not 
specify  when  the  establishment  of  a 
time  for  recall  must  take  place,  i.e.,  as 
part  of  the  granting  of  an  exemption  or 
at  a  later  time. 

The  agency  believes  it  would  be 
desirable  to  specify  a  time  for  recall  as 
part  of  the  granting  of  an  exemption. 
The  setting  of  a  date  would  ensure  that 
a  manufacturer  would  not  procrastinate 
on  a  recall.  In  addition,  purchasers 
would  have  assurance  as  to  when  an  air 
bag  would  be  installed. 

NHTSA  is  persuaded  by  the 
comments,  however,  that  in  some 
possible  circumstances,  e.g.,  a  major 


disruption  in  the  supply  of  sodium 
azide.  there  may  be  too  much 
uncertainty  for  a  manufacturer  to 
provide  reliable  estimates  of  when  a 
disruption  will  be  corrected  or  a  recall 
take  place.  For  the  same  reason,  it  may 
not  be  possible  for  the  agency  to  make 
a  determination  as  to  what  would 
constitute  a  "reasonable"  time  for  recall. 

The  agency  believes  that  the 
appropriate  way  to  deal  with  this 
possibility  is  to  provide  greater 
flexibility  in  the  exemption  procedures. 
NHTSA  is  therefore  requiring  in  the 
final  rule  that  manufacturers  provide 
estimates  of  various  dates  or  explain 
why  it  is  not  possible  to  provide  such 
estimates.  The  agency  is  also  providing 
that  it  may  attach  such  conditions  as  the 
Administrator  may  deem  appropriate  to 
a  temporary  exemption,  including  but 
not  limited  to  requiring  manufacturers 
to  provide  progress  reports  at  specified 
times  (including,  as  appropriate  and  to 
the  extent  possible,  estimates  of  dates 
and  times  concerning  when  a  supply 
disruption  will  be  corrected  and  when 
recall  will  take  place).  Thus,  If  NHTSA 
decides  that  it  is  not  possible  to  set 
certain  dates  as  part  of  the  grant  of  a 
petition,  it  may  include  appropriate 
conditions  as  part  of  the  exemption  to 
ensure  that  dates  are  set  as  soon  as 
possible. 

Similarly,  the  final  rule  specifies  that, 
unless  otherwise  provided  by  NHTSA  in 
an  exemption,  the  manufacturer  must 
provide  certain  information  to  dealers 
and  purchasers,  including  a  date  by 
which  the  manufacturer  will  recall  the 
vehicle.  Thus,  if  NHTSA  decides  that  a 
manufacturer  cannot  provide  such  a 
date,  it  may  provide  in  the  exemption 
that  a  date  need  not  be  given. 

Advocates  stated  that  another 
sentence  should  be  added  to  the 
exemption  label  indicating  to  the 
purchaser  the  date  by  which  the  vehicle 
will  be  recalled  by  the  manufacturer  for 
the  purpose  of  installing  the  air  bag  and 
that  it  will  be  installed  at  no  charge. 
That  organization  also  stated  that  the 
label  should  be  installed  in  the  location 
where  the  air  bag  would  have  been 
installed  had  no  exemption  been 
necessary.  The  Coalition  recommended 
that  the  agency  add  a  statement  to  the 
label  with  the  date  by  which  the 
manufacturer  will  recall  the  vehicle  for 
installation  of  the  air  bag  and  a  phone 
number  the  consumer  can  call  for  more 
information.  Robert  Schlegel  stated  that 
there  should  be  a  large  marking  on  the 
exterior  glass  surface  of  the  vehicle  that 
makes  it  obvious  to  a  prospective 
purchaser  that  a  vehicle  does  not  have 
an  air  bag. 

NHTSA  believes  that  the  proposed 
requirement  for  a  label  to  be  aflixed 


within  the  passenger  compartment  is 
sufficient  to  ensure  that  a  prospective 
purchaser  will  know  that  a  vehicle  does 
not  have  an  air  bag.  The  agency  is  not 
specifying  a  more  specific  location  for 
the  label  since  the  appropriate  location 
is  likely  to  vary  depending  on  the 
interior  design  of  the  vehicle.  While  the 
agency  agrees  that  it  is  important  for 
consumers  to  be  aware  of  the  date  by 
which  the  vehicle  will  be  recalled  (if  it 
is  possible  for  the  manufacturer  to 
provide  such  a  date)  and  a  phone 
number  they  can  call  for  more 
information,  this  information  will  be 
included,  to  the  extent  possible,  in  the 
dealer-purchaser  notice.  NHTSA  has 
therefore  decided  "that  it  is  unnecessary 
to  also  require  the  information  on  the 
exemption  label. 

Ford  stated  that  the  exemption  label 
should  not  be  required  to  contain  the 
NHTSA  exemption  number.  That 
manufacturer  stated  that  requiring  any 
specific  information  on  the  exemption 
label  would  likely  further  delay  the 
resumption  of  vehicle  production  while 
labels  are  produced  and  distributed  to 
assembly  plants.  Ford  stated  that  it 
would  prefer  to  design  print  generic 
exemption  labels  as  soon  as  an 
exemption  procedure  is  established. 

While  NHTSA  recognizes  that  generic 
exemption  labels  could  provide  a  minor 
benefit  to  manufacturers,  the  agency 
believes  it  is  important  that  consumers 
be  provided  with  the  exemption  number 
on  the  label.  The  agency  notes  that  this 
provision  has  long  been  a  part  of  the 
temporary  exemption  requirements  set 
forth  in  49  CFR  part  555,  and  enables 
the  consumer  to  easily  identify  the 
specific  temporary  exemption  that  is 
applicable.  Moreover,  the  agency  does 
not  believe  that  this  requirement  is 
burdensome  or  will  create  any 
significant  delays.  Manufacturers  can 
set  up  procedures  in  advance  to  ensure 
that  exemption  labels  can  be  produced 
on  short  notice  should  the  need  arise. 
Ford  also  stated  that  it  believes  the 
proposed  wording  for  the  vehicle 
exemption  label  and  dealer-purchaser 
notices  should  be  considered 
illustrative,  but  should  not  prevent  a 
manufacturer  from  adopting  wording 
that  might  be  more  appropriate  to  the 
vehicle  or  more  readily  understood  by 
its  customers.  However,  the  agency  has 
drafted  the  wording  in  a  way  that  is 
understandable  and  appropriate  for  all 
vehicles.  If  the  agency  permitted 
manufacturers  to  adopt  their  own 
wording,  the  message  could  become 
diluted.  However,  since  the  agency  can 
provide  for  changes  in  the  notice  as  part 
of  an  exemption,  a  manufacturer  could 
request  a  change  that  it  believes  is 
appropriate  as  part  of  its  petition. 


Federal  Register  /  Vol.  58,  No.  169  /  Thursday,  September  2,  1993  /  Rules  and  Regulations    46561 


NADA  stated  that  neither  the  statute 
nor  the  proposed  regulation  specifies 
the  manner  by  which  the  notice  is  to  be 
provided  to  the  dealer  or  to  the  first 
purchaser  at  retail.  That  organization 
stated  that  to  ensure  that  purchasers  at 
retail  receive  this  information,  it  urged 
the  agency  to  specify  that  the 
manufacturer  must  insert  in  or  include 
with  the  owner's  manual  the 
notification  of  the  exemption. 

The  agency  agrees  with  NADA  that 
the  regulation  should  specify  how 
manufacturers  must  provide  the  notice 
to  retail  purcliasers.  NHTSA  has 
decided  to  require  manufacturers  to 
provide  the  notice  by  registered  mail 
within  two  weeks  after  purcha.se;  The 
agency  is  specifying  the  use  of 
registered  mail  becaii.se  that  means  of 
notification  will  draw  attefition  to  the 
notice  and  ensure  that  purchasers  are 
likely  to  read  it. 

In  the  NPRM,  the  agency  proposed  a 
provision  stating  that  decisions  to  grant 
or  deny  petitions  would  l)e  the  final 
agency  action  on  applications,  so  no 
petitions  for  reconsideration  of  such 
decisions  would  be  processed  or*" 
considered  by  the  agency.  Chrysler 
stated  that  it  fails  to  see  why  the  agency 
finds  it  neces,sary  to  propose  that  no 
petitions  for  reconsideration  would  be 
considered  regarding  Its  decision  to 
grant,  or  more  importantly,  to  deny  a 
temporary  exemption. 

NHTSA  does  not  believe  that  there  is 
any  reason  to  provide  for  petitions  for 
reconsideration  on  agency  responses  to 
exemption  petitions.  The  agency  notes 
that  it  has  not  provided  for  such 
procedures  in  similar  regulations.  If  a 
manufacturer  whose  petition  has  been 
denied  obtains  new  supporting 
information  not  previously  considered 
by  the  agency,  it  can  submit  a  new 
exemption  petition.  NHTSA  will  not, 
however,  consider  petitions  which  are 
merely  repetitious.  If  someone  obtains 
information  demonstrating  that  an 
exemption  should  be  terminated,  it  can 
provide  that  information  to  the  agency 
and  request  the  agency  to  terminate  the 
exemption.  While  the  agency  has 
decided  not  to  provide  for  petitions  for 
reconsideration,  it  has  also  decided  that 
it  is  unnecessary  to  specifically  cover 
this  point  in  the  regulatory  text. 

NHTSA  notes  that  it  proposed,  as  part 
of  the  exemption  provisions,  to  specify 
that  removal  of  the  vehicle  exemption 
label  by  the  manufacturer  or  any  of  its 
dealers  or  distributors  would  constitute 
a  certification  that  the  vehicle  complies 
in  full  with  the  inflatable  restraint 
>ystem  requirement  of  Standard  No. 
208.  The  agency  decided  that  such  a 
3rovision  is  unnecessary. 


D.  Reporting  Requirements 

Whenever  the  agency  specifies  a 
phase-in  of  some  performance 
requirement,  it  is  necessary  for 
enforcement  of  that  phase-in  to  require 
manufacturers  to  report  at  the  end  of  the 
production  period  its  total  production  of 
vehicles  and  the  number  of  such 
vehicles  that  are  certified  as  complying 
with  the  relevant  performance 
requirement.  Accordingly,  since  section 
2508  mandates  a  phase-in  of  air  bags  as 
the  e.xclusive  means  of  complying  with 
the  automatic  crash  protection 
requirements,  it  is  necessary  to  amend 
the  reporting  requirements  to  require 
nfianufacturers  to  report  what  percentage 
of  their  production  is  equipped  with  air 
bags  certified  as  complying  with  the 
crash  protection  requirements.  The 
agency  proposed  to  amend  Part  585  in 
this  manner. 

Ford  requested  that  the  proposed 
reporting  requirements  apply  only  to 
vehicle  manufacturers  that  do  not 
provide  in  Ratable  restraint  systems  in 
100  percent  of  cars  (or  trucks)  during 
the  applicable  phase-in.  That  company 
stated  that  It  expects  100  percent  of  its 
affected  vehicles  to  be  equipped  with 
inflatable  restraints  during  the  two 
phase-in  periods.  Ford  suggested  that 
any  manufacturer  which  did  not  file 
under  part  585  would  effectively  be 
claiming  that  100  percent  of  its  affected 
vehicles  met  the  Inflatable  restraint 
criteria.  Honda  provided  a  similar 
comment,  sugj^esting  that  the  agency 
accept  a  manufacturer's  statement  if  the 
manufacturer  achieves  100  percent 
compliance. 

NHTSA  agrees  that  a  simplified 
reporting  option  should  be  provided  for 
manufacturers  that  achieve  100  percent 
compliance.  Under  the  final  rule,  such 
a  manufacturer  may  submit  a  summary 
statement,  signed  by  an  official 
representative,  that  all  affected  vehicles 
comply.  The  agency  believes  that  it 
would  be  inappropriate  to  accept  the 
lack  of  a  filing  as  a  statement  of  100 
percent  compliance,  since  there  could 
be  a  number  of  explanations  for  lack  of 
receipt  of  a  filing,  e.g.,  a  filing  might 
have  become  lost  in  the  mail. 

E.  Other  Issues 


1.  Due  Care 

Standard  No.  208  includes  a  provision 
which  states  that  a  vehicle  shall  not  be 
deemed  to  be  in  noncompliance  with 
the  standard  if  its  manufacturer 
establishes  that  It  did  not  know  in  the 
exercise  of  due  care  that  such  vehicle  is 
not  in  conformity  with  the  standard. 
Advocates  commented  that  this 
provision  amounts  to  a  disclaimer  and 
employs  a  subjective  standard  that  is  at 


odds  with  the  clear  wording  of  the 
National  Traffic  and  Motor  Vehicle 
Safety  Act  and  with  judicial 
interpretations  of  that  Act.  That 
organization  argued  that  the  agency 
should  decline  to  extend  the  provision 
to  the  amended  portions  of  Standard 
No.  206  or.  alternatively,  should  issue  ? 
separate  final  rule  deleting  the  "due 
care"  provision  from  the  standard 
entirely. 

As  noted  by  Advocates,  the  "due 
care"  provision  was  added  to  Standard 
No.  208  in  1986.  This  provision  has 
been  a  part  of  the  agency's  air  bag 
provision  since  that  time.  The  agency  is 
currently  considering,  as  Indi(.a'^d  by 
its  Semi-Annual  Regulatory  Ag"i\da, 
proposing  to  delete  the  provi.<;ion  from 
Standard  No.  208.  See  58  FR  24722, 
April  26, 199.1. 

Since  NHTSA  did  not  propose  to 
delete  the  "due  care"  provision  In  the 
NPRM,  Advocates'  request  is  outside  the 
scope  of  this  rulemaking.  The  agency 
will  continue  to  consider  whether  to 
Issue  an  NPRM  to  delete  the  provision. 

2.  Auto  Recycling 

ISRI  stated  that  air  bag  canlst^-rs  create 
hazards  to  auto  recycling.  That 
organization  slated  that  the  detonation 
of  air  bag  infiator  canister  inside  an  auto 
shredder  could  easily  ignite  the  air/ 
hydrocarbon  mixture  present  there  and 
cause  a  significant  explosion,  as  well  as 
liberate  sodium  azide.  which  Is 
classified  as  a  toxic  substance  by  the 
Environmental  Protection  Agency 
(EPA),  into  the  air  or  onto  the  ground. 
ISRI  stated  that  NHTSA  should  establish 
a  regulatory  requirement,  as  part  of  this 
rulemaking,  that  requires  air  bag  and/or 
auto  manufacturers  to  take  steps  to 
create  incentives  for  the  removal  and 
recycling  of  air  bag  canisters  prior  to  the 
delivery  of  auto  hulks  for  shredding. 

ISRI  stated  that  perhaps  the  most 
effective  and  market-based  solution 
would  be  to  require  air  bag  or  auto 
manufaclurers  to  buy  back  air  bag 
canisters  from  suppliers  of  auto  hulks 
prior  to  delivery  for  recycling.  That 
organization  stated  that  under  the 
proposed  program,  auto  dismantlers 
would  willingly  remove  air  bag 
canisters  for  resale  to  anyone  willing  to 
pay  them  an  amount  necessary  to  justify 
their  expense  to  remove  them.  ISRI 
stated  that  an  alternative  canister 
repurchase  plan  could  be  formulated  to 
place  on  the  air  bag  manufacturers  the 
duty  to  buy  back  their  own  canisters. 

NHTSA  notes  that  the  automotive 
industry  and  the  Society  of  Automotive 
Engineers  recommend  that  every  air  bag 
be  deliberately  deployed  before  the 
vehicle  is  shredded  (i.e.,  "fired"  using  a 
remote  test  connection)  thereby 
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rendering  the  inflator/module  hannless. 
Further,  the  automotive  industry  is 
providing  technical  instructions  in 
current  service  manuals  regarding  the 
proper  disposal  techniques  of  air  bags, 
which  is  the  deliberate  deployment 
before  the  vehicle  is  shredded. 

Auto  recyclers  can  thus  avoid  any 
hazards  by  deploying  air  bags  before 
shredding.  NHTSA  also  observes  that 
ISRI's  recommendation  to  require  air 
bag  or  vehicle  manufacturers  to  buy 
back  air  bags  is  outside  the  scope  of  this 
rulemaking.  Moreover,  NHTSA  does  not 
have  the  authority  to  establish  such 
requirements. 

3.  Definition  of  Inflatable  Restraint 
System 

The  agency  proposed  a  provision  that 
would  define  inflatable  restraint  system 
as  an  air  bag  that  is  concealed  in  the 
steering  wheel  or  in  the  instrument 
panel  until  it  is  activated  in  a  crash.  GM 
commented  that  the  incorporation  of 
specific  air  bag  locations  into  the 
definition  would  restrict  future  restraint 
system  design  practices.  The  agency 
does  not  wish  to  unnecessarily  restrict 
future  air  bag  designs.  Therefore,  it  has 
removed  the  specified  locations  from 
the  definition  included  in  the  final  rule. 

4.  Air  Bag  Alone  Test  Requirements 

BMW  noted  that  the  agency's 
occupant  crash  protection  requirements 
must  be  met  both  with  the  air  bag  alone 
and  with  the  combination  of  the  air  bag 
and  a  safety  belt.  That  manufacturer 
argued  that  this  results  in  major  tests 
costs.  BMW  argued  that  the  air  bag 
alone  requirement  exists  because 
NHTSA  regarded  the  air  bag  as  a 
primary  and  not  supplemental  restraint 
system  and  that  the  proposal  apparently 
revises  this  agency  view.  It 
recommended  that  the  agency  only 
retain  the  combination  test  requirement. 
However,  while  NHTSA  agrees  that  it  is 
verj-  important  for  occupants  to  wear 
their  safety  behs  in  vehicles  equipped 
with  air  bags,  the  agency  also  believes 
it  is  important  to  require  occupant  crash 
protection  in  situations  where 
occupants  are  not  wearing  safety  belts. 
Therefore,  the  agency  is  not  adopting 
BMW's  suggestion. 

Rulemaking  Analyses  and  Notices 

Executive  Order  12 29 J  (Federal 
Regulation)  and  DOT  Regulatory 
Policies  and  Procedures 

NHTSA  has  considered  the  costs  and 
other  impacts  associated  with  this 
rulemaking  action.  Based  on  that 
consideration,  NHTSA  has  determined 
that  this  final  rule  is  not  "major"  writhin 
the  meaning  of  Executive  Order  12291, 


because  the  costs  should  be  well  below 
the  $100  million  threshold  for 
categorizing  a  rule  as  "major."  However, 
this  final  rule  is  "significant"  within  the 
meaning  of  the  Department  of 
Transportation's  regulatory  policies  and 
procedures,  because  of  the  level  of 
public  interest.  Accordingly,  NHTSA 
has  prepared  a  final  regulatoiy 
evaluation  (FRE),  a  copy  of  which  has 
been  placed  in  the  docket  for  this 
rulemaking  action. 

The  FRE  may  be  briefly  summarized 
as  follows.  The  agency  believes  that 
almost  ail  manufacturers  were  planning 
on  using  air  bags  in  their  vehicles 
produced  during  the  model  years 
affected  by  this  final  rule.  Hence,  the 
costs  associated  with  this  final  rule  will 
be  very  small.  There  will  be  .some  minor 
costs  associated  with  the  labeling 
requirements  and  owner's  manual 
requirements,  but  again  the  agency 
believes  that  mo.st  manufacturers  are 
already  labeling  the  sun  visors  in  their 
cars  equipped  with  air  bags  and 
providing  information  in  the  owner's 
manuals.  The  FRE  e-stimates  the 
consumer  cost  of  each  label  to  be  SO.OG 
to  $0.11.  Since  the  final  rule  requires 
two  or  three  labels  per  vehicle,  the 
consumer  cost  for  the  labels  would  be 
$0.12  to  $0.33.  The  FRE  also  provides 
estimates  of  the  benefits  and  costs  of  an 
all  air  bag  fleet  compared  to  an  all 
automatic  belt  fioet. 

Regulatory  Flexibility  Act 

NHTSA  has  also  considered  the 
effects  of  this  regulatory  action  under 
the  Regulatory  Flexibility  Act.  I  hereby 
certify  that  this  rule  will  not  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities. 
Final  stage  manufacturers  and  alterers 
are  the  small  entities  primarily  affected 
by  this  final  rule.  However  since  the 
agency  believes  that  all  the  major 
manufacturers  (which  provide  the 
incomplete  or  complete  vehicles  to  final 
stage  manufacturers  and  alterers)  were 
planning  to  install  air  bags  voluntarily, 
and  since  it  also  believes  that  air  bags 
will  be  available  in  all  or  nearly  all 
models  during  the  80  percent  phase-in 
year  for  light  trucks  (thereby  enabling 
alterers  and  final  stage  manufacturers  to 
obtain  vehicles  already  equipped  with 
air  bags),  the  final  rule  will  not  have  any 
significant  effect  on  final  stage 
manufacturers  or  alterers.  Moreover, 
since  the  final  rule  will  not  significantly 
affect  the  price  of  passenger  cars  or  light 
trucks,  it  will  not  have  any  significant 
economic  impact  on  small  businesses, 
small  organizations,  and  small 
goverrunental  units  which  purchase 
these  vehicles. 


National  Environmental  Policy  Act 

NHTSA  analyzed  the  environmental 
issues  associated  with  air  bags  as  part  of 
its  requirements  for  automatic  crash 
protection  in  new  cars  (49  FR  28962; 
July  17. 1984)  and  light  trucks  and  vans 
(56  FR  12472;  March  26, 1991),  and 
determined  that  the  widespread 
introduction  and  use  of  air  bags  would 
not  have  a  significant  impact  on  human 
health  or  the  environment.  Based  on 
those  analyses,  which  were  conducted 
pursuant  to  the  National  Environmental 
Policy  Act,  NHTSA  has  determined  that 
today's  final  rule  will  not  have  a 
significant  impact  on  human  health  or 
the  environment.  A  discussion  related 
to  the  environmental  issues  associated 
with  air  bags  can  be  found  in  Docket  No. 
74-14;  Notice  36  (for  passenger  cars) 
and  Docket  No.  74-14;  Notice  70  (for 
light  trucks  and  vans).  In  addition,  EPA 
submitted  comments  on  the 
environmental  ospects  of  the  NPRM. 
NHTSA's  response  to  EPA,  as  well  as 
EPA's  incoming  letter,  has  been  placed 
in  the  docket. 

Executive  Order  12612  (Federalism) 

The  agency  has  analyzed  this  final 
rule  in  occordance  with  the  principles 
and  criteria  set  forth  in  Executive  Order 
12012.  NHTSA  has  determined  that  this 
final  rule  does  not  have  sufficient 
federalism  implications  to  warrant  the 
preparation  of  a  Federalism  As.sessmenl. 

Paperwork  Reduction  Act 

The  reporting  and  recordkeeping 
requirements  associated  with  this  rule 
have  been  approved  by  the  Office  of 
Management  and  Budget  in  accordance 
with  44  U.S.C.  Chapter  35,  under  0MB 
No.  2127-0535.  As  noted  earlier,  the 
final  rule  incorporates  a  simplified 
reporting  option  for  manufacturers  that 
achieve  100  percent  compliance. 

Civil  Justice  Reform 

This  final  rule  will  not  have  any 
retroactive  effect.  Under  section  103(d) 
of  the  National  Traffic  and  Motor 
Vehicle  Safety  Act  (Safety  Act:  15  U.S.C. 
1392(d)),  whenever  a  Federal  motor 
vehicle  safety  standard  is  in  effect,  a 
State  may  not  adopt  or  maintain  a  safety 
standard  applicable  to  the  same  aspeci 
of  performance  which  is  not  identical  to 
the  Federal  standard,  except  to  the 
extent  that  the  State  requirement 
imposes  a  higher  level  of  performance 
and  applies  only  to  vehicles  procured 
for  the  State's  use.  Section  105  of  the 
Safety  Act  (15  U.S.C.  1394)  sets  forth  a 
procedure  for  judicial  review  of  final 
rules  establishing,  amending  or  revoking 
Federal  motor  vehicle  safety  standards. 
That  section  does  not  require 
submission  of  a  petition  for 
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reconsideration  or  other  administrative 
proceedings  before  parties  may  file  suit 
in  court. 

List  oTSubiects  • 

49  CFR  Part  571 

■  Imports,  Motor  vehicle  safety,  Motor 
vehicles. 

49  CFR  Part  585 

Motor  vehicles.  Reporting  and 
recordkeeping  requirements. 

In  consideration  of  the  foregoing.  49 
CFR  parts  571  and  585  are  amended  as 
follows: 

PART  571— FEDERAL  MOTOR 
VEHICLE  SAFETY  STANDARDS 

1.  The  authority  citation  for  part  571 
continues  to  read  as  follows: 

Authority:  15  U.S.C.  1392.  1401.  1403. 
1407;  delegation  of  authority  at  49  CFK  1.50. 

2.  Section  571.208  is  amended  by 
revising  S4.1.4;  removing  existing  S4.1.5 
through  S4. 1.5. 2(d).  inclusive,  and 
adding  a  new  S4.1.5  through  S4.1.5.3; 
removing  existing  S4.2.6  and  adding  a 
new  S4.2.6  through  S4. 1.6.2;  revising 
S4.5.1;  revising  S4.5.3.1;  and  adding 
S12  through  Sl2.7.3(e).  The  revised  and 
added  paragraphs  read  as  follows: 

§  571 .208    Standard  No.  208,  Occupant 
Crash  Protection. 

*  •         •         •         • 

54.1.4  Passenger  cars  manufactured 
on  or  after  September  1.  19H9,  hut 
before  September  J.  1996. 

•  *         •         *         • 

54.1.5  Passenger  cars  manufactured 
on  or  after  September  1,  1996. 

S4.1 .5.1  Frontal/angular  automatic 
protection  system. 

(a)  Each  passenger  car  manufactured 
on  or  af^er  September  1,  1996  shall: 

(1)  At  each  front  outbo<nrd  designated 
seating  position  meet  the  frontal  crash 
protection  requirements  of  S5.1  by 
means  that  require  no  action  by  vehicle 
occupants; 

(2)  At  any  front  designated  seating 
positions  that  are  not  "outboard 
designated  seating  positions."  as  that 
term  is  defined  at  49  CFR  571.3.  and  at 
any  rear  designated  seating  positions 
that  are  not  "rear  outboard  designated 
seating  positions,"  as  that  term  is 
defined  at  S4. 1.4. 2(c)  of  this  standard, 
have  a  Type  1  or  Type  2  seat  belt 
assembly  that  conforms  to  Standard  No. 
209  and  S7.1  and  S7.2  of  this  standard; 
and 

(3)  At  each  ftont  designated  seating 
position  that  is  an  "outboard  designated 
seating  position,"  as  that  term  is  defined 
dt  49  CFR  571.3.  and  at  each  rear 
designated  seating  position  that  is  a 


"rear  outboard  designated  seating 
positions."  as  that  term  is  defined  at 
S4. 1.4. 2(c)  of  this  standard,  have  a  Type 
2  seat  belt  assembly  that  conforms  to 
Standard  No.  209  and  S7.1  through  S7.3 
of  this  standard,  and.  in  the  case  of  the 
Type  2  seat  belt  assemblies  installed  at 
the  front  outboard  designated  seating 
positions,  meet  the  frontal  crash 
protection  requirements  with  the 
appropriate  anthropomorphic  test 
dummy  restrained  by  the  Type  2  seat 
belt  assembly  in  addition  to  the  means 
that  requires  no  action  by  the  vehicle 
occupant. 

(b)  For  the  purposes  of  this  section,  an 
inflatable  restraint  system  means  an  air 
bag  that  is  activated  in  a  crash. 

S4.1.5.2     Passenger  cars 
manufactured  on  or  after  September  1, 
1996  and  before  September  1,  1997. 

54. 1.5. 2.1  The  amount  of  passenger 
cars  complying  with  the  requirement  of 
S4. 1.5. 1(a)(1)  by  means  of  an  inflntahle 
restraint  system  at  the  driver's  and  right 
front  passenger's  position  shall  be  not 
less  than  95  percent  of  the 
manufacturer's  total  production  of 
pa.s.senger  cars  manufactured  on  or  after 
September  1. 1996,  and  before 
September  1,  1997.  A  vehicle  shall  not 
be  deemed  to  be  in  noncompliance  with 
this  standard  if  its  manufacturer 
establishes  that  it  did  not  have  reason  to 
know  in  the  exercise  of  due  care  that 
such  vehicle  is  not  in  conformity  with 
the  requirement  of  this  standard. 

54.1 .5.2.2  Passenger  cars  produced 
by  more  than  one  manufacturer. 

54. 1.5. 2. 2.1  For  the  purpose  of 
calculating  the  production  of  pas!;enger 
cars  by  each  manufacturer  during  the 
period  specified  in  S4.1.5.2,  a  pa,ssenger 
car  produced  by  more  than  one 
manufacturer  shall  be  attributed  to  a 
single  manufacturer  as  follows,  subject 
to  S4. 1.5. 2. 2.2: 

(a)  A  passenger  car  that  is  imported 
into  the  United  Slates  shall  be  attributed 
to  the  importer. 

(b)  A  passenger  car  manufactured 
within  the  United  States  by  more  than 
one  manufacturer,  one  of  which  also 
markets  the  vehicle,  shall  be  attributed 
to  the  manufacturer  that  markets  the 
vehicle. 

54. 1.5.2.2. 2  A  passenger  car 
produced  by  more  than  one 
manufacturer  shall  be  attributed  to  any 
one  of  the  vehicle's  manufacturers,  as 
specified  in  an  express  written  contract, 
reported  to  the  National  Highway 
Traffic  Safety  AdminLstration  pursuant 
to  part  585  of  this  chapter,  between  the 
manufacturer  so  specified  and  the 
manufacturer  to  which  the  vehicle 
otherwise  would  be  attributed,  pursuant 
to  S4.1.5.2.2.1. 


S4 . 1 . 5 . 3    Passenger  cars 
manufactured  on  or  after  September  1, 
1997.  Each  passenger  car  manufactured 
on  or  after  September  1, 1997  shall 
comply  with  the  requirement  of 
S4. 1.5. 1(a)(1)  by  means  of  an  inflatable 
restraint  system  at  the  driver's  and  right 
front  passenger's  position.  A  vehicle 
shall  not  be  deemed  to  be  in 
noncompliance  with  this  standard  if  its 
manufacturer  establishes  that  it  did  not 
have  reason  to  know  in  the  exercise  of 
due  care  that  such  vehicle  is  not  in 
conformity  with  the  requirement  of  this 
standard. 
***** 

S4.2.6     Trucks,  buses,  and 
multipurpose  passenger  vehicles  with  a 
GVWR  ofS.SOn  pounds  or  less  and  an 
unlondfHl  vehicle  weight  ofS.fJOO 
pounds  or  less  mnnufnrtured  nn  or  after 
September  1,  1997.  Each  truck,  hu^.  .niid 
multipurpose  passenger  velii'.l'.'  u  itii  a 
GVWR  of  8,500  pounds  or  less  .iimI  an 
unloaded  vehicle  weight  of  5,500 
pounds  or  less,  which  is  manufactured 
on  or  after  September  1.  1907,, shall 
comjjiy  with  the  requirements  of 
S4. 1.5.1  of  this  standard  (as  specified  for 
passenger  cars),  except  ihnt  walk-in  van- 
type  trucks  and  vehicles  desij^ned  to  ho 
sold  exclusively  to  the  U.S.  Postal 
Service  may  meet  the  recjuiremefils  of 
S4.2.1.1  or  S4.2.1.2  of  this  standard 
instead  of  the  re(]uirements  of  84. 1.5.1. 

S4. 2.6.1     Trucks,  buses,  and 
multipurpose  passenger  vehicles  with  a 
GVWU  of  8,500  pounds  or  less  and  an 
unloadt*d  vehicle  v^eighl  of  5.500 
pounds  or  less  manufactured  on  or  after 
September  1,  1997  and  bf^fare 
September  1.1 99H. 

S4. 2.6. 1.1     The  amount  of  trucks, 
buses,  and  multipurpose  passenger 
vehicles  complying  with  the 
requirements  of  S4.1.5.1(n)(l)  of  this 
.standard  by  means  of  an  inflatable 
restraint  sy.stem  shall  be  not  less  than  80 
percent  of  the  manufacturer's  total 
combined  production  of  subject  vehicles 
manufactured  on  or  after  September  1. 
1997  and  before  September  1,  1998. 
Each  truck,  bus,  or  multipurpose 
passenger  vehicle  with  a  GVWR  of  8.500 
pounds  or  less  and  an  unloaded  vehicle 
weight  of  5,500  pounds  or  less 
manufactured  on  or  after  September  1, 
1997  and  l>efore  September  1. 1998. 
whose  driver's  seating  position 
complies  with  S4.1. 5. 1(a)(1)  by  means  of 
an  infiatable  restraint  system  and  whose 
right  fix)nt  passenger's  seating  position 
is  equipped  with  a  manual  Type  2  seat 
belt  assembly  that  complies  with  S5.1  of 
this  standard,  with  the  seat  belt 
assembly  adjusted  in  accordance  with 
S7.4.2  of  this  standard,  shall  be  counted 
as  a  vehicle  complying  with 
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S4. 1.5. 1(a)(1)  by  means  of  an  inflatable 
restraint  system.  A  vehicle  shall  not  be 
deemed  to  be  in  noncompliance  with 
this  standard  if  its  manufacturer 
establishes  that  it  did  not  have  reason  to 
know  in  the  exercise  of  due  care  that 
such  vehicle  is  not  in  conformity  with 
the  requirement  of  this  standard. 
S4. 2.6. 1.2    Trucks,  buses,  and 
multipurpose  passenger  vehicles  with  a 
GVWR  of  8.500  pounds  or  less  and  an 
unloaded  vehicle  weight  of  5,500 
pounds  or  less  produced  by  more  than 
one  manufacturer. 

54.2.6.1.2.1  For  the  purpose  of 
calculating  the  production  by  each 
manufacturer  during  the  period 
specified  in  S4. 2.6.1.1.  a  truck,  bus.  or 
multipurpo.se  passenger  vehicle  with  a 
GVWR  of  8.500  pounds  or  less  and  an 
unloaded  vehicle  weight  of  5,500 
pounds  or  less  produced  by  more  than 
one  manufacturer  shall  be  attributed  to 

a  single  manufacturer  as  follows,  subject 
to  S4. 2.6.1. 2.2: 

(a)  A  vehicle  that  is  imported  into  the 
United  States  shall  be  attributed  to  the 
importer. 

(d)  a  vehicle  manufactured  within  the 
United  States  by  more  than  one 
manufacturer,  one  of  which  also 
markets  the  vehicle,  shall  be  attributed 
to  the  manufacturer  that  markets  the 
vehicle. 

54.2.6.1.2.2  A  truck,  bus.  or 
multipurpose  passenger  vehicle 
produced  by  more  than  one 
manufacturer  shall  be  attributed  to  any 
one  of  the  vehicle's  manufacturers,  as 
specified  in  an  express  written  contract, 
reported  to  the  National  Highway 
Traffic  Safety  Administration  pursuant 
to  part  585  of  this  chapter,  between  the 
manufacturer  so  specified  and  the 
manufacturer  to  which  the  vehicle 
otherwise  would  be  attributed,  pursuant 
toS4.2.6.1.2.1. 

54. 2.6.2     Trucks,  buses,  and 
multipurpose  passenger  vehicles  with  a 
GVWR  of  8,500  pounds  or  less  and  an 
unloaded  vehicle  weight  of  5,500 
pounds  or  less  manufactured  on  or  after 
September  J.  1998.  Each  truck,  bus,  or 
multipurpose  vehicle  with  a  GVWR  of 
8,500  pounds  or  less  and  an  unloaded 
vehicle  weight  of  5,500  pounds  or  less 
manufactured  on  or  after  September  1. 
1998  shall  comply  with  the  requirement 
of  S4. 1.5. 1(a)(1)  by  means  of  an 
inflatable  restraint  system  at  the  driver's 
and  right  front  passenger's  position.  A 
vehicle  shall  not  be  deemed  to  be  in 
noncompliance  with  this  standard  if  its 
manufacturer  establishes  that  it  did  not 
have  reason  to  know  in  the  exercise  of 
due  care  the  such  vehicle  is  not  in 
conformity  with  the  requirement  of  this 
standard. 


S4.5.1    Labeling  and  owner's  manual 
information. 

(a)  Air  bag  maintenance  or 
replacement  information.  If  the  vehicle 
manufacturer  recommends  periodic 
maintenance  or  replacement  of  an 
inflatable  restraint  system,  as  that  term 
is  deflned  in  84. 1.5. 1(b)  of  this  standard, 
installed  in  a  vehicle,  that  vehicle  shall 
be  labeled  with  the  recommended 
schedule  for  maintenance  or 
replacement.  The  schedule  shall  be 
specified  by  month  and  year,  or  in  terms 
of  vehicle  mileage,  or  by  intervals 
measured  from  the  date  appearing  on 
tne  vehicle  certification  label  provided 
pursuant  to  49  CFR  part  567.  The  label 
shall  be  permanently  affixed  to  the 
vehicle  within  the  passenger 
compartment  and  lettered  in  English  in 
block  capital  and  numerals  not  less  than 
three  thirty-seconds  of  an  inch  high. 
This  label  may  be  combined  with  the 
label  required  by  S4.5.1  (b)  of  this 
standard  to  appear  on  the  sun  visor.  If 
some  regular  maintenance  or 
replacement  of  the  inflatable  restraint 
system(s)  in  a  vehicle  is  recommended 
by  the  vehicle  manufacturer,  the 
owner's  manual  shall  also  set  forth  the 
recommended  schedule  for  maintenance 
or  replacement. 

(b)  Label  on  sun  visor  above  front 
outboard  seating  positions  equipped 
with  infiatable  restraint. 

(1)  For  vehicles  manufactured  on  or 
after  September  1,  1994,  each  front 
outboard  seating  position  that  provides 
an  infiatable  restraint  shall  havea  label 
permanently  affixed  to  the  sun  visor  for 
such  seating  position  on  either  side  of 
the  sun  visor,  at  the  manufacturer's 
option.  Except  as  provided  in 
S4.5.1(b)(3).  this  label  shall  read: 
CAUTION 

TO  AVOID  SERIOUS  INJURY: 

For  maximum  safety  protection  in  all  types 

of  crashes,  you  must  always  wear  your 

safety  belt. 
Do  not  install  rearward-facing  child  seats  in 

any  front  passenger  seat  position. 
Do  not  sit  or  lean  unnecessarily  close  to  the 

air  bag. 
Do  not  place  any  objects  over  the  air  bag  or 

between  the  air  twg  and  yourself. 
See  the  owner's  manual  for  further 

information  and  explanations. 

(2)  The  color  of  the  lettering  on  the 
label  shall  contrast  with  the  background 
of  the  label.  No  other  information  shall 
appear  on  the  same  side  of  the  sun  visor 
to  which  the  label  is  affixed.  Except  for 
an  air  bag  alert  label  placed  on  the' visor 
pursuant  to  S4.5.1{c)  of  this  standard, 
no  other  information  about  air  bags  or 
the  need  to  wear  seat  belts  shall  appear 
anywhere  on  the  sun  visor. 

(3)  If  the  vehicle  does  not  have  an 
inflatable  restraint  at  any  front  seating 


position  other  than  that  for  the  driver, 
the  statement  "Do  not  install  rearward- 
facing  child  seats  in  any  front  passenger 
seat  position"  may  be  omitted  from  the 
label. 

(c)  Air  bag  alert  label.  If  the  label 
required  by  S4.5.1(b)  for  a  sun  visor 
(other  than  the  sun  visor  for  the  driver 
seating  position)  is  not  visible  when  the 
sun  visor  is  in  the  stowed  position,  an 
air  bag  alert  label  shall  be  permanently 
affixed  either  to  that  visor  so  that  the 
label  is  visible  when  the  visor  is  in  that 
position  or  to  the  cover  of  the  air  bag  for 
that  seating  position,  at  the  option  of  the 
manufacturer.  An  air  bag  alert  label 
affixed  to  an  air  bag  cover  pursuant  to 
this  paragraph  shall  read  "Air  Bag.  See 
Sun  Visor."  An  air  bag  alert  label  affixed 
to  an  sun  visor  pursuant  to  this 
paragraph  shall  read  "Air  bag.  See  Other 
Side."  'The  color  of  the  lettering  on  the 
label  shall  contrast  with  the  background 
of  the  label.        .  \ 

(d)  At  the  option  of  the  manufacturer, 
the  requirements  in  S4.5.1(b)  and 
S4.5.1(c)  for  labels  that  are  permanently 
affixed  to  specified  parts  of  the  vehicle 
may  instead  be  met  by  permanent 
marking  or  molding  of  the  required 
information. 

(e)  Information  to  appear  in  owner's 
manual.  The  owner's  manual  for  any 
vehicle  equipped  with  an  infiatable 
restraint  system  shall  include  a 
description  of  the  vehicle's  air  bag 
system  in  an  easily  understandable 
format.  The  owner's  manual  shall 
include  a  statement  to  the  effect  that  the 
vehicle  is  equipped  with  an  air  bag  and 
a  lap/shoulder  belt  at  one  or  both  front 
outboard  seating  positions,  and  that  the 
air  bag  is  a  supplemental  restraint  at 
those  seating  positions.  The  information 
shall  emphasize  that  all  occupants, 
including  the  driver,  should  always 
wear  their  seat  belts  whether  or  not  an 
air  bag  is  also  provided  at  their  seating 
position  !o  minimize  the  risk  of  severe 
injury  or  death  in  the  event  of  a  crash. 
The  owner's  manual  sh^ll  also  provide 
any  necessary  precautions  regarding  the 
proper  positioning  of  occupants, 
including  children,  at  seating  positions 
equipped  with  air  bags  to  ensure 
maximum  safety  protection  for  those 
occupants.  The  owner's  manual  shall 
also  explain  that  no  objects  should  be 
placed  over  or  near  the  label  identifying 
the  air  bag  on  the  steering  wheel  and 
instrument  panel,  because  any  such 
objects  could  cause  harm  if  the  vehicle 
is  in  a  crash  severe  enough  to  cause  the 
air  bag  to  inflate. 

•        •        •        •        • 

S4.5.3.1.    An  automatic  belt  that 
provides  only  pelvic  restraint  may  not 
be  used  pursuant  to  S4.5.3  to  meet  the 
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requirements  of  an  option  that  requires 
a  Type  2  seat  belt  assembly.  An 
automatic  belt  may  not  be  used 
pursuant  to  S4.5.3  to  meet  the 
requirements  of  S4. 1.5. 1(a)(3)  for  a  Type 
2  seat  belt  assembly  at  any  seating 
position  equipped  with  an  inflatable 
restraint  system  pursuant  to  S4.1.5.2, 
S4.1.5.3.  S4.2.6.1.orS4.2.6.2ofthis 
standard. 
•        •        *        •        • 

Si  2.  Temporary  Exemption  from 
Requirement  for  Inflatable  Restraint 
System. 

512.1  Scope.  This  section 
establishes  procedures  for  filing  and 
processing  applications  for  temporary 
exemption  from  the  requirements  in  this 
standard  that  vehicles  be  equipped  with 
inflatable  restraint  systems. 

812.2  Definitions. 
Line  means  a  name  that  a 

manufacturer  applies  to  a  group  of 
motor  vehicles  of  the  same  make  which 
have  the  same  body  or  chassis,  or 
otherwise  are  similar  in  construction  or 
design.  A  line  may,  for  example,  include 
2-door,  4-door,  station  wagon,  and 
hatchback  vehicles  of  the  same  make.  - 

512.3  Standard  of  review.  In  order  to 
receive  a  temporary  exemption  from  the 
inflatable  restraint  requirement,  a 
vehicle  manufacturer  must  demonstrate 
in  its  application  that  there  has  been  a 
disruption  in  the  supply  of  one  or  more 
inflatable  restraint  system  components, 
or  a  disruption  in  the  use  and 
installation  by  the  manufacturer  of  any 
such  component  due  to  unavoidable 
events  not  under  the  control  of  the 
manufacturer,  which  will  prevent  a 
manufacturer  from  meeting  its 
anticipated  production  volume  of 
vehicles  with  inflatable  restraint 
systems. 

Si  2.4    Exemption  applications — 
General  requirements.  Each  application 
for  a  temporary  exemption  from  the 
inflatable  restraint  requirements  must — 

(a)  Be  written  in  the  English  language; 

(b)  Be  submitted  in  three  copies  to: 
Administrator,  National  Highway 
Traffic  Safety  Administration,  400 
Seventh  Street.  SW..  Washington,  DC 
20590; 

(c)  State  the  full  and  address  of  the 
manufacturer,  the  nature  of  its 
organization  (individual,  partnership, 
corporation,  etc.),  and  the  name  of  the 
State  or  country  under  the  laws  of 
which  it  is  organized; 

(d)  Identify  the  motor  vehicle  line  or 
lines  for  which  the  temporary 
exemption  is  being  sought; 

(e)  Set  forth  in  full  the  data,  views, 
and  arguments  of  the  manufacturer  that 
would  support  granting  the  temporary 
exemption,  including  the  specific 
information  required  by  S12.5;  and 


(f)  Specify  and  segregate  any  part  of 
the  information  and  data  submitted  in 
the  application  that  should  be  withheld 
from  public  disclosure  in  accordance 
with  part  512  of  this  chapter. 

Si 2.5    Exemption  applications — 
Specific  content  requirements.  Each 
application  for  a  temporary  exemption 
from  the  inflatable  restraint  requirement 
must  include: 

(a)  A  clear  and  specific  identification 
of  any  component  in  the  inflatable 
restraint  system  that  has  become 
unavailable  due  to  circumstances 
beyond  the  manufacturer's  control,  and 
a  diagram  showing  the  location  of  such 
component  within  the  restraint  system 
and  within  the  vehicle; 

(b)  A  clear  and  specific  explanation  of 
the  cause  or  causes  of  the  disruption  in 
the  supply  of  the  component,  and  a 
showing  that  such  disruption  is  beyond 
the  control  of  the  manufacturer; 

(c)  An  estimate  of  the  length  of  time 
that  will  be  needed  to  correct  t!ie 
disruption  and  again  incorporate  the 
subject  components  into  current 
production,  or  an  explanation  of  why  it 
is  not  possible  to  provide  such  an 
estimate; 

(d)  A  complete  statement  of  the  bases 
for  the  manufacturer's  belief  that 
NHTSA  should  grant  a  temporary 
exemption  in  response  to  this 
application; 

(e)  An  unconditional  statement  by  the 
manufacturer  that  it  will  recall  every 
vehicle  for  which  a*temporary 
exemption  is  requested  in  the 
application;  to  install  all  missing 
inflatable  restraint  systems; 

(0  A  plan  setting  forth  steps  the 
manufacturer  will  take  to  ensure  that  as 
many  exempted  vehicles  as  possible 
will  be  returned  for  installation  of 
missing  inflatable  restraint  systems; 

(g)  A  proposed  reasonable  period  of 
time  after  the  disruption  in  the  supply 
of  infiatable  restraint  system 
components  is  corrected  that  the 
manufacturer  estimates  will  ensure  a 
sufficient  quantity  of  components  for 
both  anticipated  production  and  retrofit 
of  those  vehicles  for  which  a  temporary 
exemption  is  requested  in  the 
application,  so  that  the  vehicle 
manufacturer  can  recall  those  vehicles 
for  which  a  temporary  exemption  is 
requested  and  install  inflatable  restraint 
systems  in  them,  together  with  a 
demonstration  of  why  the  manufacturer 
believes  this  proposed  period  of  time  is 
reasonable  for  completing  this  recall,  or 
an  explanation  of  why  it  is  not  possible 
to  provide  such  an  estimate; 

(n)  A  proposed  date  for  termination  of 
the  exemption; 

(i)  A  proposed  date  by  which  all 
exempted  vehicles  will  have  been 


recalled  and  had  inflatable  restraints 
installed  (assuming  owners  returned 
their  vehicles  in  a  timely  matter  in 
response  to  a  first  notice  by  the 
manufacturer),  or  an  explanation  of  why 
it  is  not  possible  to  provide  such  an 
estimate. 

512.6  Processing  an  application  for 
a  temporary  exemption,  (a)  NHTSA  will 
process  any  application  for  temporary- 
exemption  that  contains  the  information 
specified  in  S21.4  and  S12.5.  If  an 
application  fails  to  provide  the 
information  specified  in  SI 2.4  and 
S12.5.  NHTSA  will  not  process  the 
application,  but  will  advise  the 
manufacturer  of  the  information  that 
must  be  provided  if  the  agency  is  to  * 
proce.ss  the  application. 

(b)  Notice  of  each  nppliciition  for 
temporary  exemption  shall  be  publisftod 
in  the  Federal  Register. 

(c)  NHTSA  will  issue  its  decision  to 
grant  or  deny  the  requested  temporary 
exemption  not  later  thnn  l,=i  d;iys  after 
the  agency  receives  a  complete  petition. 
as  defined  in  paragraph  (a).  However,  a 
failure  to  issue  a  decision  within  this 
time  does  not  result  in  a  grant  of  the 
petition. 

(d)  Notice  of  each  decision  to  ^rant  or 
deny  a  temporary  exemption,  and  the 
reasons  for  granting  or  denyin;;  it,  will 
be  published  in  the  Federal  Rcs'stcr. 

(e)  The  Administrator  may  attach 
such  conditions  as  he  or  she  diM-nis 
appropriate  to  a  temporary  exemption. 
including.but  not  limited  to  requiring 
manufacturers  to  provide  pro}.'ress 
reports  at  specified  limes  (inc;ludin'f^  as 
appropriate  and  to  the  extent  possible, 
estimate  of  dates  and  times  concerning 
when  a  supply  disruption  will  be 
corrected  and  when  recall  will  take 
place)  and  requiring  manufacturers  to 
take  .specific  steps  to  ensure  that  as 
many  exempted  vehicles  as  possible 
will  lie  returned  for  installation  of 
missing  inflatable  restraint  systems. 

(f)  Unless  a  later  effective  date  is 
specified  in  a  notice  announcing  an 
agency  decision  to  grant  a  temporary 
exemption,  a  temporary  exemption  from 
the  inflatable  restraiiit  requirement  will 
become  effective  upon  the  date  the 
decision  is  issued. 

5 1 2. 7  Labels  and  written  notice 
announcing  temporary  exemption. 

512.7.1  It  .shall  be  a  condition  of 
every  temporary  exemption  from  the 
inflatable  restraint  requirement  that  the 
manufacturer  of  exempted  vehicles 
comply  with  the  provisions  of  Si  2.7.2 
and  S12.7.3. 

512.7.2  (a)  The  manufacturer  of  any 
vehicle  granted  a  temporary  exemption 
from  the  inflatable  restraint  requirement 
shall  affix  a  label  within  the  passenger 
compartment  of  such  vehicle.  The  label 
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shall  set  forth  the  following  information 
in  block  capital  letters  and  numerals  not 
less  than  three  thirty-seconds  of  an  inch 
high: 

THIS  VEHICli  DOES  NOT  CONTAIN  AN 
AIR  BAG  IN  CONFORMANCE  WITH  THE 
FEDERAL  MOTOR  VEHIC:LE  SAFETY 
STANDARD  FOR  OCQIPANT  CRASH 
PROTtXTION.  IT  WAS  EXEMPTED 
Pl'RSl'ANT  TO  NHTSA  EXEMPTION  NO. 
(insert  number  assigned  by  NHTSA). 

(b)  This  label  shall  not  be  renrioved 
until  after  the  vehicle  manufacturer  has 
recalled  the  vehicle  and  installed  an 
inflatable  restraint  system  at  those 
seating  positions  for  which  it  was 
granted  an  exemption. 

S\2.7.3    The  manufacturer  of  any 
vehicle  that  is  delivered  without  an 
inflatable  restraint  system,  pursuant  to  a 
temporary  exemption  granted  under  this 
section,  shall,  at  the  time  of  delivery  of 
the  vehicle,  provide  a  written  notice  to 
the  dealer  to  whom  the  vehicle  is 
delivered.  The  manufacturer  shall  also 
provide  a  written  notice  by  registered 
mail  to  the  first  purchaser  of  the  vehicle 
for  purposes  other  than  resale,  within 
two  weeks  after  purcha.se  Unless 
otherwise  provided  for  by  the 
Administrator  in  the  exemption,  such 
notice  shall  provide  the  following 
information: 

(a)  This  vehicle  does  not  conform  to 
Federal  Motor  Vehicle  Safety  Standard 
No.  208,  because  it  is  not  equipped  with 
an  inflatable  restraint  at  {insert  the 
affected  seating  positions). 

(b)  The  vehicle  was  allowed  to  be  sold 
pursuant  to  NHTSA  E.xemption  No. 
(insert  appropriate  exemption  number). 

(c)  The  reason  this  vehicle  was 
exempted  from  the  requirement  for  an 
inflatable  restraint  was  because  of 
factors  beyond  the  manufacturer's 
control. 

(d)  The  manufacturer  will  recalMhis 
vehicle  not  later  than  (insert  the  time  set 
forth  in  the  exemption)  and  install  the 
missing  inflatable  restraint  at  no  charge. 

(e)  If  the  reader  has  any  questions  or 
would  like  some  further  information,  he 
or  she  may  contact  the  manufacturer  at 
(insert  an  address  and  telephone 
number). 


PART  58S-AUT0MATIC  RESTRAINT 
PHASE-JN  REPORTING 
REQUIREMENTS 

3.  The  authority  citation  for  part  585 
continues  to  read  as  follows: 

Authority:  15  U.S.C.  1392, 1401, 1407; 
delegation  of  authority  at  49  CFR  1.50. 

4.  Section  585.1  is  revised  to  read  as 
follows: 


S58S.1    Scope. 

This  part  establishes  requirements  for 
manufacturers  of  passenger  cars  to 
submit  reports,  and  to  maintain  records 
related  to  the  reports,  concerning  the 
number  of  cars  equipped  with  inflatable 
restraint  systems  in  compliance  with  the 
requirement  of  84. 1.5. 2  of  Standard  No. 
208.  Occupant  Crash  Protection  (49  CFR 
571.208).  This  part  also  establishes 
requirements  for  manufacturers  of 
trucks,  buses,  and  multipurpose 
passenger  vehicles  with  a  gross 'vehicle 
weight  rating  (GVVVR)  of  8.500  pounds 
or  less  and  an  unloaded  vehicle  weight 
of  5,500  pounds  or  less  to  submit 
reports,  and  to  maintain  records  related 
to  the  reports,  concerning  the  number  of 
such  vehicles  equipped  with  automatic 
crash  protection  in  compliance  with  the 
requirements  of  S4.2.5  of  Standard  No. 
208  and  the  number  of  such  vehicles 
equipped  with  inflatable  restraint 
systems  in  compliance  with  the 
requirement  of  S4. 2. 6.1  of  Standard  No. 
208. 

5.  Section  585.2  is  revised  to  read  as 
follows: 

§  585.2    Purpose. 

The  purpose  of  these  reporting 
requirements  is  to  aid  the  National 
Highway  Traffic  Safety  Administration 
in  determining  whether  a  vehicle 
manufacturer  has  complied  with  the 
requirements  of  Standard  No.  208. 
Occupant  Crash  Protection  (49  CFR 
571.208)  to  install  automatic  crash 
protection  in  specified  percentages  of 
the  manufacturer's  annual  production 
and  to  install  an  inflatable  restraint 
system  that  provides  automatic  crash 
protection  in  a  specified  percentage  of 
the  manufacturer's  annual  production. 

6.  Section  585.3  is  revised  to  read  as 
follows: 

§585.3    Applicability. 

This  part  applies  to  manufacturers  of 
passenger  cars  and  to  manufacturers  of 
trucks,  buses,  and  multipurpose 
passenger  vehicles  with  a  GVVVR  of 
8, .500  pounds  or  less  and  an  unloaded 
vehicle  weight  of  5,500  pounds  or  less. 

7.  Section  585.5  is  revised  to  read  as 
follows: 

§  585.5    Reporting  requirements. 

(a)  General  reporting  requirements — 
Passenger  cars.  Within  60  days  after  the 
end  of  the  production  year  ending 
August  31, 1997,  §ach  manufacturer  that 
manufactured  any  passenger  cars  for 
sale  in  the  United  States  shall  submit  a 
report  to  the  National  Highway  Traffic 
Safety  Administration  concerning  its 
complfance  with  the  requirement  of 
Standard  No.  208  (49  CFR  571.208)  for 
installation  of  inflatable  restraint 


systems  that  provide  automatic  crash 
protection  in  95  percent  of  its  cars 
manufactured  during  that  production 
year. 

(b)  General  reporting  requirements — 
Light  trucks,  buses,  and  multipurpose 
passenger  vehicles. — (1)  Automatic 
crash  protection.  Within  60  days  after 
the  end  of  the  production  years  ending 
August  31,  1995,  August  31. 1996.  and 
August  31  1997,  each  manufacturer  that 
manufactured  any  trucks,  buses,  or 
multipurpose  pas.senger  vehicles  with  a 
GVWR  of  8,.500  pounds  or  less  and  an 
unloaded  vehicle  weight  of  5,500 
pounds  or  less  during  the  production 
year  (other  than  walk-in  van-type 
trucks,  vehicles  designed  to  be  sold 
exclusively  to  the  U.S.  Postal  Service, 
vehicles  manufactured  for  operation  by 
persons  with  di.sabilities,  vehicles 
manufactured  in  two  or  more  stages,  or 
vehicles  that  were  altered  aftor 
previously  having  been  certified  in 
accordance  with  part  5G7  of  this 
chapter)  .shall  submit  a  report  to  the 
National  Highway  Traffic  Safety   . 
Administration  concerning  its 
compliance  with  the  requirements  of 
Standard  No.  208  (49  CFR  571.208)  for 
installation  of  automatic  crash 
protection  in  such  vuliicles 
manufactured  during  that  production 
year.  This  report  need  not  he  filed  by 
any  manufacturer  whose  produi:tion 
consists  exclusively  of: 

(i)  Vehicles  manufactured  in  two  or 
more  stages: 

(ii)  Walk-in  van-typo  trucks; 

(iii)  Vehicles  designed  to  be  sold 
exclusively  to  the  U.S.  Fo.stal  Service; 

(iv)  Vehicles  manufactured  for 
operation  by  persons  with  disabilities; 
and/or 

(v)  Vehicles  that  are  altered  after 
previously  having  been  certified  in 
accordance  with  part  567  of  this 
chapter 

(2)  Inflatable  restraint  system  that 
provides  automatic  crash  protection. 
Within  60  days  after  the  end  of  the 
production  year  ending  August  31, 
1998,  each  manufacturer  that 
manufactured  any  trucks,  buses,  or 
multipurpose  passenger  vehicles  with  a 
GVWR  of  8,500  pounds  or  less  and  an 
unloaded  vehicle  weight  of  5,500 
pounds  or  less  during  the  production 
year  (other  than  walk-in  van-type  trucks 
or  vehicles  designed  to  be  sold 
exclusively  to  the  U.S.  Postal  Ser\'ice) 
.shall  submit  a  reportJo  the  National 
Highway  Traffic  Safety  Administration 
concerning  its  compliance  with  the 
requirements  of  Standard  No.  208  (49 
CFR  571.208)  for  installation  of 
inflatable  restraint  systems  that  provide 
automatic  crash  protection  in  80  percent 
of  such  vehicles  manufactured  during 


that  production  year.  This  report  need 
not  be  filed  by  any  manufacturer  whose 
production  consists  exclusively  of: 
(i)  Walk-in  van-type  trucks;  and/or 
(ii)  Vehicles  designed  to  be  sold 
exclusively  to  the  U.S.  Postal  Service. 

(c)  Each  report  submitted  in 
compliance  with  paragraphs  (a),  (b)(1). 
or  (b)(2)  of  this  section  shall: 

(1)  Identify  the  manufacturer; 

(2)  State  the  full  name,  address,  and 
title  of  the  official  responsible  for 
preparing  the  report: 

(3)  Identify  the  production  year  for 
which  the  report  is  filed; 

(4)  Provide  the  information  specified 
in  paragraph  (d)  of  this  section; 

(5)  Be  written  in  the  English  language; 

(6)  Be  submitted  to:  Administrator, 
National  Highway  Traffic  Safety 
Administration.  400  Seventh  Street  SW.. 
Washington.  DC  20590;  and 

(7)(i)  In  the  case  of  a  report  filed 
pursuant  to  paragraph  (a)  of  this  section, 
expressly  state  whether  the 
manufacturer  has  complied  with  the 
requirement  of  S4. 1.5. 2  of  Standard  No. 
208  (§  571.208  of  this  chapter); 

(ii)  In  the  case  of  a  report  filed 
pursuant  to  paragraph  (b)(1)  of  this 
section,  expressly  state  whether  the 
manufacturer  has  complied  with  the 
requirements  of  S4.2.5  of  Standard  No. 
208  (§571.208  of  this  chapter):  and 

(iii)  In  the  case  of  a  report  filed 
pursuant  to  paragraph  (b)(2)  of  this 
section,  expressly  state  whether  the 
manufacturer  has  complied  with  the 
requirements  of  S4. 2. 6.1  of  Standard  No. 
208  (§  571.208  of  this  chapter). 

(d)  Report  content — (1)  Passenger 
cars.  Each  manufacturer  that  certifies 
that  all  of  its  passenger  cars  for  the 
production  year  ending  August  31.  1997 
comply  with  S4. 1.5. 1(a)(1)  of  Standard 
No.  208  (49  CFR  571.208)  by  means  of 
an  infiatable  restraint  system  at  the 
driver's  and  right  front  passenger's 
position  shall  so  state.  Each  other 
manufacturer  shall  submit  the 
ijiformation  specified  below. 

(i)  Basis  for  phase-in  production 
goals.  Each  manufacturer  shall  report 
the  total  number  of  passenger  cars  it 
manufactured  for  sale  in  the  United 
States  for  the  production  year  ending 
August  31.  1997. 

(ii)  Production.  Each  manufacturer 
shall  report  the  number  of  passenger 
cars  manufactured  for  sale  in  the  United 
States  for  the  production  year  ending 
August  31. 1997  that  it  certified  as 
complying  with  S4. 1.5. 1(a)  of  Standard 
No.  208  (§  571.208  of  this  chapter) 
because  they  were  equipped  with  an 
infiatable  restraint  system  that  provided 
automatic  crash  protection  at  both  the 
driver's  and  the  right  front  passenger's 
seating  position. 


(iii)  Vehicles  produced  by  more  than 
one  manufacturer.  Each  manufacturer 
whose  reporting  of  information  is 
affected  by  one  or  more  of  the  express 
written  contracts  permitted  by 
S4.1.5.2.2  of  §571.208  of  this  chapter 
shall: 

(A)  Report  the  existence  of  each  such 
contract,  including  the  names  of  all 
parties  to  the  contract,  and  expfein  how 
the  contract  affects  the  report  being 
filed:  and 

(B)  Report  the  number  of  Cars  covered 
by  each  such  contract. 

(2)  Trucks,  buses,  and  multipurpose 
passenger  vehicles.  Each  manufacturer 
that  certifies  that  all  of  its  trucks,  buses, 
and  multipurpose  passenger  vehicles 
with  a  GVWR  of  8.500  pounds  or  less 
and  an  unloaded  vehicle  weight  of  5.500 
pounds  or  less,  manufactured  during  the 
production  year  ending  August  31,  1998 
comply  with  S4. 1.2.1  of  Standard  No. 
208  (49  CFR  571.208)  by  means  of  an 
infiatable  restraint  system  at  the  driver's 
and  right  front  passenger's  position 
shall  so  state.  Each  other  manufacturer 
shall  submit  the  information  specified 
below, 

(i)  Automatic  crash  protection — (A) 
Basis  for  phase-in  production  goals. 
Each  manufacturer  shall  report  the 
number  of  trucks,  buses,  and 
multipurpose  passenger  vehicles  with  a 
GVWR  of  8,500  pounds  or  less  and  an 
unloaded  vehicle  weight  of  5,500 
pounds  or  less  that  it  manufactured  for 
sale  in  the  United  States  for  each  of  the 
three  preceding  production  years,  or,  at 
the  manufacturer's  option,  for  the 
production  year  for  which  the  report  is 
filed.  A  manufacturer  that  did  not 
manufacture  any  trucks,  buses,  or 
multipurpose  passenger  vehicles  with  a 
GVWR  of  8.500  pounds  or  less  and  an 
unloaded  vehicle  weight  of  5.500 
pounds  or  less  during  each  of  the  three 
preceding  production  years  must  report 
the  number  of  trucks,  buses,  or 
multipurpose  passenger  vehicles  with  a 
GVWR  of  8,500  pounds  or  less  and  an 
unloaded  vehicle  weight  of  5,500 
pounds  or  less  it  manufactured  during 
the  production  year  for  which  the  report 
is  filed.  However,  manufacturers  are  not 
required  to  report  any  information  with 
respect  to  those  vehicles  that  are 
manufactured  in  two  or  more  stages, 
walk-in  van-type  trucks,  vehicles 
designed  tote  sold  exclusively  to  the 
U.S.  Postal  Service,  vehicles 
manufactured  for  operation  by  persons 
with  disabilities,  and/or  vehicles  that 
are  altered  after  previously  having  been 
certified  in  accordance  with  part  567  of 
this  chapter. 

(B)  Production.  Each  manufacturer 
shall  report  for  the  production  year  for 
which  the  report  is  filed,  and  for  each 


preceding  production  year,  to  the  extent 
that  trucks,  buses,  and  multipurpose 
passenger  vehicles  produced  during  the 
preceding  production  years  are  treated 
under  §  571.208  of  this  chapter  as 
having  been  produced  during  the 
production  period  for  which  the  report 
is  filed,  the  information  specified  in 
paragraphs  (d)(2)(i)(B)(J)  through 
(d){2)(i)(B)(3)  of  this  section,  inclusive, 
with  respect  to  its  trucks,  buses,  and 
multipurpose  vehicles  with  a  GVWR  of 
8,500  pounds  or  less  and  an  unloaded 
vehicle  weight  of  5,500  pounds  or  less. 

(1)  The  number  of  those  vehicles 
certified  as  complying  with  S4. 1.2.1  of 
Standard  No.  208  (49  CFR  571. 20H) 
because  they  are  equipped  with 
automatic  seat  belts  and  the  seating 
positions  at  which  those  belts  are 
installed; 

(2)  The  number  of  those  vehii:les 
certified  as  complving  with  S4. 1.2.1  of 
Standard  No.  208  "(49  CFR  571.208) 
because  they  are  equipped  with  air  bags 
and  the  seating  positions  at  which  those 
air  bags  are  installed:  and 

(J)  The  number  of  those  vehicles 
certified  as  complying  with  S4. 1.2.1  of 
Standard  No.  208  "(49  CFR  571.208) 
because  they  are  equipped  with  other 
forms  of  automatic  crash  protection, 
which  forms  of  automatic  crash 
protection  shall  be  described,  and  the 
seating  positions  at  which  those  forms 
of  automatic  crash  protection  are 
installed. 

(C)  Vehicled  produced  by  more  than 
one  manufacturer.  Each  manufacturer 
whose  reporting  of  information  is 
affected  by  one  or  more  of  the  express 
written  contracts  permitted  by 
S4.2.5.6.2  of  §571.208  of  this" chapter 
shall: 

^jy  Report  the  existence  of  each  such 
contract,  including  the  names  of  all 
parties  to  the  contract,  and  explain  how 
the  contract  affects  the  report  being 
filed;  and 

I2j  Report  the  number  of  vehicles 
covered  by  each  such  contract. 

(ii)  Inflatable  restraint  system  that 
provides  automatic  crash  protection — 
(A)  Basis  for  phase-in  production  goals. 
Each  manufacturer  shall  report  the  total 
number  of  trucks,  buses,  and 
multipurpose  passenger  vehicles  with  a 
GVWR  of  8.500  pounds  or  less  and  an 
unloaded  vehicle  weight  of  5.500 
pounds  or  less  that  it  manufactured  for 
.sale  in  the  United  States  for  the 
production  year  ending  August  31, 
1998.  However,  manufacturers  are  not 
required  to  report  any  information  with 
respect  to  those  vehicles  that  are  walk- 
in  van-type  trucks  or  vehicles  designed 
to  be  sold  exclusively  to  the  U.S.  Postal 
Service. 
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(B)  Production.  Each  manufacturer 
shall  report  the  number  of  trucks,  buses, 
and  multipurpose  passenger  vehicles 
with  a  GVVVR  of  8,500  pounds  or  less 
and  an  unloaded  vehicle  weight  of  5,500 
pounds  that  it  manufactured  for  sale  in 
the  United  States  for  the  production 
year  ending  August  31,  1998  that  it 
certified  as  complying  with  S4. 1.5. 1(a) 
of  Standard  No.  208  |§  571.208  of  this 
chapter)  because  they  were  equipped 
with  an  inflatable  restraint  system  that 
provided  automatic  crash  protection. 

(C)  Vehicles  produced  by  more  than 
one  manufacturer.  Each  manufacturer 


whose  reporti^ng  of  information  is 
affected  by  one  or  more  of  the  express 
written  contracts  permitted  by 
S4.2.6.1.2  of  §  571.208  of  this  chapter 
shall: 

(1)  Report  the  existence  of  each  such 
contract,  including  the  names  of  all 
parties  to  the  contract,  and  explain  how 
the  contract  affects  the  report  being 
filed;  and 

(2)  Report  the  number  of  vehicles 
covered  by  each  such  contract. 

7.  Section  585.6  is  revised  to  read  as 
follows: 


$585.6    Records. 

Each  manufacturer  shall  maintain 
records  of  the  vehicle  identification 
number  and  type  of  automatic  crash 
protection  for  each  vehicle  for  which 
information  was  reported  under  §585.5 
until  December  31.  1999. 

Issued  on  August  30. 1993. 
Howard  M.  Smolkin, 
£x<?cutjVe  Director. 

jFR  Doc.  93-21419  Filed  9-1-93;  i:45  am) 
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This  section  of  the  FEDERAL  REGISTER 
contains  notices  to  the  putAtc  of  the  proposed 
issuance  of  rules  and  regulations.  The 
purpose  of  these  notices  is  to  give  interested 
persons  an  opportunity  to  participate  in  the 
rule  making  prior  to  ttie  adoption  of  the  final 
rules. 


DEPARTMENT  OF  AGRICULTURE 

Animal  and  Plant  Health  Inspection 
Service 

9  CFR  Part  82 
pocket  91-015-2] 

Chicken  Disease  Caused  by 
Salmonella  Enteritidls;  Public  Hearing 

AGENCY:  Animal  and  Plant  Health 
.  Inspection  Service,  USDA. 
ACTION:  Notice  of  public  hearing. 

SUMMARY:  We  are  advising  the  public 
that  the  Animal  and  Plant  Health 
Inspection  Service  is  hosting  a  public 
hearing  on  the  pniposed  rule  on  chicken 
disease  caused  by  Salmonella  enteritidis 
that  we  published  in  the  Federal 
Register  on  August  2, 1993.  The  public 
hearing  will  be  held  in  Washington,  DC, 
on  September  7, 1993. 
DATES:  The  public  bearing  will  be  held 
on  Tuesday,  September  7, 1993,  from  11 
a.m.  until  3  p.m. 

ADDRESSES:  The  public  hearing  will  be 
held  in  room  3501,  South  Building, 
United  States  Department  of 
Agriculture,  14th  Street  and 
Independence  Avenue  SW., 
Washington.  DC 

FOR  FURTHER  INFORMATION  CONTACT:  Dr. 
John  Mason,  Director,  Salmonella 
Enteritidis  Control  Program,  VS,  APHIS. 
USDA,  room  205.  Presidential  Building, 
6525  Belcrest  Road.  Hyattsville,  MD 
20782.(301)436-4363. 
SUPPLEMENTARY  INFORMATION:  This 
public  hearing  is  being  held  on  the 
proposed  rule  on  chicken  disease 
caused  by  Salmonella  enteritidis 
(Docket  No.  91-016-1.  58  FR  41048- 
41061),  published  August  2,  1993.  The 
comment  period  on  the  proposed  rule 
ends  October  1, 1993.  The  rule  proposes 
to  make  the  following  major  changes  to 
the  current  Salmonella  enteritidis  (SE) 
regulations:  (1)  Exempting  certain  flocks 
from  the  testing  requirements  of  the 
regulations,  if  the  flocks  are 
participating  in  certain  voluntary 
Salmonella  testing  programs:  (2) 


removing  requirements  for  testing  blood 
and  internal  organ  samples  from  Test 
Flocks;  (3)  adding  requirements  to  test 
Study  Flocks  for  SE  by  testing  egg 
samples;  (4)  adding  requirements  to  trap 
and  test  rodents;  (5)  substituting  the 
terms  SE-positive  status  (Environment) 
and  SE-positive  status  (Eggs)  for  the 
terms  Test  status  and  Infected  status, 
and  (6)  allowing  SE-Positive  houses  and 
flocks  to  be  released  from  regulation 
only  through  depopulation,  cleaning, 
and  disinfection,  not  through  negative 
testing. 

The  public  hearing  will  be  held  on 
Tuesday,  September  7. 1993,  in  room 
3501,  South  Building,  United  States 
Department  of  Agriculture,  14th  Street 
and  Independence  Avenue  SW., 
Washington.  DC 

A  representative  of  the  Animal  and 
Plant  Health  Inspection  Service  (APHIS) 
will  preside  at  the  public  hearing.  Any 
interested  person  may  appear  and  be 
heard  in  person,  by  attorney,  or  by  other 
representative.  Persons  who  wish  to 
speak  at  the  public  hearing  will  be 
asked  to  sign  in  with  their  name  and 
organization,  to  establish  a  record  for 
the  hearing. 

The  public  hearing  will  begin  at  11 
a.m.  and  is  scheduled  to  end  at  3  p.m. 
local  time.  However,  the  hearing  may  be 
terminated  at  any  time  after  it  begins  if 
all  persons  desiring  to  speak  have  been 
heard.  We  ask  that  anyone  who  reads  a 
statement  provide  two  copies  to  the 
presiding  officer  at  the  hearing. 

If  the  number  of  speakers  at  the 
hearing  warrants  it,  the  presiding  officer 
may  limit  the  time  for  each  presentation 
so  that  everyone  wishing  to  speak  has 
the  opportunity. 

The  purpose  of  the  hearng  is  to  give 
interested  persons  an  opportunity  for 
oral  presentation  of  data,  views,  and 
arguments.  Questions  about  the  content 
of  the  proposed  rule  may  be  part  of  the 
commenters'  oral  presentations. 
However,  neither  the  presiding  officer 
nor  any  other  representati^'e  of  APHIS 
will  respond  to  comments  at  the 
hearing,  except  to  clarify  or  explain 
provisions  of  the  proposed  rule. 

Done  in  Washington.  DC.  this  31st  day  of 
August  1993. 
Eugene  BraastaoL 

Assistant  Secretary.  Marketing  and  Inspection 
Sen'ir"'!. 
|FR  Doc.  93-21586  Filed  9-1-93;  8:45  am) 

BILLING  CODE  3410-34-P 


FEDERAL  HOUSING  FINANCE  BOARD 
12  CFR  Part  936 

[No.  93-66] 

Community  Support  Requirements  for 
Insurance  Company  and  Credit  Union 
Members  of  the  Federal  Home  Loan 
Bank  System 

AGENCY:  Federal  Housing  Finance 
Board. 

ACTION:  Advance  notice  of  proposed 
rulemaking. 

SUMMARY:  The  Federal  Housing  Finance 
Board  (Finance  Board)  is  requesting 
public  comment  to  assist  it  in  amending 
the  regulation  creating  its  Community 
Support  Program  (CSP).  The  CSP 
implements  section  710(c)  of  the 
Financial  Institutions  Reform,  Recovery 
and  Enforcement  Act  of  1989  (FIRREA). 
which  requires  ail  members  of  the 
Federal  Home  Loan  Bank  System 
(FHLBank  System)  to  meet  standards  of 
community  investment  or  service  in 
order  to  maintain  continued  access  to 
long-term  FHLBank  System  advances. 
To  date,  the  Finance  Board  has 
reviewed  for  Community  Support 
purposes  only  members  covered  by  the 
Community  Reinvestment  Act  of  1977 
(CRA)  because  the  existing  regulation 
contains  minimal  guidance  as  to 
reviewing  members  not  covered  by 
CRA.  The  Finance  Board  intends  to 
amend  the  regulation  to  specify 
procedures  to  review  members  not 
covered  by  CRA,  specifically,  insurance 
company  and  credit  union  members, 
and  is  requesting  public  comment  to 
assist  in  developing  those  procedures. 

DATES:  Comments  must  be  received  on 
or  before  November  1, 1993. 

ADDRESSES:  Comments  should  be  sent 
to:  Elaine  L.  Baker.  Associate  Director 
and  Executive  Secretary,  Federal 
Housing  Finance  Board.  1777  F  Street 
NW..  Washington.  DC  20006.  Comments 
will  be  available  for  public  inspection  at 
this  address. 

FOR  FURTHER  INFORMATION  CONTACT: 
Kathleen  S.  Brueger.  Associate  Director. 
Housing  Finance  Directorate.  (202)  408- 
2821.  or  Sylvia  Martinez.  Director. 
Housing  Finance  Directorate.  Federal 
Housing  Finance  Board,  1777  F  Street 
NW..  Washington.  DC  20006. 


46570  Federal  Register  /  Vol.  58.  No.  169  /  Thursday.  September  2.  1993  /  Proposed  Rules 


SUPPLEMENTARY  INFORMATION: 
I.  General 

FIRREA.  Public  Law  No.  101-73,  103 
Stat.  183,  established  the  Finance  Board 
as  an  independent  agency  in  the 
executive  branch  of  the  federal 
government.  It  is  the  successor  agency 
to  the  Federal  Home  Loan  Bank  Board 
with  respect  to  oversight  of  the 
FHLBanks. 

Virtually  all  savings  association.^ 
supervised  by  the  Office  of  Thrift 
Supervision  are  members  of  the 
FHLBank  System,  as  are  many  state 
chartered  savings  banks  supervised  by 
the  Federal  Deposit  Insurance 
Corporation.  The  membership  also 
includes  insurance  companies,  which 
have  been  eligible  for  membership  since 
the  creation  of  the  FHLBank  System  in 
1932.  With  the  passage  of  FIRREA, 
membership  was  opened  as  well  to 
commercial  banks  and  credit  unions 
that  make  long-term  home  mortgage 
loans,  subject  to  financial  soundness 
and  home  financing  qualifications. 

Sei-.tion  710  (c)  of  FIRREA  added  a 
new  section  10(g)  to  the  Federal  Home 
Loan  Bank  Act  of  1932  (Bank  Act).  12 
U.S.C.  1430(g),  as  follows: 

|j<)  (Community  Support  Requirements^ 

(1)  In  G«;neral.— Before  the  end  of  the  2- 
year  period  beginning  on  the  date  of 
enactment  of  the  Financial  Institutions 
Reform,  Recovery,  and  Enforcement  Act  of 
1989.  the  Btvard  shall  adopt  regulations 
establishing  standards  of  community 
investment  or  ser\  ice  for  members  of  Banks 
to  maintain  continued  a(  cess  to  long-term 
advances. 

(2)  Factors  To  Be  Included.— The 
regulations  promulgated  pursuant  to 
paragraph  (1)  shall  take  into  account  factors 
such  as  a  mcmb«!r's  performance  under  the 
Community  Reinvestment  Act  of  1977  and 
the  member's  n-cord  of  lending  to  first-time 
homebuyers. 

To  implement  this  section,  the 
Finance  Board  is.sued  a  regulation  on 
November  21.  1991  (56  FR  58639), 
preceded  by  both  an  advance  notice  of 
1  TO  posed  rulemaking  (56  FR  387)  and  a 
proposed  rule  (56  FR  26346),  wbich 
established  a  Gammunity  Support 
Program  for  the  FHLBank  System  (12 
CFR  part  936). 

The  regulation  defines  "Community 
Support"  in  §936.1  as  follows: 

(1)  Extensions  of  credit  for  purchase, 
construction,  or  rehabilitation  of  owner- 
occupied  and  rental  housing  for 
households  whose  incomes  do  not 
exceed  115  percent  of  the  median 
income  for  the  area.,with  demonstrable 
efforts  to  finance  housing  for 
households  whose  incomes  do  not 
exceed  80  percent  of  the  area  median 
income  and  for  households  whose 


incomes  do  not  exceed  50  percent  of  the 
area  median  income: 

(2)  Extensions  of  credit  to  finance 
commercial  and  economic  development 
activities  that  benefit  very  low-,  low-  or 
moderate-income  neighborhoods, 
including  very  low-,  low-,  and 
moderate-income  minority 
neighborhoods  and  rural  communities: 

(3)  Development  and  extension  of 
other  loan  products,  financial  services 
and  programs  to  address  community 
credit  needs,  including  those  described 
in  Comprehensive  Housing 
Affordability  Strategy  Plans,  24  CFR 
part  91,.or  as  identified  by  FHLBank 
Advisory  Councils; 

(4)  Marketing  plans  and  related 
outreach  activities  targeted  to 
households  in  minority,  very  low-,  low- 
or  moderate-income,  or  rural 
communities,  including  first-time 
homebuyers; 

(5)  Active  participation  in  loan 
consortia,  regional  lending  activities, 
and  similar  efforts  that  benefit  very  low- 
income  and  low-  or  moderate-income 
households  or  which  further  the 
activities  described  in  paragraphs  (i)  (1) 
through  (4)  of  this  section,  both  witbin 
and  outside  a  member's  usual  market 
areas  and  communities; 

(6)  Any  additional  loan  products, 
financial  services  programs  or  activities 
that  further  the  items  described  in 
paragraphs  (i)  (1)  through  (5)  of  this 
section;  and 

(7)  In  the  case  of  institutions  not 
covered  by  CRA.  such  as  credit  unions, 
loan  products,  financial  services, 
programs  or  activities  that  further  the 
items  described  in  paragraphs  (i)  (1) 
through  (5)  of  this  section. 

12  CFR  936.1. 

Under  the  requirements  of  the 
Program,  all  members  of  the  FHLBank 
System  are  to  be  revised  by  the  Finance 
Board  for  their  record  of  Community 
Support  approximately  every-  two  years. 
If  a  member  is  found  not  to  have  met  the 
Community  Support  standard,  the 
Finance  Board  asks  the  member  to 
create,  with  the  help  of  its  FHLBank,  a 
one-year  Community  Support  Action 
Plan  (Action  Plan)  to  improve  its 
performance  under  the  standard.  As 
indicated  in  §936.7  of  the  regulation, 
members  that  refuse  to  participate  in  the 
Community  Support  review  or.  if 
requested,  to  create  an  Action  Plan  the 
Finance  Board  can  approve,  or  that  fail 
to  substantially  meet  the  goals  of  an 
Action  Plan  they  have  implemented 
may  lose  access  to  long-term  FHLBank 
System  advances. 

12CFR.936.7. 


II.  Review  Under  the  Community 
Support  Program 

Members  selected  for  Community 
Support  review  are  requested  to  provide 
the  Finance  Board  with  a  Community 
Support  Statement  (Statement). 
Completing  the  Statement  involves 
filling  out  a  one-page  form  and  attaching 
the  following  four  items:  (1)  The  public 
disclosure  portion  of  the  member's  most 
recent  evaluation  under  the  Community 
Reinvestment  Act  of  1977  (CRA).  12 
U.S.C.  2901  (CRA  evaluation);  (2)  a 
description  of  how  the  member  assists 
first-time  homebuyers;  (3)  if  applicable, 
a  summary  of  any  final  administrative 
or  judicial  rulings  within  the  preceding 
two  years  for  fair  lending,  including  fair 
housing,  violations;  and  (4)  any 
additional  information  the  member 
wishes  to  include  that  relates  to  its 
Community  Support  performance. 

The  CRA  evaluation  portion  of  the 
Community  Support  Statement  is  a 
critical  component  of  the  Community 
Support  review.  Through  the  CRA 
evaluation,  the  Finance  Board  is  able  to 
rely  on  an  expert,  objective  on-site 
assessment  of  performance  that  covers 
significant  aspects  of  Community 
Support.  In  the  preamble  to  the 
Community  Support  regulation,  the 
Finance  Board  indicated  that  it  would 
place  primary  emphasis  on  a  member's 
CRA  evaluation  and  would  focus  in 
particular  on  the  assessment  factors 
within  the  CRA  evaluation  that  most 
directly  relate  to  Community  Support. 

The  Finance  Board  began  reviewing 
members  of  the  FHLBank  System 
pursuant  to  the  Community  Support 
requirements  in  February  1992.  To  date, 
the  Finance  Board  has  reviewed  over 
1.800  FHLBank  System  members.  Only 
members  covered  by  the  CRA  have  been 
reviewed  for  Community  Support  thus 
far.  because  the  existing  review 
procedures  rely  on  members'  ability  to 
supply  CRA  evaluations.  Therefore, 
only  savings  associations,  savings  bank 
and  commercial  bank  members  of  the 
FHLBank  System  have  been  reviewed. 
No  credit  union  or  insurance  company 
FHLBank  System  members  have  been 
reviewed  because  they  are  not  subject  to 
or  examined  for  CRA. 

III.  Treatment  of  Members  Not  Covered 
by  CRA  Under  the  Existing  Regulatory 
Provisions 

The  existing  Community  Support 
regulatory  provisions  offer  minimal 
guidance  with  regard  to  Community 
Support  review  procedures  for  members 
not  covered  by  the  CRA.  Specifically, 
the  regulation  indicates  that  a 
Community  Support  Statement  shall 
include. 
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(3)  In  the  case  of  credit  unions  and  other 
mt'ml)ers  who  are  not  subject  to  the 
Community  Reinvestment  Act,  a  detailed 
descriplfon-of  the  meipher's  Community 
Support  activities. 
12  CFR  936.3(6). 

The  preamble  to  the  regulation  explains 
this  paragraph  by  stating  that, 

(t)he  small  group  of  members  not  covered  by 
CKA,  such  as  credit  unions,  will  be  required 
to  submit  a  written  statement  explaining  how 
they  identify  the  credit  needs  of  their 
members  and  how  their  loan  produces  and 
services  meet  Community  Support  standards. 
The  Board  recognizes  the  unique 
circumstances  of  insurance  companies  and 
will  work  with  these  members  on  a  case-by- 
caSe  basis  to  fulfill  the  basic  purpose  of  this 
Part  as  to  these  members. 
56  FR  58639. 

The  regulation's  only  other  reference 
to  members  not  covered  by  CRA  is  in 
the  definition  of  "Community  Support": 

(7)  In  the  case  of  institutions  not  covered 
by  CRA.  such  as  credit  unions,  loan  products. 
Tmancial  services,  programs  or  activities  that 
further  the  items  described  in  paragraphs  (i) 
(1)  through  (5)  of  this  section. 
12CFR936.1(i)(7). 

The  Finance  Board  recognizes  that  the 
minimal  guidance  in  the  regulation  with 
regard  to  Community  Support 
compliance  by  members  not  covered  by 
CRA  has  created  ambiguity  on  the  part 
of  both  current  and  potential  FHLBank 
System  members  not  covered  by  CRA. 
Therefore,  the  Finance  Board  proposes 
to  amend  the  regulation  to  specify  the 
Community  Support  requirements  for 
such  members. 

rv.  Issues  for  Consideration 

In  preparing  to  promulgate  a  proposed 
rule  on  Community  Support 
requirements  for  members  not  covered 
by  CRA.  the  Finance  Board  seeks  the 
broadest  possible  public  comment  on  all 
aspects  of  the  various  relevant  issues. 
All  interested  parties,  including 
insurance  companies,  credit  unions, 
community  groups,  FHLBanks  and  their 
Advisory  Councils,  lenders,  public 
interest  groups,  current  and  prospective 
FHLBank  System  members,  trade 
associations,  federal  financial 
regulators,  state  and  local  government 
agencies,  other  financial  service 
providers,  and  private  citizens  are 
encouraged  to  comment. 

The  questions  presented  below 
(numbered  consecutively  1  through  31 
for  ease  of  reference)  are  intended  to 
elicit  comments  on  all  significant  issues. 
However,  the  list  is  not  intended  to  be 
exclusive.  The  Finance  Board  seeks 
comments  on  any  and -all  relevant 
issues. 


A.  Definition  of  "Community  Support" 
for  Members  Not  Covered  by  CRA 

The  Finance  Board  defined  the  term 
"Community  Support"  (§936.1)  to 
encompass  and  encourage  a  wide 
variety  of  efforts  to  benefit  communities, 
particularly  very  low-,  low-  end 
moderate-income,  minority  end  rural 
households.  The  existing  definition 
includes.The  design  and  offering  of 
loan  products:  actual  extensions  of 
credit;  and,  marketing  and  outreach 
efforts.  Participation  in  consortia  is 
highlighted  as  well  in  order  to  give 
credit  for  Community  Support  activities 
by  a  member  both  within  and  outside  its 
CRA-delineated  community. 

The  definition  of  "Community 
Support"  for  members  not  covered  by 
CRA.  specifically,  "loan  procucts, 
financial  services,  programs  or 
activities"  that  further  the  items 
described  in  the  definition  of 
"Community  Support"  (12  CrTl  936.1 
(i)(7)),  provides  little  guidance,  given  its 
general  nature.  Therefore,  the  Finance 
Board  seeks  comment  on  what 
specifically  should  constitute 
"Community  Support"  for  these 
members. 

The  answer  to  the  first  question  below 
is  central  to  the  amendment  process  and 
directly  affects  the  remainder  of  the 
questions  regarding  how  "Community 
Support"  should  be  defined  for 
members  not  covered  by  CR/-.  While 
various  approaches  to  the  Community 
Support  review  for  members  not 
covered  by  CRA  may  be  attractive  from 
a  policy  persf>ective,  the  Finance  Board 
must  ensure  that  members  will  be  able 
to  comply.  Therefore,  the  Finance  Board 
must  caution  that  all  the  approaches 
discussed  below  may  not  turn  out  to  be 
equally  available  once  all  impediments 
to  compliance  by  insurance  company 
and  credit  union  members  are  known. 

1.  Are  there  statutory  or  regulatory 
limitations  or  restrictions  that  would 
impede  the  Finance  Board  from 
applying  existing  Community  Support 
lending  and  other  requirements  to 
insurance  company  and/or  credit  union 
members  (for  example,  credit  union 
charter  restrictions  on  lending  only  to 
members,  or  state  law  limitations  on 
investments  by  insurance  companies)? 

2.  Should  there  be  a  different 
definition  of  Community  Support  for 
insurance  company  and  credit  union 
members  than  for  all  other  FHLBank 
System  members?  Should  there  be 
different  definitions  for  insurance 
company  versus  credit  union  members? 

3.  How  should  "Community  Support" 
be  defined  for  FHLBank  System 
members  not  covered  by  CRA, 
specifically,  insurance  company  and 


credit  union  members?  What  activities 
should  serve  to  meet  the  Community 
Support  standard  for  these  members? 

B.  Form  of  Compliance 

The  Bank  Act  section  which  creates 
the  Community  Support  requirement 
lists  CRA  performance  as  one  of  two 
factors  which  the  Finance  Board  is  to 
take  into  account  in  its  implementing 
regulations  for  Community  Support.  12 
U.S.C.  1430(g).  In  keeping  with  the 
statutory  emphasis,  the  Finance  Board 
relies  heavily  on  the  CRA  evaluation  in 
conducting  a  member's  Community 
Support  review. 

Besides  furnishing  an  objective  third- 
party  assessment  of  community  lending 
efforts  based  on  an  on-site  examination, 
using  the  CRA  also  ensures  that  a 
member's  financial  condition,  size,  any 
legal  impediments  and  local  conditions 
are  all  taken  into  account  in  evaluating 
the  member's  efforts.  Using  the  CRA 
evaluation  also  minimizes  tHe 
paperwork  burden  for  the  member  in 
complying  with  the  review  procedures. 

Since  insurance  company  and  credit 
union  members  are  not  covered  by  CRA. 
the  Finance  Board  will  not  be  able  to 
rely  on  any  CRA  evaluation  in 
conducting  a  Community  Support 
review  of  one  of  these  members. 

Approaches  for  dealing  with  the 
absence  of  a  CRA  evaluation  for 
insurance  company  and  credit  union 
members  could  include  the  Finance 
Board's  requiring  that  these  members 
nevertheless  comply  with  CRA  criteria 
or  the  Finance  Board's  establishing  a 
parallel  CRA  requirement  adapted  to  the 
institutional  differences  of  these 
members.  One  issue  the  Finance  Board 
would  need  to  address  involves  the  CRA 
concept  of  a  delineated  community. 
While  meeting  the  credit  needs  of  a 
delineated  community  is  central  to  the 
CRA  requirements,  the  Community 
Support  regulation  focuses  not  on 
meeting  the  needs  of  a  particular 
community,  but  rather  on  meeting  the 
needs  of  underser\'ed  households, 
specifically,  very  low-,  low-  and 
moderate-income,  minority  and  rural 
households.  Insurance  company  and 
credit  union  members  are  not  likely  to 
have  a  designated  geographic 
commimity  comparable  to  the  CRA 
concept  of  "community"  (with  the 
exception  of  credit  unions  with 
geographic  common  bonds),  and  both 
may  operate  on  a  national  scale.  At  the 
same  time,  credit  unions  operate  within 
lending  limitations  related  to  their  fields 
of  membership. 

4.  Since  the  statute  creating  the 
Community  Support  Program  requires 
the  Finance  Board  to  take  into  account 
CRA.  should  the  Finance  Board  require 
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insurance  company  and  credit  union 
members  to  comply  with  CRA  or  some 
equivalent  of  CRA?  How  would 
compliance  be  assessed? 

5.  Should  the  Finance  Board  require 
members  that  are  not  covered  by  CRA  to 
define  a  community  for  Community 
Support  purposes?  Is  that  a  workable 
concept  for  these  members?  Are  there 
Community  Support  policy  reasons  to 
do  so? 

6.  Would  requiring  the  members  that 
are  not  covered  by  CRA  to  delineate  a 
community  and  then  focus  their 
Community  Support  efforts  on  meeting 
that  community's  needs  create 
unnecessary  work  for  the  members, 
result  in  artificial  "communities",  and 
needlessly  dilute  investments  with 
regard  to  Community  Support's  targeted 
households? 

Another  approach  for  dealing  with  the 
absence  of  a  CRA  evaluation  for 
insurance  company  and  credit  union 
members  would  be  to  apply  entirely 
separate  criteria,  making  no  attempt  to 
subject  these  members  to  CRA  or  CRA- 
like  criteria.  Such  an  approach  might  be 
structured  so  that  the  absence  of  a  third- 
party  on-site  examination  is  minimized. 

7.  Should  the  Finance  Board 
designate  certain  activities  as 
appropriate  standards  for  evaluating 
those  members  not  covered  by  CRA, 
with  evidence  of  participation  in  such 
activities  substituting  for  the  CRA 
portion  of  the  Community  Support 
Statement  provided  by  CRA-covered 
members? 

A  national  community  reinvestment 
fund  approach  as  described  in  questions 
8  through  13  below  might  capitalize  on 
the  fact  that  insurance  company  and 
credit  union  members  are  not  covered 
by  CRA.  Sp)ecifically,  because  insurance 
company  and  credit  union  members  are 
not  required  under  CRA  to  focus  on  the 
credit  needs  of  a  particular  community, 
investments  could  be  directed  through 
the  fund  to  underserved  households  and 
communities  or  to  support,  for  example, 
new  Department  of  Housing  and  Urban 
Development  initiatives,  without  regard 
to  location  within  or  outside  the 
members'  communities. 
■     8.  Should  the  Finance  Board,  the 
FHLBank  System,  or  some  other 
organization  create  some  form  of 
national  community  reinvestment  fund 
in  which  members  not  subject  to  CRA 
could  invest,  with  evidence  of  such 
investment  substituting  for  the  CRA 
portion  of  the  Community  Support 
Statement? 

9.  What  should  be  considered 
approved  uses  for  such  a  fund? 

10.  How  could  the  fund  coordinate  its 
activities  with  proposed  community 
development  and  economic 


empowerment  legislation,  such  as  the 
Community  Development  Banking  and 
Financial  Institutions  Act  of  1993, 
assuming  this  legislation  is  enacted? 

11.  Who  should  administer  such  a 
fund?  (For  example,  should  the  Finance 
Board  or  the  FHLBanks  administer  such 
a  fund,  or  should  the  Finance  Board 
consider  the  feasibility  of  using 
experienced  non-profit  intermediaries  to 
do  so?) 

12.  Instead  of  creating  a  new  fund, 
should  the  Finance  Board  encourage 
participation  by  insurance  company  and 
credit  union  members  in  similar 
ventures  managed  by  experienced  non- 
profit intermediaries  if  all  uses  of 
invested  funds  would  meet  Community 
Support  standards? 

13.  How  should  the  appropriate  level 
of  investment  in  a  fund  by  the  insurance 
company  or  credit  union  member  be 
determined?  For  example,  should 
minimum  percentages  based  on  asset 
size  be  established? 

14.  Depending  on  the  Community 
Support  approach  taken,  what 
information  should  be  required  to  be 
reported  by  members  not  covered  by 
CRA? 

Besides  supplying  a  CRA  evaluation, 
members  reviewed  for  Community 
Support  are  required  to  provide 
information  as  to  their  efforts  to  assist 
first-time  homebuyers,  and  to  indicate 
whether  there  have  been  any  final 
judgments  of  a  fair  lending  nature 
against  them  within  the  previous  two 
years. 

15.  Is  there  any  reason  why  members 
not  covered  by  CRA  should  not  be 
subject  to  the  other  Statement 
information  requirements  applicable  to 
CRA-covered  members,  specifically, 
providing  information  on  assistance  to 
first-time  homebuyers  and  reporting  any 
final  judgments  in  the  last  two  years 
related  to  fair  lending  violations?  If  not, 
why?  If  separate  standards  are  deemed 
appropriate,  how  should  such  separate 
standards  be  defined? 

C.  Measure  of  Degree  of  Commitment  of 
Resources 

CRA  evaluations  take  into  account  the 
examined  institution's  financial 
condition,  size,  any  legal  impediments, 
and  local  economic  conditions  in 
assessing  the  institution's  record  of 
meeting  its  community's  credit  needs. 
In  so  doing,  the  CRA  evaluation 
provides  a  context  in  which  to  evaluate 
the  individual  institution's 
performance. 

In  utilizing  the  CRA  evaluation  as  a 
substantial  part  of  the  Cornmunity 
Support  review,  the  Finance  Board 
incorporates  these  factors  into  its 
assessment  as  well.  Since  insurance 


company  and  credit  union  members  are 
not  required  to  undergo  CRA 
examination,  the  Finance  Board  has  no 
similar  assessment  on  which  to  rely  in 
reviewing  these  members. 

16.  How  should  the  Finance  Board 
establish  a  context  for  assessing 
insurance  company  and  credit  union 
members'  efforts,  given  that  the  Finance 
Board  does  not  have  a  CRA  evaluation 
on  which  to  rely  for  this  perspective? 

17.  Are  there  reports  currently 
prepared  by  these  members  which 
would  provide  such  a  context? 

18.  should  the  Finance  Board  require 
insurance  company  and  credit  union 
members  to  report  information 
regarding  their  financial  condition  and 
size,  any  legal  impediments,  and  local 
economic  conditions  so  that  the  Finance 
Board  may  assess  the  degree  of 
commitment  by  the  member  in  the 
context  of  its  resources  and  capabilities? 

19.  If  such  information  is  solicited, 
how  should  the  information  be  verified? 

20.  Should  the  Finance  Board 
consider  requiring  that  a  specific 
percentage  of  insurance  company  and/ 
or  credit  union  members'  assets  be 
directed  to  community  investment/ 
Community  Support-related  activities 
(or  some  similar  requirement)?  If  so, 
what  would  be  an  appropriate 
threshold?  A  specified  percentage 
approach  would  make  Community 
Support  a  far  less  flexible  standard  with 
regard  to  members  not  covered  by  CRA, 
but  would  at  the  same  time  provide  a 
more  predictable  outcome.  Could  this 
result  in  a  less  or  more  rigorous 
standard  than  that  required  of  members 
covered  by  CRA? 

D.  Fair  Lending  Issues 

One  of  the  requirements  for  members 
completing  a  Community  Support 
Statement  is  to  provide  information  on 
any  final  administrative  or  judicial 
ruling  against  the  member  of  a  fair 
lending  or  fair  housing  nature  within 
the  previous  two  years.  In  the  preamble 
to  the  Community  Support  regulation, 
the  Finance  Board  indicated  that  this 
information  was  being  required  because 
it  would  bear  directly  upon  the 
member's  Community  Support 
performance  and  may  have  occurred 
Since  the  CRA  examination  was 
conducted  (and  thus  would  not  be 
reflected  in  the  CRA  evaluation). 

If  no  final  rulings  have  been  issued, 
the  member  need  provide  no  further 
information.  However,  members 
covered  by  CRA  are  reviewed  for  any 
practices  of  a  discriminatory  nature  in 
the  course  of  their  CRA  evaluation,  and 
the  Finance  Board  includes  this 
assessment  in  its  review  for  Community 
Support  purposes. 
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21.  Since  insurance  company  and 
credit  union  members  are  not  reviewed 
for  fair  lending  performance  in  the 
course  of  a  CRA  examination,  should 
the  Finance  Board  require  these  non- 
CRA  covered  members  to  report  their 
fair  lending,  including  fair  housing, 
efforts  as  part  of  their  Community 
Support  review  (in  addition  to  reporting 
information  on  final  judgments)? 

22.  FIRREA  amended  the  Home 
Mortgage  Disclosure  Act  of  1975 
(HMDA)  12  U.S.C.  2803.  to  require 
fmancial  institutions  to  report  tlie  race, 
sex.  and  income  of  credit  applicants. 
The  Finance  Board  incorporates 
analysis  of  CRA-covered  members' 
HMDA  data  into  its  Community  Support 
review  by  virtue  of  the  federal  financial 
regulator's  inclusion  of  HMDA  data 
analysis  in  the  CRA  evaluation.  Credit 
unions  are  subject  to  the  reporting 
requirements  of  HMDA,  but  are  not 
subject  to  CRA.  For  consistency,  should 
the  Finance  Board  require  credit  union 
members  to  report  their  HMDA 
information  to  the  Finance  Board  as  part 
of  the  Community  Support 
requirements? 

23.  Congress  is  considering  legislation 
to  address  discriminatory  (redlining) 
practices  by  insurance  companies  in 
making  their  insurance  products 
available.  As  part  of  the  Community 
Support  review,  should  the  Finance 
Board  require  information  from 
insurance  company  members  regarding 
their  respective  efforts  to  sell  their  home 
insurance  products  without  regard  to 
race,  color,  religion,  national  origin,  sex. 
and  all  the  other  prohibited  bases 
included  in  the  federal  fair  lending 
laws? 

E.  Public  Comment  Process 

Participation  by  the  public  in  the 
Community  Support  review  process  has 
assisted  the  Finance  Board  in  assessing 
community  needs  and  the  effectiveness 
of  member  efforts.  The  Community 
Support  regulation  (§936.8)  requires 
each  of  the  FHLBanks  to  maintain  a 
mailing  list  for  Community  Support 
review  notice  purposes.  These  lists 
include  all  Advisory  Council  members, 
public  interest  and  community 
organizations  in  their  respective 
districts,  and  any  other  organizations  or 
individuals  that  have  requested  to  be 
advised  when  members  have  been 
selected  for  review. 

24.  How  can  the  Finance  Board 
ensure  that  public  comments  will  be 
provided  with  regard  to  insurance 
company  and  credit  union  members 
selected  for  Community  Support 
review? 


F.  Timing  of  the  Community  Support 
Review  | 

The  Community  Support  regulation 
(§  936.4)  requires  that  members  be 
reviewed  for  their  Community  Support 
performance  approximately  every  two 
years.  As  described  in  the  preamble  to 
the  regulation,  the  Finance  Board  selects 
one-eighth  of  the  FHLBank  System 
membership  in  each  district  for  review 
each  calendar  quarter  of  the  two-year 
review  cycle.  Members  are  selected  to 
the  extent  possible  based  on 
chronological  sequence  of  their  most 
recent  CRA  evaluation,  with  new 
members  not  reviewed  until  after  one 
year  of  membership. 

Insurance  company  and  credit  union 
members,  not  being  subject  to  the 
community  investment  requirements  of 
CRA,  cannot  be  presumed  to  have  a 
record  to  review  for  Community 
Support  purposes  at  the  time  of  their 
initial  Community  Support  reviews. 

25.  Should  the  Finance  Board 
consider  requiring  insurance  company 
and  credit  union  members  to  submit  a 
Community  Support  Action  Plan  in  lieu 
of  being  reviewed  for  their  Community 
Support  performance  to  date?  The 
Action  Plan  could  then  serve  as  a 
baseline  for  subsequent  reviews,  and 
would  provide  a  safe  harbor  in  the  event 
of  this  being  the  member's  firs' 
involvement  in  community  investment 
activities. 

26.  Should  the  Finance  Board 
consider  making  Community  Support  a 
threshold  requirement  for  new 
insurance  company  and  credit  union 
members? 

27.  Should  insurance  companies  and 
credit  unions  that  are  already  members 
of  the  FHLBank  System  be  treated 
differently  from  prospective  insurance 
company  and  credit  union  members? 

G.  Residential  Lending  Commitment 

In  the  regulation  (§  936.7(c))  the 
Finance  Board  indicated  that  if  may 
restrict  a  member's  access  to  long-term 
advances  if  its  Community  Support 
Statement  "does  not  adequately 
establish  a  reasonable  commitment  to 
residential  lending  and  Community 
Support",  and  the  member  fails  to 
address  deficiencies  by  implementing 
an  Action  Plan.  Similarly,  the  statute 
and  the  regulation  require  the  Finance 
Board  to  take  into  account  a  member's 
record  of  lending  to  first-time 
homebuyers  as  a  condition  for  access  to 
long-term  advances. 

28.  In  the  case  of  insurance  company 
and  credit  union  members,  should  the 
purchase  of  loans  and  securities  alone 
be  deemed  satisfactory  evidence  of  a 
commitment  to  residential  lending  and 


Community  Support?  How  should  these 
loans  and  securities  be  evaluated  by  the 
Finance  Board  to  assure  that  they  meet 
Community  Support  standards? 

29.  How  should  the  Finance  Board 
evaluate  an  insurance  company  or  credit 
union  member's  record  of  lending  to 
first-time  homebuyers?  Should  the 
purchase  ef  loans  and  securities  satisfy 
this  requirement?  How  should  the 
Finance  Board  evaluate  whether  a 
security  interest  in  a  loan  satisfactorily 
meets  this  standard? 

30.  Should  the  Finance  Board  require 
some  measure  of  loan  origination  by 
insurance  company  and  credit  union 
members  as  a  part  of  the  Community 
Support  standard? 

H.  Regulatory  Burden 

In  promulgating  the  Community 
Support  regulation,  the  Finance  Board 
stated  that  it  intended  to  strike  a  balance 
between  the  policy  goals  of  FIRREA  and 
enhancing  the  FHLBank  System's  role 
as  a  community  lending  partner,  and  at 
the  same  time  not  impairing  the 
System's  attractiveness  to  new 
members.  The  Finance  Board  hop)ed  to 
achieve  such  a  balance  in  part  by 
relying  on  existing  CRA  documentation 
to  minimize  paperwork  for  members 
and  to  avoid  any  costly  new  level  of 
examination. 

31.  How  can  the  Finance  Board 
structure  the  Community  Support 
requirements  to  encourage  and  ensure 
Community  Support  activities  by 
members  not  covered  by  CRA  and  still 
keep  any  paperwork  burden  minimized? 

After  analyzing  the  comments  and 
suggestions  received  in  response  to  this 
advance  notice,  the  Finance  Board  will 
publish  a  proposed  rule  for  comment 
prior  to  a  regulation.  The  Finance  Board 
will  welcome  comments  from  all 
interested  persons  at  each  stage  of  the 
rulemaking  process. 

Dated:  August  25. 1993. 

By  the  Federal  Housing  Finance  Board. 
Daniel  F.  Evans,  Jr.. 
Ciminnan. 
|FR  Doc.  93-21366  Filed  9-1-93;  8:45  ami 

BILLING  CODE  6730-01-M 


SMALL  BUSINESS  ADMINISTRATION 
13  CFR  Part  121 

Small  Business  Size  Standards;  Fixed 
Size  Standard  Levels 

agency:  Small  Business  Administration. 
ACTION:  Proposed  rule. 

SUMMARY:  The  Small  Business 
Administration  (SBA)  is  re-proposing  a 
rule  designed  to  streamline  its  size 


46574  Federal  Register  /  Vol.  58.  No.  169  /  Thursday,  September  2.  1993  /  Proposed  Rules 


standards  by  reducing  the  number  of 
fixed  size  standard  levels  to  nine.  This 
will  be  achieved  by  retaining  the  five 
existing  employee-based  levels  and 
establishing  four  new  receipts-based 
levels.  The  four  new  receipts-based 
levels  reflect  an  inflationary  adjustment 
applied  to  SBA's  current  and  most 
common  receipts-based  size  standards. 
SBA  believes  that  the  current  system  of 
thirty  size  standard  levels  has  led  to 
confusion  and  has  created  a  needless 
complication  of  the  size  standards.  SBA 
believes  that  adopting  a  limited  number 
of  Hxed  size  standard  levels,  each 
representing  significantly  different  firm 
sizes,  would  make  it  easier  for  a 
business  to  know  which  size  standard 
applies  to  it.  Furthermore,  as  a  part  of 
this  proposed  change,  an  adjustment  for 
inflation  has  been  applied  to  the 
streamlined  receipts-based  size 
standards  which  will,  in  effect,  restore 
eligibility  to  firms  that  have  lost  their 
status  over  time  solely  because  of 
inflation.  This  proposal  to  streamline 
the  size  standards  is  essentially  the 
^      same  as  was  proposed  on  December  31, 
1992. 

DATE:  Comments  must  be  submitted  on 
or  before  November  1,  1993. 

ADDRESSES:  Send  comments  to:  Gary  M. 
Jackson,  Director,  Size  Standards  Staff, 
409  3rd  Street,  SW-«-suite  8150,  U.S. 
Small  Business  Administration, 
Washington,  DC  20416. 

FOR  FURTHER  INFORMATION  CONTACT:  Ajoy 
K.  Sinha,  Size  Standards  Staff,  (202) 
205-6618. 

SUPPLEMENTARY  INFORMATION:  On 
December  31, 1992.  the  SBA  published 
a  proposed  rule  (57  FR  62515) 
proposing  to  streamline  its  size 
standards  by  reducing  the  number  of 
fixed  size  standards  levels  to  nine. 
Furthermore,  as  a  part  of  SBA's 
simplification  of  the  numerical  size 
standards,  adjustments  had  been  made 
to  the  receipts-based  size  standard 
levels  proposed  at  that  time  to  account 
for  the  effects  of  inflation  since  March 
12, 1984.  the  time  of  the  last  general 
inflationary  adjustment  to  receipts- 
based  size  standards  (49  FR  5024). 
However,  the  incoming  Administration 
directed  that  all  recently  published  but 
not  finalized  rules  were  to  be 
thoroughly  reviewed,  and  all 
Government  Agencies  were  to 
determine  their  implications.  (Office  of 
Management  and  Budget  Memorandum 
on  Regulatory  Review,  dated  January  22, 
1993,  to  Heads  and  Acting  Heads  of 
Federal  Agencies.)  The  SBA  withdrew 
the  proposed  rule  on  February  19, 1993 
(58  FR  9131)  so  it  could  further  evaluate 
the  implications  of  such  a  standard. 


The  newly  appointed  SBA 
Administration  has  completed  its 
review  of  the  previously  published  rule, 
and  believes  the  SBA's  simplification  of 
size  standards  has  continued  merit  and 
deserves  consideration  by  SBA  and  the 
public.  Hence,  SBA  is  re-proposing  to 
streamline  its  size  standards  by 
reducing  the  number  of  fixed  size 
standard  levels  to  nine.  This  will  be 
achieved  by  retaining  the  five  existing 
employee-based  levels  and  establishing 
four  new  receipts-based  levels.  SBA 
believes  that  the  current  system  of  thirty 
size  standard  levels  has  led  to  confusion 
and  has  created  a  needless  complication 
of  the  size  standards.  SBA  believes  that 
adopting  a  limited  number  of  fixed  size 
standard  levels,  each  representing 
significantly  different  firm  sizes,  would 
make  it  easier  for  a  business  to  know 
which  size  standard  applies  to  it.  The 
nine  fixed  size  standard  levels  are  as 
follows: 

Nine  Fixed  Size  Standard  Levels 

Proposed  New  Standards 

$5.0  million  in  annual  receipts 
SlO.O  million  in  annual  receipts 
$18.0  million  in  annual  receipts 
$25.0  million  in  annual  receipts 

Existing  Standards  To  Be  Retained 

100  employees 
500  employees 
750  employees 
1000  employees 
1500  employees 

As  part  of  SBA's  simplification  of  the 
numerical  size  standards,  adjustments 
have  been  made  to  the  receipts-based 
size  standard  levels  proposed  at  this 
time  to  account  for  the  effects  of 
inflation  since  March  12, 1984,  the  time 
of  the  last  general  inflationary 
adjustment  to  receipts-based  size 
standards  (see  49  FR  5024). 

In  determining  the  rate  of  inflation, 
SBA  has  utilized  the  Gross  Domestic 
Product  (GDP)  Implicit  Price  Deflator 
calculated  and  published  by  the  U.S. 
Department  of  Commerce,  which  is  the 
broadest  single  measure  of  inflation.  It 
measures  price  changes  in  the  total 
national  output  of  goods  and  services  in 
terms  of  the  expenditures  by  which 
those  goods  and  services  were  acquired. 
These  expenditures  cover  personal 
consumption,  business  investment,  and 
government  purchases. 

The  methodology  utilized  in 
determining  the  appropriate  inflation 
adjustment  is  essentially  the  same  as 
was  used  for  inflation  adjustments  in 
1975  and  1984,  and  is  as  follows: 

1.  Determine  the  base  period  used  to 
establish  the  current  size  standard,  and 

2.  Determine  the  GDP  deflator  from 
the  end  of  that  base  period  to  the  most 


recent  point  in  time  for  which  the  GDP 
deflator  has  been  published. 

This  inflation  adjustment  is  based  on 
the  last  index  value  used  for  the  1984 
inflation  adjustment  and  the  latest 
available  index  value.  The  1984 
adjustment  accounted  for  inflation  up  to 
the  3rd  quarter  of  1982.  the  latest 
available  index  at  the  time  of  the 
proposed  adjustment.  For  purposes  of 
this  rule,  the  3rd  quarter  of  1982  is 
therefore  the  base  period  for  which  SBA 
calculated  the  amount  of  inflation  that 
has  occurred  since  the  last  adjustment. 
The  U.S.  Department  of  Commerce's 
latest  data  show  index  values  of  84.3  for 
the  3rd  quarter  of  1982  and  122.9  for  the 
1st  quarter  of  1993.  This  change  records 
inflation  of  45.8  percent  for  the  time 
between  these  two  periods. 

The  inflation  adjustment  percentage  is 
then  applied  to  SBA's  most  common 
receipts-based  size  standards — $3.5 
million,  $7.0  million,  $12.5  million  and 
$17.0  million.  After  application  of  the 
adjustment  percentage  and  rounding  off, 
these  four  receipts-based  size  standards 
would  become  the  four  receipts-based 
size  standard  levels  of  $5.0  million, 
$10.0  million,  $18.0  million  and  $25.0 
million.  [Note:  The  December  31, 1992 
proposed  rule  listed  one  fixed  level  at 
$24.0  million.  Because  of  the 
availability  of  more  current  data  on 
inflation,  this  proposed  rule  adjusts  that 
level  to  $25.0  million.  The  three  other 
fixed  receipts-based  standards  do  not 
change  despite  the  more  current  data.) 

In  order  to  achieve  the  twin  goals  of 
adjusting  for  inflation  and  streamlining 
the  SBA  size  standards,  the  inflation 
adjustment  would  then  be  calculated  for 
each  of  the  existing  receipts-based  size 
standards,  except  where  legally 
prohibited  from  doing  so  as  described 
below.  This  preliminary  standard  would 
then  be  adjusted  to  the  closest  size 
standard  among  the  four  receipts-based 
size  standards.  As  a  result,  forty-seven 
size  standards  would  receive  an 
inflation  adjustment  that  is  either  larger 
or  smaller  than  the  45.8  percent  inflator. 
Furthermore,  in  most  of  these  cases, 
there  would  be  a  moderate  difference 
between  the  proposed  receipt-based  size 
standard  level  and  a  fully  adjusted  size 
standard.  Also,  in  no  industry  would  a 
firm  currently  defined  as  small  business 
lose  its  status  as  an  eligible  small 
business  for  SBA  programs  as  a  result  of 
this  proposal. 

The  industries  receiving  other  than  a 
full  45.8  percent  inflation  adjustment., 
listed  by  Standard  Industrial 
Classification  (SIC)  code  (see  aitacned 
table  for  industry  title),  are  as  follows: 

More  Than  Full  Adjustment — SIC 
codes  0211, 0912,  0913,  0919,  0921. 
0971. 4724. 4961.  5271. 5331. 5521. 


5812  (part).  5983.  6515  (part).  6531. 
7216.7217.7381.7382. 

Less  Than  Full  Adjustment — SIC 
codes  4841, 4899. 5311.  5411.  5511. 
5541. 5611, 5621, 5651,  5661.  5722. 
5731.  5734.  7349. 7812.  7819.  7822. 
7371,  7372,  7373, 7374.  7375.  7376. 
7377.  7378.  7379.  8744  (part).  8721. 

Also,  in  keeping  in  line  with  SBA's 
twin  objectives  of  adjusting  for  inflation 
and  streamlining  its  size  standards,  four 
footnotes  (8. 12, 15.  and  16)  are  being 
adjusted  similar  to  the  industry  size 
standards.  Size  standards  for  Offshore 
Marine  Services  (part  of  SIC  Major 
Groups  44  and  45).  Retail  Sale  of 
Aircraft  (part  of  SIC  code  5599),  Leasing 
of  Building  Space  to  the  Federal 
Government  by  Owners  (part  of  SIC 
Major  Group  65)  and  industries  without 
a  specific  size  sta'ndard  listed  in  SIC 
Division  I — Services,  are  being 
established  at  $18.0  million.  $10.0 
million.  $18.0  million  and  $5.0  million, 
respectively. 

Finally,  it  must  be  noted  that  the  size 
standards  for  certain  industries  have 
been  either  established  by  statute  or 
prohibited  by  statute  from  change  until 
after  September  30. 1996.  The  size 
standards  for  these  industries  will 
remain  at  their  current  levels.  Title  VII 
of  Public  Law  100-656  established  the 
"Small  Business  Competitiveness 
Demonstration  Program"  to  test  the 
competitiveness  of  small  business  on 
Federal  procurements.  That  program 
prohibits  a  change  in  size  standards 
before  September  30. 1996  for  the 
Construction  industries  (SIC  codes 
1521-1799):  the  Engineering. 
Architecture.  Surveying  and 
Mapmaking  industries  (SIC  codes  8711. 
8712.  8713.  and  part  of  SIC  code  7389): 
and  the  Refuse  Systems  and  Related 
Services  industries  (SIC  code  4953  and 
part  of  SIC  code  4212).  Also.  Public  Law 
99-272  established  the  size  standard  for 
both  Agricultural  Production — Crops. 
(SIC  codes  0111-0191):  and  Livestock 
and  Animal  Specialties.  (SIC  codes 
0212-0291,  except  SIC  codes  0211  and 
0252)  at  $500,000. 

SBA  specifically  invites  comment  on 
the  appropriateness  of  these  fixed  size 
standards  levels  or  on  alternative  size 
standards  (either  higher  or  lower).  SBA 
is  willing  to  consider  industry  data  and 
other  information  prior  to  m^ing  a  final 
decision  on  a  size  standard.  Comments 
on  the  proposed  standards  or 
suggestions  on  other  standards  should 
address  the  questions  of: 

•  The  interaction  of  these  size 
standards  with  SBA's  programs; 

•  The  relative  levels  of  participation 
at  different  size  standards: 

•  The  effect  of  these  proposed  size 
standards  or  other  alternative  size 


standards  on  business  firms  wi'hin 
these  industries: 

•  The  prospect  of  significant  new 
entrants  into  these  industries  in 
response  to  this  program:  and 

•  The  impact  of  higher  size  standards 
on  smaller-sized  businesses. 

Compliance  with  R^ulalory  Flexibility 
Act,  Executive  Orders  12291, :  2612, 
and  12778,  and  the  Paperwork 
Reduction  Act 

General 

SBA  considers  that  this  proposed  rule 
will  have  a  significant  econonric  impaci 
on  a  substantial  number  of  small  entities 
for  purposes  of  the  Regulatory 
Flexibility  Act  (5  U.S.C.  601,  et  seq).  In 
addition,  this  proposed  rule  constitutes 
a  major  rule  for  the  purpose  o' 
Executive  Order  12291.  Immediately 
below  SBA  has  set  forth  a  summary 
regulatory  impact  analysis  and  an  initial 
regulatory  flexibility  analysis  of  this 
proposed  rule. 

(1)  Description  of  Entities  to  Which  the 
Rule  Applies 

SBA  estimates  that  an  additional 
22.000  firms  will  be  considered  small  if 
this  rule  were  to  become  final.  These 
firms  would  become  eligible  to  seek 
assistance  offered  by  SBA's  p-ograms. 
provided  they  meet  other  program 
requirements.  Many  of  these  concerns 
probably  had  small  business  status  in 
1984.  when  the  last  comprehensive 
revision  of  size  standards  was  issued  by 
SBA,  but  since  have  lost  eligibility 
because  of  general  price  increases.  The 
current  changes,  in  fact,  operate  roughly 
as  adjustments  for  price  changes 
(infiation)  since  that  date  but  also 
streamline  the  size  standards  table.  Over 
11.000  of  the  firms  gaining  eligibility 
operate  in  retail  trade  while 
approximately  9.000  operate  in  the 
services  industries  (Divisions  G  and  I. 
respectively,  of  the  SIC  system  of 
classifying  industries).  Other  firms 
affected  by  this  rule  include  service 
firms  within  the  agricultural  or  mining 
sectors,  or  firms  in  those  transportation 
industries  with  receipt-based  size 
standards.  Firms  which  would  become 
eligible  for  SBA  assistance  if  this  rule 
were  to  become  final  cumulatively 
generate  $95  billion  in  annual  sales. 
This  figure  is  less  than  5  percent  of  the 
total  sales  in  those  industries  with 
higher  size  standards.  The  new  size 
standards  would  not  impose  a 
regulatory  burden  because  they  do  not 
regulate  or  control  business  behavior. 

(2)  Description  of  Potential  Benefits  of 
the  Rule 

Under  this  proposed  rule  for  SBA's 
procurement  programs,  there  are  no 


easily  quantifiable  benefits.  However, 
the  additional  competition  may  result  in 
a  lower  price  to  the  Government  for  its 
procurements  which  have  been  set 
aside,  but  SBA  is  not  able  to  quantify 
this  benefit.  Also,  the  higher  size 
standards  may  allow  for  a  limited 
number  of  additional  procurements  now 
competed  on  an  unrestricted  basis  to  be 
reserved  for  small  business  set -aside  or 
8(a)  contracting.  In  the  7(a)  Loan 
Program,  it  is  estimated  that  250  loans 
amounting  to  $100  millions  would  be 
made  to  the  newly  defined  small  firms. 

(3)  Description  of  Potential  Costs  of  the 
Rule 

The  changes  in  size  standards  as  they 
impact  on  Government  procurement 
should  not  add  any  element  of  cost  to 
the  Government  and.  in  fact,  as 
described  above  may  reduce  the  cost  to 
the  procuring  Federal  agency.  Similarly, 
the  rule  should  not  result  in  any  extra 
costs  with  respect  to  the  7(a)  Loan 
Program.  The  amount  of  lending 
authority  SBA  can  make  or  guarantee  is 
established  by  appropriation. 

The  competitive  effects  of  size 
standards  revisions  differ  from  those 
normally  associated  with  regulations 
affecting  key  economic  factors  such  as 
the  price  of  goods  and  services,  costs, 
profits,  growth,  innovation,  mergers, 
and  foreign  trade.  The  change  to  size 
standards  is  not  anticipated  to  have  any 
appreciable  effect  on  any  of  these 
factors,  although  smaller-sized 
businesses  or  8(a)  firms  may  be 
unsuccessful  in  competing  for  some 
Federal  procurement  opportunities 
because  of  the  presence  of  the  larger, 
newly  defined  small  businesses:  some  of 
which  will  be  more  competitive  in 
winning  Federal  procurements. 

(4)  Description  of  the  Potential  Net 
Benefits  from  the  Rule 

From  the  above  discussion,  SBA 
believes  that,  because  the  potential  costs 
of  this  proposed  rule  are  minimal,  the 
potential  net  benefits  would  approach 
fairly  closely  the  potential  benefits.  The 
impact  of  the  new  size  standard  will 
appear  predominantly  in  the  Federal 
procurement  area. 

(5)  Description  of  Reasons  Why  This 
Action  is  Being  Taken  and  Objectives  of 
Rule 

SBA  has  provided  above  a  statement 
of  the  reasons  why  the  new  size 
standards  are  proposed  and  a  statement 
of  the  reasons  for  and  objectives  of  this 
proposal. 

(6)  Legal  Basis  for  Proposed  Rule 

The  legal  basis  for  the  proposal  is 
sections  3(a)  and  5(b)  of  the  Small 
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Businesses  Act.  15  U.S.C.  632(a). 
634(b)(6).  637(a).  and  644(c). 

(7)  Federal  Rules 

There  are  no  Federal  rules  which 
duplicate,  overlap  or  conflict  with  this 
proposed  rule.  SBA  has  statutorily  been 
given  exclusive  jurisdiction  in 
establishing  size  standards. 

(8)  Significant  Alternatives  to  Proposed 
Rule 

This  proposed  rule  will  establish  the 
most  appropriate  individual  size 
standard  by  which  to  define  those  small 
businesses  that  are  eligible  for  SBA's 
assistance  programs.  There  are  no 
significant  alternatives  to  defming  a 
small  business. 


SBA  certifies  that  this  proposed  rule 
will  not  have  federalism  implications 
warranting  the  preparation  of  a 
Federalism  Assessment  in  accordance 
with  Executive  Order  12612.  SBA 
further  certifies  that  this  proposed  rule 
will  not  add  any  new  reporting  or 
recordkeeping  requirements  under  the 
Pa{>erwork  Reduction  Act  of  1980.  44 
U.S.C.  chapter  35.  For  purposes  of 
Executive  Order  12778.  SBA  certifies 
that  this  proposed  rule  is  drafted,  to  the 
extent  practicable,  in  accordance  with 
the  standards  set  forth  in  section  2  of 
that  order. 

List  of  Subjects  in  13  OH  Part  121 

Government  procurement. 
Government  property.  Grant  programs — 


business.  Loan  programs — business. 
Small  business. 

Accordingly,  part  121  of  13  CFR  is 
amended  as  follows: 

PARTI  21— {AMENDED] 

1.  The  authority  citation  of  part  121 
continues  to  read  as  follows: 

Authority:  15  U.S.C.  632(a).  634(b)(6). 
637(a).  and  644(c). 

2.  Section  121.601  is  amended  by 
revising  the  heading  to  the  table  of  "Size 
Standards  by  SIC  Industry"  and 
Division  A,  B.  E,  G,  H.  and  I  to  read  as 
follows: 


Size  Standards  by  SIC  Industry 

(For  all  industries  not  specifically  listed  in  this  table,  except  for  those  in  Divisions  I  and  J  of  Itie  SIC  System,  the  size 

standard  is  S5.0  million  in  annual  receipts] 


SIC  (•  -  new  SIC 

code  In  1987,  not 

used  in  1972) 


Description  (N.E.C.  >  not  elsewhere  classified) 


Size  standards  in 

number  of  emptoy- 

ees  or  mittions  of 

doNars 


Division  A — Agiiculture 
Major  Group  01— Agncultural  Production — Crops 


0111 
0112 
0115 
0116 
0119 
0131 
0132 
0133 
0134 
0139 
0161 
0171 
0172 
0173 
0174 
0175 
0179 
0181 
0182 
0191 

0211 
0212 
0213 
0214 
0219 
0241 
0251 
0252 
0253 
0254 
0259 
0271 
0272 
0273 
0279 
0291 


Wheat  

Rice  

Com 

Soybeans  

Cash  Grains.  N.E.C 

Cotton , 

Tobacco , 

Sugarcane  and  Sugar  Beets 

Irish  Potatoes  

Field  Crops,  Except  Cash  Grains.  N.E.C.  . 

Vegetat)les  and  Melons  

Berry  Crops 

Grapes , 

Tree  Nuts  

Citrus  Fnjits „ 

Deciduous  Tree  Fruits 

Fruits  and  Tree  Nuts,  N.E.C 

Ornamental  Floriculture  Nursery  Products 

Food  Crops  Grown  Under  Cover 

General  Farms,  Primanly  Crop  , 


$0.5 
S0.5 
SOS 
$0.5 
$0.5 
$0.5 
$0.5 
$0.5 
$0.5 
$0.5 
$0.5 
$0.5 
$0.5 
$0.5 
$0.5 
$0.5 
$0.5 
$0.5 
$0.5 
$0.5 


Major  Group  02— Livestock  and  Animal  Specialties 


Beef  Cattle  Feedlots  (Custom) 
Beef  Cattle,  Except  Feedlots  .. 
Hogs 


Sheep  and  Goats 

General  Livestock.  Except  Dairy  and  Poultry 

Dairy  Farms 

Broiler.  Fryer,  and  Roaster  Chickens  

Ctucken  Eggs „ „ 

Turkeys  and  Turkey  Eggs 

Poultry  Hatcheries _ 

Poultry  and  Eggs,  N.E.C 

Fur-Bearing  Animals  and  RatJbits 

Horses  and  Other  Equines  

Animal  Aquaculture  

Animal  Specialties,  N.E.C 

General  Farms,  Primarily  Lvestock  and  Animal  Specialities 


$5.0 
$0.5 
$0.5 
$0.5 
$0.5 
$0.5 
$0.5 
$10.0 
$0.5 
$0.5 
$0.5 
$0.5 
$0.5 
$0.5 
$0.5 
$0.5 
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Size  Standards  by  SIC  Industry— Continued 

[For  all  industries  not  spedficalty  listed  In  this  table,  except  for  (hose  in  Divisions  I  and  J  of  the  SIC  System,  the  size 

standard  is  $6.0  rriillion  in  annual  receipts] 


SIC  r  -  new  SiC 

code  in  1967,  not 

used  in  1972) 


Description  (N.E.C.  »  not  elisewhere  classified) 


Size  standards  in 

nutvbw  o<  emptoy- 

ees  or  nvliions  of 

dollars 


Major  Group  07— Agricultural  Services 


0711 
0721 
0722 
0723 
0724 
0741 
0742 
0751 
0752 
0761 
0762 
0781 
0782 
0783 

0811 
0831 
0651 

0912 
0913 
0919 
0921 
0971 


Soil  Preparation  Services ^ 

Crop  Planting,  Cultivating,  and  Protecting , 

Crop  Hanestin^fPrimarity  by  Machine  

Crop  Preparation  Service  for  MarKet,  Except  Cotton  Ginrvng 

Cotton  Gifv>ing ^ 

Veterinary  Services  for  Livestock  ^ 

Veterir^ary  Services  for  Anirnal  Specialties 

Livestock  Services,  Except  Veterinary 

Animal  Specialty  Services,  Except  Veterinary 

Farm  Lat>or  Contractors  and  Crew  Leaders  ..~ ^ 

Farm  Management  Services « 

Landscape  Counseling  and  Planning  4. 

Lawn  and  Garden  Sen/ices  ; 

Ornamental  Shrub  and  Tree  Services 


Major  Group  08 — Forestry 


Timber  Tracts 

Forest  Nurseries  and  Gathering  of  Forest  Products 
Forestry  Services  


Major  Group  09 — Fishing,  Hunting,  and  Trapping 


Rnfish 

Shellfish .........«.............».._.._... 

Miscellaneous  Marir^  Products ^ >... 

Rsh  Hatcheries  and  Preserves 4J~.. 

Hunting  and  Trapping,  and  Game  Propagation .— . 


Division  B — Mining 
Major  Group  10 — Metal  Mining 


1011  . 
1021  . 
1031  . 
1041  . 
1044 
1061 
1081 
1094 
1099 

1221* 
1222* 
1231* 
1241* 

1311 
1321 
1381 
1382 
1389 

1411 
1422 

1423 
1429 
1442 


Iron  Ores  

Copper  Ores 

Lead  and  Zinc  Ores  — ^ 

Gold  Ores 

Silver  Ores  .' 

Fen^oalloy  Ores,  Except  Vanadium 

Metal  Mining  Services 

Uranium-RadiunvVanadium  Ores  .. 
Miscellaneous  Metal  Ores,  N.E.C.  . 


Major  Group  12— Coal  Mining 


Bituminous  Coal  and  Lignite  Surface  Mining 

BitumirxMJS  Coal  Underground  Mining 

Anthracite  Mining  

Coal  Mining  Services 


Major  Group  13— Oil  and  Gas  Extraction 


Crude  Petroleum  and  Natural  Gas 

tJatural  Gas  Liquids  

Drilling  Oil  and  Gas  Weils 

Oil  arvi  Gas  Field  Exploration  Services 
Oil  and  Gas  Fiekj  Services,  NEC 


Major  Group  14— Mining  and  Quarrying  of  Nonmetallic  Minerals,  Except  Fuels 


Dinf>ension  Stone 

Crushed  and  Broken  Limestone  .... 

Crushed  and  Broken  Granite 

Crushed  and  Broken  Stone,  N.E.C. 
Construction  Sand  and  Gravel 


$50 
$5.0 
$5.0 
$5.0 
$5.0 
$5.0 
$5.0 
$5.0 
$5.0 
$5.0 
$5.0 
$5.0 
$5.0 
$5.0 


$5.0 
$5.0 
$5.0 


$5.0 
$5.0 
$5.0 
$5.0 
$5.0 


500 
500 
500 
500 
500 
500 
$5.0 
500 
500 


500 
500 
500 
$5.0 
$5.0 


500 
500 
500 
500 
500 


1 
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Size  Standards  by  SIC  Industry— Continued 

(For  aH  industries  not  speoficaMy  listed  in  this  table,  except  for  those  in  Divisions  I  and  J  of  the  SIC  System,  the  sue 

standard  is  $5.0  mmon  in  anrHial  receipt^ 


SIC  ('  -  new  SIC 

code  in  1987.  not 

used  m  1972) 


Description  (N.E.C.  -  not  elsewhere  classified) 


Size  standards  in 
number  of  employ- 
ees or  millions  of 
dollars 


1446 
1455 
1459 
1474 
1475 
1479 
1481 
1499 


Industrial  Sand  

Kaolin  and  Ball  Clay 

Clay.  Ceramik.  and  Refractory  Minerals.  N.E.C 

Potash.  Soda,  and  Borate  Minerals „ 

Phosphate  Rock 

Chemical  and  Fertilizer  Mineral  Minif>g,  N.E.C 

Nonmetallic  Minerals  Services,  Except  Fuels 

MisceUaneous  Nonmetallic  Mmerais.  Except  Fuels 


500 
500 
500 
500 
500 
500 
$5.0 
500 


Divtaion  E— Transportation,  Conwnunteations,  Electric,  Gas,  and  Sanitary  Sarvlcot 
Major  Qroup  40— Railroad  Transportation 


4011  

4013 

4111  

4119  

4121  

4131  

4141  

4142  

4151  „ 

4173'  

4212  

4213  

4214  .._ 

4215'  

4221  

4222 

4225 

4226  

4231  

i!!^ 

4412  

4424*  

4432'  

4449*  

4481*  

4482'  ..„ 

4489*  

4491*  

4492*  

4493*  

4499'  

4512*  

4513*  

4522  ....„ 

4581* 


Railroads.  Line-Haul  Operating 

Railroad  Switching  arxj  Terminal  Establishments 


1.500 
500 


Major  Qroup  41— Local  and  SuburtMn  Transit  and  lnterurt>an  Highway  Passenger  Transportation 


Local  and  Sut>uft>an  Transit 

Local  Passenger  Transportation.  N.E.C ;. 

Taxicabs  

Intercity  and  Rural  Bus  Transportation ....,„ 

Local  Bus  Charter  Service 

Bus  Cfiarter  Service.  Except  Local _ „ 

School  Buses  

Terminal  and  Service  Facilities  for  Motor  Vehicie  Passenger  Transportation 


$5.0 
$5.0 
$5.0 
$5.0 
$5.0 
$5.0 
$5.0 
$5.0 


Major  Qroup  42— Motor  Freight  Transportation  and  Warehousing 


Local  Trudcing  Without  Storage „ 

Trucking,  Except  Local „ „ . „ „ 

Local  Trucking  With  Storage 

Courier  Services.  Except  by  Air „ 

Farm  Product  Warehousing  arxJ  Storage .-........._ 

Refrigerated  WaretHjusing  arxl  Storage  ~. . 

General  Warehousing  and  Storage  . 

Special  Warehousing  and  Storage.  N.EC 

Terminal  and  Joint  Temiinal  Maintenance  FadMies  fbr  Motor  Freight  Transportation 


$18.0 
$18.0 
$18.0 
$18.0 
$18.0 
$18.0 
$18.0 
$18.0 
$5.0 


Major  Qroup  44— Water  Transportatk>n 


Deep  Sea  Foreign  Transportation  of  Freight 

Deep  Sea  Domestic  Transportation  of  Freight 

Freight  Transportation  on  the  Great  Lak^s— St  Lawrence  Seaway 

Water  Transportation  of  Freight,  NEC „ 

Deep  Sea  Transportation  of  Passengers,  Except  by  Ferry 

Ferries  „ 

Water  Transportation  of  Passengers.  N.E.C _. 

Marine  Cargo  Handling  ?. „ 

Towing  and  Tugtioat  Services  

Marinas 

Water  Transportation  Services.  N.E.C 


500 

500 
500 
500 
500 
500 
500 
$18.0 
$5.0 
$5.0 
$5.0 


Major  Qroup  45— Transportation  by  Air 


Air  Transportation,  Scheduled  

Air  Couner  Sennces  _ - 

Air  Transportatk)n,  Nonscheduled  

Airports,  Flying  FiekJs.  and  Airport  Terminal  Services 


1.500 

1,500 

1,500 

$5.0 


Major  Qroup  46— Pipelines,  Except  Natural  Qas 


4612 
4613 
4619 


Crude  Petroleum  Pipelines  .. 
Refined  Petroleum  P^whnes 
Pipelines,  N.E.C 


1.500 
1,500 
$25.0 
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Size  Standards  by  SIC  Indjstry— Continued 

(For  all  industries  not  specificalty  listed  in  this  Xab^e.  except  for  ttose  in  Dtvtsions  I  and  J  of  the  SIC  System,  the  size 

starxlard  is  $5.0  million  in  annual  receipts] 


SIC  (•  •  new  SIC 

code  in  1987,  not 

used  in  1972) 


Desatption  (N.E.C.  =  not  elsewhere  classified) 


Size  standards  m 
number  of  employ- 
ees or  mrtltons  of 
dollars 


Major  Group  47 — Transportation  Services 


4724* 

4725* 

4729 

4731* 

4741* 

4783 

4785* 

4789 

4812* 

4813* 

4822 

4832 

4833 

4841* 

4899 

4911 
4922 
4923 
4924 
4925 
4931 
4932 
4939 
4941 
4952 
4953 
4959 
4961 
4971 


Travel  Agencies 
Tour  Operators 

Arrangement  of  Passenger  Transportation,  N.E.C J|. 

Arrangement  of  Transportation  of  Freigtit  and  Cargo 

Rental  of  Railroad  Cars 

Packing  and  Crating 

Fixed  Facilities  and  Inspection  and  Weighing  Services  f:x  Motor  Vehicle  Transportation 

Transportation  Services,  NEC 

Major  Group  48 — Corrmunicatkxw 

Radiotelephone  Communications 

Telephone  Communications,  Except  Radiotelephone 

Telegraph  and  Ottier  Message  Communications 

Radio  Broadcasting  Stations 

Television  Broadcasting  Stations 

Cable  and  Other  Pay  Television  Services 

Communications  Services,  NEC 

Major  Group  49— Electric.  Gas.  and  Sanitary  Services 

Electric  Services 

Natural  Gas  Transmission 

Gas  Transn^ssion  and  Distritxjtion 

Natural  Gas  Oistnbuton 

Mixed,  Manufactured,  or  Liquefied  Petroleum  Gas  Procuction  and/or  Distrixjtion 

Electric  and  Other  Services  Combined 

Gas  and  Ot^er  Services  Combir>ed 

Combination  Utilities.  N.E.C 

Water  Supply 

Sewerage  Systems 

Refuse  Systems 

Sanitary  Services,  N.E.C. 

Steam  arKl  Air-Conditioning  Supply 

Irrigation  Systems 

Division  G— RetftI  Trader 
Major  Group  52— Building  Materials,  Hardware,  Garden  Supply,  and  Mobile  Home  Dealers 


('4,000,000) 
$5.0 
$5.0 
500 
$5.0 
$5.0 
j.O 

'S5.0 
$5.0 
$5.0 
$6.0 
$5.0 

$10.0 
$5.0 


^11 
5231 
5251 
5261 
5271 


Lumber  and  Other  Building  Materials  Dealers  

Paint.  Glass,  and  Wallpaper  Stores 

Hardware  Stores  

Retail  Nurseries,  Lawn  and  Garden  Supply  Stores 
Mobile  Home  Dealers  


$5.0 
$5.0 
$5.0 
$5.0 
SlO.O 


Major  Group  53 — General  Merchandise  Stores 


5311 
5331 
5399 


5411 

5421* 

5431 

5441 

5451 

5461* 

5499 


Department  Stores 

Variety  Stores 

Miscellar)eous  General  Merchandise  Stores 


....#.. 


$18.0 

$10.0 

$5.0 


Major  Group  54 — Food  Stores 


Grocery  Stores  

Meat  arxj  Fish  (Seafood)  Markets,  Includng  Freezer  Frovisioners 

Fmit  and  Vegetat)le  Markets - 

Candy,  Nut,  and  Confectionery  Stores - 

Dairy  Products  Stores  

Retail  Bakeries 

Miscellaneous  Food  Stores 


$180 
$5.0 
$5.0 
S5.0 
$50 
$5.0 
$5.0 


Major  Group  55 — Automotive  Dealers  and  Gasoline  Service  Stations 


5511  I  Motor  Vehicle  Dealers  (New  and  Used) 


$18.0 
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Size  Standards  by  SIC  Industry— Continued 

(For  an  industnes  not  speoficalty  listed  in  thts  tabte,  except  for  those  in  Divisions  I  and  J  of  ttie  SIC  System,  ttie  size 

standard  is  S5.0  million  in  anrHjal  receipts] 


SIC  (•  -  new  SIC 

code  tn  1 987.  not 

used  in  1972) 


Description  (N.E.C.  >  not  elsewhere  classified) 


Size  standards  in 
number  of  employ- 
ees or  mtllKxis  of 
dollars 


5521 
5531 
5541 
5551 
5561 
5571 
5599 

5611 

5621 

5632* 

5641 

5651 

5661 

5699 

5712 

5713 

5714 

5719 

5722 

5731- 

5734' 

5735' 

5736* 

5812 
5812 
5813 

5912 

5921 

5932' 

5941 

5942 

5943 

5944 

5945 

5946 

5947 

5943 

5949 

5961 

5962 

5963 

5983 

5984 

5989- 

5992 

5993 

5994 

5995- 

5999 


Motor  Vehicle  Dealers  (Used  Only)  : 

Auto  and  Home  Supply  Stores 

Gasoline  Service  Stations 

Boat  Dealers  

Recreational  Vehicle  Dealers 

Motorcycle  Dealers  

Automotive  Dealers.  N.E.C 

Major  Group  56 — Apparel  and  Accessory  Stores 

Men's  and  Boys'  Clothing  and  Accessory  Stores „ 

Women's  Clothing  Stores  „ 

Women's  Accessory  and  Specialty  Stores  

Chikjrer's  and  Infants'  Wear  Stores 

Family  Clothing  Stores 

Shoe  Stores  

Miscellaneous  Apparel  and  Accessory  Stores 

Major  Group  57 — Home  Furniture,  Furnishings,  and  Equipment  Stores 

Furniture  Stores  

Floor  Covering  Stores  

Drapery.  Curtain,  and  Upholstery  Stores 

Miscellaneous  Homefumishings  Stores 

Household  Appliance  Stores 

Radio.  Television,  and  Consumer  Electronics  Stores  ; 

Computer  and  Computer  Software  Stores  

Record  and  Prerecorded  Tape  Stores 

Musical  Instrument  Stores  

Major  Group  58 — Eating  and  Drintcing  Places 

Eating  Places,  Except  Food  Sendee,  Institutional  

Food  Service,  Institutional 

Drinking  Places  (Alcoholic  Beverages) 

Major  Group  59 — Miscellar^eous  Retail 

Drug  Stores  and  Proprietary  Stores  

Liquor  Stores » 

Used  Merchandise  Stores 

Sporting  Goods  Stores  and  Bicycle  Shops  

Booi<  Stores 

Stationery  Stores 

Jewelry  Stores 

Hobby,  Toy,  and  Game  Shops 

Camera  and  Photographic  Supply  Stores  

Gift.  Novelty,  and  Souvenir  Shops 

Luggage  and  Leather  Goods  Stores  

Sewing,  Needlework,  and  Piece  Goods  Stores 

Catalog  and  Maii-Order  Houses  

Automatic  Merchandising  Machine  Operators 

Direct  Selling  Estat)lishments 

Fuel  Oil  Dealers 

Liquefied  Petroleum  Gas  (Bottled  Gas)  Dealers  

Fuel  Dealers,  N.E.C '. 

Florists 

Tobacco  Stores  and  Stands  

News  Dealers  and  NewsstarxJs 

Optical  Goods  Stores 

Miscellaneous  Retail  Stores.  N.E.C 


$18.0 
S5.0 
$5.0 
$5.0 
$5.0 
$5.0 
155.0 


$5.0 
$5.0 
$5.0 
$5.0 
$5.0 
$5.0 
$5.0 


$5.0 
$5.0 
$5.0 
$5.0 
$5.0 
$5.0 
$5.0 
$5.0 
$5.0 


$5.0 

$18.0 

$5.0 


$5.0 
$5.0 
$5.0 
$5.0 
$5.0 
$5.0 
$5.0 
$5.0 
$5.0 
$5.0 
$5.0 
$5.0 

$18.0 
$5.0 
$5.0 

$10.0 
$5.0 
$5.0 
$5.0 
$5.0 
$5;0 
$5.0 
$5.0 


Division  H — Finance,  Insurance,  and  Real  Estate 

Major  Group  60— Depository  Institutkjns 


6021*  I  National  Commercial  Banks 


$100,000,000 
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Size  Standards  by  SIC  Industry— Continued 

(For  ail  industries  rxX  specifically  listed  in  tt)is  tat)ie,  except  for  those  in  Divisions  I  and  J  of  the  SIC  System,  ttie  size 

standard  is  $5.0  million  in  annual  receipts] 


SIC  (•  -  new  SIC 

code  in  1987.  not 

used  in  1972) 


Description  (N.E.C.  =  not  elsewhere  classified) 


Size  standards  in 
numt)er  ol  employ- 
ees or  millions  of 
dollars 


6022 

6029* 

6035* 

6036* 

6061 

6062 

6081 

6082 

6091 

6099 

6141 
6153 
6159 
6162 
6163 

6211 
6221 
6231 
6282 
6289 

6311 
6321 
6324 
6331 
6351 
6361 
6371 
6399 

6411 

6512 
6513 
6514 
6515 

6517 
6519 
6531 
6541 
6552 
6353 

6712 
6719 
6722 
6726 

6732 
6733 
6792 


State  Commercial  Banks  

Commercial  Banks,  N.E.C 

Savings  Institutions,  Federally  Chartered  

Savings  Institutions,  Not  Federally  Chartered  

Credit  Unions,  Federally  Chartered  

Credit  Unions,  Not  Federally  Chartered  

Branches  and  Agencies  of  Foreign  Banks  

Foreign  Trade  arxl  International  Banks  

Nondeposit  Trust  Facilities 

Functions  Related  to  Depositor  Banking,  N.E.C. 


$100,000,000 
$100,000,000 
$100,000,000 
$100,000,000 
$100,000,000 
$100,000,000 
$100,000,000 
$100,000,000 
S5,0 
$5.0 


Major  Group  61 — Nondepository  Institution 


Personal  Credit  Institutiorre  

Short-Term  Business  Credit  Institutions,  Except  Agriculture 

Miscellaneous  Business  Credit  Institutions 

Mortgage  Bankers  and  Loan  Correspondents „ 

Loan  Brokers ~ 


S5.0 
$5.0 
S5.0 
S5.0 
S5.0 


Major  Group  62— Security  and  Commodity  Brokers,  Dealers,  Exchanges  and  Services 


Security  Brokers,  Dealers  and  Ftotation  Companies 

Commodity  Contracts  Brokers  and  Dealers  ~ 

Security  and  ComnxxWy  Exchanges 

Investment  Advice 

Services  Allied  With  the  Exchange  of  Securities  or  C9mmodities,  N.E.C. 


$50 
$5.0 
$5.0 
$5.0 
$5.0 


Major  Group  63 — Infurance  Carriers 


Life  Insurance 

Accident  and  Health  Insurance 

Hospital  and  Medical  Sennce  Plans  .. 
Fire,  Marine,  and  Casualty  Insurance 

Surety  Insurance 

Title  Insurance 

Pension,  Health  and  Welfare  Funds  .. 
Insurance  Carriers,  N.E.C 


$5.0 
.  $5.0 
$5.0 
1,500 
$5.0 
$5.0 
$5.0 
$5.0 


Major  Group  64 — Insurance  Agents,  Brokers,  and  Service 


Insurance  Agents,  Brokers,  and  Service 


$5.0 


Major  Group  65 — Real  Estate 


Operators  of  Nonresidential  Buikjings  

Operators  of  Apartment  Buiklings 

Operators  of  Dwellings  Other  Than  Apartment  Buiklings  

Operators  of  Residential  Mobile  Honne  Sites  

Leasing  of  Bukjing  Space  to  Federal  Government  by  Owners 

Lessors  of  Railroad  Property  „ 

Lessors  of  Real  Property,  N.E.C - 

Real  Estate  Agents  and  Managers a 

Title  Abstract  Offices 

Larxj  Subdivtders  and  Devekjpers.  Except  Cemeteries 

Cemetery  Subdividers  and  Devekipers  


$5.0 
$5.0 
$5.0 
$5.0 
S18.0 
$5.0 
$5.0 
$5.0 
$5.0 
$5.0 
$5.0 


Major  Group  67— HokJing  and  Other  Investment  Offices 


Offices  of  Bank  Hokjing  Companies — „. » 

Offwes  of  HoWing  Companies,  N.E.C - 

Management  Investment  Offices,  OpervEnd ~ » - 

Unit  Investment  Trusts.  Face-Amount  Certificate  Offices,  and  Ctosed-End  Management  Investment 
Offices. 

Educatk>nal,  Religkxjs,  arxJ  Charitable  Trusts 

Trusts,  Except  Educational.  Religious,  and  Charitable  

Oil  Royalty  Traders  _ - —  • 


$5.0 
$5.0 
$5.0 
$5.0 

$5.0 
35.0 
$5.0 
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Size  Standards  by  SIC  Industry— Continued 

|Fof  aH  industnes  not  specifically  listed  in  this  tabte,  except  for  those  in  Divisions  I  and  J  of  the  SIC  System  the  size 

standard  is  $5.0  million  in  annual  receipts] 


SIC  (•  -  new  SIC 

code  in  1987.  not 

used  m  1972) 


Descriptioo  (NEC.  =  not  elsewhere  classified) 


Size  starxjards  in 

numiser  of  eniploy- 

ees  or  millions  of 

doflars 


6794 
6798 
€799 


Patent  Owners  arnj  Lessors  ... 
Real  Estate  Investment  Trusts 
Investors,  N.E.C 


Division  I — Services 
Major  Group  70 — Hotels,  Rooming  Houses,  Camps,  and  Other  Lodging  Places 


$5.0 
$5.0 
$5.0 


7011  . 
7021  . 

7032  . 

7033  . 
7041  . 

7211  . 

7212  . 

7213  . 

7215  . 

7216  . 

7217  . 

7218  . 

7219  . 
7221  . 
7231  . 
7241  . 
7251  . 
7261  . 
7291' 
7299  . 

7311  . 

7312  . 

7313  . 
7319  . 
7322* 
7323* 
7331  . 
7334* 
7335* 
7336* 
7338* 
7342  . 
7349  . 
7352* 
7353* 
7359' 
7361  . 
7363* 
7371* 
7372  . 
7373- 
7374  , 
7375- 
7376: 
7377* 
7378* 
7379  . 
7381' 
7382" 
7383- 
7384* 
7389* 


Hotels  and  Motels  

Rooming  and  Boarding  Houses  

Sporting  and  Recreational  Camps _ 

Recreational  Vehicle  Parks  arxl  Campsites  

Organization  Hotels  and  Lodging  Houses,  on  Membership  Basis , 

Major  Group  72— Personal  Services 

Power  Laundries,  Family  and  Commercial  

Garment  Pressing,  and  Agents  for  Laundnes  arxl  Drycleaners 

Linen  Supply  , 

Coin-Operated  Laundries  and  Drycleaning  

Drycleaning  Plants,  Except  Rug  Cleaning 

Carpet  and  Upholstery  Cleaning , 

Iridustrial  Launderers  

Laundry  and  Garmet  Services,  N.E.C 

Photographic  Studios.  Portrait  

Beauty  Shops  „ 

Barber  Shops  

Shoe  Repair  Shops  and  Shoeshine  Ptirlors 

Funeral  Sen/ice  and  Crematories  

Taw  Return  Preparation  Services 

Miscellaneous  Personal  Services,  NEC 

Major  Group  73 — Business  Services 

Advertising  AgerKies 

Outdoor  Advertising  Services  

Radio,  Television,  and  Publishers'  Advertising  Representatives  

Advertising,  NEC „ 

Adjustment  arxl  Collection  Services  

Credit  Reporting  Sen/ices 

Direct  Mail  Advertisir^g  Services  

Photocopying  and  Duplicating  Services  :... 

Commercial  Photography : 

Commercial  Art  andGrachic  Design  

Secretarial  and  CourfP^&ponmg  Sen/ices  

Disinfecting  and  Pest  Control  Services  

Building  Cleaning  and  Maintenance  Services,  N.E.C.  

Medical  Equipment  Rental  and  Leasing  

Heavy  Construction  Equipment  Rental  and  Leasing 

Equipment  Rental  and  Leasing,  N.E.C 

Employment  Agencies 

Help  Supply  Services „ 

Computer  Programming  Services 

Prepackaged  Software 

Computer  Intergrated  Systems  Design 

Computer  Processing  and  Data  Preparation  and  Processing  Ser/ices 

Information  Retneval  Services  

Computer  Facilities  Managemer>t  Services  

Computer  Rental  and  Leasing 

Computer  Maintenance  and  Repair 

Computer  Related  Services,  N.E.C 

Detective,  Guard,  and  Arnxjred  Car  Services  

Security  Systems  Services  

News  Syndicates 

Phctofinishir)g  Laboratories _ , 

Business  Sen/ices.  N.E.C 


$5.0 
$5.0 
$5.0 

S5.0 
S5.0 


$10.0 
$5.0 
10.0 
$5.0 
$5.0 
$5.0 

$10.0 
$5.0 
$5.0 
$5.0 
$5.0 
$5.0 
$5.0 
$5.0 
$5.0 


$5,0 

$5.0 

$5.0 

$5.0 

$5.0 

$5.0 

$5.0 

$5.0 

$5.0 

$5.0 

$5.0 

$5.0 

S100 

$5.0 

$5.0 

$5.0 

$5.0 

$5.0 

$18.0 

$18.0 

$18.0 

$18.0 

$18.0 

S18.0 

Si  8.0 

$18.0 

$18.0 

$10.0 

$10.0 

$5.0 

$5.0 

$5.0 
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Size  Standards  by  SIC  Industry — Continued 

[For  all  industries  not  specificaily  listed  m  ttvs  table,  excep  for  ttx>se  in  Dtvisions  I  and  J  of  ttw  SIC  System,  the  size 

standard  is  $5.0  mrtlion  in  armuai  receipts) 


SIC  (•  .  new  SIC 

code  in  1987.  not 

used  in  1972) 


Description  (NEC.  =  not  etsewtiere  classified) 


Size  standards  in 
number  of  employ- 
ees or  millions  of 
dollars 


Major  Group  75 — Automotive  Repair,  Services,  and  Parking 


7513 

7514*  

7515*  

7519 

7521-  

7532*  

7533*   

7534  

7536*   

7537-   

7538 

7539 

7542 

7549  

7622  

7623 

7629 

7631  

7641  

7692  

7694  

7699 

7812*  

7819 

7822*   

7829 

7832 

7833 

7841*  

7911  

7922  

7929 

7933 

7941  

7991*  

7993 

7996 

7997 

7999 

8011  

8021  

8031  

8041  

8042 

8043*  

8049 

8051  

8052*  

8059 

80G2 

8063 

8069 

8071  ,^. 


Truck  Rental  and  Leasing,  Witfiout  Drivers 

Passenger  Car  Rental 

Passenger  Car  Leasing  

Utility  Trailer  and  Recreational  Vetiicle  Rental  

Automobile  Parkir>g  

Top,  Body,  and  Upholstery  Repair  Shops  and  Parit  Shops 

Automotive  Exhaust  System  Repair  Shops ■. 

Tire  R€treadir>g  and  Repair  Shoips  

Automotive  Glass  Replacement  Shops  

Automotive  Transmission  Repair  Shops 

General  Automotive  Repair  Shops 

Automotive  Repair  Shops,  N.E.C 

Carwashes  

Automotive  Services,  Except  Repair  and  Canwastes  


S18.0 

S18.0 

S18.0 

S5.0 

S5.0 

S5.0 

S6.0 

$10.0 

S5.0 

S5.0 

S5.0 

S5.0 

S50 

S5.0 


Major  Group  76 — Miscellaneous  Repair  Services 


Radio  and  Television  Repair  Shops  

Refngeration  and  Air-Condltioning  Service  and  Repair  Shops 

Electncal  and  Electronic  Repair  Shops,  N.E.C. 

Watch,  Clock,  and  Jewelry  Repair „ 

Reupholstery  and  Furniture  Repair i 

WeWing  Repair 

Armature  RewirxJmg  Shops  - ~ 

Repair  Shops  and  Related  Services,  NEC 


S5.0 
S50 
S5.0 
S5.0 
S5.0 
S50 
S50 
S5.0 


Major  Group  78 — Motkjn  Pictures 


Motion  Prcture  and  Video  Tape  Production  ... 
Servkies  Alhed  to  Motkxi  Picture  Production  . 
Motkm  Picture  arxl  Video  Tape  Oistntjution  .. 
Services  Allied  to  Motion  Picture  Distribution 

Motion  Picture  Theaters,  Except  Drive-In 

Dnve-ln  Motion  Picture  Theaters  

Video  Tape  Rental  


S18.0 
SI  8.0 
S18.0 
S5.0 
S5.0 
S5.0 
$5.0 


Major  Group  79 — Amusement  and  Recreation  Services 


Dance  Studk)s,  Sctxwls,  and  Halls  

Theatrical  Producers  (Except  Motion  Picture)  and  M;scellaneous  Ttieatncal  Services 

Bands,  Orchestras,  Actors,  and  Otfier  Entertainers  and  Entertainment  Groups  

Bow/ling  Centers 

Professional  Sports  Clubs  and  Promoters 

Ptiysical  Fitr>ess  Facilities  

Coin-Operated  Amusement  Devices 

Amusement  Parks : 

Membership  Sports  and  Recreation  Clubs'^. , 

Amusement  and  Recreation  Services,  NEC 


.......*.vw.. 


S5.0 
S5.0 
S5.0 
$5.0 
S5.0 
S5.0 
S5.0 
S5.0 
S6.0 
$5.0 


Major  Group  80 — Health  Services 


Offices  and  Clinics  of  Doctors  of  Medicine 

Offices  and  Clinics  of  Dentists 

Offices  and  Clink:s  of  Doctors  of  Osteopathy 

Offices  and  Clinics  of  Chiropractors  

Offices  and  Clinrcs  of  Optometrists  

Offices  and  Clinics  of  Podiatrists  

Offices  and  Clinics  of  Health  Practitk)ners,  N.E.C. 

Skilled  Nursing  Care  Facilities  

Intermediate  Care  Facilities 

Nursing  and  Personal  Care  Facilities  N.E.C 

General  Medical  and  Surgical  Hospitals 

Psychiatrk;  Hospitals  ...; 

Specialty  Hospitals,  Except  Psychiatric  

Mfdical  Latx)ratori€s 


S5.0 
SS.O 
$5.0 
$5.0 
$5.0 
$5.0 
S5.0 
S5.0 
$5.0 
$5.0 
$5.0 
$5.0 
S5.0 
$5.0 
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(For  all  industries  rx>t  speciftcalty  listed  in  this  tabte,  except  for  ttwse  in  Divisions  I  and  J  o(  ttw  SIC  System,  the  size 

starxlard  is  $5  0  mjllion  in  annual  receipts] 


Size  standards  in 
number  of  employ- 
ees or  millions  of 
dollars 


8072 

8082' 

8092- 

8093* 

8099* 

8111 

8211 
8221 
8222 
8231 
8243 
8244 
8249 
8299 
8299 

8322 

8331 
8351 
8361 
8399 


Dental  Laborafones 

Home  Health  Care  Services 

Kidney  Dialysis  Centers 

Specialty  Outpatient  Facilities.  N.E.C. 

Health  and  Allied  Services.  N.E.C 

Major  Group  81 — Legal  Services 

Legal  Services 

Major  Group  82— Educationat  Services 

Elementary  and  Secondary  Schools 

Colleges,  Universities,  and  Professional  Schools 

Junior  Colleges  and  Technical  Institutes 

Litxzines 

Data  Processing  Schools 

Business  and  Secreianal  Schools 

Vocational  Schools.  N.E.C 

Schools  and  Educational  Services.  N.E.C. 

Flight  Training  Services 

Major  Group  83 — Social  Services 

Individual  and  Family  Social  Servtces 

Job  Training  and  Vocationai  Rehabilitation  Services 

Ct«ld  Day  Care  Services 

Resxlential  Care 

Social  Services,  N.E.C 

Major  Group  84 — Museums.  Ait  Gallehes.  and  Botanical  and  Zoological  Gardens 

Museums  and  Art  Galleries 

Arboreta  and  Botanical  or  Zoological  Gardens 

Major  Group  86 — Membership  Organizations 

Business  Associations 

Professional  Memberstup  Organizations 

Labor  Umons  and  Simitar  Labor  Organizations 

Civic,  Social,  and  Fraternal  Associations 

Political  Organizations 

Religious  Organizations 

Membership  Organizations,  N.E.C 


Engineenng  Services; 

Military  and  Aerospace  Equipnnent  and  Military  Weapons  and  Contracts  and  Sutxx>ntracts  for  Eng»- 

r>eenng  Services  awarded  under  the  National  Energy  Policy  Act  of  1992. 

Manne  Engineering  and  Naval  Architecture  ~ _..~... 

Other  Engineering  Services  , 

Architectural  Services  (Other  Than  Naval]  ....'. .~..~ 

Surveying  Sen/ices  ! 

Accounting.  Auditing.  arxJ  Boolckeepmg  Services 

Commercial  Ptvysical  and  Biological  Research: 

Aircraft  

Aircraft  Parts,  and  Auxiliary  Equipnr>ent.  and  Aircraft  Er)gines  and  Engine  Parts 

Space  Vehicles  and  Guided  Missiles,  their  Propulsion  Units,  their  Propulsion  Units  Parts,  and  ttieir 

Auxiliary  Equipment  and  Parts. 

Other  Commercial  Physical  and  Biological  Research 

Commercial  Economic.  Sociological,  and  Educational  Research 

Noncommercial  Research  Orgarazations  a.... 

Testng  Latwratories  

Management  Services  ...„. 

Management  Consulting  Sen/ices  


$5.0 


S5.0 
$5.0 
$5.0 
$5.0 
$5.0 
$5.6 
$5.0 
$5.0 
$18.0 


8712* 
8713* 
8721* 
8731- 


8732' 
8733- 
8734* 
8741* 
8742* 


$13.5 


$9.0 
$2.5 
$2.5 
$2.5 
$5.0 

1.500 
1.000 
1.000 

500 
$5.0 
$5.0 
$5.0 
$5.0 
$5.0 


1  ■■■ 
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Size  Standards  by  SIC  Industry— Continued 

[For  ail  industries  not  specificany  listed  in  ttiis  table,  except  for  ttrase  in  Divisions  1  and  J  of  the  SIC  System,  the  size 

standard  is  55. 0  million  in  annual  receipts] 

SIC  (•  =  new  SIC 

code  in  1987,  not 

used  in  1972) 

Description  (NEC.  =  not  elsewtiere  classified) 

Size  standards  m 

number  of  emptoy- 

ees  or  millions  of 

dollars 

8743*       

Public  Relations  Services  

S5.0 

S5.0 

S18.0 

$5.0 

8744*         

Facilities  Support  Management  Services  _ 

Base  Maintenance  1 „ 

8748*   '. 

Business  Consulting  Services,  N.E.C. „.. 

Major  Group  89— Services,  Not  Elsewtiere  Classified 

8999 


Services,  N.E.C. 


S5.0 


'  Megawatt  hrs. 

2  Not  Applicable  to  Government  procurement  of  supplies.  The  nonmarufacturer  size  standard  of  500  employees  shall  be  used  for  purposes  of 
Government  procurement  of  supplies.  j. 


3.  Section  121.601,  Standard 
Industrial  Classincation  Table,  footnole 
8  is  revised  to  read  as  follows: 

"Offshore  Marine  Services:  The  applicable 
size  standard  shall  be  $18.0  million  for  firms 
furnishing  specific  transportation  services  to 
a  concern  engaged  in  offshore  oil  and/or 
natural  gas  exploration,  drilling  production, 
marine  research;  such  services  encompass 
passenger  and  freight  transportation,  anchor 
handling,  and  related  logistical  services  to 
and  from  the  work  site. 

4.  Section  121.601,  Standard 
Industrial  Classification  Table,  footnote 
12  is  revised  to  read  as  follows: 

'2  SIC  code  5599:  For  retail  firms  whose 
principal  line  of  business  is  the  retail  sale  of 
aircraft,  a  S10.0  million  size  standard  shall 
apply. 

5.  Section  121.601,  Standard 
Industrial  Classincation  Table,  footnote 

15  is  amended  by  revising  the  first 
sentence  to  read  as  follows: 

's  Major  Group  65 — Leasing  of  building 
space  to  the  Federal  Government  by  Owners: 
For  purposes  of  Government  procurement,  a 
size  standard  of  $18.0  million  in  gross 
receipts  is  established  for  owners  of  building 
space  that  is  leased  to  the  Federal 
(Government.  The  standards  for  those 
procurements  shall  apply  to  the  concern 
which  owns  the  property  and  not  to  those 
acting  as  an  agent  for  the  owning  concern. 
There  is  no  size  standard  concerning  the 
agent  in  a  leasing  arrangement.  *   •   * 

6.  Section  121.601.  Standard 
Industrial  Classification  Table,  footnote 

16  is  revised  to  read  as  follows: 

'^Division  I — Services:  For  all  industries 
not  specifically  listed  in  this  division,  the 
size  standard  is  $5.0  million. 

Dated;  July  15. 1993. 
Erskine  B.  Bowles, 
Administrator,  U.S.  Small  Business 
Administration. 

|FR  Doc.  93-21365  Filed  9-1-93;  8:45  am] 
BILUNG  CODE  8025-01-M 


DEPARTMENT  OF  TRANSPORTATION 

Federal  Aviation  Administration 

14  CFR  Chapter  I 

[Summary  Notice  No.  PR-93-14] 

Petition  for  Rulemal  ing;  Summary  of 
Petitions  Received;  Dispositions  of 
Petitions  Issued 

AGENCY:  Federal  Aviation 
Administration  (FA/0.  DOT. 
ACTION:  Notice  of  petitions  for 
rulemaking  received  and  of  dispositions 
of  prior  petitions. 

SUMMARY:  Pursuant  to  FAA's  rulemaking 
provisions  governing  the  application, 
processing,  and  disposition  of  petitions 
for  rulemaking  (14  C^R  part  11),  this 
notice  contains  a  summary  of  certain 
petitions  requesting  the  initiation  of 
rulemaking-^ocedures  for  the 
amendment  of  specifed  provisions  of 
the  Federal  Aviation  Regulations  and  of 
denials  or  withdraws  Is  of  certain 
petitions  previously  received.  The    . 
purpose  of  this  notice  is  to  improve  the 
public's  awareness  of,  and  participation 
in,  this  aspect  of  FAA's  regulatory 
activities.  Neither  publication  of  this 
notice  nor  the  inclusion  or  omission  of 
information  in  the  suTimary  is  intended 
to  affect  the  legal  status  of  any  petition 
or  its  final  dispositior. 
DATES:  Comments  on  petitions  received 
must  identify  the  petition  docket 
number  involved  and  must  be  received 
November  1, 1993. 
ADDRESSES:  Send  con  ments  on  any 
petition  in  triplicate  to:  Federal 
Aviation  Administrat  on,  Office  of  the 
Chief  Counsel,  Attn:  Pules  Docket 

No. ,  800  Indeptmdence  Avenue 

SVV..  Washington.  DC  20591. 

The  petition,  any  cc  mments  received, 
and  a  copy  of  any  finel  disposition  are 


filed  in  the  assigned  regulatory  docket 
and  are  available  for  examination  in  the 
Rules  Docket  (AGC-10).  room  915G, 
FAA  Headquarters  Building  (FOB  lOA), 
800  Independence  Ave.  SVV.. 
Washington.  DC  20591;  telephone  (202) 
267-3132. 

FOR  FURTHER  INFORMATION  CONTACT: 
Mr.  Frederick  M.  Haynes,  Office  of 
Rulemaking  (ARM-1),  Federal  Aviation 
Administration,  800  Independence 
Avenue  SW.,  Washington,  DC  20591: 
telephone  (202)  267-3939. 

This  notice  is  published  pursuant  to 
paragraphs  (b)  and  (f)  of  §  11.27  of  part 
11  of  the  Federal  Aviation  Regulations 
(14  CFR  part  11). 

Issued  in  Washington.  DC  on  August  26. 
1993. 
Danvers  Long, 

Acting  Assistant  Chief  Counsel  for 

Regulations. 

Petitions  for  Rulemaking 

Docitef  No.;  27375. 

Petitioner:  Professional  Pilots 
Federation. 

Regulations  Affected:  14  CFR 
121.383(c). 

Description  of  Rulechange  Sought:  To 
modify  §  121.383  by  repealing 
subsection  (c).  thereby  negating  the 
present  requirement  that  part  121  air 
carriers  refrain  from  utilizing  pilots  who 
have  reached  the  age  of  60  and 
permitting  pilots  to  operate  in  that' 
capacity  after  reaching  the  age  of  60. 

Petitioner's  Reason  for  the  Request: 
The  petitioner  feels  that  Federal  law  and 
policy;  operational  and  regulatory 
developments  since  promulgation  of  the 
rule  in  1960;  together  with  the  results  of 
the  recent  FAA  Civil  Aeromedical 
Institute  study  that  found  no  correlation 
between  increased  pilot  age  and 
increased  accident  rates;  compel  repeal 
of  the  rule. 
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Disposition  of  Petitions 

Dockft  No.:  25850. 

Pfftitioner:  The  Aviation  Consumer 
Action  Project  and  Victims  of  Pan  AM 
Flight  103. 

Sections  of  the  FAR  Affected:  14  CFR 
part  108. 

Description  of  Rulecbange  Sought:  To 
require  U.S.  air  carriers  to  notify 
passengers  of  credible  threats  to  flights 
and  to  establish  a  hotline  to  supply 
information  about  all  threats. 

Denial.  August  10.  1993. 
jFR  Doc.  93-21394  Fiiid  9-1-1993-8:45  ami 
BtLUNG  COOC  4t10-1)-M 


14  CFR  Part  71 

[Airspace  Docket  No.  93-AAL-2] 

Proposed  Modification  of  Class  E 
Airspace;  Kotzebue,  AK 

AGENCY:  Federal  Aviation 

Administration  (FAA),  DOT. 

ACTION:  Notice  of  proposed  rulemaking. 

SUMMARY:  This  notice  proposed  to 
modify  the  Class  E  airspace  at  Kitzebue, 
AK.  The  proposed  action  would  correct 
the  legal  description  which 
inadvertently  eliminated  the  Class  E 
extensions  during  the  Terminal 
Airspace  Reconfiguration  Amendment 
No.  71-16.  Airspace  Reclassification, 
which  becomes  effective  September  16. 
1993.  will  discontinue  the  use  of  the 
term  "control  zone,"  and  airspace 
designated  from  the  surface  for  an 
airport  where  there  is  no  operating 
control  tower  will  be  Class  E  airspace. 
The  intended  effect  of  this  proposal  is 
to  provide  adequate  Class  E  airspace  for 
instrument  flight  rules  (IFR)  operators 
executing  established  standard 
instrument  approach  procedures  (SIAP). 
DATES:  Comments  must  be  received  on 
or  before  October  14,  1993. 
ADDRESSES:  Send  comments  on  the 
proposal  in  triplicate  to:  Federal 
Aviation  Administration,  Manager.  Air 
Traffic  Division,  AAL-500,  Do<;ket  No. 
9.3-AAL-02.  222  West  7th  Avenue  #14, 
Anchorage,  AK  99513-7587. 

The  official  docket  may  be  examined 
in  the  Office  of  the  Assistant  Chief 
Counsel  for  the  Alaskan  Region.  Third 
Floor.  Module  B,  Federal  Building  U.S. 
Courthouse,  222  West  7th  Avenue, 
Anchorage,  AK. 

An  informal  docket  may  also  be 
examined  during  normal  business  hours 
in  the  Office  of  the  Manager,  Air  Traffic 
Division,  at  the  address  shown  above. 
FOR  FURTHER  INFORMATION  CONTACT: 
Robert  C.  Durand,  System  Management 
Branch,  AAL-531,  Federal  Aviation 
Administration,  Module  G,  222  West 


7th  Avenue  #14,  Anchorage,  AK  99513- 
7587;  telephone  number:  (907)  271- 
5898. 

SUPPLEMENTARY  INFORMATION: 

Comments  Invited 

Intere.sted  parties  are  invited  to 
participate  in  this  proposed  rulemaking 
by  submitting  such  written  data,  views, 
or  arguments  as  they  may  desire. 
Comments  that  provide  the  factual  basis 
supporting  the  views  and  suggestions 
presented  are  particularly  helpful  in 
developing  reasoned  regulatory 
decisions  on  the  propo.sal.  Comments 
are  specifically  invited  on  the  overall 
regulatory,  aeronautical,  economic, 
environmental,  and  energy-related 
aspects  of  the  proposal. 
Communications  should  identify  the 
airspace  docket  number  and  be 
submitted  in  triplicate  to  the  address 
listed  above.  Commenters  wishing  the 
FAA  to  acknowledge  receipt  of  their 
comments  on  this  notice  must  submit 
with  those  comments  a  self-addressed, 
stamped  postcard  on  which  the 
following  statement  is  made: 
"Comments  to  Airspace  Docket  No.  93- 
AAL-2."  The  postcard  will  be  date/time 
stamped  and  returned  to  the 
commenter.  All  communications 
received  on  or  before  the  specified 
closing  date  for  comments  will  be 
considered  before  taking  action  on  the 
proposed  rule.  The  proposal  contained 
in  this  notice  may  be  changed  in  light 
of  comments  received.  All  comments 
submitted  will  be  available  for 
examination  in  the  System  Management 
Branch,  Air  Traffic  Division,  at  Module 
G,  Federal  Building  U.S.  Courthouse. 
222  West  7th  Avenue,  Anchorage,  AK, 
both  before  and  after  the  closing  date  for 
comments.  A  report  summarizing  each 
substantive  public  contact  with  FAA 
personnel  concerned  with  this 
rulemaking  will  be  filed  in  the  docket. 

Availability  of  NPRM's 

Any  person  may  obtain  a  copy  of  this 
Notice  of  Proposed  Rulemaking  (NPRM) 
by  submitting  a  request  to  the  Federal 
Aviation  Administration,  System 
Management  Branch,  AAL-531,  Air 
Traffic  Division.  222  West  7th  Avenue 
#14.  Anchorage.  AK  99513-7587. 
Communications  must  identify  the       « 
notice  number  of  this  NPRM.  Persons 
interested  in  being  placed  on  a  mailing 
list  for  future  NPRM's  should  al.so 
request  a  copy  of  Advisory  Circular  No. 
11-2A,  which  describes  the  application 
procedure. 

The  Proposal 

The  FAA  is  considering  an 
amendment  to  part  71  of  the  Federal 
Aviation  Regulations  (14  CFR  part  71)  to 


modify  the  Class  E  airspace  at  Kotzebue. 
AK.  This  amendment  would  correct  the 
legal  description  which  inadvertently 
eliminated  the  control  zone  extensions 
during  the  Terminal  Airspace 
Reconfiguration  Amendment  No.  71-16. 
These  changes  are  needed  to  provide 
controlled  airspace  to  the  surface  to 
contain  IFR  operations  at  the  airport. 
Airspace  reclassification,  which 
becomes  effective  September  16.  1993, 
will  discontinue  the  u,se  of  the  term 
"control  zone."  and  airspace  designated 
from  the  surface,  including  any  arrival 
extensions,  for  an  airport  where  there  is 
no  operating  control  tower  will  be  Class 
E  airspace.  The  intended  effect  of  this 
proposal  is  to  provide  adequate  Class  E 
airspace  for  IFR  operators  executing  the 
VOR  and  NDB  SIAP's  at  the  Kotzebue 
Airport.  The  coordinates  for  this 
airspace  docket  are  based  on  North 
American  Datum  83.  Class  E  airspace 
areas  designated  as  surface  areas  for 
airports  are  published  in  Paragraph 
6002  of  FAA  Order  7400.9A,  dated  June 
17.  1993,  and  effective  September  16, 
1993,  which  is  incorporated  by 
reference  in  14  CFR  71.1  in  effect  as  of 
September  16. 1993.  The  Class  E 
airspace  designation  li.sted  in  this 
document  would  be  published 
subsequently  in  the  Order. 

The  FAA  has  determined  that  this 
proposed  regulation  only  involves  an 
established  body  of  technical 
regulations  for  which  frequent  and 
routine  amendments  are  necessary  to 
keep  them  operationally  current.  It, 
therefore — (1)  is  not  a  "major  rule" 
under  Executive  Order  12291;  (2)  is  not 
a  "significant  rule"  under  DOT 
Regulatory  Policies  and  Procedures  (44 
FR  11034;  February  26.  1979);  and  (3) 
does  not  warrant  preparation  of  a 
regulatory  evaluation  as  the  anticipated 
impact  is  so  minimal.  Since  this  is  a 
routine  matter  that  will  only  affect  air 
traffic  procedures  and  air  navigation,  it 
is  certified  that  this  rule,  when 
promulgated,  will  not  have  a  sij;nificant 
economic  impact  on  a  substantial 
number  of  small  entities  under  the 
criteria  of  the  Regulatory  Flexibility  Act. 

List  of  Subjects  in  14  CFR  Part  71 

Airspace.  Incorporation  by  reference. 
Navigation  (air). 

The  Proposed  Amendment 

In  consideration  of  the  foregoing,  the 
Federal  Aviation  Administration 
proposes  to  amend  14  CFR  part  71  in 
effect  as  of  September  16. 1993.  as 
follows: 
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PART  71— {AMENDED] 

1.  The  authority  citation  for  14  CFR 
part  71  continues  to  read  as  follows: 

Authority:  49  U.S.C.  app.  1348(a).  1354(a), 
1510;  E.O.  10854,  24  FR  9565.  3  CFR.  1959- 
1963  Comp..  p.  389;  49  U.S.C.  106(g);  14  CFR 
11.69. 

§71.1    [Anwnded] 

2.  The  incorporation  by  reference  in 
14  CFR  71.1  of  the  Federal  Aviation 
Administration  Order  7400. 9A, 
Airspace  Designations  and  Reporting 
Points,  dated  June  17, 1993,  and 
effective  September  16, 1993,  is 
amended  as  follows: 

Paragraph  6002    Class  E  airspace  areas 
designated  as  a  surface  area  for  an 
airport 

*        •        •        *        • 

AAL  AK  E2  Kotzebue.  AK  IRevisedl 
Kotzebue,  Ralph  Wien  Memorial  Airport.  AK 

(lat.  66''53'04"N.  long.  162*'35'56  "W) 
Kotzebue  VOR/DME  (lat.  66''53'08"N.  long. 

162'32'24"W) 
Hotham  NDB  (lat.  66»54'05"N.  long. 

162''33'52"W) 

Within  a  4.3-miIe  radius  of  the  Ralph  Wien 
Memorial  Airport  and  within  2.6  miles  each 
side  of  the  039°  bearing  from  the  Hotham 
NDB  extending  from  the  4.3-mile  radius  to 
8.9  miles  northeast  of  the  airport  and  within 
2.4  miles  each  side  of  the  091*  radial  from 
the  Kotzebue  VOR/DME  extending  from  the 
4.3-mile  radius  to  11.5  miles  east  of  the 
airport  and  within  2.4  miles  each  side  of  the 
278°  radial  from  the  Kotzebue  VOR/DME 
extending  from  the  4.3-mile  radius  to  10.2 
miles  west  of  the  airport.  This  Class  E 
airspace  area  is  effective  during  the  specific 
dates  and  times  established  in  advance  by  a 
Notice  to  Airmen.  The  effective  date  and  time 
will  thereafter  be  continuously  published  in 
the  Supplement  Alaska  (Airport/Facility 
Directory). 
•••••• 

Issued  in  Anchorage,  AK,  on  August  18. 
1993. 

Henry  A.  Elias, 

Manager,  Air  Traffic  Division,  Alaskan 
Region. 
|FR  Doc.  93-21388  Filed  9-1-93:  8:45  ami 

BILUNG  COOE  4«10-1»-M 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Food  and  Drug  Administration 

21  CFR  Part  207 

[Docket  No.  92N-0291] 

Drug  Listing  Compliance  Verification 
Reports 

AGENCY:  Food  and  Drug  Administration, 

HHS. 

ACTION:  Proposed  rule. 


summary:  The  Food  and  Drug 
Administration  (FDA)  is  proposing  to 
amend  its  drug  listing  regulations  to 
codify  FDA's  current  prrctice  of 
periodically  sending  dn  g  listing 
information  to  drug  firms 
(manufacturers,  repacke-s,  and  private 
label  distributors)  with  f  request  that 
they  review,  correct,  anc  return  it  to 
FDA  within  30  days  of  is  receipt.  The 
proposal  would  help  the  agency 
maintain  an  accurate  and  complete  list 
of  currently  marketed  drug  products. 
DATES:  Comments  by  November  1,  1993. 
FDA  proposes  that  any  final  rule  based 
on  this  proposal  become  effective  30 
days  after  its  date  of  publication  in  the 
Federal  Register. 

ADDRESSES:  Written  comments  to  the 
Dockets  Management  Branch  (HFA- 
305),  Food  and  Drug  Administration, 
rm.  1-23,  12420  Parkiavvn  Dr., 
Rockville,  MD  20857. 
FOR  FURTHER  INFORMATION  CONTACT: 
Howard  P.  Muller,  Center  for  Drug 
Evaluation  and  Research  {HFD-362), 
Food  and  Drug  Administration,  7500 
Standish  PI.,  Rockville,  MD  20855,  301- 
295-6049. 
SUPPLEMENTARY  INFORMATION: 

I.  Background 

The  Federal  Food,  Drug,  and  Cosmetic 
Act  (the  act)  requires  a  list  of  all  drug 
products  in  commercial  distribution  be 
provided  to  the  agency.  Section  510  of 
the  act  (21  U.S.C.  360)  requires  the 
owner  or  operator  of  eve-y  drug 
establishment  engaged  ir  the 
manufacture,  preparation,  propagation, 
compounding,  or  processing  of  a  drug  or 
drugs  to  register  the  establishment  with 
FDA  and  to  submit  to  the  agency  a  list 
of  its  drug  products.  The  act  also 
requires  that  this  list  be  updated  every 
6  months  (21  U.S.C.  360(  )(2)). 

The  Drug  Listing  Branch  provides 
FDA  with  current  information  on  many 
drugs  in  commercial  distribution  in  the 
United  States.  Many  of  the  agency's 
major  drug  regulatory  projects,  such  as 
product  recalls,  depend  upon  complete 
and  accurate  drug  listing  nformation. 
Other  Government  agencies  also  use  the 
drug  listing  information.  For  example, 
the  Health  Care  Financing 
Administration  uses  the  data  base  to 
identify  reimbursable  products  for  the 
Medicaid  program. 

A.  Product  Listing  and  Establishment 
Hegistration  Forms 

FDA's  regulations  in  21  CFR  part  207 
implement  21  U.S.C.  360.  Under  21  CFR 
207.21,  the  owner  or  opere  tor  of  an 
establishment  must  register  the 
establishment  within  5  days  of  entering 
into  the  manufacture  or  processing  of  a 


drug  product  and  must  list  every  drug 
product  in  commercial  distribution.  The 
establishment  must  use  Form  FDA-2656 
for  the  initial  registration,  listing  such 
information  as  its  business  name  and 
address,  and  the  type  of  ownership  or 
operation  (see  21  CFR  207.22  and 
207.25).  FDA  then  assigns  an 
establishment  registration  number.  In 
addition,  each  establishment  is  required 
to  submit  a  list  of  drugs,  including  bulk 
drug  substances,  on  Form  FDA-2657 
and  to  update  this  list  each  )une  and 
December  (see  21  CFR  207.22,  207.25. 
and  207.30).  (If  a  registered 
establishment  reports  on  behalf  of  a 
private  label  distributor,  21  CFR  207.20 
requires  the  use  of  Form  FDA-2658.) 
Forms  FDA-2657  and  FDA-2658  are 
used  to  provide  required  information  on 
each  marketed  drug,  including:  (1)  The  ' 
product  trade  name,  (2)  the  package  size 
and  type,  (3)  a  copy  of  the  labels  and 
package  insert,  (4)  the  quantity  of  an 
ingredient,  and  (5)  the  initial  marketing 
date. 

B.  Compliance  Verification  Reports 

FDA  maintains  a  computer  data  base 
containing  the  establishment 
registration  and  drug  product 
information  submitted  by  drug 
establishments  on  Forms  FDA-2656. 
FDA-2657,  and  FDA-2658.  The 
computer  data  base  has  two  major 
components:  (1)  A  registration 
component  containing  the  files  on  the 
registered  establishments,  and  (2)  a  drug 
listing  component  containing  drug 
product  information  in  separate  files  for 
prescription,  over-the-counter,  and  bulk 
drug  products. 

An  internal  Government  study  tested 
the  accuracy  of  the  prescription  drug 
listing  files  by  contacting  many  drug 
firms  to  determine  whether  the 
information  contained  in  the  data  base 
corresponded  to  the  products  actually 
marketed  by  the  firm.  The  study 
uncovered  a  substantial  number  of 
errors,  due  to  a  variety  of  causes.  For 
example,  some  firms  failed  to  list 
products  or  listed  products  inaccurately. 
Also,  FDA  has  experienced  some  data 
processing  problems,  which  the  agency 
is  working  to  correct.  > 

FDA  has  a  compliance  program    J 
designed  to  increase  the  accuracy  of  the 
agency's  computerized  drug  product 
files.  The  initial  phase  of  the  program  is 
focusing  on  the  prescription  drug 
product  file.  As  part  of  the  compliance 
program,  the  agency  periodically  sends 
to  each  drug  firm  a  hard  copy  printout 
of  the  agency's  computer  drug  product 
files  that  lists  the  establishment's 
prescription  drugs  as  reported  on  Form 
FDA-2657  or  Form  FDA-2658.  This 
printout  is  known  as  the  "Compliance 


46588  Federal  Register  /  Vol.  58,  No.  169  /  Thursday.  September  2.  1993  /  Proposed  Rules 


Verification  Report."  FDA  attaches  to 
the  Compliance  Verification  Report  a 
letter  that  asks  each  estabUshment  to 
verify  or  correct  the  listed  information 
and  return  it  to  the  agency  within  30 
days.  The  letter  explains  that  the  drug 
listing  information  entered  in  the 
Compliance  Verification  Report  will 
substitute  for  the  corresponding  portion 
of  the  next  required  updating  of  drug 
listing  requirements  and  will  not  need 
to  be  resubmitted  on  Form  FDA-2657. 
The  letter  contains  instructions 
regarding  other  corrections  that  must  be 
made  on  Form  FDA-2657  or  Form 
FDA-2658  rather  than  on  the 
Compliance  Verification  Report. 

II.  Explanation  of  the  Proposed  Rule 

FDA  is  proposing  to  amend  21  CFR 
part  207  to  incorporate  the  Compliance 
Verification  Report  into  the  drug  listing 
regulations.  Current  §  207.3  would  be 
amended  in  paragraph  (a)(3).  §207.31 
would  be  redesignated  as  §  207.32.  and 
new  §  207.31  would  describe  the 
Compliance  Verification  Report  and 
require  that  any  establishment  that 
receives  a  Compliance  Verification 
Report  review,  correct,  and  return  it  to 
FDA  within  30  days  of  its  re<;eipt. 
Information  entered  into  the 
Compliance  Verification  Report  that 
would  fulfill  an  information 
requirement  of  any  subsequent  semi- 
annual drug  listing  requirement  would 
not  need  to  be  resubmitted  on  Form 
FDA-2657.  Drug  products,  in 
commercial  distribution,  which  are  not 
listed  on  the  Compliance  Verification 
Report,  must  be  submitted  by  the 
establishment  to  FDA  on  a  Form  FDA- 
2657  or  Form  FDA-2658  in  accordance 
with  the  regulations. 

III.  Environmental  Impact 

The  agency  has  determined  under  21 
CFR  25.24(a)(8)  that  this  action  is  of  a 
type  that  does  not  individually  or 
cumulatively  have  a  significant  effect  on 
the  human  environment.  Therefore, 
neither  an  environmental  assessment 
nor  an  environmental  impact  statement 
is  required. 

IV.  Economic  Impact 

The  agency  has  carefully  considered 
the  economic  impact  of  this  proposed 
rule  and  has  determined  that  it  requires 
neither  a  regulatory  impa([:t  analysis  as 
specified  by  Executive  Order  12291,  nor 
a  regulatory  flexibility  analysis  as 
defined  in  the  Regulatory  Flexibility  Act 
(Pub.  L.  96-354).  The  agency  believes 
that  the  proposed  rule,  if  finalized, 
would  generate  costs  that  are  well  below 
the  thresholds  that  would  signify  a 


major  rule.  Therefore,  the  proposed  rule 
does  not  require  a  regulatory  impact 
analysis. 

The  proposed  rule  would  revise  the 
current  reporting  requirements,  which 
will  enable  FDA  to  maintain  a  more 
accurate  data  base  of  drug  listing 
information.  Further,  the  proposed  rule 
would  provide  a  procedure  for  drug 
firms  to  verify,  or  correct,  drug  listing 
information  related  to  their  drug 
products.  Much  of  the  information  that 
is  entered  into  the  Compliance 
Verification  Report  will  substitute  for 
current  updating  information 
requirements.  No  new  information 
would  be  required  by  the  proposed  rule. 

FDA  believes  that,  if  any  costs  result 
from  the  rule,  the  amount  would  be 
comparatively  small  in  relation  to  the 
potential  benefits.  Accordingly,  the 
agency  concludes  that  the  proposed  rule 
is  not  a  major  rule  as  defined  in 
Executive  Order  12291.  Further,  the 
agency  certifies  that  this  proposed  rule, 
if  implemented,  would  not  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities,  as 
defined  by  the  Regulatory  Flexibility 
Act. 

V.  Paperwork  Rfcduction  Act  of  1980 

All  reporting  and  recordkeeping 
requirements  for  the  Compliance 
Verification  Report  as  required  by  this 
proposed  regulation  have  been 
approved  by  the  Office  of  Management 
and  Budget  (OMB)  under  control 
number  0910-0045  "Registration  of 
Producers  of  Drugs  and  Listing  of  Drugs 
in  Commercial  Distribution." 

The  Compliance  Verification  Report 
does  not  solicit  any  new  or  additional 
information  from  drug  establishments 
than  is  already  required  and  approved 
under  OMB  No.  0910-0045.  As 
explained  elsewhere  in  this  preamble, 
the  Compliance  Verification  Report 
provides  establishments  with  a 
summary  of  their  marketed  products  as 
reflected  in  FDA  files.  Establishments 
are  asked  to  update  this  information 
directly  on  the  report,  instead  of  on 
Form  FDA-2657.  Any  new  product 
information  would  continue  to  be  listed 
on  Form  FDA-2657. 

VI.  Effective  Date 

FDA  proposes  that  any  final  rule 
based  on  this  proposal  become  effective 
30  days  after  its  date  of  publication  in 
the  Federal  Register. 

VII.  Request  for  Comments 

Interested  persons  may,  on  or  before 
November  1,  1993,  submit  to  the 
Dockets  Management  Branch  (address 


above)  written  comments  regarding  this 
proposal.  Two  copies  of  any  comments 
are  to  be  submitted,  except  that 
individuals  may  submit  one  copy. 
Comments  are  to  be  identified  with  the 
docket  number  found  in  brackets  in  the 
heading  of  this  document.  Received 
comments  may  be  seen  in  the  office 
above  between  9  a.m.  and  4  p.m., 
Monday  through  Friday. 

List  of  Subjects  in  21  CFR  Part  207 

Drugs.  Reporting  and  recordkeeping 
requirements. 

Therefore,  under  the  Federal  Food. 
Dnig,  and  Cosmetic  Act  and  the  Public 
Health  Service  Act,  and  under  authority 
delegated  to  the  Commissioner  of  Food 
and  Drugs,  it  is  proposed  that  21  CFR 
part  207  be  amended  as  follows: 

PART  207— REGISTRATION  OF 
PRODUCERS  OF  DRUGS  AND  USTING 
OF  DRUGS  IN  COMMERCIAL 
DISTRIBUTION 

1.  The  authority  citation  for  21  CFR 
part  207  continues  to  read  as  follows: 

Authority:  Sees.  301.  bO\.  502.  505.  506, 
507.  510.  512.  701,  704  of  the  Federal  Food, 
Drug,  and  Cosmetic  Act  (21  U.S.C.  331.  351. 
352.  355.  356,  357.  360.  360b,  371.  374);  sec. 
351  of  the  Public  Health  Service  Act  (42 
U.S.C.  262). 

§207.3    [Amended] 

2.  Section  207.3  Definitions  is 
amended  in  paragraph  (a)(3)  by 
removing  "§  207.31(a)(2)"  and  adding  in 
its  place  "§  207.32(a)(2)". 

§  207.32    [Redesignated  from  §  207.31] 

3.  Section  207.31  is  redesignated  as 
§  207.32  and  new  §  207.31  is  added  to 
subpart  C  to  read  as  follows: 

§  207.31    Compliance  verification  report 

(a)  FDA  periodically  reviews  the 
accuracy  of  its  dnig  listing  files  by 
mailing  to  drug  establishments  a 
Compliance  Verification  Report,  which 
is  a  copy  of  their  individual  drug  listing 
file.  The  Compliance  Verification  Report 
contains  information  on  some  or  all  of 
the  drug  products  listed  by  the 
establishment. 

(b)  An  establishment  that  receives  a 
Compliance  Verification  Report  shall 
review  and  correct  the  information  in 
the  Compliance  Verification  Report  and 
return  it  to  FDA  within  30  days  of  its 
receipt.  Information  supplied  in 
response  to  the  Compliance  Verification 
Report  that  fulfills  an  information 
requirement  under  §  207.30  need  not  be 
resubmitted  on  Form  FDA-2657. 
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(c)  Establishments  that  have  drug 
products  in  commercial  distribution, 
which  are  not  listed  on  the  Compliance 
Verification  Report,  shall  submit  these 
drug  product  listings  to  FDA  on  Form 
FDA-2657  (and  Form  FDA-2658,  when 
reporting  for  a  private  label  distributor), 
in  accordance  with  207.20,  207.21, 
207.22.  207.25,  and  207.30. 

Dated:  |une  30, 1993. 
Michael  R.  Taylor, 

Deputy  Commissioner  for  Policy. 

V£S  DRC-  93-21245  Filed  8-31-93;  8:45  ami 
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21  CFR  Part  334 

[Docket  No.  78N-036L] 
RIN  0905-AA06 

Laxative  Drug  Products  For  Over-The- 
Counter  Human  Use;  Proposed 
Amendment  to  The  Tentative  Final 
Monograph 

AGENCY:  Food  and  Drug  Administration, 

HHS. 

ACTION:  Notice  of  proposed  rulemaking. 

SUMMARY:  The  Food  and  Drug 
Administration  (FDA)  is  issuing  a  notice 
of  proposed  rulemaking  to  amend  the 
tentative  final  monograph  for  over-the- 
counter  (OTC)  laxative  drug  products  to 
include  conditions  under  which 
docusate  salts,  i.e.,  docusate  calcium, 
docusate  potassium,  and  docusate 
sodium,  are  generally  recognized  as  safe 
and  effective  and  not  misbranded.  FDA 
is  issuing  this  notice  of  proposed 
rulemaking  after  considering  the  report 
and  recommendations  of  the  Advisory 
Review  Panel  on  OTC  Laxative, 
Antidiarrheal,  Emetic,  and  Antiemetic 
Drug  Products  (the  Panel),  public 
comments  on  the  advance  notice  of 
.proposed  rulemaking  that  was  based  on 
those  recommendations,  and  a  comment 
submitted  in  response  to  the  tentative 
final  monograph  for  OTC  laxative  drug 
products  that  was  published  in  the 
Federal  Register  of  January  15,  1985  (50 
FR  2124).  This  proposal  is  part  of  the 
ongoing  review  of  OTC  drug  products 
conducted  by  FDA. 

DATES:  Written  comments,  objec;tions,  or 
requests  for  oral  hearing  on  the 
proposed  regulation  before  the 
Commissioner  of  Food  and  Drugs  by 
December  31, 1993.  New  data  by 
September  2, 1994.  Comments  on  the 
new  data  by  November  2, 1994.  Written 
comments  on  the  agency's  economic 
impact  determination  by  December  31, 
1993. 

ADDRESSES:  Written  comments, 
objections,  new  data,  or  requests  for  oral 


hearing  to  the  Dockets  Management 
Branch  (HFA-305),  Food  and  Drug 
Administration,  rm.  1-23,  12420 
Parklawn  Dr.,  Rockville,  MD  20857. 

FOR  FURTHER  INFORMATION  CONTACT: 
William  E.  Gilbertson,  Cener  for  Drug 
Evaluation  and  Research  (HFD-810), 
Food  and  Drug  Administration,  5600 
Fishers  Lane,  Rockville,  M"D  20857. 
301-594-5000. 

SUPPLEMENTARY  INFORMATION:  In  the 
Federal  Register  of  March  21, 1975  (40 
FR  12902).  FDA  published  under 
§  330.10(a)(6)  (21  CFR  330.10(a)(6)),  an 
advance  notice  of  proposec  rulemaking 
to  establish  a  monograph  f c  r  OTC 
laxative,  antidiarrheal,  emetic,  and 
antiemetic  drug  products,  together  with 
the  recommendations  of  fh  ?  Panel, 
which  was  the  advisorj'  re\  iew  panel 
responsible  for  evaluating  data  on  the 
active  ingredients  in  these  drug  classes. 
The  agency's  proposed  regi  lation.  in  the 
form  of  a  tentative  final  moiograph.  for 
OTC  laxative  drug  product;  was 
published  in  the  Federal  Register  of 
January  15. 1985  (50  FR  2124). 

hi  the  advance  notice  of  proposed 
rulemaking,  the  Panel  recommended 
that  docusate  calcium  >,  docusate 
potassium  2,  and  docu.sate  sodium  '  in 
the  recommended  dosages  t>e  classified 
in  Category  I  (generally  rectjgnized  as 
safe  and  effective)  as  OTC  s;ool  softener 
laxatives  (40  FR  12902  at  12912). 
Subsequently,  FDA  became  aware  of 
information  ip  animal  studies 
implicating  dbcusate  sodium  as  a 
potential  animal  teratogen  (Refs.  1.  2, 
and  3),  thereby  raising  questions  about 
the  Panel's  conclusions  anc 
recommendations  for  these  laxative 
ingredients.  Because  evaluation  of  the 
animal  studies  had  not  been  completed 
when  FDA  published  the  tentative  final 
monograph  on  OTC  laxative  drug 
products  in  1985,  the  agency  did  not 
discuss  docusate  salts  and  stated  that  a 
separate  document  would  be  published 
to  address  the  status  of  thes3  ingredients 
(50  FR  2124  at  2125).  The  agency  has 
completed  its  evaluation  of  these  animal 
studies  and  is  now  proposing  that  these 


>Thp  Panel  designated  this  ingrw'.ient  "dioctyl 
calcium  sulfosuccinate."  However,  docusate 
calcium  is  currently  the  official  nane  for  this 
ingredient  in  the  "USAN  and  the  U3P  dictionary  of 
drug  names.  1992." 

2The  Panel  designated  this  ingrct  lent  "dioctyl 
potas.<iium  sulfosuccinate."  However,  docusate 
potassium  is  currently  the  official  name  for  this 
ingredient  in  the  "USAN  and  the  USP  dictionary  of 
drug  nnmes.  1992." 

iThe  Panel  designated  this  ingrec  lent  "dioctyl 
sodium  sulfosuccinate  "  However,  docusate  sodium 
is  currently  the  official  name  for  this  ingredient  in 
the  "USAN  and  the  USP  dictionary  of  drug  names. 
1992." 


docusate  salts  are  safe  and  effective  for 
OTC  laxative  use. 

In  response  to  the  advance  nuiiLt;  ui 
proposed  rulemaking,  seven 
manufacturers,  one  university,  and  one 
individual  submitted  comments 
concerning  docusate  salts.  These 
comments  are  also  addressed  in  this 
document.  Copies  of  the  comments 
received  are  on  public  display  in  the 
Dockets  Management  Branch  (address 
above). 

The  chemical  name  for  docusate 
sodium  is  butanedioic  acid,  sulfo-,  1,4- 
bis(2-ethylhexyl)ester,  sodium  salt  (Ref. 
4).  Docusate  calcium,  docusate 
potassium,  and  docusate  sodium  are 
chemically  identical,  with  the  exception 
of  the  substitution  of  a  calcium  or 
potassium  salt  for  the  sodium  salt.  The 
agency  is  unaware  of  any  data 
demonstrating  that  the  substitution  of 
the  calcium  or  potassium  ion  for  the 
sodium  ion  in  the  docusate  formulation 
would  have  a  significant  effect  on  the 
biological  activity  of  the  docusate  anion. 
The  agency  believes  that  any 
toxicological  effects  are  due  to  the 
organic  portion  of  the  molecule,  and  not 
to  the  calcium,  potassium,  or  sodium 
portion. 

Oral  administration  of  docusate 
calcium  and  docusate  sodium  has  been 
studied  in  pregnant  rats  (Ref.  1). 
Ingestion  of  docusate  calcium  at  levels 
of  1.500  to  2,000  milligrams  per 
kilogram  (mg/kg)  body  weight  or 
docusate  sodium  at  levels  of  2,000  mg/ 
kg  by  pregnant  rats  throughout  gestation 
days  6  through  15  resulted  in  increased 
fetal  resorptions  and  produced 
significant  incidences  of  fetal 
malformations,  consisting  primarily  of 
exencephaly  frequently  associated  with 
spina  bifida  and  microphthalmia. 
However.  2.000  mg/kg  of  docusate 
calcium  was  not  teratogenic  when 
ingested  for  shorter  periods  of  iinie 
(days  6  to  8,  8  to  10,  or  10  to  12)  during 
gestation. 

In  the  same  study,  gavage  dosing  of 
docusate  calcium  at  750  mg/kg  per  day 
(mg/kg/day)  during  days  6  to  15  of 
gestation  resulted  in  fetal  resorptions 
and  skeletal  abnormalities,  primarily 
incomplete  ossification  of  cranial  bones. 
In  most  instances,  mean  maternal 
weight  gain  was  somewhat  reduced  after 
gavage  doses  of  750  mg/kg.  Docusate 
calcium  administered  by  gavage  to 
pregnant  rats  at  1,000  and  1,500  mg/kg 
during  various  3-day  periods  of 
gestation  was  not  teratogenic  but  did 
cause  fetal  resorption  and  maternal 
deaths.  The  data  from  these  teratology 
studies  in  the  rat  support  a  no-effect 
level  of  580  mg/kg  of  docusate  calcium, 
which  is  100  times  the  human  laxative 
dgse  of  300  mg/day. 
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A  teratology  study  of  docusate 
calcium  in  dogs  was  inconclusive  (Ref. 
2).  Pregnant  dogs  received  0.  50,  or  200 
mg/kg  of  docusate  calcium  in  capsules 
during  gestational  days  14  through  30. 
Fetuses  were  surgically  delivered  on  the 
55th  day  of  gestation  and  examined  for 
gross  external,  internal  soft  tissue,  and 
skeletal  malformations.  There  were 
some  minor  fetal  skeletal  malformations 
in  the  50  mg/kg  group.  However, 
because  of  the  lack  of  good  controls,  it 
could  not  be  determined  whether  these 
were  embryotoxic  effects  of  docusate 
calcium  or  reflected  normal  skeletal 
variations  in  this  strain.  The  toxic 
effects  in  the  200  mg/kg  treated  group 
included  resorptions,  fetal  weight  loss, 
and  malformations.  However,  at  this 
dx)se,  it  was  not  possible  to  distinguish 
the  teratogenic  effects  of  the  dotuisate 
calcium  from  the  effects  of  general 
maternal  toxicity. 

A  three-generation  reproduction 
dietary  exposure  study  of  docu-sate 
sodium  at  levels  of  0,  0.5,  and  1  percent 
in  the  diet  was  conducted  in  rats  (Ref. 
3).  Mothers  received  0.5  percent 
(approximately  440  mg/kg/day)  or  1 
percent  (approximately  890  mg/kg/day) 
of  docusate  sodium  prior  to  the  first 
mating.  Successive  generations  were 
divided  into  two  groups:  (1)  Mothers 
who  were  fed  docusate  sodium 
continuously,  and  (2)  mothers  who 
stopped  receiving  docusate  sodium  24 
hours  prior  to  expected  delivery  and  did 
not  receive  any  throughout  lactation. 
Pups  from  group  one  mothers  exhibited 
decreased  mean  body  weight  and 
increased  mortality  prior  to  weaning 
compared  to  pups  from  group  two 
mothers.  No  malformations  were  noted 
among  any  of  the  pups.  However, 
because  it  was  not  reported  whether  the 
births  were  supervised,  it  was  not 
possible  to  rule  out  the  possibility  that 
the  mothers  ate  any  deformed  pups.  No 
maternal  toxicity  from  docusate  sodium 
was  noted.  The  agency  was  unable  to 
assign  a  no-effect  level  for  docusate 
sodium  in  this  study  because 
preweaning  deaths  occurred  at  the 
lowest  dose  level  tested.  The  design  of 
the  study  was  inadequate  to  determine 
whether  docusate  sodium  was  diret:tly 
or  indirectly  toxic  to  pups  because  the 
docusate  may  have  altered  the  taste  of 
the  milk,  which  the  pups  then  refused 
to  drink,  or  because  the  mothers  were 
not  secreting  milk. 

The  possibility  exists  in  these  rat 
studies  that  docusate  sodium  produced 
teratogenic  and  reproductive  effects  in 
rats  by  interfering  with  pantothenic  acid 
by  blocking  its  absorption  or  perhaps  its 
utilization.  Pantothenic  acid  deficiency 
in  pregnant  rats  has  been  associated 
with  resorptions  and  malformations. 


most  frequently  exencephaly  and  eye 
malformations.  These  fetal  effects  can 
occur  in  the  absence  of  obvious  signs  of 
toxicity  in  pregnant  rats.  A  possible 
mechanism  by  which  docusate  calcium 
and  docusate  sodium  create  a  deficiency 
of  pantothenic  acid  has  been  ascribed  to 
micellar  entrapment  of  pantothenate  in 
the  small  intestine  by  high  levels  of 
docusate.  One  unresolved  matter, 
however,  was  that  concentrations  of 
pantothenic  acid  were  not  determined 
in  maternal  liver  or  in  the  fetus,  so  it 
was  not  known  if  a  general  deficiency 
state  was  created  or  if  the  docusate 
interfered  with  the  cellular  activities  of 
pantothenic  acid  in  the  fetus. 

FDA  considered  the  above  data  as 
suggesting  that  docusate  salts  were 
teratogenic  in  animals,  thereby 
suggestive  of  possible  human  effects. 
Therefore,  FDA  convened  a  panel  of 
scientists  from  other  agencies  within  the 
Federal  government  to  review  the 
available  data,  information,  and  views 
concerning  the  teratogenicity  and 
reproductive  toxicity  of  docusate  sahs. 
The  Dioctyl  Sodium  Sulfosuccinate 
Scientific  Review  Panel  (the  DSS  Panel) 
i-ssued  its  report  in  March  1984  (Ref.  5) 
with  the  following  conclusions: 

(1)  Docusate  calcium,  docusate 
potassium,  and  docusate  sodium  should 
not  be  considered  potential  human 
teratogens. 

(2)  The  findings  of  the  three- 
generation  reproduction  study  of 
docusate  sodium  in  rats  (in  which 
treatment  was  continued  through 
lactation  and  a  significant  decrease  in 
pup  survival  was  observed  during 
lactation)  provide  grounds  for  concern 
that  should  be  explored  further. 

(3)  There  was  no  compelling  reason  to 
alter  the  accepted  1,000-fold  safety 
factor  (used  for  teratogens  by  FDA) 
based  on  the  data  reviewed. 

(4)  For  therapeutic  uses  of  docusate 
sodium,  a  safety  margin  of  nearly  120- 
fold  is  adequate. 

(5)  The  data  suggest  that  docusate 
sodium  has  the  potential  to  produce 
adverse  reproductive  effects  in  the 
laboratory  animals  treated  with  large 
doses,  but  it  appears  the  human  risk  is 
very  low. 

The  DSS  Panel,  therefore, 
recommended  conduct  of  the  following 
studies: 

(1)  A  standard  FDA  three-generation 
reproductive  study  of  docusate  sodium 
using  rats  and  mice  and  including  pair- 
fed  and  untreated  controls. 

(2)  Additional  pharmacokinetics  and 
biotransformation  studies  of  docusate 
sodium  to  include  a  determination  of 
the  occurrence  of  docusate  sodium  and 
its  metabolites  in  breast  milk. 


(3)  Continued  epidemiologic 
surveillance  of  pregnancy  outcome  in 
women  treated  with  docusate  salts. 

Subsequently,  FDA  amended  its 
proposed  requirements  to: 

(1)  Defer  the  reproduction  study  in 
mice,  pending  completion  and 
evaluation  of  the  reproduction  study  in 
rats,  (2)  delete  the  pair-fed  controls  in 
the  reproduction  study,  and  (3)  require 
performance  of  a  pharmacokinetic  study 
if  toxic  effects  in  rat  pups  during 
lactation  were  confirmed. 

A  final  report  of  the  rat  reproduction 
study  was  submitted  to  the  agency  as  a 
citizen  petition  to  reopen  the 
administrative  record  for  this 
rulemaking  (Ref.  6).  In  this  study, 
docusate  sodium  was  administered  in 
the  diet  to  three  successive  generations 
of  male  and  female  rats  with  30  rats  per 
.sex  per  group  (30/sex/group)  at  levels  of 
0.0,  0.1,  0.5,  and  1  percent.  The  males 
in  the  original  parental  group  (FO)  were 
exposed  to  the  diets  for  at  least  10 
weeks  and  the  females  were  exposed  for 
2  weeks  prior  to  mating  that  produced 
the  Fl  litters.  All  descendant  animals 
were  exposed  to  the  test  material  in 
utero,  while  nursing,  continuously  from 
weaning  throughout  mating,  gestation, 
and  lactation.  The  exceptions  were  the 
F3  litters  that  were  sacrificed  after 
weaning  and  animals  from  other 
generations  that  were  culled  or  not 
selected  for  parents  of  the  succeeding 
generation.  The  report  included 
summaries  and  individual  data  on  mean 
body  weight,  body  weight  gain,  food 
consumption,  and  compound 
consumption  for  males  and  females 
during  the  premating  phases;  group 
mean  and  individual  body  weight  and 
food  intake  data  and  compound 
consumption  for  females  during 
gestation  and  lactation;  male  fertility 
indices,  summary  and  individual  litter 
data  through  day  21  of  lactation,  and 
gross  pathological  observations  of  i^^ll 
adults  and  the  F3  weanlings. 

After  reviewing  these  data,  the  agency 
concluded  that  docusate  sodium 
administered  in  the  diet  to  three 
successive  generations  of  rats  at  levels 
of  0.5  fHjrcent  and  1  percent  caused  a 
reduction  in  body  weights  for  parental 
males  of  all  generations  and  for  Fl  and 
F2  females.  In  addition,  the  pup  weights 
were  lower  than  those  of  the  controls. 
There  was  no^evidence  of  effects  on 
growth  or  reproductive  performance 
except  for  the  isolated  incidence  of  an 
increased  number  of  pups  bom  dead 
(stillbirths)  in  the  F3  litters  of  the  1 
percent  group,  and  some  pups  in  the  F2 
and  F3  litters  had  suckling  problems. 

The  high  percentage  (90  percent  or 
greater)  of  pup  survival  to  weaning  in 
this  study  might  be  attributed  to  the 
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high  quality  of  the  conduct  of  the  study 
and  the  analysis  of  the  diet  for 
pantothenic  acid  content  to  ensure  that 
the  level  of  the  vitamin  was  optimal. 
After  further  evaluation,  the  a^ncy 
concluded  that  the  teratogenicity  seen 
in  earlier  studies  of  docusate  calcium 
and  docusate  sodium  in  this  species 
(Ref.  3)  was  due  specifically  to  a 
surfactant  induced  deficiency  of  the  B 
vitamin  calcium  pantothenate. 

To  address'^he  question  of  human  risk, 
involving  use  of  docusate  sodium  and  a 
po.ssible  pantothenic  acid  deficiency, 
the  agency  examined  the  literature  to 
determine  if  there  was  any  evidence  of 
this  problem.  The  agency  was  unable  to 
find  any  clinical  evidence  in  the 
literature  that  showed  pantothenic  acid 
deficiency  or  po.ssible  toxicity  problems, 
even  to  a  moderate  degree.  The 
distribution  of  pantothenic  acid  in  foods 
is  so  widespread  that  an  occurrence  of 
a  deficiency  of  the  vitamin  is  probably 
extremely  rare  (Refs.  7  and  8).  In  fact, 
evidence  of  dietary  deficiency  of 
pantothenic  acid  alone  has  not  been 
clinically  recognized  in  man.  A 
deficiency  syndrome  has  been 
experimentally  induced  in  human 
volunteers  by  administration  of  a 
metabolic  antagonist,  omega- 
methylpantothenic  acid,  imposed  on  a 
pantothenic  acid-deficient  diet. 
However,  it  has  been  impossible  to 
induce  an  isolated  deficiency  of  the 
vitamin  in  l€>ss  than  at  least  9  months  on 
a  natural  diet  alone  (Ref.  8).  The 
customary  intake  of  pantothenic  acid 
from  ordinary  foods  in  the  United  States 
is  cpproximately  5  to  20  mg/day  (Ref.  8). 
The  estimated  safe  and  adequate  daily 
dietary  intake  of  pantothenic  acid  for 
adults  is  estimated  to  be  5  to  10  mg/day 
(Ref.  8).  Therefore,  the  probability  of 
observ  ing  pantothenic  acid  deficiency 
in  the  United  States  is  considered  to  be 
extremely  low. 

A  search  of  the  literature  from  1985 
through  1991  has  revealed  no  articles 
suggesting  teratogenic  or  reproductive 
problems  associated  with  do<;usate  salts. 
Results  of  epidemiologic  surveillance  of 
pregnancy  outcome  in  women  treated 
with  docusates  have  been  inconclusive, 
supporting  neither  safety  nor  increased 
risk  of  birth  defects  (Ref.  9). 

The  usual  daily  human  dose  of 
docusate  sodium  as  a  laxative  is  50  to 
500  mg/day  (Ref.  10),  which  is  1  to  10 
mg/kg/day  based  on  the  FDA  standard 
of  an  average  adult  weight  of  50  kg.  The 
no  adverse  effect  level  from  teratology 
studies  in  rats  is  500  mg/kg/day:  for 
reproductive  toxicity  it  is  about  50  to 
150  mg/kg/day.  After  considering  these 
data,  the  agency  has  determined  that  the 
human  dosages  of  docusate  salts 
proposed  in  this  tentative  final 


monograph  do  not  pose  rpproductive  or 
teratological  problems  and  that  these 
ingredients  can  be  generally  recognized 
as  safe  and  effet:tive  OTC  laxatives.  The 
agency  is  amending  §  334.20  to  include 
docusate  salts  as  stooJ  .snftener  laxatives. 
In  addition  to  the  sjiecific:  lal)elirig 
proposed  for  these  ingredients  in 
^  334. fi2  in  this  doculment,  dix;usate 
salts  will  also  f>e  required  to  b«;ar  the 
labeling  proposed  for  ail  laxative  drug 
products  in  §  334.50  |50  FR  2124  at 
2153).  Se<;tion  334.50  limits  use  of  the 
product  to  "relief  of  occasional 
constipation"  and  proposes  the 
following  warnings:  (1)  "Do  not  use 
laxative  products  when  abdominal  pain, 
nausea,  or  vomiting  are  present  unless 
directed  by  a  doctor,"  (2)  "If  you  have 
noticed  a  sudden  change  in  bowel 
habits  that  persists  over  a  period  of  2 
weeks,  consult  a  doctor  before  using  a 
laxative,"  (3)  "Laxative  products  should 
not  be  used  for  a  pertbd  longer  than  1 
week  unless  directed  by  a  do<;tor,"  (4) 
"Re<;lal  bleeding  or  failure  to  have  a 
bowel  movement  after  use  of  a  laxative 
may  indicate  a  serious  condition. 
Discontinue  use  and  tonsult  your 
doctor,"  (5)  "Do  not  yse  this  product  if 
you  are  on  a  low  salt  diet  unless 
dire<;ted  by  a  doctor"  for  products 
containing  more  than  5  milliequivalents 
(115  mg)  of  sodium  in  the  m.Tximum 
recommended  daily  dose,  and  (f>)  "Do 
not  use  this  product  if  you  have  kidney 
disease  unless  dire<:ted  by  a  doctor"  for 
products  containing  more  than  25 
milliequivalents  (975  mg)  of  potassium 
in  the  maximum  re<;Qmnu'nded  daily 
dose.  (In  the  Federal  Register  of  April 
25,  1991  (56  FR  19222).  the  agency 
proposed  to  amend  the  general  labeling 
provisions  for  OTC  drug  products  to 
provide  uniform  sodium  content 
labeling  for  ail  orally  administered  OTC 
drug  products.  Should  that  proposed 
amendment  be  published  as  a  final  rule, 
any  existing  requirements  relating  to 
sodium  labeling  in  the  laxative 
monograph  will  be  superseded.]  The 
agency  believes  that  the  proposed 
labeling  will  provide  for  the  Siife  and 
effective  OTC  use  of  docusate  salts. 
Accordiffgly,  in  this  amendment  to  the 
tentative  final  monograph  for  OTC 
laxative  drug  products,  the  agency  is 
proposing  that  docusate  calcium  (oral 
dosage  forms),  docusate  potassium 
(rectal  enema  dosage  form),  and 
docusate  sodium  (oral  dosage  forms)  be 
classified  as  Categorv  I  stool-softener 
laxative  ingredients  at  the  dosages 
discussed  below. 
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I.  The  Agen<:y's  Tentative  C^onclusidns 
on  The  Comments 

1.  One  comment  requested  that  tlie 
Panel's  recommendation  in  S  334.2U(c). 
which  provides  for  an  oral  dosage  form 
of  docusate  sodium.  \m  amended  to 
provide  for  a  rectal  dosage  form  of  this 
ingredient.  The  comment  argued  that 
the  Panel  provided  for  a  rtH;tal  dosage 
form  of  do<;usate  potassium  in 
§  334.20(b)  and  concluded  the!  the 
calcium,  potassium,  and  sodium 
docusate  salts  are  .safe  and  effective  in 
the  amounts  usually  taken  orally  or 
rectally  in  laxative  drug  products  (40  FR 
12902  at  12912).  The  comment 
concluded  that  the  monograph  should 
provide  for  the  same  recta!  dosage  of 
docusate  sodium  in  §  334.20(c)  as 
present  for  docusate  potassium  in 
§  334.20(b). 

The  agency  has  reviewed  the  Panel's 
rec:ommendations  regarding  oral  and 
rectal  dosage  forms  of  docusate  salts  (40 
FR  12902  at  12941).  The  Panel 
recommended  as  Category  I  an  oral 
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dosage  for  docusate  calcium  and 
docusate  sodium  of  50  to  360  mg  daily 
for  adults  and  children  over  12  years  of 
age.  For  docusate  calcium,  the  Panel 
recommended  an  oral  dosage  of  50  to 
150  mg  daily  for  children  2  to  12  years 
of  age,  and  25  mg  daily  for  infants  under 
2  years  of  age.  For  docusate  sodium,  the 
recommended  dosage  was  50  to  150  mg 
daily  for  children  2  to  12  years  of  age, 
and  20  to  25  mg  for  infants  under  2 
years  of  age.  The  Panel  also 
recommended  as  Category  I  a  rectal 
dosage  of  docusate  potassium  of  50  to 
250  mg  daily  for  adults  and  children 
over  12  years  of  age,  and  100  mg  daily 
for  children  2  to  12  years  of  age. 

As  discussed  above,  docusate 
calcium,  docusate  potassium,  and 
docusate  sodium  are  chemically 
identical,  with  the  exception  of  the 
substitution  of  a  calcium  or  potassium 
salt  for  the  sodium  salt.  The  data  on  the 
marketed  products  submitted  to  the 
Panel  included  information  only  on  oral 
dosage  forms  for  docusate  calcium  and 
docusate  sodium,  and  on  rectal  enema 
dosage  forms  for  docusate  potassium. 
The  agency  is  unaware  of  any  data 
demonstrating  that  the  substitution  of 
the  calcium  or  potassium  ion  for  the 
sodium  ion  in  the  docusate  formulation 
would  have  a  significant  effect  on  the 
biological  activity  of  the  docusate  anion. 
The  agency  is  aware  of  several  products 
in  which  docusate  potassium  is 
marketed  in  an  oral  dosage  form  (Refs. 
1  and  2)  and  no  products  in  which 
docusate  calcium  is  marketed  in  a  rectal 
dosage  form  (Refs.  2  and  3).  Although 
the  American  Drug  Index  lists  three 
products  in  which  docusate  sodium  is 
marketed  in  a  rectal  dosage  form  (Ref. 
3),  the  manufacturers  of  these  products 
state  that  the  products  are  not  currently 
marketed  (Refs.  4,  5,  and  6).  No  safety 
or  effectiveness  data  have  been 
submitted  for  any  of  these  products  and, 
in  addition,  no  data  have  been 
submitted  to  show  that  the  individual 
docusate  salts  are  therapeutically 
equivalent  when  used  interchangeably 
in  oral  or  re<;tal  dosage  forms.  Thus,  the 
agency  concludes  that  safety  and 
effectiveness  have  been  established  only 
for  the  docusate  salt  dosage  forms 
recommended  by  the  Panel,  and  these 
are  the  only  dosage  forms  being 
included  in  this  tentative  final 
monograph.  Manufacturers  of  docusate 
salt  products  in  other  dosage  forms,  as 
noted  above,  need  to  submit  data  on 
these  products  to  support  the  use  of  the 
various  docusate  salts  interchangeably 
in  both  oral  and  rectal  dosage  forms. 
Such  data  should  address  the  safety  of 
the  docusate  salt  in  the  dosage  form  not 
included  in  the  monograph  and  the 


pharmacologic/therapeutic  equivalence 
of  the  specific  docusate  salt(s)  in  both 
oral  ana  rectal  dosage  forms.  The  agency 
invites  interested  persons  to  submit 
such  data  for  consideration. 
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Products,  and  D.  Hernandez,  FDA.  dated 
.September  14.  1992,  in  OTC  Vol.  090TFM2, 
Docket  No.  78N-036L.  Dockets  Management 
Branch. 

(6)  Memorandum  of  telephone 
conversation  lietween  S.  Scheindlin. 
Lemmon  Co..  and  D.  Hernandez.  FDA.  dated 
September  14. 1992.  in  OTC  Vol.  090TFM2. 
Docket  No.  78N-036L.  Dockets  Management 
Branch. 

2.  Several  comments  objected  to  the 
wording  of  the  drug  interaction 
precaution  recommended  by  the  Panel 
in  §  334.62(b).  which  states:  "Do  not 
take  this  product  if  you  are  presently 
taking  a  prescription  drug  or  mineral 
oil."  One  comment  argued  that  this  drug 
interaction  precaution  was 
unnecessarily  discriminatory  and 
should  be  deleted  because  many  food 
products  that  are  consumed  daily 
contain  natural  and  synthetic 
emulsifiers,  surfactants,  and  "softening 
agents"  that  may  cause  interactions  with 
oral  prescription  drugs  or  mineral  oil. 
Two  of  the  comments  argued  that  unless 
specific  adverse  drug  interactions  can  be 
proven,  it  is  not  appropriate  to  require 
a  general  precaution  statement.  Another 
comment  argued  that  it  would  be  more 
useful  to  the  consumer  if  known 
specific  drugs,  such  as  mineral  oil,  that 
interact  with  stool  softeners  were  listed 
rather  than  using  a  general  warning 
against  the  use  of  stool  softeners  with 
prescription  drugs.  Three  of  the 
comments  urged  that  the  drug 
interaction  precaution  in  §  334.62(b)  be 
hirther  amended  to  add  the  statement  "* 
*  *  except  on  the  advice  of  a  physician," 
because  doctors  often  recommend  the 
concomitant  use  of  a  laxative  product  to 
counteract  the  constipation  problem 
that  may  occur  with  some  prescription 


drugs.  One  comment  further  suggested 
that  the  negatively  worded  drug 
interaction  precaution  be  revised  to 
read,  "ConsuH  your  physician  if  you  are 
taking  mineral  oil,"  because  this 
positively  worded  statement  would  help 
consumers  avoid  the  chance  of  a  dnig 
interaction. 

The  agency  does  not  consider  the 
drug  interaction  precaution  statement  in 
§  334.62(b)  to  be  discriminatory  because 
the  laxative  monograph  sets  forth 
conditions  for  the  safe  and  effective  use 
of  ingredients  for  drug  and  not  food  use. 
Although  foods  may  contain  surfactants 
such  as  those  found  in  stool  softener 
laxatives,  these  ingredients  are  generally 
present  in  foods  in  much  lower  amounts 
than  in  laxatives  and,  therefore,  pose  a 
much  lower  risk  of  interaction  with 
drugs. 

Tne  Panel  suggested  a  possible       ^ 
interaction  between  the  stool  softener 
ingredients  and  prescription  drugs 
significant  enough  to  justify  a  warning 
and  stated  that  docusate  sodium 
possesses  potent  detergent  properties 
that  may  facilitate  gastrointestinal  or 
hepatic  uptake  of  other  drugs,  thereby 
potentiating  their  activities  (40  FR 
12902  at  12912).  The^agency.  however, 
has  been  unable  to  verify  that  any 
detrimental  interaction  occurs.  A  search 
of  scientific  literature  reveals  no 
conclusive  data  or  information  to 
substantiate  this  suggested  problem 
(Refs.  1  through  7).  One  pilot 
bioavailability  study  (Ref  7)  suggested 
that  there  is  a  reduction  in  tetracycline 
availability  due  to  docusate  sodium,  but 
the  results  were  not  statistically 
significant  in  this  small  study.  The 
agency  invites  any  interested  person  to 
submit  data  showing  an  interaction 
between  docusate  salts  and  any 
prescription  dnig  for  the  agency's 
consideraMon. 

The  agency  agrees  with  the  Panel  that 
the  absorption  of  mineral  oil  may  be 
enhanced  by  docusate  sodium  and  these 
agents  should  not  be  taken  concurrently 
(40  FR  12902  at  12912). 

The  agency  disagrees  with  the 
suggestion  that  the  negatively  worded 
drug  interaction  precaution  "Do  not  take 
this  product  if  *  *  *"  would  be  more 
helpful  to  consumers  if  reworded  to 
read.  "Consult  your  physician  if  *  *   *." 
becau.se  the  key  advice  is  that 
consumers  should  not  take  the  drug 
under  certain  circumstances.  The 
wording  suggested  by  the  comment 
could  easily  mislead  consumers  into 
thinking  that  they  should  take  the 
product  first  and  consult  their  physician 
later.  The  agency  agrees,  however,  that 
the  drug  interaction  precaution  should 
be  expanded  to  allow  concomitant  use 
of  stool  softeners  with  mineral  oil  if 
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deemed  necessary  by  a  doctor.  In  an 
effort  to  make  the  labeling  clearer  and 
easier  to  understand,  the  phrase 
suggested  by  several  comments"*  *  * 
except  on  the  advice  of  a  physician"  has 
been  simplified  and  reworded  to  "*  *  * 
unless  directed  by  a  doctor." 
Accordingly,  in  this  tentative  Hnal 
monograph,  this  drug  interaction 
precaution  is  revised  to  read:  "Drug 
interaction  precaution:  Do  not  take  this 
product  if  you  are  presently  taking 
mineral  oil,  unless  directed  by  a 
doctor." 

Refierences 

(1)  Brunton.  L.  L,  "Agents 
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and  Motility,  Digestants.  and  Bile 
Acids"  in  "The  Pharmacological  Basis 
of  Therapeutics.  8th  ed..  edited  by  A.  G. 
Cilman.  et  al..  Pergamon  Press  Co.,  Inc.. 
New  York.  pp.  914-932. 1990. 

(2)  Osol.  A..  R.  Pratt,  and  A.  Gennaro."The 
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"Laxative  Products"  in  "Handt)ook  of 
Nonprescription  Drugs,"  9th  ed..  American 
Pharmaceutical  Association,  Washington,  pp. 
343-378.  1990. 
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(6)  Gennaro,  A.,  editor. 
"Remington'sPharmaceutical  Sciences."  18th 
ed..  Mack  Publishing  Co..  Easton.  PA.  pp. 
1016-1017. 1990. 

(7)  Shah.  V.  P..  et  al..  "Influence  of  Dioctyl 
Sodium  Sulfosuccinate  on  the  Absorption  of 
Tetracycline,"  Biopharmaceutics  and  Drug 
Disposition.  7:27-33, 1986. 

3.  One  comment  expressed  concern 
about  the  Panel's  Category  I 
classification  of  docusate  sodium  in 
combination  with  stimulant  laxatives  in 
§  334.32(a).  which  included  as  oral 
dosage  forms:  (1)  Docusate  sodium  and 
casanthranol.  (2)  docusate  sodium  and 
danthron,  (3)  docusate  sodium  and 
phenolphthalein.  (4)  docusate  sodium 
and  senna  concentrate,  and  (5)  docusate 
calcium  and  danthron.  The  comment 
cited  three  references  that  discuss  the 
potential  dangers  of  such  combinations 
(Refs.  1.  2.  and  3).  The  comment  felt  that 
the  Panel's  report  was  well-researched, 
but  expressed  surprise  that  these 
references  were  not  mentioned. 

The  agency  has  reviewed  the 
references  cited  by  the  comment  and 
notes  that  they  were  not  reviewed  by  the 
Panel.  The  article  by  Smith  (Ref.  1) 
deals  with  possible  damage  to  the 
myenteric  plexus  from  long-term 
administration  of  anthraquinone 
laxatives  and  does  not  address  any 


problems  or  dangers  arising  from  the 
administration  of  combinations  of 
docusate  sodium  and  stimulant 
laxatives.  The  other  two  references 
(Refs.  2  and  3)  both  quote  the  same 
study  in  which  the  oral  LD5C  for 
danthron  (1.8-dihydroxyanthraquinone) 
in  rats  was  lowered  from  over  22  mg/kg 
when  administered  alone  to  9  mg/kg 
when  administered  in  combination  with 
an  unspecified  amount  of  docusate 
sodium.  The  study  concludes  that  this 
effect  can  only  be  due  to  increased 
absorption  of  danthron  because  the 
animals  died  with  symptoms  of 
systemic  toxicity. 

A  well-designed,  we  1 1 -control  led 
study  by  Case.  Smith,  and  Nelson  (Ref. 
4)  in  mice  shows  considerably  higher 
LD50  values  of  7  grams  per  kilogram  (g/ 
kg)  for  danthron.  2.64  g/kg  for  docusate 
sodium,  and  3.42  g/kg  for  a  danthron/ 
docusate  sodium  mixture  (1:2  ratio). 
This  study  attributes  the  lower  LD50 
values  cited  in  the  two  earlier  studies 
(Refs.  2  and  3)  to  a  typographical  error 
in  the  original  study.  Case.  Smith,  and 
Nelson  point  out  that  the  mg/kg  values 
are  more  logical  and  in  closer  agreement 
with  current  findings  if  read  in  terms  of 
g/kg  rather  than  mg/kg.  Case.  Smith,  and 
Nelson  also  conducted  a  1-year  chronic 
toxicity  study  in  dogs  (Ref.  4).  No  toxic 
effects  and  no  evidence  of  any  changes 
in  the  myenteric  plexus  at  levels  of  15 
mg/kg/day  of  danthron  in  combination 
with  30  mg/kg/day  of  docusate  sodium 
were  shown.  Because  these  levels  are 
considerably  lower  than  the  g/kg 
amounts  discussed  above  the  agency 
concludes  that  the  comment's  concerns 
have  been  adequately  addressed  by 
subsequent  reports  in  the  literature. 

In  January  1987.  a  leading  U.  S. 
pharmaceutical  manufacturer  informed 
FDA  that  it  would  voluntarily  cease 
manufacture  and  distribution  of 
products  containing  danthron.  The 
company's  decision  was  partly  in 
response  to  published  studies  in  Britain 
and  Japan  that  strongly  suggested  that 
chronic  administration  of  high  doses  of 
danthron  to  rats  and  mice  resulted  in 
the  development  of  intestinal  and  liver 
tumors  and  that  danthron  is.  therefore, 
potentially  a  carcinogen  in  man  (Refs.  5 
and  6).  Danthron,  in  common  with  other 
anthraquinone  compounds,  has  also 
been  shown  to  exhibit  a  positive 
mutagenic  effect  in  some  in  vitro 
models  (Refs.  7  and  8).  FDA 
subsequently  initiated  a  total  recall  to 
the  retail-dispensing  level  of  all 
danthron-containing  druf  products,  by 
sending  a  recall  letter  to  ell  registered 
drug  firms  and  distributors  (Ref.  9).  FDA 
stated  that  "danthron  tox  city  in 
humans  has  not  been  specifically 
demonstrated,  but  because  of  potential 


risk.  FDA  has  requested  an  immediate 
hah  to  all  manufacturing,  relabeling, 
repackaging,  and  further  distribution  of 
human  drug  products  containing 
danthron"  (Ref.  10).  Accordingly.  FDA 
is  not  including  the  combination  of 
docusate  sodium  and  danthron  in  this 
tentative  final  monograph.  The  other 
four  docusate  .salt  and  stimulant  laxative 
combination  products  mentioned  by  the 
comment  and  recommended  as  C^ntegory 
I  by  the  Panel  are  being  proposed  for 
inclusion  in  the  monograph  in  the 
absence  of  specific  data  indicating  a 
safety  problem. 
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4.  One  comment  requested  that 
recommended  §  334.32(b)(1)  be 
amended  to  provide  for  a  combination 
of  docusate  sodium  and  glycerin  in  a 
rectal  dosage  form,  in  addition  to  the 
combination  of  docusate  potassium  and 
glycerin  recommended  by  the  Panel. 
The  comment  argued  that  historically 
docusate  sodium  is  the  best-knouTi  and 
most  widely  used  of  the  docusate  salts, 
that  it  is  pharmaceutically  compatible 
with  glycerin,  and  that  it  is  no  less 
effective  and  no  more  toxic  than 
docusate  potassium. 

The  agency  is  unaware  of  any  data 
demonstrating  that  the  substitution  of 
the  sodium  ion  for  the  potassium  ion  in 
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the  docusate  formulation  would  have  a 
significant  effect  on  the  biologic  activity 
of  the  docusate  anion  (see  comment  1). 
However,  no  data  have  been  submitted 
to  support  the  assumption  that  the 
effectiveness  of  do<  iisate  sodium  would 
be  comparable  to  do<;usate  potassium  in 
a  combination  rectal  dosage  formulation 
with  glya'rin  or  that  the  toxicity  would 
not  be  increased.  Therefore,  the  agency 
is  not  in(  liiding  in  this  tentative  final 
uionograph  the  re«:tal  dosage  form 
combination  recommended  by  the 
comment  The  agency  is  including  in 
this  tentati\e  final  monograph  the  two 
rectal  enema  dosage  combinations 
i;lassified  by  the  Panel  as  Category  I;  (1) 
Docusate  potassium  and  glycerin,  and 
(2)  do<:usate  potassium  and  sorbitol. 

n.  The  Agency's  Tentative  Conclusions 
and  AdoptionofThe  Panel's  Report 

A.  Summary  of  Ingredient  Catfgorifs 
and  Tfsting  nf  Category  II  and  III 
Conditions 

1.  Summary  of  Ingredient  Categories 
The  agency  has  reviewed  the  docusate 

salt  active  ingredients  submitted  to  the 
Panel,  as  well  as  other  data  and 
information  available  at  this  time,  and 
concurs  with  the  Panel's  Category  I 
classification  of  docusate  calcium  and 
docusate  sodium  in  oral  do.sage  forms 
and  do<:usate  potassium  in  a  rectal 
dosage  form  for  use  as  OTC  laxative 
drug  products.  As  a  convenience  to  the 
reader,  the  following  list  is  included  as 
a  summary  of  the  Panel's 
recommendations  and  the  agency's 
proposed  categorization  of  stool  softener 
active  ingredients. 

Active  ingredient  Panel  Agency 

Docusate  calctum  I  I 

Docusate  potassium  .     I  I 

Docusate  sodium I  I 

2.  Testing  of  Category  II  and  Category  III 
Conditions 

Interested  persons  may  communicate 
with  the  agfency  about  the  submission  of 
data  and  information  to  demonstrate  the 
safety  or  effectiveness  of  any  docusate 
salt  condition  not  included  in  this 
tentative  findl  monograph  by  following 
the  procedures  outlined  in  the  agency's 
policy  statement  published  in  the 
Federal  Register  of  September  29.  1981 
(46  FR  47740)  and  clarified  April  1, 
1983  (48  FR  14050).  That  policy 
statement  includes  procedures  for  the 
submission  and  review  of  proposed 
protocols,  agency  meetings  with 
industry  or  other  interested  persons, 
and  agency  communications  on 
submitted  test  data  and  other 
information. 


B.  Summary  of  the  Agency's  Changes 

FDA  has  considered  the  comments 
and  other  relevant  information  and 
concludes  that  it  will  tentatively  adopt 
the  Panel's  report  and  recommended 
monograph  conditions  for  docusate  salt 
ingredients  with  the  changes  described 
in  FDA's  responses  to  the  comments 
above  and  wrth  other  changes  described 
in  the  summary  below.  A  summary  of 
the  changes  made  by  the  agency  follows. 

1.  The  wording  of  the  drug  interaction 
precaution  recommended  by  the  Panel 
in  §  334.62(b)  has  beenTevised  to  read: 
"Drug  interaction  precaution:  Do  not 
take  this  product  if  you  are  presently 
taking  mineral  oil.  unless  directed  by  a 
do<:tor."  (See  comment  2.) 

2.  The  agency  is  not  including  in  this 
tentative  final  monograph  the 
combinations  of  docusate  calcium  or 
docusate  sodium  and  danthron  because 
of  a  1987  recall  of  all  danthron- 
containing  products  based  on  evidence 
of  potential  carcinogenicity  in  humans. 
(See  comment  3.) 

3.  The  Panel  recommended  do.sages 
for  children  under  2  years  of  age  for 
docusate  calcium  and  docusate  sodium. 
The  agency,  however,  in  the  tentative 
final  monograph  for  OTC  laxative  drug 
products  (50  FR  2124  at  2148)  proposed 
that  dosages  for  children  under  2  years 
of  age  not  appear  in  the  OTC  labeling 
because  of  the  concern  that  constipation 
in  infants  may  be  a  sign  of  a  more 
serious  condition  that  should  be 
properly  diagnosed  by  a  doctor. 
Therefore,  dosages  for  children  under  2 
years  of  age  for  docusate  calcium  and 
docusate  sodium  are  being  included  in 
this  tentative  final  monograph  only 
under  professional  labeling. 

4.  The  Panel  recommended  docusate 
sodium  and  senna  concentrate  as  a 
permitted  active  ingredient  combination 
(40  FR  12902  at  12921).  However,  in  the 
tentative  final  monograph  for  OTC 
laxative  drug  products,  the  dosages  for 
senna  preparations  were  revised  to 
provide  dosages  for  sennosides  A  and  B 
only  (50  FR  2124  at  2140  and  2141). 
Therefore,  sennosides  A  and  B  are  being 
used  to  describe  this  combination  in 
this  amendment. 

The  agency  has  examined  the 
economic  consequences  of  this 
proposed  rulemaking  in  conjunction 
with  other  rules  resulting  from  the  OTC 
drug  review.  In  a  notice  published  in 
the  Federal  Register  of  February  8,  1983 
(48  FR  5806).  the  agency  announced  the 
availability  of  an  assessment  of  these 
economic  impacts.  The  assessment 
determined  that  the  combined  impacts 
of  all  the  rules  resulting  from  the  OTC 
drug  review  do  not  constitute  a  major 
rule  according  to  the  criteria  established 


by  Executive  Order  12291.  The  agency 
therefore  concludes  that  no  one  of  these 
rules,  including  this  proposed  rule  for 
OTC  laxative  drug  products,  is  a  major 
rule. 

In  the  «:onomic  assessment,  the 
agency  also  concluded  that  the  overall 
OTC  drug  review  was  not  likely  to  have 
a  significant  economic  impact  on  a 
substantial  number  of  small  entities  as 
defined  in  the  Regulatory  Flexibility  Aci 
(Pub.  L.  96-354).  That  assessment 
included  a  discretionary  regulatory 
flexibility  analysis  in  the  event  that  an 
individual  rule  might  impose  an 
unusual  or  disproportionate  impact  on 
small  entities.  However,  this  particular 
rulemaking  for  OTC  laxative  drug 
products  is  not  expected  to  pose  such  an 
impact  on  small  businesses.  All 
conditions  reviewed  by  the  Panel  are 
proposed  for  inclusion  in  the 
monograph  except  one  condition  that 
was  removed  from  the  market  in  1987. 
Only  some  minor  relabeling  will  be 
necessary.  This  will  be  a  one-time 
expense  when  the  final  monograph  is 
issued.  Therefore,  the  agency  certifies 
that  this  proposed  rule,  if  implemented, 
will  not  have  a  significant  economic 
impact  on  small  entities. 

"The  agency  invites  public  comment 
regarding  any  substantial  or  significant 
economic  impact  that  this  rulemaking 
would  have  on  laxative  drug  products. 
Types  of  impact  may  include,  but  are 
not  limited  to.  costs  associated  with 
product  testing,  relabeling,  repackaging, 
or  reformulating.  Comments  regarding 
the  impact  of  this  rulemaking  on  OTC 
laxative  drug  products  should  be 
accompanied  by  appropriate 
documentation.  Because  the  agency  has 
not  previously  invited  specific  comment 
on  OTC  laxative  drug  products 
containing  docusate  salts  as  active 
ingredients,  a  period  of  120  days  from 
the  date  of  publication  of  this  proposed 
rule  in  the  Federal  Register  is  being 
provided  for  comments  and  data  on  this 
subject  to  be  developed  and  submitted. 
The  agency  will  evaluate  any  comments 
and  supporting  data  that  are  received 
and  will  reassess  the  economic  impact 
of  this  rulemaking  in  the  preamble  to 
the  final  rule. 

The  agency  has  determined  under  21 
CFR  25.24(c)(6)  that  this  action  is  of  a 
type  that  does  not  individually  or 
cumulatively  have  a  significant  effect  on 
the  human  environment.  Therefore, 
neither  an  environmental  assessment 
nor  an  environmental  impact  statement 
is  required. 

Interested  persons  may,  on  or  before 
December  31,  1993.  submit  to  the 
Dockets  Management  Branch  (address 
above)  written  comments,  objections,  or 
requests  for  oral  hearing  before  the 


Commissioner  on  the  proposed 
regulation.  A  request  for  an  oral  hearing 
must  specify  points  to  be  covered  and 
time  requested.  Written  comments  on 
the  agency's  economic  impact 
determination  may  be  submitted  on  or 
before  December  31. 1993.  TTiree  copies 
of  all  comments,  objections,  and 
requests  are  to  be  submitted,  except  that 
individuals  may  submit  one  copy. 
Comments,  objections,  and  requests  are 
to  be  identified  with  the  docket  number 
found  in  brackets  in  the  heading  of  this 
document  and  may  be  accompanied  by 
a  supporting  memorandum  or  brief.* 
Comments,  objections,  and  requests  may 
be  seen  in  the  office  above  between  9 
a.m.  and  4  p.m.,  Monday  through 
Friday.  Any  scheduled  hearing  will  be 
announced  in  the  Federal  Register. 

Interested  persons,  on  or  before 
September  2, 1994.  may  also  submit  in 
writing  new  data  demonstrating  safety 
and  effectiveness  of  those  conditions 
not  classified  in  Category  I.  Written 
comments  on  the  new  data  may  be 
submitted  on  or  before  November  2. 
1994.  These  dates  are  consistent  with 
the  time  periods  specified  in  the 
agency's  final  rule  revising  the 
procedural  regulations  for  reviewing 
and  classifying  OTC  drugs,  published  in 
the  Federal  Register  of  September  29. 
1981  (46  FR  47740).  Three  copies  of  all 
data  and  comments  on  the  data  are  to  be 
submitted,  except  that  individuals  may 
submit  one  copy,  and  all  data  and 
comments  are  to  be  identified  with  the 
docket  number  found  in  brackets  in  the 
heading  of  this  document.  Data  and 
comments  should  be  addresssed  to  the 
Dockets  Management  Branch  (address 
above).  Receitfed  data  and  comments 
may  also  be  seen  in  the  office  above 
between  9  a.m.  and  4  p.m.,  Monday 
through  Friday. 

In  establishing  a  final  monograph,  the 
agency  will  ordinarily  consider  only 
comments  and  data  submitted  prior  to 
the  closing  of  the  administrative  record 
on  November  2, 1994.  Data  submitted 
after  the  closing  of  the  administrative 
record  will  be  reviewed  by  the  agency 
only  after  a  final  monograph  is 
published  in  the  Federal  Register. 
unless  the  Commissioner  of  Food  and 
Drugs  finds  good  cause  has  been  shown 
that  warrants  earlier  consideration. 

List  of  Subjects  in  21  CFR  part  334 

Labeling,  Over-the-counter  drugs. 

Therefore,  under  the  Federal  Food. 
Drug,  and  Cosmetic  Act  and  under 
authority  delegated  to  the  Commissioner 
of  Food  and  Drugs,  it  is  proposed  that 
21  CFR  part  334  (as  proposed  in  the 
Federal  Register  of  January  15, 1985,  50 
FR  2124)  be  amended  as  follows: 


PART  334— LAXATIVE  DRUG 
PRODUCTS  FOR  OVER-THE- 
COUNTER  HUMAN  USE 

1.  The  authority  citation  for  21  CFR 
part  334  is  revised  to  read  as  follows: 

Authority:  Sees.  201.  501 .  502.  503.  505. 
510,  701  of  the  Federal  Fcxxi.  Drug,  and 
Cosmetic  Act  (21  U.SC.  321,  351.  352,  353. 
355.360,371). 

2.  Section  334.20  is  amended  by 
adding  text  to  read  as  follows: 

§  334.20    Stool  softener  laxative  active 
ingredients. 

The  active  ingredient  of  the  product 
consi.sts  of  any  of  the  following  when 
used  within  the  dosage  limits 
established  for  each  ingredient  in 
§  334.62(d): 

(a)  Docusate  calcium. 

(b)  Docusate  potassium. 

(c)  Docusate  sodium. 

3.  Section  334.30  is  amended  by 
adding  new  paragraphs  (i),  (j),  and  (k)  to 
read  as  follQws: 

§  334.30    Permitted  combirations  of  active 
laxattve  ingredients. 

***** 

(i)  The  following  stool  .softener 
laxative  ingredient  may  be  combined 
with  the  following  stimulant  laxative 
ingredients  provided  the  combination  is 
labeled  according  to  §§  334.60  and 
334.62: 

(1)  Docusate  sodium  identified  in 

§  334.20(c)  and  casanthranol  identified 
in  §  334.18(c)(1). 

(2)  Docusate  sodium  identified  in 
§  334.20(c)  and  phenolphthalein 
identified  in  §  334.18(g). 

(3)  Docusate  sodium  id-^ntified  in 
§  334.20(c)  and  sennosides  A  and  B 
identified  in  §  334.18(h). 

(j)  The  following  stool  softener 
laxative  ingredient  may  b?  combined 
with  the  following  bulk-forming  laxative 
ingredient  provided  the  combination  is 
labeled  according  to  §§  3 1.52  and 
334.62:  Docusate  sodium  identified  in 
§  334.20(c)  and  sodium 
carboxymethylcellulose  identified  in 
§  334.10(b)(2). 

(k)  The  following  stool  softener 
laxative  ingredient  may  be  combined 
with  the  following  hyperosmotic 
laxative  ingredients  provided  the 
combination  is  labeled  according  to 
§§334.54  and  334.62: 

(1)  Docusate  potassium  identified  in 
§  334.20(b)  and  glycerin  identified  in 
§  334.12(a). 

(2)  Docusate  potassium  identified  in 
§  334.20(b)  and  sorbitol  icentified  in 

§  334.12(b). 

4.  Section  334.62  is  amended  by 
adding  text  to  paragraphs  (c)  and  (d)  to 
read  as  follows: 


§  334.62    Labeling  o(  stool  softener  laxative 
drug  products. 

(c)  Warnings  In  addition  to  the 
warnings  identified  in  §  334.50(b),  the 
labeling  of  the  product  contains  the 
following  statement  under  the  heading 
"Drug  Interaction  Precaution":  "Do  not 
take  this  product  if  you  are  presently 
taking  mineral  oil.  unless  dire(.-ted  by  a 
doctor." 

(d)  Directions.  The  labeling  of  the 
product  contains  the  following 
information  under  the  heading 
"Directions." 

(1)  For  products  containing  docusate 
calcium  identified  in  §  334.20(a).  Adults 
and  children  12  years  of  age  and  over: 
oral  dosage  is  50  to  360  milligrams. 
Children  2  to  under  12  years  of  age:  oral 
dosage  is  50  to  150  milligrams.  The  dose 
may  be  taken  as  a  single  daily  dose  or 

in  divided  doses.  Children  under  2 
years  of  age;  consult  a  doctor. 

(2)  For  products  containing  docusate 
potassium  identified  in  §  334.20(bl. 
Adults  and  children  12  years  of  age  and 
over:  rectal  enema  dosage  is  50  to  250 
milligrams  in  a  single  daily  dose. 
Children  2  to  under  12  years  of  age: 
rectal  enema  dosage  is  100  milligrams  in 
a  single  daily  dose.  Children  under  2 
years  of  age:  consult  a  doctor. 

(3)  For  products  containing  docusate 
sodium  identified  in  §334. 20(c).  Adults 
and  children  12  years  of  age  and  older: 
oral  dosage  is  50  to  360  milligrams. 
Children  2  to  under  12  years  of  age:  oral 
dosage  is  50  to  150  milligrams.  This 
dose  may  be  taken  as  a  single  daily  dose 
or  in  divided  doses.  Children  under  2 
years  of  age:  consult  a  doctor. 

5.  Section  334.80  is  amended  by 
revising  the  introductory  text  and  by 
adding  paragraphs  (c)(12)  and  (c)(13)  to 
read  as  follows: 

$334.80    Professional  labeling. 

The  labeling  of  the  product  provided 
to  health  professionals  (but  not  to  the 
general  public)  contains  the  following 
information  in  addition  to  the  labeling 
identified  in  §§334.50,  334.52,  334.54. 
334.56.  334.58.  334.60.  and  334.62. 


(c)  •  •  • 

(12)  For  products  containing  docusate 
calcium  identified  in  §  334.20(a). 
Children  under  2  years  of  age:  oral 
dosage  is  25  milligrams  in  a  single  daily 
dose  or  in  divided  doses. 

(13)  For  products  containing  docusate 
sodium  identified  in  §334. 20(c). 
Children  under  2  years  of  age:  oral 
dosage  is  20  to  50  milligrams  in  a  single 
daily  dose  or  in  divided  doses. 
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Dated:  August  26,  1993. 
Michael  R.  Taylor, 

Dppij  fv  Commissioner  for  Policy. 

|FR  Doc.  93-21368  Filed  9-1-93:  8:45  ami 

BtLLMO  COM  41«0-01-F 


ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Part  372 

[OPPTS-400079A;  FRL-4643-7] 

Chromium,  Nickel,  and  Copper  in 
Stainless  Steel.  Brass,  and  Bronze; 
Toxic  Chemical  Release  Reporting; 
Community  Right-To-Know;  Extension 
of  Comment  Period 

AGENCY:  Environmental  Protection 

Agency  (EPA). 

ACTION:  Notice  of  extension  of  comment 

period. 

SUMMARY:  EPA  is  extending  the 
comment  period  for  a  denial  of  petition 
published  in  the  Federal  Register  of 
June  29, 1993.  The  document  denied 
three  petitions  to  exempt  reporting  of 
chromium  in  stainless  steel,  nickel  in 
stainless  steel,  and  chromium,  nickel, 
and  copper  in  stainless  steel,  brass,  and 
bronze  ht>m  the  list  of  toxic  chemicals 
subject  to  section  313  of  the  Emergency 
Planning  and  Community  Right-to- 
Know  Act  of  1986  (EPCRA).  The 
original  comment  period  ended  August 
30, 1993;  the  comment  period  is 
extended  until  November  1, 1993. 
DATES:  Written  comments  must  be 
received  by  November  1, 1993. 
ADDRESSES:  Written  comments  must  be 
submitted  in  triplicate  to:  OPPT  Docket 
Clerk,  TSCA  Document  Receipt  Office 
(TS-790),  Office  of  Pollution  Prevention 
and  Toxics,  Environmental  Protection 
Agency,  Rm.  E-G99,  401  M  St..  SW., 
Washington.  DC  20460,  Attention: 
Docket  Control  Number  OPPTS-400079. 
FOR  FURTHER  INFORMATION  CONTACT: 
Maria  J.  Doa,  Petitions  Coordinator, 
Emergency  Planning  and  Community 
Right-to-Know  Information  Hotline. 
Environmental  Protection  Agency,  Mail 
Stop  OS-120.  401  M  St..  SW., 
Washington.  IX:  20460.  Toll  free 
number:  800-535-0202,  Toll  number: 
703-412-9877,  TDD  Toll  free  number: 
800-553-7672. 

SUPPLEMENTARY  INFORMATION:  In  the 
Federal  Register  of  June  29. 1993  (58  FR 
34738),  EPA  denied  three  petitions  to 
exempt  reporting  of:  (1)  Chromium 
present  in  stainless  steel.  (2)  nickel 
contained  in  stainless  steel  and  other 
alloys,  (3)  chromium,  nickel,  and  copper 
contained  in  stainless  steels  and  solid 
copper  based  metals,  such  as  brass  and 
bronze,  from  section  313  of  the 


bronze,  from  section  313  of  the 
Emergency  Planning  and  Community 
Right-to-Know  Act  of  1986  (EPCRA). 
The  denial  cited  a  lack  of  information 
concerning  whether  certain  forms  of 
brass,  bronze,  and  stainless  steel  corrode 
under  various  processing,  use,  or 
disposal  conditions.  On.August  13. 
1993.  EPA  received  a  request  for  a  60- 
day  extension  of  the  comment  period 
from  the  Industrial  Fasteners  Institute 
and  the  Forging  Industry  Association.  In 
response,  EPA  is  extending  the 
comment  period  until  November  1, 
1993. 

List  of  Subjects  in  40  CFR  Fart  372 

Chemicals,  Community-right-to-know, 
Environmental  protection.  Reporting 
and  recordkeeping  requirements.  Toxic 
chemicals. 

Dated:  August  27, 1993. 
Mark  Greenwood. 

Director,  Office  of  Pollution  Prevention  and 
Toxics. 
|FR  Doc.  93-21405  Filed  9-1-93;  8:45  am| 

BILUNOCOOC  »SaO-80-F 


GENERAL  SERVICES 
ADMINISTRATION 

41  CFR  Part  105-67 

Collection  of  Debts  by  Federal  Tax 
Refund  Offset 

AGENCY:  General  Services 
Administration. 
ACTION:  Proposed  rule. 

SUMMARY:  The  General  Services 
Administration  (GSA)  proposes  to 
amend  41  CFR  chapter  105  by  adding 
Part  105-57,  Collection  of  Debts  by 
Federal  Tax  Refund  Offset.  The 
proposed  regulation  establishes 
procedures  for  GSA  to  refer  past  due 
legally  enforceable  debts  to  the  Internal 
Revenue  Service  (IRS)  for  offset  against 
income  tax  refunds  of  taxpayers  owing 
debts  to  GSA.  The  proposed  regulation 
is  needed  because  GSA  is  required  to 
participate  in  the  tax  refund  offset 
program  by  the  Cash  Management 
Improvement  Act  Amendments  of  1992, 
Public  Law  102-589. 
DATES:  All  comments  must  be  in  writing 
and  must  be  received  on  or  before 
October  4, 1993. 

ADDRESSES:  Written  comments  should 
be  sent  to  LeRoy  Boucher,  Director, 
Office  of  Finance  (BC).  General  Services 
Administration.  18th  and  F  Streets. 
NW.,  Washington.  DC  20405. 
FOR  FURTHER  INFORMATION  CONTACT: 
Bemie  Kanzler,  Office  of  Finance, 
Financial  Information  Control  Division 
(BCD)  (202-501-2923). 


SUPPt.EMENTARY  INFORMATION:  GSA  has 
determined  that  this  rule  is  not  a  major 
rule  for  the  purposes  of  Executive  Order 
12291  of  February  17. 1981.  because  it 
is  not  likely  to  result  in  an  annual  effect 
on  the  economy  of  $100  million  or 
more;  a  major  increase  in  cost  to 
consumers,  individual  industries. 
Federal,  state,  or  local  government 
agencies,  or  geographic  regions;  or 
significant  adverse  effects  on 
competition,  employment,  investment, 
productivity,  innovation,  or  on  the 
ability  of  United  States-based 
enterprises  to  compete  with  foreign- 
based  enterprises  in  domestic  or  export 
markets.  Therefore,  a  Regulatory  Impact 
Analysis  has  not  been  prepared.  GSA 
has  based  all  administrative  decisions 
underlying  this  rule  on  adequate 
information  concerning  the  need  for. 
and  the  consequence  of,  this  rule;  has 
determined  that  the  potential  benefits  to 
society  from  this  rule  outweigh  the 
potential  costs  and  has  maximized  the 
net  benefits;  and  has  chosen  the 
alternative  approach  involving  the  least 
net  cost  to  society. 

Regulatory  Flexibility  Act 

The  General  Services  Administration 
has  determined  that  this  rule  will  not 
have  a  significant  economic  impact  on 
a  substantial  number  of  small  entities 
under  the  Regulatory  Flexibility  Act,  5 
U.S.C.  601  et  seq.). 

List  of  Subjects  in  41  CFR  Fart  105-57 

Claims.  Income  taxes. 

For  the  reasons  set  out  in  the 
preamble.  GSA  proposes  to  amend  41 
CFR  chapter  105  as  follows: 

PART  105-57-COLLECTK)N  OF 
DEBTS  BY  TAX  REFUND  OFFSET 

1.  Part  105-57  is  added  to  read  as 
follows: 

PART  105-^7— COLLECTION  OF 
DEBTS  BY  TAX  REFUND  OFFSET 


105-57.001 
105-57.002 
105-57.003 
105-57.004 
105-57.005 
offset. 
105-57.006 
lOS-57.007 


Purpose. 

Applicability  and  scope. 
Adjninistrative  charges. 
Reasonable  attempt  to  notify. 
Notice  requirement  before 


Consideration  of  evidence. 
Change  in  conditions  after 
submission  to  IRS. 
Authority:  31  U.S.C.  3720A,  Pub.  L.  98- 
369. 

§  105-67.001    Purpose. 

This  part  establishes  procedures  for 
the  General  Services  Administration 
(GSA)  to  refer  past  due  debts  to  the 
Internal  Revenue  Service  (IRS)  for  offset 
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against  income  tax  refunds  of  taxpayers 
owing  debts  to  GSA. 

§105-67.002    Appiicabaity  and  scope. 

(a)  These  regulations  implement  31 
U.S.C.  37^A  which  authorizes  the  IRS 
to  reduce  a  tax  refund  by  the  amount  of 
a  past  due  legally  enforceable  debt  owed 
to  the  United  States. 

(b)  For  purposes  of  this  section,  a  past 
due  legally  enforceable  debt  referable  to 
the  IRS  is  a  debt  which  is  owed  to  the 
United  States  and: 

(1)  Has  been  delinquent  for  at  least 
three  months  but.  except  in  the  case  of 
a  judgement  debt,  has  not  been 
delinquent  more  than  ten  years  at  the 
time  the  offset  is  made; 

(2)  With  respect  to  which.  GSA  has 
given  the  taxpayer  at  least  60  days,  from 
the  date  of  notification,  to  present 
evidence  that  all  or  part  of  the  debt  is 
not  past  due  or  legally  enforceable,  has 
considered  such  evidence,  and  has 
determined  that  the  debt  is  past  due  and 
legally  enforceable; 

(3)  Cannot  be  currently  collected 
pursuant  to  the  salary  offset  previsions 
of  5  U.S.C.  5514(aMl); 

(4)  Cannot  be  currently  collected 
pursuant  to  the  administrative  offset 
provisions  of  31  U.S.C.  3716; 

(5)  Has  been  disclosed  by  GSA  to  a 
credit  reporting  agency,  including  a 
consumer  reporting  agency  as 
authorized  by  31  U.S.C.  3711(0; 

(6)  With  respect  to  which.  GSA  has 
notified,  or  has  made  a  reasonable 
attempt  to  notify,  the  taxpayer  that  the 
debt  is  past  due  and,  unless  repaid 
within  60  days  thereafter,  will  be 
referred  to  the  IRS  for  offset  against  any 
income  tax  refunds  due  the  taxpayer; 

(7)  Is  at  least  $25.00; 

(8)  All  other  requirements  of  31  U.S.C. 
3720A  and  the  Department  of  the 
Treasury  regulations  relating  to 
eligibility  of  a  debt  for  tax  refund  offset, 
codified  at  26  CFR  301.6402-6T.  have 
been  satisfied. 

§  1 05-S7.003    Administrative  ciiarges. 

All  administrative  charges  incurred  in 
connection  with  the  referral  of  debts  to 
the  IRS  will  be  added  to  the  debt,  thus 
increasing  the  amount  of  the  offset. 

§  1 05-67.004    Reasonable  attempt  to  notify. 

In  order  to  constitute  a  reasonable 
attempt  to  notif)'  the  debtor.  GSA  must 
have  used  a  mailing  address  for  the 
debtor  obtained  from  the  IRS  pursuant 
to  the  Internal  Revenue  Code,  26  U.S.C. 
6103{mM2)  or  (mH4).  within  one  year 
preceding  the  attempt  to  notify  the 
debtor. 


§  1 05-67.005    NoOoe  requiremont  t>ef ore 
offset 

The  notification  provided  by  GSA  to 
the  debtor  will  inform  the  debtor  how 
to  go  about  presenting  evidence  to  GSA 
that  all  or  part  of  the  debt  is  <?ither  not 
past  due  or  is  not  legally  enforceable. 

§105-67.006    Consideration  o' evidence. 

Evidence  submitted  by  the  debtor  will 
be  considered  by  officials  or  employees 
of  GSA.  Any  determination  that  an 
amount  of  such  debt  is  past  due  and 
legally  enforcement  will  be  made  by 
such  officials  or  employees.  Evidence 
that  the  debt  is  affected  by  a  bankruptcy 
proceeding  involving  the  debtor  shall 
bar  referral  of  the  debt. 

§  1 05-67 JX)7    Ctiange  in  conditions  after 
submission  to  IRS. 

If  the  amount  o'a  debt  is  reduced 
after  submission  by  GSA  and  offset  by 
IRS,  GSA  will  refund  to  the  debtor  any 
excess  amount  and  will  promptly  notify 
IRS  of  the  reftmd.  GSA  will  also 
promptly  notify  the  IRS  if.  after 
submission  of  a  d^^  to  the  IRS  for 
offset.  GSA: 

(a)  Determines  that  an  error  has  been 
made  with  respect  to  the  information 
submitted, 

(b)  Receives  a  payment  or  credits  a 
payment  to  an  account  subm.itted,  or 

(c)  Receives  notification  that  the 
debtor  has  filed  for  bankruptcy  under 
title  11  of  the  United  States  Code  or  has 
been  adjudicated  bankrupt  and  the  debt 
has  been  discharged. 

Dated:  June  25, 1«^3. 
WUIiaai  B.  Eaily.  |r.. 

Acting  Chief  Financyil  Officer. 

[FR  Doc.  93-21316  Filed  9-1-93;  8:45  am] 

BILLING  CODE  6820-34-M 


NATK)NAL  SCIENCE  FOUNDATION 
45  CFR  Part  607 

Clamts  CoNectior;  Salary  Offset 

AGENCY:  National  Science  Foundation. 
ACnON:  Proposed  regulation. 

SUMMARY:  This  proposed  regulation 
implements  the  Debt  Collection  Act  of 
1982,  Public  Law  97-365.  as  amended, 
codified  in  5  U.S.C.  5514,  which 
authorizes  the  Federal  government  to 
collect  debts  owed  by  a  Federal 
employee  to  the  United  States  through 
salary  offset. 

DATES:  Comments  must  be  submitted  no 
later  than  October  4. 1993. 
ADDRESSES:  Send  written  comments  to 
Jesse  E.  Lasken.  /.ssistant  General 
Counsel,  National  Science  Foundation. 
1800  G  Street  NW..  room  501. 


Washington.  DC  20550.  Comments  will 
be  available  for  inspection  at  this 
address  during  normal  business  hours. 
FOR  FURTHER  INFORMATION  CONTACT: 
Jesse  E.  Lasken  at  202-357-9435  or  by 
writing  to  the  address  above. 
SUPP1.EMENTARY  tNFORMAT»ON:  Under  the 
Debt  Collection  Act  of  1982,  when  the 
head  of  a  Federal  agency  or  his  or  her 
designee  determines  that  an  employee 
of  an  agency  is  indebted  to  the  Unitad 
States  or  is  notified  by  a  head  of  another 
Federal  agency  that  an  agency  employee 
is  indebted  to  the  United  States,  the 
employee's  debt  may  be  offset  against 
his  or  her  salary.  Certain  due  process 
rights  must  be  afforded  to  an  employee 
before  salary  offset  deductions  begin.  As 
is  required  by  the  Debt  Collection  Act  of 
1982.  this  regulation  is  consistent  with 
salary-  offset  regulations  issued  by  the 
Office  of  Personnel  Management,  5  CFR 
part  550,  subpart  K. 

Paperwork  Redaction  Act 

This  regulation  does  not  include 
provisions  for  information  collection 
that  require  review  and  approval  by  the 
Office  of  Management  and  Budget  under 
section  3518  of  the  Paperwork 
Reduction  Act  of  1980.  44  U.S.C.  §  3501 
et  seq..  and  5  CFR  part  1320. 

Regulatory  Flexibility  Act 

The  Director  of  NSF  certifies  under  5 
U.S.C.  605(b)  that  this  rule  wrill  not  have 
a  significant  economic  impact  on  a 
substantial  number  of  small  entities. 
This  rule  applies  only  to  individual 
Federal  employees.  Accordingly,  no 
regulatory  flexibility  analysis  is 
required. 

Executive  Order  12291 

This  rule  is  not  a  "major  rule"  as 
defined  under  Executive  Order  12291 
and  no  regulatory  impact  analysis  is 
required. 

List  of  Sub)ects  in  45  CFR  Part  607 

Administrative  offset.  Administrative 
practice  and  procedures.  Claims,  Debt 
collection.  Government  employees. 
Wages. 

Dated:  August  30.  1993. 
Lawrence  Rudolph. 
Acting  General  Counsel. 

For  the  reasons  set  out  in  the 
preamble,  part  607  of  title  45  of  the 
Code  of  Federal  Regulations  is  proposed 
to  be  added  to  read  as  follows; 

PART  607— SALARY  OFFSET 

Sec. 

607.1  FHirpose  and  scope. 

607.2  Definitions. 

607.3  AppiicabUity. 

607.4  Notice  requirements  beforft  offset. 
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b07.5     Hi'aring. 

607^6    Written  decision. 

ft07.7    Coordinating  offset  with  jmothur 

Federal  agency. 
607.8    Procedures  for  salary  offset. 
b07.9    Refunds. 

607.10  Statute  of  limitations. 

607.11  Non-waiver  of  rights. 

607.12  Interest,  penalties,  and 
administrative  costs. 

Authority:  5  U.S.C.  5514;  E.G.  12107.  3 
CFR,  1978  Comp..  p.  264;  5  CFR  part  5.50. 
subpart  K. 

§  607. 1    Purpose  and  scope. 

(a)  This  regulation  provides 
prot:edures  for  the  collection  by 
administrative  offset  of  a  federal 
employee's  salary  without  his  or  her 
consent  to  satisfy  certain  debts  owed  to 
the  Federal  government.  These 
regulations  apply  to  all  federal 
employees  who  owe  debts  to  the 
National  Science  Foundation  (NSF)  and 
to  current  employees  of  NSF  who  owe 
debts  to  other  Federal  agencies.  This 
regulation  does  not  apply  when  the 
employee  consents  to  recovery  from  his 
or  her  current  pay  account. 

(b)  This  regulation  does  not  apply  to 
debts  or  claims  arising  under: 

(1)  The  Internal  Revenue  Code  of 
1954,  as  amended,  26  U.S.C.  1  et  seq.; 

(2)  The  Social  Security  Act.  42  U.S.C. 
301  et  seq.; 

(3)  The  tariff  laws  of  the  United 
States;  or 

(4)  Any  case  where  a  collection  of  a 
debt  by  salary  offset  is  explicitly 
provided  for  or  prohibited  by  another 
statute. 

(c)  This  regulation  does  not  apply  to 
any  adjustment  to  pay  arising  out  of  an 
employee's  selection  of  coverage  or  a 
change  in  coverage  under  a  Federal 
benefits  program  requiring  periodic 
deductions  from  pay  if  the  amount  to  be 
recovered  was  accumulated  over  four 
pay  periods  or  less. 

(d)  This  regulation  does  not  preclude 
the  compromise,  suspension,  or 
termination  of  collection  action  where 
appropriate  under  the  standards 
implementing  the  Federal  Claims 
Collection  Act,  31  U.S.C.  3711  et  seq.. 
and  4  CFR  parts  101  through  105. 

(e)  This  regulation  does  not  preclude 
an  employee  from  requesting  waiver  of 
an  overpayment  under  5  U.S.C.  5584,  10 
U.S.C.  2774,  or  32  U.S.C.  716,  or  in  any 
way  questioning  the  amount  or  validity 
of  the  debt  by  submitting  a  subsequent 
claim  to  the  General  Accounting  Office. 
This  regulation  does  not  preclude  an 
employee  from  requesting  a  waiver 
pursuant  to  other  statutory  provisions 
applicable  to  the  particular  debt  being 
collected. 

(f)  Matters  not  addressed  in  these 
regulations  should  be  reviewed  in 


accordance  with  the  Federal  Claims 
Collection  Standards  at  4  CFR  101.1  et 
seq. 

§  607.2    Definitions. 

For  the  purposes  of  this  part  the 
following  definitions  will  apply: 

Agency  means  an  executive  agency  as 
defined  at  5  U.S.C.  105,  including  the 
U.S.  Postal  Service  and  the  U.S.  Postal 
Rate  Commission;  a  military  department 
as  defined  at  5  U.S.C.  102;  an  agency  or 
court  in  the  judicial  branch;  an  agency 
of  the  legislative  branch,  including  the 
U.S.  Senate  and  House  of 
Representatives;  and  other  independent 
establishments  that  are  entities  of  the 
Federal  government. 

Certification  means  a  written  debt 
claim  received  from  a  creditor  agency 
which  requests  the  paying  agency  to 
offset  the  salary  of  an  employee. 

Chief  Financial  Officer  means  the 
Chief  Financial  Officer  of  NSF  or  such 
other  official  of  NSF  who  is  designated 
by  the  Chief  Financial  Officer  to 
determine  whether  an  employee  is 
indebted  to  the  United  States  and  to 
take  action  to  collect  such  debts. 

Creditor  agency  means  an  agency  of 
the  Federal  Government  to  which  the 
debt  is  owed. 

Debt  means  an  amount  owed  by  a 
Federal  employee  to  the  United  States 
from  sources  which  include  loans 
insured  or  guaranteed  by  the  United 
States  and  all  other  amounts  due  the 
United  States  from  fees,  leases,  rents, 
royalties,  services,  sales  of  real  or 
personal  property,  overpayments, 
penalties,  damages,  interests,  fines, 
forfeitures  (except  those  arising  under 
the  Uniform  Code  of  Military  Justice), 
and  all  other  similar  sources. 

Disposable  pay  means  the  amount 
that  remains  from  an  employee's  federal 
pay  after  required  deductions  for  social 
security.  Federal,  State  or  local  income 
tax,  health  insurance  premiums, 
retirement  contributions,  life  insurance 
premiums,  Federal  employment  taxes, 
and  any  other  deductions  that  are 
required  to  be  withheld  by  law. 

Hearing  official  means  an  individual 
responsible  for  conducting  a  hearing 
with  respect  to  the  existence  or  airfount 
of  a  debt  claimed,  or  the  repayment 
st;hedule  of  a  debt,  and  who  renders  a 
decision  on  the  basis  of  such  hearing.  A 
hearing  o^cial  may  not  be  under  the 
supervision  or  control  of  the  Chief 
Financial  Officer  or  of  persons  having 
supervision  or  control  over  the  Chief 
Financial  Officer. 

NSF  means  the  National  Science 
Foundation. 

Paying  agency  means  the  agency  that 
employs  the  individual  who  owes  the 


debt  and  authorizes  the  payment  of  his 
or  her  current  pay. 

Salary  offset  means  an  administrative 
offset  to  collect  a  debt  pursuant  to  5 
U.S.C.  5514  by  deduction(s)  at  one  or 
more  officially  established  pay  intervals 
from  the  current  pay  account  of  ah 
employee  without  his  or  her  consent. 

§607.3    Applicability. 

These  regulations  are  to  be  followed 
when: 

(1)  NSF  is  owed  a  debt  by  an 
individual  who  is  a  current  employee  of 
the  NSF;  or 

(2)  NSF  is  owed  a  debt  by  an 
individual  currently  employed  by 
another  Federal  agency;  or 

(3)  NSF  employs  an  individual  who 
owes  a  debt  to  another  Federal  agency. 

§  607.4    Notice  requirements  before  offset 

(a)  Salary  offset  shall  not  be  made 
against  an  employee's  pay  unless  the 
employee  is  provided  with  written 
notice  signed  by  the  Chief  Financial 
Officer  of  the  debt  at  least  30  days 
before  salary  offset  conimences. 

(b)  The  written  notice  shall  contain: 

(1)  A  statement  that  the  debt  is  owed 
and  an  explanation  of  its  nature  and 
amount; 

(2)  The  agency's  intention  to  collect 
the  debt  by  deducting  from  the 
employee's  current  disposable  pay 
account; 

(3)  The  amount,  frequency,  proposed 
beginning  date,  and  duration  of  the 
intended  deduction(s); 

(4)  An  explanation  of  interest, 
penalties,  and  administrative  charges, 
including  a  statement  that  such  charges 
will  be  assessed  unless  excused  in 
accordance  with  the  Federal  Claims 
Collections  Standards  at  4  CFR  101.1  et 
seq.; 

(5)  The  employee's  right  to  inspect, 
request,  and  receive  a  copy  of 
government  records  relating  to  the  debt; 

(6)  The  employee's  opportunity  to 
establish  a  written  schedule  for  the 
voluntary  repayment  of  the  debt  in  lieu 
of  offset; 

(7)  The  employee's  right  to  an  oral 
hearing  or  a  determination  based  on  a 
review  of  the  written  record  ("paper 
hearing")  conducted  by  an  impartial 
hearing  official  concerning  the  existence 
or  the  amount  of  the  debt,  or  the  terms 
of  the  repayment  schedule; 

(8)  The  procedures  and  time  period 
for  petitioning  for  a  hearing; 

(9)  A  statement  that  a  timely  filing  of 
a  petition  for  a  hearing  will  stay  the 
commencement  of  collection 
proceedings; 

(10)  A  statement  that  a  final  decision 
on  the  hearing  (if  requested)  will  be 
issued  by  the  hearing  official  not  later 
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than  60  days  after  the  filing  of  the 
petition  requesting  the  hearing  unless 
the  employee  requests  and  the  hearing 
official  grants  a  delay  in  the 
proceedings; 

(11)  A  statement  that  knowingly  false 
or  frivolous  statements,  representations, 
or  evidence  may  subject  the  employee  to 
appropriate  disciplinary  procedures 
and/or  statutory  penalties; 

(12)  A  statement  of  other  rights  and 
remedies  available  to  the  employee 
under  statutes  or  regulations  governing 
the  program  for  which  the  collection  is 
being  made; 

(13)  Unless  there  are  contractual  or 
statutory  provisions  to  the  contrary,  a 
statement  that  amounts  paid  on  or 
deducted  for  the  debt  which  are  later 
waived  or  found  not  owed  to  the  United 
States  will  be  promptly  refunded  to  the 
employee;  and 

(14)  A  statement  that  the  proceedings 
regarding  such  debt  are  governed  by 

»       section  5  of  the  Debt  Collection  Act  of 
1982  (5  U.S.C.  5514). 

S  607.5    Hearing. 

(a)  Request  for  hearing.  (1)  An 
employee  may  file  a  petition  for  an  oral 
or  paper  hearing  in  accordance  with  the 
instructions  outlined  in  the  agency's 
notice  to  offset. 

(2)  A  hearing  may  be  requested  by 
filing  a  written  petition  addressed  to  the 
Chief  Financial  Officer  stating  why  the 
employee  disputes  the  existence  or 
amount  of  the  debt  or,  in  the  case  of  an 
individual  whose  repayment  schedule 
has  been  established  other  than  by  a 
written  agreement,  concerning  the  terms 
of  the  repayment  schedule.  The  petition 
for  a  hearing  must  be  received  by  the 
Chief  Financial  Officer  not  later  than 
fifteen  (15)  calendar  days  after  the 
employee's  receipt  of  the  offset  notice, 
or  notice  of  the  terms  of  the  payment 
schedule,  unless  the  employee  can  show 
good  cause  for  failing  to  meet  the  filing 
deadline. 

(b)  Hearing  procedures.  (1)  The 
hearing  will  be  presided  over  by  an 
impartial  hearing  official. 

(2)  The  hearing  shall  confonn  to 
procedures  contained  in  the  Federal 
Claims  Collection  Standards,  4  CFR 
102.3(c).  The  burden  shall  be  on  the 
employee  to  demonstrate  that  the 
existence  or  the  amount  of  the  debt  is 
in  error. 

§607.6    Written  decision. 

(a)  The  hearing  official  shall  issue  a 
final  written  opinion  no  later  than  60 
days  after  the  filing  of  the  petition. 

(b)  The  written  opinion  will  include 
a  statement  of  the  facts  presented  to 
demonstrate  the  nature  and  origin  of  the 
alleged  debt;  the  hearing  official's 


analysis,  findings,  and  conclusions;  the 
amount  and  validity  of  the  debt,  if  any; 
and  the  repayment  schedule,  if  any. 

§  607.7    Coordinating  offset  wifh  anottter 
Federal  agency. 

(a)  When  the  NSF  is  the  croditor 
agency  and  the  Chief  Financial  Officer 
determines  that  an  employee  of  another 
agency  (i.e.,  the  paying  agency)  owes  a 
debt  to  the  NSF,  the  Chief  Financial 
Officer  shall,  as  appropriate: 

(1)  Certify  in  writing  to  the  paying 
agency  that  the  employee  owes  the  debt, 
the  amount  and  basis  of  the  debt,  the 
date  on  which  payment  was  due,  and 
the  date  the  Covemment's  right  to 
collect  the  debt  accrued,  anci  that  this 
part  607  has  been  approved  by  the 
Office  of  Personnel  Management. 

(2)  Unless  the  employee  has 
consented  to  salary  offset  in  writing  or 
signed  a  statement  acknowledging 
receipt  of  the  required  procedures,  and 
the  written  consent  is  sent  to  the  paying 
agency,  the  Chief  Financial  Officer  must 
advise  the  paying  agency  of  the  action{s) 
taken  under  this  part  607,  and  the 
date(s)  they  were  taken. 

(3)  Request  the  paying  agency  to 
collect  the  debt  by  salary  offset.  If 
deductions  must  be  made  in 
installments,  the  Chief  Financial  Officer 
may  recommend  to  the  paying  agency 
the  amount  or  percentage  of  disposable 
pay  to  be  collected  in  each  installment; 

(4)  Arrange  for  a  hearing  upon  the 
proper  petitioning  by  the  emplovee; 

(b)  When  the  NSF  is  the  creditor 
agency  and  the  employee  is  in  the 
process  of  separating  from  the  federal 
ser\'ice,  the  NSF  must  submit  its  debt 
claim  to  the  paying  agency  as  provided 
in  this  part.  The  paying  agency  must 
certify  the  total  amount  collected,  give 
a  copy  of  the  certification  to  the 
employee,  and  send  a  copy  of  the 
certification  and  notice  of  the 
employee's  separation  to  the  NSF.  If  the 
paying  agency  is  aware  that  the 
employee  is  entitled  to  Civil  Service 
Retirement  and  Disability  Fund  or  other 
similar  payments,  it  must  certify  to  the 
agency  responsible  for  making  such 
payments  that  the  debtor  owes  a  debt, 
including  the  amount  of  the  debt,  and 
that  the  provisions  of  5  C'-R  550.1108 
have  been  followed. 

(c)  When  the  NSF  is  the  creditor 
agency  and  the  employee  has  already 
separated  from  federal  se~vice  and  all 
payments  due  from  the  paying  agency 
have  been  paid,  the  Chie!  Financial 
Officer  may  request,  unless  otherwise 
prohibited,  that  money  payable  to  the 
employee  from  the  Civil  Service 
Retirement  and  Disability  Fund  brother 
similar  funds  be  collected  by 
administrative  offset. 


(d)  When  the  NSF  is  the  paying 
agency,  upon  receipt  of  a  properly 
certified  debt  claim  from  another 
agency,  deductions  will  be  scheduled  to 
begin  at  the  next  established  pay 
interval.  The  employee  must  receive 
written  notice  that  NSF  has  received  a 
certified  debt  claim  from  the  creditor 
agency,  the  amount  of  the  debt,  the  dale 
salary  offset  will  begin,  and  the  amount 
of  the  deduction(s).  NSF  shall  not 
review  the  merits  of  the  creditor 
agency's  determination  of  the  validity  or 
the  amount  of  the  certified  claim.  If  the 
employee  transfers  to  another  agency 
after  the  creditor  agency  has  submitted 
its  debt  claim  to  .NSF  and  l>efore  the 
debt  is  collected  completely.  NSF  must 
certify  the  amount  collected.  One  copy 
of  the  certification  must  be  furnished  to 
the  employee.  A  copy  must  be  furnished 
to  the  creditor  agency  with  notice  of  the 
employee's  transfer. 

§  607.8    Procedures  for  salary  offset 

(a)  Deductions  to  liquidate  an 
employee's  debt  will  be  by  the  method 
and  in  the  amount  stated  in  the  Chief 
Financial  Officer's  notice  of  intention  to 
offset  as  provided  in  §607.4.  Debts  will 
be  collected  in  one  lump  sum  where 
possible.  If  the  employee  is  financially 
unable  to  pay  in  one  lump  sum. 
collection  must  be  made  in  installments 

(b)  Debts  will  be  collected  by 
deduction  at  officially  established  pay 
intervals  from  an  employee's  current 
pay  account  unless  alternative 
arrangements  for  repayment  are  made. 

(c)  Installment  deductions  will  be 
made  over  a  period  not  greater  than  the 
anticipated  |>eriod  of  employment.  The 
size  of  installment  deductions  must  bear 
a  reasonable  relationship  to  the  size  of 
the  debt  and  the  employee's  ability  to 
pay.  The  deduction  for  the  pay  intervals 
for  any  period  must  not  exce<;d  15%,  of 
disposable  pay  unless  the  employee  has 
agreed  in  writing  to  a  deduction  of  a 
greater  amount. 

(d)  Unliquidated  debts  may  be  offset 
against  any  financial  payment  due  to  a 
separated  employee  including  but  not 
limited  to  final  salary  or  leave  payment 
in  accordance  with  31  U.S.C.  3716. 

§607.9    Refunds. 

(a)  NSF  will  promptly  refund  to  an 
employee  any  amounts  deducted  to 
satisfy  debts  owed  to  NSF  when  the 
debt  is  waived,  found  not  owed  to  NSF. 
or  when  directed  by  an  administrative 
or  judicial  order. 

(b)  Another  creditor  agency  will 
promptly  return  to  NSF  any  amounts 
deducted  by  NSF  to  satisfy  debts  ow*d 
to  the  creditor  agency  when  the  debt  is 
waived,  found  not  owed,  or  when 


46600  Federal  Register  /  Vol.  58.  No.  169  /  Thursday.  September  2,  1993  /  Proposed  Rules 


directed  by  an  administrative  or  judicial 
order. 

(c)  Unless  required  by  law,  refunds 
under  this  paragraph  shall  not  bear 
interest. 

§  607.10    Statute  of  limitations. 

If  a  debt  has  been  outstanding  for 
more  than  10  years  after  NSF's  right  to 
collect  the  debt  first  accrued,  the  agency 
may  not  collect  by  salary  offset  unless 
facts  material  to  the  Government's  right 
to  collect  were  not  known  and  could  not 
reasonably  have  been  known  by  the 
official  or  officials  who  were  charged 
with  the  responsibility  for  discovery 
and  collection  of  such  debts. 

§  607. 1 1    Non-waiver  of  rights. 

An  employee's  involuntary  payment 
of  all  or  any  part  of  a  debt  collected 
under  these  regulations  will  not  be 
construed  as  a  waiver  of  any  rights  that 
the  employee  may  have  under  5  U.S.C. 
5514  or  any  other  provision  of  law. 

§  607.12    Interest,  penalties,  and 
administrative  costs. 

Charges  may  be  assessed  on  a  debt  for 
interest,  penalties,  and  administrative 
costs  in  accordance  with  31  U.S.C.  3717 
and  the  Federal  Claims  Collection 
Standards,  4  CFR  101.1  et  seq. 
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45  CFR  Part  608 

Claims  Collection;  Administrative 
Offset 

AGENCY:  National  Science  Foundation. 
ACTION:  Proposed  regulation. 

SUMMARY:  This  proposed  regulation 
implements  the  claims  and  debt 
collection  procedures  of  31  U.S.C.  3711. 
3716,  3718  and  3720A.  Subject  to 
various  limitations  and  due  process 
requirements,  these  sections  authorize 
agencies  to  seek  collection  of  claims,  to 
report  claims  to  consumer  reporting 
agencies,  to  compromise  claims,  to 
administratively  offset  claims,  and  to 
offset  claims  against  tax  refunds. 

DATES:  Comments  must  be  submitted  no 
later  than  October  4,  1993. 

ADDRESSES:  Send  written  comments  to 
Jesse  E.  Lasken,  Assistant  General 
Counsel,  National  Science  Foundation, 
1800  G  Street  NW.,  room  501. 
Washington,  DC  20550.  Comments  will 
be  available  for  inspection  at  this 
address  during  normal  business  hours. 

FOR  FURTHER  INFORMATION  CONTACT: 
Jesse  E.  Lasken  at  202-357-9435  or  by 
writing  to  the  address  above. 


SUPP1.EMENTARY  INFORMATION:  These 
proposed  regulations  and  a  related 
proposed  regulation  implementing  the 
salary  offset  provisions  at  5  U.S.C.  5514 
(to  be  issued  as  45  CFR  Part  607J  are 
intended  to  provide  a  regulatory 
framework  under  which  NSF  can 
effectively  utilize  the  authorities  of  31 
U.S.C.  3711.  3716.  3718  and  3720A  and 
participate  in  various  interagency 
cooperative  programs  designed  to 
improve  the  ability  of  Federal  agencies 
to  collect  debts  owing  to  them  with  due 
regard  to  appropriate  procedural 
safeguards.  31  U.S.C.  3711  and  3716 
require  agencies  to  issue  regulations. 
The  Department  of  the  Treasury  also 
requires  agencies  to  issue  a  regulation  in 
order  to  utilize  the  Federal  Tax  Refund 
Offset  Program  established  pursuant  to 
31  U.S.C.  3720A.  By  this  regulation  and 
delegations  under  related  statutes  not 
covered  by  this  regulation,  the 
implementation  of  NSF's  debt  collection 
program  and  the  exercise  of  the 
authority  granted  by  the  statutes  will  be 
delegated  by  the  Director  of  NSF  to  its 
Chief  Financial  Officer. 

Paperwork  Reduction  Act 

This  regulation  does  not  include 
provisions  for  information  collection 
that  require  review  and  approval  by  the 
Office  of  Management  and  Budget 
Under  section  3518  of  the  Paperwork 
Reduction  Act  of  1980,  44  U.S.C.  3501 
et  seq.,  and  5  CFR  part  1320. 

Regulatory  Flexibility  Act 

The  Director  of  NSF  certifies  under  5 
U.S.C.  605(b)  that  this  rule  will  not  have 
a  significant  economic  impact  on  a 
substantial  number  of  small  entities. 
NSF  data  indicates  that  a  very  small 
debt  is  owed  to  NSF.  Hence,  this 
regulation  will  have  no  "significant 
economic  impact  upon  a  substantial 
number  of  small  entities"  within  the 
meaning  of  section  3(a)  of  the 
Regulatory  Flexibility  Act.  Public  Law 
96-354.  5  U.S.C.  605(b).  Accordingly, 
no  regulatory  fiexibility  analysis  is 
required. 

Executive  Order  12291 

This  rule  is  not  a  "major  rule"  as 
defined  under  Ex«»cutive  Order  12291 
and  no  regulatory  impact  analysis  is 
required. 

List  of  Subjects  in  45  CFR  Part  608 

Administrative  offset,  Administrative 
practice  and  procedures.  Claim 
collection.  Debt  collection,  and  Tax 
refund  offset. 

Authority:  31  U.S.C.  3711.  3716.  3718  and 
3720A. 


Dated:  August  30.  1993 
Latvrence  Rudolph, 
Acting  General  Counsel. 

For  the  reasons  set  out  in  the 
preamble,  part  608  of  title  45  of  the 
Code  of  Federal  Regulations  is  proposed 
to  be  added  to  read  as  follows: 

PART  608— CLAIMS  COLLECTION 
AND  ADMINISTRATIVE  OFFSET 

Sec;. 

608.1  Purpose  and  scope. 

608.2  Collection,  Compromise,  and  use  of 
Ckjnsumer  Reporting  Agencies. 

608.3  Administrative  Offset. 

608.4  Reductions  of  Tax  Refunds. 
Authority:  31  U.S.C.  §§3711.  3716.  3718 

and  3720A. 

PART  608— CLAIMS  COLLECTION 
AND  ADMINISTRATIVE  OFFSET 

§  608.1    Purpose  and  Scope. 

(a)  This  part  sets  forth  policies  and 
procedures  for  the  collection  and 
compromise  claims  and  the 
administrative  offset  of  claims  by  the 
National  Science  Foundation  (NSF) 
pursuant  to  31  U.S.C.  3711.  3716.  3718 
and  3720A.  It  is  not  intended  to  limit  or 
govern  the  rights  of  the  NSF  or  the 
United  States  to  collect,  compromise,  or 
administratively  offset  debts  or  claims 
under  other  authority  and  procedures 
that  may  be  legally  available  to  it. 

(b)  Matters  not  addressed  in  this 
regulation  should  be  reviewed  and 
handled  in  accordance  with  applicable 
statutory  provisions  and  the  Federal 
Claims  Collection  Standards  issued 
jointly  by  the  Attorney  General  and  the 
Comptroller  General  (4  CFR  Parts  101- 
105). 

(c)  Any  action  other  than  the  issuance 
of  regulations  specifically  required  to  be 
done  by  the  head  of  the  agency  by  any 
of  the  statutes  or  regulations  referred  to 
in  subsections  (a)  and  (b)  of  this  section 
shall  be  done  on  behalf  of  NSF  by  its 
Chief  Financial  Officer  or  by  those  to 
whom  the  Chief  Financial  Officer 
delegates  authority.  This  is  not  intended 
to  prevent  the  Chief  Financial  Officer 
from  issuing  additional  internal 
procedures  and  guidance  consistent 
with  this  regulation. 

§  608.2.    Collection,  Compromise,  and  use 
of  Consumer  Reporting  Agencies. 

(a)  Subject  to  the  specific  limitations 
and  procedures  of  31  U.S.C.  3711  and  in 
accordance  with  the  applicable 
provisions  of  the  Federal  Claims 
Collection  Standards.  NSF,  acting 
through  its  Chief  Financial  Officer  or 
those  to  whom  he  or  she  delegates 
authority  or  assigns  responsibiliti'^s. 
shall  try  to  collect  claims  of  the  United 
States  Government  for  money  or 
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property  arising  out  of  the  activities  of 
NSF  or  that  are  referred  to  NSF  and  may 
compromise  or  suspend  or  end 
collection  action  of  certain  claims.  In 
making  demands  for  payment,  NSF  will 
follow  the  guidance  set  forth  at  4  CFR 
102.2.  In  appropriate  cases,  as 
authorized  by  and  subject  to  31  U.S.C. 
3718  and  4  CFR  102.6,  NSF  may 
contract  for  collection  services.  Before 
compromising  or  suspending  or  ending 
the  collection  of  a  claim  in  excess  of 
$5,000,  the  matter  shall  be  referred  to 
the  NSF  Office  of  General  Counsel  for 
legal  review. 

(b)  When  tr>ing  to  collect  a  claim  of 
the  Government  (except  for  claims 
under  the  Internal  Revenue  Code  of 
1986.  26  U.S.C.  1  et  seq.).  NSF  may 
disclose  to  a  consumer  reporting  agency 
information  from  a  system  of  records 
that  an  individual  is  responsible  for  a 
claim  if  (i)  a  notice  published  pursuant 
to  5  U.S.C.  552a(3)(4)  indicates  that 
information  in  the  system  of  records 
may  be  disclosed  to  a  consumer 
reporting  agency  that  an  individual  is 
responsible  for  a  claim  and  (ii)  if  the 
Chief  Financial  Officer  of  NSF  decides 
that  the  claim  is  valid  and  overdue. 
Such  disclosures  to  a  consumer 
reporting  agency  will  be  done  only 
under  the  conditions  and  procedures 
specified  in  31  U.S.C.  3711(0  and  in  the 
Federal  Claims  Collections  Standards. 
Specifically,  before  NSF  provides  the 
information.jo  the  consumer  reporting 
agency,  the  individual  will  be  given  the 
notice  required  by  31  U.S.C. 
3711(f)(1)(C);  and  in  accordance  with  4 
CFR  102.5(c),  the  right  of  administrative 
review  to  be  provided  to  the  individual 
shall  be  consistent  with  the  provisions 
of  4  CFR  102.3(c).  If  NSF  does  not  have 
a  current  address  for  theindividual  in  its 
files,  it  will  take  reasonable  action  to 
locate  the  individual,  but  if 
unsuccessful  will  mail  the  notice  to  the 
individual's  last  known  address.  NSF 
will  disclose  information  only  to  a 
consumer  reporting  agency  that  gives 
satisfactory  assurances  that  it  is 
complying  with  all  laws  of  the  United 
States  relating  to  providing  consumer 
credit  information.  The  information 
provided  by  NSF  shall  be  limited  to  the 
type  of  information  described  in  31 
U.S.C.  3711(f)(1)(F).  Moreover,  NSF  will 
not  provide  such  information  nnti|  i» 
has  established  internal  procedures  to 
disclose  promptly  to  a  consumer 
reporting  agency  to  which  disclosure  is 
made  of  any  substantial  changes  in  the 
condition  or  amount  of  the  claim  and  to 
verify  or  correct  promptly  information 
about  the  claim  on  request  of  a 
consumer  reporting  agency  for 
verification  of  information  disclosed. 


(c)  If  in  response  to  the  lotice  referred 
to  in  (b)  of  this  section,  th  j  individual 
repays  or  agrees  in  writing  with  NSF  to 
a  repayment  plan,  the  information  will 
not  be  disclosed  to  a  consumer  reporting 
agency.  If  in  response  to  t  le  notice 
referred  to  in  (b)  of  this  section  the 
individual  requests  a  revi3w  or 
reconsideration  of  the  claim, 
information  shall  not  be  disclosed  to  the 
consumer  reporting  agency  until  such  a 
review  is  provided. 

(d)  The  review  referred  to  in  (c)  of  this 
section  shall  be  based  oniy  on  the 
written  documentation  ir.  the  file, 
including  any  additional  written 
information  provided  by  the  individual 
in  response  to  the  notice  referred  to  in 
(b)  of  this  section.  A  written  summary 
briefiy  describing  the  nature  of  the 
review  performed  and  the  conclusion 
reached  shall  be  made.  The  written 
summar>'  and  conclusion  shall  be 
referred  to  the  NSF  Office  of  General 
Counsel  for  legal  review.  After  legal 
review,  a  copy  of  the  written  summary 
shall  be  sent  to  the  individual. 

§608.3    Administrative  Orset 

(a)  If  NSF  is  unable  to  collect  a  claim 
from  a  person  after  trying  to  do  so  in 
accordance  with  §608.2.  NSF  may 
collect  the  claim  by  administrative 
offset  subject  to  the  procedures  and 
limitations  of  31  U.S.C.  3716  and  the 
applicable  provisions  of  the  Federal 
Claims  Collection  Standards. 
Determinations  to  pursue  administrative 
offset  shall  be  made  on  r  case-by-case 
basis  taking  into  accoun  the 
considerations  specified  at  31  U.S.C. 
3716(b)  and  4  CFR  102.;(a).  Before 
employing^administ^ati^  e  offset,  NSF 
will  comply  with  the  notice,  hearing, 
review,  or  other  procedi  ral 
requirements  of  31  U.S.C.  3716(a)  and  4 
CFR  102.3  (b)  and  (c).  Furthermore, 
before  an  administrative  offset  is  taken 
by  NSF  pursuant  to  the  authority  of  this 
part  608,  the  matter  shall  be  referred  to 
the  Office  of  General  Counsel  for  legal 
review  to  ensure  that  the  required 
procedures  have  been  followed. 

(b)  When  another  agency  requests 
NSF  to  administratively  offset  a  claim 
owing  to  that  agency,  NSF  will  normally 
comply  with  such  request  if  the 
requesting  agency  has  provided  the 
certification  required  by  4  CFR  102.3(0 
and  offset  would  not  be  contrary  to  law. 
Before  imposing  administrative  offsets 
at  the  request  of  another  agency  under 
this  part  608,  the  matter  shall  be 
referred  to  the  NSF  Office  of  General 
Counsel  for  legal  review. 

(c)(1)  In  appropriate  cases,  NSF  may 
request  another  agency  !o 
administratively  set  off  a  claim  owed  to 
NSF.  Before  making  the  certification  to 


the  other  agency  required  by  4  CFR 
102.3(0.  the  matter  shall  be  referred  to 
the  NSF  Offi(»  of  General  Counsel  for 
legal  review. 

(2)  Unless  otherwise  prohibited  by 
law,  NSF  may  request  that  monies  that 
are  due  and  payable  to  a  debtor  from  the 
Civil  Service  Retirement  and  Disability 
Fund,  the  Foreign  Service  Retirement 
Fund  or  any  other  Federal  retirement 
fund  be  administratively  offset  in 
reasonable  amounts  in  order  to  collect 
in  one  full  payment  or  a  minimal 
number  of  payments  debts  owed  the 
United  States  by  the  debtor.  Such 
requests  shall  be  made  to  the 
appropriate  officials  of  the  respective 
fund  servicing  agency  in  accordance 
with  such  regulations  as  may  be 
prescxibed  by  that  agency.  The  requests 
for  admini.strative  offset  will  certify  in 
writing  ihatli)  the  debtor  owes  the 
United  States  a  debt  and  the  amount  of 
the  debt:  (ii)  NSF  has  complied  with 
applicable  regulations  and  procedures; 
and  (iii)  NSF  has  followed  the 
requirements  of  the  Federal  Claims 
Collection  Standards  as  made  applicable 
by  this  section.  Once  NSF  decides  to 
request  offset  from  a  Federal  retirement 
fund,  it  will  make  the  request  as  soon 
as  practical  after  completion  of  the 
applicable  procedures  in  order  that  the 
fund  servicing  agency  may  identify  and 
flag  the  debtor's  account  in  anticipation 
of  the  time  when  the  debtor  requests  or 
becomes  eligible  to  receive  payments 
from  the  fund  and  to  ensure  that  offset 
will  be  initiated  prior  to  the  expiration 
of  the  statute  of  limitations. 

(3)  If  NSF  collects  part  or  all  of  the 
debt  by  other  means  before  deductions 
are  made  or  completed  pursuant  to  this 
subsection  (c)  of  this  section,  NSF  shall 
act  promptly  to  modify'  or  terminate  its 
reauest  for  offset. 

(4)  This  subsection  does  not  require  or 
authorize  the  fund  servicing  agency  to 
review  the  merits  of  (i)  NSF's 
determination  with  respect  to  the 
amount  and  validity  of  the  debt,  (ii) 
NSF's  determination  as  to  waiver  under 
an  applicable  statute,  or  (iii)  NSF's 
determination  to  provide  or  not  provide 
an  oral  hearing. 

(d)  No  collection  by  administrative 
offset  shall  be  made  on  any  debt  that  has 
been  outstanding  for  more  than  ten 
years  unless  facts  material  to  the 
Goverrunent's  right  to  collect  the  debt 
were  not  known,  and  reasonably  could 
not  have  been  known,  by  the  ofHcial  or 
officials  responsible  for  discovering  the 
debt. 

(e)  Administrative  offset  under  this 
section  will  not  be  initiated  against: 

(1)  A  debt  in  which  administrative 
offset  of  the  type  of  debt  involved  is 
explicitly  provided  for  or  prohibited  by 
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statutes  other  than  31  U.S.C.  3716, 
including  debts  subject  to  the  Salary 
offset  procedures  at  45  CFR  part  607; 

(2)  Debts  owed  by  other  agencies  of 
the  United  States  or  by  any  State  or 
local  Covemmcnt:  or 

(3)  Debts  arising  under  the  Internal 
Revenue  Code  of  1954:  the  Social 
Set:urity  Act:  or  the  tariff  laws  of  the 
United  States. 

§  608.4    Reductions  of  Tax  Refunds. 

(a)  In  accordance  with  regulations  and 
guidance  issued  by  the  Secretary  of  the 
Treasury  at  26  CFR  301.6402  et  seq.  and 
the  requirements  of  31  U.S.C.  3720A. 
NSF  will  participate  in  the  Federal  Ta.x 
Refund  Offset  Program  for  offset  against 
income  tax  refunds  of  persons  owing 
past  due  legally  enforceable  debts  to 
NSF. 

(b)  For  purposes  of  this  section,  a 
pa.st-due  legally  enforceable  debt 
rt'ferable  to  the  IRS  is  a  debt  which  is 
owg^  to  the  United  States  and: 

(1)  Except  in  the  case  of  a  judgment 
debt,  has  been  delinquent  for  at  least 
three  months  but  has  not  been 
delinquent  for  more  than  ten  years  at 
the  time  the  offset  is  made; 

(2)  Cannot  be  currently  collected 
pursuant  to  the  salary  offset  provisions 
ofS  U.S.C.  5514(a)(1): 

(3)  Is  ineligible  for  administrative 
offset  under  31  U.S.C.  3716(a)  by  reason 
of  31  U.S.C.  3716(c)(2)  or  cannot  be 
collected  by  administrative  offset  under 
31  U.S.C.  3716(a)  by  NSF  against 
amounts  payable  to  or  on  behalf  of  the 
debtor  by  or  on  behalf  of  NSF; 

(4)  With  respect  to  which  NSF  has 
notiHed  or  has  made  a  reasonable 
attempt  to  notify  the  taxpayer  that  the 
debt  is  past-due  and.  unless  repaid 
within  60  days  thereafter,  the  debt  will 
be  referred  to  the  IRS  for  offset  against 
any  overpayment  of  tax: 

(5)  With  respect  to  which  NSF  has 
given  the  taxpayer  at  least  60  days  from 
the  date  of  notification  to  present 
evidence  that  all  or  part  of  the  debt  is 
not  past-due  or  legally  enforceable,  has 
considered  the  evidence  presented  by 
such  taxpayer,  and  has  determined  that 
an  amount  of  such  debt  is  past-due  and 
legally  enforceable: 

(6)  Has  been  disclosed  by  NSF  to  a 
consumer  reporting  agency  as 
authorized  by  31  U.S.C.  3711(f).  unless 
a  consumer  reporting  agency  would  be 
prohibited  from  using  such  information 
by  15  U.S.C.  1681c.  or  unless  the 
amount  of  the  debt  does  not  exceed 
$100.00: 

(7)  Is  at  least  $25.00; 

(8)  All  other  requirements  of  31  U.S.C. 
3720A  and  the  Internal  Revenue  Service 
regulations  at  26  CFR  301.6402-6  et  seq. 


relating  to  the  eligibility  of  a  debt  for  tax 
return  offset  have  been  satisfied. 

(c)  NSF  will  make  a  request  for 
reduction  of  an  IRS  tax  refund  only  after 
the  NSF  determines  that  an  amount  is 
owed  land  past-due  and  provides  the 
debtor  with  60  days  written  notice. 
NSF"s  notice  of  intention  to  collect  by 
IRS  tax  refund  offset  (Notice  of  Intent) 
will  state: 

(1)  The  amount  of  the  debt; 

(2)  That  unless  the  debt  is  repaid 
within  60  days  from  the  date  of  the 
NSFs  Notice  of  Intent,  NSF  intends  to 
collect  the  debt  by  requesting  the  IRS  to 
reduce  any  amounts  payable  to  the 
debtor  as  refunds  of  Federal  taxes  paid 
by  an  amount  equal  to  the  amount  of  the 
debt  and  all  accumulated  interest  and 
other  charges; 

(3)  That  the  debtor  has  a  right  to 
present  evidence  that  all  or  part  of  the 
debt  is  not  past-due  or  legally 
enforceable:  and 

(4)  A  mailing  address  for  forwarding 
any  written  correspondence  and  a 
contact  name  and  phone  number  for  any 
questions. 

(d)  A  debtor  who  receives  a  Notice  of 
Intent  has  the  right  to  present  evidence 
that  all  or  part  of  the  debt  is  not  past- 
due  or  not  legally  enforceable.  To 
exercise  this  right,  the  debtor  must: 

(1)  Send  a  written  request  for  a  review 
of  the  evidence  to  the  address  provided 
in  the  notice. 

(2)  State  in  the  request  the  amount 
disputed  and  the  reasons  why  the 
debtor  believes  that  the  debt  is  not  past- 
due  or  is  not  legally  enforceable. 

(3)  Include  with  the  request  any 
documents  which  the  debtor  wishes  to 
be  considered  or  state  that  additional 
information  will  be  submitted  within 
the  remainder  of  the  60-day  period. 

(e)  The  failure  of  a  debtor  to  respond 
as  provided  in  subsection  (d)  of  this 
section  will  result  in  an  automatic 
referral  of  the  debt  to  the  IRS  without 
further  action  by  NSF.  If  the  debtor 
responds.  NSF  will  consider  all 
available  evidence  related  to  the  debt 
and  issue  a  written  determination, 
including  supporting  rationale,  whether 
its  prior  determination  that  the  debt  it 
past-due  and  legally  enforceable  is 
sustained,  amended,  or  canceled.  Before 
this  determination  is  made  the  matter 
shall  be  referred  to  the  NSF  Office  of 
General  Counsel  for  legal  review.  NSF 
will  give  prompt  notification  of  this 
determination  to  the  debtor. 
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ACTION 

45  CFR  Parts  1207  and  1208 

Senior  CompanionyPoster  Grandparent 
Income  EligikMlity 

AGEflCY:  ACTION. 
ACTION:  Proposed  rule. 

summary:  ACTION  is  proposing  to 
revise  the  process  for  determining 
income  eligibility  for  Foster 
Grandparent  and  Senior  Companion 
volunteers.  The  proposed  rule  will 
revise  the  Foster  Grandparent  Program's 
(FGP)  and  the  Senior  Companion 
Program's  (SCP)  income  eligibility 
guidelines  so  as  to  make  them  more 
inclusive.  This  action  will  make  the 
Programs  more  responsive  to  local 
economic  conditions,  to  the  special 
economic  conditions  affecting  the 
elderly,  and  to  the  particular  needs  of 
individuals  at  100  percent  of  poverty  or 
below.  The  effect  of  this  rule  change 
will  be  to  meet  more  fully  the  Programs' 
goals  of  targeting  low-income  seniors 
and  taking  into  account  circumstances 
appropriate  to  local  situations. 
DATES:  Comments  must  be  received  no 
later  than  October  18. 1994. 
ADDRESSES:  All  comments  concerning 
these  proposed  regulations  should  be 
addressed  to  Thomas  E.  Endres.  Acting 
Assistant  Director,  Older  American 
Volunteer  Programs.  ACTION.  1100 
Vermont  Avenue,  NW..  Washington.  DC 
20525. 

FOR  FURTHER  INFORMATtON  CONTACT: 
Thomas  E.  Endres.  202-606-4855. 

SUPPt.EMENTARY  INFORMATION: 

I.  Background 

These  ACTION  programs  are 
authorized  pursuant  to  sections  211  and 
213  of  the  Domestic  Volunteer  Service 
Act  of  1973,  as  amended.  Public  Law 
93-113,  87  Stat.  194. 

ACTION  regulations  governing  Senior 
Companion  income  eligibility,  45  CFR 
1207.3-5  (a)(3)  and  (4),  Foster 
Grandparent  income  eligibility,  45  CFR 
1208.3-5  (a)(3)  and  (4)  provide: 

(3)  To  be  enrolled,  a  Foster  Grandparent/ 
Senior  Companion  cannot  have  an  annual 
income  from  all  sources  exceeding  the 
ACTION  income  eligibility  guideline  for  the 
state  in  which  he  or  she  resides.  The 
ACTION  income  eligibility  guideline  for  each 
state  is  the  higher  amount  of  either:  (i)  125% 
of  the  poverty  line  as  set  forth  in  section  625 
of  the  Economic  Opportunity  Act  of  1964  as 
amended  by  Pub.  L  92-424  (42  U.S.C 
2971d).  or  (ii)  100%  of  the  poverty  line  plus 
the  amount  the  state  supplements  the  Federal 
Supplemental  Security  Income  (SSI).  In  cases 
where  a  Foster  Grandparent/Senior 
Companion  is  a  member  of  a  hou.sehold  in 
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which  other  persou  share  common 
expenses,  his  or  her  income  eligibility  is 
determined  by  the  combined  income  of 
members  of  the  household. 

(4)  Once  enrolled,  a  Foster  Grandparent/ 
Senior  Companion  shall  remain  eligit>le  to 
serve  and  to  receive  a  stipend  as  long  as  his 
or  her  income  does  not  exceed  the  prescribed 
ACTION  income  guideline  by  20%.  Income 
eligibility  shall  be  reviewed  annually  by  the 
sponsor. 

n.  Problems  Under  the  Current  Rule 

Under  the  current  rule,  those  states 
which  provide  SSI  supplementations  in 
excess  of  125  percent  of  Health  and 
Human  Services  (HHS)  Poverty  Income 
Guidelines  receive  special 
consideration.  This  assures  eligibility 
for  potential  participants  living  in  states 
with  generous  SSI  supplements.  It  does 
not,  however,  accoimt  for  cost  of  living 
differences  between  states. 

Further,  the  current  rule  does  not  take 
into  account  cost  of  living  differences 
within  states. 

The  current  rule  results  in  a  large 
differential  in  income  eligibility  in  a  few 
states.  Based  on  ACTION'S  current 
guidelines,  for  a  household  of  four: 

Initial  eligibility  to  enroll  ranges  from  125 
to  160  percent  of  poverty. 

During  the  second  and  following  years  of 
service,  volunteers  are  allowed  to  have 
incomes  up  to  20  percent  above  the 
applicable  income  guideline.  For  those 
volunteers,  eligibility  ranges  from  145  to  180 
percent  of  poverty. 

Five  states — Alaska,  California,  Colorado, 
Connecticut,  and  Massachusetts  have  income 
eligibility  guidelines  greater  than  125  percent 
of  poverty,  because  of  their  level  of  SSI 
supplementation.  However,  there  is  no 
correlation  between  these  states  and  poverty 
or  cost-of-living  data. 

The  current  rule  excludes  horn  the 
Programs  some  seniors  who  may  meet 
the  low-income  eligibility  requirement. 
Examples  are: 

Seniors  who  live  with  roommates  to  afford 
living  expenses  may  not  be  eligible  when 
their  roommates'  income  is  counted. 

Seniors  who  support  adult  children  and  do 
not  have  access  to  the  children's  income  may 
not  be  eligible  when  the  children's  income  is 
counted. 

Seniors  who  have  high  out-of-pocket 
medical  expenses  may  not  l>e  eligible  even 
when  their  income,  after  medical  costs,  may 
be  no  mora  than  that  of  a  volunteer  whose 
medical  expenses  are  fully  covered  by 
Medicaid. 

The  Domestic  Volunteer  Service  Act 
requires  that  individuals  whose  income 
is  not  more  than  100  percent  of  the 
poverty  level  be  given  special 
consideration  for  program  participation. 
However,  the  current  rule  does  not 
provide  for  any  special  consideration  of 
individuals  whose  income  is  at  or  below 
100  percent  of  the  poverty  level. 


III.  PropoMd  Resolution  of  Problems 
Under  Current  Regulations 

There  are  three  areas  which  the 
proposed  rule  seeks  to  amend,  so  as  to 
ameliorate  the  problems  addressed  in 
section  II.  These  relate  to  the  definition 
of  "household,"  inclusion  of  an 
allowable  medical  expense  deduction, 
and  an  alternative  to  the  current 
approach  for  accounting  for  cost  of 
living  differentials. 

For  each  of  these  areas,  various 
approaches  were  considered,  as 
appropriate  to  each  particular  concern. 
Accordingly,  in  Paragraph  A,  a  variety 
of  alternatives  are  considered  in  the 
context  of  their  respective  strengths  and 
weaknesses:  in  Paragra^  h  B,  strengths 
and  weaknesses  are  considered  in  the 
context  of  a  single  option,  and  in 
Paragraph  C,  different  a  tematives  are 
presented.  A  summary  (if  these 
considerations  is  set  for  h  below. 

A.  Alternatives  to  the  current  rule's 
definition  of  "household": 

1.  Count  only  the  senior's  income. 

Strengths  i 

•  Excludes  the  incon'e  of  related  and 
unrelated  people  who  live  with  the 
senior  but  do  not  contii  }ute  to  the 
senior's  support. 

Weaknesses 

•  Excludes  the  income  of  a  spouse 
who  lives  with  the  senior. 

•  Excludes  the  income  of  other 
relatives  who  live  with  and  provide 
support  for  the  senior. 

2.  Count  the  senior  ard  the  spouse's 
income  when  the  spous )  lives  with  the 
senior. 

Strengths     ' 

•  Excludes  the  income  of  related  and 
unrelated  people  who  live  with  the 
senior  but  do  not  contribute  to  the 
senior's  support. 

•  Includes  the  incomi  I  of  a  spouse 
who  lives  with  the  senior. 

Weaknesses 

•  Excludes  the  income  of  relatives 
who  Uve  with  and  provide  support  for 
the  senior. 

3.  Count  the  income  cf  all  related 
people  who  live  with  and  provide 
support  for  the  senior. 

Strengths 

•  Excludes  the  income  of  related  and 
unrelated  people  who  li  /e  with  the 
senior  but  do  not  contribute  to  the 
senior's  support. 

•  Includes  the  income  of  a  spouse 
and  all  other  related  pec  pie  who  live 
with  and  provide  suppo.'t  for  the  senior. 


Weaknesses 

•  Counts  the  total  income  of  relatives 
who  provide  support  regardless  of  the 
amount  of  the  support. 

•  Regulations  would  need  to  deBne 
both  "family"  and  "support,"  and 
would  be  complex  and  subject  to 
interpretation. 

•  Administration  would  be  difficult 
for  projects. 

4.  Count  the  senior's  and  the  spouse's 
income  when  the  spouse  lives  with  the 
senior.  Count  the  money  and  the  value 
of  in-kind  support  relatives  provide  to 
the  senior  or  spouse  as  income. 

Strengths 

•  Includes  the  spouse's  income  with 
the  spouse  lives  with  the  senior. 

•  Excludes  the  income  of  other 
related  and  unrelated  people  who  live 
with  the  senior. 

•  Counts  the  actual  benefits  provided 
to  the  senior  by  relatives  as  income. 

IVeo/cnesses 

•  Regulations  would  be  complex  and 
subject  to  interpretation.  Regulations 
would  need  to  define  "in-kind  support" 
and  place  a  value  on  that  support. 

•  Administration  would  be  difficult 
for  projects. 

5.  Count  the  senior's  and  the  spouse's 
income.  Permit  project  directors  to 
define  and  count  the  value  of  in-kind- 
support  relatives  provide  to  the  senior 
or  to  the  spouse  as  income. 

Strengths 

•  Includes  the  spouse's  income  when 
the  spouse  lives  with  the  senior. 

•  Excludes  the  income  of  other 
related  and  unrelated  people  who  live 
with  the  senior. 

•  Permits  project  directors  the 
discretion  to  count  the  actual  benefits 
provided  to  the  senior  by  relatives  as 
income,  when  appropriate. 

Weaknesses 

•  Permits  variation  in  the  way  income 
is  determined  between  projects  when 
in-kind  income  is  counted. 

B.  Inclusion  of  a  medical  expense 
deduction  up  to  a  specified  cap: 

Strengths 

•  Permits  projects  to  enroll  volunteers 
who  would  meet  the  income  guidelines 
if  out-of-pocket  medical  expenses  were 
deducted  from  income. 

•  Capping  the  deduction  maintains 
the  Programs'  low-income  focus. 

•  Permits  implementation  of  the 
deduction  in  such  a  way  as  to  minimize 
the  administrative  burden  on  projects. 
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Weaknesses 

•  Increases  the  pool  of  eligible  seniors 
without  a  corresponding  increase  in 
available  volunteer  slots. 

C.  Alternatives  to  the  current 
approach  to  accounting  for  cost  of  living 
differences: 

1.  VISTA  Subsistence  Rates  Alternatives 

VISTA  provides  different  subsistence 
rates  across  the  country  to  take  account 
of  cost  of  living  differences.  These  are 
based  on  a  matrix  of  various  economic 
indicator^.  The  alternatives  considered 
in  using  these  different  rates  in 
determining  alternatives  for  FGP/SCP 
were: 

a.  10  percent  cost-of-living  differential 
in  those  counties  with  the  highest 
subsistence  rate  under  the  VISTA 
program. 

b.  10  percent  cost-of-living  differential 
in  those  counties  with  the  two  highest 
subsistence  rates  under  the  VISTA 
program. 

c.  Poverty  ceiling  for  FGP/SCP 
counties  based  directly  on  VISTA 
subsistence  payments  by  location: 


VISTA 

95% 
100% 
110% 
115% 


FGP/SCP 

115% 
105% 
130% 
135% 


2.  Department  of  Labor  Lower  Level 
Standard  Income  Levels 

Alternatives 

The  Department  of  Labor  publishes 
different  lower  level  standard  income 
levels  (LLSIL)  by  region  (metropolitan 
and  nonmetropolitan),  as  well  as  for  25 
metropolitan  statistical  areas,  to 
function  as  eligibility  data  for 
participation  under  the  Job  Training 
Partnership  Act. 

LLSIL  data  were  used  to  examine  the 
following  alternative  income  eligibility 
guidelines  for  FGP/SCP: 

a.  10  percent  cost-of-living  differential 
if  70  percent  of  LLSIL  exceeds  125 
percent  of  poverty. 

b.  Greater  of  125  percent  of  poverty  or 
70  percent  of  LLSIL. 

c  Eligibility  is  80  percent  of  LLSIL. 

3.  Housing  and  Urban  Development 
Alternatives 

HUD  publishes  income  data  for  341 
metropolitan  areas  and  for  2.415  non- 
metropolitan  counties  based  on  the 
prior  decennial  Census  updated 
annually.  HUD's  very  low-income 
guidelines  were  used  to  examine  the 
following  alternatives  for  FGP/SCP: 

a.  10  percent  cost-of-living  differential 
if  HUD  limit  exceeds  150  percent  of 
poverty. 


b.  10  percent  cost-of-living  differential 
if  HUD  limit  exceed  125  percent  of 
poverty. 

c.  The  greater  of  125  percent  t)f 
poverty  or  HUD  limit. 

IV.  Participation  in  Proposed  Rule 
Making 

The  Director  of  ACTION  appointed  an 
Older  American  Volunteer  Ptogram 
Income  Eligibility  Task  Force  to 
examine  the  income  eligibility  criteria 
for  volunteer  participation  in  the  Foster 
Grandparent  and  Senior  Companion 
Programs.  As  regards  the  issue  of 
participation  in  rule  making,  the  Task 
Force  membership  was  composed  of 
representatives  from  ACTION 
Headquarters  and  field  offices  as  well  as 
FGP  and  SCP  project  directors.  The  Task 
Force  surveyed  all  ACTION  Regional 
and  State  Office  program  directors  as 
well  as  all  Foster  Grandparent  and 
Senior  Companion  project  directors. 

V.  Anticipated  Impact  of  the  Proposed 
Rule 

The  Foster  Grandparent  and  Senior 
Companion  Programs  will  continue  to 
target  low-income  seniors.  By 
eliminating  the  household  definition 
and  instituting  a  medical  expense 
deduction,  the  proposed  rule  will 
emphasize  the  Programs'  low-income 
focus  as  it  will  provide  opportunities  to 
low-income  seniors  who  may  have  been 
excluded  from  the  Programs  including: 

Low-income  seniors  who  live  with,  but 
receive  no  support  from,  relatives. 

Low-income  seniors  who  live  with 
roommates  to  save  money. 

Seniors  who  live  on  low-incomes  after 
paying  out-of-pocket  medical  expenses. 

The  proposed  adjustment  to  the 
annual  income  guidelines  will: 

Maintain  the  Programs'  focus  on  low- 
income  seniors. 

End  the  inequity  whereby  a  few  States,  as 
a  result  of  their  SSI  supplementations,  are 
able  to  increase  the  eligible  volunteer  pool 
and  thereby  fail  to  target  low-income  seniors. 

Provide  a  more  equitable  system  that,  to 
the  extent  possible,  accounts  for  real 
differences  in  costs  of  living  within  and 
between  states,  as  required. 

Provide  a  system  that  is  simple  and  easy 
to  administer.  FGP/SCP  would  obtain  the 
most  current  VISTA  subsistence  rates  and 
apply  them  routinely. 

The  changes  will  not  increase  the  burden 
on  project  administration. 

VI,  List  of  Subjects  in  45  CFR  Parts 
1207  and  1208 

Aged.  Grant  programs-social 
programs.  Reporting  and  recordkeeping 
requirements.  Volunteers. 


VII.  Proposed  Rule — Senior  Companion 
Program 

For  the  reasons  set  forth  in  the 
preamble.  45  CFR  part  1207  is  proposed 
to  be  amended  as  follows. 

PART  1207— SENIOR  COMPANION 
PROGRAM 

1.  The  authority  citation  for  part  1207 
continues  to  read  as  follows: 

Authority:  Sec.  211(d),  (e):  212,  213.  221. 
222.  223,  402(14)  and  420  of  Pub.  L.  93-113, 
87  Stat.  402,403,  404,  407  and  414,  sec.  213 
of  Pub.  L.  97-35,  97  Stet.  487.  42  U.S.C. 
5011(b),  (d)  and  (e);  5012,  5022,  5023, 
5042(14).  5060  and  5013. 

2.  Section  1207.1-2  is  amended  by 
removing  the  definition  of  Household. 
and  by  adding  the  following  definitions 
in  alphabetical  order. 

$1207.1-2    Dennltions. 


Allowable  medical  expenses  are 
annual  out-of-pocket  expenses  for 
health  insurance  premiums,  health  care 
services  and  medications  provided  to 
the  applicant,  enrollee.  or  spouse  and 
were  not  and  will  not  be  paid  for  by 
Medicare,  Medicaid,  other  insurance,  or 
by  any  other  third  party  and,  shall  not 
exceed  15  percent  of  the  applicable 
ACTION  income  guideline.  Annual 
income  is  counted  for  the  past  12 
months  and  includes:  The  applicant  or 
enrollee's  income  and,  the  applicant  or 
enroUee's  spouse's  income,  if  the  spouse 
lives  in  the  same  residence.  Project 
directors  may  count  the  value  of  shelter, 
food,  and  clothing,  if  provided  at  no 
cost  by  persons  related  to  the  applicant, 
enrollee.  or  spouse. 
*        •        •        •        • 

3.  Section  1207.3-1  is  amended  by 
adding  a  paragraph  (v)  reading  as 
follows: 

§  1207.3-1    Sponsor  responsibility. 

(v)  Assure  that  individuals  whose 
income  is  at  or  below  100  percentum  of 
the  poverty  level  receive  special 
consideration  for  participation  in  the 
Program. 

4.  Section  1207.3-5  is  amended  by 
revising  paragraphs  (a)(3),  {a)(4),  and 
(c)(5)  to  read  as  follows: 

$  1 207.3-6    Senior  companions. 

(a)*  *  • 

(3)  To  be  enrolled,  a  Senior 
Companion  cannot  have  an  annual 
income  from  all  sources,  after  deducting 
allowable  medical  expenses,  exceeding 
the  ACTION  income  eligibility 
guideline  for  the  state  in  which  he  or 
she  resides.  The  ACTION  income 
eligibility  guideline  for  each  state  is  125 
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percent  of  the  poverty  line  as  set  forth 
in  section  625  of  the  Economic 
Opportunity  Act  of  1964,  as  amended  by 
Pub.  L.  92-424  (42  U.S.C.  2971(d)). 
except  (i)  in  those  primary  metropolitan 
statistical  areas  (PMSA),  metropolitan 
statistical  areas  (MSA)  and 
nonmetropolitan  counties  identified  by 
the  Director  as  being  higher  in  cost  of 
living,  as  determined  by  application  of 
the  VISTA  subsistence  rates,  whereby 
the  guideline  shall  be  10  percent  above 
that  amount;  and  (ii)  in  Alaska,  whereby 
the  guideline  may  be  waived  by  the 
ACTION  State  Director  for  individual 
locations  if  a  project  demonstrates  that 
low-income  individuals,  in  that 
location,  are  participating  in  the  project. 
No  Senior  Companion  currently 
participating  in  the  Program,  shall 
become  ineligible  as  a  result  of  this 
change  in  guidelines. 

(4)  Once  enrolled,  a  Senior 
Companion  shall  remain  eligible  to 
serve  and  to  receive  a  stipend  as  long  as 
his  or  her  annual  income,  after 
deducting  allowable  medical  expenses, 
does  not  exceed  the  prescribed  ACTION 
income  eligibility  guideline  by  20 
percent.  Income  eligibility  shall  be 
reviewed  annually  by  the  sponsor. 

•        *        •        •        • 

(c)  •   •   * 

(5)  Stipends.  A  Senior  Companion 
\   will  receive  a  stipend  in  an  amount 

determined  by  ACTION  and  payable  in 
regular  installments.  The  minimum 
amount  of  the  stipend  is  set  by  law  and 
may  be  adjusted  by  the  Director  from 
time  to  time.  When  both  the  eligible 
husband  and  wife  serve  as  a  Foster 
Grandparent  or  Senior  Companion,  only 
one  spouse  shall  be  entitled  to  receive 
a  stipend.  Both  spouses  in  such  cases 
shall  be  entitled  to  other  direct  benefits. 
Only  in  cases  where  enrolled  Foster 
Grandparents  or  Senior  Companions 
marry,  may  each  continue  to  receive  a 
stipend. 


VIII.  Proposed  Rule — Foster 
Grandparent  Program 

PART  1208— FOSTER  GRANDPARENT 
PROGRAM 

5.  The  authority  citation  for  part  1208 
continues  to  read  as  follows: 

Authority:  Sees.  211(a),  212,  222,  223, 
402(14)  and  420  of  Pub.  L  93-113,  87  Stat. 
402,  403.  404,  407  and  414,  42  U.S.C.  5011 
(a)  and  (f).  5012,  5021,  5022.  5023.  5042(14). 
and  5060. 

6.  Section  1208.1-2  is  amended  by 
removing  the  definition  of  Household 
and  by  adding  the  following  definitions 
in  alphabetical  order 


§1208.1-2    Definitions. 


Allowable  medical  expenses  are 
annual  out-of-pocket  expenses  for 
health  insurance  premiums,  health  care 
services  and  medications  provided  to 
the  applicant,  enrollee,  or  spouse  and 
were  not  and  will  not  be  p  aid  for  by 
Medicare,  Medicaid,  othe~  insurance,  or 
other  third  party  and,  sha  1  not  exceed 
15  percent  of  the  applicable  ACTION 
income  guideline. 

Annual  income  is  coun'ed  for  the  past 
12  months  and  includes:  "he  applicant 
or  enrollee's  income  and,  the  applicant 
or  enrollee's  spouse's  incc  me,  if  the 
spouse  lives  in  the  same  r3sidence. 
Project  directors  may  cou  it  the  value  of 
shelter,  food,  and  clothinj ,  if  provided 
at  no  cost  by  persons  related  to  the 
applicant,  enrollee,  or  spcuse. 
***** 

7.  Section  1208.3-1  is  amended  by 
adding  a  paragraph  (v)  reading  as 
follows: 

§  1208.3-1    Sponsor  respoi  sibillty. 

(v)  Assure  that  individi  als  whose 
income  is  at  or  below  100  percentum  of 
the  poverty  level  receive  :  pecial 
consideration  for  participition  in  the 
program. 

8.  Section  1208.3-5  is  amended  by 
revising  paragraphs  (a)(3)  (a)(4),  and 
(c)(5)  to  read  as  follows: 

§  1 208.3-6    Foster  grandpa  -ents. 

(a)  *  •  ' 

(3)  To  be  enrolled,  a  Fo;ter 
Grandparent  cannot  have  an  annual 
income  from  all  sources,  after  deducting 
allowable  medical  expenses,  exceeding 
the  ACTION  income  eligiDility 
guideline  for  the  state  in  vhidi  he  or 
she  resides.  The  ACTION  income 
eligibility  guideline  fore<  ch  state  is  125 
percent  of  the  poverty  lina  as  set  forth 
in  section  625  of  the  Ecor  omic 
Opportunity  Act  of  1964,  as  amended  by 
Pub.  L.  92-424  (42  U.S.C  2971(d)), 
except:  (i)  In  those  prima-y  metropolitan 
statistical  areas  (PMSA),  -netropolitan 
statistical  areas  (MSA)  and 
nonmetropolitan  counties  identified  by 
the  Director  as  being  higher  in  cost  of 
living,  as  determined  by  application  of 
the  VISTA  subsistence  rates,  whereby 
the  guideline  shall  be  10  percent  above 
that  amount:  and  (ii)  in  Alaska,  whereby 
the  guideline  may  be  waived  by  the 
ACTION  State  Director  for  individual 
location  if  a  project  demonstrates  that 
low-income  individuals  in  that  location 
are  participating  in  the  project.  No 
Foster  Grandparent  currently 
participating  in  the  Program,  shall 
become  ineligible  as  a  result  of  this 
change  in  guidelines.     , 


(4)  Once  enrolled,  a  Foster 
Grandparent  shall  remain  eligible  to 
serve  and  to  receive  a  stipend  as  long  as 
his  or  her  annual  income,  after 
deducting  allowable  medical  expenses, 
does  not  exceed  the  prescribed  ACTION 
income  eligibility  guideline  by  20 
percent.  Income  eligibility  shall  be 
reviewed  annually  by  the  sponsor. 


(c)  •  •   * 

(5)  Stipends.  A  Foster  Grandparent 
will  receive  a  stipend  in  an  amount 
determined  by  ACTION  and  payable  in 
regular  installments.  The  minimum 
amount  of  the  stipend  is  set  by  law  and 
may  be  adjusted  by  the  Director  from 
time  to  time.  When  both  the  eligible 
husband  and  wife  serve  as  a  Foster 
Grandparent  or  Senior  Companion,  only 
one  spouse  shall  be  entitled  to  receive 
a  stipend.  Both  spouses  in  such  cases 
shall  be  entitled  to  other  direct  benefits. 
Only  in  cases  where  enrolled  Foster 
Grandparents  or  Senior  Companions 
marry,  may  each  continue  to  receive  a 
stipend. 

Dated:  August  27, 1993. 
G.  Gary  Kowalczyk, 
Acting  Director. 

|FR  Doc.  93-21374  Filed  9-1-93;  8:45  ami 
BILLING  CODE  6090-2S-M 


FEDERAL  COMMUNICATIONS 
COMMISSION 

47CFRPart73 

[MM  Doct^et  No.  93-239;  RM-8313] 

Radio  Broadcasting  Services;  Quincy, 
WA 

AGENCY:  Federal  Communications 

Commission. 

ACTJON:  Proposed  rule. 

SUMMARY:  The  Commission  requests 
comments  on  a  petition  filed  by  Quincy 
Community  Radio  proposing  the 
allotment  of  Channel  240C3  at  Quincy, 
Washington,  as  its  second  local  FM 
transmission  service.  Channel  240C3 
can  be  allotted  to  Quincy  with  a  site 
restriction  of  3.5  kilometers  (2.2  miles) 
northeast.  The  coordinates  for  Channel 
240C3  at  Quincy  are  North  Latitude  47- 
15-13  and  West  Longitude  119-48-58. 
Since  Quincy  is  located  within  320 
kilometers  (200  miles)  of  the  U.S.- 
Canadian border,  concurrence  by  the 
Canadian  government  has  been 
requested. 

DATES:  Comments  must  be  filed  on  or 
before  October  18. 1993.  and  reply 
comments  on  or  before  November  2, 
1993. 
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ADDRESSES:  Federal  Communications 
Commission.  Washington.  DC  20554.  In 
addition  to  filing  comments  with  the 
FCC.  interested  parties  should  serve  the 
petitioner,  or  its  counsel  or  consultant, 
as  follows:  John  F.  Garziglia.  Esq., 
Pepper  ACorazzini.  1776  K  Street  NW.. 
suite  200.  Washington.  DC  20006 
(Counsel  for  Petitioner). 
FOR  FURTHER  INFORMATION  CONTACT: 
oharon  P.  McDonald.  Mass  Media' 
Bureau.  (202)  634-6530. 
SUPPLEMENTARY  INFORMATION:  This  is  a 
synopsis  of  the  Commission's  Notice  of 
Proposed  Rule  Making,  MM  Docket  No. 
93-239.  adopted  August  13. 1993.  and 
released  August  27, 1993.  The  full  text 
of  this  Commission  decision  is  available 
for  inspection'and  copying  during 
normal  business  hours  in  the  FCC 
Reference  Center  (Room  239).  1919  M 
Street  NW..  Washington.  DC.  The 
complete  text  of  this  decision  may  also 
be  purchased  from  the  Commission's 
copy  contractor.  International 
Transcription  Service.  Inc.,  (202)  857- 
3800.  2100  M  Street  NW..  suite  140, 
Washington.  DC  20037. 

Provisions  of  the  Regulatory 
Flexibility  Act  of  1980  do  not  apply  to 
this  proceeding. 

Members  of  the  public  should  note 
that  from  the  time  a  Notice  of  Proposed 
Rule  Making  is  issued  until  the  matter 
is  no  longer  subject  to  Commission 
consideration  or  court  review,  all  ex 
parte  contacts  are  prohibited  in 
Commission  proceedings,  such  as  this 
one,  which  involve  channel  allotments. 
See  47  CFR  1.1204(b)  for  rules 
governing  permissible  ex  parte  contacts. 

For  information  regarding  proper 
filing  procedures  for  comments,  see  47 
CFR  1.415  and  1.420. 

List  of  Subjects  in  47  CFR  Part  73 

Radio  broadcasting. 
Federal  Communications  Commission. 
Michael  C.  Ruger. 

Chief.  Allocations  Branch.  Policy  and  Rules 
Division.  Mass  Media  Bureau. 
|FR  Doc.  9^-21314  Filed  9-1-93;  8:45  am) 
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DEPARTMENT  OF  COMMERCE 

National  Oceanic  and  Atmospheric 
Administration 

5d  CFR  Part  650 

[Docket  Na  930828-3228;  1.0.  »080593A] 

RIN  0648-AC99 

Atiantic  Sea  Scallop  Fishery 

AGENCY:  National  Marine  Fisheries 
Service  (NMFS).  National  Oceanic  and 


Atmospheric  Administration  (NOAA). 

Commerce. 

ACTION:  Proposed  rule:  request  for 

comments. 

SUMMARY:  NMFS  issues  this  proposed 
rule  to  implement  the  conservation  and 
management  measures  proposed  in 
Amendment  4  to  the  Fishery 
Management  Plan  for  the  Atlantic  Sea 
Scallop  Fishery  (FMP).  This  proposed 
rule  includes:  A  moratorium  on  most 
new  entrants  into  the  scallop  fishery: 
allocations  of  days-at-sea  (DAS)  that 
vessels  may  fish  for  scallops  based  on 
three  vessel  groups  (Full-time.  Part- 
time,  and  Occasional);  a  requirement  to 
purchase  and  install  Vessel  Tracking 
Systems  (VTS)  for  Full-time  and  Part- 
time  vessels  and  a  call-in  system  for 
Occasional  vessels  to  monitor  DAS; 
permits  for  vessel  operators  and  dealers: 
an  open  access  scallop  permit  for 
vessels  landing  up  to  400  pounds 
(181.44  kg)  of  shucked  scallops  or  up  to 
50  U.S.  bushels  (17.62  hi)  of  in-»hell 
scallops  per  trip;  limitations  on 
upgrading  of  vessel  size  and  engine 
horsepower;  a  prohibition  on  acquiring 
more  than  a  5  percent  ownership 
interest  in  the  total  number  of  limited 
access  scallop  vessels:  mandatory 
reporting  for  permitted  vessels  and 
dealers:  crew-size  limits;  maximum 
dredge  and  trawl  sweep  size 
restrictions:  minimum  ring  and  mesh 
size  restrictions:  framework  measures  to 
adjust  the  effort  control  and  other 
measures:  a  minimum  shell  height 
restriction;  and  an  annual  option  for 
vessels  in  the  Part-time  or  Occasional 
category  to  fish  in  the  next  higher  vessel 
group  if  they  use  one  dredge  not  to 
exceed  10.5  feet  (3.2  m)  and  a  crew  not 
to  exceed  five.  This  proposed 
amendment  also  includes  a  definition  of 
overfishing  for  Atlantic  sea  scallops  and 
a  determination  that  the  sea  scallop 
resource  is  overfished.  The  intent  of  this 
amendment  is  to  reduce  the  fishing 
mortality  rate  and  rebuild  the  stock  of 
Atlantic  sea  scallops. 
DATES:  Comments  on  the  proposed  rule 
must  be  received  on  or  before  October 
14, 1993.  If  Amendment  4  is  approved, 
NMFS  will  publish  a  list  of  certified 
vendors  of  VTS.  To  be  included  in  the 
first  list  expected  to  be  published, 
information  fitim  vendors  supporting 
their  request  for  VTS  certification  must 
be  received  September  29, 1993. 
ADDRESSES:  Comments  on  the  proposed 
rule.  Amendment  4,  or  its  supporting 
documents  should  be  sent  to  Richard 
Roe,  Regional  Director.  National  Marine 
Fisheries  Service.  Northeast  Regional 
Office.  1  Blackburn  Drive.  Gloucester, 
MA  01930.  Mark  the  outside  of  the 


envelope  "Comments  on  Sea  Scallop 
Plan." 

Comments  regarding  the  burden-hour 
estimates  or  any  other  aspect  of  the 
collection-of-information  requirements 
contained  in  this  proposed  rule  should 
be  sent  to  the  Northeast  Regional 
Director  (ADDRESS  USTEO  ABOVE)  and  the 
Office  of  Management  and  Budget 
(Attention  NOAA  Desk  Officer). 
Washington.  DC  20503. 

Copies  of  Amendment  4.  its 
regulatory  impact  review  (RIR),  initial 
regulatory  fiexibility  analysis  (IRFA), 
and  the  final  supplemental 
environmental  impact  statement  (FSEIS) 
are  available  from  Douglas  Marshall, 
Executive  Director,  New  England 
Fishery  Management  Council,  Suntaug 
Office  Park.  5  Broadway  (U.S.  Rte.  1). 
Saugus.  MA  0190&-1097. 

Information  from  sources  interested  in 
certifying  fishing  vessel  tracking 
systems  should  be  sent  to  Richard  Roe, 
Northeast  Regional  Director  (ADDRESS 
LISTED  ABOVE).  Mark  the  outside  of  the 
envelope  "Certification  of  VTS." 
FOR  FURTHER  INFORMATION  CONTACT: 
Paul  H.  lones.  Fishery  Policy  Analyst, 
508-281-9273. 

SUPPLEMENTARY  INFORMATION: 
Background 

The  Atlantic  Sea  Scallop  Fishery 
Management  Plan  (FMP)  was 
implemented  by  emergency  regulations 
effective  May  15, 1982  (47  FR  20776). 
On  August  13, 1982,  final  regulations  to 
implement  the  FMP  were  issued  (47  FR 
35990). 

Conservation  and  management  of  the 
sea  scallop  resource  under  the  FMP  has 
relied  on  a  single  measure,  a  meat 
count/shell  height  standard.  The 
standard  has  varied  between  40  meats 
per  pound  (MPP)  with  a  corresponding 
shell  height  of  3 'A  inch  (83  mm)  in 
1982,  to  the  current  30  MPP  (3V2  inches 
(89  mm)).  Amendment  2  to  the  FMP  (53 
FR  23634)  adjusted  the  meat  count 
standard  to  allow  a  spawning  tolerance 
of  10  percent  from  October  through 
January,  and  Amendment  3  (55  FR  433) 
required  that  sea  scallops  be  offloaded 
during  a  designated  12-hour  period. 

On  March  2. 1989  (54  FR  16123),  the 
Council  established  a  control  date  to 
inform  prospective  entrants  into  the  sea 
scallop  fishery  that  after  this  date  future 
access  to  the  fishery  would  not  be 
assured,  should  a  management  program 
be  implemented  that  limited  the  number 
of  participants. 

Proposed  Amendment  4  was  prepared 
by  the  Council  in  consultation  with  the 
Mid-Altantic  and  South  Atlantic  Fishery 
Management  Councils.  A  notice  of  a 
draft  supplemental  environmental 


impaci  statement  (DSEIS)  was  published 
on  December  24.  1992  (57  FR  61422). 
The  public  comment  period  for  the 
DSEIS  ended.on  February  23. 1993.  At 
the  May  13.  1993.  New  England  Fishery 
Management  Council  meeting,  the 
Council  voted  to  approve  Amendment  4 
for  submission  to  the  Secretary  of 
Commerce.  A  notice  of  availability  for 
the  proposed  amendment  was  published 
in  the  Federal  Register  on  August  10, 
1993  (58  FR  42522). 

Overfishing  Definition 

Amendment  4  proposes  the  following 
definition  of  overfishing  for  the  Atlantic 
sea  scallop  resource:. Overfishing  for  the 
Atlantic  sea  scallop  resource  is  defined 
as  a  fishing  mortality  rate  that,  if 
continued,  results  in  a  spawning  stock 
biomass  of  five  percent  or  less  of  the 
maximum  spawning  potential  (MSP). 
The  fishing  mortality  rate  (F) 
corresponding  to  5  percent  MSP  is 
currently  estimated  at  0.97.  The  most 
recent  assessment  estimates  that  the 
current  (F)  is  between  1.5  and  1.8. 
Recruitme;it  in  recent  years  has  been 
unusually  high.  Unless  this  trend 
continues,  scallop  stocks  will  decline 
rapidly  at  the  current  F. 

To  reduce  fishing  mortality  below  the 
overfishing  definition  threshold,  the 
Council  proposes  to  reduce  fishing 
effort  by  approximately  40  percent  over 
7  years.  Because  the  impact  of  effort 
controls  and  gear  restrictions  on  the 
resource  is  uncertain,  the  Council 
estimates  that  actual  effort  reduction 
needed  could  be  as  low  as  35  percent  or 
as  high  as  70  percent. 

The  MSP  threshold  may  be  adjusted 
as  additional  biological  information 
becomes  available.  To  make  changes  to 
the  MSP  level,  the  updated  targets  will 
be  reviewed  by  the  Scallop  Plan 
Development  Team  and  approved  by  the 
Scallop  Committee  and  Council. 

Proposed  Management  Measures 

Amendment  4  proposes  to  replace  a 
management  system  containing 
biological  controls  (minimum  size  of  sea 
scallops  through  average  meat  counts 
and  minimum  shell  height),  only,  with 
a  more  comprehensive  combination  of 
management  measures,  including  both 
effort  control  (including  extensive 
permitting  and  reporting  requirements) 
and  biological  control  (minimum  shell 
height). 

Meat-count  management  was  rejected 
because  incoming  year  classes  were 
subject  to  increased  mortality  as  they 
became  vulnerable  to  the  gear,  and 
vessels  had  difficulty  staying  within  the 
legal  meat  count  and  making  a  viable 
trip  at  the  same  time.  Compounding  the 
problem  was  an  increase  in  the  total 


number  of  vessels  fishing  for  s<;allops. 
which  contributed  to  incjeased  fishing 
effort  resulting  in  increased  fishing 
mortality. 

Amendment  4  proposes  that  fishing 
mortality  (i.e.,  fishing  effort)  be 
controlled  by  placing  limits  on  the 
number  of  days  that  vessels  can  spend 
at  sea  fishing  fpr  scalloos.  Thus,  the 
number  of  vessels  that  will  be  allocated 
DAS  must  also  be  cont-olled  to  ensure 
that  the  DAS  limits  are  not  exceeded. 
These  DAS  will  be  allocated  to  three 
vessel  groups  based  on  a  vessel's 
directed  fishing  effort  during  1985-1990 
(Full-time.  Part-time,  f  nd  Occasional). 
Fishing  effort  will  be  reduced  from 
current  levels  over  7  years  until  the 
fishing  mortality  rate  'alls  below  the 
overfishing  definition. 

Amendment  4  wou  d  establish  two 
basic  permit  categories,  limited  access 
and  general.  Limited  access  permits 
allow  a  vessel  to  possess  more  than  400 
pounds  (181.44  kg)  of  shucked  sea 
scallops  (50  bushels  (17.62  hi)  of  in- 
shell  scallops)  subject  to  DAS 
allocations.  Vessels  that  would  qualify 
for  a  limited  access  permit  are:   . 

(1)  Vessels  that  had  a  Federal  scallop 
permit  during  1988  or  1989,  and  landed 
more  than  400  pounds  (181.44  kg)  of 
scallops  on  at  least  one  trip  during  that 
period; 

(2)  Vessels  that  were  being 
constructed  and/or  re-rigged  for  the 
scallop  fishery  by  Merch  2,  1989,  and 
had  a  Federal  scallop  permit  and  landed 
scallops  on  or  before  March  2. 1990;  and 

(3)  Vessels  that  chrnged  ownership 
between  March  2.  1939.  and  November 
28, 1990,  had  a  Fede-al  scallop  permit 
and  landed  scallops  iietween  1982  to 
1988,  and  had  a  Federal  scallop  permit 
and  landed  over  400  pounds  (181.44  kg) 
of  scallops  on  any  ore  trip  in  1990. 

To  take  advantage  of  the  eligibility 
criteria,  the  vessel  owner  must  apply  for 
a  limited  access  scallop  permit  before 
the  expiration  of  12  months  from  the 
date  of  publication  of  the  final  rule  in 
the  Federal  Register  Vessel  owners 
who  are  denied  a  lirr  ited  access  permit 
would  have  the  right  to  appeal  and  the 
opportunity  for  a  hearing.  The  proposed 
regulations  also  include  provisions 
allowing  a  vessel  to  fish  in  the  scallop 
fishery,  and  specifying  the  vessel's  level 
of  participation  during  the  appeal. 

Limitea  access  permits  would  transfer 
with  the  vessel  and  would  not  be 
otherwise  transferable;  however,  the 
vessel  must  remain  in  the  same  fleet 
category  (Full-time,  Part-time, 
Occasional)  or  move  to  a  lower  category. 
Vessels  that  are  upgraded,  whether  by 
refitting  or  replacement,  would  be 
limited  to  a  single  increase  of  20  percent 
or  less  in  horsepower,  and  10  i>ercent  or 


less  in  the  vessel's  length,  gross 
registered  tonnage,  and  net  tonnage. 
Once  a  vessel  has  been  upgraded,  and 
its  horsepower  increased,  no  additional 
increases  in  horsepower  are  permitted. 
Likewise,  once  its  length,  gross 
registered  tonnage,  or  net  tonnage  has 
been  increased,  no  additional  increases 
in  those  quantities  are  permitted.  A 
vessel  with  a  limited  access  permit 
could  be  upgraded  once,  provided  that 
the  upgrade  did  not  exceed  the 
limitations  listed  above.  No  person  or 
business  entity  could  acquire  an 
ownership  interest  in  more  than  5 
percent  of  the  number  of  vessels  issued 
limited  access  scallop  permits. 
However,  a  person  with  greater  than  5 
percent  ownership  interest  of  vessels 
issued  limited  access  scallop  permits  at 
the  time  of  initial  application  into  the 
limited  access  fishery,  may  continue  to 
maintain  ownership  of  such  vessels,  but 
may  not  acquire  additional  vessels. 

It  the  owner  of  a  vessel  with  a  limited 
access  permit  fails  to  renew  the  vessel's 
permit  in  any  year,  the  vessel  would  not 
be  eligible  to  obtain  a  limited  access 
permit  in  subsequent  years. 
Additionally,  if  a  vessel  owner 
voluntarily  relinquishes  a  vessel's 
Federal  limited  access  scallop  permit, 
that  permit  cannot  be  renewed  or  re- 
issued. , 

If  fishing  mortality  declines  faster 
than  anticipated  and  stock  conditions 
improve,  the  Council  will  have 
authority,  through  framework  measures 
included  in  the  amendment,  to 
recommend  to  the  Regional  Director 
actions  to  relax  the  moratorium  rules 
and  allow  new  entrants  instead  of 
allowing  more  DAS  to  participants. 

Vessels  that  do  not  qualify  for  a 
limited  access  permit  would  be  allowed 
to  obtain  a  general  scallop  permit  and  to 
land  up  to  400  pounds  (181.44  kg)  of 
shucked  scallops  or  50  U.S.  bushels 
(17.62  hi)  of  in-shell  scallops  per  trip. 
No  more  than  one  trip  could  be  landed 
within  a  calendar  day.  Possession  of  up 
to  40  pounds  (18.14  kg)  of  scallops  for 
personal  consumption  would  not 
require  a  Federal  scallop  permit.  Sale  o£ 
any  amount  of  scallops  without  a 
Federal  scallop  permit  would  be 
prohibited. 

Transfer-at-sea  of  scallops  would  be 
prohibited.  Transfer-at-sea  of  all  fish 
would  be  prohibited  for  Federal  scallop 
permit  holders.  This  prohibition  may 
impact  on  other  fisheries,  such  as  the 
Atlantic  bluefin  tuna  fishery,  and 
comment  is  invited. 

To  monitor  DAS,  all  Full-time  and 
Part-time  vessels  would  be  required  to 
purchase  and  use  on  board  the  vessel  a 
VTS  unit.  Occasional  vessels  would  be 
required  to  use  a  call-in  system.  Part- 
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time  vessels  would  be  required  to 
purchase  a  VTS  unit  because  it  would 
insure  a  higlj  level  of  compliance  with 
DAS  restrictions. 

In  additional  to  DAS  restrictions,  the 
amendment  proposes  certain  crew  and 
gear  restrictioris.  For  lioiUed  access 
vessels,  crew  size  would  be  limited  to 
nine,  including  the  captain,  unless  the 
vessel  elected  to  fish  under  the  smaller 
dredge  category.  Scallop  dredge  vessels 
would  be  limited  to  a  combined 
maximum  dredge  width  of  31  feet  (9.4 
m).  The  Council  informed  the  Regional 
Director  that  its  intent  was  to  allow  the 
current  industry  standards  for  both 
smoll  (10.5-foot  (3.2  mj)  and  large  (two 
15-foot  (4.6  m))  dredges  to  continue  and 
tiidt  the  measurement  procedure  for 
coAipliance  monitoring  should  be 
coasistenl.  Subsequent  researt:h  has 
shown  that  the  15-foot  (4.6  m)  dredge 
currently  in  use  by  the  industry  is  an 
inside  dredge  measurement,  whereas 
the  10.5-foot  (3.2  m)  dredt?e  currently  in 
u.'^e  by  the  small  vessel  fleet  is  an 
outside  measurement.  To  comply  with 
the  Council's  intent,  the  regulations 
specify  outside  measurements  for  both 
.small  and  large  dredges  (31  feet  (9.4  m) 
and  10.5  feet  (3.2  m)). 

.Scallop  dredge  rings  would  be 
restricted  to  a  minimum  size  of  3V4  inch 
(83  mm)  in  years  one  and  two  and  3V2 
inch  (89  mm)  in  year  three  and  beyond. 
Chafing  gear,  cookies,  or  other 
obstructing  devices  would  be  prohibited 
from  dredge  tops.  No  more  than  double 
links  would  be  allowed  between  rings, 
and  the  top  twine  of  the  dredge  would 
be  restricted  to  SVz  inches  (13.97  cm)  or 
greater.  Scallop  trawl  vessels  would  be 
limited  to  a  maximum  sweep  of  144  feet 
(43.9  m),  and  nets  must  be  5V2  inch 
(13.97  cm)  mesh  or  greater  (5  inches 
(12.7  cm)  south  of  the  Hudson  Canyon 
line  until  year  three,  then  5Vz  inches 
(13.97  cm)  thereafter).  \'essels  electing 
to  fish  under  the  small  dredge  category 
would  be  limited  to  one  dredge  no 
wider  than  10.5  feet  (3.2  m)  and  no 
more  than  a  five  person  crew.  Limited 
access  scallop  vessels  fishing  under  the 
DAS  program  would  be  prohibited  from 
having  shucking  machines  and  those 
that  shuck  at  sea  would  be  prohibited 
from  having  sorting  machines. 

Permits  would  be  required  for  the 
operator  of  any  vessel  issued  a  limited 
access  or  general  category  permit  or  in 
possession  of  more  than  40  pounds 
(18  14  kg)  of  Atlantic  sea  scallops. 
Permits  would  be  required  for  dealers 
who  purchase  Atlantic  sea  scallops.  A 
Dealer  is  defined  as  any  person  who 
receives  scallops  for  a  commercial 
purpose  from  the  owner  or  oj>erator  of 
a  vessel  other  than  only  for  transport  on 
land. 


To  keep  track  of  the  days  at  sea  and 
the  commercial  catch,  dealers  and 
vessel  operators  would  be  required  to 
submit  reports.  Dealers  would  have  to 
submit  these  reports  on  a  weekly  and 
annual  basis.  Owners  and  operators  of 
vessels  with  scallop  permits  would  have 
to  submit  their  daily  fishing  logs  on  a 
monthly  basis. 

The  amendment  also  includes  the 
following  provisions  to  address  the 
traditional  small  boat  fleets:  Vessels  that 
have  qualified  for  a  limited  access 
permit  and  are  in  either  the  Part-time  or 
Occasional  category,  at  the  beginning  of 
each  year,  may  elect  to  fish  in  the  next 
higher  ves.sel  category  if  they  accept  the 
limits  of  the  small  dredge  category,  that 
is.  they  use.  throughout  the  year,  one 
dredge  not  to  exceed  10.5  feet  (3.2  m) 
and  a  maximum  crew  of  5. 

To  gather  more  specific  data  on  the 
scallop  resource,  permitted  vessels 
would  be  required  to  take  an  observer  if 
requested  by  the  Regional  Director.  The 
observer  requirement  could  be  waived 
by  the  Regional  Director  if  the  vessel  is 
unsafe  or  not  equipped  to  carry  an 
observer  on  board.  The  cost  of  an 
observer's  accommodations  and  food 
would  be  borne  by  the  vessel  owner. 
Also,  all  permitted  dealers  would  be 
required  to  allow  NMFS  authorized 
agents  to  sample  sea  scallops. 

Although  not  specifically  included  in 
the  amendment,  these  regulations 
would  allow  vessels  with  limited  access 
permits  to  carry-over  a  maximum  of  10 
days  from  one  year  to  the  next.  The 
Regional  Director  determined  that  this 
provision  was  necessary  to  prevent 
vessel  owners  from  feeling  obligated  to 
fish  at  the  end  of  each  year  despite 
unfavorable  weather  conditions.  The 
Council  endorsed  this  change  at  its 
August  10-11,  1993  meeting. 

If  Amendment  4  is  approved,  dates  of 
implementation  of  various 
administrative  management  measures  in 
the  amendment  may  have  to  be 
staggered  to  some  extent  to  minimize 
any  adverse  financial  impacts  on 
fisherman  by  providing  a  reasonable 
amount  of  time  to  become  familiar  with 
various  requirements  and  comply  with 
permit  requirements,  VTS  requirements 
and  reporting  requirements. 

Framework  Measures 

Amendment  4  includes  framework 
measures  to  implement  adjustments  to 
the  effort  control  and  other  measures  in 
the  amendment  as  needed  in  order  to 
meet  the  Amendment's  objectives. 
Annually,  upon  request  by  the  Council, 
but  at  d  minimum  in  1996  and  1999,  the 
Regional  Director  would  be  required  to 
provide  the  Council  with  information 
on  the  status  of  the  sea  scallop  resource. 


Within  60  days  of  receipt  of  that 
information,  the  Plan  Development 
Team  (PDT)  would  be  required  to 
determine  if  the  existing  measures  are 
adequate  to  meet  the  reduced  fishing 
mortality  rate  target  levels.  The  PDT 
would  be  required  to  prepare  findings 
and  recommendations  and  report  them 
to  the  Council.  After  receiving  the  PDT's 
findings  and  recommendations,  the 
Council  would  determine  whether 
adjustments  or  additions  to  the 
management  measures  are  necessary  to 
meet  the  goals  and  objectives  of  the 
FMP.  The  Council  would  then  develop 
and  analyze  appropriate  management 
measures  over  the  span  of  at  least  two 
Council  meetings.  The  Council  would 
have  to  select  management  measures 
from  the  list  specified  in  fhe  proposed 
rule  or  as  otherwise  contained  in  the 
FMP.  After  developing  the  proposed 
management  measures,  the  Council 
would  be  required  to  make  a 
recommendation  to  the  Regional 
Director.  The  recommendation  would 
have  to  include  supporting  rationale 
and,  if  management  measures  are 
recommended,  an  analysis  of  the 
impacts  and  a  recommendation  whether 
to  publish  the  management  measures  as 
a  final  rule. 

To  recommend  that  the  management 
measures  should  be  published  as  a  final 
rule,  tlie  Council  would  have  to 
consider  at  least  the  following  factors 
and  provide  supporting  analysis  for 
each  factor  considered:  (1)  Whether  the 
timing  of  the  availability  of  data  on 
which  the  recommended  management 
measures  are  based  provides  adequate 
time  to  publish  a  proposed  rule  and 
have  the  regulations  in  place  for  the 
entire  fishing  season;  (2)  whether  there 
has  been  adequate  notice  and 
opportunity  for  participation  by  the 
public  and  members  of  the  affected 
industry  in  the  development  of  the 
Council's  recommended  management 
measures;  (3)  whether  there  is  an 
immediate  need  to  provide  further 
protection  for  the  scallop  resource;  and, 
(4)  whether  there  will  be  a  continuing 
evaluation  of  management  measures 
adopted  following  their  promulgation  as 
a  final  rule.  The  consideration  of  these 
factors  is  necessary  to  help  the  Regional 
Director  determine  whether  it  is  . 
appropriate  to  allow  critical 
management  measure  adjustments  to  be 
promulgated  without  a  proposed  rule  in 
order  to  maximize  the  protection  of  the 
Atlantic  sea  scallop  resource.  The 
consideration  of  these  factors  is      ' 
necessary  to  justify  a  conclusion  that 
there  is  a  good  cause  under  the 
Administrative  Procedures  Act  and  the 
Magnuson  Act  to  waive  prior  public 
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comment  and  cooling-off  period 
requirements. 

If  the  Council  recommends  additions 
or  adjustments  to  management  measures 
and  if  the  Regional  Director  concurs 
with  the  Council's  recommendations, 
including  any  recommendation  to 
publish  proposed  management 
measures  as  a  final  rule,  the  action 
would  be  published  as  a  final  rule 
without  further  prior  public  comment. 
The  Regional  Director  could  choose  the 
option  of  publishing  the  recommended 
management  measures  as  a  proposed 
rule,  however,  regardless  of  the 
Council's  recommendation.  If  the 
Regional  Director  does  not  concur  with 
the  Council's  recommendation,  the 
Council  will  be  notified  in  writing  of  the 
non-concurrence. 

If  the  Council  does  not  recommend 
any  additions  or  adjustments  to  current 
management  measures,  no  further  action 
would  be  required. 

Vessel  Tracking  System  Specifications 

This  amendment  proposes  that  vessel 
owners  holding  Part-time  or  Full-time 
sea  scallop  permits  be  required  to 
purchase  and  install  electronic  tracking 
systems  to  enable  a  vessel's  DAS  to  be 
monitored.  Section  650.25(a)(2)  of  this 
proposed  rule  includes  the  technical 
specifications  these  systems  would  be 
required  to  meet  in  order  to  be  approved 
by  NMFS  for  purchase  by  vessel  owners. 
Concurrent  with  this  proposed  rule, 
NMFS  is  asking  vendors  interested  in 
having  systems  certiHed  for  use  in  this 
fishery  to  submit  information  to  the 
Northeast  Regional  Director  (SEE 
ADDRESSES)  showing  that  the  system 
meets  each  of  the  specifications 
included  in  §  650.25(a)(2).  This 
information  must  l>e  received  no  later 
than  October  4, 1993.  The  Regional 
Director  will  then  publish  a  list  of 
certified  systems  in  the  Federal 
Roister. 

To  provide  interested  members  of  the 
public  with  a  clear  understanding  of 
what  would  be  required  if  Amendment 
4  is  approved,  and  because  this 
amendment  would  substantially  amend 
every  provision  of  the  current 
requirements,  proposed  50  CFR  part  650 
is  published  here  in  its  entirety. 

Some  of  the  DAS  allocation  numbers 
in  the  narrative  of  the  final  SEIS  were 
not  revised  in  that  document  to  reflect 
the  corrected  numbers,  which  app>ear  in 
Table  44  of  the  final  SEIS. 

Classification 

Section  304(a)(l)(D)(ii)  of  the 
Magnuson  Fishery  Conservation  and 
Management  Act  (Magnuson  Act),  as 
amended,  requires  the  Secretary  to 
publish  implementing  regulations 


proposed  by  a  Council  within  15  days 
of  the  receipt  of  a  proposed  amendment 
and  proposed  regulations.  At  this  time, 
the  Secretary  has  not  determined  that 
the  amendment  these  rules  would 
implement  is  consistent  with  the 
national  standards,  other  provisions  of 
the  Magnuson  Act,  and  other  applicable 
law.  The  Secretary,  in  making  that 
determination,  will  take  into  account 
the  information,  views,  and  comments 
received  during  the  comment  period. 

The  Council  prepared  a  final 
supplemental  envircnmental  impact 
statement  (FSEIS)  fo*  Amendment  4 
describing  the  possible  impacts  on  the 
environment  as  a  result  of  this  rule.  A' 
copy  of  the  FSEIS  m3y  be  obtained  from 
the  Council  (see  ADDRESSES). 

The  Assistant  Administrator  for 
Fisheries,  NOAA  (Assistant 
Administrator),  has  determined  that  this 
proposed  rule  is  not  a  "major  rule" 
requiring  a  regulatory  impact  analysis 
under  E.O.  12291.  This  determination  is 
based  on  the  draft  RIR  that  demonstrates 
positive  net  present  value  over  a  15-year 
period  compared  to  a  continuation  of 
the  current  program.  Employment  and 
net  benefits  to  the  fishery  are  lowest  in 
year  three  of  the  rebuilding  program 
(estimated  decreases  of  14  and  23 
percent,  respectively),  and  non-wage 
variable  costs  are  expected  to  increase 
by  14  percent  during  the  first  year  of 
implementation,  the  only  year  in  which 
they  do  increase.  These  estimated  short- 
term  losses  are  offset  by  long-term  gains 
with  an  estimated  increase  of  $114.1 
million  in  the  present  value  of  ex-vessel 
net  benefits  over  the  15-year  time 
period.  Additionally,  productivity  is 
expected  to  increase;  there  should  be  no 
detrimental  effect  on  competition, 
investment  or  innovation  in  the  fishery. 
A  copy  of  the  RIR  may  be  obtained  from 
the  Council  (see  ADDRESSES). 

The  Council  prepared  an  initial 
regulatory  flexibility  analysis  (IRFA), 
which  concludes  that  this  proposed 
rule,  if  adopted,  may  have  significant 
effects  on  a  substantial  number  of  small 
entities.  There  are  approximately  400- 
600  vessels  that  rely  on  scallops  for  a 
portion  of  their  revenue.  All  are 
considered  small  entities.  Of  these, 
more  than  150  vessels  would  not  qualify 
for  the  vessel  moratorium  and  may  have 
to  redirect  effort  into  other  fisheries. 
Approximately  63  percent  of  the  150 
vessels,  however,  depend  on  sea 
scallops  for  15  percent  or  less  of  their 
total  revenue  and  may  be  able  to 
compensate  by  participating  in  the 
general  scallop  fishery  (no  moratorium, 
landings  up  to  400  pounds  (181.44  kg)). 
For  those  vessels  qualifying  for  the 
limited  access  fishery,  there  are 
significant  short-term  losses  in  revenue 


"that  are  offset  by  long-term  gains.  A 
copy  of  the  IRFA  may  be  obtained  from 
the  Council  (see  ADDRESSES). 

The  proposed  rule  contains  eight  new 
collection-of-information  requirements 
and  revises  four  existing  requirements 
subject  to  the.Paperwork  Reduction  Act. 
A  request  to  collect  this  information  has 
been  submitted  to  the  Office  of 
Management  and  Budget  (0MB)  for 
approval.  The  public's  reporting 
burdens  for  these  collection-of- 
information  requirements  are  indicated 
in  the  parentheses  in  the  following 
statements  and  include  the  time  for 
reviewing  instructions,  searching 
existing  data  sources,  gathering  and 
maintaining  the  data  needed,  and 
completing  and  reviewing  the 
collection-of-information  requirements. 

The  new  reporting  requirements  are: 

(1)  Dealer  permits,  (5  minutes/ 
response); 

(2)  Operator  permits,  (1  hour/ 
response); 

(3)  Notice  requirements  for  observer 
deployment,  (2  minutes/response); 

(4)  Proof  of  installation  of  vessel 
tracking  system,  (2  minutes/responseh 

(5)  Automated  vessel  tracking  system, 
(0  minutes/ response); 

(6)  Vessel  cail-in  requirement.  (2 
minutes/response); 

(7)  Days-at-sea  exemption  program,  (2 
minutes/response); 

(8)  Vessel  logbooks,  being  submitted 
under  #0648-0212  (5  minutes/ 
response). 

Revisions  to  the  existing  requirements 
are: 

(1)  Limited  access  permits,  OMB 
#0648-0202,  will  be  issued  to  vessels 
with  documented  history  of 
participation  in  the  fishery — appeal  of 
denied  permits  will  require  written 
submission  (3  hours/response); 

(2)  Limited  access  permits,  OMB 
#0648-0202.  will  specify  allowed  days- 
at-sea — appeal  of  the  days-at-sea 
allocation  will  require  written 
submission  (5  hours/response); 

(3)  Dealer  purchase  reports  that  were 
previously  voluntary,  OMB  #0648-0229, 
will  be  mandatory  (2  minutes/response); 

(4)  Armual  processed  products  reports 
that  were  previously  voluntary,  OMB 
#0648-0018,  will  be  mandatory  (2 
minutes/ response). 

Send  comments  regarding  these 
burden  estimates  or  any  other  aspect  of 
these  collections  of  information, 
including  suggestions  for  reducing  the 
burdens,  to  Richard  Roe,  NMFS,  and  to 
the  Office  of  Information  and  Regulatory 
Affairs,  Office  of  Management  and 
Budget  (see  ADDRESSES,  above). 

List  of  Subjects  in  50  CFR  part  650 

Fisheries,  Reporting  and 
recordkeeping  requirements. 
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Dated:  August  30.  1993. 
Samuel  W.  McKeeo. 

Prvgmm  Management  iiffiter.  National 
Marine  Fisheries  Service. 

For  the  reasons  set  out  in  the 
preamble.  50  CFR  part  650  is  proposed 
to  be  revised  totead  as  follows: 

PART  650— ATLANTIC  SEA  SCALLOP 
FISHERY 

Subpart  A— General  Pfow<««rtn« 

Set 

650.1  Purpose  and  scopv 

650.2  Definilibns. 

650.3  Relation  to  other  law.-i 

650.4  Vessel  permits. 

650.5  Operator  permits. 

650.6  [)ealer  permits. 

650.7  Rp«)rdlkecpingand  n^porting 
requirements. 

650.8  Vessel  identification 

650.9  Prohibitions: 

650.10  Facilitation  of  enforcement. 
650  11   PenaltiP«! 

Subpart  B — Management  Measures 

650  20  Shell-height  standard. 

650.21  Ck;ar  and  crew  restrictions. 

650.22  Possession  restrictions. 

650.23  Transfer-at-sea.  . 

650.24  Di<ys-al-sea  (DAS)  all<x-.ations 

650.25  Monitoring  requirements. 
65Q.26  DAS  notification  program. 
650.27  DAS  exemption  program. 
650.2B  At-sea  obser\  or  coverage. 
650.29  Experimental  fishing  exemption. 

Subpart  C — Frameworli  Adjustn>ents  to 
Management  Measures 

650.40  Framework  Sf>ecifitati<>iis. 
Authority:  16  V.S.C.  1801  et  seq 

Subpart  A — General  Provisions 

§650.1    Purpose  and  scope. 

The  purpose  of  this  part  is  to 
implement  the  Fishery  Management 
Plan  for  the  Atlantic  Sea  S<:al!op  Fishery 
(FMP).  which  was  prepared  and 
adopted  by  the  New  England  Fishery 
Management  Council  in  consultation 
with  the  Mid- Atlantic  and  South 
Atlantic  Fishery  Management  Councils, 
and  approved  by  the  Assistant 
Administrator  for  Fisheries  {NO.\A). 

§650.2    Definitions. 

In  addition  to  the  definitions  in  the 
Magnuson  Act  and  in  §  620.2  of  this 
chapter,  the  terms  used  in  this  part  have 
the  following  meanings: 

Atlantic  sea  scallop  or  scallop  means 
the  species  Placopecten  magellanicus 
throughout  its  range. 

Authorized  Officer  means: 

(1)  Any  commissioned,  wairant.  or 
petty  officer  of  the  U.S.  Coast  Guard:  or 
any  U.S.  Coast  Guard  personnel 
accompanying  and  acting  under  the 
direction  of  such  offrcer. 

(2)  Any  special  agent  or  fisheries 
enforcement  officer  of  NMFS. 


(3)  Any  person  designated  by  the  head 
of  any  Federal  or  .state  agency  that  has 
entered  into  an  agreement  with  the 
Secfetary  and  the  Commandant  of  the 
U.S.  Coast  Guard  to  enforce  the 
provisions  of  the  Magnuson  Act. 

Chafing  gear  or  cookies  mean  steel, 
rubberized  or  other  types  of  donut  rings, 
disks,  washers,  twine,  or  other  material . 
attached  to  or  between  the  steel  rings  of 
a  sea  scallop  dredge. 

COLREGS  Demarcation  Lines  mean 
the  lines  of  demarcation  delineating 
those  waters  upon  which  mariners  must 
comply  with  the  International 
Regulations  for  Preventing  Collisions  at 
Sea,  1972.  (13  CFR  part  80).  and  tho.se 
waters  upon  which  mariners  shall 
comply  with  the  Inland  Navigation 
Rules. 

Council  means  the  New  England 
Fishery  Management  Council. 

Days-at-sea  (DASI  means  the  24-hour 
periods  of  time  during  which  a  fishing 
vessel  is  deemed  to  be  absent  from  port 
for  purposes  of  scallop  fishing.  DAS  are 
calculated  beginning  when  a  vessel 
leaves  port  and  ending  when  the  ves.sel 
returns  to  port. 

Dealer  means  any  person  who 
receives  scallops  for  a  commercial 
purpose  from  the  owner  or  operator  of 
a  vessel,  other  than  exclusively  for 
transport  on  land. 

Dredge  or  dredge  gear  means  gear 
consisting  of  a  mouth  frame  attached  to 
a  holding  bag  constructed  of  metal  rings, 
or  any  other  modification  to  this  design 
that  can  be  used  in  the  harvest  of 
Atlantic  sea  scallops. 

Dredge  top  means  the  mesh  panel  in 
the  top  of  a  dredge  and  immediately 
adjacent  rings  and  links  found  between 
the  bail  of  the  dredge,  the  club  stick  and 
the  two  side  panels.  The  bail  of  the 
dredge  is  the  rigid  structure  of  the 
forward  portion  of  the  dredge  that 
connects  to  the  warp  and  holds  the 
dredge  open.  The  club  stick  is  the  rigid 
bar  at  the  tail  of  the  dredge  bag  that  is 
attached  to  the  rings. 

Dredge  vessel  means  any  fishing 
vessel  that  is  equipped  for  fishing  using 
dredge  gear  and  that  is  capable  of 
catching  Atlantic  sea  scallops. 

Fishery  Management  Plan  (FMPI 
means  the  Fishery  Management  Plan  for 
Atlantic  Sea  Scallops  and  any 
amendments  thereto. 

Fishing,  or  to  fish,  means  any  activity 
that  involves: 

(1)  The  catching,  taking,  or  harvesting 
of  fish: 

(2)  The  attempted  catching,  taking,  or 
harvesting  of  fish: 

(3)  Any  other  activity  which  can 
reasonably  be  expected  to  result  in  the 
catching,  taking,  or  harvesting  of  fish:  or 


(4)  Any  operations  at  sea  in  support 
of,  or  in  preparation  for,  any  activity 
described  in  paragraphs  (1).  (2).  or  (3)  of 
this  definition. 

Gross  registered  tonnage  means  the 
gross  registered^ tonnage  specified  on  the 
U.S.  Coast  Guard  documentation. 

Land  means  to  enter  port  with  fish  on 
board,  to  begin  offloading  fish,  or  to 
offioad  fish. 

Net  tonnage  means  the  net  tonnage 
specified  on  the  U.S.  Coast  Guard 
documentation. 

NMFS  means  the  National  Marine 
Fisheries  Service,  NOAA. 

Offload  means  to  begin  to  remove,  to 
remove,  to  pass  over  the  rail,  or 
otherwise  take  away  fi.sh  from  any 
vessel. 

Operator  means  the  master,  captain, 
or  other  individual  in  charge  of  a  fishing 
vessel's  operations. 

Postmark  means  independently 
verifiable  evidence  of  date  of  mailing, 
such  as  U.S.  Postal  Service  postmark. 
United  Parcel  Service  (U.P.S.)  or  other 
private  carrier  postmark,  certified  mail 
receipt,  overnight  mail  receipt,  or 
receipt  received  upon  hand  delivery  to 
an  authorized  representative  of  NMFS. 

Regional  Director  means  the  Director. 
Northeast  Region.  NMFS,  One 
Blackburn  Drive.  Gloucester.  MA  01930. 
or  a  designee. 

Reporting  month  means  a  period  of 
time  beginning  at  0001  hours  local  time 
on  the  first  day  of  each  calendar  month 
and  ending  at  2400  hours  local  time  on 
the  last  day  of  each  calendar  month. 

Reporting  week  means  a  period  of 
time  beginning  at  0001  local  time  on 
Sunday:  and  ending  at  2400  hours  local 
time  the  following  Saturday. 

Re-rig  or  re-rigged  means  physical 
alteration  of  the  vessel  or  its  gear  in 
order  to  transform  the  ves.sel  into  one 
capable  of  fishing  commercially  for  sea 
scallops. 

Sea  Scallop  Plan  Development  Team 
(PDT)  means  a  team  of  technical  experts 
appointed  by  the  Council. 

Shell  height  is  a  straight  line 
measurement  from  the  hinge  to  the 
outermost  part  of  the  shell,  that  is,  the 
edge  furthest  away  from  the  hinge. 

Shucking  or  to  shuck  means  opening 
scallops  and  separating  the  meat  or  the 
adductor  muscle  from  the  shell. 

Shucking  machine  means  any 
mechanical  device  that  automatically 
removes  scallops  from  their  shell. 

Sorting  machine  means  any 
mechanical  device  that  automatically 
sorts  whole  scallops  by  shell  height, 
size,  or  other  physical  characteristics. 

Transfer  means  to  begin  to  remove,  to 
remove,  to  pass  over  the  rail,  or 
otherwise  take  away  fish  from  any 
vessel  and  move  same  to  another  vessel. 
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Trawl  means  gear  consisting  of  a  net 
that  is  towed  and  is  capable  of  catching 
sea  scallops,  h  includes  Danis  hand 
Scottish  seine  gear. 

Trawl  sweep  means  the  total  length  of 
the  footrope  on  a  trawl  net  that  is 
directly  attached  to  the  webbing  of  a 
net. 

Trip  is  the  period  of  time  during 
whrch  a  fishing  vessel  is  deemed  to  be 
absent  from  port  for  the  purpose  of 
fishing,  beginning  when  the  vessel 
leaves  port  and  ending  when  the  vessel 
returns  to  port. 

Under  agreement  for  construction 
means  that  the  keel  has  been  laid  and 
that  there  is  a  written  agreement  to 
construct  a  fish  vessel. 

Vessel  registered  length  means  the 
registered  length  specified  on  the  U.S. 
Coast  Guard  documentation  or  on  the 
state  registration  (for  undocumented 
vessels),  if  state^registered  length,  is 
verified  by  an  authorized  officer. 

Vessel  Tracking  Systenn  (VTS)  means 
a  vessel  positioning  system  certified  by 
NMFS  for  use  on  scallop  vessels  as 
required  by  this  part. 

VTS  unit  means  a  device  installed  on 
board  a  vessel  used  for  vessel 
positioning  as  required  by  this  part. 

§  650.3    Relation  to  other  laws. 

The  relation  of  this  part  to  other  laws 
is  set  forth  in  §620.3  of  this  chapter. 

§  650.4    Vessel  permits. 

Any  vessel  of  the  United  States  that 
fishes  for.  possesses,  retains,  or  lands 
Atlantic  sea  scallops  in  quantities 
greater  than  5  bushels  (176.2  1)  in-shell 
or  40  pounds  (18.14  kg)  shucked 
scallops  per  trip,  except  vessels  that  fish 
exclusively  for  sea  scallops  in  state 
waters,  must  have  aboard  the  vessel 
either  a  valid  limited  access  permit  or 
a  valid  general  scallop  permit  issued 
under  this  section. 

(a)  Limited  access  permits.  Any  vessel 
of  the  United  States  that  retains  or  lands 
more  than  400  pounds  (181.44  kg)  of 
shucked  scallops  per  trip  or  the 
equivalent  amount  of  in-shell  scallops 
(50  U.S  bushels  (17.62  hi)),  except 
vessels  fishing  for  sea  scallops 
exclusively  in  state  waters,  must  have  a 
Federal  limited  access  scallop  permit. 
To  qualify  for  a  limited  access  permit  a 
vessel  must  meet  the  following 
applicable  criteria: 

(1)  Eligibility  in  1994.  To  be  eligible 
to  obtain  a  limited  access  permit  for 
1994,  a  vessel  must  meet  one  of  the 
following  criteria: 

(i)  Criteria.  (A)  The  vessel  held  a 
Federal  scallop  permit  in  1988  or  1989 
and  the  vessel  landed  more  than  400 
pounds  (181.44  kg)  of  shucked  scallops 
or  the  equivalent  amount  of  in-shell 


scallops  (50  U.S  bushels  (17.62  hi))  on 
any  one  trip  completed  during  1988  or 
1989;  or. 

(B)  The  vessel  was  under  written 
agreement  for  construction  or  for  re- 
rigging  on  or  prior  to  March  2.  1989.  and 
the  vessel  obtained  a  Federal  scallop 
permit  and  landed  scallops  between 
March  2. 1989  and  March  2,  1990;  or, 

(C)  The  vessel  was  purchased  between 
March  2,  1989.  and  November  28,  1990; 
it  had  a  Federal  scallop  permit  and 
landed  scallops  bet^reen  January  1,  1982 
and  January  1.  1988;  and  it  had  a 
Federal  scallop  permit  and  landed  more 
than  400  pounds  (181.44  kg)  of  scallops 
on  any  one  trip  in  1990;  or. 

(D)  The  vessel  is  replacing  a  vessel 
that  meets  any  of  the  criteria  contained 
in  paragraphs  (a)(l)(i)  (A).  (B)  or  (C)  of 
this  section,  and  the  vessel  meets  the 
criteria  described  in  paragraph  (a)(4)  of 
this  section. 

(ii)  No  more  than  one  vessel  may 
qualify,  at  any  one  time,  for  a  limited 
access  permit  based  on  another  vessel's 
fishing  and  permit  history,  unless 
authorized  by  the  Regional  Director.  If 
more  than  one  vessel  owner  claims 
eligibility  for  a  limited  access  permit, 
based  on  one  vessel's  fishing  and  permit 
history,  the  Regional  Director  shall 
determine  who  is  entitled  to  qualify  for 
the  permit  and  the  DAS  allocation 
according  to  paragraph  (a)(3)  of  this 
section. 

(iii)  Application  for  a  limited  access 
permit  under  this  section  will  not  be 
accepted  after  12  months  after  the 
effective  date  of  the  final  regulations  for 
Amendment  4.  This  section  does  not 
affect  annual  permit  renewals. 

(2)  Eligibility  in  1995  and  thereafter. 
To  be  eligible  to  renew  or  apply  for  a 
limited  access  permit  after  1994,  a 
vessel  must  have  obtained  a  limited 
access  permit  the  preceding  year,  or  the 
vessel  must  be  replacing  a  vessel  that 
had  obtained  a  limited  access  permit  the 
preceding  year,  and,  if  applicable,  the 
vessel  must  meet  the  criteria  described 
in  paragraph  (a)(4}  of  this  section.  If 
more  than  one  vessel  owner  claims 
eligibility  to  apply  for  a  limited  access 
permit  based  on  one  vessel's  fishing  and 
permit  history  after  1994.  the  Regional 
Director  shall  determine  who  is  entitled 
to  qualify  for  the  permit  and  the  DAS 
allocation  according  to  paragraph  (a)(3) 
of  this  section. 

(3)  Change  in  ovmership.  The  fishing 
and  permit  history  of  a  vessel  is 
presumed  to  transfer  with  the  vessel 
whenever  it  is  bought,  sold,  or 
otherwise  transferred,  unless  there  is  a 
written  agreement,  signed  by  the 
transferor/seller  and  transferee/buyer,  or 
other  credible  evidence,  verifying  that 
the  transferor/seller  i&«etaining  the 


vessel  fishing  and  permit  history  for 
purposes  of  replacing  the  vessel. 

(4)  Replacement  vessels.  To  be 
eligible  to  replace  a  vessel  that  has  been 
issued  a  limited  access  permit,  the 
replacement  vessel  must  meet  the 
following  criteria: 

(i)  The  replacement  vessel's 
horsepower  may  not  exceed  by  more 
than  20  per  cent  the  horsepower  of  the 
vessel  that  was  first  issued  a  limited 
access  permit.  The  horsepower  of  the 
replacement  vessel  may  not  exceed  the 
horsepower  of  the  vessel  being  replaced 
if  the  horsepower  of  the  vessel  first 
issued  a  permit  has  been  increased 
through  upgrade  or  vessel  replacement 
since  that  permit  was  issued:  and, 

(ii)  The  replacement  vessel's  length, 
gross  registered  tonnage,  and  net 
tonnage  may  not  exceed  by  more  than 
10  percent  the  length,  gross  registered 
tonnage,  and  net  tonnage  of  the  vessel 
being  replaced,  based  on  specifications 
provided  in  the  initial  application  of  the 
vessel  first  issued  a  limited  access 
permit.  The  length,  gross  registered 
tonnage,  and  net  tonnage  of  the 
replacement  vessel  may  not  exceed  the 
length,  gross  registered  tonnage,  and  net 
tonnage  of  the  vessel  first  issued  a 
permit  if  any  or  all  of  these 
specifications  have  been  increased  since 
that  permit  was  issued  through 
upgrading  or  vessel  replacement.  For 
the  purposes  of  this  paragraph,  a  state- 
registered  or  undocumented  ves.sel  will 
be  considered  to  be  5  gross  registered 
tons. 

(5)  Upgraded  vessel.  To  remain 
eligible  to  retain  a  valid  limited  access 
permit,  or  to  renew  a  limited  access 
permit,  a  vessel  may  be  upgraded, 
whether  through  refitting  or  ^ 
replacement,  only  if  the  upgrade 
complies  with  the  following  limitations: 

(i)  The  vessels  horsepower  may  be 
increased,  whether  through  refitting  or 
replacement,  only  once.  Such  an 
increase  may  not  exceed  20%  of  the 
horsepower  of  the  vessel  first  issued  a 
limited  access  permit  as  specified  in 
that  vessel's  permit  application  for  a 
hmited  access  permit;  and, 

(ii)  The  vessel's  length,  gross 
registered  tonnage  or  net  tonnage  may 
be  upgraded,  whether  through  refitting 
or  replacement,  only  one.  Such  an 
increase  shall  not  exceed  10%  each  of 
the  length,  gross  registered  tonnage,  and 
net  tonnage  of  the  vessel  first  issued  a 
limited  access  permit  as  specified  in 
that  vessel's  application  for  a  limited 
access  permit.  This  limitation  allows 
only  one  upgrade,  at  which  time  any  or 
all  three  specifications  of  vessel  size 
must  be  increased. 

(iii)  A  replacement  of  a  vessel  that 
does  not  result  in  an  increasing 
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horsepower,  length,  gross  registered 
tonnage  or  net  tonnage  is  not  considered 
an  upgrade  for  purposes  of  this  section. 

(6)  Notification  of  eligibility  for  1994. 
(i)  NMFS  will  attempt  to  notify  all 
owners  of  vessels  for  which  NMFS  has 
credible  evidence  that  they  meet  the 
criteria  described  in  paragraph  (a)(1)  of 
this  section  that  they  qualify  for  a 
limited  access  permit  if  they  meet  the 
requirements  contained  in  paragraphs 
(c)  through  (g)  of  this  section. 

(ii)  If  a  vessel  owner  has  not  been 
notified  that  the  vessel  is  eligible  to  be 
issued  a  limited  access  permit,  and  the 
vessel  owner  believes  that  there  is 
credible  evidence  that  the  vessel  does 
qualify  under  the  pertinent  criteria,  the 
vessel  owner  may  apply  for  a  limited 
access  permit  by  submitting  the 
information  described  in  paragraphs 
(a)(1)  through  (5)  of  this  section.  In  the 
event  the  application  is  denied,  the 
applicant  may  request  an  appeal  as 
specified  in  paragraph  (a)(9)  of  this 
section.  If.  through  either  of  these 
procedures,  the  Regional  Director 
determines  that  the  vessel  meets  the 
eligibility  criteria,  a  limited  access 
permit  will  be  issued  to  the  vessel. 

(7)  Percentage  ownership  restrictions. 
(i)  Any  vessel  owner  is  eligible  to  apply 
for  and  be  issued  the  initial  limited 
access  permit  for  a  vessel  in  1994 
provided  the  vessel  meets  all  pertinent 
criteria  in  this  part  regardless  of 
ownership  in  other  scallop  vessels. 

(ii)  For  the  years  1995  and  thereafter, 
except  as  provided  in  paragraph 
(a)(7)(iii)  of  this  section,  a  vessel  owner 
is  not  eligible  to  be  issued  a  limited 
access  scallop  permit  for  a  vessel  if  the 
issuance  of  the  permit  will  result  in  the 
vessel  owner,  or  any  person  who  is  a 
shareholder  or  partner  of  the  vessel 
owner,  having  an  ownership  interest  in 
limited  access ^ressels  in  excess  of  5 
percent  of  the  number  of  all  limited 
access  vessels  at  the  time  of  permit 
application. 

(iii)  Vessel  owners  who  were  initially 
issued  a  permit  for  a  vessel  in  1994.  or 
were  issued  or  renewed  a  permit  for  a 
vessel  in  1995  and  thereafter  in 
compliance  with  the  ownership 
restrictions  in  paragraph  (a)(7)(ii)  of  this 
section,  are  eligible  to  renew  such 
permit(s).  regardless  of  whether  the 
renewal  of  the  permits  will  exceed  the 
5  percent  ownership  restrictions. 

(iv)  Having  an  ownership  interest 
includes,  but  is  not  limited  to.  persons 
who  are  shareholders  in  a  vessel  owned 
by  a  corporation  or  who  are  partners 
(general  or  limited)  to  a  vessel  owner. 

(8)  Consolidation  restriction.  Limited 
access  scallop  permits  and  DAS 
allocations  may  not  be  combined  or 


consolidated  from  two.  or  more  vessels, 
onto  one  vessel. 

(9)  Appeal  of  denial  of  limited  access 
permit,  (i)  Any  applicant  denied  a 
limited  access  permit,  may  appeal  the 
denial  within  30  days  of  the  notice  of 
denial.  Any  such  appeal  must  be  based 
on  one  or  more  of  the  following  grounds 
and  must  be  in  writing,  stating  the 
grounds  for  the  appeal: 

(A)  The  information  used  by  the 
Regional  Director  was  based  on 
mistaken  or  incorrect  data; 

(B)  The  applicant  was  prevented  by 
circumstances  beyond  his/her  control 
from  meeting  relevant  criteria:  or 

(C)  The  applicant  has  new  or 
additional  information  that  might 
change  an  initial  decision. 

(ii)  The  Regional  Director  will  appoint 
a  designee  who  will  make  the  initial 
decision  on  the  written  appeal. 

(iii)  If  the  applicant  is  not  satisfied 
with  the  initial  decision,  the  appeal  may 
be  presented  at  either  a  hearing  before 
an  officer  appointed  by  the  Regional 
Director  or  before  an  Advisory  Appeals 
Board  if  established  pursuant  to 
paragraph  (a)(9)(iv)(B)  of  this  section. 
The  vessel  owner  forfeits  the  option  to 
have  a  hearing  before  an  officer 
appointed  by  the  Regional  Director  if 
he/she  requests  a  review  by  the 
Advisory  Appeals  Board,  if  such  a  board 
is  established. 

(iv)  Pecommendations  to  the  Regional 
Director— {A)  Hearing  Officer  If  an 
appeal  is  reviewed  by  a  hearing  officer, 
the  hearing  officer  shall  make  a  finding 
and  recommendation  to  the  Regional 
Director  which  shall  be  advisory  only. 

(B)  Advisory  Appeals  Board.  The 
Regional  Director  may  establish,  or 
request  the  Cotincil  to  establish,  an 
Advisory  Api>eal  Board.  If  such  a  board 
is  established  and  approved  by  the 
Regional  Director,  an  appealing  vessel 
owner  who  is  not  satisfied  with  the 
initial  decision,  may  request  that  an 
appeal  be  reviewed  by  the  Appeals 
Board.  If  such  a  request  is  made,  the 
Regional  Director  shall  forward  the 
appeal  to  the  Appeals  Board  within  15 
days  after  receipt  of  the  appeal.  Any 
appeal  reviewed  by  the  Appeals  Board 
made  up  of  other  than  Federal 
employees  shall  be  open  to  the  public, 
including  all  documentation  presented 
to  support  the  appeal.  The  Appeals 
Board  shall  make  findings  and 
recommendations  that  shall  be  advisory 
to  the  Council,  which  in  turn  shall 
provide  a  recommendation  to  the 
Regional  Director. 

(v)  The  Regional  Director's  decision 
on  this  appeal  is  the  final  administrative 
decision  of  the  Department  of 
Commerce.  •" 


(vi)  Status  of  vessels  pending  appeal. 

(A)  A  vessel  for  which  an  application  . 
has  been  completed  and  an  appeal  has 
been  initiated  may  fish  under  the  Full- 
time DAS  allocation,  pending  the 
appeal,  if  NMFS  has  evidence,  or  tlie 
vessel  owner  can  present  credible 
evidence  at  the  time  of  the  appeal,  that 
the  vessel  participated  in  at  least  10 
trips,  each  landing  more  than  400 
pounds  (181.44  kg)  of  shucked  scallops 
or  50  U.S.  bushels  (17.62  hi)  of  in-shell 
scallops,  in  any  consecutive  12-month 
period  during  1991-1992. 

(B)  A  vessel  owner  appealing  under 
this  part  who  cannot  meet  the  criteria 
specified  in  paragraph  (a)(9)(iv)(A)  of 
this  section,  but  who  can  establish 
through  credible  evidence,  or  NMFS 
records,  that  his/her  vessel  fished  at 
least  5  trips,  each  landing  more  than  400 
pounds  (181.44  kg)  of  shucked  scallops 
or  50  U.S.  bushels  (17.62  hi)  of  in-shell 
scallops,  in  any  12  consecutive  month 
period  during  1991-1992.  may  fish 
under  the  Fart-time  DAS  allocation  of 
days,  pending  appeal/ 

(C)  Vessel  owners  appealing  under 
this  part  who  cannot  meet  the  criteria 
specified  in  paragraphs  (a)(9)(vi)  (A)  or 

(B)  of  this  section,  but  who  can  establish 
through  credible  evidence,  or  NMFS 
records,  that  their  vessel  fished  at  least 

1  trip,  landing  more  than  400  pounds 
(181.44  kg)  of  shucked  scallops  or  50 
U.S.  bushels  (17.62  hi)  of  in-shell 
scallops,  during  1991-1992.  may  fish 
under  the  Occasional  DAS  allocation  of 
days,  pending  appeal. 

(D)  The  decision  and  notification 
whether  to  allow  any  vessel  that 
presents  evidence  under  paragraphs 
(a)(9)(vi)  (A)  through  (C)  of  this  section 
to  fish  under  one  of  the  three  categories 
of  DAS,  pending  the  appeal,  will  be 
provided  by  the  Regional  Director  in  a 
letter.  Any  such  decision  is  the  final 
administrative  decision  of  the 
Department  of  Commerce  on  fishing 
activity  pending  the  appeal.  The 
authorizing  letter  must  be  carried  on 
board  the  vessel  while  participating  in 
the  DAS  program. 

(b)  General  scallop  permit.  Any  vessel 
of  the  United  States  that  is  not  in 
possession  of  a  limited  access  permit, 
and  that  possesses,  retains,  or  lands 
between  40  pounds  (18.14  kg)  and  400 
pounds  (181.44  kg)  of  shucked  meats 
per  trip,  or  the  equivalent  amount  of  in- 
shell  scallops  (5  and  50  U.S.  bushels 
(176.2  I  and  17.62  hi),  respectively), 
except  vessels  that  fish  exclusively  in 
state  waters  for  scallops,  must  have  a 
general  scallop  permit. 

(c)  Condition.  Vessel  owners  who 
apply  for  a  fishing  vessel  permit  under 
this  section  must  agree  as  a  condition  of 
the  permit  that  the  vessel  and  vessel's 


Federal  Register  /  Vol.  58,  No.  169  /  Thursday,  September  2,  1993  /  Proposed  Rules  46613 


Tishing,  catch,  crew  size,  and  pertinent 
gear  (without  regard  to  whether  such 
fishing  occurs  in  the  EEZ  or  landward 
of  the  EEZ,  and  without  regard  to  where 
such  fish  or  gear  are  possessed,  taken, 
or  landed),  will  be  subject  to  all 
requirements  of  this  part,  unless    - 
exempted  from  such  requirements 
under  §  650.27.  The  vessel  and  all  such 
fishing,  catch,  crew  size,  and  gear  will 
remain  subject  to  all  applicable  state  or 
local  requirements.  If  a  requirement  of 
this  part  and  a  management  measure 
required  by  state  or  local  law  differ,  any 
vessel  owner  permitted  to  fish  in  the 
EEZ  must  comply  with  the  more 
restrictive  requirement. 

(d)  Vessel  application.  Applicants  for 
a  permit  under  this  section  must  submit 
a  completed  application  on  an 
appropriate  form  obtained  from  the 
Regional  Director.  The  application  must 
be  signed  by  the  owner  of  the  vessel,  or 
the  owner's  authorized  representative, 
and  submitted  to  the  Regional  Director 
at  least  30  days  before  the  date  on  which 
the  applicant  desires  to  have  the  permit 
made  effective.  The  Regional  Director 
will  notify  the  applicant  of  any 
deficiency  in  the  application  pursuant 
to  this  section.  Applicants  for  limited 
access  permits  who  have  not  been 
notified  of  eligibility  by  the  Regional 
Director  shall  provide  information  with 
the  application  sufficient  for  the 
Regional  Director  to  determine  whether 
the  vessel  meets  the  eligibility 
requirements  specified  under  paragraph 
(a)(1)  of  this  section.  Applications  for 
1994  limited  access  permits  must  be 
submitted  by  the  date  12  months  after 
date  of  effectiveness  of  the  final  rule. 
Acceptable  forms  of  proof  include,  but 
are  not  limited  to,  state  weigh-out 
records,  packout  forms,  settlement 
sheets,  grocery  receipts,  fuel  receipts, 
and  bridge  logs. 

(e)  Information  requirements.  (1)  An 
application  for  either  a  limited  access  or 
general  scallop  permit  must  contain  the 
following  information,  and  any  other 
information  required  by  the  Regional 
Director:  Vessel  name;  owner  name, 
mailing  address,  and  telephone  number; 
U.S.  Coast  Guard  documentation 
number  and  a  copy  of  vessel's  U.S. 
Coast  Guard  documentation  or,  if 
undocumented,  state  registration 
number  and  a  copy  of  the  state 
registration;  home  port  and  principal 
port  of  landing;  length;  gross  tonnage; 
net  tonnage;  engine  horsepower;  year 
the  vessel  was  built;  type  of 
construction;  typ)e  of  propulsion; 
approximate  fish-hold  capacity;  type  of 
fishing  gear  used  by  the  vessel;  number 
of  crew;  permit  category;  if  the  owner  is 
a  corporation,  a  copy  of  the  Certificate 
of  Incorporation,  and  the  names  and 


addresses  of  all  shareholders  owning  25 
percent  or  more  of  the  corporation's 
shares;  if  the  owner  is  a  partnership,  a 
copy  of  the  Partnership  Agreement  and 
the  names  and  addresses  of  all  partners; 
and  name  and  signature  of  the  owner  or 
the  owner's  authorized  representative. 

(2)  Applications  for  a  limited  access 
scallop  permit  must  also  contain  the 
following: 

(i)  For  every  person  named  by 
applicants  for  limited  access  permits 
pursuant  to  paragraph  (e)(1)  of  this 
section,  the  names  of  all  other  vessels  in 
which  that  person  has  an  ownership 
interest  and  for  which  a  limited  access 
scallop  permit  has  been  issued  or 
applied  for; 

(ii)  The  engine  horsepower  of  the 
vessel  as  specified  in  the  vessel's  permit 
documentation  as  of  August  3, 1992;  or, 
if  the  engine  horsepower  is  different 
from  that  stated  in  the  vessel's  Federal 
scallop  permit  as  of  August  3,  1992, 
sufficient  documentation  to  ascertain 
the  different  engine  horsepower; 

(iii)  If  applying  for  Full-time  or  Part- 
time  limited  access  permit,  or  if  opting 
to  use  a  VTS  unit  although  not  required, 
a  copy  of  the  vendor  installation  receipt 
from  a  NMFS-certified  VTS  vendor  as 
described  in  §650.25(a1;  and 

(iv)  If  applying  for  the  small  dredge 
program  set  forth  under  §  650.21(e),  an 
annual  declaration  intc  the  program. 

(f)  Fees.  The  Regional  Director  may 
charge  a  fee  to  recover  the 
administrative  expense  of  issuing  a 
permit  required  under  this  section.  The 
amount  of  the  fee  is  calculated  in 
accordance  with  the  procedures  of  the 
NOAA  Finance  Handbook  for 
determining  administrative  costs  of  each 
special  product  or  service.  The  fee  may 
not  exceed  such  costs  and  is  specified 
with  each  application  form.  The 
appropriate  fee  must  accompany  each 
application;  if  it  does  not,  the 
application  will  be  considered 
incomplete  for  purposes  of  paragraph  (g) 
of  this  section. 

(g)  Issuance.  (1)  Except  as  provided  in 
subpart  D  of  15  CFR  part  904  and  under 
§  650.4(a)(9).  the  Regional  Director  shall 
issue  a  ves.sel  permit  within  30  days  of 
receipt  of  the  application  unless: 

(i)  The  applicant  has  failed  to  submit 
a  completed  application.  An  application 
is  complete  when  all  requested  forms, 
information,  documentation,  and  fees,  if 
applicable,  have  been  received  and  the 
applicant  has  submitted  all  applicable 
reports  specified  at  §650.7. 

(ii)  The  application  was  not  submitted 
and  received  in  a  timely  fashion  in 
accordance  with  paragraphs  (a)(l)(iii) 
and  (p)  of  this  section. 

(iii)  The  applicant  and  applicant's 
vessel  failed  to  meet  all  eligibility 


requirements  described  in  paragraphs 
(a)  (1)  and  (2)  of  this  section. 

(iv)  For  applicants  applying  for  aTull- 
time  or  Part-time  limited  access  permit, 
the  applicant  has  failed  to  meet  all  of 
the  VTS  requirements  as  described  in 
§650.25. 

(v)  The  applicant  has  faibd  to  meet 
any  other  application  requirements       , 
stated  in  50  CFR  part  650. 

(2)  Upon  receipt  of  an  incomplete  or 
improperly  executed  application,  the 
Regional  Director  will  notify  the 
applicant  of  the  deficiency  in  the 
application.  If  the  applicant  fails  to 
correct  the  deficiency  within  30  days 
following  the  date  of  notification,  the 
application  will  be  considered 
abandoned. 

(h)  E.\piration.  A  permit  will  expire 
upon  the  renewal  date  specified  by  the 
Regional  Director. 

(i)  Duration.  A  permit  is  valid  until  it 
is  revoked,  suspended,  or  modified 
under  15  CFR  part  904,  or  until  it 
otherwise  expires,  or  ownership 
changes,  or  the  applicant  has  failed  to 
report  any  change  in  the  information  on 
the  permit  application  to  the  Regional 
Director  as  specified  in  paragraph  (1)  of 
this  section.  Federal  fishing  vessel 
permits  must  be  renewed  annually. 

(j)  Replacement.  Replacement 
permits,  for  otheruise  valid  permits, 
may  be  issued  by  the  Regional  Director 
when  requested  in  writing  by  the  owner 
or  authorized  representative,  stating  the 
need  for  replacement,  the  name  of  the 
vessel,  and  the  fishing  permit  number 
assigne^.  An  application  for  a 
replacement  permit  will  not  be 
considered  a  new  application.  An 
appropriate  fee,  consistent  with  the 
Magnuson  Act,  may  be  charged  for 
issuance  of  the  replacement  permit. 

(k)  Transfer.  Permits  i.ssued  under  this 
part  are  not  transferable  or  assignable.  A 
permit  is  valid  only  for  the  vessel  and 
owner  to  whom  it  is  issued,    e 

(1)  Change  in  application  infonnation. 
Within  15  days  after  a  change  in  the 
information  contained  in  an  application 
submitted  under  this  section,  the  permit 
holder  must  report  the  change  in  writing 
to  the  Regional  Director.  If  written 
notice  of  the  change  in  information  is 
not  received  by  tfie  Regional  Director 
within  15  days,  the  permit  is  void. 

(m)  Alteration.  Any  permit  that  has 
been  altered,  erased,  or  mutilated  is 
invalid. 

(n)  Display.  Any  permit  issued  under 
this  part  must  be  maintained  in  legible 
condition  and  displayed  for  inspection 
upon  request  by  an  authorized  officer. 

(o)  Sanctions.  Procedures  governing 
enforcement-related  permit  sanctions 
and  denials  are  found  at  subpart  D  of  15 
CFR  part  904. 
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(p)  Limited  access  permit  renewal.  To 
renew  or  apply  for  a  limited  access 
permit  in  1995  and  thereafter,  a 
completed  application  must  be  received 
by  the  Regional  Director  by  December 
31  of  the  year  before  the  permit  is 
ne<?ried.  For  example,  to  receive  a 
limited  access  jjermit  for  1996.  vessel 
owners  must  apply  by  December  31. 
1905.  Failure  to  renew  a  limited  access 
permit  in  any  year  bars  the  renewal  of 
the  pe'rmit  in  subsequent  years. 

(qi  Voluntary-  relinqui^nment  of 
limited  acce.'i.<i  permits.  If  a  vessel's 
Federal  limited  access  scxillop  permit  is 
voluntarily  relinquished,  no  Federal 
scallop  permit  may  be  re-issued  or 
renewed  based  on  the  vessel's  history, 
or  to  any  vessel  relying  on  the  vessel's 
history. 

§  650.5    Operator  permits. 

(a)  Any  operator  of  a  vessel  issued  a 
limited  access  or  general  scallop  permit, 
or  any  operator  of  a  vessel  fishing  for 
scallops  in  the  EEZ  or  in  possession  of 
more  than  40  pounds  (18.14  kg)  of 
shucked  scallops,  or  5  U.S.  bushels 
(176.2  1)  of  in-shell  scallops,  in  or 
harvested  from  the  EEZ.  must  have  in 
his/her  possession  a  valid  operator's 
permit  issued  under  this  part. 

(b)  Operator  application.  Applicants 
for  a  permit  under  this  section  must 
.submit  a  completed  permit  application 
on  an  appropriate  form  obtained  from 
the  Regional  Director.  The  application 
must  be  signed  by  the  applicant  and 
submitted  to  the  Regional  Director  at 
least  30  days  prior  to  the  date  on  which 
the  applicant  desires  to  have  thej^ermit 
made  effective.  The  Regional  Diiector 
will  notify  the  applicant  of  any 
deficiency  in  the  application  pursuant 
to  this  section. 

(c)  Condition.  Vessel  operators  vjifao 
apply  fora  fishing  operator's  perniit 
under  this  section  must  agree  as  a 
condition  of  this  permit  that  the 
operator  and  vessel's  fishing,  catch, 
crew  size,  and  pertinent  gear  (without 
regard  to  whether  such  fishing  occurs  in 
the  EEZ  or  landward  of  the  EEZ.  and 
without  regard  to  where  such  fish  or 
gear  are  possessed,  taken,  or  landed), 
will  be  subject  to  all  requirements  of 
this  part,  unless  e.xempted  from  such 
requirements  under  §650.27,  The  vessel 
and  all  such  fishing,  catch,  crew  size, 
and  gear  will  remain  subject  to  all 
applicable  state  or  local  requirements.  If 
a  requirement  of  this  part  and  a 
management  measure  required  by  state 
or  local  law  differ,  any  vessel  operator 
permitted  to  fish  in  the  EEZ  must 
comply  with  the  more  restrictive 
requirement. 

(d)  Information  requirements.  An 
applicant  must  provide  all  the  following 


information  any  other  information 
required  by  the  Regional  Director:  name, 
mailing  address,  and  telephone  number, 
date  of  birth;  hair  color;  eye  color; 
height;  weight;  .social  security  number 
(optional)  and  signature  of  the 
applicant.  Two  color  passport  size 
photographs  of  the  applicant  must  also 
be  provided  with  the  permit 
application. 

(e)  Fees.  The  Regional  Director  may 
charge  a  fee  to  recover  the 
administrative  expense  of  issuing  a 
permit  required  under  this  section.  The 
amount  of  the  fee  is  calculated  in 
accordance  with  the  procedures  of  the 
NOAA  Financial  Handbook  for 
determining  the  administrative  costs  of 
each  special  product  or  service.  The  fee 
may  not  exceed  such  costs  and  is 
specified  with  each  application  form. 
The  appropriate  fee  must  accompany 
each  application;  if  it  does  not,  the 
application  will  be  considered 
incomplete  for  purposes  of  paragraph  (f) 
of  this  section. 

(f)  Issuance.  Except  as  provided  in 
subpart  D  of  15  CFR  part  904.  the 
Regional  Director  shall  issue  an 
operator's  permit  within  30  days  of 
receipt  of  a  completed  application  if  the 
criteria  specified  herein  are  met.  Upon 
receipt  of  an  incomplete  or  improperly 
executed  application,  the  Regional 
Director  will  notify  the  applicant  of  the 
deficiency  in  the  application.  If  the 
applicant  fails  to  correct  the  deficiency 
within  30  days  following  the  date  of 
notification,  the  application  will  be 
considered  abandoned. 

(g)  Expiration.  The  permit  will  expire 
upon  the  renewal  date  specified  by  the 
Regional  Director. 

(h)  Duration.  A  permit  is  valid  until 
it  is  revoked,  suspended,  or  modified 
under  15  CFR  part  904,  or  until  it 
otherwise  expires,  or  ownership 
changes,  or  the  applicant  has  failed  to 
report  a  change  in  the  information  on 
the  permit  application  to  the  Regional 
Director  as  specified  in  paragraph  (k)  of 
this  section. 

(i)  Replacement.  Replacement 
permits,  for  otherwise  valid  permits, 
may  be  issued  by  the  Regional  Director 
when  requested  in  writing  by  the 
applicant,  stating  the  need  for 
replacement  and  the  permit  number 
assigned.  An  applicant  for  a 
replacement  permit  must  also  provide 
two  color  pas.sport  size  photos  of  the 
applicant.  An  application  for  a 
replacement  permit  will  not  be 
considered  a  new  application.  An 
appropriate  fee,  consistent  with  the 
Magnuson  Act.  may  be  charged. 

(j)  Transfer.  Permits  issued  under  this 
part  are  not  transferable  or  assignable.  A 


permit  is  valid  only  for  the  person  to 
whom  it  is  issued. 

(k)  Change  in  application 
information.  A  change  in  the  permit 
holder's  name,  address  or  telephone 
number  must  be  reported  in  writing  to 
the  Regional  Director  within  15  days  of 
the  change  in  information.  If  written 
notice  of  the  change  in  information  is 
not  received  by  the  Regional  Director 
within  15  days,  the  permit  is  void. 

(1)  Alteration.  Any  permit  that  has 
been  altered,  erased,  qr  mutilated  is 
invalid. 

(m)  Display.  Any  permit  issued  under 
this  part  must  be  maintained  in  legible 
condition  and  displayed  for  inspection 
upon  request  by  any  authorized  officer. 

(n)  Sanctions.  Vessel  operators  with 
suspended  or  revoked  permits  may  not 
be  on  board  a  Federally  permitted 
fishing  vessel  in  any  capacity. 
Procedures  governing  enforcement- 
related  permit  sanctions  and  denials  are 
found  at  subpart  D  of  15  CFR  part  904. 

(o)  Vessel  owner  responsibility.  Vessel 
owners  are  responsible  for  ensuring  that 
their  vessels  are  operated  by  an 
individual  with  a  valid  operator's 
permit  issued  under  this  section. 

§  650.6    Dealer  permits. 

(a)  All  dealers  must  have  in  their 
possession  a  valid  permit  issued  under 
this  part. 

(b)  Dealer  application.  Applicants  for 
a  dealer's  permit  under  this  section 
must  submit  a  completed  application  on 
an  appropriate  form  provided  by  the 
Regional  Director.  The  application  must 
be  signed  by  the  applicant  and 
submitted  to  the  Regional  Director  at 
least  30  days  before  the  date  upon 
which  the  applicant  desires  to  have  the 
permit  made  effective.  The  Regional 
Director  will  notify  the  applicant  of  any 
deficiency  in  the  application  pursuant 
to  this  section. 

(c)  Information  requirements. 
Applications  must  contain  the  following 
information  and  any  other  information 
required  by  the  Regional  Director: 
Company  name,  place(s)  of  business, 
mailing  address(es)  and  telephone 
numbers);  owner's  name;  dealer  permit 
number;  and  name  and  signature  of  the 
person  responsible  for  the  truth  and 
accuracy  of  the  report.  If  the  dealer 
represents  a  corporation,  a  certificate  of 
incorporation  must  be  included  with  the 
application.  If  a  partnership,  a  copy  of 
the  Partnership  Agreement  and  the 
names  and  addresses  of  all  partners 
must  be  included  with  the  application. 

(d)  Fees.  The  Regional  Director  may 
charge  a  fee  to  recover  the 
administrative  expense  of  issuing  a 
permit  required  under  this  section.  The 
amount  of  the  fee  is  calculated  in 
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accordance  with  the  procedures  of  the 
NOAA  Finance  Handbook  for 
determining  the  administrative  costs  of 
each  special  product  or  service.  The  fee 
may  not  exceed  such  costs  and  is 
specified  with  each  application  form. 
The  appropriate  fee  must  accompany 
each  application;  if  it  does  not,  the 
application  will  be  considered 
incomplete  for  purposes  of  paragraph  (e) 
of  this  section. 

(e)  Issuance.  Except  as  provided  in 
subpart  D  of  15  CFR  part  904.  the 
Regional  Director  will  issue  a  permit  at 
any  time  during  the  fishing  year  to  an 
applicant  unless  the  applicant  has  failed 
to  submit  a  completed  application.  An 
application  is  complete  when  all 
requested  forms,  information,  and 
documentation  have  been  received  and 
the  applicant  has  submitted  all 
applicable  reports  specified  in 

§  650.7(a).  Upon  receipt  of  an 
incomplete  or  improperly  executed 
application,  the  Regional  director  will 
notify  the  applicant  of  the  deficiency  in 
the  application.  If  the  applicant  fails  to 
correct  the  deficiency  within  30  days 
following  the  date  of  notification,  the 
application  will  be  considered 
abandoned. 

(f)  Expiration.  A  permit  will  expire 
upon  the  renewal  date  specified  by  the 
Regional  Director. 

(g)  Duration.  A  permit  is  valid  until  it 
is  revoked,  suspended,  or  modified 
under  15  CFR  part  904,  or  until  it 
otherwise  expires  or  the  applicant  has 
failed  to  report  any  change  in  the 
information  on  the  permit  application  to 
the  Regional  Director  as  required  by 
paragraph  (j)  of  this  section. 

(h)  Replacement.  Replacement 
permits,  for  otherwise  valid  permits, 
may  be  issued  by  the  Regional  Director 
when  requested  in  writing  by  the 
applicant,  stating  the  need  for 
replacement  and  the  permit  number 
assigned.  An  application  for  a 
replacement  permit  will  not  be 
considered  a  new  application.  An 
appropriate  fee,  consistent  with  the 
Magnuson  Act.  may  be  charged. 

(i)  Transfer.  Permits  issued  under  this 
part  are  not  transferable  or  assignable.  A 
permit  is  valid  only  for  the  person  to 
whom,  or  other  business  entity  to 
which,  it  is  issued. 

(j)  Change  in  application  information. 
Within  15  days  after  a  change  in  the 
information  contained  in  an  application 
submitted  under  this  section,  the  permit 
holder  must  report  the  change  in  writing 
to  the  Regional  Director.  If  written 
notice  of  the  change  in  formation  is  not 
received  by  the  Regional  Director  within 
15  days,  the  permit  is  void. 


(k)  Alteration.  Any  permit  that  has 
been  altered,  erased,  or  mutilated  is 
invalid. 

(1)  Display.  Any  permit,  or  a  valid 
duplicate  thereof,  issued  under  this  part 
must  be  maintained  in  legible  condition 
and  displayed  for  inspection  upon 
request  by  any  authorized  officer. 

(m)  Federal  versus  state  requirements. 
If  a  requirement  of  this  part  differs  from 
a  fisheries  management  measure 
required  by  state  law.  any  dealer  issued 
a  Federal  permit  must  comply  with  the 
more  restrictive  requirement. 

(n)  Sanctions.  Procedures  governing 
enforcement-related  permit  sanctions 
and  denials  are  found  at  subpart  D  of  15 
CFR  part  904. 

§  650.7    Recordkeeping  and  reporting 
requirements. 

(a)  Dealers — (1)  Weekly  report. 
Dealers  shall  provide  at  least  the 
following  information  to  the  Regional 
Director,  or  official  designee,  on  a 
weekly  basis  on  forms  supplied  by  or 
approved  by.  or  by  means  approved  by. 
the  Regional  Director.  If  authorized  in 
writing  by  the  Regional  Director,  dealers 
may  submit  reports  electronically  or 
through  other  media.  The  following 
information,  and  any  other  information 
required  by  the  Regional  Director,  must 
be  provided:  Name  and  mailing  address 
of  dealer;  dealer  number;  name  and 
permit  number  of  the  vessels  from 
which  scallops  are  landed  or  received; 
dates  of  purchases;  pounds  by  species; 
price  by  species;  and  port  landed. 

(2)  Annual  report.  All  persons 
required  to  submit  reports  under 
paragraph  (a)(1)  of  this  section  are 
required  to  complete  the  "Employment 
Data"  section  of  the  Annual  Processed 
Products  Reports;  the  other  information 
on  that  form  is  voluntary.  Reports  shall 
be  submitted  to  an  address  supplied  by 
the  Regional  Director. 

(3)  Inspection.  The  dealer  shall  make 
copies  of  the  required  reports  that  have 
been  submitted,  should  have  been 
submitted,  or  the  records  upon  which 
the  reports  were  based,  available 
immediately  upon  request  for 
inspection  by  an  authorized  officer,  or 
by  an  employee  of  NMFS  designated  by 
the  Regional  Director  to  make  such 
inspections. 

(4)  Record  retention.  Copies  of 
reports,  and  records  upon  which  the 
reports  were  based,  must  be  retained 
and  available  for  review  for  one  year 
after  the  date  of  the  last  entry  on  the 
report.  The  dealer  shall  retain  such 
reports  and  records  at  its  principal  place 
of  business. 

(5)  Submitting  reports.  Reports  must 
be  sent  and  postmarked  within  3  days 
after  the  end  of  each  reporting  week. 


Each  dealer  will  be  sent  forms  and 
instructions,  including  the  address  to 
which  to  submit  reports,  shortly  after 
receipt  of  a  dealer  permit. 

(b)  Vessel  owners — (1)  Fishing  log 
reports.  The  owner  of  any  vessel 
holding  a  Federal  scallop  permit  shall 
maintain  on  board  the  vessel  an 
accurate  daily  fishing  log  report  for  all 
fishing  trips,  regardless  of  species  fished 
for  or  taken,  on  forms  supplied  by  or 
approved  by  the  Regional  Director. 
Vessel  owners  may  submit  reports 
electronically,  for  example  using  the 
VTS,  or  through  other  media  approved 
by  the  Regional  Director.  The  following 
information,  and  any  other  information 
required  by  the  Regional  Director,  must 
be  provided:  Vessel  name;  USCG 
documentation  number  (or  slate 
registration  number  if  undocumented); 
permit  number;  date/time  sailed;  date/ 
time  landed;  trip  type;  number  of  crew: 
gear  fished;  quantity  and  size  of  gear 
mesh/ring  size;  chart  area  fished; 
average  depth;  latitude/longitude  (or 
loran  station  and  bearings);  total  hauls 
per  area  fished;  average  tow  time 
duration;  all  species  landed  and 
discarded;  dealer  permit  number;  dealer 
name;  date  sold;  port  and  state  landed; 
and  vessel  operator's  name,  signature, 
and  permit  number. 

(2)  When  to  fill  in  the  log.  Such  log 
reports  must  be  filled  in,  except  for 
information  required  but  not  yet 
ascertainable,  before  offioading  has 
begun.  At  the  end  of  a  fishing  trip  all 
information  in  paragraph  (b)(1)  of  this 
section  must  be  filled  in  for  each  fishing 
trip  before  starting  the  next  fishing  trip. 

13)  Inspection.  Owners  and  operators 
shall,  immediately  upon  request,  make 
fishing  log  reports  currently  in  use,  or 
to  be  submitted,  available  for  inspection 
by  an  authorized  officer,  or  an  employee 
of  the  NMFS  designated  by  the  Regional 
Director  to  make  such  inspections  at  any 
time  during  or  after  a  trip. 

(4)  Record  retention.  Copies  of  fishing 
log  reports  must  be  retained  and 
available  for  review  for  one  year  after 
the  date  of  the  last  entry  on  the  report. 

(5)  Submitting  reports.  Fishing  log 
reports  must  be  sent  and,  if  mailed, 
postmarked,  within  15  days  of  the  last 
calendar  day  of  the  month  in  which  a 
trip  was  landed.  Each  owner  will  be 
sent  forms  and  instructions,  including 
the  address  to  which  to  submit  reports, 
shortly  after  receipt  of  a  fishing  permit. 
If  no  fishing  trip  is  made  during  a 
month,  a  report  so  stating  must  be 
submitted. 

§650.8    Vessel  identification. 

(a)  Vessel  name.  Each  fishing  vessel 
subject  to  this  part  and  over  25  feet  (7.fi 
m)  in  length  must  display  its  name  on 
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the  port  and  starboard  sides  of  the  bow 
and.  as  possible,  on  its  stem. 

(b)  official  number.  Each  fishing 
ve<\sels  subject  to  this  part  over  25  feet 
(7.6  m)  in  length  must  display  its 
ofHcial  number  on  the  port  and 
starboard  sides  of  the  deckhouse  or  hull, 
and  on  an  appropriate  weather  deck,  so 
as  to  be  visible  from  above  by 
enforcement  ves.se is  and  ain:raft.  The 
official  number  is  the  U.S.  Coast  Guard 
documentation  number  or  the  vessel's 
state  registration  number  for  vessels  not 
required  to  be  documented  under  title 
46  of  U.S.  Code. 

(c)  Numerals.  The  official  number 
must  be  permanently  affixed  in 
contrasting  block  Arabic  numerals  at 
least  13  inches  (45.7  cm)  in  height  for  ■ 
vessels  over  65  feet  (19.8  m).  and  at  least 
10  inches  (25.4  cm)  in  height  for  all 
other  vessels  over  25  feet  (7.6  m)  in 
length. 

(d)  Duties  of  owner  and  operator.  The 
owner  and  operator  of  each  vessel 
subject  to  this  part  will: 

(1)  Keep  the  vessel  name  and  official 
number  clearly  legible  and  in  good 
repair;  and 

(2)  Ensure  that  no  part  of  the  vessel, 
its  rigging,  its  fishing  gear,  or  any  other 
object  obstructs  the  view  of  the  official 
number  from  an  enforcement  vessel  or 
aircraft. 

§650.9    ProtUbitkHis. 

(a)  In  addition  to  the  prohibitions 
specified  in  §  620.7  of  this  chapter,  it  is 
unlawful  for  any  person  owning  or 
operating  a  vessel  issued  a  limited 
access  scallop  permit  or  a  general 
scallop  permit  under  §  650.4.  or  a  letter 
under  §650.4(a)(9)(vi)(D).  to  do  any  of 
the  following: 

(1)  Possess,  retain,  or  land  in-shell  sea 
scallops  smaller  than  the  minimum  size 
specified  in  §  650.20(a)  at  or  prior  to  the 
time  when  a  dealer  receives  or  possesses 
those  sea  scallops  for  a  commercial 
purpose.  All  Atlantic  sea  scallops  will 
be  subject  to  inspection  and 
enforcement,  in  accordance  with  the 
compliance  and  sampling  procedures 
specified  in  §  650.20(b).  up  to  and 
including  the  time  when  a  dealer 
receives  or  possesses  sea  scallops  for  a 
commercial  purpose. 

(2)  Fail  to  comply  in  an  accurate  and 
timely  fashion  with  the  log  report, 
reporting,  record  retention,  inspection, 
and  other  requirements  of  §  650.7(b). 

(3)  Possess,  retain,  or  land  sea 
scallops  unless  the  operator  of  the 
vessel  has  been  issued  an  operator's 
permit  under  §  650.5.  and  the  permit  is 
on  board  the  ves.sel  and  is  valid. 

(4)  Fail  to  report  to  the  Regional 
Director  within  15  days  any  change  in 
the  information  contained  in  the  permit 


application  as  required  under  §  650.4(1) 
or§650.5(k). 

(5)  Make  any  false  statement  in 
connection  with  an  application  under 
§650.4  or  §650.5. 

(6)  Fail  to  affix  and  maintain 
permanent  markings  as  required  by 
§650.8. 

(7)  Sell  or  transfer,  or  attempt  to  sell 
or  transfer,  to  a  dealer  any  sea  scallops 
unless  the  dealer  has  a  valid  dealer's 
permit  issued  under  §  G50.6. 

(8)  Land,  offload,  remove,  or 
otherwise  transfer,  or  attempt  to  land, 
offload,  remove,  or  otherwise  transfer 
Atlantic  sea  scallops  or  fish  from  one 
vessel  to  .Tnoll.er. 

(b)  In  addition  to  the  prohibitions 
specified  in  paragraph  (a)  of  this 
section,  it  is  unlawful  for  any  person 
owning  or  operating  a  vessel  issued  a 
limited  access  permit  under  §  650.4(a). 
or  a  letter  under  §650.4(a)(9)(vi)(D),  to 
do  any  of  the  following: 

(1)  Possess,  retain,  or  land  more  than 
400  pounds  (181.44  kg)  of  shucked  sea 
scallops  or  50  U.S.  bushels  (17.62  hi)  of 
in-shell  scallops  after  using  up  the 
vessel's  annual  DAS  allocation  or  when 
not  participating  under  the  DAS 
program  pursuant  to  §650.26,  unless 
exempted  from  DAS  allocations  as 
provided  in  §  650.27. 

(2)  Fail  to  have  a  certified, 
operational,  and  functioning  VTS  unit 
that  meets  the  specifications  of 

§  650.25(a)  on  board  the  vessel  at  all 
limes,  unless  the  vessel  is  not  subject  to 
the  VTS  requirements  specified  in 
§6.50.26. 

(3)  If  the  vessel  is  not  subject  to  VTS 
requirements  specified  in  §650.26,  fail 
to  comply  with  any  aspect  of  the  call- 
in  system  as  specified  in  §  650.26(b). 

(4)  Combine,  transfer,  or  consolidate 
DAS  allocations  firom  any  vessel  onto 
another  vessel  that  has  its  own  DAS 
allocation. 

(5)  Have  an  ownership  interest  in 
more  than  5  percent  of  the  total  number 
of  vessels  issued  limited  access  permits, 
except  as  provided  in  §650.4(a)(7)(iii). 

(6)  Increase  or  upgrade  the 
horsepower  of  such  vessel  or  its 
replacement  except  as  specified  in 
§  650.4(a)(5). 

(7)  Increase  or  upgrade  the  length, 
gross  registered  tonnage  or  net  tonnage 
of  such  vessel  or  its  replacement  except 
as  specified  in  §  650.4(a)(5). 

(8)  Fish  under  the  DAS  allocation 
program  with  trawl  nets  that  have  a 
maximum  sweep  exceeding  144  feet 
(43.9  m),  as  measured  by  the  total  length 
of  the  footrope  that  is  directly  attached 
to  the  webbing  of  the  net. 

(9)  Fish  under  the  DAS  allocation 
program  with,  or  have  available  for 
immediate  use,  trawl  nets  of  mesh 


smaller  than  the  minimum  size,  as 
specified  in  § 650.21(a)(2). 

(10)  Fish  under  the  DAS  allocation 
program  with  trawl  nets  that  use  chafing 
gear  or  other  means  or  devices  that 
violate  the  provisions  of  §  650.21(a)(3). 

(11)  Fish  under  the  DAS  allocation 
program  with  dredge  gear  that  has  a 
maximum  combined  dredge  width 
greater  than  31  feet  (9.4  ni),  measured  at 
the  widest  point  in  the  b.iil  of  each 
dredge. 

(12)  Fish  under  the  DAS  allocation 
program  with  dredge  gear  that  uses  net 
or  net  material  on  the  top  half  of  the 
dredge  of  a  minimum  mesh  siz*>  smaller 
than  that  specified  in  §650.21(b){:i). 

(13)  Fish  under  the  DAS  allocation 
program  with  dredge  gear  containing 
rings  that  have  minimum  sizes  smaller 
than  those  specified  in  §  6.50.21(b)(3). 

(14)  Use  more  than  double  links 
between  rings  of  dredge  gear. 

(15)  Use  cookies,  chafing  gear  or  other 
gear,  means,  or  devices  on  the  top  half 
of  a  dredge  that  obstruct  the  openings  in 
or  between  the  rings,  other  than  double 
links  as  specified  and  described  in 

§  650.21(b)(4). 

(16)  Fish  under  the  DAS  allocation 
program  with  more  than  9  persons, 
including  the  operator,  on  board  the 
vessel,  unless  otherwise  authorized  by 
the  Regional  Director. 

(17)  Fish  under  the  small  dredge 
program  as  specified  in  §  650.21(e)  with 
a  dredge  that  is  greater  than  10  feet  6 
inches  (3.2  m)  in  overall  width,  as 
measured  at  the  widest  point  in  the  bail 
of  the  dredge. 

(18)  Fish  under  the  small  dredge 
program  as  specified  in  §  650.21(e)  with 
more  than  5  persons,  including  the 
operator,  on  board  the  vessel,  unless 
otherwise  authorized  by  the  Regional 
Director. 

(19)  Use  shucking  machines  on  board 
a  ves.sel.  or  sorting  machines  on  board 

a  vessel  that  shucks  scallops  at  sea, 
unless  otherwise  authorised  by  the 
Regional  Director. 

(20)  Refuse  or  fail  to  carry  an  observer 
if  requested  to  do  so  by  the  Regional 
Director. 

(21)  Interfere  with  or  bar  by 
command,  impediment,  threat, 
coercion,  or  refusal  of  reasonable 
assistance,  an  observer  conducting  his 
or  her  duties  aboard  a  vessel. 

(22)  Fail  to  provide  an  observer  with 
the  required  food,  accommodations, 
access,  and  assistance,  as  specified  in 
§650.28. 

(23)  Fail  to  comply  with  any 
requirement  for  declaring  in  and  out  of 
the  DAS  allocation  program  as  specified 
in  §650.26. 

(24)  Fail  to  comply  with  any 
requirement  for  participating  in  the  DAS 


Exemption  Program  as  specified  in 
§650.27. 

(c)  In  addition  to  the  prohibitions 
specified  in  paragraph  (a)  of  this 
section,  it  is  unlawful  for  any  person 
owning  or  operating  a  vessel  issued  a 
general  scallop  permit  under  §  650.4(b) 
to  possess,  retain,  or  land  more  than  400 
pounds  (181.44  kg)  of  shucked  scallops 
or  50  U.S.  bushels  (17.62  hi)  of  in-shell 
scallops. 

(d)  In  addition  to  the  gencnl 
prohibitions  spe<;ified  in  §620.7  of  this 
chapter  and  the  prohibitions  specified 
in  paragraphs  (a),  (b)  and  (c)  of  this 
section,  it  is  unlawful  for  any  person  to 
do  any  of  the  following: 

(1)  Possess,  retain,  or  land  soa 
scallops  in  exce.ss  of  40  pounds  (18.14 
kg)  of  shucked  scallops  or  5  U.S. 
bushels  (176.2  1)  of  the  in-shell  scallops 
unless: 

(i)  The  scallops  were  harvested  by  a 
vessel  that  has  been  issued  a  general  or 
limited  aa:ess  scallop  permit  under 
§650.4.  or  a  letter  under 
§  650.4(a)(9)(vi)(D).  or 

(ii)  The  scallops  were  harvested  by  a 
vessel  without  a  Federal  scallop  permit 
and  that  fishes  for  scallops  exclusively 
in  state  waters. 

(2)  Possess,  retain,  or  land  sea 
scallops  in  excess  of  400  pounds  (181.44 
kg)  of  shucked  scallops  or  50  U.S. 
bushels  (17.62  hi)  of  in-shell  scallops 
unless:        - 

(i)  The  scallops  were  har\'ested  by  a 
vessel  that  has  been  issued  a  limited 
access  scallop  permit  under  §  650.4(a), 
or  a  letter  under  §650.4(a)(9)(vi)(D),  or 

(ii)  The  scallops  were  harvested  by  a 
vessel  without  a  Federal  scallop  permit 
and  that  fishes  for  scallops  exclusively 
in  state  waters. 

(3)  Possess,  retain,  or  land  sea 
scallops  in  excess  of  40  pounds  (18.14 
kg)  of  shucked  scallops  or  5  U.S. 
bushels  (176.2  1)  of  the  in-shell  scallops 
unless: 

(i)  The  scallops  were  harvested  by  a 
vessel  with  an  operator  on  board  who 
has  been  issued  an  operator's  permit 
under  §  650.5  and  the  permit  is  on  board 
the  vessel  and  is  valid,  or 

(ii)  The  scallops  were  harvested  by  a 
vessel  not  issued  a  Federal  scallop 
permit  and  that  fishes  for  scallops 
exclusively  in  state  waters. 

(4)  Land,  otTload.  cause  to  be 
offloaded,  sell,  or  transfer,  or  attempt  to 
land,  or  attempt  to  land,  offioad,  cause 
to  be  offloaded,  sell  or  transfer  sea 
scallops,  fi-oro  a  fishing  vessel,  whether 
on  land  or  at  sea,  as  an  owner  or 
operator  without  accurately  preparing 
and  submitting,  in  a  timely  fashion,  the 
documents  required  by  §650.7,  unless 
the  scallops  were  harvested  by  a  vessel 
without  a  Federal  sea  scallop  permit 


and  that  fishes  for  scallops  exclusively 
in  statt;  waters. 

(3)  Purchase  or  receive  scallops,  or 
attempt  to  purchase  or  receive  scallops, 
whether  on  land  or  at  sea,  as  a  dealer 
without  accurately  preparing, 
submitting  and  retaining,  in  a  tiinely 
fashion,  the  do<:uments  required  bv 
§050.7. 

(6)  l-ind.  offload,  remove,  otherwise 
transfer,  or  attempt  to  land,  offlond. 
remove  or  otherwise  transfer.  Atlantic 
sen  scallops  from  one  vesse;  to  another. 

(7)  Sell,  barter  or  tnde.  or  otherwise 
transfer,  or  attempt  to  sell,  barter  or 
trade,  or  otherwise  transfer,  for  a 
comniercicil  purpose  any  sea  scallops 
from  a  trip  whc^n  cctrh  is  40  pounds 
(18.14  kg)  of  shucked  srallcps  or  less,  or 
5  U.S.  bushels  (176.1  I)  of  in-shell 
scallops  unless  the  vessel  has  been 
issued  a  valid  Federal  gene-^l  or  limited 
access  .sf^ilop  permit  unde-  §  650.4,  or 

a  loMer  under  §  650.4(3)(9){  vi)(D),  or  the 
scallops  were  harvested  by  a  vessel 
without  a  Federal  scallop  permit  that 
fishes  for  scallops  exclusively  in  state 
waters. 

(8)  Purchase,  possess,  or  receive  for  a 
commercial  purpose,  or  attempt  to 
purchase,  possess,  or  receive  for  a 
commercial  purpose,  in  the  capacity  of 
a  dealer,  sea  scallops  taker  from  a 
fi.shing  vessel,  unless  in  pcssession  of  a 
valid  dealer's  permit  issued  under 
§650.6. 

(9)  Purchase,  possess,  or  receive  for 
commercial  purposes,  or  alempt  to 
purchase  or  receive  for  cornmercial 
purposes,  sea  scallops  caught  by  a 
vessel  other  than  one  issued  a  valid 
federal  general  or  limited  access  sea 
scallop  permit  under  §65r.4,  or  a  letter 
under  §  650.4(a)(9)(vi)(D),  unless  the 
scallops  were  harvested  \r/  a  vessel 
without  a  Federal  scallop  permit  and 
that  fishes  for  scallops  ex(  lusively  in 
state  waters. 

(10)  Assault,  resist,  oppose,  impede, 
harass,  intimidate,  or  inte-fere  with 
either  a  NMFS-approved  observer 
aboard  a  vessel,  or  an  authorized  officer 
conducting  any  search,  inspection, 
investigation,  or  seizure  in  connection 
with  enforcement  of  this  part. 

(11)  Make  any  false  statement,  oral  or 
written,  to  an  authorized  officer, 
concerning  the  taking,  catching, 
harvesting,  landing,  purchase,  sale,  or 
transfer  of  any  Atlantic  sea  scallops. 

(12)  Make  any  false  statement  on  any 
report  required  to  be  submitted  or 
maintained  under  §650.7. 

(13)  Tamper  with,  damage,  destroy, 
alf^'  or  in  nr.y  way  distort,  render 
useless,  inoperative,  ineffective,  or 
inaccurate  the  VTS  or  VTS  signal 
required  to  be  installed  on,  or 
transmitted  by.  Full-time  and  Part-time 


limited  access  scallop  vessels  or  any 
other  vessel  required  to  use  a  VTS  by 
this  part. 

(14)  Possess,  retain,  or  land  in-shtjU 
sea  scallops  smaller  than  the  minimum 
size  specified  in  §  050.20  at  or  prior  to 
the  time  when  a  dealer  receives  or 
possesses  those  sea  scallops  for  a 
commercial  purpose.  All  Atlantic  sea 
scallops  will  he.  subjeci  to  inspection 
and  enforcement  for  non-conformity,  in 
accordance  with  the  compliance  and 
sampling  procedures  spc<;ined  in 

§  650.20,  up  to  and  including  the  time 
when  a  dealer  receives  or  possesses 
those  sea  scallops  for  a  commort:ial 
purpose. 

(15)  Violate  any  provision  of  this  part, 
the  Magnuson  Act.  or  any  regulation  or 
permit  issued  under  the  Magnuson  Act. 

(e)  Any  pei^on  possessing,  retaining, 
or  landing  sea  scallops  in  excess  of  40 
pounds  (18.14  kg)  of  shucked  .scallops 
or  5  U.S.  bushels  (1 76.1  1)  of  in-shftll 
scallops  at  or  prior  to  the  time  when 
those  scallops  are  received  or  possessed 
by  a  dealer  is  subjert  to  all  of  the 
prohibitions  specified  in  paragraphs  (a) 
and  (b)  of  this  section,  unless  the 
scallops  were  harvested  by  a  vessel 
without  a  Federal  scallop  permit  and 
that  fishes  for  scallops  exclusively  in 
state  waters. 

(f)  Presumption.  Sea  scallops  that  are 
possessed,  retained,  or  landed  at  or 
prior  to  the  time  when  the  scallops  are 
received  by  a  dealer,  or  sea  scallops  that 
are  possessed  by  a  dealer,  are  presumed 
to  be  harvested  from  the  EEZ.  A 
preponderance  of  all  sub.mitted 
evidence,  that  such  scallops  were 
harvested  by  a  vessel  without  a  Federal 
scallop  permit  and  fishing  exclusively 
for  scallops  in  state  waters,  will  be 
sufficient  to  rebut  the  presumption. 

§  650.1 0    Facilitation  of  enforcement 
See  §  620.8  of  this  chapter. 

§650.11    Penalties. 
See  §  620.9  of  this  chapter. 

Subpart  B — Management  Measures 

§  650.20    Shell-tieight  standard. 

(a)  The  minimum  shell  height  for  in- 
shell  Atlantic  sea  scallops  is  3Vz  inches 
(89  mm). 

(b)  Compliance  and  sampling. 
Compliance  with  the  specified  shell- 
height  standards  will  be  determined  by 
inspection  and  enforcement  up  to  and 
including  the  first  transfer  of  scallops 
from  a  fishing  vessel  to  a  dealer,  or 
person  acting  in  the  capacity  of  a  dealer, 
as  follows:  the  authorized  officer  will 
take  samples  of  forty  scallops  each  at 
random  from  the  total  amount  of 
scallops  in  possession.  The  person  in 
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pos.ses.sion  of  the  scallops  may  request 
that  as  many  as  ten  samples  (400 
scallops)  be  examined  as  a  sample 
group.  A  sample  group  fails  to  comply 
with  the  standard  if  more  than  ten 
percent  of  all  scallops  sampled  are  less 
than  the  shell  height  spe<;ified  by  the 
standard.  The  shell  height  shall  be 
measured  in  a  straight  line  from  the 
hinge  of  the  scallop  to  the  outermost 
part  of  the  curve  on  the  leading  edge. 
The  total  amount  of  scallops  in 
pos<>ession  will  be  deemed  in  violation 
of  this  regulation  and  subject  to 
forfeiture  if  the  sample  group  fails  to 
comply  with  the  standard. 

§  650.21    Gear  and  crew  restrictions, 
(a)  Trawl  vessel  gear  restrictions. 
Trawl  vessels  issued  a  limited  access 
permit  under  §  650.4(a),  while  fishing 
under  the  DAS  program  for  sea  .scallops, 
must  comply  with  the  following: 

(1)  Maximum  sweep.  The  maximum 
trawl  sweep  must  not  exceed  144  feet 
(43.9  m)  as  measured  by  the  total  length 
of  the  footrope  that  is  directly  attached 
to  the  webbing  of  the  net. 

(2)  Minimum  mesh  size  restrictions. 
(i)  In  1994  and  1995,  the  minimum 
mesh  size  is  5  inches  (12.7  cm)  south  of 
a  line  commencing  at  the  shoreline  and 
proceeding  easterly  along  sg'lO'  N. 
Latitude  until  it  intersects  the  outer 
boundary  of  the  EEZ,  and  5>/^  inches 
(13.97  cm)  for  any  scallop  trawl  net 
north  of  this  line. 

(ii)  In  1996  and  beyond,  the  minimum 
.size  for  any  scallop  trawl  net  in  all  areas 
is  5Vi  inches  (13.97  cm). 

(iii)  No  vessel  may  have  available  for 
immediate  use  any  net,  or  any  piece  of 
a  net,  not  meeting  the  requirements 
specified  in  paragraph  (a)(2)(i)  of  this 
section,  or  mesh  that  is  rigged  in  a 
manner  that  is  inconsistent  with 
paragraph  (a)(3)  of  this  section.  A  net 
that  conforms  to  one  of  the  following 
specifications  and  that  can  be  shown 
not  to  have  been  in  recent  use  is 
considered  not  to  be  "available  for 
immediate  use": 

(A)  A  net  stowed  below  deck, 
provided: 

(1)  It  is  located  below  the  main 
working  deck  from  which  the  net  is 
deployed  and  retrieved; 

[2]  The  towing  wires,  including  the 
"leg"  wires,  are  detached  from  the  net; 

(J)  It  is  fan-folded  (flaked)  and  bound 
around  its  circumference. 

(B)  A  net  stowed  and  lashed  down  on 
deck,  provided: 

(2)  It  is  fan-folded  (flaked)  and  bound 
around  its  circumference; 

(2)  It  is  securely  fastened  to  the  deck 
or  rail  of  the  vessel;  and 

[3)  The  towing  wires,  including  the 
leg  wires,  are  detached  from  the  net. 


(C)  A  net  that  is  on  a  reel  and  is 
covered  and  .sef;ured,  provided; 

(J)  The  entire  surface  of  the  n^t  is 
covered  with  canvas  or  other  similar 
material  that  is  securely  bound; 

(2)  The  towing  wires,  including  the 
leg  wires,  are  detached  from  the  net;  and 

(J)  The  codend  is  removed  from  the 
net  and  stored  below  deck. 

(D)  Nets  that  are  secured  in  a  manner 
authorized  by  the  Regional  Director, 
provided  that  the  Regional  Director  has 
reviewed  the  alternative  manner  of 
securing  nets. 

(iv)  Mesh  sizes  shall  be  determined  by 
using  a  wedgeshaped  gauge  having  a 
taper  of  two  centimeters  in  eight 
centimeters  and  a  thickness  of  2.3 
millimeters  inserted  into  the  meshes 
under  a  pressure  or  pull  of  five 
kilograms.  The  mesh  size  will  be  the 
average  of  the  measurements  of  any 
series  of  20  consecutive  meshes  for  nets 
having  75  or  more  meshes,  and  10 
consecutive  meshes  for  nets  having 
fewer  than  75  meshes.  The  mesh  in  the 
regulated  portion  of  the  net  will  be 
measured  at  lea.st  five  meshes  away 
from  the  lacings,  running  parallel  to  the 
long  axis  of  the  net. 

(3)  Chafing  gear  and  other  gear 
obstructions,  (i)  A  fishing  vessel  may 
not  use  any  means,  device,  or  material, 
including,  but  not  limited  to,  nets,  net 
strengtheners,  ropes,  lines,  or  chafing 
gear,  on  the  top  of  the  regulated  portion 
of  a  trawl  net,  except  that,  one  .splitting 
strap  and  one  bull  rope  (if  present), 
consisting  of  line  and  rope  no  more  than 
3  inches  (7.62  cm)  in  diameter,  may  be 
used  if  such  splitting  strap  and/or  bull 
rope  does  not  constrict  in  any  manner 
the  top  of  the  regulated  portion  of  a 
trawl  net.  "Top  of  the  regulated  portion 
of  the  net"  means  the  50  percent  of  the 
entire  regulated  portion  of  the  net  that 
(in  a  hypothetical  situation)  would  not 
be  in  contact  with  the  ocean  bottom 
during  a  tow  if  the  regulated  portion  of 
the  net  were  laid  flat  on  the  ocean  floor. 
For  the  purposes  of  this  subparagraph, 
head  ropes  shall  not  be  considered  part 
of  the  top  of  the  regulated  portion  of  a 
trawl  net. 

(ii)  A  fishing  vessel  may  not  use  any 
mesh  construction  or  other  means  on,  or 
in  the  top  of,  the  regulated  portion  of 
the  net,  as  defined  in  paragraph  (a)(3)(i) 
of  this  section,  if  it  obstructs  the  meshes 
of  the  net,  or  otherwise  diminishes  the 
effectiveness  of  the  mesh  size. 

(iii)  No  net  may  be  used  in  which  the 
bars  entering  or  exiting  the  knots  twist 
around  each  other. 

(b)  Dredge  vessel  gear  restrictions.  All 
dredge  vessels  holding  a  Federal  sea 
scallop  permit  under  §650.4  and  in 
possession  of  sea  scallops,  or  limited 
access  vessels  in  the  DAS  Program,  with 


the  exception  of  hydraulic  clam  dredges 
and  mahogany  quahog  dredges  in 
pos.session  of  400  or  less  pounds  (181.44 
kg)  of  .sea  scallops,  must  comply  with 
the  following  restrictions: 

(1)  Dredge  width.  The  maximum 
combined  dredge  width  on  a  permitted 
scallop  dredge  vessel  shall  not  exceed 
31  feet  (9.4  m)  measured  at  the  widest 
point  in  the  bail  of  the  dredge,  except 
as  provided  under  paragraph  (e)  of  this 
se<;tion. 

(2)  Minimum  mesh  size,  (i)  The 
minimum  mesh  size  of  net  material  on 
the  top  of  a  scallop  dredge  is  5'/.;  inches 
(13.97  cm). 

(ii)  Mesh  size  is  measured  as  provided 
in  paragraph  (a)(2)(iv)  of  this  section. 

(3)  Minimum  ring  size,  (i)  For  1994 
and  1995.  the  minimum  inside  ring  size 
of  a  scallop  dredge  is  3V«  inches  (83 
mm). 

(ii)  For  1996  and  thereafter,  the 
minimum  inside  ring  size  is  3'/;^  inches 
(89  mm). 

(iii)  Ring  sizes  are  determined  by 
measuring  the  shortest  straight  line 
passing  through  the  center  of  the  ring 
from  one  inside  edge  to  the  opposite 
inside  edge  of  the  ring.  The 
measurement  shall  not  include  normal 
welds  from  ring  manufacturing  or  links. 
The  ring  size  will  be  the  average  of  the 
measurements  of  any  series  of  20 
consecutive  rings.  The  rings  to  be 
measured  will  be  at  least  five  rings  away 
from  the  mouth,  and  at  least  two  rings 
away  from  other  rigid  portions  of  the 
dredge. 

(4)  Chafing  gear  and  other  gear 
obstructions,  (i)  No  chafing  gear  or 
cookies  shall  be  u.sed  on  the  top  of  a 
scallop  dredge; 

(ii)  No  more  than  double  links 
between  rings  shall  be  used  in  or  on 
scallop  dredges; 

(iii)  No  material,  device,  net,  or 
dredge  configuration  or  design  shall  be 
used  if  it  results  in  obstructing  the 
release  of  scallops  that  would  have 
passed  through  a  legal  size  net  and 
dredge  that  did  not  have  in  use  any  such 
material,  device,  or  net  or  dredge 
configuration  or  design. 

(c)  Crew  restrictions.  Limited  access 
vessels  fishing  under  the  scallop  DAS 
program  may  have  no  more  than  nine 
people,  including  the  operator,  on  board 
unless  fishing  under  the  small  dredge 
program  specified  in  §  650.21(e).  or 
otherwise  authorized  by  the  Regional 
Director. 

(d)  Sorting  and  shucking  machines. 
(1)  Shucking  machines  are  prohibited 
on  all  limited  access  vessels  fishing 
under  the  scallop  DAS  program. 

(2)  Sorting  machines  are  prohibited 
on  limited  access  vessels  fishing  under 
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the  scallop  DAS  program  that  shuck 
a:aIlDps  at  sea. 

(e)  Small  dredge  program  restrictions. 
Any  vessel  owner  whose  vessel  is 
assigned  to  either  the  Part-time  or 
Occasional  category  may  request  to  be 
placed  in  one  category  higher  on  the 
annual  vessel  permit  application  as 
described  under  §650.4(e)(2)(iv).  Vessel 
owners  making  such  a  request  will  be 
placed  in  the  appropriate  category,  for 
the  entire  year,  if  they  agree  to  comply 
with  the  following  restrictions  when 
Fishing  under  the  DAS  program 
descrioed  in  §650.24,  or  are  in 
possession  of  more  than  400  lbs.  (181.44 
kg)  of  shucked  scallops  or  50  U.S. 
bushels  (17.62  hi)  of  inshell  scallops: 

(1)  The  vessel  must  fish  exclusively 
with  one  dredge  no  more  than  10.5  foot 
(3.2  m)  in  width; 

(2)  The  vessel  is  prohibited  from 
having  more  than  one  dredge  on  board 
or  in  use;  and, 

(3)  The  vessel  may  have  no  more  than 
five  people,  including  the  captain,  on 
board. 

§  650.22    Possession  restrictions. 

(a)  Owners  or  operators  of  vessels 
with  a  Limited  Access  permit  that  have 
declared  out  of  the  DAS  program  as 
specified  in  §650.26,  or  have  used  up 
their  DAS  allocations  and  vessels 
possessing  a  General  Scallop  Permit, 
unless  exempted  under  the  DAS 
exemption  program  described  under 

§  650.27,  are  prohibited  from  retaining, 
landing,  or  possessing  more  than  400 
pounds  (181.44  kg)  of  shucked  scallops, 
or  50  U.S.  bushels  (17.62  hi)  of  in-shell 
scallops  per  trip,  with  not  more  than 
one  scallop  trip  allowable  in  any 
calendar  day. 

(b)  Owners  or  operators  of  vessels 
without  a  Federal  sea  scallop  permit, 
except  vessels  fishing  for  scallops 
exclusively  in  state  waters,  are 
prohibited  from  retaining,  landing  or 
possessing  more  than  40  pounds  (18.14 
kg)  of  shucked  sea  scallops,  or  5  U.S. 
bushels  (176.2  1)  of  in-shell  sea  scallops. 
Owners  or  operators  of  vessels  without 
Federal  scallop  permits  are  prohibited 
from  selling,  bartering,  or  trading  sea 
scallops  harvested  from  Federal  waters. 

§650.23    Transfer-at-sea. 

(a)  Owners  or  operators  of  vessels 
permitted  under  §  650.4  are  prohibited 
from  transferring  or  attempting  to 
transfer  fish  from  one  vessel  to  another 
vessel,  or  other  conveyance,  at-sea. 

(b)  All  persons  are  prohibited  from 
transferring  or  attempting  to  transfer  sea 
scallops  from  one  vessel  to  another 
vessel,  or  other  conveyance,  at-sea. 


§  650.24    Days-at-saa  (DAS)  rllocations. 

Each  vessel  issued  a  limiled  access 
permit  shall  be  assigned  to  a  DAS 
category  based  on  evidence  and  criteria 
as  specified  in  paragraph  (a)  of  this 
section.  Limited  access  pemits  will 
indicate  which  category  the  vessel  is 
assigned  to.  Vessels  are  prohibited  from 
fishing  for,  landing,  or  possessing  more 
than  400  pounds  (181.44  kg)  of  sea 
scallops  per  trip  once  their  allocated 
number  of  DAS,  as  specified  under 
paragraph  (c)  of  this  section,  are  used 
up. 

(a)  Criteria  for  assigning  DAS 
categories.  All  vessels  quali^ing  for  a 
limited  access  permit  under  the  criteria 
specified  in  §  650.4(a)  shall  be  assigned 
to  the  Full-time,  Part-time,  or 
Occasional  DAS  category  based  on  the 
formulas  specified  in  paragraph  (b)  of 
this  section  and  the  following: 

(1)  Full-time.  A  vessel  shall  be 
assigned  to  the  Full-time  category  if  that 
vessel  has  averaged  at  least  1 50  days  of 
directed  scallop  fishing  annually 
according  to  the  formulas  specified  in 
paragraph  (b)  of  this  section; 

(2)  Part-time.  A  vessel  shall  be 
assigned  to  the  Part-time  cat<}gory  if  that 
vessel  has  averaged  more  then  37  days 
but  less  than  150  days  of  directed 
scallop  fishing  annually  according  to 
the  formulas  specified  in  paragraph  (b) 
of  this  section; 

(3)  Occasional.  A  vessel  shall  be 
assigned  to  the  Occasional  category  if 
that  vessel  has  averaged  37  days  or  less 
of  directed  scallop  fishing  annually 
according  to  the  formulas  specified  in 
paragraph  (b)  of  this  section. 

(b)  DAS  formulas.  A  vessel's  average 
number  of  days  of  directed  scallop 
fishing  for  purposes  of  assigning  the 
vessel  to  one  of  the  categories  specified 
in  paragraph  (a)  of  this  section  shall  be 
determined  by  applying  one  of  the 
following  formulas  to  the  data, 
information,  or  other  credible  evidence 
available  to  the  Regional  Director. 
Scallop  DAS  for  this  purpose  is  defined 
as  the  total  days  at  sea  on  trips  with 
landings  of  more  than  400  pounds 
(181.44  kg)  of  shucked  scallops  or  50 
U.S.  bushels  (17.62  hi)  of  in-shell 
scallops. 

(1)  The  following  formulas  apply  to 
all  vessels  qualifying  for  limited  access 
permits,  with  the  exception  of  vessels 
that  qualify  under  paragraph 
§650.4(a)(l)(i)(C).  The  DAS  formula 
applicable  to  that  group  of  vessels  is 
specified  in  paragraph  (b)(2)  of  this 
section.  Vessel  owners  may  choose  their 
1990  history  under  paragraph  (b)(l)(i)  of 
this  section,  or  a  calculation  based  on 
the  1985-1990  history,  as  applicable, 
under  paragraph  (b)(l)(ii).  DAS  are 
calculated  from  the  formulas  below  and 


the  result  is  applied  to  the  DAS 
categories  described  in  paragraph  (a)  of 
this  section. 

(i)  1990  fishing  history.  For  any  vessel 
that  fished  for  scallops  in  1990,  the 
number  of  scallop  DAS  may  be 
determined  by  calculating  the  total 
number  of  DAS  on  scallop  trips  ending 
in  1990;  or. 

(ii)  1985-1990  fishing  history.  For 
vessels  with  history  in  the  scallop 
fishery  between  1985  and  1990, 
inclusive,  the  number  of  years  history  is 
determined  as  follows.  With  the 
exception  of  the  adjustments  specified 
under  paragraphs  (b)(1)  (iii)  and-(iv)  of 
this  section,  vessels  whose  calculated 
scallop  history  is  based  on  a  formula 
below  must  use  their  entire  history  in 
the  scallop  fishery  and  may  not  elect  to 
use  a  formula  based  on  fewer  years 
history  in  the  fishery. 

(A)  Four  or  more  years  history. 
Calculate  the  total  number  of  scallop 
DAS  for  each  year,  exclude  the  high  and 
low  years  of  days  at  sea  and  average  the 
remaining  years;  or, 

(B)  Three  year  history.  Calculate  the 
total  number  of  scallop  DAS  for  each 
year,  average  the  high  and  low  years  of 
days  at  sea,  and  then  average  the  result 
with  the  third  year;  or, 

(C)  Two  year  history.  Calculate  the 
total  number  of  scallop  DAS  for  each 
year,  average  the  two  years*  DAS;  or, 

(D)  One  year  history.  Calculate  the 
actual  number  of  scallop  DAS  for  that 
year. 

(iii)  Pro-ration.  If  a  limited  access 
vessel  entered  the  scallop  fishery  for  the 
first  time  during  the  relevant  time 
period,  the  first  year  shall  be  pro-rated 
to  a  full  year  by  pro-rating  on  an  annual 
basis  the  number  of  DAS  the  vessel 
actually  incurred  on  trips  landing  more 
than  400  pounds  (181.44  kg)  of  scallops 
to  determine  the  number  of  days  at  sea 
the  vessel  would  have  incurred  had  the 
vessel  been  in  the  fishery  for  the  full 
year.  The  pro-ration  formula  is  as 
follows:  The  total  number  of  scallop 
DAS  in  that  year  is  divided  by  the 
percentage  of  the  year  the  vessel  was  in 
the  fishery  (by  month).  In  pro-rating  the 
days  for  such  vessels,  the  Regional 
Director  shall  take  into  account  the  date 
the  vessel  entered  the  fishery,  the 
vessel's  subsequent  fishing  history,  and 
other  relevant  information. 

(iv)  New  owner.  Vessel  owners  who 
purchased  their  vessel  during  the  1985- 
1990  time  period  may  request  that  the 
DAS  formulas  be  based  solely  on  their 
individual  history  in  the  scallop  fishery, 
excluding  all  previous  owner's  scallop 
histories.  Under  this  option  a  vessel's 
first  year  in  the  fishery  may  be  pro-rated 
based  on  the  criteria  specified  in 
paragraph  (b)(l)(iii)  of  this  section. 
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(2)  For  vessels  qualifying  for  a  limited 
access  scallop  permit  under  paragraph 
§650.4(a)(l)(i)(C).  Pro-rate  to  a  full  year 
the  total  number  of  days  the  vessel 
would  have  fished  and  landed  over  400 
pounds  (181.44  kg)  of  scallops  in  1990 
based  on  the  actual  number  of  days  the 
vessel  did  fish  in  1990  and  the  criteria 
specified  in  paragraph  (b)(l)(iii)  of  this 
section.  Then,  calculate  the  average 
number  of  DAS  for  trips  landing  more 
than  400  pounds  (181.44  kg]  of  scallops 
for  the  years  1991  and  1992.  The 


number  of  days  to  determine  the 
category  shall  be  the  lower  number 
between  the  pro-rated  1990  days  and  the 
average  of  DAS  in  1991  and  1992. 
(c)  DAS  allocations.  Each  vessel 
qualifying  for  one  of  the  three  categories 
specified  in  paragraph  (a)  of  this  section 
shall  be  allocated,  annually,  the 
maximum  number  of  days  at  sea  (DAS) 
it  may  participate  in  the  limited  access 
scallop  fishery,  according  to  the 
category  for  which  it  qualifies.  A  vessel 
that  has  declared  out  of  the  scallop 


fishery  pursuant  to  the  provisions  of 
§650.26,  or  has  used  up  its  allocated 
DAS,  may  leave  port  without  being 
assessed  a  DAS  as  long  as  it  does  not 
possess,  retain,  or  land  more  than  400 
pounds  (181.44  kg)  of  shucked  scallops 
or  50  U.S.  bushels  (17.61  hi)  of  in-shell 
scallops  and  complies  with  the  other 
requirements  of  this  part. 

(1)  Annual  DAS  allocations.  The 
annual  allocations  of  DAS  for  each 
category  of  vessel  specified  in  paragraph 
(a)  of  this  section  shall  be  as  follows: 


DAS  category 

1994 

199&-96 

1997 

1998-99 

2000> 

Full-time 

204 
91 
18 

182 
82 

16 

164 
66 
14 

142 
57 
12 

120 
48 

10 

Part-time  

Occasional 

(2)  Accrual  of  DAS.  DAS  shall  accrue 
in  hourly  increments,  with  all  partial 
hours  counted  as  full  hours.  A  DAS  is 
calculated  beginning  when  a  vessel 
leaves  port  and  ending  when  the  vessel 
returns  to  port  as  follows: 

(i)  DAS  for  vessels  that  are  under  the 
VTS  monitoring  system  described  in 
§  650.25  are  counted  beginning  with  the 
first  hourly  location  signal  received 
showing  that  the  vessel  crossed  the 
COLREGS  Demarcation  Line  leaving 
port  and  ending  with  the  first  hourly 
location  signal  received  showing  that 
the  vessel  crossed  the  COLREGS 
Demarcation  Line  upon  its  return  to 
port. 

(ii)  DAS  for  vessels  fishing  under  the 
call-in  notification  system  are  counted 
using  the  departure  date  and  time 
reported  under  §  650.26(b). 

(d)  Adjustments  in  annual  DAS 
allocations.  Adjustments  in  annual  DAS 
allocations,  if  required  to  meet  fishing 
mortality  reduction  goals,  may  be  made 
following  a  reappraisal  and  analysis 
"nder  the  framework  provisions 
specified  in  subpart  C  of  this  part. 

(e)  Notice  of  initial  DAS  category.  The 
Regional  Director  will  notify  all  owners 
of  vessels  that  are  deemed  eligible  to  be 
issued  a  limited  access  scallop  permit 
pursuant  to  §  650.4{an6)  as  to  which 
category  the  vessel  qualifies  for  based 
on  data,  information  and  other  evidence 
available  to  the  Regional  Director. 

(0  Appeal  of  DAS  category.  (1) 
Appeal  criteria.  Initial  placement  of  a 
vessel  into  a  vessel  category  may  be 
appealed  to  the  Regional  Director  within 
30  days  of  receipt  of  the  notice  of  a 
vessel's  DAS  category.  Any  such  appeal 
must  be  based  on  one  or  more  of  the 
following  grounds,  and  must  be  in 
writing  stating  the  grounds  for  the 
appeal: 


(i)  The  information  used  by  the 
Regional  Director  was  based  on 
mistaken  or  incorrect  data; 

(ii)  The  applicant  was  prevented  by 
circumstances  beyond  his/her  control 
from  meeting  relevant  criteria;  or 

(iii)  The  applicant  has  new  or 
additional  information  which  might 
change  the  initial  decision. 

(2)  The  Regional  Director  will  appoint 
a  designee  who  will  make  an  initial 
decision  on  the  written  appeal. 

(3)  If  the  applicant  is  not  satisfied 
with  the  initial  decision,  the  appeal  may 
be  presented  at  either  a  hearing  before 
an  officer  appointed  by  the  Regional 
Director  or  before  an  Advisory  Appeals 
Board  as  described  in  §650.4(a)(9)(iv)  of 
this  section.  The  vessel  owner  forfeits 
the  option  to  have  a  hearing  before  an 
officer  appointed  by  the  Regional 
Director  if  he/she  requests  a  review  by 
the  Advisory  Appeals  Board,  if  such  a 
board  is  established. 

(4)  Recommendations  to  the  Regional 
Director,  (i)  Hearing  Officer.  If  an  appeal 
is  reviewed  by  a  hearing  officer,  the 
hearing  ofTicer  shall  make  a  finding  and 
recommendation  to  the  Regional 
Director  which  shall  be  advisory  only. 

(ii)  Advisory  Appeals  Board.  If  an 
Advisory  Appeals  Board  is  established 
under  §650.4(a)(9)(iv),  an  appealing 
vessel  owner  who  is  not  satisfied  with 
the  initial  decision,  may  request  that  an 
appeal  be  reviewed  by  the  Appeals 
Board.  If  such  a  request  is  made,  the 
Regional  Director  shall  forward  the 
appeal  to  the  Appeals  Board  within  15 
days  after  receipt  of  the  appeal.  Any 
appeal  reviewed  by  the  Appeals  Board 
made  up  of  other  than  Federal 
employees  shall  be  open  to  the  public, 
including  all  documentation  presented 
to  support  the  appeal.  The  Appeals 
Board  shall  make  findings  and 
recommendations  that  shjH  be  advisory 


to  the  Council,  which  in  turn  shall  . 
provide  a  recommendation  to  the 
Regional  Director. 

(5)  The  Regional  Director's  decision 
on  this  appeal  is  the  final  administrative 
decision  of  the  Department  of 
Commerf:e. 

(6)  Status  of  vessels  pending  appeal. 
All  vessels,  while  appealing  their  DAS 
category,  may  fish  under  the  DAS 
allocation  allowed  under  the  next 
higher  category  than  the  vessel's  initial 
category  placement,  regardle.ss  of  what 
categorv'  the  vessel  is  appealing  to  be 
placed  in,  and  are  subject  to  ail 
requirements  applicable  to  such 
category  of  vessels  unless  otherwise 
exempted.  That  is  ,  if  a  vessel  was 
initially  placed  in  the  Part-time 
category,  that  vessel  may  fish  up  to  the 
maximum  number  of  DAS  allocated  to 
Full-time  vessels  until  the  Regional 
Director  has  made  a  final  determination 
on  the  appeal.  If  a  vessel  is  initially 
placed  in  the  Occasional  category,  that 
vessel  may  fish  up  to  the  DAS  allocated 
to  Part-time  vessels,  regardless  of  what 
category  the  Occasional  vessel  is 
appealing  to  be  placed  in,  until  the 
Regional  Director  has  made  a  final 
determination  on  the  appeal.  Any  DAS 
spent  fishing  for  scallops  shall  be 
counted  against  the  DAS  allocation  of 
the  category  that  the  vessel  is  ultimately 
placed  in.  If,  before  this  appeal  is 
decided,  a  vessel  exceeds  the  number  of 
days  it  is  finally  allocated  after  appeal 
the  excess  days  will  be  subtracted  from 
the  vessel's  allocation  of  days  in  1995. 

(g)  End-of-year-over.  Limited  access 
vessels  with  unused  DAS  on  December 
31  of  any  year  may  carry-over  a 
maximum  of  10  DAS  into  the  next  year. 
At  no  time  may  more  than  10  DAS  be 
carried  over. 

(h)  Good  Samaritan  credit.  Limited 
access  vessels  fishing  under  the  DAS 


program  and  that  spend  time  at  sea  for 
one  of  the  following  reasons,  and  that 
can  document  the  occurrence  through 
the  Coast  Guard,  will  be  credited  for  the 
time  documented: 

(1)  time  spent  assisting  in  a  Coast 
Guard  search  and  rescue,  operation;  or, 

(2)  time  spent  assisting  the  Coast 
Guard  in  towing  a  disabled  vessel. 

§650.25    Monitoring  requirements. 

(a)  Full-time  and  Part-time  limited 
access  vessels.  To  be  issued  a  Full-time 
or  Part-time  limited  accesi  scallop 
permit  as  specified  in  §  650.4(a),  all 
vessels  must  provide  documentation  to 
the  Regional  Director  that  the  vessel  has 
an  operational  VTS  unit  on  board  that 
meets  the  minimum  performance 
criteria  specified  in  paragraph  (a)(2)  of 
this  section,  or  as  modified  annually  as 
specified  in  paragraph  (a)(1)  of  this 
section.  This  VTS  must  be  a  certified 
unit  as  specified  in  paragraph  {a)(l)  of 
this  section. 

(1)  Certification.  The  Regional 
Director  will  annually  certify  VTS"s  that 
meet  minimum  performance  criteria 
specified  in  paragraph  (a)(2)  of  this 
section.  Any  changes  to  the  performance 
criteria  will  be  published  annually  in 
the  Federal  Register  and  a  list  of 
certified  systems  will  be  published  in 
the  Federal  Register  upon  addition  or 
deletion  of  a  system  from  the  list.  In  the 
event  that  a  system  is  deleted  from  the 
list,  vessel  owners  that  purchased  that 
system  prior  to  publication  of  the 
revised  list  will  be  considered  to  be  in 
compliance  with  the  requirement  to 
have  a  certified  unit. 

(2)  Minimum  \^S  performance 
criteria.  The  basic  required  features  of 
the  VTS  are  as  follows: 

(i)  The  VTS  shall  be  tamper  proof,  i.e.. 
shall  not  permit  the  input  of  false 
positions:  furthermore,  it  a  system  uses 
satellites  to  determine  position,  satellite 
selection  should  be  automatic  to 

Erovide  an  optimal  fix  and  should  not 
e  capable  of  being  manually 
overridden; 

(ii)  VTS  equipment  shall  be  fully 
automatic  and  operational  at  all  times 
regardless  of  weather  and 
environmental  conditions; 

(iii)  VTS  equipment  shall  be  capable 
of  tracking  vessels  in  all  U.S.  waters  in 
the  Atlantic  Ocean  from  the  shoreline  of 
each  coastal  state  to  a  line  215  nautical 
miles  offshore  and  shall  provide 
position  accuracy  to  within  400  meters 
(1,300  feet): 

(iv)  The  VTS  shall  have  the  capability 
of  transmitting  and  storing  information 
including  vessel  identification,  date, 
time,  and  latitude/longitude; 

(v)  The  VTS  shall  provide  accurate 
hourly  position  transmissions  every  day 


of  the  year.  In  addition,  the  VTS  shall 
allow  NOAA/NMFS  to  poll  individual 
vessels  or  any  set  of  vessels  at  any  time 
and  receive  position  reports  in  real  time; 
for  the  purposes  of  this  specification, 
"real  time"  shall  constitute  data  that 
reflect  a  delay  of  15  minutes  or  less 
between  the  displayed  information  and 
the  vessel's  actual  position; 

(vi)  The  VTS  nust  be  capable  of 
providing  network  message 
communications  between  the  vessel  and 
shore.  The  VTS  shall  allow  NMFS  to 
initiate  communications  or  data  transfer 
at  any  time; 

(vii)  The  VTS  vendor  shall  be  capable 
of  transmitting  position  data  tc  a  NMFS- 
designated  computer  system  via  a 
modem  at  a  minimum  speed  of  9600 
baud.  Transmission  will  be  in  ASCII  test 
in  a  file  format  acceptable  to  NMFS; 

(viii)  The  VTS  must  be  capable  of 
providing  vessel  locations  relative  to 
international  boundaries  and  fishery 
management  areas; 

(ix)  The  VTS  vendor  must  have  the 
capacity  to  archive  vessel  position 
histories  for  a  minimum  of  1  year  and 
to  provide  transmission  to  NMFS  of 
specified  portions  of  archived  data  in 
response  to  NMFS  requests  and  in  a 
variety  of  media  (tape,  floppy,  etc). 

(3)  Operating  requirements.  All 
required  VTS  units  must  transmit  a 
signal  indicating  the  vessel's  accurate 
position  at  least  every  hour,  24  hours  a 
day.  throughout  the  year. 

(4)  Presumption.  Failure  of  e  VTS  unit 
to  transmit  an  hourly  signal  of  a  vessel's 
position  shall  be  presumed  to  count 
against  a  DAS.  or  fi«ction  thereof,  for  as 
long  as  the  unit  fails  to  transmit  a  signal. 
Provision  of  a  preponderance  of 
evidence  that  the  failure  to  transmit  was 
due  to  an  unavoidable  malfunction  or 
disruption  of  the  transmission  that 
occurred  while  the  vessel  was  declared 
out  of  the  scallop  fishery  or  was  not  at 

-  sea  will  be  sufficient  to  rebut  the 
presumption. 

(5)  Replacement.  Should  a  \TS  unit 
require  replacement,  vessel  owners 
must  submit  documentation  to  the 
Regional  Director,  within  3  deys  and 
prior  to  their  next  trip,  verifying  that  the 
new  VTS  unit  is  an  operational  certified 
system  as  described  under  paragraph 
(a)(1)  of  this  section. 

(6)  Access.  As  a  condition  to  obtaining 
a  Full-time  or  Part-time  scallop  permit, 
all  vessel  owners  must  agree  to  allow 
the  NOAA/NMFS.  the  U.S.  Coast  Guard, 
and  their  authorized  officers  cr 
designees  access  to  the  vessels'  DAS  and 
location  data  obtained  from  its  VTS  at 
the  time  of  or  after  its  transmission  to 
the  vendor  or  receiver,  as  the  case  may 
be. 


(7)  Tampering.  Tampering  with  a 
VTS.  or  a  VTS  signal,  is  prohibited. 
Tampering  includes  any  activity  that  is 
likely  to  affect  the  unit's: 

(i)  ability  to  operate  properly; 

(ii)  signal;  or 

(iii)  the  accuracy  of  the  vessel's 
position  fix. 

(b)  Occasional  limited  access  vessels. 
Vessels  qualifying  for  a  DAS  allocation 
under  the  0(.t:asional  category  as 
described  under  §  650.24(a)(3).  may 
participate  in  either  the  DAS 
notification  program  using  the  VTS 
procedures  described  in  §  650.26(a)  or 
the  call-in  procedures  described  in 
§  650.25(b). 

§  650.26    DAS  notification  program. 
(a)  VTS  notification.  Owners  of 
scallop  vessels  with  Full-time  or  Part- 
time  limited  access  vessel  permits, 
owners  of  vessels  with  Occasional 
limited  access  permits  that  have  elected 
to  fish  under  the  VTS  monitoring 
system  specified  in  §650.25,  and  vessels 
fishing  under  the  small  dredge  program 
specified  in  §  650.24(e),  must  notify  the 
Regional  Director  by  VTS,  prior  to 
leaving  port,  of  their  intent  to  fish  under 
their  DAS  allocation  as  follows: 

(1)  Full-time  scallop  vessels  are 
deemed  to  be  fishing  under  the  DAS 
allocation  program  unless  they  declare 
out  of  the  sea  scallop  fishery  for  a 
specific  time  period  by  notifying  the 
Regional  Director. 

(2)  Owners  of  Part-time  scallop 
vessels  may  not  fish  in  the  DAS 
allocation  program  unless  they  declare 
into  the  scallop  fishery  for  a  specific 
time  period  by  notifying  the  Regional 
Director. 

(3)  If  the  VTS  is  not  available,  and  if 
authorized  by  the  Regional  Director,  a 
vessel  owner  must  notify  as  required  in 
paragraphs  (a)(1)  and  (a)(2)  of  this 
section  and  report  using  the  call-in 
notification  system  described  under 
paragraph  (b)  of  this  section. 

(b)  Call-in  notification.  Owners  of 
vessels  qualifying  for  a  DAS  allocation 
under  the  occasional  category  as 
described  under  §  650.24(a)(3)  or  fishing 
in  the  Part-time  category  under  the 
Appeal  Program  described  in 
§  650.24(f).  who  have  not  elected  to  fish 
under  the  VTS  monitoring  system 
described  in  §650.25,  and  vessels 
fishing  during  appeal  as  specified  in 
§650.4(a)(9)(vi)(D),  must  notify  the 
Regional  Director  of  participation  in  the 
scallop  DAS  allocation  program  prior  to 
leaving  port  on  each  trip.  Vessel  owners 
may  participate  in  the  VTS  notification 
system  described  under  paragraph  (a)  of 
this  section,  or  may  notify  the  Regional 
Director  by  calling  (508-281-9335)  or 
faxing  (508-281-9135)  the  following 
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information  at  least  2  hours  prior  to 
leaving  port  and  within  one  hour  of 
return  to  porf:  Owner  and  caller  name 
and  phone  number;  the  vessel's  name 
and  permit  number;  and  the  time,  and 
departure  date  or  ending  date,  as 
appropriate. 

§  650.27    DAS  exemption  program. 

Any  vessel  holding  a  limited  access 
scallop  permit  under  section  §  650.4(a) 
may  request  an  exemption  from  the  DAS 
Program  while  scallop  fishing 
exclusively  landward  of  the  outer 
boundary  of  a  state's  waters.  Any  such 
exemption  granted  will  exempt  the 
vessel  from  the  DAS  requirements 
specified  under  §  650.24(c). 

(a)  VTS  notification.  Vessel  owners 
requesting  a  DAS  exemption  via  a  VTS 
shall: 

(1)  Notify  NMFS,  via  their  VTS,  prior 
to  the  vessel's  first  trip  under  the  DAS 
exemption  program,  that  the  vessel  will 
be  fishing  exclusively  in  state  waters  for 
scallops;  and, 

(2)  Notify  NMFS.  via  their  VTS.  prior 
to  the  vessel's  first  planned  trip  in  the 
EEZ,  that  the  vessel  is  to  resume  fishing 
under  the  vessel's  DAS  allocation. 

(b)  Other  methods  of  notification. 
Vessel  owners  opting  to  request  entry 
into  the  DAS  exemption  program  via  fax 
or  phone  shall: 

(1)  Notify  NMFS  by  calling  508-281- 
9335  or  faxing  508-281-9135  the 
following  information  at  least  7  days 
prior  to  the  date  on  which  the 
exemption  is  requested:  owner  and 
caller  name  and  address;  vessel  name 
and  permit  number;  and  beginning  and 
ending  dates  of  the  exemption  period; 

(2)  Remain  in  the  exemption  program 
a  minimum  of  7  days;  and, 

(3)  If  an  exemption  holder  has  been  in 
the  program  a  minimum  of  7  days  and 
wishes  to  withdraw  earlier  than  the 
designated  end  of  the  exemption  period, 
the  exemption  holder  must  notify  the 
Regional  Director  of  early  withdrawal 
from  the  program.  Notification  of 
withdrawal  is  made  by  calling  508-281- 
9335  or  by  faxing  508-281-9135.  When 
providing  notice,  the  exemption  holder 
will  specify  that  the  request  is  for 
withdrawal  from  the  program  and 
provide  the  vessel  name  and  permit 
number,  and  the  name  and  phone 
number  of  the  caller.  The  exemption 
holder  may  not  leave  port  to  fish  for 
scallops  in  the  EEZ  until  48  hours  afler 
notification  of  early  withdrawal  is 
received  by  the  Regional  Director. 

(c)  A  vessel  participating  in  the  DAS 
exemption  program  may  not  fish  in  the 
EEZ  during  the  participation  period. 

(d)  Participation  in  tne  DAS 
exemption  program  expires  when  the 
owner's  or  vessel's  name  changes. 


(e)  Vessels  participating  in  the  DAS 
exemption  program  continue  to  be 
subject  to  all  the  other  requirements  of 
this  part. 

i  650.28    At-sea  observer  coverage. 

(a)  The  Regional  Director  may  require 
observers  for  any  vessel  holding  a 
Federal  sea  scallop  permit. 

(b)  Owners  of  vessels  selected  for 
observer  coverage  will  be  required  to 

.notify  the  appropriate  Regional  or 
Center  Director,  as  specified  by  the 
Regional  Director,  before  commencing 
any  fishing  trip  that  may  resuh  in  the 
harvest  of  any  Atlantic  sea  scallops. 
Notification  procedures  will  be 
specified  in  selection  to  vessel  owners. 

(c)  An  owner  or  operator  of  a  ves.sel 
on  which  a  NMFS-approved  observer  is 
embarked  must: 

(1)  Provide  accommodations  and  food 
that  are  equivalent  to  those  provided  to 
the  crew; 

(2)  Allow  the  observer  access  to  and 
use  of  the  vessel's  communications 
equipment  and  personnel  upon  request 
for  the  transmission  and  receipt  of 
messages  related  to  the  observer's 
duties; 

(3)  Allow  the  observer  access  to  and 
use  of  the  vessel's  navigation  equipment 
and  personnel  upon  request  to 
determine  the  vessel's  position; 

(4)  Allow  the  observer  free  and 
unobstructed  access  to  the  vessel's 
bridge,  working  decks,  holding  bins, 
weight  scales,  holds,  and  any  other 
space  used  to  hold,  process,  weigh,  or 
store  fish;  and 

(5)  Allow  the  observer  to  inspect  and 
copy  the  vessel's  log,  communications 
logs,  and  any  records  associated  with 
the  catch  and  distribution  of  fish  for  that 
trip. 

§  650.29    Experimental  fishing  exemption. 

(a)  The  Regional  Director  may  exempt 
any  person  or  vessel  from  the 
requirements  of  this  part  for  the  conduct 
of  experimental  fishing  beneficial  to  the 
management  of  the  sea  scallop  resource 
or  fishery. 

(b)  The  Regional  Director  may  not 
grant  such  exemption  unless  its  is 
determined  that  the  purpose,  design, 
and  administration  of  the  exemption  is 
consistent  with  the  objectives  of  the 
FMP,  the  provisions  of  the  Magnuson 
Act,  and  other  applicable  law,  and  that 
granting  the  exemption  will  not: 

(1)  Have  a  detrimental  effect  on  the 
sea  scallop  resource  and  fishery;  or 

(2)  Create  significant  enforcement 
problems. 

(c)  Each  vessel  participating  in  any 
exempted  experimental  fishing  activity 
is  subject  to  all  provisions  of  this  part 
except  those  necessarily  relating  to  the 


purpose  and  nature  of  the  exemption. 
The  exemption  will  be  specified  in  a 
letter  issued  by  the  Regional  Director  to 
each  vessel  participating  in  the 
exempted  activity.  This  letter  must  be 
carried  aboard  the  vessel  seeking  the 
benefit  of  such  exemption. 

Sut>part  C — Framework  Adjustments  to 
Management  Measures 

§  650.40    Framework  specifications. 

(a)  Annually,  upon  request  from  the 
Council,  but  at  a  minimum  in  the  years 
1996  and  1999,  the  Regional  Director 
will  provide  the  Council  with 
information  on  the  status  of  the  sea 
scallop  resource. 

(b)  Within  60  days  of  receipt  of  that 
information,  the  Council's  Plan 
Development  Team  (PDT)  shall  assess 
the  condition  of  the  Atlantic  sea  scallop 
resource  to  determine  the  adequacy  of 
the  total  allowable  DAS  reduction 
schedule,  described  in  §  650.24(c),  to 
achieve  the  target  fishing  mortality  rate. 
In  addition,  the  PDT  shall  make  a 
determination  whether  other  resource 
conservation  issues  exist  that  require  a 
management  response  in  order  to  meet 
the  goals  and  objectives  outlined  in  the 
FMP.  The  PDT  shall  report  its  findings 
and  recommendations  to  the  Council.  In 
its  report  to  the  Council,  the  PDT  shall 
provide  the  appropriate  rationale  and 
economic  and  biological  analysis  for  its 
recommendation  utilizing  the  most 
current  catch,  effort,  and  other  relevant 
data  from  the  fishery. 

(c)  After  receiving  the  PDT  findings 
and  recommendations,  the  Council  shall 
determine  whether  adjustments,  or 
additional  management  measures,  are 
necessary  to  meet  the  goals  and 
objectives  of  the  FMP.  If  the  Council 
determines  that  adjustments  to,  or 
additional,  management  measures  are 
necessary,  it  shall  develop  and  analyze 
appropriate  management  actions  over 
the  span  of  at  least  two  Council 
meetings.  The  Council  shall  provide  the 
public  with  advance  notice  of  the 
availability  of  both  the  proposals  and 
the  analysis,  and  opportunity  to 
comment  on  them  prior  to  and  at  the 
second  Council  meeting.  The  Council's 
recommendation  on  adjustments  to,  or 
addition  of,  management  measures  must 
come  from  one  or  more  of  the  following 
categories: 

(1)  DAS  changes; 
(2T-Shell  height; 

(3)  offloading  window  re-instatement; 

(4)  effort  monitoring; 

(5)  data  reporting; 

(6)  trip  limits; 

(7)  gear  restrictions; 

(8)  permitting  restrictions; 

(9)  crew  limits; 


Federal  Register  /  Vol.  58.  No.  169  /  Thursday.  Sep  .ember  2.  1993  /  Proposed  Rules         46623 


(10)  small  mesh  line; 

(11)  on  board  observers; 

(12)  any  other  management  measures 
rurrently  included  in  the  FMP. 

(d)  After  developing  management 
actions  and  receiving  public  testimony, 
the  Council  shall  make  a 
recommendation  to  the  Regional 
Director.  The  Council's 
recommendation  must  include 
supporting  rationale  and.  if  management 
measures  are  recommended,  an  analysis 
of  impacts,  and  a  recommendation  to 
the  Regional  Director  on  whether  to 
publish  the  management  measures  as  a 
final  rule.  If  the  Council  recommends 
that  the  management  measures  should 
be  published  as  a  final  rule,  the  Council 
must  consider  at  least  the  following 
factors  and  provide  support  and 
analysis  for  each  factor  considered: 

(1)  Whether  the  timing  of  the 
availability  of  data  on  which  the 
recommended  management  measures 
are  based  allows  for  adequate  time  to 
publish  a  proposed  rule  and  have 
regulations  in  place  for  an  entire 
harvest/fishing  season; 


(2)  Whether  there  has  been  adequate 
notice  and  opportunity  for  participation 
by  the  public  and  members  of  the 
affected  industry  in  the  development  of 
the  Council's  recommended 
management  measures; 

(3)  Whether  there  is  an  immediate 
need  to  provide  further  protection  for 
the  resource;  and, 

(4)  Whether  there  will  be  a  continuing 
evaluation  of  management  measures 
adopted  following  their  promulgation  as 
a  final  rule. 

(e)  If  the  Council's  recommendation 
includes  adjustments  or  additions  to 
management  measures,  and  if  after 
reviewing  the  Council's 
recommendation  and  supporting 
information: 

(1)  The  Regional  Director  concurs 
with  the  Council's  recommended 
management  measures  and  determines 
that  the  recommended  management 
measures  may  be  published  as  a  final 
rule  based  on  the  factors  specified  in 
paragraph  (d).  the  action  will  h<e 
published  in  the  Federal  Register  as  a 
final  rule:  or. 


(2)  The  Regional  Director  concurs 
with  the  Council's  recommended 
management  measures  and  determines 
that  the  recommended  management 
measures  should  be  published  first  as  a 
proposed  rule,  the  action  will  be 
published  as  a  proposed  rule  in  the 
Federal  Register.  After  additional 
public  conunent.  if  the  Regional 
Director  concurs  with  the  Council 
recommendation,  the  action  will  be 
published  as  a  final  rule  in  the  Federal 
Register,  or 

(3)  The  Regional  Director  does  not 
concur  with  the  Council's 
recommended  management  measures, 
the  Council  will  be  notified,  in  writing, 
of  the  reasons  for  the  non-concurrence. 
The  Council  may  reconsider  its  prior 
action  and  recommend  a  new  action 
under  paragraph  (d)  of  this  section. 

(f)  Nothing  in  this  section  is  meant  to 
derogate  from  the  authority  of  the 
Secretary  to  take  emergency  action 
under  section  305(e)  of  the  Magnuson 
Act. 
IFR  Doc.  93-21413  Filed  8-30-93;  4:08  pml 

BIUMC  CODE  3S10-22-M 


46624 


Notices 


Federal  Register 

Vol.  .58.  No.  169 

Thursday,  September  2,  1993 


This  section  oi  ttie  FEDERAL  REGISTER 
contains  documents  other  than  rules  or 
proposed  rules  that  are  applicabte  to  the 
public.  Notices  of  hearings  and  investigations, 
committee  meetings,  agency  decis-ons  and 
rulings,  delegations  of  auttxjnty,  filing  of 
petitions  and  applications  and  agency 
statements  of  organization  and  functions  are 
examples  of  documents  appearing  in  ttus 
section. 


ADMINISTRATIVE  CONFERENCE  OF 
THE  UNITED  STATES 

Committee  on  Regulation  and  the 
Model  Rules  Working  Group;  Public 
Meetings 

summary:  Pursuant  to  the  Federal 
Advisory  Committee  Act  (Pub.  L.  92- 
463),  notice  is  hereby  given  of  meetings 
of  the  Committee  on  Regulation  and  of 
the  Model  Rules  Working  Group  of  the 
Administrative  Conference  of  the 
United  States. 

Committee  on  Regulation 

DATES:  Monday,  September  20, 1993 
from  9;00  a.m.  to  1:00  p.m. 
ADDRESSES:  Office  of  the  Chairman. 
Administrative  Conference,  2120  L 
Street,  N\V.,  suite  500,  Washington,  DC. 
FOR  FURTHER  INFORMATION  CONTACT: 
David  Pritzker,  Office  of  the  Chairman, 
Administrative  Conference  of  the 
United  States,  2120  L  Street,  NW.,  suite 
500,  Washington.  DC  20037.  Telephone: 
(202) 254-7020. 

Model  Rules  Working  Group 

DATES:  Monday,  September  20,  1993,  at 
12  noon. 

ADDRESSES:  Washington  Office  Center. 
409  3rd  Street.  SW..  suite  320, 
Washington,  IX:. 

FOR  FURTHER  INFORMATION  CONTACT:  Gary 
J.  Edles,  Office  of  the  Chairman, 
Administrative  Conference  of  the 
United  States,  2120  L  Street.  NW..  suite 
500.  Washington.  DC  20037.  Telephone: 
(202) 254-7020. 

SUPPl-EMENTAflV  INFORMATION:  The 
Committee  on  Regulation  will  meet  to 
continue  to  discuss  the  project  on 
federal  agency  use  of  audited  self- 
certification  as  a  regulatory  technique 
and  the  status  of  any  other  p)ending 
projects.  The  project  is  being 
undertaken  for  the  Conference  by 
Professor  Douglas  Michael  of  the 
University  of  Kentucky.  The  Committee 
will  also  discuss  a  new  study  by 


Professor  Donald  Homstein  of  the 
University  of  North  Carolina  School  of 
Law,  on  pesticides  registration  and 
cancellation. 

The  Model  Rules  Working  Group  will 
meet  for  the  last  time  to  discuss  the  final 
set  of  model  rules  of  practice  and 
procedure  which  can  be  used  by  Federal 
agencies  informal  adjudications. 

Attendance  at  the  meetings  is  open  to 
the  interested  public,  but  limited  to  the 
space  available.  Persons  wishing  to 
attend  should  notify  the  Office  of  the 
Chairman  at  least  one  day  in  advance. 
The  committee  chairman,  if  he  deems  it 
appropriate,  may  permit  members  of  the 
public  to  present  oral  statements  at  the 
meeting.  Any  member  of  the  public  may 
file  a  written  statement  with  the 
committee  before,  during,  or  after  the 
meeting.  Minutes  of  the  meeting  will  be 
available  on  request. 

Dated:  August  30,  1993. 
Jefrey  S.  Lubbers, 
Research  Director. 

IFR  Doc.  93-21414  Filed  9-1-93;  8:45  am] 
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DEPARTMENT  OF  COMMERCE 

National  Institute  of  Standards  and 
Technology 

[Docket  No.  930637-3137] 

National  Voluntary  Laboratory 
Accreditation  Program 

AGENCY:  National  Institute  of  Standards 
and  Technology,  Commerce. 
ACTION:  Notice  of  establishment  of  a 
Laboratory  Accreditation  Program 
(LAP)— NVLAP  Energy  Efficient 
Lighting  Products  Program  (EEL). 

SUMMARY:  The  National  Voluntary 
Laboratory  Accreditation  Program 
(NVLAP).  National  Institute  of 
Standards  and  Technology  (NIST). 
announces  the  establishment  of  the 
Energy  Efficient  Lighting  Products 
Program.  The  program  is  in  accord  with 
the  intent  of  the  original  request  by  the 
National  Electrical  Manufacturers' 
Association  as  announced  previously  in 
the  Federal  Register. 
EFFECTIVE  DATE:  September  2.  1993. 
FOR  FURTHER  INFORMATION  CONTACT: 
Persons  desiring  to  obtain  an 
application  package  or  further 
information  for  the  EEL  program  should 
write  to  the  National  Voluntary 


Laboratory  Accreditation  Program. 
National  Institute  of  Standards  and 
Technology.  Building  411.  room  A162, 
Gaithersburg.  MD  20899;  Phone  301- 
975-4016;  FAX  301-926-2884. 

SUPPLEMENTARY  INFORMATION: 

Background 

This  notice  is  issued  in  accordance 
with  §  7.17  of  the  NVLAP  Procedures 
(15  CFR  part  7).  In  May  1991.  NIST 
announced  (56  FR  22396  May  15. 1991) 
the  development  of  the  NVLAP 
program.  "Accreditation  for  Testing 
Energy  Efficient  Lighting  (EEL) 
Products."  NVLAP  determines  a 
laboratory's  ability  to  meet  established 
criteria  and  technical  requirements  for 
accreditation  of  specific  test  methods 
through  on-site  assessments  by 
technical  experts  and  laboratory 
participation  in  proficiency  testing 
programs.  In  the  implementation  of  the 
EEL  Program,  NVLAP  offers 
accreditation  for  testing  the  electrical, 
photometric,  colorimetric,  and  life- 
performance  characteristics  of 
fiuorescent.  incandescent,  and  high- 
intensity  discharge  lamps,  and  includes 
test  methods  for  photometric 
characteristics  of  luminaires  (lighting 
fixtures).  The  EEL  program 
requirements  have  been  established  and 
are  available  from  NVLAP  in  an 
application  package  that  includes  the 
program  handbook,  list  of  test  methods 
offered  for  accreditation,  application 
forms,  and  fee  schedule. 

Scope  of  Accreditation 

The  standard  test  methods  and  related 
performance  standards  listed  below 
comprise  the  scope  of  accreditation  of 
the  EEL  program. 

Notation:  LM  signifies  documents 
developed  by  the  Illuminating 
Engineering  Society  (lES). 
LM-9 — Electrical  and  photometric 

measurements  of  fluorescent  lamps 
LM-10 — Photometric  testing  of  outdoor 

fluorescent  luminaires 
LM-20 — Photometric  measuring  and 

reporting  tests  on  reflector  ty-pe  lamps 
LM-31 — Photometric  testing  of  roadway 

luminaires  using  incandescent 

filament  and  high  intensity  discharge 

lamps 
LM-35 — Photometric  testing  of 

floodlights  using  incandescent 

filament  or  discharge  lamps 
LM-40 — Life  performance  testing  of 

fluorescent  lamps 
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LM-41 — Photometric  testing  of  indoor 

fluorescent  luminaires 
LM-45 — Electrical  and  photometric 

measurements  of  general  service 

incandescent  lamps 
LM-46 — ^Photometric  testing  of  indoor 

luminaires  using  high  intensity 

discharge  or  incandescent  filament 

lamps 
LM-47 — Life  testing  of  high  intensity 

discharge  (HID)  lamps 
LM-49 — Life  testing  of  general  lighting 

incandescent  filament  lamps 
LM-51 — Electrical  and  photometric 

measurements  of  high  intensity 

discharge  lamps 
LM-58 — Guide  to  spectroradiometric 

measurements 
LM-65 — Life  testing  of  single-ended 

compact  fluorescent  lamps 
LM-66 — Electrical  and  photometric 

measurements  of  single-ended 

compact  fluorescent  lamps 

Notation:  ANSI  designates  American 
National  Standards  Institute. 
ANSI  C78.375 — Fluorescent  lamps — 

guide  for  electrical  measurements 
ANSI  C78.38&— Mercury  lamps- 
methods  of  measuring  characteristics 
ANSI  C78.387^vletal-halide  lamps- 
methods  of  measuring  characteristics 
ANSI  C78.388 — High-pressure  sodium 

lamps — methods  of  measuring 

characteristics 

Dated:  August  27, 1993. 
Arati  Prabhakar, 
Director. 
(FR  Doc.  93-21328  Filed  9-1-93;  8:45  am] 
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Bureau  of  Export  Administration 
[Docket  No.  930823-3223] 

Foreign  Availability  Assessment: 
Certain  Telecommunications 
Transmission  Equipment 

agency:  Office  of  Foreign  Availability, 

Bureau  of  Export  Administration, 

Commerce. 

ACTION:  Notice  of  initiation  of  an 

assessment  and  request  for  comments. 

SUMMARY:  Pursuant  to  section  5(0  of  the 
Export  Administration  Act  of  1979,  as 
amended  (EAA),  the  Office  of  Foreign 
Availability  (OFA)  is  providing  notice 
that  it  has  initiated  an  assessment  of 
foreign  availability  of 
telecommunications  transmission 
equipment  operating  according  to  the 
synchronous  digital  hierarchy  at  digital 
transfer  rates  up  to  623  million  bits  i>er 
second  to  controlled  countries.  These 
items  are  controlled  for  national 
security  reasons  under  subparagraph  (a) 
of  Export  Control  Classification  Number 


(ECCN)  5A02A  of  the  Commerce  Control 
List  (CCL)  (15  CFR  799.1.  Supp.  1): 
Telecommunications  Transmission 
Equipment.  OFA  will  assess  foreign 
availability  under  the  provisions  of  Part 
791  of  the  Export  Administration 
Regulations  (EAR).  OFA  is  seeking 
public  comments  on  the  foreign 
availability  of  these  items  worldwide. 
DATES:  The  period  JFor  submission  of 
information  will  close  October  4, 1993. 
ADDRESSES:  Submit  information  relating 
to  this  foreign  availability  assessment  to: 
Steven  C.  Goldman,  Director,  Office  of 
Foreign  Availability,  Bureau  of  Export 
Administration,  U.S.  Department  of 
Commerce,  room  1087. 14th  Street  and 
Pennsylvania  Avenue,  NW., 
Washington,  DC  20230. 

The  public  record  concerning  this 
notice  will  be  maintained  in  the  Bureau 
of  Export  Administration's  Freedom  of 
Information  Record  Inspection  Facility, 
room  4525,  U.S.  Department  of 
Commerce,  14th  Street  and 
Pennsylvania  Avenue,  NW., 
Washington.  DC  20230. 
FOR  FURTHER  INFORMATION  CONTACT: 
Michael  Andrews,  Office  of  Foreign 
Availability,  Department  of  Commerce, 
Washington,  IX)  20230,  Telephone: 
(202) 482-5953. 

SUPPLEMENTARY  INFORMATION:  Under 
sections  5(f)  and  5(h)  of  the  EAA,  OFA 
assesses  the  foreign  availability  of  goods 
and  technology  whose  export  is 
controlled  for  national  security  reasons. 
Part  791  of  the  Export  Administration 
Regulations  (EAR)  (15  CFR  part  730  et 
seq.)  establishes  the  procedures  and 
criteria  for  determining  the  foreign 
availability  of  goods  and  technology. 
OFA  is  pubUshing  this  notice  pursuant 
to  sections  5(f)(3)  and  5(f)(9)  of  the  EAA. 

On  August  9, 1993,  OFA  accepted  a 
foreign  availability  submission  pursuant 
to  section  5(f)  of  the  EAA  relating  to  the 
decontrol  of  telecommunications 
transmission  equipment  operating 
according  to  the  synchronous  digital 
hierarchy  at  digital  transfer  rates  up  to 
623  million  bits  per  second  to 
controlled  countries.  These  items  are 
controlled  for  national  security  reasons 
under  subparagraph  (a)  of  Export 
Control  Classification  Number  (ECCN) 
5A02A  of  the  Commerce  Control  List 
(CCL)  (15  CFR  799.1,  Supp.  1): 
Telecommunications  Transmission 
Equipment. 

Telecommunications  transmission 
equipment  is  used  to  send 
simultaneously  multiple  voice 
conversations  and  digital  data  packets 
between  different  locations  in  telephone 
networks.  The  synchronous  digital 
hierarchy  is  the  most  recent 
internationally-defined  protocol 


standard  for  the  design  and  installation 
of  telecommunications  transmission 
equipment. 

Upon  acceptance  of  the  submission. 
OFA  initiated  a  foreign  availability 
assessment  of  the  item.  By  January  9, 
1994,  the  Department  intends  to  submit 
for  publication  in  the  Federal  Register 
its  determination  of  the  foreign 
availability  of  the  item. 

To  assist  OFA  in  assessing  such 
foreign  availability,  any  person  may 
submit  relevant  information  to  OFA  at 
the  above  address. 

The  following  information  would  be 
especially  useful: 
— Product  names  and  model 

designations  of  the  U.S.  and  non-U.S. 

items; 
— Names  and  locations  of  non-U.S. 

sources; 
— Key  performance  elements,  attributes. 

and  characteristics  of  the  items  on 

which  quality  comparisons  may  be 

made; 
— Non-U.S.  sources'  production 

quantities  and/or  sales  of  any 

allegedly  comparable  item; 
— .\n  estimate  of  market  demand  and 

the  potential  economic  impact  of  the 

control  on  the  U.S.  item; 
— Extent  to  which  any  allegedly 

comparable  item  is  based  on  U.S. 

technology: 
— ^Product  names,  model  designations. 

and  value  of  U.S.  controlled  parts  and 

components  incorporated  in  any 

allegedly  comparable  item:  and 
— Information  supporting  the 

proposition  that  the  foreign  item  is  in 

fact  available  to  the  country  "r 

countries  for  which  foreign 

availability  is  alleged. 

Evidence  supporting  such  relevant 
information  may  include,  but  is  not 
limited  to:  Foreign  manufacturers' 
catalogs,  brochures,  or  operations  or 
maintenance  manuals;  articles  from 
reputable  trade  publications; 
photographs;  and  depositions  based 
upon  eyewitness  accounts.  Supplement 
No.  1  to  part  791  of  the  EAR  provides 
additional  examples  of  evidence  that 
would  be  helpful  to  the  investigation. 

OFA  will  also  accept  comments  or 
information  accompanied  by  a  request 
that  part  or  all  of  the  material  be  treated 
confidentially  because  of  its  proprietary 
nature  or  for  any  other  reason.  The 
information  for  which  confidential 
treatment  is  requested  should  be 
submitted  to  OFA  separately  from  any 
non-confidential  information.  The  top  of 
each  page  should  be  marked  with  the 
term  "Confidential  Information." 
Confidential  submissions  must  include 
a  statement  from  the  submitter  that  the 
material  is  commercial  or  financial 
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information  which  the  submitter  does 
not  customarily  release  to  the  public.  If 
OFA  will  not  accept  the  submission  in 
confidence,  it  will  return  it.  A  non- 
confidential summary  must  accompany 
such  submissions  of  confidential 
information.  OFA  will  make  the 
summary  available  for  public 
inspection. 

Regardless  of  whether  the  submitter 
has  requested  confidential  treatment, 
OFA  will  maintain  the  confidentiality  of 
any  information  exempt  from  disclosure 
under  the  Freedom  of  Information  Act 
(5  U.S.C.  522).  This  may  include 
communications  from  agencies  of  the 
United  States  Government  and  foreign 
governments  which  are  exempt  from 
disclosure  under  the  Freedom  of 
Information  Act. 

All  other  information  received  in 
response  to  this  notice  will  be  a  matter 
of  public  record  and  will  be  available 
for  public  inspection  and  copying.  In 
the  interest  of  accuracy  and 
completeness,  the  Department  requires 
written  comments.  Oral  comments  must 
be  followed  by  written  memoranda, 
which  also  will  be  a  matter  of  public 
record  and  will  be  available  for  public 
review  and  copying. 

The  public  record  of  information 
received  in  response  to  this  notice  will 
be  maintained  in  the  Bureau  of  Export 
Administration's  Freedom  of 
Information  Records  Inspection  Facility, 
room  4525,  Department  of  Commerce, 
14th  Street  and  Pennsylvania  Avenue 
NW.,  Washington,  DC  20230.  Records  in 
thisjiacility,  including  written  public 
comments  and  memoranda 
summarizing  the  substance  of  oral 
commimications,  may  be  inspected  and 
copied  in  accordance  with  regulations 
published  in  part  4  of  title  15  of  the 
Code  of  Federal  Regulations. 

Information  about  the  inspection  and 
copying  of  records  at  the  facility  may  be 
obtained  from  Margaret  Comejo,  Bureau 
of  Export  Administration,  Freedom  of 
Information  Officer,  at  the  above 
address  or  by  calling  (202)  482-5653. 

Due  to  the  strict  statutory  time 
limitations  in  which  Commerce  must 
make  its  determination,  the  period  for 
submission  of  relevant  information  will 
close  October  4, 1993.  The  Department 
will  consider  all  information  received 
before  the  close  of  the  comment  period 
in  developing  the  assessment. 
Information  received  after  the  end  of  the 
period  will  be  considered  if  possible, 
but  its  consideration  cannot  be  assured. 
Accordingly,  the  Department 
encourages  persons  who  wish  to 
provide  information  related  to  this 
foreign  availability  submission  to  do  so 
at  the  earliest  possible  time  to  permit 


the  Department  the  fullest  consideration 
of  the  information. 

Dated:  August  27. 1993. 
Iain  S.  B«ird, 

Acting  Assistant  Secretary  for  Export 
Administration. 

[FR  Doc.  93-21432  Filed  9-1-93;  8:45  am) 
■ILUNO  COM  3S10-OT-P 


Computar  Systems  Technical  Advisory 
Committee;  Meeting 

A  meeting  of  the  Computer  Systems 
Technical  Advisory  Committee  will  be 
held  September  22  ft  23, 1993,  in  the 
Herbert  C.  Hoover  Building,  room 
1617M(2).  14th  Street  &  Pennsylvania 
Avenue  NW..  Washington.  DC.  The 
Committee  advises  the  Office  of 
Technology  and  Policy  Analysis  with 
respect  to  technical  questions  that  aR'ect 
the  level  of  export  controls  applicable  to 
computer  systems/peripherals  or 
technology. 

Agenda 

Executive  Session 
September  22,  9  a.m. — 10  a.m. 

1.  Discussion  of  matters  profwrly  classified 
under  Executive  Order  12356,  dealing 
with  the  U.S.  and  COCOM  control 
program  and  strategic  criteria  related 
thereto. 

General  Session 
September  22, 10  a.m.-3  p.m. 

2.  Opening  remarks  by  the  Chairmen. 

3.  Presentation  of  papers  or  comments  by 
the  public 

4.  Discussion  on  treatment  of  software, 
conunodity  or  technical  data. 

5.  Discussion  on  safeguard  conditions  for 
high  performance  computers. 

6.  Update  on  controls  on  graphics 
equipment  and  on  RAMDACs  (digital-to- 
anaiog  converters)  under  the  Missile 
Technology  Regime. 

7.  Discussion  on  Composite  Theoretical 
Performance  (CTP)  clip  levels  for  the 
project  license,  the  distribution  license, 
etal. 

8.  Discussion  on  CTP  formula  changes. 

9.  Report  on  the  new  GCL  numl)ering 
system. 

10.  Status  report  on  Elaine  III. 
Executive  Session 

September  22,  3  p.m.-5  p.m. 

11.  Discussion  of  matters  properly 
classified  under  Executive  Order  123S6. 
dealing  with  the  U.S.  and  COCOM 
control  program  and  strategic  criteria 
related  thereto. 

Executive  Session 
September  23,  9  a.m.-3:30  p.m. 

12.  Discussion  of  matters  properly 
classified  under  Executive  Order  12356, 
dealing  with  the  U.S.  and  COCOM 
control  program  and  strategic  criteria 
related  thereto. 

The  General  Sessions  of  the  meeting 
will  open  to  the  public  and  a  limited 
number  of  seats  will  be  available.  To  the 
extent  that  time  permits,  members  of  the 


public  may  present  oral  statements  to 
the  Committee.  Written  statements  may 
be  submitted  at  any  time  before  or  after 
the  meeting.  However,  to  facilitate 
distribution  of  public  presentation 
materials  to  the  Committee  members, 
the  Committee  suggests  that  presenters 
forward  the  public  presentation 
materials  two  weeks  prior  to  the 
meeting  date  to  the  following  address: 
Ms.  Lee  Ann  Carpenter,  TAG  Unit/OAS/ 
EA,  room  1621,  Bureau  of  Export 
Administration,  U.S.  Department  of 
Commerce.  Washington.  DC  20230. 

The  Assistant  Secretary  for 
Administration,  with  the  concurrence  of 
the  General  Counsel,  formally 
determined  on  February  5. 1992, 
pursuant  to  section  10(d)  of  the  Federal 
Advisory  Committee  Act,  as  amended, 
thai  the  series  of  meetings  of  the 
Committee  and  of  any  Subcommittees 
thereof,  dealing  with  the  classified 
materials  hsted  in  5  U.S.C.  552b(c)(l) 
shall  be  exempt  from  the  provisions 
relating  to  public  meetings  found  in 
section  10(a)(1)  and  (a)(3).  of  the  Federal 
Advisory  Committee  Act.  The  remaining 
series  of  meetings  or  portions  thereof 
will  be  open  to  the  public. 

A  copy  of  the  Notice  of  Determination 
to  close  meetings  or  portions  of 
meetings  of  the  Committee  is  available 
for  public  inspection  and  copying  in  the 
Central  Reference  and  Records 
Inspection  Facility,  room  6020,  U.S. 
Department  of  Commerce.  Washington. 
DC  20230.  For  further  information  or 
copies  of  the  minutes,  contact  Lee  Ann 
Carpenter  on  (202)  482-2583. 

Dated:  August  27, 1993. 
Betty  Ferrell, 

Director,  Technical  Advisory  Committee  Unit 
IFR  Doc  93-21431Filed  9-1-93;  8:45  ami 
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Economics  and  Statistics 
Administration 

Advisory  Committee  of  the  Task  Force 
for  Designing  the  Year  2000  Census 
and  Census-Related  Activities  for 
2000-2009;  Meeting 

AGENCY:  Economics  and  Statistics 

Administration,  Department  of 

Commerce. 

ACTION:  Notice  of  public  meeting. 

SUMMARY:  Pursuant  to  the  Federal 
Advisory  Committee  Act  (Public  Law 
92—463,  as  amended  by  Public  Law  94- 
409)  we  are  giving  notice  of  a  meeting 
of  the  Advisory  Committee  of  the  Task 
Force  for  Designing  the  Year  200  Census 
and  Census-Related  Act^ities  for  200O- 
2009.  The  meeting  will  convene  on 
Thursday,  September  23, 1993, 


continuing Jthrough  Friday,  September 
24, 1993.  at  the  DuPont  Plaza  Hotel, 
1500  New  Hampshire  Avenue.  NW., 
Washington.  DC.  The  Advisory 
Committee  is  composed  of  a  Qiair, 
twenty-five  member  organizations,  and 
nine  ex  officio  members,  all  appointed 
by  the  Secretary  of  Commerce.  The 
Advisory  Committee  will  consider  the 
goals  of  the  census  and  user  needs  for 
information  provided  by  the  census,  and 
provide  a  perspective  from  the 
standpoint  of  the  outside  user 
community  on  how  proposed  design  for 
the  2000  Census  realize  those  goals  and 
satisfy  those  needs.  The  Advisory 
Committee  shall  consider  all  aspects  of 
the  conduct  of  the  census  of  population 
and  housing  for  the  year  2000,  and  shall 
make  recommendations  for  improving 
that  census. 

DATES:  The  meeting  will  begin  at  1  p.m. 
on  Thursday,  September  23, 1993,  and 
adjourn  at  4  p.m.  on  Friday,  September 
24.  1993. 

ADDRESSES:  The  meeting  will  take  place 
at  the  EhiPont  Plaza  Hotel,  1500  New 
Hampshire  Avenue  NW.,  Washington. 
DC. 

FOR  FURTHER  INFORMATION  CONTACT: 

Persons  wishing  additional  information 
regarding  this  meeting,  or  who  wish  to 
submit  written  statements  or  questions, 
may  contact  Thomas  P.  DeCair, 
Department  of  Commerce,  Bureau  of  the 
Census,  room  2066,  Federal  Building  3, 
Washington,  DC  20233.  Telephone: 
(301)  763-7298. 

SUPPLEMENTARY  INFORMATK)N:  The 

agenda  for  the  meeting  includes 
consideration  of  a  test  design 
recommendation  for  the  1995  test 
census,  and  other  items  that  the  Chair 
and  Advisory  Committee  members 
deem  appropriate  for  this  meeting.  The 
meeting  is  open  to  the  public.  A  brief 
period  will  be  set  aside  for  public 
comment  and  questions.  However, 
persons  with  extensive  questions  or 
statements  for  the  record  must  submit 
them  in  writing  to  the  Commerce 
Department  o^cial  named  above  at 
least  three  working  days  prior  to  the 
meeting. 

The  meeting  is  physically  accessible 
to  people  with  disabilities.  Requests  for 
sign  language  interpretation  or  other 
auxiliary  aids  should  be  directed  to 
Susan  Knight  on  (301)  763-7298. 

Dated:  August  25, 1993. 
Frederick  T.  Knickerbocker, 

Acting  Under  Secretary  for  Economic  Affairs, 
Economics  and  Statistics  Administration. 
IFR  Doc.  93-21433  Filed  9-1-93:  8:45  am] 
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Foreign-Trade  Zones  Board 
[Docket  4S-03] 

Foreign-Trade  Zone  50 — Long  Beach, 
CA;  Application  for  Subzone,  Alps 
Manufacturing  (USA)  Plants 
(ComputerTTelecommi-nicati  on/Video 
Equipment  and  Auto  Parts)  Long 
Beach/Los  Angeles  Pert  of  Entry  Area 

An  application  has  been  submitted  to 
the  Foreign-Trade  Zones  Board  (the 
Board)  by  the  Board  of  Harbor 
Commissioners  of  the  City  of  Long 
Beach,  California,  grantee  of  FTZ  50, 
requesting  special-purpose  subzone 
status  for  the  computer/ 
telecommunication/video  equipment 
and  auto  electronic  pa^  manufacturing 
facilities  of  A!ps  Manufacturing  (USA). 
Inc.  (Alps)  (affiliated  v^'ith  Alps  Electric 
Company,  Ltd.,  Japan),  in  Garden  Grove 
and  in  Compton,  California.  The 
application  was  submitted  pursuant  to 
the  provisions  of  the  Foreign-Trade 
Zones  Act,  as  amended  (19  U.S.C.  81a- 
81u),  and  the  regulations  of  the  Board 
(15  CFR  part  400).  It  was  formally  filed 
on  August  16, 1993. 

The  Alps  facilities  involve  two  sites: 
Site  1  (13.5  acres) — ^main  manufacturing 
plant.  7301  Orangewood  Avenue, 
Garden  Grove  (Orange  County);  and. 
Site  2  (2.7  acres) — warehousing  and 
packaging  facility,  1701  West  Walnut 
Parkway,  Compton  (Los  Angeles 
County).  The  facilities  (650  employees) 
are  currently  used  to  manufacture 
computer  keyboards,  graphic  input 
devices,  floppy  disk  derives,  auto 
switches,  and  auto  airbag  clock  spring 
reel  devices.  Other  products  that  may  be 
manufactured  at  the  facilities  include  a 
variety  of  computer/telecommunication/ 
video  equipment/components  and  auto 
electronic  components,  including 
laptop/palmtop  computers,  printers, 
computer  game  units  and  cartridges, 
joysticks,  hard  disk  drives,  liquid  crytal 
displays  (LCDs),  monitors,  keyboard 
switches,  LAN  systems,  keyless  entry 
devices,  heads-up  displays,  computer 
docking  systems,  control  panel 
assemblies  with  LCD,  digital  pen 
pointers,  remote  control  units,  digital 
compass  units,  cellular  phone 
assemblies,  multiplier  module 
assemblies,  auto  switch  modules,  RF 
tuners,  and  optical/mechanical 
equipment. 

Certain  parts  and  materials  are 
sourced  from  abroad  (some  25  percent 
of  finished  product  value)  including: 
Switches,  cables,  circuit  boards, 
components  for  disk  drive  units,  and 
switch  assemblies.  Other  products  that 
may  also  be  sourced  from  abroad 
include  parts  for  computer  and  other 
data  processing  equipment,  audio/video 


equipment/components,  TV  receivers/ 
parts,  glass  envelopes,  lenses,  electrical 
equipment,  capacitors,  resistors, 
transistors,  microphones,  instruments, 
medical  equipment,  radar/radio 
equipment,  motor  vehicle  parts, 
fasteners,  springs,  shafts,  wire,  certain 
chemicals,  rubber  products,  packaging 
materials,  and  typewriter  ribbons. 

Zone  procedures  would  exempt  Alps 
fit)m  Customs  duty  payments  on  the 
foreign  materials  that  are  exported.  On 
its  domestic  sales,  the  company  would 
be  able  to  choose  the  duty  rates  that 
apply  to  the  finished  products  (zero  to 
8.2%).  The  duty  rates  on  foreign- 
sourced  components  currently  used  at 
the  plant  range  from  duty-free  to  5.3 
percent,  and  the  duty  rate  on  other 
components  that  may  also  be  sourced 
from  abroad  range  from  duty-free  to  16 
percent.  For  example,  keyboards  are 
duty  free  while  the  rate  on  certain 
keyboard  components  is  5.3  percent. 
The  application  indicates  that  zone 
savings  will  help  improve  the  plant's 
international  competitiveness. 

In  accordance  with  the  Board's 
regulations,  a  member  of  the  FTZ  Staff 
has  been  designated  examiner  to 
investigate  the  application  and  report  to 
the  Board. 

Public  comment  is  invited  from 
interested  parties.  Submissions  (original 
and  3  copies)  shall  be  addressed  to  the 
Board's  Executive  Secretary  at  the 
address  below.  The  closing  period  for 
their  receipt  is  November  1, 1993. 
Rebuttal  comments  in  response  to 
material  submitted  during  the  foregoing 
period  may  be  submitted  during  the 
subsequent  15-day  period  (to  November 
16,  1993). 

A  copy  of  the  application  and 
accompanying  exhibits  will  be  available 
for  public  inspection  at  each  of  the 
following  locations; 

U.S.  Department  of  Commerce,  District 
Office,  11000  Wilshire  Boulevard, 
Room  9200.  Los  Angeles.  CA  90049 

Office  of  the  Executive  Secretary, 
Foreign-Trade  Zones  Board,  U.S. 
Department  of  Commerce,  Room 
3716, 14th  &  Pennsylvania  Avenue, 
NW..  Washington,  DC  20230 

Dated:  August  23. 1993. 
John  J.  Da  Ponte,  Jr., 
Executive  Secretary. 
[PR  Doc.  93-21425  Filed  9-1-93;  8:45  am] 
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[Docket  46-93] 

Foreign-Trade  Zone  158— Vicksburg/ 
Jackson,  MS;  Application  for 
Expansion 

An  application  has  been  submitted  to 
the  Foreign-Trade  Zones  Board  (the 
Board)  by  the  Vicksburg/}aclcson 
Foreign-Trade  Zone,  Inc.  (VJFTZ), 
grantee  of  FTZ  158,  requesting  authority 
to  expand  its  zone  at  sites  in  the 
Vicksburg  and  Jackson,  Mississippi, 
area,  within  the  Vicksburg/Jackson 
Customs  port  of  entry.  The  application 
was  submitted  pursuant  to  the 
provisions  of  the  Foreign-Trade  Zones 
Act.  as  amended  (19  U.S.C.  81a-81u), 
and  the  regulations  of  the  Board  (15  CFR 
Part  400).  It  was  formally  filed  on 
August  18,  1993. 

FTZ  158  was  approved  on  April  11, 
1989  (Board  Order  430,  54  FR  15480;  4/ 
18/89),  and  currently  consists  of  two 
sites  in  the  Vicksburg/Jackson, 
Mississippi,  area: 

Site  J  (26  acres) — parcel  within  the 
Emmitte  W.  Haining  Industrial  Center.  Port 
of  Vicksburg  Public  Terminal.  Yazoo  River 
Division  Canal,  Warren  County,  one  mile 
northwest  of  VioUburg. 

Site  2  (27  acres) — two  parcels  at  the 
lackson  International  Airport,  )ackson. 

The  applicant  is  now  requesting 
authority  to  expand  existing  Sites  1  and 
2,  and  to  add  five  new  sites  to  the  zone. 
As  proposed,  the  project  would  involve 
seven  public  sites  (5500  acres),  all  of 
which  are  owned  or  controlled  by  the 
County  of  Warren  or  the  City  of  Jackson 
or  affiliated  agencies: 

Site  1 — Expand  to  include  the  entire 
Emmitte  W.  Haining  Industrial  Center. 
Warren  County  (353  acres). 

Site  2 — Expand  to  include  the  entire 
lackson  International  Airport  complex. 
Jackson  (2.242  acres). 

Site  3— Ceres  Research  and  Industrial 
Inferplex  (1.286  acres),  on  1-20.  Warren 
County. 

Site  4 — Vicksburg  Airport  Industrial  Park 
(230  acres).  Vicksburg. 

Site  5 — Greater  Jackson  Industrial  Center 
(544  acres),  on  1-55,  south  of  Jackson  in 
Hinds  County. 

Site  6— Hawkins  Field  Industrial  Park  (559 
acres),  south  of  I-220/U.S.  49  Interchange, 
Jackson. 

Site  7— Northwest  Industrial  Park  (350 
acres),  one  mile  north  of  1-220/U.S.  49 
Interchange,  north  of  Jackson  in  Hinds 
County. 

In  accordance  with  the  Board's 
regulations  (as  revised,  56  FR  50790- 
50808, 10-8-91),  a  member  of  the  FTZ 
Staff  has  been  designated  examiner  to 
investigate  the  application  and  report  to 
the  Board. 

Public  comment  on  the  application  is 
invited  from  interested  parties. 
Submissions  (original  and  3  copies] 


shall  be  addressed  to  the  Board's 
Executive  Secretary  at  the  address 
below.  The  closing  period  for  their 
receipt  is  November  1.  1993.  Rebuttal 
comments  in  response  to  material 
submitted  during  the  foregoing  period 
may  be  submitted  during  the  subsequent 
15-day  period  (to  November  16, 1993). 

A  copy  of  the  application  and 
accompanying  exhibits  will  be  available 
for  public  inspection  at  each  of  the 
following  locations: 
U.S.  Department  of  Cprfimerce.  District 

Office.  201  We^rCapitol  Street.  310 

Millsaps  Building,  Jackson, 

Mississippi  39201-2005 
Office  of  the  Executive  Secretary, 

Foreign-Trade  Zones  Board,  U.S. 

Department  of  Commerce,  room  3716, 

14th  &  Pennsylvania  Avenue,  N\V., 

Washington,  DC  20230 

Dated:  August  23.  1993. 
John  J.  Da  Ponte.  Jr., 
Executive  Secretary. 

jFR  Doc.  93-21246  Filed  9-1-93;  8:45  am) 
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[Docket  47-93] 

Foreign-Trade  Zone  158 — Jackson, 
MS;  Application  for  Subzone  Status 
Peavey  Electronics  Corporation 
Facilities  (Electronic  Audio/Acoustical 
Products)  Meridian,  Mississippi,  Area 

An  application  has  been  submitted  to 
the  Foreign-Trade  Zones  Board  (the 
Board)  by  the  Vicksburg/Jackson 
Foreign-Trade  Zone,  Inc.,  grantee  of  FTZ 
158,  requesting  special-purpose  subzone 
status  for  the  electronic  audio  and 
acoustical  products  manufacturing 
facilities  of  the  Peavey  Electronics 
Corporation  (PECJ,  located  in  the 
Meridian,  Mississippi,  area.  The 
application  was  submitted  pursuant  to 
the  provisions  of  the  Foreign-Trade 
Zones  Act,  as  amended  (19  U.S.C.  81a- 
81uJ,  and  the  regulations  of  the  Board 
(15  CFR  part  400).  It  was  formally  filed 
on  August  19, 1993. 

The  proposed  subzone  would  consist 
of  PEC's  nine  manufacturing/ 
warehousing  facilities  in  the  Meridian 
area,  some  80  miles  east  of  Jackson:  Site 
1  (2  acres) — engineering/manufacturing 
facility,  611  10th  Avenue,  Meridian 
(Lauderdale  County),  Mississippi;  Site  2 
(2  acres) — manufacturing  and  research 
facility,  14th  Avenue  and  20th  Street, 
Meridian:  Site  3  (19  acres) — 
manufacturing  plant,  710  A  Street, 
Meridian;  Site  4  (7  acres) — 
manufacturing  plant.  State  Highway  80 
West  in  Morton  (Scott  County), 
Mississippi;  Site  5  (4  acresj — 
warehouse,  200  Bonita  Drive,  Meridian; 
Site  6  (9  acres)— warehouse/repair 


facility,  326  State  Highway  11  and  80, 
Meridian;  Site  7  (38  acres) — 
manufacturing  plant.  Route  2  and  State 
Highway  503,  Decatur  (Newton  County), 
Mississippi,  approximately  20  miles 
west  of  Meridian;  Site  8  (45  acres) — two 
manufacturing  plants  and  a  distribution 
facility  within  the  Northeast  Industrial 
Park  located  six  miles  east  of  Meridian; 
and,  Site  9  (1  acre) — manufacturing 
plant,  416  18th  Avenue  in  Meridian. 
The  facilities  (1,955  employees)  are 
used  to  produce  a  variety  of  electronic 
hi-fidelity  audio  and  acoustical 
products  for  the  U.S.  market  and  export, 
including  amplifiers,  loudspeakers, 
musical  instrument  processors,  mixers, 
microphones,  musical  instruments 
(guitars,  keyboards),  public  address 
systems,  lighting  equipment,  and  related 
accessories.  Components  and  materials 
purchased  from  abroad  include: 
loudspeaker  parts,  diodes,  capacitors, 
resistors,  electric  motors,  musical 
instrument  parts,  and  wiring  harnesses 
(duty  rate  range:  Free — 6.6%). 

Zone  procedures  would  exempt  PEC 
from  Customs  duty  payments  oh  the 
foreign  components  used  in  export 
production.  On  its  domestic  sales,  PEC 
would  be  able  to  choose  the  duty  rates 
that  apply  to  finished  electronic  audio 
and  acoustical  products  (5%  average 
rate)  for  the  foreign  components  noted 
above.  The  application  indicates  that 
the  savings  from  zone  procedures  would 
help  improve  the  company's 
international  competitiveness. 

In  accordance  with  the  Board's 
regulations,  a  member  of  the  FTZ  Staff 
has  been  appointed  examiner  to 
investigate  the  application  and  report  to 
the  Board. 

Public  comment  on  the  application  is 
invited  from  interested  parties. 
Submissions  (original  and  three  copies) 
shall  be  addressed  to  the  Board's 
Executive  Secretary  at  the  address 
below.  The  closing  period  for  their 
receipt  is  November  1, 1993.  Rebuttal 
comments  in  response  to  material 
submitted  during  the  foregoing  period 
may  be  submitted  during  the  subsequent 
15-day  period  (to  November  16, 1993). 

A  copy  of  the  application  and  the 
accompanying  exhibits  will  be  available 
for  public  inspection  at  each  of  the 
following  locations: 

U.S.  Department  of  Commerce  District 
Office.  310  Millsaps  Building,  201  W. 
Capitol  Street,  Jackson,  MS  39201 

Office  of  the  Executive  Secretary, 
Foreign-Trade  Zones  Board,  U.S. 
Department  of  Commerce,  room  3716, 
14th  Street  &  Constitution  Avenue, 
NW.,  Washington,  DC  20230 
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Dated:  August  23. 1993. 
lohn  |.  Da  Ponte.  Jr.. 
Executive  Secretary. 

|FR  Doc  93-21427  Filed  9-1-93;  8:45  ami 
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International  Trade  Administration 

[A-588-007] 

Certain  High-Capacity  Pagers  From 
Japan;  Determination  Not  To  Revoke 
Antidumping  Duty  Order 

AGENCY:  Import  Administration/ 
International  Trade  Administration. 
Department  of  Commerce. 
ACTION:  Notice  of  determination  not  to 
revoke  antidumping  duty  order. 

SUMMARY:  The  Department  of  Commerce 
has  determined  not  to  revolce  the 
antidumping  duty  order  on  certain  high- 
capacity  pagers  From  Japan  because  it 
continues  to  be  of  interest  to  an 
interested  party. 

EFFECTIVE  DATE:  September  2.  1993. 
FOR  FURTHER  INFORMATION  CONTACT: 
Philip  C.  Marchal  or  Michael  R.  Rill. 
OfTice  of  Antidumping  Compliance. 
Import  Administration,  International 
Trade  Administration,  U.S.  Department 
of  Commerce.  Washington,  DC  20230: 
(202) 482-5505. 

SUPPLEMENTARY  INFORMATION: 

Background 

On  August  3,  1992,  the  Department  of 
Commerce  (the  Department)  published 
in  the  Federal  Register  (57  FR  34116)  its 
intent  to  revoice  the  antidumping  duty 
order  on  high-capacity  pagers  from 
Japan  (48  FR  37058,  August  16, 1983). 
We  invited  interested  parties  to 
comment  on  our  intent  to  revoke  the 
order. 

Scope  of  the  Review 

Imports  covered  by  the  order  are 
shipments  of  certain  high-capacity 
pagers  from  Japan.  The  term  "high- 
capacity  pagers"  covers  tone-only 
paging  signal  receivers,  3,000  or  more  of 
which  can  be  operated  in  a  paging 
system  on  a  single  radio  frequency 
channel.  Prior  to  January  1, 1989,  the 
merchandise  was  classified  under  items 
685.1686  and  685.7036  of  the  Tariff 
Schedules  of  the  United  States 
Annotated  (TSUSA).  This  merchandise 
is  currently  classifiable  under  item 
numbers  8527.90.80  and  8531.80.00  of 
the  Harmonized  Tariff  Schedules  (HTS). 
TSUSA  and  HTS  item  numbers  are 
provided  for  convenience  and  Customs 
purposes.  The  written  description 
remains  dispositive. 


Determination  Not  To  Revoke 

The  Department  n^ay  revoke  an  order 
if  the  Secretary  of  Commerce  concludes 
that  the  order  is  no  longer  of  interest  to 
interested  parties  as  defined  in  19  CFR 
353.2(k).  Because  we  had  not  received  a 
request  for  an  administrative  review  of 
this  order  for  the  las',  four  consecutive 
annual  anniversary  "nonths.  we 
published  a  notice  of  intent  to  revoke 
pursuant  to  19  CFR  353.25(d)(4)(i). 

On  August  14, 1992,  Motorola,  the 
petitioner,  objected  in  writing  to  our 
intent  to  revoke  the  order.  We  received 
no  further  comments. 

Based  on  Motorola's  objection,  the 
Department  has  concluded  that  the 
order  continued  to  be  of  interest  to  an 
interested  party.  Therefore,  we  no 
longer  intend  to  revoke  the  antidumping 
duty  order  on  certain  high-capacity 
pagers  from  Japan. 

Dated:  April  9. 1993. 
Joseph  A.  Spetrini, 
Acting  Assistant  Secretary  for  Import 
Administration. 
|FR  Doc.  93-21430  Filed  9-1-93.  8  45  ami 

BILUNQ  COOC  3$1»-0S-M 


[C-60S-0641 

Roses  From  Israel;  Intent  To  Revoke 
Countervailing  Duty  Order 

AGENCY:  International  Trade 
Administratioa/lmport  Administration. 
Department  of  Commerce. 
ACTION:  Notice  of  intent  to  revoke 
counter\'ailing  duty  order. 

SUMMARY:  The  E)epartment  of  Commerce 
is  notifying  the  public  of  its  intent  to 
revoke  the  countervailing  duty  order  on 
roses  from  Israel.  Domestic  interested 
parties  who  object  to  this  revocation 
must  submit  their  comments  in  writing 
not  later  than  thirty  days  from  the 
publication  date  of  this  notice. 
EFFECTIVE  DATE:  September  2,  1993. 
FOR  FURTHER  INFORMATION  CONTACT: 
Anna  T.  Milone  or  Philip  Pia.  Office  of 
Countervailing  Compliance, 
International  Trade  Administration. 
U.S.  Department  of  Commerce, 
Washington,  DC  20230;  telephone:  (202) 
482-4406  or  482-2786. 

SUPPLEMENTARY  INFORMATION: 

Background 

On  September  4.  1980,  the 
Department  of  Commerce  ("the 
Department")  published  a 
countervailing  duty  order  on  roses  from 
Israel  (45  FR  58516).  The  Department 
has  not  received  a  request  to  conduct  an 
administrative  review  of  this 
countervailing  duty  order  for  at  least 


four  consecutive  annual  anniversary 
months. 

In  accordance  with  19  CFR 
355.25(d)(4)(iii).  the  Secretary  of 
Commerce  will  conclude  that  an  order 
is  no  longer  of  interest  to  interested 
parties  and  will  revoke  the  order  if  no 
domestic  interested  party  objects  to 
revocation  or  no  interested  party 
requests  an  administrative  review  by  Ihe 
last  day  of  the  fifth  anniversary  month. 
Accordingly,  as  required  by 
§  355.25(d)(4)  of  the  Department's 
regulations,  we  are  notifying  the  public 
of  our  intent  to  revoke  this  order. 

Opportunity  To  Object 

Not  later  than  thirty  days  after  the 
publication  date  of  this  notice,  domestic 
interested  parties,  as  defined  in 
§355.2(i){3).  (i)(4).  (i)(5).  and  (i){6)  of  the 
Department's  regulations,  may  object  to 
the  Department's  intent  to  revoke  this 
countervailing  duty  order. 

Seven  copies  of  any  such  objections 
should  be  submitted  to  the  Assistant 
Secretary  for  Import  Administration. 
International  Trade  Administration, 
room  B-099.  U.S.  Department  of 
Commerce,  Washington.  IX  20230. 

If  no  interested  parties  request  an 
administrative  review  (pursuant  to  the 
Department's  notice  of  opportunity  to 
request  administrative  review),  or  if  no 
domestic  interested  parties  object  to  the 
Department's  intent  to  revoke  pursuant 
to  this  notice,  we  shall  conclude  that  the 
order  is  no  longer  of  interest  to 
interested  parties  and  shall  proceed 
with  the  revocation. 

This  notice  is  in  accordance  with  19 
CFR  355.25(d)(4)(i). 

Dated:  August  25. 1993. 
Joseph  A.  Spetrini, 

Depu  ty  Assistant  Secretary  for  Compliance. 
|FK  Doc.  93-21428  Filed  9-1-93;  8:45  ami 
BtLUNO  CODE  3S10-OS-P 

[C-61 4-601] 

Steel  Wire  From  New  Zealand;  Intent 
To  Revoke  Countervailing  Duty  Order 

AGENCY:  International  Trade 
Administration/Import  Administration. 
Department  of  Commerce. 
ACTION:  Notice  of  intent  to  revoke 
countervailing  duty  order. 

SUMMARY:  The  Department  of  Commerce 
is  notifying  the  public  of  its  intent  to 
revoke  the  counter\'ailing  duty  order  on 
steel  wire  from  New  Zealand.  Domestic 
interested  parties  who  object  to  this 
revocation  must  submit  their  comments 
in  writing  not  later  than  thirty  days  from 
the  publication  date  of  this  notice. 
EFFECTIVE  DATE:  September  2.  1993. 
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FOR  FURTHER  mFORMATION  CONTACT: 
Anna  T.  Milone  or  Sarah  Givens,  Office 
of  Countervailing  Compliance, 
International  Trade  Administration, 
U.S.  Department  of  Commerce, 
Washington,  DC  20230:  telephone:  (202) 
482-4406  or  482-2786. 

SUPPLEMENTARY  INFORMATION: 

Background 

On  September  2, 1986,  the 
Department  of  Commerce  ("the 
Department")  published  a 
countervailing  duty  order  on  steel  wire 
from  New  Zealand  (51  FR  31156).  The 
Department  has  not  received  a  request 
to  conduct  an  administrative  review  of 
this  countervailing  duty  order  for  at 
least  four  consecutive  annual 
anniversary  months. 

In  accordance  with  19  CFR 
355.25(d)(4)(iii),  the  Secretary  of 
Commerce  will  conclude  that  an  order 
is  no  longer  of  interest  to  interested 
parties  and  will  revoke  the  order  if  no 
domestic  interested  party  objects  to 
revocation  or  no  interested  party 
requests  an  administrative  review  by  the 
last  day  of  the  fifth  anniversary  month. 
Accordingly,  as  required  by 
§  355.25(d)(4)  of  the  Department's 
regulations,  we  are  notifying  the  public 
of  our  intent  to  revoke  this  order. 

Opporlunity  to  Object 

Not  later  than  thirty  days  after  the 
publication  date  of  this  notice,  domestic 
interested  parties,  as  defined  in 
§  355.2(i)(3),  (i)(4).  (i)(5),  and  (i)(6)  of  the 
Department's  regulations,  may  object  to 
the  Department's  intent  to  revoke  this 
countervailing  duty  order. 

Seven  copies  of  any  such  objections 
should  be  submitted  to  the  Assistant 
Secretary  for  Import  Administration, 
International  Trade  Administration, 
room  B-099,  U.S.  Department  of 
Commerce.  Washington,  DC  20230. 

If  no  interested  parties  request  an 
administrative  review  (pursuant  to  the 
Department's  notice  of  opportunity  to 
request  administrative  review),  or  if  no 
domestic  interested  parties  object  to  the  - 
Department's  intent  to  revoke  pursuant 
to  this  notice,  we  shall  conclude  that  the 
order  is  no  longer  of  interest  to 
interested  parties  and  shall  proceed 
with  the  revocation. 

This  notice  is  in  accordance  with  19 
CFR  355.25(d)(4)(i). 

Dated:  August  24, 1993. 
HoUy  A.  Kuga, 

Acting  Deputy  Assistant  Secretary  for 

Compliance. 

|FR  Doc.  93-21429  Filed  9-1-93;  8:45  ami 

BlUmO  COO€  3619-OS-P 


State  University  of  New  York,  et  al.; 
Consolidated  Decision  on  Applications 
for  Duty-Free  Entry  of  Scientific 
Instruntents 

This  is  a  decision  consolidated 
pursuant  to  section  6(c)  of  the 
Educational,  Scientific,  and  Cultural 
Materials  Importation  Act  of  1966  (Pub. 
L.  89-651,  80  Stat.  897;  15  CFR  part 
301).  Related  records  can  be  viewed 
between  8:30  a.m.  and  5  p.m.  in  room 
4211,  U.S.  Department  of  Commerce. 
14th  and  Constitution  Avenue,  NW., 
Washington,  DC. 

Comments:  None  received.  Decision: 
Approved.  No  instrument  of  equivalent 
scientific  value  to  the  foreign 
instruments  described  below,  for  such 
purposes  as  each  is  intended  to  be  used, 
is  being  manufactured  in  the  United 
States. 

Docket  Number:  93-047.  Applicant: 
State  University  of  New  York,  Stony 
Brook,  NY  11794.  /nsfrumenMn-Situ 
Large  Volume  Filtration  System. 
Manufacturer:  Challenger  Oceanic 
Systems  and  Services,  United  Kingdom. 
Intended  Use:  See  notice  at  58  FR 
34029,  June  23, 1993.  fleosons:  The 
foreign  instrument  provides 
programmable  in  situ  filtration  and 
capture  of  particles  in  water  columns 
with  a  flow  rate  to  1200  liters  of  water 
per  hour  to  a  depth  of  more  than  5000 
m.  Advice  Received  From:  The  National 
Ocean  Service,  July  16, 1993. 

Docket  Number:  93-050.  Applicant: 
Lamont-Doherty  Earth  Observatory  of 
Columbia  University,  Palisades,  NY 
10964.  Instrument:  Multi-Sensor  Core 
Logger.  Manufacturer:  GEOTEK,  United 
Kingdom.  Intended  Use:  See  notice  at  58 
FR  34029,  June  23,  1993.  Reasons:  The 
foreign  instrument  provides  high 
precision  measurements  of:  (1) 
Compressional  (p-wave)  velocities,  (2) 
gamma  ray  attenuation  and  (3)  magnetic 
susceptibility.  Advice  Received  From:  A 
private  research  institution,  July  26, 
1993. 

The  National  Ocean  Service  and  a 
private  research  institution  advise  that 
(1)  the  capabilities  of  each  of  the  foreign 
instruments  described  above  are 
pertinent  to  each  applicant's  intended 
purpose  and  (2)  they  know  of  no 
domestic  instrument  or  apparatus  of 
equivalent  scientific  value  for  the 
intended  use  of  each  instrument. 

We  know  of  no  other  instrument  or 
apparatus  being  manufactured  in  the 
United  States  which  is  of  equivalent 
scientific  value  to  either  of  the  foreign 
instruments. 
Frank  W.  Creel, 

Director.  Statutory  Import  Programs  Staff. 
|FR  Doc.  93-21423  Filed  9-1-93;  8:45  am| 

BILUNG  COOe  UIO-OS-F 


University  of  Illinois  at  Chicago; 
Decision  on  Application  for  Duty-free 
Entry  of  Scientific  Instrument 

This  is  a  decision  pursuant  to  section 
6(c)  of  the  Educational,  Scientific,  and 
Cuhural  Materials  Importation  Act  of 
1966  (Pub.  L.  89-651,  80  Stat.  897;  15 
CFR  part  301).  Related  records  can  be 
viewed  between  8:30  a.m.  and  5  p.m.  in 
room  4211.  U.S.  Department  of 
Commerce.  14th  and  Constitution 
Avenue,  NW.,  Washington,  DC. 

Decision:  Denied.  Applicant  has  failed 
to  establish  that  domestic  instruments  of 
equivalent  scientific  value  to  the  foreign 
instrument  for  the  intended  purposes 
are  not  available. 

Reasons:  Section  301.5(e)(4)  of  the 
regulation&,requires  the  denial  of 
applications  that  have  been  denied 
without  prejudice  to  resubmission  if 
they  are  not  resubmitted  within  the 
specified  time  period.  This  is  the  case 
for  the  following  docket. 

Docket  Number:  92-184.  Applicant: 
University  of  Illinois  at  Chicago. 
Department  of  Chemistry  (m/c  111),  801 
W.  Taylor  Street,  Room  4500,  Chicago  IL 
60607-7061.  Instrument:  Excimer- 
pumped  Dye  Lasers,  Models  LEXlra  50 
and  LPD  3002.  Manufacturer:  Lambda 
Physik,  Germany.  Date  of  Denial 
without  Prejudice  to  Resubmission:  June 
9,  1993. 
Frank  W.  Creel, 

Director,  Statutory  Import  Programs  Staff. 
IFR  Doc.  93-21424  Filed  9-1-93;  8:45  am) 
BILUNO  COOE  3510-OS-F 


National  Oceanic  and  Atmospheric 
Administration 

Evaluation  of  State  Coastal 
Management  Programs  and  National 
Estuarine  Research  Reserves 

AGENCY:  Office  of  Ocean  and  Coastal 

Resource  Management,  National  Ocean 

Service,  National  Oceanic  and 

Atmospheric  Administration  (NOAA). 

DOC. 

ACTION:  Notice  of  availability  of 

evaluation  findings. 

SUMMARY:  Notice  is  hereby  given  of  the 
availability  of  the  final  evaluation 
findings  for  Rhode  Island  and  Oregon 
Coastal  Management  Programs,  and 
Sapelo  Island  (Georgia),  Tijuana  River 
(California),  Hudson  River  (New  York) 
and  Jobos  Bay  (Puerto  Rico)  National 
Estuarine  Research  Reserves  (NERR). 
Section  312  of  the  Coastal  Zone 
Management  Act  of  1972  (CZMA),  as 
amended,  requires  a  continuing  review 
of  the  performance  of  coastal  states  with 
respect  to  coastal  management  and  the 
operation  and  management  of  NERRs. 
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The  States  of  Rhode  Island  and 
Oregon  were  found  to  be  implementing 
and  enforcing  their  Federally  approved 
coastal  management  program, 
addressing  the  national  coastal 
management  objectives  identiOed  in 
C2MA  section  303(2)(AHK).  and 
adhering  to  the  programmatic  terms  of 
their  financial  assistance  awards. 
Tijuana  River,  Sapelo  Island,  and  Jobos 
Bay  NERRs  were  found  to  be  not  hilly 
adhering  to  NERR  System  goals,  to  their 
federally  approved  management  plans, 
and  to  the  terms  of  their  financial 
assistance  awards.  Hudson  River  NERR 
was  found  to  be  satisfactorily  adhering 
to  programmatic  requirements  of  the 
NERR  system. 

Copies  of  these  final  evaluation 
findings  may  be  obtained  upon  request 
from:  Vickie  AUin,  Chief,  Policy 
Coordination  Division,  Office  of  Ocean 
and  Coastal  Resource  Management, 
NOS/NOAA,  1305  East-West  Highway. 
11th  Floor.  Silver  Spring,  Maryland 
20910  (301) 713-3087. 

(Federal  Domestic  Assistance  Catalog  11.419 
Coastal  Zone  Management  Program 
Administration) 

Dated:  August  27, 1993 
W.  Stanley  Wilson. 

Assistant  Administrator  for  Ocean  Services 
and  Coastal  Zone  Management. 
jFR  Doc.  93-21372  Filed  9-1-93:  8:45  ami 
niXMO  CODE  3S1ft-0e-M 


p.D.  082793q 

Gulf  of  Mexico  Fishery  Management 
Council;  Meetings 

AGENCY:  National  Marine  Fisheries 

Service  (NMFS),  National  Oceanic  and 

Atmospheric  Administration  (NOAA). 

Commerce. 

ACTK}N:  Notice  of  public  meetings. 

SUMMARY:  The  Gulf  of  Mexico  Fishery 
Management  Council  (Council)  and  its 
Committees  will  meet  on  September  13- 
16. 1993.  The  meetings  will  be  held  at 
the  Doubletree  Hotel.  300  Canal  Street. 
New  Orleans,  LA;  telephone:  (504)  581- 
1300.  The  agenda  is  as  follows: 

Council 

The  Council  will  convene  on 
September  15  at  8:30  a.m.  and  recess  at 
5  p.m.  Council  agenda  items  aad  the 
times  allocated  for  discussion  are  as 
follows: 

From  8:45  a.m.  to  12  noon:  Receive  public 
testimony  on  1994  Total  Allowable  Catches 
(TACs)  for  Red  Grouper  and  Red  Snapper, 
and  receive  Public  Testimony  on  Red 
Snapper  Commercial  Vessel  Trip  Limits  for 
1994; 

(Note:  Testimony  cards  must  be  turned  in 
to  staff  before  the  start  of  public  testimony). 


From  1  p.m.  to  5  p.m.:  Receive  the  Reef 
Fish  Management  Committee  report. 

The  Council  will  reconvene  at  8:30  a.m.  on 
September  16  and  adjourn  at  12  p.m.  It  will 
receive  reports  from  the  following 
Committees: 

(1)  8:30  a.m.  to  9:30  a.m.— Reef  Fish 
Management  Committee  (continued); 

(2)  9:30  a.m.  to  10  a.m.— Mackerel 
Management  Committee: 

(3)  10  a.m.  to  10:30  a.m.— Coral 
Management  Committee: 

(4)  10:30  a.m.  to  11  a.m.— Habitat 
Protection  Committee: 

(5)  11  a.m.  to  12  p.m. — Shark  Operations 
Team  report  on  meeting  held  in  Silver 
Spring.  Maryland,  on  )uly  27-28. 1993;  and 
Enforcement  reports,  Director's  reports,  and 
Ele<':tion  of  Ciiairman  and  Vice  Chairman. 

Committees 

The  Coral  Management  Committee 
and  the  Habitat  Committee  will  meet  on 
September  13  at  1  p.m.  and  adjourn  at 
5:30  p.m.  The  Mackerel  Management 
Committee  and  the  Reef  Fish 
Management  Committee  will  meet  on 
September  14  at  8  a.m.  and  adjourn  at 
5  p.m. 

FOR  FURTHER  INFORMATION  CONTACT: 
Wayne  i.  Swingle.  Executive  Director. 
Gulf  of  Mexico  Fishery  Management 
Council.  5401  West  Kennedy  Boulevard, 
suite  331.  Tampa.  FL;  telephone:  (813) 
228-2815. 

Dated:  August  27. 1993. 
David  S.  Crestin. 

Acting  Director,  Office  of  Fisheries 
Conservation  and  Management.  National 
Marine  Fisheries  Senice. 
IFR  Doc.  93-21417  Filed  9-1-93:  8:45  ami 
BItUNO  CODE  3S1fr-22-P 


p.D.  0827936] 

North  Pacific  Fishery  Management 
Council;  Meetings 

AGENCY:  National  Marine  Fisheries 

Service  (NMFS),  National  Oceanic  and 

Atmospheric  Administration  (NOAA). 

Commerce. 

ACTION:  Notice  of  public  meetings. 

SUMMARY:  The  North  Pacific  Fishery 
Management  Council  (Council)  and  its 
advisory  committees  will  meet  during 
the  week  of  September  20. 1993.  The 
Council's  Advisory  Panel,  Scientific  and 
Statistical  Committee  and 
Comprehensive  Planning  Committee 
will  begin  their  meetings  at  1  p.m.  on 
September  20.  The  Plan  Amendment 
Advisory  Group  (PAAG)  is  scheduled  to 
also  meet  on  September  20  at  8  a.m.  The 
Council  will  begin  its  plenarj'  session  at 
1  p.m.  on  September  21  and  continue 
through  the  week  until  the  agenda  is 
completed.  All  meetings  except  for  the 
PAAG  Committee  meeting  will  be  held 


at  the  Hilton  Hotel,  500  W.  3rd  Avenue, 
Anchorage.  AK;  telephone:  (907)  272- 
741 1 .  The  location  of  the  PAAG 
Committee  meeting  will  be  announced 
at  a  later  date. 

The  Council  will  consider  and  may 
take  action  on  any  of  the  following 
agenda  items: 

(1 )  Election  of  officers: 

(2)  Reports  by  the  National  Marine 
Fisheries  Service  (NMFS).  the  Alaska 
Department  of  Fish  and  Game,  and  the 
United  States  Coast  Guard,  the  NMFS  Marine- 
Mammal  Laborator>'.  and  the  Polar  Research 
Board  on  a  Bering  Sea  Ecusystems  Study: 

(3)  Receive  a  status  report  on  the 
implementation  of  the  North  Pacific  Fisheries 
Research  Plan  and  consider  obsrr\-er 
requirements  for  1994; 

(4)  Final  review  of  amendment  proposals 
for  inclusion  in  the  Sablefi.sh  and  Halibut 
individual  Fishing  Quota  (IFQJ  Plan,  and 
review  of  the  final  rule  and  implementation 
plan  for  the  IFQ  program; 

(5)  Review  of  the  pollock  Community 
Development  Programs  and  consideration  of 
recommendations  for  1994-1995; 

(6)  Progress  report  and  further  direction  to 
staff  on  alternatives  for  the  Comprehensive 
Rationalization  Program,  and  a  review  of  a 
request  for  proposals  for  the  Social  Impact 
Assessment  for  the  plan: 

(7)  Review  of  a  concept  paper  on  full 
utilization  of  species  under  Council 
jurisdiction; 

(8)  Final  review  of  a  management 
alternatives  for  the  scallop  fishery; 

(9)  Report  on  the  1993  halibut  fishery, 
review  of  proposals  submitted  for  the  1994 
halibut  season,  and  a  discussion  of  possible 
caps  on  halibut  caught  by  halibut  charter 
o()e  rations: 

(10)  Approval  of  initial  Stock  Assessment 
and  Fishery  Evaluation  reports  for  the  Gulf 
of  Alaska  and  Bering  Sea'Aleutian  Islands 
grtiundf, sh  fisheries  for  1994.  Setting  of 
initial  groundfish  and  bycatch  specifications 
for  the  1994  fisheries,  and  bycatch  rate 
standards  for  the  Vessel  Incentive  program; 

(11)  Final  review  and  approval  of  the 
following  proposed  amendments  to  the 
groundfish  fishery  management  plans: 

(a)  Rockfish  rebuilding  alternatives  for  the 
Gulf  of  Alaska:  and 

(b)  Exclusive  registration  alternatives  for 
the  Gulf  of  Alaska  and  Bering  Sea/Aleutian 
Islands  grtmndfish  fisheries. 

(12)  Initial  review  of  d  plan  amendment  for 
a  trawl  closure  around  the  Pribilof  Islands; 

(13)  Final  review  of  a  regulator^' 
amendment  toallow  disclosure  of  Pn)hibited 
Species  CatcK  rates  by  vessel  name; 

(14)  Initial  review  of  the  following 
proposed  regulatory  amendments: 

(a)  Directed  fishing  standards  for  1994.  and 

(b)  Require  all  processors  to  wcigh^ish: 

(15)  Other  gnnindfish  subjects  on  the 
agenda  include: 

(a)  A  concept  paper  on  a  salmon  Vessel 
Incentive  Program: 

(b)  Preliminary  report  on  restricting  traivl 
mesh  size  to  8  inches,  and 

(c)  A  report  on  the  status  of  an  iidiistrj- 
sponsored  "Salmon  Foundation;"  and 

(16)  Review  current  tasking  and  give  staff 
direction. 
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Other  committees  and  workgroups 
may  also  meet  during  the  week.  All 
meetings  are  open  to  the  public  with  the 
exception  of  a  Council  Executive 
session  scheduled  for  the  noon  hour  one 
day  during  the  week.  During  executive 
sessions  the  Council  will  receive  reports 
on  litigation,  international  aH^airs,  and 
personnel  matters. 

FOR  FURTHER  INFORMATION  CONTACT:  The 
North  Pacific  Fishery  Management 
Council,  P.O.  Box  103136,  Anchorage. 
AK  99510:  telephone:  (907)  271-2809. 

Dated:  August  27,  1993. 
David  S.  Creslin, 

Acting  Director.  Office  of  Fisheries 
Conservation  and  Management,  National 
Marine  Fisheries  Service. 
IFR  Doc.  93-21416  Filed  9-1-93;  8:45  am) 
BILUNQ  COOC  3310-23-^ 


P.D.  0827930] 

Pacific  Fishery  Management  Council; 
Meetings 

AGENCY:  National  Marine  Fisheries 

Service  (NMFS),  National  Oceanic  and 

Atmospheric  Administration  (NOAA), 

Commerce. 

ACTION:  Notice  of  public  meetings. 

SUMMARY:  The  Pacific  Fishery 
Management  Council's  Coastal  Pelagic 
Species  Plan  Development  Team  and 
the  Advisory  Subpanel  will  meet  on  the 
dates  and  at  the  locations  listed  below 
to  continue  preparation  of  the  coastal 
pelagic  species  fishery  management 
plan.  Current  work  is  focused  on  harvest 
formulas,  allocation,  bycatch  and  a 
management  framework.  On  September 
23  and  October  13  the  two  groups  will 
meet  jointly. 

Meetings  in  La  Jolia  will  be  in  the 
small  conference  room  at  the  National 
Marine  Fisheries  Service,  Southwest 
Fisheries  Science  Center,  8604  La  Jolla 
Shores  Drive,  La  Jolla,  CA.  Meetings  in 
Long  Beach  will  be  at  the  California 
Department  of  Fish  and  Game,  330 
Golden  Shore,  suite  50,  Long  Beach,  CA. 


Group 

Location 

■Time 

Date 

Team  .... 

La  Jolla 

10  a.m. 

September  8. 

Team/ 

Long 

10  a.m. 

September 

Subp- 

Beach. 

23. 

anel. 

Team  .... 

La  Jolla 

10  a.m. 

September 

i 

29. 

TeanV 

Long 

10  a.m. 

October  13. 

Subp- 

Beach. 

anel. 

FOR  FURTHER  INFORMATION  OR  FOR 
PERSONS  WISHING  TO  ATTEND,  PLEASE 
CONTACT:  Larry  Jacobson  on  (619)  546- 
7117  or  Patricia  Wolf  on  (310)  590-5175 


prior  to  the  date  listed  herein  to  confirm 
that  meeting  dates  and  locations  have 
not  been  changed. 

Dated:  August  27, 1993. 
David  S.  Crestin. 

Acting  Director,  Office  of  Fisheries 
Conservation  and  Management,  National 
Marine  Fisheries  Service. 
IFR  Doc.  93-21418  Filed  9-1-93;  8:45  ami 

BILLING  COOE  3S10-22-P 


Memt)ershtp  of  the  National  Oceanic 
and  Atmospheric  Administration 
Performance  Review  Boards 

AGENCY:  National  Oceanic  and 

Atmospheric  Administration  (NOAA), 

Commerce. 

ACTION:  Notice  of  membership  of  NOAA 

Performance  Review  Boards. 

SUMMARY:  In  conformance  with  the  Civil 
Service  Reform  Act  of  1978,  5  U.S.C, 
4314(c)(4),  NOAA  announces  the 
appointment  of  persons  to  serve  as 
members  of  NOAA  Performance  Review 
Boards  (PRBs).  The  NOAA  PRBs  are 
responsible  for  reviewing  performance 
appraisals  and  ratings  of  Senior  , 
Executive  Service  (SES)  members  and 
making  written  recommendations  to  the 
appointing  authority  on  SES  retention 
and  compensation  matters,  including 
performance-based  pay  adjustments, 
awarding  of  bonuses  and  amounts, 
initial  recommendations  for  potential 
rank  awards  and  recertification.  The 
appointment  of  these  members  to  the 
NOAA  PRBs  will  be  for  periods  of  24 
months  service  beginning  September  30, 
1993. 

EFFECTIVE  DATE:  The  effective  date  of 
service  of  appointees  to  the  NOAA  . 
Performance  Review  Boards  is 
September  30, 1993. 
FOR  FURTHER  INFORMATION  CONTACT: 
Rebecca  A.  Williams,  Senior  Executive 
Service  Program  Officer,  Personnel  and 
Civil  Rights  Office,  Office  of 
Administration,  NOAA,  1315  East-West 
Highway,  Silver  Spring,  Maryland 
20910, (301)  713-0530. 
SUPPLEMENTARY  INFORMATION:  The 
names  and  titles  of  the  members  of  the 
NOAA  PRBs  (NOAA  officials  unless 
otherwise  identified)  are  set  forth  below: 
Katharine  W.  Kimball,  Deputy  Assistant 

Secretary,  Office  of  the  Under 

Secretary 
J.  Michael  Hall,  Director,  Office  of 

Global  Programs,  Office  of  the  Deputy 

Under  Secretary 
Donald  Scavia,  Director,  NOAA  Coastal 

Ocean  Program  Office,  Office  of  the 

Deputy  Under  Secretary 
Robert  M.  Valone,  Director,  Systems 

Program  Office,  Office  of  the  Deputy 

Under  Secretary 


William  H.  Hooke,  Deputy  Chief 

Scientist,  Office  of  the  Chief  Scientist 
Robert  F.  Fagin,  Director,  Office  of 

Administration 
Donald  E.  Humphries,  Deputy  Director, 

Office  of  Administration 
Martha  R.  Lumpkin,  Director,  Central 

Administrative  Support  Center,  Office 

of  Administration 
Meredith  J.  Jones,  General  Counsel 
Glenn  A.  Flittner,  Director,  Office  of 

Research  and  Environmental 

Information.  National  Marine 

Fisheries  Service  (NMFS) 
Nancy  Foster.  Deputy  Assistant 

Administrator,  NMFS 
Morris  M.  Pallozzi.  Director.  Office  of 

Enforcement,  NMFS 
Rolland  A.  Schmitten,  Director, 

Northwest  Region,  NMFS 
Andrew  Robertson.  Chief.  Coastal 

Monitoring  &  Bioeffects  Assessment 

Division,  NOS 
David  L.  Evans,  Senior  Scientist,  NOS 
Carol  W.  Beaver,  Chief.  Aeronautical 

Charting  Division.  NOS 
Kenneth  D.  Hadeen,  Director,  National 

Climatic  Data  Center,  National 

Environmental  Satellite,  Data  and 

Information  Services  (NESDIS) 
P.  Krishna  Rao,  Director,  Office  of 

Research  and  Applications,  NESDIS 
Gregory  W.  Withee,  Deputy  Assistant 

Administrator  for  Environmental 

Information  Services,  NESDIS 
Richard  P.  Augulis,  Director,  Central 

Region,  National  Weather  Service 

(NWS) 
Lois  J.  Gajdys,  Chief,  Management  and 

Budget.  NWS 
Eugenia  Kalnay,  Chief,  Development 

Division,  National  Meteorological 

Cent*-,  NWS 
Walter  Telesetsky,  Director,  Office  of 

Systems  Operations,  NWS 
Hugo  F.  Bezdek,  Director,  Atlantic 

Oceanographic  and  Meteorological 

Laboratories,  Office  of  Oceanic  and 

Atmospheric  Research  (OAR) 
Syukuro  Manabe,  Suf)ervisory  Research 

Meteorologist,  Geophysical  Fluid 

Dynamics  Laboratories,  OAR 
Kikuro  Miyakoda,  Supervisory  Research 

Meteorologist,  Geophysical  Fluid 

Dynamics  Laboratories,  OAR 
Alan  R.  Thomas,  Deputy  Assistant 

Administrator,  OAR 
Alexander  E.  MacDonald,  Director, 

Forecast  Systems  Laboratories,  OAR 
Joseph  E.  Clark,  Deputy  Director, 

National  Technical  Information 

Service,  Department  of  Commerce 

(DOC) 
Burton  Colvin,  Deputy  Director   , 

Academic  Affairs,  National  institute 

of  Standards  and  Technology  (NIST), 

DOC 
Frederick  T.  Knickerbocker,  Executive 

Director.  Economic  Affairs,  DOC 
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Chris  Kuyatt,  Coordinator  of  Radiation. 

NIST.  DOC 
Roy  R.  Mullen,  Associate  Chief, 

National  Mapping  Division,  United 

States  Geological  Survey,  Department 

of  Interior 
Joe  D.  Simmons,  Deputy  Director, 

Center  for  Basic  Standards,  National 

Institutes  of  Science  and  Technology, 

DOC 
Sheldon  Wiederhom,  Scientific 

Assistant  to  Director,  NIST,  DOC 
Michael  A.  Levitt,  Assistant  General 

Counsel  for  Legislation  and 

Regulation,  General  Counsel,  DOC 

Dated:  August  20. 1993. 
Diana  H.  fosephson.  c- 

Deputy  Under  Secretary. 
|FR  Doc.  93-21310  Filed  9-1-93;  8:45  ami 

BHJJNG  CODE  3510-12-M 


D€PARTMENT  OF  DEFENSE 

Office  of  the  Secretary 

Defense  Science  Board  Task  Force  on 
Readiness 

ACTION:  Notice  of  advisory  committee 
meetings. 

summary:  The  Defense  Science  Board 
Task  Force  on  Readiness  will  meet  in 
closed  session  on  September  7, 
September  20,  October  8,  and  October 
26,  1993  at  the  Pentagon,  Arlington, 
Virginia. 

The  mission  of  the  Defense  Science 
Board  is  to  advise  the  Secretary  of 
Defense  through  the  Under  Secretary  of 
Defense  (Acquisition)  on  scientific  and 
technical  matters  as  they  affect  the 
perceived  needs  of  the  Department  of 
Defense.  At  these  meetings  the  Task 
Force  will  provide  advice, 
recommendations,  and  supporting 
rationale  on  the  components  of  a 
Readiness  Early  Warning  System  to 
insure  that  our  forces  do  not  become 
"hollow,"  and,  where  deficiencies  may 
begin  to  emerge,  to  suggest  corrective 
actions. 

In  accordance  with  section  10(d)  of 
the  Federal  Advisory  Committee  Act, 
Public  Law  No.  92-463,  as  amended  (5 
U.S.C.  App.  n,  (1988)),  it  has  been 
determined  that  these  DSB  Task  Force 
meetings,  concern  matters  listed  in  5 
U.S.C.  §  552b(c)(l)  (1988),  and  that 
accordingly  these  meetings  will  be 
closed  to  the  public 

Dnted;  August  27, 1993. 
LM.  Bynum, 

Alternate  OSD  Federal  flegisfer  Liaison 
Officer,  Department  of  Defense. 
IFF  Doc  93-21362  Filed  9-1-93;  8:45  am) 

BILLMG  COOE  SCOO  04  M 


DEPARTMENT  OF  EDUCATION 

Proposed  Information  Collection 
Requests 

agency:  Department  of  Education. 
ACTION:  Notice  of  proposed  information 
collection  requests. 

summary:  The  Director,  Information 
Resources  Management  Service,  invites 
comments  on  proposed  information 
collection  requests  as  required  by  the 
Paperwork  Reduction  Act  of  1980. 
DATES:  An  expedited  review  has  been 
requested  in  accordance  with  the  Act, 
since  allowing  for  the  normal  review 
period  would  adversely  aniect  the  public 
interest.  Approval  by  the  Office  of 
Management  and  Budget  (OMB)  has 
been  requested  by  September  3, 1993. 
ADDRESSES:  Written  comments  should 
be  addressed  to  the  Office  of 
Information  and  Regulatory  Affairs, 
Attention:  Dan  Cher  ok.  Desk  Officer, 
Department  of  Education,  onice  of 
Management  and  Budget.  726  Jackson 
Place  NW.,  room  3218,  New  Executive 
Office  Building,  Wa.shington,  DC  20503. 
Requests  for  copies  of  the  proposed 
information  collection  request  should  be 
addressed  to  Cary  G^"een,  Department  of 
Education,  7th  &  D  Streets  SW.,  room 
4682,  Regional  Office  Building  3, 
Washington,  DC  20202. 
FOR  FURTHER  INFORMATION  CONTACT:  Cary 
Green,  (202)  401-32'JO.  Individuals  who 
use  a  telecommunications  device  for  the 
deaf  (TDD)  may  call  the  Federal 
Information  Relay  Service  (FIRS)  at  1- 
800-877-8339  between  8  a.m.  and  8 
p.m..  Eastern  time,  Monday  through 
Friday. 

SUPPLEMENTARY  INFORMATION:  Section 
3517  of  the  Paperwork  Reduction  Act  of 
1980  (44  U.S.C.  chapter  3517)  requires 
that  the  Director  of  OMB  provide 
interested  Federal  agencies  and  persons 
an  early  opportunity  to  comment  on 
information  collection  requests.  OMB 
may  amend  or  waive  the  requirement 
for  pubUc  consultation  to  the  extent  that 
public  participation  in  the  approval 
process  would  defeat  the  purpose  of  the 
information  coliection,  violate  State  or 
Federal  law,  or  substantially  interfere 
with  any  agency's  ability  to  perform  its 
statutory  obligations.  The  Director, 
Information  Resources  Management 
Service,  publishes  this  notice  with  the 
attached  proposed  information 
collection  request  prior  to  submission  of 
this  request  to  OMB.  This  notice 
contains  the  following  information:  (1) 
Type  of  review  requested,  e.g., 
expedited;  (2)  Title;  (3)  Abstract;  (4) 
Additional  Information;  (5)  Frequency 
of  collection;  (6)  Affected  pubUc;  and  (7) 


Reporting  andVor  Recordkeeping 
burden.  Because  an  expedited  review  is 
requested,  a  description  of  the 
information  to  be  collected  is  also 
included  as  an  attachment  to  this  notice. 

Dated:  August  26. 1993 
Cary  Green, 

Director,  Information  Resources  Martogemettt 
Service. 

Office  of  EducatioBal  Research  and 
Improvement 

Type  c^  Review:  Expedited 

Title:  Private  School  Survey  (PSS) 

Frequency:  Biennially 

Affected  Public:  Individuals  or 

households;  Non-profit  institutions 

Reporting  Burden: 
Responses:  30,000 
Burden  Hours:  15,000 

Recordkeeping  Burden: 
Recordkeepers:  0 
Burden  Hours:  0 

Abstract:  The  Private  School  Survey 
(PSS)  is  a  national  survey  of  private 
elementary  and  secondary  schools. 
This  data  collection  activity  is 
intended  to  build  an  NCES  universf; 
frame  of  private  schools  to  generate 
bi-annual  data  on  the  total  number  of 
private  schools,  teachers,  and 
students.  These  data  have  been 
collected  since  the  1989-90  academic 
year. 

Additional  Information:  An  expedited 
review  is  requested  in  order  to  have 
sufficient  time  to  prepare  the  survey 
for  mail-out  in  October.  Based  on  the 
results  of  the  field  test  CMily  minor 
changes  have  been  made  to  this 
questionnaire.  There  are  now  eighteen 
(18),  rather  than  fifteen  (15),  questions 
on  the  form.  There  is  no  change  in 
burden  associated  with  these  changes. 
We  are  requesting  OMB  clearance  by 
September  3. 1993. 

|FR  Doc.  93-21321  Filed  9-1-93;  8:45  ami 
MLUNG  CCOE  400(M>1-P 


Proposed  Information  Coliection 
Requests 

AGENCY:  Department  of  Education. 
ACTION:  Notice  of  proposed  information 
collection  requests. 

SUMMARY:  The  Director,  Information 
Resources  Management  Service,  invites 
comments  on  proposed  information 
collection  requests  as  required  by  the 
Paperwork  Reduction  Act  of  1980. 
DATES:  An  expedited  review  has  been 
requested  in  accordance  with  the  Act, 
since  allowing  for  the  normal  review 
period  would  adversely  affect  the  public 
interest.  Approval  by  the  Office  of 
Management  and  Budget  (OMB)  has 
been  requested  by  September  8, 1993. 
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ADDRESSES:  Written  comments  should 
be  addressed  to  the  OfHce  of 
Information  and  Regulatory  Affairs. 
Attention:  Dan  Chenok,  Desk  Officer, 
Department  of  Education,  Office  of 
Management  and  Budget,  726  Jackson 
Place  NW..  room  3208,  New  Executive 
Office  Building.  Washington.  DC  20503. 
Requests  for  copies  of  the  proposed 
information  collection  request  should  be 
addressed  to  Gary  Green,  Department  of 
Education,  7th  &  D  Streets  SW..  room 
4682.  Regional  Office  Building  3. 
Washington,  DC  20202. 
FOR  FURTHER  INFORMATION  CONTACT:  Cary 
Green.  (202)  401-3200.  Individuals  who 
use  a  telecommunications  device  for  the 
deaf  (TDD)  may  call  the  Federal 
Information  Relay  Service  (FIRS)  at  1- 
800-877-8339  between  8  a.m.  and  8 
p.m.,  Eastern  time,  Monday  through 
Friday. 

SUPPt.EMENTARY  INFORMATION:  Section 
3517  of  the  Paperwork  Reduction  Act  of 
1980  (44  U.S.C.  chapter  3517)  requires 
that  the  Director  of  0MB  provide 
interested  Federal  agencies  and  persons 
an  early  opportunity  to  comment  on 
information  collection  requests.  0MB 
may  amend  or  waive  the  requirement 
for  public  consultation  to  the  extent  that 
public  participation  in  the  approval 
process  would  defeat  the  purpose  of  the 
information  collection,  violate  State  or 
Federal  law,  or  substantially  interfere 
with  any  agency's  ability  to  perform  its 
statutory  obligations.  The  Director, 
Information  Resources  Management 
Service,  publishes  this  notice  with  the 
attached  proposed  information 
collection  request  prior  to  submission  of 
this  request  to  0MB.  This  notice 
contains  the  following  information:  (1) 
Typ)e  of  review  requested,  e.g., 
expedited;  (2)  Title;  (3)  Abstract;  (4) 
Additional  Information;  (5)  Frequency 
of  collection;  (6)  Affected  public;  and  (7) 
Reporting  and/or  Recordkeeping 
burden.  Because  an  expedited  review  is 
requested,  a  description  of  the 
information  to  be  collected  is  also 
included  as  an  attachment  to  this  notice. 

Dated:  August  26. 1993. 
Gary  Green, 

Director.  Information  Resources  Management 
Service. 

Office  of  Educational  Research  and 
Improvement 

Type  of  Review:  Expedited 

Title:  National  Assessment  of 
Educational  Progress  (NAEP).  1993 
Field  Test,  1994  Full  Scale 
Assessment  and  Background 
Questionnaires,  Mathematics, 
Reading,  Science,  U.S.  History,  and 
World  Geography 

Frequency:  Biennially 


Affected  Public:  Individuals  or 
households;  State  or  local 
governments 

Reporting  Burden: 
Responses:  468,905 
Burden  Hours:  539,416 

Recordkeeping  Burden: 
Recordkeepers:  0 
Burden  Hours:  0 

Abstract:  The  NAEP  is  a  congressionally 
mandated  data  collection  of 
assessment  and  background 
information.  Respondents  will  he 
students  at  grade  4,  grade  8,  and  grade 
12,  teachers,  and  principals.  The 
1993/94  assessment  will  be  conducted 
in  the  following  subjects: 
Mathematics,  reading,  science,  U.S. 
history,  and  world  geography.  Results 
of  the  assessments  will  be  linked  to 
background  characteristics  of  the 
students,  teachers  and  school. 

Additional  Information:  An  expedited 
review  is  requested  in  order  to 
maintain  a  schedule  of  beginning  field 
work  in  early  October.  Based  on 
results  of  the  field  test,  only  minor 
changes  have  been  made  to  this 
questionnaire.  There  is  no  change  in 
burden  associated  with  these  changes. 
We  are  requesting  OMB  clearance  by 
September  8, 1993. 

|FR  Doc.  93-21322  Filed  9-1-93;  8:45  am) 
BILUNO  COOC  4000-01-P 


Advisory  Committee  on  Student 
Financial  Assistance;  IMeeting 

AGENCY:  Advisory  Committee  on 
Student  Financial  Assistance, 
Education. 

ACTION:  Notice  of  upcoming  meeting. 

SUMMARY:  This  notice  sets  forth  the 
schedule  and  proposed  agenda  of  a 
forthcoming  meeting  of  the  Advisory 
Committee  on  Student  Financial 
Assistance.  This  notice  also  describes 
the  functions  of  the  Committee.  Notice 
of  this  meeting  is  required  under  section 
10(a)(2)  of  the  Federal  Advisory 
Committee  Act.  This  document  is 
intended  to  notify  the  general  public. 
DATES  AND  TIMES:  September  27, 1993, 
beginning  at  9  a.m.  and  ending  at  5 
p.m.;  and  September  28, 1993. 
beginning  at  8:30  a.m.  and  ending  at  12 
noon. 

ADDRESSES:  Bates  College,  the  Muskie 
Archives,  Central  and  Campus  Avenues, 
in  Lewiston.  Maine  04240. 

FOR  FURTHER  INFORMATION  CONTACT: 
Dr.  Brian  K.  Fitzgerald.  Staff  Director, 
Advisory  Committee  on  Student 
Financial  Assistance,  room  4600.  ROB- 
3.  7th  &  D  Streets  SW..  Washington,  DC 
20202^7582 (202)  708-7439. 


SUPPt.EMENTARY  INFORMATION:  The 
Advisory  Committee  on  Student 
Financial  Assistance  is  established 
under  section  491  of  the  Higher 
Education  Act  of  1965  as  amended  by 
Public  Law  100-50  (20  U.S.C.  1098). 
The  Advisory  Committee  is  established 
to  provide  advice  and  counsel  to  the 
Congress  and  the  Secretary  of  Education 
on  student  financial  aid  matters, 
including  providing  technical  expertise 
with  regard  to  systems  of  need  analysis 
and  application  forms,  making 
recommendations  that  will  result  in  the 
maintenance  of  access  to  postsecondary 
education  for  low-  and  middle-income 
students,  conducting  a  study  of 
institutional  lending  in  the  Stafford 
Student  Loan  Program,  and  assisting 
with  activities  related  to  reauthorization 
of  the  Higher  Education  Act  of  1965.  As 
a  result  of  the  passage  of  the  Higher 
Education  Amendments  of  1992.  the 
Congress  directed  the  Advisory 
Committee  to  assist  with  a  series  of 
special  assessments  and  conduct  an  in- 
depth  study  of  student  loan 
simplification.  Earlier  this  year. 
Congress  requested  the  Advisory 
Committee  to  examine  the  President's 
direct  lending  proposal  as  an  alternative 
to  the  existing  student  loan  program. 
Congress  further  charged  the  Committee 
with  evaluating  and  advising  the 
Secretary  and  the  Congress  on  the 
operation  of  the  Federal  Direct  Student 
Loan  and  Federal  Family  Education 
Loan  Programs.  The  Advisory 
Committee  will  meet  in  Lewiston, 
Maine  on  Monday,  September  27, 1993, 
from  9  a.m.  to  5  p.m.,  and  on  Tuesday, 
September  28.  firom  8:30  a.m.  to  12 
noon. 

The  proposed  agenda  includes  (a)  a 
discussion  on  budget  reconciliation;  (b) 
a  direct  lending  update;  (c)  an  update  on 
the  delivery  system;  and  (d)  an  Advisory 
Committee  regulatory  update  and 
planning  session  for  the  upcoming 
year's  agenda.  Space  is  limited  and  you 
are  encouraged  to  register  early  if  you 
plan  to  attend.  To  register,  please 
contact  the  Advisory  Committee  staff 
office  at  (202)  708-7439.  The 
registration  deadline  is  September  17, 
1993. 

Records  are  kept  oT  all  Committee 
proceedings,  and  are  available  for  public 
inspection  at  the  Office  of  the  Advisory 
Committee  on  Student  Financial 
Assistance,  room  4600.  7th  and  D 
Streets  SW..  Washington.  DC  from  the 
hours  of  9  a.m.  to  5:30  p.m..  weekdays, 
except  Federal  holidays. 
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Dated:  August  30. 1993. 
Debra  L.  SdbwetkBrt, 

Associate  Staff  Director.  Advisory  Committee 

on  Student  Financial  Assistance. 

|FR  Doc.  93-21434  Fi»ed  9-1-93;  8:45  ami 

BiLUNG  COM  4000-*1-M 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docket  No.  CP92-1 82-000,  e<  ai.] 

Availability  of  a  Rnai  Environmental 
Impact  Statement  tor  ttie  Proposed 
FGT  Pttase  lit  Expansion  Proiect 

August  27, 1993. 

In  the  matter  of  Florida  Gas  Trdiumission 
Co.,  Docltet  Nos.  CP92-1 82-000.  CP92-182- 
001,  CP92-1 82-002.  CP92-1 82-004; 
Transcontinental  Gas  Pipe  Line  Corp.  and 
Florida  Gas  Transmission  Co.,  Dockets  No. 
CP92-41 5-000,  CP92-415-002. 

The  staff  of  the  Federal  Energy 
Regulatory  Commission  (FERC  or 
Commission)  has  made  available  a  final 
environmental  impact  statement  (FEIS) 
on  the  more  than  800  miles  of  natural 
gas  pipeline  facilities  proposed  in  the 
above-referenced  doc:kets. 

The  FEIS  was  prepared  to  satisfy  the 
requirements  of  the  National 
Environmental  Policy  Act.  The  staff 
concludes  that  approval  of  the  prop)osed 
project,  with  appropriate  mitigating 
measures,  including  receipt  of  necessary 
permits  and  approvals,  would  have 
limited  adverse  environmental  impact. 
The  FEIS  evaluates  alternatives  to  the 
proposal. 

Tne  proposed  action  involves 
construction  of  pipeline,  new 
compressor  stations,  and  addition  of 
compression  at  various  existing 
compressor  stations  in  Louisiana, 
Mississippi,  Alabama,  and  Florida. 
Florida  Gas  Transmission  Company 
(FGT)  proposes  to  construct  814.4  miles 
of  pipeline  and  abandon  66.8  miles  of 
pipeline.  The  proposed  new  pipeline 
facilities  would  consist  of: 

•  601.0  miles  of  pipeline  loop  on 
FGT's  existing  mainline; 

•  16G.1  miles  of  new  pipeline  on  the 
West  Leg; 

•  25.9  miles  of  pipeline  loop  on 
FGT's  lateral  systems;  and 

•  21.42  miles  of  pipeline  to  customer 
facilities. 

In  addition,  FGT  proposes  to: 

•  Install  about  39,000  horsepower 
(bp)  of  compression  at  three  new 
compressor  stations; 

•  Add  66.800  hp  of  additional 
compression  at  seven  existing 
compressor  stations; 

•  Abandon  one  compressor  station; 
and 


•  Transfer  1 ,202  hp  of  compression 
from  one  compressor  station  to  another. 

FGT  also  proposes  to: 

•  Construct  9  new  meter  stations  and 
14  new  regulators;  and 

•  Upgrade  7  existing  meter  stations 
and  1  regulator. 

Additionally.  FGT  and 
Transcontinental  Gas  Pipe  Line 
Corporation  propose  to  construct  a  new 
10,766-hp  comjwessor  station  and  a  new 
regulator. 

The  proposed  FGT  Phase  III 
Expansion  Project  would  transport 
541.117  thousand  cubic  feet  per  day 
(Mcfd)  of  natural  gas  in  the  winter 
season  and  522,573  Mcfd  of  natural  gas 
during  the  sumnwr  season  to  FGTs 
customers  located  primarily  in  Florida. 

The  FEIS  will  be  used  in  the 
regulatory  decision-making  process  at 
the"  FERC  and  may  be  presented  as 
evidentiary  material  in  formal  hearings 
at  the  FERC  While  the  period  for  filing 
interventions  in  this  case  has  expired, 
motions  to  intervene  out-of-time  can  be 
filed  with  the  FERC  in  accordance  with 
the  Commission's  Rules  of  Practice  and 
Procedures,  18  CFR  385.214(d).  Further, 
anyone  desiring  to  file  a  protest  with  the 
FERC  should  do  so  in  accordance  with 
18  CFR  385.211. 

The  FEIS  has  been  placed  in  the 
public  files  of  the  FERC  and  is  available 
for  public  inspection  in  the:  Federal 
Energy  Regulatory  Commission. 
Division  of  Public  Information,  941 
North  Capitol  Street  NE..  room  3104, 
Washington,  DC  20426.  (202)  208-1371. 

Copies  of  the  FEIS  have  been  mailed 
to  Federal,  state,  and  local  agencies, 
public  interest  groups.  Libraries, 
newspapers,  individuals  wbo  have 
requested  the  FEIS,  and  other  parties  to 
this  proceeding. 

A  limited  number  of  copies  of  the 
FEIS  are  available  from:  Mr.  Mark 
Jensen,  Project  Manager,  Environmental 
Policy  and  Project  Analysis  Branch, 
Office  of  Pipeline  and  Producer 
Regulation,  room  7312.  825  North 
Capitol  Street  NE.,  Washington,  DC 
20426,(202)208-1121. 

The  FEIS  will  be  available  from  the 
National  Technical  Information  Service 
(NTIS).  Springfield,  Virginia.  Please  call 
the  NTIS  at  (703)  487-4780  to  obtain  the 
identification  number  arid  information 
on  how  to  order  additional  copies. 
Lois  0.  CKhell. 
Secretary. 
|FR  Doc.  93-21359  Filed  9-1-93;  8:45  ami 

BH.UNG  COOE  6717-OlrM 

t 


[Pro)act  No.  2459-^5] 

West  Penn  Power  Co.;  Intent  To 
Prepare  An  Environmefltai 
Assessntent  and  Conduct  Public 
Scoping  Meetings 

August  27, 1993. 

The  Federal  Energy  Regulatory 
Commission  (FERC)  has  received  an 
application  for  relicense  of  the  existing 
Lake  Lynn  Project  No.  2459.  The  I-ake 
Lynn  Project  is  located  on  the  Cheat 
River  in  Monongalia  County,  West 
Virginia,  and  Fayette  County, 
Pennsylvania. 

The  FERC  staff  intends  to  prepare  an 
Environmental  Assessment  (EA)cn  this 
hydroelectric  project  in  accordance  with 
the  National  Environmental  Policy  Act. 

The  EA  will  objectively  consider  both 
site  specific  and  cumulative 
environmental  im|>acts  of  the  project 
and  reasonable  alternatives,  and  will 
include  an  economic  financial  and 
engineering  analysis. 

A  draft  EA  will  be  issued  and 
circulated  for  review  by  all  the 
interested  parties.  All  comments  filed 
on  the  draft  EA  will  be  ar^lyzed  by  the 
staff  and  considered  in  a  final  EA.  The 
staff's  conclusions  and 
recommendations  will  then  be      -I 
presented  for  the  consideration  of  the 
Commission  in  reaching  its  final 
licensing  decision. 

Scoping  Meetings 

Two  public  scoping  meetings  will  be 
conducted  on  Tuesday.  October  5.  1993 
A  setting  meeting  oriented  toward 
.  resource  agencies  will  be  conducted 
from  1  p.m.  to  4  p.m.,  at  the 
Morgantown  Public  Library,  373  Sprut;e 
Street,  Morgantown.  West  Virginia.  A 
scoping  meeting  oriented  toward  the 
public  will  be  conducted  from  7  p.m.  to 
10  p.m.,  at  the  Cheat  Lake  Elementary 
School  on  Tyrone  Road,  in  Morg.into\vn. 
West  Virginia. 

Interested  individuals,  organizations, 
and  agencies  are  invited  to  attend  either 
or  both  meetings  and  assist  the  staff  in 
identifying  the  scope  of  environmental 
issues  that  should  be  analyzed  in  the 
EA. 

To  help  focus  discussicms  at  the 
meetings,  a  scoping  document  outlining 
subject  areas  to  be  addressed  in  the  EA 
will  be  mailed  to  agencies  and 
interested  individuals  on  the  FERC 
mailing  Ust.  Copies  of  the  scoping 
document  will  also  be  available  at  the 
scoping  meetings. 

Objectives 

At  the  scoping  meetings  the  staff  will: 
(1)  Identify  reasonable  ahernatives  that 
should  be  evaluated  in  the  EA;  (2) 
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identify  significant  environmental 
issues  related  to  the  proposed  project; 
(3)  determine  the  depth  of  analysis  for 
issues  to  be  addressed  in  the  EA;  (4) 
identify  resource  issues  that  are  not 
important  and  do  not  require  detailed 
analysis;  (5)  solicit  from  the  meeting 
participants  all  available  information, 
especially  quantified  data,  on  the 
resources  at  issue;  and  (6)  encourage 
statements  from  experts  and  the  public 
on  issues  that  should  be  analyzed  in  the 
EA,  including  points  of  view  in 
opposition  to,  or  in  support  of.  the 
staffs  preliminary  views. 

Procedures 

The  meetings  will  be  recorded  by  a 
court  reporter  and  all  statements  (oral 
and  written)  thereby  become  a  part  of 
the  formal  record  of  the  Commission 
proceedings  on  the  Lake  Lynn  Project. 
Individuals  presenting  statements  at  the 
meetings  will  be  asked  to  clearly 
identify  themselves  for  the  record. 

Individuals,  organizations,  and 
agencies  with  environmental  expertise 
and  concerns  are  encouraged  to  attend 
the  meetings  and  assist  the  staff  in 
defining  and  clarifying  the  issues  to  be 
addressed  in  the  EA. 

Participants  wishing  to  make  oral 
comments  at  the  public  meeting  are 
asked  to  keep  them  to  five  minutes  to 
allow  everyone  the  opportunity  to 
speak. 

Persons  choosing  not  to  speak  at  the 
meetings,  but  who  have  views  on  the 
issues  or  information  relevant  to  the 
i&sues,  may  submit  written  statements 
for  inclusion  in  the  public  record  at  the 
meeting.  In  addition,  written  scoping 
comments  may  be  filed  with  the 
Secretary,  Federal  Energy  Regulatory 
Commission,  825  North  Capitol  Street, 
NVV.,  Washington,  DC  20426,  until 
November  4,  1993. 

All  written  correspondence  should 
clearly  show  the  following  caption  on 
the  first  page:  Lake  Lynn  Project  No. 
2459. 

Interveners — those  on  the 
Commission's  service  list  for  this 
proceeding  (parties) — are  reminded  of 
the  Commission's  Rules  of  Practice  and 
Procedure,  requiring  parties  filing    . 
documents  with  the  Commission,  to 
serve  a  copy  of  the  document  on  each 
person  whose  name  appears  on  the 
official  service  list. 

Further,  if  a  party  or  interceder  files 
comments  or  documents  with  the 
Commission  relating  to  the  merits  of  an 
issue  that  may  affect  the  responsibilities 
of  a  particular  resource  agency,  they 
must  also  serve  a  copy  of  the  document 
on  that  resource  agency. 


If  you  have  any  qlQestions  please 
contact  Thomas  Dean  at  (202)  219-2778. 
Lois  D.  Casheil, 
Secretary. 

jFR  Tktc.  93-21334  Filed  9-1-93;  8:45  ami 
BtLUNG  CODE  6717-01-M 


[Docket  No.  TM94-1 -24-000] 

Equitrans,  Inc.;  Proposed  Change  in 
FERC  Gas  Tariff 

August  27,  1993. 

Take  notice  that  on  August  25, 1993, 
Equitrans,  Inc.  (Equitrans),  tendered  for 
filing  as  part  of  its  FERC  Gas  Tariff,  First 
Revised  Volume  No.  1,  the  following 
tariff  sheets  to  be  effective  October  1. 
1993: 

First  Revised  Sheet  No.  5 
First  Revised  Sheet  No.  6 
First  Revi.sed  Sheet  No.  8 

Pursuant  to  Order  No.  472,  the 
Commission  authorized  pipeline 
companies  to  track  and  pass  through  to 
their  customers  their  annual  charges 
under  an  Annual  Charge  Adjustment 
(ACA)  clause.  The  1993  ACA  unit 
surcharge  approved  by  the  Commission 
is  $.0026  per  Mcf.  Equitrans  states  that 
it  has  converted  this  Mcf  rate  to  a 
dekatherm  (Dth)  rate  of  $.0025  per  Dth. 
Attached  at  Exhibit  A  to  the  filing  is 
information  sufficient  to  support  this 
conversion. 

Pursuant  to  §154.51  of  the 
Commission's  Regulations,  Equitrans 
requests  that  the  Commission  grant  any 
waivers  necessary  to  permit  the  tariff 
sheets  contained  herein  to  become 
effective  October  1,  1993. 

Equitrans  states  that  a  copy  of  its 
filing  has  been  served  upon  its 
purchasers  and  interested  state 
commissions. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion 
to  intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission,  825 
North  Capitol  Street,  NE.,  Washington, 
DC  20426,  in  accordance  with 
§§  385.211  and  385.214  of  the 
Commission's  Rules  of  Practice  and 
Procedures  (18  CFR  385.211  and 
385.214).  All  such  motions  or  protests 
should  be  filed  on  or  before  September 
3, 1993.  Protests  will  be  considered  by 
the  Commission  in  determining  the 
appropriate  action  to  be  taken,  but  will 
not  serve  to  make  protestants  parties  to 
the  proceeding.  Any  persons  wishing  to 
become  a  party  must  file  a  motion  to 
intervene.  Copies  of  this  filing  are  on 


file  with  the  Commission  and  are 

available  for  public  inspection. 

Lois  D.  CashelL 

Secnftary. 

jFR  D<x;.  93-21335  Filed  9-1-93;  8:45  ami 

BILLING  COOE  6717-41-M 

Project  Nos.  2458  and  2572] 

Great  Northern  Paper,  Inc.;  Date 
Change  for  Comments 

August  27.  1993. 

The  Federal  Energy  Regulatory 
Commission  (FERC)  held  .scoping 
meetings  on  Wednesday,  August  25, 
1993,  in  Millinocket,  Maine  for  the 
Ripogenus  and  Penobscot  Mills  Projects. 
Previously,  in  the  Notice  of  Intent  to 
Hold  Scoping  Meetings'and  Site  Visit, 
the  Commission  indicated  that 
September  1,  1993  would  be  the 
deadline  for  submitting  written  scoping 
comments.  This  deadline  has  extended 
to  September  8, 1993.  Comments  should 
be  filed  with  the  Secretary,  Federal 
Energy  Regulatory  Commission,  825 
North  Capitol  Street,  NE.,  Washington, 
DC  20426. 

All  correspondence  should  clearly 
show  one  or  both  of  the  following 
captions  on  the  first  page: 

Penobscot  Mills  Project  No.  2458, 
Maine 

Ripogenus  Project  No.  2572,  Maine 

Further,  interested  persons  are 
reminded  of  the  Commission's  Rules  of 
Practice  and  Procedure,  requiring 
parties  or  interceders  (as  defined  in  18 
CFR  385.2010)  filing  written  comments 
or  documents  with  the  Commission,  to 
serve  a  copy  of  the  written  comments  or 
documents  on  each  person  whose  name 
is  on  the  official  service  list  for  the 
proceeding.  See  18  CFR  4.34(b). 

For  further  information,  please 
contact  Edward  R.  Meyer  at  (202)  208- 
7998.  I 

Lois  D.  Casheil,  ! 

Secretary. 
IFR  Doc.  93-21358  Filed  9-1-93;  8:45  am] 

BiLUNG  CODE  •717-01-M 

[Docket  No.  EG93-«7-000] 

LG&E  Power  Generation,  L.P.; 
Application  for  Determination  of 
Exempt  Wholesale  Generator  Status 

August  27.  1993. 

On  August  24,  1993,  LG&E  Power 
Generation,  L.P..  12500  Fair  Lakes 
Circle,  suite  260,  Fairfax,  Virginia,  filed 
with  the  Federal  Energy  Regulatory 
Commission  an  application  for 
determination  of  exempt  wholesale 
generator  status  pursuant  to  part  365  of 
the  Commission's  regulations. 
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The  applicant  will  be  a  limited 
partnership  engaged  directly  and 
exclusively  in  the  business  of  owning  a 
50  MW  natural  gas-fired  facility  to  be 
located  in  Southeast  Virginia,  and 
selling  electric  energy  at  wholesale. 

Any  person  desiring  to  be  heard 
concerning  the  application  for  exempt 
wholesale  generator  status  should  file  a 
motion  to  intervene  or  comments  with 
the  Federal  Energy  Regulatory 
Commission,  825  North  Capitol  Street, 
NE.,  Washington.  DC  20426,  in 
accordance  with  §§  385.211  and  385.214 
of  the  Commission's  Rules  of  Practice 
and  Procedure.  The  Commission  will 
limit  its  consideration  of  comments  to 
those  that  concern  the  adequacy  or 
accuracy  of  the  application.  All  such 
motions  and  comments  should  be  filed 
on  or  before  September  20,  1993  and 
must  be  served  on  the  applicant.  Any 
person  wishing  to  become  a  party  must 
file  a  motion  to  intervene.  Copies  of  this 
filing  are  on  file  with  the  Commi.ssion 
and  are  available  for  public  inspection. 
Lois  D.  Cashell, 
Secretary. 
|FR  Doc.  93-21336  Filed  9-1-93;  8:45  am) 

BILLING  C006  «717-01-M 


[Docket  No.  RP93-89-001] 

MIGC,  Inc.;  Motion  To  Place 
Suspended  Tariff  Sheets  Into  Effect 

August  27,  1993. 

Take  notice  that  on  August  24,  1993, 
MIGC,  Inc.  (MIGC),  tendered  for  filing  a 
motion  to  place  into  effect  First  Revised 
Sheet  No.  4  to  its  FERC  Gas  Tariff,  First 
Revised  Volume  No.  1. 

MIGC  states  that  the  subject  tariff 
sheet,  which  has  been  renumbered  as  a 
result  of  the  Commission  acceptance  of 
MIGC's  Order  No.  636  compliance 
filing,  is  to  become  effective  September 
1. 1993  pursuant  to  the  Commission's 
April  2. 1993  order  in  the  above 
referenced  docket. 

MIGC  states  that  a  copy  of  its  motion 
and  the  accompanying  tariff  sheet  has 
been  served  on  all  jurisdictional 
customers  and  interested  state 
commissions  and  all  persons  on  the 
Commission's  official  service  list  in 
Docket  No.  RP93-«9-000. 

Any  person  desiring  to  protest  said 
filing  should  file  a  protest  with  the 
Federal  Energy  Regulatory  Commission, 
825  North  Capitol  Street,  NE., 
Washington.  DC  20426,  in  accordance 
with  385.211  of  the  Commission's  Rules 
of  Practice  and  Procedure.  All  such 
protests  should  be  filed  on  or  before 
September  3,  1993.  Protests  will  be 
considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 


taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Copies  of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection  in  the  public  reference  room. 
Lois  D.'Cashell, 
Secretary. 
IFK  Doc.  93-21337  Filed  9-1-93;  8:45  ami 

BILUNG  COOC  6717-01-M 


[Docket  No.  Er»3-623-O00] 
Montaup  Electric  Co.;  Filing 

August  27,  1993. 

Take  notice  that  on  August  9.  1993, 
Montaup  Electric  Company  tendered  an 
amendment  to  its  original  filing  in  this 
docket  to  place  a  cap  of  $11.65  per 
kilowatt  per  year  on  the  price  that  can 
be  charged  for  transmission  service 
under  the  formula  rate  appended  to  the 
contract. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion 
to  intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission,  825 
North  Capitol  Street.  NE..  Washington. 
DC  20426.  in  accordance  with  Rules  211 
and  214  of  the  Commission's  Rules  of 
Practice  and  Procedure  (18  CFR  385.211 
and  18  CFR  385.214).  All  such  motions 
or  protests  should  be  filed  on  or  before 
September  9, 1993.  Protests  will  be 
considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  Copies 
of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection. 
Lois  D.  Cashell. 
Secretary. 
|FR  Doc.  93-21338  Filed  9-1-93;  8:45  am) 

BILLING  COOE  e717-01-M 

[Project  no.  1982  Wisconsin] 

Northern  States  Power  Co.;  Intent  To 
File  an  Application  for  a  Mew  License 

August  27.  1993. 

Take  notice  that  Northern  States 
Power  Company,  the  existing  licensee 
for  the  Holcombe  Hydroelectric  Project 
No.  1982,  filed  a  timely  notice  of  intent 
to  file  an  application  for  a  new  license, 
pursuant  to  18  CFR  16.6  of  the 
Commission's  Regulations.  The  original 
license  fb^Project  No.  1982  was  issued 
effective  jufyj.  1948.  and  expires  June 
30.  1998.  ' 

The  project  is  located  en  the 
Chippewa  River  in  Chippewa  &  Rusk 
Counties.  Wisconsin.  The  principal 
works  of  the  Holcombe  Project  include 


a  dam  with  a  concrete  gated  ogee 
spillway  section  about  462  feet  long, 
earth  embankment  sections  about  4.200 
feet  long,  and  a  powerhouse  se<:tion;  a 
reservoir  with  a  capacity  of  about  46.000 
acre  feet;  a  concrete  and  brick 
powerhouse  with  48,000  HP  in  thnn; 
units;  a  substation  and  appurtenant 
works. 

Pursuant  to  18  CFR  16.7,  the  licensee 
is  required  henceforth  to  make  available 
certain  information  to  the  public.  This 
information  is  now  available  from  the 
licensee  at  100  North  Barstow  Street, 
P.O.  Box  8.  Eau  Claire,  WI  54702-0008. 

Pursuant  to  18  CFR  16.8, 16.9  and 
16.10.  each  application  for  a  new 
license  and  any  competing  license 
applications  must  be  filed  with  the 
Commission  at  least  24  months  prior  to 
the  expiration  of  the  existing  license. 
All  applications  for  license  for  this 
project  must  be  filed  by  June  30,  1996. 
Lois  D.  Cashell, 
Secretary. 
|FR  Doc.  93-21339  Filed  9-1-93;  8:45  dm| 

BILLING  COOC  6717-01-M 


[Docket  No.  RP93-174-006] 

Northwest  Pipeline  Corp.,  Proposed 
Change  in  FERC  Gas  Tariff 

August  27. 1993. 

Take  notice  that  on  August  19, 1993. 
Northwest  Pipeline  Corporation 
(Northwest)  tendered  for  filing  as  pari  of 
its  FERC  Gas  Tariff,  First  Revised 
Volume  No.  1-A  the  following  tariff 
sheet: 
Second  Revised  Sheet  No.  313 

Northwest  states  that  the  purpose  of 
this  filing  is  to  clarify  the  eligibility 
requirements  pertaining  to  the  Rate 
Schedule  TF-1  (Small  Customer). 

Northwest  requests  any  waivers  of  the 
Commission's  regulations  as  may  be 
required  to  make  the  tendered  tariff 
sheet  effective  on  April  1.  1993,  the 
same  effective  date  as  Substitute  First 
Revised  Sheet  No.  313  which  is  the  page 
being  replaced.  In  the  alternative. 
Northwest  requests  an  effective  date  of 
September  20, 1993,  which  is  thirty  (30) 
days  from  the  date  of  this  filing. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion 
to  intervene  or  protest  with  the  Fedi^ral 
Energy  Regulatory  Commission.  825 
North  Capitol  Street,  NE..  Washington. 
DC  20426.  in  accordance  with 
§§  385.211  and  385.214  of  the 
Commission's  Rules  of  Practice  and 
T»rocedure  (18  CFR  385.211  and 
385.214).  All  such  motions  or  protests 
should  be  filed  on  or  before  Septenil^'r 
3.  1093.  Protests  will  be  considered  by 


i 
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the  Commission  in  determining  the 

appropriate  action  to  be  taken,  but  will 

not  serve  to  make  protestants  parties  to 

the  proceeding.  Any  persons  wishing  to 

become  a  party  must  file  a  motion  to 

intervene.  Copies  of  this  Hling  are  on 

file  with  the  Commission  and  are 

available  for  pubUc  inspection. 

Lois  D.  Cashell. 

Secretary. 

IFR  Doc.  93-21340  Filed  9-1-93.  8:45  ami 

BILLING  COOe  S717-01-M 

(Docket  No.  CP93-679-000] 

Richfield  Gas  Storage  System; 
Application 

August  27. 1993. 

Take  notice  that  on  August  25.  1993. 
RichHeld  Gas  Storage  System 
(Richfield).  4200  E.  Skelly  Drive,  suite 
5fiO.  Tulsa.  Oklahoma  74135.  filed  in 
Docket  No.  CT93-679-OO0  an 
application  pursuant  to  section  7(c)  of 
the  Natural  Gas  Act  (NGA)  requesting  a 
blanket  certificate  of  public  convenience 
and  necessity  authorizing  Richfield  to 
engage  in  any  of  the  activities  specified 
in  subpart  F  of  part  157  of  the 
Commission's  Regulations,  as  may  be 
amended  from  time  to  time,  all  as  more 
fully  set  forth  in  the  application  on  file 
with  the  Commission  and  open  to 
public  inspection. 

It  is  stated  that  Richfield  is  a  "natural 
ttis  company"  within  the  meaning  of  the 
^GA  and  as  determined  by  the 
Commission  in  Docket  No.  CP92-285- 
000.  It  is  explained  that  Richfield  owns 
and  operates  an  underground  interstate 
natural  gas  storage  field  and  related 
pipeline  facilities  in  Kansas.  Richfield 
asserts  that  it  has'no  out.standing 
budget-type  certificates  and  no  currently 
effective  sales  rate  schedules.  Richfield 
states  that  it  does  have  currently 
effective  storage  rate  schedules, 
providing  firm  storage  service  under 
Rate  Schedule  FSS-1  and  interruptible 
storage  service  under  Rate  Schedule 
ISS-1. 

Any  person  desiring  to  be  heard  or  to 
make  any  protest  with  reference  to  said 
application  should  on  or  before 
September  7. 1993.  file  with  the  Federal 
Energy  Regulatory  Commission. 
Washington.  DC  20426.  a  motion  to 
intervene  or  a  protest  in  accordance 
with  the  requirements  of  the 
Commission's  Rules  of  Practice  and 
Procedure  (18  CFR  385  214  or  385.211) 
and  the  Regulations  under  the  Natural 
Gas  Act  (18  CFR  157.10).  All  protests 
filed  with  the  Commission  will  be 
considered  by  it  in  determining  the 
appropriate  action  to  be  taken  but  will 
not  serve  to  make  the  protestants  parties 


to  the  proceeding.  Any  person  wishing 
to  become  a  party  to  a  proceeding  or  to 
participate  as  a  party  in  any  hearing 
therein  must  file  a  motion  to  intervene 
in  accordance  with  the  Commission's 
Rules. 

Take  further  notice  that,  pursuant  to 
the  authority  contained  in  and  subject  to 
the  jurisdiction  conferred  upon  the 
Federal  Energy  Regulator}'  Commission 
by  Sections  7  and  15  of  the  Natural  Gas 
Act  and  the  Commission's  Rules  of 
Practice  and  Procedure,  a  hearing  will 
be  held  without  further  notice  before  the 
Commission  or  its  designee  on  this 
application  if  no  motion  to  intervene  is 
filed  within  the  time  required  herein,  if 
the  Commission  on  its  own  review  of 
the  matter  finds  that  a  grant  of  the 
certificate  and  permission  and  approval 
to  abandon  are  required  by  the  public 
convenience  and  necessity.  If  a  motion 
for  leave  to  intervene  is  timely  filed,  or 
if  the  Commission  on  its  own  motion 
believes  that  a  formal  hearing  is 
required,  further  notice  of  such  hearing 
will  be  duly  given. 

Under  the  procedure  herein  provided 
for.  unless  otherwise  advised,  it  will  be 
unnecessary  for  Richfield  to  appear  or 
be  represented  at  the  hearing. 
Lois  D.  Cashell. 
Secretary. 
IFR  Doc.  93-21343  Filed  9-1-93:  8:45  ami 

BILUNO  COOC  671T-01-M 

[Docket  No.  QF93-104-000] 

Southern  California  Gas  Co.; 
Amendment  to  Filing 

August  27. 1993. 

On  August  20. 1993.  Southern 
California  Gas  Company  tendered  for 
filing  a  supplement  to  its  filing  in  this 
docket. 

The  supplement  pertains  to  the 
ownership  structure  and  technical 
aspects  of  its  cogeneration  facility.  No 
determination  has  been  made  that  the 
submittal  constitutes  a  complete  filing. 

Any  person  desiring  to  be  heard  or 
objecting  to  the  granting  of  qualifying 
status  should  file  a  motion  to  intervene 
or  protest  with  the  Federal  Energy 
Regulatory  Commission.  825  North 
Capitol  Street.  NE..  Washington.  DC 
20426,  in  accordance  with  rules  211  and 
214  of  the  Commission's  Rules  of 
Practice  and  Procedure.  All  such 
motions  or  protests  must  be  filed  by 
September  15. 1993.  and  must  be  served 
on  the  applicant.  Protests  will  be 
considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Any  person  wishing  to  become  a  party 


must  file  a  petition  to  intervene.  Copies 

of  this  filing  are  on  file  with  the 

Commission  and  are  available  for  public 

inspection. 

Lois  D.  Cashell. 

Secretary 

[FR  Doc  93-21333  Filed  9-1-93:  8:45  ami 

BILLMG  COOE  8717-01-M 

[Docket  No.  EQ93-6&-000] 

Tenneco  Power  Generation  Co., 
Application  for  Determination  of 
Exempt  Wholesale  Generator  Status 

August  27, 1993. 

On  August  25. 1993.  Tenneco  Power 
Generation  Company  ("Tenneco 
Power")  filed  with  the  Federal  Energy 
Regulatory  Commission 
("Commission")  an  application  for 
determination  of  exempt  wholesale 
generator  status  pursuant  to  part  365  of 
the  Commission's  Regulations. 

Tenneco  Power  is  a  Delaware 
corporation  that  proposes  to  construci, 
own  and  operate  a  proposed  natural  gas- 
fired,  simple  cycle,  combustion  turbine 
power  plant  in  Clark  County,  Nevada. 

Any  person  desiring  to  be  heard 
concerning  the  application  should  file  a 
motion  to  intervene  or  comments  with 
the  Commission.  825  North  Capitol 
Street.  NE..  Washington.  DC  20426.  in 
accordance  with  §§>385.211  and  385.214 
of  the  Comm.ission's  Rules  of  Practice 
and  Procedure.  The  Commission  will 
limit  its  consideration  of  comments  to 
those  that  concern  the  adequacy  or 
accuracy  of  the  application.  Ail  such 
motions  and  comments  should  be  filed 
on  or  tjefore  September  20, 1993.  and 
must  be  served  on  the  applicant.  Any 
person  wishing  to  become  a  party  must 
file  a  motion  to  intervene.  Copies  of  the 
application  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection. 
Lois  D.  Cashell. 
Secretory. 

IFR  Doc.  93-21344  Filed  9-1-93:  8:45  am] 
BILUNO  COOC  cnr-oi-M 

[Docket  No.  EG93-6S-000] 

UC  Operating  Services;  Application  for 
Determination  of  Exempt  Wholesale 
Generator  Status 

August  27, 1993. 

On  August  23. 1993.  UC  Operating 
Services  ("UCOS").  a  California  general 
partnership  with  its  principal  place  of 
business  at  9881  Broken  Land  Parkway, 
Columbia,  Maryland  21046.  filed  with 
the  Federal  Energy  Regulatory 
Commission  an  application  for 
determination  of  exempt  wholesale 
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generator  status  pursuant  to  part  365  of 
the  Commission's  regulations. 

UCOS  intends  to  provide  operating 
services  for  a  pulvurized  coal-fired 
cogeneration  facility  with  a  maximum 
net  power  production  capacity  of 
between  approximately  165  MW 
(summer)  and  167  MW  (winter).  All  of 
the  facility's  electric  power  net  of  the 
facility's  operating  electric  power  will 
be  purchased  at  wholesale  by  one  or 
more  public  utilities. 

Any  person  desiring  to  be  heard 
concerning  the  application  for  exempt 
wholesale  generator  status  should  file  a 
motion  to  intervene  or  comments  with 
the  Federal  Energy  Regulatory 
Commission,  825  North  Capitol  Street, 
NW.,  Washington,  DC  20426.  in 
accordance  with  §§385.211  and  385.214 
of  the  Commission's  Rules  of  Practice 
and  Procedure.  The  Commission  will 
limit  its  consideration  of  comments  to 
those  that  concern  the  adequacy  or 
accuracy  of  the  application.  All  such 
motions  and  comments  should  be  filed 
on  or  before  September  20, 1993  and 
must  be  served  on  UCOS.  Any  person 
wishing  to  become  a  party  must  file  a 
motion  to  intervene.  Copies  of  this  filing 
are  on  file  with  the  Commission  and  are 
available  for  public  inspection. 
Lois  D.  Cashell, 
Secretary. 
[FR  Doc.  93-21345  Filed  9-1-93;  8:45  am] 

BILUNO  CODE  e717-01-M 

[Docket  No.  TM94-1-4»-000] 

Williston  Basin  and  Interstate  Pipeline 
Co.;  Annual  Charge  Adjustment  Filing 

August  27, 1993.. 

Take  notice  that  on  August  25, 1993, 
Williston  Basin  Interstate  Pipeline 
Company  (Williston  Basin),  tendered  for 
filing  as  part  of  its  FERC  Gas  Tariff.  First 
Revised  Volume  No.  1  and  Original 
Volume  Nos.  1-A,  1-B  and  2.  the 
following  revised  tariff  sheets,  with  a 
proposed  effective  date  of  October  1 . 
1993: 

First  Revised  Volume  No.  1 

Fifty-first  Revised  Sheet  No.  10 
Original  Volume  No.  1-A 

Forty-third  Revised  Sheet  No.  11 
Forty-eighth  Revised  Sheet  No.  12 

Original  Volume  No.  1-B 

Thirty-ninth  Revised  Sheet  No.  10 
Thirty-ninth  Revised  Sheet  No.  11 

Original  Volume  No.  2 

Forty-ninth  Revised  Sheet  No.  10 
Forty-fifth  Revised  Sheet  No.  IIB 

Williston  Basin  states  that  the  instant 
fifing  refletis  a  revision  to  the  Federal 


Energy  Regulatory  Commission's 
Annual  Charge  Adjustmen'  (ACA)  unit 
charge  amount  pursuant  to  the 
Commission's  Statement  of  Annual 
Charges  under  18  CFR  part  382  and  the 
General  Terms  and  Conditions  of 
Williston  Basin's  FERC  Gas  Tariff.  First 
Revised  Volume  No.  1.  section  30; 
Original  Volume  No.  1-A,  section  27; 
and  Original  Volume  No.  1-B,  section 
25.  Williston  Basin  states  that  the  filing 
incorporates  the  Commission  approved 
ACA  surcharge  of  .260  cents  per  Mcf 
(.247  cents  per  dkt  on  the  Williston 
Basin  system),  an  increase  of  .03  cents 
per  Mcf  from  the  current  amount  as 
authorized  by  the  Commission. 

Williston  Basin  states  that  copies  of 
the  filing  were  served  upon  the. 
company's  jurisdictional  customers  and 
interested  state  regulatory  agencies. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion 
to  intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission,  825 
North  Capitol  Street,  NE.,  Washington. 
DC  20426.  in  accordance  with  18  CFR 
385.214  and  385.211  of  the 
Commission's  Rules  and  Regulations. 
All  such  motions  or  protests  should  be 
filed  on  or  before  September  3, 1993. 
Protests  will  be  considered  by  the 
Commission  in  determining  the 
appropriate  action  to  be  taken,  but  will 
not  serve  to  make  protestants  parties  to 
the  proceeding.  Any  person  wishing  to 
become  a  party  must  file  a  motion  to 
intervene.  Copies  of  this  filing  are  on 
file  with  the  Commission  and  are 
available  for  public  inspection  in  the 
public  reference  room. 
Lois  D.  Cashell, 
Secretary. 
[FR  Doc.  93-21346  Filed  »-l-93;  8:45  am) 

BIUINO  CODE  6717-01-M 


[Docket  No.  RP85-39-013] 

Wyoming  Interstate  Co.,  Ltd.; 
Compliance  Filing 

August  27. 1993. 

Take  notice  that  on  August  6, 1993. 
Wyoming  Interstate  Company,  Ltd. 
(WIC)  tendered  fcr  filing  in  compliance 
with  the  Commission's  July  7, 1993 
order  its  revise  plan  for  flow  through  the 
excess  deferred  income  taxes  (DIT) 
through  its  commodity  rate.  WIC  also 
filed  its  statement  of  the  amount  of  its 
excess  DIT  on  a  before  tax  (gross  up) 
basis. 

WIC  states  that  Attachment  1  to  the 
filing  reflects  the  amount  of  the  excess 
DIT  on  an  after  tax  and  before  tax  (gross 
up)  basis. 

Any  pyersoi*  desiring  to  protest  said 
filing  should  file  a  protest  with  the 


Federal  Energy  Regulatory  Commission. 
825  North  Capitol  Street.  NE.. 
Washington.  DC  20426.  in  accordance 
with  Rule  211  of  the  Commission's 
Rules  of  Practice  and  Procedure  18  CFR 
385.211.  All  such  protests  should  be 
filed  on  or  before  September  3,  1993. 
Protests  will  be  considered  by  the 
Commission  in  determining  the 
appropriate  action  to  be  taken,  but  will 
not  serve  to  make  protestants  parties  to 
the  proceeding.  Copies  of  this  filing  are 
on  file  with  the  Commission  and  are 
available  for  public  inspection. 
Lois  D.  Cashell, 
Secretary. 
jFR  Doc.  93-21347  Filed  9-1-93:  8:45  am| 

BILUNO  COOE  6717-01-M 


ENVIRONMErfTAL  PROTECTION 
AGENCY 

[FRL-4703-7] 

EPA  Region  III  Comprehensive 
Environmental  Response, 
Compensation  and  Liability  Act 
Program;  Transfer  and  Disclosure  of 
Information  to  Contractors  and 
Subcontractors 

SUMMARY:  EPA  Region  III  has  authorized 
certain  contractors  and  subcontractors 
access  to  information  which  has  been 
submitted  to  EPA  under  the 
Comprehensive  Environmental 
Response.  Compensation,  and  Liability 
Act  ("CERCLA").  Some  of  this 
information  may  be  claimed  or 
determined  to  be  confidential  business 
information  (CBI). 
DATES:  Contractor  access  to  this 
information  is  immediate.  Comments 
concerning  CBI  access  will  be  accepted 
on  or  before  October  4, 1993. 
FOR  FURTHER  INFORMATION  CONTACT: 
Susan  Janowiak  (3HW43).  Chief, 
Contracts  and  State  Oversight  Section, 
EPA  Region  III  (215-597-«573). 
SUPPLEMENTARY  INFORMATION:  The 
contractors  and  subcontractors  listed 
below  provide  certain  services  to  EPA 
Region  III.  including:  (1)  Information 
management  support  services  for  the 
operation  of  a  file  room  in  Philadelphia. 
Pennsylvania;  (2)  compilation  and 
organization  of  documents  and 
information;  and  (3)  review  and  analysis 
of  documents  and  information.  In 
performing  these  tasks,  employees  of  the 
contractors  and  subcontractors  listed 
.  below  have  access  to  Agency  documents 
for  purposes  of  docimient  processing, 
filing,  abstracting,  analyzing, 
inventorying,  retrieving,  tracking,  etc. 
The  documents  to  which  these 
contractors  and  subcontractors  have 
access  potentially  include  all 
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documents  submitted  under  the 
Comprehensive  Environmental 
Response.  Compensation  and  Liability 
Act.  Some  of  these  documents  may 
contain  information  claimed  as 
confidential  business  information 
CCBr). 

Pursuant  to  EPA  regulations  at  40  CFR 
part  2,  subpart  B,  EPA  has  determined 
that  these  contractors  and 
.subcontractors  require  access  to  CBI  to 
perform  the  work  required  under  the 
contracts  and  subcontracts.  These 
rt?gulations  provide  for  five  days  notice 
before  contractors  are  given  CBI.  Such 
notice  had  not  previously  been  given 
with  respect  to  prior  disclosur^of  these 
documents:  this  notice  is  intehded  to 
correct  that  oversight,  as  well  as  to 
provide  notice  of  all  future  disclosures 
of  such  information  by  EPA  Region  III 
to  the  contractors  listed  below. 

All  of  the  listed  contractors  and 
subcontractors  are  required  by  contract 
to  protect  confidential  information. 
When  the  contractors'  and 
subcontractors'  need  for  the  documents 
is  completed,  the  contractors  and 
subcontractors  will  return  them  to  EPA. 
The  contractors  and  subcontractors  to 
which  this  notice  applies  are  as  follows: 


Contractor/subcontractor 


Contract  Ne. 


Contraclof/subcontractof 


Contract  Kto. 


BlacK  and  Veatch  Waste 
Science  and  Technology 
Corporation  68-W8-0091 

(ARCS  contractor,  performing  srte  assess- 
ments, remedial  investigations,  feasitxiity 
studies.  remediaJ  design,  remed»l  actions 
and  oversight  of  potentially  responsit>le 
party  actions) 
Sutxontractor:  Earth  Technology  Corp. 

CDM-FecteraJ  Programs  Cor- 
poration         68-W9-0004 

(Technical  Enforcement  Support  (TES)  corv 
tractor.  preforming  PRP  searches,  negotia- 
tion support,  litigation  support,  PRP  over- 
sight support  services  for  RI/FS,  removal, 
remedtal  design,  remedial  action,  risk  as- 
sessment, analytical  activities,  community 
relations,  expert  witnesses,  cost  recovery, 
technical  document  review  and  manage- 
ment and  project  management  support  ac- 
Dvities) 

SutKontractors:  CDM,  Inc.,  Techlaw,  Inc., 
Booz-Allen  and  Hamilton,  Inc.,  SAIC, 
Versar,  A.T.  Kearney,  The  Cadmus 
Group,  Labat  Anderson,  Inc.,  Viar  and 
Company.  Lee  Wan  and  Associates, 
Inc.,  Tetra  Tech,  Iric. 

CH2M  Hid  68-W8-0090 

(ARCS  contractor,  as  descnbed  above) 

Dynamtc  Corporation 68-W9-0005 

(TES  contractor,  as  descnbed  above) 
Subcontractors:  PRC  Environmental  Man- 
agement. Inc.,  Black  and  Veatch  Waste 
Science  and  Technotogy  Corp..  Re- 
source Applications.  Inc.,  PEI  Associ- 
ates. Inc. 

Ebasco 68-01-7250 


(Remedial  Engineenng  Marwgement  (REM) 
contractor,  pertorrmng  remedral  investiga- 
tions ar>d  feasibility   studies,   engif>eerir)g 
design  and  construction  of  remediaJ  ac- 
tions, community  relations  activities,  and 
support  of  enforcement  actions) 
Subcontractors:  Aepco.  Inc..  Aquatec,  Inc.. 
ICF  Corp..  EC.  Jordan,  NUS.  Environ- 
mental Science  and  Engineehrig.   Inc.. 
Weston  Geophysical 

Ecology    arxJ    Environment. 
Inc  68-W^-0085 

(ARCS  contractor,  as  descriiDed  above) 

Envirorvnental     Technology, 
Inc  6&-S2-3002 

(Emergency    Response    Cleanup    Services 

(ERCS)  coTTtractor,  corxlucting  emergency 

response  and  removal  actions) 

Subcontractors:    Guardian    Environmental 

Services,  Inc.,  Petroctean.  Inc..  Gilarde 

Environmental  Services.  IrK. 

Halliburton  NUS  Corporation         6a-W&-0037 

(Hallitxjrton  NUS  Environmental  Corporation) 
(ARCS  contractor,  as  described  atx)ve) 
Subcontractor:  Gannett  Fleming 

Roy  F.  Weston,  Inc 68WO-0036 

(Technical  Assistance  Team  (TAT)  contrac- 
tor, supporting  trie  removal  arxJ  preventk>n 
program,  including  inspections,  response 
monitoring,  enforcement  support.  trainir>g 
and  analytical  services) 
Subcontractors:  Foster  Wheeler,  Resource 
Application.  C.C.  Johnson 

TechLaw.  Inc  68-W0-0001 

(Regional  EvkJence  Audit  contractor,  evaluat- 
ing chemical  information  related  to  sites, 
and  ottier  information  cenceming  liability) 

Tetra  Tech.  Inc  6&-W&-0092 

(ARCS  contractor,  as  described  above) 

Dated:  August  6. 1993. 
Abraham  Ferdas, 
Acting  Director.  Hazardous  Waste 
Manaffement  Division.  EPA  Begion  III 
[PR  Doc.  93-21402  Filed  9-1-93;  8:45  am] 
BILLING  COOE  «$6O-60-M 


(FRL-4702-6] 

Agency  Information  Collection 
Activities  Under  0MB  Review 

AGENCY:  Environmental  Protection 
Agency  (EPA). 
ACTION:  Notice. 

SUMMARY:  In  compliance  with  the 
Paperwork  Reduction  Act  (44  U.S.C. 
35U1  et  seq.),  this  notice  announces  that 
the  Information  Collection  Request  (ICR) 
abstracted  below  has  been  forwarded  to 
the  Office  of  Management  and  Budget 
(0MB)  for  review  and  comment.  The 
ICR  describes  the  nature  of  the 
information  collection  and  its  expected 
cost  and  burden. 

DATES:  Comments  must  be  submitted  on 
or  before  October  4, 1993. 


FOR  FURTHER  INFORMATION  CONTACT:  For 
further  information,  or  to  obtain  a  copy 
of  this  ICR.  contact  Sandy  Farmer  at 
EPA.  (202)  260-2740. 

SUPPLEMENTARY  INFORMATION: 

Office  of  Administration  and  Resource 
Management 

Title:  Application  for  Federal 
Construction  (ICR  No.  874.05;  OMB  No. 
2030-0018). 

Abstract:  This  ICR  is  an  extension  of 
an  existing  information  collection  that 
authorizes  the  use  of  the  application 
form  used  by  Slates  and  municipalities 
to  apply  for  financial  assistance  to  build 
treatment  works.  The  authority  is 
provided  under  EPA's  Grants  for 
Wastewater  Treatment  Works,  at  Title  II 
of  the  Clean  Water  Act,  and  in 
accordance  with  40  CFR  parts  31  and 
35.  The  information  is  used  by  EPA  or 
State  officials  to  determine  the 
applicant's  eligibility  for  funding  and 
the  ability  to  perform  the  tasks  required 
in  completing  the  project. 

Under  this  ICR.  applicants/recipients 
must  perform  information  collection 
activities  that  include  providing:  (1)  A 
certification  establishing  the  project's 
priority  for  funding  and  an  indication 
that  there  has  been  adequate  public 
participation;  (2)  standard  assurances 
for  grant  eligibility;  (3)  budget 
information  for  both  the  initial  request 
and  for  subsequent  amendments;  and  (4) 
a  summary  of  all  other  regulations 
affecting  the  project.  Applicants  must 
also  complete  Standard  Form  424.  a 
form  used  across  the  federal  government 
that  requires  the  applicant  to  provide 
basic  information  (financial,  application 
type,  identification)  common  to  all  grant 
applicants.  Applicants  must  maintain 
records  related  to  the  construction  grant 
application  for  a  period  of  3  years. 

Burden  Statement:  Public  reporting 
burden  for  respondents  subject  to  this 
collection  of  information  is  estimated  to 
average  20.5  hours  per  response 
including  time  for  reviewing 
instructions,  searching  existing  data 
sources,  gathering  and  maintaining  data, 
and  completing  and  reviewing  the 
collection  of  information.  Annual 
recordkeeping  burden  is  estimated  to 
average  1  hour  per  respondent. 

Respondents:  State  or  local 
governments. 

Estimated  Number  of  Respondents: 
150. 

Estimated  Number  of  Responses  per 
Respondent:  1. 

Estimated  Total  Annual  Burden  on 
Respondents:  3.075  hours. 

Frequency  of  Collection:  On  occasion. 

Send  comments  regarding  the  burden 
estimate,  or  any  other  aspect  of  this 
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collection  of  information,  including 
suggestions  for  reducing  the  burden,  to: 
Sandy  Fanner.  U.S.  Environmental 
Protection  Agency.  Information  Policy 
Branch  (PM-223Y),  401  M  Street, 
SW..  Washington,  DC  20460. 
and 

Tim  Hunt.  Office  of  Management  and 
Budget.  Office  of  Information  and 
Regulatory  Affairs,  725  17th  Street, 
NW.,  Washington.  DC  20503. 

Dated:  August  26. 1993. 
PaulLapsley, 

Director,  Regulatory  Martogement  Division. 
iFR  Doc.  93-21400  Filed  9-1-93;  8  45  ami 

WUJWO  COCC  «86»  «•  F 


[FRL-4703-61 

Workshop  on  Ecological  Risk 
Assessment  Issues  for  2,3,7,8- 
Tetrachlorodtbenzo-p-Dioxin  (TCDO) 

AGENCY:  U.S.  Environmental  Protection 

Agency. 

ACTION:  Notice  of  meeting. 

SUMMARY:  This  notice  aimounces  a  U.S. 
Environmental  Protection  Agency  fEPA) 
workshop  to  examine  the  utility  for 
future  ecological  risk  assessments  of 
data  and  methods  presented  in  a  recent 
EPA  report.  This  report,  entitled  Interim 
Report  on  Data  and  Methods  for  the 
Assessment  of  2,3,7.8- 
Tetrachlorodibenzo-p-DioxIn  (TCDD) 
Risks  to  Aquatic  Life  and  Associated 
Wildlife  (EPA/60C/R-93/055),  released 
in  March.  1993,  provides  data  and 
describes  exposure,  bioaccumulation, 
and  toxic  effects  relationships  for  TCDD. 
DATES:  The  workshop  will  begin  on 
Tuesday,  September  14, 1993,  at  8:30 
a.m.  and  end  on  Wednesday,  September 
15, 1993.  at  4  p.m.  Members  of  the 
public  may  attend  as  observers. 
ADDRESSES:  The  meeting  will  be  held  at 
the  Radisson  Hotel  Metrodome,  615 
Washington  Avenue  SE.,  Minneapolis, 
MN. 

Eastern  Research  Group,  Inc.,  an  EPA 
contractor,  is  providing  logistical 
support  for  the  workshop.  To  attend  the 
workshop  as  an  observer,  call  Eastern 
Research  Group  at  617/674-7374  or 
contact  Helen  Murray.  Eastern  Research 
Group,  Ina,  110  Hartwell  Avenue, 
Lexington.  Massachusetts.  02173,  Teh 
617/674-7307.  Space  is  limited. 
FOR  FURTHER  INFORMATION  CONTACT: 
Clare  Stine,  U.S.  Environmental 
Protection  Agency  (RD-€72).  401  M 
Street  SW.,  Washington,  DC,  20460, 
Telephone  (202)  260-6743. 
SUPPLEMENTARY  INFORMATION:  The 
Interim  Report  on  Data  and  Methods  for 
the  Assessment  of  2,3,7,8- 


Tetrachlorodibenzo-p-Dioxin  (TCDDJ 
Risks  to  Aquatic  Life  and  Associated 
Wildlife  (Interim  Report),  released  in 
March.  1993,  compiled  and  critically 
reviewed  current  scientific  literature 
concerning  toxicity  and  exposure  data 
for  TCDD-related  effects  on  aquatic  and 
wildlife  species.  The  report  is  one 
aspect  of  a  larger  EPA  scientific 
assessment  of  risks  to  human  health  and 
the  environment  associated  with 
exposure  to  TCDD. 

At  the  workshop,  a  peer  panel  will 
discuss  use  of  data  and  methods  in  the 
Interim  Report  for  ecological  risk 
assessments  and  will  identify  major 
scientific  uncertainties  and  related 
research  needs. 

As  announced  on  April  29, 1993  (58 
FR  25987).  single  copies  of  the  Interim 
Report  can  be  obtained  from  the  ORD 
Publications  Office,  CERl,  U.S. 
Environmental  Protection  Agency.  26 
West  Martin  Luther  Kiitg  Drive. 
Cincinnati.  OH  45268,  Teh  513/569- 
7562.  Please  give  your  name,  mailing 
address,  and  EPA  document  number 
EPAy600/R-93/055. 

Dated:  August  24. 1993. 
Gttry  |.  Felejr, 

Acting  Assistant  Administrator  for  Hesearch 
and  Development. 

IFR  Doc.  93-21401  Filed  9-1-93;  8:45  ami 
BILIJMGCOOe  (SaO-MMi 


FEDERAL  COMMs/NICATIONS 
COMMISSION  I 

Public  Infomnation  Cdiection 
Requirements  Submitted  to  Office  of 
Management  and  Budget  or  Fteview 

The  Federal  Communications 
Commission  has  submitted  the 
following  information  collection 
requirements  to  0MB  for  review  and 
clearance  under  the  Paperwork 
Reduction  Act  of  1980  (44  U.S.C.  3507). 

Copies  of  these  submissions  may  be 
purchased  fit)m  the  Commission's  copy 
contractor.  International  Transcription 
Service.  Inc.,  2100  M  Street,  NW.,  Suite 
140,  Washington,  DC  20037.  (202)  857- 
3800.  For  further  informa'ion  cm  these 
submissions  contact  )udy  Boley,  Federal 
Communications  Commission,  (202) 
632-0276.  Persons  wishing  to  comment 
on  these  information  collections  should 
contact  Jonas  Neihardt.  Office  of 
Management  and  Budget.  Room  3235 
NEOB,  Washington,  DC  20503,  (202) 
395-4814. 

OMB  Number  3060-0394. 

Title:  Section  1420,  Additional 
procedures  in  proceedings  for 
amendment  of  F>f,  TV  or  Air-Ground 
Table  of  Allotrr»ents. 


Action:  Extension  of  a  currently 
approved  collection. 

Hespondents:  Businesses  or  other  for- 
profit  (including  small  businesses). 

Frequency  of  Response:  On  occasion 
reporting  requirement. 

Estimated  Annual  Burden:  30 
responses;  1.5  hours  average  burden  per 
response;  45  hours  total  annual  burden. 

Needs  and  Uses:  Section  1.420 
requires  a  petitioner  seeking  to 
withdraw  or  dismiss  its  expression  of 
interest  in  allotment  proceedings  to  file 
a  request  for  approval.  This  request 
would  include  a  copy  of  any  related 
written  agreement  and  an  affidavit 
certifying  that  neither  the  party 
withdrawing  its  interest  nor  its 
principals  has  received  any 
consideration  in  excess  of  legitimate 
and  prudent  expenses  in  exchange  for 
dismissing/withdrawing  its  petition,  an 
itemization  of  the  expenses  for  which  it 
is  .seeking  reimbursement,  and  the  terms 
of  any  oral  agreement.  Each  remaining 
party  to  any  written  or  oral  agreement 
must  submit  an  affidavit  v^thin  5  days 
of  petitioner's  request  for  approval 
stating  that  is  has  paid  no  consideration 
to  the  petitioner's  request  for  approval 
stating  that  it  has  paid  no  consideration 
to  the  petitioner  in  excess  of  the 
petitioner's  legitimate  and  prudent 
expenses.  The  data  is  used  by  FCC  staff 
to  ensure  that  an  expression  of  interest 
In  applying  for,  constructing,  and 
operating  a  station  was  filed  under 
appropriate  circumstances  and  not  to 
extract  payment  in  excess  of  legitimate 
and  prudent  expenses. 

OMB  Number:  3060-0452. 

Title:  Section  73.3589,  Threats  to  file 
petitions  to  deny  or  informal  ob|ections 

Action:  Extension  of  a  currently 
approved  collection. 

Respondents:  Businesses  or  other  for- 
profit  (including  small  businesses). 

Frequency  of  Response:  On  occasion 
reporting  requirement. 

Estimated  Annual  Burden:  15 
responses;  1  hour  average  burden  per 
response;  15  hours  total  annual  burden 
per  response. 

Needs  and  Uses:  Section  73.3589 
requires  an  applicant  or  licensee  to  file 
with  the  FCC  a  copy  of  any  written 
agreement  related  to  the  dismissal  or 
withdrawal  of  a  threat  to  file  a  petition 
to  deny  or  informal  objection  and  an 
affidavit  certifying  that  neither  the 
would-be  petitiMier  nor  any  person  or 
organization  related  to  the  would-be 
petitioner  has  not  or  will  not  receive 
any  consideration  in  excess  of  legitinwte 
and  prudent  expenses  incurred  in 
threatening  to  file.  Tlw  data  is  used  to 
ensure  that  a  threat  to  file  a  petition  to 
deny  or  informal  objecticm  was  made 
under  appropriate  circumstances  and 
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not  to  extract  payments  in  excess  of 
legitimate  and  prudent  expenses. 

OMB  Number:  306CM)423. 

Title:  Section  73.3588.  Dismissal  of 
petitions  to  deny  or  withdrawal  of 
informal  objections. 

Action:  Extension  of  a  currently 
approved  collection. 

Respondents:  Businesses  or  other  for- 
profit  (including  small  businesses). 

Frequency  of  Response:  On  occasion 
reporting  requirement. 

Estimated  Annual  Burden:  80 
responses;  4.25  hours  average  burden 
per  response;  340  hours  total  annual 
burden  per  response. 

Needs  and  Uses:  Section  73.3588 
requires  a  petitioner  to  obtain  approval 
from  the  FCC  to  dismiss  or  withdraw  its 
petition  to  deny  when  it  is  filed  against 
a  renewal  application  and  applications 
for  new  construction  permits, 
modifications,  transfers  and 
assignments.  This  request  for  approval 
must  contain  a  copy  of  any  written 
agreement,  an  affidavit  stating  that  the 
petitioner  has  not  received  any 
consideration  in  excess  of  legitimate 
and  prudent  expenses  in  exchange  for 
dismissing/withdrawing  its  petition  and 
an  itemization  of  the  expenses  for  which 
it  is  seeking  reimbursement.  Each 
remaining  party  to  any  wTitten  or  oral 
agreement  must  submit  an  affidavit 
within  5  days  of  the  petitioner's  request 
for  approval  stating  tiiat  it  has  paid  no 
consideration  to  the  petitioner  in  excess 
of  the  petitioner's  legitimate  and 
prudent  expenses.  The  data  is  used  by 
FCC  staff  to  ensure  that  a  petition  to 
deny  or  informal  objection  was  filed 
under  appropriate  circumstances  and 
not  to  extract  payments  in  excess  of 
legitimate  and  prudent  expenses. 


Federal  Communications  Commission. 
WilliuB  F.  Caton. 

Acting  Secretary. 

[FR  Doc.  93-21315  Filed  9-1-93;  8:45  amj 

BHUNQ  COM  (TIZ-OI-M 

FEDERAL  ELECTION  COMMISSION 
[Notice  1993-21] 

Filing  Dates  for  the  Michigan  Special 
Elections 

agency:  Federal  Election  Commission. 
ACTION:  Notice  of  filing  dates  for  special 
elections. 

SUMMARY:  Michigan  has  scheduled 
special  elections  on  November  2, 1993, 
and  December  7, 1993,  in  the  Third 
Congressional  District  to  fill  the  seat  of 
the  late  Representative  Paul  Henry. 

Committees  required  to  file  reports  in 
connection  with  the  Special  Primary 
Election  should  file  a  12-day  Pre- 
Primary  Report  on  October  21. 1993. 
Committees  required  to  file  reports  in 
connection  with  both  the  Special 
Primary  and  Special  General  Election  to 
be  held  on  December  7, 1993,  must  file 
a  12-day  Pre-Primary  Report,  a  12-day 
Pre-General  Report  on  November  26, 
1993,  and  a  Post -General  Report  on 
January  10,  1994. 

FOR  FURTHER  INFORMATION  CONTACT: 
Ms.  Bobby  Werfel,  Information  Division, 
999  E  Street,  N\V.,  Washington,  DC 
20463,  Telephone:  (202)  219-3420;  Toll 
Free (800) 424-9530. 
SUPPLEMENTARY  INFORMATION:  All 
principal  campaign  committees  of 
candidates  in  the  Special  Primary  and 
Special  General  Elections  and  all  other 
political  committees  not  filing  monthly 


which  support  candidates  in  these 
elections  shall  file  a  12-day  Pre-Primary 
Report  on  October  21, 1993,  with 
coverage  dates  from  the  close  of  the  last 
report  filed,  or  the  date  of  the 
committee's  first  activity,  whichever  is 
later,  through  October  13. 1993;  a  12- 
day  Pre-General  Election  Report  on 
November  26. 1993.  with  coverage  dates 
from  October  14, 1993,  through 
November  17. 1993;  and  a -consolidated 
30-day  Post-General  and  Year-End 
Report  on  January  10. 1994.  with 
coverage  dates  from  November  18. 1993. 
through  December  31. 1993. 

All  principal  campaign  committees  of 
candidates  in  the  Special  Primary 
Election  only  and  all  other  political 
committees  not  filing  monthly  which 
support  candidates  in  the  Special 
Primary  Election,  but  not  in  the  Special 
General  Election,  shall  file  a  12-day  Pre- 
Primary  Report  on  October  21. 1993. 
with  coverage  dates  from  the  close  of 
the  last  report  filed,  or  the  date  of  the 
committee's  first  activity,  whichever  is 
later,  through  October  13. 1993;  and  a 
Year-End  Report  on  January  31.  1994, 
with  coverage  dates  from  October  14, 

1993.  through  December  31, 1993. 

All  political  committees  not  filing 
monthly  which  support  candidates  in 
the  Special  General  only  shall  file  a  12- 
day  Pre-General  Election  Report  on 
November  26, 1993,  with  coverage  dates 
from  the  last  report  filed  or  the  date  of 
the  committee's  first  activity,  whichever 
is  later,  through  November  17, 1993; 
and  a  consolidated  30-day  Post-General 
and  Year-End  Report  on  January  10, 

1994,  with  coverage  dates  from 
November  18, 1993.  through  December 
31. 1993. 


Calendar  of  Reporting  Dates  for  Michigan  Special  Elections 

Report 

Period  Covered 

Reg7cert.  mailing  date  * 

Filing  date 

1.  All  committees,  except  monttity  filers,  involved  in  ttie  Special  Primary  (1 1/02)  and  Special  General  (12/07)  must  file 

Pre-Pnmary , 

Pre-General „ „ „ 

Post-General  and  Year-End  "* 

•■07/01/93-10/13/93 
10/14/93-11/17/93 
11/18/93-12/31/93 

10/18/93 
11/22/93 
01/10/94 

10/21/93 
11/26/93 
01/10/94 

II.  All  committees,  except  monttily  filers,  involved  in  ttie  Special  Primary  (1 1/02)  only  must  file 

Pre-Primary  

Year-End 

"07/01/93-10/13/93 
10/14/93-12/31/93 

10/18/93 
01/31/94 

10/21/93 
01/31/94 

III.  All  committees,  except  monthly  filers,  involved  in  the  Special  General  (12/07)  onJy  must  tile 


Pre-General 

Post-General  and  Year-End*" 


"07/01/93-11/17/93 
11/18/93-12/31/93 


11/22/93 
01/10/94 


11/26/93 
01/10/94 


*  Reports  sent  by  registered  or  certified  mail  must  be  postmarked  tiy  ttie  mailing  date;  ottierwise,  ttiey  must  be  received  by  ttie  filing  date. 

"  The  period  t>egins  with  the  close  of  books  of  ttie  last  report  filed  by  ttie  committee.  If  the  committee  has  filed  no  previous  reports,  the  period 
begins  with  the  date  of  the  committee's  first  activity. 

•"The  consolidated  Post-General  and  Year-End  Report  is  due  by  01/10/94.  Committees  tfiat  wish  to  assert  their  legal  rights  to  file  the  Year- 
End  Report  by  1/31/94  must  file  two  separate  reports:  ttie  Post-General  Report  by  1/06/94;  and  the  Year-End  Report  by  1/31/94,  whwh  will  cover 
four  days  (12/28-12/32). 


Dated:  August  27, 1993. 
Scott  E.  Thnius, 

Chainnon.  Federal  EiectJoa  Commission. 
IFR  Doc  93-21327  Fifed  9-1-93;  8:45  am) 
BiUMQcoof  tm^-t-m 


FEDERAL  EMERGENCY 
MANAGEMENT  AGENCY 

[FEIiA-«97-DRI 

Nlinots;  Amendment  to  Notice  of  a 
Major  Disaster  Declaratton 

agency:  Federal  Emergency 
Management  Agency  (FEMA). 
action:  Notice. 

summary:  This  notice  amends  the  notice 
of  a  major  disaster  for  the  State  of 
Illinois,  (FEMA-997-DR),  dated  July  9, 
1993.  and  related  determinations. 
EFFECTIVE  DATE:  August  27. 1993. 
FOA  FURTHER  MFORMATKM  CONTACT: 
Pauline  C  Campbell,  Disaster 
Assistance  Pro-ams,  Federal 
Emergency  Management  Agency, 
Washington.  DC  20472,  (202)  64&-3606. 
SUPPLEMENTARY  WIFORMATION:  The  notice 
of  a  major  disaster  for  the  State  of 
Illinois  dated  July  9, 1993,  is  hereby 
amended  to  include  the  following  area 
among  those  area  determined  to  have 
been  adversely  affected  by  the 
catastrophe  declared  a  major  disaster  by 
the  President  in  his  declaration  of  July 
g,  1993:  Cook  County  for  Individual 
Assistaiux. 

(Catalog  of  Pedanl  Domestic  Assistance  Na 

83.516,  Disaster  Aasislance) 

Richard  W.  KriouB, 

Deputy  Associate  Director,  State  and  Local 

Progratas  and  Support 

IFR  Doc.  93-21409  Filed  9-1-93;  845  am] 

BILLMO  COOe  67t»-W-M 

[FEIMA-«93-OR] 

Minnesota;  Amendment  to  Nofio^  a 
MaKK  Disaster  Dedwaticn    ^ 

AGENCY:  Federal  Emergency 
Management  Agency  fFEMA). 
ACTKW:  Notice. 

SUMMARY:  This  notice  amends  the  notice 
of  a  major  disaster  for  the  State  of 
Minnesota  (FEMA-993-DR).  dated  June 
11, 1993,  and  related  determinations. 
EFFECTIVE  DATE:  August  25, 1993. 
FOR  FURTHER  INFORMATION  CONTACT: 
Pauline  C.  Campbell,  Disaster 
Assistance  Programs,  Federal 
Emergency  Management  Agency. 
Washington.  DC  20472,  (202)  646-3606. 
SUPPLEMENTARY  INFORMATION:  Notice  is 
hereby  given  that  the  incident  period  for 


this  disaster  is  ckised  effective  August 
25. 1993. 

(Catalog  of  Federal  Domestic  Assistance  No. 
83.516,  Disaster  Assistance) 
Richard  W.  Krinm, 

Deputy  Associott  Dmctor,  State  end  Local 

Programs  and  Support 

IFR  Doc  93-214-  OFiled  9-1-93;  8:45  am) 

BH.UNG  COOE  tTta-OO-M 

[FEMA-tOOI-OP] 

North  Dakota;  Amendment  to  Notice  of 
a  Major  Disaster  Declaration 

AGENCY:  Feder&l  Emergency 
Management  Agency  (FEMA). 
ACTION:  Notice. 

SUMMARY;  This  notice  amends  the  notice 
of  a  major  disaster  for  the  State  of  North 
Dakota.  (FEMA-1001-DR).  dated  )u)y 
26. 1993,  and  related  determinations. 
EFFECTIVE  DATE:  August  26,  1993. 
FOR  FURTHER  MFORMATKM  CONTACT: 
Pauline  C  Campbell,  Disaster 
Assistance  Pro)^«ms,  Federal 
Emergeiicy  Management  Agency. 
Washington,  DC  20472,  (202)  646-3606. 
SUPPLEMENTARY  INFORMATION:  The  notice 
of  a  major  disaster  for  the  State  of  North 
Dakota  dated  July  26. 1993,  is  hereby 
amended  to  include  the  foUotving  areas 
among  those  areas  determined  to  have 
been  adversely  affected  by  the 
catastrophe  declared  a  major  disaster  by 
the  President  In  his  declaration  of  July 
26, 1993:  Divide  and  Williams  Counties 
for  Individual  Assistance  and  Public 
Assistance. 

(Catalog  of  Federal  Domestic  Assistance  Na 

83.516,  Disaster  Assistance) 

Richard  W.  Kriinm, 

Deputy  Associate  Director,  State  and  Locol 

Proffoms  and  Support. 

IFR  Doc.  93-21411  Piled  9-1-93;  8:45  ami 

BiLUMG  cooc  cna-^x-M 


FEDERAL  MARfHME  COMMISSION 

Item  Submitted  for  0MB  Review 

The  Federal  Maritime  Commission 
hereby  gives  notice  that  the  following 
item  has  been  submitted  to  0MB  for 
review  pursuant  to  the  Paperwork. 
Reduction  Act  of  1980  J44  U.S.C  3601, 
et  seq).  Reques's  for  information, 
including  copies  of  the  collection  of 
information  and  supporting 
documentation,  may  be  obtained  from 
Norman  W.  Littlejohn.  Director,  Bureau 
of  Administration.  Federal  l^lahtime 
Commission.  800  North  Capitol  Street 
NW.,  room  900,  Washington.  DC  20573, 
telephone  number  (202)  523-5866. 
Comments  may  be  submitted  to  the 


agency  and  to  the  Office  of  Information 
and  Regulatory  Affairs,  Office  of 
Management  and  Budget,  Washirtgton, 
DC  20503,  Attention:  Desk  Officer  for 
the  Federal  Maritime  Commission, 
within  15  days  after  the  date  of  tlie 
Federal  Register  in  which  this  notice 
appears. 

Summary  of  Item  Submitted  for  OMB 
Review 

46  CFR  Part  580 

FMC  requests  extension  of  clearance 
for  the  Commission's  regulation  to 
enforce  the  tariff  Filing  provisions  of 
section  8  of  the  Shipping  Act  of  1984. 
The  rule  requires  common  carriers  and 
conferences  of  such  common  carriers  to 
nie  with  the  Commission  and  keep  open 
to  public  inspection,  tariffs  showing  all 
rates,  fares,  and  rfiarges  for 
transportation  between  U.S.  and  foreign 
ports  and  between  points  on  any 
through  route  which  is  established. 

For  approximately  2400  respondents, 
the  Cxtmmission  estimates  776,620 
annual  responses  and  270,730  annual 
manhours.  Total  estimated  annual  cost 
to  the  Government  is  $701,700; 
estimated  annual  cost  to  the  pttblic  is 
$4,975,314. 
Josepk  C  Polking. 
Secretary. 
IFR  Doc.  93-21360  Filed  9-1-93;  8:45  ami 

BiUJNG  COM  (TSa-Ot-M 


[PetMon  No.  P57-93,  et  al-l 

Petitions  for  Temporary  Exempflion 
From  Electronic  Tariff  FiUng 
Requirements;  FiHng 

In  the  matter  of  Petition  No.  P57-93. 
Container  Development  Group  Corpt;  Prtirkir. 
No.  P58-93.  DJCJ.  Inc.  on  Behalf  of  Trans- 
Atlantic  American  Flag  Liner  Openton 

Notice  is  hereby  given  of  the  filing  of 
petitions  by  the  above  named 
petitioners,  pursuant  to  46  CFR  514.8(8). 
for  temporary  exemption  from  the 
electronic  tariff  filing  requirements  of 
the  Commission  s  ATFl  Systenk. 
Petitioners  request  exemption  from 
ATFI  filing  deadhncs. 

To  facilitate  thorough  consideration  of 
the  petitions,  interested  persons  are 
requested  to  reply  to  the  petitions  no 
later  than  September  9. 1993.  Replies 
shall  be  directed  to  the  Secretary, 
Federal  Maritime  Commission. 
Washington,  DC  20573-0001,  shall 
consist  of  an  original  and  15  copies,  and 
shall  be  served  on  the  following: 
P57-S3— Mr.  Vaughan  Hedges. 
President.  Container  Development 
(koup  Corporation.  711  E  Wardiow 
Road,  Suite  204,  Long  Beach, 
California  90807 
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P58-93— Ms.  Mary  K.  DeVitis,  Manager. 
Tariff  Conversion,  D.X.I.  Incorporated. 
200  Hightower  Blvd..  suite  202. 
Pittsburgh.  PA  15205. 

Copies  of  the  petitions  are  available 
for  examination  at  the  Washington.  D.C. 
office  of  the  Secretary  of  the 
Commission.  800  N.  Capitol  Street  NW.. 
room  1046. 
Joseph  C.  Polking. 
Secretory. 

IFR  Doc.  93-21361  Filed  9-1-93;  8:45  am] 
BILUNO  COOC  CTSO-OI-M 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Administration  for  Children  and 
Families 

Advisory  Committee  Meeting  on  Head 
Start  Quality  and  Expansion 

agency:  Administration  for  Children 
and  Families,  DHHS. 

ACTION:  Notice  of  meeting. 

SUMMARY:  Notice  is  hereby  given, 
pursuant  to  Public  Law  92-463.  the 
Federal  Advisory  Committee  Act.  that 
the  Advisory  Committee  on  Head  Start 
Quality  and  Expansion  will  hold  its 
second  meeting  on  Monday.  September 
20. 1993.  from  9  a.m.  to  5  p.m.,  and 
Tuesday,  September  21, 1993,  from  9 
a.m.  to  1  p.m.  The  meeting  will  be  held 
at  the  Madison  Hotel.  1177  15th  Street 
NW..  Washington,  DC  20005. 

The  meeting  shall  be  open  to  the 
public.  The  proposed  agenda  will 
include  a  discussion  of  all 
subcommittee  reports  and 
recommendations. 

Records  shall  be  kept  of  all  Committee 
proceedings  and  shall  be  available  for 
public  inspection  at  370  L'Enfant 
Promenade  SW.,  Aerospace  Building, 
suite  600.  Washington.  DC  20447. 

If  a  sign  language  interpreter  is 
needed,  contact  David  Siegel  at  the 
address  and  telephone  below. 

FOR  FURTHER  INFORMATION  CONTACT: 
David  Siegel.  7th  floor.  Aerospace 
Building,  370  L'Enfant  Promenade  SW., 
Washington,  DC  20047  (202)  401-9215. 

Dated:  August  27, 1993. 
Ann  Rosewater, 

Deputy  Assistant  Secretary  for  Policy  and 

External  Affairs. 

(PR  Doc.  93-21364  Filed  9-1-93;  8:45  am) 

BtLUNO  COOC  4ia4-01-M 


Social  Security  Administration 

Agency  Forms  Submitted  to  the  Office 
of  Management  and  Budget  for 
Clearance 

Normally  on  Fridays,  the  Social 
Security  Administration  publishes  a  list 
of  information  collection  packages  that 
have  been  submitted  to  the  Office  of 
Management  and  Budget  (0MB)  for 
clearance  in  compliance  with  Public 
Law  96-511,  The  Paperwork  Reduction 
Act.  The  following  clearance  packages 
have  been  submitted  to  0MB  since  the 
last  list  was  published  in  the  Federal 
Register  on  Friday,  August  6, 1993. 
(Call  Reports  Clearance  Officer  on  (410) 
965-4142  for  copies  of  package) 

1.  Supplemental  Security  Income 
(SSI)  Wage  Reports— 0960-NEW.  The 
information  on  forms  SSA-425,  426  and 
427  will  be  used  by  the  Social  Security 
Administration  to  determine  if  recipient 
reporting  can  improve  payment 
accuracy  and  reduce  the  administrative 
costs  associated  with  wage  verification. 
Number  of  Respondents:  3.200 
Frequency  of  Response:  12.  6  and  4 

times  per  year 
Average  Burden  Per  Response:  15 

minutes 
Estimated  Annual  Burden:  5.325  hours 

2.  Statement  of  Marital  Relationship 
(By  One  of  the  Parties)—  0960-0038. 
The  information  on  form  SSA-754  is 
used  by  the  Social  Security 
Administration  to  prove  or  disprove  the 
existence  of  a  common-law  marriage. 
The  respondents  are  applicants  for 
benefits  who  allege  such  a  marriage. 

Number  of  Respondents:  30,000 
Frequency  of  Response:  1 
Average  Burden  Per  Response:  30 

minutes 
Estimated  Annual  Burden:  15.000  hours 

3.  Black  Lung  Student's  Statement 
Regarding  Resumption  of  School 
Attendance  and  Report  of  Black  Lung  ^ 
Student  Beneficiary  at  End  of  School 
Year— 0960-0314  and  0960-0322.  The 
information  on  forms  SSA-2602  and 
SSA-2613  is  used  by  the  Social  Security 
Administration  to  determine  whether  or 
not  a  student  beneficiary  will  resume  (or 
has  resumed)  full-time  school 
attendance  at  an  approved  educational 
institution.  If  so.  he  or  she  will  be 
continuously  entitled  to  benefits.  The 
respondents  are  children  of  disabled  or 
deceased  coal  miners  and  officials  of  the 
schools  they  attend. 

Number  of  Respondents:  8.000 
Frequency  of  Response:  2  times  per  year 
Average  Burden  Per  Response:  (2602)=5 

minutes;  (2613)=7.5  minutes 
Estimated  Annual  Burden:  1,667  hours 

4.  Domestic  Service  Questionnaire — 
0960-0047.  The  information  on  form 


SSA-7155  is  used  to  determine  if  the 
domestic  services  performed  by  an 
individual  in  the  home  of  a  son  or 
daughter  are  covered  employment  under 
the  Social  Security  Act.  "The 
respondents  are  sons  or  daughters  who 
employ  claimants  for  benefits  as 
domestics. 

Number  of  Respondents:  12.000 
Frequency  of  Response:  1 
Average  Burden  Per  Response:  30 

minutes 
Estimated  Annual  Burden:  6,000  hours 

5.  Final  Regulation  Concerning 
Review  Procedures  Under  the  Coal 
Industry  Retiree  Health  Benefit  Act  of 
1992— 0960-NEW.  The  information 
provided  as  a  result  of  this  regulation 
will  be  used  by  the  Social  Security 
Administration  (SSA)  to  reexamine  its 
determination  concerning  the 
assignment  of  retired  coal  miners  to  an 
existing  coal  mine  operator.  The 
respondents  will  be  coal  mine  operators 
who  appeal  that  determination  and 
submit  evidence  supporting  their 
appeal. 

SSA  has  requested  emergency 
processing  by  the  Office  of  Management 
and  Budget  (OMB)  and  expects  to  have 
OMB  approval  by  9/15/93. 

Number  of  Respondents:  4,000 
Frequency  of  Response:  1 
Average  Burden  Per  Response:  1  hour 
Estimated  Annual  Burden:  4,000  hours 
OMB  Desk  Officer:  Laura  Oliven 

Written  comments  and 
recommendations  regarding  these 
information  collections  should  be  sent 
directly  to  the  appropriate  OMB  Desk 
Officer  designated  above  at  the 
following  address:  OMB  Reports 
Management  Branch,  New  Executive 
Office  Building,  room  3208, 
Washington,  DC  20503. 

Dated:  August  27, 1993. 

Charlotte  Whitenight, 

Reports  Qearance  Officer,  Social  Security 
Administration. 

IFR  Doc.  93-21367  Filed  &-1-93;  8:45  am] 

BILLINO  COOC  4190-2»-^ 


DEPARTMENT  OF  HOUSING  AND 
URBAN  DEVELOPMENT 

Office  of  Administration 
[Docket  No.  N-«3-3663] 

Submission  of  Proposed  Information 
Collections  to  OMB 

AGENCY:  Office  of  Administration,  HUD. 
ACTION:  Notices. 


SUMMARY:  The  proposed  information 
collection  requirements  described  below 


r 
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have  been  submitted  to  the  Office  of 
Management  and  Budget  (0MB)  for 
review,  as  required  by  the  Paperwork 
Reduction  Act.  The  Department  is 
soHciting  pubHc  comment  on  the 
subject  proposals. 
ADDRESSES:  Interested  persons  are 
invited  to  submit  comments  regarding 
these  proposals.  Comments  should  refer 
to  the  proposal  by  name  and  should  be 
sent  to:  Angela  Antonelli,  0MB  Desk 
Officer,  Office  of  Management  and 
Budget.  New  Executive  Office  Building, 
Washington,  DC  20503. 
FOR  FURTHER  INFORMATTON  CONTACT:  Kay 
F.  Weaver,  Reports  Management  Officer, 
Department  of  Housing  and  Urban 
Development,  451  7th  Street, 
Southwest.  Washington.  DC  20410. 
telephone  (202)  708-0050.  This  is  not  a 
toll-free  number.  Copies  of  the  proposed 
forms  and  other  available  documents 
submitted  to  0MB  may  be  obtained 
from  Ms.  Weaver. 
SUPPLEMENTARY  INFORMATION:  The 
Department  has  submitted  the  proposals 
for  the  collections  of  information,  as 
described  below,  to  OMB  for  review,  as 


required  by  the  Paperwork  Reduction 
Act  (44  U.S.C.  chapter  35). 

The  Notices  list  the  following 
information: 

(1)  The  title  of  the  information 
collection  proposal: 

(2)  The  office  of  the  agency  to  collect 
the  information; 

(3)  The  description  of  the  need  for  the 
information  and  its  proposed  use: 

(4)  The  agency  form  number,  if 
applicable; 

l5)  What  members  of  the  public  will 
be  affected  by  the  oroposal; 

(6)  How  frequently  information 
submissions  will  be  required; 

(7)  An  estimate  of  the  total  number  of 
hours  needed  to  prepare  the  information 
submission  incluc  ing  number  of 
respondents,  freqi  ency  of  response,  and 
hours  of  response: 

(8)  Whether  the  proposal  is  new  or  an 
extension,  reinsta'ement,  or  revision  of 
an  information  collection  requirement; 
and 

(9)  The  names  and  telephone  numbers 
of  an  agency  official  familiar  with  the 
proposal  and  of  the  OMB  Desk  Officer 
for  the  Departmert 


Authority:  Section  3507  of  the  Paperwork 
Reduction  Act.  44  U.S.C  3507;  section  7(d) 
of  the  Department  of  Housing  and  Urban 
Development  Act,  42  U.S.C  3535(d). 

Dated:  August  26. 1993. 
Kay  Weaver, 

Acting  Director.  IRM  Policy  and  Management 
Division. 

Notice  fif  Submission  of  Proposed 
Information  Collection  to  OMB 

Proposal:  Public  Housing  Construction 
Report 

Office:  Public  and  Indian  Housing 

Description  of  the  Need  for  the 
Information  and  its  Proposed  Use: 
This  information  enables  the 
Department  to  identify  problem  areas 
and/or  inadequacies  of  a  public 
housing  project  under  construction  so 
that  corrective  action  can  be  taken  in 
a  timely  manner. 

Form  Number:  HUD-5378 

Respondents:  State  or  Local  Government 
and  Non-Profit  Institutions 

Frequency  of  Submission:  Semimonthly 

Reporting  Burden: 


Number  ol  re- 
spondents 


HUD-5378 

Recordkeeping 


200 
4.000 


Frequency  of 
response 


Hours  per 
respor^e 


Burden 
trours 


24 
1 


.04 


1.200 
192 


Total  Estimated  Burden  Hours:  1.392 

Status:  Reinstatement 

Contact:  William  Thorson,  HUD.  (202) 

708-4703,  Angela  Antonelli.  OMB, 

(202) 395-6880 
Dated:  August  26. 1993 

Proposal:  Mortgagee  Review  Board 
Office:  Housing 


Description  of  the  Need  for  the 
Information  and  its  Proposed  Use: 
Section  202(c)  of  the  HUD  Reform  Act 
of  1989  established  within  the 
Department  a  Mortgagee  Review 
Board  for  the  purpose  of  imposing 
administrative  sanctions  on  HUD- 
approved  mortgagees  that  violate  the 


Department's  requirements  in  the 

origination  and  servicing  of  HUD- 

FHA  insured  mortgages. 
Form  Number:  None 
Respondents:  Businesses  or  Other  For- 

Profit  and  Small  Businesses  or 

Organizations 
Frequency  of  Submission:  Annually 
Reporting  Burden: 


Infonnation  collection 


Number  o(  re- 
sporxlents 


Frequency  of 
response 


Hours  per 
response 


Burden  hours 


70 


92.5 


6,472 


Total  Estimated  Burden  Hours:  6.472 

Status:  Extension 

Contact:  Andrew  Zimeklis.  HUD.  (202) 

708-1824,  Angela  Antonelli,  OMB. 

(202) 395-6880 
Dated:  August  25. 1993 

Proposa/:.  Contract  and  Subcontract 
Reporting  for  Housing's  Multifamily 
Program 

Office:  Housing 


Description  of  the  Need  for  the 
Information  and  its  Proposed  Use: 
The  collection  of  data  on  minority 
business  enterprise  (MBE)     ' 
participation  in  HUD  programs  is  a 
Departmental  responsibility  and 
responds  to  Executive  Orders  11625 
and  12432.  This  information  is  vital 
for  monitoring  progress  toward 
nr-complishing  MBE  goal. 


Form  Number:  HUD-2516 

Respondents:  State  or  Local 
Governments.  Businesses  or  Other 
For-Profit.  and  Non-Profit  Institutions, 
and  Small  Businesses  or 
Organizations 

Frequency  of  Submission:  Semi- 

Annually 
Reporting  Burden: 
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HUD-2516 


Number  of  re- 
spondents 


Frequency  of 
response 


Hours  per 
response 


Burden 
hours 


733 


1.468 


Total  Estimated  Burden  Hours:  1.466 

Status:  Reinstatement 

Contact:  Sandra  Foy.  HUD.  (202)  708- 

4466.  Angela  Antonelli.  0MB.  (202) 

395-6880 
Dated:  August  25. 1993 

Proposal:  Electricity.  Gas.  Water,  and 
Sewage  Disposal  Data 


Office:  Public  and  Indian  Housing 
Description  of  the  Need  for  the 
Information  and  its  Proposed  Use: 
The  forms  will  be  used  by  PHAs  for 
compiling,  by  housing  project  and 
utility  service,  utility  consumptions 
and  costs  for  a  calendar  year.  HUD 
will  use  the  information  in  reviewing 
PHAs  utility  operation  and  in 


determining  if  PHAs  are  controlling 

utility  costs. 
Form  Number:  HUD-51466A,  51466B. 

and  51466C 
Respondents:  State  or  Local 

Governments,  and  Non-Profit 

Institutions 
Frequency  of  Submission:  On  Occasion 
Reporting  Burden: 


Number  of  re- 
spondents 


Frequency  of 
response 


Hours  per 
response 


Burden 
twurs 


Annual  reportng 


3,000 


12.000 


Total  Estimated  Burden  Hours:  12.000 

Status:  Reinstatement 

Contact:  Charles  Ashmore.  HUD.  (202) 

708-0840.  Angela  Antonelli.  OMB. 

(202) 395-6880 
Da/ed.  August  12,1993 

Proposal:  General  Conditions 
Office:  Public  and  Indian  Housing 
Description  of  the  Need  for  the 
Information  and  Its  Proposed  Use: 


The  form  is  required  for  construction 
contracts  awarded  by  Public  Housing 
Agencies  (PHAs)  and  Indian  Housing 
Authorities  (IHAs).  The  form  includes 
those  clauses  required  by  OMB's 
common  rule  on  grantee  procurement, 
implemented  at  HUD  in  24  CFR  85.36. 
HUD  program  regulations  on  grantee 
procurement,  and  HUD  Handbooks 
implementing  those  regulations.  The 


form  is  used  by  PHAs  and  IHAs  in 
solicitations  to  provide  necessary 
contract  clauses. 

Form  Number:  HUD-5370 

Respondents:  State  or  Local 
Governments 

Frequency  of  Submission:  On  Occasion 

Reporting  Burden: 


Number  of  re- 
I       spondents 


Frequency  of 
response 


Hours  per 
resporise 


Burden 
hours 


Recordkeeping 


3.895 


3.895 


Total  Estimated  Burden  Hours:  3,895 

Status:  Extension 

Contact:  Williams  Thorson,  HUD.  (202) 

708-4703.  Angela  Antonelli.  OMB. 

(202) 395-6880 
ZJofed- August  12.1993 

Proposal:  Contract  and  Subcontract 
Activity  Report  for  Public  and  Indian 
Housing 


Office:  Public  and  Indian  Housing 

Description  of  the  Need  for  the 
Information  and  Its  Proposed  Use: 
Executive  Orders  11625  and  12432 
establish  the  Department's 
responsibility  for  the  collection  of 
data  on  Minority  Business  Enterprise 
participation  in  HUD  programs  vital 
to  program  monitoring.  The  affected 


public  includes  PHAs/IHAs. 
contractors,  and  minority  businesses. 

Form  Number:  HUI>-2516 

Respondents:  State  or  Local 
Governments.  Businesses  or  Other 
For-Profit.  and  Small  Businesses  or 
Organizations 

Frequency  of  Submission:  Semi- 
annually 

Reporting  Burden: 


Number  of  re- 
sporxjents 


Frequency  of 
response 


Hours  per 
response 


Burden 
hours 


Put>lic  Housing  Auttiorities 
Indian  Houstng  Auttxxities 


3.230 
170 


2 

2 


6.460 
340 


Total  Estimated  Burden  Hours:  6.800 

Status:  Extension 

Contact:  Walter  Preysnar.  HUD.  (202) 

708-0846.  Angela  Antonelli,  OMB, 

(202) 395-6880 
Dated.  August  12. 1993 

Proposal:  Request  for  fmancial 
information 


Office:  Housing 

[description  of  the  Need  for  the 
Information  and  its  Proposed  Use: 
The  information  provided  on  Form 
HUD-92068F  will  be  used  in 
evaluating  a  mortgagor's  eligibility  for 
assistance  under  the  Department's 
mortgage  assistance  program. 

Form  Number:  HUD-92068F 


Respondents:  Individuals  or 
Households.  Businesses  or  Other  For- 
Profit.  and  Federal  Agencies  or 
Employees 

Frequency  of  Submission:  On  Occasion 

Reporting  Burden: 
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HUD-92068F 


Numtwr  o(  re- 
spondents 


Frequency  of 
response 


Hours  per 
respor^se 


100.000 


1 
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Burden 
hours 


50,000 


Total  Estimated  Burden  Hours:  50,000 

Status:  Extension 

Contact:  David  Dwyer.  HUD,  (202)  708- 

3664.  Angela  Antonelli,  0MB,  (202) 

395-6880 
Dated:  August  12. 1993. 


Proposal:  Request  for  Credit  Approval  of 
Substitute  Mortgagor 

Office:  Housing 

Description  of  the  Need  for  the 
Information  ard  its  Proposed  Use: 
Form  HUI>-92210  is  an  aoplication 
form  to  approve  the  credit  of  a 
substitute  mortgagor  who  desires  to 


assume  an  insured  mortgage  loan  and 
a  notification  form  to  document  the 
file  that  the  substitute  mortgage  is 
financially  accepted. 

Form  Number:  HUD-92210 

Respondents:  Individuals  or  Households 

Frequency  of  Submission:  On  Occasion 

Reporting  Burden: 


Number  of  re- 
sponde-its 

Frequency  of       ^ 
response 

Hours  per 
response 

Burden 
hours 

HUD-92210 

-.000 

10 

1 

10,000 

Total  Estimated  Burden  Hours:  10.000 

Status:  Extension 

Contact:  Charlene  Weaver.  HUD.  (202) 

708-1672,  Angela  Antonelli,  0MB, 

(202)  395-6880 
Dated:  August  12. 1993. 

Proposal:  Format:  Memorandum  of 
Acceptance  for  Occupancy  (MAO) 


Information  collection . 
Recordkeeping 


Of//ce;  Public  and  Indian  Housing 

Description  of  the  Need  for  the 
Information  and  its  Proposed  Use: 
The  Format  will  be  used  by  a  public 
housing  agency  to  forma  ize  a 
determination  that  the  contractor  has 
completed  all  or  portions  of  a  project 
to  the  point  that  the  completed 


portions  may  provide  satisfactory 

housing  with  safe  access  and  essential 

utilities  in  place. 
Form  Number:  None 
Respondents:  State  or  Local 

Governments  and  Non-Profit 

Institutions 
Frequency  of  Submission:  On  Occasion 
Reporting  Burden: 


Numt)er  of  re- 
spondents 


Frequency  of 
response 


Hours  per 
response 


Burden 
hours 


50 
100 


.50 
.25 


50 
25 


Total  Estimated  Burden  Hours:  75 

Status:  Reinstatement 

Contact:  William  C  Thorson.  HUD. 

(202)  70&-4703.  Angela  Antonelli, 

OMB.  (202)  395-6880 
Dated:  August  18. 1993 


HUD-91022 


Proposal:  Mortgage  Insurance — Single 
Family  Claims  Without  Conveyance 
of  Title 

Office:  Housing 

Description  of  the  Needfcr  the 
Information  and  itsProTOsed  Use: 
Section  426  of  the  Housing  and 
Urban/Rural  Recovery  Act  of  1983 
allows  mortgagees  to  submit  claims 


for  insurance  benefits  without 

conveying  the  title  to  the  Secretary  of 

HUD. 
Form  Number:  HUD-91022 
Respondents:  Businesses  or  Other  For- 

Profit 
Frequency  of  Submission:  On  occasion 

Reporting  Burden: 


Numbe-  of  re- 
spondents 


Frequency  of 
response 


Hours  per 
response 


Burden 
hours 


750 


4.14 


3.100 


Total  Estimated  Burden  Hours:  3.100 

Status:  Extension 

Contort:  Dorothy  Butler.  HUD.  (202) 

755-7330,  Angela  Antonelli.  OMB. 

(202)  395-6880 
Dated:  August  10. 1993 

Proposal:  Management  Reviews  of 
Multifamily  Projects 


Office:  Housing 

Description  of  the  Need  for  the 
Information  and  its  Proposed  Use: 
Form  HUD-9834  will  be  used  when 
conducting  on-site  reviews  of  project 
operations  to  evaluate  "he  quality  of 
project  management,  determine  the 
causes  of  project  problems,  devise 


corrective  actions  to  safeguard  the 
Department's  financial  interest,  and 
ensure  decent,  safe,  and  sanitary 
housing  for  tenants. 

Fonn  Number:  HUD-9834 

Respondents:  Businesses  or  Other  For- 
Profit  and  Non-Profit  Institutions 

Frequency  of  Submission:  On  Occasion 

Reporting  Burden: 
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Number  of  re- 
spondents 


Frequency  of 
response 


Hours  per 
response 


Burden 
hours 


Management  review  questionnaire 


1,120 


4.480 


Total  Estimated  Burden  Hours:  4,480 

Status:  Extension 

Contact:  James  J.  Tahash,  HUD,  (202) 
708-3944,  Angela  Antonelli.  OMB. 
(202)  395-6880 

Dated:  August  10,  1993 

Proposal:  American  Housing  Survey — 
1994  Metropolitan  Sample 


Office:  Policy  Development  and 
Research 

Description  of  the  Need  for  the 
Information  and  its  Proposed  Use: 
The  1994  AHS-MS  is  a  longitudinal 
study  that  collects  current 
information  on  the  quality, 
availability,  and  cost  of  housing  in 
eleven  selected  metropolitan  areas. 
The  study  also  provides  information 


on  demographic  and  other 
characteristics  of  the  occupants. 
Federal  and  local  government 
agencies  use  AHS  data  to  evaluate 
housing  issues. 

Form  Number;  AHS-61,  62.  63,  66,  67. 
68.  and  590 

Respondents:  Individuals  or  Households 

Frequency  of  Submission:  Annually 

Reporting  Burden: 


Number  of  re- 
spondents 


Frequency  of 
response 


Hours  per 
response 


Burden 
twurs 


Information  coliection 


45,000 


.54 


24,435 


Total  Estimated  Burden  Hours:  24,435 

Status:  Revision 

Contact:  Chiane  T.  McGough.  HUD, 
(202)  708-1060.  Daniel  Weinberg. 
Census.  (301)  763-8550,  Angela 
Antonelli.  OMB.  (202)  395-6880 

Dated:  August  6, 1993 

Proposal:  Performance  Funding  System 
Data  Collection  Forms 


Office:  Public  and  Indian  Housing 

Description  of  the  Need  for  the 
Information  and  its  Proposed  Use: 
These  forms  are  used  by  Public 
Housing  Agencies  (PHAs)  and  Indian 
Housing  Authorities  (IHAs)  to 
calculate  the  annual  operation 
subsidy  eligibility  under  the 
Performance  Funding  System.  They 


are  used  by  the  Department  to 

evaluate  the  PHAs/IHAs'  annual 

operating  budget. 
Form  Number:  HUD-52720A,  52720B, 

52720C. 52721,  52722A. 52722B, and 

52723 
Respondents:  State  or  Local 

Governments 
Frequency  of  Submission:  Annually 
Reporting  Burden: 


Number  of  re- 
spondents 


Frequency  of 
response 


Hours  per 
response 


Burden 
fXHjrs 


Information  collections 


3.119 


Varies 


Varies 


23.190 


Total  Estimated  Burden  Hours:  23.190 

Status:  Reinstatement 

Contact:  Joan  DeWitt,  HUD,  (202)  708- 

1872.  Angela  Antonelli.  OMB.  (202) 

395-6880 
Dated:  August  6,  1993 

Proposal:  Housing  Owner's  Certification 
and  Application  for  Tenant 
Assistance  Payments.  Schedule  of 


Tenant  Assistance  Payments  Due. 
Schedule  of  Section  8  Special  Claims, 
Special  Claims  Worksheet 

Office:  Housing 

Description  of  the  Need  for  the 
Information  and  its  Proposed  Use: 
These  forms  are  used  by  owners  to 
request  monthly  housing  assistance 
payments  for  eligible  families,  to  limit 
the  number  of  section  8  units  to  those 


families  whose  incomes  are  less  than 
50  p>ercent  of  the  area  median,  and  to 
restrict  admission  of  ineligible 
tenants. 

Form  Number:  HUD-52670,  HUI>- 
52670A,  and  HUD-52671A  thru  D 

Respondents:  Individuals  or  Households 
and  Businesses  or  Other  For-Profit 

Frequency  of  Submission:  Monthly 

Reporting  Burden: 


Number  of  re- 
sporxlents 


Frequency  of 
response 


Hours  per 
response 


Burden 
tKMjrs 


Information  coUection 


352,045 


.452 


158,124 


Total  Estimated  Burden  Hours:  159.124 

Status:  Extension 

Contact:  James  J.  Tahash,  HUD.  (202) 
708-3944,  Angela  Antonelli,  OMB. 
(202) 395-6880 

Dated:  August  6, 1993 

IFR  Doc.  93-21350  Filed  9-1-93;  8:45  ami 
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[Docket  No.  N-03-3664] 

Submission  of  Proposed  Information 
Collection  to  OMB 

AGENCY:  Office  of  Administration.  HUD. 
ACTION:  Notice. 

^MMARY:  The  proposed  information 
collection  requirement  described  below 
has  been  submitted  to  the  Office  of 


Management  and  Budget  (OMB)  for 
review,  as  required  by  the  Paperwork 
Reduction  Act.  The  Department  is 
soliciting  public  comments  on  the 
subject  proposal. 

ADDRESSES:  Interested  persons  are 
invited  to  submit  comments  regarding 
this  proposal.  Comments  should  refer  to 
the  proposal  by  name  and  should  be 
sent  to: 
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Angela  Antonelli.  OMB  Desk  Officer. 
Orfice  of  Management  and  Budget.  New 
Executive  Office  Building,  Washington, 
DC  20503. 

FOR  FURTHER  INFORMATION  CONTACT: 
Kay  F.  Weaver.  Reports  Management 
Officer,  Department  of  Housing  and 
Urban  Development,  451  7th  Street. 
Southwest,  Washington,  DC  20410. 
telephone  (202)  708-0050.  This  is  not  a 
toll-free  number.  Copies  of  the  proposed 
forms  and  other  available  documents 
submitted  to  OMB  may  be  obtained 
from  Ms.  Weaver. 
SUPPLEMENTARY  INFORMATION:  The 
Department  has  submitted  the  proposal 
for  the  collection  of  information,  as 
described  below,  to  OMB  for  review,  as 
required  by  the  Paperwork  Reduction 
Act  (44  U.S.C  chapter  35). 

The  Notice  lists  the  following     - 
information: 

(1)  The  title  of  the  information 
collection  proposal; 

(2)  The  office  of  the  agency  to  collect 
the  information; 

(3)  The  description  of  the  need  for  the 
information  and  its  proposed  use; 


(4)  The  agency  form  number,  if 
applicable; 

(5)  What  members  of  'he  public  will 
be  affected  by  the  propcsal; 

(6)  How  frequently  information 
submissions  will  be  required; 

(7)  An  estimate  of  the  total  number  of 
hours  needed  to  prepare  the  information 
submission  including  number  of 
respondents,  frequency  of  response,  and 
hours  of  response; 

(8)  Whether  the  proposal  is  new  or  an 
extension,  reinstatement,  or  revision  of 
an  information  collection  requirement; 
and 

(9)  The  names  and  telephone  numbers 
of  an  agency  ofTicial  familiar  with  the 
proposal  and  of  the  OMB  Desk  Officer 
for  the  Department. 

Authority:  Section  3507  of  the  Paperwork 
Reduction  Act.  44  U.S.C.  :507;  Section  7(d) 
of  the  Department  of  Housing  and  Urhan 
Development  Act.  42  U.S.C.  3535(d). 


Dated:  August  25. 1993. 

fohn  T.  Murphy, 

Director,  IRM  Policy  ancl  Managewf^nt 
Division. 

Notice  of  Submission  of  Proposed 
Information  Collection  to  OMB 

Proposa/;  Flood  plain  Management  and 
Protection  of  Wetlands  (FR-865) 

O/jfice:  Community  Planning  and 
Development 

Description  of  the  Need  for  the 
Information  and  Its  Proposed  Use:  24 
CFR  part  55  prescribes 
decisionmaking  procedures  that 
applicants  and  grantees  in  certain 
programs  must  comply  with  before 
HUD  assistance  can  t>e  used  for 
projects  that  may  effect  floodplains 
and  wetlands.  Records  must  be  kept 
and  maintained  by  the  recipients  to 
document  compliance  of  projects  with 
the  Executive  Orders. 

Form  Number:  None 

Respondents:  State  or  Local 
Governments 

Frequency  of  Submission:  Annually 

Reporting  Burden: 


Nuntaer  of  re- 
spcfKlents 


Frequency  of 
response 


Hours  per 
response 


Burden 
hours 


Recordkeeping 


3.200 


.40 


1.280 


Total  Estimated  Burden  Hours:  1 .280 

Status:  New 

Contact:  Truman  Coins,  HUD.  (202) 

708-2894,  Angela  Antonelli.  OMB. 

(202) 395-«880 

Dated:  August  25. 1993. 
IFR  Doc.  93-21351  Filed  9-1-93;  845  am] 
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DEPARTMENT  OF  THE  INTERIOR 
Bureau  of  Land  Manageinent 

(CO-92(M>3-41 20-03;  COG  53560] 

Coal  Lease  Offering  By  Sealed  Bid; 
Routt  County,  CO 

agency:  Bureau  of  Land  Management. 

Interior. 

ACTION:  Notice  of  competitive  coal  lease 

sale. 

SUMMARY:  Bureau  of  Land  Management. 
Colorado  State  Office,  Lakewood, 
Colorado,  hereby  gives  notice  that 
certain  coal  resources  in  the  lands 
hereinafter  described  in  Routt  County, 
Colorado,  will  be  offered  for  competitive 
lease  by  sealed  bid  in  accordance  with 
the  provisions  of  the  Mineral  Leasing 
Act  of  1920,  as  amended  (30  U.S.C.  181 
et  seq.). 


DATES:  The  lease  sale  will  be  held  at  11 
a.m..  Thursday.  October  7, 1993.  Sealed 
bids  must  be  submitted  no  later  than  10 
a.m..  Thursday,  October  7, 1993. 
ADDRESSES:  The  lease  sale  will  be  held 
in  the  Conference  Room,  Fourth  Floor, 
Colorado  State  Office.  2850  Youngfield 
Street.  Lakewood.  Colo~ado.  Sealed  bids 
must  be  submitted  to  the  Cashier.  First 
Floor.  Colorado  State  Office.  2850 
Youngfield  Street.  Lakewood.  Colorado 
80215. 

FOR  FURTHER  INFORMATION  CONTACT: 
Karen  Purvis  at  (303)  239-3795. 
SUPPLEMENTARY  INFORM-MTON:  The  tract 
will  be  leased  to  the  qualified  bidder 
submitting  the  highest  offer,  provided 
that  the  high  bid  meets  the  fair  maiiet 
value  determination  of  'he  coal 
resource.  The  minimun^  bid  for  this 
tract  is  $100  per  acre  or  fraction  thereof. 
No  bid  less  than  $100  p^r  acre  or 
fraction  thereof  will  be  ::onsidered.  The 
minimum  bid  is  not  intended  to 
represent  fair  market  value. 

Sealed  bids  received  after  the  time 
specified  above  will  not  be  considered. 

In  the  event  identical  high  sealed  bids 
are  received,  the  tying  high  bidders  ifvill 
be  requested  to  submit  follow-up  bids 
until  a  high  bid  is  recei^'ed.  All  tie- 
breaking  sealed  bids  must  be  submitted 
within  15  minutes  following  the  Sale 


Official's  announcement  at  the  sale  that 
identical  high  bids  have  been  received. 
Fair  market  value  will  be  determined 
by  the  authorized  officer  after  the  sale. 

Coal  Offered 

The  coal  resource  to  be  offered  is 
limited  to  coal  recoverable  by 
underground  mining  methods  in  the 
Wadge  seam  in  the  following  lands: 

Sixtli  Principal  Meridan 

T.  5N.R.  86W.. 

Sec.  31.  lots  1 . 2.  VVVzNEV*.  and  Ev^iNW'A; 
T.  5N  .R.87W.. 

Sec  36.  loU  1. 2.  WVzNEV4.  and  NW'A. 

The  land  described  contains  544.08  acres, 
more  or  less. 

Total  recoverable  reserves  are 
estimated  to  be  3.584.000  tons.  The 
Wadge  seam  underground  minable  coal 
is  ranked  as  high  volatile  C  bituminous 
coal.  The  estimated  coal  quality  for  the 
Wadge  seam  on  an  as-received  bases  is 
as  follows: 

Btu 11.213  Btu/lb. 

Moisture 9.52% 

Sulfur  Content 0.44% 

Ash  Content „ 9.94% 

Rental  and  Royalty 

The  lease  issued  as  a  result  of  this 
offering  will  provide  for  payment  of  an 
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annual  rental  of  $3  per  acre  or  fraction 
thereof  and  a  royalty  payable  to  the 
United  States  of  8  percent  of  the  value 
of  coal  mined  by  underground  methods. 
The  value  of  the  coal  will  be  determined 
in  accordance  with  30  CFR  part  206. 

Notice  of  Availability 

Bidding  instruction  for  the  offered 
tract  are  included  in  the  Detailed 
Statement  of  Coal  Lease  Sale.  Copies  of 
the  statement  and  the  proposed  coal 
lease  are  available  upon  request  in 
person  or  by  mail  from  the  Colorado 
State  Office  at  the  address  given  above. 
The  case  file  is  available  for  inspection 
in  the  Public  Room,  Colorado  State 
Office,  during  normal  business  hours  at 
the  address  given  above. 

Dated;  August  24. 1993.  - 
Richard  D.  Tate, 

Chief,  Mining  Law  and  Solid  Minerals 
Adjudication  Section. 
[FR  Doc  93-21318  Filed  »-l-93;  8:45  ami 

BlUINa  COOC  4310-^B-M 


[1D-942-03-4730-12] 

Filing  of  Plats  of  Survey;  Idaho 

The  official  plat  of  the  following 
described  land  was  to  be  officially  filed 
in  the  Idaho  State  Office.  Bureau  of 
Land  Management,  Boise,  Idaho, 
effective  9  a.m.  September  3. 1993.  The 
oflicial  fijing  of  this  plat  is  hereby 
stayed  pending  final  resolution  of  a 
protest  of  the  survey. 

The  plat,  representing  the  dependent 
resurvey  of  portions  of  the  west 
boundary,  subdivisional  lines,  and 
meanders  of  the  right  and  left  banks  of 
the  Salmon  River,  the  subdivision  of 
section  7,  and  the  survey  of  the 
meanders  of  left  bank  of  the  Salmon 
River,  T.  20  N..  R.  22  E.,  Boise  Meridian. 
Idaho.  Group  No.  811.  was  accepted. 
July  23. 1993. 

This  survey  was  executed  to  meet 
certain  administrative  needs  of  the 
Bureau  of  Land  Management. 

All  inquiries  concerning  the  survey  of 
the  above  described  land  must  be  sent 
to  the  Chief.  Branch  of  Cadastral  Survey. 
Idaho  State  Office,  Bureau  of  Land 
Management,  3380  Americana  Terrace. 
Boise.  Idaho.  83706. 

Dated:  August  23, 1993. 
Jerrold  E.  Knight, 

Acting  Chief  Cadastral  Surveyor  for  Idaho. 
[FR  Doc.  93-21323  Filed  9-1-93;  8:45  am) 

BILUNO  CODE  4310-GO-M 


National  Park  Service 

General  Management  Plan,  Cabrillo 
National  Monument.  California;  Intent 
To  Prepare  an  Environmental  Impact 
Statement 

SUMMARY:  The  National  Park  Service 
will  prepare  a  General  Management 
Plan/Environmental  Impact  Statement 
(GMP/EIS)  for  Cabrillo  National 
Monument,  California  and  initiate  the 
scoping  process  for  this  document.  This 
notice  is  in  accordance  with  40  CFR 
1501.7  and  40  CFR  1508.22,  of  the 
regulations  of  the  President's  Council  on 
Environmental  Quality  for  the  National 
Environmental  Policy  Act  of  1969, 
Public  Law  91-190. 

BACKGROUND:  The  GMP  will  replace  the 
monument's  Master  Plan  completed  in 
1976.  The  purpose  of  the  GMP  will  be 
to  state  the  management  philosophy  for 
the  monument  and  provide  strategies  for 
addressing  major  issues  facing  the 
monument  consistent  with  management 
objectives.  Two  types  of  strategies  will 
be  presented  in  the  GMP:  (1)  Those 
required  to  properly  manage  cultural 
and  natural  resources;  and  (2)  those 
required  to  provide  for  safe,  accessible 
and  appropriate  use  of  those  resources. 
Based  on  these  strategies,  the  GMP  will 
identify  the  programs,  actions  and 
support  facilities  needed  for  their 
implementation. 

Persons  wishing  to  comment  or 
express  concerns  on  the  management 
issues  and  future  management  direction 
of  Cabrillo  National  Monument  should 
address  these,  along  with  any  questions, 
to  the  Superintendent.  Cabrillo  National 
Monument.  P.O.  Box  6670.  San  Diego, 
CA  92166  (telephone  619-557-5450). 
Also,  public  scoping  sessions  will  be 
held  at  the  park  auditorium  on  October 
19, 1993,  from  1  to  4  p.m..  and  on 
October  21. 1993.  at  7  to  9  p.m.  All 
comments  on  the  scoping  of  the 
proposed  GMP/EIS  should  be  received 
no  later  than  October  31. 1993. 

The  responsible  official  is  Stanley  T. 
Albright,  Regional  Director,  Western 
Region,  National  Park  Service.  The  draft 
GMP/EIS  is  expected  to  be  available  for 
public  review  in  summer.  1994,  and  the 
final  GMP/EIS  and  Record  of  Decision 
completed  approximately  one  year  later. 

Dated:  August  24, 1993. 
Lewis  Albert. 

Acting  Regional  Director,  Western  Region. 
IFR  Doc.  93-21412  Filed  9-1-93;  8:45  am] 
BtLUNG  CODE  4310-70-M 


INTERNATIONAL  TRADE 
COMMISSION 

pnvestigation  No.  701-TA-355  (Preliminary) 
and  Investigations  Nos.  731-TA-659  and 
660  (Preliminary)] 

Grain-Oriented  Silicon  Electrical  Steel 
From  Italy  and  Japan 

AGENCY:  United  States  International 
Trade  Commission. 
ACTION:  Institution  and  scheduling  of  a 
preliminary  countervailing  duty 
investigation  and  preliminary 
antidumping  investigations. ^^^ 

SUMMARY:  The  Commission  hereby  gives 
notice  of  the  institution  of  preliminary 
countervailing  duty  investigation  No. 
701-TA-355  (Preliminary)  under 
section  703(a)  of  the  Tariff  Act  of  1930 
(19  U.S.C.  1671b(a))  and  preliminary 
antidumping  investigations  Nos.  731- 
TA-659  and  660  (Preliminary)  under 
section  733(a)  of  the  Tariff  Act  of  1930 
(19  U.S.C.  1673b(a))  to  determine 
whether  there  is  a  reasonable  indication 
that  an  industry  in  the  United  States  is 
materially  injured,  or  is  threatened  with 
material  injury,  or  the  establishment  of 
an  industry  in  the  United  States  is 
materially  retarded,  by  reason  of  alleged 
subsidized  imports  from  Italy  or  alleged 
less  than  fair  value  imports  from  Italy 
and  Japan  of  grain-oriented  silicon 
electrical  steel,  provided  for  in 
subheadings  7225.10.00,  7226.10.10, 
and  7226.10.50  of  the  Harmonized  Tariff 
Schedule  of  the  United  States.  The 
(Commission  must  complete  preliminary 
antidumping  and  countervailing  duty 
investigations  in  45  days,  or  in  this  case 
by  October  12, 1993. 

For  further  information  concerning 
the  conduct  of  these  investigations  and 
rules  of  general  application,  consult  the 
Commission's  Rules  of  Practice  and 
Procedure,  part  201.  subparts  A  through 
E  (19  CFK  part  201).  and  part  207, 
subparts  A  and  B  (19  CFR  part  207). 
EFFECTIVE  DATE:  August  26,  1993. 
FOR  FURTHER  INFORMATION  CONTACT: 
Mary  Messer  (202-205-3193),  Ofiice  of 
Investigations.  U.S.  International  Trade 
Commission.  500  E  Street  SW., 
Washington.  DC  20436.  Hearing- 
impaired  persons  can  obtain 
information  on  this  matter  by  contacting 
the  Commission's  TDD  terminal  on  202- 
205-1810.  Persons  with  mobiUty 
impairments  who  will  need  special 
assistance  in  gaining  access  to  the 
(Commission  should  contact  the  Office 
of  the  Secretary  at  202-205-2000. 

SUPPLEMENTARY  INFORMATION: 

Background 

These  investigations  are  being 
instituted  in  response  to  a  petition  filed 


on  August  26, 1993,  by  counsel  on 
behalf  of  Allegheny  Ludlum  Corp., 
Pittsburgh,  PA.  Armco.  Inc.,  Butler.  PA, 
the  Butler  Anmco  Independent  Union, 
Butler.  PA,  the  United  Steelworkers  of 
America,  Pittsburgh,  PA,  and  the 
Zanesville  Armco  Independent  Union, 
Zanesville,  OH. 

Participation  in  the  Investigations  and 
Public  Service  List 

Persons  (other  than  petitioners) 
wishing  to  participate  in  the 
investigations  as  parties  must  file  an 
entry  of  appearance  with  the  Secretary 
to  the  Commission,  as  provided  in 
§§201.11  and  207.10  of  the 
Commission's  rules,  not  later  than  seven 
(7)  days  after  publication  of  this  notice 
in  the  Federal  Register.  The  Secretary 
will  prepare  a  public  service  list 
containing  the  names  and  addresses  of 
all  persons,  or  their  representatives, 
who  are  parties  to  these  investigations 
upon  the  expiration  of  the  period  for 
filing  entries  of  appearance. 

Limited  Disclosure  of  Business 
Proprietary  Information  (BPI)  Under  an 
Administrative  Protective  Order  (APO) 
and  BPI  Service  List 

Pursuant  to  §  207.7(a)  of  the 
Commission's  rules,  the  Secretary  will 
make  BPI  gathered  in  these  preliminary 
investigations  available  to  authorized 
applicants  under  the  APO  issued  in  the 
investigations,  provided  that  the 
application  is  made  not  later  than  seven 
(7)  days  after  the  publication  of  this 
notice  in  the  Federal  Register.  A 
separate  service  list  will  be  maintained 
by  the  Secretary  for  those  parties 
authorized  to  receive  BPI  under  the 
APO. 

Conference 

The  Commission's  Director  of 
Operations  has  scheduled  a  conference 
in  connection  with  these  investigations 
for  9:30  a.m.  on  September  16, 1993,  at 
the  U.S.  International  Trade 
Commission  Building,  500  E  Street  SW., 
Washington,  IXl  Parties  wishing  to 
participate  in  the  conference  should 
contact  Mary  Messer  (202-205-3193) 
not  later  than  September  14, 1993  to 
arrange  for  their  appearance.  Parties  in 
support  of  the  imposition  of 
countervailing  and/or  antidumping 
duties  in  these  investigations  and 
parties  in  opposition  to  the  imposition 
of  such  duties  will  each  be  collectively 
allocated  one  hour  within  which  to 
make  an  oral  presentation  at  the 
conference.  A  nonparty  who  has 
testimony  that  may  aid  the 
Commission's  deliberations  may  request 
permission  to  present  a  short  statement 
at  the  conference. 


Written  Submissions 

As  provided  in  §§  201.8  and  207.15  of 
the  Commission's  rules,  any  person  may 
submit  to  the  Commission  on  or  before 
September  21, 1993,  a  written  brief 
containing  information  and  arguments 
pertinent  to  the  subject  matter  of  the 
investigations.  Parties  may  file  written 
testimony  in  connection  with  their 
presentation  at  the  conference  no  later 
than  three  (3)  days  before  the 
conference.  If  briefs  or  written 
testimony  contain  BPI,  they  must 
conform  with  the  requirements  of 
§§  201.6.  207.3,  and  207.7  of  the 
Commission's  rules. 

In  accordance  with  §§  201.16(c)  and 
207.3  of  the  rules,  each  document  filed 
by  a  party  to  these  investigations  must 
be  served  on  all  other  parties  to  the 
investigations  (as  identified  by  either 
the  public  or  BPI  service  list),  and  a 
certificate  of  service  must  be  timely 
filed.  The  Secretary  will  rot  accept  a 
document  for  filing  without  a  certificate 
of  service. 

Autbority:  These  invest iga' ions  are  being 
conducted  under  authoriU'  o "  the  Tariff  Act 
of  1930.  title  VII.  This  notice  is  published 
pursuant  to  section  207.12  of  the 
Commission's  rules. 

Issued:  August  27. 1993. 

By  order  of  the  Commission. 
Donna  R.  Koehnke, 
Secretary. 
[FR  Doc.  93-21352  Hied  9-1-93:  8:45  am) 

BiUlNQ  CODE  7020-02-P 


pnvestigation  No.  337-TA-:48 

Certain  In-Line  Roller  Skates  With 
Ventilated  Boots  and  In^Jne  Roller 
Skates  With  Axle  Apertu^  Plugs  and 
Component  Parts  Thereof 

AGENCY:  U.S.  International  Trade 

Commission. 

ACTION:  Notice. 

In  the  matter  of  Notice  of  Commission 
determination  not  to  review  an  initial 
determination  granting  a  \o'vd  motion  to 
terminate  the  investigation  es  to  one 
respondent  on  the  t)^is  of  a  consent  order 
agreement. 

SliMMARY:  Notice  is  hereby  given  that 
the  U.S.  International  Trf  de 
Commission  has  determined  not  to 
review  the  presiding  adn  inistrative  law 
judge's  (ALJ)  initial  determination  (ID) 
in  the  above-captioned  investigation 
granting  a  joint  motion  to  terminate  the 
investigation  with  respect  to  respondent 
Innovative  Sport  Systems,  Inc. 
(Innovative)  on  the  basis  of  a  consent 
order  agreement. 

ADDRESSES:  Copies  of  the  ID  and  all 
other  nonconfidential  documents  filed 


in  connection  with  this  investigation  are 
available  for  public  inspection  during 
official  business  hours  (8:45  a.m.  to  5:15 
p.m.)  in  the  Office  of  the  Secretary.  U^. 
International  Trade  Commission,  500  E 
Street.  SW.,  Washington.  DC  20436. 
telephone  202-205-2000. 

FOR  FURTHER  INFORMATION  CONTACT; 
Anjali  K.  Singh,  Esq.,  Office  of  the 
General  Counsel,  U.S.  International 
Trade  Commission.  500  E  Street,  SW.. 
Washington,  DC  20436,  telephone  202- 
205-3117.  Hearing-impaired  individuals 
are  advised  that  information  about  this 
matter  can  be  obtained  by  contacting  the 
Commission's  TDD  terminal.  202-205- 
1810. 

SUPPLEMENTARY  INFORMATION:  On 
February  18. 1993,  Rollerblade.  Inc. 
filed  a  complaint  with  the  Commission 
alleging  unfair  acts  in  violation  of 
section  337  of  the  Tariff  Act  of  1930  (19 
U.S.C.  1337).  The  unfair  acts  alleged  in 
the  complaint  are  the  unauthorized 
importation  into  the  United  States,  the 
sale  for  importation,  and  the  sale  within 
the  United  States  after  importation  of 
certain  in-line  roller  skates  with 
ventilated  boots,  and  in-line  roller 
skates  with  axle  aperture  plugs  and 
component  parts  thereof,  that  allegedly 
infringe  claims  1,  2.  3, 4,  5,  6,  7  or  8  of 
U.S.  Letters  Patent  5.171.033,  and/ or 
claim  5  of  U.S.  Letters  Patent  5.048.848. 
On  March  18, 1993,  the  Commission 
voted  to  institute  an  investigation  of  the 
complaint  and  published  notice  of  its 
investigation  in  the  Federal  Register  (58 
FR  16204  (March  25. 1993)). 

On  July  16. 1993.  complainant 
Rollei^Lade.  Inc.  and  re^ondent 
Innovative  jointly  moved  for  the 
tennination  of  the  investigation  with 
respect  to  Innovative  on  the  basis  of  a 
consent  order  agreement  (Motion  No. 
348-23).  On  July  23. 1993,  the 
Commission  investigative  attorney  filed 
a  response  in  support  of  tiie  motion.  On 
July  27. 1993,  the  ALJ  issued  an  ID 
(Order  No.  19)  granting  Motion  No.  348- 
23  and  terminating  the  investigation 
with  respect  to  Innovative.  No  petitions 
for  review,  or  agency  or  public 
comments  were  received. 

This  action  is  taken  pursuant  to 
section  337  of  the  Tariff  Act  of  1930.  as 
amended  (19  U.S.C  1337),  and 
Commission  interim  rule  210.53(h)  (19 
CFR  210.53(h)). 

Issued:  August  27. 1993. 

By  order  of  the  Commission. 
Donna  R.  Koehnke. 
Secretary. 
|FR  Doc  93-21348  Filed  9-1-93;  8:45  am) 
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INTERSTATE  COMMERCE 
COMMISSION 

[f  lnanc«  Docket  No.  32327] 

Dennis  Washington  and  Washington 
Corporations— Reacquisition  and 
Control  Exemption — Westran,  Inc.; 
Notice 

AGENCY:  Interstate  Commerce 
Commission. 

ACTION:  Notice  of  exemption. 

SUMMARY:  Under  49  U.S.C.  10505.  the 
Commission  exempts  from  the  prior 
approval  requirements  of  49  U.S.C. 
11343-44  Dennis  Washington's  and 
Washington  Corporations'  (WCorpII) 
reacquisition  of  a  controlling  interest  in 
Westran.  Inc.  (WT).  from  a  voting  trust. 
Upon  completion  of  the  transaction.  Mr. 
Washington  would  be  in  control  of  two 
carriers,  WT  and  Montana  Rail  Link, 
Inc.  (MRL).  The  Commission  exempted 
the  common  control  of  WT  and  MRL,  by 
WCorpII's  predecessor,  also  named 
Washington  Corporations,  in  Finance 
Docket  No.  31412,  Washington 
Corporations— Control  Exemption — 
Western  Transport  Crane  and  Rigging, 
Inc.  and  Montana  Rail  Link,  Inc.  (not 
printed),  served  August  24, 1989.  The 
exemption  is  subject  to  standard 
employee  protective  conditions. 

DATES:  This  exemption  will  be  effective 
on  October  1, 1993.  Petitions  to  stay 
must  be  filed  by  September  13, 1993. 
and  petitions  to  reopen  must  be  filed  by 
September  21. 1993. 

ADDRESSES:  Send  pleadings  referring  to 
Finance  Docket  No.  32327  to  (1)  Office 
of  the  Secretary,  Case  Control  Branch, 
Interstate  Commerce  Commission, 
Washington,  DC  20423,  and  (2)  Adam 
M.  Mycyk,  Weiner,  Brodsky.  Sidman  & 
Kidder,  F.C.,  Suite  800. 1350  New  York 
Avenue.  NW..  Washington,  DC  20005- 
4797. 

FOR  FURTHER  INFORMATION  CONTACT: 
Ber>l  Gordon  (202)  927-5610.  [TDD  for 
hearing  impaired:  (202)  927-5721.) 

SUPPt-EMENTARY  INFORMATION: 
Additional  information  is  contained  in 
the  Commission's  decision.  To  purchase 
a  copy  of  the  full  decision,  write  to,  call, 
or  pick  up  in  person  from:  Dynamic 
Concepts,  Inc..  room  2229,  Interstate 
Commerce  Commission  Building. 
Washington.  DC  20423.  Telephone: 
(202)  289-4357/4359.  [Assistance  for 
the  hearing  impaired  is  available 
through  TDD  service  (202)  927-5721]. 

Decided:  August  25. 1993. 


By  the  Commission.  Chairman  McDonald, 
Vice  Chairman  Simmons,  Commissioners 
Phillips.  Philbin.  and  Walden. 

Sidney  L.  Strickland,  Jr., 

Secretary. 

|FR  Doc.  93-21543  Filed  8-31-93;  10:36  ami 

BILUNG  COOC  703S-01-P 


DEPARTMENT  OF  JUSTICE 

Lodging  of  Consent  Order  Pursuant  to 
the  Comprehensive  Environmental 
Response.  Compensation  and  Liability 
Act 

In  accordance  with  42  U.S.C.  9622(i) 
and  with  Departmental  policy,  28  CFR 
50.7,  and  42  U.S.C.  9622(D)(2),  notice  is 
hereby  given  that  a  proposed  consent 
order  in  United  States  v.  Accra  Pac, 
Inc.,  and  Kenneth  R.  Everett  and  Diana 
Lee  Power,  in  their  capacity  as  personal 
co-representatives  of  the  Estate  of 
Warner  Baker,  Civil  Action  No.  H89- 
0113.  has  been  lodged  with  the  United 
States  District  Court  for  the  Northern 
District  of  Indiana  on  August  23,  1993. 

The  Consent  Decree  resolves  the 
claims  against  defendants  under  the 
Comprehensive  Environmental 
Response,  Compensation  and  Liability 
Act.  42  U.S.C.  9601  et  seq.  The 
proposed  consent  order  provides  for 
remedial  action  by  defendants  of 
contaminated  soil  and  groundwater  at 
the  Accra  Pac  site,  2600  Industrial 
Parkway,  Elkhart,  Indiana,  the  payment 
of  defendants  of  $250,000  for  past 
response  costs  of  the  United  States,  and 
the  payment  by  the  Baker  Estate  of  a 
$50,000  f)enalty  for  failure  to  comply 
with  an  Administrative  Order  of  the 
U.S.  Environmental  Protection  Agency. 

The  Department  of  Justice  will  receive 
for  a  period  of  thirty  (30)  days  from  the 
date  of  this  publication  comments 
relating  to  the  proposed  consent  order. 
Comments  should  be  addressed  to  the 
Assistant  Attorney  General  of  the 
Environment  and  Natural  Resources 
Division,  Department  of  Justice, 
Washington,  DC  20530,  and  should  refer 
to  United  States  v.  Accra  Pac,  Inc.,  et 
al.  D.J.  Ref.  90-11-3-412. 

"The  proposed  consent  decree  may  be 
examined  at  the  office  of  the  United 
States  Attorney  for  the  Northern  District 
of  Indiana,  204  S.  Main  Street,  South 
Bend,  Indiana  46601,  at  the  Office  of 
Regional  Counsel,  United  States 
Environmental  Protection  Agency, 
Region  V,  111  West  Jackson  Street, 
Chicago,  Illinois  60604,  and  at  the 
Consent  Decree  Library,  1120  G  Street, 
NW.,  4th  Floor,  Washington.  DC  20005, 
(202)  624-0892.  A  copy  of  the  proposed 
consent  decree  may  be  obtained  in 
person  or  by  mail  from  the  Consent 


Decree  Library,  1120  G  Street,  NW.,  4th 
Floor,  Washington,  DC  20005.  In 
requesting  a  copy,  please  enclose  a 
check  in  the  amount  of  $21.75  (25  cents 
per  page  reproduction  costs)  payable  to 
the  Consent  Decree  Library. 
Myles  E.  Flint, 

Acting  Assistant  Attorney  General, 
Environment  and  Natural  Resources  Division. 
IFR  Doc.  93-21324  Filed  9-1-93;  8:45  ami 

BILUNO  C006  4410-01-M 


Antitrust  Division 

Notice  Pursuant  to  tt>e  National 
Cooperative  Research  and  Production 
Act  of  1993;  Open  Software 
Foundation,  Inc. 

Notice  is  hereby  given  that,  on  August 
2. 1993.  pursuant  to  section  6(a)  of  the 
National  Cooperative  Research  and 
Production  Act  of  1993. 15  U.S.C.  4301 
et  seq.  ("the  Act").  Open  Software 
Foundation.  Inc.  ('OSF")  filed  written 
notifications  simultaneously  with  the 
Attorney  General  and  the  Federal  Trade 
Commission  disclosing  changes  in  its 
membership.  The  additional 
notifications  were  filed  for  the  purpose 
of  extending  the  Act's  provisions 
limiting  the  recovery  of  antitrust 
plaintiffs  to  actual  damages  under 
specified  circumstances.  Specifically, 
the  identities  of  the  new,  non-voting 
members  of  OSF  are  as  follows: 
Universitat  Konstanz,  Konstanz, 
GERMANY;  Johns  Hopkins  University. 
Laurel,  MD;  ESIGETEL.  Avon,  FRANCE; 
Pennsylvania  State  University, 
University  Park,  PA;  The  University  of 
Western  Ontario,  London,  Ontario, 
CANADA;  Ford  Motor  Company.  Allen 
Park.  MI;  Enabling  Technologies  Group. 
Inc.,  Atlanta.  GA;  University  of  Florida. 
Gainesville,  FL;  University  of 
Wisconsin,  Madison,  Madison,  WI; 
Mirrors  International,  Inc.,  Taipei, 
TAIWAN;  SingaLab  Pte.  Ltd.,  Chadwick, 
SINGAPORE;  Purdue  University.  West 
Lafayette.  IN;  Phillips  Petroleum 
Company,  Bartlesville,  OK;  Open 
Environment  Corporation,  Cambridge, 
MA;  Konkuk  University,  Seoul,  KOREA; 
Technion,  Haifa,  ISRAEL;  Loral 
Corporation,  San  Jose,  CA;  NetLabs, 
Inc..  Los  Altos.  CA;  and  the  University 
of  California.  San  Diego,  La  Jolla,  CA. 

No  other  changes  have  been  made  in 
either  the  membership  or  planned 
activity  of  the  group  research  project. 
Membership  in  this  group  research 
project  remains  open,  and  OSF  intends 
to  file  additional  written  notifications 
disclosing  all  changes  in  membership. 

On  August  8,  1988,  OSF  and  the  Open 
Software  Foundation  Institute,  Inc.  (the 
"Institute")  filed  its  original  notification 
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pursuant  to  section  6(a)  of  the  Act.  The 
Department  of  Justice  published  a  notice 
in  the  Federal  Register  pursuant  to 
section  6(b}  of  the  Act  on  September  7, 
1988,  (53  FR  34594). 

The  last  notification  was  filed  with 
the  Department  on  May  3. 1993.  A 
notice  was  published  in  the  Federal 
Register  pursuant  to  section  6(b)  of  the 
Act  on  May  27.  1993  (58  FR  30815). 
Joseph  H.  Widmar, 

Director  of  Operations,  Antitrust'Division. 
|FR  Doc.  93-21325  Filed  »-l-93.  8:45  am] 

BtLLMO  COW  4410-01-M 


Bureau  of  Justice  Assistance 

FY  1993  Discretionary  Program 
Application  Kit— Police  Hiring 
Supplement  Program 

AGENCY:  Office  of  Justice  Programs, 
Bureau  of  Justice  Assistance, 
Department  of  Justice. 
ACTION:  Public  announcement  of  the 
availability  of  the  Application  Kit  for 
Fiscal  Year  1993  Discretionary  Grants 
Program — Police  Hiring  Supplement 
Program.  Awards  will  be  made  by  the 
Bureau  of  Justice  Assistance  pursuant  to 
the  Anti-Drug  Abuse  Act  of  1988. 

SUMMARY:  The  Bureau  of  Justice 
Assistance  (BJA)  is  publishing  this 
Notice  to  inform  interested  parties  of  the 
availability  of  the  FY  1993  Discretionary 
Grant  Program  Application  Kit  for  the 
Police  Hiring  Supplement  Program.  The 
following  is  a  reprint  of  the  sections  of 
the  Application  Kit  which  describe  the 
program  and  application  requirements. 
A  description  of  administrative 
requirements  and  copies  of  the 
application  forms  have  not  been 
reprinted  in  this  notice,  but  are 
contained  in_the  Application  Kit. 

Overview 

The  Department  of  Justice,  Office  of 
Justice  Programs,  Bureau  of  Justice 
Assistance  (BJA),  announces  a  new 
competitive  grant  program,  the  program 
requirements,  and  administrative 
guidance  for  jurisdictions  eligible  to 
apply  for  grants  under  this  program.  The 
Police  Hiring  Supplement  Program  is 
hereinafter  referred  to  as  the  Program. 

The  Program  will  make  direct  grants 
to  law  enforcement  jurisdictions  to  hire 
and/or  rehire  additional  sworn  law 
enforcement  officers  as  part  of  an 
overall  plan  or  strategy  to  address  crime 
and  related  problems  through 
community  policing.  An  applicant's 
plan  should  reflect  its  community's 
unique  needs  and  be  responsive  to  local 
circumstances.  In  general,  community 
policing  is  designed  to  forge  effective 


crime-fighting  partnerships  between  law 
enforcement  and  the  con-munity.  These 
partnerships,  using  a  problem-oriented 
approach,  can  result  in  innovative  and 
tailored  strategies  for  preventing  and 
controlling  crime.  As  part  of  their 
community  policing  efforts, 
communities  have  used  various 
strategies  to  address  crime  problems, 
including  multi-disciplinary  crime 
prevention  teams,  public  education 
programs,  neighborhood  resource 
centers,  and  foot  patrols. 

A  total  of  S15G  million  is  available  for 
these  grants,  beginning  n  Fiscal  Year 
1993.  Fifty  percent  of  the  funds  ($75 
million)  will  be  awarded  to  applicants 
serving  jurisdictions  wi'h  populations 
of  150,000  and  above.  Fifty  percent  of 
the  funds  ($75  million)  will  be  awarded 
to  applicants  serving  junsdictions  with 
populations  of  less  thar  150,000.  These 
funds  may  be  used  to  help  pay  salaries 
and  fringe  benefits  of  newly  sworn 
officers,  excluding  overtime,  for  a  3-year 
period.  Funding  will  commence  at  the 
time,  and  not  until,  a  h'red  or  rehired 
officer  is  sworn  in.  The  deployment  of 
new  hires  and  the  selection  of  the 
officers  to  implement  the  individual 
projects  funded  under  this  Program  will 
be  at  the  discretion  of  the  local 
jurisdiction. 

Program  Goals  ind  Objectives 

The  goals  of  the  Program  are  to: 

•  Increase  the  numbsr  of  sworn  law 
enforcement  officers  serving  areas 
where  they  are  needed  most. 

•  Improve  the  long-t3rm  ability  of  law 
enforcement  agencies  to  engage  in 
community  policing  by  deploying 
additional  sworn  law  enforcement 
officers. 

•  Improve  public  sa'ety  through 
innovative  crinre  prevention,  including 
community  policing. 

The  objectives  are  to: 

•  Hire  additional  law  enforcement 
officers  to  increase  sworn  officer 
deployment  and  expard  community 
policing  designed  to  prevent  crime, 
promote  problem  solving,  and  enhance 
public  safety- 

•  Rehire  law  enforcement  officers 
who  have  been  laid  off  (as  a  result  of 
State  and  local  budget  reductions)  to 
increase  sworn  officer  deployment  and 
expand  community  policing. 

Eligibility  Requirements 

Applications  are  invited  from  all  law 
enforcement  agencies,  or  consortia  of 
law  enforcement  agencies,  that  can 
demonstrate  a  significant  need  for 
additional  swom  law  enforcement 
officers  and  are  committed  to  using 
community  policing  to  address  crime 
and  related  problems  in  their 


jurisdictions.  Eligible  applicants  under 
this  program  are  law  enforcement 
agencies  that  recruit  and  hire  law 
enforcement  officers  who  serve  local 
communities.  State  law  enforcement 
agencies  may  apply  if  they  have  law 
enforcement  jurisdiction  and  provide 
local  law  enforcement  services  to 
communities  within  their  State. 

Application  Requirements 

The  application  must  be  developed  in 
consultation  with  community  groups 
and  appropriate  public  and  private 
agencies  and  must:  A.  Demonstrate  the 
jurisdiction's  public  safety  need  for 
additional  sworn  law  enforcement 
officers;  B.  include  a  strategy  for 
community  policing  in  the  jurisdiction: 
C.  include  an  implementation  plan  that 
specifies  how  the  funds  awarded  under 
this  project  will  help  deploy  additional 
sworn  police  for  community  policing 
activities:  D.  describe  a  plan  to  continue 
the  project  and  retain  the  positions  at 
the  end  of  the  grant  period;  E.  discuss 
the  availability  and  use  of  non-project 
funds  and  resources  from  other 
organizations;  and  F.  provide  a  detailed 
budget  proposal  to  support  the  grant 
request. 

A.  Public  Safety  Need:  (40  Percent  of  the 
Selection  Criteria) 

Provide  a  narrative  that  describes  the 
community's  need  for  additional  sworn 
law  enforcement  officers,  as  well  as  the 
reason(s)  local  funding  is  not  available 
to  meet  these  needs.  The  narrative 
should  describe  the  jurisdiction's 
overall  crime  situation  and  highlight 
positive  steps  already  taken  to  improve 
law  enforcement  effectiveness.  These 
highlights  might  include,  for  example, 
any  efforts  already  made  to  reduce  the 
number  of  sworn  officers  in 
administrative  positions.  It  is  important 
to  make  the  strongest  case  possible. 
Include  any  special  conditions  or  factors 
that  help  to  document  your  needs,  such 
as  relevant  demographic  trends  and/or 
significant  unemployment  problems 
resulting  from  plant  or  military  base 
closings,  natural  disasters,  etc. 

In  addition  to  the  narrative,  provide 
information  on  the  following  factors,  to 
the  extent  that  it  is  available: 

1.  The  population  for  the  jurisdiction 
according  to  the  1990  U.S.  Census. 

2.  The  unemployment  rate  for  the 
jurisdiction  for  each  of  the  last  5  years. 

3.  The  ratio  of  population  to  sworn 
officers,  expressed  as  number  of 
residents  per  sworn  officer. 

4.  The  number  and  types  of  citizen 
calls  for  service  (i.e.,  emergency,  non- 
emergency, violent  offense,  property 
offense,  etc.)  handled  by  patrol  officers 
for  each  of  the  last  5  years. 
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5.  Tb«  iurisdklioa's  Ihufonn  Crun« 
Report  (IJCR)  rates  (or  their  equivalent) 
for  all  Par*  I  a%nses  for  each  of  the  last 
5  yean, 

6.  The  actual  Dumber  of  full-time  and 
part-time  civilians  and  sworn  law 
enforcement  officers  employed  during 
each  of  the  last  5  years. 

7.  The  number  of  officers  deployed, 
by  function  (administrative,  patrol,  and 
investigative),  during  each  of  the  last  5 
years. 

8.  The  actual  number  of  sworn 
officers  laid  off  and/or  fiirloughed 
during  each  of  the  last  5  years. 

9.  The  actual  operational 
expenditures  for  police  services  and 
total  expenditures  by  the  jurisdiction  for 
each  of  the  past  5  years. 

10.  The  expenditures  for  police 
overtime  and/'or  the  amount  of 
rx}mpensatory  time  granted  io  lieu  of 
overtime  spending  for  each  of  the  past 
5  years;  provide  an  explanation  for 
overtime  expeDditures. 

B.  Strategy:  (30  Percent  of  the  Selection 
Criteria) 

Develop  a  3-year  strategy  that 
specifies  how  additional  sworn  law 
enforcement  officers  would  lead  to 
increased  community  policing  targeted 
against  crime  and  related  problems  in 
the  iurisdiction. 

The  strategy  narrative  should 
describe: 

1.  Any  community  policing  activities 
currently  used  by  the  applicant, 
emphasizing  those  efforts  that  prontote 
law  enforcement  partnerships  with 
citizens  and  oon-law  enforcement 
organizations. 

2.  How  the  applicant  wit)  involve 
community  leaders  and  residents  in 
planning,  impviemeiUing.  and 
coordinating  this  project  with  non-law 
enforcement  organizations. 

3.  How  '    i  applicant  will  coordinate 
this  prcjetl  wjth  other  criminal  justice 
system  corojponents,  including  an 
assessment  of  the  effects  of  additional 
police  on  these  agencies. 

4.  The  spedHc  geo^^phic  area^s)  to 
be  served  by  this  project  and  the  crime 
and  related  problems  that  community 
policing  would  address  effectively. 

5.  The  specifir  strategies  arKi 
innovations  that  the  applicant  will 
employ  to  respond  to  identified 
problems. 

6.  How  the  apphcant  will  select  the 
officers  who  will  be  assigned  to 
community  policing.  (These  oHicers  do 
not  need  to  be  the  ofKcers  actually  hired 
with  these  project  funds.) 

7.  How  the  applicant  will  assess  how 
well  the  project  was  implemented  and 
the  extent  to  which  the  strategy  has 


achieved  the  Program's  goals  and 
objectives. 

C.  Implementation  Plan:  (10  Percent  of 
the  Selection  Criteria) 

Provide  a  plan  for  implementing  the 
strategy  described  in  B.  above.  Provide 
a  detailed  schedule  that  iiKtudes 
milestones  for  significant  tasks.  The 
schedule  and  milestooes  must  include 
the  expected  dates  when  newly  hired/ 
rehired  officers  will  be  sworn  and 
deployed.  Also  provide  the  dates  when 
officers  will  be  assigned  to  project- 
related  community  policing  activities. 

D.  Continuation  and  Retention  Plan:  (JO 
Percent  of  the  Selection  Criteria) 

Describe  how  the  applicant  intends  to 
continue  this  project  and  retain  the 
posititms  created  with  the  project  furuis 
following  the  conclusion  of  the  grant 
period.  It  possible,  include  an 
endorsement  of  the  jurisdiction's 
continuation  and  retention  plan  by  local 
budget  authorities. 

E.  Additional  Resource  Coafimitments: 
(10  Percent  of  the  Seleetion  Criteria) 

Applicants  are  encouraged  to  apply 
other  resources.  Federal.  State,  local,  or 
private,  in  support  of  this  project. 
Describe  the  sources  and  the  amounts  of 
non-project  funding  or  resources  that 
will  be  available  from  all  sources. 
Describe  how  those  resources  will  be 
used.  If  no  other  funds  or  resources  are 
available,  please  explain. 

F.  Budget  Proposal 

The  application  must  contain  a 
budget  and  budget  narrative  that 
specifically  identifies  salary  and  fringe 
benefits  costs.  Salary  and  fringe  berjefits 
costs  are  the  only  allowable  costs. 
Standard  fringe  benefits  paid  by  the 
jurisdiction  should  be  supported  by  a 
list  of  itemized  cx>sts  explaining  what  is 
included  in  the  benefits  package. 
Expenditure  of  project  funds  for 
overtime  is  expressly  forbidden.  The 
budget  breakdown  must  show  the 
number  of  officers  to  be  hired,  the  salary 
and  fringe  benefits  per  officer,  and  the 
total  salary  and  fringe  benefits  costs. 
Estimate  scheduled  salary  increases,  if 
any,  over  the  life  of  the  grant. 

Program  Evaluation 

In  addition  to  the  assessment 

referenced  in  Application 
Requirements,  section  B,  number  7.  a 
national-level  evaluation  of  this 
Program  may  be  conducted  in  the 
future.  The  evaluation  would  use  some 
combination  of  process  and  impact 
measures  that  may  include,  but  would 
not  be  limited  to.  crime  and 
victimization  indices,  quality-of-life 


measures,  community  perceptions, 
indications  of  changes  in  management 
philosophy,  and  individual  police 
perceptions  of  their  own  work. 
Evaluators  may  visit  sites  to  cotlect  data 
for  the  evaluation.  All  selected 
applicants  nrast  be  willing  to  participate 
in  such  national  evaluation. 

Selectian  Criteria 

Applications  will  be  evaluated  based 
on  the  extent  to  which  they  meet  the 
following  weighted  criteria: 
Public  Safety  Need — 40  percent 
Soundness  of  Strategy — 30  percent 
Clarity  and  Appropriateness  of 

Implementation  Plan — 10  percent 
Continuation  and  Retention  Plan — 10 

percent 
Additional  Resource  Coamitments — 10 

percent 

The  Department  of  Justice  will  award 
grants  to  those  applicants  that  best  meet 
all  these  criteria.  Consideration  nray 
also  be  given  to  equitable  distributicHi  of 
grants  based  on  geographic  or  other 
factors. 

Federal  Share 

For  each  officer  funded  under  this 
program,  the  Federal  share  may  not 
exceed  the  greater  of  (1)  75  percent  of 
the  total  salary  and  benefits  over  the  tife 
of  the  grant,  up  to  a  maximum  of 
$75,000;  or  (2)  50  percent  of  the  total 
salary  and  benefits  over  the  life  of  the 
grant.  The  authorized  Federal  share  per 
officer  may  be  increased  upon 
submission  of  sufficient  evidence  of 
extraordmary  economic  hardship, 
resulting  from  siu:h  factors  as  ecoirainic 
dislocation,  a  niUural  disaster,  or  other 
severe  mitigating  circumstances.  An 
increase  in  the  Federal  share  will  be 
granted  only  in  the  most  extreme 
circumstances.  If  the  applicant  agerM:y  is 
requesting  an  increase  in  Federal  share, 
include  the  narrative  and 
documentation  justifying  the  request  as 
an  appendix  to  the  application.  Iiulicate 
on  Standard  Form  424 — Budget 
hi  formation — in  Section  F.  Block  Z3, 
that  a  request  is  being  submitted. 
Grantees  may  specify  how  the  Federal 
share  is  disbursed  over  the  life  of  the 
grant. 

Distribution  of  Funds 

As  stated  in  the  Overview,  the  total 
amount  available  for  this  program  is 
S150  million,  which  will  be  allocated  as 
follows: 

1.  $75  million  will  be  allocated  (or 
grants  to  applicants  serving  jurisdictions 
with  populations  of  150,000  and  above. 

2.  $75  million  will  be  allocated  for 
grants  to  applicants  serving  iurisdictions 
with  populations  of  less  than  150,000. 


Application  Process 

All  applications  must  be  submitted  on 
8*/^  X  11  paper.  The  program  narrative 
portion  of  the  application  should  be  no 
more  than  30  pages  double-spaced  and 
should  be  printed  on  one  side  of  the 
paper  only.  All  applicants  must  also 
submit  an  Application  for  Federal 
Assistance  (Standard  Form  424),  a 
signed  original  and  two  copies.  To 
facilitate  review,  applicants  are 
encouraged  to  submit  one  additional 
copy  of  their  application.  A  copy  of  this 
form  is  provided  in  Appendix  B  of  this 
application  kit.  Video  presentations  will 
not  be  accepted.  Applications  submitted 
via  FAX  will  not  be  accepted. 

Executive  Order  12372  requires 
applicants  from  State  and  local  units  of 
government  or  other  organizations 
providing  services  within  a  State  to 
submit  a  copy  of  the  application  to  the 
State  Single  Point  of  Contact  (SPOC).  if 
one  exists,  and  if  the  Program  has  been 
selected  for  review  by  the  State.  A  list 
of  the  State  Single  Point  of  Contacts  is 
available  in  Appendix  A  of  this 
application  kit.  Applicants  must  contact 
their  State  SPOC  to  determine  if  the 
Program  has  been  selected  for  review  by 
the  State. 

In  addition  to  the  required  standard 
assurances  that  are  part  of  the  Standard 
Form  424,  each  application  must 
include  a  certification  that  Federal 
funds  made  available  under  the  grant 
will  not  be  used  to  supplant  State  or 
local  funds,  but  will  be  used  to  increase 
the  amount  of  State  or  local  funds  that 
would  be  available  for  law  enforcement 
purposes  in  the  absence  of  Federal 
funds. 

In  submitting  applications  which 
involve  a  consortium  of  more  than  one 
agency,  the  relationships  among  the 
parties  must  be  set  forth  in  the 
application.  In  the  event  of  a  consortium 
submission,  one  agency  must  be 
designated  as  the  payee  to  receive  and 
disburse  project  funds  and  to  be 
responsible  for  the  supervision  and 
coordination  of  the  activities  of  the 
consortium  members.  Each  co-applicant 
must  sign  the  Standard  Form-424. 

Application  Format 

The  following  format  and  guidance 
are  provided  to  assist  the  applicant  in 
writing  and  organizing  the  program 
narrative  section  of  the  application.  To 
assist  the  application  review,  the 
narrative  should  be  presented  in  the 
same  order  as  in  the  Application 
Requirements  above: 

Public  Safety  Need  Section 

This  descriptive  narrative  should 
respond  to  Section  A,  page  2. 


Information  relating  to  items  1-10 
should  be  displayed  in  a  list  format  in 
the  order  in  which  they  appear. 

Strategy  Section 

This  descriptive  narrative  should 
respond  to  Section  3,  page  2. 

Implementation  Picn  Section 

This  descriptive  narrative  should 
respond  to  Section  C,  page  3. 

Continuation  and  Petention  Plan 
Section 

This  descriptive  narrative  should 
respond  to  Section  D,  page  3. 

Additional  Resource  Commitments 
Section 

This  descriptive  narrative  should 
respond  to  Section  E,  page  3. 

Budget  \ 

Use  Standard  Form  424 — Budget 
Information — to  display  the  total  cost 
for  each  allowable  category  (i.e..  Salary 
and  Fringe  Benefits)  of  the  application. 
Refer  to  the  Federal  Share  section  if  an 
increase  in  the  Federal  share  is 
requested. 


Budget  Narrative 


I 


Include  an  itemization  of  proposed 
costs  for  personnel  salaries,  fringe 
benefits,  and  any  scheduled  salary 
increases.  This  descriptive  narrative 
should  respond  to  Section  F,  page  3. 
The  narrative  should  also  provide  detail 
on  Federal  and  non-Federal  shares. 

Standard  Form  424 

Most  items  on  the  cover  page  of  the 
Standard  Form  424  are  self-explanatory. 
For  purposes  of  this  application,  please 
include  the  following  information: 
Face  Sheet,  Block  7 
Type  of  Applicant:  If  the  applicant  is 
representing  a  consortium  of 
agencies,  specify  by  checking  Block 
N  and  entering  Consortium. 
Face  Sheet.  Block  10 
Catalogue  of  Federal  Domestic 
Assistance:  The  Number  for  this 
program  is  16.580. 
Title:  E>rug  Control  and  System 
Improvemeit  Discretionary  Grant 
Program 
Face  Sheet.  Blof:k  11 

Descriptive  Ttle  of  Applicant's 
Project:  List  the  following  information 
in  this  order: 
Police  Hiring  Supplement 
Population  of  jurisdiction  to  be 

served: 

Total  number  of  sworn  officers  to  be 

hired: 

Name  of  jurisdiction  to  be  served  (i.e., 

"County  of  or  "City  of): 


Section  F.  Block  23 
Indicate  if  the  Applicant  is  requesting 
an  increase  in  the  Federal  share. 

Award  Period 

Grants  will  be  awarded  to  help  pay  for 
salar\'  and  fringe  benefits  for  a  3-year 
period. 

Maximum  Award  Amount 

•  Eligible  applicants  serving  a 
jurisdiction  with  a  population  of  less 
than  150,000  may  apply  for  a  maximum 
of  $1  million  over  the  life  of  the  grant. 

•  Eligible  applicants  serving  a 
jurisdiction  with  a  population  between 
150.000  and  749,999  may  apply  for  a 
maximum  of  $2  million  over  the  life  of 
the  grant. 

•  Eligible  applicants  ser\'ing  a 
jurisdiction  with  a  population  between 
750.000  and  2.000.000  may  apply  for  a 
maximum  of  $3  million  over  the  life  of 
the  grant. 

•  Eligible  applicants  serving  a 
jurisdiction  with  a  population  in  excess 
of  2.000,000  may  apply  for  a  maximum 
of  $4  million  over  the  life  of  the  grant. 

No  waiver  of  the  maximum  award 
amounts  will  be  granted. 
DATES:  Applications  for  funding  under 
this  program  will  be  considered 
competitively  in  three  rounds. 
Applications  that  are  not  selected  in  the 
first  two  rounds  will  be  reconsidered 
during  the  subsequent  round{s).  It  is 
anticipated  that  awards  will  be  made  in 
November  and  December  1993. 

Round  1:  Applications  received  no 
later  than  October  14,  1993,  will  be 
considered  under  Round  1. 

Round  2:  Applications  received  no 
later  than  November  1,  1993,  will  be 
considered  under  Round  2. 

Round  3:  Applications  received  and/ 
or  postmarked  no  later  than  December  1, 
1993.  will  be  considered  under  Round 
3. 

ADDRESSES:  The  original  and  three 
copies  of  the  application  must  be 
submitted.  To  facilitate  review, 
applicants  are  encouraged  to  submit  one 
additional  copy  of  their  application. 
Copies  should  be  sent  to:  U.  S. 
Department  of  Justice.  Office  of  Justice 
Programs,  Control  Desk,  room  948,  633 
Indiana  Avenue  NW.,  Washington,  DC 
20531. 

FOR  FURTHER  INFORMATION  CONTACT:  A 
special  technical  assistance  line  has 
been  established  at  the  Bureau  of  Justice 
Assistance  to  respond  to  requests  for 
information  and/or  an  Application  Kit. 
Copies  of  the  Application  Kit  were 
mailed  on  August  30, 1993,  to  all 
Members  of  Congress,  police 
departments,  sheriffs  offices,  mayor's 
offices,  offices  of  the  county  executive. 
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State  and  local  criminal  justice 
planners.  Indian  tribes  with  law 
enforcement  authority,  and  U.S. 
Attorneys'  Offices.  The  technical 
assistance  line  can  be  reached  by  caHing 
(202)  307-1430,  Monday  through 
Friday^  a.na.  to  5  p.m.,  eastern  time. 
SUPPt.EMENTARY  INFORMATION:  The 
following  supplementary  information  is 
provided: 

Authority 

This  action  is  autbohzed  under 
section  6091  of  the  Anti-Drug  Abuse  Act 
of  1988,  Public  Law  100-690, 102  Stat. 
4181.  4328, 42  U.S.C  3742(2). 

Backgrouad 

On  July  ?  1993,  the  Bureau  of  Justice 
Assi.stance  received  a  supplemental 
appropriation  to  the  Edward  Byrne 
Memorial  State  and  Local  Law 
Enforcement  Assistance  Administration 
Discretionary  Grants  Program  in  the 
amount  of  $150  million  to  implement 
the  Police  Hiring  Supplement  Program. 
Curtis  H.  Straub, 

Actutg  Director,  Bureou  of  justice  Asststonce. 
|FR  Doc  91-21183  Fkted  9-1-93;  8:45  am) 
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Drug  Enforcement  Administration 

hnportation  of  Controlled  Sut>stances; 
Application 

Pursuant  to  section  1006  of  the 
Controlled  Substances  Import  and 
Export  Act  (21  U.S.C  958(i)).  the 
Attorney  General  shell,  prior  to  issuing 
a  rHgistrati'~ '  under  this  Section  to  a 
balk  manui.M:turer  of  a  controlled 
substance  in  Schedule  I  or  D  and  prior 
to  issuing  a  regulation  under  section 
1002(a)  authorizing  ttte  importation  of 
such  a  substance,  provide 
manufat'urers  holding  registrations  for 
the  bulk  manufacture  of  the  substance 
an  opportunity  for  a  hearing. 

Therefore,  in  accordance  with 
§  1311.42  of  title  21,  Code  of  Federal 
Regulations  (CFR),  notice  is  hereby 
given  that  on  July  27. 1993,  Bridgeway 
Trading  Corporation,  7401  Metro  Blvd., 
suite  480,  Minneapohs,  Minnesota 
55439,  made  application  to  the  Drug 
Enforcement  Administration  to  be 
registered  as  an  importer  of  Marihuana 
(7360)  a  basic  class  of  controlled 
substance  in  Schedule  I. 

This  application  is  exclusively  for  the 
importation  of  marihuana  seed  which 
will  be  renfl  ^red  non- viable  and  used  as 
bird  seed. 

Any  manufacturer  holding,  or 
applying  for,  registration  as  a  bulk 
manufacturer  of  this  basic  class  of 
controlled  substance  may  file  written 


comments  on  or  obiections  to  the 
appUcation  described  above  and  may,  at 
the  same  time,  file  a  written  request  for 
a  hearing  on  such  application  in 
accordance  with  21  CFR  1301.54  in 
such  form  as  prescribed  by  Zl  CFR 
1316.47. 

Any  such  comments,  objections,  or 
requests  for  a  hearing  may  be  addressed 
to  the  EHrector,  Office  of  Diversion 
Control.  Drug  Enforcement 
Administration,  United  States 
Def>artment  of  Justice,  Washington,  DC 
20537,  Attention:  DEA  Federal  Register 
Representative  (CCR),  and  must  be  filed 
no  later  than  Oclober  1,  1993. 

This  procedure  is  to  be  conducted 
simultaneously  with  and  independent 
of  the  procedures  de.scribed  in  21  CFR 
1311.42  (b),  (c),  (d).  (e),  and  (f).  As  noted 
in  a  previous  notice  at  40  PR  43745—46 
(September  23, 1975).  all  applicants  for 
registration  to  import  a  basic  class  of 
any  controlled  substance  in  Schedule  I 
or  U  are  and  will  continue  to  be  required 
to  demonstrate  to  the  Director,  Office  of 
Diversion  Control,  Drug  Enforcement 
Administration  that  the  requirements 
for  such  registration  pursuant  to  21 
U.S.C.  958(a),  21  U.S.C.  823(a),  and  21 
CFR  1311.42  (a),  (b).  (c),  (d),  (e),  and  (f) 
are  satisfied. 

Dated:  August  26. 1993. 
Gene  R.  Haklip. 

Director.  Office  of  Diversion  Control,  Drug 
Enforcement  Adminhlrotion. 
|FR  Doc.  93-21330  Filed  9-1-93;  8  45  amj 
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Manufacturer  of  Controlled 
Sutistances;  Application 

Pursuant  to  §  1301. 43(a)  of  title  21  of 
the  Code  of  Federal  Regulations  (CFR), 
this  is  notice  that  on  August  10. 1993, 
Celgene  Corporation,  7  Fowuer  Horn 
Drive,  Warren,  New  Jersey  07059,  made 
application  to  the  Drug  Enforcement 
Administration  (DEA)  for  registration  as 
a  bulk  manufacturer  of  the  basic  classes 
of  controlled  substances  listed  below: 


Dnjg 

Schedule 

2,5-Dimethoxyamphetam(ne 
(7396). 

Amphetamine  (llOO) 

Methamphetamine  (1105) 

Pherylacelone  (8501) 

» 

It 
B 
II 

Celgene  Corporation  plans  to 
manufacture  small  quantities  of  the 
above  controlled  substances  r:tihzing 
bio-catalysis  to  develop  manufacture 
and  sell  high  value-added  compounds 
important  to  pharmaceutical  and 
agrochemical  industries. 


Any  other  such  applicant  and  any 
person  who  is  presently  registered  with' 
DEA  to  manufacture  such  substances 
may  file  comments  or  obiections  to  the 
issuance  of  the  above  application  and 
may  also  file  a  written  request  for  « 
hearing  thereon  in  accordance  with  21 
CFR  1301.54  and  in  the  form  prescriho^ 
by  21  CFR  1316.47. 

Any  such  conunents,  objections,  or 
requests  for  a  bearing  may  be  addressed 
to  the  Director,  Office  of  Divers''^" 
Control,  Drug  Enforcement 
Administration.  United  States 
Department  of  Justice,  Washington,  DC 
20537.  Attention:  DBA  Federal  Register 
Representative  (CCR),  and  must  be  filed 
no  later  than  October  1, 1993. 

Dated:  August  26, 1993. 
Gene  R.  Haislip, 

Director.  Office  of  Diversion  Coatrd,  Drag 
Enforcement  AdministTatioa. 
[FR  Dnc  93-21329  Piled  »-l-93: 8:4S  am) 

BKUNO  COM  44«-0»-H 


DEPARTMENT  OF  LABOR 

Pension  and  Welfare  Bef>efits 
Administration 

[Application  No.  D-7226,  et  al.] 

Proposed  Exemptk>ns;  Haziehurst  ft 
Associates,  Inc.,  Profit  Sharing  Plan 
and  Savings,  et  al. 

AGENCY:  Pension  and  Welfare  BeQefits 

Administration,  Labor. 

ACTION:  Notice  of  proposed  exemptions, 

SUtMMARY:  This  document  contains 
notices  of  pendency  before  the 
Department  of  Labor  (the  Department)  of 
proposed  exemptions  from  certain  of  the 
prohibited  trsn-saction  restriction  of  the 
Employee  Retirement  Income  Security 
Act  of  1974  [the  Act)  and/or  the  Internal 
Revenue,{:«fe  of  1986  (the  Code). 

Written  Comments  and  Hearing 
Requests 

All  interested  persons  are  invited  to 
submit  written  comments  or  request  for 
a  hearing  on  the  pending  exemptions, 
unless  otherwise  stated  in  the  Notice  of 
Proposed  Exemption,  within  45  days 
firom  the  date  of  publication  of  this 
Federal  Register  Notice.  Comments  and 
request  for  a  hearing  should  state:  (1) 
the  name,  address,  and  telephone 
number  of  the  person  making  the 
comment  or  request,  and  (2)  the  nature 
of  the  person's  interest  in  the  exemption 
and  the  manner  in  which  the  person 
would  be  adversely  affected  by  the 
exemption.  A  request  for  a  hearing  must 
also  state  the  issues  to  be  addressed  and 
include  a  general  description  of  the 
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evidence  to  be  presented  at  the  hearing. 
A  request  for  a  hearing  must  also  state 
the  issues  to  be  addressed  and  include 
a  general  description  of  the  evidence  to 
be  presented  at  the  hearing. 

ADDRESSES:  All  urritten  comments  and 
requests  for  a  hearing  (at  least  three 
copies)  should  be  sent  to  the  Pension 
and  Welfare  Benefits  Administration. 
Office  of  Exemption  Determinations," 
room  N-5649,  U.S.  Department  of 
Labor.  200  Constitution  Avenue,  NW., 
Washington,  DC  20210.  Attention: 
Application  No.  stated  in  each  Notice  of 
Proposed  Exemption.  The  applications 
for  exemptions  and  the  comments 
received  will  be  available  for  public 
inspection  in  the  Public  Documents 
Room  of  Pension  and  Welfare  Benefits 
Administration,  U.S.  Department  of 
Labor,  room  N-5507,  200  Constitution 
Avenue,  NW..  Washington,  DC  20210. 

Notice  to  Interested  Persons 

Notice  of  the  proposed  exemptions 
will  be  provided  to  all  interested 
persons  in  the  manner  agreed  upon  by 
the  applicant  and  the  Department 
within  15  days  of  the  date  of  publication 
in  the  Federal  Register.  Such  notice 
shall  include  a  copy  of  the  notice  of 
proposed  exemption  as  published  in  the 
Federal  Register  and  shall  inform 
interested  persons  of  their  right  to 
comment  and  to  request  a  hearing 
(where  appropriate). 

SUPPLEMENTARY  INFORMATJON:  The 
proposed  exemptions  were  requested  in 
applications  filed  pursuant  to  section 
408(a)  of  the  Act  and/or  section 
4975(c)(2)  of  the  Code,  and  in 
accordance  with  procedures  set  forth  in 
29  CFR  part  2570.  subpart  B  (55  FR 
32836,  32847,  August  10,  1990). 
Effective  December  31, 1978,  section 
102  of  Reorganization  Plan  No.  4  of 
1978  (43  FR  47713,  October  17,  1978) 
transferred  the  authority  of  the  Secretary 
of  the  Treasury  to  issue  exemptions  of 
the  type  requested  to  the  Secretary  of 
Labor.  Therefore,  these  notices  of 
proposed  exemption  are  issued  solely 
by  the  Department. 

The  applications  contain 
representations  with  regard  to  the 
proposed  exemptions  which  are 
summarized  below.  Interested  persons 
are  referred  to  the  applications  on  file 
with  the  Department  for  a  complete 
statement  of  the  facts  and 
representations. 

Hazlehurst  &  Associates,  Inc.  Profit  Sharing 
and  Savings  Plan  (the  Plan).  Located  in 
Bellevue,  Washington,  (Application  No.  D- 
7226) 


Proposed  Exemption  i 

The  Department  is  considering 
granting  an  exemption  under  the 
authority  of  section  408(a)  of  the  Act 
and  section  4975(c)(2)  of  the  Code  and 
in  accordance  with  the  procedures  set 
forth  in  ERISA  Procedure  75-1  (40  FR 
18471,  April  28, 1975).  If  the  exemption 
is  granted,  effective  July  31, 1987,  die 
restrictions  of  sections  406(a)  and  406(b) 
(1)  and  (2)  of  the  Act  and  the  sanctions 
resulting  from  the  application  of  section 
4975  of  the  Code,  by  reason  of  section 
4975(c)(1)  (A)  through  (E)  of  the  Code, 
shall  not  apply  to  two  past  loans  of 
money  from  the  individual  account  in 
the  Plan  of  David  M.  Gladstone 
(Gladstone),  a  party  in  interest  with 
respect  to  the  Plan,  to  Gladstone, 
provided  that,  as  of  July  31, 1987,  the 
following  conditions  have  been  met: 

1.  The  terms  of  the  loans  have  been 
at  least  as  favorable  as  the  Plan  could 
obtain  in  an  arm's-length  transaction 
with  an  unrelated  party; 

2.  The  two  loans  together  have  not 
exceeded  25  percent  of  the  assets  of  the 
individual  account  of  Gladstone 
throughout  the  term  of  the  loans; 

4.  The  collateral  securing  the  loans 
has  been  maintained  throughout  the 
duration  of  the  loans  at  no  less  than  200 
percent  of  the  balance  of  the  loans;  and 

5.  The  loans  have  involved  only 
Gladstone's  segregated  account  ijrthe 
Plan.  \ 

Effective  Date:  If  granted,  this         — ^ 
proposed  exemption  will  be  effective  as 
of  July  31,1987. 

Summary  of  Facts  and  Representations 

1.  Hazlehurst  &  Associates,  Inc.  (the 
Employer)  is  engaged  in  the  business  of 
consulting  and  actuarial  services.  The 
Plan  provides  for  segregated  accounts 
for  each  participant  and  permits  each 
participant  to  direct  the  investments  of 
his  or  her  account  among  certain  funds. 
As  of  September  30, 1987,  the  plan  had 
62  participants  and  total  assets  of 
approximately  $4.4  million.  The  Plan 
permits  loans  to  its  participants  and 
such  loans  must  be  made  in  accordance 
with  section  408(b)(1)  of  the  Act. 

2.  Gladstone  is  a  Plan  participant  as 
well  as  a  29.5  percent  owner  of  the 
Employer.  The  assets  in  Gladstone's 
account  totaled  $445,058  as  of  March 
31, 1987.  On  that  date,  there  were  two 
loans  outstanding  in  Gladstone's 
account.  The  loans  involve  only 
Gladstone's  segregated  account  in  the 
Plan  and  do  not  affect  the  accounts  of 
other  Plan  participants.  The  applicant 
represents  that  the  statutory  criteria  of 
section  408(b)(1)  of  the  Act,  which 
permits  loans  to  Plan  participants  under 
certain  conditions,  were  satisfied  in 


regard  to  the  two  loans.  The  two  loans 
were  made  at  different  times  with 
different  terms  to  maturity.  Loan  A,  at 
an  interest  rate  of  7.5  percent,  had 
$20,035  remaining  to  its  expiration  in 
December  1996.  Loan  B,  at  an  interest 
rate  of  15.0  percent,  had  $27,130 
remaining  to  its  expiration  in  June  1989. 
Both  loans  were  amortized  through 
monthly  payments  of  principal  and 
interest.  The  two  loans  together 
accounted  for  approximately  10.6 
percent  of  the  assets  in  Gladstone's 
account. 

3.  Effective  August  1,  1987.  the 
Employer  became  a  Subchapter  S 
corporation  as  defined  in  Code  section 
1371.  Section  408(d)(1)  of  the  Act 
provides,  in  part,  that  section  408(b)  of 
the  Act  shall  not  apply  to  any 
transaction  in  which  a  plan  lends  any 
part  of  the  corpus  or  income  of  the  plan 
to  any  person  who  is  with  respect  to  the 
plan  an  owner-employee  (as  defined  in 
section  401(c)(3)  of  the  Code).  For 
purposes  of  section  408(d)  of  tlie  Act.  a 
shareholder  employee  (as  defined  in 
section  1379  of  the  Code)  is  deemed  to 
be  an  owner-employee.  The  applicant 
represents  that  Gladstone  is  a 
shareholder  employee  in  regard  to 
section  408(d).  Accordingly,  loans  from 
the  Plan  to  Gladstone  in  accordance 
with  the  provisions  of  section  408(b)(1) 
of  the  Act  were  no  longer  exempt  under 
that  section  following  the  conversion  of 
the  Employer  to  a  Subchapter  S 
corporation. 

4.  The  applicant  represents  that  the 
interest  rate  on  Loan  A  was  raised  to 
15.0  percent  as  of  July  31, 1987,  in  order 
to  bring  it  more  in  line  with  comparable 
interest  rates  prevailing  at  that  time.i 
The  two  loans  originally  were  made 
with  Gladstone's  account  balance  in  the 
Plan  serving  as  security  for  the  loans, 
however,  effective  July  31.  1987.  the 
collateral  on  the  loans  consisted  of 
shares  of  Essex  Communications 
Corporation  (Essex)  common  stock, 
which  were  traded  on  the  NASDAQ 
national  market  system,  or  other 
marketable  securities  of  comparable 
value.  The  applicant  represents  that 
there  is  no  other  encumbrance  on  such 
securities  and  that  Gladstone  owned  a 
sufficient  number  of  shares  of  Essex 
stock  such  that  the  collateral  has  been 
maintained  at  no  less  than  200  percent 
(in  Essex  stock  or  other  marketable 


'  The  Department  expresses  no  opinion  as  lo 
whether  ttue  specific  terms  of  the  loans  were  in 
conformity  with  the  provisions  of  section  408(bHl) 
of  the  Act  That  section  requires,  among  other 
things,  that  the  loans  bear  a  reasonable  rate  of 
interest. 
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securities)  of  the  balance  of  the  two 
loans  throughout  the  term  of  the  loans.2 

5.  The  applicant  represents  that  a 
security  agreement,  effective  July  31, 
1987,  duly  perfected  in  accordance  with 
the  laws  of  the  State  of  Washington 
created  a  first  lien  on  such  securities. 
The  Administrative  Committee  of  the 
Plan,  which  is  comprised  of  three 
employees  of  the  Employer,  has 
monitored  the  loans  and  will  take 
whatever  action  is  appropriate  to 
enforce  the  rights  of  the  account  of 
Gladstone  in  the  Plan  under  the  terms 
of  the  loans,  including  foreclosing  on 
the  collateral  if  necessary. 

Linda  S.  Morris,  a  vice  president  of 
the  Rainier  National  Bank  of  Tukwila, 
Washington  (the  Bank),  an  unrelated 
commercial  bank,  stated  that  the  Bank 
would  have  been  willing  on  July  31, 
1987,  to  make  the  same  loans  to 
Gladstone  on  the  same  terms.  The 
applicant  represents  that  all  the 
payments  due  on  the  loans  prior  to  and 
after  the  conversion  of  the  Employer  to 
Subchapter  S  status  have  been  received 
by  the  Plan  timely  and  in  full. 

6.  In  summary,  the  applicant 
represents  that  the  transactions  have 
satisfied  the  statutory  criteria  of  section 
408(a)  of  the  Act  because:  (1)  As  of 
March  1987.  the  two  loans  combined 
accounted  for  only  about  10.6  percent  of 
the  assets  in  Gladstone's  account;  (2) 
shares  of  Essex  common  stock  owned  by 
Gladstone  which  were  traded  on  the 
NASDAQ  national  market  system  (or 
other  marketable  securities  of 
comparable  value)  have  served  as  the 
security  for  the  loans;  (3)  the  collateral 
has  been  maintained  at  no  less  than  200 
percent  of  the  balance  of  the  loans 
throughout  the  term  of  the  loans;  and  (4) 
the  transactions  involve  only 
Gladstone's  segregated  account  in  the 
Plan  and  do  not  affect  the  accounts  of 
other  Plan  participants. 

Notice  to  Interested  Persons:  Because 
Gladstone  is  the  only  participant  in  the 
Plan  to  be  affected  by  the  transactions, 
it  has  been  determined  that  there  is  no 
need  to  distribute  the  notice  of  proposed 
exemption  to  interested  persons. 
Comments  and  requests  for  a  public 
hearing  are  due  30  days  from  the  date 
of  publication  of  this  proposed 
exemption  in  the  Federal  Register. 

For  Further  Information  Contact:  Paul 
Kelty  of  the  Department,  telephone 
(202)  219-8883.  (This  is  not  a  toll-free 
number.) 

Thrift  Incentive  Stock  Ownership  Plan  (the 
Plan)  of  The  Dime  Savings  Bank  of  New 


'EsMx  waa  purchased  by  a  limited  partnership  in 
November  1987  and  the  cash  proceeds  from  the 
purchase  of  the  Essex  shares  in  Gladstone's  account 
were  reinvested  In  other  publicly  traded  shares  of 
slock. 


York,  FSB,  Located  in  New  York.  New 
York,  lApplication  No.  D-94401 

Proposed  Exemption 

The  Department  is  considering 
granting  an  exemption  under  the 
authority  of  section  408(a)  of  the  Act 
and  section  4975(c)(2)  of  the  Code  and 
in  accordance  with  the  procedures  set 
forth  in  29  CFR  part  2570.  subpart  B  (55 
FR  32836,  32847.  August  10. 1990).  If 
the  exemption  is  granted  the  restrictions 
of  sections  406(a).  406  (b)(1)  and  (b)(2). 
and  407(a)  of  the  Act  and  the  sanctions 
resulting  from  the  application  of  section 
4975  of  the  Code,  by  reason  of  section 
4975(c)(1)  (A)  through  (E)  of  the  Code, 
shall  not  apply  to  (1)  the  past 
acquisition  by  the  Plan  of  certain  stock 
rights  (the  Rights)  pursuant  to  a  stock 
rights  offering  (the  Offering)  by  The 
Dime  Savings  Bank  of  New  York,  FSB 
(the  Employer),  the  sponsor  of  the  Plan; 
(2)  the  past  holding  of  the  Rights  by  the 
Plan  during  the  subscription  period  of 
the  Offering:  and  (3)  the  disposition  or 
exercise  of  the  Rights  by  the  Plan; 
provided  that  the  following  conditions 
are  satisHed: 

(A)  The  Plan's  acquisition  and 
holding  of  the  Rights  occurred  in 
connection  with  the  Offering  made 
available  to  all  shareholders  of  common 
stock  of  the  Employer; 

(B)  All  holders  of  the  common  stock 
of  the  Employer  were  treated  in  the 
same  manner  with  respect  to  the 
Offering,  including  the  Plan;  and 

(C)  All  decisions  regarding  the 
holding  and  disposition  of  the  Rights  by 
the  Plan  were  made,  in  accordance  with 
Plan  provisions  for  individually- 
directed  investment  of  participant 
accounts,  by  the  individual  Plan 
participants  whose  accounts  in  the  Plan 
received  Rights  in  connection  with  the 
Offering,  including  all  determinations 
regarding  the  exercise  or  sale  of  the 
Rights  received  through  the  Offering 
(except  for  those  participants  who  failed 
to  file  timely  and  valid  instructions 
concerning  the  Rights,  in  which  case  the 
Rights  were  sold). 

Effective  Date:  This  exemption,  if 
granted,  will  be  effective  as  of  April  15, 
1993. 

Summary  of  Facts  and  Representations 

1.  The  Employer  is  a  Federal  savings 
bank  with  its  corporate  headquarters  in 
New  York,  New  York.  As  of  April  15. 
1993.  there  were  issued  and  outstanding 
23.363.422  shares  of  Employer  common 
stock  (the  Common  Stock),  of  which 
138,235  shares,  or  about  .6  percent, 
were  owned  by  the  Plan.  The  Plan  is  a 
defined  contribution  employee  benefit 
plan  intended  to  satisfy  the 
requirements  of  sections  401(a)  and 


401  (k)  of  the  Code.  The  trustee  of  the 
Plan  is  Citibank,  N.A.  (the  Trustee), 
located  in  New  York,  New  York.  The 
Plan  provides  for  individual  participant 
accounts  (the  Accounts)  and 
participant-directed  investment  of  the 
Accounts  among  four  investment  funds, 
one  of  which  invests  exclusively  in  the 
Common  Stock  (the  Stock  Fund).  The 
other  investment  funds  are  a  Savings 
Fund,  a  Fixed  Income  Fund,  and  an 
Equity  Fund.  As  of  March  31,  1993, 
there  were  1,257  participants  in  the 
Plan,  219  of  whose  Accounts  were 
invested  or  partially  invested  in  the 
Stock  Fund.  As  of  March  31, 1993,  the 
Plan  held  total  assets  of  approximately 
$25,062,764. 

2.  The  Employer  represents  that  as  a 
result  of  losses  related  to  nonp>erforming 
assets,  it  became  subject  to  a  capital 
directive  (the  Directive)  issued  by  its 
primary  regulator,  the  Office  of  Thrift 
Supervision  (OTS).  In  the  EHrective,  the 
OTS  required  the  Employer  to  file  a 
capital  plan  to  achieve  target  levels  of 
capital.  The  capital  plan  submitted  by 
the  Employer  and  approved  by  the  OTS 
on  December  30, 1992  requires,  among 
other  things,  that  the  Employer  raise  at 
least  $125  million  in  new  equity  capital 
no  later  than  the  second  calendar 
quarter  of  1993.  The  Employer 
represents  that  in  consultation  with  its 
financial  advisors  and  after  discussion 
with  the  OTS,  the  Employer  determined 
that  the  most  appropriate  means  to  raise 
this  new  equity  capital  was  through  a 
rights  offering  (the  Offering)  to  all' 
holders  of  the  Common  Stock. 

3.  On  April  15,  1993  (the  Record 
Date),  the  Employer  commenced  the 
Offering  by  issuing  to  all  holders  of 
Common  Stock  as  of  the  Record  Date  1.1 
transferable  subscription  rights  (the 
Rights)  3  for  each  share  of  Common 
Stock  held.  The  number  of  Rights 
actually  distributed  to  each  shareholder 
was  rounded  up  to  the  nearest  whole 
Right.  Each  Right  conferred  upon  its 
holder  an  entitlement  (the  Basic 
Privilege)  to  purchase  one  share  of 
Common  Stock  (an  Additional  Share)  at 
an  exercise  price  of  $6.00  per  share. 
Each  Right  also  conferred  on  its  holder 

a  second  privilege  (the  Oversubscription 
Privilege)  allowing  each  Right  holder 
exercising  the  Basic  Privilege  in  full  to 
subscribe  for  an  additional,  unlimited 
number  of  Additional  Shares,  also  at  the 
exercise  price  of  $6.00  per  share,  which 
remained  available  after  satisfaction  of 
subscriptions  pursuant  to  the  Basic 
Privilege.  All  funds  submitted  in 
exercise  of  Oversubscription  Privileges 


>The  Department  notes  that  the  Rights  do  not 
constitute  "qualifying  employer  securities"  within 
the  meaning  of  section  407(d)(5)  of  the  Act. 


^ 


were  deposited  in  escrow  with  the 
Mellon  Securities  Trust  Company 
pending  satisfaction  of  all  Basic 
Privilege  subscriptions.  If  the  number  of 
Additional  Shares  available  to  satisfy 
Oversubscription  Privilege  requests 
were  insufficient  to  meet  all  such 
requests,  the  available  Additional 
Shares  were  to  be  allocated  pro  rata 
aitiongall  Oversubscription  Privilege 
subscribers  in  proportion  to  the  number 
of  Common  Stock  shares  owned  by  each 
subscriber  as  of  the  Record  Date.  The 
Employer  authorized  the  issuance  of  up 
to  33,180.164  Additional  Shares  throu^ 
the  Offering,  which  also  featured  a 
management  offering,  a  standby 
underwriting  agreement,  and  standby 
purchase  agreements,  none  of  which  are 
involved  in  the  exemption  proposed 
herein. 

While  the  Rights  were  generally 
transferable,  the  Oversubscription 
Privileges  were  not  transferable.  The 
Employer  represents  that  the  Offering 
did  not  involve  any  guarantee  or  other 
assurance  that  any  market  would 
develop  or  remain  available  during  the 
Offering.  However,  the  Rights  traded  on 
the  New  York  Stock  Exchange  through 
the  last  trading  day  prior  to  the 
expiration  of  the  Offering.*  The  Offering 
was  initially  announced  to  expire  at  5 
p.m.  on  May  5, 1993,  at  which  time  no 
further  exercises  of  Rights  could  occur. 
On  April  28, 1993,  the  Employer 
announced  that  the  expiration  date  for 
the  Offering  was  extended  from  May  5 
to  May  10, 1993. 

4.  In  anticipation  of  the  Offering,  the 
Plan  and  its  related  trust  agreement  (the 
Trust  Agreement)  were  amended  to 
permit  each  Plan  participant  with  an 
Account  balance  invested  in  the  Stock 
Fund  (the  Invested  Participants)  as  of 
March  31, 1993  to  direct  the  Trustee 
either  to  exercise  or  sell  the  Rights 
attributable  to  his  or  her  Stock  Fund 
account,  and  such  amendments  also 
e.stablished  the  procedure  for  such 
directions.  The  Employer  represents 
that  on  April  16, 1993,  all  Invested 
Participants  were  sent,  by  overnight 
mail,  a  copy  of  the  Offering  circular 
published  by  the  Employer,  a  letter  from 
the  Plan  administrator  providing 
information  about  the  Oniering,  a  letter 
from  the  Trustee  describing  the 
procedures  for  participant  directions 
with  respect  to  the  Offering,  and  a 
direction  form.  The  direction  forms  sent 
to  Invested  Participants  enabled  them  to 
direct  the  Trustee  either  to  exercise  the 
Rights  allocable  to  their  Stock  Fund 
accounts  or  to  sell  such  Rights  on  the 


*  The  conunon  stock  of  the  Dime  Savings  Bank  of 
New  York.  FSB  is  also  traded  on  the  New  York 
Stock  Exchange. 


open  market.  As  provic  ed  in  the  Plan 
and  the  Trust  Agreement  as  amended, 
with  respect  to  any  Invested  Participant 
who  failed  to  submit  a  direction  form  to 
the  Trustee  by  the  due  date,  or 
submitted  an  invalid  direction  form,  the 
Trustee  was  required  tc  sell  the  Rights 
on  the  open  market,  an  d  the  Employer 
represents  that  this  required  sale  was 
disclosed  to  the  Invested  Participants  in 
the  informational  documents  sent  on 
April  16.  1993. 

5.  For  each  Invested  Participant  who 
directed  the  Trustee  to  'exercise  Rights 
attributable  to  his  or  he-  Stock  Fund 
account,  the  funds  which  were  needed 
to  pay  the  exercise  pricn  were  obtained 
by  redeeming  specific  investments  in 
the  Invested  Participant's  Plan  Account 
in  the  following  order  o '  priority:  (a) 
Savings  Fund,  (b)  Fixed  Income  Fund, 
(c)  Equity  Fund,  and  [d]  Stock  Fund. 
Within  each  investment  fund, 
redemptions  and  liquidations  were 
made  from  the  following  different  types 
of  contributions  under  tie  Plan,  by  fully 
redeeming  one  contribu  ion  type  within 
an  investment  fund  befcre  redeeming 
the  next  contribution  tyie  within  that 
same  fund  in  the  follow- ng  order  of 
priority:  (a)  after-tax  personal 
contributions,  (b)  rollover  contributions 
and  rollover  transfer  contributions,  (c) 
pre-tax  (>ersonal  contributions,  and  (d) 
bank  matching  contribu  ions. 

6.  Where  amounts  we^e  redeemed 
from  the  investment  fur  ds  prior  to  the 
last  day  of  the  Offering,  the  Plan  and 
Trust  Agreement  as  amended  provided 
that  the  Trustee  deposit  the  proceeds  of 
such  redemptions  in  a  soecial  short- 
term  investment  account  pending  the 
Trustee's  payment  to  tho  subscription 
agent  of  the  exercise  pri:»  for  the 
Additional  Shares.  Rights  were 
exercisable  by  an  Invested  Participant 
only  to  the  extent  of  funds  available  in 
his  or  her  Account  in  thj  Plan.  If 
amounts  in  an  Invested  ^articijjant's 
Account  were  insufficient  to  pay  the 
exercise  price  for  all  Additional  Shares 
subscribed  for,  the  Plan  and  the  Trust 
Agreement,  as  amended  provided  that 
the  Trustee  was  to  attempt  to  sell  any 
Rights  not  exercised.  Th  j  proceeds  of 
any  Rights  that  were  sold  and  any 
income  from  the  special  short-term 
investment  account  were  credited,  with 
respect  to  such  sale  proceeds,  to  the 
Accounts  of  the  Investec  Participants 
whose  allocable  Rights  vere  sold,  and 
in  the  case  of  such  income,  to  the 
Accounts  of  the  Invested  Participants 
whose  redemption  proceeds  were 
deposited  in  the  special  short-term 
investment  account. 

7.  In  the  event  that  the  market  price 
for  the  Common  Stock,  including  the 
effect  of  any  applicable  brokerage 


commissions  and  other  expenses,  at  the 
time  the  Trustee  would  submit  Rights 
for  exercise,  was  less  than  the  exercise 
price  under  the  Offering,  the  Plan  and 
Trust  Agreement,  as  amended,  provided 
that  the  Trustee  would  not  exercise  such 
Rights.  However,  in  the  above  situation, 
an  Invested  Participant  was  permitted  to 
direct  the  Trustee  to  (a)  apply  the 
proceeds  otherwise  available  to  pay  the 
exercise  price  for  Additional  Shares  to 
the  purchase  of  Common  Stock  shares 
on  the  open  market,  or  (b)  refrain  from 
purchasing  any  Common  Stock,  either 
through  exercise  of  the  Rights  or  on  the 
open  market,  and  thereby  to  allow  such 
Rights  to  expire.  The  Employer 
represents  that  at  10  a.m.  on  May  10, 
1993,  the  date  of  expiration  of  the 
Offering  and  the  date  on  which  the 
Trustee  exercised  Rights  on  behalf  of 
Invested  Participants  directing  the 
exercise  of  the  Rights,  the  exercise  price 
of  a  Right  was  less  than  the  market  price 
for  a  share  of  Common  Stock  on  the 
New  York  Stock  Exchange,  after  giving 
effect  to  any  applicable  brokerage 
commissions  and  other  expenses. 
Accordingly,  the  Trustee  exercised  all 
Rights  for  which  a  direction  to  exercise 
was  submitted  by  an  Invested 
Participant. 

8.  The  Employer  represents  that  in 
order  to  give  the  Trustee  sufficient  time 
to  perform  the  administrative 
procedures  required  to  review 
participant  direction  forms  and 
implement  directions,  including,  as 
required,  the  liquidation  of  other  Plan 
investments,  the  procedure  for 
participant  direction  with  respect  to  the 
Offering  included  timing  deadlines  for 
the  filing  of  instructions  in  advance  of 
the  expiration  of  the  Offering. 
Accordingly.  Invested  Participants  were 
required  to  return  the  direction  forms  to 
the  Trustee  by  5  p.m.  on  April  28. 1993. 
with  respect  to  Accounts  which  did  not 
require  the  liquidation  of  Stock  Fund 
assets  in  order  to  obtain  funds  for  the 
exercise  of  the  Rights.  However,  with 
respect  to  any  Invested  Participant 
whose  direction  to  exercise  Rights 
necessitated  the  redemption  of  funds 
from  his  or  her  Account  balance  in  the 
Stock  Fund,  the  deadline  for  filing 
direction  forms  with  the  Trustee  was 
April  26. 1993.  due  to  additional 
administrative  procedures  involved  in 
the  liquidation  of  assets  from  the  Stock 
Fund. 

9.  The  Employer  represents  that  the 
following  is  a  summary  of  the  Offering: 

(a)  A  total  of  33.117.332  Rights  were 
exercised.  Among  219  Invested 
Participants,  79  directed  the  exercise  of 
Rights,  resulting  in  the  exercise  of 
52,581  Rights,  or  about  0.16  percent  of 
the  total  number  of  Rights  exercised. 


46660 


Federal  Register  /  Vol.  58.  No.  169  /  Thursday.  September  2.  1993  /  Notices 


(b)  Among  the  Invested  Participants, 
35  affirmatively  dire<;ted  that  the  Rights 
allocated  to  their  Accounts  be  sold, 
resulting  in  the  sale  of  66,633  Rights. 

|c)  Among  the  Invested  Participants, 
108  did  not  respond. ^  In  accordance 
with  the  Plan  and  Trust  Agreement,  as 
amended,  the  Rights  allocated  to  their 
Accounts  were  sold,  resulting  in  the  sale 
of  32.820  Rights. 

(d)  A  total  of  1,953,949  Additional 
Shares  were  issued  through  the 
Oversubscription  Privilege,  including 
30,702  shares,  or  about  1.57  percent  of 
the  total,  acquired  by  the  Plan  on  behalf 
of  30  Invested  Participants  who  elected 
to  exercise  the  Oversubscription 
Privilege. 

(e)  An  additional  2.404.452 
Additional  Shares  had  been  requested, 
but  not  acquired,  through  the 
Oversubscription  Privilege,  requiring 
the  return  of  $14,426,712  to 
oversubscribing  shareholders.  Of  these 
amounts,  7,176  Additional  Shares  were 
requested,  but  not  acquired,  on  behalf  of 
oversubscribing  Invested  Participants, 
requiring  the  return  of  $43,056  to  the 
Plan  on  behalf  of  oversubscribing 
Invested  Participants,  constituting  about 
0.30  percent  of  the  total  amount 
refunded  to  oversubscribers. 

(D  The  Employer  represents  that  all 
directions  and  instructions  which  were 
filed  by  Invested  Participants  with 
respect  to  the  Offering  were  observed 
and  executed  by  the  Tnistee,  and  that 
ail  Invested  Participants  had  been 
notified  adequately  in  advance  of  the 
Offering  of  the  procedure  for  dire<:ting 
and  instructing  the  Trustee  with  respect 
to  their  Accounts'  rights  under  the 
Offering.  Accordingly,  the  Employer 
represents  that  all  actions  by  the  Trustee 
relating  to  the  Offering,  with  respect  to 
the  Accounts,  were  pursuant  to  express 
participant  directions,  except  for  the 
Accounts  of  participants  who  failed  to 
file  timely  and  valid  instructions  with 
the  Trustee  pursuant  to  the  procedure. 
The  Employer  maintains  that  the 
Trustees  action  on  behalf  of  Accounts 
whose  participants  failed  to  file 
in.structions  with  the  Trustee,  which 
was  the  sale  of  the  Rights  received  by 
such  Accounts,  was  fully  disclosed  in 
the  direction  form  and  explanatory 
materials  sent  to  Invested  Participants, 
and  was  consistent  with  the  participant- 
directed  nature  of  investments  under 
the  Plan. 


^  The  results  reported  above  indicate  a  total  of 
222  Invested  Participants,  although  there  were  only 
219  Invested  Participants  as  of  the  Record  Date  of 
the  Offering.  Because  certain  Invested  Participants 
directed  that  some  of  their  Rights  be  exercised  and 
that  some  be  sold,  those  Invested  Participants  were 
counted  twice. 


10.  In  summary,  the  applicant 
represents  that  the  transactions  satisfied 
the  criteria  of  section  408(a]  of  the  Act 
for  the  following  reasons:  (1)  The  Plan's 
acquisition  of  the  Rights  resulted  from 
an  independent  act  of  the  Employer;  (2) 
With  respect  to  all  aspects  of  the 
Offering,  all  holders  of  Common  Stock 
were  treated  in  the  same  manner, 
including  the  Plan:  (3)  All  decisions 
with  respect  to  the  Plan's  acquisition, 
holding,  and  control  of  the  Rights  were 
made  by  the  individual  Invested 
Participants  whose  Accounts  held 
interests  in  the  Stock  Fund,  except  for 
those  participants  who  failed  to  file 
timely  and  valid  instructions,  in  which 
case  the  rights  were  sold:  and  (4)  The 
acquisition  and  holding  of  Rights  by  the 
Plan  affected  only  about  17.4  percent  of 
the  Plan's  participants,  whose  Accounts 
held  only  about  .06  percent  of  the 
Common  Stock  outstanding  as  of  the 
Record  Date  of  the  Offering. 
FOR  FURTHER  INFORMATION  CONTACT: 
Ronald  Willett  of  the  Department, 
telephone  (202)  219-8881.  (This  is  not 
a  toll-free  number.) 

General  Information 

The  attention  of  interested  persons  is 
directed  to  the  following: 

(1)  The  fact  that  a  transaction  is  the 
subject  of  an  exemption  under  section 
408(a)  of  the  Act  and/or  section 
4975(c)(2)  of  the  Code  does  not  relieve 
a  fiduciary  or  other  party  in  interest  of 
disqualified  person  from  certain  other 
■  provisions  of  the  Act  and/or  the  Code, 
including  any  prohibited  transaction 
provisions  to  which  the  exemption  does 
not  apply  and  the  general  fiduciary 
responsibility  provisions  of  section  404 
of  the  Act,  which  among  other  things 
require  a  fiduciary  to  discharge  his 
duties  respecting  the  plan  solely  in  the 
interest  of  the  participants  and 
beneficiaries  of  the  plan  and  in  a  / 
prudent  fashion  in  accordance  with 
section  404(a)(1)(b)  of  the  act;  nor  does 
it  affect  the  requirement  of  section 
401(a)  of  the  Code  that  the  plan  must 
operate  for  the  exclusive  benefit  of  the 
employees  of  the  employer  maintaining 
the  plan  and  their  beneficiaries; 

(2j  Before  an  exemption  may  be 
granted  under  section  408(a)  of  the  Act 
and/or  section  4975(c)(2)  of  the  Code, 
the  Department  must  find  that  the 
exemption  is  administratively  feasible, 
in  the  interests  of  the  plan  and  of  its 
participants  and  beneficiaries  and 
protective  of  the  rights  of  participants 
and  beneficiaries  of  the  plan; 

(3)  The  proposed  exemptions,  if 
granted,  will  be  supplemental  to.  and 
not  in  derogation  of,  any  other 
provisions  of  the  Act  and/or  the  Code, 
including  statutory  or  administrative 


exemptions  and  transitional  rules. 
Furthermore,  the  fact  that  a  transaction 
is  subject  to  an  administrative  or 
statutory  exemption  is  not  dispositive  of 
whether  the  transaction  is  in  fact  a 
prohibited  transaction;  and 

(4)  The  proposed  exemptions,  if 
granted,  will  be  subject  to  the  express 
condition  that  the  material  facts  and 
representations  contained  in  each  * 
application  are  true  and  complete,  and 
that  each  application  accurately 
describes  all  material  terms  of  the 
transaction  which  is  the  subject  of  the 
exemption. 

Signed  at  Washington,  DC,  this  30th  day  of 
August,  1993. 
Ivan  Strasfeld. 

Director  of  Exemption  Determinations, 
Pension  and  Welfare  Benefits  Administration, 
Department  of  Labor. 
|FR  Doc.  93-21421  Filed  &-1-93;  8:45  am) 

BILUNO  COOC  «S10-2t-^ 


[Prohibited  Transaction  Ex«mption  93-63; 
Exemption  Application  No.  D-4370,  «t  al.] 

Grant  of  Individual  Exemptions;  Pro 
Golf  Discount/Distributors  of  Atlanta, 
Inc.  Profit  Sharing  Plan,  et  al. 

AGENCY:  Pension  and  Welfare  Benefits 

Administration,  Labor. 

ACTION:  Grant  of  individual  exemptions. 

StJMMARy:  This  document  contains 
exemptions  issued  by  the  Department  of 
Labor  (the  Department)  from  certain  of 
the  prohibited  transaction  restrictions  of 
the  Employee  Retirement  Income 
Security  Act  of  1974  (the  Act)  and/or 
the  Internal  Revenue  Code  of  1986  (the 
Code). 

Notices  were  published  in  the  Federal 
Register  of  the  pendency  before  the 
Department  of  proposals  to  grant  such 
exemptions.  The  notices  set  forth  a 
summary  of  facts  and  representations 
contained  in  each  application  for 
exemption  and  referred  interested 
persons  to  the  respective  applications 
for  a  complete  statement  of  the  facts  and 
representations.  The  applications  have 
been  available  for  public  inspection  at 
the  Department  in  Washington,  DC.  The 
notices  also  invited  interested  persons 
to  submit  comments  on  the  requested 
exemptions  to  the  Department.  In 
addition  the  notices  .stated  that  any 
interested  person  might  submit  a 
written  request  that  a  public  hearing  be 
held  (where  appropriate).  The 
applicants  have  represented  that  they 
have  complied  with  the  requirements  oi 
the  notification  to  interested  persons. 
No  public  comments  and  no  requests  for 
a  hearing,  unless  otherwise  stated,  were 
received  by  the  Department. 
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The  notices  of  proposed  exemption 
were  issued  and  the  exemptions  are 
being  granted  solely  by  the  Department 
because,  effective  December  31. 1978, 
section  102  of  Reorganization  Plan  No. 
4  of  1978  (43  FR  47713,  October  17. 
1978)  transferred  the  authority  of  the 
Secretary  of  the  Treasury  to  issue 
exemptions  of  the  type  proposed  to  the 
Secretary  of  Labor. 

Statutory  Findings 

In  accordance  with  section  408(a)  of 
the  Act  and/or  section  4975(c)(2)  of  the 
Code  and  the  procedures  set  forth  in  29 
CFR  part  2570,  subpart  B  (55  FR  32836, 
32847,  August  10,  1990)  and  based  upon 
the  entire  record,  the  Department  makes 
the  following  findings: 

(a)  The  exemptions  are 
administratively  feasible; 

(b)  They  are  in  the  interests  of  the 
plans  and  their  participants  and 
beneficiaries;  and 

(c)  They  are  protective  of  the  rights  of 
the  participants  and  beneficiaries  of  the 
plans. 

Pro  Golf  Discount/Distributors  of  Atlanta, 
Inc..  Profit  Sharing  Plan  (the  Plan)  Located 
in  Norcross,  Georgia  (Prohibited 
Transaction  Exemption  93-53;  Exemption 
Application  No.  D-93701 

Exemption 

The  restrictions  of  sections  406(a)  and 
406(b)(1)  and  (2)  of  the  Act  and  the 
sanctions  resulting  from  the  application 
of  section  4975  of  the  Code,  by  reason 
of  section  4975(c)(1)(A)  through  (E)  of 
the  Code,  shall  not  apply  to  the  sale  for 
cash  of  certain  limited  partnership 
interests  (the  Interests)  from  the  Plan  to 
William  B.  Neidlinger  (Neidlinger),  a 
party  interest  with  resf)ect  to  the  Plan, 
provided  that  the  following  conditions 
are  met: 

1.  The  fair  market  value  of  the 
Interests  is  established  by  a  general 
partner  of  the  partnerships  who  is 
independent  of  Neidlinger  and  Pro  Golf 
Discount/Distributors  of  Atlanta,  Inc. 
(the  Employer); 

2.  Neidlinger  pays  all  cash  to  the  Plan 
for  the  Interests; 

3.  The  cash  payment  is  no  less  than 
the  greater  of  the  current  fair  market 
value  of  the  Interests  or  the  total 
expenditures  of  the  Plan  on  the  Interests 
as  of  the  date  of  sale;  and 

4.  The  Plan  pays  no  fees  or  other 
expenses  in  connection  with  the  sale. 

For  a  more  complete  statement  of  the 
facts  and  representations  supporting  the 
Department's  decision  to  grant  this 
exemption,  refer  to  the  notice  of 
proposed  exemption  published  on  June 
9,  1993,  at  58  FR  32375. 
FOR  FURTHER  INFORMATION  CONTACT:  Paul 
Kelty  of  the  Department,  telephone 


(202)  219-8883.  (This  is  not  a  toll-free 
number.) 

Hanover  Orthopaedic  Associates,  Inc..  Profit 
Sharing  Plan  (the  Plani  Lx;ated  in 
Hanover,  Pennsylvanin  IProhibited 
Transaction  Exemption  93-54;  Application 
No.  D-93841 

Exemption 

The  restrictions  of  sec'ion  406(a), 
406(b)(1)  and  (b)(2)  of  the  Act  and  the 
sanctions  resulting  frcm  the  application 
of  section  4975  of  the  Cede,  by  reason 
of  section  4975(c)(1)(A)  'hrough  (E) 
shall  not  apply  to  the  proposed  sale  (the 
Sale)  from  R.  )ames  Rinker,  M.D.'s  (Dr. 
Rinker)  individually-directed  account 
(the  Account)  in  the  Plan  of  certain 
property  (the  Property)  to  Dr.  Rinker,  a 
party  in  interest  with  -espect  to  the 
Plan;  provided  that  the  Tollowing 
conditions  are  satisfied: 

(a)  The  Sale  is  a  one-time  cash 
tran.saction; 

(b)  The  Plan  is  not  required  to  pay  any 
commissions,  costs  or  other  expenses  in 
connection  with  this  transaction; 

(c)  The  Property  is  appraised  by  a 
qualified,  independent  appraiser;  and 

(d)  The  sales  price  for  the  Property 
reflects  its  fair  market  value  on  the  date 
of  the  Sale. 

For  a  more  complete  statement  of  the 
facts  and  representations  supporting  the 
Depvartment's  decision  to  grant  this 
exemption,  refer  to  the  notice  of 
proposed  exemption  published  on  July 
12,  1993  at  58  FR  37528. 

FOR  FURTHER  INFORMATION  CONTACT:  Ms. 
Kathryn  Parr  of  the  Department, 
telephone  (202)  219-€9"'l.  (This  is  not 
a  toil-free  number.) 

Riser  Foods,  Inc.,  Employee  Savings  and 
Retirement  Plan  (the  Plan)  Located  in 
Bedford  Heights.  Ohio  (Prohibited 
Transaction  Exemption  93-55;  Exemption 

Application  No.  D-9323; 

i 

Exemption  I 

The  restrictions  of  sections  406(a), 
406  (b)(1)  and  (b)(2)  o'tie  Act  and  the 
sanctions  resulting  frcrr  the  application 
of  section  4975  of  the  Code,  by  reason 
of  section  4975(c)(1)  (A;  through  (E)  of 
the  Code,  shall  not  apply  to  (1)  the 
extension  of  credit  over  a  one-year 
period  (the  Loans)  to  the  Plan  by  Riser 
Foods.  Inc.,  the  sponsor  of  the  Plan, 
with  respect  to  a  group  annuity  contract 
(the  GAC)  issued  by  Mutual  Benefit  Life 
Insurance  Company  of  New  Jersey 
(Mutual  Benefit);  and  (2)  the  potential 
repayment  of  the  Loans  (the 
Repayments)  by  the  P'.an;  provided  that 
the  following  conditions  are  satisfied: 

(A)  All  terms  of  such  transactions  are 
no  less  favorable  to  the  Plan  than  those 
which  the  Plan  could  obtain  in  arm's- 


length  transactions  with  an  unrelated 
party; 

(B)  No  interest  and/or  expenses  are 
paid  by  the  Plan; 

(C)  The  Repayments  shall  not  exceed 
the  amount  of  the  Loans: 

(D)  The  Repayments  shall  not  exceed 
the  amounts  actually  received  by  the 
Plan  from  Mutual  Benefit,  any  state 
guaranty  fund,  and  any  other 
responsible  third  party  payors  with 
respect  to  the  GAC  (the  GAC  Proceeds); 
and 

(E)  The  Repayments  of  the  Loans  shall 
be  waived  to  the  extent  that  the  total 
amount  of  the  Loans  exceeds  the  total 
GAC  Proceeds. 

For  a  more  complete  statement  of  the 
facts  and  representations  supporting  the 
Department's  decision  to  grant  this 
exemption,  refer  to  the  notice  of 
proposed  exemption  published  on  July 
12,  1993  at  58  FR  37526. 
TEMPORARY  NATURE  OF  EXEMPTION:  This 
exemption  shall  apply  to  Loans 
executed  within  one  year  from  the  date 
on  which  the  first  of  such  Loans  is 
executed. 

FOR  FURTHER  INFORMATION  CONTACT: 
Ronald  Willett  of  the  Department, 
telephone  (202)  219-8881.  (This  is  not 
a  toll-free  number.) 

John  William  Boor.  M.D.  Profit  Sharing  Plan 
and  Trust  L.ocated  in  West  Chester.  PA 
IProhibited  Transaction  Exemption  93-56; 
Application  No.  D-9273J 

Exemption 

The  restrictions  of  section  406(a)(1) 
(A)-(D)  and  (b)(1)  and  (b)(2)  of  the  Act 
and  the  sanctions  resulting  from  the 
application  of  section  4975  of  the  Codt, 
by  reason  of  section  4975(c)(1)  (A) 
through  (E)  of  the  Code  shall  not  apply 
to  the  sale  by  the  Plan  of  two 
undeveloped  parcels  of  real  property 
(the  Parcels)  to  John  W.  Boor,  M.D.  and 
his  wife,  Barbara  Boor,  (Dr.  and  Mrs. 
Boor),  parties  in  interest  with  respect  to 
the  Plan;  provided  that  the  following 
conditions  are  met:  (a)  The  sales  of  the 
Parcels  will  be  one-time  transactions  for 
cash:  (b)  the  fair  market  value  of  the 
Parcels  will  be  determined  by  an 
independent  qualified  appraiser  on  the 
date  of  the  sales;  (c)  the  purchase  price 
paid  by  Dr.  and  Mrs.  Boor  will  be  the 
greater  of  the  cost  to  the  Plan  to  acquire 
and  hold  the  Parcels  or  the  aggregate  fair 
market  value  of  the  Parcels  on  the  date 
of  the  sales;  (d)  the  terms  of  the 
transactions  are  no  less  favorable  to  the 
Plan  than  those  obtainable  in  similar 
transactions  negotiated  at  arm's  length 
with  unrelated  third  parties;  (e)  the  Plan 
will  pay  no  costs,  or  commissions 
associated  with  the  transactions,  nor 
any  other  expenses  associated  with  the 
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application  for  exemption;  and  (f)  the 
account  of  |ane  Forsythe  in  the  Plan  will 
ruceive  compensation  of  an  amount 
reflectinjf  a  ten  perrenl  (10%)  rate  of 
return,  annualized  from  September  1, 
1992,  through  the  date  the  payment  is 
made. 

For  a  more  complete  statement  of  the 
facts  and  representations  supporting  the 
Department's  decision  to  grant  this 
exemption  refer  to  the  notice  of 
proposed  exemption  published  on  June 
29,  1993,  at  58  FR  .34825. 
FOR  FURTHER  INFORMATION  CONTACT: 
Angelena  C.  Le  Blanc  of  the  Department, 
telephone  (2U2)  219-4)883  (This  is  not  a 
toll-free  number.) 

South wesl-Ten  Lesanf^Co..  Inc  .  Pnjfit 
Sharing  Plan  (the  PUn)  Located  in  San 
Antonio,  TX  IProhibited  Trdnsaclion 
Exemption  93-57;  Exemptton  Application 
Nio.  D-8871) 

Exemption 

The  restrictions  of  sections  406(a), 
406(b)(1)  and  (b)(2)  of  the  Act  and  the 
sanctions  resulting  from  the  cpplication 
of  seclion  4975  of  the  Code  by  n:ason  of 
section  4975(c)(1)(A)  through  (E)  of  the 
Code,  shall  not  apply  to  the  proposed 
sale  by  the  Plan  of  certain  undeveloped 
real  property  (the  f^roperty)  to  Walker 
Resources,  Inc.,  a  party  in  interest  with 
respect  to  the  Plan  for  the  greater  of 
$05,800  or  the  fair  market  value  of  the 
Property  at  the  time  the  sale  transaction 
is  consummated. 

This  exemption  is  conditioned  on  the 
following  requirements:  (1)  The  sale  is 
a  one-time  transaction  for  cash;  (2)  the 
Plan  does  not  pay  any  real  estate  fees  or 
commissions  in  connection  therewith; 
(3)  the  sales  price  reflecis  the  greater  of 
S95,800  or  the  feir  market  value  of  the 
Property  as  determined  by  a  qualified, 
independent  appraiser  on  the  date  of  the 
sale;  and  (4)  an  independent  fidudary 
monitors  the  proposed  sale  transaction 
on  behalf  of  the  Plan. 

For  a  more  complete  statement  of  the 
facts  and  representations  supporting  the 
Department's  decision  to  grant  this 
exemptio't,  refer  to  the  notice  of 
proposed  exemption  published  on  July 
12,  1993  at  58  FR  37512. 
FOR  FURTHER  WFORMATION  CONTACT:  Ms. 
Jan  0.  Broady  of  the  Department, 
telephone  (202)  523-«fl81.  (This  is  not 
a  toll-free  number.) 

General  InfomutioB 

The  attention  of  interested  persons  is 
directed  to  the  following: 

(1)  The  fact  that  a  transaction  is  the 
subject  of  an  exemption  under  seciion 
408(a)  of  the  Act  and/or  section 
4975(c)(2)  of  the  Code  does  not  reUeve 
a  fiduciary  or  other  party  in  interest  or 
disqualiTied  person  from  certain  other 


provisions  to  which  the  exemptions 
does  not  apply  and  the  general  fiduciary 
responsibility  provisions  of  section  404 
of  the  Act.  which  among  other  things 
require  a  Bduciary  to  discharge  his 
duties  respecting  the  plan  solely  in  the 
interest  of  the  participants  and 
beneficiaries  of  the  plan  and  in  a 
prudent  fashion  in  accordance  with 
section  404(a)(1)(B)  of  the  Act;  nor  does 
it  affect  the  requirement  of  .section 
401(a)  of  the  Code  that  the  plan  must 
operate  for  the  exclusive  benefit  of  the 
employees  of  the  employer  maintaining 
the  plan  and  their  beneficiaries; 

(2)  These  exemptions  are 
supplemental  to  and  not  in  derogation 
of,  any  other  provisions  of  the  Act  and/ 
or  the  Code,  including  statutory  or 
administrative  exemptions  and 
transactional  rules.  Furthermore,  the 
fact  that  a  transaction  is  subject  to  an 
administrative  or  statutory  exemption  is 
not  dispositive  of  whether  the 
transaction  is  in  fact  a  prohibited 
transaction;  and 

(3)  The  availability  of  these 
exemptions  is  subject  to  the  express 
condition  that  the  material  facts  and 
representations  contained  in  each 
application  accurately  describes  all 
material  terms  of  the  transaction  which 
is  the  subject  of  the  exemption. 

Signed  at  Washington,  DC,  this  30th  day  of 
August.  1993.  / 

Ivan  Sirasfeld,         / 
Director  of  Exemption  Detenainotkuia, 
Pension  and  Welfare  Benefits  Administration, 
U  S.  Department  of  Labor. 
jFR  Doc  93-21420  Tiled  9-1-93;  8:45  am) 
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MERIT  SYSTEMS  PROTECTION 
BOARD 

Appointment  of  Members  to  the 
Performance  Review  Board 

AGENCY:  Merit  Systems  Protection 
Board. 

ACTION:  Notice  of  Appointment  of 
Members  to  the  Performance  Review 
Board. 

SUMMARY:  This  notice  publishes  the 
names  of  the  new  and  current  members 
of  the  Performance  Review  Board  as 
required  by  5  U.S.C.  4314(c)(4). 
Lonnie  L.  Crawford  has  beon 
appointed  Chairman  of  the  Performance 
Review  Board  (PRB)  at  the  Merit 
Systems  Protection  Board.  Mary  L. 
Jennings  has  been  appointed  as  a  new 
member.  Lois  E.  Hartman,  Harold 
Kessler  and  P.J.  Winzer  will  continue  to 
serve  on  the  PRB. 

EFFECTIVE  DATE:  September  2. 1993. 


FOR  FURTHER  WIFORMATION  CONTACT: 
Marsha  Scialdo  Boyd,  Director.  Human 
Resources  Management.  1120  Vermont 
Avenue,  NW.,  Washington,  DC  20419. 

Dated:  August  30, 1993. 
Robert  E.  Taylar. 
Chrk  of  the  Board. 
IFR  Doc  93-21422  Filed  9-1-93;  8:45  ami 
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NATIONAL  AERONAUTICS  AND 
SPACE  ADMINISTRATION 

[Notice  93-0721 

Intent  To  Grant  an  Exclushre  Patent 
License;  Pinnacle  Imaging,  Inc. 

AGENCY:  National  Aeronautics  and 
Space  Administration. 

ACTION:  Notice  of  intent  to  grant  a  patent 
license. 

SUMMARY:  NASA  hereby  gives  notice  of 
intent  to  grant  Pinnacle  Imaging,  Inc  of 
Irvine,  California,  an  exclusive,  royalty- 
bearing,  revocable  license  to  practice  the 
invention  described  and  claimed  in  U.S. 
Patent  No.  5,029.220.  entitled  "Optical 
Joint  Correlator  for  Real-Time  Image 
Tracking  and  Retinal  Surgery,"  filed  on 
July  2,  1991.  The  proposed  patent 
license  will  be  for  a  limited  number  of 
years  and  will  contain  appropriate 
terms,  limitations  and  conditions  to  be 
negotiated  in  accordance  with  the 
NASA  Patent  Licensing  Regulations,  14 
CFR  part  1245,  subpart  2.  NASA  will 
negotiate  the  final  terms  and  conditions 
and  grant  the  exclusive  license,  unless 
within  60  days  of  the  Date  of  this 
Notice,  the  Director  of  Patent  Licensing 
receives  written  objections  to  the  grant, 
together  with  any  supporting 
documentation.  The  EHrector  of  Patent 
Licensing  will  review  all  written 
objections  to  the  grant  and  then 
recommend  to  the  Associate  General 
Counsel  (Intellectual  Property)  whether 
to  grant  the  partially  exclusive  license. 

DATES:  Comments  to  this  notice  must  be 
received  by  November  1. 1993. 

ADDRESSES:  National  Aeronautics  and 
Space  Administration,  Code  GP, 
Washington,  DC  20546. 

FOR  FURTHER  INFORMATION  CONTACT:  Mr. 

Harry  Lupuloff,  (202)  358-2041. 

Dated:  Augufft  25, 1993. 
Edward  A.  Frankle, 
General  Counsel. 
fFR  Doc.  93-21354  Filed  9-1-93;  B:45  am) 
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NATIONAL  SCIENCE  FOUNDATION 

Special  Emphasis  Panel  in  Advanced 
Scientific  Computing;  Meeting 

In  accordance  with  the  Federal 
Advisory  Committee  Act  (Pub.  L.  92- 
463,  as  amended],  the  National  Science 
Foundation  announces  the  following 
meeting: 

Name:  Special  Emphasis  Panel  in 
Advanced  Scientific  Computing. 

Date  and  Time:  September  20, 1993;  8:30 
a.m.  to  5  p.m. 

Place:  Room  417, 1800  G  Street,  NW., 
Washington.  DC 

Type  of  Meeting:  Closed. 

Contact  Person:  Dr.  Robert  Voigt.  Program 
Director,  New  Technologies,  rm.  417, 
National  Science  Foundation,  1800  G  St. 
NW.,  Washington,  DC  20550.  Telephone: 
(202)  357-7727. 

Purpose  of  Meeting:  To  provide  advice  and 
recommendations  concerning  proposals 
submitted  to  NSF  for  financial  support. 

Agenda:  To  review  and  evaluate  Small 
Business  Innovation  Research  proposals  as 
part  of  the  selection  process  for  awards. 

Reason  for  Closing:  The  proposals  being 
reviewed  include  information  of  a 
proprietary  or  confidential  nature,  including 
technical  information;  financial  data,  such  as 
salaries;  and  personal  information 
concerning  individuals  associated  with  the 
proposals.  These  matters  are  exempt  under  5 
U.S.C.  552b(c),  (4)  and  (6)  of  the  Government 
in  the  Sunshine  Act. 

Dated:  August  30, 1993. 
M.  Rebecca  Winkler, 

Committee  Management  Officer. 

|FR  Doc.  93-21385  Filed  9-1-93;  8:45  am] 

BILUNG  COOe  7Sa6-01-M 


Special  Emphasis  Panel  in 
Astfx>nomical  Sciences;  Meeting 

In  accordance  with  the  Federal 
Advisory  Committee  Act  (Pub.  L.  92- 
463.  as  amended),  the  National  Science 
Foundation  announces  the  following 
meeting: 

Name:  Special  Emphasis  Panel  in 
Astronomical  Sciences. 

Date  and  Time:  September  20  and 
September  27, 1993. 

Place:  Rm.  1242  and  543,  National  Science 
Foundation. 

Type  of  Meeting:  Closed. 

Contact  Person:  Dr.  Benjamin  B.  Snavely, 
room  615,  National  Science  Foundation, 
1800  G  St.  NW.,  Washington.  DC  20550. 
Telephone:  (202)  357-9793. 

Purpose  of  Meeting:  To  provide  advice  and 
recommendations  concerning  proposals 
submitted  to  NSF  for  financial  support. 

Agenda:  To  review  and  evaluate  Small 
Business  Innovation  Research  Program 
proposals  as  part  of  the  selection  process  for 
awards. 

Reason  for  Closing:  The  proposals  being 
reviewed  include  information  of  a 
proprietary  or  confidential  nature,  including 


technical  information;  financial  data,  such  as 
salaries;  and  personal  infoTnation 
concerning  individuals  associated  with  the 
proposals.  These  matters  ate  exempt  under  5 
U.S.C  552b(c),  (4)  and  (6)  of  the  Government 
in  the  Sunshine  Act 

Dated:  August  27, 1993. 
M.  Rebecca  Winkler. 
Committee  Management  Officer. 
[FR  Doc.  93-21383  Filed  9-1-93;  8:45  am] 

BIUJNOCOOC  7SS»-01-M 


Special  Emphasis  Panel  in  the  Division 
of  Biological  and  Cntical  Systems; 
Meeting 

In  accordance  with  the  Federal 
Advisory  Committee  Act  (Pub.  L.  92- 
463,  as  amended),  the  National  Science 
Foundation  announces  the  following 
meeting: 

Date  and  Time:  September  28, 1993:  8:30 
a.m.-5  p.m. 

r^ace:  National  Science  Foundation.  1800 
G  Street,  NW..  room  1133,  Washington,  DC 
20550. 

Type  of  Meeting:  Closed. 

Contact  Person:  Fred  Heineken.  Program 
Director.  Biotechnology  and  Biochemical 
Engineering.  National  Science  Foundation, 
1800  G  St.  NW.,  Washington,  DC  20550. 
Telephone:  (202)  357-9545. 

Purpose  of  Meeting:  To  provide  advice  and 
recommendations  concerning  proposals 
submitted  to  NSF  for  financial  support. 

Agerrda:  To  review  and  evaluate  Small 
Business  Innovative  Research  (SBIR) 
proposals  for  the  Biomedical  Engineering  and 
Research  to  Aid  Persons  with  Disabilities 
Program  as  part  of  the  selection  process  for 
awards. 

Reason  for  Closing:  The  proposals  being 
reviewed  include  information  of  a 
proprietary  or  confidential  nature,  including 
technical  information;  financial  data,  such  as 
salaries;  and  personal  information 
concerning  individuals  associated  with  the 
proposals.  These  matters  are  exempt  under  5 
U.S.C  552b(c)  (4)  and  (6)  of  the  Government 
in  the  Sunshine  Act. 

Dated:  August  30, 1993. 
M.  Rebecca  Winkler, 

Committee  Management  Officer. 

[FR  Doc.  93-21382  Filed  9-: -93;  8:45  am] 

BNJJNGCOOC  rsas-oi-M 


Special  Emphasis  Panel  in  Design  & 
Manufacturing  Systems;  Meetings 

In  accordance  with  the  Federal 
Advisory  Committee  Act  Pub.  L.  92- 
463,  as  amended),  the  National  Science 
Foundation  (NSF)  announces  the 
following  5  meetings: 

Nanw:  Special  Emphasis  Panel  in  Design  & 
Manufacturing  Systems. 

Dates  8r  Locations:  September  22  (2), 
September  22-23,  and  September  28. 1993 
(2).  Meetings  will  be  beld.at  the  National 
Science  Foundation  from  8:30-5  p.m.  each 
day. 


Contact  Persons:  Dr.  Thorn  Hodgson.  Dr. 
Stan  Settles.  Dr.  Hank  Grant.  Dr.  Cheena 
Srinivasan,  and  Dr.  Bruce  Kramer.  Design  & 
Manufacturing  Systems,  room  1128,  National 
Science  Foundation,  1800  G  St.  NW., 
Washington,  DC  20550.  Telephone:  (202) 
357-5167. 

Type  of  Meetings:  Closed. 

Purpose  of  Meetings:  To  provide  advice 
and  recommendations  concerning  support  for 
research  proposals  submitted  to  the  NSF  for 
financial  support. 

Agenda:  To  review  and  evaluate  Small 
Business  Innovation  Research  (SBIR) 
proposals  as  part  of  the  selection  process  for 
awards. 

Reason  for  Closing:  The  proposals  being 
reviewed  include  information  of  a 
proprietary  or  confidential  nature,  including 
technical  information:  financial  data,  such  as 
salaries;  and  personal  information 
concerning  individuals  associated  with  the 
proposals.  These  matters  are  exempt  under  5 
U.S.C  552b(c)  (4)  and  (6)  of  the  Government 
in  the  Sunshine  Act. 

Dated:  August  30. 1993. 
M.  Rebecca  Winkler, 
Committee  Management  Officer. 
jFR  Doc.  93-21387  Filed  9-1-93;  8:45  am] 
BIUJNO  COM  7S5&-01-M 


Special  Emphasis  Panel  In  Electrical 
and  Communications  Systems; 
Meeting 

In  accordance  with  the  Federal 
Advisory  Committee  Act  (Pub.  L.  92- 
463.  as  amended),  the  National  Science 
Foundation  announces  the  following 
meeting: 

Name:  Special  Emphasis  Panel  in 
Electrical  and  Communications  Systems. 

Date  and  Time:  September  20, 1993;  8:30 
a.m. 

Place:  Room  500A-D.  1110  Vermont 
Avenue.  Washington,  DC 

Type  of  Meeting:  Closed. 

Contact  Person:  Brian  ).  Clifton  and  Linton 
G.  Salmon,  Program  Director,  ECS,  room 
1151,  NSF,  1800  G  St.  NW.,  Washington,  DC 
20550.  Telephone:  (202)  357-9618. 

Purpose  of  Meeting:  To  provide  advice  and 
recommendations  concerning  prop>osals 
submitted  to  NSF  for  financial  support. 

Agendo:  To  review  and  evaluate  the  Small 
Business  Innovation  Research  (SBIR) 
proposals  for  the  Solid  State  and 
Microstructures  Program  as  jjart  of  the 
selection  process  for  awards. 

Reason  for  Closing:  The  proposals  being 
reviewed  include  information  of  a 
proprietary  or  confidential  nature,  including 
technical  information:  financial  data,  such  as 
salaries:  and  personal  information 
concerning  individuals  associated  with  the 
proposals.  These  matters  are  exempt  under  5 
U.S.C  552b(c).  (4)  and  (6)  of  the  Government 
in  the  Sunshine  Act. 

Dated:  August  27, 1993. 
M.  Rebecca  Winkkr, 
Committee  Management  Officer. 
[FR  Doc.  93-21384  Filed  9-1-93;  8:45  am] 
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Special  Emphasis  Panel  in  Polar 
Programs;  Meeting 

Iji  acxordance  with  the  Federal 
Advisory  Committee  Act  {Pub.  L.  92- 
463.  as  amended),  the  National  Science 
Foundation  announces  the  following 

meeting: 

Panel  Nome:  Polar  Ocean  and  Qimale 
Sctences  Panel  Meeting. 

Dole  and  Time:  .Soptember  20, 1993.  8 
a.m--5  p.m. 

Place:  National  Science  Foundation,  room 
523. 1800 G.  Street  N.W.  \V4shingt0n,  DC 
20550. 

Type  ofMeetinji:  TJoseii 

Contact  Person.  Berohard  Lettau,  l^rugram 
MdUJger.  UPF.  620  Mational  .Stuence 
Fouudatiun,  1800  G  St.  NW..  Wivshinglon.  DC 
20550  Telephone:  (202)  357-7894. 

Purpose  ofS4ecting:  To  provide  advice  and 
reconunendations  concern  iog  proposals 
submitted  to  NSF  for  fin<incial  support. 

Agenda:  To  review  and  evaluate  proposals 
as  pwrt  of  the  selection  process  for  awards. 

Retison  for  Closing:  The  proposals  b«>lng 
reviewed  include  inforrration  of  a 
prnpri>>tary  or  conHdcnrial  nature,  including 
tet.hn:uil  information;  Financial  data,  such  as 
salaries,  .ind  personal  information 
concerning  individuals  associtited  with  the 
proposals.  These  matters  are  exempt  under  5 
U.S.C  552b(c),  (4)  and  (6)  of  the  Government 
in  the  Sunshine  Act. 

Dated:  August  30,  1993 
M.  Rebecca  Winkler, 
Committee  Maiwgement  Officer. 
jFR  Due  93-21381  Filed  9-1-93;  8  45  am) 
■lUNOcooc  Tsaa-oi-M 

Phase  I  Small  Business  Innovation 
Research  Review  Panel;  Meeting 

In  accordance  with  the  Federal 
Advisory  Committee  Act  (Pub.  L  92- 
4fi3,  as  amended),  the  National  Science 
Foundation  announces  the  following 
meeting: 

Name:  Special  Emphasis  Panel  in  Polar 
Programs. 

Date  and  time:  S«?pfember  21, 1993. 

Place:  Room  1242,  National  Science 
Fuubdation,  1800  G  Street.  NW.,  Washington, 
DC. 

Type  of  Meeting:  Closed. 

C'onfotf  Person:  Mr.  Charles  E.  Nfyers, 
National  Scien<e  Foundation,  1800  G  St. 
NW..  Washington.  DC  2O550  Telephone: 
(202)357-7818. 

Purpose  of  Meeting:  To  provide  advice  and 
recommendations  concerning  proposals 
submitted  to  NSF  for  ftrtancial  support. 

Agendo:  To  review  and  evaluate  proposals 
as  part  of  the  .«elertion  process  for  awards. 

Keason  for  Closing:  The  proposals  being 
revie%ved  include  information  of  a 
proprietary  or  confidential  nature,  inchiding 
technical  information;  financial  data,  such  as 
salaries;  and  persona)  information 
concerning  individuals  associated  with  the 
proposals.  These  matters  are  exempt  under  5 
U.S.C  552b(c],  (4)  and  (6)  of  the  Goverment 
in  the  Sunshine  Act. 


Dated:  August  30. 1993. 
M.  Rebecca  Winkler, 

Committee  Management  Officer. 

|FR  Doc  93-21386  Filed  9-1-93: 8:45  ami 
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NUCLEAR  REGULATORY 
COMMISSION 

Meeting;  National  State  Liaison 
Officers 

AGENCY:  Nuclear  Regulatory 

Commission. 

ACTION:  Notice  of  National  State  Liaison 

Officers'  meeting. 

On  September  29  and  30, 1993,  the 
Nuclear  Regulatory  Commis-sion  (NRC) 
will  sponsor  a  national  meeting  with  the 
State  Liaison  Officers  to  discuss  items  of 
mutual  regulatory  interest.  The  State 
Liaison  Officers  are  appointed  by  each 
of  the  fifty  Governors  and  the 
Commonwealth  of  Puerto  Rico  to 
provide  a  communication  chaiuiel 
between  the  States  and  NRC  Topics  of 
discussion  will  include: 
Decommissioning  of  Contaminated 
Sites.  Low-Level  Waste,  Medical 
Misadministration,  Materials  Licensing, 
Plant  License  Renewal,  fligh-Level 
Waste,  International  Nuclear  Activities, 
Dry  Cask  Storage  and  Emergency 
Planning.  The  meeting  will  be 
conducted  at  the  iloliday  Inn  Crowne 
Plaza.  1750  Rockville  Pike.  Rockville. 
Maryland  20852.  The  meeting  is  open  to 
the  public  for  attendance  and 
observation  and  will  take  place  firom 
8:30  a.m.  until  5  p.m.  on  Wedne.sday, 
September  29  and  from  8:30  until  12 
noon  on  Thursday,  September  30. 
Questions  regarding  the  meeting  should 
be  directed  to  Mindv  Landau  at  (301) 
504-2308. 

Dated  at  Rockville,  Maryland,  this  25tb  day 
of  August,  1993. 

For  the  Nuclear  Regulatory  Commission. 
Richard  L.  Bangart, 
Director,  Office  of  State  Programs. 
(FR  Doc.  93-21355  Filed  9-1-93;  8:45  ami 
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[Deckel  No.  50-341] 

Detroit  Edison  Co.,  Fenni-2; 
Consideration  of  Issuance  of 
Amendment  to  Facility  Operaf  ng 
License  and  Opportunity  for  a  Hearing 

The  U.S.  Nuclear  Regulatory 
Commission  (the  Commission)  is 
considering  issuance  of  an  amendment 
to  Facility  Operating  License  No.  NPF- 
43,  issued  to  the. Detroit  Edison 
Company  (the  licensee),  for  operation  of 


the  Fermi-2  facility  located  in 

Frenchtown  Township,  Monroe  County, 
Michigan.  The  proposed  amendment 
would  make  changes  to  [ob  titles  and 
changes  to  the  Onsite  Review 
Organization  identified  in  section  6.0  of 
the  Technical  Specifications  included  as 
Appendix  A  to  the  Facility  Operating 
License.  The  proposed  amendment 
would  also  make  changes  to  the 
overtime  limit  restrictions  and  control 
requirements  located  in  section  6.0  of 
the  Technical  Specifitations. 

Before  issuance  of  the  proposed 
license  amendment,  the  Commission 
will  have  made  findings  required  by  the 
Atomic  Energy  Act  of  1954,  as  amended 
(the  Act)  and  the  Commission's 
regulations. 

By  October  1, 1993,  the  licensee  may 
file  a  request  for  a  hearing  with  respect 
to  is-suance  of  the  amendment  to  the 
subject  facility  operating  license  and 
any  person  whose  interest  may  be 
affected  by  this  proceeding  and  who 
wishes  to  participate  as  a  party  in  the 
proceeding  must  file  a  written  request 
fur  a  hearing  and  a  petition  for  leave  to 
intervene.  Requests  for  a  hearing  and  a 
petition  for  leave  to  intervene  shall  be 
filed  in  accordance  with  the 
Commission's  "Rules  of  Practice  for 
Domestic  Licensing  Proceedings"  in  10 
CFR  part  2.  Interested  persoris  should 
consult  a  current  copy  of  10  CFR  2.714 
which  is  available  at  the  Commission's 
Public  Document  Room,  the  Gelman 
Building.  2120  L  Street,  NW.. 
Washington.  DC  20555  and  at  t^ie  local 
public  document  room  located  at  the 
Monroe  County  Library  System,  3700 
South  Custer  Road,  Monroe,  Michigan 
48161.  If  a  request  for  a  hearing  or 
petition  for  leave  to  intervene  is  filed  by 
the  above  date,  the  Commission  or  an 
Atomic  Safety  and  Licensing  Board, 
dt'sigiiated  by  the  Commission  or  by  the 
Chairman  of  the  Atomic  Safety  and 
Licensing  Board  f*8nel,  will  rule  on  the 
request  and/or  petition;  and  the 
Secretary  or  the  designated  Atomic 
Safety  and  Licensing  Board  will  issue  a 
notice  of  hearing  or  an  appropriate 
order. 

As  required  by  10  CFR  2.714,  a 
petition  for  leave  to  intervene  shall  set 
forth  with  particularity  the  interest  of 
the  petitioner  in  the  proceeding,  and 
how  that  interest  may  be  affected  by  the 
result  of  the  proc<^<Kiing.  The  petition 
should  specifically  explain  this  reasons 
why  intervention  should  be  permitted 
with  particular  reference  to  the 
following  factors:  (1)  The  nature  of  the 
petitioner's  right  under  the  Act  to  be 
made^a  party  to  the  proceeding;  (2)  the 
nature  and  extend  of  the  petitioner's 
property,  financial,  or  other  interest  in 
the  proceeding;  and  (3)  the  possible 
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effect  of  any  order  which  may  be 
entered  in  the  proceeding  on  the 
petitioner's  interest.  The  f)efition  should 
also  identify  the  sp)eciFic  aspect{s)  of  the 
subject  matter  of  the  proceeding  as  to 
which  petitioner  wishes  to  intervene. 
Any  person  who  has  filed  a  petition  for 
leave  to  intervene  or  who  has  been 
admitted  as  a  party  may  amend  the 
petition  without  requesting  leave  of  the 
Board  up  to  IS  days  prior  to  the  first 
prehearing  conference  scheduled  in  the 
proceeding,  but  such  an  amended 
petition  must  satisfy  the  specificity 
requirements  described  above. 

Not  later  than  15  days  prior  to  the  Tirst 
prehearing  conference  scheduled  in  the 
proceeding,  a  petitioner  shall  file  a 
supplement  to  the  petition  to  intervene 
which  must  include  a  list  of  the 
contentions  which  are  sought  to  be 
litigated  in  the  matter.  Each  contention 
must  consist  of  a  specific  statement  of 
the  issue  of  law  or  fact  to  be  raised  or 
controverted.  In  addition,  the  petitioner 
shall  provide  a  brief  explanation  of  the 
bases  of  the  contention  and  a  concise 
statement  of  the  alleged  facts  or  expert 
opinion  which  support  the  contention 
and  on  which  the  petitioner  intends  to 
rely  in  proving  the  contention  at  the 
hearing.  The  f)etilioner  must  also 
provide  references  to  those  specific 
sources  and  documents  of  which  the 
petitioner  is  aware  and  on  which  the 
petitioner  intends  to  rely  to  establish 
those  facts  or  expert  opinion.  Petitioner 
must  provide  sufficient  information  to 
show  that  a  genuine  dispute  exists  with 
the  applicant  on  a  material  issue  of  law 
or  fact.  Contentions  shall  be  limited  to 
matters  within  the  scope  of  the 
amendment  under  consideration.  The 
contention  must  be  one  which,  if 
proven,  would  entitle  the  petitioner  to 
relief.  A  petitioner  who  fails  to  file  such 
a  supplement  which  satisfies  these 
requirements  with  respect  to  at  least  one 
contention  will  not  be  permitted  to 
participate  as  a  party. 

Those  permitted  to  intervene  become 
parties  to  the  proceeding,  subject  to  any 
limitations  in  the  order  granting  leave  to 
intervene,  and  have  the  opportunity  to 
participate  fully  in  the  conduct  of  the 
hearing,  including  the  opportunity  to 
present  evidence  and  cross-examine 
witnesses. 

A  request  for  a  hearing  or  a  petition 
for  leave  to  intervene  must  be  filed  with 
the  Secjetary  of  the  Commission,  U.S. 
Nuclear  Regulatory  Commission. 
Washington,  DC  20555,  Attention: 
Docketing  and  Services  Branch,  or  may 
be  delivered  to  the  Commission's  Public 
Document  Room,  the  Gelman  Building, 
2120  L  Street.  NW.,  Washington,  DC 
20555.  by  the  above  date.  Where 
petitions  are  filed  during  the  last  10 


days  of  the  notice  period,  it  is  requested 
that  the  petitioner  promptly  so  inform 
the  Commission  by  a  toll-free  telephone 
call  to  Western  Union  at  l-(e«0)  248- 
5100  (in  Missouri  1-(800)  342-6700). 
The  Western  Union  operator  should  be 
given  Datagram  Identification  Number 
N1023  and  the  following  message 
addressed  to  William  M.  Dean: 
Petitioner's  name  and  telephone 
number:  date  petition  was  mailed:  plant 
name;  and  publication  date  and  page 
number  of  the  Federal  Register  notice. 
A  copy  of  the  petition  should  also  be 
sent  to  the  Office  of  the  General 
Counsel,  U.S.  Nuclear  Regulatory 
Commission,  Washington,  DC  20555, 
and  to  John  Flynn.  Esq..  Detroit  Edison 
Company.  2000  Second  Avenue,  Detroit, 
Michigan  48226.  attorney  for  the 
licensee. 

Nontimely  filings  of  petitions  for 
leave  to  intervene,  amended  petitions, 
supplemental  petitions  and/or  requests 
for  hearing  will  not  be  entertained 
absent  a  determination  by  the 
Commission,  the  presiding  officer  or  the 
presiding  Atomic  Safety  and  Licensing 
Board  that  the  petition  and/or  request 
should  be  granted  based  upon  a 
balancing  of  the  factors  specified  in  10 
CFR  2.714(aMl)(iHv)  and  2.714(d). 

If  a  request  for  a  hearing  is  received, 
the  Commission's  staff  may  issue  the 
amendment  after  it  completes  its 
technical  review  and  prior  Ic  the 
completion  of  any  required  hearing  if  it 
publishes  a  further  notice  for  public 
comment  of  its  proposed  finding  of  no 
significant  hazards  consideration  in 
accordance  with  10  CFR  50.91  and 
50.92 

For  further  details  with  respect  to  this 
action,  see  the  application  for 
amendment  dated  May  24, 1393,  which 
is  available  for  public  inspection  at  the 
Commission's  Public  Document  Room, 
the  Gelman  Building,  2120  L  Street, 
NW..  Washington,  DC  20555,  and  at  the 
local  public  document  room  located  at 
the  Monroe  County  Library  System , 
3700  South  Custer  Road,  Monroe, 
Michigan  48161. 

Dated  at  Rockvill*.  Maryland,  (his  25th  day 
of  August.  i 

For  the  Nuclear  Regulatory  Commission. 
William  M.  Dean, 

Acting  Director.  Project  Directorate  HI- 1 , 
Division  ofFeoctor  Projects— IU>TV/V,  Office 
of  Nuclear  Reactor  Regulation. 
IFR  Doc  93-21356  Filed  9-1-93;  8:45  ami 
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[Docket  No.  50-344] 

Portland  General  Electric  Co.; 
Consideration  of  Issuance  of 
Amendment  to  Facility  Operating 
License,  Proposed  No  Significant 
Hazards  Consideration  Determination, 
and  Opportunity  for  a  Hearir>g 

The  U.S.  Nuclear  Regulatory 
Commission  (the  Commission)  is 
considering  issuance  of  an  amendment 
to  Facility  Operating  Licen.se  No.  NPF- 
1,  issued  to  Portland  General  Electric 
Company  (the  licensee),  for  operation  of 
the  Trojan  Nuclear  Plant  located  in 
Columbia  County,  Oregon. 

The  proposed  amendment  would 
revise  license  condition  2.C(8) 
conc^ning  the  Trojan  Nuclear  Plant 
(Trojan)  Fire  Protection  Program.  The 
licensee  proposed  this  new  licenre 
cxindition  in  accordance  with  Generic 
Letters  86-10  and  88-12,  and  as  part  of 
a  request  to  relocate  those  portions  of 
the  Trojan  Technical  Specifications  (TS) 
that  are  related  to  the  Trojan  Fire 
Protection  Program  from  the  TS  to 
Topical  Report  PGE-1012.  "Trojan 
Nuclear  Plant  Fire  Protection  Plan." 

Portland  General  Electric  submitted  a 
timely  application  for  this  proposed 
amendment  on  March  16. 1993.  and  a 
notice  was  published  on  June  23,  1993, 
in  the  Federal  Register  (58  FR  34088)  as 
required  by  Commission  regubtions  10 
CFR  5Q.91(a)(2).  However,  the  NRC  staff 
noted  that  because  of  an  administrative 
error,  the  notice  did  not  identify  that,  in 
addition  to  relocating  the  Fire 
Protection  Program,  the  proposed 
amendment  included  the  revised  iiceose 
condition.  This  notice  is  being  issued 
specifically  to  identify  the  inclusion  of 
the  re\'i9ed  license  condition  in  the 
amendment  request.  It  is  being  is,sued  as 
an  exigent  15-day  notice  because  more 
than  60  days  have  already  been 
provided  for  public  comment,  with  no 
comments  re<:eived. 

Before  issuance  of  the  proposed 
license  amendment,  the  Commission 
will  have  made  findings  required  by  the 
Atomic  Energy  Act  of  1954,  as  anwnded 
(the  Act)  and  the  Commission's 
regulations.  

Pursuant  to  10  CFR  50.91(a)(6)  for 
amendments  to  be  granted  under 
exigent  circumstances,  the  NRC  staff 
must  determine  that  the  amendment 
request  involves  no  significant  hazards 
consideration.  Under  the  Commission's 
regulations  in  10  CFR  50.92,  this  means 
that  operation  of  the  facility  in 
accordance  with  the  proposed 
amendment  would  not  (1)  involve  a 
significant  increase  in  the  probabihty  or 
consequences  of  an  accident  previously 
evaluated;  or  (2)  create  the  possibiHty  of 
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a  new  or  different  kind  of  accident  from 
any  accident  ffeviously  evaluated;  or 
(3)  involve  a  signiHcant  reduction  in  a 
margin  of  safety.  As  required  by  10  CFR 
50.91(a).  the  Hcensee  has  provided  its 
analysis  of  the  issue  of  no  significant 
hazards  consideration,  which  is 
presented  below: 

1 .  The  proposed  license  amendment  does 
not  involve  a  significant  increase  in  the 
prol)ability  or  the  consequences  of  an 
accident  previously  evaluated. 

This  amendment  merely  relocates  the  fire 
protection  program  elements  from  the  [Trojan 
Technical  Specifications!  TTS  to  PGE-1012. 
No  change  is  t)eing  made  to  the  content  of  the 
TTS  being  relocated.  Operating  limitations 
will  continue  to  be  impwsed,  and  required 
surveillances  will  continue  to  be  performed 
in  accordance  with  written  procedures  and 
instructions  auditable  by  the  NRC. 

Although  proposed  future  changes  to  the 
fire  protection  program  elements  previously 
located  in  the  TTS  will  no  longer  be 
controlled  by  10  CFR  50.90.  proposed 
changes  to  the  TS  requirements  relocated  to 
PGE-1012  will  be  evaluated  by  a  safety 
evaluation  in  accordance  with  the 
requirements  of  10  CFR  50.59  to  determine 
whether  an  unreviewed  safety  question 
exists.  Changes  that  do  represent  an 
unreviewed  safety  question  will  receive  prior 
NRC  approval  before  implementation. 

Thus,  programmatic  controls  will  continue 
to  assure  that  this  change  will  not  have  the 
effect  of  permitting  future  proposed  fire 
protection  program  changes  to  create  an 
unreviewed  safety  question.  It  is  concluded 
that  this  change  does  not  involve  a 
significant  increase  in  the  probability  or 
consequences  of  an  accident  previously 
evaluated. 

2.  The  propKjsed  license  amendment  does 
not  create  the  possibility  of  a  new  or  different 
kind  of  accident  from  any  accident 
previously  evaluated. 

PGE-1012,  incorporated  by  reference  in 
Trojan  FSAR  Section  9.5.1,  contains  the 
Trojan  fire  hazards  analysis.  This  amendment 
merely  relocates  the  fire  protection  TS 
requirements  from  the  TTS  to  PGE-1012.  No 
change  to  the  fire  protection  TS  requirements 
is  t)eing  made  and  thus  the  change  does  not 
create  the  possibility  of  a  new  or  different 
accident  from  those  previously  evaluated. 

As  noted  above,  proposed  changes  to  the 
TS  requirements  relocated  to  PGE-1012  will 
be  evaluated  by  a  safety  evaluation  in 
accordance  with  the  requirements  of  10  CFR 
50.59  to  determine  whether  an  unreviewed 
safety  question  exists.  Changes  that  do 
represent  an  unreviewed  safety  question  will 
receive  prior  NRC  approval  before 
implementation. 

3.  The  proposed  license  amendment  does 
not  involve  a  significant  reduction  in  the 
margin  of  safety. 

This  change  does  not  involve  a  reduction 
to  the  approved  fire  protection  program  or  TS 
fire  protection  requirements.  The  TS  fire 
protection  requirements  are  being  relocated, 
without  alteration  to  PGE-1012.  Since  there 
is  no  change  to  the  requirements,  there  is  no 
reduction  in  the  margin  of  safety. 

As  noted  above,  proposed  changes  to  the 
TS  requirements  relocated  to  PGE-1012  will 


be  evaluated  by  a  safety  evaluation  in 
accordance  with  the  requirements  of  10  CFR 
50.59  to  determine  whether  an  unreviewed 
safety  question  exists.  Changes  that  do 
represent  an  unreviewed  safety  question  will 
receive  prior  NRC  approval  before 
implementation. 

The  NRC  staff  has  reviewed  the 
licensee's  analysis  and,  based  on  this 
review,  it  appears  that  the  three 
standards  of  10  CFR  50.92(c)  are 
satisHed.  Therefore,  the  NRC  staff 
proposes  to  determine  that  the 
amendment  request  involves  no 
significant  hazards  consideration. 

The  Commission  is  seeking  public 
comments  on  this  proposed 
determination.  Any  comments  received 
within  15  days  after  the  date  of 
publication  of  this  notice  will  be 
considered  in  making  any  final 
determination. 

Normally,  the  Commission  will  not 
issue  the  amendment  until  the 
expiration  of  the  15-day  notice  period. 
However,  should  circumstances  change 
during  the  notice  period,  such  that 
failure  to  act  in  a  timely  way  would 
result,  for  example,  in  derating  or 
shutdown  of  the  facility,  the 
Commission  may  issue  the  license 
amendment  before  the  expiration  of  the 
15-day  notice  period,  provided  that  its 
final  determination  is  that  the 
amendment  involves  no  significant 
hazards  consideration.  The  final 
determination  will  consider  all  public 
and  State  comments  received.  Should 
the  Commission  take  this  action,  it  will 
publish  in  the  Federal  Register  a  notice 
of  issuance.  The  Commission  expects 
that  the  need  to  take  this  action  will 
occur  very  infrequently. 

Written  comments  may  be  submitted 
by  mail  to  the  Rules  Review  and 
Directives  Branch,  Division  of  Freedom 
of  Information  and  Publications 
Services,  Office  of  Administration,  U.S. 
Nuclear  Regulatory  Commission, 
Washington,  DC  20555,  and  should  cite 
the  publication  date  and  page  number  of 
this  Federal  Register  notice.  Written 
comments  may  also  be  delivered  to 
room  P-223,  Phillips  Building,  7920 
Norfolk  Avenue.  Bethesda,  Maryland, 
from  7:30  a.m.  to  4:15  p.m.  Federal 
workdays.  Copies  of  written  comments 
received  may  be  examined  at  the  NRC 
Public  Docimient  Room,  the  Gelman 
Building.  2120  L  Street.  NW.. 
Washineton,  DC  20555. 

The  filing  of  requests  for  hearing  and 
petitions  for  leave  to  intervene  is 
discussed  below. 

By  September  17. 1993,  the  licensee 
may  file  a  request  for  a  hearing  with 
respect  to  issuance  of  the  amendment  to 
the  subject  facility  operating  license  and 
any  person  whose  interest  may  be 


affected  by  this  proceeding  and  who 
wishes  to  participate  as  a  party  in  the 
proceeding  must  file  a  written  request 
for  a  hearing  and  a  petition  for  leave  to 
intervene.  Requests  for  a  hearing  and  a 
petition  for  leave  to  intervene  shall  te 
filed  in  accordance  with  the 
Commission's  "Rules  of  Practice  for 
Domestic  Licensing  Proceedings"  in  10 
CFR  part  2.  Interested  persons  should 
consult  a  current  copy  of  10  CFR  2.714 
which  is  available  at  the  Commission's 
Public  Document  Room,  the  Celman 
Building,  2120  L  Street.  NW.. 
Washington.  DC  20555  and  at  the  local 
public  document  room  located  at 
Branford  Price  Millar  Library.  Portland 
State  University.  934  S.W.  Harrison 
Street.  P.O.  Box  1151.  Portland,  Oregon 
97207.  If  a  request  for  a  hearing  or 
petition  for  leave  to  intervene  is  filed  by 
the  above  date,  the  Commission  or  an 
Atomic  Safety  and  Licensing  Board, 
designated  by  the  Commission  or  by  the 
Chairman  of  the  Atomic  Safety  and 
Licensing  Board  Panel,  will  rule  on  the 
request  and/or  petition;  and  the 
Secretary  or  the  designated  Atomic 
Safety  and  Licensing  Board  will  issue  a 
notice  of  hearing  or  an  appropriate 
order. 

As  required  by  10  CFR  2.714,  a 
petition  for  leave  to  intervene  shall  set 
forth  with  particularity  the  interest  of 
the  petitioner  in  the  proceeding,  and 
how  that  interest  may  be  affected  by  the 
results  of  the  proceeding.  The  petition 
should  specifically  explain  the  reasons 
why  intervention  should  be  permitted 
with  particular  reference  to  the 
fdllowing  factors:  (1)  The  nature  of  the 
petitioner's  right  under  the  Act  to  be 
made  a  party  to  the  proceeding;  (2)  the 
nature  and  extent  of  the  petitioner's 
property,  financial,  or  other  interest  in 
the  proceeding;  and  (3)  the  possible 
effect  of  any  order  which  may  be 
entered  in  the  proceeding  on  the 
petitioner's  interest.  The  petition  should 
also  identify  the  specific  aspect(s)  of  the 
subject  matter  of  the  proceeding  as  to 
which  petitioner  wishes  to  intervene. 
Any  person  who  has  filed  a  petition  for 
leave  to  intervene  or  who  has  been 
admitted  as  a  party  may  amend  the 
petition  without  requesting  leave  of  the 
Board  up  to  15  days  prior  to  the  first 
prehearing  conference  scheduled  in  the 
proceeding,  but  such  an  amended 
petition  must  satisfy  the  specificity 
requirements  described  above. 

Not  later  than  15  days  prior  to  the  first 
prehearing  conference  scheduled  in  the 
proceeding,  a  petitioner  shall  file  a 
supplement  to  the  petition  to  intervene 
which  must  include  a  list  of  the 
contentions  which  are  sought  to  be 
litigated  in  the  matter.  Each  contention 
must  consist  of  a  specific  statement  of 
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the  issue  of  law  or  {act  to  be  raised  or 
controverted.  In  addition,  the  petitioner 
shall  provide  a  brief  explanation  of  the 
bases  of  the  contention  and  a  concise 
statement  of  the  alleged  (acts  or  expert 
opinion  which  support  the  contention 
and  on  which  the  petitioner  intends  to 
rely  in  proving  the  contention  at  the 
hearing.  Hie  petitioner  must  also 
provide  references  to  those  specific 
sources  and  documents  of  which  the 
petitioner  is  aware  and  on  which  the 
petitioner  intoids  to  rely  to  establish 
those  facts  or  expert  (pinion.  Petitioner 
must  provide  sufficient  information  to 
show  that  a  genuine  dispute  exists  with 
the  appUcant  on  a  material  issue  of  law 
or  fact.  Contentions  shall  be  limited  to 
matters  within  the  scope  of  the 
amendment  under  consideration.  The 
contention  must  be  one  which,  if 
proven,  would  entitle  the  petitioner  to 
relief.  A  petitioner  who  fails  to  file  such 
a  supplement  which  satisfies  these 
requirements  with  respect  to  at  least  one 
contention  will  not  be  permitted  to 
participate  as  a  party. 

Those  permitted  to  intervene  become 
parties  to  the  proceeding,  subject  to  any 
limitations  in  the  order  granting  leave  to 
intervene,  aiMl  have  the  opportunity  to 
participate  fully  in  the  conduct  of  the 
hearing,  including  the  opportunity  to 
present  evidence  and  cross-examine 
witnesses. 

If  the  amendment  is  issued  before  the 
expiration  of  the  30-day  hearing  period, 
the  Commission  will  make  a  final 
determination  on  the  issue  of  no 
significant  hazards  consideration.  If  a 
hearing  is  requested,  the  final 
determination  will  serve  to  decide  when 
the  hearing  is  held. 

If  the  final  determination  is  that  the 
amendment  request  involves  no 
significant  hazards  consideration,  the 
Commission  may  issue  the  ameridment 
and  make  it  Immediately  effective, 
notwithstanding  the  request  for  a 
hearing.  Any  hearing  held  would  take 
place  after  issuance  of  the  amendment. 

If  the  final  determination  is  that  the 
amendment  request  involves  a 
significant  hazards  consideration,  any 
hearing  held  would  take  place  before 
the  issuance  of  any  amendment. 

A  request  lor  a  hearing  or  a  petition 
for  leave  to  intervene  must  be  filed  with 
the  Secretary  of  the  Commission,  U.S. 
Nuclear  Regulatory  Commission, 
Washington,  DC  20555,  Attention: 
Docketing  and  Services  Branch,  or  may 
be  delivered  to  the  Commission's  Public 
Document  Room,  the  Gelman  Building, 
2120  L  Street,  NW.,  Washington,  DC 
20555,  by  the  above  date.  Where 
petitions  are  filed  during  the  last  10 
days  of  the  notice  period,  it  is  requested 
that  the  petitioner  promptly  so  inform 


the  Commission  by  a  toll-free  telephone 
call  to  Western  Union  at  l-<800)  248- 
5100  (in  Missouri  1-^dOG)  342-6700). 
The  Western  Union  operator  should  be 
given  Datagram  Identification  Number 
N1023  and  the  following  message 
addressed  to  Non-Power  Reactors  and 
Decommissioning  Protect  Directorate, 
Michael  Masnik,  Senior  Pro)ect 
Manager,  U.S.  Nuclear  Regulatory 
Commission,  OWFN  MS  ll-B-20, 
Washington,  DC  20555:  Date  petition 
was  mailed;  plant  name;  and 
puhlicati<m  date  and  page  r  umber  of 
this  Federal  Register  notict .  A  copy  of 
the  petition  should  also  be  sent  to  die 
Office  of  the  General  Couofel,  U.S. 
Nuclear  Regulatory  Commission, 
Washington,  DC  20555,  arn"  to  Leonard 
A.  Girard,  Esquire,  Portlanc  General 
Electric  Company,  121  S.W .  Salmon 
Street.  Portland,  Oregon  97  304.  attorney 
for  the  licensee. 

Nontimely  filings  of  petitions  for 
leave  to  intervene,  amende  i  petitions, 
supplemental  petitions  anc  /or  requests 
for  bearing  wiU  not  be  entertained 
absent  a  determination  by  tbe 
Commission,  the  presiding  officer  or  the 
presiding  Atomic  Safety  an  d  Licensing 
Board  that  the  petition  and  m  request 
should  be  granted  based  upon  a 
balancing  of  the  factors  spe:afied  in  10 
CFR  2.714(aKlMiHT)  and  :  .714(d). 

For  further  details  with  r%pect  to  this 
action,  see  the  application  or 
amendment  dated  March  16, 1993, 
which  is  available  for  public  inspection 
at  the  Commission's  Public  Document 
Room,  the  Gelman  Building],  2120  L 
Street,  NW.,  Washington.  EC  20555.  and 
at  the  local  public  document  room, 
located  at  Branford  Price  Villar  Library. 
Portland  State  University,  f  34  S.W. 
Harrison  Street,  P.O.  Box  1151, 
Portland.  Oegon  97207. 

Dated  at  Rockville.  Marylanrl,  this  27th  day 
of  August  1993. 

For  the  Nuclear  Regulatory  Commission. 
Michael  K.  Webb, 

Acting  Project  Manager,  Non-Fower  Reactors 
and  Decommissioning  Pn^ect  Imctorate, 
Division  of  Operating  Reactor  Support,  Of^ce 
of  Nuclear  Reactor  Regulation, 
(PR  Doc  93-21357  Filed  9-1-33;  8:45  «m] 


SECURITIES  AND  EXCHA.'iQE 
COMMISSION 

Self-Regulatory  Organizat  ons; 
Applications  for  Unlisted  "rading 
Privileges;  Notice  and  Opportunity  for 
Hearing;  Chicago  Slock  Exchange^  Inc. 

August  27, 1993.  ' 

The  above  named  nation  \\  securities 
exchange  has  filed  applicai  ions  with  the 


Securities  and  F.xciiangB  Commission 
("Commission")  pursuant  to  section 
12(fHlKB)  oflhe  Securities  Exchange 
Act  of  1934  aiyi  Rule  12f-l  thereunder 
for  unlisted  trading  privileges  in  the 
following  securities: 

Factory  Stores  of  America,  inc. 
ConuxKn  Stock.  $.01  Par  Value  (File  No.  7- 
11216) 
Garan,  Inc 
Conunon  Stock,  $.01  Par  Value  (File  No.  7- 
11217) 
MuniVest  Pennsylvania  Insured  Fund 
Shares  of  Beneficial  Interest,  S.IO  Par 
Vakie  (FiJe  No.  7-11 21S) 
MuniYield  Arizona  Fund,  Inc 
Common  Stock,  S.IO  Par  Value  (File  Na  7- 
11219) 

These  securities  are  listed  and 
registered  on  one  or  more  other  national 
securities  exchange  and  are  reported  in 
the  consolidated  transaction  reporting 
system. 

Interested  persons  are  invited  to 
submit  on  or  before  September  20, 1993, 
written  data,  views  and  arguments 
concerning  the  above-referenced 
application.  Persons  desiring  to  make 
written  comments  should  file  three 
copies  thereof  with  the  Secretary  of  the 
Securities  and  Exchange  Commission, 
450  Fifth  Street.  NW..  Washington.  IX: 
20549.  Following  this  opportunity  for 
hearing,  the  Commission  will  approve 
the  application  if  it  finds,  based  upon 
all  the  information  available  to  it.  that 
the  extensions  of  unlisted  trading 
privileges  pursuant  to  such  application 
is  consistent  writh  the  maintenance  of 
fair  and  orderiy  markets  and  the 
protection  of  investors. 

For  the  Commission,  by  the  Divisioa  of 
Market  Regulatioa.  pursuant  to  delegated 
authority. 
JoMthan  G.  Katz. 
Secretary. 
IFR  Doc  93-21373  Filed  9-1-93;  •:4S  am] 
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TENNESSEE  VALLEY  AUTNORnY 

Aquatic  Plant  Management  Program; 
Record  of  Decision 

AGENCY:  Tennessee  Valley  Authority. 
ACTION:  Issuance  of  the  record  of 
decision  for  TVA's  supplemental 
environmental  impact  statement, 
"Aquatic  Plant  Management  Program". 

SUMMART:  Notice  is  hereby  given  in 
accordance  with  the  National 
Environmental  Policy  Act  (NEPA)  and 
section  5.4.9  of  TVA's  implementing 
procedures.  45  FR  54111-15  (1980).  that 
TVA  has  decided  to  adopt  the  preferred 
alternative  in  its  final  supplemental 
environmental  impact  statement  (SEIS), 
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"Aquatic  Plant  Management  Program." 
This  final  SEIS  was  made  available  to 
the  public  the  week  of  June  14. 1993, 
and  notice  of  its  availability  was 
published  in  the  Federal  Register  on 
June  25, 1993.  at  58  PR  34434.  TVA  has 
decided  to  continue  its  integrated 
Aquatic  Plant  Management  Program  and 
to  better  involve  the  public  in  deciding 
where  aquatic  plants  should  be 
managed  on  individual  reservoirs. 
FOR  FURTHER  INFORMATJON  CONTACT: 
Robert  Pryor,  Manager,  Environmental 
Compliance,  Water  Management, 
Tennessee  Valley  Authority,  400  West 
Summit  Hill  Drive.  WT  IOC,  Knoxville. 
Tennessee  37902-1499,  telephone  (615) 
632-6695.  Copies  of  the  final  SEIS  may 
be  obtained  from  M.  Paul  Schmierbach, 
Manager,  Environmental  Quality  Staff, 
Tennessee  Valley  Authority,  400 
Summit  Hill  Drive,  WT  8B,  Knoxville, 
Tennessee  37902-1499. 
SUPPLEMENTARY  INFORMATION:  TVA's 
SEIS  updates  TVA's  Final  EIS,  "Control 
of  Eurasian  Watermilfoil."  that  was 
released  in  1972.  The  SEIS  evaluates  the 
potential  environmental  impacts 
associated  with  TVA's  efforts  to  manage 
excessive  aquatic  vegetation  growth  in 
its  reservoir  system.  In  addition  to        * 
Eurasian  watermilfoil,  populations  of 
other  non-native  species,  including 
hydrilla  and  spinyleaf  naiad,  and  a  few 
native  species,  have  increased  to 
problem  levels  in  several  TVA 
mainstream  reservoirs.  Left  unmanaged, 
these  plants  have  the  potential  to  create 
mosquito  habitat  and  conflict  with 
navigation,  recreation,  and  water  supply 
uses  because  of  their  ability  to  grow 
profusely  and  form  dense  aquatic  beds. 

TVA  began  its  Aquatic  Plant 
Management  Program  after  Eurasian 
watermilfoil  began  to  propagate  in  the 
TVA  reservoir  system  in  the  late  1950s 
and  early  1960s.  Because  of  the  open 
habitat  and  the  absence  of  natural 
controls,  this  exotic  plant  quickly 
spread  throughout  the  reservoir  system. 
TVA  experimented  with  different 
control  methods  but  the  early  1960s  had 
identified  water-level  manipulations 
(reservoir  drawdowns),  supplemented 
with  the  use  of  herbicides  (2.4-D),  as 
the  best  means  of  managing 
watermilfoil.  In  1968.  watermilfoil 
covered  approximately  25,000  reservoir 
surface  acres  but,  as  TVA  gradually 
increased  its  control  efforts, 
watermilfoil  populations  began  to 
decline. 

The  National  Environmental  Policy 
Act  was  enacted  in  1970,  and  TVA 
released  an  EIS  on  its  Aquatic  Plant 
Management  Program  in  September 
1972.  This  EIS  examined  a  number  of 
alternative  management  strategies 


including  no  control,  mechanical 
controls,  biological  controls,  water-level 
manipulation  alone,  and  use  of  2,4-D 
alone.  The  EIS  examined  in  detail  the 
potential  impacts  of  2.4-D,  including 
potential  health  risks  and  its  toxicity  to 
animals  and  aquatic  organisms;  and  it 
also  provided  information  about  other 
aquatic  herbicides.  The  1972  EIS 
indicated  that  TVA  would  continue  to 
monitor  advancements  in  aquatic  plant 
management — including  the 
development  of  new  aquatic 
herbicides — for  possible  use  in  the 
program. 

Since  the  release  of  the  initial  EIS.  the 
program  has  evolved  to  address  the 
additional  plant  species  which  have 
become  problems  in  the  reservoir 
system.  Water-level  manipulations 
supplemented  with  treatments  of  2.4-D 
proved  to  be  ineffective  against  most  of 
these  new  species  but  other  EPA- 
approved  herbicides  worked.  These 
other  herbicides  were  added  to  the 
program  after  they  were  further  tested 
by  TVA.  Today's  program  continues  to 
rely  on  a  integrated  management 
strategy.  The  number  of  herbicides  used 
in  the  program  has  increased  to  reflect 
the  existence  of  new  problem  species 
and  improvements  in  aquatic 
herbicides,  and  the  number  of  species 
managed  in  the  program  has  increased. 
However,  water-level  manipulations 
supplemented  with  herbicide  treatments 
remain  TVA's  preferred  control 
techniques. 

The  goal  of  the  program  is  not  to 
eradicate  all  aquatic  plants  but  to 
manage  them  in  "priority"  areas — those 
areas  where  use  conflicts  occur — such 
as  public  access  areas;  water  supply 
intakes;  marinas;  and  residential, 
public,  and  commercial  docks.  Aquatic 
plants  can  provide  valuable  habitat  for 
fish  and  wildlife;  and  consequently, 
most  of  the  aquatic  plant  acreage  on 
TVA's  reservoirs  is  left  untreated  and 
unmanaged  except  for  the  effects 
achieved  by  water-level  manipulation. 

Alternatives  Considered 

The  following  ahematives  were 
considered  by  TVA  and  were  evaluated 
in  the  SEIS:  (1)  No  control.  (2)  the 
current  program  which  includes  water- 
level  manipulations  and  supplemental 
herbicide  treatments.  (3)  biological 
controls,  (4)  mechanical  controls,  and 
(5)  physical  controls.  It  is  difficult  to 
identify  which  of  these  may  be 
environmentally  preferable  because  they 
each  have  potential  negative 
environmental  effects. 

The  "no  control"  alternative  was 
viewed  by  a  number  of  those 
commenting  on  the  SEIS  as 
environmentally  preferable,  but  left 


unchecked  some  exotic  aquatic  plants 
can  grow  so  profusely  that  native 
species  are  lost.  In  addition,  dense  plant 
beds  can  provide  increased  habitat  for 
disease  vectors  (e.g..  mosquitoes),  pose 
safety  risks  to  swimmers,  and  result  in 
decreased  dissolved  oxygen  levels  and 
increased  biochemical  oxygen  demand. 
TVA's  analyses  suggest  that,  in  the 
future,  appropriate  biological  controls 
could  potentially  be  integrated  into  the 
Aquatic  Plant  Management  Program  and 
such  controls  would  likely  be  more 
environmentally  benign.  However,  an 
"appropriate"  biological  control 
method,  such  as  grass  carp,  would  have 
to  incorporate  safeguards  which  ensure 
that  the  result  is  not  simply  replacing 
one  problem  exotic  species  with 
another.  TVA  will  continue  to 
investigate  promising  biological 
controls. 

Basis  for  Decision 

Under  the  TVA  Act,  TVA  has  broad 
responsibilities  for  navigation,  flood 
control,  reforestation,  improvement  of 
marginal  lands,  and  agricuhural  and 
industrial  development  in  the 
Tennessee  Valley.  In  the  context  of 
these  broad  goals,  the  TVA  Act 
specifically  directs  TVA  to  manage  its 
reservoir  system  primarily  for 
navigation,  flood  control,  and  power 
generation.  Consistent  with  these 
purposes  and  TVA's  statutory 
responsibilities,  TVA  attempts  to 
manage  its  reservoir  system  to  allow 
multiple  uses  by  the  public.  TVA's 
Aquatic  Plant  Management  Program  is 
one  of  the  ways  that  TVA  seeks  to 
promote  and  secure  multiple  uses  of  its 
reservoirs. 

The  central  issue  in  the  SEIS  review 
process  was  the  use  of  herbicides  as  a 
component  of  TVA's  current  program. 
Some  of  those  commenting  expressed 
concern  about  the  health  and 
environmental  effects  of  aquatic 
herbicides  and  the  role  of  herbicide 
treatments  in  the  substantial  decline  irt^ 
aquatic  vegetation  on  TVA  reservoirs 
that  occurred  in  1990.  Broad  assertions 
were  made  that  TVA  was  harming  the 
reservoir  system  and  a  number  of 
anecdotal  reports  were  received  about 
diseased  and  deformed  fish,  especially 
on  Chickamauga  Reservoir.  Specific 
questions  about  the  effect  of  inert 
ingredients  in  herbicide  formulations, 
the  potential  for  synergistic  and 
cumulative  impacts  from  multiple 
herbicide  treatments,  and  the  potential 
health  effects  of  2,4-D  were  asked. 
TVA's  SEIS  addresses  all  of  these 
concerns,  and  they  have  been 
considered  in  the  decision  made  to 
continue  the  program. 
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There  has  been  a  substantial  decline 
in  aquatic  plant  populations  following  a 
^period  of  extreme  aquatic  plant  growth 
during  the  recordbreaking  drought 
which  occurred  in  Tennessee  Valley  in 
the  mid  to  late  1980s.  Regional  flooding 
occurring  in  1989  literally  washed  away 
huge  amounts  of  aquatic  plants,  and  a 
return  to  more  normal  rainfall 
conditions  in  1990  broke  the  drought 
and  produced  more  normal  growing 
conditions  for  aquatic  plants.  TVA's 
program  had  very  little  to  do  with  this 
substantial  decline,  hi  the  last  two 
years,  aquatic  plant  acreage  on  most 
reservoirs  has  once  again  begun  to 
increase,  and  TVA  is  receiving  a 
growing  number  of  requests  to  continue 
its  management  activities. 

TVA's  information  does  not  confirm 
the  reports  of  high  incidences  of 
diseased  and  deformed  fish.  In  response 
to  the  comments,  TVA  conducted 
special  fishing  sampling  on  its 
Chickamauga  and  Guntersville 
Reservoirs.  Fish  populations  on  both  of 
these  reservoirs  appear  to  be  both 
abundant  and  healthy.  Although  fishing 
catch  rates  appear  to  be  down  on  both 
of  these  reservoirs,  TVA's  studies 
indicate  that  popular  game  species  such 
as  bass  remain  abundant. 

There  are  unavoidable  risks 
associated  with  the  use  of  any  chemicals 
such  as  herbicides  which  are  formulated 
to  kill  unwanted  plant  sp)ecies,  but  TVA 
has  structured  its  program  to  minimize 
the  use  of  herbicides  and  these  risks. 
TVA  uses  only  EPA-approved 
herbicides  that  are  formulated  for 
aquatic  environments  and  are  low  risk, 
and  it  uses  only  limited  amounts  in 
limited  areas.  The  herbicide  labeling 
process  employed  by  EPA,  that  resuhs 
in  the  apprffval  of  herbicides  for 
specified  use^  requires  analysis  and 
consideration  of  potential  health  and 
environmental  effects.  Both  chronic  and 
acute  effects  are  considered  and, 
although  more  attention  is  given  to  the 
active  ingredient  of  a  herbicide 
formulation,  evaluations  of  whole 
formulations  (active  and  inert 
ingredients)  are  conducted.  EPA  does 
not  approve  a  label  for  a  herbicide  until 
it  determines  that  its  use  will  not  cause 
unreasonable  adverse  effects  to  humans, 
crops,  wildlife,  or  to  the  environment  as 
a  whole.  TVA  applicators  are  well 
trained  and  the  limited  amounts  of 
herbicides  used  in  the  program  are 
applied  in  a  manner  which  minimizes 
the  risk  of  public  exposure. 

TVA  does  not  rely  solely  on  the 
herbicide  labeling  process  despite  the 
substantial  safeguards  it  provides.  TVA 
monitors  and  stays  abreast  of  all 
pertinent  herbicide  research  activities 
and  conducts  its  own  herbicide-related 


research  activities.  For  example,  TVA  is 
currently  engaged  in  an  extersive 
herbicide  research  and  monitoring 
program  on  Guntersville  Reservoir  to 
obtain  more  information  about  and  a 
better  understanding  of  herbicide 
persistence,  potential  for 
bioaccumulation,  and  effectiveness. 
Over  the  more  than  twenty  years  of  its 
program,  TVA  has  conductec  numerous 
research  and  monitoring  studies  and 
perhaps  has,  as  an  institution ,  some  of 
the  heist  experience  and  expertise  in 
aquatic  herbicide  effects  and 
effectiveness  in  the  country. 

TVA's  studies  and  experience  confirm 
that,  when  used  according  to  label 
instructions,  aquatic  herbicides  do  not 
pose  undue  risks  to  public  health  or  the 
environment.  The  SHS  concludes  that 
TVA's  management  program,  including 
its  use  of  aquatic  hertiicides,  has  not 
resulted  in  significant  adverse  impacts 
on  the  envirorurent.  including  sensitive 
resources.  For  example,  the  program  is 
planned  to  avoid  the  use  of  herbicides 
in  areas  where  threatened  and 
endangered  species  are  located  and  is 
otherwise  conducted  in  a  manner  to 
avoid  impacting  such  species.  Years  of 
post-treatment  monitoring  have  not 
indicated  the  existence  of  cvmulative  or 
synergistic  effects  and  such  effects  are 
not  likely  to  occur  considering  the  kinds 
of  herbicides  used  (low  persistence)  and 
the  Umited  areas  in  which  they  are  used 
(less  than  two  percent  of  huge 
reservoirs). 

To  date,  TVA  has  not  found  a  better 
method  of  managing  excessive  amounts 
of  watermilfoil  than  the  use  of  2,4-D, 
and  ceasing  use  of  this  herb  cide  would 
limit  our  ability  to  effectively  manage 
this  exotic  species.  TVA  is  paying  close 
attention  to  EPA's  ongoing  review  of  the 
health  effects  of  2,4-D.  In  th-?  last  several 
years,  2,4-D's  potential  care  nogenic 
properties  have  again  been  questioned. 
Although  EPA  has  not  restricted  its  use, 
EPA  has  required  additional  analyses 
and  studies.  There  have  been  hundreds 
of  studies  which  have  not  found  adverse 
health  or  environmental  effects  from  use 
of  2.4-D.  TVA  does  not  expect  that 
EPA's  current  review  will  conclude  that 
use  of  2,4-D  poses  undue  risks  of 
adverse  effects  much  less  that  the 
limited  and  careful  way  in  which  TVA 
uses  it  poses  such  risks.  However, 
TVA's  use  of  2,4-D  has  declined  and 
should  the  ongoing  review  indicate  that 
TVA's  use  of  2,4-D  poses  a  legitimate 
cause  for  concern  or  should  TVA's 
monitoring  or  research  activities  detect 
cause  for  concern,  TVA  wil  modify  its 
use  of  this  herbicide,  inducing 
dropping  it  from  the  prograii  if 
appropriate. 


Although  TVA's  decision  is  to 
continue  its  integrated  plant 
management  program,  this  does  not 
mean  that  consideration  of  other 
management  methods  will  ceas«.  A 
fundamental  feature  of  TVA's  program 
is  the  evaluation  of  new  management 
methods  and  the  incorporation  of 
methods  which  prove  to  be  more 
effective  and  more  environmentally 
safe.  This  will  continue. 

For  example,  TVA  is  in  the  midst  of 
a  multi-year  assessment  of  the  merits  of 
grass  carp,  a  fish  species  which  prefers 
to  eat  hydrilla.  TVA  released  100,000 
sterile  grass  carp  into  Guntersville  to 
better  determine  their  effectiveness  in 
the  control  of  hydrilla  and  their 
potential  effect  on  other  species.  To 
date,  the  results  have  been  promising, 
and  TVA  could  add  this  biological 
control  method  as  a  component  of  its 
integrated  management  program.  TVA  is 
also  continuing  to  evaluate  the  merits  of 
mechanical  harvesters.  It  appears  that 
mechanical  harvesters  may  not  be 
economical  in  most  situations.  They 
also  tend  to  generate  plant  fragments 
which  can  lead  to  colonization 
downstream,  and  they  can  have 
localized  negative  environmental  effects 
including  killing  small  fish  caught  in 
the  harvester  and  increasing  turbidity. 
However,  in  some  settings  such  as  in 
proximity  to  drinking  water  intakes, 
they  could  be  the  control  method  of 
choice;  and  TVA  may  add  this  as 
another  component  of  its  program. 

Decision 

For  the  reasons  summarized  above 
and  explained  in  greater  detail  in  its 
SEIS.  TVA  has  decided  to  continue  itc 
integrated  Aquatic  Plant  Management 
Program.  This  means  that  it  will 
continue  to  limit  the  supplemental  use 
of  herbicides  to  those  areas  where 
excessive  plant  growth  conflicts  with 
legitimate  uses  of  the  TVA  reservoir 
system  and  to  apply  herbicides  only 
when  plant  growth  in  these  areas 
becomes  excessive.  TVA  will  also 
continue  to  follow  herbicide  research 
activities  undertaken  by  EPA  and  others 
and  will  continue  its  own  research  and 
monitoring  activities.  It  will  adjust  its 
program  to  account  for  the  results  of 
these  external  and  internal  research 
activities  to  ensure  that  the  risks  of 
adverse  health  and  environmental 
impacts  remain  low.  It  will  also 
continue  to  evaluate  and  incorporate 
new  management  methods  into  the 
program  that  are  determined  to  be  more 
effective  and  more  environmentally 
safe. 

TVA  has  also  decided  to  make  one 
process  change  in  its  program:  More 
formal  involvement  of  interested 
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members  of  the  public  and  other 
agencies  in  the  planning  of  management 
activities  on  each  reservoir.  The  SHS 
fSfers  to  this  as  the  "master  planning" 
process,  a  process  which  TVA  employed 
on  a  trial  basis  on  Guntersville  Reservoir 
several  years  ago.  Essentially  with  this 
process,  reservoir-specific  nianagement 
plans  are  developed  through  an 
interactive  pubhc  process.  Because 
substantial  resources  are  required  to  do 
this  and  critical  personnel  are  limited  in 
number,  master  plans  will  have  to  be 
developed  sequentially  for  the 
reservoirs  on  which  management 
activities  are  conducted.  In  the  interim. 
TVA's  current  planning  process  will  be 
employed  (this  also  involves 
preparation  of  reservoir-specific 
management  plans  which  are  publicly 
available).  TVA  will  initiate  the  master 
planning  process  first  on  Chickamauga. 
This  effort  is  expected  to  commence  by 
September  of  this  year. 

Dated:  August  23. 1993. 
Norman  A.  Zigrossi. 
President.  Resource  Group. 
IFR  Doc.  93-21326  Filed  9-1-93;  8:45  am) 
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DEPARTMENT  OF  TRANSPORTATION 

Federal  Aviation  Administration 
[Summary  Notice  No.  PE-93-39] 

Petitions  for  Exemption;  Summary  of 
Petitions  Received;  Dispositions  of 
Petitions  Issued 

agency:  Federal  Aviation 
Administration  (FAA).  DOT. 
ACTION:  Notice  of  petitions  for 
exemption  received  and  of  dispositions 
of  prior  petitions. 

SUMMARY:  Pursuant  to  FAA's  rulemaking 
provisions  governing  the  application, 
processing,  and  disposition  of  petitions 
for  exemption  (14  CFR  part  11).  this 
notice  contains  a  summary  of  certain 
petitions  seeking  relief  from  specified 
requirements  of  the  Federal  Aviation 
Regulations  (14  CFR  chapter  I), 
dispositions  of  certain  petitions 
previously  received,  and  corrections. 
The  purpose  of  this  notice  is  to  improve 
the  public's  awareness  of.  and 
participation  in.  this  aspect  of  FAA's 
regulatory  activities.  Neither  publication 
of  this  notice  nor  the  inclusion  or 
omission  of  information  in  the  summary 
is  intended  to  affect  the  legal  status  of 
any  petition  or  its  final  disposition. 
DATES:  Comments  on  petitions  received 
must  identify  the  petition  docket 
number  involved  and  must  be  received 
on  or  before  September  22. 1993. 


ADDRESSES:  Send  comments  on  any 
petition  in  triplicate  to:  Federal 
Aviation  Administration,  Office  of  the 
Chief  Counsel,  Attn:  Rule  Docket  (AGC- 

10),  Petition  Docket  No. ,  800 

Independence  Avenue.  SW., 
Washington,  DC  20591. 

The  petition,  any  comments  received, 
and  a  copy  of  any  final  disposition  are 
filed  in  the  assigned  regulatory  docket 
and  are  available  for  examination  in  the 
Rules  Docket  (AGC-IO),  room  91 5G, 
FAA  Headquarters  Building  (FOB  lOA), 
800  Independence  Avenue,  SW.. 
Washington,  DC  20591;  telephone  (202) 
267-3132. 

FOR  FtiRTHER  INFORMATION  CONTACT:  Mr. 
Frederick  M.  Haynes.  Office  of 
Rulemaking  (ARM-l),  Federal  Aviation 
Administration.  800  Independence 
Avenue,  SW..  Washington.  DC  20591; 
telephone  (202)  267-3939. 

This  notice  is  published  pursuant  to 
paragraphs  (c).  (e),  and  (^  of  §11.27  of  part 
11  of  th«  Federal  Aviatioa  Regulations  (14 
CFR  part  11). 

Issued  in  Washington,  DC,  on  August  25, 
1993. 

Danven  Long. 

Acting  Assistant  Chief  Counsel  for 
Regulations. 

Petitions  for  Exemption 

Doc/ce!  No..  27362 

Petitioner  Ventura  Air  Services.  Inc. 

Sections  of  the  FAR  Affected:  14  CFR 
91.511(a)(2),  135.165(a)(1)  and  (a)(6) 
and  (b)(6)  and  (7) 

Description  of  Relief  Sought:  To  allow 
the  Ventura  Air  Services,  Inc.  to 
conduct  extended  overwater 
operations  using  a  single  high 
frequency  communications  system 
and  a  single  long-range  navigation 
system. 

Docket  No.:  2729Q 

Petitioner  Mr.  Wayne  K.  Guessford 

Sections  of  the  FAR  Affected:  14  CFR 
121.383(c) 

Description  of  Relief  Sought:  To  allow 
the  petitioner  to  serve  as  a  pilot  in 
Part  121  air  carrier  operations  after  his 
60th  birthday. 

Docket  No.:  27397 

Petitioner  Mr.  Paul  E.  Ebiner 

Sections  of  the  FAR  Affected:  14  CFR 
121.383(c) 

Description  of  Relief  Sought:  To  allow 
the  petitioner  to  serve  as  a  pilot  in 
Part  121  air  carrier  operations  after  his 
60th  birthday. 

Z)oc/cetM>.:  27401 

Petitioner  Mr.  Alan  Watson 

Sections  of  the  FAB  Affected:  14  CFR 
121.383(c) 

Description  of  Relief  Sought:  To  allow 
the  petitioner  to  serve  as  a  pilot  in 
Part  121  air  carrier  operations  after  his 
60th  birthday. 


Dispositions  of  Petitions 

Docket  No.:  27137 

Petitioner  Industrial  Helicopters,  Inc. 

Sections  of  the  FAR  Affected:  14  CFR 
135.143(c)(2) 

Description  of  Relief  Sought/ 
Disposition:  To  permit  Industrial 
Helicopters,  Inc.  (IHl)  to  operate 
without  a  TSO-C112  (Mode  S) 
transponder  installed  on  its  aircraft 
of>erating  under  the  provisions  of  part 
135.  Grant.  August  18.  1993. 
Exemption  No.  5721 

Docket  No.:  27138 

Petitioner  Heli-Lifl.  Inc. 

Sections  of  the  FAR  Affected:  14  CFR 
135.143(c)(2) 

Description  of  Relief  Sought/ 
Disposition:  To  allow  HeU-Lifl,  Inc. 
(HLI)  to  operate  without  a  TSO-C112 
(Mode  S)  transponder  installed  on 
HLI's  aircraft  operating  under  the 
provisions  of  part  135.  Grant.  August 
10,  1993.  Exemption  No.  5713 

Docket  No.:  27142 

Petitioner  Horizon  Helicopters 

Sections  of  the  FAR  Affected:  14  CFR 
135.143(c)(2) 

Description  of  Relief  Sought/ 
Disposition:  To  allow  Horizon 
Helicopters  (HHL)  to  operate  without 
a  TSO-C112  (Mode  S)  transponder 
installed  on  HHL's  aircraft  operating 
under  the  provisions  of  part  135. 
Grant.  August  10,  1993.  Exemption 
No.  5714 

Docket  No:  27\AA 

Petitioner:  New  York  Helicopters 

Sections  of  the  FAR  Affected:  14  CFR 
135.143(c)(2) 

Description  of  Relief  Sought/ 
Disposition:  To  allow  New  York 
Helicopters  (NYH)  to  operate  without 
a  TSO-C112  (Mode  S)  transponder 
installed  on  NYH's  aircraft  operating 
under  the  provisions  of  part  135. 
Grant.  August  10.  1993,  Exemption 
No.  5712 

Docket  No.:  27166 

Petitioner  Puget  Sound  Helicopters,  Inc. 

Sections  of  the  FAR  Affected:  14  CFR 
135.143(c)(2) 

Description  of  Relief  Sought/ 
Disposition:  To  allow  Puget  Sound 
Helicopters,  Inc.  (PHI)  to  operate 
without  a  TSCM:i12  (Mode  S) 
transponder  installed  on  PHI's  aircraft 
operating  under  the  provisions  of  part 
135.  Grant.  August  10, 1993, 
Exemption  No.  5710 

Docket  No.:  27167 

Petitioner  Alaska  Helicopters,  Inc. 

Sections  of  the  FAR  Affected:  14  CFR 
135.143(cM2) 

Description  of  Relief  Sought/ 
Disposition:  To  allow  Alaska 
Hehcopters,  Ina  (AHI)  to  operate 
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without  a  TSO-C112  (Mode  S) 
transponder  installed  on  AHI's 
aircraft  operating  under  the 
provisions  of  part  135.  Grant,  August 
10. 1993.  Exemption  No.  5709 

Docket  No.:  27205 

Petitioner:  Federal  Express  Corporation 

Sections  of  the  FAR  Affected:  14  CFR 
135.143(c)(2) 

Description  of  Relief  Sought/ 
Disposition:  To  allow  Federal  Express 
Corporation  (FEC)  to  operate  without 
a  TSO-C112  (Mode  S)  transponder 
installed  on  FEC's  aircraft  operating 
under  the  provisions  of  part  135. 
Grant,  August  10,  1993.  Exemption 
No.  5711 

Docket  No.:  27230 

Petitioner:  ERA  Aviation,  Inc. 

Sections  of  the  FAR  Affected:  14  CFR 
135.143(c)(2) 

Description  of  Relief  Sought/ 
Disposition:  To  allow  ERA  Aviation, 
Inc.  (ERA)  to  operate  without  a  TSO- 
C112  (Mode  S)  transponder  installed 
on  ERA'S  aircraft  operating  under  the 
provisions  of  part  135.  Grant,  August 
10.  1993.  Exemption  No.  5718 

Docket  No.:  27258 

Petitioner:  Air  Methods 

Sections  of  the  FAR  Affected:  14  CFR 
135.143(c)(2) 

Description  of  Relief  Sought/ 
Disposition:  To  allow  Air  Methods 
(AMD)  to  operate  without  a  TSO- 
C112  (Mode  S)  transponder  installed 
on  AMD's  aircraft  operating  under  the 
provisions  of  part  135.  Grant.  August 
10.  1993,  Exemption  No.  5720 

Docket  No.:  27309 

Petitioner:  State  of  Louisiana, 
Department  of  Social  Services  on 
Behalf  of  Mr.  David  Abshire 

Sections  of  the  FAR  Affected:  14  CFR 
65.71(a)(2) 

Description  of  Relief  Sought/ 
Disposition:  To  enable  Mr.  David 
Abshire  to  become  eligible  for  a 
mechanic  certificate  and  associated 
ratings  although  he  cannot  speak  the 
English  Language.  Grant,  August  18, 
1993,  Exemption  No.  5719 

|FR  Doc  93-21393  Filed  9-1-93.  8:45  am] 
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RICA,  Inc.  7th  Meeting  of  Special 
Committee  172;  Future  Air-Ground 
Communications  In  the  VHP 
Aeronautical  Band  (118-137  MHZ) 

Pursuant  to  section  10(a)(2)  of  the 
Federal  Advisory  Committee  Act  (P.L. 
92-463,  5  U.S.C.,  appendix  I),  notice  is 
hereby  given  for  Special  Committee  172 
meeting  to  be  held  October  4-7, 1993, 
in  the  RTCA  Conference  Room  at  1140 
Connecticut  Avenue,  SW,  suite  1020, 
Washington,  DC  20036. 


The  agenda  for  this  meetin-^  is  as 
follows:  (1)  Introductory  Ren  arks 
(starting  @  9:30  a.m.  first  day  only);  (2) 
Approval  of  summary  of  sixth  meeting; 
(3)  General  discussion  of  activities;  (4) 
WG's  1  &  2  meet  sequentially 
(equivalence  of  V/2  day  each'  (a)  WGl, 
VHF,  Communications  System 
Recommendations  (b)  WG  2,  VHF  Radio 
Signal-in  Spate  MASPS;  (5)  ''lenary 
reconvenes  (a;  Review  progress  of 
working  groups  (b)  Task  assi'^ment;  (6) 
Other  business;  (7)  Date  and  place  of 
next  meeting. 

Specific  Schedule:  Monday,  October  4 
WGl  [V/z  days  +),Tuesday,  October  5 
WG2  (l»/i  days  +),  Thursday  October  7 
Plenary  (V2  day). 

Attendance  is  open  to  the  nterested 
public  but  Umited  to  space  available. 
With  the  approval  of  the  Chi  irman, 
members  of  the  public  may  present  oral 
statements  at  the  meeting.  Persons 
wishing  to  present  statemen  s  or  obtain 
information  should  contact  the  RTCA 
Secretariat,  1140  Connectictt  Avenue, 
NW.,  suite  1020,  Washington,  DC  20036; 
(202)  833-9339.  Any  member  of  the 
public  may  present  a  written  statement 
to  the  committee  at  any  time. 

Issued  in  Washington,  DC,  on  August  26, 
1993. 

Joyce  J.  Gillen, 
Designated  Officer. 

[FR  Doc.  93-21389  Filed  9-1-93;  8:45  am] 
BlUmO  CODE  4no-i»-M 


Technical  Standard  Order  (TSO)-C22g, 
Safety  Belts 

AGENCY:  Federal  Aviation 
Administration  (FAA),  DOT. 
ACTION:  Notice  of  change  to  technical 
standard  order. 

SUMMARY:  By  this  notice,  a  change  is 
incorporated  into  Technical  Standard 
Order  (TSO)  C22g.  This  chf  nge  deletes 
the  last  sentence  in  the  Applicability 
paragraph.  The  applicability  paragraph 
did  not  allow  the  manufacture  of 
previously  approved  safety  belts. 
DATES:  September  2 , 1 993 . 
FOR  FURTHER  INFORMATION  CONTACT: 
Ms.  Bobbie  J.  Smith,  Techrical  Analysis 
Branch,  AIR-120,  Aircraft  ingineering 
Division,  Aircraft  Cerlifica'ion  Service, 
Federal  Aviation  Administration,  800 
Independence  Avenue,  SV\ ., 
Washington,  DC  20591,  Telephone  (202) 
267-9546. 

SUPPLEMENTARY  INFORMATION: 

Background 

A  notice  of  availability  cf  proposed 
TSO-C22g  was  issued  March  17, 1992. 
The  proposed  TSO-22g  str ted  that 


"safety  belts  approved  prior  to  the  date 
of  the  TSO  may  no  longer  be 
manufactured  under  the  provision  of 
their  original  approval."  This  was  a 
special  proposed  restriction,  not 
included  in  TSO's  in  general.  As  a  result 
of  comments  to  the  proposal,  the 
applicability  statement  was  modified  to 
read  "Safety  belts  approved  prior  to  the 
date  of  this  TSO  may  continue  to  be 
manufactured  for  an  additional  six 
months  at  which  time  they  may  no 
longer  be  manufactured  under  the 
provisions  of  their  original  approval." 
Subsequent  to  publication  of  the  TSO, 
additional  information  was  submitted  to 
the  FAA  indicating  an  adverse 
economic  impact  of  the  restriction,  even 
as  modified.  If  the  FAA  had  received 
this  information  prior  to  publication  of 
the  TSO,  the  restriction  would  have 
been  deleted.  Accordingly,  the  FAA  has 
decided  to  remove  this  restriction  and 
permit  the  manufacture  of  safety  belts 
approved  prior  to  the  date  of  issuance 
ofTSO-C22g. 

Because  this  change  relieves  a 
restriction,  the  deletion  of  this 
requirement  is  made  effective  upon 
publication  of  this  notice. 

Issued  in  Washington,  DC,  on  August  27, 
1993. 
John  K.  McGrath, 

Manager,  Aircraft  Engineering  Division, 
Aircraft  Certification  Service. 

(PR  Doc  93-21390  Filed  9-1-93;  8:45  am] 
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DEPARTMENT  OF  THE  TREASURY 

Public  Information  Collection 
Requirements  Submitted  to  0MB  for 
Review 

August  27. 1993. 

The  Department  of  the  Treasury  has 
submitted  the  following  public 
information  collection  requirement(s)  to 
OM6  for  review  and  clearance  under  the 
Paperwork  Reduction  Act  of  1980, 
Public  Law  96-511.  Copies  of  the 
8ubmission(s)  may  be  obtained  by 
calling  the  Treasury  Bureau  Clearance 
Officer  listed.  Comments  regarding  this 
information  collection  should  be 
addressed  to  the  0MB  reviewer  listed 
and  to  the  Treasury  Department 
Clearance  Officer,  Department  of  the 
Treasury.  Room  3171  Treasury  Annex, 
1500  Pennsylvania  Avenue,  NW., 
Washington.  EX:  20220. 

U.S.  Customs  Service 

OMB  Number:  1515-0050. 
Form  Number:  CF  3347  and  CF  3347A. 
Type  ofRexiew:  Extension, 
ifitle:  Declaration  of  Owner  of 
Merchandise  Obtained  (other  than)  in 
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Pursuance  of  a  Purchase  or  Agreement 
to  Purchase  and  Declaration  of 
Importer  of  Record  When  Entry  is 
Made  by  a  Agent. 

Description:  CF  3347  and  CF  3347A 
allows  an  agent  to  submit,  subsequent 
to  making  entry,  the  declaration  of  the 
importer  of  record  which  is  required 
by  statute.  Also,  the  CF  3347  and  CF 
3347A  permits  a  nominal  importer  of 
record  to  Hie  the  declaration  of  the 
actual  owner  and  be  relieved  of 
statutory  liability  for  the  payment  of 
increased  duties. 

Respondents:  Businesses  or  other  for- 
profit. 

Estimated  Number  of  Respondents:  950. 

Estimated  Burden  Hours  Per 
Respondent:  6  minutes. 

Frequency  of  Response:  On  occasion. 

Estimated  Total  Reporting  Burden:  570 
hours. 

Clearance  Officer:  Ralph  Meyer,  (202) 
927-1552,  U.S.  Customs  Service. 
Paperwork  Management  Branch,  room 
6316. 1301  Constitution  Avenue. 
NVV..  Washington,  DC  20229. 

OMB  Reviewer  Milo  Sunderhauf.  (202) 
395-6880,  Office  of  Management  and 
Budget,  room  3001,  New  Executive 
Office  Building.  Washington,  IX 
20503. 

Lois  K.  Holland, 

Departmental  Peports.  Management  Officer 

|FR  Doc.  93-21396  Filed  9-1-93.  845  am) 

BiLUNQ  cooe  *»20-ta-p 


Public  Information  Collection 
Requirements  Submitted  to  0MB  for 
Review 

August  27.  1993. 

The  Department  of  the  Treasury  has 
submitted  the  following  public 
information  collection  requirement(s)  to 
OMB  for  review  and  clearance  under  the 
Paperwork  Reduction  Act  of  1980, 
Public  Law  96-511.  Copies  of  the 
submission(s)  may  be  obtained  by 
calling  the  Treasury  Bureau  Clearance 
Officer  listed.  Comments  regarding  this 
information  collection  should  be 
addressed  to  the  OMB  reviewer  listed 
and  to  the  Treasury  Department 
Clearance  Officer.  Department  of  the 
Treasury,  Room  3171  Treasury  Annex, 
1500  Pennsylvania  Avenue.  NW., 
Washington,  DC  20220. 

U.S.  Customs  Service 

OMB  Number  New. 

Form  Number  CF  426  and  CF  427. 

Type  of  Review:  New  collection. 

T/t/e;  Medical  History  Forms. 

Description:  These  forms  are  used  to 
determine  medical  history  of  persons 
applying  for  position  that  are 
considered  arduous  or  hazardous. 


This  information  is  provided  to  the 

physicians  who  conduct  the  physical 

examinations. 
Respondents:  Individuals  or 

households. 
Estimated  Number  of  Respondents:  700. 
Estimated  Burden  Hours  Per 

Respondent:  45  minutes. 
Frequency  of  Response:  Other  (one 

time). 
Estimated  Total  Reporting  Burden:  525 

hours. 
Clearance  Officer  Ralph  Meyer,  (202) 

927-1552,  U.S.  Customs  Service. 

Paperwork  Management  Branch,  room 

6316, 1301  Constitution  Avenue. 

N.W..  Washington,  DC  20229. 
OMB  Revievwr  Milo  Sunderhauf.  (202) 

395-6880.  Office  of  Management  and 

Budget,  room  3001,  New  Executive 

Office  Building,  Washington,  DC 

20503. 
Lois  K.  Holland, 

Departmental  Reports.  Management  Officer 
|FR  Doc  93-21397  Filed  9-1-93;  8:45  am] 
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Public  Information  Collection 
Requirements  Submitted  to  OMB  (or 
Review. 

August  27, 1993. 

The  Department  of  Treasury  has  made 
revisions  and  resubmitted  the  following 
public  information  collection 
requirement(s)  to  OMB  for  review  and 
clearance  under  the  Paperwork 
Reduction  Act  of  1980,  Public  Law  96- 
511.  Copies  of  the  submission(s)  may  be 
obtained  by  calling  the  Treasury  Bureau 
Clearance  Officer  listed.  Comments 
regarding  this  information  collection 
should  be  addressed  to  the  OMB 
reviewer  listed  and  to  the  Treasury 
Department  Clearance  Officer, 
Department  of  the  Treasury,  Room  3171 
Treasury  Annex,  1500  Pennsylvania 
Avenue,  NW.,  Washington,  DC  20220. 

Internal  Revenue  Service 

OMB  Number;  1545-0074. 

Form  Number  IRS  Form  1040,  Schedule 
D  and  Form  1040  Pay  Voucher. 

Type  of  Review:  Resubmission. 

Title:  U.S.  Individual  Income  Tax 
Return. 

Description:  This  form  is  used  by 
individuals  to  report  their  income  tax 
and  compute  their  correct  tax 
liability.  The  data  is  used  to  verify 
that  the  items  reported  on  the  form 
are  correct  and  are  also  for  general 
statistical  use. 

Respondents:  Individuals  or 
households. 

Estimated  Number  of  Respondents/ 
Recordkeepers:  68,786,268. 

Estimated  Burden  Hours  Per 
Respondent/Recordkeeper: 


Form  1040 

and  1040 

Sche<Jute 

payment 

D 

VOUCtWf 

Recordkeeping  

3  hr..  8 
min.. 

51  min. 

Learning  about  the 

2  hr..  45 

43  mm. 

law  or  the  form. 

mm.. 

Preparing  the  form 

3  hr.,  45 

1  hr..  19 

mm.. 

mm. 

Copying,  asserrv 

53  mm 

48  min. 

Wtng.  and  send- 

ing the  form  to 

the  IRS. 

Frequency  of  Response:  Annually. 

Estimated  Total  Reporting/ 
Recordkeeping  Burden:  1.119,587.324 
hours. 

OMB  Number  1545-0188. 

Form  Number  IRS  Form  4868. 

Type  of  Review:  Resubmission. 

Title:  Application  for  Automatic 
Extension  of  Time  to  File  U.S. 
Individual  Income  Tax  Return. 

Description:  Form  4868  is  used  by 
taxpayers  to  apply  for  an  automatic 
four-month  extension  of  time  to  file 
Form  1040,  Form  1040A,  or  Form 
1040EZ.  This  form  contains  data  used 
by  the  IRS  to  determine  if  a  taxpayer 
qualifies  for  the  extension. 

Respondents:  Individuals  or 
households. 

Estimated  Number  of  Respondents/ 
Recordkeepers:  5,572,999. 

Estimated  Burden  Hours  Per 
Respondent/Recordkeeper: 
Recordkeeping — 26  minutes 
Learning  aoout  the  law  or  the  form — 

13  minutes 
Preparing  the  form — 16  minutes 
Copying,  assembling,  and  sending  the 
form  to  the  IRS — 20  minutes 

Frequency  of  Response:  Annually 

Estimated  Total  Reporting/ 
Recordkeeping  Burden:  6.966.248 
hours. 

Clearance  Officer  Garrick  Shear  (202) 
535-4297,  Internal  Revenue  Service, 
room  5571. 1111  Constitution 
Avenue,  N.W.  Washington.  DC  20224. 

OMB  Reviewer  Milo  Sunderhauf  (202) 
395-6880,  Office  of  Management  and 
Budget,  room  3001,  New  Executive 
Office  Building.  Washington,  DC 
20503. 

Lois  K.  Holland, 

Departmental  Reports,  Management  Officer. 

IFR  Doc.  93-21398  Filed  9-1-93;  8:45  am) 
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Public  Informalfon  Collection 
Requirements  Sut)mitled  to  OMB  for 
Review 

August  27. 1993. 

The  Department  of  Treasury  has 
submitted  the  following  public 
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information  collection  requirement(s)  to 
OMB  for  review  and  clearance  under  the 
Pai>erwork  Reduction  Act  of  1980, 
Public  Law  96-511.  Copies  of  the 
submission(s)  may  be  obtained  by 
calling  the  Treasury  Bureau  Clearance 
Officer  listed.  Comments  regarding  this 
information  collection  should  be 
addressed  to  \he  OMB  reviewer  listed 
and  to  the  Treasury  Department 
Clearance  Officer,  Department  of  the 
Treasury,  Room  3171  Treasury  Annex, 
1500  Pennsylvania  Avenue  NW., 
Washington,  DC  20220. 

Internal  Revenue  Service 

OMB  Number:  New. 

Form  Number:  IRS  Form  8841. 

Type  ofRe\iew:  New  collection. 

Title:  Deferral  of  Additional  1993  Taxes. 

Description:  Form  8841  will  be  used  by 
individuals  to  compute  their  deferral 
of  additional  1993  taxes  (retroactive 
taxes).  The  information  is  needed  to 
ensure  that  the  taxpayer  has  figured 
his  deferral  amount  correctly 
according  to  the  law. 

Respondents:  Individuals  or 
households. 


Estimated  Number  of  Respondents/ 
Recordkeepers:  1,000,000. 

Estimated  Burden  Hours  Per 
Respondent/Recordkeeper: 
Recordkeeping — 46  minutes 
Learning  about  the  law  or  the  form — 

6  minutes 
Preparing  the  form — 32  minutes 
Copying,  assembling,  and  sending  the 
form  to  the  IRS — 20  minutes. 

Frequency  of  Response:  Other  (once 
only,  for  1993). 

Estimated  Total  Reporting/ 
Recordkeeping  Burden:  1 ,830,000 
hours. 

OMB  Number:  1545-0191. 

Form  Number:  IRS  Form  4952. 

Type  of  Review:  Revision. 

Title:  Investment  Interest  Expense 
Deduction. 

Description:  Form  4952  is  used  by 
taxpayers  who  paid  or  accrued 
interest  on  money  borrowed  to 
purchase  or  carry  investment 
property.  The  form  is  used  to  compute 
the  allowable  deduction  for  interest 
on  investment  tndebtedr«ss  and  the 
information  obtained  is  necessary  to 
verify  the  amount  actually  deducted. 

Respondents:  Individuals  or 
households,  Businesses  or  other  for- 


profit,  Small  businesses  or 
organizations. 

Estimated  Number  of  Respondents/ 
Recordkeepers:  800,000. 

Estimated  Burden  Hours  Per 
Respondent/Recordkeeper: 
Recordkeeping — 13  minutes 
Learning  about  the  law  or  the  fo.-m — 

15  minutes 
Preparing  the  form — 21  minutes 
Copying,  assembling,  and  sending  the 
form  to  the  IRS — 10  minutes. 

Frequency  of  Response:  Annually. 

Estimated  Total  Reporting/ 

Recordkeeping  Burden:  792,000 
hours. 

Clearance  Officer  Garrick  Shear  (202) 
622-3869,  Internal  Revenue  Service, 
room  5571, 1111  Constitution 
Avenue.  NW..  Washington.  DC  20224 

OMB  Reviewer:  Milo  Sunderhauf  (202) 
395-6880.  Office  of  Management  and 
Budget,  room  3001;  New  Executive 
Office  Building,  Washington,  DC 
20503. 

Lois  K.  Holland, 

Departmental  Beports,  Management  Officer 

IFR  Doc.  93-21399  Filed  9-1-93;  845  ami 
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Sunshine  Act  Meetings 


Federal  Register 

Vol.  58.  No.  169 

Thursday,  September  2,  1993 


This  section  of  the  FEDERAL  REGISTER 

contains  notices  of  meetings  published  under 
the  "Government  in  the  Sunshine  Act"  (Pub. 
L  94-409)  5  U.S.C.  552b<e)(3). 


EQUAL  EMPLOYMENT  OPPORTUNITY 
COMMISSION 

DATE  AND  TIME:  2:00  p.m.  (Eastern  Time) 
September  14. 1993. 

PLACE:  Conference  Room  on  the  Ninth 
Floor  of  the  EEOC  Office  Building.  1801 
"L"  Street,  NW..  Washington.  DC  20507. 

STATUS:  Part  of  the  Meeting  will  be  open 
to  the  public  and  part  of  the  Meeting 
will  be  closed. 

MATTERS  TO  BE  CONSIDERED: 
Open  Session 

1.  Announcement  of  Notation  Votes. 

2.  Report  to  the  Commission:  Office  of 
General  Counsel. 

3.  Extension  of  Management  Directives  713 
and  714  (Federal  Sector  Affirmative 
Employment)  to  October  1, 1994. 

Qosed  Session 

1.  Litigation  Authorization:  General 
Counsel  Recommendations. 

Note:  Any  matter  not  discussed  or 
concluded  may  be  carried  over  to  a  later 
meeting.  (In  addition  to  publishing  notices 
on  EEOC  Commission  meetings  in  the 
Federal  Register,  the  Commission  also 
provides  a  recorded  announcement  a  fiill 
week  in  advance  on  future  Commission 
sessions.  Please  telephone  (202)  663-7100 
(voice)  and  (202)  663-4077  (TTD)  at  any  time 
for  information  on  these  meetings. 

CONTACT  PERSON  FOR  MORE  INFORMATION: 
Frances  M.  Hart.  Executive  Officer  on 
(202) 663-4070. 

Dated:  August  31, 1993. 
Frances  M.  Hart, 

Executive  Officer,  Executive  Secretariat. 
IFR  Doc.  93-21590  Filed  8-31-93;  2:23  pm) 

BILUNO  COOe  CTSO-Ofr-M 


FEDERAL  HOUSING  FINANCE  BOARD 

"FEDERAL  REGISTER"  CITATION  OF 
PREVIOUS  ANNOUNCEMENT:  58  FR  44401, 
August  20, 1993. 

PREVIOUSLY  ANNOUNCED  TIME  AND  DATE  OF 
THE  MEETING:  9:00  a.m..  Wednesday. 
August  25, 1993. 

CHANGES  IN  THE  MEETING:  The  following 
topic  was  added  to  the  open  portion  of 
the  meeting: 

•  Calculation  of  Area  Median  Income  for 
Purposes  of  the  Affordable  Housing  Program. 


The  following  topic  was  moved  from 
the  closed  portion  of  the  meeting  to  the 
open  portion  of  the  meeting: 

•  System  2000. 

Although  the  System  2000  topic  was 
eligible  for  consideration  in  the  closed 
session  of  the  meeting  pursuant  to 
exemption  (9)(B)  in  section  552b(c)  of 
title  5  of  the  United  States  Code,  the 
Board  determined  that  the  public 
interest  would  be  best  served  if  the  topic 
was  discussed  in  the  open  portion  of  the 
meeting. 

The  Board  further  determined  that 
agency  business  required  its 
consideration  of  these  matters  on  less 
than  seven  days  notice  to  the  public  and 
that  no  earlier  notice  of  these  changes  in 
the  subject  matter  of  the  meeting  was 
practicable. 

CONTACT  PERSON  FOR  MORE  INFORIMATION: 
Elaine  L.  Baker,  Secretary  to  the  Board. 
(202) 408-2837. 
Philip  L.  Conover, 

Managing  Director. 

[FR  Doc.  93-21576  Filed  8-31-93;  2:41  pmj 

BILUNO  COOC  (TIS-OI-M 

BOARD  OF  GOVERNORS  OF  THE  FEDERAL 
RESERVE  SYSTEM 

TIME  AND  DATE:  11:00  a.m..  Tuesday. 
September  7, 1993. 

PLACE:  Marriner  S.  Eccles  Federal 
Reserve  Board  Building,  C  Street 
entrance  between  20th  and  21st  Streets, 
NW.,  Washington,  DC  20551. 

STATUS:  Closed. 

MATTERS  TO  BE  CONSIDERED: 

1.  Personnel  actions  (appointments, 
promotions,  assignments,  reassignments,  and 
salary  actions)  involving  individual  Federal 
Reserve  System  employees. 

2.  Any  items  carried  forward  from  a 
previously  announced  meeting. 

CONTACT  PERSON  FOR  MORE  INFORMATION: 
Mr.  Joseph  R.  Coyne.  Assistant  to  the 
Board;  (202)  452-3204.  You  may  call 
(202)  452-3207,  beginning  at 
approximately  5  p.m.  two  business  days 
before  this  meeting,  for  a  recorded 
announcement  of  bank  and  bank 
holding  company  applications 
scheduled  for  the  meeting. 

Dated:  August  30, 1993. 
Jennifer  J.  Johnson, 
Associate  Secretary  of  the  Board. 
IFR  Doc.  93-21512  Filed  8-31-93;  9:25  pm) 

BILUNO  CODE  6210-01-# 


BOARD  OF  GOVERNORS  OF  THE  FEDERAL 

RESERVE  SYSTEM 

TIME  AND  DATE:  10:00  a.m.,  Wednesday. 

September  8, 1993. 

PLACE:  Marriner  S.  Eccles  Federal 

Reserve  Board  Building,  C  Street 

entrance  between  20th  and  21st  Streets, 

NW.,  Washington.  DC  20551. 

STATUS:  Closed. 

MATTERS  TO  BE  CONSIDERED: 

1.  Personnel  actions  (appointments, 
promotions,  assignments,  reassignments,  and 
salary  actions)  involving  individual  Federal 
Reserve  System  employees. 

2.  Any  items  carried  forward  from  a 
previously  announced  meeting. 

CONTACT  PERSON  FOR  MORE  INFORMATION: 
Mr.  Joseph  R.  Coyne,  Assistant  to  the 
Board:  (202)  452-3204.  You  may  call 
(202)  452-3207,  beginning  at 
approximately  5  p.m.  two  business  days 
before  this  meeting,  for  a  recorded 
announcement  of  bank  and  bank 
holding  company  applications 
scheduled  for  the  meeting. 

Dated:  August  31. 1993. 
Jennifier  ).  Johnson. 

Associate  Secretary  of  the  Board. 

(FR  Doc.  93-21611  Filed  8-31-93;  3:55  pm) 

BtLUfM  CODE  UIO-OI-P 

SECURITIES  AND  EXCHANGE  COMMISSION 

Notice  is  hereby  given,  pursuant  to 
the  provisions  of  the  Government  in  the 
Sunshine  Act,  Pub.  L.  94-409,  that  the 
Securities  and  Exchange  Commission 
will  hold  the  following  meeting  during 
the  week  of  August  30, 1993. 

A  closed  meeting  will  be  held  on 
Thursday,  September  2, 1993.  at  10:00 
a.m. 

Commissioners.  Counsel  to  the 
Commissioners,  the  Secretary  to  the 
Commission,  and  recording  secretaries 
will  attend  the  closed  meeting.  Certain 
staff  members  who  have  an  interest  in 
the  matters  may  also  be  present. 

The  General  Coimsel  of  the 
Commission,  or  his  designee,  has 
certified  that,  in  his  opinion,  one  or 
more  of  the  exemptions  set  forth  in  5 
U.S.C.  552b(c)  (4),  (8),  (9)(A)  and  (10) 
and  17  CFR  200.402(a)  (4),  (8).  (9)(i)  and 
(10).  permit  consideration  of  the 
scheduled  matters  at  a  closed  meeting. 

Commissioner  Beese,  as  duty  officer, 
voted  to  consider  the  items  listed  for  the 
closed  meeting  in  a  closed  session. 

The  subject  matter  of  the  closed 
meeting  scheduled  for  Thursday, 
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September  2, 1993,  at  10:00  a.m..  will 
be: 

Institution  of  in)unctive  actions. 


Opinions. 

At  times,  changes  in  Commission 


ns^ini  ion  oi  m)unciwe  «:iions^^  priorities  require  alterations  in  the  ^'««-  '^"8"'"  ^ 

Institution  of  administTative  proceedings  of        .     .  ,.        ,        »•      •.  r^     t  _^l         innathan  r;  Kat« 

,„„{ — ,™„„.«o»..~.  *^  ^^        scheduhne  of  meetmc  Items.  For  further     lonaman  o.  Kaiz, 


or  postponed,  please  contact:  Bruce 
Rosenblum  at  (202)  272-2300. 

Dated;  August  31. 1993. 


an  enforcement  nature. 


Settlement  of  administrative  proceeding  of     information  and  to  ascertain  what,  if 
an  enforcement  nature.  any,  matters  have  been  added,  deleted 

Litigation  Matter. 


Secretary. 

|FR  Doc  93-21602  Filed  8-31-93;  3:41  pm| 
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Corrections 


TNs  section  o«  the  FEDERAL  REGISTER 
contains  edrtonal  conections  o<  prevxxjsly 
puWished  PresKJentia).  Rule.  Proposed  Rule, 
and  HObce  documents.  These  coaections  are 
prepared  by  the  Olfice  cH  the  Federal 
Register.  Agency  prepared  corrections  are 
issued  as  signed  docurnents  and  appear  in 
the  appropriate  document  categones 
elsewhere  in  the  issue. 


DEPARTMENT  OF  THE  INTERIOR 

Offic*  of  Surface  Mining  Reclamation 
and  Enforcement 

30CFRPart948 

West  Virginia  Permanent  Regulatory 
Program.  Statutory  and  Regulatory 
Modifications 

Correction 

In  proposed  rule  document  93-19351 
beginning  on  page  42903  in  the  issue  of 
Thursday,  August  12. 1993,  in  the 
second  column,  in  the  DATES  section. 
"September  6. 1993"  is  corrected  to  read 
"September  7. 1993." 

BIUJNQ  COOf  1SO»«1-0 


Federal  Register 
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Thursday 
September  2,  1993 
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Part  II 


Department  of 
Agriculture 


Forest  Service 


36  CFR  Part  242 


Department  of  the 
Interior 


Fish  and  Wildlife  Service 


50  CFR  Part  100 

Subsistence  Management  Regulations  for 

Public  Lands  In  Alaska;  1994-1995 

Subsistence  Taking  of  Wildlife;  Proposed 

Rules 
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DEPARTMENT  OF  AGRICULTURE 

Forest  Service 

36  CFR  Part  242 

DEPARTMENT  OF  THE  INTERIOR 

Fish  and  Wildlife  Service 

50  CFR  Part  100 
RIN  1018-AB43 

Subsistence  Management  Regulations 
for  Public  Lands  in  Alaska;  1994-1995 
Subsistence  Taking  of  Wildlife 
Regulations 

AGENCY:  Forest  Service,  Agriculture;  and 
Fish  and  Wildlife  Service.  Interior. 
action:  Proposed  rule. 

SUMMARY:  This  proposed  rule 
establishes  regulations  for  seasons, 
harvest  limits,  methods,  and  means 
related  to  taking  of  wildlife  for 
subsistence  uses  during  the  1994-1995 
regulatory  year.  This  rule  making  is 
necessary  because  subpart  D  regulations 
require  annual  public  review.  When 
Hnal,  this  rulemaking  will  replace 
hunting  and  trapping  regulations  in 
"Subsistence  Management  Regulations 
for  Public  Lands  in  Alaska.  Subpart  D — 
1993-1994  Subsistence  Taking  of  Fish 
and  Wildlife  Regulations,"  which  expire 
on  June  30. 1994. 

DATES:  Written  public  comments  and 
proposals  to  change  this  proposed  rule 
will  be  accepted  through  October  14, 
1993.  Public  meetings  on  this  proposed 
rulemaking  will  be  held  from  September 
27-October  8,  1993,  at  the  following 
locations  in  Alaska:  Anchorage,  Barrow. 
Bethel.  Fairbanks.  Galena.  Kodiak. 
Kotzebue.  Naknek.  Nome,  and  Sitka. 
Written  proposals  to  change  subpart  D 
regulations  will  be  compiled  and 
distributed  for  additional  public  review 
during  the  second  week  of  November 
1993.  A  second  60-day  public  comment 
period  will  follow  distribution  of  the 
compiled  proposal  packet.  Written 
public  comments  on  distributed 
proposals  will  be  accepted  during  the 
second  public  comment  period.  Oral 
comments  on  prop>osals  to  change 
subpart  D  regulations  may  be  presented 
to  the  Federal  Subsistence  Board 
(Board)  during  a  public  meeting 
scheduled  to  be  held  in  April  1994.  At 
that  meeting,  the  Board  will  deliberate 
and  take  final  action  on  proposals 
received  that  request  changes  to  this 
proposed  rule. 

ADDRESSES:  Written  comments  and 
proposals  for  changes  to  these  proposed 
regulations  may  be  sent  to  the  Chair. 
Federal  Subsistence  Board,  do  U.S.  Fish 


and  Wildlife  Service.  1011  E.  Tudor 
Road.  Anchorage,  Alaska  99503. 
FOR  FlfflTHER  MF0RMAT10N  CONTACT: 
Chair.  Federal  Subsistence  Board,  c/o 
U.S.  Fish  and  Wildlife  Service, 
Attention;  Richard  S.  Pospahala.  Office 
of  Subsistence  Management,  1011  E. 
Tudor  Road,  Anchorage,  Alaska  99503; 
telephone  (907)  786-3447.  For  questions 
specific  to  National  Forest  System 
lands,  contact  Norman  R.  Howse. 
Assistant  Director  Subsistence.  USDA. 
Forest  Service,  Alaska  Region.  P.O.  Box 
21628.  Juneau.  Alaska  99802-1628, 
telephone  (907)  586-8890. 

SUPPLEMENTARY  INFORMATION: 

Proposed  Changes  from  1993-1994 
Seasons  and  Bag  Limit  Regulations 

Subpart  D  regulations  are  subject  to 
an  annual  cycle  and  require 
development  of  an  entire  new  rule  each 
year.  Consequently,  this  proposed  rule 
reflects  regulation  changes  for  the  1994- 
1995  regulatory  year  that  are  approved 
by  the  Board.  Regulations  contained  in 
this  proposed  rule  will  take  effect  on 
July  1, 1994.  unless  elements  are 
changed  by  subsequent  Board  action 
following  the  public  review  process 
outlined  herein. 

The  text  of  the  1993-1994  subpart  D 
final  rule  served  as  the  foundation  for 
the  1994-1995  subpart  D  proposed  rule. 
Editorial  changes  and  other 
modifications  to  the  1993-1994  final 
rule  have  been  made  to  clarify  and 
enhance  Federal  subsistence 
management  program  regulations  for  the 
1994-1995  regulatory  year.  These 
include: 

•  Deletion  of  definition/classification 
for  fur  animal. 

•  New  definitions  of  designated 
hunter,  harvest  limit,  hunting,  marmot, 
ram,  and  trapping. 

•  Deletion  of  fish  and  shellfish  taking 
regulations. 

•  Modified  methods  and  means 
restrictions  associated  with  the  taking  of 
wildlife  by  hunting  and  trapping. 

•  Modified  Unit  tables  to  distinguish 
between  hunting  and  trapping  seasons, 
and  harvest  limits. 

•  Restriction  on  the  use  of  books  to 
take  wildlife. 

•  Deletion  of  same-day-airbome 
regulations  for  taking  of  certain 
furbearers. 

•  Change  in  harvest  limit  restrictions 
of  "bull"  moose  to  "antlered  bull" 
moose  in  certain  Units. 

Subpart  D  regulations  were  originally 
established  from  a  framework  of  State  of 
Alaska  fish  and  game  regulations.  The 
1993-1994  subpart  D  regulations  were 
modified  to  remove  certain  provisions 
which  have  no  Federal  subsistence 


matTagement  application.  Additional 
efforts  to  clarify  the  subsistence 
regulations  are  reflected  in  this 
proposed  rule.  The  classification  of  fur 
animal  has  been  removed,  and 
regulations  have  been  modified  to 
clarify  the  methods,  means,  seasons, 
and  harvest  limits  for  trapping  and    ' 
hunting  of  furbearers.  Moreover. 
trapping  and  hunting  are  defined,  and 
the  seasons  and  harvest  limits  for 
species  taken  relative  to  hunting  and 
trapping  methods  and  means  are 
identified  in  the  season  tables  for  each 
Unit.  In  certain  Units,  moose  harvest 
limits  that  were  restricted  to  "bulls" 
have  been  modified  to  "antlered  bulls" 
in  an  attempt  to  reduce  take  of  cows  or 
calf  moose. 

A  same-day-airbome  regulation  that 
allowed  the  taking  of  arctic  fox.  red  fox. 
coyote,  and  lynx,  if  over  100  feet  from 
a  landed  aircraft  has  been  removed.  This 
regulation  appears  to  be  inconsistent 
with  subsistence  uses  of  these  species 
and  may  promote  violations  of 
§ .25(b)(1)  (iv)  and  (v)  found  herein. 

Subsistence  Taking  of  Fish  and 
Shellfish  Regulations 

This  proposed  rule  contains  no 
subsistence  fishing  or  shellfish  taking 
provisions.  Subsistence  fishing  and 
shellfish  regulations  are  presently  being 
revised  to  conform  with  Federal 
regulatory  authorities,  and  to  simplify 
applicable  area  restrictions,  methods, 
means,  seasons,  and  harvest  limits.  In 
addition,  the  Beard  will  propose  to  the 
Secretaries  of  the  Interior  and 
Agriculture  that  the  regulatory  year 
governing  subsistence  fish  and  shellfish 
taking  activities  be  changed  from  the 
June  1-July  30  annual  cycle  to  a  January 
1-December  31  cycle  in  order  to  provide 
more  consistency  during  those  months 
when  fish  and  shellfish  are  most 
commonly  harvested.  The  subsistence 
fish/shellfish  revised  regulations  will  be 
put  forth  in  a  separate  proposed  rule 
approximately  November  1, 1993. 

Applicability  of  Subparts  A,  B,  and  C 

Subparts  A,  B,  and  C  of  the 
Subsistence  Management  Regulations 
for  Public  Lands  in  Alaska,  50  CFR 
100.1  to  100.24  and  36  CFR  100.1  to 
100.24,  remain  effective  and  apply  to 
this  proposed  rule  for  subpart  D. 
Therefore,  all  definitions  located  at  50 
CFR  100.4  and  36  CFR  100.4  apply  to 
regulations  found  in  this  subpart.  The 
identified  sections  include  definitions 
for  the  following  terms: 

/?egu/afo/y  year  which  "means  July4 
through  June  30"; 

Federal  Lands  which  "means  lands 
and  waters  and  interests  therein  title  to 
which  is  in  the  United  States";  and 
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Public  land  or  pObHc  lands  which 
"means  lands  situated  in  Alaska  which 
are  Federal  lands,  except— 

(1)  Land  selections  of  the  State  of 
Alaska  which  have  been  tentatively 
approved  or  validly  selected  under  the 
Alaska  Statehood  Act  and  lands  which 
have  been  confirmed  to,  validly  selected 
by,  or  granted  to  the  Territory  of  Alaska 
or  the  State  under  any  other  provision 
of  Federal  Law; 

(2)  Land  selections  of  a  Native 
Corporation  made  under  the  Alaska 
Native  Claims  Settlement  Act  which 
have  not  been  conveyed  to  a  Native 
Corporation,  unless  any  such  selection 
is  determined  to  be  invalid  or  is 
relinquished;  and 

(3)  Lands  referred  to  in  Section  19(b) 
of  the  Alaska  Native  Claims  Settlement 
Act." 

Navigable  Waters 

At  this  time.  Federal  subsistence 
management  program  regulations  apply 
to  all  non-navigable  waters  located  on 
public  lands  and  to  navigable  waters 
located  on  the  public  lands  identified  at 
50  CFR  100.3(b)  and  36  CFR  242.3(b)  of 
the  Subsistence  Management 
Regulations  for  Public  Lands  in  Alaska, 
subparts  A,  B,  and  C  (57  FR  22940- 
22964)  published  May  29,  1992. 
Nothing  in  these  regulations  is  intended 
to  enlarge  or  diminish  authorities  of  the 
Departments  to  manage  submerged 
lands,  title  to  which  is  held  by  the 
United  States  Government. 

Public  Review  Process — Regulation 
Comments,  Proposals,  and  Public 
Meetings 

Written  comments  or  proposed 
regulation  changes  may  be  submitted  in 
writing  to  the  address  identified  at  the 
beginning  of  this  rulemaking  by  October 
14, 1993.  Comments  or  proposals  may 
also  be  presented  at  public  meetings  to 
be  held  from  September  27-C)ctober  8, 
1993  in  Anchorage,  Barrow,  Bethel, 
Fairbanks,  Galena.  Kodiak,  Kotzebue. 
Naknek,  Nome,  and  Sitka. 

Proposals  should  be  specific  to 
subpart  D  rogulations,  including 
changes  to  subsistence  seasons,  harvest 
limits,  and/or  methods  and  means. 
Proposals  submitted  to  the  Board  should 
include,  at  minimum,  the  following 
information: 

a.  The  name,  address,  and  telephone 
number  of  the  individual  or 
organization  submitting  the  proposal; 

b.  The  section  and/or  paragraph  of  the 
proposed  rule  for  which  the  change  is 
being  suggested; 

c.  A  statement  explaining  why  the 
change  is  necessary; 

d.  A  proposed  solution; 


e.  Suggested  wording  for  the 
regulation  addition  or  change;  and 

I.  Any  supporting  information. 

Proposals  which  fail  to  include  the 
above  information,  or  proposals  which 
are  beyond  the  scope  of  authorities  in 
subpart  D,  may  be  rejected.  The  public 
is  encouraged  to  use  standardized 
proposal  forms  to  submit 
recommendations  to  the  Board.  Proposal 
forms  may  be  obtained  from  the  U.S. 
Fish  and  Wildlife  Service  at  the  address 
listed  above. 

Following  public  distribution  of 
proposals  for  changes  to  the  1994-1995 
proposed  subpart  D  regulations,  a 
second  60-day  comment  p)eriod  will  be 
provided  to  allow  public  review  of  those 
proposals  that  will  be  considered  by  the 
Board.  A  second  series  of  public 
meetings  will  be  held  in  February  1994. 
to  assist  in  developing 
recommendations  to  the  Board.  Written 
comments  on  proposals  may  be 
submitted  to  the  U.S.  Fish  and  Wildlife 
Service  before  conclusion  of  the  second 
comment  period  which  is  presently 
scheduled  to  end  on  January  21, 1994. 
The  Board  will  discuss  and  evaluate 
proposed  changes  to  this  rule  during  a 
public  meeting  scheduled  to  be  held  in 
Anchorage.  April  11-15. 1994.  The 
public  may  provide  additional  oral 
testimony  on  specific  proposals  before 
the  Board  at  that  time. 

Federal  Regional  Advisory  Councils 

Pursuant  to  the  Record  of  Decision, 
Subsistence  Management  for  Federal 
Public  Lands  in  Alaska.  April  6, 1992, 
and  the  Subsistence  Management 
Regulations  for  Public  Lands  in  Alaska, 
36  CFR  242.11  (1992)  and  50  CFR 
100.11  (1992),  and  for  the  purposes 
identified  therein.  Alaska  has  been 
divided  into  ten  subsistence  resource 
regions,  each  of  which  is  to  be 
represented  by  a  Regional  Advisory 
Council  (Council).  The  Councils  provide 
a  forum  for  rural  residents  with  personal 
knowledge  of  local  conditions  and 
resource  requirements  to  have  a 
meaningful  role  in  the  subsistence 
management  of  fish  and  wildlife  on 
Alaska  public  lands.  Presently,  the 
Councils  are  composed  of  no  fewer  than 
seven  and  no  more  than  thirteen 
members  who  are  residents  of  the  region 
and  are  knowledgeable  of  local 
subsistence  concerns.  Charters  for  these 
councils  were  approved  and  signed  by 
former  Secretary  Lujan  on  January  19, 
1993. 

An  extensive  recruitment  effort  for 
Council  member  nominations  was 
conducted  by  personnel  from  each  of 
the  five  Federal  agencies  responsible  for 
subsistence  management  in  Alaska. 
These  efforts  resulted  in  260  applicants 


for  84  Council  positions.  The  Board 
reviewed  the  list  of  applicants  and 
submitted  its  recommendations  for 
Council  membership  to  the  Offices  of 
the  Secretaries  of  Interior  and 
Agriculture  on  June  4, 1993.  The  Board 
recommendations  were  made  with  due 
consideration  of  adequate  geographical, 
cultural,  and  user  diversity  within  each 
region.  As  specified  in  the  Council 
charters,  initial  appointments  will  be 
stagge/ediipm  one  to  three  years. 
Substeuent  appointments  will  carry  3-  - 
year  terms.  Appointment  terms  expire 
on  Etecember  2  of  the  appropriate  year. 

As  of  July  20, 1993,  Secretarial 
appointments  of  Council  members  had 
not  been  made.  The  Board  anticipates 
that  the  Councils  will  be  operational  in 
the  near  future,  and  once  established, 
will  have  a  substantial  role  in  helping 
residents  of  the  region  review  this 
proposed  rule  and  make  comments  on 
it.  If  timely  established,  each  Council 
vdll  conduct  the  identified  public 
meetings  following  publication  of  this 
proposed  rule  and/or  those  for  review  of 
regulation  proposals.  Moreover,  the 
Council  Chairs  will  be  invited  to 
represent  their  Council  at  the  Board 
meeting  in  April  1994. 

Conformance  With  Statutory  and 
Regulatory  Authorities 


Paperwork  Reduction  Act 

These  rules  contain  information 
collection  requirements  subject  to  Office 
of  Management  and  Budget  (0MB) 
approval  under  44  U.S.C.  3501-3520. 
They  apply  to  the  use  of  public  lands  in 
Alaska.  The  information  collection 
requirements  described  above  are 
approved  by  the  OMB  under  44  U.S.C. 
3501  and  have  been  assigned  clearance 
number  1018-0075. 

Public  reporting  burden  for  this  form 
is  estimated  to  average  0.1382  hours  per 
response,  including  time  for  reviewing 
instructions,  gathering  and  maintaining 
data,  and  completing  and  reviewing  the 
form.  Direct  comments  on  the  burden 
estimate  or  any  other  aspect  of  this  form 
to:  Information  Collection  Officer,  U.S. 
Fish  and  Wildlife  Service.  1849  C  Street. 
NW..  MS  224  ARLSQ.  Washington.  DC 
20240;  and  the  Office  of  Management 
and  Budget.  Paperwork  Reduction 
Project  (1016-0075),  Washington,  DC 
20903.  Additionally,  information 
collection  requirements  may  be 
imposed,  if  the  Councils  and  Local 
Advisory  Committees  subject  to  the 
Federal  Advisory  Committee  Act.  are 
established  under  subpart  B.  Such 
requirements  will  be  submitted  to  OMB 
for  approval  prior  to  their 
implementation. 
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Economic  Effects 

Executive  Order  12291.  "Federal 
Ri*gulation,"  of  February  19. 1981, 
requires  the  preparation  of  regulatory 
impact  analysis  for  major  rules.  A  major 
rule  is  one  likely  to  result  in  an  annual 
effect  on  the  economy  of  $100  million 
or  more;  a  major  increase  in  costs  or 
prices  for  consumers,  individual 
industries,  government  agencies  or 
geographic  regions;  or  significant 
adverse  effects  on  the  ability  of  United 
States-based  enterprises  to  compete 
with  foreign-based  enterprises.  The 
Regulatory  Flexibility  Act  of  1980  (5 
U.S.C.  601  et  seq.)  requires  preparation 
of  flexibility  analyses  for  rules  that  will 
have  a  significant  eHect  on  a  substantial 
number  of  small  entities,  which  include 
small  businesses,  organizations,  or 
governmental  jurisdictions. 

The  Departments  of  the  biterior  and 
Agriculture  have  determined  that  this 
rule  making  is  not  a  "major  rule"  within 
the  meaning  of  Executive  Order  12291 
and  certify  that  it  will  not  have  a 
significant  economic  effect  on  a 
substantial  number  of  small  entities 
within  the  meaning  of  the  Regulatory 
Flexibility  Act. 

This  rule  making  will  impose  no 
significant  costs  on  small  entities;  the 
exact  number  of  businesses  and  the 
amount  of  trade  that  will  result  from 
this  Federal  land-related  activity  is 
unknown.  The  aggregate  effect  is  an 
insignificant  positive  economic  effect  on 
a  number  of  small  entities.  The  number 
of  small  entities  affected  is  unknown; 
but,  the  fact  that  the  positive  effects  will 
be  seasonal  in  nature  and  will,  in  most 
cases,  merely  continue  preexisting  uses 
of  public  lands  indicates  they  will  not 
be  significant. 

These  regulations  do  not  meet  the 
threshold  criteria  of  "Federalism 
Effects,"  as  set  forth  in  Executive  Order 
12612.  Title  VIU  of  ANILCA  requires  the 
Secretaries  to  provide  for  a  subsistence 
preference  on  public  lands.  The  scope  of 
this  program  is  limited  by  definition  to 
certain  pubUc  lands.  Likewise,  these 
regulations  have  no  significant  taking 
implications  related  to  any  property 
rights  as  outlined  by  Executive  Order 
12630. 

Drafting  Information 

These  regulations  were  drafted  under 
the  guidance  of  Richard  S.  Pospahala, 
Office  of  Subsistence  Management, 
Alaska  Regional  Office,  U.S.  Fish  and 
Wildlife  Service,  Anchorage,  Alaska. 
Additioiiai  guidance  was  provided  by 
Thomas  H.  Boyd,  Alaska  State  Office, 
Bureau  of  Land  Management;  John 
Hiscock,  Alaska  Regional  Office, 
National  Park  Service;  John  Borbridge. 


Alaska  Area  Office,  Bureau  of  Indian 
Affairs;  and  Norman  Howse,  USDA, 
Forest  Service. 

List  of  Subiects 

36  CFR  Part  242 

Administrative  practice  and 
procedure,  Alaska,  Fish,  National 
forests.  Public  lands,  Reporting  and 
record  keeping  requirements.  Wildlife. 

50  CFR  Part  100 

Administrative  practice  and 
procedure,  Alaska,  Fish,  Public  lands. 
Reporting  and  record  keeping 
requirements,  Wildlife. 

Words  of  Issuance 

For  the  reasons  set  out  in  the 
preamble.  Title  36,  part  242,  and  title 
SO,  part  100.  of  the  Code  of  Federal 
Regulations,  are  amended  as  set  forth 
below. 


PART 


—SUBSISTENCE 


MANAGEMEffT  REGULATIONS  FOR 
FEDERAL  PUBUC  LANDS  IN  ALASKA 

1.  The  authority  citation  for  both  ^6 
CFR  Part  242  and  50  CFR  part  100  is 
revised  to  read  as  follows: 

Authority:  16  U.S.C  3,  472,  551.  668dd, 
3101-3126;  18  U.S.C  3551-3586;  43  U.S.C 
1733. 

2.  In  subpart  D  § .25  is  revised 

to  read  as  follows: 

Subpart  D— Subsistence  Taking  of 
Fish  and  Wildlife 

f .25  Subsistence  taking  of  wildlife. 

(a)  Definitions.  The  following 
definitions  shall  apply  to  all  regulations 
contained  in  this  section. 

ADF6-G  means  the  Alaska  Department 
of  Fish  and  Game. 

Aircraft  means  any  kind  of  airplane, 
glider,  or  other  device  used  to  transport 
people  or  equipment  through  the  air, 
excluding  helicopters. 

Airport  means  an  airport  listed  in  the 
Federal  Aviation  Administration, 
Alaska  Airman's  Guide  and  chart 
supplement. 

Animal  means  those  species  with  a 
vertebral  column  (backbone). 

Antler  means  one  or  more  solid,  horn- 
like appendages  protruding  from  the 
head  of  a  caribou,  deer,  or  moose. 

Antlered  means  any  caribou,  deer,  or 
moose  having  at  least  one  visible  antler. 

Antlerless  means  any  caribou,  deer,  or 
moose  not  having  visible  antlers 
attached  to  the  skull. 

Bear  means  black  bear,  or  brown  or 
grizzly  bear. 

Bow  means  a  longbow,  recurve  bow, 
or  compound  bow,  excluding  a 
crossbow,  or  any  bow  equipped  with  a 


mechanical  device  that  holds  arrows  at 
full  draw. 

Broadbead  means  an  arrowhead  that 
is  not  barbed  and  has  two  or  more  steel 
cutting  edges  having  a  minimum  cutting 
diameter  of  not  less  than  seven-eighths 
indi. 

Brow  tine  means  a  tine  on  the  front 
portion  of  a  moose  antler,  typically 
projecting  forward  from  the  base  of  the 
antler  toward  the  nose. 

Buck  means  any  male  deer. 

Bull  means  any  male  moose,  caribou, 
or  musk  oxen. 

Closed  season  means  the  time  when 
wildlife  may  not  be  taken. 

Cub  bear  means  a  brown  or  grizzly 
bear  in  its  first  or  second  year  of  life,  or 
a  black  bear  (including  cinnamon  and 
blue  phases)  in  its  first  year  of  life. 

Designated  hunter  means  a  licensed 
hunter  who  may  take  all  or  a  portion  of 
another  licensed  hunter(s)  harvest 
limit(s)  only  undei  special  seasons 
established  to  provide  for  such  taking. 

Edible  meat  means  the  breast  meat  of 
ptarmigan  and  grouse,  and.  those  parts 
of  black  bear,  brown  and  grizzly  bear, 
caribou,  deer,  mountain  goat,  moose, 
musk  oxen,  and  Dall  sheep  that  are 
typically  used  for  human  consumption 
which  are:  the  meat  of  the  ribs,  heck, 
brisket,  front  quarters  as  far  as  the 
juncture  of  the  humerus  and  radius-ulna 
(elbow),  hindquarters  as  far  as  the  distal 
joint  (bottom)  of  the  tibia-fibula  (hock) 
and  that  portion  of  the  animal  between 
the  front  and  hindquarters;  however, 
edible  meat  of  species  listed  above  does 
not  include:  meat  of  the  head,  meat  that 
has  been  damaged  and  made  inedible  by 
the  method  of  taking,  bones,  sinew,  and 
incidental  meat  reasonably  lost  as  a 
result  of  boning  or  close  trimming  of  the 
bones,  or  viscera. 

Fifty-inch  (50-inch)  moose  means  a 
bull  moose  with  an  antler  spread  of  50 
inches  or  more. 

Full  curl  bom  means  the  horn  of  a 
Dall  sheep  ram;  the  tip  of  which  has 
grown  through  360  degrees  of  a  circle 
described  by  the  outer  surface  of  the 
horn,  as  viewed  from  the  side,  or  that 
both  horns  are  broken,  or  that  the  sheep 
is  at  least  8  years  of  age  as  determined 
by  horn  growth  annuli. 

Furbearer  means  a  beaver,  coyote, 
arctic  fox,  red  fox,  lynx,  marten,  mink, 
weasel,  muskrat,  river  (land)  otter,  red 
squirrel,  flying  squirreL  ground  squirrel, 
marmot,  wolf  or  wolverine. 

Grouse  collectively  refers  to  all 
species  found  in  Alaska,  including 
spruce  grouse,  ruffed  grouse,  blue 
grouse  and  sharp-tailed  grouse. 

Hare  or  hares  collectively  refers  to  all 
species  of  hares  (commonly  called 
rabbits)  in  Alaska  and  includes 
snowshoe  hare  and  tundra  hare. 
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Harvest  limit  means  the  number  of 
any  one  species  permitted  to  be  taken  by 
any  one  person  in  a  Unit  or  portion  of 
a  Unit  in  which  the  taking  ocxoirs. 

Highway  means  the  driveable  surface 
of  any  constructed  road. 

Household  means  that  group  of 
people  residing  in  the  same  residence. 
Hunting  means  the  taking  of  wildlife 
within  established  hunting  seasons  with 
archery  equipment  or  firearms,  and  as 
authorized  by  a  required  hunting 
license. 

Marmot  collectively  refers  to  all 
species  of  marmot  that  occur  in  Alaska 
including  the  hoary  marmot.  Alaska 
marmot,  and  the  woodchuck. 

Motorized  vehicle  means  a  motor- 
driven  land,  air  or  water  conveyance. 
Open  season  means  the  time  when 
wildlife  may  be  taken  by  hunting  or 
trapping;  an  open  season  includes  the 
first  and  last  days  of  the  prescribed 
season  period. 

Otter  means  river  or  land  otter  only, 
excluding  sea  otter. 

Permit  hunt  means  a  hunt  for  which 
State  or  Federal  permits  are  issued  by 
registration  or  other  means. 

Poison  nieans  any  substance  which  is 
toxic,  or  poisonous  upon  contact  or 
ingestion. 

Possession  means  having  direct 
physical  control  of  wildlife  at  a  given 
time  or  having  both  the  power  and 
intention  to  exercise  dominion  or 
control  of  wildlife  either  directly  or 
through  another  person  or  persons. 

Ptarmigan  collectively  refers  to  all 
species  found  in  Alaska,  including 
white-tailed  ptarmigan,  rock  ptarmigan, 
and  willow  ptarmigan. 

Ram  means  a  male  Dall  sheep. 
Hegistration  permit  means  a  permit 
which  authorizes  hunting  and  is  issued 
to  a  person  who  agrees  to  the  specified 
hunting  conditions.  Hunting  permitted 
by  a  registration  permit  begins  on  an 
announced  date  and  continues 
throughout  the  open  season,  or  until  the 
season  is  closed  by  Board  action. 
Registration  permits  are  issued  in  the 
order  applications  are  received  and/or 
are  based  on  priorities  as  determined  by 
50  CFR  §  100.17  and  36  CFR  §  242.17. 
Sealing  means  placing  a  mark  or  tag 
on  a  portion  of  a  harvested  animal  by  an 
authorized  representative  of  the  ADF&G; 
seahng  includes  collecting  and 
recording  information  about  the 
■  conditions  under  which  the  animal  was 
harvested,  and  measurements  of  the 
specimen  submitted  for  sealing,  or 
surrendering  a  specific  portion  of  the 
animal  for  biological  information. 

Seven -e)g/i(/is  curl  horn  means  the 
horn  of  a  male  Dall  sheep,  the  tip  of 
which  has  grown  through  seven-eighths 
(315  degrees)  of  a  circle,  described  by 


the  outer  surface  of  the  horn,  as  viewed 

from  the  side,  or  with  both  horns 
broken. 

Skin.  hide,  pelt  or  fur  mean  any 
tanned  or  untanned  external  covering  of 
an  animal's  body;  excluding  bear.  The 
skin.  hide,  fur  or  pelt  of  a  bear  shall 
mean  the  entire  external  covering  with 
claws  attached. 

Spike-fork  moose  means  a  hull  moose 
with  only  one  or  two  tines  on  either 
antler:  male  calves  are  not  spike-fork 
bulls. 

Take  or  Taking  means  to  pursue, 
hunt,  shoot,  trap.  net.  capture,  collect, 
kill,  harm,  or  attempt  to  engage  in  any 
such  conduct. 

Tine  or  antler  point  refers  to  any  point 
on  an  antler,  the  length  of  which  is 
greater  than  its  width  and  is  at  least  one 

inch. 

Transportation  means  to  ship, 
convey,  carry  or  transport  by  any  means 
whatever,  and  deliver  or  receive  for 
such  shipment,  conveyance,  carriage,  or 
transportation. 

Trapping  means  the  taking  of 
furbearers  within  established  trapping 
seasons  and  with  a  required  trapping 
license. 

Unclassified  wildlife  or  unclassified 
species  means  all  species  of  animals  not 
otherwise  classified  by  the  definitions 
herein,  or  regulated  under  other  Federal 
law  as  listed  in  § .25{i). 

Ungulate  means  any  species  of  hoofed 
mammal,  including  deer,  caribou, 
moose,  mountain  goat,  Dall  sheep,  and 
musk  oxen. 

Unit  means  one  of  the  26  geographical 
areas  in  the  State  of  Alaska  known  as 
Game  Management  Units,  or  GMU,  and 
collectively  listed  in  § .25  as  Units. 

Wildlife  means  any  hare  (rabbit), 
ptarmigan,  grouse,  ingulate,  bear, 
furbearer,  or  unclassified  species  and 
includes  any  part,  product,  egg.  or 
offspring  thereof,  or  carcass  or  part 
thereof. 

(b)  Wildlife,  including  ptarmigan. 
grouse,  hares,  furberrers.  ungulates,  and 
bear  may  be  taken  for  subsistence  uses 
by  any  method,  except  as  prohibited 
below  or  by  other  Federal  statute. 
Taking  wildlife  for  subsistence  uses  by 
a  prohibited  method  is  a  violation  of 
this  regulation.  Seasons  are  closed 
unless  opened  by  Federal  regulation. 
Hunting  or  trapping  during  a  closed 
season  or  in  an  area  closed  by  these 
regulations  is  prohibited. 

(1)  Except  for  special  provisions 

found  at  § .25(k)(l)  through  (26).  the 

following  methods  and  means  of  taking 
wildlife  for  subsistence  uses  are 
prohibited: 

(i)  Shooting  from.  on.  or  across  a 
highway; 

(ii)  Using  any  poison; 


(iii)  Using  a  helicopter  in  any  manner, 
includirtg  transportation  of  individuals, 
equipment  or  wildlife;  however,  this 
prohibition  does  not  apply  to 
transportation  of  an  individual,  gear,  or 
wildlife  during  an  ejnergency  rescue 
operation  in  a  lite-threatening  situation; 

(iv)  Taking  wildlife  from  a  motorized 
vehicle,  except  from  a  motor-driven  boat 
if  the  motor  has  been  completely  shut 
off.  and  the  boat's  progress  from  the 
motor's  power  has  ceased; 

(v)  Using  a  motorized  vehicle  to  drive, 
herd,  or  molest  wildlife; 

(vi)  Using  or  being  aided  by  use  of  a 
machine  gun.  set  gun.  or  a  shotgun 
larger  than  10  gauge; 

(vii)  Using  a  firearm  other  than  a 
shotgun,  muzzle-loaded  rifle,  rifle  or 
pistol  using  center-firing  cartridges,  for 
the  taking  of  ungulates,  bear,  wolves  or 
wolverine,  except  that — 

(A)  An  individual  in  possession  of  a 
valid  trapping  license  may  use  a  firearm 
that  shoots  rimfire  cartridges  to  take 
wolves  and  wolverine. 

(B)  A  muzzle-loading  rifle  of  .54- 
caliber  or  larger,  or  a  .45-caliber  muzzle- 
loading  rifle  with  a  250-grain.  or  larger, 
elongated  slug  may  be  used  to  take 
brown  bear,  black  bear,  moose,  musk 
oxen  and  mountain  goat; 

(viii)  Using  or  being  aided  by  use  of 
a  pit.  fire,  artificial  light,  radio 
communication,  artificial  salt  lick, 
explosive,  barbed  arrow,  bomb,  smoke, 
chemical,  a  conventional  steel  trap  with 
a  jaw  spread  over  nine  inches,  or  a 
conibear  style  trap  with  a  jaw  spread 
over  11  inches; 

(ix)  Using  a  snare,  except  that  an 
individual  in  possession  of  a  valid    ^ 
hunting  license  may  use  snares  to  take 
unclassified  wildlife,  ptarmigan,  grouse, 
or  hares;  and  individuals  in  possession 
of  a  valid  trapping  license  may  use 
snares  to  take  furbearers; 

(x)  Using  a  trap  to  take  ungulates  or 
bear; 

(xi)  Using  hooks; 

(xii)  Using  a  crossbow  in  any  area 
restricted  to  hunting  by  bow  and  arrow 
only  to  take  ungulates,  bear,  wolf  or 
wolverine; 

(xiii)  Taking  of  ungulates,  bear,  wolf, 
or  wolverine  with  a  bow.  unless  the  bow 
is  capable  of  casting  a  ^M  inch  wide 
broadhead-tipped  arrow  at  least  175 
yards  horizontally,  and  the  arrow  and 
broadhead  together  weigh  at  least  one 
ounce  (437.5  grains); 

(xiv)  Using  bait  for  taking  ungulates, 
bear.  wolf,  or  wolverine;  except,  bait 
may  be  used  to  take  wolves  and 
wolverine  with  a  trapping  license,  and 
bait  may  be  used  to  take  black  bears 
with  a  hunting  license  as  authorized  in 
Unit-specific  regulations  at  § .25(k) 
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(1)  through  (26).  Baiting  of  black  bears 
is  subject  to  the  following  restrictions: 

(A)  No  person  may  establish  a  black 
bear  bait  station  unless  he  or  she  first 
registers  the  site  with  ADF&G; 

(B)  A  person  using  bait  shall  clearly 
mark  the  site  with  a  sign  reading  "black 
bear  bait  station"  that  also  displays  the 
person's  hunting  license  number  and 
ADF&G  assigned  number; 

(C)  Only  biodegradable  materials  may 
be  used  for  bait;  only  the  head,  bones, 
viscera,  or  skin  of  legally  harvested  fish 
and  wildlife  may  be  used  for  bait; 

(D)  No  person  may  use  bait  within 
one-quarter  mile  of  a  publicly 
maintained  road  or  trail: 

(E)  No  person  may  use  bait  within  one 
mile  of  a  house  or  other  permanent 
dwelling,  or  within  one  mile  of  a 
developed  campground,  or  developed 
recreational  facility; 

(F)  A  person  using  bait  shall  remove 
litter  and  equipment  from  the  bait 
station  site  when  hunting  is  completed; 

(G)  No  person  may  give  or  receive 
remuneration  for  the  use  of  a  bait 
station,  including  barter  or  exchange  of 
goods; 

(H)  No  person  may  have  more  than 
two  bait  stations  with  bait  present  at  any 
one  time; 

(xv)  Taking  swimming  ungulates, 
bear,  wolves  or  wolverine; 

(xvi)  Taking  or  assisting  in  the  taking 
of  ungulates,  bear,  wolves,  or  wolverine 
before  3  a.m.  following  the  day  in  which 
airborne  travel  occurred  (except  for 
flights  in  regularly  scheduled 
commercial  aircraft);  however,  this 
restriction  does  not  apply  to  subsistence 
taking  of  deer; 

(xvii)  Taking  a  bear  cub  or  a  sow 
accompanied  by  cub(s). 

(2)  Wildlife  taken  in  defense  of  life  or 
property  is  not  a  subsistence  use; 
wildlife  so  taken  is  subject  to  State 
regulations. 

(3)  The  following  methods  and  means 
of  trapping  furbearers,  for  subsistence 
uses  pursuant  to  the  requirements  of  a 
trapping  license  are  prohibited,  in 
addition  to  the  prohibitions  listed  at 

§ .25(b)(1): 

(i)  Disturbing  or  destroying  a  den, 
except  that  any  muskrat  pushup  or 
feeding  house  may  be  disturbed  in  the 
course  of  trapping; 

(ii)  Disturbing  or  destroying  any 
beaver  house; 

(iii)  Taking  beaver  by  any  means  other 
than  a  steel  trap  or  snare,  except  that 
firearms  may  be  used  in  certain  Units 
with  established  seasons  as  identified  in 
Unit-specific  regulations  found  in  this 
subp>art; 

(iv)  Taking  otter  with  a  steel  trap 
having  a  jaw  spread  of  less  than  five  and 
seven-eighths  inches  during  any  closed 


mink  and  marten  season  in  the  same 
Unit; 

(v)  Using  a  net,  or  fish  trap  (except  a 
blackfish  or  fyke  trap); 

(vi)  Taking  beaver  in  the  Minto  Flats 
Management  Area  with  the  use  of  an 
aircraft  for  ground  transportation,  or  by 
landing  within  one  mile  of  a  beaver  trap 
or  set  used  by  the  transported  person; 

(vii)  Taking  or  assisting  in  the  taking 
of  furbearers  by  firearm  before  3  a.m.  on 
the  day  following  the  day  on  which 
airborne  travel  occurred;  however,  this 
does  not  apply  to  a  trapper  using  a 
firearm  to  dispatch  furbearers  caught  in 
a  trap  or  snare; 

(c)  Possession  and  Transportation  of 
Wildlife.  (1)  Except  as  specified  in 

§ .25(c)(3)(ii)  or  (c)(4),  or  as 

otherwise  provided,  no  person  may  take 
a  species  of  wildlife  in  any  Unit,  or 
portion  of  a  Unit,  if  that  person's  total 
statewide  take  of  that  species  has 
already  been  obtained  under  Federal 
and  State  regulations  in  other  Units,  or 
portions  of  other  Units. 

(2)  An  animal  taken  under  Federal  or 
State  regulations  by  any  member  of  a 
community  with  an  established 
community  harvest  limit  for  that  species 
counts  toward  the  community  harvest 
limit  for  that  species.  Except  for  wildlife 

taken  pursuant  to  § .6(0(3),  an 

animal  taken  by  an  individual  as  part  of 
a  community  harvest  limit  counts 
toward  that  individual's  harvest  limit 
for  that  species  taken  under  Federal  or 
State  regulations  for  areas  outside  of  the 
community  harvest  area. 

(3)  Individual  harvest  limits,  (i) 

Harvest  limits  authorized  by  § .25 

and  bag  limits  established  in  State 
regulations  may  not  be  accumulated. 

(ii)  Wildlife  taken  by  a  designated 
hunter  for  another  person  pursuant  to 

§ .6(f)(2),  counts  toward  the 

individual  harvest  limit  of  the  person 
for  whom  the  wildlife  is  taken. 

(4)  The  harvest  limit  specified  for  a 
trapping  season  for  a  species  and  the 
harvest  limit  set  for  a  hunting  season  for 
the  same  species  are  separate  and 
distinct.  This  means  that  a  person  who 
has  taken  a  harvest  limit  for  a  particular 
species  under  a  trapping  season  may 
take  additional  animals  under  the 
harvest  limit  specified  for  a  hunting 
season  or  vice  versa. 

(5)  A  brown/grizzly  bear  taken  in  a 
Unit  or  portion  of  a  Unit  having  a 
harvest  limit  of  one  brown/grizzly  bear 
per  year  counts  against  a  one  brown/ 
grizzly  bear  every  four  regulatory  years 
harvest  limit  in  other  Units;  an 
individual  may  not  take  more  than  one 
brown/grizzly  bear  in  a  regulatory  year. 

(6)  A  Harvest  limit  applies  to  the 
number  of  animals  that  can  be  taken 
during  a  regulatory  year;  however. 


harvest  limits  for  grouse,  ptarmigan,  and 
caribou  (in  some  Units)  are  regulated  by 
the  number  that  may  be  taken  per  day. 
Harvest  limits  of  grouse  and  ptarmigan 
are  also  regulated  by  the  number  that 
can  be  held  in  possession. 

(7)  Unless  otherwise  provided,  any 
person  who  gives  or  receives  wildlife 
shall  furnish,  upon  a  request  made  by  a 
Federal  or  State  agent,  a  signed 
statement  describing  the  following: 
names  and  addresses  of  persons  who 
gave  and  received  wildlife,  the  time  and 
place  that  the  wildlife  was  taken,  and 
identification  of  species  transferred. 
Where  a  qualified  subsistence  user  has 
designated  another  qualified  subsistence 
user  to  take  wildlife  on  his  or  her  behalf 

in  accordance  with  § .6.  the  permit 

shall  be  furnished  in  place  of  a  signed 
statement. 

(8)  A  rural  Alaska  resident  who  has 
been  designated  to  take  wildlife  on 
behalf  of  another  rural  Alaska  resident 

in  accordance  with  § .6,  shall 

promptly  deliver  the  wildlife  to  that 
rural  Alaska  resident. 

(9)  No  person  may  possess,  transport, 
give,  receive  or  barter  wildlife  that  was 
taken  in  violation  of  Federal  or  State 
statutes  or  a  regulation  promulgated 
thereunder. 

(10)  Evidence  of  sex  and  identity,  (i) 
If  subsistence  take  of  Dall  sheep  is 
restricted  to  a  ram,  no  person  may 
possess  or  transport  a  harvested  sheep 
unless  both  horns  accompany  the 
animal. 

(ii)  If  the  subsistence  taking  of  an 
ungulate,  except  sheep,  is  restricted  to 
one  sex  in  the  local  area,  no  person  may 
possess  or  transport  the  carcass  of  an 
animal  taken  in  that  area  unless 
sufficient  portions  of  the  external  sex 
organs  remain  attached  to  indicate 
conclusively  the  sex  of  the  animal; 

however,  § .25(c)(10)(ii)  does  not 

apply  to  the  carcass  of  an  ungulate  that 
has  been  butchered  and  placed  in 
storage  or  otherwise  prepared  for 
consumption  upon  arrival  at  the 
location  where  it  is  to  be  consumed. 

(iii)  If  a  moose  harvest  limit  includes 
an  antler  size  or  configuration 
restriction,  no  person  may  possess  or 
transport  the  moose  carcass  or  its  parts 
unless  both  antlers  accompany  the 
carcass  or  its  parts.  A  person  possessing 
a  set  of  antlers  with  less  than  the 
required  number  of  brow  tines  on  one 
antler  shall  leave  the  antlers  naturally 
attached  to  the  unbroken,  uncut  skull 

plate;  however,  § .25(c)(10)(iii)  does 

not  apply  to  a  moose  carcass  or  its  parts 
that  have  been  butchered  and  placed  in 
storage  or  otherwise  prepared  for 
consumption  after  arrival  at  the  place 
where  it  is  to  be  stored  or  consumed. 
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(d)  A  person  who  takes  an  animal  that 
has  been  marked  or  tagged  for  scientific 
studies  must,  within  a  reasonable  time, 
notify  the  ADF&G  or  the  agency 
identified  on  the  collar  or  marker,  when 
and  where  the  animal  was  taken.  Any 
ear  tag.  collar,  radio,  tattoo,  or  other 
identification  must  be  retained  with  the 
hide  until  it  is  sealed,  if  sealing  is 
required;  in  all  cases,  any  identification 
equipment  must  be  returned  to  the 
ADFaC  or  to  an  agency  identified  on 
such  equipment. 

(e)  Sealing  of  bear  skins  and  skulls.  (1) 
Sealing  requirements  for  bear  shall 
apply  to  brown  bears  taken  in  all  Units, 
and  black  bears  of  all  color  phases  taken 
in  Units  1-6. 11-14.  16,  and  20. 

(2)  No  person  may  possess  or 
transport  from  Alaska,  the  untanned 
skin  or  skull  of  a  bear  unless  the  skin 
and  skull  have  been  sealed  by  an 
authorized  representative  of  ADF&G  in 
accordance  with  State  or  Federal 
regulations,  except  that  the  skin  and 
skull  of  a  brown  bear  taken  under  a 
registration  permit  in  the  Western 
Alaska  Brown  Bear  Management  Area  or 
the  Northwest  Alaska  Brown  Bear 
Management  Area  need  not  be  sealed 
unless  removed  from  the  area. 

(3)  A  person  who  possesses  a  bear 
shall  keep  the  skin  and  skull  together 
until  a  representative  of  the  ADF&G  has 
removed  a  rudimentary  premolar  tooth 
h-om  the  skull  and  sealed  both  the  skull 
and  the  skin;  however,  this  provision 
shall  not  apply  to  brown  bears  taken 
within  the  Western  Alaska  Brown  Bear 
Management  Area  or  the  Northwest 
Alaska  Brown  Bear  Management  Area 
which  are  not  removed  from  the 
Management  Area. 

(i)  In  areas  where  sealing  is  required 
by  Federal  regulations,  no  person  may 
possess  or  transport  the  hide  of  a  bear 
which  does  not  have  the  penis  sheath  or 
vaginal  orifice  naturally  attached  to 
indicate  conclusively  the  sex  of  the 
bear. 

(ii)  If  the  skin  or  skull  of  a  bear  taken 
in  the  Western  Alaska  Brown  Bear 
Management  Area  is  removed  from  the 
area,  it  must  be  sealed  By  an  ADF&G 
representative  in  Bethel,  Dillingham,  or 
McGrath;  at  the  time  of  sealing,  the 
ADF&G  representative  shall  remove  and 
retain  the  skin  of  the  skull  and  front 
claws  of  the  bear. 

(iii)  If  the  skin  or  skull  of  a  bear  taken 
in  the  Northwestern  Alaska  Brown  Bear 
Management  Area  is  removed  from  the 
area,  it  must  be  sealed  by  an  ADF&G 
representative  in  Barrow,  Fairbanks. 
Galena,  or  Kotzebue;  at  the  time  of 
sealing,  the  ADF&G  representative  shall 
remove  and  retain  the  skin  of  the  skull 
and  front  claws  of  the  bear. 


(4]  No  person  may  falsify  any 
information  required  on  the  sealing 
certificate  or  temporary  sealing  form 
provided  by  the  ADF&G  in  accordance 
with  State  regulations. 

(f)  Sealing  of  beaver  lynx,  marten, 
otter,  wolf,  and  wolverine.  No  person 
may  possess  or  transport  from  Alaska 
the  untanned  skin  of  a  marten  taken  in 
Units  1-5,  7, 13(E),  and  14-16  or  the 
untanned  skin  of  a  beaver,  lynx,  otter, 
wolf,  or  wolverine,  whether  taken  inside 
or  outside  the  state,  unless  the  skin  has 
been  seated  by  an  authorized 
representative  of  ADF&G  in  accordance 
with  State  regulations. 

(g)  A  person  who  takes  a  species 

listed  in  § .25(f)  but  who  is  unable 

to  present  the  skin  in  person,  must 
complete  and  sign  a  temporary  sealing 
form  and  ensure  thet  the  completed 
temporary  sealing  form  and  skin  are 
presented  to  an  authorized 
representative  of  ADF&G  for  sealing 
consistent  with  requirements  listed  in 

§ .25(0. 

(h)  Utilization  of  Wildlife.  (1)  No 
person  may  use  wildlife  as  food  for  a 
dog  or  furbearer,  or  as  bait,  except  for 
the  following: 

(i)  The  hide.  skin,  viscera,  head,  or 
bones  of  wildlife; 

(ii)  The  skinned  carcass  of  a  furbearer; 

(iii)  Squirrels,  hares  (rabbits),  grouse 
and  ptarmigan;  however,  the  breast  meat 
of  grouse  and  ptarmigan  may  not  be 
used  as  animal  food  or  bait; 

(iv)  Unclassified  wildliSe. 

(2)  A  person  taking  wildlife  for 
subsistence  shall  salvage  the  following 
parts  for  human  use: 

(i)  The  hide  of  a  wolf,  v/olverine. 
coyote,  fox.  lynx,  marten,  mink,  weasel 
or  otter; 

(ii)  The  hide  and  edible  meat  of  a 
brown  bear,  except  that  the  hide  of 
brown  bears  taken  in  the  Western  and 
Northwestern  Alaska  Brown  Bear 
Management  Areas  need  not  be 
salvaged; 

(iii)  The  hide  and  edibh  meat  of  a 
black  bear; 

(iv)  The  hide  or  meat  of  squirrels, 
hares  (rabbits),  marmots,  leaver, 
muskrats.  or  unclassified  wildlife. 

(3)  Failure  to  selvage  ec  ible  meat  of 
ungulates,  bear,  or  grouse  and  prtarmigan 
is  prohibited. 

(4)  Failure  to  salvage  the  edible  meat 
may  not  be  a  violation  if  such  failure  is 
caused  by  circumstances  beyond  the 
control  of  a  person,  including  theft  of 
the  harvested  wildUfe.  uranticipated 
weather  conditions,  or  unavoidable  loss 
to  another  animal. 

(i)  The  regulations  fourd  in  § .25 

do  not  apply  to  the  subsistence  taking 
and  use  of  wildlife  regul?ted  pursuant 
to  the  Fur  Seal  Act  of  19f  6  (80  Stat.  927. 


16  U.S.C  1187).  the  Endangered  Species 
Act  of  1973  (87  Stat.  884.  16  U.S.C. 
1531-1543).  the  Marine  Mammal 
Protection  Act  of  1972  (86  Stat.  1027;  16 
U.S.C  1361-1407).  and  the  Migratory 
Bird  Treaty  Act  (40  Stat.  755:  16  U.S.C 
703-711).  or  any  amendments  to  these 
Acts.  The  taking  and  use  of  wildlife, 
covered  by  these  Acts,  will  conform  to 
the  s{>ecific  provisions  contained  in 
these  Acts,  as  amended,  and  any 
implementing  regulations. 

(j)  Rural  residents,  non-rural 
residents,  and  nonresidents  not 
specifically  prohibited  by  Federal 
regulations  from  hunting  or  trapping  on 
public  lands  in  an  area,  may  hunt  or 
trap  on  public  lands  in  accordance  with 
the  appropriate  State  regulations. 

(k)  Unit  Regulations.  Subsistence 
taking  of  unclassified  wildlife,  all 
squirrel  species,  and  marmots  is 
allowed  in  all  Units,  without  harvest 
limits,  for  the  period  of  )uly  1-Iune  30. 
Subsistence  taking  of  wildlife  outside 
established  Unit  seasons,  or  in  excess  of 
the  established  Unit  harvest  limits,  is 
prohibited  unless  otherwise  modified  by 
subsequent  regulation.  Taking  of 
wildlife  under  State  regulations  on 
public  lands  is  permitted,  except  as 

othenvise  restricted  at  § .25(k)  (1) 

through  (26).  Additional  Unit-specific 
restrictions  or  allowances  for 
subsistence  taking  of  wildlife  are 

identified  at  § .25(K)  (1)  through 

(26). 

(1)  Unit  1.  Unit  1  consists  of  all 
mainland  drainages  from  Dixon 
Entrance  to  Cape  Fairweather.  and  those 
islands  east  of  the  center  line  of 
Clarence  Strait  from  Dixon  Entrance  to 
Caamano  Point,  and  all  islands  in 
Stephens  Passage  and  Lynn  Canal  north 
of  Taku  Inlet: 

(i)  Unit  1(A)  consists  of  all  drainages 
south  of  the  latitude  of  Lemesurier  Point 
including  all  drainages  into  Behm 
Canal,  excluding  all  drainages  of  Ernest 
Sound; 

(ii)  Unit  KB)  consists  of  all  drainages 
between  the  latitude  of  Lemesurier 
Point  and  the  latitude  of  Cape  Fanshaw 
including  all  drainages  of  Ernest  Sound 
and  Farragut  Bay.  and  including  the 
islands  east  of  the  center  lines  of 
Frederick  Sound.  Dry  Strait  (betv»reen 
Sergief  and  Kadin  Islands).  Eastern 
Passage,  Blake  Channel  (excluding 
Blake  Island).  Ernest  Sound  and  Seward 
Passage: 

(iii)  Unit  1(C)  consists  of  that  portion 
of  Unit  1  draining  into  Stephens  Passage 
and  Lynn  Canal  north  of  Cape  Fanshaw 
and  south  of  the  latitude  of  Eldred  Rock 
including  Bemers  Bay,  Sullivan  Island, 
and  all  mainland  portions  north  of 
Cliichagof  Island  and  south  of  the 
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latitude  of  Eldred  Rock,  excluding 
drainages  into  Farragut  Bay: 

(iv)  Unit  1(D)  consists  of  that  portion 
of  Unit  1  north  of  the  latitude  of  Eldred 
Rock,  excluding  Sullivan  Island  and  the 
drainages  of  Bemers  Bay; 

(v)  In  the  following  areas,  the  taking 
of  wildlife  for  subsistence  uses  is 
prohibited  or  restricted  on  public  lands: 

(A)  Public  lands  within  Glacier  Bay 
National  Park  are  closed  to  all  taking  of 
wildlife  for  subsistence  uses; 

(B)  Unit  1(A)— in  the  Hyder  area,  the 
Salmon  River  drainage  downstream 
from  the  Riverside  Mine,  excluding  the 
Thumb  Creek  drainage,  is  closed  to  the 
taking  of  bear: 

(C)  Unit  1(B)— the  Anan  Creek 
drainage  is  closed  to  the  taking  of  black 

(D)  Unit  1(C): 

(1)  The  area  within  one-fourth  mile  of 
Mendenhall  Lake,  the  U.S.  Forest 
Service  Mendenhall  Glacier  Visitor's 
Center,  and  the  Center's  parking  area,  is 
closed  to  hunting; 

(2)  The  area  of  Mt.  Bullard  bounded 
by  the  Mendenhall  Glacier,  Nugget 
Creek  from  its  mouth  to  its  confluence 
with  Goat  Creek,  and  a  line  from  the 
mouth  of  Goat  Creek  north  to  the 
Mendenhall  Glacier,  is  closed  to  the 
taking  of  mountain  goat: 

(vi)  In  the  following  areas,  the 
trapping  of  furbearers  for  subsistence 
uses  is  prohibited  on  public  lands: 

(A)  Glacier  Bay  National  Park; 

(B)  Unit  1(C),  luneau  area: 

(J)  A  strip  within  one-quarter  mile  of 
the  mainland  coast  between  the  end  of 
Thane  Road  and  the  end  of  Glacier 
Highway  at  Echo  Cove; 

(2)  That  area  of  the  Mendenhall 
Valley  bounded  on  the  south  by  the 
Glacier  Highway,  on  the  west  by  the 
Mendenhall  Loop  Road  and  Montana 
Creek  Road  and  Spur  Road  to 
Mendenhall  Lake,  on  the  north  by 
Mendenhall  Lake,  and  on  the  east  by  the 
Mendenhall  Loop  Road  and  Forest 
Service  Glacier  Spur  Road  to  the  Forest 
Service  Visitor  Center; 

(J)  That  area  within  the  U.S.  Forest 
Service  Mendenhall  Glacier  Recreation 
Area; 

(4)  A  strip  within  one-quarter  mile  of 
the  following  trails  as  designated  on 
U.S.  Geological  Survey  maps:  Herbert 
Glacier  Trail,  Windfall  Lake  Trail, 
Peterson  Lake  Trail,  Spaulding 
Meadows  Trail  (including  the  loop 
trail),  Nugget  Creek  Trail,  Outer  Point 
Trail,  Dan  Moller  Trail,  Perseverance 
Trail,  Granite  Creek  Trail,  Mt.  Roberts 
Trail  and  Nelson  Water  Supply  Trail, 
Sheep  Creek  Trail,  and  Point  Bishop 
Trail. 

(vii)  Unit-specific  regulations; 


(A)  Bait  may  be  used  to  hunt  black 
bear  in  Units  1(A),  1(B),  and  1(D) 
between  April  15  and  June  15; 

(B)  Boats  may  not  be  used  to  take 
ungulates,  bear,  wolves,  or  wolverine, 
except  for  persons  certified  as  disabled. 


Harvest  limits 


Huntng: 
Black  Bear: 

2  bears,  no  more 
man  one  may  be  a 
t>lue  or  glacier  t>ear. 
Brown  Bear 

1  bear  every  four 
regulatory  years  by 
State  registratioo 
permit  only. 
Deer 

Unit  1(A)— 4anttered 
deer. 

Unit  1(B)— 2antlered 
deer. 

Unit  1(C)— 4  deer; 
however,  antleriess 
deer  may  be  taken 
only  from  Sept.  15 
to  Dec.  31. 
Goat 

Unit  1(A)— 
Revillagigedo  Is- 
larxlonly. 

Unit  1  (B)— ttiat  por- 
tion north  of  the 
Bradfiekj  CanaJ 
arxl  the  North  Fork 
of  the  Bradfiekj 
River.  1  goat  by 
State  registration 
permit  only;  that 
portion  between 
LeConte  Bay  and 
the  North  Fork  of 
Bradfiekj  River/ 
Canal  will  require  a 
Federal  registration 
permit  for  the  tak- 
ing of  a  second 
goat;  the  taking  of 
kids  or  nannies  ac- 
companied by  kkfe 
is  prohibited.  Fed- 
eral permits  may 
be  obtained  from 
U.S.  Forest  Service 
offices  in  Peters- 
txirg  arxl  Wrangell. 

Unit  1(B)— that  por- 
tkxi  south  of 
Bradfiekj  CanaJ, 
east  of  Ernest 
Sound,  west  of 
Anan  Creek/Anan 
Lake/Boukler  Lake 
drainage,  and  north 
of  Frosty  Creek. 
Public  lands  are 
ctosed  to  goat 
hunting. 

Unit  1(A)  and  Unit 

1  (B)— Remainder— 

2  goats  by  State 
registration  permit 
only. 


Open  season 


Sept.  1  to  June  30. 

Sept.  15  to  Dec.  31. 
Mar  15  to  May  31. 

Aug.  1  to  Dec.  31. 

Aug.  1  to  Dec.  31. 

Aug.  1  to  Dec.  31. 
Aug.  1  to  Dec.  31 . 

No  open  season. 
Aug.  1  to  Dec.  31. 


No  open  season. 


Aug.  1  to  Dec.  31. 


Harvest  limits 


Unit  1  (C)— that  por- 
tk>n  drainir)g  into 
Lynn  Canal  and 
Stephens  Passage 
between  Antler 
River  and  Eagle 
Glacier  and 
River— 1  goat  by 
State  registratk>n 
permit  only. 
Unit  1(C)— that  por- 
tkxi  drainir>g  into 
Stephens  Passage 
arxj  Taku  Inlet  t)e- 
tween  Eagle  Gla- 
cier and  River  arxl 
Taku  tjlacier,  and 
all  drainages  of  the 
Chilkat  Range 
south  of  the  ErxJi- 
cott  River. 

Remairxler  of  Unit 
1(C)— 1  goat  by 
State  registration 
permit  only. 

Unit  1  (D)— that  por- 
tk>n  lying  rx)rth  of 
ttie  Katzehin  River 
and  northeast  of 
ttie  Hairies  high- 
way— 1  goat  by 
State  registration 
permit  only. 

Remainder  of  Unit 
1(D)— 1  goat  by 
State  registration 
permit  only. 
Moose: 

Onit  1(A)— 1  antlered 
bull. 

Unit  1  (B)— south  and 
east  of  LeConte 
Bay  and  Glaaer — 1 
antlered  bull  with 
spike- fork  or  50- 
irKh  antlers  (or  3 
txow  tines  on  ei- 
ther antler),  by 
Federal  registration 
permit  only.  Publk; 
lands  are  ctosed  to 
ttie  taking  of 
moose,  except  by 
qualified  rural  resi- 
dents who  have 
obtained  a  Federal 
registration  permit. 
Public  lands  within 
ttie  Stikine  River 
drainage  are 
ctosed,  except  to 
Wrangell  residents. 

Remainder  of  Unit 
KB). 

Unit  1  (C)— excluding 
drainages  of 
Bemers  Bay — 1 
antlered  bull  by 
State  registration 
permit  only. 

Umt  1(D)  

Coyote: 

2  coyotes 


Open  season 


Oct.  1  to  Nov.  30. 


No  open  season. 


Aug.  1  to  Nov.  30. 


Sept.  15  to  Nov.  30. 


Aug.  1  to  Dec.  31. 

Sept.  15  to  Oct.  15. 
Sept  15  to  Oct.  15. 


Ho  open  season. 
Sept.  15  to  Oct  15. 


No  open  season. 
Sept  1  to  Apr.  30. 
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Harvest  limits 

Open  season 

Fox,  Red  (including 

Cross,  Black,  and  Sil- 

ver Phases): 

2  loxes 

Nov.  1  to  Feb.  15. 

Hare  (Snowshoe  and 

Tundra): 

5  hares  per  day 

Sept.  1  to  Apr.  30. 

Lynx: 

2  lynx 

Dec.  1  to  Feb.  15. 

Wolf: 

No  linnit  

July  1  to  June  30. 

Wolverine: 

1  wolverine  

Nov.  10  to  Feb.  15. 

Grouse  (Spruce,  Blue, 

Ruffed,  and  Sharp- 

tailed): 

5  per  day,  10  in  pos- 

Aug. 1  to  May  15. 

session. 

Ptarmigan  (Rock,  Wil- 

k>w,  and  White- 

tailed): 

20  per  day.  40  in 

Aug.  1  to  May  15. 

possessKxi. 

Trapping: 

Beaver 

Unit  1  (A),  (B).  and 

Dec.  1  to  May  15. 

(C)— Nto  limit 

Coyote: 

No  hmH  

Dec.  1  to  Feb.  15. 

Fox.  Red  (including 

Cross,  Black,  and  Sil- 

ver Phases): 

No  limit  

Dec.  1  to  Feb.  15. 

Lynx: 

No  limit  

Dec.  1  to  Feb.  15. 

Marten: 

No  limit  

Dec.  1  to  Feb.  15. 

Mink  and  Weasel: 

No  limit 

Dec.  1  to  Feb.  15. 

Muskrat: 

No  limit  

Dec.  1  to  Feb.  15. 

Otter. 

No  limit  

Dec.  1  to  Feb.  15. 

Wolf: 

No  limit  

Nov.  10  to  Apr.  30.  . 

Wolverine: 

No  limit  

Nov.  10  to  Apr.  30. 

Harvest  limits 


(2)  Unit  2.  Unit  2  consists  of  Prince  of 
Wales  Island  and  all  islands  west  of  the 
center  lines  of  Clarence  Strait  and 
Kashevarof  Passage,  south  and  east  of 
the  center  lines  of  Sumner  Strait,  and 
east  of  the  longitude  of  the  western  most 
point  on  Warren  Island. 

(i)  Unit-specific  regulations; 

(A)  Bait  m3y  be  used  to  hunt  black 
bear  between  April  15  and  June  15; 

(B)  Boats  may  not  be  used  to  take 
ungulates,  bear,  wolves,  or  wolverine, 
except  for  persons  certified  as  disabled. 

(ii)  [Reserved) 


Coyote: 

2  coyotes 

Fox,  Red  (inckJding 

Cross,  Black,  and  Sil- 
ver Phases): 

2  foxes _ 

Hare  (SrK>wshoe  and 

Tundra): 

5  hares  per  day 

Lyrw: 

2  lynx 

Wolf: 

No  limit  

Wolverine: 

1  wolverine  

Grouse  (Spruce.  Blue. 

Ruffed,  and  Sharp- 
tailed): 

5  per  day.  10  in  pos- 
sessxxt 
Ptarmigan  (Rock.  Wil- 

k)w.  and  White- 
tailed): 

20  per  day.  40  in 
possession. 
Trapping: 
Beaver. 

No  limit ; 

Coyote: 

No  limit  

Fox.  Red  (inckiding 

Cross.  Black,  and  Sil- 
ver Phases): 

No  linut  

Lynx: 

No  limit  _... 

Marten: 

No  limit  

Mink  and  Weasel: 

No  limit  

Muskrat 

No  limit  

Otter 

No  limit  

^olf: 

No  limit  

Wolverine: 

No  limit 


Open  season 


Harvest  limits 

Open  season 

Hunting: 

Black  Bear: 

2  bears,  no  more 

Sept  1  to  June  30. 

than  one  may  be  a 

blue  or  glacier  bear. 

■" 

UGon 

4  antlered  deer 

Aug.  1  to  Dec.  31. 

Sept  1  to  Apr.  30. 

Nov.  1  to  Feb.  15. 

Sept.  1  to  Apr.  30. 
Dec.  1  to  Feb.  15. 
July  1  to  June  30. 
Nov.  10  to  Feb.  15. 

Aug.  1  to  May  15. 

Aug.  1  to  May  15. 

Dec.  1  to  May  15. 
Dec.  1  to  Feb.  15. 

Dec.  1  to  Feb.  15. 
Dec.  1  to  Feb.  15. 
Dec.  1  to  Feb.  15. 
Dec.  1  to  Feb.  15. 
Dec.  1  to  Feb.  15. 
Dec.  1  to  Feb.  15. 
Nov.  10  to  Apr.  30. 
Nov.  10  to  Apr.  30. 


(3)  Unit  3. 

(i)  Unit  3  consists  of  all  islands  west 
of  Unit  KB),  north  of  Unit  2.  south  of 
the  center  line  of  Frederick  Sound,  and 
east  of  the  center  line  of  Chatham  Strait 
including  Coronation,  Kuiu,  Kupreanof, 
Mitkof.  Zarembo.  Xasheva-njf. 
Woronkofski.  Etoln.  Wrangell,  and  Deer 
Islands; 

(ii)  In  the  following  area.";,  the  taking 
of  wildlife  for  subsistence  uses  is 
prohibited  or  restricted  on  public  lands: 

(A)  In  the  Petersburg  vie  nity,  a  strip 
one-fourth  mile  v«ride  on  ee ch  side  of  the 
Mitkof  Highway  from  Milepost  0  to 
Crystal  Lake  campground  is  closed  to 
the  taking  of  imgulates,  beer,  wolves 
and  wolverine; 

(B)  The  Petersburg  Oeek  drainage  on 
Kupreanof  Island  is  closed  to  the  taking 
of  black  bears: 


(C)  Blind  Slough  draining  into 
Wrangell  Narrows  and  a  strip  one-fourth 
mile  wide  on  each  side  of  Blind  Slough, 
from  the  hunting  closure  markers  at  the 
southernmost  portion  of  Blind  Island  to 
the  hunting  closure  markers  one  mile 
south  of  the  Blind  Slough  bridge,  are 
closed  to  all  hunting. 

(iii)  Unit-specific  regulations; 

(A)  Bait  may  be  used  to  hunt  black 
bear  between  April  15  and  June  15; 

(B)  Boats  may  not  be  used  to  take 
ungulates,  bear,  wolves,  or  wolverine. 
except  for  persons  certified  as  disabled. 


Harvest  limits 


Huntii>g: 
Black  Bear 

2  bears,  no  more 
ttian  one  may  be  a 
blue  or  glacier  bear. 
Deer 

Unit  3— Mitkof  Island. 
Woewodski  Island, 
Buttenworth  Is- 
lands, arKl  tt^  por- 
tk)n  of  Kupreanof 
Island  which  in- 
cludes Lirxienburg 
Peninsula  east  of 
the  Portage  Bay/ 
Duncan  Cartal  Por- 
tage— 1  antlered 
deer  by  State  reg- 
istration permit 
only;  however,  ttie 
city  limits  of  Pe- 
terstxjrgand 
Kupreanof  are 
ck>sed  to  hunting. 

Remainder  of  Unit 
3 — 2  antlered  deer. 
Moose: 

Unit  3— Mitkof  and 
Wrangel  Islands — 
1  antlered  txjil  with 
spike-fork  or  50- 
inch  antler  (or  3 
brow  tines  on  ei- 
ttier  antler). 

Remainder  of  Unit  3  . 
Coyote: 

2  coyotes 

Fox.  Red  (inckxJing 

Cross.  Black,  and  Sil- 
ver Phases): 

2  foxes 

Hare  (SrK>wshoe  and 

Tundra): 

5  hares  per  day 

Lynx: 

2  lynx 

Wolf: 

t4o  limit  

Wolverine: 

1  wolverme 

Grouse  (Spruce.  Blue, 

Ruffed,  and  Sharp- 
tailed): 

5  per  day.  10  in  pos- 
session. 


Open  season 


Sept  1  to  June  30. 


Oct  15  to  Oct  31. 


Aug.  1  to  Nov.  30. 
Oct  1  to  Oct  15. 


No  open  seasoa 
Sept  1  to  Apr.  30. 

Nov.  1  to  Feb.  15. 

Sept  1  to  Apr.  30. 
Dec.  1  to  Feb.  15. 
July  1  to  June  30. 
Nov.  lO-feb.  15 

Aug.  1  to  May  15. 
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Harvest  fenMs 

Open  season 

Ptanragan  (Rock.  W«- 

low.  and  Whrte- 

tailed): 

20  per  day,  40  in 

Aug.  1  to  May  15. 

possessioa 

Trappmg: 

Beaver 

Unit  3— Mittot  Island 

Dec  1  to  Apr  15. 

NolimiL 

Unit  3— except  Mitkof 

Island. 

Nolmrt 

Dec  1  to  May  15. 

Coyote: 

Nolmrt  

Dec.  1  to  Febi  15. 

Fox,  Red  (indudhig 

Cross,  Black,  and  Sil- 

ver Ptiases): 

No  linvt 

Dec  1  to  Feb.  15. 

Lynx: 

f40  lUTOt   .._ ™ 

Dec.  1  to  Feb.  15. 

Marten: 

Kk)  limit  _ 

Dec.  1  to  Feb.  15. 

Mink  and  Weasel: 

No  knw  

Dec.  1  to  Feb.  15.    ' 

Muskrat: 

Nolmrt  

Dec.  1  to  Feb.  15. 

Otter 

No  imit  

Dec.  1  to  Feb.  15. 

Wolt: 

No  Imit  

Nov.  10  to  Apr  30. 

Wolvenne: 

No  iBTOt 

Nov.  10  to  Apr.  30. 

(4)  Unit  4. 

(i)  Unit  4  consists  of  all  islands  south 
and  west  of  Unit  1(C)  and  north  of  Unit 
3  including  Admiralty,  Baranof, 
Chichagof,  Yakobi,  Inian,  Lemesurier, 
and  Pleasant  Islands; 

(ii)  In  the  following  areas,  the  taking 
of  wildlife  for  subsistence  uses  is 
prohibited  or  restricted  on  public  lands: 

(A)  The  Seymour  Canal  Closed  Area 
(Admiralty  Island)  including  all 
drainages  into  northwestern  Seymour 
Canal  between  Staunch  Point  and  the 
southernmost  tip  of  the  unnamed 
peninsula  separating  Swan  Cove  and 
King  Salmon  Bay  including  Swan  and 
Windfall  Islands,  is  closed  to  the  taking 
of  bears; 

(B)  The  Salt  Lake  Bay  Closed  Area 
(Admiralty  Island)  including  all  lands 
within  one-fourth  mile  of  Salt  Lake 
above  Klutchman  Rock  at  the  bead  of 
Mitchell  Bay,  is  closed  to  the  taking  of 
bears; 

(C)  Port  Althorp  (Chichagof  Island), 
that  area  within  the  Port  Althorp 
watershed  south  of  a  line  from  Point 
Lucan  to  Salt  Chuck  Point  (Trap  Rock), 
is  closed  to  the  taking  of  brown  bears; 

(D)  Northeast  Chichagof  Controlled 
Use  Area  (NECCUA)  consisting  of  that 
portion  of  Unit  4  on  Chichagof  Island 
north  of  Tenakee  Inlet  and  east  of  Idaho 
Inlet  and  north  of  Trail  River,  and  north 
of  a  line  from  the  headwaters  of  Trail 
River  to  the  head  of  Tenakee  Inlet  is 


closed  to  the  use  of  any  motorixed  land 
vehicle  for  brown  bear  hunting,  or  for 
the  taking  of  marten,  mink,  or  weasel. 

(iii)  Unit-speciHc  regulations; 

(A)  Boats  may  not  be  used  to  take 
ungulates,  bear,  wolves,  or  wolverine, 
except  for  persons  certified  as  disabled. 

(B)  (Reserved). 


Harvest  limits 


Hurrting: 
Brown  Bear: 

Unit  4-C»«ch9go<  Is- 
land south  and 
west  of  a  line  that 
toitows  the  crest  01 
the  island  from 
Rock  Poffrt  (58  *U. 
lat.  136"  21  W. 
long.),  to  Rodgers 
Point  (ST*  35'  N. 
tel.  135*  33'  W. 
tong.)  tndudkig 
Yakobi  and  ottier 
adiacerrt  islarxls; 
Baranof  Island 
south  and  west  ol 
a  »ne  which  loUows 
the  west  of  the  is- 
land from  Nismen 
Potnt  (57"  34'  N. 
lat,  135°  26' W. 
long.),  to  the  erv 
trance  of  Gut  Bay 
(56*  44'  N.  lat. 
134°  38'  W  long.) 
including  the  dra»v 
ages  into  Gut  Bay 
arxj  inchxiing 
Kruzof  arxj  ottier 
ad|acent  islands — l 
bear  every  four 
regulatory  years  by 
State  registration 
peiiiMi  only. 

Unit  4 — tfiat  portion 
in  the  Nortfieast 
Chichagof  Con- 
trolled Use  Area— 
1  bear  every  tour 
regulatory  years  by 
State  registration 
permit  only. 

Remainder  of  Unit 
4 — 1  Ijear  every 
four  regulatory 
years  by  State  reg- 
istratk>n  permit  only. 


Open  season 


SepL  15  to  Dec  31. 
Mar.  15  to  May  31. 


Mar.  15  to  May  20. 


Sept.  15  to  Dec.  31. 
Mar  15  to  May  20. 


Harvest  Kmits 


Deer: 
Unit  4 — All  drainages 
of  Chichagof  Island 
west  of  the  drairv 
age  divide  wtuch 
begins  at  the 
souttTwest  entrance 
of  Gull  Cove  and 
extends  southward 
to  Point  Leo.  This 
includes  aH  drairv 
ages  into  Skxujm 
Arm,  LisiansW  Inlet, 
Idaho  Inlet,  and  all 
offshore  islarxls  in- 
cluding the  Inian 
Islands.  Lemesurier 
Island  is  exckjded. 
All  of  Admiralty  Is- 
land and  its  associ- 
ated offshore  is- 
lands that  he  within 
Unit  4.  That  portkxi 
of  Baranof  Islarxf 
south  of  the  divide 
from  North  Point  of 
Kasnyku  Bay 
souttiwest  to  North 
Cape  of  Whale 
Bay — 6  deer;  how- 
ever, antlerless 
deer  may  be  taken 
only  from  Sept  15 
to  Jaa  31. 
Unit  4 — AN  drainages 
of  Chichagof  Island 
east  of  ttie  drain- 
age divide  wtiich 
tjegins  at  the 
southwest  entrance 
of  GutI  Cove  and 
exterxls  southward 
to  the  (fvide  be- 
tween Trail  River 
and  Upper 
Tenakiee  Inlet  and 
irtcluding  ail  draiiv 
ages  into  Tenakee 
Inlet  and  into  Chat- 
ham Straits  north 
of  the  Kook  Lake 
drainage. 

Lemesurier,  Pleas- 
ant, arvj  associated 
offshore  islarxls 
are  included— 6 
deer,  however, 
antlertess  deer 
may  betaken  only 
from  Sept.  15  to 
Jan  31.  Pubfc 
lands  are  ctosed  to 
tt)e  taking  of  deer 
begirviing  Nov.  1, 
except  tor  resi- 
dents of  Unit  4, 
Kake,  Gustavus, 
Haines,  Peters- 
burg. Pt.  Baker, 
Klukwan,  Port  Pro- 
tectkm  or  WrangeH. 


Open  season 


Aug.  1  to  Jaa  31. 


Aug.  1  to  Jarv  31. 
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Harvest  limits 

Open  season 

Unit  4— All  drainages 

Aug.  1  to  Dec.  31. 

of  Baranof  Island 

extending  north  of 

ttie  divide  from 

North  Point  of 

Kasnyku  Bay 

souttTwest  to  North 

Cape  of  Whale 

Bay;  and  all  drain- 

ages on  Chichagof 

Island  draining  into 

Peril  Straits, 

Hoonah  Sound. 

and  Salisbury 

Sound  east  of 

Point  Leo.  and  all 

offshore  islands  in- 

cluding Kruzof. 

Biofka,  and  Cath- 

onoo    ^  0©©rj 

however,  antlerless 

deer  may  be  taken 

only  from  Sept  15 

to  Dec.  31.  Publk: 

lands  are  closed  to 

the  taking  of  deer 

l)y  persons  wtx> 

are  not  residents  of 

Unit  4,  Kake,  Gus- 

tavus.  Haines,  Pe- 

tersburg. Pt  Baker. 

Klukwan.  Port  Pro- 

tection, or  WrangeH. 

Goat 

1  goat  by  State  reg- 

Aug. 1  to  Dec.  31. 

istration  permit  only. 

Coyote: 

2  coyotes 

Sept.  1  to  Apr.  30. 

Fox.  Red  (including 

Cross.  Black,  and  Sil- 

ver Phases): 

2  foxes 

Nov.  1  to  Feb.  15. 

Hare  (Snowshoe  and 

Tundra): 

5  hares  per  day 

Sept  1  to  Apr.  30. 

Lynx: 

2  lynx 

Dec.  1  to  Feb.  15. 

Wolf: 

No  hmit  

July  1  to  June  30. 

Wolverine: 

1  wolverine  

Nov.  10  to  Feb.  15. 

Grouse  (Spruce.  Blue, 

Ruffed,  and  Sharp- 

tailed): 

5  per  day.  10  in  pos- 

Aug.  1  to  May  15. 

sessKxi. 

Ptarmigan  (Rock,  Wil- 

k>w,  and  White- 

tailed): 

20  per  day,  40  in 

Aug.  1  to  May  15. 

possession. 

Trapping: 

Beaver 

Unit  4 — that  portion 

Dec.  1  to  May  15. 

east  of  Chatham 

Strait— Mo  limit 

Remainder  of  Unit  4  . 

No  open  season. 

Coyote: 

No  limit  

Dec.  1  to  Feb.  15. 

Fox,  Red  (including 

Cross,  Black,  and  Sil- 

ver Pttases): 

No  Mmjt  

Dec.  1  to  Feb.  15. 

Harvest  limits 

Open  season 

Lynx: 

No  Hmit  

Marten: 

Unit  4 — that  portion 
within  the 
NECCUA— No 
limit.  Marten  trap- 
ping on  public 
lands  within  the 
NECCUA  is  prohib- 
ited, except  by 
rural  Alaska  rest- 
dents. 

Remainder  of  Unit 
4— No  limit. 
Mink  and  Weasel: 

Unit  4  that  portkjn 
within  tt)e 
NECCUA— No 
limit.  The  taking  of 
mink  and  weasel 
on  public  lands 
within  thie 

NECCUA  is  prohib- 
ited, except  to  rjral 
Alaska  resklents. 

Remainder  of  Unit 
4— No  limit. 
Muskrat 

No  limit  

Otter 

No  limit 

Dec.  1  to  Feb.  15. 
Dec.  1  to  Dec.  31 . 

Dec.  1  to  Feb.  15. 
Dec.  1  to  Dec.  31. 

Dec  1  to  Feb.  15. 

Dec  1  to  Feb.  15. 
Dec.  1  to  Feb.  15. 
Nov.  10  to  Apr.  30. 
Nov.  10  to  Apr.  30. 

Wolf. 
No  limit  

Wolverine: 
No  limit  

(5)  Unit  5. 

(i)  Unit  5  consists  of  all  Gulf  of  Alaska 
drainages  and  islands  between  Cape 
Fairweather  and  the  center  line  of  Icy 
Bay,  including  the  Guyot  Hills: 

(A)  Unit  5(A)  consists  of  all  drainages 
east  of  Yakutat  Bay,  Disenchantment 
Bay.  and  the  eastern  edge  of  Hubbard 
Glacier,  and  includes  the  islands  of 
Yakutat  and  Disenchantment  Bays; 

(B)  Unit  5(B)  consists  of  the  remainder 
of  Unit  5; 

(ii)  Public  lands  within  Glacier  Bay 
National  Park  are  closed  to  all  taking  of 
wildlife  for  subsistence  uses. 

(iii)  Unit-specific  regulations; 

(A)  Bait  may  be  used  to  hunt  black 
bear  between  April  15  and  June  15; 

(B)  Boats  may  not  be  usee  to  take 
ungulates,  bear,  wolves,  or  'volverine, 
except  for  persons  certified  as  disabled. 

Harvest  limits 

Ooen  season 

Hunting: 
Black  Bear: 
2  bears,  no  more 
than  one  may  be  a 
blue  or  glacier  bear. 
Brown  Bear 
1  bear  every  four 
regulatory  years. 

Unit  5(A)— 1  buck. 

Sept  1  to  June  30. 
Sept.  1  to  May  31. 

Harvest  limits 


Unit  5(B)  

Goat 

1  goat  by  State  reg- 
istration permit  only. 

Moose: 
Unit  5(A).  except 
Nunatak  Bench — 1 
anttered  buH  tiy 
State  registration 
permit  only.  The 
season  will  be 
ckssed  wtien  60 
anOered  bulls  have 
been  taken  from 
the  Unit.  The  sea- 
son will  be  closed 
in  that  portion  west 
of  the  Dangerous 
River  when  30  ant- 
lered  t>ulls  have 
been  taken  in  ttiat 
area.  From  Oct  15 
to  Oct.  21,  public 
larxls  will  b>e  ck>sed 
to  taking  of  rrKX)se, 
except  by  rural 
Alaska  residents  of 
Unit  5(A). 
Unit  5(B)— 1  anttered 
bull  t>y  State  reg- 
istratkKi  permit 
only.  The  season 
will  be  ctosed  wtien 
25  anttered  bulls 
have  been  taken 
from  the  entirety  of 
Unit  5(B). 

Coyote: 

2  coyotes 

Fox,  Red  (including 

Cross.  Black  and  Sil- 
ver Phases): 

2  foxes 

Hare  (Snowshoe  and 

Tundra): 

5  hares  per  day 

Lynx: 

2  lynx  

Wolf: 

5  wolves  

Wolverine: 

1  wolverine  

Grouse  (Spruce,  Blue, 

Ruffed,  and  Sharp- 
taited): 

5  per  day,  10  in  pos- 
session. 

Ptamiigan  (Rock.  Wil- 
k>w,  and  White- 
tailed): 

20  per  day.  40  in 
possession. 

Trapping: 

Beaver: 
No  limit  

Coyote: 
No  limit  

Fox.  Red  (including 
Cross.  Black  and  Sil- 
ver Ptiases): 

2  foxes 

Lynx: 


Open  season 


Nov.  1  to  Nov.  30. 
No  open  season. 

Aug.  1  to  Dec.  31. 


Oct  15  to  Nov  15. 


Sept  1  to  Dec.  15. 


Sept  1  to  Apr.  30. 

Nov.  1  to  Feb.  15. 

Sept  1  to  Apr.  30. 
Dec.1  toFeb.  15 
Aug.  1  to  Apr.  30. 
Nov.  10  to  Feb.  15. 

Aug.  1  to  May  15. 

Aug.  1  to  May  15. 

Nov.  10  to  May  15. 
Dec.  1  toFeb.  15. 

Dec.  1  to  Feb.  15. 
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Harvest  krrats 

Open  season 

2  lyroi 

Marten: 

Ho  limit  

Dec.  1  to  Feb.  15. 
Nov.  10  to  Feb.  15. 

Mink  VKl  Weasel: 

Ho  hmrt  „ 

MusKrat: 

No  Imt  

Otter; 

No  limit  

Wort: 

No  Bmrt  

Wotverme: 

No  fcmit              

Nov.  10  to  Feb.  15. 
Dec.  1  to  Feb.  15. 
Nov.  10  to  Feb.  15. 
Nov.  10  to  Apr.  30. 
Nov  10  to  Apr.  30. 

(6)  Unit  6. 

(i)Onit  Bronsistsof  all  Gulf  of  Alaska 
and  Prince  William  Sound  drainages 
from  the  center  line  of  Icy  Fay 
(excluding  the  Cuyot  Hills)  to  Cape 
Fairfield  including  Kayak, 
Hinchinbrook,  Montague,  and  adjacent 
islands,  an  '  Middleton  Island,  but 
excluding  the  Copper  River  drainage 
upstream  from  Miles  Glacier,  and 
excluding  the  Nellie  Juan  and  Kings 
River  drainages: 

(A)  Unit  6(A)  consi.sts  of  Gulf  of 
Alaska  drainages  east  of  Palm  Point  near 
Katalla  including  Kanak,  VVingham,  and 
Kayak  Islands; 

(B)  Unit  6(B)  r,onsi.sts  of  Gulf  of 
Alaska  and  Copper  River  Basin 
drainages  west  of  Palm  Point  near 
Katalla,  east  of  the  west  bank  of  the 
Copper  River,  and  east  of  a  line  from 
Flag  Point  to  Cottonwood  Point; 

(C)  Unit  6(C)  consists  of  drainages 
west  of  the  west  bank  of  the  Copper 
River,  and  west  of  a  line  from  Flag  Point 
to  Cottonwood  Point,  and  drainages  east 
of  the  east  bank  of  Rude  River  and 
drainages  into  the  eastern  shore  of 
Nelson  Bay  and  Orca  Inlet; 

P)  Unit  F  D)  consists  of  the 
remainder  of  Unit  6; 

(ii)  For  the  following  areas,  the  taking 
of  wildlife  for  subsistence  uses  is 
prohibited  or  restricted  on  public  lands: 

(A)  The  Goat  Mountain  goat 
observation  area,  which  consists  of  that 
portion  of  Unit  6(B)  bounded  on  the 
north  by  Miles  Lake  and  Miles  Glacier, 
on  the  south  and  east  by  Pleasant  Valley 
River  and  Pleasant  Glacier,  and  on  the 
west  by  the  Copper  River,  is  closed  to 
the  taking  of  mountain  goat; 

(B)  The  Heney  Range  goat  observation 
area,  which  consists  of  that  portion  of 
Unit  6(C)  south  of  the  Copper  River 
Highway  and  west  of  the  Eyak  River,  is 
closed  to  the  taking  of  mountain  goat. 

(iii)  Unit-speciHc  regulations; 

(A)  Bah  may  be  used  to  hunt  black 
bear  between  April  15  and  June  15; 

(B)  Coyotes  may  be  taken  in  Units 
6(B)  and  6(C)  with  the  aid  of  artiRcial 
lights. 


Haivest  imits 

Open  season 

Hunting: 

Black  Bear: 

1  bear  ~ 

Sept  1  to  June  30. 

Deer: 

4  deer;  however. 

Aug.  1  to  Dec.  31 

ant»ertess  deer 

may  be  taken  only 

from  Nov.  1  to 

Dec.  31. 

Goats: 

Unit  6(A),  (B)— 1  goat 

Aug.  20to  Jarv  31. 

by  State  registra- 

tion permit  only. 

Unit  6(C) 

No  open  seasorv 

Unit  6(D)  (subareas 

Aug.  20toJaa  31. 

RG242,  RG243, 

RG224,  RG249, 

RG266  and  RG252 

only) — 1  goat  by 

Federal  registration 

• 

permit  only.  Fed- 

eral permits  may 

be  obtained  from 

ttie  U.S.  Forest 

Service  office  in 

Cordova. 

In  each  of  the  Unit 

6(D)  subareas. 

goat  seasons  wtB 

be  dosed  when 

harvest  limits  for 

VnaX  sutiarea  are 

reactied.  Harvest 

quotas  are  as  fol- 

lows: RG242— 2 

goats,  RG243— 2 

goats,  RG224— 2 

goats,  RG249— 2 

goats,  RG26e-4 

goats,  RG252— 1 

goat 

Unit  6(D)  (subarea 

Noopenseasoa 

RG245)— The  tak- 

ing of  goats  is  pro- 

hibited on  all  pubfic 

lands. 

Coyote: 

Unit  6(A)  and  (D)— 2 

Sept  1  to  Apr.  3a 

coyotes. 

Umt  6(B)— No  limit  ... 

Juty  1  to  June  30. 

Unit  6(C>— South  ol 

July  1  to  June  30. 

the  Copper  River 

Highway  and  east 

of  the  Heney 

Range — No  limit 

Remairxler  of  Unit 

Ju»y  1  to  June  30 

6(C)— No  Itmrt. 

Fox,  Red  (including 

Cross.  BiacK  and  Sil- 

ver Phases): 

2  foxes „ 

Nov.  1  to  Feb.  15. 

Hare  (SrKnvshoe  and 

Tundra): 

No  limit  

July  1  to  June  30. 

Lynx: 

2  lynx „ 

Dec.  iStoJaa  15. 

Wolf: 

2  wolves  

Aug.  10  to  Apr.  30. 

Wolverine: 

1  wolverine  

Sept  1  to  Mar.  31. 

Grouse  (Spoice,  Blue, 

Ruffed,  and  Sharp- 

tailed): 

Harvest  limits 

5  per  day,  10  in  pos- 
session. 
Ptarmigan  (Rock,  Wil- 
low, and  White- 
tailed): 

20  per  day,  40  in 
possession. 
Trapping: 
Beaver 
Trapping— 20  beaver 
per  season. 
Coyote: 
Unit  6(A),  (B)  and 

(Dh-No  limit. 
Unit  6(C)— South  ol 
the  Copper  River 
Highway  and  east 
of  the  Heney 
Range — No  limit. 
Remainder  of  Unit 
6(C)— No  limit. 
Fox,  Red  (including 
Cross,  Black  and  Sil- 
ver Phases): 

No  limit  

Lynx: 

No  limit  „ 

Marten: 

No  hmjt  

Mink  and  Weasel: 

No  limit  _ 

Muskrat 

No  limit  

Otter. 

No  linfut  

Wolf: 

No  limit  

Wolverine: 
No  limit  


Open  season 


Aug.  1  to  May  15. 

Aug.  1  to  May  15. 

Dec.  1  to  Mar.  31. 

Nov.  10  to  Mai.  31. 
Nov.  10  to  Apr.  30. 

Nov.  10  to  Mar.  31 

Nov.  10  to  Feb.  28 
Dec.  15  to  Jaa  15. 
Nov.  10  to  Jaa  31. 
Nov.  10  to  Jaa  31 
Nov.  10  to  June  10. 
Nov.  10  to  Mar.  31. 
Nov.  10  to  Mar  31 
Nov.  10  to  Feb  2a 


(7)  Unit  7. 

(i)  Unit  7  consists  of  Gulf  of  Alaska 
drainages  between  Core  Point  and  Cape 
Fairfield  including  the  Nellie  Juan  and 
Kings  River  drainages,  and  including 
the  Kenai  River  drainage  upstream  from 
the  Russian  River,  the  drainages  into  the 
south  side  of  Tumagain  Arm  west  of 
and  including  the  Portage  Creek 
drainage,  and  east  of  150°  VV.  long.,  and 
all  Kenai  Peninsula  drainages  east  of 
150°  W.  long.,  from  Tumagain  Arm  to 
the  Kenai  River; 

(ii)  In  the  following  areas,  the  taking 
of  wildlife  for  subsistence  uses  is 
prohibited  or  restricted  on  public  lands: 

(A)  Kenai  F}ords  National  Park  is 
closed  to  all  subsistence  uses; 

(B)  The  Portage  Glacier  Closed  Area  in 
Unit  7,  which  consists  of  Portage  Creek 
drainages  between  the  Anchorage- 
Seward  Railroad  and  Placer  Creek  in 
Bear  Valley,  Portage  Lake,  the  mouth  of 
Byron  Creek,  Glacier  Creek  and  Byron 
Glacier,  is  closed  to  hunting;  however, 
grouse,  ptarmigan,  hares,  and  squirrels 
may  be  hunted  with  shotguns  after 
September  1. 

(iii)  Unit-speciHc  regulations; 
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(A)  Bait  may  be  used  to  hunt  black 
bear  between  April  15  and  June  15; 
except  Resurrection  Creek  and  its 
tributaries. 

(B)  A  firearm  may  be  used  to  take 
beaver  with  a  trapping  license  in  Unit 
8  from  Nov.  10  to  Apr.  30. 


Harvest  limits 


Hunting: 
Black  Bean 

Unit  7—3  t)ears  

Coyote: 

No  hmrt  

Fox,  Red  (including 

Cross,  Black  and  Sil- 
ver Ptoses): 

2  foxes , 

Hare  (Snowshoe  and 

Tundra): 

No  limit  

Wolf: 

1  wolf 

Wolverine: 

1  wolverine  

Grouse  (Spruce,  Blue, 

Rufted.  and  Sharp- 
tailed): 

1 5  per  day,  30  in 

possession. 

Rarmigan  (Rock,  Wil- 

tow,  arxl  White- 
tailed): 

20  per  day,  40  in 
possession. 
Trapping: 
Beaver 

20  Beaver  per  sea- 
son. 
Coyote: 

No  limit  

Fox,  Red  (including 

Cross,  Black  and  Sil- 
ver Ptiases): 

No  limit  

Marten: 

No  limit 

Mink  and  Weasel: 

No  limit  

Muskral: 

No  limit  . 

Otter: 

No  limit  

Wolt: 

No  limit  

Wolverine: 

No  limit  


Open  season 


July  1  to  June  30. 
Sept.  1  to  Apr.  30. 

Nov.  1  to  Feb.  15. 

I 
July  1  to  June  30. 

Aug.  10  to  Apr.  30. 

Sept  1  to  Mar.  31 . 


Aug.  10 


to  Mar.  31.  f 


Aug.  10  to  Mar.  31. 

Dec.  1  to  Mar.  31. 
Nov.  10  to  Feb.  28. 

Nov.  10  to  Feb.  28. 
Nov.  10  to  Jan.  31. 
Nov.  10  to  Jan.  31. 
Nov.  10  to  May  15. 
Nov.  10  to  Feb.  28. 
Nov.  10  to  Feb.  28. 
Nov.  10  to  Feb.  28. 


Harvest  limits 


(8)  Unit  8.  Unit  8  consists  of  all 
islands  southeast  of  the  centerline  of 
Shelikof  Strait  including  Kodiak, 
Afognak,  Whale,  Raspberry.  Shuyak, 
Spruce,  Marmot.  Sitkalidak.  Amook. 
Uganik,  and  Chirikof  Islands,  the  Trinity 
Islands,  the  Semidi  Islands,  and  other 
adjacent  islands. 


Harvest  limits 


Hunting: 
Deer: 


Open  season 


Unit  8-— ttiat  portion 
of  Kodiak  Island 
north  of  a  line  from 
the  head  of  Set- 
tlers Cove  to  Cres- 
cent Lake  (57°52' 
N.  lat..  152''58'W. 
long.),  and  east  of 
a  line  from  the  out- 
let of  Crescent 
Lake  to  Mount 
Ellison  Peak  and 
from  Mount  Ellison 
Peak  to  Pokati 
Point  at  Whale 
Passage,  and  ttiat 
portion  of  Kodiak 
IslarK]  east  of  a 
line  from  the  rrxMith 
of  Saltery  Creek  to 
Crag  Point,  and 
adjacerrt  small  is- 
larids  in  Cfiiniak 
Bay — 1  deen  txjw- 
ever,  antlertess 
deer  may  tx  taken 
only  from  Oct  25 
to  Oct  31 . 
Unit  8— that  portion 
of  Kodiak  Island 
arxj  adjacent  is- 
larxls  south  and 
west  of  a  line  from 
the  tiead  of  Terror 
Bay  to  the  head  of 
the  south-western 
most  arm  of  Ugak 
Bay — 5  deer;  how- 
ever, antlertess 
deer  may  be  taken 
only  from  Oct.  1  to 
Dec.  31 . 
Remainder  of  Unit 
8 — 5  deer;  how- 
ever, antlertess 
deer  may  be  taken 
only  from  Oct.  1  to 
Dec.  31;  no  more 
than  1  antlertess 
deer  may  be  taken 
from  Oct  1  to  Nov. 
30. 
Fox,  Red  (including 
Cross,  Black  and  Sil- 
ver Phases): 

No  limit  

Hare  (Snowshoe  and 
TurxJra): 

No  limit  

Ptarmigan  (Rock,  Wil- 
tow,  and  White- 
tailed): 

20  per  day.  40  in 
possession. 
Trapping: 
Beaver 
30  beaver  per  sea- 
son. 
Fox,  Red  (including 
Cross,  Black  and  Sil- 
ver Phases): 

No  limit  

Maiten: 


Open  season 


Aug.  1  to  Oct  31. 


Aug.  1  1 3  Dec.  31 . 


Aug.  1  to  Dec.  31. 


Nov.  10  to  Mar.  31. 
July  1  to  June  30. 

Aug.    0  to  Apr.  30. 
Nov.  10  to  Apr.  30. 

Nov.  10  to  Mar.  31. 


Harvest  bmits 


No  limit  _ 

Mink  and  Weasel: 

No  limit  ....„ 

MusKrat 

No  limit  ._ 

Otter. 

No  limn 


Open  season 


Nov.  10  to  Jan.  31. 
Nov.  lOto  Jan.  31 
Nov.  10  to  June  10. 
Nov.  10  to  Jan.  31. 


(9)  Unit  9 

(i)  Unit  9  consists  of  the  Alaska 
Peninsula  and  adjacent  islands 
including  drainages  east  of  False  Pass. 
Pacific  Ocean  drainages  west  of  and 
excluding  the  Redoubt  Creek  drainage; 
drainages  into  the  south  side  of  Bristol 
Bay.  drainages  into  the  north  side  of 
Bristol  Bay  ea.st  of  Etolin  Point,  and 
including  the  Sanak  and  Shumagin 
Islands: 

(A)  Unit  9(A)  consists  of  that  portion 
of  Unit  9  draining  into  Shelikof  Strait 
and  Cook  Inlet  between  the  southern 
boundary  of  Unit  16  (Redoubt  Creek) 
and  the  northern  boundary  of  Katmai 
National  Park  and  Preserve; 

(B)  Unit  9(B)  consists  of  the  Kvichak 
River  drainage; 

(C)  Unit  9(C)  consists  of  the  Alagnak 
(Branch)  River  drainage,  the  Naknek 
River  drainage,  and  all  land  and  water 
within  Katmai  National  Park  and 
Preserve: 

(D)  Unit  9(D)  consists  of  all  Alaska 
Peninsula  drainages  west  of  a  line  from 
the  southernmost  head  of  Port  Moller  to 
the  head  of  American  Bay  including  the 
Shumagin  Islands  and  other  islands  of 
Unit  9  west  of  the  Shumagin  Islands; 

(E)  Unit  9(E)  consists  of  the  remainder 
of  Unit  9; 

(ii)  In  the  following  areas,  the  taking 
of  wildlife  for  subsistence  uses  is 
prohibited  or  restricted  on  public  lands: 

(A)  Katmai  National  Park  is  closed  to 
all  subsistence  uses; 

(B)  The  use  of  motorized  vehicles, 
excluding  aircraft,  boats,  or 
snowmobiles  used  for  hunting  and 
transporting  a  hunter  or  harvested 
animal  parts,  is  prohibited  from  Aug.  1 
to  Nov.  30  in  the  Naknek  Controlled  Use 
Area,  which  includes  all  of  Unit  9(C) 
within  the  Naknek  River  drainage 
upstream  from  and  including  the  King 
Salmon  Creek  drainage;  however,  this 
restriction  does  not  apply  to  a  motorized 
vehicle  on  the  Naknek-King  Salmon, 
Lake  Camp,  and  Rapids  Camp  roads  and 
on  the  King  Salmon  Creek  trail. 


Harvest  limits 

Open  season 

Hunting: 
Black  Bear: 
3  bears  

July  1  to  June  30. 

Brown  Bear 

K 
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Harvest  limits 

Open  season 

Unit  9(B>— 1  bear 

Oct  1  to  Oct  21 

every  four  regu- 

(odd years  only); 

latory  years. 

May  10  to  May 

25  (even  years 

only). 

Unit  9(E>— 1  bear  by 

Oct.  1  to  Dec.  31; 

Federal  registratkxi 

May  10  to  May 

permit  only. 

25. 

CaritXHi: 

Unit  9(A),  (B),  and 

Aug.  10  to  Mar.  31. 

(C)— 4  caribou; 

however,  no  more 

ttwi  2  caribou  may 

betaken  Aug.  10- 

Sept.  30  and  no 

morettian  1  cari- 

bou may  be  taken 

Oct.  1-Nov.  30. 

Unit  9(D)— 1  bun. 

Aug.  10  to  Sept.  30; 

Public  lands  are 

Dec.  1  to  Mar. 

ctosed  to  the  hunt- 

31. 

ing  of  caribou  ex- 

cept by  rural  Alas- 

ka residents  of  Unit 

9(0)  and  False 

Pass. 

Unit  9(E)— that  por- 

July  1  to  Apr.  30. 

tKjn  south  of  Seal 

Cape  on  the  Pa- 

cific side  of  the 

Alaska  Peninsula 

divide— 4  caribou; 

only  bulls  may  be 

taken  between  July 

1  and  Aug.  9. 

Remainder  of  Unit 

Aug.  10  to  Apr.  30. 

9(E>-4  caribou. 

Sheep: 

1  ram  with  %  curl 

Aug.  10  to  Sept.  20. 

hom. 

Moose: 

Unit  9(A)— 1  antfered 

Sept.  1  to  Sept  15. 

bull. 

Unit  9(B>— 1  antlered 

Sept.  1  to  Sept.  15; 

bull. 

Dec.  1  to  Dec. 

31. 

Unit  9(C)— that  por- 

Sept 1  to  Sept  15; 

tion  draining  into 

Dec.  1  to  Dec. 

the  Naknek  River 

31. 

from  the  norttv— 1 

antlered  bull.  The 

December  hunt  will 

be  by  Federal  reg- 

istration permit  only. 

Harvest  limits 

Open  season 

Unit  9(C)— that  por- 

Sept. 1  to  Sept.  15; 

tion  draining  into 

Dec.  1  to  Dec. 

the  Naknek  River 

31. 

from  the  south — 1 

antlered  bull.  How- 

ever, during  the 

December  hunt. 

antleriess  moose 

may  be  taken  by 

Federal  registratron 

permit  only.  The 

antleriess  season 

will  be  closed  wtien 

5  antleriess  nrKX)se 

have  been  taken. 

Public  lands  are 

closed  during  De- 

cember for  the 

hunting  of  moose. 

except  by  eligible 

rural  Alaska  resi- 

dents. 

Remainder  of  Unit 

Sept  1  to  Sept  15; 

9(C)— 1  rrwose; 

Dec.  1  to  Dec. 

however,  antleriess 

31. 

moose  maybe 

taken  only  from 

Dec.  1-Dec.  31. 

Unit  9(E>— 1  antlered 

Sept.  1  to  Sept.  20; 

bull. 

Dec.  1  to  Dec. 

31. 

Coyote: 

2  coyotes 

Sept  1  to  Apr.  30. 

Fox,  Arctic  (Blue  and 

White): 

No  limit  

Dec.ltoMar.  15. 

Fox,  Red  (including 

Cross,  Black  and  Sil- 

ver Phases): 

2  foxes 

Sept  1  to  Feb.  15. 

Hare  (Snowshoe  and 

Tundra): 

No  limit  

July  1  to  June  30. 

Lynx: 

2  lynx 

Nov.  10  to  Feb.  28. 

Wolf: 

10  wolves  

Aug.  10  to  Apr.  30. 

Wolverine: 

1  wolverine  

Sept  HoMar.31. 

Grouse  (Spruce,  Blue, 

Ruffed,  and  Sharp- 

tailed): 

15  per  day,  30  in 

Aug.  10  to  Apr.  30. 

possession. 

Ptarmigan  (Rock,  Wil- 

low, and  White- 

I 

tailed): 

20  per  day,  40  in 

Aug.  10  to  Apr.  30. 

possession. 

Trapping: 

Beaver 

40  beaver  per  sea- 

Jan. 1  to  Mar.  31. 

son. 

Coyote: 

No  ymit  „ 

Nov.  10  to  Mar.  31. 

Fox.  Arctic  (Blue  and 

White): 

No  limit  

Nov.  10  to  Feb.  28. 

Fox.  Red  (including 

Cross.  Black  and  Sil- 

ver Phases): 

No  limit  

Nov.  10  to  Feb.  28. 

Lynx: 

Harvest  limits 

Open  season 

No  limit  

Marten: 

No  limit  

Mink  and  Weasel: 

No  limit  : 

Muskrat: 

f^  limit  

Otter 

No  limit  

Wolf: 

No  limit  

Wolverine: 

No  limit  

Nov.  10  to  Feb.  28. 
Nov.  10  to  Feb.  28. 
Nov.  10  to  Feb.  28. 
Nov.  10  to  June  10. 
Nov.  10  to  Mar.  31. 
Nov.  10  to  Mar.  31. 
Nov.  10  to  Feb.  28. 

(10)  Unit  10. 

(i)  Unit  10  consists  of  the  Aleutian 
Islands,  Unimak  Island  and  the  Phbilof 
Islands; 

(ii)  On  Otter  Island  in  the  Pribilof 
Islands  the  taking  of  any  wildlife 
species  for  subsistence  uses  is 
prohibited. 


Harvest  limits 

Open  season 

Hunting: 

Caribou: 

Unit  10-Unimak  Is- 

Aug. 10  to  Sept  30; 

land  only — 1  bull. 

Dec.  1  to  Mar. 

Public  lands  are 

31. 

closed  to  the  hunt- 

ing of  canbou  ex- 

cept by  mral  Alas- 

ka residents  of 

False  Pass. 

Remainder  of  Unit 

July  1  to  June  30. 

10— No  limit. 

Coyote: 

2  coyotes 

Sept  1  to  Apr.  30. 

Fox.  Arctic  (Blue  and 

White  Phase): 

No  limit  

July  1  to  June  30. 

Fox,  Red  (including 

Cross,  Black  and  Sil- 

ver Phases): 

2  foxes 

Sept  1  to  Feb.  15. 

Hare  (Snowshoe  and 

Tundra): 

No  limit  

July  1  to  June  30. 

Wolf: 

2  wolves  

Aug.  10  to  Apr.  30. 

Wolvenne: 

1  wolverine  

Sept.  1  to  Mar.  31. 

Ptarmigan  (Rock,  Wil- 

tow.  and  White- 

tailed): 

20  per  day,  40  in 

Aug.  10  to  Apr.  30. 

possession. 

Trapping: 

Coyote: 

2  coyotes 

Sept  1  to  Apr.  30. 

Fox,  Arctk:  (Blue  and 

White  Phase): 

No  limit  

July  1  to  June  30. 

Fox,  Red  (including 

Cross,  Black  and  Sil- 

ver Phases): 

2  foxes 

Sept  1  to  Feb.  15. 

Mink  and  Weasel: 

No  limit  

Nov.  10  to  Feb.  28. 

Muskrat: 

No  limit  

Nov.  10  to  June  10. 
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Harvest  limits 

Open  season 

Otter; 

No  imit  _. 

Wolf: 

No  Imit  

Wolvenne: 

No  kmil  

Nov.  10  to  Mar.  31. 
Nov.  10  to  Mar.  31. 
Nov.  10  to  Feb.  28. 

(11)  Unit  11.  Unit  11  consists  of  that 
area  draining  into  the  headwaters  of  the 
Copper  River  south  of  Suslota  Creek  and 
the  area  drained  by  all  tributaries  into 
the  east  bank  of  the  Copper  River 
between  the  confluence  of  Suslota  Creek 
with  the  Slana  River  and  Miles  Glacier. 

(i)  Unit-sp>ecific  regulations; 

(A)  Bait  may  be  used  to  hunt  black 
bear  between  April  15  and  June  15. 

(B)  (Reserved 
(ii)  (Reserved 


Harvest  limits 


Hunting: 
Black  Bear 

3  bears  

Caritxxj 

Sheep: 

1  sheep  

Moose: 

1  antiered  bull 

Coyote: 

2  coyotes 

Fox.  Red  (including 

Cross,  Blacit  arxi  Sil- 
ver Phases): 

2  foxes 

Hare  (Snowshoe  and 

Tundra): 

No  limit  

Lynx; 

2  lynx  

Wolf: 

5  wolves  

Wolverine: 

1  wolverine  

Public  lands  are 
dosed  to  the  taking 
of  wolverine  except 
bi  eligible  rural 
Alaska  residents. 
Grouse  (Spruce,  Blue, 

Ruffed,  and  Sharp- 
tailed): 

15  per  day,  30  in 

possession. 

Ptarmigan  (Rock.  Wil- 

tow,  and  White- 
tailed): 

20  per  day,  40  in 
possessk>n. 
Trapping: 
Beaver 

30  beaver  per  sea- 
8oa 
Coyote: 

No  limll  

Fox.  Red  (including 

Cross,  Black  and  SO- 

ver  Phases): 

No  limit  

Lynx: 

No  Nmit  -.. 


Open  season 


July  1  to  June  30. 
No  open  season. 

Aug.  10  to  Sept.  20. 

Aug.  25  to  Sept.  20. 

Sept.  1  to  Apr.  30. 

Sept  1  to  Feb.  15. 

July  1  to  June  30. 
Dec.  15.  to  Jan.  IS. 
Aug.  10  to  Apr.  30 
Sept.  1  to  Jan.  31. 


Aug.  10  to  Mar.  31. 

Aug.  10  to  Mar.  31. 

Nov.  10  to  Apr.  30. 
Nov.  10  to  Mar.  31. 

Nov.  10  to  Feb.  28. 
Dec.  15  to  Jan.  15. 


Harvest  kmits 


Marten: 

No  limit  

Mink  and  Weasel: 

No  limit  .„ 

Muskrat 

No  limit 

Otter 

No  limit  

Wolf: 

No  limit  

Wolverine: 

2  wolverine  _ 

Public  lands  are 
closed  to  the  taking 
of  wolverine  except 
by  eligilsle  rural 
Alaska  resklents. 


Ooen  season 


Nov.  10  to  Jan.  31. 
Nov.  10  to  Jan.  31. 
Nov.  10  to  June  10. 
Nov.  10  to  Mar.  31. 
Nov.  10  to  Mar.  31. 
Nov.  lOto  Jan.  31. 


(12)  Unit  12.  Unit  12  consists  of  the 
Tanana  River  drainage  upstream  bom 
the  Robertson  River,  including  all 
drainages  into  the  east  bank  of  the 
Robertson  River,  and  the  White  River 
drainage  in  Alaska,  but  excluding  the 
Ladue  River  drainage. 

(i)  Unit-specific  regulations: 

(A)  Bait  may  be  used  to  hunt  black 
bear  between  April  15  and  June  30; 

(B)  Trapping  of  wolves  in  Units  12 
during  March.  April  or  October  with  a 
steel  trap,  or  with  a  snare  smaller  than 
3X,  is  prohibited. 

(ii)  IReservedl        |; 


Harvest  limits 


Hunting: 

Black  Bear  | 

3  bears 

Caribou: 

Unit  12— thalportkxi 
west  of  the 
Nabesna  River       i 
within  the  drair>-      ] 
ages  of  Jack 
Creek,  Platinum 
Creek,  ar>d 
Totschunda 
Creek— The  taking 

^  of  caribou  is  pro- 

^  hibited  on  public 
lands. 

Remainder  of  Unit 
12—1  bull. 

1  bull  caribou  ntay  be 
taken  by  a  Federal 
registration  permit 
during  a  winter 
season  to  be  arv 
nounced  kx  the 
rural  Alaska  resi- 
dents ofTetlin  and 
Northway  only. 
Moose: 


Open  season 


July  1  to  June  30. 
No  open  seasoa 


SepL  1  to  Sept  20. 

Winte'  season  to  be 
announced  by  the 
Fecsral  Sutjsist- 
enc}  Board. 


Harvest  limits 

Open  season 

Unit  12— <hat  portion 

Sept.  1  to  Sept  15; 

drained  by  the 

How.  20  to  Nov. 

Tanana,  Nabesna, 

30. 

and  ChBana  Riv- 

ers east  ol  the 

Tetlin  Reservation 

boundary  and  north 

of  the  Winter  TraJ 

from  Pickerel  Lake 

to  tfie  Canadian 

border — 1  antiered 

buM. 

Unit  12— that  portion 

Sept  1  to  Sept.  30. 

lying  east  of  the 

, 

Nat>esre  River  and 

south  of  the  Winter 

Trail  arwiing  south- 

east from  Pickerel 

Lake  to  the  Cana- 

dian tjorder— 1  ant- 

iered txifl. 

Unit  12 — Remain- 

Sept 1  to  Sept.  15 

der—I  anttefed 

bull. 

Coyote: 

2  coyotes  

Sept  1  to  Apr.  30 

Fox,  Red  (inckxjir^ 

Cross,  Black  and  Sil- 

ver Phases): 

1 0  foxes;  however, 

Sept  1  to  Mar.  15. 

no  more  than  2 

foxes  may  be 

taken  prior  to  Oct 
1. 
Hare  (Snowshoe  and 

Tundra): 

No  fcmit  — 

July  1  to  June  30. 

Lynx: 

2  lynx  

Nov.  1  to  Jan.  31. 

Wolf: 

5  ¥volves  

Aug.  10  to  Apr.  30. 

Wolvenne: 

1  wrolverine     

Sept  1  to  Mar.  31 . 

Grouse  (Spruce,  Bkie, 

Rutted,  and  Sharp- 

tailed): 

15  per  day,  30  in 

Aug.  10  to  Mar.  31. 

possession. 

Ptamiigan  (Rock.  Wil- 

k)w.  and  Whrte- 

taited): 

20  per  day,  40  in 

Aug.  10  to  Apr.  30. 

possessKXt 

Trapping: 

Beaver 

15  t)eaver  per  sea- 

Nov. 1  to  Apr.  15. 

son. 

Coyote: 

No  limit  .    .-.. 

Nov.  1  to  Feb.  28. 

Fox,  Red  Onclucfing 

Cross,  Black  and  Sil- 

ver Phases): 

No  limit  _ 

Nov.  1  to  Feb.  28. 

Lynx- 

No  limit  .„ 

Nov.  1  toJaa3l. 

Marten: 

No  limit  ..._ _ 

Nov.  1  to  Feb.  28. 

Mink  and  Weasel: 

No  limit  _._ _. 

Nov.  1  to  Feb.  28. 

Muskrat 

No  limit  

Sept.  20  to  June 
10. 

Otter 

No  imit          ....   „ 

Nov.  1  to  Apr.  15. 
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Harvest  lifnrts 

Open  season 

Wo«: 

Ho  Nmit  

Wolvenne: 

No  Itfnit  

Oct.  1  to  Apr.  30. 
Nov.  1  to  Feb.  28. 

(13)  Unit  13. 

(i)  Unit  13  consists  of  that  area 
westerly  of  the  east  bank  of  the  Copper 
River  and  drained  by  all  tributaries  into 
the  west  bank  of  the  Copper  River  from 
Miles  Glacier  and  including  the  Slana 
River  drainages  north  of  Suslota  Creek; 
the  drainages  into  the  Delta  River 
upstream  from  Falls  Creek  and  Black 
Rapids  Glacier;  the  drainages  into  the 
Nenana  River  upstream  from  the 
southeast  comer  ofDenali  National  Park 
at  Windy;  the  drainage  into  the  Susitna 
River  upstream  from  its  junction  with 
the  Chulitna  River;  the  drainage  into  the 
east  bank  of  the  Chulitna  River 
upstream  to  its  confluence  with 
Tokositna  River;  the  drainages  of  the 
Chulitna  River  (south  of  Denali  National 
Park)  upstream  from  its  confluence  with 
the  Tokositna  River;  the  drainages  into 
the  north  bank  of  the  Tokositna  River 
upstream  to  the  base  of  the  Tokositna 
Glacier;  the  drainages  into  the  Tokositna 
Glacier;  the  drainages  into  the  east  bank 
of  the  Susitna  River  between  its 
confluences  with  the  Talkeetna  and 
Chulitna  Rivers;  the  drainages  into  the 
north  bank  of  the  Talkeetna  River;  the 
drainages  into  the  east  bank  of  the 
Chickaloon  River;  the  drainages  of  the 
Matanuska  River  above  its  confluence 
with  the  Chickaloon  River: 

(A)  Unit  13(A)  consists  of  that  portion 
of  Unit  13  bounded  by  a  line  beginning 
at  the  Chickaloon  River  bridge  at  Mile 
77.7  on  the  Glenn  Highway,  then  along 
the  Glenn  Highway  to  its  junction  with 
the  Richardson  Highway,  then  south 
along  the  Richardson  Highway  to  the 
foot  of  Simpson  Hill  at  Mile  111.5.  then 
east  to  the  east  bank  of  the  Copper 
River,  then  northerly  along  the  east  bank 
of  the  Copper  River  to  its  junction  with 
the  Gulkana  River,  then  northerly  along 
the  west  bank  of  the  Gulkana  River  to 
its  junction  with  the  West  Fork  of  the 
Gulkana  River,  then  westerly  along  the 
west  bank  of  the  West  Fork  of  the 
Gulkana  River  to  its  source,  an  unnamed 
lake,  then  across  the  divide  into  the 
Tyone  River  drainage,  down  an 
unnamed  stream  into  the  Tyone  River, 
then  down  the  Tyone  River  to  the 
Susitna  River,  then  down  the  southern 
bank  of  the  Susitna  River  to  the  mouth 
of  Kosina  Creek,  then  up  Kosina  Creek 
to  its  headwaters,  then  across  the  divide 
and  down  Aspen  Creek  to  the  Talkeetna 
River,  then  southerly  along  the 
boundary  of  Unit  13  to  the  Chickaloon 
River  bridge,  the  point  of  beginning: 


(B)  Unit  13(B)  consists  of  that  portion 
of  Unit  13  bounded  by  a  line  beginning 
at  the  confluence  of  the  Copper  River 
and  the  Gulkana  River,  then  up  the  east 
bank  of  the  Copper  River  to  the  Gakona 
River,  then  up  the  Gakona  River  and 
Gakona  Glacier  to  the  boundary  of  Unit 
13,  then  westerly  along  the  boundary  of 
Unit  13  to  the  Susitna  Glacier,  then 
southerly  along  the  west  bank  of  the 
Susitna  Glacier  and  the  Susitna  River  to 
the  Tyone  River,  then  up  the  Tyone 
River  and  across  the  divide  to  the 
headwaters  of  the  West  Fork  of  the 
Gulkana  River,  then  down  the  West 
Fork  of  the  Gulkana  River  to  the 
confluence  of  the  Gulkana  River  and  the 
Copper  River,  the  point  of  beginning; 

(Cj  Unit  13(C)  consists  of  that  portion 
of  Unit  13  east  of  the  Gakona  River  and 
Gakona  Glacier; 

(D)  Unit  13(D)  consists  of  that  portion 
of  Unit  13  south  of  Unit  13(A); 

(E)  Unit  13(E)  consists  of  the 
remainder  of  Unit  13; 

(ii)  Within  the  following  areas,  the 
taking  of  wildlife  for  subsistence  uses  is 
prohibited  or  restricted  on  public  lands: 

(A)  lands  within  Mount  McKinley 
National  Park  as  it  existed  prior  to 
December  2, 1980  are  closed  to 
subsistence.  Subsistence  uses  as 

authorized  by  § .25(k)(13)  are 

permitted  in  Denali  National  Preserve 
and  lands  added  to  Denali  National  Park 
on  December  2, 1980; 

(B)  use  of  motorized  vehicles  or  pack 
animals  for  hunting  is  prohibited  h'om 
Aug.  5 — Aug.  25  in  the  Delta  Controlled 
Use  Area,  the  boundary  of  which  is 
defmed  as:  a  line  beginning  at  the 
confluence  of  Miller  Creek  and  the  Delta 
River,  then  west  to  vertical  angle  bench 
mark  Miller,  then  west  to  include  all 
drainages  of  Augustana  Creek  and  Black 
Rapids  Glacier,  then  north  and  east  to 
include  all  drainages  of  McGinnis  Creek 
to  its  confluence  with  the  Delta  River, 
then  east  in  a  straight  line  across  the 
Delta  River  to  Mile  236.7  Richardson 
Highway,  then  north  along  the 
Richardson  Highway  to  its  junction  with 
the  Alaska  Hi^way,  then  east  along  the 
Alaska  Highway  to  the  west  bank  of  the 
Johnson  River,  then  south  along  the 
west  bank  of  the  Johnson  River  and 
Johnson  Glacier  to  the  head  of  the 
Canwell  Glacier,  then  west  along  the 
north  bank  of  the  Canwell  Glacier  and 
Miller  Creek  to  the  Delta  River; 

(C)  except  for  access  and 
transportation  of  harvested  wildlife  on 
Sourdough  and  Haggard  Creeks,  Meiers 
Lake  trails,  or  other  trails  designated  by 
the  Board,  the  use  of  motorized  vehicles 
for  subsistence  hunting,  is  prohibited  in 
the  Sourdough  Controlled  Use  Area. 
The  Sourdough  Controlled  Use  Area 
consists  of  that  portion  of  Unit  13(B) 


bounded  by  a  line  beginning  at  the 
confluence  of  Sourdough  Creek  and  the 
Gulkana  River,  then  northerly  along 
Sourdough  Creek  to  the  Richardson 
Highway  at  approximately  Mile  148, 
then  northerly  along  the  Richardson 
Highway  to  the  Meiers  Creek  Trail  at 
approximately  Mile  170,  then  westerly 
along  the  trail  to  the  Gulkana  River, 
then  southerly  along  the  east  bank  of  the 
Gulkana  River  to  its  confluence  with 
Sourdough  Creek,  the  point  of 
beginning, 
(iii)  Unit-specific  regulations; 

(A)  Bait  may  be  used  to  hunt  black 
bear  between  April  15  and  June  15. 

(B)  (Reserved] 


Harvest  limits 


Hunting: 

Black  Bear: 
3  tiears 

Cantxxj: 
2  caribou  by  Federal 
registration  perm«t 
only.  Hunting  wittv 
in  the  Trans-Alas- 
ka Oil  Pipeline 
rigtit-of-way  is  pco- 
tiitMted  J\\e  rigtit- 
of-way  is  identified 
as  ttie  area  occu- 
pied by  the  pipe- 
line (txiried  or 
atx)ve  ground) 
and  the  cleared 
area  25  feet  on  ei- 
ther side  of  the 
pipeline. 

Sheep: 
Unit  13 — excluding 
Unit  13(D)  and  the 
Tok  and  Delta 
Management 
Areas — 1  ram  with 
7/8  curl  hom. 

Moose: 

1  antlered  txjil 
nrxxjse  by  Federal 
registration  permit 
only;  only  1  permit 
will  be  issued  per 
txjusehold. 

Coyote: 

2  coyotes 

Fox,  Red  (including 

Cross,  Black  and 
Silver  Phases): 

2  foxes  

Hare  (Snowshoe  and 
Tundra): 

No  limit  

Lynx: 

2  lynx 

Wolf: 

10  wolves , 

Wotverine: 
1  wolverine.  Put)lic 
lands  are  ctosed 
to  the  taking  of 
wolverine,  except 
by  eligit)te  rural 
Alaska  reskJents. 


Open  season 


July  1  to  June  30. 

Aug.  10  to  Sept.  20, 
Jan.  5  to  Mar.  31. 


Aug.  10  to  Sept.  20. 


Aug.  25  to  Sep.  20. 


Sept.  1  to  Feb.  15. 

Sept.  1  to  Feb.  15. 

July  1  to  June  30. 
Dec.  15to  J&n.  15. 
Aug.  10  to  Apr.  30. 
Sept.  1  to  Jan.  31. 
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Harvest  hmits 

Open  season 

Grouse  (Spruce.  Blue, 

Ruffed,  arxl  Sharp- 

tailed): 

15  per  day.  30  in 

Aug.  10  to  Mar.  31. 

possession. 

Ptarmigan  (Rock.  Wil- 

low, and  White- 

tailed): 

20  per  day.  40  in 

Aug.  10  to  Mar.  31. 

possession. 

Trapping: 

Beaver: 

30  beaver  per  sea- 

Nov. 10  to  Apr.  30. 

son. 

Coyote: 

No  limit  

Nov.  10  to  Mar.  31. 

Fox,  Red  (indudwig 

Cross.  Black  and 

Silver  Phases): 

No  limit 

Nov.  10  to  Feb.  28. 

Lynx: 

No  limit 

Dec.  15  to  Jan.  15. 

Marten: 

No  limit  

Mink  arx)  Weasel: 

No  limit _ 

Muskrat: 

No  limit  

Otter: 

No  hmit 

Wolf: 

No  limit 

Wolverirw: 
2  wolverine.  Public 
lands  are  ck>sed 
to  the  taking  of 
wolverine,  except 
by  eligit>le  rural 
Alaska  residents. 


Nov.  10  to  Jan.  31. 
Nov.  10  to  Jan.  31. 
Nov.  10  to  June  10. 
Nov.  10  to  Mar.  31. 
Nov.  10  to  Mar.  31. 
Nov.  10  to  Jan.  31. 


(14)  Unit  14. 

(i)  Unit  14  consists  of  drainages  into 
the  north  side  of  Tumagain  Arm  west  of 
and  excluding  the  Portage  Creek 
drainage,  drainages  into  Knik  Arm 
excluding  drainages  of  the  Chickaloon 
and  Matanuska  Rivers  in  Unit  13, 
drainages  into  the  north  side  of  Cook 
Inlet  east  of  the  Susitna  River,  drainages 
into  the  east  bank  of  the  Susitna  River 
dowTistream  from  the  Talkeetna  River, 
and  drainages  into  the  south  bank  of  the 
Talkeetna  River: 

(A)  Unit  r4(A)  consists  of  drainages  in 
Unit  14  bounded  on  the  west  by  the 
Susitna  River,  on  the  north  by  Willow 
Creek.  Peters  Creek,  and  by  a  line  from 
the  head  of  Peters  Creek  to  the  head  of 
the  Chickaloon  River,  on  the  east  by  the 
eastern  boundary  of  Unit  14,  and  on  the 
south  by  Cook  Inlet,  Knik  Arm,  the 
south  bank  of  the  Knik  River  from  its 
mouth  to  its  junction  with  Knik  Glacier, 
across  the  face  of  Knik  Glacier  and  along 
the  north  side  of  Knik  Glacier  to  the 
Unit  6  boundary; 

(B)  Unit  14(BJ  consists  of  that  portion 
of  Unit  14  north  of  Unit  14(A); 

(C)  Unit  14(C)  consists  of  that  portion 
of  TJnit  14  south  of  Unit  14(A); 


(ii)  In  the  following  ereas,  the  taking 
of  wildlife  for  subsistence  user,  is 
prohibited  or  restricted  on  public  lands: 

(A)  the  Fort  Richardson  Management 
Area,  consisting  of  the  Fort  Richardson 
Military  Reservation,  is  restricted  to  the 
subsistence  taking  of  ungulates,  bear, 
wolves,  or  wolverine  ky  permit  only; 

(B)  the  Anchorage  )/anagement  Area, 
consisting  of  all  drainf  ges  south  of 
Elmendorf  and  Fort  Ri  ahardson  military 
reservations  and  nortb  of  and  including 
Rainbow  Creek  is  clo&ad  to  subsistence 
taking  of  wildlife  for  subsistence  uses. 

(iii)  Unit-specific  regulations; 

(A)  In  Unit  14(A),  bait  may  be  used  to 
hunt  black  bear  between  April  15  and 
May  25; 

(B)  In  Unit  14(B),  beit  may  be  used  to 
hunt  black  bear  between  April  15  and 
May  31. 


Harvest  limits 


Harvest  limits 


Open  season 


Hunting: 
Black  Bear: 
Unit  14  (A)  and  (C)— 

1  bear. 
Brown  Bear 

Unit  14(A)— 1  bear 
every  four  regu- 
latory years. 

COVOtG' 

Unit  14  (A)  and  (C)— 

2  coyotes. 
Fox,  Red  (including 

Cross,  Black  and  Sil- 
ver Ptuises): 

Unit  14—2  foxes 

Hare  (Snowshoe  and 
Tundra): 
Unit  14(A>— 6  hares 

per  day. 
Unit  14(C)— 5  hares 
per  day. 
Lynx: 

2  lynx  

Wolf: 
Unit  14(A)— 4  wolves 
Unit  14(C)— 1  wolf .... 
Wolverine: 

1  wolverine  

Grouse  (Spruce,  Blue, 
Ruffed,  and  Sharp- 
tailed): 

Unit  14(A)— 15  per 
day,  30  in  posses- 
skxi. 
Unit  14(C>— 5  per 
day.  10  in  posses- 
skxi. 
Ptarmigan  (Rock,  Wil- 
k)w,  and  White- 
tailed): 

Unit  14(A)— 10  per 
day,  20  in  posses- 
sion. 
Unit  14(C)— 10  per 
day,  20  in  posses- 
sion. 
Remainder  of  Unit 
14—20  per  day.  40 
in  possessk)n. 
Trapping: 


July  1  tc  June  30. 


Sept.  If  to  Oct  10. 
May  1  tn  May  25. 


Sept.  1  o  Apr.  30. 


Nov.  1  to  Feb.  15. 

July  1  tc  June  30. 
Sept.  8  '0  Apr.  30. 

Dec.  15  to  Jan.  15. 

Aug.  10  to  Apr.  30. 
Aug.  10  to  Apr.  30. 

Sept.  1  oMar.  31. 

Aug.  10  'JO  Mai.  31. 
Sept  8 13  Mar.  31. 


Aug.  10  o  Mar.  31. 
SepL8toMar.  31. 
Aug.  10  oMar.  31. 


Beaver: 
Unit  14(A)— 30  bea- 
ver per  seasoTL 
Unit  14(C>— that  por- 
tion within  the 
drainages  of  Gla- 
cier Creek,  Kern 
Creek,  Peterson 
Creek,  the 
Twentymie  River 
and  the  drainages 
of  Knik  River  out- 
side Chugach 
State  Park— 20 
t>eaver  per  seasoa 
Coyote: 
Unit  1 4(A)— No  fimil  . 
Unit  14(C>-Molimil  . 
Fox,  Red  (inckjdmg 
Cross,  Black  and  Sil- 
ver Ptiases):- 
Unit  14(A)— No  Hmit  . 

Unit  14(C>— 1  lox  

Lyru: 

No  limit  

Marten: 

No  limit  

Mink  and  Weasel: 

No  limit  

Muskrat 

f^  limit  

Otter 
Unit  14(A)— No  limit 
Unit  14(C)— fk)  limit 
Wolf: 
Unit  14(A)— fto  Kmit 
Unit  14(C)— No  limit 
Wolverine: 
No  limit  „ 


Open  season 


Nov.  10  to  Apr.  30. 
Dec.  1  to  Apr.  15. 


Nov.  10  to  Mar.  31. 
Nov.  10  to  Feb.  28. 


Nov.  10  to  Feb.  28. 
Nov.  10  to  Feb.  28. 

Dec.  15  to  Jan.  15. 

Nov.  10  to  Jan.  31. 

Nov.  10  to  Jan.  31. 

Nov.  10  to  May  15. 

Nov.  10  to  Mar.  31. 
Nov.  10  to  Feb.  28. 

Nm.  10  to  Mar.  31. 
Nov.  10  to  Feb.  28. 

Nov.  10  to  Feb.  28. 


(15)  Unit  15. 

(i)  Unit  15  consists  of  that  portion  of 
the  Kenai  Peninsula  and  adjacent 
islands  draining  into  the  Gulf  of  Alaska, 
Cook  Inlet  and  Tumagain  Arm  from 
Gore  Point  to  the  point  where  longitude 
line  150"  OC  W.  crosses  the  coastline  of 
Chickaloon  Bay  in  Tumagain  Arm, 
including  that  area  lying  west  of 
longitude  line  150"  00'  W.  to  the  mouth 
of  the  Russian  River,  then  southerly 
along  the  Chugach  National  Forest 
boundary  to  the  upper  end  of  Upper 
Russian  Lake;  and  including  the 
drainages  into  Upper  Russian  Lake  west 
of  the  Chugach  National  Forest 
boundary: 

(A)  Unit  15(A)  consists  of  that  pwrtion 
of  Unit  15  north  of  the  Kenai  River  and 
Skilak  Lake: 

(B)  Unit  15(B)  consists  of  that  portion 
of  Unit  15  south  of  the  Kenai  River  and 
Skilak  Lake,  and  north  of  the  Kasilof 
River,  Tustumena  Lake.  Glacier  Creek, 
and  Tustumena  Glacier, 

(C)  Unit  15(C)  consists  of  the 
remainder  of  Unit  15; 

(ii)  The  Skilak  Loop  Management 
Ansa,  which  consists  of  that  portion  of 
Unit  15(A)  bounded  by  a  line  beginning 
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at  Um  eastern  most  junction  of  the 
Sterling  Highway  and  the  Skilak  Loop 
(milepost  76.3),  then  due  south  to  the 
south  bank  of  the  Kenai  River,  then 
southerly  along  the  south  bank  of  the 
Kenai  River  to  its  confluence  with 
Skilak  Lake,  then  westerly  along  the 
north  shore  of  Skilak  Lake  to  Lower 
Skilak  Lake  CampgrouDd.  then 
northerly  along  the  Lower  Skilak  Lake 
Campground  Road  and  the  Skilak  Loop 
Road  to  its  western  most  junction  with 
the  Sterling  Highway,  then  easterly 
along  the  Sterling  Highway  to  the  point 
of  beginning,  is  closed  to  the  taking  of 
wildlife,  except  that  grouse  and 
ptarmigan  may  be  taken  only  from 
October  1  to  March  1  by  bow  and  arrow 
only; 
(iii)  Unit-specific  regulations; 

(A)  Bait  may  be  used  to  hunt  black 
bear  between  April  15  and  Tune  15; 

(B)  The  Skilak  Loop  Wildlife 
Management  Area  is  closed  to 
subsistence  trapping  of  furbearers; 

(C)  That  portion  of  Unit  15(B)  east  of 
the  Kenai  River,  Skilak  Lake.  Skilak 
River,  and  Skilak  Glacier  is  closed  to  the 
trapping  of  marten; 

(D)  Taking  a  red  fox  in  Unit  15  by  any 
means  other  than  a  steel  trap  or  snare  is 
prohibited. 


Harvest  kinits 

Open  season 

Huning: 

Black  Bear 

3bews 

July  1  lo  June  30. 

Coyote: 

No  limit 

Sepi  1  to  Apr.  30. 

Hare  (Snowshoe  and 

Tundra): 

NolMtiL „ 

July  1  to  June  30. 

Wdr: 

1  \Moi  

Aug.  10  to  Apr.  30. 

Wowcfwwt 

1  Wotvenne  

SepL  1  to  Mar.  31. 

Grouse  (Spruce,  Blue. 

Rufled,  and  Sharp- 

tailed): 

15  per  day,  30  in 

Aug.  10  to  Mar.  31. 

Ptarmigan  (Rock,  W»- 

kw,  and  WMe- 

tailed): 

Unit  15<A)  and  (B)— 

Aug.  10  to  Mar.  31. 

20  per  day.  40  n 

possession. 

Unt  15(C)— 20  per 

Aug.  10  to  Dec  31. 

day.  40  In  posses- 

siorv 

Unit  15(C)— 5  per 

Jan.  1  to  Mar.  31. 

day.  10  in  poea««- 

tion. 

Trapping: 

Beawer 

20  Beaver  per  sea- 

Dec.  1  to  Mw.  31. 

soa 

Coyote: 

Ho  imit 

Nov.  10  to  Feb.  28. 

Fox,  Red  fmctudlng 

Cross,  Btacfc  and  Sl- 

ver  Ptiases): 

Harvest  limits 


1  Fox  „ _ 

imn  15(B>— •««  por- 
lioneast  ollhe 
Kanai  River,  SIdtafc 
Lake.  Siulak  River 
and  Skilak  Glacier. 

RemaiTxter  of  Urut 
15— Nolinrt. 
Mink  and  Weaset 

No  Imit  _ 

MusKial. 

No  imN  

Otter 

Unit  15(A),  (B)— No 
imit 

Unit  15(C)— No  Nmrt  . 


No  kml  .._....__._„. 
Wolverine: 
Unit  15(B)  and  (C)— 
NoimiL 


Open  season 


Nov.  10  to  Feb.  2& 
No  open  season. 

Nov.  10toJaa3l. 

Nov.  10  to  Jan.  31. 
Nov.  10  to  May  15. ' 
Nov  10  to  Jan.  31. 
Nov.  10  to  Feb.  28. 
Nov.  10  to  Feb.  28. 
Nov.  10  to  Feb.  28. 


(16)  Unit  16. 

(i)  Unit  16  consists  of  the  drainages 
into  Cook  Inlet  between  Redoubt  (Seek 
and  the  Susitna  River,  including 
Redoubt  Oeek  drainage,  Kalgin  Island, 
and  the  drainages  on  the  west  side  of 
the  Susitna  River  (including  the  Susitna 
River)  upstream  to  its  confluence  with 
the  Chulitna  River:  the  drainages  into 
the  west  side  of  the  Chulitna  River 
(including  the  Chulitna  River)  upstream 
to  the  Tokositna  River,  and  drainages 
into  the  south  side  of  the  Tokositna 
River  upstream  to  the  base  of  the 
Tokositna  Glacier,  including  the 
drainage  of  the  Kahiltna  Glacier 

(A)  Unit  16(A)  consists  of  that  portion 
of  Unit  16  east  of  the  east  bank  of  the 
Yentna  River  from  its  mouth  upstream 
to  the  Kahiltna  River,  east  of  the  east 
bank  of  the  Kahiltna  River,  and  east  of 
the  Kahiltna  Glacier; 

(B)  Unit  16(B)  consists  of  the 
remainder  of  Unit  16; 

(ii)  The  Mount  McKinley  National 
Park,  as  it  existed  prior  to  December  2. 
1980,  is  closed  to  subsistence  uses. 
Subsistence  uses  as  authorized  by 

§ .25(k)(16)  are  permitted  in  Denali 

National  Preserve  and  lands  added  to 
Donah  National  Park  on  December  2. 
1980. 

(iii)  Unit-specific  regulations: 

(A)  Bait  may  be  used  to  hunt  black 
bear  between  April  15  and  June  15. 

(B)  IReservedi 


Harvest  limtts 


Harvest  limits 

Open  season 

Hunting: 
Black  Bear 

July  1  to  June  30. 
Aug.  10  to  Oct.  31. 

Caribou: 

1  caribou _ 

Moose: 

Unit  16(B>— Redoubt 
Bay  Drainages 
south  and  west  of, 
arxJ  tfKhxing  the 
Kustatan  River 
drainage — 1  ant- 
lered  bull. 
Remainder  of  Unit 
16(B)— 1  moose; 
however,  antlertess 
moose  may  be 
taken  only  from 
Sept.  25  to  Sept 
30  and  from  Dec.  1 
to  Feb.  28  by  Fed- 
eral registration 
permit  onty. 
Coyote: 

2  coyotes  

Fox,  Red  (includkig 
Cross,  Black  and  Sil- 
ver Pftases): 

2  foxes 

Haie  (Snowshoe  and 
Turxjra): 

No  imit 

Lynx: 

2  lyrw  _..., 

Wolf: 

4  wolves  _.... 

Wolverine: 

1  wotverme  

Grouse  (Spruce,  Blue, 
Ruffed,  and  Sharp- 
tailed): 

15  per  day,  30  in 
possession. 
Ptarmigan  (Rock,  WH- 
tow,  and  Whrte- 
tailed): 

20  per  day,  40  in 
po&session. 
Trapping: 
Beaver: 
30  beaver  per  sea- 
son. 
Coyote: 

No  limit  _ 

Fox,  Red  Oncludvig 
Cross,  Black  and  Sil- 
ver Ptiases): 

No  imit  

Lyru: 

No  limit  

Marten: 

No  limit  

Mink  and  Weasel: 

No  imit  

Muskrat 

NoBmit  _„ 

Otter 

No  im«  

Wolf: 
No  hml  ....„.._........„ 

Wolverine: 
No  imit 


Open  season 


Sept  1  to  Sept  15. 


Sept  1  toSept30 
Dec  1  to  Febi  28. 


Sept  1  to  Apr.  30 

Sept  1  to  Feb.  15. 

Jiiy  1  to  June  30. 
Dec.  15  to  Jan  15. 
Aug.  10  to  Apr.  30. 
Sept.  1  to  Mar.  31. 

Aug.  10  to  Mar.  3f. 

Aug.  10  to  Mar.  31. 

Nov.  10  to  Apr.  30. 
Nov.  10  to  Mar.  31. 

Nov.  10  to  Feb.  28. 
Dec.  15  to  Jan.  15. 
Nov.  10toJaa31. 
Nov.  10  to  Jan.  31. 
Nov.  10  to  June  10. 
Nov.  10  to  Mar.  31. 
Nov.  10  to  Mar.  31. 
Nov.  10  to  Feb.  28. 


(17)  Unit  17. 

(i)  Unit  17  consists  of  drainages  into 
Bristol  Bay  and  the  Bering  Sea  between 
Etolin  Point  and  Cape  Newenbam,  and 
all  islands  between  these  points 
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including  Hagemeister  Island  and  the 
Walrus  Islands: 

(A)  Unit  17(A)  consists  of  the 
drainages  between  Cape  Newenham  and 
Cape  Constantino,  and  Hagemeister 
Island  and  the  Walrus  Islands; 

(B)  Unit  17(B)  consists  of  the 
Nushagak  River  drainage  upstream 
from,  and  including  the  Mulchatna 
River  drainage,  and  the  Wood  River 
drainage  upstream  from  the  outlet  of 
Lake  Beverley; 

(C)  Unit  17(C)  consists  of  the 
remainder  of  Unit  17; 

(ii)  In  the  following  areas,  the  taking 
of  wildlife  for  subsistence  uses  is 
prohibited  or  restricted  on  public  lands: 

(A)  Except  for  aircraft  and  boats  and 
in  legally  permitted  hunting  camps,  the 
Upper  Mulchatna  Controlled  Use  Area 
consisting  of  Unit  17(B).  is  closed  from 
Aug.  1-Nov.  1  to  the  use  of  any 
motorized  vehicle  for  hunting 
ungulates,  bear,  wolves  and  wolverine, 
including  transportation  of  hunters  and 
parts  of  ungulates,  bear,  wolves  or 
wolverine; 

(B)  The  Western  Alaska  Brown  Bear 
Management  Area  which  consists  of 
Unit  17(A),  that  portion  of  17(B) 
draining  into  Nuyakuk  Lake  and 
Tikchik  Lake,  Unit  18,  and  that  portion 
of  Unit  19  (A)  and  (B)  downstream  of 
and  including  the  Aniak  River  drainage, 
is  open  to  brown  bear  hunting  by  State 
registration  permit  in  lieu  of  a  resident 
tag;  no  resident  tag  is  required  for  taking 
browTi  bears  in  the  Western  Alaska 
Brown  Bear  Management  Area, 
provided  that  the  hunter  has  obtained  a 
State  registration  permit  prior  to 
hunting. 

(iii)  Unit-specific  regulations; 

(A)  Bait  may  be  used  to  hunt  black 
bear  between  April  15  and  June  15. 

(B)  (Reserved] 


Harvest  limits 

Open  season 

Hunting: 

Black  Bear: 

3  bears  

July  1  to  June  30. 

Brown  Bear. 

Unit  17(A)  and  that 

Sept.  1  to  May  31. 

portion  of  Unit 

17(B)  draining  into 

the  Nuyakuk  Lake 

and  Tikchik  Lake— 

1  bear. 

Remainder  of  Unit 

Sept.  20  to  Oct  10. 

17(B)— 1  bear 

May  10  to  May  25. 

every  four  regu- 

latory years. 

Unit  17(C)— 1  bear 

Sept.  10  to  Oct.  10. 

every  four  regu- 

Apr. 10  to  May  25. 

latory  years. 

Harvest  limits 


Caribou:  Unit  17(B) 
arxl  (C) — that  portion 
of  17(C)  east  of  the 
Nushagak  Rn/er— 4 
caribou;  tx>wever,  rK> 
more  ttian  2  caribou 
may  be  taken  Aug. 
10  to  Aug.  31.  and 
no  more  ttian  1  cari- 
txxi  may  be  taken 
Sept.  1  to  Nov.  30. 

Sheep: 

1  ram  with  fuU  curl 
horn  or  larger. 

Moose: 

Unit  17(B)— that  por- 
tion Vnat  includes 
all  the  Muk:hatr^ 
Rrver  drainage  up- 
stream from  and 
irx:luding  the 
Cfvlchrtna  River 
drainage — 1  ant- 
lered  bull. 

Remainder  of  Unit 
17(B)— 1  anttered 
txjil;  however,  dur- 
ing the  period  Aug. 
20  to  Aug.  31  buH 
moose  may  be 
taken  t>y  State  reg- 
istratk)n  permit  only 

Unit  17(C)— that  por- 
txxi  ttiat  includes 
the  lowitNa  drairv 
age  and  Sunstune 
Valley  arxj  all  lands 
west  of  Wood 
River  and  south  of 
Aleknagik  Lake — 1 
anttered  bull;  tow- 
ever,  during  the 
period  Aug.  2C  to 
Aug.  31  bull  n-oose 
may  be  taken  ay 
State  reglstraton 
permit  only. 

Remainder  of  Unit 
17(C>— 1  anttered 
bull;  however,  dur- 
ing ttie  period  Aug. 
20  to  Aug.  31  bdi 
moose  may  be 
taken  by  State  reg- 
istration permit  only. 
Coyote: 

2  coyotes 

Fox.  Arctic  (Blue  and 

White  Phase): 

No  limit  

Fox.  Red  (including 

Cross,  Black  and  Sil- 
ver Phases): 

2  foxes 

Hare  (Snowshoe  and 

Tundra): 

No  limit  

Lynx: 

2  lynx 

Wolf: 

10  wolves  

Wolverine: 

1  wolverine  


Open  season 


Aug.  10  to  Mar.  31. 


Aug.  10  to  Sept  20. 
Sept.  '  to  Sept.  20. 


Aug.  20  to  Sept  20. 
Dec.  1  to  Dec.  31. 


Aug.  20  to  Sept  15. 


Aug.  20  to  Sept  15. 
Dec.  1  to  Dec.  31. 


Sept  1  to  Apr.  30. 
Dec.  1  to  Mar.  15. 

SepL  1  to  Feb.  15. 

Ju^>4o  June  30. 
Nov.  10  to  Feb.  28. 
Aug.  10  to  Apr.  30. 
Sept  1  to  Mar.  31. 


Harvest  limits 


Grouse  (Spruce.  Blue, 
Ruffed,  and  Sharp- 
tailed): 

15  per  day.  30  in 
possession. 

Ptanriigan  (Rock.  Wil- 
low, and  White- 
tailed): 

20  per  day,  40  in 
possession. 

Trapping: 

Beaver 
Unit  17(A>— 20  bea- 
ver per  season. 
Unit  l7(B)and(C)— 
20  beaver  per  sea- 
son. 

Coyote: 
No  limit  

Fox.  Arctic  (Blue  arxl 
White  Phase): 
No  limit  „ 

Fox.  Red  (including 
Cross.  Black  and  Sil- 
ver Phases): 
No  limit  „... 

Lynx: 
No  limit  

Marten: 
No  \tmH  

Mink  and  Weasel: 
No  limit  

Muskrat 
No  limit  

Otter 
No  Hmit  . 

Wolf: 
No  limit  

Wolverine: 
No  limit 


Open  season 


Aug.  10  to  Apr.  30 

Aug.  10  to  Apr.  30. 

Jan.  1  to  Jaa  31. 
Jan.  1  to  Feb.  28. 

Nov.  10  to  Mar.  31. 
Nov.  10  to  Feb.  28. 

Nov.  10  to  Feb.  28. 
Nov.  10  to  Feb.  28. 
Nov.  10  to  Feb.  28. 
Nov.  10  to  Feb.  28. 
Nov.  10  to  June  10. 
Nov.  10  to  Mar.  31. 
Hon.  10  to  Mar.  31. 
Nov.  10  to  Feb.  28. 


(18)  Unit  18. 

(i)  Unit  18  consists  of  that  area 
draining  into  the  Yukon  and 
Kuskokwim  Rivers  downstream  from  a 
straight  line  drawn  between  Lower 
Kalskag  and  Paimiut  and  the  drainages 
flowing  into  the  Bering  Sea  from  Cape 
Newenham  on  the  south  to  and 
including  the  Pastolik  River  drainage  on 
the  north;  Nunivak,  St.  Matthew,  and 
adjacent  islands  between  Cap>e 
Newenham  and  the  Pastolik  River; 

(ii)  In  the  following  areas,  the  taking 
of  wildlife  for  subsistence  uses  is 
prohibited  or  restricted  on  public  lands: 

(A)  The  Kalskag  Controlled  Use  Area 
which  consists  of  that  portion  of  Unit  18 
bounded  by  a  line  from  Lower  Kalskag 
on  the  Kuskokwim  River,  northwesterly 
to  Russian  Mission  on  the  Yukon  River, 
then  east  along  the  north  bank  of  the 
Yukon  River  to  the  old  site  of  Paimiut, 
then  back  to  Lower  Kalskag  is  closed  to 
the  use  of  aircraft  for  hunting  any 
ungulate,  bear,  wolf,  or  wolverine, 
including  the  transportation  of  any 
hunter  and  ungulate,  bear,  wolf,  or 
wolverine  part;  however,  this  does  not 
apply  to  transportation  of  a  hunter  or 
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ungulate,  bear,  wolf,  or  wolverine  part 
by  aircraft  between  publicly  owned 
airports  in  the  Controlled  Use  Area  or 
between  a  publicly  owned  airport 
within  the  Area  and  points  outside  the 
Area; 

(B)  The  Western  Alaska  Brown  Bear 
Management  Area  which  consists  of 
Unit  17(A),  that  portion  of  17(B) 
draining  into  Nuyakuk  Lake  and 
Tikchik  Lake,  Unit  18,  and  that  portion 
of  Unit  19(A)  and  (B)  downstream  of 
and  including  the  Aniak  River  drainage, 
is  open  to  brown  bear  hunting  by  State 
registration  permit  in  lieu  of  a  resident 
tag:  no  resident  tag  is  required  for  taking 
brown  hears  in  the  Western  Alaska 
Brown  Bear  Management  Area, 
provided  that  the  hunter  has  obtained  a 
State  registration  permit  prior  to 
hunting. 

(iii)  Unit-specific  r<?gulations; 

(A)  A  firearm  may  be  used  to  take 
beaver  under  a  trapping  license  in  Unit 
18  from  Apr.  1-Jun.  10. 

(B)  [Reserved] 


Harvest  bnits 

Open  season 

Hunting: 

Btack  Bear: 

3  t»afs 

Mi  1  to  June  30 

Brown  Bear 

1  beai __ 

Sept  1  to  May  31. 

Caribou: 

Untf  18— that  portion 

Dec.  15  to  Jarv9. 

soulti  of  n\e  Yukon 

Feb  23  to  Mar.  15. 

River — Kifcu*  car- 

ixxj  rierd;  rual 

Alaska  restdertts 

domiciled  in 

Tuhjksak,  Akiak, 

Akiachak, 

KwelNuk.  Bethel. 

Oscarville, 

Napaaskiak, 

Napakiatc. 

Kasigii*, 

Atmauthiuak. 

NunapilcNit. 

Tuntululid^  Eek. 

Quinhagak, 

GoodnewsBay. 

Platinum,  Togiak. 

and  Twin  H«s, 

only.  A  Fedeiai 

regslration  permit 

is  required.  The 

nunt)er  cl  permits 

available  tor  these 

hunts  w«  t)e  deter- 

mined at  a  later 

date.  Ttw  taking  of 

canbou  win  t)e  pro- 

Nbited  v^ten  a  tot£rf 

int  harvest  o(  130 

buBs  r^asbeen 

reached  tn  either  or 

both  hunts  atimr>- 

istered  by  ttie  Fed- 

eral Subsitferce 

Board  or  ADF4G. 

Remainder  of  Unit  18 

Noopenseasoa 

Harvest  limits 

Open  season 

Moose: 

Unit  18— that  portkjn 

No  open  season. 

north  and  west  of  a 

SepL  1  to  Sept  30 

line  from  Cape 

Winter  season  to 

Roman20l  to 

be  announced. 

Kuzifvak  Mourrtain, 

and  then  to  Mourv 

tain  ViBage,  and 

west  of,  but  not  ifv 

eluding,  the 

Andreafsky  River 

drainage;  and 

ttiose  portKxw  con- 

tained in  the 

Kanektok  and 

, 

Goodnews  drairv 

ages.  Remairxler 

of  Unit  18—1  ant- 

tered  moose.  A  10- 

day  hunt  (1  bud. 

evidence  of  sex  re- 

quired) will  be 

opened  by  ar>- 

rxxjDcemer.t  some- 

time between  Dec. 

1  and  Feb.  28. 

Pubhc  lands  m  Unit 

18  are  ctosed  to 

ttie  hunting  of 

moose,  except  by 

rural  Alaska  resi- 

dents of  Unit  18 

and  Upper 

Kaiskag. 

Coyote: 

2  coyotes 

Sepl  1  to  Apr.  30. 

Fox,  ArctK  (Blue  and 

White  Phase): 

2  foxes „. 

SepL  1  to  Apr.  30. 

Fox,  Red  (including 

Cross.  Black  and  Sil- 

ver Phases): 

10  foxes;  fxjwever. 

Sept  1  to  Mar.  15. 

no  more  than  2 

toxes  may  be 

taken  pnor  to  Oct. 
1 

1 . 
Hare  (Snowshoe  and 

Tundra): 

No  limit  

July  1  to  June  30. 

Lynx: 

2  lynx  

Nov  10  to  Mar  31 

Wolf: 

■  V^#  ^ «         9  ^^     V^rf      ^vi^^P  >       ^^    ■ 

4  wolves  

Aug.  10  to  Apr.  30 

Wolvenne: 

1  woh/errne  _ 

Sept.  1  to  Mar.  31. 

Grouse  (Spruce,  Blue, 

Ruffed,  and  Sharp- 

tailed): 

15  per  day,  30  in 

Aug.  10  to  Apr  30. 

possession. 

Ptarmigan  (Rock.  Wil- 

tow,  and  White- 

tailed): 

20  per  day,  40  in 

Aug.  10  to  May  30. 

possesswn. 

T.'apping: 

Beaver: 

No  limit  ._ _ 

Nov.  1  to  June  10. 

Coyote: 

No  bmil  

Nov  10  to  Mar.  31. 

Fox,  Arctic  (Blue  and 

White  Phase); 

Havesthmits 

Open  season 

No  limit  

Nov.  10  to  Mar.  31. 

Fox,  Red  rindudif>g 

Cross.  Black  and  Sil- 

ver Phases): 

No  limit  

Nov.  10  to  Mar.  31. 

Lynx: 

No  limit  

Nov.  10  to  Mar.  31. 

Marten: 

No  limit  „..„ 

Nov.  10  to  Mar.  31. 

Mink  and  Weasel: 

No  limit  .„ 

Nov.  10  to  Jaa  31. 

Muskrat: 

No  limit  ._ 

Nov.  10  to  June  10. 

Otter: 

No  limit  

Nov.  10  to  Mar  31. 

Wolf: 

No  limit  

Aug.  10  to  Apr.  X. 

Nov.  10  to  Mar.  31. 

No  limit  

Nov.  10  to  Mar.  31. 

(19)  Unit  19. 

(i)  Unit  19  consists  of  the  Kuskokwim 
River  drainage  upstream  from  Lower 
Kaiskag: 

(A)  Unit  19(A)  consists  of  the 
Kuskokwim  River  drainage  downstream 
from  and  including  the  Moose  Creek 
drainage  on  the  north  bank  and 
downstream  from  and  including  the 
Stony  River  drainage  on  the  south  bank, 
excluding  Unit  19(B); 

(B)  Unit  19(B)  consists  of  the  Aniak 
River  drainage  upstream  from  and 
including  the  Salmon  River  drainage, 
the  Holitna  River  drainage  upstream 
from  and  including  the  Bakbuk  Creek 
drainage,  that  area  south  of  a  line  from 
the  mouth  of  Bakbuk  Creek  to  the  radar 
dome  at  Sparrevohn  Air  Force  Base, 
including  the  Hoholitna  River  drainage 
upstream  from  that  line,  and  the  Stony 
River  drainage  upstream  &x>m  and 
including  the  Can  Creek  drainage; 

(C)  Unit  19(C)  consists  of  that  portion 
of  Unit  19  south  and  east  of  a  line  from 
Benchmark  M#1.26  (approximately  1.2^ 
miles  south  of  the  northwest  comer  of 
the  original  Mt.  McKinley  National  Park 
boundary)  to  the  peak  of  Lone 
Mountain,  then  due  west  to  Big  River, 
including  the  Big  River  drainage 
upstream  from  that  line,  and  including 
the  Swift  River  drainage  upstream  from 
and  including  the  North  Fork  drainage; 

(D)  Unit  19p)  consi.sts  of  the 
remainder  of  Unit  19; 

(ii)  In  the  following  areas,  the  taking 
of  wildlife  for  subsistence  uses  is 
prohibited  or  restricted  on  public  land: 

(A)  Lands  within  Mount  McKinley 
National  Park  as  it  existed  prior  to 
December  2, 1980,  are  closed  to 
subsistence  uses.  Subsistence  uses  as 

authon'zed  by  § .25{k)(19)  are 

permitted  in  Denali  National  Preserve 
and  lands  added  to  Denali  National  Park 
on  December  2, 1980; 
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(B)  The  Upper  Kuskokwim  Controlled 
Use  Area,  which  consists  of  that  portion 
of  Unit  19(D)  upstream  from  the  mouth 
of  Big  River  including  the  drainages  of 
the  Big  River,  Middle  Fork,  South  Fork, 
East  Fork,  and  Tonzona  River,  and 
hounded  by  a  line  following  the  west 
bank  of  the  Swift  Fork  (McKinley  Fork) 
of  the  Kuskokwim  River  to  152*^50'  W. 
long.,  then  north  to  the  boundary  of 
Denali  National  Preserve,  then  following 
the  western  boundary  of  Denali  National 
Preserve  north  to  its  intersection  with 
the  Minchumina-Telida  winter  trail, 
then  west  to  the  crest  of  Telida 
Mountain,  then  north  along  the  crest  of 
Munsatii  Ridge  to  elevation  1,610.  then 
northwest  to  Dyckman  Mountain  and 
following  the  crest  of  the  divide 
between  the  Kuskokwim  River  and  the 
Nowitna  drainage,  and  the  divide 
between  the  Kuskokwim  River  and  the 
Nixon  Fork  River  to  Loaf  bench  mark  on 
Halfway  Mountain,  then  south  to  the 
west  side  of  Big  River  drainage,  the 
point  of  beginning,  is  closed  during 
moose  hunting  seasons  to  the  use  of 
aircraft  for  hunting  moose,  including 
transportation  of  any  moose  hunter  or 
moose  part;  however,  this  does  not 
apply  to  transportation  of  a  moose 
hunter  or  moose  part  by  aircraft  between 
publicly  owned  airports  in  the 
Controlled  Use  Area,  or  between  a 
publicly  owT>ed  airport  within  the  area 
and  points  outside  the  area; 

(C)  The  WesteA  Alaska  Brown  Bear 
Management  Area,  which  consists  of 
Unit  17(A),  that  portion  of  17(B) 
draining  into  Nuyakuk  Lake  and 
Tikchik  Lake,  Unit  18,  and  that  portion 
of  Unit  19(A)  and  (B)  downistream  of 
and  including  the  Aniak  River  drainage, 
is  open  to  browri  bear  hunting  by  State 
regi.stration  permit  in  lieu  of  a  resident 
tag;  no  resident  tag  is  required  for  taking 
brown  bears  in  the  Western  Alaska 
Brown  Bear  Management  Area, 
provided  that  the  hunter  has  obtained  a 
State  registration  permit  prior  to 
hunting. 

(iti)  Unit-specific  regulations; 

(A)  Bait  may  be  used  to  hunt  black 
bear  between  April  15  and  June  30. 

(B)  [Reserved! 


Hsrvost  hmits 


Harvest  limits 

Open  season 

Hunting: 

Black  Bear 

3  bears  — 

July  1  to  June  30. 

Brown  Bear 

Unit  19(A)  and  (B) 

Sept.  t  to  May  31. 

that  portion 'Hhidh 

a  downstream  of 

and  L-xluding  the 

Aniak  River  drairv 

age— t  t)ear. 

Open  season 


Remainder  of  (Jral 
19(A),  (B),  anc 
(D) — 1  bear  every 
tour  regutatory 
years. 
Caribou: 
Unit  1S(A)  north  of 
Kuskokwim  River — 
1  caritxM. 
Unit  19(A)  sout^  ol 
the  Kuskokwin     > 
Rivef ,  and  Unl 
19(B)  (exclud  ng 
rural  Aiaska  resi- 
dents o(  Lime  Vil- 
lage)—4  carittou. 
Unit  19(C)— 1  caribou 
Unit  19(D)  south  and 
east  ot  tne 
Kuskokwim  Fiver 
and  North  Fork  of 
the  Kuskokw?m     jj 
River— 1  caribou. ' 
Remainder  of  Unit 

19(D)— 1  caribou. 
Unit  19— Rural  Alas- 
ka reskjents  domi- 
dted  in  Lime  Vil- 
lage only;  no  indi- 
vidual harvest  limit 
but  a  viUage  har- 
vest quota  ol  200 
caribou;  cows  arxi 
calves  may  'wt  be 
taken  from  Apr.  1 
to  Aug.  9. 
Sheep: 

1  ram  wflth  ^M  cud 

Moose: 
Unit  19— Rural  Alas- 
ka residents  of 
Lime  Vitoge  only — 
No  ifKlrvidual  har- 
vest kmrt,  k>-jt  a  vil- 
lage harvest  quota 
of  40  mooss;  eitfier 
sex. 
Unit  19(A)— 1  moose; 
however,  antterless 
moose  may  be 
taken  only  from 
Jan.  1  to  Jan.  10 
and  Feb.  1  to  Feb. 
5. 
Unit  19(B)— 1  ant- 

leredbuH 
Unit  19(C>— 1  anl- 

ieredbul. 
Unit  19(D)— that  po^ 
tkjn  of  the  Jpper 
Kuskokwirr  Corv 
trofted  Use  Area 
withtn  ttie  f  lorth 
Fork  drainrge  up^ 
stream  fron  ttie 
confluerxx  of  the 
South  Fork  to  the 
mouth  of  the  Swift 
Fork— 1  ar4lered 
buM. 


Sept  10  to  May  25. 


Harvest  limits 


Aug.  10toSepL30. 
Nov.  1  tn  Feb.  2a 

Aug.  10  to  Mar.  31. 


Aug.  ^Q  to  Oct  10. 
Nov  '  toJaaSl. 


Aug.  '0toSepL30. 
July  1  to  June  30. 


Aug.  10  to  Sept.  20. 
July  '  to  June  30. 


Sept  5  to  Sept  2S 
Jan.  1  to  Jaa  10. 
Feb.  1  to  Feb.  5. 


Sept  1  to  Sept  30. 
Sept  1  to  Oct  10. 
Sept  1  to  Sept  30. 


Open  season 


Unit  19(D)— remain- 
der ol  the  Upper 
Kusfcoinnm  Corv 
troMed  Use  Area— 
1  butt. 
Remartder  of  Unit 
19(D) — 1  anjlered 
buU. 
Coyote: 

2  coyotes - 

Fox,  Red  (indudmg 
Cross,  Black  and  Sil- 
ver Ptttses). 
10  toxes,  however, 
no  more  than  2 
toxes  may  be 
taken  prior  to  Oct 
1. 
Hare  (Snowshoe  and 
Tundra): 

No  limil 

Lynx: 

2  lynx  

Wolf: 

lOwo^ies  

Wolverine: 

1  wo*venr»  

Grouse  (Sooice,  Blue, 
Ruffed.  arKl  Sharp- 
tailed): 

15  per  day,  30  In 
possession. 
Ptarmigan  (Rock,  Wil- 
tow.  and  White- 
tailed): 

20  per  day,  40  m 
possession. 
Trapping 

Beaver 

No  limit  _ 

Coyote: 

No  limit 

Fox.  Red  (including 

Cross.  Black  and  Sa- 
ver Phases): 

No  limrt  _ 

Lynx: 

No  ymil  

Marten; 

No  limit  

Mink  and  Weasel; 

No  limit  _ 

Muskrat: 

No  limit  ~ 

Otter 

No  limit  _ 

Wo«: 

No  hm«  _ ~ 

Wolvenne: 

No  hmit  _ 


Sept  1  to  Sept  30. 
Dec  1  to  Feb.  28. 


Sept  1  to  Sept  30. 
Dec  1  to  Dec.  15. 


Sept  1  to  Apr.  30. 


Sept  1  to  Mai  15. 


Ji^  1  to  Mine  30 
Nov.  1  to  FebL  28. 
Aug.  10  to  Apr.  30 
Sept  1  to  Mar.  31. 

Aug.  10  to  Apr  30. 

Aug.  10  to  Apr.  30. 

Nov.  1  to  Apr.  IS. 
Nov.  1  to  Mar.  31. 

Nov  1.  to  Mar.  31 
Nov.  1  to  Feb.  28 
Nov.  1  to  Feb.  28. 
Nov.  1  to  Feb.  28. 
Hon.  1  to  June  lO 
Now.  1  to  Apr.  15. 
Nov.  1  to  M».  31. 
Nov.  1  to  Mar.  31. 


(20)  Unit  20. 

(i)  Unit  20  consists  of  the  Yukon  River 
drainage  upstream  from  and  including 
the  Tozitna  River  drainage  to  and 
including  the  Hamlin  Oeek  drainage, 
drainages  into  the  south  bank  of  the 
Yukon  River  upstream  from  and 
including  the  Charley  River  drainage, 
the  Ladue  River  and  Fortymile  River 
drainages  and  the  Tanana  River 
drainage  north  of  Unit  13  and 
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downstream  from  the  east  bank  of  the 
Robertson  River: 

(A)  Unit  20(A)  consists  of  that  portion 
of  Unit  20  bounded  on  the  south  by  the 
Unit  13  boundary,  bounded  on  the  east 
by  the  west  bank  of  the  Delta  River, 
bounded  on  the  north  by  the  north  bank 
of  the  Tanana  River  from  its  confluence 
with  the  E)elta  River  downstream  to  its 
confluence  with  the  Nenana  River,  and 
bounded  on  the  west  by  the  east  bank 
of  the  Nenana  River: 

(B)  Unit  20(B)  consists  of  drainages 
into  the  north  bank  of  the  Tanana  River 
from  and  including  Hot  Springs  Slough 
upstream  to  and  including  the  Banner 
Creek  drainage; 

(C)  Unit  20(C)  consists  of  that  portion 
of  Unit  20  bounded  on  the  east  by  the 
east  bank  of  the  Nenana  River  and  on 
the  north  by  the  north  bank  of  the 
Tanana  River  downstream  from  the 
Nenana  River; 

(D)  Unit  20(D)  consists  of  that  portion 
of  Unit  20  bounded  on  the  east  by  the 
east  bank  of  the  Robertson  River  and  on 
the  west  by  the  west  bank  of  the  Delta 
River,  and  drainages  into  the  north  bank 
of  the  Tanana  River  from  its  confluence 
with  the  Robertson  River  downstream 
to,  but  excluding  the  Banner  Creek 
drainage; 

(E)  Unit  20(E)  consists  of  drainages 
into  the  south  bank  of  the  Yukon  River 
upstream  from  and  including  the 
Charley  River  drainage,  and  the  Ladue 
River  drainage; 

(F)  Unit  20(F)  consists  of  the 
remainder  of  Unit  20; 

(ii)  In  the  following  areas,  the  taking 
of  wildlife  for  subsistenceyuses  is 
prohibited  or  restricted  on  public  land: 

(A)  Lands  within  Mount  McKinley 
National  Park  as  it  existed  prior  to 
December  2, 1980,  are  closed  to 
subsistence  uses.  Subsistence  uses  as 

authorized  by  § .25(k)(20)  are 

permitted  in  Denali  National  Preserve 
and  lands  added  to  Denali  National  Park 
on  December  2, 1980; 

(B)  Use  of  motorized  vehicles  or  pack 
animals  for  hunting  is  prohibited  from 
Aug.  5-Aug.  25  in  the  Delta  Controlled 
Use  Area,  the  boundary  of  which  is 
defmed  as:  a  line  beginning  at  the 
confluence  of  Miller  Creek  and  the  Delta 
River,  then  west  to  vertical  angle  bench 
mark  Miller,  then  west  to  include  all 
drainages  of  Augustana  Creek  and  Black 
Rapids  Glacier,  then  north  and  east  to 
include  all  drainages  of  McGinnis  Creek 
to  its  confluence  with  the  Delta  River, 
then  east  in  a  straight  Une  across  the 
Delta  River  to  Mile  236.7  Richardson 
Highway,  then  north  along  the 
Richardson  Highway  to  its  junction  with 
the  Alaska  Highway,  then  east  along  the 
Alaska  Highway  to  the  west  bank  of  the 
Johnson  River,  then  south  along  the 


west  bank  of  the  Johnson  River  and 
Johnson  Glacier  to  the  head  of  the 
Canwell  Glacier,  then  west  along  the 
north  bank  of  the  Canwell  Glacier  and 
Miller  Creek  to  the  Delta  River; 

(C)  The  Dalton  Highway  Corridor 
Management  Area,  which  consists  of 
those  portions  of  Units  20,  24,  25,  and 
26  extending  five  miles  from  each  side 
of  the  Dalton  Highway  from  the  Yukon 
River  to  milepost  300  of  the  Dalton 
Highway,  is  closed  to  the  use  of 
motorized  vehicles,  except  aircraft, 
boats,  licensed  highway  vehicles,  and 
snowmobiles.  The  use  of  snowmobiles 
is  authorized  only  for  the  subsistence 
taking  of  wildlife  by  residents  living 
within  the  Dalton  Highway  Corridor 
Management  Area.  The  use  of  licensed 
highway  vehicles  is  limited  only  to 
designated  roads  within  the  Dalton 
Highway  Corridor  Management  Area; 

(D)  The  Glacier  Mountain  Controlled 
Use  Area,  which  consists  of  that  portion 
of  Unit  20(E)  bounded  by  a  line 
beginning  at  Mile  140  of  the  Taylor 
Highway,  then  north  along  the  highway 
to  Eagle,  then  west  along  the  cat  trail 
from  Eagle  to  Crooked  Creek,  then  from 
Crooked  Creek  southwest  along  the  west 
bank  of  Mogul  Creek  to  its  headWl^ters 
on  North  Peak,  then  west  acros?lSbrth 
Peak  to  the  headwaters  of  Independence 
Creek,  then  southwest  along  the  west 
bank  of  Independence  Creek  to  its 
confluence  with  the  North  Fork  of  the 
Fortymile  River,  then  easterly  along  the 
south  bank  of  the  North  Fork  of  the 
Fortymile  River  to  its  confluence  with 
Champion  Creek,  then  across  the  North 
Fork  of  the  Fortymile  River  to  the  south 
bank  of  Champion  Creek  and  easterly 
along  the  south  bank  of  Champion  Creek 
to  its  confluence  with  Little  Champion 
Creek,  then  northeast  along  the  east 
bank  of  Little  Champion  Creek  to  its 
headwaters,  then  northeasterly  in  a 
direct  line  to  Mile  140  on  the  Taylor 
Highway,  is  closed  to  the  use  of  any 
motorized  vehicle  for  hunting  from 
August  5-September  20;  however,  this 
does  not  prohibit  motorized  access  via, 
or  transportation  of  harvested  wildlife 
on,  the  Taylor  Highway  or  any  airport; 

(E)  The  Minto  Flats  Management 
Area,  which  consists  of  that  portion  of 
Unit  20  bounded  by  the  Elliot  Highway 
begirming  at  Mile  118,  then 
northeasterly  to  Mile  96,  then  east  to  the 
Tolovana  Hotsprings  Dome,  then  east  to 
the  Winter  Cat  Trail,  then  along  the  Cat 
Trail  south  to  the  Old  Telegraph  Trail  at 
Dunbar,  then  westerly  along  the  trail  to 
a  point  where  it  joins  the  Tanana  River 
three  miles  above  Old  Minto,  then  along 
the  north  bank  of  the  Tanana  River 
(including  all  channels  and  sloughs 
except  Swan  Neck  Slough),  to  the 
confluence  of  the  Tanana  and  Tolovana 


Rivers  and  then  northerly  to  the  point 
of  beginning,  is  open  to  moose  hunting 
by  permit  only; 

(F)  The  Fairbanks  Management  Area, 
which  consists  of  the  Coldstream 
subdivision  OSE  V«  SE  'A,  Section  28 
and  Section  33,  Township  2  North. 
Range  1  West.  Fairbanks  Meridian)  and 
that  portion  of  Unit  20(B)  bounded  by 
a  line  from  the  confluence  of  Rosie 
Creek  and  the  Tanana  River,  northerly     i 
along  Rosie  Creek  to  the  divide  between 
Rosie  Creek  and  Cripple  Creek,  then 
down  Cripple  Creek  to  its  confluence 
with  Ester  Creek,  then  up  Ester  Creek  to 
its  confluence  with  Ready  Bullion 
Creek,  then  up  Ready  Bullion  Creek  to 
the  summit  of  Ester  Dome,  then  down 
Sheep  Creek  to  its  confluence  with 
Coldstream  Creek,  then  easterly  along 
Coldstream  Creek  to  its  confluence  with 
First  Chance  Creek,  then  up  First 
Chance  Creek  to  Tungsten  Hill,  then 
southerly  along  Steele  Creek  to  its 
intersection  with  the  Trans-Alaska 
Pipeline,  then  southerly  along  the 
pipeline  right-of-way  to  the  Chena 
River,  then  along  the  north  bank  of  the 
Chena  River  to  the  Moose  Creek  dike, 
then  southerly  along  Moose  Creek  dike 
to  its  intersection  with  the  Tanana 
River,  and  then  westerly  along  the  north 
bank  of  the  Tanana  River  to  the  point  of 
beginning,  is  open  to  moose  hunting  by 
bow  and  arrow  only; 

(C)  The  Ferry  Trail  I^Ianagement  Area, 
which  consists  of  that  portion  of  Unit 
20(A)  bounded  on  the  north  by  the  Rex 
Trail;  on  the  west  by  the  east  bank  of  the 
Nenana  River  from  its  intersection  with 
the  Rex  Trail  south  to  the  divide 
forming  the  north  boundary  of  the 
Lignite  Creek  drainage;  on  the  south  by 
that  divide  easterly  and  southerly  to  the 
headwaters  of  Sanderson  Creek  at 
Usibelli  Peak,  then  along  a 
southwesterly  line  to  the  confluence  of 
Healy  Creek  and  Coal  Creek,  then 
upstream  easterly  along  the  south  bank 
of  Healy  Creek  to  the  north  fork  of  Healy 
Creek,  then  along  the  north  fork  of 
Healy  Creek  to  its  headwaters;  on  the 
east  by  a  straight  line  from  the 
headwaters  of  Healy  Creek  to  the 
headwaters  of  Dexter  Creek,  then  along 
Dexter  Creek  to  the  Totatlanika  River, 
then  down  the  east  bank  of  the 
Totatlanika  River  to  the  Rex  Trail  is 
open  to  caribou  hunting  by  permit  only. 

(iii)  Unit-specific  regulations; 

(A)  Bait  may  be  used  to  hunt  black 
bear  between  April  15  and  June  30; 

(B)  Trapping  of  wolves  in  Unit  20(E) 
during  March,  April  or  October  with  a 
steel  trap,  or  with  a  snare  smaller  than 
3X,  is  prohibited. 
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Harvest  Kmrts 


Open  season 


Huning: 
BtacfcBear 

3  bears 

Brown  Bear 
Unit  20— except  Unit 
20(E)— 1  bear 
every  tour  regu- 
latory years. 
Caribou: 
Unit  20(E)— that  por- 
tion drained  by  tt»e 
Yukon  River  dowrv 
stream  from  arxl 
indudingtne  Sev- 
enty-mtle  arxj 
Charley  Rivers,  the 
North  Fork 
Fortymite  Rivet  up- 
stream from  arxl 
induding  IndeperxJ- 
ence  Creek,  the 
Mtddle  Fodt 
Fortymrie  River  up- 
stream from  Fish 
Creek,  and  the 
Mosquito  Fork 
Fortymite  River  up- 
stream from  and 
iTKludtng 
Ketchumstuck 
Creek — 1  caribou. 

Unit  20(E)— Remain- 
der of  Unit  20(E) 
accessibte  by  the 
Taytor  Highway 
and  associated 
trails,  as  described 
In  ttve  permrt — 1 
caribou  by  Federal 
registratKxi  permit 
on*y,  however,  ortiy 
bufts  may  be  taken 
prior  to  Dec.  1. 

Unit  20(F)— South  of 
the  Yukon  River 
and  west  of  the 
Dalton  Highway — 1 
buil 

Unit  20(F)— Tozitna 
River  drainage — 1 
canbou:  however, 
only  txiil  caribou 
may  be  taken  Aug. 
10— Sept  30. 

Remainder  of  Unit 
20(F)— 1  bull. 
Moose: 

Unit  20(A)— the  Ferry 
Trail  Managemerrt 
Area — 1  bulfwrith 
spike-foik  or  50- 
inch  antlers. 

Remainder  of  Unit 
20(A)— 1  anflered 
buU. 

Unit  20(B)— that  por- 
tion within  the 
Minto  Flats  Man- 
agement Area — 1 
bull  t>y  Federal  reg- 
istration permit  only. 


July  1  to  June  30. 
SepL  1  to  May  31. 


Aug.  10  to  Sep  30. 
Dec  1  to  Felx  2& 


Harvest  limits 


Aug.  10  to  Sept.  30. 
Dec.  1  to  Feb.  28. 


Aug.  16  to  Sept.  2a 


Aug.  10  to  Sept.  30. 
Nov.  26  to  Dec  10. 
Mar.  1  to  Mar.  15. 


Aug.  10  to  Sept.  30. 
Sept.  1  to  Sept.  20. 

Sept.  1  to  Sept  20. 


Sept  1  to  Sept  20. 
Jan.  10  to  Feb.  28. 


Open  season 


Unit  20(B)— «ie 
draifuge  of  the 
Midtfe  Fork  of  the 
Chena  FUver  and 
that  portion  of  the 
Sak:ha  River  Drairv 
age  upstream  from 
andinciudng 
Goose  Creek— 1 
w«eredbuit. 
Remainder  ol  Unit 
20(B)— 1  antiered 
buM. 
Unit  20(C)— 1  al- 
tered txjS;  however. 
»*t«te-phased  or 
partial  aftxno  (rrx>re 
than  50  percent 
white)  nwose  may 
not  t)e  taken. 
Unit  20(E)— that  por- 
tion drained  t)y  the 
Ladue,  Stxty-mae, 
arKJ  Forly-mite  Riv- 
ers (aH  forks)  from 
Mite  9'>^  to  Mile 
146  Taytor  High- 
way, inciudmg  the 
Boundary  Cutoff 
Road — 1  antlered 
buM. 
RemairKter  of  Unit 
20(E)— that  portion 
drairwig  into  the 
Yukon  River  up- 
stream from  and 
including  the  Char- 
ley River  drainage 
to  arKl  rtchjdmg 
the  Bourxjary 
Creek  drainages 
and  the  Taytor 
HOghway  from  mite 
145  to  Eagle— 1 
antlered  bufl. 
Unit  20(F)— that  por- 
tton  within  the  Dal- 
ton Highway  Cor- 
ridor Management 
Area — 1  antJered 
bul  by  Federal  reg- 
istration permit  only 
Remair>der  of  Unit 
20(F)— 1  anttered 
bull. 
Coyote: 

2  ooyoles 

Fox.  Red  (indudwig 
Cross,  Black  and  Sil- 
ver Phases): 
10  toxes;  however, 
no  more  than  2 
toxes  may  be 
taken  prior  to  Oct. 
1. 
Hare  (Snowshoe  and 
Tundra): 

No  Ihnit  

Lyru: 
Unit  20(E)— 2  lynx  .... 
Remainder  of  Unit 
20— 2  lyru. 
Wolf: 


Sept.  1  to  Sept  20. 


Harvest  timits 


Sept.  1  to  Sept  2a 
Sept  1  toSeptsa 


SefA.  1  to  Sept  IS. 


Sept  5toSept2S. 


S^pl.  1  to  Sept  25. 


Sspt.  1  to  Sept  25. 


Sept  1  to  Apr.  30. 


Sept  1  to  Mar.  15. 


July  1  to  Ju(«  30. 

"^ov.  1  to  Jan.  31. 
Dec.  1  toJaa  31. 


Open  season 


10  vvolves  

Wdvenne: 

1  wofvenr>e  

Grouse  (Spruce,  Blue, 
Ruffed,  and  Sharp- 
taited): 

Unit  20(0)— that  por- 
tton  south  of  the 
Xanana  River  arxJ 
west  of  the  John- 
son River — 15  per 
day,  30  in  posses- 
sion, provided  ttiat 
net  more  Vnan  5 
per  day  and  10  n 
possession  are 
sharp-taited  grouse 
Unit  20 — Remarv 
der— 15per  day, 
30  in  possession. 
Ptarmigan  (Rock,  Wil- 
k5w,  and  White- 
taiied): 

Unit  20— those  por- 
tions wrthm  five 
miles  ol  Alaska 
Route  5  (Taykx 
Highway,  txMh  to 
Eagte  arid  ttte 
Alaska-Canada 
boundary)  and  ttiat 
portion  of  Alaska 
Route  4  (Richard- 
son Highway) 
south  of  Delta 
JunctKXV- 20  per 
day.  40  in  posses- 
sion. 
Unit  20— Remairv 
der — 20  per  day, 
40  inpossessioa 
Trapping: 
Beaver 
Unit  20(A)— 25  bea- 
ver. 
Unit  20(B),  Unit 
20(C),  and  Unit 
20(E)— 25  beaver. 
Unit  20(D)— 15  bea- 
ver. 
Unrt  20(F)— 50  bea- 
ver. 
Coyote: 

Unit  20(E)— Mp  limit  . 
Remainder  Unit  20— T*) 

ftmtt 
Fox,  Red  (inckiding 
Ooss.  Black  and  Sil- 
ver Phases): 

No  limit  

Lynx: 
Unit  20(E)— No  Imit  . 
Remainder  Unit  20— 
Nokmit. 
Marten: 

No  fcmrt  

K^rk  and  Weasel: 

No  hmit  

Muskrat 
Unit  20(E>-No  limit  . 

Remainder  of  Unit 
20— Notimrt. 


Aug.  10  to  Apr.  30. 
Sept  1  to  Mai  31 

Aug.  25  to  Mar  31. 


Aug.  10  to  Mar  31 


Aug.  10  to  Mar  31 


Aug.  10  to  Apr.  30. 

Nov.  1  to  Apr.  15. 
Nov.  1  to  Apr.  15. 

Feb.  1  to  Ape  15. 
Nov.  1  to  Apr  15. 


Nov.  1  to  Feb.  28. 
Nov.  1  to  Mar  31 


Nov.  1  to  Feb  28 

Now.  1  to  Jan.  31. 
Dec  1  to  Jaa  31. 


Nov.  1  to  Feb  28. 
Nov.  1  to  Feb  28 
Sept  20to  June 

ia 

Nov.  1  to  June  10. 
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harvest  limits 

Open  season 

Otter 

No  limit  

Nov.  1  to  Apr.  15. 

Wo«: 

Unit  20(E)— No  limit  . 

Oct.  1  to  Apr.  30. 

Remainder  of  Unit 

Nov.  1  to  Mar.  31. 

20— No  limit. 

Wolvenne: 

No  limit  

Nov.  1  to  Feb.  28. 

(21)  Unit  21. 

(i)  Unit  21  consists  of  drainages  into 
the  Yukon  River  upstream  from  Paimiut 
to,  but  not  including  the  Tozitna  River 
drainage  on  the  north  bank,  and  to,  but 
not  including  the  Tanana  River  drainage 
on  the  south  bank;  and  excluding  the 
Koyukuk  River  upstream  and  including 
from  the  Dulbi  River  drainage: 

(A)  Unit  21(A)  consists  ofthe  Innoko 
River  drainage  upstream  from  and 
including  the  Iditarod  River  drainage, 
and  the  Nowitna  River  drainage 
upstream  from  the  Little  Mud  River; 

(B)  Unit  21(B)  consists  ofthe  Yukon 
River  drainage  upstream  from  Ruby  and 
east  of  the  Ruby-Poorman  Road, 
downstream  from  and  excluding  the 
Tozitna  River  and  Tanana  River 
drainages,  and  excluding  the  Nowitna 
River  drainage  upstream  from  the  Little 
Mud  River,  and  excluding  the  Melozitna 
River  drainage  upstream  from  Grayling 
Creek; 

(C)  Unit  21(C)  consists  of  the 
Melozitna  River  drainage  upstream  from 
Grayling  Creek,  and  the  Dulbi  River 
drainage  upstream  from  and  including 
the  Cottonwood  Creek  drainage; 

(D)  Unit  21(D)  consists  ofthe  Yukon 
River  drainage  from  and  including  the 
Blackburn  Creek  drainage  upstream  to 
Ruby,  including  the  area  west  ofthe 
Ruby-Poorman  Road,  excluding  the 
Koyukuk  River  drainage  upstream  from 
the  Dulbi  River  drainage,  and  excluding 
the  Dulbi  River  drainage  upstream  from 
Cottonwood  Creek; 

(E)  Unit  21(E)  consists  ofthe  Yukon 
River  drainage  from  Paimiut  upstream 
to,  but  not  including  the  Blackburn 
Creek  drainage,  and  the  Innoko  River 
drainage  downstream  from  the  Iditarod 
River  drainage; 

(ii)  In  the  following  areas,  the  taking 
of  wildlife  for  subsistence  uses  is 
prohibited  or  restricted  on  public  land: 

(A)  The  Koyukuk  Controlled  Use 
Area,  which  consists  of  those  portions 
of  Units  21  and  24  bounded  by  a  line 
from  the  north  bank  of  the  Yukon  River 
at  Koyukuk,  then  northerly  to  the 
confluences  ofthe  Honhosa  and  Kateel 
Rivers,  then  northeasterly  to  the 
confluences  of  Billy  Hawk  Creek  and 
the  Huslia  River  (65'  57'  N.  lat.,  156'  41' 
W.  long.),  then  easterly  to  the  south  end 
of  Solsmunket  Lake,  then  east  to 
Hughes,  then  south  to  Little  Indian 


River,  then  southwesterly  to  the  crest  of 
Hochandochtia  Mountain,  then 
southwest  to  the  mouth  of  Cottonwood 
Creek  then  southwest  to  Bishop  Rock, 
then  westerly  along  the  north  bank  of 
the  Yukon  River  (including  Koyukuk 
Island)  to  the  point  of  beginning,  is 
closed  during  moose-hunting  seasons  to 
the  use  of  aircraft  for  hunting  moose, 
including  transportation  of  any  moose 
hunter  or  moose  part;  however,  this 
does  not  apply  to  transportation  of  a 
moose  hunter  or  moose  part  by  aircraft 
between  publicly  owned  airports  in  the 
controlled  use  area  or  between  a 
publicly  owned  airport  within  the  area 
and  points  outside  the  area;  all  hunters 
on  the  Koyukuk  River  passing  the 
ADF&G  operated  check  station  at  Ella's 
Cabin  (15  miles  upstream  from  the 
Yukon  on  the  Koyukuk  River)  are 
required  to  stop  and  report  to  ADF&G 
personnel  at  the  check  station; 

(B)  The  Paradise  Controlled  Use  Area, 
which  consists  of  that  portion  of  Unit  21 
bounded  by  a  line  beginning  at  the  old 
village  of  Paimiut,  then  north  along  the 
west  bank  ofthe  Yukon  River  to 
Paradise,  then  northwest  to  the  mouth 
of  Stanstrom  Creel  on  the  Bonasila 
River,  then  northeast  to  the  mouth  ofthe 
Anvik  River,  then  along  the  west  bank 
of  the  Yukon  River  to  the  lower  end  of 
Eagle  Island  (approximately  45  miles 
north  of  Grayling),  then  to  the  mouth  of 
the  Iditarod  River,  then  down  the  east 
bank  of  the  Innoko  River  to  its 
confluence  with  Paimiut  Slough,  then 
south  along  the  east  bank  of  Paimiut 
Slough  to  its  mouth,  and  then  to  the  old 
village  of  Paimiut,  is  closed  during 
moose  hunting  seasons  to  the  use  of 
aircraft  for  hunting  moose,  including 
transportation  of  any  moose  hunter  or 
part  of  moose;  however,  this  does  not 
apply  to  transportation  of  a  moose 
hunter  or  part  of  moose  by  aircraft 
between  publicly  owned  airports  in  the 
Controlled  Use  Area  or  between  a 
publicly  owned  airport  within  the  area 
and  points  outside  the  area. 

(iii)  Unit-specific  regulations; 

(A)  Bait  may  be  used  to  hunt  black 
bear  between  April  15  and  June  30. 

(B)  A  firearm  may  be  used  to  take 
beaver  with  a  trapping  license  in  Unit 
21(E)  from  Apr.  1 — June  1. 


Harvest  limits 

Open  season 

Hunting: 

Black  Bear: 

3  bears  

July  1  to  June  30. 

Brown  Bear: 

1  bear  every  four 
regulatory  years. 
CaritXHj: 

Sept.  1  to  May  31. 

Unit21(A),  (8),  (C), 
and  (E)— 1  caribou. 

Aug.  10  to  Sept.  30. 

Harvest  limits 

Open  season 

Unit  21  (D>— North  of 

Aug.  10  to  Sept  30. 

the  Yukon  River 

Winter  season  to  be 

and  east  of  the 

announced. 

Koyukuk  River  1 

cantxxj;  however. 

2  additional  caribou 

may  be  taken  dur- 

ing a  winter  season 

to  be  announced. 

Unit  21  (D>— Remain- 

July 1  to  June  30. 

der  (Western  Arctic 

Caribou  herd)— 5 

canbou  per  day; 

however,  cow  cari- 

lx>u  may  not  be 

taken  May  1 6- 

June  30.. 

Moose: 

Unit  21  (A)— 1  ant- 

Sept.  5  to  Sept.  30. 

leredbufl. 

Nov.  1  to  Nov.  30. 

Unit  21(B)  and  (O— 

Sept.  to  5  to  Sept 

1  antlered  bull. 

25. 

Unit  21(D)— that  por- 

Sept 1  to  Sept.  25. 

tion  of  the  Koyukuk 

Feb.  1  to  Feb.  5. 

Controlled  Use 

Area  within  ttie 

boundary  ofthe 

Koyukuk  National 

Wlkjiife  Refuge,  1 

nxx)se;  however. 

antlertess  nrxxjse 

may  be  taken  only 

from  Sept.  21  — 

Sept.  25  and  Feb. 

1 — Feb.  5;  nxx>se 

may  not  be  taken 

within  one-half  mile 

of  the  Yukon  River 

during  ttie  Fet>- 

ruary  season. 

Unit  21(D)— Remain- 

Sept. 5  to  Sept.  25. 

der— 1  nxjose; 

Feb.  1  to  Feb.  5. 

however,  antlerless 

nrxxJse  may  be 

taken  only  from 

Sept.  21 -Sept.  25 

and  Feb.  1-Feb.  5. 

Moose  may  not  be 

taken  within  one- 

half  mile  of  the 

Yukon  River  during 

. 

tt>e  February  sea- 

son. 

Unit21(E)— 1  moose; 

Sept.  5  to  Sept.  25. 

however,  only  ant- 

Feb. 1  to  Feb.  10. 

lered  bulls  may  be 

taken  from  Sept. 

5-Sept.  25. 

Coyote: 

2  coyotes 

SepL  1  to  Apr.  30. 

Fox,  Red  (including 

Cross.  Black  and  Sil- 

ver Phases): 

10  foxes;  however. 

Sept.  1  to  Mar  15. 

no  more  than  2 

foxes  may  be 

taken  prior  to  Oct. 
1 

1 . 
Hare  (Snowshoe  arxl 

Tundra): 

No  limit  .-. 

July  1  to  June  30. 

Lynx: 

2  lynx 

Nov.  1  to  Feb.  28. 
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Harvest  limits 

Wolf: 
10  wolves  

Wolverme: 
1  wolverine  

Grouse  (Spruce.  Blue. 
Ruffed,  and  Sharp- 
tailed): 

15  per  day,  30  in 
possession. 

Ptamiigan  (Rock,  WH- 
low.  and  White- 
tailed): 

20  per  day,  40  in 
possession. 

Trapping: 

Unit21(E>— NoUmit 

Remainder  of  Unit 
21— r4o  Limit 
Coyote: 

No  limit  

Fox,  Red  (indudmg 

Cross,  Black  and  Sil- 
ver Phases): 

Uo  limit  

Lynx: 

No  limit  

Marten: 

No  hmrt  

Mink  arKj  Weasel: 

No  limit  

Muskrat: 

No  limit  

Otter: 

No  limit  

Wolf: 

No  limit  , 

Wolverine: 

No  limit  


Open  season 


Aug.  10  to  Apr.  30. 
SepL  1  to  Mar.  31 

Aug.  10  to  Apr.  30. 
Aug.  10  to  Apr.  30. 


Nov.  1  to  June  1. 
Nov.  1  to  Apr.  15. 

Nov.  1  to  Mar.  31. 


Nov.  1  to  Feb.  28. 
Nov.  1  to  Feb.  28. 
Nov.  1  to  Feb.  28. 
Nov.  1  to  Feb.  28. 
Nov.  1  to  June  10. 
Nov.  1  to  Apr.  15. 
Nov.  1  to  Mar.  31. 
Nov.  1  to  Mar.  31. 


(22)  Unit  22. 

(i)  Unit  22  consists  of  Bering  Sea, 
Norton  Sound,  Bering  Strait.  Chukchi 
Sea,  and  Kotzebue  Sound  drainages 
from,  but  excluding,  the  Pastolik  River 
drainage  in  southern  Norton  Sound  to, 
but  not  including,  the  Goodhope  River 
drainage  in  Southern  Kotzebue  Sound, 
and  all  adjacent  islands  in  the  Bering 
Sea  between  the  mouths  of  the 
Goodhope  and  Pastolik  Rivers: 

(A)  Unit  22(A)  consists  of  Norton 
Sound  drainages  from,  but  excluding, 
the  Pastolik  River  drainage  to,  and 
including,  the  Ungalik  River  drainage, 
and  Stuart  and  Besboro  Islands; 

(B)  Unit  22(B)  consists  of  Norton 
Sound  drainages  from,  but  excluding, 
the  Ungalik  River  drainage  to.  and 
including,  the  Topkok  Creek  drainage; 

(C)  Unit  22(C)  consists  of  Norton 
Sound  and  Bering  Sea  drainages  from, 
but  excluding,  the  Topkok  Creek 
drainage  to,  and  including,  the  Tisuk 
River  drainage,  and  King  and  Sledge 
Islands; 

(D)  Unit  22P)  consists  of  that  portion 
of  Unit  22  draining  into  the  Bering  Sea 
north  of,  but  not  including,  the  Tisuk 


River  to  and  including  Cafw  York,  and 
St.  Lawrence  Island; 

(E)  Unit  22(E)  consistr^  of  Bering  Sea, 
Bering  Strait,  Chukchi  Sea,  and 
Kotzebue  Sound  draina  jes  from  Cape 
York  to,  but  excluding,  he  Goodhope 
River  drainage,  and  inc  uding  Little 
Diomede  Island  and  Fa  rway  Rock. 

(ii)  Unit-speciHc  regulations; 

(A)  A  firearm  may  be  used  to  take 
beaver  with  a  trapping  icense  in  Unit 
22  during  the  established  seasons. 

(B)  [Reserved] 


Harvest  limits 


Harvest  limits 


Hunting: 

Black  Bear:  | 

3  bears  

Brown  Bean 
Unit  22  (C)— 1  bear 
every  four  regu- 
latory years. 
Remairxter  of  Unit 
22—1  bear  every 
four  regulatory 
years. 
Caribou: 
Unit  22(A)  and  (6)— 6 
caribou  per  day; 
however,  cow  cari- 
bou may  not  t>e 
taken  May  16  to 
June  30.  i 

Moose: 
Unit  22(A)— 1  ant- 

leredbuH. 
Unit  22(B)— 1  moose; 
however,  antlertess 
nrKX>se  may  be 
taken  or^ty  from 
Dec.  1  to  Dec.  31; 
no  person  may 
take  a  cow  acconv 
panied  by  a  calf. 
Unit  22(C>— 1  ant- 

leredbuH. 
Unit  22(D)— 1  moose; 
however,  antterless 
moose  may  be 
taken  only  ^m 
Aug.  1  to  (Dec.  31; 
no  person  may 
take  a  cow  accom- 
panied by  a  calf. 
Coyote:  | 

2  coyotes 

Fox,  Arctic  (Blue  and 
White  Phase): 

2  foxes _..... 

Fox,  Red  (including 
Cross,  Black  and  Sil- 
ver Ptiases): 

10  foxes 

Hare  (Snowshoe  and 
Tundra): 

No  limit  ...„ 

Lynx: 

2  lynx  

Wolf: 

No  limit  

Wolverine: 
1  wolverine  


Open  season 


July  1  to  June  30. 

SepL  1  to  Oct  31. 
May  10  to  May  25. 

SepL  1  to  Oct  31. 
Apr.  15  to  May  25. 


July  1  to  June  30. 


Aug.  1  to  SepL  30. 
Dec.  1  to  Jan.  31. 
Aug.  1  to  Jan.  31. 


Sept.  1  to  SepL  14. 
Aug.  1  to  Mar.  31. 


Sept.  1  to  Apr.  30. 
SepL  1  to  Apr.  30. 

Nov.  1  to  Apr.  15. 

July  1  to  June  30. 
Nov.  1  to  Apr.  15. 
Aug.  10  to  Apr.  30. 
Sept.  1  to  Mar.  31. 


Grouse  (Spruce,  Bkie, 

Ruffed,  andSharp- 

tailed): 

15  per  day.  30  in 
possession. 
Ptarmigan  (Rock,  Wi»- 

tow,  and  White- 
tailed): 

20  per  day,  40  in 
possessKxi. 
Trapping: 
Beaver 

Unit  22(A)  and  (B>— 
50  beaver. 

Unit  22(C).  (D),  and 
(E)— 60  beaver. 
Coyote: 

No  limit  

Fox.  ArctK  (Blue  and 

White  Phase): 

No  Hmrt  „...., 

Fox,  Red  (inciudvig 

Cross.  Black  and  Sil- 
ver Ptiases): 

No  linrrt  

Lynx: 

No  limrt  

Marten: 

Ho  ^mH  

Mink  and  Weasel: 

No  limit  

Muskrat: 

No  hmrt  

Otter 

No  Hmit  

Wo«: 

No  limrt  

Wolverine: 

No  limrt  


Open  season 


Aug.  10  to  Apr.  30. 

Aug.  10  to  Apr.  30. 

Nov.  1  to  June  10. 
Nov.  1  to  Apr.  15. 

Nov.  1  to  Apr.  15. 

Nov.  1  to  Apr.  15. 

Nov.  1  to  Apr.  15. 
Nov.  1  to  Apr.  15. 
Nov.  1  to  Apr.  15. 
Nov.  1  to  Jan.  31. 
Nov.  1  to  June  10. 
Nov.  1  to  Apr.  15. 
Nov.  1  to  Apr.  15. 
Nov.  1  to  Apr.  15. 


(23)  Unit  23. 

(i)  Unit  23  consists  of  Kotzebue 
Sound,  Chukchi  Sea,  and  Arctic  Ocean 
drainages  from  and  including  the 
Goodhope  River  drainage  to  Cape 
Lisbume; 

(ii)  In  the  following  areas,  the  taking 
of  wildlife  for  subsistence  uses  is 
prohibited  or  restricted  on  public  land: 

(A)  The  Noatak  Controlled  Use  Area, 
which  consists  of  that  portion  of  Unit  23 
in  a  corridor  extending  five  miles  on 
either  side  of  the  Noatak  River 
beginning  at  the  mouth  of  the 
Kugtirurok  River,  and  extending  easterly 
along  the  Noatak  River  to  the  mouth  of 
Sapun  (jeek,  is  closed  for  the  period 
August  20 — September  20  to  the  use  of 
aircraft  in  any  manner  either  for  hunting 
of  ungulates,  bear,  wolves,  or  wolverine, 
or  for  transportation  of  hunters  or 
harvested  species; 

(B)  The  Northwest  Alaska  Brown  Bear 
Management  Area,  which  consists  of 
those  portions  of  Unit  23,  except  the 
Baldwin  Peninsula  north  of  the  Arctic 
Circle.  Unit  24  west  of  the  Dalton 
Highway  Corridor  Management  Area, 
and  Unit  26(A)  is  open  to  brown  bear 
hunting  by  State  registration  permit  in 
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lieu  of  a  resident  tag;  no  resident  tag  is 
required  for  taking  brown  bears  in  the 
Northwest  Alaska  Brown  Bear 
Management  Area,  provided  that  the 
hunter  has  obtained  a  State  registration 
permit  prior  to  hunting:  aircraft  may  not 
be  used  in  the  Northwest  Alaska  Brown 
Bear  Management  Area  in  any  manner 
for  brown  bear  hunting  under  the 
authority  of  a  brown  bear  State 
registration  permit,  including 
transportation  of  hunters,  bears  or  parts 
of  bears;  however,  this  does  not  apply 
to  transportation  of  bear  hunters  or  bear 
parts  by  regularly  scheduled  flights  to 
and  between  communities  by  carriers 
that  normally  provide  scheduled  service 
to  this  area,  nor  does  it  apply  to 
transportation  of  aircraft  to  or  between 
publicly  owned  airports. 

(iii)  Unit-specific  regulations; 

(A)  Motor-driven  boats  or 
snowmobiles  may  be  used  to  take 
caribou: 

(B)  Swimming  caribou  may  be  taken 
with  a  firearm  using  rimfire  cartridges; 

(C)  A  firearm  may  be  u.sed  to  take 
beaver  with  a  trapping  license  in  all  of 
Unit  23  from  Nov.  1  to  Jun.  10. 


Harvest  limrts 

Open  season 

Hunting: 

Black  Bear: 

3  bears  

July  1  to  June  30 

Brown  Bear 

Unrt  23— except  ttie 

Sept.  1  to  May  31. 

Baldwin  Peninsula 

north  of  the  Arctic 

Circle — 1  bear. 

Remainder  ot  Unrt 

Sept.  1  to  Oct.  10 

23 — 1  bear  every 

Apr.  15  to  May  25. 

four  regulatory 

years. 

CantXKi: 

5  canbou  per  day; 

July  1  to  June  30. 

txjwever,  cow  can- 

txxj  may  not  be 

taken  May  1 6  to 

June  30. 

Sheep: 

Unrt  23— that  portion 

Aug.  10  to  Sept.  20 

south  and  east  of 

the  Noatak  River. 

excluding  Gates  of 

the  Arctic  National 

PaiV.  1  ram  with  % 

curl  horn  or  larger. 

A  Federal  registra- 

tion permrt  ts  re- 

quired. A  harvest 

quota  wUI  t}e  an- 

nounced before  the 

permit  hunt 

Harvest  limrts 

Unrt  23— ttiat  portion 
south  and  easto( 
the  Noatak  River, 
excluding  Gates  ot 
the  Arcbc  IMatior^ 
Park,  1  sheep.  The 
hunt  win  be  closed 
wtien  30  sheep 
have  been  taken. 
From  Oct  1  to  Apr. 
30.  public  larxls  will 
t>e  ctosed  to  the 
taking  of  sheep, 
except  t>y  rural 
Alaska  residents  of 
Unit  23  iKtng  north 
of  the  Arctic  Circle. 
Moose: 

Unrt  23— that  portion 
north  arxl  west  of 
and  Including  tt>e 
Kivalina  River 
drainage — 1 
moose;  no  person 
may  take  a  cow 
accompanied  by  a 
calf. 

Unrt  23— that  portion 
lying  wrthin  ttie 
Noatak  River  drain- 
age— 1  moose; 
however,  antlertess 
moose  may  be 
taken  only  from 
Nov.  1  to  Mar.  31 ; 
no  person  may 
take  a  cow  accom- 
panied by  a  calf. 

Remainder  of  Unrt 
23 — 1  moose;  no 
person  may  take  a 
cow  accompanied 
by  a  calf. 
Coyote: 

2  coyotes  

Fox,  Arctic  (Blue  and 

White  Phase): 

2  foxes 

Fox.  Red  (including 

Cross.  Black  arxJ  Sil- 
ver Phases): 

10  foxes;  twwever, 
no  more  than  2 
foxes  may  be 
taken  prior  to  Oct. 
1. 
Hare:  (Snowshoe  and 

Tundra) 

No  limrt  „... 

Lynx: 

2  lynx  „ 

Wolf: 

10  wolves  

Wolverine: 

1  wolvenne  

Grouse  (Spruce,  Blue. 

Rutfed,  arxl  Sharp- 

taiied): 

1 5  per  day,  30  in 

possession. 

Ptarmigan  (Rock,  Wll- 

iow.  and  Whrte- 

tailed): 


Open  season 


Oct.  1  to  Apr.  30. 


July  1  to  Mar.  31. 


Aug.  1  to  Mar.  31. 


Aug.  1  to  Mar.  31 . 


Sept.  1  to  Apr.  30. 
Sept.  1  to  Apr.  30. 

Sept.  1  to  Mar.  15. 


July  1  to  Jur>e  30. 
Dec.  1  to  Jan.  15. 
Aug.  10  to  Apr.  30. 
Sept  1  to  Mar.  31. 

Aug.  10  to  Apr.  30. 


Harvest  liTTvts 


20  per  day,  40  in 
possession. 
Trapping: 
Beaver: 

Unrt  23— the  Kobuk 
and  Selawik  River 
drainages — 50 
t)eaver. 

Remainder  of  Urut 
23—30  beaver. 
Coyote: 

No  limit  

Fox,  ArctK  (Blue  arxl 

Whrte  Phase): 

No  limrt  

Fox,  Red  (including 

Cioss.  Black  and  Sil- 
ver Phases): 

No  IH«t  

Lynx: 

3  lynx  „ 

Marten: 

No  limit  

Mink  and  Weasel: 

No  limrt  

Muskrat: 

No  limit  

Otter 

No  limrt  „... 

Wolf: 

No  limrt  „... 

Wolverine: 

No  limrt  


Open  season 


Aug.  10  to  Apr.  30. 
Nov.  1  to  June  10. 

Nov.  t  to  June  10. 
Nov.  1  to  Apr.  IS. 
Nov.  1  to  Apr.  15. 

Nov.  1  to  Apr.  15. 
Dec.  1  to  Jan.  15. 
Nov.  1  to  Apr.  15. 
hJov.  1  to  Jan.  31 . 
Nov.  1  to  June  10. 
Nov.  1  to  Apr,  15. 
Nov.  1  to  Apr  15. 
Nov.  1  to  Apr.  15. 


(24)  Unit  24. 

(i)  Unit  24  consists  of  the  Koyukuk    . 
River  drainage  upstream  from  but  not 
including  the  Dulbi  River  drainage: 

(ii)  In  tne  following  areas,  the  taking 
of  wildlife  for  subsistence  uses  is 
prohibited  or  restricted  on  public  land: 

(A)  The  Dalton  Highway  Corridor 
Management  Area,  which  consists  of 
those  portions  of  Units  20.  24,  25.  and 
26  extending  five  miles  from  each  side 
of  the  Dalton  Highway  from  the  Yukon 
River  to  milepost  300  of  the  Dalton 
Highway,  is  closed  to  the  use  of 
motorized  vehicles,  except  aircraft, 
boats,  licensed  highway  vehicles,  and 
snowmobiles.  The  use  of  snowmobiles 
is  authorized  only  for  the  subsistence 
taking  of  wildlife  by  residents  living 
within  the  Dalton  Highway  Corridor 
Management  Area.  The  use  of  licensed 
highway  vehicles  is  limited  only  to 
designated  roads  within  the  Dalton 
Highway  Corridor  Management  Area; 

(B)  The  Kanuti  Controlled  Use  Area, 
which  consists  of  that  portion  of  Unit  24 
bounded  by  a  line  from  the  Bettles  Field 
VOR  to  the  east  side  of  Fish  Creek  Lake, 
to  Old  Dummy  Lake,  to  the  south  end 

of  Lake  Todatonten  (including  all  waters 
of  these  lakes),  to  the  northernmost 
headwaters  of  Siruk  Creek,  to  the 
highest  peak  of  Double  Point  Mountain, 
then  back  to  the  Bettles  Field  VOR.  is 
closed  during  moose-himting  seasons  to 
the  use  of  aircraft  for  hunting  moose. 
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including  transportation  of  any  moose 
hunter  or  moose  part;  however,  this 
does  not  apply  to  transportation  of  a 
moose  hunter  or  moose  part  by  aircraft 
between  publicly  owned  airports  in  the 
controlled  use  area  or  between  a 
publicly  owned  airport  within  the  area 
and  points  outside  the  area; 

(CJ  The  Koyukuk  Controlled  Use 
Area,  which  consists  of  those  portions 
of  Units  21  and  24  bounded  by  a  line 
from  the  north  bank  of  the  Yukon  River 
at  Koyukuk.  then  northerly  to  the 
confluences  of  the  Honhosa  and  Kateel 
Rivers,  then  northeasterly  to  the 
confluences  of  Billy  Hawk  Creek  and 
the  Huslia  River  (BS'S?'  N.  lat.,  156"  41' 
W.  long.),  then  easterly  to  the  south  end 
of  Solsmunket  Lake,  then  east  to 
Hughes,  then  south  to  Little  Indian 
River,  then  southwesterly  to  the  crest  of 
Hochandochtla  Mountain,  then 
southwest  to  the  mouth  of  Cottonwood 
Creek,  then  southwest  to  Bishop  Rock, 
then  westerly  along  the  north  bank  of 
the  Yukon  River  (including  Koyukuk 
Island)  to  the  point  of  beginning,  is 
closed  during  moose-hunting  seasons  to 
the  use  of  aircraft  for  hunting  moose, 
including  transportation  of  any  moose 
hunter  or  moose  part;  however,  this 
does  not  apply  to  transportation  of  a 
moose  hunter  or  moose  part  by  aircraft 
between  publicly  owned  airports  in  the 
controlled  use  area  or  between  a 
publicly  owned  airport  within  the  area 
and  points  outside  the  area;  all  hunters 
on  the  Koyukuk  River  passing  the 
ADF&G  operated  check  station  at  Ella's 
Cabin  (15  miles  upstream  from  the 
Yukon  on  the  Koyukuk  River)  are 
required  to  stop  and  report  to  ADF&G 
personnel  at  the  check  station; 

(D)  The  Northwest  Alaska  Brown  Bear 
Management  Area,  which  consists  of 
those  portions  of  Unit  23,  except  the 
Baldwin  Peninsula  north  of  the  Arctic 
Circle,  Unit  24  west  of  the  Dahon 
Highway  Corridor  Management  Area, 
and  Unit  26(A),  is  open  to  brown  bear 
hunting  by  State  registration  permit  in 
lieu  of  a  resident  tag.  No  resident  tag  is 
required  for  taking  brown  bears  in  the 
Northwest  Alaska  Brown  Bear 
Management  Area,  provided  that  the 
-  hunter  has  obtained  a  State  registration 
permit  prior  to  hunting.  Aircraft  may 
not  be  used  in  the  Northwest  Alaska 
Brown  Bear  Management  Area  in  any 
manner  for  brown  bear  hunting  under 
the  authority  of  a  brown  bear  State 
registration  permit,  including 
transportation  of  hunters,  bears  or  parts 
of  bears.  However,  this  does  not  apply 
to  transportation  of  bear  hunters  or  bear 
parts  by  regularly  scheduled  flights  to 
and  between  communities  by  carriers 
that  normally  provide  scheduled  service 
to  this  area,  nor  does  it  apply  to 


transportation  of  airc-aft  to  or  H«tween 
publicly  owned  airports, 
(iii)  Unit-specific  regulations; 

(A)  Bait  may  be  used  to  hunt  black 
bear  between  April  15  and  June  30. 

(B)  [Reserved) 


Harvest  bmits 


Open  season 


Hunting:  | 

Black  Bear: 

3  bears  

Unit  24—VnaX  portion 
west  of  the  Datton 
Highway  Cofhdor 
Management 
Area— 1  oear. 
Remainder  of  Unit 
24 — 1  bear  every 
four  regulatory 
year.. 
Caribou: 
Unit  24— the  Kanuti 
River  drainage  up- 
stream from 
Kanuti,  Chalatna 
Creek,  ttie  Fish 
Cr'eek  drainage  (irv 
eluding  Bor^anza 
Creek)— 1  buH. 
Remairxier  of  Unit 
24 — 5  caritXHJ  per 
day:  however,  cow 
caritxxj  may  not  be 
taken  May  16  to 
June  30. 
Sheep: 
Unit  24— 4hat  portion 
wittvn  the  Gates  of 
the  Arctic  t^tional 
Park— 3  sheep. 
Unit  24— that  portion 
within  the  Dalton 
Highway  Corhdof 
Management  Area; 
except.  Gates  of 
the  Arctic  National 
Park — 1  ram  with 
%cur1  horn  or 
larger  by  Federal 
registration  permit 
oniy. 
Remainder  of  Unit 
24 — 1  ram  with  % 
curl  horn  or  larger. 
Moose: 
Unit  24 — ttiat  porion 
wJttiin  the  Koyukuk 
Controlled  Use 
Area— 1  moose; 
however,  antleiess 
moose  may  be 
taken  or^  from 
Sept  21  to  SeoL 
25,  Dec.  1  to  Dec. 
10,  and  Mar.  1  to 
Mar.  10. 
Unit  24— that  portion 
that  includes  the 
John  River  drain- 
age upstream  Yom. 
txjt  excluding  ttte 
Hunt  Fork  draiT- 
age— 1  moose  . 


July  1  to  June  30. 
Sept.  1  to  May  31. 


Sept  1  to  May  31. 


Aug.  10  to  SepL  30. 


Harvest  limits 


July  1  to  June  30. 


Aug.  1  to  Apr.  30. 
Aug.  10  to  Sept.  20. 


Aug.  10  to  Sept  20. 


Sept.  5  to  Sept  25. 
Dec.  1  to  Dec  10. 
Mar.  1  to  Mar.  10. 


Aug.  1  to  Dec.  31. 


Open  season 


Unit  24— the  Alatna 
River  drainage  up- 
stream from  and 
including 

Helpmeiack  Creek 
drair\age,  ttie  John 
River  drainage  up- 
stream from  and 
including  the  Male- 
mute  Fork  drainage 
and  downstream 
from  and  including 
the  Hunt  Fork 
drair\age,  ttw  WM 
River  drainage  up- 
stream from  and 
includir^g  ttie  Michi- 
gan Creek  drairv 
age,  and  tt>e  North 
Fork  Koyukuk 
River  drainage 
rKjrth  of  the 
Bettles/Cokjfoot 
winter  trail — 1 
rrxxjse;  however, 
antlerless  moose 
may  be  taken  only 
from  Sept.  21  to 
Sept  25  and  Mar. 
1  to  Mar.  10. 
Unit  24— that  portion 
wittitn  the  Dalton 
Highway  Corndor 
Management  Area; 
except.  Gates  of 
ttie  Arctic  Natkxial 
Park- 1  antlered 
buN  by  Federal  reg- 
istratkxi  permit  only. 
Remainder  of  Unit 
24—1  antlered  bull. 
Public  lands  in  tt>e 
Kanuti  Controlied 
Use  Area  are 
ctosed  to  taking  of 
rrK)Ose.  except  by 
eligible  rural  Alaska 
residents. 
Coyote: 

2  coyotes  

Fox,  Red  (including 
Cross.  Black  and  Sil- 
ver Phases): 
10  taxes;  however, 
no  more  ttian  2 
foxes  may  be 
taken  poor  to  Oct 
1. 
Hare  (Snowshoe  and 
Tundra): 

No  limit  

Lynx: 

2  lynx  „ ~... 

Wolf: 

10  wolves  

Wolverine: 

1  wolverine  

Grouse  (Spruce,  Blue, 
Ruffed,  and  Sharp- 
tailed): 

15  per  day,  30  in 
possession. 


Aug.  25  to  Sept.  25. 
Mar.  1  to  Mar.  10. 


Aug.  25  to  Sept  25. 


Aug.  25  to  Sept  25. 


Sept  1  to  Apr.  30. 


Sept  1  to  Mar.  15. 


July  1  to  June  30. 
Nov.  1  to  Feb.  28. 
Aug.  10  to  Apr.  30. 
Sept  1  toNtor.  31. 

Aug.  10  to  Apr.  30. 
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Mad): 

20  par  day,  40  In 
poMastk)n. 
TiappJng: 

Baavar 

No  Hrrat  «....._.... 

Coyote: 

No  Hniit  

Fox.  Red  (indudb>g 

Cross,  Black  arKlSI- 

var  Phasas): 

No  limit  

Lyra: 

No  limit  _. 

Ma/tan: 

No  limit  -. 

Mink  and  Waasal: 

No  limit  „..„„. 

Muskrat 

No  limit 

Ottar 

No  Mn« 

Wolf: 

No  Hmit  «.. 

Woivaflna: 

No  limit  „., 


Opan 


Aug.  10  to  Apr.  30. 

Nov.  1  to  Apr.  15. 
Nov.  1  to  Mar.  31. 

Nov.  1  to  Fab.  28. 
Nov.  1  to  Fab.  28. 
Nov.  1  to  Fab.  28. 
Nov.  1  to  Fab.  28. 
Nov.  1  toJunalO. 
Nov.  1  to  Apr.  15. 
Nov.  1  to  Mar.  31. 
Nov.  1  to  Mar.  31. 


(25)  Unit  25. 

(i)  Unit  25  consists  of  tha  Yukon  River 
drainage  upstream  firom  but  not 
including  the  Hamlin  Creek  drainage, 
and  excluding  drainages  into  the  south 
bank  of  the  Yukon  River  upstream  firom 
the  Charley  River 

(A)  Unit  25(A)  consists  of  the 
Hodzana  River  drainage  upstream  from 
the  Narrows,  the  nhnndalar  River 
drainage  upstream  from  and  including 
the  East  Fork  drainage,  the  Christian 
River  drainage  upstream  from  Christian, 
the  Sheenjek  River  drainage  upstream 
from  and  including  tha  Thluidiohnjik 
Creek,  the  Coleen  River  drainage,  and 
the  Old  Crow  River  drainage; 

(B)  Unit  25(B)  consists  of  the  Little 
Black  River  drainage  upstream  from  but 
not  including  the  Big  Creek  drainage, 
the  Black  River  drainage  upstream  from 
and  including  the  Salmon  Fork 
drainage,  the  Porcupine  River  drainage 
upstream  from  the  confluence  of  the 
Coleen  and  Porcupine  Rivers,  and 
drainages  into  the  north  bank  of  the 
Yukon  River  upstream  from  Qrcle, 
including  the  islands  in  the  Yukon 
River; 

(C)  Unit  25(C)  consists  of  drainages 
into  the  south  bank  of  the  Yukon  River 
upstream  from  Circle  to  the  Subunit 
20(E)  boundary,  the  Birch  Creek 
drainage  upstream  from  the  Steesa 
Highway  bridge  (milepost  147).  the 
Preacher  Creek  drainage  upstream  from 
and  including  the  Rock  Creek  drainage, 
and  the  Beaver  Creek  drainage  upstream 
from  and  including  the  Moose  Creek 
drainage; 


(D)  Unit  25(D)  consists  of  the 
remainder  of  Unit  25; 

(ii)  In  the  following  areas,  the  taking 
of  wildlife  for  subsistence  uses  is 
prohibited  or  restricted  on  public  land: 

(A)  The  Dalton  Highway  Corridor 
Management  Area,  which  consists  of 
those  portions  of  Units  20.  24,  25,  and 
26  extending  five  miles  from  each  side 
of  the  Dalton  Highway  from  the  Yukon 
River  to  milepost  300  of  the  Dalton 
Highway,  is  closed  to  the  use  of 
motorized  vehicles,  except  aircraft, 
boats,  licensed  highway  vehicles,  and 
snowmobiles.  The  use  of  snowmobiles 
is  authorized  only  for  the  subsistence 
taking  of  wildlife  by  residents  living 
within  the  Dalton  Highway  Corridor 
Management  Area.  The  use  of  licensed 
highway  vehicles  is  limited  only  to 
designated  roads  within  the  Dalton 
Highway  Corridor  Management  Area; 

(B)  The  Arctic  Village  Sheep 
Management  Area,  which  encompasses 
approximately  567,680  acres  norUi  and 
west  of  Arctic  Village.  The  area  consists 
of  that  portion  of  Unit  25(A)  which  is 
bounded  on  the  east  by  the  East  Fork 
Chandalar  River  beginning  at  the 
confluence  of  Cane  Creek  and 
proceeding  southwesterly  downstream 
past  Arctic  Village  to  the  confluence 
with  Crow  Nest  Creek,  continuing  up 
Crow  Nest  Creek,  through  Portage  Lake, 
to  its  confluence  with  the  Junjik  River, 
then  down  the  Junjik  River  past  Timber 
Lake  and  a  larger  tributary,  to  a  major, 
unnamed  tributary  located  directly 
south  of  Little  Njoo  Mountain;  the 
boundary  leaves  the  river  and  continues 
upstream  along  this  unnamed  tributary, 
northwesterly,  for  approximately  6 
miles  where  the  stream  forks  into  two 
roughly  equal  drainages;  the  boundary 
follows  the  eastern  most  fork, 
proceeding  almost  due  north  to  the 
headwaters  and  intersects  the 
Continental  Divide;  the  boundary  then 
follows  the  Continental  Divide  easterly, 
through  Carter  Pass,  then  easterly  and 
northeasterly  approximately  20  miles 
along  the  divide  to  an  unnamed  peak, 
elevation  6,460,  located  north  of  the 
most  southerly  major  fork  of  the 
headwaters  of  Cane  Creek;  then  the 
boundary  continues  due  south  1.5  miles 
to  the  high  point  of  a  saddle,  then  down 
the  headwaters  tributary  to  Cane  Creek 
and  down  the  creek  to  the  confluence  of 
Cane  Creek  and  the  East  Fork 
Chandalar.  Sheep  hunting  in  this  area  is 
restricted  to  residents  of  Arctic  Village. 
Venetie,  Fort  Yukon,  Kaktovik  and 
Chalkytsik. 

(iii)  Unit-specific  regulations; 

(A)  Bait  may  be  used  to  hunt  black 
bear  between  April  15  and  June  30. 

(B)  [Reserved] 


Harvest  limits 

Open  season 

Hunting: 

Black  Bean 

3  bears  

July  1  to  June  30. 

Caribou: 

Unit  2S(A).  (B),  and 

July  1  to  Apr.  30. 

the  remainder  o( 

UnN  25(D)— 10  car- 

ibou; however,  no 

mora  than  Scart- 

bou  may  be  trarw- 

portad  from  lt>eaa 

units  par  regulatory 

year. 

Unit  25(C)— 1  bull 

Aug.  10  to  Sept  20. 

Fab.  15  to  Mar.  15. 

Unit  25  (0)-4hat  por- 

Aug. 10  to  Sept  30. 

tion  of  Unit  25(D) 

drained  by  tha 

west  tortc  of  tha 

Dall  River  west  of 

150°  W.  tong.— 1 

buN. 

Sheep: 

Unit  25(A)— tf«t  por- 

Oct 1  to  Apr.  30. 

tion  within  tha  Dal- 

Aug. 10  to  Sept  20. 

ton  Highway  Cor- 

ridor Management 

Area— 3  sheep  by 

Federal  registration 

permit  only:  tha 

Aug.  10— Sept  20 

season  is  restricted 

to  1  ram  with  7/8 

cufi  hom  or  larger. 

Units  25(A>-Arctic 

Aug,  10  to  Apr.  30. 

Villaga  Sheep 

Maruigement 

Area— 2  rams  by 

Federal  registration 

permit  only.  Public 

lands  are  ctosed  to 

tha  taking  of  shaap 

except  by  airai 

Alasi^a  residents  of 

Arctic  Village. 

Venetie,  Fort 

Yukon,  Kaktovik 

and  Chalkytsik. 

Remainder  of  Unit 

Aug.  10  to  Apr.  30. 

25(A)— 3  sheep  by 

Federal  registratkm 

permit  only. 

Moose: 

Unit  25(A)— that  por- 

Aug.  25  to  Sept.  2S. 

tion  within  ttw  Dal- 

Dec 1  to  Dae.  10. 

ton  Highway  Man- 

agement Area — 1 

anUered  bull  by 

Federal  registratkm 

permit  Of^y. 

Remainder  of  Unit 

Aug.  25  to  Sept  25. 

25(A>— 1  antlered 

Dec.  1  to  Dec.  10. 

bull. 

Unit  25(BMhat  por- 

Aug. 25  to  Sept.  30. 

tion  within  the  Por- 

Dec. 1  to  Dec.  10. 

cupine  Rivar  drain- 

age upstraam  from. 

but  excluding  the 

Coleen  Rivar  drain- 

age—1  anUered 

butt. 
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Harvost  fimits 


Remaindef  of  Unit 
25(B)— 1  antlered 
buN. 

Unit  25(C)— "1  ant- 
lered t)ul. 

Unit  25(D)  Ci/Vest)— 
that  portion  tying 
west  o1  a  Hne  ex- 
tending Irom  ttie 
Umt  25(D)  bound- 
ary on  Preacher 
Creek,  then  down- 
stream along 
Preachet  Creek, 
Birch  Creek  stnti 
Lower  Moutti  Birch 
Creek  to  ttie  Yukon 
Rrver,  then  dowrv 
stream  along  the 
north  bank  of  tt>e 
Yukon  River  firv 
eluding  islands)  to 
tt>e  confluerwe  ot 
the  Hadween&ik 
R^er,  then  up- 
stream atong  the 
west  t»ank  of  the 
Hadweenzik  River 
to  the  confluence 
ot  Forty  and  One- 
Half  Mie  Creek, 
then  upstream 
atong  Forty  arvl 
One-Half  MOe 
Creek  to  Nelson 
Mountain  on  the 
Unit  25(D)  bound- 
ary— 1  antlered  Ixill 
by  a  Federal  reg- 
istrat'on  permit.  Al- 
terr^te  permits  al- 
towingfor  des- 
ignated tmnters  are 
avaiiat>le  to  quali- 
fied applicants  wtw 
reside  in  Beaver, 
Birch  Creek,  or 
Stevens  Village. 
Moose  huntir>g  on 
put><)c  land  in  this 
portion  of  Unit 
25(D)  (West)  is 
ctosed  at  aHtinries 
except  for  resi- 
dents of  Beaver, 
Birch  Oeek  and 
Stevens  Village 
during  seasons 
identified  at)ove. 
The  moose  season 
will  be  ctosed  when 
30  antlered  nrtoose 
have  t)een  har- 
vested in  ttie  erv 
tirety  of  Unit  25(D) 
(West). 
Remainder  of  Unit 
25(D)— 1  antlered 
pftoose. 
Coyote: 

2  coyotes _ 


Open  season 


Aug.  25  to  Sept  25. 

Dec  1  to  Dec.  15. 

Sept  1  to  Sept  1& 

Aug.  25  to  Sept  25. 
Nov.  1  to  Dec  20. 


Harvest  limits 


Aug.  25  to  Sept  25. 
Dec.  1  to  Dec.  20. 


Sept  1  to  Apr.  30. 


Fox.  Red  (induding 

Cross,  Biack  and  Sil- 
ver Ptiases): 

10  foxes;  tx>wever, 
no  nrtore  ttuin  2 
toxes  may  be 
taken  prior  to  Oct 
1. 
Hare  (Snowstioe  and 

Tundra): 

No  limit  

Lynx: 

Unit  25(C)— 2  lynx  _. 
.  Remainder  ot  Unit 

25— atynx. 
Wot^. 

Unit  25(A)— f»o  Imrt  . 

Remainder  ol  Unit 
25—10  wolves. 
Wolverine: 

1  wolverine .... 

drouse  (Spruce.  Blue, 

Ruffed,  and  Stwrp- 

tailed): 

Unit  25(C)— 15  per 
day.  30  in  posses- 
sion. 

Remainder  of  Unit 
25— 15  per  day.  30 
in  possession. 
Ptamiigan  (Rock,  Wi^j 

tow,  and  Wtiite- 

tailed): 

Unit  25(C)-those 
portions  within  5 
miles  of  Route  5 
(Taylor  Highway, 
kx>th  to  Eagle  and 
the  Alaska-Canada 
tx>undary).  and  that 
portion  ol  Route  4 
(Richardson  High- 
way) south  of  Delta 
Juncttori— 20  per 
day,  40  in  posses- 
sion. 

Remainder  ol  Unit 
25—20  pef  day.  40 
in  possession. 
Trapping:  | 

Unit  25(C)— 25  bea- 
ver. 

Remainder  of  Unit 
25—50  beaver. 
Coyote:  i 

No  Smit  i... 

Fox.  Red  fincluding 

Cross.  Black  and  Sil- 
ver Phases): 

No  limit  

Lynx: 

Unit  25(C)— ^to  limit  . 

Remainder  of  Unit 
25— No  limit. 
Marten: 

No  limit  

Mink  and  Weasel: 

No  limit  

Muskrat: 

No  limit  I... 

Otter:  i 

Nohmit  


Open  season 


Sept  1  to  Mar  IS. 


July  1  to  Juna  30. 

Dec  1  to  Jan.  31. 
Nov.  1  to  Feb.  28. 


Aug.  10  to  Apr.  30. 
Aug.  10  to  ^.30. 


Sept  1  to  Mar.  31. 

Aug.  to  to  Mar.  31. 
Aug.  10  to  Apr.  30. 

Aug.  10  to  Mar.  31. 


Harvestimils 


Aug.  10  to  Apr.  aa 


Nov.  1  to  Apr.  15. 
Nov.  1  to  Apr.  15. 

Nov.  1  to  Mai.  31. 

Nov.  1  to  Feb.  28. 

Dec.  1  to  Jaa  31 . 
Nov.  1  to  Feb.  2& 

Nov.  1  to  Feb.  28. 
Nov.  1  to  Feb.  28. 
Nov.  1  to  June  10. 
Nov.  1  to  Apr.  15. 


Woft: 
No6mil 

Wolverine: 
Unit  25(C)— No  Bmil 
Remainder  of  Unit 
25— Notimit„ 


Open  season 


Nov.  1  to  Mw.  3t. 

rtov.  1  to  Feb.  28. 
Nov.  1  to  Mar.  31. 


(26)  Unit  26. 

(i)  Unit  26  consists  of  Arctic  Ocean 
drainages  between  Cape  Lisburne  and 
the  Alaska-Canada  border  including  the 
Firth  River  drainage  within  Alaska: 

(A)  Unit  26(A)  consists  of  that  portion 
of  Unit  26  lying  west  of  the  Itkillik  River 
drainage  and  west  of  the  east  bank  of  the 
Colville  River  between  the  mouth  of  the 
ItkiHik  River  and  the  Arctic  Ocean; 

(B)  Unit  26(B)  consists  of  that  portion 
of  Unit  26  east  of  Unit  26(A).  west  of  the 
west  bank  of  the  Canning  River  and 
west  of  the  west  bank  of  the  Marsh  Fork 
of  the  Canning  River 

(C)  Unit  26(C)  consists  of  the 
remainder  of  Unit  26; 

(ii)  In  the  following  areas,  the  taking 
of  wildlife  for  subsistence  uses  is 
prohibited  or  restricted  on  public  taod: 

(A)  The  Unit  26(A)  Controlled  Use 
Area,  which  consists  of  Unit  26(A).  is 
closed  to  the  use  of  aircraft  in  any 
manner  for  moose  hunting,  including 
transportation  of  moose  himters  or  parts 
of  moose  from  Ai>g.  1 — Aug.  31.  No 
hunter  may  take  or  transport  a  moose, 
or  pan  of  a  moose  in  Unit  26(A)  after 
having  been  transported  by  aircraft  into 
the  unit.  However,  this  does  not  apply 
to  transportation  of  moose  hunters  or 
moose  parts  by  regularly  scheduled 
flights  to  and  between  villages  by 
carriers  that  normally  provide 
scheduled  service  to  this  area,  nor  does 
it  apply  to  transportation  by  aircraft  to 
or  between  publicly  owned  airports; 

(B)  The  Dalton  Highway  Corridor 
Management  Area,  which  consists  of 
those  portions  of  Units  20,  24,  25.  and 
26  extending  five  miles  from  each  side 

•  of  the  I>alton  Highway  from  the  Yukon 
River  to  milepost  300  of  the  Dalton 
Highway,  is  closed  to  the  use  of 
motorized  vehicles,  except  aircraft, 
boats,  licensed  highway  vehicles,  and 
snowmobiles.  The  use  of  snowmobiles 
is  authorized  only  for  the  subsistence 
taking  of  wildlife  by  residents  living 
within  the  Dalton  Highway  Corridor 
Management  Area.  The  use  of  licensed 
highway  vehicles  is  limited  only  to 
designated  roads  within  the  Dalton 
Highway  Corridor  Management  Area; 

(C)  The  Northwest  Alaska  Brown  Bear 
Management  Area,  which  consists  of 
those  portions  of  Unit  23,  except  the 
Baldwin  Peninsula  north  of  the  Arctic 
Circle,  Unit  24  west  of  the  DaUon 
Highway  Corridor  Management  Area, 
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and  Unit  26(A).  is  open  to  brown  bear 
hunting  by  State  registration  permit  in 
lieu  of  a  resident  tag.  No  resident  tag  is 
required  for  taking  brown  bears  in  the 
Northwest  Alaska  Brown  Bear 
Management  Area,  provided  that  the 
hunter  has  obtained  a  State  registration 
permit  prior  to  hunting.  Aircraft  may 
not  be  used  in  the  Northwest  Alaska 
Brown  Bear  Management  Area  in  any 
manner  for  brown  bear  hunting  under 
the  authority  of  a  brown  bear  State 
registration  permit,  including 
transportation  of  hunters,  bears  or  parts 
of  bears.  However,  this  does  not  apply 
to  transportation  of  bear  hunters  or  bear 
parts  by  regularly  scheduled  flights  to 
and  between  communities  by  carriers 
that  normally  provide  scheduled  service 
to  this  area,  nor  does  it  apply  to 
transportation  of  aircraft  to  or  between 
publicly  owned  airports. 


Harvest  Hmrts 


Hunting: 

Black  Bear:  3  bears  . 

Brown  Bear 
Unit  26(A)— 1  bear 


Remainder    of    Unit    26 — 1 
bear  every"  four  regulatory 
years. 
Caribou: 

Unit  26(A>— 5  caribou  per 
day;  however,  cow  caribou 
nnay  not  be  taken  May  1 6- 
June  30. 
.  Unit  26(B)— 5  cariboo;  how- 
ever, cow  cahtxMj  may  be 
taken  only  from  Oct  1- 
Apr.  30. 

Unit  26(C>— 10  caribou;  how- 
ever, not  more  ttian  5  cari- 
bou may  be  transported 
from  Unit  26(C)  per  regu- 
latory year. 
Sheep: 

Unit  26(A)— those  portions 
within  the  Gates  of  the 
Arctic  rslational  Park— 3 
sheep. 


Open  sea- 
son 


July  to  June 
30. 

Sept.  1  to 
May  31. 

Sept.  1  to 
May  31. 


July  1  to 
June  30. 


July  1  to 
June  30. 


July  1  to 
Apf.  30. 


Aug.  1  to 
Apr.  30. 


Harvest  Umits 


Unit  26(B>— that  portion  with- 
in the  Datton  Highway  Cor- 
ridor Management  Area — 1 
ram  with  7/8  curl  horn  or 
larger  t)y  Federal  registra- 
tion permit  only. 
Rentainder  of  Unit  26(A)  and 
(B) — ifx:luding  the  Gates  of 
the    Arctic    National    Pre- 
sen/e — 1  ram  with  7/8  curl 
horn  or  larger. 
Unit  26(C)— 3  sheep  per  reg- 
ulatory year;  the  Aug.  1 0 — 
Sept.    20    season   ts    re- 
stricted to  1  ram  with  7/8 
curt  horn  or  larger.  A  Fed- 
eral registratKjn  (Sermit  Is 
required  for  tt>e   Oct.    1- 
Apr.  30  season,  except  for 
reskjents   of  tt>e   (Dity   of 
Kaktovik.     Kaktovik    resi- 
dents may  harvest  stieep 
in  accordance  with  a  Fed- 
eral    community     harvest 
strategy    for    Unit    26(C) 
whwh  provides  for  take  of 
up  to  two  harvest  limits  of 
3    sheep    by    designated 
hunter.      Procedures     for 
Federal    permit    issuance 
arxJ   community    reporting 
win  be  nrtutually  devek>ped 
by   Kaktovik   and   Federal 
representatives  prior  to  the 
-    season  opening. 
Moose: 
Unit  26(A)— 1   moose;  how- 
ever, no  person  may  take 
a  cow  accompanied  by  a 
calf. 
Unit  26(B)— that  portkjn  with- 
in two  miles  of  the  Oalton 
Highway. 
Unit   26(B)    Remainder   and 
(C) — 1  moose. 
Musk  Oxen:  Unit  26(C)— 1  bull 
t)y  Federal  registration  permit 
only;  up  to  10  permits  may 
t>e   issued   to   rural   Alaska 
reskJents   of  the   village  of 
Kaktovik  only.   Publk:  lands 
are  closed  to  the  taking  of 
musk  oxen,  except  by  rural 
Alaska  residents  of  the  vil- 
lage of  Kaktovik. 
Coyote:  2  coyotes  


Open  sea- 
son 


Aug.  10  to 
Sept.  20. 


Aug.  10  to 
Sept.  20. 


Aug.  10  to 
Sept  20. 

Oct.  1  to 
Apr.  30. 


Aug.  1  to 

Dec.  31 

No  open 

season. 

Aug.  1  to 

Dec.  31 

Oct.  1  to 

Oct.  31. 

Mar.  1  to 

Mar.  31 

Sept  1  to 
Apr.  30. 


Harvest  limits 


Fox,   Arctic   (Blue   and  White 

Phase):  2  foxes. 
Fox.    Red    (including    Cross. 
Black  and  Silver  Phases): 
Unit     26(A)     and     (B)— 10 
foxes;  however,  r>o  nnore 
than  2  foxes  may  be  taken 
prior  to  Oct.  1 . 
Unit  26(C)— 10  foxes 

Hare  (Snowshoe  and  Tundra): 

No  limit. 
Lynx:  2  Lynx 

Wolf:  No  limit 

Wolverine:  1  wolverine 

Grouse  (Spruce.  Blue.  Ruffed, 
and  Sharp-tailed):  15  per 
day,  30  in  possession. 

Ptarmigan  (Rock,  Willow,  and 
White-tailed):  20  per  day,  40 
in  possession. 

Trapping: 

Coyote:  No  limit 

Fox.   Arctk;   (Blue   and   White 

Phase):  No  limit. 
Fox.    Red    (including    Cross, 

Black  and  Silver  Phases):  No 

HmiL 
Lynx:  f^  limit  

Marten:  No  limit 

Mink  and  Weasel:  No  limit 

Muskrat:  No  limit 

Otter:  No  limit 

Wolf;  No  limit 

Wolverine:  No  limit 


Open  sea- 
son 


Sept.  1  to 
Apr.  30. 


Sept  1  to 
Mar.  15. 


Nov.  1  to 

Apr  15. 
July  1  to 

June  30. 
Nov.  1  to 

Apr.  15. 
Aug.  10  to 

Apr.  30. 
Sept  1  to 

Mar.  31 . 
Aug.  10  to 

Apr.  30. 

Aug.  10  to 
Apr.  30. 


Nov.  1  to 
Apr.  15. 

Nov.  1  to 
Apr.  15. 

Nov.  1  to 
Apr.  15. 

Nov.  1  to 

Apr.  15. 
Nov.  1  to 

Apr.  15. 
Nov.  1  to 

Jan.  31. 
Nov.  1  to 

June  10. 
Nov.  1  to 

Apr.  15. 
Nov.  1  to 

Apr.  15. 
Nov.  1  to 

Apr.  15. 


Ranald  B.  McCoy. 

Interim  Chair.  Federal  Subsistence  Board. 
Michael  A.  Barton, 

Regional  Forester.  USDA-Forest  Service. 
IFR  Doc.  93-21154  Filed  9-1-93:  8:45  am) 
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DEPARTMENT  OF  THE  INTERIOR 

Bureau  of  Indian  Affairs 

Receipt  of  Petition  for  Federal 
Acknowledgment  of  Existence  as  an 
Indian  Tritw;  Chukchansi  Yokotch 
Tribe 

AGENCY:  Bureau  of  Indian  Affairs. 

Interior. 

ACTION:  Notice. 

SUMMARY:  This  is  published  in  the 
exercise  of  authority  delegated  by  the 
Secretary  of  the  Interior  to  the  Assistant 
Secretary — Indian  Affairs  by  209  DM  8. 
Pursuant  to  25  CFR  83.8(a)  (formerly 
25  CFR  54.8(a))  notice  is  hereby  given 
that  the  Chukchansi  Yokotch  Tribe,  c/o 
Ms.  Lynda  L  Appling.  4962  Watt  Road. 
Mariposa.  CaIifomia-95338-9743.  has 
filed  a  petition  for  acknowledgment  by 


the  Secretary  of  the  Interior  that  the 
group  exists  as  an  Indian  tribe.  The 
petition  was  received  by  the  Bureau  of 
Indian  Affairs  (BIA)  on  May  25. 1993. 
and  was  signed  by  members  of  the 
group's  governing  body. 

This  is  a  notice  of  receipt  of  petition 
and  does  not  constitute  notice  that  the 
petition  is  under  active  consideration. 
Notice  of  active  consideration  will  be 
sent  by  mail  to  the  petitioner  and  other 
interested  parties  at  the  appropriate 
time. 

Under  section  83.8(d)  (formerly 
54.8(d))  of  the  Federal  regulations, 
interested  parties  may  submit  factual 
and/o^legal  arguments  in  support  of  or 
in  opposition  to  the  group's  petition. 
Any  information  submitted  will  be 
made  available  on  the  same  basis  as 
other  information  in  the  BIA's  files. 
Such  submissions  will  be  provided  to 


the  petitioner  upon  receipt  by  the  BIA. 
The  petitioner  will  be  provided  an 
opportunity  to  respond  to  such 
submissions  prior  to  a  final 
determination  regarding  the  petitioner's 
status. 

The  petition  may  be  examined,  by 
appointment,  in  the  Department  of  the 
Interior.  Bureau  of  Indian  Affairs. 
Branch  of  Acknowledgment  and 
Research,  room  1362-MIB.  1849  C 
Street,  NW..  Washington,  DC  20240, 
Phone:  (202)  208-3592. 

FOR  FURTHER  INFORMATION  CONTACT: 
Holly  Reckord,  (202)  208-3592. 

Dated:  )uly  30.  1993. 

Ada  E.  Deer. 

Assistant  Secretary — Indian  Affairs. 

IFR  Doc.  93-21317  Filed  9-1-93;  8:45  ami 
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DEPARTMENT  OF  EDUCATION 

National  Institute  on  Disability  and 
Rehat)4litation  Research;  Knowledge 
Dissemination  and  Utilization  Program 
Proposed  Funding  Priority 

AGENCY:  Department  of  Education. 
ACTION:  Notice  of  proposed  funding 
priority  for  fiscal  years  1994-1995  for 
the  Knowledge  Dissemination  and 
Utilization  Program. 

SUMMARY:  The  Secretary  proposes  a 
funding  priority  for  the  Knowledge 
Dissemination  and  Utilization  (D&U) 
Program  under  the  National  Institute  on 
Disability  and  Rehabilitation  Research 
(NIDRR)  for  fiscal  years  1994-1995.  The 
Secretary  takes  this  action  to  ensure  that 
rehabilitation  knowledge  generated  from 
projects  and  centers  funded  by  NIDRR 
and  others  is  utilized  fully  to  improve 
the  lives  of  individuals  with  disabilities 
and  their  families. 

DATES:  Comments  must  be  received  on 
or  before  October  1. 1993. 
ADDRESSES:  All  comments  concerning 
these  proposed  priority  should  be 
addressed  to  David  Esquith,  U.S. 
Department  of  Education.  400  Maryland 
Avenue  SW.,  Switzer  Building,  room 
3424.  Washington.  DC  20202-2601. 
FOR  FURTHER  INFORMATION  CONTACT: 
David  Esquith.  Telephone:  (202)  205- 
R801.  Individuals  who  use  a 
telecommunications  device  for  the  deaf 
(TDD)  may  call  the  TDD  number  at  (202) 
205-5516. 

SUPPLEMENTARY  INFORMATION:  This 
notice  contains  one  proposed  priority 
under  the  D&U  program  and  additional 
selection  criteria  for  this  proposed 
priority.  The  proposed  priority  would 
develop  and  test  new  informational  and 
instructional  materials  related  to  the 
communication  requirements  of  the 
Americans  with  Disabilities  Act  (ADA). 

Authority  for  the  D&U  program  of 
NIDRR  is  contained  in  sections  202  and 
204(a)  and  204(b)(5)  of  the 
Rehabilitation  Act  of  1973,  as  amended 
(29  use.  760-762).  Under  this  program 
the  Secretary  makes  awards  to  public 
and  private  organizations,  including 
institutions  of  higher  education  and 
Indian  tribes  or  tribal  organizations. 

This  proposed  priority  supports  the 
National  Education  Goals.  National 
Education  Coal  5  calls  for  all  Americans 
to  possess  the  knowledge  and  skills 
necessary  to  compete  in  a  global 
economy  and  exercise  the  rights  and 
responsibilities  of  citizenship. 

under  the  regulations  for  tiiis  program 
(see  34  CFR  351.32).  the  Secretary  may 
establish  research  priority  by  reserving 
funds  to  support  particular  research 
activities. 


The  Secretary  will  announce  the  final 
funding  priority  in  a  notice  in  the 
Federal  Register.  The  final  priority  will 
be  determined  by  responses  to  this 
notice,  available  funds,  and  other 
considerations  of  the  Department. 
Funding  of  particular  projects  depends 
on  the  final  priority,  the  availability  of 
funds,  and  the  quality  of  the 
applications  received.  The  publication 
of  this  proposed  priority  does  not 
preclude  the  Secretary  from  proposing 
an  additional  priority,  nor  does  it  limit 
the  Secretary  to  funding  only  this 
priority,  subject  to  meeting  applicable 
rulemaking  requirements. 

Note:  This  notice  of  proposed  priority  does 
not  solicit  applications.  A  notice  inviting 
applications  under  this  competition  will  be 
published  in  the  Federal  RegialBr  concurrent 
with  or  following  publication  of  the  notice  of 
final  priority. 

Priority 

Under  34  CFR  75.105(c)(3)  the 
Secretary  proposes  to  give  an  absolute 
preference  to  applications  that  meet  the 
following  priority.  The  Secretary 
proposes  to  fund  under  this  program 
only  applications  that  meet  this  absolute 
priority: 

Proposed  Priority— Materials 
Development  to  Facilitate  Accessibility 
in  Communications 

Background 

Public  Law  101-336,  the  Americans 
with  Disabilities  Act  (ADA),  was 
enacted  on  July  26. 1990.  and  prohibits 
discrimination  againsit  individuals  with 
disabilities  in  employment,  public 
accommodations,  transportation.  State 
and  local  government  services,  and 
telecommunications.  This 
announcement  focuses  on  access  for 
people  with  communication  disabilities. 

Although  there  are  no  existing  data  on 
the  prevalence  of  communication 
impairments  on  a  national  level,  the 
population  is  significant  ("A  Report  of 
the  Task  Force  on  the  National  Strategic 
Research  Plan,"  National  Institute  on 
Deafness  and  Other  Communication 
Disorders  (NIDCD).  1989).  For  example, 
at  least  28  million  citizens  have  some 
degree  of  hearing  loss,  while  over  2 
million  are  profoundly  deaf.  Another 
1.75  million  have  severe  speech 
impairment  (NIDCD.  1989).  Individuals 
with  vision  impairments,  cognitive 
impairments,  and  motor  impairments 
are  also  impeded  in  their  abilities  to  use 
a  full  range  of  existing  methods  of 
communications,  such  as  public 
transportation  signs  and 
announcements,  automated  teller 
machines,  and  telephones. 

In  appropriating  funds  for  NIDRR  for 
fiscal  year  1991.  Congress  instructed 
NIDRR  to  initiate  a  program  of  technical 


NIDRR  to  initiate  a  program  of  technical 
assistance  to  facilitate  the 
implementation  of  the  ADA.  NIDRR 
established  this  initiative  by  funding  ten 
Regional  Disability  and  Business 
Technical  Assistance  Centers 
(RDBTACs),  two  national  peer  training 
projects,  and  three  projects  for  materials 
development — two  focused  on 
employment  and  one  focused  on  public 
accommodations.  NIDRR  attempted  to 
establish  a  materials  development 
project  to  focus  on  the  accessible 
communications  requirements  of  the 
Act,  but  did  not  receive  acceptable 
applications  for  that  project.  However. 
NIDRR's  subsequent  experience  with 
the  ADA  has  reinforced  the  need  for 
materials  and  technical  assistance  and 
training  activities  to  make  those  with 
responsibilities  and  those  with  rights 
under  the  ADA  aware  of  their  rights  and 
duties,  and  aware  of  the  nature  of 
communications  barriers  and  of 
potential  solutions. 

Successful  implementation  of  the 
ADA  for  persons  with  communication 
disabilities  will  depend,  in  part,  on  the 
extent  to  which  obstacles  to  community 
integration  caused  by  communication 
barriers  can  be  identified  and  solutions 
developed  and  disseminated.  These 
include  not  only  technical  solutions,  but 
also  non-technical  aids  for  individuals 
who  require  basic  terminology,  short 
sentences,  pictograms,  repetition,  and 
other  techniques,  to  facilitate  better 
integration  into  the  community.  The 
identification  of  significant  barriers  and 
of  acceptable  solutions  must  involve 
individuals  with  a  range  of 
communication  disabilities.  The  target 
audiences  for  the  materials  developed 
by  this  project  will  be  the  RDBTACs 
funded  by  NIDRR,  individuals  with 
communication  disabilities,  employers, 
public  and  private  operators  of  public 
accommodations.  State  and  local 
governments,  public  and  private  service 
providers,  communications  industries, 
and  regulators  of  communications 
industries. 

An  applicant  for  an  award  under  this 
priority  must  demonstrate  how  the 
proposed  activities  will  address  the 
needs  of  individuals  with  disabilities 
who  are  from  minority  backgrounds. 
This  is  expected  to  include  issues  of 
language  and  preferred  communications 
media,  and  is  expected  to  be  reOected  in 
the  proposed  technic;al  assistance  and 
training,  the  target  populations  for 
dissemination,  and  the  accessibility  of 
the  formats  of  the  materials. 

Proposed  Priority 

A  materials  development  project  to 
facilitate  accessibility  in 
communications  shall — 
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•  Identify  useful  newly  available 
technology  and  develop  consumer-run 
orientation  programs  to  inform 
consumers  about  new  technology; 

•  Identify  needs  based  on  the 
requirements  of  the  ADA  for 
information  about  technology  and 
services,  and  develop  materials  to 
educate  employers,  operators  of  public 
accommodations.  State  and  local 
government  officials,  public  and  private 
service  providers,  and  the 
communication  industries; 

•  Develop  materials  that  explain  the 
rights  of  individuals  with 
communication  disabilities  and  the 
responsibilities  of  covered  entities 
established  under  the  ADA,  and 
disseminate  these  materials  in 
accessible  formats  to  the  RDBTACs  and 
to  other  relevant  parties; 

•  Develop  practical  information  on 
appropriate  technologies  and  services 
that  can  be  used  in  different  kinds  of 
settings  where  compliance  with  the 
ADA  is  required; 

•  Develop  innovative  methods  of 
information  exchange  and  new 
materials  that  illustrate  solutions  to 
problems  experienced  by  people  with 
various  types  of  communication 
disabilities,  and  make  these  available  to 
RDBTACs  and  other  relevant  parties; 

•  Develop,  test,  and  evaluate  training 
modules  that  demonstrate  the 
appropriate  use  of  the  latest  technology 
in  telecommunication  and  other 
communication  methods  for  meeting  the 
communication  requirements  of  the 
ADA  and  make  these  modules,  along 
with  technical  assistance,  available  to 
the  RDBTACs  and  other  relevant  parties; 

•  Coordinate  with  the  Federal 
Communications  Commission,  the 
Department  of  Justice,  the  Equal 
Employment  Opportunity  Commission, 
the  Department  of  Transportation  and 


the  Architectural  and  Transportation 
Barrier  Compliance  Board  in  the 
development  and  dissen^ination  of 
materials; 

•  Establish  and  maintain  liaison  with 
researchers  and  providers  concerned 
with  communication  devices  and 
services,  in  order  to  disseminate 
consumer  perspecti^'es  and  to  encourage 
the  introduction  of  new  and  responsive 
technology;  and 

•  E)evelop  its  materials,  including 
brochures,  publications  and 
instructional  materials,  in  formats  that 
will  adequately  accommodate  various 
individual  communication  modes. 

Selection  Criteria 

The  regulations  that  apply  to  the 
Knowledge  Dissemination  and 
Utilization  program.  34  CFR  Part  355, 
apply  to  this  priority.  However,  because 
of  the  specialized  nature  of  these 
activities  and  the  potential  importance 
of  this  project  to  the  successful 
implementation  of  the^DA,  NIDRR  has 
added  several  factors^o  the  selection 
criteria  in  34  CFR  350.34  by  which 
applications  under  this  priority  will  be 
evaluated.  NIDRR  has  added  60  points 
to  the  selection  criteria  fcr  these 
projects,  so  that  the  maximum  possible 
score  for  an  application  in  section 
350.33(e)  is  increased  to  :  60  points. 
NIDRR  has  distributed  the  additional 
points  as  follows: 

(a)  The  applicant  proposes  an 
effective  approach  to  the  'imely 
development  and  production  of 
materials  and  instructional  content  in 
formats  and  styles  that  are  accessible  to 
individuals  with  a  range  of  sensory, 
communication,  cognitive,  and  learning 
disabilities.  (Weight:  4;  Total  Points:  20) 

(b)  The  appUcant  presents  an  effective 
plan  to  pilot  test,  and  eva  uate  and 
modify  as  needed,  materials  and 


training  programs  on  appropriate  target 
audiences,  including  individuals  who 
have  various  types  of  disabilities  and 
parents  of  individuals  with  disabilities, 
employers  with  various  sized  work 
forces,  and  appropriate  representatives 
of  service  providers,  business,  labor. 
State  and  local  governments,  and  the 
general  public.  (Weight:  4;  Total  Points: 
20) 

(c)  The  applicant  involves  individuals 
with  disabilities,  parents  or  other  family 
members  of  individuals  with 
disabilities,  as  well  as  representatives  of 
the  covered  entities  and  other  target 
populations,  in  the  design  and  delivery 
of  the  informational  and  instructional 
content  and  format.  (Weight:  4;  Total 
Points:  20)  (Approved  by  the  OfTice  of 
Management  and  Budget  under  Control 
Number  1820-0027) 

Invitation  to  Comment: 

Interested  persons  are  invited  to 
submit  comments  and  recommendations 
regarding  this  proposed  priority. 

All  comments  submitted  in  response 
to  this  proposed  priority  will  be 
available  for  public  inspection,  during 
and  after  the  comment  period,  in  Room 
3423,  Switzer  Building,  330  C  Street 
SW.,  Washington,  DC  between  the  hours 
of  8:30  a.m.  and  4  p.m.,  Monday 
through  Friday  of  each  week  except 
Federal  holidays. 

Applicable  Program  Regulations:  34  CFR 
parts  350  and  355. 
Program  Authority:  29  U.S.C  760-762. 

(Catalog  of  Federal  Domestic  Assistance 
Numt)er  &4.133D,  Knowledge  Dissemination 
and  Utilization  Program) 
Dated:  August  26. 1993. 
Richard  W.  Riley. 
Secretary  of  Education. 
[PR  Doc.  93-21319  Filed  9-1-93;  8:45  ami 
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DEPARTMENT  OF  EDUCATION 

4000-01-P 

National  Institute  on  Disability  and 
Rehabilitation  Research;  Research  and 
Demonstration  Pro)ect,  Proposed 
Funding  Priorities 

AGENCY:  Department  of  Education. 
ACTION:  Notice  of  proposed  funding 
priorities  for  fiscal  years  1994  and  1995 
for  research  and  demonstration  projects. 

summary:  The  Secretary  proposes 
funding  priorities  for  Research  and 
Demonstration  (R&D)  projects  under  the 
National  Institute  on  Disability  and 
Rehabilitation  Research  (NIDRR)  for 
fiscal  years  1994-1995.  The  Secretary 
takes  this  action  to  focus  research 
attention  on  areas  of  national  need 
consistent  with  NIDRR's  long-range 
planning  process.  These  priorities  are 
intended  to  improve  rehabilitation 
services  and  address  problems 
encountered  by  individuals  with 
disabilities  in  their  daily  activities. 
DATES:  Comments  must  be  received  on 
or  before  October  1. 1993. 
ADDRESSES:  All  comments  concerning 
these  proposed  priorities  should  be 
addressed  to  David  Esquith.  U.S. 
Department  of  Education,  400  Maryland 
Avenue  SW.,  Switzer  Building,  room 
3424.  Washington,  DC  20202-2601. 
FOR  FURTHER  INFORMATION  CONTACT: 
David  Esquith.  Telephone:  (202)  205- 
8801.  Individuals  who  use  a 
telecommunications  device  for  the  deaf 
(TDD)  may  call  the  TDD  number  at  (202) 
205-5516. 

SUPPLEMENTARY  INFORMATION:  This 
notice  contains  two  proposed  priorities 
for  the  R&D  program.  These  proposed 
priorities  focus  on  (1)  the  rehabilitation 
of  migrant  workers,  and  (2)  community 
planning  and  education  to  facilitate  the 
implementation  of  the  Americans  with 
Disabilities  Act  (ADA).  Authority  for  the 
R&D  program  of  NIDRR  is  contained  in 
section  204(a)  of  the  Rehabilitation  Act 
of  1973.  as  amended  (29  U.S.C.  760- 
762). 

Under  this  program  the  Secretary 
makes  awards  to  public  agencies  and 
organizations  and  to  nonprofit  and  for- 
profit  private  agencies  and 
organizations,  including  institutions  of 
higher  education,  Indian  tribes,  and 
tribal  organizations.  This  program  is 
designed  to  assist  in  the  provision  of 
vocational  and  other  rehabilitation 
services  through  planning  and 
conducting  of  research  and 
demonstrations.  It  is  also  designed  to 
assist  in  the  development  of  solutions  to 
the  problems  encountered  by 


individuals  with  handicaps  in  their 
daily  activities  (see  34  CFR  351.1). 
Under  the  regulations  for  this  program 
(see  34  CFR  351.32).  the  Secretary  may 
establish  research  priorities  by  reserving 
funds  to  support  the  research  activities 
listed  in  34  CFR  351.10. 

These  proposed  priorities  support  the 
National  Education  Goals.  National 
Education  Goal  5  calls  for  all  Americans 
to  possess  the  knowledge  and  skills 
necessary  to  compete  in  a  global 
economy  and  exercise  the  rights  and 
responsibilities  of  citizenship. 

The  Secretary  will  announce  the  final 
funding  priorities  in  a  notice  in  the 
Federal  Register.  The  final  priorities 
will  be  determined  by  responses  to  this 
notice,  available  funds,  and  other 
considerations  of  the  Department. 
Funding  of  particular  projects  depends 
on  the  final  priorities,  the  availability  of 
funds,  and  the  quality  of  the 
applications  received.  The  publication 
of  these  proposed  priorities  does  not 
preclude  the  Secretary  from  proposing 
additional  priorities,  nor  does  it  limit 
the  Secretary  to  funding  only  these 
priorities,  subject  to  meeting  applicable 
rulemaking  requirements. 

Note:  This  notice  of  proposed  priorities 
does  not  solicit  applications.  A  notice 
inviting  applications  under  this  competition 
will  l>e  published  in  the  Federal  Register 
concurrent  with  or  following  publication  of 
the  notice  of  final  priorities 

Priorities 

Under  34  CFR  75.105(c)(3)  the 
Secretary  proposes  to  give  an  absolute 
preference  to  applications  that  meet  one 
of  the  following  priorities.  The  Secretary 
proposes  to  fund  under  this  program 
only  applications  that  meet  one  of  these 
absolute  priorities: 

Proposed  Priority  I — Rehabilitation  of 
Migrant  and  Seasonal  Farmworkers  with 
Disabilities 

Background 

Estimates  of  the  national  population 
of  migrant  and  seasonal  farmworkers 
(MSFW)  vary  widely,  ranging  from  low 
estimates  on  the  order  of  1.3  million 
persons  to  high  estimates  of 
approximately  6  million  persons.  The 
divergence  is.  in  part,  definitional  as  the 
higher  estimates  tend  to  include  more 
casual  hired  farm  labor,  farm  owners, 
and  workers  in  agriculturally-related 
industries. 

Migrant  and  seasonal  farmworkers 
experience  higher  rates  of  orthopedic 
disabilities,  tuberculosis,  intestinal 
parasitic  infestation,  influenza, 
pneumonia,  gastrointestinal  diseases, 
and  skin  diseases  than  the  national 
average.  They  are  also  at  high  risk  for 
accidents  and  pesticide  exposure  (Dever 


and  Alan.  VMigrant  Health  Status: 
Profile  of  a  Population  with  Complex 
Health  Problems."  National  Migrant 
Resource  Program.  Inc..  Austin.  TX. 
1991).  A  1974  survey  of  Texas 
farmworkers  indicated  that  37  percent 
of  respondents  reported  back  pain  of 
some  sort  and  44  percent  found  it 
impossible  or  extremely  difficult  to 
stoop,  bend,  or  kneel  (Cortes, 
"Handicapped  Migrant  Farm  Workers," 
Interstate  Research  Asso{;iates, 
Washington.  DC,  December,  1974).  A 
slightly  lower  proportion.  34  percent, 
found  it  difficult  to  lift  or  carry  weights 
of  ten  pounds  or  to  remain  standing  for 
long  periods.  More  recent  data  on  the 
disability  status  of  MSFW  are  needed. 

Approximately  half  (52  percent)  of  the 
MSFW  who  apply  for  State  vocational 
rehabilitation  services  are  accepted  for 
service,  slightly  less  than  the 
Rehabilitation  Services  Administration 
(RSA)  national  rate  of  acceptance  of  60 
percent  for  all  categories  of  applicants 
(Final  Report:  Contract  #300-85-0134. 
"The  Vocational  Rehabilitation  of 
Migrant  and  Seasonal  Farmworkers." 
U.S.  Department  of  Education. 
Rehabilitation  Services  Administration. 
Department  of  Education.  1987). 

Proposed  Priority 

An  R&D  project  on  rehabilitation  of 
migrant  and  seasonal  farmworkers 
shall— 

•  Determine  the  incidence, 
prevalence,  and  demographic 
distribution  of  disability  among  MSFW. 
levels  of  employment  and 
unemployment  for  MSFW  with 
disabilities,  and  identify  patterns  of 
rehabilitation  service  use; 

•  Identify  barriers  to  service  delivery 
as  a  basis  for  designing  improved 
models  of  rehabilitation  service 
delivery; 

•  Identify  rehabilitation  service  needs 
of  MSFW  with  disabilities,  including 
needs  for  coordination  with  school 
systems  and  State  education  agencies  to 
improve  transition  services  for  students 
receiving  special  and  regular  education; 

•  Coordinate  with  the  RSA  evaluation 
of  the  status  of  MSFW  within  the  State 
vocational  rehabilitation  service  system; 
and 

•  Identify  future  research  needs 
related  to  MSFW  with  disabilities  and 
the  training  needs  of  professionals 
providing  vocational  rehabilitation 
services  to  MSFW. 


Proposed  Priority  2 — Community 
Planning  and  Education  to  Further  the 
Implementation  of  the  Americans  With 
Disabilities  Act 

Background 

The  ADA  guarantees  equal 
opportunity  for  individuals  with 
disabilities  in  public  accommodations, 
employment,  transportation.  State  and 
local  government  services,  and 
telecommunications.  Successfully 
implementing  the  ADA  requires  the 
identification  and  removal  of  physical, 
attitudinal,  policy,  procedural  and 
communication  barriers  to  equal 
opportunity  for  persons  with  disabilities 
throughout  the  public  and  private 
sectors  of  the  community. 

Community  Planning 

Title  n  of  the  ADA  prohibits 
discrimination  on  the  basis  of  disability 
in  State  and  local  government  programs 
and  activities.  (See  28  CFR  part  35).  It 
requires  each  State  and  local 
government  to  "provide  effective 
communications  and  to  evaluate  its 
current  services,  policies,  and  practices, 
and  the  effects  thereof,  that  do  not  or 
may  not  meet  the  requirements  of  (Title 
III  and,  to  the  extent  modification  of  any 
such  services,  policies,  and  practices  is 
required,  the  public  entity  shall  proceed 
to  make  the  necessary  modifications." 
These  self-evaluations  were  to  be 
completed  by  January  26, 1993.  Further, 
Title  II  requires  all  new  construction 
and  alteration  of  facilities  to  be 
accessible. 

Title  III  of  the  ADA  prohibits  private 
entities  such  as  schools,  restaurants, 
hotels,  retail  stores  and  service 
establishments  from  discriminating 
against  individuals  with  disabilities  and 
requires  the  removal  of  physical  barriers 
in  existing  facilities,  if  removal  is 
readily  achievable.  If  removal  of 
physical  barriers  is  not  readily 
achievable  in  existing  facilities.  Title  HI 
requires  covered  entities  to  offer  to 
provide  services  using  alternative 
methods.  Title  III  also  requires  effective 
communication  which  may  require  the 
provision  of  auxiliary  aids  and  services 
to  individuals  with  vision  or  hearing 
impairments  or  other  individuals  with 
disabilities,  unless  an  undue  burden 
would  result,  and  requires  all  new 
'jonstruction  and  alterations  of  public 
accommodations  and  commercial  i 
facilities  to  be  accessible.  Title  III    ) 
became  effective  January  26,  1992. 

NIDRR  currently  supports  a  $5 
million  technical  assistance  initiative  on 
the  ADA  as  well  as  a  number  of  related 
research  projects.  NIDRR's  Region  Vn, 
Disability  and  Business  Technical 
Assistance  Center,  has  piloted  a 


community  planning  initiati\  e  on  the 
ADA  and  e§rly  indications  si  pport  the 
need  for  and  utility  of  community 
planning. 

A  community  planning  and  education 
program  has  the  potential  to  create  an 
environment  that  supports  compliance 
with  the  ADA  by  both  the  public  and 
private  sectors.  For  example.  State  and 
local  governments  can  modify  the 
provisions  of  State  or  local  building 
codes  to  be  consistent  with  the 
requirements  of  the  Standards  for 
Accessible  Design  contained  in  the  ADA 
regulations  for  public  accommodations 
and  commercial  facilities,  thus  makihg 
it  easier  for  businesses  who  must 
comply  with  State  or  local  codes  to 
comply  with  the  ADA.  Likewise,  careful 
planning  can  ensure  that  money  spent 
for  curb  ramps  provides  access  to  public 
services  as  well  as  privately  owned 
businesses. 

NIDRR  proposes  a  small  number  of 
research  and  demonstration  orojects  to 
develop,  evaluate,  and  disseminate 
effective  models  of  community  planning 
and  education  to  facilitate  the 
implementation  of  the  ADA.  The 
projects  to  be  funded  under  this  priority 
are  research  efforts  that  would 
investigate  and  demonstrate  how  the 
implementation  of  the  ADA  at  the 
community  level  may  be  supported  by 
systematic  planning  and  education. 

While  the  ADA  will  affect  virtually 
every  aspect  of  community  life,  current 
efforts  to  comply  with  the  ADA  are 
being  undertaken  primarily  by 
individual  covered  entities  such  as  local 
governments  or  private  businesses.  For 
this  reason.  NIDRR  proposes  to  support 
the  development  and  validation  of 
community  planning  and  education 
models  addressing  all  of  the  entities  in 
the  community  that  have  requirements 
under  the  ADA  using  a  community- 
wide  approach  to  problem  solving. 

The  ADA'S  broad  mandate  covers  a 
wide  array  of  individuals  and  entities. 
Asa  result,  a  community  planning  and 
education  initiative  on  the  ADA  should 
include  commimity  and  business 
planners,  persons  with  disabilities  and 
their  families,  State  and  local 
government  officials,  employers,  and 
owners  of  public  accommodations.  In 
order  to  develop  and  implement  such  an 
initiative,  participants  need  to 
understand  the  requirements  of  the 
ADA  and  be  familiar  with  existing 
technical  resources. 

NIDRR  recognizes  the  need  for  an 
array  of  community  planning  and 
education  models  that  take  into  account 
such  factors  as  the  size,  geographic 
location,  and  economic  base  of  the 
community.  NEDRR  expects  to  award  a 
number  of  grants  in  order  to  address  the 


needs  of  dinisrent  types  of  communities 
(e.g.,  urban,  rural,  suburban,  industrial, 
etc.).  Applicants  shall  designate  and 
describe  the  community  where  the  grant 
will  operate. 

This  priority  is  intended  to  produce 
models  that  will  assist  government 
entities  in  complying  with  the  ADA 
requirements  that  apply  to  public 
services,  as  well  as  to  assist  private 
entities  in  Gompl>ing  with  the 
requirements  under  the  ADA  that  apply 
to  public  accommodations,  commercial 
facilities,  and  employers. 

Community  Education 

One  of  the  incidental  benefits  of  the 
ADA  is  that  it  is  raising  the  awareness 
of  the  general  public  about  the  issues 
and  concerns  of  persons  with 
disabilities  and  their  families.  The 
successful  implementation  of  an  ADA 
community  planning  enterprise  may  be 
substantially  dependent  on  the  degree  to 
which  the  general  public  is  familiar 
with  the  requirements  of  the  ADA  and 
appreciates  the  positive  impact  its 
successful  implementation  will  have  on 
persons  with  disabilities  and  their 
families  as  well  as  on  the  community  at 
large. 

Proposed  Priority 

A  Research  and  Demonstration  Project 
on  community  planning  and  education 
to  further  the  implementation  of  the 
ADA  shall— 

•  Within  six  months  after  the  award 
date  for  the  grant,  develop  a  model  of 
community  planning  and  education  to 
facilitate  compliance  with  the  ADA  and 
inform  the  community  about  the 
requirements  of  the  ADA  and  its 
relationship  to  the  daily  lives  of  persons 
with  disabilities  and  their  families; 

•  Ensure  that  those  involved  in  the 
development  and  implementation  of  the 
model  include  community  and  business 
planners,  persons  with  disabilities  and 
their  families.  State  and  local 
government  officials,  employers,  owners 
and  managers  of  places  of  public 
accommodation,  and  other  interested 
community  leaders  who  understand  the 
requirements  of  the  ADA  and  are 
familiar  with  resources  that  are 
available  to  assist  them  to  undertake 
their  activities; 

•  Utilize  ADA  technical  assistance 
materials  developed  by  the  Federal 
government  or  approved  Federal 
government  grantee  materials; 

•  Coordinate  its  activities  with  the 
Regional  Disability  and  Business 
Technical  Assistance  Center  ser\'ing  the 
commimity; 

•  Evaluate  the  implementation  of  the 
model  of  community  planning  and 
education  to  determine  if  it  has 
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facilitated  the  implementation  of  the 
ADA  in  the  community;  and 

•  Disseminate  the  Bndings  of  the 
evaluation  to  similarly  situated 
communities  and  to  Federal  agencies 
with  enforcement  responsibilities  under 
the  ADA. 

Invitation  to  Comment 

Interested  persons  are  invited  to 
submit  comments  and  recommendations 
regarding  these  proposed  priorities. 


All  comments  submitted  in  response 
to  this  notice  will  be  available  for  public 
inspection,  during  and  after  the 
comment  period,  in  Room  3423,  Mary 
Svdtzer  Building,  330  C  Street  SW., 
Washington,  E)C,  between  the  hours  of 
8  a.m.  and  3:30  p.m.,  Monday  through 
Friday  of  each  week  except  Federal 
hohdays. 

Applicable  Program  Regulations:  34 
CFR  parts  350  and  S.Si 


Program  Authority:  29  U.S.C.  760-762. 
(Catalog  of  Federal  Domestic  Assistance 
Number  84.1 33A,  Research  and 
Demonstration  Projects) 

Dated:  August  26, 1993. 
Richard  W.  Riley, 
Secretary  of  Education. 
(PR  Doc.  93-21320  Filed  9-1-93;  8:45  am] 
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FEDERAL  COMMUNICATIONS 
COMMISSION 

47CFRP£rl76 

PMM  Docket  No.  92-266;  FCC  9(^-428] 

Cable  TV  Act  of  1992 

agency:  Federal  Communiaitions 

Commission. 

ACTION:  Final  nile;  petitions  for 

reconsideration. 

SUMMARY:  The  Commission  has  adopted 
a  First  Order  on  Reconsideration, 
Second  Report  and  Order  and  Third 
^^ot ice  of  Proposed  Rule  Making  ' 
clarifying  several  of  the  Commission's 
anble  rate  regulations.  The  Third  Notice 
of  Proposed  Rule  Making  segment  of 
this  decision  may  be  found  elsewhere  in 
this  Federal  Register.  The  First  Order 
on  Reconsideration,  Second  Report  and 
Order  portion  of  this  action  clarifies  the 
Commission's  cable  rate  regulation  rules 
for  cable  r*  ■orators,  subscribers,  local 
francJiising  authorities  and  the 
Commission.  This  action  is  taken  to 
respond  to  petitions  for  reconsideration 
of  the  Report  and  Order  and  Third 
Notice  of  Proposed  Rule  Making  in  this 
proceeding.  Our  actions  are  further 
intended  to  ensure  that  subscribers  pay 
reasonable  rates  for  regulated  cable 
services  with  minimum  regulatory  and 
administrative  burden  on  cable  entities. 
EFFECTIVE  DATE:  September  2,  1993. 
FOR  FURTHER  INFORMATION  CONTACT: 
Bnice  Romano.  (202)  632-5414.  Beverly 
McKittrick.  (202)  632-5414;  Jennifier  A. 
Manner.  (202)  653-5940. 

SUPPLEMENTARY  INFORMATION: 

Synopsis  of  First  Order  on 
Heconsideration  and  Second  Report  and 
Order 

I.  Inlroduction 

1 .  In  the  Kate  Order  and  Further 
Notice  of  Proposed  Rule  Making  in  MM 
Docket  No.  92-266  ("Rate  Order  "  and 
"Further  Notice".  58  FR  29736  and 
29769,  May  21, 1993)  this  Commission 
adopted  rules  and  established  policies 
to  implement  cable  rale  regulation 
pursuant  to  the  dictates  of  the  Cable 
Consumer  Protection  and  Competition 
Act  of  1992  ("1992  Cable  Act."  "Cable 
Act  of  1992"  or  "Act").  The  primary 
results  of  the  Rate  Order  were:  (1) 
Development  of  a  process  for  identifying 
those  situations  where  effective 
competition  exists  (and  rate  regulation 
is  thus  precluded);  (2)  establishment  of 
the  boundaries  between  local,  state,  and 
federal  responsibilities;  and  (3) 
development  of  procedural  and 
substantive  rules  to  govern  the 


regulation  of  basic  service  tier  rates. 
cabl«  programming  service  tier  rates, 
equipmient  rstes.  and  rates  for  leased 
access  channels.  The  Further  Notice 
addressed  whether  the  Commission 
should  refine  its  initial  rate-setting 
analysis  by  excluding  from  its  sample  of 
systems  facing  effective  competition  the 
rates  of  one  statutorily  identified  group 
of  systems,  i.e.,  cable  <;ystenas  with  less 
than  30  percent  penetration. 

2.  The  issues  raised  in  petitions  for 
reconsideration  of  the  Rale  Order  are  as 
numerous  and  as  varied  as  the 
regulations  and  policies  adopted 
therein.  With  the  first  stages  of  cable 
rate  regulation  imminent,  the 
Commission  undertakes  today  to 
dispose  of  as  many  of  the  most  pressing 
issues  as  possible,  with  the  remaining 
issues  to  be  resolved  ir  the  neir  future. 
Accordingly,  this  First  Order  on 
Reconsideration,  Second  Rate  Ord«r  and 
Third  Notice  of  Propotied  Rule  Making. 
("Rate  Reconsideration")  is  the  first  of 
two  Orders  that  will  dispose  of  i.ssues 
raised  in  petitions  for  reconsideration  of 
the  Rate  Order.  It  also  resolves  the 
further  rulemaking  issue  raised  in  the 
Further  Notice. 

3.  We  find  good  cause  under  the 
Administrative  Pro<:edure  Act  to  make 
this  Order  effective  upon  publication  in 
the  Federal  Register.  As  explained 
below,  the  clarifications  to  our  rules 
adopted  in  this  Order  refine  our 
benchmark  system  of  rate  regulation.  It 
is  important  these  changes  go  into  effect 
as  soon  as  practical,  in  order  to  facilitate 
compliance  of  cable  operators  with  the 
1992  Cable  Act  and  the  Commission's 
implementing  regulations,  which  go 
trttoeniect  September  1, 1993. 
Accordingly,  we  will  make  this  Order 
and  the  implementing  rule  changes 
effective  upon  publication  in  the 
Federal  Register.  We  also  revise  our 
rules  to  make  them  reflect  the 
September  1, 1993,  effective  dale 
adopted  in  an  Order  on  )uly  27, 1993. 

II.  Summary  - 

4.  Specifically,  this  Rate 
Reconsideration  effects  the  following 
actions: 

(1)  With  regard  to  the  benchmark 
methodology  adopted  in  the  Rate  Order 
for  setting  rates,  it: 

Affirms  the  Commission's 
determination  to  set  initial  rates  Cor  all 
regulated  tiers  of  service  at  a  level  that 
approximates  as  closely  as  possible  that 
which  would  occur  in  a  competitive 
marketplace; 

Affirms  the  Commission's  decision  to 
use  the  universe  of  cable  systems  facing 
effective  competition,  strictly  as  deSned 
in  the  statute,  as  a  guide  for  establishing 
the  competitive  rate  level;  and 


Affirms  the  use  of  a  benchmark 
formula  based  on  the  rates  of 
competitive  systems,  in  conjunction 
with  a  rate  rollback  based  on  the 
"competitive  differential"  between  rates 
charged  by  competing  systems  and 
noncompeting  systems,  for  determining 
each  cable  system's  legally  permissible 
initial  rate; 

(2)  With  regard  to  price  cap^  and  the 
mechani.sms  for  determining 
permissible  rate  increases,  this  Order: 

Affirms  that  rates  for  regulated  service 
set  by  the  benchmark  will  be  governed 
by  a  price  cap  mechanism  once  initial 
regulated  rates  are  determined; 

Affirms  the  accordance  of  external 
cost  treatment  to  retransmission  consent 
fees  incurred  after  October  6,  1994, 
other  programming  cost  increases, 
franchise  fees,  taxes  and  the  costs  of 
franchise  requirements  including  PEG 
riiannels; 

Affirms,  in  general  and  at  this  time, 
that  costs  as.sociated  with  upgrades  and 
other  capital  improvements  be 
evaluated  using  cost-of-service 
principles  and  not  be  passed  through  as 
external  costs; 

Determines  that  only  costs  of  meeting 
franchise  requirements  specifically 
enumerated  in  the  franchise  agreement 
will  be  eligible  for  external  cost 
treatment; 

Establishes  a  test  for  external 
treatment  of  taxes; 

Lifts  the  limitation  on  programming 
cost  increases  for  affiliated  program 
services  in  favor  of  rules  designed  to 
prevent  abuse  of  the  pass-through 
allowance  while  not  restricting  recovery 
for  programming  cost  increases  that 
occur  generally  in  the  marketplace;  and 

Affirms  the  starting  date  for  external 
costs  treatment. 

(3)  With  regard  to  rate-setting 
procedures,  this  Order: 

Rejects  arguments  that  refunds  for 
overcharges  on  the  basic  service  tier  are 
not  permissible  under  the  Act; 

Rejects  the  contention  that  franchi.se 
authorities  can  specify  the  content  of 
the  basic  tier  (beyond  inclusion  of  PEG 
channels)  under  the  statute; 

Allows  cable  operators  to  file  rate 
increases  quarterly  while  requiring  that 
filings  reflecting  increases  in  external 
costs  also  reflect  any  decreases  in  such 
costs;  and 

Requires  cable  operators  to  file 
revised  rates  reflecting  decreases  in 
external  costs  no  later  than  one  year 
from  the  date  on  which  the  decrease 


o<;cnrs. 

(4)  This  Order  addresses  several 
questions  regarding  the  regulation  of 
rates  for  equipment  and  for 
installations.  Specifically,  it: 


Affirms  the  decisions  regarding  the 
type  of  equipment  regulated  with  basic 
service  tier; 

Affirms  the  application  of  the  "actual 
cost"  standard  to  cable  programming 
service  equipment  and  installations; 

Holds  that  a  cable  operator's  sale  of 
equipment  is  unregulated  when  the 
cable  operator  provides  subscribers  the 
opportunity  to  lease  the  same 
equipment  at  regulated  rates; 

Affirms  the  application  of  the  actual 
cost  standard  to  additional  connections; 

Rejects  several  proposals  to  amend 
the  guidelines  for  determining  the 
"actual  cost"  of  equipment  on  FCC 
Form  393.  part  III;  and 

Provides  some  clarifications  regarding 
the  use  of  Form  393. 

(5)  With  regard  to  the  guidelines  and 
the  procedures  for  determining  whether 
or  not  a  cable  system  is  subject  to  . 
effective  competition,  this  Order: 

Provides  that  where  a  cable  system 
has  elected  not  to  serve  parts  of  a 
franchise  area,  those  parts  will  not  be 
considered  when  defining  the  franchise 
area  for  purposes  of  the  first  statutory 
effective  competition  test;  and 

Reiterates  that  data  regarding  levels  of 
subscription,  used  to  establish  the 
presence  or  absence  of  effective 
competition,  can  be  provided  by 
competitors  in  the  aggregate. 

5.  Petitions  concerning  rules 
applicable  to  cable  service  generally  are 
not  addressed  herein.  These  include 
questions  concerning  the  requirement 
that  cable  systems  have  a  geographically 
uniform  rate  structure,  especially  as 
regards  bulk  discounts  and  systems 
subject  to  effective  competition; 
questions  whether  certain  practices 
constitute  evasions  of  the  rules;  the 
grandfathering  of  certain  rate 
agreements;  and  subscriber  bill 
itemizations.  Questions  regarding  all 
aspects  of  the  rules  to  govern  leased 
access  channels  will  also  await 
resolution  in  the  next  reconsideration 
Or^er. 

6.  This  Order  also  resolves  the  Further 
Notice  by  concluding  that  systems  with 
less  than  30  percent  penetration  should 
continue  to  be  included  in  the  universe 
of  competitive  systems  used  to  develop 
benchmark  rates.  This  result  is  dictated 
both  by  the  clear  statutory  language, 
which  defines  such  systems  as  being 
subject  to  effective  competition,  and  by 
the  absence  of  any  compelling  policy 
reason  to  exclude  these  systems  from 
our  analysis.  In  the  Third  Notice  of 
Proposed  Rulemaking,  we  seek 
comment  on  several  critical  issues, 
including: 

(1)  How  to  apply  the  benchmark 
methodology  when  a  cable  system  adds 


or  deletes  channels  on  a  goirg-forward 
basis; 

(2)  Whether  cable  systems  that 
completed  rebuilds  immediately  before 
regulation,  and  whose  rates  r  re  below 
the  benchmark  level,  should  be 
permitted  to  raise  their  rates  to  the 
benchmark; 

(3)  Whethier  cable  operators  should  be 
required  to  use  a  consistent  rate-setting 
approach  (either  benchmark  or  cost-of- 
service)  for  all  regulated  tiers  of  service; 
and 

(4)  How  systems  upgrades  required  by 
local  franchise  agreements  should  be 
handled  under  the  benchmark/price  cap 
approach.  , 

III.  Order  on  Reconsideration 

A.  Benchmark  Issues 
1.  Background 

7.  The  Notice  in  this  proceeding 
sought  comment  on  several  possible 
bases  for  setting  rates  for  regulated  cable 
systems,  including:  rates  charged  by 
sy.stems  facing  effective  competition; 
systems'  past  regulated  rates;  the  current 
average  rates  of  cable  systems;  and  the 
average  or  typical  costs  of  providing 
cable  service.  To  aid  in  designing  an 
appropriate  rate-setting  structure,  the 
Commission  obtained  information 
concerning  current  rates,  past  rates,  and 
system  characteristics  fron^a  random 
sample  of  approximately  300  cable 
systems  and  from  141  systems  that 
appeared  to  be  subject  to  effective 
competition,  as  defined  by  the  statute. 
This  competitive  sample  included 
systems  facing  widespread  direct 
competition  from  rival  multichannel 
video  service  providers  (both 
commercial  and  municipal)  and  systems 
with  penetration  rates  below  30  percent. 

8.  The  industry  survey  confirmed 
Congress'  conclusion,  reflected  in  the 
1992  Cable  Act,  that  the  average  rates  of 
systems  not  subject  to  effective 
competition  exceed  those  of  systems 
subject  to  effective  competition. 
Analysis  of  the  survey  data  revealed  that 
this  "competitive  differential"  was 
approximately  10  percent  en  an 
industry  average.  Based  on  the  statute 
and  the  survey  results,  the  Rate  Order 
concluded  that  the  reasonableness  of 
rates  for  the  basic  service  tier,  and  the 
unreasonableness  of  rates  for  cable 
programming  services,  should  both  be 
determined  by  reference  to  rates  of 
systems  facing  effective  competition. 

9.  Accordingly,  the  Comnission 
adopted  a  "benchmark"  approach  to 
project  for  any  regulated  system  the 
rates  that  would  be  charged  by  a 
similarly  situated  system  operating  in  a 
competitive  marketplace,  ""his  approach 
will  be  used  to  set  operato-s'  initial 


rates.  A  system's  actual  rates  that  are  at 
or  below  the  competitive  level,  as 
determined  by  the  benchmark  formula, 
on  the  date  of  initial  regulation  will  be 
deemed  reasonable;  actual  rates  above 
the  benchmark-derived  level  will  be 
presumed  unreasonable,  and  must  be 
reduced  unless  justified  in  a  cost-of- 
service  showing.  Such  rates  above  the 
benchmark  must  be  reduced  up  to  10 
percent  from  September  30.  1992  levels, 
(or  until  they  reach  the  benchmark,  if 
that  is  less  than  a  10  percent  reduction), 
in  order  to  recapture  for  subscribers  the 
competitive  rate  differential  found  to 
exist  on  an  industry-wide  basis.  This 
same  benchmark  formula  and  rollback 
liability  applies  to  all  regulated  tiers  of 
service,  although  the  rules  with  respect 
to  cable  programming  service  are 
triggered  by  the  filing  of  a  complaint. 

10.  Petitions  for  reconsideration, 
oppositions  and  replies  have  been  filod 
by  numerous  parlies  challenging  (and 
supporting)  various  aspects  of  the 
benchmark  regulations,  and  comments 
and  reply  comments  have  been  filed 
regarding  the  use  of  low  penetration 
systems  in  the  competitive  sample.  In 
addition,  some  of  the  parties  seeking 
reconsideration  of  the  Rate  Order  also 
addressed  the  issues  raised  in  the 
Further  Notice.  Issues  such  as  the  use  of 
a  benchmark  and  rollback  methodology 
for  setting  rates,  having  a  competitive 
rate  as  our  goal  in  rate-setting,  the 
propriety  of  using  only  "competitive 
systems"  as  defined  in  the  statute  to 
determine  competitive  rates,  and 
compliance  with  the  Administrative 
Procedure  Act  are  disposed  of  in  the 
Rate  Reconsideration. 

2.  Discussion 

a.  Effective  Competition  as  Primary 
Factor.  11.  Various  petitioners  challenge 
the  Commission's  primary  reliance  on 
competitive  rates  in  setting  the 
benchmark  rates.  These  petitioners 
contend  that  the  Commission  did  not 
take  into  account  the  other  factors  listed 
in  sections  623  (b)  and  (c)  of  the 
Communications  Act  for  consideration 
in  setting  rates,  including,  for  instance, 
the  factors  of  reasonable  profits  for  cable 
operators  or  rates  charged  by  similarly- 
situated  systems.  Moreover,  they  argue, 
such  cost  variables  as  system  size, 
geographic  location,  and  franchise  and 
programming  costs  were  not  considered. 
Other  petitioners  contend  that  other 
sources  of  revenue  such  as  advertising 
and  shopping  channels  were  not  taken 
into  account. 

12.  After  reviewing  petitioners' 
arguments,  we  conclude  that  the  Rate 
Order  properly  placed  primary  weight 
on  rates  of  systems  subject  to  effective 
competition  in  fashioning  the 
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benchmark  approach.  Congiess' 
findings,  the  overall  structure  of  the  Act. 
the  statutory  goal  for  the  basic  and  cable 
pro({ramming  ser\'ice  tiers,  and  the 
statutory  factors  for  rate  determinations 
all  point  to  a  strong  congressional  intent 
that  cable  subscribers  should  pay  rates 
consistent  with  a  level  of  rates  that 
would  prevail  if  their  systems  were 
subject  to  effective  competition. 

Additionally,  and  significantly,  while 
we  ultimately  based  the  rate-setting 
methodology  on  the  rales  and  other 
characteristics  of  competing  systems,  we 
took  all  of  the  statutory  factors  into 
account  when  developing  this  rate 
regulation  scheme.  In  this  regard,  it  is 
necessary  to  consider  the  various  rate 
regulatior  -mechanisms  employed — 
t>eiichmarikS,  cost-of-service  showings 
and  price  caps — not  in  isolation,  but  as 
part  of  a  regulatory  system  that 
incorporates  the  various  statutory 
factors. 

13.  For  example,  petitioners  overlook 
the  fact  that  competing  businesses  must 
charge  rates  that  are  designed  to  cover 
all  relevant  costs  and  to  provide  for  a 
profit  in  order  to  remain  in  business. 
Thus,  when  the  Commission  bases 
benchmark  calculatioas  on  the  rates 
charged  by  firms  subject  to  effective 
competition,  it  effectively  accounts  for 
the  costs  of  providing  service  for  those 
systems,  and  also  the  need  for  any 
viable  company  to  earn  a  "normal"  or 
"competitive"  rate  of  return.  Also,  the 
rate-setting  formulation  considered 
those  variable  system  characteristics 
which  statistical  analysis  showed  to  be 
the  most  significant,  by  including  them 
in  the  bene     nark  formula.  The  other 
statutory  factors  are  provided  for  in  the 
price  cap  allowances.  To  the  extent  that 
petitioners  are  arguing  that  the 
Commission  must  take  into  account 
each  individual  system's  costs  and 
profit  in  setting  its  rates,  that  can  be 
accomplished  through  a  cost  of  service 
showing,  for  which  the  Commission  has 
provided. 

In  sum,  however,  the  Comnussion's 
benchmark  rates  are  designed  to  adhere 
not  only  to  the  statutory  factors  but  also 
to  the  Act's  mandate  thai  the 
administrative  burden  on  all  parties  be 
reduced  to  the  extent  possible.  Primary 
reliance  on  a  benchmark  birmula  based 
on  competitive  rates,  as  an  initial  means 
of  determining  regulated  cable  rates, 
with  supplemental  reUance  on  cost  of 
service  showings,  is  thus  a  reasonable 
approach  and  is  consistent  with 
provisions  .'.  the  Cable  Act  of  1992. 

b.  Application  o/  the  Benchmark 
Rates.  14.  Several  petitioners  seek 
reconsideration  of  certain  specific 
aspects  of  the  benchmark  approach.  For 
instance,  s<xne  petitioners  seek  to  allow 


systems  with  rates  below  the  applicable 
benchmark  rates  to  raise  their  rates  up 
to  the  benchmark  level.  They  contend 
that  otherwise,  the  "good  actors"  that 
kept  rates  low  before  regulation  will  be 
"punished"  because  they  may  have  to 
remain  below  the  bendunark 
indefinitely.  As  stated  in  the  Rate  Order, 
however,  the  decision  to  cap  the  rates  of 
operators  already  below  the  benchmark 
was  based  on  the  assessment  that  such 
below-benchmark  rates  were  reasonable 
to  each  such  cable  system,  since  it 
voluntarily  selected  that  rate  level 
before  regulation  began.  Accordingly, 
unless  the  operator  was  acting 
irrationally,  its  chosen  rate  level 
presumably  enables  it  to  recover  its 
costs  (which  most  likely  axe  lower  than 
average).  Petitioners  do  not  challenge 
this  assessment  or  provide  evidence  that 
its  assumptions  are  unfounded.  In  any 
event,  as  with  all  cable  systems  subject 
to  regulation,  if  any  operator's  below- 
benchmark  permitted  rales  are  no  longer 
sufficient  to  cover  costs,  it  may  initiate 
a  cost  of  service  showing. 

15.  Other  petitioners  argue  that 
noncompeting  systems  with  rates  above 
the  benchmark  are  being  treated 
differently  than  competitive  systems 
that  have  rates  above  the  benchmark. 
Noting  that  the  noncompeting  systems 
will  have  to  rediK^e  their  rates  *vhile  the 
systems  subfect  to  effective  competition 
will  not,  they  claim  that  such  different 
treatment  of  two  similarly  situated 
classes  of  systems  is  impermissible. 
However,  these  two  classes  of  systems 
are  not  similarly  situated.  A  competitive 
syst^n  can  be  presumed  to  be  charging 
a  competitive,  "reasonable"  rate  by 
virtue  of  the  presence  of  competitien, 
whereas  a  system  free  of  competition, 
enjoying  market  power,  cannot  be 
presumed  to  be  charging  a  competitive 
rate,  as  illustrated  by  our  data  sample 
and  analysis.  The  reasonable 
competitive  rate  for  such  a  system  can 
only  be  surmised  by  reference  to  the 
benchmark  and  rollback  provisions 
derived  from  the  sampling  and  analysis 
of  the  rates  of  competitive  and  non- 
competitive cable  svstpms.  The  statute 
clearly  states  thai  systMK  that  are 
subject  to  effective  comp^ition,  as 
defined  in  the  statute,  may  not  hax-e 
their  rates  regulated  by  the  Commission 
or  the  local  franchise  authority.  Thus, 
the  1992  Cable  Act  expressly  pro\'ides 
for  the  different  treatment  of  these 
different  classes  of  systems.  To  the 
extent  commenters  are  raising  questions 
concerning  the  fact  that  the  benchmark 
is  based  on  average  rates  of  systems 
subject  to  effective  competition,  these 
questions  will  be  addressed  in  the 
Second  Order  on  Reconsideration. 


c  CotnpUance  with  the 
Administrative  Procedure  Act.  16.  Some 
petitioners  contend  that  the 
Commission  has  violated  Ihe 
Administrative  Procedure  Act  in 
connection  with  its  adoption  of 
benchmark  rules  by  failing  to  give 
adequate  nolice  of  "either  the  terms  or 
substance  of  the  proposed  rule  or  a 
description  of  the  subjects  and  issues 
involved."  They  claim  that  the 
benchmark  rates  established  in  the  Rate 
Order  are  not  a  logical  outgrowth  of  the 
rulemaking  process.  They  further  claim 
that  parties  did  not  have  notice  or 
opportunity  to  comment  on  the  basic 
aspects  of  the  methodology  that  would 
be  used  to  determine  the  benchmark. 
For  instance,  they  claim  that  none  of  the 
following  items  were  disclosed  in  this 
proceeding  until  the  Rate  Order 

(1)  The  statistical  tool  or  model  that 
would  be  used  in  the  regression 
analysis; 

(2)  which  factors  would  be  significant 
in  determining  rates; 

(3)  The  assumptions  that  would  be 
made  in  connection  with  creating  the 
benchmark; 

(4)  The  adjustments  that  would  be 
made  to  data;  and 

(5)  The  treatment  of  uncertainty  in  the 
statistical  results. 

17.  The  courts  have  long  held  that  in 
applying  5  U.S.C.  553(b)t3),  the  notice 
requirement  is  satisfied  so  long  as  the 
content  of  the  agency's  final  rule  is  a 
"logical  outgrowth"  of  its  rulemaking 
proposal.  Moreover,  the  focus  of  the 
"logical  outgrowth"  test  has  been 
"whether  •  •  •  (the  party),  ex  ante, 
should  have  anticipated  that  such  a 
requirement  might  be  imposed." 
Furthermore,  the  "[nlotice  need  not 
contain  every  precise  prop>osal  which 
the  agency  ultimately  may  ddopt  as  a 
rule.  Rather  notice  is  sufllcient  if  the 
description  of  the  'subjects  and  issues 
involved'  affords  interested  parties  a 
reasonable  opportunity  to  partidpate  in 
the  rulemaking."  If  an  agency  were  , 
forced  to  adopt  only  rules  as  they  w^re 
originally  proposed,  it  would  result  in 
an  interminable  step-by-step  process  of 
a  new  notice  and  comment  each  time 
the  rules  slightly  deviated  firom  the 
original  proposal. 

18.  The  Notice  went  into  considerable 
detail  describing  the  proposals  for 
creating  a  benchmark  for  cable  rates  and 
sohcitirg  comments  from  parties. 
Indeed,  the  propo.sal  ultimately  adopted 
by  the  Commission,  /.c  benchmark, 
rates  based  on  rates  charged  by  systems 
facing  effective  competition,  was 
extensively  discussed  in  the  Notice. 
Notification  was  given  that,  to  the  extent 
sufficient  data  was  available,  regression 
analysis  or  some  other  statistical 
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technique  could  be  used  to  determine 
how  rates  varied  due  to  different 
characteristics.  Petitioners  thus  had  an 
opportunity  to  comment  on  the  very 
form  of  benchmark  ultimately  selected 
by  the  Commission.  While  it  is  true  that 
the  precise  benchmark,  formula  was  not 
included  in  the  Notice  such 
specification  was  impossible  until  the 
Commission  conducted  its  statistical 
axul  regression  analysis.  However,  the 
sample  database  was  released  to  the 
public  and  an  opportunity  for  public 
comment  on  the  data  was  provided.  The 
choice  of  the  specific  statistical  method 
in  calculating  the  benchmark  rates  is  an 
appropriate  matter  for  agency 
discretion. 

19.  Petitioners  further  argue  that  the 
Commission  failed  to  give  "a  concise 
general  statement  of  (the  rule's)  basis 
and  purpose."  because  the  Commission 
did  not  explicitly  address  certain 
comments.  This  argument,  however. 
must  also  be  rejected.  "This  section  has 
never  been  interpreted  to  require  the 
agency  to  respond  to  every  comment,  or 
to  analyze  every  issue  or  alternative 
raised  by  the  comments,  no  matter  bow 
insubstantial."  The  Rate  Order  took  into 
account  all  significant  comments 
concerning  the  establishment  of 
boichmark  rates. 

20.  Finally,  some  petitioners  contend 
that  the  Commission  did  not  respond  to 
concerns  raised  by  commenters  that  the 
data  from  overbuild  systems  was 
skewed  because  of  price  wars  and  that 
there  were  flaws  in  the  data  identified 
by  NCTA.  However.  NCTA  did  not 
indicate  in  its  original  comments,  and 
does  not  indicate  in  its  petition  for 
reconsideration,  what  eHect,  if  any,  the 
alleged  errors  in  the  sample  data  base 
would  have  in  computing  the 
benchmark  rates.  Accordingly,  the 
Commission  did  not  ignore  any  relevant 
factors  in  its  decision. 

B.  Definitions  and  Findings  of  Effective 
Competition 

21.  Under  the  1992  Cable  Act,  the 
rates  of  a  cable  system  may  be  regulated 
only  if  the  system  is  not  subject  to 
"effective  competition."  The  Act 
provides  that  effective  competition  is 
presumed  to  exist  if  any  one  of  three 
tests  is  fulfilled-  The  Rate  Order  set  out 
the  rules  interpreting  and  implementing 
these  statutory  tests,  and  explained  how 
various  new  video  progranuning 
distribution  services  would  be 
considered  under  the  relevant  tests. 
Several  parties  have  requested 
reconsideration  of  discrete  aspects  of 
these  rules. 


1.  Low  Penetrat'on  Systems 

22.  Under  the  first  statutory  test, 
effective  competition  exists  if  "fewer 
than  30  percent  of  the  households  in  the 
franchise  area  s  ibscriOe  to  the  cable 
service  of  a  cable  system."  The 
Commission  ad  >pted  a  rule  repeating 
almost  veibatiir  the  language  of  the 
statute  and  statfKJ  that,  for  purposes  of 
applying  this  n  le,  the  subscribership  of 
each  cable  system  in  a  ftaiK±ise  area 
will  be  measured  separately  and  not 
aggregated  with  other  systems. 

23.  Several  groups  of  frarchising 
authorities  urge  the  Commission  to 
define  the  term  "franchise  erea"  for 
purposes  of  the  first  effective 
competition  test  as  "the  area  within  a 
franchising  authority's  juri.<^iction  that 
an  operator  is  required  to  service  or  that 
it  in  fact  serves"  or  as  the  ae  facto 
(homes  passed)  rather  than  dejvre 
(authorized)  franchise  area  In  response, 
several  cable  operators  con'end  that  this 
approach  conflicts  with  the  express 
language  or  plain  meaning  of  the  statute 
and  thus  may  not  be  adopted  by  the 
Commission. 

24.  Notwithstanding  the  concerns 
expressed  by  franchising  authorities 
regarding  the  coverage  of  this  statutory 
provision  we  are  not  in  a  position  to 
alter  the  plain  language  of  the  statute 
through  our  regulations.  The  term 
"franchise  area"  is  used  for  a  variety  of 
purposes  within  the  statute  and  our 
rules  and  has  a  commonly  understood 
meaning  in  the  industry  and  in 
regulatory  parlance.  A  franchise  area  is 
the  area  a  system  operator  s  granted 
authority  to  serve  in  its  fra-ichise.  Thus, 
the  substitution  of  a  "homes  passed"  for 
"homes  in  the  franchise  area"  test  does 
not  appear  to  be  consistent  with  the 
plain  language  of  the  statute.  Moreover, 
because  franchise  authorities 
themselves  have  both  the  authority  to 
define  the  area  to  be  served  an  anti- 
"redline"  authority,  they  are  not 
without  the  ability  to  themselves 
address  some  of  the  concerns  raised  in 
the  reconsideration  petitions. 

25.  We  do  believe,  however,  that  there 
may  be  some  limited  situations  (such  as, 
for  example,  where  a  system  operator 
has  county-wide  operating  rights  but 
has  determined  to  serve  cmly  a  specific 
named  community  within  that  area) 
where  use  of  a  more  restricted 
"fi^nchise  area"  definition  may  be  both 
appropriate  and  consistent  with  the 
statutory  language.  An  affirmative 
decision  by  a  system  operator  to  restrict 
service  logically  redefines  its  franchise 
area  in  terms  of  the  objectives  of  this 
provision.  Accordingly,  wb  will  permit 
franchise  authorities  to  demonstrate  the 
boundaries  of  such  a  redefined  franchise 


area.  Such  a  showing,  however,  will  be 
limited  to  situations  in  which  a  system 
operator  has  itself,  through  its  own 
conduct,  self-defined  the  areas  to  be 
ser\'ed  to  such  an  extent  that  this 
redefined  area  accurately  portrays  the 
operator's  "franchise  area.  "  The  fact  that 
a  franchise  area  has  not  yet  been  filled 
out  by  construction  of  a  system  would 
not  by  itself  be  taken  as  redefining  the 
service  area. 

2.  Procedures  Regarding  Effecti\"e 
Competition  Demonstrations 

26.  A  cable  operator  is  presumed  not 
to  be  subject  to  effective  competition 
and  carries  the  burden  of  rubutting  this 
presumption  with  evidence  of  the 
presence  of  efi^ective  competition  as 
defined  in  the  Act.  To  obtain  access  to 
information  necessar>'  to  rebut  this 
presumption,  cable  operators  may 
request  from  a  competitor  information 
regarding  the  competitor's  reach  and 
penetration,  if  such  information  is  not 
otherwise  available.  The  rule  requires 
that  competitors  must  respond  to  such 
requests  within  15  days,  and  that 
responses  may  be  limited  to  numerical 
totals. 

27.  One  petitioner  alleges  that  some 
cable  operators  are  requesting  that 
competitors  reveal,  pursuant  to  the 
above  rule,  specific  subscribm- 
information,  including  lists  of 
subscribers  and  their  addresses.  As 
stated  in  the  Rate  Order,  however, 
"responses  may  be  limited  to  the 
numerical  totals  needed  to  calculate  the 
distributor's  reach  and  penetration  in 
the  franchise  area."  A  competitor  need 
only  supply  these  aggregate  totals.  Lists 
of  subscribers  and  their  addresses 
clearly  do  not  fall  into  this  category  and 
should  not  ordinarily  be  disclosed.  If 
cable  operators  are  alleged  to  have 
abused  their  right  to  request  effective 
competition  data  from  a  comp)etitor,  the 
Commission  will,  as  indicated  in  the 
Rate  Order,  deal  with  such  situations  on 
a  case-by -case  basis. 

28.  A  joint  petition  filed  on  behalf  of 
several  cable  MSOs  expresses  concern  ' 
that  some  cable  operators  may  not  be 
able  to  demonstrate  the  presence  of 
effective  competition  in  sufficient  time 
to  stay  a  ftandiising  authority's 
certification  to  regulate  basic  cable  rates, 
because  competitors  may  not  respond  to 
requests  for  information  on  their 
penetration  and  reach  within  15  days. 
The  petitioners  are  concerned  that  these 
competitors  have  no  incentix'e  to 
cooperate  with  cable  operators  and  that 
there  is  no  enforcement  mechanism  for 
this  rule. 

29.  We  believe  that  cable's 
competitors  generally  should  be  able  to 
comply  with  request.<:  for  aggregate  data 
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on  reach  and  penetration  within  the 
required  15  days.  Since  such 
information  is  likely  critical  to  a 
competitor's  billing  and  marketing 
efforts,  it  should  be  readily  available. 
The  joint  petitioners  mere  speculate  that 
competitors  will  intentionally  withhold 
or  delay  providing  information;  there  is 
currently  no  evidence  of  such  conduct. 
Moreover,  many  of  the  most  significant 
competitors  to  incumbent  systems,  such 
as  other  cable  systems  and  MMDS 
systems,  are  either  licensed  or  regulated 
in  part  by  the  Commission,  and 
enforcement  proceedings  thus  can  be 
instituted  against  them  should  they 
deliberately  fail  to  respond  as  required. 
And.  as  indicated  in  the  Rate  Order,  if 
unresponsiveness  does  threaten  to 
become  a  prevalent  problem,  the 
Commission  could  require  periodic 
reporting  from  all  competitors. 

30.  Finally,  relief  can  be  provided  to 
cable  systems  in  individual  cases  of 
unresponsiveness  as  necessary  and 
appropriate.  Such  reUef  could  consist  of 
an  extension  of  time  to  file  a  p>etition  for 
reconsideration  challenging  a 
franchising  authority's  certification. 
Alternatively,  an  operator  can  file  a 
request  for  revocation  of  a  franchising 
authority's  certification  pursuant  to 
section  623(a)(5)  of  the  Communications 
Act.  even  after  the  time  for  filing 
reconsideration  of  a  franchising 
authority's  certification  has  passed. 

C.  Tier  Neutral  Rate-Setting 
Methodology 

31.  In  the  Rate  Order,  the  Commission 
adopted  a  tier-neutral  framework  for 
rate-setting  that  is  the  same  benchmark 
formula  and  rollback  requirements  are 
to  be  applied  to  basic  tier  services  and 
to  cable  programming  tier  services.  It 
concluded  that  the  Act's  directions,  on 
the  one  hand,  to  "ensure  that  rates  for 
the  basic  service  tier  are  reasonable," 
and,  on  the  other  hand,  to  "establish 

*  •  •  criteria  for  identifying,  in 
individual  cases,  rates  for  cable 
programming  services  that  are 
unreasonable."  merely  reflect  the 
different  procedural  schemes  Congress 
adopted  for  these  different  tiers — that  is, 
basic  tier  rates  are  to  be  pre-approved  by 
local  franchise  authorities  and  cable 
programming  tier  rates  are  to  be 
addressed  by  this  Commission  and  only 
when  challenged  by  a  complainant. 
Some  parties  had  argued  that  different 
regulatory  schemes  were  required  for 
basic  cable  and  cable  programming 
services  because  the  factors  Usted  in  the 
Act  to  be  considered  in  determining  the 
appropriate  rate  level  for  each  tier 
differed  somewhat.  The  Commission 
held,  however,  that  the  differently 
stated  factors  did  not  mandate  different 


rate-setting  approaches,  but  rather  could 
accommodate  the  same  rate  standard  for 
both  tiers  if  that  standard  adequately 
balanced,  and  took  into  account,  the 
respective  factors  for  each  tier. 
Moreover,  the  benefits  of  tier  neutrality 
were  found  to  outweigh  other 
considerations  that  would  favor 
adoption  of  different  rate  standards  for 
the  basic  and  cable  programming  service 
tiers.  Specifically,  the  tier-neutral 
approach  removes  any  incentive  for 
moving  programming  from  the  basic  to 
cable  programming  service  tiers,  or  vice 
versa,  and  reduces  the  administrative 
burdens  on  cable  operators  and 
regulators  by  greatly  simplifying  the 
rate-setting  process. 

32.  A  number  of  petitioners,  primarily 
cable  operators,  reiterate  their 
arguments  that  rates  for  basic  and  for 
cable  programming  service  tiers  should 
be  regulated  by  different  standards, 
given  the  different  factors  for 
consideration  stated  in  the  Act.  But 
these  petitioners  offer  no  new  insight  on 
this  analysis.  Their  arguments  were 
fully  considered  and  rejected  in  the  Rate 
Order  and  are  not  extensively 
reanalyzed  here.  Accordingly,  we  deny 
their  requests  for  reconsideration  of  our 
decisions  on  this  issue.  A  few 
petitioners,  however,  have  raised  new 
arguments  that  we  will  now  address. 

33.  Time  Warner  and  Newhouse 
contend  that,  because  the  tier  neutral 
scheme  averages  all  tier  costs  into  an 
initial  average  per-channel  rate,  it 
violates  the  statutory  directive  that  the 
Commission  take  into  account  only 
those  joint  and  common  costs  that  are 
properly  allocable  to  the  basic  service 
tier  when  developing  rate  standards  for 
that  tier.  This  argument  is  unavailing. 
This  statutory  provision  provides  that 
only  a  reasonable  allocation  of  joint  and 
common  costs  should  be  allocated  to  the 
basic  service  tier,  but  leaves  to  the 
Commission's  discretion  the 
determination  of  what  is  a  reasonable 
allocation.  The  benchmark  methodology 
uses  per  channel  rates  established  by 
averages,  but  it  then  multiplies  that  per- 
channel  rate  by  the  number  of  channels 
in  a  given  tier  in  order  to  establish  the 
permissible  rate  for  that  service  tier. 
This  approach  provides  a  reasonable 
allocation  of  rates  (and  presumably 
costs)  in  that  it  is  in  direct  proportion 

to  the  level  of  service  provided  on  each 
tier,  as  measured  by  the  number  of 
channels  of  service  supplied  to  the 
subscriber.  If  petitioners'  argument  is 
meant  to  assume  that  non-basic  tier 
costs  are  higher  than  basic  Uer  costs, 
they  do  not  demonstrate  that  this  is 
necessarily  the  case.  Moreover,  one 
reason  for  the  adoption  of  tier  neutrality 
was  to  eliminate  any  incentive  for 


operators  to  move  services  to  other  tiers 
where  they  could  charge  relatively 
higher  prices  without  necessarily 
corresponding  higher  costs. 

34.  Booth  contests  the  Commission's 
premise  that  allowing  operators  to 
charge  relatively  more  for  cable 
programming  services  would  result  in  a 
"stripped  down"  basic  tier,  and  insists 
that  the  Commission  has  no  evidence  of 
this.  Our  longstanding  experience  with 
rate  regulated  companies,  however,  has 
taught  us  that  such  entities  have  every 
incentive  to  maximize  revenues  to  the 
extent  permitted  by  regulation.  In  the 
instant  case,  it  is  entirely  likely  that  a 
cable  operator  who  could  maximize 
revenue  by  moving  programming 
services  to  the  tier  that  enabled  him  to 
charge  the  highest  per  channel  rate 
would  do  so.  It  is  well  within  our 
discretion  to  make  such  predictive 
determinations.  Booth's  contrary  claims 
notwithstanding.  Moreover,  some  record 
evidence  indicates  that  operators  were 
in  fact  retiering  in  anticipation  of  the 
adoption  of  rate  regulations. 

35.  Affiliated  and  Liberty  argue  that 
the  tier-neutral  scheme  creates  an 
incentive  to  offer  on  a  per-channel  basis 
the  programming  now  offered  on  tiers, 
noting  that  such  a  la  carte  programming 
is  not  regulated  by  the  Cable  Act. 
However,  any  such  incentive  to  avoid 
regulation  of  the  rate  for  a  programming, 
service  (or  services)  is  created  by  the 
statute  itself  and  occurs  irrespective  of 
tier  neutrality  in  rate  setting.  Even  in  the 
absence  of  tier  neutrality,  rates  on  all 
tiers  would  be  regulated  to  "reasonable" 
competitive  levels.  The  desire  to  avoid 
such  regulation  would  seem  primarily  a 
function  of  the  actual  rate  permitted 
under  the  regulation.  Additionally, 
restructuring  program  offerings  to 
provide  more  a  la  carte  services  is  not 
per  se  undesirable,  as  offering 
programming  on  a  per-channel  basis 
increases  consumer  ch^fce^  which  is 
one  of  the  goals  of  the  Act.  Moreover, 

as  noted  in  the  Rate  Order,  it  is  not  clear 
that  operators,  as  a  business  matter, 
have  unlimited  ability  to  shift 
programming  from  tiers  to  per-channel 
offerings. 

36.  Finally.  Northland  and  AffiUated 
Regional  Communications  contend  that 
tier  neutrality  eliminates  any  incentive 
to  carry  high-quality  programming  as 
part  of  a  regulated  offering.  This 
argument,  however,  ignores  the  fact  that 
the  benchmark  calculation  is  based  on 
the  rates  of  operating  (and  thus 
presumably  viable)  cable  systems 
subject  to  effective  competition,  which 
incur  programming  costs,  including  the 
costs  for  high-priced  programming 
services.  Also,  high-priced  programming 
should  have  some  value  to  the  system 
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from  a  marketing,  penetration,  and 
customer  satisfaction  standpoint  in 
order  to  justify  its  carriage;  any 
exceptional  price  can  be  offset  by  the 
numerous  lower-priced  and  no  charge 
programming  services  carried  by  cable 
systems.  To  the  extent  new  program 
services  may  come  at  a  relatively  high 
price,  their  treatment  is  addressed  in  the 
Third  Further  Notice  of  Proposed 
Rulemaking.  Finally,  as  a  regulatory 
matter,  the  ofwrator  retains  the  option  to 
offer  any  or  all  programming  on  an 
unregulated  per-channel  basis,  or  to 
submit  a  cost-of-service  showing  rather 
than  rely  on  the  benchmark  approach. 
Accordingly,  these  petitions  for 
reconsideration  of  the  tier  neutral 
methodology  for  rate  setting  will  be 
denied. 

E.  Bate  Regulation  of  Equipment  and 
InstaJlations 

37.  Section  623(b)(3)  of  the 
Communications  Act  requires  the 
Commission  to  establish  standards, 
based  on  actual  costs,  for  the  rates 
charged  for  equipment  and  installation 
used  to  receive  basic  cable  service  on 
one  or  more  outlets.  Pursuant  to  section 
623(c)  of  the  Communications  Act,  the 
Commission  also  must  establish  criteria 
to  determine  whether  rates  for  cable 
programming  services,  including  the 
installation  and  rental  of  equipment 
used  to  receive  such  programming,  are 
unreasonable.  This  section  addresses 
petitions  for  reconsideration  discussing 
the  equipment  to  be  regulated,  the 
manner  in  which  rates  charged  for 
equipment  and  installations  shall  be 
determined  and  the  relevant  entries  on 
Form  393  for  calculating  such  rates. 

1 .  Equipment  Covered  by  Basic  Service 
Regulation 

38.  Secti(m  623(b)(3)  directs  the 
Commission  to  establish  standards  for 
setting,  on  the  basis  Of  actual  cost,  the 
rate  for  lease  of  equipment  used  by 
subscribers  to  receive  the  basic  service 
tier,  including  converter  boxes  and 
remote  control  units,  and  lease  of 
monthly  connections  for  additional 
television  receivers.  The  Rate  Order 
stated  the  Commission's  belief  that 
Congress  intended  the  actual  cost 
standard  to  apply  broadly  to  all 
equipment  used  to  receive  the  basic 
service  tier,  even  if  it  is  also  used  to 
receive  other  cable  services.  The 
Commission  concluded  that  Congress' 
decision  to  change  the  terminology  from 
"equipment  necessary  hy  subscribers  to 
receive  the  basic  service  tier."  found  in 
the  House  Report,  to  "equipment  used 
by  subscribers."  (emf^iaises  added) 
found  in  the  Conference  Report  and 
adopted  in  the  Act,  was  significant  and 


was  specifically  intended  to  broaden  the 
class  of  equipment  subject  to  regulation 
on  an  actual  cost  basis.  The  Rate  Order 
also  concluded  that  Congress  had 
decided  that  equipment  would  be 
regulated  unless  a  finding  was  made 
that  the  entire  cable  system  was  subject 
to  effective  competition. 

39.  Several  petitioners,  primarily 
cable  operators,  seek  reconsideration  of 
the  Commission's  broad  reading  of 
"equipment  used  to  receive  the  basic 
service  tier."  These  parties  argue  that 
only  certain  fundamental  equipment 
used  to  receive  the  basic  service  tier, 
and  not  equipment  whose  use  for  basic 
service,  is  only  incidental  to  its  primary 
purpose,  should  be  regulated  pursuant 
to  the  "actual  cost "  standard  specified 
in  section  623(b)  of  the  Communications 
Act.  Under  this  approach,  equipment 
installed  when  the  subscriber  chooses  to 
have  access  to  cable  programming 
services  would  be  regulated  under  the 
"not  unreasonable"  standard  in  section 
623(c)  and  equipment  used  to  access 
unregulated  per-channel  or  per-program 
services  would  remain  unregulated, 
even  if  that  equipment  also  accesses 
signals  on  the  basic  service  tier.  The 
petitioners  argue  that,  when  substituting 
the  phrase  "used"  to  receive  the  basic 
service  tier  for  the  phrase  "necessary"  to 
receive  the  basic  service  tier.  Congress 
merely  intended  to  broaden  the 
language  in  the  Act  so  as  to  include 
remote  control  devices  and  other 
ancillary  equipment  used  by  basic 
subscribers  which  might  not  be 
considered  "necessary"  for  basic 
service.  Several  cable  operators  contend 
that,  if  Congress  intended  all  equipment 
to  be  priced  on  the  "actual  cost" 
standard,  the  Cable  Act  would  not  have 
specifically  referred  to  descrambling 
equipment  used  to  receive  pay  services 
by  a  basic-only  subscriber.  These  parties 
argue  that  our  interpretation  of  the  Act 
makes  this  reference  in  section 
623(b)(3)(A)  superfluous  because  such 
equipment  would  already  have  been 
included  under  the  actual  cost  standard. 

40.  Further,  some  petitioners  note  that 
regulating  as  part  of  basi :  service  the 
equipment  used  to  deliver  cable 
programming  services  or  pay  services 
renders  meaningless  Corgress'  decision 
to  add  equipment  and  installation  to  the 
definition  of  cable  progrimming  service. 
In  this  regard,  Cablevisic  n  states  that  if 
Congress  intended  a  broad  reading  of 
"equipment  used  to  receive  the  basic 
service  tier,"  it  would  not  have  chosen 
to  include  equipment  in  the  definition 
of  cable  programming  services.  In 
contrast,  NATOA  beUeves  that  the 
Commission  is  correct  ir  subjecting 
equipment  "used"  to  receive  basic 
service  to  actual  cost  regulation 


regardless  of  whether  it  is  also  used  to 
receive  any  other  programming  service. 

41.  We  affirm  our  prior  conclusion 
that  Congress  intended  the  actual  cost 
standard  to  apply  broadly  to  all 
equipment  used  to  receive  the  basic 
service  tier.  Notwithstanding 
petitioners*  reiteration  of  their  prior 
arguments,  we  continue  to  believe  that 
the  interpretation  in  the  Rate  Order  of 
the  legislative  history,  including  the 
changes  in  the  language  in  section 
623(b)  and  in  the  definition  of  cable 
programming  service  is  correct. 
Moreover,  we  note  that  if  we  were  to 
adopt  a  narrow  interpretation  of  "used 
to  receive  the  basic  service  tier,"  as 
advocated  by  several  of  the  petitioners, 
only  a  small  percentage  of  equipment 
would  be  subject  to  regulation  under  the 
"actual  cost"  standard  specified  in 
section  623(b)  of  the  Communications 
Act.  According  to  April  1993  estimates, 
74  percent  of  cable  households  receive 
some  per-channel  service  along  with 
basic  cable.  Many  of  these  subscribers 
use  converters  to  receive  their  pay 
services,  the  rates  for  which  would  not 
be  regulated  under  petitioners' 
interpretation  of  the  Act.  It  is  thus 
apparent  that  adoption  of  petitioners' 
approach  would  result  in  a  significant 
amount  of  unregulated  equipment, 
thereby  undermining  Congress'  concern 
over  the  high  rates  charged  for  cable 
equipment. 

42.  We  ftirther  observe  that  Congress 
intended  that  our  regulations  establish 
equipment  rates  similar  to  those  that 
would  exist  in  a  competitive 
environment.  Under  the  "actual  cost" 
standard,  cable  operators  recover  their 
costs  including  a  reasonable  profit.  This 
will  result  in  rates  comparable  to  those 
that  would  exist  in  a  competitive 
environment,  thus  subjecting  a 
reasonable  amount  of  equipment  to  a 
standard  that  furthers  Congress' 
intention. 

43.  Some  petitioners  also  argue  that 
an  inclusive  interpretation  of  equipment 
subject  to  the  "actual  cost"  standard 
will  stifle  technological  development  in 
subscribers  equipment.  They  claim  that 
this  interpretation  will  discourage 
innovation  by  depriving  manufacturers 
and  cable  operators  of  the  financial 
rewards  commensurate  with  the  risks 
inherent  in  the  design  and  development 
of  advanced  equipment.  Cablevision 
further  asserts  that  the  Commission's 
failure  to  exempt  from  rate  regulation 
converters  that  add  incremental  features 
unrelated  to  the  rec-eipt  of  cable 
services,  such  as  handsets  for  personal 
communications  services  and  facsimile 
machines,  frustrates  the  public  policy 
goals  of  promoting  innovation  and 
investment  in  the  design  and 
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development  of  advanced  converters 
and  is  inconsistent  with  the 
Commission's  policy  with  respect  to 
common  carriers  of  permitting  the 
offering  of  customer  premises 
equipment  (CPE)  on  a  deregulated  basis. 

44.  We  remain  convinced  that  our 
regulatory  scheme  will  not  stifle 
technological  development.  Cable 
operators  are  entitled  under  this  section 
of  the  Act  to  recover  the  costs,  and  earn 
a  reasonable  profit,  for  any  equipment 
used  to  receive  the  basic  tier.  The 
revenues  they  receive  thus  should 
approximate  their  revenues  in  a 
competitive  market.  There  is  nothing  in 
the  record — nor  in  the  Commission's 
exjjerience — which  suggests  that 
equipment  manufacturers  and  cable 
operators  need  to  be  able  to  charge 
higher  than  competitive  rates  in  order  to 
develop  innovative  equipment.  To  the 
contrary,  this  Commission  has  long  held 
that  competition  is  a  spur  to 
technological  development,  not  a 
hindrance.  Moreover,  even  if  a  specified 
piece  of  equipment  is  subject  to 
regulation,  any  services  provided  using 
that  equipment  other  than  basic  service 
or  cable  programming  services,  whether 
cable-related  or  not,  remain 
unregulated.  Cable  operators  thus  have 
the  option  of  using  revenue  derived 
from  unregulated  services  to  cover  any 
equipment-related  costs  that  they  do  not 
wish  to  recover  through  equipment 
charges.  As  noted  in  the  Rate  Order, 
nothing  in  the  Cable  Act  prevent  a  cable 
operator  from  offering  equipment  below 
cost  to  encourage  its  use. 

45.  A  number  of  petitioners  argue  that 
where  a  competitive  market  for  similar 
equipment  exists  within  the  franchise 
area,  such  equipment  should  be 
unregulated.  They  contend  that  this 
approach  is  consistent  with  Congress' 
intent  to  rely  on  the  competitive 
marketplace  to  the  extent  feasible,  citing 
section  2(b)(2)  of  the  1992  Cable  Act.  In 
opposition,  GTE  approves  of  the 
regulations,  asserting  that,  if  properly 
executed,  they  will  lead  to  the  kind  of 
competition  that  has  emerged  in  the 
telephone  industry  in  installation, 
maintenance,  repair,  and  lease/purchase 
of  equipment. 

46.  Tnese  petitioners  merely  reiterate 
arguments  considered  in  the  initial 
decision  not  to  establish  a  separate 
efliective  competition  test  for  equipment, 
and  that  decision  is  affirmed.  The  Rate 
Order  indicated  that  the  information 
necessary  to  establish  an  effective 
competition  test  for  equipment  and 
installation  is  not  available  at  this  time, 
and  the  petitioners  have  not  provided 
additional  information  with  respect  to 
creating  a  standard  for  determining 
when  the  market  is  competitive.  The 


Commission,  recognizing  that 
competition  for  cable  equipment 
technologies  is  evolving,  will  continue 
to  monitor  the  marketplace  and  will 
reexamine  this  issue  at  an  appropriate 
time. 

2.  Application  of  the  Actual  Cost 
Standard 

47.  Section  623(b)(3)  of  the 
Communications  Act  requires  that  the 
rates  for  equipment  and  installation 
used  to  receive  basic  service  reflect  their 
actual  cost.  In  order  to  determine  the 
actual  cost  of  equipment  and 
installations,  cable  operators  must 
imbundle  each  piece  of  equipment  and 
must  separate  equipment  from 
installation.  They  also  must  utilize  a 
specific  methodology  for  determining 
the  actual  cost  of  each  piece  of 
equipment  and  installation.  Under  this 
methodology,  the  cable  operator  must 
establish  an  Equipment  Basket  to  which 
it  assigns  the  direct  costs  of  service 
installation,  additional  outlets,  and 
leasing  and  repairing  equipment.  In  the 
Equipment  Basket,  the  cable  operator 
must  allocate  the  system's  joint  and 
common  costs  that  service  installation, 
leasing,  and  equipment  repair  share 
with  other  system  activities  (but  not 
general  system  overhead),  plus  a 
reasonable  profit.  The  guidelines  that 
cable  operators  must  follow  to  calculate 
these  actual  costs  are  set  forth  in  FCC 
Form  393,  part  III.  Cable  operators  must 
also  unbundle  and  apply  this  actual  cost 
standard  to  cable  programming  service 
equipment  and  installations  to 
determine  whether  charges  for  these 
items  are  not  unreasonable  as  required 
by  section  623(c). 

48.  NCTA  and  several  cable  operators 
seek  reconsideration  of  the  decision  to 
require  luibundling  and  to  apply  the 
same  actual  cost  methodology  to 
equipment  and  installation  charges  for 
the  basic  service  tier  and  for  cable 
programming  services.  They  argue  that 
cable  service  and  equipment  are 
interdependent  goods  and  bundling 
should  be  permitted.  NCTA  and  others 
ask  that  the  Commission  allow 
equipment  and  installation  charges  for 
cable  programming  services  to  be  above 
actual  costs,  as  long  as  overall  rates  are 
reasonable,  stating  that  such 
subsidization  will  allow  cable  operators 
to  o^er  a  low-cost  basic  service. 

49.  These  parties  merely  restate  the 
argiunent  disposed  of  in  the  Rate  Order 
that  section  623(c)  of  the 
Conununications  Act  sets  forth  a  "not 
unreasonable"  rate  standard  for  cable 
programming  services,  including 
equipment  and  installation,  as  opposed 
to  the  "actual  cost"  requirement  for  the 
basic  service  tier,  found  in  section 


623(b).  In  developing  a  comprehensive 
regulatory  scheme  for  rate  regulation, 
however,  a  tier-neutral  benchmark 
approach  was  found  to  best  fulfill  the 
stated  goals  of  the  Cable  Act.  Consistent 
with  that  decision,  the  programming 
portion  of  cable  programming  service  is 
subject  to  the  same  benchmarks  as  basic 
tier  programming.  Since  Congress 
defined  this  service  with  an  equipment 
and  installation  component,  we 
concluded  that  an  actual  cost  standard 
is  most  appropriate  for  determining 
equipment  and  installation  charges, 
notwithstanding  the  discretion  afforded 
to  select  an  alternative  approach. 
Although  this  fundamental  decision  has 
been  challenged  on  reconsideration, 
petitioners  have  failed  to  present  any 
alternative  methodology  we  might  use 
when  evaluating  whether  the  rates  for 
cable  programming  service  equipment 
are  "not  unreasonable."  Accordingly, 
we  affirm  our  decision  to  use  the  actual 
cost  standard  to  measure  the 
reasonableness  of  rates  for  cable 
programming  service  equipment  and 
installations.  This  standard  will  protect 
consumers  from  unreasonable  rates  and 
at  the  same  time  permit  cable  operators 
to  earn  revenues  comparable  to  those 
that  could  be  gained  in  a  competitive 
environment. 

50.  Petitioners'  argument  that  we  not 
require  unbundling  of  equipment  and 
program  service  charges  also  was  fully 
analyzed  and  rejected  in  the  Rate  Order. 
As  we  discussed  in  that  decision,  an 
unbundling  requirement  is  the  most 
effective  means  of  ensuring  that  rates  for 
program  services  and  rates  for  consumer 
equipment  each  meet  the  separate 
standards  of  reasonableness  set  forth  in 
the  1992  Cable^ct  and  the 
Commission's  Rules.  In  addition,  an 
unbundling  requirement  best  addresses 
Congress'  concerns  that  bundling 
practices  have  played  a  significant  role 
in  enhancing  cable's  market  power.  In 
view  of  the  petitioners'  failure  to  raise 
new  and  persuasive  arguments  on  this 
issue,  we  affirm  our  decision  to  require 
the  unbundling  of  program  service  and 
equipment  rates. 

51.  Time- Warner  seeks 
reconsideration  of  the  decision  to  apply 
the  actual  cost  standard  to  the  sale  of 
equipment.  It  argues  that  the  statute 
does  not  address  this  matter  and  that  the 
Commission  is  not  empowered  to 
establish  such  rate  regulation.  Further, 
Time-Warner  contends,  this  action  is 
not  in  the  public  interest,  since  a 
competitive  market  exists  for  the 
equipment  available  for  sale.  Whether 
the  requirements  of  section  623(b)(3)  for 
establishing  a  "price  or  rate"  for 
"installation  and  lease  of  equipment" 
includes  the  sale  of  such  equipment  is 
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unclear.  However,  we  decline  to  exempt 
from  regulation  sales  of  equipment  if  to 
do  so  would  merely  create  a  loophole 
that  would  allow  cable  operators  to 
avoid  our  equipment  rules.  Section 
623(h)  empowers  the  Commission  to 

Erevent  evasions  of  our  rules,  which  we 
elieve  could  occur  if  operators  were 
free  to  convert  leasing  arrangements  to 
"installment  sales  contracts"  and 
thereby  avoid  regulation  of  equipment 
rates.  On  the  other  hand,  there  is  no 
need  for  the  Commission  to  regulate  the 
sale  of  equipment  where  comparable 
equipment  is  available  from  operators 
on  a  leasefd — and  regulated — basis. 
Therefore,  we  conclude  that  equipment 
sales  by  an  operator  will  be  unregulated 
where  the  operator  offers  subscribers  the 
same  equipment  under  regulated  leased 
rates. 

3.  Additional  Connections 

52.  Section  623(b)(3)(B)  of  the 
Communications  Act  requires  the 
Commission  to  establish  rate  standards, 
on  the  basis  of  actual  costs,  for 
installation  and  monthly  use  of 
connections  for  additional  television 
receivers.  The  Rate  Order  stated  that  the 
costs  associated  with  additional 
connections  should  be  included  in  the 
Equipment  Basket  and  that  operators 
should  recover  such  costs  in  the  related 
equipment  and  installation  charges. 
Equipment  and  installation  charges  for 
additional  connections  are  to  be 
calculated  in  a  manner  similar  to  that 
prescribed  for  the  primary  cable  outlet, 
although  it  is  expected  that  there  will  be 
a  smaller  charge  for  installing  an 
additional  connection  that  does  not 
require  a  separate  visit  to  the 
subscriber's  home,  hi  addition,  a  cable 
operator  is  permitted  to  recover 
additional  charges,  through  a  monthly 
charge  limited  to  the  operator's 
additional  programming  costs,  for 
programming  it  transmits  to  additional 
outlets.  Any  network  costs  inciured  to 
facilitate  the  provision  of  multiple     '     * 
outlets  to  subscribers  is  treated  as 
general  system  overhead  and  is  to  be 
recovered  through  program  service 
rates. 

53.  Several  cable  operators  request 
that  the  rules  be  modified  to  permit 
monthly  service  charges  for  additional 
outlets  beyond  the  lease  of  the 
additional  equipment  needed  to  receive 
cable  service  at  these  additional 
connections.  Parties  contend  that  the 
Commission  erred  in  interpreting  the 
statute  and  legislative  history  to  limit 
additional  outlet  charges  to  cover  only 
the  lease  of  the  needed  equipment.  They 
argue  that  this  approach  prevents 
operators  from  charging  subscribers  for 
the  value  inherent  in  the  discretionary 


option  of  having  cable  service  available 
at  additional  outlets.  Others,  however, 
argue  that  where  Congress  intended  for 
the  actual  cost  standard  to  apply  only  to 
equipment  it  specifically  so  stated,  and. 
thus,  value-based  monthly  service 
charges  are  not  intended  for  additional 
connections. 

54.  The  petitioners  have  raised  no 
new  arguments  and  the  Commission's 
interpretation  in  the  Rate  Order  of 
section  623(b)(3)  of  the  Communication 
Act.  which  sets  forth  the  items  to  be 
regulated  on  the  basis  o"  actual  cost,  is 
affirmed.  In  paragraph  (A)  of  section 
623(b)(3).  equipment  is  specifically 
mentioned,  while  in  pa'^graph  (B)  of 
that  section  the  relevan  term  is 
"monthly  use  of  connections  for 
additional  television  receivers" 
(emphasis  supplied).  In  light  of  the 
difference  in  terminology,  it  appears 
that  monthly  use  of  connections  denotes 
the  receipt  of  the  service  at  additional 
home  outlets.  Thus,  there  seems  to  be 
no  basis  in  the  statute  for  allowing  cable 
operators  to  charge  for  the  "value"  of 
additional  connections  above  and 
beyond  their  actual  coss.  The  Rate 
Order  determined  that  the  best  method 
for  recovery  of  such  costs  is  through 
related  equipment  and  nstallation 
charges.  Operators  may  also  charge 
subscribers  for  any  additional 
programming  costs  they  incur  when 
providing  services  to  additional  outlets. 
In  addition,  revenue  frcm  equipment, 
including  that  from  adc  itional  outlets, 
was  added  into  the  revenue  from  cable 
service  to  determine  the  rate  per- 
channel  that  is  the  basis  for  the 
benchmark  measurements.  The  revenue 
previously  received  from  additional 
outlets  will,  imder  the  benchmark 
regime,  now  come  from  per-ehannel 
charges  for  cable  service.  Therefore, 
there  is  an  opportunity  for  cable 
oi>erators  to  continue  to  earn  such 
revenues  under  the  benchmark 
approach. 

55.  Petitioners  also  state  that  the 
Commission  failed  to  take  into  account 
the  costs  incurred  in  designing  a  cable 
system  capable  of  providing  a  signal 
strong  enough  to  serve  multiple  outlets 
in  a  home.  In  particular.  Time  Warner 
asserts  that  cable  networks  have  been 
designed  to  accommodate  an  expected 
number  of  additional  outlet  requests,  a 
number  that  is  likely  to  rise  significantly 
beyond  the  cap>ability  of  existing 
networks  if  this  service  must  be  offered 
at  cost.  These  cable  operators  argue  that 
they  should  have  a  means  to  recover  the 
costs  of  these  needed  network 
improvements  without  the  burden  of 
cost-of-service  showings.  In  this  regard. 
Arizona  recommends  that  the 
Commission  permit  cable  operators  to 


recover  the  costs  of  providing  additional 
connections  through  a  modest  monthly 
charge  that  represents  a  percentage  of 
the  capital  expenditures  for  the 
network,  the  capital  costs  involved  with 
providing  the  additional  outlet  and  the 
costs  of  maintenance  of  such  outlets. 

56.  Petitioners'  claim  that  their 
networks  are  not  currently  designed  to 
accommodate  the  increased  number  of 
additional  connections  that  will  be 
requested  is  not  substantiated  with 
evidence  in  the  record  of  this 
proceeding.  Moreover,  no  party  has 
provided  su^cient  information  upon 
which  we  could  determine  an  allowance 
based  on  current  incremental  system 
costs  or  future  costs  resulting  from 
increased  demand.  Thus,  until  the 
demand  for  additional  connections 
unable  to  be  accommodated  is  known, 
no  further  consideration  of  this  matter  is 
needed.  The  rules,  in  general,  provide  a 
means  to  examine  individual  cases, 
including  through  a  cost-of-service 
proceeding.  Moreover,  should  parties 
provide  evidence  at  a  later  date  to 
substantiate  their  claims,  the 
Commission  can  reevaluate  the 
situation. 

4.  Guidelines  for  Determining 
Equipment  and  Installation  Charges 

57.  The  Commission  developed  Part 
ni  of  FCC  Form  393  to  provide  the 
methodology  for  calculating  the  actual 
costs  of  equipment  and  installation 
charges  for  cable  service  in  the 
Equipment  Basket.  A  number  of 
reconsideration  petitions  address  the 
general  guidelines  for  determining 
actual  cost.  Some  petitioners  also  seek 
modifications  of  the  form  or  request 
clarifications  regarding  its  use.  In 
addition,  a  number  of  questions  relating 
to  the  calculation  of  the  actual  cost  of 
equipment  and  installations  have  arisen 
since  the  adoption  of  the  Rate  Order. 
Several  of  these  issues  are  addressed  in 
turn  below. 

58.  Some  cable  interests  argue  that  the 
permitted  rate  of  return  of  11.25  percent 
is  too  low  and  has  no  basis  other  than 
its  use  as  the  rate  allowed  local 
telephone  exchange  carriers.  As 
evidence  that  a  higher  rate  is  justified. 
Booth  America  observes  that  the  average 
bond  yield  over  the  past  two  years  for 
the  cable  industry  set  by  the  investment 
community  is  higher  than  comparable 
bonds  for  local  telephone  exchange 
carriers  (8-15  percent  vs.  7-9  percent). 
The  relative  bond  yields  for  different 
industries,  however,  is  not  necessarily 
correlative  to  the  reasonable  rates  of 
return  for  the  regulated  segments  of 
those  industries.  The  choice  of  an  11.25 
percent  rate  of  return  for  regulated  cable 
equipment  was  based  on  the 
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Commissioo's  experience  in  rate 
making.  However,  the  allowed  rate  of 
return  can  be  adjusted  by  the 
Commission,  if  the  current  provision 

proves  to  be  unfair  to  either  cable 
operators  or  to  ratepayers.  Further,  cable 
operators  oiay  apply  the  rate  of  r^um 
at  a  rate  "grossed  up"  for  income  taxes, 
and  the  instrjctions  for  the  calculation 
of  income  taxes  includable  in  Column  G 
of  Schedules  A  and  C  have  been  revised 
to  reflect  this  change. 

59.  A  number  of  cable  operators  state 
that  the  actual  cost  methodology  does 
not  recognize  the  co!;ts  of  tax  liability 
attributable  to  partnerships.  Subchapter 
S  corporations  and  sole  proprietorships. 
They  observe  that  these  taxes  are  not 
paid  by  the  operator,  but  by  the  ultimate 
owners.  However,  they  claim  that  these 
taxes  are  legitimate  coi^s  of  providing 
equipment  and  services  and  should  be 
recoverable.  These  petitioners,  however, 
miscxHistrue  the  workings  and  purposes 
of  these  provisions.  All  taxes,  including 
income  taxes  for  those  business  entities 
required  to  pay  income  taxes,  are  taken 
into  account  in  our  actual  c»st 
methodology.  The  provision  for  income 
taxes  is  made  to  compensate  the 
business  entity  for  a  cost  of  doing 
business  and  to  allow  it  thereby  to  earn 
a  fair  after-tax  return  on  investment. 
Any  business  with  a  statutory  income 
tax  obligation  thus  may  include  the  cost 
of  such  obligation  in  its  rate 
calculations.  However  because 
Subchapter  S  corporations, 
partnerships,  and  sole  proprietorships 
do  not  have  an  income  tax  obligation  as 
business  entities,  this  provision  is  not 
applicable  to  them.  Accordingly,  such 
entities  that  do  not  have  income  tax 
obligations  woufd  enter  zero  in  Cohimn 
D  of  Schedules  A  and  C.  For 
corporations  \vith  income  tax 
obligations,  the  amount  included  in 
Column  D  is  based  on  the  "grossed-up" 
statutory  rates,  not  the  tax  rate  actually 
paid. 

60.  Arizona  a.s.<;erts  that  the 
methodology  for  determining  monthly 
equipment  cJtarges  depends  on  the 
extent  to  which  equipment  has  been 
depreciated.  It  claims  the  original  cost 
cannot  be  recovered  over  its  remaining 
useful  life  in  some  situations  and 
suggests  that  cable  operators  be  allowed 
to  calculate  the  monthly  equipment 
lease  charge  using  a  pro  forma 
methodology  that  permits  recovery  of 
original  costs.  Baraff  states  that  Form 
393  appears  to  permit  an  operator  to 
include  equipment  and  service  not 
previously  offered.  However,  it  observes 
that  the  form  relies  on  historical  data  for 
determining  a  permitted  rate  and  seeks 
clarification  that  an  operator  may  use 


prospective  cotrts  where  it  airtii;ipates 
offering  new  eqifinment. 

61.  ine  metbooology  specified  for 
development  of  rates  for  leased 
equipment  is  dependent  to  an  extent  on 
the  amount  of  accumulated  depreciation 
associated  with  each  equipment  type. 
This  is  necessarily  so  because  it  is 
assumed  that  recovery  has  already  been 
attained  for  that  portion  of  plant  for 
which  depreciation  has  been  taken  and 
no  provision  should  be  made  for 
recovery  beyond  the  cost  of  the  plant. 
This  assumption  is  founded  on  the 
expectation  that  operators  use  standard 
accounting  practices,  which  would 
employ  depreaatitm  live* 
commensurate  with  the  economic 
produciivity  of  assets  and  would  thus 
match  the  costs  of  the  plant  with  the 
revenues  generated  by  the  use  of  such 
plant. 

62.  The  equipment  rates,  however,  are 
not  dependent  on  the  accumulated 
depreciation  balance  alone.  As  a  result, 
the  rates  for  one  operator  writh  a  higher 
proportion  of  accumulated  depreciation 
will  not  necessarily  be  fower  than 
another  operator  with  a  fower 
proportion  of  depretiation.  For 
example,  if  all  factors  except  age  are 
equal,  including  original  cost  and  useful 
life  of  equipment,  the  rates  should  be 
the  same  for  both  operators.  The  one 
with  the  newer  equipment  and. 
therefore,  lower  accumulated 
depreciation  will  simply  be  alfoyed  to 
charge  customers  for  a  fonger  period 
until  full  recovery  is  attained. 

63.  To  the  extent  that  systems  have 
failed  to  recover  amounts  now  reflected 
in  accumulated  depreciation,  the 
amount  would  be  reflected  in  the 
system's  accumulated  loss.  It  is 
recognized  that  the  failure  to  make 
recovery  and  the  accumulation  of  losses 
result  from  pohdes  involving  business 
strategies  put  in  place  before  the 
introduction  of  regulation.  Comment 
has  been  sought  on  the  need  to  make 
special  provision  for  such  losses  in  a 
separate  cost  of  service  proceeding. 
Whatever  the  resuh  of  that  inquiry,  the 
procedures  for  rate  development  for 
equipment  should  apply  sound 
ratemaking  principles  and  assume  good 
accounting  practices.  Recovery  erf  past 
shortfalls  will  be  considered  as  a 
separate  item. 

64.  In  establishing  the  rules  for  the 
pricing  of  equipment,  we  intended  that 
operators  would  have  a  methodology  for 
pricing  leased  equipment  in  such  a  way 
that  would  effectively  allow  recovery  of 
full  cost  over  the  equipment  life.  In 
theory,  then,  a  piece  of  equipment 
would  be  fully  paid  for  just  when  it  is 
ready  for  retirement  and  new  equipment 
must  be  installed.  Recalculation  of  rates 


for  each  equipment  type  is  allowed 
annually  and  customer  charges  should 
be  adjusted  up  or  down  based  on  the 
recalculation.  As  nevwr  models  are 
employed,  a  separate  rate  shall  be 
developed.  In  such  case,  when  the  new 
model  is  introduced  during  the  interim, 
a  rate  may  be  calculated  and  used  until 
the  annual  recalculation  is  made. 
Alternatively,  however,  where  the 
operator  expects  eventually  to  replace 
the  older  model  upon  retirement  with  a 
newer  model  that  is  not  significantly 
different,  operators  may  phase  the  new 
equipment  in  by  developing  a  weighted 
average  rate  for  both  the  new  and  old 
items. 

65.  A  few  petitioners  request 
clarification  or  modification  to  allow 
use  of  data  averaged  on  a  system- wide 
or  accounti.ng  unit  basis  throughout 
Form  393,  not  just  in  selected  places,  to 
alleviate  some  of  the  burdens  of 
completing  the  form.  Form  393  does  no* 
actually  specify  the  level  of  averaging 
that  is  allowed  or  required  for 
equipment  costs.  The  form  is  designed, 
however,  to  develop  rates  for  each 
franchise  within  an  operator's  system. 
We  clarify  that  the  allocation  of 
equipment  costs  to  the  franchise  le\'el 
may  reflect  averaging  to  the  extent 
permitted  by  the  cost  accounting  and 
allocation  provisions  of  Section  76.924 
of  our  rules. 

66.  While  not  raised  specifically  in 
the  petitions,  several  other  matters  need 
to  be  explained  or  clarified.  Lost 
converters  should  not  require  separate 
consideration  in  the  calculation  of 
equipment  rates  ir>»smw:h  as  the 
depreciation  rates  may  take  into  account 
a  normal  loss,  and  retirement  of  such 
fost  items  %vill  adjust  the  net  plaitt      « 
balance.  To  the  extent  that  there  is  an 
unusual  number  of  lost  iten>s  which  is 
not  provided  for  in  depreciation  rctes.  a 
reasonable  adjustment  may  be  made  to 
recover  the  cost.  Likewise,  unusual 
maintenance  may  not  be  adequately 
provided  for.  For  instance,  where  a 
company  sends  one  equipment  type  out 
for  repair  instead  of  doing  the  work 
itself,  such  amount  will  be  averaged 
over  all  equipment  types  if  the  expense 
is  included  on  Schedule  B.  To  remedy 
this,  the  expense  should  be  included  on 
Schedule  C,  Column  H  tritb  notation 
and  documentation.  This  will  ensure 
that  the  cost  is  averaged  over  the 
specific  equipment  type  only  and  not 
over  all  equipment. 

67.  Annual  recalculations  of 
equipment  costs  should  be  based  on  the 
annual  data  for  the  operator's  previous 
fiscal  year.  When,  however,  thimre  has 
been  an  unusual  change  in  operations 
that  would  not  be  adequately  reflected 
in  the  previous  year's  annual  data. 
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subject  to  acceptance  by  the  local 
franchising  authority,  or  by  the  FCC 
when  applicable,  a  representative 
month  may  be  used  for  the  calculation 
of  rates.  Further,  when  there  would  be 
no  material  difference  in  results  from 
using  a  representative  month  rather  than 
the  past  fiscal  year,  and  where  the  local 
franchise  authority,  or  the  FCC  when 
applicable,  finds  it  acceptable,  a 
representative  month  may  be  used.  In 
both  cases,  the  operator  should  attach  a 
brief  statement  to  Form  393  explaining 
why  it  is  appropriate  to  use  a 
representative  month. 

68.  The  equipment  calculations 
provide  that  the  cost  of  maintaining 
equipment  is  to  be  included  in  the 
charge  made  for  the  equipment. 
Accordingly,  there  should  not  also  be  a 
separate  charge  made  to  customers  for 
service  calls  to  maintain  company 
owned  equipment  on  customers' 
premises. 

69.  The  charge  for  service  installation 
is  to  be  calculated  on  the  basis  of  the 
hourly  service  charge  (HSC).  This 
charge  includes  the  direct  labor  as  well 
as  the  capital  costs  of  the  service 
installations  as  determined  on  Schedule 
A  of  Form  393,  part  III.  Consistent  with 
our  determination  to  unbundle 
installation  and  equipment  charges  in 
the  Rate  Order,  it  does  not  include  the 
cost  of  material  for  the  drop, 
connections,  inside  wire,  or  other 
equipment  installed.  These  items  are 
either  capitalized  as  distribution  plant 
or  separately  chargeable  to  customers  in 
equipment  prices.  The  installation  labor 
may  include  all  labor  from  the  drop 
inward,  including  the  cost  of  labor  to 
install  the  drop  and  connections.  Since 
the  cost  of  the  drop  material  is 
capitalizable  as  distribution  plant,  the 
expected  maintenance  to  the  drop  over 
its  useful  life  shall  not  be  included  in 
the  installation  charge.  Installations  are 
not  to  be  capitalized  and  are,  therefore, 
not  includable  on  Schedule  C  of  Form 
393,  part  m.  Finally,  the  installation 
charge  may  be  a  one  time  charge  or  set 
up  in  installments. 

F.  Procedural  and  Jurisdictional  Issues 

1.  Preemption  of  Franchise  Agreements 
Barring  Rate  Regulation 

70.  The  Rate  Chtier  stated  that  the 
1992  Cable  Act  preempts  provisions  in 
existing  franchising  agreements  barring 
rate  regulation  by  franchising 
authorities.  It  dted  the  House  Report 
which  stated  that  all  franchising 
authorities,  regardless  of  preexisting 
provisions  in  a  franchise  agreement, 
now  have  the  right  to  regulate  basic 
cable  service  fttes  if  they  meet  the 
certification  requirements.  In  this 


regard,  it  noted  that  Congress  would  not 
have  expressly  grandfathered  specified 
types  of  rate  regulation  agreements  in 
section  623(j)  of  the  Communications 
Act  had  it  intended  that  any  other  rate 
regulation  agreemen  s  would  continue 
in  force  and  effect. 

71.  One  petitioner,  representing  cable 
interests,  requests  that  the  Commission 
allow  cable  operators  and  franchising 
authorities  to  enter  irto  new  agreements 
under  which  local  authorities  would 
forbear  regulation.  This  petitioner 
contends  that  such  agreements  serve  the 
public  interest  to  the  extent  that  a 
franchising  authorit;'  may  negotiate 
benefits  such  as  upgrades  and  expanded 
services  areas,  or  where  it  determines 
that  it  can  make  better  use  of  its 
franchise  fees  than  i'  costly  rate 
regulation.  The  petii  oner  proposes  that 
such  agreements  may  not  be 
conditioned  on  some  alternate  form  of 
rate  regulation,  and  'hat  they  permit  the 
franchising  authorit  '  to  seek 
certification  if  the  c^ble  operator 
breaches  the  agreement.  Another  group 
of  cable  operators  asserts  that  such 
agreements  would  reduce  the  number  of 
Commission  cost-of-service  proceedings 
and  appeals  of  local  cost-of-service 
proceedings,  as  wel  as  permit 
negotiation  for  serv  ce  options  that  may 
not  be  easily  obtained  without  cost-of- 
service  showings. 

72.  We  believe  that  the  types  of 
arrangements  described  by  the 
petitioners  are  not  permitted  under  the 
Act.  As  the  Conference  Report  stated  the 
goal  of  section  623  a)  of  the 
Communications  Act  "is  to  protect 
subscribers  of  any  cable  system  that  is 
not  subject  to  effective  competition  from 
rates  that  exceed  the  rates  that  would  be 
charged  if  such  a  system  were  subject  to 
effective  competition."  It  is  apparent 
that  Congress  did  not  intend  to  permit 
local  franchising  authorities  to  bargain 
away  this  statutory  protection  for  local 
subscribers  in  exchange  for  some  other 
related  or  wholly  unrelated  benefit, 
whether  perceived  or  actual.  Under  the 
current  regulatory  scheme,  a  franchising 
authority  that  does  not  believe  rate 
regulation  is  necessary  may  simply 
choose  not  to  seek  certification  from  the 
Commission.  The  franchising  authority 
may  conclude,  for  instance,  that  the 
cable  operator's  basic  rate  is  reasonable 
and  its  service  satisfactory,  or  the 
franchise  fee  may  be  earmarked  for 
other  governmental  purposes.  As  stated 
in  the  Rate  Order,  the  Commission  will 
not  assume  jurisdiction  at  this  time 
where  a  franchising  authority  does  not 
apply  for  certification.  Such  a  decision 
by  the  franchising  authority,  however, 
does  not  and  cannot  preclude  it  from 
seeking  certificatioii  in  the  future  if 


circumstances  warrant  local  rate 
regulation. 

2.  Cable  Operator  Responses  to  Cable 
Programming  Services  Complaints 

73.  Section  623(c)(1)(B)  of  the 
Communications  Act  requires  the 
Commission  to  establish  "fair  and 
expeditious  procedures  for  the  receipt, 
consideration  and  resolution  of 
complaints"  regarding  cable 
programming  services.  Section  623(c)(3) 
provides  that,  with  the  exception  of 
complaints  filed  during  the  180-day 
period  following  the  effective  date  of 
our  rules,  cable  programming  service 
complaints  must  be  filed  within  "a 
reasonable  period  of  time"  following  a 
change  in  rates,  including  a  change  in 
rates  resulting  from  a  tiering  change. 
The  Rate  Order  interpreted  'reasonable 
period  of  time"  as  45  days  from  the  time 
a  subscriber  receives  a  bill  from  the 
cable  operator  that  refiects  the  rate 
increase.  The  Rate  Order  also 
determined  that  the  complainant  must 
supply  certain  readily  available  factual 
information  to  make  a  "minimum 
showing,"  on  a  standard  complaint 
form,  to  receive  adjudication  of  the 
complaint.  Complaints  that  fail  initially 
to  meet  the  minimum  showing 
requirement  will  be  dismissed  without 
prejudice  and  the  complainant  will  be 
given  one  additional  opportunity  to  file 
a  corrected  complaint.  Absent  a 
Commission  notification  that  the 
complaint  fails  to  make  the  minimum 
showing,  the  cable  operator  must 
respond  within  30  days  from  the  date  of 
service.  A  cable  operator  failing  to  file 
and  serve  a  response  to  a  valid 
complaint  may  be  deemed  in  default, 
and  an  order  may  be  entered  against  the 
cable  operator  finding  the  rate  in 
question  to  be  unreasonable  and 
mandating  appropriate  relief. 

74.  Certain  cable  operators  argue  that 
the  Commission  should  first  determine 
whether  a  complaint  is  meritorious 
before  the  operator  is  obligated  to 
respond.  Petitioners  contend  that  the 
burden  should  not  be  placed  on  the 
cable  operator  to  respond  in  30  days  if 
the  Commission  is  unable  to  dismiss 
frivolous  complaints  within  that  time 
period.  They  argue  that  if  the 
Commission  does  not  first  determine 
that  a  complaint  fails  to  meet  the 
minimal  requirements,  then  the  cable 
operator  should  be  able  to  respond 
simply  that  the  complaint  is  deficient 
and  not  be  required  to  justify  its  rates. 

75.  We  believe  that  cable 
programming  service  complaint 
procedures  adopted  in  the  Rate  Order 
effectively  implement  the  statutory 
mandate.  With  respect  to  patently 
defective  complaints.  Commission 
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processing  shoukl  eliminate  such 
complaints  within  30  days,  prior  to  an 
operator's  response.  If  petitioners  mean 
to  implicate  complaints  that  are  not 
patently  defective,  they  would  seem  to 
transform  the  subscriber's  "minimum 
showing"  requirement  into  a  prima 
facie  showing  requirement,  which 
would  be  in  direct  contradiction  to  the 
purpose  of  Section  623.  Petitioners' 
proposal  would  also  delay  Commission 
consideration  of  the  subscriber's 
complaint,  because  the  subscriber  and 
the  Commission  wouid  ultimately  wait 
longer  for  the  cable  operator's 
substantive  response  before  the  rates 
could  be  considered.  As  a  practical 
matter,  the  cable  operator,  not  the 
subscriber,  is  privy  to  the  information 
that  will  support  its  rates.  Moreover, 
most  cable  operators  can  be  expected  to 
have  already  performed  a  benchmark 
calculation  to  some  level  of  precision  in 
setting  their  rales.  The  30-day  time 
period  for  cable  operator  responses  to  a 
cable  programming  services  complaint 
(unless  dismissal  occurs  during  that 
period)  thus  sufficiently  addresses  the 
Commission's  ability  to  review  the 
complaints  in  a  complete  and  timely 
fashion,  while  preserving  congressional 
intent  to  place  a  minimal  burden  on 
subscribers. 

3.  Refund  Liability  Pursiiant  to 
Unsuccessful  Effective  Competition 
Challenge 

76.  The  Rate  Oder  stated  that  a  cable 
operator  may  file  a  petition  for 
reconsideration  of  the  franchising 
authority's  certification  within  30  days 
after  the  certification  is  granted.  It  also 
stated  that  if  the  petition  for 
reconsideration  challenges  the 
presumption  that  effective  competition 
is  absent,  rate  regulation  will  be 
automatiraily  stayed  until  resolution  of 
the  petition.  If  the  petition  is  resolved 
in  the  franchising  authority's  favor,  i.e., 
no  efiiective  competition  is  found,  the 
cable  operator  would  be  subiect  to 
refund  liability  back  to  the  date  the 
petition  was  filed.  Tne  Commission 
adopted  this  procedure  to  protect  the 
rights  of  cable  operators  to  be  free  of  rate 
regulation  in  the  event  effective 
competition  does  exist,  while  ensuring 
that  subscribers  receive  compensation 
for  any  overages  charged  during  the 
pendency  of  an  ultimately  unsuccessful 
petition. 

77.  A  number  of  municipehties 
contend  that  refund  hability  dating  back 
only  to  the  date  of  hling  the  petition  for 
reconsideration,  if  misinterpreted,  could 
encourage  cable  operators  to  make  such 
filings  regardless  of  the  petition's 
underlying  merits,  because  it  would 
reduce  their  refund  liabiUty  by  at  least 


a  month,  and  possibly  much  longer. 
This  would  occur  because  the  cable 
operator's  refund  liability  goes  back 
potentially  to  the  elTective  date  of  the 
rate  rules,  i.e..  September  1. 1993,  for 
the  systems  serving  most  subscribers.  If 
a  franchising  authority  woe  to  seek 
certification  on  October  1, 1993,  and  the 
cable  operator  were  to  challenge  that 
certification  request  on  the  basis  of 
effective  competition  on  October  31, 
1993,  the  provision  could  be  read  to 
limit  the  operator's  refund  liability  to 
October  31, 1393.  This  would  remove 
the  refund  Uability  for  a  two-month 
period,  even  if  the  operator  were  to 
ultimately  lose  the  effective  ccHnpetition 
challenge.  Petitioners  are  correct  in 
pointing  out  this  unintended  and 
inappropriate  possibility.  Therefore, 
cable  operators  fihng  an  effective 
competition  challenge  will  be  sub)ect  to 
the  same  refund  liability  as  all  other 
systems  should  their  challenges  prove 
unsuccesshil.  and  %  76.911(c)i(3)  of  the 
Commission's  rules  is  clarified 
accordingly. 

4.  Basic  Tier  Definition 

78.  SecUon  3(b)(7KA)  of  the  1992 
Cable  Act  provides  that  the  minimum 
contents  of  the  basic  service  tier  should 
include:  all  signals  carried  in  fulfillment 
of  the  requirements  of  sections  614  and 
615  of  the  Communications  Act;  any 
public,  educational,  or  government 
access  channels  required  by  the 
franchise;  and  any  signal  of  any 
television  broadcast  station  that  is 
provided  by  the  cable  operator  to  any 
subscriber,  except  a  signal  which  is 
secondarily  trarumitted  by  a  satellite 
canier  beyond  the  local  service  area  of 
such  station.  The  Rate  Order  stated  that 
this  statutory  definition  of  the  basic 
service  tier  preempted  provisions  in 
franchise  agreements  that  require 
additional  services  to  be  earned  on  the 
basic  tier. 

79.  A  number  of  municipalities  argue 
that  this  interpretation  is  inconsistent 
with  preexisting  sections  of  the 
Conununicatior^s  Act,  added  by  the 
1984  Cable  Act,  that  have  not  been 
superseded  by  the  1992  Cable  Act,  such 
as  section  625(a)(1)(B).  relating  to  the 
modification  of  existing  franchise 
obligations.  Petitioners  argue  that 
because  this  provision  (>ermits  a 
franchising  authority  to  prohilul  a  cable 
operator  from  changing  the  "mix, 
quality  or  level"  of  cable  services 
required  in  a  franchise  unless  the  cable 
operator  demonstrates  that  such  "mix, 
quality  or  level"  of  services  remain  the 
.same  after  any  modification,  a 
franchising  authority  could  prohibit  the 
retiering  of  programming  from  basic  to 
another  tier. 


80.  Petitioners  also  argue  that  because 
section  624(b)(2)(B)  of  the 
Communications  Act  allows  franchising 
authorities  to  enforce  requirements  "for 
broad  categories  of  video  programming 
or  other  services,"  Congress  did  not 
intend  to  preempt  preexisting  franchise 
agreements.  In  any  event,  they  contend, 
requirements  in  an  existing  agreement 
are  those  to  which  the  franchising 
authority  and  the  cable  operator  have 
already  agreed,  and  were  not  imposed 
unilaterally  by  the  franchising  authority. 

81.  One  petitioner  argues  that  the 
1992  Cable  Act  amended  the  1984  Cable 
Act  specifically  to  permit  franchising 
authorities  to  take  into  account  the 
number  of  channels  on  a  tier  in  deciding 
whether  to  renew  a  franchise.  The 
petitioner  points  out  that,  in  the  1992 
Cable  Act.  Congress  specifically  omitted 
the  1984  Act's  prohibition  against  taking 
into  account  the  "level"  of  services  for 
renewal  purposes,  so  that,  it  argues, 
franchising  authorities  now  can  require 
a  certain  level  of  services,  i.e.,  specify 
the  niunber  of  channels  on  the  basic 
tier,  in  renewal  negotiations. 

82.  Petitioners  also  argue  that  because 
section  625(d)  allows  cable  operators  to 
rearrange  service  from  one  tier  to 
another  if  rates  for  these  tiers  are  not 
subject  to  regulation,  the  above 
reasoning  is  logical  only  with  respect  to 
cable  operators  not  subiect  to  rate 
regulation.  The  argue  that  this  provision 
would  be  unnecessary  if  all  cable 
operators  could  freely  move  services 
from  one  tier  to  another. 

83.  In  response  to  these  assertions,  a 
number  of  cable  interests  argue  that  the 
elements  of  basic  service  should  be  at 
the  cable  operators'  discretion,  and  not 
imposed  as  part  of  a  franchise 
agreement.  As  one  such  petitioner 
points  out,  the  franchising  authority 
could  require  so  many  basic  channels 
that  they  would  control  the  rates  of  all 
satellite-delivered  programming  services 
and  have  the  power  to  control  retiering, 
which  would  nullify  the  Commission's 
sole  jurisdiction  over  cable 
programming  services  in  section  623. 
The  municipalities  reply  that  if  cable 
operators  have  the  sole  discretion  to  add 
satellite-delivered  programing  to  the 
basic  tier,  this  already  eliminates  the 
Commission's  sole  jurisdiction  over 
those  chaiuiels. 

84.  We  reaffirm  the  Rate  Order's 
preemption  of  franchise  agreements  that 
purport  to  mandate  distribution  of 
additional  services  on  the  basic  tier 
beyond  the  new  statutory  requirement. 
The  legislative  histmy  of  the  1992  Cable 
Act  is  unequivocal  that  Congress 
intended  to  give  cable  operators  the 
right  to  determine  the  eliements  of  the 
basic  tier,  subject  to  the  iniDtm^m 
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statutory  requirements.  We  believe  that 
this  flexibiUty  is  unaffected  by  the 
franchising  authority's  new  right  to  take 
into  account  the  "level"  of  services  at 
renewal  time.  Indeed,  the  Senate  Report 
indicates  that  section  626  was  amended 
to  "allow  the  franchising  authority  to 
consider  the  level  of  service  provided 
over  the  system  throughout  the 
franchise  term."  Thus,  it  8pp>ears  that 
the  franchising  authority's  right  to 
consider  the  "'level"  of  services  does  not 
relate  only  to  the  basic  tier,  or  to 
specific  channels,  but  to  the  system 
capacity  as  a  whole. 

85.  Tne  fact  that  Congress  left  section 
625  unchanged  suggests  that  a 
franchising  authority  may  deny  a 
modification  request,  based  on  the 
franchising  authority's  determination 
that  the  cable  operator  has  changed  the 
"mix,  quality  and  level"  of  services 
required  by  the  franchise.  But  this 
determination  must  similarly  relate  to 
the  system  as  a  whole,  not  just  to  the 
specific  composition  of  the  basic  tier. 
Thus,  the  mimidpalities  have  not 
presented  any  persuasive  arguments 
that  Congress  intended  to  grant  them 
discretion  over  the  basic  tier 
comi>osibon. 

86.  The  affirmative  authorization  in 
section  625(d)  of  the  Communications 
Act  for  system  of)erators  to  switch 
services  among  unregulated  service 
tiers,  although  of  less  import  following 
adoption  of  the  1992  Act,  is  not 
inconsistent  with  the  \iew  expressed  in 
the  Rate  Order  and  in  the  Conference 
Report  that,  in  the  regulated 
environment,  the  basic  tier  is  to  be 
composed  of  the  broadcast  and  access 
channels  specified  in  the  statute  and 
such  other  services  "that  the  cable 
operator  may  choose  to  provide."  While 
we  are  bound  to  take  into  account  the 
comprehensive  statutory  scheme,  to 
harmonize,  if  possible,  seemingly 
contradictory  provisions,  and  to 
construe  the  statute  in  a  manner  that 
does  not  render  certain  provisions 
superfluous,  we  must  also  accord 
substantial  weight  to  recently-enacted 
amendments  and  their  legislative 
history.  In  this  case,  that  history  evinces 
Congress'  intention  to  displace  the 
franchising  authority's  discretion  over 
the  composition  of  the  basic  tier. 
Allowing  franchising  authorities  to 
continue  to  enforce  service 
requirements  for  the  basic  tier  that  are 
well  beyond  the  statutory  requirements 
would  clearly  compromise  Congress' 
principal  concern  in  enacting  the  1992 
Cable  Act  that  cable  operators  provide 
local  services  on  a  basic  tier  at 
reasonable  rates.  Thus,  we  affirm  our 
prior  conclusion  that  franchising 
authorities  do  not  have  the  authority 


under  the  Act  to  requ  re  carriage  on  the 
basic  tier  of  channels  other  than  those 
set  forth  in  the  statute. 

G.  The  Price  Cap  Governing  Cable 
Service  Rates 

87.  bi  the  Rate  Order,  we  determined 
that  rates  for  regulated  cable  service 
would  be  governed  by  a  price  cap 
mechanism  once  initial  regulated  rates 
were  determined  either  through  the 
benchmark  or  cost-of- service 
approaches.  Capped  rates  may  be 
adjusted  annually  for  inflation.  In 
addition,  cable  operators  may  pass 
through  to  subscribers  increases  in 
certain  categories  of  external  costs  to  the 
extent  that  such  increases  exceed 
inflation:  costs  of  retransmission 
consent  fees  incurred  after  October  6, 
1994,  other  programming  cost  increases, 
taxes,  and  the  costs  of  franchise 
requirements  including  PEG  access 
dianneis.  Franchise  fe<?s  are  also 
accorded  external  cost  treatment.  A 
number  of  petitioners  and  responding 
commenters  have  expressed  concerns 
about,  and/or  suggested  modifications 
to,  various  features  of  cur  price  cap 
requirements.  We  addr*«s  these 
concerns  and  proposals  in  turn. 

1.  External  Costs 

88.  General  Issues.  Several  petitioners 
urge  the  Commission  to  adopt  suggested 
overarchingcriteria  for  determining 
eligible  categories  of  external  costs. 
They  contend,  for  example,  that 
operators  have  substantial  bargaining 
control  over  programming  costs, 
franchise  fees,  and  other  franchise 
requirements,  and  that  only  costs  that 
are  beyond  the  control  of  the  cable 
operator  should  be  subject  to  external 
treatment.  Several  telephone  companies 
contend  that  telephone  companies 
subject  to  price  cap  requirements  can 
only  pass  through  costs  triggered  by 
administrative,  legislative,  or  judicial 
action  beyond  the  control  of  the  carriers, 
and  that  we  should  limit  passthrough  of 
external  costs  to  the  sane  extent  that  we 
permit  telephone  companies  to  do  so. 
Telephone  companies  also  urge  that  we 
incorporate  a  sharing  feature  in  the 
price  cap  mechanism  for  cable  service 
similar  to  the  one  that  we  have  included 
in  the  price  cap  rules  for  telephone 
carriers.  NATOA  argues  that  external 
treatment  should  only  be  accorded  to 
h^nchise  fees  because  the  Commission's 
benchmark  formula  generally  reflects  all 
costs  other  than  banchise  fees  and  that 
allowing  external  treatment  for  other 
costs  would  permit  operators  to  recover 
such  costs  twice. 

89.  As  indicated,  our  price  cap 
governing  cable  service  rates  accords 
external  cost  treatment  to  costs  of 


retransmission  consent  fees  incurred 
after  October  6, 1994,  other 
programming  cost  increases,  franchise 
fees,  taxes,  and  the  costs  of  franchise 
requirements  including  PEG  access 
channels.  We  adopted  each  category  of 
external  costs  based  on  the 
considerations  pertaining  to  the 
categorv-  as  discussed  in  the  Rate  Order. 
As  modified  and  clarified  below,  we 
believe  that  these  external  costs  will 
permit  an  initial  implementation  of 
cable  service  rate  regulation  that  will 
achieve  the  goals  for  that  regulation 
expressed  in  the  Rate  Order.  These 
categories  of  costs  will  broaden  cable 
operators'  opportunities  to  recover  the 
actual  changes  in  such  costs,  instead  of 
relying  on  a  general  inflation 
adjustment,  while  at  the  same  time  not 
being  so  extensive  as  to  imdermine  the 
benefits  of  a  price  cap  mechanism  as  the 
primary  method  of  regulation  of  cable 
ser\'ice  rates.  We  will  also  monitor  the 
impact  of  these  categories  of  external 
costs  and  will  modify  and  refme  them 
as  necessary  to  assure  that,  as  a  whole, 
they  will  achieve  our  goals  for  rate 
regulation  of  cable  service.  For  these 
reasons,  we  do  not  find  it  necessary  to 
adopt  the  more  restrictive  overarching 
standards  for  determination  of  external 
costs  sought  by  some  petitioners. 

90.  More  partlcularfy.  we  do  not 
believe  that  the  cable  operators'  control 
over  the  costs  in  question  should  be  the 
exclusive  criterion  for  selection  of 
external  costs.  Thus,  as  discussed  in  the 
Rate  Order,  other  objectives  such  as 
assuring  the  continued  growth  of 
programming  diversity  may  dictate 
different  criteria.  Telephone  companies 
have  failed  to  advance  a  suilicient 
reason  why  we  should  adopt  as  an 
overriding  policy  goal  achieving  parity 
in  price  cap  mechanisms  for  the  two 
industries.  Instead,  our  price  cap 
requirements  for  cable  and  telephone 
services  are,  and  should  be,  based  on 
the  respective,  separate  considerations 
discussed  in  the  proceedings  in  which 
we  adopted  those  respective 
requirements.>In  addition,  under  the 
price  cap  metJianism  changes  in 
external  costs  are  compared  to  inflation. 
Increases  in  external  costs  more  than 
inflation  will  be  reflected  in  rate 
increases,  and  decreases  in  such  costs 
and  increases  less  than  inflation  will  be 
reflected  in  rate  reductions  Thus, 
contrary  to  NATOA's  assertions,  there  is 
no  double  recovery  for  costs  accorded 
external  treatment.  For  these  reasons, 
we  will  not  change  the  scop>e  of  our 
extemal  cost  treatment. 

91.  Retransmission  Consent  Fees,  in 
the  Rate  Order,  we  observed  that  not 
treating  retransmission  consent  fees  as 
external  to  the  price  cap  may  provide 
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operators  the  greatest  incentive  to  drive 
a  hard  bargain  with  broadcasters  over 
the  value  of  broadcast  signals.  However, 
we  recognized  that  such  an  approach 
could  risk  the  non-carriage  of  broadcast 
signals  if  an  operator  and  broadcaster 
are  unable  to  reach  a  final  agreement 
regarding  a  retransmission  consent  fees. 
In  addition,  we  concluded  that  treating 
retransmission  consent  fees  as  external 
to  the  price  cap  would  provide  greater 
assurance  that  broadcast  signals  are 
carried  because  operators  could  recover 
these  costs  through  increased  rates  for 
cable  service.  The  Commission  thus 
determined  that  providing  external 
treatment  for  increases  in  costs 
associated  with  retransmission  consent 
fees  best  balances  these  competing 
interests.  However,  in  order  to  prevent 
any  sudden  increase  in  subscriber  rates 
due  to  initial  retransmission  consent 
fees,  we  provided  that  external 
treatment  for  retransmission  consent 
fees  would  copmence  after  October  6, 
1994.  External  treatment  is  limited  to 
the  new  or  additional  fees  beyond  those 
already  being  charged  on  that  date. 

92.  Cable  operators  agree  with  the 
Commission's  decision  to  treat  costs 
associated  with  retransmission  consent 
fees  as  external  to  the  price  cap. 
However,  they  dispute  the  justification 
for  delaying  such  treatment  of 
retransmission  consent  fees  until 
October  6, 1994,  as  described  above. 
Blade  contends  that  although  operators 
have  long  carried  broadcast  signals, 
cable  service  rates  historically  have  not 
reflected  a  significant  "value"  for  these 
signals.  If  we  preclude  operators  from 
recouping  these  costs.  Blade  threatens  to 
drop  a  number  of  broadcast  signals 
demanding  retransmission  consent  fees. 

93.  We  are  not  persuaded  that  we 
should  alter  the  starting  date  for 
external  cost  treatment  of 
retransmission  consent  fees.  As  we 
stated  in  the  Rate  Order,  delaying  the 
external  treatment  of  retransmission 
consent  fees  until  that  date  will  protect 
consumers  from  abrupt  rate  increases  in 
response  to  new  retransmission  consent 
arrangements  occurring  on  or  after 
October  6, 1993.  We  believe  that 
protecting  consumers  from  abrupt  rate 
increases  fulfils  our  statutory  mandate 
and  should  be  accorded  greater  weight 
than  the  fact  that  retransmission  consent 
fees  are  new  costs  to  cable  operators. 
Delaying  the  starting  date  for  external 
cost  treatment  for  retransmission 
consent  fees  also  is  more  likely  to 
encourage  cable  operators  to  negotiate  a 
fair  price  for  retransmission  consent 
fees.  We  do  not  believe  that  this  will 
lead  to  significant  numbers  of  cable 
operators  dropping  stations  instead  of 
seeking  to  negotiate  a  fair  price  for 


retransmission  consent  fees.  In  addition, 
as  stated  in  the  Rate  Order,  we  believe 
that  cable  rates  already  reflect  the  value 
of  broadcast  signals  offered  to 
subscribers.  Thus,  to  some  extent, 
retransmission  consent  fees  merely 
reflect  compensation  to  broadcasters 
already  received  by  cable  operators  from 
subscribers.  Accordingly,  we  will  not 
alter  the  starting  date  for  external  cost 
treatment  for  retransmission  consent 
fees.  As  we  stated  in  the  Rate  Order,  we 
will  closely  monitor  initial 
retransmission  consent  agreements  for 
their  potential  impact  upon  subscriber 
rates.  If  additional  measures  appear 
necessary  to  protect  subscribers  from 
unwarranted  increases  in  the  rates  for 
cable  service  on  the  basic  tier,  we  will 
reexamine  this  treatment  of 
retransmission  consent  fees. 

94.  System  Upgrades.  In  the  Rate 
Order,  we  concluded  that  we  should  not 
give  external  treatment  to  costs  of 
system  improvements.  We  stated  that 
such  expenditures  are  likely  to  be 
significant  and,  if  automatically  passed 
through,  could  leatlto  substantially 
increased  rates.  We  also  stated  that  local 
authorities  should  be  permitted  to 
carefully  weigh  the  costs  and  benefits  of 
network  improvements.  We  then  held 
that  costs  of  network  improvements 
could  be  recovered  through  cost-of- 
service  showings  to  the  extent  they 
cannot  be  recovered  through  rates 
regulated  under  the  price  cap  scheme. 
We  stated  that  we  would  monitor  the 
effects  of  treating  network  improvement 
costs  this  way  and,  if  it  appeared  that 
this  treatment  thwarts  the  development 
of  new  technologies  and  services,  would 
review  our  decision  as  necessary. 

95.  Cable  operators  urge  the 
Commission  to  accord  external 
treatment  for  costs  associated  with 
upgrades  and  other  capital 
improvements.  They  state  that  the 
Commission's  benchmark/price  cap 
mechanism  does  not  account  for 
upgrade  costs.  Thus,  they  assert, 
operators  will  be  unable  to  recover  costs 
of  expansion  of  systems,  except  through 
cost  of  service  showings,  despite  the 
Commission's  stated  goal  to  "permit  the 
continued  growth  of  [cable]  services." 
Comcast  argues  that  requiring  operators 
to  recoup  such  costs  only  through  cost- 
of-service  showings  is  an  untenable 
option,  such  that  operators  may  choose 
not  to  undertake  upgrade  expansions  at 
all.  These  parties  suggest  that  we  permit 
upgrade  costs  to  be  treated  externally, 
subject  to  evaluation  by  the  local 
authorities. 

96.  Other  petitioners  support  the 
current  treatment  of  cable  system 
upgrade  costs,  as  described  in  the  Rate 
Order.  These  petitioners  argue  that  cable 


operators  should  not  be  permitted  to 
recover  these  costs  externally  from  the 
benchmark/price  cap  mechanism 
because  upgrade  costs  are  reflected  in 
the  survey  data  on  which  the 
benchmark  formula  is  based.  In 
particular,  they  note  that  systems  which 
upgraded  their  plant  and  operations 
prior  to  September  30, 1992  were 
sampled  in  the  survey  and  the  rates 
resulting  from  such  upgrades  are 
represented  in  our  benchmark  approach. 
Thus,  these  commenters  claim, 
permitting  external  treatment  for  such 
costs  would  result  in  operators'  double- 
recovery  of  upgrade  costs.  They  also 
contend  that  these  costs  are  within  the 
control  of  operators  because,  unless 
required  by  regulators  or  authorities,  the 
final  decision  whether  to  expand  the 
system  naturally  rests  with  the  cable 
operator.  NATOA  argues  that  permitting 
external  treatment  for  upgrade  costs 
may  not  be  in  the  public  interest 
because  only  a  few  subscribers  may 
receive  the  benefits  related  to  a  system 
expansion  whose  costs  will  be 
subsidized  by  all  subscribers.  GTE 
argues  that  if  the  substantial  costs 
associated  with  system  expansions  are 
permitted  to  be  passed-through  directly 
to  subscribers,  cable  systems  will  have 
no  incentive  to  make  only  prudent 
investments  in  plant  and  equipment. 
BellSouth  is  concerned  primarily  that 
permitting  operators  to  pass-through 
upgrade  costs  will  allow  them  to  recoup 
the  costs  of  establishing  new  non- 
regulated  services,  such  as  two-way 
communications  services,  within  the 
rates  for  regulated  services. 

97.  As  stated  in  the  Rate  Order, 
upgrade  costs  can  be  significant  and 
could  substantially  affect  cable  rates. 
After  reviewing  the  petitions  for 
reconsideration,  we  continue  to  believe 
that  such  costs  should  be  evaluated 
using  cost-of-service  principles,  and 
should  not  simply  be  passed  through  to 
subscribers  where  local  franchise 
authorities  have  the  opportunity  for 
only  a  cursory  review.  System  upgrades 
will  normally  involve  capital 
expenditures  that  will  be  recovered  over 
a  number  of  years.  A  determination  of 
the  appropriate  recovery  of  such  costs, 
including  a  fair  rate  of  return  and  the 
proper  allocation  of  costs  to  regulated 
and  unregulated  services,  necessarily 
involves  cost-of-service  issues. 
Accordingly,  we  believe  that 
establishment  of  any  external  treatment 
for  upgrade  expenditures  should  await 
adoption  of  cost-of-service  standards 
that  can  then  govern  any  external 
treatment  of  such  costs.  In  the  Cost-of- 
Service  Proceeding  we  are  also 
examining  streamlined  treatment  of 
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upgrade  costs.  If  adopted,  this  could 
provide  a  treatment  of  upgrade 
expenditures  substantially  similar  to     ^ 
external  treatment.  We  therefore  will 
address  in  that  proceeding  whether  and 
how  we  might  establish  external 
treatment  for  upgrade  expenditures. 
Also,  if  the  upgrade  involves  a  change 
in  the  number  of  channels  offered,  we 
are  continuing  to  examine 
methodologies  to  take  into  account  the 
increased  costs,  hi  the  interim,  operators 
seeking  to  recover  such  costs  may  do  so 
through  a  cost-of-service  showing. 

98.  Costs  of  Franchise  Requirements. 
The  Cable  Act  of  1992  requires  that  in 
setting  basic  service  rates,  we  take  into 
account  the  reasonably  and  properly 
allocable  p>ortion  of,  inter  alia:  The  cost 
of  satisfying  franchise  requirements  to 
support  public,  educational,  or 
governmental  channels  or  the  use  of 
such  channels  or  any  other  services 
required  under  the  franchise,  and  the 
costs  of  any  public,  educational,  and 
governmental  access  programming 
required  by  the  franchising  authority. 
The  regulatory  framework  for  regulation 
of  cable  service  adopted  in  the  Rate 
Order  took  these  costs  into  account  in 
part  by  providing  that  the  costs  of 
satisf>'ing  franchise  requirements, 
including  the  cost  of  satisfying  franchise 
requirements  for  local,  public, 
educational,  and  governmental  access 
channels,  would  be  accorded  external 
cost  treatment.  We  stated  that  these 
costs  are  largely  beyond  the  control  of 
the  cable  operator,  and  should  be  passed 
on  to  subscribers  without  a  cost-of- 
service  showing. 

99.  On  reconsideration, 
municipalities  generally  urge  the 
Commission  to  define  narrowly  the 
scope  of  costs  of  franchise  requirements 
that  cable  systems  will  be  permitted  to 
pass-through  directly  to  subscribers  as 
external  costs.  King  County  contends 
that  franchise-related  costs  are  not 
beyond  the  control  of  operators  in  that 
cable  systems  bargain  actively  with 
authorities  over  long  periods  of  time 
over  these  requirements.  Michigan 
Communities  warns  the  Commission 
that  operators  will  attempt  to  turn  the 
Commission's  price  cap  into  a  "price 
floor"  Dy  characterizing  most  major 
franchise-related  costs  as  external  costs. 
It  is  concerned  that  operators  will 
attempt  to  force  authorities  to  permit 
operators  to  characterize  anything  in  a 
new  franchise  agreement  as  a  franchise 
requirement  entitled  to  pass-through 
treatment.  It  slates  that  opierators  will 
seek  external  cost  treatment  for  all  new 
standards  required  of  operators  by  law, 
including  customer  service  standards, 
technical  standards,  SEX^  requirements, 
local  zoning  laws,  social  security 


payments,  and  any  other  legal 
requirement  tightened  since  the  last 
franchise  agreement.  NATOA  urges  the 
Commission  to  define  the  term  "costs  of 
franchise  requirements"  to  include  only 
direct  and  verifiable  monetary  costs 
specifically  enumerated  by  a  dollar 
amount  in  a  franchise  agreement  to 
satisfy  franchise  requirements  imposed 
by  the  authority.  In  addition,  NATOA 
believm  that  the  Commission  should 
not  accord  external  L'eatment  to 
franchise-related  costs  that  operators 
currently  provide  on  a  voluntary  basis 
such  as  customer  service-related  costs 
that  many  operators  incur  in  voluntarily 
complying  with  minimum  service 
standards  adopted  by  NCTA.  NATOA 
also  argues  generally  that  it  is  unfair  to 
allow  operators  to  pass-through  costs 
they  may  currently  incur,  such  as  costs 
incurred  to  comply  with  the 
Commission's  recently  adopted 
customer  service  standards. 

100.  Cable  operators,  on  the  other 
hand,  generally  argue  thai  external 
treatment  of  franchise-reliJted  costs 
appropriately  allows  them  to  recover  the 
costs  of  items  required  by  local 
/dthborities  in  exchange  fcr  franchises, 
and  that  such  costs  are  largely  under  the 
control  of  local  authorities.  NCTA 
contends  that  there  is  no  justifiable 
distinction  between  franchise-related 
costs  specifically  enumerated  by  a 
dollar  amoimt  within  a  franchise 
agreement  and  those  requiring  in-kind 
exjjenditures.  NCTA  states  that  NATOA 
misunderstands  current  Commission 
rules,  which  permit  the  pass-through 
only  of  increases  in  external  costs  that 
exceed  the  GNP-PI.  Continental  asserts 
that  certain  costs,  particuiarly  PEG 
access  channels  and  institutional 
networks,  should  be  treated  externally 
from  the  price  eep  because  these  are 
clearly  traditional  franchise 
requirements.  Continenta'  further 
objects  to  permitting  loca'  authorities  to 
exclude  overhead  for  reC-  access 
channels  and  requiring  operators  to 
spread  franchise-related  costs  over  the 
franchise  agreement  term.  Continental 
notes  that  it  has  expended  tremendous 
funds  for  customer  service;  thus,  it 
believes  that  it  should  be  permitted  to 
recover  at  least  increases  in  these  costs 
due  to  new  government  standards,  as 
permitted  under  the  Commission's 
current  rules. 

101.  We  believe  that  the  scope  of  costs 
that  are  eligible  for  external  treatment  as 
costs  of  satisfying  franchise 
requirements  should  be  guided  by  the 
statutory  language  indicating  that  our 
regulatory  framework  for  the  basic 
service  tier  should  take  such  factors  into 
account.  Thus,  such  costs  include  the 
costs  of  satisfying  frandiise 


requirements  to  support  public, 
educational,  or  governmental  channels 
or  the  use  of  such  channels  or  any  other 
services  required  under  the  frar*<Jjise, 
and  the  costs  of  any  public  educational, 
and  governmental  access  programming 
required  by  the  frarichising  authority. 
102.  This  statutory  language  should 
be  interpreted  in  a  way  that  will 
produce  equitable  results  for  operators 
and  subscribers.  We  believe  that  this 
objective  will  be  met  by  providing  that 
only  increases  in  the  costs  of  complying 
with  services  specifically  required  in 
the  franchise  documents  will  be  eligible 
for  external  treatment.  This  will  permit 
local  authorities  and  individual  systems 
to  work  cooperatively  to  establish  the 
costs  of  meeting  franchise  requirements 
that  will  be  accorded  external  treatment. 
If  specifically  required  by  franchising 
authorities,  however,  we  believe  that 
costs  of  meeting  such  requirements 
should  be  accorded  external  treatment. 
This  will  include  meeting  teciinical  and 
customer  service  standard  requirements 
that  exceed  the  federal  standards  and 
potentially  upgrade  requirements.  The 
costs  of  simply  complying  with  federal 
customer  service  and  technical 
standards,  however,  will  not  be  treated 
as  external  costs.  We  believe  that  this 
approach  will  be  fair  to  operators  by 
assuring  that  they  can  recover  costs  of 
meeting  local  requirements. 

103.  Taxes.  The  Cable  Act  of  1992 
requires  the  Commission  in  establishing 
regulations  governing  rates  for  the  basic 
service  tier  to  take  into  account,  inter 
alia,  the  reasonably  and  properly 
allocable  portion  of  taxes  and  fees 
imposed  by  any  state  or  local  authority 
on  transactions  between  cable  operators 
and  subscribers,  and  assessments  of 
general  applicability  imposed  by  a 
governmental  entity  applied  against 
cable  operators  or  cable  subscribers.  In 
the  Rate  Order,  we  determined  that  we 
met  the  statutory  directive  to  take 
general  assessments  into  account  by 
providing  for  a  general  inflation 
adjustment  to  capped  rates  that  could  be 
expected  to  recover  increases  in  such 
costs.  We  met  the  statutory  directive  to 
take  into  account  taxes  imposed  diretily 
on  the  provision  of  cable  television 
service  by  providing  for  external 
treatment  of  these  taxes  under  our 
benchmark/price  cap  requirements. 
Thus,  our  rules  provide  that  increases  in 
state  and  local  taxes  applicable  to  the 
provision  of  cable  television  service  are 
external  costs  and  may  be  passed- 
through  to  subscribers  without  a  cost-of- 
service  showing. 

104.  On  reconsideration,  several 
petitioners  request  that  we  afford 
external  treatment  to  certain  California 
taxes  that  are  imposed  on  cable 
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operators  in  that  state.  Specifically, 
these  parties  ask  that  the  California 
possessory  interest  tax  be  treated  as  an 
external  cost  for  purposes  of  the  initial 
rate  benchmarks  and  future  rate 
increases.  They  argue  that  while  this 
levy  is  not  an  industry-specific  tax,  it  is 
nevertheless  assessed  in  a  unique 
manner  against  cable  operators  that 
warrants  external  cost  treatment  under 
§  76.922(d)(2)(i)(A)  of  our  rules.  In  this 
regard,  they  describe  the  tax  as  being 
different  from  a  generally  applicable 

S)rop€rty  tax  that  would  be  accounted 
or  in  the  GNP-PI  adjustment. 
Furthermore,  they  explain  that  it  is  a 
significant  tax  outside  the  control  of 
cable  operators.  One  petitioner  also 
requests  similar  external  treatment  for 
the  California  utility  user  tax.  The 
utility  user  tax  is  described  as  a  local  tax 
on  customers  of  California  utilities  and 
cable  television  service. 

105.  Our  rule  concerning  external 
treatment  of  taxes  is  formulated  to 
encompass  only  taxes  imposed  by  state 
or  local  authorities  on  transactions 
between  cable  operators  and  cable 
subscribers;  taxes  of  general 
applicability  applied  against  cable 
operators  and  subscribers  are  to  be 
recovered  through  inflation  adjustment 
to  capped  rates.  This  approach  is 
narrowly  tailored  to  protect  consumers 
while  assuring  that  cable  operators  may 
recover  special  taxes  applicable  to  the 
provision  of  cable  television  service. 

106.  Based  on  the  record  before  us  we 
are  unable  to  conclude  that  the 
Cabfomia  possessory  interest  tax  is,  in 
every  instance,  the  type  of  tax  that  is 
entitled  to  be  passed  through  to 
subscribers  separately  and  specifically, 
rather  than  accounted  for  and  recovered 
as  part  of  the  GNP-PI  inflation 
adjustment.  However,  we  do  not 
disagree  with  petitioners  that  such  taxes 
may  be  entitled  to  external  treatment  on 
a  going  forward  basis  where  they  are  in 
fact,  as  CCTA  suggests,  "in  essence  and 
effect"  taxes  on  "transactions  between 
cable  operators  and  cable  subscribers." 
Whether  or  not  they  are  entitled  to  this 
treatment  is  dependent  ontthe  manner 
of  assessment.  ' 

107.  As  CCTA  indicates,  the  proper 
assessment  technioue  has  been  the 
subject  of  ongoing  litigation  in 
California  and  it  appears  that  difTerent 
jurisdictions  within  the  state  have 
chosen  to  apply  the  tax  in  different 
ways  so  that  in  some  situations  the  levy 
may  be  applied  in  a  common  fashion  to 
cable  and  other  businesses  whereas  in 
other  situations  ca^jle  may  be  subject  to 
a  relatively  unique  assessment  process. 
As  CCTA's  own  data  indicate,  for  some 
systems  the  levy  is  nominal  in  amount 
and  in  others  it  is  much  more 


significant.  Where  the  assessment  is 
very  directly  related  to  subscriber 
revenues,  such  as  where  the  tax  is  based 
on  a  value  of  intangible  assets  formula 
effectively  calculated  from  the 
operator's  income  for  the  provisions  of 
cable  service,  then  such  a  tax  should, 
we  believe,  be  treatable  as  a  costs 
subject  to  "external  treatment"  on  a 
going  forward  basis.  Where  this  is  not 
done  and  the  assessment  process  is  not 
different  for  cable  and  other  business, 
we  would  expect  this  tax  to  be  one  of 
the  costs  to  be  accounted  for  under  the 
inflation  adjustment  process.  This  result 
is,  we  believe,  consistent  with  the 
statutory  provisions  mandating  that  our 
regulations  take  into  account  taxes 
imposed  on  system  operators.  Such 
taxes  are  clearly  beyond  the  control  of 
the  system  operator  and  this  process 
should  both  avoid  unnecessary  cost  of 
service  showings  and  create  a  measure 
of  accountability  for  the  costs  imposed. 

108.  Limitations  on  External 
Treatment  of  Costs  of  Affiliated 
Programming.  In  the  Rate  Order,  we 
indicated  that  the  pass-through  of 
increases  to  the  program  services  of 
affiliated  programmers  is  limited  to  the 
lesser  of  the  annual  incremental 
percentage  increase  in  such  costs  or  the 
GNP-PI.  We  defined  affiliated 
programmers  in  the  same  manner  as 
they  are  defined  for  purposes  of  the 
program  access  rules.  We  indicated  that 
we  took  this  approach  with  respect  to 
affiliated  programming  out  of  concern 
about  the  abuses  that  might  occiur  if  we 
were  to  permit  vertically  integrated 
cable  operators  to  engage  in  unlimited 
pass-throughs  of  programming  costs  to 
their  subscribers. 

109.  Subsequently,  in  the  Cost-of- 
Service  NPRM.  we  offered  for  comment 
a  proposal  to  replace  the  cap  on 
affiliated  programming  increases  with 
affiliate  transaction  safeguards  that 
would  prevent  cable  MSOs  from 
imposing  unreasonable  programming 
costs  on  regulated  cable  subscribers.  As 
a  possible  safeguard,  we  proposed  to 
prescribe  the  methodology  for 
determining  the  value  of  such  costs  that 
could  be  recovered  in  regulated  cable 
service  rates.  In  particular,  we  asked 
whether  we  should  require  cable 
operators  to  record  affiliate  transactions 
at  prevailing  company  prices  offfered  in 
the  marketplace  to  third  parties, 
whenever  the  supplying  affiliate  has 
established  such  prices,  or  at  fair  market 
value. 

110.  Cable  operators  and  programmers 
contend  that  the  cap  of  affiliated 
programming  increases  will  adversely 
affect  the  cable  programming 
marketplace.  They  argue  that  cable 
systems  will  not  want  to  absorb 


affiliated  program  increases  and  will 
therefore  either  drop  such  services  or 
will  offer  them  a  la  carte.  In  either  case, 
they  claim  that  subscriber  programming 
choice  will  suffer.  Affected  affiliated 
programmers,  they  point  out,  would 
include  entities  that  provide  regional 
sports  programming,  minority 
entertainment  programming  and  non- 
profit, public  affairs  programming  (i.e., 
C-SPAN).  They  also  believe  the 
restriction  will  hurt  the  ability  of 
affiliated  programmers  to  compete  with 
nonaffiliated  program  services  and  will 
discourage  investment  in  the 
development  of  new,  high  quality 
program  services.  They  further  assert 
that  many  innovative  program  services 
exist  today  because  cable  MSOs  were 
willing  to  invest  in  their  services  at 
critical  stages  of  development. 

111.  Petitioners  also  challenge  the 
need  for  such  a  restriction  and  argue 
there  is  no  evidence  in  the  record  to 
support  adoption  of  such  a  rule.  They 
regard  the  Commission's  cost-shifting 
concerns  as  theoretical.  In  practice, 
under  the  new  regulatory  regime,  they 
believe  cable  MSOs  will  be  more 
concerned  with  increasing 
subscribership  than  with  obtaining  any 
marginal  benefit  from  unreasonable 
cost-shifting.  Some  petitioners  also 
assert  that  the  Commission's  program 
access  rules,  and  other  rate  evasion 
measures  provided  for  under  the  1992 
Cable  Act,  adequately  protect  against 
any  objectionable  cost-shifting  behavior 
without  the  need  for  a  limit  on  the 
recovery  of  affiliated  programming 
costs. 

112.  Petitioners  propose  several 
different  approaches  to  the  treatment  of 
affiliated  programming  costs.  For 
example,  Turner  Broadcasting  suggests 
that  we  only  apply  our  affiliated 
programming  pass-through  restriction  in 
cases  where  there  is  evidence  of 
discriminatory  pricing  to  affiliated 
systems  and  when  a  program  service  is 
primarily  distributed  to  affiliated  cable 
systems.  On  the  other  hand.  Discovery 
Communications  requests  that  we  allow 
complete  external  recovery  of  all 
programming  cost  increases  above  GNP- 
PI,  regardless  of  affiliation.  Other 
p)etitioners  suggest  that  we  adopt  some 
sort  of  transactional  safeguards  similar 
to  the  proposal  in  the  Cost-of-Service 
NPRM.  TCI,  Colony  Communications 
and  Liberty  Media  suggest  that  we  allow 
cable  operators  to  use  prevailing 
company  prices,  if  offered  in  the 
marketplace  to  third  parties,  to 
determine  programming  costs  that  may 
be  passed-through.  Another  proposal  by 
Viacom  International  would  permit 
cable  operators  to  pass-through  as 
affiliated  programming  costs  at  least  the 
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average  increase  in  nonaHiliated 
programming  expense  experienced  by 
systems  of  comparable  size  without  a 
GNP-PI  cap.  Telephone  companies  and 
municipalities  support  our  treatment  of 
a^iliated  programming  and  generally 
oppose  any  further  expansion  of  our 
external  cost  categories. 

113.  Where  rate  regulated  industries 
have  the  ability  and  incentive  to  recover 
costs  of  unregulated  activities  from 
regulated  service  subscribers,  we 
traditionally  have  established 
safeguards  to  prevent  such  improper 
cost  shifting.  Accordingly,  we  conclude 
that  we  should  maintain  in  place  some 
type  of  safeguard. 

114.  However,  we  are  persuaded  by 
petitioners  that  a  cap  on  affiliated 
programming  charges  could  limit 
operators'  ability  to  recover  otherwise 
fair  increases  in  the  costs  of 
programming  that  exceed  inflation.  As 
we  indicated  in  the  Rate  Order,  we 
attach  great  importance  at  this  stage  of 
rate  regulation  to  the  continued  growth 
of  programming.  On  balance,  we  thus 
believe  that  we  should  adopt  an  initial 
regulatory  approach  that  is  somewhat 
more  liberal  in  permitting  external 
treatment  of  affiliated  programming 
costs.  Specifically,  we  will  replace  the 
cap  on  affiliated  programming  costs 
with  affiliate  transaction  requirements 
of  the  type  proposed  by  some 
petitioners  and  additionally  proposed  in 
the  Cost-of-Service  NPRM.  Cable 
operators  may  pass-through  the  costs  of 
affiliated  programming  that  exceed 
inflation  as  long  as  the  price  charged  to 
the  affiliated  system  reflects  either 
prevailing  company  prices  offered  in  the 
marketplace  to  third  parties  (where  the 
affiliated  program  supplier  has 
established  such  prices)  or  the  fair 
market  value  of  the  programming.  We 
are  amending  §  76.922(d)(2)(vi)  to  reflect 
this  change.  We  will  further  examine 
this  issue  based  on  the  record  obtained 
in  the  Cost-of-Service  Proceeding  and 
we  may  refine  these  requirements  in 
that  proceeding,  if  necessary. 

115.  We  will  not  modify  the 
attribution  standard  for  identifying 
affiliated  programming  services  as  was 
suggested  by  Liberty  Media.  We  find 
that  use  of  the  5  percent  attribution 
standard  that  was  adopted  in  the 
program  access  proceeding  is 
appropriate  for  determining  when  our 
affiliate  transaction  requirements 
described  above  should  come  into  play. 
This  measure  of  affiliation  will  capture 
most  instances  in  which  ownership 
relationships  between  programmers  and 
cable  systems  could  create  incentives  to 
pass  through  excessive  costs  to  cable 
subscribers.  Also,  this  relatively 
inclusive  attribution  standard  is 


warranted  in  light  of  our  decision  to 
allow  the  pass-through  of  reasonable 
affiliated  programming  cost  increases 
above  the  rate  of  inflation.  As  with  our 
affiliated  programming  limitations 
generally,  we  may  further  examine  this 
ownership  affiliation  standard  in  the 
Cost-of-Service  Proceeding. 

2.  Starting  Date  for  External  Cost 
Treatment 

116.  In  the  Rate  Order,  we  determined 
that  for  all  categories  of  external  costs, 
other  than  franchise  fees  end 
retransmission  consent  fees,  changes  in 
external  costs  shall  be  measured  ^m 
the  date  on  which  the  sys'em  becomes 
subject  to  regulation,  or  180  days  from 
the  effective  date  of  our  regulations, 
whichever  occurs  first.  Any  changes  in 
external  costs  occurring  p-ior  to  that 
date,  including  those  sinca  September 
30, 1992,  will  not  be  accorded  external 
treatment.  For  those  systens  whose  base 
rate  is  determined  by  reference  to 
September  30, 1992  rates,  the 
Commission  determined  that  the 
permitted  rate  vh  11  be  calculated  by 
adjusting  rates  as  of  that  cate  forward 
only  for  inflation  until  thf  date  of 
regulation  or  180  days  firom  the  effective 
date  of  regulation,  whichever  occurs 
first.  We  recognized  that  precluding 
external  treatment  for  cost  increases 
over  this  initial  period  mey 
unnecessarily  encourage  oost-of-service 
showings  by  those  operat  Drs  who  have 
experienced  high  externa  costs  during 
the  interim.  However,  we  stated  that 
this  approach  will  save  operators  the 
burden  of  identifying  extnmal  costs 
since  September  30, 1992.  We 
determined  that  this  approach,  instead 
of  permitting  addition  of  3xtemal  costs 
firom  September  30, 1992  would  best 
balance  administrative  practicality 
against  p>ermitting  operators  the 
opportunity  automatically  to  recover 
external  costs. 

117.  Several  ceble  operators  object  to 
the  starting  date  "or  external  treatment 
of  costs  established  in  the  Rate  Order. 
These  commenters  argue  generally  that 
this  approach  creates  a  "gap"  period  of 
between  one  yea~  and  18  months, 
during  which  increases  in  external  costs 
above  inflation  incurred  -nay  never  be 
recovered.  Thus,  these  parties  contend 
that  initial  benchmark-determined  rates 
may  not  be  compensator'.  Discovery 
argues  that  the  starting  date  for  external 
cost  treatment  established  in  the  Rate 
Order  may  not  serve  the  oublic  interest 
goal  of  expanding  cable  service  because 
many  operators  may  hesitate  to  incur 
certain  external  cost  increases  prior  to 
the  initial  date  of  regulation,  such  as 
programming  costs  associated  with 
additional  channels.  These  commenters 


generally  favor  eliminating  the  "gap"  by 
establishing  a  single  date  on  which 
external  treatment  of  appropriate  cost 
increases  may  begin,  e.g.,  ONctober  1, 
1992.  or  the  effective  date  of  our  rules. 

118.  Under  our  starting  date  for 
external  cost  treatment,  cable  operators 
whose  rates  are  determined  by  reference 
to  September  30, 1992  rates  will  be 
permitted  to  adjust  those  rates  forward 
by  inflation  to  the  initial  date  of 
regulation,  or  180  days  from  the 
effective  date  of  our  regulations, 
whichever  occurs  first,  and  thereafter 
may  recover  increases  in  external  costs. 
Increasing  rates  by  a  general  measure  of 
inflation  should,  on  average,  permit 
most  cable  operators  to  roughly 
approximate  increases  in  costs  since 
September  30, 1992.  In  any  event, 
operators  whose  costs  have  increased 
more  than  inflation  may  attempt  to 
recover  the  costs  experienced  since 
September  30, 1992  through  a  cost-of- 
service  showing.  Requiring  or 
permitting  external  cost  treatment 
through  the  benchmark  process  since 
September  30, 1992  may  provide  a  more 
accurate  measure  of  external  costs  for 
most  cable  operators  but  would  entail 
considerably  more  administrative 
burden  on  operators  and  regulators.  In 
particular,  such  an  approadb  would 
entail  detailed  identification  of  costs 
back  to  that  time.  In  addition,  because 
regulation  will  be  taking  place  on  a  tier 
basis,  it  would  be  necessary  to  track 
changes  in  external  costs  on  a  tier  basis 
and  account  for  service  restructuring 
and  retiering  that  may  have  occurred 
since  that  time.  It  would  also  be 
necessary  to  apply  our  cost  accounting 
and  cost  allocation  requirements  back  to 
September  30, 1992.  We  believe  that  the 
administrative  difficulties  involved  in 
establishing  September  30, 1992  as  the 
starting  date  for  external  cost  treatment 
outweighs  any  greater  accuracy 
involved.  Accordingly,  we  will  retain 
the  starting  date  for  external  costs 
established  in  the  Rate  Order. 

3.  Frequency  of  Rate  Adjustments  Based 
on  Increases  or  Decreases  in  External 
Costs 

119.  In  the  Rate  Order,  we  provided 
for  an  annual  inflation  adjustment  to 
capped  rates.  We  also  have  indicated  in 
response  to  formally  submitted 
questions  that  cable  operators  should 
file  rates  increases  no  more  than  once 
per  year. 

120.  Cable  operators  argue  that 
permitting  rate  adjustments  based  on 
legitimate  changes  in  external  costs  only 
once  per  year  unfairly  burdens  operators 
by  forcing  them  to  absorb  these  costs 
until  the  next  opportunity  to  file  for  a 
rate  increase.  Cablevision,  for  example. 
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argues  that  this  "lag"  time  can  be  more 
than  a  year  in  some  instances.  These 
operators  thus  argue  that  cable  systems 
should  be  permitted  to  file  for  rate 
increases  based  on  changes  in  external 
costs  as  such  costs  arise.  These 
commenters  express  particular  concern 
over  recovering  as  soon  as  possible  the 
programming  costs  associated  with 
adding  a  new  channel.  NATOA.  on  the 
other  hand,  expresses  general 
satisfaction  with  our  current  rules 
permitting  such  rate  filings  only 
annually. 

121.  Limiting  capped  rates  to  annual 
adjustments  for  increases  in  external 
costs  clearly  would  involve  lesser 
administrative  burdens  on  operators  and 
regulators  than  more  frequent  filings. 
On  the  other  hand,  annual  filings  would 
require  cable  operators  to  forgo  recovery 
of  external  costs  for  up  to  one  year, 
which  could  create  undue  hardships 
should  a  system  experience  a  significant 
increase  in  costs  mid-year.  In  addition, 
we  note  that  in  an  unregulated 
environment  cable  operators  have 
generally  instituted  rate  increases  only 
on  an  annual  basis.  And.  cable  operators 
have  incentives  to  reduce  consumer 
concern  over  rate  increases  by  not 
instituting  frequent  rate  increases.  For 
these  reasons,  we  conclude  that  we  need 
not  limit  rale  increases  on  account  of 
increases  in  external  costs  to  an  annual 
basis,  although  we  believe  that  in  the 
vast  majority  of  such  cases  increases 
will  occur  only  once  a  year. 

122.  Under  our  external  cost 
n^quirements,  however,  increases  in 
external  costs  are  permilted  to  be 
reflected  in  rates  only  to  the  extent  they 
exceed  inflation.  Increases  in  external 
costs  thus  must  be  compared  to  the 
inflation  index.  The  GNP-PI  inflation 
index  is  released  quarterly  and  is  later 
updated.  We  provide  that  operators  may 
file  rate  increases  no  more  frequently 
than  quarterly  on  account  of  increases 
in  external  costs.  We  also  require  that 
where  rate  increases  are  made  based  on 
a  comparison  to  the  initial  quarterly 
inflation  index,  adjustments  must  be 
made  in  subsequent  rate  filings  to  reflect 
the  final  index.  Our  FCC  Form  394  and 
instructions,  to  be  released  in  the  near 
future,  will  prescribe  the  precise 
manner  of  making  these  adjustments. 
We  also  will  monitor  the  fie-xibility  we 
give  today  to  cable  operators  to  make 
relatively  frequent  rate  increases,  and 
stress  that  we  can  impose  more  stringent 
limitations  at  a  later  date  if  necessary  to 
protect  consumers. 

123.  We  also  recognize  that  cable 
operators  may  experience  decreases  in 
external  costs  oo  a  going-forward  basis. 
Prompt  raflsction  of  sudi  decreases  in 
rates  would  benefit  coosumers.  At  the 


same  time,  a  requirement  for  immediate 
rate  filiiigs  to  reflect  decreases  in 
external  costs  could  significantly 
increase  burdens  on  operators  and 
regulators.  Accordingly,  we  will  not 
require  such  rate  filings.  Instead,  we 
require  that  any  fiUng  to  reflect 
increases  in  external  costs  or  the  annual 
infiation  adjustment  must  also  reflect 
any  decreases  in  such  costs  that  have 
occurred  over  the  same  period.  In 
addition,  we  require  that  operators  file 
revised  rates  to  reflect  decreases  in 
external  costs  no  later  than  one  year 
from  when  such  decreases  occur.  These 
requirements  will  assure  that  consumers 
will  generally  receive  the  benefits  of 
decreases  in  external  costs  within  a 
reasonable  time  frame  without  imposing 
significant  burdens  on  operators. 

rv.  Second  Report  and  Order 

124.  While  the  Rate  Order  established 
a  benchmark  methodology  based  on  the 
rates  of  systems  subject  to  effective 
competition,  the  Further  Notice  sought 
comment  on  whether  cable  systems 
with  less  than  30  percent  penetration 
should  be  includeii  in  the  "competitive" 
sample.  When  data  from  all  systems  in 
the  competitive  sample  were  used,  the 
competitive  differential  was  calculated 
at  approximately  10  percent.  However, 
when  data  from  systems  with  less  than 
30  percent  penetration  were  excluded 
from  the  analysis,  a  competitive  rate 
differential  of  roughly  28  percent  was 
calculated.  This  result  occurs  because 
many  of  the  low  penetration  systems 
have  rates  which  were  significantly 
above  the  rates  of  other  systems  in  the 
"competitive"  sample. 

125.  The  Further  Notice  queried 
whether  such  low  penetration  systems 
could  be  lawfully  excluded  from 
benchmark  calculations,  given  the  1992 
Cable  Act's  definition  of  such  systems 
as  being  subject  to  effective  competition. 
Comment  was  also  sought  on  whether. 
as  a  policy  matter,  systems  in  low 
penetration  areas  should  be  excluded  or 
given  less  weight  in  calculating  the 
competitive  rate  differential  in  order  to 
produce  a  "better"  measure  of  that 
differential.  In  addition,  comment  was 
sought  on  how  to  redefine  the 
benchmark  formula  and  how  to  phase  in 
any  further  rate  reductions  if  exclusion 
of  such  systems  were  found  to  be  lawful 
and  appropriate.  Finally,  comment  was 
sought  on  the  impact  on  consumers  and 
the  industry,  and  the  proper  application 
of.  any  new  competitive  rate 
differential. 

126.  Most  commenters  contend  that 
the  Commission,  having  chosen  to  use 
a  benchmark  that  is  designed  to 
approximate  the  rates  that  systmns 
subject  to  efliactive  competition  charge 


for  cable  service,  must  use  the  statutory 
definition  of  systems  subject  to  effective 
competition.  Other  commenters, 
however,  argue  that  the  Commission  is 
bound  by  this  definition  only  when 
determining  which  systems  are  exempt 
from  rate  regulation. 

127.  The  question  at  issue,  then,  is 
whether  the  Commission  may  adopt  a 
definition  of  systems  subject  to 
"effective  competition"  for  purposes  of 
establishing  its  benchmark  rate  formula 
that  differs  £rom  the  definition  of  that 
term  set  forth  in  the  statute.  As  various 
commenters  noted,  this  issue  is  quite 
similar  to  the  question  decided  in 
American  Ctvil  Liberties  Union  v.  FCC, 
823  F.2d  1554  (D.C  Cir.  1987) 
C'ACLU").  cert,  denied.  485  U.S.  959 
(1988).  In  ACLU.  the  court  held  that, 
notwithstanding  the  legislative  history 
that  seemed  to  support  the 
Commission's  authority  to  redefine 
"basic  cable  service,"  the  statutory 
definition  was  itself  clear  and 
unambiguous  and  could  not  be 
overridden  by  legislative  history.  Id.  at 
1567, 68.  As  numerous  commenters 
point  out.  the  1992  Cable  Act  also 
defines  "effective  competition"  in  a 
manner  that  is  clear  on  its  face. 
Moreover,  the  conunenters  have  pointed 
to  no  legislative  history  that  suggests 
that  the  Commission  has  discretion  to 
redefine  that  term. 

128.  We  thus  conclude  that  the 
statutory  definition  controls  when 
determining  reasonable  or  unreasonable 
rates  pursuant  to  section  623  of  the  Act 
based  on  our  benchmark  approach.  In 
particular,  we  believe  that,  to  be  most 
consistent  with  the  clear  statutory 
language,  cable  systems  with  less  than 
30  percent  penetration  should  continue 
to  be  included  in  the  sample  of  systems 
subject  to  effective  competition  which  is 
used  to  calculate  the  benchmark  rates, 

129.  Despite  the  clear  statutory 
language,  various  commenters  argue 
that  rates  for  low  penetration  systems, 
should  be  excluded  hom  the  benchmark 
formula  calculation,  because  such  rates 
are  allegedly  disproportionately  high. 
Even  if  the  Act's  "effective  competition" 
definition  were  not  binding  on  the 
Commission,  however,  the  commenters 
have  not  presented  convincing 
arguments  as  to  why  low  penetration 
systems  should  be  excluded  hvm  the 
sample.  While  many  commenters 
speculate  about  various  reasons  why 
systems  with  less  than  30  percent 
penetration  might  have  higher  rates  than 
other  competitive  systems,  there  is  no 
factual  support  for  their  contentions  or 
upon  which  the  Commission  could 
conclude  that  exclusion  of  rates  for  sudi 
systems  from  the  benchmark  would 
produce  a  "better"  measure  of  the 
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competitive  rate  differential.  In 
addition,  some  commenters  suggest  that 
defming  low  penetration  systems  as 
subject  to  eH^ective  competition  would 
parallel  the  antitrust  theory  that 
companies  with  less  than  30  percent  of 
the  market  share  do  not  have  monopoly 
power.  This  theory  holds  that  without 
monopoly  power,  a  Arm  lacks  the  power 
to  raise  prices  significantly  above  cost 
for  any  significantly  period  of  time. 
Thus,  to  the  extent  that  a  cable  company 
with  less  than  30  percent  penetration  is 
unable  to  exert  substantial  market 
power,  its  rate  should  approximate  the 
rates  charged  by  competitive  systems, 
which  also  are  unable  to  raise  prices 
substantially  above  costs.  This  theory 
also  is  consistent  both  with  Congress' 
concern  that  cable  systems,  in  general, 
were  accumulating  monopoly  power 
which  led  to  monopoly  profits  and  with 
its  simultaneous  decision  to  include 
systems  with  less  than  30  percent 
penetration  when  defining  which 
systems  face  effective  competition.  See 
sections  2(a)  and  3(a)  of  the  1992  Cable 
Act. 

130.  Moreover,  it  would  not  serve  the 
public  interest  to  exclude  low 
penetration  systems  from  the 
benchmark  calculation,  as  suggested  by 
some  commenters,  merely  because  such 
exclusion  would  result  in  larger  rate 
reductions  which  those  commenters 
seek.  Benchmark  rates  which  are  10 
percent  below  prevailing  rates  in  the 
cable  industry  will  substantially  comply 
with  the  congressional  mandate  to 
ensure  that  subscribers  pay  reasonable 
rates  for  cable  service.  Future  surveys 
will  gather  information  on  competitive 
rates  as  well  as  system  costs,  and  if 
greater  rate  reductions  appear 
appropriate  on  the  basis  of  such 
additional  information,  the  Commission 
will  be  in  a  better  position  to  decide  the 
issue  at  that  time.  Now,  however,  based 
on  the  instant  record,  we  believe  that  a 
more  cautious  approach  in  setting  cable 
rates  is  the  better  course. 

131.  Finally,  some  petitioners  and 
commenters  argue  that  the  universe  of 
systems  subject  to  effective  competition 
used  in  calculating  the  benchmark  rates 
should  not  include  municipal  systems, 
systems  competing  with  municipal 
systems  or  systems  involved  in  head-to- 
head  competition  that  have  been 
operating  for  less  than  five  years— even 
though  each  of  these  systems  faces 
effective  competition  as  defined  in  the 
Act.  These  pairties  contend  that 
municipal  systems  do  not  charge 
"competitive"  rates  because  they  are 
subsidized  by  taxpayers,  share  costs 
with  other  municipal  services,  and  do 
not  make  a  profit.  NCTA  purported  to 
support  these  contentions  with  studies 


showing  that  a  few  municipal  systems 
were  subsidized  and/or  not  making  a 
profit.  However,  these  municipal 
systems  responded  that  the  information 
and  assumptions  ised  in  'he  studies 
were  not  accurate  dnd  tha  NCTA's 
conclusions  were  unfounded.  Some 
parties  proffered  a  study  concluding 
that  overbuild  systems  in  operation  for 
less  than  five  yea-^  charge  lower  rates 
than  other  overbuild  systems.  However, 
even  if  true,  this  does  not  mean  that 
these  systems  are  not  viable  enterprises 
in  the  long  term,  i.e.,  mak  ng  a  "profit" 
of  some  kind.  Indeed,  the"e  is  nothing 
in  the  record  to  support  the  contentions 
that  overbuilt  competitive  systems  of 
any  particular  age  are  engaged  in  "price 
wars,"  and  are  diarging  retes  that  do  not 
allow  them  to  recover  cos  s  or  otherwise 
provide  for  viable  operation.  Thus, 
petitioners*  speculation  concerning  the 
costs  and  profits  of  municipal  and 
overbuild  systems  is  not  sufficient  to 
warrant  their  excusion  from  the 
effective  competition  samole  data — even 
if  the  Commission  had  the  discretion  to 
do  so.  As  thoroughly  explained  in  the 
preceding  paragraphs,  we  do  not  believe 
we  are  free  to  change  the  definition  of 
systems  subject  to  effectiv3  competition 
merely  because  petitioners  might  devise 
a  definition  they  think  is  nore  -^ 
appropriate.  Since  Congress  defined 
municipal  systems  and  overbuilds  as 
subject  to  effective  competition,  we  will 
not  exclude  them  firom  ou~  benchmark 
analysis. 

VII.  Final  Regulatory  Flexibility  Act 
Analysis 

132.  A  final  Regulatory  Flexibility  Act 
statement  was  published  in  the  Rate 
Order  at  paragraphs  564-^74.  That 
analysis  remains  the  same. 

X.  Ordering  Clauses 

133.  h  is  further  ordered ,  That  part  76 
of  the  Commission's  rules.  47  CFR  part 
76,  is  amended,  as  indicated  below. 

134.  It  is  further  ordered.  That  the 
Petitions  for  Reconsideration  are 
granted  in  part,  denied  in  oart,  and  to 
the  extent  that  Petitions  raise  issues 
unresolved  in  this  Rate  Reconsideration, 
they  will  be  disposed  of  ir  future 
orders. 

List  of  Subjects  in  47  CFR  Part  76 

Cable  television. 
Federal  Communications  Commission. 
William  F.  Caton, 
Acting  Secretary. 

Amendatory  Text 

Title  47,  part  76  of  the  Code  of 
Federal  Regulations  is  amended  as 
follows: 


PART  76— CABLE  TELEVISION 
SERVICE  j 

1.  The  authority  citation  for  part  76 
continues  to  read  as  follows: 

Authority:  Sec.  2.  3. 4.  301.  303.  307.  308. 
309. 48  Stat.,  as  amended.  1064, 1065, 1066. 
1081. 1082. 1083, 1084. 1085.  1101;  47  U  S  C. 
152.  153,  154,  301,  303.  307,  308.  309,  532; 
533;  535:  542:  552;  554.  as  amended.  106 
Stat.  1460. 

2.  Section  76.911  is  amended  by 
revising  paragraph  (c)(3)  to  read  as 
follows: 

%  76.91 1    Petition  for  reconsideration  of 
certification. 


(c)*  •  • 

(3)  In  any  case  in  which  a  stay  of  rate 
regulation  has  been  granted,  if  the 
petition  for  reconsideration  is  denied, 
the  cable  operator  may  be  required  to 
refund  any  rates  or  portion  of  rates 
above  the  permitted  tier  charge  or 
permitted  equipment  charge  which  were 
collected  from  the  date  the  operator 
implements  a  prospective  rate  reduction 
back  in  time  to  September  1, 1993,  or 
one  year,  whichever  is  shorter. 

3.  Section  76922  is  amended  by 
revising  paragraph  (d)(2)(vi)  to  read  as 
follows: 

§  76.922    Rates  for  tt>e  t>asic  service  tier 
and  cable  programming  services  tier. 

*         •        *         *         * 

(d)*  •  • 

(2)*  •  • 

(vi)  Adjustments  to  permitted  per 
channel  charges  on  account  of  increases 
in  costs  of  programming  obtained  from 
affiliated  programmers  that  exceed 
inflation  as  long  as  the  price  charged  to 
the  affiliated  system  reflects  either 
prevailing  company  prices  offered  in  the 
marketplace  to  third  parties  (where  the 
affiliated  program  supplier  has 
established  such  prices)  or  the  fair 
market  value  of  the  programming. 
«        *        *        *        * 

4.  Section  76.931  is  revised  to  read  as 
follows: 

§  76.931    Notification  of  t>asic  tier 
availability. 

A  cable  operator  shall  provide  wTitten 
notification  to  subscribers  of  the 
availability  of  basic  tier  service  by 
November  30,  1993,  or  three  billing 
cycles  from  September  1, 1993,  and  to 
new  subscribers  at  the  time  of 
installation.  This  notification  shall 
include  the  following  information: 

(a)  That  basic  tier  service  is  available; 

(b)  The  cost  per  month  for  basic  tier 
service; 

(c)  A  list  of  all  services  included  in 
the  basic  service  tier. 
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§76.942    [t 

5.  Section  76.942(c)(1)  is  amended  by 
removing  the  reference  to  "June  21. 
1993".  and  by  adding  "September  1. 
1993",  in  its  place. 

§  76.961    [Amended] 

6.  Section  76.951(b)(4)(i)  is  amended 
by  removing  the  reference  to  "June  21. 


1993",  and  by  adding  "September  1. 
1993",  in  its  place. 

7.  Section  76.953  is  amended  by 
revising  paragraph  (a)  to  read  as  follows: 

S  76.953    Umltation  on  fiUns  a  complaint 

(a)  Complaint  regarding  a  rate  in 
effect  on  September  1,  1993. 
Notwithstanding  paragraph  (b)  of  this 


section,  a  complaint  regarding  a  rate  for 
cable  programming  service  or  associated 
equipment  in  effect  on  September  1. 
1993.  must  be  filed  by  February  28. 
1994. 
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FEDERAL  COMMUNICATIONS 
COMMISSION 

47CFRPart76 

[MM  Dociwi  No.  »2-«e;  FCC  No.  93-428) 

Cable  TV  Act  Of  1992 

AGENCY:  Federal  Communications 

Commission. 

ACTION:  Notice  of  proposed  rulemaking. 

SUMMARY:  The  Commission  has  adopted 
a  First  Order  on  Reconsideration, 
Second  Report  and  Order,  and  Third 
Notice  of  Proposed  Rule  Making 
regarding  implementation  of  the  Cable 
Television  Consumer  Protection  and 
Competition  Act  of  1992.  The  First 
Order  on  Reconsideration,  Second 
Report  and  Order  segment  of  this 
decision  may  found  elsewhere  in  this 
Federal  Re^er.  The  Third  Notice  of 
Proposed  Rule  Making  segment 
proposes  rules  governing  rates  for  the 
addition  or  deletion  of  channels  to 
regulated  cable  service;  rates  for  cable 
systems  that  completed  rebuilds  before 
regulation;  consistent  rate-setting 
approaches  for  all  regulated  tiers;  and 
rates  for  cable  ser\'ices  offered  by 
systems  that  upgrade  pursuant  to 
franchise  agreement.  This  action  will 
provide  notice  to  the  public  that  the 
Commission  intends  to  amend  its  rate 
regulations  governing  regulated  cable 
services.  This  action  is  intended  to 
provide  a  record  on  which  the 
Commission  can  establish  requirements 
governing  the  regulated  cable  service. 
DATES:  Comments  due  September  30, 
1993;  reply  comments  due  October  7, 
1993. 

ADDRESSES:  Federal  Communications 
Commission,  1919  M  Street,  NW.. 
Washington,  DC  20554. 
FOR  FURTHER  INFORMATION  CONTACT: 
Bruce  Romano.  (202)  632-5414;  Be\'erly 
McKittrick,  (202)  632-5414;  Jennifer  A. 
Manner,  (202)  653-5940. 

SUPPt-EMENTARY  MFORMATION: 

Sj^opsis  of  Notice 

1.  In  this  Notice,  we  seek  comment 

on: 

(1)  The  appropriate  methodology  for 
use  of  the  benchmark  to  adjust  capped 
rates  when  channels  are  added  or 
deleted  from  a  regulated  tier, 

(2)  Whether  we  should  permit  cable 
operators  who  have  completed  rebuilds 
immediately  prior  to  regulation,  and 
whose  rates  are  below  benchmark  level, 
to  raise  their  rates  to  the  benchmark; 

(3)  Whether  we  should  permit  cable 
operators  to  elect  either  the  benchmark 
or  cost-of-service  approach  for  different 
tiers  of  regulated  service  after  the  initial 
period  of  rate  regulation;  and 


(4)  Whether  we  should  permit 
external  cost  treatment  for  coFts  of 
upgrades  required  by  local  franchise 
authorities,  and,  if  so,  whether  local  or 
federal  standards  should  govern  rate 
adjustments  based  on  costs  of  such 
required  upgrades. 

I.  Adjustment  to  Capped  Raters  Because 
of  Additional  or  Deletion  of  Channels 

2.  The  Rate  Order  provided  that  cable 
operators  may  pass-through,  efter  the 
initial  regulated  rate  is  determined,  any 
increases  in  programming  coFts  incurred 
for  regulated  services  that  exceed 
inflation.  The  Rate  Order,  hairever,  did 
not  specify  the  methodology  for  using 
the  benchmark  approacii  to  determine 
rates  when  channels  are  added  or 
deleted  from  service  offerings. 

3.  Several  cable  operators  and 
programmers  request  further  guidance 
on  how  an  operator  seeking  to  add 
channels  will  be  able  to  reflect 
associated  programming  cos's  in  rates. 
They  argue  that  the  current  benchmark 
formulation  does  not  allow  cable 
operators  to  charge  en  amount  sufficient 
to  cover  costs  for  programming  to  fill 
new  channels,  creating  disincentives  for 
the  addition  of  new  facilities  and 
services  that  could  benefit  subscribers. 
Programmers  argue  'hat  these 
disincentives  encourage  the  offering  of 
programming  on  an  a  la  carte  basis. 
They  pnjint  out  that  ihe  benchmark  rate 
applicable  to  all  channels  decreases  as 
the  cable  operator  adds  charuvels,  and 
that  as  the  number  cf  chanrels  increase, 
the  break-even  cost  of  any  new 
programming  substantially  decreases. 
They  argue  that  a  declining  per  channel 
benchmark  rate  as  channels  are  added 
discourages  the  development  and 
carriage  of  higher-quality  and  higher- 
cost  programming.  These  parties  thus 
urge  the  Commission  to  clarify  that 
channels  added  by  e  cable  operator  after 
the  implementation  of  rate  regulation 
would  not  alter  the  capped  rate  for 
existing  channels.  They  further  urge  that 
cable  operators  be  permitted  to  adjust 
the  price  of  the  regulated  tier  to  which 
the  channels  are  added  by  an  amount 
reflecting  the  cost  of  the  new 
programming  plus  a  reasonable  rate  of 
return. 

4.  Under  the  regulatory  framework 
adopted  in  the  Rate  Order,  cable 
operators  may  elect  between  the 
benchmark  and  cost-of-service 
approaches  for  setting  initial  regulated 
rates.  Cable  operators  may  use  either  of 
these  approaches  for  setting  new 
regulated  tier  rates  when  channels  are 
added  to.  or  deleted  from  either  the 
basic  or  cable  progremming  services 
tiers.  In  the  Cost-of-Service  Proceeding 
we  are  considering  requirements  that 


will  govern  rates  for  cable  service  based 
on  costs,  including  when  channels  are 
added  or  deleted  from  regulated  tiers.  In 
the  Rate  Order,  as  indicated,  we  did  not 
provide  specific  guidance  on  how  to 
adjust  rates  when  channels  are  added  or 
deleted  for  those  operators  seeking  to 
use  the  benchmark  approach  for  rate 
setting  instead  of  cost-of-service 
showings.  We  are  therefore  offering  for 
comment  several  approaches  to  use  of 
the  benchmark  to  determine 
adjustments  to  capped  rates  when 
channels  are  added  or  deleted. 

5.  We  tentatively  conclude  that  any 
methodology  we  adopt  should  achieve 
the  goals  of  protecting  consumers  from 
unreasonable  rates  while  as,suring  the 
continued  growth  of  the  cable  industry 
and  the  additional  services  that  it  can 
provide  to  subscribers.  Thus,  the 
methodology  that  we  select  should 
provide  sufficient  incentives  for  cable 
operators  to  invest  in  continued  growth 
of  cable  television  service  while  not 
permitting  operators  to  raise  rates  to 
unreasonable  levels.  We  solicit 
comment  on  these  goals  and  on  the 
extent  to  which  the  alternative 
methodologies  described  below,  or  other 
methodologies,  will  permit  achievement 
of  these  objectives. 

6.  One  proposed  methodology  for  use 
of  the  benchmark  to  adjust  capped  rates 
when  channels  are  added  or  deleted 
provided  that  the  charge  should  consist 
of  the  STim  of:  1)  the  current  permitted 
charge  for  the  existing  channels  on  the 
tier;  and  2)  a  charge  for  the  new 
channels  consisting  of  the  benchmark 
rate  for  the  total  number  of  channels  on 
the  tier  multiplied  by  the  number  of 
new  channels.  We  tentatively  conclude 
that  we  should  reject  this  approach, 
despite  its  apparent  ease  of  calculation. 
First,  we  note  that  this  approach  would 
permit  tier  pricing  above  economies  of 
scale  observed  in  the  industry  survey 
and  reflected  in  the  benchmark. 
Additionally,  there  is  no  apparent 
analjlical  or  empirical  basis  for  using 
the  benchmark  per  channel  rate  for  only 
the  new  channels  on  a  tier  and  pricing 
the  old  channels  on  the  basis  of  the  pre- 
upgraded  rate.  Furthermore,  we  are  not 
certain  that  this  methodology  would 
work  for  determining  the  new  permitted 
rate  associated  with  channel  deletions. 
In  addition,  this  approach  could  result 
in  signiBcantly  higher  rates  than  other 
options.  We  solicit  comment  on  our 
tentative  conclusion  not  to  adopt  this 
approach. 

7.  A  second  approach  would  be  to 
require  that  the  new  permitted  rate  for 
a  regulated  tier  with  added  or  deleted 
channels  would  be  the  benchmark  per 
channel  rate  based  on  the  new  number 
of  channels  on  the  system  multiplied  b> 
the  number  of  channels  on  the  tier.  This 
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the  number  of  channels  on  the  tier.  This 
approach  could  require  that  systems 
with  rates  above  the  benchmark  reduce 
them  to  the  benchmark  level  when 
channels  are  added,  including  for 
existing  channels.  At  the  same  time.  It 
would  permit  systems  with  rates  below 
the  benchmark  to  come  up  to  the 
benchmark  level  when  channels  are 
added.  This  approach  could  also  be 
applied  to  adjust  rates  when  channels 
are  deleted.  We  tentatively  conclude 
that  we  should  not  adopt  this  approach 
because  it  would  create  substantial 
disincentives  for  cable  operators  with 
rates  above  the  benchmark  to  add 
channels.  Conversely,  it  could  create 
undue  incentives  for  systems  with 
below  benchmark  rates  to  add  channels, 
permitting  substantially  increase  rates. 
We  solicit  comment  on  this  tentative 
conclusion. 

8.  A  third  approach  would  be  to 
require  that  the  new  permitted  per 
channel  rate  be  the  existing  permitted 
per  channel  rate  adjusted  for 
programming  expense,  as  described 
below,  and  adjusted  to  reflect  the  same 
proportionate  per  channel  rate  increase 
or  decrease  observed  in  the  benchmark 
curve.  Under  this  option,  the  new 
permitted  per  channel  rate  would  not 
directly  reflect  the  benchmark  rate  but 
only  the  benchmark's  proportionate 
increase  or  decrease  in  per  channel 
rates.  For  example,  if  the  benchmark 
rate  per  channel  decreases  3%  based  on 
the  number  of  channels  the  cable 
operator  is  adding  to  a  regulated  tier, 
then  the  cable  operator's  new  per 
channel  rate  will  also  reflect  a  3% 
decrease  from  current  levels,  separate 
from  any  adjustments  for  programming 
expense  or  other  external  costs.  Thus, 
this  methodology  would  permit  capped 
rales  to  maintain  their  relative  position 
above  or  below  the  benchmark,  prior  to 
adjustments  for  external  costs. 

9.  We  believe  that  there  may  be 
several  benefits  to  this  approach. 
Maintaining  the  relative  position  of 
current  rates  to  benchmark  rates  is 
consistent  with  the  overall  treatment  of 
above  and  below  benchmark  systems 
envisioned  in  the  Rate  Order.  Thus,  in 
the  Rate  Order  we  did  not  require  all 
systems  with  above  benchmark  rates  to 
lower  rates  to  the  benchmark,  or  permit 
those  with  rates  below  the  benchmark  to 
come  up  to  the  benchmark.  Under  this 
methodology,  these  distinctions  would 
be  preserved.  At  the  same  time,  the  new 
per  channel  rate  would  reflect  the  same 
proportionate  per  channel  rate  decreases 
observed  in  benchmark  rates.  This 
would  benefit  subscribers  by  requiring 
that  rates  reflect  the  same  efficiencies 
and  economies  of  scale  observed  in 
benchmark  rates.  Accordingly,  we 


tentatively  conclude  that  we  should 
adopt  this  third  approach. 

10.  In  the  Rate  Order,  we  stated  that 
we  would  permit  cable  operators  to  pass 
through  to  subscribers  increases  in 
programming  costs  on  a  going  forward 
basis.  We  believe  that  this 
determination  should  apply  not  only  to 
increase  in  programming  costs  for 
channels  offered  as  of  the  initial  date  of 
regulation  but  to  programming 
associated  with  additional  channels. 
This  will  preserve  incentives  for  cable 
operators  to  provide  additional 
programming  services  to  subscribers. 
Accordingly,  we  further  tentatively 
conclude  that  under  the  methodology 
for  application  of  the  benchmark  to 
determine  rates  when  channels  are 
added  or  deleted,  we  should  provide 
that  cable  operators  may  recover  the 
actual  increased  cost  of  programming 
incurred  when  regulated  channels  are 
added  to  a  regulated  tier,  and  that  rates 
must  reflect  any  decreases  in 
programming  costs,  measured  on  a  per 
channel  per  subscriber  basis. 

11.  Benchmark  rates  per  channel 
presumptively  include  programming 
costs  because  it  is  reasonable  to  assume 
that  the  rates  on  which  the  benchmark 
is  based  were  set  at  a  level  that  enabled 
cable  operators  to  fully  recover  costs, 
including  those  incurred  for 
programming.  Therefore,  if  we  permit 
cable  operators  to  pass-through 
programming  costs  when  channels  are 
added,  and  also  permit  recovery  of  the 
full  capped  rate  per  channel,  the 
operator  would  receive  a  double 
recovery  of  programming  expense — the 
actual  amount  associated  with  the 
channel  additions  and  the  amount 
already  included  in  the  capped  per 
channel  rate.  Accordingly,  we 
tentatively  conclude  that  we  should 
include  in  our  methodology  a 
programming  offset  for  channel 
additions  and  deletions  that  will 
preclude  this  double  recovery. 

12.  To  illustrate,  under  the  above 
tentative  conclusions,  in  order  to  use 
the  benchmark  to  determine  new 
permitted  rates  when  channels  are 
added  or  deleted  from  a  regulated  tier, 
cable  operators  would  first  identify  the 
level  of  programming  costs  for  the  tier 
on  the  initial  date  of  regulation  on  a  per 
subscriber  per  channel  basis  and 
subtract  it  from  the  current  permitted 
per  channel  rate.  The  operator  would 
then  determine  the  percentage 
difference  between  the  benchmark  per 
channel  rate  for  the  existing  number  of 
channels  and  the  benchmark  per 
channel  rate  for  the  new  number  of 
channels.  This  percentage  change  would 
then  be  applied  to  the  previously 
determined  current  permitted  per 


channel  rate  minus  programming 
expenses.  The  operator  would  then  add 
its  actual  programming  expense  (for 
both  the  old  and  the  new  channels) 
determined  on  a  per  channel  per 
subscriber  basis  to  the  "base"  to  obtain 
the  new  permitted  per  channel  rate.  We 
solicit  comment  on  the  above  described 
methodology  and  on  whether  it  would 
protect  consumers  while  permitting  the 
continued  growth  and  success  of  the 
cable  industry.  Specifically,  we  seek 
comment  on  whether  this  methodology 
would  provide  incentives  to  cable 
operators  to  add  programming  services, 
as  well  as  whether  the  methodology 
would  create  disincentives  with  respect 
to  certain  types  of  programming 
services. 

13.  Commenters  should  provide  more 
than  generalized  allegations  to  assist  the 
Commission  in  determining  which 
method  for  adjusting  benchmark  rates 
will  provide  sufiicient  incentives  for 
cable  operators  to  invest  in  continued 
growth  of  cable  service.  In  evaluating 
the  above  alternatives  for  use  of  the 
benchmark  to  adjust  capped  rates  when 
channels  are  added  or  deleted,  cable 
operators  and  other  commenters  should 
provide  factual  information,  including 
cost  data  that  will  provide  a  firm  basis 
for  choosing  the  best  methodology. 
Commenters  should  also  address  the 
extent  to  which  penetration, 
subscribership  and  revenues  increase 
when  systems  add  channels  and  how 
such  gains  should  be  reflected  in  rates 
and  our  benchmark  methodology. 

II.  Upgrades  Initiated  Shortly  Before 
Rale  Regulation 

14.  Some  cable  operators  with  rates 
below  benchmark  levels  may  have 
initiated  or  completed  system  upgrades 
shortly  before  rate  regulation.  It  is 
possible  that  the  initiation  of  rate 
regulation  could  prevent  systems  with 
rates  below  benchmark  levels  from 
raising  rates  to  recover  such  upgrade 
costs.  While  cable  operators  could  seek 
to  recover  such  costs  through  a  cost-of- 
service  showing,  we  solicit  comment 
and  suggestions  on  alternatives  to  a  full 
cost-of-service  showing  that  could 
permit  recovery  of  such  upgrade  costs. 
In  particular,  we  solicit  comment  on 
whether  the  streamlined  cost-of-service 
showing  proposed  in  the  Cost-of-Service 
NPRM  should  be  applied  in  this 
context.  Alternatively,  we  solicit 
comment  on  whether  we  should  simply 
permit  cable  operators  that  have 
undertaken  upgrades  shortly  before 
regulation  to  raise  rates  to  the 
benchmark  level  without  any  cost 
showing.  This  would  avoid  the  burdens 
of  cost-of-service  determinations  while 
assuring  that  rates  will  not  rise  to  above 
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benchmark  levels.  We  solicit  comment 
on  appropriate  criteria  for  identifying 
upgrades  that  would  be  eligible  for 
either  of  these  alternatives. 

III.  Operator  Discretion  to  Select 
Benchmark  or  Cosl-of-Scrvice  for 
Dififerent  Regulated  Til 


15.  The  Rate  Ordo-  did  not  explicitly 
state  whether  cable  operator  is 
permitted  to  choose  the  cost-of-service 
approach  for  one  tier  and  benchmark 
approach  for  the  other  tier,  or  whether 
parallel  treatment  for  both  tiers  is 
required  in  setting  initial  rates.  In  the 
Rate  Order  we  establish  a  regulatory 
framework  governing  rates  for  cable 
service  that  is  tier  neutral.  The  current 
rule  governing  the  setting  of  initial  rates, 
§  76.922fb),  may  be  read  to  allow  the 
cable  operators  to  elect  one  showing  on 
one  tier  and  another  showing  on  another 
tier.  A  number  of  interested  parties  seek 
guidance  on  whether  systems  have 
discretion  to  select  different  rate-setting 
approaches  for  different  program  service 
tiers. 

16.  Several  cable  operators  and  cable 
interests  state  that  requiring  a  uniform 
selection  is  undesirable  because:  (1)  It 
would  prevent  cable  operators  inxa 
offering  a  discounted  or  "hfeliite"  basic 
tier  service,  which  they  ostensibly 
would  do  if  they  could  seek  a  cost-of- 
service  showing  only  on  the  cable 
programming  services  tier  (2)  it  would 
encourage  a  greater  number  of  cost-of- 
service  Hlings  for  the  basic  tier,  as  cable 
operators  that  would  have  been  satisfied 
with  a  benchmark  analysis  for  their 
basic  tier  rates  will  be  required  to  make 
a  cost-of-service  showing  on  basic  in 
order  to  make  that  showing  on  another 
tier  (3)  it  would  require  cable  operators 
to  duplicate  the  same  case  before 
different  regulatory  bodies;  (4)  Congress 
intended  different  schemes  for  the 
different  tiers;  and  (5)  since  cost 
structures  differ  among  tiers,  a  cable 
operator  should  be  allowed  to  choose 
the  appropriate  regulatory  scheme.  On 
the  other  hand,  NATOA  contends  that 
cable  operators  should  be  required  to 
make  parallel  showings  for  both  tiers, 
when  both  proceedings  occur  within  a 
reasonable  time  of  each  other.  NATOA 
argues  that  such  a  requirement  would 
prevent  cable  operators  from  "gaming," 
i.e.,  deciding  whether  it  would  be 
advantageous  to  submit  a  cost-of-service 
showing  on  one  tier  and  a  benchmark 
analysis  on  another.  NATOA  believes 
that  allovtring  different  showings  would 
undermine  the  Commission's  intention 
that  the  same  "reasonable"  rate 
determination  be  made  on  both  tiers. 
Another  petitioner  argues  that  if  the 
Commission  adopts  a  parallel  approach 
to  the  setting  of  initial  regulated  rates. 


the  Commission  should  conduct  a  single 
cost-of-service  proceeding,  ratber  than 
authorize  the  franchising  a  Jthorities  to 
hear  such  cases.  According  to  this 
commenter,  parallel  saowiigs  will  not 
promote  uniform  rates  on  both  tiers, 
because  the  per-chaimel,  per-subsoiber 
benchmark  rate  may  differ  between  the 
tiers,  depending  upon  the  initial  date  of 
regulation. 

17.  Based  on  the  record  before  us  at 
this  time,  we  tentatively  conclude  that 
cable  operators  should  be  required  to 
elect  either  the  benchmark  or  the  cost- 
of-service  approach  for  all  'egulated 
tiers.  Thus,  if  a  system  becomes  subject 
to  regulation  at  the  local  level  and  seeks 
to  justify  its  basic  ser^-ice  rates  using  the 
benchmark  system,  the  reasonableness 
of  its  cable  programming  services  rates 
will  also  be  judged  uiider  the 
benchmark  should  a  complaint  be  filed 
about  those  rates  with  the  Commission. 
Similarly,  if  an  operator  has  more  than 
one  tier  of  cable  prograiiiming  services 
and  receives  a  complaint  regarding  the 
rates  for  all  of  those  tiers,  i'>  must  justify 
the  reasonableness  of  each  rate  using  a 
consistent  approach. 

18.  We  believe  at  this  po  nt  that 
requiring  operators  tc  use  tae  same  rate- 
setting  approach  when  supporting  the 
reasonableness  of  various  rsgulated 
rates  during  the  initiel  stages  of  rate 
regulation  best  protects  our  decision  to 
develop  a  benchmark  systen  based  on 
tier  neutrahty  and  also  eliminates  any 
incentive  to  "game"  the  regulatory 
process.  As  noted  in  'he  preceding 
section,  we  have  imp  emerted  a 
benchmark  approach  based  on  tier- 
neutrality  in  order  to  simplify  the  initial 
rate-setting  process,  remove  a  regulatory 
incentive  to  retier  or  move  ■xidividual 
channels  from  one  tier  to  another,  and 
reduce  administrativ-i  burdais.  If  an 
operator  was  permitted  to  elect  the 
benchmark  approach  for  one  service  tier 
and  cost-of-service  for  another, 
however,  it  would  heve  an  ncentive  to 
retier  its  services  and  place  all  of  its  low 
cost  and  cost  free  programming  on  the 
tier  to  which  the  benchmark  will  be 
applied  while  moving  its  most 
expensive  programming  to  he  tier  for 
which  a  cost-of-servi :»  showing  will  be 
made.  In  so  doing,  the  operator  could  be 
allowed  to  charge  a  per  channel  rate  for 
the  low  cost  tier  based  on  the 
benchmark  (which  is  an  averaged  rate) 
that  actually  far  exceeds  its  costs  for  that 
tier  (and,  thus,  the  rate  it  would  be  able 
to  charge  under  a  cost-of-service 
showing).  At  the  same  time  the  operator 
may  be  able  to  charge  a  higher-than- 
benchmark  rate  for  the  other  service  tier 
through  a  cost-of-service  showing,  based 
on  its  higher  costs  for  that  tier.  This 
result  would  seriously  undermine  the 


rate  averting  and  tier-neutrality 
concepts  built  into  the  benchmark 
approach  by  allowing  operators  to  apply 
the  average  per  channel  rates  derived 
from  the  benchmark  formula  only  to 
certain  tiers.  As  importantly,  cable 
operators  selectively  applying  the 
benchmark  system  in  this  fashion  would 
be  able  to  charge  higher  overall  rates 
than  would  be  allowed  if  either  the 
benchmark  or  the  cost-of-service 
approach  had  been  applied  consistently 
across  all  regulated  program  tiers. 

19.  Out  oian  abundance  of  caution, 
to  avoid  such  adverse  consequences 
during  the  initial  stages  of  regulation, 
we  tentatively  conclude  that  operators 
should  be  required  to  use  the  same  rate- 
setting  approach  to  justify  the 
reasonableness  of  all  regulated  service 
rates.  We  recognize  pettlioners' 
concerns  that,  if  they  th«i  elect  the  cost- 
of-service  approach,  they  will  be 
required  to  make  cost-of-service 
showings  before  two  different  rejjulatory 
entities.  This  possibility,  of  course,  is  a 
function  of  the  Cable  Act  itself,  which 
gives  local  franchising  authorities 
primary  authority  over  basic  service 
rates  and  the  FtX  exclusive  authority 
over  rates  for  cable  programming 
services.  Nonetheless,  we  are  mindful  of 
the  difficulties  that  could  result  from 
this  situation.  Accordingly,  we  seek 
comment  below  on  procedures  we 
might  implement  to  coordinate  the  local 
and  federal  regulatory  processes  as 
much  as  possible.  In  addition,  we  invite 
comment  on  whether  our  tentative 
conclusion  to  require  a  consistent  rate- 
setting  approach  is  necessary  to  avoid 
gaming  of  the  regulatory  process  and  to 
protect  our  initial  benchmark  approach. 

20.  We  also  solicit  comment  on 
whether  we  should  establish  longer 
term  liinilations  on  cable  operators 
discretion  to  choose  between  these 
djffensnt  alternatives  to  rate  setting,  and 
what  those  limitations  should  be.  For 
example,  we  could  require  on  a 
permanent  basis  that  cable  operators  use 
the  same  approach  for  tiers  that  are 
coiH  urrently  subject  to  regulation. 
However,  even  i  f  we  require  that  the 
same  rate  setting  approach  be  used  for 
all  regulated  tiers,  we  also  believe  that 
cable  operators  should  be  permitted 
reasonable  opportunities  to  switch  from 
benchmarking  to  cost-of-service,  and 
vice  versa.  Thus,  we  could  require  that 
operators  use  the  same  approach  for 
both  tiers  within  a  calendar  year  but 
permit  them  to  convert  to  the  other 
approach  after  using  one  approach  for 
that  period  of  time.  We  solicit  comment 
on  whether  this  alternative  is  feasible  or 
other  alternatives  should  be  adopted. 
We  solicit  comment  on  whether  we 
should  not  adopt  any  limitations  on 
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operator  discretion  to  elect  different 
approaches  for  rate  setting  for  different 
tiers  after  the  initial  phase  of  rpte 
regulation. 

21.  We  also  solicit  comment  on  what 
procedural  requirements  we  should 
adopt  to  provide  for  coordination 
between  local  franchising  authorities 
and  the  Commission  if  we  adopt 
limitations  on  operators'  ability  to  select 
different  approaches  for  different  tiers. 
For  example,  if  a  cable  operator  elects 
cost-of-service,  would  there  be  a  need 
for  coordination  between  the  two 
jurisdictions?  What  requirements 
should  we  adopt,  if  any.  for 
coordination  of  cost  proceedings  at  the 
local  and  federal  level?  If  a  cost 
proceeding  is  initiated  in  one 
jurisdiction,  and  at  a  later  date  a 
different  tier  becomes  subject  to 
regulation,  should  we  provide  that  the 
proceedings  may  proceed 
independently,  or  should  we  take  other 
steps  for  coordinated  or  concurrent 
decision  making?  Should  we  require 
that  the  determination  of  one 
jurisdiction  will  govern,  or  be  given 
considerable  weight  in,  setting  rates  for 
the  tier  subject  to  the  oversight  of  the 
other  jurisdiction?  This  could  reduce 
administrative  burdens  on  cable 
operators  by,  for  example,  requiring 
only  one  cost-of-service  showing.  It 
would  also  promote  tier  neutrality  by 
assuring  that  per  channel  rates  based  on 
the  same  costs  or  benchmark  data  will 
result  in  the  same  per  channel  rates 
prior  to  adjustments  for  external  costs. 
We  solicit  comment  on  whether  such 
provisions  would  be  consistent  with  the 
local  and  federal  regulation  of  cable 
service  rates  envisioned  in  the  Cable  Act 
of  1992.  We  note  that  absent  adoption 
of  provisions  of  this  sort,  the 
Commission  may  rely  on  established 
procedures  for  review  by  the 
Commission  of  local  decisions  to  assure 
that  rate  determinations  for  different 
tiers  are  consistent  with  our  rules. 

rv.  Cost  of  Upgrades  Required  by  Local 
Franchising  Authorities 

22.  Finally,  we  solicit  comment  on 
whether  we  should  permit  external  cost 
treatment  for  costs  of  upgrades  required 
by  local  franchise  authorities.  This 
would  be  consistent  with  our  general 
approach  of  permitting  external  cost 
treatment  of  costs  of  franchise 
requirements.  On  the  other  hand, 
upgrade  costs  could  be  significant  and 
external  treatment  for  such  costs  could 
mean  in  many  cases  that  a  significant 
component  of  capped  rates  will  be 
based  on  costs.  This  could  undermine 
the  benefits  that  we  believe  can  be 
achieved  by  using  benchmarks  and 
price  caps  as  the  primary  method  for 


regulating  cable  service  rates  instead  of 
cost-of-service.  We  solicit  comment  on 
these  considerations. 

23.  We  also  solicit  comment  on  two 
alternatives  for  determining  the 
adjustments  to  rates  based  on  franchise 
required  upgrade  costs  if  we  permit 
external  treatment  of  them.  First,  we 
could  require  that  any  such  costs  be 
governed  by  the  cost-of-service 
standards  that  we  adopt  in  the  Cost-of- 
Service  Proceeding.  This  would  have 
the  advantage  of  providing  for  uniform 
treatment  of  such  costs  for  all  cable 
systems.  This  would  also  permit  the 
Commission  to  assure  that  such 
standards  and  resulting  rates  reflect  a 
federal  balancing  of  goals  for  regulation 
of  cable  service  rates.  Second,  we  could 
permit  local  franchise  authorities  to 
determine  the  way  in  which  rates  would 
be  adjusted  to  reflect  upgrade  costs, 
including  over  what  period  of  time  such 
costs  would  be  recovered,  the  operator's 
profit  on  upgrade  costs,  and  other  issues 
involved  in  cost-of-service  standards. 
This  option  would  establish  more  local 
control  and  responsibility  for 
adjustments  to  rates  on  account  of 
upgrades.  Either  of  these  alternatives 
could  be  applied  to  only  the  basic  tier 
or  to  other  regulated  tiers  as  well.  We 
solicit  comment  on  these  alternatives. 

V.  Initial  Regulatory  Flexibility  Act 
Analysis 

24.  Pursuant  to  section  603  of  the 
Regulatory  Flexibility  Act,  the 
Commission  has  prepared  the  following 
initial  regulatory  fiexibility  analysis 
(IRFA)  of  the  expected  impact  of  these 
proposed  policies  and  rules  on  small 
entities.  Written  public  comments  are 
requested  on  the  IRFA.  These  comments 
must  be  filed  in  accordance  with  the 
same  filing  deadlines  as  comments  on 
the  rest  of  the  Notice,  but  they  must 
have  a  separate  and  distinct  heading 
designating  them  as  responses  to  the 
regulatory  flexibility  analysis.  The 
Secretary  shall  cause  a  copy  of  the 
Notice,  including  the  initial  regulatory 
flexibility  analysis,  to  be  sent  to  the 
Chief  Counsel  for  Advocacy  of  the  Small 
Business  Administration  in  accordance 
with  Section  603(a)  of  the  Regulatory 
Flexibility  Act.  Pub.  L.  No.  96-354.  94 
Stat.  1164.  5  U.S.C.  Section  601  et  seq. 
(1981). 

25.  Reason  for  action.  The  Cable 
Television  Consumer  Protection  and 
Competition  Act  of  1992  requires  the 
Commission  to  prescribe  rules  and 
regulations  for  determining  reasonable 
rates  for  basic  tier  cable  service  and  to 
establish  criteria  for  identifying 
unreasonable  rates  for  cable 
programming  services.  The  Commission 
has  adopted  rate  regulations  that  require 


a  comparison  to  the  rates  of  cable 
systems  subject  to  effective  competition, 
as  defined  in  the  Cable  Act  of  1992.  This 
Notice  proposes  to  establish  regulations 
governing  the  setting  of  rates  for 
regulated  cable  service  based  on 
programming  costs. 

26.  Objectives.  To  propose  rules  to 
implement  section  623  of  the  Cable- 
Television  Consumer  Protection  and 
Competition  Act  of  1992.  We  also  desire 
to  adopt  rules  that  will  be  easily 
interpreted  and  readily  applicable  and, 
whenever  possible,  minimize  the 
regulatory  burden  on  ejected  parties. 

27.  Legal  Basis.  Action  as  proposed 
for  this  rulemaking  is  contained  in 
Sections  4(i).  4(j),  303(r)  and  623  of  the 
Communications  Act  of  1934,  as 
amended. 

28.  Description,  potential  impact  and 
number  of  small  entities  affected.  Until 
we  receive  more  data,  we  are  unable  to 
estimate  the  number  of  small  cable 
systems  that  would  be  affected  by  any 
of  the  proposals  discussed  in  the  Notice. 
We  have,  however,  attempted  to  reduce 
the  administrative  burdens  and  cost  of 
compliance  for  cable  systems  that  have 
1.000  or  fewer  subscribers  as  required 
by  Section  623(i)  of  the  Cable  Act  of 
1992. 

29.  Reporting,  record  keeping  and 
other  compliance  requirements.  The 
proposals  under  consideration  in  this 
Notice  do  include  new  reporting  and 
record  keeping  requirements  for  cable 
systems.  These  reporting  requirements 
include  the  possibility  of  filings  by 
cable  operators  of  financial  data 
annually  at  the  Commission. 

30.  Federal  rules  which  overlap, 
duplicate  or  conflict  with  this  rule. 
None. 

31.  Any  significant  alternatives 
minimizing  impact  on  small  entities  and 
consistent  with  stated  objectives. 
Wherever  possible,  the  Notice  proposes 
general  rules,  or  alternative  rules  for 
small  systems,  to  reduce  the 
administrative  burdens  and  cost  of 
compliance  for  cable  systems  that  have 
1,000  or  fewer  subscribers  as  required 
by  section  3(i)  of  the  Cable  Act  of  1992. 

VI.  Paperwork  Reduction  Act 

32.  The  proposal  contained  herein  has 
been  analyzed  with  respect  to  the 
Paperwork  Reduction  Act  of  1980  and 
found  to  impose  no  new  or  modified 
information  collection  requirement  on 
the  public.  Implementation  of  any  new 
or  modified  requirement  will  be  subject 
to  approval  by  the  Office  of 
Management  and  Budget  as  prescribed 
by  the  Act. 
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VII.  Procedural  Provisions 

33.  For  purposes  of  this  non-restricted 
informal  rulemaking  proceeding, 
members  of  the  public  are  advised  that 
ex  parte  contacts  are  permitted  from  the 
time  of  issuance  of  a  notice  of  proposed 
rulemaking  until  the  time  a  draft  Order 
proposing  a  substantive  disposition  of 
the  proceeding  is  placed  on  the 
Commission's  Open  Meeting  Agenda.  In 
general,  an  ex  parte  presentation  is  any 
written  or  oral  communication  (other 
than  formal  written  comments  or 
pleadings  and  oral  arguments)  between 
a  person  outside  this  addresses  the 
merits  of  the  proceeding.  Any  person 
who  submits  a  wTitten  ex  parte 
presentation  addressing  matters  not 
fully  covered  in  any  written  summary 
must  be  served  on  this  Commission's 


Secretary  for  inclusion  in  the  public  file, 
with  a  copy  to  the  Commis;  ion  official 
receiving  the  oral  presentat  on.  Each  ex 
parte  presentation  discussed  above  must 
state  on  its  face  that  the  Secretary  has 
been  served,  and  must  also  state  by 
docket  number  the  proceed  ng  to  which 
it  relates.  See  generally  §  1."  231  of  the 
Commission's  Rules.  47  CF"^  1.1231. 

34.  Pursuant  to  applicabh  procedures 
set  forth  in  §§  1.415  and  1.419  of  the 
Commission's  Rules,  47  CF^  1.415  and 
1.419,  interested  parties  mpy  file 
comments  on  or  before  Sep  ember  30,  , 
1993  and  reply  comments  en  or  before 
October  7, 1993.  To  file  formally  in  this 
proceeding,  you  must  file  ai  original 
plus  four  copies  of  all  comments,  reply 
comments,  and  supporting  :»mments.  If 
you  want  each  Commissioner  to  receive 
a  personal  copy  of  your  comments  and 


reply  comments,  you  must  file  an 
original  plus  nine  copies.  You  should 
send  comments  and  reply  comments  to 
Office  of  the  Secretary,  Federal 
Communications  Commission,  1919  M 
Street.  NW.,  Washington,  DC  20554. 
Comments  and  reply  comments  will  be 
available  for  public  inspection  during 
regular  business  hours  in  the  FCC 
Reference  Center,  room  239,  Federal 
Communications  Commission,  1919  M 
Street  NW.,  Washigton.  DC  20554. 

List  of  Subjects  in  47  CFR  Part  76 

Cable  television. 

Federal  Communications  Commission. 

WiUiam  F.  Caton. 

Acting  Secretary. 

[FR  Doc  93-21375  Filed  9-1-93.  8:45  ami 
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DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Food  and  Drug  Administration 

21  CFR  Part  310 

[Docket  No.  80N-O476] 

RIN  0905-nAA0« 

Topical  Antifungal  Drug  Products  for 
Over-th*-Counter  Human  Use;  Certain 
Labeling  Claims 

AGENCY:  Food  and  Drug  Administration, 
HHS. 

ACTION:  Final  rule. 

SUMMARY:  The  Food  and  Drug 
Administration  (FDA)  is  issuing  a  final 
rule  establishing  that  certain  labeling 
claims  for  over-the-counter  (OTC) 
topical  antifungal  drug  products  are  not 
generally  recognized  as  safe  and 
effective  and  are  misbranded.  FDA  is 
issuing  this  final  rule  after  considering 
the  report  and  recommendations  of  the 
Advisory  Review  Panel  on  OTC 
Antimicrobial  II  Drug  Products  and 
public  comments  on  an  advance  notice 
of  proposed  rulemaking  and  a  notice  of 
proposed  rulemaking  that  were  based  on 
those  recommendations.  This  final  rule 
is  peirt  of  the  ongoing  review  of  OTC 
drug  products  conducted  by  FDA. 
EFFECTIVE  DATE;  March  2,  1994. 
FOR  FURTHER  INFORMATION  CONTACT: 
William  E.  Gilbertson.  Center  for  Drug 
Evaluation  and  Research  {HFD-810). 
Food  and  Drug  Administration,  5600 
Fishers  Lane,  Rockville,  MD  20857, 
301-594-5000. 

SUPPLEMENTARY  INFORMATION:  In  the 
Federal  Register  of  March  23, 1982  (47 
FR  12480),  FDA  published,  under 
§  330.10(a)(6)  (21  CFR  330.10(a)(6)).  an 
advance  notice  of  proposed  rulemaking 
to  establish  a  monograph  for  OTC 
topical  antifungal  drug  products, 
together  with  the  recommendations  of 
the  Advisory  Review  Panel  on  OTC 
Antimicrobial  II  Drug  Products  (the 
Panel),  which  was  the  advisory  review 
panel  responsible  for  evaluating  data  on 
the  active  ingredients  in  this  drug  class. 
Interested  persons  were  invited  to 
submit  comments  by  June  21, 1982. 
Reply  comments  in  response  to 
comments  filed  in  the  initial  comment 
period  could  be  submitted  by  July  21, 
1982. 

In  accordance  with  §  330.l0(a)(l0),  the 
data  and  information  considered  by  the 
Panel,  after  deletion  of  a  small  amount 
of  trade  secret  information,  were  placed 
on  public  display  in  the  Dockets 
Management  Branch  (HFA-305),  Food 
md  Drug  Administration,  rm.  1-23, 


12420  Parkiawn  Dr..  Rockville,  MD 
20857. 

The  agency's  proposed  regulation,  in 
the  form  of  a  tentative  final  monograph, 
for  OTC  topical  antifungal  dnig 
products  was  published  in  the  Federal 
Register  of  December  12, 1989  (54  FR 
51136).  Interested  persons  were  invited 
to  file  by  March  12. 1990,  written 
comments,  objections,  or  requests  for 
oral  hearing  before  the  Commissioner  of 
Food  and  Drugs  regarding  the  prop>osaI 
Interested  persons  were  invited  to  file 
comments  on  the  agency's  economic 
impact  determination  by  March  12, 
1990.  New  data  could  have  been 
submitted  until  December  12. 1990.  and 
comments  on  the  new  data  until 
February  12,  1991. 

In  evaluating  OTC  topical  antifungal 
drug  products,  the  Panel  discussed 
ringworm  of  the  scalp  and  ringworm  of 
the  nails  (47  FR  12480  at  12487)  and 
concluded: 

Tinea  capitis  (ringworm  of  the  scalp)  and 
tinea  unguium  (ringworm  of  the  nails). 
Fungal  infections  of  the  scalp  and  nails  tend 
to  be  chronic.  They  respond  poorly  to  topical 
therapy,  partly  because  of  the  thickness  of 
the  nails  and  the  depth  of  the  hair  roots.  Both 
sites  of  infection  provide  inaccessible 
locations  for  fungi,  thus  drastically 
decreasing  the  penetration  of  topical 
antifungals.  For  this  reason,  OTC  topical 
antifungals  must  be  labeled  that  they  are  not 
effective  for  the  treatment  of  ringworm  of  the 
scalp  or  nails. 

The  Panel  recommended  that  the 
following  labeling  statement  appear  in 
the  directions  for  all  OTC  topical 
antifungal  drug  products:  '"This  product 
is  not  effective  on  the  scalp  or  nails." 
(See  47  FR  12480  at  12566.) 

No  data  were  submitted  in  response  to 
the  Panel's  report  to  support  the  use  of 
OTC  topical  antifungal  drug  products  on 
the  scalp  or  the  nails.  However,  one 
comment  did  request  that  the  Panel's 
recommended  statement  "this  product 
is  not  effective  on  the  scalp  or  nails"  be 
changed  to  read  "this  prodiKl  is  not 
effective  in  the  treatment  df  fungal 
infections  of  the  hair  and  nails."  The 
agency  responded  that  it  was  retaining 
the  Panel's  statement  in  the  directions 
proposed  in  the  tentative  final 
monograph  because  the  conunent  did 
not  submit  any  data  to  support  its 
suggested  change.  (See  comment  32,  54 
FR  51136  at  51155.) 

In  response  to  the  tentative  final 
monograph,  one  submission  (Ref.  1)  was 
received  that  contained  clinical  data  to 
support  the  safety  and  effectiveness  of  a 
combination  of  antifungal  and 
keratolyiic  ingredients  for  the  topical 
treatment  of  fungal  infections  of  the 
nails.  The  clinical  data  included  the 
results  of  a  double-blind,  randomized. 


clinical  comparison  of  a  product 
containing  a  combination  of  antifungal 
ingredients  (undecylenic  acid  and 
chloroxylenol)  and  keratolytic 
ingredients  (salicylic  acid  and  acetic 
acid)  to  its  vehicle  containing  isopropyl 
alcohol  and  benzocaine  in  the  topical 
treatment  of  fungal  infections  of  the 
toenails.  This  study  had  a  major  flaw  in 
that  it  was  not  designed  to  demonstrate 
the  contribution  of  each  of  the  five 
active  ingredients  (undecylenic  acid, 

N acetic  acid,  salicylic  acid, 
chloroxylenol.  and  benzocaine)  to  the 
l^fectiveness  of  the  product's  total 
fohnulation.  The  study  should  have 
included  a  comparison  of  the  total 
formulation  minus  each  of  the  active 
ingredients  to  the  total  formulation  and 
to  the  vehicle  in  order  to  demonstrate 
the  contribution  of  each  of  the  active 
ingredients  in  the  combination. 

The  clinical  data  also  included  the 
resuhs  of  an  open,  uncontrolled  study 
that  did  not  provide  any  useful 
information  to  establish  effectiveness. 
The  agency's  detailed  comments  and 
evaluation  of  the  data  are  on  file  in  the 
Dockets  Management  Branch  (Ref.  2). 

The  agency  is  aware  that  a  number  of 
OTC  topical  antifungal  drug  products 
are  currently  being  marketed  with 
claims  for  use  of  the  product  on  the 
scalp  or  on  the  nails.  No  evidence  has 
been  submitted  to  date  to  establish  that 
any  OTC  topical  antifungal  drug 
products  are  effective  for  the  treatment 
of  fungal  infections  on  the  scalp  or  on 
the  nails.  The  Commissioner  has 
determined  that  OTC  topical  antifungal 
active  ingredients  are  not  generally 
recognized  as  safe  and  effective  for  use 
on  the  scalp  or  on  the  nails.  Therefore, 
the  Commissioner  is  issuing  a  separate 
final  rule  on  all  topical  antifungal  active 
ingredients  present  in  any  product 
bearing  claims  that  it  is  indicated  for  the 
treatment  of  fungal  infections  on  the 
scalp  or  on  the  nails.  FDA  has  elected 
to  act  on  OTC  topical  antifungal  drug 
products  bearing  these  claims  before 
finalizing  the  rest  of  the  monograph  in 
order  to  expedite  removal  from  the 
maiiet  of  products  that  lack  adequate 
evidence  of  effectiveness. 

Any  OTC  topical  antifungal  drug 
product  bearing  any  claims  or  directions 
for  use  of  the  product  on  the  scalp  or  on 
the  nails  may  not  continue  to  be 
initially  introduced  or  delivered  for 
introduction  into  interstate  commerce 
unless  it  is  the  subject  of  an  approved 
apphcation  or  abbreviated  application 
(hereinafter  called  application).  The 
agency  is  amending  21  CFR  part  310  by 
adding  to  subpart  E,  new 
§310.545(a)(22)(iii)(2lCFR 
310.545(a)(22)(iii))  to  include  any 
topical  antifungal  drug  products  labeled 


for  use  on  the  scalp  or  on  the  nails.  Any 
claims  or  directions  for  using  an  OTC 
topical  antifungal  drug  product  on  the 
scalp  or  on  the  nails  should  be 
eliminated  from  OTC  drug  products  by 
March  2, 1994,  regardless  of  whether 
further  testing  is  undertaken  to  justify 
future  use.  Thereafter,  any  OTC  drug 
product  containing  any  topical 
antifungal  active  ingredient  and  labeled 
or  intended  for  use  on  the  scalp  or  on 
the  nails  will  be  considered 
nonmonograph  and  misbranded  under 
section  502  of  the  Federal  Food,  Drug, 
and  Cosmetic  Act  (the  act)  (21  U.S.C 
352)  and  a  new  drug  under  section 
201(p)  of  the  act  (21  U.S.C.  321(p))  for 
which  an  approved  application  under 
section  505  of  the  act  (21  U.S.Q  355) 
and  21  CFR  part  314  of  the  regulations 
is  required  for  marketing.  Therefore,  on 
or  after  March  2.  1994,  no  OTC  drug 
product  containing  any  OTC  topical 
antifungal  active  ingredient  labeled  or 
intended  for  use  on  the  scalp  or  on  the 
naiis  may  be  initially  introduced  or 
initially  deUvered  for  introduction  into 
interstate  commerce  unless  it  is  the 
subject  of  an  approved  application. 
Further,  any  OTC  drug  product 
containing  any  active  ingredient  subject 
to  this  final  rule  that  is  repackaged  or 
relabeled  after  the  effective  date  of  this 
final  rule  must  be  in  compliance  with 
the  final  rule  regardless  of  the  date  the 
product  was  initially  introduced  or 
initially  delivered  for  introduction  into 
interstate  commerce.  Manufacturers  are 
urged  to  comply  voluntarily  with  this 
final  rule  at  the  earliest  possible  date. 

The  agency  concludes  that  there  is  no 
basis  for  the  continued  marketing  of  any 
OTC  topical  antifungal  drug  products 
with  claims  or  directions  for  use  on  the 
scalp  or  on  the  nails.  The  agency  points 
out  that  publication  of  this  final  rule 
does  not  preclude  a  manufacturer's 
testing  an  antifungal  ingredient  for  these 
uses.  New,  relevant  data  can  be 
submitted  to  the  agency  at  a  later  date 
as  the  subject  of  an  application  that  may 
provide  for  prescription  or  OTC 
marketing  status.  (See  21  CFR  part  314.) 
As  an  alternative,  where  there  are 
adequate  data  establishing  general 
recognition  of  safety  and  effectiveness 
for  these  uses,  such  data  may  be 
submitted  in  an  appropriate  citizen 
petition  to  amend  the  final  monograph 
for  OTC  topical  antifungal  drug 
products.  (See  21  CFR  10.30.)  However, 
marketing  of  products  containing 
topical  antifungal  active  ingredients  and 
bearing  these  claims  may  not  begin  or 
continue  while  the  data  are  being 
evaluated  by  the  agency. 


References 

(1)  Comment  No.  C30.  Docke'  No.  80N- 
0476.  Dockets  Mf  nagement  Brpnch. 

(2)  Letter  from  W.  E.  Gilberts  m.  FDA.  to 

C.  Mendoza.  Kxamer  Laboralor  es.  Inc.  coded 
LET  24.  Docket  t^o.  80N-0476.  Dockets 
Management  Branch. 

No  comments  were  recei\  ed  in 
response  to  the  agency's  recuest  for 
specific  comment  on  the  economic 
impact  of  this  rulemaking  (54  FR  51136 
at  51160).  As  a  result  of  this  final  rule, 
some  manufacturers  will  need  to  relabel 
their  products  to  delete  these  claims 
and/or  the  directions  for  use  related  to 
these  claims.  The  agency  has  identified 
about  a  dozen  3TC  topical  antifungal 
drug  products  marketed  with  claims  for 
use  on  the  nails.  All  of  these  products 
will  need  to  be  relabeled.  Based  on 
information  provided  by  a 
nonprescription  drug  manufacturer's 
association,  the  estimated  gverage  cost 
of  a  labeling  revision  is  about  S2,000.00 
per  product  label.  Several  of  the 
currently  marketed  produc^^  will  also 
need  to  be  reformulated  aft^r  the  final 
monograph  is  issued  because  they  either 
contain  monograph  ingredients  at 
nonmonograph  concentrations  or 
contaia combinations  of  ingredients  that 
are  not  included  in  the  final  monograph. 
All  products  can  be  reform  jlaled  to 
allowable  monograph  conditions  and 
remain  in  the  marketplace  with 
appropriate  relabeling.  The  cost  of 
reformulation  will  vary  among 
manufacturers  based  on  the 
reformulation  choice  selected  and  the 
costs  involved  to  do  produ::t  specific 
stability  testing  and  other  standard 
manufacturing  procedures. 

Early  finalization  of  the 
nonmonograph  status  of  th^  claims 
listed  in  this  notice  will  benefit  both 
consumers  and  manufacturers. 
Consumers  will  benefit  from  the  early 
removal  from  the  marketplace  of 
product  claims  for  which  safety  and 
effectiveness  have  not  beer  established. 
This  will  result  in  a  direct  economic 
savings  to  consumers.  Manufacturers  of 
products  with  such  claims  will  benefit 
from  being  able  to  use  alternative  claims 
that  have  been  proposed  and  will  be 
recognized  by  the  agency  as  being 
generally  recognized  as  safe  and 
effective,  without  incurring  additional 
expense  of  clinical  testing  *o  support 
these  claims.  (See  proposed 
§  333.250(b).  54  FR  51136  at  51161.) 
Based  on  the  information  above,  the 
agency  certifies  that  this  final  rule  will 
not  have  a  significant  economic  impact 
on  a  substantial  number  of  small 
entities. 

The  agency  has  determir  ed  under  21 
CFR  25.24(c)'(6)  that  this  action  is  of  a 
type  that  does  not  individrally  or 


cumulatively  have  a  significant  effect  on 
the  human  environment.  Therefore, 
neither  an  environmental  assessment 
nor  an  environmental  impact  statement 
is  required. 

List  of  Subjects  in  21  CFR  Part  310 

Administrative  practice  and 
piocedure,  Drugs,  Labeling,  Medical 
devices,  Reporting  and  recordkeeping 
requirements. 

Therefore,  under  the  Federal  Food. 
Drug,  and  Cosmetic  Act  and  under 
authority  delegated  to  the  Commissioner 
of  Food  and  Drugs,  21  CFR  part  310  is 
amended  as  follows: 

PART  310— NEW  DRUGS 

1.  The  authority  citation  for  21  CFR 
(Kirt  310  is  revised  to  read  as  follows: 

Authority:  Sees.  201,  301.  501.  502.  503. 
505.  506.  507.  512-516.  520.  601(a).  701.  704. 
705,  721  of  the  Federal  Food.  Drug,  and 
Cosmetic  Act  (21  U.S.C  321.  331.  351.  352, 
353.  35S.  356.  357.  360b-360f,  360j.  361(a). 
371.  374.  375.  379e):  sees.  215.  301.  302(a). 
351.  3S4-360F  of  the  Public  Health  Service 
Act  (42  U.S.C.  216.  241.  242(a).  262.  263b- 
263n). 

2.  Section  310.545  is  amended  by 
adding  new  paragraph  (a)(22)(iii),  by 
revising  the  introductory  text  of 
paragraph  (d).  and  by  adding  new 
paragraph  (d)(12)  to  read  as  follows: 

§  310.545    Drug  products  containing 
certain  active  ingredientronered  over-0>«- 
counter  (OTC)  for  certain  uses. 

(a)  •  •  • 

(22)  *  *  • 

(iii)  Any  ingredient(s)  labeled  with 
claims  or  directions  for  use  on  the  scalp 
or  on  the  nails. 


(d)  Any  OTC  drug  product  that  is  not 
in  compliance  with  this  section  is 
subject  to  regulatory  action  if  initially 
introduced  or  initially  delivered  for 
introduction  into  interstate  commerce 
after  the  dates  si>ecified  in  paragraphs 
(d)(1)  through  (d)(12)  of  this  section. 

(12)  March  2,  1994.  for  products 
subject  to  paragraph  (a)(22)(iii)  of  this 
section. 

Dated:  August  26. 1993. 
Michael  R.  Taylor. 

Deputy  Commissioner  for  Policy. 

(FR  Doc  93-21369  FUed  9-1-93;  8:45  amj 
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21  CFR  Part  310 
[Docket  No.  80N-0050] 
RIN0905-AA0« 

Anorectal  Drug  Products  for  Over-the- 
counter  Human  Use 

AGENCY:  Food  and  Drug  Administration, 

HHS. 

ACTION:  Final  rule. 

SUMMARY:  The  Food  and  Drug 
Administration  (FDA)  is  issuing  afinal 
rule  establishing  that  any  over-the- 
counter  (OTC)  drug  product  containing 
live  yeast  cell  derivative  (LYQ))  for 
anorectal  use  is  not  generally  recognized 
as  safe  and  effective  and  is  misbranded. 
This  final  rule  evaluates  data  on  LYQ) 
that  were  still  under  review  when  an 
earlier  final  rule  on  OTC  anorectal  drug 
products  was  issued.  This  final  rule  is 
part  of  the  ongoing  review  of  OTC  drug 
products  conducted  by  FDA. 
EFFECTIVE  DATE:  September  2,  1994. 
FOR  FURTHER  INFORMATION  CONTACT: 
William  E.  Gilbertson,  Center  for  Drug 
Evaluation  and  Research  (HFI>-€10), 
Food  and  Drug  Administration,  5600 
Fishers  Lane,  Rockville,  MD  20857, 
301-594-5000. 
SUPP1.EMENTARY  INFORMATION: 

I.  Background 

In  the  Federal  Register  of  May  27, 
1980  (45  FR  35576),  FDA  published  an 
advance  notice  of  proposed  rulemaking 
to  establish  a  monograph  for  OTC 
anorectal  drug  products  together  with 
the  reconunendations  of  the  Advisory 
Review  Panel  on  OTC  Hemorrhoidal 
Drug  Products  (the  Panel),  which  was 
the  advisory  review  panel  responsible 
for  evaluating  the  data  on  the  active 
ingredients  in  this  class  of  drugs.  The 
agency's  tentative  final  monograph  on 
OTC  anorectal  drug  products  was 
published  in  the  Federal  Register  of 
August  15, 1988  (53  FR  30756).  LYCD 
was  considered  safe  for  use  as  an  OTC 
wound-healing  agent  for  limited  use  (1 
week  or  less),  but  was  classified  as 
Category  III  (available  data  are 
insufficient  to  classify  as  effective  for 
use  as  an  OTC  woundhealing  agent  in 
the  anorectal  area,  and  further  testing  is 
required)  (53  FR  30765). 

One  comment,  submitted  at  the  end  of 
the  period  for  the  submission  of  new 
data,  contained  the  results  of  two  new 
clinical  studies  in  support  of  the 
effectiveness  of  LYCD  in  the  relief  of 
hemorrhoidal  symptoms  (Ref.  1).  These 
studies  remained  under  review  at  the 
time  of  publication  of  the  agency's  Hnal 
rule  on  OTC  anorectal  drug  products  in 
the  Federal  Register  of  August  3, 1990 


(55  FR  31776);  that  rule  did  not  address 
the  final  status  of  LYCD.  The  agency 
stated  that  in  order  to  complete  the 
publication  of  the  final  monograph  for 
OTC  anorectal  drug  products  without 
undue  delay,  the  agency  was  not 
addressing  the  data  submitted  on  LYCD 
in  that  document,  and  that  the  data 
would  be  addressed  as  soon  as  the 
agency's  review  was  completed.  The 
agency's  evaluation  of  those  data  now 
completes  the  anorectal  drug  products 
rulemaking  with  respect  to  LYCD.  The 
only  other  pending  issues  relating  to 
hydrocortisone,  as  discussed  in  the  final 
rule  (55  FR  31776),  will  be  addressed  in 
a  future  issue  of  the  Federal  Register  to 
complete  the  rulemaking  on  OTC 
anorectal  drug  products. 

In  its  Hnal  conclusions  on  OTC 
anorectal  drug  products  (55  FR  31776), 
the  agency  listed  a  number  of  anorectal 
ingredients  that  it  considered  to  be 
nonmonograph  ingredients.  The  agency 
stated  that  on  or  after  August  5, 1991  (12 
months  after  the  final  rule  was 
published),  no  OTC  drug  product  that  is 
subject  to  the  monograph  and  that 
contains  a  nonmonograph  condition, 
i.e.,  a  condition  that  would  cause  the 
drug  to  be  not  generally  recognized  as 
safe  and  effective  or  to  be  misbranded, 
may  be  initially  introduced  or  initially 
delivered  for  introduction  into  interstate 
commerce  imless  it  is  the  subject  of  an 
approved  application. 

When  the  final  rule  was  issued  in 
August  1990,  none  of  the 
nonmonograph  ingredients  were  listed 
in  a  regulation.  Since  then,  the  agency 
has  established  21  CFR  310.545,  which 
contains  a  list  of  certain  active 
ingredients  that  are  not  generally 
recognized  as  safe  and  effective  for 
certain  OTC  drug  uses.  The  agency  is 
adding  §  310.545(a)(26)  to  include  the 
nonmonograph  anorectal  active 
ingredients  discussed  in  the  final  rule  of 
August  3, 1990,  as  well  as  LYCD.  The 
date  of  nonmonograph  status  for  all  of 
the  ingredients,  except  for  LYCD,  listed 
in  §  310.545(a)(26)  was  August  5, 1991. 
The  date  of  nonmonograph  status  of 
LYCD  is  September  2, 1994.  This 
timeframe  for  LYCD  is  consistent  with 
that  provided  for  other  nonmonograph 
ingredients  in  the  August  3, 1990,  final 
rule.  The  agency's  detailed  comments 
on  the  data  are  on  file  in  the  Dockets 
Management  Branch  (Ref.  1). 

Reference 

(1)  Comment  No.  Cl9,  Docket  No.  80N- 
0050,  Dockets  Management  Branch  (HFA- 
305),Food  and  Drug  Administration,  rm.  1- 
23, 12420  Parkiawn  Dr.,  Rockville,  MD 
20857. 


n.  The  Agency's  Final  Conclusions  on 
Live  Yeast  Cell  Derivative  for  Anorectal 
Use 

One  comment  submitted  the  results  of 
two  studies  (WBI-1987  and  WM-444B) 
to  supi>ort  the  effectiveness  of  LYCD  for 
relief  of  hemmorhoidal  symptoms  of 
pain,  itching,  burning,  or  irritation,  and 
for  shrinking  swelling  of  hemorrhoidal 
tissue  caused  by  inflammation  (Ref.  1). 
The  comment  also  referred  to  other  data 
that  it  had  submitted  to  the  rulemaking 
on  OTC  skin  protectant  drug  products  in 
support  of  LYCD's  effectiveness  as  a 
wound  healing  agent  (Ref.  2).  The 
comment  stated  its  belief  that  the  skin 
protectant  data  also  support  the  use  of 
LYCD  as  a  wound  healing  agent  in  the 
anorectal  area.  The  comment  cited  the 
Panel's  discussion  of  the  nature  of  data 
required  to  support  the  effects  of 
woimd-healing  agents  on  anorectal 
wounds  in  the  advance  notice  of 
proposed  rulemaking  (45  FR  35576'at 
35658),  where  it  stated  "*  *  *  an  agent 
that  causes  a  significant  increase  in  the 
healing  of  wounds  at  other  sites,  and 
also  relieves  anorectal  clinical 
symptoms  over  a  similar  time  period 
can  be  considered  an  anorectal  wound- 
healing  agent."  The  comment  concluded 
that  the  agency  would  accept  evidence 
of  wound-healing  efficacy  from  tissues 
other  than  in  the  anorectal  area. 

The  agency  has  evaluated  the  two 
studies  and  determined  that  they  are 
incapable  of  demonstrating  the 
effectiveness  of  LYCD  for  relief  of 
hemorrhoidal  symptoms  of  pain, 
itching,  burning,  or  irritation.  The 
studies  also  do  not  contain  data 
shovdng  that  LYCD  shrinks  swelling  of 
hemorrhoidal  tissue  caused  by 
inflammation.  The  conduct  of  studies 
WBI-1987  and  WM-444B  was 
independently  inspected  by  agency  field 
investigators  who  found  evidence  that 
the  data  submitted  were  unreliable. 

A.  Study  WBI-1987 

This  study  was  a  double-blind, 
randomized,  parallel  group  comparison 
of  LYCD  versus  ointment  vehicle  for  the 
relief  of  hemorrhoidal  discomfort.  The 
purpose  was  to  show  the  effectiveness 
of  LYCD  in  an  ointment  as  a  wound 
healing  agent.  On  case  report  forms, 
subjects  were  to  record  (by  vertical 
marks  on  100  millimeter  (mm)  visual 
analog  scales)  their  assessment  of  two 
qualities  of  hemorrhoidal  pain,  i.e., 
irritation  and  burning,  immediately 
before  treatment,  and  5, 15,  30,  45,  and 
60  minutes  after  treatment.  The  two 
qualities  of  hemorrhoidal  pain  were 
analyzed  as  separate  scores. 
Hemorrhoidal  pain  relief  was  assessed 
at  each  post-treatment  evaluation  by  the 
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participant  circling  one  of  six  adjectives 
ranging  from  "complete  relief  to  "no 
relief."  On  the  100  mm  analog  scale, 
improvement  from  baseline  for  the 
active  preparation  and  for  the  control, 
respectively,  were  65.0  and  44.1  for 
irritation,  and  72.7  versus  46.0  for 
burning,  according  to  the  sponsor's 
analjrsis.  Cknnparison  of  the  two 
treatments  for  both  parameters  was 
analyzed  by  the  two-sample  t-test,     r 
which  showed  statistically  significant 
differences  for  both  parameters  (p  < 
0.001).  Mean  total  pain  relief  on  a  six- 
category  scale  was  reported  as  3.8  for 
the  active  preparation  and  2.8  for  the 
control  (p  <  0.001). 

A  global  assessment  of  efficacy  was 
also  to  be  provided  at  the  conclusion  of 
the  1-hour  study.  The  subject  graded  the 
overall  effectiveness  of  the  medication 
by  circling  the  appropriate  number  on  a 
scale  where  1  represented  "poor"  and 
10  represented  "excellent."  All  20 
subjects  treated  with  the  active 
preparation  gave  a  global  evaluation 
score  of  8  or  better,  and  13  subjects 
graded  it  as  excellent  (10).  Mean  global 
assessment  rated  was  9.8  for  the  active 
preparation  and  7.3  for  the  control  (p  < 
0.001).  None  of  the  control  subjects 
graded  the  treatment  as  excellent. 

While  these  results  seem  to  infer 
effectiveness,  it  does  not  appear  that  the 
case  report  forms,  on  which  all  critical 
data  were  to  be  recorded  by  the  subject, 
were  in  fact  contemporaneously  Glled 
out  by  the  subjects.  The  circles  and 
vertical  lines  used  to  record  scores  were 
all  of  two  easily  distinguishable  types; 
they  did  not  show  the  diversity  that 
would  be  expected  if  each  subject  filled 
out  his  or  her  own  clinical  report  form. 
For  one  subject  who  was  included  in  the 
study  twice,  there  were  clear  differences 
in  the  manner  and  style  of  the  subject's 
markings  on  the  visual  analog  scales  on 
two  different  occasions.  The  diffierences 
would  be  unlikely  if  the  subject  had 
actually  filled  out  the  form.  Thus,  it 
appears  that  study  personnel  filled  out 
the  forms,  which  is  a  clear  violation  of 
the  protocol  and  which  raises  major 
questions  as  to  the  blinding  and 
integrity  of  the  study.  If  the  forms  were 
not  filled  out  by  subjects  at  the  time  of 
that  rating,  as  the  protocol  required, 
there  can  be  no  assurance  that  the  forms 
represent  actual  reports  by  the  subjects 
at  the  appropriate  measurement  time 
and  not.  for  example,  ratings  filled  out 
by  study  personnel  aware  of  treatment 
assignments. 

Questions  concerning  who  filled  out 
the  forms  and  when  they  were  filled  out 
were  asked  of  the  investigator.  He 
responded  to  the  agency  by  letter  dated 
November  19. 1991  (Ref.  3).  but  the 
response  did  not  address  the  issue  of 


who  filled  out  the  forms.  The 
investigator  dealt  with  othe-  problems 
and  emphasized  future  improvements  in 
his  practices.  Thus,  although  the 
reported  results  of  the  study  might 
support  effectiveness,  the  significant 
discrepancy  between  the  reported  and 
the  actual  mett  od  of  data  collection 
does  not  allow  the  agency  to  conclude 
that  bias  on  the  part  of  the  investigator 
or  analyst  has  been  shown  to  be 
minimized.  | 

B.  Study  WM-444B 

This  study  was  a  double-blind, 
parallel  group  cUnical  trial  using  a 
methodology  similar  to  Study  WB-1987, 
but  with  the  subjectiv»«ssessment 
testing  period  extended  to  include 
75-.  90-,  105-  and  120-minute 
assessment  times.  The  purpose  of  this 
study  was  also  to  demonstrate  the 
effectiveness  of  LYCD  ointment  in  relief 
of  hemorrhoidal  pain.  Of  100  subjects 
eligible  to  enter  the  study.  50  were 
allocated  to  the  active  preparation  and 
50  to  the  vehicle.  The  effect  of  the  active 
preparation  wf  s  significantly  greater 
than  that  of  the  vehicle  for  all  variables 
at  all  evaluation  points. 

Unfbrtimately,  this  study  cannot  be 
considered  an  adequate  and  well- 
controlled  study  because  *he  method  of 
blinding  provides  no  assurance  that  the 
study  was,  in  fact,  blinded  successfully. 
The  tear-off  portions  of  the  label  (under 
which  the  tube's  contents  were 
revealed)  were  closed  by  rubber  cement. 
There  was  no  way  to  tell  whether  the 
tear-off  section  had  been  opened 
because  the  rubber  cement  closure 
could  be  replaced  readily  Agency 
reviewers  found  that  they  could  easily 
open  the  labels  to  reveal  the  identity  of 
the  medication,  re-close  them,  and  then 
attach  them  or  the  case  report  form  of 
the  respective  subjects,  without  altering 
their  app>earance.  Thus,  there  is  no 
assurance  that  the  study  was  blinded,  as 
planned.  Ordinarily,  in  studies  that  are 
adequately  double-blinded,  once  labels 
are  opened  they  cannot  be  closed  again 
without  appearing  altered.  In  the 
absence  of  secure  blinding,  there  is  no 
evidence  that  the  subjects  were  not 
biased  by  suggestions  from  the  nurses, 
the  coordinator,  or  the  principal 
investigator. 

Study  WM-444B  also  had  other 
deficiencies  ar  d  significant  departures 
from  commonly  accepted 
investigational  practices:  (1)  There  was 
no  record  of  lo^  numbers  on  the  tubes 
for  the  produd  tested;  thus  there  was  no 
assurance  that  the  drug  product  used  in 
the  clinical  trial  was  the  same 
formulation  as  the  drug  product 
proposed  for  nrarketing,  and  (2)  the 


allocation  of  samples  for  each  test  site 
was  not  addressed. 

Standards  for  effectiveness  of  an  OTC 
drug  that  is  generally  recognized  as  safe 
and  effective  are  set  forth  in  21  CFR 
330.10(a)(4)(ii),  which  states  that  proof 
of  effectiveness  of  such  an  OTC  drug 
shall  consist  of  controlled  clinical 
investigations  as  defined  in 
§  314.126(b)(21  CFR  314.126(b)),  unless 
this  requirement  is  waiv'ed  as  not 
reasonably  applicable  or  essential  and 
another  method  is  adequate.  Based  on 
inadequate  measures  taken  by  the 
investigative  team  to  minimize  bias  on 
the  parts  of  the  subjects  and  the 
observers,  the  agency  finds  that  the 
studies  were  not  conducted  in 
conformance  with  21  CFR  314.126(b)(5). 

In  conclusion,  the  agency  does  not 
consider  either  study  capable  of 
demonstrating  the  effectiveness  of  LYCD 
for  any  anorectal  uses.  Therefore,  the 
studies  are  inadequate  to  suppK>rt  the 
use  of  LYCD  to  relieve  symptoms  of 
hemorrhoidal  pain,  itching,  burning,  or 
irritation,  or  to  shrink  hemorrhoids.The 
agency's  detailed  comments  on  the  data 
are  on  file  in  the  Dockets  Management 
Branch  (address  above)  (Ref.  4). 
References 

(1)  Comments  No.  Cl9  and  SUPS.  Docket 
No.  80N-0050.  Dockets  Management  Brandi. 

(2)  Comments  No.  C34.  AMD,  C57,  SUP. 
and  LETll  through  LET!  4,  Docket  No.  7«N- 
0021.J)ockets  Management  Branch. 

(3)  Second  attachment  to  letter  from  W.  E. 
Gilbertsoo.  FDA.  to ).  R.  )acobs.  Whitehall 
Laboratories,  coded  LET25.  Docket  No.  BON- 
0050.  Dockets  Management  Branch. 

(4)  Letter  from  W.  E.  Giibertson.  FDA.  to 
J.  R.  Jacobs.  Whitehall  Ijiboratories,  coded 
LET25.  Docket  No.  8ON-O050.  Dockets 
Manag^aent  Branch. 

C.  Data  Submitted  to  the  Skin  Protectant 
Rulemaking 

The  comment's  data  on  LYCD  as  a 
skin  protectant  wound  healing  agent 
were  not  used  in  arriving  at  the  agency's 
conclusion  on  LYCD's  effectiveness  as 
an  anorectal  wound  healing  agent.  The 
Panel  stated  that  studies  to  test  the 
effects  of  agents  on  wound  healing  must 
be  designed  with  the  use  site  in  mind. 
i.e.,  wbin«  there  is  compression  (due  to 
sitting),  stretching  of  surface  and 
subcutaneous  tissue  on  a  sporadic  basis 
(due  to  walking,  bowel  movement), 
increased  moisture,  chafing  (due  to 
clothing  and  opposed  body  surfaces), 
and  gross  contamination  by  aerobic  and/ 
or  anaerobic  bacteria  and  yeast  (45  FR 
35576  at  35658).  The  Panel  compared 
testing  under  those  conditions  with 
testing  on  many  body  wounds  that  can 
be  maintained  at  a  relative  degree  of 
cleanliness,  immobilized,  and  covered 
consistently  or  exposed  to  air.  The  Panel 
fiirther  pointed  out  that  although  the 
wound-healing  process  may  be  similar 
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in  the  anorectal  and  other  areas,  the 
natural  impediments  are  not  and  thus 
any  experimental  design  germaine  to  the 
anorectal  area  must  consider  these 
imp)ediments.  The  agency  agrees  with 
the  Panel's  conclusions  and  further 
notes  that  the  data  in  support  of  LYCD 
as  a  skin  protectant  wound-healing 
agent  consisted  of  studies  on  subjects 
with  bums  and  with  surgically  induced 
abrasions  (Ref.  1).  Testing  in  these 
studies  did  not  take  into  account  the 
differences  in  treatment  area  as 
described  by  the  Panel.  Accordingly, 
these  studies  are  not  acceptable  to 
support  the  use  of  LYCD  as  a  wound- 
healing  agent  in  the  anorectal  area. 

Reference 

(1)  Conunents  No.  C34.  AMD.  C57,  SUP. 
and  LETll  through  LET14.  Docket  No.  78N- 
0021,  Dockets  Management  Branch. 

The  agency  has  determined  that  LYCD 
for  any  OTC  anorectal  use  is  not 
generally  recognized  as  safe  and 
effective.  The  agency  is  amending 
§  310.545(a)  and  (d)  to  establish  that 
LYCD  and  certain  other  active 
ingredients  are  not  generally  recognized 
as  safe  and  effective  and  are  misbranded 
for  use  in  OTC  anorectal  drug  products. 
Therefore,  LYCD  as  an  ingredient  for 
OTC  anorectal  use  is  considered  a 
nonmonograph  ingredient  and 
misbranded  under  section  502  of  the 
Federal  Food,  Drug,  and  Cosmetic  Act 
(the  act)  (21  U.S.C.  352)  and  is  a  new 
drug  within  the  meaning  of  section 
201(p)  of  the  act  (21  U.S.C.  321(p))  for 
which  an  approved  application  or 
abbreviated  application  under  section 
505  of  the  act  (21  U.S.C.  355)  and  part 
314  of  the  regulations  (21  CFR  part  314) 
is  required  for  marketing.  In  appropriate 
circumstances,  a  citizen  petition  to 
amend  the  monograph  (21  CFR  part  346) 
and  containing  new  data  to  support 
LYCD's  use  as  an  anorectal  active 
ingredient  may  be  submitted  under  21 
CFR  10.30  in  lieu  of  an  application.  Any 
drug  product  containing  LYCD  as  an 
anorectal  active  ingredient  for  OTC  use 
initially  introduced  or  initially 
delivered  for  introduction  into  interstate 
commerce  or  repackaged  or  relabeled 
after  the  eH^ective  date  of  this  final  rule 
is  not  in  compliance  with  the  regulation 
and  is  subject  to  regulatory  action. 

The  agency  has  examined  the 
economic  consequences  of  this  final 
rule  in  conjunction  with  other  rules 
resulting  from  the  OTC  drug  review.  In 
a  notice  published  in  the  Federal 
Register  of  February  8,  1983  (48  FR 
5806),  the  agency  announced  the 
availability  of  an  assessment  of  these 
economic  impacts.  The  assessment 
determined  that  the  combined  impacts 
of  all  the  rules  resulting  from  the  OTC 


drug  review  do  not  constitute  a  major 
rule  according  to  the  criteria  established 
by  Executive  Order  12291.  The  agency 
therefore  concludes  that  no  one  of  these 
rules,  including  this  fmal  rule  for  OTC 
anorectal  drug  products,  is  a  major  rule. 

The  economic  assessment  also 
concluded  that  the  overall  OTC  drug 
review  was  not  likely  to  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities  as 
defined  in  the  Regulatory  Flexibility  Act 
(Pub.  L.  96-354).  That  assessment 
included  a  discretionary  regulatory 
flexibility  analysis  in  the  event  that  an 
individual  rule  might  impose  an 
unusual  or  disproportionate  impact  on 
small  entities.  However,  this  particular 
rulemaking  for  OTC  anorectal  drug 
products  is  not  expected  to  pose  such  an 
impact  on  small  businesses.  This  final 
rule  only  affects  the  status  of  LYCD  for 
OTC  anorectal  use.  The  agency  is  aware 
of  only  a  few  LYCD-containing  OTC 
anorectal  drug  products  that  are 
currently  marketed.  These  products  also 
contain  shark  liver  oil,  petrolatum,  or 
cocoa  butter,  acceptable  anorectal 
protectants  (Refs.  1,  2.  and  3).  Thus,  the 
products  can  be  reformulated  to  delete 
the  LYCD  and  be  relabeled  to  delete  any 
claims  specifically  related  to  LYCD. 
Anorectal  protectant  ingredients  and 
claims  in  accord  with  §§  346.14  and 
346.50  can  be  used.  For  all  other  active 
nonmonograph  ingredients  listed  in  this 
final  rule,  the  effective  date  of  August  5, 
1991,  has  already  occurred.  Therefore, 
the  agency  certifies  that  this  final  rule 
will  not  have  a  significant  economic 
impact  on  a  substantial  number  of  small 
entities.The  agency  has  determined 
under  21  CFR  25.24(c)(6)  that  this  action 
is  of  a  type  that  does  not  individually 
or  cumulatively  have  a  significant  effect 
on  the  human  environment.  Therefore, 
neither  an  environmental  assessment 
nor  an  environmental  impact  statement 
is  required. 

References 
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List  of  Subjects  in  21  CFR  Part  310 

Administrative  practice  and 
procedure.  Drugs.  Labeling.  Medical 
devices.  Reporting  and  recordkeeping 
requirements. 

Therefore,  under  the  Federal  Food, 
Drug,  and  Cosmetic  Act  and  under 


authority  delegated  to  the  Commissioner 
of  Food  and  Drugs,  21  CFR  part  310  is 
amended  as  follows: 

PART  310— NEW  DRUGS 

1.  The  authority  citation  for  21  CFR 
part  310  continues  to  read  as  follows: 

Authority:  Sees.  201.  301,  501.  502,  503. 
505.  506.  507,  512-516,  520,  601(a),  701,  704. 
705.  721  of  the  Federal  Food,  Drug,  and 
Cosmetic  Act  (21  U.S.C  321,  331,  351.  352, 
353,  355.  356,  357,  360l>-360f,  360),  361(a), 
371.  374,  375,  379e);  sees.  215.  301,  302(a). 
351,  354-360F  of  the  Public  Health  Service 
Act  (42  U.S.C.  216.  241.  242(a),  262,  263b- 
263n). 

2.  Section  310.545  is  amended  by 
adding  new  paragraph  (a)(26),  by 
revising  the  introductory  text  of 
paragraph  (d),  and  by  adding  new 
paragraphs  (d)(13)  and  (d)(14)  to  read  as 
follows: 

§  310.545    Drug  products  containing 
certain  active  Ingredients  offered  over-the- 
counter  (OTC)  for  certain  uses. 

(a)  *  *  * 

(26)  Anorectal  drug  products — (i) 
Anticholinergic  drug  products. 
Atropine 
Belladonna  extract 

(ii)  Antiseptic  drug  products. 
Boric  acid 
Boroglycerin 
Hydrastis 
Phenol 
Resorcinol 
Sodium  salicylic  acid  phenolate 

(iii)  Astringent  drug  products. 
Tannic  acid 

(iv)  Counterirritant  drug  products. 
Camphor  (greater  than  3  to  11  percent) 
Hydrastis 

Menthol  (1.25  to  16  percent) 
Turpentine  oil  (rectified)  (6  to  50 
percent) 

(v)  Keratolytic  drug  products. 
Precipitated  sulfur 
Sublimed  sulfur 

(vi)  Local  anesthetic  drug  products. 
Diperodon 
Phenacaine  hydrochloride 

(vii)  Other  druq  products. 
Collinsonia  extract 
Escherichia  coli  vaccines 
Lappa  extract 
Leptandra  extract 
Live  yeast  cell  derivative 
Mullein 

(viii)  Protectant  druq  products. 
Bismuth  oxide 
Bismuth  subcarbonate 
Bismuth  subgallate 
Bismuth  subnitrate 
Lanolin  alcohols 

(ix)  Vasoconstrictor  druq  products. 
Epinephrine  undecylenate 

(x)  Wound  healinq  druq  products. 
Choiecalciferol 
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Cod  liver  oil 
Live  yeast  cell  derivative 
Peruvian  balsam 
Shark  liver  oil 
Vitamin  A 

•  •        •        *        * 

(d)  Any  OTC  drug  product  that  is  not 
in  compliance  with  this  section  is 
subject  to  regulatory  action  if  initially 
introduced  or  initially  delivered  for 
introduction  into  interstate  commerce 
after  the  dates  specified  in  paragraphs 
(d)(1)  through  (d)(14)  of  this  section. 

•  •        •        *        • 

(13)  August  5, 1991.  for  products 
subject  to  paragraphs  (a)(26)  of  this 
section,  except  for  those  that  contain 
live  yeast  cell  derivative. 

(14)  September  2. 1994,  for  products 
subject  to  paragraph  (a)(26)(vii)  and 
{a)(26)(x)  of  this  section  that  contain  live 
yeast  cell  derivative. 

Dated:  August  27. 1993. 
Michael  R.  Taylor, 
Deputy  Commissioner  for  Policy. 
|FR  Doc.  93-21370  Filed  9-1-93;  8:45  ami 

BILUNO  COOE  4iaO-01-F 


21  CFR  Part  310 
[Docket  No.  8(H4-01 46] 
RIN  0905-AA06 

Nailbiting  and  Thumbsucking 
Deterrent  Drug  Products  for  Over-tt>e- 
Counter  Human  Use 

AGENCY:  Food  and  Drug  Administration, 

HHS. 

ACTION;  Final  rule. 

SUMMARY:  The  Food  and  Drug 
Administration  (FDA)  is  issuing  a  final 
rule  establishing  that  any  nailbiting  and 
thumbsucking  deterrent  drug  product 
for  over-the-counter  (OTC)  human  use  is 
not  generally  recognized  as  safe  and 
effective  and  is  misbranded.  FDA  is 
issuing  this  final  rule  after  considering 
public  comments  on  the  agency's 
proposed  regulation,  which  was  issued 
in  the  form  of  a  tentative  final 
monograph,  and  all  new  data  and 
information  on  OTC  nailbiting  and 
thumbsucking  deterrent  drug  products 
that  have  come  to  the  agency's  attention. 
This  final  rule  is  part  of  the  ongoing 
review  of  OTC  drug  products  conducted 
by  FDA. 

EFFECTIVE  DATE:  March  2. 1994. 
FOR  FURTHER  INFORMATION  CONTACT: 
William  E.  Gilbertson.  Center  for  Drug 
Evaluation  and  Research  (HFD-SIO). 
Food  and  Drug  Administration.  5600 
Fishers  Lane.  Rockville.  MD  20857. 
301-594-5000. 

SUPPt.EMENTARY  INFORMATION:  In  the 
■Federal  Register  of  October  17, 1980  (45 


FR  69122).  FDA  published,  under 
§  330.10(a)(6)  (21  CFR  330.10(a)(6)).  a 
proposed  rule  to  establi;^h  a  monograph 
for  OTC  nailbiting  and  t.iumbsucking 
deterrent  drug  products,  together  with 
the  recommendations  o'^the  Advisory 
Review  Panel  on  OTC  Miscellaneous 
External  Drug  Products  (the  Panel), 
which  was  the  advisorj  review  panel 
responsible  for  evaluating  data  on  the 
active  ingredients  in  this  drug  class. 
Interested  persons  were  invited  to 
submit  comments  by  Jcjiuary  15. 1981. 
Reply  comments  in  response  to 
comments  filed  in  the  initial  comment 
period  could  be  submi'ted  by  February 
16, 1981. 

In  accordance  with  §  330.10(a)(10). 
the  data  and  information  considered  by 
the  Panel  were  placed  on  display  in  the 
Dockets  Management  Branch  (HFA- 
305).  Food  and  Drug  Administration, 
rm.  1-23. 12420  Parklawn  Dr., 
Rockville,  MD  20857,  after  deletion  of  a 
small  amount  of  trade  secret 
information. 

The  agency's  propo-sed  regulation,  in 
the  form  of  a  tentative  final  monograph, 
for  OTC  nailbiting  anc  thumbsucking 
deterrent  drug  produc  .s  was  published 
in  the  Federal  Register  of  September  3, 
1982  (47  FR  39096).  Interested  persons 
were  invited  to  file  by  November  2. 
1982,  written  comments,  objections,  or 
requests  for  a  oral  hearing  before  the 
Commissioner  of  Food  and  Drugs 
regarding  the  proposal.  Interested 
persons  were  invited  to  file  comments 
on  the  agency's  economic  impact 
determination  by  January  2,  1983.  New 
data  could  have  been  submitted  until 
September  3. 1983.  and  comments  on 
the  new  data  jntil  November  3. 1983. 
In  the  Fede-al  Register  of  November 
7,  1990  (55  FR  46914  ,  the  agency 
published  a  final  rule  in  21  CFR  part 
310  establishing  that  certain  active 
ingredients  that  had  been  under 
consideration  in  a  number  of  OTC  drug 
rulemaking  proceedings  were  not 
generally  recognized  as  safe  and 
effective.  That  final  mle  was  effective 
on  May  7. 1991  and  included,  in 
§  310.545(a)(13),  denatonium  benzoate, 
an  active  ingredient  under  consideration 
in  the  rulemaking  for  OTC  nailbiting 
and  thumbsucking  deterrent  drug 
products.  This  ingreoient  was 
determined  to  be  nonmonograph 
because  no  additional  data  had  been 
submitted  establishing  that  it  was 
generally  recognized  as  safe  and 
effective  as  a  nailbiting  and 
thumbsucking  deterrent.  Final  agency 
action  on  all  other  OTC  nailbiting  and 
thumbsucking  deterrent  drug  products 
occurs  with  the  publication  of  this  final 
rule. 


In  the  proposed  rule,  the  agency  did 
not  propose  any  OTC  nailbiting  and 
thumbsucking  deterrent  active 
ingredient  as  generally  recogniied  as 
safe  and  effective  and  not  misbranded. 
However,  the  agency  proposed 
monograph  labeling  in  the  event  that 
data  were  submitted  that  resulted  in  the 
upgrading  of  any  ingredient  to 
monograph  status  in  the  final  rule.  In 
this  final  rule,  however,  no  active 
ingredient  has  been  determined  to  be 
generally  recognized  as  safe  and 
effective  for  use  in  OTC  nailbiting  and 
thumbsucking  deterrent  drug  products. 
Therefore,  proposed  subpart  C  of  21 
CFR  part  358  for  OTC  nailbiting  and 
thumbsucking  deterrent  drug  products 
is  not  being  issued  as  a  final  regulation. 

This  final  rule  declares  OTC  drug 
products  containing  OTC  nailbiting  and 
thumbsucking  deterrent  active 
ingredients  to  be  new  drugs  under 
section  201(p)  of  the  Federal  Food, 
Drug,  and  Cosmetic  Act  (the  act)  (21 
U.S.C.  321(p)).  for  which  an  application 
or  abbreviated  application  (hereinafter 
called  application)  approved  under 
section  505  of  the  act  (21  U.S.C.  355) 
and  21  CFR  part  314  is  required  for 
marketing.  In  the  absence  of  an 
approved  application,  products 
containing  these  drugs  for  this  use  also 
would  be  misbranded  under  section  502 
of  the  act  (21  U.S.C.  352).  In  appropriate 
circumstances,  a  citizen  petition  to 
establish  a  monograph  may  be 
submitted  under  21  CFR  10.30  in  lieu  of 
an  application. 

This  final  rule  amends  21  CFR  part 
310  to  include  drug  products  containing 
nailbiting  and  thumbsucking  deterrent 
ingredients  by  adding  to  subpart  E  new 
§  310.536  (21  CFR  310.536).  The 
inclusion  of  OTC  nailbiting  and 
thumbsucking  deterrent  drug  products 
in  part  310  follows  FDA's  established 
policy  for  regulations  in  which  there  are 
no  monograph  conditions.  (See,  e.g., 
§§  310.510,  310.519,  310.525.  310.526. 
310.532.  310.533.  and  310.534.)  If.  in 
the  future,  any  ingredient  is  determined 
to  be  generally  recognized  as  safe  and 
effective  for  use  in  an  OTC  nailbiting 
and  thumbsucking  deterrent  drug 
product,  the  agency  will  promulgate  an 
appropriate  regulation  at  that  time. 

The  OTC  drug  procedural  regulations 
(21  CFR  330.10)  now  provide  that  any 
testing  necessary  to  resolve  the  safety  or 
effectiveness  issues  that  formerly 
resulted  in  a  Category  HI  classification, 
and  submission  to  FDA  of  the  resuhs  of 
that  testing  or  any  other  data,  must  be 
done  during  the  OTC  drug  rulemaking 
process  before  the  establishment  of  a 
final  monograph.  Accordingly.  FDA 
does  not  use  the  terms  "Category  I" 
(generally  recognized  as  safe  and 
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effective  and  not  mishraiided), 
"Category  U"  (not  generally  raoogniaed 
as  safe  and  effective  or  misbranded), 
and  "Category  ill"  (available  data  are 
insufBoent  to  classify  as  safe  and 
effective,  and  further  testing  is  required) 
at  the  Rm'  -nonograpb  stage.  In  place  of 
Category  1,  the  term  "raonograph 
conditions"  is  used:  in  place  of 
Categories  0  (m*  III.  the  term 
"nonmonograph  conditions"  is  used. 

In  the  proposed  rule  for  OTC 
nailbiting  and  thumbsucking  deterrent 
drug  products  (47  FR  39096  at  39U97). 
the  agency  advised  that  it  would 
provide  a  period  of  12  months  after  the 
date  of  publication  of  the  final 
monograph  in  the  Federal  Register  for 
relabeling  and  reformulation  of 
nailbiting  and^thiifhbsucking  deterrent 
drug  products  to  be  in  compliar>oe  with 
the  monograph.  Although  data  and 
information  were  submitted  on  sucrose 
octaacetate  in  response  to  the  proposed 
rule,  they  were  not  sufficient  to  support 
monograph  conditions,  and  no 
monograph  is  being  established  at  this 
time.  Therefore,  nailbiting  and 
thumbsucVing  deterrent  drug  products 
that  are  sx.  ^fict  to  this  rule  are  not 
generally  recognized  as  safe  and 
effective  and  are  misbranded 
(nonmonograph  conditions).  In  the 
proposed  rule  (45  FR  G9122),  the  agency 
advised  that  conditions  excluded  from 
the  monograph  (Category  11)  would  be 
effective  6  months  after  the  date  of 
publication  of  a  final  monograph  in  the 
Federal  Register.  Because  no  OTC  drug 
monograph  is  being  established  for  this 
class  of  drug  products,  the  agency  is 
adopting  this  6-months  effective  date  for 
the  nonmonograph  conditions  for  these 
drug  products.  Therefore,  on  or  after 
March  2, 1994,  no  OTC  drug  products 
that  are  subject  to  this  final  rule  may  be 
initially  introduced  or  initially 
delivered  for  introduction  into  interstate 
commerce  unless  they  are  the  subject  of 
an  approved  application. 

In  response  to  the  proposed  rule  on 
OTC  nailh  •  ;ng  and  thumbsucking 
deterrent  drug  products,  one  State 
Department  of  Health,  one  drug 
manufacturer,  and  one  drug 
manufacturer's  association  submitted 
comments.  Copies  of  the  comments 
received  are  on  public  display  in  the 
Dockets  Management  Branch  (address 
above).  Additional  information  that  has 
come  to  the  agency's  attention  since 
publication  of  the  proposed  rule  is  also 
on  public  display  in  the  Dockets 
Management  Branch. 

All  "OTC  Volumes"  dted  throughout 
this  document  refer  to  the  submissions 
made  by  interested  persons  pursuant  to 
the  call-for-data  notices  published  in  the 
Federal  Register  of  November  16, 1973 


(38  FR  31697)  and  August  27. 1975  (40 
FR  38179).  or  to  additional  information 
that  has  oome  to  the  agency's  attention 
since  publication  of  the  notice  of 
proposed  rulemaking.  The  volumes  are 
on  public  display  in  the  Dockets 
Management  Branch. 

I.  The  Agency's  Conclusions  on  the 
Comments 

A.  Genera]  Conwaents 

1.  One  comment  contended  that  OTC 
drug  monographs  are  interpretive,  as 
opposed  to  substantive,  regulations.  The 
comment  referred  to  statements  on  this 
issue  submitted  earlier  to  other  OTC 
drug  rulemaking  proceedings. 

The  agency  addressed  this  issue  in 
paragraphs  85  through  91  of  the 
preamble  to  the  procedures  for 
classification  of  OTC  drug  products, 
published  in  the  Federal  Register  of 
May  11, 1972  (37  FR  9464),  and  in 
paragraph  3  of  the  preamble  to  the 
tentative  final  monograph  for  OTC 
antacid  drug  products,  published  in  the 
Federal  Register  of  November  12, 1973 
(38  m  31260).  FDA  reaffirms  the 
conclusions  stated  in  those  documents. 
Court  decisions  have  confirmed  the 
agency's  authority  to  issue  substantive 
regulations  by  informal  rulemaking. 
(See,  e.g..  National  Nutritional  Foods 
Association  v.  Vyein6e»^ger,  512  F.2d 
688. 696-98  (2d  Qr.  1975)  and  National 
Association  of  Pharmaceutical 
Manufacturers  v.  FDA,  487  F.  Supp.  412 
(S.D.N.Y.  1980),  afpd,  637  F.2d  887  (2d 
Qr.  1981).) 

2.  One  comment  contended  that 
nailbiting  and  thumbsucking  deterrents 
are  not  drugs  within  the  meaning  of 
section  201(g)  of  the  act  (21  U.S.C. 
321(g))  and  thus  are  not  the  proper 
subject  of  an  OTC  drug  monograph.  The 
comment  asserted  that  nailbiting  and 
thumbsucking  are  not  "diseases"  within 
the  meaning  of  the  act,  but  are  instead 
regarded  as  "habits."  The  comment 
stated  that  the  Panel  found  fingernail 
biting  to  be  an  "extremely  common 
habit"  and  thumbsucking  to  be  "a 
natural  act  of  the  r»ewbom"  or  "an 
empty  or  simple  habit  as  a  resuh  of 
learned  behavior."  The  comment  also 
stated  that  nailbiting  and  thumbsucking 
are  not  listed  or  classified  in  any 
recognized  texts  as  diseases,  but  are 
instead  regarded  as  habits,  and  quoted 
Webster's  Third  New  International 
Dictionary  to  show  that  nailbiting  and 
thumbsucking  are  habits  and  not 
diseases.  Referring  to  the  definition  of  a 
"drug"  in  section  201(g)(1)(B)  of  the  act, 
the  comment  contended  that  nailbiting 
and  thumbsucking  deterrent  products 
do  not  cure,  mitigate,  treat,  or  prevent 

a  disease,  and  claimed  that  such  a 


product  "has  no  pharmacological 
effect — it  just  tastes  bed"  and  thus 
"discourages  certain  bad  habits."  The 
comment  argued  that  because  these 
products  stop  a  habit  and  a  habit  does 
not  qualify  as  a  disease,  these  products 
cannot  be  regulated  as  drugs  within  the 
meaning  of  the  act.  Several  court  cases 
were  cited  to  support  this  position. 

The  agency  has  considered  the  above 
arguments  and  disagrees  with  the 
contention  that  nailbiting  and 
thumbsucking  deterrents  are  not  drugs. 
As  noted  above,  the  act  defines  a  drug, 
in  part«  in  section  20i(g)(l)  as"*  *  * 
(B)  articles  intended  for  use  in  the 
diagnosis,  cure,  mitigalioa,  treatment,  or 
prevention  of  disease  in  man  or  other 
animals  *   •  •  ." 

While  nailbiting  and  thumbsucking 
may  be  habits,  they  are  also  conditions 
which,  if  left  untreated,  can  resuh  in 
disease.  The  Panel  (45  FR  69122  at 
69123)  noted  that  nailbiting  results  in 
fine  needlelike  projections  at  the  edge  of 
the  nail  which  cause  splits  and  mild 
paronychia  (inflammation  involving 
folds  of  tissue  surrounding  the  nail). 
The  Panel  also  stated  that  when  nails 
are  bitten  excessively,  open  wounds 
result,  making  this  area  highly 
susceptible  to  infections.  Nailbiting 
deterrents  are  intended  to  stop  the 
"habit"  and  thereby  prevent  the  disease 
conditions  firom  occurring. 

In  its  consideration  of  tnumbsucking, 
the  Panel  referred  to  numerous  reports 
showing  an  association  of  thumbsucking 
with  malocclusion  (faulty  closure  of 
upper  and  lower  teeth)  (45  FR  69122  at 
69124).  The  Panel  stated  that  persistent 
thumbsucking  may  lead  to  the 
46complete  eruption  of  the  incisors  as 
well  as  affect  the  development  of 
muscles  of  the  lips,  thus  affecting 
swallowing.  The  Panel  added  that  arch 
and  palate  formation  may  be  adversely 
affected,  causing  deviation  of  the  nasal 
septum  and  mouthbreathing,  and  that  a 
crossbite  or  other  occlusal  dinormalities 
may  also  develop.  The  Panel  also  stated 
that  thumbsucking  may  affect 
respiration,  mastication,  speech,  and 
swallowing  (45  FR  69124).  Further,  the 
Panel  stated  that  if  thumbsucking 
continues  past  age  4  it  should  be 
treated,  because  continued 
thumbsucking  may  lead  to  clinically 
significant  medical  problems. 

Promotional  packaging  material 
submitted  to  the  Panel  by  a 
manufacturer  (Ref.  1)  claims  that 
nailbiting  results  in  harm  to  the 
digestive  tract  if  the  nails  are 
swallowed,  and  that  nailbiting  provides 
a  convenient  entry  of  germs  into  the 
body,  thus  causing  the  risk  of  infection. 
The  same  promotional  material  warns 
against  the  possibility  of  malformation 


Federal  Register  /  Vol.  58,  No.  169  /  Thursday,  September  2,  1993  /  Rules  and  Regulations    46751 


s 


of  the  bite  of  children  whose 
thumbsucking  habit  is  not  stopped. 
Another  manufacturer  (Ref  2),  in  its 
labeling  submitted  to  the  Panel, 
included  the  statement  "*  *  •  Allow 
the  medication  to  dry  thoroughly 
•  *  "."These  labeling  statements 
indicate  that  some  manufacturers  intend 
for  the  product  to  prevent  disease. 

Nailbiting  and  thumbsucking  may 
lead  to  abnormal,  unhealthy  conditions 
that,  if  not  alleviated,  may  cause 
disease.  Therefore,  the  agency  considers 
products  used  to  alleviate  these 
conditions  as  products  intended  to 
prevent  disease.  Accordingly,  such 
products  are  drugs  under  section 
201(g)(1)(B)  of  the  act  and  are  therefore 
the  proper  subject  of  an  OTC  drug 
monograph. 

References 

(1)  ore  Vol.  160054. 

(2)  ore  Vol.  160010. 

3.  In  response  to  an  agency  feedback 
letter  to  a  manufacturer  of  nailbiting 
deterrent  products  (Ref  1),  the 
manufacturer  asserted  that  nailbiting 
prevention  products  are  not  drugs  per  se 
and  could  be  labeled  so  that  they  would 
be  cosmetics  under  the  act  (Ref  2).  The 
manufacturer  submitted  examples  of 
labeling  for  its  products  in  support  of 
this  position.  This  comment  also  cited 
portions  of  a  statement  made  by  the 
agency  in  the  tentative  final  monograph 
for  OTC  dandruff,  seborrheic  dermatitis. 
and  psoriasis  drug  products  (51  FR 
27346  at  27347  to  27348.  July  30.  1986). 
The  comment  cited  the  following 
statement  regarding  dandruff  shampoos 
in  further  support  of  its  position: 

*  •  *  the  mere  use  of  the  word  "dandruff ' 
does  not  automatically  render  a  shampoo  or 
other  hair  care  product  subject  to  regulation 
as  a  drug.  •  *  •  When  the  use  of  the  term 
"dandrufF'  deals  only  with  appearance  and 
not  with  the  treatment  or  prevention  of  the 
underlying  disease  condition  *   *  *  the 
product  is  cosmetic  in  nature. 

In  order  to  establish  the  proper 
context  for  answering  this  comment,  it 
is  necessary  to  quote  the  entire  relevant 
section,  from  which  the  portion  was 
extracted  in  the  comment.  It  reads  as 
follows: 

The  agency  agrees  with  the  original 
comment  that  the  mere  use  of  the  word 
"dandrufT'  does  not  automatically  render  a 
shampoo  or  other  hair  care  product  subject 
to  regulation  as  a  drug.  The  Federal  Food. 
Drug,  and  Cosmetic  Act  defines  a  "drug"  as 
an  article  "Intended  for  use  in  the  diagnosis, 
cure,  mitigation,  treatment,  or  prevention  of 
disease  •   •  •  (or)  intended  to  affect  the 
structure  or  any  function  of  the  body.  •  •   • 
(See  21  II.S.C.  321(g](l)(B)  and  (C).)  A 
"cosmetic."  on  the  other  hand,  is  defined  as 
an  article  intended  to  be  "applied  to  the 


human  body  *  *  *  for  cleansing,  beautifying, 
promoting  attract ivenesf,  or  altering  the 
appearance."  (See  21  U.5.C.  321(i)(l).)  The 
product's  intended  use,  therefore,  determines 
whether  it  is  a  "drug, "  c  "cosmetic, "  or  both. 
This  intended  use  may  Lv  inferred  from  the 
product's  labeling,  prorrotional  material, 
advertising,  and  any  otter  relevant  factor. 
[emphasis  added'  See,  e.g..  National 
Nutritional  Foods  Association  v.  Mathews, 
557  F.2d  325,  334  (2d  Cir.  1977).  When  the 
use  of  the  term  "dandrufT"  deals  only  with 
appearance  and  not  wit  i  the  treatment  or 
prevention  of  the  underlying  disease 
condition,  as  in  the  context  that  a  product 
removes  loose  flekes  of  dandruff  or  cleans  the 
hair  of  dandru^  flakes  or  scales,  the  product 
is  cosmetic  in  nature.  This  position  is  clearly 
and  correctly  sta^ed  by  the  agency  in  the 
letters  cited  by  the  original  comment  (Refs. 
1  and  2).  -^ 

Any  use  of  the  term  dandruff  that 
would  make  or  imply  a  claim  for  the 
prevention,  control,  or  treatment  of 
dandruff  beyord  the  simple  mechanical 
removal  of  flakes  ard  scales  would,  of 
course,  render  the  product  a  drug. 
Examples  ofcliims  that  would  cause  a 
hair  care  product  tc  become  a  drug 
include  terms  such  as  "antidandruff." 
"dandruff  control  shampoo,"  "dandruff 
treatment,"  or  "prevents  dandruff."  The 
agency  further  concludes  that  the 
differences  between  drug  and  cosmetic 
claims  are  sufficiently  clear  that  the 
statement  requested  by  the  first 
comment  is  unnecessary,  [emphasis 
added] 

The  labeling  on  nailbiting  considered 
by  the  Panel,  as  discussed  above,  was 
clearly  for  the  prevention  of  disease. 
The  Panel  believed,  as  does  the  agency, 
based  in  part  on  the  products'  marketing 
history,  that  the  predominant  intended 
use  of  the  products  was  medical  in 
nature.  This  pattern  of  use  establishes 
the  intent  that  brirgs  the  product  within 
the  drug  definiior  of  the  act.  A  relevant 
source  for  determining  a  product's 
status  can  be  the  consumer's  intent  in 
using  the  product.  The  FDA  is  not 
bound  by  the  manufacturer's  subjective 
claims,  but  can  find  actual  therapeutic 
intent  on  the  hash  of  objective  evidence. 
Action  on  Smoking  and  Health  v. 
Harris,  655  F.2d  236  (DC  Cir.  1980); 
National  Nutritioral  Foods  Association, 
supra  325.  334.  While  nailbiting 
prevention  products  may  also  be 
cosmetics  in  that  they  are  intended  to 
affect  appearance,  they  nonetheless  are 
also,  and  primarily,  drugs  because  they 
are  intended  to  prevent  disease.  As 
drugs,  the  products  must  be  shown  to  be 
generally  recognized  as  safe  and 
effective  or  be  the  subject  of  an 
approved  new  drug  application  to  be 
lawfully  marketed. 

With  respect  to  the  comment,  this 
manufacturer's  subjective  intent  too,  at 


least  up  to  the  time  that  it  was  advised 
that  the  studies  under  review  did  not 
establish  safety  and  effectiveness,  as 
discussed  below,  apparently  was  that 
the  products  were  drugs.  In  fact,  the 
manufacturer  submitted  studies  to  the 
agency  in  support  of  OTC  drug 
monograph  status  (Ref.  3).  Even  the 
labeling  submitted  with  the  comment 
reflects  that  position,  especially  the 
"Active  Ingredients"  section  of  the 
labeling.  It  is,  of  course,  elementary  that 
drugs  have  active  ingredients;  cosmetics 
have  ingredients  but  not  active 
ingredients. 

The  agency  does  not  agree  with  the 
shampoo  analogy  cited  by  the  comment 
with  reference  to  the  quoted  extract.  The 
claim  "Stops  nail  biting,"  which  is  in 
the  labeling  submitted,  is  analogous  to 
the  shampoo  claim  "prevents  dandruff," 
not  "washes  away  flsJces."  And,  as 
reference  to  the  full  passage  from  the 
quoted  tentative  final  monograph 
shows,  the  agency  concluded  there  that 
the  claim  "prevents  dandruff'  was  a 
drug  claim  for  a  shampoo.  In  the  current 
situation,  the  agency  concludes  that 
products  intended  to  prevent  nailbiting 
are  drugs.  Such  products,  depending  on 
their  labeling  and  other  factors,  may 
also  be  regulated,  but  not  solely,  as 
cosmetics. 

References 

(1)  Letter  from  W.  E.  Gilbertson.  FDA.  to 
P.  S.  Reichertz.  coded  LET4.  Docket  No. 
80N-0146.  Dockets  Management  Branch. 

(2)  Letter  from  N.  L.  Hue  to  W.  E. 
Gilbertson,  FDA.  coded  LETS,  Docket  No. 
80N-0146,  Dockets  Management  Branch. 

(3)  Comment  No.  C00005,  Docket  No.  80N- 
0146.  Dockets  Management  Branch. 

B.  Comments  on  Sucrose  Octaacetate 

4.  One  comment  submitted  data  from 
three  clinical  studies  to  show  the 
effectiveness  of  sucrose  octaacetate  as  a 
nailbiting  and  thumbsucking  deterrent 
(Refs.  1,  2.  and  3).  The  comment 
contended  that  the  intensely  bitter  taste 
of  this  ingredient  is  a  matter  of  aversion 
therapy. 

Another  comment  contended  that  "It 
goes  without  saying  that  any  ingredient 
which  has  an  intensely  bitter  taste 
which  is  applied  to  the  nails  (or 
thumbs)  will  deter  one  from  placing  the 
nail  (or  thumb)  in  his/her  mouth."  The 
comment  maintained  that  32  and  15 
years  of  marketing  experience  for  two  of 
its  products,  with  consumer  acceptance, 
is  a  testament  to  their  effectiveness. 
Based  on  the  clinical  studies  and  years 
of  marketing  experience,  the  comment 
concluded  that  there  is  sufficient 
evidence  of  effectiveness  to  place  this 
ingredient  in  Category  I  under  21  CFR 
330.10(a)(4)(ii).  which  states: 
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Fifectiveni  .^s  means  a  reasonable 
expectation  that,  in  a  signiTicant  proportion 
of  the  target  population,  the  pharmacological 
effect  of  the  drug,  when  u^ed  under  adequate 
directions  for  use  and  warnings  against 
unsafe  use.  will  provide  clinically  significant 
relief  of  (he  type  claimed.  Proof  of 
effectiveness  shall  consist  of  oontrollod 
clinical  investigations  as  doHned  ia 
§314. 126(b]  of  this  chapter,  unless  this 
requirement  is  waived  on  the  basis  of  a 
showing  that  it  is  not  reasonably  applicable 
to  the  drug  or  essential  to  the  validity  of  the 
investigation  and  that  an  alternative  method 
of  investigation  is  adequate  to  substantiate 
effectiveness.  Investigations  may  be 
corroborated  by  partially  controlled  or 
uncontrolled  studies,  documented  clinical 
studies  by  qualiRed  experts,  and  reports  of 
significant  human  experience  during 
marketing  •   •   •  General  recognition  of 
effectiveness  shall  ordinarily  be  based  upon 
published  studies  which  may  be  corroborated 
by  unpublLshed  studies  and  other  data. 

The  agenry  has  reviewed  the  three 
clinical  stu.i.es  (ReCs.  1.  2,  and  3)  and 
determined  that  the  data  are  net 
adequate  to  support  general  recognition 
of  sucrose  oclaacetate  as  safe  and 
effective  as  an  OTC  naiibiiing  and 
thumbsucking  deterrent.  The  data 
included  the  results  of  three  parallel 
group,  randomized,  6-week,  placebo- 
controlled  studies  from  three  different 
research  centers:  (1)  Marquette 
University  School  of  Dentistry,  |2) 
Eastman  Dental  Center,  and  (3)  Tuf^s 
University  School  of  Dental  Medicine. 
(In  this  discussion,  th^se  studies  will  be 
referred  to  as  the  "Maifluefte," 
"Eastman."  and  "Tufti"  studies, 
respectively.)  These  studies  were 
designed  solely  to  assess  the  effect  of 
sucrose  octaacetate  durir»g  use.  No 
attempt  was  made  to  determine  the 
effectiveness  of  "aversion  therapy"  in 
(hanging  the  subjects'  behavior  after  the 
drug  was  n'  'onger  being  given. 

Each  study  included  approximately 
50  subjects  with  a  history  of  chronic 
nailbiting.  Subjects  were  randomly 
assigned  to  treatment  and  placebo- 
control  groups.  The  treatment  groups 
received  a  solution  containing  sucrose 
octaacetate,  and  the  control  group 
received  a  solution  identical  in  all 
respects  but  excluding  surrt»se 
otiaacetale.  Subjects  vrere  instructed  to 
apply  the  solution  to  the  nails  at  least 
5  times  daily  and  after  each 
handwashing  by  brushing  it  ever  the 
fingernails  and  the  surrounding  skin. 
Subjects  made  entries  in!o  diaries  that 
were  collected  at  each  weekly  visit. 
Nails  were  photographed  prior  to  the 
study  period  and  at  weekly  intervals, 
using  35  millimeter  (mm)  film.  A  1  mm 
standard  was  pla(«d  on  the  nail  prior  to 
photographing.  The  photographs  were 
projected  to  n  magnification  of  10  times, 
where  1  mi.,  was  equal  to  1  centimeter. 


Measurements  were  made  from  the 
cuticle  to  the  edge  of  the  free  nail  and 
from  the  cuticle  to  the  edge  of  the  nail 
bed.  The  length  of  the  free  nail  was 
calculated  as  the  difference  between 
these  two  measurements.  Results  were 
evaluated  by  investigator  examination 
and  comparison  of  photographs  of  the 
nails  taken  prior  to  and  during  the  6- 
week  study  period.  Results  were 
expressed  as  mean  changes  in  the  length 
of  the  full  nail  (from  the  cuticle  to  the 
edge  of  the  free  nail)  and  the  free  nail 
(nailplate  extending  beyond  the  nail 
bed)  for  all  five  digits. 

The  Marquette  study  included  52 
subjects  (25  received  sucrose  octaacetate 
and  27  received  placebo).  Overall.  18  of 
25  subjects  in  the  treated  group  (72 
percent)  responded  positively  (defined 
as  steady  growth  of  all  finger  and  thumb 
nails).  In  the  placebo  group,  only  6  of 
27  subjects  (22'iperceni)  responded 

[)Ositively.  According  to  the  sponsor,  the 
ength  of  fiee  nail  showed  a  statistically 
significant  (p  <  0.001)  treatment  effect  at 
the  end  of  6  weeks.  Mean  differences 
between  sucrose  octaacetate  and 
placebo  for  men  and  women  were  about 
0.7  mm.  The  growth  in  full  nail  was  also 
numerically  greater  for  the  treated  group 
than  for  the  control  group,  but  the 
diHierence  between  the  groups  was  not 
significant. 

The  Eastman  study  irxduded  51 
subjects,  "niirty-five  of  the  subjects  were 
16  years  of  age  or  younger,  with  19 
receiving  the  test  solution  and  16 
receiving  the  placebo.  Sixteen  subjects 
ranged  from  17  to  50  years  of  af>e,  with 
7  subjects  receiving  the  lest  solution  and 
9  receiving  the  placebo.  Weekly 
evaluations  of  nail  growth  were 
performed  on  the  two  separate  age 
groups.  No  reason  was  given  for 
analyzing  the  results  as  two  separate 
groups.  This  analysis  was  not  called  for 
in  the  protocol.  However,  data  on  both 
older  and  younger  subjects  were 
presented.  The  investigator  stated  that 
statistical  evaluation  of  the  data  was 
only  done  on  the  group  aged  16  years 
and  younger  because  of  the  wide 
difference  in  age  of  the  older  group.  In 
contrast  to  the  other  two  studies,  only 
the  data  on  total  nail  growth  of  all  nails 
over  the  entire  test  period  for  each 
subject  were  provided.  Free  nail  growth 
was  not  calculated.  Calculation  of  the 
free  nail  growlh  (done  in  the  other 
studies)  requires  careful  photographing 
to  insure  sharpness,  color 
reproducibility,  and  consistency.  Many 
of  the  subjects  in  this  study  used  nail 
polish,  sometimes  making  measurement 
of  the  free  nail  impossible.  Analysis  of 
the  data  from  the  3'ounger  group  showed 
no  significant  differences  in  total  nail 
growth  between  the  test  and  control 


groups.  Thus,  the  study  does  not 
support  the  effectiveness  of  the  product 
as  a  nailbiting  deterrent. 

The  Tufts  study  enrolled  50  subjects, 
29  in  the  test  group  and  21  in  the 
placebo  group.  This  study  included  a 
minimum  of  5  weeks  of  observation  as 
opposed  to  the  6  weeks  called  for  in  the 
protocol.  By  the  Mann-Whitney  U  lest, 
statistically  significant  differences  were 
seen  at  5  weeks  in  both  the  free  nail  (p 
<  0.0001)  and  the  full  nail  (p  <  0.0003) 
analyses.  The  control  group  showed  a 
relatively  large  res(>onse  to  the  placebo 
during  the  first  3  weeks,  after  which 
growth  leveled  o^.  The  nails  of  the  lest 
group  continued  to  improve  so  that  the 
test  group  and  the  control  group  differed 
significantly  after  3  weeks  for  free  nails 
and  after  4  weeks  for  full  nails.  P  values 
were  supplied  for  the  treatment  by 
period  interaction.  They  were 
statistically  significant. 

The  Marquette  and  Tufts  studies 
appear  to  suggest  some  effect  of  sucrose 
o<.taacetate  in  decreasing  nailbiting 
during  use.  Apart  frtim  the  questionable 
relevance  of  the  finding  to  the  use  of 
such  products  (discussed  below),  the 
agency  cannot  corK;lude  that  the  two 
studies  are  well-controlled  clinical 
trials.  Important  details  are  lacking 
about  the  conduct  of  the  studies:  (l)  The 
method  of  randomization  was  not 
provided.  Although  random  treatment 
allocation  appears  to  have  been  used,  in 
the  Tufls  study  missing  participant 
numbers,  use  of  the  same  number  for 
two  people,  and  the  imbalance  between 
the  groups  (29  vs  21)  raise  questions 
about  failure  of  randomization, 
omission  of  or  addition  of  [Mrticipanis, 
errors,  or  dropouts.  (2)  The  reports  do 
not  indicate  whether  or  not  the 
photographs  of  the  fingerrtails  were 
interpreted  with  the  observer  unaware 
of  treatment  assignment,  which  is 
critical  to  determining  whether 
potential  observer  biases  were 
minimized.  (3)  It  is  not  clear  what  was 
the  primary  end  point,  total  or  free  nail 
growth.  How  the  two  measures  difler 
and  their  independence  was  not  clearly 
discussed.  (4)  Subjects'  responses,  other 
than  those  relatir^  to  nail  grovtrth,  were 
not  evaluated. 

A  number  of  subjects,  in  their  diary 
entries,  alluded  to  perceived  adverse 
changes  in  the  appearance  or 
consistency  of  the  nail,  a  disappearance 
or  decrease  in  intensity  of  the  bad  taste  ., 
with  time,  a  switch  frtun  nailbiting  to 
tearing  at  soft  tissue,  and/or  an  irritation 
of  open  wounds.  These  and  any  other 
adverse  effects  were  ignored  in  the 
reports  and  summary,  which  did  not 
acknowledge  that  unwanted  effects  may 
or  may  not  have  been  present.  The 
studies  thus  fail  to  adequately  assess  the 
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safety  of  sucrose  octaacetate.  Although 
the  two  studies  appear  to  confirm  one 
another,  the  investigators  expressed  the 
resuhs  in  different  ways:  change,  total 
length  differences.  Thus,  it  is  difficult  to 
directly  compare  results. 

The  6-weeK  duration  of  the  studies 
and  the  failure  to  follow  subjects  off 
treatment  allows  assignment  only  of  a 
short-term  effect  of  sucrose  octaacetate 
as  a  nailbiting  deterrent.  As  stated  in  the 
comment,  the  objective  of  using  sucrose 
octaacetate  (bitter  taste)  is  to  break  the 
nailbiting  habit  through  aversion 
therapy,  an  action  that  can  only  be 
evidenced  if  subjects  stop  using  the 
sucrose  octaacetate  and  a  persistent 
effect  on  the  nailbiting  habit  is  clearly 
shown.  The  product  is  not  intended  to 
be  used  indefinitely.  The  design  of 
further  studies  should  reflect  the 
therapeutic  goal;  i.e.,  the  studies  need  to 
show  effects  on  nailbiting  persisting 
after  use  of  the  drug  is  completed. 

While  some  of  the  submitted  studies 
might,  if  described  more  fully,  suggest 
that  sucrose  octaacetate  has  a  small 
effect  on  nailbiting  while  being  used, 
there  is  no  evidence  that  the  effect 
persisted  after  the  treatment  was 
stopped  or  that  the  drug  has  an  effect  on 
breaking  the  nailbiting  habit. 
Accordingly,  the  agency  is  not  including 
sucrose  octaacetate  in  this  final  rule  as 
a  monograph  ingredient. 
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5.  One  comment  contended  that  the 
results  of  studies  designed  to  assess  the 
effectiveness  of  sucrose  octaacetate  as  a 
nailbiting  deterrent  (specifically,  the 
three  studies  discussed  in  comment  3) 
could  also  be  related  to  thumbsucking 
because  the  drug  works  by  a 
conditioning  action. 

The  agency  does  not  agree  with  the 
comment,  hi  discussing  testing 
guidelines,  the  Panel  specifically  stated 
that  a  double-blinded  study,  using  the 
vehicle  as  a  control,  in  a  patient 
population  of  nailbiters  as  well  as 
thumbsuckers  was  needed  (45  FR  69122 
at  69127).  The  three  studies  contained 
data  only  on  nailbiting.  The  agency 
agrees  that  the  results  of  studies  done  on 


a  nailbiting  population,  even  if 
persuasive  for  effectiveness  in  that 
condition,  would  not  constitute 
evidence  of  effectiveness  as  a 
thumbsucking  detemmt.  Moreover,  the 
supposed  similar  effects  are  based  on 
the  idea  that  a  "conditioning"  action 
would  be  effective  ia^th  conditions;  in 
fact,  the  nailbiting  stud^s  cannot 
provide  support  for  such \^  effect 
because  sucrose  octaecetate  was  used 
throughout  the  study  The  agency  is  not 
aware  of  any  basis  for  assuming  that  the 
drive  or  motivation  fcr  nailbiting  would 
be  equal  in  magnitude  to  that  for 
thumbsucking  and  thit.  consequently, 
the  same  adverse  tast  j  would  equally 
deter  both  habits.  Tht  thumb  is  in  the 
mouth  longer  during  humbsucking  than 
is  the  finger  during  n,  ilbiting. 
Phenomena  such  as  tolerance  or 
tachyphylaxis  could  therefore  be 
important  to  different  extents  in 
nailbiters  and  thumbf  uckers.  Comments 
recorded  in  the  diarie*  of  a  number  of 
the  subjects  in  the  studies  indicated  that 
the  bitter  taste  of  suci  Dse  octaacetate 
either  vanished  con  p  letely  or  was 
materially  changed  ir  intensity  with 
time,  suggesting  that  olerance  might 
occur.  Thumbsuckers  who  are  strongly 
driven  may  tolerate  tl  e  few  minutes  of 
adverse  effect  in  orde*  to  derive  the 
longer-term  (presumed)  benefit  of 
thumbsucking. 

The  submitted  data  did  not  include 
any  direct  assessment  of  sucrose 
octaacetate  as  a  deterrent  for 
thumbsucking,  nor  ary  evidence  of  a 
"conditioning"  effect  in  any  setting.  The 
agency  has  no  basis  for  assuming  that 
the  bitter  taste  of  sucrose  octaacetate 
would  have  a  favorable  short-  or  long- 
term  effect  on  thumbsucking. 

C.  Comments  on  Labeling 

6.  Several  commen's  discussed 
suggested  labeling  for  OTC  nailbiting 
and  thumbsucking  deterrent  drug 
products.  Because  no  active  ingredients 
have  been  classified  as  a  monograph 
condition  in  this  fina!  rule  for  OTC 
nailbiting  and  thumbsucking  deterrent 
drug  products,  the  agency  is  not 
addressing  the  comments'  requests.  Data 
in  the  form  of  a  new  drug  application  or 
a  petition  to  establish  a  monograph, 
pursuant  to  21  CFR  10.30,  may  be 
submitted  to  support  an  ingredient's 
safety  and  effectiveness  as  a  nailbiting 
and/or  thumbsucking  deterrent.  Should 
such  data  demonstrate  an  ingredient's 
safety  and  effectiveness  for  this  use,  the 
agency  will  then  consider  labeling 
recommendations  such  as  those  made 
by  the  comments. 


II.  The  Agency's  Final  Conclusions  on 
OTC  Nailbiting  and  Thumbsucking 
Deterrent  Drug  Products 

At  this  time,  there  is  a  lack  of  data 
from  adequate  and  well-controlled, 
double-blind  studies  to  establish  that 
denatonium  benzoate,  sucrose 
octaacetate.  or  any  other  ingredients  are 
safe  and  effective  for  use  as  a  nailbiting 
or  thumbsucking  deterrent.  The  agency 
has  determined  that  no  active  ingredient 
has  been  found  to  be  generally 
recognized  as  safe  and  effective  for  OTC 
use  as  a  nailbiting  or  thumbsucking 
deterrent. 

In  the  Federal  Register  of  November 
7, 1990  (55  FR  46914).  the  agency 
published  a  final  rule  in  21  CFR  part 
310.  establishing  that  certain  active 
ingredients  that  had  been  under 
consideration  in  a  number  of  OTC  drug 
rulemaking  proceedings  were  not 
generally  recognized  as  safe  and 
effective.  That  final  rule  was  effective 
on  May  7. 1991.  and  included  in 
§310.545(a)(13)  the  ingredient 
denatonium  benzoate  that  had  been 
previously  considered  under  this 
rulemaking  for  use  as  a  nailbiting  or 
thumbsuclung  deterrent.  The  final  rule 
in  this  document  establishes  that  any 
OTC  nailbiting  or  thumbsucking 
deterrent  drug  product  is  not  generally 
recognized  as  safe  and  effective  and 
expands  the  nonmonograph  ingredients 
to  include  all  other  nailbiting  and 
thumbsucking  deterrent  active 
ingredients,  such  as  sucrose  octaacetate. 
Therefore,  any  ingredient  that  is  labeled, 
represented,  or  promoted  for  OTC  use  as 
a  nailbiting  or  thumbsucking  deterrent 
is  considered  nonmonograph  and 
misbranded  under  section  502  of  the  act 
and  is  a  new  drug  under  section  201(p) 
of  the  act  (21  U.S.C.  321  (p))  for  which 
an  approved  application  under  section 
505  of  the  act  (21  U.S.C.  355)  and  21 
CFR  part  314  of  the  regulations  is 
required  for  marketing.  In  appropriate 
circumstances,  a  citizen  petition  to 
establish  a  monograph  may  be 
submitted  under  21  CFR  10.30  in  lieu  of 
an  application.  Any  such  OTC  drug 
product  initially  introduced  or  initially 
delivered  for  introduction  into  interstate 
commerce  after  the  effective  date  of  this 
final  rule  that  is  not  in  compliance  with 
the  regulation  is  subject  to  regulatory 
action.  In  order  to  avoid  duplication  in 
listing  OTC  nailbiting  and 
thumbsucking  active  ingredients  in 
more  than  one  regulation  and  for  ease  in 
locating  these  ingredients  in  the  CFR. 
the  agency  is  hsting  all  of  these 
ingredients  in  a  single  regulation  in  21 
CFR  310.536  entitled  "drug  products 
containing  active  ingredients  offered    • 
over-the-counter  (OTC)  for  use  as  a 
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nailbiting  or  thumbsucking  deterrent." 
Accordingly,  §  310.545(a)(13)  is  being 
removed. 

No  comments  were  received  in 
response  to  the  agency's  request  for 
specific  comment  on  the  economic 
impact  of  this  rulemaking  (47  FR  39096 
at  39098).  The  agency  has  examined  the 
economic  consequences  of  this  final 
rule  in  conjunction  with  other  rules 
resulting  from  the  OTC  drug  review.  In 
a  notice  published  in  the  Federal 
Register  of  February  8. 1983  (48  FR 
5806),  the  agency  announced  the 
availability  of  an  assessment  of  these 
economic  impacts.  The  assessment 
determined  that  the  combined  impacts 
of  all  the  rules  resulting  from  the  OTC 
drug  review  do  not  constitute  a  major 
rule  according  to  the  criteria  established 
by  Executive  Order  12291.  The  agency 
therefore  concludes  that  not  one  of  these 
rules,  including  this  final  rule  for  OTC 
nailbiting  and  thumbsucking  deterrent 
drug  products,  is  a  major  rule. 

Tne  economic  assessment  also 
concluded  that  the  overall  OTC  drug 
review  was  not  likely  to  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities  as 
defined  in  the  Regulatory  Flexibility  Act 
(Pub.  L  96-354).  That  assessment 
included  a  discretionary  regulatory 
flexibility  analysis  in  the  event  that  an 
individual  rule  might  impose  an 
unusual  or  disproportionate  impact  on 
small  entities.  However,  this  particular 
rulemaking  for  OTC  nailbiting  and 
thumbsucking  deterrent  drug  products 
is  not  expected  to  pose  such  an  impact 
on  small  businesses  because  only  a 
limited  number  of  products  are  affected. 
As  noted  above,  the  ingredient 
denatonium  benzoate  has  already  been 
removed  from  OTC  nailbiting  and 
thumbsucking  deterrent  drug  products. 
The  agency  is  only  aware  of  several 
products  that  contain  the  ingredient 
sucrose  octaacetate.  The  agency  is  aware 
of  one  product  that  contains  the 
ingredient  cayenne  pepper  as  the  listed 
active  ingredient.  Based  on  the  limited 


number  of  affected  products,  the  agency 
certifies  that  this  final  rule  will  not  have 
a  significant  economic  impact  on  a 
substantial  number  of  small  entities. 

The  agency  has  determined  under  21 
CFR  25.24(c)(6)  that  this  action  is  of  a 
type  that  does  not  individually  or 
cumulatively  have  a  significant  effect  on 
the  human  environment.  Therefore, 
neither  an  environmental  assessment 
nor  an  environmental  impact  statement 
is  required. 

List  of  Subjects  in  21  CFR  Part  310 

Administrative  practice  and 
procedure,  Drugs,  Labeling,  Medical 
devices.  Reporting  and  recordkeeping 
requirements. 

Therefore,  under  the  Federal  Food, 
Drug,  and  Cosmetic  Act  and  under 
authority  delegated  to  the  Commissioner 
of  Food  and  Drugs.  21  CFR  part  310  is 
amended  as  follows: 

PART  3ia-NEW  DRUGS 

1.  The  authority  citation  for  21  CFR 
part  310  continues  to  read  as  follows: 

Authority:  Sees.  201,  301.  501.  502.  503, 
505.  506,  507,  512-516,  520,  601(a),  701,  704, 
705.  721  of  the  Federal  Food.  Drug,  and 
Cosmetic  Act  (21  U.S.C  321.  331.  351.  352. 
353.  355.  356.  357.  360b-360f.  360).  361(a). 
371.  374.  375.  379e);  sees.  215.  301,  302(a). 
351.  354-360F  of  the  Public  Health  Service 
Act  (42  U.S.C.  216,  241,  242(a).  262.  263t)- 
263n).. 

2.  Section  310.536  is  added  to  subpart 
E  to  read  as  follows: 

§  31 0.536    Drug  products  containing  active 
Ingredients  offered  over-ttte-counter  (OTC) 
for  use  as  a  nailbiting  or  thumt>sucking 
deterrent 

(a)  Denatonium  benzoate  and  sucrose 
octaacetate  have  been  present  in  OTC 
nailbiting  and  thumbsucking  deterrent 
drug  products.  There  is  a  lack  of 
adequate  data  to  establish  general 
recognition  of  the  safety  and 
effectiveness  of  these  and  any  other 
ingredients  (e.g..  cayenne  pepper)  for 
OTC  use  as  a  nailbiting  or 


thumbsucking  deterrent.  Based  on 
evidence  currently  available,  any  OTC 
drug  product  containing  ingredients 
offered  for  use  as  a  nailbiting  or 
thumbsucking  deterrent  cannot  be 
generally  recognized  as  safe  and 
effective. 

(b)  Any  OTC  drug  product  that  is 
labeled,  represented,  and  promoted  as  a 
nailbiting  or  thumbsucking  deterrent  is 
regarded  as  a  new  drug  within  the 
meaning  of  section  201  (p)  of  the  Federal 
Food,  Drug,  and  Cosmetic  Act  (the  act) 
for  which  an  approved  application  or 
abbreviated  application  under  section 
505  of  the  act  and  part  314  of  this 
chapter  is  required  for  marketing.  In  the 
absence  of  an  approved  new  drug 
application  or  abbreviated  new  drug 
application,  such  product  is  also 
misbranded  under  section  502  of  the 
act. 

(c)  Clinical  investigations  designed  to 
obtain  evidence  that  any  drug  product 
labeled,  represented,  or  promoted  for 
OTC  use  as  a  nailbiting  or 
thumbsucking  deterrent  is  safe  and 
effective  for  the  purpose  intended  must 
comply  with  the  requirements  and 
procedures  governing  the  use  of 
investigational  new  drugs  set  forth  in 
part  312  of  this  chapter. 

(d)  After  March  2, 1994,  any  such 
OTC  drug  product  initially  introduced 
or  initially  delivered  for  introduction 
into  interstate  commerce  that  is  not  in 
compliance  with  this  section  is  subject 
to  regulatory  action. 

§310.545    [Amended] 

3.  Section  310.545  Drug  products 
containing  certain  active  ingredients 
offered  over-the-counter  (OTC)  for 
certain  uses  is  amended  by  removing 
and  reserving  paragraph  (a)(13). 

Dated:  August  26, 1993. 
Michael  R.  Taylor, 
Deputy  Commissioner  for  Policy. 
(FR  Doc.  93-21371  Filed  9-1-93;  8:45  am) 
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DEPARTMEHT  OF  EDUCATION 

34  CFR  Part  232 
RIN  1810-AA66 

Drug-Free  Schools  and  Communities 
Emergency  Grants  Program 

agency:  Department  of  Education. 
ACTION:  Final  regulations. 

SUMMARY:  The  Secretary  amends  the 
regulations  governing  the  Emergency 
Grants  Program  to  add  projects  that 
combat  drug  and  alcohol  abuse  by 
students  in  the  most  troubled  areas  of  a 
local  educational  agency  (LEA)  to  the 
list  of  the  types  of  projects  the  Secretary 
may  assist;  to  clarify  eligibility 
requirements;  and  to  ensure  that 
applicants  are  able  to  demonstrate  the 
basis  of  their  eligibiHty  to  receive  a 
grant. 

EFFECTIVE  DATE:  These  regulations  take 
effect  either  45  days  after  publication  in 
the  Federal  Register  or  later  if  the 
Congress  takes  certain  adjournments.  If 
you  want  to  know  the  effective  date  of 
these  regulations,  call  or  write  the 
Department  of  Education  contact 
person.  A  document  announcing  the 
effective  date  will  be  published  in  the 
Federal  Register. 

FOR  FURTHER  INFORMATION  CONTACT: 
Madeline  Bosma,  U.S.  Department  of 
Education,  400  Maryland  Avenue  S\V., 
room  2123,  FOB  6,  Washington,  DC 
20202-6439.  Telephone:  (202)  401- 
1258.  Individuals  who  use  a 
telecommunications  device  for  the  deaf 
(TDD)  may  call  the  Federal  Information 
Relay  Service  (FIRS)  at  1-800-877-8339 
between  8  a.m.  and  8  p.m.,  Eastern  time, 
Monday  through  Friday. 
SUPPLEMENTARY  INFORMATION:  On  March 
23, 1993.  the  Secretary  published  a 
notice  of  proposed  rulemaking  (NPRM) 
for  the  Emergency  Grants  Program  in  the 
Federal  Register  (58  FR  15748-49). 

Part  232  governs  the  administration  of 
the  Drug-Free  Schools  and  Communities 
Emergency  Grants  Program.  The 
changes  to  part  232  will:  (1)  Add  to  the 
list  of  the  types  of  projects  the  Secretary 
may  assist  those  projects  that  focus  on 
combating  drug  and  alcohol  abuse  by 
students  in  the  most  troubled  areas  of  an 
LEA,  and  will  provide  examples  of 
indices  of  those  areas;  (2)  clarify  the 
emergency  grants  eligibility 
requirements  related  to  section  1006  of 
chapter  1  of  title  I  of  the  Elementary  and 
Secondary  Education  Act  of  1965;  and 
(3)  require  that  applicants  include  in 
their  applications  a  statement  of  how 
they  meet  these  eligibility  requirements. 
These  changes  are  needed  to  target 
program  funds  where  they  are  most 


needed  and  to  ensure  that  applicants 
understand  and  demonstrate  their 
eligibility  to  receive  an  emergency  grant. 

In  the  preamble  to  the  NPRM,  the 
Secretary  listed  six  factors  to  assist 
applicants  for  emergency  grants  in 
identifying  the  most  troubled  areas  of  an 
LEA.  After  considering  public  comment, 
the  Secretary  has  incorporated  these 
factors  into  §  232.5(e)  of  the  regulations. 
Except  for  this  change,  there  are  no 
differences  between  the  NPRM  and 
these  final  regulations. 

Analysis  of  Comments  and  Changes  E^e^uUve  Order  12291 


Because  the  list  of  factors  is  not 
mandatory,  but  intended  as  an  example 
only,  each  LEA,  whether  urban, 
suburban,  or  rural,  will  be  able  to 
identify  its  own  troubled  areas  using  the 
factors  in  the  Secretary's  list  or  other 
factors  applicable  in  the  LEA's  own 
area. 

Changes:  The  list  of  factors  contained 
in  the  preamble  to  the  NPRM  has  been 
added  to  §  232.5(e)  to  assist  applicants 
in  identifying  the  most  troubled  areas  of 
an  LEA. 


In  response  to  the  Secretary's 
invitation  in  the  NPRM.  three  parties 
submitted  comments  on  the  proposed 
regulations.  An  analysis  of  the 
comments  and  of  the  changes  in  the 
regulations  since  publication  Of  the 
NPRM  follows. 

Substantive  issues  are  discussed 
under  the  section  of  the  regulations  to 
which  they  f>ertain.  Technical  and  other 
minor  changes — and  suggested  changes 
the  Secretary  is  not  legally  authorized  to 
make  under  the  applicable  authority — 
are  not  addressed. 

Section  232.5    What  Types  of  Projects 
May  the  Secretary  Assist  Under  This 
Program? 

Comment:  One  commenter  suggested 
additional  factors — lack  of  parental 
involvement  (measured  by  attendance  at 
parent  teacher  conferences  and  PTA 
meetings)  and  the  presence  of  public 
housing  near  the  target  school — to  assist 
applicants  in  identifying  the  most 
troubled  areas  of  an  LEA.  Another 
commenter  suggested  that  the  proposed 
factors  might  not  be  applicable  in  all 
parts  of  the  country,  and  that 
comprehensive  services  may  be  equally 
as  critical  in  communities  that  are  not 
densely  populated  metropolitan  areas. 

Discussion:  Applicants  are  not 
required  to  use  the  six  factors  in  the 
Secretary's  Ust  to  identify  the  most 
troubled  areas  of  an  LEA.  The  factors  are 
listed  merely  to  provide  assistance  to 
applicants  in  identifying  areas  that  may 
be  troubled.  The  Secretary  believes  that 
parental  involvement  is  an  essential 
element  of  school  improvement; 
however,  the  Secretary  does  not  agree 
with  the  commenter  that  attendance  at 
parent  teacher  conferences  and  PTA 
meetings  is  necessarily  an  accurate 
measure  of  parental  involvement.  The 
Secretary  also  does  not  agree  that  the 
mere  presence  of  public  housing  near 
the  target  school  necessarily  warrants 
the  conclusion  that  the  area  is 
"troubled."  Instead,  the  Secretary 
believes  that  one  of  the  factors  already 
listed— overcrowded  housing 
conditions — is  a  better  general  indicator. 
Because  the  list  of  factors  is  not 


These  regulations  have  been  reviewed 
in  accordance  with  Executive  Order 
12291.  They  are  not  classified  as  major 
becau.se  they  do  not  meet  the  criteria  for 
major  regulations  established  in  the 
order. 

Intergovernmental  Review 

This  program  is  subject  to  the 
requirements  of  Executive  Order  12372 
and  the  regulations  in  34  CFR  Part  79. 
The  objective  of  the  Executive  order  is 
to  foster  an  intergovernmental 
partnership  and  a  strengthened 
federalism  by  relying  on  processes 
developed  by  State  and  local 
governments  for  coordination  and 
review  of  proposed  Federal  financial 
assistance. 

In  accordance  with  the  order,  this 
document  is  intended  to  provide  early 
notification  of  the  Department's  specific 
plans  and  actions  for  this  program. 

List  of  Subjects  in  34  CFR  Part  232 

Drug  abuse.  Drug- free  schools  and 
communities.  Education  department. 
Elementary  and  secondary  education. 
Grant  programs-education.  Local 
educational  agencies,  Reporting  and 
recordkeeping. 

(Catalog  of  Federal  Domestic  Assistance 
Number  84.233A  Emergency  Grants  Program) 

Dated:  July  27. 1993. 
Richard  W.  Riley, 
Secretary  of  Education. 

The  Secretary  amends  part  232  of  title 
34  of  the  Code  of  Federal  Regulations  as 
follows: 

PART  232— DRUG-FREE  SCHOOLS 
AND  COMMUNITIES  EMERGENCY 
GRANTS  PROGRAM 

1.  The  authority  citation  for  part  232 
continues  to  read  as  follows: 

Authority:  20  U.S.C.  3216.  unless 
otherwise  noted. 

2.  Section  232.2  is  revised  to  read  as 
follows: 
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§  232^    What  parties  are  eligible  for  a  grant 
under  this  program? 

A  local  educational  agency  is  eligible 
to  receive  a  grant  if  it — 

(a)(1)  Receives,  or  is  eligible  to 
receive,  assistance  under  section  1006  of 
Chapter  1  of  Title  I  of  the  Elementary 
and  Secondary  Education  Act  of  1965 
(20  U.S.C  2712);  or 

(2)  Meets  the  criteria  of  clauses  (i)  and 
(ii)  of  section  1006(a)(1)(A)  of  Chapter  1 
of  Title  I  of  the  Elementary  and 
Secondary  Education  Act  of  1965  (20 
U.S.C.  2712(a)(l)(A)(i)  and  (ii)):  and 

(b)  Serves  an  area — 

(1)  In  which  there  are  a  large  number 
or  a  high  percentage  of — 

(i)  Arrests  for,  or  while  under  the 
influence  of,  drugs  or  alcohol;  or 

(ii)  Convictions  of  youth  for  drug-  or 
alcohol-related  crimes; 

(2)  In  which  there  are  a  large  number 
or  a  high  percentage  of  referrals  of 
vouths  to  drug  and  alcohol  abuse 


treatment  and  rehabilitation  programs; 
and 

(3)  That  has  a  signilcant  drug  and 
alcohol  abuse  problem. 
(Authority:  20  U.S.C  3216; 

3.  Section  232.4  is  amended  by 
redesignating  paragrephs  (a)  and  (b)  as 
paragraphs  (b)  and  (c  •,  respectively,  by 
adding  a  new  paragreph  (a),  and  by 
revising  the  0MB  control  number 
following  the  section  to  read  as  follows: 

§  232.4    Wliat  must  an  apolication  include? 

(a)  A  statement  of  the  basis  for  the 
applicant's  eligibility  under  §  232.2(a)(1) 
or  (2): 

•       •        •        •       • 

(Approved  by  the  Office  of  Management  and 
Budget  under  control  number  1810-0561) 
(Authority:  20  U.S.C  32161 

4.  Section  232.5  is  an-ended  by 
removing  the  word  "or'  at  the  end  of 
paragraph  (c),  by  removing  the  period  at 


the  end  of  paragraph  (d)  and  adding  in 
its  place  ":  or",  and  by  adding  a  new 
paragraph  (e)  to  read  as  follows: 

§232.5    Wtiat  types  of  projects  may  the 
Secretary  assist  under  this  program? 

•        *        •        •        * 

(e)  Implement  comprehensive 
programs  to  combat  drug  and  alcohol 
abuse  by  students  in  the  most  troubled 
areas  of  a  local  educational  agency, 
which  may  be  characterized  by  factors 
such  as — 

(1)  Open-air  drug  markets: 

(2)  High  unemployment; 

(3)  High  homicide  rates; 

(4)  Overcrowded  housing  conditions: 

(5)  Boarded-up  businesses  and 
dwellings:  or 

(6)  Limited  access  to  basic  goods, 
health  and  other  social  services. 
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Rules  and  Regulations 


Federal  Register 

Vol    58.  No.  170 

Friday.  September  3.  1993 


This  sectton  of  the  FEDERAL  REGISTER 
contains  regutetory  ckxuments  having  general 
appllcatMhty  and  legal  effect,  most  of  which 
are  keyed  to  and  codified  in  the  Code  of 
Federal  Regulations,  wtiich  is  puislished  under 
50  titles  pursuant  to  44  U  S.C.  1510. 

The  Code  of  Federal  Regulations  ts  sold  t)y 
the  Superinterxlent  of  Documents.  Prices  of 
new  books  are  listed  in  the  first  FEDERAL 
REGISTER  issue  of  each  week. 


DEPARTMENT  OF  AGRICULTURE 

Agricultural  Marketing  Service 

7CFRPart915 

[Docket  No.  FV93-815-1  FR] 

Avocados  Grown  in  South  Florida; 
Finalize  Revised  Maturity 
Requirements  for  Fresh  Avocados 

agency:  Agricultural  Marketing  Service, 

USDA. 

ACTJON:  Final  rule. 

SUMMARY:  This  action  Tinalizes  without 
change  an  interim  final  rule  which 
revised  maturity  requirements  for 
avocados  grown  in  Florida  by  adjusting 
the  shipping  dates  in  the  shipping 
schedule  for  several  avocado  varieties  to 
synchronize  those  dates  with  the  1993 
and  1994  calendar  years.  The  maturity 
requirements  are  designed  to  ensure  that 
only  mature  fruit  is  shipped  to  the  fresh 
market,  thereby  improving  grower 
returns  and  promoting  orderly 
marketing  conditions. 
EFFECTIVE  DATE:  October  4.  1993. 
FOR  FURTHER  INFORMATION  CONTACT:  Gary 
D.  Rasmussen,  Marketing  Specialist. 
Marketing  Order  Administration 
Branch.  Fruit  and  Vegetable  Division, 
AMS,  USDA.  PO  Box  96456.  room 
2523-S,  Washington.  DC  20090-6456; 
telephone:  202-720-5331;  or  William 
Pimenlal,  Southeast  Marketing  Field 
Office.  USDA/ AMS.  PO  Box  2276. 
Winter  Haven.  Florida  33883; 
telephone:  813-299-4770. 
SUPPLEMENTARY  INFORMATION:  This  final 
rule  is  issued  under  Marketing 
Agreement  and  Marketing  Order  No. 
915  (7  CFR  part  915).  regulating  the 
handling  of  avocados  grown  in  South 
Florida,  hereinafter  referred  to  as  the 
order.  This  order  is  effective  under  the 
Agricultural  Marketing  Agreement  Act 
of  1937.  as  amended  (7  U.S.C.  601-674), 
hereinafter  referred  to  as  the  Act. 


This  final  rule  has  been  reviewed  by 
the  Department  in  accordance  with 
Departmental  Regulation  1512-1  and 
the  criteria  contained  in  Executive 
Order  12291  and  has  been  determined 
to  be  a  "non-major"  rule. 

This  final  rule  has  been  reviewed 
under  Executive  Order  12778.  Civil 
Justice  Reform.  This  final  rule  is  not 
intended  to  have  retroactive  effect.  This 
final  rule  will  not  preempt  any  state  or 
local  laws,  regulations,  or  policies, 
unless  they  present  an  irreconcilable 
conflict  with  this  rule. 

The  Act  provides  that  administrative 
proceedings  must  be  exhausted  before 
parties  may  file  suit  in  court.  Under 
section  8c(15)(A)  of  the  Act.  any  handler 
subject  to  an  order  may  file  vith  the 
Secretary  a  petition  stating  that  the 
order,  any  provision  of  the  order,  or  any 
obligation  imposed  in  connection  with 
the  order  is  not  in  accordance  with  law 
and  requesting  a  modificaticn  of  the 
order  or  to  be  exempted  therefrom.  A 
handler  is  afforded  the  opportunity  for 
a  hearing  on  the  petition.  After  the 
hearing,  the  Secretary  would  rule  on  the 
petition.  The  Act  provides  that  the 
district  court  of  the  United  States  in  any 
district  in  which  the  handler  is  an 
inhabitant,  or  has  his  or  her  principal 
place  of  business,  has  jurisdiction  in 
equity  to  review  the  Secretary's  ruling 
on  the  petition,  provided  a  bill  in  equity 
is  filed  not  later  than  20  days  af^er  the 
date  of  the  entry  of  the  ruling. 

Pursuant  to  the  requirements  set  forth 
in  the  Regulatory  Flexibility  Act  (RFA), 
the  Administrator  of  the  Agricultural 
Marketing  Service  (AMS)  has 
considered  the  economic  in"  pact  of  this 
action  on  small  entities. 

The  purpose  of  the  RFA  is  to  fit 
regulatory  actions  to  the  scale  of 
business  subject  to  such  act  ons  in  order 
that  small  businesses  will  not  be  unduly 
or  disproportionately  burdened. 
Marketing  orders  issued  pu-suant  to  the 
Act,  and  rules  issued  therei  nder.  are 
unique  in  that  they  are  broi  ght  about 
through  group  action  of  essiintially 
small  entities  acting  on  their  ovm 
behalf.  Thus,  both  statutes  have  small 
entity  orientation  and  compatibility. 

There  are  about  40  avocado  handlers 
subject  to  regulation  under  ;he 
marketing  order  covering  a'ocados 
grown  in  Florida,  and  abou  300 
avocado  producers  in  Florida.  Small 
agricultural  producers  havf  been 
defined  by  the  Small  Business 


Administration  (13  CFR  121.601)  as 
those  having  annual  receipts  of  less  than 
$500,000,  and  small  agricultural  service 
firms  are  defined  as  those  whose  annual 
receipts  are  less  than  $3,500,000.  The 
majority  of  the  Florida  avocado  handlers 
and  producers  may  be  classified  as 
small  entities. 

The  Avocado  Administrative 
Committee  (committee)  unanimously 
recommended  the  revised  maturity 
requirements  for  Florida  avocados.  This 
committee  works  with  the  Department 
in  administering  the  order,  and  it  meets 
prior  to  and  during  each  season  to 
consider  recommendations  for 
modification,  suspension,  or 
termination  of  the  regulatory 
requirements  for  Florida  avocados. 
Committee  meetings  are  open  to  the 
public  and  interested  persons  may 
express  their  views  at  these  meetings. 
The  Department  reviews  committee 
recommendations,  information 
submitted  by  the  committee  and  other 
information,  and  determines  whether 
modification,  suspension,  or 
termination  of  the  regulatory 
requirements  would  tend  to  effectuate 
the  declared  policy  of  the  Act. 

Maturity  requirements  for  avocados 
grown  in  Florida,  based  on  minimum 
weights,  diameters,  and  skin  color,  are 
specified  in  §915.322  (7  CFR  915.322). 
and  are  in  effect  on  a  continuous  basis. 
These  maturity  requirements  specify 
minimum  weights  and  diameters  for 
specific  shipping  periods  for  some  60 
varieties  of  avocados,  and  color 
specifications  for  those  varieties  which 
turn  red  or  purple  when  mature.  The 
maturity  requirements  for  the  various 
varieties  of  avocados  are  different, 
because  each  variety  has  different 
characteristics.  The  maturity 
requirements  for  each  avocado  variety 
are  based  on  maturity  test  results. 

These  maturity  requirements  are 
designed  to  prevent  shipments  of 
immature  avocados  to  the  fresh  market, 
especially  during  the  early  part  of  the 
harvest  season  for  each  variety. 
Providing  fresh  markets  with  mature 
fruit  is  an  important  aspect  of  creating 
consumer  satisfaction  and  is  in  the 
interest  of  both  producers  and 
consumers.  Fresh  shipments  of  Florida 
avocados  usually  begin  with  light 
shipments  of  early  varieties  in  May,  and 
they  continue  until  the  following  March 
or  April,  with  heaviest  shipments 
occurring  from  July  through  December 
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The  interim  final  rule  was  issued  on 
|une  23. 1993.  and  publisiied  in  the 
Federal  Register  (58  PR  34684.  |une  29. 
1993).  with  an  effective  date  of  June  29. 
1993,  and  a  30-day  comment  period 
ending  July  29.  1993.  No  comments 
were  ref«ived. 

The  interim  final  rule  revised  the 
shipping  schedules  for  the  avocado 
varieties  specified  in  Table  1  of 
paragraph  (a)(2)  of  §  915.322  (7  CFR  part 
915)  to  synchronize  those  schedules 
with  the  1993  and  1994  calendar  years. 
That  rule  also  made  necessary 
corrections  in  the  section  by  adjusting 
the  final  date  of  regulation  from  Monday 
to  Sunday  for  each  variety  li.sted  in  the 
shipping  schedule. 

The  maturity  requirements,  based  on 
minimum  weights,  diameters,  and  skin 
color,  specified  in  §944.31  (7  CFR 
944.31)  for  imported  avocados  were 
indefinitely  suspended  by  a  final  rule 
issued  May  15.  1991  (56  FR  23009.  May 
20.  1991).  Therefore,  this  action  will  not 
impact  imported  avocados  until  the 
suspension  is  lifted. 

A  minimum  grade  requirement  of  U.S. 
No.  2  currently  in  effect  on  a  continuous 
basis  for  avocados  grown  in  Florida 
under  §  915.306  (7  CFR  part  915),  and 
for  avocados  imported  into  the  United 
States  under  §  944.28  (7  CFR  part  944) 
remains  in  effect  unchanged  by  this 
action. 

Florida  avocado  handlers  may  ship, 
exempt  from  the  minimum  grade,  size, 
and  maturity  requirements  effective 
under  the  order,  up  to  55  pounds  of 
avocados  during  any  one  day  under  a 
minimum  quantity  provision,  and  up  to 
20  pounds  of  avocados  as  gif^  packs  in 
individually  addressed  containers.  Also, 
avocados  grown  in  Florida  utilized  in 
commercial  processing  are  not  subject  to 
the  grade,  size,  and  maturity 
requirements  under  the  order. 

This  action  reP-erts  the  committee's 
and  the  Department's  appraisal  of  the 
need  to  maintain  the  revised  maturity 
requirements  for  Florida  avocados.  The 
Department's  view  is  that  this  action 
will  have  a  beneficial  impact  on 
produ(,^rs  and  handlers  sim:iB  it  will 
continue  to  help  ensure  that  only 
mature  avocados  are  shipped  to  fresh 
markets.  The  committee  considers  that 
maturity  requirements  for  Florida  grown 
avo<:ados  are  necessary  to  improve 
grower  returns  and  promote  orderly 
marketing  conditions.  Ahhough 
compliance  with  these  maturity 
requirements  will  affect  costs  to 
handlers,  these  costs  will  be  offset  by 
the  benefits  of  providing  the  trade  and 
consumers  with  mature  avocados. 

Based  on  the  above,  the  Administrator 
of  the  AMS  has  determined  that  this 
action  will  not  have  a  significant 


economic  impact  on  a  si^stantial 
number  of  small  entities.^ 

After  consideration  of  all  relevant 
matter  presented,  the  information  and 
recommendations  submitted  by  the 
committee,  and  other  information,  it  is 
found  that  finalizing  the  interim  final 
rule,  as  published  in  the  Federal 
Re^ster  (58  FR  34684.  June  29.  1993). 
will  tend  to  effectuate  the  declared 
policy  of  the  Act. 

List  of  Subjects  in  7  CFR  part  915 

Avocados.  Marketing  agreement.s. 
Reporting  and  recordkeeping 
requirements. 

For  the  reasons  set  forth  in  the 
preamble.  7  CFR  part  915  is  amended  as 
follows: 

PART  91 S— AVOCADOS  GROWN  IN 
SOUTH  FLORIDA 

1.  The  authority  citation  for  7  CFR 
part  915  is  revised  to  read  as  follows: 

AutkMily:  7  U  S.C  601-674. 

$915,322    lAmendad] 

2.  Accordingly,  the  interim  final  rule 
amending  the  provisions  of  §  91 5.332. 
which  was  published  in  the  Federal 
Register  (58  FR  34684,  June  29,  1993), 
is  adopted  as  a  final  rule  without 
change. 

Note:  This  (ection  will  appear  in  the 
dnnual  Code  of  Federal  Regulations. 

Dated:  August  30.  1993. 
Robert  C.  Keeney. 

Depiify  Director.  Fruit  and  Vegetabie  Division. 
|FK  Doc.  93-21525  Filed  9-2-93;  8:45  ami 
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7  CFR  Part  947 

[Dockat  Na  FV93-M7-2FR] 

Irish  Potatoes  Grown  In  Oregon- 
California;  Finalize  Amendment  of  the 
Pack  Requirements  (M.O.  No.  947) 

AGENCY:  Agricultural  Marketing  Service. 

USDA. 

ACTION:  Final  rule. 

SUMMARY:  The  Department  of 
Agriculture  (Department)  is  adopting  as 
a  final  rule,  without  change,  the 
provisions  of  an  interim  final  rule  that 
spet;ifies  that  Oregon-California  potatoes 
packed  in  any  cartons  must  meet  the 
same  grade  and  size  requirements 
previously  specified  for  potatoes  packed 
in  50-pound  cartons.  The  revised 
requirements  are  expected  to  improve 
the  marketing  of  Oregon-California 
potatoes  and  increase  returns  to  such 
potato  producers. 
EFFECTIVE  DATE:  October  4. 1993. 


FOR  FURTHER  MFORMATKM  CONTACT: 

Kolxjrt  F.  Matthews,  Marketing 
Speciali.st.  F&V.  AMS.  USDA.  room 
2523-S.  P.O.  Box  96456.  Washington. 
DC  20090-6456.  telephone  (202)  69(>- 
0464  or  FAX  (202)  720-5698;  or  Teresa 
Fiutchinson,  Marketing  Specialist. 
Marketing  Order  Administration 
Branch.  Fruit  and  Vegetable  Division. 
AMS.  USDA.  Northwest  Marketing 
Field  Office.  1220  SW.  Third  Avenue, 
room  369.  Portland.  Oregon  97204; 
telephone  (.503)  326-2725  or  FAX  (503) 
326-7440. 

SUPPLEMENTARY  INFORMATION:  Tliis  final 
rule  is  issued  under  Marketing 
Agreement  No.  114  and  Order  No.  947 
(order),  both  as  amended,  regulating  the 
handling  of  Irish  potatoes  grown  in 
Oregon-Cahfomia  and  the  Agricultural 
Marketing  Agreement  Act  of  1937,  as 
amended  (7  U.S.C.  601-674).  hereinafter 
referred  to  as  the  Act. 

This  final  rule  has  been  reviewed  by 
the  Department  in  accordance  with 
Departmental  Regulation  1512-1  and 
the  criteria  contained  in  Executive 
Order  12291  and  has  been  determined 
to  be  a  "non-major"  rule. 

This  rule  has  been  reviewed  under 
Executive  Order  12778,  Civil  Justice 
Reform.  This  a<:tion  is  not  intended  to 
have  retroactive  effect.  This  rule  will 
not  preempt  any  state  or  local  laws, 
regulations,  or  policies,  unless  they 
present  an  irreconcilable  conflict  with 
this  rule. 

The  Act  provides  that  administrative 
proceedings  must  be  exhausted  before 
parties  may  file  suit  in  court.  Under 
section  606c(15)(A)  of  the  Act.  any 
handler  subject  to  an  order  may  file 
with  the  Secretary  a  petition  stating  that 
the  order,  any  provision  of  the  order,  or 
any  obligation  imposed  in  connection 
with  the  order  is  not  in  accordance  with 
law  and  requesting  a  modification  of  the 
order  or  to  be  exempted  therefrom.  A 
handler  is  afforded  the  opportunity  for 
a  hearing  on  the  petition.  After  the 
hearing  the  Secretary  would  rule  on  the 
petition.  The  Act  provides  that  the 
district  court  of  the  United  States  in  any 
district  in  which  the  handler  is  an 
inhabitant,  or  has  a  principal  place  of 
business,  has  jurisdiction  in  equity  to 
review  the  Secretary's  ruling  on  the 
petition,  provided  a  bill  in  equity  is 
filed  not  later  than  20  days  after  date  of 
the  entry  of  the  ruling. 

Pursuant  to  requirements  set  forth  in 
the  Regulatory  Flexibility  Act  (RFA),  the 
Administrator  of  the  Agricultural 
Marketing  Service  (AMS)  has 
considered  the  economic  impact  of  this 
action  on  small  entities.  The  purpose  of 
the  RFA  is  to  fit  regulatory  actions  to  the 
scale  of  business  subject  to  such  actions 
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in  order  that  small  businesses  will  not 
be  unduly  or  disproportionately 
burdened.  Marketing  orders  issued 
pursuant  to  the  Act,  and  rules  issued 
thereunder,  are  unique  in  that  they  are 
brought  about  through  group  action  of 
essentially  small  entities  acting  on  their 
own  behalf.  Thus,  both  statutes  have 
small  entity  orientation  and 
compatibility. 

There  are  approximately  550 
producers  of  potatoes  in  the  Oregon- 
California  production  area  and 
approximately  40  handlers  who  are 
subject  to  regulation  under  the  order. 
Small  agricultural  producers  have  been 
defined  by  the  Small  Business 
Administration  (13  CFR  121.601)  as 
those  having  annual  receipts  of  less  than 
$500,000,  and  small  agricultural  service 
firms  are  defined  as  those  whose  annual 
receipts  are  less  than  $3,500,000.  The 
majority  of  these  handlers  and 
producers  may  be  classified  as  small 
entities. 

Oregon-California  fresh  market 
potatoes  are  regulated  year-round  by 
grade,  size,  quality,  and  maturity.  These 
regulations  have  been  issued  on  a 
continuing  basis  subject  to  amendment, 
modification,  or  suspension  as  may  be 
recommended  by  the  Oregon-California 
Potato  Committee  (Committee).  The 
Committee  met  March  10,  1993,  and 
unanimously  recommended  this 
amendment.  It  is  authorized  pursuant  to 
§94  7.52(a)(3)  of  the  order.  Section 
947.52(a)(3)  authorizes  regulation  of  the 
handling  of  particular  grades,  sizes, 
qualities  or  maturities  of  any  or  all 
varieties  differently,  for  different 
portions  of  the  production  area,  for 
different  uses  or  outlets,  for  potatoes  for 
prepeeling  to  different  markets,  for 
different  packs  or  for  any  combination 
of  the  foregoing,  during  any  period. 

The  interim  Final  rule  was  issued  on 
June  3, 1993,  and  published  in  the 
Federal  Register  of  June  15, 1993,  (58 
FR  33018),  to  be  effective  upon 
publication.  That  rule  amended  section 
947.340  and  provided  a  30-day 
comment  period  which  ended  July  15, 
1993.  No  comments  were  received. 

That  action  amended  the 
requirements  specified  in  §  947.340(e)  of 
the  handling  regulation  by  deleting  the 
50-pound  reference  regarding  potatoes 
packed  in  cartons.  The  deletion  of  this 
reference  requires  the  potatoes  that 
handlers  pack  in  any  carton  meet  the 
same  grade  and  size  currently  specified 
for  potatoes  packed  in  50-pound 
cartons.  Such  potatoes  shall  be  either: 
(1)  U.S.  No.  1  grade  or  better,  except  that 
potatoes  that  fail  to  meet  U.S.  No.  1 
grade  only  because  of  hollow  heart  and/ 
or  internal  discoloration  may  be 
shipped  provided  the  lot  contains  not 


more  than  10  percent  damage  by  hollow 
heart  and/or  internal  discoloration,  or 
not  more  than  5  percent  serious  damage 
by  internal  defects;  or  (2)  U.S.  No.  2 
potatoes  weighing  at  least  10  ounces. 
Other  size  requirements  are  as  follows: 
(1)  Potatoes  shipped  to  points  within 
the  continental  United  States  shall  be  at 
least  2  inches  in  diameter  or  4  ounces 
in  weight,  and  potatoes  shipped  to 
export  destinations  shall  be  at  least  I'/z 
inches  in  diameter;  (2)  red-skinned 
varieties  of  potatoes  may  be  shipped 
without  regard  to  any  minimum  size 
requirement,  if  they  otherwise  grade  at 
least  U.S.  No.  1;  or  (3)  all  non- 
redskinned  varieties  of  potatoes  that 
measure  1%  inches  in  diameter  or  less 
may  be  shipped  if  such  potatoes 
otherwise  grade  at  least  U.S.  No.  1. 

The  Committee  had  been  informed  by 
food  service  and  institutional  buyers, 
both  domestic  and  foreign,  that  a 
smaller  carton  weight  was  more 
desirable  for  some  users  than  the 
currently  used  50-pound  carton.  These 
buyers  indicated  that  they  need  a 
smaller  carton  for  ease  of  handling 
resulting  in  less  risk  of  injury.  Smaller 
cartons  also  require  less  of  the  limited 
storage  space  available  to  such  buyers 
and  the  quicker  turnover  means  fresher 
potatoes  for  their  clientele.  However, 
the  buyers  still  want  to  be  provided 
with  the  same  quality  of  potatoes  as 
packed  in  50-pound  cartons. 

Previously,  potatoes  packed  in 
containers  other  than  50-pound  cartons 
had  to  meet  only  minimum  U.S.  No.  2 
grade  requirements.  This  change  in  the 
handling  regulation  reflects  the 
industry's  current  practice  of  providing 
a  high  quality  product  to  users  of 
potatoes  packed  in  cartons. 

Last  season,  the  pack  regulations  for 
potatoes  in  50-pound  cartons  were 
changed  to  allow  U.S.  No.  2  grade  to  be 
shipped,  if  the  potatoes  weighed  at  least 
10  ounces  each.  Handlers  packing  such 
potatoes  have  reported  great  success  and 
high  acceptance  by  the  receivers. 

Based  on  the  above  information,  the 
Administrator  of  the  AMS  has 
determined  that  this  action  will  not 
have  a  significant  economic  impact  on 
a  substantial  number  of  small  entities. 

After  consideration  of  all  relevant 
matters  presented,  the  information  and 
recommendations  submitted  by  the 
Committee  and  other  information,  it  is 
found  that  finalizing  the  interim  final 
rule,  without  change,  as  published  in 
the  Federal  Register  (58  FR  33018,  June 
15, 1993),  will  tend  to  effectuate  the 
declared  policy  of  the  Act. 


List  of  Subiects  in  7  CFR  Part  947 

Marketing  agreements.  Potatoes, 
Reporting  and  recordkeeping 
requirements. 

For  the  reasons  set  forth  in  the 
preamble,  7  CFR  part  947  is  amended  as 
follows: 

PART  947— IRISH  POTATOES  GROWN 
IN  OREGON-CAUFORNIA 

1.  The  authority  citation  for  7  CFR 
part  947  is  revised  to  read  as  follows: 

Authority:  7  U.S.C.  601-674. 

2.  Accordingly,  the  interim  final  rule 
amending  the  provisions  of  §  947.340, 
which  was  published  in  the  June  15, 
1993,  Federal  Register  (58  FR  33018).  is 
adopted  as  a  final  rule  without  change. 

Note:  This  section  will  appear  in  the  Code 
of  Federal  Regulations. 

Dated:  August  30, 1993. 
Robert  C.  Keeney, 

Deputy  Director,  Fruit  and  Vegetable  Division 
[FR  Doc  93-21524  Filed  »-2-93;  8:45  am) 
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7  CFR  Part  1160 

[DA-e2-2»-A] 

RIN0581-AA44 

Ruld  Milk  Promotion  Program; 
Procedure  for  Conduct  of  Referenda 
and  Rules  of  Practice  Governing 
Proceedings  on  Petitions  to  Modify  or 
To  Be  Exempted  From  an  Order 

AGENCY:  Agricultural  Marketing  Service, 

USDA. 

ACTION:  Final  rule. 

SUMIMARY:  This  rule  establishes 
procedures  for  conducting  the  initial 
referendum  and  any  subsequent 
referenda  that  may  be  conducted  among 
fluid  milk  processors  in  connection 
with  the  new  fluid  milk  promotion 
order  that  is  being  issued  concurrently 
with  this  document.  This  rule  also 
establishes  rules  of  practice  governing 
proceedings  on  petitions  by  fluid  milk 
processors  to  modify  or  to  be  exempted 
from  the  promotion  order. 
EFFECTtVE  DATE:  September  3,  1993. 
FOR  FURTHER  INFORI«ATJON  CONTACT: 
Bonnie  O.  Taimer,  Head,  Promotion  and 
Research  Staff,  room  2968,  South 
Building,  P.O.  Box  96456,  Washington. 
DC  20090-6456,  (202)  720-6909. 
SUPPLEMENTARY  INFORMATION:  Prior 
document  in  this  proceeding: 

Invitation  to  Submit  Comments  and 
Notice  of  Public  Meeting:  Issued  April 
16,  1993;  published  April  21, 1993  (58 
FR  21512). 
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This  rule  has  tieen  reviewed  under 
USD  A  protiedures  implementing 
Executive  Order  12291  and 
Departmental  Regulation  1512-1  and 
has  been  classined  as  a  "non-major" 
rule  under  the  criteria  containtKl 
therein. 

This  final  rule  has  been  reviewed 
under  Executive  Order  1277R,  Civil 
Justice  Reform.  This  a«:tion  is  not 
intended  to  have  a  retroactive  effect. 
This  action  will  not  preempt  any  state 
or  local  laws,  regulations,  or  policies, 
unless  they  present  an  irre<:oncilable 
conflict  with  the  rule. 

The  Fluid  Milk  Promotion  Act  of  1990 
(Title  XIX,  subtitle  H,  of  the  Food, 
Agriculture,  Conservation,  and  Trade 
Act  of  1990)  provides  that 
administrative  proceedings  must  be 
exhausted  before  parties  may  file  suit  in 
court.  Under  section  1999K  of  the  Act. 
any  person  subject  to  a  fluid  milk 
promotion  order  may  hie  with  the 
Secretary  a  petition  stating  that  the 
order,  any  provisions  of  the  order,  or 
any  obligation  imposed  in  connection 
with  the  order  is  not  in  accordance  with 
law  and  requesting  a  modification  of  the 
order  or  to  be  exempted  from  the  order. 
A  person  subject  to  an  order  is  afforded 
the  opportunity  for  a  hearing  on  the 
petition.  After  a  hearing  the  Secretary 
would  rule  on  the  petition.  The  Act 
provides  that  the  district  court  of  the 
United  States  in  any  district  in  which 
the  person  is  an  inhabitant,  or  has  his/ 
her  principal  place  of  business,  has 
jurisdiction  to  review  the  Secretary's 
ruling  on  the  petition,  provided  a 
complaint  is  filed  not  later  than  20  days 
after  the  date  of  the  entry  of  the  ruling. 

Regulatory  Flexibility  Act 

Pursuant  to  requirements  set  forth  in 
the  Regulatory  Flexibility  Act  (RFA).  the 
Administrator  of  the  Agricultural 
Marketing  Service  (AMS)  has 
considered  the  economic  impact  of  this 
final  rule  on  small  entities. 

The  most  current  information 
available  indicates  that  there  currently 
are  about  620  fluid  milk  processors  in 
the  48  contiguous  States.  The  final  rule 
for  the  fluid  milk  promotion  program, 
which  is  being  issued  concurrently  with 
this  document,  exempts  about  40 
percent  of  these  processors  on  the  basis 
that  they  process  and  distribute  no  more 
than  500.000  pounds  of  fluid  milk 
products  per  month.  Small  businesses 
in  the  fluid  milk  processing  industry 
have  been  defined  by  the  Small 
Business  Administration  (13  CFR 
121.601)  as  those  employing  fewer  than 
500  employees.  Under  the  fluid  milk 
P'-omotion  order,  most  of  the  fluid  milk 
prot;essors  who  would  be  subject  to  the 


provisions  of  the  order  would  he 
classified  as  small  entities. 

The  promotion  order  requires  each 
fluid  milk  processor  who  processes  and 
markets  commercially  over  50{).0U0 
pounds  of  fluid  milk  products  per 
month  to  remit  20  cents  per 
hundredweight  of  such  products. 
Initially,  such  collections  would  occur 
only  for  six  months  during  the  first  30 
months  the  order  is  effective,  and  would 
total  about  $35  million.  Because  the  20- 
cent  rate  would  amount  to  less  than  2 
percent  of  the  per  hundredweight  cost 
of  raw  milk  to  affected  proc-essors,  the 
economic  impact  of  the  assessment 
would  not  be  significant. 

This  final  rule  relates  only  to 
referendum  rules  and  rules  of  prac-tice 
governing  proceedings  on  petitions  to 
modify  or  to  be  exempted  from  a 
promotion  order.  Any  information 
required  under  this  rule  would  be 
readily  available  from  records  currently 
maintained  by  all  processors.  Thus,  any 
increased  recordkeeping  resulting  from 
this  rule  would  be  insignificant. 

Based  on  the  above,  tne  Administrator 
of  AMS  has  determined  that  the 
issuance  of  this  rule  will  not  have  a 
significant  economic  effect  on  a 
substantial  number  of  small  entities. 

Paperwork  Reduction 

In  accordance  with  the  Paperwork 
Reduction  Act  of  1980  (44  U.S.C. 
Chapter  35),  the  forms  and  reporting 
and  recordkeeping  requirements  that  are 
included  in  this  final  rule  have  been 
approved  by  the  Office  of  Management 
and  Budget  (OMB)  and  were  assigned 
OMB  No.  0581-0093.  This  action  sets 
forth  the  regulations  establishing 
procedures  for  the  conduct  of  referenda 
in  connection  with  the  fluid  milk 
promotion  order  and  rules  of  practice 
governing  proceedings  on  petitions  to 
modify  or  to  be  exempted  from  such  an 
order  Information  collection 
requirements  in  these  regulations 
include: 

(1)  A  registration  form  and 
certification  of  eligibility  to  vote  to  be 
used  in  1993  and  at  least  once  thereafter 
to  indicate  that  fluid  milk  processors  are 
eligible  and  intend  to  participate  in 
referenda.  The  processors  also  would  be 
asked  to  indicate  the  volume  of  fluid 
milk  products  marketed  by  them  during 
a  representative  period.  The  estimated 
maximum  number  of  respondents  for 
this  form  would  be  365,  with  an 
estimated  average  reporting  burden  of 
60  minutes  per  response. 

(2)  A  referendum  ballot  to  be  used  in 
1993  and  at  least  once  thereafter  to 
indicate  whether  fluid  milk  processors 
favor  continuance  of  the  promotion 
order.  The  estimated  maximum  number 


of  respondents  for  this  form  would  be 
3R5,  with  in  estimated  average  reporting 
burden  of  30  minutes  per  response. 

It  should  be  noted  that  under  the  law 
the  promotion  program  expires  at  the 
end  of  1996. 

Findings  and  Detenninations 

The  only  comments  received 
regarding  the  Procedure  for  Conduct  of 
Referenda  in  Connection  with  a  Fluid 
Milk  Promotion  Order  were  filed  by  the 
Milk  Industry'  Foundation  (MIF), 
proponents  of  the  fluid  milk  promotion 
program.  The  MIF  comments  stated  that 
the  proposinl  referenda  regulations 
should  be  changed  to  accommodate  a 
procedure  for  challenging  the  voting 
eligibility  of  processors  registering  their 
intention  to  participate  in  any 
referendum.  In  addition.  MlF's 
comments  suggestod  that  the  order 
should  require  the  Secretary  to  establish 
and  announce  prior  to  the  referendum 
period  the  threshold  level  of  fluid  milk 
sales  that  must  be  represented  by  fluid 
milk  processors  voting  in  favor  of  the 
order  if  the  order  is  approved. 

The  MiF  comments  provide  the  basis 
for  improving  the  proposed  procedure 
for  referenda  held  concerning  the  fluid 
milk  promotion  program.  The 
opportunity  for  interested  persons  to 
challenge  the  eligibility  of  entities 
registering  in  advance  to  vote  in 
referenda  will  be,  in  effect,  an  extra 
check  on  whether  the  referendum  agent 
has  compiled  a  proper  list  of  eligible 
voters.  It  is  not  unusual  in  the  dairy 
industry  today  to  have  a  variety  of 
ownership  arrangements,  for  example, 
and  the  initial  list  of  eligible  voters 
might  not  properly  reflect  existing 
arrangements.  This  could  possibly  be 
brought  to  light  through  a  challenge  of 
the  voter  list.  The  identity  of  fluid  milk 
processors  who  actually  vote  will  not  be 
disclosed,  however. 

Advance  publication  of  the  milk  sales 
information  will  make  the  industry 
aware  prior  to  a  referendum  of  what 
volume  of  fluid  milk  produces  will  have 
to  be  marketed  during  the  representative 
period  by  processors  expressing 
approval  of  the  order  if  the  order  is  to 
become  effective.  The  language  adopted 
will  not  specify  that  the  threshold 
approval  level  be  published  in  the 
referendum  notice,  as  suggested  by  MIF, 
but  instead  will  require  its  publication 
sometime  prior  to  the  referendum 
period.  It  is  anticipated  that  fluid  milk 
processors  will  be  asked  to  supply  the 
referendum  agent  with  information  on 
their  sales  sometime  after  the  notice  of 
referendum  and  before  the  referendum 
period.  The  threshold  approval  level 
should  be  available  at  the  time  ballots 
are  mailed  to  the  eligible  voters. 
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Other  changes  made  in  the  proposed 
referenda  rules  combine  two  sections 
that  were  entitled  "Conduct  of 
referenda"  and  "Time  for  voting"  to 
clarify  and  provide  a  more  complete 
description  of  the  referenda  process. 
Also,  some  of  the  proposed  "Notice  of 
referendum"  language  is  changed  to 
assure  that  the  timeframe  of  any 
referendum  held  under  this  part  allows 
for  all  of  the  necessary  steps. 

The  proposal  also  is  revised  to  clearly 
indicate  that  a  person  voting  in  a 
referendum  must  be  processing  and 
marketing  fluid  milk  products  at  the 
time  of  voting  and  at  the  time  of 
registering  to  vote  In  addition,  such 
person  nuisl  have  been  a  fluid  milk 
processor,  as  defined  under  the  order, 
during  the  representative  period  that  the 
Secretary  establishes  for  the  particular 
referendum 

No  comments  were  filed  with  respect 
to  the  Rules  of  Prartice  Governing 
Proceedings  on  Petitions  to  Modify  or  to 
be  Exempted  PYom  an  Order,  and  the 
proposed  rules  of  practice  are  included 
in  this  final  rule  without  substantive 
change 

Additional  Findings 

Pursuant  to  5  U.S.C.  553.  it  is  hereby 
found  and  determined  that  good  cause 
exists  for  not  postponing  the  effective 
date  of  this  action  until  30  days  after 
publication  in  the  Federal  Register.  To 
become  effective,  an  order  to  implement 
the  fluid  milk  promotion  program  must 
be  approved  in  a  referendum.  In  order 
to  conduct  a  referendum  in  a  timely 
manner,  this  rule  should  be  made 
effective  as  soon  as  possible.  The  final 
rule  is  essentially  the  same  as  the 
proposed  rule  published  on  April  21, 
1993.  Therefore,  this  final  rule  is 
effective  on  the  date  of  publication  in 
the  Federal  Register. 

List  of  Subjects  in  7  CFR  Part  1160 

Fluid  milk  products.  Milk,  Promotion. 

For  the  reasons  set  forth  in  the 
preamble,  Title  7  of  the  Code  of  Federal 
Regulations  is  hereby  amended  by 
adding  part  1160  to  read  as  follows: 

PART  1160— FLUID  MILK  PROMOTION 
PROGRAM 

Subpart — Procedure  for  Conduct  of 
Referenda  in  Connection  with  a  Fluid  Milk 
Promotion  Order 

Spc. 

1160.600  General. 

1160.601  Definitions. 

1 160.602  Conduct  of  referendum. 
1160  603  Who  may  vote. 

1160  604  Duties  of  the  referendum  agent. 

1 1 60.605  Date  of  referendum. 

1160.606  Notice  of  referendum. 

1160.607  Tabulation  of  ballots. 


1 160  608    Cxjnfidontial  information. 
1160.609    Supplementary  instructions. 

Subpart — Rules  of  Practice  Gove-nlng 
Proceedings  on  Petitioris  to  Modi*y  or  to  t>e 
Exempted  from  an  Order 

1 160.650  Words  in  the  singular  form. 

1160.651  Definitions. 

1 160.652  Institution  of  proceeding. 
Authority:  7  U.S.C  6401-6417. 

Subpart — Procedure  for  Cone  uct  of 
Referenda  in  Connection  with  a  Fluid 
Milk  Promotion  Order 

$1160.600    General. 

Referenda  to  determine  wheher 
eligible  fluid  milk  procassors  favor  the 
issuance,  continuance,  terminrlion  or 
suspension  of  a  Fluid  Milk  Prcmotion 
Order  authorized  by  the  Fluid  Milk 
Promotion  Act  of  1990  shall  bt 
conducted  in  accordcnce  with  this 
subpart. 

§1160.601    Definl.ions. 

As  used  in  this  subpart: 

(a)  Act  means  the  Fluid  MiU 
Promotion  Act  of  1990  (Subtitle  H  of 
Title  XIX  of  the  Food,  Agriculture. 
Conservation,  and  Trade  Act  of  1990, 
Pub.  L.  101-624.  7  U  S.C.  6401-6417) 
and  any  amendments  thereto. 

(b)  Department  means  the  United 
States  Department  of  Agriculti  re. 

(c)  Secrefoiy  means  the  Secretary  of 
Agriculture  of  the  United  States  or  any 
officer  or  employee  of  the  Dep  irtment  to 
whom  authority  has  heretcfori  been 
delegated,  or  to  whom  authori'y  may 
hereafter  be  delegated,  to  act  in  the 
Secretary's  stead. 

(d)  Administrator  means  the 
Administrator  of  the  AgricultLral 
Marketing  Service,  with  power  to 
redelegate.  or  any  officer  or  employee  of 
the  Department  to  whom  authority  has 
been  delegated  or  may  hereafter  be 
delegated  to  act  in  the  Administrator's 
stead. 

(e)  Order  means  a  Fluid  Mir< 
Promotion  Order,  and  any  amendments 
thereto,  authorized  by  the  Act. 

(0  Board  means  the  National  Fluid 
Milk  Processor  Promotion  Board 
established  pursuant  to  the  Act. 

(g)  Assessment  means  the  monies  that 
are  collected  and  remitted  to  the  Board 
pursuant  to  the  Act. 

(h)  Person  means  any  individual, 
group  of  individuals,  partnership, 
corporation,  association,  cooperative 
association  or  other  entity. 

(i)  Fluid  milk  processor  means  any 
person  who  is  defined  as  a  vli  id  milk 
processor  under  the  order,  or  under  the 
proposed  order  on  which  the  initial 
referendum  is  held. 


(j)  Referendum  agent  means  the 
person  designated  by  the  Secretary  to 
conduct  the  referendum. 

(k)  Representative  period  means  the 
period  designated  by  the  Secretary 
pursuant  to  Se<;tions  1999N  and  19990 
of  the  Act. 

§  1 1 60.602    Conduct  of  referendum. 

(a)  The  referendum  shall  be 
conducted  by  mail  in  the  manner 
prescribed  in  this  subpart.  The 
referendum  agent  may  utilize  such 
personnel  or  agencies  of  the  Department 
as  are  deemed  necessary  by  the 
Administrator.  There  shall  be  no  voting 
except  within  the  time  specified  by  the 
referendum  agent. 

(b)  The  referendum  agent  shall  mail  to 
each  fluid  milk  processor  that  has 
properly  registered  to  participate  in  the 
referendum: 

(1)  A  ballot  containing  a  description 
of  the  question(s)  upon  which  the 
referendum  is  being  held; 

(2)  Instrudions  for  completing  the 
ballot;  and 

(3)  A  statement  as  to  the  time  within 
which  the  ballot  must  be  mailed  to  the 
referendum  agent. 

§  1 1 60.603    Wtto  may  vote. 

(a)  Each  person  who  was  a  fluid  milk 
processor  during  the  representative 
period,  as  determined  by  the  Secretary, 
and  who  at  the  time  of  voter  registration 
and  when  voting  is  processing  and 
marketing  commercially  fluid  milk 
products  in  consumer-type  packages  in 
the  United  States  shall  be  entitled  to 
vote  in  a  referendum,  and  no  such 
person  shall  be  refused  a  ballot.  Any 
person  casting  more  than  one  ballot 
with  conflicting  votes  shall  thereby 
invalidate  all  ballots  cast  by  such  person 
in  such  referendum.  Each  person  voting 
shall  have  registered  with  the 
referendum  agent  prior  to  the  voting 
period.  Each  ballot  cast  shall  contain  a 
certification  by  the  person  casting  the 
ballot  that  such  person  is  qualified  to 
vote.  All  information  required  on  the 
ballot  pertinent  to  the  identification  of 
the  person  voting  must  be  supplied  and 
certified  to  as  being  correct  in  order  for 
the  ballot  to  be  valid. 

(b)  Voting  by  proxy  or  agent  will  not 
be  permitted.  However,  the  ballot  of  a 
fluid  milk  processor  who  is  other  than 
an  individual  may  be  cast  by  a  person 
who  is  duly  authorized  to  do  so,  and 
such  ballot  shall  contain  a  certification 
by  such  person  that  the  entity  on  whose 
behalf  the  ballot  is  cast  was  a  fluid  milk 
processor  during  the  representative 
period.  All  information  required  on  the 
ballot  pertinent  to  the  identification  of 
the  fluid  milk  processor  on  whose 
behalf  the  ballot  is  cast  must  be 
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supplied  and  ciertified  to  as  being 
correct  in  order  for  the  ballot  to  be  valid. 

11160.604    Duties  ot  tt)«  referendum  agent 

The  referendum  agent,  in  addition  to 
any  other  duties  imptosed  by  thi.s 
subpart,  shall: 

(a)  Determine  and  publicly  announce 
prior  to  the  voting  period  the  total 
volume  of  fluid  milk  products  marketed 
by  ail  processors  of  fluid  milk  in  the 
United  States  during  the  representative 
period  and  the  portion  of  such  volume 
that  must  be  represented  by  those  fluid 
milk  processors  voting  in  favor  of  the 
question  included  on  the  ballot  if  the 
referendum  question  is  to  pass. 

(b)(1)  Within  12  days  after  the 
deadline  for  registering  to  vote  in  the 
referendum,  the  referendum  agent  shall 
maiie  available  upon  request  a  list  of 
those  fluid  milk  processors  that 
properly  registered.  Any  challenge  of  a 
processor's  eligibility  to  vote  must  be 
re<;eived  by  the  referendum  agent  within 
t,7  days  of  the  deadline  for  voter 
registration. 

(2)  If  the  voting  eligibility  of  any  fluid 
milk  processor  is  challenged  within  the 
timeframe  specified  in  §  1160.604(h)(1). 
the  referendum  agent  shall  review  the 
challenge  and  make  a  final 
determination  regarding  the  processor's 
eligibility  to  vote. 

(.1)  Prior  to  the  time  of  mailing  ballots 
to  fluid  milk  processors,  the  referendum 
agent  shall  prepare  a  final  list  of  eligible 
voters  and  make  such  iLst  available 
upon  request. 

(c)  Verify  the  eligibility  of  all  persons 
voting  in  the  referendum  by  reviewing 
all  ballots  cast  to  assure  that  each  ballot: 

(1)  Was  mailed  within  the  prascribed 
time: 

(2)  Contains  all  certifications  required 
attesting  to  the  eligibility  of  the  person 
to  vote,  and  that  the  person  voting  filed 
with  the  referendum  agent  prior  to  the 
voting  period  the  advance  registration 
required  pursuant  to  §  1160.606(a)(1): 
and 

(3)  Was  completed  with  respect  to  all 
necessary  information  pertinent  to  the 
identiHcation  of  the  person  voting  so 
that  additional  verification  can  be 
conducted  by  the  referendum  agent  to 
substantiate  the  eligibility  of  each  such 
person  to  vote. 

(d)  Conduct  further  verification,  as 
necessary,  to  determine  the  eligibility  of 
each  person  to  vote.  Such  verification 
may  be  completed  by  reviewing  readily 
available  sources  of  information, 
including  the  following: 

(1)  Records  of  the  Department; 

(2)  Fluid  milk  processors'  records: 
and 

(3)  Any  other  reliable  sources  of 
information  which  may  be  available  to 
the  referendum  agent. 


(e)  Further  verify  ballots  to  avoid  <t 
duplication  of  votes.  The  following 
criteria  shall  serve  as  a  guide: 

(1)  Each  fluid  milk  processor  that  is 
other  than  an  individual  shall  be 
regarded  as  one  person  for  voting 
purposes: 

(2)  No  more  than  one  vote  may  be  cast 
on  behalf  of  any  one  fluid  milk 
processor:  and 

(3)  In  the  event  that  more  than  one 
individual  claim  the  right  to  vote  and 
cast  a  ballot  for  a  fluid  milk  pmces.sor. 
concurring  votes  of  such  individuals 
shall  be  treated  as  one  vote  while  any 
conflicting  votes  shall  thereby 
invalidate  all  ballots  cast  by  such 
individuals. 

§1160.605    Data  of  refefendum. 

A  referendum  shall  be  held: 

(a)  During  the  60-day  period 
immediately  preceding  the  initial 
effe<.tive  date  of  the  order  for  the 
purpose  of  approving  the  order; 

(b)  Whenever  prescribed  by  the  order; 
and 

(c)  For  the  purpose  of  susp»ending  or 
terminating  the  order  or  adjusting  the 
rate  of  assessment: 

(1)  At  the  direction  of  the  Se<:ivtary: 
or 

(2)  Upon  request  of  the  Board  or  upon 
request  of  ony  group  of  fluid  milk 
processors  that  among  them  marketed 
during  a  representative  period,  as 
determined  by  the  Secretary.  10  percent 
or  more  of  the  volume  of  fluid  milk 
products  marketed  by- ail  processors  of 
fluid  milk  in  the  United  States  during 
that  period. 

$  1 160.606    Notice  of  referendum. 

The  referendum  agent  shall  provide  at 
least  30  days'  notice  of  any  referendum 
authorized  by  the  Act  by: 

(a)  Mailing  to  each  known  person 
processing  fluid  milk  products  a  notice 
of  referendum,  which  shall  include: 

(1)  An  advance  registration  form  to  be, 
filed  with  the  referendum  agent  prior  to 
the  voting  period  by  any  person 
choosing  to  vote  in  the  referendum, 
with  a  statement  as  to  the  time  within 
which  the  registration  form  must  he 
mailed  to  the  referendum  agent: 

(2)  A  copy  of  the  final  nde.  when 
applicable; 

(3)  A  sample  ballot  containing  a 
description  of  the  question(s)  upon 
which  the  referendum  is  being  held;  and 

(4)  Rules  for  participating  in  the 
referendum,  including  a  statement  as  to 
the  time  within  which  tlie  ballot  must 
be  mailed  to  the  referendum  agent:  and 

(b)  Giving  public  notice  of  the 
referendum: 

(1)  By  furnishing  press  releases  and 
other  information  to  available  media  of 


public  information  (including  but  not 
limited  to  press,  radio,  and  television 
facilities)  announcing  the  time  within 
which  ballots  must  be  completed  and 
mailed  to  the  referendum  agent, 
eligibility  requirements,  required 
certifications  to  cast  a  valid  ballot, 
where  additional  information,  ballots 
and  instructions  may  be  obtained,  and 
other  pertinent  information:  and 

(2)  By  such  other  means  as  the 
referendum  agent  may  deem  advisable. 

§116aG07    Tabulation  of  ballots. 

(a)  The  referendum  agent  shall  verify 
the  validity  of  all  ballots  cast  in 
accordance  with  the  instructions  and 
requirements  specified  in  §§  1160.602 
through  1 160.606.  Ballots  that  are  not 
valid  shall  be  marked  "disqualified" 
with  a  notation  on  the  ballot  as  to  the 
reason  for  the  disqualification. 

(b)  The  total  number  of  ballots  cast, 
including  the  disqualified  ballots,  shall 
be  ascertained.  The  number  of  ballots 
cast  approving,  the  number  of  ballots 
cast  disapproving,  and  the  pounds  of 
fluid  milk  products  distributed  during 
the  representative  period  by  the 
processors  represented  in  each  grouping 
of  ballots,  shall  also  be  ascertained.  The 
ballots  marked  "di.squalified"  shall  not 
be  considered  as  approving  or 
disapproving,  and  the  persons  who  cast 
such  ballots  shall  not  be  regarded  as 
partif:ipating  in  the  referendum. 

(c)  The  referendum  agent  shall  notify 
the  Administrator  of  the  number  of 
ballots  cast,  the  count  of  the  votes,  the 
numberof  disqualified  ballots,  and  the 
volume  of  fluid  milk  products 
as.sociated  with  the  ballots  cuist  as 
prescribed  in  §  1160.607(b).  The 
referendum  agent  shall  seal  the  ballots 
and  transmit  to  the  Administrator  a 
complete  detailed  report  of  all  actions 
taken  in  connection  with  the 
referendum  and  all  other  information 

'  furnished  to  or  compiled  by  the 
referendum  agent. 

(d)  Announcement  of  the  results  of 
the  referendum  will  be  made  only  at  the 
direction  of  the  Secretary.  The 
referendum  agent  or  others  who  assist  in 
the  referendum  shall  not  disclose  the 
results  of  the  referendum  or  the  total 
number  of  ballots  and  votes  cast. 

§  1 160.608    Confidential  information. 

The  ballots  cast,  the  identity  of  any 
person  who  voted,  or  the  manner  in 
which  any  person  voted  and  all 
information  furnished  to.  compiled  by. 
or  in  the  po.ssession  of  the  referendum 
agent,  except  the  list  of  eligible  voters, 
shall  be  regarded  as  confidential. 
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i  1 160.609    Supplementary  Instructions. 

The  Administrator  is  authorized  to 
issue  instructions  and  to  prescribe  forms 
and  ballots,  not  inconsistent  with  the 
provisions  of  this  subpart,  to  govern  the 
conduct  of  referenda  by  referendum 
agents. 

Subpart— Rules  of  Practice  Governing 
Proceedings  on  Petitions  to  Modify  or 
to  t>e  Exennpted  From  an  Order 

§  1 1 60.650    Words  in  the  singular  form. 

Words  in  this  subpart  in  the  singular 
form  shall  be  deemed  to  import  the 
plural,  and  vice  versa,  as  the  case  may 
demand. 

§1160.651    Definitions. 

As  used  in  this  subpart: 

(a)  Act  means  the  Fluid  Milk 
Promotion  Act  of  1990  (Subtitle  H  of 
Title  XIX  of  the  Food,  Agriculture, 
Conservation,  and  Trade  Act  of  1990, 
Public  Lawf  101-624,  7  U.S.C.  6401- 
6417)  and  any  amendments  thereto. 

(b)  Department  means  the  United 
States  Department  of  Agriculture. 

(c)  Secretary  means  the  Secretary  of 
Agriculture  of  the  United  States  or  any 
officer  or  employee  of  the  Department  to 
whom  authority  has  heretofore  been 
delegated,  or  to  whom  authority  may 
hereafter  be  delegated,  to  act  in  the 
Secretary's  stead. 

(d)  Judge  means  any  administrative 
law  judge  in  the  Office  of 
Administrative  Law  Judges,  United 
States  Department  of  Agriculture. 

(e)  Administrator  means  the 
Administrator  of  the  Department's 
Agricultural  Marketing  Service,  with 
power  to  redelegate,  or  any  officer  or 
employee  of  the  Department  to  whom 
authority  has  been  delegated  or  may 
hereafter  be  delegated  to  act  in  the 
Administrator's  stead. 

(0  Federal  Register  means  the 
publication  provided  for  by  the  Federal 
Register  Act,  approved  July  26, 1935  (44 
U.S.C.  1501-1511),  and  acts 
supplementing  and  amending  it. 

(g)  Orxier  means  the  Fluid  Milk 
Promotion  Order  and  any  amendments 
thereto  under  7  CFR  Part'  1160. 

(h)  Person  means  any  individual, 
group  of  individuals,  partnership, 
corporation,  association,  cooperative 
association  or  other  entity  operating  as 
a  fluid  milk  processor  as  defined  in 
§1160.108  of  the  order. 

(i)  Proceeding  means  a  proceeding 
before  the  Secretary  arising  under 
Section  1999K  of  the  Act. 

(j)  Hearing  means  that  part  of  the 
proceeding  which  involves  the 
submission  of  evidence. 

(k)  Party  includes  the  Department. 


(1)  Hearing  clerk  means  the  hearing 
clerk.  United  States  Depa~tn<ent  of 
Agriculture,  Washington,  DC. 

(m)  Presiding  officer  means  the 
administrative  law  judge  conducting  a 
proceeding  under  the  Act; 

(n)  Presiding  officer's  report  means 
the  presiding  officer's  report  to  the 
Secretary  and  includes  the  presiding 
officer's  proposed  findings  of  fact  and 
conclusions  with  respect  to  all  material 
issues  of  fact,  law  or  discretion,  as  well 
as  the  reasons  or  basis  therefor; 
proposed  order,  and  proposed  rulings 
on  findings,  conclusions  and  orders 
submitted  by  the  parties. 

(0)  Petition  includes  an  amended 
petition. 

§  1 160.652    Institution  of  proceeding. 

(a)  Filing  and  service  of  petitions.  Any 
person  subject  to  an  order  desiring  to 
complain  that  any  order  or  any 
provision  of  any  such  order  or  any 
obligation  imposed  in  connection 
therewith  is  not  in  accordance  with  law, 
shall  file  with  the  hearing  clerk  five 
copies  of  a  p>etition  in  writing  addressed 
to  the  Secretary,  requesting  a 
modification  of  such  order  or  to  be 
exempted  from  such  order.  Promptly 
upon  receipt  of  the  petition,  the  hearing 
clerk  shall  transmit  a  true  copy  thereof 
to  the  Administrator  and  the 
Department's  General  Counsel, 
respectively. 

(b)  Contents  of  petitions.  A  petition 
shall  contain: 

(1)  The  correct  name,  address,  and 
principal  place  of  business  of  the 
petitioner.  If  the  petitioner  is  a 
corporation,  such  fact  shall  be  stated, 
together  with  the  name  of  the  State  of 
incorporation,  the  date  of  incorporation, 
and  the  names,  addresses,  and 
respective  positions  held  by  its  officers 
and  directors;  if  an  unincorporated 
association,  the  names  and  addresses  of 
its  officers,  aiid  the  respective  positions 
held  by  them;  if  a  partnership,  the  name 
and  address  of  eadi  partner; 

(2)  Reference  to  the  specific  terms  or 
provisions  of  the  order,  or  the 
interpretation  or  application  thereof, 
which  are  complained  of; 

(3)  A  full  statement  of  the  facts 
(avoiding  a  mere  repetition  of  detailed 
evidence)  ufwn  which  the  petition  is 
based,  and  which  it  is  desired  that  the 
Secretary  consider,  setting  forth  clearly 
and  concisely  the  nature  of  the 
petitioner's  business  and  the  manner  in 
which  petitioner  claims  to  be  affected 
by  the  terms  or  provisions  of  the  order 
or  the  interpretation  or  application 
thereof,  which  are  complained  of; 

(4)  A  statement  of  the  grounds  on 
which  the  terms  or  provisions  of  the 
order  or  the  interpretation  at 


application  thereof,  which  are 
complained  of,  are  challenged  as  not  in 
accordance  with  law;  and 

(5)  Requests  for  the  specific  relief 
which  the  petitioner  desires  the 
Secretary  to  grant. 

(c)  An  application  to  dismiss 
petition — Filing,  contents,  and 
responses  thereto.  If  the  Administrator 
is  of  the  opinion  that  the  petition,  or  any 
portion  thereof,  does  not  substantially 
comply,  in  form  or  content,  with  the  Act 
or  with  the  requirements  of  paragraph 
(b)  of  this  section,  the  Administrator 
may,  within  30  days  after  the  filing  of 
the  petition,  file  with  the  hearing  clerk 
an  application  to  dismiss  the  petition,  or 
any  portion  thereof,  on  one  or  more  of 
the  grounds  stated  in  this  paragraph. 
Such  application  shall  specify  the 
grounds  of  objection  to  the  petition  and 
if  based,  in  whole  or  in  part,  on 
allegations  of  fact  not  appearing  on  the 
face  of  the  petition,  shall  be 
accompanied  by  appropriate  affidavits 
or  documentary  evidence  substantiating 
such  allegations  of  fact.  The  application 
may  be  accompanied  by  a  memorandum 
of  law.  Upon  receipt  of  such 
application,  the  hearing  clerk  shall 
cause  a  copy  thereof  to  be  served  upon 
the  petitioner,  together  with  a  notice 
stating  that  all  papers  to  be  submitted  in 
opposition  of  such  application, 
including  any  memorandum  of  law, 
must  be  filed  by  the  petitioner  with  the 
hearing  clerk  not  later  than  20  days  after 
the  ser\ice  of  such  notice  upon  the 
petitioner.  Upon  the  expiration  of  the 
time  sf>ecified  in  such  notice,  or  upon 
receipt  of  such  papers  from  the 
petitioner,  the  hearing  clerk  shall 
transmit  all  papers  which  have  been 
filed  in  connection  with  the  application 
to  the  Judge  for  the  Judge's 
consideration. 

(d)  Further  proceedings.  Further 
proceedings  on  petitions  to  modify  or  to 
be  exempted  from  any  order  shall  be 
governed  by  §§  900.52(c)(2)  through 
900.71  of  this  title  (Rules  of  Practice 
Governing  Proceedings  on  Petitions  to 
Modify  or  to  Be  Exempted  From 
Marketing  Orders).  However,  each 
reference  to  "marketing  order"  in  the 
title  shall  mean  "order"  for  the  purpose 
of  this  |>art. 

Dated:  August  30, 1993. 
Eugene  Branstool, 

Assistant  Secretary,  Marketing  and  Inspection 

Services. 

IFR  Doc  93-21522  Filed  9-2-93;  8:45  am] 
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DEPARTMENT  OF  TRANSPORTATION 

Federal  Aviation  Administration 

14CFRPart39 

[Docket  No.  93-NM-32-AD:  Amendment 
39-8663;  AD  93-16-06] 

Airworthiness  Directives;  Canadair 
Model  CL-215-1 A10  Series  Airplanes 

agency:  Federal  Aviation 
Administration.  DOT. 
ACTION:  Final  rule. 

SUtMfUmr:  This  amendment  adopts  a 
new  airworthiness  directive  (AD), 
applicable  to  certain  Canadair  Model 
Ci^215-1A10  series  airplanes,  that 
requires  modification  of  the  right 
aileron  and  aileron  tab.  This 
amendment  is  prompted  by  an  updated 
nutter  analysis  performed  by  the 
manufacturer,  which  revealed  a 
potential  flutter  condition  on  these 
airplanes.  The  actions  specified  by  this 
AD  are  intended  to  prevent  potential 
flutter  of  the  rudder-aileron 
interconnect  tab.  which  could  result  in 
reduced  controllability  of  the  airplane. 

DATES:  Effective  October  4. 1993. 

The  incorporation  by  reference  of 
certain  publications  listed  in  the 
regulations  is  approved  by  the  Director 
of  the  Federal  Register  as  of  October  4, 
1993. 

ADDRESSES:  The  service  information 
referenced  in  this  AD  may  be  obtained 
Crom  Bombardier,  Inc..  Canadair, 
Aerospace  Group.  P.O.  Box  6087, 
Station  A.  Montreal.  Quebec  H3C  3G9, 
Canada.  This  information  may  be 
examined  at  the  Federal  Aviation 
Administration  (FAA),  Transport 
Airplane  Directorate,  Rules  Docket, 
1601  Lind  Avenue,  SW..  Ronton. 
Washington:  or  at  the  FAA,  Engine  and 
Propeller  Directorate,  New  York  Aircraft 
Certification  Office.  181  South  Franklin 
Avenue,  room  202.  Valley  Stream,  New 
York:  or  at  the  Office  of  the  Federal 
Register.  800  North  Capitol  Street.  NW.. 
•suite  700,  Washington,  DC. 
FOR  FURTHER  INFORMATION  CONTACT:  Jeff 
Casale.  Aerospace  Engineer,  Airframe 
Branch.  ANE-172,  FAA,  Engine  and 
Propeller  Directorate.  New  York  Aircraft 
Certification  Offica,  181  South  Franklin 
Avenue,  room  202,  Valley  Stream,  New 
York  11581;  telephone  (516)  791-6220; 
fax  (516)  791-9024. 
SUPPl^MENTARY  INFORMATION:  A 
proposal  to  amend  part  39  of  the  Federal 
Aviation  Regulations  to  include  an 
airworthiness  directive  (AD)  that  is 
applicable  to  certain  Canadair  Model 
CL-215-1A10  series  airplanes  was 
published  in  the  Federal  Register  on 


April  30.  1993  (58  FR  26076).  That 
action  proposed  to  require  modification 
of  the  right  aileron  and  aileron  tab. 

Interested  persons  have  been  afforded 
an  opportunity  to  participate  in  the 
making  of  this  amendment.  Due 
consideration  has  been  given  to  the 
single  comment  received. 

The  commenter  supports  the 
proposed  rule. 

After  careful  review  of  the  available 
data,  including  the  comment  noted 
above,  the  FAA  has  determined  that  air 
safety  and  the  public  interest  require  the 
adoption  of  the  rule  as  proposed. 

Currently,  there  are  no  Canadair 
Model  CL-215-1A10  series  airplanes  on 
the  U.S.  Register.  However,  should  an 
affected  airplane  be  imported  and 
placed  on  the  U.S.  Register  in  the  future, 
it  will  require  approximately  20  work 
hours  per  airplane  to  accomplish  the 
required  actions,  at  an  average  labor  rate 
of  $55  per  work  hour.  Based  on  these 
figiires.  the  total  cost  impact  of  this  AD 
will  be  $1,100  per  airplajne. 

The  regulations  adopted  herein  will 
not  have  substantial  direct  effects  on  the 
States,  on  the  relationship  between  the 
national  government  and  the  States,  or 
on  the  distribution  of  power  and 
responsibilities  among  the  various 
levels  of  government.  Therefore,  in 
accordance  with  Executive  Order  12612. 
it  is  determined  that  this  final  rule  does 
not  have  sufficient  federalism 
implications  to  warrant  the  preparation 
of  a  Federalism  Assessment. 

For  the  reasons  discussed  above.  1 
certify  that  this  action  (1)  is  not  a  "major 
rule"  under  Executive  Order  12291;  (2) 
is  not  a  "significant  rule"  under  DOT 
Regulatory  Policies  and  Procedures  (44 
FR  11034,  February  26. 1979);  and  (3) 
will  not  have  a  significant  economic 
impact,  positive  or  negative,  on  a 
substantial  number  of  small  entities 
under  the  criteria  of  the  Regulatory 
Flexibility  Act.  A  final  evaluation  has 
been  prepared  for  this  action  and  it  is 
contained  in  the  Rules  Docket.  A  copy 
of  it  may  be  obtained  from  the  Rules 
Docket  at  the  location  provided  under 
the  caption  "ADDRESSES." 

List  of  Subjects  in  14  CFR  Part  39 

Air  transportation.  Aircraft,  Aviation 
safety.  Incorporation  by  reference. 
Safety. 

Adoption  of  the  Amendment 

Accordingly,  pursuant  to  the 
authority  delegated  to  me  by  the 
Administrator,  the  Federal  Aviation 
Administration  amends  14  CFR  part  39 
of  the  Federal  Aviation  Regulations  as 
follows: 


PART  3»— AIRWORTHINESS 
DIRECTIVES 

1.  The  authority  citation  for  part  39 
continues  to  read  as  follows. 

Authority:  49  D.S.C  App.  13S4(a).  1421 
and  1423:  49  II.S.C.  106(g):  and  14  CFR 
11.89 

$39.13    (Amended] 

2.  Section  39.13  is  amended  by 
adding  the  following  new  airworthiness 
directive; 

93-1^-06    Canadair  Atiiendinenl  39-8663 
rXic;ket93-NM-32-AD. 

Applicability:  Model  (X-215-1A10  sories 
airplanes:  serial  numlKTS  1001  through  1125 
inclusive,  not  equipped  with  powered 
ailerons:  i.ertificated  iu  any  c«i!egt)ry. 

Complinncf  Required  as  indicated,  unless 
i«complish«d  previously. 

To  {>revent  potential  flutter  of  tfie  nidder- . 
aileron  intPitt>nnc<:t  tab.  which  cuuld  result 
in  iwtuced  contaillability  of  the  airplane. 
aLijomplish  \hc  foiluMing: 

(a)  Within  12  months  after  the  effective 
date  of  this  AD.  on  the  right  wing  install 
weights  to  the  aileron  t)a!ar!ce  weight 
mounting  channel  unA  washers  to  the 
interconnect  tab  mass  Italance  arms,  in 
accordance  with  Canadair  Model  (X-21&- 
1A10  Alert  Sunrirj^Biiiietin  2 1 5- A4 35.  dated 
August  14. 19%. 

(b)  An  ^temative  method  of  compliance  or 
adjustmeut  of  the  compliance  time  that 
provides  an  acceptable  level  of  safety  may  be 
used  if  approved  by  the  Manager.  New  York 
Aircraft  Certincation  OfP.cr  (ACXl).  FAA. 
Engine  and  Propeller  Directorate.  Operators 
shall  subnnit  their  requests  through  an 
appropriate  FAA  Principal  Vlaintenance 
Inspector,  who  may  add  comments  and  then 
send  it  to  the  Manager.  New  York  ACQ. 

Note:  Information  concerning  the  existence 
of  approved  alternative  methods  of 
compliance  with  this  AD.  if  any.  may  lie 
obtained  from  the  New  York  ACC). 

(c)  Special  flight  permits  may  be  iitsuod  in 
accordance  with  FAR  21.197  and  21  199  to 
operate  the  airplane  to  a  location  u  here  the 
requirements  of  this  AD  can  he 
Bc^complished. 

(d)  The  installation  shall  lie  done  in 
accordance  with  Canadair  Model  CL-2 15- 
lAlO  Alert  Service  Bulletin  215-A43S.  dated 
August  14. 1990.  This  incorportition  by 
reference  was  approved  by  the  Director  of  the 
Federal  Register  in  accordance  with  5  IJ.S.C 
552(a)  and  1  CFR  part  51  Cxipies  may  be 
obtained  from  Bomlrardier,  Inc.,  Canadair. 
Aerospace  Group.  P.O.  Box  6087.  Station  A, 
Montreal.  Quebec  H3C  3G9.  Canada.  Copies 
may  be  inspected  at  the  FAA.  Transport 
Airplane  Directorate.  1601  Lind  Avenue, 
SW..  Renton.  Washington:  or  at  the  FAA, 
Engine  and  Propeller  Directorate,  New  York 
Aircraft  Certiflcation  Office.  181  South 
Franklin  Avenue,  room  202.  Valley  Stream. 
New  York:  or  at  the  Office  of  the  Federal 
Register.  800  North  Capitol  Street.  NW..  suite 
700.  Washington.  DC. 

(e)  This  amendment  becomes  effective  oo 
October  4. 1993. 
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Issued  in  Renton,  Washington,  on  August 
13.1993. 

Durell  M.  Padareon, 
Acting  Manager,  Transport  Airplane 
Directorate,  Aircraft  Certification  Service. 
IFR  Doa  93-21518  Filed  »-2-f)3;  8:45  am) 


14CFRPart39 

[Docket  No.  93-NM-18-AO:  Amendment 
39-^661;  AD  93-1  &-04] 

Airworthiness  Directives;  Short 
Brothers  Model  S03-SHERPA  Series 
Airplanes 

AGENCY:  Federal  Aviation 
Administration.  EKDT. 
ACTION:  Final  rule. 

SUMMARY:  This  amendment  adopts  a 
new  airworthiness  directive  (AD), 
applicable  to  certain  Short  Brothers 
Model  SD3-SHERPA  series  airplanes, 
that  requires  replacement  of  the  existing 
earth  wires  on  certain  electrical  panels 
with  earth  wires  having  a  larger  current- 
carr^'ing  capacity.  This  amendment  is 
prompted  by  a  report  that  the  existing 
earth  wires  are  too  small  to  carry  the 
electrical  current  that  would  be 
introduced  into  the  wires,  if  certain 
internal  failures  were  to  occur  in  the 
panels.  The  actions  specified  by  this  AD 
are  intended  to  prevent  overheating  and 
burning  of  the  earth  wires  and  a 
resultant  fire. 
DATES:  Effective  October  4. 1993. 

The  incorporation  by  reference  of 
certain  publications  listed  in  the 
regulations  is  approved  by  the  Director 
of  the  Federal  Roister  as  of  October  4, 
1993. 

ADDRESSES:  The  service  information 
referenced  in  this  AD  may  be  obtained 
from  Short  Brothers.  PLC,  2011  Crystal 
Drive,  suite  713,  Arlington.  Virginia 
22202-3719.  This  information  may  be 
examined  at  the  Federal  Aviation 
Administration  (FAA).  Transport 
Airplane  Directorate.  Rules  Docket. 
1601  Lind  Avenue.  SW..  Renton. 
Washington;  or  at  the  Office  of  the 
Federal  Register,  800  North  Capitol 
Street.  NW.,  suite  700,  Washington.  DC. 
FOR  FURTHER  INFORMATION  CONTACT: 
William  Schroeder.  Aerospace  Engineer. 
Standardization  Branch.  ANM-113. 
FAA.  Transport  Airplane  Directorate. 
1601  Lind  Avenue,  SW..  Renton. 
Washington  98055-4056;  telephone 
(206)  227-2148;  fex  (206)  227-1320. 
SUPf>LEMENTARY  INFORMATION:  A 
proposal  to  amend  part  39  of  the  Federal 
Aviation  Regulations  to  include  an 
airworthiness  directive  (AD)  that  is 
applicable  to  certain  Short  Brothers 


Model  SD3-SHERPA  series  airplanes 
was  published  in  the  Federal  Register 
on  May  14. 1993  (58  FR  28529).  That 
action  proposed  to  require  replacement 
of  the  existing  earth  wires  on  electrical 
panels  29C  and  30C  with  earth  wires 
having  a  larger  current-carrying 
capacity. 

Interested  persons  have  been  afforded 
an  opportunity  to  participate  in  the 
making  of  this  amendment.  Due 
consideration  has  been  given  to  the 
single  comment  received. 

The  commenter  supports  the 
proposed  rule. 

After  careful  review  of  the  available 
data,  including  the  comment  noted 
above,  the  FAA  has  determined  that  air 
safety  and  the  public  interest  require  the 
adoption  of  the  rule  as  proposed. 

The  FAA  estimates  that  5  airplanes  of 
U.S.  registry  will  be  affected  by  this  AD. 
that  it  will  take  approximately  8  work 
hours  per  airplane  to  accomplish  the 
required  actions,  and  that  the  average 
labor  rate  is  $55  per  work  hour. 
Required  parts  will  be  supplied  by  the 
manufacturer  at  no  cost  to  operators. 
Based  on  these  figures,  the  total  cost 
impact  of  the  AD  on  U.S.  operators  is 
estimated  to  be  $2,200,  or  $440  per 
airplane.  This  total  cost  figure  assumes 
that  no  operator  has  yet  accomplished 
the  requirements  of  this  AD. 

The  regulations  adopted  herein  will 
not  have  substantial  direct  effects  on  the 
States,  on  the  relationship  between  the 
national  government  and  the  States,  or 
on  the  distribution  of  power  and 
responsibilities  among  the  various 
levels  of  government.  Therefore,  in 
accordance  with  Executive  Order  12612, 
it  is  determined  that  this  final  rule  does 
not  have  sufficient  federalism 
implications  to  warrant  the  preparation 
of  a  Federalism  Assessment. 

For  the  reasons  discussed  above,  I 
certify  that  this  action  (1)  is  not  a  "major 
rule"  under  Executive  Order  12291;  (2) 
is  not  a  "significant  rule"  under  DOT 
Regulatory  Policies  and  Procedures  (44 
FR  11034.  February  26, 1979);  and  (3) 
will  not  have  a  significant  economic 
impact,  positive  or  negative,  on  a 
substantial  number  of  small  entities 
under  the  criteria  of  the  Regulatory 
Flexibility  Act.  A  final  evaluation  has 
been  prepared  for  this  action  and  it  is 
contained  in  the  Rules  Docket.  A  copy 
of  it  may  be  obtained  from  the  Rules 
Docket  at  the  location  provided  under 
the  caption  "ADDRESSES." 

List  of  Subjects  in  14  CFR  Part  39 

Air  transportation.  Aircraft.  Aviation 
safety.  Incorporation  by  reference. 
Safety. 


Adoption  of  the  Amendment 

Accordingly,  pursuant  to  the 
authority  delegated  to  me  by  the 
Administrator,  the  Federal  Aviation 
Administration  amends  14  CFR  part  39 
of  the  Federal  Aviation  Regulations  as 
follows: 

PART  39— AIRWORTHINESS 
DIRECTIVES 

1.  The  authority  citation  for  part  39 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  App.  1354(a),  1421 
and  1423;  49  U.S.C  106(g):  and  14  CFR 
11.89. 

f  39.13    [Amended] 

2.  Section  39.13  is  amended  by 
adding  the  following  new  airworthiness 
directive: 

93-16-04    Short  Brothers.  PLC:  Amendroent 
39-6661.  Docket  93-NM-ie-AD. 

Applicability:  Model  SD3-SHERPA  series 
airplanes:  serial  numbers  SH3201  through 
SH320S  Inclusive:  certificated  in  any 
category. 

Compliance:  Required  as  indicated,  unless 
accomplished  previously. 

To  prevent  overheating  and  burning  of  the 
earth  wires  and  a  resultant  fire,  accomplish 
the  following: 

(a)  Within  6  months  after^he  effoctive  date 
of  this  AD.  replace  the  existing  24-gauge 
earth  wires  on  electrical  panels  29C  and  30C 
on  the  Ixtttom  of  frame  74  with  16-gauge 
earth  wires,  in  accordance  with  Shorts 
S6r\'ice  Bulletin  SD3  SHERPA-2  4-1 .  dated 
May  1992. 

(b)  An  alternative  method  of  compliance  or 
adjustment  of  the  compliance  time  that 
provides  an  acceptable  level  of  safety  may  bo 
used  if  approved  by  the  Manager, 
Standardization  Branch.  ANM-113,  FAA, 
Transport  Airplane  Directorate.  Operators 
shall  submit  their  requests  through  an 
appropriate  FAA  Principal  Maintenance 
Inspoctor.  who  may  add  comments  and  then 
send  it  to  the  Manager.  Standardization 
Branch.  ANM-113. 

Note:  Information  concerning  the  existence 
of  approved  alternative  methods  of 
compliance  with  this  AD.  if  any.  may  be 
obtained  from  the  Standardization  Branch, 
ANM-113. 

(c)  Special  flight  permits  may  be  issued  in 
accordance  with  FAR  21.197  and  21.199  to 
operate  the  airplane  to  a  location  where  the 
requirements  of  this  AD  can  be 
accomplished. 

(d)  The  replacement  shall  be  dune  in 
accordance  with  Shorts  Service'^ullettn  SD3 
SHERPA-24-1.  dated  May  1992.  This 
incorporation  by  reference  was  approved  by 
the  Director  of  the  Federal  Register  in 
accordance  with  5  U.S.C  552(a)  and  1  CFR 
Part  St.  Copies  may  be  obtained  trom  Short 
Brothers,  PLC  2011  Cr>stal  Drive.  Suite  713, 
Arlington,  Virginia  22202-3719.  Copies  may 
be  inspected  at  the  FAA.  Transport  Airplane 
Directorate,  1601  Lind  Avenue,  SW..  Renton, 
Washington;  or  at  the  Office  of  the  Federal 
Register.  800  North  Capitol  Street.  NW..  suite 
700.  Washington.  DC 
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(e)  This  amendment  becomes  effective  on 
October  4, 1993. 

Issued  in  Ronton.  Washington,  on  August 
12. 1993. 

DuTtU  M.  Padanon, 
Acting  Manager,  Transport  Airplane 
Directorate,  Aircraft  Certification  Service. 
|FR  Doc  93-21519  Filed  9-2-93;  8:45  am) 
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14CFRPart39 

(Docket  No.  93-NM-12-AD;  Am«ndnf»ent 
3»-8662;  AD  93-16-05] 

Airworthiness  Directives;  Short 
Brothers,  PLC,  Model  SD3-€0  Series 
Airplanes 

AGENCY:  Federal  Aviation 

Administration.  EXDT. 

ACTION:  Final  rule. 

SUMMARY:  This  amendment  adopts  a 
new  airworthiness  directive  (AD), 
applicable  to  all  Short  Brothers  Model 
SD3-60  series  airplanes,  that  requires 
repetitive  inspections  to  detect  cracking 
in  the  attachment  lugs  of  the  horizontal 
stabilizer  and  replacement  of  cracked 
lugs  with  serviceable  parts.  This 
amendment  is  prompted  by  reports  of 
fatigue  cracking  in  the  attachment  lugs 
of  the  horizontal  stabilizer  that 
developed  during  fatigue  testing 
conducted  by  the  manufacturer.  The 
actions  specified  by  this  AD  are 
intended  to  prevent  reduced  structural 
integrity  of  the  attachment  of  the 
horizontal  stabilizer  to  the  airplane. 
DATES:  Effective  October  4,  1993. 

The  incorporation  by  reference  of 
certain  publications  listed  in  the 
regulations  is  approved  by  the  Director 
of  the  Federal  Register  as  of  October  4, 
1993. 

ADDRESSES:  The' service  information 
referenced  in  this  AD  may  be  obtained 
from  Short  Brothers.  PLC.  2011  Crystal 
Drive,  suite  713.  Arlington.  Virginia 
22202-3719.  This  information  may  be 
examined  at  the  Federal  Aviation 
Administration  (FAA),  Transport 
Airplane  Directorate.  Rules  Docket. 
1601  Lind  Avenue,  SW..  Renton. 
Washington;  or  at  the  Office  of  the 
Federal  Register.  800  North  Capitol 
Street.  NW.,  suite  700,  Washington,  DC. 
FOR  FURTHER  INFORMATION  CONTACT: 
William  Schroeder.  Aerospace  Engineer. 
Standardization  Branch.  ANM-113, 
FAA.  Transport  Airplane  Directorate. 
1601  Lind  Avenue,  SW.,  Renton. 
Washington  98055-4056;  telephone 
(206)  227-2148;  fax  (206)  227-1320. 
SUPPLEMENTARY  INf  0RMAT10N:  A 
proposal  to  amend  p>art  39  of  the  Federal 
Aviation  Regulations  to  include  an 


airworthiness  directive  (AD)  that  is 
applicable  to  all  Short  Brothers  Model 
SD3-60  series  airplanes  was  published 
in  the  Federal  Register  on  April  7. 1993 
(58  FR  18053).  That  action  proposed  to 
require  repetitive  inspections  to  detect 
cracking  in  the  attachment  lugs  of  the 
horizontal  stabilizer  and  replacement  of 
cracked  lugs  with  serviceable  parts. 

Interested  persons  have  been  afforded 
an  opportunity  to  participate  in  the 
making  of  this  amendment.  Due 
consideration  has  been  given  to  the 
single  comment  received. 

The  commenter  supports  the 
proposal. 

After  careful  review  of  the  available 
data,  including  the  comment  noted 
above,  the  FAA  has  determined  that  air 
safety  and  the  public  interest  require  the 
adoption  of  the  rule  as  proposed. 

The  FAA  estimates  that  81  airplanes 
of  U.S.  registry  will  be  affected  by  this 
AD.  that  it  will  take  approximately  16 
work  hours  per  airplane  to  accomplish 
the  required  actions,  and  that  the 
average  labor  rate  is  $55  per  work  hour. 
Based  on  these  figures,  the  total  cost 
impact  of  the  AD  on  U.S.  operators  is 
estimated  to  be  $71,280,  or  $880  per 
airplane.  This  total  cost  figure  assumes 
that  no  op)erator  has  yet  accomplished 
the  requirements  of  this  AD. 

The  regulations  adopted  herein  will 
not  have  substantial  direct  effects  on  the 
States,  on  the  relationship  between  the 
national  government  and  the  States,  or 
on  the  distribution  of  power  and 
responsibilities  among  the  various 
levels  of  government.  Therefore,  in 
accordance  with  Executive  Order  12612, 
it  is  determined  that  this  final  rule  does 
not  have  sufficient  federalism 
implications  to  warrant  the  preparation 
of  a  Federalism  Assessment. 

For  the  reasons  discussed  above,  I 
certify  that  this  action  (1)  is  not  a  "major 
rule"  under  Executive  Order  12291;  (2) 
is  not  a  "significant  rule"  under  DOT 
Regulatory  Policies  and  Procedures  (44 
FR  11034.  February  26. 1979);  and  (3) 
will  not  have  a  significant  economic 
impact,  positive  or  negative,  on  a 
substantial  number  of  small  entities 
under  the  criteria  of  the  Regulatory 
Flexibility  Act.  A  final  evaluation  has 
been  prepared  for  this  action  and  it  is 
contained  in  the  Rules  Docket.  A  copy 
of  it  may  be  obtained  from  the  Rules 
Docket  at  the  location  provided  under 
the  caption  "ADDRESSES." 

List  of  Subjects  in  14  CFR  Part  39 

Air  transportation.  Aircraft.  Aviation 
safety.  Incorporation  by  reference. 
Safety. 


Adoption  of  the  Amendment 

Accordingly,  pursuant  to  the 
authority  delegated  to  me  by  the 
Administrator,  the  Federal  Aviation 
Administration  amends  14  CFR  part  39 
of  the  Federal  Aviation  Regulations  as 
follows: 

PART  39— AIRWORTHINESS 
DIRECTIVES 

1.  The  authority  citation  for  part  39 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  App.  1354(a),  1421 
and  1423;  49  U.S.C.  106(g);  and  14  CFR 
11.89. 

§39.13    [Amended] 

2.  Section  39.13  is  amended  by 
adding  the  following  new  airworthiness 
directive: 

93-16-05    Short  Brothers,  PL£:  Amendment 
39-8662.  Docket  93-NM-12-AD. 

Applicability:  All  Model  SD3-60  series 
airplanes,  certificated  in  any  category. 

Compliance:  Required  as  indicated,  unless 
accomplished  previously. 

To  prevent  reduced  structural  integrity  of 
the  attachment  of  the  horizontal  stabilizer  to 
the  airplane,  accomplish  the  following: 

(a)  Prior  to  the  accumulation  of  20,000  total 
landings  on  the  horizontal  stabilizer  or 
within  3  months  after  the  effective  date  of 
this  AD,  whichever  occurs  later,  and 
thereafter  at  intervals  not  to  exceed  4,000 
landings,  perform  an  ultrasonic  inspection  to 
detect  cracking  in  the  attachment  lugs  of  the 
horizontal  stabilizer  in  accordance  with 
Shorts  Service  Bulletin  SD360-55-19,  dated 
January  18, 1993.  If  any  cracked  lug  is  found, 
prior  to  further  flight,  replace  the  lug  with  a 
serviceable  part  in  accordance  with  the 
service  bulletin  and  continue  to  insf>ect  at 
intervals  not  to  exceed  4,000  landings  in 
accordance  with  this  paragraph. 

(b)  An  alternative  method  of  compliance  or 
adjustment  of  the  compliance  time  that 
provides  an  acceptable  level  of  safety  may  be 
used  if  approved  by  the  Manager, 
Standardization  Branch.  ANM-113,  FAA, 
Transport  Airplane  Directorate.  Operators 
shall  submit  their  requests  through  an 
appropriate  FAA  Principal  Maintenance 
Inspector,  who  may  add  comments  and  then 
send  it  to  the  Manager,  Standardization 
Branch.  ANM-113. 

Note:  Information  concerning  the  existence 
of  approved  alternative  methods  of 
compliance  with  this  AD,  if  any,  may  be 
obtained  from  the  Standardization  Branch, 
ANM-113. 

(c)  Special  flight  permits  may  be  issued  in 
accordance  with  FAR  21.197  and  21.199  to 
operate  the  airplane  to  a  location  where  the 
requirements  of  this  AD  can  be 
accomplished. 

(d)  The  inspections  and  replacement  shall 
be  done  in  accordance  with  Shorts  Service 
Bulletin  SD360-55-19,  dated  January  18, 
1993.  This  incorporation  by  reference  was 
approved  by  the  Director  of  the  Federal 
Register  in  accordance  with  5  U.S.C  S52(a) 
and  1  CFK  part  51.  Copies  may  be  obtained 
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from  Short  Brothers.  PIjC.  2011  Crystal  Drive. 
suite  713,  Arlington.  Virginia  22202-3719. 
Copies  may  be  inspected  at  the  FAA, 
Trdnsport  Airplane  Directorate,  1601  Lind 
Avenue,  SW..  Renton.  Washington;  or  at  the 
Office  of  the  Federal  Register.  800  North 
Capitol  Street.  NW..  suite  700.  Washington. 
DC. 

(ej  This  amendment  becomes  effective  on 
October  4, 1993. 

Issued  in  Renton.  Washington,  on  August 
t2.  1993.  " 

DaireU  M.  Pederson. 
Acting  Manag/er,  Transport  Airplane 
Directorate.  Aircraft  Certification  Service. 
IFR  Doc  93-21520  Filed  9-2-93;  8;45  am] 

BtLUNG  CODE  4910-IS-^ 


14CFRPart39 

[Docket  No.  9}-NM-03-AO:  Amendment 
39-8640;  AO  93-14-16] 

Airworthiness  Directives;  British 
Aerospace  (Commercial  Aircraft). 
Limited.  Model  ATP  Airplanes 

AGENCY:  Federal  Aviation 
Administration.  DOT. 

ACTION:  Final  rule. 

SUMMARY:  This  amendinent  adopts  a 
new  airwortiiiness  directive  (AD), 
applicable  to  certain  British  Aerospace 
(Ckiramerdal  Aircraft).  Limited.  Model 
ATP  airplanes,  that  requires  placing  a 
life  limit  on  certain  bolts  that  attach  tiie 
left-  and  right-hand  aft  isolator  bracliets 
to  the  engine  subframe  aft  mounting 
beams.  This  AD  also  provides  an 
optional  terminating  action  for  the 
requirement  to  replace  those  bolts  at 
regular  intervals.  This  amendment  is 
prompted  by  results  of  fatigue  tests  and 
serv5c,-e  experience,  which  indicate  that 
these  bolts  are  subject  to  fatigue  failure 
prior  to  the  iatigue  lives  specified  in  the 
airplane  maintenance  manual  for  these 
airplanes.  The  actions  specified  by  this 
AD  are  intended  to  prevent  structural 
failure  of  the  engine  support  structure. 
DATES:  Effective  October  4.  1993. 

The  incorporation  by  reference  of 
certain  publications  listed  in  the 
regulations  is  approved  by  the  Director 
of  the  Federal  Register  as  of  October  4. 
1993. 

ADDRESSES:  The  service  uiformation 
refererti^  in  this  AD  may  be  obtained 
from  Jetstream  Aircraft.  Inc.  P.O.  Box 
16029.  Dulles  International  Airport. 
Washington.  DC  20041-6029.  This 
information  may  be  examined  at  the 
Federal  Aviation  Administration  (FAA). 
Transport  Airplane  Directorate,  Rules 
Dodcet.  1601  Lind  Avenue,  SVV.. 
Renton.  Washington;  or  at  the  Offtca  of 
the  Federal  Register.  800  North  Capitol 
Street,  NW..  suite  700.  Washington.  DC. 


FOR  FURFHER  INFORMATION  CONTACT: 
William  Schroeder,  Aerospace  Engineer. 
Standardization  Branch.  ANM-113, 
FAA,  Transport  A  rplane  Directorate. 
1601  Lind  Avenue,  SW..  Renton. 
Washington  98055-4056:  telephone 
(206)  227-2148;  fax  (206)  227-1320. 
SUPPLEMENTARY  mf=ORMATK>N:  A 
proposal  to  amend  part  39  of  the  Federal 
Aviation  Regulations  to  include  an 
airworthiness  directive  (AD)  that  is 
applicable  to  certain  British  Aerospace 
(Commercial  Aircraft),  Limited,  Model 
ATP  airplanes  was  published  in  the 
Federal  Register  on  March  19, 1993  (58 
FR  15114).  That  action  proposed  to 
require  placing  a  life  limit  of  5,000 
landings  on  certain  bolts  that  attach  the 
left-  and  right-hard  aft  isolator  brackets 
to  the  engine  subframe  aft  mounting 
beams. 

Interested  persons  have  been  afforded 
an  opportunity  to  participate  in  the 
making  of  this  airendment.  Due 
consideration  has  been  given  to  the 
single  comment  received. 

The  commenter  supports  the 
proposed  rule. 

Since  issuance  of  that  proposed  AD. 
Jetstream  Aircraf .  Limited.  i<Kued 
Service  Bulletin  ATP-54-10-35256.A. 
Revision  1,  dated  April  16. 1993.  That 
service  bulletin  describes  procedures  for 
replacement  of  the  existing  bolts  on  the 
aft  isolator  brackets  on  the  engine 
mounting  bea  ns  with  improved  bolts 
having  a  longer  •  :tigue  life.  The  FAA 
has  revised  the  final  rule  to  include 
accomplishment  of  that  modification  as 
optional  terminating  action  for  the 
requirement  to  replace  the  bolts  every 
5.000  landings. 

Jetstream  Aircraft,  Limited,  has  also 
issued  Revision  1  to  Service  Bulletin 
ATP-54-9.  dated  May  10, 1993,  which 
references  the  modification  described 
previously  as  terminal  ng  acUon  for  bolt 
replacement.  The  FA/  has  revised  the 
final  rule  to  reflect  the  latest  revision  to 
that  service  bulletin  as  an  additional 
source  of  service  information.  The 
economic  analysis  paragraph,  below, 
has  also  been  revised  t*  reflect  the  costs 
involved  with  accomplishment  of  this 
optional  terminating  action. 

After  careful  review  nf  the  available 
data,  including  the  conment  noted 
above,  the  FAA  has  determined  that  air 
safety  and  the  public  interest  require  the 
adoption  of  the  rule  wi  h  the  changes 
previously  described.  The  FAA  has 
determined  that  these  changes  will 
neither  increase  the  eccnomic  burden 
on  any  operator  nor  increase  the  scope 
of  the  AD. 

The  FAA  estimates  tliat  10  airplanes 
of  U.S.  registry  will  be  affected  by  this 
AD.  that  it  will  take  approximately  1 


work  hour  per  airplane  to  accomplish 
the  required  actions,  and  that  the 
average  labor  rate  is  $55  per  work  hoiu". 
The  cost  for  required  parts  will  be 
minimal.  Based  on  these  figures,  the 
total  cost  impact  of  the  AD  on  U.S. 
operators  is  estimated  to  be  $550.  or  $55 
per  airplane.  This  total  cost  figure 
assumes  that  no  operator  has  yet 
accomplished  the  requirements  of  this 
AD. 

Should  an  operator  elect  to 
accomplish  the  optional  terminating 
action  that  is  provided  by  this  AD 
action,  the  number  of  work  hours 
required  to  accomplish  it  will  be 
approximately  12  per  airplane 
(excluding  engine  removal/ refit),  and 
the  cost  of  required  parts  will  ite 
minimaL 

The  regulations  adopted  herein  will 
not  have  substantial  direct  effects  on  the 
States,  on  the  relationship  between  the 
national  government  and  the  States,  or 
on  the  distribution  of  power  and 
responsibilities  among  the  various 
levels  ef  government  Therefore,  in 
accordance  with  Executive  Order  12612. 
it  is  determined  that  this  final  rule  does 
not  have  sufficient  federalism 
implications  to  warrant  the  preparation 
of  a  Federalism  Assessment. 

For  the  reasons  discussed  above.  I 
certify  that  this  action  (1)  is  not  a  "major 
rule"  under  Executive  Order  12291;  (2) 
is  not  a  "significant  rule"  under  DOT 
Regulatory  Policies  and  Procedures  (44 
FR  11034,  February  26. 1979):  and  (3) 
will  not  have  a  significant  economic 
impact,  positive  or  negative,  on  a 
substantial  number  of  small  entities 
under  the  criteria  of  the  Regulatory 
Flexibility  Act.  A  final  evaluation  has 
been  prepared  for  this  action  and  it  is 
contained  in  the  Rules  Docket.  A  copy 
of  it  may  be  obtained  from  the  Rules 
Docket  at  the  location  provided  under 
the  caption  "A3WRESSES." 

List  of  Subfects  in  14  CFR  Part  39 

Air  transportation.  Aircraft.  Aviation 
safety.  Incorporation  by  reference. 
Safe^. 

Adoption  of  the  Amendmeot 

Accordingly,  pursuant  to  the 
authority  delegated  to  me  by  the 
Administrator,  the  Federal  Aviation 
Administration  amends  14  CFR  part  39 
of  the  Federal  Aviation  Regulations  as 
follows; 

PART  3»-AIRW0RTHINESS 
DIRECTIVES 

1.  The  authority  citation  for  part  39 
continues  to  read  as  follows: 

Autfaoritr-  49  US.C.  App.  1354(a).  1421 
and  1423: 49  US.C  a06(gh  and  14  CFR 
11.89. 
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139.13    [AmandMl] 

2.  Section  39.13  is  amended  by 
adding  the  following  new  airworthiness 
directive; 

93-14-16    British  Aerocpacv  (Commercial 
Aircrai)),  Limited:  Amendment  39-8640, 
Docket  93-NM-03-AD. 

Applicability:  Model  ATP  airplanes  having 
afl  isolator  bracket  attachment  bolts,  part 
number  A102-4E  or  A102-5E;  certificated  in 
any  category. 

Compliance:  Required  as  indicated,  unless 
accomplished  previously.  To  prevent 
structural  feilure  of  the  engine  support 
structure,  accomplish  the  following: 

(a)  For  airplanes  on  which  the  aft  isolator 
bracket  attachment  bolts  have  accumulated 
less  than  5.000  total  landings  as  of  the 
effective  date  of  this  AD:  Prior  to  the 
accumulation  of  5.000  total  landings  on  the 
bolts,  or  within  1,250  hours  time-in-service 
after  the  effective  date  of  this  AD,  whichever 
occurs  later,  remove  the  bolts  and  replace 
them  with  new  or  serviceable  parts,  in 
accordance  with  Jetstream  Aircraft,  Limited, 
Service  Bulletin  ATP-54-9.  dated  December 
9, 1992,  or  Revision  1,  dated  May  10, 1993. 
Thereafter,  prior  to  the  accumulation  of  5,000 
total  landings  on  any  bolt,  replace  it  with  a 
new  or  serviceable  t>olt,  in  accordance  with 
the  service  bulletin. 

(b)  For  airplanes  on  which  the  aft  isolator 
bracket  attachment  bolts  will  have 
accumulated  5,000  or  more  total  landings 
before  it  is  replaced  in  accordance  with 
paragraph  (a)  of  this  AD:  Prior  to  the 
accumulation  of  5.000  total  landings  or 
within  150  hours  time-in-service  after  the 
effective  date  of  this  AD,  whichever  occurs 
later,  perform  a  visual  inspection  of  the  aft 
isolator  bracket  attachment  bolts  to 
determine  if  each  bolt  is  in  position,  and  to 
detect  failed  or  cracked  bolts,  in  accordance 
with  Jetstream  Aircraft,  Limited,  Service 
Bulletin  ATP-54-9,  dated  December  9, 1992, 
or  Revision  1,  dated  May  10, 1993. 

(1)  If  any  bolt  is  missing,  failed,  or  cracked, 
prior  to  further  flight,  replace  all  four  bolts 
in  the  assembly  with  new  or  serviceable 
parts,  in  accordance  with  the  service  bulletin. 
Thereafter,  prior  to  the  accumulation  of  5,000 
total  landings  on  any  bolt,  replace  it  with  a 
new  or  serviceable  tiolt,  in  accordance  with 
the  service  bulletin. 

(2)  If  no  bolt  is  missing,  failed,  or  cracked, 
repeat  the  visual  insp>ection  thereafter  at 
intervals  not  to  exceed  150  hours  time-in- 
service.  Within  1,250  hours  time-in-service 
after  the  effective  date  of  this  AD,  replace 
each  bolt  with  a  new  or  serviceable  part,  in 
accordance  with  the  service  bulletin. 
Thereafter,  prior  to  the  accumulation  of  5,000 
total  landings  on  any  bolt,  replace  it  with  a 
new  or  serviceable  bolt,  in  accordance  with 
the  service  bulletin. 

(c)  Replacement  of  the  existing  bolts  on  the 
aft  isolator  brackets  on  the  engine  mounting 
beams  with  improved  bolts  (Modification 
35256A)  in  accordance  with  Jetstream 
Aircraft,  Limited,  Service  Bulletin  ATP-54- 
10-35256A,  Revision  1,  dated  April  16, 1993, 
constitutes  terminating  action  for 
replacement  of  the  bolts  every  5,000 
landings,  as  required  by  paragraphs  (a), 
(bMl),  and  (b)(2)  of  this  AD. 


(d)  An  alternative  method  of  compliance  or 
adjustment  of  the  compliance  time  that 
provides  an  acceptable  level  of  safety  may  he 
used  if  approved  by  the  Manager, 
Standardization  Branch,  ANM-113,  FAA, 
Transport  Airplarie  Directorate.  Operators 
shall  submit  their  requests  through  an 
appropriate  FAA  Principal  Maintenance 
Inspector,  who  may  add  comments  and  then 
send  it  to  the  Manager,  Standardization 
Branch,  ANM-113. 

Nols:  Information  concerning  the  existence 
of  approved  alternative  methods  of 
compliance  with  this  AD,  if  any,  may  be 
obtained  from  the  Standardization  Branch, 
ANM-113. 

(e)  Special  flight  permits  may  be  issued  in 
accordance  with  FAR  21.197  and  21.199  to 
operate  the  airplane  to  a  location  where  the 
requirements  of  this  AD  can  be 
accomplished. 

(f)  The  replacement  and  inspection  shall  be 
done  in  accordance  with  Jetstream  Aircraft, 
Limited,  Service  Bulletin  ATP-54-9,  dated 
December  9, 1992;  or  Jetstream  Aircraft, 
Limited.  Service  Bulletin  ATP-54-9, 
Revision  1,  dated  May  10. 1993.  The 
modification  shall  be  done  in  accordance 
with  Jetstream  Aircraft,  Limited,  Service 
Bulletin  ATP-54-10-35256A,  Revision  1, 
dated  April  16, 1993,  which  contains  the 
following  list  of  effective  pages: 


Page  No. 

Reviston 

level 

shown 

on  page 

Date  shown  on 
page 

1   

2-5  

6  

7  

1 
0 

(') 

1 

April  16,  1993. 
March  2,  1993. 

Not  dated. 

^  This  page  is  not  used. 

This  incorporation  by  reference  was 
approved  by  the  Director  of  the  Federal 
Register  in  accordance  with  5  U.S.C  552(a) 
and  1  CFR  part  51.  Copies  may  be  obtained 
from  Jetstream  Aircraft.  Inc.,  P.O.  Box  16029, 
Dulles  International  Airport,  Washington,  DC 
20041-6029.  Copies  may  be  inspected  at  the 
FAA,  Transport  Airplane  Directorate,  1601 
Lind  Avenue,  SW.,  Renton,  Washington:  or  at 
the  Office  of  the  Federal  Register,  800  North 
Capitol  Street,  NW.,  suite  700,  Washington, 
DC. 

(g)  This  amendment  becomes  effective  on 
October  4, 1993. 

Issued  in  Renton.  Washington,  on  July  19, 
1993. 
David  G.  Hmiel, 

Acting  Manager,  Transport  Airplane 
Directorate,  Aircraft  Certification  Service. 
|FR  Doc.  93-21515  Filed  9-2-93:  8:45  amj 

BtLLMC  CODE  4S10-19-P 


14  CFR  Part  39 

(Docket  No.  93-NM-23-AD;  Amendment 
39-8660;  AD  93-16-03] 

Airworthiness  Directives;  British 
Aerospace  Model  BAe  146  Series 
Airplanes 

agency:  Federal  Aviation 
Administration,  DOT. 
ACTION:  Final  rule. 

SUMMARY:  This  amendment  adopts  a 
new  airworthiness  directive  (AD), 
applicable  to  certain  British  Aerospace 
Model  BAe  146  series  airplanes,  that 
requires  inspection  of  the  autopilot 
pitch  servomotor  mounting  to  ensure 
that  foul  pins  and  the  corresponding 
foul  pin  holes  are  aligned  properly,  and 
corrective  action,  if  necessary.  This 
amendment  is  prompted  by  reports 
indicating  that  incorrect  autopilot  pitch 
servomotor  mountings  and  mounting 
brackets  may  have  been  installed  on 
these  airplanes.  The  actions  specified  by 
this  AD  are  intended  to  prevent  adverse 
airplane  flight  characteristics  during 
autopilot  operation. 

DATES:  Effective  October  4,  1993. 

The  incorporation  by  reference  of 
certain  publications  listed  in  the 
regulations  is  approved  by  the  Director 
of  the  Federal  Register  as  of  October  4, 
1993. 

ADDRESSES:  The  service  information 
referenced  in  this  AD  may  be  obtained 
from  British  Aerospace,  Inc.,  Avro 
Division,  22070  Broderick  Drive. 
Sterling,  Virginia  20166.  This 
information  may  be  examined  at  the 
Federal  Aviation  Administration  (FAA^l. 
Transport  Airplane  Directorate.  Rules  \ 
Docket.  1601  Lind  Avenue.  SW..  \ 

Renton,  Washington;  or  at  the  Office  of  A 
the  Federal  Register.  800  North  Capitol 
Street,  NW..  suite  700,  Washington.  DC. 
FOR  FURTHER  INFORMATION  CONTACT: 
William  Schroeder,  Aerospace  Engineer. 
Standardization  Branch.  ANM-113. 
FAA,  Transport  Airplane  Directorate. 
1601  Lind  Avenue.  SW..  Renton, 
Washington  98055-4056;  telephone 
(206)  227-2148;  fax  (206)  227-1320. 
SUPPLEMENTARY  INFORMATION:  A 
proposal  to  amend  part  39  of  the  Federal 
Aviation  Regulations  to  include  an 
airworthiness  directive  (AD)  that  is 
applicable  to  certain  British  Aerospace 
Model  BAe  146  series  airplanes  was 
published  in  the  Federal  Register  on 
May  3,  1993  (58  FR  21955).  That  action 
proposed  to  require  inspection  of  the 
autopilot  pitch  servomotor  mounting  to 
ensure  that  foul  pins  and  the 
corresponding  foul  pin  holes  are  aligned 
properly,  and  corrective  action,  if 
necessary. 
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Interested  persons  have  been  afforded 
an  opportunity  to  participate  in  the 
nicking  of  this  amendment.  Due 
consideration  has  been  given  to  the 
single  comment  received. 

The  commenter  supports  the 
proposal. 

After  careful  review  of  the  available 
data,  including  the  comment  noted 
I'thove.  the  FAA  has  determined  that  air 
safety  and  the  public  interest  require  the 
adoption  of  the  rule  as  proposed. 

The  FAA  estimates  that  1  airplane  of 
U.S.  registry  will  be  affected  by  this  AD. 
that  it  will  take  approximately  1  work 
hour  per  airplane  to  accomplish  the 
required  actions,  and  that  the  average 
labor  rate  is  $55  per  work  hour.  Based 
on  these  figures,  the  total  cost  impact  of 
the  AD  on  U.S.  operators  is  estimated  to 
be  $55.  This  total  cost  Figure  assumes 
that  the  affected  operator  has  not  yet 
accomplished  the  requirements  of  this 
AD. 

The  regulations  adopted  herein  will 
not  have  substantial  direct  effects  on  the 
States,  on  the  relationship  between  the 
national  government  and  the  States,  or 
on  the  distribution  of  power  and 
responsibilities  among  the  various 
levels  of  government.  Therefore,  in 
accordance  with  Executive  Order  12612. 
it  is  determined  that  this  final  rule  does 
not  have  sufficient  federalism 
implications  to  warrant  the  preparation 
of  a  Federalism  Assessment. 

For  the  reasons  discussed  above.  I 
certify  that  this  action  (11  is  not  a  "major 
rule"  under  Executive  Order  12291:  (2) 
is  not  a  "significant  rule"  under  DOT 
Regulatory  Policies  and  Procedures  (44 
FR  11034.  February  26. 1979);  and  (3) 
will  not  have  a  significant  economic 
impact,  positive  or  negative,  on  a 
substantial  number  of  small  entities 
under  the  criteria  of  the  Regulatory 
Flexibility  Act.  A  final  evaluation  has 
been  prepared  for  this  action  and  it  is 
contained  in  the  Rules  Docket.  A  copy 
of  it  may  be  obtained  from  the  Rules 
Docket  at  the  location  provided  under 
the  caption  "ADDRESSES." 

List  of  Subjects  in  14  CFR  Part  39 

Air  transportation.  Aircraft.  Aviation 
safety.  Incorporation  by  reference. 
Safety. 

Adoption  of  the  Amendment 

Accordingly,  pursuant  to  the 
authority  delegated  to  me  by  the 
Administrator,  the  Federal  Aviation 
Administration  amends  14  CFR  part  39 
of  the  Federal  Aviation  Regulations  as 
follows: 


PART  39— AIRWORTHINESS 
DIRECTIVES 

1.  The  authority  citation  for  part  39 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  App.  1354(a).  1421 
and  1423;  <9  U.S.C  106(g);  and  14  CTK 
1189 

§39.13    [Amended] 

2.  Section  39.13  is  amended  by 
adding  the  following  new  ainvorthiness 
directive: 

93-16-03    British  Aerospace:  Amendnient 
39-6660.  Docket  93-NM-23-AD. 

Applicability:  Model  BAe  146  airplanes,  as 
listed  in  British  Aerospace  BAe  146 
laspection  .Service  Bulletin  S.B.  27-135. 
dated  April  23.  1992.  certificatud  in  any 
category. 

Compliance:  Required  as  indicated,  unless 
dixompiished  previously. 

To  prevent  adverse  airplane  flight 
characteristics  during  autopilot  operation, 
accomplish  the  following: 

(a)  Within  60  days  after  the  effective  date 
of  this  AD.  perform  a  visual  inspection  of  the 
autopilot  pitch  servomotor  mounting  to 
identify  the  part  numlier  on  the  dataplate  in 
accordance  with  British  Aerospace  BAe  146 
Inspection  .Service  Bulletin  S.B.  27-135. 
dated  April  23. 1992. 

(bi  If  the  part  number  is  209RAA6-135C^F 
(for  Model  BAe  146-100.^  and  -200 A  series 
airplanes)  or  209RAA6-175ABC  (for  Model 
BAe  146-300A  series  airplanes),  prior  to 
further  flight,  perform  a  visual  inspection  of 
the  position  of  the  foul  pin  holes  in  the 
mounting  bracket  in  accordance  with  British 
Aerospace  BAe  146  Inspection  Service 
Bulletin  S.B.  27-135.  dated  April  23. 1992. 

(1)  If  the  foul  pin  holes  align  with  foul  pin 
hole  positions  "CAF"  (for  Model  BAe  146- 
100A  and  -200A  series  airplanes)  or  "ABC" 
(for  Model  BAe  146-300A  serios  airplanes) 
on  the  mounting  bracket,  no  further  action  is 
required  by  this  AD. 

(2)  If  the  foul  pin  holes  do  not  align  with 
foul  pin  hole  positions  "CAF"  (for  Model 
BAe  14&-100A  and  -200A)  or  "ABC"  (for 
Model  BAe  146-300A  series  airplanes)  on  the 
mounting  bracket,  accomplish  the 
requirements  of  paragraphs  (b)(2Ki)  and 
(b)(2)(ii)  of  this  AD. 

(i)  Prior  to  further  flight,  perform  a  torque 
check  of  the  autopilot  pitch  servomotor 
mounting  in  accordance  with  the  service 
bulletin  to  ensure  that  the  slip  torque 
corresponds  to  the  values  specified  in  the 
senioe  bulletin.  If  the  autopilot  pitch 
servomotor  mounting  slip  torque  docs  not 
correspond  to  the  values  specififHi  in  the 
service  bulletin,  prior  to  further  flight, 
remove  the  autopilot  pitch  servomotor 
mounting  and  install  a  serviceable  autopilot 
pitch  servomotor  mounting  having  the 
correct  slip  torque  in  accoixiance  with  the 
service  bulletin. 

(ill  Within  12  months  after  the  effective 
date  of  this  AD.  modify  the  mounting  bracket 
and  reposition  the  foul  pios  on  the 
servomotor  mounting  in  accordance  with  the 
service  bulletin. 

(c)  If  the  part  nunrjtwr  is  not  209RAA6- 
135CAF  (for  Model  BAe  146-100A  and 


-2tK)A  series  airplanes)  or  209RAA6-.175ABC 
(for  Model  BAe  146-300.A  scries  airplanes), 
prior  to  fiirther  flight,  remove  the  autopilot 
pitch  servomotor  and  servomotor  mounting, 
mcMiify  the  mounting  brac:ke».  and  install  an 
autopilot  pitch  servomotor  and  si?rvomotnr 
motmting  having  part  numtier  209K.\A6- 
135CAF  (ftir  Model  BAe  146- 190 A  and 
-200A  series  airplanes)  or  209RAA6-175ABC 
(for  Model  BAe  14&-300A  series  airplanes), 
in  accordance  with  British  Aerospace  BAe 
146  .Inspection  Service  Bulletin  S.B.  27-135. 
dated  April  23. 1992. 

((i)  An  alternative  method  of  compliance  or 
adjustment  of  the  compliance  time  that 
provides  an  acceptable  level  of  safety  may  be 
used  if  approved  by  the  Manager. 
Standardization  Bonth.  ANM-n3.  FAA, 
Transport  Airplane  Directorate.  Operators 
shall  submit  their  requests  through  an 
appropriate  FAA  Principal  Maintenance 
Inspector,  who  may  add  comments  and  then 
send  it  to  the  Manager.  Standardization 
Branch.  ANM -11 3. 

Note:  information  concerning  the  existettce 
of  approved  alternative  methods  of 
compliance  with  this  AD.  if  any.  may  !« 
obtained  from  the  Standardization  Branch. 
ANM-113. 

(e)  Special  flight  permits  may  be  issued  in 
accordance  with  FAR  21.197  and  21.199  to 
operate  the  airplane  to  a  location  where  the 
requirements  of  this  AD  can  be 
accomplished. 

(f)  The  inspections  and  corrective  actions 
shall  be  done  in  accordance  with  British 
Aerospace  BAe  146  Inspection  Service 
Bulletin  S.B.  27-135.  dated  April  23.  1992. 
which  includes  Appendices  Al  and  A2.  This 
incorporation  by  reference  was  approved  by 
the  Director  of  the  Federal  Register  in 
accordance  with  5  U.S.C  552(a)  and  1  CFR 
Part  51.  Copies  may  t>e  obtained  from  British 
Aerospace,  Inc..  Avro  Division.  22070 
Broderick  Drive.  Steriing.  Virginia  20166. 
Copies  may  be  inspected  at  the  FAA. 
Transport  Airplane  Directorate.  1601  Ljad 
Avenue.  SW..  Renton.  Washington:  or  at  the 
Office  of  the  Federal  Register.  800  North 
Capitol  Street.  NW..  suite  700.  Washington. 
DC. 

(g)  This  amendment  becomes  effective  on 
October  4. 1993. 

Issued  in  Renton.  Washington,  on  August 
12. 1993. 

Darrell  M.  Pedcrson. 
Acting  Manager.  Transport  Airplane 
Directorate.  Aircraft  Certification  Service. 
IFR  Doc.  93-21517  FUed  9-2-93;  8:45  ami 
BIUJNC  CODE  4e4e-t»-e 


14  CFR  Part  39 

[Docket  No.  92-CE-S1-AD:  Amendment  39- 
8258;  AD  »3-13-0q 

Airworthiness  Directives;  Aerostar 
Aircraft  Corporation  PA-60-600 
(Aerostar  600)  and  PA-60-700 
(Aerostar  700)  Series  (Formerly  Piper) 
Airplanes;  Correction 

AGENCY:  Federal  Aviation 
Administration.  DOT. 


46772      Federal  Register  /  Vol.  58.  No.  170  /  Friday.  September  3.  1993  /  Rules  and  Regulations 


ACTION:  Final  rule;  correction. 

SUMMARY:  This  action  makes  a 
correction  to  Airworthiness  Directive 
(AD)  93-13-08  concerning  certain 
Aerostar  Aircraft  Corporation  PA-60- 
600  and  FA-60-700  airplanes,  which 
was  published  in  the  Federal  Register 
on  July  6, 1993  (58  FR  36131).  That 
publication  inadvertently  referenced 
one  of  the  right  landing  gear  torque  link 
part  numbers  as  the  left  one  and  one  of 
the  left  landing  gear  torque  link  part 
numbers  as  the  right  one.  This  action 
references  these  part  numbers  correctly. 
EFFECTIVE  DATE:  August  20.  1993. 
FOR  FURTHER  INFORMATION  CONTACT:  Mr. 
William  A.  Swope,  Aerospace  Engineer. 
Seattle  Aircraft  Certification  Office. 
1601  Lind  Avenue,  SVV..  Renton. 
Washington  98055-4056;  Telephone 
(206) 227-2589. 

SUPPLEMENTARY  INFORMATION:  On  June 
29,  1993,  the  Federal  Aviation 
Administration  (FAA)  issued  AD  93- 
13-08,  Amendment  39-8621  (58  FR 
36131.  July  6, 1993),  which  applies  to 
certain  Aerostar  PA-60-600  (Aerostar 
600)  and  FA-60-700  (Aerostar  700) 
series  airplanes.  The  AD  requires  either 
replacing  the  existing  main  landing  gear 
torque  links  with  improved  design 
torque  links,  part  number  (P/N)  400126- 
501  and  400126-503  (left  main  landing 
gear)  and  P/N  400126-502  and  400126- 
504  (right  main  landing  gear);  or 
repetitively  inspecting  these  existing 
main  landing  gear  torque  links,  and,  if 
found  cracked,  replacing  with  the  part 
number  torque  links  referenced  above. 
The  actions  are  accomplished  in 
accordance  with  Aerostar  Service 
Bulletin  No  746C.  dated  September  15, 
1992.  AD  93-13-08  superseded  AD  92- 
11-08.  Amendment  39-8258. 

The  AD  inadvertently  referenced  P/N 
400126-502  as  a  left  main  landing  gear 
torque  link  and  referenced  P/N  400126- 
503  as  a  right  main  landing  gear  torque 
link.  These  torque  links  should  have 
been  referenced  as  right  and  left, 
respectively. 

Need  for  Correction 

As  pubHshed,  the  final  regulations 
have  incorrectly  referenced  P/N 
400126-502  and  P/N  400126-503  as  left 
main  landing  gear  torque  links  and  right 
main  landing  gear  torque  links, 
respectively.  This  could  cause 
confusion  when  parts  are  ordered  or  the 
torque  links  are  installed. 

Correction  of  Publication 

Accordingly,  the  publication  of  July  6. 
1993  (58  FR  36131)  of  Amendment  39- 
8621;  AD  93-13-08.  which  was  the 
subject  of  FR  Doc.  93-15812.  is 
corrected  as  follows: 


939.13    [Corrected] 

On  page  36132,  in  the  second  column, 
in  §  39.13.  in  lines  4  and  5  of  paragraph 
(a)(1)  of  AD  93-13-08.  replace: 
"400126-502  (left  main  landing  gear) 
and  P/N  400126-503  and  400126-504 
(right  main",  with:  "400126-503  (left 
main  landing  gear)  and  P/N  400126-502 
and  400126-504  (right  main". 

On  page  36132.  in  the  second  column, 
in  §  39.13.  in  lines  4  and  5  paragraph 
(a)(2)(i)  of  AD  93-13-08.  replace:  "(P/N) 
400126-501  and  400126-502  (left  main 
landing  gear)  and  P/N  400126-503 
and",  with:  "(P/N)  400126-501  and 
400126-503  (left  main  landing  gear)  and 
P/N  400126-502  and". 

On  page  36132,  in  the  third  column, 
in  §  39.13,  in  lines  6  and  7  of  paragraph 
(a)(2)(iii)  of  AD  93-13-08,  replace:  "502 
(left  main  landing  gear)  and  P/N 
400126-503  and  400126-504  (right 
main  landing",  with:  "503  (left  main 
landing  gear)  and  P/N  400126-502  and 
400126-504  (right  main  landing". 

Issued  in  Kansas  City.  Missouri,  on  August 
12.1993. 

Barry  D.  Clements, 

Manager.  Small  Airplane  Directorate.  Aircraft 

Certification  Service. 

IFR  Doc.  93-21545  Filed  9-2-93;  8:45aml 
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14  CFR  Part  39 

[Docket  No.  93-NM-31-AD;  Amendment 
39-8664;  AD  93-16-07] 

Airworthiness  Directives;  British 
Aerospace  Model  BAe  146  Series 
Airplanes 

AGENCY:  Federal  Aviation 
Administration,  DOT. 
action:  Final  rule. 

SUMMARY:  This  amendment  adopts  a 
new  airworthiness  directive  (AD), 
applicable  to  certain  British  Aerospace, 
Model  BAe  146  series  airplanes,  that 
requires  inspection  of  the  airbrake 
servo-valve  assembly  to  determine 
whether  an  improperly  manufactured 
servo-valve  has  been  installed,  and 
replacement  of  discrepant  parts.  This 
amendment  is  prompted  by  reports  that, 
during  production,  faulty  feedback 
springs  were  installed  in  certain 
airbrake  servo-valves.  The  actions 
specified  by  this  AD  are  intended  to 
prevent  malfunction  of  the  airbrake;  this 
could  result  in  uncommanded  airbrake 
extension  or  retraction,  which, 
subsequently,  could  adversely  affect 
airplane  performance. 

DATES:  Effective  October  4.  1993. 

The  incorporation  by  reference  of 
certain  publications  listed  in  the 


regulations  is  approved  by  the  Director 
of  the  Federal  Register  as  of  October  4. 
1993. 

ADDRESSES:  The  service  information 
referenced  in  this  AD  may  be  obtained 
from  British  Aerospace.  Inc.,  Avro 
Division,  22070  Broderick  Eh-ive. 
Steriing,  Virginia  20166.  This 
information  may  be  examined  at  the 
Federal  Aviation  Administration  (FAA), 
Transport  Airplane  Directorate,  Rules 
Docket,  1601  Lind  Avenue  SW.,  Renton. 
Washington;  or  at  the  Office  of  the 
Federal  Register,  800  North  Capitol 
Street  NW..  suite  700.  Washington.  DC. 
FOR  FURTHER  INFORMATION  CONTACT: 
William  Schroeder,  Aerospace  Engineer, 
Standardization  Branch.  ANM-113, 
FAA.  Transport  Airplane  Directorate. 
1601  Lind  Avenue  SW..  Renton. 
Washington  98055-4056;  telephone 
(206)  227-2148;  fax  (206)  227-1320. 
SUPPt.EMENTARY  INFORMATION:  A 
proposal  to  amend  part  39  of  the  Federal 
Aviation  Regulations  to  include  an 
airworthiness  directive  (AD)  that  is 
applicable  to  certain  British  Aerospace 
Model  BAe  146  series  airplanes  was 
published  in  the  Federal  Register  on 
May  17,  1993  (58  FR  28801).  That  action 
proposed  to  require  one-time  visual 
inspection  of  the  airbrake  servo-valve 
assembly  to  determine  whether  an 
improperly  manufactured  servo-valve 
has  been  installed,  and  replacement  of 
discrepant  parts.  This  amendment  is 
prompted  by  reports  that,  during 
production,  faulty  feedback  springs 
were  installed  in  certain  airbrake  servo- 
valves. 

Interested  persons  have  been  afforded 
an  opportunity  to  participate  in  the 
making  of  this  amendment.  Due 
consideration  has  been  given  to  the 
single  comment  received. 

The  commenter  supports  the 
proposed  rule. 

After  careful  review  of  the  available 
data,  including  the  comment  noted 
above,  the  FAA  has  determined  that  air 
safety  and  the  public  interest  require  the 
adoption  of  the  rule  as  proposed. 

The  FAA  estimates  that  48  airplanes 
of  U.S.  registry  will  be  affected  by  this 
AD,  that  it  will  take  appro.ximately  7 
work  hour^per  airplane  to  accomplish 
the  required  actions,  and  that  the 
average  labor  rate  is  $55  per  work  hour. 
Based  on  these  figures,  the  total  cost 
impact  of  the  AD  on  U.S.  operators  is 
estimated  to  be  $18,480,  or  $385  per 
airplane.  This  total  cost  figure  assumes 
that  no  operator  has  yet  accomplished 
the  requirements  of  this  AD. 

The  regulations  adopted  herein  will 
not  have  substantial  direct  effects  on  the 
States,  on  the  relationship  between  the 
national  government  and  the  States,  or 
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on  the  distribution  of  power  and 
responsibilities  among  the  various 
levels  of  government.  Therefore,  in 
accordance  with  Executive  Order  12G12. 
it  is  determined  that  this  final  rule  does 
nut. have  sufficient  federalism 
implications  to  warrant  the  preparation 
of  a  Federalism  Assessment. 

For  the  reasons  discussed  above.  I 
certify  that  this  action  (1)  is  not  a  "major 
rule"  under  Executive  Order  12291:  (2) 
is  not  a  "significant  rule"  under  DOT 
Regulatory  Policies  and  Procedures  (44 
FR  11034.  February  26.  1979):  and  (3) 
will  not  have  a  significant  economic 
impact,  positive  or  negative,  on  a 
substantial  number  of  small  entities 
under  the  criteria  of  the  Regulatory 
Flexibility  Act.  A  final  evaluation  has 
been  prepared  for  this  action  and  it  is 
contained  in  the  Rules  Docket.  A  copy 
of  it  may  be  obtained  from  the  Rules 
Docket  at  the  location  provided  under 
the  caption  "ADDRESSES.  ' 

List  of  Subjects  in  14  CFR  Part  39 

Air  transportation.  Aircraft.  Aviation 
safety.  Incorporation  by  reference. 
Safety.      . 

Adoption  of  the  Amendment 

Accordingly,  pursuant  to  the 
authority  delegated  to  me  by  the 
Administrator,  the  Federal  Aviation 
Administration  amends  14  CFR  part  39 
of  the  Federal  Aviation  Regulations  as 
follows: 

PART  3»-AIRW0RTHlNESS 
DIRECTIVES 

1.  The  authority  citation  for  part  39 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  App.  1354(al,  1421 
and  1423;  49  U.S.C.  106(g);  aad  14  CFR 
11.S9. 

§39.13    (Amemtod] 

2.  Section  39.13  is  amended  by 
adding  the  following  new  airworthiness 
directive: 

9^16-07    British  Aerospace:  Amendment 
39-8664.  Docket  93-NK4-31-AD. 

AppHcahility:  Model  BAe  146  series 
airplanes:  on  which  Fairey  Hydraulics 
airbrake  servo-valve  as.serobly,  part  number 
3799tt1,  has  been  installed:  certificated  in 
any  category. 

Compliance:  Required  as  indirated,  unless 
accomplished  previously. 

To  prevent  malfunction  of  the  airbrake; 
this  could  result  in  uncommanded  airbrake 
extension  or  retraction,  which,  subsequently, 
could  adversely  affect  airplane  performance, 
accomplish  the  fbilowing: 

(a)  Within  90  days  after  the  effective  date 
of  this  AD,  perform  a  visual  inspection  to 
determine  whether  Abex  servo-valve,  part 
number  72169.  has  been  installed  and  to 
identify  the  serial  number  on  the  Abex  servo- 
valve,  in  accordance  with  British  Aerospace 


BAe  146  Inspection  Service  Bulletin  S.B.  27- 
133.  dated  January  31. 1992. 

(1)  if  an  Abex  servo-valve,  part  number 
72189.  has  t)een  installed,  having  a  serial 
number  listed  in  Table  1  of  the  service 
bulletin:  Prior  to  further  flight,  accomplish 
the  requirements  of  paragraphs  (a)(l)(i)  and 
(a)(l)(ii)ofthisAD. 

(i)  Remove  the  existing  servo- valve 
assembly  in  accordance  with  the  service 
bulletin. 

(ii)  Perform  a  visual  inspection  to  detect 
metallic  debris  in  the  filter  mesh  in  the  servo- 
valve  in  accordance  with  the  service  Inilletin. 
If  any  debris  is  detected,  replace  the 
currently  installed  airbrake  actuator  with  a 
new  or  serviceable  airbrake  actuator,  and 
install  a  new  or  serviceable  servo-valve 
assembly  in  accordance  with  the  service 
bulletin. 

(2)  If  an  At)ex  servo-valve  has  been 
installed  and  has  a  serial  numl>er  listed  in 
Table  2  of  the  service  bulletin:  Prior  to 
further  flight,  reidentify  the  servo-valve  in 
accordance  with  the  service  bulletin. 

(3)  If  an  Abex  servo-valve  has  been 
installed  and  has  a  serial  number  not  listed 
in  either  Table  1  or  2  of  the  service  bulletin: 
No  further  action  is  required  by  this  AD. 

(b)  As  of  the  effective  date  of  this  AD.  no 
Fairey  Hydraulics  airbrake  servo-valve 
assembly,  part  number  3799H1.  shall  be 
installed  on  any  airplane  unless  that  airbrake 
servo-valve  assembly  is  in  compliance  with 
the  requirements  of  this  AD. 

(c)  An  alternative  method  of  compliance  or 
adjustment  of  the  compliance  time  that 
provides  an  acceptable  level- of  safety  maybe 
used  if  approved  ty  the  Manager, 
Standardization  Branch.  ANM-113.  FAA. 
Transport  Airplare  Directorate.  Operators 
shall  submit  their  requests  through  an 
appropriate  FAA  Principal  Maintenance 
Inspector,  who  may  add  comments  and  then 
send  it  to  the  Manager.  Standardization 
Branch,  ANM-113. 

Note:  Information  concerning  the  existence 
of  approved  altematix'e  methods  of 
compliance  with  this  AD.  if  any.  may  l>e 
obtained  from  the  Standardization  Branch. 
ANM-113. 

(d)  Special  flight  permits  may  be  issued  in 
accordance  with  FAR  21.197  and  21.199  to 
operate  the  airplane  to  a  location  where  the 
requirements  of  this  AD  can  be 
accomplished. 

(e)  The  inspection,  removal,  replacement, 
and  reidentification  shall  be  done  in 
accordance  with  British  Aerospace  BAe  146 
Inspection  Service  Bulletin  S.B.  27-133. 
dated  )anuary-  31. 1992,  which  includes 
Appendix  Al  to  Service  Bulletin  S.B.  27- 
133.  dated  January  31, 1992.  This 
incorp>oration  by  reference  was  approved  by 
the  Director  of  die  Federal  Register  in 
accordance  with  5  U.S.C.  552(a)  and  1  CFR 
part  51.  Copies  may  be  obtained  from  British 
Aerospace,  Ina,  Avro  Division.  22070 
Broderick  Drive.  Steriing.  Virginia  20166. 
Copies  may  be  inspected  at  the  FAA. 
Transport  Airplane  Directorate,  1601  Lind 
Avenue  SW..  Renton,  Washii^gton:  or  at  the 
Office  of  the  Federal  Register,  800  North 
Capitol  Street  NW.,  suite  700,  Washington. 
DC. 

(f)  This  amendment  becomes  effective  on 
October  4. 1993. 


Issued  in  Renton.  Washington,  on  Aiigasl 
13. 1993. 
Darrell  M.  Pedersoo. 

Acting  Manager.  Transport  Airplane 
Directorate.  Aircraft  Certification  Service. 
IFR  Doc.  93-21516  Filed  9-2-93;  8:45  am| 
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Treasury. 

ACTXM:  Final  regulations. 

■ 

SUMMARY:  This  document  contains 
amendments  to  the  final  regulations 
under  section  401(a)(4)  of  the  Internal 
Revenue  Code  of  1986.  They  interpret 
the  section  401(a)(4)  requirement  that 
contributions  or  benefits  provided 
under  a  tax-qualified  retirement  plan 
not  discriminate  in  favor  of  highly 
compensated  employees.  This  section 
and  the  minimiun  coverage 
requirements  of  section  410(b)  form  a 
coordinated  nondiscrimination  rule  that 
prohibits  a  tax-qualified  retirement  plan 
from  being  designed  or  operated  in  favor 
of  highly  compensated  employees. 
These  regulations  reflect  changes  made 
by  the  Tax  Reform  Act  of  1986  and  by 
the  Technical  and  Miscellaneous 
Revenue  Act  of  1988.  The  regulations 
provide  the  guidance  necessary  to 
comply  with  the  law  and  affect  sponsors 
of.  and  participants  in.  tax-qualified 
retirement  plans. 

DATES:  These  r^ulations  are  effective 
January  1. 1994.  and  apply  to  plan  years 
begimiing  on  or  after  January  1. 1994, 
except  as  provided  in  the  transition 
rules  of  §1.401(a)(4}-13. 
FOR  FURTHER  INFORMATION  CONTACT: 
Dave  Munroe.  Patricia  McDermott.  or 
Marjorie  Hoffman  at  (202)  622-4606 
(not  a  toll-free  number). 

SUPPLEMENTARY  ^FORMATION: 

Background 

On  September  19, 1991.  final 
regulations  under  section  401(a)(4)  (TJ). 
8360)  were  published  in  the  Federal 
Register  (56  FR  47524).  In.  the  Federal 
Register  of  August  10. 1992  (57  FH 
35536).  the  Internal  Revenue  Service 
published  proposed  regulations  to 
extend  the  effective  date  of  the  final 
regulations  under  section  401(a)(4)  and 
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related  regulations  generally  to  plan 
years  beginning  on  or  after  January  1, 
1994. 

On  January  12, 1993.  proposed 
regulations  amending  the  final 
regulations  were  published  in  the 
Federal  Register  (58  FR  3876).  Written 
comments  were  received  from  the 
public  on  the  proposed  regulations,  and 
a  public  hearing  was  held  on  April  23, 
1993.  After  consideration  of  all  of  the 
written  comments  received  and  the 
statements  made  at  the  public  hearing, 
the  proposed  regulations  are  adopted  as 
modified  by  this  Treasury  decision. 

Coordination  With  Other  Guidance 

The  regulations  under  section 
401(a)(4)  were  developed  in  conjunction 
with  regulations  under  related  statutory 
nondiscrimination  provisions  governing 
tax-qualified  retirement  plans, 
principally  sections  401(a)(17), 
401(a)(26)',  401(1),  410(b),  414{r).  and 
414(s).  Proposed  amendments  to  the 
regulations  under  sections  401(1), 
410(b),  and  414(s)  were  published  on 
April  22. 1993.  The  Treasury  and  the 
Service  intend  in  the  near  future  to 
finalize  those  proposed  regulations  and 
to  propose  modifications  to  the 
regulations  under  section  414(r),  on 
which  employers  will  be  able  to  rely 
pending  final  regulations.  Together, 
these  regulations  provide  coordinated 
and  comprehensive  guidance  on  those 
statutory  provisions. 

This  coordinated  approach  to  the 
nondiscrimination  requirements 
provides  taxpayers  with  an  integrated 
framework  for  applying  the 
nondiscrimination  provisions  of  the 
Internal  Revenue  Code.  In  addition,  this 
approach  makes  it  possible  to  simplify 
many  of  the  related  nondiscrimination 
rules.  For  example,  the  development  of 
the  rules  under  section  401(a)(4) 
permitted  substantial  simplification  of 
the  minimum  participation  rules 
previously  proposed  under  section 
401(a)(26)  (finalized  as  T.D.  8375  on 
December  4,  1991,  56  FR  63410). 
Similarly,  the  Treasury  and  the  Service 
will  finalize  a  proposed  revenue  ruling 
(published  in  Announcement  93-12, 
1993-4  I.R.B.  71)  identifying  the 
guidance  that  they  propose  to  obsolete 
when  the  section  401(a)(4)  regulations 
are  effective. 

In  conjunction  with  the  development 
of  the  January  1993  proposed 
regulations  under  section  401(a)(4),  the 
Treasury  and  the  Service  issued  a 
proposed  revenue  procedure  (published 
in  Announcement  92-61, 1992-22 1.R.B. 
56)  reducing  the  frequency  of  testing 
where  appropriate  and  describing  the 
quality  of  data  that  may  be  used  to 
substantiate  compliance  with  the 


nondiscrimination  regulation.  The 
Treasury  and  the  Service  intend  to 
finalize  this  guidance  shortly,  taking 
into  account  comments  received  on  the 
profMjsed  revenue  procedure. 

1 .  Overview  of  Fegulations 

Section  401(a)(4)  provides  generally 
that  a  plan  is  a  qualified  plan  only  if  the 
contributions  or  the  benefits  provided 
under  the  plan  do  not  discriminate  in 
favor  of  highly  compensated  employees. 
These  final  regulations  are  the  exclusive 
means  for  determining  whether  the 
nondiscrimination  requirement  is 
satisfied.  A  plan,  therefore,  will  satisfy 
section  401(a)(4)  only  if  it  complies  both 
in  form  and  in  operation  with  these 
regulations.  However,  the  regulations 
contain  a  direct  delegation  of  authority 
allowing  the  Commissioner  to  provide, 
in  revenue  rulings,  notices,  and  other 
guidance  of  general  applicability,  any 
additional  rules  that  may  be  necessary 
or  appropriate  in  applying  the 
nondiscrimination  requirements  of 
section  401(a)(4). 

Section  1.401(a)(4)-l  of  the 
regulations  sets  forth  the  three  basic 
requirements  a  plan  must  satisfy  under 
section  401(a)(4)  and  provides  rules  on 
how  these  requirements  are  applied. 
The  first  requirement  is  that  either  the 
contributions  or  the  benefits  provided 
under  a  plan  must  be  nondiscriminatory 
in  amount.  Under  the  regulations,  a  plan 
generally  is  permitted  to  satisfy  this 
requirement  on  the  basis  of  either 
contributions  or  benefits,  regardless  of 
whether  the  plan  is  a  defined 
contribution  plan  or  a  defined  benefit 
plan.  The  second  requirement  is  that  the 
benefits,  rights,  and  features  provided 
under  the  plan  must  be  made  available 
to  employees  in  a  nondiscriminatory 
manner.  The  benefits,  rights,  and 
features  subject  to  this  requirement  are 
optional  forms  of  benefit  (such  as 
retirement  annuities  and  single  sum 
payments),  ancillary  benefits  (such  as 
disability  benefits),  and  other  rights  and 
features  (such  as  plan  loans  and 
investment  options).  The  third 
requirement  is  that  the  effect  of  plan 
amendments  (including  grants  of  past 
service  credit)  and  plan  terminations 
must  be  nondiscriminatory. 

The  proposed  regulations  issued  in 
January  1993  make  a  number  of 
significant  changes  to  the  section 
401(a)(4)  requirements  contained  in  the 
September  1991  regulations.  These 
changes  are  intended  to  simplify 
substantially  the  regulatory 
requirements  and  to  increase  their 
flexibility.  Major  changes  in  the 
proposed  regulations  include  the 
following: 


•  Allowing  defined  benefit  plans  to 
recognize  service  with  another  employei 
or  during  a  leave  of  absence  in  a  wide 
range  of  circumstances  and  expanding 
the  circumstances  in  which  benefits 
under  such  plans  are  determined 
without  regard  to  offsets  of  benefits 
under  other  plans. 

•  Liberalizing  the  fresh-start  rules 
(that  permit  benefits  before  a  certain 
date  to  be  disregarded)  by  allowing  a 
plan  to  disregard  benefit  increases 
resulting  from  higher  compensation 
after  the  fresh-start  date  for  fresh  starts 
that  occur  both  before  and  af^er  the 
effective  date  of  the  regulations. 

•  Modifying  the  general  test  by 
adding  a  facts-and-circumstances  safety 
valve  and  eliminating  the  detailed  rules 
used  to  determine  accrual  rates. 

•  Replacing  objective  testing  for 
benefits  provided  to  former  employees 
with  a  flexible  facts-and-circumstances 
analysis. 

In  general,  comments  received  on  the 
proposed  regulations  were  favorable.  As 
a  result,  these  final  regulations 
incorporate  the  changes  contained  in 
the  January  1993  proposed  regulations. 
In  addition,  in  response  to  comments, 
certain  modifications  have  been  made 
that  further  simplify  and  increase 
flexibility  in  compliance  alternatives. 
The  more  significant  modifications 
made  in  these  final  regulations  are 
discussed  below. 

2.  Nondiscrimination  in  Amount  of 
Contributions  or  Benefits 

The  regulations  retain  the  two  basic 
testing  alternatives  for  determining 
nondiscrimination  in  the  amount  of 
contributions  or  benefits.  Safe-harbor 
testing,  which  focuses  primarily  on  the 
provisions  of  the  plan,  provides  design- 
based  or  simplified  testing  methods  for 
plans  with  essentially  uniform  benefits. 
The  uniformity  requirements  of  the  safe 
harbors  sufficiently  reduce  the  risk  of 
discrimination  in  the  amount  of 
contributions  or  benefits  so  that  further 
testing  of  actual  results  is  considered 
unnecessary.  In  contrast  tO  safe-harbor 
testing,  general  testing  focuses  on  actual 
results  under  the  plan  and  permits  plans 
providing  for  diversity  in  contributions 
or  benefits  to  demonstrate  that,  despite 
this  diversity,  the  plan  satisfies  the 
nondiscriminatory  amounts 
requirement. 

a.  Changes  Affecting  Safe-Harbor 
Testing 

Sections  1.401(a)(4)-2  and 
1.401(a)(4)-3  of  the  proposed 
regulations  contained  a  number  of  safe- 
harbor  testing  alternatives  intended  to 
cover  many  basic  types  of  plan  designs. 
These  regulations  finalize,  with  minor 
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revisions,  the  specific  requirements  for 
safe  harbors  contained  in  the  proposed 
regulations.  In  response  to  comments, 
the  safe  harbor  for  defined  contribution 
plans  with  uniform  points  allocation 
formulas  is  modified  to  eliminate  the 
requirement  that  points  be  provided  for 
compensation.  In  addition,  in  order  to 
facilitate  use  of  the  defined  benefit  plan 
safe  harbors,  the  definition  of  uniform 
normal  retirement  age  is  expanded  to 
provide  generally  that  a  plan's  normal 
retirement  provisions  do  not  fail  to  be 
uniform  merely  because  benefits 
commence  on  different  dates  for 
different  employees,  provided  that  each 
employee's  normal  retirement  date  does 
not  differ  by  more  than  six  months  from 
a  uniform  normal  retirement  age. 

Representatives  of  multiemployer 
plans  commented  that  it  is  common  for 
these  plans  to  condition  receipt  of  a 
retroactive  benefit  increase  on  future 
service.  As  a  result,  the  safe  harbors 
were  not  available  in  testing  the  portion 
of  the  plan  covering  noncollectively 
bargained  employees.  The 
commentators  noted  that  these 
conditions  are  contained  in  these  plans 
as  protection  against  potential  windfalls 
to  employees  who  return  to  work  for  a 
short  period  for  any  of  the  participating 
employers.  In  response  to  these 
comments,  these  regulations  add  a 
special  rule  in  §  1.401(a)(4)-3(n 
permitting  a  multiemployer  plan  to 
disregard  such  a  service  condition, 
provided  that  the  condition  applies  to 
all  employees  in  the  multiemployer 
plan  and  the  service  required  does  not 
exceed  five  years. 

Some  commentators  have  noted  that 
the  safe-harbor  rules  do  not 
accommodate  certain  plans  that  meet 
the  safe-harbor  requirements  in  most  but 
not  all  respects.  The  commentators 
have,  therefore,  suggested  that  a  method 
be  incorporated  into  the  regulations  to 
allow  certain  plans  failing  to  meet  the 
requirements  for  a  safe  harbor  to  show 
that  this  failure  does  not  result  in 
discrimination  without  requiring  that 
the  plan  satisfy  the  general  test. 

Tne  Treasur,  and  the  Service  have 
given  extensive  consideration  to  these 
comments.  In  evaluating  a  potential 
revision  to  safe-harbor  testing  to  provide 
access  for  such  plans,  the  Treasury  and 
the  Service  are  concerned  that  such  a 
method  would  substantially  undercut 
the  design  basis  of  the  safe  harbors  and 
the  assurance  of  nondiscrimination 
provided  by  the  uniformity 
requirements.  Consequently,  the 
suggested  change  has  not  been  made. 
Nevertheless,  to  the  extent  that  the 
Service  is  able  to  identify  appropriate 
means  of  Eacilitating  access  to  safe- 
harbor  testing,  it  is  intended  that  the 


Commissioner  will  exercise  the 
authority  delegated  under  the 
regulations  to  provide  alternative  testing 
methods  or  procedures. 

The  final  regulations  modify  several 
other  provisions  of  the  proposed 
regulations  that  affect  both  safe-harbor 
testing  and  general  testing.  These 
changes.  discus.sed  below,  increase  the 
number  of  plans  that  are  able  to  meet 
the  nondiscriminatory  amounts 
requirement  on  a  safe-harbor  basis. 

b.  Changes  Affecting  General  Testing 

Both  §§1.401(a)(4)-2  and  1.401(a)(4)- 
3  of  the  regulations  contain  a  general 
test  for  plans  that  are  not  using  safe- 
harbor  testing  to  demonstrate 
nondiscrimination  in  the  amount  of 
contributions  or  benefits.  This  test 
focuses  on  the  actual  allocation  or 
accrual  rates  provided  to  employees  in 
the  plan  and  compares  those  rates  to 
determine  whether  the  plan 
discriminates  in  favor  of  "lighly 
compensated  employees.  A  facts-and- 
circumstances-sefety  valve  is  provided 
for  an  otherwise  nondisciminatory 
defined  benefit  plan  that  would  pass  the 
general  test  if  no  more  thin  5  percent  of 
the  highly  compensated  employees  were 
disregarded.  In  response  lo  comments, 
access  to  this  5-percent  safety  valve  has 
been  broadened  by  providing  that  5 
percent  of  the  number  of  highly 
compensated  employees  may  be 
determined  by  rounding  fractional 
numbers  to  the  nearest  whole  number. 
Although  some  commen's  suggested 
extending  the  safety-valve  concept  to 
defined  contribution  pla  is.  the 
allocation  rates  in  those  olans  do  not 
generally  have  the  sensitivity  to 
employer  demographics  that  make  the 
safety  valve  necessary  ar  d  appropriate 
for  defined  benefit  plans  Therefore,  the 
regulations  do  not  adopt  this  suggestion. 

Changes  to  the  general  test  fordefined 
benefit  plans  in  the  proposed 
regulations  substantially  reduced  the 
sensitivity  of  the  general  test  to 
relatively  minor  differences  in  accrual 
rates,  thereby  making  th?  results  of  the 
test  more  stable.  As  a  result  of  these 
ciianges,  and  in  the  interest  of 
simplification,  the  prop<ised  regulations 
do  not  provide  certain  notions 
contained  in  the  September  1991 
regulations,  including,  ii  particular,  the 
floor  on  most  valuable  a  xrual  rates  and 
the  option  in  specified  cases  to  test  most 
valuable  accrual  rates  only. 

Certain  commentator;  have  requested 
reinstatement  of  both  al  ematives.  The 
floor  on  most  valuable  accrual  rates 
generally  allowed  subst  tution  of  an 
employee's  higher  most  valuable  accrual 
rate  determined  in  a  prior  year  for  the 
employee's  most  valuable  accrual  rate 


determined  in  the  current  year.  Use  of 
the  floor  ensures  that  an  employee's 
most  valuable  accrual  rate  does  not 
decrease  merely  because  the  employee 
continues  working  beyond  the  age  of 
greatest  early  retirement  subsidy.  This 
option  has  been  reinstated  in  response 
to  comments  indicating  that  the 
continued  utility  of  the  rule  outweighs 
anv  incremental  complexity. 

However,  the  Treasury  and  the 
Service  have  not  reinstated  the  option  to 
test  most  valuable  accrual  rates  only. 
This  alternative  was  available  only  in 
limited  circumstances  and  the 
requirements  for  access  to  the 
alternative  were  frequently 
misinterpreted.  After  consideration  of 
the  limited  utility  of  the  option,  in 
conjunction  with  the  significant 
simplification  of  the  general  test,  the 
Treasury  and  the  Service  believe  that 
the  increased  complexity  and  potential 
for  confusion  outweigh  the  utility  of  the 
option. 

c.  Rules  Applicable  to  Both  Safe-Harbor 
Testing  and  General  Testing 

The  regulations  contained  in 
§§  1.401(a)(4>-3  and  1.401(a)(4)-13 
provide  rules  for  disregarding  benefits 
accrued  before  a  certain  date  in 
determining  whether  a  defined  benefit 
plan  satisfies  a  safe  harbor  or  in 
determining  accrual  rates  under  the 
general  test.  These  "fresh-start"  rules 
also  allow  plans  to  disregard  certain 
increases  in  benefits  due  to  increases  in 
compensation  after  the  fresh-start  date. 
However,  to  narrow  the  potential  for 
discrimination,  the  proposed 
regulations  limited  the  increased  benefit 
that  can  be  disregarded  to  an  amount 
determined  by  multiplying  the  benefit 
as  of  the  fresh-start  date  by  the  ratio  of 
the  employee's  current  compensation  to 
the  employee's  compensation  as  of  the 
fresh-start  date  (the  fraction  method). 

Commentators  have  suggested  that  it 
would  be  administratively  easier  to 
substitute  an  employee's  current 
compensation  directly  into  the  formula 
used  to  determine  the  pre-fresh-start 
benefits  rather  than  to  use  the  fraction 
method.  In  response  to  these  comments, 
these  regulations  permit  this 
substitution  of  current  compensation, 
provided  that  this  approach  is  not 
reasonably  expected  over  time  to 
discriminate  significantly  in  favor  of 
highly  compensated  employees. 

In  response  to  comments,  changes 
also  have  been  made  to  the  definition  of 
average  annual  compensation.  Average 
annual  compensation,  as  defined  in 
§  1.401(a)(4)-3(e)  of  the  regulations, 
must  be  used  under  the  plan's  formula 
for  purposes  of  the  defined  benefit  plan 
safe  harbors  and  for  purposes  of 
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determining  accrual  rates  under  the 
general  test.  The  proposed  regulations 
permit  periods  of  compensation  to  be 
disregarded  in  determining  average 
annual  compensation  where  an 
employee  performs  no  services  or 
performs  services  for  less  than  a 
threshold  of  one  half  of  a  full-time  work 
schedule.  These  regulations  expand  the 
permissible  periods  that  can  be 
disregarded  by  allowing  an  employer  to 
select  a  threshold  that  does  not  exceed 
three-fourths  of  a  full-time  work 
schedule.  The  regulations  also  provide 
that  the  threshold  may  be  prorated  in 
the  case  of  an  employee  whose  normal 
work  schedule  is  part  time. 

The  proposed  regulations  also  provide 
an  exception  from  the  consecutive-year 
requirement  for  determining  average 
annual  compensation.  The  exception  is 
limited  to  plans  that  do  not  use 
permitted  disparity.  Some 
commentators  requested  that  this 
exception  be  extended  to  all  plans. 
However,  the  Treasury  and  the  Service 
believe  that  permitting  the  use  of 
nonconsecutive-year  compensation  by 
plans  that  use  permitted  disparity 
would  be  inconsistent  with  the  explicit 
section  401(l)(5)(C)(i)  requirement  for 
consecutive-year  compensation 
contained  in  the  definition  of  average 
annual  compensation.  Therefore,  this 
requested  change  has  not  been  made. 

Certain  commentators  also  requested 
that  employers  be  allowed  to  treat  an 
affiliate  (e.g.,  a  joint  venture)  that  is  not 
a  member  of  the  employer's  controlled 
group  under  section  414  of  the  Code  as 
though  it  were  a  member  of  the 
employer's  controlled  group  in  the 
context  of  the  nondiscrimination  rules 
(including  sections  401(a)(4]  and 
401  (k)).  The  suggested  change  would 
eliminate  separate  employer-by- 
employer  nondiscrimination  testing  of 
the  multiple  employer  plans  arising 
from  the  coverage  of  some  or  all  joint 
venture  employees  in  plans  of  the  joint 
venture  partners. 

While  the  regulations  finalize 
significant  changes  to  the  service 
crediting  rules  intended  to  address 
many  of  these  concerns,  they  do  not 
adopt  this  proposed  change.  The 
statutory  controlled  group  rules  of 
section  414  provide  a  detailed  definition 
of  employer  that  is  generally  applicable 
for  all  qualification  requirements  and 
that  does  not  contain  an  exception  for 
section  401(a)(4).  The  Treasury  and  the 
Service  believe  that  the  section  414 
definition  of  employer  governs  for 
purposes  of  section  401(a)(4]  and  that  it 
is  inappropriate  to  provide  an 
inconsistent  definition  of  employer  in 
the  context  of  nondiscrimination 
testing. 


3.  Testing  and  Retroactive  Correction  of 
the  Availability  of  Benefits,  Rights,  and 
Features 

The  regulations  in  §  1.401(a)(4)-4 
provide  that  optional  forms  of  benefit, 
ancillary  benefits,  and  other  rights  and 
features  must  be  currently  available  to  a 
group  of  employees  that  satisfies  the 
nondiscriminatory  classification 
requirement  of  section  410(b)  without 
regard  to  the  average  benefit  percentage 
test.  In  addition,  the  group  of  employees 
to  whom  these  benefits,  rights,  and 
features  are  effectively  available  must 
not  substantially  favor  highly 
compensated  employees. 

In  determining  whether  a  benefit, 
right,  or  feature  is  currently  available  to 
a  group  of  employees,  the  regulations 
provide  that  certain  conditions  imposed 
by  a  plan  on  the  availability  of  a  benefit, 
right,  or  feature  may  be  disregarded.  In 
response  to  comments,  these  regulations 
modify  the  proposed  regulations  by 
expanding  the  conditions  that  may  be 
disregarded  in  determining  current 
availability  to  include  the  following:  (1) 
A  requirement  that  a  specified 
percentage  of  an  employee's  accrued 
benefit  be  nonforfeitable,  (2)  a 
requirement  for  execution  of  a  waiver  of 
rights  under  any  federal  or  state  law, 
and  (3)  a  requirement  for  a  particular 
family  status  (rather  than  only  marital 
status  as  under  the  proposed 
regulations).  In  addition,  in  the  case  of 
multiemployer  plans,  a  reasonable 
condition  on  the  availability  of  an 
ancillary  benefit  or  other  right  or  feature 
requiring  recent  service  may  be 
disregarded,  provided  that  all 
employees  in  the  multiemployer  plan 
are  subject  to  the  condition. 

Many  commentators  requested  that 
the  retroactive  correction  provisions  of 
the  proposed  regulations  be  expanded  to 
include  a  correction  mechanism  for  the 
availability  of  benefits,  rights  and 
features.  These  commentators  noted 
that,  even  though  they  carefully  monitor 
their  plans  to  ensure  that  these 
availability  requirements  are  met  on  a 
continuing  basis,  failures  will  occur. 

In  response  to  these  comments. 
§  1.401(a)(4)-ll(g)  of  these  regulations 
is  modified  to  permit  certain  corrective 
amendments  to  the  availability  of 
benefits,  rights,  and  features.  Because  it 
is  difficuh  or  impossible,  in  many  cases, 
to  make  a  benefit,  right,  or  feature 
meaningfully  available  on  a  retroactive 
basis,  a  corrective  amendment 
increasing  availability  is  required  only 
on  a  prospective  basis.  However,  in 
order  to  take  the  correction  into  account 
for  a  plan  year,  the  group  of  employees 
to  whom  the  benefit,  right,  or  feature  is 
available  (after  taking  the  amendment 


into  account)  generally  must  satisfy  the 
nondiscriminatory  requirement  of 
section  410(b)  using  the  safe-harbor 
percentage  applicable  to  the  plan.  In 
addition,  the  amendment  must  remain 
in  effect  until  the  end  of  the  plan  year 
following  the  year  in  which  the 
amendment  is  effective,  and  must  not  be 
part  of  a  pattern  of  amendments  used  to 
correct  repeated  failures  of  the  same 
benefit,  right  or  feature.  Other  rules 
relating  to  retroactive  correction  also 
apply  (e.g.,  the  requirement  that  the 
correction  be  made  no  later  than  the 
15th  day  of  the  10th  month  after  the 
close  of  a  plan  year). 

As  an  alternative  to  increasing 
availability,  tlje  regulations  also  permit 
an  employer  to  make  a  corrective 
amendment  by  the  last  day  of  the  plan 
year  eliminating  the  benefit,  right,  or 
feature  (to  the  extent  permitted  under 
section  411(d)(6)).  In  that  case,  the 
amendment  will  be  treated  as  if  it  were 
in  effect  throughout  the  plan  year  for 
purposes  of  nondiscrimination  testing. 
In  addition,  the  regulations  are  modified 
to  allow  for  retroactive  correction  for 
purposes  of  satisfying  the  section  401  (k) 
and  (m)  coverage  and  availability 
requirements  if  certain  conditions  are 
satisfied. 

4.  Nondiscrimination  Testing  of  Plan 
Amendments  and  Plan  Terminations 

Section  1.401(a)(4)-5  of  the 
regulations  provides  for  facts-and- 
circumstances  testing  of  the  effect  of 
plan  amendments  (including  plan 
amendments  granting  past  service), 
focusing  on  whether  the  timing  of  a  plan 
amendment  or  series  of  amendments 
discriminates  significantly  in  favor  of 
highly  compensated  employees  or 
highly  compensated  former  employees. 
In  addition,  this  section  contains  pre- 
termination  restrictions  on  payments  to 
certain  highly  compensated  employees, 
to  which  these  regulations  make  minor 
clarifying  modifications. 

5.  Employee  Contributions  in  Defined 
Benefit  Plans  and  Imputation  of 
Permitted  Disparity 

Section  1.401(a)(4)-6  of  the 
regulations  contains  rules  for  defined 
benefit  plans  that  include  employee 
contributions.  In  general,  benefits 
derived  from  employer  contributions 
must  be  tested  separately  from  those 
derived  from  employee  contributions.  In 
order  to  facilitate  nondiscrimination 
testing,  the  regulations  contain 
simplified  alternatives  to  the  section 
411(c)  method  for  determining  the 
portion  of  the  benefit  derived  from 
employer  contributions.  Section 
1.401(a)(4)-7  contains  rules  for  taking 
permitted  disparity  into  account  in 
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(general  testing.  These  regulations 
Finalize,  with  minor  revisions,  the  rules 
contained  in  these  sections  of  the 
proposed  regulations. 

6.  Cross-testing 

Section  1.401(a)(4)-8  contains  rules 
for  testing  deHned  contribution  plans  on 
the  basis  of  benefits  and  defined  benefit 
plans  on  the  basis  of  contributions.  This 
seel  ion  sets  forth  the  method  for 
determining  equivalent  accrual  rates  in 
the  case  of  a  defined  contribution  plan 
or  equivalent  allocation  rates  in  the  case 
of  a  defined  benefit  plan  and 
coordinates  the  testing  of  these  rates 
widi  the  general  tests  in  §§  1.401(a)(4)- 
2  and  1.401(a)(4)-3.  In  response  to 
comments,  these  rules  have  been 
modified  to  provide  that  an  employer 
that  is  cross-testing  a  defined 
contribution  plan  by  using  the  current 
plan  year  as  the  measurement  period 
under  the  general  test  may  disregard 
income,  expenses,  gains,  and  losses 
allocated  during  the  current  plan  year 
that  are  attributable  to  the  allocation  for 
the  current  plan  year.  Thus,  such  an 
employer  may  generally  test  by  taking 
into  account  only  contributions  and 
forfeitures  allocated  during  the  current 
plan  year. 

This  section  also  provides  safe- 
harbor-testing  rules  for  defined  benefit 
plans  that  are  part  of  a  floor  offset 
arrangement.  The  fresh-start  rules  in 
§  1.401(a)(4)-13  have  been  made  more 
flexible  in  their  application  to  floor 
offset  plans  that  have  been  amended  to 
eliminate  the  offset  provision  for  future 
accruals. 

The  September  1991  regulations  in 
§§  1.401(a)(4)-8  and  1.401(a)(4)-13  also 
provided  safe-harbor-testing  rules  for 
cash  balance  plans.  Those  rules 
generated  significant  comment.  Because 
the  Treasury  and  the  Service  are 
continuing  to  review  these  comments, 
amendments  to  those  rules  will  be 
proposed  at  a  later  date. 

7.  Plan  Aggregation  and  Disaggregation 

Section  1.401(a)(4)-9  requires  plans 
that  are  aggregated  for  purposes  of 
section  410(b)  to  be  aggregated  for 
purposes  of  section  401(a)(4)  testing.  In 
general,  an  aggregated  plan  is  tested 
under  the  same  rules  applicable  to 
single  plans.  However,  special  rules  are 
provided  for  an  aggregated  plan  that 
includes  one  or  more  defined 
contribution  plans  and  one  or  more 
defined  benefit  plans  (DB/DC  plan). 
This  section  also  contains  rules  that 
allow  a  plan  to  be  restructured  and 
treated  as  consisting  of  separate 
component  plans  that  may  be  tested 
separately  under  section  401(a)(4).  In 
response  to  comments,  minor 


modifications  and  clariFcations  have 
been  made. 

6.  Nondiscrimination  Testing  of  Former 
Employees 

The  regulations  require  separate 
testing  of  former  employees  under 
§  1.401(a)(4>-10.  As  uncer  the  proposed 
regulations,  the  amount  of  contributions 
or  benefits  and  the  avaii ability  of 
benefits,  rights,  and  features  provided  to 
former  employees  will  be 
nondiscriminatory  if  all  of  the  relevant 
facts  and  circumstances  show  that  the 
plan  does  not  discriminate  significantly 
in  favor  of  highly  compansated  former 
employees. 

9.  Vesting  and  Service  Crediting 

Section  1.40l{a)(4)-H  contains  facts- 
and-circumstances  rules  for  determining 
whether  the  vesting  anc  service 
crediting  provisions  of  3  plan  are 
nondiscriminatory.  Specifically,  the 
rules  allow  plans  to  recognize  service 
with  another  employer  (either  by 
granting  pre-partidpation  service  when 
an  employee  transfers  from  the  other 
employer  or  by  imputing  service  after  an 
employee  has  transferred  to  the  other 
employer)  or  to  impute  service  during  a 
leave  of  absence  or  a  period  of  reduced 
work  schedule,  provided  that  the 
following  facts-and-circumstances 
standards  are  met:  (i)  All  similarly- 
situated  employees  art  treated  in  the 
same  way,  (ii)  there  is  a  legitimate 
business  reason  for  crediting  the  service, 
and  (iii)  the  crediting  of  the  service  does 
not  discriminate  significantly  in  favor  of 
highly  compensated  employees. 

In  response  to  comnents.  these 
regulations  clarify  that  the  pre- 
participation  and  imputed  service  rules 
apply  to  defined  contribution  plans,  as 
well  as  to  defined  benefit  plans. 
However,  service  cretiiting  generally  is 
not  relevant  for  amounts  testing  of 
defined  contribution  plans  except  to 
determine  whether  a  plan  meets  the 
uniform  points  allocation  formula  safe 
harbor.  In  addition,  the  rules  for  cross- 
testing  defined  contribution  plans  allow 
only  years  of  service  in  which  an 
employee  has  benefited  under  the  plan 
to  be  taken  into  account.  The  limits 
under  section  415(c)  also  may  limit  the 
extent  to  which  service  and 
compensation  outside  the  controlled 
group  may  be  taken  into  account  under 
a  defined  contribution  plan. 

10.  Definitions 

The  regulations  contain  a  number  of 
irap>ortant  definitions  used  in  applying 
the  rules  contained  in  the  regulations.  In 
addition  to  the  change  to  the  definition 
of  uniform  normal  retirement  age 
described  in  the  earl  er  discussion  of 


safe-haibor  testing,  the  regulations 
incorporate  modifications  to  certain 
definitions  which  were  proposed  in 
related  regulations. 

11.  Effective  Dates 

The  regulations  generally  are  effective 
for  plan  years  beginning  on  or  after 
January  1, 1994,  or,  in  the  case  of 
governmental  plans  and  plans 
maintained  by  tax-exempt 
organizations,  for  plan  years  beginning 
on  or  after  January  1, 1996.  For  plan 
years  beginning  on  or  after  the  first  day 
of  the  first  plan  year  to  which  the 
amendments  made  by  section  1 1 12(a)  of 
the  Tax  Reform  Act  of  1986  (TR.'\  "86) 
apply  and  before  the  applicable 
regulatory  effective  date,  §  1.401(a)(4)- 
13  provides  that  a  plan  must  be 
operated  in  accordance  with  a 
reasonable,  good  faith  interpretation  of 
the  requirements  of  section  401(a)(4). 
taking  into  account  pre-existing 
guidance  and  the  amendments  made  by 
TRA  '86  to  related  Code  provisions, 
such  as  sections  401(1).  401(a)(17).  and 
410(b).  Whether  compliance  is 
reasonable  and  in  good  faith  generally 
will  be  determined  on  the  basis  of  all 
relevant  facts  and  circumstances, 
including  the  extent  to  which  the 
employer  has  consistently  resolved 
unclear  issues  in  its  favor.  Reasonable, 
good  faith  compliance  will  be  deemed 
to  exist,  however,  if  a  plan  is  operated 
in  accordance  with  the  1990  proposed 
regulations,  the  September  1991 
regulations,  the  January  1993  proposed 
regulations,  or  these  final  r^ulations. 

In  Notice  92-36. 1992-2  C.B.  364.  the 
Service  provided  transition  relief  and 
extended  the  date  by  which  plan 
amendments  to  comply  with  TRA  '86 
must  be  made  generally  until  the  close 
of  the  first  plan  year  for  which  these 
regulations  are  effective.  This  extended 
amendment  date  and  related  transition 
relief,  combined  with  the  reasonable, 
good  faith  compliance  standard,  are 
designed  to  ensure  that  plan  sponsors 
have  a  reasonable  period  in  which  to 
amend  qualified  plans. 

Governmental  Plans 

The  regulations  retain  the  special 
transition  rule  for  governmental  plans. 
Thus,  section  401(a)(4)  is  deemed 
satisfied  in  the  case  of  governmental 
plans  described  in  section  414(d)  for 
plan  years  beginning  before  1996.  Some 
commentators  have  suggested  that 
governmental  plans  should  not  be 
subject  to  nondiscrimination  testing. 
However,  in  the  absence  of  statutory 
provisions  excepting  governmental 
plans  from  these  requirements,  the 
regulations  recognize  their  applicability. 
Nevertheless,  the  Treasury  and  the 
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Service  recognize  that  governmental 
plans  may  have  certain  unique  features 
relating  to  the  sponsoring  employer's 
status  as  a  governmental  entity. 
Comments  have  been  received  on  such 
features,  and  additional  comments  are 
specifically  requested  from 
governmental  employers  regarding 
appropriate  modifications  to  the 
regulations  to  take  into  account  the 
operation  of  governmental  plans. 

Plans  Maintained  by  More  Than  One 
Employer 

Multiple  employer  plans  must  satisfy 
section  401(a)(4)  on  an  employer-by- 
employer  basis  rather  'ban  on  the  basis 
of  participating  emplovers  in  the 
aggregate.  Any  noncollectively 
bargained  portion  of  a  multiemployer 
plan  is  tested  as  a  multiple  employer 
plan.  The  consequences  of  failure  to 
satisfy  section  401(a)(4)  with  respect  to 
any  component  of  this  testing  process 
may  affect  the  plan  for  all  participating 
employers.  The  regulations  do  not 
provide  an  exception  to  this  rule. 
However,  where  a  multiemployer  plan 
or  a  multiple  employer  plan  fails  to 
satisfy  section  401(a)(4),  the 
Commissioner  could,  in  a  proper  case, 
treat  the  plan  as  satisfying  section 
401(a)(4)  for  innocent  employers  by 
requiring  corrective  and  remedial  action 
with  respect  to  the  plan.  Such  remedial 
action  could  include  allowing  the 
withdrawal  of  an  offending  employer, 
allowing  a  disqualifying  defect  to  be 
ciued  within  a  reasonable  period  of  time 
after  the  plan  administrator  has  or 
should  have  knowledge  of  the 
disqualifying  event  or  was  otherwise 
notified  by  the  Service  of  the 
disqualifying  defect,  or  requiring  plan 
amendments  to  prevent  future 
disqualify'ing  events.  In  addition,  it  is 
anticipated  that  guidance  on  data 
collection  and  testing  will  be  provided 
for  multiemployer  plans  in  the  proposed 
revenue  procedure  on  substantiating 
compliance  when  that  document  is 
finalized. 

Effect  on  Other  Laws 

Compliance  with  the  provisions  of 
these  regulations  does  not  ensure 
compliance  with  other  applicable 
Federal  laws,  including,  but  not  limited 
to,  the  provisions  of  Title  I  of  the 
Employee  Retirement  Income  Security 
Act  of  1974,  which  are  administered  by 
the  Secretary  of  Labor  pursuant  to 
Reorganization  Plan  Number  4  of  1978. 
Employers  should  note  that  plan 
amendments  pursuant  to  this  regulation 
may  necessitate  reporting  and 
disclosure  under  that  Act,  including 
requirements  relating  to  summary  plan 


descriptions  and  summaries  of  material 
modifications. 

Special  Analyses 

It  has  been  determined  that  these 
rules  are  not  major  rules  as  defined  in 
Executive  Order  12291.  Therefore,  a 
Regulatory  Impact  Analysis  is  not 
required.  It  also  has  been  determined 
that  section  553(b)  of  the  Administrative 
Procedure  Act  (5  U.S.C.  chapter  5)  and 
the  Regulatory  Flexibility  Act  (5  U.S.C. 
chapter  6)  do  not  apply  to  these 
regulations,  and,  therefore,  a  Regulatory 
Flexibility  Analysis  is  not  required. 
Pursuant  to  section  7805(0  of  the 
Internal  Revenue  Code,  the  notice  of 
proposed  rulemaking  was  submitted  to 
the  Small  Business  Administration  for 
comment  on  its  impact  on  small 
business. 

Drafting  Information 

The  principal  authors  of  these 
regulations  are  Nancy  J.  Marks,  David 
Munroe,  Marjorie  Hof&nan,  and  Patricia 
McDermott  of  the  Office  of  the  Associate 
Chief  Counsel  (Employee  Benefits  and 
Exempt  Organizations),  Internal 
Revenue  Service.  However,  personnel 
from  other  offices  of  the  Service  and 
Treasury  Department  participated  in 
their  development. 

List  of  Subjects  in  26  CFR  Part  1 

Income  taxes.  Reporting  and 
recordkeeping  requirements. 

Adoption  of  Amendments  to  the 
Regulations 

Accordingly,  26  CFR  part  1  Is 
amended  as  follows: 

PART  1— INCOME  TAXES 

Paragraph  1.  The  authority  citation 
for  part  1  continues  to  read,  in  part,  as 
follows: 

Authority:  26  U.S.C  7805  •  *   * 

« 

Par.  2.  Section  1.401-4  is  amended  by 
revising  the  section  heading  and 
paragraph  (d)  to  read  as  follows: 

S  1.401-4    Discrimination  as  to 
contributions  or  t>enefits  (betore  1994). 

•        «        *        *        * 

(d)(1)  Except  as  provided  in  paragraph 
(d)(2)  of  this  section,  the  provisions  of 
this  section  do  not  apply  to  plan  years 
beginning  on  or  after  January  1, 1994. 
For  rules  applicable  to  plan  years 
beginning  on  or  after  January  1. 1994, 
see  §§  1.401(a)(4)-l  through  1.401(a)(4>- 
13. 

(2)  In  the  case  of  plans  maintained  by 
organizations  exempt  from  income 
taxation  under  section  501(a),  including 
plans  subject  to  section  403(b)(12)(A)(i) 
(nonelective  plans),  the  provisions  of 


this  section  do  not  apply  to  plan  years 
beginning  on  or  after  January  1, 1996. 
For  rules  applicable  to  plan  years 
begirming  on  or  after  January  1, 1996, 
see  §§  1.401(a)(4)-l  through  1.401(a)(4)- 
13. 

Par.  3.  Section  1.401(a)-4  is  amended 
by  revising  the  section  heading  and 
paragraph  A-6(a)  to  read  as  follows: 

%  1 .401  (a)-4    Optional  forms  of  benefit 
(before  1994). 


A-6:  (a)  General  effective  date — (1)  In 
general.  Except  as  otherwise  provided 
in  this  section,  the  provisions  of  this 
section  are  effective  January  30, 1986, 
and  do  not  apply  to  plan  years 
beginning  on  or  after  January  1, 1994. 
For  rules  applicable  to  plan  years 
beginning  on  or  after  January  1, 1994, 
see  §§1.401(a)(4)-l  through  1.401(a)(4)- 
13. 

(2)  Plans  of  tax-exempt  organizations. 
In  the  case  of  plans  maintained  by 
organizations  exempt  from  income 
taxation  under  section  501(a),  including 
plans  subject  to  section  403(b)(12)(A)(i) 
(nonelective  plans),  except  as  otherwise 
provided  in  this  section,  the  provisions 
of  this  section  are  effective  January  30, 
1986,  and  do  not  apply  to  plan  years 
beginning  on  or  after  January  1, 1996. 
For  rules  applicable  to  plan  years 
beginning  on  or  after  January  1, 1996, 
see  §§1.401(a)(4)-l  through  1.401(a)(4)- 
13. 


Paragraph  4.  Sections  1.401(a)(4)-0 
through  1.401(a)(4)-8(c)(2)(iii)  and 
§§1.401(a)(4)-«(d)  through  1.401(a)(4)- 
13(e)  are  revised  and  §  1.401(a)(4)- 
8(c)(2)(iv)  is  added  to  read  as  follows: 

S 1 .401  (a)(4)-0    Table  of  contents. 

This  section  contains  a  listing  of  the 
major  headings  of  §§  1.401  (a)(4)-l 
through  1.401(a)(4>-13. 

§1.40J(aj(4)-t     Nondiscrimination 
requirements  of  section  401[a)(4) 

(a)  In  general. 

(b)  Requirements  a  plan  must  satisfy. 

(1)  In  general. 

(2)  Nondiscriminatory  amount  of 
contributions  or  benefits. 

(3)  Nondiscriminatory  availability  of 
benefits,  rights,  and  features. 

(4)  Nondiscriminatory  effect  of  plan 
amendments  and  terminations. 

(c)  Application  of  requirements. 

(1)  In  general. 

(2)  Interpretation. 

(3)  Plan-year  basis  of  testing. 

(4)  Application  of  section  410(b)  rules. 

(5)  Collectively-bargained  plans. 

(6)  Former  employees. 

(7)  Employee-provided  contributions  and 
beneflts. 

(8)  Allocation  of  earnings. 

(9)  Rollovers,  transfers,  and  buybacks. 
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(10)  Vesting. 

( 1 1 )  Crediti  ng  service. 

(12)  Governmental  plans. 

(13)  Employee  stock  owncnhip  plans 

(14)  Section  401(h)  bencPits. 

(15)  Derinitions. 

(16)  Effective  dates  and  fre.sh-start  rulex 
(d)  Additional  guidance. 

i  l.401(all4)-2    Nondiscrimination  in 
amount  of  em  filoyer  contributions  undfva 
defined  contribution  plan 

(.<)  Introduction. 

(1)  Overview. 

(2)  Alternative  muthuds  of  satisfying 
nondiscriminatory  amount  requirement. 

Ui)  Safe  harbors. 

(1)  In  general. 

(2)  Safe  hartxir  for  plans  with  uniform 
allocation  formula. 

(3)  .Safe  harbor  for  plans  with  uniform 
points  allocation  formula. 

(4)  L'se  uf  safe  hartwrs  not  precluded  by 
certain  plan  provisions. 

(c)  General  test  for  nondiscrimination  in 

amount  of  contributions. 

(1)  General  rule. 

(2)  Determination  of  allocation  rates. 

(3)  Satisfection  of  section  410(b)  by  a  rate 
group. 

(4)  Examples. 

§l.401(aH4h3    Nondiscrimination  m 
amount  of  employer-provided  benefits  under 
a  defined  benefit  plan 

(d)  Introduction. 

(1)  Overview. 

(2)  Alternative  methods  of  satisfying 
nondiscriminatory  amoimt  requirement. 

(b|  Safe  harbors. 

(1 )  In  general. 

(2)  Uniformity  requirements. 

(3|  Safe  harbor  for  unit  credit  plans. 

(4)  Safe  haibor  for  plans  using  fractional 
accrual  rule. 

(5)  Safe  hartx>r  for  insurance  contract 
plans. 

(6)  Use  of  safe  harbors  not  precluded  by 
certain  plan  provisions. 

(c|  General  test  for  nondiscrimination  in 
amount  of  benefits. 

(1)  General  rule. 

(2)  Satisfaction  of  section  410(b)  by  a  rote 
group. 

(3)  Certain  violations  disregarded. 

(4)  Examples. 

(d)  Determination  of  accrual  rates.' 

(1)  Defmitions. 

(2)  Rules  of  application. 

(3)  Optional  rules. 

(4)  Examples. 

M  Compensation  rules. 

(1)  In  general. 

(2)  Average  annual  compensation 

(3)  Examples, 
(f)  Special  rules. 

(1)  In  general. 

(2)  Certain  qualified  disability  benefits. 

(3)  Accruals  after  normal  retirement  age 

(4)  Early  retirement  window  benefits. 

(5)  Unpredictable  contingent  event 
benefits. 

(6)  Determination  of  benefits  on  other  than 
plan-year  basis. 

(7)  Adjustments  for  certain  plan 
distiibutions. 


(8)  Adjustment  for  certain  QPSA  charges. 

(9)  Disregard  of  certain  offsets. 

(10)  Special  rule  for  multiemployer  plans 

§  t.40tlaH4)-4    Nondiscriminatory 
availability  of  benefits,  rights,  and  ^tiires 

(a)  Introduction. 

(b)  Co^irrent  availability,  i    . 

(1)  General  rule. 

(2)  Determination  nf  current  availability 

(3)  Benefits,  rights,  and  features  that  are 
eliminatffd  prospectively. 

(c)  Effective  availability. 

(1)  General  rule. 

(2)  Examples. 

(d)  Special  rules. 

(1)  Mergers  and  acquisitions. 

(2)  Frozen  participants. 

(3)  Early  rctiremen'  window  benefits. 

(4)  Permissive  a^gr-gation  of  certain 
benefits,  rights,  rr  features. 

(5)  Certain  <ipousal  benefits. 

(6)  Special  ESOP  rules. 

(7)  Special  testing  rule  for  unpredictable 
contingent  event  benefits 

(e)  Definitions. 

(1)  Optional  form  of  benefit 

(2)  Ancillary  benefrt. 

(31  Other  right  or  feature. 

§  1.401(a)(4)-5    Plan  amendments  and  plan 
terminations 

(a)  Introduction. 
(1)Over\icw. 

(2)  Facts-and-circumstances  determination. 

(3)  Safe  haibor  for  certain  grants  of  benefits 
for  past  periods. 

(4)  Examples. 

(b)  Pre-term ination  restrictions. 

(1)  Required  provisions  in  defined  benefit 
plans. 

(2)  Restriction  of  benefits  upon  plan 
termination. 

(3)  Restrictions  on  distributions. 

(4)  Operational  restrictions  on  certain 
money  purchase  pension  plans. 

$  1.401(a)l4}-6    Contributory  defined  benefit 
plans 

(a)  introduction. 

(b)  Determination  of  employer-provided 

benefit. 

(1)  General  rule. 

(2)  Composition-of-work-forcc  method. 

(3)  Minimum-benefit  method. 

(4)  Grandfather  rules  for  plans  in  existence 
on  May  14. 1990. 

(5)  Govern  mcp.t-plan  method. 

(6)  Cessation  of  employee  contributions. 

(c)  Rules  applicable  in  determining  whether 

employee-provided  benefits  are 
nondiscriminatory  in  amount. 

(1)  In  general. 

(2)  Same  rate  of  contributions. 

(3)  Total-benefits  method. 

(4)  Grandfather  rule  for  plans  in  existence 
on  May  14. 1990. 

§1.401  (aH4i-7    Imputation  of  permitted 
disparity 

(a)  Introduction. 

(b)  Adjusting  allocation  rates. 

(1)  In  general. 

(2)  Employees  whose  plan  year 
compensation  does  not  exceed  taxable 
wage  base. 


.  (3)  Employees  whose  plan  year 

compensation  exceeds  taxable  wage 
base. 

(4)  Definitions. 

(5)  Example. 

(c)  Adjusting  accrual  rates. 

(1)  In  general. 

(2)  Employees  whose  average  annual 
uimpensation  does  not  exceed  covered 
compensation. 

(.J)  Employees  whose  average  annual 
compensation  exceeds  covered 
compensation. 

(4)  Definitions. 

(5)  Employees  with  negative  unadjusted 
accrual  rates. 

(6)  Example. 

(d)  Rules  of  general  application. 

(1)  Eligible  plans. 

(2)  Exceptions  from  consistency 
requirements. 

(3)  Overall  permitted  disparity 

§t.401(aH4Hl    Cross-testing 

(a)  Introduction. 

(b)  Nondiscrimination  in  amount  of  tjcnefils 

provided  under  a  defined  contributH>n 
plan. 

(1)  General  rule. 

(2)  Determination  of  equivalent  accrual 
rates. 

(3)  Safe-hartxir  testing  method  for  target 
benefit  plans. 

(c)  Nondiscrimination  in  amount  of 

contributions  under  a  defined  benefit 
plan. 

(1)  General  rule. 

(2)  Determination  of  equivalent  allocation 
rates. 

(3)  Safe  harbor  testing  method  for  cash 
balance  plans. 

(d)  Safe-harbor  testing  method  for  defined 

benefit  plans  that  are  part  of  a  floor-offset 
arrangement. 

(1)  General  rule. 

(2)  Application  of  safe-harbur  testing 
method  to  qualified  offset  arrangements. 

§1.40l(aH4f-9    Plan  agg^gation  and 
restructuring 

(a)  Introduction. 

(b)  Application  of  nondiscrimination 

requirements  to  DB/DC  plans. 

(1)  General  rule. 

(2)  Special  rules  for  demonstrating 
nondiscrimination  in  amount  of 
contributions  or  benefits. 

(3)  Optional  rules  for  demonstrating 
nondiscrimination  in  availability  of 
certain  benefits,  rights,  and  features. 

(c)  Plan  restnicturing. 

(1)  General  rule. 

(2)  Identification  of  component  plans. 

(3)  Satisfaction  of  section  401(a)(4)  by  a 
component  plan. 

(4)  Satisfaction  of  section  410(b)  by  a 
component  plan. 

(5)  Effect  of  restructuring  under  other 
sections. 

(6)  Examples. 

§1.401(aH4hlO    Testing  of  former 
employees 

(a)  Introduction. 

(b)  Nondiscrimination  in  amount  of 

contributions  or  benefits. 
(1)  General  rule. 


Q 
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(2)  Permitted  disparity. 

(3)  Examples. 

(c)  Nondiscrimination  in  availability  of 
benefits,  rights,  or  features. 

§  1.40UaH4hi  J     Additional  rules 

(a)  Introduction. 

(b)  Rollovers,  transfers,  and  buybacks. 

(1)  Rollovers  and  elective  transfers. 

(2)  Other  transfers.  |  Reserved) 

(3)  Employee  buybacks. 

(c)  Vesting 

(1)  General  rule. 

(2)  Deemed  equivalence  of  statutory 
vesting  schedules. 

(3)  Safe  harbor  for  vesting  schedules. 

(4)  Examples. 

(d)  Service-crediting  rules. 

(1)  Overview. 

(2)  Manner  of  crediting  service. 

(3)  Service-crediting  period. 

(e)  Family  aggregation  rules.  IReservedj 
If)  Governmental  plans.  IReserved] 

(g)  Corrective  amendments. 

(1)  In  general. 

(2)  Scope  of  corrective  amendments. 

(3)  Conditions  for  corrective  amendments. 

(4)  Corrective  amendments  must  have 
substance. 

(5)  Effect  under  other  statutory 
requirements. 

(6)  Examples. 


Definitions 

Effective  dates  and  fresh- 


§1.40UaH4)-J2 

§1.401(a)l4}-J3 
start  rules 

(a)  General  effective  dates. 

(1)  In  general. 

(2)  Plans  of  tax-exempt  organizations. 

(3)  Compliance  during  transition  period. 

(b)  Effective  date  for  governmental  plans. 

(cj  Fresh-start  rules  for  defined  benefit  plans. 
(1)  Introduction. 
(2]  General  rule. 

(3)  Definition  of  frozen. 

(4)  Fresh-start  formulas. 

(5)  Rules  of  application. 

(6)  Examples. 

(d)  Compensation  adjustments  to  frozen 

accrued  benefits. 

(1)  Introduction. 

(2)  In  general. 

(3)  Plan  requirements. 

(4)  Meaningful  coverage  as  of  fresh-start 
date. 

(5)  Meaningful  ongoing  coverage. 

(6)  Meaningful  current  benefit  accruals. 

(7)  Minimum  benefit  adjustment. 

(8)  Adjusted  accrued  benefit. 

(9)  Examples. 

(e)  Determination  of  initial  theoretical  reserve 

for  target  benefit  plans. 

(1)  General  rule. 

(2)  Example. 

(f)  Special  fresh-start  rules  for  cash  balance 

plans. 

(1)  In  general. 

(2)  Alternative  formula. 

(3)  Limitations  on  formulas. 

S 1 .401  (a)(4)-1    Nondiscrimination 
requirenwnts  of  section  401(a)(4). 

(a)  In  general.  Section  401(a)(4) 
provides  that  a  plan  is  a  qualified  plan 
only  if  the  contributions  or  the  benefits 
provided  under  the  plan  do  not 


discriminate  in  favor  of  HCEs.  Whether 
a  plan  satisfies  this  requirement 
depends  on  the  form  of  the  plan  and  on 
its  effect  in  operation.  In  making  this 
determination,  intent  is  irrelevant.  This 
section  sets  forth  the  exclusive  rules  for 
determining  whether  a  plan  satisfies 
section  401(a)(4).  A  plan  that  complies 
in  form  and  operation  with  the  rules  in 
this  section  therefore  satisfies  section 
401(a)(4). 

(b)  Requirements  a  plan  must 
satisfy — (1)  In  general.  In  order  to  satisfy 
section  4Gl(a)(4).  a  plan  must  satisfy 
each  of  the  requirements  of  this 
paragraph  (b). 

(2)  Nondiscriminatory  amount  of 
contributions  or  benefits — (i)  General 
rule.  Either  the  contributions  or  the 
benefits  provided  under  the  plan  must 
be  nondiscriminatory  in  amount.  It  need 
not  be  shown  that  both  the 
contributions  and  the  benefits  provided 
are  nondiscriminatory  in  amount,  but 
only  that  either  the  contributions  alone 
or  the  benefits  alone  are 
nondiscriminatory  in  amount. 

(ii)  Defined  contribution  plans — (A) 
General  rule.  A  defined  contribution 
plan  satisfies  this  paragraph  (b)(2)  if  the 
contributions  allocated  under  the  plan 
(including  forfeitures)  are 
nondiscriminatory  in  amount  under 
§  1.401(a)(4>-2.  Alternatively,  a  defined 
contribution  plan  (other  than  an  ESOP) 
satisfies  this  paragraph  (b)(2)  if  the 
equivalent  benefits  provided  under  the 
plan  are  nondiscriminatory  in  amount 
under  §  1.401(a)(4)-«(b).  Section 
1.401(a)(4}-8(b)  includes  a  safe-harbor 
testing  method  for  contributions 
provided  under  a  target  benefit  plan. 

(B)  Section  401  (k)  plans  and  section 
401  (m)  plans.  A  section  401  (k)  plan  is 
deemed  to  satisfy  this  paragraph  (b)(2) 
because  §  1.410(b>-9  defines  a  section 
401  (k)  plan  as  a  plan  consisting  of 
elective  contributions  under  a  qualified 
cash  or  deferred  arrangement  (i.e.,  one 
that  satisfies  section  401  (k)(3),  the 
nondiscriminatory  amount  requirement 
applicable  to  qualified  cash  or  deferred 
arrangements).  A  section  401  (m)  plan 
satisfies  this  paragraph  (b)(2)  only  if  the 
plan  satisfies  §§  1.401(m>-l(b)  and 
1.401(m)-2.  Contributions  under  a 
nonqualified  cash  or  deferred 
arrangement,  elective  contributions 
described  in  §  1.401(k)-l(b)(4)(iv)  that 
fail  to  satisfy  the  allocation  and 
compensation  requirements  of 
§  1.401(k)-l(b)(4)(i),  matching 
contributions  that  fail  to  satisfy 
§  1.401(m)-l(b)(4)(ii)(A),  and  qualified 
nonelective  contributions  treated  as 
elective  or  matching  contributions  for 
certain  purposes  under  §§  1.401(k)- 
1(b)(5)  and  1.401(m)-l(b)(5). 
respectively,  are  not  subject  to  the 


special  rule  in  this  paragraph 
(b)(2)(ii)(B),  because  they  are  not  treated 
as  part  of  a  section  401  (k)  plan  or 
section  401  (m)  plan  as  those  terms  are 
defined  in  §  1.410(b)-9.  The 
contributions  described  in  the  preceding 
sentence  must  satisfy  paragraph 
(b)(2)(ii)(  A)  of  this  section. 

(iii)  Defined  benefit  plans.  A  defined 
benefit  plan  satisfies  this  paragraph 
(b)(2)  if  the  benefits  provided  under  the 
plan  are  nondiscriminatory  in  amount 
under  §  1.401(a)(4)-3.  Alternatively,  a 
defined  benefit  plan  satisfies  this 
paragraph  (b)(2)  if  the  equivalent 
allocations  provided  under  the  plan  are 
nondiscriminatory  in  amount  under 
§1.401(a)(4)-8(c).  Section  1.401(a)(4)- 
8(c)  includes  a  safe-harbor  testing 
method  for  benefits  provided  under  a 
cash  balance  plan.  In  addition, 
§  1.401(a)(4)-8(d)  provides  a  safe-harbor 
testing  method  for  benefits  provided 
under  a  defined  benefit  plan  that  is  part 
of  a  floor-offset  arrangement. 

(3)  Nondiscriminatory  availability  of 
benefits,  rights,  and  features.  All 
benefits,  rights,  and  features  provided 
under  the  plan  must  be  made  available 
in  the  plan  in  a  nondiscriminatory 
manner.  Rules  for  determining  whether 
this  requirement  is  satisfied  are  set  forth 
in§1.401(a)(4)-4. 

(4)  Nondiscriminatory  effect  of  plan 
amendments  and  terminations.  The 
timing  of  plan  amendments  must  not 
have  the  effect  of  discriminating 
significantly  in  favor  of  HCEs.  Rules  for 
determining  whether  this  requirement  is 
satisfied  are  set  forth  in  §  1.401  (a)(4>- 
5(a).  Section  1.401(a)(4}-5(b)  provides 
additional  requirements  regarding  plan 
terminations. 

(c)  Application  of  requirements — (1) 
In  general.  The  requirements  of 
paragraph  (b)  of  this  section  must  be 
applied  in  accordance  with  the  rules  set 
forth  in  this  paragraph  (c). 

(2)  Interpretation.  The  provisions  of 
§§1.401(a)(4)-l  through  1.401(a)(4)-13 
must  be  interpreted  in  a  reasonable 
manner  consistent  with  the  purpose  of 
preventing  discrimination  in  favor  of 
HCEs. 

(3)  Plan-year  basis  of  testing.  The 
requirements  of  paragraph  (b)  of  this 
section  are  generally  applied  on  the 
basis  of  the  plan  year  and  on  the  basis 
of  the  terms  of  the  plan  in  effect  during 
the  plan  year.  Thus,  unless  otherwise 
provided,  the  compensation, 
contributions,  benefit  accruals,  and 
other  items  used  to  apply  these 
requirements  must  be  determined  with 
respect  to  the  plan  year  being  tested. 
However,  §  1.401(a)(4)-ll(g)  provides 
rules  allowing  for  corrective 
amendments  made  after  the  close  of  the 
plan  year  to  be  taken  into  account  in 
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satisfying  certain  requirements  under 
paragraph  (b)  of  this  section. 

(4)  Application  of  section  410(b) 
rules — (i)  Relationship  between  sections 
401(aH4)  and  4W(b).  To  be  a  qualiHed 
plan,  a  plan  must  satisfy  both  sections 
410(b)  and  401(a)(4).  Section  410(b) 
requires  that  a  plan  benefit  a 
nondiscriminatory  group  of  employees, 
and  section  401(a)(4)  requires  that  the 
contributions  or  benefits  provided  to 
employees  benefiting  under  the  plan  not 
discriminate  in  favor  of  HCEs. 
Consistent  with  this  requirement,  the 
definition  of  a  plan  subject  to  testing 
under  section  401(a)(4)  is  the  same  as 
the  definition  of  a  plan  subject  to  testing 
under  section  410(d),  i.e..  the  plan 
determined  after  applying  the 
mandatory  disaggregation  rules  of 

§  1.410(b)-7(c)  and  the  permissive 
aggregation  rules  of  §  1.410(b)-7(d).  In 
addition,  whichever  testing  option  is 
used  for  the  plan  year  under  §  1.410(b)- 
8(a)  (e.g.,  quarterly  testing)  must  also  be 
used  for  purposes  of  determining 
whether  the  plan  satis^es  section 
401(a)(4)  for  the  plan  year. 

(ii)  Special  rules  for  certain 
aggregated  plans.  Special  rules  are  set 
forth  in  §  1.401(a)(4)-9(b)  for  applying 
the  nondiscriminatory'  amount  and 
availability  requirements  of  paragraphs 
(b)(2)  and  (b)(3)  of  this  section  to  a  plan 
that  includes  one  or  more  defined 
benefit  plans  and  one  or  more  defined 
contribution  plans  that  have  been 
permissively  aggregated  under 
§  1.410(b)-7(d). 

(iii)  Restructuring.  In  certain 
circumstances,  a  plan  may  be 
restructured  on  the  basis  of  employee 
groups  and  treated  as  comprising  two  or 
more  plans,  each  of  which  is  treated  as 
a  separate  plan  that  must  independently 
satisfy  sections  401(a)(4)  and  410(b). 
Rules  relating  to  restructuring  plans  for 
purposes  of  applying  the  requirements 
of  paragraph  (b)  of  this  section  are  set 
forth  in  §  1.401(a)(4)-9(c). 

(iv)  References  to  section  41 0(b). 
Except  as  otherwise  specifically 
provided,  references  to  satisfying 
section  410(b)  in  §§  1.401(a)(4)-l 
through  1.401(a)(4)-13  mean  satisfying 
§  1.410(b)-2  (taking  into  account  any 
special  rules  available  in  satisfying  that 
section,  other  than  the  permissive 
aggregation  rules  of  §  1.410(b>-7(d)).  In 
the  case  of  a  plan  described  in  section 
410(c)(1)  that  has  not  made  the  election 
described  in  section  410(d)  and  is  not 
subject  to  section  403(b)(12)(A){i). 
references  in  §§  1.401(a)(4)-l  through 
1.401(a)(4)-13  to  satisfying  section 
410(b)  mean  satisfying  section  410(c)(2). 

(5)  Collectively-bargained  plans.  The 
requirements  of  paragraph  (b)  of  this 
section  are  treated  as  satisfied  by  a 


collectively-bargained  plan  that 
automaticallv  satisfies  section  410(b) 
under  §  1.410{b)-2(b)(7). 

(6)  Former  employees.  In  applying  the 
nondiscriminatory  amount  and 
availability  requirements  of  paragraphs 
(b)(2)  and  (b)(3)  of  this  section,  former 
employees  are  tested  seoarately  from 
active  employees,  unless  otherwise 
provided.  Rules  for  applying  paragraphs 
(b)(2)  and  (b)(3)  of  this  section  to  former 
employees  are  set  forth  in  §  1.401(a)(4)- 
10. 

(7)  Employee-provided  contributions 
and  benefits.  In  applying  the 
nondiscriminatory  amount  requirement 
of  paragraph  (b)(2)  of  this  section, 
employee-provided  contributions  and 
benefits  are  tested  separately  from 
employer-provided  contributions  and 
benefits,  unless  otherwise  provided. 
Rules  for  determining  the  amount  of 
employer-proN-ided  benefits  under  a 
defined  benefit  plan  tha'.  include 
employee  contributions  not  allocated  to 
separate  accounts  are  se'  forth  in 

§  1.401(a)(4>-6(b),  and  rales  for  appl)ing 
paragraph  (b)(2)  of  this  section  to 
employee  contributions  under  such  a 
plan  are  set  forth  in  §  1.401(a)(4)-6(c). 
See  paragraph  (b)(2)(ii)(3)  of  this  section 
for  rules  applicable  to  employee 
contributions  allocated  to  separate 
accounts. 

(8)  Allocation  of  earnings. 
Notwithstanding  any  other  provision  in 
§§1.401(a)(4)-l  through  1.401(a)(4)-13. 
a  defined  contribution  plan  does  not 
satisfy  paragraph  (b)(2)  of  this  section  if 
the  manner  in  which  income,  expenses, 
gains,  or  losses  are  allocated  to  accoimts 
under  the  plan  discriminates  in  favor  of 
HCEs  or  former  HCEs. 

(9)  Rollovers,  transfers,  and  buybacks. 
In  applying  the  requirements  of 
paragraph  (b)  of  this  section,  rollover 
(including  direct  rollover)  contributions 
described  in  section  402(c),  402(e)(6), 
403(a)(4),  403(a)(5),  or  408(d)(3), 
elective  transfers  described  in 
§1.411(d}-^.  Q&A-3(b),  transfers  of 
assets  and  liabilities  described. in 
section  414(1),  and  employee  buybacks 
are  treated  in  accordance  with  the  rules 
set  forth  in  §  1.401(a)(4)-ll(b). 

(10)  Vesting.  A  plan  does  not  satisfy 
the  nondiscriminatory  amount 
requirement  of  paragraph  (b)(2)  of  this 
section  unless  it  satisfies  §  1.401(a)(4)- 
11(c)  with  respect  to  the  manner  in 
which  employees  vest  in  their  accrued 
benehts. 

(11)  Crediting  service.  A  plan  does  not 
satisfy  paragraphs  (b)(2)  and  {b)(3)  of 
this  section  unless  it  satisfies 

§  1. 401  (a)(4}-l  1(d)  with  respect  to  the 
manner  in  which  employees'  service  is 
credited  under  the  plan.  Service  other 
than  actual  service  with  the  employer 


may  not  be  taken  into  account  in 
determining  whether  the  plan  satisfies 
paragraphs  (b)(2)  and  (b)(3)  of  this 
section  except  as  provided  in 
§1. 401  (a)(4)-l  1(d). 

(12)  Governmental  plans.  The  rules  of 
this  section  apply  to  a  governmental 
plan  within  the  meaning  of  section 
414(d),  except  as  provided  in 
§§1.401{a)(4)-ll(f)  and  1  401(a)(4)- 
13(b). 

(13)  Employee  stock  ownership  plans. 
IReservedl 

(14)  Section  401(h)  benefits.  In 
applying  the  requirements  of  paragraph 
(b)  of  this  section,  the  portion  of  a  plan 
providing  benefits  described  in  section 
401(h)  is  tested  separately  from  the 
portion  of  the  same  plan  providing 
retirement  benefits,  and  thus  is  not 
required  to  satisfy  this  section.  Rules 
applicable  to  section  401(h)  benefits  are 
set  forth  in  §  1.401-14(b)(2). 

(15)  Definitions.  In  applying  the 
requirements  of  this  section,  the 
definitions  in  §  1.401(a)(4M2  govern. 

(16)  Effective  dates  and  fresh-start 
rules.  In  applying  the  requirements  of 
this  section,  the  eff^ective  dates  set  forth 
in  §  1.401(a)(4)-13  govern.  Section 
1.401(a)(4)-13  also  provides  certain 
transition  and  fresh-start  rules  that 
apply  for  purposes  of  this  section. 

(d)  Additional  guidance.  The 
Commissioner  may,  in  revenue  rulings, 
notices,  and  other  guidance,  published 
in  the  Internal  Revenue  Bulletin, 
provide  any  additional  guidance  that 
may  be  necessary  or  appropriate  in 
applying  the  nondiscrimination 
requirements  of  section  401(a)(4), 
including  additional  safe  harbors  and 
alternative  methods  and  procedures  for 
satisfying  those  requirements.  See 
§  601.601(d)(2)(ii)(b)  of  this  chapter. 

§  1 .401  (a)<4>-2    Nondiscrtmtnation  in 
amount  o(  amployef  contritxitions  under  a 
defined  contribution  plan. 

(a)  Introduction — (1)  Oi'emew.  This 
section  provides  rules  for  determining 
whether  the  employer  contributions 
allocated  under  a  defined  contribution 
plan  are  nondiscriminatory  in  amount 
as  required  by  §  1.401(a)(4)- 
l(b)(2)(ii)(A).  Certain  defined 
contribution  plans  that  provide  uniform 
allocations  are  permitted  to  satisfy  this 
requirement  by  meeting  one  of  the  safe 
harbors  in  paragraph  (b)  of  this  section. 
Plans  that  do  not  provide  uniform 
allocations  may  satisfy  this  requirement 
by  satisfying  the  general  test  in 
paragraph  (c)  of  this  section.  See 
§  1.401(a)(4>-l(b)(2)(ii)(B)  for  the 
exclusive  tests  applicable  to  section 
401(k)  plans  and  section  401(m)  plans. 

(2)  Alternative  methods  of  satisfying 
nondiscriminatory  amount  requirement. 
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A  defined  contribution  plan  is 
permitted  to  satisfy  paragraph  (b)(2)  or 
(c)  of  this  section  on  a  restructured  basis 
pursuant  to  §  1.401(a)(4}-9(c). 
Alternatively,  a  defined  contribution 
plan  (other  than  an  ESOP)  is  permitted 
to  satisfy  the  nondiscriminatory  amount 
requirement  of  §  1.401(a)(4)- 
l(b)(2){ii)(A)  on  the  basis  of  equivalent 
benefits  pursuant  to  §  1.401(a)(4)-8(b). 

(b)  Safe  harbors — (1)  In  general.  The 
employer  contributions  allocated  under 
a  defined  contribution  plan  are 
nondiscriminatory  in  amount  for  a  plan 
year  if  the  plan  satisfies  either  of  the 
safe  harbors  in  paragraph  (b)(2)  or  (b)(3) 
of  this  section.  Paragraph  (b)(4)  of  this 
section  provides  exceptions  for  certain 
plan  provisions  that  do  not  cause  a  plan 
to  fail  to  satisfy  this  paragraph  (b). 

(2)  Safe  harbor  for  plans  with  uniform 
allocation  formula — (i)  General  rule.  A 
defined  contribution  plan  satisfies  the 
safe  harbor  in  this  paragraph  (b)(2)  for 
a  plan  year  if  the  plan  allocates  all 
amounts  taken  into  account  under 
paragraph  (c)(2)(ii)  of  this  section  for  the 
plan  year  under  an  allocation  formula 
that  allocates  to  each  employee  the  same 
percentage  of  plan  year  compensation, 
the  same  dollar  amount,  or  the  same 
dollar  amount  for  each  uniform  unit  of 
service  (not  to  exceed  one  week) 
performed  by  the  employee  during  the 
plan  year. 

(ii)  Permitted  disparity.  If  a  plan 
satisfies  section  401(1)  in  form, 
differences  in  employees'  allocations 
under  the  plan  attributable  to  uniform 
disparities  permitted  under  §  1.4pi(l)-2 
(including  differences  in  disparities  that 
are  deemed  uniform  under  §  1.401(1)- 


2(c)(2))  do  not  cause  the  plan  to  fail  to 
satisfy  this  paragraph  (b)(2). 

(3)  Safe  harbor  for  plans  with  uniform 
points  allocation  formula — (i)  General 
rule.  A  defined  contribution  plan  (other 
than  an  ESOP)  satisfies  the  safe  hart)or 
in  this  paragraph  (b)(3)  for  a  plan  year 
if  it  satisfies  both  of  the  following 
reguirementst 

(A)  The  plan  must  allocate  amounts 
under  a  uniform  points  allocation 
formula.  A  uniform  points  allocation 
formula  defines  each  employee's 
allocation  for  the  plan  year  as  the 
product  of  the  total  of  all  amounts  taken 
into  account  under  paragraph  (c)(2)(ii) 
of  this  section  and  a  fraction,  the 
numerator  of  which  is  the  employee's 
points  for  the  plan  year  and  the 
denominator  of  which  is  the  sum  of  the 
points  of  all  employees  in  the  plan  for 
the  plan  year.  For  this  purpose,  an 
employee's  points  for  a  plan  year  equal 
the  sum  of  the  employee's  points  for 
age.  service,  and  units  of  plan  year 
compensation  for  the  plan  year.  Under 
a  uniform  points  allocation  formula, 
each  employee  must  receive  the  same 
number  of  points  for  each  year  of  age, 
the  same  number  of  points  for  each  year 
of  service,  and  the  same  number  of 
points  for  each  unit  of  plan  year 
compensation.  (See  §  1.401(a)(4)- 
11(d)(3)  regarding  service  that  may  be 
taken  into  account  as  years  of  service.) 
A  uniform  points  allocation  formula 
need  not  grant  points  for  both  age  and 
service,  but  it  must  grant  points  for  at 
least  one  of  them.  If  the  allocation 
formula  grants  points  for  years  of 
service,  the  plan  is  permitted  to  limit 
the  number  of  years  of  service  taken  into 


account  to  a  single  maximum  number  of 
years  of  service.  A  uniform  points 
allocation  formula  need  not  grant  points 
for  units  of  plan  year  compensation,  but 
if  it  does,  the  unit  used  must  be  a  single 
dollar  amount  for  all  employees  that 
does  not  exceed  $200. 

(B)  For  the  plan  year,  the  average  of 
the  allocation  rates  for  the  HCEs  in  the 
plan  must  not  exceed  the  average  of  the 
allocation  rates  for  the  NHCEs  in  the 
plan.  For  this  purpose,  allocation  rates 
are  determined  in  accordance  with 
paragraph  (c)(2)  of  this  section,  without 
imputing  permitted  disparity  and 
without  grouping  allocation  rates  under 
paragraphs  (c)(2)  (iv)  and  (v)  of  this 
section,  respectively. 

(ii)  Example.  The  following  example 
illustrates  the  safe  harbor  in  this 
paragraph  (b)(3): 

Example,  (a)  Plan  A  has  a  single  allocation 
formula  that  applies  to  all  employees,  under 
which  each  employee's  allocation  for  the 
plan  year  equals  the  product  of  the  total  of 
all  amounts  taken  into  account  for  all 
employees  for  the  plan  year  under  paragraph 
(c)(2)(ii)  of  this  section  and  a  fraction,  the 
numerator  of  which  is  the  employee's  points 
for  the  plan  year  and  the  denominator  of 
which  is  the  sum  of  the  points  of  all 
employees  for  the  plan  year.  Plan  A  grants 
each  employee  10  points  for  each  year  of 
service  (including  pre-f)articipation  service 
and  imputed  service  credited  under  Plan  A 
that  satisfies  §1.401  (a)(4)-ll(dK3))  and  one 
point  for  each  $100  of  plan  year 
compensation.  For  the  1994  plan  year,  the 
total  allocations  are  S71.200,  and  the  total 
points  for  all  employees  are  7.120.  Each 
employee's  allocation  for  the  1994  plan  year 
is  set  forth  in  the  table  below. 


Employee 


Years  of 
service 


Plan  year 
compensa- 
tion 


Points 


Amount  of 
allocation 


Allocation 
rate  (per- 
cent) 


HI 
H2 
H3 
H4 
N1 
N2 
N3 
N4 


20 

10 

30 

3 

10 

5 

3 

1 


Total 


$150,000 

150.000 

100.000 

100.000 

40.000 

35.000 

30,000 

25,000 


1.700 

1,600 

1.300 

1.030 

500 

400 

330 

260 


7.120 


$17,000 

16.000 

13.000 

10.300 

5.000 

4.000 

3.300 

2.600 


71.200 


11.3 
10.7 
13.0 
l6.3 
12.5 
11.4 
11.0 
10.4 


(b)  Under  these  facts,  for  the  1994  plan 
year.  Plan  A  allocates  amounts  under  a 
uniform  points  allocation  formula  within  the 
meaning  of  paragraph  (b)(3)(i)(A)  of  this 
seaion. 

(c)  For  the  1994  plan  year,  the  average 
allocation  rate  for  the  HCEs  (HI  throu^  H4) 
is  11.3  percent,  and  the  average  allocation 
rate  for  NHCEs  (Nl  through  N4)  is  11.3 
percent.  Because  the  average  of  the  allocation 
rates  for  the  HCEs  does  not  exceed  the 
average  of  the  allocation  rates  for  the  NHCEs, 


Plan  A  satisfies  paragraph  (b)(3)(i)(B)  of  this 
section  and,  thus,  the  safe  harbor  in  this 
paragraph  (b)(3)  for  the  1994  plan  year. 

(4)  Use  of  safe  harbors  not  precluded 
by  certain  plan  provisions — (i)  In 
general.  A  plan  does  not  fail  to  satisfy 
this  paragraph  (b)  merely  because  the 
plan  contains  one  or  more  of  the 
provisions  described  in  this  paragraph 
(b)(4).  Unless  otherwise  provided,  any 


such  provision  must  apply  uniformly  to 
all  employees. 

(ii)  Entry  dates.  The  plan  provides  one 
or  more  entry  dates  during  the  plan  year 
as  permitted  by  section  410(a)(4). 

(iii)  Certain  conditions  on  allocations. 
The  plan  provides  that  an  employee's 
allocation  for  the  plan  year  is 
conditioned  on  either  the  employee's 
employment  on  the  last  day  of  the  plan 
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year  or  the  employee's  completion  of  a 
minimum  number  of  hours  of  service 
during  the  plan  year  (not  to  exceed 
1,000),  or  both.  Such  a  provision  may 
include  an  exception  from  this 
condition  for  all  employees  whose 
employment  terminates  during  the  plan 
year  or  only  for  those  employees  whose 
employment  terminates  during  the  plan 
year  on  account  of  one  or  more  of  the 
following  circumstances:  retirement, 
disability,  death,  or  military  service. 

(iv)  Certain  limits  on  allocations.  The 
plan  limits  allocations  otherwise 
provided  under  the  allocation  formula 
to  a  maximum  dollar  amount  or  a 
maximum  percentage  of  plan  year 
compensation,  limits  the  dollar  amount 
of  plan  year  compensation  taken  into 
account  in  determining  the  amount  of 
allocations,  or  applies  the  restrictions  of 
section  409(n)  or  the  limits  of  section 
415. 

|v)  Lower  allocations  for  HCEs.  The 
allocations  provided  to  one  or  more 
HCEs  under  the  plan  are  less  than  the 
allocations  that  would  otherwise  be 
provided  to  those  employees  if  the  plan 
satisfied  this  paragraph  (b)  (without 
regard  to  this  paragraph  (b)(4)(v)). 

(vi)  Multiple  formulas— {h)  General 
rule.  The  plan  provides  that  an 
employee's  allocation  under  the  plan  is 
the  greater  of  the  allocations  determined 
under  two  or  more  formulas,  or  is  the 
sum  of  the  allocations  determined  under 
two  or  more  formulas.  This  paragraph 
(b)(4)(vi)  docs  not  apply  to  a  plan  unless 
each  of  the  formulas  under  the  plan 
satisfies  the  requirements  of  paragraph 
(b)(4)(vi)  (B)  through  (D)  of  this  section. 

(B)  Sole  formulas.  The  formulas  must 
be  the  only  formulas  under  the  plan. 

(C)  Separate  testing.  Each  of  the 
formulas  must  separately  satisfy  this 
paragraph  (b).  A  formula  that  is 
available  solely  to  some  or  all  NHCEs  is 
deemed  to  satisfy  this  paragraph 
(b)(4)(vi)(C). 

(D)  Availability— (1)  General  rule.  All 
of  the  formulas  must  be  available  on  the 
same  terms  to  all  employees. 

{2)  Formulas  for  NHCEs.  A  formula 
does  not  fail  to  be  available  on  the  same 
terms  to  all  employees  merely  because 
the  formula  is  not  available  to  any 
HCEs,  but  is  available  to  some  or  all 
NHCEs  on  the  same  terms  as  all  of  the 
other  formulas  in  the  plan. 

(3)  Top-heavy  formulas.  In  the  case  of 
a  plan  that  provides  the  greater  of  the 
allocations  under  two  or  more  formulas, 
one  of  which  is  a  top-heavy  formula,  the 
top-heavy  formula  does  not  fail  to  be 
available  on  the  same  terms  to  all 
employees  merely  because  it  is  available 
solely  to  all  non-key  employees  on  the 
same  terms  as  all  the  other  formulas 
under  the  plan.  Furthermore,  the  top- 


heavy  formula  does  not  fail  to  be 
available  on  the  same  terms  as  the  other 
formulas  under  the  plan  merely  because 
it  is  conditioned  on  the  plan's  being  top- 
heavy  within  the  meaning  of  section 
416(g).  Finally,  the  tof)-heavy  formula 
does  not  fail  to  be  available  on  the  same 
terms  as  the  other  formulas  under  the 
plan  merely  because  it  is  available  to  all 
employees  described  in  §  1.416-1,  Q&A 
M-10  (i.e.,  all  non-key  employees  who 
have  not  separated  from  service  as  of  the 
last  day  of  the  plan  year).  The  preceding 
sentence  does  not  apply,  however, 
unless  the  plan  would  satisfy  section 
410(b)  if  all  employees  who  are 
benefiting  under  the  plan  solely  as  a 
result  of  receiving  allocations  under  the 
top-heavy  formula  were  treated  as  not 
currently  benefiting  under  the  plan.  For 
purposes  of  this  paragraph 
(b)(4)(vi)(D)(3),  a  top-heavy  formula  is  a 
formula  that  provides  the  minimum 
benefit  described  in  section  416(c)(2) 
(taking  into  account,  if  applicable,  the 
modification  in  section 
416{h)(2)(A)(ii)(n)). 

(E)  Provisions  may  be  applied  more 
than  once.  The  provisions  of  this 
paragraph  (b)(4)(vi)  may  be  applied 
more  than  once.  For  example,  a  plan 
satisfies  this  paragraph  fb)  if  an 
employee's  allocation  under  the  plan  is 
the  greater  of  the  allocations  under  two 
or  more  formulas,  and  one  or  more  of 
those  formulas  is  the  sum  of  the 
allocations  under  two  or  more  other 
formulas,  provided  that  each  of  the 
formulas  under  the  plan  satisfies  the 
requirements  of  paragraph  (b)(4)(vi)  (B) 
through  (D)  of  this  section. 

(F)  Examples.  The  following  examples 
illustrate  the  rules  in  this  paragraph 
(b)(4)(vi): 

Example  1.  Under  Plan  A,  each  employee's 
allocation  equals  the  sum  of  the  allocations 
determined  under  two  formulas.  The  first  - 
formula  provides  an  allocation  of  five  percent 
of  plan  year  compensation.  The  second 
formula  provides  an  allocation  of  SlOO.  Plan 
A  satisfies  this  paragraph  (b)(4){vi). 

Example  2.  Under  Plan  B,  each  employee's 
allocation  equals  the  greater  of  the 
allocations  determined  under  two  formulas. 
The  first  formula  provides  an  allocation  of 
.seven  percent  of  plan  year  compensation  and 
is  available  to  all  employees  who  complete 
at  least  1,000  hours  of  service  during  the  plan 
year  and  who  have  not  separated  from 
service  as  of  the  last  day  of  the  plan  year.  The 
second  formula  is  a  top-heavy  formula  that 
provides  an  allocation  of  three  percent  of 
plan  year  compensation  and  that  is  available 
to  all  employees  described  in  §  1.416-1,  Q&A 
M-10.  Plan  B  does  not  satisfy  the  general  rule 
in  paragraph  (b)(4)(vi)(D)(Ji  of  this  section 
because  the  two  formulas  are  not  available  on 
the  same  terms  to  all  employees  (i.e.,  an 
employee  is  required  to  conplete  1.000  hours 
of  service  during  the  plan  year  to  receive  an 
allocation  under  the  first  formula,  but  not 


under  the  second  formula).  Nonetheless, 
lxx:ause  the  second  formula  is  a  top-heavy 
formula,  the  special  availability  rules  for  top- 
heavy  formulas  in  paragraph  (b)(4)(vi)(D)(3) 
of  this  section  apply.  Thus,  the  second 
formula  does  not  fail  to  be  available  on  the 
same  terms  as  the  first  formula  merely 
because  the  second  formula  is  available  to  all 
employees  described  in  §1.41R-1,  Q&A  M- 
10,  as  long  as  the  plan  would  satisfy  section 
410(b)  if  all  employees  who  are  tiencnting 
under  the  plan  solely  as  a  result  of  receiving 
allocations  under  the  fop-heavy  formula  were 
treated  as  not  currently  btmefiting  under  the 
plan.  This  is  true  even  if  the  plan  conditions 
the  availability  of  the  second  formula  on  the 
plan's  being  top-heavy  for  the  plan  year. 

Example  3.  "The  facts  are  the  same  as  in 
Example  2,  except  that  the  first  formula  is 
available  to  all  employees  who  have  not 
separated  from  service  as  of  the  last  day  of 
the  plan  year,  regardless  of  whether  they 
complete  at  least  1,000  hours  of  service 
during  the  plan  year.  Plan  B  still  does  not 
satisfy  the  general  rule  in  paragraph 
(b)(4)(vi)(D)(Jlof  this  section  because  the  two 
formulas  are  not  available  on  the  same  terms 
to  ail  employees  (i.e.,  the  second  formula  is 
only  available  to  all  non-key  employees). 
Nonetheless,  because  the  second  formula  is 
a  top-heax-y  formula,  the  special  availability 
rules  for  fop-heavy  formulas  in  paragraph 
(b)(4)(vi)(D)(3)  of  this  section  apply.  Thus, 
the  second  formula  does  not  fail  to  be 
available  on  the  same  terms  as  the  first 
formula  merely  because  the  second  formula 
is  available  solely  to  all  non-key  employees. 

(c)  General  test  for  nondiscrimination 
in  amount  of  contributions — (1)  General 
rule.  The  employer  contributions 
allocated  under  a  defined  contribution 
plan  are  nondiscriminatory  in  amount 
for  a  plan  year  if  each  rate  group  under 
the  plan  satisfies  section  410(b).  For 
purposes  of  this  paragraph  (c),  a  rate 
group  exists  under  a  plan  for  each  HCE 
and  consists  of  the  HCE  and  all  other 
employees  in  the  plan  (both  HCEs  and 
NHCEs)  who  have  an  allocation  rate 
greater  than  or  equal  to  the  HCE's 
allocation  rate.  Thus,  an  employee  is  in 
the  rate  group  for  each  HCE  who  has  an 
allocation  rate  less  than  or  equal  to  the 
employee's  allocation  rate. 

(2)  Determination  of  allocation  rates — 
(i)  General  rule.  The  allocation  rate  for 
an  employee  for  a  plan  year  equals  the 
sum  of  the  allocations  to  the  employee's 
account  for  the  plan  year,  expressed 
either  as  a  percentage  of  plan  year 
compensation  or  as  a  dollar  amount. 

(ii)  A/yocot/ons  taken  into  account. 
The  amounts  taken  into  account  in 
determining  allocation  rates  for  a  plan 
year  include  all  employer  contributions 
and  forfeitures  that  are  allocated  or 
treated  as  allocated  to  the  account  of  an 
employee  under  the  plan  for  the  plan 
year,  other  than  amounts  described  in 
paragraph  (c)(2)(iii)  of  this  section.  For 
this  purpose,  employer  contributions 
include  annual  additions  described  in 
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§  1.415-6(b)(2)(i)  (regarding  amounts 
arising  from  certain  transactions 
between  the  plan  and  the  employer).  In 
the  case  of  a  deOned  contribution  plan 
subject  to  section  412,  an  employer 
contribution  is  taken  into  account  in  the 
plan  year  for  which  it  is  required  to  be 
contributed  and  allocated  to  employees' 
accounts  under  the  plan,  even  if  all  or 
part  of  the  required  contribution  is  not 
actually  made. 

(iii)  Allocations  not  taken  into 
account.  Allocations  of  income, 
expenses,  gains,  and  losses  attributable 
to  the  balance  in  an  employee's  account 
are  not  taken  into  account  in 
determining  allocation  rates. 

(iv)  Imputation  of  permitted  disparity. 
The  disparity  permitted  under  section 
401(1)  may  be  imputed  in  accordance 
with  the  rules  of  §  1.401(a)(4)-7. 

(v)  Grouping  of  allocation  rates — (A) 
General  rule.  An  employer  may  treat  all 
employees  who  have  allocation  rates 
within  a  specified  range  above  and 
below  a  midpoint  rate  chosen  by  the 
employer  as  having  an  allocation  rate 
equal  to  the  midpoint  rate  within  that 
range.  Allocation  rates  within  a  given 
range  may  not  be  grouped  under  this 
paragraph  (c)(2)(v)  if  the  allocation  rates 
of  HCEs  within  the  range  generally  are 
significantly  higher  than  the  allocation 
rates  of  NHCEs  in  the  range.  The 
specified  ranges  within  which  all 
employees  are  treated  as  having  the 
same  allocation  rate  may  not  overlap 
and  may  be  no  larger  than  provided  in 
paragraph  (c)(2)(v)(B)  of  this  section. 
Allocation  rates  of  employees  that  are 
not  within  any  of  these  specified  ranges 
are  determined  without  regard  to  this 
paragraph  (c)(2)(v). 

(B)  Size  of  specified  ranges.  The 
lowest  and  highest  allocation  rates  in 
the  range  must  be  within  five  percent 
(not  five  percentage  points)  of  the 
midpoint  rate.  If  allocation  rates  are 
determined  as  a  percentage  of  plan  year 
compensation,  the  lowest  and  highest 
allocation  rates  need  not  be  within  five 
percent  of  the  midpoint  rate,  if  they  are 
no  more  than  one  quarter  of  a 
percentage  point  above  or  below  the 
midpoint  rate. 

(vi)  Consistency  requirement. 
Allocation  rates  must  be  determined  in 
a  consistent  manner  for  all  employees 
for  the  plan  year. 

(3)  Satisfaction  of  section  410(b)  by  a 
rate  group— {i)  General  rule.  For 
purposes  of  determining  whether  a  rate 
group  satisfies  section  410(b).  the  rate 
group  is  treated  as  if  it  were  a  separate 
plan  that  benefits  only  the  employees 
included  in  the  rate  group  for  the  plan 
year.  Thus,  for  example,  under 
§  1.401(a)(4)-l(c)(4)(iv),  the  ratio 
percentage  of  the  rate  group  is 


determined  taking  into  account  all 
nonexcludable  employees  regardless  of 
whether  they  benefit  under  the  plan. 
Paragraph  (c)(3)  (ii)  and  (iii)  of  this 
section  provide  additional  special  rules 
for  determining  whether  a  rate  group 
satisfies  section  410(b). 

(ii)  Application  of  nondiscriminatory 
classification  test.  A  rate  group  satisfies 
the  nondiscriminatory  classification  test 
of  §  1.410(b>-4  (including  the  reasonable 
classification  requirement  of  §  1.410(b)— 
4(b))  if  and  only  if  the  ratio  percentage 
of  the  rate  group  is  greater  than  or  equal 
to  the  lesser  of — 

(A)  The  midpoint  between  the  safe 
and  the  unsafe  harbor  percentages 
applicable  to  the  plan:  and 

(B)  The  ratio  percentage  of  the  plan, 
(iii)  Application  of  average  benefit 

percentage  test.  A  rate  group  satisfies 
the  average  benefit  percentage  test  of 
§  1.410(b)-5  if  the  plan  of  which  it  is  a 
part  satisfies  §  1.410(b)-5  (without 
regard  to  §  1.410(b)-5(f)).  In  the  case  of 
a  plan  that  relies  on  §  1.410(b)-5(n  to 
satisfy  the  average  benefit  percentage 
test,  each  rate  group  under  the  plan 
satisfies  the  average  benefit  percentage 
test  (if  applicable)  only  if  the  rate  group 
separately  satisfies  §  1.410(b)-5(f). 

(4)  Examples.  The  following  examples 
illustrate  the  general  test  in  this 
paragraph  (c): 

Example  I.  Employer  X  maintains  two 
defined  contribution  plans.  Flan  A  and  Plan 
B.  that  are  aggregated  and  treated  as  a  single 
plan  for  purposes  of  sections  410(b)  and 
401(a)(4}  pursuant  to  §  1.410(b)-7{d).  For  the 
1994  plan  year,  Employee  M  has  plan  year 
compensation  of  SIO.OOO  and  receives  an 
allocation  of  S200  under  Plan  A  and  an 
allocation  of  S800  under  Plan  B.  Employee 
M's  allocation  rate  under  the  aggregated  plan 
for  the  1994  plan  vear  is  10  percent  (i.e., 
SI. 000  divided  by  $10,000). 

Example  2.  The  employees  in  Plan  C  have 
the  following  allocation  rates  (expressed  as  a 
percentage  of  plan  year  compensation):  2.75 
percent,  2.80  percent,  2.85  percent.  3.25 
percent,  6.65  percent,  7.33  percent,  7.34 
percent,  and  7.35  percent.  Because  the  first 
four  rates  are  within  a  range  of  no  more  than 
one  quarter  of  a  fjercentage  point  above  and 
t)elow  3.0  percent  (a  midpoint  rate  chosen  by 
the  employer),  under  paragraph  (c)(2)(v}  of 
this  section  the  employer  may  treat  the 
em.ployees  who  have  those  rates  as  having  an 
allocation  rate  of  3.0  percent  (provided  that 
the  allocation  rates  of  HCEs  within  the  range 
generally  are  not  significantly  higher  than  the 
allocation  rates  of  NHCEs  within  the  range). 
Because  the  last  four  rates  are  within  a  range 
of  no  more  than  five  percent  above  and  below 
7.0  percent  (a  midpoint  rate  chosen  by  the 
employer),  the  employer  may  treat  the 
employees  who  have  those  rates  as  having  an 
allocation  rate  of  7.0  percent  (provided  that 
the  allocation  rates  of  HCEs  within  the  range 
generally  are  not  significantly  higher  than  the 
allocation  rates  of  NHCEs  within  the  range). 

Example  3.  M  Employer  Y  has  only  six 
nonexcludable  employees,  all  of  whom 


benefit  under  Plan  D.  The  HCEs  are  HI  and 
Hi.  and  the  NHCEs  are  Nl  through  N4.  For 
the  1994  plan  year.  Hi  and  Nl  through  N4 
have  an  allocation  rate  of  5.0  percent  of  plan 
year  compensation.  For  the  same  plan  year, 
H2  has  an  allocation  rate  of  7.5  percent  of 
plan  year  compensation. 

(b)  There  are  two  rate  groups  under  Plan 
D.  Rate  group  1  consists  of  Hi  and  all  those 
employees  who  have  an  allocation  rate 
greater  than  or  equal  to  Hi's  allocation  rate 
(5.0  percent).  Thus,  rate  group  1  consists  of 
Hi,  H2.  and  Nl  through  N4.  Rate  group  2 
consists  only  of  H2  because  no  other 
employee  has  an  allocation  rate  greater  than 
or  equal  to  H2's  allocation  rate  (7.5  percent). 

(c)  The  ratio  percentage  for  rate  group  2  is 
zero  percent — i.e.,  zero  percent  (the 
percentage  of  all  nonhighly  compensated 
nonexcludable  employees  who  are  in  the  rate 
group)  divided  by  50  percent  (the  percentage 
of  all  highly  compensated  nonexcludable 
employees  who  are  in  the  rate  group). 
Therefore  rate  group  2  does  not  satisfy  the 
ratio  percentage  test  under  §  1.410(b}-2(b)(2). 
Rate  group  2  also  does  not  satisfy  the 
nondiscriminatory  classification  test  of 

§  1  410(b)-4  (as  modified  by  paragraph  (c)(3) 
of  this  section).  Rate  group  2  therefore  does 
not  satisfy  section  410(b)  and,  as  a  result. 
Plan  D  does  not  satisfy  the  general  test  in 
paragraph  (c)(1)  of  this  section.  This  is  true 
regardless  of  whether  rate  group  1  satisfies 
§1.410(b)-2(b)(2). 

Example  4.  (a)  The  facts  are  the  same  as  in 
Example  3,  except  that  N4  has  an  allocation 
rate  of  8.0  percent. 

(b)  There  are  two  rate  groups  in  Plan  D. 
Rate  group  1  consists  of  Hi  and  all  those 
employees  who  have  an  allocation  rate 
greater  than  or  equal  to  Hi  "s  allocation  rale 
(5.0  percent).  Thus,  rate  group  1  consists  of 
Hi,  H2  and  Nl  through  N4.  Rate  group  2 
consists  of  H2,  and  all  those  employees  who 
have  an  allocation  rate  greater  than  or  equal 
to  H2's  allocation  rate  (7.5  percent).  Thus, 
rate  group  2  consists  of  H2  and  N4. 

(c)  Rate  group  1  satisfies  the  ratio 
percentage  test  under  §  1.410(b)-2(b)(2) 
because  the  ratio  percentage  of  the  rate  group 
is  100  percent — i.e.,  100  percent  (the 
percentage  of  all  nonhighly  compensated 
nonexcludable  employees  who  are  in  the  rate 
group)  divided  by  100  percent  (the 
percentage  of  all  highly  compensated 
nonexcludable  employees  who  are  in  the  rate 
group). 

(d)  Rate  group  2  does  not  satisfy  the  ratio 
percentage  test  of  §1.410(b)-2(b)(2)  because 
the  ratio  percentage  of  the  rate  group  is  50 
percent — i.e.,  25  percent  (the  percentage  of 
all  nonhighly  compensated  nonexcludable 
employees  who  are  in  the  rate  group)  divided 
by  50  percent  (the  percentage  of  all  highly 
compensated  nonexcludable  employees  who 
are  in  the  rate  group). 

(e)  However,  rate  group  2  does  satisfy  the 
nondiscriminatory  classification  test  of 

§  1.410(b)— 4  because  the  ratio  percentage  of 
the  rate  group  (50  percent)  is  greater  than  the 
safe  harbor  percentage  applicable  to  the  plan 
under  §  1.410(b)-4(cK4)  (45.5  percent). 
(0  Under  paragraph  (c)(3){iii)  of  this 
section,  rate  group  2  satisfies  the  average 
lienefit  percentage  test,  if  Plan  D  satisfies  the 
average  l)enefit  percentage  test.  (The 
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requirement  that  Plan  D  satisfy  the  average 
benefit  percentage  test  applies  even  though 
Plan  D  satisPies  the  ratio  percentage  test  and 
would  ordinarily  not  need  to  run  the  average 
benefit  percentage  test.)  If  Plan  D  satisfies  the 
average  benefit  percentage  test,  then  rate 
group  2  satisfies  section  410(b)  and  thus. 
Plan  D  satisfies  the  general  test  in  paragraph 
(c)(1)  of  this  section,  because  each  rate  group 
under  the  plan  satisfies  section  410(b). 

Example  5.  (a)  Plan  E  satisfies  section 
410(b)  by  satisfying  the  nondiscriminatory 
classification  test  of  §  1.410(b)— 4  and  the 
average  benefit  percentage  test  of  §  1.410(b)- 
5  (without  regard  to  §  1.410(b)-5(f|).  See 
§  1.410(b)-2(b){3).  Plan  E  uses  the  facts-and- 
circumstances  requirements  of  §  1.410(b)- 
4(c)(3)  to  satisfy  the  nondiscriminatory 
classification  test  of  §  1.410(b)— 4.  The  safe 
and  unsafe  harbor  percentages  applicable  to 
the  plan  under  §  1.410(b)-4(c)(4)  are  29  and 
20  percent,  respectively.  Plan  E  has  a  ratio 
percentage  of  22  percent. 

(b)  Kate  group  1  under  Plan  E  has  a  ratio 
percentage  of  23  percent.  Under  [laragraph 
(c)(3)(ii)  of  this  section,  the  rate  group 
satisfies  the  nondiscriminatory  classification 
requirement  of  §  1.410(b)— 4,  because  the  ratio 
percentage  of  the  rate  group  (23  {>ercent)  is 
greater  than  the  lesser  of — 

(1)  The  ratio  percentage  for  the  plan  as  a 
whole  (22  percent);  and 

(2)  The  midpoint  between  the  safe  and 
unsafe  harbor  percentages  (24.5  percent). 

(c)  Under  paragraph  (c)(3)(iii)  of  this 
section,  the  rate  group  satisfies  section  410(b) 
because  the  plan  satisfies  the  average  benefit 
percentage  test  of  §  1.410(b)-5. 

§  1.401  (a)(4)-3    Nondiscrtmmation  in 
amount  of  employer-provided  benefits 
under  a  defined  t>enerit  plan. 

(a)  Introduction — (1)  Overview.  This 
section  provides  rules  for  determining 
whether  the  employer-provided  benefits 
under  a  defined  benefit  plan  are 
nondiscriminatoiy  in  amount  as 
required  by  §  1.401(a)(4)-l(b)(2)(iii). 
Certain  defined  benefit  plans  that 
provide  uniform  benefits  are  permitted 
to  satisfy  this  requirement  by  meeting 
one  of  the  safe  harbors  in  paragraph  (b) 
of  this  section.  Flans  that  do  not  provide 
uniform  benefits  may  satisfy  this 
requirement  by  satisfying  the  general 
test  in  paragraph  (c)  of  this  section. 
Paragraph  (d)  of  this  section  provides 
rules  for  determining  the  individual 
benefit  accrual  rates  needed  for  the 
general  test.  Paragraph  (e)  of  this  section 
provides  rules  for  determining 
compensation  for  purposes  of  applying 
the  requirements  of  this  section. 
Paragraph  (0  of  this  section  provides 
additional  rules  that  apply  generally  for 
purposes  of  both  the  safe  harbors  in 
paragraph  (b)  of  this  section  and  the 
general  test  in  paragraph  (c)  of  this 
section.  See  §  1.401(a)(4)-6  for  rules  for 
determining  the  amount  of  employer- 
provided  benefits  under  a  contributory 
DB  plan,  and  for  determining  whether 
the  employee-provided  benefits  under 


such  a  plan  are  nondiscriminatory  in 
amount. 

(2)  Alternative  methods  of  satisfying 
nondiscriminatory  amount  requirement. 
A  defined  benefit  plan  is  permitted  to 
satisfy  paragraph  (b)  or  (c)  of  this 
section  on  a  restructured  basis  pursuant 
to  §  1.401(a)(4)-9(c).  Alternatively,  a 
defined  benefit  plan  is  permitted  to 
satisfy  the  nondiscriminatory  amount 
requirement  of  §  1.401(a)(4)-l(b)(2)(iii) 
on  the  basis  of  equivalent  allocations 
pursuant  to  §  1.401(a)(4)-«(c).  In 
addition,  a  defined  benefit  plan  that  is 
part  of  a  floor-offset  arrangement  is 
permitted  to  satisfy  this  section 
pursuant  to  §  1.401(a)(4)-8(d). 

(b)  Safe  harbors — (1)  In  general.  The 
employer-provided  benefits  under  a 
defined  benefit  plan  are 
nondiscriminatory  in  amount  for  a  plan 
year  if  the  plan  satisfies  each  of  the 
uniformity  requirements  of  paragraph 
(b)(2)  of  this  section  and  any  one  of  the 
safe  harbors  in  paragraphs  (b)(3)  (unit 
credit  plans),  (b)(4)  (fractional  accrual 
plans),  and  (b)(5)  (insurance  contract 
plans)  of  this  section.  Paragraph  (b)(6)  of 
this  section  provides  exceotions  for 
certain  plan  provisions  that  do  not 
cause  a  plan  to  fail  to  satisfy  this 
paragraph  (b).  Paragraph  (")  of  this 
section  provides  additionc  1  rules  that 
apply  in  determining  whe  iier  a  plan 
satisfies  this  paragraph  (b). 

(2)  Uniformity  requirements — (i) 
Uniform  normal  retirement  benefit.  The 
same  benefit  formula  must  apply  to  all 
employees.  The  benefit  formula  must 
provide  all  employees  with  an  annual 
benefit  payable  in  the  same  form 
commencing  at  the  same  uniform 
normal  retirement  age.  The  annual 
benefit  must  be  the  same  percentage  of 
average  annual  compensat  on  or  the 
same  dollar  amount  for  all  employees 
who  will  have  the  same  number  of  years 
of  service  at  normal  retirement  age.  (See 
§  1. 401  (a)(4)-l  1(d)(7)  regarding  service 
that  may  be  taken  into  account  as  years 
of  service.)  The  annual  benefit  must 
equal  the  employee's  accrued  benefit  at 
normal  retirement  age  (witiin  the 
meaning  of  section  411  (a)(7)(A)(i))  and 
must  be  the  normal  retirement  benefit 
under  the  plan  (within  the  meaning  of 
section  411(a)(9)). 

(ii)  Uniform  post-normal  retirement 
benefit.  With  respect  to  an  employee 
with  a  given  number  of  years  of  service 
at  any  age  after  normal  retirement  age, 
the  annual  benefit  commencing  at  that 
employee's  age  must  be  the  same 
percentage  of  average  annual 
compensation  or  the  same  dollar 
amount  that  would  be  payable 
commencing  at  normal  retirement  age  to 
an  employee  who  had  that  same  number 


of  years  of  service  at  normal  retirement 
age. 

(iii)  Uniform  subsidies.  Each 
subsidized  optional  form  of  benefit 
available  under  the  plan  must  be 
currently  available  (within  the  meaning 
of  §  1.401(a)(4)-4(b)(2))  to  substantially 
all  employees.  Whether  an  optional 
form  of  benefit  is  considered  subsidized 
for  this  purpose  may  be  determined 
using  any  reasonable  actuarial 
assumptions. 

(iv)  No  employee  contributions.  The 
plan  must  not  be  a  contributory  DB 
plan. 

(v)  Period  of  accrual.  Each  employee's 
benefit  must  be  accrued  over  the  same 
years  of  service  that  are  taken  into 
account  in  applying  the  benefit  formula 
under  the  plan  to  that  employee.  For 
this  purpose,  any  year  in  which  the 
employee  benefits  under  the  plan 
(within  the  meaning  of  §  1.410(b)-3(a)) 
is  included  as  a  year  of  service  in  which 
a  benefit  accrues.  Thus,  for  example,  a 
plan  does  not  satisfy  the  safe  harbor  in 
paragraph  (b)(4)  of  this  section  unless 
the  plan  uses  the  same  years  of  service 
to  determine  both  the  normal  retirement 
benefit  under  the  plan's  benefit  formula 
and  the  fraction  by  which  an  employee's 
fractional  rule  benefit  is  muhiplied  to 
derive  the  employee's  accrued  benefit  as 
of  any  plan  year. 

(vi J  £xa/np/es.  The  following 
examples  illustrate  the  rules  in  this 
paragraph  (b)(2): 

Example  1.  Plan  A  provides  a  normal 
retirement  benefit  equal  to  two  percent  of 
average  annual  compensation  times  each  year 
of  service  commencing  at  age  65  for  all 
employees.  Plan  A  provides  that  employees 
of  Division  S  receive  their  benefit  in  the  form 
of  a  straight  life  annuity  and  that  employees 
of  Division  T  receive  their  benefit  in  the  form 
of  a  life  annuity  with  an  automatic  cost-of- 
living  increase.  Plan  A  does  not  provide  a 
uniform  normal  retirement  benefit  within  the 
meaning  of  paragraph  (b)(2)(i)  of  this  section 
l)ecause  the  annual  l)enefit  is  not  payable  in 
the  same  form  to  all  employees. 

Example  2.  Plan  B  provides  a  normal 
retirement  l)enefit  equal  to  1.5  percent  of 
average  annual  compensation  times  each  year 
of  service  at  normal  retirement  age  for  all 
employees.  The  normal  retirement  age  under 
the  plan  is  the  earlier  of  age  65  or  the  age  at 
which  the  employee  completes  10  years  of 
service,  but  in  no  event  earlier  than  age  62. 
Plan  B  does  not  provide  a  uniform  normal 
retirement  l)enefit  within  the  meaning  of 
paragraph  (b)(2)(i)  of  this  section  because  the 
same  uniform  normal  retirement  age  does  not 
apply  to  all  employees. 

Example  3.  Plan  C  is  an  accimiulation  plan 
under  which  the  benefit  for  each  year  of 
service  equals  one  percent  of  plan  yetir 
compensation  payable  in  the  same  form  to  all 
employees  commencing  at  the  same  uniform 
normal  retirement  age.  Under  paragraph 
(e)(2)  of  this  section,  an  accumulation  plan 
may  substitute  plan  year  compensation  for 
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average  annual  compensation.  Plan  C 
provides  a  uniform  normal  retirement  benefit 
within  the  meaning  of  paragraph  (b)(2)(i)  of 
this  section,  because  all  employees  with  the 
same  number  of  years  of  service  at  normal 
retirement  age  will  receive  an  annual  benefit 
that  is  treated  as  the  same  percentage  of 
average  annual  compensation. 

Example  4.  The  facts  are  the  same  as  in 
Example  3,  except  that  the  benefit  for  each 
year  of  service  equals  one  percent  of  plan 
year  compensation  increased  by  reference  to 
the  increase  in  the  cost  of  living  from  the 
year  of  service  to  normal  retirement  age.  Plan 
C  does  not  provide  a  uniform  normal 
retirement  benefit,  because  the  annual  benefit 
defined  by  the  benefit  formula  can  vary  for 
employees  with  the  same  number  of  years  of 
service  at  normal  retirement  age.  depending 
on  the  age  at  which  those  years  of  service 
were  credited  to  the  employee  under  the 
plan. 

Example  5.  Plan  D  provides  a  normal 
retirement  benefit  of  50  percent  of  average 
annual  compensation  at  normal  retirement 
age  (age  65)  for  employees  with  30  years  of 
service  at  normal  retirement  age.  Plan  D 
provides  that,  in  the  case  of  an  employee 
with  less  than  30  years  of  service  at  normal 
retirement  age.  the  normal  retirement  benefit 
is  reduced  on  a  pro  rata  basis  for  each  year 
of  service  less  than  30.  However,  if  an 
employee  with  less  than  30  years  of  service 
at  normal  retirement  age  continues  to  work 
past  normal  retirement  age,  Plan  D  provides 
that  the  additional  years  of  service  worked 
past  normal  retirement  age  are  taken  into 
account  for  purpx)ses  of  the  30  years  of 
service  requirement.  Thus,  an  employee  who 
has  26  years  of  service  at  age  65  but  who  does 
not  retire  until  age  69  with  30  years  of  service 
will  receive  a  benefit  of  50  percent  of  average 
annual  compensation.  Plan  D  provides 
uniform  ptost-normal  retirement  benefits 
within  the  meaning  of  paragraph  (b)(2)(ii)  of 
this  section. 

Example  6.  (a)  Plan  E  is  amended  on 
February  14, 1994.  to  provide  an  early 
retirement  window  benefit  that  consists  of  an 
unreduced  early  retirement  benefit  to 
employees  who  terminate  employment  after 
attainment  of  age  55  with  10  years  of  service 
and  between  June  1, 1994,  and  November  30, 
1994.  The  early  retirement  window  benefit  is 
a  single  subsidized  optional  form  of  benefit. 
Paragraph  (b)(2)(iii)  of  this  section  requires 
that  the  subsidized  optional  form  of  benefit 
be  currently  available  (within  the  meaning  of 
§  1.401(a)(4M(b)(2))  to  substantially  all 
employees.  Section  1.401(a)(4)- 
4(b)(2)(ii)(A)(2)  provides  that  age  and  service 
requirements  are  not  disregarded  in 
determining  the  current  availability  of  an 
optional  form  of  benefit  if  those  requirements 
must  be  satisfied  within  a  sptecified  period  of 
time.  Thus,  the  early  retirement  window 
benefit  is  not  currently  available  to  an 
employee  unless  the  employee  will  satisfy 
the  eligibility  requirements  for  the  early 
retirement  window  benefit  by  the  close  of  the 
early  retirement  window  benefit  period.  Plan 
E  will  fail  to  satisfy  paragraph  (b)(2)(iii)  of 
this  section  unless  substantially  all  of  the 
employees  satisfy  the  eligibility  requirements 
for  the  early  retirement  window  benefit  by 
November  30, 1994.  However,  see 


§  1.401(a)(4)-9(c)(6),  Example  2.  for  an 
example  of  how  a  plan  with  an  early 
retirement  window  benefit  may  be 
restructured  into  two  component  plans,  each 
of  which  satisfies  the  safe  harbors  of  this 
paragraph  (b). 

(b)  A  similar  analysis  would  apply  if. 
instead  of  an  unreduced  early  retirement 
benefit,  the  early  retirement  window  benefit 
consisted  of  a  special  schedule  of  early 
retirement  factors,  defined  by  starting  with 
the  plan's  usual  schedule  and  then  treating 
each  employee  eligible  for  the  early 
retirement  window  benefit  as  being  five  years 
older  than  the  employee  actually  is.  but  not 
older  than  the  employee's  normal  retirement 
age. 

Example  7.  Plan  F  generally  provides  a 
normal  retirement  benefit  of  1.5  percent  of  an 
employee's  average  annual  compensation 
multiplied  by  the  employee's  years  of  service 
with  the  employer.  For  employees  transferred 
outside  of  the  group  of  employees  covered  by 
the  plan,  the  plan's  benefit  formula  takes  into 
account  only  years  of  service  prior  to  the 
transfer,  but  determines  average  annual 
compensation  taking  into  account  section 
414(s)  compensation  both  before  and  after  the 
transfer.  Plan  F  does  not  satisfy  the 
requirements  of  paragraph  (b)(2)(v)  of  this 
section  with  resf)ect  to  transferred 
employees,  because  their  benefits  are  accrued 
over  years  of  service  (i.e.,  after  transfer)  that 
are  not  taken  into  account  in  applying  the 
plan's  benefit  formula  to  them.  However,  see 
Example  2  of  paragraph  (b)(6)(x)(B)  of  this 
section  for  an  example  of  how  a  plan  that 
continues  to  take  transferred  employees' 
section  414(s)  compensation  into  account 
after  their  transfer  may  still  satisfy  this 
paragraph  (b). 

(3)  Safe  harbor  for  unit  credit  plans — 
(i)  General  rule.  A  plan  satisfies  the  safe 
harbor  in  this  paragraph  (b)(3)  for  a  plan 
year  if  it  satisfies  both  of  the  following 
reauirements: 

(A)  The  plan  must  satisfy  the  133V3 
percent  accrual  rule  of  section 
411(b)(1)(B). 

(B)  Each  employee's  accrued  beneHt 
under  the  plan  as  of  any  plan  year  must 
be  determined  by  applying  the  plan's 
benefit  formula  to  the  employee's  years 
of  service  and  (if  applicable)  average 
annual  compensation,  both  determined 
as  of  that  plan  year. 

(ii)  Example.  The  following  example 
illustrates  the  rules  in  this  paragraph 
(b)(3): 

Example.  Plan  A  provides  that  the  accrued 
benefit  of  each  employee  as  of  any  plan  year 
equals  the  employee's  average  annual 
compensation  times  a  percentage  that 
depends  on  the  employee's  years  of  service 
determined  as  of  that  plan  year.  The 
percentage  is  2  percent  for  each  of  the  first 
10  years  of  service,  plus  1.5  percent  for  each 
of  the  next  10  years  of  service,  plus  2  percent 
for  all  additional  years  of  service.  Plan  A 
satisfies  this  paragraph  (b)(3). 

(4)  Safe  harbor  for  plans  using 
fractional  accrual  rule — (i)  General  rule. 
A  plan  satisfies  the  safe  harbor  in  this 


paragraph  (b)(4)  for  a  plan  year  if  it 
satisfies  each  of  the  following 
requirements: 

(A)  The  plan  must  satisfy  the 
fractional  accrual  rule  of  section 
411(b)(1)(C). 

(B)  Each  employee's  accrued  benefit 
under  the  plan  as  of  any  plan  year 
before  the  employee  reaches  normal 
retirement  age  must  be  determined  by 
multiplying  the  employee's  fractional 
rule  benefit  (within  the  meaning  of 
§1.411(b)-l(b)(3)(ii)(A))  by  a  fraction, 
the  numerator  of  which  is  the 
employee's  years  of  service  determined 
as  of  the  plan  year,  and  the  denominator 
of  which  is  the  employee's  projected 
years  of  service  as  of  normal  retirement 
age. 

(C)  The  plan  must  satisfy  one  of  the 
following  requirements: 

(1)  Under  tne  plan,  it  must  be 
impossible  for  any  employee  to  accrue 
in  a  plan  year  a  portion  of  the  normal 
retirement  benefit  described  in 
paragraph  (b)(2)(i)  of  this  section  that  is 
more  than  one-third  larger  than  the 
portion  of  the  same  benefit  accrued  in 
that  or  any  other  plan  year  by  any  other 
employee,  when  each  portion  of  the 
benefit  is  expressed  as  a  percentage  of 
each  employee's  average  annual 
compensation  or  as  a  dollar  amount.  In 
making  this  determination,  actual  and 
potential  employees  in  the  plan  with 
any  amount  of  service  at  normal 
retirement  must  be  taken  into  account 
(other  than  employees  with  more  than 
33  years  of  service  at  normal  retirement 
age).  In  addition,  in  the  case  of  a  plan 
that  satisfies  section  401(1)  in  form,  an 
employee  is  treated  as  accruing  benefits 
at  a  rate  equal  to  the  excess  benefit 
percentage  in  the  case  of  a  defined 
benefit  excess  plan  or  at  a  rate  equal  to 
the  gross  benefit  percentage  in  the  case 
of  an  offset  plan. 

(2)  The  normal  retirement  benefit 
under  the  plan  must  be  a  flat  benefit 
that  requires  a  minimum  of  25  years  of 
service  at  normal  retirement  age  for  an 
employee  to  receive  the  unreduced  flat 
benefit,  determined  without  regard  to 
section  415.  For  this  purpose,  a  flat 
benefit  is  a  benefit  that  is  the  same 
percentage  of  average  annual 
compensation  or  the  same  dollar 
amount  for  all  employees  who  have  a 
minimum  number  of  years  of  service  at 
normal  retirement  age  (e.g.,  50  percent 
of  average  annual  compensation),  with  a 
pro  rata  reduction  in  the  flat  benefit  for 
employees  who  have  less  than  the 
minimum  number  of  years  of  service  at 
normal  retirement  age.  An  employee  is 
permitted  to  accrue  the  maximum 
benefit  permitted  under  section  415 
over  a  period  of  less  than  25  years, 
provided  that  the  flat  benefit  under  the 
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plan,  determined  without  regard  to 
section  415,  can  accrue  over  no  less 
than  25  years. 

[3]  The  plan  must  satisfy  the 
requirements  of  paragraph  (b)(4)(i)(C)(2) 
of  this  section  (other  than  the 
acquirement  that  the  minimum  number 
of  years  of  service  for  receiving  the 
unreduced  flat  benefit  is  at  least  25 
years),  and,  for  the  plan  year,  the 
average  of  the  normal  accrual  rales  for 
all  nonhighly  compensated 
nonexcludable  employees  must  be  at 
least  70  percent  of  the  average  of  the 
normal  accrual  rates  for  all  highly 
compensated  nonexcludable  employees. 
The  averages  in  the  preceding  sentence 
are  determined  taking  into  account  all 
nonexcludable  employees  (regardless  of 
whether  they  benefit  under  the  plan).  In 
addition,  contributions  and  benefits 
under  other  plans  of  the  employer  are 
disregarded.  For  purposes  of  this 
paragraph  (b)(4)(i)(C)(J),  normal  accrual 
rates  are  determined  under  paragraph 
(d)  of  this  section. 

(ii)  Examples.  The  following 
examples  illustrate  the  rules  in  this 
paragraph  (b)(4).  In  each  example,  it  is 
assumed  that  the  plan  has  never 
permitted  employee  contributions. 

Example  1.  Plan  A  provides  a  normal 
retirement  benefit  equal  to  1.6  percent  of 
average  annual  compensation  times  each  year 
of  service  up  to  25.  Plan  A  further  provides 
that  an  employee's  accrued  benefit  as  of  any 
plan  year  equals  the  employee's  fractional 
rule  benefit  multiplied  by  a  fraction,  the 
numerator  of  which  is  the  employee's  years 
of  service  as  of  the  plan  year,  and  the 
denominator  of  which  is  the  employee's 
projected  years  of  service  as  of  normal 
retirement  age.  The  greatest  benefit  that  an 
employee  could  accrue  in  any  plan  year  is 
1.6  percent  of  average  annual  compensation 
(this  is  the  case  for  an  employee  with  25  or 
fewer  years  of  projected  service  at  normal 
retirement  age).  Among  potential  employees 
with  33  or  fewer  years  of  projected  service  at 
normal  retirement  age,  the  lowest  benefit  that 
an  employee  could  accrue  in  any  plan  year 
is  1.212  percent  of  average  annual 
compensation  (this  is  the  case  for  an 
employee  with  33  years  of  projected  service 
at  normal  retirement  age).  Plan  A  satisfies 
paragraph  (b)(4)(i)(C)(I)  of  this  section 
because  1.6  percent  is  not  more  than  one 
third  larger  than  1.212  percent. 

Example  2.  Plan  B  provides  a  normal 
retirement  benefit  equal  to  1.0  percent  of 
average  annual  compensation  up  to  the 
integration  level,  and  1.6  percent  of  average 
annual  compensation  above  the  integration 
level,  times  each  year  of  service  up  to  35. 
Plan  B  further  provides  that  an  employee's 
accrued  benefit  as  of  any  plan  year  equals  the 
employee's  fractional  rule  benefit  multiplied 
by  a  fraction,  the  numerator  of  which  is  the 
employee's  years  of  service  as  of  the  plan 
year  and  the  denominator  of  which  is  the 
employee's  projected  years  of  service  as  of 
normal  retirement  age.  For  purposes  of 


satisfying  the  one  third  larger  rulr  in 
paragraph  (b)(4)(i)(C)(J)  of  this  section. 
Ijecausc  Plan  B  satisfies  section  401(1)  in 
form,  all  employees  with  less  thar  35 
projected  years  of  service  are  assumed  to 
accrue  benefits  at  the  rate  of  1.6  percent  of 
average  annual  compensation  (the  excess 
t>cnefit  percentage  under  the  plan  .  Plan  B 
satisfies  paragraph  (b)(4)(i|(C)  of  t lis  section 
because  all  employees  with  33  or  Vwer  years 
of  projected  service  at  normal  reti'^ment  age 
accTue  in  each  plan  year  a  benefit  of  1.6 
percent  of  average  annual  compensation. 

Example  3.  Plan  C  provides  a  normal 
retirement  lienefit  equal  to  four  percent  of 
average  annual  compensation  times  each  year 
of  service  up  to  10  and  one  percent  of  average 
annual  compensation  times  each  year  of 
service  in  excess  of  10  and  not  in  excess  of 
30.  Plan  C  further  provides  that  ar 
employee's  accrued  benefit  as  of  any  plan 
year  equals  the  employee's  fractional  rule 
benefit  multiplied  by  a  fraction,  the 
numerator  of  which  is  the  employe; 's  years 
of  service  as  of  the  plan  year,  and  'he 
denominator  of  which  is  the  employee's 
projected  years  of  service  as  of  normal 
retirement  age.  The  greatest  benefit  that  an 
employee  could  accrue  in  any  plan  year  is 
four  percent  of  average  annual  compensation 
(this  is  the  case  for  an  employee  with  10  or 
fewer  years  of  projected  service  at  normal 
retirement  age).  Among  employees  with  33  or 
fewer  years  of  projected  service  at  normal 
retirement  age,  the  lowest  benefit  that  an 
employee  could  accrue  in  a  plan  year  is  1.82 
percent  of  average  annual  compensation  (this 
is  the  case  of  an  employee  with  33  years  of 
projected  service  at  normal  retirement  age). 
Plan  C  fails  to  satisfy  this  paragraph  (b)(4) 
because  four  percent  is  more  than  one  third 
larger  than  1.82  percent.  See  also 
§  1.401(a)(4>-9(c)(6),  Example  3. 

Example  4.  Plan  D  provides  a  normal 
retirement  benefit  of  100  percent  of  average 
annual  compensation,  reduced  by  four 
percentage  points  for  each  year  of  service 
below  25  the  employee  has  at  normal 
retirement  age.  Plan  D  further  provides  that 
an  employee's  accrued  benefit  as  of  any  plan 
year  is  equal  to  the  employee's  fractional  rule 
benefit  multiplied  by  a  fraction,  the 
numerator  of  which  is  the  employee's  years 
of  service  as  of  the  plan  year,  and  the 
denominator  of  which  is  the  employee's 
projected  years  of  service  at  normal 
retirement  age.  In  the  case  of  an  employee 
who  has  five  years  of  service  as  of  the  current 
plan  year,  and  who  is  projected  to  have  10 
years  of  service  at  normal  retiren^ent  age,  the 
employee's  fractional  rule  t)enefi'  would  be 
40  percent  of  average  annual  corrpensation, 
and  the  employee's  accrued  benefit  as  of  the 
current  plan  year  would  be  20  percent  of 
average  annual  compensation  (the  fractional 
rule  lienefit  multiplied  by  a  fraction  of  five 
years  over  10  years).  Plan  D  satisfies  this 
paragraph  (b)(4). 

Example  5.  The  facts  are  the  same  as  in 
Example  4,  except  that  the  normal  retirement 
benefit  is  125  percent  of  average  annual 
compensation,  reduced  by  five  percentage 
points  for  each  year  of  service  be  ow  25  that 
the  employee  has  at  normal  retirement  age. 
Plan  D  satisfies  this  paragraph  (bt(4),  even 
though  an  employee  may  accrue  the 


maximum  benefit  allowed  under  section  415 
(i.e..  100  percent  of  the  particifiant's  average 
comf>ensation  for  the  high  three  years  of 
service)  in  less  than  25  years. 

Example  6.  The  facts  are  the  same  as  in 
Example  I.  except  that  the  plan  determines 
each  employee's  accrued  txinefit  by 
multiplying  the  employee's  projected  nomial 
retirement  bfmefit  (rather  than  the  fractional 
rule  l)enefit)  by  the  fraction  described  in 
Example  J.  In  determining  an  employee's 
projected  normal  retirement  benefit,  the  plan 
defines  each  employee's  average  annual 
compensation  as  the  average  annual 
compensation  the  employee  would  have  at 
normal  retirement  age  if  the  employee's 
annual  section  414(s)  compiensation  in  future 
plan  years  equaled  the  employee's  plan  year 
compensation  for  the  prior  plan  year.  Under 
these  facts.  Plan  A  does  not  satisfy  paragraph 
(b)(4)(i)(B)  of  this  section  because  the 
employee's  accrued  benefit  is  determined  on 
the  basis  of  a  projected  normal  retirement 
benefit  that  is  not  the  same  as  the  employee's 
frdctionai  rule  tienefit  determined  in 
accordance  with  §  1.411(b)-l(b)(3)(ii)(A). 

Example  7.  Plan  E  provides  a  normal 
retirement  benefit  of  50  percent  of  average 
annual  compensation,  with  a  pro  rata 
reduction  for  employees  with  less  than  30 
years  of  service  at  normal  retirement  age. 
Plan  E  further  provides  that  an  employee's 
accrued  t)enefit  as  of  any  plan  year  is  equal 
to  the  employee's  fractional  rule  benefit 
multiplied  by  a  fraction,  the  numerator  of 
which  is  the  employee's  years  of  service  as 
of  the  plan  year,  and  the  denominator  of 
which  is  the  employee's  projected  years  of 
service  at  normal  retirement  age.  For 
purposes  of  determining  this  fraction,  the 
plan  limits  the  years  of  service  taken  into 
account  for  an  employee  to  the  number  of 
years  the  employee  has  participated  in  the 
plan.  However,  all  years  of  service  (including 
years  of  service  before  the  employee 
commenced  participation  in  the  plan)  are 
taken  into  account  in  determining  an 
employee's  normal  retirement  benefit  under 
the  plan's  benefit  formula.  Plan  E  fails  to 
satisfy  this  piaragraph  (b)(4)  because  the  years 
of  service  over  which  t)enefits  accrue  differ 
from  the  years  of  ser\ice  used  in  applying  the 
t)encfit  formula  under  the  plan.  See 
paragraph  (b)(2)(v)  of  this  section. 

Example  8.  (a)  Plan  F  provides  a  normal 
retirement  benefit  equal  to  2.0  percent  of 
average  annual  compensation,  plus  0.65 
percent  of  average  annual  compensation 
above  covered  compensation,  for  each  year  of 
service  up  to  25.  Plan  F  further  provides  that 
an  employee's  accrued  benefit  as  of  any  plan 
year  equals  the  sum  of — 

(1)  The  employee's  fractional  rule  benefit 
(determined  as  if  the  normal  retirement 
benefit  under  the  plan  equaled  2.0  percent  of 
average  annual  compensation  for  each  year  of 
service  up  to  25)  multiplied  by  a  fraction,  the 
numerator  of  which  is  the  employee's  years 
of  service  as  of  the  plan  year  and  the 
denominator  of  which  is  the  employee's 
projected  years  of  service  as  of  normal 
retirement  age;  plus 

(2)  0.65  percent  of  the  employee's  average 
annual  compensation  alxjve  covered 
compensation  multiplied  by  the  employee's 
years  of  service  (up  to  25)  as  of  the  current 
plan  year. 


46788      Federal  ReRisler  /  Vol.  58.  No.  170  /  Friday.  September  3.  1993  /  Rules  and  Regulations 


(b)  Although  Plan  F  satisfies  the  fractional 
<)ccnial  rule  c»f  section  4 1 1  (h)(  1 )((;).  the  plan 
fails  to  satisfy  this  panigrdph  (f))(4)  be<;ause 
the  plan  does  nt>t  determine  employees' 
accrued  benefits  in  accordance  with 
paragraph  (b)(4)(i)(B)  ol  this  sectii>n. 

(5)  Safe  harbor  for  insurance  contract 
plans.  A  plan  Mlisfies  the  safe  harbor  in 
this  para^irnph  (b)(5)  if  it  satisfies  each 
of  the  followiiig  requirtments: 

(i)  The  pljn  must  satisfy  the  accrual 
rule  of  section  411(b)(1)(F). 

(ii)  The  plan  mu.st  t>e  an  insurance 
contract  plan  within  the  meaning  of 
sei.tion  412(1). 

(iii)  The  benefit  fonnula  under  the 
plan  must  be  one  that  would  satisfy  the 
requirements  of  paragraph  (b)(4)  of  this 
section  if  the  stated  normal  retirement 
benefit  under  the  formula  accrued 
ratably  over  each  employee's  period  of 
plan  participation  through  normal 
retirement  age  in  accordance  with 
para(^raph  (b){4)(i)(B)  of  this  section. 
Thus,  the  benefit  formula  may  not 
recognize  years  of  service  before  an 
employee  commenced  participation  in 
the  plan  because,  otherwise,  the 
definition  of  years  of  service  for 
determining  the  normal  retinMiient 
benefit  would  differ  from  the  definition 
of  years  of  ser\'ice  for  dttermining  the 
accrued  benefit  under  paragraph 
(b)(4)(i)(B)  of  this  set.tion.  See  paragraph 
(b)(4)(ii),  Exa/np/e  7,  of  this  .section. 
Notwithstanding  the  foregoing,  an 
insurance  contract  plan  adopted  and  in 
effect  on  September  19, 1991,  may 
continue  to  recognize  y€>ars  of  service 
prior  to  an  employee's  participation  in 
the  plan  for  an  employee  who  is  a 
participant  in  the  plan  on  that  date  to 
the  extent  provided  by  the  benefit 
formula  in  the  plan  on  such  date. 

(iv)  The  scheduled  premium 
payments  under  an  individual  or  group 
insurance  contract  used  to  fund  an 
employee's  normal  retirement  benefit 
must  be  level  annual  payments  to 
normal  retirement  age.  'fhus,  payments 
may  not  be  scheduled  to  cease  before 
normal  retirement  age. 

(v)  The  premium  payments  for  an 
employee  who  continues  benefiting 
after  normal  retirement  age  must  be 
equal  to  the  amount  necessary-  to  fund 
additional  benefits  that  accrue  under  the 
plan's  benefit  formula  for  the  plan  year. 

(vi)  Experience  gains,  dividends, 
forfeitures,  and  similar  items  must  be 
used  solely  to  reduce  future  premiums. 

(vii)  All  benefits  must  be  fimded 
through  contracts  of  the  same  series. 
Among  other  requirements,  contracts  of 
the  same  series  must  have  cash  values 
based  on  the  same  terms  (including 
interest  and  mortality  assumptions)  and 
the  same  conversion  rights.  A  plan  does 
not  fail  to  satisfy  this  requirement. 


however,  if  any  change  in  the  contract 
series  or  insurer  applies  on  the  same 
terms  to  all  employees.  But  see 
§  1.401(a)(4)-5{a)(4).  Example  12 
(change  in  insurer  considered  a  plan 
amendment  subject  to  §  1.401(a)(4)- 
5(a)). 

(viii)  If  ptirmitted  disparity  is  taken 
into  account,  the  normal  retirement 
benefit  stated  under  the  plan's  benefit 
formula  mu.st  satisfy  §1.401(l)-3.  For 
this  purpose,  the  0.75-percent  factor  in 
the  maximum  excess  or  offset  allowance 
in§1.40l(l)-3(h){2)(i)or(b)(3)(i). 
respe<;tively,  adjusted  in  accordance 
with  t»  1.401(l)-3{d)(9)  and  (e).  is 
reduced  by  multiplying  tl>e  factor  by 
0.80. 

(fi)  Use  of  safe  harbors  not  prechided 
by  certain  plan  provisions — (i)  In 
f;enernl.  A  plan  does  not  fail  to  satisfy 
this  paragraph  (b)  merely  bwniise  the 
plan  contains  one  or  more  of  the 
provisions  described  in  this  paragraph 
(bKG).  Unless  otherwise  provided,  any 
such  provision  must  apply  uniformly  to 
all  employees. 

(ii)  bection  401(1)  permitted  disparity. 
The  plan  takes  permitted  disparity  into 
account  in  a  manner  that  satisfies 
section  401(1)  in  form.  Thus,  differences 
in  employees'  benefits  under  the  plan 
attributable  to  uniform  disparities 
permitted  under  §  1.401(!)-3  (including 
differences  in  disparities  that  are 
deemed  uniform  under  §  1.401(1)- 
3((:)(2))  do  not  cause  a  plan  to  fail  to 
satisfy  this  paragraph  (b). 

(iii)  Different  entry  dates.  The  plan 
provides  one  or  more  entry  dates  during 
the  plan  year  as  permitted  by  section 
410(a)(4). 

(iv)  Certain  conditions  on  nccninls. 
Thi^  plan  provides  that  an  employee's 
accrual  for  the  plan  year  is  less  than  a 
full  accrual  (including  a  zero  accrual) 
because  of  a  plan  provision  permitted 
by  the  year-of-participation  rules  of 
section  411(t))(4). 

(v)  Certain  limits  on  accruals.  The 
plan  limits  benefits  otherwise  provided 
under  the  benefit  formula  or  accrual 
method  to  a  maximum  dollar  amount  or 
to  a  maximum  percentage  of  average 
annual  compensation  (e.g.,  by  limiting 
service  taken  into  account  in  the  benefit 
formula)  or  in  accordance  with  section 
401(a)(5)(D),  applies  the  limits  of 
section  415.  or  limits  the  dollar  amount 
of  compensation  taken  into  account  in 
determining  benefits. 

(vi)  Dollar  accrual  per  uniform  unit  of 
service.  The  plan  determines  accnials 
based  on  the  same  dollar  amount  for 
each  uniform  unit  of  service  (not  to 
exceed  one  week)  performed  by  each 
employee  with  the  same  number  of 
years  of  service  under  the  plan  during 
the  plan  year.  The  preceding  sentence 


applies  solely  for  purposes  of  the  unit 
credit  safe  harbor  in  paragraph  (b)(3)  of 
this  se«:tion. 

(vii)  Prior  benefits  accrued  under  a 
different  formula.  The  plan  determines 
benefits  for  years  of  service  after  a  fresh- 
start  date  for  all  employees  under  a 
benefit  formula  and  accrual  method  that 
differ  from  the  benefit  formula  and 
accrual  method  previously  used  to 
determine  benefit  accmals  for 
employees  in  a  fresh-start  group  for 
years  of  service  before  the  fresh-start 
date.  This  paragraph  (b)(6)(vii)  applies 
solely  to  plans  that  satisfy  §  1.401(a)(4)- 
13(c)  with  respect  to  the  fresh  start. 

(viii)  Employee  contributions.  The 
plants  a  contributory  DB  plan  that 
would  satisfy  the  requirements  of 
paragraph  (b)  of  this  se<:tion  if  the  plan's 
benefit  formula  provided  benefits  at 
employees'  employer-provided  benefit 
rates  determined  under  §  1.401(a)(4)- 
6(b).  This  paragraph  (b)(6)(viii)  does  not 
apply  to  a  plan  tested  under  paragraph 
(b)(4)  or  (b)(5)  of  this  section  unless  the 
plan  satisfies  one  of  the  methods  in 
§  1.401(a)(4)-6  (b)(4)  through  (b)(G).  A 
minimum  benefit  added  to  the  plan 
solely  to  satisfy  §  1.401(a)(4)-6(b)(3)  is 
not  taken  into  account  in  determining 
whether  this  paragraph  (b)(f))(viii)  is 
satisfied. 

(ix)  Certain  subsidized  optional  forms. 
The  plan  provides  a  subsidized  optional 
form  of  benefit  that  is  available  to  fewer 
than  substantially  all  employees 
because  the  optional  form  of  benefit  has 
been  eliminated  prospectively  as 
provided  in  §  1.401(a)(4)-4(bj(3). 

(x)  l^wer  benefits  for  WCFs— ( A) 
General  rule.  The  benefits  (including 
any  subsidized  optional  form  of  benefit) 
provided  to  one  or  more  HCEs  under  the 
plan  are  inherently  less  valuable  to 
those  HCEs  (determined  by  applying  the 
principles  of  §  1.401(a)(4)^{d)v  il)  than 
the  benefits  that  would  otherwi le  he 
provided  to  those  HCEs  if  the  plan 
sati.sfied  this  paragraph  (b)  (determined 
without  regard  to  this  paragraph 
(b)(6)(x)).  These  inherently  less  valuable 
benefits  are  deemed  to  satisfy  this 
paragraph  (b). 

(B)  Examples.  The  following 
examples  illustrate  the  rules  in  this 
paragraph  (b)(6)(x): 

Example  J.  Plan  A  woul<l  satisfy  this 
paragraph  (b)  (determined  without  refiard  to 
this  paragraph  (b)(6)(x)),  except  for  the  fact 
that  it  fails  to  satisfy  the  requirement  of 
paragraph  (b)(2)(iiij  of  this  section  (i  e.,  a 
subsidized  optional  form  must  be  available  to 
substantially  all  employees  on  similar  terms). 
Each  subsidized  optional  form  in  the  plan  is 
available  to  all  the  NHCEs  on  similar  terms, 
but  one  of  the  subsidized  optional  forms  of 
benefit  is  not  available  to  any  of  the  HCEs. 
Plan  A  satisfies  this  paragraph  (b),  tiecause 
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Plan  A  is  a  safe  harbor  plan  with  respect  to 
the  NHCEs  and  provides  inherently  less 
valuable  benefits  to  the  HCEs. 

Example  2.  (a)  Plan  B  would  satisfy  this 
paragraph  (b)  (determined  without  regard  to 
this  paragraph  (b](6)(x]),  except  for  the  fact 
that  some  employees  are  not  being  credited 
with  years  of  service  under  the  plan,  but  are 
continuing  to  accrue  benefits  as  a  result  of 
compensation  increases.  These  are 
employees  who  have  been  transferred  from 
the  employer  that  sponsors  Plan  B  to  another 
member  of  the  controlled  group  whose 
employees  are  not  covered  by  Plan  B.  For 
these  employees.  Plan  B  fails  tg  satisfy  the 
requirement  of  paragraph  (b)(2)(v)  of  this 
section  (i.e.,  each  employee's  benefit  must 
accrue  over  the  same  years  of  service  used  in 
applying  the  benefit  formula). 

(b)  Plan  B  is  restructured  info  two 
component  plans  under  the  provisions  of 
§1.401(a)(4)-9(c).  One  component  plan 
(Component  Plan  Bl)  consists  of  all  NHCEs 
who  are  not  being  credited  with  years  of 
service  under  the  plan's  benefit  formula  but 
are  continuing  to  accrue  benefits  as  a  result 
of  compensation  increases,  and  the  other 
component  plan  (Component  Plan  B2) 
consists  of  the  balance  of  the  employees. 

(c)  Component  Plan  Bl  satisfies  this 
section  and  section  410(b),  because  it  benefits 
only  NHCEs. 

(d)  Component  Plan  B2  is  treated  as 
satisfying  this  paragraph  (b),  because  Plan  B 
would  satisfy  this  paragraph  (b)  (determined 
without  regard  to  this  paragraph  (b)(6)(x)) 
with  respect  to  the  employees  in  Component 
Plan  B2  but  for  the  fact  that  it  provides 
inherently  less  valuable  benefits  to  some 
HCEs  in  that  component  plan  (i.e.,  the 
employees  who  are  credited  only  with 
com(>ensatton  increases  rather  than  both 
years  of  service  and  compensation  increases). 

(e)  Under  §  1.401(a)(4)--9(c).  if  Component 
Plan  B2  satisfies  section  410(b),  then  Plan  B 
satisfies  this  section. 

(xi)  Multiple  formulas — (A)  General 
rule.  The  plan  provides  that  an 
employee's  benefit  under  the  plan  is  the 
greater  of  the  benefits  determined  under 
two  or  more  formulas,  or  is  the  sum  of 
the  benefits  determined  under  two  or 
more  formulas.  This  paragraph  (b)(6)(xi) 
does  not  apply  to  a  plan  unless  each  of 
the  formulas  under  the  plan  satisfies  the 
requirements  of  paragraph  (b)(6)(xi)  (B) 
through  (D)  of  this  section. 

(B)  Sole  formulas.  The  formulas  must 
be  the  only  formulas  under  the  plan. 

(C)  Separate  testing.  Each  of  the 
formulas  must  separately  satisfy  the 
uniformity  requirements  of  paragraph 
(b)(2)  of  this  section  and  also  separately 
satisfy  one  of  the  safe  harbors  in 
paragraphs  (b)(3)  through  (b)(5)  of  this 
section.  A  formula  that  is  available 
solely  to  some  or  all  NHCEs  is  deemed 
to  satisfy  this  paragraph  (b)(6)(xi)(C). 

(D)  Availability— {1]  General  rule.  All 
of  the  formulas  must  be  available  on  the 
same  terms  to  all  employees. 

(2)  Formulas  for  NhCEs.  A  formula 
does  not  fail  to  be  available  on  the  same 


terms  to  all  employees  merely  because 
the  formula  is  not  available  to  any 
HCEs,  but  is  available  to  some  or  all 
NHCEs  on  the  same  terms  es  all  of  the 
other  formulas  in  the  plan. 

(3)  Top-heavy  formulas.  Rules  parallel 
to  those  in  §  1.401(a)(4)-2(b)(4)(vi)(D)(J) 
apply  in  the  case  of  a  plan  that  provides 
the  greater  of  the  benefits  under  two  or 
more  formulas,  one  of  which  is  a  top- 
heavy  formula.  For  purposes  of  this 
paragraph  (b)(6)(xi)(D)(3),  a  top-heavy 
formula  is  a  formula  that  provides  a 
benefit  equal  to  the  minimum  benefit 
described  in  section  416(c)(11  (taking 
into  account,  if  applicable,  the 
modification  in  section 
416(h)(2)(A)(ii)(I)). 

(E)  Provisions  may  be  applied  more 
than  once.  The  provisions  of  this 
paragraph  (b)(6)(xi)  may  be  aoplied 
more  than  once.  See  §  1.401(a)(4}- 
2(b){4)(vi)(E)  for  an  example  of  the 
application  of  these  provisions  more 
than  once. 

(F)  Examples.  The  following  examples 
illustrate  the  rules  in  this  paragraph 
(b)(6)(xi): 

Example  1.  Under  Plan  A,  each  employee's 
t)enefit  equals  the  sum  of  the  benefits 
determined  under  two  formulas.  The  first 
formula  provides  one  percent  of  average 
annual  compensation  per  year  of  service.  The 
second  formula  provides  $10  per  year  of 
service.  Plan  A  is  eligible  to  apply  the  rules 
in  this  paragraph  (b)(6)(xi). 

Example  2.  Under  Plan  B,  each  employee's 
t)enefit  equals  the  greater  of  the  benefits 
determined  under  two  formulas.  The  first 
formula  provides  $15  per  year  of  service  and 
is  available  to  all  employees  who  complete 
at  least  500  hours  of  service  during  the  plan 
year.  The  second  formula  provides  1.5 
p>ercent  of  average  annual  compensation  per 
year  of  service  and  is  available  tc  all 
employees  who  complete  at  least  1,000  hours 
of  service  during  the  plan  year.  P  an  B  does 
not  satisfy  this  paragraph  (b)(6)(x  )  because 
the  two  formulas  are  not  availabl'j  on  the 
same  terms  to  all  employees. 

Example  3.  Under  Plan  C,  each  employee's 
l)enefit  equals  the  greater  of  the  b'!nefits 
determined  under  two  formulas.  The  first 
formula  provides  $15  per  year  of  service  and 
is  available  to  all  employees  who  complete 
at  least  1,000  hours  of  service  during  the  plan 
year.  The  second  formula  provides  the 
minimum  benefit  described  in  se<;tion 
416(c)(1)  and  is  available  to  all  ncn-key 
employees  who  complete  at  least  1,000  hours 
of  service  during  the  plan  year.  Plan  C  does 
not  satisfy  the  general  rule  in  paragraph 
(b)(6)(xi)(D)(])  of  this  section  because  the  two 
formulas  are  not  aval  able  on  the  same  terms 
to  all  employees  (i.e..  the  second  formula  is 
only  available  to  all  non-key  employees). 
Nonetheless,  because  the  second  formula  is 
a  top-heavy  formula,  the  special  availability 
rules  for  top-heavy  formulas  in  paragraph 
(b)(6)(xi)(D)(3)of  this  section  apply.  Thus, 
the  second  formula  does  not  fail  to  be 
available  on  the  same  terms  as  the  first 
formula  merely  because  the  second  formula 


is  available  solely  to  all  non-key  employees 
on  the  same  terms.  This  is  true  even  if  the 
plan  conditions  the  availiibility  of  the  second 
formula  on  the  plan's  being  top-heavy  for  the 
plan  year. 

Example  4.  Under  Plan  D,  each  employee's 
benefit  equals  the  greater  of  the  benefits 
determined  under  two  formulas.  The  first 
formula  is  available  to  ail  employees  and 
provides  a  benefit  equal  to  1.5  percent  of 
average  annual  compensation  per  year  of 
service.  The  second  formula  is  only  available 
to  NHCEs  and  provides  a  benefit  equal  to  two 
percent  of  average  annual  compiensation  per 
year  of  service,  minus  two  percent  of  the 
primary  insurance  amount  per  year  of 
service.  The  amount  of  the  offset  is  not 
limited  to  the  maximum  permitted  offset 
under  §  1.401{l)-3(b).  Under  paragraph 
(b)(6)(xi)(D)(2)  of  this  seclion,  both  formulas 
are  treated  as  available  to  all  employees  on 
the  same  terms.  Furthermore,  even  though 
the  second  formula  does  not  satisfy  any  of 
the  safe  harbors  in  this  pardgraph  (b),  the 
•formula  is  deemed  to  satisfy  the  separate 
testing  requirement  under  paragraph 
(b)(6)(xi){C)  of  this  section,  because  the 
formula  is  available  solely  to  some  or^ll 
NHCEs. 

Example  5.  Plan  E  is  a  unit  credit  plan  that 
provides  a  benefit  of  one  percent  of  average 
annual  compensation  per  year  of  service  to 
all  employees.  In  1994.  the  plan  is  amended 
to  provide  a  benefit  of  two  percent  of  average 
annual  compensation  jjer  year  of  service  after 

1993,  while  continuing  to  provide  a  t>enefit 
of  one  percent  of  average  annual 
compiensation  per  year  of  service  for  all  years 
of  service  before  1994.  Thus,  the  plan's 
amended  benefit  formula  provides  a  benefit 
equal  to  the  sum  of  the  benefits  determined 
under  two  benefit  formulas;  one  percent  of 
average  annual  compensation  per  year  of 
service,  plus  one  percent  of  average  annual 
compensation  per  year  of  service  after  1993. 
Plan  E  satisfies  this  paragraph  (b)(6)(xi). 

Example  6.  The  facts  are  the  same  as  in 
Example  S.  except  that  the  plan  amendment 
in  1994  decreases  the  benefit  to  0.75  percent 
of  average  annual  compensation  pier  year  of 
service  after  1993,  while  retaining  the  one- 
percent  formula  for  all  years  of  service  before 

1994.  Thus,  the  plan's  amended  benefit 
formula  provides  a  benefit  equal  to  the  sum 
of  the  benefits  determined  under  two  benefit 
formulas;  0.75  percent  of  average  annual 
compensation  per  year  of  service,  plus  0.25 
fiercent  of  average  annual  compiensation  per 
year  of  service  before  1994.  Under  these  facts, 
the  second  formula  does  not  separatefy 
satisfy  any  of  the  safe  harbors  in  this 
paragraph  (b)  because  the  years  of  service 
over  which  each  employee's  benefit  accrues 
under  the  second  formula  (i.e.,  all  years  of 
service)  are  not  the  same  years  of  service  that 
are  taken  into  account  in  applying  the  benefit 
formula  under  the  plan  to  that  employee  (i.e., 
years  of  service  before  1994).  See  paragraph 
fb)(2l(v)  of  this  section.  But  see  paragraph 
(b)(6)(vii)  of  this  section  and  §  1.401(a)(4)-13, 
which  provide  rules  under  which  Plan  E,  as 
amended,  may  he  able  to  satisfy  this 
paragraph  (b). 

Example  7.  Plan  F  provides  a  benefit  to  all 
employees  of  one  percent  of  average  annual 
compensation  per  year  of  service.  Employee 
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M  was  hired  as  the  president  of  the  employer 
In  December  1994  and  was  not  a  HCE  under 
section  4l4lq)  during  the  1994  calendar  plan 
year.  In  1994,  Plan  F  is  amended  to  provide 
a  benefit  that  is  the  greater  of  the  benefit 
determined  under  the  pre-existing  formula  in 
the  plan  and  a  new  formula  that  is  available 
■olely  to  some  NHCEs  (including  Employee 
M).  The  new  formula  does  not  satisfy  the 
uniformity  requirements  of  paragraph  (b)(2) 
of  this  section,  because  it  provides  a  different 
benefit  for  some  NHCEs  than  for  other 
NHCEs.  As  a  result  of  this  change.  Employee 
M  receives  a  higher  accrual  in  1994  than  the 
NHCEs  who  are  not  eligible  for  the  new 
formula.  In  1995,  when  Employee  M  first 
becomes  a  HCE,  the  second  formula  no 
longer  applies  to  Employee  M.  It  would  be 
inconsistent  with  the  purpose  of  preventing 
discrimination  in  favor  of  HCEs  for  Plan  F  to 
use  the  special  rule  for  a  formula  that  is 
available  solely  to  some  or  all  NHCEs  to 
satisfy  the  separate  testing  requirement  of 
paragraph  (b)(6)(xi)(C)  of  this  section  for  the    . 
1994  calendar  plan  year.  See  §  1.401(a)(4)- 
1(0(2). 

(c)  General  test  for  nondiscrimination 
in  amount  of  benefits — (1)  General  rule. 
The  employer-provided  benefits  under  a 
defined  benefit  plan  are 
nondiscriminatory  in  amount  for  a  plan 
year  if  each  rate  group  under  the  plan 
satisfies  section  410(b).  For  purposes  of 
this  paragraph  (c)(1),  a  rate  group  exists 
under  a  plan  for  each  HCE  and  consists 
of  the  HCE  and  all  other  employees 
(both  HCEs  and  NHCEs)  who  have  a 
normal  accrual  rate  greater  than  or  equal 
to  the  HCE's  normal  accrual  rate,  and 
who  also  have  a  most  valuable  accrual 
rate  greater  than  or  equal  to  the  HCE's 
most  valuable  accrual  rate.  Thus,  an 
employee  is  in  the  rate  group  for  each 
HCE  who  has  a  normal  accrual  rate  less 
than  or  equal  to  the  employee's  normal 
accrual  rate,  and  who  also  has  a  most 
valuable  accrual  rate  less  than  or  equal 
to  the  employee's  most  valuable  accrual 
rate. 

(2)  Satisfaction  of  section  410(b)  by  a 
rate  group.  For  purposes  of  determining 
whether  a  rate  group  satisfies  section 
410(b),  the  same  rules  apply  as  in 

§  1.401(a)(4}-2(c)(3).  See  paragraph 
(c)(4)  of  this  section  and  §  1.401(a)(4)- 
2(c)(4).  Example  3  through  Example  5, 
for  examples  of  this  rule. 

(3)  Certain  violations  disregarded.  A 
plan  is  deemed  to  satisfy  paragraph 
(c)(1)  of  this  section  if  the  plan  would 
satisfy  that  paragraph  by  treating  as  not 
benefiting  no  more  than  five  percent  of 
the  HCEs  in  the  plan,  and  the 
Commissioner  determines  that,  on  the 
basis  of  all  of  the  relevant  facts  and 
circumstances,  the  plan  does  not 
discriminate  with  respect  to  the  amount 
of  employer-provided  benefits.  For  this 
purpose,  five  percent  of  the  number  of 
HCEs  may  be  determined  by  rounding  to 
the  nearest  whole  number  (e.g.,  1.4 


rounds  to  1  and  1.5  rounds  to  2).  Among 
the  relevant  factors  that  the 
Commissioner  may  consider  in  making 
this  determination  are — 

(i)  The  extent  to  which  the  plan  has 
failed  the  test  in  paragraph  (c)(1)  of  this 
section; 

(ii)  The  extent  to  which  the  failure  is 
for  reasons  other  than  the  design  of  the 
plan; 

(iii)  Whether  the  HCEs  causing  the 
failure  are  five-percent  ov\-ners  or  are 
among  the  highest  paid  nonexcludable 
employees; 

(iv)  whether  the  failure  is  attributable 
to  an  event  that  is  not  expected  to  recur 
(eg.,  a  plant  closing);  and 

(v)  Tne  extent  to  which  the  failure  is 
attributable  to  benefits  accrued  under  a 
prior  benefit  structure  or  to  benefits 
accrued  when  a  participant  was  not  a 
HCE. 

(4)  Examples.  The  following  e.xamples 
illustrate  the  rules  in  this  paragraph  (c): 

Example  1.  (a)  Employer  Xnas  1100 
nonexcludable  employees.  Nl  through 
NIOOO.  who  are  NHCEs,  and  Hi  through 
HlOO.  who  are  HCEs.  Employer  X  maintains 
Plan  A,  a  defined  benefit  plan  that  benefits 
all  of  these  nonexcludable  employees.  The 
normal  and  most  valuable  accrual  rates 
(determined  as  a  percentage  of  average 
annual  compensation)  for  the  employees  in 
Plan  A  for  the  1994  plan  year  are  listed  in 
the  following  table. 


Employee 

Normal 

accrual 

rate 

Most  valu- 
able ac- 
crual rate 

Nl  through  N1(X).... 
N101  through  N500 
N501  through  N750 
N751  through 

NIOOO  

HI  through  H50 

H51  through  HI 00  .. 

1.0 
1.5 
2.0 

2.3 

1.5 

2.0 

1.4 
3.0 
2.65 

2.8 
2.0 
2.65 

(b)  There  are  100  rate  groups  in  Plan  A 
because  there  are  100  HCEs  in  Plan  A. 

(c)  Rate  group  1  consists  of  Hi  and  all 
those  employees  who  have  a  normal  accrual 
rate  greater  than  or  equal  to  Hi's  normal 
accrual  rate  (1.5  percent)  and  who  also  have 
a  most  valuable  accrual  rate  greater  than  or 
equal  to  Hi's  most  valuable  accrual  rate  (2.0 
percent).  Thus,  rate  group  1  consists  of  Hi 
through  HlOO  and  NlOl  through  NIOOO. 

(d)  Rate  group  1  satisfies  the  ratio 
percentage  test  of  §  1.410(b)-2(b)(2)  because 
the  ratio  percentage  of  the  rate  group  is  90 
percent,  i.e..  90  percent  (the  percentage  of  all 
nonhighly  compensated  nonexcludable 
employees  who  are  in  the  rate  group)  divided 
by  100  percent  (the  percentage  of  all  highly 
compensated  nonexcludable  employees  who 
are  in  the  rate  group). 

(e)  Because  HI  through  H50  have  the  same 
normal  accrual  rates  and  the  same  most 
valuable  accrual  rates,  the  rate  group  with 
respect  to  each  of  them  is  identical.  Thus, 
because  rate  group  1  satisfies  section  410(b). 
rate  groups  2  through  aU  aiso  saUsty  section 
410(b). 


(f)  Rate  group  51  consists  of  H51  and  all 
those  employees  who  have  a  normal  accrual 
rate  greater  than  or  equal  to  HSl's  normal 
accrual  rate  (2.0  percent)  and  who  also  have 
a  most  valuable  accrual  rate  greater  than  or 
equal  to  H51's  most  valuable  accrual  rate 
(2.65  percent).  Thus,  rate  group  51  consists 
of  H51  through  HlOO  and  N501  through 
NIOOO.  (Even  though  NlOl  through  N500 
have  a  most  valuable  accrual  rate  (3.0 
percent)  greater  than  H51's  most  valuable 
accrual  rate  (2.65  percent),  they  are  not 
included  in  this  rate  group  because  their 
normal  accrual  rate  (1.5  percent)  is  less  than 
HSl's  normal  accrual  rate  (2.0  percent).) 

(g)  Rate  group  51  satisfies  the  ratio 
percentage  test  of  §  1.410(b)-2(b)(2)  because 
the  ratio  percentage  of  the  rate  group  is  100 
percent.  I.e..  50  percent  (the  percentage  of  all 
nonhighly  compensated  nonexcludable 
employees  who  are  in  the  rate  group)  divided 
by  50  percent  (the  percentage  of  all  highly 
compensated  nonexcludable  employees  who 
are  in  the  rate  group). 

(h)  Because  H51  through  HlOO  have  the 
same  normal  accrual  rates  and  the  same  most 
valuable  accrual  rates,  the  rate  group  with 
respect  to  each  of  them  is  identical.  Thus, 
t)ecause  rate  group  51  satisfies  section  410(1>). 
rate  groups  52  thit>ugh  100  also  satisfy 
section  410(b). 

(i)  The  employer-provided  benefits  under 
Plan  A  are  nondiscriminatory  in  amount 
because  each  rate  group  under  the  plan 
satisfies  section  410(b). 

Example  2.  The  facts  are  the  same  as  in 
Example  1,  except  that  H96  has  a  most 
valuable  accrual  rate  of  3.5.  Each  of  the  rate 
groups  is  the  same  as  in  Example  1,  except 
that  rate  group  96  consists  solely  of  H96 
because  no  other  employee  has  a  most 
valuable  accrual  rate  greater  than  3  5. 
Because  the  plan  would  satisfy  the  test  in 
paragraph  (c)(1)  of  this  section  by  treating 
H96  (who  constitutes  less  than  five  percent 
of  the  HCEs  in  the  plan)  as  not  benefiting,  the 
Commissioner  may  determine  under 
paragraph  (c)(3)  of  this  section  that,  on  the 
basis  of  all  of  the  relevant  facts  and 
circumstances,  the  plan  does  not 
discriminate  with  respect  to  the  amount  of 
l)enefits. 

(d)  Determination  of  accrual  rates — 
(1)  Definitions — (i)  Normal  accrual  rate. 
The  normal  accrual  rate  for  an  employee 
for  a  plan  year  is  the  increase  in  the 
employee's  accrued  benefit  (within  the 
meaning  of  section  411(a)(7)(A)(i)) 
during  the  measurement  period,  divided 
by  the  employee's  testing  service  during 
the  measurement  period,  and  expressed 
either  as  a  dollar  amount  or  as  a 
percentage  of  the  employee's  average 
annual  compensation. 

(ii)  Most  valuable  accrual  rate.  The 
most  valuable  accrual  rate  for  an 
employee  for  a  plan  year  is  the  increase 
in  the  employee's  most  valuable 
optional  form  of  payment  of  the  accrued 
benefit  during  the  measurement  period, 
divided  by  the  employee's  testing 
service  during  the  measurement  period, 
and  expressed  either  as  a  dollar  amount 
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or  as  a  percentage  of  (he  employee's 
average  annual  compensation.  The 
employee's  most  valuable  optional  form 
of  payment  of  the  accrued  benefit  is 
determined  by  calculating  for  the 
employee  the  normalized  QJSA 
associated  with  the  accrued  benefit  that 
is  potentially  payable  in  the  current  or 
any  future  plan  year  at  any  age  under 
the  plan  and  selecting  the  largest  (per 
year  of  testing  service).  If  the  plan 
provides  a  QSLfPP,  the  most  valuable 
accrual  rate  also  takes  into  account  the 
QSUPP  payable  in  conjunction  with  the 
QJSA  at  each  age  under  the  plan.  Thus, 
the  most  valuable  accrual  rate  reflects 
the  value  of  all  benefits  accrued  or 
treated  as  accrued  under  section 
411(d)(6)  that  are  payable  in  any  form 
and  at  any  time  under  the  plan, 
including  early  retirement  benefits, 
retirement-type  subsidies,  early 
retirement  window  benefits,  and 
QSUPPs.  In  addition,  the  most  valuable 
accrual  rate  must  take  into  account  any 
such  benefits  that  are  available  during  a 
plan  year,  even  if  the  benefits  cease  to 
be  available  before  the  end  of  the 
current  or  any  future  plan  year, 
(iii)  Measurement  perioa.  The 
measurement  period  can  be — 

(A)  The  current  plan  year: 

(B)  The  current  plan  year  and  all  prior 
years;  or 

(C)  The  current  plan  year  and  all  prior 
and  future  years. 

(iv)  Testing  senice — (A)  General  rule. 
Testing  service  means  an  employee's 
years  of  service  as  defined  in  the  plan 
for  purposes  of  applying  the  benefit 
formula  under  the  plan,  subject  to  the 
requirements  of  paragraph  (d)(l)(iv)(B) 
of  this  section.  Alternatively,  testing 
service  means  service  determined  for  all 
employees  in  a  reasonable  manner  that 
satisfies  the  requirements  of  paragraph 
(d){l)(iv)(B)  of  this  section.  For  example, 
the  number  of  plan  years  that  an 
employee  has  benefited  under  the  plan 
within  the  meaning  of  §1.410(b)-3(a)  is 
an  acceptable  definition  of  testing 
service  because  it  determines  service  in 
a  reasonable  manner  and  satisfies 
paragraph  (d)(l)(iv)(B)  of  this  section. 
See  also  §  1.401(a)(4)-ll(d)(3) 
(additional  limits  on  service  that  may  be 
taken  into  account  as  testing  service). 

(B)  Requirements  for  testing  service — 
(1)  Employees  not  credited  with  years  of 
senice  under  the  benefit  formula.  An 
employee  must  be  credited  with  testing 
service  for  any  year  in  which  the 
employee  benefits  under  the  plan 
(within  the  meaning  of  §  1.410(b}-3{a)). 
unless  that  year  is  part  of  a  period  of 
service  that  may  not  be  taken  Into 
account  under  §  1.401{a)(4)-ll(d){3). 
This  rule  applies  even  if  the  employee 
does  not  receive  service  credit  under  the 


benefit  formula  for  that  year  (e.g., 
because  of  a  service  cap  in  the  benefit 
formula  or  because  of  a  transfer  out  of 
the  group  of  employees  covered  by  the 
plan). 

(2)  Current  year  testing  service.  In  the 
case  of  a  measurement  period  that  is  the 
current  plan  year,  testing  service  for  the 
plan  year  equals  one  (1). 

(2)  Rules  ofapflication — (i) 
Consistency  requirement.  Both  normal 
and  most  valuable  accrual  rates  must  be 
determined  in  a  consistent  manner  for 
all  employees  for  the  plan  year.  Thus, 
for  example,  the  same  measurement 
periods  must  be  used,  and  the  rules  of 
this  paragraph  (d)(2)  and  any  available 
options  described  in  paragraph  (d)(3)  of 
this  section  must  be  applied 
consistently.  If  plan  benefits  are  not 
expressed  as  straight  life  annuities 
beginning  at  employees'  testing  ages, 
they  must  be  normalized. 

(ii)  Determining  plan  benefits,  service 
and  compensation — (A)  In  general. 
Potential  plan  benefits,  testing  service, 
and  average  annual  compensation  must 
be  determined  in  a  reasonable  manner, 
reflecting  actual  or  projected  service  and 
compensation  only  through  the  end  of 
the  measurement  f)eriod.  The 
determination  of  potential  plan  benefits 
is  not  reasonable  if  it  incorporates  an 
assumption  that,  in  future  years,  an 
employee's  compensation  wili  increase 
or  the  employee  will  terminate 
employment  before  the  employee's 
testing  age  (other  than  the  assumptions 
under  paragraph  (d)(l)(ii)  of  this  section 
that  the  employee's  service  will  end  in 
connection  with  the  payment  of  each 
potential  QJSA  in  future  years). 

(B)  Section  415  limits.  For  purposes  of 
determining  accrual  rates  under  this 
paragraph  (d),  plan  benefits  ar3 
generally  determined  without  regard  to 
whether  those  benefits  are  pemitted  to 
be  paid  under  section  415.  Ho  vever, 
plan  provisions  implementing  any  of 
the  limits  of  section  415  may  le  taken 
into  account  in  applying  this  paragraph 
(d)  if  the  plan  does  not  provide  for 
benefit  increases  resulting  frori  section 
415(d)(1)  adjustments  for  former 
employees  who  were  employees  in  a 
plan  year  in  which  such  plan  provisions 
were  taken  into  account  in  applying  this 
paragraph  (d).  If  the  limits  of  section 
415  are  taken  into  account  unc  er  this 
paragraph  (d){2)(ii)(B)  as  of  the  end  of 
the  measurement  period,  they  must  also 
be  taken  into  account  as  of  the 
beginning  of  the  measurement  period.  If 
the  limits  of  sec'ion  415  are  net  taken 
into  account  in  testing  the  plan  for  the 
current  plan  year,  but  were  taken  into 
account  in  testing  the  plan  for  the 
preceding  plan  year,  any  resul  ing 
increase  in  the  accrued  benefits  taken 


into  account  in  testing  the  plan  is 
treated  as  an  increase  in  accrued 
benefits  during  the  current  plan  year. 

(iii)  Requirements  for  measurement 
period  that  includes  future  years — (A) 
Discriminatory  pattern  of  accruals.  A 
measurement  period  that  includes 
future  years  (as  described  in  paragraph 
(d)(l)(iii)(C)  of  this  section)  may  not  be 
used  if  the  pattern  of  accruals  under  the 
plan  discriminates  in  favor  of  HCEs  (i.e., 
if  projected  benefits  for  HCEs  are 
relatively  fronlloaded  when  compared 
to  the  degree  of  front  loading  or 
backloading  for  NHCEs).  This 
determination  is  made  based  on  all  of 
the  relevant  facts  and  circumstances. 

(B)  Future-period  limitation.  Future 
years  beginning  after  an  employee's 
attainment  of  the  employee's  testing  age 
(or  after  the  employee's  assumed 
termination  in  the  case  of  most  valuable 
accrual  rates)  may  not  be  included  in 
the  measurement  period. 

(3)  Optional  rules — (i)  Imputation  of 
permitted  disparity.  The  disparity 
permitted  under  section  401(1)  may  be 
imputed  in  accordance  with  the  rules  of 
Sl.401(a)(4)-7. 

(ii)  Grouping  of  accrual  rates — (A) 
General  rule.  An  employer  may  treat  all ' 
employees  who  have  accrual  rates 
within  a  specified  range  above  and 
below  a  midpoint  rate  chosen  by  the 
employer  as  having  an  accrual  rate 
equal  to  the  midpoint  rate  within  that 
range.  Accrual  rates  within  a  given 
range  may  not  be  grouped  under  this 
paragraph  (d)(3)(ii)  if  the  accrual  rates  of 
HCEs  within  the  range  generally  are 
significantly  higher  than  the  accrual 
rates  of  NHCEs  in  the  range.  The 
specified  ranges  within  which  all 
employees  are  treated  as  having  the 
same  accrual  rate  may  not  overlap  and 
may  be  no  larger  than  provided  in 
paragraph  (d)(3)(ii)(B)  of  this  section. 
Accrual  rates  of  employees  that  are  not 
within  any  of  these  specified  ranges  are 
determined  without  regard  to  this 
paragraph  (d)(3)(ii). 

(B)  Size  of  specified  ranges.  In  the 
case  of  normal  accrual  rates,  the  lowest 
and  highest  accrual  rates  in  the  range 
must  be  within  five  percent  (not  five 
percentage  points)  of  the  midpoint  rate. 
In  the  case  of  most  valuable  accrual 
rates,  the  lowest  and  highest  accrual 
rates  in  the  range  must  be  within  15 
percent  (not  15  percentage  points)  of  the 
midpoint  rate.  If  accrual  rates  are 
determined  as  a  percentage  of  average 
annual  compensation,  the  lowest  and 
highest  accrual  rates  need  not  be  within 
five  percent  (or  15  percent)  of  the 
midpoint  rate,  if  they  are  no  more  than 
one  twentieth  of  a  percentage  point 
above  or  below  the  midpoint  rate. 
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(iii)  Fresh-start  alternative — (A) 
General  rule.  Notwithstanding  the 
definition  of  measurement  period 
provided  in  paragraph  (d)(l)(iii)  of  this 
section,  a  measurement  period  for  a 
fresh-start  group  is  permitted  to  be 
limited  to  the  period  beginning  after  the 
fresh-start  date  with  resf>ect  to  that 
group  if  the  plan  makes  a  fresh  start  that 
satisfies  §  1.401(a)(4)-13(c)  (without 
regard  to  §  1.401(a)(4M3(c)(2)(i)  and 
(ii)).  If  the  measurement  period  is  so 
limited  or  the  measurement  period  is 
the  plan  year  (whether  or  not  so 
limitedl.  any  compensation  adjustments 
during  the  measurement  period  to  the 
frozen  accrued  benefit  as  of  the  fresh- 
start  date  that  are  permitted  under  the 
rules  of  §  1.401(a)(4)-13(d)  may  be 
disregarded  in  determining  the  increase 
in  accrued  benefits  during  the 
measurement  period,  but  only  if — 

( 7)  The  plan  makes  a  fresh  start  as  of 
the  fresh-start  date  that  satisfies 
§  1.401(al(4)-13(c)  (without  regard  to 
§  1.401(a)(4)-13(c)(2)(ii))  in  conjunction 
with  a  bona  fide  amendment  to  the 
benefit  formula  or  accrual  method  under 
the  plan:  and 

(2)  The  amendment  provides  for 
adjustments  to  employees'  frozen 
accrued  benefits  as  of  the  fresh-start 
date  in  accordance  with  the  rulus  of 
§1.401(a)(4)-13(d). 

(B)  Application  of  consistency 
requirements.  Limiting  the  application 
of  the  fresh-start  alternative  in  this 
paragraph  (d)(3)(iii)  to  a  fresh-start 
group  that  consists  of  fewer  than  all 
employees  does  not  violate  the 
consistency  requirement  of  paragraph 
(d)(2)(i)  of  this  section. 

(iv)  Floor  on  most  valuable  accrual 
rote.  In  lieu  of  determining  an 
employee's  most  valuable  accrual  rate  in 
accordance  with  the  definition  in 
paragraph  (d)(l)(ii)  of  this  section,  an 
employer  may  determine  an  employee's 
most  valuable  accrual  rate  for  the 
current  plan  year  as  the  employee's 
highest  most  valuable  accrual  rate 
determined  for  any  prior  plan  year.  This 
option  may  be  used  only  if  the 
employee's  normal  accrual  rate  has  not 
changed  significantly  from  the  normal 
accrual  rate  for  the  relevant  prior  plan 
year  and,  there  have  been  no  plan 
amendments  in  the  interim  period  since 
that  prior  plan  year  that  affect  the 
determination  of  most  valuable  accrual 
rates. 

(4)  Examples.  The  following  examples 
illustrate  the  rules  in  this  paragraph  (d): 

Example  7.  The  employees  in  Plan  A  have 
the  following  normal  accrual  rates  (expressed 
as  percentage  of  average  annual 
compensation);  0.8  percent,  0.83  percent,  0.9 
percent.  1.9  percent.  2.0  percent,  and  2.1 
percent.  Because  the  first  three  rates  are 


within  a  ranf^  of  no  more  than  one  twentieth 
of  a  percentage  point  atxive  or  below  0.85 
percent  (a  midpoint  rate  chosen  by  the 
employer),  the  employer  may  treat  the 
employees  who  have  those  rates  as  having  an 
accrual  rate  of  0.85  percent  (provided  that  the 
accrual  rates  of  HCEs  within  the  range  are  not 
significantly  higher  than  the  accnial  rates  for 
NHCIEs  within  the  range)  Because  the  last 
three  rates  are  within  a  range  of  no  more  than 
five  percent  atwve  or  below  2.0  percent  (a 
midpoint  rate  chosen  by  the  employer),  the 
employer  may  treat  the  employees  who  have 
those  rates  as  having  an  accrual  rate  of  2.0 
percent  (provided  that  the  accrual  rates  of 
H(IEs  within  the  range  are  not  significantly 
higher  than  the  accrual  rales  for  NHCEs 
within  the  range). 

Example  2.  Employer  X  maintains  a  plan 
under  which  headquarters  employwfs  accrue 
a  Iwnefit  of  1.25  percent  of  average 
compensation  for  the  first  10  years  of  service 
and  0.75  percent  of  average  compensation  for 
subsequent  years  of  service,  while  all  other 
employoos  accrue  a  benefit  of  one  percent  of 
compensation  fur  all  years  of  service.  Assume 
that  the  group  of  headquarters  employees 
does  not  satisfy  section  410(b).  Under  these 
fads,  the  pattern  of  accruals  under  the  plan 
discriminates  in  favor  of  HCJEs.  and. 
therefore,  under  paragraph  (d)(2)(iii)(A)  of 
this  .section,  the  measurement  period  for 
determining  accrual  rates  under  the  plan  may 
not  include  future  service. 

(e)  Compensation  mies — (1>  In 
general.  This  paragraph  (e)  provides 
rules  for  determining  average  annual 
compensation.  Safe  harbor  plans  that 
satisfy  paragraph  (b)  of  this  section  must 
determine  benefits  either  as  a  dollar 
amount  unrelated  to  employees* 
compensation  or  as  a  percentage  of  each 
employee's  average  annual 
compensation.  In  contrast,  plans  that 
must  satisfy  the  general  test  of 
paragraph  (c)  of  this  section  are  not 
required  under  this  section  to  determine 
benefits  under  any  particular  definition 
of  compensation  or  in  any  particular 
manner,  but  the  accrual  rates  used  in 
testing  these  plans  must  be  expressed 
either  as  a  dollar  amount  or  determined 
as  a  percentage  of  each  employee's 
average  annual  compensation. 

(2)  Average  annual  compensation — (i) 
General  rule.  An  employee's  average 
annual  compensation  is^he  average  of 
the  employee's  annual  .section  414(s) 
compensation  determined  over  the 
averaging  period  in  the  employee's 
compensation  history  during  which  the 
average  of  the  employee's  annual 
section  414(s)  compensation  is  the 
highest.  For  this  purpose,  an  averaging 
period  must  consist  of  three  or  more 
consecutive  12-month  periods,  but  need 
not  be  longer  than  the  employee's 
period  of  employment.  An  employee's 
compensation  history  may  begin  at  any 
time,  but  must  be  continuous,  be  no 
shorter  than  the  averaging  period,  and 
end  in  the  current  plan  year. 


(ii)  Certain  permitted  modifications  to 
average  annual  compensation — (A)  Use 
of  plan  year  compensation.  If  the 
measurement  period  for  determination 
of  accrual  rates  is  the  current  plan  year, 
or  the  plan  is  an  accumulation  plan  that 
.satisfies  paragraph  (b)  of  this  section, 
then  plan  year  compensation  may  be 
substituted  for  average  annual 
compensation. 

(B)  Drop-out  years.  Any  of  the 
following  types  of  12-month  periods  in 
an  employee's  compensation  history 
may  be  disregarded  in  determining  the 
employee's  average  annual 
compensation  (including  for  purposes  of 
the  requirement  to  average  section 
414(s)  compensation  over  consecutive 
12-month  periods),  but  only  if  the  plan 
disregards  the  employee's  compensation 
for  those  periods  in  determining 
benefits — 

(J)  The  12-month  period  in  which  the 
employee  terminates  employment; 

(2)  All  12-month  periods  in  which  the 
employee  performs  no  services;  or 

(3]  All  12-month  periods  in  which  the 
employee  performs  services  for  less  than 
a  specified  number  of  hours  or  specified 
period  of  time  in  the  12-month  period. 
The  specified  number  of  hours  or 
specified  period  of  time  may  be  selected 
by  the  employer,  but  may  not  exceed 
three  quarters  of  the  time  that  an 
employee  in  the  same  job  category 
workitig  on  a  full-time  basis  would 
perform  services  during  that  12-month 
period. 

(C)  Dropout  months  within  12-month 
periods.  If  a  plan  determines  an 
employee's  average  annual 
compensation  using  12-month  periods 
that  do  not  end  on  a  fixed  date  (e.g., 
average  annual  compensation  as  of  a 
date  is  defined  as  the  average  of  the 
employee's  section  414(s)  compen.sation 
for  the  60  consecutive  months  within 
the  compensation  history  in  which  the 
average  is  highe.st).  then,  for  purposes  of 
determining  a  12-month  period,  any  of 
the  following  type  of  months  may  be 
disregarded  (including  for  purposes  of 
the  requirement  to  average  .section 
414(s)  compensation  over  consecutive 
12-month  periods),  but  only  if  ttie  plan 
disregards  the  employee's  compen.sation 
for  those  months  in  determining 
benefits — 

(J)  The  month  in  which  the  employee 
terminates  employment; 

(2)  All  montns  in  which  the  Employee 
performs  no  services;  or 

[3)  All  months  in  which  the  employee 
performs  services  for  less  than  a 
specified  number  of  hours  or  specified 
period  of  time  in  the  month.  The 
specified  number  of  hours  or  specified 
period  of  time  may  be  selected  by  the 
employer,  but  may  not  exceed  three 
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quarters  of  the  time  that  an  employee  in 
the  same  job  category  working  on  a  full- 
time  basis  would  perform  services 
during  that  month. 

(D)  Employees  working  less  than  full- 
time.  In  the  case  of  an  employee  who 
normally  works  less  than  full-time,  the 
rules  in  paragraphs  (e)(2)(ii)(B)(3)  and 
(e)(2)(ii)(C)(5)  of  this  section  may  be 
applied  in  relation  to  that  employee's 
normal  work  schedule  (instead  of  a  full- 
time  employee's  work  schedule)  by 
prorating  the  specified  number  of  hours 
or  specified  period  of  time,  based  on  the 
employee's  normal  work  schedule  as  a 
fraction  of  a  full-time  schedule. 

(E)  Exception  from  consecutive- 
periods  requirement  for  certain  plans. 
The  requirement  that  the  periods  taken 
into  account  under  paragraph  (e)(2)(i)  of 
this  section  be  consecutive  does  not 
apply  in  the  case  of  a  plan  that  is  not 

a  section  401(1)  plan,  provided  that  it 
does  not  take  permitted  disparity  into 
account  under  §  1.401(a)(4)-7.  This 
paragraph  (e)(2)(ii)(E)  applies  only  if  the 
plan  does  not  take  into  account  whether 
12-month  periods  of  compensation  are 
consecutive  in  determining  average 
compensation  for  purposes  of 
calculating  benefits. 

(iii)  Consistency  requirements. 
Average  annual  compensation  must  be 
determined  in  a  consistent  manner  for 
all  employees. 

(3)  Examples.  The  following  examples 
illustrate  the  rules  in  this  paragraph  (e): 

Example  J.  Plan  A  is  a  defined  t)enefit 
plan.  Plan  A  determines  benefits  on  the  t)asis 
of  the  average  of  each  employee's  annual 
compensation  for  the  five  consecutive  plan 
years  (or  the  employee's  period  of 
employment,  if  shorter)  during  the 
employee's  compensation  history  in  which 
the  average  of  the  employee's  annual 
compensation  is  the  highest.  The 
compensation  history  used  for  this  purpose 
is  the  last  10  plan  years,  plus  the  current  plan 
year.  In  determining  compensation  for  each 
plan  year  in  the  compensation  history.  Plan 
A  defines  compensation  using  a  single 
definition  that  satisfies  section  414(s)  as  a 
safe  harbor  definition  under  §  1.414(s)-l(c). 
Plan  A  determines  benefits  on  the  basis  of 
average  annual  compensation. 

Example  2.  Plan  B  is  a  defined  benefit 
plan.  Plan  B  determines  benefits  on  the  basis 
of  the  average  of  each  employee's 
compensation  for  the  five  consecutive  12- 
month  periods  (or  the  employee's  period  of 
employment,  if  shorter)  during  the 
employee's  compensation  history  in  which 
the  average  of  the  employee's  annual 
compensation  is  the  highest.  The 
compensation  history  used  for  this  purpose 
is  the  10  consecutive  12-month  periods 
ending  on  the  employee's  termination  date. 
In  determining  the  average.  Plan  B  disregards 
all  months  in  which  the  employee  performs 
services  for  less  than  100  hours  (60  percent 
of  a  full-time  work  schedule  of  173  hours). 
In  the  case  of  an  employee  whose  normal 


work  schedule  is  less  than  a  full-time 
schedule.  Plan  B  disregards  all  months  in 
which  that  employee  performs  services  for 
less  than  60  percent  of  the  employee's 
normal  work  schedule.  Plan  B  defines 
compensation  for  each  12-month  period 
using  a  single  definition  that  satisfies 
§  1.414(s)-l.  Plan  B  determines  benefits  on 
the  basis  of  average  annual  compensation. 

Example  3.  (a)  The  facts  are  the  same  as  in 
Example  1.  except  that,  for  plan  years  prior 
to  1996,  the  compensation  for  a  plan  year 
was  determined  under  a  rate  of  pay 
definition  of  compensation  that  satisfies 
section  414(s),  while,  for  plan  years  after 
1995.  the  compensation  for  a  plan  year  is 
determined  using  a  definition  that  satisfies 
section  414(s)  as  a  safe  harbor  definition 
under  §1.414(s)-l(c). 

(b)  The  underlying  definition  of 
compensation  for  each  plan  year  ir  the 
employee's  compensation  history  is  section 
414(s)  compensation,  because  for  each  plan 
year  the  definition  satisfies  the  requirements 
for  section  414(s)  compensation  urder 
§  1.401(a)(4)-12.  Therefore,  Plan  A 
determines  benefits  on  the  basis  of  average 
annual  comjjensation,  even  though  the 
underlying  definition  used  to  mea  ure  the 
amount  of  compensation  for  each  n\an  year 
in  an  employee's  comjjensation  history  is  not 
the  same  for  all  plan  years. 

Example  4.  The  facts  are  the  same  as  in 
Example  J,  except  that  Plan  A  determines 
benefits  on  the  basis  of  the  average  of  the 
employee's  annual  section  414(s) 
compensation  for  the  five  consecuive  12- 
month  periods  ending  on  )une  30  luring  the 
employee's  compensation  history  n  which 
the  average  is  highest.  An  employe's 
compensation  history  begins  when  the 
employee  commences  participation  in  the 
plan  and  ends  in  the  current  plan  year.  In  the 
case  of  an  employee  with  less  than  five 
consecutive  years  of  plan  participation  as  of 
June  30,  the  compensation  historj  is 
extended  prior  to  the  employee's 
commencement  of  participation  tci  include 
the  five  consecutive  12-month  periods 
ending  on  June  30  of  the  current  f  Ian  year 
(or  the  employee's  total  period  of 
employment,  if  shorter).  Plan  A  d-termines 
benefits  on  the  basis  of  average  annual 
compensation. 

Example  5.  The  facts  are  the  same  as  in 
Example  4,  except  that  Plan  A  de' ermines 
benefits  on  the  basis  of  the  average  of  each 
employee's  comoensation  for  the  employee's 
entire  compensation  history.  Plar  A 
determines  benefits  on  the  basis « f  average 
annual  compensation. 

(f)  Special  ni/es— (1)  In  general.  The 
special  rules  in  this  paragraph  (0  apply 
for  purposes  of  applying  the  provisions 
of  this  section  to  a  defined  benefit  plan. 
Any  special  n  le  provided  in  this 
paragraph  (0  that  is  optional  Tiust.  if 
used,  apply  uniformly  to  all  employees. 

(2)  Certain  cualified  disability 
benefits.  In  general,  qualified  disability 
benefits  (with  n  the  meaning  of  section 
411(a)(9))  are  not  taken  into  recount 
under  this  section.  However,  a  qualified 
disability  benefit  that  results  from  the 


crediting  of  compensation  or  service  for 
a  period  of  disability  in  the  same 
manner  as  actual  compensation  or 
service  is  credited  under  a  plan's  benefit 
formula  is  permitted  to  be  taken  into 
account  under  this  section  as  an  accrued 
benefit  upon  the  employee's  return  to 
service  with  the  employer  following  the 
period  of  disability,  provided  that  the 
qualified  disability  benefit  is  then 
treated  in  the  same  manner  as  an 
accrued  benefit  for  all  purposes  under 
the  plan. 

(3)  Accruals  after  normal  retirement 
age— (i)  General  rule.  An  employee's 
accruals  for  any  plan  year  after  the  plan 
year  in  which  the  employee  attains 
normal  retirement  age  are  taken  into 
account  for  purposes  of  this  section. 
However,  any  plan  provision  that 
provides  for  increases  in  an  employee's 
accrued  benefit  solely  because  the 
employee  has  delayed  commencing 
benefits  beyond  the  normal  retirement 
age  applicable  to  the  employee  under 
the  plan  may  be  disregarded,  but  only 
if— 

(A)  The  same  uniform  norma! 
retirement  age  applies  to  all  employees: 
and 

(B)  The  percentage  factor  used  to 
increase  the  employee's  accrued  benefit 
is  no  greater  than  the  largest  percentage 
factor  that  could  be  applied  to  increase 
actuarially  the  employee's  accrued 
benefit  using  any  standard  mortality 
table  and  any  standard  interest  rate. 

(ii)  Examples.  The  following 
examples  illustrate  the  rules  of  this 
paragraph  (f)(3).  In  each  example,  it  is 
assumed  that  the  plan  satisfies  the 
requirements  of  paragraph  (f)(3)(i)(A) 
and  (B)  of  this  section. 

Example  1.  Plan  A  provides  a  benefit  of 
two  percent  of  average  a.inual  compensation 
p>er  year  of  service  for  all  eirployees.  In 
addition.  Plan  A  provides  an  actuarial 
increase  in  an  employee's  accrued  benefit  of 
six  percent  for  each  year  that  an  employee 
defers  commencement  of  benefits  beyond 
normal  retirement  age.  For  employees  who 
continue  in  service  beyond  normal 
retirement  age,  the  employee's  two-percent 
accrual  for  the  current  plan  year  is  offset  by 
the  six-percent  actuarial  increase,  as 
permitted  under  section  411{b)(l)(H)(iii)(II). 
For  purposes  of  this  section,  the  actuarial 
increase  (and  hence  the  offset)  may  be 
disregarded,  and  thus  all  employees  may  be 
treated  as  if  they  were  accruing  at  the  rate  of 
two  piercent  of  average  annual  comptensation 
per  year. 

Example  2.  The  facts  are  the  same  as  in 
Example  J.  except  that  the  employee's  two- 
percent  accrual  for  the  current  plan  year  is 
not  offset  by  the  six-percent  actuarial 
increase.  The  employer  may  disregard  the 
actuarial  increase  and  thus  may  treat  all 
employees  as  if  they  were  accruing  at  the  rate 
of  two  percent  of  average  annual 
compensation  per  year. 
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(4)  EaHy  retirement  window  benefits — 
(i)  General  rule.  In  applying  the 
requirements  of  this  section,  all  early 
retirement  benefits,  retirement-type 
subsidies.  QSUPPs,  and  other  optional 
forms  of  benefit  under  a  plan,  and 
changes  in  the  plan's  benefit  formula, 
are  taken  into  account  regardless  of 
whether  they  are  permanent  features  of 
the  plan  or  are  offered  only  to 
employees  whose  employment 
terminates  within  a  limited  period  of 
time.  Additional  rules  and  examples 
relevant  to  the  testing  of  early 
retirement  window  benefits  are  found  in 
Example  6  of  paragraph  (b)(2)(vi)  of  this 
section:  paragraph  (b)(2)(ii)(A)(2). 
Example  2  of  paragraph  (c)(2), 
paragraph  (d)(3).  and  Example  3  of 
paragraph  (e)(l)(iii)  of  §  1.401(a)(4)-4; 
paragraph  (c){4)(i)  and  Example  2  of 
paragraph  (c)(6)  of  §  1.401(a)(4)-9;  and 
the  definition  of  benefit  formula  in 
§1.401(a)(4)-12. 

(ii)  Special  rules — (A)  Year  in  which 
early  retirement  window  benefit  taken 
into  account.  Notwithstanding 
paragraph  (f)(4)(i)  of  this  section,  an 
early  retirement  window  benefit  is 
disregarded  for  purposes  of  determining 
whether  a  plan  satisfies  this  section 
with  respect  to  an  employee  for  all  plan 
years  other  than  the  first  plan  year  in 
which  the  benefit  is  currently  available 
(within  the  meaning  of  §  1.401(a)(4)- 
4(b)(2))  to  the  employee.  For  purposes  of 
this  paragraph  (f)(4)(ii)(A).  in 
determining  which  plan  years  the 
benefit  is  currently  available,  an  early 
retirement  window  benefit  that  consists 
of  a  temporary  change  in  the  plan's 
benefit  formula  is  treated  as  an  optional 
form  of  benefit. 

(B)  Treatment  of  early  retirement 
window  benefit  that  consists  of 
temporary  change  in  benefit  formula. 
An  early  retirement  window  benefit  is 
disregarded  for  purposes  of  determining 
an  employee's  normal  accrual  rate,  even 
if  the  early  retirement  window  benefit 
consists  of  a  temporary  change  in  a 
plan's  benefit  formula.  However,  if  an 
early  retirement  window  benefit 
consists  of  a  temporary  change  in  a 
plan's  benefit  formula,  the  plan  does  not 
.satisfy  paragraph  (b)  of  this  section 
during  the  period  for  which  the  change 
is  effective  unless  the  plan  satisfies 
paragraph  (b)  of  this  section  both 
reflecting  the  temporary  change  in  the 
benefit  formula  and  disregarding  that 
change. 

(C)  Effect  of  early  retirement  window 
benefit  on  most  valuable  accrual  rate.  In 
detennining  an  employee's  most 
valuable  optional  form  of  payment  of 
the  accrued  benefit  (which  is  used  in 
determining  the  employee's  most 
valuable  accrual  rate  under  paragraphs 


(d)(l)(ii)  and  (n(4)(i)  of  this  section),  an 
early  retirement  window  benefit  that  is 
currently  available  to  the  employee 
(within  the  meaning  of  paragraph 
(n(4)(ii)(A)  of  this  section)  and  that  is 
not  disregarded  for  a  plan  year  under 
paragraph  (f)(4)(ii)(A)  of  this  section  is 
taken  into  account  in  that  plan  year 
with  respect  to  the  employee's  accrued 
benefit  as  of  the  earliest  of  the 
employee's  date  of  termination,  the 
close  of  the  early  retirement  window,  or 
the  last  day  of  that  plan  year. 

(D)  Effect  ofea'ly  retirement  window 
benefit  on  average  benefit  percentage 
test.  Notwithstanding  paragraph  (c)(2)  of 
this  section,  a  rate  group  under  a  plan 
that  provides  an  early  retirement 
window  benefit  is  deemed  to  .satisfy  the 
average  benefit  percentage  test  of 
§1.410(b)-5if— 

(2)  All  rate  groups  under  the  plan 
would  satisfy  the  ratio  percentage  test  of 
§  1.410(b>-2(b)(2)  if  the  early  retirement 
window  benefit  were  disregarded;  and 

(2)  The  group  of  employees  to  whom 
the  early  retirement  window  benefit  is 
currently  available  (within  the  meaning 
of  paragraph  (f){4)(ii)(A)  of  this  section) 
satisfies  section  410(b)  without  regard  to 
the  average  benefit  percentage  test  of 
§1.410(b)-5. 

(iii)  Early  retirement  window  benefit 
defined.  For  purposes  of  this  paragraph 
(f)(4),  an  early  retirement  window 
benefit  is  an  early  retirement  benefit, 
retirement-type  subsidy,  QSUPP,  or 
other  optional  form  of  benefit  under  a 
plan  that  is  available,  or  a  change  in  the 
plan's  benefit  formula  that  is  applicable, 
only  to  employees  who  terminate  . 
employment  within  a  limited  period 
specified  by  the  plan  (not  to  exceed  one 
year)  under  circumstances  specified  by 
the  plan.  A  benefit  does  not  fail  to  be 
described  in  the  preceding  sentence 
merely  becau.se  the  plan  contains 
provisions  under  which  certain 
employees  may  receive  the  benefit  even 
though,  for  bona  fide  business  reasons, 
they  terminate  employment  within  a 
reasonable  period  after  the  end  of  the 
limited  period.  An  amendment  to  an 
early  retirement  window  benefit  that 
merely  extends  the  periods  in  the 
preceding  sentences  is  not  treated  as  a 
separate  early  retirement  window 
benefit,  provided  that  the  periods,  as 
extended,  satisfy  the  preceding 
sentences.  However,  any  other 
amendment  to  an  early  retirement 
window  benefit  creates  a  separate  early 
retirement  window  benefit. 

(iv)  Examples.  The  following 
examples  illustrate  the  rules  of  this 
paragraph  (f)(4): 

Example  1.  (a)  Plan  A  provides  a  benefit  of 
one  percent  of  average  annual  compensation 


per  year  of  service  and  satisfies  the 
nH]uiroments  of  paragraph  (b)(2)  of  this 
section.  Thus,  the  plan  provides  the  same 
benefit  to  all  employees  with  the  same  years 
of  service  under  the  t^lan.  Plan  A  is  amended 
to  treat  all  employees  with  ten  or  more  y^'ars 
of  service  who  terminate  employment  alter 
attainment  of  age  55  and  between  Marrh  1, 
1999,  and  January  31.  2000,  as  if  they  had  an 
additional  five  years  of  sor\  ice  under  the 
lienefit  formula.  However,  in  order  to  ensure 
the  orderly  implementation  of  the  early 
retirement  window,  the  plan  amendment 
provides  that  designated  employees  in  the 
human  resources  department  who  would 
otherwise  he  eligible  for  the  early  retirement 
window  benefit  are  eligible  to  be  treated  as 
having  the  additional  five  years  of  service 
only  if  thev  terminate  tietwecn  January  1, 
20(>0,  and  April  30.  2000. 

|b)  The  additional  tjcnefits  provided  under 
this  amendment  are  tested  as  benefits 
provided  to  employees  rather  than  former 
employees.  The  effect  of  this  amendment  is 
temporarily  to  change  the  t>enefit  formula  for 
employees  who  are  eligible  for  the  early 
retirement  window  txinefit  because  the 
amendment  changes  (albeit  temporarily)  the 
amount  of  the  benefit  payable  to  those 
employees  at  normal  retirement  age.  See  the 
definition  of  tjenefit  formula  in  §  1.401(a)(4)- 
12.  Assume  that  the  additional  years  of 
service  credited  to  employees  eligible  for  the 
window  benefit  do  not  represent  past  service 
(within  the  meaning  of  §  1.401(a)(4)- 
ll(d)(3)(i)(B))  or  pre-participation  or  imputed 
service  (within  the  meaningof§  1.401(a)(4)- 
1  l(d)(3)(ii)(A)  or  (B).  respectively)  and  thus 
may  not  he  taken  into  account  as  years  of 
service.  See  §  1.401{a)(4)-n(d)(3)(i)(A) 
(regarding  years  of  service  that  may  not  be 
taken  into  account  under  §  1.401(a)(4)- 
1(b)(2)).  Thus,  the  window-eligible 
employees  are  entitled  to  a  larger  benefit  (as 
a  percentage  of  average  annual 
compensation)  than  other  employees  with 
the  same  numtier  of  years  of  sen  ice,  and  the 
plan  does  not  satisfy  the  uniform  normal 
retirement  benefit  requirement  of  paragraph 
(b)(2)(i)  of  this  section. 

(c)  Plan  A  is  restructured  under  the 
provisions  of  §  1.401(a)(4)-9!c)  iriu  two 
component  plans:  Component  Plan  Al, 
consisting  of  all  employees  who  are  not 
eligible  for  the  early  retirement  window 
t)enefit  and  all  of  their  accruals  and  benefits, 
rights,  and  features  under  the  plan,  and 
Cujmponent  Plan  A2,  consisting  of  all 
employees  who  arc  eligible  for  the  early 
retirement  window  t)enefit  (including  the 
designated  employees  in  the  human  resource 
department)  and  all  of  their  accruals  and 
t)enefits,  rights,  and  features  under  the  plan. 

(d)  Component  Plan  Al  still  satisfies 
paragraph  (b)  of  this  section.  t)ecause  there 
has  tjeen  no  change  for  the  employees  in  that 
component  plan.  Similarly,  (ximponenl  Plan 
A2  satisfies  paragraph  (b)  of  this  section 
disregarding  the  change  in  the  benefit 
formula. 

(e)  Because  the  early  retirement  window 
t)enefit  consists  of  a  temporary  change  in  the 
benefit  formula,  paragraph  (f)(4)(iil(B)  of  this 
section  requires  that  the  plan  satisfy  the 
requirements  of  paragraph  (b)  of  this  section 
reflecting  the  change  in  order  to  remain  a  safe 


Federal  Register  /  Vol.  58.  No.  170  /  Friday.  September  3,  1993  /  Rules  and  Regulations      46795 


harbor  plan.  After  reflecting  the  change. 
Component  Plan  A2  still  provides  the  same 
benefit  (albeit  higher  than  under  the  regular 
benefit  formulal  to  all  employetJS  with  the 
same  years  uf  service  that  may  be  taken  into 
account  in  testing  the  plan,  and  thus  the 
Ix-neftt  formula  (as  temporarily  amended) 
satisfies  the  requirements  of  paragraphs  (bK2) 
(i)  and  (ii)  of  this  section. 

(f)  .Since  Ck)mponent  Plan  A2  also  satisfies 
all  of  the  other  requirements  of  paragraph 
(b)(2)  of  this  section  and  the  safe  harbor  of 
paragraph  (b)(3)  of  this  section  rtflecting  the 
change  in  the  benefit  formula,  Qimponent 
Plan  A2  satisfies  this  paragraph  (b)  both 
reflecting  and  disregarding  the  change  in  the 
benefit  formula.  Thus,  Component  Plan  A2 
satisfies  paragraph  (b)  of  this  section. 

Example  2.  The  facts  are  the  same  as  in 
Example  1.  except  that  Plan  A's  benefit 
formula  used  the  maximum  amount  of 
permitted  disparity  under  section  401(1)  prior 
to  the  amendment.  The  analysis  is  the  same 
as  in  paragraphs  (a)  through  the  first  sentence 
of  paragraph  (e)  of  Example  1.  In  order  to 
satisfy  the  requirements  of  paragraph  (bK2)  of 
this  section,  a  plan  that  uses  permitted 
disparity  must  satisfy  the  requirements  of 
sretion  401(1)  after  reflecting  the  change  in 
the  benefit  formula.  Because,  as  stated  in 
Example  I.  the  additional  five  years  of 
service  may  not  be  taken  into  account  for 
purposes  of  satisfying  paragraph  (b)  of  this 
section,  the  disparity  that  results  from 
crediting  that  service  exceeds  the  maximum 
permitted  disparity  under  section  401(1). 
Thus.  Component  Plan  A2  does  not  satisfy 
the  requirements  of  paragraph  (b)  of  this 
section. 

Example  3.  The  facts  are  the  same  as  in 
Example  1,  except  that  Plan  A  is  tested  under 
the  general  test  in  paragraph  (c)  of  this 
section.  The  early  retirement  window  benefit 
is  disregarded  for  purjxjses  of  determining 
the  normal  accrual  rates,  but  is  taken  into 
account  in  1999  for  purposes  of  determining 
the  most  valuable  accrual  rates,  of  employees 
who  were  eligible  for  the  early  retirement 
window  benefit  (regardless  of  whether  they 
elected  to  receive  it).  As  stated  in  Example 
1,  the  additional  five  years  of  service  do  not 
represent  past  service.  pre-f>articip»ation 
service,  or  imputed  service,  and  thus  under 
§  1.401(a)(4>-ll(d)(3)(i)(A)  may  not  be  taken 
into  account  as  testing  service. 

(5)  Unpredictable  contingent  event 
benefits— (i)  General  rule.  In  general,  an 
unpredictable  contingent  event  benefit 
(within  the  meaning  of  section 
412(l)(7)(B)(ii))  is  not  taicen  into  account 
under  this  section  until  the  occurrence 
of  the  contingent  event.  Thus,  the 
special  rule  in  §  1.401(a)(4}^(d)(7) 
(treating  the  contingent  event  as  having 
occurred)  does  not  apply  for  purposes  of 
this  section.  In  the  case  of  an 
unpredictable  contingent  event  that  is 
expected  to  result  in  the  termination 
from  employment  of  certain  employees 
within  a  jjeriod  of  time  consistent  with 
the  rules  for  defining  an  early  retirement 
window  benefit  in  paragraph  (f)(4)(iii)  of 
this  section,  the  unpredictable 
contingent  event  benefit  available  to 


those  employees  is  permitted  to  be 
treated  as  an  early  retirement  window 
benefit,  thus  permitting  the  -ules  of 
paragraph  (f)(4)  of  this  section  to  be 
applied  to  it. 

(ii)  Example.  The  following  example 
illustrates  the  rules  of  this  paragraph 
(0(5): 

Example,  (a)  'Zmployer  X  operates  various 
manufacturing  olants  and  nuii  taias  Plan  A, 
a  defined  benefit  plan  that  covers  all  of  its 
nonexcludable  employees.  Plan  A  provides 
an  early  retirement  benefit  under  which 
employees  who  retire  after  age  55  but  twfore 
normal  retirement  age  and  who  have  at  least 
10  years  of  service  receive  a  benefit  equal  to 
their  normal  retirement  benefit  reduced  l)y 
four  percent  per  year  for  each  year  prior  to 
normal  retirement  age.  Plan  A  also  provides 
a  plant-closing  benefit  under  v^hich 
employees  who  satisfy  the  conditions  for 
receiving  the  early  retirement  benefit  and 
who  work  at  a  plant  where  operations  have 
ceased  and  whose  employment  has  t)een 
terminated  wil!  receive  an  unr«?duced  normal 
retirement  tienrfit.  The  plant-closing  benefit 
is  an  unpredict.^ble  contingent  event  benefit. 

(b)  During  th-;  1997  plan  year.  Employer  X 
had  no  plant  closings.  Therefore,  the  plant- 
closing  l>enefit  is  not  taken  into  account  for 
the  1997  plan  year  in  determining  accrual 
rates  or  in  applying  the  safe  harbors  in 
paragraph  (b)  of  this  section. 

(c)  During  the  1998  plan  year.  Employer  X 
begins  to  close  one  plant.  Employees  M 
through  Z,  whr  are  employees  at  the  plant 
that  is  closing,  are  expected  tc  terminate 
employment  with  Employer  X  during  the 
plan  year  and  will  satisfy  the  conditions  for 
the  plant-closing  benefit.  Therefore,  in  testing 
Plan  A  under  tiis  section  for  the  1998  plan 
year,  the  availability  of  the  plant-closing 
benefit  to  Employees  M  through  Z  must  be 
taken  into  account  in  determining  their 
accrual  rates  or  in  determining  whether  the 
plan  satisfies  one  of  the  safe  harbors  under 
paragraph  (b)  of  this  section. 

(d)  Because  the  employees  eligible  for  the 
unpredictable  contingent  event  l)enefit  are 
expected  to  terminate  employment  with 
Employer  X  during  a  period  consistent  with 
the  rules  for  defining  an  early  retirement 
window  benefit,  in  testing  Plan  A  under  this 
section  for  the  1998  plan  year,  the  special 
rules  in  paragraph  (f)(4)(ii)  of  this  section 
may  be  applied.  Thus,  for  example,  normal 
accrual  rates  may  be  detennined  without 
reference  to  the  unpredictable  contingent 
event  benefit. 

(e)  Despite  the  closing  of  the  plant. 
Employee  Q  remains  an  employee  into  the 
1999  plan  year.  Under  paragraph  (f)(4HiiKA) 
of  this  section,  theavailability  of  the  plant- 
closing  benefit  to  Employee  Q  may  be 
disregarded  in  the  1999  plan  year. 

(6)  Determfnation  ofbeiefits  on  other 
than  plan-year  basis.  For  purposes  of 
this  section,  accruals  are  'generally 
determined  based  on  the  plan  year. 
Nevertheless,  an  employer  may 
determine  accruals  on  the  basis  of  any 
period  ending  within  the  plan  year  as 
long  as  the  period  is  at  least  12  months 
in  duration.  For  example  accruals  for 


all  employees  may  be  determined  based 
on  accrual  computation  periods  ending 
within  the  plan  year. 

(7)  Adjustments  for  certain  plan 
distributions.  For  purposes  of  this 
section,  an  employee's  accrued  benefit 
includes  the  actuarial  equivalent  of 
prior  distributions  of  accrued  benefits 
from  the  plan  to  the  employee  if  the 
years  of  service  taken  into  account  in 
determining  the  accrued  benefits  that 
were  distributed  continue  to  be  taken 
into  account  under  the  plan  for 
purposes  of  determining  the  employee's 
current  accrued  benefit.  For  purposes  of 
this  paragraph  (f)(7),  actuarial 
equivalence  must  be  determined  in  a 
uniform  manner  for  all  employees  using 
reasonable  actuarial  assumptions.  A 
standard  interest  rate  and  a  standard 
mortality  table  are  among  the 
assumptions  considered  reasonable  for 
this  purpose.  Thus,  for  example,  if  an 
employee  has  commenced  receipt  of 
benefits  in  accordance  with  the 
minimum  distribution  requirements  of 
section  401(a)(9),  and  the  plan  reduces 
the  employee's  accrued  benefit  to  take 
into  account  the  amount  of  the 
distributions,  the  employee's  accrued 
benefit  for  purposes  of  this  section  is 
restored  to  the  value  it  would  have  had 
if  the  distributions  had  not  occurred. 

(8)  Adjustment  for  certain  QPSA 
ctiarges.  For  purposes  of  this  section,  an 
employee's  accrued  benefit  includes  the 
cost  of  a  qualified  preretirement 
survivor  annuity  (QPSA)  that  reduces 
the  employee's  accrued  benefit 
otherwise  determined  under  the  plan,  as 
permitted  under  §  1.401(a)-20.  Q&A-21. 
Thus,  an  employee's  accrued  benefit  for 
purposes  of  this  section  is  determined 
as  if  the  cost  of  the  QPSA  had  not  been 
charged  against  the  accrued  benefit. 
This  paragraph  (0(8)  applies  only  if  the 
QPSA  charges  apply  uniformly  to  all 
employees. 

(9)  Disregard  of  certain  offsets — (i) 
General  rule.  For  purposes  of  this 
section,  an  employee's  accrued  benefit 
under  a  plan  includes  that  portion  of  the 
benefit  that  is  offset  under  an  offset   ^ 
provision  described  in  §  1.401(aH4)- 
ll(d)(3)(i)(D).  The  rule  in  the  preceding 
sentence  applies  only  to  the  extent  tliat 
the  benefit  by  which  the  benefit  under 
the  plan  being  tested  is  offset  is 
attributable  to  periods  for  which  the 
plan  being  tested  credits  pre- 
participation  service  (within  the 
meaning  of  §  1.401(a)(4)-ll(d)(3)(ii)(A)) 
that  saUsfies  §  1.401(a)(4)-ll(d)(3)(iii)  or 
past  service  (within  the  meaning  of 

§  1.401(a)(4>-ll(d)(3)(i)(B)),  and  only 
if— 

(A)  The  benefit  under  the  plan  being 
tested  is  offset  by  either — 


46796      Federal  Register  /  Vol.  58,  No.  170  /  Friday.  September  3.  1993  /  Rules  and  Regulations 


(2)  Benefits  under  a  qualified  defined 
benefit  plan  or  defined  contribution 
plan  (whether  or  not  terminated);  or 

[2]  Benefits  under  a  foreign  plan  that 
are  reasonably  expected  to  be  paid;  and. 

(B)  If  any  portion  of  the  benefit  that 
is  offset  is  nonforfeitable  (within  the 
meaning  of  section  411).  that  portion  is 
offset  by  a  benefit  (or  portion  of  a 
benefit)  that  is  also  nonforfeitable  (or 
vested,  in  the  case  of  a  foreign  plan). 

(ii)  Examples.  The  following 
examples  illustrate  the  rules  in  this 
paragraph  (f)(9): 

Example  1.  [a]  Employer  X  maintains  two 
qualiFied  defined  benefit  plans,  F'lan  A  and 
Hian  B.  Plan  B  provides  that,  whenever  an 
employee  transfers  to  Plan  B  from  Plan  A.  the 
service  that  was  credited  under  Plan  A  is 
credited  in  determining  benefits  under  Plan 
B.  The  Plan  A  service  credited  under  Plan  B 
is  pre-participation  service  that  satisfies 
§  1.401(a)(4)-ll(d)(3)(iii).  Plan  B  offsets  the 
benefits  determined  under  Plan  B  by  the 
employee's  vested  benefits  under  Plan  A. 
Plan  A  does  nut  credit  additional  benefit 
service  or  accrual  service  after  employees 
transfer  to  Plan  B. 

(b)  The  Plan  B  provision  providing  for  an 
offset  of  benefits  under  Plan  A  satisfies 

§  1.401(a)(4}-H(d)(3)(i)(D).  This  is  because 
the  provision  applies  to  similarly-situated 
employees  and  the  benefits  under  Plan  A  that 
are  offset  against  the  Plan  B  t)cnefits  arc 
attributable  to  pre-participation  service  taken 
into  account  under  Plan  B. 

(c)  This  paragraph  (fiO)  applies  in 
determining  the  benefits  that  are  taken  into 
account  under  this  section  for  employees  in 
Plan  B  who  are  transferred  from  Plan  A.  This 
is  because  the  offset  provision  is  described  in 
§1.401(a)(4Ml(d)(3)(i)(D].  the  benefits 
untler  the  other  plan  by  which  the  benefits 
under  the  plan  being  tested  are  offset  are 
attributable  solely  to  pre-participation  service 
that  satisfies  §  l.401(a)(4)-11(d)(3)(iii).  and 
the  benefits  are  offset  solely  by  vested 
benefits  under  another  qualified  plan.  Thus, 
for  example,  the  accrual  rates  of  employees 
in  Plan  B  are  determined  as  if  there  were  no 
offset,  i.e..  by  adding  back  the  benefits  that 
are  offset  to  the  net  benefits  under  Plan  B. 

(d)  The  result  would  he  the  same  even  if 
Plan  A  continued  to  recognize  compensation 
paid  after  the  transfer  in  the  determination  of 
benefits  under  Plan  A.  However,  if  Plan  A 
continued  to  credit  benefit  or  accrual  service 
after  the  transfer,  then,  to  the  extent  that  Plan 
B's  offset  of  benefits  under  Plan  A  increased 
as  a  result,  the  additional  benefits  offset 
under  Plan  B  would  not  be  added  back  in 
determining  the  l>enefits  under  Plan  B  that 
are  taken  into  account  under  this  section. 

Example  2.  The  fads  are  the  same  as  in 
Example  1.  except  that  Plan  A  is  not  a  plan 
described  in  paragraph  (fl(9)(i)(A)  of  this 
section.  None  of  the  benefits  under  Plan  B 
that  are  offset  by  benefits  under  Plan  A  may 
be  added  back  in  determining  the  benefits 
under  Plan  B  that  are  taken  into  account 
under  this  section.  Thus,  benefits  under  Plan 
B  are  tested  on  a  net  basis. 

(10)  Special  rule  for  multiemployer 
plans.  For  purposes  of  this  section,  if  a 


multiemployer  plan  increases  benefits 
for  service  prior  to  a  specific  date 
subject  to  a  plan  provision  requiring 
employees  to  complete  a  specified 
amount  of  service  (not  to  exceed  five 
years)  after  that  date,  then  benefits  are 
permitted  to  be  determined  disregarding 
the  service  condition,  provided  that  the 
condition  is  applicable  to  all  employees 
in  the  multiemployer  plan  (including 
collectively  bargained  employees). 

§  1.401  (a)(4>-4    Nondiscriminatory 
availability  o(  benefits,  rights,  and  features. 

(a)  Introduction.  This  section  provides 
rules  for  determining  whether  the 
benefits,  rights,  and  features  provided 
under  a  plan  (i.e..  all  optional  forms  of 
benefit,  ancillary  benefits,  and  other 
rights  and  features  available  to  any 
employee  under  the  plan)  are  made 
available  in  a  nondiscriminatory 
manner.  Benefits,  rights,  and  features 
provided  under  a  plan  are  made 
available  to  employees  in  a 
nondiscriminatory  manner  only  if  each 
benefit,  right,  or  feature  satisfies  the 
current  availability  requirement  of 
paragraph  (b)  of  this  section  and  the 
effective  availability  requirement  of 
paragraph  (c)  of  this  section.  Paragraph 
(d)  of  this  section  provides  special  rules 
for  applying  these  requirements. 
Paragraph  (e)  of  this  section  defines 
optional  form  of  benefit,  ancillary 
benefit,  and  other  right  or  feature. 

(b)  Current  availability — (1)  General 
rule.  The  current  availability 
requirement  of  this  paragraph  (b)  is 
satisfied  if  the  group  of  employees  to 
whom  a  benefit,  right,  or  feature  is 
currently  available  during  the  plan  year 
.satisfies  section  410(b)  (without  regard 
to  the  average  benefit  percentage  test  of 
§  1.410(b)-5).  In  determining  whether 
the  group  of  employees  satisfies  section 
410(b),  an  employee  is  treated  as 
benefiting  only  if  the  benefit,  right,  or 
feature  is  currently  available  to  the 
employee. 

(2)  Determination  of  current 
availability — (i)  General  rule.  Whether  a 
benefit,  right,  or  feature  that  is  subject 
to  specified  eligibility  conditions  is 
currently  available  to  an  employee 
generally  is  determined  based  on  the 
current  facts  and  circumstances  with 
respect  to  the  employee  (e.g..  current 
compensation,  accrued  benefit,  position, 
or  net  worth). 

(ii)  Certain  conditions  disregarded — 
(A)  Certain  age  and  service  conditions — 
(1)  General  rule.  Notwithstanding 
paragraph  (b)(2)(i)  of  this  section,  any 
specified  age  or  service  condition  with 
respect  to  an  optional  form  of  benefit  or 
a  social  security  supplement  is 
disregarded  in  determining  whether  the 
optional  form  of  benefit  or  the  social 


security  supplement  is  currently 
available  to  an  employee.  Thus,  for 
example,  an  optional  form  of  benefit 
that  is  available  to  all  employees  who 
terminate  employment  on  or  after  age  55 
with  at  least  10  years  of  service  is 
treated  as  currently  available  to  an 
employee,  without  regard  to  the 
employee's  current  age  or  years  of 
service,  and  without  regard  to  whether 
the  employee  could  potentially  meet  the 
age  and  service  conditions  prior  to 
attaining  the  plan's  normal  retirement 
age. 

(2)  Time-limited  age  or  service 
conditions  not  disregarded. 
Notwithstanding  paragraph 
(b)(2)(ii)(A)(J)  of  this  section,  an  age  or 
service  condition  is  not  disregarded  in 
determining  the  current  availability  of 
an  optional  form  of  benefit  or  social 
secut'ity  supplement  if  the  condition 
must  be  satisfied  within  a  limited 
period  of  time.  However,  in  determining 
the  current  availability  of  an  optional 
form  of  benefit  or  a  social  security 
supplement  subject  to  such  an  age  or 
service  condition,  the  age  and  service  of 
employees  may  be  projected  to  the  last 
date  by  which  the  age  condition  or 
service  condition  must  be  satisfied  in 
order  to  be  eligible  for  the  optional  form 
of  benefit  or  social  security  supplement 
under  the  plan.  Thus,  for  example,  an 
optional  form  of  benefit  that  is  available 
only  to  employees  who  terminate 
employment  between  July  1, 1995.  and 
December  31,  1995.  after  attainment  of 
age  55  with  at  least  10  years  of  service 
is  treated  as  currently  available  to  an 
employee  only  if  the  employee  could 
satisfy  those  age  and  service  conditions 
by  December  31,  1995. 

(B)  Certain  other  conditions.  Specified 
conditions  on  the  availability  of  a 
benefit,  right,  or  feature  requiring  a 
specified  percentage  of  the  employee's 
accrued  benefit  to  be  nonforfeitable, 
termination  of  employment,  death, 
satisfaction  of  a  specified  health 
condition  (or  failure  to  meet  such 
condition),  disability,  hardship,  family 
status,  default  on  a  plan  loan  secured  by 
a  participant's  account  balance, 
execution  of  a  covenant  not  to  compete, 
application  for  benefits  or  similar 
ministerial  or  mechanical  acts,  election 
of  a  benefit  form,  execution  of  a  waiver 
of  rights  under  the  Age  Discrimination 
in  Employment  Act  or  other  federal  or 
state  law,  or  absence  from  service,  are 
disregarded  in  determining  the 
employees  to  whom  the  benefit,  right,  or 
feature  is  currently  available.  In 
addition,  if  a  multiemployer  plan 
includes  a  reasonable  condition  that 
limits  eligibility  for  an  ancillary  benefit, 
or  other  right  or  feature,  to  those 
employees  who  have  recent  service 
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under  the  plan  (e.g.,  a  condition  on  a 
death  benefit  that  requires  an  employee 
to  have  a  minimum  number  of  hours 
credited  during  the  last  two  years)  and 
the  condition  applies  to  all  employees 
in  the  multiemployer  plan  (including 
the  collectively  bargained  employees)  to 
whom  the  ancillary  benefit,  or  other 
right  or  feature,  is  otherwise  currently 
available,  then  the  condition  is 
disregarded  in  determining  the 
employees  to  whom  the  ancillary 
benefit,  or  other  right  or  feature,  is 
currently  available. 

(C)  Certain  conditions  relating  to 
mandatory  cash-outs.  In  the  case  of  a 
plan  that  provides  for  mandatory  cash- 
outs  of  all  terminated  employees  who 
have  a  vested  accrued  benefit  with  an 
actuarial  present  value  less  than  or 
equal  to  a  specified  dollar  amount  (not 
to  exceed  $3,500)  as  permitted  by 
sections  41l(a)(ll)  and  417(e),  the 
implicit  condition  on  any  benefit,  right, 
or  feature  (other  than  the  mandatory 
cash-out)  that  requires  the  employee  to 
have  a  vested  accrued  benefit  with  an 
actuarial  present  value  in  excess  of  the 
specified  dollar  amount  is  disregarded 
in  determining  the  employees  to  whom 
the  benefit,  right,  or  feature  is  currently 
available. 

(D)  Other  dollar  limits.  A  condition 
that  the  amount  of  an  employee's  vested 
accrued  benefit  or  the  actuarial  present 
value  of  that  benefit  be  less  than  or 
equal  to  a  specified  dollar  amount  is 
disregarded  in  determining  the 
employees  to  whom  the  benefit,  right,  or 
feature  is  currently  available. 

(E)  Certain  conditions  on  plan  loans. 
In  the  case  of  an  employee's  right  to  a 
loan  from  the  plan,  the  condition  that  an 
employee  must  have  an  account  balance 
sufficient  to  be  eligible  to  receive  a 
minimum  loan  amount  specified  in  the 
plan  (not  to  exceed  $1,000)  is 
disregarded  in  determining  the 
employees  to  whom  the  right  is 
currently  available. 

(3)  Benefits,  rights,  and  features  that 
are  eliminated  prospectively — (i) 
Special  testing  rule.  Notwithstanding 
paragraph  (b)(1)  of  this  section,  a 
benefit,  right,  or  feature  that  is 
eliminated  with  respect  to  benefits 
accrued  after  the  later  of  the  eliminating 
amendment's  adoption  or  effective  date 
(the  elimination  date),  but  is  retained 
with  respect  to  benefits  accrued  as  of 
the  elimination  date,  and  that  satisfies 
this  paragraph  (b)  as  of  the  elimination 
date,  is  treated  as  satisfying  this 
paragraph  (b)  for  all  subsequent  periods. 
This  rule  does  not  apply  if  the  terms  of 
the  benefit,  right,  or  feature  (including 
the  employees  to  whom  it  is  available) 
are  changed  after  the  elimination  date. 


(ii)  Elimination  of  a  benefit,  right,  or 
feature— (A)  General  rule.  For  purposes 
of  this  paragraph  (b)(3),  a  benefit,  right, 
or  feature  provided  to  an  employee  is 
eliminated  with  respect  to  Denefits 
accrued  after  the  elimination  date  if  the 
amount  or  value  of  the  benefit,  right,  or 
feature  depends  solely  on  !he  amount  of 
the  employee's  accrued  be  lefit  (within 
the  meaning  of  section  411(a)(7))  as  of 
the  elimination  date,  including 
subsequent  income,  expenses,  gains, 
and  losses  with  respect  to  hat  benefit  in 
the  case  of  a  defined  contr  bution  plan. 

(B)  Special  rule  for  benefits,  rights, 
and  features  that  are  not  section 
411(d)(6)-protected  benefits. 
Notwithstanding  paragrap  i  (b)(3)(ii)(A) 
of  this  section,  in  the  case  of  a  benefit, 
right,  or  feature  under  a  dt  fined 
contribution  plan  that  is  not  a  section 
411(d)(6)-protectedbenefi  (within  the 
meaning  of  §1.411(d)-4.0&A-l),  e.g.. 
the  availability  of  plan  loans,  for 
purposes  of  this  paragraph  (b)(3)(ii)  each 
employee's  accrued  benef  t  as  of  the 
elimination  date  may  be  treated,  on  a 
uniform  basis,  as  consisting  exclusively 
of  the  dollar  amount  of  th'5  employee's 
account  balance  as  of  the  elimination 
date. 

(C)  Special  rule  for  bennfits,  rights, 
and  features  that  depend  on  adjusted 
accrued  benefits.  For  purposes  of  this 
paragraph  (b)(3),  a  benefit,  right,  or 
feature  provided  to  an  employee  under 
a  plan  that  has  made  a  fresh  start  does 
not  fail  to  be  eliminated  as  of  an 
elimination  date  that  is  the  fresh-start 
date  merely  because  it  deoends  solely 
on  the  amount  of  the  emf  loyee's 
adjusted  accrued  benefit  within  the 
meaning  of  §  1.401(a)(4)-13(d)(8)). 

(c)  Effective  availability — (1)  General 
rule.  Based  on  all  of  the  rjlevant  facts 
and  circumstances,  the  group  of 
employees  to  whom  a  benefit,  right,  or 
feature  is  effectively  avai  able  must  not 
substantially  favor  HCEs. 

[2]  Examples.  The  follrwing  examples 
illustrate  the  rules  of  this  paragraph  (c): 

Example  1  Fmployer  X  iraintains  Plan  A, 
a  defined  beneFit  plan  that  covers  lx)th  of  its 
highly  compensated  nonexcludable 
employees  and  nine  of  its  12  nonhighly 
compensated  nonexcludable  employees.  Plan 
A  provides  for  a  normal  retirement  benefit 
payable  as  an  annuity  and  based  on  a  nomwl 
retirement  age  of  65.  and  an  early  retirement 
benefit  payable  upon  termination  in  the  form 
of  an  annuity  to  employees  who  terminate 
from  service  with  the  employer  on  or  after 
age  55  with  30  or  more  years  of  service.  Both 
HCEs  of  Employer  X  currently  meet  the  age 
and  service  requirement,  or  will  have  30 
years  of  service  by  t.he  time  they  reach  age 
55.  All  but  two  of  the  nine  N'HCEs  of 
Employer  X  who  are  covered  by  Plan  A  were 
hired  on  or  after  age  35  and .  thus,  cannot 
qualify  for  the  early  retirerrent  benefit.  Even 


though  the  group  of  employees  to  whom  the 
early  retirement  benefit  is  currently  available 
satisfies  the  ratio  perrentage  test  of 
§  1.410(b)-2(bK2)  when  age  and  scr\ice  are 
disregarded  pursuant  to  paragraph 
(bK2KiiKA)  of  this  section,  absent  other  facts, 
the  group  of  employees  to  whom  the  early 
retirement  benefit  is  effectively  available 
substantially  favors  HCEs. 

Example  2.  Employer  Y  maintains  Plan  B. 
a  defined  benefit  plan  that  provides  for  a 
normal  retirement  benefit  payable  as  an 
annuity  and  based  on  a  normal  retirement 
age  of  65.  By  a  plan  amendment  first  adopted 
and  effective  December  1. 1998.  Employer  Y 
amends  Plan  B  to  provide  an  early  retirement 
benefit  that  is  available  only  to  employees 
who  terminate  employment  by  December  1 5, 
1998.  and  who  are  at  least  age  55  with  30  or 
more  years  of  service.  Assume  that  all 
employees  were  hired  prior  to  attaining  age 
25  and  that  the  group  of  empinyoes  who 
have,  or  will  have,  attained  age  55  with  30 
years  of  service  by  December  15. 1998, 
satisfies  the  ratio  percentage  test  of 
§  1.410(b)-2(bM2).  Assume,  further,  that  the 
e.Tiployer  takes  no  steps  to  inform  ail  eligible 
employees  of  the  early  retirement  option  on 
a  timely  basis  and  that  the  only  employees 
who  terminate  from  employment  with  the 
employer  during  the  two-week  period  in 
which  the  early  retirement  benefit  is 
available  are  HCEs.  Under  these  facts,  the 
group  of  employees  to  whom  this  early 
retirement  window  benefit  is  effectively 
available  substantially  favors  HCEs. 

Example  3.  Employer  Z  amends  Plan  C  on 
June  30. 1999,  to  provide  for  a  single  sum 
optional  form  of  benefit  for  employees  who 
terminate  from  employment  with  Employer  Z 
after  June  30. 1999.  and  before  January  1 . 
2000.  The  availability  of  this  single  sum 
optional  form  of  benefit  is  conditioned  on  the 
employee's  having  a  particular  disability  at 
the  time  of  termination  of  employment  The 
only  employee  of  the  employer  who  meets 
this  disability  requirement  at  the  time  of  the 
amendment  and  thereafter  through  December 
31, 1999.  is  a  HCE.  Under  paragraph 
(b)(2)(ii)(B)  of  this  section,  the  disability 
condition  is  disregarded  in  determining  the 
current  availability  of  the  single  sum  optional 
form  of  benefit.  Nevertheless,  under  these 
facts,  the  group  of  employees  to  whom  the 
single  sum  optional  form  of  benefit  is 
effectively  available  substantially  favors 
HCEs. 

(d)  Special  rules — (1)  Mer^err.  and 
acquisitions — (i)  Special  testing  riile.  A 
benefit,  right,  or  feature  available  under 
a  plan  solely  to  an  acquired  group  of 
employees  is  treated  as  satisfying 
paragraphs  (b)  and  (c)  of  this  section 
during  the  period  that  each  of  the 
following  requirements  is  satisfied: 

(A)  The  benefit,  right,  or  feature  must 
satisfy  paragraphs  (b)  and  (c)  of  this 
section  (determined  without  regard  to 
the  special  rule  in  section  410(b)(6)(C)) 
on  the  date  that  is  selected  by  the 
employer  as  the  latest  date  by  which  an 
employee  must  be  hired  or  transferred 
into  the  acquired  trade  or  business  for 
an  employee  to  be  included  in  the 
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acquired  group  of  employees.  This 
determination  is  made  with  reference  to 
the  plan  of  the  current  employer  and  its 
nonexcludable  employees. 

(B)  The  benefit,  right,  or  feature  must 
be  available  under  the  plan  of  the 
current  employer  after  the  transaction 
on  the  same  terms  as  it  was  available 
under  the  plan  of  the  prior  employer 
before  the  tran-saction.  This  requirement 
is  not  violated  merely  be<-.ause  of  a 
change  made  to  the  benefit,  right,  or 
feature  that  is  permitted  by  section 
411(d)(6),  provided  that— 

(1)  The  change  is  a  replacement  of  the 
benefit,  right,  or  feature  with  another 
benefit,  right,  or  feature  that  is  available 
to  the  same  employees  as  the  original 
benefit,  right,  or  feature,  and  the  original 
benefit,  right,  or  feature  is  of  inherently 
equal  or  greater  value  (within  the 
meaning  of  paragraph  (d)(4)(i)(A)  of  this 
section)  than  the  benefit,  right,  or 
feature  that  replaces  it;  or 

(2)  The  change  is  made  before  January 
12. 1993. 

(ii)  Scope  of  special  testing  nth.  This 
paragraph  (dj(l)  applies  only  to  benefits, 
rights,  and  features  with  respect  to 
benefits  accruing  under  the  plan  of  the 
current  employer,  and  not  to  benefits, 
rights,  and  features  with  respect  to 
benefits  accrued  under  the  plan  of  the 
prior  employer  (unless,  pursuant  to  the 
transaction,  the  plan  of  the  prior 
employer  becomes  the  plan  of  the 
current  employer,  or  the  assets  and 
liabilities  with  respect  to  the  acquired 
group  of  employees  under  the  plan  of 
the  prior  employer  are  transferred  to  the 
plan  of  the  current  employer  in  a  plan 
merger,  consolidation,  or  other  transfer 
described  in  section  414(1)). 

(iii)  Example.  The  following  example 
illustrates  the  rules  of  this  paragraph 
(d)(1): 

Example.  Employer  X  maintains  Plan  A.  a 
defined  benefit  plan  with  a  single  sum 
optional  form  of  benefit  for  all  employees. 
Employer  Y  acquires  Employer  X  and  merges 
Plan  A  into  Plan  B,  a  defined  benefit  plan 
maintained  by  Employer  Y  that  does  not 
otherwise  provide  a  single  sura  optional  form 
of  benpfit.  Employer  Y  continues  to  provide 
the  single  sum  optional  form  of  benefit  under 
Plan  B  on  the  same  terms  as  it  was  offered 
under  Plan  A  to  all  employees  who  were 
acquired  in  the  transaction  with  Employer  X 
(and  to  no  other  employees).  The  optional 
form  of  benefit  satisfies  paragraphs  (b)  and  (c) 
of  this  section  immediately  following  the 
transaction  (determined  without  taking  into 
account  section  410(b)(6)(C))  when  tested 
with  reference  to  Plan  B  and  Employer  Y's 
nonexcludable  employees.  Under  these  facts, 
Plan  B  is  treated  as  satisfying  this  section 
with  respect  to  the  single  sum  optional  form 
of  laenefit  for  the  plan  year  of  the  transaction 
and  all  subsequent  plan  years. 

(2)  Frozen  participants.  A  plan  must 
satisfy  the  nondiscriminatory 


availability  requirement  of  this  section 
not  only  with  respect  to  benefits,  rights, 
and  features  provided  to  employees  who 
are  currently  benefiting  under  the  plan, 
but  also  separately  with  respect  to 
benefits,  rights,  and  features  provided  to 
nonexcludable  employees  with  accrued 
benefits  who  are  not  currently 
benefiting  under  the  plan  (frozen 
participants).  Thus,  each  benefit,  right, 
and  feature  available  to  any  frozen 
participant  under  the  plan  is  separately 
subject  to  the  requirements  of  this 
section.  A  plan  satisfies  paragraphs  (b) 
and  (c)  of  this  section  with  respect  to  a 
benefit,  right,  or  feature  available  to  any 
frozen  participant  under  the  plan  only 
if  one  or  more  of  the  following 
reguirements  is  satisfied: 

(i)  The  benefit,  right,  or  feature  must 
be  one  that  would  satisfy  paragraphs  (b) 
and  (c)  of  this  section  if  it  were  not 
available  to  any  employee  currently 
benefiting  under  the  plan. 

(ii)  The  benefit,  right,  or  feature  must 
be  one  that  would  satisfy  paragraphs  (b) 
and  (c)  of  this  section  if  all  frozen 
participants  were  treated  as  employees 
currently  benefiting  under  the  plan. 

(iii)  No  change  in  the  availability  of 
the  benefit,  right,  or  feature  may  have 
been  made  that  is  first  effective  in  the 
current  plan  year  with  respect  to  a 
frozen  participant. 

(iv)  Any  change  in  the  availability  of 
the  benefit,  right,  or  feature  that  is  first 
effective  in  the  current  plan  year  with 
respect  to  a  frozen  participant  must  be 
made  in  a  nondiscriminatory  manner. 
Thus,  any  expansion  in  the  availability 
of  the  benefit,  right,  or  feature  to  any 
highly  compensated  frozen  participant 
must  be  applied  on  a  consistent  basis  to 
all  nonhighly  compensated  frozen 
participants.  Similarly,  any  contraction 
in  the  availability  of  the  benefit,  right, 
or  feature  that  affects  any  nonhighly 
compensated  frozen  participant  must  be 
applied  on  a  consistent  basis  to  all 
highly  compensated  frozen  participants. 

(3)  Early  retirement  window  benefits. 
If  a  benefit,  right,  or  feature  meets  the 
definition  of  an  early  retirement 
window  benefit  in  §  1.401(a)(4)- 
3(f)(4)(iii)  (or  would  meet  that  definition 
if  the  definition  applied  to  all  benefits, 
rights,  and  features),  the  benefit,  right, 
or  feature  is  disregarded  for  purposes  of 
applying  this  section  with  respect  to  an 
employee  for  all  plan  years  other  than 
the  first  plan  year  in  which  the  benefit 
is  currently  available  to  the  employee. 

(4)  Permissive  aggregation  of  certain 
benefits,  rights,  or  features — (i)  General 
rule.  An  optional  form  of  benefit, 
ancillary  benefit,  or  other  right  or 
feature  may  be  aggregated  with  another 
optional  form  of  benefit,  ancillary 
benefit,  or  other  right  or  feature. 


respectively,  and  the  two  may  be  treated 
as  a  single  optional  form  of  benefit, 
ancillary  benefit,  or  other  right  or 
feature,  if  both  of  the  following 
requirements  are  satisfied: 

(A)  One  of  the  two  optional  forms  of 
benefit,  ancillary  benefit,  or  other  rights 
or  features  must  in  all  cases  be  of 
inherently  equal  or  greater  value  than 
the  other.  For  this  purpose,  one  benefit, 
right,  or  feature  is  of  inherently  equal  or 
greater  value  than  another  benefit,  right, 
or  feature  only  if.  at  any  time  and  under 
any  conditions,  it  is  impossible  for  any 
employee  to  receive  a  smaller  amount  or 
a  less  valuable  right  under  the  first 
benefit,  right,  or  feature  than  under  the 
second  benefit,  right,  or  feature. 

(B)  The  optional  form  of  benefit, 
ancillary  benefit,  or  other  right  or 
feature  of  inherently  equal  or  greater 
value  must  separately  satisfy  paragraphs 
(b)  and  (c)  of  this  section  (without 
regard  to  this  paragraph  (d)(4)). 

(ii)  Aggregation  may  be  applied  more 
than  once.  The  aggregation  rule  in  this 
paragraph  (d)(4)  may  be  applied  more 
than  once.  Thus,  for  example,  an 
optional  form  of  benefit  may  be 
aggregated  with  another  optional  form 
of  benefit  that  itself  constitutes  two 
separate  optional  forms  of  benefit  that 
are  aggregated  and  treated  as  a  single 
optional  form  of  benefit  under  this 
paragraph  (d)(4). 

(iii)  Examples.  The  following 
examples  illustrate  the  rules  in  this 
paragraph  (d)(4): 

Example  J.  Plan  A  is  a  defined  benefit  plan 
that  provides  a  single  sum  optional  form  of 
t)enefit  to  all  employees.  The  single  sum 
optional  form  of  benefit  is  available  on  the 
same  terms  to  all  employees,  except  that,  for 
employees  in  Division  S,  a  five-percent 
discount  factor  is  applied  and,  for  employees 
cf  Division  T,  a  seven-percent  discount  factor 
is  applied.  I'nder  paragraph  {e)(l)  of  this 
section,  the  single  sum  optional  form  of 
benefit  constitutes  two  separate  optional 
forms  of  benefit.  Assume  that  the  single  sum 
optional  form  of  benefit  available  to 
employees  of  Division  S  separately  satisfies 
paragraphs  (b)  and  (c)  of  this  section  without 
taking  into  account  this  paragraph  (d)(4). 
Because  a  lower  discount  factor  is  applied  in 
determining  the  single  sum  optional  form  of 
benefit  available  to  employees  of  Division  S 
than  is  applied  in  determining  the  single  sum 
optional  form  of  benefit  available  to 
employees  of  Division  T,  the  first  single  sum 
optional  form  of  benefit  is  of  inherently 
greater  value  than  the  second  single  sum 
optional  form  of  benefit.  Under  these  facts, 
tticse  two  single  sum  optional  forms  of 
benefit  may  l)€  aggregated  and  treated  as  a 
single  optional  form  of  benefit  for  purposes 
of  this  section. 

Example  2.  The  facts  are  the  same  as  in 
Example  1.  except  that,  in  order  to  receive 
the  single  sum  optional  form  of  benefit, 
employees  of  Division  S  (but  not  employees 
of  Division  T)  must  have  completed  at  least 


20  years  of  service.  The  single  sum  optional 
form  of  beneHt  available  to  employees  of 
Division  S  is  not  of  inherently  equal  or 
greater  value  than  the  single  sum  optional 
form  of  beneHt  available  to  employees  of 
Division  T,  because  an  employee  of  Division 
S  who  terminates  employment  with  less  than 
20  years  of  service  would  receive  a  smaller 
single  sum  amount  (i.e.,  zero)  than  a 
similarly-situated  employee  of  Division  T 
who  terminates  employment  with  less  than 
20  years  of  service.  Under  these  facts,  the  two 
single  sum  optional  forms  of  benefit  may  not 
be  aggregated  and  treated  as  a  single  optional 
form  of  benefit  for  purposes  of  this  section. 

(5)  Certain  spousal  benefits.  In  the 
case  of  a  plan  that  includes  two  or  more 
plans  that  have  been  permissively 
aggregated  under  §  1.410(b)-7(d),  the 
aggregated  plan  satisHes  this  section 
with  respect  to  the  availability  of  any 
nonsubsidized  qualified  joint  and 
survivor  annuities,  qualified 
preretirement  survivor  annuities,  or 
spousal  death  benefits  described  in 
section  401(a)(ll).  if  each  plan  that  is 
part  of  the  aggregated  plan  satisfies 
section  401(a)(ll).  Whether  a  benefit  is 
considered  subsidized  for  this  purpose 
may  be  determined  using  any 
reasonable  actuarial  assumptions.  For 
purposes  of  this  paragraph  (d)(5),  a 
qualified  joint  and  survivor  annuity, 
qualified  preretirement  survivor 
annuity,  or  spousal  death  benefit  is 
deemed  to  be  nonsubsidized  if  it  is 
provided  under  a  defined  contribution 
plan. 

(6)  Special  ESOP  rules.  An  ESOP  does 
not  fail  to  satisfy  paragraphs  (b)  and  (c) 
of  this  section  merely  because  it  makes 
an  investment  diversification  right  or 
feature  or  a  distribution  option  available 
solely  to  all  qualified  participants 
(within  the  meaning  of  section 
401(a)(28)(B)(iii)).  or  merely  because  the 
restrictions  of  section  409{n)  apply  to 
certain  individuals. 

(7)  Special  testing  rule  for 
unpredictable  contingent  event  benefits. 
A  benefit,  right,  or  feature  that  is 
contingent  on  the  occurrence  of  an 
unpredictable  contingent  event  (within 
the  meaning  of  section  412(l)(7)(B)(ii))  is 
tested  under  this  section  as  if  the  event 
had  occurred.  Thus,  the  current 
availability  of  a  benefit  that  becomes  an 
optional  form  of  benefit  upon  the 
occurrence  of  an  unpredictable 
contingent  event  is  tested  by  deeming 
the  event  to  have  occurred  and  by 
disregarding  age  and  service  conditions 
on  the  eligibility  for  that  benefit  to  the 
extent  permitted  for  optional  forms  of 
benefit  under  paragraph  (b](2)  of  this 
section. 

(e)  Definitions — (1)  Optional  form  of 
benefit— {i)  General  rule.  The  term 
optional  form  of  benefit  means  a 
distribution  alternative  (including  the 


normal  form  of  benefit)  hat  is  available 
under  a  plan  with  resp>e:i  to  benefits 
described  in  section  411  (d)(6)(A)  or  a 
distribution  altem£tive  hat  is  an  early 
retirement  benefit  cr  ret  rement -type 
subsidy  described  in  section 
411(d)(6)(B)(i).  including  a  QSUPP. 
Except  as  provided  in  piragraph 
(e)(l)(ii)  of  this  section,  different 
optional  forms  of  benefit  exist  if  a 
distribution  alternative  is  not  payable 
on  substantially  the  same  terms  as 
another  distribution  alternative.  The 
relevant  terms  include  all  terms 
affecting  the  value  of  the  optional  form, 
such  as  the  method  of  benefit 
calculation  and  the  actuarial 
assumptions  used  to  determine  the 
amount  distributed.  Thjs,  for  example, 
different  optional  form.s  of  benefit  may 
result  from  differences  in  terms  relating 
to  the  payment  schedule,  timing, 
commencement,  medit:m  of  distribution 
(e.g.,  in  cash  or  in  kind  ,  election  rights, 
differences  in  eligibility  requirements, 
or  the  portion  of  the  benefit  to  which 
the  distribution  alternative  applies. 

(ii)  Exceptions — (A)  Differences  in 
benefit  formula  oraccrial  method.  A 
distribution  alternative  available  under 
a  defined  benefit  plan  does  not  fail  to  be 
a  single  optional  foijn  of  benefit  merely 
because  the  benefit  formulas,  accrual 
methods,  or  other  factors  (including 
service-computation  methods  and 
definitions  of  compensation) 
underlying,  or  the  manner  in  which 
employees  vest  in,  the  accrued  benefit 
that  is  paid  in  the  form  of  the 
distribution  alternative  are  different  for 
different  employees  to  whom  the 
distribution  alternative  is  available. 
Notwithstanding  the  fcregoing, 
differences  in  the  no-n  aljetirement 
ages  of  employees  or  in  the  form  in 
which  the  accrued  benefit  of  employees 
is  payable  at  normal  retirement  age 
under  a  plan  are  taken  into  account  in 
determining  whether"a  distribution 
alternative  constitutes  one  or  more 
optional  forms  of  bene  "it. 

(B)  Differences  in  cliocation  formula. 
A  distribution  altem-it  ve  available 
under  a  defined  cont-i  jution  plan  does 
not  fail  to  be  a  single  optional  form  of 
benefit  merely  because  the  allocation 
formula  or  other  factors  (including 
service-computation  n-ethods, 
definitions  of  compen.'-^ation,  and  the 
manner  in  which  amounts  described  in 
§  1.401(a)(4)-2(c)(2)(iii)  are  allocated) 
underlying,  of  the  manner  in  which 
employees  vest  in,  the  accrued  benefit 
that  is  paid  in  the  form  of  the 
distribution  alternative  are  different  for 
different  employees  tc  whom  the 
distribution  altemativ3  is  available. 

(C)  Distributions  scnject  to  section 
417(e).  A  distribution  alternative 


available  under  a  defined  benefit  plan 
does  not  fail  to  be  a  single  optional  form 
of  benefit  merely  because,  in 
determining  the  amount  of  a 
distribution,  the  plan  applies  a  lower 
interest  rate  to  determine  the 
distribution  for  employees  with  a  vested 
accrued  benefit  having  an  actuarial 
present  value  not  in  excess  of  $25,000, 
as  required  by  section  417(e)(3)  and 
§1.417(e)-l. 

(D)  Differences  attributable  to  uniform 
normal  retirement  age.  A  distribution 
alternative  available  under  a  defined 
benefit  plan  does  not  fail  to  be  a  single 
optional  form  of  benefit,  to  the  extent 
that  the  differences  are  attributable  to 
differences  in  normal  retirement  dates 
among  employees,  provided  that  the 
differences  do  not  prevent  the 
employees  from  having  the  same 
uniform  normal  retirement  age  under 
the  definition  of  uniform  normal 
retirement  age  in  §  1.401(a)(4>-12. 

(iii)  Examples.  The  following 
examples  illustrate  the  rules  in  this 
paragraph  (e)(1): 

Example  1.  Plan  A  is  a  defined  benefit  plan 
that  benefits  all  employees  of  Divisions  S  and 
T.  The  plan  offers  a  qualified  joint  and  50- 
percent  survivor  annuity  at  normal 
retirement  age,  calculated  by  muitiplyingan 
employee's  single  life  annuity  payment  by  a 
factor.  For  an  employee  of  Division  S  whose 
benefit  commences  at  age  65,  the  plan 
provides  a  factor  of  0.90.  but  for  a  similarly- 
situated  employee  of  Division  T  thie  plan 
provides  a  factor  of  0.85.  The  qualified  joint 
and  survivor  annuity  is  not  available  to 
employees  of  Divisions  S  and  T  on 
substantially  the  same  terms,  and  thus  it 
constitutes  two  separate  optional  forms  of 
t)enefit. 

Example  2.  Plan  B  is  a  defined  benefit  plan 
that  benefits  all  employees  of  Divisions  U 
and  V.  The  plan  offers  a  single  sum 
distribution  alternative  available  on  the  same 
terms  and  determined  using  the  same 
actuarial  assumptions,  to  all  employees. 
However,  different  benefit  formulas  apply  to 
employees  of  each  division.  Under  the 
exception  provided  in  paragraph  (e)(l)(ii)(A) 
of  this  section,  the  single  sum  optional  form 
of  benefit  available  to  employees  of  Division 
U  is  not  a  separate  optional  form  of  benefit 
from  the  single  sum  optional  form  of  benefit 
available  to  employees  of  Division  V. 

Example  3.  Etefined  benefit  Plan  C 
provides  an  early  retirement  benefit  based  on 
a  schedule  of  early  retirement  factors  that  is    ■ 
a  single  optional  form  of  t)enefit.  Plan  C  is 
amended  to  provide  an  early  retirement 
window  benefit  that  consists  of  a  temporary 
change  in  the  plan's  benefit  formula  (e.g..  the 
addition  of  five  years  of  service  to  an 
employee's  actual  service  under  the  benefit 
formula)  applicable  in  determining  the 
benefits  for  certain  employees  who  terminate 
employment  within  a  limited  period  of  time. 
Under  the  exception  provided  in  paragraph 
(e)(l)(ii)(A)  of  this  section,  the  early 
retirement  optional  form  of  benefit  available 
to  window-eligible  employees  is  not  a 
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separate  optiona)  form  of  benefit  from  the 
early  retirement  optional  form  of  benefit 
available  to  the  other  employees. 

(2)  Ancillary  benefit.  The  term 
ancillary  benefit  means  sotrial  security 
supplements  (other  than  QSUPPs), 
disability  benefits  not  in  excess  of  a 
qualified  disability  benefit  described  in 
section  411(a)(9),  ancillary  life 
insurance  and  health  insurance  benefits, 
death  benefits  under  a  defined 
contribution  plan,  preretirement  death 
benefits  under  a  defined  benefit  plan, 
shut-down  benefits  not  protected  under 
section  4n(dM6),  and  other  similar 
benefits.  Different  ancillary  benefits 
exist  if  an  ancillary  benefit  is  not 
available  on  substantially  the  same 
terms  as  another  ancillary  benefit. 
Principles  similar  to  those  in  paragraph 
(e)(l)(ii)  of  this  section  apply  in  making 
this  determination. 

(3)  Other  right  or  feature— {\)  General 
rule.  The  term  other  right  or  feature 
generally  means  any  right  or  feature 
applicable  to  employees  under  the  plan. 
Different  rights  or  features  exist  if  a  right 
or  feature  is  not  available  on 
substantially  the  same  terms  as  another 
right  or  feature. 

(ii)  Exceptions  to  definition  of  other 
right  or  feature.  Notwithstanding 
paragraph  (e)(3)(i)  of  this  section,  a  right 
Of  feature  is  not  considered  an  other 
right  or  feature  if  it — 

(A)  Is  an  optional  form  of  benefit  or 
an  ancillary  benefit  under  the  plan; 

(B)  Is  one  of  the  terms  that  are  taken 
into  account  in  determining  whether 
separate  optional  forms  of  benefit  or 
ancillary  benefits  exist,  or  that  would  be 
taken  into  account  but  for  paragraph 
(e)(l)(ii)  of  this  section  (e.g.,  benefit 
formulas  or  the  manner  in  which 
benefits  vest);  or 

(C)  Cannot  reasonably  be  expected  to 
be  of  meaningful  value  to  an  employee 
(e.g.,  adir.inistrative  details). 

(iii)  Examples.  Other  rights  and 
features  include,  but  are  not  limited  to^ 

(A)  Plan  loan  provisions  (other  than 
those  relating  to  a  distribution  of  an 
employee's  accrued  benefit  upon  default 
under  a  loan); 

(B)  The  right  to  direct  investments; 

(C)  The  right  to  a  particular  form  of 
investment,  including,  for  example,  a 
particular  class  or  type  of  employer 
securities  (taking  into  account,  in 
determining  whether  different  forms  of 
investment  exist,  any  differences  in 
conversion,  dividend,  voting, 
liquidation  preference,  or  other  rights 
conferred  under  the  security); 

(D)  The  right  to  make  each  rate  of 
elective  contributions  described  in 

§  1.401(k)-l(g)(3)  (determining  the  rate 
based  on  the  plan's  definition  of  the 
compensation  out  of  which  the  elective 


contributions  are  made  (regardless  of 
whether  that  definition  satisfies  section 
414(s)),  but  also  treating  different  rates 
as  existing  if  they  are  based  on 
definitions  of  compensation  or  other 
requirements  or  formulas  that  are  not 
substantially  the  same); 

(E)  The  right  to  make  after-tax 
employee  contributions  to  a  defined 
benefit  plan  that  are  not  allocated  to 
separate  accounts: 

(F)  The  right  to  make  each  rate  of 
after-tax  employee  contributions 
described  in  §  1.401(m)-l(n(6) 
(determining  the  rate  based  on  the 
plan's  definition  of  the  compensation 
out  of  which  the  after-tax  employee 
contributions  are  made  (regardless  of 
whether  that  definition  satisfies  section 
414(s)).  but  also  treating  different  rates 
as  existing  if  they  are  based  on 
definitions  of  (X)mpen.sation  or  other 
requirements  or  formulas  that  are  not 
substantially  the  same); 

(G)  The  right  to  each  rate  of  allocation 
of  matching  contributions  described  in 

S  1.401(m)-l(n(12)  (determining  the  rate 
using  the  amount  of  matching,  elective, 
and  after-tax  employee  contributions 
determined  after  any  corrections  under 
§§1.401(k>-l(f)(l)(i).  1.401(m}- 
l(e)(l)(i).  and  1.401(m)-2(c).  but  also 
treating  different  rates  as  existing  if  they 
are  based  on  definitions  of 
compensation  or  other  requirements  or 
formulas  that  are  not  substantially  the 
same); 

(H)  The  right  to  purchase  additional 
retirement  or  ancillary  benefits  under 
the  plan;  and 

(1)  The  right  to  make  rollover 
contributions  and  transfers  to  and  from 
the  plan. 

§  1 .401  (aM4>-^  ,Plan  anoendments  and  plan 
terminations. 

(a)  Introduction — (1)  Overview.  This 
paragraph  (a)  provides  rules  for 
determining  whether  the  timing  of  a 
plan  amendment  or  series  of 
amendments  has  the  effect  of 
discriminating  significantly  in  favor  of 
HCEs  or  former  HCEs.  For  purposes  of 
this  section,  a  plan  amendment 
includes,  for  example,  the  establishment 
or  termination  of  the  plan,  and  any 
rJiange  in  the  benefits,  rights,  or 
features,  benefit  formulas,  or  allocation 
formulas  under  the  plan.  Paragraph  (b) 
of  this  section  sets  forth  additional 
requirements  that  must  be  satisfied  in 
the  case  of  a  plan  termination. 

(2)  Facts-and-circumstafices 
determination.  Whether  the  timing  of  a 
plan  amendment  or  series  of  plan 
amendments  has  the  effect  of 
discriminating  significantly  in  favor  of 
HCEs  or  former  HCEs  is  determined  at 
the  time  the  plan  amendment  first 


becomes  effective  for  purposes  of 
section  401(a).  based  on  all  of  the 
relevant  facts  and  circumstances.  These 
include,  for  example,  the  relative 
numbers  of  current  and  former  HCEs 
and  NHCEs  affected  by  the  plan 
amendment,  the  relative  length  of 
service  of  current  and  fonner  HCEs  and 
NHCEs,  the  length  of  time  the  plan  or 
plan  provision  being  amended  has  been 
in  effect,  and  the  turnover  of  employees 
prior  to  the  plan  amendment.  In 
addition,  the  relevant  facts  and 
circumstances  include  the  relative 
accrued  benefits  of  current  and  former 
HCEs  and  NHCEs  before  and  after  the 
plan  amendment  and  any  additional 
benefits  provided  to  current  and  former 
HCEs  and  NHCEs  under  other  plans 
(including  plans  of  other  employers,  if 
relevant).  In  the  case  of  a  plan 
amendment  that  provides  additional 
benefits  based  on  an  employee's  service 
prior  to  the  amendment,  the  relevant 
facts  and  circumstances  also  include  the 
benefits  that  employees  and  former 
employees  who  do  not  benefit  under  the 
amendment  would  have  received  had 
the  plan,  as  amended,  been  in  effect 
throughout  the  period  on  which  the 
additional  benefits  are  based. 

(3)  Safe  harbor  for  certain  grants  of 
benefits  for  past  periods.  The  timing  of 
a  plan  amendment  that  credits  (or 
increases  benefits  attributable  to)  years 
of  service  for  a  period  in  the  past  is 
deemed  not  to  have  the  effect  of 
discriminating  significantly  in  favor  of 
HCEs  or  former  HCEs  if  the  period  for 
which  the  service  credit  (or  benefit 
increase)  is  granted  does  not  exceed  the 
five  years  immediately  preceding  the 
year  in  which  the  amendment  first 
becomes  effective,  the  service  credit  (or 
benefit  increase)  is  granted  on  a 
reasonably  uniform  basis  to  all 
employees,  benefits  attributable  to  the 
period  are  determined  by  applying  the 
current  plan  formula,  and  the  service 
credited  is  service  (including  pre- 
participation  or  imputed  service)  with 
the  employer  or  a  previous  employer 
that  may  be  taken  into  account  under 

§  1.401(a)(4)-ll(d)(3)  (without  regard  to 
§  1.401(a)(4)-ll(d)(3)(i)(B)).  However, 
this  safe  harbor  is  not  available  if  the 
plan  amendment  granting  the  service 
credit  (or  increasing  benefits)  is  part  of 
a  pattern  of  amendments  that  has  the 
effect  of  discriminating  significantly  in 
favor  of  HCEs  or  former  HCEs. 

(4)  Examples.  The  following  examples 
illustrate  the  rules  in  this  paragraph  (a): 

Example  1.  Plan  A  is  a  defined  benefit  plan 
that  covered  both  HCEs  and  NHCEs  for  most 
of  its  existence.  The  employer  decides  to 
wind  up  its  business.  In  the  process  of 
ceasing  operations,  but  at  a  time  when  the 
plan  covers  only  HCEs,  Plan  A  is  amended 
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to  increase  benefits  and  thereafter  is 
terminated.  The  timing  of  this  plan 
amendment  has  the  effect  of  discriminating 
significantly  in  favor  of  HCEs. 

Example  2.  Plan  B  is  a  defined  benefit  plan 
that  provides  a  social  security  supplement 
that  is  not  a  QSUPP.  After  substantially  all 
of  the  HCEs  of  the  employer  have  benefited 
from  the  supplement,  but  before  a  substantial 
number  of  NHCEs  have  become  eligible  for 
the  supplement,  Plan  B  is  amended  to  reduce 
significantly  the  amount  of  the  supplement 
The  timing  of  this  plan  amendment  has  the 
effect  of  discriminating  significantly  in  favor 
of  HCEs. 

Example  3.  Plan  C  is  a  defined  benefit  plan 
that  contains  an  ancillary  life  insurance 
benefit  available  to  all  employees.  The  plan 
is  amended  to  eliminate  this  benefit  at  a  time 
when  life  insurance  payments  have  been 
made  only  to  beneficiaries  of  HCEs.  Because 
all  employees  received  the  benefit  of  lifie 
insurance  coverage  before  Plan  C  was 
emended,  the  timing  of  this  plan  amendment 
does  not  have  the  effect  of  discriminating 
significantly  in  favor  of  HCEs  or  former 
HCEs. 

Example  4.  Plan  D  provides  for  a  benefit 
of  one  percent  of  average  annual 
compensation  per  year  of  service.  Ten  years 
after  Plan  D  is  adopted,  it  is  amended  to 
provide  a  benefit  of  two  percent  of  average 
annual  compensation  per  year  of  service, 
including  years  of  service  prior  to  the 
amendment.  The  amendment  is  effective 
only  for  employees  currently  employed  at  the 
time  of  the  amendment.  The  ratio  of  HCEs  to 
former  HCEs  is  significantly  higher  than  the 
ratio  of  NHCEs  to  fonner  NHCEs.  In  the 
absence  of  any  additional  factors,  the  timing 
of  this  plan  amendment  has  the  effiect  of 
discriminating  significantly  in  favor  of  HCEs. 

Example  5.  The  facts  are  the  same  as  in 
Example  4,  except  that,  in  addition,  the  years 
of  prior  service  are  equivalent  between  HCEs 
and  NHCEs  who  are  current  employees,  and 
the  group  of  current  employees  with  prior 
service  would  satisfy  the  nondiscriminatory 
classification  test  of  §  1.410(b)— 4  in  the 
current  and  all  prior  plan  years  for  which 
past  service  credit  is  granted.  The  timing  of 
this  plan  amendment  does  not  have  the  effect 
of  discriminating  significantly  in  favor  of 
HCEs  or  former  HCEs. 

Example  6.  Employer  V  maintains  Plan  E, 
an  accumulation  plan.  In  1994,  Employer  V 
amends  Plan  E  to  provide  that  the 
compensation  used  to  determine  an 
employee's  benefit  for  all  preceding  plan 
years  shall  not  be  less  than  the  employee's 
average  annual  compensation  as  of  the  close 
of  the  1994  plan  year.  The  years  of  service 
and  percentage  increases  in  compensation  for 
HCEs  are  reasonably  comparable  to  those  of 
NHCEs.  In  addition,  the  ratio  of  HCEs  to 
former  HCEs  is  reasonably  comparable  to  the 
ratio  of  NHCEs  to  former  NHCEs.  The  timing 
of  this  plan  amendment  does  not  have  the 
effect  of  discriminating  significantly  in  favor 
of  HCEs  or  former  HCEs. 

Example  7.  Employer  W  currently  has  six 
nonexcludable  employees,  two  of  whom,  HI 
and  H2,  are  HCEs.  and  the  remaining  four  of 
whom,  Nl  through  N4,  are  NHCEs.  The  ratio 
of  HCEs  to  former  HCEs  is  significantly 
higher  than  the  ratio  of  NHCEs  to  former 


NHCEs.  Employer  W  est  ;blishes  Plan  F,  a 
defined  benefit  plan  pre  'iding  a  benefit  of 
one  percent  of  average  annual  comjtensation 
per  year  of  service,  inck  ding  years  of  service 
prior  to  the  establishmei  t  of  the  plan.  Hi  and 
H2  each  have  15  years  o  prior  ser\'ice,  Nl 
has  nine  years  of  past  service,  N2  has  five 
years,  N3  has  three  year  .  and  N4  has  one 
year.  The  timing  of  this  )lan  establishment 
has  the  effect  of  discrim  nating  significantly 
in  favor  of  HCEs. 

Example  8.  Assume  the  same  facts  as  in 
Example?,  except  that  Ul  through  N4  were 
hired  in  the  current  yea;,  and  Employer  W 
never  employed  any  NFtlEs  prior  to  the 
current  year.  Thus,  no  N  HCEs  would  have 
received  additional  ben'  fits  had  Plan  F  been 
in  existence  during  the  ireceding  15  years. 
The  timing  of  this  plan  iStablishment  does 
not  have  the  effect  of  di  criminating 
significantly  in  favor  of  HCEs  or  fonner 
HCEs. 

Example  9.  The  facts  ire  the  same  as  in 
Example  7,  except  that  ^lan  F  limits  the  grant 
of  past  service  credit  to  five  years,  and  the 
grant  of  p>ast  service  otherwise  satisfies  the 
safe  harbor  in  paragrap :  (a)(3)  of  this  section. 
The  timing  of  this  plan  establishment  is 
deemed  not  to  have  the  effect  of 
discriminating  signific  ntly  in  favor  of  HCEs 
or  former  HCEs. 

Example  10.  The  fad  s  are  the  same  as  in 
Example  9,  except  that  five  years  after  the 
establishment  of  Plan  I .  Employer  W  amends 
the  plan  to  provide  a  b  nefit  equal  to  two 
percent  of  average  anm  al  compensation  per 
year  of  service,  taking  i  ito  account  all  years 
of  service  since  the  est  blishment  of  the  plan. 
The  ratio  of  HCEs  to  former  HCEs  who 
terminated  employmer '  during  the  five-year 
period  since  this  establ  shment  of  the  plan  is 
significantly  higher  th;  n  the  ratio  of  NHCEs 
to  former  NHCEs  who  "irminated 
employment  during  th   five-year  period 
since  the  establ  ishraen  of  the  plan.  Although 
the  amendment  descrii  ed  in  this  example 
might  separately  satisfy  the  safe  harbor  in 
paragraph  (a)(3)  of  this  section,  the  safe 
harbor  is  not  available  vith  respect  to  the 
amendment  because,  u  'der  these  facts,  the 
amendment  is  part  of  a  pattern  of 
amendments  that  has  t  e  effect  of 
discriminating  signific  ntly  in  favor  of  HCEs. 

Example  1 1.  Employer  Y  maintains  Plan  C, 
a  defined  benefit  plan,  'xjvering  all  its 
employees.  In  1995,  Er  ployer  Y  acquires 
Division  S  from  Empio  er  Z.  Some  of  the 
employees  of  Division  ^  had  been  covered 
under  a  defined  benefi  plan  maintained  by 
Employer  Z.  Soon  aftei  the  acquisition. 
Employer  Y  amends  Pin  G  to  cover  all 
employees  of  Division  ?  and  to  credit  those 
who  were  in  Division  ^  s  defined  benefit 
plan  with  years  of  serv  -e  for  years  of 
emplojTnent  with  Employer  Z.  Because  the 
timing  of  the  plan  amendment  was 
determined  by  the  tim  i  g  of  the  transaction, 
the  timing  of  this  plan  emendment  does  not 
have  the  effect  of  discr  jninating  significantly 
in  favor  of  HCEs  or  forr.er  HCEs.  See  also 
§  1.401(a)(4)-ll(d)(3)  br  other  rules 
regarding  the  crediting  of  pre-paiticipation 
service. 

Example  12.  Plan  H  i;  an  insurance 
contract  plan  within  th  ?  meaning  of  section 
412(i).  For  all  plan  yea  rr^  before  1999,  Plan  H 


purchases  insurance  contracts  from 
Insurance  Company  J.  In  1999,  Plan  H  shifts 
future  purchases  of  insurance  contracts  to 
Insurance  Company  K.  The  shift  in  insurance 
companies  is  a  plan  amendment  subject  to 
this  paragraph  (a). 

(b)  Pre-termination  restrictions — (1) 
Required  provisions  in  defined  benefit 
plans.  A  defined  benefit  plan  has  the 
effect  of  discriminating  significantly  in 
favor  of  HCEs  or  former  HCEs  unless  it 
incorporates  provisions  restricting 
benefits  and  distributions  as  described 
in  paragraph  (b)(2)  and  (3)  of  thi? 
section  at  the  time  tbe  plan  is 
established  or.  if  later,  as  of  the  first 
plan  year  to  which  §§  1.401(a)(4)-l 
through  1.401(a)(4}-13  apply  to  the  plan 
under  §  1.401(a)(4>-13(a)  or  (b).  This 
paragraph  (b)  does  not  apply  if  the 
Commissioner  determines  that  such 
provisions  are  not  necessary  to  prevent 
the  prohibited  discrimination  that  may 
occur  in  the  event  of  an  early 
termination  of  the  plan.  The  restrictions 
in  this  paragraph  (b)  apply  to  a  plan 
within  the  meaning  of  §  1.410(b)-7(b) 
(i.e.,  a  section  414(1)  plan).  Any  plan 
containing  a  provision  described  in  this 
paragraph  (b)  satisfies  section  411(d)(2) 
and  does  not  fai!  to  satisfy  section 
411(a)  or  (d)(3)  merely  beicause  of  the 
provision. 

(2)  Restriction  of  benefits  upon  plan 
termination.  A  plan  must  provide  that, 
in  the  event  of  plan  termination,  the 
benefit  of  any  HCE  (and  any  fonner 
HCE)  is  limited  to  a  benefit  that  is 
nondiscriminatory  under  section 
401(a)(4). 

(3)  Restrictions  on  distributions — (i) 
General  rule.  A  plan  must  provide  that, 
in  any  year,  the  payment  of  benefits  to 
or  on  behalf  of  a  restricted  employee 
shall  not  exceed  an  amount  e  jUal  to  the 
payments  that  would  be  made  to  or  on 
behalf  of  tbe  restricted  employee  in  that 
year  under — 

(A)  A  straight  life  aruiuity  that  is  the 
actuarial  equivalent  of  the  accrued 
benefit  and  other  benefits  to  which  the 
restricted  employee  is  entitled  under  the 
plan  (other  than  a  social  security 
supplement);  and 

(B)  A  social  security  supplement,  if 
any,  that  the  restricted  employee  is 
entitled  to  receive. 

(ii)  Restricted  employee  defined.  For 
purposes  of  this  paragraph  (b).  the  term 
restricted  employee  generally  means 
any  HCE  or  former  HCE.  However,  an 
HCE  or  former  HCE  need  not  be  treated 
as  a  restricted  employee  in  the  current 
year  if  the  HCE  or  former  HCE  is  not  one 
of  the  25  (or  a  larger  number  chosen  by 
the  employer)  nonexcludable  employees 
and  former  employees  of  the  employer 
with  the  largest  amount  of 
compensation  in  the  current  or  any 
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prior  year.  Plan  provisions  defining  or 
altering  this  group  can  be  amended  at 
any  time  without  violating  section 
411(d)(6). 

(iii)  Benefit  defined.  For  purposes  of 
this  paragraph  (b),  the  term  benefit 
includes,  among  other  benefits,  loans  in 
excess  of  the  amounts  set  forth  in 
section  72(p)(2)(A),  any  periodic 
income,  any  withdrawal  values  payable 
to  a  living  employee  or  former 
employee,  and  any  death  benefits  not 
provided  for  by  insurance  on  the 
employee's  or  former  employee's  life. 

(iv)  Nonapplicability  in  certain  cases. 
The  restrictions  in  this  paragraph  (b)(3) 
do  not  apply,  however,  if  any  one  of  the 
following  requirements  is  satisfied: 

(A)  After  taking  into  account  payment 
to  or  on  behalf  of  the  restricted 
employee  of  all  benefits  payable  to  or  on 
behalf  of  that  restricted  employee  under 
the  plan,  the  value  of  plan  assets  must 
equal  or  exceed  110  percent  of  the  value 
of  current  liabilities,  as  defined  in 
section  412(1)(7). 

(B)  The  value  of  the  benefits  payable 
to  or  on  behalf  of  the  restricted 
employee  must  be  less  than  one  percent 
of  the  value  of  current  liabilities  before 
distribution. 

(C)  The  value  of  the  benefits  payable 
to  or  on  behalf  of  the  restricted 
employee  must  not  exceed  the  amount 
described  in  section  411(a)(ll)(A) 
(restrictions  on  certain  mandatory 
distributions). 

(v)  Determination  of  current 
liabilities.  For  purposes  of  this 
paragraph  (b),  any  reasonable  and 
consistent  method  may  be  used  for 
determining  the  value  of  current 
liabilities  and  the  value  of  plan  assets. 

(4)  Operational  restrictions  on  certain 
money  purchase  pension  plans.  A    " 
money  purchase  pension  plan  that  has 
an  accumulated  fimding  deficiency, 
within  the  meaning  of  section  412(a),  or 
an  unamortized  funding  waiver,  within 
the  meaning  of  section  412(d),  must 
comply  in  operation  with  the 
restrictions  on  benefits  and  distributions 
as  described  in  paragraphs  (b)(2)  and 
(b)(3)  of  this  section.  Such  a  pUm  does 
not  fail  to  satisfy  section  411(d)(6) 
merely  because  of  restrictions  imposed 
by  the  requirements  of  this  paragraph 
(b)(4). 

f1.401(a)(4)-6   Contributory  defined 
benefit  plans. 

(a)  Introduction.  This  section  provides 
rules  necessary  for  determining  whether 
a  contributory  DB  plan  satisfies  the 
nondiscriminatory  amount  requirement 
of  §  1.401(a)(4)-l(b)(2).  Paragraph  (b)  of 
this  section  provides  rules  for 
determining  the  amount  of  benefits 
derived  from  employer  contributions 


(employer-provided  benefits)  under  a 
contributory  DB  plan  for  purposes  of 
determining  whether  the  plan  satisfies 
§  1.401(a)(4)-l(b)(2)  with  respect  to 
such  amounts.  Paragraph  (c)  of  this 
section  provides  the  exclusive  rules  for 
determining  whether  a  contributory  DB 
plan  satisfies  §  1.401(a)(4)-l(b)(2)  with 
respect  to  the  amount  of  benefits 
derived  from  employee  contributions 
not  allocated  to  separate  accounts 
(employee-provided  benefits).  See 
§  1.401(a)(4>-l(b)(2)(ii)(B)  for  the 
exclusive  tests  applicable  to  employee 
contributions  allocated  to  separate 
accounts  under  a  section  401(m)  plan. 

(b)  Determination  of  employer- 
provided  benefit — (1)  General  rule.  An 
employee's  employer-provided  benefit 
under  a  contributory  DB  plan  for 
purposes  of  section  401(a)(4)  equals  the 
difference  between  the  employee's  total 
benefit  and  the  employee's  employee- 
provided  benefit  under  the  plan.  The 
rules  of  section  411(c)  generally  must  be 
used  to  determine  the  employee's 
employer-provided  benefit  for  this 
purpose.  However,  paragraphs  (b)(2) 
through  (b)(6)  of  this  section  provide 
alternative  methods  for  determining  the 
employee's  employer-provided  benefit. 

(2)  Composition-of-workforce 
method — (i)  General  rule.  A 
contributory  DB  plan  that  satisfies 
paragraph  (b)(2)(ii)  (A)  and  (B)  of  this 
section  may  determine  employees' 
employer-provided  benefit  rates  under 
the  rules  of  paragraph  (b)(2)(iii)  of  this 
section. 

(ii)  Eligibility  requirements — (A) 
Uniform  rate  of  employee  contributions. 
A  contributory  DB  plan  satisfies  this 
paragraph  (b)(2)(ii)(A)  if  all  employees 
make  employee  contributions  at  the 
same  rate,  expressed  as  a  {percentage  of 
plan  year  compensation  (the  employee  . 
contribution  rate).  A  plan  does  not  fail 
to  satisfy  this  paragraph  (b)(2)(ii)(A) 
merely  because  it  eliminates  employee 
contributions  for  all  employees  with 
plan  year  compensation  below  a 
specified  contribution  breakpoint  that  is 
either  a  stated  dollar  amount  or  a  stated 
percentage  of  covered  compensation 
(vdthin  the  meaning  of  §  1.401(1)- 
1(c)(7));  or  merely  because  all 
employees  make  employee 
contributions  at  the  same  rate 
(expressed  as  a  percentage  of  plan  year 
compensation)  with  resp>ect  to  plan  year 
compensation  up  to  the  contribution 
breakpoint  (base  employee  contribution 
rate)  and  at  a  higher  rate  (expressed  as 
a  percentage  of  plan  year  compensation) 
that  is  the  same  for  all  employees  with 
respect  to  plan  year  compensation  above 
the  contribution  breakpoint  (excess 
employee  contribution  rate).  A  plan 
described  in  paragraph  (c)(4)(i)  of  this 


section  that  satisfies  paragraph  (c)(4)(iii) 
of  this  section  is  deemed  to  satisfy  this 
paragraph. 

(d]  Demographic  requirements — (2)  In 
general.  A  contributory  DB  plan  satisfies 
this  paragraph  (b)(2)(ii)(B)  if  it  satisfies 
either  of  the  demographic  tests  in 
paragraph  (b)(2)(ii)(B)  (2)  or  [3)  of  this 
section. 

(2)  Minimum  percentage  test.  This  test 
is  satisfied  only  if  more  than  40  percent 
of  the  NHCEs  in  the  plan  have  attained 
ages  at  least  equal  to  the  plan's  target 
age,  and  more  than  20  percent  of  the 
NHCEs  in  the  plan  have  attained  ages  at 
least  equal  to  the  average  attained  age  of 
the  HCEs  in  the  plan.  For  this  purpose, 

a  plan's  target  age  is  the  lower  of  age  50 
or  the  average  attained  age  of  the  HCEs 
in  the  plan  minus  X  years,  where  X 
equals  20  minus  the  product  of  five 
times  the  employee  contribution  rate 
under  the  plan.  In  no  case,  however, 
may  X  years  be  fewer  than  zero  (0) 
years.  Thus,  for  example,  if  the  average 
attained  age  of  the  HCEs  in  the  plan  is 
53  and  the  employee  contribution  rate  is 
two  percent  of  plan  year  compensation, 
the  plan's  target  age  is  43  years  (i.e.,  53 
-  (20  -  (5  X  2))). 

(3)  Ratio  test.  This  test  is  satisfied 
only  if  the  percentage  of  all  nonhighly 
compensated  nonexcludable  employees, 
who  are  in  the  plan  and  who  have 
attained  ages  at  least  equal  to  the 
average  attained  age  of  the  HCEs  in  the 
plan,  is  at  least  70  percent  of  the 
percentage  of  all  highly  compensated 
nonexcludable  employees,  who  are  in 
the  plan  and  who  have  attained  ages  at 
least  equal  to  the  average  attained  age  of 
the  HCEs  in  the  plan.  Attained  ages 
must  be  determined  as  of  the  beginning 
of  the  plan  year.  In  heu  of  determining 
the  actual  distribution  of  the  attained 
ages  of  the  HCEs,  an  employer  may 
assume  that  50  percent  of  all  HCEs  have 
attained  ages  at  least  equal  to  the 
average  attained  age  of  the  HCEs. 

(iii)  Determination  of  employer- 
provided  benefit — (A)  Safe  harbor  plans 
other  than  section  401(1)  plans.  For 
purposes  of  applying  the  exception  to 
the  safe  harbor  in  §  1.401(a)(4>- 
3(b)(6)(viii)  with  respect  to  employer- 
provided  benefits  under  a  plan  other 
than  a  section  401(1)  plan,  the 
employee's  entire  accrued  benefit  is 
treated  as  employer-provided. 

(B)  Section  401(1) plans— (D  General 
rule.  For  purposes  of  applying  the 
exception  to  the  safe  harbor  in 
§  1.401(a)(4>-3(b)(6)(viii)  with  respect  to 
employer-provided  benefits  under  a 
section  401(1)  plan,  an  employee's  base 
benefit  percentage  and  excess  benefit 
percentage  are  reduced,  or  an 
employee's  gross  benefit  percentage  is 
reduced,  by  subtracting  the  product  of 


Federal  Register  /  Vol.  58.  No.  170  /  Friday.  September  3,  1993  /  Rules  and  Regulations      46803 


the  employee  contribution  rate  and  the 
factor  determined  under  paragraph 
(b)(2)(iv)  of  this  section  from  the 
respective  percentages  for  the  plan  year. 
For  this  purpose,  the  employee 
contribution  rate  is  the  highest  rate  of 
employee  contributions  applicable  to 
any  potential  level  of  plan  year 
compensation  for  that  plan  year  under 
the  plan. 

(i)  Excess  plans  with  varying 
contribution  rates.  In  the  case  of  a 
defined  benefit  excess  plan  described  in 
the  second  sentence  of  paragraph 
(b)(2)(ii)(A)  of  this  section,  solely  for 
purposes  of  reducing  an  employee's 
base  benefit  percentage  as  required 
under  paragraph  (b)(2)(iii)(B](2)  of  this 
section,  it  may  be  assumed  that  the 
employee's  employee  contribution  rate 
equals  the  weighted  average  of  the  base 
employee  contribution  rate  and  the 
excess  employee  contribution  rate.  In 
determining  diis  weighted  average,  the 
weight  of  the  base  employee 
contribution  rate  is  equal  to  a  fraction, 
the  numerator  of  which  is  the  lesser  of 
the  integration  level  and  the 
contribution  breakpoint  and  the 
denominator  of  which  is  the  integration 
level.  The  weight  of  the  excess 
employee  contribution  rate  is  equal  to 
the  difference  between  one  and  the 
weight  of  the  base  employee 
contribution  rate. 

(3)  Offset  plans  with  varying 
contribution  rates.  In  the  case  of  an 
offset  plan  described  in  the  second 
sentence  of  paragraph  (b)(2)(ii)(A)  of 
this  section,  an  equivalent  adjustment  to 
the  alternative  method  in  paragraph 
(b)(2)(iii)(B)(2)  of  this  section  may  be 
made  to  the  offset  percentage. 

(C)  Employer-provided  benefits  under 
the  general  test.  For  purposes  of 
applying  the  general  test  of 

§  1.401(a)(4}-3(c)  with  respect  to 
employer-provided  benefits,  an 
employee's  normal  and  most  valuable 
accrual  rates  otherwise  determined 
under  §  1.401(a)(4)-3{d)  (without 
applying  any  of  the  options  under 
§  1.401(a)(4)-3{d){3)  other  than  the 
fi^sh-start  alternative  of  §  1.401(a)(4)- 
3(d)(3)(iii))  are  each  reduced  by 
subtracting  the  product  of  the 
employee's  contributions  (expressed  as 
a  percentage  of  plan  year  compensation) 
and  the  factor  determined  imder 
paragraph  (b)(2)(iv)  of  this  section  from 
the  respective  accrual  rates.  A  plan  may 
then  apply  the  optional  rules  in 
§  1.401(a)(4)-3(d){3)  (i)  and  (ii)  to  this 
resulting  accrual  rate. 

(D)  Additional  limitation.  A  plan  may 
not  use  the  composition-of-workforce 
method  provided  in  this  paragraph 
(b)(2)  to  determine  an  employee's  base 
benefit  percentage,  excess  benefit 


percentage,  gross  ben  fit  percentage, 
offset  percentage,  or  a  xrual  rates  imless 
employee  contributios  have  been  made 
at  the  same  rate  (or  ra  ss)  throughout  the 
period  after  the  fresh-  tart  data  or 
throughout  the  measu  ^ment  period 
used  to  determine  accTial  rates. 

(iv)  Determination  rf  plan  factor.  The 
factor  for  a  plan  is  det  irminec.  under  the 
following  table  based  in  the  average 
entry  age  of  the  emplc  yees  in  the  plan 
and  on  whether  the  p  an  determines 
benefits  based  on  average  compensation. 
For  tliis  purpose,  aver  ige  entry  age 
equals  the  average  att:  ined  age  of  all 
employees  in  the  plar .  minus  the 
average  years  of  partic  ipation  of  all 
employees  in  the  plar  A  plan  is  treated 
as  determining  benefi  s  based  on 
average  compensatior  if  it  determines 
benefits  based  on  coir  pensation 
averaged  over  a  speci  ied  period  not 
exceeding  five  consec  itive  years  (or  the 
employee's  entice  per  od  of  employment 
with  the  employer,  if  shorter). 

Table  of  Factors 


Factors 

Average  entry 
age 

Ave  age 
compgnsa- 
tion  banefit 

fofmula 

Other  for- 
mulas 

Less  than  30  .... 
30  to  40 

0.5 
0.4 
0.2 

0.75 
0.6 

Over  40  

03 

(v)  Examples.  The  fc Rowing  examples 
illustrate  the  rules  of  tJiis  paragraph 
(b)(2): 

Example  1.  Plan  A  is  a  :ontributory  DB 
plan  that  is  a  defined  ben3fit  excess  plan 
providing  a  benefit  equal  to  2.0  percent  of 
employees'  average  annu;  1  comi>ensaUon  at 
or  below  covered  compensation,  plus  2.5 
percent  of  average  annual  compensation 
above  covered  compensat  on,  times  years  of 
service  up  to  35.  Under  the  plan,  average 
annual  compensation  is  d<;ternuned  using  a 
five-consecutive-year  period  for  purposes  of 
§  1.401(a)(4)-3(e)(2).  The  plan  requires 
employee  contributions  at  a  rate  of  four 
percent  of  plan  year  compensation  for  all 
employees.  Assume  that  the  plan  satisfies  the 
demographic  requirements  of  paragraph 
(b)(2){ii)(B)  of  this  section.  Under  Aese  facts, 
the  plan  satisfies  the  eligibility  requirements 
of  paragraph  (b)(2](ii)  of  this  section. 
Assume,  fiirther,  that  the  average  attained  age 
for  all  employees  in  the  plan  is  55,  and  that 
the  average  years  of  participation  of  all 
employees  in  the  plan  is  10.  The  average 
entry  age  for  the  plan  is  therefore  45,  and, 
accord^igly,  the  appropnat  ?  factor  under  the 
table  is  0.2.  Thus,  in  applyiog  the  safe  harbor 
requirements  of  §  1.401(8)(^  )-3(b)  to  this  plan 
for  the  plan  year  (including  the  requirements 
of  §  1.401(l>-3),  the  employee's  base  benefit 
percentage  and  excess  lienefit  percentage  are 
each  reduced  by  0.8  percen  (4  percent  x  0.2) 


and  equal  1.2  percent  and  1.7  percent, 
respectively. 

Example  2.  The  facts  are  the  same  as  in 
Example  1,  except  that  the  employee 
contribution  rate  is  two  percent  of  plan  year 
compensation  up  to  the  covered 
compensation  level,  and  four  percent  for  plan 
year  compensation  at  or  above  that 
contribution  brealtpcinL  The  employer  elects 
to  apply  the  alternative  method  in  paragraph 
(b)(2)(iii)(B)(2)  of  this  section  to  determine 
the  reduction  in  the  base  benefit  percentage. 
Because  the  contribution  breakpoint  is  equal 
to  the  integration  level,  the  weight  of  the 
employee  contribution  rate  below  the 
contribution  breakpoint  is  100  percent,  and 
the  weight  of  the  employee  contribution  rate 
above  the  contribution  breakpoint  is  zero. 
Thus,  the  weighted  average  of  employee 
contribution  rates  is  two  percent.  Under  the 
alternative  method  in  paragraph 
{b)(2)(iii)(B)(2)  of  this  section,  the  reduction 
in  the  employee's  base  benefit  percentage  is 
0.4.  In  applying  the  safe  harbor  requirements 
of  §  1.401[a)(4)-3(b)  to  this  plan  (including 
the  requirements  of  §  l.401(l)-3),  the 
employee's  base  benefit  percentage  is  1.6 
percent,  and  the  employee's  excess  benefit 
percentage  is  1.7. 

Example  3.  The  focts  are  the  same  as  in 
Example  1,  except  that  the  employee 
contribution  rate  is  two  percent  of  plan  year 
compensation  up  to  50  percent  of  the  covered 
compensation  level,  and  four  percent  for  plan 
year  compensation  at  or  above  that 
contribution  breakpoint.  Because  the 
contribution  breakpoint  is  equal  to  50 
percent  of  the  integration  level,  the  weight  of 
the  employee  contribution  rate  below  the 
contribution  breakpoint  is  50  percent,  and 
the  weight  of  the  employee  contribution  rate 
above  the  contribution  breakpoint  is  50 
percent.  Thus,  the  weighted  average  of 
employee  contribution  rates  is  three  percent 
Under  the  alternative  method  in  paragraph 
(b)(2)(iii)(BK2)  of  this  section,  the  reduction 
in  the  employee's  base  benefit  percentage  is 
0.6.  In  applying  the  safe  harbor  requirements 
of  §  1.401(ak4)-3(b)  to  this  plan  (including 
the  requirements  of  §1.401(!)-3),  the 
employee's  base  benefit  percentage  is  1.4 
percent,  and  the  employee's  excess  benefit 
percentage  is  1.7. 

Example  4.  The  facts  are  the  same  as  in 
Example  1 ,  except  that  the  plan  is  tested 
using  the  general  test  in  §  1.401(a)(4>-3{c). 
Assume  Employee  M  benefits  under  Plan  A 
and  has  a  normal  accrual  rate  for  the  plan 
year  (calculated  with  respect  to  Empioyee 
M's  total  accrued  benefit)  of  2.2  percest  of 
average  annual  compensation.  In  applying 
the  general  test  in  §  1.40i(a)(4}-3(c)  with 
respect  to  employer-provided  benefits,  this 
rate  is  reduced  by  0.8  to  yield  a  normal 
accrual  rate  of  1.4  percent.  This  rate  may 
then  be  adjusted  using  either  of  the  optional 
rules  in  §  1.401(a)(4)-3(d)(3)(i)  or  (ii). 

(3)  Minimum-benefit  method — (i) 
Application  of  uniform  factors.  A 
contributory  DB  plan  that  satisfies  the 
uniform  rate  requirement  of  paragraph 
(b)(2)(ii)(A)  of  this  section  and  the 
minimum  benefit  requirement  of 
paragraph  (b){3){ii)  of  this  section  may 
apply  the  adjustments  provided  in 
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paragraph  (b)(2](iii)  of  this  section  as  if 
the  average  entry  age  of  employees  in 
the  plan  were  within  the  range  of  30  to 
40,  without  regard  to  the  actual 
demographics  of  the  employees  in  the 
plan. 

(ii)  Minimum  benefit  requirement. 
This  requirement  is  satisfied  if  the  plan 
provides  that,  in  plan  years  beginning 
on  or  after  the  effective  date  of  these 
regulations,  as  set  forth  in  §  1.401(a)(4}- 
13(a)  and  (b),  each  employee  will  accrue 
a  benefit  that  equals  or  exceeds  the  sum 
of— 

(A)  The  accrued  benefit  derived  from 
employee  contributions  made  for  plan 
years  beginning  on  or  after  the  effective 
date  of  these  regulations,  determined  in 
accordance  with  section  411(c);  and 

(B)  Fifty  percent  of  the  total  benefit 
accrued  in  plan  years  beginning  on  or 
after  the  effective  date  of  these 
regulations,  as  determined  under  the 
plan  benefit  formula  without  regard  to 
that  portion  of  the  formula  designed  to 
satisfy  the  minimum  benefit 
reauirement  of  this  paragraph  (b)(3)(ii). 

(iii)  Example.  The  followmg  example 
illustrates  the  minimum-benefit  method 
of  this  paragraph  (b)(3): 

Example.  Plan  A  is  contributory  DB  plan. 
For  the  plan  year  beginning  in  1994, 
Employee  M  participates  in  Plan  A  and 
accrues  a  benefit  under  the  terms  of  the  plan 
(without  regard  to  the  minimum  l)enefit 
requirement  of  paragraph  (b)(3)(ii)  of  this 
section)  of  S3,000.  The  portion  of  Employee 
M's  benefit  accrual  for  uie  plan  year 
beginning  in  1994  derived  from  employee 
contributions  is  S2.000,  determined  by 
applying  the  rules  of  section  411(c)  to  such 
contributions.  The  requirement  of  paragraph 
(b)(3)(ii)  of  this  section  is  not  satisfied  for  the 
plan  year  beginning  in  1994  unless  the  plan 
provides  that  Employee  M's  benefit  accrual 
for  the  plan  year  beginning  in  1994  is  equal 
to  $3,500  ($2,000  ♦  (50  percent  x  $3,000)). 

(4)  Grandfather  rule  for  plans  in 
existence  on  May  14,  1990.  A 
contributory  DB  plan  that  satisfies 
paragraph  (c)(4)  of  this  section  may 
determine  an  employee's  employer- 
provided  benefit  by  subtracting  fi^m  the 
employee's  total  benefit  the  employee- 
provided  benefits  determined  using  any 
reasonable  method  set  forth  in  the  plan, 
provided  that  it  is  the  same  method 
used  in  determining  whether  the  plan 
satisfies  paragraph  (c)(4)(ii)(D]  of  this 
section. 

(5)  Government-plan  method.  A 
contributory  DB  plan  that  is  established 
and  maintained  for  its  employees  by  the 
government  of  any  state  or  political 
subdivision  or  by  any  agency  or 
instrumentality  thereof  may  treat  an 
employee's  total  benefit  as  entirely 
employer-provided. 

(6)  Cessation  of  employee 
contributions.  If  a  contributory  DB  plan 


provides  that  no  employee  contributions 
may  be  made  to  the  plan  after  the  last 
day  of  the  first  plan  year  beginning  on 
or  after  the  effective  date  of  these 
regulations,  as  set  forth  in  §  1.401(a)(4)- 
13  (a)  and  (b),  the  plan  may  treat  an 
employee's  total  benefit  as  entirely 
employer-provided. 

(c)  Rules  applicable  in  determining 
whether  employee-provided  benefits  are 
nondiscriminatory  in  amount — (1)  In 
general.  A  contributory  DB  plan  satisfies 
§  1.401(a)(4}-l(b)(2)  with  respect  to  the 
amount  of  employee-provided  benefits 
for  a  plan  year  only  if  the  plan  satisfies 
the  requirements  of  paragraph  (c)(2). 
(c)(3),  or  (c)(4)  of  this  section  for  the 
plan  year.  This  requirement  applies 
regardless  of  the  method  used  to 
determine  the  amount  of  employer- 
provided  benefits  under  paragraph  (b)  of 
this  section. 

(2)  Same  rate  of  contributions.  This 
requirement  is  satisfied  for  a  plan  year 
if  the  employee  contribution  rate 
(within  the  meaning  of  paragraph 
(b)(2)(ii)(A)  of  this  section)  is  the  same 
for  all  employees  for  the  planyear. 

(3)  Total-benefits  method.  Tiiis 
requirement  is  satisfied  for  a  plan  year 
if— 

(i)  The  total  benefits  (i.e.,  the  sum  of 
employer-provided  and  employee- 
provided  benefits)  under  the  plan  would 
satisfy  §  1.401(a)(4>-3  if  all  benefits 
were  treated  as  employer-provided 
benefits;  and 

(ii)  The  plan's  contribution 
requirements  satisfy  paragraph 
(b)(2)(ii)(A)  of  this  section. 

(4)  Grandfather  rules  for  plans  in 
existence  on  May  14,  1990— (i)  In 
general.  This  requirement  is  satisfied  for 
a  plan  year  if  the  plan  contained 
provisions  as  of  May  14, 1990,  that  meet 
the  requirements  of  paragraph  (c)(4)(ii) 
or  (c)(4)(iii)  of  this  section. 

(ii)  Graded  contribution  rates.  The 
plan's  provisions  meet  the  requirements 
of  this  paragraph  (c)(4)(ii)  if  all  the 
following  requirements  are  met: 

(A)  The  provisions  require  employee 
contributions  at  a  greater  rate  (expressed 
as  a  percentage  of  compensation)  at 
higher  levels  of  compensation  than  at 
lower  levels  of  compensation. 

(B)  The  required  rate  of  employee 
contributions  is  not  increased  after  May 
14. 1990.  although  the  level  of 
compensation  at  which  employee 
contributions  are  required  may  be 
increased  or  decreased. 

(C)  All  employees  are  permitted  to 
make  employee  contributions  under  the 
plan  at  a  uniform  rate  with  respect  to  all 
compensation,  beginning  no  later  than 
the  last  day  of  the  first  plan  year  to 
which  these  regulations  apply,  as  set 
forth  in  §  1.401(a)(4)-13  (a)  and  (b). 


(D)  The  benefits  provided  on  account 
of  employee  contributions  at  lower 
levels  of  compensation  are  comparable 
to  those  provided  on  account  of 
employee  contributions  at  higher  levels 
of  compensation. 

(iii)  Prior  year  compensation.  The 
plan's  provisions  meet  the  requirements 
of  this  paragraph  (c)(4)(iii)  if  they  are 
part  of  a  plan  maintained  by  more  than 
one  employer  that  requires  employee 
contributions  and  the  rate  of  required 
employee  contributions,  expressed  as  a 
percentage  of  compensation  for  the  last 
calendar  year  ending  before  the 
beginning  of  the  plan  year,  is  the  same 
for  all  employees. 

§  1 .401  (a)(4)-7    Imputation  of  pennitted 
dispartty. 

(a)  Introduction.  In  determining 
whether  a  plan  satisfies  section 
401(a)(4)  with  respect  to  the  amount  of 
contributions  or  benefits,  section 
401(a)(5)(C)  allows  the  disparities 
permitted  under  section  401(1)  to  be 
taken  into  account.  For  purposes  of 
satisfying  the  safe  harbors  of 

§§  1.401(a)(4)-2(b)(2)  and  1.401(a)(4)- 
3(b),  permitted  disparity  may  be  taken 
into  account  only  by  satisfying  section 
401(1)  in  form  in  accordance  with 
§  1.401(l)-2  or  1.401(l)-3,  respectively. 
For  purposes  of  the  general  tests  of 
§§  1.401(a)(4)-2(c)  and  1.401(a)(4)-3(c), 
permitted  disparity  may  be  taken  into 
account  only  in  accordance  with  the 
rules  of  this  section.  In  general,  this 
section  allows  permitted  disparity  to  be 
arithmetically  imputed  with  respect  to 
employer-provided  contributions  or 
benefits  by  determining  an  adjusted 
allocation  or  accrual  rate  that 
appropriately  accounts  for  the  permitted 
disparity  with  resp)ect  to  each  employee. 
Paragraph  (b)  of  this  section  provides 
rules  for  imputing  permitted  disparity 
with  respect  to  employer-provided 
contributions  by  adjusting  each 
employee's  unadjusted  allocation  rate. 
Paragraph  (c)  of  this  section  provides 
rules  for  imputing  permitted  disparity 
with  respect  to  employer-provided 
benefits  by  adjusting  each  employee's 
unadjusted  accrual  rate.  Paragraph  (d)  of 
this  section  provides  rules  of  general 
apolication. 

(b)  Adjusting  allocation  rates — (1)  In 
general.  The  rules  in  this  paragraph  (b) 
produce  an  adjusted  allocation  rate  for 
each  employee  by  determining  the 
excess  contribution  percentage  under 
the  hypothetical  formula  that  would 
yield  the  allocation  actually  received  by 
the  employee,  if  the  plan  took  into 
account  the  full  disparity  permitted 
under  section  401(1)(2)  and  used  the 
taxable  wage  base  as  the  integration 
level.  This  adjusted  allocation  rate  is 
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used  to  determine  whether  the  amount 
of  contributions  under  the  plan  satisfies 
the  general  test  of  §  1.401(a)(4)-2(c)  and 
to  apply  the  average  benefit  percentage 
test  on  the  basis  of  contributions  under 
§  1.410(b)-5(d).  Paragraphs  (b)(2)  and 
(b)(3)  of  this  section  apply  to  employees 
whose  plan  year  compensation  does  not 
exceed  and  does  exceed,  respectively, 
the  taxable  wage  base,  and  paragraph 
(b)(4)  of  this  section  provides 
deHnitions. 


(2)  Employees  whose  plan  year 
compensation  does  not  exceed  taxable 
wage  base.  If  an  employee'-,  plan  year 
compensation  does  not  exc3ed  the 
taxable  wage  base,  the  employee's 
adjusted  allocation  rate  is  t  ie  lesser  of 
the  A  rate  and  the  B  rate  determined 
under  the  formulas  below,  Arhere  the 
permitted  disparity  rate  and  the 
unadjusted  allocation  rate  rre 
determined  under  paragraph  (b)(4)  (ii) 
and  (iv)  of  this  section,  resf  ectively. 
A  Rate=2xunadjusted  allocation  rate 


B  Rate=unad justed  allocation 
rate+permitted  disparity  rate 
(3)  Employees  whose  plan  year 
compensation  exceeds  taxable  wage 
base.  If  an  employee's  plan  year 
compensation  exceeds  the  taxable  wage 
base,  the  employee's  adjusted  allocation 
rate  is  the  lesser  of  the  C  rate  and  the 
D  rate  determined  under  the  formulas 
below,  where  allocations  and  the 
permitted  disparity  rate  are  determined 
under  paragraph  (b)(4)  (i)  and  (ii)  of  this 
section,  respectively. 


C  Rate 


allocations 


plan  year  compensation  -  |  ta?  able  wage  base 


D  Rate 


allocations  +  (permitted  disparity  rate  x  taxable  wage  base) 
plan  year  conpensation 


(4)  Definitions.  In  applying  this 
paragraph  (b),  the  following  definitions 
govern — 

(i)  Allocations.  Allocations  means  the 
amount  determined  by  multiplying  the 
employee's  plan  year  compensation  by 
the  employee's  unadjusted  allocation 
rate. 

(ii)  Permitted  disparity  rate — (A) 
General  rule.  Permitted  disparity  rate 
means  the  rate  in  effect  as  of  the 
beginning  of  the  plan  year  under  section 
40l(l)(2)(A)(ii)  (e.g.,  5.7  percent  for  plan 
years  beginning  in  1990). 

(B)  Cumulative  permitted  disparity 
limit.  Notwithstanding  paragraph 
(b)(4)(ii)(A)  of  this  section,  the 
permitted  disparity  rate  is  zero  for  an 
employee  who  has  benefited  under  a 
deRned  benefit  plan  taken  into  account 
under  §  1.401(l)-5(a)(3)  for  a  plan  year 
that  begins  on  or  after  one  year  from  the 
first  day  of  the  first  plan  year  to  which 
these  regulations  apply,  as  set  forth  in 
§  1.401(a)(4)-13  (a)  and  (b),  if  imputing 
permitted  disparity  would  result  in  a 
cumulative  disparity  firaction  for  the 
employee,  as  defined  in  §  1.401(1)- 
5(c)(2),  that  exceeds  35.  See  §  1.401(1)- 
5(c)(1)  for  special  rules  for  determining 
whether  an  employee  has  benefited 
under  a  defined  benefit  plan  for  this 
purpose. 

(iii)  Taxable  wage  base.  Taxable  wage 
base  means  the  taxable  wage  base,  as 
defined  in  §  1.401(l)-l(c)(32),  in  effect 
as  of  the  beginning  of  the  plan  year. 

(iv)  Unadjusted  allocation  rate. 
Unadjusted  allocation  rate  means  the 
employee's  allocation  rate  determined 
under  §  1.401(a)(4)-2(c)(2)(i)  for  the 
plan  year  (expressed  as  a  percentage  of 
plan  year  compensation),  without 


imputing  permitted  dispari'y  under  this 
section. 

(5)  Example.  The  foUowii  g  example 
illustrates  the  rules  in  this  paragraph 
(b): 

Example,  (a)  Employees  M  ard  N 
participate  in  a  defined  contribution  plan 
maintained  by  Employer  X.  Em  oloyee  M  has 
plan  year  compensation  of  $30,  )00  in  the 
1990  plan  year  and  has  an  unadjusted 
allocation  rate  of  five  percent.  Employee  N 
has  plan  year  compensation  of  f  100.000  in 
the  1990  plan  year  and  has  an  unadjusted 
allocation  rate  of  eight  percent.  The  taxable 
wage  base  in  1990  is  S51,300. 

(b)  Because  Employee  M's  plfn  year 
comp>ensation  does  not  exceed  the  taxable 
wage  base,  Employee  Ms  A  rate  is  10  percent 
(2x5  percent),  and  Employee  Ms  B  rate  is 
10.7  percent  (5  percent+5.7  percent).  Thus, 
Employee  M's  adjusted  allocation  rate  is  10 
percent,  the  lesser  of  the  A  rate  and  the  B 
rate. 

(c)  Employee  N's  allocations  ere  S8.000  (8 
percentx$l6o,000).  Because  Employee  N's 
plan  year  compensation  exceeds  the  taxable 
wage  base.  Employee  N's  C  rate  is  10.76 
percent  ($8,000  divided  by 

($100,000 -('/^xS51,300))),  and  Employee  N's 
D  rate  is  10.92  percent  (($8,000+  (5.7 
percentx$51.300))  divided  by  $100,000). 
Thus,  Employee  N's  adjusted  allocation  rate 
is  10.76  percent,  the  lesser  of  thr  C  rate  and 
the  D  rate. 

(c)  Adjusting  accrual  rates — (1)  In 
general.  The  rules  in  this  paragraph  (c) 
produce  an  adjusted  accrual  ~ate  for 
each  employee  by  determining  the 
excess  benefit  percentage  under  the 
hypothetical  plan  formula  that  would 
yield  the  employer-provided  accrual 
actually  received  by  the  emp  oyee,  if  the 
plan  took  into  account  the  fu  1 
permitted  disparity  under  set  tion 
401(1)(3)(A)  in  each  of  the  firjt  35  years 


of  an  employee's  testing  service  under 
the  plan  and  used  the  employee's 
covered  compensation  as  the  integration 
level.  This  adjusted  accrual  rate  is  used 
to  determine  whether  the  amount  of 
employer-provided  benefits  under  the 
plan  satisfies  the  alternative  safe  harbor 
for  flat  benefit  plans  under 
§  1.401(a)(4)-3(b)(4)(i)(C)(3)  or  the 
general  test  of  §  1.401(a)(4)-3(c),  and  to 
apply  the  average  benefit  percentage  test 
on  the  basis  of  benefits  under 
§  1.410(b>-5.  Paragraphs  (c)(2)  and  (c)(3) 
of  this  section  apply  to  employees 
whose  average  armual  compensation 
does  not  exceed  and  does  exceed, 
respectively,  covered  compensation, 
and  paragraph  (c)(4)  of  this  section 
provides  definitions.  Paragraph  (c)(5)  of 
this  section  provides  a  special  rule  for 
employees  with  negative  unadjusted 
accrual  rates. 

(2)  Employees  whose  average  annual 
compensation  does  not  exceed  covered 
compensation.  If  an  employee's  average 
annual  compensation  does  not  exceed 
the  employee's  covered  compensation, 
the  employee's  adjusted  accrual  rate  is 
the  lesser  of  the  A  rate  and  the  B  rate  . 
determined  under  the  formulas  below, 
where  the  permitted  disparity  factor  and 
the  unadjusted  accrual  rate  are 
determined  under  paragraph  (c)(4)(iii) 
and  (v)  of  this  section,  respectively. 

A  Rate=2xunadjusted  accrual  rate 
B  Rate=unadjusted  accrual 
rate+permitted  disparity  factor 

(3)  Employees  whose  average  annual 
compensation  exceeds  covered 
compensation.  If  an  employee's  average 
annual  compensation  exceeds  the 
employee's  covered  compensation,  the 
employee's  adjusted  accrual  rate  is  the 
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lesser  of  the  C  rate  and  D  rate  and  the  permitted  disparity  factor  are 

determined  under  the  formulas  below.        determined  under  paragraph  (c)(4)(ii) 
where  the  employer-provided  accrual         and  (iii)  of  this  section,  respectively. 


C  Rate  = 


employer-provided  accrual 


average  annual  compensation  -  \  covered  compensation 


U  i(ate  = 


employer-provided  accrual 


(permitted  disparity  factor  x  covered  compensation) 
average  annual  compensation 


(4)  Definitions.  For  purposes  of  this 
paragraph  (c),  the  following  definitions 

apply. 

fi)  Coveivd  compensation.  Covered 
compensation  means  covered 
compensation  as  defined  in  §  1.401(!)- 
1U)(7).  Notwithstanding  §  1.401(1)- 
l{c)(7)(iii),  an  employee's  covered 
compensation  must  be  automatically 
adjusted  each  plan  year  for  purposes  of 
applying  this  paragraph  (c). 

fii)  Employer-provided  accrual. 
Employer-provided  accrual  means  the 
amount  determined  by  multiplying  the 
employee's  average  annual 
compensation  by  the  employee's 
unadjusted  accrual  rate. 

(iii)  Permitted  disparity  factor — (A) 
General  rule.  Permitted  disparity  factor 
for  an  employee  means  the  sum  of  the 
employee's  annual  permitted  disparity 
factors  determined  under  paragraph 
(c)(4){iii)(B)  of  this  section  for  each  of 
the  years  in  the  measurement  period 
used  for  determining  the  employee's 
accrual  rate  in  §  1.401(a)(4)-3(d)(l), 
divided  by  the  employee's  testing 
service  during  that  measurement  period. 

(B)  Annual  permitted  disparity 
factor — (J)  Definition.  An  employee's 
annual  permitted  disparity  factor  is 
generally  0.75  percent  adjusted, 
pursuant  to  §  1.401(l)-3(e),  using  as  the 
age  at  which  benefits  commence  the 
lesser  of  age  65  or  the  employee's  testing 
age.  No  adjustments  are  made  in  the 
annual  permitted  disparity  factor  unless 
an  employee's  testing  age  is  different 
from  the  employee's  social  security 
retirement  age.  An  annual  permitted 
disparity  factor  that  is  less  than  the 
annual  permitted  disparity  factor 
described  in  the  first  sentence  of  this 
paragraph  (c)(4)(iii)(B)(I)  may  be  used  if 
it  is  a  uniform  percentage  of  that  factor 
(e.g.,  50  percent  of  the  annual  permitted 
disparity  factor)  or  a  fixed  percentage 
(e.g..  0.65  percent)  for  all  employees. 

(2)  AnnuaJ  permitted  disparity  factor 
after  35  years.  For  purposes  of 


determining  the  .sum  described  in 
paragraph  (c)(4)(iii)(A)  of  this  section, 
the  annual  permitted  disparity  factor  for 
each  of  the  employee's  first  35  years  of 
testing  service  is  the  amount  described 
in  paragraph  (c)(4)(iii)(B)(I)  of  this 
section,  and  the  annual  permitted 
disparity  factor  in  any  subsequent  year 
equals  zero.  This  rule  applies  regardless 
of  whether  the  end  of  the  measurement 
period  extends  beyond  an  employee's 
first  35  years  of  testing  service.  Thus,  for 
example,  if  the  measurement  period  is 
the  current  plan  year  and  the  employee 
completed  35  years  of  testing  service 
prior  to  the  beginning  of  the  current 
plan  year,  under  this  paragraph 
(c)(4)(iii)(B)(2)  the  annual  permitted 
disparity  factor  in  the  current  plan  year 
(and  hence  the  sum  of  the  annual 
permitted  disparity  factors  for  each  year 
in  the  measurement  period)  is  zero. 

[3)  Cumulative  permitted  disparity 
limit.  The  35  years  used  in  paragraph 
(c)(4)(iii)(B)(2)  of  this  section  must  be 
reduced  by  the  employee's  cumulative 
disparity  fraction,  as  defined  in 
§  1.401(l)-5(c)(2),  but  determined  solely 
with  respect  to  the  employee's  total 
years  of  service  under  all  plans  taken 
into  account  under  §  1.401{l)-5(a)(3) 
during  the  measurement  period,  other 
than  the  plan  being  tested. 

(iv)  Social  security  retirement  age. 
Social  security  retirement  age  means 
social  security  retirement  age  as  defined 
in  section  415(b)(8). 

(v)  Unadjusted  accrual  rate. 
Unadjusted  accrual  rate  means  the 
normal  or  most  valuable  accrual  rate, 
whichever  is  being  determined  for  the 
employee  under  §  1.401(a)(4)-3(d), 
expressed  as  a  percentage  of  average 
annual  compensation,  without  imputing 
permitted  disparity  under  this  section. 

(5)  Employees  with  negative 
unadjusted  accrual  rates. 
Notwithstanding  the  formulas  in 
paragraph  (c)(2)  and  (c)(3)  of  this 
section,  if  an  employee's  unadjusted 


accrual  rate  is  less  than  zero,  the 
employee's  adjusted  accrual  rate  is 
deemed  to  be  the  employee's  unadjusted 
accrual  rate. 

(6)  Example.  The  following  example 
illustrates  the  rules  in  this  paragraph  (c): 

Example,  (a)  Employefis  M  and  N 
participate  in  a  defined  t}enerit  plan  that  uses 
a  normal  retirement  age  of  65.  The  plan  is 
being  tested  for  the  plan  year  under 
§  1.4U1(a)(4)-3(c),  using  unadjusted  accrual 
rales  determined  using  a  plan  year 
measurement  period  under  §  1.401(a)(4)- 
3(d)(1)(iii)(A).  Employee  M  has  an 
unadjusted  normal  accrual  rate  of  1.48 
percent,  average  annual  compensation  of 
$21,000.  and  an  employer-provided  accrual 
of  S.111  (1.48  percentxS2 1.000).  Employee  N 
has  an  unadjusted  normal  accrual  rate  of  1.7 
percent,  average  annual  compensation  of 
$106,000,  and  an  emplover- provided  accrual 
of  $1,802  (1.7  percentx$l06.000).  The 
covered  compensation  of  both  Employees  M 
and  N  is  $25,000,  and  social  security 
retirement  age  for  both  employees  is  65. 
Neither  employee  has  testing  service  of  more 
than  35  years  and  neither  has  ever 
participated  in  another  plan. 

(b)  Because  Employee  M's  average  annual 
comp«msation  docs  not  exceed  covered 
compensation.  Employee  M's  A  rate  is  2.96 
percent  (2.0x1.48  percent),  and  Employee 
Ms  B  rate  is  2.23  percent  (1.48  percent-K).75 
percent).  Thus,  Employee  M's  adjusted 
accrual  rate  is  2.23  percent,  the  lesser  of  the 
A  rate  and  the  B  rate. 

(c)  Because  Employee  Ns  average  annual 
compensation  exceeds  covered 
compensation,  Employee  N's  C  rate  is  1.93 
percent  ($1,802/(5106.000-  (0.5x$25,000))), 
and  Employee  N's  D  rate  is  1.88  percent 
(($1 ,802+(0.75  p€rcentxS25,000))/$106.000). 
Thus,  Employee  N's  adjusted  accrual  rate  is 
1.88  i>ercent,  the  lesser  of  the  C  rate  and  the 
Drate. 

(d)  Rules  of  general  application — (1) 
Eligible  plans.  The  rules  in  this  section 
may  be  used  only  for  those  plans  to 
which  the  permitted  disparity  rules  of 
section  401(1)  are  available.  See 
8l.401(lM(a)(3). 

(2)  Exceptions  from  consistency 
requirements.  A  plan  does  not  fail  to 
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satisfy  the  consistency  requirements  of 
§  1.401(a)(4)-2(c)(2)(vi)  or  §  1.401(a)|4)- 
3(d)(2)(i)  merely  because  the  plan  does 
not  impute  disparity  for  some 
employees  to  the  extent  required  to 
comply  with  paragraph  (d)(3)  of  this 
section,  or  because  the  plan  does  not 
impute  disparity  for  any  employees 
(including  self-employed  individuals 
within  the  meaning  of  section  401(c)(1)) 
wlio  are  not  covered  by  any  of  the  taxes 
under  section  3111(a),  section  3221,  or 
section  1401. 

(3)  Overall  pemutted  disparity.  The 
annual  overall  permitted  disparity 
limits  of  §  1.401(l)-5(b)  apply  to  the 
employer-provided  contributions  and 
benefits  for  an  employee  under  all  plans 
taken  into  aa;cunt  under  §  1.401(1)- 
5(a)(3).  Thus,  if  an  employee  who 
benefits  under  the  plan  few  the  current 
plan  year  also  benefits  under  a  section 
401(1)  plan  for  the  plan  year  ending  with 
or  within  the  current  plan  year, 
permitted  disparity  may  not  be  imputed 
for  that  employee  for  the  plan  year.  See 
§  1.401(l)-5(b)l0),  Example  4.  Similarly, 
if  an  employee  who  benefits  under  the 
plan  for  the  current  plan  year  also 
benefits  under  another  plan  of  the 
employer  for  the  plan  year  ending  with 
or  within  the  current  plan  year, 
disparity  may  be  imputed  for  that 
employee  under  only  one  of  the  plans. 

§  1 .401  (a>(4>-8    Cross-testing. 

(a)  Introduction.  This  section  provides 
rules  for  testing  defined  benefit  plans  on 
the  basis  of  equivalent  employer- 
provided  contributions  and  defined 
contribution  plans  on  the  basis  of 
equivalent  employer-provided  benefits 
under  §1.401(a)(4)-l(b)(2).  Paragraphs 
(b)(1)  and  (c)(1)  of  this  section  provide 
general  tests  for  nondiscrimination 
based  on  individual  equivalent  accrual 
or  allocation  rates  determined  under 
paragraphs  (b)(2)  and  (c)(2)  of  this 
section,  respectively.  Paragraphs  (b)(3), 
(c)(3),  and  (d)  of  this  section  provide 
additional  safe-harbor  testing  methods 
for  target  benefit  plans,  cash  balance 
plans,  and  defined  benefit  plans  that  are 
part  of  floor-offeet  arrangements, 
respectively,  that  generally  may  be 
satisfied  on  a  design  basis. 

(b)  Nondiscrimination  in  amount  of 
benefits  provided  under  a  defined 
contribution  plan — (1)  General  rule. 
Equivalent  benefits  under  a  defined 
contribution  plan  (other  than  an  ESOP) 
are  nondiscriminatory  in  amount  for  a 
plan  year  if  the  plan  would  satisfy 

§  1.401(a)(4)-2(c)(l)  for  the  plan  year  if 
an  equivalent  accrual  rate,  as 
determined  under  paragraph  (b)(2)  of 
this  section,  were  substituted  for  each 
employee's  allocation  rate  in  the 
determination  of  rate  groups.  A  plan 


does  not  fail  to  satisfy  this  parcgraph 
(b)(1)  merely  because  allocations  are 
made  at  the  same  rate  for  empi  )yees 
who  are  older  than  their  testing  age 
(determined  without  regard  to  he 
current-age  rule  in  paragraph  (-O  of  the 
definition  of  Testing  age  in 
§  1.401(a)(4)-{12)  as  they  are  made  for 
employees  who  are  at  that  age. 

(2)  Determination  of  equivalent 
accrual  rates — (i)  Basic  definition.  An 
employee's  equivalent  accrual  -ate  for  a 
plan  year  is  the  annual  benefit  'hat  is 
the  result  of  normalizing  the  increase  in 
the  employee's  account  balance  during 
the  measurement  period,  divid'3d  by  the 
number  of  years  in  which  the  employee 
benefited  under  the  plan  durin;^  the 
measurement  period,  and  expressed 
either  as  a  dollar  amount  or  as  a 
percentage  of  the  employee's  a"erage 
annual  compensation.  A  measirement 
period  that  includes  future  yea^  may 
not  be  used  for  this  purpose. 

(ii)  Bales  of  application — (A) 
Determination  of  account  balance.  The 
increase  in  the  account  balance  during 
the  measurement  period  taken  nto 
account  under  paragraph  (b)(2)'i)  of  this 
section  does  not  inclide  income, 
expenses,  gains,  or  losses  allocated 
during  the  measurement  perioc  that  are 
attributable  to  the  account  balance  as  of 
the  beginning  of  the  measurement 
period,  but  does  include  any  additional 
amounts  that  would  have  been  included 
in  the  increase  in  the  account  balance 
but  for  the  fact  that  they  were 
previously  distributed  (including  a 
reasonable  adjustment  for  interest).  In 
the  case  of  a  measurement  period  that 
is  the  current  plan  year,  an  employer 
may  also  elect  to  disregard  the  income, 
expenses,  gains,  and  losses  allocated 
during  the  current  plan  year  that  are 
attributable  to  the  increase  in  account 
balance  since  the  beginning  of  the  year, 
and  thus,  determine  the  increase  in 
account  balance  during  the  plen  year 
taking  into  account  only  the  alocations 
described  in  §1.401(a)("4)-2(c)(2)(ii).  In 
addition,  an  employer  may  disregard 
distributions  made  to  a  NHCE  as  well  as 
di.stributions  made  to  any  employee  in 
plan  years  beginning  before  a  selected 
date  no  later  than  January  1,  1^86. 

(B)  Normalization.  The  account 
balances  determined  under  paragraph 
(b)(2)(ii)(A)  of  this  section  are 
normalized  by  treating  them  ar-  single- 
sum  benefits  that  are  immedia  ely  and 
unconditionally  payable  to  tht 
employee.  A  standard  interest  rate,  and 
a  straight  life  annuity  factor  that  is 
based  on  the  same  or  a  different 
standard  interest  rate  and  on  a  standard 
mortality  table,  must  be  used  in 
normalizing  these  benefits.  Iri  addition, 


no  mortality  may  be  assumed  prior  to 
the  employee's  testing  age. 

(iii)  Options.  Any  oi  the  optional  rules 
in  §  1.401(a)(4)-3(d)(3)  (e.g.,  imputation 
of  permitted  disparity)  may  be  applied 
in  determining  an  employee's 
equivalent  accrual  rate  by  substituting 
the  employee's  equivalent  accrual  rate 
(determined  without  regard  to  the 
option)  for  the  employee's  normal 
accrual  rate  (i.e.,  not  most  valuable 
accrual  rate)  in  that  section  where 
appropriate.  For  this  purpose,  however, 
the  last  sentence  of  the  fresh-start 
alternative  in  §  1.401(aM4)- 
3(d)(3)(iii)(A)  (dealing  with 
compensation  adjustments  to  the  frozen 
acxrued  benefit)  is  not  applicable.  No 
other  options  are  available  in 
detennining  an  employee's  equivalent 
accrual  rate  except  those  (e.g..  selection 
of  alternative  measurement  periods) 
specifically  provided  in  this  paragraph 
(b)(2).  Thus,  for  example,  none  of  the 
optional  special  rules  in  §  1.401(a)(4>- 
3(f)  (e.g.,  determination  of  benefits  on 
other  than  a  plan  year  basis  under 
§  1.401(a)(4)-3(r)(6))  is  available. 

(iv)  Consistency  rule.  Equivalent 
accrual  rates  must  be  determined  in  a 
consistent  manner  for  all  employees  for 
the  plan  year.  Thus,  for  example,  the 
same  measurement  periods ~and 
standard  interest  rates  must  be  used, 
and  any  available  options  must  be 
applied  consistently  if  at  all. 

(3)  Safe- harbor  testing  method  for 
target  benefit  plans — (i)  General  rule.  A 
target  benefit  plan  is  a  money  purchase 
pension  plan  under  which  contributions 
to  an  employee's  account  are 
determined  by  reference  to  the  amounts 
necessary  to  fund  the  employee's  stated 
benefit  under  the  plan.  Whether  a  target 
benefit  plan  satisfies  section  401fa)(4) 
with  resf>ect  to  an  equivalent  amount  of 
benefits  is  generally  determined  under 
paragraphs  (b)(1)  and  (b)(2)  of  this 
section.  A  target  benefit  plan  is  deemed 
to  satisfy  section  401(a)(4)  with  respect 
to  an  equivalent  amount  of  benefits, 
however,  if  each  of  the  following 
reguirements  is  satisfied: 

I  A)  Stated  benefit  formula.  Each 
employee's  stated  benefit  must  be 
determined  as  the  straight  life  annuity 
commencing  at  the  employee's  normal 
retirement  age  under  a  formula  that 
would  satisfy  the  requirements  of 
§  1.401(a)(4)-3(b)(4)(i){C)  [1]  or  (2).  and 
that  would  satisfy  each  of  the 
uniformity  requirements  in 
§  1.401(aM4>-3(b)(2)  (taking  into  account 
the  relevant  exceptions  provided  in 
§1.401(a)(4}-3(b)(6)).  if  the  plan  were  a 
defined  b^iefit  plan  with  the  same 
benefit  formula.  In  determining  whether 
these  requirements  are  satisfied,  the 
rules  of  §  1.401(a)(4)-3(fl  do  not  apply. 
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and,  in  addition,  except  as  provided  in 
paragraph  {b)(3)(vii)  of  this  section,  an 
employee's  stated  benefit  at  normal 
retirement  age  under  the  stated  benefit 
formula  is  deemed  to  accrue  ratably 
ov-er  the  period  ending  with  the  plan 
year  in  which  the  employee  is  projected 
to  reach  normal  retirement  age  and 
beginning  with  the  latest  of:  the  first 
plan  year  in  which  the  employee 
benefited  under  the  plan,  the  first  plan 
year  taken  into  account  in  the  stated 
benefit  formula,  and  any  plan  year 
immediately  following  a  plaayear  in 
which  the  plan  did  not  satisfy  this 
paragraph  (b)(3).  Thus,  except  as 
provided  in  paragraph  (b)(3)(vii)  of  this 
section,  under  §  1.401(a)(4)-3(b)(2)(v)  an 
employee's  stated  benefit  may  not  take 
into  account  service  in  years  prior  to  the 
first  plan  year  that  the  employee 
benefited  under  the  plan,  and  an 
employee's  stated  benefit  may  not  take 
into  account  service  in  plan  years  prior 
to  the  current  plan  year  unless  the  plan 
satisfied  this  paragraph  (b)(3)  in  all  of 
those  prior  plan  years. 

(B)  Employer  and  employee 
contributions.  Employer  contributions 
with  respect  to  each  employee  must  be 
based  exclusively  on  the  employee's 
stated  benefit  using  the  method 
provided  in  paragraph  (b)(3)(iv)  of  this 
section,  and  forfeitures  and  any  other 
amounts  under  the  plan  taken  into 
account  under  §  1.401(a)(4)-2(c)(2)(ii) 
(other  than  employer  contributions)  are 
used  exclusively  to  reduce  employer 
contributions.  Employee  contributions 
(if  any)  may  not  be  used  to  fund  the 
stated  benefit. 

(C)  Permitted  disparity.  If  permitted 
disparity  is  taken  into  account,  the 
stated  benefit  formula  must  satisfy 

§  1.401(l)-3.  For  this  purpose,  the  0.75- 
percent  factor  in  the  maximum  excess  or 
offset  allowance  in  §  1.401{l)-3(b)(2)(i) 
or  (b)(3)(i).  respectively,  as  adjusted  in 
accordance  with  §  1.401(l)-3(d)(9)  (and, 
if  the  employee's  normal  retirement  age 
is  not  the  employee's  social  security 
retirement  age.  §  1.40l(l)-3(e)),  is 
further  reduced  by  multiplying  the 
factor  by  0.80. 

(ii)  changes  in  stated  benefit  formula. 
A  plan  does  not  fail  to  satisfy  paragraph 
(b)(3)(i)  of  this  section  merely  because 
the  plan  determines  each  employee's 
stated  benefit  in  the  current  plan  year 
under  a  stated  benefit  formula  that 
differs  from  the  stated  benefit  formula 
used  to  determine  the  employee's  stated 
benefit  in  prior  plan  years. 

(iii)  Stated  benefits  after  normal 
retirement  age.  A  target  benefit  plan 
may  limit  increases  in  the  stated  benefit 
after  normal  retirement  age  consistent 
with  the  requirements  applicable  to 
defined  benefit  plans  under  section 


411(b)(1)(H)  (without  regard  to  section 
411(b)(l)(H)(iii)),  provided  that  the 
limitation  applies  on  the  same  terms  to 
all  employees.  Thus,  post-normal 
retirement  benefits  required  under 
§  1.401(a)(4)-3(b)(2)(ii)  must  be 
provided  under  the  stated  benefit 
formula,  subject  to  any  uniformly 
applicable  service  cap  under  the 
formula. 

(iv)  Method  for  determining  required 
employer  contributions — (A)  General 
rule.  An  employer's  required 
contribution  to  the  account  of  an 
employee  for  a  plan  year  is  determined 
based  on  the  employee's  stated  benefit 
and  the  amount  of  the  employee's 
theoretical  reserve  as  of  the  date  the 
employer's  required  contribution  is 
determined  for  the  plan  year  (the 
determination  date).  Paragraph 
(b)(3)(iv)(B)  of  this  section  provides 
rules  for  determining  an  employee's 
theoretical  reserve.  Paragraph  (b)(3)(iv) 
(C)  and  (D)  of  this  section  provides  rules 
for  determining  an  employer's  required 
contributions. 

(B)  Theoretical  reserve — (1)  Initial 
theoretical  reserve.  An  employee's 
theoretical  reserve  as  of  the 
determination  date  for  the  first  plan  year 
in  which  the  employee  benefits  under 
the  plan,  the  first  plan  year  taken  into 
account  under  the  stated  benefit  formula 
(if  that  is  the  current  plan  year),  or  the 
first  plan  year  immediately  following 
any  plan  year  in  which  the  plan  did  not 
satisfy  this  para^aph  (b)(3),  is  zero. 

(2)  Theoretical  reserve  in  subsequent 
plan  years.  An  employee's  theoretical 
reserve  as  of  the  determination  date  for 
a  plan  year  (other  than  a  plan  year 
described  in  paragraph  (b)(3)(iv)(B)(l)  of 
this  section)  is  the  employee's 
theoretical  reserve  as  of  the 
determination  date  for  the  prior  plan 
year,  plus  the  employer's  required 
contribution  for  the  prior  plan  year  (as 
limited  by  section.  415,  but  without 
regard  to  the  additional  contributions 
described  in  paragraph  (b)(3)(v)  of  this 
section)  both  increased  by  interest  from 
the  determination  date  for  the  prior  plan 
year  through  the  determination  date  for 
the  current  plan  year,  but  not  beyond 
the  determination  date  for  the  plan  year 
that  includes  the  employee's  normal 
retirement  date.  (Thus,  an  employee's 
theoretical  reserve  as  of  the 
determination  date  for  a  plan  year  does 
not  include  the  amount  of  the 
employer's  required  contribution  for  the 
plan  year.)  The  interest  rate  for 
determining  employer  contributions 
that  was  in  effect  on  the  determination 
date  in  the  prior  plan  year  must  be 
applied  to  determine  the  required 
interest  adjustment  for  this  period.  For 
plan  years  beginning  after  the  effective 


date  applicable  to  the  plan  under 
§  1.40l(a)(4)-13(a)  or  (b),  a  standard 
interest  rate  must  be  used,  and  may  not 
be  changed  except  on  the  determination 
date  for  a  plan  year. 

(C)  Required  contributions  for 
employees  under  normal  retirement  age. 
The  required  employer  contributions 
with  respect  to  an  employee  whose 
attained  age  is  less  than  the  employee's 
normal  retirement  age  must  be 
determined  for  each  plan  year  as 
follows: 

(1)  Determine  the  employee's 
fractional  rule  benefit  (within  the 
meaning  of  §  1.411(b)-l(b)(3)(ii)(A)) 
under  the  plan's  stated  benefit  formula 
as  if  the  plan  were  a  defined  benefit 
plan  with  the  same  benefit  formula. 

(2)  Determine  the  actuarial  present 
value  of  the  fractional  rule  benefit 
determined  in  paragraph  (b)(3)(iv)(C)(l) 
of  this  section  as  of  the  determination 
date  for  the  current  plan  year,  using  a 
standard  interest  rate  and  a  standard 
mortality  table  that  are  set  forth  in  the 
plan  and  that  are  the  same  for  all 
employees,  and  assuming  no  mortality 
before  the  employee's  normal  retirement 
age. 

(5)  Determine  the  excess,  if  any,  of  the 
amount  determined  in  paragraph 
(b)(3)(iv)(C)(2)  of  this  section  over  the 
employee's  theoretical  reserve  for  the 
current  plan  year  determined  under 
paragraph  (b)(3)(iv){B)  of  this  section. 

(4)  Determine  the  required  employer 
contribution  for  the  current  plan  year  by 
amortizing  on  a  level  annual  basis,  - 
using  the  same  interest  rate  used  for 
paragraph  (b)(3)(iv)(C)(2)  of  this  section, 
the  result  in  paragraph  (b)(3)(iv)(C)(3)  of 
this  section  over  the  period  beginning 
with  the  determination  date  for  the 
current  plan  year  and  ending  with  the 
determination  date  for  the  plan  year  in 
which  the  employee  is  projected  to 
reach  normal  retirement  age. 

(D)  Required  contributions  for 
employees  over  normal  retirement  age. 
The  required  employer  contributions 
with  respect  to  an  employee  whose 
attained  age  equals  or  exceeds  the 
employee's  normal  retirement  age  is  the 
excess,  if  any,  of  the  actuarial  present 
value,  as  of  the  determination  date  for 
the  current  plan  year,  of  the  employee's 
stated  benefit  for  the  current  plan  year 
(determined  using  an  immediate  straight 
life  annuity  factor  based  on  a  standard 
interest  rate  and  a  standard  mortality 
table,  for  an  employee  whose  attained 
age  equals  tbe  employee's  normal 
retirement  age)  over  the  employee's 
theoretical  reserve  as  of  the 
determination  date. 

(v)  Effect  of  section  415  and  416 
requirements.  A  target  benefit  plan  does 
not  fail  to  satisfy  this  paragraph  (b)(3) 
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merely  because  required  contributions 
under  the  plan  are  limited  by  section 
415  in  a  plan  year.  Similarly,  a  target 
beoeCt  plan  does  not  fail  to  satisfy  this 
paragraph  (b)(3)  merely  because 
additional  contributions  are  made 
consistent  with  the  requirements  of 
section  416(c)(2)  (regardless  of  whether 
the  plan  is  top-heavy). 

(vi)  Certain  conditions  on  allocations. 
A  target  beneBt  plan  does  not  £ail  to 
satisfy  this  paragraph  (b)(3)  merely 
because  required  contributions  under 
the  plan  are  subject  to  the  conditions  on 
allocations  permitted  under 
§1.401(a)(4)-2(b)(4)(iii). 

(vii)  Special  rules  for  target  benefit 
plans  qualified  under  prior  law — (A) 
Service  taken  into  account  prior  to 
satisfaction  of  this  paragraph.  For 
purposes  of  determining  whether  the 
stated  benefit  formula  satisfies 
paragraph  (b)t3)(i)(A)  of  this  section 
(e.g.,  whether  the  period  over  which  an 
employee's  stated  benefit  is  deemed  to 
accrue  is  the  same  as  the  period  taken 
into  account  under  the  stated  benefit 
formula  as  required  by  paragraph 
(b)(3)(i)(A)  of  this  section),  a  target 
benefit  plan  that  was  adopted  and  in 
effect  on  September  19, 1991,  is  deemed 
to  have  satisfied  this  paragraph  (b)(3). 
and  an  employee  is  treated  as  benefiting 
under  the  plan,  in  any  year  prior  to  the 
effective  date  applicable  to  the  plan 
under  §  1.401(a)(4)-13  (a)  or  (b)  that  was 
taken  into  account  in  the  stated  benefit 
formula  under  the  plan  on  September 
19. 1991,  if  the  plan  satisfied  the 
applicable  nondiscrimination 
requirements  for  target  benefit  plans  for 
that  prior  year. 

(B)  Initial  theoretical  reserve. 
Notwithstanding  paragraph 
(b)(3)(iv)(B)(l)  of  this  section,  a  target 
benefit  plan  under  which  the  stated 
benefit  formula  takes  into  account 
service  for  an  employee  for  plan  years 
prior  to  the  first  plan  year  in  which  the 
plan  satisfied  this  paragraph  (b)(3),  as 
permitted  under  paragraph  (b)(3)(vii)(A) 
of  this  section,  must  determine  an  initial 
theoretical  reserve  for  the  employee  as 
of  the  determination  date  for  the  last 
plan  year  beginning  before  such  plan 
year  under  the  rules  of  §  1.401(a)(4)- 
13(e). 

(C)  Satisfaction  of  prior  law.  hi 
determining  whether  a  plan  satisfied  the 
applicable  nondiscrimination 
requirements  for  target  benefit  plans  for 
any  period  prior  to  the  effective  date 
applicable  to  the  plan  under 
§1.401(a)(4)-13(a)or(b),no 
amendments  after  September  19, 1991, 
other  than  amendments  necessary  to 
satisfy  section  401(1),  are  taken  into 
account. 


(viii)  Examples.  The  folio « ing 
examples  illustrate  the  rules  n  this 
paragraph  (b)(3): 

Example  1.  (a)  EmployCT  X  ma  ntains  a 
target  benefit  plan  with  a  caleni.  r  plan  year 
that  bases  contributioDS  on  a  stit  id  beneftt 
equal  to  40  percent  of  each  empl  lyee'i 
average  annual  compensation,  t  luced  pro 
rata  for  years  of  participation  It*  than  25, 
payable  annually  as  a  straight  lf<  annuity 
commencing  at  normal  retirem^i:  t  age.  The 
irP-84  mortality  table  and  an  ir.trest  rate  of 
7.5  percent  are  used  to  calculat?  he 
contributions  necessary  to  func  t  le  stated 
benefit.  Required  contributions  a^ 
determined  on  the  last  day  of  eac  i  plan  year. 
The  normal  retirement  age  und'?!  the  plan  is 
65.  Employee  M  is  39  \ears old  ii  1994,  has 
participated  in  the  plan  for  six  ;'cars,  and  has 
average  annual  compensation  eqi  al  to 
$60,000  for  the  1994  plan  year.  \  jsume  that 
Employee  M's  theoretical  reserve  as  of  the 
last  day  of  the  1993  plan  year  is  5 13.909. 
determined  under  §1.401(a)(4>-1 3(e),  and 
that  required  employer  contributiDns  for 
1993  were  determined  usinf  an  ir  terest  rate 
of  six  percent. 

(b)  Under  these  fects.  Employer  X's  1994 
required  contribution  to  fund  Em  )loyee  M's 
stated  benefit  is  $1,318.  calculate  1  as  follows: 

(1)  Employee  M's  fractiocal  rul ;  benefit  is 
S24.000  (40  percent  of  Employee  vi's  averse 
annual  compensation  of  S60.000) 

(2)  The  actuarial  present  value  if  Employee 
M's  fractional  rule  benefit  as  of  th  3  last  day 
of  the  1994  plan  year  is  S30,960  (employee 
M's  fractional  rule  benefit  of  $2^^.  KX) 
multiplied  by  1.290,  the  actuaricl  present 
value  factor  for  an  annual  straight  life 
annuity  commencing  at  age  65  ao  ilicable  to 

a  39-year-old  employee,  determi-i^d  using 
the  stated  interest  rate  of  7.5  perrf-nf  and  the 
UP-64  nsortality  table,  and  assum  ing  no 
mortality  before  normal  retiremer  t  age). 

(3)  The  actuarial  present  value  <  <f  Employee 
M's  fractional  rule  benefit  ($30,9€  >)  is 
reduced  by  Employee  Ms  theoret  cal  reserve 
as  of  the  last  day  of  the  1994  plan  year.  The 
theoretical  reserve  on  that  day  is .'  14.744 — 
the  $13,909  theoretical  reserve  as  af  the  last 
day  of  the  1993  plan  year,  increas  id  by 
interest  for  one  year  at  the  rate  of  ix  percent. 
Because  the  required  contributior  for  the 
1993  plan  year  is  taken  into  acco  .nt  under 

§  1.401(8)(4)-13(e)(2)  in  determining  the 
theoretical  reserve  as  of  the  last  d  «y  of  the 
1993  plan  year,  it  is  not  added  to  the 
theoretical  reserve  again  in  this  paragraph 
(b)(3)  of  this  Example  1.  The  resulting 
difference  is  $16,216  ($30,960-514.744). 

(4)  The  516,216  excess  of  the  arjtuari&l 
present  value  of  Employee  M's  frv=;ctional  rule 
benefit  over  Employee  M's  theoretical  reserve 
is  multiplied  by  0.0813,  the  amorization 
factor  applicable  to  a  39-year-old  employee 
determined  using  the  stated  inter^t  rate  of 
7.5  percent.  The  product  of  Si  ,31  %  is  the 
amount  of  the  required  employer 
contribution  for  Employee  M  for  the  1994 
plan  year. 

Example  2.  (a)  The  focts  are  the  same  as  in 
Example  1.  except  that  as  of  Janurry  1, 1995, 
the  plan's  stated  benefit  formula  i  ^  amended 
to  provide  for  a  stated  benefit  equ^l  to  45 
percent  of  average  annual  comfter  sation. 


reduced  pro  rata  for  years  of  participation 
less  than  25,  payable  annually  as  a  straight 
life  annuity  commencing  at  normal 
retirement  age.  For  the  1995  plan  year. 
Employee  M's  average  annual  compensation 
continues  to  be  $60,000.  The  mortality  table 
used  for  the  calculation  of  the  employer's 
required  contributions  remains  the  same  as 
in  the  prior  plan  year,  but  the  plan's  stated 
interest  rate  is  changed  to  8.0  percent 
effective  as  of  December  31, 1995. 

(b)  Under  these  facts.  Employer  Xs 
required  contribution  for  Emplovee  M  is 
$1,290.  calculated  as  follows: 

(1)  Employee  M's  fractional  rule  benefit  is 
S27.000  (45  percent  of  $60,000). 

(2)  The  actuarial  present  value  of  Employee 
M's  fractional  rule  benefit  as  of  the  last  day 
of  the  1995  plan  year  is  $32,319  [S27J0OO 
multiplied  by  1.197,  the  actuarial  present 
value  tacXoT  for  an  annuity  commencing  at 
age  65  applicable  to  a  40-year-ald  employee, 
determined  using  the  stated  interest  rate  of 
8.0  percent  and  the  UP-84  mortality  table, 
and  assuming  no  mortality  before  normal 
retirement  age). 

(3)  The  actuarial  present  value  of  Employee 
M's  fractional  rule  benefit  ($32,319)  is 
reduced  by  Employee  Ms  theoretical  reserve 
as  of  the  last  day  of  the  1995  plan  year.  The 
theoretical  reserve  as  of  that  day  is  $17,267 — 
the  $14744  theoretical  reserve  as  of  the  last 
day  of  the  1994  plan  year  plus  the  $1,318 
required  ccmtribution  for  the  1994  plan  year, 
both  increased  by  interest  for  one  year  at  the 
rate  of  7.5  percent.  The  resulting  difference 

is  $15,052  ($32,319  -  $17,267). 

(4)  Tke  result  in  paragraph  (bM3)  of  this 
Example  2  is  multiplied  by  0.0857,  the 
amortizatioQ  factor  applicable  to  a  40- year- 
old  employee  determined  using  the  stated 
interest  rate  of  8.0  percent.  The  product. 
$1,290.  is  the  amount  of  the  required 
employer  contribution  for  Employee  Mior 
the  1995  plan  year. 

(c)  Nondiscrimination  in  amount  of 
contributions  under  a  defined  benefit 
plan — (1)  General  rule.  Equivalent 
allocations  imder  a  defined  benefit  plan 
are  nondiscriminatory  in  amount  for  a 
plan  year  if  the  plan  would  satisfy 

§  1.401(a)(4)-3(c)(l)  (taking  into  account 
§  1.401{a)(4)-3(c)(3))  for  the  plan  year  if 
an  equivalent  normal  and  most  valuable 
allocation  rate,  as  determined  under 
paragraph  (c)(2)  of  this  section,  were 
substituted  for  each  employee's  normal 
and  most  valuable  accrual  rate, 
respectiv^y,  in  the  determination  of 
rate  groups. 

(2)  Determination  of  equivalent 
allocation  rates — (i)  Basic  definitions. 
An  employee's  equivalent  normal  and 
most  valuable  allocation  rates  for  a  plan 
year  are,  respectively,  the  actuarial 
present  value  of  the  increase  over  the 
plan  year  in  the  benefit  that  would  be 
taken  into  account  in  determining  the 
employee's  normal  and  most  valuable 
accrual  rates  for  the  plan  year, 
expressed  either  as  a  dollar  amount  or 
as  a  percentage  of  the  employee's  plan 
year  compensation.  In  the  case  of  a 
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contributory  DB  plan,  the  rules  in 
§  1.401{a)(4)-6(b)(l).  (b)(5).  or  (b)(6) 
must  be  used  to  determine  the  amount 
of  each  employee's  employer-provided 
benefit  that  would  be  taken  into  account 
for  this  purpose. 

(ii)  Rules  for  dvterwinin^  actuarial 
prvsent  value.  The  actuarial  present 
value  of  the  increase  in  an  employee's 
benefit  must  be  determined  using  a 
standard  interest  rate  and  a  standard 
mortality  table,  and  no  mortality  may  be 
assumed  prior  to  the  employee's  testing 
age. 

(iii)  Options.  The  optional  rules  in 
§  1.401(a)(4)-2(r)(2)(iv)  (imputation  of 
permitted  disparity)  and  (v)  (grouping  of 
rates)  may  be  applied  to  detennine  an 
employee's  equivalent  normal  and  most 
valuable  allocation  rates  by  substituting 
those  rates  (determined  without  regard 
to  the  option)  for  the  employee's 
allocation  rate  in  that  set;tion  where 
appropriate.  In  addition,  the  limitations 
under  section  415  may  be  taken  into 
account  under  §  1.401(a)(4)- 
3(d)(2)(ii){B).  and  qualified  disability 
benefits  may  be  taken  into  account  as 
accrued  benefits  under  §  1.401(a)(4)- 
3(f)(2).  in  determining  the  increase  in  an 
employee's  accrued  benefit  during  a 
plan  year  for  purposes  of  paragraph 
(c)(2)(i)  of  this  section,  if  those  rules 
would  otherwise  be  available.  No  other 
options  are  available  in  determining  an 
employee's  equivalent  normal  and  mo.st 
valuable  allocations  rate  except  those 
(e.g..  selection  of  alternative  standard 
interest  rates)  specifically  provided  in 
this  paragraph  (c)(2).  Thus,  while  all  of 
the  mandatory  rules  in  §  1.401(a)(4)- 
3(d)  and  (fl  for  determining  the  amount 
of  benefits  used  to  determine  an 
employee's  normal  and  most  valuable 
accrual  rates  (e.g..  the  treatment  of  early 
retirement  window  benefits  in 
§  1.401(a)(4)-3(f)(4))  are  applicable  in 
determining  an  employee's  equivalent 
normal  and  most  valuable  allo<:ation 
rates,  none  of  the  optional  rules  under 
§  1.401{a)(4)-3  is  available  (except  the 
options  relating  to  the  section  4l5  limits 
and  qualified  disability  benefits  noted 
above). 

(iv)  Consistency  rule.  Equivalent 
allocation  rates  must  be  determined  in 
a  consistent  manner  for  all  employees 
for  the  plan  year.  Thus,  for  example,  the 
same  standard  interest  rates  must  be 
used,  and  any  available  options  must  be 
applied  consistently  if  at  all. 
•        •        «        •        * 

(d)  Safe-harbor  testing  method  for 
defined  benefit  plans  that  are  part  of  a 
Pooroff-iet arrangement — (1)  General 
rule.  A  defined  benefit  plan  that  is  part 
of  a  floor-offset  arrangement  is  deemed 
to  satisfy  the  nondiscriminatory  amount 


requirement  of  §  1.401(a)(4)-l(b)(2)  if  all 
of  the  following  requirements  are 
satisfied: 

(i)  Under  the  fioor-offset  arrangement, 
the  accrued  bt^nefit  (as  defined  in 
section  411(a)(7)(A)(i))  that  would 
otherwise  be  provided  to  an  employee 
under  the  defined  benefit  plan  must  be 
reduced  solely  by  the  actuarial 
equivalent  of  all  or  part  of  the 
employee's  account  balance  attributable 
to  employer  contributions  under  a 
defined  contribution  plan  maintained 
by  the  same  employer  (plus  the  actuarial 
equivalent  of  all  or  part  of  any  prior 
distributions  from  that  portion  of  the 
account  balance).  If  any  portion  of  the 
benefit  that  is  being  offset  is 
nonforfeitable,  that  portion  may  be 
offset  only  by  a  benefit  (or  portion  of  a 
benefit)  that  is  also  nonforfeitable.  In 
determining  the  actuarial  equivalent  of 
amounts  provided  under  the  defined 
contribution  plan,  an  interest  rate  no 
higher  than  the  highest  standard  interest 
rate  must  be  used,  and  no  mortality  may 
be  assumed  in  determining  the  actuarial 
equivalent  of  any  prior  distributions 
from  the  defined  contribution  plan  or 
for  periods  prior  to  the  benefit 
commencement  date  under  the  defined 
benefit  plan. 

(ii)  The  defined  benefit  plan  may  not 
be  a  contributory  DB  plan  (unless  it 
satisfies  §  1.401(a)(4)-6(b)(6)),  and 
benefits  under  the  defined  benefit  plan 
may  not  be  reduced  by  any  portion  of 
the  employee's  account  balance  under 
the  defined  contribution  plan  (or  prior 
distributions  from  that  account)  that  are 
attributable  to  employee  contributions. 

(iii)  The  definea  benefit  plan  and  the 
defined  contribution  plan  must  benefit 
the  same  employees. 

(iv)  The  offset  under  the  defined 
benefit  plan  must  be  applied  to  all 
employees  on  the  same  tenns. 

(v)  All  employees  must  have  available 
to  them  under  the  defined  contribution 
plan  the  same  investment  options  and 
the  same  options  with  respect  to  the 
timing  of  preretirement  distributions 

(vi)  The  defined  benefit  plan  must 
.satisfy  the  uniformity  requirements  of 
§  1.401(a)(4)-3(b)(2)  and  the  unit  credit 
safe  harbor  in  §  1.401(a)(4)-3(b)(3) 
without  taking  into  account  the  offset 
described  in  paragraph  (d)(l)(i)  of  this 
section  (i.e..  on  a  gross-benefit  basis), 
and  the  defined  contribution  plan  must 
satisfy  any  of  the  tests  in  §  1.401(a)(4)- 
2(b)  or  (c).  Alternatively,  the  defined 
benefit  plan  must  satisfy  any  of  the  tests 
in  §  1.4Gl(a)(4)-3(b)  or  (c)  without 
taking  into  account  the  offset  described 
in  paragraph  (d)(l)(i)  of  this  section,  and 
the  defined  contribution  plan  must 
satisfy  the  uniform  allocation  safe 
harbor  in  §  1.401(a)(4)-2(b)(2). 


(vii)  The  defined  contribution  plan 
may  not  be  a  section  401  (k)  plan  or  a 
section  401(m)  plan. 

(2)  Application  of  safe-harbor  testing 
method  to  qualified  offset  arrangements 
A  defined  benefit  plan  that  is  part  of  a 
qualified  offset  arrangement  as  defined 
in  section  1116(f)(5)  of  the  Tax  Reform 
Act  of  1986.  Public  Law  No.  99-514.  is 
deemed  to  satisfy  the  requirements  of 
paragraph  (d)(l)(vi)  and  (vii)  of  this 
section,  if  the  only  defined  contribution 
plans  included  in  the  qualified  offset 
arrangement  are  section  401(k)  plans, 
section  401(m)  plans,  or  both,  and  the 
defined  benefit  plan  would  satisfy  the 
requirements  of  paragraph  (d)(l)(vi)  of 
this  section  assuming  the  elective 
contributions  for  each  employee  under 
the  defined  contribution  plan  were  the 
same  (either  as  a  dollar  amount  or  as  a 
percentage  of  compensation)  for  all  plan 
years  since  the  establishment  of  the 
plan. 

§  1 .401  (a)(4H)    Plan  aggregation  and 
restructuring. 

(a)  Introduction.  Two  or  more  plans 
that  are  permissively  aggregated  and 
treated  as  a  single  plan  under 

§§  1.410(b)-7(d)  must  also  be  treated  as 
a  single  plan  for  purposes  of  section 
401(a)(4).  See  §  1.401(a)(4)-12 
(definition  of  plan).  An  aggregated  plan 
is  generally  tested  under  the  same  rules 
applicable  to  single  plans.  Paragraph  (b) 
of  this  section,  however,  provides 
special  rules  for  determining  whether  a 
plan  that  consists  of  one  or  more 
defined  contribution  plans  and  one  or 
more  defined  benefit  plans  (a  DB/DC 
plan)  satisfies  section  401(a)(4)  with 
respect  to  the  amount  of  employer- 
provided  benefits  and  the  availability  of 
benefits,  rights,  and  features.  Paragraph 
(c)  of  this  section  provides  rules 
allowing  a  plan  to  be  treated  as 
consisting  of  separate  component  plans 
and  allowing  the  component  plans  to  be 
tested  separately  under  section 
401(a)(4). 

(b)  Application  of  nondiscrimination 
requirements  to  DB/DC  plans — (1) 
General  rule.  Except  as  provided  in 
paragraph  (b)(2)  of  this  section,  whether 
a  DB/DC  plan  satisfies  section  401(a)(4) 
is  determined  using  the  same  rules 
applicable  to  a  single  plan.  In  addition, 
paragraph  (b)(3)  of  this  section  provides 
an  optional  rule  for  demonstrating 
nondiscrimination  in  availability  of 
benefits,  rights,  and  features  provided 
under  a  DB/DC  plan. 

(2)  Special  rules  for  demonstrating 
nondiscrimination  in  amount  of 
contributions  or  benefits — (i) 
Application  of  general  tests.  A  DB/DC 
plan  satisfies  section  401(a)(4)  with 
respect  to  the  amount  of  contributions 
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or  benefits  for  a  plan  year  if  it  would 
satisfy  §  1.401(a)(4)-3(c)(l)  (without 
regard  to  the  special  rule  in 
§  1.401(a)(4)-3|c)(3))  for  the  plan  year  if 
an  employee's  aggregate  normal  and 
most  valuable  allocation  rates,  as 
determined  under  paragraph  {b)(2)(ii)(A) 
of  this  section,  or  an  employee's 
aggregate  normal  and  most  valuable 
accrual  rates,  as  determined  under 
paragraph  (b)(2){ii)(B)  of  this  section, 
were  substituted  for  each  employee's 
normal  and  most  valuable  accrual  rates, 
respectively,  in  the  determination  of 
rate  groups. 

(ii)  Defermino(/on  of  aggregate  rates— 
(A)  Aggregate  allocation  rates.  An 
employee's  aggregate  normal  and  most 
valuable  allocation  rates  are  determined 
by  treating  all  defined  contribution 
plans  that  are  part  of  the  DB/DC  plan  as 
a  single  plan,  and  all  defined  benefit 
plans  that  are  part  of  the  DB/DC  plan  as 
a  separate  single  plan;  and  determining 
an  allocation  rate  and  equivalent  normal 
and  most  valuable  allocation  rates  for 
the  employee  under  each  plan  under 
§§  1.4Gl(a)(4}-2(c)(2)  and  1.401(a)(4}- 
8(c)(2),  respectively.  The  employee's 
aggregate  normal  allocation  rate  is  the 
sum  of  the  employee's  allocation  rate 
and  equivalent  normal  allocation  rate 
determined  in  this  manner,  and  the 
employee's  aggregate  most  valuable 
allocation  rate  is  the  sum  of  the 
employee's  allocation  rate  and 
equivalent  most  valuable  allocation  rate 
determined  in  this  manner. 

(B)  Aggregate  accrual  rates.  An 
employee's  aggregate  normal  and  most 
valuable  accrual  rates  are  determined  by 
treating  all  defined  contribution  plans 
that  are  part  of  the  DB/DC  plan  as  a 
single  plan,  and  all  defined  benefit 
plans  that  are  part  of  the  DB/DC  plan  as 
a  separate  single  plan;  and  determining 
an  equivalent  accrual  rate  and  normal 
and  most  valuable  accrual  rates  for  the 
employee  under  each  plan  under 
§§  1.401(a)(4)-8(b)(2)  and  1.401(a)(4)- 
3(d),  respectively.  The  employee's 
aggregate  normal  accrual  rate  is  the  sum 
of  the  employee's  equivalent  accrual 
rate  and  the  normal  accrual  rate 
determined  in  this  manner,  and  the 
employee's  aggregate  most  valuable 
accrual  rate  is  the  sum  of  the  employee's 
equivalent  accrual  rate  and  most 
valuable  accrual  rate  determined  in  this 
manner. 

(iii)  Options  applied  on  an  aggregate 
basis.  The  optional  rules  in 
§  1.401(a)(4)-2(c)(2)(iv)  (imputation  of 
permitted  disparity)  and  (v)  (grouping  of 
rates)  may  not  be  used  to  determine  an 
employee's  allocation  or  equivalent 
allocation  rate,  but  may  be  applied  to 
determine  an  employee's  aggregate 
normal  and  most  valuable  allocation 


rates  by  substituting  those  rates 
(determined  without  regard  to  the 
option)  for  the  employee's  alloca'ion 
rate  in  that  section  where  appropriate. 
The  optional  rules  in  §  1.401(a)(':)- 
3(d)(3)  (e.g.,  imputation  of  permitted 
disparity)  may  not  be  used  to  determine 
an  employee's  accrual  or  equivalent 
accrual  rate,  but  may  be  applied  o 
determine  an  employee's  aggregate 
normal  and  most  valuable  accrual  rate 
by  substituting  those  rates  (determined 
without  regard  to  the  option)  for  the 
employee's  normal  and  most  val'jable 
accrual  rates,  respectively,  in  thet 
section  where  appropriate. 

(iv)  Consistency  rule — (A)  General 
rule.  Aggregate  normal  and  most 
valuable  allocation  rates  and  aggregate 
normal  and  most  valuable  accrual  rates 
must  be  determined  in  a  consistent 
manner  for  all  employees  for  the  plan 
year.  Thus,  for  example,  the  same 
measurement  periods  and  interest  rates 
must  be  used,  and  any  available  options 
must  be  applied  consistently,  if  at  all, 
for  the  entire  DB/DC  plan. 
Consequently,  options  that  are  not 
permitted  to  be  used  under 
§  1.401(a)(4)-8  in  cross-testing  a  defined 
contribution  plan  or  a  defined  benefit 
plan  (such  as  measurement  periods  that 
include  future  periods,  non-standard 
interest  rates,  the  option  to  disregard 
compensation  adjustments  described  in 
§  1.401(a)(4)-13(d).  or  the  option  to 
disregard  plan  provisions  prov  ding  for 
actuarial  increases  after  norma 
retirement  age  under  §  1.401(a){4)- 
3(f)(3))  may  not  be  used  in  testing  a  DB/ 
DC  plan  on  either  a  benefits  or 
contributions  basis,  because  their  use 
would  inevitably  result  in  inconsistent 
determinations  under  the  defined 
contribution  and  defined  benefit 
portions  of  the  plan. 

(B)  Exception  for  section  415 
alternative.  A  DB/DC  plan  does  not  fail 
to  satisfy  the  consistency  rule  in 
paragraph  (b)(2)(iv)(A)  of  this  section 
merely  because  the  limitations  under 
section  415  are  not  taken  into  account, 
or  may  not  be  taken  into  account,  under 
§1.401(a)(4)-3(d)(2)(ii)(B)in 
determining  employees'  accrual  or 
equivalent  allocation  rates  under  the 
defined  benefit  portion  of  the  plan,  even 
though  those  limitations  are  cpplied  in 
determining  employees'  allocation  and 
equivalent  accrual  rates  under  the 
defined  contribution  portion  of  the  plan. 

(3)  Optional  rules  for  demcnstrating 
nondiscrimination  in  availability  of 
certain  benefits,  rights,  and  ff^atures—{i) 
Current  availability.  A  DB/DC  plan  is 
deemed  to  satisfy  §  1.401(a)(4)-^(b)(l) 
with  respect  to  the  current  availability 
of  a  benefit,  right,  or  feature  other  than 
a  single  sum  benefit,  loan,  ancillary 


benefit,  or  benefit  commencement  date 
(including  the  availability  of  in-service 
withdrawals),  that  is  provided  under 
only  one  type  of  plan  (defined  benefit  or 
defined  contribution)  included  in  the 
DB/DC  plan,  if  thebenefit,  right,  or 
feature  is  currently  available  to  all 
NHCEs  in  all  plans  of  the  same  type  as 
the  plan  under  which  it  is  provided. 

(ii)  Effective  availability.  The  fact  that 
it  may  be  difficult  or  impossible  to 
provide  a  benefit,  right,  or  feature 
described  in  pwragraph  (b)(3)(i)  of  this 
section  under  a  plan  of  a  different  type 
than  the  plan  or  plans  under  which  it 
is  provided  is  one  of  the  factors  taken 
into  account  in  determining  whether  the 
plan  satisfies  the  effective  availability 
reguirement  of  §  1.401(a)(4>-4(c)(l). 

(c)  Plan  restructuring — (1)  General 
rule.  A  plan  may  be  treated,  in 
accordance  with  this  paragraph  (c),  as 
consisting  of  two  or  more  component 
plans  for  purposes  of  determining 
whether  the  plan  satisfies  section 
401(a)(4).  If  each  of  the  component 
plans  of  a  plan  satisfies  all  of  the 
requirements  of  sections  401(a)(4)  and 
410(b)  as  if  it  were  a  separate  plan,  then 
the  plan  is  treated  as  satisfying  section 
401(a)(4). 

(2)  Identification  of  component  plans. 
A  plan  may  be  restructured  into  . 
component  plans,  each  consisting  of  all 
the  allocations,  accruals,  and  other 
benefits,  rights,  and  features  provided  to 
a  selected  group  of  employees.  The 
employer  may  select  the  group  of 
employees  used  for  this  purpose  in  any 
manner,  and  the  composition  of  the 
groups  may  be  changed  from  plan  year 
to  plan  year.  Every  employee  must  be 
included  in  one  and  only  one 
component  plan  under  the  same  plan 
for  a  plan  year. 

(3)  Satisfaction  of  section  401(a)(4j  by 
a  component  plan — (i)  General  rule.  The 
rules  applicable  in  determining  whether 
a  component  plan  satisfies  section 
401(a)(4)  are  the  same  as  those 
applicable  to  a  plan.  Thus,  for  this 
purpose,  any  reference  to  a  plan  in 
section  401(a)(4)  and  the  regulations 
thereunder  (other  than  this  paragraph 
(c))  is  interpreted  as  a  reference  to  a 
component  plan.  As  is  true  for  a  plan, 
whether  a  component  plan  satisfies  the 
uniformity  and  other  requirements 
applicable  to  safe  harbor  plans  under 
§§  1.401(a)(4)-2(b)  and  1.401(a)(4)-3(b) 
is  determined  on  a  design  basis.  Thus, 
for  example,  plan  provisions  are  not 
disregarded  merely  because  they  do  not 
currently  apply  to  employees  in  the 
component  plan  if  they  will  apply  to 
those  employees  as  a  result  of  the  mere 
passage  of  time. 

(ii)  Certain  testing  rules  involving 
averaging.  The  safe  harbor  in 
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§  1.401(a)(4)-2(b)(3)  for  plans  with 
uniform  points  allocation  formulas  are 
not  available  in  testing  (and  thus  cannot 
be  satisHed  by)  contributions  under  a 
component  plan.  See  §§  1.401(k)- 
l(b)(3)(iii}  and  1.401(nT)-l(b)(3)(iii)  for 
rules  regarding  the  inapplicability  of 
restructuring  to  section  401(k)  plans  and 
section  401{m)  plans. 

(4)  Satisfaction  of  section  41 0(b)  by  a 
component  plan — (i)  General  rule.  The 
rules  applicable  in  determining  whether 
a  component  plan  satisfies  section 
410(b)  are  generally  the  same  as  those 
applicable  to  a  plan.  However,  a 
component  plan  is  deemed  to  satisfy  the 
average  benefit  percentage  test  of 

§  1.410(b)-5  if  the  plan  of  which  it  is  a 
part  satisfies  §  1.410(b)-5  (without 
regard  to  §  1.410(b)-5in).  In  the  case  of 
a  component  plan  that  is  part  of  a  plan 
that  relies  on  §  1.410(b)-5(n  to  satisfy 
the  average  benefit  percentage  test,  the 
component  plan  is  deemed  to  satisfy  the 
average  benefit  percentage  test  only  if 
the  component  plan  separately  satisfies 
§  1.410(b)-5(f).  In  addition,  all 
component  plans  of  a  plan  are  deemed 
to  satisfy  the  average  benefit  percentage 
test  if  the  plan  makes  an  early 
retirement  window  benefit  (within  the 
meaning  of  §  1.401(a)(4)-3(f}(4)(iii)) 
currently  available  (within  the  meaning 
of  §  1.401(a)(4)-3(f)(4)(ii)(A))  to  a  group 
of  employees  that  satisfies  section 
410(b)  (without  regard  to  the  average 
benefit  percentage  test),  and  if  it  would 
not  be  necessary  for  the  plan  or  any  rate 
group  or  component  plan  of  the  plan  to 
satisfy  that  test  in  order  for  the  plan  to 
satisfy  sections  401(a)(4)  and  410(b)  in 
the  absence  of  the  early  retirement 
window  benefit. 

(ii)  Relationship  to  satisfaction  of 
section  410(b)  by  the  plan.  Satisfaction 
of  section  410(b)  by  a  component  plan 
is  relevant  solely  for  purposes  of 
determining  whether  the  plan  of  which 
it  is  a  part  satisfies  section  401(a)(4). 
and  not  for  purposes  of  determining 
whether  the  plan  satisfies  section  410(b) 
itself.  The  plan  must  still  independently 
satisfy  section  410(b)  in  order  to  be  a 
qualified  plan.  Similarly,  satisfaction  of 
section  410(b)  by  a  plan  is  relevant 
solely  for  purposes  of  determining 
whether  the  plan,  and  not  the 
component  plan,  satisfies  section 
410(b).  Thus,  for  example,  a  component 
plan  that  does  not  satisfy  the  ratio 
percentage  test  of  §  1.410(b)-2(b)(2) 
must  still  satisfy  the  average  benefit  test 
of  §  1.410(b)-2(b)(3).  even  though  the 
plan  of  which  it  is  a  part  satisfies  the 
ratio  percentage  test. 

(5)  Effect  of  restructuring  under  other 
sections.  The  restructuring  rules 
provided  in  this  paragraph  (c)  apply 
solely  for  purposes  of  sections  401(a)(4) 


and  401(1).  and  those  portions  of 
sections  410(b),  414(s).  and  any  other 
provisions  that  are  specifically 
applicable  in  determining  whether  the 
requirements  of  section  401(a)(4)  are 
satisfied.  Thus,  for  example,  a 
component  plan  is  not  treated  as  a 
separate  plan  under  section  401(a)(26). 

(6)  Examples.  The  following  examples 
illustrate  the  rules  in  this  paragraph  (c): 

Example  J.  Employer  X  maintains  a  • 
defined  benefit  plan.  The  plan  provides  a 
nonnal  retirement  benefit  equal  to  1.0 
percent  of  average  annual  compensation 
times  years  ot  service  to  employees  at  Plant 
S.  and  1.5  percent  of  average  annual 
compensation  times  years  of  service  to 
employees  at  Plant  T.  Under  paragraph  (c)(2) 
of  this  section,  the  plan  may  be  treated  as 
consisting  of  two  component  defined  benefit 
plans,  one  providing  retirement  benefits 
equal  to  1.0  percent  of  average  annual 
compensation  times  years  of  service  to  the 
employees  at  Plant  S,  and  another  providing 
benefits  equal  to  1.5  percent  of  average 
annual  compensation  times  years  of  service 
to  employees  at  Plant  T.  If  each  component 
plan  satisfies  sections  401(a)(4)  and  410(b)  as 
if  it  were  a  separate  plan  under  the  rules  of 
this  paragraph  (c).  then  the  entire  plan 
satisfies  section  401(a)(4). 

Example  2.  (a)  Employer  Y  maintains  Plan 
A.  a  defined  Ijenefit  plan,  for  its  Employees 
M.  N.  O.  P.  Q.  and  R.  Plan  A  provides 
benefits  under  a  uniform  formula  that 
satisfies  the  requirements  of  §  1.401(a)(4)-3 
(b)(2)  and  (b)(3)  before  it  is  amended  on 
February  14, 1994.  The  amendment  provides 
an  early  retirement  window  benefit  that  is  a 
subsidized  optional  form  of  benefit  under 
§  1.401(a)(4)-3(b)(2)(iii)  and  that  is  available 
on  the  same  terms  to  all  employees  who 
satisfy  the  eligibility  requirements  for  the 
window.  The  early  retirement  window 
benefit  is  available  only  to  employees  who 
retire  between  jurte  1,  1994,  and  November 
30,  1994. 

(b)  Assume  that  Employees  M.  N,  and  O 
will  be  eligible  to  receive  the  window  benefit 
by  the  end  of  the  window  period  and 
Employees  P.  Q,  and  R  will  not.  Because 
substantially  all  employees  will  not  satisfy 
the  eligibility  requirements  for  the  early 
retirement  window  benefit  by  the  close  of  the 
early  retirement  window  benefit  period.  Plan 
A  fails  to  satisfy  the  uniform  subsidies 
requirement  of  §  1.401(a)(4)-3(b)(2)(iii).  See 

§  1.401{a)(4)-3(b)(2)(vi),  Example  6. 

(c)  L'nder  paragraph  (c)(2)  of  this  section. 
Employees  M,  N,  O,  P,  Q,  and  R  may  be 
grouped  into  two  component  plans,  one 
consisting  of  Employees  M,  N,  and  O,  and  all 
their  accruals  and  other  twncfits,  rights,  and 
features  under  the  plan  (including  the  early 
retirement  window  benefit),  and  another 
consisting  of  Employees  P,  Q,  and  R.  and  all 
their  accruals  and  other  benefits,  rights,  and 
features  under  the  plan.  Each  of  the 
component  plans  identified  in  this  manner 
satisfies  the  uniform  subsidies  requirement  of 
§  1.401(a)(4)-3(b)(2)(iii),  and  thus  satisfies 

§  1.401(a)(4)-3(b).  The  entire  plan  satisfies 
section  401(a)(4)  under  the  rules  of  this 
paragraph  (c).  if  each  of  these  component 
plans  also  satisfies  section  410(b)  as  if  it  were 


a  separate  plan  (including,  if  applicable,  the 
reasonable  classification  requirement  of 
§  1.4l0(b)-4(b),  and  taking  into  account  the 
special  rule  of  paragraph  (c)(4Ki)  of  this 
section  that  forgives  the  average  benefit 
percentage  test  in  certain  situations  in  which 
the  average  benefit  percentage  test  would  be 
required  solely  as  a  result  of  the  early 
retirement  window  benefit). 

Example  3.  (a)  Employer  Z  maintains  Plan 
B.  a  defined  benefit  plan  with  a  benefit 
formula  that  provides  two  percent  of  average 
annual  compensation  for  each  year  of  service 
up  to  20  to  each  employee.  Assume  that  Plan 
B  would  satisfy  the  fractional  accrual  rule 
safe  harbor  in  §  1.401(a)(4)-3(b)(4),  except 
that  some  employees  accrue  a  portion  of  their 
normal  retirement  benefit  in  the  current  plan 
year  that  is  more  than  one-third  larger  than 
the  portion  of  the  same  tjenefit  accrued  by 
other  employees  for  the  current  plan  year, 
and  the  plan  therefore  fails  to  satisfy  the  one- 
third-larger  requirement  of  §  1.401(a)(4)- 
3(b)(4)(i)(C)(J). 

(b)  Employer  Z  restructures  Plan  B  into  two 
plans.  Oqe  covering  employees  with  30  years 
or  less  of  service  at  normal  retirement  age, 
and  the  other  covering  all  other  employees. 
Each  component  plan  would  separately 
satisfy  the  one-third-larger  requirement  of 
§  1 .401(a)(4)-3(b)(4Ki  ){C)(  I )  if  the  only 
employees  taken  into  account  were  those 
employees  included  in  the  component  plan 
in  the  current  plan  year.  Under  paragraph 
(c)(3)(i)  of  this  section  and  §  1.401(a)(4)- 
3(b)(4)(iMC)(J),  however,  the  component 
plans  do  not  satisfy  the  one-third-larger 
requirement  because  the  safe  harbor 
detemiination  is  made  taking  into  account 
the  effect  of  the  plan  benefit  formula  on  any 
potential  employee  in  the  component  plan 
(other  than  employees  with  more  than  33 
years  of  service  at  normal  retirement  age), 
and  not  just  those  employees  included  in  the 
component  plan  in  the  current  plan  year. 

§  1.401  (aM4)-10    Testing  of  former 
employees. 

(a)  Introduction.  This  section  provides 
rules  for  determining  whether  a  plan 
satisfies  the  nondiscriminatory  amount 
and  nondiscriminatory  availability 
requirements  of  §  1. 401  (a)(4)-l (b)(2)  and 
(3),  respectively,  with  respect  to  former 
employees.  Generally,  this  section  is 
relevant  only  in  the  case  of  benefits 
provided  through  an  amendment  to  the 
plan  effective  in  the  current  plan  year. 
See  the  definitions  of  employee  and 
former  employee  in  §  1.401(a)(4)-12. 

(b)  Nondiscrimination  in  amount  of 
contributions  or  benefits — (1)  General 
rule.  A  plan  satisfies  §  1.401(a)(4)- 
1(b)(2)  with  respect  to  the  amount  of 
contributions  or  benefits  provided  to 
former  employees  if,  under  all  of  the 
relevant  facts  and  circumstances,  the 
amount  of  contributions  or  benefits 
provided  to  former  employees  does  not 
discriminate  significantly  in  favor  of 
former  HCEs.  For  this  purpose, 
contributions  or  benefits  provided  to 
former  employees  includes  all 
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contributions  or  benefits  provided  to 
former  employees  or,  at  the  employer's 
option,  only  those  contributions  or 
benefits  arising  out  of  the  amendment 
providing  the  contributions  or  benefits. 
A  plan  under  which  no  former 
employee  currently  benefits  (within  the 
meaning  of  §  1.410(b)-3(b))  is  deemed  to 
satisfy  this  paragraph  (b). 

(2)  Permitted  disparity.  Section  401(1) 
and  §  1.401(a)(4)-7  generally  apply  to 
benefits  provided  to  former  employees 
in  the  same  manner  as  those  provisions 
apply  to  employees.  Thus,  for  example, 
for  purposes  of  determining  a  former 
employee's  cumulative  permitted 
disparity  limit,  the  sum  of  the  former 
employee's  total  annual  disparity 
fractions  (within  the  meaning  of 

§  1.401(l)-5)  as  an  employee  continues 
to  be  taken  into  account.  However,  the 
permitted  disparity  rate  appHcable  to  a 
former  employee  is  determined  under 
§  1.401(l}-3(e)  as  of  the  age  the  former 
employee  commenced  receipt  of 
benefits,  not  as  of  the  date  the  employee 
receives  the  accrual  for  the  current  plan 
year. 

(3)  Examples.  The  following  examples 
illustrate  the  rules  in  this  paragraph  (b): 

Example  1.  Employer  X  maintains  a 
section  401(1]  plan.  Plan  A,  that  uses 
maximum  permitted  disparity.  Plan  A  is 
amended  to  increase  the  benefits  of  all  former 
employees  in  pay  status.  The  percentage 
increase  for  each  former  employee  is 
reasonably  comparable  to  the  adjustment  in 
social  security  benefits  under  section 
215(i)(2)(A)  of  the  Social  Security  Act  since 
the  former  employee  commenced  receipt  of 
benefits.  Plan  A  does  not  fail  to  satisfy  this 
paragraph  (b)  merely  because  of  the 
amendment. 

Example  2.  The  facts  are  the  same  as  in 
Example  1,  except  that  the  amendment 
provides  an  across-the-board  20  percent 
increase  in  benefits  for  all  former  employees 
in  pay  status.  The  cost  of  living  has  increased 
at  an  average  rate  of  three  percent  in  the  two 
years  preceding  the  amendment,  and  some 
HCEs  have  retired  and  become  former  HCEs 
during  that  period.  Because  this  amendment 
increases  the  disparity  in  the  plan  formula 
bteyond  the  maximum  permitted  disp»arity 
adjusted  for  any  reasonable  approximation  of 
the  increase  in  the  cost  of  living  since  the 
HCEs  retired.  Plan  A  discriminates 
significantly  in  fevor  of  former  HCEs,  and 
thus  does  not  satisfy  this  paragraph  (b). 

Example  3.  The  facts  are  the  same  as  in 
Example  1.  except  that  Plan  A  is  only 
amended  to  increase  the  benefits  of  former 
employees  in  pay  status  who  terminated 
employment  with  Employer  X  after  attaining 
early  retirement  age.  The  determination  of 
whether  the  amendment  causes  Plan  A  to  fail 
to  satisfy  this  paragraph  (b)  must  take  into 
account  the  relative  numbers  of  former  HCEs 
and  former  NHCEs  who  have  terminated 
employment  with  Employer  X  after  attaining 
early  retirement  age. 


(c)  Nondiscrimination  in  ivailability 
of  benefits,  rights,  or  features.  A  plan 
satisfies  section  401(a)(4)  wth  respect  to 
the  availability  of  benefits,  rights,  and 
features  provided  to  former  employees  if 
any  change  in  the  availabili'y  of  any 
benefit,  right,  or  feature  to  any  former 
employee  is  applied  in  a  menner  that, 
under  all  of  the  relevant  facts  and 
circumstances,  does  not  discriminate 
significantly  in  favor  of  former  HCEs. 
For  purposes  of  demonstrating  that  a 
plan  satisfies  section  401(a)(4)  with 
respect  to  the  availability  of  loans 
provided  to  former  employees,  an 
employer  may  treat  former  employees 
who  are  pwrties  in  interest  within  the 
meaning  of  section  3(14)  of  the 
Employee  Retirement  Income  Security 
Act  of  1974  as  employees. 

§  1.401  (a)(4H1    Additional  rutos. 

(a)  Introduction.  This  section  provides 
additional  rules  for  determining 
whether  a  plan  satisfies  section 
401(a)(4).  Paragraph  (b)  of  this  section 
provides  rules  for  the  treatment  of  the 
portion  of  an  employee's  accrued 
benefit  or  account  balance  that  is 
attributable  to  rollovers,  trarsfers 
between  plans,  and  employee  buybacks. 
Paragraph  (c)  of  this  section  provides 
rules  regarding  vesting.  Paragraph  (d)  of 
this  section  provides  rules  regarding 
service  crediting.  Paragraph  [e)  of  this 
section,  regarding  family  aggregation, 
and  paragraph  (f)  of  this  section, 
regarding  governmental  plar  s,  are 
reserved.  Paragraph  (g)  of  th:s  section 
provides  rules  regarding  the  extent  to 
which  corrective  amendments  may  be 
made  for  purposes  of  sectior  401(a). 

(b)  Bollovers,  transfers,  an  i 
buybacks — (1)  Rollovers  and  elective 
transfers.  The  portion  of  an  employee's 
accrued  benefit  or  account  balance 
under  a  plan  that  is  attributa  lie  to 
rollover  (including  direct  rollover) 
contributions  to  the  plan  tha  are 
described  in  section  402(c),  '^02(e)(6), 
403(a)(4),  403(a)(5).  or  408(d  (3),  or 
elective  transfers  to  the  plan  that  are 
described  in  §  1.411(d)-4,  Qi^  A-3(b),  is 
not  taken  into  account  in  det3nnining 
whether  the  plan  satisfies  the 
nondiscriminatory  amount  requirement 
of§1.401(a)(4>-l(b)(2). 

(2)  Other  transfers.  [Reserved! 

(3)  Employee  buybacks— {i'>  Rehired 
employee  buyback  of  previous  sen-ice. 
An  employee's  repayment  to  a  plan  of 
a  prior  distribution  from  the  plan 
(including  reasonable  interest  from  the 
time  of  the  distribution)  that  results  in 
the  restoration  of  the  employee's 
accrued  benefit  under  the  plan  (or  the 
service  associated  with  that  accrued 
benefit)  that  would  otherwise  be 
disregarded  in  determining  the 


employee's  accrued  benefit  in 
accordance  with  section  411  on  account 
of  the  distribution  is  not  treated  as  an 
employee  contribution  for  purposes  of 
§§1.46l(a}(4)-l  through  1.401(a)(4)-13. 

(ii)  Make-up  of  missed  employee 
contributions.  If  a  contributory  DB  plan 
gives  all  employees  who  did  not  make 
employee  contributions  for  a  prior 
period  the  right  to  make  the  missed 
contributions  at  a  later  date  (including 
reasonable  interest  ftt)m  the  time  of  the 
missed  contributions)  and,  once  the 
contributions  have  been  made, 
determines  benefits  under  the  plan  by 
treating  the  employee  contributions 
(excluding  the  interest)  as  if  they  were 
actually  made  during  that  prior  p>eriod, 
then  those  contributions  must  satisfy 
§  1.401(a)(4)-€(c)  as  if  they  were 
employee  contributions  actually  made 
during  that  prior  period.  Thus,  for 
example.  §  1.401(a)(4)-6(c)(2)  is  not 
satisfied  for  the  current  plan  year  if  the 
employee  contribution  rate  (within  the 
meaning  of  §  1.401(a)(4)-6(b)(2)(ii)(A) 
but  determined  without  regard  to  the 
interest)  for  the  employees  making  up 
missed  contributions  is  different  than 
the  employee  contribution  rate 
applicable  to  other  employees  during 
the  prior  period.  The  rule  in  this 
paragraph  (b)(3)(ii)  may  be  extended  to 
employees  who  did  not  make  employee 
contributions  for  a  period  of  service  that 
is  or  would  otherwise  have  been 
credited  under  the  plan  and  that 
preceded  their  participation  in  the  plan. 

(c)  Vesting — (1)  General  rule.  A  plan 
satisfies  this  paragraph  (c)  if  the  manner 
in  which  employees  vest  in  their 
accrued  benefits  under  the  plan  does 
not  discriminate  in  favor  of  HCEs. 
Whether  the  manner  in  which 
employees  vest  in  their  accrued  benefits 
under  a  plan  discriminates  in  favor  of 
HCEs  is  determined  under  this 
paragraph  (c)  based  on  all  of  the 
relevant  facts  and  circumstances,  taking 
into  account  any  relevant  provisions  of 
sections  401(a)(5)(E),  411(a)(10), 
411(d)(1),  411(d)(2),  411(d)(3),  411(e). 
and  420(c)(2),  and  taking  into  account 
any  plan  provisions  that  affect  the 
nonforfeitability  of  employees'  accrued 
benefits  (e.g.,  plan  provisions  regarding 
suspension  of  benefits  permitted  under 
section  411(a)(3)(B)),  other  than  the 
method  of  crediting  years  of  service  for 
purposes  of  applying  the  vesting 
schedule  provided  in  the  plan. 

(2)  Deemed  equivalence  of  statutory 
vesting  schedules.  For  purposes  of  this 
paragraph  (c),  the  manner  in  which 
employees  vest  in  their  accrued  benefits 
under  the  vesting  schedules  in  section 
411(a)(2)  (A)  and  (B)  are  treated  as 
equivalent  to  one  another,  and  the 
manner  in  which  employees  vest  in 
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their  accrued  benefits  under  the  vesting 
schedules  in  section  416(b)(1)  (A)  and 
(B)  are  treated  as  equivalent  to  one 
another. 

(3)  Safe  harbor  for  vesting  schedules. 
The  manner  in  which  employees  vest  in 
their  accrued  benefits  under  a  plan  is 
deemed  not  to  discriminate  in  favor  of 
HCEs  if  each  combination  of  plan 
provisions  that  affect  the 
nonforfeitability  of  any  employee's 
accrued  benefit  would  satisfy  the 
nondi.scriniinatory  availability 
requirements  of  §  1.401(a)(4}--4  if  that 
combination  were  an  other  right  or 
feature. 

(4)  Examples.  The  following  examples 
illustrate  the  rules  in  this  paragraph  (c): 

Example  1.  Plan  A  provides  thR  six-year 
graded  vesting  schedule  described  in  section 
'416(bHl)(B).  In  1996.  Plan  A  is  dmended  to 
provide  the  five-year  vesting  schedule 
described  in  section  4nfa)(2)(A).  To  comply 
with  section  41  l(a)(10UBl.  the  plan 
amendment  also  provides  that  all  employees 
with  at  lea.st  three  years  of  service  may  elect 
to  retain  the  prior  vesting  schedule.  The 
manner  in  which  employees  vest  in  their 
accrued  benefits  under  Plan  A  does  not 
discriminate  in  favor  of  HCEs  merely  because 
the  prior  vesting  schedule  continues  to  apply 
to  the  accrued  benefits  of  electing  employees, 
even  if,  at  the  time  of  the  election  or  in  future 
years,  the  prior  vesting  schedule  applies  only 
to  a  group  of  employees  that  does  not  satisfy 
section  410(b). 

Example  2.  The  facts  are  the  same  as  in 
Example  J,  except  that,  for  administrative 
convenience  in  complying  with  section 
411(a)(10)(B),  the  plan  amendment 
automatically  provides  all  employees 
employed  on  the  date  of  the  amendment  with 
the  higher  of  the  nonforfeitable  percentages 
determined  under  either  schedule.  The 
manner  in  which  employees  vest  in  their 
accrued  benefits  under  Plan  A  does  not 
discriminate  in  favor  of  HCEs  merely 
because,  for  administrative  convenience  in 
complying  with  section  411(a)(10l.  the 
amendment  exceeds  the  requirements  of 
section  4n(a)(10).  The  result  would  be  the 
same  if  the  plan  amendment  automatically 
provided  the  higher  of  the  nonforfeitable 
percentages  only  to  those  employees  with  at 
least  three  years  of  ser\'ice. 

Example  3.  (a)  Employer  Y  maintains  Plan 
B  covering  all  of  its  employees.  On  lanuary 
1. 1996,  Employer  Y  sells  Division  M  to 
Employer  Z,  and  all  of  the  employees  in 
Division  M  become  employees  of  Employer 
Z.  Employer  Y  obtains  a  determination  letter 
that  the  resulting  cessation  of  participation 
by  these  employees  in  Plan  B  constitutes  a 
partial  termination.  Therefore,  in  order  to 
satisfy  section  411(d)(3).  Plan  B  fully  vests 
the  accrued  benefit  of  each  of  the  employees 
of  Division  M  whose  participation  in  Plan  B 
ceased  as  a  result  of  the  sale  on  January  1, 
1996. 

(b)  The  manner  in  which  employees  vest 
in  their  accrued  benefits  under  Plan  B  does 
not  discriminate  in  favor  of  HCEs  merely 
because,  in  order  to  satisfy  section  411  (d)(3). 
the  accrued  benefits  of  all  emptoyccs  affected 


by  the  partial  termination  become  fully 
vested.  This  is  true  even  if  the  affected  group 
of  employees  does  not  satisfy  section  410(b). 

Example  4.  (a)  The  facts  are  the  same  as  in 
Example  3.  except  that  Employer  Y  does  not 
obtain  a  determination  letter  that  the  sale  of 
Division  M  to  Employer  Z  will  cause  a  partial 
termination.  Instead,  based  on  its  reasonable 
belief  that  the  sale  will  cause  a  partial 
termination,  and  in  order  to  ensure  that  Plan 
B  will  satisfy  section  411(d)(3),  Employer  Y 
amends  Plan  B  to  vest  fully  the  accrued 
benefit  on  January  1, 1996  of  each  of  the 
employees  it  reasonably  believes  to  be  an 
affec:ted  employee. 

(b)  The  manner  in  which  employees  vest 
in  their  accrued  benefits  under  Plan  B  does 
not  discriminate  in  favor  of  HCEs  merely 
because,  based  on  Employer  Y's  reasonable 
belief  that  tiie  sale  will  cause  a  partial 
termination.  Plan  B  is  amended  to  vest  fully 
the  accrued  benefits  of  each  of  the  employees 
it  reasonably  believes  to  be  an  affected 
employee. 

(d)  Service-crediting  rules — (1) 
0\'cniew — (i)  In  general.  A  defined 
benefit  plan  or  a  defined  contribution 
plan  does  not  satisfy  this  paragraph  (d) 
with  respect  to  the  manner  in  which 
service  is  credited  under  the  plan  unless 
the  plan  satisfies  paragraph  (d)(2]  of  this 
section.  Paragraph  (d)(3)  of  this  section 
provides  rules  for  detet^nining  whether 
service  other  than  actual  service  with 
the  employer  may  be  taken  into  account 
in  determining  whether  a  defined 
benefit  plan  or  a  defined  contribution 
plan  satisfies  §  1.401(a)(4)-l  (b)(2)  or 
(b)(3).  (However,  for  purposes  of  cross- 
testing  a  defined  contribution  plan,  only 
years  in  which  the  employee  benefited 
under  the  plan  may  be  taken  into 
account  in  determining  equivalent 
accrual  rates.  See  §  1.401(a)(4)- 
8(b)(2)(i).)  The  rules  of  this  paragraph 
(d)  apply  separately  to  service  credited 
under  a  plan  for  each  different  purpose 
under  the  plan,  including,  but  not 
limited  to:  application  of  the  benefit 
formula  (benefit  service),  application  of 
the  accrual  method  (accrual  service), 
application  of  the  vesting  schedule 
(vesting  service),  entitlement  to  benefits, 
rights,  and  features  (entitlement 
service),  application  of  the  requirements 
for  eligibility  to  participate  in  the  plan 
(eligibility  service). 

(ii)  Special  rule  for  pre-effective  date 
service.  A  plan  is  deemed  to  satisfy  this 
paragraph  (d)  with  respect  to  service 
credited  for  periods  prior  to  the  effective 
date  applicable  to  the  plan  under 
§  1.401  (a)(4)-13  (a)  or  (b)  under  a  plan 
provision  adopted  and  in  effect  as  of 
February  11,  1993  (and  any  such  service 
may  be  taken  into  account  for  purposes 
of  satisfying  §  1.401  (a)(4)-l  (b)(2)  or 
(b)(3)).  if  the  plan  satisfied  the 
applicable  nondiscrimination 
requirements  with  respect  to  the  service 
that  were  in  effect  fof  all  relevant 


periods  prior  to  the  applicable  effective 
date. 

(2)  Manner  of  crediting  service — (i) 
General  rule.  A  plan  satisfies  this 
paragraph  (d)(2)  if.  on  the  basis  of  all  of 
the  relevant  facts  and  circumstances,  the 
manner  in  which  employees*  service  is 
credited  for  all  purposes  under  the  plan 
does  not  discriminate  in  favor  of  HCEs. 

(ii)  Equivalent  service-crediting 
methods.  For  purposes  of  this  paragraph 
(d)(2),  a  service-crediting  method  used 
for  a  specified  purpose  that  is  based  on 
hours  of  service,  as  provided  in  29  CFR 
2530.200b-2,  and  a  service-crediting 
method  used  for  the  same  purpose  that 
is  based  on  one  of  the  equivalencies  set 
forth  in  29  CFR  2530.2Q0b-3.  are  treated 
as  equivalent  if  the  service-crediting 
methods  are  otherwise  the  same. 

(iii)  Safe  harbor  for  service-crediting. 
The  manner  in  which  service  is  credited 
under  a  plan  for  a  specified  purpose  is 
deemed  to  satisfy  this  paragraph  (d)(2) 
if  each  combination  of  service-crediting 
provisions  applied  for  that  purpose 
would  .satisfy  the  nondiscriminatory 
availability  requirements  of 
§  1.401(a)(4)— 4  if  that  combination  were 
an  other  right  or  feature. 

(iv)  Examples.  The  following 
examples  illustrate  the  rules  in  this 
paragraph  (d)(2): 

Example  1.  (a)  Plan  A  covers  both  salaried 
employees  and  hourly  employees.  All  of  the 
HCis  in  Plan  A  are  salaried  employees.  For 
administrative  convenience,  salaried 
employees  in  Plan  A  (none  of  whom  are  part- 
time)  have  their  years  of  service  calculated  in 
accordance  with  the  elapsed  time  provisions 
in  §  1.410(a)-7.  Hourly  employees  in  Plan  A 
(most  of  whom  are  scheduled  to  work  2,000 
hours  in  a  year)  have  their  hours  of  service 
calculated  in  accordance  with  29  CFR 
2530.2U0b-2  and  are  credited  with  a  year  of 
service  for  each  plan  year  in  which  they 
complete  1,000  hours  of  service. 

(b)  Plan  A  does  not  fail  to  satisfy  this 
paragraph  (d)(2)  merely  because  different 
service-crediting  provisions  are  applied  to 
salaried  and  hourly  employees  for 
administrative  convenience.  The  service- 
crediting  provisions  for  hourly  employees  in 
Plan  A  are  reasonably  comparable  to  the 
service-crediting  provisions  for  salaried 
employees.  This  is  because  the  amount  of 
service  credited  to  hourly  employees  who 
complete  fewer  than  1.000  hours  of  service 
hefoTe  termination  of  employment  (i.e.,  quit. 
retirement,  discharge,  or  death)  during  the 
plan  year  (and  are  treated  less  favorably  than 
the  salaried  employees  with  the  same  period 
of  employment  during  the  plan  year)  is 
balanced  by  the  amount  of  service  credited 
to  hourly  employees  who  complete  more 
than  1,000  hours  of  service  before 
termination  of  employment  during  the  plan 
year  (who  are  treated  more  favorably  than  the 
salaried  employees  with  the  same  period  of 
employment  during  the  plan  year). 

Expmple  2.  (a)  The  focts  are  the  same  as  in 
Example  1,  except  Plan  A  requires  hourly 
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employees  to  complete  2.000  hours  of  service 
in  order  to  be  credited  with  a  full  year  of 
service,  with  a  pro  rata  reduction  for  hourly 
employees  who  complete  fewer  than  2.000 
hours  of  service. 

(b)  Plan  A  does  not  fail  to  satisfy  this 
paragraph  (d)(2)  merely  because  different 
service-crediting  provisions  are  applied  to 
salaried  and  hourly  employees  for 
administrative  convenience.  The  service- 
crediting  provisions  for  hourly  employees  in 
Plan  A  are  reasonably  comparable  to  the 
service-crediting  provisions  for  salaried 
employees.  This  is  because  the  amount  of 
service  credited  to  hourly  employees  whose 
employment  terminates  (i.e.,  quit,  retire,  are 
discharged,  or  die)  during  the  plan  year  is 
reasonably  comparable  to  the  amount  of 
service  credited  to  salaried  employees  whose 
employment  is  terminated  during  the  plan 
year  with  the  same  period  of  employment 
during  the  plan  year. 

(3)  Service-crediting  period — (i) 
Limitation  on  service  taken  into 
account — (A)  General  rule.  Except  as 
otherwise  provided  in  this  paragraph 
(d)(3),  service  for  periods  in  which  an 
employee  does  not  perform  services  as 
an  employee  of  the  employer  or  in 
which  the  anriployee  did  not  participate 
in  the  plan  may  not  be  taken  into 
account  in  determining  whether  the 
plan  satisfies  §  1.401(a)(4)-l  (b)(2)  and 
(b)(3).  In  addition,  in  determining 
whether  a  plan  satisfies  §  1.401(a)(4)-l 
(b)(2)  and  fb)(3),  no  more  than  one  year 
of  service  may  be  taken  into  account 
with  respect  to  any  12-consecutive- 
month  period  (with  adjustments  for 
shorter  periods,  if  appropriate)  unless 
the  additional  service  is  required  to  be 
credited  under  section  410  or  411, 
whichever  is  applicable. 

(B)  Past  service.  Notwithstanding 
paragraph  (d)(3)(i)(A)  of  this  section, 
service  for  periods  in  which  an 
employee  performed  services  as  an 
employee  of  the  employer  and  did  not 
participate  in  a  plan,  but  in  which  the 
employee  would  have  participated  in 
the  plan  but  for  the  fact  that  the  plan  (or 
the  plan  amendment  extending  coverage 
to  the  employee)  was  not  in  existence 
during  that  period,  may  be  taken  into 
account  in  determining  whether  the 
plan  satisfies  §  1.401(a)(4)-l  (b)(2)  and 
(b)(3).  This  is  because  service  for  such 
periods  generally  would  have  been 
credited  for  the  employee  but  for  the 
timing  of  the  plan  establishment  or 
amendment,  and  the  timing  of  the  plan 
establishment  or  amendment  must 
satisfy  §1.401  (a)(4)-5(a). 

(C)  Pre-participation  and  imputed 
service.  Notwithstanding  paragraph 
(d)(3)(i)(A)  of  this  section,  to  the  extent 
that  a  plan  treats  pre-participation 
service  and  imputed  service  as  actual 
service  with  the  employer,  such  service 
may  be  taken  into  account  in 


determining  whether  the  plan  satisfies 
§  1.40l(a)(4)-l  (b)(2)  and  (b)(?)  if  the 
service  satisfies  each  of  the 
requirements  in  paragraph  (d)(3)(iii)  of 
this  section  taking  into  account,  in  the 
case  of  imputed  service,  the  additional 
rules  in  paragraph  (d)(3)(iv)  of  this 
section. 

(D)  Additional  lirritations  en  service- 
crediting  in  the  case  of  certain  offsets. 
Notwithstanding  paragraphs  (d)(3)(i)  (B) 
and  (C)  of  this  section,  if  a  plan  credits 
benefit  service  or  accrual  serv  ice  under 
paragraph  (d)(3)(i)  (B)  or  (C)  of  this 
section  for  a  period  before  an  employee 
becomes  a  participant  in  the  plan,  but 
offsets  the  benefits  determined  under 
the  plan  by  benefits  under  another  plan 
(whether  or  not  qualified  or  terminated) 
that  are  attributable  to  the  same  period 
for  which  that  service  is  credited,  then 
that  service  may  not  be  taken  into 
account  for  purposes  of  determining 
whether  the  first  plan  satisfies 
§  1.401(a)(4)-l  (b)(2)  or  (b)(3)  unless  the 
offset  provision  applies  on  the  same 
basis  to  all  similarly-situated  -employees 
(within  the  meaning  of  paragraph 
(d)(3)(iii)(A)  of  this  section). 

(ii)  Definitions — (A)  Pre-participation 
service.  For  purposes  of  this  section, 
pre-participation  service  inch  des  all 
years  of  service  credited  under  a  plan 
for  yeais  of  service  with  the  employer  or 
a  prior  employer  for  periods  before  the 
employee  commenced  or  recommenced 
participation  in  the  olan  (other  than 
past  service  described  in  paragraph 
(d)(3)(i)(B)  of  this  section). 

(B)  Imputed  service.  For  purposes  of 
this  section,  imputed  service  includes 
any  service  credited  for  perioc  s  after  an 
employee  has  comrrenced  participation 
in  a  plan  while  the  employee  s  not 
performing  services  as  an  employee  for 
the  employer  (including  a  per  od  in 
which  the  employee  performs  services 
for  another  employer,  e.g.,  a  joint 
venture),  or  while  the  employee  has  a 
reduced  work  schedule  and  would  not 
otherwise  be  credited  with  service  at  the 
level  being  credited  under  the  general 
terms  of  the  plan. 

(iii)  Bequirements  for  pre- 
participation  and  imputed  sernce — (A) 
Provision  applied  tc  all  simila-ly- 
situated  employees — (J)  General  rule.  A 
plan  provision  crediting  pre- 
participation  service  or  imputed  ser\'ice 
to  any  HCE  must  apoly  on  the  same 
terms  to  all  similarly-situated  >IHCEs. 
Whether  two  emplovees  are  siiiilarly 
situated  for  this  purpose  must  be 
determined  based  on  reasonab  e 
business  criteria,  generally  tak  ng  into 
account  only  the  circumstances 
resulting  in  the  employees  being 
covered  under  the  plan  or  beirg  granted 
imputed  service  and  on  the  situation  of 


the  employees  (e.g.,  the  plan  in  which 
the  employees  benefit  or  the  employer 
by  which  they  are  employed)  during  the 
period  for  which  the  pre-participation 
service  or  imputed  service  is  credited. 
For  example,  employees  who  enter  a 
plan  as  a  result  of  a  particular  merger 
and  who  participated  in  the  same  plan 
of  a  prior  employer  are  generally 
similarly  situated.  As  another  example, 
employees  who  are  transferred  to 
different  joint  ventures  or  different 
spun-off  divisions  are  generally  not 
similarly  situated. 

(2)  Examples.  The  following  examples 
illustrate  the  rules  in  this  paragraph 
(d)(3)(iii)(A): 

Example  t.  Employer  X  maintains  defined 
benefit  Plans  A  and  B  and  defined 
contribution  Plan  C  Plan  A  covers  all 
employees  who  work  at  the  headquarters  of 
Employer  X.  Plan  B  covers  some  employees 
in  Division  M  of  Employer  X,  and  Plan  C 
covers  the  other  employees  of  Division  M. 
Plans  B  and  C  have  not  been  aggregated  for 
purposes  of  satisfying  section  401(a)(4)  or 
410(b)  for  the  period  for  which  service  is 
being  credited.  Plan  A  provides  that, 
whenever  an  employee  covered  by  Plan  B 
transfers  from  Division  M  to  the 
headquarters,  the  employee's  service  credited 
under  Plan  B  is  credited  under  Plan  A,  and 
the  employee's  benefit  under  Plan  A  is  offset 
by  the  employee's  benefit  under  Plan  B. 
However,  Plan  A  provides  for  no  similar 
recognition  of  service  or  offset  for  employees 
covered  by  Plan  C  who  transfer  from  Division 
M  to  the  headquarters.  Plan  A  does  not  fail 
to  satisfy  this  paragraph  (d){3)(iii)(A)  merely 
because  it  credits  service  for  employees 
transferring  from  Plan  B  but  not  from  Plan  C, 
because  it  is  reasonable  to  treat  employees 
ftarticipating  in  different  plans  that  have  not 
been  aggregated  as  not  being  similarly 
situated. 

Example  2.  The  facts  are  the  same  as  in 
Example  1.  except  that  Employer  X  acquires 
two  trades  or  businesses  from  different 
employers.  Employees  of  the  acquired  trades 
or  businesses  become  employees  of  Division 
M  and  become  covered  by  Plan  B.  In 
addition.  Plan  B  is  amended  to  credit  service 
with  one  of  the  trades  or  businesses  but  not 
the  other.  Plan  B  does  not  fail  to  satisfy  this 
paragraph  (d)(3)(iii)(A)  merely  because  it 
credits  service  for  one  acquired  trade  or 
business  but  not  another,  because  it  is 
reasonable  to  treat  employees  of  one  acquired 
trade  or  business  as  not  similarly  situated  to 
employees  of  another  Jbquired  trade  or 
business. 

(B)  Legitimate  business  reason — (I) 
General  rule.  There  must  be  a  legitimate 
business  reason,  based  on  all  of  the 
relevant  facts  and  circumstances,  for  a 
plan  to  credit  imputed  service  or  for  a 
plan  to  credit  pre-participation  service 
for  a  j>eriod  of  service  with  another 
employer. 

(2)  Relevant  facts  and  circumstances 
when  crediting  sen'ice  with  another 
employer.  The  following  are  examples 
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of  relevant  facts  and  circumstances  for 
determining  whether  a  legitimate 
business  reason  exists  for  a  plan  to 
credit  pre-participation  or  imputed 
service  for  a  period  of  service  with 
another  employer  as  service  with  the 
employer  whether  one  employer  has  a 
significant  ownership,  control,  or 
similar  interest  in.  or  relationship  with, 
the  other  employer  (though  not  enough 
to  cause  the  two  employers  to  be  treated 
as  a  single  employer  under  section  414): 
whether  the  two  employers  share 
interrelated  business  operations; 
whether  the  employers  maintain  the 
same  multiple-employer  plan;  whether 
the  employers  share  similar  attributes, 
such  as  operation  in  the  same  industry 
or  the  same  geographic  area;  and 
whether  the  employees  are  an  acquired 
group  of  employees  or  the  employees 
became  employed  by  the  other  employer 
in  a  transaction  between  the  two 
employers  that  was  a  stock  or  asset 
acquisition,  merger,  or  other  similar 
transaction  involving  a  change  in  the 
employer  of  the  employees  of  a  trade  or 
business.  Other  factors  may  also  be 
relevant  for  this  purpose,  such  as  the 
plan's  treatment  of  service  with  other 
employers  with  which  the  employer  has 
a  similar  relationship  and  the  type  of 
service  being  credited  (e.g.,  vesting 
service  as  compared  to  benefit  service  or 
accrual  service).  A  legitimate  business 
reason  is  deemed  to  exist  for  a  plan  to 
credit  military  service  as  service  with 
the  employer. 

(3)  Examples.  The  following  examples 
illustrate  the  rules  in  this  paragraph 
(d)(3)(iii)(B): 

Exampla  1.  Twenty  unrelated  employers 
jointly  spoasor  a  multiple-employer  plan  that 
covers  all  employees  uf  the  employers.  From 
time  to  time,  employees  transfer  emplovment 
among  the  employers.  There  is  a  legitimate 
busmess  reason  for  a  disaggregated  portion  of 
the  plan  that  benefits  the  employees  of  one 
of  the  employers  to  treat  service  with  any  of 
the  other  employers  as  service  with  the 
employer. 

Example  2.  Employer  X  owns  20  percent 
of  the  outstanding  stock  of  Employer  Y.  From 
time  to  time,  employees  transfer  from 
Employer  X  to  Employer  Y  at  the  request  of 
Employer  X.  Employer  X  maintains  dePmed 
benefit  Plan  A.  Plan  A  provides  that  years  of 
service  include  an  employee's  years  of 
service  with  Employer  Y.  There  is  a 
legitimate  business  reason  for  Plan  A  to 
OBdit  service  with  Employer  Y  because 
Employer  X,  through  its  20-percent 
ownership  interest,  benefits  from  the  service 
that  the  transferred  employees  provide  to 
Employer  Y. 

Example  3.  Employer  Z  manufactures 
widgets  and  belongs  to  the  National  Widget 
Manufacturers'  Association.  From  time  to 
time.  Employer  Z  hires  employees  from  other 
widget  manufacturers.  Employer  Z  maintains 
a  dcHned  benefit  plan.  Plan  B,  which  credits 


pre-participation  service  for  periods  of 
service  with  all  other  members  of  the 
Association  located  in  the  western  half  of  the 
United  States  as  service  with  Employer  Z. 
There  is  a  legitimate  business  reason  for  Plan 
B  to  treat  service  with  other  memtxjrs  of  the 
Association  as  service  with  Employer  Z. 

(C)  No  significant  discrimination — (I) 
General  rule.  Based  on  all  of  the 
relevant  facts  and  circumstances,  a  plan 
provision  crediting  pre-participation  or 
imputed  service  must  not  by  design  or 
in  operation  discriminate  significantly 
in  favor  of  HCEs. 

[2]  Relevant  facts  and  circumstances. 
The  following  are  examples  of  relevant 
facts  and  circumstances  for  determining 
whether  a  plan  provision  crediting  pre- 
participation  service  or  imputed  service 
discriminates  significantly  in  favor  of 
HCEs:  whether  the  service  credit  does 
not  duplicate  benefits  but  merely  makes 
an  employee  whole  (i.e.,  prevents  the 
employee  ht)m  being  disadvantaged 
with  respect  to  benefits  by  a  change  in 
job  or  employer  or  provides  the 
employee  with  benefits  comparable  to 
those  of  other  employees):  the  degree  of 
business  ties  between  the  current 
employer  and  the  prior  employer,  such 
as  the  degree  of  ownership  interest  or 
other  affiliation:  the  degree  of  excess 
coverage  under  section  410(b)  of  NHCEs 
for  the  plan  crediting  the  service,  taking 
into  account  employees  who  are 
credited  with  pre-participation  service; 
whether  the  other  employer  maintains  a 
qualified  plan  for  its  employees;  the 
existence  of  reciprocal  service  credit 
under  other  plans  of  the  employer  or  the 
prior  employer;  the  circumstances 
underlying  the  employee's  transfer  into 
the  group  of  en^ployees  covered  by  the 
plan;  the  type  of  service  being  credited; 
and  the  relative  number  of  employees 
other  than  five-percent  owners  or  the 
most  highly-paid  HCEs  of  the  employer 
(determined  without  regard  to  the  one 
officer  rule  of  section  414(q)(5)(B))  who 
are  being  credited  with  pre-participation 
service  or  imputed  service.  "The  relative 
number  referred  to  in  the  last  factor  is 
determined  taking  into  account  all 
employees  who  have  been  over  time,  or 
are  reasonably  expected  to  be  in  the 
future,  credited  with  such  service. 

[3]  Examples.  The  following  examples 
illustrate  the  rules  in  this  paragraph 
(d)(3)(iii)(C).  It  is  assumed  that  facts  not 
described  in  an  example  do  not,  in  the 
aggregate,  suggest  that  the  relevant  plan 
provision  either  does  or  does  not 
discriminate  significantly  in  favor  of 
HCEs. 

Example  1.  (a)  Employer  U  maintains 
defined  benefit  Plans  A  and  B.  Plan  A  covers 
all  employees  who  work  at  the  headquarters 
of  Employer  U.  Plan  B  covers  all  employees 
of  Division  M  of  Employer  U.  Plan  A 


provides  that,  whenever  an  employee 
transfers  bom  Division  M  to  the 
headquarters,  the  employee's  service  credited 
under  Plan  B  is  credited  under  Plan  A,  and 
the  employee's  benefit  under  Plan  A  is  offset 
by  the  employee's  benefit  under  Plan  B. 
Employees,  including  a  meaningful  number 
of  NHCEs.  are  periodically  transferred  from 
Division  M  to  the  headquarters  of  Employer 
U  for  bona  fide  business  reasons. 

(b)  The  Plan  A  provision  crediting  service 
under  Plan  B  does  not  discriminate 
significantly  in  favor  of  HCEs.  The  provision 
is  designed  only  to  prevent  employees  from 
being  disadvantaged  by  t>eing  transferred 
from  Division  M  to  the  headquarters,  and  a 
meaningful  number  of  NHCEs  can  be 
expected  to  benefit  from  it. 

Example  2.  (a)  The  facts  are  the  same  as  in 
Example  1,  except  that  the  only  employees 
transferred  from  Division  M  to  the 
headquarters  of  Employer  II  am  HCEs  (but 
not  the  most  highly-paid  HCEs  of  Employer 
tJ). 

(b)  Employer  U  determines  that  Plan  A 
would  have  satisfied  sections  401(a)(4)  and 
410(b)  for  the  period  for  which  the 
transfierred  employees  are  being  credited 
with  pre-participation  service  had  the 
employees  participated  in  Plan  A  during  that 
period.  This  determination  is  based  on  test 
results  under  seciions  401(a)(4)  and  410(b) 
for  the  current  year,  taking  into  account 
significant  demographic  changes  over  this 
period. 

(c)  The  Plan  A  provision  crediting  service 
under  Plan  B  does  not  significantly 
discriminate  in  favor  of  HCEs  in  the  current 
year.  This  conclusion  is  based  on  the  fact  that 
the  circumstances  underlying  the  transfers 
indicate  that  they  were  made  for  bona  fide 
business  reasons,  that  Plan  A  would  have 
satisfied  sections  401(a)(4)  and  410(b)  had 
the  transferred  employees  participated  in 
Plan  A  during  the  period  for  which  the  pre- 
participation  service  is  credited,  and  that  the 
transferred  employees  are  not  the  most 
highly-paid  HCEs  of  Employer  U. 

Example  3.  (a)  The  facts  are  the  same  as  in 
Example  I.  except  that  the  only  employee 
who  is  transferred  from  Division  M  to  the 
headquarters  of  Employer  U  is  Employee  P, 
who  is  among  the  most  highly-paid  HCEs  of 
Employer  U.  Plan  A  pnwides  an  unreduced 
early  retirement  benefit  at  age  55  for 
employees  with  20  years  of  service,  but  Plan 
B's  early  retirement  benefits  are  not 
subsidized.  Employee  P  is  transferred  to  the 
headquarters  with  20  years  of  service 
credited  under  Plan  B  and  shortly  before 
attainment  of  age  55.  Employee  P  is  expected 
to  retire  upon  reaching  age  55. 

(b)  The  Plan  A  provision  crediting  service 
under  Plan  B  discriminates  significantly  in 
favor  of  HCEs  in  the  year  of  the  transfier.  This 
is  because  the  circumstances  underlying  this 
transfer  (i.e.,  its  occurrence  shortly  before 
Employee  P's  expected  retirement  and  the 
fact  that  the  transfer  significantly  increased 
Employee  P's  early  retirement  benefits) 
indicate  that  Employee  P  was  transferred  to 
the  headquarters  primarily  to  obtain  the 
higher  fiension  benefits  provided  under  Plan 
A. 

(c)  Because  of  this  conclusion,  the  pre- 
participation  service  credited  to  Employee  P 
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cannot  be  taken  into  account  in  determining 
whether  Plan  A  satisfies  §  1.401(a)(4)-l  (b)(2) 
and  (b)(3).  Thus,  if  Plan  A  credits  the  service, 
it  cannot  be  a  safe  harbor  plan  because  the 
l)enent  formula  will  take  into  account  service 
that  may  not  be  taken  into  account  under  this 
paragraph  (d)(3).  In  addition,  Employee  P's 
accrual  rates  under  the  general  test  in 
§  1.401  (a)(4)-3(c)  are  likely  to  be  higher  than 
those  of  other  employees  because,  while  the 
pre-participation  service  may  be  used  to 
determine  Employee  P's  benefits  under  Plan 
A,  the  service  must  be  disregarded  in 
determining  Employee  P's  testing  service. 
Also,  if  Employee  P's  pre-participation 
service  is  used  in  determining  Employee  P's 
entitlement  to  a  b^neHt,  right,  or  feature 
under  Plan  A,  the  fact  that  the  service  must 
be  disregarded  in  determining  Employee  P's 
entitlement  service  for  purposes  of 
§  1.401(a)(4)-4  may  cause  the  benefit,  right, 
or  feature  to  be  treated  as  a  separate  benefit, 
right,  or  feature  that  is  currently  available 
only  to  Employee  P. 

Example  4.  (a)  Employer  V  manufactures 
widgets  and  belongs  to  the  National  Widget 
Manufacturers'  Association.  Each  member  of 
the  Association  maintains  a  defined  benefit 
plan  that  credits  pre-participation  service  for 
periods  of  service  with  other  members  and 
offsets  benefits  under  the  plan  by  benefits 
under  the  plans  of  the  other  members. 
Employer  V  maintains  defined  benefit  Plan 
C  Employer  V  periodically  hires  employees 
from  other  widget  manufacturers  who  are  not 
among  its  most  highly-paid  HCEs.  In  1997, 
however,  the  only  employee  hired  by 
Employer  V  from  another  member  of  the 
Association  is  Employee  Q,  who  is  among 
Employer  V's  most  highly-paid  HCEs. 
Employee  Q  receives  pre-participation 
service  credit  in  accordance  with  the  terms 
of  Plan  C  Some  of  the  plans  maintained  by 
other  members  of  the  Association  credited 
pre-participation  service  to  NHCEs  for  the 
same  [>erioid  for  which  the  pre-participation 
service  is  credited  to  Employee  Q. 

(b)  The  provision  of  Plan  C  crediting  pre- 
participation  service  with  other  members  of 
the  Association  does  not  discriminate 
significantly  in  1997,  despite  the  fact  that  the 
only  employee  who  received  pre- 
participation  service  credit  under  the 
provision  in  that  year  was  among  the  most 
highly-paid  HCEs  of  Employer  V  This 
conclusion  is  based  on  the  relative  number 
of  employees  other  than  Employer  V's  most 
highly-paid  HCEs  who  have  been  credited  in 
the  past,  or  are  reasonably  expected  to  be 
credited  in  the  future,  with  pre-participation 
service  for  periods  of  service  with  other 
members  of  the  Association,  and  the  fact  that 
other  employees  who  are  NHCEs  are  being 
credited  with  pre-participation  service  under 
a  reciprocal  agreement. 

Example  5.  Employer  W  owns  79  percent 
of  the  outstanding  stock  of  Employer  X.  From 
time  to  time,  employees  transfer  from 
Employer  W  to  Employer  X  at  the  request  of 
Employer  W.  The  only  employees  who  have 
ever  been  transferred  are  HCEs.  Employer  W 
maintains  a  defined  benefit  plan.  Plan  D, 
which  credits  employees  transferred  to 
Employer  X  with  imputed  benefit  and 
accrual  service  while  employed  by  Employer 
X.  Employer  X  maintains  no  qualified  plan. 


Plan  D  would  fail  either  section  401(a)(4)  or 
section  410(b)  in  the  current  plan  year  if  the 
individuals  employed  t>y  Employer  X  were 
treated  as  employed  by  Employer  W.  In 
addition.  Plan  D  would  fail  either  section 
401(a)(4)  or  section  410(b)  in  the  current  plan 
year  if  the  portion  of  Plan  D  covering  the 
transferred  employees  were  treated  as 
maintained  by  Emplc  yer  X.  The  Plan  D 
provision  crediting  imputed  ben»fif  and 
accrual  service  to  employees  trar;sferred  to 
Employer  X  significaitly  discrirrinates  in 
favor  of  HCEs  in  the  current  plar  year. 

Example  6.  The  facts  are  the  s£  me  as  in 
Example  5,  except  that  Plan  D  credits  the 
individuals  who  transfer  to  Emp  oyer  X  only 
with  imputed  vesting  and  entitlement 
service.  The  Plan  D  provision  crediting 
imputed  vesting  and  entitlement  service  to 
individuals  transferred  to  Employer  X  does 
not  significantly  discriminate  in  favor  of 
HCEs  in  the  current  plan  year,  bi  cause  there 
is  less  potential  for  discriminate  n  when  the 
only  types  of  service  being  Lmpu.ed  are 
vesting  and  entitlement  service. 

(iv)  Additional  rules  for  in  puted 
service — (A)  Legitimate  busiress  reasons 
for  crediting  imputed  service— (1) 
General  rule.  A  legitimate  bt  siness 
reason  does  not  exist  for  a  plan  to 
impute  service  after  an  individual  has 
permanently  ceased  to  perfo  m  services 
as  an  employee  (within  the  r leaning  of 
§  1.410(b)-9)  for  the  employer 
maintaining  the  plan,  i.e.,  is  not 
expected  to  resume  perform!  ng  services 
as  an  employee  for  the  empl  jyer.  The 
preceding  sentence  does  not  apply  in 
the  case  of  an  individual  who  is  not 
performing  services  for  the  employer 
because  of  disability  or  is  pe-forming 
services  for  another  employe  r  under  an 
arrangement  (such  as  a  trans  fer  of  the 
employee  to  another  emploj  er)  that 
provides  some  ongoing  busi  less  benefit 
to  the  original  employer.  Thj  first 
sentence  in  this  paragraph 
(dK3)(iv)(A)(7)  also  does  no'  apply  in 
the  case  of  vesting  and  entit  ement 
service  if  the  employee  is  performing 
services  for  another  employ  ir  that  is 
being  treated  under  the  plar  as  actual 
service  with  the  original  en-ployer. 

[2)  Certain  presumptions  applicable. 
Whether  an  individual  has  jermanently 
ceased  to  perform  services ;  s  an 
employee  for  an  employer  i>  determined 
taking  into  account  all  of  tb  8  relevant 
facts  and  circumstances.  Tl  ere  is  a 
rebuttable  presumption  for  a  period  of 
up  to  two  years  that  an  ind  vidual  who 
has  ceased  to  perform  servi  oes  as  an 
employee  for  an  employer  s 
nonetheless  expected  to  resume 
performing  services  as  an  employee  for 
the  employer,  if  the  employer  continues 
to  treat  the  individual  as  ar.  employee 
for  significant  purposes  unrelated  to  the 
plan.  After  two  years,  there  is  a 
rebuttable  presumption  thrt  an 
individual  who  has  ceased  to  perform 


services  as  an  employee  for  the 
employer  is  not  expected  to  resume 
performing  services  as  an  employee  for 
the  employer.  The  fact  that  an 
individual  is  absent  to  perform  jury 
duty  or  military  service  automatically 
rebuts  the  latter  presumption.  Other 
evidence,  such  as  the  employer's  layoff 
policy,  the  terms  of  an  employment 
contract,  or  specific  leave  to  pursue  a 
degree  requiring  more  than  two  years  of 
study,  may  also  rebut  this  presumption. 

(3)  Imputed  service  for  part-time 
employees.  Rules  similar  to  the  rules  in 
paragraph  (d)(3)(iv)(A)  {!)  and  [2]  of  this 
section  apply  in  the  case  of  an  employee 
whose  work  hours  are  temporarily 
reduced  and  who  therefore  would 
normally  be  credited  with  service  at  a 
reduced  rate,  but  who  continues  to  be 
credited  with  service  at  the  same  rate  as 
before  the  reduction  (e.g.,  an  employee 
who  continues  to  be  credited  with 
service  as  if  the  employee  were  a  full- 
time  employee  during  a  temporary 
change  from  a  full-time  to  a  part-time 
work  schedule). 

(B)  Additional  factors  for  determining 
whether  a  provision  crediting  imputed 
serK'ice  discriminates  significantly.  In 
addition  to  the  factors  described  in 
paragraph  (d)(3)(iii)(C)(2)  of  this  section, 
relevant  facts  and  circumstances  for 
determining  whether  a  plan  provision 
crediting  imputed  service  during  a  leave 
of  absence  or  a  period  of  reduced 
services  discriminates  significantly 
include  any  employer  policies  or 
practices  that  restrict  the  ability  of 
employees  to  take  leaves  of  absence  or 
woric  temporarily  on  a  part-time  basis, 
respectively. 

(v)  Satisfaction  of  other  serx'ice- 
crediting  rules.  A  plan  does  not  fail  to 
satisfy  this  paragraph  (d)(3)  merely 
because  it  credits  service  to  the  extent 
necessary  to  satisfy  the  service-crediting 
rules  in  section  410(a),  411(a),  413,  or 
414(a),  §  1.410(a)-7  (elapsed-time 
method  of  service-crediting)  or  29  CFR 
2530.200b-2  (regarding  hours  of  service 
to  be  credited),  whichever  is  applicable, 
or  29  CFR  §  2530.204-2(d)  (regarding 
double  proration  of  service  and 
compensation). 

(e)  Family  aggregation  rules. 
|Re.ser\'edl 

(f)  Governmental  plans.  [Resetted] 

(g)  Corrective  amendments — (1)  In 
general.  A  corrective  amendment  that 
satisfies  the  rules  of  this  paragraph  (g) 
is  taken  into  account  for  purposes  of 
satisfying  certain  section  401(a) 
requirements  for  a  plan  year,  by  treating 
the  corrective  amendment  as  if  it  were 
adopted  and  effective  as  of  the  first  day 
of  the  plan  year.  These  rules  apply  in 
addition  to  the  rules  of  section  401(b). 
Paragraph  (g)(2)  of  this  section  describes 
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the  scope  of  the  corrective  amendments 
that  are  permitted  to  be  made.  Paragraph 
(g)(3)  of  this  section  specifies  the 
conditions  under  which  a  corrective 
amendment  may  be  made.  Paragraph 
(g)(4)  of  this  section  provides  a  rule 
prohibiting  a  corrective  amendment 
from  tHJing  taken  into  account  to  the 
extent  that  it  does  not  have  substance. 
Paragraph  (g)(5)  of  this  section  discusses 
the  effed  of  the  corrective  amendments 
permitted  under  this  paragraph  (g) 
under  provisions  other  than  se<:tion 
401(a). 

(2)  Scope  of  corrective  atnendmenis. 
For  purposes  of  satisfying  the  minimum 
coverage  requirements  of  sec;tion  410(b). 
the  nondiscriminatory  amount 
requirement  of  §  1.40'l(a)(4)-l(b)(2).  or 
the  nondiscriminatory  plan  amendment 
requirement  of  §  1.40"l(a)(4)-l(b)(4).  a 
corrective  amendment  may  retroactively 
increase  accruals  or  allocations  for 
employees  who  benefited  under  the 
plan  during  the  plan  year  being 
corrected,  or  may  grant  accruals  or 
ailo<:ations  to  individuals  who  did  not 
benefit  under  the  plan  during  the  plan 
year  being  corrected.  In  addition,  for 
purposes  of  satisfying  the 
nondiscriminatory  current  availability 
requirement  of  §  1.401(a)(4)-4(b)  for 
benefits,  rights,  or  features,  a  corrective 
amendment  may  make  a  benefit,  right, 
or  feature  available  to  employees  to 
whom  it  was  previously  not  available.  A 
corrective  amendment  may  not, 
however,  correct  for  a  failure  to 
inrx)rporate  the  pre-termination 
restrictions  of  §  1.401{a)(4)-5(b). 

(3)  Conditions  for  corrective 
amendments — (i)  In  general.  A 
corrective  amendment  is  not  taken  into 
account  prior  to  its  adoption  under  this 
paragraph  (g)  unless  it  satisfies  each  of 
the  requirements  of  paragraph  (g)(3)  (ii) 
through  (vii)  of  this  section,  whichever 
are  applicable.  Thus,  for  example,  if  any 
of  the  applicable  requirements  are  not 
satisfied,  any  additional  accruals  arising 
from  an  amendment  adopted  after  the 
end  of  a  plan  year  are  not  given 
retroactive  effect  and,  thus,  are  tested  in 
the  plan  year  in  which  the  amendment 
is  adopted. 

(ii)  Benefits  not  reduced.  Except  as 
permitted  under  paragraph 
(g)(3)(vi)(C)(2)  of  this  section,  the 
corrective  amendment  may  not  result  in 
a  reduction  of  an  employee's  benefits 
(including  any  benefit,  right,  or  feature), 
determined  based  on  the  terms  of  the 
plan  in  effect  immediately  before  the 
amendment. 

(iii)  Amendment  effective  for  all 
purposes.  For  purposes  of  determining 
an  employee's  rights  and  benefits  under 
the  plan,  the  corrective  amendment 
must  generally  be  effective  as  if  the 


amendment  had  been  made  on  the  first 
day  of  the  plan  year  being  corrected. 
Thus,  if  the  corrective  amendment  is 
made  af^er  the  close  of  the  plan  year 
being  corrected,  an  employee's 
allocations  or  accruals,  along  with  the 
as.sociated  benefits,  rights,  and  features, 
must  be  increased  to  the  level  at  which 
they  would  have  been  had  the 
amendment  been  in  effect  for  the  entire 
preceding  plan  year.  Accordingly,  such 
increases  are  taken  into  account  for 
testing  purpo.ses  as  if  the  increases  had 
actually  occurred  in  the  prior  plan  year. 
However,  to  the  extent  that  an 
amendment  makes  a  benefit,  right,  or 
feature  available  to  a  group  of 
employees,  the  amendment  does  not  fail 
to  satisfy  this  paragraph  (g)(3){iii) 
merely  because  it  is  not  effective  prior 
to  the  date  of  adoption  and,  therefore, 
the  benefit,  right,  or  feature  is  not  made 
currently  available  to  those  employees 
before  that  date. 

(iv)  Time  when  amendment  mast  be 
adopted  and  put  into  effect — (A) 
General  rule.  Any  corrective 
amendment  intended  to  apply  to  the 
preceding  plan  year  must  be  adopted 
and  implemented  on  or  before  the  15th 
day  of  the  10th  month  after  the  close  of 
the  plan  year  in  order  to  be  taken  into 
account  for  the  preceding  plan  year. 

(B)  Determination  letter  requested  by 
employer  or  plan  administrator.  If.  on  or 
before  the  end  of  the  period  set  forth  in 
paragraph  (g)(3)(iv)(A)  of  this  .section, 
the  employer  or  plan  administrator  files 
a  request  pursuant  to  §601.20l(o)  of  this 
chapter  (Statement  of  Procedural  Rules) 
for  a  determination  letter  on  the 
amendment,  the  initial  or  continuing 
qualification  of  the  plan,  or  the  trust 
that  is  part  of  the  plan,  the  period  set 
forth  in  paragraph  (g)(3)(iv)(A)  of  this 
seclion  is  extended  in  the  same  manner 
as  provided  for  an  extension  of  the 
remedial  amendment  period  under 
§1.401(b)-l(d)(3). 

(v)  Corrective  amendment  for 
coverage  or  amounts  testing — (A) 
Retroactive  benefits  must  be  provided  to 
nondiscriminatory  ^mup.  Except  as 
provided  in  paragraph  (g)(3)(v)(B)  of  this 
section,  if  the  corrective  amendment  is 
adopted  after  the  close  of  the  plan  year, 
the  additional  allocations  or  accruals  for 
the  preceding  year  resulting  from  the 
corrective  amendment  must  separately 
satisfy  section  401(a)(4)  for  the 
preceding  plan  year  and  must  benefit  a 
group  of  employees  that  separately 
satisfies  section  410(b)  (determined  by 
applying  the  same  rules  as  are  applied 
in  determining  whether  a  component 
plan  separately  satisfies  section  410(b) 
under  §  1.401(a)(4)-«(c)(4)).  Thus,  for 
example,  in  applying  the  rules  of  this 
paragraph  (g)(3)(v),  an  employer  may 


not  aggregate  the  additional  accruals  or 
allocations  for  the  preceding  plan  year 
resulting  from  the  corrective 
amendment  with  the  other  accruals  or 
allocations  already  provided  under  the 
terms  of  the  plan  as  in  effect  during  the 
preceding  plan  year  without  regard  to 
the  corrective  amendment. 

(B)  Corrective  amendment  to  conform 
to  safe  harbor.  The  requirements  of 
paragraph  (g)(3)(v)(A)  of  this  section 
need  not  be  met  if  the  corrective 
amendment  is  for  purposes  of 
conforming  the  plan  to  one  of  the  safe 
harbors  in  §  1.401(a)(4)-2(b)  or 
§  1.40l(a)(4)-3(b)  (including  for 
purposes  of  applying  the  requirements 
of  those  safe  harbors  under  the  optional 
testing  methods  in  §  1.401(a)(4)-a  (b)(3) 
or  (c)(3)),  or  ensuring  that  the  plan 
continues  to  meet  one  of  those  safe 
harbors. 

[vi]  Conditions  for  corrective 
amendment  of  the  availability  of 
benefits,  r/g/ifs,  ond  features.  A 
corrective  amendment  may  not  be  taken 
into  account  under  this  paragraph  (g)  for 
purposes  of  satisfying  §  1.401(a)(4)— 4(b) 
for  a  given  plan  year  unless — 

(A)  The  corrective  amendment  is  not 
part  of  a  pattern  of  amendments  being 
used  to  corre^  repeated  failures  with 
respect  to  a  particular  benefit,  right,  or 
feature: 

(B)  The  relevant  provisions  of  the 
plan  immediately  after  the  corrective 
amendment  with  respect  to  the  benefit, 
right,  or  feature  (including  a  corrective 
amendment  eliminating  the  benefit, 
right,  or  feature)  remain  in  effect  until 
the  end  of  the  first  plan  year  beginning 
after  the  date  of  the  amendment;  and 

(C)  The  corrective  amendment 
either — 

(7)  Expands  the  group  of  employees  to 
whom  the  benefit,  right,  or  feature  is 
currently  available  so  that  for  each  plan 
year  in  which  the  corrective  amendment 
is  taken  into  account  in  determining 
whether  the  plan  satisfies  §  1.401(a)(4)- 
4(b),  the  group  of  employees  to  whom 
the  benefit,  right,  or  feature  is  currently 
available,  af^er  taking  into  account  the 
amendment,  satisfies  the 
nondiscriminatory  classification 
requirement  of  §  1.410(b)-4  (and  thus 
the  current  availability  requirement  of 
§  1.401(a)(4)-^(b))  with  a  ratio 
percentage  greater  than  or  equal  to  the 
lesser  of— 

(/)  The  safe  harbor  percentage 
applicable  to  the  plan;  and 

(j'j)  The  ratio  percentage  of  the  plan; 
or 

(2)  Eliminates  the  benefit,  right,  or 
feature  (to  the  extent  permitted  under 
section  411(d)(6))  on  or  before  the  last 
day  of  the  plan  year  for  which  the 


Federal  Register  /  Vol.  58,  No.  170  /  Friday,  Septe-nber  3.  1993  /  Rules  and  Regulations      46819 


corrective  amendment  is  taken  into 
account. 

(vii)  Special  rules  for  section  401(k) 
plans  and  section  401(m)  plans — (A) 
Minimum  coverage  requirements.  In  the 
case  of  a  section  401(k)  plan,  a 
corrective  amendment  may  only  be 
taken  into  account  for  purposes  of 
satisfying  §  1.410(b)-3(a)(2)(i)  under  this 
paragraph  (g)  for  a  given  plan  year  to  the 
extent  that  the  corrective  amendment 
grants  qualiHed  nonelective 
contributions  within  the  meaning  of 
§  1.401(k)-l(g)(13)(ii)  (QNECs)  to 
nonhighly  compensated  nonexcludable 
employees  who  were  not  eligible 
employees  within  the  meaning  of 
§  1.401  (k)-l(g)(4l  for  the  given  plan 
year,  and  the  amount  of  the  QNECs 
granted  to  each  nonhighly  compensated 
nonexcludable  employee  equals  the 
product  of  the  nonhighly  compensated 
nonexcludable  employee's  plan  year 
compensation  and  the  actual  deferral 
percentage  (within  the  meaning  of 
section  401(k)(3)(B))  for  the  given  plan 
year  for  the  group  of  NHCEs  who  are 
eligible  employees.  Similarly,  in  the 
case  of  a  section  401(m)  plan,  a 
corrective  amendment  may  only  be 
taken  into  account  for  purposes  of 
satisfying  §  1.410(b)-3(a](2)(i)  under  this 
paragraph  (g)  for  a  given  plan  year  to  the 
extent  that  the  corrective  amendment 
grants  qualified  nonelective 
contributions  (QNECs)  to  nonhighly 
compensated  nonexcludable  employees 
who  were  not  eligible  employees  within 
the  meaning  of  §  1.401(m)-l(f)(4)  for  the 
given  plan  year,  and  the  amount  of  the 
QNECs  granted  to  each  nonhighly 
compensated  nonexcludable  employee 
equals  the  product  of  the  nonhighly 
compensated  nonexcludable  employee's 
plan  year  compensation  and  the  actual 
contribution  percentage  (within  the 
meaning  of  section  401(m)(3))  for  the 
given  plan  year  for  the  group  of  NHCEs 
who  are  eligible  employees. 

(B)  Correction  of  rate  of  match.  In  the 
case  of  a  section  401  (m)  plan, 
allocations  for  a  given  plan  year  granted 
under  a  corrective  amendment  to 
NHCEs  who  made  contributions  for  the 
plan  year  eligible  for  a  matching 
contribution  may  be  treated  as  matching 
contributions.  These  allocations  treated 
as  matching  contributions  may  be  taken 
into  account  for  purposes  of  satisfying 
the  current  availability  requirement  of 
§  1.401(a)(4)-4(b)  with  respect  to  the 
right  to  a  rate  of  match,  but  may  not  be 
taken  into  account  for  satisfying  other 
amounts  testing. 

(4)  Corrective  amendments  must  have 
substance.  A  corrective  amendment  is 
not  taken  into  account  in  determining 
whether  a  plan  satisfies  section 
401(a)(4)  or  410(b)  to  the  extent  the 


amendment  affects  nonvested 
employees  whose  employment  with  the 
employer  terminated  on  or  before  the 
close  of  the  preceding  year,  ind  who 
therefore  would  not  have  rei«ived  any 
economic  benefit  from  the  antiendment 
if  it  had  been  made  in  the  prior  year. 
Similarly,  in  determining  w  lether  the 
requirements  of  paragraph 
(g)(3)(vi)(C)(I)  of  this  section  are 
satisfied,  a  corrective  amenc  ment 
making  a  benefit,  right,  or  feature 
available  to  employees  is  net  taken  into 
account  to  the  extent  the  benefit,  right, 
or  feature  is  not  currently  available  to 
any  of  those  employees  immediately 
after  the  amendment.  However,  a  plan 
will  not  fail  to  satisfy  the  requirements 
of  paragraph  (g)(3)(viMC)(l)  of  this 
section  by  operation  of  the  provisions  in 
this  paragraph  (g)'4)  if  the  benefit,  right, 
or  feature  is  made  available  to  all 
employees  in  the  plan  as  of  the  date  of 
the  amendment. 

(5)  Effect  under  other  statutory 
requirements.  A  corrective  amendment 
under  this  paragraph  (g)  is  treated  as  if 
it  were  adopted  and  effective  as  of  the 
first  day  of  the  plan  year  only  for  the 
specific  purposes  described  in  this 
paragraph  (g).  Thus,  for  example,  the 
corrective  amendment  is  taken  into 
account  not  only  for  purposes  of 
sections  401(a)(4  and  410(b),  but  also 
for  purposes  of  determining  whether  the 
plan  satisfies  sec  ions  401(1).  By 
contrast,  the  amendment  is  not  given 
retroactive  effect  for  purposes  of  section 
404  (deductions  for  employer 
contributions)  or  section  412  (minimum 
funding  standards),  unless  otherwise 
provided  for  in  rjles  applicable  to  those 
sections. 

(6)  Examples.  The  following  examples 
illustrate  the  rules  in  this  paragraph  (g): 

Exo/npie  1.  Employer  U  maintains  a 
calendar  year  defined  benefit  plan  that  in 
1994  is  tested  using  the  safe  harbor  for  flat 
benefit  plans  in  Sl.401(a)(4>-3(b)(4).  In  1996, 
Employer  U  is  concerned  that  the  plan  will 
not  satisfy  the  demographic  requirement  in 
§  1.401(8)(4)-3(b)(4)(iMC)(3)  for  the  1995  plan 
year  tiecause  the  average  of  th^  normal 
accrual  rates  for  all  NHCEs  is  ess  than  70 
percent  of  the  average  of  the  normal  accrual 
rates  for  all  HCEs.  Provided  the  corrective 
amendment  would  otherwise  ;atisfy  this 
paragraph  (g).  Employer  U  mey  make  a 
corrective  amendirent  to  the  plan  to  increase 
the  number  of  NHCEs  so  that  he  amended 
plan  satisfies  the  safe  harbor  for  the  1995 
plan  year.  The  corrective  amendment  need 
not  satisfy  paragraph  (g)(3)(v)i  A)  of  this 
section  because  Employer  U  i ;  retroactively 
amending  the  plan  to  conforrr  to  a  safe 
harbor  in  §  1.401(ai(4)-3(b).  S?e  paragraph 
(g)(3)(v)(B)  of  this  ^section. 

Example  2.  (a)  E"nployer  V  maintains  a 
calendar  year  defired  conthb  ition  plan 
covering  all  the  eir  ployees  in  Division  M  and 
Division  N.  Under  the  plan,  only  employees 


in  Division  M  have  the  right  to  direct  the 
investments  in  their  account.  For  plan  years 
prior  to  1996.  the  plan  met  the  current 
availability  requirement  of  §1.401  (a)(4)-4(b) 
because  the  employees  in  Division  M  were  a 
group  of  employees  that  satisfied  the 
nondiscriminatory  classification  test  of 
§  1.410(b)-4.  Because  of  attrition  in  the 
employee  population  in  Division  M  in  1996. 
the  group  of  employees  to  whom  the  right  to 
direct  investments  is  available  during  that 
plan  year  no  longer  meets  the 
nondiscriminatory  classification  test  of 
§  1.410(b)-4.  Thus,  the  right  to  direct 
investments  under  the  plan  does  not  meet  the 
current  availability  requirement  of 
§  1.401(a)(4M(b)  during  the  1996  plan  year 

(b)  Employer  V  may  amend  the  plan  in 
1997  (but  on  or  before  Octot)er  15)  to  make 
the  right  to  direct  investments  availuble  from 
the  date  of  the  corrective  amendment  to  a 
larger  group  of  employees  and  the  corrective 
amendment  may  be  taken  into  account  for 
purposes  of  satisfying  the  current  availability 
requirement  of  §  1.40l(a)(4)-4(b)  for  1996  if 
the  amendment  satisfies  this  paragraph  (g). 
Thus,  for  example,  the  group  of  employees  to 
whom  the  right  to  direct  investments  is 
currently  available,  after  taking  into  account 
the  corrective  amendment,  must  satisfy  the 
nondiscriminatory  classification  test  of 

S  1.410(b)-4  for  1996  using  a  safe  harbor 
percentage  (or  if  lower,  the  ratio  percentage 
of  the  plan  for  1996).  In  addition,  the 
corrective  amendment  making  the  right  to 
direct  investments  available  to  a  larger  group 
of  employees  must  remain  in  effect  through 
the  end  of  the  1998  plan  year. 

(c)  In  order  for  Employer  V  to  take  the 
corrective  amendment  into  account  for 
purposes  of  satisfying  the  current  availability 
requirement  of  §1.401(a)(4>-4(b)  for  the 
portion  of  the  1997  plan  year  before  the 
amendment,  the  group  of  employees  to 
whom  the  right  to  direct  investments  is 
currently  available,  taking  into  account  the 
amendment,  must  satisfy  the 
nondiscriminatory  classification  test  of 

§  1.410(b)-4  for  1997  using  a  safe  hartxir 
(lercentage  (or  if  lower,  the  ratio  percentage 
of  the  plan  for  1997). 

(d)  Alternatively,  if  Employer  V  adopts  the 
corrective  amendment  before  the  end  of  the 
1996  plan  year,  the  corrective  amendment 
need  only  remain  in  force  through  the  end  of 
the  1997  plan  year,  or  the  corrective 
amendment  may  eliminate  the  right  to  direct 
investments  (provided  that  the  elimination 
remains  in  effect  through  the  end  of  the  1997 
plan  year). 

Example  3.  The  facts  are  the  same  as  in 
Example  2.  In  1997,  Employer  V  makes  a 
corrective  amendment  to  extend  the  plan  to 
employees  of  Division  O  as  well  as  Divisions 
M  and  N.  Assume  that  the  corrective 
amendment  satisfies  paragraph  (g)(3)(v)(A)  of 
this  section,  and  thus,  may  be  taken  into 
account  for  purposes  of  satisfying  the 
nondiscriminatory  amounts  requirement  of 
§  1.401(a)(4)-l(b)(2]  or  the  minimum 
coverage  requirements  of  section  410(b). 
However,  the  employees  in  Division  O  will 
not  be  taken  into  account  in  determining 
whether  the  right  to  direct  investments  meets 
the  current  availability  requirements  of 
§  1.401(a)(4)-4(b)  unless  the  corrective 
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amendment  meets  the  requirements  of 
par.igraph  (^(JKvi)  of  litis  section.  Thus,  for 
example,  the  group  of  employees  to  whom 
the  right  to  direct  investments  is  made 
available  as  a  result  of  the  e.xpans)on  of 
coverage!,  after  taking  into  account  the 
corrective  amendment,  must  satisfy  the 
nondiscriminatory  clarification  test  of 
§  1.410(b>-4  for  1996  using  a  safe  harbor 
percentage  (or  if  lower,  the  ratio  percentage 
of  the  plan  fur  1996).  In  addition,  the 
amendment  making  the  right  to  direct 
investments  available  to  a  larger  group  of 
employees  must  remain  in  effect  though  the 
end  of  the  1998  plan  year. 

Example  4.  Emplovcr  VV  maintains  a 
defined  benefit  plan  that  covers  all 
employees  and  that  offsets  an  employee's 
t)enefii  by  the  employee's  projected  primary 
insurance  amount.  The  plan  is  not  eligible  to 
use  the  safe  harbors  under  S  1.401(a)(4)-3(b) 
because  the  plan  does  not  satisfy  section 
401(1).  Under  the  plan,  the  accrual  rates  for 
all  HCEs  (determined  under  the  general  test 
of  §  1.401  (a)(4)-3(c))  for  1998  are  less  than 
1.5  [jercent  of  average  annual  compensation. 
and  the  accrual  rates  for  all  NHCEs 
(determined  under  the  genera!  test  of 
§  1.401(a)(4)-3(c))  for  1998  are  two  percent  of 
Average  annual  compensation.  If  Employer  W 
adopts  a  corrective  amendment  adopted  in 
1999  that  retroactively  increases  HCEs' 
t)enefits  under  the  plan  so  that  their  accrual 
rales  equal  those  of  the  NHCEs,  the  corrective 
amendment  may  not  be  taken  into  account  in 
testing  the  1998  plan  year  (i.e.,  th<;  accruals 
that  result  from  the  corrective  amendment 
ace  treated  as  1999  accruals),  because  the 
accruals  for  the  1998  plan  year  resulting  from 
the  corrective  amendment  would  not 
separately  satisfy  sections  410(b)  and 
40l(a1(4).  This  is  the  case  even  if.  after  taking 
the  amendment  into  account,  the  plan  would 
'  satisfy  sections  410(b)  and  401(a)(4)  for  the 
1998  plan  year. 

Example  5.  Employer  X  maintains  two 
plans — Plan  A  and  Plan  B.  Plan  A  satisfies 
the  ratio  percentage  test  of  §  1.410(b)-2(b)(2). 
but  Plan  B  does  not.  Thus,  in  order  to  satisfy 
section  410(b).  Plan  B  must  satisfy  the 
average  benefits  test  of  §1.410(b)-2(b)(3).  The 
average  benefit  percentage  of  Plan  B  is  60 
percent.  Employer  X  may  take  into  account 
a  corrective  amendment  that  increases  the 
accruals  under  either  Plan  A  or  Plan  B  so  that 
the  average  benefit  percentage  meets  the  70 
percent  requirement  of  the  average  Ijenefits 
test,  if  the  amendment  satisfies  paragraph 
(j;)(3)(v)  of  this  section. 

Example  6.  Employer  Y  maintains  Plan  C. 
which  does  not  satisfy  section  401(a)(4)  in  a 
plan  year.  Under  the  terms  of  paragraph  (g)(2) 
of  this  section.  Employer  Y  amends  Plan  C 
to  increase  the  benefits  of  certain  employees 
retroactively.  In  designing  the  amendment. 
Employer  Y  identifies  those  emplovecs.who 
have  terminated  without  vested  benefits 
during  the  period  after  the  end  of  the  prior 
plan  year  and  before  the  adoption  date  of  the 
amendment,  and  the  amendment  provides 
increases'  in  benefits  primarily  to  those 
employees.  It  would  be  inconsistent  with  the 
purpose  of  preventing  discrimination  in  favor 
of  HCEs  for  Plan  C  to  treat  the  amendment 
as  retroactively  effective  under  this 
paragraph  (g).  See  S  1.401  (8)(4)-l (c)(2). 


Example  7.  Employer  Z  maintains  both  a 
section  401(k)  plan  and  a  section  401(m)  plan 
that  provides  matching  contributions  at  a  rate 
of  50  percent  with  respect  to  elective 
contributions  under  the  section  401  (k)  plan. 
In  plan  year  1995.  the  section  401(k)  plan 
fails  to  satisfy  the  actual  deferral  percentage 
test  of  section  4Ul(k)(3).  In  order  to  satisfy 
section  401(kK3).  Employer  Z  makes 
corrective  distributions  to  HCEs  Hi  through 
HIO  of  their  excess  contributions  as  provided 
under  §  1.401(k)-l(f).  The  matching 
contributions  that  Hi  through  H 10  had 
received  on  account  of  their  excess 
contributions  are  not  forfeited,  however. 
Thus,  the  effective  rate  of  matching 
contributions  provided  to  Hi  through  HIO  is 
increased  as  a  result  of  the  corrective 
distributions.  See  §  1.401(a)(4)^(e)(3)(iii)(G). 
Since  no  NHCE  in  the  section  401  (m)  plan  is 
provided  with  an  equivalent  rate  of  matching 
contributions,  the  rate  of  matching 
contributions  provided  to  Hi  through  HIO 
does  not  satisfy  the  nondiscriminatory 
availability  requirement  of  §  1.401(a)(4)— 4  in 
plan  year  1995.  Employer  Z  makes  a 
corrective  amendment  by  October  15. 1996. 
that  grants  allocations  to  NHCEs  who  made 
contributions  for  the  1995  plan  year  eligible 
for  a  matching  contribution.  Employer  Z  may 
treat  the  allocations  granted  under  the 
corrective  amendment  to  those  NHCEs  as 
matching  contributions  for  the  1995  plan 
year  and,  as  a  rtisult,  take  them  into  account 
in  determining  whether  the  availability  of  the 
rate  of  matching  contributions  provided  to 
HI  through  HIO  satisfies  the  current 
availability  requirement  of  §  1.401(a)(4)-4(b) 
for  the  1995  plan  year. 

§  1 .401  (a)(4>-1 2    Definitions. 

Unless  otherwise  provided,  the 
definitions  in  this  section  govern  in 
applying  the  provisions  of 
§§  1.401(a)(4)-l  through  1.401(a)(4)-13. 

Accumulation  plan.  Acxumulation 
plan  means  a  defined  benefit  plan  under 
which  the  benefit  of  every  employee  for 
each  plan  year  is  separately  deteimined. 
using  plan  year  compensation  (if 
benefits  are  determined  as  a  percentage 
of  compensption  rather  as  than  a  dollar 
amount)  separately  calculated  for  the 
plan  year,  and  each  employee's  total 
accrued  benefit  as  of  the  end  of  a  plan 
year  is  the  sum  of  the  separately 
determined  benefit  for  that  plan  year 
and  the  total  acxrued  benefit  as  of  the 
end  of  the  preceding  plan  year. 

Acquired  group  of  employees. 
Acquired  group  of  employees  means 
employees  of  a  prior  employer  who 
become  employed  by  the  employer  in  a 
transaction  between  the  employer  and 
the  prior  employer  that  is  a  stock  or 
asset  acquisition,  merger,  or  other 
similar  transaction  involving  a  change 
in  the  employer  of  the  employees  of  a 
trade  or  business,  plus  employees  hired 
by  or  transfeired  into  the  acquired  trade 
or  business  on  or  before  a  date  selected 
by  the  employer  that  is  within  the 
transition  period  defined  in  section 


410(b)(6)(C)(ii).  In  addition,  in  the  case 
of  a  transaction  prior  to  the  effective 
date  of  these  regulations,  the  date  by 
which  employees  must  be  hired  by  or 
transferred  into  the  acquired  trade  or 
business  in  order  to  be  included  in  the 
acquired  group  of  employees  may  be 
any  dale  prior  to  February  11,  1993. 
without  regard  to  whether  it  is  later  than 
the  end  of  the  transition  period  defined 
in  section  410(b)(6)(C)(ii). 

Actuarial  equivalent.  An  amount  or 
benefit  is  the  actuarial  equivalent  of.  or 
is  actuarially  equivalent  to,  another 
amount  or  benefit  at  a  given  time  if  the 
actuarial  present  value  of  the  two 
amounts  or  benefits  (calculated  using 
the  same  actuarial  assumptions)  at  that 
time  is  the  same. 

Actuarial  present  value.  Actuarial 
present  value  means  the  value  as  of  a 
specified  date  of  an  amount  or  series  of 
amounts  due  thereafter,  where  each 
amount  is — 

(1)  Multiplied  by  the  probability  that 
the  condition  or  conditions  on  which 
payment  of  the  amount  is  contingent 
will  be  satisfied;  and 

(2)  Discounted  according  to  an 
assutned  rate  of  interest  to  reflect  the 
time  value  of  money. 

Ancillary  benefit.  Ancillary  benefit  is 
defined  in  §1.401(a)(4)-4(e)(i2). 

Average  annual  compensation. 
Average  annual  compensation  is 
defined  in  §1.401(a)(4>-3(e)(2). 

Base  benefit  percentage.  Base  benefit 
percentage  is  defined  in  §  1.401(1)- 
1(c)(3). 

•  Benefit  formula.  Benefit  formula 
means  the  formula  a  defined  benefit 
plan  applies  to  determine  the  accrued 
benefit  (within  the  meaning  of  section 
411(a)(7)(A)(i))  in  the  form  of  an  annual 
benefit  commencing  at  normal 
retirement  age  of  an  employee  who 
continues  in  service  until  normal 
retirement  age.  Thus,  for  example,  the 
benefit  formula  does  not  include  the 
accrual  method  the  plan  applies  (in 
conjunction  with  the  benefit  formula)  to 
determine  the  accrued  benefit  of  an 
employee  who  terminates  employment 
before  normal  retirement  age.  For 
purposes  of  this  definition,  a  change  in 
plan  provisions  that  applies  only  to 
certain  employees  who  terminate  within 
a  limited  period  of  time  (e.g.,  an  early 
retirement  window  benefit)  is  treated  as 
a  change  in  the  plan's  benefit  formula 
for  the  employees  to  whom  the  change 
is  potentially  applicable  during  the 
period  that  the  change  is  potentially 
applicable  to  them.  The  preceding 
sentence  applies  only  to  the  extent  that 
the  change  in  plan  provisions  would 
result  in  a  change  in  the  benefit  formula 
if  it  were  permanent  and  applied 
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without  regard  to  when  the  employees' 
ehiployment  was  terminated. 

Benefit,  right,  or  feature.  Benefit, 
right,  or  feature  means  an  optional  form 
of  benefit,  an  ancillary  benefit,  or  an 
other  right  or  feature  within  the 
meaning  of  §  1.401(a)(4)-4(e). 

Contributory  DB  plan.  Contributory 
OB  plan  means  a  defined  benefit  plan 
that  includes  employee  contributions 
not  allocated  to  separate  accounts. 

Defined  benefit  excess  plan.  Defined 
benefit  excess  plan  is  defined  in 
§1.401(l)-l(c)(16)(i). 

Defined  benefit  plan.  Defined  benefit 
plan  is  defined  in  §  1.410(b}-9. 

Defined  contribution  plan.  Defined 
contribution  plan  is  defined  in 
§1.410(b)-9. 

Determination  date.  Determination 
date  is  defined  in  §  1.401(a)(4}- 
8(b)(3)(iv)(A). 

Employee.  With  respect  to  a  plan  for 
a  given  plan  year,  employee  means  an 
employee  (within  the  meaning  of 
§  1.410(b)-9)  who  benefits  as  an 
employee  under  the  plan  for  the  plan 
year  (within  the  meaning  of  §  1.410(b)- 
3). 

Employer.  Employer  is  defined  in 
§1.410(b)-9. 

ESOP.  ESOP  is  defined  in  §  1.410(b)- 
9. 

Excess  benefit  percentage.  Excess 
benefit  percentage  is  defined  in 
§1.401(l)-l(c)(14). 

Former  employee.  With  respect  to  a 
plan  for  a  given  plan  year,  former 
employee  means  a  former  employee 
(within  the  meaning  of  §  1.410(b)-9). 

Former  HCE.  Former  HCE  means  a 
highly  compensated  former  employee  as 
defined  in  §1.410(b)-9. 

Former  NHCE.  Former  NHCE  means  a 
former  employee  who  is  not  a  former 
HCE. 

Fresh-start  date.  Fresh-start  date  is 
defined  in  §  1.401(a)(4)-13(c)(5)(iii). 

Fresh-start  group.  Fresh-start  group  is 
defined  in  §  1.401(a)(4)-13(c)(5)(ii). 

Gross  benefit  percentage.  Gross 
benefit  percentage  is  defined  in 
§1.401(l)-l(c)(18). 

HCE.  HCE  means  a  highly 
compensated  employee  as  defined  in 
§  1.410(b}-9  who  benefits  under  the 
plan  for  the  plan  year  (within  the 
meaning  of  §  1.410(b)-3). 

Integration  level.  Integration  level  is 
defined  in  §  1.401(l)-l(c)(20). 

Measurement  period.  Measurement 
period  is  defined  in  §  1.401(a)(4)- 
3(d)(l)(iii). 

Multiemployer  plan.  Multiemployer 
plan  is  defined  in  §  1.410(b)-9. 

NHCE.  NHCE  means  an  employee 
who  is  not  a  HCE. 

Nonexcludable  employee. 
Nonexcludable  employee  means  an 


employee  within  the  mear  ing  of 
§  1.410(b)-9,  oth'jr  than  ar  excludable 
employee  with  respect  to  tne  plan  as 
determined  under  8l.410(3)-6.  A 
nonexcludable  employee  nay  be  either 
a  highly  or  nonhighly  compensated 
nonexcludable  employee,  depending  on 
the  nonexcludable  employee's  status 
under  section  414(q). 

Normalize.  With  respeci  to  a  benefit 
payable  to  an  employee  in  a  particular 
form,  normalize  means  to  :^nvert  the 
benefit  to  an  actuarially  ecuivalent 
straight  life  annuity  comnrendng  at  the 
employee's  testing  age.  The  actuarial 
assumptions  used  in  nonralizing  a 
benefit  must  be  reasonable  and  must  be 
applied  on  a  gender-neutr  il  basis.  A 
standard  interest  rate  and  i  standard 
mortality  table  are  among  he 
assumptions  considered  n^asonable  for 
this  purpose. 

offset  plan.  Offset  plan  is  defined  in 
§1.401(l)-l(c)(24). 

Optional  form  ofbenefi'.  Optional 
form  of  benefit  is  defined  n 
§1.401(a)(4)-4(e)(l). 

Other  right  or  feature.  Other  right  or 
feature  is  defined  in  §  1.4Cl(a)(4)- 
4(e)(3). 

Plan.  Plan  means  a  plan  within  the 
meaning  of  §  1.410(b)-7  (a)  and  (b),  after 
application  of  the  mandatory 
disaggregation  rules  of  §  1.410(b)-7(c) 
and  the  permissive  aggregation  rules  of 
§1.410(b)-7(d). 

Plan  year.  Plan  year  is  defined  in 
§1.410(b>-9. 

Plan  year  compensation — (1)  In 
general.  Plan  year  compensation  means 
section  414(s)  compensat  on  for  the  plan 
year  determined  by  meas  iring  section 
414(s)  compensation  during  one  of  the 
periods  described  in  para  jraphs  (2) 
through  (4)  of  this  definit  on.  Whichever 
period  is  selected  must  b<  applied 
uniformly  to  determine  the  plan  year 
compensation  of  every  enployee. 

(2)  Plan  year.  This  peri  mI  consists  of 
the  plan  year. 

(3)  Twelve-month  peric  d  ending  in 
the  plan  year.  This  perioc  consists  of  a 
specified  12-month  perioi  ending  with 
or  within  the  plan  year,  s  jch  as  the 
calendar  year  or  the  peric  d  for 
determining  benefit  accR  als  described 
in§1.401(a)(4)-3(f)(6). 

(4)  Period  of  plan  participation  during 
the  plan  year.  "This  period  consists  of 
the  portion  of  the  plan  year  during 
which  the  employee  is  a  participant  in 
the  plan.  This  period  ma;'  be  used  to 
determine  plan  year  com  lensation  for 
the  plan  year  in  which  pi  rticipation 
begins,  the  plan  year  in  v  hich 
participation  ends,  or  both.  This  period 
may  be  used  to  determine}  plan  year 
compensation  when  substituted  for 
average  annual  compensation  in 


S  1.401(a)(4)-3(e)(2)(ii)(A)  only  if  the 
plan  year  is  also  the  period  for 
determining  benefit  accruals  under  the 
plan  rather  than  another  period  as 
permitted  under  §  1.4Ol(a)(4)-3(0(6). 
Further,  selection  of  this  period  must  be 
made  on  a  reasonably  consistent  basis 
from  plan  year  to  plan  year  in  a  manner 
that  does  not  discriminate  in  favor  of 
HCEs. 

(5)  Special  rule  for  new  employees. 
Notwithstanding  the  uniformity 
requirement  of  paragraph  (1)  of  this 
definition,  if  employees'  plan  year 
compensation  for  a  plan  year  is 
determined  based  on  a  12-month  period 
ending  vnthin  the  plan  year  under 
paragraph  (3)  of  this  definition,  then  the 
plan  year  compensation  of  any 
employees  whose  date  of  hire  was  less 
than  12  months  before  the  end  of  that 
12-month  period  must  be  determined 
uniformly  based  either  on  the  plan  year 
or  on  the  employees'  periods  of 
participation  during  the  plan  year,  as 
provided  in  paragraphs  (2)  and  (4), 
respectively,  of  this  definition. 

QJSA.  QJSA  means  a  qualified  joint 
and  survivor  annuity  as  defined  in 
section  417(b). 

QSUPP—Ci)  In  general.  QSUPP  or 
qualified  social  security  supplement 
means  a  social  security  supplement  that 
meets  each  of  the  requirements  in 
paragraphs  (2)  through  (6)  of  this 
definition. 

(2)  Accrual — (i)  General  rule.  The 
amount  of  the  social  security 
supplement  payable  at  any  age  for 
which  the  employee  is  eligible  for  the 
social  security  supplement  must  be 
equal  to  the  lesser  of — 

(A)  The  employee's  old-age  insurance 
benefit,  unreduced  on  account  of  age, 
under  title  II  of  the  Social  Security  Act; 
and 

(B)  The  accrued  social  security 
supplement,  determined  under  one  of 
the  methods  in  paragraph  (2)  (ii) 
through  (iv)  of  this  definition. 

(ii)  Section  401(1)  plans.  In  the  case  of 
a  section  401(1)  plan  that  is  a  defined 
benefit  excess  plan,  each  employee's 
accrued  social  security  supplement 
equals  the  employee's  average  annual 
compensation  up  to  the  integration 
level,  multiplied  by  the  disparity 
provided  by  the  plan  for  the  employee's 
years  of  service  used  in  determining  the 
employee's  accrued  benefit  under  the 
plan.  In  the  case  of  a  section  401(1)  plan 
that  is  an  offset  plan,  each  employee's 
accrued  social  security  supplement 
equals  the  dollar  amount  of  the  offset 
accrued  for  the  employee  under  the 
plan. 

(iii)  PIA  offset  plan.  In  the  case  of  a 
PIA  offset  plan,  each  employee's 
accrued  social  security  supplement 
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equals  the  dollar  amount  of  the  offset 
accrued  for  the  employee  under  the 
plan.  For  this  purpose,  a  PIA  offset  plan 
is  a  plan  that  reduces  an  employee's 
benefit  by  an  offset  based  on  a  stated 
percentage  of  the  employees  primary 
insurance  amount  under  the  Social 
Security  Act. 

(iv)  Other  plans.  In  the  case  of  any 
other  plan,  each  employee's  social 
security  supplement  accrues  ratably  ' 
over  the  period  beginning  with  the  later 
of  the  employee's  commencement  of 
participation  in  the  plan  or  the  effective 
date  of  the  social  security  supplement 
and  ending  with  the  earliest  age  at 
which  the  social  security  supplement  is 
payable  to  the  employee.  The  effective 
date  of  the  social  security  supplement  is 
the  later  of  the  effective  date  of  the 
amendment  adding  the  social  security 
supplement  or  the  effective  date  of  the 
amendment  modifying  an  existing  social 
security  supplement  to  comply  with  the 
requirements  of  this  definition.  If,  by  the 
end  of  the  first  plan  year  to  which  these 
regulations  apply,  as  set  forth  in 
§  i.401(a)(4>-13  (a)  and  (b).  an 
amendment  is  made  to  a  social  security 
supplement  in  existence  on  September 
19,  1991,  the  employer  may  treat  the 
accrued  portion  of  the  social  security 
supplement,  as  determined  under  the 
plan  without  regard  to  amendments 
made  after  September  19, 1991,  as 
included  in  the  employee's  accrued 
social  security  supplement,  provided 
that  the  remainder  of  the  social  security 
supplement  is  accrued  under  the 
otherwise-applicable  method. 

(3)  Vesting.  The  plan  must  provide 
tliat  an  employee's  right  to  the  accrued 
social  security  supplement  becomes 
nonforfeitable  within  the  meaning  of 
section  411  as  if  it  were  an  early 
retirement  benefit. 

(4)  Eligibility.  The  plan  must  impose 
the  same  eligibility  conditions  on 
receipt  of  the  social  security  supplement 
as  on  receipt  of  the  early  retirement 
benefit  in  conjunction  with  which  the 
social  security  supplement  is  payable. 
Furthermore,  if  the  service  required  for 
an  employee  to  become  eligible  for  the 
social  security  supplement  exceeds  15 
years,  then  the  ratio  percentage  of  the 
group  of  employees  who  actually  satisfy 
the  eligibility  conditions  on  receipt  of 
the  QSUPP  in  the  current  plan  year 
must  equal  or  exceed  the  unsafe  harbor 
percentage  applicable  to  the  plan  under 
§1.410(bM(c)(4)(ii). 

(5)  QJSA.  At  each  age,  the  most 
valuable  QSUPP  commencing  at  that  age 
must  be  payable  in  conjunction  with  the 
QJSA  commencing  at  that  age.  In 
addition,  the  plan  must  provide  that,  in 
the  case  of  a  social  security  supplement 
payable  in  conjunction  with  a  QJSA.  the 


social  security  supplement  will  be  paid 
after  the  employee's  death  on  the  same 
terms  as  the  QJSA,  but  in  no  event  for 
a  period  longer  than  the  period  for 
which  the  social  security  supplement 
would  have  been  paid  to  the  employee 
had  the  employee  not  died.  For 
example,  if  the  QJSA  is  in  the  form  of 
a  joint  annuity  with  a  50-percent 
survivor's  benefit,  the  social  security 
supplement  must  provide  a  50-percent 
survivor's  benefit.  When  section  417(c) 
requires  the  determination  of  a  QJSA  for 
purposes  of  determining  a  qualified  pre- 
retirement survivor's  annuity  as  defined 
in  section  417(c)  (QFSA),  the  social 
security  supplement  payable  in 
conjunction  with  that  QJSA  must  be 
paid  in  conjunction  with  the  QPSA. 

(6)  Protection.  The  plan  must 
specifically  provide  that  the  social 
security  supplement  is  treated  as  an 
early  retirement  benefit  that  is  protected 
under  section  411(d)(6)  (other  than  for 
purposes  cf  sections  401(a)(ll)  and 
417).  Thus,  the  accrued  social  security 
supplement  must  continue  to  be  payable 
notwithstanding  subsequent 
amendment  of  the  plan  (including  the 
plan's  termination),  and  an  employee 
may  meet  the  eligibility  requirements 
for  the  social  security  supplement  after 
plan  termination. 

Qualified  plan.  Qualified  plan  means 
a  plan  that  satisfies  section  401(a).  For 
this  purpose,  a  qualified  plan  includes 
an  annuity  plan  described  in  section 
403(a). 

Rate  group.  Rate  group  is  defined  in 
§  1.401(a)(4)-2(c)(l)  or  is  defined  in 
§1.401(a)(4)-3(c)(l). 

Ratio  percentage.  Ratio  percentage  is 
defined  in  §  1.410(b)-9. 

Section  40l(a}(17)  employee.  Section 
401(a)(17)  employee  is  defined  in 
§1.401(a)(17)-l(e)(2)(ii). 

Section  401(k)  plan.  Section  401(k) 
plan  is  defined  in  §  1.410(b)-9. 

Section  401(1)  plan.  Section  401(1) 
plan  is  defined  in  §  1.410(b}-9. 

Section  401(m)  plan.  Section  401(m) 
plan  is  defined  in  §  1.410(b)-9. 

Section  41 4(s}  compensation — (1) 
General  rule.  When  used  with  reference 
to  compensation  for  a  plan  year,  12- 
month  period,  or  other  specified  period, 
section  414(s)  compensation  means 
compensation  measured  using  an 
underlying  definition  that  satisfies 
section  414(s)  for  the  applicable  plan 
year.  Whether  an  underlying  definition 
of  compensation  satisfies  section  414(s) 
is  determined  on  a  year-by-year  basis, 
based  on  the  provisions  of  section  414(s) 
in  effect  for  the  applicable  plan  year 
and,  if  relevant,  the  employer's  HCEs 
and  NHCEs  for  that  plan  year.  See 
§  1.414(s)-l(i)  for  transition  rules  for 
plan  years  beginning  before  the  effective 


date  applicable  to  the  plan  under 
§  1.401(a)(4)-13  (a)  or  (b).  For  a  plan 
year  or  12-month  period  beginning 
before  January  1, 1988,  any  underlying 
definition  of  compensation  may  be  used 
to  measure  the  amount  of  employees' 
compensation  for  purposes  of  this 
definition,  provided  that  the  definition 
was  nondiscriminatory  based  on  the 
facts  and  circumstances  in  existence  for 
that  plan  year  or  for  the  plan  year  in 
which  that  12-month  period  ends. 

(2)  Determination  period  for  section 
414(s)  nondiscrimination  requirement — 
(i)  General  rule.  If  an  underlying 
definition  of  compensation  must  >;atisfy 
the  nondiscrimination  requirement  in 

§  1.414(s)-l(d)(3)  in  order  to  satisfy 
section  414(s)  for  a  plan  year,  any  one 
of  the  following  determination  periods 
may  be  used  to  satisfy  the 
nondiscrimination  requirement — 

(A)  The  plan  year; 

(B)  The  calendar  year  ending  in  the 
plan  year;  or 

(C)  The  12-month  period  ending  in 
the  plan  year  that  is  used  to  determine 
the  underlying  definition  of 
compensation. 

(ii)  Exception  for  partial  plan  year 
compensation.  Notwithstanding  the 
general  rule  in  paragraph  (2)(i)  of  this 
definition,  if  the  period  for  measuring 
the  underlying  compensation  is  the 
portion  of  the  plan  year  during  which 
each  employee  is  a  participant  in  the 
plan  (as  provided  in  paragraph  (4)  of  the 
definition  of  plan  year  compensation  in 
this  section),  that  period  must  be  used 
as  the  determination  period. 

(3)  Plans  using  penuitleu  disparity.  In 
the  case  of  a  section  401(1)  plan  or  a 
plan  that  imputes  permitted  disparity  in 
accordance  with  §  1.401(a)(4)-7,  an 
underlying  definition  of  compensation 
is  not  section  414(s)  compensation  if  the 
definition  results  in  significant  under- 
inclusion  of  compensation  for 
employees. 

(4)  Double  proration  of  service  and 
compensation.  If  a  defined  benefit  plan 
prorates  benefit  accruals  as  permitted 
under  section  411(b)(4)(B)  by  crediting 
less  than  full  years  of  participation,  then 
compensation  for  a  plan  year,  12-montb 
period,  or  other  specified  period  that  is 
used  to  determine  the  amount  of  an 
employee's  benefits  under  the  plan  will 
not  fail  to  be  section  414(s) 
compensation,  merely  because  the 
amount  of  comp>ensation  for  that  period 
is  adjusted  to  reflect  the  equivalent  of 
full-time  compensation  to  the  extent 
necessary  to  satisfy  the  requirements  of 
29  CFR  2530.2O4-2(d)  (regarding  double 
proration  of  service  and  compensation). 
This  adjustment  is  disregarded  in 
determining  whether  the  underlying 
definition  of  compensation  used 
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satisfles  the  requirements  of  section 
414(s).  Thus,  for  example,  if  the 
underlying  dennition  of  compensation 
is  an  alternative  definition  that  must 
satisfy  the  nondiscrimination 
requirement  of  §  1.414(s).-l(dK3).  in 
determining  whether  that  requirement  is 
satisfied  with  regard  to  the  underlying 
definition,  the  compensation  included 
for  any  employee  is  determined  without 
any  adjustment  to  reflect  the  equivalent 
of  full-time  compensation  required  by 
29  CFR  2530.204-2(d). 

Social  security  supplement.  Social 
security  supplement  is  defined  in 

§1.411(a)-7(cM4Kii). 

Standard  interest  rate.  Standard 
interest  rate  means  an  interest  rate  that 
is  neither  less  than  7.5  percent  nor 
greater  than  8.5  percent,  compounded 
annually.  The  Commissioner  may,  in 
revenue  rulings,  notices,  and  other 
guidance  of  general  applicability, 
change  the  definition  of  standard 
interest  rate. 

Standard  mortality  table.  Standard 
mortality  table  means  one  of  the 
following  tables:  the  lIP-1984  Mortality 
Table  (Unisex):  the  1983  Group  Annuity 
Mortality  Table  (1983  GAM)  (Female): 
the  1983  Group  Annuity  Mortality  Table 
(1983  GAM)  (Male):  the  1983  Individual 
Annuity  Mortality  Table  (1983  LAM) 
(Female):  the  1983  Individual  Annuity 
Mortality  Table  (1983  1AM)  (Male):  the 
1971  Group  Annuity  Mortality  Table 
(1971  GAM)  (Female):  the  1971  Group 
Annuity  Mortality  Table  (1971  GAM) 
(Male):  the  1971  Individual  Annuity 
Mortality  Table  (1971  lAM)  (Female):  or 
the  1971  Individual  Annuity  Mortality 
Table  (1971  lAM)  (Male).  These 
standard  mortality  tables  are  available 
from  the  Society  of  Actuaries,  475  N. 
Martingale  Road,  Suite  800, 
Schaumberg,  Illinois  60173.  The 
Commissioner  may,  in  revenue  rulings, 
notices,  and  other  guidance  of  general 
applicability,  change  the  definition  of 
standard  mortality  table.  See 
§601.601(dM2)(ii){b)  of  this  Chapter. 

Straight  life  annuity.  Straight  life 
annuity  means  an  annuity  payable  in 
equal  installments  for  the  Hfe  of  the 
employee  that  terminates  upon  the 
employee's  death. 

Testing  age.  With  respect  to  an 
employee,  testing  age  means  the  age 
determined  for  the  employee  under  the 
following  rules: 

(1)  If  tne  plan  provides  the  same 
uniform  normal  retirement  age  for  all 
employees,  the  employee's  testing  age  is 
the  employee's  normal  retirement  age 
under  the  plan. 

(2)  If  a  plan  provides  different 
uniform  normal  retirement  ages  for 
different  employees  or  different  groups 
of  employees,  the  employee's  testing  age 


is  the  employee's  latest  normal 
retirement  age  under  any  uniform 
normal  retirement  age  under  the  plan, 
regardless  of  whether  t ha:  particular 
uniform  normal  retireme  it  age  actually 
applies  to  the  employee  under  the  plan. 

l3)  If  the  plan  does  not  provide  a 
uniform  normal  retireme  it  age,  the 
employee's  testing  age  is  65. 

(4)  If  an  employee  is  bt  yond  the 
testing  age  otherwise  det  jrmined  for  the 
employee  under  paragraphs  (1)  through 
(3)  of  this  definition,  the  employee's 
testing  age  is  the  employ  ?e's  current 
age.  The  rule  in  the  precf  ding  sentence 
does  not  apply  in  the  case  of  a  defined 
benefit  plan  that  fails  to  atisfy  the 
requiremenls  of  i?  1.401(f  )(4)-3(f)(3)(i) 
(permitting  certain  increises  in  benefits 
that  commence  after  nornal  retirement 
age  to  be  disregarded). 

Testing  service.  Testing  service  is 
defined  in  §  1.401(a)(4)- Md)(l)(iv). 

Uniform  normal  retire nnent  age— {I) 
General  rule.  Uniform  normal 
retirement  age  means  a  single  normal 
retirement  age  under  the  plan  that  does 
not  exceed  the  maximun  age  in 
paragraph  (2)  of  this  def  nition  and  that 
is  the  same  for  all  of  the  employees  in 
a  given  group.  A  group  ( f  employees 
does  not  fail  to  have  a  u  liform  normal 
retirement  age  merely  bfcause  the  plan 
contains  provisions  described  in 
paragraphs  (3)  and  (4)  o  this  definition. 

(2)  Maximum  age.  Thi*  maximum  age 
is  generally  65.  However  if  all 
employees  have  the  san^e  social  security 
retirement  age  (within  lie  meaning  of 
section  415(b)(8)),  the  naximum  age  is 
the  employees'  social  security 
retirement  age.  Thus,  fo~  example,  a 
component  plan  has  a  uniform  normal 
retirement  age  of  67  if  it  defines  normal 
retirement  age  as  social  security 
retirement  age  and  all  employees  in  the 
component  plan  have  a  social  security 
retirement  age  of  67. 

(3)  Stated  anniversary  date — (i) 
General  rule.  A  group  of  employees  does 
not  fail  to  have  a  uniform  normal 
retirement  age  merely  because  the  plan 
provides  that  the  normal  retirement  age 
of  all  employees  in  the  group  is  the  later 
of  a  stated  age  (not  exceeding  the 
maximum  age  in  paragraph  (2)  of  this 
definition)  or  a  stated  anniversary  no 
later  than  the  fifth  anniversary  of  the 
time  each  employee  commenced 
participation  in  the  plan.  For  employees 
who  commenced  participation  in  the 
plan  before  the  first  plan  year  beginning 
on  or  after  January  1, 1988,  the  stated 
anniversary  date  may  ")e  later  than  the 
anniversary  described  in  the  preceding 
sentence  if  it  is  no  later  than  the  earlier 
of  the  tenth  anniversa-y  of  the  date  the 
employee  commenced  participation  in 
the  plan  (or  such  earlier  anniversary 


selected  by  the  employer,  if  less  than 
10)  or  the  fifth  anniversary  of  the  first 
day  of  the  first  plan  year  beginning  on 
or  after  fanuary  1 ,  1 988. 

(ii)  Use  of  service  other  than 
anniversary  of  commencement  of 
participation.  In  lieu  of  using  a  stated 
anniversary  date  as  permitted  under 
paragraph  (3)(i)  of  this  definition,  a  plan 
may  use  a  stated  number  of  years  of 
service  measured  on  another  basis, 
provided  that  the  determination  is  made 
on  a  basis  that  satisfies  section  41 1(a)(8) 
and  that  the  stated  number  of  years  of 
service  does  not  exceed  the  number  of 
anniversaries  permitted  under 
paragraph  (3)(i)  of  this  definition.  Far 
example,  a  uniform  normal  ret.r«;.'iient 
age  could  be  based  on  the  earlier  of  the 
fifth  anniversary  of  the  commencement 
of  participation  and  the  completion  of 
five  years  of  vesting  service. 

(4)  Conversion  of  normal  retirement 
age  to  normal  retirement  date.  A  group 
of  employees  does  not  fail  to  have  a 
uniform  normal  retirement  age  merely 
because  a  defined  benefit  plan  provides 
for  the  commencement  of  normal 
retirement  benefits  on  different 
retirement  dates  for  different  employees 
if  each  employee's  normal  retirement 
date  is  determined  on  a  reasonable  t>asis 
with  reference  to  an  otherwise  uniform 
normal  retirement  age  and  the 
difference  between  the  normal 
retirement  date  and  the  uniform  normal 
retirement  age  cannot  exceed  six 
months  for  any  employee.  Thus,  for 
example,  benefits  under  a  plan  do  not 
fail  to  commence  at  a  uniform  normal 
retirement  age  of  age  62  for  purposes  of 
§1.401(a)(4)-3(b)(2)(i),  merely  because 
the  plan's  normal  retirement  date  is 
defined  as  the  last  day  of  the  plan  year 
nearest  attainment  of  age  62.      ^ 

Year  of  service.  Year  of  service'means 
a  year  of  service  as  defined  in  the  plan 
for  a  specific  purpose,  including  the 
method  of  crediting  service  for  that 
purpose  under  the  plan. 

§  1 .401  (a)(4H  3    Ettecti ve  dates  and  fresh- 
start  rules. 

(a)  General  effective  dates — (1)  In 
general.  Except  as  otherwise  provided 
in  this  section.  §§  1.401  (a)(4)-l  through 
1.401(a)(4)-13  apply  to  plan  years 
beginning  on  or  after  January  1,  1994. 

(2)  Plans  of  tax-exempt  organizations. 
In  the  case  of  plans  maintained  by 
organizations  exempt  from  income 
taxation  under  section  501(a).  including 
plans  subject  to  section  403(b)(12)(A){i) 
(nonelective  plans),  §§  1.401{a)(4)-l 
through  1.401(a)(4)-13  apply  to  plan 
years  beginning  on  or  after  January  1, 
1996. 

(3)  Compliance  during  transition 
period.  For  plan  years  beginning  before 
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the  effective  date  of  these  regulations,  as 
set  forth  in  paragraph  (a)(1)  and  (2)  of 
this  section,  and  on  or  after  the  first  day 
of  the  first  plan  year  to  which  the 
amendments  made  to  section  410(b)  by 
section  1112(a)  of  the  Tax  Reform  Act  of 
1986  (TRA  '86)  apply,  a  plan  must  be 
operated  in  accordance  with  a 
reasonable,  good  faith  interpretation  of 
section  401(a)(4).  taking  into  account 
pre-existing  guidance  and  the 
amendments  made  by  TRA  '86  to 
related  provisions  of  the  Code 
(including,  for  example,  sections  401(1), 
401(a)(17),  and  410(b)).  Whether  a  plan 
is  operated  in  accordance  with  a 
reasonable,  good  faith  interpretation  of 
section  401(a)(4)  will  generally  be 
determined  on  the  basis  of  all  the 
relevant  facts  and  circumstances, 
including  the  extent  to  which  an 
employer  has  resolved  unclear  issues  in 
its  favor.  A  plan  will  be  deemed  to  be 
operated  in  accordance  with  a 
reasonable,  good  faith  interpretation  of 
section  401(a)(4)  if  it  is  operated  in 
accordance  with  the  terms  of 
§§1.401(a)(4)-l  through  1.401(a)(4)-13. 

(b)  Effective  date  for  governmental 
plans.  In  the  case  of  governmental  plans 
described  in  section  414(d),  including 
plans  subject  to  section  403(b)(12)(A)(i) 
(nonelective  plans),  §§  I.401(a)(4>-1 
through  1.401(a)(4)-13  apply  to  plan 
years  beginning  on  or  after  the  later  of 
January  1. 1996,  or  90  days  after  the 
opening  of  the  first  legislative  session 
beginning  on  or  after  January  1. 1996.  of 
the  governing  body  with  authority  to 
amend  the  plan,  if  that  body  does  not 
meet  continuously.  Such  plans  are 
deemed  to  satisfy  section  401(a)(4)  for 
plan  years  before  that  effective  date.  For 
purposes  of  this  paragraph  (b).  the 
governing  body  with  authority  to  amend 
the  plan  is  the  legislature,  board, 
commission,  council,  or  other  governing 
body  with  authority  to  amend  the  plan. 

(c)  Fresh-start  rules  for  defined  benefit 
plans — (1)  Introduction.  This  paragraph 
(c)  provides  rules  that  must  be  satisfied 
in  order  to  use  the  fresh-start  testing 
options  for  defined  benefit  plans  in 

§  1.401(a)(4>-3(b)(6)(vii)  and  (d)(3)(iii). 
relating  to  the  safe  harbors  and  the 
general  test,  respectively.  Those  fresh- 
start  options  are  designed  to  allow  a 
plan  to  be  tested  without  regard  to 
benefits  accrued  before  a  selected  fresh- 
start  date.  To  the  extent  provided  in 
paragraph  (d)  of  this  section,  those 
options  also  may  be  used  to  disregard 
certain  increases  in  benefits  attributable 
to  compensation  increases  after  a  fresh- 
start  date.  Although  this  paragraph  (c) 
generally  requires  a  plan  to  be  amended 
to  freeze  employees'  accrued  benefits  as 
of  a  fresh-start  date  and  to  provide  any 
additional  accrued  benefits  after  the 


fr«sh-start  date  solely  in  accordance 
with  certain  specified  formulas,  certain 
of  these  requirements  do  not  apply  to  a 
plan  that  is  tested  under  the  general  test 
of  §1.401(a)(4)-3(c).  See  §1.401(a)(4}- 
3(b)(6)(vii)  and  (d)(3)(iii). 

(2)  General  rule.  A  defined  benefit 
plan  satisfies  this  paragraph  (c)  if — 

(i)  Accrued  benefits  of  employees  in 
the  fresh-start  group  are  frozen  as  of  the 
fresh-start  date  in  accordance  with 
paragraph  (c)(3)  of  this  section; 

(ii)  Accrued  benefits  after  the  fresh- 
start  date  for  employees  in  the  fresh- 
start  group  are  determined  under  one  of 
the  fresh-start  formulas  in  paragraph 
(c)(4)  of  this  section;  and 

(iii)  Paragraph  (c)(5)  of  this  section  is 
satisfied. 

(3)  Definition  of  frozen — (i)  General 
rule.  An  employee's  accrued  benefit 
under  a  plan  is  frt)zen  as  of  the  fi«sh- 
start  date  if  it  is  determined  as  if  the 
employee  terminated  employment  with 
the  employer  as  of  the  ft^sh-start  date 
(or  the  date  the  employee  actually 
terminated  employment  with  the 
employer,  if  earlier),  and  without  regard 
to  any  amendment  to  the  plan  adopted 
after  that  date,  other  than  amendments 
recognized  as  effective  as  of  or  before 
that  date  under  section  401(b)  or 

§  1.401(a)(4)-ll(g).  The  assumption  that 
an  employee  has  terminated 
employment  applies  solely  for  purposes 
of  this  paragraph  (c)(3).  Thus,  for 
example,  the  fresh  start  has  no  effect  on 
the  service  taken  into  account  for 
purposes  of  determining  vesting  and 
eligibility  for  benefits,  rights,  and 
features  under  the  plan. 

(ii)  Permitted  compensation 
adjustments.  An  employee's  accrued 
benefit  under  a  plan  that  satisfies 
paragraph  (d)  of  this  section  does  not 
fail  to  be  frozen  as  of  the  fresh-start  date 
merely  because  the  plan  makes  the 
adjustments  described  in  paragraph 
(d)(7)  and  (8)  of  this  section  with  regard 
to  the  ft«sh-start  date.  In  addition,  if  the 
frozen  accrued  benefit  of  an  employee 
under  the  plan  includes  top-heavy 
minimum  benefits,  an  employee's 
accrued  benefit  under  a  plan  does  not 
fail  to  be  frozen  as  of  the  fresh-start  date 
merely  because  the  plan  increases  the 
frozen  accrued  benefit  of  each  employee 
in  the  fresh-start  group  solely  to  the 
extent  necessary  to  comply  with  the 
average  compensation  requirement  of 
section  416(c)(l)(D)(i). 

(iii)  Permitted  changes  in  optional 
forms.  An  employee's  accrued  benefit 
under  a  plan  does  not  fail  to  be  fitjzen 
as  of  the  fresh-start  date  merely  because 
the  plan  provides  a  new  optional  form 
of  benefit  with  respect  to  the  frozen 
accrued  benefit,  if — 


(A)  The  optional  form  is  provided 
with  respect  to  each  employee's  entire 
accrued  benefit  (i.e.,  accrued  both  before 
and  after'the  frvsh-start  date);    . 

(B)  The  plan  provided  meaningful 
coverage  as  of  the  fr«sh-start  date,  as 
described  in  paragraph  (d)(4)  of  this 
section;  and 

(C)  The  plan  provides  meaningful 
current  benefit  accruals  as  described  in 
paragranh  (d)(6)  of  this  section. 

(iv)  Floor-offset  plans.  In  the  case  of 
a  plan  that  was  a  floor-o^set  plan 
described  in  §  1.401(a)(4)-6(d)  prior  to 
the  fresh-start  date,  an  employee's 
accrued  benefit  as  of  the  fresh-start  date 
does  not  fail  to  be  frozen  merely  because 
the  actuarial  equivalent  of  the  account 
balance  in  the  defined  contribution  plan 
that  is  offset  against  the  defined  benefit 
plan  varies  as  a  result  of  investment 
return  that  is  different  from  the  a.ssumed 
interest  rate  used  to  determine  the 
actuarial  equivalent  of  the  account 
balance. 

(4)  Fresh-start  formulas — (i)  Formula 
without  wear-away.  An  employee's 
accrued  benefit  under  the  plan  is  equal 
to  the  sum  of — 

(A)  The  employee's  frozen  accrued 
benefit;  and 

(B)  The  employee's  accrued  benefit 
determined  under  the  formula 
applicable  to  benefit  accruals  in  the 
current  plan  year  (current  formula)  as 
applied  to  the  employee's  years  of 
service  after  the  fresh-start  date. 

(ii)  Formula  with  wear-away.  An 
employee's  accrued  benefit  under  the 
plan  is  equal  to  the  greater  of— 

(A)  The  employee's  frozen  accrued 
benefit;  or  • 

(B)  The  employee's  accrued  benefit 
determined  under  the  current  formula 
as  applied  to  the  employee's  total  years 
of  service  (before  and  after  the  fresh- 
start  date)  taken  into  account  under  the 
current  formula. 

(iii)  Formula  with  extended  wear- 
away.  An  employee's  accrued  benefit 
under  the  plan  is  equal  to  the  greater 
of— 

(A)  The  amount  determined  under 
paragraph  (c)(4)(i)  of  this  section;  or 

(B)  The  amount  determined  under 
paragraph  (c)(4)(ii)(B)  of  this  section. 

(5)  Rules  of  application — (i) 
Consistency  requirement.  This 
paragraph  (c)(5)  is  not  satisfied  unless 
the  fresh-start  rules  in  this  paragraph  (c) 
(and  paragraph  (d)  of  this  section,  if 
applicable)  are  applied  consistently  to 
all  employees  in  the  fi^sh-start  group. 
Thus,  for  example,  the  same  fresh-start 
date  and  fi^sh-start  formula  (within  the 
meaning  of  paragraph  (c)(4)  of  this 
section)  must  apply  to  all  employees  in 
the  fresh-start  group.  Similarly,  if  a  plan 
makes  a  fresh  start  for  all  employees 
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with  accrued  benefits  on  the  fresh-start 
date  and,  for  a  later  plan  year,  is 
aggregated  for  purposes  of  section 
401(a)(4)  with  another  plan  that  did  not 
make  the  same  fresh  start,  the 
aggregated  plan  must  make  a  new  h^sh 
start  in  order  to  use  the  fresh-start  rules 
for  that  later  plan  year  or  any 
subsequent  plan  year. 

(ii)  Definition  of  fresh-start  gmup. 
Generally,  the  fresh-start  group  with 
respect  to  a  fresh  start  consists  of  all 
employees  who  have  accrued  benefits  as 
of  the  fresh-start  date  and  have  at  least 
one  hour  of  service  with  the  employer 
after  that  date.  However,  a  fresh-start 
group  with  respect  to  a  fresh  start  may 
consist  exclusively  of  all  employees 
who  have  accrued  benefits  as  of  the 
fresh-start  date,  have  at  least  one  hour 
of  service  with  the  employer  after  that 
date,  and  are — 

(A)  Section  401(a)(17)  employees; 

(B)  Members  of  an  acquired  group  of 
employees  (provided  the  fresh-start  date 
is  the  date  determined  imder  paragraph 
(c)(5)(iii)(B)  of  this  section);  or 

(C)  Employees  with  a  frozen  accrued 
benefit  that  is  attributable  to  assets  and 
liabilities  transferred  to  the  plan  as  of  a 
fresh-start  date  in  connection  with  the 
transfer  (provided  the  fresh-start  date  is 
the  date  determined  under  paragraph 
(c)(5)(iii)(C)  of  this  section)  and  for 
whom  the  current  formula  is  different 
from  the  formula  used  to  determine  the 
frozen  accrued  benefit. 

(iii)  Definition  of  fresh-start  date. 
Generally,  the  fresh-start  date  is  the  last 
day  of  a  plan  year.  However,  a  plan  may 
use  a  fresh-start  date  other  than  the  last 
day  of  the  plan  year  if — 

(A)  The  plan  satisfied  the  safe  harbor 
rules  of  §  1.401(a)(4)-3(b)  for  the  period 
from  the  beginning  of  the  plan  year 
through  the  fresh-start  date; 

(B)  The  fresh-start  group  is  an 
acquired  group  of  employees,  and  the 
fi«sh-start  date  is  the  latest  date  of  hire 
or  transfer  into  an  acquired  trade  or 
business  selected  by  the  employer  for 
any  employees  to  be  included  in  the 
acquired  group  of  employees;  or 

(C)  The  fresh-start  group  is  the  group 
of  employees  with  a  frozen  accrued 
benefit  that  is  attributable  to  assets  and 
liabilities  transferred  to  the  plan  and  the 
fresh-start  date  is  the  date  as  of  which 
the  employees  begin  accruing  benefits 
under  the  plan. 

(6)  Examples.  The  following  examples 
illustrate  the  rules  in  this  paragraph  (c): 

Example  1.  (a)  Employer  X  maintains  a 
defined  benefit  plan  with  a  calendar  plan 
year.  The  plan  formula  provides  an  employee 
with  a  normal  retirement  benefit  at  age  65  of 
one  percent  of  average  annual  compensation 
up  to  covered  compensation  multiplied  by 
the  employee's  years  of  service  for  Employer 


X,  plus  1.5  percent  of  average  annual 
comfiensation  in  excess  of  covered 
compensation,  multiplied  by  the  employee's 
years  of  service  for  Employer  X  up  to  40. 

(b)  For  plan  years  beginning  after  1994. 
Employer  X  amends  the  plan  formula  to 
provide  a  normal  retirement  benefit  of  0.75 
percent  of  average  annual  compensation  up 
to  covered  compensatior.  multiplied  by  the 
employee's  total  years  o'  service  for 
Employer  X  up  to  35.  plus  1.4  percent  of 
average  annual  compensaUon  in  excess  of 
covered  compensation  multiplied  by  the 
employee's  years  of  ser\  ice  for  Employer  X 
up  to  35.  For  plan  years  after  1994.  each 
emplojree's  accrued  benefit  is  determined 
under  the  fresh-start  fbmula  in  paragraph 
(c)(4)(iii)  of  this  section  '.formula  with 
extended  wear-away),  using  December  31, 
1994,  as  the  firesh-start  t  ate. 

(c)  As  of  December  31 .  1994,  Employee  M 
has  10  years  of  service  fir  Employer  X.  has 
average  annual  compeniation  of  S38,000.  and 
has  covered  compensat  on  of  $30,000. 
Employee  M's  accrued  ')enefit  as  of 
December  31. 1994,  is  Uerefore  S4.200  ((1 
percentx$30,000xl0  ye;  js)+<1.5 
percentxSB.OOOxlO  years)).  As  of  December 
31, 1995,  Employee  M  has  11  years  of  service 
for  Employer  X,  has  av(  rage  annual 
compensation  of  $40,0<0  (determined  by 
taking  into  account  compensation  before  and 
after  the  fresh-start  datr),  and  has  covered 
compensation  of  $32,0fi0.  Employee  M's 
accrued  benefit  as  of  D-xembcr  31, 1995.  is 
$4,552,  the  greater  of— 

(1)  S4.552,  the  sum  cf  Employee  M's 
accrued  benefit  fix)zen  is  of  December  31. 
1994,  ($4,200)  and  the  imended  formula 
applied  to  Employee  V  's  years  of  service 
after  1994  ((0.75  percejitx$32,000xl 
year)+(1.4  percentx$8,(KX)xl  year),  or  $352); 
or 

(2)  $3,872,  the  amen  led  formula  applied  to 
Employee  M's  total  ye;  rs  of  service  ((0.75 
percentx$32,OOOxll  yfars)+(1.4 
f)ercentx$8 ,000x11  yerrs)). 

Example  2.  (a)  Empl  lyer  Y  maintains  a 
defined  benefit  plan.  Flan  A.  that  has  a 
calendar  plan  year.  Fo-  the  1995  plan  year. 
Plan  A  satisfies  the  reruirements  for  a  safe 
harbor  plan  in  §1.4011  a)(4)-3(b).  Employer  Y 
selects  a  date  in  1995  or  all  the  employees, 
freezes  the  employees  accrued  benefits  as  of 
that  date  under  the  ru  es  of  paragraph  (c)(3) 
of  this  section,  and.  in  accordance  with  the 
rules  of  this  paragraph  (c),  amends  Plan  A  to 
determine  benefits  for  all  employees  after 
that  date  using  the  fornula  with  wear-away 
described  in  paragraph  (c){4)(ii)  of  this 
section.  The  new  benefit  formula  would 
satisfy  the  requiremen  s  for  a  safe  harbor  plan 
in  §  1.401(a)(4}-3(b)  if  all  accrued  benefits 
were  determined  unde  r  it 

(b)  Because  Plan  A  satisfied  the 
requirements  for  a  safi  harbor  plan  for  the 
period  from  the  beginning  of  the  plan  year 
through  the  selected  date,  j)aragraph 
(c)(5)(iii)(A)  of  this  set  tion  permits  the 
selected  date  to  be  a  frssh-start  date,  even  if 
it  is  not  the  last  day  o  the  plan  year.  Thus, 
Plan  A  satisfies  the  requirements  in  this 
paragraph  (c)  for  a  besh  start  as  of  the  fr«sb- 
start  date. 

(c)  Under  Sl.40l(a)'4)-3(b)(6)(vii),  a  plan 
does  not  fail  to  satisfy  the  requirements  of 


§  1.401(a)(4)-3{b),  merely  because  of  benefits 
accrued  under  a  different  formula  prior  to  a 
fresh-start  date.  Thus,  Plan  A  still  satisfies 
the  safe  hartwr  requirements  of  §  1.401  (a)(4)- 
3(b)  after  the  amendment  to  the  benefit 
formula.  Because  Plan  A  satisfied  the 
requirements  for  a  safe  harbor  plan  for  the 
period  from  the  l)eginning  of  the  plan  year, 
taking  the  amendment  into  account. 
Employer  Y  may  select  any  date  within  the 
plan  year  (which  may  be  the  same  date  as  the 
first  fresh-start  date)  and  apply  the  fresh-start 
rules  in  this  paragraph  (c)  a  second  time  as 
of  that  date. 

(d)  Compensation  adjustments  to 
frozen  accrued  benefits — (1) 
Introduction.  In  addition  to  the  fresh- 
start  rules  in  paragraph  (c)  of  this 
section,  this  paragraph  (d)  sets  forth 
requirements  that  must  be  satisfied  in 
order  for  a  plan  to  disregard  increases  in 
benefits  accrued  as  of  a  fresh-start  date 
that  are  attributable  to  increases  in 
employees'  compensation  after  the 
fresh-start  date. 

(2)  In  general.  In  the  case  of  a  defined 
benefit  plan  that  is  tested  under  the  safe 
harbors  in  §  1.401(a)(4>-3(b)  or 
§  1.401(a)(4)-8(c)(3),  an  employee's 
adjusted  accrued  benefit  (determined 
under  the  rules  in  paragraph  (d)(8)  of 
this  section)  may  be  substituted  for  the 
employee's  frozen  accrued  benefit  in 
applying  the  formulas  in  paragraph 
(c)(4)  of  this  section  (or  paragraph  (fl(2) 
of  this  section,  if  applicable)  if 
paragraphs  (d)(3)  through  (d)(7)  of  this 
section  are  satisfied.  Thus,  for  example, 
in  determining  whether  such  a  plan 
satisfies  §  1.401(a)(4)-3{b),  any 
compensation  adjustments  to  the 
employee's  frozen  accrued  benefit 
described  in  paragraph  (d)(8)  of  this 
section  are  disregarded.  Similarly,  in  the 
case  of  a  defined  benefit  plan  tested 
under  the  general  lest  in  §  1.401(a)(4>- 
3(c),  the  compensation  adjustments 
described  in  paragraph  (d)(8)  of  this 
section  may  be  disregarded  under  the 
rules  of  §  1.401(a)(4>-3(d)(3)(iii)  if 
paragraphs  (d)(3)  through  (d)(7)  of  this 
section  are  satisfied.  Of  course,  any 
increases  in  accrued  benefits  exceeding 
these  adjustments  must  be  taken  into 
account  under  the  general  test,  and  a 
plan  providing  such  excess  increases 
generally  will  fail  to  satisfy  the  safe 
harbor  requirements  of  §  1.401(a)(4)- 
3(b).  Where  paragraphs  (d)(3)  through 
(d)(7)  of  this  section  are  satisfied  with 
respect  to  a  plan  as  of  the  fresh-start 
date,  but  one  or  more  of  those 
paragraphs  fail  to  be  satisfied  for  a  later 
plan  year,  fiirther  compensation 
adjustments  described  in  paragraph 
(d)(8)  of  this  section  may  not  be 
disregarded  in  testing  the  plan  imder 
§1.401(a)(4)-3. 

(3)  Plan  requirements — (i)  Pre-fresh- 
start  date.  As  of  the  fresh-start  date,  the 
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plan  must  have  contained  a  benefit 
formula  under  which  benefits  of  each 
employee  in  the  fresh-start  group  that 
are  accrued  as  of  the  fresh-start  date  and 
are  attributable  to  service  before  the 
fresh-start  date  would  be  affected  by  the 
employee's  compensation  after  the 
fresh-start  date.  A  plan  satisfies  this 
requirement,  for  example,  if  it  based 
benefits  on  an  employee's  highest 
average  pay  over  a  fixed  period  of  years 
or  on  an  employee's  average  pay  over 
the  employee's  entire  career  with  the 
employer.  A  plan  does  not  satisfy  this 
paragraph  (d)(3)(i)  if  theCommi<y;ioner 
determines,  based  on  all  of  the  relevant 
facts  and  circumstances,  that  the  plan 
provision  described  in  the  first  sentence 
of  this  paragraph  (d)(3)  was  added 
primarily  in  order  to  provide  additional 
benefits  to  HCEs  that  are  disregarded 
under  the  special  testing  rules  described 
in  this  paragraph  (d). 

(ii)  Post-jresn-start  date.  The  plan  by 
its  terms  must  provide  that  the  accrued 
benefits  of  each  employee  in  the  fresh- 
start  group  after  the  fr€«h-start  date  be 
at  least  equal  to  the  employee's  adjusted 
accrued  benefit  (i.e.,  the  frozen  accrued 
benefit  as  of  the  fresh-start  date, 
adjusted  as  provided  under  paragraph 
(d)(7)  of  this  section,  plus  the 
compensation  adjustments  described  in 
paragraph  (d)(8)  of  this  section). 

(4)  Meaningful  coverage  as  of  fresh- 
start  date.  The  plan  must  have  provided 
meaningful  coverage  as  of  the  fresh-start 
date.  A  plan  provided  meaningful 
coverage  as  of  the  fresh-start  date  if  the 
group  of  employees  with  accrued 
benefits  under  the  plan  as  of  the  fresh- 
start  date  satisfied  the  minimum 
coverage  requirements  of  section  410(b) 
as  in  effect  on  that  date  (determined 
without  regard  to  section  410(b)(6)(C)). 
In  order  to  satisfy  the  requirement  in  the 
preceding  sentence,  an  employer  may 
amend  the  plan  to  grant  past  service 
credit  under  the  formula  in  effect  as  of 
the  fresh-start  date  to  NHCEs.  if  the 
amount  of  past  service  granted  them  is 
reasonably  comparable,  on  average,  to 
the  amount  of  past  service  HCEs  have 
under  the  plan.  Any  benefit  increase 
that  results  from  the  grant  of  past 
service  credit  to  a  NHCE  under  this 
paragraph  (d)(4)  is  included  in  the 
employee's  frozen  accrued  benefit. 

(5)  Meaningful  ongoing  coverage — (i) 
General  rule.  The  fresh-start  group  must 
have  satisfied  the  minimum  coverage 
requirements  of  section  410(b)  for  all 
plan  years  from  the  first  plan  year 
beginning  after  the  fresh-start  date 
through  the  current  plan  year.  Thus,  if 

a  fresh-start  group  fails  to  satisfy  the 
minimum  coverage  requirements  of 
section  410(b)  for  any  plan  year,  this 
paragraph  (d)(5)  is  not  satisfied  for  that 


plan  year  or  any  subsequent  plan  year; 
however,  such  a  failure  is  not  taken  into 
account  in  determining  whether  this 
paragraph  (d)(5)  is  satisfied  for  any 
previous  plan  year. 

(ii)  Alternative  rules.  Notwithstanding 
paragraph  (d)(5)(i)  of  this  section,  a 
fresh-start  group  is  deemed  to  satisfy 
this  paragraph  (d)(5)  for  all  plan  years 
following  the  fresh-start  date  if  any  one 
of  the  following  requirements  is 
satisfied: 

(A)  Section  410(b)  coverage  for  first 
five  years.  The  fresh-start  group  must 
have  satisfied  the  minimum  coverage 
requirements  of  section  410(b)  for  the 
first  five  plan  years  beginning  after  the 
fresh-start  date. 

(B)  Ratio  percentage  coverage  as  of 
fresh-start  date.  The  fresh-start  group 
must  have  satisfied  the  ratio  percentage 
test  of  §  1.410(b)-2(b)(2)  as  of  the  fresh- 
start  date. 

(C)  Fresh  start  for  acquired  group  of 
employees.  The  fresh-start  group  must 
consist  of  an  acquired  group  of 
employees  that  satisfied  the  minimum 
coverage  requirements  of  section  410(b) 
(determined  without  regard  to  section 
410(b)(6)(C))  as  of  the  fresh-start  date. 

(D)  Fresh  start  before  applicable 
effective  date.  The  fresh-start  date  with 
respect  to  the  fresh-start  group  must 
have  been  on  or  before  the  effective  date 
applicable  to  the  plan  under  paragraph 
(a)  or  (b)  of  this  section. 

(6)  Meaningful  current  benefit 
accruals.  The  benefit  formula  and 
accrual  method  under  the  plan  that 
applies  to  the  fresh-start  group  in  the 
aggregate  must  provide  benefit  accruals 
in  the  current  plan  year  (other  than 
increases  in  benefits  accrued  as  of  the 
fresh-start  date)  at  a  rate  that  is 
meaningful  in  comparison  to  the  rate  at 
which  benefits  accrued  for  the  fresh- 
start  group  in  plan  years  beginning 
before  the  fresh-start  date.  Whether  this 
requirement  is  satisfied  with  respect  to 
a  fresh-start  group  that  does  not  include 
all  employees  in  the  plan  with  an  hour 
of  service  after  the  fresh-start  date  may 
be  determined  taking  into  account  the 
rate  at  which  benefits  are  provided  to 
other  employees  in  the  plan. 

(7)  Minimum  benefit  adjustment — (i) 
In  general.  In  the  case  of  a  section  401(1) 
plan  or  a  plan  that  imputes  disparity 
under  §  1.401(a)(4)-7.  the  plan  must 
make  the  minimum  benefit  adjustment 
described  in  paragraph  (d)(7)(ii)  or  (iii) 
of  this  section. 

(ii)  Excess  or  offset  plans.  In  the  case 
of  a  plan  that  is  a  defined  benefit  excess 
plan  as  of  the  fresh-start  date,  each 
employee's  frozen  accrued  benefit  is 
adjusted  so  that  the  base  benefit 
percentage  is  not  less  than  50  percent  of 
the  excess  benefit  percentage.  In  the 


case  of  a  plan  that  is  a  PIA  offset  plan 
(as  defined  in  paragraph  (2)(iii)  of  the 
definition  of  QSUPP  in  §  1.401(a)(4)-12) 
as  of  the  fresh-start  date,  each 
employee's  offset  as  applied  to 
determine  the  frozen  accrued  benefit  is 
adjusted  so  that  it  does  not  exceed  50 
percent  of  the  benefit  determined 
without  applying  the  offset. 

(iii)  Other  plans.  In  the  case  of  a  plan 
that  is  not  described  in  paragraph 
(d)(7)(ii)  of  this  section,  each  employee's 
frozen  accrued  benefit  is  adjusted  in  a 
manner  that  is  economically  equivalent 
to  the  adjustment  required  under  that 
paragraph,  taking  into  account  the 
plan's  benefit  formula,  accrual  rate,  and 
relevant  employee  factors,  such  as 
period  of  service. 

(8)  Adjusted  accrued  benefit — (i) 
General  rule.  The  term  adjusted  accrued 
benefit  means  an  employee's  frozen 
accrued  benefit  that  is  adjusted  as 
provided  in  paragraph  (d)(7)  of  this 
section  and  then  multiplied  by  a 
fraction  (not  less  than  one),  the 
numerator  of  which  is  the  employee's 
compensation  for  the  current  plan  year 
and  the  denominator  of  which  is  the 
employee's  compensation  as  of  the 
fresh-start  date  determined  under  the 
same  definition.  For  purposes  of  this 
adjustment,  the  compensation  definition 
must  be  either  the  same  compensation 
definition  and  formula  used  to 
determine  the  frozen  accrued  benefit  or 
average  annual  compensation 
(determined  without  regard  to 
§  1.401(a)(4)-3(e)(2)(ii)(A)  (use  of  plan 
year  compensation)). 

(ii)  Alternative  formula  for  pre- 
effective-date  fresh  starts.  In  the  case  of 
a  fresh-start  date  before  the  effective 
date  that  applies  to  the  plan  under 
paragraph  (a)  or  (b)  of  this  section,  the 
adjusted  accrued  benefit  may  be 
determined  by  multiplying  the  frozen 
accrued  benefit  by  a  fraction  (not  less 
than  one)  determined  under  this 
paragraph  (d)(8)(ii).  The  numerator  of 
the  fraction  is  the  employee's  average 
annual  comf>ensation  for  the  current 
plan  year.  The  denominator  of  the 
fraction  is  the  employee's  reconstructed 
average  annual  compensation  as  of  the 
fresh-start  date.  An  employee's 
reconstructed  average  annual 
compensation  is  determined  by — 

(A)  Selecting  a  single  plan  year 
beginning  after  the  fresh-start  date  but 
beginning  not  later  than  the  last  day  of 
the  first  plan  year  to  which  these 
regulations  apply  under  paragraph  (a)  or 
(b)  of  this  section; 

(B)  Determining  the  employee's 
average  annual  compensation  for  the 
selected  plan  year  under  the  same 
method  used  to  determine  the 
employee's  average  annual 
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compensation  for  the  current  plan  year 
under  this  paragraph  (d)(8)(ii);  and 

(C)  Multiplying  the  employee's 
average  annual  compensation  for  the 
selected  plan  year  by  a  fraction,  the 
numerator  of  which  is  the  employee's 
compensation  as  of  the  fresh-start  date 
determined  under  the  same 
compensation  definition  and  formula 
used  to  determine  the  employee's  frozen 
accrued  beneflt  and  the  denominator  of 
which  is  the  employee's  compensation 
for  the  selected  plan  year  determined 
under  the  compensation  definition  and 
formula  used  to  determine  the 
employee's  frozen  accrued  benefit. 

(lii)  Effect  of  section  401(a)(17).  In 
determining  the  numerators  and  the 
denominators  of  the  fractions  described 
in  this  paragraph  (d)(8),  the  annual 
compensation  limit  under  section 
401(a)(17)  generally  applies.  See, 
however,  §  1.401(a)(17M(e)(4)  for 
special  rules  applicable  to  section 
401(a)(17)  employees. 

(iv)  Option  to  make  less  than  the  full 
permitted  adjustment.  A  plan  may  limit 
the  increase  in  an  employee's  frozen 
accrued  benefit  for  the  current  and  all 
future  years  to  a  percentage  (not  more 
than  100  percent)  of  the  increase 
otherwise  provided  under  this 
paragraph  (d)(8).  Furthermore,  the  plan 
may,  at  any  time,  terminate  all  future 
adjustments  permitted  under  this 
paragraph  (d). 

(v)  Alternative  determination  of 
adjusted  accrued  benefit.  In  lieu  of 
applying  the  fractions  in  paragraph 
(d)(6)(i)  or  (ii)  of  this  section,  a  plan  may 
determine  an  employee's  adjusted 
accrued  benefit  by  substituting  the 
employee's  compensation  for  the 
current  plan  year  (determined  under  the 
same  compensation  formula  and 
underlying  definition  of  compensation 
used  to  determine  the  employee's  frozen 
accrued  benefit)  in  the  benefit  formula 
used  to  determine  the  hY>zen  accrued 
benefit.  For  this  purpose,  insignificant 
changes  in  the  underlying  definition  of 
compensation  to  reflect  current 
compensation  practices  will  not  be 
treated  as  a  change  in  the  definition  of 
compensation.  A  plan  may  apply  the 
alternative  in  this  paragraph  (d)(8)(v), 
only  if  it  is  reasonable  to  expect  as  of 
the  fresh-start  date  that,  over  time,  the 
use  of  this  method  instead  of  the  general 
rule  of  paragraph  (d)(8)(i)  will  not 
discriminate  significantly  in  favor  of 
HCEs. 

(9)  Examples.  The  following  examples 
illustrate  the  rules  of  this  paragraph  (d). 

Example  I.  (a)  Employer  X  maintains  a 
defined  beneHt  plan  that  is  an  excess  plan 
with  a  calendar  plan  year.  For  plan  years 
before  1989,  the  plan  is  integrated  with 
benefits  provided  under  the  Social  Security 


Act.  providing  each  emj  loyee  with  a  normal 
retirement  benefit  equal  to  one  percent  of  the 
employee's  average  annual  compensation  in 
excess  of  the  employee'?  covered 
compensat'.on.  multiplied  by  the  employee's 
years  of  service  for  Emp  oyer  X.  The  t)enefit 
formula  tlius  provides  n  i  benefit  with  respect 
to  average  annual  comp^'Hsation  up  to 
covered  compensation. 

(b)  As  of  December  31   1988.  Employee  M 
has  10  years  of  service  fi  >r  Employer  X  and 
has  covered  compensation  of  S25.000  and 
average  annual  compensation  of  S20.000. 
Employee  M's  average  ainual  compensation 
has  never  exceeded  S20.000.  Therefore,  as  of 
December  31. 1988,  Employee  M's  accrued 
benefit  under  the  plan  i;  zero. 

(c)  Effective  with  the    989  plan  year,  the 
plan  is  amended  to  provide  each  employee 
with  a  normal  retiremert  benefit  of  0.6 
percent  of  average  annual  compensation  up 
to  covered  compensation  plus  1.2  percent  of 
average  annual  compensation  in  excess  of 
covered  compensation,  -nultiplied  by  the 
employee's  years  of  sen  ice  up  to  35.  The 
plan  also  provides  that,  for  plan  years  after 
1988.  each  employee's  accrued  benefit  is 
determined  under  the  formula  in  paragraph 
(c)(4)(i)  of  this  section  (formula  without 
wear-away)  and.  in  applying  the  fresh-start 
formula,  each  employee's  frozen  accrued 
t)enefit  under  paragraph  (c)(4)(i)  of  this 
section  will  t>e  adjusted  under  this  paragraph 
(d),  using  the  same  compensation  definition 
and  formula  used  to  determine  the  frozen 
accrued  benefit  under  para^^ph  (d)(8)(i)  of 
this  section. 

(d)  The  plan  uses  the  permitted  disparity 
of  section  401(1)  and  thus  must  also  make  the 
minimum  benefit  adjustment  under 
paragraph  (d)(7)  of  this  section.  Because  the 
excess  benefit  percentage  under  the  plan  for 
years  before  1989  was  one  percent,  the  plan 
must  provide  a  base  benefit  percentage  for 
those  years  of  at  least  0.5  percent.  After  the 
minimum  benefit  adjustment.  Employee  M's 
accrued  benefit  as  of  Decemlier  31, 1988.  is 
SI. 000  (0.5  percentxS20,000x10  years). 

(e)  As  of  December  31. 1992.  Employee  M 
has  14  years  of  service  and  has  covered 
comp>ensation  of  S30.000  and  average  annual 
compensation  of  $35,00C\  Employee  M's 
adjusted  accrued  tienefit  as  of  Decemt)er  31. 
1992.  is  $1,750  (S1.000xS35.000/S20.00C). 
and  Employee  M's  accrued  benefit  as  of 
December  31, 1992.  is  $2,710  (the  sum  of 
$1,750  plus  $960  ((0.6  percentxS30.000x4 
years)  plus  (1.2  percentxS5,00Ox4  years))). 

Example  2.  (a)  The  facts  are  the  same  as  in 
Example  1,  except  that  in  determining 
adjusted  accrued  ttenefits,  the  plan  sp>ecifies 
the  alternative  method  o"  paragraph  (d)(8)(v) 
of  this  section.  This  method  may  be  used 
because  it  is  reasonable  to  expect  as  of  the 
fresh-start  date  that,  over  time,  the  use  of  this 
method  instead  of  the  general  rule  of 
paragraph  (d)(8)(i)  will  not  discriminate 
significantly  in  &vor  of  HCEs. 

(b)  As  of  December  31, 1992.  Employee  M's 
adjusted  accrued  benefit  is  S2,(K)0  (10  years 
of  service  prior  to  the  fresh-start  datex(0.5 
percent  of  $30.000+1 .0  percent  of  the  excess 
of  $35,000  over  $30,000)  . 

(c)  Alternatively,  Employer  X  may  choose 
to  use  the  method  of  paragraph  (d)(8)(v)  of 
this  section  but  freezes  the  covered 


compensation  level  at  the  dollar  level  in 
place  as  of  the  fresh-start  date.  In  such  case. 
Employee  M's  adjusted  accrued  benefit  as  of 
December  31. 1992,  would  have  been  $2,250 
(10  years  of  service  prior  to  the  fresh-start 
datex(0.5  percent  of  $25,000+1.0  percent  of 
the  excess  of  $35,000  over  $25,000)).  This 
method  may  be  used  because  it  is  reas<inable 
to  expect  as  of  the  fresh-start  date  that,  over 
time,  the  use  of  this  method  instead  of  the 
general  rule  of  paragraph  (d)(8)(i)  will  not 
discriminate  significantly  in  favor  of  HCEs. 

Example  3.  (a)  The  facts  are  the  same  as  in 
Example  1 .  except  that  for  plan  years  l)cfore 
1989,  the  plan  provided  a  minimum  benefit 
to  certain  employees  equal  to  $120  per  year 
of  service.  Employee  M  is  entitled  to  the 
minimum  benefit,  and  thus.  Employee  M's 
frtJzen  accrued  benefit  as  of  December  31, 
1988  was  $1 .200  (the  greater  of  10  years  of 
serviccx$120  and  $1,000,  Employee  Ms 
t>enefit  under  the  underlying  formula,  after 
the  minimum  benefit  adjustment  of 
paragraph  (d)(7)  of  this  section). 

(b)  Employer  X's  plan  specifies  instead  the 
alternative  method  of  adjusting  accrued 
benefits  described  in  paragraph  (d)(8)(v)  of 
this  section.  (The  fact  that  a  minimum  benefit 
applying  to  certain  employees  is  not  adjusted 
under  the  alternative  method  of  paragraph 
(d)(8)(\)  of  this  section,  but  would  be 
adjusted  under  the  general  rule  of  paragraph 
(d)(8)(i)  of  this  section  does  not  change  the 
conclusion  in  Example  2.  that  the  plan  may 
apply  the  alternative  method). 

(e)  Determination  of  initial  theoretical 
reserve  for  target  benefit  plans — (1) 
General  rule.  In  the  case  of  a  target 
benefit  plan  the  stated  benefit  formula 
under  which  takes  into  account  service 
for  years  in  which  the  plan  did  not 
satisfy  §  1.401(a)(4)-8(b)(3),  as  permitted 
under  §  1.401(a)(4)-8(b)(3)(vii),  the 
theoretical  reserve  as  of  the 
determination  date  for  the  last  plan  year 
beginning  before  the  first  day  of  the  first 
plan  year  in  which  the  plan  satisfies 
§  1.401(a)(4)-«(b)(3)  of  an  employee 
who  was  a  participant  in  the  plan  on 
that  determination  date,  is  determined 
as  follows: 

(i)  Determine  the  actuarial  present 
value,  as  of  that  determination  date,  of 
the  stated  benefit  that  the  employee  is 
projected  to  have  at  the  employee's 
normal  retirement  age,  using  the 
actuarial  assumptions,  the  provisions  of 
the  plan,  and  the  employee's 
compensation  as  of  that  determination 
date.  For  an  employee  whose  attained 
age  equals  or  exceeds  the  employee's 
normal  retirement  age,  determine  the 
actuarial  present  value  of  the 
employee's  stated  benefit  at  the 
employee's  current  age,  but  using  an 
immediate  straight  life  annuity  factor  for 
an  employee  whose  attained  age  equals 
the  employee's  normal  retirement  age. 

(ii)  Calculate  the  actuarial  present 
value  of  future  required  employer 
contributions  (without  regard  to 
limitations  under  section  415  or 
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additional  contributions  described  in 
§  1.401(a)(4)-8(b)(3)(v))  as  of  that 
determination  date  (i.e.,  the  actuarial 
present  value  of  the  level  contributions 
due  for  each  plan  year  through  the  end 
of  the  plan  year  in  which  the  employee 
attains  normal  retirement  age).  This 
calculation  is  made  assuming  that  the 
required  contribution  in  each  future 
year  will  be  equal  to  the  required 
contribution  for  the  plan  year  that 
includes  that  determination  date,  and 
applying  the  interest  rate  that  was  used 
in  determining  that  required 
contribution. 

(iii)  Determine  the  excess,  if  any,  of 
the  amount  determined  in  paragraph 
(e)(l)(i)  of  this  section  over  the  amount 
determined  in  paragraph  (e)(l)(ii)  of  this 
section.  This  excess  is  the  employee's 
theoretical  reserve  on  that 
determination  date. 

(2)  Example.  The  following  example 
illustrates  the  determination  of  an 
employee's  theoretical  reserve. 

Example,  (a)  A  target  beneHt  plan  was 
adopted  and  in  effect  before  September  19, 
1991,  and  satisfied  the  requirements  of  Rev. 
Rul.  7&-464. 1976-2  C.B.  115.  with  respect 
to  all  years  credited  under  the  stated  benefit 
formula  through  1993.  The  plan  provides  a 
stated  benefit  equal  to  40  percent  of 
compensation,  payable  annually  as  a  straight 
life  annuity  beginning  at  normal  retirement 
age.  Normal  retirement  age  under  the  plan  is 
65.  The  stated  interest  rate  under  the  plan  is 
six  percent.  The  determination  date  for 
required  contributions  under  the  plan  is  the 
last  day  of  the  plan  year.  Employee  M  is  38 
years  old  on  the  detennination  date  for  the 
1993  plan  year,  hos  participated  in  the  plan 
for  five  years,  and  has  compensation  equal  to 
$60,000  in  1993.  The  amount  of  employer 
contribution  to  Employee  M's  account  for 
1993  was  S2, 468. 

(b)  Under  these  facts.  Employee  M's 
theoretical  reserve  is  equal  to  S13,909. 
calculated  as  follows: 

(1)  The  actuarial  present  value  of  Employee 
M's  stated  benefit  is  calculated  using  the 
actuarial  assumptions,  provisions  of  the  plan 
and  Employee  M's  compensation  as  of  the 
detennination  date  for  the  1993  plan  year. 
This  amount  is  equal  to  $46,512,  Employee 
M's  stated  benefit  of  $24,000  ($60,000 
multiplied  by  40  percent),  multiplied  by 
1.938,  the  actuarial  present  \alue  factor 
applicable  to  a  participant  who  is  38  years 
old  using  a  stated  interest  rate  of  six  percent. 

(2)  The  actuarial  present  value  of  future 
employer  contributions  is  calculated 
assuming  that  the  required  contribution  in 
each  future  year  will  be  equal  to  the  required 
contribution  for  the  1993  plan  year  and 
assuming  the  same  interest  rate  as  was  used 
in  determining  that  contribution.  This 
amount  is  equal  to  $32,603.  which  is  equal 
to  the  amount  of  the  level  annual  employer 
contribution  ($2,468)  multiplied  by  a  factor 
of  13.2105  (the  temporary  annuity  factor  for 

a  period  of  27  years,  assuming  the  six  percent 
interest  rate  that  was  used  to  determine  the 
required  employer  contribution). 


(3)  Employee  M's  theoretical  reserve  is 
$1 3,909,  the  excess  of  the  amount 
determined  in  paragraph  (b)(1)  of  this 
Example  over  the  amount  determined  in 
paragraph  (b)(2)  of  this  Example. 


Par.  5.  Section  1.411(d)— 4  is  amended 
by  revising  the  sentence  at  the  end  of 
paragraph  A-1  (b)(1)  to  read  as  follows: 


S1.411(d)-4 
benefits. 


Section  411(d)(6)  protected 


A-1:*  *   • 

(b)*  •  Ml)*  *  •  See  §  1.401(a)(4)- 
4(d)  for  the  definition  of  an  optional 
form  of  benefit  for  plan  years  beginning 
on  or  after  January  1, 1994  (or  January 
1, 1996,  in  the  case  of  plans  maintained 
by  organizations  exempt  from  income 
taxation  under  section  501(a).  including 
plans  subject  to  section  403(b)(12)(A)(i) 
(nonelective  plans)). 

Margaret  Milner  Richardson. 

Commissioner  of  Internal  He^-enue. 

Approved:  August  23, 1993. 
Leslie  Samuels, 

Assistant  Secretary  of  the  Treasury. 
[FR  Doc.  93-21377  Filed  8-30-93;  2:23  pml 
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Permitted  Disparity  With  Respect  to 
Benefits  and  Contributions 

AGENCY:  Internal  Revenue  Service  (IRS). 

Treasury. 

ACDOM:  Final  regulations. 

SUMHARY:  This  document  contains 
amendments  to  the  final  regulations 
under  section  401(1)  of  the  Internal 
Revenue  Code  of  1986,  which  provides 
for  permitted  disparity  in  employer 
contributions  to,  and  employer- 
provided  benefits  under,  qualified 
plans.  The  regulations  refleci  changes 
made  by  the  Tax  Reform  Act  of  1986 
and  the  Technical  and  Miscellaneous 
Revenue  Act  of  1988.  The  regulations 
provide  guidance  necessary  to  comply 
with  the  law  and  affect  sponsors  of,  and 
participants  in.  tax-qualified  retirement 
plans. 

DATES:  These  regulations  are  effective 
January  1. 1994,  and  apply  to  plan  years 
beginning  on  or  after  January  1. 1994. 
except  as  provided  in  the  transition 
rules  of  §1.401(l)-6. 
FOR  FURTHER  INFORMATION  CONTACT: 
Patricia  McDermott  at  (202)  622-4606 
(not  a  toll-free  number). 


SUPPt^MENTARY  INFORMATION: 
Background 

On  September  19, 1991,  final 
regulations  under  sections  401(a)(5)  and 
401(1)  (T.D.  8359)  were  published  in  the 
Federal  Register  (56  FR  47610).  In  the 
Federal  Register  of  August  10. 1992,  (57 
FR  35536),  the  Internal  Revenue  Service 
published  prop>osed  regulations  to 
extend  the  effective  date  Xif  the  final 
regulations  under  section  401(a)(4), 
section  401(a)(5),  section  401(1),  and 
related  regulations  generally  to  plan 
years  beginning  on  or  after  January  1. 
1994. 

On  April  21,  1993,  proposed 
regulations  amending  the  final 
regulations  were  published  in  the 
Federal  Register  (58  FR  21426).  Written 
comments  were  received  from  the 
public  on  the  proposed  regulations,  and 
a  public  hearing  was  held  on  June  7, 
1993.  After  consideration  of  all  of  the 
written  comments  received  and  the 
statements  made  at  the  public  hearing, 
these  regulations  are  adopted  as 
modified  by  this  Treasury  decision. 

Explanation  of  Provisions 

1.  Overview 

Section  401(a)(4)  requires  that 
contributions  or  benefits  not 
discriminate  in  favor  of  highly 
•compensated  employees.  Section 
401(a)(5)  provides  that  a  plan  does  not 
discriminate  merely  because  the 
contributions  or  benefits  under  the  plan 
bear  a  uniform  relationship  to 
compensation,  taking  into  account  the 
permitted  dis|>arity  under  section  401(1). 
The  regulations  under  section  401(a)(4) 
provide  certain  safe  harbor  plan  designs 
that  use  the  permitted  disparity  under 
section  401(1). 

The  April  1993  proposed  regulations 
amend  the  September  1991  regulations 
generally  to  address  issues  raised  since 
the  publication  of  the  1991  regulations. 
In  addition,  the  proposed  regulations 
malce  coordinating  amendments  to  the 
September  1991  regulations  under 
section  401(1)  to  take  into  account  the 
changes  proposed  in  the  January  1993 
proposed  section  401(a)(4)  regulations. 
Major  changes  in  the  proposed 
regulations  include  the  following: 

•  Allowing  a  defined  benefit  plan  that 
offsets  an  employee's  benefit  by  a 
percentage  of  the  employee's  primary 
insurance  amount  (PLA  offset  plan)  to 
satisfy  section  401(1)  if  the  of^t  is 
limited  to  the  maximum  offset 
permitted  under  section  401(1). 

•  Allowing  application  of  the 
cumulative  disparity  limit  on  a  formula- 
by-formula  basis  in  the  case  of  a  defined 
benefit  plan  providing  the  greater  of  the 
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benefits  under  two  formulas  and 
allowing  similar  treatment  in  plan  offset 
arrangements. 

•  Expanding  the  exception  for 
optional  forms  of  benefit  subject  to 
section  417(e)  to  allow  the  employer  to 
u.se  the  same  interest  rates  for  all  such 
forms. 

•  Allowing  a  plan  to  provide  a 
qualified  disability  beneHt  within  the 
meaning  of  section  411(a)(9)  without 
having  to  use  a  reduced  disparity  rate. 

In  general,  comments  received  on  the 
changes  contained  in  the  proposed 
regulations  were  favorable.  Accordingly, 
these  final  regulations  incorporate  those 
changes.  In  addition,  in  response  to 
comments,  certain  modifications  and 
clarifications  have  been  made  to  the 
regulations.  The  more  significant 
changes  made  in  these  final  regulations 
are  discussed  below. 

2.  Overall  Disparity 

a.  Background 

Section  401(1)  of  the  Code  limits  the 
disparity  permitted  with  respect  to  any 
year  of  service  and  with  respect  to  all 
years  of  service.  The  September  1991 
regulations  provide  annual  and 
cumulative  overall  permitted  disparity 
limits,  that  is,  limits  on  the  disparity 
that  can  be  provided  to  an  employee  for 
one  year  under  more  than  one  plan  and 
for  the  employee's  total  years  of  service. 
For  purposes  of  the  overall  disparity 
limits,  all  plans  of  the  employer  are 
taken  into  account.  In  addition,  plans  of 
another  employer  are  taken  into  account 
for  years  of  service  with  the  other 
employer  which  are  also  credited  by  the 
current  employer.  The  reason  for  taking 
the  other  employer's  plan  into  account 
is  to  assure  that  the  current  employer 
does  not  duplicate  the  disparity 
provided  for  years  of  service  with  the 
other  employer,  thus  exceeding  the 
disparity  limits. 

The  overall  disparity  limits  are 
applied  by  determining  an  annual 
disparity  fraction  for  the  employee  for 
each  year  of  service  under  a  plan, 
reflecting  the  portion  of  the  disparity 
maximum  used  under  the  plan  for  that 
year.  The  omiulative  disparity  limit 
prohibits  the  sum  of  the  employee's 
annual  disparity  fractions  from 
exceeding  35.  Generally,  if  a  defined 
benefit  plan  provides  a  benefit  equal  to 
the  greater  of  the  benefits  under  two 
formulas,  or  if  the  benefits  under  the 
plan  are  offset  by  benefits  under  another 
defined  benefit  plan  (offset 
arrangement),  the  annual  disparity 
fraction  for  a  given  year  is  the  larger  of 
the  fractions  determined  separately 
under  each  formula  or  under  each  plan 
in  an  offset  arrangement.  In  addition. 


because  of  the  difficulty  in  measuring 
the  amount  of  disparity  used  prior  to  the 
1989  effective  date  of  section  401(1).  the 
September  1991  regulations  set  the 
disparity  fraction  equal  to  one  for  any 
year  of  service  before  1989. 

b.  Greater  of  Two  Formulas 

The  proposed  regulations  provide  a 
special  rule  under  which  a  defined 
benefit  plan  providing  th-e  greater  of  the 
benefits  under  two  or  more  formulas  is 
deemed  to  satisfy  the  cumulative 
disparity  limit  if  each  formula 
separately  satisfies  the  cumulative  limit. 
In  order  to  avoid  the  complexity  of 
coordinating  the  annual  disparity 
fractions  under  each  formula  with 
disparity  provided  undc  another  plan, 
the  special  rule  applies  only  if  an 
employee  never  benefited  under  another 
plan  using  permitted  disparity. 

Commentators  asked  t  lat  the  special 
rule  be  expanded  to  app  y  in  the  case 
where  an  employee  has  ^nefited  under 
another  plan  using  penr  itted  disparity, 
but  where  neither  plan  f  rovides  service 
credit  for  the  period  of  s  jrvice  credited 
under  the  other  plan.  (Ir  the  case  of 
plans  covering  nonoverl  ipping  years  of 
service,  the  annual  dispriity  fractions 
under  each  plan  are  determined  without 
regard  to  the  disparity  provided  under 
the  other  plan.)  The  final  regulations 
expand  the  special  rule  o  cover  that 
case,  provided  that  certain  conditions 
are  satisfied. 

c.  Mergers  and  Acquisitions 

Commentators  reques'ed  certain 
changes  to  the  overall  disparity  rales 
when  an  employer  acqu  res  a  business 
and  gives  the  employees  of  that  business 
credit  under  the  employer's  defined 
benefit  plan  for  years  of  service  with  the 
business.  Under  the  regulations,  if  the 
employees  were  credited  with  the  same 
service  under  a  plan  of  the  previous 
owner  of  the  business  (previous  owner's 
plan),  that  plan  must  be  taken  into 
account  in  applying  the  overall 
disparity  limits. 

Commentators  asked  that  the 
provisions  for  applying  the  overall 
disparity  limits  in  an  offset  arrangement 
be  available  when  the  new  employer 
credits  past  service  with  the  business 
and  offsets  benefits  under  its  plan  by  the 
benefits  accrued  under  the  previous 
owner's  plan.  Commentators  also  asked 
that  the  overall  disparity  limits  be 
applied  to  the  current  employer's  plan 
without  regard  to  any  plan  maintained 
by  a  previous  owner  because  in  many 
cases  the  current  employer  does  not 
know  the  level  of  disparity  provided  in 
a  previous  owner's  plan  or  even 
whether  such  a  plan  exists. 


The  final  regulations  change  the  rule 
for  offset  arrangements  to  apply  to  an 
offset  by  benefits  under  a  previous 
owner's  plan.  However,  the  regulations 
do  not  allow  a  previous  owner's  plan  to 
be  disregarded  in  applying  the  overall 
disparity  limits.  The  Treasury  and  the 
Service  recognize  that  information  on  a 
previous  owner's  plan  is  not  always 
available  to  the  current  employer. 
However,  allowing  the  current  plan  to 
provide  disparity  for  years  of  service 
with  the  previous  owner,  without  regard 
to  whether  the  previous  owner's  plan 
also  provided  disparity  for  those  years, 
would  be  inconsistent  with  the  statutory 
disparity  limits.  Moreover,  as  a  result  of 
the  change  noted  above,  the  current 
employer  can  comply  with  the  overall 
disparity  limits  by  offsetting  benefits 
under  its  plan  by  benefits  under  the 
previous  owner's  plan,  thus  avoiding  in 
most  cases  the  need  to  determine 
disparity  fractions  under  the  previous 
owner's  plan,  or  by  limiting  the  service 
taken  into  account  under  its  plan  to 
service  after  the  date  of  acquisition. 

d.  Disparity  Fraction  for  Pre-1989  Years 

Commentators  have  stated  that 
application  of  a  disparity  fraction  of  one 
for  an  employee's  years  of  service  before 
1989  is  inappropriate  in  the  case  of  a 
new  plan  that  applies  a  formula 
satisfying  section  401(1)  to  all  years  of 
service  because  no  other  disparity  has 
been  provided  for  those  years.  The 
regulations  clarify  that  the  deemed  one 
rule  applies  to  plans  in  existence  as  of 
the  end  of  the  1988  plan  year.  Thus,  if. 
before  the  first  plan  year  beginning  on 
or  after  January  1, 1989.  an  employee 
never  participated  in  or  benefited  under 
any  other  plan  of  the  employer,  the 
employee's  total  annual  disparity 
fractions  are  determined  under  the 
generally  applicable  overall  permitted 
disparity  rules  (and  without  regard  to 
the  deemed  one  rule). 

3.  Relationship  to  Other  Requirements 

The  regulations  provide  that 
compliance  with  section  401(1)  does  not 
allow  a  plan  to  decrease  any  employee's 
accrued  benefit  in  violation  of  section 
411(d)(6)  and  section  411(b)(1)(G). 
Commentators  requested  removal  of  the 
reference  in  the  proposed  regulations  to 
an  increase  in  covered  compensation  as 
an  example  of  a  decrease  in  accrued 
benefit.  "They  believe  section  411  does 
not  prohibit  a  decrease  in  accrued 
benefit  resulting  solely  from  an  increase 
in  covered  compensation. 

After  considering  the  comments,  the 
Treasury  and  the  Service  have 
determined  that  the  regulations  under 
section  401(1)  are  not  the  proper  vehicle 
for  addressing  the  correct  application  of 
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section  411  to  this  situation. 
Accordingly,  the  reference  to  an 
increase  in  covered  compensation  has 
been  removed  from  the  regulations,  but 
no  inference  should  be  drawn  from  this 
revision  as  to  the  correct  interpretation 
of  section  411. 

4.  PIA  Offset  Safe  Harbor 

These  regulations  implement  the  PIA 
offset  safe  harbor  described  in  Notice 
92-32,  1992-2  C.B.  362.  The  regulations 
allow  a  PIA  offset  plan  to  satisfy  section 
401(1)  (and  thus  to  satisfy  the 
nondiscriminatory  amount  requirement 
under  section  401(a)(4)  on  a  safe  hartxjr 
basis)  if  the  plan  limits  the  offset  to  the 
maximum  offset  permitted  under 
se<1ion  401(1)  (the  section  401(1) 
overlay),  which  is  determined  as  a 
pen;entage  of  covered  compensation 
rather  than  PIA. 

Commentators  asked  that  certain  PIA 
offset  plan  designs  be  allowed  to  satisfy 
set:tion  401(a)(4)  on  a  safe  harbor  basis 
without  having  to  apply  the  section 
401(1)  overlay.  They  stated  that  these 
plans  (i.e..  those  with  low  offset 
pen;enfages  relative  to  the  gross  benefit) 
easily  satisfy  the  general  test  for  defined 
benefit  plans  under  section  401(a)(4) 
and  should  be  spared  the  necessity  of 
actually  perfonning  the  test. 

The  Treasury  and  the  Service  have 
carefully  considered  these  comments 
regarding  Pl.^  off.^t  plans,  but  believe 
that  application  of  the  section  401(1) 
overlay  is  essential  to  carrying  out  the 
statutory  purpose  of  setiion  401(1)  in  a 
safe  harbor  context.  In  addition,  the  fact 
that  such  a  plan  passes  the  general  test 
today  does  not  ensure  that  it  will  pass 
in  the  future.  Future  changes  in  the 
relationship  between  covered 
compensation  and  PIA  may  change  the 
results  of  the  general  test.  Finally,  the 
section  401(1)  overlay  eliminates  the 
need  to  limit  the  PIA  offset  percentage 
to  take  into  account  early  retirement 
benefits  and  other  distribution 
alternatives  under  the  plan,  thus 
permitting  the  obsolescence  of  many 
revenue  rulings  issued  under  prior  law. 
However.  Rev.  Rul.  84-45.  1984-1  C.B. 
115,  continues  to  apply  in  determining 
the  compensation  history  on  which  an 
employee's  PIA  can  be  based. 

Effective  Dates 

The  regulations  generally  are  effective 
for  plan  years  beginning  on  or  after 
January  1. 1994.  or,  in  the  case  of  plans 
maintained  by  tax-exempt 
organizations,  for  plan  years  beginning 
on  or  after  January  1, 1996.  For  plan 
years  beginning  on  or  after  January 
1989.  and  before  the  applicable 
regulatory  effactive  date,  §  1.401(l)-6(c) 
provides  that  a  plan  must  be  operated  in 


accordance  with  a  reasonable,  good  faith 
interpretation  of  section  401(1).  Whether 
a  plan  is  operated  in  accordance  with  a 
reasonable,  good  faith  interpretation  of 
section  401(1)  will  generally  be 
determined  hased  on  all  of  the  relevant 
facts  and  circumstances,  including  the 
extent  to  which  an  employer  has 
resolved  unclear  issues  in  its  favor.  A 
plan  will  be  deemed  to  be  operated  in 
accordance  with  a  reasonable,  good  faith 
interpretation  of  section  401(1)  if  it  is 
operated  in  accordance  with  these  final 
regulations,  the  April  1993  proposed 
regulations,  the  September  1991 
regulations,  the  May  1990  proposed 
section  401(1)  regulations,  or  the 
November  1988  proposed  section  401(1) 
regulations. 

Special  Analyses 

It  has  been  determined  that  these 
rules  are  not  major  rules  as  defined  in 
Executive  Order  12291.  Therefore,  a 
Regulatory  Impact  Analysis  is  not 
required.  It  also  has  been  determined 
that  section  553(b)  of  the  Administrative 
Procedure  Act  (5  U.S.C.  chapter  5)  and 
the  Regulatory  Flexibility  Act  (5  U.S.C. 
chapter  6)  do  not  apply  to  these 
regulations,  and.  therefore,  a  Regulatory 
Flexibility  Analysis  is  not  required. 
Pursuant  to  section  7805(fl  of  the 
Internal  Revenue  Code,  the  notice  of 
proposed  rulemaking  was  submitted  to 
the  Small  Business  Administration  for 
comment  on  its  impact  on  small 
business. 

Drafting  Information 

The  principal  author  of  these  final 
regulations  is  Patricia  McDermott  of  the 
Office  of  the  Associate  Chief  Counsel 
(Employee  Benefits  and  Exempt 
Organizations),  Internal  Revenue 
Service.  However,  personnel  from  other 
offices  of  the  Service  and  the  Treasury 
Department  participated  in  their 
development. 

List  of  Subjects  in  26  CFR  Part  1 

Income  taxes.  Reporting  and 
recordkeeping  requirements. 

Adoption  of  Amendments  to  the 
Regulations 

Accordingly,  26  CFR  jiart  1  is 
amended  as  follows: 

PART  1— INCOME  TAXES 

Paragraph  1.  The  authority  citation 
for  part  1  continues  to  read,  in  part,  as 
follows: 

Authority:  26  U.S.C.  7805  *     *     * 

Par.  2,  Section  1.401(a)(5)-l  is 
amended  by: 

1.  Removing  paragraph  (e)(7); 


2.  Redesignating  paragraph  (e)(8)  as 
(eH7): 

3.  Adding  paragraph  (h)  to  read  as 
follows: 

§  1 .401  (a)(5>-1    Special  rules  relating  to 
nondiscrimination  requirements. 

***** 

(h)  Effective  date — (1)  In  general. 
Except  as  provided  in  paragraph  (h)(2) 
of  this  section,  this  section  is  effective 
for  plan  years  beginning  on  or  after 
January  1, 1994. 

(2)  Plans  of  tax-exempt  organizations. 
In  the  case  of  plans  maintained  by 
organizations  exempt  from  income 
taxation  under  section  501(a),  including 
plans  subject  to  section  403(b)(12)(A)(i) 
(nonelective  plans),  tbis  section  is 
effective  for  plan  years  beginning  on  or 
after  January  1, 1996. 

(3)  Compliance  during  transition 
period.  For  plan  years  beginning  before 
the  effective  date  of  these  regulations,  as 
set  forth  in  paragraphs  (h)(1)  and  (h)(2) 
of  this  section,  and  on  or  after  the  first 
day  of  the  first  plan  year  to  which  the 
amendments  made  to  section  401(a)(5) 
by  section  1 1 1 1  (b)  of  the  Tax  Reform 
Act  of  1986  (TRA  '86)  apply,  a  plan 
must  be  operated  in  accordance  with  a 
reasonable,  good  faith  interpretation  of 
section  401(a)(5),  taking  into  account 
pre-existing  guidance  and  the 
amendments  made  by  TRA  '86  to 
related  provisions  of  the  Code.  Whether 
a  plan  is  operated  in  accordance  with  a 
reasonable,  good  faith  interpretation  of 
section  401(a)(5)  will  generally  be 
determined  based  on  all  of  the  relevant 
facts  and  circumstances,  including  the 
extent  to  which  an  employer  has 
resolved  unclear  issues  in  its  favor.  A 
plan  will  be  deemed  to  be  operated  in 
accordance  with  a  reasonable,  good  faith 
interpretation  of  section  401(a)(5)  if  it  is 
operated  in  accordance  with  the  terms 
of  this  .section. 

§  1.401  (l)-0    [Amended] 

Far.  3.  Section  1.401(1)-0  is  amended 
by: 

1.  Removing  the  entries  for  §  1.401(1)- 
1,  paragraphs  (b)  (1)  and  (2). 

2.  Revising  the  entry  for  §  1.401(1)-1, 
paragraph  (c)(6). 

3.  Redesignating  the  entries  for 

§  1.401(0-1.  paragraphs  (c)(22)  through 
(c)(24)  and  paragraphs  (c)(25)  through 
(c)(33),  as  §  1.401(l)-l.  paragraphs 
(c)(23)  through  (c)(25)  and  (c)(27) 
through  (c)(35)  respectively. 

4.  Adding  entries  for  §  1.401(1}-1.  new 
paragraphs  (c)(22)  and  (c)(26). 

5.  Adding  entries  for  §  1.401(l)-3. 
paragraphs  (c)(2)(vi)  (A),  (B)  and  (C). 
(c)(2)(ix),  and  (d)(8)(iii)(D). 

6.  Removing  the  entry  for  §  1.401(1)- 
3,  paragraph  (e)(4),  and  redesignating 
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the  entries  for  §1.401(l)-3,  paragraphs 
(e)(5)  and  (e)(6).  as  §1.401(l)-3, 
paragraphs  (e)(4)  and  (e)(5). 
respectively. 

7.  Revising  the  entry  for  §  1.401  (I)-3. 
paragraph  (g). 

8.  Adding  entries  for  §  1.401  (l)-5. 
paragraphs {b)(5)  (i)  and  (ii).  (b)(8)(v). 
and  (c)(1)  (v)  and  (vi). 

9.  Removing  the  entries  for  §  1.401(1)- 

5.  paragraphs  (c)(3)  (i)  and  (ii). 

10.  Redesignating  the  entry  for 
§1.401(l>-5.  paragraph  (c)(4).  as 
§  1.401(l)-5.  paragraph  (c)(5). 

11.  Adding  entries  for  §1.401(l>-5. 
new  paragraphs  (c)(4).  (c)(4)(j). 
(c)(4)(i)(A).  (c)(4)(i)(B).  (c)(4)(i)(C). 
(r)(4)(ii).  (cK4)(ii)(A).  (c)(4)(ii)(B).  and 
(c)(4)(ii)(C). 

12.  Revising  the  entries  for  §  1.401(1)- 

6,  paragraphs  (a)  through  (c). 

13.  Removing  the  entry  for  §  1.401(1)- 
6.  paragraph  (d). 

14.  The  added  and  revised  entries 
read  as  follows: 

§1.40l(1H>    Table  of  contents. 


§  1.401(I}-1    Permitted  disparity  with  respect 
to  employer-provided  contributions  or 
benefits. 

***** 

(c)  •  •  • 

(6)  Benefit,  right,  or  feature. 

*         •         •         *         • 

(22)  Nonhighly  compensated  employee. 


(26)  PIA. 


§  1 .  40UI)-3    Permitted  disparity  for  defined 
benefit  plans. 

***** 

(c)  •  •  * 
(2)  *  *  * 
(vi)  *  •  * 

(A)  In  general. 

(B)  Unit  credit  plans. 

(C)  Fractional  accrual  plans. 
***** 

(ix)  PIA  offisHs. 

*  •         ft  •         * 

(d)  •  •  • 
(8)  •  •  • 

(iii)  •  •  • 

(D)  Individual  disparity  reductions. 

***** 

(g)  No  reductions  in  0.75-percent  factor  for 
ancillary  benefits. 


§  1.401(I)-S    Overall  permitted  disparity 
limits. 


(b)  •  •  ' 

(5)  •  •  • 

(i)  In  general. 

(ii)  PIA  offset  plans. 

*         •         * 

(8)  *  •  • 


(v)  Fractional  accrual  plans. 

(0  •  •  • 

(!)••* 

(v)  Applicable  plan  years, 
(vi)  Transition  rule  for  dcTmed 
contribution  plans. 

***** 

(4)  Special  rules  for  greater  of  formulas  and 
offset  arrangements, 
(i)  Greater  of  formulas. 

(A)  In  general. 

(B)  Separate  satisfaction  by  formulas. 

(C)  Single  plan. 

(ii)  Offset  arrangements. 

(A)  In  general. 

(B)  Separate  satisfaction  by  plans. 

(C)  No  other  plan. 


§1.401  (l}-6    Effective  dates  and  transition 
niles. 

[a]  Statutory  effective  date. 

(1)  In  general. 

(2)  (Collectively  bargained  plans. 
,    (b)  Regulatory  effective  date. 

(1)  In  general. 

(2)  Plans  of  ta.x-exempt  organizations. 

(3)  Defined  contribution  plans. 

(4)  Defined  benefit  plans. 

(c)  Ck>mpliance  during  transition  period. 

§1.40I(lhl    [Amended]. 

Par.  4.  Section  1.401(1)-1  is  amended 
as  follows: 

1.  The  fourth  sentence  of  paragraph 
(a)(1)  is  amended  by  removing  the 
reference  "1.401(a)(4)-2(b)(3)"  and 
adding  "1.401(a)(4)-2(b)(2)"  in  its  place. 

2.  Tne  last  sentence  of  paragraph 
(a)(3)  is  removed. 

3.  Paragraph  (b)  is  revised. 

4.  Paragraphs  (c)(2).  (c)(6).  (c)(9). 
(c)(17)(i).  (c)(19).  and  (c)(21)  are  revised. 

5.  Paragraphs  (c)(22)  through  (c)(24) 
and  paragraphs  (c)(25)  through  {c)(33) 
are  redesignated  as  (c)(23)  through 
(c)(25)  and  (c)(27)  through  (c)(35) 
respectively,  and  new  paragraphs  (c)(22) 
and  (c)(26)  are  added. 

6.  Newly  designated  paragraph  (c)(35) 
is  revised. 

7.  The  additions  and  revisions  read  as 
follows: 

§  1 .401  (l)-1    Permitted  disparity  In 
employer-provided  contributions  or 
t>enefits. 


(b)  Relationship  to  other 
requirements.  Unless  explicitly 
provided  otherwise,  section  401(1)  does 
not  provide  an  except  on  to  any  other 
requirement  under  se<iiorj  401(a).  Thus, 
for  example,  even  if  the  plan  complies 
with  section  401(1).  the  plan  may  not 
provide  a  benefit  lower  than  the 
minimum  benefit  required  under 
section  416.  Moreover,  a  plan  may  not 
adjust  benefits  in  any  manner  that 
results  in  a  decrease  in  any  employee's 
accrued  benefit  in  violation  of  section 


411(d)(6)  and  section  411(h)(1)(G). 
However,  a  plan  does  not  fail  to  satisfy 
section  401(1)  merely  because,  in  order 
to  ensure  compliance  with  section  411. 
an  employee's  accrued  benefit  under  the 
plan  is  defined  as  the  greater  of  the 
employee's  previously  accrued  benefit 
and  the  benefit  determined  under  a 
strict  application  of  the  plan's  benefit 
formula  and  accrual  method.  See 
section  401(a)(15)  for  additional  rules 
relating  to  circumstances  under  which 
plan  benefits  may  not  be  decreased 
because  of  increases  in  social  security 
benefits. 

(c)  •  •  ' 

(2)  i4i'eroge  annual  compensation. 
Average  annual  compensation  means 
average  annual  compensation  within  the 
meaning  of  §  1.401(a)(4)-3(e)(2). 
***** 

(6)  Benefit,  right,  or  feature.  Benefit, 
right,  or  feature  means  a  benefit,  right, 
or  feature  within  the  meaning  of 
§1.401(a)(4)-12.  •  •  •  •  • 

(9)  Defined  contribution  plan.  Defined 
contribution  plan  means  a  defined 
contribution  plan  within  the  meaning  of 
§  1.410Cb)-9.  In  addition,  for  purposes  of 
§§1.401(1)-1  through  1.401(l)-6.a 
defined  contribution  plan  includes  a 
simplified  employee  pension  as  defined 
in  section  408(k)  (SEP),  other  than  a  SEP 
(or  portion  or  a  SEP)  that  is  a  salary 
reduction  arrangement  described  in 
section  408(k)(6)  (SARSEP). 
***** 

(17)  Final  average  compensation — (i) 
In  general.  Final  average  compensation 
for  an  employee  means  the  average  of 
the  employee's  annual  section  414(s) 
compensation  for  the  3-consecutive-year 
period  ending  with  or  within  the  plan 
year  or  for  the  employee's  period  of 
employment  if  shorter.  The  year  in 
which  an  employee  terminates 
employment  may  be  disregarded  in 
determining  final  average 
compensation.  The  definition  of  final 
average  compensation  used  in  the  plan 
must  be  applied  consistently  with 
respect  to  all  employees.  For  example, 
if  the  plan  provides  that  the  year  in 
which  the  employee  terminates 
employment  is  disregarded  in 
determining  final  average 
compensation,  the  year  must  be 
disregarded  for  all  employees  who 
terminate  employment  in  that  year.  The 
plan  may  specify  any  3-consecutive-year 
period  ending  in  the  plan  year,  provided 
the  period  is  determined  consistently 
for  all  employees.  See  §  1.401(a)(4)- 
ll(d)(3)(iii)  and  §  1.414(s)-l(f)  for  rules 
permitting  service  and  compensation 
with  another  employer  to  be  taken  into 
account  for  purposes  of 
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nondiscrimination  testing,  including 
satisfying  section  401(1). 

(19)  Highly  compensated  employee. 
Highly  compensated  employee  means 
HCE  within  the  meaning  of 
§1.401(a)(4}-12. 


(21)  Nonexcludable  employee. 
Nonexcludable  employee  means 
nonexcludable  employee  within  the 
meaning  of  §  1.401(a)(4)-12. 

(22)  Nonhighly  compensated 
employee.  Nonhighly  compensated 
employee  means  NHCE  within  the 
meaning  of  §  1.401(a)(4)-12. 

•        «        *        *        • 

(26)  PI  A.  PI  A  or  primary  insurance 
amount  means  the  old-age  insurance 
benefit  under  section  202  of  the  Social 
Security  Act  (42  U.S.C.  402)  payable  to 
each  employee  at  a  single  age  that  is  not 
earlier  than  age  62  and  not  later  than  age 
65.  PIA  must  be  determined  under  the 
Social  Security  Act  as  in  effect  at  the 
time  the  employee's  offset  is 
determined.  Thus,  it  is  determined 
without  assuming  any  future  increases 
in  compensation,  any  future  increases  in 
the  taxable  wage  base,  any  changes  in 
the  formulas  used  under  the  Social 
Security  Act  to  determine  PIA  (for 
example,  changes  in  the  breakpoints),  or 
any  future  increases  in  the  consumer 
price  index.  Hovyever,  it  may  be 
assumed  that  the  employee  will 
continue  to  receive  compensation  at  the 
same  rate  as  that  received  at  the  time  the 
offset  is  being  determined,  until 
reaching  the  single  age  described  in  the 
first  sentence  of  this  paragraph  (c)(26). 
PIA  must  be  determined  in  a  consistent 
manner  for  all  employees  and  in 
accordance  with  revenue  rulings  or 
other  guidance  provided  by  the 
Commissioner. 


(35)  Year  of  service.  Year  of  service 
means  a  year  of  service  as  defined  in  the 
plan  for  purposes  of  the  benefit  formula 
and  the  accrual  method  under  the  plan, 
unless  the  context  clearly  indicates 
otherwise.  See  §  1.401(a)(4)-ll(d)(3)  for 
rules  on  years  of  service  that  may  be 
taken  into  account  for  purposes  of 
nondiscrimination  testing,  including 
satisfying  section  401(1). 

§  1.401  (t)-2    [Amended] 

Par.  5.  Section  1.401(l)-2  is  amended 
as  follows: 

1.  The  second  sentence  of  paragraph 
(a)(1)  is  amended  by  removing  the 
reference  "1.401(a)(4)-2(b)(5)"  and 
addinc  '•1.401(a)(4)-2(b)(4)"  in  its  place. 

2.  The  third  sentence  of  paragraph 
(a)(1)  is  amended  by  removing  the 
reference  •*1.401(a)(4)-«(b)(3)(i){E)"  and 


adding  "1.401(a)(4)-8(b)(3)(i)(C)"  in  its 
place. 

S  1.401  (l)-3    [Amended] 

Par.  6.  Section  1.401(l}-3  is  amended 
as  follows: 

1.  The  second  sentence  of  paragraph 
(a)(1)  is  amended  by  removing  the 
reference  "1.401(a)(4)-3(b)(8)"  and 
adding  "1.401(a)(4)-3(b)(6)"  in  its  place. 

2.  The  third  sentence  of  paragraph 
(a)(1)  is  amended  by  removing  the 
reference  "1.401(a)(4>-3(b)(7)(viii)"  and 
adding  "1.401(a)(4)-3(b)(5)(viii)"  in  its 
place. 

3.  The  first  sentence  of  paragraph 
(b)(4)(iii)(C)  is  amended  by  removing 
the  reference  "1.401(a)(4)-3(d)(5)(iv)*' 
and  adding  "1.401(a)(4)-12"  in  its 
place. 

4.  Paragraph  (b)(4)(iii)(E)  is  revised. 

5.  Example  9  in  paragraph  (b)(5)  is 
revised. 

6.  Paragraph  (c)(2)(i)  is  amended  by 
removing  the  reference  "paragraphs 
(c)(2)  (ii)  through  (viii)"  and  adding 
"paragraphs  (c)(2)  (ii)  through  (ix)"  in 
its  place. 

7.  Paragraph  (c)(2)(ii)  is  amended  by 
removing  the  reference  "or  1.401(a)(4)- 
3(b)(5)(i)(B)". 

8.  Paragraph  (c)(2)(iii)  is  amended  by 
removing  the  reference  "or  1.401(a)(4)- 
3(b)(5)(i)(B)". 

9.  Paragraph  (c)(2)(vi)  is  revised. 

10.  Paragraph  (c)(2)(ix)  is  added. 

11.  Example  2  in  furagraph  (c)(3)  is 
amended  by  removing  the  reference 
"1.401(a)(4)-3(b)(5)(i)(B)"  and  adding 
"1.401(a)(4)-3(b)(4)(i)(B)"  in  its  place. 

12.  Paragraph  (d)(8)(iii)  introductory 
text  is  revised. 

13.  Paragraph  (d)(8)(iii)(D)  is  added. 

14.  Paragraph  (e)(1)  is  amended  by 
removing  the  reference  "(e)(4)"  from  the' 
second  sentence  and  adding  "(g)"  in  its 
place  and  by  removing  the  reference 
"(e)(5)"  from  the  fourth  sentence  and 
adding  "(e)(4)"  in  its  place. 

15.  Paragraph  (e)(4)  is  removed  and 
paragraphs  (e)(5)  and  (e)(6)  are 
redesignated  as  paragraphs  (e)(4)  and 
(e)(5)  respectively. 

16.  Newly  designated  paragraph 
(e)(4)(i)  is  amended  by  removing  the 
reference  "{e)(5)(ii)"  and  adding 
"(e)(4)(ii)"  in  its  place. 

17.  Newly  designated  paragraph 
(e)(4)(ii)  is  amended  by  removing  the 
reference  "(e)(5)(ii)"  and  adding 
"(e)(4)(ii)"  in  its  place. 

18.  Example  6  in  newly  designated 
paragraph  (e)(5)  is  amended  by 
removing  the  phrase  "(other  than  a 
temporary  disability  benefit)"  from  the 
seventh  sentence. 

19.  Paragraphs  (g)  and  (h)  are  revised. 

20.  The  added  and  revised  provisions 
read  as  follows: 


S 1 .401  (l)-3    Pemimed  disparity  for  defined 
tMnefit  plans. 


(b)»  *  • 
(4).  .  . 

(iii)*  •  • 

(E)  Section  41 7(e)  exception.  A  plan 
will  not  fail  to  satisfy  this  f>aragraph  (b) 
merely  because  the  disparity  in  a  benefit 
that  is  subject  to  the  interest  rate 
restrictions  of  sections  401(a)(ll]  and 
417(e)  exceeds  the  maximum  disparity 
that  would  otherwise  be  allowed  under 
this  paragraph  (b)  if  the  increase  in 
disparity  is  required  to  satisfy 
8 1.417(e)-l(d).  In  applying  the 
exception  in  this  paragraph  (b)(4)(iii)(E), 
for  purposes  of  determining  what  is 
required  under  §  1.417(e)-l(d),  a  plan 
may  use  the  rate  described  in  §  1.417(e)- 
l(d)(2)(i)  for  all  employees,  without 
regard  to  whether  the  present  value  of 
an  employee's  vested  benefit  exceeds 
$25,000. 

(5)*   •   • 

Example  9.  Plan  U  is  a  defined  t)enefit 
excess  plan  that  provides  a  normal  retirement 
benefit  of  1.0  percent  of  average  annual 
compensation  up  to  the  integration  level, 
plus  1.7  percent  of  average  annual 
compensation  in  excess  of  the  integration 
level,  for  each  year  of  service  up  to  35, 
payable  in  the  form  of  a  straight  life  annuity. 
Plan  U  provides  a  single  sum  optional  form 
of  benefit  at  normal  retirement  age  equal  to 
100  times  the  monthly  annuity  payable  at 
that  age.  Thus,  if  an  employee  elects  the 
single  sum  optional  form  of  benefit,  the  base 
portion  of  the  single  sum  benefit  is  8.33 
percent  (100  tiroes  1.0  percentyi2)  of  average 
annual  compensation  up  to  the  integration 
level  per  year  of  service,  and  the  excess 
portion  of  the  single  sum  benefit  is  14.17 
percent  (100  times  1.7  percentyi2)  of  average 
annual  comfmnsation  in  excess  of  the 
integration  level  per  year  of  service.  Each 
respective  portion  of  the  single  sum  option 
is  normalized  to  a  straight  life  annuity 
commencing  at  normal  retirement  age,  using 
8-percent  interest  and  the  lJP-84  mortality 
table.  After  normalization,  the  l)ase  portion  of 
the  benefit  is  1.02  percent  of  average  annual 
compensation  up  to  the  integration  level,  and 
the  excess  portion  of  the  benefit  is  1.73 
percent  of  average  annual  compensation  in 
excess  of  the  integration  level.  The  single 
sum  optional  form  of  benefit  satisfies  this 
paragraph  (b)  t>ecause  the  disparity  provided 
in  the  optional  form  of  lienefit  does  not 
exceed  the  maximum  excess  allowance. 

(c)  •  *  • 

(2)*   •   • 

(vi)  Overall  permitted  disparity— {A) 
In  general.  The  benefit  formula  provides 
that,  with  respect  to  each  employee's 
years  of  service  after  reaching  the 
cumulative  permitted  disparity  limit 
applicable  to  the  employee  under 
§  1.401(l)-5(c),  employer-provided 
benefits  are  determined  with  respect  to 
the  employee's  totSl  average  annual 
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compensation  at  a  rate  equal  to  the 
nondisparate  percentage.  For  purposes 
of  this  paragraph  (c)(2)(vi),  the 
nondisparate  percentage  is  generally  the 
excess  benefit  percentage  or  gross 
benefit  percentage  otherwise  applicable 
under  the  benefit  formula  to  an 
employee  with  the  same  number  of 
years  of  service. 

(B)  Unit  credit  plans.  In  the  case  of  a 
unit  credit  plan  described  in 

§  1.401(a)(4)-3(b)(3).  if  the  411(b){lKB) 
limit  percentage  is  less  than  the 
nondisparate  percentage,  the 
41irb){l)(B)  limit  percentage  must  be 
substituted  for  the  nondisparate 
percentage.  For  this  purpose,  the 
411(b)(1)(B)  limit  percentage  is  133Vs 
percent  of  the  smallest  base  benefit 
percentage,  or  133  Vs  percent  of  the 
smallest  difference  between  the  gross 
beneHt  percentage  and  the  offset 
percentage,  whichever  is  applicable, 
where  the  smallest  base  benefit    • 
percentage  or  difference  is  determined 
by  reference  to  the  benefit  formula  as 
applied  to  employees  with  no  more 
years  of  service  than  the  employee. 

(C)  Fractional  accrual  plans.  In  the 
case  of  a  fractional  accrual  plan 
described  in  §  1.401(a)(4)-3(b)(4).  the 
beneGt  formula  must  provide  for  the 
nondisparate  percentage  with  respect  to 
yecu^  of  service  after  the  employee 
would  reach  the  cumulative  permitted 
disparity  limit  applicable  to  the 
employee  under  §  1.401(l)-5(c)  as 
modified  by  this  paragraph  (c)(2)(vi)(C). 
Solely  for  purposes  of  this  paragraph 
(c)(2)(vi)(C),  the  employee's  annual 
disparity  fractions  (and  thus  the  year  in 
which  the  employee  would  reach  the 
cumulative  permitted  disparity  limit) 
are  determined  using  the  disparity 
provided  under  the  benefit  formula 
(rather  than  the  special  rule  for 
fractional  accrual  plans  in  §  1.401(1}- 
5(b)(8)(v)). 


(ix)  PIA  offsets.  In  the  case  of  an  offset 
plan,  the  plan  provides  that  the  offset 
applied  to  each  employee's  benefit  is 
the  lesser  of  a  specified  percentage  of 
the  employee's  PIA  and  an  offset  that 
otherwise  satisfies  the  requirements  of 
this  section  (the  "section  401(1) 
overlay").  The  specified  percentage  of 
PIA  must  be  the  same  for  all  employees 
with  the  same  number  of  years  of 
service.  In  the  case  of  a  plan  that 
determines  each  employee's  accrued 
benefit  under  the  fractional  accrual 
method  of  section  411(b)(1)(C),  the 
specified  percentage  of  PIA  is  deemed  to 
be  the  same  for  all  employees  with  the 
same  number  of  years  of  service  if  the 
plan  satisfies  either  of  the  deemed 
uniformity  rules  in  paragraph  (c)(2)(ii) 


or  (iii)  of  this  section,  substituting 
"offset,  expressed  as  a  percentage  of 
PIA,  per  year  of  service  '  for  the  term 
"offset  percentage"  (in  addi'ion  to 
satisfying  either  of  those  rules  with 
respect  to  the  section  401(1)  overlay). 

(d)*  •  * 

(8)«  •  • 

(iii)  Nondiscrimination  requirement. 
The  requirement  of  this  paragraph 
(d)(8)(iii)  is  satisfied  only  if  at  least  one 
of  the  following  tests  in  paragraphs 
(d)(8)(iii)  (A)  through  (D)  of  this  section 
is  satisfied. 
•        *        *        •        • 

(D)  Individual  disparty  reductions. 
This  test  is  satisfied  only  if  the  plan  is 
an  offset  plan  that  uses  an  offset  level 
of  each  employee's  final  average 
compensation  and  makes  individual 
disparity  reductions  as  permitted  under 
paragraph  (d)(9)(iii)(B)  of  this  section. 

(g)  No  reductions  in  0.75-percent 
factor  for  ancillary  benefits.  For 
purposes  of  applying  the  maximum 
excess  allowance  or  the  maximum  offset 
allowance  under  paragraph  {b)(2)  or  (3) 
of  this  section,  no  reduction  is  made  to 
the  0.75-percent  factor  Tierely  because 
the  plan  provides  disparity  in  qualified 
disability  benefits  (within  the  meaning 
of  section  411(a)(9))  or  oreretirement 
death  benefits  and  the  relevant  benefits 
are  payable  before  an  e-nployee's  social 
security  retirement  age 

(h)  Benefits  attributable  to  employee 
contributions  not  taker  into  account. 
Benefits  attributable  to  employee 
contributions  to  a  defired  benefit  plan 
are  not  taken  into  account  in 
determining  whether  the  disparity 
provided  under  a  defined  benefit  excess 
plan  or  an  offset  plan  exceecs  the 
maximum  permitted  disparity  described 
in  paragraph  (b)  of  this  section.  See 
§  1.401(a)(4}-6(l3)  for  n-ethods  of 
determining  the  employer-provided 
benefit  under  a  plan  that  includes 
employee  contributions  not  allocated  to 
separate  accounts  (i.e.,  a  contributory 
DB  plan),  including  §  1 .401(a)(4)- 
6(b)(2)(iii)(B)  for  adjustments  to  the  base 
and  excess  benefit  percentages  or  the 
gross  benefit  percentage  under  a  section 
401(1)  plan.  If,  after  adjustment,  the 
employee's  base  benefit  percentage  or 
gross  benefit  percentage  (whichever  is 
applicable)  is  less  than  zero,  such 
percentage  is  deemed  to  be  zero  for 
purposes  of  the  maximum  er:cess 
allowance  or  maximum  offsf  t  allowance 
under  paragraph  (b)(2)  or  (3)  of  this 
section. 


§1.401(IH6    [Amended] 

Par.  7.  Section  1.401(l)-5  is  amended 
as  follows: 

1.  Paragraph  (b)(5)  is  revised. 

2.  Paragraph  (b)(8)(iii)(A)  is  revised  by 
removing  the  words  "of  the  employer" 
and  adding  "taken  into  account  under 
paragraph  (a)(3)  of  this  section  as"  in 
their  place. 

3.  Paragraph  (b)(8)(v)  is  added. 

4.  Paragraphs  (c)(1)  (i)  through  (iii)  are 
revised  and  new  paragraphs  (c)(1)  (v) 
and  (vi)  are  added. 

5.  Paragraph  (c)(2)  is  amended  by 
removing  the  reference  "(b)(3)"  and 
adding  "(b)(2)"  in  its  place. 

6.  Paragraph  (c)(3)  is  revised. 

7.  Paragraph  (c)(4)  is  redesignated  as 
paragraph  (c)(5)  and  a  new  paragraph 
(c)(4)  is  added. 

8.  Newly  designated  paragraph  (c)(5) 
is  amended  by  removing  the  language 
"paragraph  (b)(2)  or  (b)(3)  of  this 
section"  from  the  third  sentence  and 
adding  "§  1.401(l)-3(b)  (2)  or  (3)"  in  its 
place  and  by  adding  a  new  Example  5. 

9.  The  added  and  revised  provisions 
read  as  follows: 

§  1.401  (l>-6    Overall  permitted  disparity 
limits. 

*        •         •         •        • 

(b)*** 

(5)  Annual  offset  plan  disparity 
fraction — (i)  In  general.  For  a  plan  year, 
the  annual  offset  plan  disparity  fraction 
for  an  employee  benefiting  under  an 
offset  plan  that  is  a  section  401(1)  plan 
is  a  fraction — 

(A)  The  numerator  of  which  is  the 
disparity  provided  under  the  plan  for 
the  plan  year;  and 

(B)  The  denominator  of  which  is  the 
maximum  offset  allowance  under 

§  1.401(l)-3(b)(3)  for  the  plan  year. 

(ii)  PIA  offset  plans.  In  the  case  of  an 
offset  plan  that  applies  an  offset  of  a 
specified  percentage  of  the  employee's 
PIA.  as  permitted  under  §  1.401(1)- 
3(c)(2)(ix),  the  numerator  of  the  annual 
offset  plan  disparity  fraction  is  the  offset 
percentage  used  in  the  section  401(1) 
overlay  under  the  plan. 
***** 

(8)  •  •  • 

(v)  Fractional  accrual  plans.  If  a 
section  401(1)  plan  determines  each 
employee's  accrued  benefit  under  the 
fractional  accrual  method  of  section 
411(b)(1)(C).  the  numerator  of  an 
employee's  annual  disparity  fraction  is 
based  on  the  disparity  provided  in  the 
benefit  accrued  for  the  employee  for  the 
plan  year. 
***** 

(c)  Cumulative  permitted  disparity 
limit — (1)  In  general — (i)  Employees  who 
benefit  under  defined  benefit  plans.  In 
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the  case  of  an  employee  who  has 
benefited  under  one  or  more  defined 
benefit  plans  for  a  plan  year  described 
in  paragraph  (c)(l)(v)  of  this  section,  the 
cumulative  permitted  disparity  limit  is 
satisfied  if  the  employee's  cumulative 
disparity  fraction,  as  defined  in 
paragraph  (c)(2)  of  this  section,  does  not 
exceed  35. 

(ii)  Employees  who  do  not  benefit 
under  defined  benefit  plans.  In  the  case 
of  an  employee  who  has  not  benefited 
under  a  defined  benefit  plan  for  any 
plan  year  described  in  paragraph 
(c:)(l)(v)  of  this  section,  the  cumulative 
permitted  disparity  limit  is  satisfied. 

(iii)  Certain  plan  years  disregarded. 
For  purposes  of  this  paragraph  (c),  an 
employee  is  not  treated  as  benefiting 
under  a  defined  benefit  plan  for  a  plan 
year  des<;ribed  in  paragraph  (c)(l)(v)  of 
this  section  if  the  employer  can 
establish  that  for  that  plan  year  the 
defined  benefit  plan  was  not  a  section 
401(1)  plan  and  did  not  impute 
permitted  disparity  under  §  1.401(a)(4)- 
7. 
tt         •         •         *         * 

(v)  Applicable  plan  years.  In  applying 
paragraphs  (c)(1)  (i).  (ii),  and  (iii)  of  this 
section,  for  purposes  of  determining 
whether  an  employee  benefits  under  a 
defined  benefit  plan,  the  applicable  plan 
years  are  all  plan  years  that  begin  on  or 
after  the  regulatory  effective  date,  as  set 
forth  in  §  1.401(l)--6(b).  or,  in  the  case  of 
governmental  plans,  as  set  forth  in 
S  1.401(a)(4)-13(b). 

(vi)  Transition  rule  for  defined 
contribution  plans.  A  defined 
contribution  plan  is  deemed  to  satisfy 
the  cumulative  permitted  disparity  limit 
for  the  first  plan  year  to  which  these 
regulations  apply,  as  set  forth  in 
§  1.401(I)-€(b).  or,  in  the  case  of 
governmental  plans,  as  set  forth  in 
«»1.401(a)(4)-13(b). 
*        «        •        ft        * 

(3)  Determination  of  total  annual 
disparity  fractions  for  prior  years.  For 
each  of  the  employee's  years  of  service 
credited  as  of  the  end  of  the  last  plan 
year  beginning  before  January  1, 1989, 
not  to  exceed  35,  under  all  plans  as  of 
that  time  that  are  taken  into  account 
under  paragraph  (a)(3)  of  this  section 
(whether  or  not  terminated),  the 
employee's  total  annual  disparity 
fraction  is  one.  Therefore,  if,  before  the 
first  plan  year  beginning  on  or  af^er 
January  1, 1989,  an  employee  never 
participated  in  or  benefited  under  any 
plan  taken  into  account  under 
paragraph  (a)(3)  of  this  section,  the 
employee's  total  annual  disparity 
fractions  are  determined  without  regard 
to  this  paragraph  (c)(3).  An  employer 
may  apply  the  rule  in  this  paragraph 


(c)(3)  with  respect  to  all  employees, 
using  a  year  (including  the  current  year) 
that  is  chosen  by  the  employer  and  is 
later  than  1989.  Thus,  for  example,  in 
lieu  of  calculating  annual  disparity 
fractions  for  all  plan  years,  the  employer 
may  assume  that  the  full  disparity  limit 
has  been  used  in  each  prior  plan  year 
for  which  an  employee  has  been 
credited  with  a  year  of  service. 

(4)  Special  rules  for  greater  of 
formulas  and  offset  arrangements — (i) 
Greater  of  formulas — (A)  In  general.  A 
defined  benefit  plan  that  is  a  section 
401(1)  plan  and  that  provides  a  benefit 
equal  to  the  greater  of  the  benefits 
determined  under  two  or  more  formulas 
is  deemed  to  satisfy  the  cumulative 
permitted  disparity  limit  with  respect  to 
an  employee  if  each  of  the  requirements 
in  paragraphs  (c)(4)(i)  (B)  and  (C)  of  this 
section  is  satisfied.  For  this  purpose,  a 
plan  that  uses  a  fresh-start  formula  that 
determines  the  accrued  benefit  as  the 
greater  of  two  amounts  under 
§  1.401(a)(4)-13(c)(4)  (ii)  or  (iii) 
provides  a  benefit  equal  to  the  greater  of 
the  benefits  determined  under  two  or 
more  formulas. 

(B)  Separate  satisfaction  by  formulas. 
Each  formula  under  the  plan  would 
satisfy  the  cumulative  permitted 
disparity  limit  if  it  were  the  only 
formula  under  the  plan.  In  the  case  of 

a  current  formula  that  applies  to  the 
employee's  total  years  of  service  (as,  for 
example,  under  §  1.401(a)(4)-13(c)(4) 
(ii)(B)  or  (iii)(B)),  for  purposes  of 
determining  whether  that  formula 
would  satisfy  the  cumulative  permitted 
disparity  limit  if  it  were  the  only 
formula  under  the  plan,  the  special  rule 
for  prior  years  under  paragraph  (c)(3)  of 
this  section  may  be  disregarded. 

(C)  Single  plan.  The  employee  has 
never  benefited  under  another  plan 
taken  into  account  under  paragraph 
(a)(3)  of  this  section  that  is  a  section 
401(1)  plan  or  that  satisfies  section 
401(a)(4)  by  relying  on  §  1.401(a)(4)-7. 
For  this  purpose,  if  the  benefit  under  the 
plan  is  offset  in  an  offset  arrangement 
described  in  paragraph  (b)(8)(iii)(B)  of 
this  section,  the  other  plan  is 
disregarded.  In  addition,  a  plan  does  not 
fail  the  requirements  of  this  paragraph 
(c)(4)(i)(C)  merely  because  the  employee 
benefits  und^r  another  defined  benefit 
plan,  provided  that — 

(J)  With  respect  to  each  benefit 
formula  under  the  plan,  no  years  of 
service  taken  into  account  under  that 
benefit  formula  are  taken  into  account 
under  a  benefit  formula  of  the  other 
plan;  and 

(2)  Paragraph  (c)(4)(i)(B)  of  this 
section  would  be  satisfied  if  the  plans 
were  treated  as  a  single  plan  that 
provided  a  benefit  equal  to  the  greater 


of  the  benefits  provided  under  two  or 
more  formulas.  For  this  purpose,  a 
formula  consists  of  the  sum  of  a  formula 
for  the  years  of  service  taken  into 
account  under  one  plan  and  a  formula 
for  the  years  of  service  taken  into 
account  under  the  other  plan.  Thus, 
each  possible  combination  of  the 
formulas  under  the  plans  must  satisfy 
paragraph  (c)(4)(i)(B)  of  this  section. 

(ii)  Offset  arrangements — (A)  In 
general.  If  a  defined  benefit  plan  is  a 
section  401(1)  plan  and  the  benefit 
under  the  plan  (the  gross  benefit  plan) 
is  offset  by  the  benefit  under  another 
plan  (the  offsetting  plan)  in  an  offset 
arrangement  described  in  paragraph 
(b)(8)(iii)(B)  of  this  section,  the  gross 
benefit  plan  is  deemed  to  satisfy  the 
cumulative  permitted  disparity  limit 
with  respect  to  an  employee  if  each  of 
the  requirements  in  paragraphs  (c)(4)(ii) 
(B)  and  (C)  of  this  section  is  satisfied. 

(B)  Separate  satisfaction  by  plans. 
This  requirement  is  satisfied  if  the  gross 
benefit  plan  would  satisfy  the 
cumulative  disparity  limit  if  no  offset 
applied,  and  the  offsetting  plan  satisfies 
the  cumulative  permitted  disparity 
limit,  not  taking  into  account  the  gross 
benefit  plan. 

(C)  No  other  plan.  Except  for  the  plans 
in  the  offset  arrangement,  the  employee 
has  never  benefited  under  another  plan 
taken  into  account  under  (>aragraph 
(a)(3)  of  this  section  that  is  a  section 
401(1)  plan  or  that  satisfies  section 
401(a)(4)  by  relying  on  §  1.401(a)(4)-7. 
An  offset  arrangement  does  not  fail  the 
requirements  of  this  paragraph 
(c)(4)(ii)(C)  merely  because  the 
employee  benefits  under  another 
defined  benefit  plan,  provided  no  years 
of  service  taken  into  account  under  a 
benefit  formula  of  any  plan  in  the  offset 
arrangement  are  also  taken  into  account 
under  a  benefit  formula  of  the  other 
plan. 

(5)  •   •  * 

Example  5.  (a)  Plan  O  is  a  noncontributory 
defined  benefit  excess  plan.  Plan  O  provides 
an  employee  whose  social  security  retirement 
age  is  65  with  the  greater  of  the  benefits 
determined  under  two  formulas.  The  first 
formula  provides  a  benefit  of  1  [>ercent  of 
average  annual  compensation  up  to  covered 
compensation,  plus  1.75  percent  of  average 
annual  compensation  above  covered 
compensation,  for  each  year  of  service  up  to 
35.  'The  second  formula  provides  a  benefit  of 
1  piercent  of  average  annual  compensation  up 
to  covered  compensation,  plus  1.6  percent  of 
average  annual  compensation  atiove  covered 
compensation,  for  each  year  of  service  up  to 
40. 

(b)  Under  paragraph  (b)(4)  of  this  section, 
an  employee's  annual  defined  benefit  excess 
plan  fraction  for  each  of  the  35  years  under 
the  first  formula  is  0.75/0.75  or  one,  and  an 
employee's  annual  defined  benefit  excess 
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plan  fraction  for  each  of  the  40  years  under 
the  second  fonnula  is  0.6/0.75  or  0.8.  Under 
paragraph  (b)(B)(ii)  of  this  section,  an 
employee's  annual  defined  benefit  excess 
plan  fraction  (and  total  annual  disparity 
fraction  because  the  employee  benefits  only 
under  Plan  O)  for  the  plan  year  is  the  larger 
fraction  under  the  two  formulas  or  one. 
Therefore,  afler  35  years,  the  employee  has  a 
cumulative  disparity  fraction  of  35.  The 
disparity  provided  under  the  second  formula 
for  years  of  service  after  35  thus  exceeds  the 
cumulative  permitted  disparity  limit  unless 
the  plan  qualifies  for  the  special  rule  in 
paragraph  (c)(4)(i)  of  this  section. 

(c)  Assume  the  condition  in  paragraph 
(cH4](i)(C)  of  this  section  is  satisfied  because 
no  employee  has  benefited  under  another 
plan  taken  into  account  under  paragraph 
(a)(3)  of  this  section.  In  addition,  the  largest 
cumulative  disparity  fraction  possible  under 
the  first  formula  is  35  times  one  or  35,  and 
the  largest  cumulative  disparity  fraction 
possible  under  the  second  formula  is  40 
times  0.8  or  32.  Thus,  the  requirement  of 
paragraph  (c)(4)(i)(B)  of  this  section  is  also 
satisfied  because  each  formula  would  satisfy 
the  cumulative  permitted  disparity  limit  if  it 
were  the  only  formula  under  the  plan.  Under 
pa.nigraph  (c)(4)(i)  of  this  section,  the  plan  is 
deemed  to  satisfy  the  cumulative  permitted 
disparity  limit  with  respect  to  an  employe*- 
whose  social  security  n;tiremenl  age  is  65. 
•         •  •  •         • 

Par.  e.  Section  1.401(l)-6  is  revised  to 
read  as  follows: 

§  1 .401(l)-6    Effective  dates  and  transition 
rule*. 

(a)  Statutory  effective  date — (1)  In 
general.  Except  as  otherwise  provided 
in  paragraph  (a)(2)  of  this  section, 
section  401(a)(5)(C)  is  effective  for  plan 
years  beginning  on  or  after  January  1, 
1989,  and  section  401(1)  is  effective  with 
respect  to  plan  years,  and  benefits 
attributable  to  plan  years,  beginning  on 
or  after  January  1,  1989.  The  preceding 
sentence  is  applicable  to  a  plan  without 
regard  to  whether  the  plan  was  in 
existence  as  of  a  particular  date. 

(2)  Collectively  bargained  plans,  (i)  In 
the  case  of  a  plan  maintained  pursuant 
to  1  or  more  collective  bargaining 
agreements  between  employee 
representatives  and  1  or  more  employers 
ratified  before  March  1,  1986,  sections 
401(a)(5)  and  401(1)  are  applicable  for 
plan  years  beginning  on  or  after  the  later 
of— 

(A)  January  1, 1989;  or 

(B)  The  date  on  which  the  last  of  such 
collective  bargaining  agreements 
terminates  (determined  without  regard 
to  any  extension  of  any  such  agreement 
occurring  on  or  after  March  1, 1986). 
However,  notwithstanding  the 
preceding  sentence,  sections  401(a)(5) 
and  401(1)  apply  to  plans  described  in 
this  paragraph  (a)(2)  no  later  than  the 
first  plan  year  beginning  after  January  1, 
1991. 


(ii)  For  purposes  of  paragraph 
(a)(2)(i)(B)  of  this  section,  a  change 
made  after  October  22,  1986.  in  the 
terms  or  conditions  of  a  collectively 
bargained  plan,  pursuant  to  a  collective 
bargaining  agreement  ratified  before 
March  1. 1986.  is  not  treated  as  a  change 
in  the  terms  and  conditions  of  the  plan. 

(iii)  In  the  case  of  a  collectively 
bargained  plan  described  in  paragraph 
(a)(2)(i)  of  this  section,  if  the  date  in 
paragraph  (a)(2)(i)(B)  of  this  section 
precedes  November  15. 1988,  then  the 
date  in  this  paragraph  (a)(2]  is  replaced 
with  the  date  on  which  the  last  of  any 
collective  bargaining  agreements  in 
effect  on  November  15.  1983. 
terminates,  provided  that  the  plan 
complies  during  this  perioc"  with  a 
reasonable  good  faith  interpretation  of 
section  401(1). 

(iv)  Whether  a  plan  is  maintained 
pursuant  to  a  collective  bargaining 
agreement  is  determined  under  the 
principles  applied  under  section  1017((:) 
of  the  Employee  Retiremen*.  Income 
Security  Act  of  1974.  See  F.R.  Rep.  No. 
1280.  93d  Cong.,  2d  Sess.  266  (1974).  In 
addition,  a  plan  is  not  treated  as 
maintained  under  a  collect  ve 
bargaining  agreement  unless  the 
employee  representatives  satisfy  section 
7701(a)(46)  of  the  Internal  "Revenue 
Code  after  March  31,  1984.  See 
§  301. 7701-1 7T  of  this  chapter  for  other 
requirements  for  a  plan  to  le  considered 
to  be  collectively  bargained. 

(b)  Regulatory  effective  cate — (1)  In 
general.  Except  as  otherwi:e  provided 
in  paragraph  (b)(2)  of  this  fection, 
§§  1.401(l)-l  through  1.40  (l)-6  apply 
to  plan  years  beginning  on  or  after 
January  1. 1994. 

(2)  Plans  of  tax-exempt  c  rganizations. 
In  the  case  of  plans  mainta  ned  by  an 
organization  exempt  from  ncome 
taxation  under  section  501  a),  including 
plans  subject  to  section  40:'(b)(12)(A)(i) 
(nonelective  plans),  §§  1.4(  1(1)-1 
through  1.401(l)-6  apply  t(  plan  years 
beginning  on  or  after  January  1, 1996. 

(3)  Defined  contribution  olans.  A 
defined  contribution  plan  ratisHes 
section  401(1)  with  respect  to  a  plan  year 
beginning  on  or  after  the  effective  date 
of  these  regulations,  as  set  orth  in 
paragraphs  (b)(1)  and  (b)(2  of  this 
section,  if  it  satisfies  the  applicable 
requirements  of  §§1.401(1)-1  through 
1.401(l}-5  for  the  plan  year. 

(4)  Defined  benefit  plans  A  defined 
benefit  excess  plan  or  offse'.  plan 
satisfies  section  401(1)  with  respect  to 
all  plan  years,  and  benefits  attributable 
to  all  plan  years,  beginning  on  or  after 
the  effective  date  of  these  r'^gulations.  as 
set  forth  in  paragraphs  (b)(' )  and  (b)(2) 
of  this  section,  by  satisfying  the 
applicable  requirements  of  §§1.401  (1)-1 


through  1.401(l)-5  and  the  requirements 
of  §  1.401(a)(4)-13(c)  (and  §  1.401(a)(4)- 
13(d),  if  applicable),  using  a  fresh-start 
date  that  is  on  or  after  December  31. 
1988,  and  before  the  effective  date  of 
these  regulations.  A  defined  benefit 
excess  plan  or  offset  plan  that  does  not 
satisfy  section  4U1(1)  with  respect  to  all 
plan  years  beginning  on  or  after  the 
effective  date  of  these  re^jlations  may. 
under  the  rules  of  §  1.401(a)(4)-13(c) 
(and  §1.401(a)(4)-13(d),  if  applicable), 
satisfy  section  401(1)  for  plan  years 
beginning  after  a  fresh-start  date  by 
satisfying  the  applicable  requirements  of 
§§1.401(I)-1  through  1.401(l)-5  after 
the  fresh-start  date. 

(c)  Compliance  during  transition 
period.  For  plan  years  iM'ginning  on  or 
after  January  1.  1989,  and  before  the 
effective  date  of  these  regulations,  as  set 
forth  in  paragraph  (h)  of  this  se<:tion.  a 
plan  must  be  operated  in  accordance 
with  a  reasonable,  good  faith 
interpretation  of  section  401(1).  Whether 
a  plan  is  operated  in  accordance  with  a 
reasonable,  good  faith  interprt^ation  of 
section  401(1)  will  generally  be 
determined  based  on  all  of  the  relevant 
facts  and  circumstances,  including  the 
extent  to  which  an  employer  has 
resolved  unclear  i.ssues  in  its  favor.  A 
plan  will  be  deemed  to  be  operated  in 
accordance  with  a  reasonable,  good  faith 
interpretation  of  section  401(/)  if  it  is 
operated  in  accordance  with  the  terms 
of  §§1.401(/)-l  through  1.401(/)-5. 
Margaret  Milner  Richardson, 
Commissioner  of  Internal  /tevenue. 

Approved:  August  23.  1993. 
Leslie  Samuels, 

Assistant  Secretary  of  the  Treasury. 
jFR  Doc.  93-21378  Filed  8-31-93;  4:02  pml 
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26  CFR  Part  1 

[T.D.  8487] 

RIN  1S45-AR51 

Minimum  Coverage  Requirements 

AGENCY:  Internal  Revenue  Sen  ice  (IRS). 

Treasury. 

ACTION:  Final  regulations. 

SUMMARY:  This  document  contains 
amendments  to  the  final  regulations     . 
under  section  410(b).  which  provides 
minimum  coverage  requirements.  The 
regulations  reflect  changes  made  by  the 
Tax  Reform  Act  of  1986  and  by  the 
Technical  and  Miscellaneous  Revenue 
Act  of  1988.  The  regulations  provide 
guidance  necessary  to  comply  with  the 
law  and  affect  sponsors  of.  and 
participants  in.  tax-qualified  retirement 
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plans  and  certain  other  employee 

benefit  plans. 

DATES:  These  regulations  are  effective 

January  1.  1994,  and  apply  to  plan  years 

beginning  on  or  after  January  1.  1994, 

except  as  provided  in  the  transition 

rules  of  §1.4in(b)-10. 

FOfl  FURTHER  INFORMATION  CONTACT: 

Dave  Munroe  at  (202)  622-4606  (not  a 

toll-free  number). 

SUPPLEMENTARY  INFORMATION: 

Background 

On  September  19.  1991.  final 
regulations  under  section  410(b)  (T.D. 
8363)  were  published  in  the  Federal 
Register  (56  FR  47638).  Amendments  to 
those  regulations  were  published  in  the 
Federal  Register  on  December  4.  1991 
(56  FR  63420).  in  connection  with 
finalizing  the  separate  line  of  business 
regulations  (T.D.  8376)  under  section 
414(r)  of  the  Code.  In  the  Federal 
Register  of  August  10.  1992  (57  FR 
35536),  the  Internal  Revenue  Service 
published  proposed  regulations  to 
extend  the  effective  date  of  the  final 
regulations  under  section  410(b)  and 
related  regulations  generally  to  plan 
years  beginning  on  or  after  January  1, 
1994. 

On  April  21,  1993,  proposed 
regulations  amending  the  final 
regulations  were  published  in  the 
Federal  Register  (58  FR  21417).  Written 
comments  were  received  from  the 
public  on  the  proposed  regulations,  and 
a  public  hearing  was  held  on  June  7, 
1993.  After  consideration  of  all  of  the 
written  comments  received  and  the 
statements  made  at  the  public  hearing, 
these  regulations  are  adopted  as 
modified  by  this  Treasury  decision. 

Explanation  of  Provisions 

J.  Overview 

Section  410(b)  provides  a  minimum 
coverage  requirement  that  a  plan  must 
meet  in  order  to  be  tax  qualified.  In 
addition,  the  minimum  coverage 
requirement  is  also  relevant  under  the 
related  section  401(a)(4)  regulations  in 
determining  whether  certain 
requirements  of  those  regulations  are 
satisfied. 

The  September  1991  final  regulations 
under  section  410(b)  provide  that  a  plan 
can  meet  the  section  410(b)  minimum 
coverage  requirement  by  satisfying  one 
of  two  tests,  the  section  410(b)(1)  (A) 
and  (B)  ratio  percentage  test  or  the 
section  410(b)(2)  average  benefit  test.  To 
satisfy  the  ratio  percentage  test  for  a 
plan  year,  a  plan  must  have  a  ratio 
percentage  of  at  least  70  percent.  A 
plan's  ratio  percentage  is  the  percentage 
of  the  employer's  nonhighly 
compensated  employees  who  benefit 


under  the  plan  divided  by  the 
percentage  of  the  employer's  highly 
compensated  employees  who  benefit 
under  the  plan. 

To  satisfy  the  average  benefit  test,  two 
requirements  must  be  met — the 
nondiscriminatory  classification  test  of 
section  410(b)(2)(A)(i)  and  the  average 
benetlt  percentage  test  of  section 
410(b)(2)(A)(ii).  The  nondiscriminatory 
classification  test  requires  a  plan  to 
benefit  employees  who  qualify  under  a 
reasonable  employer-determined 
classification  that  does  not  discriminate 
in  favor  of  highly  compensated 
employees.  Tlie  average  benefit 
percentage  test  requires  that  the  average 
of  the  employee  benefit  percentages  for 
nonhighly  compensated  employees  be  at 
least  70  percent  of  the  average  of  the 
employee  benefit  {>ercentages  for  highly 
compensated  employees,  generally 
taking  into  account  all  the  plans  of  the 
employer. 

The  April  1993  regulations  proposed 
to  amend  the  September  1991 
regulations  generally  to  simplify  them 
and  to  address  other  issues  raised  since 
the  publication  of  those  regulations.  In 
addition,  the  proposed  regulations  make 
coordinating  amendments  to  the 
September  1991  regulations  under 
section  410(b)  to  take  into  account  the 
changes  proposed  in  the  January  1993 
proposed  section  401(a)(4)  regulations. 
Major  changes  in  the  April  1993 
proposed  regulations  include  the 
following: 

•  Replacing  the  rules  for  the  average 
benefit  percentage  test  in  their  entirety 
with  less  detailed  rules  that  coordinate 
the  determination  of  these  percentages 
with  the  determination  of  accrual  rates 
under  the  section  401(a)(4)  regulations. 

•  Replacing  objective  testing  of 
coverage  of  former  employees  with  a 
flexible  facts-and-circumstances 
analysis. 

•  Expanding  the  situations  where 
employees  in  a  multiemployer  plan  may 
continue  to  be  treated  as  collectively 
bargained  employees  after  they  have 
switched  from  collectively  bargained  to 
noncollectively  bargained  status. 

•  Providing  that  the  portion  of  a  plan 
benefiting  employees  who  have  not 
satisfied  the  greatest  permissible 
minimum  age  and  service  conditions 
may  be  disaggregated  for  purposes  of  the 
average  benefit  percentage  test. 

In  general,  comments  received  on  the 
changes  in  the  proposed  regulations 
were  favorable.  Accordingly,  these  final 
regulations  incorporate  those  changes. 
In  addition,  in  response  to  comments, 
certain  modifications  have  been  made  to 
further  simphfy  and  increase  flexibility 
in  compliance  alternatives.  The  more 


significant  changes  made  in  these  final 
regulations  are  discussed  below. 

2.  Special  Multiemployer  Plan  Rules 

The  September  1991  regulations 
provide  that  a  plan  benefiting  both 
collectively  bargained  employees  (as 
defined  in  the  regulations)  and 
noncollectively  bargained  employees  is 
treated  as  two  separate  plans  for  section 
410(b)  purposes.  The  portion  of  the  plan 
benefiting  collectively  bargained 
employees  is  deemed  to  satisfy  the 
section  401(a)(4)  and  section  410(b) 
requirements  automatically.  In  testing 
the  portion  of  the  plan  benefiting 
noncollectively  bargained  employees, 
all  collectively  bargained  employees  are 
treated  as  excludable. 

The  April  1993  proposed  regulations 
contain  several  special  rules  that  allow 
noncollectively  bargained  employees  in 
a  multiemployer  plan  who  were 
formerly  collectively  bargained 
employees  to  continue  to  be  treated  as 
collectively  bargained  employees.  These 
rules  represent  an  exception  to  the 
general  requirement  that  benefits 
provided  to  noncollectively  bargained 
employees  be  tested  under  sections 
401(a)(4)  and  410(b). 

In  view  of  the  practical  problems  for 
plan  trustees  in  identifying  and 
accounting  for  noncollectively 
bargained  employees  of  different 
employers,  one  of  the  special  rules  in 
the  proposed  regulations  permits 
formerly  collectively  bargained 
employees  to  continue  to  be  treated  as 
collectively  bargained  employees 
indefinitely.  This  exception  applies 
only  if  no  more  than  two  percent  of  the 
employees  covered  under  the 
multiemployer  plan  are  in  this  category 
and  the  terms  of  the  plan  providing  for 
benefit  accruals  treat  those  employees  in 
the  same  manner  as  similarly  situated 
employees  who  are  collectively 
bargained.  In  addition,  in  order  to  use 
this  special  alumni  rule,  the  employees 
treated  as  collectively  bargained  must  be 
performing  services  for  one  or  more 
employers  that  are  parties  to  the 
collective  bargaining  agreement. 

The  Treasury  and  the  Service  believe 
that  this  exception  for  alumni  is 
appropriate  only  if  those 
noncollectively  bargained  employees 
represent  a  limited  percentage  of  the 
multiemployer  plan's  population. 
However,  commentators  on  the  April 
1993  regulations  requested  that  the  two- 
percent  limit  for  the  alumni  rule  be 
expanded  to  make  this  exception 
available  to  additional  multiemployer 
plans.  After  weighing  both  the  practical 
conceriis  expressed  by  the 
commentators  and  the  importance  of 
limiting  this  exemption  from 
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nondiscrimination  testing  (which  could 
apply  for  an  indefinite  period  of  time), 
the  Treasury  and  the  Service  have 
increased  the  percentage  from  two 
percent  to  five  percent.  In  addition,  it  is 
anticipated  that  guidance  on  data 
collection  and  testing  will  he  provided 
for  multiemployer  plans  in  the  revenue 
procedure  on  substantiating  compliance 
(proposed  in  Announcement  92-fll, 
1992-22  I.R.B.  56)  when  that  document 
is  Hnalized  shortly. 

In  response  to  comments,  these 
regulations  also  liberalize  and  clarify 
the  special  multiemployer  plan  rules  in 
a  number  of  respects.  For  example, 
certain  of  the  rules  are  conditioned  on 
the  noncollectively  bargained 
employees  being  treated  under  the  plan 
in  the  same  manner  as  similarly  situated 
collectively  bargained  employees.  These 
regulations  require  only  that  the 
noncollectively  bargained  employees  be 
treated  in  a  manner  that  is  generally  no 
more  favorable  than  similarly  situated 
collectively  bargained  employees  and 
clarify  that  only  the  terms  of  the  plan 
providing  for  benefit  accruals  must  treat 
the  noncollectively  bargained 
employees  in  this  manner.  Thus,  for 
example,  differences  in  vesting  that  may 
arise  because  the  noncollectively 
bargained  employees  are  subject  to 
different  statutory  vesting  schedules 
than  collectively  bargained  employees 
will  not  prevent  a  multiemployer  plan 
from  using  the  special  rules.  These 
regulations  also  make  clear  that  these 
special  rules  apply  if  the  employee 
performs  services  for  the  plan  or  for  the 
employee  representative.  In  addition, 
among  other  clarincations,  these 
regulations  provide  that  the  term 
"collective  bargaining  agreement"  as 
used  in  these  rules  includes  any 
successor  agreement. 

3.  Employees  Benefiting  Under  a  Plan 

The  regulations  generally  provide  that 
an  employee  is  treated  as  benefiting 
under  a  deHnod  beneHt  plan  for  a  plan 
year  only  if  there  is  an  increase  in  the 
employee's  accrued  benefit.  In  response 
to  comments,  a  revision  has  been  made 
to  these  regulations  that  is  intended  to 
clarify  that  increases  in  the  dollar 
amount  of  the  accrued  benefit  merely 
because  of  the  passage  time  or  because 
of  a  change  in  indices  affecting  the 
accrued  benefit  do  not  cause  an 
employee  to  be  treated  as  benefiting. 

The  regulations  provide  that  in 
certain  situations,  however,  an 
employee  in  a  defined  benefit  plan  will 
be  treated  as  benefiting  for  a  plan  year 
even  though  the  employee  does  not 
receive  an  accrual  for  the  plan  year.  One 
of  these  situations  is  where  an 
employee's  accrued  benefit  would  have 


increased  if  a  previously  accpjed  benefit 
were  disregarded,  such  as  where  the 
plan  utilizes  a  "wear-away"  formula. 
The  regulations  include  an  increase  in 
covered  compensation  or  a  decrease  in 
the  employee's  compensation  for  the 
plan  year  as  further  examples  of 
situations  where  this  might  occur.  These 
examples  have  been  eliminated  in  order 
to  remove  any  possible  inference 
concerning  the  proper  interpretation  of 
section  411(d)(6)  or  section  411(b)(1)(G) 
in  these  situations,  but  no  inference 
should  be  drawn  fron  this  revision  as 
to  the  correct  interpretation  of  section 
411. 

4.  Employees  Transferring  Between 
Plans  That  Are  Mandatorily 
Disaggregated 

The  regulations  require  that  certain 
plans  be  mandatorily  disaggregated  and 
treated  as  separate  p  ans  for  purposes  of 
section  410(b).  Among  the  situations  in 
which  a  plan  must  be  disaggregated  are 
those  in  which  a  plan  benefits 
employees  of  differeit  qualified 
separate  lines  of  business,  employees  of 
more  than  one  employer,  or  both 
collectively  bargained  and 
noncollectively  bargained  employees. 
Questions  have  arisen  regarding  the 
treatment  of  employees  who  change 
from  being  tested  under  one  portion  of 
a  disaggregated  plan  to  another  portion 
of  the  disaggregated  plan  due  to  a 
change  in  status.  To  address  these 
questions,  proposed  amendments  to  the 
mandatory  disaggregation  rules  will  be 
published  in  the  proposed  qualified 
separate  line  of  business  regulations, 
rather  than  in  these  final  regulations. 

5.  Governmental  Plans 

Under  the  regulat  ons,  a  plan  that 
benefits  employees  of  more  thru  one 
employer  (treating  ell  members  of  a 
controlled  group  of  employers  under 
section  414  as  a  single  employer)  is 
treated  as  consisting  of  separat ;  plans, 
each  of  which  is  maintained  by  a 
separate  employer.  Each  of  these  plans 
must  satisfy  coverage  and  test  Tor 
nondiscrimination  with  reference  only 
to  the  applicable  employer's  enployees. 

Some  commentators  have  requested, 
in  the  absence  of  specific  controlled 
group  rules  applicable  to  governmental 
entities,  that  they  be  permitted  to  treat 
all  federal  instrumentalities  as  i  single 
employer  and.  thus,  test  a  plan 
benefiting  employees  of  more  t  lan  one 
federal  instrumentality  on  a  pirn-wide 
basis.  The  commentators  note  t  lat  such 
plan-wide  testing  would  simplrfy 
compliance  and  reduce  additional 
administrative  costs  for  plans  sponsored 
by  federal  instrumeuidlities. 


Under  a'special  transition  rule, 
governmental  plans  described  in  section 
414(d)  are  deemed  to  satisf>'  the 
regulations  under  section  401(a)(4). 
section  410(b)  and  related 
nondiscrimination  requirements 
generally  for  plan  years  beginning 
before  1996.  A  principal  purpose  of  the 
transition  rule  is  to  provide  the  Treasury 
and  the  Service  additional  time  to 
receive  comments  from  governmental 
employers  regarding  appropriate 
modifications  to  the  regulations  to  take 
into  account  the  special  circumstances 
of  governmental  plans.  Consequently, 
treating  federal  instrumentalities  as 
members  of  a  controlled  group  will  be 
considered,  together  with  othf  r 
comments  received  on  the  unique 
features  of  governmental  plans,  in 
developing  future  appropriate 
modifications  to  the  regulations  for 
governmental  plans. 

6.  Changes  to  \4inimum  Participation 
Requirements 

These  regulations  finalize  the 
effective  date  change  for  governmental 
plans  and  certain  403(b)  annuities  under 
§1.401(a)(26)-9(b)(l)  that  was  proposed 
in  August,  1992.  In  addition,  they 
conform  the  language  in  the  special 
testing  rule  in  §  1.401(a)(26)-l(b)(4)  for 
section  401(k)  plans  maintained  by 
certain  governmental  or  tax-exempt 
entities  to  the  corresponding  language 
used  for  such  plans  under  the 
excludable  employee  rules  in 
§  1.410{b)-6(g)  of  "the  regulations. 

Effective  Dates 

The  regulations  generally  are  effective 
for  plan  years  beginning  on  or  after 
January  1. 1994.  or,  in  the  case  of 
governmental  plans  and  plans 
maintained  by  tax-exempt 
organizations,  for  plan  years  beginning 
on  or  after  January  1. 1996.  For  plan 
years  beginning  on  or  after  the  first  day 
of  the  first  plan  year  to  which  tfie 
amendments  made  by  section  1112(a)  of 
the  Tax  Reform  Act  of  1986  (TRA  '86) 
apply  and  before  the  applicable 
regulatory  effective  date.  §  1.410(b)-10 
provides  that  a  plan  must  be  operated  in 
accordance  with  a  reasonable,  good  faith 
interpretation  of  the  requirements  of 
section  410(b).  Whether  a  plan  is 
operated  in  accordance  with  a 
reasonable,  good  faith  interpretation  of 
section  410(b)  generally  will  be 
determined  based  on  all  of  the  relevant 
facts  and  circumstances,  including  the 
extent  to  which  an  employer  has 
resolved  unclear  issues  in  its  favor.  A 
plan  will  be  deemed  to  be  operated  in 
accordance  with  a  reasonable,  good  faith 
interpretation  of  section  410(b)  if  it  is 
operated  in  accordance  with  these  final 
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regulations,  the  April  1993  proposed 
regulations,  the  September  1991 
regulations,  the  May  1990  proposed 
section  410(b)  regulations,  or  the  May 
1989  proposed  section  410(b) 
regulations. 

Special  Analyses 

It  has  been  determined  that  these 
rules  are  not  major  rules  as  defined  in 
Executive  Order  12291.  Therefore,  a 
.Regulatory  Impact  Analysis  is  not 
required.  It  also  has  been  determined 
that  section  553(b)  of  the  Administrative 
Procedure  Act  (5  U.S.C.  chapter  5)  and 
the  Regulatory  Flexibility  Act  (5  U.S.C. 
chapter  6)  do  not  apply  to  these 
regulations,  and,  therefore,  a  Regulatory 
Flexibility  Analysis  is  not  required. 
Pursuant  to  section  7805(f)  of  the 
Internal  Revenue  Code,  the  notice  of 
proposed  rulemaking  was  submitted  to 
the  Small  Business  Administration  for 
comment  on  its  impact  on  small 
business. 

DraHing  Information 

The  principal  author  of  these 
regulations  is  Dave  Munroe  of  the  Office 
of  the  Associate  Chief  Counsel 
(Employee  Benefits  and  Exempt 
Organizations),  Internal  Revenue 
Service.  However,  personnel  from  other 
offices  of  the  Service  and  Treasury 
Department  participated  in  their 
development. 

List  of  Subjects  in  26  CFR  Part  1 

Income  taxes.  Reporting  and 
recordkeeping  requirements. 

Adoption  of  Amendments  to  the 
Regulations 

Accordingly,  26  CFR  part  1  is 
amended  as  follows: 

PART  1— INCOME  TAXES 

Paragraph  1.  The  authority  citation 
for  part  1  continues  to  read,  in  part,  as 
follows: 

Authority:  26  U.S.C  7805  *   *    " 

Par.  2.  Section  1.401(a)(26)-l(b)(4)  is 
revised  to  read  as  follows: 

§  1 .401  (a)(26)-1    Minimum  participation 
requirements. 

*         •         «         •         * 

(b)*  •  • 

(4)  Section  401lk)  plan  maintained  by 
employers  that  include  certain 
governmental  or  tax-exempt  entities. 
Section  401(k)(4)(B)  prevents  certain 
State  and  local  governments  and  tax- 
exempt  organizations  from  maintaining 
a  qualified  cash  or  deferred 
arrangement.  A  plan  (or  portion  of  a 
plan)  that  is  either  a  section  401(k)  plan 
or  a  section  401  (m)  plan  that  is  provided 


under  the  same  general  arrangement  as 
a  section  401(k)  plan  may  be  treated  as 
a  separate  plan  that  satisfies  section 
401(a)(26)  for  a  plan  year  if  the 
following  requirements  are  satisfied: 

(i)  The  section  401(k)  plan  is 
maintained  by  an  employer  who  has 
employees  precluded  from  being 
eligible  employees  under  the 
arrangement  by  reason  of  section 
401(k)(4)(B).and 

(ii)  More  than  95  percent  of  the 
employees  of  the  employer  who  are  not 
precluded  from  being  eligible 
employees  under  a  section  401(k)  plan 
by  reason  of  section  401(k)(4)(B)  benefit 
under  the  section  401(k)  plan. 

Par.  3.  Section  1.401(a)(26)-9(b)(l)  is 
revised  to  read  as  follows: 

$  1 .401  (a)(26>-8    Effective  dates  and 
transition  rule*. 

*        *        «        *        * 

(b)*   •  * 

(1)  Governmental  plans  and  certain 
section  403(h)  annuities.  Section 
401(a)(26)  is  treated  as  satisfied  for  plan 
years  beginning  before  the  later  of 
januar)'  1, 1996,  or  90  days  after  the 
opening  of  the  first  legislative  session 
beginning  on  or  after  January  1 ,  1996,  of 
the  governing  body  with  authority  to 
amend  the  plan,  if  that  body  does  not 
meet  continuously,  in  the  case  of 
governmental  plans  described  in  section 
414(d).  including  plans  subject  to 
section  403(b)(12)(A)(i)  (nonelective 
plans).  For  purposes  of  this  paragraph 
(b)(1),  the  term  "governing  body  with 
authority  to  amend  the  plan"  means  the 
legislature,  board,  commission,  council, 
or  other  governing  body  with  authority 
to  amend  the  plan. 


§1.410(b)-0    [Amended] 

Par.  4.  Section  1.410(b)-0  is  amended 
by: 

1.  Revising  the  introductory  text  and 
the  section  headings  for  §§  1.410(b)-l 
and  1.410(b)-2. 

2.  Removing  the  entries  for  §  1.410(b)- 
2(c)(2)  (i)  and  (ii). 

3.  Amending  the  entries  for 
§1.410{b>-3by: 

a.  Revising  the  entries  for  paragraphs 
(a)(2)(iii)and(a)(2)(iv). 

b.  Removing  the  entry  for  paragraph 
(a)(2)(v). 

4.  Revising  the  entries  for  §  1.410(b)- 
5,  paragraphs  (d)  and  (e). 

5.  Amending  the  entries  for 
§1.410(b)-6by: 

a.  Revising  the  entry  for  paragraph 
(d)(2)(ii). 

b.  Correctly  designating  the  entry  for 
paragraph  (i),  Previously  excludable 
employees,  as  the  entry  for  paragraph 
(h)(3)  and  adding  a  new  entry  for 
paragraph  (i). 


6.  Amending  the  entries  for 

§  1.410fh)-9  by  removing  the  following: 
Defined  t)enefit  excess  plan.  Excess 
benefit  percentage.  Gross  benefit 
percentage,  and  Offset  plan; 

7.  Revi.sing  the  entries  for  §  1.410(b)- 
10. 

8.  The  revisions  and  addition  read  as 
follows: 

S 1 .41 0(b)-0    Table  of  contents. 

This  section  contains  a  listing  of  the 
major  headings  of  §§  1.410(b)-l  through 
1.410(b)-10. 

§  1.4J0(b)-l    Minimum  coverage 
requirements  (before  1994). 

***** 

§1.41 0(b}-2    Minimum  coverage 
requirements  (after  1993). 

***** 

§1.41 0(b)-3    Employees  and  former 
employees  who  benefit  under  a  plan. 

(a)*   •   ' 
,2)*   .   * 

(iii)  Certain  employees  treated  as 
benefiting, 
(iv)  Section  412|i)  plans. 


§1.41 0(b)-5    A  verage  benefit  percen  tage 
lest. 

***** 

(d)  Determination  of  employee  benefit 
percentages. 

(1)  Overview. 

(2)  Employee  contributions  and  employee- 
provided  benefits  disregarded. 

(3)  Plans  and  plan  years  taken  into 
account. 

(i)  Testing  group, 
(ii)  Testing  p>eriod. 

(4)  Contributions  or  benefits  basis. 

(5)  Detemiination  of  employee  benefit 
percentage. 

(i)  General  rule. 

(ii)  Plans  with  differing  plan  years. 

(iii)  Options  and  consistency  requirements. 

(6)  Permitted  disparity, 
(i)  In  general. 

(ii)  Plans  which  (nay  not  use  permitted 
disparity 

(7)  Requirements  for  certain  plans 
providing  early  retirement  benefits. 

(i)  General  rule, 
(ii)  Exception. 

(e)  Additional  optional  rules. 

(1)  Overview. 

(2)  Determination  of  employee  benefit 
percentages  as  the  sum  of  separately 
determined  rales. 

(i)  In  general. 

(ii)  Exception  from  consistency 
requirement, 
(iii)  Permitted  inconsistencies. 

(3)  Determination  of  employee  benefit 
percentages  without  regard  to  plans  of 
another  type. 

(i)  General  rule. 

(ii)  Restriction  on  use  of  separate  testing 
group  determination  method, 
(iii)  Treatment  of  permitted  disparity 
(iv)  Example. 
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(4)  Simplified  method  for  detennining 
employee  benefit  percentages  for  certain 
deHned  benefit  plans. 

(i)  In  general. 

(ii)  Simplified  method. 

(5)  Three-year  averaging  period. 

(6)  Alternative  methods  of  determining 
compensation. 


§1.410(b)-6    Excludable  employees. 

•  •         •         •         • 

(d)*   •   • 
(2).   .   . 

(ii)  Special  rules  for  certain  employees  in 
multiemployer  plans. 

•  •         •         •         • 

(i)  Former  employees  treated  as  employees. 


§1.41  (Hbh  J  0    Effective  dates  and  transition 
rules. 

(a)  Statutory  effective  dates. 

(1)  In  general. 

(2)  Special  statutory  effective  date  for 
collective  bargaining  agreements. 

(i)  In  general, 
(ii)  Example. 

(iii)  Plan  maintained  pursuant  to  a 
collective  bargaining  agreement. 

(b)  Regulatory  effective  dates. 

(1)  In  general. 

(2)  Plans  of  tax-exempt  organizations. 

(c)  Compliance  during  transition  period. 

(d)  Effective  date  for  governmental  plans. 

Par.  5.  Section  1.410(b)-l  is  amended 
by  revising  the  section  heading  to  read 
as  follows: 

§  1 .41 0(b>-1    Minimum  coverage 
requirements  (before  1994). 

Par.  6.  Section  1.410(b)-2  is  amended 
by: 

1.  Revising  the  section  heading. 

2.  Revising  paragraph  (c)(2); 

3.  Revising  the  last  sentence  of 
paragraph  (d). 

4.  Revising  the  last  sentence  of 
paragraph  (e)  and  adding  a  sentence  at 
the  end  of  paragraph  (e).; 

5.  Revising  paragraph  (f). 

6.  The  revisions  and  addition  read  as 
follows: 

§  1 .41  (Hb>-2    Minimum  coverage 
requirements  (after  1993). 

*        •        *        •        • 

(c)*   *   * 

(2)  Testing  former  employees.  A  plan 
satisfies  section  410(b)  with  respect  to 
former  employees  if  and  only  if,  under 
all  of  the  relevant  facts  and 
circumstances  (including  the  group  of 
nonexcludable  former  employees  not 
benefiting  under  the  plan),  the  group  of 
former  employees  benefiting  under  the 
plan  does  not  discriminate  significantly 
in  favor  of  highly  compensated  former 
employees. 

(d)  *  •  *  For  plan  years  beginning 
before  the  effective  date  set  forth  in 


§  1.410(b)-10(d),  any  plan  descri))ed  in 
section  410(c)(1)(A)  (regarding 
governmental  plans)  satisfies  the 
requirements  of  this  section. 

fe)  *   *   *  For  plan  years  beginning 
before  the  effective  date  set  forth  in 
§  1.410(b)-10(d),  any  plan  described  in 
section  41C(c)(l)(A)  (regarding 
governmental  plans)(satisfies  the 
requirements  of  this  section  and  is  thus 
treated  as  satisfying  the  requirements  of 
section  401(a)(3)  as  in  effect  on 
September  1. 1974.  See  §  1.410(b)- 
10(b)(2)  for  a  special  rule  for  plans  of 
tax-exempt  organizations. 

(f)  Certain  acquisitions  or 
dispositions.  Section  410(b)(6)(C) 
(relating  to  certain  acquisitions  rr 
dispositions)  provides  a  special  -ule 
whereby  a  plan  may  be  treated  a^ 
satisfying  section  410(b)  for  a  linited 
period  of  time  after  an  acquisiticn  or 
disposition  if  it  satisfies  section  nofb) 
(without  regard  to  the  special  ru  e) 
immediately  before  the  acquisition  or 
disposition  and  there  is  no  signi  leant 
change  in  the  plan  or  in  the  covi  rage  of 
the  plan  other  than  the  acquisiti  )n  or 
disposition.  For  purposes  of  sec  ion 
410(b)(6)(C)  and  this  paragraph  f),  the 
terms  "acquisition"  and  "dispojition" 
refer  to  an  asset  or  stock  acquisi  ion, 
merger,  or  other  similar  transact  on 
involving  a  change  in  employer  of  the 
employees  of  a  trade  or  business. 


Par.  7.  Section  1.410(b)-3  is  a-nended 
by: 

1.  Revising  paragraphs  (a)(1),  md 
(a)(2)(ii)  through  (a)(2)(iv)  as  set  forth 
below. 

2.  Removing  paragraph  (a)(2)(.'). 

S 1 .41 0(b)-3    Employees  and  form  9r 
employees  wtio  l>eneftt  under  a  pl<  n. 

(a)  •   *   *  (1)  In  general.  Except  as 
provided  in  paragraph  (a)(2)  of  this 
section,  an  employee  is  treated  .is 
benefiting  under  a  plan  for  a  plf  n  year 
if  and  only  if  for  that  plan  year,  in  the 
case  of  a  defined  contribution  pan,  the 
employer  receives  an  allocation  taken 
into  account  under  §  1.401(a)(4)- 
2(c)(2)(ii).  or  in  the  case  of  a  defined 
benefit  plan,  the  employee  has  in 
increase  in  a  benefit  accrued  or  treated 
as  an  accrued  benefit  under  sec  ion 
411(d)(6). 

(2)*   •   * 

(ii)  Section  415  limits — (A)  G?nera/ 
rule  for  defined  benefit  plans.  In 
determining  whether  an  employee  is 
treated  as  benefiting  under  a  defined 
benefit  plan  for  a  plan  year,  pla  i 
provisions  that  implement  the  limits  of 
section  415  are  disregarded.  Ary  plan 
provision  that  provides  for  increases  in 
an  employee's  accrued  benefit  inder  the 
plan  due  solely  to  adjustments  ander 


section  415(d)(1),  additional  years  of 
participation  or  service  under  section 
415(b)(5),  or  changes  in  the  defined 
contribution  fraction  under  section 
415(e)  is  also  disregarded,  but  only  if 
such  provision  applies  uniformly  to  all 
employees  in  the  plan. 

(B)  Defined  benefit  plans  taking 
section  415  limits  into  account  under 
section  401(a)(4)  testing.  Paragraph 
(a)(2)(ii)(A)  of  this  section  does  not 
apply  in  the  case  of  a  defined  benefit 
plan  that  uses  the  option  in 

§  1.401(a)(4)-3(d)(2)(ii)(B)  to  take  into 
account  plan  peovisions  implementing 
the  provisions  of  section  415  in 
determining  aa:rual  rates  under  the 
section  401(a)(4)  general  test. 

(C)  Defined  contribution  plans.  A 
defined  contribution  plan  is  permitted 
to  apply  the  rule  in  the  first  sentence  of 
paragraph  (a)(2)(ii)(A)  of  this  section  in 
determining  whether  an  employee  is 
treated  as  benefiting  under  the  plan, 
provided  it  applies  the  rule  on  a 
consistent  basis  for  all  employees  in  the 
plan. 

(iii)  Certain  employees  treated  as 
benefiting — (A)  In  general.  An  employee 
is  treated  as  benefiting  under  a  plan  for 
a  plan  year  if  the  employee  satisfies  all 
of  the  applicable  conditions  for  accruing 
a  benefit  or  receiving  an  allocation  for 
the  plan  year  but  fails  to  have  an 
increase  in  accrued  benefit  or  to  receive 
an  allocation  solely  because  of  one  or 
more  of  the  conditions  set  forth  in 
paragraphs  (a)(2)(iii)  (B)  through  (F)  of 
this  section. 

(B)  Certain  plan  limits.  The 
employee's  benefit  would  otherwise 
exceed  a  limit  that  is  applicable  on  a 
uniform  basis  to  all  employees  in  the 
plan.  Thus,  for  example,  if  the  formula 
under  a  defined  benefit  plan  takes  into 
account  only  the  first  30  years  of  service 
for  accrual  purposes,  an  employee  who 
has  completed  more  than  30  years  of 
service  is  still  treated  as  benefiting 
under  the  plan. 

(C)  Benefits  previously  accrued.  The 
benefit  previously  accrued  by  the 
employee  is  greater  than  the  benefit  that 
would  be  determined  under  the  plan  if 
the  benefit  previously  accrued  were 
disregarded.  This  could  happen,  for 
example,  when  the  plan  is  applying  the 
wear-away  formula  of  §  1.401(a)(4)- 
13(c)(4)(ii)  and  the  employee's  frozen 
accrued  benefit  exceeds  the  benefit 
determined  under  the  current  formula. 

(D)  Benefit  offset  arrangements.  TTie 
plan  offsets  the  employee's  current 
benefit  accrual  under  an  offset 
arrangement  described  in  §  1.401  (a)(4)- 
3(0(9)  (without  regard  to  whether  the 
offset  is  attributable  to  pre-participation 
service  or  past  service). 
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(E)  Target  benefit  plans.  In  the  case  of 
a  target  benefit  plan  that  satisfies  the 
nondiscriminatory  amount  requirement 
of  §  1.401(a)(4)-l(b)(2)  by  satisfying  the 
safe  harbor  in  §  1.401{a)(4>-8(b)(3).  the 
empioyee'.s  theoretical  reserve  is  greater 
than  or  equal  to  the  actuarial  present 
value  of  the  fractional  rule  benefit. 

(F)  Post-normal  retirement  age 
adjustments.  The  employee  ha?  attained 
normal  retirement  age  under  a  defined 
benefit  plan  and  fails  to  accrue  a  benefit 
because  of  the  provisions  of  section 
411(b](l)(H)(iii)  regarding  adjustments 
for  delayed  retirement. 

(iv)  Section  412(i)  plans — (A)  General 
rule.  Notwithstanding  paragraph  (a)(1) 
of  this  section,  an  employee  is  treated  as 
benefiting  under  an  insurance  contract 
plan  within  the  meaning  of  section 
412(i)  for  a  plan  year  if  and  only  if  a 
premium  is  paid  on  behalf  of  the 
employee  for  the  plan  year. 

(B)  Exceptions.  Notwithstanding 
paragraph  (a](2)(iv)(A)  of  this  section,  an 
employee  is  treated  as  benefiting  under 
an  insurance  contract  plan  within  the 
meaning  of  section  412(i)  for  a  plan  year 
if  the  sole  reason  that  a  premium  is  not 
paid  on  behalf  of  the  employee  i.s  one 
of  the  reasons  described  in  paragraph 
(a)(2)(iii)  of  this  section.  In  addition,  an 
employee  is  treated  as  benefiting  under 
an  insurance  contract  plan,  within  the 
meaning  of  section  412(i).  that  is  a 
defined  benefit  plan  if  a  premium  is  not 
paid  on  behalf  of  the  employee  solely 
because  the  insurance  contracts  that 
have  previously  been  purchased  on 
behalf  of  the  employee  guarantee  to 
provide  for  the  employee's  projected 
nonnal  retirement  benefit  without 
regard  to  future  premium  pajTnents. 

Par.  8.  Section  1.410(b)-5  is  amended 
by  revising  paragraphs  (d)  and  (e)  to 
read  as  follows: 


§1.410(b)~6 
test 


Average  benerit  percentage 


(d)  Determination  of  employee  benefit 
percentages — (1)  Overview.  This 
paragraph  (d)  provides  rules  for 
determining  employee  benefit 
percentages.  See  paragraph  (e)  of  this 
section  for  alternative  methods  for 
determining  employee  benefit 
percentages. 

(2)  Employee  contributions  and 
employee-provided  benefits 
disregarded.  Only  employer-provided 
contributions  and  benefits  are  taken  into 
account  in  determining  employee 
benefit  percentages.  Therefore, 
employee  contributions  (including  both 
employee  contributions  allocated  to 
separate  accounts  and  employee 
contributions  not  allocated  to  separate 


accounts),  and  benefits  derived  from 
such  contributions,  are  not  taken  into 
account  in  determining  employee 
benefit  percentages. 

(3)  Plans  and  plan  years  taken  into 
account — (!)  Testing  group.  All  plans 
included  in  the  testing  group  under 

§  1.410(b)-7(e)(l).  and  only  those  plans, 
are  taken  into  account  in  determining  an 
employee's  employee  benefit 
percentage. 

(ii)  Testing  period.  An  employee's 
employee  benefit  percentage  is 
determined  on  the  basis  of  plan  years 
ending  with  or  within  the  same  calendar 
year.  These  plan  years  are  referred  to  in 
this  section  as  the  relevant  plan  years 
or,  in  the  aggregate,  as  the  testing 
period. 

(4)  Contributions  or  benefits  basis. 
Employee  benefit  percentages  may  be 
determined  on  either  a  contributions  or 
a  benefits  basis.  Employee  benefit 
percentages  for  any  testing  period  must 
be  determined  on  the  same  basis 
(contributions  or  benefits)  for  all  plans 
in  the  testing  group. 

(5)  Determination  of  employee  benefit 
percentage — (i)  General  rule.  The 
employee  benefit  percentage  for  an 
employee  for  a  testing  period  is  the  rate 
that  would  be  determined  for  that 
employee  for  purposes  of  applying  the 
general  test  for  nondiscrimination  in 

§§  1.401(a)(4)-2. 1.401(a)(4>-3, 
1.401(a)(4)-B  or  1.401(a)(4)-9,  if  all  the 
plans  in  the  testing  group  were 
aggregated  for  purposes  of  section 
410(b).  Thus,  if  employee  benefit 
percentages  are  determined  on  a 
contributions  basis,  each  employee's 
employee  benefit  percentage  is  the 
aggregate  normal  allocation  rate  that 
would  be  determined  for  the  employee 
under  §  1.401(a)(4)-9(b)(2)(ii)(A)  (if  the 
plans  in  the  testing  group  include  both 
defined  benefit  and  defined 
contribution  plans),  the  allocation  rate 
that  would  be  determined  for  the 
employee  under  §  1.401(aK4)-2(c)(2)  (if 
the  plans  in  the  testing  group  include 
only  defined  contribution  plans),  or  the 
equivalent  normal  allocation  rate  that 
would  be  determined  for  the  employee 
under  §  1.401(a)(4)-8(c)(2)  (if  the  plans 
in  the  testing  group  include  only 
defined  benefit  plans).  Similarly,  if 
employee  benefit  percentages  are 
determined  on  a  benefits  basis,  each 
employee's  employee  benefit  percentage 
is  the  aggregate  normal  accrual  rate  that 
would  be  determined  for  the  employee 
under  §  1.401(a)(4)-9(b)(2)(ii)(B).  the 
normal  accrual  rate  that  would  be 
determined  for  the  employee  under 
§  1.401(a)(4)-3(d),  or  the  equivalent 
accrual  rate  that  would  be  determined 
for  the  employee  under  §  1.401  (a)(4)- 
8(b)(2),  depending  on  whether  the  plans 


in  the  testing  group  include  both 
defined  benefit  and  defined 
contribution  plans,  only  defined  benefit 
plans,  or  only  defined  contribution 
plans. 

(ii)  Plans  with  differing  plan  years.  If 
not  all  the  plans  in  the  testing  group 
share  the  same  plan  year,  §  1.410(b)- 
7(d)(S)  would  ordinarily  prohibit  them 
from  being  aggregated  for  purposes  of 
section  410(b).  In  such  a  case,  employee 
benefit  percentages  are  determined  by 
applying  the  rules  of  paragraph  (d)(5)(i) 
of  this  section  separately  to  each  subset 
of  plans  in  the  testing  group  that  share 
the  same  plan  year  (or  the  same  accrual 
computation  period)  and  aggregating  the 
results  for  all  plans  in  the  testing  group. 
Thus,  an  employee's  employee  benefit 
percentage  is  determined  as  the  sum  of 
these  separate  employee  benefit 
percentages  that  are  determined 
consistently  for  all  the  plans  in  the 
testing  group  (except  for  differences 
attributable  solely  to  the  differences  in 
plan  years). 

(iii)  Options  and  consistency 
requirements.  In  determining  employee 
benefit  percentages  under  this 
paragraph  (d)(5),  any  optional  or 
alternative  methods  or  rules  available 
for  determining  rates  in  §§  1.401(a)(4)- 
2. 1.401(a)(4)-3,  1.401(a)(4)-«,  or 
1.401(a)(4)-9,  whichever  is  applicable, 
may  be  applied.  Thus,  for  example, 
employee  benefit  percentages  may 
generally  be  calculated  using  any  of  the 
alternative  methods  of  determining 
average  annual  compensation  or  plan 
year  compensation  under  §  1.401(a)(4)- 
12.  and  using  any  underlying  definition 
of  compensation  that  satisfies  section 
414(s).  Except  as  otherwise  specifically 
permitted,  the  determination  of 
employee  benefit  percentages  must  be 
made  on  a  consistent  biisis  for  all 
employees  and  for  all  plans  in  the 
testing  group  as  required  by 
§§  1.401(a)(4)-2(c)(2)(vi).  1.401(a)(4)- 
3(d)(2)(i).1.401(a)(4)-8(b)(2)(iv). 
1.401(a)(4)-8(c)(2)(iv)  or  1.401(a)(4)- 
9(b)(2)(iv). 

(6)  Permitted  disparity — (i)  In  general. 
Permitted  disparity  may  be  imputed  in 
determining  employee  benefit 
percentages  as  provided  in 
§§1.401(a)(4>-2. 1.401(a)(4)-3.  "^ 
1.401(a)(4)-8,  or  1.401  (a)(4)-9. 
whichever  is  applicable.  When  separate 
employee  benefit  i)ercentages  are 
determined  for  individual  plans  under 
paragraph  (e)(2)  of  this  section  (or  for 
subsets  of  plans  that  have  the  same  plan 
year  as  described  in  paragraph  (d)(5)(ii) 
of  this  section),  permitted  disparity  may 
be  imputed  for  an  employee  only  in  one 
individual  plan  (or  subset  of  plans)  and 
may  not  be  imputed  for  the  same 
employee  in  another  individual  plan  (or 
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subset  of  plans).  However,  if  the  same 
average  annual  compensation  or  plan 
year  compensation  is  used  to  determine 
employee  benefit  percentages  in  more 
than  one  plan,  the  employee's  employee 
beneflt  percentages  for  those  plans  may 
be  summed  prior  to  imputing  permitted 
disparity. 

(li)  Plans  which  may  not  use 
permitted  disparity.  Permitted  disparity 
may  be  reflected  in  the  determination  of 
rates  only  to  the  extent  that  the  plans  for 
which  rates  are  being  determined  are 
plans  for  which  the  permitted  disparity 
of  section  401(1)  is  available.  Thus,  for 
example,  if  a  section  401  (k)  plan  is 
included  in  the  testing  group  and 
permitted  disparity  is  imputed  under 
§  1.401(a)(4)-2(c)(iv).  then  employee 
benefit  percentages  are  determined  by 
first  calculating  an  adjusted  allocation 
rate  (within  the  meaning  of 
§  1.401(a)(4)-7(b)(l))  without  regard  to 
the  amount  of  allocations  under  the 
section  401(k)  plan  and  adding  to  it  the 
allocation  rate  for  the  section  401(k) 
plan.  See  §  1.401(l)-l(aK4)  for  a  list  of 
types  of  plans  for  which  permitted 
disparity  is  not  available. 

(7)  Requirements  for  certain  plans 
providing  early  retirement  benefits — (i) 
General  rule.  If  any  defined  benefit  plan 
in  the  testing  group  provides  for  early 
retirement  benefits  in  addition  to 
normal  retirement  benefits  to  any  highly 
compensated  employee,  and  the  average 
actuarial  reduction  for  any  one  of  these 
benefits  commencing  in  the  five  years 
prior  to  the  plan's  normal  retirement  age 
is  less  than  four  percent  per  year,  then 
the  aggregate  most  valuable  allocation 
rate,  equivalent  most  valuable  allocation 
rate,  aggregate  most  valuable  accrual 
rate,  or  most  valuable  accrual  rate  must 
be  substituted  for  the  related  normal 
rates  in  paragraph  (d)(5)  of  this  section. 

(ii)  Exception.  Paragraph  (d)(7)(i)  of 
this  section  does  not  apply  if  early 
retirement  benefits  with  average 
actuarial  reductions  described  in  that 
paragraph  are  currently  available, 
within  the  meaning  of  §  1.401(a)(4)-4(b), 
under  plans  in  the  testing  group  to  a 
percentage  of  nonhighly  compen.sated 
employees  that  is  at  least  70  percent  of 
the  percentage  of  highly  compensated 
employees  to  whom  these  benefits  are 
currently  available. 

(e)  Additional  optional  rules — (1) 
Overview.  This  paragraph  (e)  contains 
various  alternative  methods  for 
determining  employee  benefit 
percentages  for  a  testing  period. 

(2)  Determination  of  employee  benefit 
percentages  as  the  sum  of  separately 
determined  rates — (i)  In  general. 
Employee  benefit  percentages  may  be 
determined  as  the  sum  of  separately 
determined  employee  benefit 


percentages  for  each  of  the  plans  in  the 
testing  group  that  are  aggregated  under 
paragraphs  (d)(5)  (i)  or  (ii)  of  this 
section,  provided  that  these  emp  oyee 
benefit  percentages  are  determined  on  a 
consistent  basis  for  all  of  these  plans 
pursuant  to  paragraph  (d)(5)(iii)  of  this 
section. 

(ii)  Exception  from  consistency 
requirement.  The  consistency 
requirement  of  paragraph  (e)(2)(;)  of  this 
section  is  not  violated  merely  because 
employee  benefit  p)ercentages  are  not 
determined  in  a  consistent  manner  for 
all  of  the  plans  in  the  testing  group  and 
the  inconsistencies  in  determinction  of 
rates  among  plans  are  described  in 
paragraph  (e)(2)(iii)  of  this  section.  The 
exception  in  this  paragraph  (e)(2)(ii) 
applies  only  if  it  is  reasonable  to  believe 
that  the  inconsistencies  do  not  result  in 
an  average  benefit  percentage  that  is 
significantly  higher  than  the  average 
benefit  percentage  that  would  be 
determined  had  employee  benefit 
percentages  beer  determined  on  a 
consistent  basis  pursuant  to  paragraph 
(d)(5)(iii)  of  this  section. 

(iii)  Permitted  inconsistencies.  The 
following  inconsistencies  between  plans 
are  permitted  under  this  paragraph 
(e)(2)— 

(A)  Use  of  different  underlying 
definitions  of  section  414(s) 
compensation  in  thedetermination  of 
rates; 

(B)  Use  of  different  definitions  of 
average  annual  compensation; 

(C)  Use  of  different  testing  ages; 

(D)  Use  of  different  fresh-start  dates; 

(E)  Use  of  different  actuarial 
assuniptions  for  normalization;  or 

(F)  Disregard  of  actuarial  increases 
after  normal  retirement  age  and  QPSA 
charges  without  regard  to  any 
requirement  for  uniformity  in  the 
actuarial  increases  or  QPSA  charges. 

(3)  Determination  of  employee  benefit 
percentages  without  regard  to  plans  of 
another  type — (i)  General  rule. 
Employee  benefit  percentages  may  be 
determined  under  plans  of  one  type 
(i.e.,  defined  benefit  plans  or  defined 
contribution  plans)  by  treating  all  plans 
of  the  other  type  (i.e.,  defined 
contribution  plans  or  defined  benefit 
plans,  respectively)  as  if  they  were  not 
part  of  the  testing  group,  using  the 
method  provided  in  this  paragraph 
(e)(3).  If  this  method  is  used  to 
determine  whether  a  defined 
contribution  plan  satisfies  the  average 
benefit  percentage  test,  employee 
benefit  percentages  under  all  defined 
contribution  plans  in  the  testing  group 
must  be  determined  on  a  contributions 
basis,  and  benefits  under  any  defined 
benefit  plans  may  not  be  included  in  the 
employee  benefit  percentage.  Similarly, 


if  this  method  is  used  to  determine 
whether  a  defined  benefit  plan  satisfies 
the  average  benefit  percentage  test, 
employee  benefit  percentages  under  all 
defined  benefit  plans  in  the  testing 
group  must  be  determined  on  a  benefits 
basis,  and  allocations  under  any  defined 
contribution  plans  may  not  be  included 
in  the  employee  benefit  percentage. 

(ii)  Restriction  on  use  of  separate 
testing  group  determination  method.  A 
plan  does  not  satisfy  the  average  benefit 
percentage  test  using  the  method 
provided  in  this  paragraph  (e)(3)  unless 
each  of  the  plans  in  the  testing  group  of 
the  other  type  (i.e.,  defined  benefit  plan 
or  defined  contribution  plan)  than  the 
plan  being  tested  satisfies  the  average 
benefit  test  of  §  1.410(b)-2(b)(3)  using 
the  method  in  this  paragraph  (e)(3)  or 
satisfies  the  ratio  percentage  test  of 
§1.410(b)-2(b)(2). 

(iii)  Treatment  of  permitted  dispanty. 
Although  under  the  general  rule  of  this 
paragraph  (e)(3)  plans  of  another  type 
are  disregarded  in  determining 
employee  benefit  percentages,  the 
permitted  disparity  used  by  those  plans 
(including  any  permitted  disparity  that 
is  used  by  those  plans  to  satisfy 
§  1.401(a)(4)-l(b)(2))  is  nonetheless 
taken  into  account  in  determining  the 
extent  to  which  f)ermitted  disparity  may 
be  used  in  determining  employee 
benefit  percentages. 

(iv)  Example.  The  following  example 
illustrates  the  rules  of  this  paragraph 
(e)(3): 

Example.  Employer  A  maintains  two 
defined  benefit  plans,  neither  of  which 
covers  a  group  of  employees  that  satisfies  the 
ratio  percentagie  test  of  §  1.410(b)-2(b)(2),  and 
a  profit-sharing  plan  and  a  section  401  (k) 
plan,  each  of  which  benefits  a  group  of 
employees  that  satisfies  the  ratio  percentage 
test  of  §  1.410(b)-2(b)(2).  The  defined  benefit 
plans  will  satisfy  the  average  benefit 
percentage  test  if  the  actual  benefit 
percentage  of  all  nonexcludable  nonhighly 
compensated  employees,  computed  on  a 
benefits  basis  without  regard  to  contributions 
under  the  profit-sharing  plan  or  the  section 
401  (k)  plan,  is  at  least  70  percent  of  the 
actual  benefit  percentage  of  all 
nonexcludable  highly  compensated 
employees,  computed  on  a  benefits  basis 
without  regard  to  contributions  under  the 
profit-sharing  plan  or  the  section  401(k)  plan. 

(4)  Simplified  method  for  determining 
employee  benefit  percentages  for  certain 
defined  benefit  plans — (i)  In  general.  An 
employee's  employee  benefit  percentage 
with  resp>ect  to  a  plan  may  be 
determined  under  the  simplified 
method  of  paragraph  (e)(4)(ii)  of  this 
section,  provided  the  following 
conditions  are  satisfied: 

(A)  The  only  plans  included  in  the 
testing  group  are  defined  benefit  plans, 
and  employee  benefit  percentages  under 
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these  plans  are  determined  on  a  benefits 
basis. 

(B)  Employee  benefit  percentages 
under  the  plans  in  the  testing  group  are 
not  required  to  be  determined  by  taking 
into  account  early  retirement  benefits 
under  paragraph  (d)(7)  of  this  section. 

(C)  The  plan  is  a  safe  harbor  deHned 
benePit  plan  described  in  *j  1.401(a)(4)- 
3(b). 

(ii)  Simplified  method — (A)  Section 
401(1)  plans.  Under  the  simplified 
method  of  this  paragraph  (e)(4)(ii).  an 
employee's  employee  benefit  percentage 
with  respect  to  a  section  401(1)  plan 
described  in  §  1.401(n)(4)-3(b)(3)  (i.e..  o 
unit  credit  plan)  may  be  deemed  equal 
to  the  employee's  excess  benefit 
percentage  or  gross  benefit  percentage 
(as  defined  in  §  1.4()l(/)-l(c)  (14)  or  (18). 
ri'spectively).  whichever  is  applicable 
under  the  plan's  benefit  formula  in  the 
plan  year.  In  the  case  of  a  section  481(1) 
plan  described  in  tj  1.401(a)(4)-3(b)(4) 
(i.e..  a  fractional  accrual  plan),  an 
employee's  employee  benefit  pen:entage 
with  respect  to  that  plan  may  be  di?emed 
wjual  to  the  rale  at  which  the  excess  or 
gross  benefit,  whichever  is  applicable, 
accrues  for  the  employee  in  the  plan 
year,  taking  into  account  the  plan's 
benefit  formula  and  the  employee's 
projected  service  at  normal  retirement 
age.  The  use  of  this  simplified  method 
will  be  treated  as  an  imputation  of 
permitted  disparity.  See  paragraph 
(d)(6)  of  this  section  for  a  restriction  on 
nniltiple  use  of  permitted  disparity. 

(IJ)  Other  plans.  Under  the  simplified 
method  of  this  paragraph  (e)(4)(ii),  an 
employee's  employee  benefit  percentage 
with  respect  to  a  plan  described  in 
§  1.401(a)(4)-3(b)(3)  that  is  not  a  section 
4U1(/)  plan  and  that  is  not  imputing 
permitted  disparity  may  be  deemed 
equal  to  the  employee's  benefit  rate  in 
the  plan  year  under  the  plan's  benefit 
fomnila.  In  the  case  of  a  plan  de.scribed 
in  §  1.401(a)(4)-3(b)(4)  that  is  not  a 
section  401(0  plan  and  that  is  not 
imputing  permitted  disparity,  an 
employee's  employee  benefit  percentage 
with  respect  to  that  plan  may  be  deemed 
equal  to  the  rate  nt  which  the  benefit 
accrues  for  the  employee  in  the  plan 
year,  taking  into  account  the  plan's 
benefit  formula  and  an  employee's 
proie<:ted  service- at  normal  retirement 
age. 

(5)  Three-year  averaging  period.  An 
employee's  employee  benefit  percentage 
may  be  determined  for  a  testing  period 
as  the  average  of  the  employee's 
employee  benefit  percentages 
determined  separately  for  the  testing 
period  and  for  the  immediately 
pre<:eding  one  or  two  testing  periods 
(referred  to  in  this  section  as  an 
averaging  period).  Employee  benefit 


perf:entages  of  a  particular  employee 
that  are  averaged  together  within  an 
avemging  period  mu.st  be  determined  on 
a  consistent  basts  for  all  testing  periods 
within  the  averaging  period. 
(6)  Alternative  methods  of 
detennining  compensation.  Employee 
benefit  percentages  may  be  determined 
on  the  basis  of  any  definition  of 
compensation  that  satisfies  §  1.414(s)- 
1(d)  (without  regard  to  whether  the 
definition  satisfies  §  1.414(s)-l(d)(3)). 
provided  that  the  same  definition  is 
used  for  all  employees  and  it  is 
reasonable  to  believe  that  the  definition 
does  not  result  in  an  average  benefit 
percentage  that  is  significantly  higher 
than  the  average  benefit  percentage  that 
would  be  determined  had  employee 
benefit  percentages  been  determined 
using  a  definition  of  compensation  that 
also  .satisfies  §  1.414(s)-l(d)(3). 
***** 

Par.  9.  Set:lion  1.410(b)-6  is  amended 
by: 

1.  Removing  the  refereni*  "(b) 
through  (h)  "  and  adding  "(b)  through 
(i)  "  in  its  place  in  the  first  sentence  of 
paragraph  (a)(1)  and  in  the  second  and 
third  sentence  of  paragraph  (a)(2). 

2.  Revising  paragraphs  (b)(1).  (b)(2), 
(d)(2).  and  (g)  as  set  forth  below. 

3.  Adding  paragraph  (i)  as  set  forth 
below 

§1.410(b)-6    Excludable  employees. 

•         •         •         *         * 

(b)  Minimum  age  and  service 
exclusions — (1)  In  general.  If  a  plan 
applies  minimum  age  and  service 
eligibility  conditions  permissible  under 
section  410(a)(1)  and  excludes  all 
employees  who  do  not  meet  those 
conditions  from  benefiting  under  the 
plan,  then  all  employees  who  fail  to 
satisfy  those  conditions  are  excludable 
employees  with  respect  to  that  plan.  An 
employee  is  treated  as  meeting  the  age 
and  service  requirements  on  the  date 
that  any  employee  with  the  same  age 
and  service  (including  service  permitted 
to  l)e  taken  into  account  for  purposes  of 
nondiscrimination  testing  under 
§  1.401(a)(4)-l  1(d)(3))  would  be  eligible 
to  commence  participation  in  the  plan, 
as  provided  in  section  410(b)(4)(C). 

(2)  Multiple  age  and  service 
conditions.  If  a  plan,  including  a  plan 
for  which  an  employer  chooses  the 
treatment  under  paragraph  (b)(3)  of  this 
section,  has  two  or  more  different  sets 
of  minimum  age  and  service  eligibility 
conditions,  those  employees  who  fail  to 
satisfy  all  of  the  different  sets  of  age  and 
service  conditions  are  excludable 
employees  with  respect  to  the  plan. 
Except  as  provided  in  paragraph  (b)(3) 
of  this  section,  an  employee  who 
.satisfies  any  one  of  the  different  sets  of 


conditions  is  not  an  excludable 
employee  with  respect  to  the  plan. 
Differences  in  the  manner  in  which 
service  is  credited  (e.g..  hours  of  service 
calculated  in  accordance  with  29  CFR 
2530.200b-2  for  hourly  employees  and 
elapsed  time  calculated  in  accordance 
with  §  1.410(a)-7  for  salaried 
employees)  for  purposes  of  applying  a 
service  condition  are  not  taken  into 
account  in  determining  whether 
multiple  age  and  service  eligibility 
conditions  exist. 
***** 

(d)*  •  * 

(2)  Definition  of  collectively  bargained 
employee — (i)  In  general.  A  collectively 
bargained  employee  is  an  employee  who 
is  included  in  a  unit  of  employees 
covered  by  an  agreement  that  the 
Secretary  of  Labor  finds  to  he  a 
collective  bargaining  agreement  between 
employee  representatives  and  one  or 
more  employers,  provided  that  there  is 
evidence  that  retirement  benefits  were 
the  subject  of  good  faith  bargaining 
between  employee  representatives  and 
the  employer  or  employers.  An 
employee  is  a  collectively  bargained 
employee  regardless  of  whether  the 
employee  benefits  under  any  plan  of  the 
employer.  See  section  7701(a)(46)  and 
§  301.7701-17T  of  this  chapter  for 
additional  requirements  applicable  to 
the  collective  bargaining  agreement.  An 
employee  who  performs  hours  of  service 
during  the  plan  year  as  both  a 
collectively  bargained  employee  and  a 
noncollectively  bargained  employee  is 
treated  as  a  collectively  bargained 
employee  with  respect  to  the  hours  of 
service  performed  as  a  collectively 
bargained  employee  and  a 
noncollectively  bargained  employee 
with  respect  to  the  bours  of  service 
performed  as  a  noncollectively 
bargained  employee.  See  §  1.410(b)-7(c) 
for  disaggregation  rules  for  plans 
benefiting  collectively  bargained  and 
noncollectively  bargained  employees. 

(ii)  Special  rules  for  certain 
employees  in  multiemployer  plans — (A) 
In  general.  For  purposes  of  this 
paragraph  (d),  in  testing  the 
disaggregated  portion  of  a 
multiemployer  plan  benefiting 
noncollectively  bargained  employees,  a 
noncollectively  bargained  employee 
who  benefits  under  the  plan  may  be 
treated  as  a  collectively  bargained 
employee  with  respect  to  all  of  the 
employee's  hours  of  service  under  the 
rules  of  paragraphs  (d){2)(ii)  (B)  through 
(E)  of  this  section,  if  the  employee  is  or 
was  a  member  of  a  unit  of  employees 
covered  by  a  collective  bargaining 
agreement  and  that  agreement  or  a 
successor  agreement  provides  for  the 
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employee  to  benefit  under  the  plan  in 
the  current  plan  year.  For  this  purpose, 
provisions  of  a  participation  agreement 
or  similar  document  are  taken  into 
account  in  determining  whether  a 
collective  bargaining  agreement 
provides  for  an  employee  to  benefit 
under  a  multiemployer  plan. 

(B)  Employees  who  were  collectively 
bargained  employees  during  a  portion  of 
the  current  plan  year.  An  employee 
described  in  paragraph  <d)(2)(ii)(A)  of 
this  section  who  performs  services  for 
one  or  more  employers  that  are  parlies 
to  the  collective  bargaining  agreement, 
for  the  plan,  or  for  the  employee 
representative  both  as  a  collectively 
bargained  employee  and  as  a 
noncoUectively  bargained  employee 
during  a  plan  year  may  be  treated  as  a 
collectively  bargained  employee  for  the 
plan  year,  provided  that  at  least  half  of 
the  employee's  hours  of  service  during 
the  plan  year  are  performed  as  a 
collectively  bargained  employee. 

(C)  Employees  who  were  collectively 
bargained  employees  during  the 
collective  bargaining  agreement.  An 
employee  described  in  paragraph 
(d)(2)(ii)(A)  of  this  section  who  was  a 
collectively  bargained  employee  with 
respect  to  all  of  the  employee's  hours  of 
service  during  a  plan  year  (including 
employees  who  are  treated  as 
collectively  bargained  employees  with 
respect  to  all  of  their  hours  of  service 
during  a  plan  year  under  paragraph 
(d)(2)(ii)  (B)  or  (E)  of  this  section)  may 
be  treated  as  a  collectively  bargained 
employee  with  respect  to  all  of  the 
employee's  hours  of  service  for  the 
duration  of  the  collective  bargaining 
agreement  applicable  for  such  plan  year 
or,  if  later,  until  the  end  of  the  following 
plan  year.  For  this  purpose,  a  collective 
bargaining  agreement  is  applicable  for  a 
plan  year  if  it  provided  for  the  employee 
to  benefit  in  the  plan  and  was  effective 
for  any  portion  of  that  plan  year.  This 
paragraph  (d)(2)(ii)(C)  does  not  apply 
unless  the  terms  of  the  plan  providing 
for  benefit  accruals  treat  the  employee 
in  a  manner  that  is  generally  no  more 
favorable  than  similarly-situated 
employees  who  are  collectively 
bai^ained  employees. 

(D)  Employees  who  previously  were 
collectively  bargained  employees.  An 
employee  who  was  treated  as  a 
collectively  bargained  employee 
pursuant  to  paragraph  (d)(2)(ii)(C)  of 
this  section  may  be  treated  as  a 
collectively  bargained  employee  with 
respect  to  all  of  the  employee's  hours  of 
service  after  the  end  of  the  period 
described  in  paragraph  (d)(2)(ii)(C)  of 
this  section,  provided  that  the  employee 
is  performing  services  for  one  or  more 
employers  that  are  parties  to  the 


collective  bargaining  agreement,  for  the 
plan,  or  for  the  employee  representative. 
This  paragraph  (d)(2)(ii)(D)  does  not 
apply  unless  the  terms  of  the  plan 
providing  for  benefit  accruals  treat  the 
employee  in  a  manner  that  is  generally 
no  more  favorable  than  similarly- 
situated  employees  who  are  collectively 
bargained  empioyee.s,  and  no  more  than 
five  percent  of  the  employees  covered 
under  the  multiemployer  plan  are 
noncoUectively  bargained  employees 
(determined  without  regard  'o  this 
paragraph  (d)(2)(ii)(D)).  In  determining 
whether  more  than  five  percent  of  the 
employees  covered  under  the 
multiemployer  plan  are  noncoUectively 
bargained  employees,  those  jmployees 
who  are  described  in  paragrr  phs 
(d)(2)(ii)  (B)  and  (C)  of  this  s-jction  are 
treated  as  collectively  bargained 
employees. 

(E)  Transition  rule.  For  a  plan  year 
beginning  before  the  applicsble  effective 
date  of  these  regulations  as  set  forth  in 

§  1.410(b)-10  (b)  or  (d),  any  jmployee 
described  in  paragraph  (d)(2)(ii)(A)  of 
this  section  may  be  treated  rs  a 
collectively  bargained  employee  with 
respect  to  all  of  the  employee's  hours  of 
service  for  tha*  plan  year. 

(F)  Consistency  requiremt  nt.  The 
rules  in  paragraphs  (d)(2)  (i)  and  (ii)  of 
this  section  must  be  applied  to  all 
employees  on  a  reasonable  r  nd 
consistent  basis  for  the  plan  year. 
***** 

(g)  Employees  of  certain  governmental 
or  tax-exempt  entities  preci  ided  from 
maintaining  a  section  401(1 1  plan.  For 
purposes  of  te.sting  either  a  ;ection 
401(k)  plan  or  a  section  401  'm)  plan  that 
is  provided  urder  the  same  general 
arrangement  as  a  section  401(k)  plan,  an 
employer  may  treat  as  excli  dable  those 
employees  of  governmental  or  tax- 
exempt  entities  who  are  prf  eluded  from 
being  eligible  employees  ur  der  a  section 
401(k)  plan  by  reason  of  se<  tion 
401(k)(4)(B),  if  more  than  9  >  percent  of 
the  employees  of  the  emplcyer  who  are 
not  precluded  from  being  e  igible 
employees  by  section  401(1<)(4)(B) 
benefit  under  :he  plan  for  t  ie  plan  year. 
*        •        •        •      I  •       - 

(i)  Former  employees  tret  ted  as 
employees.  An  employer  may  treat  as 
excludable  enrployees  all  frrmerly 
nonhighly  compensated  en  ployees  who 
are  treated  as  employees  of  the 
employer  under  §  1.410(b}-9  solely 
because  they  have  increase;  in  accrued 
benefits  under  a  defined  benefit  plan 
that  are  based  on  ongoing  ssryice  or 
compensation  credits  (incl  iding 
imputed  service  or  compersation)  after 


they  cease  to  perform  services  for  the 
employer. 


§1.410(b>-7    [Amended] 

Par.  10.  Se<;tion  1.410(b)-7  is 
amended  by: 

1.  Removing  the  last  sentence  in 
paragraph  (d)(5). 

2.  Removing  the  reference  ■■(«;)(1) 
through  (c)(3)"  and  adding  "(cjd)  and 
(c)(2)"  in  its  place  in  the  last  sentence 
of  paragraph  (e)(1). 

Par.  11.  Section  1.410(b)-9  is 
amended  by: 

1.  Removing  the  definitions  Dt^finfd 
benefit  excess  plan  and  E.xcess  benefit 
percentage. 

2.  Revising  the  definitions  Employee 
and  Former  employee  as  set  forth  below. 

3.  Removing  the  definition  Gross 
benefit  percentage. 

4.  Revising  the  definitions  Highly 
compensated  employee  and  Highly 
compensated  former  employee  as  set 
forth  below. 

5.  Removing  the  definition  Offset 
plan. 

6.  Removing  the  reference 

"§  1.401(a)(4)-2(b)(3)"  and  adding 
"§1.401(a)(4)-2(b)(2)"  in  its  place  in 
paragraph  (2)  of  the  definition  Section 
40JII)  plan. 

7.  Removing  the  word  "engineer" 
from  the  definition  Professional 
employee. 

§  1 .41 0(b)-9    Definitions. 

•  *         •         •         * 

Employee.  Employee  means  an 
individual  who  performs  services  for 
the  employer  who  is  either  a  common 
law  employee  of  the  employer,  a  self- 
employed  individual  who  is  treated  as 
an  employee  pursuant  to  section 
401(c)(1),  or  a  leased  employee  (not 
excluded  under  section  414(n)(5))  who 
is  treated  as  an  employee  of  the 
employer-recipient  under  section 
414(n)'(2)  or  414(o)(2).  Individuals  that 
an  employer  treats  as  employees  under 
section  414(n)  pursuant  to  the 
requirements  of  section  414(o)  are 
considered  to  be  leased  employees  for 
purposes  of  this  rule.  In  addition,  an 
individual  must  be  treated  as  an 
employee  with  respect  to  allocations 
under  a  defined  contribution  plan  taken 
into  account  under  §  1.401{a)(4)-2(c}(ii) 
and  with  respect  to  increases  in  accrued 
benefits  (within  the  meaning  of 
411(a)(7))  under  a  defined  benefit  plan 
that  are  based  on  ongoing  service  or 
compensation  (including  imputed 
service  or  compensation)  credits. 

•  *        *        •        • 

Former  employee.  Former  employee 
means  an  individual  who  was,  but  has 
ceased  to  be,  an  employee  of  the 
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employer  (i.e.,  the  individual  has  ceased 
performing  ser\ices  as  an  employee  for 
the  employer).  An  individual  is  treated 
as  a  fonner  employee  beginning  on  the 
day  after  the  day  on  which  the 
individual  ceases  performing  services  as 
an  employee  for  the  employer.  Thus,  an 
ir.dividuai  who  ceases  performing 
services  as  an  employee  for  an  employer 
during  a  plan  year  is  both  an  employee 
and  a  former  employee  for  the  plan  year. 
Notwithstanding  the  foregoing,  an 
individual  is  an  employee  (and  not  a 
former  employee)  to  the  extent  that  the 
individual  is  treated  as  an  employee 
v.ith  respect  to  the  plan  for  the  plan 
year  under  the  definition  of  employee  in 
this  section. 
•        *        ft        *        * 

Highly  compensated  empioyee. 
Highly  compensated  employee  means 
an  employee  who  is  a  highly 
compensated  employee  within  the 
meaning  of  section  414(q)  or  a  former 
employee  treated  as  an  employee  under 
the  definitjo.i  of  employee  in  ihis 
section  who  is  a  highly  compensated 
former  employee  within  the  meaning  of 
section  414(q). 

Highly  compensated  former 
employee.  Highly  compensated  former 
employee  means  a  former  employee 
who  is  a  highly  compensated  former 
empiovee  within  the  meaning  of  section 
414(q)! 

***** 

Par.  12.  Section  1.410(b)-10  is  revised 
to  read  as  follows: 

§l.4l0<bH0    Effective  dates  and 
transition  rules. 

(a)  Statutory  effective  dates — (1)  In 
general.  Except  as  set  forth  in  paragraph 
(a)(2)  of  this  section,  the  minimum 
coverage  rules  of  section  410(b)  as 
amended  by  section  1112  of  the  Tax 
Reform  Act  of  1986  apply  to  plan  years 
beginning  on  or  after  January  1.  1989. 

(2)  Special  statutory  effective  date  for 
collective  bargaining  agreements — (i)  In 
general.  As  provided  for  by  section 
1112(e)(2)  of  the  Tax  Reform  Act  of 
1986,  in  the  case  of  a  plan  maintained 
pursuant  to  one  or  more  collective 
bai^aining  agreements  between 
employee  representatives  and  one  or 
more  employers  ratified  before  March  1, 
1986.  the  minimum  coverage  rules  of 
section  410(b)  as  amended  by  section 
1112  of  the  Tax  Reform  Act  of  1986  do 
not  apply  to  employees  covered  by  any 
such  agreement  in  plan  years  beginning 
before  the  earlier  of — 

(A)  January  1, 1991:  or 

(B)  The  later  of  January  1 ,  T989,  or  the 
date  on  which  the  last  of  such  collective 
bargaining  agreements  terminates 
(determined  without  regard  to  any 
extension  thereof  after  February  28, 


1986).  For  purposes  of  this  paragraph 
(a)(2),  any  extension  or  renegotiation  of 
a  collective  bargaining  agreement, 
which  extension  or  renegotiation  is 
ratified  after  February  28.  1986.  is  to  be 
disregarded  in  determining  the  date  on 
which  the  agreement  terminates. 

(ii)  Example.  The  following  example 
illustrates  this  paragraph  (a)(2). 

Example.  Employer  A  maintains  Plan  1 
pursuant  to  a  collective  bargaining 
agreement.  Plan  1  covers  100  of  Employer  A's 
noncollectively  bargained  employees  and  900 
of  Employer  A's  collectively  bargained 
employees.  Employer  A  also  maintains  Plan 
2,  which  covers  Employer  A's  other  400 
noncollectively  bargained  employees.  The 
collective  bargaining  agreement  under  which 
Plan  1  is  maintained  was  entered  into  on 
January  1, 19B6.  and  expires  December  31. 
1992.  Because  Plan  1  is  a  plan  maintained 
pursuant  to  a  collective  bargaining 
agreement,  section  410(b)  applies  to  the  first 
plan  year  beginning  on  or  after  January  1. 
1991.  In  applying  section  410(b)  to  Plan  2, 
the  100  noncollectively  bargained  employees 
in  Plan  1  must  be  taken  into  account.  The 
deferred  effective  date  for  plans  maintained 
pursuant  to  a  collective  bargaining  agreement 
is  not  applicable  in  determining  how  section 
410(b)  is  applied  to  a  plan  that  is  not 
maintained  pursuant  to  a  collective 
bargaining  agreement. 

(iii)  Plan  maintained  pursuant  to  a 
collective  bargaining  agreement.  For 
purposes  of  this  paragraph  (a)(2),  a  plan 
is  maintained  pursuant  to  one  or  more 
collective  bargaining  agreements 
between  employee  representatives  and 
one  or  more  employers,  if  one  or  more 
of  the  agreements  were  ratified  before 
March  1, 1986.  Only  plans  maintained 
pursuant  to  agreements  that  the 
Secretary  of  Labor  finds  to  be  collective 
bargaining  agreements  and  that  satisfy 
section  7701(a)(46)  are  eligible  for  the 
deferred  effective  date  under  this 
paragraph  (a)(2).  A  plan  will  not  be 
treated  as  a  plan  maintained  pursuant  to 
one  or  more  collective  bargaining 
agreements  eligible  for  the  deferred 
effective  date  under  this  paragraph  (a)(2) 
unless  the  plan  would  be  a  plan 
maintained  pursuant  to  one  or  more 
collective  bargaining  agreements  under 
the  principles  applied  under  section 
1017(c)  of  the  Employee  Retirement 
Income  Security  Act  of  1974.  See  H.R. 
Rep.  No.  1280,  93rd  Cong.  2d  Se.ss.  266 
(1974). 

(b)  Regulatory  effective  dates — (1)  In 
general.  Except  as  otherwise  provided 
in  this  section,  §§  1.410(b)-2  through 
1.410(b)-9  apply  to  plan  years 
beginning  on  or  after  January  1, 1994. 

(2)  Plans  of  tax-exempt  organizations. 
In  the  case  of  plans  maintained  by 
organizations  exempt  from  income 
taxation  under  section  501(a),  including 
plans  subject  to  section  403(b)(12)(A)(i) 


(nonelective  plans).  §§  1.410(b)-2 
through  1.410(b)-9  apply  to  plan  years 
beginning  on  or  after  January  1,  1996.  to 
the  extent  such  plans  are  subject  to 
section  410(b). 

(c)  Compliance  during  transition 
period.  For  plan  years  beginning  before 
the  effective  date  of  these  regulations,  as 
set  forth  in  paragraph. (b)  of  this  section, 
and  on  or  after  the  statutory  effective 
date  as  set  forth  in  paragraph  (a)  of  this 
section,  a  plan  must  be  operated  in 
accordance  with  a  reasonable,  good  faith 
interpretation  of  section  410(b). 
Whether  a  plan  is  operated  in 
accordance  with  a  reasonable,  good  faith 
interpretation  of  section  410(b)  will 
generally  be  determined  based  on  all  of 
the  relevant  facts  and  circumstances, 
including  the  extent  to  which  an 
employer  has  resolved  unclear  issues  in 
its  favor.  If  a  plan's  classification  has 
been  determined  by  the  Commissioner 
to  be  nondiscriminatory  and  there  have 
been  no  significant  changes  in  or 
omissions  of  a  material  fact,  the 
classification  will  be  treated  as 
nondiscriminatory  for  the  relevant  plan 
year.  A  plan  will  be  deemed  to  be 
operated  in  accordance  with  a 
reasonable,  gcxxl  faith  interpretation  of 
section  410(b)  if  it  is  operated  in 
accordance  with  the  terms  of 

§§  1.410(b)-2  through  1.410(b)-9. 

(d)  Effective  date  for  governmental 
plans.  In  the  case  of  governmental  plans 
described  in  section  414(d),  including 
plans  subject  to  section  403(b)(12)(A)(i) 
(nonelective  plans)  §  1.410(b)-2  through 
§  1.410(b)-10  apply  to  plan  years 
beginning  on  or  after  January  1,  1996,  or 
90  days  after  the  opening  of  the  first 
legislative  session  beginning  on  or  after 
January  1 ,  1996,  of  the  governing  body 
with  authority  to  amend  the  plan,  if  that 
body  does  not  meet  continuouslv.  Such 
plans  are  deemed  to  satisfy  section 
410(b)  (and  in  the  case  of  such  plans 
that  are  not  subject  to  section 
403(b)(12)(A)(i),  section  401(a)(3)  as  in 
effect  on  September  1, 1974)  for  plan 
years  before  that  effective  date.  For 
purposes  of  this  section,  the  governing 
body  with  authority  to  amend  the  plan 
is  the  legislature,  board,  commission, 
council,  or  other  governing  body  with 
authority  to  amend  the  plan.  See 
§1.410(b)-2(d)and(e). 

Margaret  Miiner  Richardson. 
Commissioner  of  Internal  Revenue. 

Approved:  August  23. 1993. 
Leslie  Samuels, 

Assjstonf  Secretary  of  the  Treasury. 
|FR  Tkic.  93-21379  Filed  8-31-93;  4:02  pm| 

BU.LMG  CODE  400-Ot-U 


Federal  Register  /  Vol.  58,  No.  170  /  Friday,  Sep  ember  3,  1993  /  Rules  and  Regulations       46845 


DEPARTMENT  Of  THE  INTERIOR 

Office  of  Surface  Mining  Reclamation 
and  Enforcement 

30  CFR  Part  913 

Illinois  Permanent  Regulatory  Program 

AGENCY:  Office  of  Surface  Mining 
Reclamation  and  Enforcement  (OSM), 
Interior. 

ACTION:  Final  rule;  approval  of 
amendment. 

SUMMARY:  OSM  is  announcing  the 
approval,  with  certain  exceptions,  of  a 
proposed  amendment  to  the  Illinois 
permanent  regulatory  program 
(hereinafter  referred  to  as  the  Illinois 
program)  under  the  Surface  Mining 
Control  and  Reclamation  Act  of  1977 
(SMCRA).  The  amendment  concerns 
changes  to  the  Illinois  Administrative 
Code  (lAC),  Title  62,  Mining.  Chapter  I. 
The  amendment  is  intended  to  make  the 
requirements  of  the  Illinois  program  no 
less  effective  than  the  Federal  program, 
to  enhance  the  clarity  of  Illinois' 
regulations,  and  to  meet  State 
codification  rules  and  guidelines. 

EFFECTIVE  DATE:  September  3,  1993. 
FOR  FURTHER  INFORMATION  CONTACT: 
Mr.  James  F.  Fulton,  Director, 
Springfield  Field  Office,  Office  of 
Surface  Mining  Reclamation  and 
Enforcement,  511  West  (Hapitol  Avenue, 
suite  202,  Springfield.  Illinois  62704. 
Telephone:  (217)  492-4495. 

SUPPLEMENTARY  INFORMATION: 

I.  Background  on  the  Illinois  Program. 

II.  Submission  of  Amendments. 

III.  Director's  Findings. 

IV.  Summarv'  and  Disposition  of  Comments. 

V.  Director's  Decision. 

VI.  Procedural  Determinations. 


I.  Background  on  the  Illinois  Program 

On  June  1, 1982,  the  Secretary  of  the 
Interior  conditionally  app  oved  the 
Illinois  progra.Ti.  Informal  on  pertinent 
to  the  general  background  of  the  Illinois 
program  submission,  as  will  as  the 
Secretary's  findings,  the  d  sposition  of 
comments,  and  a  detailed  explanation  of 
the  conditions  of  approva'  can  be  found 
in  the  June  1, 1982.  Federal  Register  (47 
FR  23883).  Subsequent  ac'ions 
concerning  the  conditions  of  approval 
and  program  amendments  are  identified 
at  30  CFR  913.15,  913.16,  and  913.17. 

II.  Submission  of  Amendments 

OSM  notified  Illinois  of  deficiencies 
in  its  program  regulations  which  were 
determined  to  be  less  effective  than  the 
Federal  regulation  requirements  for 
surface  mining  and  reclamation 
operations  in  a  Federal  Register 
decision  notice  dated  December  13. 
1991  (56  FR  64986).  Illinois  identified 
additional  regulations  that  required 
revisions  for  clarity  and  consistency 
with  their  Federal  counterparts.  Illinois 
is  also  taking  this  opportunity  to 
reorganize  its  hearing  regulations  to 
more  effectively  carry  ou'  its 
responsibilities  under  the  State  Act.  The 
amendment  also  contains 
nonsubstantive  revisions  to  correct 
editorial  and  typographical  errors  and  to 
accomplish  necessary  recodification. 

In  response  to  OSM's  rotification  and 
its  own  initiatives,  lllino  s  submitted 
proposed  changes  to  its  program  by 
letter  dated  June  22. 1991 
(Administrative  Record  No.  IL-1 192). 
The  program  anendmen   modifies  the 
following  rules  of  Title  62  of  the  lAC: 
1701.Appendix  A,  1702,  1705,  1761, 
1764,  1772,  1773,  1774.  '775,  1777. 
1778, 1779,  1780,  1783.  '784.  1785. 
1800, 1816, 1817,  1827,  '843,  1845. 
1846,  and  adds  52  lAC  1347  and  1848. 


OSM  announced  receipt  of  the 
proposed  amendment  in  the  August  18, 
1992,  Federal  Register  (57  FR  37127) 
and  in  the  same  notice,  opened  the 
public  comment  period  and  provided 
opportunity  for  a  public  hearing  on  the 
adequacy  of  the  proposed  amendment. 
The  comment  period  closed  on 
September  17. 1992. 

By  letter  dated  April  27. 1993. 
(Administrative  Record  No.  IL-1207). 
Illinois  submitted  revisions  to  its 
proposed  amendment  in  response  to 
issue  letters  prepared  by  OSM  on 
September  2.  and  October  2. 1992,  and 
in  response  to  comments  received  from 
other  agencies  and  individuals. 

Illinois  proposed  modifications  to  its 
revisions  of  Title  62  of  the  LAC: 
1701.Appendix  A,  1702, 1761, 1773. 
1774, 1777. 1778.  1780,  1784,  1800, 
1816. 1817. 1827, 1843. 1845. 1847, and 
1848. 

OSM  announces  receipt  of  the 
proposed  amendment  in  the  May  17. 
1993  Federal  Register  (58  FR  28804) 
and,  in  the  same  notice,  reopened  the 
comment  period  and  provided 
opportunity  for  a  public  hearing  on  the 
adequacy  of  the  proposed  amendments. 
The  comment  period  closed  on  June  16, 
1993. 

ni.  Director's  Findings 

Set  forth  below,  pursuant  to  SMCRA 
and  the  Federal  regulations  at  30  CFR 
732.17  are  the  Director's  findings 
concerning  the  proposed  amendment  to 
the  Illinois  program  submitted  on  June 
22,  1992.  and  revised  by  submittal  dated 
April  27, 1993.  Revisions  not  addressed 
below  either  concern  cross-references 
and  paragraph  notations  that  have  been 
updated  to  reflect  organizational  or 
nomenclature  changes  or  involve 
nonsubstantive  wording  changes. 


Revisions  to  Illinois'  Regulations  That  Are  Sjbstantvely  Identical  to  the  Corresponding  Federal 

Regulations 


State  regulation 

Subject 

Federal  countecpart 

62  lAC  1701.APP.A  

62  lAC  1701.APP.A  „ 

62IAC  1702.11(a)(2)  „ 

62  lAC  1702.1 1(t)  (1),  (2)  

62  lAC  1702.17(c)  (1)-(3)  ■■ 

Definitions  "Office '  „ 

Definitions  "PiWic  Parfc"  „... 

Incidental  extractioo „ 

Incidental  extracOoo  — 

Incidental  extraction _ „ 

Financial  Interests  

30  CFR  700.5. 

30  CFR  761.5. 

30  CFR  702.1 1(a)(2). 

30  CFR  702.11(0  (1),<2). 

30  CFR  702.17(c)  <1)-(3). 

30  CFR  705  21 

62  lAC  1705.21  „..„ 

62  lAC  1761.11(g) 

62IAC  1761.12(b)(2)  

62  lAC  1761.12(c) 

62  lAC  1761.12(d)(1)  

Designated  areas  _ 

Designated  areas  ....„ _ 

Designated  areas  „ 

Designated  areas  

Designated  areas  — _ „ 

Areas  unsutabte 

Coal  exploration „ 

30  CFR  761.1 1(g). 
30  CFR  751.12(b)(2). 
30  CFR  761.12(d). 
30  CFR  761.12<eMH 

62  lAC  1761.12(g) „„ 

62  lAC  1764.19(d) 

30  CFR  761.12(h). 
30  CFR  764.19(c). 

62  lAC  1772.12(e)(2)  

30  CFR  772.12(e)(2). 

62  lAC  1773.13(a)(1)  (E) 

Permits                               

30  CFR  773  I3<a)(1)(w» 

62  lAC  1773.15(b)(1)  (B)  „.. 

62IAC  1773.15(b)(3) _ 

62  lAC  1773.15(0(12)  „.. 

Permits 

Permits _ 

30CFR773.l5<bMl)(H). 
30  CFR  773.15<b)(3). 
30CFR773.15(c)(11). 
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REViSiONS  TO  Illinois'  Regulations  That  Are  Substantively  Identical  to  the  Corresponding  Federal 

Regulations— Continued 


State  regulation 

1773.20<b)(2)  (B)  

1773.21(c) 

1774.11(c) 

1774.15(f) 

1779.19(b) 

1783.19(b) 

1785.13(a).  (g) 

1800.40(a)(3)  

1800.40(e) 

1816.84(b)(2)  

1817.84(b)(2)  

1827.12(b) 

1843.12(1) 

1843.13(c) 

1843.13(e) 

1843.14(a)(2)  

1843.15(a) 

1845.13(b)(4)  (B).  (C)  .. 

1845.17(b) 

1845.17(b)(2)(B)  

1845.17(c) 

1845.18(a)(2)  

1845.20(a) 

1846.17(b)(1)  

1846.18(b) „.... 

1847.2  

1647.3(b) 

1847.3(d)(e)  

1847.3(g) 

1847.3(h) 

1847.3(k) 

1847.4(a) 

1847  4(b) 

1847  4(d) 

1847.4(0 

1847.4(h) 

1847.4(1) 

1847.4(m) 

1847.4(0)  (1).  (2)  

1847.4(0)(3)  

1847.4(0)(4)  

1847.4(o)(5)  

1847.4(o)(6)  

1847.4(p) 

1847.5(a) 

1847,5(b) 

1847.5(C) 

1847.5(d) 

1847.5(e) 

1847.5(g) 

1847.5(h) 

1847.5(k) 

1847.5(l)(1)  

1847.5(l)(2)  

1847.5(1)(3)  

1847.5(0) 

1847  6(a) 

1847.6(b) 

1847  6(e) ._ 

18476(g) 

1847.6(h) 

I847.6(n) 

1847.8(a) 

1847.8(b) 

1847.8(c) 

1847.8(e) 

18478(i)(1)  

1847.8(i)(2)  

1847.8(i) 

1847.8(m) 


Subject 

Permits 

Permits 

Permit  revisions 

Permit  rer^ewals 

Permit  appitcations „ 

Pemut  appitcatKxe  

Permits  tor  speoal  categories 

BoTKJing 

BorxJing 

Performance  standards  

Performance  standards  

Coal  preparation  plants  

State  enforcement  

State  enforcement  

State  enforcement  

State  enforcement  

State  enforcement  

Civil  penalties  „ 

Civil  penalties  

Civil  penalties  

Civil  penalties  

Ovil  penalties  

Civil  penalties  

Individual  civil  penalties 

Individual  civil  penalties 

Administrative  arvj  judicial  review 
Administrative  arxj  judicial  review 
Administrative  and  judicial  review 

Administrative  and  judioai  review 
Admimstratve  arxj  judicial  review 
Administnitive  and  judicial  review 
Administrative  arxJ  judicial  review 
Administrative  and  judicial  review 
Administrative  and  judicial  review 
Administrative  arxf  judicial  review 
Administrative  and  judicial  review 
Administrative  arvd  judicial  review 
Administrative  arxJ  judicial  review 
Administrative  arxJ  judicial  review 
Administrative  arxl  judicial  review 
Administrative  arKi  judiaal  review 
Administrative  and  judicial  review 
Administrative  arKl  judicial  review 
Admimst.'abve  and  judicial  review 
Administratjve  and  judicial  review 
Administrative  and  judicial  review 
Administrative  and  judicial  review 
Administrative  and  judicial  review 
Admirfistrative  arxJ  judicial  review 
Administrative  arxj  judicial  review 
Administrative  and  judicial  review 
Administrative  and  judicial  review 
Administrative  and  judioal  review 
Administrative  arKJ  judiaal  review 
Administralive  and  judiaal  review 
Administrative  arxl  judicial  review 
Administrative  and  judicial  review 
Administrative  and  judicial  review 
Administrative  artd  judicial  review 
Administrative  and  judicial  review 
Administrative  and  judicial  review 
Administrative  arxJ  judicial  review 
Administrative  and  judicial  review 
Admmistrabve  arxf  judicial  review 
Administrattve  and  judicial  review 
Administrative  and  judicial  review 
Administrative  and  judicial  review 
Administrative  arxf  judicial  review 
Admrntstratrve  and  judicial  review 
Administrative  and  judicial  review 


Federal  counterpart 


62IAC 
62IAC 
62IAC 
62IAC 
62IAC 
62IAC 
62IAC 
62IAC 
62IAC 
62IAC 
62IAC 
62IAC 
62IAC 
62IAC 
62IAC 
62IAC 
62IAC 
62IAC 
62IAC 
62IAC 
62IAC 
62IAC 
62IAC 
62IAC 
62IAC 
62IAC 
62IAC 
62  lAC 

62IAC 
62IAC 
62IAC 
62  1AC 
62IAC 
62IAC 
62IAC 
62IAC 
62IAC 
62IAC 
62IAC 
62IAC 
62IAC 
62IAC 
62IAC 
62IAC 
62IAC 
62IAC 
62IAC 
62IAC 
62IAC 
62IAC 
62IAC 
62IAC 
62IAC 
62IAC 
62IAC 
62IAC 
62IAC 
62IAC 
62IAC 
62IAC 
62IAC 
62IAC 
62IAC 
62IAC 
62IAC 
62IAC 
62IAC 
62IAC 
62IAC 
62IAC 


30  CFR  773.20(b)(2)(H). 

30  CFR  77321(c). 

30  CFR  774.11(c). 

30  CFR  774.15(f). 

30  CFR  779.19(b). 

30  CFR  783.19(b). 

30  CFR  785.13  (a),  (g). 

30  CFR  800  40(a)(3). 

30  CFR  800  40(f). 

30  CFR  816.84(b)(2). 

30  CFR  817.84(b)(2). 

30  CFR  827.12(h). 

30  CFR  843.12(i). 

30  CFR  843.13(d). 

43  CFR  4.1191. 

30  CFR  843.14(a)(2). 

30  CFR  843.15(a). 

30CFR845.13(b)(4)(ii)(A) 

30  CFR  845.17(b). 

30  CFR  845.1 7(b)(2)(ii). 

30  CFR  845.17(c). 

30  CFR  845.19(a). 

30  CFR  845.20(a). 

30  CFR  846.17(b)(1). 

30  CFR  846.18(b). 

43  CFR  4.1102. 

43  CFR  4.1363(a)  (1)-(5). 

43  CFR  4.1364. 

30  CFR  775.11(b)(1). 

30  CFR  775.1 1(b)(5). 

30  CFR  775.1 1(b)(4). 

43  CFR  4.1367. 

43  CFR  4.1161.  4.1162. 

43  CFR  4.1163. 

43  CFR  4.1164. 

43  CFR  4.1 167. 

43  CFR  4.1171. 

30  CFR  843.16(b). 

30  CFR  845.18(d). 

43  CFR  4.1260-1262 

43  CFR  4.1263. 

43  CFR  4.1264(a). 

43  CFR  4.1266. 

30  use.  1275(c)  (1)-(3). 

30  U.S.C.  1276(a)(2). 

30  CFR  845.19(a). 

43  CFR  4.1152(a)(1) 

43  CFR  4.1152(b)(1) 

43  CFR  4.1 152(c). 

43  CFR  4.1152(d). 

43  CFR  4.1 123(a). 

30  CFR  845. 18(d). 

43  CFR  4.1155. 

43  CFR  4.1157  (b)(1) 

43  CFR  4.1 157(c). 

43  CFR  4.1 157(d). 

30  U.S.C.  1276(a)(2). 

43  CFR  4.1191. 

43  CFR  4.1 192. 

43  CFR  4.1123(a). 

43  CFR  4.1 195(a). 

43  CFR  4.1 193. 

30  U.S.C.  1276(a)(2). 

43  CFR  4.1300-1301. 

43  CFR  4.1302. 

43  CFR  4.1303(a)(1). 

43  CFR  4.1306. 

43  CFR  4.1307(a)  (1)-(3). 

43  CFR  4.1307(b). 

43  CFR  4.1308(a). 

30  U.S.C.  1276(a)(2). 


(B). 


(3).  (4). 
(2). 


(b)(2). 
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Revisions  to  Illinois'  Regulations  That  Are  Substan-ively  Identical  to  the  Corresponding  Federal 

Regulations— Continued 


State  regulation 

1847,9  (a),  (b).  (d)  

1847.9(0 

1847.9(1) 

1848.2  (aHO 

1848.3 

1848.5 

1848.6 

1848.8 

1848.9(a) 

1848.9(b) 

1848.9(c)(1)  

1848.9(c)(2)  

1848.9(d) 

1848.9(e) 

1848.9(0(1)  .-.. 

1848.9(0(2)  

1848.9(0(4)  

1848.9(0(5)  

1848.9(0(6)  

1848.9(0(7)  

1848.9(0((8)(A)  

1848.9(0(8)(B) 

1848.9(0(8)(C)  ..._ 

1848.9(j)(1)  

1848.9(j)(3)  

1848.9(j)(4)  

1848.9(k) 

1848.9(0 

1848.9(m) 

1848.9(n) 

1848.20(a),  (b) 

1848.20(h),  (0  

1848.21  


Sjt))ect 

Administrative  and  judicial  eview 
Administrative  and  judicial  eview 
Administrative  and  jucicial  eview 

Procedure  and  practice  

Procedure  and  practice  

Procedure  and  practice  

Procedure  and  practice  

Procedure  and  practice  

Procedure  and  practice  

Procedure  and  practice  

Procedure  and  practice  

Procedure  and  practice  

Procedure  and  practice  

Procedure  and  practice  

Procedure  and  practice  

Procedure  and  practice  

Procedure  and  practice  

Procedure  and  practice  

Procedure  and  practice  

Procedure  and  practice  

Procedure  and  practice  

Procedure  and  practice  

Procedure  and  practice  

Procedure  and  practice  

Procedure  and  practice 

Procedure  and  practice  

Procedure  and  practice  

Procedure  af>d  practice  

Procedure  and  practice  

Procedure  arKJ  practice  

Procedure  and  practice  

Procedure  and  practice  

Procedure  arxl  practice  


Federal  counterpart 


62IAC 
62IAC 
62IAC 
62IAC 
62IAC 
62IAC 
62IAC 
62IAC 
62IAC 
62IAC 
62IAC 
62IAC 
62IAC 
62IAC 
62IAC 
62IAC 
62  lAC 
62IAC 
62IAC 
62IAC 
62IAC 
62IAC 
62IAC 
62IAC 
62IAC 
62IAC 
62IAC 
62IAC 
62IAC 
62IAC 
62IAC 
62IAC 
62IAC 


30  CFR  800.40(f). 
30  CFR  800.4G(h). 
30  use.  1276(a)(2). 
43  CFR  4.22  (a)-(')- 
43  CFR  4.23. 
43  CFR  4.1 123. 
43  CFR  4.27(b)(1). 
43  CFR  4.1 110. 
43  CFR  4,1 130. 
43CFR4.1131, 
43  CFR  4.1 132(a), 
43  CFR  4.1 132(d). 
43  CFR  4,1133. 
43  CFR  4,1 134, 
43  CFR  4,1137(3), 
43  CFR  4,1 137(b). 
43  CFR  4.1 137(C), 
43  CFR  4,1 137(d). 
43  CFR  4.1 137(g). 
43  CFR  4.1137(e). 
43  CFR  4.1 138(b). 
43  CFR  4.11 38(C), 
43  CFR  4,1 137(0- 
43  CFR  4,1 139(a), 
43  CFR  4,1 139  (a),  (b). 
43  CFR  4, 11 39(c), 
43  CFR  4,1 140. 
43  CFR  4.1141. 
43  CFR  4,1135, 
43  CFR  4.1 136, 
43  CFR  4,1 125  (a),  (b). 
43CFR4.l125(c).  (d). 
43  CFR  4.1125, 


Because  the  above  proposed  revisions 
are  identical  in  meaning  to  the 
corresponding  Federal  rules,  the 
Director  finds  that  Illinois'  proposed 
rules  are  no  less  effective  than  the 
Federal  rules  and  he  is  removing  the 
required  amendments  at  30  CFR 
913.16(1),  (m),  and  (n). 

Bevisions  to  Illinois'  Begulations  That 
Are  not  Substantively  Identical  to  the 
Corresponding  Federal  Regulations 

1.  62  LAC  1701.Appendix  A— General 
Etefinitions 

At  62  lAC  1701. Appendix  A,  Illinois 
is  proposing  to  revise  the  definition  of* 
"land  use"  to  specify  allowable  support 
facilities  for  the  subcategories  of 
"cropland,"  "pastureland,"  "forestry," 
"recreation,"  and  "fish  and  wildlife 
habitat." 

The  Federal  definition  of  "land  use" 
at  30  CFR  701.5  does  not  include 
comparable  provisions.  Illinois  clarified 
in  the  April  27,  1993,  modifications  to 
this  proposed  regulation  change  that 
applicants  would  still  be  required  to 
indicate  the  type  and  extent  of  support 
facilities  and  that  the  State  would 
evaluate  the  size  of  support  facilities 
relative  to  the  size  of  the  areas  being 


supported  (Adminis'rative  Record  No. 
IL-1207).  Therefore,  the  Director  finds 
the  proposed  revisions  to  the  State 
definition  of  "land  use 'described 
herein  no  less  effective  than  the  Federal 
definition  at  30  CFR  7C1.5. 

Illinois  is  also  proposing  to  revise  the 
subcategory  definiticn.s  of  "developed 
water  resources"  anc  *  undeveloped 
land  or  no  current  use  or  land 
management."  When?  ippropriate, 
developed  water  resources  are  to  be 
considered  a  joint  or  seasonal  use  with 
cropland,  pastureland,  forestry, 
recreatit)n  and  fish  and  wildlife  habitat. 
A  post-mining  desigretion  of 
undeveloped  land  sha  1  not  be  allowed 
for  any  land  which  is  proposed  to  be 
affected  by  the  mining  operation. 

The  Federal  definition  of  "land  use" 
at  30  CFR  701.5  does  rot  include 
comparable  provision  ..  However,  the 
Director  finds  the  proposed  revisions  to 
the  State  definition  of  "land  use" 
described  herein  do  n  Dt  render  that 
definition  no  less  effe:live  than  the 
Federal  definition  at .  0  CFR  701.5. 

2.  62  LAC  Part  1761— Designated  Areas 

In  Illinois,  the  regu  atory  authority 
does  not  make  any  determinations  on 
whether  a  road  may  be  relocated  or 


closed  if  the  applicant  does  not  have 
valid  existing  rights  (VER)  and  the 
public  road  authority  does  not  make  any 
determinations  for  mining  activity 
within  100  feet  of  a  road.  To  clarify  this 
situation.  Illinois  is  proposing  to  revise 
62  lAC  1761.12(c)(4)  by  deleting  the 
requirement  that  a  determination  be 
made  by  the  Department  of  Mines  and 
Minerals  (DMM)  and  the  public  road 
authority  that  the  interests  of  the 
affected  public  and  landowners  will  be 
protected  if  a  road  is  relocated  or  closed. 
Further.  Illinois  is  proposing  to  delete 
the  requirement  that  the  public  road 
authority  (in  conjunction  with  the 
DMM)  determine  that  the  interests  of 
the  affected  pubfic  and  landowners  will 
be  protected  if  mining  is  allowed  within 
100  feet  of  the  outside  right-of-way  line 
of  a  road. 

Illinois'  regulation  at  62  lAC 
1761.12(c)(1)  requires  an  applicant 
without  VER  to  obtain  necessary 
approvals  of  the  public  road  authority 
for  relocation  or  closure  of  a  road. 
Illinois'  regulation  at  62  LAC 
1761.12(c)(4)  still  requires  the  DMM  to 
make  a  finding  as  to  whether  the 
interests  of  the  affected  public  and 
landowners  will  be  protected  from  the 
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proposed  mining  operations  and  to 
make  a  determination  that  the  interests 
of  the  affected  public  and  landowners 
will  be  protected  if  mining  is  allowed 
within  100  feet  of  the  outside  right-of- 
way  line  of  a  road.  Therefore,  the 
Director  Hnds  the  proposed  regulation  at 
62  lAC  1761.12(c)(4)  no  less  effective 
than  the  Federal  regulation  at  30  CFR 
761.12(d)(4)  which  prohibits  or  limits 
mining  in  public  road  areas. 

3.  62  lAC  Part  1773— Requirements  for 
Permits  and  Permit  Processing 

At  62  lAC  1773.15(d).  Illinois  is 
proposing  to  delete  its  existing 
provision  for  performance  bond 
submittal  and  add  a  provision  for  the 
expiration  of  written  findings  approving 
a  permit  application.  Illinois' 
requirements  for  filing  performance 
bonds  appear  in  62  lAC  1800.11(a). 
Illinois  is  stipulating  that  written 
Hndings  issued  by  the  State  approving 
a  permit  application  will  expire  within 
one  year  from  the  date  of  issuance  if  the 
permit  has  not  been  issued  based  upon 
the  applicant's  failure  to  submit  permit 
fees  or  a  performance  bond.  If  written 
Hndings  expire,  no  further  action  will  be 
taken  on  the  pennit  application  and  a 
new  permit  application  must  be 
submitted  if  the  applicant  chooses  to 
resume  permitting  activity  for  the  area 
in  question. 

Illinois  clarified  in  the  April  27,  1993. 
modiHcations  to  this  proposed 
regulation  change  that  a  permit  will  not 
be  issued  unless  fee  and  bond  is  paid  in 
accordance  with  the  regulations 
(Administrative  Record  No.  IL-1207). 

Although  there  is  no  precise  Federal 
counterpart,  the  Director  finds  the 
proposeid  regulation  at  62  LAC 
1773.15(d)  consistent  with  the  Federal 
regulations  at  30  CFR  773.1 5ld)  and 
777.17  which  require  that  the  permit 
applicant  file  a  performance  bond  and 
pay  permit  fees  before  the  permit  is 
Lssued  by  the  regulatory  authority. 

4.  62  lAC  Part  1774— Revision,  Renewal, 
and  Transfer.  Assignment,  or  Sale  of 
Permit  Rights 

(a)  At  62  lAC  1774.13(b)(2)(E).  Illinois 
is  proposing  to  allow  that  insignificant 
changes  in  land  use  be  approved 
through  its  insignificant  permit  revision 
process  on  a  case-by-case  basis.  Changes 
would  be  limited  to  5  percent  of  the 
original  total  permit  acreage,  and  the  5 
percent  limitation  would  be  a 
cumulative  total  from  permit  issuance 
until  final  bond  release. 

In  response  to  OSM's  concern  that 
alternative  land  use  changes  approved 
through  the  insignificant  permit 
revision  process  would  not  require 
consultation  with  the  landowner  or  the 


land  management  agency  with 
jurisdiction  over  the  lands,  Illinois 
clarified  in  the  April  27, 1993. 
modifications  to  this  proposed 
regulation  change  that  "the  proposed 
regulation  language  clearly  indicates 
that  consultation  with  the  landowner  or 
the  land  management  agency  is  required 
for  approval"  (Administrative  Record 
No.  IL-1207). 

Since  Illinois  clarified  that 
consultation  with  the  landowner  or  land 
management  agency  is  required  for 
approval  of  alternative  land  use  changes 
through  both  significant  and 
insignificant  permit  revisions,  the 
Director  finds  the  prof>osed  regulation  at 
62  LAC  1774.13(b)(2)(E)  to  be  consistent 
with  the  Federal  regulation  at  30  CFR 
774.13(b)(2). 

(b)  At  62  LAC  1774.13(d)  (2).  (4)  and 
(5).  Illinois  is  proposing  to  revise  its 
definition  of  "incidental  boundary 
revisions  (IBRs)"  to  include  those  areas 
contiguous  with  shadow  area  acreage, 
with  certain  exceptions  for  isolated 
long-term  support  facilities.  Non- 
contiguous IBRs  are  subject  to  Illinois' 
performance  standards  at  62  LAC 
1817.182.  The  maximum  size  for 
acreage  additions  to  approved  non- 
contiguous IBR  areas  are  based  on  the 
original  boundary  revision  acreage,  not 
the  original  permit  acreage. 

Illinois  clarified  in  the  April  27. 1993, 
modifications  to  this  proposed 
regulation  change  that  non-contiguous 
IBRs  would  be  used  as  an  alternative  to 
minor  underground  facilities  on  a  case- 
by-case  basis  and  that  it  would  require 
application  of  applicable  performance 
standards  if  such  minor  facilities 
significantly  impacted  land.  air.  or 
water  resources  (Administrative  Record 
No.  IL-1207). 

The  Director  finds  the  proposed 
regulation  at  62  lAC  1774.13(d)  (2).  (4). 
and  (5)  to  be  consistent  with  the  Federal 
regulation  at  30  CFR  774.13(d)  which 
requires  that  any  extensions  to  the  area 
covered  by  the  permit,  except  incidental 
boundary  revisions,  be  made  by 
application  for  a  new  permit. 

5.  62  LAC  Part  1775— Administrative 
and  Judicial  Review  of  Decisions 

Illinois  is  proposing  to  repeal  62  LAC 
part  1775.  The  regulations  for  the 
administrative  and  judicial  review  of 
decisions  are  consolidated  into  new  62 
lAC  Part  1847— Administrative  and 
Judicial  Review.  The  Director  finds  that 
the  repeal  of  62  LAC  part  1775  does  not 
render  the  State  program  less  effective 
than  the  Federal  regulations. 


6.  62  L\C  Part  1777— General 
Requirements  for  Permit  Applications 

At  62  LAC  1777.17.  Illinois  is 
proposing  to  revise  its  permit  fee 
regulations  to  require  that:  (a)  Permit 
fees  are  payable  at  the  time  of  permit 
issuance  and  on  the  anniversary  date  of 
the  permit;  (b)  permit  fees  submitted 
within  180  days  of  the  date  of  the  State's 
findings  approving  the  application  may 
be  paid  in  accordance  with  62  LAC 
1777.17(b).  and  those  fees  not  submitted 
within  180  days  must  be  paid  as  a  lump 
sum;  and  (c)  failure  to  submit  permit 
fees  within  one  year  of  the  issuance  of 
the  State's  written  findings  approving 
the  application  will  result  in  the 
expiration  of  the  findings.         

"The  Federal  regulation  at  30  CFR 
777.17  requires  that  a  permit 
application  be  accompanied  by  a  fee. 
with  the  amount  and  method  of 
payment  to  be  determined  by  the 
regulatory  authority.  The  Director  finds 
the  proposed  regulation  at  62  LAC 
1777.17  to  be  consistent  with  the 
Federal  regulation  at  30  CFR  777.17. 

7.  62  LAC  Part  1778— Pennit 
Applications — Minimum  Requirements 
for  Legal,  Financial.  Compliance,  and 
Related  Information 

(a)  At  62  lAC  1778.15(a),  Illinois  is 
proposing  to  revise  its  requirements  for 
permit  application  right-of-entry 
information  to  prohibit  the  submission 
of  the  actual  documents  upon  which  the 
applicant  bases  his  or  her  legal  right  to 
enter  and  begin  mining  operations,  in 
lieu  of  a  description  of  said  documents. 
The  applicant  may.  however,  be 
required  to  provide  such  information 
during  the  permitting  process: 

The  Federal  regulation  at  30  CFR 
778.15(a)  requires  that  a  permit 
application  contain  a  description  of  the 
documents  described  above.  The 
Director  finds  the  proposed  regulation  at 
30  CFR  1778.15(a)  no  less  effective  than 
the  Federal  regulation  at  30  CFR 
778.15(a). 

(b)  At  1778.15(e),  Illinois  is  adding  a 
pcovision  requiring  that  an  application 
in  which  the  applicant  claims  to  have 
valid  existing  rights  to  conduct  mining 
operations  within  an  area  where  mining 
is  prohibited  or  limited,  contain  the 
necessary  information  and  meet  the 
requirements  of  62  LAC  1778.16  (Areas 
Designated  Unsuitable  for  Mining)  and 
62  lAC  1761.12  (Procedures). 

The  Federal  regulations  at  30  CFR 
778.15  pertaining  to  right  of  entry 
information  contain  no  comparable 
provision.  However,  the  Director  finds 
the  proposed  revision  at  62  LAC 
1778.15(e)  to  be  consistent  with  the 
Federal  regulations  at  30  CFR  778.15 
and  761.12. 
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8.  62  lAC  Part  1780— Minimum 
Requirements  for  Reclamation  and 
Operation  Plan  for  Surface  Mining 
Permit  Application 

(a)  At  62  lAC  1780.21(b)(1)(B).  Illinois 
is  proposing  to  revise  its  requirements 
for  ground  water  descriptions  in  permit 
applications  by  deleting  the  word 
"approximate"  as  a  modifier  of  "rates  of 
discharge  or  usage."  Permit  applicants 
will  be  required  to  provide  actual  rates 
of  discharge  or  usage. 

The  Federal  regulations  at  30  CFR 
780.21(b)(1)  permit  the  submission  of 
approximate  rates  of  discharge  or  usage. 
The  Director  finds  the  proposed  revision 
at  62  lAC  1780.21(b)(1)(B)  no  less 
effective  than  the  Federal  regulation  at 
30  CFR  780.21(b)(1). 

(b)  At  62  LAC  1780.38,  Illinois  is 
proposing  to  repeal  its  requirement  that 
each  permit  application  contain  a 
detailed  rehabilitation  design  plan  for 
each  siltation  structure,  diversion, 
impoundment,  and  treatment  facility  to 
be  implemented  and  completed  prior  to 
abandoning  the  permit  area. 

The  Federal  regulations  at  30  CFR 
part  780  pertaining  to  surface  mining 
permit  applications  contain  no 
comparable  requirement.  Therefore,  the 
Director  finds  that  the  proposed 
deletion  at  62  lAC  1780.38  does  not 
render  the  State  program  less  effective 
than  the  Federal  regulations. 

9.  62  LAC  Part  1784— Minimum 
Requirements  for  Reclamation  and 
Operation  Plan  for  Underground  Mining 
Permit  Applications 

(a)  At  62  lAC  1784.14(b)(1)(B),  Illinois 
is  proposing  to  revise  its  requirements 
for  ground  water  descriptions  in  permit 
applications  by  deleting  the  word 
"approximate"  as  a  modifier  of  "rates  of 
discharge  or  usage."  Permit  applicants 
will  be  required  to  provide  actual  rates 
of  discharge  or  usage. 

The  Federal  regulations  at  30  CFR 
784.14(b)(1)  permit  the  submission  of 
approximate  rates  of  discharge  or  usage. 
The  Director  finds  the  proposed  revision 
at  62  LAC  1784.14(b)(1)(B)  no  less 
effective  than  the  Federal  regulation  at 
30  CFR  784.14(b)(1). 

(b)  At  62  lAC  1784.27,  Illinois  is 
proposing  to  repeal  its  requirement  that 
each  permit  application  contain  a 
detailed  rehabilitation  design  plan  for 
each  siltation  structure,  diversion, 
impoundment,  and  treatment  facility  to 
be  implemented  and  completed  prior  to 
abandoning  the  permit  area. 

The  Federal  regulations  at  30  CFR 
part  784  pertaining  to  underground 
mining  permit  applications  contain  no 
comparable  requirement.  Therefore,  the 
Director  finds  that  the  proposed 


deletion  at  62  lAC  1784.27  does  not 
render  the  State  program  less  effective 
than  the  Federal  regulations. 

10.  62  LAC  Part  1800— Bonding  and 
Insurance  Requirements 

(a)  At  62  LAC  1800.11(a).  Illinois  is 
proposing  to  require  that  failure  to  file 
a  performance  bond  or  other  equivalent 
guarantee  within  one  year  of  the 
issuance  of  written  findings  approving  a 
permit  application  shall  resuh  in 
expiration  of  the  written  findings. 

Illinois  clarified  in  the  April  27, 1993, 
modifications  to  this  proposed 
regulation  change  that  when  the  written 
findings  expire,  a  permit  will  not  be 
issued  and  a  new  application  will  be 
required  to  permit  the  area  involved 
(Administrative  Record  No.  IL-1207). 

Although  the  Federal  regulation  at  30 
CFR  800.11(a)  does  not  include  this 
provision,  the  Director  finds  that  the 
proposed  revision  at  62  LAC  1800.11(a) 
does  not  render  the  State  regulation  less 
effective  than  the  Federal  regulation. 

(b)  At  62  LAC  1800.40  (e).Tf).  (g),  and 
(h),  Illinois  is  proposing  to  delete  its 
existing  provisions  for  bond  release 
hearing  procedures  and  judicial  review. 
Illinois'  regulations  for  bond  release 
hearings  and  review  are  consolidated 
into  new  62  LAC  part  1847- 
Administrative  and  Judicial  Review. 
Therefore,  the  Dire':to-  finds  that  the 
proposed  deletions  at  32  LAC  1800.40 
(e),  (0.  (g).  and  (h)  do  not  render  the 
State  program  less  effective  than  the 
Federal  regulations. 

(c)  At  62  LAC  18C0.50{c)  (2),  (3),  (4). 
and  (5),  Illinois  is  proposing  to  delete  its 
existing  provisions  for  bond  forfeiture 
hearings  and  appeals  and  is  adding  a 
reference  to  the  corsolidated  hearings 
and  appeals  regula'  ions  for  bond 
forfeitures  at  new  62  L\C  1847.7.  The 
Director  finds  that  he  proposed 
deletions  at  62  LAC  1800.50(c)  (2),  (3). 
(4).  and  (5)  do  not  render  the  State 
program  less  effect  ve  than  the  Federal 
regulations. 

11.  62  LAC  Part  1816— Performance 
Standards — Surface  Mining  Activities; 
62  LAC  Part  1817— Performance 
Standards — Underground  Mining 
Activities 

(a)  At  62  lAC  1816.49(a)(9)(B)  and 
1817.49(a)(9)(B),  Illinois  is  proposing  to 
require  that  all  impoundments  be 
inspected  at  least  quarterly  during 
construction,  provi  ied  at  least  one 
inspection  is  condi  cted  for 
impoundments  coripleted  in  less  than 
one  quarter. 

The  Director  finds  that  the  prop>osed 
revisions  at  62  lAC  1816.49(a)(9)(B)  and 
1817.49(a)(9)(B)  art  no  less  effective 
than  the  Federal  regulations  at  30  CFR 


816.49(a)(10)(i)  and  817.49{a)(10)(i) 
which  require  regular  inspections 
during  construction. 

(b)  At  62  lAC  1816.49(c)(2)  and 
1817.49(c)(2),  Illinois  is  proposing  to 
revise  its  temporary  impoundment 
regulations  to  allow  an  impoundment  to 
have  either:  (a)  A  single  spillway 
meeting  a  certain  prescribed 
configuration;  or  (b)  sufficient  spillway 
capacity  to  safely  pass  or  contain,  or  a 
combination  of  storage  and  spillway 
capacity,  to  safely  control  the  design 
precipitation  event  when  it  is 
demonstrated  by  the  operator  and 
certified  by  a  qualified  registered 
professional  engineer  that  certain 
requirements  will  be  met.  Impounding 
structures  relying  on  the  second  method 
shall  be  located  where  failure  would  not 
be  expected  to  cause  loss  of  life  or 
serious  property  damage,  with  certain 
exceptions. 

The  Federal  regulations  at  30  CFR 
816.49(a)(8)(i)  and  817.49(a){8)(i)  allow 
single  open-channel  spillways  under 
identical  conditions  and  according  to 
identical  specifications.  The  Federal 
regulations  at  30  CFR  816.49(c)(2)  and 
817.49(c)(2)  permit  the  regulatory 
authority  to  approve  an  impoundment 
that  relies  primarily  on  storage  to 
control  the  runoff  fit)m  the  design 
precipitation  event  under  certain 
conditions.  Therefore,  the  Director  finds 
the  proposed  revisions  at  62  LAC 
1816.49(c)(2)  and  1817.49(c)(2)  are  no 
less  effective  than  the  Federal 
regulations  at  30  CFR  816.49(c)(2)  and 
817.49(c)(2). 

(c)  At  62  LAC  1816.116(a)(2)(C)  and 
1817.116(a)(2)(C).  Illinois  is  proposing 
to  revise  its  revegetation  standards  by 
specifying  normal  husbandry  practices 
for  the  State.  These  include  approved 
agricultural  practices  described  in  the 
Illinois  Agronomy  Handbook 
(Administrative  Record  No.  IL-1192A). 
and  those  practices  which  are  a  part  of 
an  approved  conservation  plan  subject 
to  the  Food,  Agriculture,  Conservation 
and  Trade  Act  of  1990  (7  U.S.C  1421  et 
seq.).  Illinois  clarified  in  the  April  27, 
1993,  modifications  to  this  proposed 
regulation  that  it  will  assess  whether 
site  sp>ecific  activities  are  outside  of 
normal  husbandry  practices  which  will 
require  restarting  the  responsibility 
period  (Administrative  Record  No.  IL- 
1207).  Illinqis  clarified  that  it  will 
consider  limited  reseeding  and 
associated  fertilization  and  liming  as 
non-augmentative  on  agricultural  and 
non-agricultural  lands  where  the  area  is 
small  in  relation  to  the  watershed  of  the 
area.  These  will  include  areas  where  the 
surrounding  vegetation  has  been 
established  and  temporary  features  such 
as  sediment  ponds,  roads,  and  small 
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diversions  were  removed  and 
revpgetated  under  approved  plans. 

The  Federal  regulations  at  30  CFR 
816.116  (c)(2)  and  (c)(4)  and  817.116 
(c.)(2)  and  (c)(4)  permit  the  performance 
of  normal  husbandry  practices  during 
the  period  of  responsibility  without 
re.starting  the  responsibility  period  if  the 
State  regulatory  authority  and  OSM 
approves  such  practices.  In  the  May  8, 
1984.  Federal  Register  (49  PR  19472). 
OSM  considered  a  State  program 
amendment  from  Missouri  which  would 
have  clarified  that  roads,  sediment 
ponds,  diversions,  and  small  stockpiles 
of  soil  and  overburden  would  not  be 
subject  to  a  revegetation  responsibility 
period  distinct  from  that  applicable  to 
the  permit  area  as  a  whole.  OSM  did  not 
approve  this  amendment  because  it 
believed  the  proposal  was  inconsistent 
with  the  intent  and  purpose  of  sections 
509.  519,  and  520  of  SMCRA.  In 
addition  to  the  Illinois  proposed  rule, 
OSM  is  considering  State  program 
amendments  on  this  subject  from 
Kentucky  (58  FR  32283.  June  9.  1993), 
Oklahoma  (57  FR  12784.  April  13. 1992) 
and  Ohio  (58  FR  17173.  ■\pril  1, 1993). 
Oklahoma  and  Ohio  presented 
additional  information  in  support  of 
their  proposals  that  OSM  had  not 
considered  when  rendering  its  May  8, 
1984.  Missouri  decision.  In  order  to 
consider  this  information  and  its  effect 
on  OSM's  interpretation  of  SMCRA  And 
the  Federal  rules,  OSM  is  deferring 
action  on  Illinois'  proposed  revisions  at 
62  lAC  1816.116(a)(2)(C)  and 
1817.116(a)(2)(C)  to  the  extent  that  the 
proposed  regulations,  as  clarified  by 
Illinois'  policy  statement,  consider  the 
limited  reseeding  and  fertilization  of 
small  areas  including  temporary 
structures  such  as  sediment  ponds, 
roads,  and  small  diversions  as  non- 
augmentative  and  therefore  not  subject 
to  a  revegetation  responsibility  distinct 
from  the  rest  of  the  area.  In  a  separate 
Federal  Register  notice.  OSM  will 
request  public  comment  on  how 
SMCRA  and  the  Federal  rules  should  be 
interpreted  regarding  this  issue. 

(d)  At  62  LAC  1816.116(a)(3)  (A)  and 
(B)  and  1817.116(a)(3)  (A)  and  (B), 
Illinois  is  proposing  to  revise  its 
revegetation  standards  to  require  that,,^ 
the  vegetative  ground  cover  for  areas 
previously  disturbed  by  mining 
operations  that  were  not  reclaimed  to 
State  requirements  or  were  stherwise 
redisturbed  by  mining  operations  shall 
be  no  less  than  the  greater  of  70  percent 
or  the  percentage  of  cover  existing 
before  redisturbance  and  shall  be 
adequate  to  control  erosion  during  the 
last  year  of  the  responsibility  period. 
For  areas  to  be  developed  for  industrial. 
commercial,  or  residential  uses  less  than 


2  years  after  regrading,  the  ground  cover 
shall  not  be  less  than  70  percent. 

The  Federal  regulations  at  30  CFR 
816.116(b)  (4)  and  (5)  and  817.116(b)  (4) 
and  (5)  require  that  vegetative  ground 
cover  for  these  categories  not  l>e  less 
than  that  required  to  control  erosion 
and.  for  previously  mined  areas,  the 
ground  cover  shall  also  not  be  less  than 
that  which  existed  before  redisturbance. 
30  CFR  816.116(c)(2)  and  817.115(c)(2) 
provide  that  the  success  standards  for 
previously  mined  areas  must  be  met 
during  the  last  year  of  the  responsibility 
period.  The  Director  finds  that  the 
proposed  regulations  at  62  LAC 
1816.116(a)(3)  (A)  and  (B)  and 
1817.116(a)(3)  (A)  and  (B)  are  no  less 
effective  than  the  Federal  regulations  at 
30  CFR  816.1 16(b)  (4)  and  (5)  and 
817.116(b)  (4)  and  (5). 

(e)  At  62  lAC  1816.116(a)(3)  (C)  and 
(E),  and  62  lAC  1817.116(a)(3)  (C)  and 
(E).  Illinois  is  proposing  to  add 
additional  requirements  regarding 
revegetation  standards.  In  subsection 
(a)(3)(C).  Illinois  is  requiring  that  all 
cropland  be  maintained  using  proper 
management  practices  as  specified  in 
subsection  (a)(2)(C)  until  the  end  of  the 
responsibility  period.  In  subsection 
(a)(3)(E).  Illinois  is  requiring  that  all 
pasture,  hayland,  and  gra2ung  land  be 
maintained  using  proper  management 
practices  as  specified  in  subsection 
(a)(2)(C)  until  the  end  of  the 
responsibility  period. 

Illinois  clarified  in  the  April  27,  1993. 
modifications  to  this  proposed 
regulation  change  that  the  proposed 
revisions  are  intended  to  ensure  that 
proper  management  (erosion  control 
and  vegetation  maintenance)  is 
continued  during  the  responsibility 
period  even  if  the  production 
requirements  have  been^.fllCTearly  in 
this  period  (Administrative  Record  No. 
IL-1207). 

The  Director  finds  the  proposed 
regulations  at  62  lAC  1816.116(a)(3)(C) 
and  62  LAC  1817.116(a)(3)(C)  not 
inconsistent  with  the  Federal 
regulations  pertaining  to  revegetation 
success  standards  at  30  CFR  816.116(b) 
and  30  CFR  817.116(b).  However,  the 
Federal  regulations  at  30  CFR 
816.116(b)|-l)  and  817.116(b)(1)  require 
that  for  areas  developed  for  use  as 
grazing  land  or  pasture  land,  ground 
cover  and  production  of  living  plants  on 
the  revegetated  area  meet  certain 
success  standards  approved  by  the 
regulatory  authority.  Illinois  does  not 
include  ground  cover  success  standards 
in  its  proposed  regulations.  By  letter 
dated  July  29.  1993  (Administrative 
Record  No.  IL-1218),  Illinois  stated  that 
its  ground  cover  standards  for  pasture 
and  hayland  which  have  not  been 


previously  disturt)ed  by  mining  is 
intended  to  mean  a  minimum  90 
percent  ground  cover  for  any  2  years, 
except  the  first  year,  of  the 
responsibility  period.  Illinois  also  stated 
it  will  clarify  the  ground  cover 
requirement  in  its  next  rulemaking. 

"The  Director  finds  the  proposed  State 
regulations  at  62  lAC  1816.116(a)(3)(E) 
and  1817.116(a)(3)(E)  less  effective  than 
the  Federal  regulations  at  30  CFR 
816.116(b)(1)  and  817.116(b)(1)  and  is 
requiring  that  Illinois  amend  its 
program  to  include  success  standards 
for  ground  cover  for  pasture  and  grazing 
land. 

(f)  At  62  lAC  1816.116(b)(2)  and 
1817.116(b)(2).  Illinois  is  proposing  to 
revise  its  regulations  to  require  that  a 
permittee  report  reclamation  activities 
that  initiate  or  alter  the  responsibility 
period  or  are  specifically  required  by 
the  State  to  evaluate  a  normal 
husbandry  practice. 

The  Federal  regulations  contain  no 
comparable  requirement.  However,  the 
Director  finds  that  the  proposed 
revisions  at  62  LAC  1816.116(b)(2)  and 
1817.116(b)(2)  are  consistent  with  the 
requirements  of  the  Federal  regulations 
at  30  CFR  816.116(c)(4)  and 
817.116(c)(4). 

(g)  At  62  lAC  1816.117(a)  (1)  and  (2) 
and  1817.117(a)  (1)  and  (2),  Illinois  is 
proposing  to  revise  its  tree  and  shrub 
revegetation  regulations  to  clarify  that 
vegetation  success  standards  are 
measured  during  the  fifth  year  of  the 
responsibility  period  or  later  in  the 
responsibility  period.  Vegetative  ground 
cover  shall  not  be  less  than  70  percent 
during  the  last  year  of  the  responsibility 
period. 

The  Federal  regulations  at  30  CFR 
816.116(b)(3)(iii)  and  817.116(b)(3)(iii) 
require  vegetative  ground  cover  to  be 
not  less  than  that  required  to  achieve 
the  postmining  land  use.  Both  62  LAC 
1816.116(a)(2)  and  1817.117(a)(2) 
already  contain  this  requirement,  which 
will  not  be  compromised  by  the 
revisions  proposed  herein.  The  Director 
finds  the  proposed  regulations  at  62  lAC 
1816.117(a)  (1)  and  (2)  and  1817.117(a) 
(1)  and  (2)  to  be  no  less  effective  than 
the  Federal  regulations  at  30  CFR 
816.116(b)(3)  (ii)  and  (iii)  and  30  CFR 
817.116(b)(3)  (ii)  and  (iii).  and  he  is 
removing  the  required  amendment  at  30 
CFR  913.16(p)  because  Illinois  has 
revised  its  rules  to  clearly  state  that  tree 
and  shrub  success  must  be  achieved 
during  the  responsibility  period. 

(h)  At  62  lAC  1816.117(a)(5)  and 
1817.117(a)(5).  Illinois  is  proposing  to 
revise  its  tree  and  shrub  revegetation 
requirements  to  clarify  that  the  repair  of 
rills  and  gullies  shall  be  limited  to  those 
approved  as  a  normal  conservation 
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practice  under  62  lAC  1816.116(a)(2) 
(C).  (D).  and  (E)  and  62  lAC 
1817.1 16(aK2)  (C).  (D).  and  (E). 

The  Federal  regulations  contain  no 
comparable  provision.  However,  the 
Diretlor  finds  that  the  proposed 
revisions  at  62  lAC  1816.117(a)(5)  and 
1817.117(a)(5)  are  consistent  with  the 
requirements  of  the  Federal  regulations 
at  30  CFR  1816.116(c)(4)  and 
1817.116(c)(4)  pertaining  to  selective 
husbandry  practices. 

(i)  At  62  lAC  1816.117(d)(6)  and 
1817.117(d)(6).  Illinois  is  proposing  to 
delete  its  70  percent  vegetative  ground 
cover  success  standard.  This  provision 
is  included  in  the  proposed  revisions  to 
62  LAC  1816.117(a)(3)  (A)  and  (B)  and 
1817.117(a)(3)  (A)  and  (B)  as  di-scussed 
in  Finding  11(d)  and  in  the  proposed 
revisions  to  62  lAC  1816.117(a)(2)  and 
1817.117(a)(2)  as  discussed  in  Finding 

11(g)- 

The  Director  finds  that  the  proposed 
deletion  does  not  render  the  State 
program  less  effective  than  the  Federal 
regulations  and  he  is  removing  the 
required  amendment  at  30  CFR 
913.16(q)  since,  by  deleting  62  lAC 
1816.117(d)(6)  and  1817.116(d)(6). 
Illinois  has  made  it  clear  that  the  70% 
ground  cover  success  standard  does  not 
apply  to  previously  unmined  pasture 
and/or  hayland  or  grazing  land. 

(j)  At  62  LAC  1816.151(b)  and 
1817.151(b),  Illinois  is  proposing  to 
revise  its  requirements  for  primary 
roads.  Each  primary  road  embankment 
shall  be  shown  to  have  a  minimum 
static  factor  of  safety  of  1.3,  or  shall  be 
designed  in  compliance  with  certain 
specified  design  factors. 

The  Federal  regulations  at  30  CFR 
816.151(b)  and  817.151(b)  require 
compliance  with  the  minimum  static 
factor  of  1.3.  The  Federal  regulations  at 
30  CFR  780.37(c)  and  784.24(c)  allow 
regulatory  authorities  to  establish 
engineering  design  standards  for 
primary  roads  in  lieu  of  engineering 
tests  to  establish  compliance  with  the 
minimum  static  safety  factor  of  1.3. 
OSM  conducted  a  technical  review  of 
Illinois'  proposed  design  standards  for 
primary  roads  and  found  them  to  be 
acceptable  (Administrative  Record  No. 
I1^1202A).  The  Director  finds  the 
proposed  regulations  at  1816.151(b)  and 
1817.1151(b)  to  be  no  less  effective  than 
the  Federal  regulations  at  30  CFR 
816.151(b)  and  1817.151(b)  and  he  is 
removipg  the  required  amendment  at  30 
CFR  913.16(r). 

(k)  At  62  LAC  1817.162(d).  Illinois  is 
revising  its  regulations  for  minor 
underground  mine  facilities  to  require 
compliance  with  its  regulations  for 
primary  roads  at  62  LAC  1817.151. 


There  is  no  com{^  arable  Federal 
regulation.  Howevt  r.  the  Director  finds 
that  the  proposed  revisions  at  62  lAC 
1817.182(d)  are  not  inconsistent  with 
SMCRA  and  the  Federal  regulations. 

12.  62  lAC  Part  1843— State 
Enforcement 

(a)  At  62  lAC  18'?3.13(e)-(k).  Illinois 
is  proposing  to  delete  its  existing 
regulations  for  sho' v  cause  hearings  and 
judicial  review. 

Illinois'  regulations  for  show  cause 
hearings  and  review  are  consolidated  in 
new  62  lAC  part  1847 — Administrative 
and  Judicial  Reviev/.  The  Director  finds 
that  the  deletions  a  62  lAC  1843.13(e)- 
(k).  with  the  exception  of  subsection  (j) 
which  is  recodified  as  subsection  (f).  do 
not  render  the  State  program  less 
effe<.1ive  than  the  Federal  regulations. 

(b)  Illinois  is  proposing  to  repeal  the 
following  regulatio'is:  62  LAC  1843.16— 
Formal  Review  of  Citations.  62  LAC 
1843.17 — ^Temporary  Injunctive  Relief. 
62  lAC  1843.2&— Intervention,  and  62 
lAC  1843.21— Discover)'.  Illinois' 
regulations  for  citation  hearings  and 
temporary  relief  are  consolidated  in  new 
62  lAC  part  1847— Administrative  and 
Judicial  Review.  Ill-nois'  regulations  for 
intervention  and  discovery  are 
consolidated  in  new  62  lAC  part  1848 — 
Procedure  and  Prac'ice.  The  Director 
finds  that  the  deletions  of  62  LAC 
1843.16. 1843.17.  1343.20  and  1843.21 
do  not  render  the  State  program  less 
effective  than  the  Federal  regulations. 

13.  62  LAC  Part  1845— Civil  PenaUies 

(a)  At  62  lAC  1845.12(c).  Illinois  is 
proposing  to  revise  its  penalty 
assessment  regulations  to  require  that  a 
penalty  not  be  assessed  for  a  notice  of 
violation  if  an  assessment  of  less  than 
$1,100  is  derived  in  accordance  with 
section  1845.13,  unless  62  lAC 
1845.12(d)  applies.  At  62  LAC 
1845.12(d),  Illinois  is  proposing  to 
revise  its  regulations  to  require  that  if 
the  assessment  is  be  ow  $1 ,100,  the 
penalty  shall  be  assessed  if  it  is  the 
permittee's  second  o-  more  related 
violation  within  a  12-month  period. 

The  Federal  regula  ;ions  at  30  CFR 
845.12(c)  permit  OSf !  to  assess  a 
penalty  after  conside  'ing  the  following 
factors:  history  of  previous  violations, 
seriousness,  negligence,  and  good  faith 
in  attempting  to  achieve  compliance. 
The  Director  finds  th  j  proposed  revision 
at  62  lAC  1845.12(c)  lo  less  effective 
than  the  Federal  regulation  at  30  CFR 
845.12(c).  However,  lecause  Illinois 
must  consider  all  civ:  1  penalty  criteria, 
not  just  history  of  previous  violations, 
in  determining  whether  to  require 
payment  of  a  penalty  of  less  than 
$1,100,  the  Director  finds  the  proposed 


revision  at  62  lAC  1845.12(d)  less 
effective  than  the  Federal  regulation  at 
30  CFR  845.12(c).  He  is.  therefore, 
requiring  that  the  State  amend  its 
program  to  consider  the  factors  listed  in 
62  lAC  1845.13(b)  in  determining 
whether  to  assess  a  penalty. 

(b)  At  62  L\C  1845.13(b)(4)  (A)  and 
(D),  Illinois  is  proposing  to  revise  its 
civil  penalty  assessment  regulations  to 
require  the  reduction  of  the  proposed 
penalty  by  up  to  $500  based  upon  the 
degree  of  good  faith  in  attempting  to 
achieve  rapid  compliance.  Good  faith 
credit  will  not  be  given  for  violations 
administrative  in  nature. 

The  Federal  regulations  at  30  CFR 
845.13(b)(4)  pertaining  to  civil  penalties 
contain  no  comparable  provisions. 
However,  the~iDirector  finds  the 
proposed  revisions  at  62  lAC 
1845.13(b)(4)  (A)  and  (D)  to  be 
consistent  with  the  Federal  regulations 
at  30  CFR  845.13(b)(4). 

(c)  At  62  lAC  1845.18(c),  Illinois  is 
proposing  to  delete  its  penalty 
assessment  hearing  provisions.  Illinois' 
regulations  for  civil  penalty  assessment 
hearings  are  consolidated  in  new  62  lAC 
part  1847 — Administrative  and  judicial 
Review.  The  Director  finds  that  the 
deletions  at  62  lAC  1845.18(c)  do  not 
render  the  State  program  less  effective 
than  the  Federal  regulations. 

(d)  At  62  lAC  1845.19,  Illinois  is 
proposing  to  repeal  its  procedures  for 
hearings  and  judicial  review  pertaining 
to  citations  and  civil  penalty 
assessments.  Illinois'  regulations  for 
citation  and  civil  penalty  assessment 
hearings  and  judicial  review  are 
consolidated  in  new  62  LAC  part  1847—^ 
Administrative  and  Judicial  Review, 
and  in  62  LAC  1848.7— Pre-Hearing 
Conferences.  The  Director  finds  that  the 
deletions  at  62  lAC  1845.19  do  not 
render  the  State  program  less  effective 
than  the  Federal  regulations. 

14.  62  L\C  Part  1847— Administrative 
and  Judicial  Review 

(a)  At  new  62  lAC  part  1847.  Illinois 
is  proposing  to  consolidate  its 
regulations  for  administrative  and 
judicial  reviews.  At  62  lAC  1847.1. 
Illinois  is  proposing  to  define  the  scope 
of  the  regulations.  The  Federal 
regulations  at  43  CFR  part  4  pertaining 
to  hearings  and  appeals  contain  no 
comparable  provisions.  The  Director 
finds  the  proposed  regulation  at  62  LAC 
1847.1  not  inconsistent  with  the  general 
Federal  provisions. 

(b)  At  62  lAC  1847.3(a),  Illinois  is 
proposing  to  establish  procedures  for 
permit  hearings.  The  procedures  also 
apply  to  conflict  of  interest  hearings, 
review  of  valid  existing  rights 
determinations,  review  of  incidental 
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coal  extraction  exemption 
determinations,  and  hearings  related  to 
rescission  of  improvidently  issued 
permits. 

The  Federal  regulations  provide  for 
administrative  hearings  at  43  CFR 
4.1360-1369  for  permitting  issue?,  at  30 
CFR  705.21  for  conflict  of  interest 
issues,  at  30  CFR  775.11  for  valid 
existing  rights  issues,  at  30  CFR 
702.11(f)  for  exemption  determinations, 
and  at  43  CFR  4.1280-1286  for 
rescission  of  improvidently  is.sued 
permits.  The  Illinois  counterpart  to  30 
CFR  part  775  is  being  repealed  herein 
and  replaced  by  62  lAC  1847.3.  which, 
as  explained  below,  is  being  approved 
by  the  Director  in  this  final  rule. 
Therefore,  the  Director  finds  that  the  use 
by  Illinois  of  its  proposed  62  lAC  1847.3 
for  hearings  on  valid  existing  rights 
issues  is  no  less  effective  than  the 
Federal  regulations  at  30  CFR  775.11. 
The  use  of  62  lAC  1847.3  for  hearings 
on  incidental  coal  extraction 
exemptions  and  conflict  of  interest 
determinations  is  consistent  with  30 
CFR  702.11(0  and  705.21.  respectively, 
both  of  which  allow  the  states  to  use 
their  own  hearings  procedures  for  these 
determinations.  The  Director  finds  the 
proposed  regulation  at  62  lAC  1847.3  to 
be  consistent  with  43  CFR  4.1280-1286 
for  purposes  of  hearings  on  rescissions 
of  improvidently  issued  permits. 
Finally,  for  hearings  on  mining  permit 
decisions  generally,  the  Director  finds 
that  62  LAC  1847.3(a)  is  substantively 
identical  to  43  CFR  4.1362(a). 

(c)  At  lAC  1847.3(c).  Illinois  is 
proposing  to  allow  for  a  pre-hearing 
conference.  The  Federal  regulations  at 
43  CFR  4.1360-4.1369  contain  no 
comparable  provisions.  However,  the 
Director  finds  that  the  proposed 
regulation  at  62  lAC  1847.3(c)  adds 
clarity  and  specificity  to  the  State 
program  and  is  not  inconsistent  with 
SMCRA  or  the  Federal  regulations. 

(d)  At  62  LAC  1847.3(f).  Illinois  is 
proposing  to  require  that  a  stenographic 
recording  be  made  of  all  formal  hearings 
reviewing  permitting  decisions.  These 
provisions  also  require  that  the  record  of 
the  hearing  be  maintained  and  made 
available  to  the  public  for  at  least  60 
days  after  the  issuance  of  the  Director's 
decision. 

Under  the  Illinois  Administrative 
Review  Law.  735  ILCS  5/3-101  through 
5/3-112.  a  party  seeking  judicial  review 
of  an  agency  decision  has  35  days  from 
the  date  of  service  of  the  decision  to 
appeal.  Since  the  hearing  record  will  be 
maintained  for  a  period  which  exceeds 
the  appeal  period,  the  Director  finds 
that  these  provisions  are  reasonable. 
Therefore,  the  Director  finds  that  they 
are  consistei<.t  with  30  CFR 


775.11(b)(3)(ii)  which  requires  that  a 
verbatim  record  be  made  of  each  public 
hearing  on  decisions  on  permits  and  are 
approved  to  the  extent  that  they  require 
retention  and  public  availability  of  the 
hearing  record  for  a  period  at  least  as 
long  as  the  time  allowed  for  filing 
appeals  of  agency  decisions. 

(e)  At  62  LAC  1847.3  (i)  and  (j).  Illinois 
is  proposing  to  establish  procedures  for 
the  filing  of  written  exceptions  to  a 
hearing  officer's  decision,  time  limits  for 
responses  to  exceptions,  and  time  limits 
for  issuance  by  the  Department  of  Mines 
and  Minerals  (DMM)  of  a  final 
administrative  decision. 

The  Federal  regulations  contain  no 
comparable  provisions.  However,  the 
Director  finds  that  the  proposed 
regulations  at  62  LAC  1847.3  (i)  and  (j) 
add  clarity  and  specificity  to  the  State 
program  and  are  not  inconsistent  with 
SMCRA  or  the  Federal  regulations. 

(0  At  62  lAC  1847.3(1)  (1)  and  (2). 
Illinois  is  proposing  to  establish 
procedures  for  the  judicial  review  of 
permit  decisions.  If  the  hearing  officer 
fails  to  act  within  certain  prescribed 
time  limits,  a  person  may  request 
judicial  review  of  the  Department's  final 
administrative  decision. 

The  Federal  regulations  at  30  CFR 
775.13(a)(2)  also  grant  judicial  review  if 
the  regulatory  authority,  not  just  the 
hearing  officer,  fails  to  act  within  the 
applicable  time  limits.  The  Director 
finds  the  proposed  regulations  at  62  lAC 
1847.3(1)  (1)  and  (2)  less  effective  than 
the  Federal  regulations  at  30  CFR 
775.13(a)(2)  and  is  requiring  that  Illinois 
amend  its  program  to  grant  judicial 
review  if  the  regulatory  authority  fails  to 
act  within  applicable  time  limits. 

(g)  At  62  lAC  1847.3(1)(3).  Illinois  is 
clarifying  that  the  judicial  review  of 
permit  decisions  does  not  limit  rights 
established  in  Section  8.05  of  the  State 
Act.  The  Director  finds  the  proposed 
regulation  at  62  LAC  1847.3(1)(3)  no  less 
effective  than  the  Federal  regulation  at 
30  CFR  775.13(b)  which  states  that  the 
availability  of  judicial  review  does  not 
limit  the  op>eration  of  rights  established 
in  section  520  of  SMCRA. 

(h)  At  62  lAC  1847.4(c).  Illinois  is 
proposing  to  require  that  a  civil  penalty 
subsequently  assessed  for  a  notice  of 
violation  or  a  cessation  order  for  which 
a  hearing  was  requested  be  forwarded 
for  placement  in  escrow  in  order  to 
continue  the  review  proceedings. 

Illinois  clarified  in  the  April  27. 1993. 
modifications  to  this  proposed 
regulation  change  that  the  rule  is 
intended  to  clarify  that  in  those 
situations  where  a  notice  of  violation  or 
cessation  order  is  contested  prior  to  a 
penalty  being  assessed,  pre-payment  of 
the  subsequently  assessed  penalty  is  a 


prerequisite  to  continuation  of  the 
review  procedures  (Administrative 
Record  No.  IL-1207). 

Although  the  special  rules  applicable 
to  surface  coal  mining  citation  hearings 
and  appeals  at  43  CFR  4.1160-1171  do 
not  contain  this  requirement,  the 
Director  finds  the  proposed  State 
regulation  at  62  lAC  1847.4(c)  not 
inconsistent  with  section  518(c)  of 
SMCRA.  which  requires  waiver  of  all 
legal  rights  to  contest  the  violation  or 
the  amount  of  the  penalty  for  failure  to 
make  timely  payment  of  the  proposed 
assessment  in  full. 

(i)  At  62  LAC  1847.4  (e)  and  (n). 
Illinois  is  proposing  to  impose  certain 
procedures  pertaining  to  pre-hearing 
conferences.  Illinois  is  also  clarifying 
the  terms  of  summary  dispositions.  The 
Federal  regulations  cohtain  no 
comparable  provisions.  However,  the 
Director  finds  that  the  proposed 
regulations  at  62  LAC  1847.4  (e)  and  (n) 
add  clarity  and  specificity  to  the  State 
program  and  are  not  inconsistent  with 
SMCRA  or  the  Federal  regulations. 

(j)  At  62  LAC  1847.4(g).  Illinois  is 
proposing  to  require  that  a  stenographic 
recording  be  made  of  all  formal  citation 
hearings.  These  provisions  also  require 
that  the  record  of  the  hearing  be 
maintained  and  made  available  to  the 
public  for  at  least  60  days  after  the 
issuance  of  the  Director's  decision. 

Under  the  Illinois  Administrative 
Review  Law.  735  ILCS  5/3-101  through 
5/3-112.  a  party  seeking  judicial  review 
of  an  agency  decision  has  35  days  from 
the  date  of  service  of  the  decision  to 
appeal.  Since  the  hearing  record  will  be 
maintained  for  a  period  which  exceeds 
the  appeal  period,  the  Director  finds 
that  these  provisions  are  reasonable. 
Therefore,  although  there  is  no  Federal 
counterpart  to  the  proposed  regulations 
at  62  LAC  1847.4(g).  the  Director  finds 
that  they  are  consistent  with  30  CFR 
840.13(c)  and  is  approving  the 
regulations  to  the  extent  that  they 
require  retention  and  public  availability 
of  the  hearing  record  for  a  period  at  least 
as  long  as  the  time  allowed  for  filing 
appeals  of  agency  decisions. 

(k)  At  62  L\C  1847.4(i).  (j),  and  (k). 
Illinois  is  proposing  to  estabfish 
procedures  for  the  filing  of  written 
exceptions  to  a  hearing  officer's 
decision,  time  limits  for  a  hearing 
officer's  decision,  time  limits  for 
responses  to  exceptions,  and  time  limits 
for  issuance  by  the  DMM  of  a  final 
administrative  decision. 

The  Federal  regulations  contain  no 
comparable  provisions.  However,  the 
Director  finds  that  the  proposed 
regulations  at  62  LAC  1847.4(i).  (j).  and 
(k)  add  clarity  and  specificity  to  the 
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State  program  and  are  not  inconsistent 
with  SMCRA  or  the  Federal  regulations. 

(1)  At  62  lAC  1847.5(0  and  (1)  Illinois 
is  proposing  to  allow  for  a  pre-hearing 
conference  and  to  imp>ose  certain  time 
restrictions  for  procedures  pertaining  to 
hearing  officer  decisions  after  civil 
penalty  assessment  hearings.  The 
Federal  regulations  contain  no 
comparable  provisions. 

However,  the  Director  finds  that  the 
proposed  regulations  at  62  lAC  1847.5 
(f)  and  (1)  add  clarity  and  specificity  to 
the  State  program  and  are  not 
inconsistent  with  SMCRA  or  the  Federal , 
regulations. 

(m)  At  62  lAC  1847.5(i).  Illinois  is 
proposing  to  establish  procedures  for 
summary  dispositions  when  a  person 
against  whom  a  proposed  civil  penalty 
is  assessed  fails  to  appear  at  a  hearing. 

While  the  proposed  language  is 
substantively  identical  to  the  Federal 
regulation  at  43  CFR  4.1156(c).  Illinois 
does  not  have  counterparts  to  43  CFR 
4,1156  (a)  and(b)  which  provide  for  the 
referral  of  a  case  to  an  assessment  officer 
upon  a  person's  failure  to  comply  with 
any  prehearing  order.  The  Director  finds 
that  while  the  IlUnois  program  does  not 
contain  provisions  for  referral  back  to 
the  assessment  officer,  Illinois  does 
provide  recourse  for  failure  to  comply 
with  a  hearing  officer's  order  at  62  lAC 
1848.12. 1848.19.  and  1848.22. 
Therefore,  the  Director  finds  the 
proposed  regulation  at  62  LAC  1847.5(i) 
to  be  no  less  effective  than  the  Federal 
regulation  at  43  CFR  4.1156. 

(n)  At  62  LAC  1847.5(j).  Illinois  is 
proposing  to  require  that  a  stenographic 
record  be  made  of  all  formal  hearings 
reviewing  civil  penalty  assessments. 
These  provisions  also  require  that  the 
record  of  the  hearing  be  maintained  and 
made  available  to  the  public  for  at  least 
60  days  after  the  issuance  of  the 
Director's  decision. 

Under  the  Illinois  Administrative 
Review  Law.  735  LLCS  5/3-101  through 
5/3-112.  a  party  seeking  judicial  review 
of  an  agency  decision  has  35  days  from 
the  date  of  service  of  the  decision  to 
appeal.  Since  the  hearing  record  will  be 
maintained  for  a  period  which  exceeds 
the  appeal  p)eriod.  the  Director  finds 
that  these  provisions  are  reasonable. 

Therefore,  although  there  are  no 
Federal  counterparts  to  the  proposed 
-egulations  at  62  LAC  1847.5(j).  the 
Director  finds  that  they  are  consistent 
with  30  CFR  840.13(c)  and  are  approved 
to  the  extent  that  they  require  retention 
and  public  availability  of  the  hearing 
record  for  a  period  of  at  least  as  long  as 
the  time  allowed  for  filing  appeals  of 
agency  decisions. 

(o)  At  62  lAC  1847.5  (m)  and  (n). 
Illinois  is  proposing  to  establish 


procedures  for  the  fiiin^  of  written 
exceptions  to  a  hearing  officer's 
decision,  time  limits  for  a  bearing 
officer's  decision,  tine  limits  for 
responses  to  excepti  ms  and  time  limits 
for  issuance  by  the  E  M^  I  of  a  final 
administrative  decis  on. 

The  Federal  regulf  tioi  s  contain  no 
comparable  provision.  Kowever,  the 
Director  finds  that  tl  e  p  oposed 
regulations  at  62  lAC  18  17.5  (m)  and  (n) 
add  clarity  and  specifici  y  to  the  State 
program  and  are  not  inconsistent  with 
SMCRA  or  the  Fede'-al  ngulations. 

(p)  At  62  lAC  184''.6  (( ).  (d).  (e).  and 
(m).  Illinois  is  proposing  to  establish 
procedures  for  show  cau''>e  hearings  and 
pre-hearing  conferences  =ind  to  impose 
certain  time  restrictions  ^or  filing 
answers  or  requests  for  hearings.  The 
Federal  regulations  :ontiin  no 
comparable  provisions.  However,  the 
Director  finds  that  tie  proposed 
regulations  at  62  LAC  18<7.6  (c).(d).(e). 
and  (m)  add  clarity  md  specificity  to 
the  State  program  and  an  not 
inconsistent  with  the  SMCRA  or  the 
Federal  regulations. 

(q)  At  62  lAC  1847.6(f),  Illinois  is 
proposing  to  establish  settlement 
agreement  provisions  for  permit 
suspension  or  termination  proceedings. 
The  language  of  subsectic  n  (f)  is 
substantively  identical  to  30  CFR 
845.18(d)(1).  except  that  the  Federal 
rule  pertains  to  civil  penalty  assessment 
proceedings. 

While  there  is  no  Fedenl  counterpart 
provision  pertainin:^  to  se  tlement  of 
permit  suspension  or  revocation 
proceedings,  the  Di:^ector  Inds  that  the 
proposed  regulation  at  62  lAC  1847.6(f) 
will  not  compromise  the  j  ublic's  right 
to  participate  in  enforcemjnt 
proceedings  in  acccrdance  with  30  CFR 
840.15,  so  long  as  any  inttrvenors  to  the 
suspension  or  revocation  proceedings 
are  permitted  to  participate  in 
settlement  negotiations.  Tierefore,  to 
the  extent  discussed  herein,  the  Director 
finds  that  the  proposed  re[;ulation  at  62 
lAC  1847.6(f)  is  consistent  with  the 
Federal  regulations  at  30  CFR  840.13(c). 

(r)  At  62  lAC  1847.6(i),  I'linois  is 
proposing  to  require  that  a  stenographic 
recording  be  made  of  all  formal  hearings 
reviewing  show  cause  ordf  rs.  These 
provisions  also  require  tha  the  record  of 
the  hearing  be  maintained  and  made 
available  to  the  public  for  it  least  60 
days  after  the  issuance  of  Lie  Director's 
decision. 

Under  the  Illinois  Admii  istrative 
Review  I^w.  735  LLCS  5/3-101  through 
5/3-112.  a  party  seeking  judicial  review 
of  an  agency  decision  has  35  days  fi-om 
the  date  of  service  of  the  decision  to 
appeal.  Since  the  hearing  rtcord  will  be 
maintained  for  a  period  wh  ch  exceeds 


the  appeal  period,  the  Director  finds 
that  these  provisions  are  reasonable. 
Therefore,  although  there  are  no  Federal 
counterparts  to  the  proposed  regulations 
at  62  lAC  1847.6(i).  the  Director  finds 
that  they  are  consistent  with  30  CFR 
840.13(c)  and  are  approved  to  the  extent 
that  they  require  retention  and  public 
availability  of  the  hearing  record  for  a 
period  at  least  as  long  as  the  time 
allowed  for  filing  appeals  of  agency 

ft  AT*  |C|f\fflC 

(s)  At  62  lAC  1847.6(j).  Illinois  is 
proposing  to  establish  time  limits  and 
procedures  for  a  hearing  officer's 
issuance  and  ser\'ice  of  a  proposed 
decision  after  a  hearing  reviewing  show 
cause  orders.  The  proposed  decision 
will  consist  of  proposed  v\Titten 
findings  of  fact,  conclusions  of  law,  an 
order  adjudicating  the  hearing  request, 
and  a  determination  as  to  whether  a 
pattern  of'violations  exists.        

The  Federal  regulations  at  43  CFR 
4.1194(c)  set  forth  the  provisions  for  the 
administrative  review  of  suspensions  or 
revocations  of  permits.  Although  the 
Federal  regulations  do  not  contain  the 
specific  requirements  proposed  at  62 
lAC  1847.6(j),  the  Director  finds  the 
proposed  regulations  add  clarity  and 
specificity  to  the  State  program  and  are 
not  inconsistent  with  SMCRA  or  the 
Federal  regulations. 

(t)  At  62  lAC  1847.6  (k)  and  (1), 
Illinois  is  proposing  to  establish 
procedures  for  the  filing  of  written 
exceptions  to  a  hearing  officer's 
decision,  time  limits  for  a  hearing 
officer's  decision,  time  limits  for 
responses  to  exceptions,  and  time  limits 
for  issuance  by  the  DMM  of  a  final 
administrative  decision. 

The  Federal  regulations  contain  no 
comparable  provisions.  However,  the 
Director  finds  that  the  proposed 
regulations  at  62  LAC  1847.6  (k)  and  (1) 
add  clarity  and  specificity  to  the  State's 
program  and  are  not  inconsistent  with 
SMCRA  or  the  Federal  regulations. 

(u)  At  62  lAC  1847.7,  Illinois  sets 
forth  proceedings  for  bond  forfeiture 
hearings  and  includes  provisions 
pertaining  to  deadlines  for  requesting  a 
hearing,  hearing  location,  pre-hearing 
conferences,  notice  of  hearing, 
settlement  agreements,  summary 
dispositions,  burden  of  proof,  record  of 
hearing,  hearing  officer's  proposed 
decision,  exceptions  to  proposed 
decision,  final  administrative  decision, 
and  judicial  review. 

The  Federal  regulations  contain  no 
comparable  provisions.  However,  the 
Director  finds  that  the  proposed 
regulations  at  62  lAC  1847.7  satisfy  the 
public  participation  requirements  of  30 
CFR  840.15  and  are,  therefore, 
consistent  with  30  CFR  800.50. 
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(v)  At  62  lAC  1847.8(d),  Illinois  is 
proposing  to  permit  any  party  to  an 
individual  civil  penalty  hearing  to 
request  a  pre-hearing  conference. 

The  Feiieral  regulations  contain  no 
comparable  provision.  However,  the 
Dire<:tor  finds  that  the  proposed 
regulation  at  62  lAC  1847.H(d)  adds 
clarity  and  specific  ity  to  the  State 
program  and  is  not  inconsistent  with 
SMC:R.A  or  the  Federal  regulations. 

(w)  At  r>2  lAC  1847.8(0,  Illinois  is 
proposing  to  establish  settlement 
agreement  provisions  for  the  individual 
«:ivil  penalty  assessment  pro(  eedings. 
The  language  of  suhse<:tion  (f)  is 
substanlivelv  identical  to  30  CFR 
a4.S. 18(d)(1)!  except  the  P'ederal  rule 
pertains  to  civil  jMMialty  ass«!ssment 
pro<:eedings  rather  than  individual  «;ivil 
penalty  asses.sment  proceedings. 

While  there  is  no  Federal  counterpart 
provision  pertaining  to  individual  civil 
[)enalty  assessment  pro<.eedings,  the 
Director  finds  that  the  proposed 
regulation  at  62  lAC  1847.8(0  will  not 
compromi.se  the  public's  right  to 
participate  in  enforcement  proceedings 
in  accordance  with  30  CFR  840.1.5.  so 
long  as  any  inter\  enors  to  the 
assessment  proceedings  are  permitted  to 
participate  in  settlement  negotiations. 
Therefore,  to  the  extent  discussed 
herein,  the  Director  finds  that  the 
proposed  regulation  at  62  lAC  1847.8(0 
is  consistent  with  30  CFR  840.13(c). 

(x)  At  62  lAC  1847.8(g),  Illinois  is 
proposing  to  establish  procedures  for 
summary  disposition  of  individual  civil 
penalty  (ICP)  hearings  where  the  person 
assessed  the  ICP  fails  to  appear  at  the 
hearing.  The  Federal  regulations  contain 
no  precisely  comparable  provisions  for 
ICP  hearings  but  do  contain  comparable 
summary  disposition  procedures  for 
civil  penalty  asse.ssnient  hearings  at  43 
CFR  4.1156  and  permit  suspension  and 
revocation  hearings  at  43  CFR  4.1 19.=j. 
Illinois'  decision  to  allow  summary 
dispositions  of  ICP  hearings  will  not 
rimder  its  program  inconsistent  with 
SMCR.^  or  the  Federal  regulations.  The 
Director  finds  that  the  proposed 
regulations  at  62  lAC  lH47.8(g)  can  be 
approved. 

(y)  At  62  lAC  1847.8(h),  Illinois  is 
proposing  to  require  that  a  stenographic 
recording  be  made  of  till  formal  hearings 
reviewing  individual  civil  penalty 
assessments.  These  provisions  also 
require  that  the  record  of  the  hearing  be 
maintained  and  made  available  to  the 
public  for  at  least  60  days  after  the 
is.suance  of  the  Dire<:tor's  decision. 

Under  the  Illinois  Administrative 
Review  Law.  73.5  ILCS  5/3-101  through 
5/3-112,  a  party  seeking  judicial  review 
of  an  agency  decision  has  35  days  from 
the  date  of  service  of  the  decision  to 


appeal.  Since  the  hearing  record  will  be 
maintained  for  a  period  which  exceeds 
the  appeal  period,  the  Director  finds 
that  these  provisions  are  reasonable. 
Therefore,  although  there  are  no  Federal 
counterparts  to  the  proposed  regulations 
at  62  lAC  1847.8(h),  the  Director  finds 
that  they  are  consistent  with  30  CFR 
840.13(«;)  and  is  approving  them  to  the 
extent  that  they  require  retention  and 
public:  availability  of  the  hearing  record 
for  a  period  of  at  least  as  long  as  the 
time  allowed  for  filing  appeals  of  agen»:y 
dtH;isions. 

(z)  At  62  lAC  1847.8  (k)  and  (I), 
Illinois  is  proposing  to  establish 
prot:edures  for  filing.written  exceptions 
to  a  hearing  officer's  decision,  time 
limits  for  a  hearing  officer's  decision, 
lime  limits  for  responses  to  exc:eptions, 
and  time  limits  for  issuance  by  the 
DMM  of  a  final  administrative  decision. 

The  Federal  regulations  contain  no 
comparable  provisions.  However,  the 
Director  finds  that  the  proposed 
regulations  at  62  lAC  1847.8  (k)  and  (1) 
add  clarity  and  spet;ificity  to  the  State 
program  and  are  not  inconsistent  with 
SMCRA  or  the  Federal  regulations. 

(aa)  At  62  LAC  1847.9(i!),  Illinois  is 
proposing  to  establish  procedures  for 
pre-hearing  conferences  prior  to  bond 
relea.se  hearings.  The  Federal 
regulations  contain  no  c:omparable 
provision.  However,  the  Director  finds 
that  the  proposed  regulation  at  62  lAC 
1847.9(c)  adds  clarity  and  specificity  to 
the  State  program  and  is  not 
inconsistent  with  SMCRA  or  the  Federal 
regulations. 

(hb)  At  62  lAC  1847.9(e),  Illinois  is 
proposing  to  establish  settlement 
agreement  provisions  for  bond  release 
proceedings.  The  language  of  subsection 
(e)  is  substantively  identicujl  to  30  CFR 
845.18(d)(1).  except  the  Federal  rule 
pertains  to  civil  penalty  as.sessment 
proceedings. 

While  there  is  no  Federal  counterpart 
provision  pertaining  to  settlement  of 
bond  release  proceedings,  the  Director 
finds  that  the  proposed  regulation  at  62 
lAC  1847.9(e)  is  not  inconsistent  with 
SMCRA  or  the  Federal  regulations. 

(cc)  At  62  lAC  1847.9(11.  Illinois 
proposes  that  a  person  who  fails  to 
appear  at  a  bond  release  hearing  will  be 
deemed  to  have  waived  his  right  to  a 
hearing. 

The  Federal  regulations  contain  no 
comparable  provision.  However,  the 
Director  finds  that  the  proposed 
regulation  at  62  lAC  1847.9(0  is  not 
inconsistent  with  any  provision  of 
SMCRA  or  the  Federal  regulations. 

(dd)  At  62  lAC  1847.9(g),  Illinois 
proposes  that  any  person  seeking  to 
reverse  the  DMM's  proposed  decision  to 
release  a  bond  shall  have  the  burden  of 


proving  that  the  DMM's  decision  was 
clearly  erroneous. 

The  Federal  regulations  c:ontain  no 
explicit  burden  of  proof  counterpart  for 
bond  release  pro<;eedings.  However,  the 
generally  accepted  standard  of  proof  in 
administrative  proceedings  is  proof  by  a 
preponderance  of  the  evidence.  So  long 
as  the  Illinois  proposed  rule  does  not 
alter  this  standard,  it  is  iicceptable. 
Therefore,  the  Director  finds  the 
proposed  regulation  at  62  lAC  1847.9(g) 
to  be  no  less  effe<:tive  than  the  Federal 
regulations  at  30  CFR  800.40(0  to  the 
extent  that  it  requires  proof  by  a 
preponderance  of  the  evidence,  that  the 
DMM's  decision  was  clearly  erroneous. 

(ee)  At  62  lAC  1847.9(h),  Illinois  is 
proposing  to  require  that  a  stenographic 
re<;ording  be  made  of  all  formal  hearings 
reviewing  bond  releases.  These 
provisions  also  require  that  the  record  of 
the  hearing  be  maintained  and  made 
available  to  the  public  for  at  least  60 
days  after  the  issuance  of  the  Director's 
decision. 

Under  the  Illinois  Administrative 
Review  Law,  735  ILCS  5/3-101  through 
5/3-112.  a  party  seeking  judicial  review 
of  an  agency  decision  has  35  days  from 
the  date  of  service  of  the  decision  to 
appeal.  Since  the  hearing  record  will  be 
maintained  for  a  period  which  exceeds 
the  appeal  period,  the  Director  finds 
that  these  provisions  are  rea.sonable. 
Therefore,  the  Director  finds  that  they 
are  consistent  with  30  CFR  800.40(g) 
which  requires  that  a  verbatim  record  be 
made  of  each  public  hearing  on  bond 
release  det:isions  and  are  approved  to 
the  extent  that  they  require  retention 
and  public  availability  of  the  hearing 
record  for  a  period  at  least  as  long  as  the 
time  allowed  for  filing  appeals  of  agency 
decisions. 

(fO  At  62  lAC  1847.9  (j)  and  (k). 
Illinois  is  proposing  to  establish 
procedures  for  filing  written  exceptions 
to  a  hearing  officer's  decision,  time 
limits  for  a  hearing  officer's  decision, 
time  limits  for  responses  to  exceptions, 
and  time  limits  for  issuance  by  the 
DMM  of  a  final  administrative  decision. 

The  Federal  regulations  contain  no 
comparable  provisions.  However,  the 
Director  finds  that  the  proposed 
regulations  at  62  lAC  1847.9  (j)  and  (k) 
add  clarity  and  specificity  to  the  State 
program  and  are  not  inconsistent  with 
SMCRA  or  the  Federal  regulations. 

15.  62  lAC  Part  1848— Procedure  and 
Practice 

(a)  At  new  62  lAC  part  1848.  Illinois 
is  proposing  to  consolidate  its 
regulations  pertaining  to  procedure  and 
pra<:tice.  At  1848.1,  Illinois  is  proposing 
to  define  the  scope  and  purpose  of  the 
regulations. 
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The  Federal  regulations  at  43  CFR 
part  4  pertaining  to  procedure  and 
practice  contain  no  comparable 
provisions.  However,  the  Director  finds 
the  proposed  regulations  at  62  lAC 
184R.1  have  no  substantive  impact  on 
the  Illinois  program  and  are.  therefore, 
not  inconsistent  with  SMCRA  or  the 
Federal  regulations. 

(b)  At  62  lAC  1848.2(g).  Illinois  is 
proposing  to  establish  the  address  for 
filing  petitions  for  review  and  requests 
for  hearing.  The  Federal  regulations  at 
43  CFR  4.22  pertaining  to  documents 
contain  no  comparable  provision. 
However,  the  Director  finds  the 
proposed  regulation  at  62  lAC  1848.2(g) 
not  inconsistent  with  SMCRA  or  the 
Federal  regulations. 

(c)  At  62  lAC  1848.7.  Illinois  is 
proposing  to  establish  procedures  for 
pre-hearing  conferences.  A  pre-hearing 
conference  may  be  requested  for  any 
type  of  proceeding  under  62  lAC  part 
1847.  The  Federal  regulations  at  43  CFR 
4.1121(b)  contain  similar  provisions  for 
pre-hearing  conferences.  Therefore,  the 
Director  finds  the  proposed  regulations 
at  62  lAC  1848.7  consistent  with  the 
Federal  regulations  at  30  CFR  840.13(c). 

(d)  At  62  LAC  1848.9(0.  (g),  and  (h). 
Illinois  is  proposing  to  establish 
discovery  procedures  with  regard  to; 
Stipulations,  effect  of  disclosure,  and 
attempts  to  resolve  discovery 
differences.  The  Federal  regulations  at 
43  CFR  4.1130-4.1141  contain  no 
comparable  provisions.  However,  the 
Director  finds  the  proposed  regulations 
at  62  lAC  1848.9  (f).  (g).  and  (h)  to  be 
consistent  with  the  general  Federal 
provisions  at  43  CFR  4.1130-4.1141. 

(e)  At  62  LAC  1848.9(i)(3).  Illinois  is 
propasing  to  establish  procedures  for 
discovery  and  evidentiary  depositions. 
The  Federal  regulations  at  43  CFR 
4.1137  and  4.1138  pertaining  to 
depositions  contain  no  comparable 
provisions.  However,  the  Director  finds 
the  proposed  regulations  at  62  lAC 
1848. 9{i)  to  be  not  inconsistent  with 
SMCRA  or  the  Federal  regulations  at  43 
CFR  4.1137  and  4.1138. 

(0  At  62  lAC  1848.9(j)(2).  (5).  and  (6), 
Illinois  sets  forth  certain  requirements 
with  regard  to  written  interrogatories. 
These  requirements  include:  the  duty  of 
an  attorney  directing  interrogatories,  the 
option  to  produce  documents  as 
answers  to  interrogatories,  and  the  use 
of  interrogatory  answers.  While  these 
provisions  have  no  precise  Federal 
counterparts,  the  Director  finds  them  to 
be  consistent  with  43  CFR  4.1139. 

(gj  At  62  LAC  1848.11.  Illinois  is 
proposing  to  establish  procedures  for 
expert  witnesses.  The  Federal 
regulations  at  43  CFR  part  4  pertaining 
to  procedure  and  practice  contain  no 


comparable  provisions.  Howe/er.  the 
Director  finds  the  proposed  regulations 
at  62  lAC  1848.11  to  be  not  in:onsistent 
with  SMCRA  or  the  Federal  rtgulations. 

(h)  At  62  lAC  1846.12.  Illinois  is 
proposing  to  establish  proced  ires  for 
motions.  The  Federal  regulati  )ns  at  43 
CFR  part  4  pertaining  to  procedure  and 
practice  contain  no  romparab  e 
provisions.  However,  the  Dire:tor  finds 
the  proposed  regulations  at  62  lAC 
1848.12  to  be  not  inconsistent  with 
SMCRA  or  the  Federal  regulat  ons. 

(i)  At  62  lAC  1848.13,  iTlino  s  is 
proposing  to  establish  procedures  for 
the  consolidation  of  proceedir  gs.  The 
Federal  regulations  at  43  CFR  oart  4 
pertaining  to  procedure  and  p-actice 
contain  no  comparable  provisions. 
However,  the  Director  finds  the 
proposed  regulations  at  62  lAC  1848.13 
to  he  not  inconsistent  with  SMCRA  or 
the  Federal  regulations. 

(j)  At  62  lAC  1848  15.  Illinois  is 
proposing  to  establish  procedures  for 
rules  of  evidence  and  official  notice. 
The  Federal  regulations  at  43  CFR  part 
4  pertaining  to  procedure  and  practice 
contain  no  comparable  provisions. 
However,  the  Director  finds  the 
proposed  regulations  at  62  lAC  1848. l.S 
to  be  not  inconsistent  with  SMCRA  or 
the  Federal  regulations. 

(k)  At  62  LAC  1848.16.  Illinois  is 
proposing  to  establish  regulations  for 
the  powers  of  hearing  officers.  The 
Federal  regulations  et  43  CFR  4.1120(a) 
set  forth  the  powers  of  the 
administrative  law  judges,  who  are  the 
Federal  counterparts  to  the  Illinois 
hearing  officers.  The  Director  finds  the 
proposed  regulations  at  62  lAC  1848.16 
contain  substantively  the  same 
provisions  as  and  are  therefore  no  less 
effective  than  the  Federal  regu  ations  at 
43  CFR  4.1121. 

(1)  At  62  lAC  1848  17.  Illinois  is 
proposing  to  establish  regulations  for 
the  disqualification  of  a  hearing  officer. 
The  Federal  regulations  at  43  CFR  part 
4  pertaining  to  procedure  and  oractice 
contain  no  comparable  provisions. 
However,  the  Director  finds  th'j 
proposed  regulations  at  62  lAC  1848.17 
to  be  not  inconsistent  with  SMCRA  or 
the  Federal  regulations. 

(m)  At  62  lAC  1843.18.  Illinois  is 
proposing  to  establish  regulations  for 
the  postponement  or  continuance  of  a 
hearing. 

The  Federal  regulations  at  4.'t  CFR 
part  4  pertaining  to  procedure  and 
practice  contain  no  comparabl  3 
provisions.  However,  the  Director  finds 
the  proposed  regulations  at  62  LAC 
1848.18  to  be  not  inconsistent  with 
SMCRA  or  the  Federal  regulations. 

(n)  At  62  lAC  1848.19;  Illincis  is 
proposing  to  establish  regulations  for 


failure  to  statu  a  claim.  The  Federal 
regulations  at  43  CFR  part  4  pertaining 
to  procedure  and  practice  contain  no 
comparable  provisions.  However,  the 
Director  finds  the  proposed  regulations 
at  62  lAC  1848.19  to  be  not  incon.sistent 
with  SMCRA  or  the  Federal  regulations. 

(o)  At  62  lAC  1848.20  (c).  (d).  (e).  (f). 
and  (g),  Illinois  is  proposing  to  establish 
regulations  for  summar)-  decisions.  The 
Federal  regulations  at  43  CFR  4  1125 
pertaining  to  summar>'  decisions 
contain  no  comparable  provisions. 
However,  the  Director  finds  the 
proposed  regulations  at  62  lAC  1848.20 
(c).  (d).  (e).  (f).  and  (g)  to  be  not 
inconsistent  with  SMCRA  or  the  Federal 
regulations. 

(p)  At  62  lAC  1848.22.  Illinois  is 
proposing  to  establish  regulations  for 
default.  The  Federal  regulations  at  43 
CFR  part  4  pertaining  to  procedure  and 
practice  contain  no  comparable 
provisions.  However,  the  Director  finds 
the  proposed  regulations  at  62  lAC 
1848.22  to  be  not  inconsi.stent  with 
SMCRA  or  the  Federal  regulations. 

IV.  Summary  and  Disposition  of 
Comments 

Public  Comments 

The  public  comment  period  and 
opportunity  to  request  a  public  hearing 
announced  in  the  August  18,  1992. 
Federal  Register  (57  FR  37127)  ended 
on  September  17.  1992.  No  comments 
were  received  and  the  scheduled  public 
hearing  was  not  held  as  no  one 
requested  an  opportunity  to  provide 
testimony. 

The  public  comment  period  and 
opportunity  to  request  a  public  hearing 
announced  in  the  May  17,  1993.  Federal 
Register  (58  FR  28804)  ended  on  June 
16,  1993.  The  scheduled  public  hearing 
was  not  held  as  no  one  requested  an 
opportunity  to  provide  testimony. 

One  commenter  encouraged  the 
development  of  provisions  for  and  a 
new  process  to  implement,  administer, 
and  enforce  portions  of  a  new 
groundwater  program.  The  Director 
notes  that  Illinois  withdrew  its 
proposed  provisions  to  the  underground 
mining  hydrologic  regulations  for 
groundwater  analyses  at  62  lAC  1780.21 
and  1784.14  and  may  modify  and 
resubmit  these  regulations  at  a  later 
date. 

Agency  Comments 

Pursuant  to  section  503(b)  of  SMCRA 
and  the  implementing  regulations  at  30 
CFR  732.17(h)(ll)(i),  comments  were 
solicited  from  various  Federal  agencies 
with  an  actual  or  potential  interest  in 
the  Illinois  program.  No  comments  were 
received  on  either  submission. 
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EPA  Concurrence 

Under  30  CFR  732.17(h)(n)(ii),  the 
Director  is  required  to  obtain  the  written 
concurrence  of  the  Administrator  of  the 
Environmental  Protection  Agency  (EPA) 
with  respe<;t  to  any  provisions  of  a  State 
program  amendment  that  relate  to  air  or 
water  qualify  standards  promulgated 
under  the  authority  of  the  Clean  Water 
Act  (33  U.S.C.  1251  et  seq.)  or  the  Clean 
Air  Act  (42  U.S.C.  7401  et  seq.].  The 
Director  has  determined  that  this 
amendment  contains  no  provisions  in 
these  categories. 

V.  Director's  Decision 

Based  on  the  above  Findings,  the 
Director  is  approving  the  amendment  to 
the  Illinois  regulatory  program 
submitted  on  June  22.  1992,  with  the 
exception  of  the  provisions  found  not  to 
be  in  accordance  with  SMCRA  or  not 
consistent  with  the  Federal  regulations. 
Those  provisions  not  approved  and 
requiring  further  amendment  are 
addressed  in  Findings  11(e),  13(a),  and 
14(f).  In  addition,  the  Director  is 
deferring  action  on  62  lAC 
181B.116(a)(2)(C)  and  1817.116(a)(2)(C) 
as  discussed  in  Finding  11(c).  P'inally, 
the  Director  is  removing  required 
amendments  at  30  CFR  913.16  (1).  (m), 
(n),  (p),  (q),  and  (r)  because  of  changes 
submitted  by  Illinois  to  62  lAC 
1702.17(c)(i).  1773.15(b)(1)(B).  1816/ 
1817.84(b)(2),  1816/1817.117(a)(l). 
1816/1817. 117(d)(6).  and  1816/ 
1817.151(b),  respectively,  which  satisfy 
those  required  amendments. 

The  Federal  rules  at  30  CFR  part  913 
concerning  the  Illinois  program  are 
being  amended  to  implement  the 
Director's  decision.  This  Hnal  rule  is 
being  made  effedive  immediately  to 
expedite  the  State  program  amendment 
process  and  to  encourage  States  to 
conform  their  programs  to  the  Federal 
standards  without  undue  delay. 
Consistency  of  State  and  Federal 
standards  is  required  by  SMCRA. 

Effect  of  the  Director's  Decision 

Section  503  of  SMCRA  provides  that 
a  State  may  not  exercise  jurisdiction 
under  SMCRA  unless  the  State  program 
is  approved  by  the  Secretary.  Section 
503  of  SMCRA  provides  that  a  State  may 
not  exercise  jurisdiction  under  SMCRA 
unless  the  State  program  is  approved  by 
the  Se<;retary.  Similarly,  30  CFR 
732.17(a)  requires  that  any  alteration  of 
an  approved  State  program  be  submitted 
to  OSM  for  review  as  a  program 
amendment.  Thus,  any  changes  to  a 
Slate  program  are  not  enforceable  until 
approved  by  OSM.  The  Federal 
regulations  at  30  CFR  732.17(g)  prohibit 
any  unilateral  changes  to  approved 


programs.  In  his  oversight  of  the  Illinois 
program,  the  Director  will  recognize 
only  the  statutes,  regulations,  and  other 
materials  approved  by  him,  together 
with  any  consistent  implementing 
policies,  directives  and  other  materials, 
and  will  require  the  enforcement  by 
Illinois  of  only  such  provisions. 

VI.  Procedural  Determinations 

Executive  Order  12291 

On  July  12,  1984,  the  Office  of 
Management  and  Budget  (OMB)  granted 
OSM  an  exemption  from  sections  3,  4, 
7  and  8  of  Executive  Order  12291  for 
actions  related  to  approval  or 
conditional  approval  of  State  regulatory 
programs,  actions  and  program 
amendments.  Therefore,  preparation  of 
a  regulatory  impact  analysis  is  not 
necessary  and  OMB  regulatory  review  is 
not  required. 

Executive  Order  12778 

The  Department  of  the  Interior  has 
conducted  the  reviews  required  by 
section  2  of  Executive  Order  12778  and 
has  determined  that,  to  the  extent 
allowed  by  law,  this  rule  meets  the 
applicable  standards  of  subsections  (a) 
and  (b)  of  that  section.  However,  these 
standards  are  not  applicable  to  the 
actual  language  of  State  regulatory 
programs  and  program  amendments 
since  each  such  program  is  drafted  and 
promulgated  by  a  specific  State,  not  by 
OSM.  Under  sections  503  and  505  of 
SMCRA  (30  U.S.C.  1253  and  1255)  and 
30  CFR  730.11,  732.15  and 
732.17(h)(10).  decision^  on  proposed 
State  regulatory  programs  and  program 
amendments  submitted  by  the  States 
must  be  based  solely  on  a  determination 
of  whether  the  submittal  is  consistent 
with  SMCRA  and  its  implementing 
Federal  regulations  and  whether  the 
other  requirements  of  30  CFR  parts  730, 
731,  and  732  have  been  met. 

National  Environmental  Policy  Act 

No  environmental  impact  statement  is 
required  for  this  rule  since  section 
702(d)  of  SMCRA  130  U.S.C.  1292(d)| 
provides  that  agency  decisions  on 
proposed  State  regulatory  program 
provisions  do  not  constitute  major 
Federal  actions  within  the  meaning  of 
se<:tion  102(2)(C)  of  the  National 
Environmental  Policy  Act.  42  U.S.C.  • 
4332(2)(C). 

Paperwork  Reduction  Act 

The  Department  of  the  Interior  has 
determined  that  this  rule  will  not  have 
a  significant  economic  impact  on  a 
substantial  number  of  small  entities 
under  the  Regulatory  Flexibility  Act  (5 
U.S.C.  601  et  seq.].  The  State  submittal 
which  is  the  subject  of  this  rule  is  based 


upon  counterpart  Federal  regulations  for 
which  an  economic  analysis  was 
prepared  and  certification  made  that 
such  regulations  would  not  have  a 
significant  economic  effect  upon  a 
substantial  number  of  small  entities. 
Hence,  this  rule  will  ensure  that  existing 
requirements  previously  promulgated 
by  OSM  will  be  implemented  by  the 
State.  In  making  the  determination  as  to 
whether  this  rule  would  have  a 
significant  economic  impact,  the 
Department  relied  upon  the  data  and 
assumptions  for  the  counterpart  Federal 
regulations. 

List  of  Subjects  in  30  CFR  Part  913 

Intergovernmental  relations.  Surface 
mining.  Underground  mining. 

Dated:  August  27. 1993. 
Ronald  C.  Recker,  '^^ 

Acting  Assistant  Director,  Eastern  Support 
Center. 

For  the  reasons  set  out  in  the 
preamble.  Title  30.  Chapter  VII, 
Subchapter  T  of  the  Code  of  Federal 
Regulations  is  amended  as  set  forth 
below: 

PART  91 3— ILLINOIS 

1.  The  authority  citation  for  part  913 
continues  to  read  as  follows: 

Authority:  30  U.S.C.  1201  etseq. 

2.  In  §  913.15,  a  new  paragraph  (o)  is 
added  to  read  as  follows: 

§913.15    Approval  of  Regulatory  Program 
Amendments. 

*        *        •         *    -    * 

(o)  The  following  amendment,  as 
submitted  to  OSM  on  June  22, 1992,  and 
revised  on  April  27, 1993,  is  approved 
effective  September  3, 1993,  with  the 
exceptions  identified  herein.  The 
amendment  consists  of  the  following 
modifications  to  the  Illinois  program: 

1.  Revisions  of  the  following 
regulations  of  Chapter  I  of  Title  62  of  the 
Illinois  Administrative  Code: 

62  lAC  1701. APP.A— Definitions 

62  lAC  1 702.1 1(a)(2>— Incidental  Extraction 

62  lAC  1702.11(f)(1),  (2)— Incidental 

Extraction 
62  lAC  1702.17(cMlH3)— Incidental 

Extraction 
62  lAC  1705.21— Financial  Interests 
62  lAC  1761.11(g)— Designated  Areas 
62  lAC  1761.12(b)(2).  (c),  (c)(4),  (d)(1).  (g)— 

Designated  Areas 
62  lAC  1764.19(d)— Areas  Unsuitable 
62  lAC  1772.12(e)(2)— Coal  Exploration 
62  lAC  1773.13(a)(1)(E)— Permits 
62  lAC  1773.15(b)(1)(B),  (bK3),  (c)(12),  (d)— 

Permits 
62  lAC  1773.20(b)(2)(B)— Permits 
62  lAC  1773.21(c)— Permits 
62  lAC  1774.11(c)— Permit  Revisions 
62  !AC  1774.13(b)(2)(E),  (d)(2),  (4),  (5)— 

Permit  Revisions 
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62  lAC  1774.15(f)— Permit  Renewals 
62  I  AC  1 777.1 7(aHd)— Permit  Applications 
62  lAC  1778.15(a).  (e)— Permit  Applications 
62  lAC  1779.19(b)— Permit  Applications 
62  lAC  1780.21(b)(1)(B)— Permit 

Applications 
62  lAC  1783  19(b)— Permit  Applications 
62  lAC  1784.14(b)(1)(B)— Permit 

Applications 
62  lAC  1785.13(a).  (g)— Permits  for  Special 

Categories 
62  lAC  1800.11(a)— Bonding 
62  lAC  1800.40(a)(3).  (e)— Bonding 
62  lAC  1800.50  (c)(2)— Bonding 
62  lAC  1816.49(a)(9)(B).  (c)(2)— Performance 

Standards 
62  I  AC  1816.84(b)(2)— Performance 

Standards 
62  I.^C  1816.116(a)(3).  (A).  (B).  (C).  (E)— 

Performance  Standards 
62  lAC  1816.116(b)(2)— Performance 

Standards 
62  lAC  1816.117(a)(1).  (2),  (5)— Performance 

Standards 
62  lAC  1816.151(b)— Performance  Standards 
62  lAC  1817.49(a)(9)(B).  (c)(2)— Performance 

Standards 
62  lAC  1817.84(b)(2)— Performance 

Standards 
62  lAC  1817.116(a)(3).  (A),  (B).  (C).  (E)— 

Performance  Standards 
62  lAC  1817.116(b)(2)— Performance 

Standards 
62  lAC  1817.117(a)(1).  (2).  (5)— Performance 

Standards 
62  lAC  1817.151(b)— Performance  Standards 
62  lAC  1817.182(d)— Perfonnance  Standards 
62  I  AC  1827.12(b)— Coal  Preparation  Plants 
62  lAC  1843.12(i)— State  Enforcement 
62  lAC  1843.13(c).  (e>— State  Enforcement 
62  lAC  1843.14(a)(2)— State  Enforcement 
62  lAC  1843.15(a)— State  Enforcement 
62  lAC  1845.12(c).  (d)— Civil  Penalties 
62  lAC  1845.13(b)(4)(A).  (B).  (C).  (D)— Civil 

Penalties 
62  lAC  1845.17(b).  (b)(2)(B).  (c)— Civil 

Penalties 
62  lAC  1845.18(a)(2)— Civil  Penalties 
62  lAC  1845.20(a)— Qvil  Penalties 
62  lAC  1846.17(b)(1)— Individual  Qvil 

Penalties 
62  lAC  1846.18(b)— Individual  Civil 

Penalties 

2.  Addition  of  the  following 
regulations  to  Chapter  I  of  Title  62  of  the 
Illinois  Administrative  Code: 

62  lAC  1847.1— Administrative  and  Judicial 

Review 
62  lAC  1847.2 — Administrative  and  ludicial 

Review 
62  lAC  1847.3— Administrative  and  Judicial 

Review 
62  lAC  1847.4 — Administrative  and  Judicial 

Review 
62  lAC  1847.5 — Administrative  and  Judicial 

Review 
62  lAC  1847.6 — Administrative  and  Judicial 

Review 
62  lAC  1847.7— Administrative  and  Judicial 

Review 
62  lAC  1847.8— Administrative  and  Judicial 

Review        * 
62  lAC  1847.9 — Administrative  and  Judicial 

Review 
62  lAC  1848.1— Procedure  and  Practice 


62  lAC  1848.2— Procedure  and  Practice 
62  lAC  1848.3— Procedure  and  Practice 
62  I  AC  1848.5— Procedure  and  Practice 
62  lAC  1848.6— Procedure  and  Practice 
62  lAC  1848.7— Procedure  and  Practice 
62  lAC  1848.8— Procedure  and  Practice 
62  lAC  1848.9— Procedure  and  Practice 
62  I  AC  1848.11— Procedure  and  Practice 
62  lAC  1848.12— Procedure  and  Practice 
62  lAC  1848.13— Procedure  and  Practice 
62  lAC  1848.15— Procedure  and  Practice 
62  lAC  1848.16— Procedure  and  Practice 
62  I  AC  1848.17— Procedure  and  Practice 
62  lAC  1848.18— Proa'dure  and  Practice 
62  lAC  1848.19— Procedure  and  Practice 
62  lAC  1848.20— Procedure  and  Practice 
62  lAC  1848.21— Procedure  and  Practice 
62  lAC  1848.22— Procedure  and  Practice 

3.  Repeal  of  the  following  regulations 
of  Chapter  I  of  Title  62  of  the  Illinois 
Administrative  Code: 

— Administrative  and  Judicial 


62I.\C1775 

Review 
62  lAC  1780 
62  I  AC  1784 
62  I  AC  1800 
62  I  AC  1800 
62  lAC  1816 
Standards 
62IAC1817 
Standards 
62  lAC  1843 
62  lAC  1843 
62  lAC  1843 
62  lAC  1843 
62  lAC  1843 
62  lAC  1845 
62  lAC  1845 


.38 — Permit  Applicat  ons 
■  27 — Permit  Applicat  ons 
.40(f)-(h)— Bonding 
.50(c)(3)-(5)— Bonding 
.117(d)(6)— Performance 

.117(d)(6)— Performance 

.13(0-(1(.)— State  Enfo-cement 
.16 — State  Enforcement 
.17 — Slate  Enforcement 
.20 — State  Enforcement 
.21 — State  Enforcement 
.18(c)— Qvil  Penalties 
.19— Civil  Penalties 


4.  Deferral  of  the  following 
regulations  of  Chapter  I  of  Title  62  of  the 
Illinois  Administrative  Code: 

62  lAC  1816.116(a)(2)(C)— Performance 

Standards 
62  I  AC  1817.116(a)(2)(C)— Performance 

Standards 

3.  In  §913.16.  paragraphs  (1).  (m).  (n). 
(p).  (q).  and  (r)  are  removed  ard 
reserved  and  new  paragraphs  s).  (t).  and 
(u)  are  added  to  read  as  follows: 

§913.16    Required  program  amendments. 

•        •        *        *        • 

(s)  By  November  2,  J  993,  Ulnois  shall 
submit  a  revision  to  62  lAC 
1816.U6(a)(3)(E)  and  1817.116(a)(3HE) 
to  include  ground  cover  success 
standards  for  pasture  and  grazing  lands. 

(t)  By  November  2,  1993,  Illinois  shall 
submit  a  revision  to  62  lAC  IF 45.  J 2(d) 
to  require  consideration  of  all  civil 
penalty  criteria  in  determining  whether 
to  require  payment  of  a  penalty  of  less 
than  $1,100. 

(u)  By  November  2.  1993.  Illinois  shall 
submit  a  revision  to  62  lAC  1647.3(1)  (1) 
and  (2)  to  grant  judicial  review  if  the 
regulatory  authority  fails  to  act  within 
applicable  time  limits. 
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30  CFR  Part  914 

Indiana  Permanent  Regulatory 
Authority 

AGENCY:  Office  of  Surface  Mining 
Reclamation  and  Enforcement  (OSM). 
Interior. 

ACTION:  Final  rule;  approval  of 
amendment. 


SUMMARY:  OSM  is  announcing  the 
approval,  with  an  exception,  of  a 
proposed  amendment  to  the  Indiana 
permanent  regulatory  program 
(hereinafter  referred  to  as  the  Indiana 
program)  under  the  Surface  Mining 
Control  and  Reclamation  Act  of  1977 
(SMCRA).  The  amendment  (Program 
Amendment  92—4)  consists  of  changes 
to  the  Indiana  Surface  Mining  Rules 
concerning  coal  extraction  incidental  to 
extraction  of  other  minerals.  The 
amendment  is  intended  to  establish 
criteria  and  procedures  for  use  in 
determining  whether  an  operation 
qualifies  initially,  and  on  a  continuing 
basis,  for  an  exemption  from  fKjrmitting. 
EFFECTIVE  DATE:  September  3.  1993. 
FOR  FURTHER  INFORMATION  CONTACT: 
Mr.  Roger  W.  Calhoun.  Diredor. 
Indianapolis  Field  Office.  Office  of 
Surface  Mining  Reclamation  and 
Enforcement.  Minfon-Capehart  Federal 
Building,  575  North  Pennsylvania 
Street,  room  301.  Indianapolis,  IN 
46204.  Telephone  (317)  226-6166. 

SUPPLEMENTARY  INFORMATION: 

I.     Background  on  the  Indiana  Program 
II    Submission  of  the  Amendment 

III.  Director's  Findings 

IV.  Summary  and  Disposition  of  Comments 

V.  Director's  Decision 

VI.  Procedural  Determinations 

I.  Background  on  the  Indiana  Program 

On  July  29. 1982.  the  Indiana  program 
was  made  effective  by  the  conditional 
approval  of  the  Secretary  of  the  Interior. 
Information  pertinent  to  the  general 
background  on  the  Indiana  program, 
including  the  Secretary's  findings,  the 
disposition  of  comments,  and  a  detailed 
explanation  of  the  conditions  of 
approval  of  the  Indiana  program  can  be 
found  in  the  July  26,  1982,  Federal 
Register  (47  FR  32071).  Subsequent 
actions  concerning  the  conditions  of 
approval  and  program  amendments  are 
identified  at  30  CFR  914.15  and  914.16. 

II.  Submission  of  the  Amendment 

By  letter  dated  February  7. 1990 
(Administrative  Record  No.  IND-0756). 
OSM  informed  Indiana  of  changes  to  the 
Federal  regulations  concerning  coal 
extraction  incidental  to  extraction  of 
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other  minerals  which  may  necessitate 
changes  in  the  Indiana  program. 

By  letter  dated  July  24.  1992 
(Administrative  Record  No.  lND-1116). 
the  Indiana  Department  of  Natural 
Resources  (IDNR)  submitted  a  propo.sed 
amendment  to  the  Indiana  program  at 
310  Indiana  Administrative  Code  (lAC) 
12-0.5  and  12-1.  By  a  second  letter 
dated  August  8.  1992  (Administrative 
Record  No.  lND-1126),  the  IDNR 
submitted  a  replacement  proposed 
amendment  addressing  the  same  topics. 

OSM  announced  receipt  of  the 
proposed  amendment  in  the  October  28. 
1992.  Federal  Register  (.57  FR  48759), 
and  in  the  same  notice,  opened  the 


public  comment  period  on  the  adequacy 
of  the  proposed  amendment.  The  public 
comment  period  ended  on  November 
27,  1992.  The  scheduled  public  hearing 
was  not  held  as  no  one  requested  an 
opportunity  to  provide  testimony. 

By  letter  dated  November  10,  1992 
(Administrative  Record  No.  lND-1165). 
OSM  responded  to  Indiana's  proposed 
rules  by  requesting  clarifrcation  of 
specific  concerns.  Indiana  responded  by 
letter  dated  February  23,  1993 
(Administrative  Record  Number  IND- 
1242). 

OSM  addressed  a  second  set  of 
comments  to  Indiana  by  letter  dated 
June  4,  1993.  Indiana  responded  by 


letterdated  July  16,  1993 
(Administrative  Record  Number  IND- 
1283).  OSM  reopened  the  public 
comment  period  on  July  19,  1993.  The 
comment  period  ended  on  August  3, 
1993.  No  additional  comments  were 
received. 

III.  Director's  Findings 

Set  forth  below,  pursuant  to  SMCRA 
and  the  Federal  regulations  at  30  CFR 
732.15  and  732.17,  are  the  Director's 
findings  concerning  the  proposed 
amendment  to  the  Indiana  program. 

A.  Revisions  to  Indiana's  Regulations 
that  are  Substantively  Identical  to  the 
Corresponding  Federal  Regulations 


State  regulation 

Subject 

Federal  counterpart 

310  lAC  12-0  5-32  6  

Cumulative  measurement  perKxt  

30  CFR  702.5(a). 

310  lAC  12-0.5-32  7  

Cumulative  productioo 

Cumulatrve  revenue 

Mining  area 

Other  minerals 

30  CFR  702.5(b). 

310  lAC  12-0.5-32.8 

310  lAC  12-0.5-72.5 

310  lAC  12-0  5-78  5                   

30  CFR  702.5(C). 
30  CFR  702.5(d). 
30  CFR  702.5(e). 

310  lAC  l2-l-6(b)  through  (d) 

310  lAC  12-1-8                  

Application  requirement 

Reqwrements  fof  exemption  

30  CFR  702.1 1  (b)  through  (d). 
30  CFR  702.14. 

310  lAC  12-1-10  

Stockptling  of  minerals  

30  CFR  702.16. 

310  lAC  12-1-12 '. 

Reporting  requirements  

30  CFR  702.18. 

B.  Revisions  to  Indiana's  Regulations 
that  are  not  Substantively  Identical  to 
the  Corresponding  Federal  Regulations 

1.  310  lAC  12-0.5-5.5  Definition:       • 
Administratively  Complete  Application 

This  definition  is  added  to  clarify  a 
term  used  in  the  proposed  rules  which 
was  not  previously  defined  in  the 
Indiana  program.  The  proposed 
language  is  substantively  identical  to 
the  counterpart  Federal  definition  of 
this  term  at  30  CFR  701.5  with  one 
exception.  In  the  proposed  definition, 
the  term  also  applies  to  applications  for 
approval  of  exemptions  for  coal 
extraction  incidental  to  the  extraction  of 
other  minerals.  While  there  is  no  direct 
Federal  counterpart  to  this  language,  the 
Director  finds  that  it  is  not  inconsistent 
with  SMCRA,  and  the  proposed 
definition  is  no  less  effective  than  the 
Federal  regulations. 

2.  310  lAC  12-1-5  Exemption  for  Coal 
Extraction  Incidental  to  the  Extraction 
of  Other  Minerals 

This  new  provision  provides  that 
sections  310  lAC  12-1-2  through  12-1- 
12  implement  the  exemption  contained 
in  IC  13-4.1-1-4(2)  concerning  the 
extraction  of  coal  incidental  to  the 
extraction  of  other  minerals  where  coal 
does  not  exceed  16''/3  percent  of  the  total 
tonnage  of  coal  and  other  minerals 
removed  for  purposes  of  commercial  use 
or  sale.  The  Director  finds  the  proposed 


language  to  be  substantively  identical  to 
the  counterpart  Federal  regulations  at  30 
CFR  702.1  with  one  exception.  The 
proposed  language  cites  IC  13—4.1-1- 
4(2)  as  the  statutory  authority  for  the 
implementation  of  the  16^/i  percent 
exemption.  The  citation  is  incorrect  and 
should  be  IC  13-4.1-1-3(12).  In  its  letter 
to  OSM  dated  July  16, 1993 
(Administrative  Record  Number  IND- 
1283),  Indiana  stated  that  the  citation 
will  be  corrected  at  its  next  rulemaking 
opportunity.  The  Director  is  approving 
the  proposed  language  except  the 
citation  of  IC  13-4.1-1-4(2)  which  is 
incorrect  and  should  be  IC  13-4.1-1- 
3(12).  In  addition,  the  Director  is 
requiring  that  Indiana  further  amend 
310  lAC  12-1-5  to  change  the  citation 
"IC  12-4.1-1-4(2)  to  read  "IC  13-4.1-1- 
3(12)." 

3.  310  lAC  12-1-6  Application 
Requirements 

a.  Subsection  6(a)  is  substantively 
identical  to  the  counterpart  Federal 
regulation  at  30  CFR  702.11(a)(1)  except 
that  the  Federal  regulation  makes  it 
clear  that  a  complete  application  must 
be  submitted  for  each  mining  area  for 
which  an  incidental  mining  exemption 
is  claimed.  That  is.  the  proposed 
provision  cannot  be  interpreted  so  as  to 
allow  an  individual  to  make  application 
for  an  incidental  mining  exemption  on 
a  company-wide  rather  than  a  site- 
specific  basis.  In  its  letter  dated  July  16, 


1993,  Indiana  confirmed  that  310  lAC 
12-l-6(a)  may  only  be  interpreted  as  is 
the  Federal  counterpart  at  30  CFR 
702.11(a)(1).  That  is,  310  LAC  12-l-6(a) 
can  only  be  interpreted  to  provide  that 
a  complete  application  must  be  filed  for 
each  mining  area  for  which  an 
exemption  is  sought.  Therefore,  the 
Director  is  approving  the  proposed 
language  with  the  understanding  that 
Indiana  interprets  the  provision  to 
require  a  complete  application  for  each 
mining  area  for  which  an  incidental 
mining  exemption  is  claimed. 

b.  Subsection  6(e)  is  substantively 
identical  to  the  counterpart  Federal 
regulation  at  30  CFR  702.11(e).  In  the 
original  submittal,  subsection  6(e) 
lacked  a  counterpart  to  30  CFR 
702.11(e)(3)  which  provides  that  if  the 
regulatory  authority  fails  to  make  a 
determination,  then  the  applicant  may 
mine  coal  pending  a  determination. 
Indiana  subsequently  amended 
subsection  6(e)  to  add  new  subsection 
6(e)(3)  as  a  counterpart  to  30  CFR 
702.11(e)(3).  The  Director  finds 
subsection  6(e)  to  be  no  less  effective 
than  the  Federal  regulations  at  30  CFR 
702.11(e). 

c.  Subsection  6(0  is  substantively 
identical  to  the  counterpart  Federal 
regulation  at  30  CFR  702.11(f).  In  the 
original  submittal,  subsection  6(f) 
lacked  a  counterpart  to  30  CFR 
702.11(f)(2)  which  provides  that  a 
petition  for  review  does  not  suspend  the 
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permit  decision.  Indiana  subsequently 
amended  subsection  6(f)  to  add  new 
subsection  6(0(2)  as  a  counterpart  to^ 
CFR  702.11(f)(2).  In  addition.  Indiana 
corrected  an  erroneous  citation  in 
subsection  6(f)(1):  "310  lAC  0.5-l-3(a)" 
was  changed  to  read  "310  lAC  0.6-1-4." 
The  Director  finds  subsection  6(f)  to  be 
no  less  effective  than  the  Federal 
regulations  at  30  CFR  702.11(f). 

4.  310  lAC  12-1-7  Contents  of 
Application  for  Exemption 

Section  7  is  substantively  identical  to 
the  counterpart  Federal  regulations  at  30 
CFR  702.12.  Subsequent  to  the  original 
submittal,  Indiana  amended  section  7  in 
two  ways.  In  the  introductory  sentence 
the  words  "but  is  not  limited  to"  have 
been  added  to  clarify  that  the  list  of 
items  presented  in  section  7  represents 
the  minimum  information  needed  in  the 
application  and  more  information  may 
be  required.  In  addition,  Indiana  added 
a  new  subsection  7(17)  to  emphasize  the 
public  nature  of  the  application. 
Specifically,  the  new  language  at  310 
lAC  12-1-7(17)  provides  that  the  public 
availability  of  information  requirements 
in  310  lAC  12-3-17  shall  apply  to  310 
lAC  12-1-7. 

This  new  language  is  consistent  with 
the  Federal  requirements  at  30  CFR 
772.15  concerning  public  availability  of 
information  with  the  following 
exception.  The  Federal  regulation  at  30 
CFR  702.13(a)  provides  that  information 
submitted  shall  be  immediately 
available  for  public  inspection  and 
copying  at  the  regulatory  authority 
offices  having  jurisdiction  over  the 
mining  operations  claiming  exemption 
until  at  least  3  years  after  expiration  of 
the  period  during  which  the  subject 
mining  area  is  active.  The  public 
availability  provisions  of  310  lAC  12-3- 
17  do  not  clearly  provide  that  the 
required  information  be  available  until 
at  least  3  years  after  expiration  of  the 
period  during  which  the  subject  mining 
area  is  active  as  does  30  CFR  702.13(a). 
In  its  letter  dated  July  16, 1993,  Indiana 
stated  that  its  Division  of  Reclamation 
maintains  the  records  for  three  years  at 
the  Jasonville  Field  Office,  which  is  the 
local  office  having  jurisdiction  over  all 
mining  areas.  The  Field  Office  then 
transfers  them  to  the  State  Records 
Center  for  retention  an  additional  12 
years.  Therefore,  the  Director  is 
approving  310  lAC  12-1-7  with  the 
understanding  that  the  information 
submitted  under  310  lAC  12-1-7  will  be 
held  until  at  least  3  years  after 
expiration  of  the  period  during  which 
the  subject  mining  area  is  active.  In 
addition,  the  Director  is  requiring  that 
Indiana  further  amend  310  LAC  12-1-7 
to  make  it  clear  that  information 


submitted  under  310  lAC  12-1-7  must 
be  held  until  at  least  3  years  <-  fter 
expiration  of  the  period  durii  g  which 
the  subject  mining  area  is  act  ve. 

5.  310  lAC  12-1-9  Condition ;  of 
Exemption  and  Right  of  Inspc-ction  and 
Entry 

Sec;tion  9  is  substantively  identical  to 
the  counterpart  Federal  regu  ations  at  30 
CFR  702.15.  Subsequent  to  the  original 
submittal,  Indiana  amended  section  9  in 
two  ways.  At  subsection  9(a)  Indiana 
added  the  words  "but  not  linited  to"  to 
clarify  that  the  information  t  le  director 
IDNR  can  require  is  not  restr  cted.  At 
subsection  9(c),  Indiana  add<!d  "or 
6(e)(3)"  as  a  counterpart  to  the  Federal 
citation  of  30  CFR  702.1  l(e)(:?)  as  cited 
at  30  CFR  702.15(c).  The  Dir^tor  finds 
3in  lAC  12-1-9  to  be  no  less  effective 
than  the  Federal  regulations  at  30  CFR 
702.15. 

6.  310  lAC  12-1-11  Revocat  on  and 
Enforcement 

Section  11  is  substantively  identical 
to  the  counterpart  Federal  regulations  at 
30  CFR  702.17  with  one  exo-ption. 
Subsection  11  lacks  a  countf  rpart  to  30 
CFR  702.17(c)(3).  30  CFR  702.17(c)(3) 
provides  that  a  petition  for 
administrative  review  filed  under  43 
CFR  4.1280  or  under  corresj  onding 
State  procedures  shall  not  sr.spend  the 
effect  of  a  decision  whether  o  revoke  an 
exemption.  In  response  to  OSM's 
comment,  Indiana  stated  thct  the 
counterpart  to  30  CFR  702.17(c)(3)  is 
located  at  310  LAC  12-l-6(f  (2).  310  lAC 
12-l-6(f)(2).  however,  pertains 
specifically  to  310  lAC  12-1  -6(e) 
concerning  application  requirements 
and  procedures.  Therefore, .'  10  lAC  12- 
1-11  continues  to  lack  a  counterpart  to 
30  CFR  702.17(c)(3).  Subseq  jent  to  the 
original  submittal.  Indiana  amended 
section  11  at  subsection  ll(ii)  by 
changing  the  citation  of  "31)  lAC  0.6- 
l-3(a)"  to  read  "310  lAC  0.6-1-3."  The 
Director  finds  the  proposed  anguage  at 
310  lAC  12-1-11  to  be  substantively 
identical  to  and  no  less  effective  than 
the  Federal  counterpart  regulations  at  30 
CFR  702.17  (a)  through  (c)(2i  and  (d). 
The  Director  also  finds  that  no  lAC  12- 
1-1 1  lacks  a  counterpart  to  .'  0  CFR 
702.17(c)(3)  and  is  requiring  that 
Indiana  amend  310  lAC  12-  -11  to  add 
a  counterpart  to  30  CFR  702  17(c)(3). 

rv.  Summary  and  Dispositit  n  of 
Comments 

Public  Comments 

The  public  con^ment  pericd 
announced  in  the  October  2P>.  1992. 
Federal  Register  57  FR  487.59)  ended 
on  November  27,  1992.  No  public 


comments  were  received  and  a  public 
hearing  was  not  held  as  no  one 
requested  an  opportunity  to  provide 
testimony.  The  public  comment  period 
announced  in  the  July  19, 1993,  Federal 
Register  (58  FR  38545)  ended  on  August 
4,  1993.  No  public  comments  were 
received. 

Agency  Comments 

Pursuant  to  section  503(b)  of  SMCRA 
and  the  implementing  regulations  at  30 
CFR  732.17(h)(l  l)(i).  comments  were 
solicited  from  various  Federal  agencies 
with  an  actual  or  potential  interest  in 
the  Indiana  program.  The  U.S.  Fish  and 
Wildlife  Service  (FVVS)  stated  that 
SMCRA  "stipulates  that  certain  other 
laws,  including  the  Endangered  Species 
Act  and  the  Fish  and  Wildlife 
Coordination  Act  be  addressed  by  coal 
mining  regulations."  The  FWS 
recommended  that  exemptions  for 
incidental  extraction  not  be  granted 
unle.ss  it  can  be  demonstrated  that  the 
project  will  not  adversely  affect  a 
federally-endangered  or  threatenet^ 
species  or  critical  habitat,  pursuant  to 
section  7  of  the  Endangered  Species  Act, 
as  amended.  The  Dire<:tor  ac:knowledges 
that  its  regulations  protect  fish,  wildlife 
and  related  environmental  values.  See 
816/H17.97.  However,  SMCRA  at  section 
701(28)  in  its  definition  of  "surface  coal 
mining  operations,"  specifically 
excludes  coal  incidental  to  the 
extraction  of  other  minerals  where  coal 
does  not  exceed  16%  per  centum  of  the" 
tonnage  of  minerals  removed  for 
purposes  of  commercial  use  or  sale,  or 
coal  explorations  subject  tn  <;ection  512 
of  SMCRA.  That  is,  operations  which 
qualify  for  the  exemption  are  not  surface 
coal  mining  operations  and  as  such  are 
not  subject  to  the  standards  of  SMCRA 
nor  are  they  subject  to  the  performance 
standards  in  the  implementing 
regulations.  The  FVVS  also 
re<;ommended  that,  pursuant  to  the  Fish 
and  Wildlife  Coordination  Act. 
incidental  extraction  projects  which 
will  affect  wetlands  or  other  water 
resources  be  reviewed  by  FWS  and  by 
the  Indiana  Division  of  Fish  and 
Wildlife.  As  stated  above,  incidental 
coal  extraction  operations  are  exempt 
from  SMCRA.  Even  if  SMCRA  would 
apply.  SMCRA  at  section  702(a)(7) 
prohibits  SMCRA  from  being  construed 
as  superseding  or  modifying  the  Fish 
and  Wildlife  Coordination  Act.  Thus,  if 
any  law  or  regulation  under  the  Fish 
and  Wildlife  Coordination  Act  would 
apply  to  operations  under  the  16''A 
exemption,  SMCRA  would  not  prohibit 
those  agencies  with  jurisdiction  under 
the  Fish  and  Wildlife  Coordination  Act 
from  implementing  those  applicable 
laws  or  regulations. 
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The  U.S.  Bureau  of  Mines  commented 
that  in  the  defmition  of  "Other 
minerals*  at  310  lAC  12-0.5-78.5.  the 
term  "waste"  is  used,  but  the  term 
"waste"  is  not  defined  in  the  Indiana 
program.  The  commenter  stated  that  this 
raises  a  question  as  to  how  this 
regulation  will  be  enforced.  In  response, 
the  Director  notes  that  the  term  "waste" 
is  also  not  defmed  in  the  Federal 
regulations  whicb  implement  SMCRA. 
Therefore,  as  noted  in  the  Director's 
Findings,  the  definition  of  "other 
minerals"  is  substantively  identical  and 
no  less  effective  than  its  Federal 
counterpart. 

The  U.S.  Forest  Service  responded 
that  it  had  no  comments. 

V.  Director's  Decision 

Based  on  the  above  findings,  the 
Director  is  approving  the  program 
amendment  submitted  by  Indiana  on 
August  8,  1992.  and  amended  by  letters 
dated  February  23.  1993.  and  July  16, 
1993.  with  the  following  exceptions.  As 
discussed  in  Finding  2.  above,  310  LAC 
12-1-5  is  approved  except  for  the 
citation  to  "IC  13-4.1-1-4(2)"  which  is 
incorrect,  and  should  be  "IC  13-4.1-1- 
3(12)."  In  addition,  the  Director  is 
requiring  that  Indiana  further  amend 
310  lAC  12-1-5  to  change  the  citation 
"IC  13^.1-1^(2)"  to  read  "IC  13^.1- 
1-3(12)." 

As  discussed  in  Finding  3  above,  310 
LAC  12-l-6(a)  is  approved  with  the 
understanding  that  Indiana  interprets 
the  provision  to  require  a  complete 
application  for  each  mining  area  for 
which  an  incidental  mining  exemption 
is  claimed. 

As  discussed  above  in  Finding  4,  310 
lAC  12-1-7  is  approved  with  the 
understanding  that  the  information 
submitted  under  310  LAC  12-1-7  will  be 
held  until  at  least  3  years  after 
expiration  of  the  period  during  which 
the  subject  mining  area  is  active.  In  . 
addition,  the  Direcior  is  requiring  that 
Indiana  further  amend  310  lAC  12-1-7 
to  make  it  clear  that  information 
submitted  under  310  lAC  12-1-7  must 
be  held  until  at  least  3  years  after 
expiration  of  the  period  during  which 
the  subjeci  mining  area  is  active. 

As  discussed  in  Finding  6  above,  the 
Director  is  requiring  that  Indiana  amend 
310  LAC  12-1-11  to  add  a  counterpart 
to  30  CFR  702.17(c)(3). 

The  Federal  regulations  at  30  CFR 
part  914  codifying  decisions  concerning 
the  Indiana  program  are  being  amended 
to  implement  this  decision.  This  final 
rule  is  being  made  effective  immediately 
to  expedite  the  State  program 
amendment  process  and  to  encourage 
states  to  conform  their  programs  with 
the  Federal  standards  without  delay. 


Consistency  of  State  and  Federal 
standards  is  required  by  SMCRA. 

EPA  Concurrence 

Under  30  CFR  732.17(h)(ll)(ii).  the 
Director  is  required  to  obtain  the  written 
concurrence  of  the  Administrator  of  the 
Environmental  Protection  Agency  (EPA) 
with  respect  to  any  provisions  of  a  State 
program  amendment  that  relate  to  air  or 
water  quality  standards  promulgated 
under  the  authority  of  the  Clean  Water 
Act  (33  U.S.C.  1251  et  seq.)  or  the  Clean 
Air  Act  (42  U.S.C.  7401  et  seq.).  The 
Director  has  determined  that  this 
amendment  contains  no  provisions  in 
these  categories  and  that  EPA's 
concurrence  is  not  required.  However, 
by  letter  dated  September  22,  1992 
(Administrative  Record  Number  IND- 
1152),  the  EPA  concurred  without 
comment. 

VI.  Procedural  Determinations 

Executive  Order  12291 

On  July  12,  1984.  the  Office  of 
Management  and  Budget  (OMB)  granted 
the  Office  of  Surface  Mining 
Reclamation  and  Enforcement  (OSM)  an 
exemption  from  sections  3,  4,  7  and  8 
of  Executive  Order  12291  for  actions 
related  to  approval  or  conditional 
approval  of  State  regulatory  programs, 
actions  and  program  amendments. 
Therefore,  preparation  of  a  regulatory 
impact  analysis  is  not  necessary  and 
OMB  regulatory  review  is  not  required. 

Executive  Order  12778 

The  Department  of  the  Interior  has 
conducted  the  reviews  required  by 
section  2  of  Executive  Order  12778  and 
has  determined  that,  to  the  extent 
allowed  by  law.  this  rule  meets  the 
applicable  standards  of  subsections  (a) 
and  (b)  of  that  section.  However,  these 
standards  are  not  applicable  to  the 
actual  language  of  State  regulatory 
programs  and  program  amendments 
since  each  such  program  is  drafted  and 
promulgated  by  a  specific  State,  not  by 
OSM.  Under  sections  503  and  505  of  the 
Surface  Mining  Control  and 
Reclamation  Act  (SMCRA)  (30  U.S.C. 
1253  and  1255)  and  30  CFR  730.11, 
732.13  and  732.17(h)(10).  decisions  on 
proposed  State  regulatory  programs  and 
program  amendments  submitted  by  the 
States  must  be  based  solely  on  a 
determination  of  whether  the  submittal 
is  consistent  with  SMCRA  and  its 
implementing  Federal  regulations  and 
whether  the  other  requirements  of  30 
CFR  parts  730.  731,  and  732  have  been 
met. 

National  Environmental  Policy  Act 

No  environmental  impact  statement  is 
required  for  this  rule  since  section 


702(d)  of  SMCRA  (30  U.S.C.  1292(d)) 
provides  that  agency  decisions  on 
proposed  State  regulatory  program 
provisions  do  not  constitute  major 
Federal  actions  within  the  meaning  of 
section  102(2)(c)  of  the  National 
Environmental  Policy  Act,  42  U.S.C. 
4332(2)(C). 

Paperwork  Reduction  Act 

This  rule  does  not  contain 
information  collection  requirements  thai 
require  approval  by  the  Office  of 
Management  and  Budget  under  the 
Paperwork  Reduciion  Act,  44  U.S.C. 
3507  et  seq. 

Regulatory  Flexibility  Act 

The  Department  of  the  Interior  has 
determined  that  this  rule  will  not  have 
a  significant  economic  impact  on  a 
substantial  number  of  entities  under  the 
Regulatory  Flexibility  Act  (5  U.S.C.  601 
et  seq.).  The  State  submittal  which  is  the 
subject  of  this  rule  is  based  upon 
counterpart  Federal  regulations  for 
which  an  economic  analysis  was 
prepared  and  certification  made  that 
such  regulations  would  not  have  a 
significant  economic  effect  upon  a 
substantial  number  of  small  entities. 
Hence,  this  rule  will  ensure  that  existing 
requirements  previously  promulgated 
by  OSM  will  be  implemented  by  the 
State.  In  making  the  determination  as  to 
whether  this  rule  would  have  a 
significant  economic  impact,  the 
Department  relied  upon  the  data  and 
assumptions  for  the  counterpart  Federal 
regulations. 

List  of  Subjects  in  30  CFR  Part  914 

Intergovernmental  relations.  Surface 
mining,  Underground  mining. 

Dated:  August  23. 1993. 
Ronald  C.  Recker, 

Acting  Assistant  Director,  Eastern  Support 
Center. 

For  the  reasons  set  out  in  the 
preamble,  title  30,  chapter  VII, 
subchapter  T  of  the  Code  of  Federal 
Regulations  is  amended  as  set  forth 
below: 

PART  914-INDIANA 

1.  The  authority  citation  for  part  914 
continues  to  read  as  follows: 

Authority:  30  U.S.C.  1201  et  seq.  ' 

2.  Section  914.15  is  amended  by 
adding  a  new  paragraph  (ww)  to  read  as 
follows: 

§  914.15    Approval  of  regulatory  program 
amendments. 

***** 

(ww)  The  following  amendment 
(Program  Amendment  Number  92-4)  to 
the  Indiana  program  as  submitted  to 
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OSM  on  August  8. 1992,  and  amended 
on  February  23, 1993.  and  July  16, 1993. 
is  approved  effective  September  3. 1993. 
310  lAC  12-0.5-5.5,  definition  of 
"administratively  complete 
application;"  310  lAC  12-0.5-32.6, 
definition  of  "cumulative  measurement 
period;"  310  lAC  12-0.5-32.7, 
definition  of  "cumulative  production:" 
310  lAC  12-0.5-32.8,  definition  of 
"cumulative  revenue;"  310  lAC  12-0.5- 
72.5.  definition  of  "mining  area;"  310 
lAC  12-0.5-78.5.  definition  of  "other 
minerals;"  310  lAC  12-1-5  except  for 
the  citation  to  "IC  13-4.1-1-4(2)," 
which  is  incorrect  and  should  be  IC  13- 
1.4-1-3(12);"  310  lAC  12-1-6 
concerning  application  requirements 
and  procedures  with  the  understanding 
that  310  lAC  12-l-6(a)  will  be 
interpreted  to  require  a  complete 
application  for  each  mining  area  for 
which  an  incidental  mining  exemption 
is  claimed;  310  lAC  12-1-7  concerning 
contents  of  application  for  exemption 
with  the  understanding  that  the 
information  submitted  under  310  lAC 
12-1-7  will  be  held  until  at  least  3  years 
after  expiration  of  the  period  during 
which  the  subject  mining  area  is  active: 
310  LAC  12-1-8  concerning 
requirements  for  exemption;  310  lAC 
12-1-9  concerning  conditions  of 
exemption  and  right  of  inspection  and 
entry;  310  LAC  12-1-10  concerning 
stockpiling  of  minerals;  310  LAC  12-1- 
11  concerning  revocation  and 
enforcement;  and  310  LAC  12-1-12 
concerning  reporting  requirements. 

3.  In  §  914.16  paragraphs  (bb)  through 
(dd)  are  added  to  read  as  follows: 

§914.16    Requirsd  program  amendments. 

*        •        *        «        * 

(bb)  By  March  1, 1994,  Indiana  shall 
amend  310  LAC  12-1-5  to  change  the 
citation  "IC  13-4.1-1-4(2) '  to  read  "IC 
13-4.1-1-3(12)." 

(cc)  By  March  1, 1994.  Indiana  shall 
amend  310  lAC  12-1-7  to  make  it  clear 
that  information  submitted  under  310 
lAC  12-1-7  must  be  held  until  at  least 
3  years  after  expiration  of  the  period 
during  which  the  subject  mining  area  is 
active. 

(dd)  By  March  1, 1994.  Indiana  shall 
amend  310  LAC  12-1-11  to  add  a 
counterpart  to  30  CFR  702.17(c)(3). 
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30  CFR  Part  935 

Ohio  Regulatory  Program;  Revision  of 
Administrative  Ru  e 

AGENCY:  Office  of  Surface  Min  ng 

Reclamation  and  Enforcement  (OSM). 

Interior. 

ACUON:  Final  rule;  approval  of 

amendment. 


SUMMARY:  OSM  is  announcing  the 
approval  of  proposed  Revised  ^rogram 
Amendment  Number  60  to  the  Ohio 
permanent  regulator^'  program 
(hereinafter  referred  to  as  the  Ohio 
program)  under  the  Surface  M  ning 
Control  and  Reclamation  Act  cf  1977 
(SMCRA).  The  amendment  was  initiated 
by  Ohio  and  is  intended  to  ma  ice  the 
Ohio  program  no  less  effective  than  the 
corresponding  Federal  regulat  ons.  The 
amendment  concerns  the  extrrction  of 
more  than  250  tons  of  coal  under  an 
exploration  permit  and  th^  commercial 
use  or  sale  of  coal  extracted  drring 
exploration. 

EFFECTIVE  DATE:  September  3,    993. 
FOR  FURTHER  INFORMATION  CON"ACT:  Mr. 
Richard  J.  Seibel.  Director.  Columbus 
Field  Office,  Office  of  Surface  Vlining 
Reclamation  and  Enforcement  2242 
South  Hamilton  Road,  room  2i)2, 
Columbus.  Ohio  43232;  (614)  (.66-0578. 
SUPPLEMENTARY  INFORMATION: 

I.  Background  on  the  Ohio  Progran. 

II.  Submission  of  Amendment 

III.  Director's  Findings. 

IV.  Summar>'  and  Disposition  of  C  immenUi 

V.  Director's  Decision. 

VI.  Procedural  Determinations. 

I.  Background  on  the  Ohio  Pn  gram 

On  August  16.  1982,  the  Sec-etar>'  of 
the  Interior  conditionally  apprived  the 
Ohio  program.  Information  on  the 
general  background  of  the  Ohi )  program 
submission,  including  the  Sec:etary's 
findings,  the  disposition  of  conments. 
and  a  detailed  explanation  of  t  le 
conditions  of  approval  of  the  Chio 
program,  can  be  found  in  the  /  ugust  10, 
1982.  Federal  Register  (47  FR  M688). 
Subsequent  actions  concerning  the 
conditions  of  approval  and  pre  gram 
amendments  are  identified  at  CO  CFR 
935.11.  935.12.  935.15.  and  93  i.l6. 

II.  Submission  of  Amendment 

By  letter  dated  January  15. 1193 
(Administrative  Record  No.  OH-1826). 
the  Ohio  Department  of  Nature  1 
Resources,  Division  of  Reclami  tion 
(Ohio),  submitted  proposed  Program 
Amendment  Nunber  60.  In  thi? 
amendment,  Ohic  proposed  to  revise 
Ohio  Administrative  Code  (O/^C)  rule 
1501:13-4-02  to  make  the  rule  no  less 
effective  than  the  correspondir  g  Federal 


rules  in  30  CFR  772  concerning  coal 
exploration.  Ohio  is  making  numerous 
minor  revisions  to  clarify  and  reorganize 
the  rule  and  to  renumber  and  reletter 
rule  paragraphs. 

OSM  announced  receipt  of  proposed 
Program  Amendment  Number  60  in  the 
March  26,  1993,  Federal  Register  (58  FR 
16388).  and.  in  the  same  notice,  opened 
the  public  comment  period  and 
provided  opportunity  for  a  public 
hearing  on  the  adequacy  of  the  proposed 
amendment.  The  public  comment 
period  ended  on  April  26, 1993.  The 
public  hearing  scheduled  for  April  20, 
1993,  was  not  held  as  no  one  requested 
an  opportunity  to  testify. 

On  April  30,  1993.  representatives  of 
OSM  and  Ohio  met  informally  to 
discuss  OSM's  initial  que-stions  and 
comments  about  the  proposed 
amendment.  In  response  to  that 
meeting.  Ohio  submitted  Revised 
Program  Amendment  Number  60  by 
letter  dated  May  27. 1993 
(Administrative  Record  No.  OH-1887). 
In  this  revised  amendment,  Ohio  is 
proposing  further  revisions  to  OAC 
1.501:13-4-02. 

OSM  announced  receipt  of  proposed 
Revised  Program  Amendment  Number 
60  in  the  June  17. 1993.  Federal 
Register  (58  FR  33416).  and.  in  the  same 
notice,  opened  the  public  comment 
period  and  provided  opportunity  for  a 
public  hearing  on  the  adequacy,  of  the 
proposed  amendment.  The  public 
comment  period  ended  on  July  2.  1993. 
The  public  hearing  scheduled  for  June 
28. 1993.  was  not  held  as  no  one 
requested  an  opportunity  to  testify. 

ni.  Director's  Findings 

Set  forth  below,  pursuant  to  SMCR\ 
and  the  Federal  regulations  at  30  CFR 
732.15  and  732.17.  are  the  Director's 
findings  concerning  the  proposed 
amendment.  Revisions  which  are  not 
discussed  below  concern  minor 
nonsubstantive  language  changes  to 
improve  clarity  of  the  rule  or  revise 
cross-references  and  paragraph  letter 
notations  to  reflect  organizational 
changes  resulting  fix)m  this  amendment. 

1.  OAC  1501:13-4-02(0(2) 

Ohio  is  revising  this  paragraph  to 
clarify  that,  if  the  Chief  of  the  Ohio 
Department  of  Natural  Resources, 
Division  of  Reclamation  (the  Chief) 
finds  that  the  proposed  exploratiou 
operation  will  substantially  disturb  the 
natural  land  surface,  the  person  seeking 
to  explore  must  submit  an  application 
for  and  be  issued  an  exploration  permit 
before  beginning  exploration.  The  Chief 
shall  issue  or  deny  the  exploration 
permit  within  a  reasonable  period  of 
time.  Ohio  is  adding  the  phrase  "a 
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reasonable  period  of  time"  to  replace 
existing  language  that  would  have 
required  the  issuance  or  denial  of  a  coal 
exploration  permit  within  sixty  days 
after  the  Chiefs  receipt  of  a  notice  of 
intent  to  explore.  Although  there  is  no 
direct  Federal  counterpart  to  the 
proposed  rule,  the  Director  finds  that  it 
is  not  inconsistent  with  the  Federal 
regulations  at  30  CFR  772.12(d)(1) 
concerning  review  and  approval  by  the 
regulatory  authority  of  an 
administratively  complete  exploration 
permit  application  within  a  reasonable 
period  of  time.  Therefore,  the  Director 
finds  that  the  revision  does  not  render 
the  proposed  rule  less  effective  than  or 
inconsistent  with  the  requirements  of 
SMCR,\  and  the  Federal  regulations. 

2.  OAC  1501:13-4-O2(Dj  and  (D)(ll 
Through  (D)(13) 

Ohio  is  deleting  the  existing  provision 
that  persons  who  intend  to  extract  more 
than  250  tons  of  coal  during  an 
exploration  operation  must  obtain  a  coal 
mining  and  reclamation  permit  as 
required  under  Ohio  Revised  Code 
§  1513.07.  Ohio  is  adding  a  new 
requirement  at  paragraph  (D)  that  any 
person  who  intends  to  remove  more 
than  250  tons  of  coal  during  exploration 
operations  or  whose  exploration 
operation  will  substantially  disturb  the 
land  surface,  including  lands  designated 
as  unsuitable  for  mining,  must  first 
submit  an  application  for  and  obtain  an 
exploration  permit.  Ohio  is  also  revising 
the  paragraph  to  provide  that  any 
exploration  under  an  exploration  permit 
shall  be  subject  to  the  requirements  of 
paragraphs  (E)  to  (L)  of  this  rule.  New 
paragraphs  (D)(1)  through  (D)(13) 
specify  the  minimum  required 
information  which  those  persons  must 
include  in  applications  for  exploration 
permits.  The  proposed  provisions  are 
substantively  identical  to  and  are  no 
less  effective  than  the  Federal 
regulations  at  30  CFR  772.12  (b),  (b)(1), 
and  (b)(3)  through  (b)(13)  except  for  the 
proposed  language  at  paragraphs  (D) 
and  (D)(2). 

Both  the  proposed  new  requirement  at 
paragraph  (D)  and  the  counterpart 
Federal  rule  at  30  CFR  772.12(a)  require 
that  any  person  who  intends  to  conduct 
coal  exploration  outside  a  permit  area 
during  which  more  than  250  tons  of  coal 
will  be  removed  or  which  will  take 
place  on  lands  designated  as  unsuitable 
for  surface  mining  shall  submit  an 
application  for  and  receive  an 
exploration  permit.  The  State  rule  also 
includes  exploration  operations  that 
will  substantially  disturb  the  land 
surface.  The  Director  finds  that  the 
proposed  State  rule  is  no  less  effective 
than  the  Federal  regulations  at  30  CFR 


772.12(a)  and  that  the  added  language 
will  not  render  the  Ohio  program  less 
effective  than  the  Federal  regulations. 

Proposed  paragraph  (D)(2)  requires 
that  each  exploration  notice  include  the 
name,  address,  and  telephone  number  of 
the  individual  who  will  be  present  at 
"or"  (rather  than  "and"  as  in  the 
language  of  the  Federal  regulation) 
responsible  for  the  exploration 
activities.  A  requirement  at  paragraph 
(B)(2)  (formerly  (B)(1)(b))  which 
contains  similar  wording  was  approved 
by  OSM  on  January  30.  1989  (54  FR 
4276.  4277)  as  part  of  Program 
Amendment  Number  33.  The  preamble 
to  the  Federal  rule,  originally 
promulgated  as  30  CFR  776.11(b), 
indicates  that  its  intent  was  to  require 
information  identifying  the  specific 
individual,  e.g.,  foreman,  corporate 
agent,  or  other  representative  of  the 
applicant,  whom  the  inspector  or  other 
representative  of  the  regulatory 
authority  could  contact  directly  for 
inspection,  enforcement  and  other 
purposes  (See  44  FR  14902,  15018. 
March  13.  1979).  In  Administrative 
Record  information  submitted  by  Ohio 
with  Program  Amendment  Number  33. 
Ohio  explained  that  this  responsible 
individual  is  often  not  the  same  person 
(usually  the  driller)  who  is  actually 
present  at  the  exploration  site  on  a 
continuous  basis.  There  is  nothing  in 
the  preamble  to  the  Federal  rule  to 
indicate  that  OSM  intended  to  require 
that  the  designated  contact  person 
(responsible  individual)  actually  be 
present  on  site  at  all  times.  In  fact,  given 
the  limited  nature  of  much  exploration 
activity,  good  management  practices 
would  often  dictate  otherwise. 
Furthermore,  like  30  CFR  772.12(b)(1). 
OAC  1501:13-4-02-(D)(l)  requires  the 
same  identifying  information  of  the 
applicant,  who  is  ultimately  responsible 
for  the  exploration  operation.  It  was. 
therefore,  decided  at  the  April  30.  1993, 
informal  meeting  that  the  same 
interpretation  as  was  used  for  Program 
Amendment  Number  33  would  be 
applied  under  these  circumstances  to 
Revised  Program  Amendment  Number 
60  since  Ohio's  proposed  language  at 
(D)(2)  mirrors  former  (B)(1)(b). 
Therefore,  the  Director  finds  that, 
provided  the  designated  responsible 
individual  is  readily  accessible  and  can 
be  easily  contacted  by  the  person  who 
is  actually  present  on  site,  the  proposed 
provision  at  paragraph  (D)(2)  is  no  less 
effective  than  its  Federal  counterpart  at 
30  CFR  772.12(b)(2). 

New  paragraphs  (D)  and  (D)(1) 
through  (D)(13)  also  replace  the 
provisions  in  paragraphs  (B)(2). 
(B)(2)(a),  and  (B)(2)(b)  concerning  the 
written  notice  required  for  coal 


exploration  operations  that  substantially 
disturb  the  natural  land  surface, 
including  exploration  on  lands 
designated  as  unsuitable  for  coal  mining 
operations.  Ohio  is  deleting  existing 
paragraphs  (B)(2)  through  (B)(2)(b) 
because  they  are  being  replaced  by  the 
provisions  in  new  paragraphs  (D)  and 
(D)(1)  through  (D)(13).  Therefore,  the 
Director  finds  that  the  deletion  of  former 
paragraphs  (B)(2)  through  (B)(2)(b)  will 
not  render  the  Ohio  rule  less  effective 
than  the  Federal  regulations. 

3.  OAC  1501:13-4-02(E).  (E)(1).  (E)(2) 
and  (E)(3) 

Ohio  is  adding  a  new  paragraph  (E) 
which  provides  that  applicants  for 
exploration  permits  shall  place  an 
advertisement  providing  public  notice 
of  the  filing  of  the  application  in  a 
newspaper  of  general  circulation  in  the 
county  of  the  proposed  exploration  area. 
The  applicant  shall  place  the 
advertisement  upon  submittal  to  the 
Chief  of  an  administratively  complete 
applicant.  The  proposed  State  rule  is 
substantively  identical  to  the  Federal 
rule  at  30  CFR  772.12(c)(1).  Therefore, 
the  Director  finds  the  proposed  State 
t\i\e  to  be  no  less  than  effective  than  its 
Federal  counterpart. 

Ohio  is  adding  a  new  paragraph  (E)(1) 
which  requires  the  public  notice  to 
include  the  name  and  address  of  the 
applicant,  filing  date  of  the  application, 
address  of  the  Ohio  Division  of 
Reclamation,  closing  date  of  the 
comment  period,  and  a  description  of 
the  proposed  exploration  area.  The 
proposed  State  rule  is  substantively 
identical  to  the  corresponding  Federal 
rule  at  30  CFR  772.12(c)(2).  Therefore, 
the  Director  finds  it  to  be  no  less 
effective  than  its  Federal  counterpart. 

Ohio  is  proposing  a  new  paragraph 
(E)(2)  to  provide  that  any  person  having 
an  interest  which  is  or  may  be  adversely 
affected  shall  have  the  right  to  file 
written  comment  on  the  application 
with  Ohio  within  ten  day  after  the  date 
the  notice  is  published.  The  Federal  rule 
at  30  CFR  772.12(c)(3)  states  that  written 
comments  may  be  filed  "within 
reasonable  time  limits."  The  Director 
finds  that  the  proposed  filing  period  of 
ten  days  at  proposed  (E)(2)  will  not 
adversely  affect  the  public  notice  and 
comment  process  nor  discourage  or 
inhibit  public  participation  in  that 
process.  Therefore,  the  Director  finds 
the  ten-day  limit  is  reasonable  and  that 
the  proposed  State  rule  is  no  less 
effective  than  its  Federal  counterpart  at 
30  CFR  772.12(c)(3). 

Ohio  is  adding  a  new  paragraph  (E)(3) 
which  requires  that  a  copy  of  the 
newspaper  advertisement  shall  be  filed 
with  the  Chief  and  shall  be  made  a  part 
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of  the  complete  application.  Proof  of 
publication  of  the  advertisement  shall 
be  filed  with  the  Chief  before  the  Chief 
can  approve  the  application.  Neither 
SMCRA  nor  the  Federal  regulations  at 
30  CFR  772.12(c)  require  proof  of 
publication  to  be  filed  with  the 
regulatory  authority.  The  Director  finds 
the  revised  State  rule  is  not  inconsistent 
with  any  Federal  requirements  nor  less 
effective  than  the  corresponding  Federal 
rules  pertaining  to  public  notice. 

4.  OAC  1501:13-4-02(Fj(l).  (Fl(2).  (FJOI 

Ohio  is  adding  new  paragraphs  (F)(1), 
(F)(2),  and  (F)(3)  which  establish  the 
review  procedures  and  approval  criteria 
which  Ohio  will  use  in  processing 
exploration  applications.  Because  the 
proposed  State  rules  are  substantively 
identical  to  the  corresponding  Federal 
rules  at  30  CFR  772.12(d)  (1).  (2)  and  (3), 
the  Director  finds  the  revised  State  rules 
no  less  effective  than  their  Federal 
counterparts. 

5.  OAC  1501:13-4-02(61 

Ohio  is  adding  a  new  paragraph  (C) 
which  establishes  the  procedures  by 
which  Ohio  will  notify  applicants  and 
publicly  display  its  decisions  on 
exploration  applications.  Ohio  is 
proposing  that  the  Chief  notify  the 
applicant,  the  appropriate  local 
government  officials,  and  other 
commenters  on  the  application,  in 
writing,  of  his  decision  on  the 
application.  If  the  application  is 
disapproved,  the  notice  to  the  applicant 
shall  include  a  statement  of  the  reason 
for  disapproval.  The  Chief  shall  post  his 
decision  of  each  application  at  the 
Division  of  Reclamation  District  office 
responsible  for  inspection  of  the 
proposed  exploration  operations. 
Proposed  paragraph  (G)  is  substantively 
identical  to  the  counterpart  Federal  rule 
at  30  CFR  772.12(e)(1).  Therefore,  the 
proposed  rule  is  no  less  effective  than 
the  corresponding  Federal  rule  at  30 
CFR  772.12(e)(1). 

6.  OAC  1 501 :1 3-4-02(W(1) 

Ohio  is  revising  this  paragraph  to 
provide  that  any  person  who  conducts 
coal  exploration  operations  that 
substantially  disturb  the  natural  ground 
surface  shall  comply  with  OAC 
1501:13-4-02,  OAC  1501:13-8-01.  Ohio 
Revi.sed  Code  Chapter  1513,  OAC 
Section  1501.  and  any  exploration 
permit  terms  or  conditions  imposed  by 
the  Chief.  The  proposed  additions  to  the 
State  rule  are  substantively  identical  to 
the  Federal  rule  at  30  CFR  772.13(a). 
Therefore,  the  Director  finds  the 
proposed  amendment  to  be  no  less 
effective  than  the  Federal  counterpart. 


7.  OAC  1501:13-4-02(H)(3) 

Ohio  is  adding  this  new  paragraph  to 
provide  that  any  f)erson  who  cor  ducts 
coal  exploration  operations  in  violation 
of  OAC  1501:13-4-02  or  of  the  ether 
laws,  rules,  terms,  or  conditions 
referenced  in  paragraph  (H)(1)  shall  be 
subject  to  the  provisions  of  Ohio 
Revised  Code  Section  1513.99 
(penalties)  and  OAC  1501:13-14-01  to 
13-14-06  (inspections,  enforcement, 
civil  penalties,  formal  review,  and 
informal  conferences).  The  proposed 
State  rule  is  substantively  identical  to 
the  Federal  rule  at  30  CFR  772.13(b). 
The  Director  therefore  finds  the 
proposed  State  rule  to  be  no  less 
effective  than  its  Federal  counte-part. 

8.  OAC  1501:13-4-02  (Kl(1)  and  (K)(2) 

Ohio  is  deleting  'he  existing  provision 
that  persons  who  intend  to  extract  coal 
during  an  exploration  operation  for 
commercial  sale  mast  obtain  a  cmI 
mining  and  reclamation  permit  <'is 
required  under  section  1513.07  of  the 
ORC.  Ohio  is  adding  the  provision  in 
new  paragraph  (K)(l)  that,  except  as 
provided  under  paragraph  (K)(2  of  this 
rule  or  43  CFR  Parts  3480  to  3487,  any 
person  who  intends  to  commercially  use 
or  sell  coal  extracted  during  coa 
exploration  operations  under  an 
exploration  permit,  shall  first  obtain  a 
permit  to  conduct  surface  coal  mining 
operations  for  those  operations  from  the 
Chief  under  OAC  1501:13-4.  Ohio  is 
adding  the  provision  in  new  paragraph 
(K)(2)  that,  if  such  commercial  sile  or 
use  is  for  coal  testing  purposes  only, 
those  persons  need  not  obtain  a  coal 
mining  and  reclamation  permit.  Rather, 
those  persons  must  apply  for  and 
receive  an  exploration  permit.  New 
paragraphs  (K)(2)(a)  through  (K)'2)(d) 
specify  the  required  inforrriatior  on  the 
coal  testing,  remaining  coal  reserves; 
and  method  of  exploration  which  those 
persons  must  provide  in  the  exp  loration 
application  to  justify  the  commercial 
sale  or  use  of  the  extracted  coal.  Because 
the  revision  makes  .he  proposec  State 
rule  substantively  identical  to  tfe 
corresponding  Federal  rules  at  ^0  CFR 
772.14(a)  through  {b)(4).  the  Dir'jctor 
finds  it  no  less  effective  than  the 
counterpart  Federal  regulations. 

IV.  Summary  and  Disposition  of 
Comments 

Public  Comments 

The  public  comment  period  and 
opportunity  to  request  a  public  learing 
in  the  March  26, 1993,  Federal  Register 
closed  on  April  26,  1993.  In  the  June  17. 
1993.  Federal  Register  the  publ  c 
comment  period  was  reopened  mtil 
July  2.  1993.  No  comments  hon  the 


public  were  received  and  the  scheduled 
public  hearings  were  not  held  as  no  one 
requested  an  opportunity  to  testify  at 
the  scheduled  public  heatings. 

Agency  Comments 

Pursuant  to  section  503(h)  of  SMCRA 
and  the  implementing  regulations  at  30 
CFR  732.17(h)(ll){i),  comments  were 
solicited  from  various  Federal  agencies 
with  an  actual  or  potential  interest  in 
the  Ohio  program. 

Comments  were  received  firom  the 
Ohio  Historic  Preservation  Office 
(OHPO).  The  OHPO  stated  that  under 
the  provisions  of  the  Ohio  program  the 
Chief  may  require  an  archeological  or 
historical  survey  for  a  coal  mining 
permit  application  prior  to  the  issuance 
of  the  permit.  The  OHPO  further  staled 
that  the  current  interpretation  of  the 
Ohio  program  Is  that  this  authority  does 
not  extend  to  coal  exploration  activities, 
even  when  these  activities  have  surface 
effects  which  can  cause  damage  or 
destruction  of  historic  properties.  The 
Director  agrees  that  the  State  rule  does 
not  provide  absolute  protection  for 
historic  properties  that  may  be  affected 
by  coal  exploration  activities;  however, 
this  is  also  true  under  the  Federal 
regulations.  The  Ohio  regulations  will 
provide  the  same  protection  as  the 
Federal  regulations  and  as  such  are  no 
less  effective  than  the  Federal 
regulations.  The  Ohio  regulations  at 
OAC  1501 :13-4-02(D)(8).  as  well  as  the 
Federal  regulations  at  30  CFR 
772.12lb)(8).  require  a  coal  exploration 
applicant  to  describe  the  following: 
cultural  or  historical  resources  listed  on 
the  National  Register  of  Historic  Places 
(NRHP).  cultural  or  historical  resources 
eligible  for  listing  on  the  NRHP.  known 
archeological  resources  located  within 
the  proposed  exploration  area  and  any 
other  information  which  the  regulatory 
authority,  the  Chief  in  this  case,  may 
require  regarding  known  or  unknown 
historic  or  archeological  resources.  In 
addition,  the  Chief  under  OAC  1501:13- 
4-02(F)(2)(c)  cannot  approve  a  coal 
exploration  permit  if  the  exploration 
will  adversely  affect  any  cultural  or 
historical  resource  listed  on  the  NRHP. 
unless  the  ODNR  and  the  agency  with 
jurisdiction  over  the  matter  (OHPO). 
approves  of  such  activity.  See  also  30 
CFR772.12(d)(2)(iii).  £ 

Further,  the  OHPO's  position  is  that 
surface  effectments  from  coal 
exploration  should  be  included  under 
the  Section  106  review  process  (36  CFR 
part  800)  since  coal  exploration 
activities  are  a  Federal  undertaking." The 
Director  agrees  that  State  program 
amendment  projects  and  activities, 
including  coal  exploration  activities,  are 
considered  a  Federal  undertaking 
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because  of  the  October  30. 1992. 
legislation  which  amended  the 
definition  of  "undertakings"  which  is 
found  in  the  National  Historic 
Preservation  Act  (NHPA).  OSM  is 
currently  working  with  the  Advisory 
Council  on  Historic  Preservation  on 
OSM's  compliance  with  the  NHPA.  It  is 
expected  that  in  the  future  such 
cooperative  effort  will  be  extended  to  a 
State  level. 

The  U.S.  Department  of  Agriculture, 
Soil  Conservation  Service,  and  the  U.S. 
Department  of  Labor.  Mine  Safety  and 
Health  Administration,  had  no 
comments.  The  comments  submitted,  by 
the  Environmental  Protection  Agency 
(EPA)  are  discussed  below  under  "EPA 
Concurrence." 

V.  Director's  Decision 

Based  on  the  above  findings,  the 
Director  is  approving  Ohio  Revised 
Program  Amendment  Number  60,  as 
submitted  by  Ohio  on  January  15.  1993, 
and  revised  and  resubmitted  by  letter 
dated  May  27. 1993.  The  Federal 
regulations  at  30  CFR  part  935  codifying 
decisions  concerning  the  Ohio  program 
are  being  amended  to  implement  this 
decision.  This  final  rule  is  being  made 
effective  immediately  to  expedite  the 
State  program  amendment  process  and 
to  encourage  States  to  conform  their 
programs  with  the  Federal  standards 
without  undue  delay.  Consistency  of 
State  and  Federal  standards  is  required 
by  SMCRA. 

EPA  Concurrence 

Under  30  CFR  732.17(hj(ll)(ii),  the 
Director  is  required  to  obtain  the  written 
concurrence  of  the  Administrator  of  the 
Environmental  Protection  Agency  (EPA) 
with  respect  to  any  provisions  of  a  State 
program  amendment  which  relate  to  air 
or  water  quality  standards  promulgated 
under  the  authority  of  the  Clean  Water 
Act  (33  U.S.C.  1251  et  seq.)  or  the  Clean 
Air  Act  (42  U.S.C.  7401  et  seq).  The 
Director  has  determined  that  this 
amendment  contains  no  such  provisions 
and  that  EPA  concurrence  is  therefore, 
unnecessary.  However,  by  letter  dated 
April  20, 1993.  (Administrative  Record 
No.  OH-1867).  the  EPA  submitted  its 
concurrence  with  the  following 
comment.  The  EPA  noted  that  a  variety 
of  activities  associated  with  the 
extraction  of  coal  conducted  pursuant  to 
an  exploration  permit  (i.e.  waste 
disposal,  wastewater  discharges,  or 
locating  a  mining  activity  in  or  near 
waters  of  the  United  States)  may  require 
a  National  Pollutant  Discharge 
Elimination  System  permit  and  may 
have  to  conform  to  other  Clean  Water 
Act  (CWA)  requirements.  The  Director 
acknowledges  the  EPA's  comments  but 


notes  that  neither  the  cited  Ohio 
regulation  nor  the  Federal  counterpart 
can  be  construed  as  superseding, 
amending  or  repealing  the  CWA  because 
such  activities  are  prohibited  by  section 
702  of  SMCRA.  Furthenmore.  the 
Director  is  approving  Ohio's  proposed 
amendment  to  the  extent  that  it  does  not 
supersede  applicable  CWA 
requirements. 

VI.  Procedural  Determinations 

Executive  Order  No.  12291 

On  July  12. 1984,  the  Office  of 
Management  and  Budget  (0MB)  granted 
OSM  an  exemption  from  sections  3,  4. 
7.  and  8  of  Executive  Order  12291  for 
actions  directly  related  to  approval  or 
conditional  approval  of  State  regulatory 
programs,  actions  and  program 
amendments.  Therefore,  preparation  of 
a  regulatory  impact  analysis  is  not 
necessary  and  OMB  regulatory  review  is 
not  required. 

Executive  Order  12778 

The  Department  of  the  Interior  has 
conducted  the  reviews  required  by 
section  2  of  Executive  Order  12778  and 
has  determined  that,  to  the  extent 
allowed  by  law,  this  rule  meets  the 
applicable  standards  of  subsections  (a) 
and  (b)  of  that  section.  However,  these 
standards  are  not  applicable  to  the 
actual  language  of  State  regulatory 
programs  and  program  amendments 
since  each  such  program  is  drafted  and 
promulgated  by  a  specific  State,  not  by 
OSM.  Under  sections  503  and  505  of 
SMCRA  (30  U.S.C.  1253  and  1255)  and 
30  CFR  730.11.  732.15  and 
732.17(h)(10).  decisions  on  proposed 
State  regulatory  programs  and  program 
amendments  submitted  by  the  States 
must  be  based  solely  on  a  determination 
of  whether  the  .submittal  is  consistent 
with  SMCRA  and  its  implementing     , 
Federal  regulations  and  whether  the 
requirements  of  30  CFR  parts  830.  731 
and  732  have  been  met. 

National  Environmental  Policy  Act 

No  environmental  impact  statement  is 
required  for  this  rule  since  section 
702(d)  of  SMCRA  (30  U.S.C.  1292(d)| 
provides  that  agency  decisions  on 
proposed  State  regulatory  program 
provisions  do  not  constitute  major 
Federal  actions  within  the  meaning  of 
section  102(2)(C)  of  the  National 
Environmental  Policy  Act.  42  U.S.C. 
4332(2)(C). 

Paperwork  Reduction  Act 

This  rule  does  not  contain 
information  collection  requirements 
which  require  approval  by  the  Office  of 
Management  and  Budget  under  44 
U.S.C.  3507  et  seq. 


Regulatory  Flexibility  Act 

The  Department  of  the  Interior  has 
determined  that  this  rule  will  not  have 
a  significant  economic  impaci  on  a 
substantial  number  of  small  entities 
under  the  Regulatory  Flexibility  Act  (5 
U.S.C.  601  et  seq).  The  State  submittal 
which  is  the  subject  of  this  rule  is  based 
upon  counterpart  Federal  regulations  for 
which  an  economic  analysis  was 
prepared  and  certification  made  that 
such  regulations  would  not  have  a 
significant  economic  effect  upon  a 
substantial  number  of  small  entities. 
Hence,  this  rule  will  ensure  that  existing 
requirements  previously  promulgated 
by  OSM  will  be  implemented  by  the 
State.  In  making  the  determination  as  to 
whether  this  rule  would  have  a 
significant  economic  impact,  the 
Department  relied  upon  the  data  and 
assumptions  for  the  counterpart  Federal 
regulations. 

List  of  Subjects  in  30  CFR  Fart  93S 

Intergovernmental  relations.  Surface 
mining.  Underground  mining. 

Dated:  August  27, 1993. 

Ronald  C.  Recker. 

Acting  Assistant  Director,  Eastern  Support 
Center. 

For  the  reasons  set  out  in  the 
preamble.  Title  30,  Chapter  VII, 
Subchapter  T  of  the  Code  of  Federal 
Regulations  is  amended  as  set  forth 
below: 

PART  935— OHIO 

1.  The  authority  citation  for  part  935 
continues  to  read  as  follows: 

Authority:  30  U.S.C.  1201  et  seq. 

2.  In  §  935.15,  a  new  paragraph  (ppp) 
is  added  to  read  as  follows: 

§  935.1 5    Approval  ot  regulatory  program 
amendments. 


(ppp)  The  following  amendment  to 
the  Ohio  regulatory  program,  as 
submitted  to  OSM  on  January  15, 1993. 
and  revised  and  submitted  on  May  27. 
1993,  is  approved,  effective  September 
3, 1993,  Revised  Amendment  Number 
60  which  consists  of  revisions  to  the 
Ohio  Administrative  Code  (OAC)  at 
1501:13-4-02(0(2)  through  (K) 
concerning  the  extraction  of  more  than 
250  tons  of  coal  under  an  exploration 
permit  and  the  commercial  use  or  sale 
of  coal  extracted  during  exploration. 

IFR  Doc.  9.3-21541  Filed  9-2-93;  8:45  ami 
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DEPARTMENT  OF  VETERANS 
AFFAIRS 

38  CFR  Part  3 

Adjudication;  Correction 

AGENCY:  Department  of  Veterans  Affairs. 
ACTION:  Correcting  amendment. 

SUMMARY:  This  document  contains  a 
correction  to  the  regulations  of  the 
Department  of  Veterans  Affairs  (VA) 
that  govern  the  continuance  of  total 
disability  ratings  and  the  failure  to 
report  for  VA  examination.  This 
correction  is  required  in  order  to  amend 
cross-references  in  the  regulations.  No 
substantive  change  to  the  content  of  38 
CFR  part  3  is  being  made  by  this 
correcting  amendment. 
EFFECTIVE  DATE:  This  correcting 
amendment  is  effective  August  14, 1991, 
the  date  provided  by  Public  Law  102- 
86. 

FOR  FURTHER  INFORMATION  CONTACT: 
John  Bisset,  Jr.,  Consultant.  Regulations 
Staff,  Compensation  and  Pension 
Service,  Veterans  Benefits 
Administration,  Department  of  Veterans 
Affairs,  810  Vermont  Avenue.  NW., 
Washington,  DC  20420,  (202)  233-3005. 
SUPPt^MENTARY  INFORMATION:  VA 
published  a  final  rule  in  the  Federal 
Register  on  March  26,  1992  (See  57  FR 
10424-26)  to  implement  section  103  of 
the  Veterans'  Benefits  Programs 
Improvement  Act  of  1991,  Public  Law 
102-86.  which  amended  38  U.S.C.  1155 
to  provide  that  a  modification  to  the 
Schedule  for  Rating  Disabilities  (38  CFR 
part  4)  occurring  after  August  14,  1991, 
will  not  result  in  a  reduction  of  any 
disability  evaluation  unless  that 
disability  has  actually  improved. 
Accordingly,  VA  amended  38  CFR 
3.951.  However,  VA  neglected  to  amend 
the  references  to  the  amended  §  3.951 
that  appear  at  §§  3.343  and  3.655(c)(1). 
This  document  corrects  that  omission. 

List  of  Subjects  in  38  CFR  Part  3 

Administrative  practice  and 
procedure,  Claims,  Handicapped, 
Health  Care,  Pensions,  Veterans. 

For  the  reasons  set  out  in  the 
preamble,  38  CFR  part  3  is  amended  as 
set  forth  below: 

PART  3— ADJUDICATION 

Subpart  A — Pension,  Compensation, 
and  Dependency  and  Indemnity 
Compensation 

1.  The  authority  citation  for  part  3, 
subpart  A,  continues  to  read  as  follows: 

Authority:  38  U.S.C.  501(a).  unless 
otherwise  noted. 


§3.343    [Conrected] 

2.  In  the  cross  reference  following 
§  3.343,  remove  the  words  "S«e 
§3.951."  and  insert,  in  their  place,  the 
words  "See  §  3.951(b)." 

§3.655    [Corrected] 

3.  In  §  3.655(c)(1),  the  first  sentence, 
remove  the  words  "§  3.951"  end  insert, 
in  their  place,  the  words  "§  3.951(b)". 

Approved:  August  27, 1993. 

Marjorie  M.  Leandri, 

Chief.  Records.  Reports,  and  Regulation 
Division. 

jFR  Doc.  93-21487  Filed  9-2-93;  8:45  am) 
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DEPARTMENT  OF  VETERANS 
AFFAIRS 

DEPARTMENT  OF  DEFENSE 

38  CFR  Part  21 
RiN  2900-nAF59 

Veterans  Education;  Chance  of 
Program  for  Post- Vietnam  ^^ra 
Veterans 

AGENCY:  Department  of  Veterans  Affairs 
and  Department  of  Defense. 
ACTION:  Final  regulation. 

summary:  The  Department  of  Veterans 
Affairs  Nurse  Pay  Act  of  1990  contains 
a  section  which  affects  most  of  the 
educational  programs  VA  (Depwrtment 
of  Veterans  Affairs)  adminir^ters.  The 
section  revises  the  rules  for  determining 
whether  an  individual  can  change 
programs  of  education.  The  regulation 
governing  changes  of  programs  of 
education  for  veterans  receiving  benefits 
under  VEAP  (Post-Vietnam  Era  Veterans 
Educational  Assistance  Program)  must 
be  changed  in  order  to  bring  it  into 
agreement  with  the  law.  This  amended 
regulation  effects  this  change. 
EFFECTIVE  DATE:  The  amenced 
regulation,  like  the  provision  of  law  it 
implements,  is  ret-oactively  effective  on 
June  1,  1991. 

FOR  FURTHER  INFOFMATION  f  ONTACT: 
June  C  Schaeffer  (225),  Assistant 
Director  for  Policy  and  Program 
Administration,  Education  Service, 
Veterans  Benefits  Administration, 
Department  of  Veterans  Affairs,  810 
Vermont  Avenue,  NW.,  Washington,  DC 
20420,  (202)  233-2092. 
SUPPLEMENTARY  IN^RMATION:  On  pages 
38458  through  38459  of  the  Federal 
Register  of  Augus'  25, 1992,  there  was 
published  a  Notice  of  Intent  to  amend 
38  CFR  part  21  in  order  to  implement 
a  provision  of  the  Department  of 
Veterans  Affairs  Nurse  Pav  Act  (Pub.  L. 


101-366).  Interested  people  were  given 
30  days  to  submit  comments, 
suggestions  or  objections.  VA  and  the 
Department  of  Defense  received  no 
comments,  suggestions  or  objections. 
Accordingly,  the  departments  are 
making  the  proposal  final  without 
change. 

The  Department  of  Veterans  Affairs 
and  the  EKepartment  of  Defense  have 
determined  that  this  amended 
regulation  does  not  contain  a  major  rule 
as  that  term  is  defined  by  E.O.  12291. 
entitled  Federal  Regulation.  The 
regulation  will  not  have  a  $100  million 
annual  effect  on  the  economy,  and  will 
not  cause  a  major  increase  in  costs  or 
prices  for  anyone.  It  will  have  no 
significant  adverse  effects  on 
competition,  employment,  investment, 
productivity,  innovation,  or  on  the 
ability  of  the  United  States-based 
enterprises  to  compete  with  foreign- 
based  enterprises  in  domestic  or  export 
markets. 

The  Secretary  of  Veterans  Affairs  and 
the  Secretary  of  Defense  have  certified 
that  this  amended  regulation  will  not 
have  a  significant  economic  impact  on 
a  substantial  number  of  small  entities  as 
thev  are  defined  in  the  Regulatory 
Flexibility  Act  (RFA),  5  U.S.C.  601-612. 
Pursuant  to  5  U.S.C.  605(b).  the 
amended  regulation,  therefore,  is 
exempt  from  the  initial  and  final 
regulatory  flexibility  analyses 
requirements  of  sections  603  and  604. 

This  certification  can  be  made 
because  the  amended  regulation  directly 
affects  only  individuals.  It  will  have  no 
significant  economic  impact  on  small 
entities,  i.e.,  small  businesses,  small 
private  and  nonprofit  organizations  and 
small  governmental  jurisdictions. 

The  Department  of  Veterans  Affairs 
and  the  Department  of  Defense  find  that 
good  cause  exists  for  making  the 
amendment  to  §  21.5232,  like  the 
provision  of  law  it  implements, 
retroactively  effective  on  June  1,  1991. 

It  is  necessary  to  implement  this 
provision  of  law  as  soon  as  possible. 
This  provision  is  intended  to  achieve  a 
benefit  for  the  individual.  The 
maximum  benefits  intended  in  the 
legislation  will  be  achieved  through 
prompt  implementation.  Hence,  a 
delayed  effective  date  would  be  contrary 
to  statutory  design,  would  complicate 
administration  of  these  provisions  of 
law;  and  might  result  in  the  denial yof  a 
benefit  to  someone  who  is  entitled  to  it. 

The  Catalog  of  Federal  Domestic 
Assistance  number  for  the  program 
affected  by  this  proposal  is  64.120. 

List  of  Subjects  in  38  CFR  Part  21 

Civil  rights.  Claims,  Education,  Grant 
programs-education.  Loan  programs- 
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education.  Reporting  and  recordlteeping 
requirements.  Schools.  Veterans. 
Vocational  education.  Vocational 
rehabilitation. 

Approved:  April  9.  199.1. 
lesse  Brown, 
SecKtary  of  Veterans  Affairs. 

Approvetl:  |uly  16.  1993. 
Nicslai  Timenes.  |r.. 

Principal  Director,  Military  Manpower  and 
Personnel  Policy.  Department  of  Defense. 

For  the  reasons  set  out  in  the 
preamble.  38  CFR  part  21.  subpart  G  is 
amended  as  set  forth  below. 

PART  21— VOCATIONAL 
REHABILITATION  AND  EDUCATION 

Subpart  G — Post-Vietnam  Era 
Veterans'  Educational  Assistance 
Under  38  U.S.C.  Ctiapter  32 

1.  The  authority  citation  for  part  21. 
subpart  G  continues  to  read  as  follows: 

Authority:  38  U.S.C.  501(a) 

2.  Section  21.5232  and  its  authority 
citation  are  revised  to  read  as  follows: 

§  21 .5232    Change  of  program. 

In  determining  whether  a  change  of 
program  of  education  may  be  approved 
for  the  payments  of  educational 
assistance.  VA  will  apply  §  21.4234  of 
this  part. 

(Authority:  38  U.S.C.  3241.  3691;  Pub.  L.  94- 
502.  Pub.  L.  101-366)  ()une  1.  1991) 

|FR  Doc.  93-21485  Filed  9-2-93:  8:45  ami 
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38  CFR  Part  21 
RtM2900-AE84 

Veterans  Education;  Nonduplication  of 
Benefits 

AGENCY:  Department  of  Veterans  Affairs. 
ACTIOM:  Final  rules. 

SUtmiARY:  The  law  prohibits  the 
payment  of  educational  assistance  to  a 
person  who  would  otherwise  be  eligible 
for  beneHts  under  the  Montgomery  GI 
Bill — Active  Duty  when  he  or  she  is  on 
active  duty  with  the  Armed  Forces  and 
the  Armed  Forces  are  paying  for  the 
course  in  which  he  or  she  is  enrolled. 
Since  this  provision  occurs  in  the  law. 
but  not  in  the  regulations,  users  of  the 
regulations  have  occasionally  been 
confused.  In  order  to  eliminate  that 
confusion,  this  final  regulation  includes 
that  prohibition,  and  repeats  the 
statutory  language  which  provides  that 
a  beneficiary  may  not  receive 
educational  assistance  for  pursuit  of  a 
course  if  the  course  is  being  paid  for 


under  the  Government  Employees' 
Training  Act. 

EFFECTIVE  DATE:  October  4.  1993. 
FOR  FURTHER  INFORMATION  CONTACT: 
lune  C.  Schaeffer  (225).  Assistant 
Director  for  Policy  and  Program 
Administration.  Education  Service. 
Veterans  Benefits  Administration. 
Department  of  Veterans  Affairs,  810 
Vermont  Avenue.  NW.,  Washington.  DC 
20420.  (202)  233-2092. 
SUPPLEMENTARY  INFORMATION:  On  pages 
9081  and  9082  of  the  Federal  Register 
of  March  16.  1992.  there  was  published 
a  Notice  of  Intent  to  amend  38  CFR  part 
21  in  order  to  state  more  clearly  the 
prohibition  against  a  duplication  of 
certain  benefits.  Interested  people  were 
grven  30  days  to  submit  comments, 
sugge.stions  or  objections.  VA  received 
no  comments,  suggestions  or  objections. 

Since  no  comments  were  received 
concerning  the  original  proposed 
changes  to  §21.7142  (c)(1)  and  (c)(2). 
they  are  adopted. 

While  VA  was  considering  whether  to 
make  the  proposed  regulations  final,  the 
Veterans'  Benefits  Act  of  1992  (Pub.  L. 
102-568)  was  enacted.  Section  315  of 
that  Act  contains  language  which 
requires  VA  to  change  §  §  21.4025  and 
21.7142(c)(3)  as  originally  proposed. 

As  proposed.  38  CFR  21.4025  would 
have  been  amended  to  show  that  a 
duplication  of  benefits  exists  with 
respect  to  Dependents'  Educational 
Assistance  and  the  Govemm^t 
Employees'  Training  Act  only  when  the 
eligible  person  is  being  paid  a  full 
salary:  the  course  is  being  paid  for 
under  the  Act;  and  the  eligible  person . 
is  pursuing  the  course  during  normal 
duty  hours.  This  proposal  was  based 
upon  language  which  appeared  in  38 
U.S.C.  3681(a).  However,  section  315  of 
the  Veterans'  Benefits  Act  of  1992  struck 
the  language  upon  which  the  proposal 
was  based.  Consequently,  the  final 
amendment  to  38  CFR  21.4025  does  not 
refiect  the  proposed  amendment,  but 
rather  reflects  the  language  in  38  U.S.C. 
3681(a)  as  amended  by  the  Veterans' 
Benefits  Act  of  1992. 

Similarly,  as  proposed.  38  CFR 
21.7142  would  have  been  amended  to 
clarify  that  the  prohibition  against 
duplication  of  benefits  also  applies  to  a 
potential  duplication  between  benefits 
paid  under  the  Montgomery  GI  Bill — 
Active  Duty  and  the  Government 
Employees'  Training  Act.  As  proposed 
this  amended  regulation  would  have 
contained  language  similar  to  that  in  the 
proposed  amendment  to  38  CFR 
21.4025.  Hence,  the  final  amendment  to 
38  CFR  21.7142  contains  language 
which  is  not  the  same  as  the  proposed 
regulation,  but  instead  reflects  the 


language  in  38  U.S.C.  3681(a)  as 
amended  by  the  Veterans'  Benefits  Act 
of  1992. 

Since  the  amendments  to 
§  21.4023(a)(2)  and  the  additional 
paragraph  §  21.7142(c)(3),  simply 
conform  to  the  law,  they  are  made 
effective  on  Oct.  29. 1992.  the  effective 
date  of  the  statutory  provisions  which 
they  implement. 

VA  carefully  considered  whether  or 
not  to  republish  these  revisions  to  the 
original  proposal  for  additional 
comment.  However,  the  department 
believes  that  the  language  in  the 
Veterans'  Benefits  Act  of  1992  is  quite 
specific.  VA  has  no  authority  to  deviate 
from  the  Act.  Hence,  no  useful  purpose 
would  be  served  by  publishing  these 
revisions  for  additional  comment. 
Accordingly,  the  department  is  making 
the  revisions  to  §  21.4025(a)(2)  and 
§  21.7142(c)(3)  final. 

The  Department  of  Veterans  Affairs 
has  determined  that  these  amended 
regulations  do  not  contain  a  major  rule 
as  that  tennri  is  defined  by  E.0. 12291. 
entitled  Federal  Regulation.  The 
regulations  will  not  have  a  $100  million 
annual  effect  on  the  economy,  and  will 
not  cause  a  major  increase  in  costs  or 
prices  for  anyone.  They  will  have  no 
significant  adverse  effects  on 
competition,  employment,  investment 
productivity,  innovation,  or  on  the 
ability  of  the  United  States-based 
enterprises  to  compete  with  foreign- 
based  enterprises  in  domestic  or  export 
markets. 

The  Secretary  of  Veterans  Affairs  has 
certified  that  these  amended  regulations 
will  not  have  a  significant  economic 
impact  on  a  substantial  number  of  small 
entities  as  they  are  defined  in  the 
Regulatory  Flexibility  Act  (RFA).  5 
U.S.C.  601-612.  Pursuant  to  5  U.S.C. 
605(b),  the  amended  regulations, 
therefore,  are  exempt  from  the  initial 
and  final  regulatory  flexibility  analyses 
requirements  of  sections  603  and  604. 

This  certification  can  be  made 
because  the  amended  regulations 
directly  affect  only  individuals.  They 
will  have  no  significant  economic 
impact  on  small  entities,  i.e..  small 
businesses,  small  private  and  nonprofit 
organizations  and  small  governmental 
jurisdictions. 

The  Catalog  of  Federal  Domestic 
Assistance  numbers  for  the  programs  affected 
by  these  regulations  are  64.117  and  64.124. 

List  of  Subjects  in  38  CFR  Part  21 

Civil  rights.  Claims.  Education.  Grant 
programs— ^ucation.  Loan  programs — 
education.  Reporting  and  recordkeeping 
requirements.  Schools.  Veterans. 
Vocational  education.  Vocational 
rehabilitation. 
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Approved:  luly  30, 1993. 
Jesse  Brown, 
Secretary  of  Vetemns  Affairs. 

For  the  reasons  set  out  in  the 
preamble,  38  CTH  part  21,  subparts  D 
and  K  are  amended  as  .set  forth  below. 

PART  21— VOCATIONAL 
REHABILITATION  AND  EDUCATION 

Subpart  D — Administration  of 
Educational  Benefits;  38  U.S.C. 
Chapters  34, 35,  and  36 

1.  The  authority  citation  for  part  21, 
subpart  D  continues  to  read  as  follows: 

Authority:  38  U.S.C.  501(a). 

2.  Section  21.4025  is  amended  by 
revising  paragraph  (a)(2)  and  adding  an 
authority  citation  to  read  as  follows: 

§21.4025    Nonduplication:  Federal 
program. 

[a)  Chapter  35.  *  *  * 

(2)  For  a  unit  course  or  courses  which 
are  being  paid  for  entirely  or  partly  by 
the  United  States  under  the  Government 
Employees'  Training  Act. 

(Authority:  38  U.S.C.  3681) 


Sut>part  K— All  Volunteer  Force 
Educational  Assistance  Program  (New 
Gl  Bill) 

3.  The  authority  citation  for  part  21, 
subpart  K  continues  to  read  as  follows: 

Authority:  38  U.S.C  chapter  30.  Pub.  L. 
98-525:  38  U.S.C.  501(a). 

4.  Section  21.7142  is  amended  by 
adding  paragraph  (c)  and  its  authority 
citation  to  read  as  follows: 

§21.7142    Nonduplication  of  educational 
assistance. 


(c)  Nonduplication — Federal  program. 
Payment  of  educational  assistance  is 
prohibited  to  an  otherwise  eligible 
veteran  or  servicemember — 

(1)  For  a  unit  course  or  courses  which 
are  being  paid  for  entirely  or  partly  by 
the  Armed  Forces  during  any  period  he 
or  she  is  on  active  duty; 

(2)  For  a  unit  course  or  courses  which 
are  being  paid  for  entirely  or  partly  by 
the  Department  of  Health  and  Human 
Services  during  any  period  that  he  or 
she  is  on  active  duty  with  the  Public 
Health  Service;  or 

(3)  For  a  unit  course  or  courses  which 
are  being  paid  for  entirely  or  partly  by 
the  United  States  under  the  Government 
Employees'  Training  Act. 

(Authority:  38  U.S.C.  3034,  3681) 

[PR  Doc.  93-21486  Filed  »-2-93;  8:45  ami 
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ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Part  52 

[OH14-1-5176;  FRL-4703-8] 

Approval  and  Prom  jlgatioi  of 
Implementation  Plais;  Ohio 

AGENCY:  United  States  Environmental 
Protection  Agency  ( JSEPA). 

ACTION:  Final  rule. 

SUMMARY:  USEPA  if  appro\  ing  revisions 
to  the  federally  pronulgatei  State 
Implementation  Plan  (SIP)  "or  Cuyahoga 
County,  Ohio.  The  revision  s  affect 
sulfur  dioxide  (SO2  emissi  Dn 
limitations  for  LTV  Steel-C  eveland 
District,  E.I.  DuPon'.  the  M  jdical 
Center,  Reilly  Industries,  Ire,  and 
numerous  sources,  which  have  been 
shut  down,  contain  3d  in  the  SIP  for 
Cuyahoga  County,  Ohio.  T  le  revisions 
were  originally  pro  losed  a  the  request 
of  the  State  of  Ohio. 
EFFECTIVE  DATE:  Th  s  action  will  be 
effective  on  Octobe-4, 1993. 
ADDRESSES:  Copies  of  the  ^IP  revision 
request,  public  con  ments,  and  other 
materials  relating  to  this  n  lemaking  are 
available  for  inspection  at  :he  following 
address:  (It  is  reconmendt  d  that  you 
telephone  Randy  Rjbinsor  at  312/353- 
6713  before  visiting  the  Region  5  office.) 
U.S.  Environmenta  Prote<  tion  Agency, 
Region  5,  Air  Enforcement  Branch  (AE- 
17J),  77  West  Jackson  Boulevard, 
Chicago,  Illinois  6C604. 

A  copy  of  today':;  revision  to  the  Ohio 
SIP  is  available  for  inspection  at:  U.S. 
Environmental  Protection  Agency,  Jerry 
Kurtzweg  (ANR-4^  3).  401  M  Street. 
SW.,  Washington,  OC  204S0. 
FOR  FURTHER  INFORMATION  CONTACT: 
Randy  Robinson,  Fegulation 
Development  Section  {AE-17J),  Air 
Enforcement  Bram  h,  U.S. 
Environmental  Prctection  Agency. 
Region  5.  Chicago,  Illinois  60604,  312/ 
353-6713. 

SUPPLEMENTARY  INFORMAT'ON:  The 
analysis  is  discussed  in  four  sections. 

I.  Proposed  Rule  Summary,  II. 
Modeling  Analysis  and  Control  Strategy 
Analysis  for  LTV,  n.  Federal  Register 
Comments  and  Responses,  and  IV.  Final 
Action. 

L  Proposed  Rule  Summary 

On  June  11. 1990,  at  the  request  of  the 
Ohio  Environmental  Prot'jction  Agency 
(OEPA),  the  VSEP\  proposed  to  revise 
the  SIP  SO2  emission  lim  tations  for 
LTV  Steel  Company,  Inc. — Cleveland 
District,  E.I.  DuPont  de  Nemours  and 
Company,  the  Medical  Ct  nter  Company, 
Reilly  Industries,  Inc.,  and  numerous 


sources  which  have  been  shut  down  in 
Cuyahoga  County,  Ohio  (55  FR  23556). 
The  revisions  represent:  (1)  An 
alternative  State-developed  strategy  for 
LTV  Steel,  (2)  revised  emission  limits 
reflecting  the  fuel  types  currently 
burned  at  DuPont,  the  Medical  Center, 
and  Reilly  Tar  and  Chemical,  and  (3) 
revised  emission  limits  reflecting  the 
shut  down  status  of  numerous  sources 
throughout  the  county. 

IL  Modeling  Analysis  and  Control 
Strategy  Analysis  for  LTV 

Three  of  the  comments  received  by 
the  OEPA  on  the  Proposed  Rulemaking 
Notice  prompted  additional  modeling. 
The  OEPA  conducted  supplemental 
modeling  to  investigate  the  contribution 
made  to  existing  hotspot  concentrations 
of  SO2  by  Reilly  Industries  and  Master 
Metals  near  LTV.  These  were  sources 
earlier  believed  not  to  be  contributing  to 
the  detected  hot  spots.  USEPA 
conducted  additional  modeling  to 
confirm  OEPA's  findings  and  evaluate 
the  contribution  from  Lincoln  Electric. 
The  results  of  the  modeling  analysis 
conducted  by  USEPA  is  discussed  in 
more  detail  later  in  this  notice  and  in 
the  Technical  Support  Document  (TSD). 
It  is  similar  to  the  modeling  |>erformed 
in  support  of  the  proposed  rulemaking 
except  for  the  consideration  of 
emissions  from  Reilly  Industries,  Master 
Metals,  and  Lincoln  Electric  Company. 
A  reassessment  of  the  proposed  Rule 
identified  an  error  in  evaluating  the 
impacts  of  LTV's  emissions.  This  error 
was  identified  in  the  calculation  of  the 
impacts  of  LTV's  boiler  house  emission 
caps.  A  letter  providing  details  of  the 
reassessment  of  the  proposed  rules  was 
sent  from  George  Czemiak,  Chief,  Air 
Enforcement  Branch,  to  William  West  of 
LTV  on  April  9, 1992.  William  West 
responded  by  sending  a  letter  to  Tom 
Tucker  of  OEPA  on  June  25,  1992, 
recommending  revisions  to  the  LTV 
control  strategy  so  as  to  address  the 
issues  raised  by  USEPA 's  reassessment 
and  to  provide  for  attainment  of  the 
National  Ambient  Air  Quality  Standards 
(NAAQS)  for  SO2.  In  turn,  Tom  Tucker, 
OEPA,  sent  a  letter  to  George  Czemiak 
on  July  9, 1992.  analyzing  the  impacts 
of  the  strategy  as  revised  to  reflect  LTV's 
recommendations. 

The  revised  strategy,  recommended 
by  OEPA  and  LTV.  continues  to  limit 
the  amount  of  high-sulfur  coke  oven  gas 
(COG)  that  can  be  produced  by  LTV  to 
1.129,300  cubic  feet  per  hour  (ftVhr)  on 
a  daily  average.  In  OEPA's  analysis  of 
the  impacts  of  the  revised  strategy, 
178.970  flVhr  of  coke  oven  gas  is  first 
allocated  to  batteries  #6  and  #7.  The 
remaining  COG  is  then  conservatively 
allocated  to  the  sources  having  the 
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highest  concentration  to  emission  rate 
ratio  until  the  production  limit  of 
1,129,300  ftVhr  is  reached.  Secondly, 
combined  SO^  emissions  from  boilers  A 
through  D  at  powerhouse  #1  are  limited 
to  1258  Ib/hr  on  a  daily  average  basis. 
In  addition,  the  consumption  of  sulfur- 
bearing  fuels  at  #1  powerhouse  boilers 
A.  B.  and  C.  is  limited  to  828  lbs  of  SO2/ 
hour  from  all  three  boilers.  The  third 
part  of  the  fuel  allocation/emission 
reduction  strategy  limits  the  boiler 
emissions  from  powerhouses  #1  and  #3 
to  1958  lbs  of  SOj/hr.  Finally,  emissions 
at  the  84  inch  hot  slab  mill  are  limited 
to  1,365  lbs  of  SO2  per  hour  from  all 
furnaces.  OEPA  analyzed  multiple 
scenarios  for  complying  with  the 
revised  limits.  OEPA  concluded  that 
this  revised  strategy  resulted  in  a 
maximum  predicted  24-hour 
concentration  at  the  north  receptor  of 
360.8  ng/m-*.  and  a  maximum  predicted 
24-hour  concentration  at  the  south 
receptor  was  360.4  ^g/mV 

USEPA  supplemented  OEPA's 
analysis  with  further  analysis  of  impacts 
under  the  revised  control  strategy. 
USEPA  addressed  additional 
compliance  scenarios  beyond  those 
analyzed  by  OEPA.  USEPA's  analysis 
did  not  apply  OEPA's  set  aside  of 
178.970  flVhr  of  coke  oven  gas.  but 
rather  allocated  all  of  the  allowable 
quantity  of  coke  oven  gas  to  the  source 
having  the  greatest  impact  per  pound  of 
emissions.  Seven  different  reallocation 
scenarios  were  investigated  for  the  north 
and  south  receptors.  The  highest 
predicted  24-hour  concentration  of  all 
the  scenarios  was  364.7  jig/m^, 
occurring  at  the  north  receptor.  Details 
of  the  analyses  are  provided  in  the  TSO. 

Given  the  information  above,  we 
conclude  that  the  revised  LTV  strategy, 
including  the  specific  limits  on  the 
powerhouse  #1  boilers,  the  84  inch  mill 
furnaces,  and  powerhouse  #1  and  #3 
combined,  provides  for  attainment  of 
the  SO2  NAAQS.  It  is  also  concluded 
that  the  addition  of  emissions  from 
three  additional  sources,  Reilly 
Industries,  Inc..  Master  Metals,  Inc..  and 
Lincoln  Electric  Company,  does  not 
have  a  significant  effect  on  the  areas  of 
maximum  SO2  concentrations  in 
Cuyahoga  County,  and  does  not  threaten 
the  primary  or  secondary  NAAQS  for 
sulfur  dioxide. 

III.  Federal  Register  Notice  Comments 
and  Responses 

Reilly  Industries.  Inc.,  objected  that 
the  proposed  Rule,  cited  above,  limiting 
operations  of  its  stills,  numbered  3 
through  7.  to  the  burning  of  only  natural 
gas.  would  eliminate  the  possibility  of 
using  No.  2  fuel  oil  or  its  equivalent  in 
cases  of  gas  supply  curtailment.  USEPA 


concurs  that  Reilly  Industries,  Inc.. 
should  be  allowed  to  operate  stills  3 
through  7  on  No.  2  fuel  oil  or  its 
equivalent,  if  the  need  arises. 

Master  Metals,  Inc..  commented  that  it 
continues  to  operate  a  "reverb  furnace 
process"  in  its  secondary  lead  smelting 
operations  and.  therefore.  USEPA's 
proposed  deletion  of  a  sulfur  dioxide 
emission  rate  in  40  CFR 
52.1881(B)(23){v)  is  inappropriate.  The 
company  stated  that  USEPA  should 
acknowledge  that  Master  Metals  has  not 
been  shut  down  and  that  a  limit  of  10.0 
pounds  of  sulfur  dioxide  per  ton  of 
metal  charged,  as  provided  by  OEPA 
Regulations,  O.A.C.  3745-18-24(E)(2). 
should  be  continued  for  Master  Metals' 
reverb  furnaces. 

Lincoln  Electric  Company  commented 
that  the  cited  proposed  Rule  indicates 
that  Lincoln  Electric's  boilers  have  been 
decommissioned,  but  that  in  fact,  these 
boilers  are  operational.  USEPA 
acknowledges  the  operational  status  of 
the  boilers  at  Lincoln  Electric  Company 
and  Addressograph  Multigraph.  In 
addition,  the  proposed  amendment 
indicates  the  Addressograph  Multigraph 
boilers  have  been  decommissioned. 
Lincoln  Electric  indicates  that  it 
purchased  a  portion  of  that  facility  and 
has  since  demolished  the  boiler  house 
and  all  boilers.  USEPA  concurs. 

LTV  Steel  Company.  Inc..  commented 
that  the  six  month  compliance  schedule 
mentioned  in  the  proposal  would  result 
in  the  company  being  required  to 
purchase  low  sulfur  fuels  to  operate  a 
powerhouse  for  6  months  from 
promulgation  until  compliance 
equipment  is  installed.  The  company 
maintains  that  this  is  inconsistent  with 
the  intent  of  the  parties  and  with  the 
comparable  proposal  by  the  State  of 
Ohio.  Rules  which  have  now  been 
adopted  by  Ohio  provide  124  weeks 
from  the  rule  effective  date  of  October 
31, 1991,  to  install  feeder  lines  to 
supply  boilers  A-D  with  low  sulfur 
blast  furnace  gas,  and  to  establish 
contracts  for  the  supply  of  low  sulfur 
backup  fuel.  In  response.  USEPA  is 
setting  a  compliance  schedule  identical 
to  the  Ohio  State  rules  which  went  into 
effect  October  31. 1991. 

LTV  commented  that  a  group  of 
paragraphs  in  the  regulation  were 
misreferenced  from  another  paragraph. 
USEPA  agrees  that  the  paragraphs  were 
misreferenced  and  the  document  has 
been  corrected. 

Reilly  Industries.  Inc..  commented 
that  as  of  January  1 .  1989.  Reilly  Tar  and 
Chemical  Corporation  changed  its  name 
to  Reilly  Industries.  Inc.  USEPA 
acknowledges  the  change. 

Reilly  Industries,  Inc.,  commented 
that  it  was  not  informed,  prior  to  the 


publication  of  the  Federal  Register 
notice,  of  the  proposed  amendment.  It 
further  claims  that  this  limited  its 
ability  to  obtain,  evaluate  and  make 
substantive  comment  on  modeling  or 
other  data  used  by  USEPA  to  support 
the  proposed  rule.  In  response.  USEPA 
staff  regrets  that  Reilly  Industries.  Inc., 
was  unaware  of  the  proposed  action, 
and  USEPA  will  cooperate  as  much  as 
possible  with  requests  to  supply 
pertinent  information  used  to  support 
the  proposed  rule.  Nevertheless,  the 
notice  of  proposed  rulemaking  provided 
a  suitable  and  sufficient  opportunity  for 
comment,  and  USEPA  is  proceeding 
with  final  rulemaking. 

rV.  Final  Action 

USEPA  is  approving  revisions  to  the 
Federally  promulgated  State 
Implementation  Plan  for  Cuyahoga 
County.  Ohio.  The  revisions  affect 
sulfur  dioxide  (SO2)  emission 
limitations  for  LTV  Steel-Cleveland 
District.  E.I.  DuPont.  the  Medical 
Center,  Reilly  Industries,  Inc.,  and 
numerous  shut  down  sources  within  the 
federally  promulgated  State 
Implementation  Plan  (SIP)  for  Cuyahoga 
County.  Ohio. 

An  emission  limit  of  0.00  Ibs/MMBTU 
(effective  upon  promulgation)  will  be 
established  for  the  sources  listed  below. 
Addressograph  Multigraph 
Lear  Seigler.  Incorporated 
Metal  Blast.  Incorporated 
Standard  Ohio  Company,  Cleveland 

Asphalt  Plant 
United  States  Steel  Corporation,  Lorain- 
Cuyahoga  Works 
Forest  City  Foundries  (W.  27th  St.  and 
Maywood  Ave.) 

The  Office  of  Management  and  Budget 
has  exempted  this  rule  from  the 
requirements  of  section  3  of  Executive 
Order  12291. 

Under  section  307(b)(1)  of  the  Clean 
Air  Act,  petitions  for  judicial  review  of 
this  action  must  be  filed  in  the  United 
State  Court  of  Appeals  for  the 
appropriate  circuit  by  November  2, 
1993.  Filing  a  petition  for 
reconsideration  by  the  Administrator  of 
this  final  rule  does  not  affect  the  finality 
of  this  rule  for  the  purposes  of  judicial 
review  nor  does  it  extend  the  time 
within  which  a  petition  for  judicial 
review  may  be  filed,  and  shall  not 
postpone  the  effectiveness  of  such  rule 
or  action.  This  action  may  not  be 
challenged  later  in  proceedings  to 
enforce  its  requirements.  (See  section 
307(b)(2).l 

List  of  Subjects  in  40  CFR  Part  52 

Air  pollution  control.  Environmental 
protection.  Sulfur  oxides. 
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Dated:  August  26.  1993. 
Carol  M.  Browner, 
Administrator. 

Title  40  of  the  Code  of  Federal 
Regulations,  part  52.  is  amended  as 
follows: 

PART  52— APPROVAL  AND 
PROMULGATION  OF 
IMPLEMENTATION  PLANS 

1.  The  authority  citation  for  part  52 
continues  to  read  as  follows: 

Authority:  42  U.S.C.  7401-7671q. 

Subpart  KK— Ohio 

2.  Section  52.1881  is  amended  by 
revising  paragraph  (b)(23)  to  read  as 
follows: 

§  52.1 881    Control  strategy:  Sutf ur  oxides 
(sulfur  dioxide). 


(b)  '   '  • 

(23)  In  Cuyahoga  County,  no  owner  or 
operator,  unless  otherwise  specified  in 
this  subparagraph,  shall  cause  or  permit 
emission  of  sulfur  dioxide  from  any 
stack  in  excess  of  the  rates  specified  in 
paragraphs  (b)(23)  (i)  and  (ii)  of  this 
section. 

(i)  For  fossil  fuel-fired  steam 
generating  units  between  10.0 
MMBTU's  per  hour  and  350  MMBTUs 
per  hour  total  rated  capacity  of  heat 
input,  the  emission  rate  in  pounds  of 
sulfur  dioxide  per  million  BTU  of  actual 
heat  input  shall  be  calculated  by  the 
following  equation: 
EL  =  7.014  Q;n^  *"•« 
where  Q,„  is  the  total  rated  capacity  of 
heat  input  in  million  BTU  per  hour  and 
EL  is  the  allowable  emission  rate  in 
pounds  of  sulfur  dioxide  per  million 
BTU  actual  heat  input. 

(ii)  For  fossil  fuel-fired  units  equal  to 
or  greater  than  350  MMBTU  per  hour 
total  rated  capacity,  the  emission  shall 
notexceed  a  rate  of  1.20  pounds  of 
sulfur  dioxide  per  MMBTU  of  actual 
heat  input. 

(iii)  The  "E.L  DuPont  de  Nemours  and 
Company"  or  any  subsequent  owner  or 
operator  of  the  "E.L  DuPont  de  Nemours 
and  Company"  facility  located  at  2981 
Independence  Road,  Cleveland,  Ohio, 
shall  not  cause  or  permit  the  following 
source  to  violate  the  limitation 
indicated: 

(A)  Sulfur  burning  contact  process  a 
maximum  of  0.00  pounds  of  sulfur 
dioxide  per  ton  of  one  hundred  percent 
acid  produced. 

(B)  (Reserved) 

(iv)  Master  Metals  Incorporated  or  any 
subsequent  owner  or  operator  of  the 
"Master  Metals  Incorporated"  facility 
located  at  2850  West  Third,  Cleveland, 


Ohio,  shall  not  cause  or  oermit  the 
emission  of  sulfur  dioxide  from  the 
following  sources  to  exc  jed  the  amounts 
indicated: 

(A)  Blast  furnace  proc  ;ss;  a  maximum 
of  0.00  pounds  of  sulfur  dioxide  per  ton 
of  metal  charged. 

(B)  Reverb  furnace  pre  cess;  a 
maximum  of  10.00  pour  ds  of  sulfur 
dioxide  per  ton  of  metal  charged. 

(v)  Centerior  Energy  Corporation,  or 
any  subsequent  o'vner  cr  operator  of  the 
"Centerior  Energy  Corporation,  Steam 
Heating  Plant"  facility  1  xated  at  2274 
Canal  Road,  Cleveland,  Ohio,  shall  not 
cause  or  permit  the  emi.sion  of  sulfur 
dioxide  from  Boiler  Nunbers  34 
through  38  to  exceed  a  maximum  of 
1.38  pounds  of  sulfur  dioxide  per 
MMBTU  actual  heat  input  from  each 
boiler. 

(vi)  Centerior  Energy  Corporation,  or 
any  subsequent  o^vner  cr  operator  of  the 
"Centerior  Energy  Corporation,  Steam 
Heating  Plant"  facility  located  at  1901 
Hamilton  Avenue.  Cleveland,  Ohio, 
shall  not  cause  or  permit  the  emission 
of  sulfur  dioxide  from  Eoiler  Number  1 
through  6  to  exceed  a  m  aximum  of  1.00 
pounds  of  sulfur  dioxide  per  MMBTU 
actual  heat  input  'rom  each  boiler. 

(vii)  Forest  City  Foundries,  or  any 
subsequent  owner  or  operator  of  the 
"Forest  City  Foundries'  facility  located 
at  9401  Maywood  Avenue,  Cleveland, 
Ohio,  shall  not  cause  or  permit  the 
emission  of  sulfur  dioxide  from  the 
following  sources  to  exceed  the  amounts 
indicated: 

(A)  Number  1  Cupola-North;  a 
maximum  of  0.00  pounds  of  sulfur 
dioxide  per  ton  of  metal  charged. 

(B)  Number  2  Cupola-South  a 
maximum  of  0.00  pounds  of  sulfur 
dioxide  per  ton  of  metal  charged. 

(viii)  Forest  City  Fourdries,  or  any 
subsequent  owner  or  operator  of  the 
"Forest  City  Foundries"  facility  located 
at  2500  West  27th  Stree*,  Cleveland, 
Ohio,  shall  not  cause  or  permit  the 
emission  of  sulfur  dioxide  from  the 
following  sources  to  exceed  the  amounts 
indicated: 

(A)  Number  1  Cupola:  a  maximum  of 
0.00  pounds  of  sulfur  dioxide  per  ton  of 
metal  charged. 

(B)  Number  2  Cupola:  a  maximum  of 
0.00  pounds  of  sulfur  dioxide  per  ton  of 
metal  charged. 

(ix)  Harshaw  Chemicf  1  Company,  or 
any  subsequent  owner  cr  operator  of  the 
"Harshaw  Chemical  Company"  facility 
located  at  1000  Harvard  Avenue, 
Cleveland,  Ohio,  shall  rot  cause  or 
permit  the  emission  of  sulfur  dioxide 
from  the  following  sources  to  exceed  the 
amounts  indicated: 


(A)  Process  Buss  System;  a  maximum 
of  19.00  pounds  of  sulfur  dioxide  per 
ton  of  acid  produced. 

(B)  (Reserved) 

(x)  Metal  Blast,  Incorporated,  or  any 
subsequent  owner  or  operator  of  "Metal 
Blast,  Incorporated"  facility  located  at 
871  East  67th  Street,  Cleveland,  Ohio, 
shall  not  cause  or  permit  the  emission 
of  sulfur  dioxide  from  the  Whiting 
Model  Number  7  Cupola  to  exceed  a 
maximum  of  0.00  pounds  of  sulfur 
dioxide  per  ton  of  metal  charged. 

(xi)  LtV  Steel  Company,  Inc.,  or  any 
subsequent  owner  or  operator  of  the 
"LTV  Steel  Company,  Inc."  facility 
located  at  3100  East  45th  Street, 
Cleveland,  Ohio,  shall  not  cause  or 
permit  the  emission  of  sulfur  dioxide 
from  the  following  sources  to  exceed  the 
limitations  indicated  below  and/or  shall 
be  restricted  to  specified  fuel  usages  as 
indicated  below: 

(A)  Boiler  234;  Boiler  26,  Boiler  27; 
Boiler  28;  Boiler  29;  Boiler  30;  Boiler  31; 
Boiler  32;  Boiler  33;  Boiler  34;  Stoves 
for  Blast  Furnaces  C-1,  C-2,  C-3,  C-4; 
80"  Hot  Strip  Mill  Furnace  1,  2,  3;  84" 
Anneal  Furnaces  North  and  South;  P 
Anneal  Furnaces  1—4;  and  Coke  Plant 
No.  2  Car  Thaw:  A  maximum  of  0.024 
pounds  of  sulfur  dioxide  per  MMBTU 
actual  heat  input  from  each  stack,  and 
each  boiler  is  restricted  to  only  bum 
natural  gas  and/or  blast  furnace  gas. 

(B)  Boilers  A,  B  and  C:  A  maximum 
of  0.99  pounds  of  sulfur  dioxide  per 
MMBTU  actual  heat  input  from  each 
boiler,  and  a  maximum  total  emissions 
from  the  three  boilers  combined  of  828 
pounds  of  sulfur  dioxide  per  hour  (daily 
average). 

(C)  Boiler  D:  A  maximum  of  2.45 
pounds  of  sulfur  dioxide  per  MMBTU 
actual  heat  input  and  1056  pounds  of 
sulfur  dioxide  per  hour  (daily  average). 

(D)  Boilers  A-D:  A  maximum  total 
emissions  from  the  four  boilers 
combined  of  1258  pounds  of  sulfur 
dioxide  per  hour  (daily  average). 

(E)  Boiler  1  and  2:  A  maximum  of  1.64 
pounds  of  sulfur  dioxide  p)er  MMBTU  of 
actual  heat  input,  and  a  maximum  total 
emissions  from  the  two  boilers 
combined  of  315  pounds  of  sulfur 
dioxide  per  hour  (daily  average). 

(F)  Boiler  3:  A  maximum  of  2.39 
pounds  of  sulfur  dioxide  per  MMBTU  of 
actual  heat  and  686  pounds  of  sulfur 
dioxide  per  hour  (daily  average). 

(G)  Boilers  A-D.  1-3:  A  maximum 
total  emissions  from  the  seven  boilers 
combined  of  1958  pounds  of  sulfur 
dioxide  per  hour  (daily  average). 

(H)  84"  Hot  Strip  Mill  Furnaces  1,  2. 
and  3:  A  maximum  of  1.26  pounds  of 
sulfur  dioxide  per  MMBTU  of  actual 
heat  input  from  each  furnace,  and  a 
maximum  total  emissions  from  the  three 
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furnaces  combined  of  1365  pounds  of 
sulfur  dioxide  per  hour  (daily  average). 

(1)  Stoves  of  Blast  Furnaces  C-5  and 
C-6:  A  maximum  of  0.15  pounds  of 
sulfur  dioxide  per  MMBTU  of  actual 
heat  input. 

(J)  Coke  Batteries  1.2,  3  and  4     • 
Underfiring;  44"  Soaking  Pits  2-6;  45" 
Soaking  Pits  1 1-15:  No.  2  BOF: 
Foundry;  and  Coke  Plant  No.  1  Car 
Thaw:  A  maximum  of  0.10  pounds  of 
sulfur  dioxide  per  MMBTU  actual  heat 
input  (20  grains  or  le.ss  of  hydrogen 
sulfide  per  100  cubic  feet  of  coke  oven 
g;is  at  standard  conditions)  from  each 
stack. 

(K)  Coke  Batteries  6  and  7 
Underfiring:  A  maximum  of  1.98 
pounds  of  .sulfur  dioxide  per  MMBTU  of 
actual  heat  input  (390  grains  of 
hydrogen  sulfide  per  100  cubic  feet  of 
coke  oven  gas  at  standard  conditions) 
from  each  stack. 

(I.)  No.  2  Coke  Plant:  Coke  oven  gas 
produced  by  the  Coke  Batteries 
Numbers  6  and  7  shall  have  a  maximum 
of  390  grains  of  hydrogen  sulfide  per 
hundred  dry  standard  cubic  feet,  and 
the  total  production  of  hydrogen  sulfide 
in  coke  oven  gas  from  the  two  batteries 
combined  shall  be  a  maximum  of  470 
pounds  of  hydrogen  sulfide  per  hour 
(daily  average). 

(M)  Fuel  Oil  Quality:  Fuel  oil 
combusted  at  the  facility  shall  have  a 
maximum  of  0.525  pounds  of  sulfur  per 
MMBTU  heat  content. 

(N)  Claus  Desulfurization  Plant:  A 
maximum  of  78  pounds  of  sulfur 
dioxide  per  hour. 

(O)  10"  Bar  Mill:  12"  Bar  Mill;  Open 
Hearth  Plant;  96"  Slab  Mill.  Units  1-5; 
Sinter  Plant:  A  maximum  of  0.00  ' 
pounds  of  sulfur  dioxide  per  MMBTU 
actual  heat  input. 

(P)  LTV  Steel  Company.  Inc.,  shall 
collect  and  record  the  following 
information: 

[1]  Amounts  of  individual  coke  oven 
gas  from  the  No.  1  Coke  Plant,  coke 
oven  gas  from  the  No.  2  Coke  Plant, 
blast  furnace  gas,  fuel  oil,  coal,  and 
natural  gas  used  for  each  day  at  each 
facility  listed  in  paragraphs 
{b)(23)(xiv)(B)  through  (b)(23)(xiv)(H)  of 
this  section,  and  total  production  of 
coke  oven  gas  from  Number  2  Coke 
Plant. 

(2)  Daily  average  sulfur  content  and 
heating  value  for  coal  and  oil  used  each 
day  during  each  calendar  quarter,  as 
determined  in  accordance  with  40  CFR 
part  60,  Appendix  A,  Method  19, 
section  2,  or  equivalent  methods 
approved  by  the  Administrator. 

(.1)  Daily  average  hydrogen  sulfide 
content  for  coke  oven  gas  used  each  day 
during  each  calendar  quarter,  as 
determined  in  accordance  with  40  CFR 


part  60,  appendix  A,  Method  11.  or 
equivalent  methods  approved  by  the 
Administrator. 

[4]  Daily  average  sulfur  content  and 
heating  value  of  blast  furnace  gas  and 
natural  gas  shall  l)e  based  upon  testing 
performed  once  during  each  calendar 
quarter. 

(5)  Calculated  sulfur  dioxide 
emissions  in  pounds  per  MMBTU  and 
pounds  per  hour  using  the  information 
in  paragraphs  (b)(23)(xiv)(P)(7)  through 
(b)(23)(xiv)(P)(4)  at  the  facilities  listed 
in  paragraphs  (b)(23)(xiv)(B)  through 
(b)(23)(xiv)(H)  of  this  section  for  each 
day. 

[6]  Calculated  total  hydrogen  sulfide 
content  of  coke  oven  gas  supplied  by 
Number  2  Coke  Plant. 

(Cy  Compliance  with  the  provisions  of 
paragraphs  (b)(23)(xiv)(B)  through 
(b)(23)(xiv)(H).  (b)(23)(xiv)(L).  and 
(b)(23)(xiv)(M)  of  this  section  shall  be 
determined  based  on: 

(I)  Stack  gas  sampling,  as  specified  in 
40  CFR  60.46  (See  §  52.1881  (b)(2));  or 

[2]  Information  developed  pursuant  to 
paragraph  (b)(23)(xiv)(P)  of  this  section. 
A  finding  of  noncompliance  by  one  of 
these  methods  cannot  be  refuted  by  a 
showing  of  compliance  by  the  other 
method. 

(R)  Compliance  with  the  provisions  of 
all  other  paragraphs  shall  be  determined 
based  on  stack  gas  sampling,  as 
specified  in  40  CFR  60.46  (See 
§  52.1881(b)(2)). 

(S)  LTV  Steel  Company,  Inc.  shall 
submit  a  written  report  to  the  U.S. 
Environmental  Protection  Agency, 
Region  5,  within  30  days  after  the  end 
of  each  calendar  quarter  which  contains 
a  description  of  each  day  during  which 
the  recorded  sulfur  dioxide,  hydrogen 
sulfide,  or  fuel  exceeded  the  pounds  of 
sulfur  dioxide  per  MMBTU,  pounds  of 
sulfur  dioxide  per  hour,  grains  of 
hydrogen  sulfide  per  100  cubic  feet,  or 
total  hydrogen  sulfide  production  limits 
listed  in  paragraphs  (b)(23)(xiv)(B) 
through  (b){23)(xiv)(H)  and 
(b)(23)(xiv){L)  of  this  section.  For  each 
instance  in  which  the  applicable  limit 
was  exceeded,  the  report  shall  provide: 

(I)  The  date  of  each  excursion; 

[2]  The  magnitude  of  the  excursion; 

[3]  A  statement  identifying  the 
probable  cause  or  causes  of  the 
excursion;  and 

(4)  A  description  of  any  corrective 
actions  taken  to  prevent  or  mitigate  the 
excursion. 

The  report  shall  also  address  any 
periods  of  measurement  (or  recording) 
system  malfunction  and,  if  appropriate, 
shall  state  that  there  are  no  instances  of 
any  excursion  during  the  reporting 
period. 


(xii)  Aluminum  Company  of  America, 
or  any  subsequent  owner  or  operator  of 
the  "Aluminum  Company  of  America" 
facility  located  at  1600  Harvard  Avenue. 
Cuyahoga  Heights,  Ohio,  shall  not  cause 
or  permit  the  emi.ssion  of  sulfur  dioxide 
from  Boiler  Numbers  1  through  5  to 
exceed  a  maximum  of  5.2  pounds  of 
sulfur  dioxide  per  MMBTU  actual  heat 
input  from  each  boiler. 

(xiii)  Standard  Oil  Company  {Ohio), 
or  any  subsequent  owner  or  operator  of 
the  "Standard  Oil  Company  (Ohio). 
Cleveland  Asphalt  Plant"  facility 
located  at  2635  Broadway  Avenue. 
Cleveland.  Ohio,  shall  not  cause  or 
permit  the  emi.ssion  of  sulfur  dioxide 
from  Boiler  Numbers  7,  9.  and  10  to 
exceed  0.00  pounds  of  sulfur  dioxide 
per  MMBTU  actual  heat  input  from  each 
boiler. 

(xiv)  Medical  Center  Company,  or  any 
subsequent  owner  or  operator  of  the 
"Medical  Center  Company"  facility 
located  at  2250  Circle  Drive,  Cleveland, 
Ohio,  shall  not  cause  or  permit  the 
following  sources  to  violate  the 
limitations  indicated: 

(A)  Boiler  Numbers  1  and  2  shall  only 
bum  natural  gas. 

(B)  Boiler  Numbers  3,  4,  7  and  8  are 
limited  to  a  maximum  of  4.6  pounds  of 
sulfur  dioxide  per  KiMBTU  actual  heat 
input  from  each  boiler. 

(xv)  Hupp.  Incorporated,  or  any 
subsequent  owner  or  operator  of  the 
"Hupp,  Incorporated"  facility  located  at 
1135  Ivanhoe  Road,  Cleveland.  Ohio, 
shall  not  cause  or  permit  the  emission 
of  sulfur  dioxide  from  Boiler  Numbers 
1  through  3  to  exceed  a  maximum  of 
3.50  pounds  of  sulfur  dioxide  per 
MMBTU  actual  heat  input  from  each 
boiler. 

(xvi)  The  Cleveland  Water 
Department,  or  any  subsequent  owner  or 
operator  of  the  "Cleveland  Water 
Diepartment,  Division  Pumping  Station" 
facility  located  at  1245  West  45th  Street. 
Cleveland,  Ohio,  shall  not  cause  or 
permit  the  emission  of  sulfur  dioxide 
from  Boiler  Numbers  1  through  6  to 
exceed  4.20  pounds  of  sulfur  dioxide 
per  MMBTU  actual  heat  input  from  each 
boiler. 

(xvii)  Ford  Motor  Company,  or  any 
subsequent  owner  or  operator  of  the 
"Ford  Motor  Company.  Cleveland 
Engine  Plant  Number  2"  facility  located 
at  18300  Five  Points  Road,  Brookpark, 
Ohio,  shall  not  cause  or  permit  the 
emission  of  sulfur  dioxide  from  Boilers 
Numbers  1  through  5  to  exceed  a 
maximum  of  4.2  pounds  of  sulfur 
dioxide  per  MMBTU  actual  heat  input 
from  each  boiler. 

(xviii)  Ford  Motor  Company,  or  any 
subsequent  owner  or  operator  of  the 
"Ford  Motor  Company,  Cleveland 
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Casting  Plant"  facility  located  at  5600 
Engle  Road,  Brookpark,  Ohio,  shall  not 
cause  or  permit  the  emission  of  sulfur 
dioxide  from  each  of  Numbers  1  through 
7  Cupola  to  exceed  a  maximum  of  fi.OO 
pounds  of  sulfur  dioxide  per  ton  of 
actual  process  weight  input. 

(xix)  Chase  Bag  Company,  or  any 
subsequent  owner  or  operator  of  the 
"Chase  Bag  Company"  located  at  218 
Cleveland  Street,  Chagrin  Falls,  Ohio, 
shall  not  cause  or  permit  the  emission 
of  sulfur  dioxide  from  Boiler  Numbers 
1  and  2  to  exceed  a  maximum  of  4.20 
pounds  of  sulfur  dioxide  per  MMBTU 
actual  heat  input  from  each  boiler. 

(xx)  Cf^neral  Electric  Company  or  any 
subsequent  owner  or  operator  of  the 
"General  Electric  Power  Plant"  facility 
located  at  Nela  Park,  East  Cleveland, 
Ohio,  shall  not  cause  or  permit  the 
emission  of  sulfur  dioxide  from  Boiler 
Numbers  1  and  4  to  exceed  a  maximum 
of  1.60  pounds  of  sulfur  dioxide  per 
MMBTU  actual  heat  input  from  each 
boiler. 

(xxi)  General  Electric  Company,  or 
any  subsequent  owner  or  operator  of  the 
"General  Electric  Company"  facility 
located  at  21800  Tungsten  Road,  Euclid, 
Ohio,  shall  not  cause  or  permit  the 
emission  of  sulfur  dioxide  from  the 
following  sources  to  exceed  the  amounts 
indicated: 

(A)  Boiler  Number  1;  a  maximum  of 
1.00  pounds  of  sulfur  dioxide  per 
MMBTU  actual  heat  input  from  each 
boiler. 

(B)  Boiler  Number  4;  a  maximum  of 
1.60  pounds  of  sulfur  dioxide  per 
MMBTU  actual  heat  input  from  each 
boiler. 

(xxii)  Addressograph  Multigraph  or 
any  subsequent  owner  or  operator  of  the 
"Addressograph  Multigraph"  facility 
located  at  1200  Babbitt  Road,  Euclid, 
Ohio,  shall  not  cause  or  permit  the 
emission  of  sulfur  dioxide  from  Boiler 
Numbers  1  through  3  to  exceed  a 
maximum  of  0.00  pounds  of  sulfur 
dioxide  per  MMBTU  actual  heat  input 
from  each  boiler. 

(xxiii)  Allied  Chemical  Corporation, 
or  any  subsequent  owner  or  operator  of 
the  "Allied  Chemical  Corporation" 
facility  located  at  5000  Warner  Road, 
Garfield  Heights,  Ohio,  shall  not  cause 
or  permit  the  emission  of  sulfur  dioxide 
from  the  following  sources  to  exceed  the 
amounts  indicated. 

(A)  Number  5  Unit  Sulfuric  Acid;  a 
maximum  of  4.80  pounds  of  sulfur 
dioxide  per  ton  of  one  hundred  percent 
agid  produced. 

(B)  Number  6  Unit  Sulfuric  Acid;  a 
maximum  of  4.80  pounds  of  sulfur 
dioxide  per  ton  of  one  hundred  percent 
acid  produced. 


(xxiv)  Lear  Siegler,  Incorporated,  or 
any  subsequent  ow  ner  or  operator  of  the 
"Lear  Siegler,  Incorporated"  facility 
located  at  17600  Broadway,  Maple 
Heights,  Ohio,  shall  not  cause  or  permit 
the  emission  of  sulfur  dioxide  from 
Boiler  Number  1  to  exceed  a  maximum 
of  0.00  pounds  of  sulfur  dioxide  per 
MMBTU  actual  heat  input. 

(xxv)  Chevrolet  Motor  Division,  or 
any  subsequent  owner  or  operator  of  the 
"Chevrolet  Motor  Division"  facility 
located  at  Stumph  Road  and  Brookpark, 
Parma,  Ohio,  shall  not  cause  or  permit 
the  emission  of  su 'fur  dioxide  from  the 
following  sources  to  exceed  the  amounts 
indicated: 

(A)  Boiler  Numbers  1  and  2;  a 
maximum  of  1.53  pounds  of  sulfur 
dioxide  per  MMBTU  actual  heat  input 
from  each  boiler. 

(B)  Boiler  Numbers  3  and  4;  a 
maximum  of  1.8  pounds  of  sulfur 
dioxide  per  MMBTU  actual  heat  input 
from  each  boiler. 

(xxvi)  Ford  Motor  Company,  or  any 
subsequent  owner  or  operator  of  the 
"Ford  Motor  Company,  Cleveland 
Stamping  Plant"  facility  located  at  7845 
Northfield  Road,  Waltor  Hills,  Ohio, 
shall  not  cause  or  permit  the  emission 
of  sulfur  dioxide  from  Boilers  Numbers 
1  through  3  to  exceed  a  maximum  of  1.2 
MMBTU  actual  heat  input  from  each 
boiler. 

(xxvii)  Highland  Viev  Cuyahgoa 
County  Hospital,  or  any  subsequent 
owner  or  operator  of  the  "Highland 
View  Cuyahoga  County  Hospital" 
facility  located  at  3901  Ireland  Drive, 
VVarrensville  Township  Ohio,  shall  not 
cause  or  permit  the  emi  ;sion  of  sources 
to  exceed  the  amounts  i  idicated: 

(A)  Boiler  Numbers  1  and  2;  a 
maximum  of  1.50  pounds  of  sulfur 
dioxide  per  MMBTU  ac  ual  heat  input 
from  each  boiler. 

(B)  Boiler  Numbers  3  and  4;  a 
maximum  of  2.90  pounds  of  sulfur 
dioxide  per  MMBTU  ac'ual  heat  input 
from  each  boiler. 

(xxviii)  Centerior  Energy  Corporation, 
or  any  subsequent  owner  or  operator  of 
the  "Centerior  Energy  Corporation,  Lake 
Shore  Plant"  facility  located  at  6800 
South  Marginal  Drive,  Cleveland,  Ohio, 
shall  not  cause  or  permit  the  emission 
of  sulfur  dioxide  from  the  following 
sources  to  exceed  the  amounts 
indicated: 

(A)  Boiler  Numbers  f  1  through  94;  a 
maximum  of  1.90  pourds  of  sulfur 
dioxide  per  MMBTU  a'.-tual  heat  input 
from  each  boiler. 

(B)  Boiler  Number  16;  a  maximum  of 
1.30  pounds  of  sulfur  cioxide  per* 
MMBTU  actual  heat  input. 

(xxix)  United  States  Steel 
Corporation,  or  any  su  )sequent  owner 


or  operator  of  the  "United  States  Steel 
Corporation,  Cuyhoga  Works"  facility 
located  at  4300  East  49th  Street, 
Cuyhoga  Heights,  Ohio,  shall  not  cause 
or  permit  the  emission  of  sulfur  dioxide 
from  the  following  sources  to  exceed  the 
amounts  indicated: 

(A)  Boiler  Numbers  1  and  2;  a 
maximum  of  0.5  p>ounds  of  sulfur 
dioxide  per  MMBTU  actual  heat  input 
from  each  boiler. 

(B)  Boiler  Numbers  3  through  7;  a 
maximum  of  1.30  pounds  of  sulfur 
dioxide  per  MMBTU  actual  heat  input 
from  each  boiler. 

(xxx)  United  States  Steel  Corporation, 
or  any  subsequent  owner  or  operator  of 
the  "United  States  Steel  Corporation, 
Lorain-Cuyahoga  Works"  facility 
located  at  2650  Broadway  Avenue, 
Cleveland,  Ohio,  shall  not  cause  or 
permit  the  emission  of  sulfur  dioxide 
from  the  following  sources  to  exceed  the 
amounts  indicated: 

(A)  Boiler  Numbers  1  through  6;  a 
maximum  of  0.00  pounds  of  sulfur 
dioxide  per  MMBTU  actual  heat  input 
from  each  boiler. 

(B)  Blast  Furnace  Numbers  D-6  and 
A;  a  maximum  of  0.00  pounds  of  sulfur 
dioxide  per  ton  of  iron  produced. 

(xxXi)  Reilly  Industries,  Inc.,  or  any 
subsequent  owner  or  operator  of  the       \ 
"Reilly  Industries,  Inc."  facility  located; 
at  3201  Independence  Road,  Cleveland,' 
Ohio  shall  not  cause  or  permit  the 
emission  of  sulfur  dioxide  from  the 
following  sources  to  exceed  the  amounts 
indicated: 

(A)  Still  Numbers  3  through  7;  a 
maximum  of  2.7  pounds  of  sulfur 
dioxide  per  ton  of  coal  tar  processed. 

(B)  (Reserved.) 

(xxxii)  No  owner  or  operator  of  any 
process  equipment,  unless  otherwise 
specified  in  this  paragraph,  shall  cause 
or  permit  the  emission  of  sulfur  dioxide 
from  any  stack  in  excess  of  6.00  pounds 
of  sulfur  dioxide  per  ton  of  actual 
process  weight  input. 

3.  Section  52.1882  is  amended  by 
adding  new  paragraph  (1)  to  read  as 
follows: 

§52.1882    Compliance  schedules. 

*        •        •        •        * 

(l)The  Federal  compliance  schedule 
for  the  LTV  Steel  Company,  Inc.,  in 
Cuyahoga  County  is  as  follows: 

(1)  6  months  from  the  date  of 
promulgation — Achieve  final 
compliance  with  §  52.1881(b)  for  all 
sources  except  Boilers  26-34,  Boilers  A 
through  D,  and  Coke  Plant  No.  2  Car 
Thaw. 

.  (2)  Achieve  final  compliance  with 
§  52.1881(b)  for  Boilers  26-34,  Boilers  A 
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through  D.  and  Coke  Plant  No.  2  Car 
Thaw  by  Nffarch  17. 1994. 
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DEPARTMENT  OF  TRANSPORTATION 

Research  and  Special  Programs 
Administration 

49  CFR  Part  107 

(Docket  No.  HM-1830:  Amendment  No. 
107-28] 

RIN  2137-AC37 

Cargo  Tanks;  Registration  of 
Registered  Inspectors  and  Design 
Certifying  Engineers;  Grandfather 
Provision 

agency:  Research  and  Special  Programs 
Administration  (RSPA),  IX)T. 
ACTION:  Interim  fmal  rule:  request  for 
comments. 

SUIMURV:  This  interim  Hnal  rule 
amends  requirements  concerning  the 
registration  of  Registered  Inspectors  and 
Design  Certifying  Engineers  for 
certification  of  cargo  tank  motor 
vehicles.  Affected  persons  are  those 
meeting  the  prescribed  experience 
qualification  before  September  1, 1991. 
but  not  the  education  qualification.  This 
action,  to  reopen  the  registration  period 
which  closed  on  December  31,  1991.  is 
in  response  to  a  petition  for  rulemaking. 
The  intended  effect  of  this  action  is  to 
provide  another  opportunity  for  persons 
meeting  the  specified  criteria  to  register 
under  the  grandfather  provision. 

DATES:  The  effective  date  of  this  interim 
fmal  rule  is  September  3,  1993. 
Comments  must  be  received  by  October 
13.  1993. 

ADDRESSES:  Address  comments  to  the 
Dockets  Unit  {DHM-30).  Research  and 
Special  Programs  Administration,  U.S. 
Department  of  Transportation. 
Washington,  DC  20590-0001. 
Comments  should  identify  the  docket 
number  and  be  submitted  in  five  copies. 
Persons  wishing  to  receive  confirmation 
of  receipt  of  their  comments  should 
include  a  self-addressed  stamped  post 
card.  The  Dockets  Unit  is  located  in 
room  8421  of  the  Nassif  Building.  400 
Seventh  Street.  SW..  Washington.  DC. 
Public  dockets  may  be  reviewed 
between  the  hours  of  8:30  a.m.  and  5:00 
p.m.,  Monday  through  Friday. 
FOR  FURTHER  INFORMATION  CONTACT: 
Jennifer  Karim.  (202)  366-4488.  Office 
of  Hazardous  Materials  Standards. 
Research  and  Special  Programs 
Administration.  U.S.  Department  of 


Transportation.  Washington.  DC  20590- 
0001. 

SUPPt-EMENTARY  INFORMATION:  On  March 
3,  1993.  RSPA  published  a  notice  of 
proposed  rulemaking  (NPRM)  in  the 
Federal  Register  under  Docket  HM- 
183C.  Notice  No.  93-7  |58  FR  12316). 
The  NPRM  proposed  to  make  various 
miscellaneous  changes  to  the 
regulations  pertaining  to  cargo  tank 
motor  vehicles.  Most  of  the  proposed 
riianges  were  based  on  petitions  for 
rulemaking  received  by  RSPA.  However. 
a  petition  for  rulemaking  1P-1167|  filed 
by  the  National  Tank  Truck  Carriers. 
Inc.  (NTTC)  was  not  included.  NTTC 
requested  that  §  107.502(0  be  amended 
by  removing  the  date  by  which 
registration  statements  must  be 
submitted.  Section  107.502(f)  allowed 
persons  who  had  at  least  three  years  of 
experience  in  performing  the  functions 
of  a  Registered  Inspector  or  a  Design 
Certifying  Engineer  by -September  1. 
1991.  but  who  did  not  meet  the 
minimum  education  requirement,  to 
register  with  DOT.  The  registration 
statements  had  to  be  submitted  to  DOT 
before  December  31. 1991. 

NTTC  stated  that  RSPA  has  presented 
no  reason  to  justify  denying  qualified 
persons  who  may  have  successfully 
performed  a  job  for  over  20  years  from 
doing  that  job  because  they  did  not 
graduate  from  high  school  or  because  an 
employer  failed  to  register  such 
employees  by  some  arbitrarily  selected 
date.  NTTC  requested  that  should  DOT 
deny  the  request  to  remove  the  date,  the 
date  should  be  changed  to  a  future  date, 
such  a-s.  December  31. 1995. 

RSPA  also  has  received  telephone 
calls  from  persons  stating  that  they  had 
failed  to  register  because  they  were 
unaware  of  the  requirement  to  register 
under  the  grandfather  provision.  Some 
employers  cited  instances  where  they 
were  unable  to  hire  new  employees 
because  they  were  not  registered.  RSPA 
agrees  with  NTTC  that  there  is  a  need 
to  provide  another  opportunity  for  those 
persons  who  f>erformed  the  specified 
functions  before  December  31. 1991,  to 
register.  NTTC  requested  the  extension 
only  for  Registered  Inspectors;  however. 
RSPA  believes  an  extension  should  also 
be  provided  for  Design  Certifying 
Engineers.  Therefore,  RSPA  is  reopening 
and  extending  the  registration  period  for 
such  persons  to  December  31. 1995. 
This  extension  applies  only  to  persons 
who  met  the  three  year  work  experience 
requirement  no  later  than  September  1. 
1991. 

NTTC  requested  clarification 
concerning  whether  a  person  who  is  not 
a  Registered  Inspector  can  perform  the 
tests  and  inspections  prescribed  in 


§  180.407(c),  under  the  super\'ision  of  a 
person  who  is  a  Registered  Inspector, 
provided  the  Registered  Inspector  signs 
the  test  or  inspection  forms.  RSPA 
allows  persons  not  meeting  the 
education  or  experience  qualification  to 
work  under  the  supervision  of  a  Register 
Inspector.  The  Registered  Inspector 
would  ensure  that  the  tests  or 
inspections  are  performed  according  to 
applicable  requirements  and  certify  the 
applicable  reports. 

RSPA  has  determined  that  good  cause 
exists  for  finding  that  notice  and  public 
procedure  are  unnecessary.  RSPA 
believes  that  any  further  delay  in 
issuing  these  regulations  would  create 
further  hardship  on  those  persons  who 
were  not  registered  before  December  31, 
1991.  and  on  their  employers.  This  rule 
provides  regulatory  relief  without 
adversely  affecting  safety.  For  these 
same  reasons,  these  amendments  are 
being  made  effective  without  the 
customary  30-day  delay  following 
publication. 

Although  an  opportunity  for  public 
comment  has  not  been  provided  prior  to 
the  issuance  of  this  interim  final  rule, 
RSPA  is  seeking  public  comment  to  this 
action.  All  comments  submitted  to  this 
interim  final  rule  will  be  addressed  in 
a  Federal  Register  publication  along 
with  comments  received  to  the  NPRM 
under  Docket  HM-183C. 

Rulemaking  Analyses  and  Notices 

A.  Executive  Order  12291  and  DOT 
Regulatory  Policies  and  Procedures 

This  interim  final  rule  does  not  meet 
the  criteria  specified  in  section  1(b)  of 
Executive  Order  12291  and,  therefore,  is 
not  a  major  rule.  The  rule  is  not 
considered  significant  under  the 
regulatory  policies  and  procedures  of 
the  Department  of  Transportation  (44  FR 
11034;  February  26, 1979).  This  Interim 
final  rule  does  not  impose  additional 
requirements  and.  in  fact,  will  provide 
regulatory  and  economic  relief  in  some 
areas.  A  supplement  to  the  draft 
regulatory  evaluation  for  Docket  HM- 
183C  has  been  placed  in  the  docket. 

B.  Executive  Order  12612 

This  rule  has  been  analyzed  in 
accordance  with  the  principles  and 
criteria  in  Executive  Order  12612 
("Federalism"). 

The  Hazardous  Materials 
Transportation  Act  (49  App.  U.S.C. 
1801-1819)  contains  express 
preemption  provisions  (49  App.  U.S.C. 
1811)  that  preempt  a  non-Federal 
requirement  if  (1)  compliance  with  both 
the  non-Federal  and  the  Federal 
requirement  is  not  possible;  (2)  the  non- 
Federal  requirement  creates  an  obstacle 
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to  accomplishment  of  the  Federal  law  or 
regulations;  or  (3)  it  is  preempted  under 
section  105(a)(4),  concerning  certain 
covered  subjects,  or  section  105(b). 
concerning  highway  routing.  Covered 
subjects  include: 

(i)  The  designation,  description,  and 
classification  of  hazardous  materials; 

(ii)  The  packing,  repacking,  handling, 
labeling,  marking,  and  placarding  of 
hazardous  materials; 

(iii)  The  preparation,  execution,  and 
use  of  shipping  documents  pertaining  to 
hazardous  materials  and  requirements 
respecting  the  number,  content,  and 
placement  of  such  documents; 

(iv)  The  written  noti^cation, 
recording,  and  reporting  of 
unintentional  release  in  transportation 
of  hazardous  material;  or 

(v)  The  design,  manufacturing, 
fabrication,  marking,  maintenance, 
reconditioning,  repairing,  or  testing  of  a 
package  or  container  which  is 
represented,  marked,  certifled,  or  sold 
as  qualifled  for  use  in  the  transportation 
of  hazardous  materials.  (49  App.  U.S.C. 
1804(a)(4)(A)  and  (B)). 

This  interim  final  rule  concerns 
design,  manufacturing,  repairing,  and 
other  requirements  for  packages 
represented  as  qualified  for  use  in  the 
transportation  of  hazardous  materials. 
This  interim  final  rule  preempts  State, 
local,  or  Indian  tribe  requirements  in 
accordance  with  the  standards  set  forth 
above.  The  HMTA  (49  App.  U.S.C. 
1804(a)(5))  provides  that  if  DOT  issues 
a  regulation  concerning  any  of  the 
covered  subjects  after  November  16, 
1990,  DOT  must  determine  and  publish 
in  the  Federal  Register  the  effective  date 
of  Federal  preemption.  That  effective 
date  may  not  be  earUer  than  the  90th 
day  following  the  date  of  issuance  of  the 
final  rule  and  not  later  than  two  years 
after  the  date  of  issuance.  RSPA  has 
determined  that  the  effective  date  of 
Federal  preemption  of  these 
requirements  will  be  90  days  after 
issuance  of  the  final  rule.  Thus,  RSPA 
lacks  discretion  in  this  area,  and 
preparation  of  a  federalism  assessment 
is  not  warranted. 

C.  Begulatdry  Flexibility  Act 

I  certify  this  rule  will  not  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities. 
There  are  no  direct  or  indirect  adverse 
economic  impacts  for  small  units  of 
government,  businesses,  or  other 
organizations. 

D.  Paperwork  Reduction  Act 

This  rule  will  have  no  changes  to  the 
information  collection  and 
recordkeeping  requirements  contained 
in  the  June  12, 1989  final  rule,  which 


were  approved  by  the  Office  of 
Management  and  Budget  (0MB)  under 
the  provisions  of  44  U.S.C.  chapter  35 
and  assigned  control  number  2137- 
0014. 

E.  Regulation  Identifier  Number  (RIN) 

A  regulation  identifier  number  (RIN) 
is  assigned  to  each  re^latory  action 
listed  in  the  Unified  Agenda  of  Federal 
Regulations.  The  ^eg  jlatory  Information 
Service  Center  publishes  the  Unified 
Agenda  in  April  end  October  of  each 
year.  The  RIN  number  contained  in  the 
heading  of  this  dccunent  can  be  used 
to  cross-reference  thi^  action  with  the 
Unified  Agenda. 

F.  National  Environn  ental  Policy  Act 

RSPA  has  conc'udod  that  this  interim 
final  rule  will  ha\  em  significant 
impact  on  the  en\  iro  iment  and  does  not 
require  the  preparatic  >n  of  an 
environmental  impact  statement  under 
the  National  Envi-on  nental  Policy  Act. 

List  of  Subjects  in  49  CFR  Part  107 

Administrative  prsctice  and 
procedure.  Hazardous  materials 
transportation.  Penal  ies.  Reporting  and 
recordkeeping  rec  uir  )ments. 

In  consideration  of  the  foregoing,  49 
CFR  part  107  is  aner  ded  as  follows: 

PART  1 07-41  AZA'^D'OUS  MATERIALS 
PROGRAM  PROC  EC  URES 

1.  The  authority  ci  ation  for  part  107 
continues  to  read  as  follows: 

Authority:  49  App.  U  S.C  1421(c);  1802, 
1804. 1805. 1806. 1608-1811, 1815;  Public 
Law  8»-670.  80  Stat.  93  3  (49  App.  U.S.C 
1653(d).  16551: 49  CFR  1.45  and  1.53  and 
app.  A  of  49  CFR  part  1- 

§107.502    [Amendfjd]  — 

2.  In  §  107.502,  in  paragraph  (f)(2),  the 
date  "December  31. :  991"  is  revised  to 
read  "December  31, '  995". 

Issued  in  Washingtor ,  DC,  on  August  30, 
1993,  under  authori'y  c  elegatcd  in  49  CFR 
Parti. 

G«orge  W.  Tenley,  )r., 
Acting  Administratcr,  I  esearch  and  Special 
Programs  Administntii  'n. 
[FR  Doc.  93-21544  Filed  9-2-93;  845  am) 

WLUNG  COOC  ni0-4O--* 


National  Highway  Traffic  Safety 
Administration 

49  CFR  Part  571 

[Docket  No.  90-05;  Notic*  5] 

RIN2127-AD51 

Federal  Motor  Vehicle  Safety 
Standards;  School  Bus  Passenger 
Seating  and  Crash  Protection 

AGENCY:  National  Highway  Traffic 
Safety  Administration  (NHTSA).  DOT. 
ACTION:  Final  rule;  technical  amendment 
and  denial  of  petitions  for 
reconsideration. 

SUMMARY:  This  notice  announces  the 
denial  of  two  petitions  for 
reconsideration  of  a  January  15,  1993 
final  rule  amending  Standard  No.  222, 
School  Bus  Passenger  Seating  and  Crash 
Protection.  The  final  rule  established 
requirements  for  wheelchair  securement 
devices  in  school  buses.  The  first 
petition  requested  reconsideration  of  the 
requirements  for  wheelchair  securement 
devices  incorporating  webbing  or  straps 
because  the  requirements  require  use  of 
safety  belt  type  webbing.  This  petition 
is  denied  because  the  agency  disagrees 
that  the  requirements  are  design 
restrictive. 

The  second  petition  requested  the 
addition  of  requirements  regulating  the 
performance  of  wheelchairs  as  items  of 
equipment  and  mandating  that  only 
wheelchairs  complying  with  those 
requirements  can  be  used  in  school 
buses.  In  addition,  the  second  petition 
requested  requirements  mandating  the 
use  of  the  wheelchair  securements/ 
occupant  restraints  by  wheelchair 
occupants  when  riding  on  school  buses 
As  explained  in  the  final  rule,  this 
petition  is  denied  because  the  agency 
does  not  have  the  authority  to  adopt 
such  requirements. 

This  notice  also  clarifies  that  the 
January  15,  1993  final  rule  applies  to  all 
school  buses. 

DATES:  The  amendments  made  in  this 
rule  are  effective  January  17,  1994. 

Any  petitions  for  reconsideration  of 
the  technical  amendment  must  be 
received  by  NHTSA  no  later  than 
October  4, 1993. 
ADDRESSES:  Any  petitions  for 
reconsideration  should  refer  to  the 
docket  and  notice  number  of  this  notice 
and  be  submitted  to:  Docket  Section, 
room  5109,  National  Highway  Traffic 
Safety  Administration.  400  Seventh 
Street,  SW.,  Washington.  DC  20590. 
(Docket  Room  hours  are  9:30  a.m.— 4 
p.m..  Monday  through  Friday.) 
FOR  FURTHER  INFORMATION  CONTACT: 
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Charles  R.  Hot!.  NRM-15.  OfHce  of 
Vehicle  Safety  Standards.  National 
Highway  Traffic  Safety  Administration. 
400  Seventh  Street.  SW..  Washington. 
DC  20590.  Telephone:  (202)  366-0247. 
SUPPIXMENTARY  INFORMATION:  On 
January  15.  1993.  NHTS.\  published  a 
final  rule  amending  Standard  No.  222. 
School  Bus  Passenger  Seating  and  Crash 
Protection,  to  require  school  buses 
designed  to  transport  persons  in 
wheelchairs  to  be  equipped  with 
wheelchair  securement  devices  and 
occupant  restraint  systems  meeting 
specified  performance  requirements  (58 
FR  4586).  Since  this  agency  does  not 
require  that  school  buses  be  designed  to 
transport  persons  in  wheelchairs,  the 
buses  subject  to  the  final  rule  will  be 
those  so  designed  on  a  voluntary  basis 
or  pursuant  to  a  legal  requirement  other 
than  one  issued  by  this  agency.  Among 
the  performance  requirements  in  the 
final  rule  are  ones  regarding  location 
and  minimum  strength  for  the 
anchorages  of  those  devices  and  systems 
and  ones  regarding  minimum  strength 
of  the  devices  and  systems  themselves. 
The  agency  received  two  petitions  for 
reconsideration  of  the  January  15  final 
rule.  As  explained  below,  these 
petitions  are  denied. 

Perfonnance  Criteria  for  Wheelchair 
Securement  Devices 

Kinedyne  petitioned  for 
reconsideration  of  the  requirements  for 
wheelchair  securement  devices  in 
S5.4.2.  Section  S5.4.2  requires 
wheelchair  securement  devices 
incorporating  webbing  or  straps  to 
comply  with  the  requirements  for  Type 
1  safety  belt  systems  in  S4.2.  S4.3.  and 
S4.4(a)  of  Standard  No.  209.  Seat  Belt 
Assemblies.  Section  S4.2  specifies 
webbing  performance  requirements 
such  as  breaking  strength,  elongation, 
colorfastness.  and  resistance  to  light, 
abrasion,  and  micro-organisms.  Section 
S4.3  specifies  hardware  performance 
requirements  such  as  corrosion  and 
temperature  resistance.  Finally,  S4.4(a) 
specifies  performance  requirements 
when  the  safety  belt  is  assembled. 

Kinedyne  believes  that  the 
requirement  in  S5.4.2  is  design 
restrictive  because  "it  limits  the  design 
of  the  webbing  and  associated  hardware 
to  seat  belt  type  products."  Kinedyne 
requested  replacement  of  these 
requirements  with  a  requirement  that 
webbing  for  wheelchair  securement 
anchorages  "be  capable  of  meeting  a 
minimum  ultimate  tensile  strength 
ratingof  6,000  lbs." 

NHTSA  disagrees  that  the 
requirements  of  S5.4.2  are  design 
restrictive.  Section  S5.4.2(b)  makes  it 
clear  that  the  means  of  wheelchair 


restraint  do  not  have  to  include  webbing 
or  straps.  In  addition.  S5.4.2(a)  does  not 
require  the  use  of  safety  belt  webbing  or 
straps:  however,  any  webbing  or  straps 
used  for  wheelchair  restraints  must 
comply  with  the  same  strength  and 
performance  requirements  that  apply  to 
safety  belts.  The  strength  requirement 
suggested  by  Kinedyne  (6.000  pounds) 
is  the  same  as  that  specified  for  Type  1 
safety  belt  systems  in  S4.2(b)  of 
Standard  No.  209.  Therefore,  the 
webbing  currently  used  by  Kinedyne 
should  comply. 

Kinedyne  did  not  elaborate  on  any 
specific  sections  of  the  referenced 
requirements  in  Standard  No.  209 
which  it  believes  will  restrict 
manufacturers  to  the  use  of  safety  belt 
webbing.  Kinedyne's  apparent 
confusion  may  be  the  result  of 
requirements  specified  for  certain 
components  that  are  found  in  safety  belt 
assemblies,  but  may  not  be  found  in  a 
particular  wheelchair  securement 
device  (i.e..  retractors).  These 
requirements  would  only  be  applicable 
if  the  wheelchair  securement  device 
incorporated  those  components. 

Wheelchair  Crash  worthiness 

Lyle  L.  Stephens.  C.E.O.  of  Dean 
Transportation,  Inc..  petitioned  the 
agency  to  "(e)stablish  mandatory 
performance  standards  for  the  use  of 
mobile  seating  on  school  buses 
comparable  to  that  for  bench  seating  on 
school  buses."  Mr.  Stephens  argued  that 
the  wheelchair  securement/occupant 
restraint  requirements  do  not  provide 
safety  t)enefits  comparable  to  those 
provided  for  students  using  bench  seats 
because  the  performance  of  the 
wheelchair  is  not  regulated. 

The  agency  did  not  include 
performance  requirements  for 
wheelchairs  in  the  January  15. 1993 
final  rule,  despite  a  number  of 
comments  requesting  such 
requirements,  because  the  agency  does 
not  have  authority  to  regulate 
wheelchairs  as  such,  since  they  are  not 
"motor  vehicle  equipment"  within  the 
meaning  of  section  102(4)  of  the 
National  Traffic  and  Motor  Vehicle 
Safety  Act  (Safety  Act:  15  U.S.C. 
1391(4)). 

Mr.  Stephens  made  two  arguments  for 
treating  wheelchairs  as  motor  vehicle 
equipment.  The  first  is  that  a  wheelchair 
should  be  regarded  as  a  removable 
vehicle  seating  system,  and  thus  the 
same  as  any  other  vehicle  seat.  The 
second  is  that  a  wheelchair  should  be 
regarded  as  a  child  restraint  system. 

With  regard  to  Mr.  Stephens'  first 
argument.  NHTSA  is  authorized  under 
the  Safety  Act  to  issue  motor  vehicle 
safety  standards  that  apply  to  the 


manufacture  and  sale  of  new  motor 
vehicles  and  new  items  of  motor  vehicle 
equipment.  Section  §  102(4)  of  the 
Safety  Act.  defines  the  term  "motor 
vehicle  equipment."  in  relevant  part,  as: 

any  system,  part,  or  component  of  a  motor 
vehicle  as  originally  manufactured  or  any 
similar  part  or  component  manufactured  or 
sold  for  replacement  or  improvement  of  such 
system,  part,  or  component  or  as  any 

accessory,  or  addition  to  the  motor  vehicle 

•   •   • 

Wheelchairs  fail  to  meet  the  principal 
criteria  of  the  definition,  since  they  are 
neither  part  of  a  motor  vehicle  as 
originally  manufactured,  nor  a  part  sold 
for  replacement  of  an  existing  part  in  a 
motor  vehicle.  A  wheelchair  could 
arguably  be  considered  "motor  vehicle 
equipment"  if  it  were  an  accessory.  In 
determining  whether  an  item  of 
equipment  is  considered  an  accessory, 
NHTSA  applies  two  criteria.  The  first 
criterion  is  whether  a  substantial 
portion  of  the  expected  usffof  the  item- 
is  related  to  the  operation  or 
maintenance  of  motor  vehicles.  The 
agency  determines  a  product's  expected 
use  by  considering  product  advertising, 
product  labeling,  and  the  type  of  store 
that  retails  the  product,  as  well  as 
available  information  about  the  actual 
use  of  the  product.  The  second  criterion 
is  whether  the  product  is  intended  to  be 
used  principally  by  ordinary  users  of 
motor  vehicles  (e.g..  items  normally 
used  by  professional  vehicle  repair  or 
maintenance  personnel  would  not 
qualify).  If  the  product  satisfies  both 
criteria,  then  the  product  is  considered 
to  be  an  "accessory"  and  thus  subject  to 
the  provisions  of  the  Safety  Act. 

In  general,  wheelchairs  are  not 
advertised  or  labeled  as  equipment  for 
use  in  motor  vehicles.  (NHTSA  is  aware 
of  two  exceptions  to  this  general  rule 
which  are  discussed  below.)  In  addition, 
available  information  does  not  indicate 
that  a  substantial  portion  of  the 
expected  use  of  the  average  wheelchair 
is  as  seating  in  motor  vehicles.  Under 
these  criteria,  the  types  of  wheelchairs 
known  to  the  agency  are  not  accessories 
and  thus  would  not  be  items  of  motor 
vehicle  equipment. 

With  regard  to  Mr.  Stephens'  second 
argument,  if  the  wheelchair  was 
designed  for  children  50  pound  or  less, 
the  wheelchair  might  be  considered  a 
"child  restraint  system"  and  be  required 
to  comply  with  the  requirements  of 
Federal  Motor  Vehicle  Safety  Standard 
No.  213.  Child  Restraint  Systems  (49 
CFR  571.213).  Standard  No.  213  defines 
a  "child  restraint  system"  as 

any  device  •  •  *  designed  for  use  in  a  motor 
vehicle  •  *  *  to  restrain,  seat,  or  position 
children  who  weigh  50  pounds  or  less. 


i 
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On  September  6, 1988,  the  agency  stated 
in  a  letter  to  Mr.  Robert  Daugherty  of 
Safety  Rehab  Systems,  Inc.,  that 
portions  of  two  wheelchairs  (the  "Safety 
Plus  Model  501"  and  the  "900  Series 
Transporter")  were  "child  restraint 
systems"  within  the  meaning  of  S3  of 
Standard  No.  213.  The  advertisements 
for  these  wheelchairs  indicate  that  they 
were  designed  so  that  a  portion  could  be 
separated  and  used  as  a  child  seat  in  a 
vehicle.  This  advertising  indicates  that 
a  substantial  portion  of  the  expected  use 
of  the  separable  portion  of  these 
wheelchairs  is  related  to  the  operation 
of  motor  vehicles,  and  therefore,  "motor 
vehicle  equipment."  In  addition, 
because  the  separable  portion  of  the 
wheelchairs  were  designed  to  restrain 
children  weighing  50  pounds  or  less, 
they  were  "child  restraint  systems" 
subject  to  the  requirements  of  Standard 
No.  213. 

Use  Requirement 

Mr.  Stephens  also  petitioned  the 
agency  to 

(m)ake  the  use  of  approved  wheelchair 
securement  equipment,  occupant  protection 
equipment,  and  forward-facing  seating  for  all 
seated  passengers  on  a  school  bus  mandatory. 

As  stated  previously,  NHTSA  has  the 
authority  under  the  Safety  Act  to  issue 
motor  vehicle  safety  standards  that 
apply  to  the  manufacture  and  sale  of 
new  motor  vehicles  and  new  motor 
vehicle  equipment.  However,  the  agency 
lacks  authority  under  the  Safety  Act  to 
issue  requirements  governing  the 
circumstances  and  manner  in  which 
motor  vehicles  and  motor  equipment  are 
used  by  the  public.  The  individual 
States,  not  the  Federal  government,  have 
authority  over  the  use  of  vehicles  and 
equipment.  Therefore,  while  NHTSA 
agrees  that  wheelchair  securements/ 
occupant  restraints  should  be  used,  it 
must  deny  Mr.  Stephens'  petition  to 
make  their  use  mandatory. 

Applicability 

In  the  Hnal  rule,  the  agency  added 
regulatory  language  to  Standard  No.  222 
stating  that  each  school  bus  designed  to 
carry  a  person  in  a  wheelchair  was 
required  to  comply  with  those 
requirements.  However,  the  regulatory 
text  of  the  final  rule  failed  to  amend 
S5(b),  which  limits  the  applicability  of 
the  S5  requirements  to  school  buses 
with  a  GVWR  of  10,000  pounds  or  less 
by  providing  that  those  buses  are  subject 
to  only  those  provisions  of  S5  that  are 
expressly  listed  in  S5(b).  The  final  rule 
should  have  amended  S5(b)  to  expressly 
add  the  wheelchair  securement/ 
occupant  restraint  requirements  to  the 
list  of  requirements  applicable  to  school 


buses  with  a  GVWR  of  10,000  pounds  or 
less. 

NHTSA  discussed  its  intention  to 
apply  the  wheelchair  securement/ 
occupant  restraints  requirements  in  S5.4 
to  all  school  buses  in  the  preambles  to 
both  the  notice  of  proposed  rulemaking 
(NPRM)  and  the  final  rule,  including 
those  with  a  GWVR  of  10,000  pounds  or 
less.  In  section  6  of  the  NPRM  preamble. 
Safety  belt  implications,  the  agency 
discussed  the  justification  for  requiring 
safety  belts  for  children  with  disabilities 
in  school  buses  with  a  GVWR  of  10,000 
pounds  or  less.  NHTSA  noted  its  belief 
that  a  significant  number  of  children 
with  disabilities  are  transported  in  those 
school  buses  and  statet  that  since  the 
designated  seating  positions  in  those 
school  buses  are  currently  required  to  be 
equipped  with  lap  belts,  there  would  be 
regulatory  symmetry  ir  requiring  those 
buses  to  be  equipf>ed  with  occupant 
restraints  for  children  in  wheelchairs: 

With  regard  to  providing  safety  belts  for 
children  in  wheelchairs  on  school  buses,  the 
agency  believes  that  a  sigrificant  numlier  of 
school  buses  used  to  transport  children  with 
disabilities  have  gross  vehicle  weight  ratings 
of  10.000  pounds  or  less,  and  are.  therefore, 
required  under  Standard  No.  222  to  be 
equipped  with  lap  belts  at  all  passenger 
seating  positions  *  •  *.  Thus,  there  is 
regulatory  symmetry  for  school  buses  with 
gross  vehicle  weight  ratings  of  10.000  pounds 
or  less.  (56  FR  48140,  48144,  September  24. 
1991.) 

Comments  on  the  NPRM  indicate  that 
the  public  understood  from  that 
document  that  the  agency  intended  to 
require  school  buses  with  a  GVWR  of 
10,000  pounds  or  less  to  comply  with 
the  wheelchair  securement/occupant 
restraints  requirements.  Some 
commenters  suggested  that  it  would  be 
inconsistent  to  require  safety  belts  for 
children  with  disabilities  in  all  school 
buses  and  to  require  lap  belts  for 
designated  seating  posi' ions  in  school 
buses  with  a  GVWR  of '  0,000  pounds  or 
less,  but  not  require  lap  belts  for 
designated  seating  posi  ions  in  school 
buses  with  a  higher  GVVR  (58  FR  4586, 
4590). 

The  agency's  intention  was  also 
reflected  in  \he  Final  Regulatory 
Evaluation,  and  in  the  ciscussion  of  that 
document  in  the  final  n  le  (58  FR  4586, 
4593).  The  estimates  of  he  costs  of 
complying  with  the  finel  rule  were 
based  on  all  school  buses,  not  just 
school  buses  with  a  GV^VR  of  more  than 
10,000  pounds. 

Therefore,  the  agency  finds  for  good 
cause  that  notice  and  opportunity  to 
comment  are  not  require  d.  This  final 
rule  extends  the  wheelc  lair 
securement/occupant  re  Uraint 
requirements  published  in  the  January 


15, 1993  final  rule  to  school  buses  with 
a  GVWR  of  10,000  pounds  or  less. 

This  final  rule  does  not  have  any 
retroactive  effect.  Under  section  103(d) 
of  the  National  Traffic  and  Motor 
Vehicle  Safety  Act  (Safety  Act;  15  U.S.C. 
1392(d)),  whenever  a  Federal  motor 
vehicle  safety  standard  is  in  effect,  a 
State  may  not  adopt  or  maintain  a  safety 
standard  applicable  to  the  same  aspect 
of  performance  which  is  not  identical  to 
the  Federal  standard,  except  to  the 
extent  that  the  State  requirement 
imposes  a  higher  level  of  performance 
and  applies  only  to  vehicles  procured 
for  the  State's  use.  Section  105  of  the 
Safety  Act  (15  U.S.C.  1394)  sets  forth  a 
procedure  for  judicial  review  of  final 
rules  establishing,  amending  or  revoking 
Federal  motor  vehicle  safety  standards. 
That  seertion  does  not  require 
submission  of  a  petition  for 
reconsideration  or  other  administrative 
proceedings  before  parties  may  file  suit 
in  court. 

Rulemaking  Analyses  and  Notices 

Executive  Order  12291  (Federal 
Regulation)  and  DOT  Regulatory 
Policies  and  Procedures 

NHTSA  has  examined  the  impact  of 
this  rulemaking  action  and  determined 
that,  it  is  not  "major"  within  the 
meaning  of  E.O.  12291.  However,  it  is 
"significant"  within  the  meaning  of  the 
Department  of  Transportation's 
regulatory  policies  and  procedures 
because  of  the  public  interest  associated 
with  this  rulemaking.  As  explained  in 
the  January  15, 1993  final  rule,  NHTSA 
estimated  that  2^545-2,561  new  school 
buses  will  be  affected,  at  a  cost  of  $822- 
$1,035  per  vehicle,  for  a  total  annual 
consumer  cost  of  $2,1 04,820- 
$2,633,670.  This  cost  estimate  included 
school  buses  with  a  GVWR  of  10,000 
pounds  or  less.  The  Final  Regulatory 
Evaluation  (FRE)  for  that  final  rule  is  in 
docket  90-05,  Notice  4.  A  copy  of  the 
FRE  may  be  obtained  by  vmting  to: 
Docket  Section.  NHTSA,  room  5109, 
400  Seventh  Street,  SW.,  Washington. 
DC  20590. 

Regulatory  Flexibility  Act 

NHTSA  has  also  considered  the 
impacts  of  this  final  rule  under  the 
Regulatory  Flexibility  Act.  I  hereby 
certify  that  this  rule  will  not  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities.  As 
explained  in  the  January  15. 1993  final 
rule,  the  cost  of  a  new  school  bus  is 
expected  to  increase  only  nominally. 
This  final  rule  does  not  add  to  those 
costs.  Therefore,  NHTSA  does  not 
anticipate  either  a  negative  impact  on 
sales  from  this  final  rule,  or  a  significant 
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increase  in  the  amount  States  currently 
spend  on  transporting  students. 

Paperwork  Reduction  Act 

In  accordance  with  the  Paperwork 
Reduction  Act  of  1980  (Pub.  L.  96-511). 
there  are  no  requirements  for 
information  collection  associated  with 
this  final  rule. 

National  Envimnmental  Policy  Act 

NHTSA  has  also  analyzed  this  Hnal 
rule  under  the  National  Environmental 
Policy  Act  and  determined  that  it  will 
not  have  a  significant  impact  on  the 
human  environment. 

£xeciifjVe  Order  12612  (Federalism) 

Finally.  NHTSA  has  analyzed  this 
rule  in  accordance  with  the  principles 
and  criteria  contained  in  E.O.  12612, 


and  has  determined  that  this  rule  will 
not  have  significant  federalism 
implications  to  warrant  the  preparation 
of  a  Federalism  Assessment. 

List  of  Subiects  in  49  CFR  Part  571 

Imports.  Motor  vehicle  safety,  Motor 
vehicles. 

In  consideration  of  the  foregoing.  49 
CFR  part  571  is  amended  as  follows: 

PART  571— FEDERAL  MOTOR 
VEHICLE  SAFETY  STANDARDS 

1.  The  authority  citation  for  part  571 
of  Title  49  continues  to  read  as  follows: 

Authority:  15  U.S.Q  1392. 1401. 1403. 
1407.  delegation  of  authority  at  49  CFR  1.50. 

2.  Section  571.222  is  amended  by 
revising  the  first  sentence  of  S5(b)(2)  to 
read  as  follows: 


$571,222    Standard  Na  222;  School  bus 
passenger  seating  and  crash  protection. 

•        •        •        •        • 


S5.  Bequirements.  (a) 


(b) 


(2)  The  requirements  of  S5.1.2,  S5.1.3. 
S5.1.4,  S5.1.5,  S5.3,  and  S5.4  of  this 
standard.  *  •  • 


Issued  on  August  30, 1993. 
Howard  M.  Smolkin. 

Executive  Director. 

IFR  Doc.  93-21481  Filed  »-2-93;  8:45  am] 
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This  section  of  the  FEDERAL  REGISTER 
contains  notices  to  the  public  of  the  proposed 
issuance  of  rules  and  regulations.  The 
purpose  of  these  notices  is  to  give  Interested 
persons  an  opportunity  to  participate  in  the 
rule  nnaking  prior  to  the  adoption  of  the  final 
rules. 


DEPARTMENT  OF  AGRICULTURE 

Agricultural  Marketing  Service 

7  CFR  Part  1160 

[DA-«2-29-B] 

RIN  05S1-AA44 

Fluid  Milk  Promotion  Program;  Order 

AGENCY:  Agricultural  Marketing  Service, 

USDA. 

ACTION:  Proposed  rule  and  notice  of 

referendum. 

SUMMARY:  This  proposed  rule  would 
establish  an  order  implementing  a 
national  program  for  fluid  milk 
promotion  and  consumer  education. 
The  program  will  be  funded  by  a 
mandatory  assessment  on  all  fluid  milk 
products  processed  and  marketed 
commercially  in  consumer-type 
packages  by  fluid  milk  processors  in  the 
48  contiguous  States.  The  order  is 
authorized  by  the  Fluid  Milk  Promotion 
Act  of  1990,  as  amended  by  the  Fluid 
Milk  Promotion  Act  Amendments  of 
1993.  A  proposal  to  establish  a  fluid 
milk  promotion  order  was  submitted  to 
the  Secretary  on  behalf  of  fluid  milk 
processors  marketing  at  least  30  percent 
of  the  volume  of  fluid  milk  products 
marketed  by  all  processors,  as  required 
by  the  statute. 

Notice  is  also  given  of  a  referendum 
to  be  held  to  determine  the  approval  of 
the  order  by  affected  fluid  milk 
processors. 

DATES:  A  referendum  will  be  conducted 
during  the  period  of  October  12  through 
October  21. 1993. 

FOR  FURTHER  INFORMATION  CONTACT: 
Bonnie  O,  Tanner,  Head,  Promotion  and 
Research  Sta^,  room  2968,  South 
Building,  P.O.  Box  96456,  Washington, 
DC  20090-6456.  (202)  720-6909. 
SUPPLEMENTARY  INFORMATION:  Prior 
document  in  this  proceeding: 

Invitation  to  Submit  Comments  and 
Notice  of  Public  Meeting:  Issued  April 
16, 1993:  published  April  21, 1993  (58 
FR  21512). 


This  proposed  rule  ha  ;  been  reviewed 
under  USDA  procedures  implementing 
Executive  Order  12291  and 
Departmental  Regulatior  1512-1  and 
has  been  classified  as  a  '  non-major" 
rule  under  the  criteria  cc  ntained 
therein. 

This  proposed  rule  hai  been  reviewed 
under  Executive  Order  12778.  Civil 
Justice  Reform.  This  action  is  not 
intended  to  have  a  retro;  ctive  effect. 
This  action  will  not  pretmpt  any  state 
or  local  laws,  regulation:.,  or  policies, 
unless  they  present  an  irreconcilable 
conflict  with  the  rule. 

The  Fluid  Milk  Promotion  Act  of  1990 
(Title  XIX,  subtitle  H,  of  the  Food, 
Agriculture,  Conservation,  and  Trade 
Act  of  1990)  provides  thit 
administrative  proceedings  must  be 
exhausted  before  parties  may  file  suit  in 
court.  Under  section  \9i  9K  of  the  Act, 
any  person  subject  to  a  f  uid  milk 
promotion  order  may  fll'i  with  the 
Secretary  a  petition  statitg  that  the 
order,  any  provisions  of  he  order,  or 
any  obligation  imposed  n  connection 
with  the  order  is  not  in  accordance  with 
law  and  requesting  a  modification  of  the 
order  or  to  be  exempted  from  the  order. 
A  person  subject  to  an  o  der  is  afforded 
the  opportunity  for  a  heiring  on  the 
petition.  After  a  hearing  the  Secretary 
would  rule  on  the  petition.  The  Act 
provides  that  the  distric  court  of  the 
United  States  in  any  dis'rict  in  which 
the  person  is  an  inhabitrnt,  or  has  his 
principal  place  of  business,  has 
jurisdiction  to  review  thg  Secretary's 
ruling  on  the  petition,  provided  a 
complaint  is  flled  not  later  than  20  days 
after  the  date  of  the  entry  of  the  ruling. 

Regulatory  Flexibility  Act 

Pursuant  to  requirements  set  forth  in 
the  Regulatory  Flexibility  Act  (RFA),  the 
Administrator  of  the  Agricultural 
Marketing  Service  (AMS)  has 
considered  the  economic  impact  of  this 
proposed  rule  on  small  entities. 

Tne  most  current  info-mation 
available  indicates  that  there  currently 
are  about  620  fluid  milk  processors  in 
the  48  contiguous  States.  This  proposed 
rule  for  the  fluid  milk  promotion 
program  exempts  about  40  percent  of 
these  processors  on  the  basis  that  they 
process  and  distribute  no  more  than 
500,000  pounds  of  fluid  milk  products 
per  month.  Small  businesses  in  the  fluid 
milk  processing  industr'  have  been 
deflned  by  the  Small  Business 
Administration  (13  CFR  121.601)  as 


those  employing  fewer  than  500 
employees.  Most  of  the  fluid  milk 
processors  subject  to  the  provisions  of 
the  fluid  milk  promotion  order  would 
be  classifled  as  small  entities. 

The  order  requires  each  fluid  milk 
processor  who  processes  and  markets 
commercially  over  500,000  pounds  of 
fluid  milk  products  per  month  to  remit 
20  cents  per  hundredweight  of  such 
products  for  six  months  during  the  first 
year  the  order  is  effective.  This 
collection  is  expected  to  total  about  $55 
million.  Because  the  20-cent  rate  would 
amount  to  less  than  2  percent  of  the  cost 
of  raw  milk  to  affected  processors,  the 
economic  impact  of  the  assessment 
would  not  be  significant. 

While  this  order  imposes  certain 
recordkeeping  requirements  on  the 
affected  fluid  milk  processors,  the 
information  required  under  the  order 
could  be  compiled  from  records 
currently  maintained  by  all  processors. 
Thus,  any  added  bujden  resulting  from 
increased  recordkeeping  would  be 
insignificant  when  compared  to  the 
benefits  that  are  exi>ected  to  accrue  to 
such  processors.  The  order's  provisions 
minimize  any  unnecessary  costs  or 
requirements. 

Although  the  order  imposes  some 
additional  costs  and  requirements  on 
the  affected  fluid  milk  processors,  the 
program  administered  under  this  order 
is  expected  to  maintain  and  expand  the 
markets  for  fluid  milk  products. 
Therefore,  any  additional  costs  should 
be  offset  by  the  beneflts  to  fluid  milk 
processors  derived  from  expanded 
markets  and  sales. 

Based  on  the  above,  the  Administrator 
of  AMS  has  determined  that  the 
issuance  of  this  proposed  rule  would 
not  have  a  significant  economic  effect 
on  a  substantial  number  of  small 
entities. 

Paperwork  Reduction 

In  accordance  with  the  Paperwork 
Reduction  Act  of  1980  (44  U.S.C. 
Chapter  35),  the  forms  and  reporting 
and  recordkeeping  requirements  that  are 
included  in  this  proposed  rule  have 
been  approved  by  the  Office  of 
Management  and  Budget  (0MB)  and 
were  assigned  0MB  No.  0581-0093. 
except  for  Board  member  nominee 
information  sheets  that  were  previously 
assigned  0MB  No.  0505-0001.  This 
action  sets  forth  the  provisions  of  an 
order  which  establishes  a  national 
program  for  fluid  milk  promotion  to  be 
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funded  by  fluid  milk  processors. 
Information  collection  requirements  that 
are  included  in  this  proposed  rule 
include: 

(1)  A  periodic  report  by  each  fluid 
milk  processor.  The  estimated 
maximum  number  of  respondents  who 
would  be  subject  to  monthly  reporting 
requirements  is  365.  They  would  submit 
one  report  for  each  of  the  second 
through  seventh  months  of  the  first  30 
months  of  the  program,  and  then  report 
monthly  if  the  program  is  continued. 
Since  fluid  milk  processors  who  process 
and  distribute  not  more  than  500,000 
pounds  of  fluid  milk  products  per 
month  are  exempted  from  the  order,  an 
estimated  additional  255  exempt 
processors  would  submit  only  one 
response  for  each  fiscal  period  (no  more 
frequently  than  once  per  year).  The 
estimated  average  reporting  burden  is  30 
minutes  per  response. 

(2)  A  nominee  background  statement 
form  for  Board  member  nominees.  The 
estimated  number  of  respondents  for 
this  form  is  60  during  the  first  year  of 
the  program  and  approximately  20 
annually  thereafter.  Each  respondent 
would  submit  one  response  per  year, 
with  an  estimated  average  reporting 
burden  of  60  minutes  per  response. 

(3)  A  requirement  to  maintain  records 
sufficient  to  verify  reports  submitted 
under  the  order.  The  estimated 
maximum  number  of  recordkeepers 
necessary  to  comply  with  this 
requirement  is  620,  each  of  whom  will 
have  an  estimated  average-annual 
burden  of  6  hours. 

It  should  be  noted  that  under  the  law 
the  promotion  program  expires  at  the 
end  of  1996. 

Preliminary  Statement 

The  Fluid  Milk  Promotion  Act  of  1990 
{Title  XIX,  subtitle  H,  of  the  Food. 
Agriculture.  Conservation,  and  Trade 
Act  of  1990,  Pub  L.  101-624),  which 
was  enacted  on  November  28,  1990,  and 
amended  on  August  11,  1993  (Pub.  L. 
103-72).  authorizes  the  establishment  of 
a  national  program  for  fluid  milk 
promotion.  The  program  is  to  be  funded 
by  a  mandatory  assessment  on  all  fluid 
milk  products  processed  and  marketed 
commercially  in  consumer-type 
packages  by  fluid  milk  processors 
within  the  48  contiguous  States.  A 
proposed  order  was  submitted  by  the 
Milk  Industry  Foundation,  which 
represents  fluid  milk  processors 
marketing  at  least  30  percent  of  all  fluid 
milk  products  being  marketed  in  the  48 
contiguous  States.  The  Secretary 
published  the  proposed  order  on  April 
21,  1993,  and  a  public  meeting  was  held 
April  29, 1993.  to  provide  an 
opportunity  for  interested  persons  to 


question  proponents  regarding  the 
proposal.  In  addition,  written  conmients 
were  invited,  to  be  submitted  no  later 
than  May  21.  1993.  Under  the  Act.  the 
Secretary  must  issue  a  fluid  milk 
promotion  order  if  approved  by  fluid 
milk  processors. 

In  addition  to  this  proposed  rule, 
other  rules  are  also  nece.ssary  to 
implement  the  program.  A  final  rule 
establishing  the  rules  for  conducting 
referenda  on  a  fluid  milk  promotion 
program  and  for  proceedings  on 
petitions  to  modify  or  be  exempted  from 
the  order  is  being  issued  concurrently 
with  this  document,  to  be  effective 

immediately. 

Notice  is  also  given  that  a  referendum 
will  be  conducted  during  the  period  of 
October  12.  through  October  21.  1993,  to 
determine  approval  of  the  fluid  milk 
promotion  order  by  affected  fluid  milk 
processors. 

Findings 

^Hllomments  regarding  the  proposed 
order  were  received  from  19  interested 
persons.  Five  of  the  comments 
supported  adoption  of  the  fluid  milk 
promotion  program,  with  some 
suggested  modifications.  Thirteen 
comments  opposed  the  program, 
although  several  opposing  comments 
indicated  that  some  of  the  opposition  is 
based  on  being  subject  to  the  assessment 
rather  than  to  the  merits  of  the  pro^m. 

Comments  favoring  adoption  of  tne 
program  were  received  from  the  Milk 
Industry  Foundation  (MIF),  proponent 
of  the  program;  Southern  Foods  Group, 
Inc.,  a  fluid  milk  processor  operating 
five  plants  in  Texas  and  Louisiana; 
National  Milk  Producers  Federation;  the 
American  Farm  Bureau  Federation;  two 
Cornell  University  researchers,  the 
Dairy  Institute  of  California;  and  Santee 
Dairies,  Inc.,  of  California.  MIF"s 
comments  stated  that  the  organization 
represents  approximately  200  fluid  milk 
processors  processing  approximately  80 
percent  of  the  nation's  fluid  milk 
products.  MIF  asserted  its  belief  that  a 
fluid  milk  promotion  order  will  be  very 
beneficial  to  the  nation's  fluid  milk 
processors,  dairy  farmers  and 
consumers. 

The  American  Farm  Bureau 
Federation's  comments  favored  seeing 
the  processor  promotion  program 
implemented,  and  strongly  supported 
maintaining  the  right  of  those  directly 
impacted  by  assessments  associated 
with  promotion  orders  to  determine  the 
implementation  and  continuation  of 
such  programs. 

A  spokesman  for  the  National  Milk 
Producers  Federation  (NMPF)  stated 
that  dairy  producers  welcome  the  fluid 
milk  processors'  effort  to  expand  fluid 


milk  markets.  He  described  the 
processor-funded  promotion  program  as 
complementing  the  ongoing  producer- 
financed  dairy  product  promotion, 
research  and  nutrition  education 
programs  carried  out  by  the  National 
Dairy  Promotion  and  Research  Board. 
NMPF  is  a  national  organization 
representing  a  substantial  majority  of 
U.S.  dairy  farmers  and  the  dairy 
cooperative  marketing  associations  they 
own  and  operate. 

The  Dairy  Institute  of  California  and 
Santee  Dairies.  Inc.,  supported 
establishment  of  the  proposed  program, 
expressing  a  belief  that  it  will  allow 
cooperative  action  between  existing 
state  and  regional  programs  to  achieve 
common  goals. 

Cornell  University  Professor  Olan  D. 
Forker  and  Research  Associate  John 
Lenz  submitted  comments  describing 
the  fluid  milk  processor  promotion 
program  as  a  responsible  approach  to 
the  development  of  a  comprehensive 
collective  marketing  strategy  for  the 
fluid  milk  industry.  They  noted  that  all 
economic  analyses  of  the  generic  fluid 
milk  advertising  and  promotion 
program  indicate  that  marginal  returns 
from  such  a  program  exceed  marginal 
costs,  and  that  processors  as  a  group 
share  in  the  benefits  generated  by  the 
current  producer-funded  program.  The 
researchers  concluded  that  processors 
will  benefit  from  increases  in  the 
advertising  and  promotion  efforts 
beyond  current  levels.  The  Cornell 
University  commentors  appended  to 
their  comments  two  research  reports 
documenting  the  success  of  fluid  milk 
advertising  in  increasing  fluid  milk 
sales. 

A  number  of  small  fluid  milk 
processors,  producer-handlers,  a  dairy 
farmer,  a  consumer  arid  the  food  service 
director  of  a  school  district  in 
Pennsylvania  submitted  comments 
opposing  implementation  of  the 
proposed  order.  Most  of  the  comments 
objected  to  the  proposed  assessments, 
with  some  commentors  arguing  that  the 
level  of  distribution  at  which  a 
processor  becomes  subject  to  the 
assessment  should  be  increased,  or  that 
all  producer-handlers  should  be  exempt 
from  assessment.  Other  comments 
asserted  that  the  rnonies  collected 
would  be  wasted  on  administrative 
costs  and  cause  more  paperwork,  and 
that  the  promotion  of  fluid  milk  is  not 
an  area  that  should  be  subject  to 
government  activity. 

Several  processors  indicated  that  they 
cannot  afford  to  pay  a  20-cent  per 
hundredweight  assessment,  and 
expressed  concern  that  the  fluid  milk 
promotion  program  can  be  expected  to 
benefit  only  large  processors  at  the 
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expense  of  smaller  processors,  causing 
local  advertising  and  sponsorship  of 
charitable  community  activities  to  be 
curtailed. 

One  processor  stated  that  it  sells  fluid 
milk  only  to  food  service  companies, 
with  no  store  sales,  and  that 
consequently  the  program  would  result 
only  in  costs,  with  no  benefit.  A  dair>' 
farmer-owned  cooperative  fluid  milk 
processor  argued  that  15  cents  pur 
hundredweight  is  already  being 
deducted  from  dairy  farmers'  returns  to 
cover  the  cost  of  the  producor-fanded 
advertising  and  promotion  program,  and 
that  an  additional  20-cent  deduction 
from  their  fluid  business  would  create 
an  excessive  burden  fur  dairy  farmers. 

The  dairy  farmer  commentor  opposed 
any  hirther  assessments  on  dairy 
farmers,  stating  the  assumption  that  any 
assessment  would  ultimately  come  out 
of  farmers'  pockets.  The  school  food 
service  dircMctor  argued  that  schools  are 
required  to  offer  milk  with  all  lunches, 
and  will  receive  no  benefit  from  the 
added  cost  that  would  be  passed  on  in 
increased  costs  for  milk  from 
processors. 

A  consumer  objected  to  the  fluid  rhilk 
promotion  program,  characterizing  the 
assessment  as  one  the  government 
should  be  reducing  rather  than 
implementing.  The  consumer  raised  the 
question  of  why  consumers  should  pay 
more  for  milk  so  other  consumers  can  be 
encouraged  to  drink  more  of  it. 

Under  the  provisions  of  the  Fluid 
Milk  Promotion  Act  of  1990  (the  Act), 
the  Secretary  is  required  to  issue  a 
promotion  order  that  complies  with  the 
authorizing  legislation.  The  Act 
provides  that  if  the  Secretary  receives  a 
proposed  order  from  processors 
representing  not  less  than  30  percent  of 
the  volume  of  fluid  milk  products 
marketed  by  all  processors,  he  must 
publish  the  proposal  for  public 
comment.  The  Secretary  is  then 
required  to  issue  a  promotion  order, 
taking  into  consideration  the  comments 
received  and  including  in  the  order  the 
provisions  necessary  to  ensure  that  the 
order  is  in  conformity  with  the 
requirements  and  declared  policy  of  the 
Act. 

A  proposed  order  was  received  from 
processors  representing  the  required 
share  of  the  nation's  marketings  of  fluid 
milk  products.  The  proposal  was 
published  and  comments  have  been 
received,  including  those  that  were 
received  at  a  public  meeting  held  to 
discuss  the  proposal.  Accordingly,  it  is 
now  incumbent  upon  the  Secretary  to 
issue  a  new  promotion  order  and  submit 
it  to  fluid  milk  processors  for  their 
approval. 


Some  modifications  of  the  order  as 
published  in  the  notice  asking  for 
comments  should  be  made  in  response 
to  comments  filed  end  for  the  purpose 
of  making  the  order  more  effective  and 
to  facilitate  the  administration  of  it. 
MIF  requested  that  the  p  roposed 
representative  month  for  c  etermining 
approval  of  the  ordar  for  the  first  fiscal 
period,  July  1992,  be  changed  to  a  later 
month  to  reflect  on  a  more  current  basis 
the  status  of  participants  i  i  the  market 
at  the  time  of  the  ir.itial  reerendum. 
MIF  stated  that  the  represt  ntative 
month  should  be  the  month  for  which 
the  most  recent  audited  sa  es  data  are 
available,  ond  suggested  ^  ay  or  June 
1993. 

It  cannot  be  assumed  thrt  audited 
sales  data  would  be  availa  >le  for  all 
fluid  milk  processors  with  n  three  or 
four  months  of  the  referen  lum. 
However,  experience  under  the  Federal 
order  program,  which  covt  rs  about  80 
percent  of  the  Grade  A  milk  supply 
available  for  fluid  use,  demonstrates 
that  in  total  there  is  little  c  ifference 
between  audited  and  unaudited  data.  It 
is  desirable,  then,  to  use  a^  current  a 
representative  period  as  is  pj^cticable  in 
terms  of  being  able  to  veriiy  s*l6s  data 
if  necessary.  Therefore,  tht 
representative  period  for  Lie  initial 
referendum  is  changed  to  May  1993. 

In  comments  filed  by  thu  American 
Farm  Bureau  Federation  q  lestions  were 
raised  about  the  possibility  of  conflict  of 
interest  arising  from  the  d<  finition  of  an 
"eligible  organization"  and  the  ability  of 
such  an  organization  to  ncninate  Board 
members  and  be  contracted  with  by  the 
Board  to  administe-  the  program.  The 
Farm  Bureau  asked  if  othe 
organizations  other  than  "eligible 
organizations"  would  be  considered 
interested  parties  for  purpnses  of 
nominating  Board  nembeis,  and 
whether  the  term  "mterestid  party" 
should  be  defined  in  the  o  der. 

It  should  not  be  recessaiy  to  define 
"interested  parties'  in  the  order.  The 
Secretary  should  be  able  tc  determine 
which  organizations  that  niay  wish  to 
nominate  Fluid  Milk  Promation  Board 
members  are  in  fad  "inlen  sted  parties." 
No  problem  of  conflict  of  i  iterest  is 
foreseen  in  the  provisions  iealing  with 
"eligible  organizations."  Any  such 
organization  would  be  sub  ect  to  audit, 
and  its  actions  in  administ  jring  the 
fluid  milk  promoticn  prog  am,  if  it 
assumed  that  respoisibilit  /  under  a 
contract  with  the  Board,  would  be 
subject  to  review  by  the  St  aretary. 

In  response  to  a  cuestior  raised  at  the 
public  meeting  about  the  appropriate 
Region  for  the  District  of  Columbia.  MIF 
stated  that  the  District  should  be 
included  in  Region  3  with  Delaware. 


Maryland,  Pennsylvania,  and  Virginia. 
Since  the  District  is  surrounded  by 
Maryland  and  Virginia,  Region  3  is  its 
logical  placement.  The  order  is  changed 
accordingly. 

MIF  also  indicated,  in  response  to  a 
question,  that  it  is  important  that  the 
program  be  implemented  as  quickly  as 
possible  because  of  time  constraints 
imposed  by  the  authorizing  legislation 
and  the  industry's  need  for  the  program. 
To  this  end,  MIF  would  have  no 
objection  to  allowing  the  solicitation  of 
nominations  for  the  Board  in  advance  of 
the  effective  date  of  the  order. 
Accordingly,  the  order  is  changed  to 
allow  the  solicitation  of  Board  member 
nominations  before  the  Grd«r  be<.cmes 
effective. 

At  the  public  meeting.  Southern 
Foods  Group,  Inc.  (SFG).  a  processor 
operating  5  plants  in  Texas  and 
Louisiana,  supported  the  non-brand 
aspect  of  the  promotion  activities 
authorized  by  the  order.  However,  the 
SFG  representative  expressed  concern 
about  the  possibihty  of  a  handler  buying 
advertising  space  in  close  proximity  to 
generic  advertising  placed  by  the  Board, 
resulting  in  the  impression  that  the 
combined  advertising  refers  to  the 
specific  handler's  brand.  MIF  stated  in 
written  comments  following  the  public 
meeting  that  it  would  recommend  to  the 
Board  that  it  require  any  publication 
receiving  Board  advertising  to  avoid 
placing  branded  advertising  in  close 
proximity  to  Board  advertising. 

SFG's  written  comments  included 
suggested  language  to  add  to  the 
provisions  of  the  order  specifying  duties 
of  the  Board  that  would  prohibit  such 
advertising  practices.  SFG's 
recommendation  has  merit,  and  it  is 
supported  in  principle  by  MIF. 
Accordingly,  the  suggested  language 
proposed  by  SFG  should  be  added  to  the 
section  specifying  duties  of  the  Board. 

Comments  filed  by  the  Dairy  Institute 
of  California  and  Santee  Dairies,  Inc., 
asserted  that  the  order  should  require 
the  grant  of  80  percent  of  assessments 
collected  from  California  processors  to 
the  California  state  advertising  program, 
rather  than  "up  to"  80  percent.  The 
California  processor  interests  also  stated 
that  the  order  should  require  that  such 
funds  be  remitted  within  30  days,  and 
that  the  California  Fluid  Milk  Processor 
Advisory  Board  be  provided 
documentation  that  the  amount  of 
assessments  paid  by  California 
processors  that  are  not  granted  back  to 
the  California  promotion  program  are 
spent  in  California. 

The  California  processor  promotion 
program  is  funded  by  a  level  of 
assessments  higher  than  the  assessments 
required  under  the  national  program. 
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The  level  of  funding  has  been  carefully 
considered  to  assure  California 
processors  a  strong  return  on  their 
assessment  for  promotion  over  the 
planned  3-year  program.  According  to 
the  terms  of  the  California  program, 
California  assessments  will  be  reduced 
by  the  amount  of  the  Federal  program 
assessment  with  the  understanding  that 
80  percent  of  the  Federal  assessment 
will  be  returned  to  the  California 
program.  The  success  of  the  California 
program  is  dependent  upon  receiving  all 
of  its  planned  funding  in  a  timely 
manner.  Therefore,  this  order  should 
incorporate  the  language  requested  by 
the  California  commentors. 

Comments  filed  by  the  American 
Farm  Bureau  Federation  and  Oak  Tree 
Dairy,  Inc.,  questioned  the  disposition 
of  funds  that  presumably  would  be 
collected  from  regulated  processors  as  a 
result  of  the  20-cent  assessment  being 
added  to  the  Federal  order  Class  I  price 
when  in  fact  the  processors  may  be 
exempt  from  the  assessment  because  of 
the  size  of  their  operations.  There  is  no 
provision  in  the  order  for  refunding 
such  assessments  because  there  is  no 
intention  that  they  .would  ever  be 
collected  in  such  a  situation. 

The  Farm  Bureau  and  MIF  both 
commented  on  the  need  to  change  the 
language  of  the  proposed  order  in  the 
section  dealing  with  the  required 
continuation  referendum.  A  producer- 
handler  representative  argued  that  the 
order  should  have  to  be  approved  by  at 
least  80  percent  of  the  processors  voting 
who  marketed  at  least  80  percent  of  the 
total  volume  of  milk  marketed  during 
the  representative  period.  The  changes 
requested  by  the  Farm  Bureau  and  MIF 
are  made  for  the  purpose  of  clarifying 
the  intent  of  the  proposed  order.  The 
level  of  approval  required  to  implement 
the  provisions  of  the  order  is  set  forth 
in  the  Act,  and  is  not  subject  to  change. 

Comments  relating  to  exemptions 
from  the  assessment  required  by  the 
order  were  received  from  a  number  of 
affected  persons.  The  school  food 
service  director  of  the  Tredyffin/ 
Easttown  School  District  in  Berwyn,  PA, 
proposed  that  if  the  order  is 
implemented,  milk  sold  to  schools  be 
exempted  from  the  assessment.  The 
operator  of  West  Dairies,  a  processor 
selling  directly  to  food  service 
companies,  suggested  an  exemption  for 
processors  with  less  than  10  percent 
store  business.  Ellen  Spear,  a  consultant 
representing  producer-handler  interests, 
argued  that  all  producer-handlers 
should  be  exempt  from  the  assessment 
because  they  are  already  subject  to  the 
15-cent  producer  promotion  program 
overseen  by  the  National  Dairy  Board. 


A  comment  from  Brown  Dairy,  of 
Coalville,  Utah,  stated  that  the  proposed 
exemption  level  of  300,000  pounds  of 
_^ fluid  milk  products  per  month  should 
'be  changed  to  500,000  pounds.  A 
similar  comment  from  Schoenberg 
Farms  of  Arvada,  Colorado,  suggested 
an  exemption  level  of  1,000,000  pounds, 
with  processors  marketing  more  than 
that  paying  the  assessment  on  only  that 
portion  of  their  marketings  over 
1,000,000  pounds  per  month.  MIF's 
comments  agreed  with  Brown  Dairy's 
that  an  exemption  level  of  500.000 
pounds  per  month  instead  of  300,000 
would  not  harm  the  effectiveness  of  the 
program  or  change  the  situation  of  a 
large  number  of  processors  with  a  very 
small  share  of  the  total  milk  volume. 

Comments  filed  on  behalf  of 
Heartland  E)airy  Limited  Partnership 
(Heartland),  a  fluid  milk  processor 
operating  in  the  Central  Arizona 
marketing  area,  argued  that  the  Fluid 
Milk  Promotion  Act  of  1990  did  not 
authorize  the  exemption  of  any  fluid 
milk  products  processed  and  sold 
within  the  48  contiguous  States  from  the 
promotion  program  assessment. 

Heartland's  comments,  and  all  others 
that  referred  to  the  proposed  exemption 
on  the  basis  of  the  volume  of  a 
processor's  disposition,  became  moot 
with  the  passage  of  the  "Fluid  Milk 
Promotion  Act  Amendments  of  1993." 
The  amendments  specify  that  the 
definition  of  a  "fluid  milk  processor" 
who  is  to  be  subject  to  the  20-cent 
assessment  be  limited  to  those  who 
process  and  market  commercially  more 
than  500,000  pounds  of  fluid  milk 
products  in  consumer-type  packages  per 
month. 

Order 

Included  herein  is  an  order 
establishing  a  Fluid  Milk  Promotion 
Program,  which  has  been  decided  upon 
as  the  detailed  and  appropriate  means  of 
effectuating  the  foregoing  conclusions. 

It  is  hereby  ordered  that  this  entire 
document  be  published  in  the  Federal 
Register. 

Referendum  Order  to  Determine 
Approval;  Determination  of 
Representative  Period;  and  Designation 
of  Referendum  Agent. 

It  is  hereby  directed  that  a  referendum 
be  conducted  during  the  period  of 
October  12  through  October  21, 1993,  in 
accordance  with  the  procedure  for  the 
conduct  of  referenda  being  issued 
concurrently  with  this  document  to 
determine  whether  the  following  order 
is  approved  by  fluid  milk  processors,  as 
defined  under  the  terms  of  the  order, 
who  during  the  following  representative 
period  were  engaged  in  the  aistribution 


of  fluid  milk  products  within  the  48 
contiguous  United  States. 

The  representative  period  for  the 
conduct  of  such  referendum  is  hereby 
determined  to  be  May  1993. 

The  agent  of  the  Secretary  to  conduct 
such  referendum  is  hereby  designated  to 
be  Patrick  S.  Clark. 

List  of  Subjects  in  7  CFR  Part  1160 

Fluid  milk  products.  Milk,  Promotion. 

It  is  hereby  proposed  that  Title  7  of 
the  Code  of  Federal  Regulations  be 
amended  by  adding  a  new  Subpart 
consisting  of  §§  1 160.101-1 160.508  to 
Part  1160  to  read  as  follows: 

PART  1160— FLUID  MILK  PROMOTION 
PROGRAM 

Subpart— Fluid  Milk  Promotion  Order 


Definitions 

Sec. 

1160.101 

Act. 

1160.102 

Department. 

1160.103 

Secretary. 

1160.104 

United  States. 

1160.105 

Board. 

1160.106 

Person. 

1160.107 

Fluid  milk  product. 

1160.108 

Fluid  milk  processor. 

1160.109 

Milk. 

1160.110 

Class  I  price. 

1160.111 

Promotion. 

1160.112 

Research. 

1160.113 

Fiscal  period. 

1160.114 

Eligible  organization. 

1160.115 

Milk  marketing  area. 

1160.116 

Initial  referendum. 

1160.117 

Continuation  referendum. 

National  Fluid  Milk  Processor  Promotion 

Board 

1160.200 

Establishment  and  membership. 

1160.201 

Term  of  ofTice. 

1160.202 

Nominations. 

1160.203 

Nominee's  agreement  to  serve. 

1160.204 

Appointment. 

1160.205 

Vacancies. 

1160.206 

Procedure. 

1160.207 

Compensation  and 

reimbursement. 

1160.208 

Powers  of  the  Board. 

1160.209 

Duties  of  the  Board. 

1160.210 

Expenses. 

1160.211 

Assessments. 

1160.212 

Influencing  governmental  action 

1160.213 

Adjustment  of  accounts. 

1160.214 

Charges  and  penalties. 

Promotion,  Consumer  Education  and 
Research 

1160.301    Promotion,  consumer  education 
and  research. 

Reports,  Books  and  Records 

1160.401    Reports. 

1160.402 

1160.403 


Books  and  records. 
ConHdential  treatment. 


Miscellaneous 

1160.501  Continuation  Referenda 

1 160.502  Proceedings  after  suspension  or 
termination. 


■I 
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1 160.503  Effect  of  suspension,  termination 
or  amendment. 

1160.504  Pvraonal  liability. 

1160.505  Patents,  copyrights,  inventions 
and  publications. 

1160.506  Amendments. 

1160.507  Report. 

1 160.508  Separability. 
Authority:  7  U.S  C.  6401-6417. 

Subpart— Fhikj  Milk  Promotion  Order 

Definitions 

11160.101    Act 

Act  means  the  Fluid  Milk  Promotion 
Act  of  1990.  Subtitle  H  of  Title  XIX  of 
the  Food.  Agriculture.  Conservation, 
and  Trade  Act  of  1990,  Public  Law  101- 
624.  7  U.S.C.  6401-6417.  and  any 
amendments  thereto. 

§1160.102    Department 

Department  means  the  United  State* 
Department  of  AgricuUure. 

11160.103    SecrMary. 

Secretary  means  the  Secretary  of 
Agriculture  of  the  United  States  or  any 
officer  or  employee  of  the  Department  to 
whom  authority  has  heretofore  been 
delegated,  or  to  whom  authority  may 
hereafter  be  delegated,  to  act  in  the 
Secretary's  stead. 

§1160.104    United  States. 

United  States  means  the  46 
contiguous  states  in  the  continental 
United  States  and  the  District  of 
Columbia,  except  that  United  States 
means  the  50  states  of  the  United  States 
of  America  and  the  District  of  Columbia 
under  the  following  provisions:  The 
petition  and  review  under  Section 
1999K  of  the  Act.  enforcement  under 
Section  1999L  of  the  Act.  and 
investigations  and  power  to  subpoena 
under  Section  1999M  of  the  Act. 

§116ai0S    Board 

Board  means  the  National  Processor 
Advertising  and  Promotion  Board 
established  pursuant  to  7  U.S.C. 
§  6407(b)(1)  and  this  subpart 
(hereinafter  known  as  the  National 
Fluid  Milk  Processor  Promotion  Board 
or  Board). 

11160.106    Pwson. 

Person  means  any  individual,  group 
of  individuals,  partnership,  corporation, 
association,  cooperative  or  other  entity. 

§1160.107    FluM  milk  product 

(a)  Fluid  milk  product  means  any  of 
the  following  products  in  fluid  or  frozen 
form:  Milk,  skim  milk,  lowfat  milk,  milk 
drinks,  buttermilk,  filled  milk,  and 
milkshake  and  ice  milk  mixes 
containing  less  than  20  percent  total 
solids,  including  any  such  products  that 


are  flavored,  cultured,  modifi  id  with 
added  nonfat  milk  solids,  cor  cenlrated 
(if  in  a  consumer-type  oackags).  or 
reconstituted. 

(b)  Fluid  milk  pmdu  7t  doej  not 
include  evaporated  or  :ondei  sed  milk 
(plain  or  sweetened),  evapore  led  or 
condensed  skim  milk  (plain  cr 
sweetened),  formulas  specifically 
prepared  for  infant  feeling  oi  dietary 
use  that  are  packaged  ii  hern  etically 
sealed  glass  or  all-mettl  conU  iners,  any 
product  that  contains  by  weitht  less 
than  6.5  percent  milk  solids,  ind  whey. 

§1160.108    RuWmilkprocesscr. 

(a)  Fluid  milk  processor  m(  ans  any 
person  who  processes  nnd  m;  rkets 
commercially  fluid  mi  k  proc  ucts  in 
consumer-type  packages  in  tl  e  United 
States,  except  that  the  erm  fl  aid  milk 
processor  shall  not  inc  ude  it  each  of 
the  respective  fiscal  periods  those 
persons  who  process  and  ma  ket  not 
more  than  500,000  potnds  o  such  fluid 
milk  products  during  t:ie  rep  -esentative 
month  set  forth  below: 

(1)  For  the  first  fiscal  period,  the 
representative  month  shall  bi  May  1993; 

(2)  For  the  second  fiscal  ptriod.  the 
representative  month  shall  b<  the  month 
that  the  Secretary  uses  as  the 
representative  month  in  the  ronduct  of 
the  continuation  referendum  and 

(3)  For  each  additioral  fiscal  period, 
the  representative  month  shf  II  be  the 
first  month  of  the  fiscal  peric  d. 

(b)  Any  person  who  did  nc  t  qualify  as 
a  fluid  milk  processor  'or  a  f  seal  period 
because  of  the  500.000-poun  i  limitation 
shall  not  later  qualify  as  a  fli  id  milk 
processor  during  that  fiscal  \  eriod  even 
though  tlie  monthly  volume  imitation 
is  later  exceeded  during  that  period. 

(c)  Any  person  who  qualif  ed  as  a 
fluid  milk  processor  for  a  fis:al  period 
and  whose  monthly  marketi  igs  of  fluid 
milk  products  later  become  i.OO.OOO 
pounds  or  less  shall  ho  long  ir  qualify  as 
a  fluid  milk  processor  durin ;  that  fiscal 
period  beginning  with  the  n*  ontb  in 
which  the  marketings  "irst  d  -opped 
below  the  volume  limitatior . 

(d)  For  the  purpose  of  det  jrmining 
qualification  as  a  fluid  milk  processor, 
each  processor  of  fluid  milk  products 
shall  report  for  the  represen  ative  month 
of  each  fiscal  period  tdie  hui  idredweight 
of  fluid  milk  products  proa  ssed  and 
marketed  by  die  processor. 


§11Sai09 

Milk  means  any  class  of  c  dw's  milk 
produced  in  the  United  Sta  es. 

§1160.110    Class  1  price. 

Class  I  price  is  the  price  I  hat  is 
established  for  Class  I  milk  in  each 
marketing  area  under  milk  narketing 


orders  authorized  by  the  Agricultural 
Marketing  Agreement  Act  of  1937.  as 
amended.  7  U.S.C.  601-674. 

§1160.111    Promotion. 

Pmmotion  means  the  following 
activities: 

(a)  Consumer  Education,  which 
means  any  program  utilizing  public 
relations,  advertising  or  other  means 
devoted  to  educating  consumers  about 
the  dusirable  characteristics  of  fluid 
milk  products  and  directed  toward 
increasing  the  general  demand  for  fluid 
milk  products. 

(b)  Advertising,  which  means  any 
advertising  or  promotion  program 
involving  only  fluid  milk  products  and 
directed  toward  educating  consumers 
about  the  positive  attributes  of  fluid 
milk  and  increasing  the  general  demand 
for  fluid  milk  products. 

§1160.112    Research. 

(a)  Research  means  market  research 
limited  to  the  support  of  promotion  and 
consumer  education  efforts. 

(b)  Research  does  not  include 
research  directed  to  product 
characteristics  such  as  nutrients; 
product  development  including  now 
products;  improved  technology  in 
production,  manufacturing  or 
processing:  or  any  other  efforts  not 
directly  applicable  to  measuring  or 
increasing  the  effectiveness  of 
promotion  and  consumer  education 
activities  in  expanding  sales  of  fluid 
milk  products. 

§116ai13    Fiscal  period. 

Fiscal  period  means  prior  to  a 
continuation  referendum,  the  initial 
period  of  up  to  30  months  that  this 
subpart  is  effective.  Thereafter,  the  fiscal 
period  shall  be  such  annual  period  as 
the  Board  may  determine,  except  that 
the  Board  may  provide  for  a  lesser  or 
greater  period  as  it  may  find  appropriate 
for  the  period  immediately  after  the 
initial  fiscal  period  to  assure  continuity 
of  fiscal  periods  until  the  beginning  of 
the  first  annual  fiscal  period. 

§116ai14    Eligible  organlzstion. 

Eligible  organization  means  an 
organization  eligible  to  nominate 
members  of  the  Board  and  which  meets 
the  following  criteria: 

(a)  Is  a  nonprofit  organization 
pursuant  to  Section  501(c)  (3).  (5),  or  (6) 
of  the  Internal  Revenue  Code  (26  U.S.C. 
501  (c)  (3).  (5).  or  (6)); 

(b)  Is  governed  by  a  board  comprised 
of  a  majority  of  fluid  milk  processors; 
and 

(c)  Represents  fluid  milk  processors 
on  a  national  basis  whose  members 
process  more  than  50  percent  of  the 
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Huid  milk  products  processed  and 
marketed  within  the  United  States. 

11160.115    Milk  marketing  WM. 

Milk  marketing  area  means  each  area 
within  which  milk  being  marketed  is 
subject  to  a  milk  marketing  order  issued 
pursuant  to  the  Agricultural  Marketing 
Agreement  Act  of  1937,  as  amended.  7 
U  S.C.  601-674.  or  applicable  state  laws. 

S  1160.1 16    kiitial  referendum. 

Initial  referendum  means  the 
referendum  among  fluid  milk  processors 
that  the  Secretary  conducted  prior  to  the 
effective  date  of  this  subpart. 

f  1 1 60. 1 1 7    Continuation  referendum. 

Continuation  referendum  means  that 
referendum  among  fluid  milk  processors 
that  the  Secretary  shall  conduct  as 
provided  in  $  1160.501. 

National  Fluid  Milk  Processor 
Promotion  Board 

§1160.200    Eatabllshment  and 
member  atiip. 

(a)  There  is  hereby  ustabUshed  a 
National  Fluid  Milk  Processor 
Promotion  Board  of  20  members.  15  of 
whom  shall  represent  geographic 
regions  and  five  of  whom  shall  be  at- 
large  members  of  the  Board.  To  the 
extent  practicable,  members 
representing  geographic  regions  shall 
represent  fluid  milk  processing 
operations  of  differing  sizes.  No  fluid 
milk  processor  shall  be  represented  on 
the  Board  by  more  than  one  member. 
The  at-large  members  shall  include  at 
least  three  fluid  milk  processors  and  at 
least  one  member  from  the  general 
public.  Except  for  the  member  or 
members  from  the  general  public, 
nominees  appointed  to  the  Board  must 
be  active  owners  or  employees  of  a  fluid 
milk  processor.  The  failure  of  such  a 
member  to  own  or  work  for  the  fluid 
milk  processor  with  whom  the  member 
was  associated  at  the  time  of  his  or  her 
appointment  to  the  Board  shall 
disqualify  that  member  for  membership 
on  the  Board  for  the  remainder  of  that 
term. 

(b)  In  selecting  the  15  Board  members 
who  represent  geographic  regions,  one 
member  shall  be  selected  from  each  of 
the  following  regions: 

Region  1.  Connecticut,  Maine,  Massachusetts, 

New  Hampshire,  Rhode  Island,  and 

Vermont. 
Region  2.  New  York  and  New  Jersey. 
Region  3.  Delaware.  Maryland,  Pennsylvania, 

Virginia,  and  the  District  of  Columbia. 
Region  4.  Georgia.  North  Carolina  and  South 

Carolina. 
Region  5.  Florida. 
Region  6.  Ohio  and  West  Virginia. 
Region  7.  Michigan,  Minnesota,  North 

Dakota.  South  Dakota  and  Wisconsin. 


Region  8.  Illinois  and  Indiana. 

Region  9.  Alal)aina,  Kentucky,  Ixiuisinna, 
Mississippi  and  Tennessee. 

Region  10.  Texas. 

Region  11.  Arkansas,  Iowa,  Kansas,  Missouri. 
Nebraska  and  Oklahoma. 

Region  12.  Arizona.  Colorado.  New  Mexico. 
Nevada,  and  Utah. 

Region  13.  Idaho,  Montana,  Oregon, 
Washington  and  Wyoming. 

Region  14.  Northern  California  which  shall 
be  composed  of  the  Northern  California 
Marketing  Area  and  the  South  Valley 
Marketing  Area  as  defined  by  the 
Stabilization  and  Marketing  Plan,  as 
amended,  issued  by  the  California 
Department  of  Food  and  Agriculture 
pursuant  to  the  provisions  of  Chapter  2. 
Part  3.  Division  21,  of  the  California 
Food  and  Agriculture  Code,  effective 
February  3. 1992. 

Region  15.  Southern  California  which  shall 
be  composed  of  the  Southern  California 
Marketing  Area  as  deHned  by  the 
Stabilization  and  Marketing  Plan,  as 
amended,  i.ssued  by  the  Califoniia 
Deptartment  of  Food  and  Agriculture 
pursuant  to  the  provisions  of  Chapter  2. 
Part  3,  Division  21,  of  the  California 
Food  and  Agriculture  Code,  effective 
February  3,1992. 

$1160.201    Term  of  off  ice. 

(a)  The  members  of  the  Board  shall 
serve  for  terms  of  three  years,  except 
that  the  members  appointed  to  the 
initial  Board  shall  serve  proportionately, 
for  terms  of  one  year,  two  years,  and 
three  years,  as  determined  by  the 
Secretary.  The  terms  of  all  Board 
members  shall  expire  upon  the 
suspension  or  termination  of  the  order 
except  as  provided  in  §  1160.502. 

(b)  No  member  shall  serve  more  than 
two  consecutive  terms,  except  that  any 
member  who  is  appointed  to  serve  for 
an  initial  term  of  one  or  two  years  shall 
be  eligible  to  be  reappointed  for  a  3-year 
term. 

§1160.202    Nominations. 

Nominations  for  members  of  the 
Board  shall  be  made  in  the  following 
manner; 

(a)  The  Secretary  shall  solicit 
nominations  for  the  initial  Board  from 
individual  fluid  milk  processors  and 
other  interested  parties,  including 
eligible  organizations.  Fluid  milk 
processors  and  other  interested  parties 
may  submit  nominations  for  positions 
on  the  Board  for  regions  in  which  they 
are  located  or  market  fluid  milk,  and  for 
at-iarge  members.  Eligible  organizations 
may  submit  a  slate  of  nominees  for  seats 
in  all  regions  and  for  al-large  members. 

(b)  After  the  appointment  of  the  initial 
Board,  the  Secretary  shall  announce  at 
least  180  days  in  advance  of  the 
expiration  of  members'  terms  that  such 
terms  are  expiring,  and  shall  solicit 
nominations  for  such  positions  in  the 


manner  described  in  paragraph  (a)  of 
this  section.  Nominations  for  such 
positions  should  be  submitted  to  the 
Secretary  not  less  than  120  days  prior  to 
the  expiration  of  members'  terms. 

§  1 160.203    NominM's  agra«m«nt  to  sarva. 
Each  nominee  for  Board  membership 
must  nie  with  the  Secretary  at  the  time 
of  nomination  a  written  agreement  to 
serve  on  the  Board  if  appointed. 

§1160.204    Appointment 

From  the  nominations  made  pursuant 
to  §  1160.202.  the  Secretary  shall 
appoint  the  members  of  the  Board  on 
the  basis  of  representation  provided  for 
in  §§1160.200  and  1160.201. 

§1160.205    Vacancies. 

To  fill  any  vacancy  occasioned  by  the 
death,  removal,  resignation,  or 
disqualiHcation  of  any  member  of  the 
Board,  the  Secretary  shall  appoint  a 
successor  from  the  most  recent  list  of 
nominations  made  by  individual  fluid 
milk  processors  and  other  interested 
parties,  including  eligible  organizations, 
for  the  Board,  or  from  nominations 
made  by  the  Board. 

§  1 1 60.206    Procedure. 

(a)  A  majority  of  the  members  shall 
constitute  a  quorum  at  a  properly 
convened  meeting  of  the  Board.  Any 
action  of  the  Board  shall  require  the 
concurring  votes  of  at  least  a  majority  of 
those  present  and  voting.  The  Board 
shall  establish  rules  concerning  timely 
notice  of  meetings. 

(b)  The  Board  may  take  action  upon 
the  concurring  votes  of  a  majority  of 
members  by  mail,  telephone,  telegraph, 
or  other  means  of  electronic 
communication  when,  in  the  opinion  of 
the  chairperson  of  the  Board,  such 
action  must  be  taken  before  a  meeting 
can  be  called.  Action  taken  by  this 
emergency  procedure  is  valid  only  if  all 
members  are  notified  and  provided  the 
opportunity  to  vote  and  any  telephone 
vote  is  confirmed  promptly  in  writing. 
Any  action  so  taken  shall  have  the  same 
force  and  effect  as  though  such  action 
had  been  taken  at  a  properly  convened 
meeting  of  the  Board. 

§  1 1 60.207    Compensation  and 
reimbursement 

The  members  of  the  Board  and 
trustees,  if  any.  named  under 
§  1160.502,  shall  serve  without     . 
compensation  but  shall  be  reimbursed 
for  necessary  and  reasonable  expenses 
incurred  by  them  in  the  performance  of 
their  duties  under  this  subpart. 

§1160.208    Powara  of  tha  BMrd. 

The  Board  shall  have  the  following 
powers: 
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(a)  To  receive  and  evaluate,  or  on  its 
own  initiative  develop,  and  budget  for 
plans  or  projects  to  educate  consumers 
and  promote  the  use  of  fluid  milk 
products  and  to  make  recommendations 
to  the  Secretary  regarding  such 
proposals; 

(b)  To  administer  the  provisions  of 
this  subpart  in  accordance  with  its 
terms  and  provisions; 

(c)  To  make  rules  and  regulations  to 
effectuate  the  terms  and  provisions  of 
this  subpart: 

(d)  To  receive,  investigate,  and  report 
to  the  Secretary-  complaints  of  violations 
of  the  provisions  of  this  subpart; 

(e)  To  employ  such  persons  as  the 
Board  deems  necessary  and  determine 
the  duties  and  compensation  of  such 
persons; 

(f)  To  contract  with  eligible 
organizations  or  other  persons  to 
conduct  activities  authorized  pursuant 
to  this  subpart; 

(g)  To  select  committees  and 
subcommittees  of  the  Board  members,  to 
adopt  bylaws,  and  to  adopt  such  rules 
for  the  conduct  of  its  business  as  it  may 
deem  advisable; 

(h)  To  recommend  to  the  Secretary 
amendments  to  this  subpart;  and 

(i)  With  the  approval  of  the  Secretary. 
to  invest,  pending  disbursement 
pursuant  to  a  plan  or  project,  funds 
collected  through  assessments 
authorized  under  §  1160.211  in,  and 
only  in,  obligations  of  the  United  States 
or  any  agency  thereof,  in  general 
obligations  of  any  State  or  any  political 
subdivision  thereof,  in  any  interest- 
bearing  account  or  certiHcate  of  deposit 
of  a  bank  that  is  a  member  of  the  Federal 
Reserve  System,  or  in  obligations  fully 
guaranteed  as  to  principal  and  interest 
by  the  United  States. 

S  1160.209    DutiM  of  the  Board. 

The  Board  shall  have  the  following 
duties: 

(a)  To  meet  not  less  than  annually, 
and  to  organize  and  select  from  among 
its  members  a  chairperson,  who  may 
serve  for  a  term  of  one  year  and  not 
more  than  two  consecutive  terms,  and  to 
select  such  other  officers  as  may  be 
necessary; 

(b)  To  prepare  and  submit  to  the 
Secretary  for  approval  a  budget  for  each 
fiscal  period  of  the  anticipated  expenses 
and  disbursements  in  the  administration 
of  this  subpart,  including  a  description 
of  and  the  probable  costs  of  consumer 
education,  promotion  and  research 
projects.  However,  for  the  initial  fiscal 
period,  the  budget  shall  be  such  sum  as 
may  be  collected  from  assessments  paid 
during  that  period; 

(c)  To  develop  and  submit  to  the 
Secretary  for  approval  promotion  and 


consumer  education,  end  research  plans 
orprojects; 

(d)  To  the  extent  practicalile,  carry  out 
consumer  education  and  promotion 
programs  under  §  1160.301  in  such  a 
manner  as  to  ensure  that  ad  /ertising 
coverage  in  each  of  the  regions  defined 
in  §  1160.200  is  proportiom  te  to  funds 
collected  from  each  such  re  >ion; 

(e)  To  disseminate  infurnation  to 
fluid  milk  processors  or  eligible 
organizations; 

(0  To  maintain  minutes,  books  and 
records  that  accurately  reflect  all  of  the 
acts  and  transactions  of  the  Board, 
which  shall  be  available  to  he  Secretary 
for  inspection  and  audit,  and  prepare 
and  promptly  report  minutes  of  each 
Board  meeting  to  the  Secretary  and 
submit  such  reports  from  time  to  time 
to  the  Secretary  as  the  Secretary  may 
prescribe,  and  to  account  with  respect  to 
the  receipt  and  disbursement  of  all 
funds  entrusted  to  it; 

(g)  To  enter  into  contract?  or 
agreements,  with  the  appro"al  of  the 
Secretary,  with  such  persons  and 
organizations  as  the  Board  nay  approve 
for  the  development  and  conduct  of 
activities  authorized  under  his  subpart 
and  for  the  payment  of  the  cost  thereof 
with  funds  collected  througi 
assessments  pursuant  to  §  1160.211  and 
income  from  such  assessments.  Any 
such  contract  or  agreement  shall 
provide  that: 

(Ij  The  contractors  shall  develop  and 
submit  to  the  Board  a  plan  cr  project 
together  with  a  budget(s)  showing  the 
estimated  cost  of  such  plan  or  project; 

(2)  Any  such  plan  or  project  shall  be 
adopted  upon  approval  of  the  Secretary; 
and 

(3)  The  contracting  party  shall  keep 
accurate  records  of  all  of  its  transactions 
and  make  periodic  reports  to  the  Board 
of  all  activities  conducted  pursuant  to 
the  contract  or  agreement,  a  id  provide 
accounts  of  all  funds  received  and 
expended,  and  such  other  rt  ports  as  The 
Secretary  or  the  Board  may  -equire.  The 
Secretary  or  employees  of  the  Board 
periodically  may  audit  the  records  of 
the  contracting  parties; 

(h)  For  the  initial  fiscal  period,  the 
Board  shall  contract,  to  the  extent 
practicable  and  subject  to  the  approval 
of  the  Secretary,  with  an  eligible 
organization  to  carry  out  the  provisions 
of  this  subpart: 

(i)  To  prepare  and  make  public,  at 
least  annually,  a  report  of  its  activities 
and  an  accounting  for  funds  received 
and  expended: 

(j)  To  have  an  audit  of  its  financial 
statements  conducted  by  a  certified 
public  accountant  in  accordance  with 
generally  accepted  auditing  standards. 
at  the  end  of  the  first  15  morths  of  the 


initial  fiscal  period,  at  the  end  of  the 
initial  fiscal  period,  and  at  least  once 
each  fiscal  period  thereafter  as  well  as 
at  such  other  times  as  the  Secretary  may 
request,  and  to  submit  a  copy  of  each 
such  audit  report  to  the  Secretary; 

(k)  To  give  the  Secretary  the  same 
notice  of  meetings  of  the  Board  and 
committees  of  the  Board,  including 
actions  conducted  under  §  1160.206(b), 
as  is  given  to  such  Board  or  committee 
members  in  order  that  the  Secretary,  or 
a  representative  of  the  Secretary,  may 
attend  such  meetings; 

(1)  To  submit  to  the  Secretary  such 
information  pursuant  to  this  subpart  as 
may  be  requested; 

(m)  The  Board  shall  take  reasonable 
steps  to  coordinate  the  collection  of 
assessments,  and  promotion,  education, 
and  research  activities  of  the  Board, 
with  the  National  Dairy  Promotion  and 
Research  Board  established  under 
section  113(b)  of  the  Dairy  Production 
Stabilization  Act  of  1983  (7  U.S.C. 
4504(b));  and 

(n)  The  Board  shall  conduct 
advertising  using  third  parties  only 
through  contracts  which  shall  prohibit 
the  third  party  from  selling,  offering  for 
sale,  or  otherwise  making  available 
advertising  lime  or  space  to  private 
industry  members  conducting  brand- 
name  advertising  which  immediately 
precedes,  follows,  appears  in 
juxtaposition,  or  appears  in  the  midst  of 
Board-sponsored  advertising. 

§1160.210    Expenses. 

(a)  The  Board  is  authorized  to  incur 
such  expenses  (including  provision  for 
a  reasonable  reserve)  as  the  Secretary 
finds  are  reasonable  and  likely  to  be 
incurred  by  the  Board  for  its 
administration,  and  to  enable  it  to 
exercise  its  powers  and  perform  its 
duties  in  accordance  with  the 
provisions  of  this  subpart;  except  that, 
after  the  Board's  first  year,  it  shall  not 
spend  on  its  administration  more  than 
5  percent  of  the  assessments  collected 
during  any  fiscal  period  subsequent  to 
the  initial  fiscal  period.  Such 
administrative  expenses  shall  be  paid 
from  assessments  collected  pursuant  to 
§1160.211. 

(b)  The  Board  shall  reimburse  the 
Secretary  for  administrative  costs 
incurred  by  the  Department  from 
assessments  collected  pursuant  to 
§1160.211. 

(c)  Within  30  days  after  funds  are 
remitted  from  Regions  14  and  15,  the 
Board  shall  provide  a  grant  of  80%  of 
such  funds  to  the  entity  authorized  by 
the  laws  of  the  State  of  California  to 
conduct  an  advertising  program  for  fluid 
milk  products  in  that  State  for  the 
purpose  of  implementing  a  coordinated 
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advertising  program  in  the  markets 
within  those  regions.  Such  grant  shall 
be  provided  with  the  approval  of  the 
Secretary  on  the  following  conditions: 

(1)  The  granted  funds  shall  be  utilized 
to  implement  a  fluid  milk  promotion 
campaign  within  the  markets  within 
those  regions.  Verification  of  the 
implementation  of  this  program  shall  be 
provided  to  the  Board. 

(2)  The  Board  shall  ensure  that  the 
recipients  of  these  funds  implement  a 
research  and  evaluation  program  to 
determine  the  effect  of  such  program  on 
consumption  of  fluid  milk  within  the 
region. 

(3)  The  recipient  of  these  funds  must 
provide  to  the  Board  data  from  the 
research  and  evaluation  programs  so 
that  the  Board  can  determine  the  effect 
of  the  program  on  consumption  of  fluid 
milk. 

11160.211    AsMssmenta. 

(a)  (1)  Each  fluid  milk  processor  shall 
pay  to  the  Board  or  its  designated  agent 
an  assessment  of  $.20  per 
hundredweight  of  fluid  milk  products 
processed  and  marketed  commercially 
in  consumer-type  packages  in  the 
United  States  by  such  fluid  milk 
processor:  Provided,  however,  that  for 
the  initial  fiscal  period  the  assessment 
due  pursuant  to  this  section  shall  be 
paid  only  on  fluid  milk  products 
marketed  during  the  second  through  the 
seventh  months  of  that  fiscal  period. 
Producer-handlers  required  to  pay 
assessments  under  section  113(g]  of  the 
Dairy  Production  Stabilization  Act  of 
1983  (7  U.S.C.  4504(g)),  and  not  exempt 
under  §  1160.108,  shall  also  pay  the 
assessment  under  this  subpart.  No 
assessments  are  required  on  fluid  milk 
products  exported  from  the  United 
States.  If  the  Board  is  not  in  place  by  the 
date  the  first  assessments  are  to  be 
collected,  the  Secretary  shall  have  the 
authority  to  receive  assessments  on 
behalf  of  the  Board,  and  shall  remit  such 
assessments  to  the  Board  when  it  is 
convened. 

(2)  Within  30  days  after  the  effective 
date  of  this  subpart,  the  Secretary  shall 
announce  the  establishment  of  the 
assessment  each  month  in  the  Class  I 
price  announcement  in  each  milk 
marketing  area  by  adding  it  to  the  Class 
I  price  for  the  following  month.  In  the 
event  the  assessment  is  suspended  for  a 
given  month,  the  Secretary  shall  inform 
all  fluid  milk  processors  of  the 
suspension  in  the  Class  I  price 
announcement  for  that  month.  The 
Secretary  shall  also  inform  fluid  milk 
processors  marketing  fluid  milk 
products  in  areas  not  subject  to  milk 
marketing  orders  administered  by  the 


Secretary  of  the  establishment  or 
suspension  of  the  assessment. 

(3)  Each  processor  responsible  for 
remitting  an  assessment  shall  remit  it  to 
the  Board  not  later  than  tlie  last  day  of 
the  month  following  the  month  that  the 
assessed  milk  was  marketed. 

(b)  Such  assessments  shall  not: 

(1)  Reduce  the  prices  paid  under  the 
Federal  milk  marketing  orders  issued 
under  section  8c  of  (he  Agricultural 
Adjustment  Act  (7  U.S.C.  608c). 
reenacted  with  amendments  by  the 
Agricultural  Marketing  Agreement  Act 
of  1937; 

(2)  Otherwise  be  deducted  from  the 
amounts  that  handlers  must  pay  to 
producers  for  fluid  milk  products  sold 
to  a  processor;  or 

(3)  Otherwise  be  deducted  from  the 
price  of  milk  paid  to  a  producer  by  a 
handler,  as  determined  by  the  Secretary. 

(c)  Money  remitted  to  the  Board  or  the 
Board's  designated  agent  shall  be  in  the 
form  of  a  negotiable  instrument  made 
payable  to  the  Board  or  its  agent,  as  the 
case  may  be.  Processors  must  mail 
remittances  and  reports  specified  in 
§§1160.108,  1160.211(a)(1),  1160.213, 
1160.214.  and  1160.401  to  the  location 
designated  by  the  Board  or  its  agent. 


S1160.212 
action. 


Influencing  governmental 


No  funds  collected  by  the  Board 
under  this  subpart  shall  in  any  manner 
be  used  for  the  purpose  of  influencing 
governmental  policy  or  action,  except  to 
recommend  to  the  Secretary 
amendments  to  this  subpart. 

$1160.213    Adjustment  of  accounts. 

Whenever  the  Board  or  the  Secretary 
determines  through  an  audit  of  a 
processor's  reports,  records,  books  or 
accounts  or  through  some  other  means 
that  additional  money  is  due  the  Board 
or  to  such  processor  from  the  Board,  the 
Board  shall  notify  that  person  of  the 
amount  due  or  overpaid.  If  the  processor 
owes  money  to  the  Board,  it  shall  remit 
that  amount  by  the  next  date  for 
remitting  assessments  as  provided  in 
§1160.211.  If  the  processor  has 
overpaid,  that  amount  shall  be  credited 
to  its  account  and  applied  against 
amounts  due  in  succeeding  months. 

$  1 1 60.21 4    Charges  and  penalties. 

(a)  hate-payment  charge.  Any  unpaid 
assessments  shall  be  increased  1.5 
percent  each  month  beginning  with  the 
day  following  the  date  such  assessments 
were  due.  Any  remaining  amount  due, 
which  shall  include  any  unpaid  charges 
previously  made  pursuant  to  this 
section,  shall  be  increased  at  the  same 
rate  on  the  corresponding  day  of  each 
month  thereafter  until  paid.  For  the 


purpose  of  this  section,  any  assessment 
determined  at  a  date  later  than 
prescribed  by  this  subpart  because  of 
the  failure  of  a  processor  to  submit  a 
report  to  the  Board  when  due  shall  be 
considered  to  have  been  payable  by  the 
date  it  would  have  been  due  if  the 
report  had  been  filed  when  due.  The 
receipt  of  a  payment  by  the  Board  will 
be  based  on  the  earlier  of  the  postmark 
date  or  the  actual  date  of  receipt. 

(b)  Penalties.  The  Secretary  may 
assess  any  person  who  violates  any 
provision  of  this  subpart  a  civil  penalty 
of  not  less  than  $500  nor  more  than 
$5,000  for  each  such  violation.  In  the 
case  of  a  willful  failure  to  pay  an 
assessment  as  required  by  this  subpart, 
in  addition  to  the  amount  due,  the 
Secretary  may  assess  an  additional 
penalty  of  not  less  than  $10,000  nor 
more  than  $100,000  for  each  such 
violation.  The  amount  of  any  such 
penalty  shall  accrue  to  the  United 
States,  which  may  recover  such  amoimt 
in  a  civil  suit.  The  remedies  provided  in 
this  section  are  in  addition  to.  and  not 
exclusive  of,  other  remedies  that  may  be 
available  by  law  or  in  equity. 

Promotion,  Consumer  Education  and 
Research 

S 1 1 60.301    Promotion,  consumer 
education  and  research. 

(a)  The  Board  shall  receive  and 
evaluate,  or  on  its  own  initiative 
develop,  and  submit  to  the  Secretary  for 
approval  any  plans  or  projects 
authorized  in  §§  1160.208  and  1160.209. 
Such  plans  or  projects  shall  provide  for: 

(1)  The  establishment,  issuance, 
effectuation,  and  administration  of 
consumer  education,  promotion  and 
research  activities  with  respect  to  fluid 
milk  products;  and 

(2)  The  evaluation  of  consumer 
education,  promotion  and  research 
activities  implemented  under  the 
direction  of  the  Board,  and  the 
communication  of  such  evaluation  to 
fluid  milk  processors  and  the  public. 

(b)  The  Board  shall  periodically 
review  or  evaluate  each  plan  or  project 
authorized  under  §  1160.301(a)  to 
ensure  that  it  contributes  to  an  effective 
program  of  promotion,  consumer 
education  and  research.  If  the  Board 
finds  that  any  such  plan  or  project  does 
not  further  the  purposes  of  the  Act,  the 
Board  shall  terminate  that  plan  or 
project. 

(c)  No  plan  or  project  authorized 
under  §  1160.301(a)  may  employ  unfair 
or  deceptive  acts  or  practices  with 
respect  to  the  quality,  value  or  use  of 
any  competing  product. 

(d)  No  plan  or  project  authorized 
under  §  1160.301(a)  may  make  use  of  a 
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brand  or  trade  name  of  a  fluid  milk 
product,  except  that  this  paragraph  does 
not  preclude  the  Board  from  offering 
program  material  to  commercial  parties 
to  use  under  such  terms  and  conditions 
as  the  Board  may  prescribe,  subject  to 
approval  by  the  Secretary. 

Reports.  Books  and  Records 

S  1160.401    Reports. 

Each  fluid  milk  processor  marketing 
milk  and  paying  an  assessment  under 
§  1160.211  shall  be  required  to  report 
upon  the  remittance  of  such 
assessments  such  information  as  the 
Board  or  the  Secretary  may  require. 
Such  information  shall  include  but  not 
be  limited  to  the  following: 

(a)  The  quantity  of  fluid  milk 
products  marketed  that  is  subject  to  the 
collection  of  the  assessment: 

(b)  The  amount  of  assessment 
remitted; 

(c)  The  reason,  if  necessary,  why  the 
remittance  is  less  than  the  number  of 
hundredweights  of  milk  multiplied  by 
20  cents:  and 

(d)  The  date  any  assessment  was  paid. 

5 1 1 60.402  Books  and  records. 

Each  person  subject  to  this  subpart 
shall  maintain  and  make  available  for 
inspection  by  agents  of  the  Board  and 
the  Secretary  such  books  and  records  as 
are  necessary  to  carry  out  the  provisions 
of  this  subpart  and  the  regulations 
issued  hereunder,  including  such 
records  as  are  necessary  to  verify  any 
reports  required.  Such  books  and 
records  shall  be  retained  for  at  least  two 
years  beyond  the  fiscal  period  of  their 
applicability. 

11160.403  Confidential  treatment 

(a)  All  persons,  including  agents  and 
former  agents  of  the  Board,  all  officers 
and  employees  and  all  former  officers 
and  employees  of  the  E>epartment,  and 
all  officers  and  all  employees  and  all 
former  officers  and  employees  of 
contracting  agencies  having  access  to 
commercial  or  financial  information 
obtained  from  such  books,  records  or 
reports  under  the  Act  and  this  subpart 
shall  keep  such  information 
confidential,  and  not  make  it  available 
to  Board  members.  Only  those  persons, 
as  determined  by  the  Secretary,  who 
have  a  specific  need  for  such 
information  in  order  to  effectively 
administer  the  provisions  of  this  subpart 
shall  have  access  to  such  information.  In 
addition,  they  shall  disclose  only  that 
information  the  Secretary  deems 
relevant,  and  then  only  in  a  suit  or 
administrative  hearing  brought  at  the 
discretion,  or  upon  the  request,  of  the 
Secretary,  or  to  which  the  Secretary  or 
any  o^cer  of  the  United  States  is  a 


party,  and  involving  this  subpart. 
Nothing  in  this  section,  however,  shall 
be  deemed  to  prohibit: 

(1)  The  issuance  of  general  statements 
based  upon  the  reports  of  the  number  of 
processors,  individuals,  groups  of 
individuals,  partnerships,  corporations, 
associations,  cooperatives,  or  other 
entities  subject  to  this  subpart  or 
statistical  data  collected  from  such 
sources,  which  statements  do  not 
identify  the  information  furnished  by 
any  such  parties,  and 

(2)  The  publication,  at  the  direction  of 
the  Secretary,  of  the  name  of  any 
processor,  individuals,  group  of 
individuals,  partnei^ship.  corporation, 
association,  cooperative,  or  other  entity 
that  has  been  adjudged  to  have  violated 
this  subpart,  together  with  a  statement 
of  the  particular  provisions  of  the 
subpart  so  violated. 

(b)  Except  as  otherwise  provided  in 
this  subpart,  information  obtained 
under  this  subpart  may  be  made 
available  to  another  agency  of  the 
Federal  Government  for  a  civi!  or 
criminal  law  enforcement  activity  if  the 
activity  is  authorized  by  law  aid  if  the 
head  of  the  agency  has  made  a  written 
request  to  the  Secretary  specif'ing  the 
particular  information  desired  and  the 
law  enforcement  activity  for  which  the 
information  is  sought. 

(c)  Any  person  violating  this  section, 
on  conviction,  shall  be  subject  to  a  fine 
of  not  more  than  $1,000  or  to 
imprisonment  for  not  more  then  1  year, 
or  both,  and  if  such  person  is  an  agent 
of  the  Board  or  an  officer  or  enr  ployee 
of  the  Department  shall  be  removed 
from  office. 

(d)  Nothing  in  this  subsection 
authorizes  the  Secretary  to  withhold 
information  from  a  duly  authorized 
committee  or  subcommittee  of  Congress. 

Miscellaneous 

§  1 160.501    Continuation  referenda. 

(a)  At  the  request  of  the  Board,  but  not 
later  than  one  month  after  the  initial 
fiscal  period,  the  Secretary  sha  1 
conduct  a  referendum  among  those 
persons  who  the  Secretary  determines 
were  fluid  milk  processors  durng  a 
representative  period,  as  deternined  by 
the  Secretary,  to  determine  wht'ther  the 
order  should  be  suspended  or 
terminated. 

(b)  The  Secretary  at  any  time  may 
conduct  a  referendi  m  among  tl  ose 
persons  who  the  Secretary  dete'mines 
were  fluid  milk  processors  during  a 
representative  period,  as  determined  by 
the  Secretary,  on  whether  to  suspend  or 
terminate  the  order.  The  Secretary  shall 
hold  such  a  referendum  at  the  rsquest 
of  the  Board  or  of  any  group  of  .such 


processors  that  among  them  marketed 
during  a  representative  period,  as 
determined  by  the  Secretary,  10  percent 
or  more  of  the  volume  of  fluid  milk 
products  marketed  in  the  United  States 
by  all  fluid  milk  processors. 

(c)  Any  su.spension  or  termination  of 
the  order  on  the  basis  of  a  referendum 
conducted  pursuant  to  this  section  must 
be  favored: 

(1)  By  at  least  50  percent  of  the  fluid 
milk  processors  voting  in  the 
referendum;  and 

(2)  By  fluid  milk  processors  voting  in 
the  referendum  that  marketed  during  a 
representative  period,  as  determined  by 
the  Secretary,  40  percent  or  more  of  the 
volume  of  fluid  milk  product?  marketed 
in  the  United  States  by  all  processors  of 
fluid  milk. 

(d)  If  the  Secretary  determines  that  the 
.suspension  or  termination  of  the  order 
is  favored  in  the  manner  set  forth  in 

§  1160.501(c),  the  Secretary  shall  take 
such  action  within  6  months  of  such 
determination. 

§  1 1 60. 502    Proceedings  after  suspensior< 
or  termination. 

(a)  Upon  the  suspension  or 
termination  of  this  subpart,  the  Board 
.shall  recommend  to  the  Secretary  not 
more  than  five  of  its  members  to  ser\'e 
as  tru.stees  for  the  purpose  of  liquidating 
the  affairs  of  the  Board.  Once  the 
Secretary  has  designated  such  members 
as  trustees,  they  shall  become  trustees  of 
all  the  funds  and  property  that  the 
Board  owns,  possesses,  or  controls, 
including  unpaid  and  undelivered 
property  or  any  other  unpaid  claim 
existing  at  the  time  of  such  termination. 
The  actions  of  such  trustees  shall  be 
subject  to  approval  by  the  Secretary. 

(b)  The  said  trustees  shall: 

(ij  Serve  as  trustees  until  discharged 
by  the  Secretary; 

(2)  Carry  out  the  obligations  of  the 
Board  under  any  contract  or  agreements 
that  it  entered  pursuant  to  §§  1160.208 
and  1160.209: 

(3)  Account  for  all  receipts  and 
di.sbursements  and  deliver  to  any  person 
designated  by  the  Secretarj'  all  property 
on  hand,  together  with  all  books  and 
records  of  the  Board  and  the  trustees: 
and 

(4)  At  the  request  of  the  Secretary, 
execute  such  assignments  or  other 
instruments  necessary  or  appropriate  to 
vest  in  the  Secretary's  designee  full  title 
and  right  to  all  of  the  funds,  property, 
and  claims  of  the  Board  or  the  trustees. 

(c)  The  Secretary's  designee  shall  be 
subject  to  the  same  obligations  with 
respect  to  funds,  property  or  claims 
transferred  or  delivered  pursuant  to  this 
subpart  as  the  Board  and  the  trustees. 

(a)  The  Board,  the  trustees  or  the 
Secretar)''s  designee  shall  deliver  to  the 
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Secretary  any  residual  funds  not 
required  to  pay  liquidation  expenses, 
which  funds  may  be  used,  to  the  extent 
practicable,  to  continue  one  or  more  of 
the  promotion,  research  or  nutrition 
education  plans  or  projects  authorized 
pursuant  to  this  subpart. 

f  11 60.503    Effect  of  suspension, 
termination  or  smendment 

Unless  otherwise  expressly  provided 
by  the  Secretary,  the  suspension  or 
termination  of  this  subpart  or  of  any 
regulation  issued  pursuant  hereto,  or  the 
issuance  of  any  amendment  to  either 
thereof,  shall  not: 

(a)  Affect  or  waive  any  right,  duty, 
obligation,  or  liability  of  the  Board  or  its 
trustees  which  shall  have  arisen  or 
which  may  hereafter  arise  in  connection 
with  any  provision  of  this  subpart  or 
any  regulation  issued  thereunder; 

(b)  Release  or  extinguish  any  violation 
of  this  subpart  or  any  regulation  issued 
thereunder;  or 

(c)  Affect  or  impair  any  rights  or 
remedies  of  the  United  States,  the 
Secretary,  or  any  person,  with  respect  to 
any  such  violation. 

5 1 1 60.504  PsrsonsI  liability. 

No  member  or  employee  of  the  Board 
shall  be  held  personally  responsible, 
either  individually  or  jointly,  in  any 
way  whatsoever  to  any  person  for  errors 
in  judgment,  mistakes,  or  other  acts  of 
either  commission  or  omission  by  such 
member  or  employee,  except  for  acts  of 
dishonesty  or  willful  misconduct. 

1 1 1 60. 505  Patents,  copy  rights,  inventions 
and  publications. 

Any  patents,  copyrights,  trademarks, 
inventions  or  publications  developed 
through  the  use  of  funds  collected  under 
the  provisions  of  this  subpart  are  the 
property  of  the  United  States 
Government  as  represented  by  the 
Board,  and  shall,  along  with  any  rents, 
royalties,  residual  payments,  or  other 
income  from  the  rental,  sale,  leasing, 
franchising,  or  other  uses  of  such 
patents,  copyrights,  inventions,  or 
publications,  inure  to  the  benefit  of  the 
Board.  Section  1160.502  governs  the 
disposition  of  all  such  property  upon 
suspension  or  termination  of  this 
subpart. 

S  1160.506    Amendmente. 

The  Secretar)'  may  from  time  to  time 
amend  provisions  of  this  subpart.  Any 
interested  person  or  organization 
aH'ected  by  the  provisions  of  the  Act 
may  propose  amendments  to  the 
Secretary. 

S1 160.507    Report 

The  Secretary  shall  provide  annually 
for  an  independent  evaluation  of  the 


effectiveness  of  the  fluid  milk 
promotion  program  carried  out  under 
this  subtitle  during  the  previous  Tiscal 
year,  in  conjunction  with  the  evaluation 
of  the  National  Dairy  Promotion  and 
Research  Board  established  under 
section  113(b)  of  the  Dairy  Production 
Stabilization  Act  of  1983  (7  U.S.C. 
4504(b)). 

§1160.506    Separability. 

If  any  provision  of  this  subpart  is 
declared  invalid  or  the  applicability 
thereof  to  any  person  or  any 
circumstances  is  held  invalid,  such 
declaration  or  holding  shall  not  offset 
the  validity  of  the  remainder  of  this 
subpart  or  the  applicability  thereof  to 
other  persons  or  circumstam:BS. 

Dated:  August  30.  199.1 
Eugene  Branstool, 

Assistant  Secretary,  Marketing  and  Inspection 

Services. 
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Commodity  Credit  Corporation 

7  CFR  Parts  1405  and  1413 
RIN  0560-AC74 

Common  Provisions  for  the  1994 
Wheat,  Feed  Grains,  Cotton,  and  Rice 
Programs,  and  Cost  Reduction 
Options 

AGENCY:  Commodity  Credit  Corporation, 

USDA. 

ACTION:  Proposed  rule. 

SUMMARY:  The  Agricultural  Act  of  1949, 
as  amended  (1949  Act),  sets  forth 
numerous  discretionary  provisions  that 
may  be  implemented  by  the  Commodity 
Credit  Corporation  (CCC)  with  respect  to 
the  1994  crops  of  wheat,  feed  grains, 
upland  and  extra  long  staple  (ELS) 
cotton,  and  rice.  The  Food  Security  Act 
of  1985,  as  amended  (1985  Act),  permits 
the  Secretary  of  Agriculture  to  take 
certain  actions  related  to  nonrecourse 
loans  and  acreage  reduction  programs  if 
it  is  determined  that  they  will  reduce 
total  direct  and  indirect  commodity 
program  costs  without  adversely 
affecting  incomes  of  small-  and 
medium-sized  producers.  CCC  proposes 
to  make  the  following  program 
determinations  with  respect  to  the  price 
support  and  production  adjustment 
programs:  The  percentage  of  the 
estimated  deficiency  payments  that 
should  be  made  available  in  advance  to 
producers  of  the  1994  crop  of  wheat, 
feed  grains,  cotton,  and  rice;  the  types 
of  crops  that  may  not  be  planted  on 
"flexible  acreage";  whether  to  permit 
targeted  option  payments  (TOP); 


whether  to  allow  the  planting  of 
designated  crops  on  up  to  one-half  of 
the  reduced  acreage;  whether  to  allow 
the  planting  of  oats  on  wheat  and  feed 
grains  acreage  conservation  reserve 
(ACR);  whether  to  allow  planting  of 
conserving  crops  on  ACR;  whether  to 
allow  alternative  crops  on  conserving 
use  acreage  for  payment;  and  whether  to 
implement  cost  reduction  options.  This 
proposed  rule  sets  forth  CCC's  proposed 
action  regarding  these  determinations. 

DATES:  Comments  must  be  received  on 
or  before  October  4, 1993  in  order  to  be 
assured  of  consideration. 

ADDRESSES:  Interested  persons  are 
invited  to  submit  written  comments  to 
Acting  Deputy  Administrator,  Policy 
Analysis,  P.O.  Box  2415,  Washington, 
DC  20013-2415,  telephone  202-720- 
7583. 

FOR  FURTHER  INFORMATION  CONTACT: 
James  A.  Langley,  Senior  Policy 
Analyst,  Office  of  the  Deputy 
Administrator,  Policy  Analysis, 
Agricultural  Stabilization  and 
Conservation  Service  (ASCS),  U.S. 
Department  of  Agriculture  (USDA), 
room  3090-S,  P.O.  Box  2415, 
Woshington,  DC  20013-2415  or  call 
202-690-0445. 

SUPPLEMENTARY  INFORMATION: 

Executive  Order  12991  and 
Departmental  Regulation  1512-1 

This  proposed  rule  has  been  reviewed 
under  USDA  procedures  established  in 
accordance  with  Executive  Order  12291 
and  Departmental  Regulation  1512-1 
and  has  been  designated  as  "major".  It 
has  been  determined  that  these  program 
provisions,  if  implemented,  will  result 
in  an  annual  effect  on  the  economy  of 
SlOO  million  or  more. 

Preliminary  Regulatory  Impact 
Analysis 

The  Preliminary  Regulatory  Impact 
Analysis  describing  the  options 
considered  in  developing  this  proposed 
determination  and  the  impact  of  the 
implementation  of  each  option  is 
available  on  request  from  the  above- 
named  individual. 

Executive  Order  12778 

This  proposed  rule  has  been  reviewed 
in  accordance  with  Executive  Order 
12778.  The  provisions  of  the  proposed 
rule  are  not  retroactive  and  preempt 
State  laws  only  to  the  extent  such 
provisions  are  inconsistent  with  State 
laws.  Before  any  judicial  action  may  be 
brought  concerning  these  provisions, 
the  administrative  appeal  remedies  at  7 
CFR  part  780  must  be  exhausted. 
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Federal  Asautance  Programs 

The  titles  and  numbers  of  the  Federal 
Assistance  Programs,  as  found  in  the 
catalog  of  Federal  Domestic  Assistance, 
to  which  this  rule  applies  are  as  follows: 


THtea 

Numbers 

Commodity  Loans  and  Purchases 
Cotton  Production  Stabilization  .... 
Feed  Grains  Production  Stabiliza- 
tion   „ 

Wheat  Productkxi  Stat)<tization  .... 
Rice  Production  Stabilization  

10.051 
10.052 

10.055 
10.058 
10065 

Regulatory  Flexibility  Act 

It  has  been  determined  that  the 
Regulatory  Flexibility  Act  is  not 
applicable  to  this  proposed  rule  since 
CCC  is  not  required  by  5  U.S.C.  553  or 
any  other  provision  of  law  to  publish  a 
notice  of  proposed  rulemaking  with 
respect  to  the  subject  matter  of  this  rule. 

Enviroomental  Evaluation 

It  has  been  determined  by  an 
environmental  evaluation  that  this 
action  will  have  no  significant  impact 
on  the  quality  of  human  environment. 
Therefore,  neither  an  Environmental 
Assessment  nor  an  Environmental 
Impact  Statement  is  needed. 

Executive  Order  12372 

This  program/activity  is  not  subject  to 
the  provisions  of  Executive  Order 
12372,  which  requires 
intergovernmental  consultation  with 
State  and  local  ofHcials.  See  the  Notice 
related  to  7  CFK  part  3015,  subpart  V. 
published  at  48  FR  29115  (June  24, 
1983). 

Paperwork  Reduction  Act 

If  the  discretionary  provisions  set 
forth  in  this  proposed  rule  are 
implemented,  there  will  not  be  any 
increase  in  the  burden  associated  with 
completing  the  program  participation 
forms.  The  impact  of  these  provisions. 
if  implemented,  provide  the  producer 
with  new  or  revised  options  concerning 
the  crops  the  producer  decides  to  plant 
or  is  authorized  to  plant,  but  the 
provisions  do  not  require  additional 
paperwork.  The  information  collection 
requirements  of  7  CFR  part  1413  have 
been  cleared  under  OMB  No.  0560-0092 
through  June  30, 1993.  ASCS  has 
resubmitted  the  information  collection 
requirements  to  the  Office  of 
Management  and  Budget  (OMB)  to 
request  an  extension  of  the  clearance 
period.  Public  reporting  burden  for 
these  collections  is  estimated  to  average 
15  minutes  per  response,  including  time 
for  reviewing  instructions,  searching 
existing  data  sources,  gathering  and 
maintaining  the  data  needed,  and 


completing  and  rt  viewing  the  ;ollection 
of  information.  S*nd  comment". 
regarding  this  burden  estimate  or  any 
other  aspect  of  this  collection,  ncluding 
suggestions  for  reducing  the  bi  rden.  to 
the  Department  o  Agriculture, 
Clearance  Officer  OIRM,  room  404-W. 
Washington  DC  2  )250;  and  to  the  Office 
of  Management  and  Budget,  Paperwork 
Reduction  Project,  (OMB  No.  0560- 
0092)  Washingtor ,  DC  20503. 

Background 

This  proposed  ~ule  would  amend  7 
CFR  part  1413  to  set  forth  the 
determination  of  whether  certain 
discretionary  cos'  reduction  options  of 
the  1985  Act  will  be  i.mpleinen  ed. 
Accordingly,  the  Secretary  may  take  the 
following  actions  if  it  is  deternrined  that 
they  will  reduce  *otal  direct  and  indirect 
commodity  program  costs  without 
adversely  affectir  g  incomes  of  small- 
and  medium-sized  producers:  la]  Enter 
into  the  commercial  market  to  purchase 
commodities  covered  by  nonrecourse 
loans  if  the  cost  would  be  less  *han  later 
acquiring  the  commodity  through  loan 
defaults:  (b)  provide  for  settlerr.ent  of 
nonrecourse  loans  (including 
nonrecourse  loans  to  producers  under 
the  Farmer-Owned  Reserve  Program)  at 
less  than  hill  principal  plus  interest;  or 
(c)  reopen  signup  to  allow  producers  to 
bid  for  conversion  of  planted  acreage  to 
diverted  acreage  witli  payment  in  kind 
from  commodity  stocks. 

If,  after  the  coniment  period,  no  cost 
reduction  options  are  implemented 
under  the  final  rule,  the  Secretary  still 
reserves  the  right  to  initiate  at  &  later 
date  any  action  authorized  by  section 
1009  of  the  1985  Act,  including  the  right 
to  reopen  and  change  a  contract  entered 
into  by  a  producer  under  the  program  if 
the  producer  voluntarily  agrees  to  the 
change. 

This  proposed  rule  would  also  amend 
7  CFR  part  1413  to  set  forth  the 
determination  of  whether  certain 
discretionary  provisions  of  the  1949  Act 
will  be  implemented  and,  if 
implemented,  the  manner  in  which 
implementation  would  be  made. 
Accordingly,  the  following  program 
determinations  are  proposed  to  be  made 
with  respect  to  the  provisions  hat  are 
applicable  to  the  1994  crops  of  wheat, 
feed  grains,  upland  and  ELS  cotton,  and 
rice: 

A.  The  Percentage  of  the  Estirrated 
Deficiency  Payments  That  Should  Be 
Made  Availabh  'n  Advance  to 
Producers  of  the  1994  Crop  of  Wheat. 
Feed  Grains.  Cotton  and  Rice 

Section  114  of  the  1949  Act  requires 
that  advance  deficiency  payments  be 
made  available  to  producers  of  wheat. 


feed  grains,  upland  cotton,  and  rice  if  an 
acreage  limitation  is  in  effect.  Section 
103  of  the  1949  Act  provides 
discretionary  authority  to  provide  such 
payments  for  ELS  cotton.  Producers 
who  participate  in  farm  programs  have 
the  option  to  request  advance  deficiency 
payments.  Advance  payments  must  be 
between  40  and  SO  percent  of  the 
projected  payments  for  wheat  and  feed 
grains  and  between  30  and  50  percent 
for  upland  cotton  and  rice.  Advance 
payment  for  ELS  cotton,  if  offered, 
cannot  exceed  50  percent  of  the 
projected  payment  rate. 

CCC  intends  to  make  available 
advance  deficiency  payments  of  40 
percent  of  the  projected  payments  for 
the  1994  crop  of  wheat,  feed  grains,  rice, 
upland  cotton  end,  if  applicable,  ELS 
cotton. 

B.  The  Types  of  Crops  That  May  Not  Be 
Planted  on  Flexible  Acres 

Section  504  of  the  1949  Act  states  that 
producers  may  plant  crops  other  than 
the  program  crop  on  up  to  25  percent  of 
any  participating  crop  acreage  base. 
This  acreage  is  known  as  "flexible" 
acreage. 

Crops  that  may  be  planted  on  flexible 
acreage  are:  (a)  any  program  crop;  (b) 
any  oilseed  crop;  (c)  any  other  crop, 
except  any  fruit  or  vegetable  crop 
(including  dry  edible  beans,  lentils, 
peas,  and  potatoes);  and  (d)  mung  beans. 
The  planting  of  certain  fruits  or 
vegetables  may  be  permitted  if  such 
crop  is  an  industrial  or  experimental 
crop,  or  if  no  substantial  domestic 
production  or  market  exists  for  the  crop. 
The  planting  of  any  crop  on  flexible 
acres  may  also  be  prohibited. 

CCC  intends  to  permit  the  same  crops 
to  be  grown  on  flexible  acreage  in  1994 
as  were  allowed  in  1993.  However,  CCC 
will  consider  adding  or  removing  crops 
to  the  list  of  prohibited  crops  that  is  set 
forth  at  7  CFR  part  1413.11(b)(4). 

C.  Whether  To  Implement  the  TOP 
Program 

■    Sections  107B(e)(3),  105B(e)(3). 
103Ble)(3).  and  10lB(e)(3)  of  the  1949 
Act,  with  respect  to  wheat,  feed  grains, 
upland  cotton,  or  rice,  provide  that  if  an 
acreage  limitation  program  is  in  effect, 
the  Secretary  may  offer  producers  the 
option  of  increasing  or  decreasing  the 
acreage  reduction  level,  within  certain 
restrictions,  with  a  corresponding 
increase  or  decrease  in  the  target  price. 
The  target  price  may  be  increased  or 
decreased  by  not  less  than  0.5  percent 
nor  more  than  1  percent  for  each 
percentage  point  change  in  the  acreage 
reduction  level.  The  acreage  limitation 
requirement  cannot  be  increased  by 
more  than  15  percentage  points  or  above 
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25  percent  total  for  wheat:  by  more  than 
10  percentage  points  or  above  20 
percent  of  the  total  for  feed  grains;  by 
more  than  10  percentage  points  or  above 
25  percent  of  the  total  for  cotton;  nor  by 
more  than  5  percentage  points  or  above 
25  percent  of  the  total  for  rice.  The 
decrease  in  the  acreage  limitation 
requirement  for  all  crops  cannot  be 
more  than  one-half  of  the  announced 
acreage  limitation  percentage. 

The  Secretary  shall,  to  the  extent 
practicable,  ensure  that  the  TOP  does 
not  have  a  signiHcant  effect  en  program 
participation  or  total  production  and 
shall  offer  TOP  in  such  a  manner  that 
will  result  in  no  additional  budget 
outlays. 

Comments  on  whether  this  provision 
should  be  implemented  for  the  1994 
crops  are  requested. 

D.  Whether  To  Permit  the  Planting  of 
Designated  Crops  on  up  to  Half  of  the 
Announced  Acreage  Reduction 

Sections  107B(e)(2)(F}(i), 
105B(e)(2)(F)(i).  103B(e)(2)(F)(i).  and 
10lB(e)(2)(F)(i)  of  the  1949  Act.  with 
respect  to  wheat,  feed  grains,  upland 
cotton,  and  rice,  provide  that  the 
Secretary  may  permit  producers  to  plant 
a  designated  crop  on  not  more  than  one- 
half  of  the  reduced  acreage  on  the  farm. 

The  designated  crops  may  be:  (a)  Any 
oilseed  crop;  (b)  any  industrial  or 
experimental  crop  designated  by  CCC; 
and  (c)  any  other  crop,  except  any  fruit 
or  vegetable  (including  dry  edible  beans, 
lentils,  peas,  and  potatoes),  not 
designated  by  the  Secretary  as  (i)  an 
industrial  or  experimental  crop,  or  (ii)  a 
crop  for  which  no  substantial  domestic 
production  or  market  exist.  Program 
crops  may  not  be  planted  on  the 
reduced  acreage  on  the  farm. 

If  producers  on  a  farm  elect  to  plant 
a  designated  crop,  the  amount  of 
deficiency  payments  that  the  producers 
are  otherwise  eligible  to  receive  shall  be 
reduced,  for  each  acre  that  is  planted  to 
the  designated  crop,  by  an  amount  equal 
to  the  deficiency  payment  that  would  be 
made  with  respect  to  a  number  of  acres 
of  the  crop  that  the  Secretary  considers 
appropriate.  Such  reductions  in 
deficiency  payments  must  be  sufficient 
to  ensure  that  this  provision  does  not 
increase  CCC  outlays. 

Comments  on  whether  this  provision 
should  be  implemented  for  the  1994 
crops  and,  if  implemented,  which  crops 
the  Secretary  should  designate  for 
planting  under  this  provision  are 
requested. 

E.  Whether  To  Permit  the  Planting  of 
Oats  on  Wheat  and  Feed  Grain  ACR 

In  any  crop  year  that  it  is  determined 
that  projected  domestic  production  of 


oats  will  not  fulfill  the  projected 
domestic  demand  for  oats,  CCC:  (a)  May 
provide  that  acreage  designated  as  ACR 
under  the  wheat  and  feed  grains 
programs  may  be  planted  to  oats  for 
harvest  under  sections  107B(e)(8]  and 
105B(e){8)  of  the  1949  Act;  (b)  may 
make  program  benefits  (including  loans, 
purchases,  and  payments)  available 
under  thojinnual  program  for  oats  under 
section  \^B  of  the  1949  Act  for  oats 
planted  on  ACR;  and  (c)  shall  not  make 
program  benefits  other  than  the  benefits 
specified  in  (b)  available  to  producers 
with  respect  to  acreage  planted  to  oats 
under  this  provision. 

It  is  proposed  that  the  planting  of  oats 
on  wheat  and  feed  grains  ACR  for 
harvest  not  be  permitted  for  the  1994 
crops. 

F.  Whether  To  Permit  Conserving  Crops 
To  Be  Planted  on  ACR 

Under  sections  107B(e)(4)(B)(iii), 
105B(e)(4](B)(iii),  103B(e)(4)(B)(iii),  and 
10lB(e)(4)(B)(iii)  of  the  1949  Act,  with 
respect  to  wheat,  feed  grains,  upland 
cotton,  and  rice,  producers  may  be 
authorized  to  plant  all  or  any  part  of  the 
ACR  to  castor  beans,  crambe,  guar, 
milkweed,  mung  beans,  plantago  ovato, 
sesame,  sweet  sorghum,  rye,  triticale,  or 
other  commodity,  if  the  Secretary 
determines  that  the  production  is 
needed  to  provide  an  adequate  supply 
of  the  commodities,  is  not  likely  to 
increase  the  cost  of  the  price  support 
program,  and  will  not  adversely  affect 
farm  income. 

Comments  on  whether  this  provision 
should  be  implemented  for  the  1994 
crops  and.  if  implemented,  which 
conserving  use  crops  the  Secretary 
should  allow  to  be  planted  under  this 
provision  are  requested. 

C.  Whether  To  Permit  Alternative  Crops 
on  Conserving  Use  Acres 

Under  sections  107B(c)(l)(F)(i), 
105B(c)(l)(F)(il.  103B(c)(l)(E)(i).  and 
10lB(c)(l)(E)(i)  of  the  1949  Act.  with 
respect  to  wheat,  feed  grains,  upland 
cotton,  and  rice,  producers  may  be 
authorized  to  plant  all  or  any  part  of 
acreage  otherwise  required  to  be 
devoted  to  conserving  uses  as  a 
condition  of  qualifying  for  payment 
under  the  0/92  or  50/92  provisions  to 
castor  beans,  guar,  millet,  mung  beans, 
plantago  ovato,  sweet  sorghum,  rye. 
triticale,  commodities  for  which  no 
substantial  domestic  production  or 
market  exists  but  that  could  yield 
industrial  raw  material  being  imported, 
or  likely  to  be  imported,  or  commodities 
grown  for  experimental  purposes 
(including  kenaf  and  milkweed).  The 
Secretary  may  permit  these  crops  to  be 
planted  on  conserving  use  acres  only  if 


the  Secretary  determines  that  the 
production  is  not  likely  to  increase  the 
cost  of  the  price  support  program,  is 
needed  to  provide  an  adequate  supply 
of  the  commodities,  or  is  needed  to 
encourage  domestic  manufacture  of 
industrial  raw  materials  derived  from 
these  crops. 

Comments  on  whether  this  provision 
should  be  implemented  for  the  1994 
crops  and,  if  implemented,  which 
alternative  crops  the  Secretary  should 
allow  to  be  planted  under  this  provision 
are  requested. 

Accordingly,  comments  are  requested 
with  respect  to  these  foregoing  issues. 

List  of  Subjects 

7  CFR  Part  1405 

Loan  programs/agriculture.  Price 
support  programs. 

7  CFR  Part  1413 

Cotton,  Feed  grains.  Price  support 
programs.  Rice,  Wheat. 

Accordingly,  it  is  proposed  that  7  CFR 
parts  1405  and  1413  be  amended  as 
follows: 

PART  1405— LOANS,  PURCHASES 
AND  OTHER  OPERATIONS 

1.  The  authority  citation  for  7  CFR 
part  1405  is  revised  to  read  as  follows: 

Authority:  15  U.S.C.  714b  and  714c;  7 
use.  1308a. 

2.  Part  1405  is  amended  by  reserving 
§  1405.6  and  adding  a  new  §  1405.7  to 
read  as  follows: 

§  1 405.7    Cost  reduction  options. 

With  respect  to  the  1994  crop,  no  cost 
reduction  options  specified  in  section 
1009  (c),  (d).  or  (e)  of  the  Food  Security 
Act  of  1985,  as  amended  (the  1985  Act), 
will  be  initially  included  in  the 
program.  However,  the  Secretary 
reserves  the  right  to  initiate  at  a  later 
date  any  action  not  previously  included 
but  authorized  by  section  1009  of  the 
1985  Act,  including  the  right  to  reopen 
and  change  a  contract  entered  into  by  a 
producer  under  the  program  if  the 
producer  voluntarily  agrees  to  the 
change. 

PART  1413— FEED  GRAIN,  RICE, 
UPLAND  AND  EXTRA  LONG  STAPLE 
COTTON,  WHEAT  AND  RELATED 
PROGRAMS 

3.  The  authority  citation  for  7  CFR 
part  1413  continues  to  read  as  follows: 

Authority:  7  U.S.C  1308, 1308a.  1309. 
1441-2, 1444-2. 1444f.  1445b-3a.  1461- 
1469;  15  U.S.C.  714b  and  714c 

4.  In  §  1413.11,  paragraph  (b)(4)(iv)  is 
added  to  read  as  follows: 
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S 1 41 3.1 1    Ptwiting  flexibility. 

•        •        •        •        • 

(b)*  •  • 

(4)*  •  • 

(iv)  For  1994.  any  other  crop  with  the 
exception  of  those  crops  listed  in 
paragraphs  (bK4Ki)  and  (b)(4)(ii)  of  this 
section. 


Signed  August  30, 1993  at  Washington,  DC. 
BmcB  R.  Wsber. 

Acting  Executive  Vice  President,  Commodity 
Credit  Coqxmition. 

|FR  Doc  93-21561  Filed  9-2-93;  8:45  am) 
BIUJNO  CODE  MlO-Oft-P 

Farmers  Home  Administration 
7  CFR  Part  1960 


RIN0575-AB1S 

Rural  Housing  Loans 

AGENCY:  Farmers  Home  Administration, 
USDA. 


ACTION:  Proposed  rule. 


summary:  The  Farmers  Home 
Administration  (FmHA)  proposes  to 
amend  its  Guaranteed  Rural  Housing 
Loans  regulation.  This  action  is  taken  to 
address  issues  wiiich  arose  during  the 
Agency's  first  year  of  implementation  of 
the  program.  Tlie  intended  effect  of  this 
action  is  to  improve  the  acceptability  of 
the  program  to  lenders  and  the 
secondary  market  for  mortgage  loans,  to 
remove  FmHA  internal  administrative 
procedures  from  the  Code  of  Federal 
Regulations,  and  to  make  minor 
adjustments  and  corrections  as  a  result 
of  the  Agency's  experience  in  the  first 
year  of  implementation  of  the  program. 

DATES:  Comments  must  be  received  on 
or  befoie  hiovember  2, 1993. 

ADDRESSES:  Submit  written  comments, 
in  duplicate,  to  the  Oflice  of  the  Chief. 
Regulations  Analysis  and  Control 
Branch.  Farmers  Home  Administration, 
U.S.  Department  of  Agriculture,  room 
6348.  South  Agriculture  Building.  14th 
and  Independence.  SW..  Washington. 
DC  20250.  All  written  comments  will  be 
available  for  public  inspection  at  the 
above  address  during  regular  working 
hours. 

FOR  FURTHER  MFORMATKM  CONTACT: 
Michael  S.  Feinberg,  Senior  Loan 
Specialist,  Fanners  Home 
Admintfltration,  USDA,  room  5334-S, 
South  Agriculture  Building,  14th  and 
Independence  SW,  Washington.  DC 
20250,  Telephone  (202)  720-1474. 


SUPPLEMENTARY  INFORMATION: 

Qaseification 

This  action  has  been  reviewed  under 
USDA  procedures  established  in 
Departmental  Regulation  1512-1  which 
implements  Executive  Order  12291.  and 
has  been  determined  to  be  non^iajor 
because  there  is  no  substantial  change 
from  practices  urder  existing  rules  that 
would  have  an  annual  effect  on  the 
economy  of  SlOO  million  or  more.  There 
is  no  major  increase  in  cost  or  arices  for 
consumers,  indi\  idual  industr  es, 
Federal.  State,  or  local  governnent 
agencies  or  geographical  regio.os  or 
significant  adverse  effects  on 
competition,  employment,  productivity, 
innovation  or  in  the  ability  of  United 
States-based  enterprises  to  compete 
with  foreign-based  enterprises  in 
domestic  or  export  markets. 

Regulatory  Flexibility  Act 

Bob  Nash,  Under  Secretary,  Small 
Community  and  Rural  Development. 
has  determined  hat  this  action  will  not 
have  a  significaj'.t  economic  impact  on 
a  substantial  number  of  small  entities 
because  the  regulatory  changes  affect 
FmHA  processing  and  servicing  of 
guaranteed  rura^  housing  loars. 

Paperwork  Redaction  Act 

The  collection  of  information 
requirements  contained  in  this  rule  have 
been  submitted  to  the  Office  of 
Management  and  Budget  for  review 
under  section  3504  (h)  of  the  Paperwork 
Reduction  Act  of  1980.  They  will  not  be 
effective  until  approved  by  0MB.  Public 
reporting  burden  for  this  collection  of 
information  is  estimated  to  vary  from  10 
minutes  to  1  hour  per  response,  with  an 
average  of  .26  hours  per  response 
including  time  "or  reviewing 
instructions,  searching  existing  data 
sources,  gathering  and  maintaining  the 
date  needed,  ard  completing  and 
reviewing  the  collection  of  information. 

Additional  reporting  and 
recordkeeping  burden  contained  in  this 
proposed  rule  1  as  been  previously 
approved  by  0MB  under  control 
number  0575-C078. 

Send  comments  regarding  this 
burden,  to  Dep^irtment  of  Agriculture. 
Clearance  Officer,  OKM.  room  404-W. 
Washington.  DC  20250;  and  to  the 
Office  of  Information  and  Regulatory 
Affairs.  Office  df  Manageratnt  and 
Budget,  Washington.  DC  20503. 

Environmental  Impact  Statement 

This  document  has  been  -eviewed  in 
accordance  witn  7  CFR  par  1940, 
Subpart  G,  "Environmentai  Program."  it 
is  the  determination  of  FmHA  that  this 
action  does  not  constitute  e  major 


Federal  Action  significantly  affecting 
the  quality  of  the  human  environment, 
and  in  accordance  with  the  National 
Environmental  Policy  Act  of  1969, 
Public  Law  91-190,  an  Environmental 
Impact  Statement  is  not  required. 

Intergovernmental  Consultation 

For  the  reason  set  forth  in  the  final 
rule  related  Notice  to  7  CFR  part  3015. 
subpart  V,  48  FR  29115.  June  24. 1983, 
this  program/activity  is  excluded  from 
the  scope  of  Executive  Order  12372 
which  reqiures  intergovernmental 
consultation  with  State  and  local 
officials. 

Civil  Justice  Reform 

This  document  has  been  reviewed  in 
accordance  with  Executive  Order  (EO) 
12778.  It  is  the  determination  of  FmHA 
that  this  action  does  not  unduly  burden 
the  Federal  Court  Systems  in  that  it 
meets  all  applicable  standards  provided 
in  section  2  of  the  EO. 

Regulatory  Reform:  Less  Burdensome 
or  More  Efficient  Alternatives 

The  Department  of  Agriculture  is 
committed  to  carrying  out  its  statutory 
and  regulatory  mandates  in  a  manner 
that  best  serves  the  public  interest. 
Therefore,  where  legal  discretion 
permits,  the  Department  actively  seeks 
to  promulgate  regulations  that  promote 
economic  growth,  create  jobs,  are 
minimally  burdensome  and  are  easy  for 
the  public  to  understand,  use  or  comply 
with.  In  short,  the  Department  is 
committed  to  issuing  regulations  that 
maximize  the  net  benefits  to  society  and 
minimize  costs  imposed  by  those 
regulations. 

The  Department  has  developed  and 
reviewed  this  regulatory  proposal  in 
accordance  with  these  principles. 
Nonetheless,  the  Department  believes 
that  public  input  from  all  interested 
persons  can  be  invaluable  to  ensuring 
that  the  final  regulatory  product  is 
minimally  Inirdensome  and  maximally 
efficient.  Therefore,  the  Department 
specifically  seeks  comments  and 
suggestions  from  the  public  regarding 
any  less  burdensome  or  more  efficient 
alternative  that  would  accomplish  the 
purposes  described  in  the  proposal. 
Comments  suggesting  less  burdensome 
or  more  efficient  alternatives  should  be 
addressed  to  the  agency  as  provided  in 
this  Notice. 

Programs  Affected 

This  program  is  listed  in  the  (Catalog 
of  Federal  Domestic  Assistance  under 
10.429,  Guaranteed  Rural  Housing 
Loans — ^Demonstration  Program. 
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Discussion 

On  April  17, 1991,  FmHA  published 
a  Rnal  rule  implementing  the 
Guaranteed  Rural  Housing  program.  The 
program  was  authorized  under  the 
Cranston-Gonzalez  National  Affordable 
Housing  Act. 

FmHA  implemented  the  program  in 
20  pilot  states  on  May  17,  1991. 
Implementation  of  the  program  on  a 
pilot  basis  enabled  FmHA  to  identify 
areas  where  the  program  could  be  fine 
tuned  to  broaden  its  acceptability. 

On  April  28.  1992.  FmHA  published 
an  Advance  Notice  of  Proposed 
Rulemaking.  Comments  were  solicited 
to  assist  the  Agency  in  making  the 
program  more  user-friendly  and 
improving  the  acceptability  of  the 
program  to  lenders  and  the  secondary 
market.  Comments  were  accepted  until 
May  28, 1992.  FmHA  received  eight 
comments,  six  were  from  lenders  and 
the  secondary  market.  Many  of  the 
comments  were  incorporated  in  the 
proposed  rule. 

FmHA  recognizes  the  need  to  make  its 
program  even  more  compatible  with  the 
existing  structure  of  the  mortgage 
lending  community.  FmHA  proposes  to 
structure  its  program  in  a  manner  more 
similar  to  that  of  the  Department  of 
Housing  and  Urban  Development's 
Federal  Housing  Administration  single 
family  mortgage  program.  One  of  the 
more  signiHcant  changes  proposed  is 
the  method  of  lender  reporting  to 
FmHA.  Another  significant  change  is  in 
the  relationship  between  FmHA  and  the 
lender  with  regard  to  loan  servicing 
actions.  These  are  more  fully  discussed 
below. 

This  proposed  regulation  omits  the 
detailed  internal  agency  administrative 
instruction  used  by  the  field  offices  to 
administer  the  program.  In  the  past, 
FmHA  program  regulations  and  FmHA 
Instructions  have  been  identical.  The 
Agency  has  adopted  a  policy  of 
publishing  regulations  which  set  forth 
any-thing  which  confers  a  benefit  or 
imposes  an  obligation  on  the  public  or 
which  is  necessary  for  the  public  to 
understand  their  responsibilities.  This 
action  is  not  intendeid  as  a  means  for  the 
Agency  to  avoid  issues  which  are 
subject  to  public  comment  or  would  be 
of  interest  to  the  public.  Any 
substantive  changes  in  the  regulation 
will  continue  to  be  published  in  the 
Federal  Register.  Each  FmHA  field 
office  has  a  copy  of  the  FmHA 
Instruction  and  a  copy  is  available  upon 
request  to  FmHA. 

Ln  previous  publications  of  this 
regulation.  FmHA  incorporated  the 
forms  used  in  the  program  into  the 
Federal  Register.  The  forms  have  been 


removed  from  this  proposed  rule. 
However,  all  substantive  materials  that 
were  in  the  forms  have  been 
incorporated  into  the  body  of  the 
regulation. 

Other  significant  changes  are 
discussed  below  in  general  order  of 
appearance  in  the  regulation,  not 
necessarily  based  on  order  of 
importance.  Discussion  on  a  topic  that 
appears  in  several  places  is  consolidated 
the  first  time  the  subject  is  brought  up. 

Several  new  definitions  are  added  to 
help  clarify  certain  issues.  Some  of  the 
more  salient  ones  are  discussed  here.  A 
definition  was  added  for  the  "Fannie 
Mae"  rate  to  clarify  that  this  rate  is  not 
the  same  as  the  Federal  National 
Mortgage  Association  (Fannie  Mae) 
yield.  A  definition  was  also  added  for 
"Liquidation"  and  "Protective 
Advance"  as  these  terms  have  a  slightly 
different  meaning  in  some  of  the 
Agency's  other  programs.  Definitions  for 
"Minimum  Adequate  Site,"  "Existing 
Dwelling,"  and  "Packager"  are  removed. 
The  first  two  are  removed  based  on 
other  changes  that  will  be  discussed 
below.  The  term  "Packager"  is  removed 
since  it  is  not  used  elsewhere  and  serves 
no  purpose.  All  of  the  definitions  that 
applied  to  individual  forms  have  been 
made  generic.  This  will  allow  FmHA  to 
make  administrative  changes  such  as 
the  name  or  number  of  the  form.  Other 
definitions  had  minor  editorial  revision 
but  are  not  substantially  changed. 

Interest  accrual  is  discussed  several 
places  in  the  regulation.  A  revision  was 
made  to  provide  for  better  consistency 
within  the  regulation  on  how  interest 
can  accrue  on  the  loan  when  liquidation 
occurs.  The  loan  may  accrue  interest 
until  the  date  of  settlement  on  the 
Guarantee  when  liquidation  is 
conducted  in  an  expeditious  manner. 
The  FmHA  regulation  sets  forth  a 
general  course  of  action  for  the  lender 
on  loan  servicing  issues.  When  the  loan 
reaches  90  days  delinquent,  the  lender 
must  obtain  FmHA  concurrence  if 
liquidation  is  not  started.  The 
requirement  for  concurrence  is  added  to 
reduce  the  possibility  that  liquidation 
will  be  delayed  merely  to  accrue 
interest. 

The  section  on  lender  approval  is 
revised  to  allow  any  State  Housing 
Agency  to  participate  in  the  program. 
Lenders  approved  by  the  Department  of 
Veterans  Affairs  are  added  as  lenders 
eligible  to  participate.  A  clarification  is 
made  regarding  lenders  who  are  eligible 
to  purchase  FmHA  guaranteed  loans 
that  any  lender  approved  as  a 
Government  National  Mortgage 
Association  (Ginnie  Mae)  issuer  is 
eligible. 


Although  forms  will  no  longer  be 
published  in  the  Federal  Register,  one 
of  the  more  significant  changes  involves 
the  Lender  Agreement.  The  Lender 
Agreement  sets  forth  the  requirements 
for  participation  in  the  program.  FmHA 
is  cooperating  with  other  Federal 
agencies  as  reflected  in  this  proposed 
rule.  Changes  include  adding  a 
requirement  for  submission  of  the 
lender's  quality  control  plan  for 
monitoring  production  and  servicing 
activities.  The  quality  control  plan  is 
something  that  mortgage  lenders 
typically  have  available  for  other 
agencies.  There  are  some  additional 
requirements  regarding  loan  production 
and  servicing  issues  that  will  make 
FmHA  participation  requirements  more 
similar  to  those  of  the  Department  of 
Housing  and  Urban  Development. 
Finally,  the  Lender  Agreement  shall  be 
valid  for  the  life  of  the  relationship 
between  the  Agency  and  the  lender. 
This  eliminates  the  need  to  renew  the 
Lender  Agreement  every  two  years. 

FmHA  proposes  to  eliminate  the 
"Assignment  and  Assumption 
Agreement"  form.  This  form  is  currently 
used  to  assign  the  loan  guarantee 
between  lenders.  This  form  will  be 
replaced  with  a  "Lender  Record 
Change"  form  so  that  FmHA  is  able  to 
keep  track  of  the  loan.  Submission  of 
the  record  change  form  is  the 
re^onsibility  of  the  purchasing  lender. 

The  loan  purposes  section  is  revised 
to  simplify  its  provisions.  The  provision 
for  refinancing  was  removed  since  this 
program  is  a  housing  acquisition 
program.  A  clarification  was  added  to 
provide  that  loans  to  "take  out"  interim 
construction  financing  and  loans  to 
refinance  land  purchase  contracts  are 
permitted  when  the  principal  purpose 
of  the  loan  is  to  provide  for  a  newly 
constructed  dwelling. 

The  section  on  loan  limits  has  been 
revised  to  prohibit  a  loan  on  a  dwelling 
with  an  in-ground  swimming  pool  since 
FmHA  believes  that  this  type  of  feature 
is  not  appropriate  for  a  guaranteed 
lending  program.  "Selling  price"  is 
removed  as  a  limiting  factor  to  the 
maximum  amount  of  the  loan.  Using 
"selling  price"  as  a  limit  leaves  the 
impression  that  other  authorized  loan 
purposes,  such  as  essential  repairs  for 
example,  could  not  be  included  in  the 
loan  even  though  there  is  sufficient 
value  to  cover  the  loan.  That  was  not  the 
intent  of  FmHA. 

FmHA  added  a  provision  to  allow 
financing  a  property  where  the  streets 
and  roads  are  maintained  by  a 
Homeowner  Association  under  certain 
circumstances.  This  change  will  also 
expand  FmHA's  ability  to  guarantee 
loans  on  individual  condominium  units. 
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Due  to  the  risks  involved  in  new 
condominium  projects.  FmllA  proposes 
to  limit  its  participation  to  units  in 
projects  approved  by  HUD,  VA,  Fannie 
Mae.  or  Freddie  Mac  in  which  at  least 
70  percent  of  the  units  have  been  sold 
to  purchasers  and  the  HOA  has  been 
transferred  to  the  individual  property 
owners.  The  provision  regarding 
privately  owned  water  and  water/waste 
disposal  systems  are  clarified. 

A  modest  dwelling  is  now  clearly 
defined  as  a  dwelling  that  can  be 
purchased  with  a  loan  not  exceeding  the 
maximum  dollar  limitation  of  Section 
203(b)(2]  of  the  National  Housing  Act 
(12  U.S.C.  1782).  FmHA  has  a  restriction 
that  the  size  of  the  site  cannot  exceed  1 
acre  unless  the  additional  land  is 
necessary  for  an  adequate  water  or 
waste  disposal  system.  In  addition. 
FmHA  does  not  intend  to  use  its 
housing  programs  to  finance  either 
working  or  hobby  farm  properties.  The 
Agency  5nds,  however,  that  the  1  acre 
limit  unduly  eliminates  many  otherwise 
eligible  properties  from  being  financed. 
In  these  cases,  the  excess  land  typically 
cannot  be  used  for  other  purposes. 
FmHA  proposed  to  replace  the  1  acre 
Uroit  by  adopting  a  requirement  that  the 
value  of  the  site  cannot  exceed  30 
percent  of  the  total  value  of  the 
property. 

Ine  language  regarding  the  maximum 
term  of  the  loan  has  been  revised  to 
recognize  currently  accepted  industry 
practice  wherein  tne  term  of  the  loan  is 
thirty  (30)  years  from  the  date  of  the  first 
payment  rather  than  thirty  years  from 
the  date  of  loan  closing. 

Language  is  added  to  clarify  that  the 
amount  of  the  Loan  Note  Guarantee  is 
always  90  percent  of  the  loan.  The 
maximum  loss  payment  continues  to  be 
determined  in  the  same  manner. 

A  number  of  revisions  are  proposed  to 
the  section  on  appraisals  in  an  effort  to 
conform  to  current  industry  practices  to 
.the  extent  practicable.  One  significant 
change  in  die  appraisal  process  is  an 
added  requirement  for  the  appraiser  to 
complete  an  environmental  checklist. 
The  intent  of  this  is  to  help  FmHA 
redetermine  the  need  for  further 
investigation  of  the  site  for 
environmental  reasons.  FmHA  is 
particularly  interested  in  comments 
from  persons  knowledgeable  in  the 
appraisal  industry  as  to  how  this  might 
impact  the  cost  and  timing  of  the 
appraisal.  The  environmental  checklist 
FmHA  proposes  to  use  is  the  same  as 
HUD  Form  54891.  "Appraiser/Review 
Appraiser  Checklist."  Additionally, 
FmHA  removes  the  requirement  for  the 
use  of  a  cost  handbook  in  determining 
replacement  cost  value.  Replacement 
cost  will  no  longer  be  required  for 


existing  dwellings,  those  dwellings 
which  are  more  than  a  yea-  old.  New 
construction  appraisals  will  be  required 
to  consider  replacement  cost.  FmHA 
removes  the  requirement  for  att  ichmenl 
of  all  supportirg  calculations. 

The  loan  processing  procedure  is 
revised  to  facil  tate  loan  processing  for 
lenders.  FmHA  expects  that  lenders  will 
have  completed  the  loan  underwriting 
process  when  the  loan  is  submitted  for 
a  commitment  for  guarantee.  The 
documentation  required  with  an  initial 
submission  is  substantially  streamlined 
to  provide  FmHA  with  the  basic 
information  from  which  to  make  an 
eligibility  determination.  FmHA  will 
base  its  determination  on  the 
information  provided  by  the  lender  and 
will  rely  upon  post  reviews  of  the 
completed  loan  package  to  assure  lender 
performance. 

The  section  on  required  inspections 
has  been  revised  to  consolidate  the 
provisions  for  existing  and  newly 
constructed  dwellings.  Previously,  these 
were  found  in  separate  places.  A 
provision  has  been  added  which  allows 
the  Agency  to  accept  approved  10  year 
warranty  plans  in  lieu  of  performing  the 
first  two  required  inspect  ons. 

A  revision  is  made  to  monthly 
obligation  to  income  ratic  (MOTI)  to 
state  that  any  long  term  obligation,  not 
limited  to  debts,  must  be  ::onsidered.  A 
provision  to  allow  for  the  consideration 
of  compensating  factors  when  the 
applicant's  principal,  interest,  taxes, 
and  insurance  to  income  [PITI)  ratio  or 
MOTI  ratio  ex<3eeds  the  a  lowable  limit 
is  added.  This  brings  FmMA  into 
conformance  with  most  of  the  mortgage 
industry  in  how  this  ratio  is  defined. 

FmHA  has  removed  \h3  provision  that 
allowed  the  lender  to  accept  a  co-signer. 
The  Agency  believes  that  the  provision 
for  co-signer  If  inapprop-iate  in  the 
guaranteed  loen  program.  The  Housing 
Act  of  1949,  a^  amended,  prohibits  the 
release  of  the  borrower  from  liability  for 
the  guaranteec  rural  housing  loan.  The 
Agency  does  r  ot  believe  it  is 
appropriate  to  tie  a  co-signer  to  a  long 
term  obligation  under  these 
circumstances 

The  section  on  credit  history  is 
revised  to  reqv  ire  the  applicant  to 
provide  docunentation  if  the  applicant 
asserts  that  unacceptable  credit  history 
refiected  in  th^  credit  report  was  beyond 
his  or  her  control.  An  applicant  who  is 
delinquent  on  another  federal  debt  may 
be  considered  for  a  loan  when 
satisfactory  arangements  have  been 
made  with  the  approprir te  agency  for 
repayment  of  the  debt. 

Lenders  anc  borrowers  must  put  a 
certain  amount  of  time  end  energy  into 
application  requests.  In  order  to  submit 


the  application  to  FmHA,  the  lender  and 
borrower  must  incur  at  a  minimum,  the 
expenses  of  a  credit  report  and  an 
appraisal.  The  loan  making  process  can 
range  from  a  period  of  several  weeks  to 
several  months.  FmHA  does  not  become 
aware  of  an  application  until  the  Lander 
submits  a  request  for  a  loan  guarantee. 
Since  FmHA's  funding  authority  is 
based  on  appropriations,  it  is  possible  to 
have  loans  in  process  that  cannot  be 
funded.  FmHA  will  accept  applications 
for  loan  guarantees  without  regard  to 
fund  availability.  The  Agency  will 
review  these  requests  and  advise  the 
lender  whether  the  proposal  meets  the 
eligibility  requirements.  FmHA 
proposes  a  provision  which  would 
allow  the  /administrator  to  authorize 
issuance  of  a  conditional  commitment 
subject  to  the  availability  of  funds.  The 
lender  could  then  proceed  with  the  loan 
at  its  own  risk. 

The  sections  on  loan  servicing, 
liquidation,  loss  payment,  and  several 
others  are  renumbered. 

Servicing  and  reporting  requirements 
have  been  revised  to  conform  with 
industry  standards  in  loan  servicing 
systems.  This  will  allow  lenders  to  use 
their  existing  software  to  service  FmHA 
guaranteed  loans.  These  changes  remove 
the  lender  reporting  on  individual  loan 
cases  unless  there  is  a  default.  FmHA 
will  emphasize  aggregate  reporting  and 
overall  lender  performance.  Lenders  are 
expected  to  perform  certain  account 
servicing  steps  as  prudent  lenders. 
FniHA  still  expects  lender  to  work  with 
borrowers  to  minimize  the  need  for 
foreclosure.  Lenders  will  be  required, 
however,  to  make  decisions  on 
liquidating  accounts  at  the  time  the  loan 
becomes  90  days  delinquent. 

The  procedure  for  making  loss 
payments  is  revised.  Previously,  FmHA 
determined  the  loss  at  the  time  the 
lender  acquired  the  security.  The 
amount  of  the  loss  was  based  on  an 
appraisal.  This  change  will  allow 
lenders  a  period  of  up  to  6  months  to 
sell  the  property.  In  order  to  assure  that 
the  government's  interest  is  adequately 
protected,  the  lender  must  prepare  and 
submit  a  property  liquidation  plan  for 
FmHA  review  and  concurrence.  When 
the  property  is  not  sold  within  the  6 
month  period,  FmHA  will  use  an 
appraisal  to  determine  the  loss. 

The  sections  on  interest  assistance 
and  interest  assistance  recapture  are 
moved  from  §§  1980.356  and  1980.357 
to  1980.390  and  1980.391.  This  was 
done  because  there  was  some  confusion 
that  all  Guaranteed  RH  loans  may  be 
eligible  for  interest  assistance.  The  term 
"interest  assistance  recapture"  is 
replaced  by  the  term  "equity  sharing"  as 
this  better  describes  the  process. 
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FmHA  is  authorized  to  assist  low- 
income  borrowers  in  obtaining 
guaranteed  rural  housing  loans  through 
the  interest  assistance  program.  When 
interest  assistance  funding  is 
authorized,  the  Agency  enters  into  an 
agreement  with  the  lender  and  the 
borrower  in  which  FmHA  makes  a 
portion  of  the  borrower's  mortgage 
payment.  The  intent  of  the  interest 
assistance  program  is  to  reduce  the 
effective  interest  rate  paid  by  the 
borrower  to  an  affordable  level. 

Interest  assistance  is  based  on  the 
borrower's  income  level  in  relation  to 
the  area  median  income.  The  borrower's 
portion  of  the  payment  is  determined  by 
calculating  the  payment  that  would  be 
due  if  the  note  interest  rate  was  at  a 
level  corresponding  the  rate  the  Agency 
deems  appropriate  for  the  borrower's 
income  range.  This  rate  is  established  by 
a  table  of  interest  rates  and  is  available 
in  any  FmHA  office. 

FniHA  pohcy  has  been  to  limit 
interest  assistance  to  the  amount  needed 
to  bring  the  borrower's  payment  to  20 
percent  of  income.  Thus,  even  though 
the  established  formula  may  permit 
additional  assistance,  the  amount  is 
limited  by  the  20  f>ercent  factor.  When 
the  20  percent  limitation  is  effective,  the 
borrower's  portion  of  the  payment  is  no 
longer  directly  related  to  the  amount  of 
the  loan.  The  result  is  that  the 
borrower's  portion  of  the  fwyment  is  the 
same  over  a  wide  range  of  loan  amounts. 
This  encourages  the  borrower  to 
purchase  the  highest  priced  dwelling 
within  the  range.  These  dwellings  often 
have  higher  upkeep  and  maintenance 
costs.  Removing  the  20  percent  limit 
would  give  the  borrower  a  financial 
incentive  to  purchase  the  most  cost 
effective  housing.  This  should 
strengthen  the  borrower's  ability  to 
repay  the  loan  and  reduce  delinquencies 
and  foreclosures. 

FmHA  removes  the  limitation  on 
interest  assistance  that  holds  the 
amount  of  interest  assistance  to  that 
necessary  to  bring  the  borrower's  share 
of  the  payment  to  20  percent  of  the 
borrower's  income.  FmHA  believes  that 
this  limitation  reduces  the  borrower's 
incentive  to  obtain  the  most  cost 
effective  housing. 

FmHA  added  a  provision  that  Lenders 
must  return  any  overpayment  to  the 
borrower  when  the  borrower  paid  more 
than  the  required  amount  because  an 
error  resulted  in  too  little  interest 
assistance  being  granted.  The  provision 
that  the  borrower  could  no  longer 
receive  interest  assistance  when  the 
borrower's  income  exceeds  the  low- 
income  limit  was  removed  to  make  this 
program  more  consistent  with  the  direct 
program  and  to  reduce  the  possibility  of 


the  borrower  going  delinquent  due  to  a 
sudden  drastic  increase  in  their 
mortgage  payment. 

TTie  provisions  for  granting  additional 
interest  assistance  in  high  cost  areas  has 
been  revised.  Previously,  FmHA 
provided  an  additional  1  percent  of 
interest  assistance  in  high  cost  areas. 
FmHA  found  that  in  many  areas,  low 
Income  borrowers  could  demonstrate 
adequate  repayment  ability  without  the 
additional  assistance.  This  resulted  in 
unnecessary  cost  to  the  government.  A 
revision  was  made  to  allow  the 
additional  assistance  for  high  cost  areas 
only  when  the  relationship  between 
income  and  housing  cost  for  the  area 
resulted  in  a  need  for  the  additional 
assistance.  The  FmHA  State  Director 
may  request  designation  of  these  areas 
by  the  Administrator. 

FmHA  replaces  the  previous  table 
used  for  flguring  shared  equity  and 
substitutes  a  simplified  formula.  The 
borrower  will  no  longer  be  permitted  to 
defer  equity  sharing.  A  provision  is 
added  that  allows  consideration  of  other 
methods  of  recapture  when  the  loan  is 
made  under  an  "affordable  housing 
program." 

A  section  is  added  to  provide 
guidance  in  working  with  Mortgage 
Credit  Certificates  and  funded  buy- 
down  accounts. 

FmHA  has  removed  the  provision  for 
the  Agency  to  conduct  liquidation  at  its 
option.  FmHA  believes  that  based  on 
the  structure  of  the  guarantee,  there  are 
no  circumstances  under  which  the 
Agency  would  or  should  conduct  the 
Uquidation  of  the  loan. 

A  section  is  added  which  addresses 
handling  of  unauthorized  assistance. 

It  is  the  policy  of  this  Department  that 
rules  relating  to  public  property,  loans, 
grants,  beneftis,  or  contracts  shall  be 
published  for  comment  notwithstanding 
the  exemption  of  5  U.S.C.  with  respect 
to  such  rules. 

List  ofSubjecU  in  7  CFR  Part  1980 

Home  improvement.  Loan  Programs — 
Housing  and  community  development. 
Mortgage  insurance.  Mortgages.  Rural 
areas. 

Therefore,  as  proposed,  chapter  XVIII, 
title  7,  Code  of  Federal  Regulations  is 
amended  as  follows: 

PART  198(>-GENERAL 

1.  The  authority  citation  for  part  1980 
continues  to  read  as  follows: 

Authority:  7  U.S.C.  1989,  42  U  S.C  1480, 
5  U.S.C.  301.  7  CFR  2.23.  7  CFR  2.70. 


Subpart  D— Rural  Housing  Loans 

Z.  Subpart  D  of  part  1980  consisting 
of  §§1980.301  through  1980.400  is 
revised  to  read  as  follows: 

PART  1980-GENERAL 
Subpart  D— Rural  Housing  Loans 

Sw. 

1980.301  Introduction. 

1980.302  Definitions. 
1980.303-1980.307     jReservedl 

1980.308  Full  faith  and  credit. 

1980.309  Lender  participation  in 
guaranteed  RH  loans. 

1980.310  Loan  purposes. 

1980.311  Loan  limitations  and  special 
provisions. 

1 980. 3 1 2  Rural  area  designation. 

1980.313  Site  and  building  requirements. 

1980.314  Loans  on  leasehold  interests. 

1980.315  [Reserved) 

1980.316  Environmental  requirements. 

1980.317  Equal  opportunity  and 
nondiscrimination  requirements  in  user, 
occupiancy.  rental,  or  sale  of  housing. 

1980.318  Flood  and  mudslide  hazard  area 
precautions. 

1980.319  Other  Federal.  State,  and  local 
requirements. 

1980.320  Interest  rate. 

1980.321  Terms  of  loan  repayment. 

1980.322  Loan  guarantee  limits. 

1980.323  Guarantee  fee. 

1980.324  Charges  and  fiees  by  Lender. 

1980.325  Transactions  which  will  not  be 
guaranteed. 

1980.326-1980.329    [Reserved] 

1980.330  Applicaot  equity  requirements. 

1980.331  Collateral. 

1980.332  (Reserved] 

1980.333  Promissory  notes  and  security 
instruments. 

1980.334  Appraisal  of  property  serving  as 
collateral. 

1980.335-1980.339    (Reserved) 

1980.340  Acquisition,  construction,  and 
development. 

1980.341  Inspections  of  construction  and 
compliance  reviews. 

198a342-1980.344    IReserved) 

1980.345  Applicant  eligibility  requirements 
for  a  guaranteed  loan. 

1980.346  Other  eligibility  criteria. 
1980.347-1980.350    [Reserved) 
1980.351     Annual  income. 
1^80.352    Adjusted  annual  income. 

1980.353  Fihng  and  processing 
applications. 

1980.354  FmHA  review  of  applications. 

1980.355  Review  of  requirements. 
1980.356-1980.359    jReserved] 
1980.360    Conditions  precedent  to  issuttoce 

of  the  loan  note  guarantee. 
1980.3C1     Issuance  of  loan  note  guarantee. 

1980.362  [Reserved) 

1 980. 363  Review  of  loan  closing. 

1980.364  [Reserved) 

1980.365  Additional  loans  or  advances. 

1980.366  Transfer  and  assumption. 
1980.367-1980.369    [Reserved) 

1980.370  Loan  servicing. 

1980.371  Defaults  by  the  borrower. 

1980.372  Protective  advances. 

1980.373  (Reserved) 
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1980.374  Liquidation. 

1980. 375  Rainstatement  of  the  borrower's 
account. 

1980.376  Loss  payments. 

1980.377  Future  recovery. 
1980.378-1980.389    IReserved] 

1980.390  Interest  assistance. 

1980.391  Equity  sharing. 

1980.392  Interest  assistance  from  other 
sources. 

1980.393-1980.396    (Reserved) 

1980.397  Exception  authority. 

1980.398  Unauthorized  assistance  and 
other  deficiencies. 

1980.399  Appeals. 

1980.400  (Reserved) 

Exhibits  to  Subpart  D 

Exhibit  A — List  of  Forms  Used  in  the 
FmHA  RH  Guaranteed  Loan  Instruction 
1980-D. 

Exhibit  B — (Reserved). 

Exhibit  C — Income  Limits. 

Exhibits  D  through  G — (Reserved). 

Exhibit  H — Fee  Schedules  for  Guaranteed 
Housing  Loan  Processing  and  Servicing 
Activities. 

ExhibiU  I  through  K— (Reserved). 

Exhibit  L — Lenders  Guaranteed  Rural 
Housing  List  of  FmHA  Instructions  and 
Exhibits. 

Exhibit  M — List  of  funds  excluded  by 
Federal  Statute  for  use  in  denying  or 
reducing  Federal  benefits. 

Subpart  D— flural  Housing  Loans 

f  1980^1    Introduction. 

(a)  Policy.  This  subpart  contains 
r«gu)ations  for  single  family  Rural 
Housing  (RII)  loan  guarantees  by  the 
Farmers  Home  Administration  (FmHA) 
and  applies  to  lenders,  borrowers,  and 
other  parties  involved  in  making, 
guaranteeing,  servicing,  holding  or 
liquidating  such  loans.  Any  processing 
or  servicing  activity  conducted  pursuant 
to  this  subpart  involving  authorized 
assistance  to  FmHA  employees, 
members  of  their  families,  known  close 
relatives,  or  business  or  close  personal 
associates,  is  subject  to  the  provisions  of 
subpart  D  of  part  1900  of  this  chapter. 
Applicants  for  this  assistance  are 
required  to  identify  any  known 
relationship  or  association  with  an 
FmHA  employee. 

(b)  Program  objective.  The  basic 
objective  of  the  guaranteed  RH  loan 
program  is  to  assist  eligible  households 
in  obtaining  adequate  but  modest, 
decent,  safe,  and  sanitary  dwellings  and 
related  facilities  for  their  own  use  in 
rural  areas  by  guaranteeing  sound  RH 
loans  which  otherwise  would  not  be 
made  without  a  guarantee.  Guarantees 
issued  under  this  subpart  are  limited  to 
loans  to  applicants  with  incomes  that  do 
not  exceed  income  limits  as  provided  in 
Exhibit  C  of  this  subpart  (available  in 
any  FmHA  office). 

(c)  (Reserv'edj 
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(d)  Nondiscrimination 
guarantees  and  services  p 
this  subpart  are  i^ubject  to 
rights  statutes.  Assistanc( 
denied  to  any  person  or  a 
on  race,  sex,  national  orig 
familial  status,  roligion,  a 
or  mental  handicap  [the  c 
possess  the  capadty  to  ei 
contract  for  serv  ces).  Thi 
Protection  Act  p  divides  t 
applicant  may  n  )t  be  der 
based  on  receipt  of  incon 
assistance  or  because  tlie 
in  good  faith,  exercised  a 
provided  under  he  Act. 

§1980.302    Defintions. 

The  following  definitiins  are 
applicable  to  RH  loans: 

Applicant.  Thj  party  applying  to  a 
Lender  for  a  loan.       "^ 

Approval  official.  An  I'mHA 
employee  with  celegatec  loan  approval 
authority  under  subpart  \  of  part  1901 
of  this  chapter  c  msisten  with  the 
amount  and  typo  of  loan  considered. 

Borrower.  All  parties  \  ,'ho  applied  for 
and  received  a  g  aarantet  d  loan  from  an 
eligible  Lender. 

Conditional  commitment.  FmHA's 
notice  to  the  Lerder  tha  the  material  it 
has  submitted  is  approv  id  subject  to  the 
completion  of  all  condit  ons  and 
requirements  se  forth  ii  the  conditional 
commitment. 

Development  standard .  The  current 
edition  of  any  o'"themoiel  building, 
plumbing,  mechanical,  i  nd  electrical 
codes  listed  in  Exhibit  E  to  subpart  A  of 
part  1924  of  this  chapte;  applicable  to 
single  family  residential  construction  or 
other  similar  codes  adopted  by  FmHA 
for  use  in  the  State. 

Disabled  person.  A  person  who  is 
unable  to  engage  in  any  substantially   . 
gainfulactivity  by  reason  of  any 
medically  determinable  physical  or 
mental  impairment  expected  to  result  in 
death  or  which  has  lasted  or  is  expected 
to  last  for  a  continuous  period  of  not 
less  than  12  months.  In  the  case  of  an 
individual  who  has  attained  the  age  of 
55  and  is  blind,  disability  is  defined  as 
inability  by  reason  of  si  ch  blindness  to 
engage  in  substantially  gainful  activity 
requiring  skills  or  abilities  comparable 
to  those  of  any  gainful  fctivity  in  which 
the  individual  has  prev  ously  engaged 
with  some  regularity  over  a  substantial 
period  of  time.  A  disab  ed  person  also 
includes  a  person  with  a  developmental 
disability.  A  developmental  disability 
means  a  severe,  chronic  disability  of  a 
person  which: 

(1)  Is  attributcble  to  e  mental  or 
physical  impairment  or  a  combination 
of  mental  and  physical  impairments; 


(2)  Is  manifested  before  the  person 
attains  age  22; 

(3)  Is  likely  to  continue  indefinitely: 

(4)  Results  in  substantial  functional 
limitations  in  one  or  more  of  the 
following  areas  of  major  life  activity: 

(i)  SelMare. 

(ii)  Receptive  and  expressive 
language. 

(iii)  Learning. 

(iv)  MobiUty. 

(v)  Self-direction. 

(vi)  Capacity  for  independent  living, 
and 

(vii)  Economic  self-sufficiency;  and 

(5)  Reflects  the  person's  need  for  a 
combination  and  sequence  of  special 
care,  treatment,  or  other  services  which 
are  of  lifelong  or  extended  duration  and 
are  individually  planned  and 
coordinated. 

Displaced  homemaker.  An  individual 
who  is  an  adult;  has  not  worked  full- 
time  full  year  (2.080  hours)  in  the  labor 
force  for  a  number  of  years  but  has 
during  such  years  worked  primarily 
without  remuneration  to  care  for  the 
home  and  family;  and  is  unemployed  or 
underemployed  and  is  experiencing 
difficulty  in  obtaining  or  upgrading 
employment. 

Elderly  family.  An  elderly  family 
consists  of  one  of  the  following: 

(1)  A  person  who  is  the  head,  spouse, 
or  sole  member  of  a  household  and  who 
is  62  years  of  age  or  older,  or  who  is 
handicapped  or  disabled  and  is  the 
applicant/borrower  or  the  co-applicant/ 
co-borrower;  or 

(2)  Two  or  more  unrelated  elderly  (age 
62  or  older),  disabled,  or  handicapped 
persons  who  are  living  together,  at  least 
one  of  whom  is  the  applicant/borrower 
or  co-applicant/co-borrower;  or 

(3)  In  the  case  of  a  family  where  the 
borrower/co-borrower  or  spouse,  was  at 
least  62  years  old.  handicapped,  or 
disabled,  the  surviving  household 
member(s)  shall  continue  to  be 
classified  as  an  "elderly  family"  for  the 
purpose  of  determining  adjusted  income 
even  though  the  surviving  members) 
may  not  meet  the  definition  of  elderly 
family  on  their  own,  provided: 

(i)  They  occupied  the  dwelling  with 
the  deceased  family  member  at  the  time 
of  his/her  death;  and 

(ii)  If  one  of  the  surviving  members  is 
the  spouse  of  the  deceased  family 
member,  the  surviving  family  shall  be 
classified  as  an  elderly  family  only  until 
the  remarriage  of  the  surviving  spouse: 

and 

(iii)  At  the  time  of  death,  the  dwelling 
of  the  deceased  family  member  was 
financed  under  Title  V  of  the  Housing 
Act  of  1949,  as  amended. 

Eligible  lender.  A  Lender  meeting  the 
criteria  outlined  in  §  1980.309  of  this 
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subpart  who  has  requested  and  received 
FmHA  approval  for  participation  in  the 
program. 

Existing  dwelling.  A  dwelling  which 
has  been  occupied  for  more  than  1  year 
as  a  primary  residence. 

Extendea  family.  A  family  unit 
comprised  of  adult  relatives  who  live 
together  with  the  other  members  of  the 
household,  for  reasons  of  physical 
dependency,  economics,  and/ or  social 
custom,  who,  under  other 
circumstances,  could  maintain  separate 
households.  A  typical  example  is 
parents  living  with  their  adult  children. 

Federal  National  Mortgage 
Association  (Fannie  Mae)  rate.  The  rate 
authorized  in  Exhibit  B  of  subpart  A  of 
part  1810  of  this  chapter  (FmHA 
Instruction  440.1,  available  in  any 
FmHA  office). 

Finance  Office.  The  office  which 
maintains  FmHA's  financial  records. 

First-time  bomebuyer.  Any  individual 
who  (and  whose  spouse)  has  had  no 
present  ownership  in  a  principal 
residence  during  the  3  year  period 
ending  on  the  date  of  purchase  of  the 
property  acquired  with  a  guaranteed 
loan  under  this  subpart.  A  first-time 
homebuyer  includes  displaced 
homemakers  and  single  parents  even 
though  they  might  have  owned,  or 
resided  in,  a  dwelling  with  a  spouse. 

Guaranteed  loan.  A  loan  made,  held, 
and  serviced  by  a  Lender  for  which 
FmHA  has  entered  into  an  agreement 
with  the  Lender  in  accordance  with  this 
subpart. 

Handicapped  person.  A  person 
having  a  physical  or  mental  impairment 
which: 

(1)  Is  expected  to  be  of  long  or 
indefinite  duration; 

(2)  Substantially  impedes  his  or  her 
ability  to  live  independently;  and 

(3)  Is  of  such  a  nature  that  the 
person's  ability  to  live  independently 
could  be  improved  by  more  suitable 
living  conditions.  FmHA  will  supply 
the  form  to  be  used  to  verify  handicap 
in  cases  where  State  Review  Board  or 
Social  Security  records  are  not 
available. 

Household  or  family.  The  applicant, 
co-applicant,  and  all  other  persons  who 
will  make  the  applicant's  dwelling  their 
primary  residence  for  all  or  part  of  the 
next  12  months.  The  temporary  absence 
of  a  child  from  the  home  due  to 
placement  in  foster  care  shall  not  be 
taken  into  account  in  considering  family 
composition  and  size.  Foster  children 
placed  in  the  borrower's  home  and  live- 
in  aides  shall  not  be  counted  as 
members  of  the  household. 

Interest  assistance.  Loan  assistance 
payments  made  by  FmHA  to  the  Lender 
on  behalf  of  the  borrower. 


Lender.  The  organization  making, 
holding,  and/or  servicing  the  loan 
which  is  guaranteed  under  the 
provisions  of  this  subpart.  The  Lender  is 
also  the  party  requesting  the  guarantee. 
The  Lender  includes  an  entity 
purchasing  an  FmHA  guaranteed  loan. 
A  purchasing  Lender  acquires  all  the 
privileges,  duties,  and  responsibilities  of 
the  originating  Lender.  The  Lender  is 
primarily  responsible  for  originating, 
underwriting,  servicing,  and.  where 
necessary,  liquidating  the  loan  and 
disposing  of  the  property  in  a  manner 
consistent  with  maximizing  the 
Government's  interest. 

Lender  agreement.  The  signed  master 
agreement  between  FmHA  and  the 
Lender  setting  forth  the  Lender's  loan 
responsibilities  for  loan  processing  and 
servicing  guaranteed  RH  loans. 

Lender  record  change.  The  Lender's 
notice  to  FmHA  of  a  change  of  Lender 
or  a  change  of  servicer. 

Liquidation.  Liquidation  of  the  loan 
occurs  when  the  Lender  acquires  title  to 
the  security,  a  third  party  buys  the 
property  at  the  foreclosure  sale,  or  the 
borrower  sells  the  property  to  a  third 
party  with  the  prior  approval  of  the 
Lender  and  FmHA.  In  States  providing 
a  redemption  period,  the  Lender  does 
not  typically  acquire  title  until  after 
expiration  of  the  redemption  period. 

Liquidation  expense.  The  Lender's 
cost  of  liquidation  including  those  costs 
that  do  not  qualify  as  a  protective 
advance. 

Loan  note  guarantee.  The  signed 
coifJmitment  issued  by  FmHA  setting 
forth  the  terms  and  conditions  of  the 
guarantee. 

Manufactured  home.  A  structure  built 
to  the  Federal  Manufactured  Home 
Construction  and  Safety  Standards  and 
FmHA  thermal  requirements. 

Master  interest  assistance  agreement. 
The  agreement  between  FmHA,  the 
borrower,  and  the  Lender  which 
provides  the  basis  for  payment  of 
interest  assistance  and  shared  equity. 

Minor  A  person  under  18  years  of 
age.  Neither  the  applicant,  co-applicant, 
or  spouse  may  be  counted  as  a  minor. 
Foster  children  placed  in  the  borrower's 
home  are  not  counted  as  minors  for  the 
purpose  of  determination  of  annual  or 
adjusted  income. 

Net  family  assets.  Include: 

(1)  The  value  of  equity  in  real 
property,  savings,  individual  retirement 
account's  (IRA),  demand  deposits,  and 
the  market  value  of  stocks,  bonds,  and 
other  forms  of  capital  investments,  but 
exclude: 

(i)  Interests  in  Indian  Trust  land, 

(ii)  The  value  of  the  dwelling  and  a 
minimum  adequate  site, 


(iii)  Cash  on  hand  which  will  be  used 
to  reduce  the  amount  of  the  loan, 

(iv)  The  value  of  necessary  items  of 
personal  property  such  as  furniture  and 
automobi!e(s),  and  the  debts  against 
them, 

(v)  Th'i  assets  that  are  apart  of  the 
business,  trade,  or  farming  operation  in 
the  case  of  any  member  of  the 
household  who  is  actively  engaged  in 
such  operation,  and 

(vi)  The  value  of  a  trust  fund  that  has 
been  established  and  the  trust  is  not 
revocable  by,  or  under  the  control  of, 
any  member  of  the  household,  so  long 
as  the  funds  continue  to  be  held  in  trust. 

(2)  The  value  of  any  business  or 
household  assets  disposed  of  by  a 
member  of  the  household  for  less  than 
fair  market  value  (including  disposition 
in  trust,  but  not  in  a  foreclosure  or 
bankruptcy  sale]  during  the  2  years 
preceding  the  date  of  application,  in 
excess  of  the  consideration  received 
therefore.  In  the  case  of  a  disposition  as 
part  of  a  separation  or  divorce 
settlement,  the  disposition  shall  not  be 
considered  to  be  less  than  fair  market 
value  if  the  household  member  receives 
important  consideration  not  measurable 
in  dollar  terms. 

Protective  advance.  Advances  made 
by  the  Lender  when  the  borrower  is  in 
liquidation  or  otherwise  in  default  to 
protect  or  preserve  the  security  itself 
from  loss  or  destruction. 

Rural  area.  An  area  meeting  the 
requirements  of  §  1980.312  of  this 
subpart.  Rural  areas  are  designated  on 
maps  available  in  the  FmHA  office 
servicing  that  area. 

Single  parent.  An  individual  who  is 
unmarried  or  legally  separated  from  a 
spouse  and  has  custody  or  joint  custody 
of  one  or  more  minor  children  or  is 
pregnant. 

State  Director.  Director  of  FmHA 
programs  within  a  State  Office  area. 

Veteran.  A  veteran  is  a  person  who 
has  been  discharged  or  released  from 
the  active  forces  of  the  United  States 
Army,  Navy,  Air  Force,  Marine  Corps, 
or  Coast  Guard  under  conditions  other 
than  dishonorable  discharge  including 
"clemency  discharges"  and  who  served 
on  active  duty  in  such  forces:  (1)  from 
April  6, 1917,  through  March  31.  1921; 
(2)  from  December  7, 1941,  through 
December  31, 1946;  (3)  from  June  27, 
1950,  through  January  31. 1955;  or  (4) 
for  more  than  180  days,  any  part  of 
which  occurred  after  January  31, 1955, 
but  on  or  before  May  7, 1975. 

§§  1 980.303-1 980.307    [Reserved] 

§1980.308    Full  faith  ami  credit 

The  loan  note  guarantee  constitutes 
an  obligation  supported  by  the  full  faith 
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and  credit  of  die  United  Stales  and  is 
incontestable  except  for  fraud  or 
misrepracentation  of  which  the  L«nder 
has  actual  knowledge  at  the  time  it 
becomes  such  Lander  or  which  the 
Lender  participates  in  or  condones.  A 
note  which  provides  for  the  payment  of 
interest  on  interest  shall  not  be 
guaranteed.  Any  guarantee  or 
assignment  of  a  guarantee  attached  to  or 
relating  to  a  note  which  provides  for  the 
payment  of  interest  on  interest  is  void. 
Notwithstanding  the  prohibition  of 
interest  on  interest,  interest  may  be 
capitalized  In  connection  with 
reamortization  over  the  remaining  term 
with  written  concurrence  of  FmHA.  The 
loan  note  guarantee  will  be 
luienforce^ie  to  the  extent  any  loss  is 
occasioned  by  violation  of  usury  laws, 
negligent  servicing,  or  failure  to  obtain 
the  required  security  regardless  of  the 
time  at  which  FraHA  acquires 
knowledge  of  the  foregoing.  Negligent 
servicing  is  defined  as  servicing  that  is 
inconsistent  with  this  subpart  and 
includes  the  failure  to  perform  those 
services  which  a  reasonably  prudent 
Lender  would  perform  in  servicing  its 
own  loan  portfolio  of  loans  that  are  not 
guaranteed.  The  term  includes  not  only 
tho  concept  of  a  failure  to  act,  but  also 
not  acting  in  a  timely  manner,  or  acting 
contrary  to  the  manner  in  which  a 
reasonably  prudent  Lender  would  act 
up  to  the  time  of  loan  maturity  or  until 
a  final  loss  is  paid.  Any  losses 
occasioned  will  be  unenforceable  to  the 
extent  that  loan  funds  are  used  for 
purposes  other  than  those  authorized  in 
this  subpart.  When  the  Lender  conducts 
liquidation  in  an  expeditious  manner,  in 
accordance  with  an  FmHA  approved 
liquidation  plan,  the  loan  note 
guarantee  shall  cover  interest  until  the 
claim  is  paid  within  the  limit  of  the 
guarantee. 

§1980.309    Lender  participation  In 
guaranteed  RH  loans. 

(a)  Qualification.  The  following 
Lenders  are  eligible  to  participate  in  the 
FmHA  guaranteed  RH  loan  program 
upon  presentation  of  evideoce  of  said 
approval  and  execution  of  the  FmHA 
Lender  Agreement. 

(1)  Any  State  Housing  Acency; 

(2)  Any  Lender  approvea  by  the 
Department  of  Housing  and  Urban 
Development  (HUD)  as  a  supervised  or 
nonsupervised  mortgagee  for 
(submission  of  one  to  four  family 
housing  applications  for  Federal 
Housing  Mortgage  Insurance  or  as  an 
issuer  of  Government  National  Mortgage 
Association  (Cinnie  Mae)  mortgage 
backed  securities: 

(3)  Any  Lender  approved  as  a 
supervised  or  nonsupervised  mortgagee 


for  the  DepartmeiM  of  Ve  erans  ASatrt 
(VA); 

(4)  Any  Lender  appro«  ed  by  the 
Fannie  Mae  for  participa  lion  in  one  to 
four  family  mortgage  loa  is; 

(5)  Any  Lender  3ppro>  ed  by  the 
Federal  Home  Loan  Mar  gage 
Corporation  (Freddie  M.'  c)  for 
participation  in  one  to  ft 'ur  family 
mortgage  loans: 

(6)  A  Farm  Credit  SysJem  (FCS) 
institution  with  direct  lending 
authority;  and 

(7)  Any  Lender  particpating  in  other 
FmHA  guaranteed  loan  urograms. 

(b)  Lender  approval,  /i  Lender  listed 
in  paragraph  (a)  of  this  section  must 
reouest  a  determination  of  eligibility  in 
oraer  to  participate  as  an  originating 
Lender  in  the  program.  Requests  may  be 
made  to  the  State  Office  serving  the 
State  jurisdiction  or  to  the  National 
Office  when  multiple  State  jurisdictions 
are  involved. 

(1)  The  Lender  nust  orovide  the 
following  informa'ion  io  FmHA: 

(i)  Evidence  of  approval,  as 
appropriate,  for  tha  criteria  under 
paragraph  (a)  of  this  se<.tion.  which  the 
Lender  meets. 

(ii)  The  Lendet'i  Tax  Identification 
Number. 

(iii)  The  name  of  an  iifTicial  of  the 
Lender  who  will  serve  is  a  contact  for 
FmHA  regarding  the  Lt  nder's 
guaranteed  loans. 

(iv)  A  list  of  nan-  es,  i  itles,  and 
responsibilities  of  be  lender's  principal 
officers. 

(v)  An  outline  of  the  Lender's  internal 
loan  criteria  for  issues  of  credit  history 
and  repayment  abi  ity  and  a  copy  of  the 
Lender's  quality  contr  >1  plan  for 
monitoring  productior  and  servicing 
activities. 

(vi)  An  executed  certification 
regarding  debarment,  r  uspension,  or 
other  matters — primar  ly  covered 
transactions.  The  certification  will  be 
obtained  using  a  form  prescribed  by 
FmHA. 

(2)  The  Lender  mus  agree  to: 

(i)  Obtain  and  keep  tself  informed  of 
all  program  regulations  and  guidelines 
including  all  amencments  and  revisions 
of  program  requirements  and  policies. 

Ui)  Process  and  service  FmHA 
guaruiteed  loans  in  accordance  with 
FmHA  regulations. 

(iii)  Permit  FmH/.  employees  or  its 
designated  rapresenta  ives  to  examine 
or  audit  all  records  in  d  accounts  related 
to  any  FmHA  loan  cui  rantee. 

(iv)  Be  responsibi  J  for  the  servicing  of 
the  loan,  or  if  the  lou:  is  to  be  sold,  sell 
only  to  an  entity  whica  meets  the 
provisions  of  paragraf  h  (a)  of  this 
section. 

(v)  Use  forms  whi:J  have  been 
approved  by  the  Fece  al  Housing 


Admioistration  (FHA).  Fannie  Mae, 
Freddie  Mac.  or.  for  FCS  Lenders,  use 
the  appropriate  FCS  forms. 

(vi)  Maintain  its  approval  if 
qualification  as  an  FmHA  Lender  was 
based  oo  approval  by  HUD,  VA,  Fannie 
Mae,  or  Freddie  Mac  iiHiludiog 
maintaining  the  minimum  allowable  net 
capital,  acceptable  levels  of  liquidity, 
and  any  required  fidelity  bonding  and/ 
or  mortgage  servicing  errors  and 
omissions  policies  required  by  HUD, 
VA.  Fannie  Mae.  or  Freddie  Mac,  as 
appropriate. 

(viij  Operate  its  facilities  in  a  prudent 
and  businesslike  maimer. 

(viii)  Assure  that  its  staff  is  well 
trained  and  experienced  in  loan 
origination  and/or  loan  servicing 
functions,  as  necessary,  to  assure  the 
capability  of  performing  all  of  the 
necessary  origination  and  servicing 
functions. 

(ix)  Notify  FmHA  in  writing  if  the 
Lender: 

(A)  Ceases  to  meet  any  financial 
requirements  of  the  entity  under  which 
the  Lender  qualified  for  FmHA 
eligibility; 

(B)  Becomes  insolvent: 

(C)  Has  filed  for  bankruptcy 
protection,  has  been  forced  into 
involuntary  bankruptcy,  or  has 
requested  an  assignment  for  the  benefit 
of  creditors: 

(D)  Has  taken  any  action  to  cease 
operations  or  discontinue  servicing  or 
liquidating  any  or  all  of  its  portfolio  of 
FmHA  guaranteed  loans; 

(E)  Has  any  change  in  the  Lender 
name,  location,  address,  or  corporate 
structure; 

(F)  Has  become  delinquent  on  any 
Federal  debt,  has  been  debarred, 
suspended,  or  sanctioned  by  any 
Federal  agency  or  in  accordance  with 
any  applicable  State  licensing  or 
certification  requirements. 

(c)  FmHA  review  for  Lender  eligibility. 
FmHA  will  assure  that  the  Lender's 
request  for  eligibility  to  originate  loans 
is  complete,  that  neither  the  Lender  nor 
any  of  its  principal  officers  have  been 
debarred  from  doing  business  with  the 
Government,  and  notify  the  Lender 
within  IS  calendar  days  of  the  receipt 
of  a  request  of  the  decision  or  the  need 
for  additional  information. 

(d)  Handling  applications  for  Lender 
eligibility.  Upon  determination  of  a 
Lender's  eligibility  to  originate  loans, 
FmHA  and  die  Lender  will  execute  the 
FmHA  Lender  Agreement.  The 
application  material  will  be  retained  by 
FmHA  for  all  eligible  Lenders.  The 
Lender  Agreement  establishes  the 
Lender's  authorization  for  participation 
in  the  program  as  an  originator,  servicer, 
or  holder  of  FmHA  single-family 
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mortgage  loans.  The  Lender  Agreement 
shall  be  valid  unless  terminated  by 
either  the  Agency  or  the  Lender  in 
accordance  with  the  terms  of  the  Lender 
Agreement  and  this  subpart.  The  FmHA 
approval  official  wrill  provide  newly 
approved  Lenders  with  forms  needed  by 
the  Lender  as  outlined  in  Exhibit  A  of 
this  subpart  (available  in  any  FmHA 
office)  and  the  materials  in  Exhibit  L  of 
this  subpart  (available  in  any  FmHA 
office). 

(e)  Lender  sale  of  guaranteed  loans. 
Loans  guaranteed  under  this  subpart 
may  be  sold  only  to  entities  which  meet 
the  qualifications  in  paragraphs  (a)  and 
(b)  of  this  section.  Such  entities  are 
referred  to  as  a  Lender  and  are  to  be 
treated  as  a  Lender  for  all  purposes 
under  this  subpart.  The  selling  Lender 
shall  provide  the  original  loan  note 
guarantee  to  the  purchasing  Lender.  The 
purchasing  Lender  must  execute  a 
Lender  Agreement  or  have  a  valid 
Lender  Agreement  on  file  with  EmHA. 
The  purchasing  Lender  shall  succeed  to 
all  rights,  title,  and  interest  of  the 
Lender  under  the  loan  note  guarantee. 
Any  necessary  or  convenient 
assignments  or  other  instruments 
relating  to  the  loan  and  any  other 
actions  necessary  or  convenient  to 
perfect  or  record  such  transaction  are 
the  responsibility  of  the  purchasing 
Lender.  The  purchasing  Lender  assumes 
the  obligations  of  and  will  be  bound  by 
and  will  comply  with,  all  covenants, 
agreements,  terms,  and  conditions 
contained  in  any  note,  security 
instrument(s),  loan  note  guarantee,  and 
of  any  outstanding  agreements  in 
connection  with  such  loan  purchased. 
The  purchasing  Lender  shall  be  subject 
to  any  defenses,  claims,  or  setoffs  that 
FmHA  would  have  against  the  Lender  if 
the  Lender  had  continued  to  hold  the 
loan.  The  purchasing  Lender  will  report 
any  loan(s)  purchased  and  from  where 
purchased  using  a  reporting  form 
provided  by  FmHA. 

(f)  Lender  responsibility.  The  Lender 
will  be  responsible  for  the  processing, 
servicing,  and  liquidation  (if  necessary) 
of  the  loan.  The  Lender  may  use  agents, 
correspondents,  branches,  financial 
experts,  or  other  institutions  in  carrying 
out  its  responsibilities.  Lenders  are  fully 
responsible  for  their  own  actions  and 
the  actions  of  those  acting  on  the 
Lender's  behalf. 

(1)  Processing.  The  Lender  must  abide 
by  limitations  on  loan  purposes,  loan 
limitations,  interest  rates,  and  terms  set 
forth  in  this  subpart.  The  Lender  will 
obtain,  complete,  and  submit  to  FmHA 
the  items  required  in  §  1980.353(c)  of 
this  subpart.  The  Lender  may  utilize  the 
services  of  a  non-FmHA  approved 
lender  for  originating  residential  loans. 


The  FmHA  approved  lender  is 
responsible  for  the  loan  underwriting 
and  for  obtaining  the  FmHA  conditional 
commitment.  The  agent  may  close  the 
loan  in  its  name  provided  the  loan  is 
immediately  transferred  to  the  approved 
lender  to  whom  the  guarantee  will  be 
issued. 

(2)  Servicing.  Lenders  are  fully 
responsible  for  servicing  and  protecting 
the  security  for  all  guaranteed  loans. 

(3)  Liquidation.  The  Lender  will 
complete  any  liquidation  of  loans 
guaranteed  under  the  provisions  of  the 
Lender  Agreement.  Loss  claims  will  be 
submitted  on  the  FmHA  Loss  Report 
form.  The  loss  report  will  be 
accompanied  by  supporting  information 
to  outline  disposition  of  all  security 
pledged  to  secure  the  loan.  The  Lender 
shall  also  effect  collection  of  the  debt 
fi-om  other  assets  of  the  borrower  to  the 
extent  possible. 

(4)  Counseling.  Lenders  are 
encouraged  to  offer  or  provide  for  home 
ownership  counseling.  Lenders  may 
require  first-time  homebuyers  to 
undergo  such  counseling  if  it  is 
reasonably  available  in  the  local  area. 

(g)  Monitoring  a  Lender's  servicing  of 
loans.  FmHA  will  conduct  certain 
reviews  of  the  Lender's  operations  as 
provided  below.  If  FmHA  determines 
that  the  Lender  is  not  fulfilling  the 
obligations  of  the  Lender  Agreement,  or 
that  the  Lender  fails  to  maintain  the 
required  criteria,  the  Lender  will  be 
notified  in  writing  of  the  deficiencies 
and  allowed  a  maximum  of  30  days  to 
correct  them.  If  the  Lender  fails  to  make 
the  required  corrections,  FmHA  will 
proceed  as  provided  in  paragraph  (h)  of 
this  section. 

(1)  Loan  processing  review  for  new 
Lenders.  FmHA  will  make  a  complete 
review  of  the  first  five  loans  developed 
by  a  newly  eligible  Lender  to  assure 
compliance  with,  and  understanding  of. 
FmHA  regulations  and  will  also  do  a 
review  of  a  random  sampling  of  not  less 
than  5  percent  of  the  Lender's  loans 
annually  for  the  next  3  years.  Thereafter, 
the  Lender  will  be  subject  to  the  review 
provided  in  paragraph  (g)(2)  of  this 
section. 

(2)  Spot  check  review.  FmHA  will 
review  at  least  10  percent  of  the 
outstanding  loans  serviced  by  each 
Lender  every  2  years,  or  more  often  if 
necessary.  The  review  will  include  an 
examination  of  the  Lender's  loan 
processing  and  servicing  as  follows: 

(i)  The  incidence  of  first-year 
delinquency  on  loans  made  by  the 
Lender: 

(ii)  Any  reviews  conducted  of  the 
Lender's  portfolio  of  FmHA  guaranteed 
loans; 


(iii)  Loan  servicing  actions  taken  by 
the  Lender: 

(iv)  Any  other  information  regarding 
the  Lender. 

(3)  Other  reviews.  FmHA  may  conduct 
other  reviews  of  the  Lender's 
operations,  as  related  to  the  FmHA 
guaranteed  RH  loan  program,  when  the 
Administrator  or  State  Director 
determines  that  a  review  is  needed 
based  on  factors  such  as  loan 
delinquencies,  loan  losses,  failure  to 
submit  required  reports,  or  other  such 
reasons  related  to  assuring  that  the 
Government's  interest  is  adequately 
protected. 

(h)  Termination  of  Lender  eligibility. 
The  Lender  remains  eligible  as  long  as 
the  Lender  meets  the  criteria  in 
paragraph  (a)  of  this  section  unless  that 
Lender's  status  is  revoked  by  FmHA  or 
by  another  Federal  agency.  FmHA  shall 
revoke  the  eligible  Lender  status  of  any 
Lender  who  fails  to  comply  with 
requirements  of  paragraphs  (b)  or  (e)  of 
this  section.  Status  may  also  be  revoked 
if  the  Lender  violates  the  terms  of  the 
Lender  Agreement,  fails  to  properly 
service  any  guaranteed  loan,  or  fails  to 
adequately  protect  the  interests  of  the 
Lender  and  the  Government.  If  the 
eligible  Lender  status  of  a  Lender  lapses, 
the  Lender  will  continue  to  service  any 
outstanding  loans  guaranteed  under  this 
subpart  which  are  held  by  said  Lender. 
FmHA  may  require  the  Lender  to 
transfer  the  servicing  of  the  loan.  In 
addition  to  revocation  of  eligible  Lender 
status,  the  Lender  may  be  debarred  by 
FmHA.  In  seeking  to  debar  the  Lender, 
FmHA  will  comply  with  the  provisions 
of  FmHA  Instruction  1940-M  (available 
in  any  FmHA  office).  A  Lender  that  has 
been  debarred  must  obtain  the  services 
of  another  Lender  that  meets  the 
provisions  of  this  subpart  to  service  any 
outstanding  loans  guaranteed  under  this 
subpart  which  are  held  by  said  Lender. 

S 1 980.31 0    Loan  purposes. 

The  purpose  of  a  loan  guaranteed 
under  this  subpart  must  be  to  acquire  a 
completed  dwelling  and  related 
facilities  to  be  used  by  the  applicant  as 
a  primary  residence.  The  loan  may  be  to 
purchase  a  new  dwelling  or  an  existing 
dwelling.  The  guaranteed  loan  may  be 
for  "take  out"  financing  for  a  loan 
advanced  by  the  Lender  to  construct  a 
new  dwelling  or  improve  an  existing 
dwelling.  Eligible  loan  purposes  also 
include: 

(a)  Necessary  related  facilities  such  as 
a  garage,  storage  shed,  walks,  driveway, 
and  water  and/or  sewerage  facilities 
including  reasonable  connection  fees  for 
utilities  which  the  buyer  is  required  to 
pay. 
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(b)  Specid  design  features  or 
aquipment  necessary  to  accomniodata  a 
pbyskaliy  bandicapped  or  disabled 
member  of  the  household. 

(c)  The  cost  of  establuhing  so  escrow 
acco\int(s)  for  real  estate  taxes  and/or 
insurance  premiums. 

(d)  Title  clearance,  title  insurance. 
and  loan  closing;  stock  in  a  cooperative 
lending  ageocy  necessary  to  obtain  the 
loan;  and,  for  low-income  applicants 
only,  points  not  exceeding  the  amount 
typical  for  tbe  area. 

(e)  Provide  funds  for  seller  equity 
and/or  essential  repairs  when  an 
existing  guaranteed  loan  is  to  be 
assumed  simuitaneousiy. 

§  1 98031 1    Loan  nmttatione  and  special 
provtsions. 

(a)  Prohibited  loan  purposes. 
Conditional  commitments  will  not  be 
issued  if  loan  funds  are  to  be  used  for 

(1)  Payment  of  constnictjon  draws. 

(2)  The  purcliase  of  furniture  or  other 
personal  property  except  for  essential 
equipment  and  materials  authorized  in 
accordance  with  §  1980.310  of  this 
subpart. 

(3)  Refmancing  FmHA  debts,  debts 
owed  the  Lender  (other  than 
construction/development,  financing 
incurred  in  con)unction  with  the 
proposed  loan),  or  debts  on  a 
manufactured  home. 

(4)  Purchase  or  improvement  of 
income-producing  land,  or  buildings  to 
be  used  principally  for  income- 
producing  purposes,  or  buildings  not 
essential  for  RH  purposes,  or  lo  buy  or 
build  buildings  which  are  largely  or  in 
part  specifically  designed  to 
accommodate  a  business  or  income- 
producing  enterprise. 

(5)  Payment  oi  fees,  charges,  or 
commissions,  such  as  finder's  fees  for 
packaging  the  applications  or  placement 
fees  for  the  referral  of  a  prospective 
applicant  to  FmHA. 

(6)  Improving  the  entry  of  a 
homestead  entryman  or  desert  entryman 
prior  to  receipt  of  patent 

(7)  Purcliase  a  dwelling  with  an  in- 
ground  swimming  pool. 

(b)  Limitations.  The  amount  of  the 
loan  may  not  exceed  the  maximum 
dollar  hmitation  of  Section  203(bK2)  of 
the  National  Housing  Act  (12  U.S.C 
1702). 

(1)  A  loan  for  the  acquisition  of  a 
newly  constructed  dwelling  that  meets 
the  requirements  of  §  1980.341  (b)  of 
this  subpart  may  be  made  for  up  to  100 
percent  of  the  appraised  value,  or  the 
cost  of  acquisition  and  any  necessary 
development  including  those  purposes 
in  §  1980.310  of  this  subpart,  whichever 
is  less. 

(2)  A  loan  for  the  acquisition  of  an 
existing  dwelling  and  development  in 


conjunction  with  th'j  acquisition  of  an 
existing  dwelling  nu  r  be  made  for  up  to 
100  percent  of  the  ap  praised  value,  or 
the  cost  of  aoquisitic  i  and  necessary 
development  includi  ig  those  purposes 
in  §  1980.310  of  this  nibpart  whidiever 
is  less. 

(c)  Subdivisions,  h  ousing  units  may 
be  financed  in  existi  ig  subdivisions 
approved  by  local,  regional.  State,  or 
Federal  government  igencies  before 
issuance  of  a  conditi  }aal  commiluient. 
The  subdivision  mu:  t  meet  the 
requirements  of  §1911.203  of  subpart  E 
of  part  1901  of  this  c  lapter.  An  existing 
subdivision  is  one  ir  which  the  local 
government  has  acct  pted  the 
subdivision  plan,  its  prindpel 
developments,  and  r  ght-of-ways,  the 
construction  of  stree  s,  water,  and 
water/waste  disposa  systems,  and 
utilities  is  at  a  point  which  precludes 
any  major  changes,  ( id  provisions  are 
in  place  for  continue  us  maintenance  of 
the  streets,  and  the  v  ater  and  water/ 
waste  disposal  systens. 

§1980.^12    Rural  are;  designation. 
A  rural  area  is  an  :  -ea  which  is 
identified  as  rural  b}  FmHA  in 
accordance  with  §  1{  14.10  of  subpart  A 
of  part  1944  of  this  cV  apter.  Current 
county  maps  sbowirg  ineligible  areas 
are  available  in  FmHA  District  and 
County  OfRces. 

§1980.313    Site  ar>d  bi<4<dmg  raquiremanta. 

(a)  Rural  area.  The  property  on  which 
the  loan  is  made  mus  be  located  in  a 
designated  rural  aree  as  identified  in 

§  1980.312  of  this  subpart.  A  nonfarm 
tract  to  be  purchasec  ur  improved  with 
loan  funds  must  not  be  closely 
associated  with  farm  aer\'ice  biJildings. 

(b)  Access.  Tlw  pro-Derty  must  be 
contiguous  to  and  he\  e  direct  access 
from  a  street,  road,  or  driveway.  Streets 
and  roads  must  be  dedicated  to  and 
accepted  by  a  public  body  which  shall 
be  responsible  for  continuous 
maintenance.  GenertHy,  streets  and 
roads  must  be  hard  surfaced.  When 
local  ordinances  and  codes  do  not 
require  hard  surface  s'reets,  an  all- 
weather  surface,  appnived  and 
maintained  by  a  public  body,  may  be 
accepted.  Streets  ana  .n>ads  maintained 
by  a  homeowners  association  (HOA) 
may  be  accepted  whwi  the  streets  and 
roads  have  direct  access  to  a  public 
maintained  street  or  ~oad,  control  of  the 
HOA  has  been  in  the  hands  of  the 
purchasers  of  the  dwailing  units,  and 
the  purchasers  have  ')6en  in  control  for 
over  a  year,  all  units  lave  been 
developed  and  70  pendent  of  the  units 
have  been  sold  to  pu  x  basers  and  are 
occupied  as  residenc  ^3  (i.e.  the  units  are 
no  longer  held  by  the  developer  or 


builder},  and  the  project  has  been 
approved  by  HUD,  VA,  Fannie  Mae,  or 
Freddie  Mac. 

(c)  IVaXer  and  water/waste  disposal 
system.  A  nonfarm  tract  on  which  a  loan 
is  to  be  made  must  have  an  adequate 
water  and/or  water/waste  disposal 
system,  and  other  related  facilities. 
Water  and  water/waste  disposal  sj'stems 
ser\'iQg  the  site  must  be  approved  by  a 
State  or  local  government  agt>Dcy.  VVhen 
the  site  is  served  by  a  privately  owned 
and  centrally  operated  water  and  watei/ 
waste  disposal  system(s),  the  system[s) 
must  meet  the  design  requirements  of 
the  State  Department  of  Health  or 
comparable  reviewing  and  regulatory 
agency.  Written  verification  must  be 
obtained  from  the  regulatory  ageiMry  that 
the  private  water  and/ or  water/waste 
sy.stem  complies  with  tbe  Safe  Drinking 
Water  Act  (42  U.S.C.  300F  et  seq  )  and 
the  Clean  Water  Act  (33  U.S.C  1251  el. 
seq.)  respectively.  A  system  owned  and/ 
or  operated  by  a  private  party  must  have 
a  legally  binding  agreement  which 
allows  interested  third  parties,  such  as 
the  Lender,  to  enforce  the  obligation  of 
the  operator  to  provide  satisfactory 
service  at  reasonable  rates. 

(d)  (Reserved! 

(e)  Modest  house.  Dwellings  financed 
must  provide  decent,  safe,  and  sanitary 
housing  and  be  modest  in  cost.  A 
dwelling  that  can  be  purchased  with  a 
loan  not  exreeding  the  maximum  dollar 
limitation  of  Section  203(b)(2)  of  ihe 
National  Housing  Act  (12  U.S.C.  1702) 
is  considered  modest  Generally,  the 
value  of  the  site  must  not  exceed  30 
percent  of  the  total  value  of  the 
property.  When  the  value  of  the  site  is 
typical  for  the  area,  as  evidenced  by  the 
appraisal,  and  the  site  cannot  be 
subdivided  into  two  or  more  sites  the  30 
percent  limitation  need  not  be  applied. 
Loans  shall  not  be  guaranteed  en 
dwellings  virith  an  in-ground  swimming 
pool. 

(f)  Thermal  standards.  Dvrellings 
financed  shall  meet  the  standards 
outlined  in  Exhibit  D  of  subpart  A  of 
part  1924  of  this  chapter  (available  in 
any  FmHA  office)  except  in  the  case  of 
an  existing  dwelling,  if  documentation 
is  provided  to  establish  that  the  actual 
cost  of  heating  and  cooling  is  not 
significantly  greater  than  those  costs  for 
a  dwelling  that  does  meet  FmHA's 
thermal  standards.  In  these  cases, 
basement  insulation  may  not  be 
economically  feasible  based  on  cost  and 
only  the  perimeter  of  the  house  at  the 
band  beam  and  the  heat  ducts  in 
unheated  basements  or  crawlspace  must 
be  insulated. 

(g)  Existing  dwelling.  An  existing 
dwelling  financed  should  be  cost 
effective  to  the  applicant  including 
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reasonable  costs  of  utilities  and 
maintenance  for  the  area.  Loan 
guarantees  may  be  made  on  an  existing 
manufactured  home  when  it  meets  the 
pr  jvisions  of  paragraph  (i){2)(i)  of  this 
section. 

(h)  Repairs.  Any  dwelling  financed 
with  an  FmHA  guarantee  must  be 
structurally  sound,  functionally 
adequate,  and  placed  in  good  repair  at 
the  time  the  property  is  acquired  by  the 
borrower. 

(i)  Manufactured  homes.  New  units 
that  meet  the  requirements  of  Exhibit  J 
of  subpart  A  of  part  1924  of  this  chapter, 
and  purchased  through  FmHA  approved 
dealer-contractors,  may  be  considered 
for  a  guaranteed  loan  under  this  subpart. 
The  Lender  may  obtain  a  list  of  FmHA 
approved  models  and  dealer-contractors 
from  any  FmHA  office  in  the  area 
served. 

(1)  Loans  may  be  guaranteed  for  the 
following  purposes  when  the  security 
covers  both  the  unit  and  the  lot: 

(i)  A  new  unit  and  related  site 
development  work  on  a  site  owned  or 
purchased  by  the  applicant  which  meets 
the  requirements  and  limitations  of  this 
section  or  a  leasehold  meeting  the 
provisions  of  §  1980.314  of  this  subpart. 

(ii)  Transportation  and  set-up  costs  for 
a  new  unit. 

(2)  Loans  may  not  be  guaranteed  for: 
(i)  An  existing  unit  and  site  unless  it 

is  already  financed  with  a  section  502 
RH  insured  or  guaranteed  loan,  it  is 
being  sold  from  FmHA  inventory,  or  it 
is  being  sold  from  the  Lender's 
inventory  provided  the  Lender  acquired 
possession  of  the  unit  through  a  loan 
guaranteed  under  this  subpart. 

(ii)  The  purchase  of  a  site  without  also 
financing  the  unit. 

(iii)  Existing  debts  owed  by  the 
applicant/borrower. 

liv)  A  unit  without  an  affixed 
certification  label  indicating  the  unit 
was  constructed  in  accordance  with  the 
Federal  Manufactured  Home 
Gsnstruction  and  Safety  Standards. 

(v)  Alteration  or  remodeling  of  the 
unit  when  the  initial  loan  is  made. 

(vi)  Furniture,  including  movable 
articles  of  personal  property  such  as 
drapes,  beds,  bedding,  chairs,  sofas, 
lamps,  tables,  televisions,  radios,  stereo 
sets,  and  similar  items,  This  does  not 
include  items  such  as  wall-to-wall 
carpeting,  refrigerators,  ovens,  ranges, 
clothes  washers  or  dryers,  heating  or 
cooling  equipment,  or  similar  items. 

(vii)  Any  unit  uot  constructed  to  the 
FmHA  thermal  standards  as  identified 
by  an  afHxed  label  for  the  winter  degree 
day  zone  where  the  unit  will  be  located. 

S 1  M0.31 4    Loans  on  leaaohold  interests. 
A  loan  may  be  guaranteed  if  made  on 
a  leasehold  owned  or  being  acquired  by 


the  applicant  when  the  Lender 
determines  that  long-term  leasing  of 
homesites  is  a  well  established  practice 
and  such  leaseholds  are  freely 
marketable  in  the  area  provided  the 
Lender  determines  and  certifies  to 
FmHA  that: 

(a)  Unable  to  obtain  fee  title.  The 
applicant  is  unable  to  obtain  fee  title  to 
the  property. 

(b)  Unexpired  term.  The  lease  has  an 
unexpired  term  of  at  least  40  years  from 
the  date  of  approval.  A  lease  for  25  years 
with  an  option  to  the  lessee  to  renew  for 
an  additional  15  years  would  be 
considered  a  40-year  lease. 

11980.315  [Reserved] 

1 1 980.31 6  Environmental  requirements. 
The  requirements  of  subpart  G  of  part 

1940  of  this  chapter  apply  to  loan 
guarantees  made  under  this  subpart. 
Lenders  and  applicants  must  cooperate 
with  FmHA  in  the  completion  of  these 
requirements.  Lenders  must  become 
familiar  with  these  requirements  so  that 
they  can  advise  applicants  and  reduce 
the  probability  of  unacceptable 
applications  being  submitted  to  FmHA. 
FmHA  may  require  that  Lenders  and/or 
applicants  obtain  information  for 
completing  environmental  assessments 
when  necessary.  The  FmHA  approval 
official  will  utilize  the  State  Natural 
Resource  Management  Guide  (available 
in  any  FmHA  office)  to  assist  in  the 
completion  of  the  environmental 
review.  ^ 

§  1980.317    Equal  opportunity  and 
nondiscrimination  requirements  in  use, 
occupancy,  rental,  or  sale  of  housing. 

(a)  Compliance.  Loans  guaranteed 
under  this  subpart  are  subject  to  the 
provisions  of  various  civil  rights 
statutes.  FmHA  and  the  Lender  may  not 
discriminate  against  any  person  in 
making  guaranteed  housing  loans 
available,  or  impose  different  terms  and 
conditions  for  the  availability  of  these 
loans  based  on  a  person's  race,  color, 
familial  status,  religion,  sex,  age, 
physical  or  mental  handicap,  or  national 
origin,  provided  the  applicant  possesses 
the  capacity  to  enter  into  a  legal  contract 
for  services.  These  requirements  will  be 
discussed  with  the  applicant,  builder, 
developer,  and  other  parties  involved  as 
early  in  the  negotiations  as  possible. 

(b)  Reporting.  If  there  is  indication  of 
noncompliance  with  these 
requirements,  such  facts  will  be 
reported  by  the  borrower.  Lender,  or 
FmHA  personnel  to  the  Administrator 
or  the  Director,  Equal  Opportunity  Staff. 
Complaints  and  compliance  will  be 
handled  by  FmHA  in  accordance  with 
subpart  E  of  part  1901  of  this  chapter. 


(c)  Forms  and  requirements.  In 
accordance  with  Executive  Order  11246, 
the  following  equal  opportunity  and 
nondiscrimination  forms  and 
requirements  are  applicable  when  the 
loan  guarantee  involves  a  construction 
contract  between  the  borrower  and  the 
contractor  that  is  more  than  $10,000. 
The  Lender  is  responsible  for  seeing  that 
the  requirements  of  paragraphs  (c)(1) 
through  (c)(5)  of  this  section  are  met: 

(1)  Equal  Opportunity  Agreement. 
Before  loan  closing,  each  borrower 
whose  loan  involves  a  construction 
contract  of  more  than  $10,000  must 
execute  the  FmHA  Equal  Opportunity 
Agreement  or  the  equivalent  HUD  form. 

(2)  Construction  Contract  or 
subcontract  in  excess  of  $10,000.  If  the 
contract  or  a  subcontract  exceeds 
$10,000: 

(i)  The  contractor  or  subcontractor 
must  submit  the  FmHA  Compliance 
Statement  before  or  as  a  part  of  the  bid 
or  negotiation. 

(ii)  An  Equal  Opportunity  Clause 
must  be  part  of  each  contract  and 
subcontract. 

(iii)  With  notification  of  the  contract 
award,  the  contractor  must  receive  the 
FmHA  Notice  to  Contractors  and 
Applicants  signed  by  FmHA,  with  an 
attached  Equal  Employment 
Opportunity  poster.  Posters  in  Spanish 
must  be  provided  and  displayed  where 
a  significant  portion  of  the  population  is 
Spanish  speaking. 

(iv)  Under  Executive  Order  11246  and 
Executive  Order  11375,  the  contractor  or 
subcontractor,  subject  to  the 
requirements  of  paragraph  (c)(5)  of  this 
section,  is  prohibited  from 
discriminating  because  of  race,  color, 
religion,  sex,  or  national  origin  to  ensure 
equality  of  opportunity  in  all  aspects  of 
employment. 

(3)  One  hundred  or  more  employees 
and  construction  contract  or 
subcontract  exceeds  $10,000.  If  the 
contractor  or  subcontractor  has  100  or 
more  employees  and  the  contract  or 
subcontract  is  for  more  than  $10,000,  an 
annual  report  must  be  filed  on  or  before 
March  31,  as  long  as  the  contractor  or 
subcontractor  holds  a  contract  equal  to 
$10,000  or  more  which  is  financed  with 
a  guaranteed  loan.  Failure  to  file  timely, 
complete  and  accurate  reports 
constitutes  noncompliance  with  the 
Equal  Opportunity  Clause.  Report  forms 
are  distributed  by  the  Joint  Reporting 
Committee  and  any  questions  on  this 
form  should  be  addressed  by  the 
contractor  or  subcontractor  to  the  Joint 
Reporting  Committee,  1800  G  Street, 
NW.,  Washington,  D.C.  20006. 

(4)  Fifty  or  more  employees  and 
construction  contract  or  subcontract 
exceeds  $50,000.  If  the  contract  or 
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subcontract  is  more  than  $50,000  and 
the  contractor  or  subcontractor  has  50  or 
more  employees,  in  addition  to  the 
requirements  of  paragraph  (c)(3)  of  this 
section,  each  such  contractor  or 
subcontractor  must  be  informed  that  he 
must  develop  a  written  affirmative 
action  compliance  program  for  each  of 
his  establishments  and  put  it  on  file  in 
each  of  his  personnel  offices  within  120 
days  of  the  commencement  of  the 
contract  or  subcontract. 

(5)  Compliance  reviews.  Compliance 
reviews  must  be  made  during 
construction  inspections  to  determine 
whether  the  required  posters  are 
displayed,  the  facilities  are  not 
segregated,  and  there  is  no  evidence  of 
discrimination  in  employment.  Findings 
of  the  borrower  or  Lender  (when 
inspections  are  made)  will  be 
documented  in  writing.  If  there  is  any 
evidence  of  noncompliance,  the 
borrower  or  Lender  will  be  made  to 
achieve  voluntary  compliance.  If  the 
effort  fails,  the  Compliance  Review 
Officer  will  report  all  the  facts  in 
writing  to  the  Administrator,  ATTN: 
Equal  Opportunity  Officer. 

(6)  Employee  complaints.  Any 
employee  of  or  applicant  for 
employment  with  such  contractors  or 
subcontractors  may  file  a  written 
complaint  of  discrimination  with 
FmHA. 

(i)  A  written  complaint  of  alleged 
discrimination  must  be  signed  by  the 
complainant  and  should  include  the 
following  information: 

(A)  The  name  and  address  (including 
telephone  number,  if  any)  of  the 
complainant. 

(B)  The  name  and  address  of  the 
person  committing  the  alleged 
discrimination. 

(C)  A  description  of  the  acts 
considered  to  be  discriminatory. 

(D)  Any  other  pertinent  information 
that  will  assist  in  the  investigation  and 
resolution  of  the  complaint. 

(ii)  Such  complaint  must  be  filed  not 
later  than  180  days  from  the  date  of  the 
alleged  discrimination,  unless  the  time 
for  filing  is  extended  by  FmHA  for  good 
cause  shown  by  the  complainant. 

S 1 980.31 8    Rood  or  mudslide  hazard  arM 
pracautiona. 

(a)  Dwelling  location.  Dwellings 
located  in  special  flood  or  mudslide 
hazard  areas,  as  designated  by  the 
Federal  Emergency  Management  Agency 
(FEMA)  may  be  financed  under  this 
subpart  only  if: 

(1)  The  community,  as  a  result  of  such 
designation  by  FEMA  as  a  special  flood 
or  mudslide  prone  area,  has  an 
approved  flood  plain  area  management 
plan. 


(2)  The  dwelling  loci 
construction  plans  and 
for  new  buildings  or  in 
existing  buildings  com 
approved  flood  plain  a 
plan  as  mentioned  in  p 
this  section. 

(3)  Potential  environ 
and  feasible  altemativt 
considered  by  FmHA  i 
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subpart  B  of  part  1806 
(FmHA  Instruction  42( 

S  1980.319    Other  Fader 
raqulramants. 

In  addition  to  the  sp 
requirements  of  this  sl 
proposals  financed  wit 
guarantee,  Lenders  anc 
must  coordinate  with  i 
Federal,  State,  and  loci 
Applicants  and/or  Len 
required  to  comply  wit 
State,  or  local  laws,  re( 
commission  rules,  ord 
regulations  which  exis 
loan  guarantee  is  issue 
dwelling  including,  bt 

(a)  Borrowing  mone; 
security  therefore; 

(b)  Land  use  zoning; 

(c)  Health,  safety,  an 
standards;  and 

(d)  Protection  of  the 
consumer  affairs. 

§1980.320    Interest  rate 

The  interest  rate  mu 
established  usury  rate 
under  this  subpart  mu 
interest  rate  over  the  1: 
The  rate  shall  be  agree 
borrower  and  the  Lend 
be  more  than  the  rate  b 
by  VA  or  the  current  F 
defined  in  §  1980.302  ( 
whichever  is  higher. 

11980.321  Tarmaofloa 

(a)  Note.  Principal  ai 
be  due  and  payable  mc 
provided  in  the  promii 

(b)  Term.  The  term  f 
shall  be  not  less  than  3 
date  of  the  note,  and  r.' 
years  from  the  date  of  i 
scheduled  payment. 

5 1 980.322  Loan  guarsr  tea  limits. 
The  amount  of  the  Ic  an  note 

guarantee  is  90  percen  of  the  principal 
amount  of  the  loan. 
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(a)  The  maximum  loss  payment  under 
the  guarantee  of  Single  Family  Housing 
loans  will  be  the  lesser  of: 

(1)  Any  loss  of  an  amount  equal  to  90 
percent  of  the  principal  amount  actually 
advanced  to  the  borrower,  or 

(2)  Any  loss  sustained  by  the  Lender 
of  an  amount  up  to  35  percent  of  the 
principal  amount  actually  advanced  to 
the  borrower,  plus  any  additional  loss 
sustained  by  the  Lender  of  an  amount 
up  85  percent  of  the  remaining  65 
percent  of  the  principal  amount  actually 
advanced  to  the  borrower. 

(b)  Loss  includes  only: 

(1)  Principal  and  interest  evidenced 
by  the  guaranteed  loan  note: 

(2)  Any  loan  subsidy  due  and  owing; 
and 

(3)  Any  principal  and  interest 
indebtedness  on  FmHA  approved 
protective  advances  for  protection  and 
preservation  of  security. 

'  (c)  Interest  (including  any  subsidy) 
shall  be  covered  by  the  loan  note 
guarantee  to  the  date  of  the  final  loss 
settlement  when  the  Lender  conducts 
liquidation  of  collateral  in  an 
expeditious  manner.  In  addition, 
FmHA's  payment  will  include  interest 
accruing  from  the  date  the  claim  is  filed 
until  the  date  it  is  paid  within  the  limits 
of  the  guarantee.  Net  proceeds  received 
from  liquidation  of  the  collateral  will  be 
used  in  calculating  the  amount  of  loss 
sustained  by  the  Lender.  If  the  Lender 
acquires  the  collateral,  the  net  proceeds 
from  collateral  for  calculating  loss  shall 
be  determined  by  FmHA  as  follows: 

(1)  The  collateral  will  be  appraised  at 
its  liquidation  value  as  of  the  date  of 
acquisition  by  the  Lender;  and  then 

(ii)  Deduct  from  such  appraised  value 
an  estimate  of  liquidation  costs  which 
will  include  an  allowance  for 
disposition  of  the  property  when  it  will 
be  held  by  the  Lender  in  accordance 
with  §  1980.376(a)(l)(ii)  of  this  subpart. 

§  1 980.323    Guarantee  (e«. 

The  Lender  will  pay  a  nonrefundable 
fee  which  may  be  passed  on  to  the 
borrower.  The  fee  is  calculated  by 
multiplying  the  figure  in  Exhibit  K  of 
subpart  A  of  part  1810  of  this  chapter 
(FmHA  Instruction  440.1,  available  in 
any  FmHA  office)  times  90  percent  of 
the  principal  amount  of  th^oan. 

§  1 980.324    Chargea  and  feea  by  Lender. 

(a)  Routine  charges  and  fees.  The 
Lender  may  establish  the  charges  and 
fees  for  the  loan,  provided  they  are  the 
same  as  those  charged  other  appUcants 
for  similar  types  of  transactions. 

(b)  Late  payment  charges.  Late 
payment  charges  will  not  be  covered  by 
the  guarantee.  Such  charges  may  not  be 
added  to  the  principal  and  interest  due 
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under  any  guaranteed  note.  Late  charges 
may  be  made  only  if: 

(1)  Maximum  amount.  The  maximum 
aniount  does  not  exceed  the  percentage 
of  the  payment  due  as  prescribed  in 
Exhibit  H  of  this  subpart  (available  in 
any  FmHA  office). 

12)  Routine.  They  are  routinely  made 
by  the  Lender  in  similar  types  of  loan 
transactions. 

(3)  Payments  received.  Payments  have 
not  been  received  within  the  customary 
time  frame  allowed  by  the  Lender.  The 
term  "payment  received"  means  that  the 
payment  in  cash,  check,  money  order,  or 
similar  medium  has  been  received  by 
the  Lender  at  its  main  office,  branch 
office,  or  other  designated  place  of 
payment. 

(4)  Calculating  charges.  The  Lender 
does  not  change  the  rate  or  method  of 
calculating  the  late  payment  charges  to 
increase  charges  while  the  loan  note 
guarantee  is  in  effect. 

(5)  Interest-assisted  loans.  The  Lender 
does  not  penalize  or  charge  any  fee  to 
the  borrower  when  the  only 
delinquency  is  a  loan  subsidy 
payment(s),  which  the  Lender  is  entitled 
to  but  has  not  received. 

$1980.325    TranMCtion*  which  will  not  be 
guaranteed. 

(a)  Lease  payments.  Payments  made 
on  a  lease  will  not  be  guaranteed. 

(b)  Loans  made  by  other  Federal 
agencies.  Loans  made  by  other  Federal 
agencies  will  not  be  guaranteed.  This 
does  not  preclude  guarantees  of  loans 
made  by  an  FCS  institution  with  direct 
lending  authority.  This  also  does  not 
preclude  loans  made  by  State  or  local 
government  agencies  assisted  by  a 
Federal  agency. 

f$  1980.326-1980.329    [ReMtved] 

$  1 980.330    Applicant  equity  requirement*. 
A  loan  to  purchase  a  new  or  existing 
dwelling  may  be  made  up  to  the 
appraised  market  value  of  the  security. 

$1980.331    CoMataraL 

(a)  General.  The  entire  loan  must  be 
secured  by  a  first  lien  on  the  housing 
being  financed  and  the  Lender  will 
maintain  this  Uen  priority.  The  Lender 
is  responsible  for  assurance  that  proper 
and  adequate  seciuity  is  obtained, 
maintained  in  existence,  and  of  record 
to  protect  the  interests  of  the  Lender  and 
FmHA. 

(b)  Third  party  liens,  suits  pending, 
etc.  Among  other  things  in  obtaining  the 
required  security,  it  is  necessary  to 
ascertain  that  there  are  no  claims  or 
liens  against  the  security  or  the 
borrower,  and  that  there  are  no  suits 
pending  or  anticipated  that  would  affect 
the  security  or  the  borrower. 


(c)  All  collateral  must  secure  the 
entire  loan.  The  Lender  will  not  take 
separate  collateral,  including  but  not 
limited  to  mortgage  insurance,  to  secure 
that  portion  of  the  loss  not  covered  by 
the  guarantee. 

$1980.332    [Reaerved] 

$  1 980.333    Promitaory  notea  and  aacurity 

instruments. 

(a)  Loan  instruments.  The  Lender  may 
use  its  own  forms  for  promissory  notes, 
real  estate  mortgages,  including  deeds  of 
trust  and  similar  instruments,  and 
security  agreements  provided  there  are 
no  provisions  that  are  in  conflict  or 
otherwise  inconsistent  with  the 
provisions  of  §  1980.309(b)(2)(v)  of  this 
subpart.  The  Lender  is  responsible  for 
determining  that  the  security 
instruments  are  adequate  and  are 
properly  maintained  of  record. 

(b)  Interest  assistance  instruments. 
When  the  loan  guarantee  is  authorized 
ft-om  interest  assisted  funds,  FmHA  will 
provide  the  Lender  with  the  necessary 
forms  and  security  instruments  related 
to  the  interest  assistance.  The  Lender 
will  complete  the  Master  Interest 
Assistance  Agreement,  assure  that  the 
closing  agent  properly  records  a  junior 
mortgage  or  deed  of  trust  which  grants 
FmHA  a  lien  on  the  security  in  order  to 
protect  FmHA's  equity  share  subject 
only  to  the  first  mortgage  or  deed  of 
trust  to  the  Lender  or  other  authorized 
prior  lien(s).  and  forward  the 
agreements  and  recorded  instruments  to 
FmHA. 

S 1 380.334    Aporalsal  of  property  serving 
as  collateral. 

An  appraisal  of  all  property  serving  as 
security  for  the  proposed  loan  will  be 
completed.  A  copy  of  the  appraisal  will 
be  submitted  to  FmHA  for  review  with 
the  request  for  loan  guarantee.  The 
Lender  may  pass  the  cost  of  the 
appraisal  on  to  the  borrower.  The 
appraisal  must  have  been  completed 
within  3  months  of  the  date  the 
application  is  submitted  to  FmHA. 

^1  Qualified  appraiser.  The  Lender 
will  use  an  appraiser  that  is  properly 
licensed  or  authorized,  as  appropriate, 
to  make  residential  real  estate  appraisals 
in  accordance  with  the  Financial 
Institutions  Reform,  Recovery,  and 
Enforcement  Act  of  1989  (FIRREA)  (12 
U.S.C.  3331-3351)  regardless  of  the 
amount  of  the  loan.  Appraisers  may  not 
discriminate  against  any  person  in 
making  or  performing  appraisal  services 
because  of  race,  color,  familial  status, 
religion,  sex.  age.  handicap,  or  national 
origin. 

(d)  Appraisal  report.  Residential 
appraisals  will  be  completed  using  the 
sales  comparison  (market)  and  cost 


approach  to  market  value.  Factors  such 
as  race,  color,  familial  status,  religion, 
sex,  age,  handicap,  or  national  origin  are 
not  valid  considerations  for  appraisals 
and  shall  not  be  used. 

(1)  Uniform  Residential  Appraisal 
Report  (URARl.  The  appraiser  will 
complete  the  URAR. 

(i)  The  "Estimated  Reproduction  Cost- 
New  of  Improvements"  section  of  the 
form  must  be  completed  when  the 
dwelling  is  less  than  1  year  old. 

(ii)  Not  less  than  three  comparable 
sales,  which  are  not  more  than  12 
months  old  will  be  used  unless  the 
appraiser  provides  documentation  that 
such  comparables  are  not  available  in 
the  area.  Comparable  sales  should  be 
located  as  close  as  possible  to  the 
subject  dwelling.  When  the  need  arises 
to  use  a  comparable  sale  that  is  a 
considerable  distance  from  the  subject, 
the  appraiser  must  use  his  or  her 
knowledge  of  the  area,  and  apply  good 
judgment  in  selecting  comparable  sales 
that  are  the  best  indicators  of  value  for 
the  subject  property. 

(2)  Supporting  documentation.  A 
narrative  explanation  supporting 
unusual  adjustments  must  be  attached 
to  the  appraisal. 

(3)  Photographs.  The  appraisal  report 
must  include  photographs  which 
provide  front,  rear,  and  street  scene 
views  of  the  subject  property,  and  a 
front  view  for  each  comparable  sale 
used  in  the  completion  of  the  appraisal. 

(4)  Site  analysis  form.  The  appraiser 
will  complete  a  checklist  provided  by 
FmHA  to  provide  site  information  for 
FmHA  use.  The  FmHA  approval  official 
will  utilize  this  information  in 
determining  whether  it  is  necessary  to 
visit  the  property  for  environmental 
purposes. 

(c)  FmHA  review.  A  desk  review  of 
the  appraisal  will  be  done  by  the  FmHA 
approval  official  prior  to  issuance  of  a 
conditional  commitment  to  assure  the 
value  is  reasonably  supported.  FmHA 
will  perform  a  desk  review  on  each 
appraisal,  and  a  Geld  review  on  at  least 
one  appraisal  submitted  by  each 
appraiser  completing  5  or  more 
appraisals  each  year. 

(1)  Appraisals  which  are  determined 
to  be  deficient  and/or  unacceptable  will 
be  returned  to  the  Lender  for  corrective 
action. 

(2)  The  Lender  is  responsible  for 
communicating  and  initiating  corrective 
action  with  the  appraiser.  The  corrected 
appraisal  will  be  subject  to  the  same 
review  process  described  in  this  section. 

(3)  If  FmHA  determines  a  specific 
appraiser  is  not  meeting  the 
requirements  of  this  section,  FmHA  will 
notify  the  Lender  that  appraisals 
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performed  by  that  appraiser  will  no 
longer  be  accepted. 

If  1M0.335-1 980.339    [R«s«v*d] 

f  1980.340    Acquisition,  construction,  and 
dovelopmant 

(a)  Acquisition  of  property.  The 
Lender  is  responsible  for  seeing  that  the 
property  to  be  acquired  with  loan  funds 
is  acquired  as  planned  and  that  the 
reauired  security  interest  is  obtained. 

(b)  New  construction.  A  new  dwelling 
financed  with  a  guaranteed  loan  must: 

(1)  Have  been  built  in  accordance 
with  building  plans  and  specifications 
that  contain  approved  building  code 
certiRcations  (eligible  certifiers  are 
listed  in  §  1924.5(f)(l)(iii)  of  subpart  A 
of  part  1924  of  this  chapter). 

[2]  Conform  to  FmHA  thermal 
standards  (exhibit  D  of  subpart  A  of  part 
1924  of  this  chapter). 

(i)  The  builder  may  certify 
conformance  with  FmHA  thermal 
standards  contained  in  paragraph  IV  A 
of  exhibit  D  of  subpart  A  of  part  1924 
of  this  chapter. 

(ii)  A  qualified,  registered  architect  or 
a  qualified,  registered  engineer  must 
certify  conformance  with  FmHA 
thermal  standards  contained  in 
paragraph  IV  C  of  exhibit  D  of  subpart 
A  of  part  1924  of  this  chapter. 

(c)  Development.  The  Lender  and 
borrower  are  responsible  for  seeing  that 
the  loan  purposes  are  accomplished  and 
loan  funds  are  properly  utilized.  This 
includes,  but  is  not  limited  to,  seeing 
that: 

(1)  The  applicable  development 
standards  are  adhered  to. 

(2)  Drawings  and  specifications  are 
certified. 

(3)  Adequate  water,  electric,  heating, 
waste  disposal,  and  other  necessary 
utilities  and  facilities  are  obtained. 

(4)  Equal  opportunity  and 
nondiscrimination  requirements  are 
met.  (See  §  1980.317  of  this  subpart.) 

(5)  A  builder's  warranty  is  issued 
when  new  construction,  repair,  or 
rehabilitation  is  involved,  which 
provides  for  at  least  1  year's  warranty 
from  the  date  of  completion  or 
acceptance  of  the  work. 

f  1 980.341    Inspections  of  construction 
and  complianc*  reviews. 

(a)  Qualified  inspectors  Inspections 
will  be  made  during  construction  by  a 
construction  inspector  deemed  qualified 
and  approved  by  the  Lender. 

(b)  Inspections.  Inspections  shall  be 
done  by  a  party  the  Lender  determines 
to  be  qualified,  such  as  a  HUD  approved 
fee  inspector.  The  sale  agreement  shall 
identify  which  party  (i.e.,  purchaser  or 
seller)  is  responsible  to  obtain  and  pay 
for  required  inspections  and 


certifications.  In  conntction  with 
inspections  involving  construction 
contracts,  equal  oppor  unity  and 
nondiscrimination  compliance  reviews 
must  be  made  as  requi  ed  by  §  1980.317 
of  this  subpart. 

(1)  For  existing  dwellings,  inspections 
must  be  made  to  determine  that  the 
dwelling: 

(i)  Is  structurally  sotnd,  functionally 
adequate,  in  good  repa  r,  or  will  be 
placed  in  good  repair  with  loan  funds, 
and  meets  the  "General"  requirements 
in  Guide  2  of  subpart  /.  of  part  1924  of 
this  chapter  (available  in  any  FmHA 
office). 

(ii)  Meets  the  theme  I  standards  per 
§  1980.313(0  of  this  subpart. 

(iii)  Has  adequate  electrical, 
plumbing,  heat,  water,  and  water/waste 
disposal  systems,  and  s  free  of  wood 
destroying  insects. 

(2)  For  a  newly  cons  ructed  dwelling, 
when  construction  is  planned,  the 
Lender  must  see  that  the  following 
inspections  are  made  in  addition  to  any 
additional  inspections  the  Lender 
deems  appropriate: 

(i)  When  footings  and  foundations  are 
ready  to  be  poured  but  prior  to  back- 
filling. 

(ii)  When  shell  is  closed  in,  but 
plumbing,  electrical,  and  mechanical 
work  are  still  exposed. 

(iii)  When  construction  is  completed 
prior  to  occupancy. 

(iv)  Inspections  urder  paragraphs 
(b)(2)  (i)  and  (ii)  of  this  section  are  not 
required  when  the  bail  ling  supplies  an 
insured  10  year  warran  y  plan 
acceptable  under  the  requirements  of 
Exhibit  L  of  subpart  A  c  f  part  1924  of 
this  chapter. 

(c)  Water  and  waterh  'aste  disposal. 
The  Lender  will  see  tha:  the  water  and 
water/waste  disposal  sy  stems  have  been 
approved  by  a  State  or  bcal  government 
agency. 

§§1980.342-1980.344    [Riservedl 

§1980.345    Applicant  elisibility 
requirements  for  a  guaran  .eed  loan. 

Applicants  who  nreet  'Jie 
requirements  below  are  sligible  for  a 
loan  guaranteed  under  t  lis  subpart. 
Applicants  desiring  loar  assistance  as 
provided  in  this  subpart  must  file  loan 
applications  with  a  l,en(  er  that  meets 
the  requirements  set  fortd  in  S  1980.309 
of  this  subpart.  The  Lenc  er  may  accept 
applications  filed  through  its  agents, 
correspondents,  branches,  or  other 
institutions.  The  Lender  must  have  at 
least  one  personal  irterv  ew  with  the 
applicant  to  verify  the  information  on 
the  application  and  '.o  obtain  a  complete 
picture  of  the  applicant's  financial 
situation.  The  interview  nay  take  place 


by  telephone  or  by  face-to-face 
interview. 

(a)  Eligible  income.  The  applicant's 
adjusted  annual  income  determined  in 
accordance  with  §  1980.352  of  this 
subpart  may  not  exceed  the  applicable 
income  limit  in  Exhibit  C  of  this  subpart 
(available  in  any  FmHA  office)  at  time 
of  loan  approval. 

(b)  Adequate  and  dependable  income. 
The  applicant  (and  co-applicant,  if 
applicable)  has  adequate  and 
dependably  available  income.  The 
applicant's  history  of  income  and  the 
history  of  the  typical  annual  income  of 
others  in  the  area  with  similar  types  of 
employment  will  be  considered  in 
determining  whether  the  applicant's 
income  is  adequate  and  dependable. 

(1)  A  farm  or  nonfarm  business  loss 
must  be  considered  in  determining 
repayment  ability. 

(2J  A  loss  may  not  be  used  to  offset 
other  income  in  order  to  qualify  for  or 
increase  the  amount  of  FmHA 
assistance. 

(c)  Determining  repayment  ability.  In 
considering  whether  the  applicant  has 
adequate  repayment  ability,  the  Lender 
must  calculate  a  Monthly  Obligation  to 
Income  (MOTl)  ratio.  The  apphcant's 
MOTI  should  be  calculated  by  dividing 
the  applicant's  monthly  obligations  by 
monthly  income. 

(1)  Monthly  obligation  consists  of  the 
principal,  interest,  taxes,  and  insurance 
(PITI)  for  the  proposed  loan  (less  any 
interest  assistance  under  this  program  or 
any  other  assistance  from  a  State  or 
county  sponsored  program  when  such 
payments  are  made  directly  to  the 
Lender  on  the  applicant's  behalf),  home 
owner  and  other  assessments,  and  the 
applicant's  long  term  obligations.  Long 
term  obligations  include  those 
obligations  with  a  remaining  repayment 
period  of  more  than  6  months  and  other 
shorter  term  debts  that  are  considered  to 
have  a  significant  impact  on  repayment 
ability.  The  cost  of  job  related  expenses 
such  as  child  care  is  included  as  a  long 
term  obligation. 

(2)  Income,  for  the  purpose  of 
determining  the  MOTI  ratio,  includes 
the  total  gross  income  of  the  applicant, 
co-applicant,  and  any  other  member  of 
the  household  who  will  be  a  party  to  the 
note 

(3)  The  applicant  meets  FmHA 
requirements  for  repayment  ability 
when  the  applicant's  MOTI  ratio  is  less 
than  or  equal  to  41  percent  and  the  ratio 
of  the  proposed  PITI  to  income  does  not 
exceea  29  percent. 

(4)  Additional  co-applicant. 
Applicants  who  do  not  meet  the 
requirements  of  this  section  will  be 
considered  ineligible  unless  another 
adult(s)  in  the  household  has  adequate 
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income  and  wishes  to  join  in  the 
application  as  a  co-applicant.  The 
combined  incomes  then  may  be 
considered  in  determining  repayment 
ability. 

(5)  If  the  applicant's  MCTTI  and/or 
PIT!  ratio  exceed  the  maximum 
authorized  ratio,  the  Lender  may  waive 
the  ratio  requirement  when  the  Lender 
determines  and  documents  that  there 
are  compensating  factors.  Examples  of 
compensating  factors  include  things 
such  as  the  applicant  having  a  history 
over  the  previous  12  month  period  of 
devoting  a  similar  percentage  of  income 
to  housing  expense  to  that  of  the 
proposed  loan,  or  accumulating  savings 
which,  together  with  the  appUcanfs 
housing  expense  is  similar  to  that  of  the 
proposed  loan. 

(d)  Credit  history.  The  applicant  must 
have  a  credit  history  which  indicates  a 
reasonable  ability  and  willingness  to 
meet  obligations  as  they  become  due. 

(1)  Any  or  all  of  the  following  are 
indicators  of  an  unacceptable  credit 
history  unless  the  cause  of  the  problem 
was  beyond  the  applicant's  control,  and 
the  criteria  in  paragraph  (d)(3)  of  this 
section  are  met: 

(i)  Incidents  of  more  than  one  secured 
or  unsecured  debt  payments  being  more 
than  30  days  late  if  the  incidents  have 
occurred  within  the  last  12  months. 
This  includes  more  than  one  late 
payment  on  a  single  account. 

(ii)  Loss  of  security  due  to  a 
foreclosure  if  the  foreclosure  has 
occurred  within  the  last  36  months. 

(iii)  Outstanding  tax  liens  or 
delinquent  Government  debts  with  no 
satisfactory  arrangements  for  payments, 
no  matter  what  their  age  as  long  as  they 
are  currently  delinquent  and/ or  due  and 
payable. 

(iv)  A  court-created  or  affirmed 
obligation  (judgment)  caused  by  non- 
payment tiiat  is  currently  outstanding  or 
has  been  outstanding  within  the  last  12 
months. 

(v)  Two  or  more  rent  payments  paid 
30  days  or  more  past  due  that  have 
occurred  v^thin  the  last  3  years. 

(vi)  Accounts  which  have  been 
converted  to  collections  within  the  Ust 
12  months  (utility  bills,  hospital  bills, 
etc.). 

(vii)  Collection  accounts  outstanding, 
with  no  satisfactory  arrangements  for 
payments,  no  matter  what  their  age  as 
long  as  they  are  currently  delinquent 
and/ or  due  and  payable. 

(viii)  Any  debts  written  off  within  the 
last  36  montlis. 

(2)  The  following  will  not  indicate  an 
unacceptable  credit  history: 

(i)  "No  history"  of  credit  transactions 
by  the  applicant. 


(ii)  A  bankruptcy  which  was 
discharged  more  than  36  months  before 
application. 

(iii)  A  satisfied  judgment  or 
foreclosure  with  no  loss  of  security 
which  was  completed  12  months  before 
the  date  of  application. 

(3)  Instances  of  unacceptable  credit 
historj'  may  be  waived  by  the  Lender 
when  the  applicant  provides 
documentation  that: 

(i)  The  circumstances  were  of  a 
temporary  nature,  were  beyond  the 
applicant's  control,  and  have  been 
removed  (e.g..  loss  of  job;  delay  or 
reduction  in  government  benefits,  or 
other  loss  of  income;  increased  expenses 
due  to  illness,  death,  etc.);  or 

(ii)  The  adverse  action  or  delinquency 
was  the  result  of  a  refusal  to  make  full 
payment  because  of  defective  goods  or 
services,  or  as  a  result  of  some  other 
justifiable  dispute  relating  to  the  goods 
or  services  purchased  or  contracted  for. 

(e)  Previous  FmHA  loan.  FmHA  shall 
determine  whether  the  applicant  has 
had  a  previous  FmHA  debt  which  was 
settled,  or  is  subject  to  settlement,  or 
whether  FmHA  otherwise  suffered  a 
loss  on  a  loan  to  the  applicant.  If  FmHA 
suffered  any  loss  related  to  a  previous 
loan,  a  loan  guarantee  shall  not  be 
issued  unless  FmHA  determines  the 
FmHA  loss  was  beyond  the  applicant's 
control,  and  any  identifiable  reasons  for 
the  loss  no  longer  exist. 

(f)  Other  Federal  debts.  The  applicant 
is  not  delinquent  on  any  tax  and  non- 
tax debts  and  there  are  no  judgment 
liens  against  the  applicant's  property  for 
a  debt  owed  to  the  Federal  Government 
unless  satisfactory  arrangements  have 
been  made  for  repayment,  the 
arrangements  have  been  in  place  for  at 
least  6  months,  and  the  applicant  is 
current  on  those  arrangements.  The 
Lender  will  use  credit  reports  and  any 
other  credit  history  data  available  from 
a  federal  database  to  determine  whether 
the  applicant  is  listed  as  delinquent  on 
a  Federal  debt.  The  Lender  will 
document  the  results  of  its  review  and 
any  provisions  for  satisfactory 
arrangements  as  described  in  this 
paragraph. 

§1980.346    Other  engibitity  criteria. 
The  applicant  must: 

(a)  Be  a  person  who  does  not  own  a 
dwelling  or  owns  a  dwelling  which  is 
not  structurally  sound,  functionally 
adequate,  or  large  enough  to 
accommodate  the  needs  of  the 
applicant;  or 

(b)  Be  without  sufficient  resources  to 
provide  the  necessary  housing  and  be 
unable  to  secure  the  necessary  credit 
without  an  FmHA  guarantee  upon  terms 


and  conditions  which  the  applicant 
could  reasonably  be  expected  to  fuIfiU. 

(c)  Be  a  natural  person  (individual) 
who  resides  as  a  citizen  in  any  of  the  50 
States,  the  Commonwealth  of  Puerto 
Rico,  the  U.S.  Virgin  Islands,  Guais, 
American  Samoa,  the  Commonwealth  of 
the  Northern  Marianas,  Federated  States 
of  Micronesia,  and  the  Republics  of  the 
Marshall  Islands  and  Palau.  or  a 
noncitizen  who  resides  in  one  of  the 
foregoing  areas  after  being  legally 
admitted  to  the  U.S.  for  permanent 
residence  or  on  indefinite  parole. 

(d)  Possess  legal  capacity  to  incur  the 
loan  obligation,  and  have  reached  the 
legal  age  of  majority  in  the  State,  or  have 
had  the  disability  of  minority  removed 
by  court  action. 

(e)  Have  the  potential  ability  to 
personally  occupy  the  home  on  a 
permanent  basis,  if  the  loan  is  to 
provide  housing  for  the  applicant's  own 
use.  Because  of  the  probability  of  their 
being  transferred  or  moving  after 
graduation,  military  personnel  on  active 
duty  and  full-time  students  will  not  be 
granted  loans  unless: 

(1)  The  applicant,  if  mifitary 
personnel,  will  be  discharged  at  an  early 
date  (usually  within  1  year).  The  family 
must  continue  to  occupy  the  home  in 
case  the  borrower  is  transferred  to 
another  duty  station  before  discharge, 
and 

(2)  The  appUcant  intends  to  make  the 
home  a  permanent  residence  and  there 
are  reasonable  prospects  that 
employment  will  be  available  in  the 
area  after  graduation  or  discharge,  and 

(3)  An  adult  member  of  the  household 
will  be  available  to  make  inspections  if 
the  home  is  being  constructed. 

§§1980.347-1980.350    [Reserved] 

§  1 960.351     Annual  incom*. 

Annual  income  determinations  will 
be  thoroughly  documented  in  the 
Lender's  case  file.  Historical  data  based 
on  the  past  12  months  or  previous  fiscal 
year  may  be  used  if  a  determination 
cannot  logically  be  made.  Annual 
income  to  be  considered  includes: 

(a)  Current  verified  income,  either 
part-time  or  full-time,  received  by  the 
applicant/borrower  and  all  adult 
members  of  the  household,  including 
the  co-applicant/co-borrower. 

(b)  If  any  other  adult  member  of  the 
household  is  not  presently  employed 
but  there  is  a  recent  history  of  such 
employment,  that  person's  income  will 
be  considered  unless  the  applicant/ 
borrower  and  the  personts)  involved 
sign  a  statement  that  the  person(s)  is  not 
presently  employed  and  does  not  intend 
to  resume  employment  in  the 
foreseeable  future,  or  if  interest 


assistance  is  involved,  during  the  term 
of  the  Interest  Assistance  Agreement 
The  statement  will  be  filed  In  the 
applicant/borrower's  loan  file. 

(c)  hicome  from  such  sources  as 
seasonal  type  work  of  less  than  12 
months  duration,  commissions, 
overtime,  bonuses,  and  unemployment 
compensation  must  be  computed  as  the 
estimated  annual  amount  of  such 
income  for  the  upcoming  12  months. 
Consideration  should  be  given  to 
whether  the  income  is  dependable 
based  on  verification  by  the  employer 
and  the  applicant's  history  of  such 
income  over  the  previous  24  months. 

(d)  The  following  are  included  in 
annual  income: 

(1)  The  gross  amount,  before  any 
payroll  deductions,  of  wages  and 
salaries,  overtime  pay,  commissions, 
fees,  tips,  bonuses,  and  other 
compensation  for  personal  services  of 
all  adult  members  of  the  household. 

(2)  The  net  income  from  operation  of 
a  farm,  business,  or  profession.  Consider 
the  following: 

(i)  Expenditures  for  business  or  farm 
expansion  and  payments  of  principal  on 
capital  indebtedness  shall  not  be  used 
as  deductions  in  determining  income.  A 
deduction  is  allowed  in  the  manner 
prescribed  by  Internal  Revenue  Service 
(IRS)  regulations  only  for  interest  paid 
in  amortizing  capital  indebtedness. 

(ii)  Farm  and  nonfarm  business  losses 
are  considered  "0"  in  determining 
annual  income. 

(iii)  A  deduction,  based  on  straight 
line  depreciation,  is  allowed  in  the 
manner  prescribed  by  IRS  regulations 
for  the  exhaustion,  wear  and  tear,  and 
obsolescence  of  depreciable  property 
used  in  the  operation  of  a  trade,  farm  or 
business  by  a  member  of  the  household. 
The  deduction  must  be  based  on  an 
itemized  schedule  showing  the  amount 
of  straight  line  depreciation  that  could 
be  claimed  for  Federal  income  tax 
purposes. 

(iv)  Any  withdrawal  of  cash  or  assets 
from  the  operation  of  a  farm,  business 
or  profession  will  be  included  in 
income,  except  to  the  extent  the 
withdrawal  is  reimbursement  of  cash  or 
assets  invested  in  the  operation  by  a 
member  of  the  household. 

(v)  A  deduction  for  verified  business 
expenses,  such  as  for  lodging,  meals 
and/or  fuel,  for  overnight  business  trips 
made  by  salaried  employees,  such  as 
long-distance  truck  drivers,  who  must 
meet  these  expenses  without 
reimbursement. 

(3)  Interest,  dividends,  and  other  net 
income  of  any  kind  from  real  or 
personal  property,  including: 


(i)  The  share  received  by  a  iult 
members  of  the  household  fr  im  income 
distributed  from  a  trust  fund 

(ii)  Any  withdrawal  of  casl  or  assets 
from  an  investment  except  tc  the  extent 
the  withdrawal  is  reimbursenent  of 
cash  or  assets  invested  by  a  n  ember  of 
the  household. 

(iii)  Where  the  household  1  as  net 
family  assets,  as  defined  in  §  1980.302 
of  this  subpart,  in  excess  of  $3,000,  the 
greater  of  the  actual  income  derived 
from  all  net  family  assets  or  a 
percentage  of  the  value  of  such  assets 
based  on  the  current  pessbook  savings 
rate. 

(4)  The  full  amount  of  periodic 
payments  received  from  social  security 
(including  social  secur  ty  received  by 
adults  on  behalf  of  minors  or  by  minors 
intended  for  their  own  support), 
annuities,  insurance  policies,  retirement 
funds,  pensions,  disability  or  -ieath 
benefits,  and  other  similar  types  of 
periodic  receipts. 

(5)  Payments  in  lieu  of  earnings;  such 
as  unemployment,  disability  end 
worker's  compensation,  and  severance 
pay. 

(6)  Public  assistance  except  as 
indicated  in  paragraph  (e)(2)  cf  this 
section. 

(7)  Periodic  allowances,  sue  i  as: 
(i)  Alimony  and/or  cliild  su])pori 

awarded  in  a  divorce  decree  or 
separation  agreement,  unless  tie 
payments  are  not  received  and  a 
reasonable  effort  has  bt^n  mac  e  to 
collect  them  through  ite  officiil  entity 
responsible  for  enforcing  such  payments 
and  they  are  not  received  as  oidered;  or 

(ii)  Recurring  monetary  gifts  or 
contributions  from  soireone  who  is  not 
a  member  of  the  household. 

(8)  Any  amount  of  ecucatioral  grants 
or  scholarships  or  VA  benefits  available 
for  subsistence  after  deducting  ex|}enses 
for  tuition,  fees,  books,  and  eqiiipment. 

(9)  All  regular  pay,  soecial  piy 
(except  for  persons  exposed  to  hostile 
fire),  and  allowances  of  a  mem  )er  of  the 
armed  forces  who  is  the  applicant/ 
borrower  or  co-applicanl/co-bcrrower, 
whether  or  not  that  family  mer  iber  lives 
in  the  unit. 

(10)  The  income  of  ai  applicint's 
spouse,  unless  the  spouse  has  I  een 
living  apart  from  the  applicant  for  at 
least  3  months  (for  reasons  otht  r  than 
military  or  work  assignment),  cr  court 
proceedings  for  divorce  or  lega 
separation  have  been  com.Tienced. 

(e)  The  following  art  not  included  in 
annual  income  but  will  be  conndered  in 
determining  repayment  ability: 

(1)  Income  from  employment  of 
minors  (including  foster  childrtn)  under 
18  years  of  age.  "The  applicant  end 
spouse  may  never  be  cansiderej  minors. 


(2)  The  value  of  the  allotment 
provided  to  an  eligible  household  under 
the  Food  Stamp  Act  of  1977. 

(3)  Payments  received  for  the  care  of 
foster  children. 

(4)  Casual,  sporadic,  or  irregular  cash 
gifls. 

(5)  Lump-sum  additions  to  family 
assets  such  as  inheritances;  cepital 
gains;  insurance  payments  included 
under  health,  accident,  hazard,  or 
worker's  compensation  policies;  and 
settlements  for  personal  or  properly 
losses  (except  as  provided  in  paragraph 
(d)(5)  of  this  section). 

(6)  Amounts  which  are  granted 
specifically  for,  or  in  reimbursement  of, 
the  cost  of  medical  expenses. 

(7)  Amounts  of  education 
scholarships  paid  directly  to  the  student 
or  to  the  educational  institution  and 
amounts  paid  by  the  Government  to  a 
veteran  for  use  in  meeting  tlie  costs  of 
tuition,  fees,  books,  and  equipment.  Any 
amounts  of  such  scholarships  or 
veteran's  payments,  which  are  not  used 
for  above  purposes  and  are  available  for 
subsistence,  are  considered  to  be 
income.  Student  loans  are  not 
considered  income. 

(8)  The  hazardous  duty  pay  to  a 
service  person  applicant/borrower  or 
spouse  away  from  home  and  exposed  tO 
hostile  fire. 

(9)  Any  funds  that  a  Federal  statute 
specifies  must  not  be  used  as  the  basis 
for  denying  or  reducing  Federal 
financial  assistance  or  benefits.  (Listed 
in  Exhibit  M  of  this  subpart,  available  in 
any  FmHA  office.) 

(f)  Income  of  live-in  aides  who  are  doi 
relatives  of  the  applicant  or  members  of 
tlie  household  will  not  be  counted  in 
calculating  annual  income  and  will  not 
be  considered  in  determination  of 
repayment  ability. 

§  1 980.352    Adfusled  annual  iocoma. 

Adjusted  annual  income  is  annual 
income  as  determined  in  §  1980.351  of 
this  subpart  less  the  following: 

(a)  A  deduction  of  $480  for  each 
member  of  the  family  residing  in  the 
household,  other  than  the  applicant, 
spouse,  or  co-applicant,  who  is: 

(1)  Under  18  years  of  age;  or 

(2)  Eighteen  years  of  age  or  older  and 
is  disabled  or  handicapped  as  defined  in 
§  1980.302  of  this  subpart;  or 

(3)  A  full-time  student  aged  18  or 
older. 

'(b)  A  deduction  of  $400  for  any 
elderiy  family  as  defined  in  §  1980.302 
of  this  subpart. 

(c)  A  deduction  for  the  care  of  minors 
12  years  of  age  or  under,  to  the  extent 
necessary  to  enable  a  member  of  the 
applicant/borrower's  family  to  be 
gainfully  employed  or  to  further  his  or 
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her  education.  The  deduction  will  be 
based  only  on  monies  reasonably 
anticipated  to  be  paid  for  care  services 
and,  if  caused  by  employment,  must  not 
exceed  the  amount  of  income  received 
from  such  employment.  Payments  for 
these  services  may  not  be  made  to 
persons  whom  the  applicant/borrower  is 
entitled  to  claim  as  dependents  for 
income  tax  purposes.  Full  justification 
for  such  deduction  must  be  recorded  in 
detail  in  the  loan  docket. 

(d)  A  deduction  of  the  amount  by 
which  the  aggregate  of  the  following 
expenses  of  the  household  exceeds  3 
percent  of  gross  annual  income: 

(1)  Medical  expenses  for  any  elderly 
family  (as  defmed  in  §  1980.302  of  this 
subpart).  This  includes  medical 
expenses  for  any  household  member  the 
applicant/borrower  anticipates 
incurring  over  the  ensuing  12  months 
and  which  are  not  covered  by  insurance, 
(e.g..  dental  expenses,  prescription 
medicines,  medical  insurance 
premiums,  eyeglasses,  hearing  aids  and 
batteries,  the  cost  of  home  nursing  care, 
monthly  payments  on  accumulated 
major  medical  bills,  and  cost  of  full-time 
nursing  or  institutional  care  which 
cannot  be  provided  in  the  home  for  a 
member  of  the  household);  and 

(2)  Reasonable  attendant  care  and 
auxiliary  apparatus  expenses  for  each 
handicapped  disabled  member  of  any 
household  to  the  extent  necessary  to 
enable  any  member  of  such  household 
(including  such  handicapped/disabled 
member)  to  be  employed. 

11980.353    Filing  and  processing 
applications. 

(a)  Loan  priorities.  Complete 
applications  will  be  considered  by 
FmHA  in  the  order  received  from 
Lenders  authorized  to  participate  in  the 
program  except  as  provided  in 
paragraph  (b)  of  this  section. 

(b)  Preference.  Applications  for 
guarantees  on  loans  to  first-time 
homebuyers  or  veterans,  their  spouses, 
or  children  of  deceased  servicemen  who 
died  during  one  of  the  periods  described 
in  the  definition  of  "Veteran"  in 

§  1980.302  of  this  subpart  will  be  given 
preference  by  FmHA.  Displaced 
homemakers  and  single  parents  are  also 
Hrst-time  homebuyers  even  though  they 
previously  owned,  or  resided  in  a 
dwelling  with  a  spouse. 

(c)  Applications.  If  upon  review  of  an 
application  the  Lender  concludes  that 
the  application  can  be  considered  for  an 
FmHA  guarantee,  the  Lender  will 
provide  written  documentation 
addressing  each  of  the  loan  eligibility 
requirements  of  this  subpart  and  the 
basis  for  the  conclusion  in  the 
applicant's  file.  The  Lender  will  submit 


a  request  for  the  guarantee  using  a  form 
supplied  by  FmHA  including  all  of  the 
following  information: 

(1)  Name,  address,  telephone  number, 
social  security  number,  age,  number  of 
persons  in  the  household,  and 
citizenship  status  of  the  applicant. 

(2)  Amount  of  loan  request  and 
proposed  use  of  loan  funds. 

(3)  Name,  address,  contact  person, 
and  telephone  number  of  the  proposed 
Lender. 

(4)  Anticipated  loan  rates  and  terms, 
the  date  and  amount  of  the  Fannie  Mae 
rate  used  to  determine  the  interest  rate, 
and  the  Lender's  certification  that  the 
proposed  rate  is  in  compliance  with 

§  1980.320  of  this  subpart. 

(5)  Statement  from  the  Lender  that  it 
will  not  make  the  loan  as  requested  by 
the  applicant  without  the  proposed 
guarantee  and  that  the  applicant  has 
been  advised  in  writing  that  the 
applicant  is  subject  to  criminal  action  if 
he  or  she  knowingly  and  willfully  gives 
false  information  to  obtain  a  federally 
guaranteed  loan. 

(6)  If  the  applicant  is  not  a  United 
States  citizen,  evidence  of  being  legally 
admitted  for  permanent  residence  or 
indefinite  parole. 

(7)  The  applicant's  sex,  race,  and 
veteran  status,  and  whether  applicant  is 
a  first-time  homebuyer. 

(8)  An  appraisal  report  including 
information  about  the  dwelling  location 
with  respect  to  neighborhood  and 
community  services  and  facilities, 
business  and  industrial  enterprises,  and 
streets  or  roads  serving  the  housing. 

(9)  Credit  report  obtained  by  the 
Lender. 

(10)  An  equal  opportunity  agreement 
supplied  by  FmHA  for  construction 
costing  more  than  $10,000. 

(11)  Evidence  of  compliance  with  the 
Privacy  Act  of  1974. 

(12)  Lender's  analysis  of  loon 
feasibility  (repayment  ability,  credit 
worthiness,  and  security  value). 

(13)  A  certification  from  the  borrower 
regarding  debarment,  suspension, 
ineligibility,  and  voluntary  exclusion 
from  Federal  programs  using  a  form 
supplied  by  FmHA. 

(14)  A  statement  signed  by  the 
borrower  acknowledging  that  the 
borrower  understands  that  FmHA 
approval  of  the  guarantee  is  required 
and  is  subject  to  the  availability  of 
funds. 

(d)  Filing  applications.  The 
requirements  of  the  Right  to  Financial 
Privacy  Act  of  1978  must  be  met  as 
follows: 

(1)  Within  3  days  of  the  receipt  of  a 
complete  application  from  a  Lender  for 
a  guarantee  for  a  loan,  FmHA  will  notify 
the  loan  applicant  of  the  intent  to  use 
information  from  financial  institution. 


(2)  FmHA  will  notify  Lenders  and 
other  financial  institutions  to  which 
FmHA  makes  a  direct  request  for 
financial  records  of  the  Agency's 
compliance  with  the  applicable 
provisions  of  Title  XI,  Public  Law  95- 
630,  in  seeking  financial  information 
regarding  the  applicant. 

(3)  [Reserved) 

(e)  Verifying  information  provided. 
Written  documentation  from  third 
parties  is  the  preferred  method  of 
verifying  information.  Verifications 
must  pass  directly  from  the  source  of 
information  to  the  Lender  and  shall  not 
pass  through  the  hands  of  a  third  party 
or  applicant. 

(Ij  Income  verification.  Employment 
verifications  and  other  income 
verifications  obtained  in  accordance 
with  this  paragraph  are  valid  for  120 
days,  180  days  for  proposed  new 
construction. 

(i)  An  FmHA  approved  form  or  the 
equivalent  HUD/FHA/VA  or  Fannie 
Mae  form  will  be  used  to  verify 
employment  income  of  the  loan 
applicant  except  when  the  applicant  is 
self  employed.  The  form  will  be  signed 
by  the  applicant  or  borrower  and  sent 
directly  to  the  employer  by  the  Lender. 

(ii)  Income  information  that  cannot  be 
obtained  by  use  of  this  form  will  be 
obtained  in  writing  from  third  parties  to 
the  extent  possible. 

(iii)  Alimony  and/or  child  support 
payments  will  be  verified  by  obtaining 
a  copy  of  the  divorce  decree  or  other 
legal  document  indicating  the  amount  of 
the  payments.  When  the  applicant  states 
that  less  than  the  amount  awarded  is 
received,  the  Lender  will  request 
documentation  from  the  official  entity 
through  which  payments  are  received, 
or  other  third  party  able  to  provide  the 
verification  when  payment  is  not  made 
through  an  official  entity  indicating  the 
amounts  and  dates  of  payments  to  the 
applicant  during  the  previous  12 
months. 

(iv)  When  it  is  not  feasible  to  verify 
income  through  third  parties,  the 
Lender  is  authorized  to  accept  a 
notarized  statement  or  signed  affidavit 
from  the  applicant  stating  the  effort 
made  to  collect  the  amount  awarded, 
and  the  amounts  and  dates  of  payments 
received  during  the  previous  12  months. 

(v)  Applicants  ana  borrowers  deriving 
their  income  from  a  fanning  or  business 
enterprise  will  provide  current 
documentation  of  the  income  and 
expenses  of  the  operation.  In  addition, 
historic  information  from  the  previous 
fiscal  year  must  be  presented. 

(vi)  Social  Security,  pension,  and 
disability  income  may  be  verified  by 
obtaining  a  copy  of  the  most  recent 
award  or  benefit  letter  prepared  and 
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signed  by  the  authorizing  agency.  This 
verification  will  be  considered  valid 
only  for  1  year  from  the  date  of  the 
award  or  benefit  letter. 

(Z)  Verification  of  disability  or 
handicap.  An  FmHA  supplied  form  will 
be  used  to  verify  disability  or  handicap 
in  cases  where  State  Review  Board  or 
Social  Security  records  are  not 
available.  Receipt  of  veteran 'sbeneBts 
for  disability,  whether  service-oriented 
or  otherwise,  does  not  automatically 
establish  disability. 

(3)  Verification  of  alien  status.  Aliens 
are  required  to  present  documentation 
of  their  status.  Section  1S44.9  of  subpart 
A  of  part  1944  of  this  chapter  outlines 
the  acceptable  forms  of  documentation. 

(4)  Verification  of  credit  history  and 
current  debt.  The  Lender  shall 
determine  all  liabilities  of  all  parties 
responsible  for  repayment  of  the 
proposed  lean.  Credit  reporting 
information  must  pass  directly  between 
the  Lender  and  the  credit  reporting 
agency  or  source. 

(i)  Mortgage  credit  reports  shall  be 
used  to  determine  creditworthiness 
unless  the  applicant  resides  in  a  remote 
rural  area  and  conclusive  or  sufficient 
information  would  not  be  available, 
biformation  relative  to  judgments, 
garnishments,  foreclosures,  and 
bankruptcies  must  be  obtained  when  a 
credit  report  is  not  obtained. 

(ii)  The  credit  report  must  contain 
language  that  clearly  states  that  the 
report  meets  the  standards  prescribed  by 
Fannie  Mae,  Freddie  Mac,  HUD,  or 
FmHA. 

S  1980.354    FmHA  review  of  appiicetiona. 

FmH.\  will  review  the  application  for 
completeness  to  determine  whether  the 
proposed  loan  is  to  an  eligible  applicant 
for  an  eligible  loan  purpose,  for 
documentation  that  there  is  reasonable 
assurance  of  repayment  ability  and 
sufficient  collateral,  and  that  the 
environmental  requirements  of 
§1980.316  of  this  subpart  are  met. 
FmHA  will  accept  and  process 
appUcations  regardless  of  availability  of 
funds. 

(a)  Issuance  of  commitment  If  FmHA 
determines  the  application  is  eligible: 

(1)  Funding  authority  is  availahle.  The 
approval  official  will  c^ligate  the  loan 
and  issue  a  conditional  commitment  to 
the  Lender; 

(2)  Non-availability  of  funding 
authority.  The  approval  official  will 
advise  the  lender  that  the  application 
meets  the  agency's  eligibility  criteria  but 
funds  are  not  available;  or 

(3)  Administrator's  authorization. 
When  the  appropriated  funds  are  fully 
utilized,  the  Administrator  may 
authorize  FmHA  approval  officials  to 


approve  the  lender's  request  fo~  a 
guarantee  and  issue  a  conditior  al 
commitment  subject  t3  the  availability 
of  funds.  This  authority  may  bt  invoked 
when  the  Administrator  detenrines  that 
the  Agency  is  likely  to  receive  funds  in 
the  near  future.  When  this  authority  is 
utilized,  the  Adminis'rator  wil: 
determine  the  aggregete  conditional 
commitment  authority  for  each  State. 
Conditional  commitments  issued  under 
this  authority  must  contain  the 
following  condition: 

"Hiis  conditional  commitment  is 
subject  to  the  availability  of  furds.  If  the 
lender  closes  the  loar  prior  to 
notification  of  fund  availability,  it  does 
so  at  its  own  risk.  Th  s  commit -nent  is 
valid  for  a  period  not  to  exceed  6 
months  from  the  date  of  issuance  of  this 
commitment.  If  funds  do  not  become 
available  within  6  months,  this 
commitment  is  void.  After  that  time  the 
lender  may  resubmit  the  application  for 
reconsideration  with  current 
information.  If  funds  become  a  /ailable, 
all  other  conditions  in  tiiis  con  mitment 
are  met,  and  the  loar  is  in  gooc. 
standing,  FmHA  wil  issue  a  Lnan  Note 
Guarantee  to  the  lender  or  the  ender's 
assigns  or  successor  (providec  the 
assigns  or  successor,  hold  a  va.id 
FmHA  Lender  Agreement)." 

(b)  Incomplete  applications.  FmHA 
will  contact  the  Lender  by  telephone  if 
the  request  for  Loan  Note  guar  ntee  is 
incomplete.  Incomp.eteapphc^tions 
will  be  returned  to  the  Lender  if  the 
package  will  not  or  cannot  be  made 
complete  nithin  3-working  da  /s. 

(c)  Denial.  If  FmHA  determines  it  is 
imable  to  guarantee  the  loan,  tie  Lender 
will  be  inrarmed  in  writing.  Si  ch 
notification  will  include  the  rtasons  for 
denial  of  the  guarantee  and  aporopriate 
appeal  or  review  rights.  Appe<  Is  will  be 
handled  as  provided  in  §  1980  399  of 
this  subpart. 

§  1 980.355    Review  c4  re<)uirefnc  nts. 

Upon  the  Lender  s  review  o  the 
conditional  commitment,  the  Lender 
may  determine  whether  to  accept  the 
conditions  outlinec]  in  it. 

(a)  Accepting  corditions.  Iir  mediately 
after  reviewing  the  :x>nditions  and 
requirements  in  the  condition  il 
commitment,  and  the  options  listed  on 
the  back  of  the  fonr.,  the  Lend  jr  may 
proceed  with  loan  dosing.  If  t  le 
conditions  cannot  be  met,  the  Lender 
and  borrower  may  propose  alt  ;mate 
conditions  to  FmR\.  The  FmHA 
approval  official  m  \y  negotial  j  any 
revisions  consisten ,  with  this  subpart 
These  alternatives  vill  be  considered 
and  the  Lender  %vil!  be  advised  of 
FmHA's  decision.  If  altered  a  nditions 
are  accepted  by  FrcHA.  the  ccnditional 


commitment  will  be  revised  as 
appropriate. 

fb)  Cancelling  commitment  If  the 
Lender  indicates  in  the  acceptance  ca 
rejection  of  conditions  that  it  desires  to 
obtain  a  loan  note  guarantee  and 
subsequently  decides  prior  to  loan 
closing  that  it  no  longer  wants  a  loan 
note  guarantee,  the  Lender  should 
immediately  advise  the  FmHA  approval 
official. 

K  1980.356-1980.359    [Reaenwdl 

§1980.360    Condltiofts  precedent  to 
issuance  of  the  loan  note  guarantc*. 

(a)  Lender  certification.  The  Lender 
must  certify  to  FmHA  that: 

(1)  No  major  changes  have  been  made 
in  the  Lender's  loan  conditions  and 
requirements  since  the  issuance  of  the 
conditional  commitment,  except  those 
approved  in  writing  by  FmHA.  In  the 
event  the  borrower  has  not  fixed  the 
interest  rate  at  the  time  the  conditional 
commitment  is  issued,  and  the  interest 
rate  increases  between  the  time  of 
issuance  of  the  conditional  commitment 
and  loan  closing,  the  Lender  should 
note  the  change  when  submitting  the 
package  to  FmHA  for  loan  guarantee.  If 
either  or  both  of  the  imderwriting  ratios 
are  exceeded  as  a  result  of  the  interest 
rate  increase,  the  Lender  should  hst  the 
compensating  factors  that  demonstrate 
that  sufficient  repayment  ability  still 
exists. 

(2)  All  planned  property  acquisition 
has  been  completed  and  ail 
development  has  been  completed. 

(3)  Required  insurance  coverage  is  in 
effect. 

(4)  Truth-in-lending  requirements 
have  been  met 

(5)  All  equal  employment  opportunity 
and  nondiscrimination  requirements 
have  been  met. 

(6)  The  loan  has  been  properly  dosed 
by  a  party  skilled  and  experienced  in 
conducting  loan  dosings,  and  the 
required  security  instruments,  induding 
any  required  shared  equity  instrunwnts, 
have  been  obtained  and  recorded  in  the 
appropriate  office  in  a  timely  and 
accurate  manner. 

(7)  The  borrower  has  a  marketable 
(clean  and  defensible)  title  to  the 
property  then  owned  by  the  borrower, 
subject  to  the  instrument  securing  the 
loan  to  be  guaranteed,  and  any  other 
exceptions  approved  in  wnriting  by 
FmHA. 

(8)  Lien  priorities  are  consistent  with 
the  requirements  of  the  conditioxud 
commitment 

(9)  The  loan  proceeds  have  been 
disbursed  for  purposes  and  in  amounts 
consistent  with  the  conditional 
commitment. 
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(10)  There  has  been  no  adverse 
change  in  the  borrower's  ^ancial 
condition  or  other  adverse  change  in  the 
borrower's  situation  since  the 
conditional  commitment  was  issued  by 
FmHA. 

(11)  All  other  requirements  of  the 
conditional  commitment  have  been  met. 

(b)  Inspections.  The  Lender  will 
certify  to  FmHA  that  inspections  in 
accordance  with  §  1980.341  of  this 
subpart  have  been  completed. 

(c)  Lender  agreement.  There  must  be 
a  valid  lender  agreement  on  file. 

(d)  Lender  file.  The  Lender  will 
maintain  a  file  for  each  guaranteed  RH 
loan  containing  originals  or  copies,  as 
appropriate,  of  all  documents  pertaining 
to  that  loan. 

§  1980.361     Issuanc*  of  loan  not* 
guarantaa. 

(a)  Loan  note  ojarantee.  After  the 
Lender  has  certined  that  all 
requirements  have  been  met,  the  FmHA 
approval  ofHcial  will  execute  the  loan 
note  guarantee.  The  original  will  be 
provided  to  the  Lender  and  attached  to 
the  note.  A  conformed  copy  with  a  copy 
of  the  note  will  be  retained  by  FmHA. 

(b)  Refusal  to  execute  contract.  If 
FmHA  determines  that  it  cannot  execute 
the  loan  note  guarantee  because  all 
requirements  have  not  been  met,  it  will 
promptly  inform  the  Lender  of  the 
reasons  using  a  denial  letter  form  and 
give  the  Lender  a  reasonable  period  to 
satisfy  the  objections.  FmHA  may  grant 
additional  time  as  it  considers  necessary 
and  reasonable  under  the  circumstances 
if  the  Lender  makes  a  request  within  the 
above  period.  If  the  objections  are 
satisfied  within  the  time  allowed, 
FmHA  will  issue  the  guarantee. 
Otherwise,  the  Lender  will  be  informed 
of  the  appropriate  appeal  or  review 
rights  in  accordance  with  §  1980.399  of 
this  subpart  and  subpart  B  of  part  1900 
of  this  chapter. 

(c)  Cancellation  of  obligations.  If  the 
conditions  for  the  guarantee  cannot  be 
met  after  allowance  for  the  completion 
of  the  appeal  process,  FmHA  will  cancel 
the  obligation. 

(d)  Reporting  loan  closing.  The 
Lender  will  prepare  the  FmHA  Loan 
Closing  Report  for  each  loan  to  be 
guaranteed  and  will  dehver  the 
guarantee  fee,  if  any,  to  the  FmHA 
approval  official  who  concurrently 
delivers  the  loan  note  guarantee  after  a 
review  to  assure  completeness. 

§1980.362    [RMarvad]      ■ 

i  1 980.363    Raviaw  of  loan  eloaing. 

The  Lender  must  provide  FmHA  with 
a  complete  copy  of  its  loan  docket 
within  10  days  of  issuance  of  the  loan 
note  guarantee.  FmHA  will  conduct  a 


review  of  the  Lender's  loan  docket 
within  10  days  of  receipt  of  the  copy. 
The  purpose  of  this  review  is  to 
determine  that  the  loan  was  processed 
and  closed  in  accordance  with  this 
subpart.  FmHA  will  notify  the  Lender  of 
any  deficiencies  noted  during  the 
review  and  that  the  guarantee  may  be 
jeopardized  if  the  deficiencies  are  not 
corrected.  This  information  will  be 
considered  by  FmHA  when  considering 
renewal  of  the  Lender  Agreement.  The 
Lender  is  responsible  for  deHciencies 
whether  FmHA  discovers  them  in  the 
loan  closing  review  and/or  notifies  the 
Lender  at  that  time.  FmHA  reviews  do 
not  constitute  any  waiver  of  fraud, 
misrepresentation,  or  failure  of 
judgment  by  the  Lender. 

§1980.364    [Raaarvad] 

§  1980.365    Additional  loans  or  advances. 
The  Lender  will  not  make  additional 
loans  for  authorized  purposes  to  the 
borrower  without  prior  FmHA  written 
consent  even  though  such  loans  will  not 
be  guaranteed.  FmHA  may  consent  in 
writing  to  additional  loans  or  advances 
provided  the  approval  official 
determines  that  there  will  be  no  adverse 
changes  in  the  borrower's  ability  to 
repay  the  loan,  and  that  the  loan  or 
advance  is  not  likely  to  adversely  affect 
the  collateral  of  the  guaranteed  loan. 
This  does  not  preclude  extension  of 
credit  for  purposes  other  than  those 
authorized  in  this  subpart. 

§  1 980.366    Transfar  and  assumption. 

(a)  General.  Lenders  may,  but  are  not 
required  to,  permit  a  transfer  to  an 
eligible  applicant.  A  transfer  and 
assumption  must  be  approved  by  FmHA 
in  writing. 

(b)  Eligible  transferee.  An  eligible 
transferee  is  one  who  meets  the 
eligibility  requirements  of  this  subpart 
and  includes  situations  involving 
transfers  of  housing  in  an  arcs  that  has 
ceased  to  be  rural.  Loans  made  and 
guaranteed  under  this  subpart  prior  to 
March  29,  1989,  may  be  transferred  to 
an  applicant  meeting  all  eligibility 
requirements  of  this  subpart  except  the 
applicant's  adjusted  annual  income  may 
exceed  the  maximum  income  for  the 
area  by  not  more  than  10  percent. 

(c)  Determinations  by  the  Lender. 
Before  the  transfer  and.assumption  can 
be  approved  with  the  guarantee 
remaining  in  force,  the  Lender  must 
determine  that  all  of  the  following 
conditions  can  be  met: 

(1)  The  transferee  is  an  eligible 
applicant. 

(2)  The  transferee  will  assume  the 
total  remaining  debt  and  acquire  all  of 
the  property  securing  the  guaranteed 
loan  balance. 


(3)  The  transfer  and  assumption 
would  not  be  made  without  the 
continuation  of  the  loan  guarantee. 

(4)  The  market  value  of  the  security 
being  acquired  by  the  transferee  is  at 
least  equal  to  the  secured  indebtedness 
against  it. 

(5)  The  priority  of  the  existing  lien 
securin^the  guaranteed  loan  will  be 
maintained  or  improved. 

(6)  Proper  hazard  insurance  will  be 
obtained. 

(7)  The  transfer  and  assumption  can 
be  properly  closed  and  the  conveyance 
instruments  will  be  filed,  registered,  or 
recorded,  as  appropriate  and  legally 
permissible. 

(8)  The  transferor  acknowledges 
continued  liability  for  the  debt  in 
writing. 

(d)  Changes  in  the  promissory  note  or 
security  instrument.  If  the  assumption 
will  result  in  changes  in  the  repayment 
schedule  or  the  interest  rate,  the 
changes  must  be  approved  by  the 
present  debtors  since  they  will  remain 
liable  for  the  debt.  Any  changes  in  rates 
and  terms  must  not  exceed  rates  and 
terms  allowed  for  new  loans  under  this 
subpart  and  cannot  exceed  the  interest 
rate  on  the  initial  loan.  The  debt  must 
not  exceed  the  amount  remaining  due 
on  the  original  loan.  The  term  of  the 
loan  may  cover  a  period  of  up  to  30 
years  from  the  date  of  transfer  and 
assumption.  The  Lender's  request  for 
approval  to  FmHA  will  be  accompanied 
by: 

(1)  An  explanation  of  the  reasons  for 
the  proposed  change  in  the  rates  and 
terms. 

(2)  A  statement  that  the  Lender's 
determinations  required  by  paragraph 
(c)  of  this  section  can  be  made. 

(e)  Release  of  liability.  The  Lender 
may  not  release  the  transferor  of 
liability. 

(f)  Forms  and  case  numbers.  The 
assumption  may  be  made  on  the 
Lender's  assumption  agreement  form. 
The  assumption  agreement  must  contain 
the  FmHA  case  numbers  of  the 
transferor  and  the  transferee. 

(g)  Lender's  application  to  FmHA.  The 
Lender  must  submit  the  items  outlined 
in  §  1980.353(e)  of  this  subpart  to 
FmHA,  in  addition  to  items  required  in 
this  section. 

(h)  Notations  and  notices.  The  Lender 
must  notify  FmHA  whether  the  loan  and 
security  can  be  properly  assumed  and 
transferred.  The  Lender  shall  assure  that 
the  conveyance  instruments  are 
properly  filed,  registered,  or  recorded, 
as  appropriate.  Upon  completion  of  the 
transfer  and  assumption,  the  Lender 
must  provide  FmHA  a  copy  of  the 
transfer  and  assumption  agreement.  The 
Lender  is  responsible  for  presenting  the 
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loan  note  guarantee  to  FmHA  so  that 
FmHA  can  note  the  transfer  and 
assumption  on  the  loan  note  guarantee. 
If  a  new  note  is  obtained,  it  will  also  be 
attached  to  the  loan  noteguarantee. 

(i)  Interest  assistance.  The  original 
borrower's  Master  Interest  Assistance 
Agreement  may  be  transferred  to  an 
eligible  transferee.  Equity  sharing,  if 
any,  owed  by  the  transferor  must  be 
determined  and  collected  at  the  time  the 
loan  is  assumed  and  title  to  the  property 
is  transferred. 

(j)  Closing  the  transfer  and 
assumption.  As  soon  as  the  Lender  has 
obtained  FmHA  approval,  the  Lender 
may  proceed  with  closing  the 
transaction.  The  closing  must  include, 
but  need  not  be  limited  to,  the  proper 
execution  and  delivery  of  the 
conveyance  and  assumption  documents, 
compliance  with  any  legal 
requirements,  and  actions  necessary  to 
perfect  the  transfer  and  the  required  lien 
priority. 

(k)  Loan  Note  guamntee.  The  existing 
Loan  Note  guarantee  will  continue  to  be 
in  effect.  FmHA  will  note  the  transfer 
and  assumption  on  the  original  Loan 
Note  guarantee  by  completing  the 
Assumption  Agreement  block  and 
inserting  the  name  of  the  assuming 
party. 

(1)  Material  furnished  to  FmHA  after 
closing.  Immediately  after  closing,  the 
Lender  must  furnish  to  FmHA: 

(1)  A  conformed  copy  of  the  executed 
assumption  agreement. 

(2)  A  statement  showing: 

(i)  Any  changes  made  in  the 
provisions  of  the  promissory  note  or 
security  instruments. 

(ii)  That  all  conditions  and 
requirements  of  paragraph  (b)  of  this 
section  have  been  met. 

(iii)  That  the  required  insertions  have 
been  made  per  paragraph  (h)  of  this 
section. 

(m)  FmHA  responsibility.  The  FmHA 
.  approval  ofHcial  may  consent  to  any 
transfer  and  assumption  consistent  with 
this  subpart.  The  FmHA  approval 
ofRcial  shall  notify  in  writing  the 
Lender  of  the  decision.  If  disapproved, 
the  appropriate  appeal  rights  will  be 
given  to  the  Lender.  A  copy  of  the 
assumption  agreement  and  a  copy  of 
any  new  promissory  note  will  be 
maintained  in  the  FmHA  loan  file. 

(1)  Notification  of  Lender.  The  FmHA 
approval  official  will  review  the 
proposed  transfer  and  assumption  and 
notify  the  Lender  of  the  decision  in 
writing.  The  request  for  transfer  and 
assumption  will  be  treated  as  an 
application  for  guaranteed  loan 
assistance  and  will  be  handled  in 
accordance  with  §  1980.353  of  this 
subpart.  The  Lender  may  proceed  with 


the  transfer  and  assumption  upon 
obtaining  FmHA  approval. 
(2)  [Reserved] 

§§1 980.367-1  B80.36A    [RMCOwd] 

§1980.370    Lowi  M-vicing. 

FmHA  encourag-is  Lenders  lo  provide 
borrowers  with  the  maximum 
opportunity  to  become  successful 
homeowners.  Lencers  should  provide 
sufficient  servicing  and  counf  eling  to 
meet  the  objectives  of  the  loar:.  Loan 
servicing  should  be  approached  as  a 
preventive  action  rather  than  a  curative 
action.  Prompt  fol  ow-up  by  tie  Lender 
on  delinquent  pay:nents  and  )arly 
recognition  and  solution  of  problems  are 
keys  to  resolving  many  delincuent  loan 
cases.  The  Lender  shall  perfo:in  those 
services  which  a  r9asonable  and 
prudent  Lender  would  perform  in 
servicing  its  own  portfolio  of  loans  that 
are  not  guaranteed . 

(a)  Normal  loan  servicing.  "Tie  Lender 
is  responsible  for  servicing  tha  loan 
under  the  Lender  Agreement  ind  this 
subpart  even  though  the  Lenc  er  has 
engaged  a  third  party  to  service  the  loan 
on  its  behalf.  Normal  servicing  includes: 

(1)  Receiving  ali  payments  is  they  fall 
due,  proper  application  to  prncipal  and 
interest,  and  escrow  accounts  of  taxes 
(including  special  assessmen'  s)  and 
insurance. 

(2)  Establishment  and  maintenance  of 
an  escrow  account  to  pay  real  estate 
taxes  and  assesstrents  and  required 
hazard  and  flood  insurance  on  the 
security.  All  escrow  accounts  must  be 
fully  insured  by  tie  Federal  I  eposit 
Insurance  Ck)rporition  (FDIC)  The 
Lender  is  responsible  for  maintaining 
escrow  funds  in  e  reasonable  ind 
prudent  manner  EJid  for  assuring  that 
real  estate  taxes  and  assessments  and 
required  hazard  and  flood  insurance  are 
paid  in  a  timely  manner  even  if  it 
requires  advancing  the  Lender's  own 
funds.  The  montlily  payment  may  be 
adjusted  when  it  is  not  adequite  to  meet 
established  charges  of  the  escx>w 
account  for  the  ciming  year.  I^scrow 
funds  may  be  us(  d  only  for  tt  e  purpose 
for  which  they  were  collected . 

(3)  Obtaining  compliance  v  ith  the 
covenants,  loan  r^reement,  security 
instruments,  and  any  supplemental 
agreements  and  notifying  the  Donower 
in  writing  of  any  violations. 

(b)  Other  servi-:ing  requirements. 
Other  servicing  requirements  include 
taking  actions  to  oftset  the  eff3cts  of 
Hens,  probate  prx»edings,  aid  other 
legal  actions.  Tha  Lender's 
responsibility  in:lude8  assuring  that: 

(1)  Insurance  loss  paymentf. 
condemnation  a  vards,  or  similar 
proceeds  are  ap{  lied  on  debt;  in 


accordance  with  lien  priorities  on 
which  the  guarantee  was  based,  or  to 
rebuild  or  otherwise  acquire  needed 
replacement  collateral. 

(2)  The  borrower  complies  with  laws 
and  ordinances  applicable  to  the  loan 
and  the  collateral. 

(3)  The  borrower  is  not  released  of 
liability  for  the  loan  except  as  provided 
in  FmHA  regulations. 

(c)  Servicing  options.  The  Lender 
should  make  every  effort  to  assist 
borrowers  who  are  cooperative  and 
willing  to  make  a  good  faith  effort  to 
cure  the  delinquency.  The  Lender 
should  consider  the  borrower's  financial 
condition  in  attempting  to  work  out 
repayment  agreements.  The  Lender  may 
revise  the  payment  schedule  of  the  loan 
on  a  temporary  basis  with  the  written 
concurrence  of  the  borrower.  Changes  in 
the  loan  repayment  such  as 
reamortization  of  the  unpaid  balance 
within  the  remaining  term  of  the  loan 
may  be  done  with  prior  written  FmHA 
concurrence. 

(d)  Lender  reporting  to  FmHA. 
Reports  on  Lender  servicing  case  loads 
and  performance  are  required  as 
follows: 

(1)  Monthly  report.  The  Lender  must 
prepare  and  submit  a  report  in  a  manner 
prescribed  by  FmHA  identifying  each 
borrower  with  a  loan  that  is  more  than 
90  days  delinquent. 

(2)  Quarterly  report.  The  Lender  must 
prepare  and  submit  a  report  in  a  manner 
prescribed  by  FmHA  indicating  the 
number  of  loans  serviced  and  the 
number  of  loans  that  are  31  through  60 
days,  61  through  90  days,  and  over  91 
days  delinquent. 

f  1980.371     Defaults  by  the  borrower. 

Default  occurs  when  the  borrower 
fails  to  perform  under  any  covenant  of 
the  mortgage  or  Deed  of  Trust  and  the 
failure  continues  for  30  days. 

The  Lender  will  negotiate  in  good 
faith  in  an  attempt  to  resolve  any 
problem.  The  borrower  must  be  given  a 
reasonable  opportunity  to  bring  the 
account  current  before  any  foreclosure 
proceedings  are  started. 

(a)  The  Lender  must  make  a 
reasonable  attempt  to  contact  the 
borrower  if  the  payment  is  not  received 
by  the  20th  day  after  it  is  due. 

(b)  The  Lender  must  make  a 
reasonable  attempt  to  arrange  and  hold 
an  interview  with  the  borrower  for  the 
purpose  of  resolving  the  delinquent 
account  before  the  loan  becomes  60 
days  delinquent.  The  interview  may  be 
conducted  by  either  a  face-to-face 
meeting  or  by  telephone.  Reasonable 
effort  consists  of  not  less  than  one  letter 
sent  to  the  borrower  at  the  property 
address  via  certified  mail  or  similar 
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method  which  the  borrower  refuses  to 
accept  or  fails  to  respond. 

(c)  The  Lender  must  determine 
whether  the  property  has  been 
abandoned  before  the  account  becomes 
two  payments  delinquent  if  the  Lender 
is  unable  to  make  contact  with  the 
borrower  or  the  Lender  has  roason  to 
believe  that  the  borrower  has  vacated 
the  property  or  that  the  value  of  the 
security  may  be  in  jeopardy. 

(d)  Whan  the  loan  becomes  three 
payments  delinquent,  theyLender  must 
report  borrower  delinquendes  to  credit 
repositories  and  make  a  decision  with 
regard  to  liquidation  of  the  account.  The 
Lender  may  proceed  with  liquidation  of 
the  account  unless  there  are  extenuating 
circumstances.  The  Lender  will  report 
to  FmHA  by  the  110th  day  of 
delinquency  on  the  reasons  and  planned 
actions  when  the  Lender  has  not 
proceeded  with  liquidation. 

f  1 960.373    Protoetlv*  sdvancM. 

Protective  advances  must  constitute 
an  indebtedness  of  the  borrower  to  the 
Lender  and  be  secured  by  the  security 
instrument(s).  FmHA  prior  written 
authorization  is  required  for  each 
protective  advance  that  exceeds  $500. 
Protective  advances  ese  advances  made 
for  expenses  of  an  emergency  nature 
necessary  to  preserve  or  protect  the 
physical  security.  Attorney  fees  are  not 
a  protective  advance.  The  Lender  will 
not  make  protective  advances  in  lieu  of 
an  additional  loan. 

11980.373    [R«Mrv«d] 

§1980.374    Uquktatlon. 

If  the  Lender  concludes  the 
liquidation  of  a  guaranteed  loan  account 
is  necessary  because  of  one  or  more 
defaults  or  third  party  actions  that  the 
borrower  cannot  or  will  not  cure  or 
eliminate  within  a  reasonable  period  of 
time,  the  Lender  will  notify  FmHA  of 
the  decision  to  liquidate.  Initiation  of 
foreclostire  begins  with  the  first  public 
action  required  by  law  such  as  filing  a 
complaint  or  p>etition,  recording  a  notice 
of  default,  or  publication  of  a  notice  of 
sale.  Foreclosure  must  be  initiated 
within  90  days  of  the  date  the  decision 
to  liquidate  is  made  unless  the 
foreclosure  has  been  delayed  by  law. 
When  there  is  a  legal  delay  (such  as 
bankruptcy),  foreclosure  must  be  started 
within  60  days  after  it  becomes  possible 
to  do  so. 

(a)  Expeditious  liquidation.  Once  the 
decision  to  liquidate  has  been  made,  the 
Lender  must  proceed  in  an  expeditious 
manner.  Lenders  must  exercise  due 
diligence  in  completing  the  foreclosure 
process.  Lenders  are  expected  to 
complete  foreclosure  within  the  time 


frames  that  are  reasonable  for  the  State 
in  which  the  property  is  located. 

(b)  Maximum  colhction.  The  Lender 
is  expected  to  make  the  maximum 
collection  possible  on  the  indebtedness. 
The  Lender  will  consider  the  possibility 
of  recovery  of  any  deficiency  apart  from 
the  acquisition  or  sale  of  collateral.  The 
Lender  will  submit  a  recommendation 
on  such  recovery  considering  the 
borrower's  assets  and  ability  to  pay, 
prospects  of  future  recovery,  the  costs  of 
pursuing  such  recovery, 
recommendation  for  obtaining  a 
judgment,  and  the  collectability  of  a 
judgment  in  view  of  the  borrower's 
assets. 

(c)  Allowable  liquidation  costs 
Certain  reasonable  liquidation  costs 
(costs  similar  to  those  charged  for  like 
sources  in  the  area)  will  be  allowed 
during  the  liquidation  process.  No  in- 
house  expenses  of  the  Lender  will  be 
allowed  including,  but  not  limited  to, 
employee  salaries,  staff  lawyers,  travel, 
and  overhead.  Liquidation  costs  are 
deducted  from  the  gross  sales  proceeds 
of  the  collateral  when  the  Lender  has 
conducted  the  liquidation.  Therefore,  if 
liquidation  never  occurs  or  is  conducted 
by  someone  other  than  the  Lender, 
liquidation  costs  may  not  be  paid  from 
the  proceeds  to  the  Lender. 

(d)  Servicing  plan.  The  Lender  must 
submit  a  servicing  plan  to  FmHA  when 
the  account  is  90  days  delinquent  and 
a  method  other  than  foreclosure  is 
recommended  to  resolve  delinquency. 

(1)  Continuation  with  the  borrower. 
FmHA  may  accept  the  Lender's 
recommendation  to  continue  with  the 
borrower  when  a  clear  and  realistic  plan 
to  eliminate  the  delinquency  is 
presented.  The  Lender  must  fully 
document  the  borrower's  prospects  of 
success.  The  Lender  must  agree  to  send 
monthly  reports  on  the  borrower's 
progress,  llie  borrower's  failure  to  meet 
the  terms  of  the  plan,  once  accepted  by 
FmHA,  will  void  the  plan. 

(2)  Voluntary  liquiaation.  FmHA 
encourages  Lenders  and  delinquent 
borrowers  to  explore  an  acceptable 
alternative  to  foreclosure  to  reduce  loss 
and  expenses  of  foreclosure.  FmHA  may 
accept  the  Lender's  plan  to  use  . 
voluntary  liquidation  when  the  plan 
clearly  addresses  the  responsibilities  of 
the  parties,  the  Lender  maintains 
oversight  of  the  progress  of  the  sale,  the 
property  is  listed  for  sale  at  a  price  in 
line  with  its  market  value  (if  there  is  not 
already  a  bona-fide  purchaser  for  the 
dwelling],  and  the  expected  cost  to  the 
Government  is  the  same  as  or  less  than 
the  cost  of  foreclosure. 

(3)  Deed-in-lieu  of  foreclosure.  FmHA 
may  accept  the  Lender's  plan  for  the 
Lender  to  take  a  deed-in-lieu  of 


foreclosure  from  the  borrower  when  it 
will  not  result  in  a  cost  in  excess  of  that 
expected  for  foreclosure. 

(4)  Other  methods.  FmHA  may  accept 
a  proposal  submitted  by  the  Lender  that 
is  not  specifically  addressed  in  but 
consistent  with  the  provisions  of  this 
subpart  if  the  Lender  fully  documents 
how  the  proposal  will  result  in  a  savings 
to  the  Government. 

(5)  Deficiency  judgment.  Lenders 
must  make  a  recommendation  on  the 
feasibility  and  likelihood  of  collection 
of  a  deficiency  judgment  whenever 
liquidation  is  recommended.  A 
deficiency  judgment  will  be  taken  by 
the  Lender  when  there  ^re  assets  from 
which  to  collect,  or  there  is  a  reasonable 
expectation  that  there  are  likely  to  be 
such  assets  in  the  futiu«. 

(e)  Handling  shared  equity.  Interest 
assistance  payments  made  under 
§  1980.390  of  this  subpart  will  not  be 
subject  to  shared  equity  if  the  loan  is 
liquidated  in  accordance  with  the 
Lender  Agreement  unless: 

(1)  The  collateral  is  sold  for  an 
amount  exceeding  the  Lender's  unpaid 
balance  and  costs  of  foreclosure,  or 

(2]  A  junior  lienholder  takes  over  the 
Lender's  loan. 

S  1980.375    Reinstatement  of  the 
borrower's  eccount 

The  Lender  may  reinstate  an  accoimt 
when  all  delinquent  payments  and  any 
funds  that  were  advanced  to  pay 
authorized  expenses  are  paid  or  as 
required  under  State  law.  When  the 
Lender  wishes  to  consider  other  offiars 
by  the  borrower  to  bring  the  account 
current,  the  Lender  must  obtain  FmHA 
concurrence. 

S 1 980.376    Los*  paymento. 

Settlement  of  the  guarantee  will  be 
made  upon  liquidation  of  the  loan  as 
defined  in  §  1980.302  of  this  subpart. 

(a)  Loss  payment.  Loss  payments  will 
be  made  within  60  days  of  liquidation 
of  the  loan.  The  Lender  must  submit  its 
loss  claim  within  lO-working  days  of 
loan  liquidation.  The  claim  may  include 
interest  accrued  to  the  date  of  the  claim. 
FmHA  will  pay  interest  within  the 
limits  of  the  guarantee  to  the  date  the 
claim  is  paid  when  the  Lender  promptly 
and  properly  files  the  claim. 

(1)  Determination  of  loss  payment.  To 
calculate  the  loss  payment,  first 
determine  the  unpaid  debt  by  adding 
the  unpaid  principal  and  interest  on  the 
loan  and  the  unpaid  balance  for 
principal  and  interest  on  authorized 
protective  advances.  The  net  proceeds 
from  tha  security  will  be  first  applied  to 
the  unpaid  debt.  Any  other  proceeds 
recovered  by  the  Lender  frt>m  other 
sources  shall  also  be  applied  to  the  total 
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unpaid  debt.  Determination  of  net 
proceeds  will  be  different  depending  on 
which  of  the  following  circumstances 
are  involved. 

(i)  If,  at  liquidation,  title  to  the 
security  is  conveyed  to  a  bona  tide 
third-party  purchaser,  then  tinal  loss 
payment  will  be  based  on  the  net  sales 
proceeds  received  for  the  property. 

(ii)  If,  at  liquidation,  title  to  the 
security  is  conveyed  to  the  Lender,  then 
the  Lender  must  prepare  and  submit  a 
liquidation  plan  to  FmHA  for  FmHA 
concurrence.  The  plan  will  address  the 
Lender's  proposed  method  for  sale  of 
the  property,  the  estimated  value  and 
minimum  sale  price,  itemized  estimated 
costs  of  the  sale,  and  any  other 
information  that  could  impact  the 
amount  of  loss  on  the  loan.  The  Lender 
is  allowed  up  to  6  months  to  sell  the 
property  plus  a  period  not  to  exceed  30 
days  to  close  the  sale  from  the  date  a 
purchase  offer  is  accepted.  Net  proceeds 
will  be  based  on  the  net  proceeds 
received  for  the  property  when  the  sale 
is  conducted  in  accordance  with  the 
plan  as  approved  by  FmHA.  If  no  sale 
occurs  widiin  the  6-month  period,  then 
the  FmHA  approval  oftidal  will  obtain 
and  use  a  liquidation  value  appraisal  of 
the  property.  When  an  appraisal  is 
obtained,  the  amount  of  the  net 
proceeds  from  the  security  is  then 
determined  by  subtracting  a  cost  factor, 
which  is  found  in  Exhibit  H  of  this 
subpart  (available  in  any  FmHA  office), 
from  the  current  market  value. 

(iii)  If  a  deficiency  judgment  is 
obtained,  the  Lender  must  enforce  the 
judgment  against  the  borrower  before 
loss  settlement  if  the  current  situation 
provides  a  reasonable  prospect  of 
recovery.  A  loss  payment  may  be  made 
when  the  Lender  holds  a  deficiency 
judgment  but  there  are  no  current 
prospects  of  collection,  but  there  may  be 
in  the  future. 

(2)  Payment  procedure.  FmHA  will 
pay  losses  on  the  loan  according  to  the 
terms  of  the  loan  note  guarantee  unless 
FmHA  has  determined  there  is  cause  for 
reduction  of  the  loss  amount.  See 
§  1980.377  of  this  subpart  for  future 
recovery  by  the  Lender. 

(i)  If  (hen  is  no  dispute  between 
FmHA  and  the  Lender  regarding  the 
amount  of  the  loss  and  the  Lender's 
eligibility  for  payment  of  loss,  FmHA 
will  pwy  the  loss  v^thin  the  limits  of  the 
guarantee. 

(ii)  If  FmHA  and  the  Lender  do  not 
agree  on  the  amount  of  the  loss,  or 
FmHA  has  determined  that  part  of  the 
loss  is  not  payable  to  the  Lender  under 
the  terms  of  the  loan  note  guarantee, 
FmHA  will  pay  the  undisputed  portion. 
The  disputed  portion  of  the  claim  will 


be  treated  as  an  adverse  decis  on  and 
appeal  rights  extended. 

(iii)  When  FmHA  has  cause  to  believe 
that  fraud  or  other  actions  negating  the 
guarantee  exist,  no  loss  paymi  nt  may  be 
made  unless  the  situation  is  rxsolved. 

(3)  The  FmHA  approval  official  will 
conduct  an  audit  of  the  account  and 
review  the  loan  In  its  entirety  to 
determine  why  the  loan  failec  and 
whether  any  reason  exists  for  reducing 
or  denying  the  ioss  claim.  This 
information  will  be  documented  in  the 
FmHA  case  file. 

(4)  If  a  Lender's  loss  claim  is  denied 
or  reduced,  the  FmHA  approval  official 
will  notify  the  '^nder  of  all  of  the 
reasons  for  the  action  within  '0  days  of 
the  decision  and  its  opportun  ty  to 
appeal  the  decision  as  set  forth  in 

§  1980.399  of  this  subpart  and  subpart  B 
of  part  1900  of  this  chapter. 

(5)  The  FmHA  approval  official  is 
authorized  to  approve  loss  payments  in 
amounts  of  up  to  50  percent  of  his/her 
delegated  loan  approval  authority  in 
accordance  wih  Exhibit  D  of  subpart  A 
of  part  1901  of  this  chapter  (available  in 
any  FmHA  office). 

(b)  Denial  or  reduction  of  loss  claims. 
The  FmHA  approval  official  will  fully 
document  any  loss  claim  whi^h  is 
denied  or  reduced  including  (H  analysis 
of  how  the  amount  of  the  reduction  was 
determined.  A  connection  must  be  made 
between  the  binder's  action  or  failure  to 
act  and  the  loss  amount  on  ths  loan.  The 
amount  of  los;  occasioned  by  such 
action  will  be  Mtablished.  A  Lender's 
loss  claim  may  be  denied  or  reduced  by 
FmHA  when: 

(1)  The  Lender  has  committed  fraud. 
(Denial  of  clain.) 

(2)  The  Lender  claims  items  not 
authorized  under  FmHA  regu  ations. 
(Reduced  by  amount  of  unauLiorized 
claim.) 

(3)  The  Len  ier  violated  usury  laws. 
(Reduction  fo'  amount  of  loss  caused  by 
the  violation.) 

(4)  The  Lender  failed  to  obtiin 
required  secunty  and/or  maintain  the 
security  posit  on.  (Reduction  *or  loss 
attributed  to  fiilive.) 

(5)  Loan  funds  were  used  fcr 
unauthorized  piuposes.  (Redi  ction  by 
unauthorized  amount.) 

(6)  The  Len  der  was  negligei  t  in  loan 
servicing.  Negligent  servicing  is  a  failure 
to  perform  those  services  whi  ±  a 
reasonably  prudent  Lender  would 
perform  in  servicing  its  own  j  ortfolio  of 
loans  that  are  not  guaranteed.  The  term 
includes  a  foilure  to  act,  a  fail  ire  to  act 
in  a  timely  manner,  or  acting  n  a 
manner  contrary  to  that  in  wt  ich  a 
reasonably  prudent  Lender  w  )uld  act. 
(Reduction  for  loss  amount  at  ributable 


to  Lender  negligence.)  Examples  of 
negligent  servicing  include: 

(i)  A  failure  to  contact  the  borrower  in 
a  timely  manner  when  the  borrower's 
account  goes  into  default. 

(ii)  A  failure  to  pay  real  estate  taxes 
or  hazard  insurance  when  due. 

(iii)  A  failure  to  notify  FmHA  witliin 
required  time  limits  when  the  borrower 
defaults  on  the  loan. 

(iv)  A  failure  to  request  loan  subsidy 
when  the  borrower  was  eligible  for  loan 
subsidy  and  loan  subsidy  was  available 
(subsidized  loans  only). 

(v)  A  failure  to  protect  security  during 
the  liquidation  phase. 

(7)  The  Lender  delayed  filing  the  loss 
claim.  (Reduction  in  claim  for  interest 
accrued  because  the  claim  was  not 
filed.) 

1 1 980.377    Future  recovery. 

The  proceeds  of  any  amounts 
recovered  shall  be  shared  in  proportion 
to  the  amount  of  loss  borne  between 
FmHA  and  the  Lender.  Although  the 
Lender's  actual  loss  may  be  different 
than  the  amount  on  which  loss 
settlement  was  based,  the  proportion  of 
recovery  sharing  must  be  based  on  the 
loss  percentage  upon  which  the  loss 
payment  calculation  was  based. 

if  1080-378-1 980.388    [ReMfvedl 

f  1980.390    Interest  assietanoe. 

In  order  to  assist  low-income 
borrowers  in  the  repayment  of  the  loan, 
FmHA  is  authorized  to  provide  interest 
assistance  payments  subject  to  the 
availability  of  funds.  Regardless  of  what 
date  a  borrower's  loan  payment  is  due 
each  month,  interest  assistance 
payments  will  be  made  by  FmHA 
directly  to  the  Lender  on  or  before  the 
15th  day  of  the  month  for  which  the 
borrower's  payment  is  due. 

(a)  Policy.  It  is  the  policy  of  FmHA  to 
grant  interest  assistance  on  guaranteed 
loans  to  low-income  borrowers  to  assist 
them  in  obtaining  and  retaining  decent, 
safe,  and  sanitary  dwellings  and  related 
facilities  as  long  as  the  borrower 
remains  eligible  for  payments  when 
funds  are  available  for  interest 
assistance.  Interest  assistance  must  be 
established  for  the  borrower  at  the  time 
the  loan  guarantee  is  authorized. 

(b)  Processing  interest  assistance 
agreements.  The  Lender  will  process  the 
interest  assistance  agreement  and 
submit  it  to  FmHA  for  approval. 

(1)  FmHA  will  reimburse  the  Lender 
in  the  amounts  authorized  in  Exhibit  H 
of  this  subpart  (available  in  any  FmHA 
office)  for  the  cost  of  processing  the 
agreement.  The  fee  will  be  paid  upon 
receipt  of  a  valid  agreement  which  has 
been  coded  as  requiring  a  processing  fee 
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payment.  The  processing  fee  is  payable 

when; 

(i)  A  new  agreement  is  made  with  the 
borrower  except  at  the  time  of  loan 
closing. 

(ii)  The  borrower  had  an  agreement 
for  the  previous  year  and  a  new 
agreement  is  made  for  the  cxirrent  year. 

(iii)  The  borrower  is  eligible  for  but 
not  presently  on  interest  assistance  and 
enters  into  a  new  interest  assistance 
agreement. 

(iv)  The  borrower  has  a  change  in 
circumstances  which  requires  a  revision 
to  the  current  agreement.  When  the 
change  in  circumstances  results  in  an 
agreement  with  less  than  90  days 
remaining,  the  agreement  for  the 
subsequent  year  will  be  prepared  at  the 
same  time.  This  action  is  considered 
one  agreement. 

(2)  A  processing  fee  will  not  be  paid 
when  the  revision  to  an  existing 
agreement  is  required  due  to  an  error  on 
the  part  of  the  Lender  or  the  borrower. 

(c)  Amount  of  interest  assistance.  (1) 
The  amount  of  interest  assistance  . 
granted  will  be  the  difference  between 
the  monthly  installment  due  on  the 
promissory  note  eligible  for  interest 
assistance  and  the  amount  the  borrower 
would  pay  if  the  note  were  amortized  at 
the  rate  corresponding  to  the  borrower's 
income  range  as  outlined  in  the  master 
interest  assistance  agreement. 

(2)  The  basis  for  the  amount  of 
interest  assistance  for  each  loan  is 
determined  by  the  amount  of  interest 
assistance  authorized  to  the  Agency  as 
shown  in  Exhibit  H  of  this  subpart 
(available  in  any  FmHA  office)  and  the 
note  interest  rate. 

(3)  A  borrower  receiving  a  loan  in  a 
high  cost  area  will  be  granted  an 
additional  1^  percent  interest  assistance 
in  order  to  assist  the  borrower  up  to  the 
maximum  rate  in  Exhibit  H  of  this 
subpart  (available  in  any  FmHA  office). 

(ij  The  Administrator  may  designate 
an  area  as  a  high  cost  area  for  interest 
assistance  purposes.  Such  designation 
may  be  granted  when  the  State  Director 
makes  a  written  request  for  it  and 
provides  documentation  that  low- 
income  borrowers  in  the  area  could  not 
afford  to  purchase  a  dwelling  under  the 
interest  assistance  table  in  Exhibit  H  of 
this  subpart  (available  in  any  FmHA 
office).  The  area  must  also  be  designated 
by  HUD  as  a  high  cost  area.  The  amount 
of  additional  interest  assistance  for  high 
cost  areas  is  1  percent;  however,  in  no 
case  will  more  interest  assistance  be 
granted  than  the  amount  necessary  to 
reach  the  lowest  floor  rate  in  Exhibit  H 
of  this  subpart  (available  in  any  FmHA 
office).  The  change  in  a  designation  to 
(or  from]  a  high  cost  area  will  not  affect 
existing  loans.  The  eligibility  of  an 


individual  loan  for  high  cost 
designation  is  determined  at  the  time  of 
issuance  of  the  conditional  commitment 
for  loan  guarantee. 

(ii)  The  change  in  a  designation  to  (or 
from)  a  high  cost  area  will  not  affect 
existing  loans.  An  individual's  loan 
eligibility  for  high  cost  designation  is 
determined  at  the  time  of  issuance  of 
the  conditional  commitment  for  loan 
guarantee. 

(d)  Shared  equity.  Prior  to  loan 
closing,  the  Lender  will  advise  the 
applicant  that  interest  assistance  is 
subject  to  equity  sharing. 

(e)  Eligibility.  To  be  eligible  for 
interest  assistance,  a  borrower  must 
personally  occupy  the  dwelling,  and 
must  meet  the  following  additional 
requirements: 

(1)  Initial  loans.  Interest  assistance 
may  be  granted  at  the  time  the  loan  note 
guarantee  is  issued,  or  an  assumption  is 
processed  in  accordance  with 
§  1980.366  of  this  subpart,  when: 

(i)  The  borrower's  adjusted  income  at 
the  time  of  loan  guarantee  approval  did 
not  exceed  the  applicable  low-income 
limit,  the  loan  guarantee  was  funded 
from  interest  assisted  guaranteed  loan 
funds,  and  a  master  interest  assistance 
agreement  was  completed  at  closing  if 
the  borrower  is  ever  to  receive  interest 
assistance. 

(ii)  The  borrower's  net  family  assets 
do  not  exceed  the  maximum  allowable 
amount  as  per  Exhibit  H  of  this  subpart 
(available  in  any  FmHA  office)  unless 
an  exception  is  authorized.  The 
calculation  of  net  family  assets  will 
exclude  the  value  of  the  dweUing  and  a 
minimum  adequate  dwelling  site,  cash 
on  hand  which  will  be  used  to  reduce 
the  amount  of  the  loan,  and  household 
goods  and  personal  automobile(s)  and 
the  debts  against  them.  The  Lender  may 
request  an  exception  at  the  time  the 
initial  application  is  submitted  to 
FmHA  for  a  loan  guarantee.  For  the 
purpose  of  determining  whether  an 
exception  is  justified,  consideration  will 
be  given  to  the  nature  of  the  assets  upon 
which  a  borrower  is  currently 
dependent  for  a  livelihood  or  which 
could  be  used  to  reduce  or  eliminate  the 
need  for  interest  assistance. 

(iii)  The  loan  was  approved  as  a 
subsidized  guaranteed  loan  on  or  after 
April  17. 1991. 

(iv)  The  amount  of  interest  assistance 
will  be  $20  or  more  per  month  in 
accordance  with  the  provisions  of 
paragraph  (c)(1)  of  this  section.  Interest 
assistance  in  amoimts  of  less  than  $20 
per  month  will  not  be  granted. 

(2)  Existing  loans.  Interest  assistance 
may  be  granted  at  any  time  after  loan 
closing  if: 


(i)  The  requirements  of  paragraphs 
(e)(l)(i).  (e)(l)(iii).  and  (e){l)(iv)  of  this 
section  are  met. 

(ii)  The  borrower's  adjusted  annual 
income  does  not  exceed  the  low-income 
limit. 

(iii)  The  borrower  requests  interest 
assistance  through  the  Lender  or  the 
Lender  determines  that  interest 
assistance  is  needed  to  enable  the 
borrower  to  repay  the  loan. 

(iv)  The  Lender  processes  the  interest 
assistance  agreement,  and  submits  it  to 
FmHA  for  approval. 

(0  Processing  interest  assistance.  The 
Lender  will  process  interest  assistance 
agreements  in  accordance  with  this 
section.  The  interest  assistance 
agreement  will  be  executed  by  the 
Lender  and  borrower  and  forwarded  to 
FmHA  for  approval. 

(1)  Amount  of  interest  assistance.  The 
amount  of  interest  assistance  for  which 
a  borrower  is  eligible  will  be  determined 
by  use  of  the  interest  assistance 
agreement  as  outlined  in  paragraph  (c) 
of  this  section. 

(i)  Determination  of  income.  The 
Lender  is  responsible  for  determining 
the  borrower's  annual  and  adjusted 
annual  income  as  outlined  in 
§§  1980.351  and  1980.352  of  this 
subpart.  Income  of  all  persons 
occupying  the  dwelling  will  be  verified 
in  accordance  with  §  1980.351  of  this 
subpart. 

(ii)  Effective  period.  Annual  interest 
assistance  agreements  will  be  for  a  12- 
month  period. 

(2)  Interest  assistance  agreements. 
The  master  interest  assistance 
agreement  will  be  executed  for  each 
qualifying  loan  at  loan  closing  provided 
funds  are  available  for  interest 
assistance  at  the  time  the  guarantee  is. 
issued.  This  agreement  establishes  the 
conditions  and  maximum  amounts  of 
interest  assistance  for  the  life  of  the 
loan.  Each  year,  an  annual  interest 
assistance  agreement  will  be  used  to 
determine  the  amoimt  of  interest 
assistance  for  the  coming  12  months. 

(i)  The  Lender  will  determine  the 
borrower's  adjusted  annual  income, 
document  the  calculations,  and 
complete  the  interest  assistance 
agreement  form. 

(ii)  The  borrower  will  review  the 
interest  assistance  agreement  form  and 
sign  the  form  signifying  that  all 
information  is  correct  as  shown. 

(iii)  FmHA  will  review  the  interest 
assistance  agreement  to  determine  if  the 
information  contained  on  it  appears 
correct.  If  so.  FmHA  will  then  approve 
the  agreement  and  make  monthly 
payments  to  the  Lender  on  behalf  of  the 
borrower. 
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(iv)  When  the  bmrower's  income  is 
within  the  low-income  limits  but  the 
provisions  of  paragraphs  (e)(l)(ii)  or 
(e)(l)(iv)  of  this  section  preclude 
granting  interest  assistance,  the  master 
interest  assistance  agreement  must  be 
executed  if  the  borrower  desires  to  be 
considered  for  interest  assistance  at  a 
later  date  due  to  a  diange  in 
circumstances. 

(g)  Interest  assistance  modification.  A 
change  in  the  borrower's  circumstances 
after  the  effective  date  of  the  Annual 
Interest  Assistance  Agreement  will  be 
handled  as  follows: 

(1)  FmHA  required  modifications 
before  expiration.  The  borrower  is 
responsible  for  reporting  any  increases 
in  income  exceeding  $100  per  month  to 
the  Lender.  The  Lender  is  not 
responsible  for  monitoring  the 
borrower's  income.  The  Lender  must 
process  a  revised  interest  assistance 
agreement  when  a  reported  increase  in 
the  borrower's  income  results  in  the 
need  for  less  interest  assistance  In 
accordance  with  formula  in  this  section. 

(2)  Additional  interest  assistance 
before  expiration.  The  borrower  may 
request  and  the  Lender  may  process  a 
modification  of  the  interest  assistance 
agreement  and  submit  the  modified 
agreement  to  FmHA  when: 

(i)  The  borrower's  adjusted  annual 
income  decreases  by  more  than  $100  per 
month; 

(ii)  The  interest  assistance  calculation 
formula  indicates  that  the  borrower  is 
eligible  for  an  additional  $20  interest 
assistance  per  month;  and 

(iii)  There  are  interest  assistance 
funds  available  if  the  amoimt  needed  by 
the  borrower  exceeds  the  initial  Qoor 
rate  established  at  the  time  the  loan  was 
closed  per  paragraph  (c)  of  this  section. 

(3)  Other  changes  in  the  borrower's 
circumstances.  When  one  co-borrower 
has  left  the  dwelling,  interest  assistance 
based  oa  the  remaining  co-borrower's 
income  may  be  extended  if: 

(i)  The  remaining  co-borrower  is 
occupying  the  dwelling,  oums  a  legal 
interest  in  the  property,  and  is  liable  for 
the  debt: 

(ii)  The  remaining  co-borrower 
certifies  as  to  who  lives  in  the  house; 

(iii)  Separation  is  not  due  only  to 
work  assignment  or  military  orders;  and 

(iv)  The  remaining  co-borrower  is 
informed  and  agrees  that  should  the  co- 
borrower  begin  to  live  in  the  dwelling, 
that  co-borrower's  income  will  then  be 
counted  toward  annual  income  and 
interest  assistance  may  be  reduced  or 
cancelled. 

(4)  Effect  of  modification.  An  interest 
assistance  agreement  modified  as  per 
paragraph  Q  (1),  (2),  or  (3)  of  this 


section  is  valid  for  the  remainder  of  the 
agreem«it  perod. 

(5)  Correcticn  of  interest  assistance 
agreement.  Wlien  an  error  by  FtiHA  or 
the  Lender  res  alts  in  too  little  i  nterest 
assistance  being  granted,  a  corrected 
agreement  will  be  prepared  effective  the 
date  of  the  emr  if  the  error  results  in 
granting  $20  cr  more  per  monn  less 
interest  assist! nee  than  the  borrower 
was  eligible  tc  receive.  The  Lender  must 
return  any  ovtrpayment  made  by  the 
borrower  unless  an  agreement  is 
reached  to  apply  the  funds  to  the  loan 
as  an  extra  payment. 

(h)  Eligibility  review.  Borrovers 
receiving  interest  assistance  will  be 
reviewed  ann  lally  within  30  to  60  days 
prior  to  the  arniversary  date  of  the  loan 
All  existing  af^reements  must  be 
reviewed  and  processed  for  the 
upcoming  12  iionths  during  the  review 
period.  Interest  assistance  will  not  be 
renewed  if  ths  amoxmt  that  the  borrower 
qualifies  for  is  less  than  $20  per  month. 

(1)  Initiation  of  renewal  action.  At 
least  15  but  not  more  than  30  days  prior 
to  the  begiimjng  of  the  annua  review 
period,  FmHA  will  mail  a  list  of 
borrowers  whose  interest  assistance 
agreements  are  to  be  reviewed,  to  the 
Lender.  The  Lender  will  obtain  %vritten 
verification  of  the  income  of  jach 
borrower  and  all  adult  members  of  the 
borrower's  household,  and  conduct  the 
review. 

(i)  Borrowe'  responsibility  The 
borrower  wil  : 

(A)  Report  ±e  income  of  each  adult 
member  of  the  household  to  the  Lender; 

(B)  Assure  'iiat  each  household 
member  has  provided  suffic  ent 
information  on  that  person 'r  income  for 
the  Lender  to  conduct  the  rr view;  and 

(C)  Cooperate  in  the  Lender's  efforts 
to  verify  income. 

(ii)  FmHA  actions.  FmH/  will  review 
and  approve  interest  assistf  nee 
agreements  submitted  by  the  Lender. 

(2)  Processing  interest  asUstance 
renewals  not  reviewed  dun  ng  the  review 
period.  The  Lender  may  pr  x:ess  interest 
assistance  renewals  not  completed 
during  the  review  period  ai  follows: 

(i)  The  amount  of  interef  t  assistance 
will  be  based  on  the  borrow  /er's  current 
annual  income. 

(ii)  The  effective  date  vhll  be: 

(A)  The  expiration  period  of  the 
previous  interest  assistanc  3  agreement  if 
the  FmHA  approval  ofScii  1  determines 
failure  to  renew  was  the  fruit  of  FmHA 
or  the  Lende~. 

(B)  The  next  payment  d  le  date 
following  approval  in  all  other  cases. 

(3)  Interest  assistance  firm.  Interest 
assistance  pf  yments  will  lot  be  made 
after  the  exp  ration  date  i:  nless  FmHA 


receives  a  new  interest  assistance 
agreement  form, 
(i)  Cancellation  (^interest  assistance. 

(1)  An  existing  interest  assistance 
agreement  will  be  cancelled  under  the 
following  circumstances: 

(i)  When  the  borrower  has  never 
occupied  the  dvralling,  the  interest 
assistance  will  be  cancelled  as  of  the 
date  of  issuance  of  the  guarantee.  The 
Lender  will  refund  all  interest 
assistance  payments  to  FmHA. 

(ii)  The  cancellation  will  be  effective 
on  the  date  on  which  the  earliest  action 
occurs  which  causes  the  cancellation  or 
the  date  the  Lender  became  aware  of  the 
situation  if  the  date  cannot  be 
determiiied  when: 

(A)  The  borrower  ceases  to  occupy, 
sells,  or  conveys  title  to  the  dwelling. 

(B)  The  borrower  has  received 
improper  interest  assistance  and  a 
corrected  agreement  will  not  be 
submitted. 

(C)  The  borrower  has  had  an  increase 
in  income  and  is  no  longer  eligible  for 
interest  assistance. 

(D)  The  security  is  acquired  by  the 
Lender. 

(E)  The  Lender  formally  declares  the 
loan  to  be  in  default  and  accelerates  the 
loan. 

(2)  (Reserved] 

(j)  Overpayment.  When  the  Lender 
becomes  aware  of  circumstances  that 
have  resulted  in  an  overpayment  of 
interest  assistance  for  any  reason,  except 
as  provided  in  paragraph  (k)  of  this 
section,  the  following  actions  will  be 
taken: 

(1)  The  Lender  will  immediately 
notify  FmHA. 

(2)  The  borrower  will  be  notified  and 
the  interest  assistance  agreement  will  be 
corrected. 

(3)  A  repayment  agreement  acceptable 
to  FmHA  will  be  reached. 

(k)  Unauthorized  use  of  loan  funds. 
When  FmHA  becomes  aware  that  the 
Lender  allowed  loan  funds  to  be  used 
for  unauthorized  purposes,  interest 
assistance  paid  on  said  amounts  will  be 
collected  from  the  Lender.  The  Lender 
shall  promptly  repay  such  interest 
assistance.  The  Lender  may  work  out  a 
repayment  agreement  with  the  borrower 
but  is  expected  to  make  every  effort  to 
minimize  the  adverse  imp>act  on  the 
borrower's  repayment  ability. 

(1)  Appeals.  All  applicants/borrowers 
and  Lenders  will  be  notified  of  their 
appeal  rights  in  accordance  with 
§  1980.399  of  this  subpart  when  FmHA 
denies,  reduces,  cancels,  or  refuses  to 
renew  interest  assistance. 

(m)  Reinstatement  of  interest 
assistance.  The  FmHA  approval  official 
may  authorize  reinstatement  of  the 
borrower's  interest  assistance  if  it  was 
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cancelled  because  the  loan  was 
accelerated,  and  if  the  acceleration  was 
withdrawn  with  FmHA  approval. 

f  1 980.391    Equity  •hwlng. 

The  policy  of  FmHA  is  to  collect  all 
or  a  portion  of  interest  assistance 
granted  on  a  guaranteed  RH  loan  when 
any  equity  exists  in  the  security. 

(a)  Determining  the  amount  of  shared 
equity.  The  FmHA  approval  official  will 
calculate  shared  equity  when  a 
borrower's  account  is  settled  by 
payment-in-full  (including  refinancing) 
of  the  outstanding  indebtedness,  the 
transfer  of  title,  or  when  the  borrower 
ceases  to  occupy  the  property.  The 
calculation  of  shared  equity  when  the 
account  is  in  liquidation  will  be 
handled  in  accordance  with 
§  1980.374(e]  of  this  subpart. 

(1)  How  to  calculate.  The  amount  of 
shared  equity  will  be  based  on  the 
amount  of  interest  assistance  granted  on 
the  loan,  the  appreciation  in  property 
value  between  the  closing  date  of  the 
loan  and  the  date  the  account  is 
satisfied  or  acquired  by  the  Lender  via 
liquidation  action,  the  period  of  time 
the  loan  is  outstanding,  the  amount  of 
original  equity  the  borrower  has  in  the 
property,  and  the  value  of  capital 
improvements  to  the  property,  as 
defined  in  this  section.  Shared  equity 
will  be  the  lesser  of  the  interest 
assistance  granted  or  the  amoimt  of 
value  appreciation  available  for  shared 
equity.  Value  appreciation  available  for 
shared  equity  means  the  market  value  of 
the  property  less  all  debts  secured  by 
prior  liens,  sales  expenses,  any  original 
borrower  equity,  and  value  added  by 
any  capital  improvements. 

(i)  Market  value.  Market  value  of  the 
property  as  of  the  date  the  loan  is  to  be 
paid  in  full  and  will  be  documented  by 
one  of  the  following: 

(A)  A  sales  contract  which  reasonably 
represents  the  fair  market  value  based 
on  the  Lender's  and  FmHA  approval 
official's  knowledge  of  the  property  and 
the  area. 

(B)  Lender's  appraisal  when  the  loan 
will  be  refinanced  provided  the 
appraisal  reasonably  represents  the  fair 
market  value. 

(C)  If  the  items  hsted  in  either 
paragraph  (a)(l)(i)  (A)  or  (B)  of  this 
section  are  not  available,  another 
current  appraisal  when  the  appraiser 
meets  the  qualifications  of  §  1980.334  of 
this  subpart. 

(D)  When  the  account  is  being  paid  off 
from  insurance  proceeds,  the  most 
recent  appraisal  available  if  the  Lender 
or  FmHA  can  document  that  it 
represents  an  accurate  indication  of  the 
value  at  the  time  the  dwelling  was 
damaged  or  destroyed.  If  not,  the  best 


information  available  will  be  used  to 
determine  the  market  value.  The  FmHA 
approval  official  will  interview  the 
borrower  to  determine  the  extent  of 
improvements,  if  any.  and  the  general 
condition  of  the  property  at  the  time  of 
loss.  The  amount  of  the  insurance 
payment  is  generally  a  good  indication 
of  value;  however,  tax  records  or 
comparable  sales  will  be  considered. 

(E)  FmHA  appraisal,  with  prior 
approval  of  the  State  Director. 

(ii)  Prior  liens.  Prior  liens  refers  to  the 
amount  of  liens  that  are  prior  to  the 
Lender's  liens  and  include,  but  may  not 
be  limited  to,  prior  mortgages,  and  real 
estate  taxes  and  assessments  levied 
against  the  property. 

(iii)  Sale/refinancing  expenses.  Sale/ 
refinancing  expenses  include  expenses 
commonly  associated  with  the  sale  or 
refinancing  of  real  estate  that  are  not 
reimbursed,  such  as  sales  commissions, 
advertising  costs,  recording  fees,  pro 
rata  taxes,  points  based  on  the  current 
interest  rate,  appraisal  fees,  transfer  tax, 
deed  preparation  fee,  loan  origination 
fee,  etc.  In  refinancing  situations,  only 
those  expenses  necessary  to  finance  the 
amount  of  the  current  FmHA  debt  are 
allowed,  Shared  equity  may  be 
calculated  using  estimated  expenses  if 
actual  expenses  cannot  be  obtained  and 
the  FmHA  approval  official  is  satisfied 
with  the  estimated  amount  and  the 
prorating  of  the  expenses  are  accurate 
for  this  transaction. 

(iv)  Original  borrower  equity.  Original 
equity  consists  of  a  contribution  by  the 
borrower  that  reduces  the  amount  of  the 
loan  below  the  market  value.  The 
contribution  may  be  in  the  form  of  cash 
and/ or  value  of  the  lot  if  the  home  was 
constructed  on  the  borrower's  property. 

(v)  Capital  improvements.  Capital 
improvements  will  be  considered  to  the 
extent  that  they  do  not  exceed  market 
value  contribution  as  indicated  by  a 
sales  comparison  analysis.  Generally, 
the  value  added  by  improvements  will 
be  the  difference  in  market  value  at  the 
time  of  sale  and  market  value  without 
capital  improvements.  Cost  of  the 
improvement  will  not  be  considered, 
only  contribution  to  value.  Maintenance 
cost  and  replacement  of  short-lived 
depreciable  items  are  normal  expenses 
associated  with  home  ownership  and 
are  not  considered  capital 
improvements. 
(2)  Other  considerations. 
(i)  Overpayments  of  interest 
assistance.  When  FmHA  has  overpaid 
interest  assistance  and  the  overpaid 
amounts  remain  uncollected  at  the  time 
shared  equity  is  calculated,  the  overpaid 
amount  will  be  added  to  shared  equity, 
(ii)  Multiple  loans.  When  a  borrower 
has  more  than  one  loan  and  elects  to 


pay  only  some  of  the  loans,  shared 
equity  will  not  be  calculated  unless  the 
remaining  loan(8)  is  not  subject  to 
shared  equity.  Shared  equity  will  be 
calculated  when  the  account  is  paid  in 
full  taking  into  consideration  all  of  the 
interest  assistance  granted  on  the 
account. 

(b)  Miscellaneous  provisions. 

(1)  Changes  in  terms.  Shared  equity 
will  not  be  calculated  when  an  account 
is  reamortized, 

(2)  Junior  liens.  Junior  liens  are  not 
considered  in  the  shared  equity 
calculation.  In  the  event  a  junior 
lienholder  forecloses,  the  FmHA 
approval  official  will  calculate  shared 
equity  before  providing  the  lienholder 
with  a  pay-off  figure,  which  is  in 
addition  to  any  amounts  still  due  the 
Lender  on  the  loan  in  the  same  manner 
as  paragraph  (a)  of  this  section. 

(c)  Affordable  housing  proposals. 
Shared  equity  under  an  affordable 
housing  innovation  (such  as  limited 
equity  or  a  State  or  county  sponsored 
shared  equity)  will  be  calculated  in 
accordance  with  this  subpart  unless 
prior  written  approval  is  obtained  from 
FmHA.  Proposals  that  deviate  from  this 
subpart  must  be  reviewed  and  approved 
in  the  National  Office  prior  to  issuance 
of  the  loan  note  guarantee. 

§  1 980.392    InterMt  MsltUnc*  from  other 
sources. 

The  fact  that  a  loan  is  covered  by  an 
interest  assistance  payment  will  not 
result  in  an  increased  promissory  note 
rate  above  the  rate  authorized  in 
$  1980.320  of  this  subpart. 

(a)  Mortgage  Credit  Certificates 
(MCCs).  MCCs  are  authorized  under  the 
Tax  Reform  Act  of  1986  and  allow  the 
borrower  to  receive  as  Federal  tax  credit 
for  a  percentage  of  their  mortgage 
interest  payment.  They  may  be  used  by 
FmHA  guaranteed  RH  borrowere  to 
improve  their  repayment  ability  for  the 
loan.  MCCs  impact  on  the  borrower's 
tax  liability.  MCCs  may  be  used  with 
interest  assisted  loans  when  the  amount 
of  the  tax  credit  is  based  on  the  amoimt 
of  interest  actually  paid  by  the 
borrower.  MCCs  are  subject  to  shared 
equity  of  a  portion  of  any  "gain" 
realized  on  the  property  when  sold 
within  10  years  after  purchase.  If  the 
loan  is  also  an  FmHA  interest  assisted 
loan.  FmHA  shall  receive  priority  for 
shared  equity  repayment.  Income  taxes 
are  complex  issues;  FmHA  employees 
and  Lenders  are  not  expected  to  be  able 
to  identify  all  issues  impacting  the 
borrower's  taxes.  Lenders  should 
encourage  borrowere  to  consult  with  a 
tax  advisor. 

(1)  When  the  Lender  is  participating 
in  a  MCC  program  the  amount  of  the  tax 
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credit  is  considered  as  an  additional 
resource  available  for  repayment  of  the 
loan  vrhen  tbe  credit  is  taken  on  a 
monthly  basis  from  withholding. 

(2)  The  Lender  mil  submit  a  copy  of 
the  MCX:  and  a  copy  of  the  applicant's 
Form  IRS  W-4,  "Withholding 
Allowance  Certificate,"  along  with  the 
other  materials  for  die  loan  guarantee 
request.  The  amount  of  tax  credit  is 
limited  to  the  applicant's  maximum  tax 
liability. 

(i)  The  MCC  must  show  the  rate  of 
credit  allowed. 

(ii)  The  Form  IRS  W-4  must  reflect 
that  the  borrower  is  taking  the  tax  credit 
on  a  monthly  basis. 

(iii)  The  Lender  will  certify  that  the 
borrower  has  completed  and  processed 
all  of  the  necessary  documents  to  obtain 
the  tax  credit  in  accordance  with  this 
section. 

(b)  Funded  buydown  accounts.  A 
^anded  buydown  accoimt  typically 
consists  of  a  prepaid  arrangement 
between  a  builder  or  a  seller  and  a 
Lender  that  is  designed  to  improve) 
appUcant's  repayment  ability.  Funded 
buydown  accounts  are  permitted  in 
accordance  with  this  paragraph  when  an 
agreement  is  executed  in  which  the 
seller,  Lender  or  other  third  party  places 
funds  in  an  escrow  account  with 
monthly  releases  scheduled  to  be  made 
to  the  Lender  which  serve  to  reduce  the 
borrower's  monthly  payment  during  the 
early  years  of  the  loan.  The  maximum 
reduction  which  may  be  considered  is  2 
percent  below  the  note  rate,  even 
though  the  actual  buydown  may  be  for 
more.  Reductions  in  buydown 
assistance  may  not  result  in  an  increase 
in  the  interest  rate  paid  by  the  borrower 
of  more  than  1  percent  per  year.  The 
borrower  shall  not  be  required  to  repay 
escrowed  buydown  funds.  Funds  must 
be  escrowed  with  a  State  or  Federally 
supervised  Lender.  Funded  buydown 
accoimts  must  be  fully  funded  for  the 
buydown  period.  Buydown  periods 
must  be  at  least  24  months. 

M1S80.3S3— 1980.396    [Reeervad] 

|199a397    ExMptton  Mjtfwrtty. 

The  Administrator  may,  in  individual 
cases,  make  an  exception  to  any 
requirement  or  provision  of  this  subpart 
or  address  any  omission  of  this  subpart 
which  is  not  inconsistent  with  the 
authorizing  statute  or  other  applicable 
law  if  the  Administrator  determines  that 
application  of  the  requirement,  or 
provision,  or  failure  to  take  action  in  the 
case  of  an  omission  would  adversely 
affect  the  Government's  interest.  The 
Administrator  will  exercise  this 
authority  upon  request  of  die  State 
'  Director  with  the  recommendation  of 


the  Assistant  Administrata  for  Housing. 
Request  for  exception  must  be  made  in 
writing  accompanied  by  th  ^  borrower's 
case  file  in  cases  involving  specific 
borrowers  and  supported  vith 
documentation  to  explain  the  adverse 
effect,  propose  alternative  <  ourses  of 
action,  and  show  how  the  t  dverse  effect 
will  be  eliminated  or  minimized  if  the 
exception  is  granted. 

11980.398    Untuthorized  MTfistance  and 
other  daficiencine. 

This  section  prescribes  tie  policies 
and  procedures  for  servicing  loan 
guarantees  issred  under  this  subpart 
when  the  borrc  wer  was  no '.  eligible  for 
all  or  part  of  the  financial  resistance 
received  in  the  form  of  a  Ic  an  guarantee 
or  other  improper  processing  or 
servicing  actions  taken  by  the  Lender. 
Unauthorized  assistance  in  the  form  of 
interest  assistance  is  discussed  in 
§  1980.390  of  this  subpart. 

(a)  Categories  of  .unauthorized 
assistance.  UnauUiorized  assistance 
includes,  but  is  not  limited  to,  issuance 
of  a  Loan  Note  guarantee  when  the 
borrower  was  not  eligible  for  the  loan  or 
the  borrower  was  eligible  but  the  loan 
was  not  made  for  authorized  purposes. 

(b)  Initial  deierminatior  of 
unauthorized  assistance.  Unauthorized 
assistance  may  be  identified  through 
audits  conducted  by  the  Ofilce  of  the 
Inspector  General  (OIG).  IJSDA,  through 
reviews  conducted  by  FrrHA  or  its 
agents,  or  through  other  means.  The 
reason(s)  for  tha  imauthorizod 
assistance  bein^  received  by  the  lender 
must  be  well  doaimentec.  in  the  FmHA 
case  file  and  w.ll  identifj  whether  it 
was  due  to: 

(1)  Submission  of  inaccurate 
information  by  the  Lender, 

(2)  Submission  of  inaccurate 
information  by  the  borrower, 

(3)  Submission  of  false  information  by 
the  Lender; 

(4)  Submission  of  false  information  by 
the  borrower; 

(5)  Error  by  FoiHA  personnel;  or 

(6)  Error  by  the  Lendei. 

(c)  Notificaticn  to  Lender.  FmHA  will 
notify  the  Lender  of  unauthorized 
assistance  by  "Certified  Mail,  Return 
Receipt  Requested."  The  letter  will 
specify  in  detail  the  reas3n{s)  the 
assistance  is  determined  to  be 
unauthorized. 

(d)  Lender  noncompliance.  The 
FmHA  approval  official  will  consider 
the  seriousness  of  the  deficiency. 

(1)  Minor  deficiency.  A  minor 
deficiency  is  one  that  dc  es  not  change 
the  eligibility  of  the  bor  ower,  the 
eligibility  of  the  property,  or  amount  of 
the  loan.  Such  incident;  should  be 
brought  to  the  Lender's  ittention  in 


writing.  Examples  of  minor  deficiencies 
include  improperly  completed  builder 
certifications,  use  of  an  outdated  credit 
report,  or  use  of  an  outdated  income 
verification.  Mincw  deficiencies  also 
include  those  more  serious  deficiencies 
when  the  Lender  is  willing  and  able  to 
correct  the  problem  such  as  obtaining 
flood  insurance  for  a  dwelling  located  in 
a  flood  hazard  area  and  assvuing  the 
escrow  amount  is  sufficient. 

(2)  Significant  deficiency.  A 
significant  deficiency  is  one  that  creates 
a  significant  risk  of  loss  to  the 
Government,  or  involves  acceptance  of 
a  borrower  or  property  not  permitted  by 
FmHA  regulations.  Such  cases  should 
result  in  probation  or  withdrawal  of  the 
Lender's  approval  for  program 
participation.  Examples  of  significant 
deficiencies  include  gross 
miscalculation  of  income,  acceptance  of 
property  that  is  severely  deficient  of  the 
required  standards,  missing  builder 
certifications,  and  construction  changes 
that  materially  affect  value  without 
proper  change  orders. 

(3)  Fraud  or  misrepresentation.  A 
deficiency  that  involves  an  action  by  the 
Lender  to  misrepresent  either  the 
financial  capacity  of  the  borrower  or  the 
condition  of  the  property  being  financed 
could  result  in  referral  to  the  Regional 
Office  of  the  Inspector  General  (OIG),  a 
withdrawal  of  Fn.HA  approval,  or 
debarment  proceedings.  Examples  of 
this  type  of  deficiency  include  falsified 
Verifications  of  Employment,  false 
certifications,  reporting  a  delinquait 
loan  as  being  current,  omitting 
conditions  relating  to  the  health  and 
safety  of  a  property. 

(e)  Borrower  noncompliance — (1) 
£rror  or  oversight.  When  the  borrower 
receives  unauthorized  assistance  due  to 
an  error  or  oversight,  the  Lender  may 
continue  with  the  guaranteed  loan. 

(2)  Fraud  or  misrepresentation.  In  all 
cases  where  the  borrower 
noncompliance  was  based  on  fraud  or 
misrepresentation,  the  case  will  be 
referred  to  the  OIG  and  the  National 
Ofilce  with  a  recommendation  on 
disposition  of  the  case. 

(f)  FmHA  error  oversight.  When  the 
borrower  receives  unauthorized 
assistance  due  to  an  error  or  oversight 
by  FmHA,  the  Lender  may  continue 
with  the  guaranteed  loan. 

§1980.399    Appeals. 

The  borrower  and  the  Lender  can 
appeal  an  FmHA  administrative 
decision  that  directly  and  adversely 
impacts  them.  Decisions  made  by  the 
Lendo^  are  not  covered  by  this 
paragraph  even  if  FmHA  concurrence  is 
required  before  the  Lender  can  proceed. 
Appeals  will  be  conducted  in 
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accordance  with  subpart  B  of  part  1900 
of  this  chapter. 

(a)  Appealable  decisions. 

(1)  The  borrower  and  the  Lender  must 
jointly  execute  the  WTitten  request  for  an 
alleged  adverse  decision  made  by 
FmHA.  The  Lender  need  not  be  an 
active  participant  in  the  appeal  process. 

(2)  The  Lender  only  may  appeal  cases 
where  FmHA  has  denied  or  reduced  the 
amount  of  a  loss  payment  to  the  Lender. 

(b)  Nonappealable  decisions. 

(1)  The  Lender's  decision  as  to 
whether  to  make  a  loan  is  not  subject  to 
FmHA  appeal  procedures. 

(2)  The  Lender's  decision  to  deny 
servicing  relief  is  not  subject  to  FmHA 
appeal  procedures. 

(3)  The  Lender's  decision  to  accelerate 
the  account  is  not  subject  to  FmHA 
appeal  procedures. 

§1980.400    [RmmvmJ] 

Exhibit  A— Liat  of  Fomu  Used  in  the  FmHA 
RH  Guaran(a«d  Loan  Inatruction  1980-D 

(Note:  This  Exhibit  is  not  published  in  the 
Code  of  Federal  Regulations.  It  is  available  in 
any  FmHA  Office). 

Exhibit  B — (Reaervad] 

Exhibit  C — Income  Limita 

(Note:  This  Exhibit  is  not  published  in  the 
Code  of  Federal  Regulations.  It  is  available  in 
any  FmHA  Office). 

Exhibita  D  through  G — [Reacrvedl 

Exhibit  H — Fee  Scbedulea  for  Guaranteed 
Houaing  Loan  Processing  and  Servicing 
Activities 

(Note:  This  Exhibit  is  not  published  in  the 
Code  of  Federal  Regulations.  It  is  available  in 
any  FmHA  Office). 

Exhibita  I  through  K — (Reservedl 

Exhibit  L — Lendera  Guaranteed  Rural 
Houaing  Liat  of  FmHA  Inatnictiona  and 
Exhibita 

(Note:  This  Exhibit  is  not  published  in  the 
Code  of  Federal  Regulations.  It  is  available  in 
any  FmHA  Office). 

Exhibit  M— Liat  of  Funda  Excluded  by 
Federal  Statute  for  Uae  in  Denying  or 
Reducing  Federal  Benefita 

(Note:  This  Exhibit  is  not  published  in  the 
Code  of  Federal  Regulations,  h  is  available  in 
any  FmHA  Office). 

Dated:  August  9. 1993. 
BobNaah, 

Under  Secretary  for  Small  Comrvunity  and 

Bural  Development. 

(FR  Doc.  93-21275  Filed  9-2-93,  8:45  ami 
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DEPARTMENT  OF  TRANSPORTATION 

Federal  Aviation  Administration 

14CFRPart39 

IDocktt  No.  9S-MM-55-AO] 

Alrworthlnaas  Directives;  Airbus 
Industrie  Model  A300  Series  Airplanes 

AGENCY:  Federal  Aviation 
Administration.  DOT. 
ACTION:  Notice  of  proposed  rulemaking 
(NPRM). 

SUMMARY:  This  document  proposes  the 
supersedure  of  an  existing  airworthiness 
directive  (AD),  applicable  to  certain 
Airbus  Industrie  Model  A300  series 
airplanes,  that  currently  requires 
repetitive  inspections  of  the  aft 
bulkhead  to  detect  cracks,  and  repair,  if 
necessary.  This  action  would  expand 
the  inspection  area  and  would  require  a 
terminating  modification  (of  the  aft 
pressure  bulkhead).  This  proposal  is 
prompted  by  a  tear  down  inspection 
conducted  by  the  manufacturer,  which 
revealed  fatigue  cracking  in  additional 
areas  of  the  aft  pressure  bulldiead.  The 
actions  specified  by  the  proposed  AD 
are  intended  to  prevent  potential  loss  of 
cabin  pressuri-^ation. 
DATES:  Comments  must  be  received  by 
November  1. 1993. 
ADDRESSES:  Submit  comments  in 
triplicate  to  the  Federal  Aviation 
Administration  (FAA).  Transport 
Airplane  Directorate.  ANM-103. 
Attention:  Rules  Docket  No.  93-NM- 
55-AD.  1601  Lind  Avenue.  SW., 
Renton.  Washington  98055-4056. 
Comments  may  be  inspected  at  this 
location  between  9  a.m.  and  3  p.m.. 
Monday  through  Friday,  except  Federal 
holidays. 

The  service  information  referenced  in 
the  proposed  rule  may  be  obtained  from 
Airbus  Industrie.  1  Rond  Point  Maurice 
Bellonte,  31707  Blagnac  Cedex,  France. 
This  information  may  be  examined  at 
the  FAA.  Transport'Airplane 
Directorate,  1601  Lind  Avenue.  SW.. 
Renton,  Washington. 
FOR  FURTHER  INFORMATION  CONTACT: 
Stephen  Slotte,  Aerospace  Engineer, 
Standardization  Branch.  ANM-113, 
FAA,  Transport  Airplane  Directorate, 
1601  Lind  Avenue,  SW.,  Renton, 
Washington  98055-4056;  telephone 
(206)  227-2797;  fax  (206)  227-1320. 

SUPPLEMENTARY  INFORMATION: 

Comments  Invited 

Interested  persons  are  invited  to 
participate  in  the  making  of  the 
proposed  rule  by  submitting  such 
written  data,  views,  or  arguments  as 


they  may  desire.  Communications  shall 
identify  the  Rules  Docket  number  and 
be  submitted  in  triplicate  to  the  address 
specified  above.  All  communications 
received  on  or  before  the  closing  date 
for  comments,  specified  above,  will  be 
considered  before  taking  action  on  the 
proposed  rule.  The  proposals  contained 
in  this  notice  may  be  changed  in  light 
of  the  comments  received. 

Comments  are  specifically  invited  on 
the  overall  regulatory,  economic, 
environmental,  and  energy  aspects  of 
the  proposed  rule.  All  comments 
submitted  will  be  available,  both  before 
and  after  the  closing  date  for  comments, 
in  the  Rules  Docket  for  examination  by 
interested  persons.  A  report 
summarizing  each  FAA-public  contact 
concerned  with  the  substance  of  this 
proposal  will  be  filed  in  the  Rules 
Docket. 

Commenters  wishing  the  FAA  to 
acknowledge  receipt  of  their  comments 
submitted  in  response  to  this  notice 
must  submit  a  self-addressed,  stamped 
postcard  on  which  the  following 
statement  is  made:  "Comments  to 
Docket  Number  93-NM-55-AD."  The 
postcard  will  be  date  stamped  and 
returned  to  the  commenter. 

Availability  of  NPRMs 

Any  person  may  obtain  a  copy  of  this 
NPRM  by  submitting  a  request  to  the 
FAA,  Transport  Airplane  Directorate. 
ANM-103.  Attention:  Rules  Docket  No. 
93-NM-55-AD,  1601  Lind  Avenue. 
SW..  Renton.  Washington  98055-4056. 

Discussion 

On  April  10. 1984.  the  FAA  issued 
AD  84-08-03,  Amendment  39-4848  (49 
FR  16762,  April  20,  1984),  to  require 
repetitive  inspections  of  areas  1  and  2 
of  the  aft  bulkhead  to  detect  cracks,  and 
repair,  if  necessary.  That  action  also 
requires  a  modification  of  the  aft 
pressure  bulkhead;  this  modification 
entails  reinforcing  the  bulkhead  by 
attaching  six  doublers.  That  action  also 
provides  for  an  optional  terminating 
modification,  which  entails  increasing 
the  strength  of  the  aft  pressure  bulkhead 
by  attaching  additional  stiffeners.  That 
action  was  prompted  by  fatigue  testing, 
which  revealed  that  cracks  developed  in 
the  aft  bulkhead  after  the  equivalent  of 
50,000  total  landings.  The  requirements 
of  that  AD  are  intended  to  ensure  the 
integrity  of  the  bulkhead  and  prevent 
potential  loss  of  cabin  pressurization. 

Since  the  issuance  of  that  AD,  the 
manufacturer  has  conducted  a  tear 
down  inspection  of  the  aft  pressure 
bulkhead  installed  on  a  Model  A300 
series  airplane.  This  inspection  revealed 
fatigue  cracking  in  areas  3  and  4  of  the 
aft  pressure  bulkhead.  (Areas  3  and  4 
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are  the  radial  stiffener  attachment 
fittings  1.  5  LH.  5  RH,  9  LH.  9  RH.  and 
13.)  Fatigue  cracking,  if  not  corrected, 
could  result  in  loss  of  cabin 
pressurization. 

Airbus  Industrie  has  issued  Service 
Bulletin  A300-53-152,  Revision  4. 
dated  March  13. 1992,  that  describes 
procedures  for  inspecting  the  aft 
pressure  bulkhead  in  areas  1,2,3,  and 
4,  to  detect  fatigue  cracking,  and  repair 
of  cracks,  if  necessary.  The  EWrection 
Generale  de  I'Aviation  Civile  (DGAC) 
classified  this  service  bulletin  as 
mandatory  and  issued  French 
Airworthiness  Directive  80-218- 
028{B)R2,  dated  May  27, 1992,  in  order 
to  assure  the  continued  airworthiness  of 
these  airplanes  in  France. 

This  airplane  model  is  manufactured 
in  France  and  is  type  certificated  for 
operation  in  the  United  States  under  the 
provisions  of  §  21.29  of  the  Federal 
Aviation  Regulations  and  the  applicable 
bilateral  airworthiness  agreement. 
Pursuant  to  this  bilateral  airworthiness 
agreement,  the  DGAC  has  kept  the  FAA 
informed  of  the  situation  described 
above.  The  FAA  has  examined  the 
findings  of  the  DGAC,  reviewed  all 
available  information,  and  determined 
that  AD  action  is  necessary  for  products 
of  this  type  design  that  are  certificated 
for  operation  in  the  United  States. 

Since  an  unsafe  condition  has  been 
identified  that  is  likely  to  exist  or 
develop  on  other  airplanes  of  the  same 
type  design  registered  in  the  United 
StateSi'the  proposed  AD  would 
supersede  AD  84-08-03  to  expand  the 
inspection  area  to  include  areas  3  and 
4  of  the  aft  pressure  bulkhead,  and 
repair,  if  necessary.  The  inspections  and 
repair  would  be  required  to  be 
accomplished  in  accordance  with  the 
service  bulletin  described  previously. 

This  action  would  also  require 
modification  of  the  aft  pressure 
bulkhead,  which  would  terminate  the 
inspection  requirements  of  this  AD. 
This  modification  entails  increasing  the 
strength  of  the  aft  pressure  bulkhead  by 
attaching  additional  stiffeners.  (This 
modification  was  optional  in  AD  84-08- 
03.  Amendment  39-4848.)  The 
modification  would  be  required  to  be 
accomplished  in  accordance  with 
Airbus  Industrie  Service  Bulletin  A300- 
53-121,  Revision  3,  dated  January  30, 
1981.  (This  service  bulletin  was 
referenced  in  AD  84-08-03, 
Amendment  39—4848.) 

The  FAA  estimates  that  6  airplanes  of 
U.S.  registry  would  be  affected  by  this 
proposed  AD,  that  it  would  take 
approximately  738  work  hours  per 
airplane  to  accomplish  the  proposed 
actions,  and  that  the  average  labor  rate 
is  $55  per  work  hour.  Required  parts 


would  cost  appro:dmate  y  $4,000  per 
airplane.  Based  on  these  figures,  the 
total  cost  impact  of  the  y  reposed  AD  on 
U.S.  operators  is  estimaled  to  be 
$267,540,  or  $44,590  pe-  airplane.  This 
total  cost  figure  af  sumer  that  no 
operator  has  yet  a:comp  lished  the 
proposed  requirements  }f  this  AD 
action. 

The  regulations  propcsed  herein 
would  not  have  substantial  direct  effects 
on  the  States,  on  the  relitionship 
between  the  national  government  and 
the  States,  or  on  the  dis  xibution  of 
power  and  responsibilities  among  the 
various  levels  of  government.  Therefore, 
in  accordance  with  Exe  :utive  Order 
12612,  it  is  determined  that  this 
proposal  would  not  have  sufficient 
federalism  implication;  to  warrant  the 
preparation  of  a  Federa  ism  Assessment. 

For  the  reasons  discussed  above,  I 
certify  that  this  proposed  regulation  (1) 
is  not  a  "major  rule"  urder  Executive 
Order  12291;  (2)  is  not  a  "significant 
rule"  under  the  IXDT  Rogulatory  Policies 
and  Procedures  (44  FR  11034,  February 
26, 1979);  and  (3)  if  promulgated,  will 
not  have  a  significant  e:;onomic  impact, 
positive  or  negative,  or  a  substantial 
number  of  small  entitif  s  under  the 
criteria  of  the  Regulate  7  Flexibility  Act. 
A  copy  of  the  draft  regulatory  evaluation 
prepared  for  this  actioi  is  contained  in 
the  Rules  Docket.  A  cooy  of  it  may  be 
obtained  by  contacting  the  Rules  Docket 
at  the  location  provide!  under  the 
caption  ADDRESSES. 

List  of  Subjects  in  14  CFR  Part  39 

Air  transportation,  /  ircrafl,  Aviation 
safety.  Safety. 

The  Proposed  Amendiaent 

Accordingly,  pursuant  to  the 
authority  delegated  to  ne  by  the 
Administrator,  the  Fee  eral  Aviation 
Administration  propo;  es  to  amend  14 
CFR  part  39  of  the  Federal  Aviation 
Regulations  as  follows : 

PART  3&-AIRW0RTHINESS 
DIRECTIVES 

1.  The  authority  citt tion  for  part  39 
continues  to  read  as  fc  Hows: 

Authority:  49  U.S.C.  App.  1354(a),  1421 
and  1423;  49  U.S.C.  106(  j):  and  14  CFR 
11.89. 

139.13    [AnMnd«d] 

2.  Section  39.13  :s  (mended  by 
removing  amendmsnl  39-4848  (49  FR 
16762,  April  20, 1?84  ,  and  by  adding 
a  new  airworthiness  c  irective  (AD),  to 
read  as  follows: 

Airbus  Industrie:  Docke  93-NM-55-AD. 
Supersedes  AD  64- 18-03,  Amendment 
3»-4848. 


Applicability:  Model  A300  B2-1  A.  B2-1C. 
B2-203.  B2K-3C.  B4-2C.  B4-103,  and  B4- 
203  series  airplanes,  on  which  Airbus 
ModiHcation  2476/01842  and  Airbus 
Modification  2476/D1869  have  not  been 
accomplished;  certificated  in  any  category. 

Compliance:  Required  as  indicated,  unless 
accomplished  previously. 

To  prevent  loss  of  cabin  pressurization, 
accomplish  the  following: 

Note  1:  Paragraph  (a)  of  this  AD  restates  the 
requirement  for  initial  and  repetitive 
inspections  contained  in  paragraph  A.  of  AD 
84-08-03.  Therefore,  for  operators  who  have 
previously  accomplished  at  least  the  initial 
inspection  in  accordance  with  AD  84-08-03, 
paragraph  (a)  of  this  AD  requires  that  the 
next  scheduled  inspection  be  performed 
within  the  6.000  flight  cycles  after  the  last 
inspection  performed  in  accordance  with 
paragraph  A.  of  AD  84-08-03. 

(a)  Prior  to  the  accumulation  of  12,000  total 
flight  cycles,  or  within  180  days  after  June 
11,  1984  (the  effective  date  of  AD  84-08-03. 
Amendment  3»-4848),  whichever  occurs 
later,  inspect  the  aft  bulkhead  in  areas  1  and 
2  to  detect  fatigue  cracking,  in  accordance 
with  Airbus  Industrie  Service  Bulletin  A300- 
53-152,  Revision  1.  dated  January  30, 1981: 
or  Revision  4,  dated  March  13. 1992. 

(1)  If  no  crack  is  detected,  repeat  the 
inspection  thereafter  at  intervals  not  to 
exceed  6,000  flight  cycles. 

(2)  If  any  crack  is  detected  as  a  result  of 
any  inspection  required  by  paragraph  (a)  of 
this  AD.  prior  to  further  fligiht,  repair  the 
crack,  in  accordance  with  Airbus  Industrie 
Service  Bulletin  A300-53-152,  Revision  1. 
dated  January  30, 1981;  or  Revision  4,  dated 
March  13, 1992.  Subsequent  to  repair,  repeat 
the  inspection  thereafter  at  intervals  not  to 
exceed  6,000  flight  cycles. 

(b)  Prior  to  the  accumulation  of  17,000 
total  flight  cycles,  or  within  1  year  after  June 
11, 1984  (the  effective  date  of  AD  84-08-03, 
Amendment  39-4848),  whichever  occurs 
later,  accomplish  Airbus  Industrie 
Modification  2476/D1869.  in  accordance 
with  Airbus  Industrie  Service  Bulletin  A30O- 
53-122,  Revision  2,  dated  January-  30.  1931. 

(c)  Prior  to  the  accumulation  of  32,000  total 
flight  cycles,  or  within  1  year  after  the 
effective  date  of  this  AD,  whichever  occurs 
later,  inspect  the  aft  pressure  bulkhead  in 
areas  3  and  4  to  detect  fatigue  cracking,  in 
accordance  with  Airbus  Industrie  Ser\'ice 
Bulletin  A300-53-152,  Revision  4,  dated 
March  13. 1992. 

(1)  If  no  crack  is  detected,  repeat  the 
inspection  at  intervals  not  to  exceed  9,000 
flight  cycles. 

(2)  If  any  crack  is  detected  as  a  result  of 
any  inspection  required  by  paragraph  (b)  of 
this  AD,  prior  to  further  flight,  repair  the 
crack  in  accordance  with  Airbus  Industrie 
Structural  Repair  Manual  51-41-30. 
Subsequent  to  repair,  repeat  the  inspection 
thereafter  at  intervals  not  to  exceed  9.000 
flight  cycles. 

(d)  Within  6  years  after  the  effective  date 
of  this  AD,  accomplish  Airbus  Industrie 
Modification  2476/D1842,  in  accordance 
with  Airbus  Industrie  Service  Bulletin  A300- 
53-121,  Revision  3,  dated  January  30, 1981. 
Accomplishment  of  this  modification 
constitutes  terminating  action  for  the 
inspections  required  by  this  AD. 
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(o)  AccompHshinent  of  Airbus  Industrie 
Modification  2476/Dlft42,  In  acrordancs 
with  Airbus  Jndustrte  Servic*  BuUetin  A300- 
53-121,  Rr.    ion  3,  datvd  January  30,  19«1, 
constitutes  terminating  action  for  the 
inspection  requtrvmentt  of  this  AD. 

(0  An  aitemative  method  of  compiiance  or 
adjustment  of  the  compliance  time  that 
provide*  an  acceptable  level  of  safety  may  be 
used  If  approved  by  the  Manager, 
Standardizatioa  Branch.  ANM-113.  FAA, 
Transport  Airplane  Directorate.  Operators 
shall  submit  their  requests  through  an 
appropriate  F.\A  Principal  Maintenance 
Inspector,  who  may  add  comments  and  then 
•end  it  to  the  Manager,  Standardixatton 
Branch,  ANM-113. 

Nota  2:  Information  coocamicg  the 
existence  of  approved  alternative  methods  of 
compliance  %vlth  this  AD,  If  any,  may  be 
obtained  from  the  Standardization  Branch, 
ANM-113. 

(g}  Special  flight  permits  may  be  issued  in 
accordance  with  FAR  21.197  and  21.199  to 
operate  the  airplane  to  a  location  where  the 
requirements  of  this  AD  can  be 
accomplished. 

Issued  in  Penton,  Washington,  on  August 
30, 1993. 
David  G.  HMiiel. 

Acting  Manager,  Transport  Airplane 
Directorate,  Aircraft  Certification  Servtce. 
!FR  Doc.  93-21533  Filed  9-2-93;  8:45  am) 

■UMtt  COfX  4t1»-tS-# 


14  CFH  Pari  39 

[Dockat  No.  93-NU-9ft-AD) 

Ainwonhinesa  Diractivea;  Britiah 
Aaroapaca  (Commarcial  Aircraft) 
Umitad  Modal  ATP  Airplanes 

agency:  Federal  Aviation 

Administration,  DOT. 

ACTION:  Notice  of  proposed  rulemaking 

(NPRM). 

SUMMARV:  This  document  proposes  the 
adoption  of  a  new  airworthiness 
directive  (.'  D)  that  is  applicable  to  all 
British  Aerospace  Model  ATP  airplanes. 
This  proposal  would  require  revising 
the  Airplane  Flight  Manual  (AFM)  to 
prohibit  the  flight  in  certain  freezing 
procipitation  conditions.  This  proposal 
is  prompted  by  reports  of  engine  power 
rollback  Qoss  of  engine  power)  that 
occurred  in  environmental  conditions 
involving  freezing  precipitation.  The 
actions  specified  by  the  proposed  AD 
are  intended  to  prevent  loss  of  multiple 
engine  power  during  flight  in  freezing 
precipitation. 

DATES:  Comments  must  be  received  by 
November  1. 1993. 
A00RESSE8:  Submit  comments  in 
triplicate  to  the  Federal  Aviation 
Administration  (FAA),  Transport 
Airplane  Directorate,  ANM-103, 
Attention:  Rules  Docket  No.  93-NM- 


98-AD.  1601  Lind  Avenue,  SW.. 
Renton,  Washington  98055-4056. 
Comments  may  be  inspected  at  this 
location  between  9  a.m.  and  3  p.m., 
Monday  through  Friday,  except  Federal 
holidays. 

This  information  may  be  examined  at 
the  FAA,  Transport  Airplane 
Directorate,  1601  Lind  Avenue,  SW., 
Renton,  Washington. 
FOn  FURTHER  MFORMATTON  CONTACT: 
William  Schroeder,  Aerospace  Engineer, 
Standardization  Branch,  ANM-113, 
FAA,  Transport  Airplane  Directorate, 
1601  Lind  Avenue,  SW.,  Renton, 
Washington  98055—4058;  telephone 
(206)  227-2148;  fax  (206)  227-1320. 

SUPPLEMENTARY  INFORMATION: 

Comments  Invited 

Interested  persons  are  invited  to 
participate  in  the  making  of  the 
proposed  rule  by  submitting  such 
written  data,  views,  or  arguments  as 
they  may  desire.  Communications  shall 
identify  the  Rules  Docket  number  and 
be  submitted  in  triplicate  to  the  address 
specified  above.  All  communications 
received  on  or  before  the  closing  date 
for  comments,  specified  above,  will  be 
considered  before  taking  action  on  the 
proposed  rule.  The  proposals  contained 
in  this  notice  may  be  changed  in  light 
of  the  comments  received. 

Comments  are  specifically  invited  on 
the  overall  regulatory,  economic, 
environmental,  and  energy  aspects  of 
the  proposed  rule.  All  comments 
submitted  will  be  available,  both  before 
and  after  the  closing  date  for  comments, 
in  the  Rules  Docket  for  examination  by 
interested  persons.  A  report 
summarizing  each  FAA-public  contact 
concerned  with  the  substance  of  this 
proposal  will  be  filed  in  the  Rules 
Docket. 

Commenters  wishing  the  FAA  to 
acknowledge  receipt  of  their  comments 
submitted  in  response  to  this  notice 
must  submit  a  self-addressedi  stamped 
postcard  on  which  the  following 
statement  is  made:  "Comments  to 
Docket  Number  93-NM-98-AD."  The 
postcard  will  be  date  stamped  and 
returned  to  the  commenter. 

Availability  of  NPRMs 

Any  person  may  obtain  a  copy  of  this 
NPRM  by  submitting  a  request  to  the 
FAA,  Transport  Airplane  Directorate, 
ANM-103.  Attention:  Rules  Docket  No. 
93-NM-9&-AD,  1601  Lind  Avenue. 
SW..  Renton.  Washington  98055-4056. 

Discussion 

The  Civil  Aviation  Authority  (CAA). 
which  is  the  airworthiness  authority  for 
the  United  Kingdom,  recently  notified 


the  FAA  that  it  has  received  reports  of 
engine  power  rollback  (loss  of  engine 
power)  occurring  in  environmental 
conditions  involving  freezing 
precipitation  on  in-service  Eritish 
Aerospace  (Commercial  Aircraft) 
Limited  Model  ATP  airplanns.  Three  of 
the  five  reports  involve  power  rollbacks 
on  both  engines  at  or  near  the  same 
time.  Two  of  the  reports  Involve  power 
rollback  on  one  engine.  Preliminary 
indications  reveal  that  a  possible  link 
exists  between  ingestion  of  ice  or  shish 
into  the  engine  and  the  cause  of  this 
type  of  engine  power  rollbadi.  Engine 
power  rollbacks  can  cause  unplanned 
landings.  This  condition,  if  not 
corrected,  could  result  in  loss  of 
multiple  engine  power  during  flight  in 
freezing  precipitation. 

This  airplane  model  is  manufectured 
in  the  United  Kingdom  and  is  type 
ceriificated  for  operation  in  the  United 
States  imder  the  provisions  of  Section 
21.29  of  the  Federal  Aviation 
Regulations  and  the  applicable  bilateral 
airworthiness  agreement.  Piirsuant  to 
this  bilateral  airworthiness  agreement, 
the  CAA  has  kept  the  FAA  informed  of 
the  situation  described  above.  Hie  FAA 
has  examined  the  findings  of  the  CAA, 
reviewed  all  available  information,  and 
determined  that  AD  action  is  necessary. 

Since  an  unsafe  condition  has  been 
identified  that  may  exist  or  develop  on 
other  airplanes  of  this  same  t^'pe  design, 
the  proposed  AD  would  require  revising 
the  Limitations  section  of  the  FAA- 
approved  Airplane  Flight  Manual 
(AFM)  to  prohibit  flight  in  certain 
freezing  precipitation  conditions. 

This  IS  considered  to  be  interim 
action  until  final  action  is  identified,  at 
which  time  the  FAA  may  consider 
further  rulemaking. 

The  FAA  estimates  that  9  airplanes  of 
U.S.  registry  would  be  affected  by  this 
proposed  AD,  that  it  would  take 
approximately  1  work  hour  per  airplane 
to  accomplish  the  proposed  actions,  and 
that  the  average  labor  rate  is  $55  per 
work  hour.  The  cost  of  required  parts  is 
expected  to  be  negligible.  Based  on 
these  figures,  the  total  cost  impact  of  the 
proposed  AD  on  U.S.  operators  is 
estimated  to  be  $495.  or  $55  per 
airplane.  This  total  cost  figure  assumes 
that  no  operator  has  yet  accomplished 
the  proposed  requirements  of  this  AD 
action. 

The  regulations  proposed  herein 
would  not  have  substantial  direct  effects 
on  the  States,  on  the  relationship 
between  the  national  government  and 
the  States,  or  on  the  distribution  of 
power  and  responsibiUties  among  the 
various  levels  of  government.  Therefore, 
in  accordance  with  Executive  Order 
12612,  it  is  determined  that  this 
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proposal  would  not  have  sufRcient 
federalism  implications  to  warrant  the 
^preparation  of  a  Federalism  Assessment. 

For  the  reasons  discussed  above,  I 
certify  that  this  proposed  regulation:  (1) 
Is  not  a  "major  rule"  under  Executive 
Order  12291;  (2)  is  not  a  "significant 
rule"  under  the  DOT  Regulatory  Policies 
and  Procedures  (44  FR  11034,  February 
26, 1979);  and  (3)  if  promulgated,  will 
not  have  a  significant  economic  impact, 
positive  or  negative,  on  a  substantial 
number  of  small  entities  under  the 
criteria  of  the  Regulatory  Flexibility  Act. 
A  copy  of  the  draft  regulatory  evaluation 
prepared  for  this  action  is  contained  in 
the  Rules  Docket.  A  copy  of  it  may  be 
obtained  by  contacting  the  Rules  Docket 
at  the  location  provided  imder  the 
caption  ADDRESSES. 

List  of  Subiects  in  14  CFR  Fart  39 

Air  transportation,  Aircraft,  Aviation 
safety.  Safety. 

The  Proposed  Amendment 

Accordingly,  pursuant  to' the 
authority  delegated  to  me  by  the 
Administrator,  the  Federal  Aviation 
Administration  proposes  to  amend  14 
CFR  part  39  of  the  Federal  Aviation 
Regulations  as  follows: 

PART  3»-AIRW0RTHINESS 
DIRECTIVES 

1.  The  authority  citation  for  part  39 
continues  to  read  as  follows: 

Authority:  49  U.S.C  App.  1354(a).  1421 
and  1423;  49  U.S.C.  106(g);  and  14  CFR 
11.89. 

139.13    [AiTMnded] 

2.  Section  39.13  is  amended  by 
adding  the  follov^ring  new  airworthiness 
directive: 

Britiah  Aeroapaca  (Commarcial  Aircraft) 
Limitad:  Docket  93-NM-9S-AD. 

Applicability:  All  Model  ATP  airplanes, 
certi^cated  in  any  category. 

Compliance:  Required  as  indicated,  unless 
accomplished  previously. 

To  prevent  loss  of  multiple  engine  power 
during  flight  in  freezing  precipitation, 
accomplish  the  following: 

(a)  Within  30  days  after  the  effective  date 
of  this  AD.  revise  the  Limitations  Section  of 
the  FAA-approved  Airplane  Flight  Manual 
(AFM)  to  include  the  following  statement. 
This  may  be  accomplished  by  inserting  a 
copy  of  this  AD  In  the  AFM. 

"Flight  is  prohibited  into  forecast  or  reported 
freezing  precipitation  conditions  where  the 
outside  air  temperature  is  between  -f  5°  C  and 
-5-a" 

(b)  An  alternative  method  of  compliance  or 
adjustment  of  the  compliance  time  that 
provides  an  acceptable  level  of  safety  may  be 
used  if  approved  by  the  Manager, 
Standardization  Branch.  ANM-113,  FAA, 
TranspKjrt  Airplane  Directorate.  Operators 


shall  submit  their  requ9i  ts  through  an 
appropriate  FAA  Princip  al  Maintenance 
Inspector,  who  may  add  comments  and  then 
send  it  to  the  Manager,  f  tandardization 
Branch.  ANM-113. 

Note:  Information  concerning  the  existence 
of  approved  alternative  method^  of 
compliance  with  this  AT',  if  any,  may  be 
obtained  from  the  Standardization  Branch, 
ANM-113. 

(c)  Special  flight  penr  its  may  be  issued  in 
accordance  with  FAR  2:  .197  and  21.199  to 
operate  the  airplane  to  a  location  where  the 
requirements  of  this  AD  can  be 
accomplished. 

Issued  in  Ronton,  Wai^hington,  on  August 
30, 1993. 
David  G.  Hmiel, 

Acting  Manager.  Transport  Airplane 
Directorate,  Aircraft  Certification  Service. 
(FR  Doc.  93-21534  Filed  9-2-93;  8:45  ami 
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14  CFR  Part  39 

[Doclwt  No.  83-NM-1 1  VAO] 

AinworthineM  DIrec*  Ives;  McDonnell 
Douglas  Model  DC-D  Series  Airplanes 
and  Model  MI>-«8  A  rpianaa 

AGENCY:  Federal  Avir.tion 
Administration,  DOT . 
ACTION:  Notice  of  pre  posed  rulemaking 
(NPRM).  

SUMMARY:  This  docu:nent  proposes  the 
supersedure  of  an  ex  sting  airworthiness 
directive  (AD),  appli  ::able  to  certain 
McDonnell  Douglas !  ^odel  DC-9  series 
airplanes  and  Model  MD-88  airplanes, 
that  currently  requires  an  inspection  to 
detect  damage  of  the  auxiliary  power 
unit  (APU)  power  fe<  der  cable 
installation,  repair  o  damaged  cables, 
and  modification  of  he  cable 
installation.  That  AT  was  prompted  by 
reports  of  generator  jiower  feeder  cables 
electrically  shorting  :o  the  airplane 
structure.  This  action  would  require  an 
inspection  of  previcisly  modified 
airplanes  to  determiie  whether  a  spacer 
or  "stand  off"  has  b'^sn  installed,  and 
installation  of  a  sparer  or  "stand  off,"  if 
necessary.  The  actins  specified  by  the 
proposed  AD  are  in  mded  to  prevent 
the  APU  power  feec  n  cable  from 
chafing  against  adjacent  structures, 
which  could  result    i  electrical  shorting 
and  arcing,  and  a  fini  below  the  cabin 
floor. 

DATES:  Comments  must  be  received  by 
November  1, 1993. 
ADDRESSES:  Submit  comments  in 
triplicate  to  the  Fedrral  Aviation 
Administration  (FA.V),  Transport 
Airplane  Directorat-,  ANM-103, 
Attention:  Rules  Dccket  No.  93-NM- 
110-AD.  1601  Lind  Avenue,  SW., 


Renton.  Washington  98055-4056. 
Comments  may  be  inspected  at  this 
location  between  9  a.m.  and  3  p.m., 
Monday  through  Friday,  except  Federal 
holidays. 

The  service  information  referenced  in 
the  proposed  rule  may  be  obtained  from 
McDonnell  Douglas  Corporation,  P.O. 
Box  1771.  Long  Beach,  California 
90801-1771,  Attention:  Business  Unit 
Manager,  Technical  Publications — 
Technical  Administrative  Support,  Cl- 
L5B.  This  information  may  be  examined 
at  the  FAA,  Transport  Airplane 
Directorate,  1601  Lind  Avenue,  SW., 
Renton,  Washington. 
FOR  FURTHER  INFORMATION  CONTACT: 
Elvin  K.  Wheeler,  Aerospace  Engineer, 
Systems  and  Equipment  Branch,  ANM- 
132L,  FAA,  Transport  Airplane 
Directorate,  Los  Angeles  Aircraft 
Certification  Office,  3229  East  Spring 
Street,  Long  Beach,  California  90806- 
2425;  telephone  (310)  988-5344;  fax 
(310)  988-5210. 

SUPPLEMENTARY  INFORMATION: 

Comments  Invited 

Interested  persons  are  invited  to 
participate  in  the  making  of  the 
proposed  rule  by  submitting  such 
written  data,  views,  or  arguments  as 
they  may  desire.  Communications  shall 
identify  the  Rules  Docket  number  and 
be  submitted  in  triplicate  to  the  address 
specified  above.  All  communications 
received  on  or  before  the  closing  date 
for  comments,  specified  above,  will  be 
considered  before  taking  action  on  the 
proposed  rule.  The  proposals  contained 
in  this  notice  may  be  changed  in  light 
of  the  comments  received. 

Comments  are  specifically  invited  on 
the  overall  regulatory,  economic, 
environmental,  and  energy  aspects  of 
the  proposed  rule.  All  comments 
submitted  will  be  available,  both  before 
and  after  the  closing  date  for  comments, 
in  the  Rules  Docket  for  examination  by 
interested  persons.  A  report 
summarizing  each  FAA-public  contact 
concerned  with  the  substance  of  this 
proposal  will  be  filed  in  the  Rules 
Docket. 

Commenters  wrishing  the  FAA  to 
acknowledge  receipt  of  their  comments 
submitted  in  response  to  this  notice 
must  submit  a  self-addressed,  stamped 
postcard  on  which  the  following 
statement  is  made:  "Comments  to 
Docket  Number  93-NM-llO-AD."  The 
postcard  will  be  date  stamped  and 
returned  to  the  commenter. 

Availability  of  NPRMs 

Any  person  may  obtain  a  copy  of  this 
NPRM  by  submitting  a  request  to  the 
FAA,  Transport  Airplane  Directorate, 


46918  Federal  Register  /  Vol.  58,  No.  170  /  Friday,  September  3.  1993  /  Proposed  Rules 


ANM-103,  Attention:  Rules  Docket  Na 
93-^4M-ll(>-AD,  1601  Lind  Avenue. 
SW..  Renton,  Washington  98055-4056. 

DMcmsion 

On  SeptPraber  12.  1988,  the  FAA 
issued  AD  88-20-05,  Amendment  39- 
6022  (53  FR  36436,  September  20, 
1988],  applicable  to  McDonnell  Douglas 
Model  DC-9  series  airplanes,  to  require 
a  one-time  visual  inspection  to  detect 
damage  of  the  auxiliary  power  unit 
(APU)  power  feeder  cable  support 
clamp  installation,  repair  of  damaged 
cables,  and  modification  of  the  APU 
power  feeder  cable  installation.  That 
action  was  prompted  by  reports  of 
generator  power  feeder  cables 
electricall>  shorting  to  the  airplane 
structure.  The  requirements  of  that  AD 
are  intended  to  prevent  a  fire  below  the 
cabin  floor. 

Recently,  during  a  routine 
maintenance  check  on  a  Model  DC-9- 
81  series  airplane,  an  operator  reported 
that  the  APU  power  feeder  cable  at 
station  229  had  chafed  through  an 
attachment  screw  on  a  support  clamp. 
This  clamp  secures  the  potable  water  for 
the  forward  lavatory.  The  operator  had 
accomplished  the  modiHcation 
requirements  of  AD  88-20-05,  which 
referenced  McDonnell  Douglas  MD-SO 
Service  Bulletin  24-94,  Revision  1, 
dated  May  28. 1987.  as  the  appropriate 
source  of  service  information.  That 
revision  of  the  service  bulletin  describes 
procedures  for  discarding  old 
attachment  parts  when  installing  new 
support  clamps  during  modification  of 
the  APU  p.  wer  feeder  cable.  Revision  1 
inadvertently  omitted  instructions  for 
reinstallation  of  a  spacer  or  "stand  off 
between  the  clamp  and  the  bracket. 
Consequently,  the  APU  power  feeder 
cable  chafed  against  the  forward 
lavator>  potable  water  line  attachments. 
This  condition.  i(  not  corrected,  could 
result  in  the  APU  power  feeder  cable 
chafing  against  adjacent  structures, 
which  potentially  could  result  in 
electrical  shorting  and  arcing,  and  a  fire 
below  the  cabin  floor. 

Since  the  issuance  of  that  AD,  the 
FAA  has  reviewed  and  approved 
McDonnell  Douglas  MD-80  Service 
Bulletin  24-94,  Revision  4,  dated  June 
7, 1993,  that  describes  procedures  for 
performing  a  visual  inspection  to  detect 
damage  of  the  APU  power  feeder  cable 
support  clamp  installation,  repairing 
damaged  c=>hle8.  and  modifying  the  APU 
power  feeocr  cable  installation.  This 
revision  of  the  service  bulletin  is 
essentially  identical  to  Revision  1.  but 
includes  Instructions  for  reinstallation 
of  the  spiacer  or  "stand  off  between  the 
clamp  and  the  bracket. 


Since  an  unsafe  condition  has  been 
identified  that  is  likely  to  exist  or* 
develop  on  other  products  of  this  same 
type  design,  the  proposed  AD  would 
supersede  AD  88-20-05  to  continue  to 
require  a  one-time  visual  inspection  to 
detect  damage  of  the  APU  power  feeder 
cable  support  clamp  installation,  repair 
of  damaged  cables,  and  modification  of 
the  APU  power  feeder  cable  installation. 
The  proposed  AD  would  revise  the 
existing  requirements  by  requiring  a 
general  visual  inspection  of  previously 
modified  airplanes  to  determine 
whether  a  spacer  or  "stand  o^'  has  been 
installed  between  the  clamp  and  the 
bracket,  and  installation  of  a  spacer  or 
"stand  off."  if  necessary.  The 
installation  would  be  required  to  be 
accomplished  in  accordance  with  the 
revised  service  bulletin  described 
previously. 

There  are  approximately  390  Model 
DC-9  series  airplanes  and  Model  MD- 
88  airplanes  of  the  affected  design  in  the 
worldwide  fleet.  The  FAA  estimates  that 
241  airplanes  of  U.S.  registry  would  be 
affected  by  this  proposed  AD,  that  it 
would  take  approximately  34  work 
hours  per  airplane  to  accompHsh  the 
proposed  actions,  and  that  the  average 
labor  rate  is  $55  per  work  hour.  Based 
on  these  figures,  the  total  cost  impact  of 
the  proposed  AD  on  U.S.  operators  is 
estimated  to  be  $450,670,  or  $1,870  per 
airplane.  This  total  cost  figure  assumes 
that  no  operator  has  yet  accomplished 
the  proposed  requirements  of  this  AD 
action. 

The  regulations  proposed  herein 
would  not  have  substantial  direct  effects 
on  the  States,  on  the  relationship 
between  the  national  government  and 
the  States,  or  on  the  distribution  of 
power  and  responsibilities  among  the 
various  levels  of  government.  Therefore, 
in  accordance  with  Executive  Order 
12G12.  it  is  determined  that  this 
proposal  would  not  have  sufficient 
federalism  implications  to  warrant  the 
preparation  of  a  Federalism  Assessment. 

For  the  reasons  discussed  above.  I 
certify  that  this  proposed  regulation  (1) 
is  not  a  "major  rule"  under  Executive 
Order  12291;  (2)  is  not  a  "significant 
rule"  under  the  DOT  Regulatory  Policies 
and  Procedures  (44  FR  11034.  February 
26,  1979);  and  (3)  if  promulgated,  will 
not  have  a  significant  economic  impact, 
positive  or  negative,  on  a  substantial 
number  of  small  entities  under  the 
criteria  of  the  Regulatory  Flexibility  Act. 
A  copy  of  the  draft  regulatory  evaluation 
prepared  for  this  action  is  contained  in 
the  Rules  Docket.  A  copy  of  it  may  be 
obtained  by  contacting  the  Rules  Docket 
at  the  location  provided  under  the 
caption  ADDRESSES. 


List  of  Subjects  in  14  CFR  Part  39 

Air  transportation,  Aircraft,  Aviation 
safety.  Safety. 

The  Proposed  Amendment 

Accordingly,  pursuant  to  the 
authority  delegated  to  me  by  the 
Administrator,  the  Federal  Aviation 
Administration  proposes  to  amend  14 
CFR  part  39  of  the  Federal  Aviation 
Regulations  as  follows: 

PART  39— AIRWORTHINESS 
DIRECTIVES 

1.  The  authority  citation  for  part  39 
continues  to  read  as  follows: 

Authority:  49  U.S.C  App.  1354(a).  1421 
and  1423;  49  U.S.C.  106(g);  and  14  CFR 
11.89. 

S39.13    [Amended] 

2.  Section  39.13  is  amended  by 
removing  amendment  39-6022  (53  FR 
36436.  September  20,  1988),  and  by 
adding  a  new  airworthiness  directive 
(AD),  to  read  as  follows: 

McDonnell  Douglas:  Docket  93-N\4-110- 

AD.  Supersedes  AD  83-20-05, 
Amendment  39-6022. 

Applicability:  Model  DC-9-81  {MD-81), 
DG-9-82  (MD-82),  DC-9-«3  {MD-83),  and 
DC-9-87  (MD-87)  series  airplanes,  and 
Model  MD-6a  airplanes;  as  listed  in 
McDonnell  Douglas  MD-fiO  Service  Bulletin 
24-94,  Revision  1.  dated  May  28, 1987,  and 
McDonnell  Douglas  Model  MD-dO  Service 
Bulletin  24-100,  dated  March  30. 1988; 
certificated  in  any  category. 

Compliance:  Required  as  indicated,  unless 
accomplished  previously. 

To  prevent  the  APU  jxiwer  feeder  cable 
from  chafing  against  adjacent  structures, 
which  could  result  in  electrical  shorting  and 
arcing,  and  a  fire  below  the  cabin  floor, 
accomplish  the  following: 

(a)  For  airplanes  listed  in  McI>onnell 
Douglas  MD-80  Service  Bulletin  24-94, 
Revision  1.  dated  May  28. 1987:  Within  12 
months  after  October  31, 1988  (the  effective 
date  of  AD  88-20-05,  Amendment  39-6022). 
perform  a  visual  inspection  to  detect  damage 
of  the  auxiliary  power  unit  (APU)  power 
feeder  cable  support  clamp  installation;  and 
prior  to  further  flight,  repair  the  damaged 
cable,  and  modify  the  APU  power  feeder 
cable  installation:  in  accordance  with 
McDonnell  Douglas  MD-80  Service  Bulletin 
24-94.  Revision  1,  dated  May  28, 1987. 

(b)  For  airplanes  listed  in  McDonnell 
Douglas  MD-80  Service  Bulletin  24-100. 
dated  March  30. 1988:  Within  12  months 
after  October  31 ,  1988  (the  effective  date  of 
AD  88-20-05,  Amendment  93-6022),  modify 
the  APU  power  feeder  cable  support  clamp 
Installation  in  accordance  with  McDonnell 
Douglas  MD-80  Service  Bulletin  24-100, 
dated  March  30, 1988. 

(c)  For  airplanes  on  which  the  inspection 
and  modiTication  requirements  of  paragraphs 
(a)  and  (b)  of  this  AD  have  tieen 
accomplished  prior  to  the  effective  dale  of 
this  AD,  and  which  have  not  been  inspected 
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in  accordance  with  McDonnell  Douglas  MD- 
80  Service  Bulletin  24-94.  Revision  4,  dated 
June  7.  1993:  Within  12  months  after  the 
effective  date  of  this  AD.  perform  a  general 
visual  inspection  of  the  APU  power  feeder 
« able  support  clamp  installation  to  determine 
whether  a  spacer  or  "stand  ofT"  has  been 
installed  between  the  clamp  and  the  bracket. 

(1)  If  a  spacer  or  "stand  off"  has  been 
installed,  no  further  action  is  required  by  this 
AD. 

(2)  If  a  spacer  or  "stand  off  has  not  been 
installed,  prior  to  further  flight,  install  a  now 
or  serviceable  spacer  or  "stand  off,"  part 
number  (P/N)  NAS43DD3-32,  in  accordance 
with  McDonnell  Douglas  MD-80  Service 
Bulletin  24-94.  Revision  4.  dated  lune  7. 
1993. 

(d)  An  alternative  method  of  compliance  or 
adjustment  of  the  compliance  time  that 
provides  an  acceptable  level  of  safety  may  be 
used  if  approved  by  the  Manager.  Los 
Angeles  AGO,  FAA,  Transport  Airplane 
Directorate.  Operators  shall  submit  their 
riiquests  through  an  appropriate  FAA 
Principal  Maintenance  Inspector,  who  may 
add  comments  and  then  send  it  to  the 
Manager.  Los  Angeles  AGO. 

Note:  Information  concerning  the  existence 
of  approved  alternative  methods  of 
compliance  with  this  AD.  if.any.  may  be 
obtained  from  the  Los  Angeles  AGO. 

(e)  Special  flight  permits  may  be  issued  in 
accordance  with  FAR  21.197  and  21.199  to 
operate  the  airplane  to  a  location  where  the 
requirements  of  this  AD  can  be 
accomplished. 

Issued  in  Renton.  Washington,  on  August 
30.  1993. 
David  G.  Hmiel, 

Acting  Manager.  Transporf  Airplane 
Directorate,  Aircraft  Certification  Senice. 
jFR  Doc.  93-21535  Filed  9-2-93:  8;45  am) 

BILUNG  (fODE  4910-13-P 


needing  more  time  to  prepare 
comments. 

DATES:  Comments  on  this  proposed 
revisions  to  the  regulations  which 
implement  the  ATP  nust  be  received  on 
or  before  September    6,  1993. 
ADDRESSES:  Written  comments 
concerning  the  propcsed  revision  to  the 
regulations  should  be  sent  to:  Advanced 
Technology  Program  Rule  Comments. 
National  Institute  of  Standards  and 
Technology,  U.S.  Department  of 
Commerce.  A402  Adniinistration 
Building.  Gaithersburg.  MD  20899. 
FOR  FURTHER  INFORM/ TION  CONTACT: 
To  receive  additional  program 
information,  contact  George  A.  Uriano  at 
(301)  975-5187.  For  additional 
information  on  revisions  to  the 
intellectual  property  provisions  of  the 
regulations,  contact  Michael  R.  Rubin  at 
(301) 975-2803. 

Dated;  August  30, 1993. 
Arati  Prabhakar, 
Director. 
|FR  Doc.  93-21550  Filed  9-2-93;  8:45  am] 
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DEPARTMENT  OF  COMMERCE 

National  Institute  of  Standards  and 
Technology 

15  CFR  Part  295 
[Docket  No.  930242-3042] 
RiN  0693-AA83 

Advanced  Technology  Program 

agency:  National  Institute  of  Standards 
and  Technology,  Commerce. 
ACTION:  Proposed  rule;  extension  of 
comment  period. 

SUMMARY:  This  document  extends  the 
comments  period  for  the  request  for 
comments  on  the  proposed  revisions  to 
the  regulations  which  implement  the 
Advanced  Technology  Program  (ATP) 
which  was  announced  in  the  Federal 
Register  on  August  2. 1993  (58  FR 
41069).  The  comment  period  is 
extended  at  the  request  of  commenters 


DEPARTMENT  OF  h  EALTH  AND 
HUMAN  SERVICES 

Food  and  Drug  Adninistratlon 


21  CFR  Part  870 
[Docket  No.  93M-01 50} 

Cardiovascular  Dev  ces;  Effective  Date 
of  Requirement  for  'remarket 
Approval  of  Nonroll  »r-Type 
Cardiopulmonary  B  'pass  Blood  Pump; 
Extension  of  Comm  in\  Period 

AGENCY:  Food  and  D-ug  Administration. 

HHS. 

ACTION:  Proposed  ru'e;  opportunity  to 

request  a  change  in  classification; 

extension  of  commeit  period. 

SUMMARY:  The  Food  and  Drug 
Administration  (FD/.)  is  extending  to 
October  7, 1993,  the  comment  period  on 
the  proposed  rule  to  require  the  filing  of 
a  premarket  approva  application  (PMA) 
or  a  notice  of  complttion  of  a  product 
development  protocol  (PDP)  for  the 
nonrolier-type  cardiopulmonary  bypass 
(CPB)  blood  pump,  £  medical  device. 
FDA  is  taking  this  ac  ion  in  response  to 
a  request  for  an  exte:  sion  of  the 
comment  period. 

DATES:  Written  comnents  must  be 
submitted  by  Octobe-  7. 1993. 
ADDRESSES:  Submit  •  'ritten  comments 
to  the  Dockets  Mana  ement  Branch 
(HFA-305),  Food  an  1  Drug 
Administration,  rm.  .-23, 12420 
Parklawn  Dr..  Rockv  lie,  MD  20857. 


FOR  FURTHER  INFORMATION  CONTACT: 

Bette  L.  Lemperle.  Center  for  Devices 
and  Radiological  Health  (HFZ-450). 
Food  and  Drug  Administration,  1390 
Piccard  Dr.,  Rockville.  MD  20850,  301- 
594-2205. 

SUPPLEMENTARY  INFORMATION:  In  the 
Federal  Register  of  July  6,  1993  (58  FR 
36290),  FDA  issued  a  proposed  rule  to 
require  the  filing  of  a  PMA  or  a  notice 
of  completion  of  a  PDP  for  the 
nonroller-type  CPB  blood  pump. 
Interested  persons  were  given  until 
September  7. 1993.  to  submit  written 
comments  on  the  proposed  rule.  FDA 
received  a  request  for  an  extension  of 
the  comment  period  for  60  days.  The 
request  stated  that  additional  time  was 
needed  to  enable  industry,  consumer 
groups,  physicians,  patient  groups,  and 
professional  associations  to  respond 
with  meaningful  comments  in  light  of 
the  complexity  of  the  issues  involved. 
FDA  agrees  in  part  with  the  request 
for  an  extension  and  is  granting  an 
additional  30  days  for  the  preparation  of 
comments.  Considering  the  public 
health  significance  of  the  regulation, 
FDA  believes  that  an  extension  of  60 
days  would  not  be  justified. 

Interested  persons  may,  on  or  before 
October  7. 1993,  submit  to  the  Dockets 
Management  Branch  (address  above) 
written  comments  regarding  this 
proposal.  Two  copies  of  any  comments 
are  to  be  submitted,  except  that 
individuals  may  submit  one  ropy. 
Comments  are  to  be  identified  with  the 
docket  number  found  in  brackets  in  the 
heading  of  this  document.  Received 
comments  may  be  seen  in  the  office 
above  between  9  a.m.  and  4  p.m., 
Monday  through  Friday. 

Dated:  August  30. 1993. 
Michael  R.  Taylor, 
Deputy  Commissioner  for  Policy. 
IFR  Doc.  93-21547  Filed  9-2-93;  8:45  am) 

BILUNG  CODE  4160-01-F 


DEPARTMENT  OF  VETERANS 
AFFAIRS 

38  CFR  Part  3 

RIN  2900-AG51 

Returned  and  Canceled  Checks 

AGENCY:  Department  of  Veterans  Affairs. 
ACTION:  Proposed  rule.  


SUMMARY:  The  Department  of  Veterans 
Affairs  (VA)  is  proposing  to  amend  its 
regulations  concerning  returned  and 
canceled  checks.  The  amendment  will 
assure  that  the  regulations  clearly  reflect 
the  requirements  of  the  governing 
statutes  as  interpreted  in  a  precedent 
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opinion  of  VA's  General  Counsel.  The 
intended  effect  of  the  amendment  is  to 
ensure  that  the  amoimt  represented  by 
a  benefit  check  received  but 
unnegotiated  prior  to  a  beneficiary's 
death  is  properly  distributed. 
DATES:  Comments  must  be  received  on 
or  before  October  4. 1993.  Comments 
will  be  available  for  public  inspection 
until  October  13. 1993.  This  amendment 
is  proposed  to  be  effective  30  days  after 
date  of  publication  of  the  final  rule. 
AOMESSES:  Interested  persons  are 
invited  to  submit  written  comments, 
suggestions,  or  objections  regarding  this 
amendment  to  the  Secretary  of  Veterans 
Affairs  (271A),  Department  of  Veterans 
Affairs,  810  Vermont  Avenue  NW., 
Washington,  DC  20420.  All  written 
comments  will  be  available  for  public 
inspection  only  in  the  Veterans  Services 
Unit,  room  170,  at  the  above  address, 
between  the  hours  of  8  a.m.  and  4:30 
p.m.,  Monday  through  Friday  (except 
hohdays).  until  October  13,  1993. 
FOR  FURTHER  INFORMATION  CONTACT: 
Steven  Thomberry,  Consultant. 
Regulations  Staff,  Compensation  and 
Pension  Service.  Veterans  Benefits 
Administration.  810  Vermont  Avenue 
NW..  Washington,  IX:  20420,  telephone 
(202) 233-3005. 

SUPf>LEMENTARY  INFORMATION:  Section 
5121(a)  of  title  38.  United  States  Code, 
authorizes  VA  to  pay  an  accrued 
amount  of  certain  periodic  monetary 
benefits  which  are  due  and  unpaid  at 
the  time  of  a  beneficiary's  or  claimant's 
death.  The  law  requires  that  payment  be 
made  to  the  living  persons  designated  in 
a  specific  order  of  precedence,  namely, 
the  surviving  spouse,  surviving 
child(ren),  dependent  parent(s).  or  the 
person  who  bore  the  expenses  of  the 
beneficiary's  last  illness  and  burial.  The 
amount  of  accrued  benefits  payable 
under  this  section  is  limited  to  a  period 
not  exceeding  one  year  prior  to  the  date 
of  last  entitlement,  and  a  claim  for 
accrued  benefits  must  be  filed  within 
one  year  after  the  date  of  death. 

Section  5122  of  title  38.  United  States 
Code,  provides  that  the  amount 
represented  by  a  benefit  check  received 
but  unnegotiated  prior  to  a  beneficiary's 
death  shall  be  payable  in  the  same  order 
of  precedence  provided  as  in  section 
5121(a],  but  that  there  is  no  time  limit 
for  filing  a  claim  for  the  proceeds  of  an 
unnegotiated  check.  Any  amount  not 
paid  in  the  manner  provided  in  section 
5121  will  be  paid  following  settlement 
by  the  General  Accounting  Office  to  the 
estate  of  the  deceased  payee  unless  the 
estate  will  escheat. 

In  a  precedent  opinion  (O.G.C.  Prec. 
22-92),  VA's  General  Counsel  (GC)  held 
that  the  development  of  the  relevant 


statutes  reflects  a  distinction  between 
payment  of  an  unnegotiated  benefit 
check  (38  U.S.C.  5122)  from  payment  of 
accrued  benefits  (section  5121).  Section 
5122  addresses  cancellation  of  and 
payment  upon  a  negotiable  instrument 
(a  returned  check),  whereas  section 
5121  governs  benefits  to  which  a 
deceased  person  has  been  determined  to 
be  entitled,  but  which  VA  had  not 
awarded  prior  to  the  person's  death.  The 
GC  affirmed  that  although  payment  of 
the  amount  represented  by  an 
unnegotiated  check  is  to  be  made 
according  to  the  order  of  precedence 
specified  in  section  5121(a),  it  is  not 
limited  to  the  one-year  retroactive 
period.  The  amount  payable  is. 
however,  subject  to  the  provisions  of  38 
U.S.C.  5112(b)(1).  which  precludes 
payment  of  benefits  for  any  part  of  the 
month  in  which  a  beneficiary  dies. 

After  reviewing  the  General  Counsel's 
opinion,  we  propose  to  revise  38  CFR 
3.1003  to  ensure  that  the  regulation 
clearly  and  correctly  expresses  the 
requirements  of  38  U.S.C.  5122.  We  are 
proposing  to: 

(1)  Restate  for  clarity  much  of  the 
current  material  in  38  CFR  3.1003; 

(2)  Add  introductory  text  concerning 
the  return  and  cancellation  of 
unnegotiated  checks; 

(3)  Add  a  paragraph  concerning 
settlement  by  GAO  and  payment  to  the 
deceased  beneficiary's  estate;  and 

(4)  Remove  unnecessary  references  to 
38  CFR  3.1000  and  3.1008. 

The  Secretary  hereby  certifies  that 
these  regulatory  amendments  will  not 
have  a  significant  economic  impact  on 
a  substantial  number  of  small  entities  as 
they  are  defined  in  the  Regulatory 
Flexibility  Act  (RFA).  5  U.S.C.  601-612. 
The  reason  for  this  certification  is  that 
these  amendments  would  not  directly 
affect  any  small  entities.  Only  VA 
beneficiaries  could  be  directly  affected. 
Therefore,  pursuant  to  5  U.S.C.  605(b). 
these  amendments  are  exempt  from  the 
initial  and  final  regulatory  flexibility 
analysis  requirements  of  sections  603 
and  604. 

In  accordance  with  Executive  Order 
12291.  Federal  Regulation,  the  Secretary 
has  determined  that  these  regulatory 
amendments  are  non-major  for  the 
following  reasons: 

(1)  They  will  not  have  an  annual 
effect  on  the  economy  of  $100  million 
or  more; 

(2)  They  will  not  cause  a  major 
increase  in  costs  or  prices; 

(3)  They  will  not  have  significant 
adverse  effects  on  competition, 
employment,  investment,  productivity, 
innovation,  or  the  ability  of  United 
States-based  enterprises  to  compete 


with  foreign-based  enterprises  in 
domestic  or  export  markets. 

There  is  no  affected  Catalog  of  Federal 
Domestic  Assistance  program  number. 

List  of  Subjecy  in  38  CFR  Part  3 

Administrative  practice  and 
procedure.  Claims.  Handicapped, 
Health  care,  Pensions,  Veterans. 

Approved:  July  29. 1993. 
Jesse  Brown, 

Secretary  of  Veferans  Affairs. 

For  the  reasons  set  forth  in  the 
preamble,  38  CFR  part  3  is  proposed  to 
be  amended  to  read  as  follows: 

PART  3— ADJUDICATION 

Subpart  A — Panslon,  Compansatlon, 
Dependency  and  Indemnity 
Compensation 

1.  The  authority  citation  for  part  3, 
subpart  A  continues  to  read  as  follows: 

Authority:  38  U.S.C.  501(a).  unless 
otherwise  noted. 

2.  Section  3.1003  is  revised  to  read  as 
follows: 

§  3. 1 003    Returned  end  canceled  checks. 

Where  the  payee  of  a  check  for 
benefits  has  died  prior  to  negotiating  the 
check,  the  check  shall  be  returned  to  the 
issuing  office  and  canceled. 

(a)  Tne  amount  represented  by  the 
returned  check,  or  any  amount 
recovered  following  improper 
negotiation  of  the  check,  shall  be 
payable  to  the  living  person  or  persons 
in  the  order  of  precedence  listed  in 

§  3.1000(a)(l)-(4).  except  that  the  total 
amount  payable  shall  not  include  any 
payment  for  the  month  in  which  the 
payee  died  (see  §  3.500(gJ). 

(1)  There  is  no  limit  on  the  retroactive 
period  for  which  payment  of  the  amount 
represented  by  the  check  may  be  made, 
and  no  time  limit  for  filing  a  claim  to 
obtain  the  proceeds  of  the  check  or  for 
furnishing  evidence  to  perfect  a  claim. 

(2)  Nothing  in  this  section  will 
preclude  payment  to  an  otherwise 
entitled  claimant  having  a  lower  order 
of  precedence  under  §  3.1000(a)(l)-(4), 
if  it  is  shown  that  the  person  or  persons 
having  a  higher  order  of  precedence  are 
deceased  at  the  time  the  claim  is 
adjudicated. 

(b)  Subject  to  the  limitations  in 

§  3.500(g)  of  this  part,  any  amount  not 
paid  in  the  manner  provided  in 
paragraph  (a)  of  this  section  shall  be 
paid  upon  settlement  by  the  General 
Accounting  Office  to  the  estate  of  the 
deceased  payee,  provided  that  the 
estate,  including  the  amount  paid  under 
this  paragraph,  will  not  escheat. 

(c)  The  provisions  of  this  section  do 
not  apply  to  checks  for  lump  sums 
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representing  amounts  withheld  under 
§  3.551(b)  or  §  3.557.  These  amounts  are 
subject  to  the  provisions  of  §  3.1001  and 
§  3.1007,  as  applicable. 

(Authbrity:  38  U.S.C.  501(a).  5122) 

|FR  Doc.  93-21484  Filed  9-2-93:  8:45  ami 
BILUNG  CODE  R20-01-«l 


ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Part  721 
(OPPTS-50607A;  FRL-4641-7] 

Aluminum  Cross-Llnked  Sodium 
Cart>oxymethylcellulose;  Extension  of 
Comment  Period  for  a  Proposed 
Significant  New  Use  Rule 

AGENCY:  Environmental  Protection 

Agency  (EPA). 

ACTION:  Extension  of  comment  period. 

SUMMARY:  EPA  is  extending  the 
«:omment  period  for  a  proposed 
significant  now  use  rule  (SNUR)  for 
aluminum  cross-linked  sodium 
carboxymethylcellulose.  As  initially 
published  in  the  Federal  Register  of 
June  11.  1993  (58  FR  32628).  the 
comments  were  to  be  received  on  or 
before  July  12, 1993.  The  Chemical 
Manufacturers  Association  (CMA)  has 
requested  additional  time  to  prepare  its 
response.  EPA  is  therefore  extending  the 
comment  period  in  order  to  give  all 
interested  persons  the  opportunity  to 
comment  fully. 

DATES:  Written  comments  mu.st  be 
submitted  to  EPA  by  October  4,  1993. 
ADDRESSES:  All  comments  should  be 
sent  in  triplicate  to:  U.S.  Environmental 
Protection  Agency,  ATTN:  OPPT 
Do{;ument  Receipt  Officer  (TS-790).  401 
M  St.  SW..  Rm.  E-G99.  Washington.  DC 
20460.  All  comments  which  are  claimed 
confidential  must  be  clearly  marked  as 
such.  Three  additional  sanitized  copies 
of  any  comments  containing 
confidential  business  information  (CBI) 
mu.st  also  be  submitted.  Nonconfidential 
versions  of  comments  on  the  rule  will 
be  placed  in  the  rulemaking  record  and 
will  be  available  for  public  inspection. 
FOR  FURTHER  INFORMATION  CONTACT: 
Susan  B.  Hazen.  Director. 
Environmental  Assistance  Division  (TS- 
799).  Office  of  Pollution  Prevention  and 
Toxics.  Environmental  Protection 
Agency.  Rm.  E-543A.  401  M  St..  SW.. 
Washington.  EX:  20460.  Telephone: 
(202)  260-3949.  TDD:  (202)  554-0551. 
SUPPLEMENTARY  INFORMATION:  This 
extension  of  the  comment  will  allow 
interested  parties  who  may  comment  on 
the  proposed  rule  additional  time  to 
prepare  their  response. 


List  of  Subjects  in  40  C  FR  Fart  721 

Chemicals,  Envirornental  protection. 
Hazardous  materials,  Recordkeeping 
and  reporting  requiren  ents.  Significant 
new  uses.  | 

Dated:  August  26. 1993 
Mark  Greenwood, 

Dimctor.  Office  of  Pollution  Prevention  and 
Toxics. 
|FR  Doc.  93-21407  Filed  9-2-93;  8:45  am) 

BILUNG  CODE  6560-50-f 


40  CFR  Part  745 
[OPPTS-211033;  FRL-4637-3] 

Batteries;  Response  tc  Citizens' 
Petition 

AGENCY:  Environmenta  Protection 

Agency  (EPA). 

ACTION:  Denial  of  pet  tion. 

SUMMARY:  EPA  receivec  a  petition  under 
section  21  of  the  Toxic  Substances 
Control  Act  (TSCA)  on  vlay  27.  1993. 
from  a  citizen  requesting  the  Agency  to 
promulgate  a  regulat:or  under  TSCA 
that  would  require  a  de  losit  on  the 
purchase  of  household  ind  commercial 
batteries  containing  lead,  cadmium,  or 
mercury.  The  petition  c  aims  that  a 
deposit  would  aid  in  th*;  recycling  of 
these  batteries,  and  is  ntcessary  because 
the  disposal  of  lead-,  calmium-.  or 
mercury-containing  batteries  poses  a 
ri.sk  to  human  health.  EIA  has  evaluated 
the  petition,  and  upon  f  irther 
investigation,  has  decidi  d  to  deny  it. 
However,  EPA  requests  ;omments 
regarding  the  desirabilit'  and  feasibility 
of  labeling  lead-,  cadmii  m-.  and 
mercury-containing  batteries  to  facilitate 
the  collection  and  sorting  of  these 
batteries.  Based  on  the  comments 
received  by  the  Agency.  zPA  may 
decide  to  hold  a  public  neeting  to 
further  discuss  battery  labeling.  If  EPA 
decides  to  hold  a  public  meeting,  a 
notice  will  be  placed  in  the  Federal 
Register  to  announce  the  time  and 
place. 

DATES:  Written  comment  i  on  the 
desirability  and  feasibility  of  labeling 
must  be  received  on  or  be  fore  November 
2,  1993. 

ADDRESSES:  Comments  should  be 
submitted  in  triplicate  to:  TSCA  Docket 
Receipt  {TS-790).  Office  of  Pollution 
Prevention  and  Toxics.  Environmental 
Protection  Agency.  Rm.  E-G99,  401  M 
St..  SW..  Washington.  DC  20460. 
Attention:  Docket  No.  2i:033.  For 
further  information  regarding  the 
submission  of  comments  ::ontaining 
confidential  business  information,  see 
Unit  IV.  of  this  document 


FOR  FURTHER  INFORMATION  CONTACT:  For 
general  comments:  Susan  B.  Hazen. 
Director.  Environmental  Assistance 
Division  (TS-799).  Office  of  Pollution 
Prevention  and  Toxics.  Rm.  E-545.  401 
M  St..  SW..  Washington.  DC  20460, 
Telephone:  (202)  554-1404,  TDD:  202- 
554-0551.  For  technical  comments: 
Nancy  Laurson.  Office  of  Pollution 
Prevention  and  Toxics.  Chemical 
Management  Division  (TS-798).  Rm.  E- 
511.  401  M  St.,  SW.,  Washington,  DC 
20460.  Telephone:  (202)  260-1866. 

SUPPLEMENTARY  INFORMATION: 

I.  Background 

A.  TSCA  Section  21 

Any  person  may  petition  EPA  under 
section  21(a)  of  TSCA  to  initiate 
proceedings  for  the  issuance, 
amendment,  or  repeal  of  a  rule  or  order 
under  »>ction  4.  5.  6.  or  8  of  TSCA.  As 
required  by  section  21(b).  the  petition 
must  s^  forth  the  facts  that  the 
petitioner  claims  establish  the  need  for 
the  Agency  to  issue,  amend,  or  repeal  a 
rule  or  order  under  those  .sections  of 
TSCA.  Section  21(b)  also  directs  EPA  to 
decide  either  to  grant  or  deny  the 
petition  within  90  days  after  a  petition 
is  filed.  If  EPA  denies  a  petition,  the 
Agency  must  publish  the  reason(s)  for 
the  denial  in  the  Federal  Register.  If  the 
Agency  grants  the  petition.  EPA  must 
promptly  commence  an  appropriate 
proceeding  in  accordance  with  section 
4,  5.  6.  or  8  of  TSCA. 

B.  Petition  Claims  and  Bequest 

The  petition  states  that  a  deposit  on 
all  batteries  containing  lead,  cadmium, 
and  mercury  is  necessary  because  lead, 
cadmium,  and  mercury  are  toxic,  and 
pose  a  risk  to  humans  (Ref  6).  EPA 
could  impose  a  regulation  to  require  a 
deposit  on  the  purchase  of  these 
batteries  under  TSCA  section  6. 
Literature  is  cited  which  briefly 
di.scusses  the  health  effects  of  lead, 
cadmium,  and  mercury.  This 
information  points  out  that  lead  and 
mercury  are  neurotoxins  which 
adversely  affect  the  brain,  and  that 
cadmium  has  been  associated  with  birth 
defects,  cancer,  liver  and  kidney 
damage,  and  emphysema. 

The  petition  also  states  that  the 
number  of  batteries  used  in  the  United 
States  will  increase  over  time,  and  most 
of  those  batteries  will  be  placed  in 
municipal  solid  waste.  The  petition 
maintains  that  disposal  methods  such  as 
placing  batteries  in  municipal  landfills 
and  incinerators,  are  inadequate  to 
protect  human  health.  The  petitioner  is 
concerned  that  heavy  metals  such  as 
lead,  cadmium,  and  mercury  may:  (1) 
Reach  groundwater  supplies  or  enter  the 
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food  chain  if  municipal  solid  waste 
landHll  liners  are  compromised,  (2)  be 
emitted  into  the  atmosphere  from 
municipal  waste  incinerators,  or  (3) 
become  trapped  and  concentrated  in  fly 
ash  after  incineration  and  then  disposed 
of  in  municipal  solid  waste  landfills. 

The  petitioner  claims  that  there  is  a 
need  to  recycle  the  lead,  cadmium,  and 
mercury  contained  in  the  batteries,  and 
that  an  economic  incentive  such  as  a 
deposit  would  aid  in  that  effort. 

The  petitioner  also  mentions  that, 
although  there  are  recycling  programs 
for  household  batteries,  such  programs 
are  not  available  to  the  majority  of 
battery  consumers  in  the  United  States. 
In  addition,  the  petitioner  states  that 
many  consumers  do  not  consider 
batteries  to  be  a  hazard  due  to  their 
small  size,  and  therefore  do  not  recycle 
them. 

C.  Types  of  Batteries 

The  types  of  batteries  containing  lead, 
mercury,  and  cadmium  include  those 
that  are  primary  or  nonrechargeable  and 
those  that  are  secondary  or  rechargeable. 
Nonrechargeable  batteries  primarily 
contain  mercury  and  include:  (1) 
Mercuric-oxide  batteries  (used  in  items 
such  as  hearing  aids,  heart  monitors, 
cameras,  communication  devices, 
watches,  calculators,  radios  and  strobe 
lights,  and  for  military  uses),  which 
contain  approximately  35  to  50  percent 
-  mercury  by  weight,  (2)  zinc-air  batteries 
(used  in  hearing  aids,  watches,  cameras, 
paging  devices,  and  calculators),  which 
contain  approximately  2  percent 
mercury  by  weight,  (3)  silver-oxide 
batteries  (used  in  hearing  aids,  watches, 
cameras,  paging  devices,  and 
calculators),  which  contain 
approximately  1  percent  mercury  by 
weight,  and  (4)  alkaline  and  carbon-zinc 
batteries  (used  in  cassette  recorders, 
radios,  flashlights,  toys,  and  cordless 
appliances),  which  contain 
approximately  0.025  percent  mercury  by 
weight. 

Rechargeable  batteries  primarily 
contain  cadmium  or  lead.  Nickel- 
cadmium  batteries  are  used  in  small 
appliances,  power  tools,  emergency 
lighting,  portable  communication 
devices,  and  medical  equipment,  and 
contain  approximately  17  percent 
cadmium  by  weight.  Lead-acid  batteries 
(approximately  65  percent  lead  by 
weight)  are  used  in  camcorders, 
computers,  portable  radios,  cellular 
phones,  emergency  lighting,  portable 
commimication  devices,  medical 
equipment,  automobiles,  and  for 
military  uses. 


II.  EPA't  Respoiue 

A.  Summary  of  Response 

EPA  believes  that  battery  recycling 
has  merit,  and  the  Agency  is  concerned 
about  any  potential  adverse  human 
health  or  environmental  effects  resulting 
from  improper  battery  disposal. 
However,  the  Agency  does  not  believe 
that  the  imposition  of  a  Federally- 
mandated  aeposit  is  necessary  at  this 
time.  EPA  based  its  decision  on  the 
following  factors:  (1)  The  Agency  did 
not  find  an  unreasonable  risk  under 
section  6  of  TSCA,  especially 
considering  the  effects  of  other  EPA 
regulations,  (2)  the  lack  of  an  adequate 
recycling  system  infrastructure,  (3)  the 
promulgation  of  State  laws  furthering 
recycling,  and  (4)  current  and 
anticipated  reductions  in  heavy  metal 
content  of  batteries  entering  the 
municipal  waste  stream.  EPA  is 
therefore  denyina  the  petition. 

1.  Unreasonable  risk.  If  EPA 
determines  that  there  is  a  reasonable 
basis  to  conclude  that  the  manufacture, 
processing,  distribution  in  commerce, 
use,  or  disposal  of  a  chemical  substance, 
or  that  any  combination  of  such 
activities,  presents  or  will  present  an 
unreasonable  risk  of  injury  to  human 
health  or  the  environment,  section  6(a) 
of  TSCA,  15  U.S.C.  2605(a),  authorizes 
EPA  to  apply  one  or  more  of  the 
following  requirements  to  such 
substance,  to  the  extent  necessary  to 

f)rotect  against  the  risk:  (1)  Prohibit  or 
imit  the  amount  of  a  chemical 
substance  or  mixture  manufoctured. 
processed,  or  distributed  in  commerce; 
(2)  prohibit  or  limit  the  amount  of 
chemical  substance  or  mixture 
manufactured,  processed,  or  distributed 
in  commerce  for  particular  uses  or  at 
particular  concentration  levels;  (3) 
require  labeling  or  warning  rules;  (4) 
require  manufacturers  and  processors  to 
make  and  retain  records  of  the  process 
used  to  manufacture  or  process  a 
chemical  substance  or  mixture,  and  to 
conduct  tests  to  monitor  compliance 
with  regulatory  requirements;  (5) 
prohibit  or  otherwise  regulate  any 
manner  or  method  of  commercial  use; 
(6)  prohibit  or  otherwise  regulate  any 
manner  or  method  of  disposal  of  such 
substance  or  mixture  or  articles 
containing  such  substance  or  mixture: 
and  (7)  require  that  manufacturers 
notify  the  public  of  unreasonable  risk 
associated  with  a  chemical  substance, 
and  to  replace  or  repurchase  the 
product.  TSCA  section  6  requires  EPA 
to  apply  the  least  burdensome 
requirements  to  protect  adequately 
against  the  risk.  The  finding  of 
unreasonable  risk  under  this  section  is 
a  judgement  by  EPA  that  the  risk  of 


health  or  environmental  injury  from  a 
chemical  substance  or  mixture 
outweighs  the  burden  to  society  of 

Eotential  regulation.  The  probability  of 
arm  is  considered  against  the  impacts 
of  regulation. 

While  EPA  recognizes  that  there  may 
be  risks  associated  with  exposure  to 
lead,  cadmium,  or  merciuy  from  battery 
disposal  in  mimidpal  incinerators  or 
landfills,  EPA  did  not  find  that  these 
risks  are  unreasonable  under  TSCA 
section  6,  and  therefore  would  not 
support  a  TSCA  section  6  r\ilemaking. 
EPA  bases  this  conclusion  in  part  on  a 
previous  investigation  involving  lead- 
acid  batteries  where  the  Agency  tried  to 
develop  a  regulation  (through  tbe 
negotiated  rulemaking  process)  under 
TSCA  section  6  with  the  goal  of 
increasing  the  lead-acid  battery 
recycling  rate  in  order  to  reduce  the 
amount  of  lead  entering  the 
environment  (Ref.  13).  A  number  of 
options  were  considered  including  a 
mandatory  take-back  requirement  with 
and  without  a  deposit,  and  economic 
incentives,  including  placing  a  fee  on 
lead  used  for  battery  manufacture. 

The  Agency  examined  the  risk  posed 
by  disposal  and  recycling  of  used  lead- 
acid  batteries,  and  determined  that 
while  there  are  benefits  1o  recycling 
lead-acid  batteries,  little  additional  risk 
reduction  would  be  achieved  (after 
taking  existing  State  battery  programs 
into  account)  if  the  Agency  promulgated 
a  rule  to  encourage  lead-acid  battery 
recycling,  largely  due  to  high  levels  of 
recycling.  Although  the  risk  assessment 
did  find  benefits  in  mandatory  recycling 
of  lead-acid  batteries  (e.g.  reducing 
emissions  into  the  environment, 
decrease  in  blood  lead  levels  in  workers 
handling  municipal  waste  combustor 
ash),  the  assessment  also  found  that 
mandatory  recycling  may  serve  to 
increase  exposure  and  risk  to  children 
living  near  secondary  lead  smelters  (Ref. 
14).  EPA  did  not  find  that  the  benefits 
of  a  TSCA  section  6  regulation  to 
recycle  lead-acid  batteries  outweighed 
the  cost  of  regulation,  and  concluded 
the  regulatory  negotiation  without 
pursuing  a  recycling  regulation  under 
TSCA. 

EPA's  evaluation  did  not  find  that 
mercury-  and  cadmium-containing 
batteries  pose  an  unreasonable  risk  for 
purposes  of  TSCA  section  6  for  the 
following  reasons:  (1)  The  amount  of 
cadmium  and  mercury  contained  in 
each  battery  is  much  lower  than  that  of 
lead  in  lead-acid  batteries,  (2)  many 
States  have  laws  which  prevent  disposal 
or  sale,  or  require  collection  of  certain 
mercury-,  and  cadmium-containing 
batteries,  and  (3)  the  consequences  of 
reclaiming  mercury  or  cadmium  may  be 
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similar  to  that  of  lead-add  batteries, 
causing  a  trade-off,  or  even  increase  in 
potential  risk,  such  that  the  benefits  of 
a  TSCA  section  6  regulation  to  recycle 
mercury-  and  cadmium-containing 
batteries  would  not  outweigh  the  costs 
of  regulation. 

EPA  agrees  with  the  petitioner  that 
numerous  batteries  are  entering  the 
municipal  solid  waste  stream  (Refs.  11, 
16,  and  18).  However,  the  Agency  has 
regulations  in  place  concerning  the 
management  of  waste  that  protect 
against  the  risk  posed  by  disposal  of 
lead,  cadmiimi,  or  mercury  batteries. 
These  regulations  include  those  under 
the  Resource  Conservation  and 
Recovery  Act  (RCRA),  42  U.S.C.  6901  et 
seq.,  and  the  Clean  Air  Act,  42  U.S.C. 
7401  et  seq.  Controls  imposed  under 
these  programs  strengthen  EPA's  belief 
that  battery  waste  management  practices 
would  not  pose  an  imreasonable  risk 
under  TSCA. 

Solid  wastes  are  managed  imder  two 
RCRA  programs,  Subtitle  D,  which 
governs  the  management  of  non- 
hazardous  soUd  waste  (including 
municipal  waste],  and  Subtitle  C,  which 
governs  the  management  of  wastes  that 
are  identified  as  hazardous.  The  Subtitle 
C  program  controls  the  risks  posed 
during  transport,  storage,  treatment,  and 
recycling  or  disposal  of  hazardous 
wastes,  which  include  regulated 
hazardous  waste  batteries  (those  waste 
batteries  not  generated  by  households  or 
conditionally  exempt  small  quantity 
generators).  Under  Subtitle  D  of  RCRA, 
EPA  has  estabUshed  criteria  for 
municipal  solid  waste  landfills, 
including  location  restrictions,  design 
and  operating  criteria,  groundwater 
monitoring,  and  quahty  and  protection 
standards.  These  regulations  under 
Subtitle  D  ensure  that  mimicipal  solid 
waste  landfills  are  operated  and 
designed  to  safely  manage  household 
hazardous  waste  and  conditionally 
exempt  small  quantity  generator  waste, 
which  would  include  those  batteries  not 
subject  to  Subtitle  C  controls. 

In  addition,  EPA  has  proposed 
modifications  to  Subtitle  C  requirements 
for  hazardous  wastes  such  as  batteries 
(Ref.  19).  This  proposal,  called  the 
Universal  Waste  Rule,  would  make 
compliance  with  Subtitle  C  regulations 
more  practical,  and  thus  increase  the 
number  of  regulated  batteries  properly 
disposed  of  or  recycled.  The  rule  would 
also  fecilitate  collection  programs 
required  by  State  legislation,  or 
sponsored  by  localities  or 
manufacturers.  EPA  believes  that  the 
proposal  would  assist  in  expanding 
battery  collection  programs  nation-wide, 
and  would  make  it  easier  to  recycle 


batteries  by  facilitating  the  steady 
supply  of  batteries  to  recyclors. 

Unaer  the  Clean  Air  Act,  :ead, 
cadmium,  and  mercury  emission  limits, 
are  established  in  New  Sour-:e 
Performance  Standards,  Ind  istry- 
specific  emission  Umits  on  pollutants 
set  at  municipal  solid  waste  incinerators 
or  combustors.  These  Umits  ivill  control 
the  amoimt  of  lead,  cadmiuri,  and 
mercury  emitted  into  the  atmosphere  in 
order  to  protect  human  healii  and  the 
environment. 

2.  Lack  of  recycling  infrastructure. 
Notwithstanding  EPA's  decision  to  deny 
the  petition,  the  Agency  supports 
battery  collection  and  recycling.  The 
benefits  of  recycling  include  resource 
conservation  and  pollution  prevention, 
particularly  of  heavi^  metals.  However, 
for  battery  recycling  to  be  effective, 
sufficient  collection  systems  and 
available  recycling  facilities  must  be  in 
place.  Ideally,  recycling  faci  ities  should 
operate  in  such  a  way  as  to  present  less 
risk  than  battery  disposal,  ar  d 
production  of  raw  materials.  EPA  does 
not  believe  that  a  F€>derally-raandated 
deposit,  by  itself,  would  be  tJi  effective 
solution  because  th^  recycling 
infrastructure  is  not  adequate  to  handle 
nation-wide  recycUng  of  some  types  of 
batteries. 

While  the  recycling  infras'ructure  for 
lead-acid  batteries  is  well  es  ablished, 
an  adequate  infrastructure  does  not 
presently  exist  for  mercury-,  and 
cadmium-containing  batterirs. 
Numerous  collection  systems,  and 
approximately  23  secondary  smelters 
exist  in  the  United  States  to  "ecycle 
lead-acid  batteries  (Ref.  17).  However,  as 
explained  above,  the  lead-ac'd  recycling 
facilities  do  not  necessarily  present  less 
risk.  Currently,  mercury-oxide  and 
silver-oxide  batteries  are  rec/cled  at  one 
facility,  and  nickel- :admiun^  batteries  at 
another  facility  that  the  Agency  is  aware 
of  in  the  United  States  (Refs.  12  and  16). 
There  are  no  facilities  that  recycle  other 
types  of  batteries  such  as  alkaline, 
carbon-zinc,  or  zinc-air. 

However,  EPA  is  aware  that  the 
mercury-,  and  cadirium-containing 
battery  infrastructure  is  being 
developed,  and  tha'  mercun  -oxide, 
silver-oxide,  and  nickel-cadmium 
batteries  are  currently  being  collected 
and  recycled  to  a  small  extent  in  some 
parts  of  the  country  (Refs.  5,  7, 12,  and 
16).  Mercury-  and  cadmium  containing 
batteries  are  being  collected  by  way  of 
household  hazardous  waste  collection 
days,  permanent  household  hazardous 
waste  drop-off  sites,  and  cur  oside 
collection  programs  offered  by 
mimicipalities  and  commimities 
throughout  the  United  States.  In 
addition,  some  battery  manvfacturers 


have  established  collection  programs  at 
retail  stores  that  sell  batteries  in  some 
States,  and  in  some  cases,  have  reverse 
distribution  programs  for  consumers  to 
mail  back  used  batteries  to 
manufacturers. 

3.  State  laws.  As  was  the  case  when 
the  Agency  attempted  to  regulate  lead- 
acid  batteries,  numerous  State  laws  exist 
which  address  not  only  lead-acid 
batteries,  but  cadmium-  and  mercury- 
containing  battery  disposal,  sale, 
labeling,  and  collection  (Refs.  2,  8, 10, 
16,  and  17).  Six  States  prohibit  disposal 
of  either  nickel-cadmium,  meroiric- 
oxide,  or  silver-oxide  batteries  in 
municipal  solid  waste.  In  addition, 
some  States  require  mercuric-oxide  (8 
States),  nickel-cadmium  (12  States),  and 
silver-oxide  (3  States)  batteries  to  be 
collected,  or  a  collection  program  must 
be  developed.  This  would  ensure  that 
batteries  do  not  enter  mimicipal  solid 
waste,  but  rather  are  disposed  of  in  a 
hazardous  waste  facility  or  recycled. 

In  addition,  12  States  require  nickel- 
cadmium  batteries  to  be  labeled 
indicating  that  they  are  recyclable, 
contain  cadmium,  and  should  be 
disposed  of  properly,  thus  helping  to 
keep  these  batteries  out  of  mimicipal 
solid  waste  landfills  and  incinerators.  A 
number  of  States  have  placed  further 
restrictions  on  mercuric-oxide,  carbon- 
zinc,  and  alkaline  batteries.  Several 
States  have  banned  the  sale  of  those 
alkaline  (six  States)  and  carbon-zinc 
(four  States)  batteries  that  contain  more 
than  0.025  percent  mercury  by  weight. 
Seven  States  also  have  banned  the  sale 
of  mercuric-oxide  batteries. 

Thirty-five  States  prohibit  the 
disposal  of  lead-acid  batteries  in 
municipal  soUd  waste,  and  require 
mandatory  take  back  of  the  batteries  by 
retailers  and  other  facilities.  The  1991 
recycling  rate  for  lead-acid  batteries  was 
over  95  percent  (Ref.  4). 

The  actions  taken  by  various  States 
regarding  lead-,  cadmium-,  and 
mercury-containing  batteries,  are 
indicative  of  rapidly  growing  State 
collection  and  recycUng  programs,  even 
in  the  absence  of  a  Federal  deposit 
system.  The  development  of  these  State 
programs  also  encourages  the  recycling 
infrastructure  to  grow  and  expand. 

4.  Reduction  in  battery  mercury 
content.  The  nature  of  the  batteries 
entering  the  municipal  waste  stream  is 
also  changing.  Battery  manufacturers 
have  reduced  the  amount  of  mercury 
contained  in  primary  batteries  by  over 
75  percent  between  1984  and  1989  (Ref. 
15).  "Hie  mercury  content  of  alkaline 
and  carbon-zinc  batteries,  the  batteries 
found  in  the  greatest  quantity  in  the 
municipal  waste  stream,  has  been 
reduced  by  approximately  95  percent. 
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These  tv'pes  of  batteries  now  cxntain 
approxim«l«iy  0.025  percant  maroiry  by 
vw^ght  (Reft.  1  «Dd  16).  in  addition, 
acccffding  to  bsttary  raanulacturars, 
mercuric-oxidB  bBttehds,  which  contain 
the  greatest  amount  of  mercury.  ar« 
being  pbaaed-out  of  the  market.  Battery 
manubctuTBra  will  likely  stop  selling 
small  mercuric-Qxids  batteries  by  the 
roid-1990s  (Rsl  ll  These  acticms  ttkan 
by  battery  manufacturers  wili  contribute 
to  a  decreaae  in  the  amount  of  menmry 
entering  municipal  sobd  wast& 

ni.  Issues  for  Conunaut 

Although  tbe  Agaocy  did  not  find  that 
a  deposit  od  lead-,  mercury-,  or 
cadmiuro-containii>g  batteries  is 
necessary  at  this  Lime.  EPA  is  interested 
in  receiving  comments  on  whether 
battery  labeling  would  aid  in  the 
development  of  the  battery  recycling 
system.  While  many  Slate  laws 
currently  require  various  types  of 
batteries  to  be  labeled.  EPA  requests 
comments  on  whether  a  national  battery 
labeling  requirement  would  further 
facilitate  the  collection  and  recycling  of 
those  batteries.  Two  industry  groups, 
the  Battery  Council  International  and 
the  Portable  Rechargeable  Battery 
Association,  have  already  developed  a 
uniform  voluntary  industry  labeling 
standard  for  lead-  and  cadmium- 
containing  batteries  respectively  (Refs.  3 
and  9). 

It  appears  that  an  iiupedimeol  to 
battery  recycling  nlay  be  the  difficulty  of 
identifying  and  sorting  recyclable 
batteries.  The  Agency  is  seeking 
information  on  whether  labeling 
batteries  with  a  recycling  symbol,  or 
color-coding,  would  aid  consumers  in 
recognizing  those  batteries  whicii  are 
recyclable,  and  facilities  that  collect 
batteries  for  disposal  in  distinguishing 
the  different  types  of  batteries  which 
require  different  recycling  technologies. 
This  may  assist  in  preventing  batteries 
from  entering  the  municipal  waste 
stream.  At  the  same  time.  EPA 
recognizes  that  some  uses  of  the  term 
"recyclable"  on  labels  (or  other  aspects 
of  product  marketingj  may  be 
considered  misleading,  especially  if 
there  are  no  convenient  collection 
opportunities  for  the  product  in  some 
geographic  areas.  EPA  requests 
comment  on  the  ciroimstances  under 
which  it  would  be  appropriate  for  use 
of  the  term  "recyclable,"  and  on 
whether  the  goal  of  distinguishing 
battery  types  could  be  better  served  by 
a  numerical  or  color-coding  scheme, 
rather  than  by  use  of  the  term 
"recyclable"  or  generic  recycling 
symb(^. 

Based  on  the  information  and 
comments  received  by  the  Agency,  EPA 


may  hold  a  public  meting  within  the 
next  year  to  discuss  this  tame  further. 
Such  a  public  meeti.ng  would  be 
announced  in  tbe  FedenI  ftagiater. 

rV.  Confidentiality 

A  person  may  asaert  a  claim  of 
business  confidentiality  for  any 
information,  including  public 
commects,  submitted  to  EPA  in 
ocHuwction  with  this  notice.  Any  person 
who  submits  a  comment  for  which  a 
claim  of  business  confidentiality  is 
made,  m^st  also  submit  • 
nonconfidential  version  that  can  be 
made  available  to  tbe  public.  Any  claim 
of  confidentiality  roust  accompany  the 
information  when  it  is  submitted  to 
EPA.  Parsons  may  claim  information 
business  confidential  by  circling, 
bracketing,  or  underlining  it,  and 
marking  it  with  '•CO>ffTDENTTAL"  or 
some  other  appropriate  designation. 
EPA  will  disclose  information  subject  to 
a  claim  of  business  coafidentiality  only 
to  the  extent  permitted  by  section  14  of 
TSCA  and  40  CFR  part  2,  subpart  B.  If 
a  person  does  not  assert  a  claim  of 
confidentiality  for  information  at  the 
time  it  is  submitted  to  EPA,  the  Agency 
may  make  the  information  public 
without  further  notice  to  that  person. 

V.  Administrative  Record 

EPA  has  estabhshed  a  record  under 
Docket  Control  Number  OPPTS-211033 
to  support  this  decision  which  consists 
of  the  petition  and  other  documents 
listed  below  under  Unit  VI  of  this 
docimMot.  A  public  version  of  the 
record  which  does  not  contain 
confidential  business  information  is 
available  in  the  TSCA  Nonconfidential 
Information  Center  (NOC),  abo  known 
as  the  TSCA  Puhbc  Docket  Office,  from 
8  a.m.  until  noon  and  1  p.m.  until  4 
pjn.,  Monday  ihroiigh  Friday  exc^t 
legal  hoUdays.  TSCA  NQC  is  located  in 
Rm.  E-G102,  401  M  St.,  SW.. 
Washington.  DC  2046a 

VI.  References 

1.  Balfour,  Raymond  L  National 
Electrical  Manufacturers  Association. 
Mercury.  Batteries  and  MSW.  For 
Presentation  at  the  86th  Annual  Meeting 
and  Exhibition,  Denver,  Colorado.  June 
13-18,  1993. 

2.  Battery  Council  International. 
Summary  of  Lead-add  Battery  Laws. 

3.  Battery  Council  International.  News 
Bulletin.  April  1990. 

4.  Battery  Council  International.  1991 
National  Recycling  Rate  Study.  Prepared 
by  Smith,  Bucklin  and  Associates  Inc 
April  1993. 

5.  Cohen,  Susan.  Recycling  Nickel- 
cadmium  Batteries.  Resource  Recycling. 
April  1993. 


6  Emmons,  |ohn.  Petitiaa  to  EFA 
Administrator  Carol  Browner  for  the 
Implementation  of  a  Mandatory  DepesH 
on  Batteries  Pursuant  to  the  Toxic 
Substances  Cootrol  Act  May  27. 1993. 

7.  Johnson,  Randy,  and  Carl  Hirth. 
Collecting  Household  Batteries.  Waste 
Age.  June  1990. 

8.  National  Electrical  Manufacturers 
Association.  Consumer  Mercury  Button 
Cell  Batteries.  May  25.  1993. 

9.  Portable  Rechargeable  Battery 
Association.  Labeling  Committee. 
Voluntary  Uniform  Industry  Standards 
for  Small  Sealed  Lead-acid  and  Nkkel- 
cadmium  Rechargeable  Batteries. 

10.  Portable  Rechargeable  Batter; 
Association.  Small  Sealed  Rechargeable 
Battery  Colledion  Programs,  and 
Summary  of  State  Nickel-cadmium  and 
Small  Sealed  Lead-acid  Battery  Labeling 
Regulations.  June  10, 1993. 

11.  United  States  Environmental 
Protection  Agency,  Office  of  Solid 
Waste.  Characterization  of  Products 
Containing  Lead  and  Cadmitnn  in 
Municipal  Solid  Waste  in  the  United 
States.  1970  to  2000.  Executive 
Summary  and  Chapter  1.  Lead  and 
Cadmium  in  Municipal  Solid  Waste: 
Overview  and  Summary.  )anuary  1989. 
EP  A/530-S  W-89-01  SB. 

12.  United  States  Environmental 
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Planning  and  Standards.  Municipal 
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Protection  Agency.  Office  of  Toxic 
Substances.  Establishment  and  Open 
Meeting  of  the  Negotiated  Rulemaking 
Advisory  Committee  for  Lead  Add 
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15.  United  States  Environmental 
Protection  Agency,  Office  of  Research 
and  Development  Achievements  in 
Source  Reduction  and  Recycling  for  Ten 
Industries  in  the  United  States. 
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16.  United  States  Environmental 
Protection  Agency.  Office  of  Solid 
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December  1992.  EPA/53(MC-92-006. 
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Protection  Agency,  Office  of  Solid 
Waste  and  Emergency  Response. 
Characterization  of  Products  Containing 
Mercxiry  in  Municipal  Solid  Waste  in 
the  United  States.  1970  to  2000.  April 
1992.  EPA/530-R-92-013. 

19.  United  States  Environmental 
Protection  Agency,  Office  of  Solid 
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Dated:  August  26, 1993. 
Victor }.  Kimm. 

Acting  Assistant  Administrator  for 
Prevention,  Pesticides  and  Toxic  Substances. 
IFR  Doc.  93-21406  Filed  9-2-93;  8:45  am] 
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DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Health  Care  Financing  Administration 

42  CFR  Part  417 

I0CC-19-CN] 

RIN0»3»-AE25 

Health  Maintenance  Organizations: 
Organizational  Structure  and  Services 

AGENCY:  Health  Care  Financing 
Administration  (HCFA),  HHS. 
ACTION:  Correction  notice. 

SUMMARY:  This  document  corrects 
regulatory  citations  in  the  preamble  of  a 
notice  of  proposed  rulemaking  that  we 
issued  in  the  Federal  Register  on  July 
15, 1993  (56  FR  38170).  The  notice 
proposed  to  amend  the  HCFA 
regulations  governing  requirements  for 
health  maintenance  organizations  that 
are  Federally  qualified  (FQHMOs)  to 
incorporate  changes  made  by  the  Health 
Maintenance  Organization  Amendments 
of  1988  pertaining  to  the  definition  of  an 
FQHMO,  requirements  for  providing 
physician  services  as  basic  health 
services,  and  requirements  for  fiscal 
soundness  and  insolvency  protection. 
FOR  FURTHER  INFORMATION  CONTACT: 
Mary  Robinson,  (410)  966-4672. 
SUPPLEMENTARY  INFORMATION:  In  FR 
Doounent  No.  93-15607,  issued  in  the 
Federal  Register  on  July  15, 1993  (58  FR 
38170-38184),  we  inadvertently 
included  in  several  sections  of  the 
preamble  erroneous  citations  to 
regulation  sections  that  we  proposed  to 
amend.  In  these  several  sections,  we  did 
not  recognize  redesignations  included 
in  organizational  changes  made  to  42 
CFR  part  417  and  contained  in  another 


final  document  wi'ii  comm  mt  period 
published  on  the  same  date  in  the 
Federal  Register  (OCC-15-^,  58  FR 
38062).  These  erro-s  were  c  snfined  to 
the  preamble;  the  proposed  regulation 
text  contained  the  correct  r  designated 
regulation  citations. 

I.  Corrections  to  Snction  11  if  the 
Preamble 

We  are  correcting  the  Ian  juage  of 
section  II  of  the  preamble 
(Reorganization  of  the  Regi  lations) 
which  appears  in  tie  first  e  nd  second 
columns  on  page  38171  to  i  efer  to  the 
publication  of  the  ^organi:  ation 
changes  made  in  CCC-15-/C.  The 
corrected  section  is  change  i  to  read  as 
follows: 

"On  October  17, 1991,  w )  published 
a  final  rule  in  the  Federal  register  (56 
FR  51984)  which  amended  42  CFR  part 
417  of  the  HCFA  rules.  Specifically,  this 
final  rule— 

•  Removed  certtin  subp.  rt  headings, 
undesignated  centered  hea  lings,  and 
most  obsolete  provisions; 

•  Redesignated  several  sections  to 
make  room  for  adding  new  rules  in 
logical  order;  and 

•  Designated  the  remain  ng  content 
under  15  new  subpart  heac  ings. 

The  publication  of  the  O.-tober  17, 
1991,  final  rule  was  the  firtt  step  in  a 
HCFA  project  to  siTiplify,  ( larify,  and 
update  the  regulations  on  { repaid 
health  care.  Elsewhere  in  tlds  issue  of 
the  Federal  Register  (58  FF  38062, 
OCC-15-FC,  Medi::are  Pro',ram;  Health 
Maintenance  Orgaiization;  Technical 
Amendments),  we  have  mede  further 
reorganization  and  redesigiiation 
changes  to  part  41".  References  in  this 
NPRM  are  based  on  the  chtnges  made 
by  the  October  1951  final  rile  and 
changes  made  by  C)CC-15-FC. 

II.  Corrections  to  Section  L I  of  the 
Preamble 

We  are  making  tie  follov  ing 
corrections  to  section  III,  FQHMO  ■ 
Organizational  Strictures,  if  the 
preamble.  For  the  benefit  o '  the  reader, 
we  include,  following  the  explanation  of 
individual  corrections,  the  intire 
corrected  language  of  Sectii  m  III  of  the 
preamble. 

On  page  38172,  column  cne,  lines  58 
and  59,  "Additional  requin  ments  to 
§  417.107  (redesigi  ated  as  ]  roposed 
§  417.120),"  is  conected  to  -ead 
"additional  requirements  tc  §417.126,". 

On  page  38172,  column  t  vo,  line  four, 
the  citation  "§417  120(q)"  s  corrected 
to  read  "§  417.126(f)". 

On  page  38172,  column  tiree^ 

•  Lines  10-12,  tie  dtaticn 
"§417.107(a)(l)(i)  through  iii) 
(redesignated  as  proposed 


§  417.120(a)(1)  through  (3)"  is  corrected 
to  read  "§  417.120(a)(l)(i)  through  (iii)". 

•  Lines  37  and  38,  the  phrase 
"specified  in  proposed  redesignated 

§  417.120(a)(1)  through  (3)"  is  corrected 
to  read  "specified  in  §  417.120(a)(l)(i) 
through  (iii)". 
On  page  38173,  column  one — 

•  Line  3,  the  citation  "redesignated 
§  417.120(m)"  is  corrected  to  read 
"§417.126". 

•  Lines  59-60,  the  citation 

"§  417.107(a)(3)  (redesignated  as 
proposed  §  417.120(c))"  is  corrected  to 
read  "§417.122". 
On  page  38173,  column  two — 

•  Lines  17-18,  the  citation  "proposed 
redesignated  §  417.120(c)"  is  corrected 
to  read  "§417.122". 

•  Lines  49-52.  the  phrase  "through  a 
proposed  revision  to  §  417.107(a)(2) 
(redesignated  as  proposed 

§  417.120(d)(3)),"  is  corrected  to  read 
"through  a  proposed  revision  to 
§  417.124(a)(3),". 
On  page  38173,  column  three — 

•  Lines  13  and  14,  the  citation 

"§  417.107(c)  (redesignated  as  proposed 
§  417.120(g)),"  is  corrected  to  read 
"§417. 124(b)". 

•  Under  the  heading  "D.  Additional 
Proposed  Changes  to  the  Regulations," 
the  second  bullet  paragraph  is  removed 
in  its  entirety.  This  change  was  made  by 
0CC-15-FC. 

CORRECTED  LANGUAGE  OF  SECTION  IH 
OF  PREAMBLE 

III.  FQHMO  Organizational  Structures 

A.  Program  Description 

Section  1301(a)  of  the  HMO  Act 
contains  the  requirements  for  the 
organizational  structure  of  an  FQHMO. 
Prior  to  the  enactment  of  Public  Law 
100-517,  an  FQHMO  was  required  to  be 
organized  as  a  separate  "legal  entity" 
that  met  specific  requirements, 
including  that  it  provided  all  its 
enroUees  with  a  prescribed  package  of 
health  benefits,  known  as  basic  health 
services.  (Basic  health  services  are 
defined  in  section  1302(1)  of  the  HMO 
Act  and  42  CFR  417.1  of  our 
regulations.)  If  the  HMO  desired  to  offer 
other  health  benefit  packages  that  did 
not  meet  the  requirements  for  basic 
health  services,  it  was  required  to 
establish  a  separate  legal  entity  through 
which  to  offer  the  other  packages. 
Likewise,  the  separate  legal  entity 
requirement  precluded  a  corporation  or 
other  legal  entity  from  offering  an 
FQHMO  in  addition  to  its  non-qualified 
business  health  plans  or  "products." 

B.  Legislative  Changes 

Section  2  of  Public  Law  100-517 
amended  section  1301(a)  of  the  HMO 
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Act  by  red«fining  an  FQHMO  ts  a 
"public  or  private  entity  that  is 
organized  under  the  lawrs  of  any  State" 
instead  of  a  "legal  entity."  In 
Congraasional  reports  that  accompanied 
the  legislation,  the  House  and  Senate 
committees  indicated  that  FQHMOs  and 
insurance  companies  could  compete 
more  efiectively  if  aliowed  to  offer  a 
range  of  health  benefit  {Mckages  or 
products.  (Sen.  Rept.  No.  304, 100th 
Cong.,  2nd  Sesa.  S  (1988).  and  H.R. 
Rept.  No.  417. 100th  Cong.,  1st  Sess.  6 
(19B7).)  The  reports  indicate  that  these 
entities  should  be  able  to  offer  such 
options  without  the  burden  of 
establishing  a  separate  corporation  for 
each  health  benefit  package  or  product. 

While  the  legislative  history  of  the 
statutory  anModments  indicates  that 
Congress  intended  to  provide  entities 
more  flexibility  to  operate  an  FQHMO 
in  canfunction  with  other  health  benefit 
products  without  being  separately 
incorporated,  the  legislation  made  only 
a  narrow  change  in  the  deGnition  of  an 
FXJHMO.  It  lea  most  of  the  soecific 
requirements  in  title  XIII  of  uie  HMO 
Act  unchaitged.  This  indicates  that 
Congress  also  wanted  to  preserve  all  of 
the  protections  afforded  by  the  statute  to 
FQHMO  anroUees.  Therefore,  while  we 
are  proposing  to  provide  FQHMOs  with 
the  increased  organizational  flexibiUty 
we  believe  was  intended  by  the 
statutory  changes,  we  have  also 
included  provisions  designed  to  assure 
that  FQHMOs  continue  to  comply  with 
all  title  Xni  requirements  for  Federal 
quaUfication. 

C.  Proposed  Changes  to  the  Regulations 

The  amendments  made  by  Public  Law 
100-517  concerning  the  organizational 
structures  of  FQHMOs  will  affect 
several  areas  of  our  regulations.  This  is 
due,  in  part,  to  the  fact  that  although 
FQHMOs  will  be  allowed  to  organize 
under  various  organizaticHMl  structures, 
our  regulations  must  ensure  that  the 
FQHMOs  continue  to  meet  all  Federal 
qualification  requirements  specified  in 
section  1301  of  the  HMO  Act  and  42 
CFR  part  417,  regardless  of  how  the 
PXJHMO  is  organized. 

If  an  FQI^iMO  is  organized  as  a 
component  of  a  legal  entity,  rather  than 
as  a  separate  legal  entity,  a  number  of 
legal  and  enforcement  issues  arise. 
These  issues  include;  (1)  Keeping  the 
FQHMO  distinct  from  the  entity's  other 
components;  (2)  determining  the 
responsibihties  of  the  legal  entity  and 
tbe  PC^IMO  in  meeting  financial  and 
other  requirements  for  Federal 
qualification;  and  (3)  assuring  that  the 
financial  status  of  other  components  of 
a  legal  entity  does  not  have  an  adverse 
impact  on  the  enroUees  of  the  FQHMO. 


To  conform  otir  regulations  to  the 
amendoMnte  mada  by  PuUic  Law  100- 
517,  while  addressing  tha  legal  and 
enforcament  isauas  raised  by  the 
amendments  we  propoaa  to^ 

•  Modify  the  definition  of  an  FQHMO 
and  make  other  technical  changes  in 
order  to  incorporate  the  additional 
organizational  structures  now 
permissible; 

•  Add  requiremants  that  would 
distinguish  Uie  FQHMO  Uiat  is  a 
component  of  a  lagal  entity  from  other 
health  benefit  packages  that  the  legal 
entity  may  offer; 

•  Add  ciarificatioos  ddineating  the 
responsibihties  of  the  legal  entity  and 
the  FQHMO  that  is  a  coropoDent  of  a 
legal  entity  for  meeting  the  financial 
requirements  of  the  FQHMO  oooiponent 
(for  example,  fiscal  soundness, 
insolvency  protection,  and  disclosure 
requirements);  and 

•  Add  provisions  that  will  require  the 
FX^IMO  to  have  authority  to  contract 
with  providers  and  subscribers  when 
the  FQHMO  is  a  component  of  a  legal 
entity. 

Definition  of  an  FQHMO— We 
propose  to  revise  42  CFR  417.1  to 
redefine  the  term  "HMO"  to  include  the 
FQHMO  that  is  a  separate  legal  entity  as 
traditionally  permitted,  the  FC^iMO 
that  is  a  component  of  a  legal  entity,  and 
the  FQHMO  that  is  a  legal  entity  with 
organizational  components  that  offer 
other  health  benefit  packages.  In 
addition,  where  appropriate,  we 
propose  to  modify  references  to  the 
FQHMO  to  include  legal  entities  that 
have  an  FQHMO  component  We  are 
also  proposing  to  delete  the  existing 
provdsion  in  $417,101  (e)  that  prohibits 
FQHMOs  from  offering  non-  Federally- 
qualified  health  benefits  packages. 

Unless  otherwise  specified,  any 
reference  in  the  proposed  regulations  to 
an  "HMO  or  legal  entity  of  which  the 
HMO  is  a  component"  moans  that  the 
HMO  is  responsible  in  the  first  instance 
for  meeting  the  requirement.  However, 
if,  as  a  practical  or  legal  matter,  it  is 
impossible  for  the  HMO  to  do  so  when 
it  is  a  component  of  a  legal  entity,  then 
the  legal  entity  will  be  held  responsible. 
It  is  not  otherwise  discretimary  with 
the  HMO  whether  it  or  the  legal  entity 
will  meet  any  given  remnr^ment. 

Distinguishing  the  Ft^MO  Product— 
In  part,  the  FQHMO  can  be 
distingijished  from  non-Federally- 
qualified  HMOs  by  a  particular  set  of 
operational  characteristics,  including  a 
clearly  defined  delivenr  system  that 
ensures  care  is  available  and  accessible 
in  a  specific  service  area,  separate 
marketing  materials,  community  rated 
premiums,  profit  and  loss  statements, 
and  plan-specific  operational  data. 


Because  the  statutory  amendments 
allow  an  FQHMO  to  be  a  component  of 
a  legal  entity,  we  are  propoaing  to  add 
additional  requirements  to  §  417.126. 
which  deals  with  the  organization  and 
operation  of  an  FQHMO.  These 
requirements  are  naeded  to  distinguish 
the  FQHMO  from  non-Fedarally- 
qualified  components  of  the  legal  entity 
that  may  offiar  health  benefits.  These 
propoaed  requirements  allow  us  to 
recognize  the  new  organizational 
structiires  for  FQHMOs  while  assuring 
compliance  with  all  other  requirements 
for  Federal  qualification. 
Specifically,  we  propose  to— 
Add  a  new  §  417.126(f),  which 
requires  that  if  the  FQHMO  offisrs  or  is 
part  of  a  legal  entity  that  offers  other 
health  benefit  plans,  the  FQHMO 
must — 

•  Be  a  distinct  compooant  that  is 
clearly  differentiated  from  the  other 
health  benefit  plans; 

•  Have  processes  and  records  in  placa 
that  allow  the  entity  to  separately 
identify  the  enroUees  of  the  FQHMO  at 
all  times;  and 

•  Have  a  distinct  name  that 
differentiates  it  from  other  health 
benefit  packages  offered  by  the  legal 
entity  in  the  FQHMO  service  area. 

We  believe  these  additional 
requirements  are  necessary  to  maintain 
the  integrity  of  the  Federal  qualification 
program,  to  ensure  that  FQHMOs  are  in 
compliance  with  statutory  and 
regulatory  requirements,  and  to  enable 
Federal  regulators  to  monitor  and 
enforce  program  requirements.  For 
example,  we  are  proposing  that  the 
enrollment  of  the  FQHMO  must  be 
separately  identifiable  because  the 
statute  requires  the  FQHMO  to  provide 
basic  and  supplemental  health  services 
to  "its  enrollises."  Further,  these 
enrollees  are  assured  of  certain 
protections  that  the  entity  might  not 
extend  to  enroUees  in  other  health 
benefit  packages.  If  the  legal  entity  does 
not  separate  the  enrollees  of  its  quahfied 
and  non-qualified  health  benefits 
components — by  its  own  choice  or  as  a 
result  of  State  law — then  the 
organizational  structure  is  legally 
impermissible  for  Federal  qualification. 

The  distinct  namf>  requirement  is 
intended  to  differentiate  the  benefits 
offered  by  the  FQHMO  from  other 
health  benefit  packages  or  products 
offered  by  the  entity  in  the  service  area. 
The  distinct  name  also  will  promote 
consumer  and  employer  recognition  of 
the  FQHMO  as  a  discrete  component.  It 
will  help  eliminate  consumer  and 
employer  confusion  between  the 
benefits  offered  by  the  component  tiiat 
is  Federally  qualified  and  the  other 
benefit  padcages  offered  by  the  legal 
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entity.  In  addition,  it  will  aid  employers 
to  detennine  which  entities  or 
components  of  entities  will  enable  them 
to  comply  with  section  1310  of  the 
HMO  Act,  which  requires  certain 
employers  to  offer  Federally-qualified 
HMOs  under  an  employer-sponsored 
health  benefits  plan. 

In  seeking  cl^ty  for  the  consumer 
and  the  employer,  we  do  not  propose 

{>rohibiting  the  use  of  the  name  of  the 
egal  entity  in  the  FXJHMO's  name,  or 
use  of  the  FQHMO's  name  in  the  name 
of  the  non-qualified  component.  In  fact, 
use  of  the  legal  entity's  name  may  help 
the  consumer  to  differentiate  among 
FQHMOs.  and  between  FQHMOs  and 
other  health  benefit  packages  being 
offered  in  the  service  area  marketplace 
by  various  companies. 

Meeting  Financial  Requirements — We 
believe  the  cxurent  regulations  at 
§417.120(a)(l)(i)  through  (iii)  generally 
are  adequate  for  demonstrating  the  fiscal 
soundness  of  organizations  that  offer  an 
FQHMO  hne  of  business  and  FQHMOs 
that  diversify  and  offer  non-qualified 
health  benefits  packages.  These 
regulations  currently  require  that  each 
FQHMO  have  a  fiscally  sound  operation 
as  demonstrated  by  (1)  total  assets  being 
greater  than  total  unsubordinated 
liabilities;  (2)  sufficient  cash  flow  and 
adequate  liquidity  to  meet  obligations  as 
they  become  due;  and  (3)  a  net  operating 
surplus. 

Under  this  rule,  we  are  not  changing 
the  nature  of  these  fiscal  soundness 
requirements,  but  rather  we  are 
specifying  the  entities  that  are 
respcmsible  in  situations  where  the 
FQHMO  is  not  a  separate  legal  entity. 
Where  a  legal  entity  operates  an 
FQHMO  as  one  component  of  its 
business,  we  propose  to  require  that  the 
legal  entity,  rather  than  the  FQHMO, 
meet  the  financial  requirements 
specified  in  §417.120(a)(l)(i)  through 
(iii)  for  the  FQHMO.  An  FQHMO  that 
develops  and  operates  non-quahfied 
health  benefit  packages  will  be  treated 
as  a  legal  entity  with  an  FQHMO 
coAiponent.  By  permitting  the  legal 
entity  to  meet  the  financial 
requirements  for  Federal  quaUfication. 
while  leaving  responsibility  for  the 
programmatic  requirements  to  the 
FQHMO  component,  the  proposed  rules 
ere  consistent  with  the  statutory 
language  and  legislativ*  history  of 
Public  Law  100-517. 

We  must  look  to  the  legal  entity  ifor 
meeting  the  fiscal  soundnei>s 
requirements  in  this  situation  because 
the  financial  viability  of  the  FQHMO  is 
sustained  by  the  financial  health  of  the 
legal  entity.  Overall,  it  is  the  assets, 

ftrofits.  and  net  operating  surplus  of  the 
egal  entity  that  ensures  the  K^HMO's 


ability  to  continue  c  peration.  Therefore, 
we  are  interested  in  the  fiscaJ  soundness 
of  the  legal  entity.  Ix  general,  we 
propose  to  require  t  le  same  f  nancial 
reporting  as  specified  in  curr  ^nt 
regulations,  except  that  the  ii  formation 
will  be  about  the  le^  al  entity.  The  only 
additional  reporting  requiren  ent  we 
anticipate  is  a  profit  and  loss  statement 
for  the  FQHMO  con  ponent.  ^  Ve  would 
request  this  information  und(  r  the 
existing  reporting  authority  ii  i 
§  417.126,  but  on  an  annual  b  isis  rather 
than  quarterly. 

For  FQHMOs  that  are  orgai  ized  as  a 
legal  entity  and  ther  develop  non- 
qualified benefit  packages,  th )  new 
requirements  will  atiply.  Tha  is,  the 
legal  entity  that  incj  udes  botl  the 
FQHMO  and  its  oth  n  busine:  s  must 
meet  the  fiscal  soundness  req  lirements. 
We  anticipate  requiring  an  an  nual  profit 
and  loss  statement  c  f  the  FQl  MO 
business  in  addition  to  tha  fii  ancial 
reports  routinely  submitted  b  f  the  legal 
entity. 

We  propose  to  recuire  that,  if  the  legal 
entity  that  operates  in  FQHMO 
component  has  not  earned  a  i  umulative 
net  operating  surpli  s  during  he  three 
most  recant  fiscal  ye.ars,  did  i  ot  earn  a 
net  operating  surpli  s  during  he  most 
recent  fiscal  year,  or  does  not  have  a 
positive  net  worth,  I  must  su  jmit  a 
business  plan  satisfactory  to  HCFA.  The 
plan  must  include  e  statement  of 
projected  revenues  ind  exper  ses  for  the 
operations  of  the  le\  al  entity  md  must 
demonstrate  the  leg^  entity's  abihty  to 
achieve  net  operatii  g  surplus  3S.  Where 
an  HMO  componen  is  applyi  ng  for 
Federal  quahficatio  i,  we  pro ;>o8e  to 
require  profit  and  Ic  ss  statam  mis  on  the 
applicant  HMO  in  addition  tc  the  legal 
entity.  We  believe  tJiese  reqw  rements 
are  necessary  to  ass  ue  the  SetTetary 
that  the  FQHMO  is  inanciall '  sound, 
even  though  the  FQ  IMO  ma;  have  been 
determined  to  have  adequate  cash  flow. 
The  financial  performance  of  either  the 
legal  entity  or  the  P^HMO  ccmponent 
may  be  an  indicator  of  emerg  ng  quality 
of  care  problems  in  "iie  Federilly- 
qualified  health  plan. 

The  FQHMO  that  is  itself  a  legal 
entity,  or  the  legal  entity  of  which  the 
FQHMO  is  a  component,  muft  comply 
not  only  with  the  fi.'cal  soundness 
requirements  but  aLo  with  the 
following  requirements  of  the  HMO  Act: 

•  Have  adequate  provision  against  the 
risk  of  insolvency;  end 

•  Comply  with  fi  lancial  d  sclosure 
requirements  incluc  ed  in  section  1318 
of  the  HMO  Act. 

Where  a  legal  ent  ty  oper«t3S  an 
FQHMO  componen  .  the  legf  1  entity 
will  be  required  to  laeet  the  ( urrent 
requirements  in  $4'  7.122  co penning 


protection  of  enrollees.  If  the  FQHMO  is 
separately  incorporated,  as  required  in 
some  States,  there  is  no  problem 
anticipated.  That  is  because  if  a 
separately  incorporated  FQHMO 
became  insolvent,  only  one  set  of 
enrollees  has  claims.  However,  we  are 
concerned  that,  under  the  newly 
permissible  organizational  structures. 
the  FQHMO  may  not  be  able  to  protect 
its  enrollees  in  the  event  of  insolvency 
if  it  is  not  separately  incorporated.  If  the 
legal  entity  offers  other  health  benefit 
packages,  or  operates  unrelated 
businesses,  there  is  no  guarantee,  imder 
existing  regulations,  that  the  enroUees  of 
the  FQHMO  will  be  given  special 
protection  or  priority.  For  example, 
bankruptcy  court  does  not  distinguish 
among  the  financial  obligations  of 
unrelated  businesses. 

Because  section  1301(c)  of  the  HMO 
Act  currently  requires  that  special 
protections  for  enrollees  of  FQHMOs 
must  be  secured,  we  are  proposing  to 
revise  S  417.122  to  impose  a  more 
stringent  insolvency  protoction 
requirement  when  the  FQHMO  is  a 
separate  line  of  business  and  is  not 
separately  incorporated.  Under  the  new 
requirement  the  legal  entity  will  be 
required  to  establish  a  special  reser\'e 
for  FQHKiO  expenses  not  covered  under 
other  insolvency  protection 
arrangements. 

We  nave  also  clarified  existing 
regulations  to  state  that  trust  agreements 
requiring  approval  of  State  officials  are 
acceptable  arrangements  for  uncovered 
Uabilities.  Such  trust  agreements  have 
been  accepted  by  HCFA  in  the  past  and 
we  believe  that  our  regulations  should 
clarify  this  position. 

Additional  Obligations  of  the 
FQHMO — The  various  organizational 
structures  that  will  now  be  available  to 
FQHMOs  make  it  necessary  to  rJarify 
certain  obligations  of  Lhe  FQHMO, 
particularly  when  the  FQHMO  is  a 
component  of  a  legal  entity.  One  such 
obligation  concerns  contracting 
responsibility  for  purposes  of  provider 
and  subscriber  contracts  iii  the  situation 
where  a  legal  entity  both  operates  an 
FQHMO  component  and  offers  other 
non-qualified  health -benefits  as  welL 
We  have  clarified,  through  a  proposed 
revision  to  §  417.124(a)(3),  that  if  the 
FQHMO  is  not  itself  a  legal  entity,  it 
must  be  managed  by  an  executive  who 
has  the  authority  to  bind  the  legal  entity 
in  contracts.  The  effect  of  this  new 
requirement  is  that  the  obligation  to 
fulfill  the  terms  of  the  contract  will  be 
with  the  FQHMO,  even  though  the  legal 
entity  is  accoimtable  if  the  FQHMO  fails 
to  perform. 

Specifically,  there  must  be  at  least  one 
official  of  the  FQHMO  component  who 
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has  the  delegated  authority  to  bind  the 
legal  entity  with  respect  to  the  following 
existing  requirements  and  actions: 

•  Assumption  of  hill  financial  risk  on 
a  prospective  basis; 

•  Arrangements  for  health  care 
services  that  are  necessary  to  meet  the 
requirements  of  title  XIII  of  the  HMO 
Act  as  they  pertain  to  the  benefits 
package  and  the  delivery  system; 

•  Establishment  of  subscriber 
contracts;  and 

•  Arrangements  to  protect  enrollees 
in  the  event  of  insolvency. 

D.  Additional  Proposed  Changes  to  the 
Regulations 

In  addition  to  the  above  changes,  we 
are  also  proposing  the  following 
conforming  changes: 

•  We  propose  to  modify  §417. 124(b). 
full  and  fair  disclosure,  to  assure  that, 
where  applicable,  all  interested  parties, 
including  current  or  prospective 
enrollees  of  the  FQHMO,  are  aware  that 
the  FQHMO  (1)  offers  non-qualified 
health  benefit  packages  through  a 
separate  component,  or  (2)  is  a 
component  of  a  legal  entity  and  that 
other  health  benefit  packages  are  offered 
by  the  legal  entity.  This  is  a  mechanism 
for  assuring  that  there  is  no  confusion 
regarding  which  health  benefit  package 
is  offered  by  the  FQHMO. 

•  We  propose  to  modify  §  417.143  to 
reflect  that  a  component  of  a  legal  entity 
may  now  apply  for  qualification. 

•  We  propose  to  modify  §417.152  to 
refiect  the  new  organizational  structures 
permitted  the  FQHMO.  We  believe  that 
an  FQHMO  that  is  a  component  of  a 
legal  entity  should  inform  employers  of 
the  nature  of  the  legal  entity  of  which 

it  is  a  component  at  the  time  that  the 
dual  choice  mandate  is  submitted. 

IV.  Corrections  to  Sections  IV,  V,  and 
VII  of  the  Preamble 

On  page  38176,  column  one — 

•  Line  5,  the  citation  "§  417.107(g)"  is 
corrected  to  read  "§  417.124(g)". 

•  Lines  45  through  47  under  the 
heading  "D.  Additional  Proposed 
Changes  to  the  Regulations."  the  phrase 
"proposed  redesignated  §417.120 
(Organization  and  operation),"  is 
corrected  to  read  "subpart  C— Qualified 
Health  Maintenance  Organizations: 
Organization  and  operation,". 

On  page  38176,  column  two.  lines  35 
and  36.  the  citation  "(redesignated  as 
proposed  §  417.120(d))"  is  corrected  to 
read  "(now  in  §417.122(a)(l)(iv))". 

On  page  38176,  column  three,  under 
the  heading  "C.  Proposed  Changes  to 
the  Regulations" — 

•  Lines  16  and  17,  the  phrase  "a  new 
paragraph  (e)  to  §417.107  (redesignated 
as  proposed  §417.120)"  is  corrected  to 
read  "a  new  §417.123'. 


•  Lines  26  and  27.  the  phrase 
"changes  in  proposed  redesignated 
§  417.120(e)"  is  corrected  to  read 
"provisions  of  §  417.123". 

On  page  38177,  column  one — 

•  Lines  16  through  17,  the  citation 
"proposed  redesignated  §  417.120(e)"  is 
corrected  to  read  "§  417.123(c)". 

•  Line  61,  under  section  "VII. 
Collection  of  Information 
Requirements",  the  citations 
"417.120(b),  417.120(e),  417.120{q),"  are 
corrected  to  read  "417.120(a)(2). 
417.123(c),  417.126". 

On  page  38177,  column  two,  lines  3 
through  4,  the  citations  "417.120(b). 
417.120(e)  (3),  (7),  and  (8).  417.120(q)", 
are  corrected  to  read  "417.120(a)(2). 
417.123(c),  417.126." 

On  page  38178.  column  three,  line  41, 
the  citation  "§417.107(a)(3)(i)(d)"  is 
corrected  to  read  "proposed  revised 
§417.122(a)(l)(iv)". 

Dated:  August  23, 1993. 
Neil  J.  Slillman, 

Deputy  Assistant  Secretary  for  Information 
Hesources  Management. 
IFR  Doc.  93-21548  Filed  9-2-93;  8:45  am] 
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DEPARTMENT  OF  TRANSPORTATION 

National  Highway  Traffic  Safety 
Administration 


49  CFR  Part  571 

[Docket  No.  74-09;  Notice  33] 

RIN2127-AE39 

Federal  Motor  Vehicle  Safety 
Standards;  Child  Restraint  Systems 

AGENCY:  National  Highway  Traffic 
Safety  Administration  (NHTSA), 
Department  of  Transportation. 
ACTION:  Notice  of  proposed  rulemaking 
(NPRM). 

SUMMARY:  The  National  Highway  Traffic 
Safety  Administration  Authorization 
Act  of  1991  directed  this  agency  to 
initiate  rulemaking  on  child  booster  seat 
safety.  NHTSA  responded  to  this 
statutory  mandate  by  publishing  an 
advance  notice  of  proposed  rulemaking 
in  May  1992  and  requesting  comments 
on  several  issues  regarding  improved 
booster  seat  safety. 

Today's  document  is  the  first  of  two 
NPRM's  regarding  issues  discussed  in 
the  ANPRM.  This  notice  makes  specific 
proposals  for  addressing  issues  about 
belt-positioning  child  seats,  including 
proposals  for  promoting  the  proper  use 
of  the  seats.  Issues  relating  to  the  need 
for  a  greater  array  of  test  dummies  for 
use  in  Standard  213  compliance  tests 


will  be  addressed  in  a  subsequent 
NPRM  that  NHTSA  expects  to  publish 
shortly. 

DATES:  Comments  on  this  document 
must  be  received  by  the  agency  no  later 
than  November  2, 1993.  The  proposed 
effective  date  is  30  days  after  the  date 
of  publication  of  a  final  rule. 
ADDRESSES:  Comments  should  refer  to 
the  docket  number  and  notice  number 
and  be  submitted  in  writing  to:  Docket 
Section.  National  Highway  Traffic 
Safety  Administration,  room  5109.  400 
Seventh  Street,  SW..  Washington,  DC 
20590.  Telephone:  (202)  366-5267. 
Docket  hours  are  9:30  a.m.  to  4  p.m. 
Monday  through  Friday. 
FOR  FURTHER  INFORMATION  CONTACT: 
Dr.  George  Mouchahoir,  Office  of 
Vehicle  Safety  Standards,  National 
Highway  Traffic  Safety  Administration, 
400  Seventh  St..  SW.,  Washington,  DC 
20590  (telephone  202-366-4919). 

SUPPLEMENTARY  INFORMATION: 

Background 

This  notice  follows  an  advance  notice 
of  proposed  rulemaking  (ANPRM) 
published  on  May  29. 1992  about  child 
booster  seat  safely  (57  FR  22682).  The 
ANPRM  was  issued  in  response  to  the 
National  Highway  Traffic  Safety 
Administration  Authorization  Act  of 
1991  (sections  2500-2509  of  the 
"Intermodal  Surface  Transportation 
Efficiency  Act  of  1991").  That  Act 
directed  the  agency  to  initiate 
rulemaking  on  a  number  of  safety 
matters,  including  the  safety  of  child 
booster  seats  (section  2503(3)).  After 
analyzing  the  comments  received  on  the 
ANP'RM  and  other  issues.  NHTSA  has 
decided  to  issue  a  notice  of  proposed 
rulemaking  on  child  booster  seat  safety. 

Booster  Seats 

Booster  seats  are  currently  regulated 
by  Federal  Motor  Vehicle  Safety 
Standard  No.  213,  Child  Restraint 
Systems.  Standard  213  applies  to  any 
device,  except  Type  I  or  Type  II  seat 
belts,  designed  for  use  in  a  motor 
vehicle  or  aircraft  to  restrain,  seat,  or 
position  children  who  weigh  50  pounds 
or  less.  The  standard  defines  a  "booster 
seat"  as  "a  child  restraint  which 
consists  of  only  a  seating  platform  that 
does  not  extend  up  to  provide  a  cushion 
for  the  child's  back  or  head."  See  S4. 
Booster  seats  are  generally  designed  to 
be  used  by  children  who  are  old  and 
large  enough  to  have  outgrown  a  child 
seat.  Generally,  these  children  are  three 
to  eight  years  old  and  weigh  30  to  70 
pounds. 

Standard  213  evaluates  the 
performance  of  booster  seats  and  other 
child  restraint  systems  in  dynamic  tests 
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under  conditions  simulating  a  frontal 
crash  of  an  automobile  at  30  miies  per 
hour  (mph).  The  standard  specifies  that 
most  restraints  are  to  be  anchored  with 
only  a  lap  belt  during  agency 
compliance  tasting.  The  standard 
provides  that  a  booster  seal  designed 
with  a  top  anchorage  strap  (tethsr  strap) 
is  to  be  tested  at  30  mph  with  the  tether 
attached.  However,  the  agency  believes 
all  booster  seats  are  currently 
manufactured  without  the  tether. 

The  dynamic  tests  of  booster  seats 
under  the  standard  are  conducted  using 
a  test  dummy  representing  a  three-year- 
old  child  weighing  33  pounds  (S7.2  of 
Standard  213).  The  dummy  is 
instrumented  with  acoelerometers  for 
measuring  accelerations  in  the  head  and 
chest  during  impacts  (see  49  CFR  part 
572.  subpart  C). 

The  requirements  to  be  met  in  the 
dynamic  testing  of  booster  seats  include 
maintaining  the  structural  integrity  of 
the  seat,  retaining  the  head  and  knees  of 
the  dummy  within  speciHed  excursion 
limits  (limits  on  how  far  those  portions 
of  the  body  may  move  forward),  and 
limiting  the  forces  which  the  head  and 
chest  of  the  dummy  may  experience 
during  the  test  Compliance  with  these 
requirements  reduces  the  likelihood  that 
the  child  using  a  booster  seat  will  be 
injured  by  the  collapse  or  disintegration 
of  the  seat,  or  by  contact  with  tiie 
interior  of  the  vehicle,  or  by 
experiencing  intolerable  forces. 

The  ANPRM 

The  ANPRM  addressed  the  possibility 
of  improving  booster  seat  safety  by:  (1) 
Changing  the  test  procedures  in 
Standard  213  for  boosters,  such  as  by 
increasing  the  variety  in  the  sizes  of  test 
dummies  used  to  test  boosters  and  by 
using  a  lap/shoulder  belt  to  restrain 
belt-positioning  seats  (boosters  designed 
to  be  used  with  a  vehicle's  lap/shoulder 
belt  system]  in  place  on  the  test 
apparatus  (all  boosters  currently  must 
pass  the  compliance  tests  when 
restrained  by  a  lap  belt  only):  (2) 
changing  the  injury  and  performance 
criteria  of  the  standard,  such  as  by 
establishing  requirements  for  belt- 
positioning  seats;  and  (3)  increasing  the 
likelihood  that  consumers  will  follow 
the  manufacturer's  recommendations  for 
restraint  use. 

As  explained  in  the  ANPRM,  belt- 
positioning  seats  generally  cannot  meet 
the  performance  criteria  of  Standard  213 
when  tested  according  to  the  standard's 
test  procedure.  Standard  213  currently 
requires  child  restraints  to  provide  the 
required  protection  when  attached  to 
the  test  apparatus  (a  representative 
vehicle  bench  seat]  using  only  a  vehicle 
lap  belt.  (A  few  types  of  restraints. 


including  boosters,  may  use  a  top  tether, 
although  no  such  btoster  is  currently 
manufactured  for  S(  le  in  th'  s  country.) 
The  lap-belt  only  rtquirenM  nt 
originated  from  twc  consid' nations.  The 
first  consideration  tvas  real  world 
representation.  The  seat  assembly  used 
to  test  child  restraii  ts  was  leveloped  to 
represent  the  typicf  1  vehicle  bench  seat, 
to  avoid  the  cost  of  testing  riiild 
restraints  on  numerous  vehicle  seats. 
Vehicle  bench  seatf  at  the  t  ime  of  the 
development  of  Staadard  213's  dynamic 
test  typically  bad  o  ilv  a  lap  belt,  and 
not  a  lap/shoulder  i)elt  system. 

The  second  consi  deration  was  misuse. 
The  lap  belt-only  nouiremint  ensured 
that  the  restraint  yr  11  provide  adequate 
safety  even  if  a  sup  }lemeni  al  restraint 
(e.g.,  a  top  tether  oi  the  sho  older  portion 
of  the  lap/shoulder  combinition)  is  not 
used. 

Since  belt-positi(  ning  se<<ts  must  use 
the  vehicle's  shoulder  belt  or  upper 
torso  restraint,  the)  generally  cannot 
meet  the  standard';  dumm}  head 
excursion  and  acce  eration  limits  when 
tested  with  only  a  hp  belt,  fet  the  belt- 
positioning  seats  a|  pear  to  perform  well 
within  the  perform  mce  cri  eria  of  the 
standard  when  tested  with  he  lap/ 
shoulder  belt. 

NHTSA  issued  th  e  ANPF  M  to 
reevaluate  the  lap  bell-only  requirement 
in  Standard  213  in  light  of  iianging 
circumstances.  Federal  Motor  Vehicle 
Safety  Standard  No.  208,  Oxupant 
Crash  Protection,  his  recen  ly  been 
amended  to  require  lap/she  ulder  belts 
in  all  rear  outboard  seat  po;  itions  in 
passenger  cars,  light  trucks  sport  utihty 
vehicles  and  vans.  Thus,  th ) 
representativeness  3f  the  st.  indard  seat 
bench  used  in  com  iliance  1 3&ts  needs  to 
be  reassessed. 

Second,  belt-pos:  tinning  leats  hava 
become  increasingly  availalile  in 
Australia  and  Euro  le  for  ol  ler  children. 
In  light  of  this  incr>asing  a^  ailability, 
the  University  of  W.  ichigan  llhild 
Protection  Program  (UM-Q'P) 
petitioned  NHTSA  in  1990  o  "allow  the 
manufactiu«  and  sf  le  of  lap  'shoulder 
belt-positioning  [b<oster  set  ts]."  See, 
NHTSA  docket  PRJ'J-213-C  19.  UM-CPP 
believes  these  boos  ers  are  '  simple, 
inexpensive,  but  ef  ective."  NHTSA 
granted  the  petitioi  in  Nov«  mber  1990. 

UM-CPP's  high  regard  fo  belt- 
positioning  seats  is  shared  1  y  others. 
Comments  on  NHTSA's  pla  ining 
documents  unanimously  en  dorsed  these 
child  seats. 

Undertaking  rulemaking  1 3  permit  the 
manufacture  and  s<  le  of  bel  -positioning 
seats  is  consistent  with  the  lirection  in 
the  National  Highway  Traffi  c  Safety 
Administration  Au  horizati<^i  Act  to 
address  possible  wcys  to  im  prove 


booster  seat  safety.  The  agency  has 
tentatively  determined  that  belt- 
positioning  seats  appear  to  be  superior 
to  currently  manufactured  boosters  in 
that  belt-positioning  seats  are  capable  of 
accommodating  a  wider  range  of  child 
sizes  than  currently  manufactured 
shield-type  boosters.  As  discussed  at 
length  in  the  ANPRM,  shield  booKters 
generally  work  well  with  the  three-year- 
old  dummy,  but  not  when  tested  with 
the  nine-month-old  or  the  six-year-old 
dummies.  Ejections  and  excessive  head 
excursions  can  occur  with  these  latter 
dummies  due  in  large  part  to  the 
shield's  relatively  simple  "hairier" 
design  to  compartmentalize  a  child  in  a 
crash  and  which  does  not  use  harnesses 
or  webbing  for  restraining  the  child.  In 
contrast,  NHTSA's  tests  of  belt- 
positioning  seats  show  them  to 
adequately  restrain  both  the  three-year- 
old  and  the  six-year-old  dummies  in 
dynamic  tests. 

The  agency  summarized  its  Endings 
on  this  issue  in  two  reports.  The  first 
report,  titled  "Evaluation  of  Booster  Seat 
Suitability  for  Children  of  Different 
Ages  and  Comparison  of  Standard  and 
modified  SA103C  and  SA106C  Child 
Dummies,"  VRTC-89-0074.  stated  tliat 
nine  different  shield-type  booster  seats 
were  tested  using  three  dummies.  The 
report  states  that  these  seats  passed  all 
the  applicable  PTvlVSS  No.  213  criteria 
when  tested  with  the  three-year-old 
dummy.  The  seats  generally  did  not 
provide  adequate  restraint  for  a  six-year- 
old  occupant  and  proved  to  be  generally 
unsuitable  for  preventing  ejection  of  a 
nine-month-old  occupant. 

The  second  report  resulted  from 
project  VRTC-82-0236  "Child  Restraint 
Testing  (Rulemaking  Support)."  which 
tested  four  belt-positioning  seats.  The 
report  states  that  none  of  these  seats 
exceeded  the  FMVSS  No.  213  dummy 
injury  criteria  and  excursion  limits 
when  tested  with  three-  and  six-year-old 
dummies  restrained  with  a  three-point 
lap/shoulder  belt  system.  Two  shield- 
type  booster  seats  were  tested  with  the 
six-year-old  dummy  restrained  with  a 
lap-only  belt  system.  One  of  these 
exceeded  the  FMVSS  No.  213  head 
excursion  limit 

Moreover,  the  agency  beUeves  that 
belt-positioning  seats  in  general  might 
be  more  acceptable  to  some  children 
than  shield  boosters  Some 
manufacturers  of  belt-positioning  seats 
have  told  NHTSA  that  some  older 
children  prefer  belt-positioning  seats  to 
shield  boosters.  This  preference  could 
be  based  on  the  child's  comfort,  since 
the  child  could  feel  less  ccmstrained  by 
the  vehicle's  lap/shoulder  belt  system 
than  when  restrained  in  a  shield 
booster.  This  preference  could  also  be 
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based  on  the  child's  perception  that  he 
or  she  has  outgrown  a  child  seat.  At 
least  one  manufacturer  is  marketing  a 
"bucket  style"  booster  seat  for  the  child 
who  "still  needs  a  car  seat,  but  •   •   • 
won't  sit  in  one."  One  advertisement  for 
such  a  seat  begins  with  "She's  Not  a 
Baby  Anymore."  A  belt-positioning  seat 
could  properly  restrain  the  child  who 
resists  using  a  shield  booster. 

Using  a  booster  or  other  seating 
device  to  ensure  the  proper  performance 
of  a  vehicle's  belts  is  crucial  to  the 
child's  safety.  Children  who  are  belted 
in  only  a  lap  belt  may  be  at  risk  of 
abdominal  injuries  in  a  crash,  if  the 
belts  are  used  incorrectly  or  they  move 
off  the  pelvis  during  a  crash.  During  the 
February  1993  American  Academy  of 
Orthopaedic  Surgeons  60th  Annual 
Meeting,  a  paper  was  presented  on  a 
review  of  pediatric  and  adolescent 
patients  who  were  involved  in  motor 
vehicle  accidents  while  restrained  by  a 
lap  belt  only.  The  paper  states: 

A  two-year  study  of  18  children  ages  2  to 
18  showed  in  a  crash  all  su^ered  "seat  belt 
syndrome,"  which  includes  bruising  across 
the  abdomen,  internal  injuries  and  lower 
spine  fractures  and  which  has  been  well 
documented  in  adults. 

The  physician  who  headed  the  study 
stated  that: 

The  belts  tend  to  rise  up  and  lay  across  the 
lower  abdomen  of  the  child.  During  rapid 
deceleration,  the  child  tends  to  "submarine" 
under  the  belt  and  the  torso  flexes  around  an 
axis  anterior  to  the  lumbar  spine  with  forces 
being  converted  about  a  narrow  axis  at  the 
mid  to  lower  abdomen. 

Shield-type  boosters  do  not  appear  to 
be  causing  abdominal  injuries  when 
used  with  vehicle  lap  belts.  Ms.  Weber 
of  UM-CPP  commented  that  "accident/ 
injury  data  have  not  shown  (abdominal 
loading  from  shield  boosters]  to  be  a 
problem  for  children."  However,  the 
agency  is  interested  in  data  on  whether 
properly  positioned  vehicle  lap/ 
shoulder  belts  would  be  less  likely  to 
cause  abdominal  injuries  than  shield 
boosters  used  with  the  lap  belt.  On  the 
one  hand,  the  lap/shoulder  belt  system 
would  provide  better  upper  torso 
restraint  and,  in  many  cases,  could 
distribute  crash  forces  over  a  larger  area 
than  a  shield.  However,  Cosco  stated  in 
its  comment  on  the  ANPRM  that  it  does 
not  know  of  any  "real  world  evidence 
that  shows  any  difference  in  crash 
injury  outcome  to  children  with  shield 
versus  belt  positioning  auto  booster 
seats." 

NHTSA  also  believes  there  is  a 
possibility  that  belt-positioning  seats 
(with  lap/shoulder  belts)  would  perform 
better  than  shield  booster  seats  (with 
lap/shoulder  belts).  Test  data  obtained 


under  project  VRTC-82-0236  indicate 
that  none  of  the  belt-positioning  seats 
exceeded  the  FMVSS  No.  213  criteria 
when  tested  with  a  three-point  lap/ 
shoulder  belt  system.  On  the  other 
hand,  all  tests  of  a  three-year-old 
dummy  restrained  in  a  shield-type 
booster  seat  with  a  lap/shoulder  belt 
system  yielded  Head  Injury  Criterion 
(HIC)  values  that  exceeded  the  1000 
limit  specified  in  FMVSS  213.  The  head 
excursion  limit  of  FMVSS  213  was 
exceeded  in  one  of  the  tests  of  a  six- 
year-old  dummy  restrained  in  a  shield- 
type  booster  seat  with  a  lap  belt. 

NHTSA  received  26  comments  on  the 
ANPRM,  £rom  child  seat  and  vehicle 
manufacturers,  consumer  and 
community  groups,  and  interested 
individuals.  The  commenters  were 
overwhelmingly  supportive  of  the 
agency's  efforts  to  permit  belt- 
positioning  child  seats.  The  agency 
considered  each  of  these  comments  in 
formulating  this  NPRM;  the  most 
significant  ones  are  addressed  below. 

Highlights  of  the  Proposal 

Today's  notice  proposes  amending 
Standard  213  to  permit  the  manufacture 
and  sale  of  belt-positioning  seats  by 
removing  the  impediments  in  the 
standard  to  the  production  of  those 
seats.  A  definition  of  "belt-positioning 
seat"  would  be  added,  and  the 
definition  of  "booster"  would  be 
amended  to  include  belt-positioning 
seats.  Standard  213's  compliance  test 
procedures  would  be  amended  to 
specify  that  belt-positioning  seats  would 
be  dynamically  tested  when  restrained 
to  the  test  apparatus  with  a  lap/shoulder 
belt.  NHTSA  also  proposes  labeling  and 
informational  requirements  to  decrease 
the  likelihood  that  booster  seats  would 
be  misused. 

Today's  notice  does  not  address  the 
issue  raised  in  the  ANPRM  of  testing 
child  restraints  with  an  increased  array 
of  test  dummies.  That  issue  will  be 
addressed  in  a  separate  NPRM  to  be 
issued  shortly.  Also,  as  explained  in  the 
"Other  Issues"  section  below,  NHTSA 
has  decided  not  to  propose  at  this  time: 
To  amend  the  definition  of  "child 
restraint  system"  to  include  devices  for 
children  who  weigh  more  than  50 
pounds;  to  require  booster  seats  to  be 
tested  on  a  rear-facing  seat  assembly  or, 
for  boosters  certified  for  aircraft,  an 
assembly  with  a  "seat  back  breakover" 
feature  (which  allows  the  seat  back  to 
rotate  forward  when  pushed  from 
behind);  or  new  injury  criteria  for 
dummy  neck  and  abdominal  loads. 

Specific  Proposals 

The  most  prominent  impediment  in 
Standard  213  to  the  manufacture  of  belt- 


positioning  seats  is  the  present 
requirements  in  S6.1.2.1.1  that  boosters 
must  be  tested  when  restrained  to  the 
standard  seat  assembly  with  only  a  lap 
belt.  The  agency  is  proposing  to  amend 
S6. 1.2. 1.1  to  specify  the  testing  of  belt- 
positioning  seats  using  a  lap/ shoulder 
belt.  NHTSA  is  also  proposing  to  amend 
S5.3.2  of  Standard  213,  which  now 
requires  boosters  to  be  capable  of  being 
restrained  against  forward  movement 
solely  by  means  of  a  lap  belt  system. 
S5.3.2  would  be  amended  to  specify  a 
lap/shoulder  belt  system  for  restraining 
belt-positioning  seats  to  the  test 
apparatus. 

NHTSA  is  not  proposing  any  change 
to  how  child  restraints  other  than  belt- 
positioning  seats  are  tested.  Restraints 
other  than  belt-positioning  seats  would 
continue  to  be  tested  with  only  a  lap 
belt  if  they  are  only  recommended  tor 
use  with  a  lap  belt.  Lap  belt-only 
restraints  would  be  appropriate  for  the 
many  vehicles  that  will  be  on  the  road 
equipped  with  only  lap  belts  for  child 
seats.  Further,  lap  belt-only  restraints 
would  be  appropriate  for  use  in  the 
center  position  of  rear  seats  of  vehicles, 
which  is  only  required  to  be  equipped 
with  a  lap  belt.  Moreover,  NHTSA  is  not 
proposing  changing  the  manner  in 
which  shield-type  boosters  are  tested. 
Because  these  boosters  are  intended  for 
use  with  a  lap  belt,  they  would  be  tested 
with  a  lap  belt. 

Some  commenters  suggested  that 
shield-type  boosters  be  tested  with  a  lap 
belt  and  lap/shoulder  belt.  Advocates 
for  Highway  and  Auto  Safety  stated  that 
these  boosters  will  need  to  be  tested 
with  both  systems  because  lap/shoulder 
belts  will  eventually  become  universal 
in  the  rear  seat  outboard  positions.  The 
Insurance  Institute  for  Highway  Safety 
(IIHS)  said  that  shield-type  boosters 
should  be  tested  with  both  lap  belts  and 
lap/shoulder  belts  because  the  restraints 
are  likely  to  remain  in  widespread  use 
for  some  time. 

Similarly,  some  commenters  wanted 
to  require  testing  of  belt-positioning 
seats  with  a  lap  belt.  IIHS  stated  that 
belt-positioning  seats  should  be 
required  to  meet  some  minimal 
protective  standard  when  used  with 
only  a  lap  belt,  since  these  seats  are 
likely  to  be  misused  by  placing  them  in 
seating  positions  equipped  with  only  a 
lap  belt.  IIHS  and  Chrysler  believe  that 
belt-positioning  seats  improve  the  fit  of 
a  vehicle's  lap  belt  on  the  child's 
abdomen  even  when  used  with  only  a 
lap  belt.  However,  Ford  believes  that  a 
belt-positioning  seat  should  not  be  used 
with  only  a  lap  belt  since  the  seat  raises 
the  child  off  the  vehicle  seat  and 
thereby  increases  the  child's  potential 
head  excursion  in  a  crarh. 
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The  agency  has  decided  not  to 
repose  testing  shield  boosters  with  a 
ap/shoulder  system  and  belt- 
positioning  seats  with  a  lap  system. 
Standard  213'8  approach  is  to  require 
child  restraint  systems  to  be  tested  in 
configurations  they  were  designed  for. 
For  example,  infant  restraints  are  tested 
rear-facing  since  they  are  designed  to  be 
and  are  used  rear-facing.  The  reason  for 
this  approach  is  that  child  seat 
manufacturers  must  design  many  safety 
features  into  their  child  restraint 
systems  to  protect  a  restrained  child.  To 
do  this,  the  manufacturers  must 
anticipate  how  the  restraint  will  be  used 
and  design  safety  into  their  system 
bearing  in  mind  their  assumptions  efbout 
such  use.  The  manufacturer's 
assumptions  about  the  expected  use  of 
the  restraint  are  reflected  in  the  use 
instructions  to  the  consumer.  If  the 
manufacturer's  assumptions  are 
reasonable,  consumers  use  the  restraints 
as  recommended. 

In  the  past,  there  have  been  occasions 
where  manufacturers'  assumptions 
about  the  expected  use  of  child 
restraints  were  incorrect.  In  the  case  of 
tethered  child  seats,  results  of  surveys 
showed  that  contrary  to  expectations, 
consumers  did  not  attach  the  top  tether 
of  the  seat.  (In  one  study,  data  indicated 
that  nearly  85  percent  of  child  restraints 
with  tether  straps  were  used  without 
properly  attaching  the  tether).  In  those 
cases,  NHTSA  acted  to  correct  the 
problem.  For  instance,  the  agency 
adopted  a  misuse  test  for  tethered  child 
seats  to  require  the  child  seat  to  meet 
Standard  213's  performance  criteria 
without  attaching  the  tether  in  the  30- 
mph  test.  (51  FR  5335,  February  13. 
1986.) 

However,  vsrith  regard  to  booster  seat 
use,  NHTSA  does  not  have  information 
showing  that  misuse  of  the  different 
booster  seats  is  likely.  Absent  this 
information,  it  appears  premature  to 
require  a  misuse  test. 

Further,  the  likelihood  of  a  restraint 
being  misused  is  reduced  by  proper 
labeling  and  instructions.  For  example, 
consumers  are  following  labeling  and 
instructions  on  positioning  infants  rear- 
facing  in  motor  vehicles.  Several 
comments  received  on  the  ANPRM  for 
this  notice  relate  to  educational 
programs  and  misuse  issues  of  child 
restraints.  The  agency  believes  that 
incorporation  of  such  issues  into  the 
agency's  traffic  safety  educational  and 
other  programs  would  decrease  the 
degree  of  possible  misuse  of  belt- 
positioning  and  shield-type  restraints. 

NHTSA  tentatively  concludes  that 
definitional  changes  in  the  standard 
would  be  necessary  as  part  of  the  effort 
to  amend  the  standard  to  allow  belt- 


positioning  seats.  T  le  prese  it  definition 
of  "booster  seat"  would  havi  to  be 
amended.  Standard  213  includes  a 
definition  of  "booster  seat"  )ecause, 
imlike  other  child  r3straints  with  top 
tethers,  boosters  wiii  tether)  are 
permitted  to  be  tested  in  the  30  mph 
dynamic  test  with  the  tethei  attached. 
Thus,  the  definition  distingi  dshes 
boosters  from  other  child  re  .traints. 
NHTSA  is  proposing  to  ai  lend  the 
booster  seat  definition  by  acding  "or  a 
belt-positioning  seat"  to  the  end  of  the 
present  definition.  "Booster  seat"  is 
presently  defined  as  "a  chill  restraint 
which  consists  of  only  a  sea  ing 
platform  that  does  i  ot  exten  d  up  to 

Erovide  a  cushion  fra  the  child's  back  or 
ead."  (S4  of  49  CF^  571.213)  The 
present  definition  c  orrently  excludes 
belt-positioning  sea  :s  that  L  ve  seat 
backs.  The  agency  I  as  tentai  ively 
concluded  that  belt  position  ing  seats 
should  be  considen  d  a  type  of  "booster 
seat"  because  belt-positionii  g  seats  are 
designed  for  the  sane  child  ige  group 
as  present  boosters  three  to  aight  years 
old,  weighing  30  to  70  poun  is).  It  is  also 
advantageous  to  consider  as  "boosters" 
both  the  shield-typr  and  bel  • 
positioning-type  of  -estraint".  because 
both  types  appear  tn  pose  siimlar 
potential  misuse  problems,  ""hat  is,  both 
could  be  inappropr  ately  us«  d  by 
children  who  are  to  d  small  t  >  be 
adequately  restraincHl  by  the  child  seat. 

A  definition  for  "  jelt-posi  ioning 
seat"  would  be  addnl.  "Belt  positioning 
seat"  would  be  defi  led  as 

a  child  restraint  systen  that  pes  tions  a  child 
on  a  vehicle  seat  to  in  prove  the  fit  of  a 
vehicle  Type  11  belt  sy  item  on  ti  e  child  and 
that  lacks  any  comporent,  such  is  a  belt 
system  or  a  structural  element,  c  esigned  to 
restrain  forward  movenent  of  the  child's 
torso  in  a  forward  imp  act. 

This  proposed  defir  ition  is  similar  to 
that  suggested  by  F(rd,  Cent  iry  and 
others  in  comments  on  the  ANPRM.  The 
agency  has  tentatively  concluded  that 
the  definition  sufficiently  di.'^tinguishes 
belt-positioning  sea  s  from  o  her  types 
of  child  restraint  sy  .tems,  in  eluding 
other  types  of  boost  3rs.  Also  NHTSA 
has  decided  that  a  nore  deta  led, 
descriptive  definition  shoulc  be  avoided 
because  such  a  defi  lition  co  ild  be 
design  restrictive.  For  examj  le,  a 
definition  that  descibed  a  b  It- 
positioning  seat  as  one  that  t  ad  molded 
arm  rests  would  rai  ^«  questic  ns  whether 
arm  rests  are  requir  )d,  and  v  hether  they 
must  be  molded. 

NHTSA  is  proposing  perfcrmance 
requirements  for  belt-positio  ling  seats. 
Belt-positioning  sects  would  be 
subjected  to  the  structural  in  egrity, 
excursion,  and  injury  criterit 
requirements  applicable  to  tl  ose  child 


restraints  which  meet  the  current 
definition  of  "booster  seat."  Ford 
suggested  that  simple  static  tests  for 
cushion  surface  deflection  and  booster 
seat  width  should  be  adopted.  NHTSA 
has  tentatively  concluded  that  Standard 
213*8  existing  dynamic  test  would  better 
ensure  that  belt-positioning  seats 
provide  a  sufficient  level  of  safety  than 
static  tests  because  it  simulates  a  frontal 
crash. 

Several  commenters  suggested 
additional  performance  requirements. 
For  example,  Ford  said  that  there 
should  be  limits  on  booster  cushion 
height  and  total  booster  weight.  The 
agency  is  interested  in  comments  on  the 
issue,  especially  concerning  any  adverse 
effects  that  may  result  from  heavy  seat 
backs  on  belt-positioning  seats.  Would 
such  systems  impose  dangerous  loads 
on  the  back  of  a  child  occupant?  If  they 
would,  what  limits,  if  any,  should  be 
imposed  on  those  loads  and  how  would 
they  be  measured?  Comments  are 
requested  on  means  to  directly  measure 
the  load  exerted  by  the  seat  back  on  the 
back  of  the  dummy.  Comments  are  also 
requested  on  ways  to  indirectly  measure 
these  loads,  such  as  by  determining  the 
displacement  of  a  target  point  on  the 
back  of  the  dummy  relative  to  the 
surface  of  the  back  of  the  test  seat 
assembly. 

NHTSA's  proposed  amendments  to 
the  labeling  requirements  are  intended 
to  decrease  the  likelihood  that  booster 
seats  would  be  misused.  I^JHTSA 
proposes  a  labeling  requirement  to 
address  the  problem  of  booster  seats 
being  used  for  children  too  small  for  the 
restraints.  In  labeling  booster  seats  with 
their  recommendations  for  the 
maximum  and  minimum  weight  and 
height  of  children  who  can  safely 
occupy  the  seats  (S5.5.2(f)  and 
S5.5.5(f)),  manufacturers  would  not  be 
able  to  recommend  an  add-on  or  built- 
in  booster  seat  for  children  who  weigh 
less  than  30  pounds.  (Because  NHTSA 
is  converting  the  FMVSS's  to  the  metric 
system,  the  30  poimds  limit  would  be 
expressed  as  children  of  masses  of  less 
than  13.6  kilograms  (kg).  The  agency  is 
also  proposing  that  the  height  and 
weignt  recommendations  include  metric 
units.)  The  agency  seeks  comment  on 
the  feasibility  of  developing  a  booster 
seat  that  would  safely  restrain  children 
weighing  less  than  30  pounds.  NHTSA 
also  proposes  a  labeling  requirement  for 
boosters,  warning  consumers  only  to  use 
the  booster  with  the  appropriate  vehicle 
belt  system  (lap  or  lap/shoulder  belt 
system,  depending  on  the  design  of  the 
booster). 

NHTSA  is  also  proposing  labeUng 
requirements  addressing  potential 
misuse  involving  routing  of  the  vehicle 
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lap  or  lap/shoulder  belt  witb  the  booster 
seat.  This  particularly  concerns  dual- 
purpose  boosters  that  can  be  used  with 
either  a  lap  or  a  lap/shoulder  belt  in  the 
shield  mode,  but  only  with  a  lap/ 
shoulder  belt  in  the  belt-positioning 
mode.  These  seats  4lso  typically  require 
different  belt  routing  for  me  two  modes. 
To  inorease  the  probability  that  booster 
seats  are  correctly  used,  the  agency 
proposes  that  a  label  be  required  to 
inform  consumers  of  the  correct 
installation  method  for  each  of  the 
available  modes  of  use  and  for  both  lap- 
only  and  lap/shoulder  belts.  The  agency 
seeks  comment  as  to  whether  such  a 
labeling  requirement,  if  adopted,  should 
be  part  of  the  current  requirement  for 
installation  diagrams  in  S5.5.2(l),  or  be 
in  the  form  of  a  separate  text  warning 
(see.  S5.5.2(i)). 

NHTSA  proposes  that  belt-positioning 
seats  also  be  labeled  with  a  statement 
that  they  are  not  certified  for  use  on 
aircraft.  The  Federal  Aviation 
Administration  (FAA)  was  opposed  to 
manufiicturers  certifying  belt- 
positioning  seats  for  use  on  aircraft, 
because  aircraft  passenger  seats 
typically  do  not  have  shoulder  belts. 
The  FAA  suggested  that  a  belt- 
positioning  seat  could  be  certified  for 
aircraft  use  if  the  seat  met  Standard 
213's  dynamic  requirements  using  only 
a  lap  belt.  Since  belt-positioning  seats 
are  unlikely  to  meet  those  requirements 
with  only  a  lap  belt,  this  notice 
proposes  to  require  their  manufacturers 
to  label  those  restraints  with  the 
statement  that  the  restraints  are  not 
certified  for  aircraft  use. 

The  agency  proposes  to  adopt  test 
speciRcations  appropriate  for  testing 
belt-positioning  seats.  For  example,  the 
standard  seat  assembly  used  to  test 
child  restraint  systems  would  be 
changed  to  depict  added  anchorages  for 
the  shoulder  belt  system.  Today's  notice 
proposes  some  differences  between  the 
test  procedures  for  the  different  types  of 
boosters.  For  example,  a  belt-positioning 
seat  with  a  top  tether  would  be  tested 
in  the  30  mph  test  with  the  tether 
unattached.  The  agency  tentatively 
concludes  that  there  is  no  safety  reason 
for  attaching  the  tether  in  the  test. 

Other  Iseues 

NHTSA  has  decided  not  to  propose 
rulemaking  at  this  time  for  several 
issues  raised  in  the  ANPRM.  The  agency 
has  decided  against  proposing  to  amend 
the  definition  of  "child  restraint 
system"  in  Standard  213  to  include 
devices  for  children  who  weigh  more 
than  50  p>ounds.  (Child  restraint  systems 
are  currently  defined  as  devices,  except 
vehicle  lap  or  lap/shoulder  belts,  that 
are  designed  to  restrain,  seat  or  position 


children  who  weigh  50  pounds  or  less 
in  a  motor  vehicle  or  aircraft.  A  device 
that  does  not  meet  the  definition  need 
not  meet  Standard  213's  requirements.) 
The  majority  of  the  commenters 
addressing  this  issue  believed  that 
consideration  should  be  given  to  raising 
the  50  i>ound  weight  limit  only  if  a  test 
dummy  representing  a  child  weighing 
more  than  50  pounds  is  developed.  (The 
six-year-old  child  dummy  NHTSA 
recently  developed  for  possible 
specification  for  Standard  213  testing 
weights  48  pounds.)  Ms.  Weber  of  UM- 
CPP  also  added  that  if  belt-positioning 
seats  are  permitted,  it  is  unlikely  that 
child  restraints  designed  solely  for 
children  over  50  pounds  would  be 
developed.  NHTSA  concurs  that  a 
proposal  to  increase  the  50  pound  hmit 
in  the  "child  restraint  system" 
definition  would  be  premature  in  the 
absence  of  a  suitable  test  dummy  or 
other  device  to  test  the  performance  of 
the  restraint  and  of  any  indication  that 
booster  seat  manufacturers  contemplate 
producing  seats  exclusively  for  children 
over  50  pounds.  With  a  view  toward 
possibly  testing  booster  seats  for  older 
children  with  dummies  representative 
of  older  children,  NHTSA  has  initiated 
a  research  project  to  determine  the  need 
for  and  feasibihty  of  developing  a  child 
test  dummy  representing  a  child 
weighing  over  60  pounds.  The  results  of 
that  project  will  not  be  known  before 
the  completion  of  this  statutorily- 
required  rulemaking  proceeding. 

NHTSA  has  also  decided  against 
proposing  to  require  booster  seats  to  be 
tested  on  a  rear- facing  seat  assembly. 
Several  concerns  were  expressed  by  the 
commenters  on  this  issue.  Volvo 
believed  that  a  rear-facing  test  is 
unnecessary  because  a  child  restraint 
that  is  tested  forward-facing  is  subject  to 
a  more  severe  test  than  when  tested 
rear-facing,  Some  commenters  (e.g., 
Century  Products,  Gerry,  and  Ms.  Field) 
beheved  that  the  small  number  of 
vehicles  that  have  rear-facing  seats  does 
not  justify  testing  boosters  in  a  rear- 
facing  position.  Ford  said  the  market 
trend  appears  to  be  away  from  vehicles 
with  rear-facing  seats  (i.e.,  the  third 
seats  in  some  station  wagons),  and 
toward  minivans  and  other  vehicles  that 
lack  such  seats.  Chrysler  also  said  that 
it  does  not  anticipate  using  rear-facing 
passenger  seats  in  the  near  future. 
FoUowing  the  ANPRM.  NHTSA 
performed  exploratory  dynamic  tests  on 
booster  seats  to  see  how  the 
performance  of  the  restraints  would 
vary  when  the  boosters  were  rearward- 
facing  as  compared  to  forward-facing. 
Six  shield-boosters  and  six  belt- 
positioning  seats  were  tested  with  a 
three-year-old  and  a  six-year-old  test 


dummy.  The  preliminary  test  data 
indicated  that  the  restraints  could 
adequately  restrain  the  three-year-old 
dummy  while  rear-feeing,  but  not  the 
six-year-old  dummy.  However,  the 
inability  of  the  restraints  to  perform 
well  rear-facing  with  the  six-year-old 
dummy  appeared  to  be  caused  by  the 
design  of  the  standard  seat  assembly 
used  to  test  the  boosters,  instead  of  the 
design  of  the  boosters  themselves  or  the 
rear-facing  orientation.  The  agency 
summarized  its  findings  on  this  issue  in 
a  report  titled  "Booster  Seat  Evaluation: 
Belt  Anchorage  Location  Effect  and 
Performance  in  Rear-Facing  Seats," 
VRTC-82-0236.  The  report  states  that 
the  booster  seats  tested  with  the  six- 
year-old  diunmy  had  head  injury 
criterion  (HIC)  and  chest  acceleration 
values  much  greater  than  the  limits 
specified  in  the  standard.  The  report 
states  that  many  of  these  values  are 

auestionable  because  the  data  exceeded 
le  set  limit  for  the  accelerometer  test 
device.  It  also  states  that: 

The  nature  of  the  sled  tests  makes  these 
data  somewhat  artificial.  Because  the  FMVSS 
No.  213  tnick  was  not  designed  to  be  tested 
in  the  rear- facing  mode,  it  did  not  appear  to 
t>e  a  realistic  evaluation.  The  soft  seat  back 
foam  allowed  the  dummy  and  booster  seat  to 
translate  directly  backward  into  the  seat  until 
the  dummies'  heads  hit  the  beam  to  which 
the  shoulder  belt  anchors  are  attached.  The 
rise  in  head  acceleration  (and  HIC)  caused  by 
this  impact  would  not  be  found  in  a  real 
vehicle.  This  impact  is  also  probably 
responsible  for  the  high  chest  clips  in  the  six- 
year-old.  Although  both  dummies  hit  the  rear 
beam,  the  six-year-old  dummy  hit  It  with 
greater  force  because  of  its  larger  sitting 
height, 

In  view  of  the  questions  about  the 
suitability  of  the  standard  seat  assembly 
to  test  boosters  in  a  raei'ftfLing 
orientation,  NHT^t^as  decided  not  to 
propose  a  rear-fa»ng  test  at  this  time 
Moreover,  givej^ohe  relatively  few 
vehicles  wiih^ar-facing  passenger 
seats,  the  agency  does  not  believe  that 
there  is  a  safety  need  at  this  time  to 
propose  requiring  that  boosters  be  tested 
in  a  rear-facing  orientation. 

NHTSA  has  decided  not  to  propose  at 
this  time  that  child  seats  intended  for 
aircraft  use  be  tested  on  a  seat  assembly 
with  a  "seat  back  breakover"  feature.  A 
breakover  feature  allows  the  back  to 
rotate  forward  when  pushed  from 
behind.  A  child  seated  in  a  shield-type 
booster  seat  without  a  back  may  be 
compressed  between  the  booster's 
shield  and  the  seat  back  of  the  aircraft 
seat,  potentially  exposing  the  child  to 
injury.  However.  NHTSA  is  aware  that 
the  FAA  is  imdertaking  an  extensive 
testing  program  of  booster  seats  on 
aircraft  seats  that  have  a  breakover 
feature.  NHTSA  will  review  the  results 


Federal  Register  /  Vol.  58,  No.  170  /  Friday,  Seotember  3.  1993  /  Proposed  Rules 


46933 


of  that  testing  to  determine  whether  the 
present  seat  assembly  used  for  certifying 
child  seats  on  aircra^  sufficiently 
represents  an  aircraft  passenger  seat. 

NHTSA  has  decided  not  to  propose 
new  injury  criteria  for  neck  and 
abdominal  loads  for  booster  seats.  At 
this  time,  there  is  not  enough 
information  about  the  suitability  of  an 
instrument  for  measuring  neck  loads  to 
support  proposing  an  amendment  to 
specify  injury  criteria  for  the  neck. 
There  is  also  insufficient  information 
about  the  tolerances  of  children  of 
various  age  groups  regarding  particular 
levels  of  force  levels  on  the  neck. 
However,  in  its  dummy  development 
effort,  the  SAE  has  been  evaluating 
possible  instruments  and  criteria  to 
measure  neck  loads,  the  results  of  which 
the  agency  will  be  closely  following. 

With  regard  to  abdominal  loads, 
NHTSA  is  not  proposing  criteria  for 
such  loads  for  the  same  reasons 
provided  above  for  neck  loads.  There 
does  not  appear  to  be  an  available 
instrument  that  reliably  measures 
abdominal  loads.  Further,  the  tolerances 
are  not  yet  known.  Moreover,  Ms.  Weber 
of  UM-CPP  commented  that  she  does 
not  believe  the  measurement  of 
abdominal  loading  is  a  high  priority  at 
this  time. 

Although  we  first  raised  the  issue  of 
abdominal  loading  from  shield  boosters,  I 
believe  that  accident/injury  data  have  not 
shown  this  to  be  a  problem  for  children.  This 
is  probably  due  to  the  difference  between  a 
plastic  shield  and  a  lap  belt,  in  that  the  latter 
is  narrower  and  has  definite  edges.  Although 
I  am  still  not  pleased  with  the  performance 
of  most  shield  boosters,  I  am  hopeful  that 
market  demand  for  belt-positioning  boosters 
will  soon  eliminate  them.  •  •  • 

The  safety  need  for  injury  criteria  for 
abdominal  loading,  the  availability  and 
reliability  of  abdominal  load  measuring 
devices,  and  the  appropriate  injury 
criteria  for  abdominal  loads  for  children 
are  issues  that  NHTSA  will  address  in 
considering  future  rulemaking. 

Proposed  Effective  Date 

NHTSA  proposes  that,  in  the  event 
these  proposed  amendments  are 
adopted,  the  effective  date  rule  for  the 
amendments  would  be  30  days  after 
publication  of  the  rule.  The  shorter  than 
usual  effective  date  is  based  on  the 
effect  of  the  amendments  to  relieve 
design  restrictions. 

This  proposed  rule  would  not  have 
any  retroactive  effect.  Under  section 
103(d)  of  the  National  Traffic  and  Motor 
Vehicle  Safety  Act  (Safety  Act;  15  U.S.C. 
1392(d)),  whenever  a  Federal  motor 
vehicle  safety  standard  is  in  effect,  a 
state  may  not  adopt  or  maintain  a  safety 
standard  applicable  to  the  same  aspect 


of  performance  wh  ch  is  not  dentical  to 
the  Federal  standaid,  except  o  the 
extent  that  the  statt  requirenr  ent 
imposes  a  higher  If  vel  of  per  ormance 
and  applies  only  tc  vehicles  procured 
for  the  State's  use.  Section  1C5  of  the 
Safety  Act  (15  U.S.C.  1394)  SJts  forth  a 
procedure  for  judic  ial  revie^^  of  final 
rules  establishing,  unending  or  revoking 
Federal  motor  vehicle  safety  standards. 
That  section  does  not  require 
submission  of  a  pe  ition  for 
reconsideration  or  other  administrative 
proceedings  before  parties  miy  file  suit 
in  court. 

Rulemaking  Anal}  sea  and  Natices 

Executive  Order  i;291  (Federal 
Regulation)  and  LyDT  Regula'ory 
Policies  and  Proce  iures 

NHTSA  has  examined  the  mpact  of 
this  rulemaking  acion  and  determined 
that  it  is  not  major  within  thf  meaning 
of  Executive  Order  12291  or  significant 
within  the  meanin  g  of  the  Dt  partment 
of  Transportation' .  regulator/  policies 
and  procedures.  NHTSA  has  prepared  a 
preliminary  reguhtory  evaluation  (PRE) 
for  this  notice  which  discussis  issues 
relating  to  the  potential  costf .  benefits 
and  other  impacts  of  this  regulatory 
action.  While  the  figency  tentatively 
believes  that  belt-;)ositioning  seats 
would  improve  saety,  the  magnitude  of 
that  improvement  is  not  kno\vn.  The 
agency  believes  the  costs,  if  eny,  to 
manufacturers  would  be  minor.  The 
costs  would  resuli  from  testii  ig  and 
certifying  belt-positioning  se  its. 

A  copy  of  this  FRE  has  oeen  placed 
in  the  docket  for  t  lis  rulemaking  action. 
Interested  person;  may  obtain  copies  of 
this  PRE  by  writir  g  to  the  do  dcet  section 
at  the  address  pro  /ided  at  thy  beginning 
of  this  notice. 

Regulatory  Flexib  lity  Act 

NHTSA  has  cor  sidered  th«  effects  of 
this  rulemaking  action  undei  the 
Regulatory  Flexib  .lity  Act.  I  hereby 
certify  that  it  would  not  have  a 
significant  economic  impact  on  a 
substantial  numbir  of  small  entities.  Of 
the  eleven  curren  child  restiaint 
manufacturers  kn  awn  to  the  agency  (not 
counting  factory-installed  built-in 
restraints),  employment  data  were  found 
on  nine  of  them.  Of  these  nir  e,  three 
qualify  as  small  business,  an  i  one  is  on 
Oie  borderline  of  mng  a  smell  business. 
The  two  compani  as  with  no 
employment  data  are  believed  to  be 
small  businesses.  These  busi  lesses  do 
not  comprise  a  substantial  n\  mber  of 
small  entities  tha  are  affecte  i  by  this 
rule. 

Regardless  of  tl^  e  number  c  f  small 
businesses,  this  proposed  rub  would 


not  have  a  significant  economic  impact 
on  these  entities.  The  proposed  rule 
would  affect  manufacturers  only  if  they 
choose  to  manufacture  a  new  type  of 
booster  seat.  The  proposed  amendment 
could  benefit  manufacturers  by  allowing 
them  to  manufacture  and  sell  a  new 
product.  However,  the  agency  does  not 
know  how  interested  manufacturers  are 
in  belt-positioning  child  seats,  and  even 
if  they  were  interested,  the  extent  to 
which  consumers  would  purchase  the 
product. 

Small  organizations  and  governmental 
jurisdictions  procure  child  restraint 
systems  for  programs  such  as  loaner 
programs.  However,  only  a  small 
percentage  of  loaner  programs  carry 
booster  seats.  In  any  event,  NHTSA 
believes  that  any  small  impact  on  price, 
either  positive  or  negative,  will  not  have 
a  substantial  impact  on  these  loaner 
programs.  Thus,  these  entities  would 
not  be  significantly  affected  by  this 
proposed  rule. 

Executive  Order  12612 

The  proposed  rule  has  been  analyzed 
in  accordance  with  the  principles  and 
criteria  contained  in  Executive  Order 
12612,  and  the  agency  has  determined 
that  this  proposal  does  not  have 
sufficient  federalism  implications  to 
warrant  the  preparation  of  a  Federalism 
Assessment. 

National  Environmental  Policy  Act 

NHTSA  has  analyzed  this  rulemaking 
action  for  the  purposes  of  the  National 
Environmental  Policy  Act.  The  agency 
had  determined  that  implementation  of 
this  action  would  not  have  significant 
impact  on  the  quality  of  the  human 
environment. 

Comments  on  the  Proposal 

Interested  persons  are  invited  to 
submit  comments  on  the  proposal.  It  is 
requested,  but  not  required,  that  10 
copies  be  submitted. 

All  comments  must  not  exceed  15 
pages  in  length.  (49  CFR  553.21.) 
Necessary  attachments  may  be 
appended  to  these  submission  without  ' 
regard  to  the  15-page  limit.  This 
limitation  is  intended  to  encourage 
commenters  to  detail  their  primary 
arguments  in  a  concise  fashion. 

If  a  commenter  wishes  to  submit 
certain  information  under  a  claim  of 
confidentiality,  three  copies  of  the 
complete  submission,  including 
purportedly  confidential  business 
information,  should  be  submitted  to  the 
Chief  Counsel,  NHTSA,  at  the  street 
address  given  above,  and  seven  copies 
from  which  the  purportedly  confidential 
information  has  been  deleted  should  be 
submitted  to  the  Docket  Section.  A 
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request  for  confidentiality  should  be 
accompanied  by  a  cover  letter  setting 
forth  the  information  specified  in  the 
agency's  confidential  business 
information  regulation.  49  CFR  part  512. 

All  comments  received  before  the 
close  of  business  on  the  comment 
closing  date  indicated  above  for  the 
proposal  will  be  considered,  and  will  be 
available  for  examination  in  the  docket 
at  the  above  address  both  before  and 
after  that  date.  To  the  extent  possible, 
comments  filed  after  the  closing  date 
will  also  be  considered.  Comments 
received  too  late  for  consideration  in 
regard  to  the  final  rule  will  be 
considered  as  suggestions  for  further 
rulemaking  action.  Comments  on  the 
proposal  will  be  available  for  inspection 
in  the  docket.  The  NHTSA  will  continue 
to  file  relevant  information  as  it 
becomes  available  in  the  docket  after  the 
closing  date,  and  it  is  recommended  that 
interested  persons  continue  to  examine 
the  docket  for  new  material. 

Those  persons  desiring  to  be  notified 
upon  receipt  of  their  comments  in  the 
rules  docket  should  enclose  a  self- 
addressed,  stamped  postcard  in  the 
envelope  with  their  comments.  Upon 
receiving  the  comments,  the  docket 
supervisor  will  return  the  postcard  by 
mail. 

List  of  Subjects  in  49  CFR  Part  571 

Imports.  Motor  vehicle  safety,  Molor 
vehicles. 

PART  571-{AMENDeD] 

In  consideration  of  the  foregoing. 
NHTSA  proposes  to  amend  49  CFR  part 
571  as  set  forth  below. 

1.  The  authority  citation  for  part  571 
would  continue  to  read  as  follows; 

Authority:  15  USC.  1392  1401, 1403, 
1407;  delegation  of  authority  at  49  CFR  1.50, 

2.  Section  571.213  would  be  amended 
by: 

a.  Revising  the  definition  of  "booster 
seat"  in  S4  and  adding  to  54,  in 
alphabetical  order,  a  definition  of  "belt- 
positioning  seat"; 

b.  Revising  S5.3.2,  55.5.2(0.  S5.5.2(n), 
55.5.4.  the  introductory  paragraph  of 
55.5.5  and  the  entire  55.5.5(0; 

c.  Adding  S5.5.2(i).  55.5.5(1),  55.6  1.9 
(a),  (b)  and  (c); 

d.  Revising  55.6.4.  56.1.1.3. 
56.1.2.1.1(a).  and  57.3(a)(1). 

The  revised  and  added  paragraphs 
would  read  as  follows; 

f  571 .21 3    8tw>dwd  No.  213,  Child 
Restraint  Syetam. 

Belt-positioning  seat  means  a  child 
restraint  system  that  positions  a  child 
on  a  vehicle  seat  to  improve  the  fit  of 


a  vehicle  Type  II  belt  system  on  the 
child  and  that  lacks  any  component, 
such  as  a  belt  system  or  a  structural 
element,  designed  to  restrain  forward 
movement  of  the  child's  torso  in 
forward  impact. 

Boster  seat  means  either: 

(1)  A  child  restraint  that  consists  of 
only  a  seating  platform  that  does  not 
extend  up  to  provide  a  cushion  for  the 
child's  back  or  head,  or 

(2)  A  belt-positioning  seat. 
•        •        •        •       • 

55.3.2    When  installed  on  a  vehicle 
seat,  each  add-on  child  restraint  system, 
other  than  child  harnesses  and  belt- 
positioning  seats,  shall  be  capable  of 
being  restrained  against  forward 
movement  solely  by  means  of  a  Type  I 
seat  bell  assembly  (defined  in  §  571.209) 
that  meets  Sundard  No.  208  (§  571.208). 
or  by  means  of  a  Type  I  seat  belt 
assembly  plus  one  additional  anchorage 
strap  that  is  supplied  with  the  system 
and  conforms  to  55.4.  Each  belt- 
positioning  seat  shall  be  capable  of 
being  restrained  against  forward 
movement  solely  by  means  of  a  Type  II 
seat  belt  assembly  (defined  in  §  571.209) 
that  meets  Standard  No.  208  (§  571.208). 

55.5.2*  •   * 


(0  One  of  the  following  statements, 
inserting  the  manufacturer's 
recommendations  for  the  maximum 
mass,  weight  and  height  of  children 
who  can  safely  occupy  this  system, 
except  that  booster  seats  shall  not  be 
recommended  for  children  of  masses  of 
less  than  13.6  kg: 

(i)  This  infant  restraint  is  designed  for 

use  by  children  whose  mass  is kg 

(wei^t pounds)  or  less  and  whose 

height  is mm  (_ inches)  or  less 

and  who  are  capable  of  sitting  upright 
alone;  or 

(ii)  This  child  restraint  is  designed  for 
use  only  by  children  whose  mass  is 

between and kg  (weight 

and pounds)  and  whose  height 

is mm  (        inches)  or  less  and  who 

are  capable  of  sitting  upright  alone;  or 

(iii)  This  child  restraint  is  designed 
for  use  only  by  cliildren  whose  mass  is 

between and kg  (weight 

and pounds)  and  are  between 

and mm  ( _and inches) 

in  height. 


SYSTEM  WHEN  RESTRAINING  THE  CHILD 
IN  THIS  BOOSTER  SEAT;  or. 

(2)  WARNING!  USE  ONLY  THE 
VEHICLE'S  LAP  BELT  SYSTEM.  OR  THE 
LAP  BELT  PART  OF  A  LAP/SHOULDER 
BELT  SYSTEM  WITH  THE  SHOULDER 
BELT  PLACED  BEHIND  THE  CHILD.  WHEN 
RESTRAINING  THE  CHILD  IN  THIS  SEAT. 

(ii)  For  a  booster  seat  which  is 
recommended  for  use  with  both  a 
vehicle's  Type  I  and  Type  II  seat  belt 
assemblies,  the  following  statement: 

WARNING!  USE  ONLY  THE  VEHICLES 
LAP  BELT  SYSTEM,  OR  THE  LAP  BELT 
PART  OF  A  LAP/SHOULDER  BELT  SYSTEM 
WITH  THE  SHOULDER  BELT  PLACED 
BEHIND  THE  CHILD,  WHEN  RESTRAINING 
THE  CHILD  WITH  THE  [insert  description  of 
the  system  element  provided  to  restrain 
forward  movement  of  the  child's  torso  when 
used  with  a  lap  belt  (eg.,  shieldl\.  AND 
ONLY  THE  VEHICLES  LAP  AND 
SHOULDER  BELT  SYSTEM  WHEN  USING 
THIS  BOOSTER  WITHOUT  THE  [insert 
above  description]. 

•         •         •         *         • 

(n)  Child  restraint  systems,  other  than 
belt-positioning  seats,  that  are  certified 
as  complying  with  the  provisions  of 
section  58  shall  be  labeled  v«rith  the 
statement  "This  Restraint  is  Certified  for 
Use  in  Motor  Vehicles  and  Aircraft." 
Belt-positioning  seats  shall  be  labeled 
with  the  statement  "This  Restraint  is 
Not  Certified  for  Use  in  Aircraft."  This 
statement  shall  be  in  red  lettering  and 
shall  be  placed  after  the  certification 
statement  required  by  paragraph  (e)  of 
this  section. 


(i)  Except  for  a  booster  seat  which  is 
recommended  for  use  with  both  a 
vehicle's  Type  I  and  Type  II  seat  belt 
assembly,  one  of  the  following 
statements,  as  appropriate: 

(1)  WARNING!  USE  ONLY  THE 
VEHICLES  LAP  AND  SHOULDER  BELT 


55.5.4(a)  Each  built-in  child  restraint 
system  other  than  a  factory-installed 
built-in  restraint  shall  be  permanently 
labeled  with  the  information  specified 
in  55.5.5  (a)  through  (1).  The 
information  specified  in  55.5.5  (a) 
through  (j)  and  in  S5.5.5(l)  shall  be 
visible  when  the  system  is  activated  for 
use. 

(b)  Each  factory-installed  built-in 
child  restraint  shall  be  permanently 
labeled  with  the  information  specified 
in  55.5.5  (0  through  (j)  and  55.5.5(1),  so 
that  the  information  is  visible  when  the 
restraint  is  activated  for  use.  The 
information  shall  also  be  included  in 
the  vehicle  owner's  manual. 

S5.5.5    The  information  specified  in 
paragraphs  (a)  through  (1)  of  this  section 
that  is  required  by  55.5.4  shall  be  in 
English  and  lettered  in  letters  and 
numbers  that  are  not  smaller  than  10- 
point  type  and  are  on  a  contrasting 
background. 

(0  One  of  the  following  statements, 
inserting  the  manufacturer's 
recommendations  for  the  maximum 
mass,  weight  and  height  of  children 
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who  can  safely  occupy  the  system, 
except  that  booster  seats  shall  not  be 
recommended  for  duldren  whose 
masses  are  less  than  13.6  kg: 

(i)  This  infant  restraint  is  designed  for 

use  by  children  whose  mass  is kg 

(weight pounds)  or  less  and  whose 

height  is mm  (_ inches)  or  less 

and  who  are  capable  of  sitting  upright 
alone;  or 

(ii)  This  child  restraint  is  designed  for 
use  only  by  children  whose  mass  is 

between and kg  (weight 

and pounds)  and  whose  height 

is mm  (        inches)  or  less  and  who 

are  capable  of  sitting  upright  alone;  or 

(iii)  This  child  restraint  is  designed 
for  use  only  by  children  whose  mass  is 

between and kg  (weight 

and pounds]  and  are  between 

and mm  ( _and inches) 

in  height. 


(1)  In  the  case  of  a  built-in  booster  that 
uses  either  the  vehicle's  Type  I  or  Type 
II  belt  systems,  a  statement  describing 
the  manufacturer's  recommendation  for 
the  maximum  height  and  weight  and 
mass  of  children  who  can  safely  occupy 
the  system  and  how  the  booster  should 
be  used  (e.g.,  with  or  without  shield) 
with  the  different  vehicle  belt  systems. 

S5.6. 1.9(a)  Except  for  Instructions  for 
a  booster  seat  that  is  recommended  for 
use  with  both  a  vehicle's  Type  I  and 
Type  II  seat  belt  assembly,  the 
instructions  shall  include  one  of  the 
following  statements,  as  appropriate, 
ond  the  reasons  for  them: 

(i)  WARNINGI  USE  ONLY  THE  VEHICLE'S 
LAP  AND  SHOULDER  BELT  SYSTEM 
WHEN  RESTRAINING  THE  CHILD  IN  THIS 
BOOSTER  SEAT;  or. 

(ii)  WARNING!  USE  ONLY  THE 
VEHICLE'S  LAP  BELT  SYSTEM,  OR  THE 
LAP  BELT  PART  OF  A  LAP/SHOULDER 
BELT  SYSTEM  WITH  THE  SHOULDER 
BELT  PLACED  BEHIND  THE  CHILD,  WHEN 
RESTRAINING  THE  CHILD  IN  THIS  SEAT. 

(b)  The  instructions  for  a  booster  seat 
which  is  recommended  for  use  with 


both  a  vehicle's  Type  I  and  Ty]  <e  II  seat 
belt  assemblies  shal  include  tie 
following  statemen  and  the  re  isons 
therefor: 

WARNINGI  USE  ONLY  THE  VE  ^ICLE'S 
LAP  BELT  SYSTEM,  OR  THE  LAI  BELT 
PART  OF  A  LAP/SHdULDER  BBI T  SYSTEM 
WITH  THE  SHOULDI IR  BELT  PLy  .CED 
BEHIND  THE  CHILD,  WHEN  RES  "RAINING 
THE  CHILD  WITH  T?E  [insert  de  cnption  of 
the  system  element  provided  to  re  Ttmin 
forward  movsmerrt  of  the  child's  t  yrso  when 
used  with  a  lap  belt  (e.g.,  shi^df\,  AND 
ONLY  THE  VEHICLE  S  LAP  AND 
SHOULDER  BELT  SYSTEM  WHEN  USING 
THIS  BOOSTER  WIT  iOUT  THE  insert 
above  description]. 

(c)  The  instructicns  for  belt- 
positioning  seats  shall  includn  the 
statement,  "This  restraint  is  nM  certiGed 
for  aircraft  use,"  and  the  reas<  ns  for  this 
statement. 


S5.6.4    In  thecaseof  abui  t-in 
booster  that  uses  either  the  vehicle's 
Type  I  or  Type  n  belt  system: ,  a 
statement  describing  the  man  ifacturer's 
recommendations  for  the  ma:  imum 
height  and  weight  and  mass  c  f  children 
who  can  safely  occupy  the  sy  item  and 
how  the  booster  should  be  us  )d  (e.g., 
with  or  without  shield)  with  he 
different  vehicle  belt  systems. 

S6.1.1.3    Attad^iedtothe<eatbelt 
anchorage  points  provided  oi  i  the 
standard  seat  assembly  (illus  rated  in 
Figures  lA  and  IB)  are  Type  1  seat  belt 
assemblies  in  the  case  of  add  on  child 
restraint  systems  ether  than  I  elt- 
positioning  seats,  or  Type  2  seat  belt 
assemblies  in  the  case  of  belt* 
positioning  seats.  These  seat  beh 
assemblies  meet  tt  e  requirenents  of 
Standard  No.  209  §  571.209;  and  have 
webbing  w'.th  a  wi  dth  of  not  more  than 
2  inches,  and  are  cttacfaed  to  the 
anchorage  points  ^irithout  thi  use  of 
retractors  or  reels  )f  any  kiml 

S6. 1.2.1.1.    Test  configuration  I. 


(a)  In  the  case  of  each  add-on  child 
restraint  system  other  than  a  belt- 
positioning  seat,  a  child  harness,  a 
booster  seat  with  a  top  anchorage  strap, 
or  a  restraint  designed  for  use  by 
physically  handicapped  children,  install 
a  new  add-on  child  restraint  system  at 
the  center  seating  position  of  ihe 
standard  seat  assembly  In  accordance 
with  the  manufacturer's  instructions 
provided  with  the  system  pursuant  to 
S5.6.1.  except  that  the  add-on  restraint 
shall  be  secured  to  the  standard  vehicle 
seat  using  only  the  standard  vehicle  lap 
belt.  A  child  harness,  e  booster  seat 
(other  than  a  belt-positioning  seat)  with 
a  top  anchorage  strap,  or  a  restraint 
designed  for  use  by  physically 
handicapp>ed  children  shall  be  installed 
at  the  center  seating  position  of  the 
standard  seat  assembly  in  accordance 
with  the  manufacturer's  instructions 
provided  with  the  system  pursuant  to 
S5.6.1.  A  belt-positioning  seat  shall  be 
installed  at  either  outboard  seating 
position  of  the  standard  seat  assembly 
in  accordance  with  the  manufacturer's 
Instructions  provided  with  the  system 
pursuant  to  S5.6.1.  except  that  the  belt- 
positioDing  seat  shall  be  secured  to  the 
standard  vehicle  seat  using  only  the 
standard  vehicle  lap  and  shoulder  belt. 

S7.3    Standard  test  device. 
(a)  •  •  • 

(1)  For  testing  for  motor  vehicle  use. 
a  standard  seat  assembly  consisting  oi  a 
simulated  vehicle  bench  seat,  with  three 
seating  positions,  which  is  described  in 
Drawing  Package  S.\S-1 00-1 000 
(consisting  of  drawings  and  a  bill  of 
materials)  with  addendum  A  (dated  July 
1. 1993). 

(2)  *   •   • 

3.  Figures  lA  and  IB  at  the  end  of 
§  571.213  would  be  revised  to  read  as 
follows: 
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Issued  on  August  27, 1S93. 
hvrj  ftirkm, 
Atsociate  AdmiiuMtiator  for  Rulemaking. 

(FR  Doc.  93-21331  PUed  »-2-«3: 8:45  vn] 


49  CFR  Part  S71 

[Doctol  Na  M-Sa.  Notto*  01] 

WH  ai27-AC74 

Federal  Motor  Vehicle  Sefety 
Standards;  Tke  Selection  and  Rime  for 
Motor  Vehldee  Other  Than  Paaaenger 
Cera 

agency:  National  Highway  Traffic 
Safety  Administration  (NHTSA). 
Department  of  Transportation  (DOT). 

ACTION:  Notice  of  proposed  rulemaking. 

SUMMARY:  This  notice  proposes  to 
implement  the  agency's  granting  of  a 
petition  filed  by  Alloy  Wheels 
International,  Ltd.,  by  amending  Federal 
Motor  Vehicle  Safety  Standard  (FMVSS 
or  Standard]  No.  120,  Tirs  Selection  and 
Rims  for  Motor  Vehicles  Other  Than 
Passenger  Cars,  to  allow  manufacturers 
the  choice  of  expressing  the  date  of 
manufacture  on  wheel  rims  either 
numerically  or  by  means  of  symbols. 
This  proposal  would  allow 
manufacturers  greater  flexibility  in 
meeting  the  requirements  of  the 
standard. 

DATES:  Comment  dosing  date:         ^ 
Comments  on  this  notice  must  be 
received  on  or  before  October  18, 1993. 

Proposed  Effective  Date:  If  adopted, 
the  amendment  proposed  in  this  notice 
would  become  effective  180  days  after 
publication  of  the  final  rule. 

ADDRESSES:  Comments  should  refer  to 
the  docket  and  notice  numbers  above 
and  be  submitted  to:  Docket  Section, 
National  Highway  Traffic  Safiety 
Administration,  400  Seventh  Street, 
SW.,  room  5109,  Washington,  EX:  20590. 
Docket  room  hours  are  9:30  a.m.  to  4 
p.m.,  Monday  through  Friday. 

RM  FURTHER  INFORMATION  CONTACT: 
Mr.  Larry  Cook,  Office  of  Vehicle  Safety 
Standards,  National  Highway  Traffic 
Safety  Administration,  400  Seventh 
Street,  SW.,  room  5307,  Washington,  DC 
20590.  Telephone:  (202)  366--4803. 

SUPPt^MENTARY  INFORMATKM:  Paragraph 
S5.2  Rim  Marking,  FMVSS  No.  120,  Tire 
Selection  and  Rims  for  Motor  Vehicles 
Other  Than  Passenger  Cars,  currently 
requires  each  rim  or,  at  the  option  of  the 
manufacturer  in  the  case  of  a 
singlepiece  wheel,  each  wheel  disc  to  be 


impressed  witli  a  dsaignatioo  indicating 
the  source  of  the  rim's  published 
nominal  dimeniions,  a  rim  size 
designation,  the  symbol  "DOT,"  a 
designation  identifying  the 
manufactxirar.  and  tha  data  of 
manufKtiire. 

Paragraph  S5.2(e)  of  tha  standard 
requires  that  tha  data  of  manufacture  be 
shown  as  tha  month,  day,  and  year  or 
as  the  month  and  year,  at  the  option  of 
the  manufMrturer.  Whichever  option  is 
chosen,  the  data  must  be  expressed  in 
numerals.  Thus,  "May  10. 1993".  may 
be  expressed  as: 

510        93 

'"^'-    93  "5.0- 

"May  1993"  may  be  expressed  as: 

5        93 

^"•93"    5- 

Alloy  Wheels  International,  Ltd  (AWI) 
petitioned  this  agency  suggesting  that 
S5.2(e)  be  amended  to  allow  the  date  of 
manufacturer  to  be  shown  in  the  form 
of  a  symbol  rather  than  a  numerical 
sequence.  AWI  stated  that  they  are  a 
major  supplier  of  alloy  road  wheels  for 
both  on  and  off-road  vehicles,  and  that 
it  is  their  practice  to  use  a  particular 
symbol  to  indicate  the  date  of 
manufacture  on  the  majority  of  the 
wheels  they  produce  for  a  variety  of 
customers  in  other  countries. 

Specifically,  AWI  suggested  that 
S5.2(e)  be  amended  to  allow 
manufacturers  the  option  of  expressing 
the  date  of  manufacture  by  means  of  a 
symbol  resembling  the  foce  of  a  clock, 
approximately  19  millimeters  (mm)  (V4 
inch)  in  diameter.  The  clock  would  be 
divided  into  12  sections  corresponding 
to  the  hour  segments  of  a  clock,  except 
that  the  12  sections  would  represent  the 
months  of  the  year.  The  section  between 
the  12  o'clock  and  1  o'clock  positions 
would  represent  January,  the  section 
between  1  o'clock  and  2  o'clock  would 
represent  February,  and  so  on  aroimd 
the  face  of  the  symbol,  in  a  clockwise 
direction.  The  month  of  manufacture 
would  be  shown  by  a  dot  in  the  center 
of  the  applicable  section.  The  year 
would  be  shown  by  two  numerals.  For 
example,  1993  would  shown  as  93,  in 
the  center  of  the  symbol.  The  day,  if 
applicable,  would  be  stamped  in  under 
the  heading  "Day."  AWI  asserted  that 
this  symbol  would  show  the  complete 
date  of  manufacture,  in  compliance  with 
Standard  120,  in  a  clear, 
understandable,  and  practical  form. 

After  reviewring  the  AWI  petition,  the 
agency  has  decided  to  grant  it  and  to 
issue  this  notice  of  proposed  rulemaking 


to  amend  Standard  120  as  suggssted. 
NHTSA  tentatively  condudee  that  the 
date  of  manufacture  shown  on  wbsel 
rims  can  be  dearly  expressed  in  a 
format  other  than  that  cunently 
spedfied  in  the  standard.  Accordingly. 
NHTSA  proposes  to  smend  SS.2(e)  of 
Standard  120  to  allow  the  date  of 
manufacture  impressed  into  rims  or 
wheel  discs  to  hie  sxpnuoA  either  by 
numerals  or  symbols,  st  the  option  of 
the  manufactijrers. 

NHTSA  recognizes  thst  sllowing  the 
use  of  symbols  to  express  ths  dsts  of 
manufacture  without  spedMng  the 
particular  symbol  or  symbols  to  be  used 
could  result  in  s  proliferation  of 
symbols.  Therefore,  to  maintain  a  record 
of  the  various  symbols  liksly  to  be  used, 
the  proposal  would  require  any 
manufactxirer  that  elects  to  use  a  symbol 
to  notify  NHTSA  in  writing  of  the 
symbol  to  be  used,  describe  in  detail 
how  that  symbol  expresses  the  date  of 
manufacture,  provide  an  actual-size 
depiction  of  the  symbol,  and  specify 
where  the  symbol  will  appear  on  the 
wheel.  This  one-time  notification  would 
have  to  be  filed  with  NHTSA  not  less 
than  60  days  before  first  use  of  the 
symbol  and  must  include  the  name  and 
address  of  each  manufacturer  utilizing 
that  symbol  and  the  name  and  address 
of  the  trademark  owner  of  the  symbol, 
if  any.  NHTSA  would  place  all  such 
notifications  in  the  public  docket,  but 
manufacturers  would  nevertheless  be 
required  to  provide  their  date  code 
information  to  any  person  upon  request. 

This  proposed  rule  wouldnot  have 
any  retroactive  effect.  Under  section 
103(d),  National  Traffic  and  Motor 
Vehicle  Safety  Act  (Act),  15  U.S.C. 
1392(d),  whenever  a  Federal  motor 
vehicle  safety  standard  is  in  effect,  a 
state  may  not  adopt  or  maintain  a  safety 
standard  applicable  to  the  same  aspect 
of  performance  which  is  not  identical  to 
the  Federal  standard.  Section  105  of  the 
Act,  15  U.S.C.  1394,  sets  forth  a 
procedure  for  judicial  review  of  final 
rules  establishing,  amending  or  revoking 
Federal  motor  vehicle  safety  standards. 
That  section  does  not  require 
submission  of  a  petition  for 
reconsideration  or  other  administrative 
proceedings  before  parties  may  file  stilt 
in  court. 

Rulemaking  Analyses  end  Noticee 

Executive  Order  12291  (Federal 
Regulation)  and  DOT  Regulatory 
Policies  and  Procedures 

NHTSA  has  examined  the  impact  of 
this  rulemaking  action  and  determined 
that  it  is  neither  "major"  within  the 
meaning  of  Executive  Order  12291,  nor 
"significant"  within  the  meaning  of  the 
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Department  of  Transportation's 
regulatory  policies  and  procedures. 
NHTSA  has  concluded  that  the  effect  of 
this  action  would  be  so  minimal  as  not 
to  warrant  preparation  of  a  full 
regulatory  evaluation.  NHTSA  has 
evaluated  this  proposal  and  believes 
that  it  would  impose  no  mandatory 
costs  on  manufacturers.  This  proposed 
amendment  would  merely  permit 
manufacturers  of  wheel  rims  to  express 
the  date  of  manufacture  of  their  rims  in 
a  manner  other  than  that  currently 
prescribed  in  S5.2(e),  Standard  120. 
This  amendment  would  not  have  an 
impact  on  the  economy  in  excess  of 
$100  million.  Similarly,  it  would  not 
result  in  a  major  change  in  costs  or 
prices  for  consumers,  individuals, 
industries,  government,  or  any 
geographic  region,  nor  would  it 
signiflcantly  affect  competition. 

Regulatory  Flexibility  Act 

NHTSA  has  considered  the  impacts  of 
this  rulemaking  action  under  the 
Regulatory  Flexibility  Act.  I  hereby 
certify  that  the  proposed  amendments 
would  not  have  a  significant  economic 
impact  on  a  substantial  number  of  small 
entities.  Accordingly,  the  agency  has  not 
prepared  a  preliminary  regulatory 
flexibility  analysis. 

The  agency  believes  that  few,  if  any. 
wheel  and/or  rim  manufacturers  qualify 
as  small  businesses.  Small  businesses, 
small  organizations  and  small 
governmental  units  would  be  affected 
by  the  proposed  amendment  only  to  the 
extent  that  they  purchase  rims  and 
singlewheel  discs  marked  as  permitted 
by  this  amendment. 

National  Environmental  Policy  Act 

NHTSA  has  analyzed  this  rulemaking 
action  for  purposes  of  the  National 
Environmental  Policy  Act  and  has 
determined  that  implementation  of  this 
action  would  have  no  significant  impact 
on  the  quality  of  the  human 
environment. 

Executive  Order  12612  (Federalism) 

NHTSA  has  analyzed  this  proposal  in 
accordance  with  the  principles  and 
criteria  contained  in  Executive  Order 
12612  and  has  determined  that  this 
proposal  does  not  have  sufficient 
federalism  implications  to  warrant  the 
preparation  of  a  Federalism  Assessment. 

Paperwork  Reduction  Act 

The  procedures  in  this  proposed  rule 
requiring  manufacturers  to  notify 
NHTSA  in  writing  of  the  symbols  they 
propose  to  use,  and  describing  those 
symbols,  are  considered  to  be 
information  collection  requirements,  as 
that  term  is  defined  by  the  Office  of 


Management  and  Budget  0MB)  is  5 
CFR  part  1320.  The  infomation 
collection  requirements  fur  49  CFR 
571.120  have  be<3n  submi  ted  to  and 
approved  by  the  0MB  pu  -suant  to  the 
requirements  of  the  Papei  work 
Reduction  Act  (44  U.S.C.  3501,  et  seq.). 
This  collection  of  informi  tion  has  been 
assigned  OMB  Control  No.  2127-0503. 
Consolidated  Labeling  R(  quirements  for 
Motor  Vehicle  T'res  and .  lims,  and  has 
been  approved  for  use  tk  ough 
December  31, 1995. 

Request  for  Coirments 

Interested  persons  are  ;  nvited  to 
submit  commen  :s  on  thi{  proposal.  It  is 
requested  but  not  require  d  that  10 
copies  be  submitted. 

All  comments  must  no  exceed  15 
pages  in  length  i49  CFR .'  53.21). 
Necessary  attaclments  nr  ay  be 
appended  to  these  submissions  without 
regard  to  the  15- page  lim  it.  This 
limitation  is  intended  to  ancourage 
commenters  to  cetail  the  j  primary 
arguments  in  a  concise  fi  shion. 

If  a  commenter  wishes  to  submit 
certain  information  undi  r  a  claim  of 
confidentiality.  ±ree  cq  ies  of  the 
complete  submission,  in  zluding  the 
purportedly  cotfidentia!  business 
information,  should  be  s  jbmitted  to  the 
Chief  Counsel,  NHTSA,  it  the  street 
address  given  above,  ant  seven  copies 
from  which  the  purportc  dly  confidential 
information  has  been  de  eted  should  be 
submitted  to  the  Docket  Section.  A 
request  for  conf  dentiali  y  should  be 
accompanied  b)  a  cover  letter  setting 
forth  the  information  sp  jcified  in  49 
CFR  part  512,  the  agenc's  confidential 
business  information  repilation. 

All  comments  receive  i  on  or  before 
the  close  of  bus  ness  on  the  comment 
closing  date  indicated  a  )Ove  for  the 
proposal  will  be  considc^red.  and  will  be 
available  for  examinaticn  in  the  docket 
at  the  above  address  bol  h  before  and 
after  that  date.  To  the  ejtent  possible, 
comments  filed  after  thf  closing  date 
will  also  be  considered.  Comments 
received  too  late  for  cor  sideration  in 
regard  to  the  final  rule  mil  be 
considered  as  s  iggestiois  for  further 
rulemaking  action.  Con  ments  on  the 
proposal  will  be  availal  le  for  inspection 
in  the  docket.  NHTSA  v«ll  continue  to 
file  relevant  inf  ormatio  i  in  the  docket 
after  the  closing  date,  a  id  it  is 
recommended  that  interested  persons 
continue  to  examine  tha  docket  for  new 
material. 

Those  persons  desiring  to  be  notified 
upon  receipt  of  their  comments  in  the 
rules  docket  should  en  :lose  a  self- 
addressed  stamped  po:  tcard  in  the 
envelope  with  heir  co  nments.  Upon 
receiving  the  comments,  the  docket 


supervisor  will  return  the  postcard  by 
mail. 

List  of  Subjects  in  49  CFR  Part  571 

Imports,  Motor  vehicle  safety,  Motor 
vehicles,  Rubber  and  rubber  products, 
and  Tires. 

In  consideration  of  the  foregoing,  49 
CFR  part  571  would  be  amended  as 
follows; 

PART  571— FEDERAL  MOTOR 
VEHICLE  SAFETY  STANDARDS 

1.  The  authority  citation  for  part  571 
would  continue  to  read  as  follows: 

Authority:  15  U.S.C.  1392, 1401. 1403, 
1407;  delegation  of  authority  at  49  CFR  1.50. 

2.  Section  571.120  would  be  amended 
by  revising  S5.2(e)  to  read  as  follows: 

S  571. 120    Standard  No.  120,  TtreMl«ction 
and  rima  for  motor  vahidaa  other  than 
paaaangar  cara. 

•        •        •        •        • 

S5.2*  •  • 

(e)  The  month,  day,  and  year  or  the 
month  and  year  of  manufacture, 
expressed  either  in  numerals  or  by  use 
of  a  sjTTibol.  at  the  option  of  the 
manufacturer.  For  example: 
"September  4, 1976"  may  be  expressed 
as: 

904  76 

'°*^*-    76- "904- 

"September  1976"  may  be  expressed  as: 

9         76 
976.^^,  or    ^. 

(1)  Any  manufacturer  that  elects  to 
reflect  the  date  of  manufacture  by  means 
of  a  symbol  shall  notify  NHTSA  in 
writing,  in  duplicate,  of  the  full  names 
and  addresses  of  all  manufacturers  and 
brand  name  owners  utilizing  that 
symbol  and  the  trademark  owner  of  that 
symbol,  if  any.  The  notification  shall 
describe  in  narrative  form  and  in  detail 
how  the  month,  day,  and  year  or  the 
month  and  year  are  depicted  by  the 
symbol.  Such  description  shall  include 
an  actual-size  graphic  depiction  of  the 
symbol,  showing  and/or  explaining  the 
interrelationship  of  the  component  parts 
of  the  symbol  as  they  will  appear  on  the 
rim  or  singlewheel  disc,  including 
dimensional  specifications,  and  where 
the  symbol  will  be  located  on  the  rim  or 
singlewheel  disc.  The  notification  shall 
be  received  by  NHTSA  at  least  60 
calendar  days  prior  to  first  use  of  the 
symbol.  TKeliotification  shall  be  mailed 
to  the  Office  of  Vehicle  Safety 
Standards,  Crash  Avoidance  Division, 
National  Highway  Traffic  Safety 
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Administration,  400  Seventh  Stroet. 
SW..  Washington,  DC  20590.  All 
information  provided  this  agenry  in 
accordance  with  this  section  will  be 
placed  in  the  public  docket. 

(2)  Each  manufacturer  of  wheels  shall 
provide  an  explanation  of  its  date  of 
manufacture  symbol  to  any  person  upon 
recjuBst. 

Issued  on  August  27. 1993. 
BaiT>'  Felrice, 

Associate  Administrator  for  Puhnaking. 
|FK  Doc.  93-21332  Filed  9-2-93;  8  45  ami 

BILUMG  COOC  Mie-W-M 


DEPARTMENT  OF  THE  IKTERIOR 
Fish  and  WikJiife  Sarvica 

SOCFRPartlT 

RIN1018-AB97 

Endangered  and  Threatenad  Wildlife 
and  Plants;  Proposal  To  List  the 
Appalachian  Eiktoa  aa  an  Endangered 
Species 

AGENCY:  Fish  and  Wildlife  Service. 

Interior. 

ACTION:  Proposed  rule. 

SUMMARY:  The  US.  Fish  and  Wildlife 
Service  (Service)  proposes  to  list  the 
Appalachian  elktoe  (Ahsmidonta 
raveneliana)  as  an  endangered  species 
under  the  Endangered  Species  Act  of 
1973.  as  amended  (Act).  The 
Appalachian  elktoe  is  a  freshwater 
mussel  that  is  endemic  to  the  upper 
Tennessee  River  system  in  the 
mountains  of  western  North  Carolina 
and  eastern  Tennessee.  It  was  once 
fairly  widely  distributed  in  western 
North  Carolina  but  has  been  eliminated 
from  the  majority  of  its  historic  range 
aiid  reduced  to  short  reaches  of  the 
Little  Tennessee  River,  Nolichucky 
River.  North  Toe  River,  and  Cane  River. 
In  Tennessee,  the  species  is  known  only 
from  its  present  distribution  in  the 
Nolichucky  River.  The  species'  range 
has  been  seriously  reduced  by 
impoundments  and  the  general 
deterioration  of  habitat  and  water 
quality  resulting  from  siltation  and 
other  pollutants  contributed  by  poor 
land  use  practices  and  toxic  discharges. 
Due  to  the  species'  limited  distribution. 
any  factors  that  adversely  modify 
habitat  or  water  quality  in  the  stream 
reaches  it  now  inhabits  could  further 
threaten  the  species.  Comments  and 
information  pertaining  to  this  prop>osal 
are  sought  from  the  public. 

DATES:  Comments  from  all  interested 
parties  must  be  received  by  November  2, 


1993.  Public  bearing  requests  must  be 
received  by  October  18, 1993. 
ADDRESSES:  Cocunents  and  materials 
concerning  this  proposal  should  be  sent 
to  the  Field  Supervisor.  U.S.  Fish  and 
Wildlife  Service,  330  Ridgefield  Court. 
Asheville.  North  Carohna  28806. 
Comments  and  materials  received  will 
be  available  for  pubhc  inspection,  by 
appointment,  during  normal  business 
hours  at  the  above  address. 
FOR  FURTHER  MFOMIATION  CONTACT:  Mr. 
John  Fridell  at  the  above  address 
(telephone  704/665-1195,  Ext.  225). 

SUPPLEMENTARY  INFORMATION: 

Background  , 

The  Appalachian  elktoe  [Alasmidonta 
raveneliana)  was  originally  described  by 
Lea  (1834).  This  freshwater  spocies  has 
a  thin  but  not  fragile,  subovate  or 
kidney-shaped  shell,  reaching  up  to 
about  80  mm  in  length,  35  mm  in 
height,  and  25  mm  in  width  (Clarke 
1981).  Juveniles  of  the  species  generally 
have  a  yellowish-brown  periostracum 
(outer  shell  surface)  while  the 
periostracum  of  the  adults  is  usually 
dark  brown  in  color.  Although  rays  are 
prominent  on  some  shells,  particularly 
in  the  posterior  portion  of  the  shell, 
many  individuals  have  only  obscure 
greenish  rays.  The  shell  nacre  (inside 
shell  surface)  is  shiny,  often  white  to 
bluish-white,  changing  to  a  salmon, 
pinkish,  or  brownish  color  in  the  central 
and  beak  cavity  portions  of  the  shell; 
some  specimens  may  be  marked  with 
irregular  brownish  blotches  (adapted 
from  Clarke  1981).  A  detailed 
description  of  the  species*  shell,  with 
illustrations,  is  contained  in  Clarke 
(1981).  Soft  parts  are  discussed  in 
Ortmann  (1921). 

Because  of  its  rarity,  little  is  known 
about  the  specifics  of  the  biology, 
habitat  requirements,  and  life  history  of 
the  Appalachian  elktoe.  The  species  has 
been  reported  from  relatively  shallow, 
medium-sized  creeks  and  rivers  with 
cool,  moderate-  to  fast-flowing  water.  It 
has  been  observed  in  gravelly  substrates 
often  mixed  with  cobble  and  boulders, 
in  cracks  in  bedrock  (Gordon  1991),  and 
occasionally  in  relatively  silt-free, 
coarse,  sandy  substrates  (J.  Alderman, 
North  Carolina  Wildlife  Resources 
Commission,  personal  communication, 
1992;  personal  observations,  1989  and 
1991).  Like  other  freshwater  mussels, 
the  Appalachian  elktoe  feeds  by  Hltering 
food  particles  from  the  water  column. 
The  specific  food  habits  of  the  species 
are  unknown,  but  other  freshwater 
mussels  have  been  documented  to  feed 
on  detritus,  diatoms,  phytoplankton, 
and  zooplankton  (Churchill  and  Lewis 
1924).  The  reproductive  cycle  of  the 


Appalachian  elktoe  is  similar  to  that  of 
other  native  freshwater  mussels.  Males 
release  sperm  into  the  water  column; 
the  sperm  are  then  taken  in  by  the 
females  through  their  siphons  during 
feeding  and<respiration.  The  females 
retain  the  fertilized  eggs  in  their  gills 
until  the  larvae  (glochidia)  fully 
develop.  The  mussel  glochidia  are 
released  into  the  water,  and  within  a 
few  days  they  must  attach  to  the 
appropriate  sp>ecies  of  fish,  which  they 
then  parasitize  for  a  short  time  while 
they  develop  into  juvenile  mussels. 
They  then  detach  from  their  "fish  host" 
and  sink  to  the  stream  bottom  where 
they  continue  to  develop,  provided  they 
land  in  a  suitable  substrate  with  the 
correct  watgr  conditions.  The  mussel's 
life  span,  fish  species  its  larvae 
parasitize,  and  many  other  aspects  of  its 
life  history  are  unknown. 

The  Appalachian  elktoe  is  known  to 
be  endemic  to  the  upper  Tennessee 
River  system  in  western  North  Carolina 
and  eastern  Tennessee.  Historical 
records  for  the  species  in  North  Carolina 
exist  for  the  Nolichucky  River  system 
(Nolichucky  River,  county  unknown); 
the  Little  Tennessee  River  system 
(Tulula  Creek,  Graham  County);  and  the 
French  Broad  River  system,  including 
the  Little  River  (Transylvania  County), 
Swannanoa  River  (county  unknown). 
Pigeon  River  (Haywood  County),  and 
French  Broad  River  (Buncombe  County 
and  an  unknown  county)  (Clarke  1981). 
An  additional  historical  record  of  the 
Appalachian  elktoe  in  the  North  Fork 
Holston  River,  Tennessee  (S.S. 
Haldeman  collection)  is  believed  to 
represent  a  mislabeled  locality  (Gordon 
1991). 

From  1986  through  the  spring  of  1992, 
biologists  with  the  Se'-vice,  Tennessee 
Valley  Authority,  North  Carolina 
Wildlife  Resources  Commission,  and 
Tennessee  Technological  University 
surveyed  both  historic  and  potential 
habitat  of  the  species.  Surveys  of  the 
French  Broad  River  and  hs  tributaries  in 
North  Carolina  failed  to  locate  any 
specimens  of  the  Appalachian  elktoe  (R. 
Biggins,  U.S.  Fish  and  Wildlife  Service, 
personal  communications,  1989  and 
1991;  Alderman,  North  Carolina 
Wildlife  Resources  Commission, 
personal  communication,  1990;  M. 
Gordon,  Tennessee  Technological 
University,  personal  communications, 
1991  and  1992;  personal  observations, 
1986  through  1991).  The  species  has 
also  been  extirpated  from  Tulula  Creek 
in  the  Little  Tmnessee  River  system 
(personal  observations.  1987  and  1992) 
and  could  not  be  found  in  any  of  the 
other  major  tributaries  to  the  Little 
Tennessee  River  (Gordon,  personal 
communication,  1991;  S.  Ahlstedt, 
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Tennessee  Valley  Authority,  personal 
communication,  1992). 

Only  two  populations  of  the  species 
are  known  to  survive.  One  population, 
discovered  in  1987  by  Tennessee  Valley 
Authority  biologists  (Steven  Ahlstedt 
and  Qiarles  Saylor),  exists  in  the  main 
stem  of  the  Little  Tennessee  River  in 
Swain  and  Macon  Counties,  North 
Carolina  (Tennessee  Valley  Authority 
1987;  J.  Widlak.  U.S.  Fish  and  Wildlife 
Service,  personal  communication,  1988; 
Biggins  1990;  Gordon  1991;  personal 
observations,  1988, 1991,  and  1992).  In 
the  Nolichucky  River  system,  the 
species  is  restricted  to  scattered 
locations  along  a  short  reach  of  the 
North  Toe  River  in  Yancey  and  Mitchell 
Counties  in  North  Carolina  (personal 
observations,  1991  and  1992)  and  the 
main  stem  of  the  Nolichucky  River. 
Yancey  and  Mitchell  Counties,  North 
Carolina  (Alderman,  personal 
communication,  1991;  personal 
observation.  1992).  extending  downriver 
into  Unicoi  County,  Tennessee 
(personal  observation.  1992).  A  single 
specimen  of  the  Appalachian  elktoe  was 
also  found  in  the  Cane  River  in  Yancey 
County.  North  Carolina  (C.  McGrath, 
North  Carolina  Wildlife  Resources 
Commission,  personal  communication. 
1992). 

Habitat  and  water  quality 
degradation/alteration  resulting  from 
impoundments,  stream  channelization, 
dredging,  industrial  and  sewage 
effluent,  and  the  runoff  of  silt  and  other 
pollutants  from  poorly  implemented 
mining,  construction/development, 
agricultural  and  past  logging  activities 
are  believed  to  be  the  primary  factors 
resulting  in  the  elimination  of  the 
species  from  the  majority  of  its  historic 
range.  Many  of  these  factors  threaten  the 
only  two  remaining  populations  of  the 
species. 

The  Appalachian  elktoe  was 
recognized  by  the  Service  in  the  May  22. 
1984.  Federal  Register  (49  FR  21675) 
and  again  in  the  January  6. 1989, 
Federal  Register  (54  FR  579)  as  a 
species  being  reviewed  for  potential 
addition  to  the  Federal  List  of 
Endangered  and  Threatened  Wildlife 
and  Plants.  This  mussel  was  designated 
as  a  category  2  candidate  for  Federal 
Hsting  on  these  candidate  lists.  Category 
2  represents  those  species  for  which  the 
Service  has  some  information  indicating 
that  the  taxa  may  be  under  threat,  but 
sufficient  information  is  lacking  to 
prepare  a  proposed  rule.  Since  that 
time,  both  historic  and  potential  habitat 
of  the  species  has  been  surveyed.  Only 
two  populations  of  the  Appalachian 
elktoe  are  known  to  survive,  and  both  of 
these  populations  are  threatened  by 
many  of  the  same  factors  believed  to 


have  resulted  in  the  ex  irpation  of  the 
species  elsewhe~e  within  its  historic 
range.  Accordingly,  on  June  10. 1992, 
the  Service  reclnssifiec  the  Appalachian 
elktoe  as  a  category  1  candidate. 
Category  1  represents  t  lose  species  for 
which  the  Service  has  enough 
substantial  info-matioi  on  biological 
vulnerability  and  three ts  to  support 
proposals  to  Ust  them  .s  endangered  or 
threatened  species. 

The  Service  has  met  and  been  in 
contact  with  various  Faderal  and  State 
agency  personnsl  and  private 
individuals  knowledgeable  about  the 
species  concerning  the  species'  status 
and  the  need  for  protection  provided  by 
the  Act.  On  April  20, 1 992.  and  again 
on  August  21, 1992.  the  Service  notified 
appropriate  Feceral.  State,  and  local 
government  agencies  in  writing  that  a 
status  review  was  beir  g  conducted  and 
that  the  species  might  be  proposed  for 
Federal  listing.  A  tota  of  six  written 
comments  wert  recei>  ed  on  these  two 
notices.  The  North  Ca^lina  Wildlife 
Resources  Commission  (two  written 
comments),  the  North  Carolina  Natural 
Heritage  Program  (tw(  written 
comments),  and  an  in  erested  biologist 
expressed  their  suppc  rt  for  the  species' 
being  proposed  for  pritection  under  the 
Act;  the  U.S.  Soil  Conservation  Service 
stated  that  they  did  n  it  have  any 
additional  informatio  i  on  this  species. 
No  negative  corameni  s  were  received. 

Summary  of  Fectors  Vffectingthe 
Species 

Section  4{a)(' )  of  tie  Endangered 
Species  Act  (16  U.S.C .  1531  et  seq.)  and 
regulations  (50  CFR  part  424) 
promulgated  to  impU  ment  the  listing 
provisions  of  tte  Act  set  forth  the 
procedures  for  iddin ;  species  to  the 
Federal  hsts.  A  speci  w  may  be 
determined  to  be  an  endangered  or 
threatened  species  dre  to  one  or  more 
of  the  five  factors  described  in  Section 
4(a)(1).  These  factors  and  their 
application  to  the  Appalachian  elktoe 
[Alasmidonta  raventliana)  are  as 
follows: 

A.  The  Present  or  Threatened 
Destruction,  Modificttion,  or 
Curtailment  of  Jts  Ht  bitat  or  Range 

Historic  and  recen  t  collection  records 
for  the  Appalachian  alktoe  indicate  that 
the  species  was  oncj  fairly  widely 
distributed  throughcut  the  upper 
Tennessee  River  sys  em  in  North 
Carolina,  including  he  French  Broad 
River  system,  the  Li  tie  Tennessee  River 
system,  and  the  Nol  chucky  River 
system  (Clarke  1981  Biggins  1990,  and 
Gordon  1991).  In  Tennessee,  the  species 
is  known  only  from  its  present 
distribution  in  the  ^  olichucky  River. 


The  species  apparently  no  longer  exists 
in  the  French  Broad  River  system, 
where  it  was  once  fairly  widely 
distributed;  and,  with  the  exception  of 
one  small  population  each  in  the 
Nolichucky  River  system  and  the  main 
stem  of  the  Little  Tennessee  River,  the 
species  has  been  eliminated  from  these 
river  systems  as  well.  This  decline  in 
the  species  throughout  its  range  has. 
been  attributed  to  several  fectors, 
including  siltation  resulting  from 
mining,  logging,  agricultural,  and 
construction  activities;  nmoff  and 
discharge  of  organic  and  inorganic 
pollutants  from  industrial,  municipal, 
agricultural,  and  other  point  and 
nonpoint  sources;  habitat  alterations 
associated  with  impoundments, 
channelization,  and  dredging;  and  other 
natural  and  human-related  factors  that 
adversely  modify  the  aquatic 
environment.  Many  of  these  same 
factors  threaten  the  two  remaining 
populations  of  the  species. 

The  Little  Tennessee  River 
population,  the  healthiest  of  the  two 
remaining  populations,  inhabits  a 
relatively  short  stretch  of  the  river 
located  between  Emory  Lake  at 
Franklin.  Macon  County,  North 
Carolina,  and  Fontana  Reservoir  in 
Swain  County.  North  Carolina.  This 
population  was  likely  reduced  in  size  by 
the  impoundment  of  these  two 
reservoirs  and  is  presently  being 
threatened  by  industrial  and  sewage 
effluent  (primarily  from  the  town  of 
Franklin  but  also  originating  elsewhere 
within  the  river's  watershed)  and  heav7 
silt  loads  and  other  pollutants  (e.g.. 
fertilizers,  pesticides,  heavy  metals,  oil. 
salts,  organic  wastes,  etc.)  from 
residential  and  industrial  developi^nts. 
road  and  highway  construction/ 
improvement  projects,  crop  and 
livestock  farming  activities,  and  other 
land  disturbance  activities  occurring 
throughout  the  river's  watershed. 

The  Nohchucky  River  population 
appears  to  be  restricted  to  scattered 
pockets  along  short  reaches  of  the  main 
stems  of  the  Nolichucky,  North  Toe.  and 
Cane  Rivers.  The  primary  threats  to  this 
population  appear  to  be  associated  with 
the  runoff  or  discharge  of  siU  and  other 
pollutants  from  surface-mining 
operations,  construction  projects,  and  a 
variety  of  agricuhural  activities 
occurring  at  numerous  locations  in  the 
river's  watershed.  Much  of  the 
Nolichucky  River  in  North  Carolina 
contains  heavy  loads  of  sediments  from 
past  and  ongoing  land  disturbance 
activities  within  its  watershed,  and 
suitable  habitat  for  the  Appalachian 
elktoe  appears  to  be  limited  in  this  river. 

Also,  because  both  extant  populations 
of  the  Appalachian  elktoe  are  restricted 
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to  short  river  reaches,  each  is  extremely 
vuhierable  to  extirpation  from  a  single 
catastrophic  event,  such  as  a  toxic 
riiemical  spill  or  an  activity  resulting  in 
a  niajor  river  channel/habitat 
modification. 

B  Ch-erutilitation  for  Commercial, 
RectTcitional,  Scientific,  or  Educational 
Purposes 

This  freshwater  mussel  species  is  not 
commercially  valuable,  but  because  it  is 
extremely  rare  it  could  be  sought  by 
collectors.  While  collecting  or  other 
intentional  take  is  not  presently 
identified  as  a  fartor  contributing  to  the 
species'  decline,  because  the 
Appalachian  elktoe  is  extremely 
restricted  in  range,  such  take  could  pose 
a  signitlcant  threat  to  the  species' 
continued  existence  if  it  should  occur. 
Federal  listing  would  help  control  any 
indiscriminate  taking  of  individuals 

C.  Disease  or  Predation 

Since  1982,  biologists  and  commercial 
mussel  fishermen  have  reported 
extensive  mussel  die-offs  in  rivers  and 
lakes  throughout  the  United  States.  The 
cdu.se(s)  of  many  of  these  die-offs  is 
unknown,  but  disease  has  been 
suggested  as  a  possible  factor. 

Snails  of  the  Appalachian  elktoe  are 
often  found  in  muskrat  middens  along 
the  roach  of  the  Little  Tennessee  River 
where  the  species  still  exists  and 
occasionally  in  middens  along  the 
Nolichucky  River,  The  species  also  is 
presumably  consumed  by  other 
mammals,  such  as  racoons  and  mink. 
While  predation  is  not  thought  to  be  a 
significant  threat  to  a  healthy  mussel 
population,  it  could,  as  suggested  by 
Neves  and  Odum  (1989),  limit  the 
recovery  of  endangered  mussel  species 
or  contribute  to  the  local  extirpation  of 
mussel  populations  already  depleted  by 
other  factors.  Predation  would  be  of 
primary  concern  to  the  Nolichucky 
River  population  of  the  Appalachian 
elktoe,  which  appears  to  be  existing 
only  in  low  numbers. 

D  The  Inadequacy  of  Existing 
Regulatory  Mechanisms 

The  Stales  of  North  Carolina  and 
Tennessee  prohibit  taking  of  fish  and 
wildlife,  including  freshwater  mussels, 
for  scientiBc  purposes  without  a  State 
collecting  permit.  However.  State 
rtjguldtions  do  not  generally  protect  the 
species  from  other  threats.  The  Little 
Tennessee  River  population  of  the 
species  is  indirectly  provided  some 
Federal  protection  from  Federal  actions 
and  activities  through  the  Endangered 
Species  Act,  due  to  the  fact  that  at  least 
a  portion  of  this  population  inhabits  the 
Same  stretch  of  river  as  the  federally 


threatened  spotfin  chub  [Cyprinella 
[=H\'bopsis)  monacha)  and  the  federally 
endangered  little-wing  pearly  mussel 
{Pegias  fabula).  However,  the 
Nolichucky  River  population  of  the 
species  is  not  afforded  this  protection. 
Federal  listing  would  provide  additional 
protection  for  the  Appalachian  elktoe 
throu^out  its  range  by  requiring 
Federal  permits  in  order  to  take  the 
species  and  by  requiring  Federal 
agencies  to  consult  with  the  Service 
when  activities  they  fund,  authorize,  or 
carry  out  may  affect  the  species. 

E.  Other  Natural  or  Manmade  Factors 
Affecting  Its  Continued  Existence 

Only  two  populations  of  this  species 
are  known  to  still  exist.  Both  are 
relatively  small,  particularly  tlie 
Nolichucky  River  population,  and  they 
are  geographically  isolated  from  one 
another.  This  isolation  prohibits  the 
natural  interchange  of  genetic  material 
between  populations,  and  the  small 
population  size  reduces  the  reser\'oir  of 
genetic  variability  within  the 
populations.  It  is  possible  that  both  the 
remaining  populations  of  the 
Appalachian  elktoe  may  already  be 
below  the  level  required  to  maintain 
long-term  genetic  viability.  Because  they 
are  isolated  from  one  another,  natural 
repopulation  of  an  extirpated 
population  would  be  impossible 
without  human  intervention. 

The  Service  has  carefully  assessed  the 
best  scientific  and  commercial 
information  available  regarding  the  past, 
present,  and  future  threats  faced  by  this 
species  in  determining  to  propose  this 
rule.  Based  on  this  evaluation,  the 
preferred  action  is  to  list  the 
Appalachian  elktoe  [Alasmidonta 
raveneliana)  as  an  endangered  species. 
The  species  has  been  eliminated  from 
the  French  Broad  River  system,  and  its 
range  has  been  greatly  reduced  in  the 
other  two  river  systems  (the  Little 
Tennessee  River  and  the  Nolichucky 
River  systems)  in  which  the  species 
historically  occurred.  Presently,  only 
two  small  isolated  populations  are 
known  to  survive.  These  populations 
are  threatened  by  a  variety  of  factors, 
including  road  construction  activities, 
residential  and  commercial 
development,  mining  activities,  farming 
and  logging  activities,  sewage  and 
industrial  effluent,  and  other  manmade 
and  natural  factors  adversely  affecting 
the  aquatic  environment.  Due  to  the 
species'  history  of  population  losses  and 
the  extreme  vulnerability  of  the  two 
surviving  populations,  endangered 
status  appears  to  be  appropriate  for  this 
species  (see  "Critical  Habitat"  section 
fur  a  discussion  of  why  critical  habitat 


is  not  being  proposed  for  the 
Appalachian  elktoe). 

Critical  Habitat 

Section  4(a)(3)  of  the  Act.  as 
amended,  requires  that,  to  the  maximum 
extent  prudent  and  determinable,  the 
Secretary  designate  critical  habitat  at  the 
time  the  species  is  determined  to  be 
endangered  or  threatened.  The  Service's 
regulations  (50  CFR  424.12(a)(l)l  state 
that  designation  of  critical  habitat  is  not 
prudent  when  one  or  both  of  the 
following  situations  exist:  (1)  the 
species  is  threatened  by  taking  or  other 
activity  and  the  identification  of  critical 
habitat  can  be  expected  to  increase  the 
degree  of  threat  to  the  species  or  (2) 
such  designation  of  critical  habitat 
would  not  be  beneficial  to  the  species. 
The  Service  finds  that  designation  of 
critical  habitat  is  not  prudent  for  this 
species.  Such  a  determination  would 
result  in  no  known  benefit  to  the 
Appalachian  elktoe.  and  designation  of 
critical  habitat  could  further  Oireaten 
the  species,    • 

Section  7(a)(2)  and  regulations 
codified  at  50  CFR  Part  402  require 
Federal  agencies  to  ensure,  in 
consultation  with  and  with  the 
assistance  of  the  Service,  that  activities 
they  authorize,  fund,  or  carry  out  are  not 
likely  to  jeopardize  the  continued 
existence  of  listed  species  or  destroy  or 
adversely  modify  their  critical  habitat,  if 
designated.  Section  7(a)(4)  requires 
Federal  agencies  to  confer  informally 
with  the  Service  on  any  action  that  is 
likely  to  jeopardize  the  continued 
existence  of  a  proposed  species  or  result 
in  the  destruction  or  adverse 
modification  of  proposed  critical 
habitat.  (See  "Available  Conservation 
Measures"  section  for  a  further 
discussion  of  Section  7.)  As  part  of  the 
development  of  this  proposed  rule. 
Federal  and  State  agencies  were  notified 
of  the  Appalachian  elktoe's  general 
distribution,  and  they  were  requested  to 
provide  data  on  proposed  Federal 
actions  that  might  adversely  affect  the 
species.  No  specific  projects  were 
identified.  Should  any  future  projects  be 
proposed  in  areas  inhabited  by  this 
mussel,  the  involved  Federal  agency 
will  already  have  the  general 
distributional  data  needed  to  determine 
if  the  species  may  be  affected  by  their 
action;  and  if  needed,  more  specific 
distributional  information  would  be 
provided. 

Regulations  promulgated  for  the 
implementation  of  Section  7  of  the  Act 
provide  for  both  a  "jeopardy"  standard 
and  a  "destruction  or  adverse 
modification"  of  critical  habitat 
standard.  Due  to  the  highly  precarious 
status  of  the  Appalachian  elktoe,  any 
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significant  adverse  modification  or 

destruction  of  the  species'  habitat  would 
also  likely  jeopardize  the  species' 
continued  existence,  ther^y  triggering 
both  standards.  Therefore,  no  additional 
protection  for  the  mussel  would  accrue 
from  critical  habitat  designation  that 
would  not  also  accrue  from  listing  of  the 
species.  If  the  species  is  listed,  habitat 
protection  for  the  Appalachian  elktoe 
will  be  accomplished  throv-gh  the 
Section  7  "jeopardy"  standard  and 
Section  9  prohibitions  against  take. 

In  addition,  Appalachian  elktoe  is 
very  rare,  and  taking  for  scientific 
purposes  and  private  collection  could 
pose  a  threat  it  specific  site  information 
were  released.  Tne  publication  of 
critical  habitat  maps  in  the  Federal 
Register  and  local  newspapers  and  other 
publicity  accompanying  critical  habitat 
designation  could  increase  the 
collection  threat  and  increase  the 
potential  for  vandalism  during  the  often 
controversial  critical  habitat  designation 
process.  The  locations  of  populations  of 
this  species  have  consequently  been 
described  only  in  general  terms  in  this 
proposed  rule.  Any  existing  precise 
locality  data  would  be  available  to 
appropriate  Federal,  State,  and  local 
government  agencies  from  the  Service 
office  described  in  the  "Addresses" 
section;  from  the  Service's  Raleigh  Field 
Office,  P.O.  Box  33726,  Raleigh,  North 
Carolina  27636-3726;  the  Ser\'ice's 
Cookeville  Field  Office.  446  Neal  Street. 
Cookeville,  Tennessee  38501,  and  from 
the  North  Carolina  Wildliiie  Resources 
Commission,  North  Carolina  Natural 
Heritage  Program,  Tennessee  Wildlife 
Resources  Agency,  and  Tennessee 
Department  of  Conservation. 

Available  Conaerration  Measures 

Conservation  measures  provided  to 
species  listed  as  endangered  or 
threatened  under  the  Act  include 
recognition,  recovery  actions, 
requirements  for  Federal  protection,  and 
prohibitions  against  certain  practices. 
Recognition  through  listing  encourages 
and  results  in  conservation  actions  by 
Federal.  State,  and  private  agencies, 
groups,  and  individuals.  The  Act 
provides  for  possible  land  acquisition 
and  cooperation  with  the  States  and 
requires  that  recovery  actions  be  carried 
out  for  all  listed  species.  The  protection 
required  of  Federal  agencies  and  the 
prohibitions  against  taking  and  harm  are 
discussed,  in  part,  below. 

Section  7(aJ  of  the  Act  requires 
Federal  agencies  to  evaluate  their 
actions  with  respect  to  any  species  that 
is  proposed  or  listed  as  endangered  or 
threatened  and  with  respect  to  its 
critical  habitat,  if  any  is  being 
designated.  Regulations  implementing 


this  interagency  coo{  eration  provision 
of  the  Act  are  codifie  i  at  50  CFR  part 
402.  Section  7(a)(  i)  r  Kjuires  Federal 
agencies  to  confer  in:  ormally  with  the 
Service  on  any  acdoi  that  is  likely  to 
jeopardize  the  contir  ued  existence  of  a 
proposed  species  or  lesult  in  the 
destruction  or  ad'-'en  e  modification  of 
proposed  critical  habitat.  If  a  species  is 
subsequently  listt>d.  .ection  7(a)(2)  of 
the  Act  requires  F  edf  ral  agencies  to 
ensure  that  activi':ies  they  authorize, 
fund,  or  carry  out  art  not  likely  to 
jeopardize  the  contir  ued  existence  of 
such  a  species  or  to  c^stroy  or  adversely 
modify  its  critical  habitat.  If  a  Federal 
action  may  effect  a  listed  species  at  its 
critical  habitat,  the  r^ponsible  Federal 
agency  must  enter  in;o  consultation 
with  the  Service. 

The  Service  has  notified  Federal 
agencies  that  may  have  programs  which 
could  affect  the  species.  Federal 
activities  that  could  occur  and  impact 
the  sp>ecies  include,  but  are  not  limited 
to,  the  carrying  out  o-  issuance  of 
permits  for  reservoir  construction, 
hydroelectric  facilities  construction  and 
operation,  river  channel  maintenance, 
stream  alterations,  m.ning  activities, 
wastewater  dischargi  s,  and  road  and 
bridge  construction,  t  has  been  the 
experience  of  the  Service,  however,  that 
nearly  all  section  7  c  insultations  have 
been  resolved  so  that  species  have  been 
protected  and  the  pn  ject  objectives 
have  been  met. 

The  Act  and  implementing 
regulations  found  at  V^Q  CFR  17.21  set 
forth  a  series  of  general  prohibitions  and 
exceptions  that  a^  ph  to  all  endangered 
wildhfe.  These  prshi  litions,  in  part, 
make  it  illegal  for  an^  person  subject  to 
the  jurisdiction  of  th<  United  States  to 
take  (includes  harass  harm,  pursue, 
hunt,  shoot,  would,  ill.  trap,  or  collect; 
or  to  attempt  any  of  t  lese),  import  or 
export,  ship  in  Iniers  ate  commerce  in 
the  course  of  comne:  cial  activity,  or  sell 
or  ofTer  for  sale  in  int  jrstate  or  foreign 
commerce  any  lis  ed  ;pecies.  It  also  is 
illegal  to  possess,  sel  ,  deliver,  carry, 
transport,  or  ship  ui)  such  wildlife  that 
has  been  taken  ill  iga  ly.  Certain 
exceptions  apply  o  a  gents  of  the 
Service  and  State  :or  servation  agencies. 

Permits  may  be  iss?  led  to  carry  out 
otherwise  prohibi  ed  activities 
involving  endangtret  wildhfe  species 
under  certain  drc  im  .tances. 
Regulations  govenin?  permits  are  at  50 
CFR  17.22  and  17  23.  Such  permits  are 
available  for  scien  tifi  :  purposes  to 
enhance  the  propr  gat  .on  or  survival  of 
the  species  and/or  foi  incidental  take  in 
connection  with  c  the -wise  lawful 
activities. 


Pablic  Comments  Solicited 

The  Service  intends  that  any  final 
action  resulting  from  this  proposal  will 
be  as  accurate  and  as  effective  as 
possible.  Therefore,  comments  or 
suggestions  from  the  public,  other 
concerned  government  agencies,  the 
scientific  community,  industry,  or  any 
other  interested  party  corceming  this 
proposed  rule  are  hereby  solicited. 
Comments  particularly  are  sought 
concerning: 

(1)  Biological,  commercial  trade,  or 
other  relevant  data  concerning  any 
threat  (or  lack  thereof^  to  this  species; 

(2)  The  location  of  any  additional 
populations  of  this  species  and  the 
reasons  why  any  habitat  should  or 
should  not  be  determined  to  be  critical 
habitat  as  provided  by  Section  4  of  the 
Act; 

(3)  Additional  information  concerning 
the  range,  distribution,  and  population 
size  of  this  species;  and 

(4)  Current  or  planned  activities  in  the 
subject  area  and  their  possible  impacts 
on  this  species. 

Final  promulgation  of  the  regulation 
on  this  species  will  take  into 
consideration  the  comments  and  any 
additional  information  received  by  the 
Ser\'ice,  and  such  communications  may 
lead  to  a  final  regulation  that  differs 
from  this  proposal. 

The  Enaangered  Species  Act  provides 
for  a  public  hearing  on  this  proposal,  if 
requested.  Requests  must  be  received 
within  45  days  of  the  date  of  publication 
of  the  proposal.  Such  requests  must  be 
made  in  writing  and  addressed  to  the 
Field  Supervisor.  U.S.  Fish  and  Wildhfe 
Service,  Asheville  Field  Office,  330 
Ridgefield  Court,  Asheville,  North 
Carolina  28806. 

National  Environmental  Policy  Act 

The  Fish  and  Wildlife  Service  has 
determined  that  an  Environmental 
Assessment,  as  defined  under  the 
authority  of  the  National  Environmental 
Policy  Act  of  1969,  need  not  be 
prepared  in  connection  with  regulations 
adopted  pursuant  to  Section  4(a)  of  the 
Act.  A  notice  outhning  the  Service's 
reasons  for  this  determination  was 
published  in  the  Federal  Register  on 
October  25, 1983  (48  FR  49244). 

References  Qted 

Biggins,  R.  C  1990  Alasmidonta  raveneliana 
(Lea  1834)  Appalachian  elktoe.  In:  A 
'^  report  on  the  conservation  status  of 
^orth  Carolina's  freshwater  and 
terrestrial  moliuscan  faunas.  Prepared  by 
North  Carolina  Scientific  Council  on 
Freshwater  and  Terrestrial  MoUusks.  246 

Churchill.  E.  P.,  Jr.,  and  S.  I.  Lewis.  1924. 
Food  and  Feeding  in  Gresbwatar  mussels 
Bull.  U.S.  Bur.  Fish.  39:439-471. 

i 


II 


46944  Federal  Register  /  Vol.  58.  No.  170  /  Friday.  September  3,  1993  /  Proposed  Rules 


Qarka.  A.  H.  1981.  The  Triba  Alasmidontini 
(Unionidae;  Ancxiontinae),  Part  1: 
Pegias,  Alasmidonta.  and  Arcidens. 
Smithaonian  Contribution*  to  Zoology, 
326:1-101. 

Gordon,  M.  E.  1991.  Speciea  account  for  the 
Appalachian  elktoe  [AJasmidonta 
raveneliana).  Unpubliahed  report  to  The 
Nature  Conservancy.  5  pp. 

Lea.  1. 1834.  Observations  on  Naiades  (etc.). 
Transactions  of  the  American 
Philosophical  Society,  new  series. 
51:135-229.  plates  1-19. 

Neves,  R. )..  and  M.  C  Odum.  1989.  Muskrat 
predation  on  endangered  freshwater 
mussels  in  Virginia.  Jour.  Wildl.  Manage. 
53(4):939-940 

Ortmann.  A.  E.  1921.  The  Anatomy  of  Certain 
Mussels  from  the  Upper  Tennessee. 
Nautilus,  34(3):81-91. 

Tennessee  Valley  Authority.  1987.  Fish 
Collection  Report  to  the  North  Carolina 
Wildlife  Resources  Commission. 


Author 

The  primary  author  of  this  proposed 
rule  is  John  A.  Fridell.  U.S.  Fish  and 
Wildlife  Service.  Asheville  Field  Office. 
330  Ridgefield  Court.  Asheville.  North 
Carolina  28806  (704/665-1105.  Ext. 
225). 

List  of  Subjects  in  90  CFR  Part  17 

Endangered  and  threatened  species, 
Exports.  Imports,  Reporting  and 
recordkeeping  requirements,  and 
Transportation. 

Proposed  Regulation  Promulgation 

Accordingly,  it  is  hereby  proposed  to 
amend  part  17,  subchapter  B  of  chapter 
I,  title  50  of  the  Code  of  Federal 
Regulations,  as  set  forth  below: 


PART  17-(AMEN0E0] 

1.  The  authority  citation  for  part  17 
continues  to  read  as  follows: 

Authority:  16  U.S.C  1361-1407;  16  U.S.C 
1531-1544;  16  U.S.C  4201-4245:  Pub.  L.  99- 
625, 100  Stat.  3500;  unless  otherwise  noted. 

2.  It  is  proposed  to  amend  %  17.11(h) 
by  adding  the  following,  in  alphabetical 
order,  under  CLAMS,  to  the  List  of 
Endangered  and  Threatened  Wildlife,  to 
read  as  follows: 

117.11    Endangered  and  ihraalenad 

wildlife. 


(h) 


Species 


Common  name 


Sdentific  name 


Histodc  range 


Vertebrate 
population 
wtwreerv 
dar>gered  or 
threatened 


Status      When  listed 


Critical  habi- 
tat 


Special 


Clams 


Elktoe,  Appalachian Alasmidonta 

raveneliana. 


U.S.A.  (NC,  TN) 


NA    E 


NA 


NA 


Dated:  August  12, 1993. 
Richard  N.  Smith. 

Acting  Director.  Fish  and  Wildlife  Service. 
(FR  Doc.  93-21559  Filed  9-2-93;  8:45  am) 
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DEPARTMENT  OP  COMMERCE 

National  Oceanic  and  Atmospheric 
Adminiatration 

[1.0. 063093A] 

50  CPR  Part  227 

Listing  Endangered  and  Threatened 
Species  and  Oeaignating  Critical 
Habitat:  Petition  To  Uat  Mid-Coiumbia 
River  Summer  Chinook  Salmon 

agency:  National  Marine  Fisheries 

Service  (NMFS),  National  Oceanic  and 

Atmospheric  Administration  (NOAA), 

Commerce. 

ACTION:  Notice  of  receipt  of  petition  and 

request  for  information. 

SUMMARY:  NMFS  has  received  a  petition 
to  list  mid-Columbia  River  summer 
Chinook  salmon  [Oncorhynchus 


tshawytscha)  and  to  designate  critical 
habitat  under  the  Endangered  Species 
Act  of  1973  (ESA).  In  accordance  with 
section  4  of  the  ESA,  NMFS  has 
determined  that  the  petition  presents 
substantial  scientific  information 
indicating  that  the  action  may  be 
warranted.  Therefore,  NMFS  is 
initiating  a  status  review  to  determine  if 
the  petitioned  action  is  warranted.  To 
ensure  that  the  review  is 
comprehensive,  NMFS  is  soliciting 
information  and  data  regarding  this 
action. 

DATES:  Comments  and  information  must 
be  received  by  November  2, 1993. 

ADDRESSES:  Copies  of  the  petition  are 
available  from,  and  comments  should  be 
submitted  to  Merritt  Tuttle,  Chief, 
Environmental  and  Technical  Services 
Division,  NMFS.  911  NE  11th  Avenue. 
Room  620.  Portland.  OR  97232. 

FOR  FURTHER  INFORMATION  CONTACT: 

Garth  Griffin,  NMFS.  Northwest  Region. 
(503)  230-5430  or  Marta  Nammack, 
NMFS.  Office  of  Protected  Resources. 
(301) 713-2322. 


SUPPLEMENTARY  INFORMATION: 
Background 

Section  4  of  the  ESA  contains 
provisions  allowing  interested  persons 
to  petition  the  Secretary  of  the  Interior 
or  the  Secretary  of  Commerce  to  add  a 
species  to  or  remove  a  species  from  the 
List  of  Endangered  and  Threatened 
Wildlife.  Section  4(b)(3)(A)  of  the  ESA 
requires  that,  to  the  maximum  extent 
practicable,  within  90  days  after 
receiving  such  a  petition,  the  Secretary 
shall  determine  whether  the  petition 
presents  substantial  scientific  or 
commercial  information  indicating  that 
the  petitioned  action  may  be  warranted. 

Petition  Received 

On  June  3, 1993,  the  Secretary  of 
Commerce  received  a  petition  from 
American  Rivers,  Northwest 
Environmental  Defense  Center,  Sierra 
Club,  Northwest  Resource  Information 
Center,  Friends  of  the  Earth,  Inland 
Empire  Public  Lands  Council, 
Washington  Wilderness  Coalition,  North 
Central  Washington  Chapter  Audubon 
Society,  Trout  Unlimited,  Washington 
Trout,  and  the  Federation  of  Flyfishers 
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to  list  mid-Columbia  River  summer 
Chinook  salmon,  and  to  designate 
critical  habitat  under  the  ESA.  As 
required  for  a  petition  to  list  a  Pacific 
salmon  stock  (see  May  18. 1992.  57  FR 
21056),  the  petition  presents 
information  on  and  discusses  whether 
the  petitioned  population  qualifies  as  a 
"species"  under  the  NMFS'  "Policy  on 
Applying  the  Definition  of  Species 
under  the  Endangered  Species  Act  to 
Pacific  Salmon"  (November  20, 1991.  56 
FR  58612).  The  Assistant  Administrator 
for  Fisheries.  NOAA.  has  determined 
that  the  petition  presents  substantial 
scientific  information  indicating  that  the 
petitioned  action  may  be  warranted. 
Under  section  4(b)(3)(B)  of  the  ESA,  this 
determination  requires  that  a  review  of 
the  status  of  the  mid-Columbia  River 
summer  chinook  salmon  be  conducted 
to  determine  if  the  petitioned  action  is 
warranted. 

Species  Determination 

The  first  determination  in  the  status 
review  will  be  to  determine  whether  or 
not  the  petitioned  stock  qualifies  as  a 
"species"  under  the  ESA,  in  accordance 
with  NMFS'  "Policy  on  Applying  the 
Definition  of  Species  under  the 
Endangered  Species  Act  to  Pacific 
Salmon."  While  the  petitioner  presented 
information  in  this  regard,  the  evidence 
presented  on  reproductive  isolation  is 
equivocal.  Therefore,  accurate  and 
complete  information  on  this  criterion  is 
essential  to  conduct  a  thorough  review. 

Listing  Factors  and  Basis  for 
Determination 

Under  section  4(a)(1)  of  the  ESA,  a 
species  can  be  determined  to  be 
endangered  or  threatened  for  any  of  the 
following  reasons:  (1)  present  or 
threatened  destruction,  modification,  or 
curtailment  of  its  habitat  or  range;  (2) 
overutilization  for  commercial, 
recreational,  scientific,  or  educational 
purposes;  (3)  disease  or  predation;  (4) 
inadequacy  of  existing  regulatory 
mechanisms;  or  (5)  other  natural  or 


manmade  factors  af'ecting  its  continued 
existence.  Listing  d  Jterminations  are 
made  solely  on  the  5est  scientific  and 
commercial  data  available  after  taking 
into  account  any  ef  orts  made  by  any 
state  or  foreign  nati  on  t  ->  protect  the 
species. 

Biological  Information  Solicited 

To  ensure  that  iha  review  is  complete 
and  is  based  on  the  bes  available 
scientific  and  comnerc  al  data,  NMFS  is 
soliciting  information  and  comments 
concerning  (1)  whether  or  not  this  stock 
qualifies  as  a  "species"  under  the  ESA 
and  (2)  whether  or  not  ihe  stock  is 
endangered  or  threatened  based  on  the 
above  listing  criteria.  Siecifically. 
NMFS  is  sohciting  infoTuation  on  the 
reproductive  isolation  f  nd  significance 
of  the  mid-Columb.a  summer  chinook 
salmon  compared  to  mid-Columbia 
River  fall  chinook  salm  on  and 
concerning  the  present  and  historic 
status  of  the  mid-Colun.bia  River 
summer  and  fall  chinock  salmon. 
Copies  of  the  petit  on  a-e  available  (see 
ADDRESSES). 

It  is  important  tc  nott-  that  the 
determination  to  list  a  f  pecies  is  based 
solely  on  the  basis  of  the  best  available 
scientific  and  coraaierc  al  information 
regarding  a  species'  sta  us  without 
reference  to  possit  le  ec  anomic  or  other 
impacts  of  such  a  deter-nination  (50 
CFR  424.11(b)). 

Critical  Habitat 

NMFS  is  also  requesting  information 
on  areas  that  may  quali  ry  as  critical 
habitat  for  the  mic  -Columbia  River 
summer  chinook  salmon  (see  also 
October  15. 1991.  56  FI:  51684).  Areas 
that  include  the  physical  and  biological 
features  essential  'o  the  recovery  of  the 
species  should  be  identified.  Areas 
outside  the  presert  distribution  should 
be  also  be  identifi'id  if ;  uch  areas  are 
essential  to  the  recover/  ofHhe  species. 
Essential  features  ihou  d  include  but  are 
not  limited  to.  (1)  spac«  for  individual 
and  population  growth  and  for  normal 


behavior;  (2)  food,  water,  air,  fight, 
minerals,  or  other  nutritional  or 
physiological  requirements;  (3)  cover  or 
shelter;  (4)  sites  for  breeding, 
reproduction,  rearing  of  offspring;  and 
generally,  (5)  habitats  that  are  protected 
from  disturbance  or  are  representative  of 
the  historic  geographical  and  ecological 
distributions  of  the  species.  • 

For  areas  potentially  qualifying  as 
critical  habitat,  NMFS  is  requesting 
information  describing  (1)  the  activities 
that  affect  the  area  or  could  be  affected 
by  the  designation  and  (2)  the  economic 
costs  and  benefits  of  additional 
requirements  of  management  measures 
likely  to  result  from  the  designation. 

The  economic  cost  to  be  considered  in 
the  critical  habitat  designations  under 
the  ESA  is  the  probable  economic 
impact  "of  the  (critical  habitat) 
designation  upon  proposed  or  ongoing 
activities"  (50  CFR  424.19).  NMFS  must 
consider  the  incremental  costs 
specifically  resulting  from  a  critical 
habitat  designation  that  are  above  the 
economic  effects  attributable  to  listing 
the  species.  Economic  effects 
attributable  to  listing  include  actions 
resulting  from  section  7  consultations 
under  the  ESA  to  avoid  jeopardy  to  the 
species  and  from  the  taking  prohibitions 
under  section  9  of  the  ESA.  Comments 
concerning  economic  impacts  should 
distinguish  the  costs  of  listing  from  the 
incremental  costs  that  can  be  directly 
attributed  to  the  designation  of  specific 
areas  as  critical  habitat. 

Data,  information,  and  comments 
should  include  (1)  supporting 
documentation  such  as  maps, 
bibliographic  references,  or  reprints  of 
pertinent  publications;  and  (2)  the 
commenter's  name,  address,  and 
association,  institution,  or  business. 

Dated:  August  31. 1993. 
Herbert  W.  Kaufman, 

Deputy  Director,  Office  of  Protected 

Resources. 

(FR  Doc.  93-21579  Filed  8-31-93;  1:55  pm) 
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DEPARTMENT  OF  AGRICULTURE 

Forest  Service 

Exemption  of  Compartment  10  Salvage 
Timber  Sale  Prqject  From  Appeal 

AGENCY:  Forest  Service.  USDA. 
ACTION:  Notification  that  a  salvage 
timber  sale  project  designed  to  recover 
insect-killed,  infested,  and  at-risk  timber 
is  exempt  from  appeal  under  provisions 
of  36  CFR  part  217. 

SUMMARY:  Mountain  pine  beetle  activity 
has  caused  mortality  of  lodgepole  pine 
trees  in  the  Little  North  Fork  of  Big 
Creek  area  on  the  Rexford  Ranger 
District,  Kootenai  National  Forest.  The 
Rexford  District  Ranger  proposed  a 
salvage  timber  sale  to  recover  stands  of 
dead,  dying,  and  at-risk  lodgepole  pine 
in  the  affected  area.  The  District  Ranger 
has  determined,  through  the 
Environmental  Assessment  (EA)  and 
supporting  information,  that  there  is 
good  cause  to  expedite  these  actions  to 
rehabilitate  National  Forest  System 
lands  and  recover  damaged  resources. 
The  salvage  harvest  must  be 
accomplished  quickly  to  obtain 
adequate  timber  grow-th  and  improve 
long-term  productivity,  to  reduce  the 
risk  of  uncontrolled  wildfire,  and  to 
contribute  to  a  continuing  supply  of 
timber  products  by  salvaging 
merchantable  material  before  it 
deteriorates  in  value. 
EFFECTIVE  DATE:  Effective  on  September 
3, 1993. 

FOR  FURTHER  INFORMATION  CONTACT: 
Robert  Thompson;  Rexford  District 
Deputy  Ranger.  Kootenai  National 
Forest;  1299  HWY.  93  North;  Eureka, 
MT  59917.  Telephone:  406-296-2536. 
SUPPLEMENTARY  INFORMATION:  Mountain 
pine  beetle  activity  has  killed  lodgepole 
pine  trees  on  202  acres  of  the  Little 
North  Fork  of  Big  Creek  Area.  The 
identified  dead,  dying,  and  at-risk 
timber  is  located  within  lands 
designated  as  suitable  for  timber 


management  and  a$eSigned  to 
Management  Area  liZ'lKootenai  Forest 
Plan,  September  1987).  The  Rexford 
Deputy  District  Ranger  proposed  a 
salvage  timber  harvest  of  the  affected 
area.  The  proposal  is  designed  to  meet 
the  following  needs:  (1)  Obtain  adequate 
timber  growth  and  improve  long-term 
productivity;  (2)  reduce  the  risk  of  an 
uncontrolled  wildfire;  and  (3)  contribute 
to  a  continuing  supply  of  timber 
products  by  salvaging  merchantable 
timber  products  before  they  deteriorate 
in  value. 

An  interdisciplinary  team  of  Forest 
Service  specialists  was  formed  to 
develop  and  analyze  management 
options.  The  Compartment  10  Salvage 
Project  EA  is  the  result  of  the  team's 
efforts  during  1992  and  1993.  Four 
alternatives  (three  action  and  one  no 
action)  were  analyzed  in  detail.  The 
selected  alternative  would  salvage 
approximately  2  million  board  feet  of 
timber  from  202  acres.  Access  would  be 
from  existing  roads;  no  new  road 
construction  would  occur. 

The  sale  and  accompanying  work  is    • 
designed  to  accomplish  the  objectives  as 
quickly  as  possible  to  recover 
merchantable  timber,  to  improve  big- 
game  habitat,  and  to  reduce  the 
accumulation  of  dead  fuel.  To  expedite 
implementation  of  this  decision, 
procedures  outlined  in  36  CFR 
217.4(a)(ll)  are  being  followed.  Under 
this  Regulation  the  following  may  be 
exempt  from  appeal: 

"Decisions  related  to  rehabilitation  of 
National  Forest  System  lands  and  recovery  of 
forest  resources  resulting  from  natural 
disasters  or  other  natural  phenomena  •   •  • 
when  the  Regional  Forester  •   •   •  determines 
and  gives  notice  in  the  Federal  Register  that 
good  cause  exists  to  exempt  such  decisions 
from  review  under  this  part." 

Based  upon  the  information  presented 
in  the  EA  for  the  Compartment  10 
Salvage  Sale  Project  and  District 
Ranger's  Decision  Notice,  I  have 
determined  that  good  cause  exists  to 
exempt  this  decision  from 
administrative  review.  Therefore,  upon 
publication  of  this  notice,  this  project 
will  not  be  subject  to  review  under  36 
CFR  part  217. 

Dated:  August  30,  1993. 
Christopher  D.  Risbrudt, 
Deputy  Regional  Forester,  Northern  Region. 
(PR  Doc.  93-21539  Filed  9-2-93;  8:45  am] 

MLUNO  COOC  3410-11-M 


COMMISSION  ON  CIVIL  RIGHTS 

Agenda  and  Notice  of  Public  Meeting 
of  the  Mississippi  Advisory  Committee 

Notice  is  hereby  given,  pursuant  to 
the  provisions  of  the  rules  and 
regulations  of  the  U.S.  Commission  on 
Civil  Rights,  that  a  meeting  of  the 
Mississippi  Advisory  Committee  will  be 
held  on  Wednesday,  September  29, 
1993,  from  6  p.m.  until  8  p.m.  at  the 
Edison  Walthall  Hotel,  225  East  Capitol 
Street,  Jackson,  Mississippi  39201.  The 
purpose  of  the  meeting  is  to  plan  for 
future  SAC  activities  and  orientation  of 
new  members. 

Persons  desiring  additional 
information,  or  planning  a  presentation 
to  the  Committee,  should  contact 
Melvin  L.  Jenkins,  Director  of  the 
Central  Regional  Office,  816-426-5253 
(TTY  816-426-5009).  Hearing-impaired 
persons  who  will  attend  the  meeting 
and  require  the  services  of  a  sign 
language  interpreter  should  contact  the 
Regional  Office  at  least  five  (5)  working 
days  before  the  scheduled  dale  of  the 
meeting. 

The  meeting  will  be  conducted 
pursuant  to  the  provisions  of  the  rules 
and  regulations  of  the  Commission. 

Dated  at  Washington.  DC.  August  25.  1993. 
Carol-Lee  Hurley, 

Chief.  Regional  Programs  Coordination  Unit. 
IFR  Doc.  93-21477  Filed  9-2-93;  8:45  am) 

BILLING  CODE  ft335-01-l> 


COMMITTEE  FOR  PURCHASE  FROM 
PEOPLE  WHO  ARE  BLIND  OR 
SEVERELY  DISABLED 

Procurement  List;  Addition 

AGENCY:  Committee  for  Purchase  from 

People  who  are  Blind  or  Severely 

Disabled. 

ACTION:  Addition  to  Procurement  List. 

SUMMARY:  This  action  adds  to  the 
Procurement  List  a  service  to  be 
furnished  by  nonprofit  agencies 
employing  persons  who  are  blind  or 
have  other  severe  disabilities. 
EFFECTIVE  DATE:  October  4,  1993. 
ADDRESS:  Committee  for  Purchase  from 
People  who  are  Blind  or  Severely 
Disabled,  Crystal  Square  3,  suite  403. 
1735  Jefferson  Davis  Highway, 
Arlington.  Virginia  22202-3461. 
FOR  FURTHER  INFORMATION  CONTACT: 
Beverly  Milkman  (703]  603-7740. 
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SUPPLEMENTARY  INFORMATION:  On  April 
23. 1993.  the  Committee  for  Purchase 
from  People  who  are  Blind  or  Severely 
Disabled  published  notice  (58  FR  21706) 
of  proposed  addition  to  the  Procurement 
List. 

After  consideration  of  the  material 
presented  to  it  concerning  the  capability 
of  qualified  nonprofit  agencies  to 
provide  the  service,  fair  market  price, 
and  the  impact  of  the  addition  on  the 
current  or  most  recent  contractor,  the 
Committee  has  determined  that  the 
service  listed  below  is  suitable  for 
procurement  by  the  Federal  Government 
under  41  U.S.C.  46-48c  and  41  CFR  51- 
2.6. 

I  certify  that  the  following  action  will 
not  have  a  significant  impact  on  a 
substantial  number  of  small  entities. 
The  major  factors  considered  for  this 
certification  were: 

1.  The  action  will  not  result  in  any 
additional  reporting,  recordkeeping  or 
other  compliance  requirements  for  small 
entities  other  than  the  small 
organizations  that  will  furnish  the 
service  to  the  Government. 

2.  The  action  will  not  have  a  severe 
economic  impact  on  current  contractors 
for  the  service. 

3.  The  action  will  result  in 
authorizing  small  entities  to  furnish  the 
service  to  the  Government. 

4.  There  are  no  known  regulatory 
alternatives  which  would  accomplish 
the  objectives  of  the  Javits-Wagner- 
O'Day  Act  (41  U.S.C.  46-48c)  in 
connection  with  the  service  proposed 
for  addition  to  the  Procurement  List. 

Accordingly,  the  following  service  is 
hereby  added  to  the  Procurement  List: 

Janitorial/Custodial  (excluding  Commissary 
and  Base  Exchange).  Grand  Forks  Air  Force 
Base.  North  Dakota 

This  action  does  not  affect  contracts 
awarded  prior  to  the  effective  date  of 
this  addition  or  options  exercised  under 
those  contracts. 
EJL  Alley,  Jr., 
Deputy  Executive  Director. 
|FR  Doc.  93-21584  Filed  9-2-93;  8:45  ami 

BILUNGCOOE  a820-33-P 


Procurement  List;  Proposed  Additions 

AGENCY:  Committee  for  Purchase  From 

People  Who  Are  Blind  or  Severely 

Disabled. 

ACTION:  Proposed  Additions  to 

Procurement  List. 

SUMMARY:  The  Committee  has  received 
proposals  to  add  to  the  Procurement  List 
commodities  to  be  furnished  by 
nonprofit  agencies  employing  persons 
who  are  blind  or  have  other  severe 
disabilities. 


COMMENTS  MUST  BE  RECEIVED  ON  OR 
BEFORE:  October  4. 1993. 
ADDRESSES:  Commit' ee  fo'  Purchase 
From  People  Who  A'e  Blind  or  Severely 
Disabled,  Crystal  Square  C ,  suite  403, 
1735  Jefferson  Davis  Highway, 
Arlington,  Virginia  22202-3461. 
FOR  FURTHER  INFORM/tTtON  CONTACT: 
Beverly  Milkman  (7(  3)  6C  3-7740. 
SUPPLEMENTARY  INFO^MAT  ON:  This 
notice  is  published  p  ursuint  to  41 
U.S.C.  47(a)(2)  and  41  CF^  51-2.3.  Its 
purpose  is  to  provide  interested  persons 
an  opportunity  to  su  imit  ::omments  on 
the  possible  impact  of  the  proposed 
actions. 

If  the  Committee  approves  the 
proposed  additions,  ill  ei  titles  of  the 
Federal  Government  (exo  ipt  as 
otherwise  indicated)  will  be  required  to 
procure  the  commod.ties  listed  below 
from  nonprofit  agencies  employing 
persons  whcJ  are  blind  or  lave  other 
severe  disabilities. 

I  certify  that  the  fo  low  ng  actions  will 
not  have  a  significan  imj  act  on  a 
substantial  number  of  smill  entities. 
The  major  factors  coi  side  red  for  this 
certification  were: 

1.  The  action  will  not  result  in  any 
additional  reporting,  reccrdkeeping  or 
other  compliance  reqairenents  for  small 
entities  other  than  th ;  small 
organizations  that  wi  1  fuTiish  the 
commodities  to  the  Government. 

2.  The  action  does  lot  .appear  to  have 
a  severe  adverse  impact  en  the  current 
contractors  for  the  co Timidities. 

3.  The  action  will  result  in 
authorizing  small  ent  ties  to  furnish  the 
commodities  to  the  Gove-nment. 

4.  There  are  no  known  -egulatory 
alternatives  which  wf)ulc  accomplish 
the  objectives  of  the  Jivit^-Wagner- 
O'Day  Act  (41  U.S.C.  46-48c)  in 
connection  with  the  com-nodities 
proposed  for  addition  to  'he 
Procurement  List. 

Comments  on  this  certification  are 
invited.  Commenters  ;ho  ild  identify  the 
statement(s)  underlying  t  le  certification 
on  which  they  are  prcvid  ng  additional 
information.  The  follcwirg  commodities 
have  been  proposed  for  addition  to  the 
Procurement  List  for  f  roc  uction  by  the 
nonprofit  agency  listed: 

Rubber  Stamp.  Self-Ink  ng 

752(M)0-NSH-0062  V2'  x  '/i' 
7520-00-NSH-0063  1 V2"  x  2  V«' 
7520-00-NSH-0064  2'  x  2Vi  i' 
7520-00-NSH-O065  1'  x  1V4' 
7520-00-NSH-0066  1'  x  2' 
7520-0O-NSH-O067  1*  x  2Vz' 
7520-0O-NSH-0068  1'  x  3' 
752.0-00-NSH-0069  1'  x  4" 
752O-OO-NSH-OO70  Wu'x  £Vb' 
7520-0O-NSH-0071  'lVu'x?V4' 
7520-0O-NSH-O072  1'  x  1% 
7520-Oa-NSH-0073  'A* 


7520-0O-NSH-O074  ^*' 
7520-OO-NSH-0075  '/i* 
7520-00-NSH-0076  %' 
7520-0O-NSH-OO77  %'  x  l'/4' 
7520-0O-NSH-0078  V,'  x  2' 
752(M)O-NSH-0079  Vb'  x  2V*' 
7520-00-NSH-0080  1V«'  x  2»/i' 
7520-0O-NSH-O081  I'V 
7520-0O-NSH-0082  !'/«' 

(Requirements  for  Travis  Air  Force  Base, 
California) 

Nonprofit  Agency:  Pride  Industries, 
Roseville.  California. 
Hat,  Man's.  Service 
8405-01-190-0028  thru  -0036 

Nonprofit  Agency:  ORC  Industries.  Inc., 
LaCrosse.  Wisconsin. 
E.  R.  Alky,  Jr., 
Deputy  Executive  Director. 
[FR  Doc.  93-21585  Filed  9-2-93;  8:45  ami 

BILLING  COOe  6820-33-P 


DEPARTMENT  OF  DEFENSE 

Office  of  the  Secretary 

Defense  Information  Systems  Agency 
Scientific  Advisory  Group;  Meeting 

AGENCY:  Defense  Information  Systems 
Agency  (DISA),  DOD. 

ACTION:  Notice  of  closed  meeting. 

SUMMARY:  The  DISA  Scientific  Advisory 
Group  will  hold  a  closed  meeting  on 
September  8-9, 1993,  at  Four  Skyline 
Place,  suite  400.  5113  Leesburg  Pike, 
Falls  Church.  Virginia.  The  purpose  of 
the  meeting  is  to  address  technology 
and  management  planning  issues 
relating  to  DoD's  information 
management  initiatives  and  DISA's  roles 
and  missions.  This  is  a  closed  meeting 
due  to  the  discussion  of  classified 
information  that  requires  protection  in 
the  interest  of  National  Defense.  (5 
U.S.C.  552(c)(1)). 

FOR  FURTHER  INFORMATION  CONTACT: 

Associate  Director,  Defense  Information 
Systems  Agency.  701  South  Courthouse 
Road,  Arlington,  Virginia  22204-2199  at 
(703)  746-3643. 

Dated:  August  30. 1993. 
Patricia  L.  Toppings, 

Alternate  OSD  Federal  Register  Liaison 

Officer,  Department  of  Defense. 

[FR  Doc.  93-21514  Filed  9-2-93:  8:45  ami 
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DEPARTMENT  OF  DEFENSE 

GENERAL  SERVICES 
ADMINISTRATION 

NATIONAL  AERONAUTICS  AND 
SPACE  a:  .'^NISTRATION 

[0MB  Control  No.  9000-0103] 

Clearance  Request  for  Procurement 
Integrity 

AGENCIES:  Department  of  Defense  (DOD). 
General  Services  Adnninistration  (GSA), 
and  National  Aeronautics  and  Space 
Administration  (NASA). 
ACTION:  Notice  of  request  for  an 
extension  to  an  existing  OMB  clearance 
(9000-0103). 

SUMMARY:  Under  the  provisions  of  the 
Paperwork  Reduction  Act  of  1980  (44 
U.S.C.  3501),  the  Federal  Acquisition 
Regulation  (FAR)  Secretariat  has 
submitted  to  the  Office  of  Management 
and  Budget  (CMB)  a  request  to  review 
and  approve  an  extension  of  a  currently 
approved  information  collection 
requiremcrt  concerning  Procurement 
Integrity. 

FOR  FURTHER  WFORMATTON  CONTACT: 
Beverly  Fayscn,  Office  of  Federal 
Acquisition  Policy,  GSA  (202)  501- 
4755. 

SUPPLEMENTARY  INFORMATION: 

A.  Purpose 

Public  Law  100-679.  the  Office  of 
Federal  Procurenwnt  Policy  Act 
Amendments  of  1988,  as  amended  by 
section  814  of  Public  Law  101-189, 
requires  that  contractors  certify,  prior  to 
execution  of  each  contract,  modification 
or  extension  in  excess  of  $100,000  with 
respect  to  conduct  prohibited  by  the 
Act. 

The  information  obtained  in  the 
certification  will  be  used  by  the 
contracting  officer  to  ensure  that 
prohibited  conduct  specified  in  the  Act 
is  identifi'  1  and  in  determining  the 
responsibility  of  the  firm  for  contract 
award. 

B.  Annual  Reporting  Burden 

Public  reporting  burden  for  this 
collection  of  information  is  estimated  to 
average  5  minutes  per  response, 
including  the  time  for  reviewing 
instructicHis,  searching  existing  data 
sources,  gathering  and  maintaining  the 
data  needed,  and  completing  and 
reviewing  the  collection  of  inibrmation. 
Send  comments  regarding  this  burden 
estimate  or  any  other  aspect  of  this 
collection  of  information,  including 
suggestions  for  reducing  this  burden,  to 
General  Services  Administration,  FAR 


Secretariat,  18th  &  F  Streets,  NW.,  room 
4037,  Washington,  DC  20405,  and  to  the 
FAR  Desk  Officer,  Office  of  Information 
and  R^ulatory  Affairs.  Office  of 
Management  and  Budget,  Washington, 
DC  20503. 

The  aiuiual  reportiug  burden  is 
estimated  as  follows: 
Respondents,  20,000;  responses  per 
respondent.  20;  total  annual 
responses,  400,000;  preparation  hours 
per  response,  5  minutes;  and  total 
response  burden  hours,  33.333. 

C  Annual  Recordkeeping  Burden 

The  annual  recordkeeping  burden  is 

estimated  as  follows: 

Recordkeepers,  20,000;  hours  per 
recordkeeper,  40  minutes;  and  total 
recordkeeping  burden  hours,  13,333. 

OBTAINIMG  COPIES  OF  PROPOSALS: 
Requester  may  obtain  copies  of  OMB 
applications  or  justifications  firom  the 
General  Services  Administration,  FAR 
Secretariat  (VRS).  room  4037. 
Washington,  DC  20405.  telephone  (202) 
501-4755.  Please  cite  OMB  Control  No. 
9000-0103,  Procurement  Integrity,  in  all 
correspondence. 

Dated:  August  23. 1993. 
Beverly  Fayson, 
FAR  Secretariat. 
|FR  Doc.  93-21468  Filed  9-2-93;  8:45  ami 
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DEPARTMENT  OF  EDUCATION 
[CF0ANa:84i)15] 

National  Resource  Centers  Program 
for  Foreign  Language  and  Area 
Studies  or  Foreign  Language  and 
International  Studies  and  Foreign 
Language  and  Area  Studies 
Fellowships  Program;  Inviting 
Applications  for  New  Avvards  for  Fiscal 
Year  (FY)  1994 

Purpose  of  Program:  These  programs 
make  awards  to  institutions  of  higher 
education  for  general  assistance  in 
strengthening  nationally  recognized 
centers  of  excellence  in  foreign  language 
and  area  or  international  studies  and  for 
fellowship  assistance  to  meritorious 
students  undergoing  advanced  training 
in  modem  foreign  languages  and  related 
area  or  international  studies. 

Deadline  for  Transmittal  of 
Applications:  November  3, 1993. 

Deadline  for  Intergovernmental 
Review:  January  2, 1994. 

Applications  Available:  September  3, 
1993. 

Available  Funds:  For  FY  1994  the 
Administration  has  requested 
$17,575,000  for  new  awards  under  the 


National  Resource  Centers  Program  and 
$12,767,000  for  the  Foreign  Language 
and  Area  Studies  Fellowships  Program". 
However,  the  actual  level  of  funding  is 
contingent  on  final  congressional  action. 

For  the  National  Resource  Centers 
Program,  it  is  anticipated  that  the  funds 
requested  could  support  approximately 
105  awards  to  centers  at  an  average  level 
of  approximately  $167,000  per  award. 
The  range  of  awards  is  estimated  to  be 
$87,000  to  $235,000.  While  a  significant 
number  of  awards  available  for  FY  1994 
may  be  used  for  international  affairs  or 
topic-oriented  centers,  most  of  the  funds 
will  help  insure  the  maintenance  of  a 
minimal  national  capability  in  modem 
foreign  languages  and  area  studies  for 
every  major  region  of  the  world.  Awards 
may  be  used  for  undergraduate  centers 
or  for  comprehensive  centers,  which 
include  undergraduate,  graduate,  and 
professional  school  components. 

For  the  Foreign  Language  and  Area 
Studies  Fellowships  Program,  it  is 
anticipated  that  approximately 
$12,767,000  will  be  available  for 
institutional  awards  for  fellowships  for 
foreign  language  study  on  the  major 
regions  of  the  world,  as  well  as  area  and 
international  studies.  Approximately 
1,050  individual  awards  (625  academic 
year  and  425  summer)  could  be 
allocated  by  grantee  institutions  with 
FY  1994  funds  at  this  level  of  funding. 
The  Secretary  would  include,  in 
institutional  grants,  funds  for  tuition 
and  fees  as  well  as  subsistence,  and,  in 
some  cases,  travel  allowances  for  each 
fellowship  award. 

For  FY  1994,  subsistence  allowance 
levels  will  be  at  least  $8,000  for  an 
academic  year  fellowship  and  $1,5(K)  for 
a  summer  intensive  language 
fellowship.  In  the  event  that  increased 
funding  becomes  available,  subsistence 
allowance  levels  may  be  increased; 
Fellowship  program  applicants 
therefore  may  wish  to  propose  budgets 
with  subsistence  allowances  of  $9,000 
for  an  academic  year  fellowship  and 
$1,750  for  a  summer  intensive  language 
fellowship.  Budgets  for  fellows  who 
travel  to  summer  language  programs  on 
other  campuses  or  abroad  may  also 
include  up  to  $1,000  each  in  travel 
funds.  The  amount  of  the  award  will  not 
include  allowances  for  dependents. 
Budgetary  adjustments  will  be  made,  as 
necessary,  during  the  grant  negotiation 
process. 

Note:  The  Department  is  not  bound  by  any 
estimates  in  this  notice. 

Project  Period:  36  months,  beginning 
August  15, 1994. 

Applicable  Regulations:  (a)  The 
Education  Department  General 
Administrative  Regulations  (EDGAR)  in 
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34  CFR  Parts  74,  75,  77,  79,  82.  85.  and 
86;  and  (b)  The  regulations  for  these 
programs  in  34  CFR  Parts  655.  656.  and 
657. 

Priorities  for  National  Resource 
Centers: 

Absolute  Priorities:  Under  34  CFR 
75.105(c)(3)  and  34  CFR  656.23(a)(1), 
(a)(2).  and  (a)(4),  the  Secretary  gives  an 
absolute  preference  to  applications  that 
meet  the  following  priorities.  The 
Secretary  funds  only  applications  that 
meet  both  of  these  absolute  priorities. 

Absolute  Priority  1:  Projects  that 
include  the  initiation  or  expansion  of 
training  activities  for  teachers  and 
curriculum  coordinators  in  elementary 
and  secondary  schools  and  in 
institutions  of  higher  education  on  the 
language(s),  area  studies,  or  general 
topic  of  the  center. 

Absolute  Priority  2:  (a)  Projects  that 
focus  on  a  specific  area  or  country;  or 

(b)  Projects  that  focus  on  international 
studies  or  topics  or  issues  of  global 
importance  or  both. 

Invitational  Priority:  The  Secretary  is 
also  interested  in  applications  that  meet 
the  following  invitational  priorities. 
However,  under  34  CFR  75.105(c)(1)  an 
application  that  meets  these  invitational 
priorities  does  not  receive  competitive 
or  absolute  preference  over  other 
applications. 

U)  Projects  that  focus  substantively 
on  specific  countries  or  world  areas, 
particularly: 

(a)  Africa. 

(b)  Canada. 

(c)  East  Asia. 

(d)  Eastern  Europe,  Russia,  and 
Eurasia. 

(e)  Inner  Asia. 

(0  Latin  America, 
(e)  Middle  East, 
(n)  Pacific  Islands, 
(i)  South  Asia, 
(i)  Southeast  Asia, 
(k)  Western  Europe. 
(2)  Projects  that  include  the  following 
activities: 

(a)  Development  and  implementation 
of  plans  for  evaluating  and  improving 
foreign  language  programs  in  ways 
compatible  with  developing  national 
standards. 

(b)  Summer  intensive  language 
programs  that  are  conducted  in 
cooperation  with  other  institutions  of 
higher  education  and  offer  instruction 
providing  the  equivalent  of  a  full 
academic  year's  work  in  language 
training. 

(c)  Special  library  projects  for 
acquiring  or  cataloging  unique 
collections  carried  out  in  cooperation 
with  other  institutions  of  higher 
education  or  both. 

(d)  Initiation  or  strengthening  of 
linkages  between  language  and  area 


studies  programs  and  profe:  sional 
disciplines,  including  e  due  tion. 

(e)  Developing  new  cours  »  or 
curriculum  in  disciplines  ard  current 
issues  that  are  currently 
underrepresented  in  the  cer  ter's  basic 
program.  Current  issues  might  include 
topics  such  as: 

(i)  Environmental  or  health  issues  or 
both. . 

(ii)  Political,  cultural,  legrl,  and 
economic  aspects  of  transiti  ^n  to 
democracy. 

(iii)  Nationalism  and  ethn  c  identity 
issues. 

Applicants  should  be  av/are  that,  in 
addition  to  any  proposed  pr  ority 
activities,  every  applica  ion  must 
describe  all  activities  re  atec  to  the 
selection  criteria  in  34  CFR  ii56.21  or  34 
CFR  656.22. 

Priorities  for  Foreign  Langiage  and 
Area  Studies  Fellowships: 

Competitive  Priorities:  Un  der  34  CFR 
75.105(c)(2)(i)  and  34  CFR  6)7.22  the 
Secretary  gives  preference  tc 
applications  that  meet  the  fc  llowing 
competitive  priorities.  The  J  ecretary 
awards  up  to  20  points  to  an  application 
that  meets  these  competitivt  priorities 
in  a  particularly  effective  wjy.  These 
points  are  in  addition  tc  any  points  the 
application  earns  under  the  selection 
criteria  for  the  program: 

(1)  Applicants  that  propos  i  to  make 
fellowship  awards  to  studen  s  in  a 
variety  of  humanities  ard  so  :ial  science 
disciplines,  as  well  as  p-ofes  sional 
fields. 

(2)  Applicants  that  assign  owest 
consideration,  in  the  selectic  n  of 
fellows,  to — 

(a)  Students  who  already  { ossess 
language  fluency  equive  lent  :o  educated 
native  speakers  in  the  lengui  ge  for 
which  the  award  is  soujiht;  and 

(b)  Students  who  are  'akin  i  the  first 
12  semester  hours  or  the  equ  valent  in 
Chinese.  French,  German.  Itc  lian, 
Japanese.  Russian,  and  Spanish 
language  instruction. 

For  Applications  orlnfom  ation 
Contact:  Dr.  Ann  I.  Schneider.  Ms. 
Michelle  D.  LeSourd,  or  Ms.  lane  L. 
Jordan.  U.S.  Departmen;  of  Education, 
400  Maryland  Avenue,  3W..  room  3053, 
ROB-3.  Washington.  DC  202  D2-5331. 
Telephone  (202)  708-7283.  Individuals 
who  use  a  telecommunicatio  is  device 
for  the  deaf  (TDD)  may  :all  t  le  Federal 
Information  Relay  Service  at  1-600- 
877-8339  between  8  a.m.  and  8  p.m. 
Eastern  time.  Monday  throug  h  Friday. 

Program  Authority:  20  V. S.C    122. 


Dated:  August  27. 1993. 
David  A.  Longanecker, 

Assistant  Secretary  for  Postsecondary 

Education. 

IFR  Doc.  93-21437  Filed  9-2-93:  8:45  amj 

BtLUNG  CODE  400(M>I-P 


National  Assessment  Governing 
Board;  Hearings 

AGENCY:  National  Assessment 
Governing  Board;  Education. 
ACTION:  Notice  of  hearings. 

SUMMARY:  The  Council  of  Chief  State 
School  Officers,  under  contract  to  the 
National  Assessment  Governing  Board 
(NAGB).  U.S.  Department  of  Education, 
is  announcing  three  public  hearings. 
These  hearings  will  be  conducted  as 
part  of  the  Council's  contract  for  NAGB 
for  the  purpose  of  developing  an 
assessment  framework  and 
specifications  for  the  1996  National 
Assessment  of  Education  Progress 
(NAEP)  Arts  Education  Consensus 
Project.  Public  and  private  parties  and 
organizations  with  an  interest  in  arts 
education  and  assessment  are  invited  to 
present  written  and  oral  testimony  to 
the  Council. 

Each  hearing  will  focus  on  the  first 
draft  of  a  framework  for  the  national 
assessment  of  arts  education  for  NAEP 
which  will  be  given  to  a  national  sample 
of  students  in  grades  4.  8.  and  12.  The 
results  of  the  hearings  are  particularly 
important  because  they  will  provide 
broad  public  input  in  developing  the 
arts  education  assessment  framework  to 
be  used  in  the  planned  national  NAEP 
examination  in  1996.  This  assessment 
will  measure  American  students' 
progress  in  arts  education.  These 
hearings  are  being  conducted  pursuant 
to  Public  Law  100-297.  Section  6(E), 
which  states  that  "Each  learning  area 
assessment  shall  have  goal  statements 
devised  through  a  national  consensus 
approach,  providing  for  active 
participation  of  teachers,  curriculum 
specialists,  local  school  administrators, 
parents  and  concerned  members  of  the 
general  public." 

DATES:  The  dates  of  the  three  public 
hearings  have  been  set  as  follows: 

•  October  1. 1993  in  Seattle. 
Washington. 

•  October  5. 1993  in  Chicago.  Illinois. 

•  October  7, 1993  in  Washington.  DC 
The  first  hearing  is  scheduled  from  2 

p.m.  to  6  p.m.  and  will  be  hosted  by  the 
Seattle  Art  Museum  in  Seattle. 
Washington.  The  second  hearing  is 
sponsored  by  the  Chicago  Art  Institute, 
Chicago,  Illinois  from  1  p.m.  to  5  p.m. 
The  third  and  final  hearing  will  be  held 
from  1  p.m.  to  5  p.m.  at  the  Kennedy 
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Center  for  tiie  Performing  Arts  in 
Washington.  DC.  Persons  desiring  to 
present  oral  statements  at  any  of  these 
hearings  shall  submit  a  notice  of  intent 
to  appear,  postmarked  no  fewer  than  ten 
(10)  days  prior  to  the  sc;heduled  meeting 
date.  The  scheduling  of  oral 
presentations  cannot  be  guaranteed  for 
notices  of  intent  received  less  than  10 
days  prior  to  the  hearing. 

Notices  of  Intent  to  present  oral 
statements  shall  be  mailed  to:  Council  of 
Chief  State  School  Officers.  One 
Massachusetts  Avenue  NW.,  suite  700, 
Washington,  DC,  Attn:  Bonnie  Verrico — 
Public  HHa rings. 

Individuals  may  also  request  a  copy  of 
the  draft  framework,  prepared  by  the 
1996  NAEP  Arts  Education  Consensus 
Project  committees  and  staff.  This 
document  represents  the  project's  first 
attempt  at  outlining  the  national  arts 
education  r, -ses.sment  for  1996.  and  will 
serve  as  the  s^pringboard  for  public 
comment  and  review.  Requests  for  the 
draft  framework  may  be  made  to  the 
Council  (address  abbve),  or  by  phone  to 
the  numbers  listed  below. 
LCX^ATIONS:  For  detailed  information  on 
the  exact  locations  of  all  public 
hearings,  please  contact  Council  ofTices 
at  (202)336-7021. 
WRfTTEN  STATEMENTS:  Written 
Statements  may  be  submitted  for  the 
public  record  in  lieu  of  oral  testimony 
up  to  30  days  after  each  hearing.  These 
statements  should  be  sent  directly  to  the 
Cotmcil  (see  aforementioned  address)  in 
the  following  format: 

/.  Issues  and  Questions  Addressed: 

Testimony  should  respond  to  the 
content  and  layout  of  the  draft  arts 
education  assessment  framework,  and 
the  followir  ■  questions: 

1.  Does  ttie  19<16  Arts  Education 
As.sessment  combine  feasibility  and 
vision? 

2.  Does  the  framevirork  contain 
appropriate  assessment  content  for 
students  in  grades  4,  8.  and  12? 

3.  Does  the  framework  address  what 
counts  as  learning  in  the  arts? 

4. !« the  form  ol  the  arts  education 
assessment  appropriate  for  a  large-scale 
national  assessment? 

5.  Will  this  assessment  contribute  to 
the  creation  of  a  resonant  system  of 
curriculum,  instruction,  and 
assessment?        j  _ 

//.  Summary: 

Briefly  summarize  the  major  points 
and  recommendations  presented  in  the 
testimony. 

///.  Discussion: 

The  nan^'ive  should  provide 
information,  points  of  view  and 


recommendations  that  will  enable  the 
Council  to  consider  all  factors  relevant 
to  the  question(s)  the  testimony 
addresses.  Respondents  are  encouraged 
to  limit  this  section  of  their  written 
statements  to  five  (5)  pages.  The 
discussions  may  be  appended  with 
documents  of  any  length  providing 
further  explanation. 

Written  statements  presented  at  each 
hearing  will  be  accepted  and 
incorporated  into  the  public  record.  All 
written  statements  should  follow  the 
above  format,  as  much  as  it  is  possible. 
HEARINGS  OBJECTIVES  ANO  PROCEDURES: 
The  Council  seeks  participation  in  the 
hearings  from  a  broad  spectrum  of 
individuals  and  organizations  in  the 
sharing  of  opinions  and 
recommendations  regarding  arts 
education  proficiencies,  knowledge,  and 
those  skills  and  strategies  to  be  assessed 
at  grade  levels  4,  8.  and  12.  The  list  of 
speakers  shall,  on  the  one  hand,  provide 
a  wide  range  of  viewpoints  and 
interests,  but  also  be  organized  to 
respect  the  time  constraints  of  the 
hearing  schedule. 

The  goal  of  the  hearings  is  to  provide 
a  medium  for  maximum  input  and 
guidance  from  teachers,  curriculum 
specialists,  local  school  administrators, 
artists,  parents  and  concerned  members 
of  the  general  public.  Following  a  brief 
introduction  to  the  project  by  the 
Council  of  Chief  State  School  Officers, 
the  majority  of  the  session  will  be 
devoted  to  presentations  by  scheduled 
speakers. 

As  listed  in  the  "Dates"  section  above, 
speakers  wishing  to  present  statements 
shall  file  notices  of  intent.  To  assist  the 
Council  in  appropriately  scheduling 
speakers,  the  written  notice  of  intent  to 
present  oral  testimony  should  include 
the  following  information: 
-  (1)  Name,  address  and  telephone 
number  of  each  person  to  appear; 

(2)  Affiliation  (if  any); 

(3)  A  brief  statement  of  the  issues 
and/or  concerns  that  will  be  addressed; 
and 

(4)  Whether  a  written  statement  will 
be  submitted  for  the  record. 

Individuals  who  do  not  register  in 
advance  will  be  permitted  to  register 
and  speak  at  the  meeting  in  order  of 
registration,  if  time  permits.  Speakers 
should  plan  to  limit  their  total  remarks 
to  no  more  than  five  (5)  minutes.  While 
it  is  anticipated  that  all  persons  will 
have  an  opportunity  to  speak,  time 
limits  may  not  allow  this  to  occur.  The 
Council  will  make  the  final 
determination  on  selection  and 
scheduling  of  speakers. 

All  written  statements  presented  at 
the  hearings  will  be  accepted  and 


incorporated  into  the  public  record. 
Written  statements  submitted  in  lieu  of 
oral  testimony  should  be  received  no 
later  than  30  days  after  each  hearing  in 
order  to  be  included  in  the  public 
record.  However,  while  written 
statements  received  after  this  date  will 
be  accepted,  inclusion  in  the  public 
retard  cannot  be  guaranteed. 

A  staff  member  from  the  Council  of 
Chief  State  School  Officers  will  preside 
at  each  of  the  hearings.  The  proceedings 
will  be  audiotaped.  The  hearings  can 
al.so  be  signed  for  the  hearing-impaired, 
upon  advance  request. 

AOOmONAL  INFORMATION:  Additional 
information  is  available  from  the 
Council  offices  for  anyone  wishing  to 
obtain  more  specifics  on  the  asse.ssment 
project.  A  brochure  and  informational 
paper  have  been  developed  by  the 
Council  and  its  subcontractors.  A  draft 
assessment  framework  document  will  be 
made  available  to  interested  parties 
prior  to  the  hearings  in  October. 
Individuals  desiring  additional 
information  on  a  specific  hearing  should 
contact  Council  offices  at  (202)  336- 
7021. 

STEPS  AFTER  HEARING:  The  Council  will 
review  and  analyze  all  comments  and 
options  received  in  response  to  this 
announcement.  A  rejrort  of  the 
outcomes  of  these  hearings  will  be  made 
available  to  the  public  upon  request 
after  December  1993. 

The  results  of  this  public  testimony, 
along  with  the  Council's  Arts  Education 
Consensus-committee  work,  will  be 
used  to  formulate  recommendations  for 
the  1996  NAEP  Arts  Education 
Assessment  for  the  National  Assessment 
Governing  Board.  The  Board,  charged 
with  developing  the  assessment 
framework  and  specifications,  will  take 
final  action  on  the  Council's 
recommendations  in  the  spring  of  1994. 

A  record  of  all  Council  proceedings 
will  be  kept  at  the  Council  of  Chief  State 
School  Officers  until  March  1994  at 
which  time  all  records  will  be 
transferred  to  the  National  Assessment 
Government  Board,  and  will  be 
available  for  public  inspection. 

Dated:  August  31,  1993. 
Roy  Tniby, 

Executive  Director,  National  Assesament 

Governing  Board. 

jFR  Doc.  93-21 560  Filed  9-2-93;  8:45  am) 
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DEPARTMENT  OF  ENERGY 

Opportunity  for  Additional  Put>lic 
Comment,  Environmental  Impact 
Statement  on  Environmental 
Restoration  and  Waste  Management 
Activities  at  the  Idaho  National 
Engineering  Latx>ratory 

AGENCY:  Department  of  Energy— Idaho 
Operations  Office. 

ACTION:  Notice  of  Opportunity  for  public 
comment  on  expanding  the  scope  of 
analysis  of  spent  nuclear  fuel  in  the 
Environmental  Impact  Statement  on 
Environmental  Restoration  and  Waste 
Management  Activities  at  the  Idaho 
National  Engineering  Laboratory  (INEL 
ER&VVM  EIS)  in  response  to  the  Order 
of  the  U.S.  District  Court  for  the  Distrid 
of  Idaho  (June  28, 1993)  and  public 
comments. 

summary:  The  Department  of  Energy 
(DOE)  invites  public  comment  on  the 
proposed  expansion  of  the  scope  of 
analyses  of  the  transportation,  receipt, 
processing,  and  storage  of  spent  nuclear 
fuel  to  be  included  in  the 
Environmental  Impact  Statement  (EIS) 
on  Environmental  Restoration  and 
Waste  Management  (ER&WM)  activities 
at  the  Idaho  National  Engineering 
Laboratory  (INEL).  As  more  fully 
described  below,  DOE  proposes  to 
expand  the  scope  of  this  EIS  to  include 
those  elements  specified  in  the  Court's 
Order,  including  the  alternative  of 
transporting,  receiving,  processing,  and 
storing  spent  nuclear  fuel  (SNF)  at  sites 
other  than  the  INEL.  The  SNF  to  be 
considered  includes  that  from:  (1)  The 
Fort  St.  Vrain  nuclear  power  station  in 
Colorado:  (2)  Naval  reactors  (Naval 
warships  and  ship  prototypes);  (3) 
domestic  university  research  reactors; 
(4)  other  DOE  facilities;  and  (5)  foreign 
research  reactors.  The  alternative  sifes 
would  include  at  least  the  DOE  sites  at 
Hanford  and  Savannah  River,  as  well  as 
a  number  of  naval  facilities  (identified 
below  in  SUPPLEMENTARY  INFORMATION) 
at  which  naval  reactor  fuel  is  currently 
handled. 

The  Notice  of  Intent  (NOI)  to  prepare 
this  EIS  was  issued  on  October  5, 1992 
(57  FR  45773)  and  proposed  a  scope 
which  included  the  analysis  of  waste 
and  SNF  management  and  t«;hnology 
development,  as  well  as  of  other 
ER&WM  activities  at  the  INEL.  The 
proposed  scope  did  not  include  analysis 
of  the  potential  impacts  of  transporting, 
receiving,  processing,  and  storing  SNF 
at  sites  other  than  the  INEL.  Two 
alternatives,  the  "proposed  action"  and 
"no-action"  were  initially  projjosed  in 
that  NOI.  Written  comments  and 
suggestions  on  the  proposed  scope  were 


invited,  and  DOE  conduced  fi^  e  public 
scoping  hearings  in  Idahc  durii  g  the 
scoping  period  which  ent  ed  I><«mber 
4,  1992. 

On  June  28, 1993,  as  an  outgrowth  of 
civil  lawsuits  involving  the  DOrl,  Public 
Service  Company  of  Coio-ado  ( jwner  of 
the  Fort  St  Vrain  power  rtatior ).  and 
the  State  of  Idaho,  the  U.S.  District 
Court  for  the  District  of  Idaho  c  rdered 
the  DOE  to  prepare  a  conrprehcnsive, 
site-wide  envirormiental  mpac '. 
statement  on  the  direct  and  ind  irect 
environmental  effects  of  all  ma  or 
federal  actions  involving  the 
transportation,  receipt,  px>cess  ng,  and 
storage  of  spent  nuclear  fuel  at  the  INEL. 
The  scope  ordered  by  the  Cour  includes 
evaluating  the  alternative  of 
transporting,  receiving,  proces;  ing.  and 
storing  spent  nuclear  fuel,  incl  iding 
spent  fuel  from  Naval  vessels,  1 1  sites 
other  than  the  INEL.  DOE  inter  ds  to 
comply  with  the  Court  Order  f (  r  a 
comprehensive  EIS  by  e>  panding  the 
scope  of  the  INEL  ER&  W  VI  EIS  which 
was  previously  noticed  end  is  t:arrently 
in  preparation,  with  respect  to  its 
analyses  of  SNF. 

On  August  9, 1993.  tht;  Secrt  taries  of 
Energy  and  the  Navy,  and  the  (k)vemor 
of  Idaho  reached  an  agreBment  (Idaho 
Agreement)  which,  amoTig  othvj 
elements,  requires  DOE  o  issu2  an 
Implementation  Plan  for  the  EIS  ordered 
by  the  Court  not  later  than  No\  ember  1 , 
1993.  DOE  proposes  to  complete  the 
Implementation  Plan  cuTently  being 
prepared  by  expanding  its  scope  to 
include  both  those  elemants  specified  in 
the  Court's  Order,  inc;u  ling  tf  e 
alternative  of  transporting,  receiving, 
processing,  and  storing  ipent  nuclear 
fuel  at  sites  other  thar  t  le  INEL,  as  well 
as  those  elements  resvJt  ing  from  the 
earlier  public  scoping  process. 

Since  the  proposed  sc  ope  o  the  INEL 
ER&WM  EIS  is  being  expanded  in 
response  to  prior  pub  i(  comnentsand 
in  compliance  with  th§ 'order  of  the 
Court,  and  will  invohe  analy  «s  of 
transporting,  receiving,  processing  and 
storing  SNF  at  sites  othar  than  INEL. 
this  notice  advises  the  public  and 
interested  parties  of  en  oppor  unity  to 
comment  orally  or  in  writing  sn  the 
DOE  proposal  to  expen  d  the  .•  cope  of 
that  EIS,  as  described  aaove. 

To  ensure  that  the  'n  plem»  ntation 
Flan  and  the  INEL  EFAWM  £:S  address 
the  full  range  of  issues.  DOE  rivites 
comments  from  interested  ag  jncies, 
organizations  and  the  general  public  on 
the  Court -ordered  exofnsion  jf  scope  to 
include  potential  alternative  sites  for 
transport,  receipt,  processing  and 
storage  of  SNF.  Potertial  alte  native 
sites  to  be  considered  in  resp  :)nse  to  the 
Court  Order  were  identified  \  ased  on 


criteria  outlined  below  under 
SUPPLEMENTARY  INFORMATION. 

DOE  wishes  to  provide  the 
opportunity  for  public  input  to  the 
expanded  scope  of  this  EIS  at  all  the 
potentially  affected  sites  and  to  include, 
to  the  extent  feasible,  consideration  of 
that  input  in  the  initial  issuance  of  the 
Implementation  Plan  to  be  issued  by 
November  1, 1993.  Accordingly,  in 
addition  to  accepting  written  comments 
by  mail.  DOE  is  establishing  a  toll-free 
telephone  number  which  may  be  called 
by  interested  parties  to  provide 
comments  by  recording  of  spoken  * 
comments,  or  by  sending  written 
comments  by  facsimile. 

Interested  persons  calling  the  toll-free 
number  (1-800-682-5583)  will  be  asked 
by  the  operator  to  register  for  the  record 
by  providing  their  names  and  addresses. 
Cillers  will  then  receive  instructions  on 
how  to  submit  oral  or  facsimile 
comments.  Oral  comments,  which  will 
be  recorded  electronically  and 
transcribed,  should  be  limited  to  five 
minutes.  While  the  comment  line  will 
be  available  24  hours  per  day,  seven 
days  per  week,  operators  will  be 
available  only  from 3  a.m.  to  10  p.m. 
Eastern  time,  Monday  through  Friday. 
Persons  calling  after  these  hours  or  on 
weekends  will  be  asked  electronically  to 
register  and  record  comments. 
Comments  may  also  be  submitted  by 
facsimile,  24  hours  per  day,  seven  days 
per  week.  Written  comments  will  also 
be  accepted  by  mail  (see  ADDRESSES 
below). 

Transcripts  of  the  recorded  spoken 
comments  and  copies  of  the  facsimile 
and  written  comments  will  be  made 
available  for  inspection  at  the  following 
locations  during  regular  business  hours, 
Monday  through  Friday: 

1.  INEL  Public  Reading  Room, 
University  Place,  1776  Science  Center 
Drive.  Idaho  Falls,  ID 

2.  Idaho  Falls  Public  Library,  457 
Broadway,  Idaho  Falls,  ID 

3.  Pocatello  Public  Librar>',  812  East 
Clark,  Pocatello.  ID 

4.  Twin  Falls  Public  Library,  434  2nd 
Street  East,  Twin  Falls,  ID 

5.  Boise  Public  Library,  715  South 
Capitol  Boulevard,  Boise,  ID 

6.  University  of  Idaho  Library. 
Government  Document  Department. 
Raybum  Street,  Moscow,  ID 

7.  US  DOE  Reading  Room,  University  of 
SC.  Aiken  Campus.  University 
Library,  2nd  Floor,  University 
Parkway,  Aiken,  SC 

8.  US  DOE  Public  Reading  Room, 
Federal  Building,  room  157,  825 
Jadwin  Avenue.  Richland,  WA 

9.  Freedom  of  Information  Reading 
Room,  room  lE-190,  Forrestal 
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Building,  1000  Independence  Avenue 
SVV..  Washington.  DC 
Copies  of  this  material  will  also  be 
made  available  to  public  libraries  in 
communities  near  the  Naval  shipyards 
and  Naval  prototype  sites  identified  in 
this  Notice. 

DATES:  The  public  comment  period  on 
the  expanded  scope  of  the  EIS  will 
extend  until  October  4. 1993.  All 
comments  received  by  the  end  of  the 
public  comment  period  will  be 
considered.  Comments  received  after 
the  end  of  the  comment  period  will  be 
considered  to  the  extent  practicable. 
However,  time  may  not  permit  those 
comments  received  after  September  30 
to  be  considered  in  the  Implementation 
Plan  due  to  be  issued  no  later  than 
November  1.  Should  comments  received 
after  September  30  require  an  amended 
Implementation  Plan,  one  will  be  issued 
no  later  than  January  14, 1994. 
ADDRESSES:  Written  comments  should 
be  addressed  to:  Mr.  Rob  S.  Rothman, 
ER&WM  EIS  Project  Manager,  U.S. 
Department  of  Energy,  Idaho  Operations 
Office.  P.O.  Box  1625,  Idaho  Falls. 
Idaho.  83415-1570.  Envelopes  should 
be  marked  "Attention:  INEL  ER&WM 
EIS". 

FOR  FURTHER  INFORMATION:  Those  not 
desiring  to  submit  comments  at  this 
time,  but  who  would  like  to  receive  a 
copy  of  the  Implementation  Plan  and/or 
the  Draft  EIS  (DEIS)  when  they  are 
issued,  should  notify  Rob  Rothman  (see 
ADDRESSES  above)  or  call  the  toll-free 
information  number  (1-800-682-5583). 
When  the  DEIS  is  complete,  its 
availability  will  be  announced  in  the 
Federal  Register  and  in  the  local  news 
media,  and  comments  will  be  solicited 
on  its  contents. 

General  information  on  the  DOE 
NEPA  process  can  be  obtained  from  the 
Office  of  the  Assistant  Secretary  for 
Environment.  Safety  and  Health,  Ms. 
Carol  Borgstrom,  Director,  Office  of 
NEPA  Oversight,  U.S.  Department  of 
Energy.  1000  Independence  Avenue 
SW.,  Washington,  DC  20585.  Ms. 
Borgstrom  may  be  reached  by  phone  at 
(202)  586-46()b  or  1-800-472-2756. 
SUPPt.EMENTARY  INFORMATION:  In 
November  1989,  the  Secretary  of  Energy 
established  the  DOE  Office  of 
Environmental  Restoration  and  Waste 
Management  (ER&WM)  to  establish  and 
implement  a  systematic,  integrated 
DOE-wide  approach  to  site  cleanup 
activities  and  waste  management 
practices,  including  the  management  of 
spent  nuclear  fuel  (SNF).  In  January  of 
1990.  the  Secretary  determined  that  a 
Programmatic  Environmental  Impact 
Statement  (PEIS)  on  the  DOE  ER&WM 
activities  would  be  prepared,  and  a  NOI 


to  prepare  the  ER&WM  PEIS  was 
published  on  October  22, 1990  (55  FR 
42633).  The  public  scoping  process  for 
the  PEIS  extended  to  February  19,  1991 
and  included  a  total  of  23  public 
hearings  held  nationwide.  Over  1,200 
people  provided  approximately  7,000 
comments  during  that  process. 
Comments  relevant  to  SNF  received 
during  those  hearings  will  be 
considered  in  the  development  of  the 
Implementation  Plan  for  the  ER&WM 
Environmental  Impact  Statement  (EIS) 
for  the  Idaho  National  Engineering 
Laboratory  (INEL). 

The  PEIS  will  assess  the  potential 
environmental  consequences  of 
alternative  programmatic  approaches  to 
implementing  future  waste  management 
activities,  and  the  cleanup  of 
contamination  from  past  operations. 
The  Draft  Implementation  Plan  for  the 
PEIS  was  issued  for  public  comment  in 
January  1992  and  noted  that  "even 
though  SNF  is  not  considered  a  waste, 
the  PEIS  will  assume  the  need  for  and 
evaluate  the  impacts  of  interim  storage 
and  treatment  for  disposal  of  DOE 
owned  SNF."  [In  this  Notice,  "interim 
storage"  and  "storage"  have  the  same 
meaning;  i.e.,  retention  in  a  safe  and 
secure  manner  pending  final  disposal 
offsite.) 

The  NOI  to  prepare  an  EIS  on 
Environmental  Restoration  and  Waste 
Management  Activities  at  the  Idaho 
National  Engineering  Laboratory  was 
issued  on  October  5, 1992  (57  FR  45773) 
and  proposed  a  scope  which  included 
the  continuation  of  existing  ER&WM 
activities  at  INFL  as  well  as  planned 
near-term  projects  and  new  activities 
that  could  be  initiated  within  a  5  to  10 
year  time  frame  following  the  issuance 
of  a  Record  of  Decision  (ROD).  The 
activities  to  be  analyzed  included 
decontamination  and  decommissioning 
of  existing  facilities,  environmental 
cleanup  and  restoration,  waste  and  SNF 
management  and  technology 
development,  as  well  as  other  ER&WM 
support  activities  at  INEL. 

The  NOI  indicated  that  there  was  a 
need  to  increase  existing  SNF  storage 
capacity  for  ongoing  and  proposed  new 
receipts,  while  new  technologies  to 
prepare  SNF  for  ultimate  disposal  are 
investigated  and  tested.  It  was  proposed 
that  the  increased  storage  capacity 
would  be  obtained  by  modifying 
existing  facilities.  The  receipt  of  SNF  at 
INEL's  Idaho  Chemical  Processing  Plant 
(ICPP)  from  the  Naval  Reactors  Facility 
(NRF)  at  INEL  and  its  storage  at  ICPP 
were  to  be  analyzed  in  the  INEL 
ER&WM  EIS,  but  alternatives  to 
examination  of  SNF  at  NRF  were  not  to 
be  analyzed  as  part  of  the  ER&WM 


activities  included  in  the  proposed 
action. 

The  scoping  period  of  60  days  ended 
December  4. 1992,  during  which  public 
scoping  meetings  were  held  in  5  cities 
in  Idaho.  DOE  received  a  total  of  1022 
oral  and  written  comments  in  the  form 
of  194  statements  during  the  comment 
period. 

On  June  28. 1993.  as  an  outgrowth  of 
civil  lawsuits  involving  the  DOE,  Public 
Service  Company  of  Colorado,  and  the 
State  of  Idaho,  the  U.S.  District  Court  for 
the  District  of  Idaho  ordered  the  DOE  to 
"prepare  a  comprehensive,  site-wide 
environmental  impact  statement — that 
discloses  and  evaluates  the  following: 

"A.  The  direct  and  indirect 
environmental  effects  of  all  major 
federal  actions  involving  the 
transportation,  receipt,  processing,  and 
storage  of  spent  nuclear  fuel  at  the  INEL; 

"B.  How  each  major  federal  action 
involving  the  transportation,  receipt, 
processing,  and  storage  of  spent  nuclear 
fuel  at  the  INEL,  in  conjunction  with  all 
related  or  connected  actions,  as  well  as 
past,  present  and  reasonably  foreseeable 
future  actions,  cumulatively  and 
synergistically  impact  the  quality  of  the 
human  environment; 

"C.  A  reasonable  range  of  alternatives 
to  each  major  federal  action  involving 
the  transportation,  receipt,  processing, 
and  storage  of  spent  nuclear  fuel  at  the 
INEL — including  the  abandoning  of 
these  actions  (i.e.  the  "no-action" 
alternative)  and  the  alternative  of 
transporting,  receiving,  processing,  and 
storing  spent  nuclear  fuel  at  sites  other 
than  the  INEL." 

The  Order  issued  by  the  Court  applies 
to  SNF  from  Naval  reactors  as  well  as 
other  SNF  which  DOE  has  committed  in 
the  past  or  may  propose  in  the  future  to 
accept  at  INEL.  The  other  SNF  includes, 
for  example,  that  from  the  Fort  St. 
Vrain,  Three  Mile  Island  Unit  2  and 
Peachbottom  Unit  1  nuclear  power 
reactors,  and  SNF  from  other  power 
reactors  currently  at  the  West  Valley, 
NY,  site,  as  well  as  from  DOE  and 
domestic  research  and  test  reactors  and 
U.S.  origin  SNF  from  foreign  research 
reactors  (FRR).  Some  of  that  power 
reactor  and  FRR  SNF  is  currently  stored 
at  INEL.  Naval  SNF  is  being  held  at 
Naval  facilities  where  ships  are  being 
refueled  or  defueled.  Both  DOE  and  the 
E)epartment  of  the  Navy,  as  a 
cooperating  agency  under  NEPA,  are 
proceeding  expeditiously  to  satisfy  the 
requirements  imposed  by  the  Court. 

On  August  9, 1993,  the  Secretaries  of 
Energy  and  the  Navy,  and  the  Governor 
of  Idaho  reached  an  agreement  (Idaho 
Agreement)  which,  among  other  things, 
requires  DOE  to  issue  an 
Implementation  Plan  for  the  EIS  ordered 
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by  the  Court  not  later  than  November  1. 
1993.  DOE  proposes  to  complete  the 
Iiiiplementalion  Plan  currently  being 
prepared  for  the  INEL  ER&WM  EIS  by 
expanding  its  scope  to  include  all  the 
elements  specified  in  the  Court  s  Order, 
including  the  alternative  of  transporting, 
receiving,  processing,  and  storing  spent 
nuclear  fuel  at  sites  other  than  the  INEL. 
in  addition  to  the  changes  in 
alternatives  for  ER&WM  activities 
already  planned  to  be  included  which 
resuhed  from  the  earlier  public  scoping 
process.  In  view  of  the  requirements  of 
the  Court's  Order  with  respect  to  the 
analysis  of  SNF.  the  INEL  ER&WM  EIS 
will  include  the  programmatic  analysis 
of  SNF  alternatives  that  was  being 
prepared  for  the  PEIS. 

This  notice  of  opportunity  for 
comment  is  an  invitation  to  all 
interested  individuals,  agencies,  and 
organizations  to  submit  their  views  on 
the  expanded  scope  of  the  INEL 
ER&WM  EIS  ordered  by  the  Court, 
including  views  on  issues  related  to  the 
impacts  of  transporting,  receiving, 
proc-essing,  and  storing  spent  nuclear 
fuel,  including  Naval  SNF,  at  sites  other 
than  the  INEL.  Because  of  the  variety  of 
potential  origins  and  destinations  of 
SNF  to  be  evaluated,  the  alternative 
locations  to  be  considered  include  not 
only  the  DOE  .sites  for  SNF  storage,  but 
also  Naval  facilities  for  storage  and 
examinatton  of  Naval  SNF,  and 
potential  ports  at  which  FRR  SNF  may 
be  received  for  transshipment. 

The  DOE  sites,  other  than  INEL, 
which  are  proposed  to  be  evaluated  as 
alternative  locations  for  transporting, 
receiving,  processing  and  storing  of  non- 
Naval  reactor  SNF.  were  identified  on 
the  basis  of  their  existing  facilities  and 
prior  experience  with  handling  and 
storage  of  large  quantities  and  varied 
types  of  SNF.  They  include: 

Savannah  River  Site,  Aiken,  SC 
Hanford  Reservation,  Richland,  WA 

The  Naval  and  DOE  facilities  (other 
than  INEL)  at  which  storage  and 
examination  of  Naval  SNF  will  be 
assessed  include: 
Norfolk  Naval  Shipyard.  Portsmouth. 

VA 
Portsmouth  Naval  Shipyard.  Kitter>'.  ME 
Pearl  Harbor  Naval  Shipyard.  Honolulu, 

HI 
Puget  Sound  Naval  Shipyard, 

Bremerton,  WA 
Kesselring  Site.  West  Milton,  NY 
Hanford  Reservation,  Richland,  WA 
Savannah  River  Site,  Aiken,  SC 

Neither  Charleston  Naval  Shipyard. 
Charleston,  SC,  nor  Mare  Island  Naval 
Shipyard,  Vallejo,  CA.  are  being 
considered  since  they  are  planned  to  be 
closed  and  returned  to  the  local 


community  for  their  use  and  thus  would 
be  unavailable  for  extended  federal  use. 

At  this  time.  DOE  oroposes  to  include 
consideration  of  the  potential  impacts  of 
accepting  U.S.  origin  SNF  fro  n  FRR  in 
evaluating  the  cumulative  im  lacts  of 
transportation,  receipt,  proce;  sing,  and 
storage  of  SNF.  The  pending  proposal  to 
accept  such  SNF  in  .support  o'U.S.  non- 
proliferation  polic\'.  however  would  be 
the  subject  of  a  separate  NEP/i 
evaluation,  and  decisions  on  he  import 
of  .such  SNF.  its  port(s)  of  ent  y.  and  the 
transportation,  receipt,  proce.'sing  and 
storage  of  FRR  SNF  within  th  i  United 
States  would  be  made  on  the  lasis  of 
that  separate  EIS.  DOE  invites 
comments  on  this  oroposed  s  :oping 
decision,  further  details  of  wi  ich  are 
provided  below. 

In  analyzing  the  potential  i-npacts  of 
SNF  from  FRR  in  tn-s  EIS,  the  maximum 
potential  impacts  of  the  proposal  to 
accept  such  SNF,  no  matter  v.  hat  port  of 
entr>'  or  storage  site  may  eventually  be 
chosen,  will  be  dele-mined.  Thus,  for 
example,  although  t  le  separe'e  FRR 
NEPA  documentation  will  consider 
several  different  ports  of  entr  , 
including  low  popu  ation  dersity  ports, 
this  EIS  will  analyze  only  big  i 
population  density  ports  to  di  jclose  the 
maximum  potential  impacts  i  i  the 
highly  improbable  rase  of  a  viry  severe 
accident  in  port.  Similarly,  although  the 
separate  FRR  NEPA  documen  ation  will 
consider  a  variety  o^  potential  distances 
travelled  overland  between  a  port  and  a 
DOE  receiving  site,  'his  EIS  w  II 
consider  the  longest  potential  distances 
travelled  overland  in  order  to  disclose 
the  maximum  potential  impcCsthat 
could  result  from  ihs  transpcr  ation  of 
SNF  ft-om  FRR-  Thus,  for  anaMical 
purposes  only,  the  following  locations 
are  proposed  for  evr  luation  of  potential 
impacts  in  port  and  in  transit: 

Atlantic  Coast:  New  York.  NY  Hampton 

Roads,  VA 
Gulf  of  Mexico:  Houston,  TX,  I  lew 

Orleans,  LA 
Pacific  Coast:  Long  Beach,  CA  Seattle. 

WA 

As  indicated  by  the  precedirg 
discussion  of  the  di  "ferent  typ«  s  and 
origins  of  SNF  to  be  analyzed,  he 
locations  of  facilities  potential  y  to  be 
considered  in  the  alternative  e  :panded 
scope  of  the  INEL  ER&WM  EIS  in 
response  to  the  Ord3r  by  the  O  lurt 
include  places  that  were  not  pieviously 
identified  in  the  public  scopint; 
processes  conducted  in  support  of  the 
INEL  ER&WM  EIS  end  the  PEL' .  To 
enhance  public  awf  reness  of  tf  e 
existence  and  nature  of  this  op  xjrtunity 
for  comment,  advertisements  v  ill  be 


placed  in  local  news  media  at  the 

following  location.^ 

Kittery,  ME 

Buffalo,  NY 

Norfolk,  VA 

Columbia.  SC 

Savannah.  CA 

Houston.  TX 

Idaho  Falls.  ID 

Twin  Falls,  ID 

Bremerton.  WA 

Honolulu.  HI 

Spokane,  WA 

Richmond.  VA 

New  York,  NY 

Windsor.  CT 

Aiken,  SC 

Atlanta,  GA 

Oak  Ridge,  TN 

DtMiver.  CO 

Moscow.  ID 

Richland.  WA 

Long  Beach.  CA 

Washington.  DC 

Hood  River,  OR 

Olympia,  WA 

Albany,  NY 

Newport  News,  VA 

Charleston.  SC 

Augusta,  GA 

New  Orleans.  LA 

Boise.  ID 

Pocatello.  ID 

Seattle,  WA 

Vallejo.  CA 

Portland.  OR 

Nashville.  TN 

Sacramento,  CA 

Issued  in  Washington.  DC  this  1st  day  of 
September  1993. 
Peter  N.  Brush, 

Acting  Assistant  Secretary.  Envinynment. 
Safely  and  Health. 
jFR  Doc.  93-21 702  Filed  9-2-93;  8:45  ami 

BILUNG  COOe  6450-01-P 


Bonneville  Power  Administration 

Notice  of  Floodplain  Involvement  for 
the  Hot  Springs-Garrision  Tap  Line 
Project 

AGENCY:  Bonneville  Power 
Administration  (BPA).  DOE. 
ACTION:  Notice  of  Floodplain 
Involvement. 

SUMMARY:  BPA  is  proposing  to  relocate 
approximately  (1.6  kilometers)  1  mile  of 
the  Hot  Springs-Garrision  230-kV  line  to 
provide  a  tap  for  Montana  Power 
Company's  (MPC)  Rattlesnake 
Substation  located  in  Missoula  County. 
Missoula,  Montana.  The  tap  will 
provide  a  solution  for  MFC's  need  to 
upgrade  service  to  the  Missoula  area. 
The  section  of  the  Hot  Springs-Garrision 
230-kV  line  from  tower  59/2  to  60/2  will 
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be  removed  and  the  right-of-way 
abandoned.  The  line  would  be  relocated 
to  an  existing  right-of-way  for  which 
MPC  has  a  transmission  line  easement 
and  where  two  MPC  161-kV  lines  are 
located.  The  relocated  BPA  line  would 
cross  the  floodplain  of  Rattlesnake 
Creek.  In  a  connected  action.  MPC  will 
be  expanding  their  substation  to 
accommodate  several  additional  bays 
for  the  230-kV  tap  line. 

In  accordance  with  10  CFR  part  1022. 
BPA  will  prepare  a  floodplain 
assessment  and  will  perform  this 
proposed  action  in  a  manner  so  as  to 
avoid  or  minimize  potential  harm  to  or 
within  the  affected  floodplain. 

DATE:  Comments  are  due  to  the  address 
below  no  later  than  September  20.  1993. 

FOR  FURTHER  INFORMATION  ON  THIS 
PROPOSED  ACTION  CONTACT:  Comments 
and  requests  for  further  information 
should  be  addressed  to:  John  Taves — 
EFBG.  Bonneville  Power 
Administration.  P.O.  Box  3621. 
Portland.  Oregon.  97208-3621.  phone 
number  503-230-4995.  fax  number 
503-230-3984. 

FOR  FURTHER  INFORMATION  ON  GENERAL 
DOE  FLOOOPLAIN/WETLANDS 
ENVIRONMENTAL  REVIEW  REQUIREMENTS, 
CONTACT:  Carol  M.  Borgstrom.  Director. 
Office  of  NEPA  Oversight,  EH-25.  U.S. 
Department  of  Energy.  1000 
Independence  Avenue.  SW.. 
Washington.  DC  20585.  202-586-4600 
or  800-472-2756. 

SUPPLEMENTARY  INFORMATION:  The 
floodplain  that  would  be  crossed  by  this 
project  is  located  in  Township  13  North. 
Range  19  West,  sections  2.  3.  10.  and  11. 
The  towers  would  be  located  on  high 
enough  ground  to  span  the  floodplain. 
though  some  clearing  of  riparian 
vegetation  would  be  needed.  The 
existing  creek  crossing  would  be 
abandoned  and  allowed  to  revert  back  to 
its  natural  state.  There  appear  to  be  no 
feasible  alternatives  to  crossing  the 
floodplain  as  the  line  is  located  on  the 
east  side  of  Rattlesnake  Creek  and  the 
substation  is  located  on  the  west  side. 
In  order  for  the  line  to  be  tapped  at  the 
substation,  the  creek  must  be  crossed. 

In  accordance  with  EXDE  regulations 
for  compliance  with  floodplain  and 
wetlands  environmental  review 
requirements  (10  CFR  part  1022),  DOE 
will  prepare  a  floodplain  assessment  for 
this  proposed  DOE  action.  After  BPA 
issues  the  assessment,  a  floodplain 
statement  of  findings  will  be  published 
in  the  Federal  Register.  Maps  and 
further  information  are  available  from 
BPA  at  the  address  shown  above. 


Issued  in  Portland.  Oregon,  on  August  24. 
1993. 
Randall  W.  Hardy, 

Administrator.  Bonneville  Power 

Administration. 

|FR  Doc.  93-21583  Filed  9-2-93;  8:45  ami 

BILLING  CODE  M50-01-M 


Federal  Energy  Regulatory 
Commission 

[Project  No.  2541-004  North  Carolina] 

Cascade  Power  Co.;  Availability  of 
Draft  Environmental  Assessment 

August  30. 1993. 

In  accordance  with  the  National 
Environmental  Policy  Act  of  1969  and 
the  Federal  Energy  Regulatory 
Conunission's  (Commission's) 
regulations.  18  CFR  part  380  (Order  No. 
486,  52  FR  47897).  the  Office  of 
Hydropower  Licensing  has  reviewed  the 
application  for  a  new  minor  license  for 
the  existing  Cascade  Project,  located  on 
the  Little  River  in  Transylvania  County, 
North  Carolina,  near  the  city  of  Brevard, 
and  has  prepared  a  Draft  Environmental 
Assessment  (DEA)  for  the  project.  In  the 
DEA.  the  Commission's  staff  has 
analyzed  the  potential  environmental 
impacts  of  the  proposed  project  and  has 
concluded  that  approval  of  the  proposed 
project,  with  appropriate  mitigation 
measures,  would  not  constitute  a  major 
■  federal  action  significantly  affecting  the 
quality  of  the  human  environment. 

Copies  of  the  DEA  are  available  for 
review  in  the  Public  Reference  Branch, 
room  3104,  of  the  Commission's  offices 
at  941  North  Capitol  Street,  NE., 
Washington,  DC  20426. 

Any  comments  should  be  filed  within 
45  days  from  the  date  of  this  notice  and 
should  be  addressed  to  Lois  D.  Cashell, 
Secretary,  Federal  Energy  Regulatory 
Commission,  825  North  Capitol  Street, 
NE.,  Washington,  DC  20426.  Please  affix 
Project  No.  2541-004  to  all  comments. 
For  further  information,  please  contact 
Mr.  Carl  Keller,  Environmental 
Assessment  Coordinator,  at  (202)  219- 
2831. 

Lois  D.  Cashell, 
Secretory. 
IFR  Doc  93-21498  Filed  9-2-93:  8:45  am! 

BILLING  CODE  6717-01-M 


[Project  No.  2446-001  Illinois] 

Commonwealth  Edison  Co.; 
Availability  of  Draft  Environmental 
Assessment 

August  30, 1993. 

In  accordance  with  the  National 
Environmental  Policy  Act  of  1969  and 


the  Federal  Energy  Regulatory 
Commission's  (Commission) 
regulations,  18  CFR  part  380  (Order  No. 
486,  52  FR  47897),  the  Office  of 
Hydropower  Licensing  has  reviewed  the 
application  for  a  new  major  license  for 
the  existing  Dixon  Hydroelectric  Project, 
located  on  the  Rock  River,  in  the  town 
of  Dixon,  in  Lee  County.  Illinois,  and 
has  prepared  a  Draft  Environmental 
Assessment  (DEA)  for  the  project.  In  the 
DEA.  the  Con\mission's  staff  has 
analyzed  the  potential  environmental 
impacts  of  the  project  and  has 
concluded  that  approval  of  the  proje<;t, 
with  appropriate  mitigation  measures, 
would  not  constitute  a  major  federal 
action  significantly  affecting  the  quality 
of  the  human  environment. 

Copies  of  Vhe  DEA  are  available  for 
review  in  the  Public  Reference  Branch, 
room  3104,  of  the  Commission's  offices 
at  941  North  Capitol  Street,  NE., 
Washington,  DC  20426. 

Any  comments  should  be  filed  within 
30  days  from  the  date  of  this  notice  and 
should  be  addressed  to  Lois  D.  Cashell, 
Secretary,  Federal  Energy  Regulatory 
Commission,  825  North  Capitol  Street. 
NE.,  Washington.  ZtC  20426.  Please 
reference  Project  No.  2446-001  to  the 
comments.  For  further  information, 
please  contact  Michael  Strzelecki, 
Environmental  Assessment  Coordinator, 
at  (202) 219-2827. 
Lois  D.  Cashell, 
Secretary. 
IFR  Doc;.  93-21499  Filed  9-2-93;  8:45  ami 

BILUNG  CODE  e717-01-M 

[Project  Nos.  2360-022,  et  al.] 

Hydroelectric  Applications  [Minnesota 
Power  &  Light  Co.,  et  al.];  Applications 

Take  notice  that  the  following 
hydroelectric  applications  have  been 
filed  with  the  Commission  and  are 
available  for  public  inspection: 

1  a.  Type  of  Application:  New  Major 
License. 

b.  Project  No.:  2360-022. 

c.  Date  filed:  December  27, 1991. 

d.  Applicant:  Minnesota  Power  & 
Light  Company. 

e.  Name  of  Project:  St.  Louis  River 
Hydroelectric  Project. 

f.  Location:  On  the  St.  Louis,  Cloquet, 
Whiteface,  Skunk,  Beaver,  and  Otter 
Rivers  in  Carlton  and  St.  Louis 
Counties,  Minnesota. 

g.  Filed  Pursuant  to:  Federal  Power 
Act,  16  U.S.C.  791(a)-825(r). 

h.  Applicant  Contact:  Mr.  Stephen  A. 
Kopish,  Hydro  Operations  Manager, 
Minnesota  Power  &  Light  Company,  30 
West  Superior  Street,  Duluth.  Minnesota 
55802,(218)722-2641. 
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.  FERC  Contact:  Mr.  Michael 
Strzelecki,  (202)  219-2827. 

j.  Comment  Date:  October  4, 1993. 

k.  Status  of  Environmental  Analysis: 
This  application  is  ready  for 
environmental  analysis  at  this  time — see 
attached  paragraph  D9. 

1.  Description  of  Project:  This  project 
includes  nine  developments.  Four  of 
these  developments — Fond  du  Lac, 
Thomson,  Scanlon,  and  Knife  Falls — 
include  power  generating  facilities. 

The  Fond  du  Lac  development 
consists  of:  (1)  an  80-foot-high  concrete 
gravity  arch  dam;  (2)  a  160-acre,  1,280- 
acre-foot  reservoir;  (3)  an  18-foot- 
diameter,  268-foot-long  penstock;  (4)  a 


powerhouse  containing  one  gener  iting 
unit  with  a  total  installed  capacit)  of  12 
MW;  and  (5)  appurtenant  facilitie; . 

The  Thomson  development  consists 
of:  (1)  25  individual  dam  segmentr  with 
heights  ranging  from  6  feet  to  50  ftet;  (2) 
a  375-acre,  2,400-acre-foot  reserve  r;  (3) 
a  2.5-mile-long,  36-foot-wide  pow  ir 
canal;  (4)  six  400-foot-long,  8-foot- 
diameter  penstocks:  (5)  a  powerhouse 
containing  six  generating  units  wi  h  a 
total  installed  capacity  of  72.6  MV  ;  and 
(6)  appurtenant  facilities. 

The  Scanlon  development  consi  sts  of: 
(1)  4  individual  dam  segments  wit  i 
heights  ranging  from  9  feet  to  24  ft  et;  (2) 
a  74-acre.  876-acre-foot  reservoir;  1 3)  a 


powerhouse  containing  four  generating 
units  with  a  total  installed  capacity  of 
1,600  kW;  and  (4)  appurtenant  facilities. 

The  Knife  Falls  development  consists 
of:  (1)  6  individual  dam  segments  with 
heights  ranging  from  8  feet  to  20  feet;  (2) 
a  235-acre,  1,763  acre-foot  reservoir;  (3) 
a  powerhouse  containing  three 
generating  units  with  a  total  installed 
capacity  of  2,400  kW;  and  (4) 
appurtenant  facilities. 

The  remaining  five  developments — 
Fish  Lake,  Rice  Lake,  Island  Lake, 
Boulder  Lake,  and  Whiteface — include 
only  dams  and  storage  reser\'oirs. 
Project  features  for  those  developments 
are  presented  in  the  following  table: 


Development 


No.  of 
dams 


Maximum 

dam  hetgtit 

(ft) 


Reservoir 

Reservotr 

iht 

surface 

storage  ca- 

gm 

area 

pacity 

(acres) 

(acre-tt) 

25 

5,000 

38.000 

12 

3.107 

16.000 

57 

11.200 

171,520 

26 

4,100 

30,300 

39 

4.800 

46,900 

1.  Fisti  Lake 

2.  Rice  Lake 

3.  Island  Lake  .. 

4.  Boukler  Lake 

5.  Whiteface 


The  Applicant  is  not  proposing  any 
changes  to  the  existing  project  works  as 
licensed.  The  Applicant  estimates  the 
average  annual  generation  from  this 
project  to  be  390  GWh. 

m.  Purpose  of  Project:  All  project 
energy  generated  would  be  put  into  the 
applicant's  electrical  grid  and 
distributed  to  its  customers. 

n.  This  notice  also  consists  of  the 
following  standard  paragraph:  A4  and 
D9. 

o.  Available  Locations  of  Application: 
A  copy  of  the  application,  as  amended 
and  supplemented,  is  available  for 
inspection  and  reproduction  at  the 
Commission's  Public  Reference  and 
Files  Maintenance  Branch,  located  at 
941  North  Capitol  Street,  NE.,  room 
3104,  Washington,  DC  20426,  or  by 
calling  (202)  208-1371.  A  copy  is  also 
available  for  inspection  and 
reproduction  at  the  Minnesota  Power  & 
Light  Company,  located  at  30  West 
Superior  Street,  Duluth,  Minnesota 
55802,  or  by  calling  Mr.  Stephen  A. 
Kopish  at  (218)  722-2641. 

2  a.  Type  of  Application:  Minor 
License. 

b.  Project  No.:  11351-000. 

c.  Date  filed:  October  7, 1992. 

d.  Applicant:  Old  Columbia  Dam 
Electric  Facility. 

e.  Name  of  Project:  Old  Columbia 
Dam  Project. 

f.  Location:  On  the  Duck  River, 
Columbia  Township,  Maury  County, 
Tennessee. 


g.  Filed  Pursuant  to:  Federal  Pov  er 
Act  16  U.S.C.  791(a)-825(r). 

h.  Applicant  Contact:  Debra 
Whitehead,  841  McCord  Hollow  Road, 
Hohenwald.  TN  38462,  (615)  796-  139. 

i.  FERC  Contact:  Mary  C.  Golato  202) 
219-2804.  V 

j.  Deadline  Date:  See  paragraph  DlO. 
(October  4, 1993). 

k.  Status  of  Environmental  Analysis: 
This  application  is  -eady  for 
environmental  analysis  at  this  time — see 
attached  paragraph  DlO. 

1.  Description  of  Project:  The 
proposed  project  consists  of  the 
following  features:  f  1)  an  existing  dam 
22  feet  high  and  572  feet  long;  (2)  an 
existing  reservoir  with  a  surface  area  of 
80  acres;  (3)  an  existing  powerhouse 
containing  two  turbine-generating  inits 
at  a  total  rated  capacity  of  800  kilowatts; 
(4)  an  existing  0.1-mile,  46-kilovolt 
transmission  line;  and  (5)  appurtenant 
facilities.  The  applicant  estimates  Liat 
the  total  average  annual  generation 
would  be  4  megawatthours.  The  danti  is 
owned  by  the  City  of  Columbia  Water 
and  Power  Department. 

m.  Purpose  of  the  Project:  All  pro  ect 
energy  generated  would  be  utilized  by 
the  applicant  for  sale. 

n.  Tnjs  notice  also  consists  of  the 
following  standard  paragraphs:  A4  ind 
DJO. 

0.  Available  Locations  of  Applicction: 
A  copy  of  the  application  is  available  for 
inspection  and  reproduction  at  the 
Commission's  Public  Reference  anc 
Files  Maintenance  Branch,  located  it 


941  North  Capitol  Street.  NE.,  room 
3104.  Washington.  DC  20426,  or  by 
calling  (202)  219-1371.  A  copy  is  also 
available  for  inspection  and 
reproduction  at  Ms.  Debra  Whitehead, 
841  McCord  Hollow  Road,  Hohenwald. 
TN  38462  (615)  796-4139. 

3  a.  Type  of  Application:  Request  for 
Acceleration  of  License  Expiration  Date. 

b.  Project  No.:  2777-004. 

c.  Date  Filed:  December  22,  1992. 

d.  Applicant:  Idaho  Power  Company. 

e.  Name  of  Project:  Upper  Salmon 
Falls. 

f.  Location:  On  the  Snake  River  in 
Twin  Falls  and  Gooding  Counties, 
Idaho. 

g.  Filed  Pursuant  to:  Federal  Power 
Act,  16  U.S.C.  791(a)-«25(r). 

h.  Applicant  Contact:  Mr.  Robert  W. 
Stahman,  Idaho  Power  Company,  1221 
West  Idaho  Street,  P.O.  Box  70,  Boise. 
ID  83707,  (208)  383-2676. 

i.  FERC  Contact:  Donald  Wilt.  (202) 
219-2676. 

j.  Comment  Date:  October  12, 1993. 

k.  Description  of  Project:  Idaho  Power 
Company  (licensee)  has  requested  that 
the  Commission  accelerate  the 
expiration  date  of  its  license  for  the 
Upper  Salmon  Falls  Project  from  May 
31, 1999,  to  February  28, 1998.  The 
licensee's  Upper  Salmon  Falls  Project 
No.  2777  is  located  just  upstream  from 
its  Lower  Salmon  Falls  Project  No.  2061 
and  the  Bliss  Project  No.  1975. 
Environmental  studies  now  underway 
for  the  three-project  reach  are  expected 
to  be  completed  in  1995.  The  filing  of 
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license  applications  or  one  application 
for  these  three  projects  and  the 
preparation  of  an  environmental 
assessment  for  the  entire  reach  will  be 
facilitated  by  acceleration  of  the  Upper 
Salmon  Falls  expiration  date. 

I.  This  notice  also  consists  of  the 
following  standard  parogmphs:  B,  Cl , 
andD2. 

4  a.  Type  of  Application:  Amendment 
of  Exemption. 

b.  Project  No.:  4413-006. 

c.  Date  Filed :Marvh  11, 1993. 

d.  Applicant:  Kennebago  Hydro 
Corporation. 

e.  Name  of  Project:  Kennebago 
Project. 

f.  Location:  On  the  Kennebago  River 
and  Kennebago  Lake,  in  Franklin 
County,  Maine. 

g.  Filed  Pursuant  to:  Federal  Power 
Act,  16  U.S.C.  791(a}-825(r). 

h.  Applicant  Contact:  Mr.  Lewis  W. 
Stuart,  General  Contractor,  P.O.  Box 
2395,  Cundy's  Harbor,  ME  04011.  (207) 
729-9798. 

i.  FERC  Contact:  Paul  Shannon.  (202) 
291-2866. 

j.  Comment  Date:  October  12, 1993. 

k.  Description  of  Amendment: 
Kennebago  Power  Corporation  proposes 
to  amend  its  exemption  to  show  the 
correct  installed  capacity  of  the 
Kennebago  Project.  The  project  contains 
a  single  20(MCw  unit  at  the  Mahaney 
Dam  Development.  This  unit  is  different 
from  the  rebuilt  100-Kw  unit  that  was 
authorized  in  the  exemption.  Also,  the 
project  contains  a  single  700-Kw 
generating  unit  at  the  Kennebago  Falls 
Dam  Development.  This  is  different 
than  the  two  options  for  the 
development  which  were  authorized  in 
the  exemption.  Option  (1)  consisted  of 
two  units  with  rated  capacities  of  180 
Kw  and  588  Kw.  Option  (2)  consisted  of 
three  units  with  rated  capacities  of  100 
Kw,  180  Kw,  and  504  Kw. 

I.  This  notice  also  consists  of  the 
following  standard  paragraphs:  B,  Cl , 
and  D2. 

5  a.  Type  of  Application-  New  License 
for  Major  Project. 

b.  Project  No.:  2069-003. 

c.  Date  Filed:  December  18, 1992. 

d.  Applicant:  Arizona  Public  Service 
CSmpany. 

e.  Name  of  Project:  Childs-lrving 
Hydroelectric  Project. 

f.  Location:  Entirely  within  the 
Coconino  and  Tonto  National  Forests, 
on  Fossil  Creek,  in  Yavapai  and  Cila 
Counties,  Arizona.  TllN,  R6E,  TllN, 
R7E;  T12N,  R6E;  T12N,  R7E. 

g.  Filed  Pursuant  to:  Federal  Power 
Act,  16  U.S.C.  791(a)-825(r). 

h.  Applicant  Contact:  Fearl  M.  Parker, 
Environmental  Li(»n.sing,  Arizona 
Public  Service  Company,  P.O.  Box 


53999,  Station  9364,  Phoenix,  Arizona 
85072-3999. 

i.  FERC  Contact:  Mr.  Michael 
Strzelecki,  (202)  291-2827. 

j.  Deadline  date  for  interventions  and 
protests:  October  29. 1993. 

k.  Status  of  Environmental  Analysis: 
This  application  is  not  ready  for 
environmental  analysis  at  this  time — see 
attached  paragraph  E. 

1.  Description  of  Project:  The  project 
as  licensed  includes  two  existing 
developments.  The  Irving  development 
consists  of:  (1)  A  5-foot-high  concrete 
diversion  structure  on  Fossil  Creek:  (2) 
a  16,578-foot-long  flume;  (3)  a  3,278- 
foot-long  penstock;  (4)  a  powerhouse 
containing  one  generating  unit  with  a 
total  installed  capacity  of  1,600  Kw;  (5) 
a  tailrace  returning  water  to  the  flume 
of  the  Childs  development;  (6)  a  6.31- 
mile-long  transmission  line  leading  to 
the  powerhouse  of  the  Childs 
development;  and  (7)  appurtenant 
facilities. 

The  Childs  development  consists  of: 
(1)  A  5-foot-high  diversion  structure  on 
Fossil  Creek  located  350  feet  upstream 
of  the  Irving  powerhouse;  (2)  a  23,190- 
foot-long  conduit  discharging  into  the 
licensee's  Stehr  Lake;  (3)  the  23-acre 
lake  created  by  a  12- foot-high  dam  and 
a  20-foot-high  dam;  (4)  a  6,281-foot-long 
pressure  tunnel  connecting  the  lake 
with  a  penstock;  (5)  the  4,800-fpot-long 
penstock;  (6)  a  powerhouse  containing 
three  generating  units  with  a  total 
installed  capacity  of  5,400  Kw;  (7)  a 
tailrace  discharging  water  into  the  Verde 
River;  (8)  two  200-foot-long 
transmission  lines  interconnecting  with 
the  Arizona  Public  Service  Company 
transmission  grid;  and  (9)  appurtenant 
facilities. 

m.  Purpose  of  Project:  All  project 
energy  would  be  distributed  to  the 
applicant's  customers. 

n.  This  notice  also  consists  of  the 
following  standard  paragraphs:  Bl  and 
E. 

o.  Available  Locations  of  Application: 
A  copy  of  the  application,  as  amended 
and  supplemented,  is  available  for 
inspection  and  reproduction  at  the 
Commission's  Public  Reference  and 
Files  Maintenance  Branch,  located  at 
941  North  Capitol  Street.  NE.,  room 
3104,  Washington,  DC  20426,  or  by 
calling  (202)  208-1371.  A  copy  is  also 
available  for  inspection  and 
reproduction  at  the  Arizona  Public 
Service  Company  referenced  above. 

6  a.  Type  of  Application:  Minor 
License. 

b.  Project  No.- 10925-001. 

c.  Date  Filed:  July  30, 1993. 

d.  Applicant.  R.M.  Poulin,  LTD. 

e.  Name  of  Project:  Wynantskill. 


f.  Location:  On  Wynantskill  Creek  in 
the  City  of  Troy,  Rensselaer  County, 
New  York. 

g.  Filed  Pursuant  to:  Federal  Power 
Act.  16  U.S.C.  791(a)-e25(r). 

h.  Applicant  Contact.  Rory  M.  Poulin, 
432  5th  Avenue,  Troy,  NY  12182,  (518) 
235-6610. 

i.  FERC  Contact:  Charles  T.  Raabe 
(tag)  (202)  219-2811. 

j.  Comment  Date:  Within  60  days  of 
the  date  nied  shown  in  paragraph  (c). 
(September  28, 1993). 

k.  Description  of  Project:  The 
proposed  project  would  consist  of:  (1) 
An  existing  1 5-foot-high,  200-foot-long 
concrete  gravity  dam;  (2)  a  reservoir. 
Burden  Pond,  with  a  15-acre  surface 
area  and  a  48-acre-foot  storage  capacity 
at  normal  water  surface  elevation  177.0 
feet  MSL;  (3)  a  new  concrete  intake 
stnicture  at  the  left  abutment;  (4)  a  new 
42-inch  diameter,  2,800-foot-long  steel 
penstock;  (5)  a  new  concrete 
powerhouse  containing  one  generating 
unit  with  a  capacity  of  255-Kw  and  one 
generating  unit  with  a  capacity  of  475- 
Kw  for  a  total  installed  capacity  of  730- 
Kw;  (6)  a  new  tailrace;  (7)  a  new  . 
switchyard;  (8)  a  new  13.2-Kv 
transmission  line;  and  (9)  appurtenant 
facilities. 

The  applicant  estimates  that  the 
average  annual  generation  would  be  2.3 
million  kilowatt-hours.  Project  power 
would  be  sold  to  Niagara  Mohawk 
Power  Corporation.  The  dam  is  owned 
by  the  City  of  Troy,  New  York. 

I.  With  this  notice,  we  are  initiating 
consultation  with  the  State  Historic 
Preservation  Officer  (SHPO),  as  required 
by  seciion  106,  National  Historic 
Preservation  Act,  and  the  regulations  of 
the  Advisory  Council  on  Historic 
Preservation,  36  CFR  at  section  8004. 

m.  Pursuant  to  Section  432(b)(7)  of  18 
CFR  of  the  Commission's  regulations,  if 
any  resource  agency,  SHPO,  Indian 
Tribe,  or  person  believes  that  an 
additional  scientific  study  should  be 
conducted  in  order  to  form  an  adequate 
factual  basis  for  a  complete  analysis  of 
the  application  on  its  merits,  the 
resource  agency,  SHPO,  Indian  Tribe,  or 
person  must  file  a  request  for  a  study 
with  the  Commission  not  later  than  60 
days  from  the  filing  date  and  serve  a 
copy  of  the  request  on  the  applicant. 

7  a.  Type  of  Application:  Minor 
License. 

b.  Project  No.:  11428-000. 

c.  Date  Filed:  August  5, 1993. 

d.  Applicant.  The  City  of  St.  Louis, 
Michigan. 

e.  Name  of  Project:  Municipal  Dam. 

f.  Location:  On  the  Pine  River,  in  the 
City  of  St.  Lewis.  Gratiot  County, 
Michigan. 
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g.  Filed  Pursuant  to:  Federal  Power 
Act.  16  U.S.C.  791(a)-825(r) 

h.  Applicant  Contact:  Larry  A. 
Wernette.  108  West  Saginaw  Street.  St. 
Louis.  Michigan  48880.  (517)  681-2137. 

i.  FERC  Contact:  Charles  T.  Raabe  (dt) 
(202) 219-2811. 

j.  Comment  Date:  Within  60  days  of 
the  date  filed  shown  in  paragraph  (c). 
(October  4.  1993). 

k.  Description  of  Project:  The  existing 
project  would  consist  of:  (1)  A  21-foot- 
high.  126-foot-long  rein  forced-concrete 
dam  surmounted  by  six  19-foot-wide.  8- 
foot-high  radial  gates;  (2)  a  60-foot-long 
left  embankment.  A  55-foot-long  center 
embankment,  and  a  250-foot-long  right 
embankment;  (3)  a  reservoir  with  a  205- 
acre  surface  area  and  a  1,575-acre-foot 
storage  capacity  at  normal  water  surface 
elevation  719  feet  MSL;  (4)  a  gated  18- 
foot-wide.  12-foot-deep  intake  flume;  (5) 
a  powerhouse  containing  two  generating 
units  each  rated  at  225-kW  for  a  total 
installed  capacity  of  450-kW;  (6)  a 
tailrace;  (7)  a  short  2400-volt 
transmission  line;  and  (8)  appurtenant 
facilities. 

1.  With  this  notice,  we  are  initiating 
consuhation  with  the  State  Historic 
Preservation  Officer  (SHPO).  as  required 
by  section  106.  National  Historic 
Preservation  Act.  and  the  regulations  of 
the  Advisory  Council  on  Historic 
Preservation,  36  CFR  at  section  8004. 

m.  Pursuant  to  Section  432(b)(7)  of  18 
CFR  of  the  Commission's  regulations,  if 
any  resource  agency,  SHPO,  Indian 
Tribe,  or  person  believes  that  an 
additional  scientific  study  should  be 
conducted  in  order  to  form  an  adequate 
factual  basis  for  a  complete  analysis  of 
the  application  on  its  merits,  the 
resource  agency,  SHPO,  Indian  Tribe,  or 
person  must  file  a  request  for  a  study 
with  the  Commission  not  later  than  60 
days  from  the  filing  date  and  serve  a 
copy  of  the  request  on  the  applicant. 

Standard  Paragraphs 

A4.  Development  Application — 
Public  notice  of  the  filing  of  the  initial 
development  application,  which  has 
already  been  given,  established  the  due 
date  for  filing  competing  applications  or 
notices  of  intent.  Under  the 
Commission's  regulations,  any 
competing  development  application 
must  be  filed  in  response  to  and  in 
compliance  with  public  notice  of  the 
initial  development  application.  No 
competing  applications  or  notices  of 
intent  may  be  filed  in  response  to  this 
notice. 

B.  Comments,  Protests,  or  Motions  to 
Intervene — Anyone  may  submit 
comments,  a  protest,  or  a  motion  to 
intervene  in  accordance  with  the 
requirements  of  the  Rules  of  Practice 


and  Procedure,  18  CFR  385.210,  .211, 
.214.  In  determining  the  appropriate 
action  to  take,  the  Commission  will 
consider  all  protests  or  other  comments 
filed,  but  only  those  who  file  a  mo'ion 
to  intervene  in  accordance  with  the 
Commission's  Ru  es  may  become  i 
party  to  the  proceeding.  Any  comments, 
protests,  or  motions  to  intervene  must 
be  received  on  or  before  the  specified 
comment  date  for  the  particular 
application. 

Bl.  Protests  or  Motions  to  Irten  ene — 
Anyone  may  submit  a  protest  or  a 
motion  to  intervene  in  accordinct  with 
the  requirements  of  Rules  of  Fract  ce 
and  Procedure.  18  CFR  385.2"  0. 
385.211.  and  385  214.  In  dete-mir  ing 
the  appropriate  action  to  take,  the 
Commission  will  consider  all  pro  ests 
filed,  but  only  those  who  file  a  motion 
to  intervene  in  accordance  with  t'le 
Commission's  Rules  may  become  a 
party  to  the  proceeding.  Any  protests  or 
motions  to  intervene  must  be  received 
on  or  before  the  specified  derdlire  date 
for  the  particular  application 

Cl.  Filing  and  Service  of  Raspc  nsive 
Documents — Any  filings  must  beir  in 
all  capital  letters  the  title 
"COMMENTS". 

•  RECOMMEND/. TIONS  FOl  TERMS 
AND  CONDITIO  MS  ",  "PRO"ESl  '.  OR 
"MO"nON  TO  INTERVENE' .  as 
applicable,  and  t  ne  Project  ^■uml  )er  of 
the  particular  apolication  to  whi  :h  the 
filing  refers.  Any  of  the  abo\e-n£med 
documents  must  be  filed  by  pro\  iding 
the  original  and  he  number  of  c  ipies 
provided  by  the  Commission's 
regulations  to:  Tie  Secretary.  Federal 
Energy  Regulato-^  Commission,  825 
North  Capitol  St-eet,  NE.,  Washington, 
DC  20426.  A  copy  of  any  motion  to 
intervene  must  also  be  served  uj^on  each 
representative  of  the  Applicant 
specified  in  the  particular  appli  .ation. 

D2.  Agency  Comments — Federal, 
state,  and  local  agencies  are  inv  ted  to 
file  comments  on  the  described 
application.  A  copy  of  the  application 
may  be  obtained  by  agencies  directly 
from  the  Applicant.  If  an  agency  does 
not  file  comments  within  the  time 
specified  for  filing  comments,  i  will  be 
presumed  to  ha\e  no  comment? .  One 
copy  of  an  agency's  comments  jnust  also 
be  sent  to  the  Applicant's 
representatives. 

D9.  Filing  and  Service  of  Res  Donsive 
Documents — The  application  i:  ready 
for  environmental  analysis  at  this  time, 
and  the  Commission  is  reqiest  ng 
comments,  reply  comments, 
recommendations,  terms  and 
conditions,  and  prescriptions. 

The  Commission  directs  pursuant  to 
§  4.34(b)  of  the  regulations  (se«  Order 
No.  533  issued  May  8,  199  ..  50  FR 


23108.  May  20. 1991)  that  all  comments, 
recommendations,  terms  and  conditions 
and  prescriptions  concerning  the 
application  be  filed  with  the 
Commission  within  60  days  from  the 
issuance  date  of  this  notice.  (October  4, 
1993  for  Project  No.  2360-022).  All 
reply  comments  must  be  filed  with  the 
Commission  within  105  days  from  the 
date  of  this  notice.  (November  18.  1993 
for  Project  No.  2360-022). 

Anyone  may  obtain  an  extension  of 
time  for  these  deadlines  from  the 
Commission  only  upon  a  showing  of 
good  cause  or  extraordinary 
circumstances  in  accordance  with  18 
CFR  385.2008. 

All  findings  must  (1)  bear  in  all 
capital  letters  the  title  "COMMENTS". 
■REPLY  COMMENTS', 
"RECOMMENDATIONS,"  'TERMS 
AND  CONDITIONS."  or 
"PRESCRIPTIONS;"  (2)  set  forth  in  the 
heading  the  name  of  the  applicant  and 
the  project  number  of  the  application  to 
which  the  filing  responds;  (3)  furnish 
the  name,  address,  and  telephone 
number  of  the  person  submitting  th*,.^^ 
filing;  and  (4)  otherwise  comply  with 
the  requirements  of  18  CFR  385.2001 
through  385.2005.  All  comments, 
recommendations,  terms  and  conditions 
or  prescriptions  must  set  forth  their 
evidentiary  basis  and  otherwise  comply 
with  the  requirements  of  18  CFR  4.34(b). 
Any  of  these  documents  must  be  filed 
by  providing  the  original  and  the 
number  of  copies  required  by  the 
Commission's  regulations  to:  The 
Secretary.  Federal  Energy  Regulatory 
Commission.  825  North  Capitol  Street. 
NE.,  Washington.  DC  20426.  An 
additional  copy  must  be  sent  to 
Director,  Division  of  Project  Review, 
Office  of  Hydropower  Licensing, 
Federal  Energy  Regulatory  Commission, 
room  1027,  at  the  above  address.  Each 
filing  must  be  accompanied  by  proof  of 
service  on  all  persons  listed  on  the 
service  list  prepared  by  the  Commission 
in  this  proceeding,  in  accordance  with 
18  CFR  4.34(b).  and  385.2010. 

DlO.  Filing  and  Service  of  Responsive 
Documents — ^The  application  is  ready 
for  environmental  analysis  at  this  time, 
and  the  Commission  is  requesting 
comments,  reply  comments, 
recommendations,  terms  and 
conditions,  and  prescriptions. 

The  Commission  directs,  pursuant  to 
section  4.34(b)  of  the  regulations  (see 
Order  No.  533  issued  May  8, 1991.  56 
FR  23108,  May  20.  1991)  that  all 
comments,  recommendations,  terms  and 
conditions  and  prescriptions  concerning 
the  application  be  filed  with  the 
Commission  within  60  days  from  the 
issuance  date  of  this  notice.  (October  4, 
1993  for  Project  No.  11351-000).  All 
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reply  comments  must  be  Tiled  with  the 
Commission  within  105  days  from  the 
date  of  this  noti<».  (November  17,  1993 
forPro(e<:t  No.  11351-000). 

Anyone  may  obtain  an  extension  of 
time  for  these  deadlines  from  the 
Commission  only  upon  a  showing  of 
good  oiuse  or  extraordinary 
circumstances  in  accordance  with  18 
CFR  385.2008. 

All  filings  must  (1)  bear  in  all  luipital 
letters  the  title  -COMMENTS"  "REPLY 
C£)MMENTS". 

"RECOMMENDATIONS."  "TERMS 
AND  CONDITIONS,"  or 
"PRESCRIPTIONS;"  (2)  set  forth  in  the 
headini;  the  name  of  the  applicant  and 
the  prui»'(.t  number  of  the  application  to 
which  the  filing  responds;  (3)  furnish 
the  name,  address,  and  telephone 
number  of  the  person  submitting  the 
filing;  and  (4)  otherwise  comply  with 
the  requirements  of  18  CFR  385.2001 
through  385.2005.  All  comments, 
re(x>mmendations,  terms  and  conditions 
or  prescriptions  must  set  forth  their 
evidentiary  basis  and  otherwise  comply 
with  the  requirements  of  18  CFR  4.34(b). 
Agencies  may  obtain  copies  of  the 
application  directly  from  the  applicant. 
Any  of  these  documents  must  be  filed 
by  providing  the  original  and  the 
number  of  copies  required  by  the 
Commi.ssion's  regulations  to:  The 
Secretary,  Federal  Energy  Regulatory 
Commission.  825  North  Capitol  Street, 
NE..  Washington,  DC  20426.  An 
additional  copy  must  be  sent  to 
Director,  Division  of  Project  Review, 
Office  of  Hydropower  Licensing. 
Federal  Energy  Regulatory  Commission, 
room  1027,  at  the  above  nddrtfss.  Each 
filing  must  be  ac<x>mpaiii«d  by  proof  of 
service  on  all  persons  listed  on  the 
service  list  prepared  by  the  Commission 
in  this  proceeding,  in  aixordance  with 
18  CFR  4.34(b),  and  385.2010. 

E.  Filing  and  Service  of  Responsive 
Doiuments — The  application  is  not 
ready  for  environmental  analysis  at  this 
lime;  therefore,  the  Commission  is  not 
now  requesting  comments, 
recommendations,  terms  and 
conditions,  or  prescriptions. 

When  the  application  is  ready  for 
environmentaj  analysis,  the 
Commission  will  notify  all  persons  on 
the  service  list  and  affet.ted  resource 
agencies  and  Indian  tribes.  If  any  person 
wishes  to  be  pla<:ed  on  the  service  list, 
a  motion  to  intervene  must  be  filed  by 
the  specified  deadline  date  herein  for 
such  motions.  All  resource  agencies  and 
Indian  tribes  that  have  official 
responsibilities  that  may  be  affected  by 
the  issues  addressed  in  this  proceeding, 
and  persons  on  the  service  list  will  be 
able  to  file  comments,  terms  and 
conditions,  and  prescriptions  within  60 


days  of  the  date  the  Commission  issues 
a  notification  letter  that  the  application 
is  ready  for  an  environmental  analysis. 
All  reply  comments  must  be  filed  with 
the  Comniission  within  105  days  from 
the  date  of  that  letter. 

All  filings  must  (1)  bear  in  all  capital 
letters  the  title  "PROTEST"  or 
"MOTION  TO  INTERVENE."  (2)  set 
forth  in  the  heading  the  name  of  the 
applicant  and  the  project  number  of  the 
application  to  which  the  filing 
responds;  (3)  furnish  the  name,  address, 
and  telephone  number  of  the  person 
protesting  or  intervening:  and  (4) 
otherwise  comply  with  the  requirements 
of  18  CFR  385.2001  through  385.2005. 
Any  of  these  documents  must  be  filed 
by  providing  the  original  and  the 
number  of  copies  required  by  the 
Commission's  regulations  to;  The 
Secretary,  Federal  Energy  Regulatory 
Commission,  825  North  Capitol  Street, 
NE.,  Washington.  DC  20426.  An 
additional  copy  must  be  sent  to 
Director,  Division  of  Project  Review, 
Office  of  Hytlropower  Licx'nsing, 
Federal  Energy  Regulatory  Commission, 
room  1027,  at  the  above  address.  A  copy 
of  any  protest  or  motion  to  intervene 
must  be  served  upon  each 
representative  of  the  applicant  specified 
in  the  particular  applications. 

Dated:  August  30.  1993.  Washington.  DC. 
Lois  D.  Ca&hell. 
SfLTi'tary. 
IFR  Doc  93-21488  Filed  »-2-93.  8:45  ami 
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{Project  Nos.  1 1 392-000  et  aL] 

Hydroelectric  Applications  [J  &  T 
Hydro  Company,  et  ai.];  Applications 

Take  notice  that  the  following 
hydroele<;tric  applications  have  been 
filed  with  the  Commission  and  are 
available  for  public  inspection: 

1  a.  Type  of  Application:  Minor 
License. 

b.  Project  No.:  1 1392-000. 

c  Dote  Filed:  March  1 1 ,  1993. 

d.  Applicant:  ]  &  T  Hydro  Company. 

e.  Name  of  Project:  Ramseur  Hydro 
Project. 

f.  Location:  On  Deep  River  in 
Randolph  County,  North  Carolina. 

g.  Filed  Pursuant  to:  P^ederal  Power 
Act.  16  U.S  C.  791(a)-825(r). 

h.  Applicant  Contact:  Mr.  Thomas  J. 
Hill.  Ms.  Jo  Ann  Hill,  P.O.  Box  447. 
Ramseur.  NC  27316.  (919)  824-«268. 

i.  FERC  Contact:  Charles  T.  Raabe 
(tag),  (202)219-2811. 

j.  Deadline  Date:  October  12,  1993. 

k.  Status  of  Environmental  Analysis: 
This  application  is  accepted  for  filing 
and  ready  for  environmental  analysis  at 
this  time — see  attached  paragraph  D4. 


I.  Description  of  Prt)jt)ct:  The  profKt.sed 
project  would  consist  of:  (1)  An  existing 
stone-masonry  dam  with  an  overall 
length  of  434  feet  and  a  height  of  about 
10  feet,  and  which  is  comprised  of  (a) 
a  390-foot-long  uncontrolled  overflow 
spillway  with  12-in(:h-high  flashboards 
mounted  on  its  crest,  and  (b)  a  44-foot- 
long  head  gate  stnidure  containing 
seven  3.5  by  7-foot  gates;  (2)  a  reservoir 
with  a  surface  area  of  about  33  acres  and 
a  normal  water  surface  elevation  of 
440.96  feet  mean  sea  level  (msl);  (3)  a 
1,300-foot-long  power  canal  varying  in 
width  from  about  44  feet  to  27.75  feet, 
which  would  pass  beneath  Brooklyn 
Avenue  via  three  96-inch-diameter 
concrete  culverts;  (4)  a  second  gated 
control  strufiure  extending  across  the 
power  canal  about  100  feet  upstream  of 
the  powerhouse;  (5)  an  existing  two- 
story  brick  masonry  powerhouse 
measuring  37.5  feel  by  20  feet  in  plan 
and  containing  two  vertical  turbines, 
each  with  a  hydraulic  capacity  of  156 
cfs  at  head  of  15  feet,  directly  connectetl 
to  two  generators  rated  at  150  kilowatts 
(kW)  each  for  a  total  installed  capacity 
of  300  kW;  (6)  a  226-foot-long  tailrace; 
(7)  a  switchyard;  (8)  a  100-foot-long,  2.4 
kilovolt  (kV)  transmission  line;  and  (9) 
appurtenant  equipment  and  facilities. 

m.  This  notice  also  consists  of  the 
following  standard  paragmphs:  A2,  A9, 
Bl,and  D4. 

o.  Available  Locations  of  Application: 
A  copy  of  the  applic:ation,  as  amended 
and  .supplemented,  is  available  for 
inspection  and  reproduction  at  the 
Commission's  F*ublic  Reference  and 
Files  Maintenant»  Branch,  lo«:ated  at 
941  North  Capitol  Street  NE.,  room 
3104,  Washington,  DC  20426,  or  by 
calling  (202)  208-1371.  A  copy  is  aha 
available  for  inspection  and 
reprodu«:tion  at  J  ft  T  Hydro  Company. 
P.O.  Box  447,  Ramseur,  NC  27316,  (919) 
824-8268. 

2  a.  Type  of  Application:  New  Major 
License. 

b.  Project  No.:  2363-007. 

c.  Date  filed:  December  26,  1991. 

d.  Applicant:  Potlatch  Corporation. 

e.  Name  of  Project:  Cloquel 
Hydroelectric  Project. 

f.  Location:  On  the  St.  Louis  River  in 
the  City  of  Cloquet  in  Carlton  County. 
Minnesota. 

g.  Filed  Pursuant  to:  Federal  Power 
Act,  16  U.S.C.  791(a)-825(r). 

h.  Applicant  Contact:  Mr.  Glenn  R. 
Koepp,  Mead  &  Hunt.  Inc.,  6501  Watts 
Road,  suite  101.  Madison,  Wisconsin 
53719,  (608)  273-6380. 

i.  FEBC  Contact:  Mr.  Michael 
Strzelecki,  (202)  219-2827. 

j.  Comment  Date:  Sixty  days  from  the 
date  of  issuance  of  this  notice.  (October 
12. 1993). 
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k.  Status  of  Environmental  Analysis: 
This  application  is  ready  for 
environmental  analysis  at  this  time — see 
attached  paragraph  D9. 

1.  Description  of  Project:  This  run-of- 
river  project  consists  of:  (1)  A  47-foot- 
high.  530-foot-long  concrete  gravity 
dam;  (2)  a  64-acre.  900-acre-foot 
impoundment;  (3)  seven  10.5-foot-long, 
8. 5-foot -diameter  penstocks;  (4)  a 
powerhouse  containing  four  generating 
units  with  a  total  installed  capacity  of 
6.504  kW;  (5)  a  500-foot-long 
transmission  line  leading  to  the 
applicant's  paper  mill;  and  (6) 
appurtenant  facilities. 

The  Applicant  is  not  proposing  any 
changes  to  the  existing  project  works  as 
licensed.  The  Applicant  estimates  the 
average  annual  generation  from  this 
project  to  be  32,157  MWh. 

m.  Purpose  of  Project:  All  project 
energy  generated  would  be  utilized  by 
the  applicant's  paper  mill. 

n.  This  notice  also  consists  of  the 
following  standard  paragraphs:  A4  and 
D9. 

o.  Available  Locations  of  Application: 
A  copy  of  the  application,  as  amended 
and  supplemented,  is  available  for 
inspection  and  reproduction  at  the 
Commission's  Public  Reference  and 
Files  Maintenance  Branch,  located  at 
941  North  Capitol  Street,  NE.,  room 
3104.  Washington,  DC  20426.  or  by 
calling  (202)  208-1371.  A  copy  is  also 
available  for  inspection  and 
reproduction  at  the  Potlatch 
Corporation,  located  at  207  Avenue  C. 
Cloquet,  Minnesota  55720,  or  by  calling 
Mr.  Charles  Pottenger  at  (218)  87»-1055. 

3  a.  Type  of  Application:  New  Major 
License. 

b.  Project  No.:  2527-002. 

c.  Date  Filed:  December  17, 1991. 

d.  Applicant:  Central  Maine  Power 
Company 

e.  Name  of  Project:  Skelton  Project. 

f.  Location:  On  the  Saco  River,  York 
County,  Maine. 

g.  Filed  Pursuant  to:  Federal  Power 
Act,  16  U.S.a  791(a)-«25(r). 

h.  Applicant  Contact:  Mr.  Gerald  C 
Poulin,  Central  Maine  Power  Company, 
Edison  EWve,  Augusta,  ME  04336.  (207) 
623-3521. 

i.  FEBC  Contact:  Robert  Bell  (dt)  (202) 
219-2806. 

j.  Comment  Date:  See  Paragraph  D9 
(October  12, 1993). 

k.  Status  of  Environmental  Analysis: 
This  application  has  been  accepted  for 
filing  and  is  ready  for  environmental 
analysis  at  this  time — see  attached 
standard  paragraph  D9. 

I.  Description  of  Project:  The  existing 
project  consists  of:  (1)  A  concrete 
gravity  and  earth  embankment  dam. 


totaling  about  1,395  feet  oi  g,  opped 
with  a  roadway,  consistiiig  of:  (a)  An 
earthen  embarik-nent  sec*ic  n,  1 .200  feet 
long  by  59  feet  high,  witl  a  cnst 
elevation  of  143  0  feet  (US(  S)  (b)  a 
west  bulkhead  and  spilh  'a  t  g  ^te 
section,  about  fO  feet  lonj  b)  75  feet 
high,  surmounted  with  fou'Tiintor 
gates,  each  32.5  feet  wid' ;  1  y  20  feet 
high,  with  a  sill  elevation  c  f  108.0  feet 
(USGS);  (c)  an  intake  sir  ic  un^,  107  feet 
long  by  146  feet  wide,  hi  s  wo  inflow 
openings,  protected  by  traj  hrecks  of  %- 
inch  steel  bars  at  3-inch  apenings;  (d)  a 
fishway  and  sluice  section  about  30  feet 
long;  (e)  an  east  bulkhee  i  tnc  spillway 
gate  section,  abxit  188  f»  long  by  75 
feet  high,  surraounted  vi  itJi  fcnir  Taintor 
gates,  each  32.5  feet  wida  jy  20  feet 
high,  with  a  sili  elevation  of   08.0  feet 
(USGS);  and  (f)  a  concre  ;e  retaining 
wall,  traversing  along  the  vertem 
embankment  about  763  iert  long,  with 
a  crest  elevation  of  143. )  (eel  (USGS); 

(2)  A  concrete  and  bri  zli  p<  werhouse, 
about  77  feet  high  by  70  f(  et  wide  by 
107  feet  long,  topped  w  \i  ai  entrance 
tower,  about  1C.5  feet  w ice  by  21  feet 
long  by  89  feet  high,  eqi  li  ipc  d  with  (a) 
two  8,400-kik)watt  (kW  General 
Electric  genera'ors  driven  by  13.350 
horsepower  (hp)  verticil  Caplan 
turbines,  totaling  (b)  a  nt  jd  capacity  of 
16,800  kW;  (c)  a  hydrai  li :  capacity  of 
3,800  cubic  feel  per  secoi  d  (cfs);  (d)  an 
average  annual  generatioii  of  about 
107.400  MWh;  and  (e) « a±  having  a 
rated  head  of  75  feet; 

(3)  an  impoundment  dI  about  2.8 
miles  long,  ha\  ing  (a)  a  s  irface  area  of 
about  488  AC;  [b)  a  gro  s  storage 
capacity  of  25.250  acre  feet  (AF);  (c)  a 
usable  storage  capacity  o"  1,720  AF;  (d) 
a  normal  pool  leadwat  jr  elevation  of 
127.5  feet  (USGS); 

(4)  an  excavated  taiirate  about  150 
feet  long,  with  a  tailwa  e  •  elevation  of 
51.5  feet  (USGS); 

(5)  and  appurtenant  aiilities. 

The  Applicant  is  not  p  -oposing  any 
changes  to  the  existing  p  X)ject  works  as 
licensed.  The  Applicai  t  Dwns  all  the 
existing  project  faciliti  3S. 

m.  Purpose  ofProjec':  Project  power 
would  be  utilised  by  tl  e  applicant  for 
sale  to  its  customers. 

n.  This  notice  also  ansists  of  the 
following  standard paiaiiraphs:  A4.  D9. 

o.  Available  Locotio,i  >tf  Application: 
A  copy  of  the  applicat  o  i.  as  amended 
and  supplemented,  is  i  v  lilable  for 
inspection  and  reprod  u  lion  at  the 
Commission's  Pubbc  I  e  ierenoe  and 
Files  Maintenf  Jioe  Bra  ic  h,  located  at 
941  North  Cap  itol  Sire  i\ .  NE.,  room 
3104.  Washington.  DC  2  )426.  or  by 
calling  (202)  208-1371 .  \  copy  is  also 
available  for  inspectio  i  uid 
reproduction  ot  Centn  I  ^^aine  Power 


Company,  34  Anthony  Avenue, 
Augusta,"  ME  04330.  (207)  623-3521. 

4  a.  Type  of  Application:  New  Major 
License. 

b.  Project  No.:  2529-0(^. 

c.  Date  Filed:  December  18. 1991. 

d.  Applicant:  Central  Maine  Power 
Company. 

e.  Nome  of  Project:  Bonny  Eagle 
Project. 

f.  Location:  On  the  Saco  River,  York 
and  Cumberland  Counties.  Maine. 

g.  Filed  Pursuant  to:  Federal  Power 
Act.  16  U.S.C.  791(a)-«25(r). 

h.  Applicant  Contact:  Mr.  Gerald  C 
Poulin.  C«itral  Maine  Power  Company. 
Edison  Drive.  Augusta.  ME  04336.  (207) 
623-3521. 

i.  FEPC  Contact:  Robert  Bell  (dt)  (202) 
219-2806. 

j.  Comment  Date:  See  Paragraph  D9 
(October  12, 1993). 

k.  Stofus  of  Environmental  Analysis: 
This  application  has  been  accepted  for 
filing  and  is  ready  for  environmental 
analysis  at  this  time — see  attached 
standard  paragraph  D9. 

I.  Description  of  Project:  The  existing 
project  consists  of:  2  dams  and  2 
earthened  dikes:  (1)  the  existing  67-foo»- 
high,  784-foot-long  earth  and  concrete 
Main  River  Dam,  the  existing  13-foot- 
high,  350-foot-long  concrete  gravity 
New  River  Dam,  the  existing  12-fool- 
high.  320-foot-long  east  earth  dike,  and 
the  existing  12-foot-high.  250-foot-long 
west  earth  dike;  (2)  an  impoundment 
having  a  surface  area  of  347-acres  with 
astoragecapacity  of  1.1 50  acre-feet  and 
a  normal  water  surface  elevation  of 
216.3  feet  msl;  (3)  the  existing  intake 
structure;  (4)  8  existing  steel  penstocks 
54  feet  long,  6  are  13  feet  in  diameter 
and  2  are  4.5  feet  in  diameter  (5)  the 
existing  144- foot  by  77-foot  powerhouse 
containing  6  turbine-generator  units 
with  a  total  installed  capacity  of  7.200- 
kW;  (6)  the  existing  tailrace;  (7)  the 
existing  transmission  line:  and  (7) 
appurtenant  facilities. 

The  Applicant  is  not  proposing  any 
changes  to  the  existing  project  works  as 
hcensed.  The  Applicant  owns  all  the 
existing  project  facilities. 

m.  Purpose  of  Project:  rroject  power 
would  be  utilized  by  the  applicant  for 
sale  to  its  customers. 

n.  This  notice  ako  consists  of  the 
following  standard  paragraphs:  A4.  D9. 

o.  Available  Location  of  Application: 
A  copy  of  the  application,  as  amended 
and  supplemeiUed,  is  available  for 
inspection  and  reprodxiction  at  the 
Commission's  Public  Reference  and 
Files  Maintenance  Branch,  located  at 
941  North  Capitol  Street,  NE.,  room 
3104.  Washington.  DC.  20426.  or  by 
calling  (202)  208-1371.  A  copy  is  also 
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available  for  in.spection  and 
reproduction  at  Central  Maine  Power 
Company,  34  Anthony  Avenue, 
Augusta,  ME  04330.  (207)  623-3521. 

5  a.  Type  of  Application:  New 
License. 

b.  Project  No.:  2671-002. 

c.  Date  Filed:  December  24, 1991. 

d.  Applicant:  Kennebec  Water  Power 
Company. 

e.  Name  of  Project:  Moosehead  Lake 
Project. 

f.  Location:  On  the  Kennebec  River, 
Somerset  and  Piscataquis  Counties, 
Maine. 

g.  Filed  Pursuant  to:  Federal  Power 
Act,  16  U.S.C.  791(a)-825(r). 

h.  Applicant  Contact:  Mr.  Gerald  C. 
Poulin,  Kennebec  Water  Power 
Company,  c/o  Central  Maine  Power 
Company,  Edison  Drive.  Augusta,  ME 
04336,(207)623-3521. 

i.  FERC  Contact:  Robert  Bell  (dt)  (202) 
219-2806. 

j.  Comment  Date:  See  Paragraph  D9 
(October  12. 1993). 

k.  Status  of  Environmental  Analysis: 
This  application  has  been  accepted  for 
filing  and  is  ready  for  environmental 
analysis  at  this  time — see  attached 
standard  paragraph  09. 

1.  Description  of  Project:  The  existing 
project  consists  of:  (1)  The  two  existing 
dams:  (a)  The  1,004-foot-long  earth  and 
concrete  East  Outlet  Dam  ranging  in 
height  ht>m  15  to  20  feet:  and  (b)  the 
830-foot-long,  14-foot-high  earth  and 
concrete  West  outlet  Dam;  (2)  a  reservoir 
having  a  surface  area  of  74,200  acres, 
with  a  storage  capacity  of  544,880  acre- 
feet,  and  normal  water  surface  elevation 
of  1,029  feet  msl;  and  appurtenant 
facilities. 

The  Applicant  is  not  proposing  any 
changes  to  the  existing  project  works  as 
licensed.  The  Applicant  owns  all  the 
existing  project  facilities. 

m.  This  notice  also  consists  of  the 
following  standard  paragraphs:  A4,  D9. 

n.  Available  Location  of  Application: 
A  copy  of  the  application,  as  amended 
and  supplemented,  is  available  for 
inspection  and  reproduction  at  the 
Commission's  Public  Reference  and 
Files  Maintenance  Branch,  located  at 
941  North  Capitol  Street.  NE.,  room 
3104,  Washington,  DC.  20426,  or  by 
calling  (202)  208-1371.  A  copy  is  also 
available  for  inspection  and 
reproduction  at  Central  Maine  Power 
Company,  34  Anthony  Avenue, 
Augusta,  ME  04330,  (207)  623-3521. 

6  a.  Type  of  Application:  Conduit 
Exemption. 

b.  Project  No:  11412-000. 

c.  Date  Filed:  May  3.  1993. 

d.  Applicant:  Massachusetts  Water 
Resource  Authority. 


e.  Name  of  Project:  Deer  Island  Hydro 
Project. 

f.  Location:  On  Deer  Island  in  the 
Boston  Harbor,  Suffolk,  near  Boston, 
Massachusetts. 

g.  Filed  Pursuant  to:  Federal  Power 
Act.  16  U.S.C.  791(a)-825(r). 

h.  Applicant  Contact:  Mr.  Walter 
Armstrong,  Massachusetts  Water 
Resource  Authority,  Program 
Management  Division,  Charleston  Navy 
Yard,  100  First  Avenue,  Boston,  MA 
02129,  (617)  242-6000. 

i.  FERC  Contact:  Ed  Lee  (202)  219- 
2809. 

j.  Comment  Date:  October  18,  1993. 

k.  Status  of  Environmental  Analysis: 
This  application  is  accepted  for  filing 
and  is  categorically  excluded  from  the 
preparation  of  an  environmental 
assessment. 

1.  Description  of  Project:  The  proposed 
project  consists  of  the  following:  (1)  An 
electrical  building;  (2)  a  substation;  (3) 
a  powerhouse  containing  two  1,000-kW 
generators  for  a  total  installed  capacity 
of  2.000  kW;  (4)  an  intake  conduit 
which  conveys  the  wastewater  from  the 
disinfection  facilities  to  the  hydropower 
chute;  and  (5)  appurtenant  facilities. 
The  applicant  estimates  that  the  total 
average  Annual  generation  would  be 
12,400  megawatthours. 

m.  Purpose  of  Project:  Project  power 
would  be  utilized  by  the  applicant  in  its 
water  treatment  facilities. 

n.  This  notice  also  consists  of  the 
following  standard  paragraphs:  A2,  A9, 
and  Bl. 

o.  Available  Location  of  Application: 
A  copy  of  the  application,  as  amended 
and  supplemented,  is  available  for 
inspection  and  reproduction  at  the 
Commission's  Public  Reference  and 
Files  Maintenance  Branch,  located  at 
941  North  Capitol  Street.  NW.,  room 
3104.  Washington,  DC  20426,  or  by 
calling  (202)  208-1371.  A  copy  is  also 
available  for  inspection  and 
reproduction  at  Massachusetts  Water 
Resource  Authority,  Charleston  Navy 
Yard.  100  First  Avenue.  Boston.  MA 
02129  or  by  calling  (617)  242-6000. 

7  a.  Type  of  Application:  Preliminary 
Permit. 

b.  Project  No:  11420-000. 

c.  Date  Filed:  June  14. 1993. 

d.  Applicant:  County  of  Wood. 

e.  Name  of  Project:  Lake  Wazeecha. 

f.  Location:  On  Fourmile  Creek  in  the 
Town  of  Grand  R^ids,  Wood  and 
Portage  Counties,  Wisconsin. 

g.  Filed  Pursuant  to:  Federal  Power 
Act,  16  U.S.C.  791(a)-«25(r). 

h.  Applicant  Contact:  Peter 
Kastenholz.  400  Market  Street, 
Wisconsin  Rapids.  WI  54495,  (715)  421- 
8465. 


i.  FERC  Contact:  Charles  T.  Raabe 
(tag)  (202)  219-2811. 

j.  Comment  Date:  October  22, 1993. 

k.  Competing  Application:  Project  No. 
11383-000.  Date  Filed:  February  11. 
1993.  Due  Date:  July  14.  1993. 

1.  Description  of  Project:  This 
proposed  project  would  consist  of:  (1) 
An  existing  23-foot-high,  1,821-foot-long 
dam;  (2)  a  reservoir  having  a  148-acre 
surface  area  and  a  1,200-acre-foot 
storage  capacity  at  normal  water  surface 
elevation  1,014.4  MSL;  (3)  a  new 
powerhouse  containing  one  250-Kw 
generating  unit;  (4)  a  3,000-foot-long, 
13.2-Kv  transmission  line;  and  (5) 
appurtenant  facilities. 

The  dara  is  owned  by  Wood  County. 
Applicant  estimates  that  the  average 
annual  generation  would  be  1,000,000 
Kvvh  and  that  the  cost  of  the  studies 
under  the  permit  would  $50,000.  Power 
would  be  sold  to  the  Wisconsin  Rapids 
Water  Works  &  Lighting  Commission. 

m.  This  notice  also  consists  of  the 
following  standard  paragraphs:  A8, 
AlO.  B,  C,  and  D2. 

8  a.  Type  of  Application:  Preliminary 
Permit. 

b.  Project  No.:  11424-000. 

c.  Date  filed :]u\y  14. 1993. 

d.  Applicant:  Naturale  USA 
Corporation. 

e.  Name  of  Project:  Stayton  Project. 

f.  Location:  On  the  North  Santiam 
Power  Canal  in  Stayton,  Oregon. 

g.  Filed  Pursuant  to:  Federal  Power 
Act,  16  U.S.C.  791(a)-825(r). 

h.  Applicant  Contact:  Mr.  Aaron 
Michael  McGinnis.  President,  Naturale 
USA  Corporation,  2000  S.E.  Regner  Rd., 
Greshman,  OR  97080,  503-666-B666. 

i.  FERC  Contact:  Mr.  Hector  M.  Perez, 
(202)  219-2843. 

j.  Comment  Date:  October  28, 1993. 

k.  Description  of  Project:  The  existing 
(not  operating)  unlicensed  project 
consists  of:  (1)  The  5-foot-high,  300-foot- 
long  Lower  Bennett  dam;  (2)  an 
impoundment  with  a  storage  capacity  of 
about  4.6  acre-feet;  (3)  the  North 
Santiam  Power  Canal  which  is  about  2 
miles  long;  (4)  a  powerhouse  containing 
one  generating  unit  with  an  installed 
capacity  of  600  Kw;  (5)  a  100-foot-long 
transmission  line;  and  (6)  appurtenant 
facilities.  The  powerhouse  and  pertinent 
equipment  are  owned  by  Pacificorp  and 
the  dam  and  canal  are  owned  and 
operated  by  the  Santiam  Water  Control 
District. 

1.  This  notice  also  consists  of  the 
following  standard  paragraphs:  A5.  A7, 
A9.  AlO,  B.  C.  and  D2. 

9  a.  Type  of  Application:  Amendment 
of  Preliminary  Permit. 

b.  Project  No.:  11181-001. 

c.  Date  filed:  April  8, 1993. 
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d.  Applicant:  Energy  Storage  Partners. 

e.  Some  of  Project:  Lorella  Pumped 
Storage  Projecl. 

f.  Location:  In  the  Bryant  Mountain 
Upland  area  in  Klantath  County. 
Oregon,  near  the  town  of  Lorella.  T39S. 
RUE.  sections  34.  35,  36,  27,  26.  25.  22. 
23  and  24.  T39S,  R12E.  sections  31.  32. 
33.  34,  30.  29.  28.  and  19.  T40S.  R12E, 
sections  3.  2.  1.  10.  11,  12.  15. 14.  13. 
22.  23.  17,  and  28.  T40S.  R13E.  se<;tions 
6.5.4,7.8,9,  18. 17.  and  16. 
Willamette  Base  and  Meridian. 

The  project  would  occupy  laruls 
administered  by  the  Bureau  of  Land 
Management. 

g.  Filed  Pursuant  to:  Federal  Power 
Act.  16  U.S.C.  791(a)-825(r). 

h.  Applicant  Contact: 
Mr.  Douglas  A.  Spaulding.  Energy 

Storage  Partners.  5402  Pnrkdale  Drive. 

suite  104,  Minneopolis,  MN  55426, 

((612)  525-1445 
David  B.  Ward,  Flood  &  Ward.  1000 

Potomac  Street  NW..  suite  402. 

Washington.  DC  20007,  (202)  298- 

6910. 

i.  FEFC  Contact:  Ms,  Deborah  Frazier- 
Stutely  (202)  219-2842. 

i.  Comment  Date:  October  28. 1993. 

k.  Competing  Application:  Competing 
applications  will  only  be  accepted  for 
project  proposals  that  are  not  in  conflict 
with  the  issued  permit  for  this  project. 

I.  Proposed  Amendment  of 
Preliminary  Permit:  The  permittee  has 
filed  an  application  to  anoend  its 
preliminary  permit  issued  De<:ember  31, 
1991.  for  this  project  to  expand  the 
project  boundary  for  the  following 
reasons: 

•  To  include  lands  necessary  to 
review  alternative  transmission  line 
corridors, 

•  To  include  lands  r>ecessary  for 
access  roads  to  project  fa<ulities,  and 

•  To  include  lands  which  may  be 
necessary  to  provide  mitigation  for 
projei;t  related  impacts. 

m.  This  notice  also  consists  of  the 
following  standard  paragraphs:  A5,  A7, 
A9.  AlO,  B.C.  and  D2. 

10  a.  Type  of  application:  Preliminary 
Permit. 

b.  Project  No.:  11417-000. 

c.  Date  filed:  May  17. 1993. 

d.  Applicant:  David  Ausman  & 
Assodatps. 

e.  Name  of  Project:  Snyder  Falls  Creek 
Power  Project. 

f.  Location.  On  Snyder  Falls  Creek  in 
the  Third  Judicial  District,  Alaska,  near 
the  town  of  Cordova.  T14S.  R2W. 
sections  16. 17. 18  and  19,  T14S,  R3W. 
sections  24,  25,  26.  35  and  36.  T15S. 
R3W.  sections  2. 3,  10  and  11.  Cooper 
River  Meridian. 

The  project  would  occupy  lands 
administered  by  theChugach  National 


Forest,  the  Chugach  Ala  >1  a  Native 
Corporation,  the  Eyak  R  •]  ional  Native 
Corporation,  the  City  of  Cordova,  and 
the  state  of  Alaska. 

g.  Filed  Pursuant  to:  Federal  Power 
Act,  16  U-S.C  791(a>-a:;{r). 

h.  Applicant  Contact:  David  Ausman. 
David  Ausman  &  Assoc  a'.es,  1503  West 
33rd  Avenue,  suite  310.  Anchorage.  AK 
99503,  (907)  258-2420. 

i.  FERC  Contact:  Ms.  >iborah  Frazier- 
Stutely  (202)219-2842. 

j.  Comment  Date:  Octioer  28. 1993. 

k.  Description  of  Project:  The 
proposed  project  woulc  consist  of:  (1)  A 
30-foot-high,  cont;rete  a^h  dam  at 
elevation  1.357  feet,  msl;  creating  (2)  a 
reservoir  with  &  storage  capacity  of  100 
atje-feet  with  a  surface  elevation  of 
1.357  feet,  msl;  (3)  a  22  foot-diameter. 
3.600-foot-long  penstoci;  (4)  a 
powerhouse  containing  &  single 
generating  unit  with  an  installed 
capacity  of  1.450  Kw.  producing 
approximately  8  nr>illioi  Kwh  of  energy 
annually;  (5)  a  7.2-Kv.  5.8-inile-long 
underwater  c^tle  tying  into  an  existing 
system. 

The  applicant  estimates  the  cost  of  the 
studies  to  be  ct  ndudec  under  the 
preliminary  pe-mit  wwild  be  $40,000. 
No  new  roads  will  be  needed  for  the 
purpose  of  conducting  these  studies. 

I.  Purpose  of  Project:  Project  power 
would  be  sold  to  a  local  utility. 

m.  This  notice  also  consists  of  the 
following  standard  pangraphs:  A5.  A7. 
A9.  AlO.  B.  C.  and  D2. 

11a.  Type  of  Application:  Minor 
License. 

b.  Project  No.:  10856-002. 

c.  Date  filed:  April  30. 1993. 

d.  Applicant  Upper  ^ninsula  Power 
Company. 

e.  Name  of  Project:  /  u  Train 
Hydroelectric  Project. 

f.  Location:  on  the  A  j  Train  River, 
near  the  Town  of  Au  T-ain,  Alger 
County.  Michigan. 

g.  Filed  Purs:iant  to:  Federal  Power 
Act  16  U.S.C.  791(a)-825(r). 

h.  Applicant  Contac  :  Clarence  R. 
Fisher,  Upper  Peninsu  a  Power 
Company.  P.O.  Box  131.  600  Lakeshore 
Drive.  Houghton,  MI  41931-0130,  (906) 
487-5000. 

i.  FEflCConticf.- Ma -y  C  Golato,  (202) 
219-2804. 

j.  Deadline  for  Intenentions  and 
Protests:  October  29. 1 193. 

k.  Status  of  Environmental  Analysis: 
This  application  has  b^en  accepted  for 
filing  but  is  not  ready  "or  environmental 
analysis  at  this  time — ^^ee  attached 
paragraph  D8. 

Description  rfProje^:  The  proposed 
project  consistF  of  the  following 
features:  (1)  An  existirg  dam  38  feet 


high  and  1300  feet  long;  (2)  an  existing 
reservoir  with  a  storage  capacity  of 
1 2,342  acre-feet  and  a  surface  area  of 
approximately  1.557  acres;  (3)  an 
existing  2.516-foot-U)ng,  5-fool.  6-inch- 
diameter  pensto<A;  (4)  an  existing 
powerhouse  containing  two  turbine- 
generating  units  having  a  total 
generating  capacity  of  1.440  kilov«»atts; 
(5)  an  existing  2.300-volt.  2.50G-fcx)t- 
long  transmission  line;  and  (6) 
appurtenant  facilities.  The  applicant 
estimates  that  the  total  average  anniiai 
net  generation  would  be  5.778 
megawatthours.  The  owner  of  the  dam 
is  the  Upper  Peninsula  Power  Cotnpany. 

m.  Purpose  of  the  Project  All  project 
energy  generated  would  be  utilLxed  by 
the  applicant  for  sale. 

n.  This  notice  also  consists  of  the 
following  standard  paragraphs:  A2,  A^, 
Bl.andDS. 

0.  Available  IxKotions  of  Appticotioir: 
A  copy  of  the  Application  is  available 
for  inspection  and  reproduction  at  the 
Commission's  Public  Referer>ce  and 
Files  Maintenance  Branch,  located  at 
941  North  Capitol  Street  NE..  room 
3104,  Washington,  DC  20426,  or  by 
calling  (202)  219-1371.  A  copy  is  also 
available  for  inspection  and 
reproduction  at  Mr.  Clarence  R.  Pisher, 
P.O.  Box  130,  600  Lakeshore  Drive, 
Houghton,  Ml  49931-0130.  at  (906) 
487-5000. 

Standard  Paragraphs 

A2.  Development  Application — Any 
qualified  applicant  desiring  to  file  a 
competing  application  must  submit  to 
the  Commission,  on  or  before  the 
specified  deadline  date  for  the 
particular  application,  a  competing 
development  application,  or  a  notice  of 
intent  to  file  such  an  application. 
Submission  of  a  timely  notice  of  intent 
allows  an  interested  person  to  file  the 
competing  development  application  no 
later  than  120  days  after  the  specified 
deadline  date  for  the  particular 
application.  Applications  for 
preliminary  permits  will  not  be 
arxepted  in  response  to  this  notice. 

A4.  Development  Application — 
Public  notice  of  the  filing  of  the  initial 
development  application,  which  has 
already  been  given,  established  the  due 
date  for  filing  competing  applications  or 
notices  of  intent.  Under  the 
Commission's  regulations,  any 
competing  development  application 
must  be  filed  in  response  to  and  in 
compliance  with  public  notice  of  the 
initial  developnMjnt  application.  No 
competing  applications  or  notices  of 
intent  may  bie  filed  in  response  to  this 
notice. 

A5.  Preliminary  Permit— Anyone 
desiring  to  file  a  competing  application 
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for  preliminary  permit  for  a  proposed 
project  must  submit  the  competing 
application  itself,  or  a  notice  of  intent  to 
file  such  an  application,  to  the 
Commission  on  or  before  the  specified 
comment  date  for  the  particular 
application  (see  18  CFR  4. .36). 
Submission  of  a  timely  notice  of  intent 
allows  an  interested  person  to  file  the 
competing  preliminary  permit 
application  no  later  than  30  days  after 
the  specified  comment  date  for  the 
particular  application.  A  competing 
preliminary  permit  application  mu.st 
conform  with  18  CFR  4.30(b)  (1)  and  (9) 
and  4.36. 

A7.  Preliminary  Permit — Any 
qualified  development  applicant 
desiring  to  file  a  competing 
development  application  must  submit  to 
the  Commission,  on  or  before  a 
.specified  comment  date  for  the 
particular  application,  either  a 
competing  development  application  or  a 
notice  of  intent  to  file  such  an 
application.  Submission  of  a  timely 
notice  of  intent  to  file  a  development 
application  allows  an  interested  person 
to  file  the  competing  application  no 
later  than  120  days  after  the  specified 
comment  date  for  the  particular 
application.  A  competing  license 
application  must  conform  with  18  CFR 
4.30(b)(1)  and  (9)  and  4.36. 

A8.  Preliminary  Permit— Public 
notice  of  the  filing  of  the  initial 
preliminary  permit  application,  which 
has  already  been  given,  established  the 
due  date  for  filing  competing 
preliminary  permit  applications  or 
notices  of  intent.  Any  competing 
preliminary  permit  or  development 
application  or  notice  of  intent  to  file  a 
competing  preliminary  permit  or 
development  application  must  be  filed 
in  response  to  and  in  compliance  with 
the  public  notice  of  the  initial 
preliminary  permit  application.  No 
competing  applications  or  notices  of 
intent  to  file  competing  applications 
may  be  filed  in  response  to  this  notice. 
A  competing  license  application  must 
conform  with  18  CFR  4.30  (b)  (1)  and  (9) 
and  4.36. 

A9.  Notice  of  Intent — A  notice  of 
intent  must  specify  the  exact  name, 
business  address,  and  telephone  number 
of  the  prospective  applicant,  and  must 
include  an  unequivocal  statement  6f 
intent  to  submit,  if  such  an  applicatioa 
may  be  filed,  either  a  preliminary 
permit  application  or  a  development 
application  (specify  which  type  of 
application).  A  notice  of  intent  must  be 
served  on  the  applicant(s)  named  in  this 
public  notice. 

AlO.  Proposed  Scope  of  Studies  under 
Permit — A  preliminary  permit,  if  issued, 
does  not  authorize  construction.  The 


term  of  the  proposed  preliminary  permit 
with  \ie  36  months.  The  work  proposed 
under  the  preliminary  permit  would 
include  economic  analysis,  preparation 
of  preliminary  engineering  plans,  and  a 
study  of  environmental  impacts.  Based 
on  the  results  of  these  studies,  the 
Applicant  would  decide  whether  to 
proceed  with  the  preparation  of  a 
development  application  to  con.struct 
and  operate  the  project. 

B.  Comments.  Protests,  or  Motions  to 
Intervene — Anyone  may  submit 
comments,  a  protest,  or  a  motion  to 
intervene  in  accordance  with  the 
requirements  of  the  Rules  of  Practice 
and  Procedure.  18  CFR  385.210,  .211, 
.214.  In  determining  the  appropriate 
action  to  take,  the  Commission  will 
consider  all  protests  or  other  comments 
filed,  but  only  those  who  file  a  motion 
to  intervene  in  accordance  with  the 
Commission's  Rules  may  become  a 
party  to  the  proceeding.  Any  comments, 
protests,  or  motions  to  intervene  must 
be  re<;eived  on  or  before  the  specified 
comment  date  for  the  particular 
application. 

Bl.  Protests  or  Motions  to  Intervene — 
Anyone  may  submit  a  protest  or  a 
motion  to  intervene  in  accordance  with 
the  requirements  of  Rules  of  Practice 
and  Procedure.  18  CFR  38.5.210.  38,5.211 
and  385.214.  In  determining  the 
appropriate  action  to  take,  the 
Commission  will  consider  all  protests 
filed,  but  only  those  who  file  a  motion 
to  intervene  in  accordance  with  the 
Commission's  Rules  may  become  a 
party  to  the  proceeding.  Any  protests  or 
motions  to  intervene  must  be  received 
on  or  before  the  specified  deadline  date 
for  the  particular  application. 

c.  Filing  and  Service  of  Responsive 
Documents — Any  filings  must  bear  in 
all  capital  letters  the  title 
"COMMENTS",  "NOTICE  OF  INTENT 
TO  FILE  COMPETING  APPLICATION", 
"COMPETING  APPLICATION", 
"PROTEST  ".  "MOTION  TO 
INTERVENE",  as  applicable,  and  the 
Project  Number  of  the  particular 
application  to  which  the  filing  refers. 
Any  of  the  above-named  documents 
must  be  filed  by  providing  the  original 
and  the  number  of  copies  provided  by 
the  Commission's  regulations  to:  The 
Secretary,  Federal  Energy  Regulatory 
Commission,  825  North  Capitol  Street 
NE..  Washington,  DC  20426.  An 
additional  copy  must  be  sent  to 
Director,  Division  of  Project  Review, 
Federal  Energy  Regulatory  Commission. 
Room  1027.  at  the  above-mentioned 
address.  A  copy  of  nay  notice  of  intent, 
competing  application  or  motion  to 
intervene  must  also  be  served  upon  each 
representative  of  the  Applicant 
specified  in  the  particular  application. 


D2.  Agency  Comments — Federal, 
state,  and  local  agencies  are  invited  to 
file  comments  on  the  described 
application.  A  copy  of  the  application 
may  be  obtain  by  agencies  directly  from 
the  Applicant.  If  an  agency  does  not  file 
comments  within  the  time  specified  for 
filing  comments,  it  will  be  presumed  to 
have  no  comments.  One  copy  of  an 
agency's  comments  must  also  be  sent  to 
the  Applicant's  representatives. 

D4.  Filing  and  Service  of  Responsive 
Documents — The  application  is  ready 
for  environmental  analysis  at  this  time, 
and  the  Commission  is  requesting 
comments,  reply  comments, 
recommendations,  terms  and 
conditions,  and  prescriptions. 

The  Commission  directs,  pursuant  to 
section  4.34(b)  of  the  regulations  (see 
Order  No.  533  i.ssued  May  8.  1991,  56 
FR  23108,  May  20,  1991)'that  all 
comments,  recommendations,  terms  and 
conditions  and  prescriptions  concerning 
the  application  be  filed  with  the 
Commission  within  60  days  from  the 
i.ssuance  date  of  this  notice  (October  12, 
1993  for  Project  No.  11392-000).  Ail 
reply  comments  must  be  filed  with  the 
Commission  within  105  days  from  the 
dale  of  this  notice  (November  24,  1993 
forProje<;t  No.  11392-000). 

Anyone  may  obtain  an  extension  of 
time  for  these  deadlines  from  the 
Commission  only  upon  a  showing  of 
good  cause  or  extraordinary 
circumstances  in  accordance  with  18 
CFR  385.2008. 

All  filings  must  (1)  bear  in  all  capital 
letters  the  title  "PROTEST",  "MOTION 
TO  INTERVENE",  "NOTICE  OF 
INTENT  TO  FILE  COMPETING 
APPLICATION."  "COMPETING 
APPLICATION,"  "COMMENTS." 
"REPLY  COMMENTS," 
"RECOMMENDATIONS,"  "TERMS 
AND  CONDITIONS,"  or 
"PRESCRIPTIONS;"  (2)  set  forth  in  the 
heading  the  name  of  the  applicant  and 
the  project  number  of  the  application  to 
which  the  filing  responds;  (3)  furnish 
the  name,  address,  and  telephone 
number  of  the  person  protesting  or 
inler\ening;  and  (4)  otherwise  comply 
with  the  requirements  of  18  CFR 
385.2001  through  385.2005.  All 
comments,  recommendations,  terms  and 
conditions  or  prescriptions  must  set 
forth  their  evidentiary  basis  and 
otherwise  comply  with  the  requirements 
of  18  CFR  4.34(bj.  Agencies  may  obtain 
copies  of  the  application  directly  from 
the  applicant.  Any  of  these  documents 
must  be  filed  by  providing  the  original 
and  the  number  of  copies  required  by 
the  Commission's  regulations  to:  The 
Secretary.  Federal  Energy  Regulatory 
Commission.  825  North  Capitol  Street 
NE..  Washington,  DC  20426.  An 
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additional  copy  must  be  sent  to 
Director,  Division  of  Project  Review, 
Office  of  Hydropower  Licensing, 
Federal  Energy  Regulatory  Commission, 
room  1027,  at  the  above  address.  A  copy 
of  any  protest  or  motion  to  intervene 
must  be  served  upon  each 
representative  of  the  applicant  specified 
in  the  particular  application.  A  copy  of 
all  other  filings  in  reference  to  this 
application  must  be  accompanied  by 
proof  of  service  on  all  persons  listed  in 
the  service  list  prepared  by  the 
Commission  in  this  proceeding,  in 
accordance  with  18  CFR  4.34(b)  and 
385.2010. 

D8.  Filing  and  Service  of  Responsive 
Documents — The  application  is  not 
ready  for  environmental  analysis  at  this 
time;  therefore,  the  Commission  is  not 
now  requesting  comments, 
recommendations,  terms  and 
conditions,  or  prescriptions. 

When  the  application  is  ready  for 
environmental  analysis,  the 
Commission  will  issue  a  public  notice 
requesting  comments, 
recommendations,  terms  and 
conditions,  or  prescriptions. 

All  filings  must  (1)  bear  in  all  capital 
letters  the  title  "PROTEST"  OR 
"MOTION  TO  INTERVENE."  "NOTICE 
OF  INTENT  TO  FILE  COMPETING 
APPUCATION,"  or  "COMPETING 
APPLICATION;"  (2)  set  forth  in  the 
heading  the  name  of  the  applicant  and 
the  project  number  of  the  application  to 
which  the  filing  responds;  (3)  furnish 
the  name,  address,  and  telephone 
number  of  the  person  protesting  or 
intervening;  and  (4)  otherwise  comply 
with  the  requirements  of  18  CFR 
385.2001  through  385.2005.  Agencies 
may  obtain  copies  of  the  application 
directly  from  the  applicant.  Any  of  these 
documents  must  be  filed  by  providing 
the  original  and  the  number  of  copies 
required  by  the  Commission's 
regulations  to:  The  Secretary,  Federal 
Energv  Regulatory  Commission,  825 
North'Capitol  Street  NE.,  Washington. 
DC  20426.  An  additional  copy  must  be 
sent  to  Director,  Division  of  Project 
Review,  Office  of  Hydropower 
Licensing,  Federal  Energy  Regulatory 
Commission,  room  1027,  at  the  above 
address.  A  copy  of  any  protest  or  motion 
to  intervene  must  be  served  upon  each 
representative  of  the  applicant  specified 
in  the  particular  application. 

D9.  Filing  and  Service  of  Responsive 
Documents— The  application  is  ready 
foi  environmental  analysis  at  this  time, 
and  the  Commission  is  requesting 
comments,  reply  comments, 
recommendations,  terms  and 
conditions,  and  prescriptions. 

The  Commission  directs,  pursuant  to 
§  4.34(b)  of  the  regulations  (see  Order 


No.  533  issued  May  8,  1991.  56  FR 
23108,  May  20. 1991)  hat  all  comments, 
recommendations,  ter-ns  and  conditions 
and  prescriptior s  con  :eming  the 
application  be  filed  w  th  the 
Commission  within  60  days  from  the 
issuance  date  of  this  r  otice.  (October  12. 
1993  for  Project  Nos.  ::363-007.  2527- 
002,  2529-005.  and  2871-002).  All  reply 
comments  must  be  filni  with  the 
Commission  within  115  days  from  the 
date  of  this  notice.  (November  26, 1993 
for  Project  Nos.  2363-007,  2527-002, 
2529-005,  and  2671-302). 

Anyone  may  obtain  an  extension  of 
time  for  these  dc  adlir  es  from  the 
Commission  only  upc  n  a  showing  of 
good  cause  or  extraor  linary 
circumstances  in  acct  rdance  with  18 
CFR  385.2008. 

All  filings  mu-.t  (1)  ^ear  in  all  capital 
letters  the  title  "COMMENTS",  "REPLY 
COMMENTS", 

"RECOMMENDATIONS."  "TERMS 
AND  CONDITIONS,'  or 
"PRESCRIPTIONS;"  2)  set  forth  in  the 
heading  the  narre  of  he  applicant  and 
the  project  number  o  the  application  to 
which  the  filing  resp  )nds;  (3)  furnish 
the  name,  addre;>s.  ai  d  telephone 
number  of  the  persor  submitting  the 
filing;  and  (4)  otherw  ise  comply  with 
the  requirements  of  1 8  CFR  385.2001 
through  385.2005.  A  1  comments, 
recommendatiors.  terms  and  conditions 
or  prescriptions  mus  set  forth  their 
evidentiary  basis  anc  otherwise  comply 
with  the  requiremen  s  of  18  CFR  4.34(b). 
Any  of  these  docum«  nts  must  be  filed 
by  providing  the  orij  inal  and  the 
number  of  copies  rec  uired  by  the 
Commission's  regulations  to:  The 
Secretary.  Federal  Ei  ergy  Regulatory 
Commission,  825  Ncrth  Capitol  Street 
NE..  Washington.  DC  20426.  An 
additional  copy  mus  be  sent  to 
Director.  Division  of  Project  Review, 
Office  of  Hydropow«  r  Licensing, 
Federal  Energy  Regulatory  Commission, 
room  1027.  at  the  ab  3ve  address.  Each 
filing  must  be  accon  panied  by  proof  of 
service  on  all  persor  s  listed  on  the 
service  list  prepared  by  the  Commission 
in  this  proceeding,  i  i  accordance  with 
18  CFR  4.34(b).  and  385.2010. 

Dated:  August  30.  U  93,  Washington,  DC 
Lois  D.  Cashell, 
Secretary. 
[PR  Doc.  93-21489  Filxl  9-2-93;  8:45  am) 

BILUNG  CODE  eTIT-OI-M 

pocket  No.  CP88-54<  -005] 
Equitrans,  Inc.;  Sal  ?  of  Natural  Gas 

August  30,  1993. 

Take  notice  that  c  n  October  16. 1989, 
Equitrans.  Inc..  495  ">  Steubenville  Pike. 


Pittsburgh.  PA.  submitted  the  following 
information  regarding  the  sale  of  natural 
gas  to  be  made  to  an  affiliate  under 
Equitrans'  Rate  Schedule  ISS.  pursuant 
to  the  authorization  granted  by  an  order 
issued  February  1. 1989.  in  Docket  No. 
CP88-546-OG0  (46  FERC  161,124). 

J.SaletoEREC 

(a)  Name  of  Buyer:  Equitable 
Resources  Energy  Company. 

(b)  Location  of  Buyer:  Pittsburgh. 
Pennsylvania. 

(c)  Affiliation  between  Equitrans  and 
Buyer:  Equitrans  and  EREC  are 
subsidiaries  of  Equitable  Resources,  Inc. 

(d)  Nature  of  the  involvement  of 
affiliate:  Purchase  of  gas  in  storage  for 
ultimate  resale. 

(e)  Term  of  Sale:  One-time  sale  to  be 
completed  August  31, 1993  (the  date 
Equitrans  anticipates  restructuring). 

(f)  Estimated  Total  Quantity:  12,805 
Mcf. 

(g)  Maximum:  The  effective  Rate 
Schedule  ISS  maximum  rate  as  shown 
on  Thirty  First  Revised  Sheet  No.  34  of 
Original  Volume  1  of  Equitrans'  FERC 
Gas  Tariff  (currently  $2.5313/Dth). 

(h)  Minimum:  The  effective  Rate 
Schedule  ISS  minimum  rate  as  shown 
on  Thirty  First  Revised  Sheet  No.  34  of 
Original  Volume  1  of  Equitrans'  FERC 
Gas  Tariff  (currently  $2.3206/Dth). 

Rate  to  be  charged:  The  maximum  ISS 
rate  as  may  be  adjusted  by  Commission 
order  prior  to  sale. 

2.  Sale  to  ERMC 

(a)  Name  of  Buyer:  Equitable 
Resources  Marketing  Company. 

(b)  Location  of  Buyer:  Pittsburgh, 
Pennsylvania.  "' 

(c)  Affiliation  between  Equitrans  and 
Buyer  Equitrans  and  ERMC  are 
subsidiaries  of  Equitable  Resources.  Inc. 

(d)  Nature  of  the  involvement  of 
affiliate:  Purchase  of  gas  in  storage  for 
ultimate  resale. 

(e)  Term  of  Sale:  One-time  sale  to  be 
completed  August  31. 1993  (the  date 
Equitrans  anticipates  restructuring). 

(f)  Estimated  Total  Quantity:  12,805 
Mcf. 

(g)  Maximum:  The  effective  Rate 
Schedule  ISS  maximum  rate  as  shown 
on  Thirty  First  Revised  Sheet  No.  34  of 
Original  Volume  1  of  Equitrans'  FERC 
Gas  Tariff  (currently  $2.5313/Dth). 

(h)  Minimum:  The  effective  Rate 
Schedule  ISS  minimum  rate  as  shown 
on  Thirty  First  Revised  Sheet  No.  34  of 
OriginalVolume  1  of  Equitrans'  FERC 
Gas  Tariff  (currently  $2.3206/Dth). 

Rate  to  be  charged:  The  maximum  ISS 
rate  as  may  be  adjusted  by  Commission 
order  prior  to  sale. 
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3  Sale  to  ERSC 

(a)  Name  of  Buyer  Equitable 
Resources  Stonge  Company. 

(b)  Location  of  Buyer:  Houston,  Texa<i. 

(c)  Affiliation  between  Equitrans  and 
Buyer:  Equitrans  and  ERSC  are 
subsidiaries  of  Equitable  Resources.  Inc. 

(d)  Nature  of  the  involvement  of 
affiliate:  Purchase  of  gas  in  storage  for 
ultimate  resale. 

(e)  Term  of  Sale:  One-time  saie  to  be 
completed  August  31. 1993  (the  date 
Equitrans  anticipates  restructuring). 

(0  Estimated  Total  Quantity:  12.805 
Mcf 

(gj  Maximum:  The  effective  Rate 
S<:hedale  ISS  maximum  rate  as  shovm 
on  Thirty  First  Revised  Sheet  No.  34  of 
Original  Volume  1  of  Equitrans'  FERC 
Gas  Tariff  (currently  $2.5313/Dth). 

(h)  Minimum:  The  effective  Rate 
Schedule  ISS  minimum  rate  as  .shown 
on  Thirty  First  Revised  Sheet  No.  34  of 
Original  Volume  1  of  Equitrans'  FERC 
Gas  Tariff  (currently  $2.3206/Dth). 

Rate  to  be  charged:  The  maximum  ISS 
rate  as  may  be  adjusted  by  Coramis.sion 
order  prior  to  sale. 

4.  Sale  to  Equitable  Gas 

(a)  Name  of  Buyer:  Equitable  Gas 
Company. 

(b)  Location  of  Buyer:  Pittsburgh. 
Pennsylvania. 

(c)  Affiliation  between  Equitrans  and 
Buyer  Equitrans  is  a  subsidiary  of 
Equitable  Resources,  Inc.,  Equitable  Gas 
Company  is  a  division  of  Equitable 
Resources,  Inc. 

(d)  Nature  of  the  involvemeqf  of 
affiliate:  Purchase  of  gas  in  storage  for 
ultimate  resale. 

(e)  Term  of  Sale:  One-time  sale  to  be 
completed  August  31. 1993  (the  date 
Equitrans  anticipates  restructuring). 

(0  Estimated  Total  Quantity: 
4.517.513  Mcf. 

(g)  Maximum:  The  effective  Rate 
Schedule  ISS  maximum  rate  as  shown 
on  Thirty  First  Revised  Sheet  No.  34  of 
Original  Volume  1  of  Equitrans'  FERC 
Gas  Tariff  (currently  $2.531.3/Dth). 

(h)  Minimum:  The  effective  Rate 
Schedule  ISS  minimum  rate  as  shown 
on  Thirty  First  Revised  Sheet  No.  34  of 
Original  Volume  1  of  Equitrans'  FERC 
Gas  Tariff  (currently  $2.3206/Dth). 

Rate:  The  maximum  ISS  rate  as  may 
be  adjusted  by  Commission  order  pri<H- 
to  sale. 

Any  interested  party  desiring  to  make 
any  protest  with  reference  to  this  sale  of 
natural  gas  should  file  with  the  Federal 
Energy  Regulatory  Commission. 
Washington,  DC  20426.  within  30  days 
after  issuance  of  the  instant  notice  by 
the  Commission,  pursuant  to  the  order 
of  February  1, 1989.  If  no  protest  is  filed 


within  that  time  or  the  Commission 

denies  the  protest,  the  proposed  sale 

may  continue  until  the  underlying 

contract  expires.  If  a  protest  if  filed. 

Equitrans  may  sell  gas  for  120  days  from 

the  date  of  commencement  of  service  or 

until  a  termination  order  is  issued. 

whichever  is  eariier. 

Lois  D.  Cashefl, 

SecKtan: 

IFRDoc.  93-21500  Filed  9-2-93;  8:45  am) 

BILLING  CODE  •717-41-M 


[Docket  Na  EG93-e»-00q 

DLS  Energy,  Inc.;  Application  for 
Determination  of  Exempt  Wholesale 
Generator  Status 

August  30,  1993. 

On  August  25. 1993.  DLS  Energy.  Inc. 
("DLS").  a  Nevv'iork  corporation  with 
its  principal  placi  of  business  at  24 
Mary  Avenue.  Denville,  New  Jersey 
07834.  filed  with  the  Federal  Energy 
Regulatory  Commission  an  application 
for  determination  of  exempt  wholesale 
generator  status  pursuant  to  part  365  of 
the  Commission's  regulations. 

DLS  intends  to  own  a  natural  gas-fired 
electric  generating  facility  with  a 
maximum  net  power  production 
capacity  of  approximately  530  MW.  All 
of  the  facility's  electric  power  net  of  the 
facility's  operating  electric  power  will 
be  purchased  at  wholesale  by  one  or 
more  public  utilities. 

Any  person  desiring  to  be  heard 
co/eeming  the  application  for  exempt 
Wnolesale  generator  status  .should  file  a 
motion  to  intervene  or  comments  with 
the  Federal  Energy  Regulatory 
Commission.  825  North  Capitol  Street 
NW..  Washington.  DC  20426.  in 
accordance  with  §§385.211  and  385.214 
of  the  Commission's  Roles  of  Practice 
and  Procedure.  The  Commission  will 
limit  its  consideration  of  comments  to 
those  that  concern  the  adequacy  or 
accuracy  of  the  application.  All  such 
motions  and  comments  should  be  filed 
on  or  before  September  20. 1993  and 
must  be  served  on  DLS.  Any  person 
wishing  to  become  a  party  must  file  a 
motion  to  intervene.  Copies  of  this  filing 
are  on  file  with  the  Commission  and  are 
available  for  public  inspection. 
Lois  D.  Cashell, 
SecKtary. 
IFR  Doc.  93-21493  FHed  9-2-93;  8:45  ami 

BILUNQ  COOE  6717-01-M 


[Docket  Na  CPe5-221-024] 

Frontier  Gas  Storage  Co.;  Compliance 
Filing 

August  30. 1993. 

Take  notice  that  on  August  19, 1993, 
Frontier  Gas  Storage  Company 
(Frontier),  c/o  Reid  &  Priest,  Market 
Square,  701  Pennsylvania  Avenue  NW., 
Washington.  DC  20004.  in  compliance 
with  the  pro\'isions  of  the  Commission's 
February  13, 1985  Order  in  Docket  No. 
CP82-487-000  et  al  submitted  an 
executed  Service  Agreement  under  Rate 
Schedule  LVS-1  providing  for  the 
possible  sale  of  up  to  2  Bcf  of  Frontier's 
gas  storage  inventory  on  an  "as 
metered"  basis  to  Western  Gas 
Resources,  Inc.  The  Service  Agreement, 
dated  August  17. 1993,  contemplates  the 
possible  sale  to  commerce  September  2. 
1993. 

Under  subpart  (b)  of  Ordering 
Paragraph  (f)  of  the  Commission's 
February  13.  1985  Order,  Frontier  is 
■  authorized  to  commence  this  sale  of  its 
inventory  under  such  an  executed 
service  agreement  fourteen  days  after 
the  filing  of  the  agreement  with  the 
Commission  aiul  may  continue  making 
such  sales  unless  the  Commission  issues 
an  order  either  requiring  Frontier  to  stop 
selling  and  setting  the  matter  for  hearing 
or  permitting  the  sale  to  continue  and 
establishing  other  procedures  for 
resolving  the  matter". 

Any  person  desiring  to  he  beard  or  to 
make  a  protest  with  reference  to  said 
tariff  sheet  filing  should,  on  or  before 
September  20. 1993,  file  with  the 
Federal  Energy  Regulatory  Commission 
(825  North  Capitol  Street  NE.. 
Washington,  DC  20426)  a  motion  to 
intervene  or  protest  in  accordance  with 
the  requirements  of  the  Commission's 
Rules  of  Practice  and  Procedures.  18 
CFR  385.214  or  385.211.  Protests  will  be 
considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Copies  of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection. 
Lois  D.  Cashell, 
SiKretary. 

IFR  Doc.  93-21502  Filed  9-2-93;  8:45  am] 
BiLUNC  COOE  cnr-ci^ 


[Docket  Nes.  ES9a-46-000  and  ES93-4e- 
001] 

Illinois  Po«fer  Co.;  Application 

August  30. 1993. 

Take  notice  that  on  August  17,  1993. 
Illiaois  Power  Company  filed  an 
application  and  on  August  24. 1993. 
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filed  an  amendment  to  its  application 
under  section  204  of  the  Federal  Power 
Act  requesting  authorization  to  issue  not 
more  than  $500  million  of  short-term 
notes  on  or  before  December  31. 1995, 
with  a  final  maturity  date  no  later  than 
December  31.  1996. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion 
to  intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission.  825 
North  Capitol  Street  NE..  Washington. 
DC  20426  in  accordance  with  Rules  211 
and  214  of  the  Commission's  Rules  of 
Practice  and  Procedure  (18  CFR  385.211 
and  385.214).  All  such  motions  or 
protests  should  be  filed  on  or  before 
September  16.  1993.  Protests  will  be 
considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  ser\'e  to  make  the 
protestants  parties  to  the  proceeding. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  Copies 
of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection. 
Lois  D.  Cashell. 
Secretary. 

|FR  Doc.  93-21501  Filed  ^2-93;  8.45  am] 
BH.LINO  CODE  e717-01-M 


limit  its  consideratio 
those  that  concern  th 
accuracy  of  the  appli 
motions  and  comme 
on  or  before  Septeml 
must  be  served  on  Ir 
wishing  to  become  a 
motion  to  intervene, 
are  on  file  with  the  C 
available  for  public 
Lois  D.  Cashell, 
Secretary. 
|FR  Doc.  93-21496  Flit 

BILUNG  CODE  6717-01-M 


[Docket  No.  EG93-68-000] 

Indiana  Generating  Company,  LP.; 
Application  for  Determination  of 
Exempt  Wholesale  Generator  Status 

August  30. 1993. 

On  August  25. 1993.  Indiana 
Generating  Company.  L.P.  ("Indiana"),  a 
Delaware  limited  partnership  with  its 
principal  place  of  business  at  7475 
Wisconsin  Avenue.  Bethesda.  Maryland 
filed  with  the  Federal  Energy  Regulatory 
Commission  an  application  for 
determination  of  exempt  wholesale 
generator  status  pursuant  to  part  365  of 
the  Commission's  regulations. 

Indiana  intends  to  own  a  natural  gas- 
fired  electric  generating  facility  with  a 
maximum  net  power  production 
capacity  of  between  approximately  400 
MW  and  415  MW.  All  of  the  facility's 
electric  power  net  of  the  facility's 
operating  electric  power  will  be 
purchasaj  at  wholesale  by  one  or  more 
public  utilities. 

Any  person  desiring  to  be  heard 
concerning  the  application  for  exempt 
wholesale  generator  status  should  file  a 
motion  to  intervene  or  comments  with 
the  Federal  Energy  Regulatory 
Commission.  825  North  Capitol  Street. 
NW..  Washington.  DC  20426,  in 
accordance  with  §§385.211  and  385.214 
of  the  Commission's  Rules  of  Practice 
and  Procedure.  The  Commission  will 


n  of  comments  to 
e  adequacy  or 
cation.  All  such 
its  should  be  filed 
ler  20. 1993  and 
diana.  Any  person 
party  must  file  a 
Copies  of  this  filing 
ommission  and  are 
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[Docket  No.  CP93-6a -000] 

Northwest  Pipeline  Corp.;  Request 
Under  Blanket  Autt  orization 

August  30.  1993. 

Take  notice  that  rn  August  26.  1993. 
Northwest  Pipeline  Corporation 
(Northwest),  295  CI  ipeta  Way,  Salt  Lake 
City,  Utah  84158,  filed  in  Docket  No. 
CP93-682-000  a  request  pursuant  to 
§§  157.205,  157.21: .  157.212,  and 
157.216  of  the  Commission's 
Regulations  under  he  Natural  Gas  Act 
(18  CFR  157.205.  157.211.  157.212. 
157.216)  for  authorization  to  construct 
and  operate  certain  facilities,  to 
abandon  certain  fat  ilities.  to  reallocate 
certain  services,  and  to  effect  other 
related  changes,  urder  Northwest's 
blanket  certificate  issued  in  Docket  No. 
CP82-433-000  pur;uant  to  section  7  of 
the  Natural  Gas  Ac  ,  all  as  more  fully  set 
forth  in  the  request  that  is  on  file  with 
the  Commission  ard  open  to  public 
inspection. 

Northwest  proposes  the  following  to 
reflect  changes  in  f  ervice  requested  by 
Cascade  Natural  Gj  s  Corporation 
(Cascade). 

(1)  Northwest  would  reallocate  firm 
service  for  Cascade  among  the  delivery 
points  under  Rate  Schedule  ODL-1  and 
SGS-1  Service  Agi3ements  dated 
November  1, 1992,  and  April  6, 1993, 
respectively. 

(2)  Northwest  would  add  one  delivery 
point  and  remove  '  wo  delivery  points 
under  the  Rate  Sch  edule  ODL-1  Service 
Agreement. 

(3)  Northwest  w  )uld  add  one  delivery 
point  under  the  Rate  Schedule  SGS-1 
Service  Agreemen  . 

(4)  Northwest  w  )uld  change  delivery 
pressures  for  vario  is  delivery  points 
under  the  Rate  Sd  edule  ODL-1  and 
SGS-1  Service  Agi  eements. 

(5)  Northwest  w  luld  abandon  in  part 
its  existing  faciliti*  s  at  the  Arlington 
Meter  Station  in  Snohomish  County,  at 
the  Sandvik  Meter  Station  in  Benton 
County,  and  at  the  Woodland  Meter 
Station  in  Cowlitz  County,  all  in 
Washington. 


(6)  Northwest  would  construct  ami 
operate  upgraded  replacement  facilities 
at  those  stations  mentioned  in  (5)  above, 
to  more  effectively  accommodate  its 
existing  and  reallocated  firm  delivery 
obligations  to  Cascade,  pursuant  to  a 
Facilities  Agreement  dated  July  30, 
1993. 

Northwest  states  that  it  would  replace 
the  3-inch  turbine  meter,  two  1-inch 
regulators  and  appurtenances  at  the 
Arlington  Meter  Station  with  a  4-inch 
turbine  meter,  two  upgraded  1-inch 
regulators  and  associated 
appurtenances.  Northwest  explains  that 
these  replacements  would  result  in  an 
increase  in  the  maximum  design 
delivery  capacity  of  the  station  from 
1,117  Dth  equivalent  per  day  to 
approximately  2,635  Dth  per  day  at  200 
psig. 

Northwest  states  that  it  would  replace 
the  2-inch  positive  displacement  meter, 
two  1-inch  regulators  and  associated 
appurtenances  at  the  Sandvik  Meter 
Station  with  a  2-inch  turbine  meter,  two 
upgraded  1-inch  regulators  and 
associated  appurtenances.  Northwest 
states  that  these  replacements  would 
result  in  an  increase  in  the  maximum 
design  delivery  capacity  of  this  station 
from  317  Dth  per  day  to  550  Dth  per  day 

at  200  psig. 

Northwest  states  that  it  would  replace 
the  two  and  one-half  inch  positive 
displacement  meter  and  appurtenances 
at  the  Woodland  Meter  Station  with  a 
three-inch  turbine  meter  and  associated 
appurtenances.  Northwest  states  that  the 
replacement  of  the  meter  would  result 
in  an  increase  in  the  maximum  design 
delivery  capacity  of  this  station  from 
183  Dth  per  day  to  1.867  Dth  per  day  at 

150  psig. 

Northwest  estimates  that  the  total  cost 
of  replacing  the  metering  facilities  at  the 
Arlington,  Sandvik  and  Woodland 
Meter  Stations  would  be  approximately 
$62,500.  $54,300  and  $40,700. 
respectively,  which  includes  the  cost  of 
removing  retired  facilities. 

Any  person  or  the  Commission's  staff 
may,  within  45  days  after  issuance  of 
the  instant  notice  by  the  Commission, 
file  pursuant  to_Rule  214  of  the 
Commission's  Procedural  Rules  (18  CFR 
385.214)  a  motion  to  intervene  or  notice 
of  intervention  and  pursuant  to 
§  157.205  of  the  Regulations  under  the 
Natural  Gas  Act  (18  CFR  157.205)  a 
protest  to  the  request.  If  no  protest  is 
filed  within  the  time  allowed  therefor, 
the  proposed  activity  shall  be  deemed  to 
be  authorized  effective  the  day  after  the 
time  allowed  for  filing  a  protest.  If  a 
protest  is  filed  and  not  withdrawn 
within  30  days  after  the  time  allowed 
for  filing  a  protest,  the  instant  request 
shall  be  treated  as  an  application  for 
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authorization  pursuant  to  section  7  of 

the  Natural  Gas  Act. 

Lois  D.  Cashell. 

Secretary. 

|FR  Doc.  93-21497  Filed  9-2-93:  8  45  am] 

BN.UNC  cooc  snr-ai-M 


[Ooclcet  No.  Em3-e95-000] 
Ptiiladetphla  Electric  Co.;  Fiitng 

August  30.  1993. 

Take  notice  that  on  August  25.  1993, 
Philadelphia  Electric  Company  (PE) 
tendered  for  filing  an  Agreement 
between  PE  and  Public  Service  Electric 
and  Gas  Company  (PS)  dated  Augu.st  23. 
1993. 

PE  states  that  the  Agreement  sets  forth 
the  terms  and  conditions  for  the  sale  of 
system  energy  which  it  expects  to  have 
available  for  sale  from  time  to  time  and 
the  purchase  of  which  will  be 
economically  advantageous  to  PS.  This 
Agreement  supersedes  an  agreement 
between  PE  and  PS  dated  April  8, 1991. 
which  is  on  file  with  the  Commission  as 
PES  Rate  Schedule  FERC  No.  58.  In 
order  to  optimize  the  economic 
advantage  to  both  PE  and  PS.  PE 
requests  that  the  Commission  waive  its 
customary  notice  period  and  permit  the 
agreement  to  become  effe<;tive  on 
August  30,  1993. 

PE  states  that  a  copy  of  this  filing  has 
been  sent  to  PS  and  will  be  furnished  to 
the  Pennsylvania  Public  Utility 
Commission  and  the  New  Jersey  Board 
of  Regulatory  Commissioners. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion 
to  intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission.  825 
North  Capitol  Street  NE..  Washington, 
DC  20426,  in  accordance  with  Rules  211 
and'214  of  the  Commission's  Rules  of 
Practice  and  Procedure  (18  CFR  385.211 
and  18  CFR  385.214).  All  such  motions 
or  protests  should  be  filed  on  or  before 
September  13.  1993.  Protests  will  be 
c-onsidered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Any  person  wishing  to  become  a  part 
must  file  a  motion  to  intervene.  Copies 
of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection. 
Lois  D.  Cashell. 
Secretary. 
IFK  Doc  93-21491  Filed  9-2-93;  8:45  am] 

BILLING  OOOC  C717-*t-M 


[Docket  Na  ER93-892-0Oq 

PubUc  Service  Company  oi  Colorado; 
Filing 

August  30.  199 J. 

Take  notice  that  on  August  25.  1993. 
Public  Service  Company  of  Colorado 
tendered  for  filing  an  amendment  to  its 
FERC  Electric  Service  Rate  Schedule. 
FERC  No.  47.  Under  the  proposed 
amendment  Public  Service  is  seeking  to 
revise  the  points  of  delivery  and  levels 
of  power  and  energy  delivered  for  the 
Western  Area  Power  Administration. 
This  amendment  will  have  no  impact  on 
the  rates  for  service  under  this 
agreement. 

Public  Service  requests  an  effective 
date  of  October  1.  1993  for  the  proposed 
amendment. 

Copies  of  the  filing  were  served  upon 
the  Western  Area  Power  Administration 
Loveland  Area  Office,  and  state 
jurisdictional  regulators  which  include 
the  Public  Utilities  Commission  of  the 
State  of  Colorado  and  the  State  of 
Colorado  Office  of  Consumer  Counsel. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion 
to  intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission,  825 
North  Capitol  Street  NE.,  Washington, 
DC  20426.  in  accordance  with  Rules  211 
and  214  of  the  Commission's  Rules  of 
Practice  and  Procedure  (18  CFR  385.211 
and  18  CFR  385.214).  All  such  motions 
or  protests  should  be  filed  on  or  before 
September  13. 1993.  Protests  will  be 
considered  by  the  Commission  in 
determining  the  appropriate  action  to  b<! 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  Copies 
of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection. 
Lois  D.  CasheU. 
.SVrrefory. 

IFK  Doc.  93-21492  Filed  9-2-93;  8:45  am] 
BtLUNG  COOC  cnr-M-M 

[Docket  No.  ER93-894-000] 

Puget  Sound  Power  &  Light  Co.;  Filing 

August  30.  1993. 

Take  notice  that  on  August  25,  1993, 
Puget  Sound  Power  &  Light  Company 
(Puget)  tendered  for  filing  the  agreement 
for  Purt;hase  and  Sale  of  Power  (the 
Agreement),  dated  as  of  August  1.  1993. 
between  Puget  and  Public  Utility 
District  No.  1  of  Douglas  County  (the 
District). 

Puget  states  that  the  Agreement 
relates  to  the  sale  and  purchase  of  on- 
peak  capacity  and  associated  energy  and 


the  off-peak  return  of  energy.  A  copy  of 
the  filing  was  served  upon  the  District. 
Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  nwtion 
to  intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission.  825 
North  Capitol  Street  NE..  Washington. 
DC  20426.  in  accordance  with  Rules  211 
and  214  of  the  Commission's  Rules  of 
Practice  and  Procedure  (18  CFR  385.211 
and  18  CFR  385.214).  All  such  motions 
or  protests  should  be  filed  on  or  before 
September  13.  1993.  Protests  will  be 
considered  by  the  Commission  in 
determining  the  appropriate  aciion  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  prw:eeding. 
Any  person  wishing  to  be<;ome  a  party 
must  file  a  motion  to  intervene.  Copies 
of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection. 
Lois  D.  Cashell. 
Sfcrvtary. 
IFK  Doc.  93-21490  Filed  9-2-93;  8:45  am] 

BILLIMG  CODE  6717-01-M 


[Docket  Na  EG93-7t-000] 

Red  Lake  Energy  Partners,  Application 
for  Determination  of  Exempt  Wtiolesale 
Generator  Status 

August  3U.  1993. 

On  August  25,  1993  Red  Lake  Energy 
Partners  ("Red  Lake"  or  "Applicant  ").  a 
partnership  with  its  business  office  at 
c/o  Polsky  Energy  Corporation.  650 
Dundee  Road,  suite  170.  Northbrook. 
Illinois  B0062.  filed  with  the  Federal 
Energy  Regulatory  Commission  an 
application  for  determination  of  exempt 
wholesale  generator  status  pursuant  to 
part  .365  of  the  Cx)mmission's 
regulations.  Red  Lake  is  an  Illinois 
general  partnership  formed  to  own  and 
operate  an  electric  generating  facility 
near  Red  Lake,  Arizona  and  sell  elec;tric 
power  exclusively  at  wholesale. 

Any  i>erson  desiring  to  be  heard 
concerning  the  application  for  exempt 
wholesale  generator  status  should  file  a 
motion  to  intervene  or  comments  with 
the  Federal  Energ>'  Regiilatory 
Commission,  825  North  Capitol  Street 
NE..  Washington.  DC  20426.  in 
accordance  with  Setitions  385.211  and 
385.214  of  the  Commission's  Rules  of 
Practice  and  Procedure.  The 
Commission  will  limit  its  consideration 
of  comments  to  those  that  concern  the 
adequacy  or  accuracy  of  the  application. 
All  such  motions  and  comments  should 
be  filed  on  or  before  September  20.  1993 
and  must  be  served  on  Ai>plicant.  Any 
person  wishing  to  become  a  party  must 
file  a  motion  to  intervene.  Copies  of  this 
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filing  are  on  file  with  the  Commission 
and  are  available  for  public  inspection. 
Uis  D.  CasheU. 

Secretary. 

|FR  Doc.  93-21495  Filed  9-2-93;  8:45  am] 

BiLUNC  CODE  CTIT-OI-M 

Pocket  No.  EG93-72-000] 

Tenaska  Washington  Partners  11,  LP.; 
Application  for  Determination  of 
Exempt  Wholesale  Generator  Status 

August  30, 1993. 

On  August  26, 1993,  Tenaska 
Washington  Partners  II.  L.P.,  a  limited 
partnership  formed  under  the  laws  of 
the  State  of  Washington  with  offices  at 
407  North  117  Street,  Omaha,  Nebraska 
68154  filed  with  the  Federal  Energy 
Regulatory  Commission  an  application 
for  determination  of  exempt  wholesale 
generator  status  pursuant  to  part  365  of 
the  Commission's  Regulations. 

Applicant  is  proposing  to  construct, 
own  and  operate  an  independent  power 
production  facility  in  the  Frederickson 
Industrial  Area  in  Pierce  County  near 
Tacoma,  Washington.  Major  plant 
equipment  will  consist  of  one 
combustion  turbine-generator,  one  heat 
recovery  steam  generator  with 
supplemental  firing  capability,  and  one 
steam  turbine-generator  with  a  nominal 
net  plant  output  of  248  MW.  The  initial 
fuel  supply  for  the  facility  will  be 
natural  gas.  No.  2  fuel  oil  will  be  used 
as  a  back-up  fuel  supply.  Net  electric 
energy  will  be  sold  to  the  Bonneville 
Power  Administration. 

According  to  the  applicant,  upon 
completion  of  construction,  Applicant 
will  be  engaged  directly  and  exclusively 
in  the  business  of  owning  and  operating 
the  facility  and  selling  electric  energy  at 
wholesale.  No  rate  or  charge  for.  or  in 
conne<;tion  with,  the  construction  of  the 
Facility  or  for  electric  energy  produced 
by  the  Facility  was  in  effect  under  the 
laws  of  any  state  as  of  the  date  of 
enactment  of  Section  32  of  the  Public 
Utility  Holding  Company  Act. 

Any  person  desiring  to  be  heard 
concerning  the  application  for  exempt 
wholesale  generator  status  should  file  a 
motion  to  intervene  or  comments  with 
the  Federal  Energy  Regulatory 
Commission.  825  North  Capitol  Street 
NE..  Washington,  DC  20426,  in 
accordance  with  §§385.211  and  385.214 
of  the  Commission's  Rules  of  Practice 
and  Procedure.  The  Commission  will 
limit  its  consideration  of  comments  to 
those  that  concern  the  adequacy  or 
accuracy  of  the  application.  All  such 
motions  and  comments  should  be  filed 
on  or  before  September  20,  1993  and 
must  be  served  on  Applicant.  Any 


person  wishing  to  bee  Dnre  a  party  must 

file  a  motion  to  intervene.  Copies  of  this 

filing  are  on  file  with  he  Conunission 

and  are  available  for  { ublic  inspection. 

Lois  D.  Cashell, 

Secretary. 

[PR  Doc.  93-21494  Filec  9-2-93;  8;45  ami 

BILUNG  COM  nu-9y-*t 

Office  of  Fossil  Energy 
[FE  Docket  No.  93-6»-HG] 

Conoco,  Inc.;  Order  Granting  Blanket 
Authorization  To  Imf  <)r.  and  Export 
Natural  Gas  From  and  t?  Mexico,  and 
To  Export  Liquefied  4a"ural  Gas  to  Any 
Foreign  Country 

agency:  Office  of  Fojsil  Energy,  DOE. 
ACTION:  Notice  of  order. 

SUMMARY:  The  Office  of  Fossil  Energy  of 
the  Department  of  Energy  gives  notice 
that  it  has  issued  an  order  granting 
blanket  authorization  to  Conoco,  Inc. 
(Conoco)  to  import>«pd  export  natural 
gas  from  and  to  Mexico,  and  to  export 
liquefied  natural  gas  fLNG)  to  any 
foreign  country.  The  voiume  imported 
and  exported  would  not  exceed  a 
combined  total  of  50  Bcf  over  a  two-year 
period  beginning  on  he  date  of  the  first 
delivery  of  either  imjorts  or  exports. 

This  order  is  avails ble  for  inspection 
and  copying  in  the  O  Tice  of  Fuels 
Programs  Docket  Room,  3F-056, 
Forrestal  Building.  1(  00  Independence 
Avenue  SW..  Washington,  DC  20585, 
(202)  586-9478.  The  lot:ket  room  is 
open  between  the  ho  irs  of  8  a.m.  and 
4:30  p.m.,  Monday  through  Friday, 
except  Federal  bolid(  ys. 

Issued  in  Wasiiington  DC  on  August  27. 
1993. 

Clifford  P.  Tomaszewski, 
Director,  Office  ofNatui  il  Gas.  Office  of  Fuels 
Programs.  Office  ofFoss  7  Energy. 
|FR  Doc.  93-21582  Filec  9-2-93;  8;45  ami 

BILUNG  CODE  64S0-01-M 


ENVIRONMENTAL  P«5TECTK)N 
AGENCY 

[FRL-4703-5] 

Agency  Information  Collection 
Activities  Under  OMI I  Review 

AGENCY:  Environmen  al  Protection 

Agency  (EPA). 

ACTION:  Notice.  

SUMMARY:  In  complia  ice  with  the 
Paperwork  Reductior  Act  (PRA)  (44 
U.S.C.  3501  et  seq.),  t  lis  notice 
announces  the  Office  of  Management 
and  Budget's  (OMB)  lesponses  to 
Agency  PRA  clearance  requests. 


FOR  FURTHER  INFORMATION  CONTACT: 
Sandy  Farmer  (202)  260-2740. 
SUPPt.EMENTARY  INFORMATION: 

OMB  Responses  to  Agency  PRA 
Clearance  Requests 

OMB  Approvals 

EPA  ICR  No.  1642.01;  Special  Data 
Call-in  Notice  to  Certain  Pesticide 
Registrants  Requiring  Replacement  of 
Craven  Laboratory  Generated  Data 
Previously  Submitted  in  Support  of 
Existing  Tolerances  or  Registrations; 
was  approved  07/08/93;  OMB  No.  2070- 
0130;  expires  07/31/96. 

EPA  ICR  No.  0277.06;  Incentives  for 
Development  and  Registration  of 
Reduced  Risk  Pesticides— HFRA 
Section  3-{Amendment  to  the 
Registration  Program);  was  approved  07/ 
12/93;  OMB  No.  2070-0060;  expires  11^ 
30/93. 

EPA  ICR  No.  0783.15;  R^ulations  for 
Cold  Temperature  Carbon  Monoxide 
Emissions  from  Gasoline-Fueled  Light- 
Duty  Vehicles  and  Light-Duty  Trucks: 
was  approved  07/20/93;  OMB  No.  2060- 
0104;  expires  06/30/95. 

EPA  ICR  No.  0818.05;  Hazardous 
Waste  Industry  Studies;  was  approved 
07/21/93;  OMB  No.  2050-0042:  expires 
07/31/96. 

EPA  ICR  No.  1081.04;  NESHAP  for 
Inorganic  Arsenic  Emissions  from  Glass 
Manufacturing  Plants — Part  61  Subpart 
N;  was  approved  07/21/93;  OMB  No. 
2060-0043;  expires  07/31/96. 

EPA  ICR  No.  1241.05;  Suspended  and 
Cancelled  Pesticide  Products:  Claim  for 
Indemnification;  was  approved  07/26/ 
93;  OMB  No.  2070-0071:  expires  07/31/ 
96 

EPA  ICR  No.  0232.06;  Lead  Additive 
Report  for  Refineries  and  Importers 
Lead  Additive  Report  for  Manufacturing 
Facility  or  Site;  was  approved  07/27/93; 
OMB  No.  2060-0066;  expires  07/31/96. 

EPA  ICR  No.  0163.05;  TSCA 
Inspection-Related  Forms;  was 
approved  07/26/93;  OMB  No.  2070- 
0007;  expires  07/31/96. 

EPA  ICR  No.  0601.04;  Annual  Report 
on  Conditional  Registrations,  Federal 
insecticide.  Fungicide,  and  Rodenticide 
Act  (FIFRA)— Section  29;  was  approved 
07/28/93;  OMB  No.  2070-0026;  expires 
07/31/96. 

EPA  ICR  No.  1644.01;  1993  Waste 
Treatment  Industry  Phase  II:  Landfills 
Screener  Survey,  1993  Waste  Treatment 
Industr>  Phase  II:  Incinerators  Screener 
Survey;  was  approved  08/03/93;  OMB 
No.  2040-^162;  expires  08/31/96. 

EPA  ICR  No.  0994.05;  Beach  Closing 
Survey  Report  on  the  Great  Lakes;  was 
approved  08/04/93;  OMB  No.  2090- 
0003:  expires  08/31/96. 

EPA  ICR  No.  0998.04-  NSPS  for 
SOCMI  Air  Oxidation  and  Distillation 
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Processes.  Subparts  III  and  NNN, 
Reporting  and  Recordkeeping;  was 
approved  08/05/93;  0MB  No.  2060- 
0197;  expires  08/31/96. 

EPA  ICR  No.  1442.05;  Land  Disposal 
Restrictions  for  Ignitable  and  Corrosive 
Characteristic  Wastes  whose  Treatment 
Standards  were  Vacated;  was  approved 
08/09/93;  OMB  No.  2050-0085;  expires 
11/30/95. 

EPA  ICR  No.  1131.04;  NSPS  for  New 
Stationary  Sources.  Glass  Manufacturing 
Plants — Subpart  CC;%vas  approved  08/ 
11/93;  OMB  No.  2060-0054;  expires  08/ 
31/96. 

EPA  ICR  No.  0983.04;  NSPS  for 
Equipment  Leaks  of  VOC  in  Petroleum 
Refineries  Information  Requirements — 
Subpart  GGG;  was  approved  08/11/93; 
OMB  No.  2060-0067;  expires  08/31/96. 

EPA  ICR  No.  1645.01;  EPA  Former 
Employee  Survey;  was  approved  08/11/ 
93;  OMB  No.  2030-0032;  expires  08/31/ 
96. 

EPA  ICR  No.  1595.02;  Respon.se 
Action  Contractor  Indemnification  Final 
Guidelines;  was  approved  08/18/93; 
OMB  No.  2050-0129;  expires  04/30/96. 

EPA  ICR  No.  1139.04;  Consent  Orders 
and  Test  Rule  Exemptions.  TSCA 
Section  4  Test  Rules:  was  approved  08/ 
13/93;  OMB  No.  2070-0033;  expires  08/ 
31/96. 

EPA  ICR  No.  1541.04;  National 
Emission  Standards  for  Hazardous  Air 
Pollutants  (NESHAP).  Benzene  Waste 
Operations — Subpart  FF  of  Part  61;  was 
approved  08/10/93;  OMB  No.  2060- 
0183;  expires  08/31/96. 

EPA  ICR  No.  0011.07;  Selective 
Enforcement  Auditing  Reporting  and 
Recordkeeping  Requirements  (Large 
Non-Road  Compression  Ignition  Engine 
Proposal);  was  approved  07/21/93;  OMB 
No.  2060-0064;  expires  03/31/96. 

EPA  ICR  No.  0010.05;  Information 
Requirements  for  Importation  of 
Nonconforming  Vehicles  (Non-Engme 
Trading  &  Banking  Proposal)  was 
approved  07/21/93;  OMB  No.  206O- 
0095:  expires  03/31/94. 

EPA  ICR  No.  0783.18;  Light  Duty 
Certification  Short  Test  and  Revised 
Emission  Performance  Warranty  Test 
Procedures;  was  approved  08/02/93; 
OMB  No.  2060-0104;  expires  06/30/95. 

EPA  ICR  No.  0095.05;  Pre- 
Certification  and  Testing  Exemption, 
Reporting  and  Recordkeeping 
Requirements  (Non-Road  Engine 
Proposal);  OMB  No.  2060-0007;  expires 
03/31/96. 

OMB  Extension  of  Expiration  Dates 

EPA  ICR  No.  1039;  Monthly  Progress 
Reports;  OMB  No.  2030-0005; 
expiration  date  was  extended  to  03/31/ 
94. 


EPA  ICR  No.  0277;  Incentives  for 
Development  and  Registration  of 
Reduced  Risk  Pesticides;  OMB  No. 
2070-0060;  expiration  date  extended  to 
02/28/94. 

Dated:  August  30. 1993. 
Paul  Lapsley. 

Director.  Regulatory  Management  Division. 
|FR  Doc.  93-21556  Filed  9-2-93;  8:45  am) 
BILUNC  cooe  6seo-60-f 


[FRL-4725-31 

Clean  Air  Act;  Acid  Rain  Provisions 

AGENCY:  Environmental  Protection 
Agency  (EPA). 

ACTION:  Notice  of  final  permits. 

SUMMARY:  The  U.S.  Environmental 
Protection  Agency  [EPA|  is  issuing  five- 
year  Acid  Rain  permits,  according  to  the 
Acid  Rain  Program  regulations  (40  CFR 
part  72),  to  the  following  10  utilitv 
plants:  Crist  in  Florida:  Baillv.  Clifty 
Creek,  F  B  Culley,  Frank  E  Ratts, 
Michigan  City,  and  Warrick  in  Indiana; 
Jack  Watson  in  Mississippi;  and  Kyger 
Creek  and  Walter  C  Beckjord  in  Ohio. 
FOR  FURTHER  INFORMATION  CONTACT: 
For  plants  in  Florida  and  Mississippi: 
Brian  Heals  at  (404)  347-5014.  Air 
Pesticides  and  Toxics  Management 
Division,  EPA  Region  4,  345  Courtland 
Ave.  NE..  Atlanta.  GA  30365. 

For  plants  in  Indiana:  Patrick  Gimino 
at  (312)  353-«651.  Air  and  Radiation 
Division,  EPA  Region  5,  77  West 
Jackson  Blvd.  (A-18J).  Chicago,  IL 
60604. 

For  plants  in  Ohio:  Franklin 
Echevarria  at  (312)  886-9653,  at  the 
EPA  Region  5  address  above. 

Dated:  August  30, 1993. 
Renee  M.  Rico, 

Acting  Director,  Acid  Rain  Division,  Office 
of  Atmospheric  Programs.  Office  of  Air  and 
Radiation. 

IFR  Doc.  93-21557  Filed  9-2-93:  8:45  am) 

BILUNG  CODE  S5eO-40-M 


(ER-FRL-4624-3) 

Environmental  Impact  Statements  and 
Regulations;  Availability  of  EPA 
Comments 

Availability  of  EPA  comments 
prepared  August  16.  1993  through 
August  20. 1993  pursuant  to  the 
Environmental  Review  Process  (ERP). 
under  Section  309  of  the  Clean  Air  Act 
and  Section  102(2)(c)  of  the  National 
Environmental  Policy  Act  as  amended. 
Requests  for  copies  of  EPA  comments 
can  be  directed  to  the  Office  of  Federal 
Activities  at  (202)  260-5076. 


An  explanation  of  the  ratings  assigned 
to  draft  environmental  impact 
statements  (EISs)  was  published  in  FR 
dated  April  10,  1993  (58  FR  18392). 

Draft  EISs 

■ERP No.  D-AFS-F65019-MN    Rating 
LOl,  Superior  National  Forest  Land  and 
Resource  Management  Plan.  Adoption 
of  Boundary  Waters  Canoe  Area 
(BWCA)  Wilderness  Management  Plan, 
Implementation.  Cook.  Lake  and  St. 
Louis  Counties.  MN. 

Summary:  EPA  had  no  objections  to 
implementation  of  the  preferred 
alternative. 

ERP  No.  D-AFS-L01008-OR    Rating 
EC2,  Bomite  Underground  Copper  Mine 
Project,  Construction  and  Operation. 
Approval  of  Plan  of  Operation.  Special- 
Use-Permit.  NPDES  Permit  and  COE 
Section  404  Permit.  Willamette  National 
Forest.  Detroit  Ranger  District,  Marion 
County,  OR. 

Summary:  EPA  expressed 
environmental  concerns  based  on  the 
potential  for  adverse  effects  on  surface 
water  quality,  and  wetlands.  Additional 
information  and  clarification  is 
requested  on  water  quality  mitigation 
measures  and  potential  ground  water 
impacts. 

ERP  No.  D-AFS-L65197-AK    Rating 
E02,  Campbell  Timber  Sale, 
Implementation.  Tongass  National 
Forest.  Stikine  Area.  AK. 

Summary:  EPA  expressed 
environmental  objections  with  the  sale's 
impact  on  water  quality  from 
construction  and  operation  of  log 
transfer  facilties.  EPA  also  expressed 
concerns  about  the  process  to  ensure 
that  the  Alaska  Water  Quality  Standards 
will  be  met.  Additional  information  is 
needed  on  effectiveness  monitoring 
from  the  water  quality  effects  of  timber 
harvest  on  road  construction. 
Information  on  the  effects  of  alternative 
log  transfer  facilities  is  also  needed. 

ERP  No.  D-FHW-D5001 1-\W 
Rating  EC2.  Harpers  Ferry  Statewide 
Bridge  Replacement  and  Upgrading 
Project.  Improvements.  US  340  over  the 
Shenandoah  River  in  the  vicinity  of 
Harpers  Ferry  National  Historical  Park. 
Funding  and  COE  Section  404  Permit. 
Jefferson  County,  WV. 

Summary:  EPA  expressed 
environmental  concerns  regarding  the 
potential  new  impacts  to  streams  and 
adjacent  riparian  areas  and  potential 
water  quality  impacts. 

ERPNO.D-FHW-L40185-WA    Rating 
EC2,  WA-520  Corridor  Improvements. 
Construction  and  Reconstruction, 
between  104th  Avenue  N.E.  and  West 
Lake  Sammamish  Parkway  (Formerly 
VVA-901).  Funding  and  COE  Section 
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404  Permit,  the  Cities  of  Bellevue  and 
Redmond.  King  County.  WA. 

Summary:  EPA  expressed 
environmental  concerns  regarding  the 
proposed  project's  potential  impacts  to 
sites  containing  hazardous  waste  and  to 
surfar*  water  quality  and  project  TIP 
conformity  analysis.  Accordingly.  EPA 
requested  that  the  Hnal  EIS  provide 
additional  information  to  address  these 
issues. 

EBP  No.  D-FBC-B05182-NH    Rating 
EC2.  Upper  Androscoggin  River  Basin 
Hydroelectric  Projects.  Issuance  of  New 
Licenses/Relicensing  for  Operation  of 
Seven  Hydroelectric  Projects,  Coos 
County,  NH. 

Summary:  EPA  recommended  that  in 
the  FEIS  that  the  Federal  Energy 
Regulatory  Commission  expand  the 
scope  of  environmental  analysis  to 
include  upstream  regulating  reservoirs, 
evaluation  of  energy  conservation  as  an 
alternative  to  the  proposed  action,  a 
river  basin-wide  evaluation  of 
cumulative  impacts  and  an  analysis  of 
environmental  impacts  from  all  the 
alternatives  presented.  EPA  also 
commented  on  the  possible  violation  of 
water  quality  standards  and  the 
potential  for  adverse  impacts  to 
wetlands  and  other  aquatic  resources 
from  the  proposed  action. 

EBP  No.  D-USN-Dl  1020-MD    Rating 
EC2,  Naval  Air  Warfare  Center  Aircraft 
Division  Base  Realignment.  Naval  Air 
Station  Patuxent  River,  St.  Mary's, 
Calvert  and  Charles  Counties.  MD. 

Summary:  EPA  requested  that  the 
final  EIS  include  more  detail  on 
electromagnetic  fields,  farmland  and 
wetlands. 

Final  EISs 

EBP  No.  F-AFS-L65 1 46-OB    Spirit 
Fire  Recovery  Project.  Harvest  Timber 
and  Road  Construction,  High  Spirit  Fire 
Area,  Willamette  National  Forest. 
Oakridge  Ranger  District,  Lane  County. 
OR. 

Summary:  EPA  had  no  environmental 
objections  to  the  preferred  alternative  as 
it  is  described  in  the  final  EIS.  No 
formal  letter  was  sent  to  the  preparing 
agency. 

EBP  No.  F-UAF-LllOl 7-AK 
Ionospheric  Research  Facility  for  the 
High  Frequency  Active  Auroral 
Research  Program,  Construction  and 
Operation.  Site  Selection.  COE  Section 
404  Permit  and  NPDES  Permit.  AK. 

Summary:  Review  of  the  Final  EIS  has 
been  completed  and  the  project  found  to 
be  satisfactory.  No  formal  letter  was  sent 
to  the  preparing  agency. 

EBP  No.  FB-AFS-D65010-00    George 
Washington  National  Forest,  Oil  and 
Gas  Land/Resource  Management  Plan 


Revised.  Alleghany  Fro  it  Lease  Area, 
several  Counties,  WV  and  VA. 

Summary:  EPA  gener  illy  agreed  with 
the  preferred  altemativi  however  we 
remain  concerned  regar  jing  cumulative 
impacts  assessment,  no  ipoint  source 
pollution  controls  to  ha  )itat 
fragmentation  and/or  d'  gradation. 

EBP  No.  FS-AFS-L6^  1 4  7-AK 
Bohemia  Mountain  Timber  Sales, 
Implementation,  Updatxl  Information 
to  Limit  Alternatives  Ic  'hose  that 
would  not  impact  Potential 
Recommendation  of  Du  ican  Salt  Chuck 
Creek  for  Inclusion  in  tie  National  Wild 
and  Scenic  River  Systen  and  COE 
Permit  Issuance,  Tongas  s  National 
Forest,  Stikine  Area,  AK . 

Summary:  EPA  aihtii  ued  to  have 
concerns  with  the  efiecX  of  the  action 
alternatives  on  water  cuility  and 
fisheries.  EPA  believes  t  lat  the  lack  of 
a  detailed  water  quality  "nonitoring  plan 
may  make  it  difficult  to  ensure  that 
Alaska  Water  Quality  Stindards  will  be 
met  and  demonstrate  th:  t  beneficial 
uses  are  protected. 

Dated:  August  31. 1993. 
William  D.  Dickerson, 

Deputy  Director.  Office  ofF  ■deral  Activities. 
|FR  Doc.  93-21587  Filed  9-  2-93;  8:45  ami 

8M.LJNG  COOC«6eO  80  U 


[ER-FRL-4624-2] 

Environmental  Impaci  S  taten>ents; 
Notice  of  Availability 

Responsible  Agenc':  ( 'ffice  of  Federal 
Activities,  General  In  "on  nation  (202) 
260-5076  or  (202)  260-5  375.  Weekly 
receipt  of  Environmental  Impact 
Statements  Filed  August  23, 1993 
Through  August  27, 199:  Pursuant  to  40 
CFR  1506.9. 

EIS  No.  930298.  DRAFT  ^1S,  FHW,  TX, 
US  82  Highway  (East-\  /est  Freeway  in 
the  City  of  Lubbock)  T  ansportation 
Improvements  from  Southwest  of 
Loop  289  to  East  of  1-27  and 
Relocation  of  the  Seagiaves, 
Whiteface  and  LubbocI  Railroad, 
Funding  and  Right-of-Way  Grant, 
Lubbock  County,  TX,  E  ue:  October 
18. 1993,  Contact:  John  E.  Inabinet 
(512) 482-5988. 
EIS  No.  930299.  DRAFT  US,  GSA,  CA, 
Ronald  Reagan  Federal  Building — 
United  States  Courthoi  se.  Site 
Selection  and  Construe  ion  in  the 
Central  Business  Area  f  nd  Approval 
of  Permits,  Qty  of  Santi  Ana,  Orange 
County,  CA,  Due:  Octolwr  18, 1993, 
Contact:  Mitra  K.  Nejad  (415)  744- 

EISN^^0300,  FINAL  E.S,  AFS,  OR, 
SaffTiam  Pass  Demo  Project, 
Harvesting  Timber  and  Road 


Construction,  Willamette  National 
Forest,  McKenzie  Ranger  District, 
Linn  County.  OR,  Due:  October  04, 
1993.  Contact:  )oe  Zook  (503)  822- 
3381. 

EIS  No.  930301.  HNAL  EIS.  NOA.  MA, 
Stellwagen  Bank  National  Marine 
Sanctuary,  Implementation, 
Designation  and  Management  Plan, 
Boston,  MA,  Due:  October  04. 1993, 
Contact:  Randall  Schneider  (301)  713- 
3132. 

EIS  No.  930302.  HNAL  SUPPLEMENT. 
DOE,  CA.  Petroleum  Production  at 
Maximum  Efficient  Rate,  Naval 
Petroleum  Reserve  No.  1,  Continued 
Operation,  Updated  Information,  Elk 
Hills.  Kern  County,  CA,  Due:  October 
18,  1993,  Contact:  James  C  Killen 
(805) 763-6038. 

EIS  No.  930303,  HNAL  EIS,  AFS,  ID, 
Salmon  River  Road  Improvement 
Project,  Development  Road  No.  30 
from  North  Fork  to  Com  Creek, 
Salmon  National  Forest,  North  Fork 
Ranger  District.  Custer  and  Lemhi 
Counties,  ID.  Due:  October  04,  1993. 
Contact:  Rogers  Thomas  (208)  865- 
2393. 

EIS  No.  930304fFWAL  EIS,  FRC.  FL, 
MS,  AL,  LA.  Florida  Gas 
Transmission  Phase  III  Expansion 
Project.  Construction  and  Operation, 
Special  Use  Permits,  Section  10  and 
404  Permits  and  NPDES  Permit, 
extending  through  FL,  AL,  MS  and 
LA.  Due:  October  04.  1993.  Contact: 
Mark  Jensen  (202)  208-1121. 

Amended  Notices 

EIS  No.  910304.  DRAFT  EIS.  BOP,  DC. 
Washington,  DC  Metropolitan 
Detention  Center  (MDC), 
Construction/Operation.  Qty  of 
Washington,  DC,  Due:  October  21. 
1991,  Contact:  Patricia  K.  Sledge  (202) 
514-6470.  Published  FR  08-29-91— 
OfTjcially  Canceled  by  Preparing 
Agency. 
Dated:  August  31. 1993. 

William  D.  Dickenon, 

Deputy  Director,  Office  of  Federal  Activities 

jFR  Doc.  93-21588  Filed  9-2-93,  8:45  ami 

BtLLrNG  OOOE  6S60-SO-U 

[FRL-4725-21 

Open  Scientific  Meeting  on  Carpet 
Emissions,  Part  I:  Animal  Testing 

AGENCY:  U.S.  Environmental  Protection 

Agency. 

ACTION:  Notice  of  public  meeting. 

SUMMARY:  EPA  is  convening  an  open 
meeting  of  scientists,  including  four 
indejMjndent  scientific  peer  reviewers, 
to  help  the  Agency  gain  a  better 
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understanding  of  existing  and  new  data 
that  pertain  to  the  use  of  a  laboratory 
procedure  for  testing  the  effects  of 
carpet  emissions  on  laboratory  mice. 
This  meeting  is  part  of  an  ongoing  effort 
to  gather  data  and  information  that  will 
assist  EPA  in  determining  steps 
necessary  to  understand  concerns  about 
carpet. 

DATES:  The  meeting  has  been  scheduled 
for  September  15,  1993.  The  meeting 
will  start  at  9  a.m.  and  end  at 
approximately  5  p.m.  It  will  be  open  to 
the  public,  subject  to  availability  of 
space. 

ADDRESSES:  The  meeting  will  be  held  at 
the  Ritz  Carlton  Pentagon  City,  1250  S. 
Hayes  Street,  Arlington,  VA  22202,  Tel. 
(703) 415-5000. 

FOfl  FURTHER  INFORMATION  CONTACT: 
Robert  Dyer.  Health  Effects  Research 
Laboratory  (MD  51  A),  Office  of  Research 
and  Development,  Environmental 
Protection  Agency,  86  Alexander  Drive, 
Research  Triangle  Park,  North  Carolina, 
27711. 

SUPPLEMENTARY  INFORMATION:  The 
public  and  the  scientific  community  are 
becoming  increasingly  aware  of 
concerns  over  potential  health  effects 
caused  by  exposure  to  indoor  sources  of 
pollutants.  EPA  has  statutory  authority 
under  title  IV  of  the  Superfund 
Amendments  and  Reauthorization  Act 
to  conduct  research  on  this  and  other 
indoor  air  issues. 

In  1992,  an  independent  testing 
laboratory,  Anderson  Laboratories,  Inc. 
(AL),  reported  test  results  indicating 
that  pulmonary  irritation,  neurotoxicity, 
and  in  some  cases  death  were  seen  in 
laboratory  mice  exposed  to  carpet 
emissions.  To  better  understand  these 
findings,  EPA  conducted  a  formal  study 
to  replicate,  in  parallel  testing  with  AL. 
the  reported  findings.  The  results  of  the 
EPA  tests  were  reported  in  May  of  1993. 
They  indicate  that  EPA  did  not  replicate 
the  AL  findings.  The  caliber  of  EPA's 
scientific  effort  was  affirmed  to  adhere 
to  good  laboratory  practices  and  to  be  of 
the  highest  scientific  quality  as 
determined  by  independent  peer 
reviewers  who  evaluated  the  study 
design,  resulting  data,  and  conclusions. 

In  the  interim,  several  other 
laboratories  in  academia  and  industry 
have  independently  conducted  studies 
to  replicate  the  AL  findings.  In  addition, 
both  EPA  and  AL  have  gained 
additional  experience  in  using  the 
procedure. 

At  the  September  15  meeting, 
scientists  with  working  knowledge  in 
using  this  laboratory  procedure  will 
present  data  and  summarize  their 
experience  related  to  carpet  emissions 
before  four  invited  scientific  peers. 


These  scientists  will  be  a.sked  to  join  in    . 
subsequent  discussions  about  this 
laboratory  procedure,  the  resulting  data, 
and  their  implication  for  future 
research.  The  meeting  will  provide  a 
period  for  public  questions.  A  second 
meeting  is  planned  for  an  as-yet- 
undetermined  date  to  discuss  carpet- 
related  health  complaints  reported  by 
affected  individuals.  This  meeting  will 
include  participation  by  government 
scientists,  physicians  involved  in  the 
diagnosis  and  treatment  of  these 
reported  health  complaints,  scientists 
from  other  disciplines,  and 
representatives  from  the  carpet  industry. 
The  goal  of  this  second  meeting  will  be 
to  identify  future  research  that  is  needed 
to  gain  a  better  understanding  of  the 
nature  and  causes  of  reported  health 
complaints  from  exposure  to  carpet. 
Once  a  date  and  location  are 
determined,  EPA  will  announce  this 
meeting  in  the  Federal  Register. 

EPA  nas  invited  four  independent 
peer  reviewers  and  other  scientists  with 
hands-on  experience  with  this 
laboratory  procedure  to  participate  in 
discussions.  The  meeting  will  be  open 
and  provide  a  period  for  public 
questions.  Eastern  Research  Group,  Inc.. 
an  EPA  contractor,  is  providing 
logistical  support  for  the  workshop.  For 
further  information  on  technical  issues, 
contact  the  Health  Effects  Research 
Laboratory  as  noted  above.  For  further 
information  on  the  meeting,  or  to 
register  to  attend,  contact  Elaine 
Brenner,  Eastern  Research  Group,  Inc.. 
110  Hartwell  Avenue,  Lexington,  MA 
02173,  Telephone:  (617)  674-7334. 

Dated:  August  27,  1993. 
Gary  J.  Foley. 

Acting  Assistant  Administrator  for  Research 

and  Development. 

IFR  Doc.  93-21558  Filed  9-2-93:  8:45  ami 

BILUNG  CODE  eS«0-6<M> 

[OPPTS-80016A;  FRL-4645-3] 

TSCA  Section  8(e);  Notice  of 
Clarification  and  Solicitation  of  Public 
Comment 

AGENCY:  Environmental  Protection 
Agency  (EPA). 

ACTION:  Notice  of  clarification;  extension 
of  comment  period. 

SUMMARY:  This  Notice  extends  by  45 
days  the  solicitation  of  public  comment 
on  certain  refinements  to  EPA's  policy 
concerning  the  mandatory  reporting  of 
information  under  section  8(e).  the 
"substantial  risk"  information  reporting 
provision  of  the  Toxic  Sub.stances 
Control  Act  (TSCA).  15  U.S.C.  2601  et 
seq,  (July  13.  1993.  58  FR  37735). 


Specifically,  comments  are  sought  on 
EPA's  section  8(e)  policy  refinements 
concerning  mandatory  reporting  of 
information  on  the  release  of  chemical 
substances  to,  and  the  detection  of 
chemical  substances  in,  environmental 
media.  Comments  are  also  sought  on 
specific  refinements  made  to  EPA's 
policy  concerning  the  reporting 
deadline  for  written  "sub.stantial  risk" 
information  and  the  circumstances 
under  which  certain  information  need 
not  be  reported  to  EPA  under  section 
8(e)  of  TSCA.  EPA  is  extending  the 
comment  period  because  it  has  received 
request  from  several  commenters  asking 
that  additional  time  be  given  for  the 
formulation  and  submission  of 
comments. 

DATES:  Written  comments  on  the 
reporting  guidance  must  be  received  by 
EPA  no  later  than  October  28,  1993. 
ADDRESSES:  All  comments  should 
reference  the  docket  number  "OPPTS- 
80016"  and  must  be  transmitted  in 
triplicate  to:  U.S.  Environmental 
Protection  Agency,  OPPT  Document 
Control  Officer,  Attn:  TSCA  Document 
Receipts  (TS-790),  ETG-99,  401  M  St.. 
SW.,  Washington,  DC  20460. 
FOR  FURTHER  INFORMATION  CONTACT: 
Susan  B.  Hazen,  Director, 
Environmental  Assistance  Division  (TS- 
799),  Office  of  Pollution  Prevention  and 
Toxics,  Environmental  Protection 
Agency,  401  M  St.,  SW.,  Washington, 
DC  20460,  (202)  554-1404,  TDD:  (202) 
554-0551. 

Dated:  August  27.  1993. 
Susan  H.  Wayland. 

Acting  Assistant  Administrator  for 
Prevention.  Pesticides  and  Toxic  Substances. 

IFR  Doc.  93-21555  Filed  9-2-93:  8:43  ami 
BILUNG  CODE  6S60-60-F 


FEDERAL  MARITIME  COMMISSION 

Security  for  the  Protection  of  the 
Public;  Financial  Responsibility  To 
Meet  Liability  Incurred  for  Death  or 
Injury  to  Passengers  or  Other  Persons 
on  Voyages;  Issuance  of  Certificate 
(Casualty) 

Notice  is  hereby  given  that  the 
following  has  been  issued  a  Certificate 
of  Financial  Responsibility  to  Meet 
Liability  Incurred  for  Death  or  Injury  to 
Passengers  or  Other  Persons  on  Voyages 
pursuant  to  the  provisions  of  section  2. 
Public  Law  89-777  (46  U.S.C.  817(d)) 
and  the  Federal  Maritime  Commission's 
('  implementing  regulations  at  46  CFR  part 
540.  as  amended:  Club  Med  Sales,  Inc., 
Services  et  Transports  Cruise  Lines  and 
G.I.E.  Mediterranee  Bail,  40  West  57th 
Street,  New  York.  NY  10019. 
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Vessel:  CLUB  MED  I 

Dated:  August  31.1993. 
Joseph  C.  Polking, 
Secretary. 
IFR  Doc.  93-21554  Filed  9-2-93;  8:45  ami 

BILUNG  CODE  673(MI1-M 

FEDERAL  RESERVE  SYSTEM 

Banc  One  Corporation,  et  al.;  Notice  of 
Applications  to  Engage  de  novo  in 
Pennissible  Nonioanking  Activities 

The  companies  listed  in  this  notice 
have  filed  an  application  under  § 
225.23(a)(1)  of  the  Board's  Regulation  Y 
(12  CFR  225.23(a)(1))  for  the  Board's 
approval  under  section  4(c)(8)  of  the 
Bank  Holding  Company  Act  (12  U.S.C. 
1843(c)(8))  and  §  225.21(a)  of  Regulation 
Y  (12  CFR  225.21(a))  to  commence  or  to 
engage  de  novo,  either  directly  or 
through  a  subsidiary,  in  a  nonbanking 
activity  that  is  listed  in  §  225.25  of 
Regulation  Y  as  closely  related  to 
banking  and  permissible  for  bank 
holding  companies.  Unless  otherwise 
noted,  such  activities  will  be  conducted 
throughout  the  United  States. 

Each  application  is  available  for 
immediate  inspection  at  the  Federal 
Reserve  Bank  indicated.  Once  the 
application  has  been  accepted  for 
processing,  it  will  also  be  available  for 
inspection  at  the  offices  of  the  Board  of 
Governors.  Interested  persons  may 
express  their  views  in  writing  on  the 
question  whether  consummation  of  the 
proposal  can  "reasonably  be  expected  to 
produce  benefits  to  the  public,  such  as 
greater  convenience,  increased 
competition,  or  gains  in  efficiency,  that 
outweigh  possible  adverse  effects,  such 
as  undue  concentration  of  resources, 
decreased  or  unfair  competition, 
conflicts  of  interests,  or  unsound 
banking  practices."  Any  request  for  a 
hearing  on  this  question  must  be 
accompanied  by  a  statement  of  the 
reasons  a  written  presentation  would 
not  suffice  in  lieu  of  a  hearing, 
identifj'ing  specifically  any  questions  of 
fact  that  are  in  dispute,  summarizing  the 
evidence  that  would  be  presented  at  a 
hearing,  and  indicating  how  the  party 
commenting  would  be  aggrieved  by 
approval  of  the  proposal. 

Unless  otherwise  noted,  comments 
regarding  the  applications  must  be 
received  at  the  Reserve  Bank  indicated 
or  the  om^s  of  the  Board  of  Governors 
not  later  thkn  September  20. 1993. 

A.  Federal  Reserve  Bank  of  Cleveland 
(John  J.  Wixted.  jr..  Vice  President)  1455 
East  Sixth  Street,  Cleveland,  Ohio 
44101: 

1.  Banc  One  Corporation,  Columbus, 
Ohio;  to  engage  de  novo  through  its 


subsidiary.  Banc  One  Capi  al 
Corporation,  Columbus,  O  lio,  in 
investment  and  financial  advisory 
activities  pursuant  to  §  221  .25(b)(4)  of 
the  Board's  Regulation  Y. 

2.  First  Citizens  BancCcrp,  Sandusky, 
Ohio;  to  engage  de  novo  through  its 
subsidiary,  R.A.  Reynolds  \ppraisal 
Service,  Inc.,  Sandusky,  O  lio,  in 
performing  real  estate  appraisal  services 
pursuant  to  §  225.25(b)(13  of  the 
Board's  Regulation  Y. 

B.  Federal  Reserve  Hani  of  St.  Louis 
(Randall  C.  Sumner,  Vjce  F  resident)  411 
Locust  Street,  St.  Lou  s,  M  ssouri  63166: 

1.  Mid-America  Bancorp,  Louisville, 
Kentucky;  to  engage  de  no^-o  through  its 
subsidiary,  Mid-America  Bank,  Federal 
Savings  Bank,  Pewee  Valley,  Kentucky, 
in  operating  a  savings  asso::iation 
pursuant  to  §  225.25(b)(9);  and  in  the 
sale,  as  agent,  of  credit-related  life  and 
health  insurance  in  connection  with 
loans  made  by  Mid-America  Bank, 
pursuant  to  §  225.25(b)(8)(:)  of  the 
Board's  Regulation  Y.  "These  activities 
will  be  conducted  in  the  State  of 
Kentucky. 

C.  Federal  Reserve  Bank  of  San 
Francisco  (Kenneth  R.  Biming. 
Director.  Bank  Holding Cor.ipany)  101 
Market  Street,  San  Francisco,  California 
94105: 

1 .  The  Sumitomo  Bank,  Limited, 
Osaka,  Japan;  to  engage  de  lovo  through 
its  subsidiary,  Sumitomo  Bank  Capital 
Markets,  Inc.,  New  York,  Nf^w  York,  in 
certain  bank-office  services  related  to 
swaps,  swap  transactions.  i;icluding 
without  limitation  interest  rate  and 
currency  swaps,  and  swap  cerivative 
products  such  as  caps,  floors  and 
collars,  for  third  parties  on  GBCM's 
premises,  and  will  include  lunds 
transfers  and  other  payment  agency 
functions,  rate  settings,  payment 
notification,  cash  reconcilia'ion  and  risk 
reporting.  These  activities  will  be 
conducted  Worldwide. 

Board  of  Governors  of  the  Federal  Reserve 
System.  August  30,  1993. 
Jennifer  J.  )ohnson, 
Associate  Secretary  of  the  Board. 
IFR  Doc.  93-21528  Filed  9-2-93;  8:45  am] 

BH.UNG  CODE  eM(M)1-f 


Corporacion  Bancaria  de  Espana,  et 
al.;  Formations  of;  Acquisltons  by; 
and  Mergers  of  Bank  Holding 
Companies 

The  companies  listed  in  this  notice 
have  applied  for  the  Board's  approval 
under  section  3  of  the  Bank  Holding 
Company  Act  (12  U.S.C.  1842)  and  § 
225.14  of  the  Board's  Regula'ion  Y  (12 
CFR  225.14)  to  become  a  bank  holding 
company  or  to  acquire  a  ban)  or  bank 


holding  company.  The  factors  that  are 
considered  in  acting  on  the  applications 
are  set  forth  in  section  3(c)  of  the  Act 
(12  U.S.C.  1842(c)). 

Each  application  is  available  for 
immediate  inspection  at  the  Federal 
Reserve  Bank  indicated.  Once  the 
application  has  been  accepted  for 
processing,  it  will  also  be  available  for 
inspection  at  the  offices  of  the  Board  of 
Governors.  Interested  persons  may 
express  their  views  in  writing  to  the 
Reserve  Bank  or  to  the  offices  of  the 
Board  of  Governors.  Any  comment  on 
an  application  that  requests  a  hearing 
must  include  a  statement  of  why  a 
written  presentation  would  not  suffice 
in  lieu  of  a  hearing,  identifying 
specifically  any  questions  of  fact  that 
are  in  dispute  and  summarizing  the 
evidence  that  would  be  presented  at  a 
hearing. 

Unless  otherwise  noted,  comments 
regarding  each  of  these  applications 
must  be  received  not  later  than 
September  24, 1993. 

A.  Federal  Reserve  Bank  of  New 
York  (William  L.  Rutledge,  Vice 
President)  33  Liberty  Street.  New  York. 
New  York  10045: 

1 .  Corporacion  Bancaria  de  Espana, 
Madrid,  Spain;  to  become  a  bank 
holding  company  by  acquiring  69.2 
percent  of  the  voting  shares  of  Banco 
Exterior  de  Espana.  S.A..  Madrid.  Spain, 
and  thereby  indirectly  acquire  Extebank, 
Stony  Brook,  New  York. 

2.  Ponds  de  Participation  Industries 
Diverses,  Algiers,  Algeria;  Fonds  de 
Participation  Services,  Algiers.  Algeria; 
Fonds  de  Participation  Chimie.  Algiers, 
Algeria;  and  Fonds  de  Participation  des 
Industries  Agro-Alimentaires.  Algiers. 
Algeria;  to  acquire  44.06  percent  of  the 
voting  shares  of  Arab  American  Bank, 
New  York,  New  York,  formerly  known 
as  UBAF  Arab  American  Bank. 

B.  Federal  Reserve  Bank  of  Cleveland 
(John  J.  Wixted.  Jr..  Vice  President)  1455 
East  Sixth  Street.  C'eveland.  Ohio 
44101: 

1.  Exchange  Bancshares,  Inc.,  Luckey, 
Ohio;  to  become  a  bank  holding 
company  by  acquiring  100  percent  of 
the  voting  shares  of  The  Exchange  Bank. 
Luckey,  Ohio. 

C  Federal  Reserve  Bank  of 
Richmond  (Lloyd  W.  Bostian.  Jr..  Senior 
Vice  President)  701  East  Byrd  Street. 
Richmond.  Virginia  23261: 

1.  BB&-T  Financial  Corporation, 
Wilson.  North  Carolina;  to  acquire  100 
percent  of  the  voting  shares  of  Home 
Savings  Bank  of  Albemarle.  SSB. 
Albemarle,  North  Carolina. 

D.  Federal  Reserve  Bank  of  Atlanta 
(Zane  R.  Kelley.  Vice  President)  104 
Marietta  Street.  N.W..  Atlanta.  Georgia 
30303: 
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1.  Covington  Capital  Corporation, 
Collins.  Mississippi;  to  become  a  bank 
holding  company  by  acquiring  at  least 
80  percent  of  the  voting  shares  of 
Covington  County  Bank.  Collins, 
Mississippi. 

E.  Federal  Reserve  Bank  of  Chicago 
(James  A.  Bluemle.  Vice  President)  230 
South  LaSalle  Street.  Chicago,  Illinois 
60690: 

J .  Associated  Banc-Corp.  Green  Bay. 
Wisconsin;  to  acquire  6.26  percent  of 
the  voting  shares  of  Bay  Lake  Banc- 
Corp,  Inc.,  Kewaunee,  Wisconsin,  and 
thereby  indirectly  acquire  Union  State 
Bank,  Kewaunee,  Wisconsin. 

2.  Associated  Banc-Corp,  Green  Bay, 
Wisconsin;  to  acquire  12.93  pen:ent  of 
the  voting  shares  of  Community  State 
Bank  of  Algoma,  Algoma,  Wisconsin. 

3.  Associated  Banc-Corp.  Green  Bay, 
Wisconsin;  to  acquire  7.05  percent  of 
the  voting  shares  of  First  Manitowoc 
Bancorp.  Inc.,  Manitowoc.  Wisconsin, 
and  thereby  indirectly  acquire  First 
National  Bank  in  Manitowoc. 
Manitowoc.  Wisconsin. 

4.  .Associated  Banc-Corp,  Green  Bay, 
Wisconsin;  to  acquire  6.10  percent  of 
the  voting  shares  of  First  Oak  Brook 
Bancshares.  Inc.,  Oak  Brook,  Illinois, 
and  thereby  indirectly  acquire  1st  Oak 
Brook  Bank,  Glenview.  Illinois,  and  Oak 
Brook  Bank,  Oak  Brook.  Illinois. 

F.  Federal  Reserve  Bank  of  Chicago 
(lames  A.  Bluemle.  Vice  President)  230 
South  LaSalle  Street,  Chicago,  Illinois 
r.()690: 

1.  Capital  Bansharps.  Inc.,  Green  Bay. 
Wisconsin;  to  become  a  bank  holding 
company  by  acquiring  100  percent  of 
the  voting  shares  of  Qipital  Bank,  Green 
Bay.  Wisconsin,  a  de  no\'o  bank. 

G.  Federal  Reserve  Bank  of  St.  Louis 
(Randall  C.  Sumner.  Vice  President)  411 
Locust  Street,  St.  Louis.  Missouri  63166: 

1.  Wortben  Banking  Corporation. 
Little  Rock.  Arkansas;  to  merge  with 
FirstBank  Group,  Inc.,  Brinkley, 
Arkansas,  and  thereby  indirectly  acquire 
FirstBank  of  Arkansas.  Brinkley, 
Arkansas,  and  FirstBank  of  Arkansas, 
Kensett,  Arkansas. 

H.  Federal  Reserve  Bank  of 
Minneapolis  (James  M.  Lyon,  Vice 
Frt-sident)  250  Marquette  Avenue. 
Minneapolis.  Minnesota  55480: 

1.  Klein  Bancorporation.  Inc.,  Chaska, 
Minnesota;  to  acquire  100  percent  of  the 
voting  shares  of  R.O.M.  Financial 
Services.  Inc.  Chanbassen.  Minnesota, 
and  thereby  indirectly  acquire  State 
Bank  of  Chanbassen.  Chanhassen, 
Minnesota. 

2.  Northern  Plains  Investment,  Inc., 
Jamestown,  North  Dakota:  and  North 
Star  Holding  Company,  Inc..  Jamestown. 
North  Dakota;  to  acquire  100  percent  of 


the  voting  shares  of  Farmers  State  Bank, 
Ypsilanti,  North  Dakota. 

3.  Northern  Plains  Investment.  Inc., 
Jamestown,  North  Dakota;  to  acquire  6.3 
percent  of  the  voting  shares  of  Stutsman 
County  State  Bank,  Jamestown,  North 
Dakota. 

I.  Federal  Reserve  Bank  of  Kansas 
City  (John  E.  Yorke,  Senior  Vice 
President)  925  Grand  Avenue,  Kansas 
City,  Missouri  64198: 

1.  1889  Bancshares,  Inc.,  Nevada, 
Missouri;  to  become  a  bank  holding 
company  by  acquiring  99.63  percent  of 
the  voting  shares  of  First  National  Bank 
of  Nevada,  Nevada,  Missouri. 

2.  First  State  Bancorporation,  Taos. 
New  Mexico;  to  acquire  94.5  percent  of 
the  voting  shares  of  FirstBank  Santa  Fe. 
Santa  Fe,  New  Mexico. 

3.  Fourth  Financial  Corporation. 
Wichita,  Kansas;  to  merge  w  ith  Ponca 
Bancshares.  Inc..  Ponca  City,  Oklahoma, 
and  thereby  indirectly  acquire  Security 
Bank  and  Trust  Company  of  Ponca  City, 
Ponca  City,  Oklahoma. 

J.  Federal  Reserve  Bank  of  Dallas 
(Genie  D.  Short.  Vice  President)  2200 
North  Pearl  Street.  Dallas.  Texas  75201- 
2272: 

1 .  Shady  Oaks  Bancshares,  Fort 
Worth.  Texas;  to  become  a  bank  holding 
company  by  acquiring  100  percent  of 
the  voting  shares  of  Shady  Oaks 
National  Bank,  Fort  Worth.  Texas. 

2.  South  Central  Texas  Bancshares, 
Inc.,  Flatonia,  Texas;  to  acquire  65.64 
percent  of  the  voting  shares  of  Gonzales 
Bank,  Gonzales,  Texas. 

3.  South  Central  Texas  Bancshares- 
Delaware,  Inc..  Wilmington,  Delaware; 
to  acquire  65.64  percent  of  the  voting 
shares  of  Gonzales  Bank,  Gonzales, 
Texas. 

K.  Federal  Reserve  Bank  of  San 
Francisco  (Kenneth  R.  Binning, 
Director.  Bank  Holding  Company)  101 
Market  Street.  San  Francisco,  California 
94105: 

1.  Lotah  Bancorporation.  Inc..  Latah. 
Washington;  to  become  a  bank  holding 
company  by  acquiring  100  percent  of 
the  voting  shares  of  Bank  of  Latah, 
Latah,  Washington. 

Board  of  Governors  of  the  Federal  Reser\'e 
System.  August  30, 1993. 
Jennifer  J.  Johnson, 
Aa.'iociate  Secretary  of  the  Board. 
|FR  Doc  93-21529  Filed  9-2-93;  8:45  ami 

BILUNG  COOC  •21»«1.F 


First  Alabama  Bancshares,  Inc.,  et  al.; 
Acquisitions  of  Companies  Engaged  in 
Permissible  NonbankitYg  Activities 

The  organizations  listed  in  this  notice 
have  applied  under  §  225.23(a)(2)  or  (f) 
of  the  Board's  Regulation  Y  (12  CFR 


225.23(a)(2)  or  (f))  for  the  Board's 
approval  under  section  4(c)(8)  of  the 
Bank  Holding  Company  Act  (12  U.S.C. 
lR43(c)(8))  and  §  225.21(a)  of  Regulation 
Y  (12  CFR  225.21(a))  to  acquire  or 
coiffrol  voting  securities  or  assets  of  a 
company  engaged  in  a  nonbanking 
activity  that  is  listed  in  §  225.25  of 
Regulation  Y  as  closely  related  to 
banking  and  permissible  for  bank 
holding  i,ompanies.  Unless  otherwise 
noted,  such  activities  will  be  conducted 
throughout  the  United  States. 

Eacn  application  is  available  for 
immediate  inspection  at  the  Federal 
Reserve  Bank  indicated.  Once  the 
application  has  been  accepted  for 
proce.ssing.  it  will  also  be  available  for 
inspection  at  the  offices  of  the  Board  of 
Governors.  Interested  persons  may 
express  their  views  in  writing  on  the 
question  whether  consummation  of  the 
propo.sal  can  "reasonably  be  expected  to 
produce  benefits  to  the  public,  such  as 
greater  convenience,  increased 
competition,  or  gains  in  efficiency,  that 
outweigh  possible  adverse  effects,  such 
as  undue  concentration  of  resources, 
decrea.sed  or  unfair  competition, 
conflicts  of  interests,  or  unsound 
banking  practices."  Any  request  for  a 
hearing  on  this  question  must  be 
accompanied  by  a  statement  of  the 
reasons  a  WTitten  presentation  would 
not  suffice  in  lieu  of  a  hearing, 
identifying  specifically  any  questions  of 
fact  that  are  in  dispute,  summarizing  the 
evidence  that  would  be  presented  at  a 
hearing,  and  indicating  how  the  party 
commenting  would  be  aggrieved  by 
approval  of  the  proposal. 

Unless  otherwise  noted,  comments 
regarding  each  of  these  applications 
must  be  received  at  the  Reserve  Bank 
indicated  for  the  application  or  the 
offices  of  the  Board  of  Governors  not 
later  than  September  24,  1993. 

A.  Federal  Reserve  Bank  of  Atlanta 
(Zane  R.  Kelley.  Vice  President)  104 
Marietta  Street,  N.W.,  Atlanta.  Georgia 
30303: 

1.  First  Alabama  Bancshares.  Inc.. 
Birmingham,  Alabama;  to  acquire  Secor 
Bank.  FSB,  Birmingham,  Alabama,  and 
thereby  engage  in  operating  a  savings 
association  pursuant  to  §  225.25(b)(9)  of 
the  Board's  Regulation  Y. 

B.  Federal  Reserve  Bank  of 
Minneapolis  (James  M.  Lyon.  Vice 
President)  250  Marquette  Avenue, 
Minneapolis.  Minne.sota  55480: 

1.  Nornest  Corporation.  Minneapolis. 
Minnesota:  and  its  subsidiary,  Norwest 
Mortgage,  Inc.,  to  acquire  a  50  percent 
partnership  interest  in  Prosperity 
Mortgage  Company.  Fairfax.  Virginia, 
and  thereby  indirectly  engage  in  making 
and  servicing  loans  pursuant  to  § 
225.25(b)(1)  of  the  Board's  Regulation  Y. 
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Board  of  Governors  of  the  Federal  Reserve 
System,  August  30, 1993. 
Jennifer ).  Johnson, 
Associate  Secretary  of  the  Board. 
|FR  EVx:.  93-21531  Filed  9-2-93;  8:45  ami 
BILLING  CODE  S210-01-f 


Melvyn  J.  &  Suellen  G.  Estrin,  et  al.; 
Change  in  Bank  Control  Notices; 
Acquisitions  of  Shares  of  Banks  or 
Bank  Holding  Companies 

The  notifitants  listed  below  have 
applied  under  the  Change  in  Bank 
Cootrol  Act  (12  U.S.C.  1817(j))  and  § 
225.41  of  the  Board's  Regulation  Y  (12 
CFR  225.41)  to  acquire  a  bank  or  bank 
holding  company.  The  factors  that  are 
considered  in  acting  on  the  notices  are 
set  forth  in  paragraph  7  of  the  Act  (12 
U.S.C.  1817(i)(7)). 

The  notices  are  available  for 
immediate  inspection  at  the  Federal 
Reserve  Bank  indicated.  Once  the 
notices  have  been  accepted  for 
processing,  they  will  also  be  available 
for  inspection  at  the  offices  of  the  Board 
of  Governors.  Interested  persons  may 
express  their  views  in  writing  to  the 
Reserve  Bank  indicated  for  that  notice 
or  to  the  offices  of  the  Board  of 
Governors.  Comments  must  be  received 
not  later  than  September  20. 1993. 

A.  Federal  Reserve  Bank  of 
Richmond  (Lloyd  W.  Bostian.  Jr.,  Senior 
Vice  President)  701  East  Byrd  Street, 
Richmond,  Virginia  23261: 

1.  Melvyn  /.  6-  Suellen  G.  Estrin, 
Bethesda,  Maryland;  to  acquire  an 
additional  17.05  percent  of  the  voting 
shares  of  FWB  Bancorporation, 
Rockville,  Maryland,  for  a  total  of  19.67 
percent,  and  thereby  indirectly  acquire 
FWB  Bank,  Rockville,  Maryland. 

B.  Federal  Reserve  Bank  of 
Minneapolis  (James  M.  Lyon,  Vice 
President)  250  Marquette  Avenue, 
Minneapolis.  Minnesota  55480: 

1.  Employee  Stock  Ownership  Plan 
and  Trust  of  First  Citizens  Bank  of 
Poison,  Poison.  Montana;  to  acquire  an 
additional  0.23  percent  of  the  voting 
shares  of  Flathead  Lake  Bancorporation, 
Inc.,  Poison,  Montana,  for  a  total  of 
21.24  percent,  and  thereby  indirectly 
acquire  First  Citizens  Bank  of  Poison, 
Poison,  Montana. 

2.  David  Huisman,  Ellsworth, 
Minnesota;  to  acquire  an  additional 
23.29  percent  of  the  voting  shares  of 
Ellsworth  Bancshares.  Inc..  Ellsworth, 
Minnesota,  for  a  total  of  50.12  percent. 

C  Federal  Reserve  Bank  of  Kansas 
Gty  (John  E.  Yorke,  Senior  Vice 
President)  925  Grand  Avenue.  Kansas 
City.  Missouri  64198: 

1.  Jerry  M.  Smetana,  Co-Trustee, 
Barrett  Harman  Van  Dyke  No.  1, 


Plainville.  Kansas;  to  acquire  2;  .15 
percent  of  the  voting  shares  of  Plainville 
Bancshares.  Inc..  Plainville.  Kansas,  and 
thereby  indirectly  acquire  The  Plainville 
State  Bank,  Plainville,  Kansas. 

D.  Federal  Reserve  Bank  of  E  alias 
(Genie  D.  Short.  Vice  President  2200 
North  Pearl  Street.  Dallas.  Texas  75201- 
2272: 

J.  Joseph  Hetrick,  San  Juan.  Texas;  to 
acquire  an  additional  7.4  percent  of  the 
voting  shares  of  San  Juan  Bancshares, 
Inc..  San  Juan,  Texas,  for  a  total  of  18.5 
percent,  and  thereby  indirectly  acquire 
San  Juan  State  Bank.  San  Juan.  Texas. 

Board  of  Governors  of  the  Federa  Reserve 
System,  August  30, 1993. 
Jennifer  J.  Johnson, 

Associate  Secretary  of  the  Board. 

IFR  Doc.  93-21530  Filed  9-2-93;  8;43  ami 

BILLING  COOE  tMfrOI-F 


PNC  Banc  Corp.,  et  a!.;  Forma  ions  of, 
Acquisitions  by,  and  Mergers  <  )f  Bank 
Holding  Companies;  and  Acqi  isttions 
of  Nonbanking  Companies 

The  companies  listed  in  this  notice 
have  applied  under  §  225.14  of  :he 
Board's  Regulation  Y  (12  CFR  225.14) 
for  the  Board's  approval  under  ;ection 
3  of  the  Bank  Holding  Compan;'  Act  (12 
U.S.C.  1842)  to  become  a  bank  lolding 
company  or  to  acquire  voting  s<  curities 
of  abanic  or  bank  holding  com;  any.  The 
listed^ompanies  have  also  app  ied 
under  §  225.23(a)(2)  of  Regulati  on  Y  (12 
CFR  225.23(a)(2))  for  the  Board  s 
approval  under  section  4(c)(8)  ( if  the 
Bank  Holding  Con^pany  Act  (i:.  U.S.C. 
1843(c)(8))  and  §225  21(a)  of  Regulation 
Y  (12  CFR  225.21(a))  to  acquire  or 
control  voting  securities  or  assi  ts  of  a 
company  engaged  in  a  nonbanl  ing 
activity  that  is  listed  in  §  225.2  ">  of 
Regulation  Y  as  closely  related  to 
banking  and  permissible  for  bank 
holding  companies,  or  to  engage  in  such 
an  activity.  Unless  otherwise  n  )ted. 
these  activities  will  be  conducted 
throughout  the  United  States. 

The  applications  are  availabia  for 
immediate  inspection  at  the  Federal 
Reserve  Bank  indicated.  Opce  'he 
application  has  been  accepted  or 
processing,  it  will  also  be  available  for 
inspection  at  the  offices  of  the  Board  of 
Governors.  Interested  persons  may 
express  their  views  in  writing  on  the 
question  whether  consummation  of  the 
proposal  can  "reasonably  be  e>  pected  to 
produce  benefits  to  the  public,  such  as 
greater  convenience,  increased 
competition,  or  gains  in  efficiency,  that 
outweigh  possible  adverse  effects,  such 
as  undue  concentration  of  resc  urces, 
decreased  or  unfair  competiticn, 
conflicts  of  interests,  or  unsound 


banking  practices."  Any  request  for  a 
hearing  on  this  question  must  be 
accompanied  by  a  statement  of  the 
reasons  a  written  presentation  would 
not  suffice  in  lieu  of  a  hearing, 
identifying  specifically  any  questions  of 
fact  that  are  in  dispute,  summarizing  the 
evidence  that  would  be  presented  at  a 
hearing,  and  indicating  how  the  party 
commenting  would  be  aggrieved  by 
approval  of  the  proposal. 

Unless  otherwise  noted,  comments 
regarding  each  of  these  applications 
must  be  received  at  the  Reserve  Bank 
indicated  or  the  offices  of  the  Board  of 
Governors  not  later  than  September  24, 
1993. 

A.  Federal  Reserve  Bank  of  Qeveland 
(John  J.  VVixted,  Jr.,  Vice  President)  1455 
East  Sixth  Street,  Cleveland.  Ohio 
44101; 

1 .  PNC  Banc  Corp.,  Pittsburgh, 
Pennsylvania;  to  acquire  100  percent  of 
the  voting  shares  of  PNC  Mortgage  Bank. 
National  Association.  Pittsburgh, 
Pennsylvania. 

In  connection  with  this  application. 
Applicant  also  proposes  to  acquire  Sears 
Savings  Bank,  FSB.  Glendale.  California, 
and  thereby  engage  in  operating  a 
savings  association  pursuant  to 
§  225.25Cb){9)  of  the  Boards  Regulation 
Y. 

B.  Federal  Reserve  Bank  of  Chicago 
(James  A.  Bluemle,  Vice  President)  230 
South  LaSalle  Street,  Chicago,  Illinois 
60690: 

1.  Gordon  Management  Co.,  Chicago, 
Illinois;  to  become  a  bank  holding 
company  by  acquiring  26.42  percent  of 
the  voting  shares  of  CNBC  Bancorp,  Inc.. 
Chicago.  Illinois,  and  thereby  indirectly 
acquire  Columbia  National  Bank  of 
Chicago.  Chicago.  Illinois. 

In  connection  with  this  application, 
Applicant  and  Gordon  Family 
Investment  Limited  Partnership, 
Chicago,  Illinois,  have  applied  to 
acquire  CNBC  Development 
Corporation.  Chicago.  Illinois;  CNBC 
Leasing  Corporation.  Chicago.  Illinois; 
and  CNBC  Investment  Corporation. 
Chicago,  Illinois;  and  thereby  engage  in 
real  estate  lending  pursuant  to 
§  225.25(b)(l)(iii);  finance  leasing  of 
personal  property  pursuant  to 
§  225.25(b)(5);  and  commercial  lending 
pursuant  to  §225.25(b)(l)(iv)  of  the 
Board's  Regulation  Y. 

Board  of  Governors  of  the  Federal  Reserve 
System,  August  30. 1993. 
Jennifer  J.  Johnson. 
Associate  Secretory  of  the  Board. 
IFR  Doc.  93-21532  Filed  9-2-93;  8:45  ami 
BHxmc  cooe  ezio-oi-F-M 


46974 


Federal  Register  /  Vol.  58.  No.  170  /  Friday,  September  3,  1993  /  Notices 


GENERAL  SERVICES 
ADMINISTRATION 

Interagency  Committee  for  Medicai 
Records  OCMR);  Canceliation  of 
Medical  Standard  Form 

AGENCY:  General  Services 
Administration. 
ACTION:  Notice. 

SUMMARY:  Because  of  low  usage  the 
following  Standard  Form  is  cancelled: 
SF  525,  Medical  Record— Radiation 
Therapy. 

DATES:  Effective  on  September  3,  1993. 
FOfl  FURTHER  tNFORMATlON  CONTACT: 
Mr.  Ted  Freed,  GSA  Standard  and 
Optional  Forms  Liaison  Officer.  (202) 
.S01-O492. 

Dated:  August  17. 1993. 
(ohnny  T.  Young. 

Director.  Reproduction  Servj'cwr  Division. 
|FR  Doc.  93-21469  Filed  9-2-93:  8:45  am] 

BILUNGCOOE  682fr-34-M 


DEPARTMEffT  OF  HEALTH  AND 
HUMAN  SERVICES 

Administration  on  Aging 

Fiscal  Year  1994  Program 
Announcement;  Availabihty  of  Funds 
and  Request  for  Applications:  Request 
for  Applications  To  Estat}lish  and 
Conduct  National  Resource  Centers 
"for  Older  Indians,  Native  Alaskans,  and 
Native  Hawaiians 

AGENCY:  Administration  on  Aging.  HHS. 
ACTION:  Announcement  of  availability  of 
funds  and  request  for  applications  to 
establish  and  conduct  national  resource 
centers  for  older  Indians.  Native 
Alaskans,  and  Native  Hawaiians  under 
the  Administration  on  Aging's 
Discretionary  Funds  Program  for  fiscal 
year  1994. 

SUMMARY:  The  Administration  on  Aging 
(.•\oA)  announces  that  it  will  hold  a 
recompetition  for  Cooperative 
Agreement  Awards,  among  revised  as 
well  as  new  applications,  to  establish 
and  conduct  National  Resource  Centers 
for  Older  Indians.  Native  Alaskans,  and 
Native  Hawaiians  under  the 
Administration  on  Aging's  Discretionary 
Funds  Program  for  Fiscal  Year  1994. 

The  deadline  date  for  the  submis,sion 
of  applications  is  November  1, 1993. 
Eligible  applicants  for  Resource  Center 
awards  are  institutions  of  higher 
education  with  experience  in 
conducting  research  and  assessment  on 
the  needs  of  older  individuals. 
Preference  will  be  given  to  those 
institutions  of  higher  education  that 


provide  evidence  of  relevant  expertise 
and  exp>erience  in  conducting  research 
on.  and  assessment  of.  the 
characteristics  and  needs  of  individuals 
who  are  older  Native  Americans. 

Application  kits  are  available  by 
phoning  202/619-0441  or  by  writing  to: 
Department  of  Health  and  Human 
Services.  Administration  on  Aging. 
Office  of  Program  Development.  330 
Independence  Avenue  SW..  room  4278. 
Washington.  DC  20201. 
Fernando  Torres-Gil, 
Assistant  Secretary  for  Aging. 
|FR  Dt)C.  93-21510  Filed  9-2-93;  8:45  am) 
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Centers  for  Disease  Control  and 
Prevention 

[Program  Announcement  Numt>er  403] 

Cooperative  Agreements  for  National 
Programs  To  Strengthen 
Comprehensive  School  Health 
Programs  and  Prevent  Health 
Problems  Among  Youth 

Introduction 

The  Centers  for  Disease  Control  and 
Prevention  (CDC),  anticipates  the 
availability  of  fiscal  year  (FY)  1994 
funds  for  cooperative  agreements  that 
establish  national  programs,  including 
national  minority  programs,  to  assist  the 
nation's  schools,  institutions  of  higher 
education,  and  youth-serving  agencies 
in  efforts  to  prevent  behaviors  that  place 
elementary  through  college-age  youth  at 
risk  for  human  immunodeficiency  virus 
(HIV)  infection,  sexually  transmitted 
disea.ses  (STDs),  and  other  imf>ortant 
health  problems.  (A  cooperative 
agreement  is  a  legal  agreement  in  which 
CDC  provides  financial  assistance  and 
substantial  Federal  programmatic 
involvement  to  the  recipient  during  the 
project.) 

National  non-governmental  health, 
education,  and  human  service 
organizations  have  unique 
organizational  capacities,  experience, 
and  constituencies,  and  they  often  have 
affiliates  at  the  state  and  local  levels. 
These  national  organizations  and  their 
affiliates  could  work  closely  with 
national,  state,  and  local  governmental 
agencies,  and  with  each  other,  to 
collaboratively  help  schools  and  other 
agencies  that  serve  youth  to  prevent  and 
address  health  problems  among  youth. 
CDC  expects  to  award  cooperative 
agreements  to  national  organizations 
that  can  become  an  integral  part  of  a 
broad  national  strategy  to  prevent  and 
reduce  (1)  Sexual  behaviors  that  result 
in  HIV  infection.  STDs.  and  unintended 
pregnancy;  (2)  alcohol  and  other  drug 


use;  (3)  tobacco  use;  (4)  dietary  patterns 
that  result  in  disease;  (5)  behaviors  that 
result  in  intentional  and  unintentional 
injury;  and  (6)  sedentary  lifestyles 
among  youth.  Activities  that  might  be 
implemented  with  this  award  will  focus 
on  the  following: 

•  Strengthening  national,  state,  and 
loc:al  efforts  to  improve  school  health 
programs; 

•  Strengthening  the  capacity  of 
colleges  and  universities  (a)  To  prevent 
and  address  such  health  problems 
among  their  .students,  and  (b)  to  provide 
national,  state,  and  local  leadership  and 
technical  assistance  to  improve  school 
health  programs;  and/or 

•  Strengthening  the  capacity  of 
appropriate  state  and  local  agencies  and 
community  organizations  to  develop 
and  implement  activities  designed  to 
prevent  HIV  infection,  STDs,  and  other 
important  health  problems  among  youth 
in  high-risk  situations. 

The  Public  Health  Service  (PHS)  is 
committed  to  achieving  the  objectives  of 
the  CDC  HIV  Strategic  Plan  and  the 
health  promotion  and  disea.se 
prevention  objectives  of  Healthy  People 
2000.  a  PHS-led  national  activity  to 
reduce  morbidity  and  mortality  and 
improve  the  quality  of  life.  This 
program  announcement  is  related  to  the 
Health  Promotion  and  Preventive 
Services  priority  areas,  with  a  particular 
focus  on  the  Education  and  Community- 
Based  Programs.  The  PHS  also  is 
committed  to  help  attain  the  National 
Education  Goals  related  to  the  health 
and  educational  outcomes  of  American 
students  and  improving  the  health  of 
adolescents.  (To  order  a  copy  of  the  CDC 
HIV  Strategic  Plan.  Healthy  People 
2000.  the  National  Education  Goals 
Report,  and  Adolescent  Health  see  the 
section  Where  To  Obtain  Additional 
Information.) 


Authority 

This  program  is  authorized  under 
sections  301(a),  311  (b)  and  (c),  and 
317(k)  of  the  Public  Health  Service  Act. 
(42  U.S.C.  241(a).  243  (b)  and  (c).  and 
247b(k)),  as  amended. 

Eligible  Applicants 

Eligible  applicants  are  national 
organizations  and  national  minority 
organizations  that  are  health,  education, 
and  social  service  agencies  that  are 
private,  nonprofit,  professional,  or 
voluntary.  Eligible  applicants  must  have 
organizational  capacities  and  experience 
to  assist  state  and  local  education 
agencies,  institutions  of  higher 
education,  and/or  other  relevant 
agencies  in  preventing  behaviors  that 
place  young  people  at  risk  for  HIV 
infection,  STDs.  and  other  important 
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health  problems.  Eligible  organizations 
must  also  have  afTiliate  offices  or 
organizations  in  a  minimum  of  10  states 
and  territories. 

In  addition,  to  be  considered  a 
national  minority  organization,  eligible 
applicants  must  meet  the  following 
criteria: 

1.  At  least  51  percent  of  persons  on 
the  governing  board  must  be  members  of 
racial  or  ethnic  minority  populations; 
and 

2.  The  organization  must  possess  a 
documented  history  of  serving  racial/ 
ethnic  minority  populations  through  its 
offices,  affiliates,  or  participating 
minority  organizations  at  the  national 
level  for  at  least  12  months  prior  to  the 
submission  of  the  application  to  CDC. 

Limited  competition  is  justified  under 
this  program  announcement  because  of 
the  need  for  directed  and  concentrated 
focus  in  the  effective  dissemination  of 
programs  and  information.  The 
coordination  and  implementation  of  a 
national  health  education  program 
strategy  requires  organizations  with  the 
capacity  and  experience  to  influence  the 
professional  actions  of  their 
constituency;  and  to  have  the  capacity 
to  identify,  assess,  and  advocate  for 
research-based  school  health  materials 
and  programs. 

Availability  of  Funds 

It  is  anticipated  that  $6  million  will 
be  available  in  FY  1994  to  fund  an 
estimated  25  awards  under  this 
announcement.  This  is  the  amount 
requested  in  the  President's  FY  1994 
budget. 

Funds  must  be  used  for  categorical 
activities  to  prevent  HIV  infection 
among  youth,  and  can  be  used  to 
integrate  such  categorical  activities  as 
part  of  broader  programs  to  improve  the 
health  of  youth  (e.g.,  adolescent  health 
programs,  comprehensive  school  health 
programs,  college  health  programs). 

(a)  The  average  award  will  be 
approximately  $240,000  ranging  from 
$100,000  to  $300,000.  These  figures  are 
estimates  and  might  change  based  on 
availability  of  funds  and  quality  of 
applications. 

(b)  Approximately  $500,000  of  the 
total  $6  million,  will  be  available  to 
fund  national  minority  organizations. 
The  average  award  will  be 
approximately  $240,000  ranging  from 
$100,000  to  $300,000. 

Awards  are  expected  to  begin  on  or 
about  March  15, 1994,  and  will  be  for 
a  12-month  budget  period  within  a 
project  period  of  5  years.  (Budget  Period 
is  the  interval  of  time  into  which  the 
project  period  is  divided  for  funding 
and  reporting  purposes.  Project  Period 
is  the  total  time  for  which  a  project  is 


progranmiatically  approved.)  Funding 
estimates  may  vary  and  are  subject  to 
change.  Continuation  awards  for  new 
budget  periods  within  an  approved 
project  period  will  be  based  on 
satisfactory  performance,  receipt  of  an 
acceptable  continuation  application, 
and  the  availability  of  funds. 

Purpose 

The  purpose  of  this  program  is  for 
national  organizations  to  assist  the 
nation's  education  agencies,  institutions 
of  higher  education,  and/or  youth- 
serving  agencies  in  efforts  to  prevent 
behaviors  that  place  young  people  at 
risk  of  HIV  infection,  STDs,  and  other 
important  health  problems. 

Program  Requirements 

In  conducting  activities  to  achieve  the 
purpose  of  this  program,  the  recipient 
shall  be  responsible  for  cond  icting 
activities  under  section  A.,  and  CDC 
will  be  responsible  for  condi  cting 
activities  under  section  B.  as  listed 
below: 

A.  Recipient  Activities 

1.  Collaborate  with  constituents,  state 
and  local  education  and  hea  th  agencies, 
and  CDC  to  develop  a  natior  al  strategy 
to  achieve  the  purposes  of  this  program. 

2.  Establish  specific.  mea5  urable.  and 
realistic  goals  and  objective  <. 

3.  Establish  an  of>erational  plan, 
including,  but  not  limited  t(  ■: 

(a)  Placing  comprehensiv  i  school 
health  programs,  health  pronotion 
programs  at  institutions  of  1  igher 
education,  and/or  commun:  ty  health 
programs  for  youth,  especia  lly  minority 
youth  and  youth  in  high-rist  situations, 
high  on  their  own  agenda  aid  high  on 
the  public  agenda. 

(b)  Supporting  the  development  of 
national,  state,  and  local  pc  iicies  and 
programs. 

(c)  Collaborating  with  other  national 
organizations  to  support  pr  )grams 
designed  to  prevent  the  de\  elopment  of 
high-risk  behaviors  among  'outh. 

(d)  Mobilizing  national,  s  tate.  and 
local  alliances,  networks,  c  lalitions.  and 
support  systems  to  improvi  such 
programs. 

(e)  Educating  and  empow  ering  policy 
and  decision  making  members  of 
national  organizations  to  a<  t 
individually  and  collective  y  to  sup|>ort 
locally  determined  progran  s  that  are 
consistent  with  communit)  values  and 
appropriate  to  community  leeds. 

4.  Evaluate  program's  eff  »ctiveness  in 
achieving  goals  and  objecti  /es. 

5.  Disseminate  programn  atic 
information  to  CDC  and  otl  er  interested 
recipients  through  appropr  ate  methods, 
including: 


(a)  Identifying  and  submitting 
pertinent  programmatic  information  for 
incorporation  into  a  computerized 
database  of  health  information  and 
health  promotion  resources,  stch  as  the 
Combined  Health  Information  Database 
(ailD). 

(b)  Sharing  information  through 
electronic  bulletin  boards,  such  as  the 
Comprehensive  Health  Education 
Network  (CHEN). 

6.  Collaborate  with  CDC  and  other 
appropriate  agencies  in  planning  and 
participating  in  an  annual  conference 
and  at  least  one  workshop  during  the 
budget  period.  Budget  requests  should 
include  the  cost  of  a  four-day  trip  to 
Atlanta  for  two  individuals. 

B.  CDC  Activities 

1.  Provide  and  periodically  update 
information  related  to  the  purposes  or 
activities  of  this  program 
announcement. 

2.  Coordinate  with  national,  state,  and 
local  education  and  health  agencies  and 
other  relevant  organizations  in  planning 
and  conducting  national  strategies 
designed  to  strengthen  programs  for 
preventing  HIV  infection,  STDs,  and 
other  important  health  risks  and  health 
problems  among  youth. 

3.  Provide  programmatic  consultation 
and  guidance  related  to  program 
planning,  implementation,  and 
evaluation;  assessment  of  program 
objectives;  and  dissemination  of 
successful  strategies,  experiences,  and 
evaluation  reports. 

4.  Plan  meetings  of  national,  state, 
and  local  education  agencies  and  other 
appropriate  agencies  to  address  issues 
and  program  activities  related  to 
improving  comprehensive  school  health 
programs;  and  strengthen  the  capacity  of 
institutions  of  higher  education  and 
youth-serving  agencies  to  prevent  HTV 
infection,  STDs,  and  other  important 
health  problems  among  youth. 

5.  Assist  in  the  evaluation  of  program 
activities. 

6.  Monitor  the  recipient's 
performance  of  program  activities. 

Review  and  Evaluation  Criteria 

Each  application  will  be  allocated  a 
total  of  100  points,  and  will  be  reviewed 
and  evaluated  according  to  the 
following  criteria: 

A.  Background/Need  (5  points) 

The  extent  to  which  the  applicant 
justifies  need  for  the  program. 

B.  Capacity  (20  points) 

The  extent  to  which  the  applicant 
demonstrates  the  capacity  and  ability  of 
the  oi^anization  to  address  the 
identified  needs  and  develop  and 
conduct  program  activities. 
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C.  Goals  and  Objectives  (10  points) 

1.  Goals.  The  extent  to  which  the 
applicant  has  submitted  specific  and 
realistic  goals  for  the  projected  five-year 
project  period  and  are  consistent  with 
program  requirements. 

2.  Objectives.  The  extent  to  which  the 
applicant  has  submitted  objectives  for 
the  one-year  budget  period  that  are 
specific,  measurable,  and  feasible  and 
that  are  directly  related  to  the  program's 
goals. 

D.  Operational  Plan  (20  points). 

The  extent  to  which  the  applicant: 

1.  Proposes  activities  that  are  likely  to 
achieve  each  objective  for  the  budget 
period. 

2.  Addresses  each  recipient  activity 
for  the  relevant  priority  area. 

3.  Provides  a  reasonable  timeline  for 
conducting  those  activities. 

E.  Project  Management  and  Staffing  (20 
points) 

The  extent  to  which  the  applicant 
identifies  staff  and  other  agencies  that 
have  the  responsibility  and  authority  to 
carry  out  each  activity,  as  evidenced  by 
job  descriptions,  curriculum  vitae, 
organizational  charts,  and  letters  of 
support  from  collaborating  agencies. 

F.  Sharing  Experiences  and  Resources  (5 
points) 

The  extent  to  which  the  applicant 
indicates  how  it  will  share  effective 
materials  and  activities. 

G.  Collaborating  (10  points) 

The  extent  to  which  the  applicant 
describes  how  it  will  collaborate  with 
CDC  and  other  CDC-funded  agencies 
such  as  state  and  local  health  and 
education  agencies,  institutions  of 
higher  education,  and  other  national 
organizations. 

H.  Evaluation  (10  points) 

The  extent  to  which  the  applicant 
identifies  data  that  will  measure 
progress  in  meeting  objectives  and 
program  effectiveness,  and  presents  a 
reasonable  plan  for  obtaining  data, 
reporting  the  results,  and  using  the 
results  for  programmatic  decisions. 

/.  Budget  and  Accompanying 
Justification  (Not  scored) 

The  extent  to  which  the  applicant 
provides  a  detailed  and  clear  budget 
narrative  consistent  with  the  stated 
objectives  and  planned  activities  of  the 
project. 

Executive  Order  12372  Review 

Applications  are  not  subject  to  review 
as  governed  by  Executive  Order  12372, 
entitled  Intergovernmental  Review  of 
Federal  Programs  (Ref:  45  CFR  part  100). 


Public  Health  System  Reporting 
Requirements 

This  program  is  not  subject  to  the 
Public  Health  System  Reporting 
Requirements. 

Catalog  of  Federal  Domestic  Assistance 
Number 

The  Catalog  of  Federal  Domestic 
Assistance  Number  is  93.938, 
Cooperative  Agreements  to  Support 
School  Health  Education  to  Prevent  the 
Spread  of  Acquired  Immunodeficiency 
Syndrome. 

Other  Requirements 

HIV/AIDS  Requirements 

Recipients  must  comply  with  the 
document  entitled:  "Interim  Revision  of 
Requirements  of  the  Content  of  AIDS- 
Related  Written  Materials.  Pictorials, 
Audiovisuals,  Questionnaires,  Survey 
Instruments,  and  Educational  Sessions 
in  Centers  for  Disease  Control  and 
Prevention  Assistance  Programs"  (June 
15, 1992),  a  copy  of  which  is  included 
in  the  application  kit.  The  names  of  the 
review  panel  members  must  be  listed  on 
the  Assurance  of  Compliance  Form  CDC 
0.1113,  which  is  also  included  in  the 
application  kit.  In  progress  reports,  the 
recipient  must  submit  the  program 
review  panel's  report  that  indicates  all 
materials  have  been  reviewed  and 
approved. 

Application  Submission  and  Deadline 

The  original  and  two  copies  of  the 
application  PHS  Form  5161-1  must  be 
submitted  to:  Edwin  L.  Dixon,  Grants 
Management  Officer,  Grants 
Management  Branch,  Procurement  and 
Grants  Office.  Centers  for  Disease 
Control  and  Prevention  (CDC),  255  East 
Paces  Ferry  Road,  NE.,  room  300, 
Mailstop  E-18,  Atlanta,  Georgia  30305 
on  or  before  November  15, 1993.  Fax 
copies  will  not  be  accepted. 

1.  Deadline:  Applications  shall  be 
considered  as  meeting  the  deadline  if 
they  are  either: 

(a)  Received  on  or  before  the  deadline 
date,  at  4:30  p.m.  (EST),  on 

(b)  Sent  on  or  before  the  deadline  date 
and  received  in  time  for  submission  to 
the  independent  review  group. 
Applicants  must  request  a  legibly  dated 
U.S.  Postal  Service  postmark  or  obtain 
a  legibly  dated  receipt  from  a 
commercial  mail  carrier  or  the  U.S. 
Postal  Service.  Private  metered 
postmarks  shall  not  be  accepted  as  proof 
of  timely  mailing. 

2.  Late  Applications:  Applications 
that  do  not  meet  the  criteria  in  l.(a)  or 
l.(b)  above  are  considered  late 
applications.  Late  applications  will  not 
be  considered  in  the  current 


competition  and  will  be  returned  to  the 
applicant. 

Where  to  Obtain  Additional 
Information 

A  complete  program  description, 
information  on  application  procedures, 
application  package,  and  business 
management  technical  assistance  may 
be  obtained  from  Albertha  Carey,  Grants 
Management  Specialist,  Grants 
Management  Branch,  Procurement  and 
Grants  Office,  Centers  for  Disease 
Control  and  Prevention  (CDC),  255  East 
Paces  Ferry  Road,  NE.,  room  300, 
Mailstop  E-18,  Atlanta,  GA  30305. 
telephone  (404)  842-6508. 

Programmatic  technical  assistance 
may  be  obtained  from  Elizabeth 
Majestic,  Acting  Chief,  Special 
Populations  Section,  Program 
Development  and  Services  Branch, 
Division  of  Adolescent  and  School 
Health,  National  Center  for  Chronic 
Disease  Prevention  and  Health 
Promotion,  Mailstop  K-31,  Centers  for 
Disease  Control  and  Prevention  (CDC), 
4770  Buford  Highway,  NE.,  Atlanta.  GA 
30341-3724,  telephone  (404) 488-5356. 

Announcement  number  403. 
"National  Programs  To  Strengthen 
Comprehensive  School  Health  Programs 
and  Prevent  Problems  Among  Youth" 
must  be  referenced  in  all  requests  for 
information  pertaining  to  this  project. 

Potential  applicants  may  obtain  a 
copy  of  Healthy  People  2000  (Full 
Report;  Stock  number  017-001-00474- 
0),  Healthy  People  2000  (Summary 
Report:  Stock  Number  017-001-00473- 
1),  and  Adolescent  Heahh  (Volume  1, 
Stock  No.  052-00301234-1;  Volume  2, 
Stock  No.  052-003-01235-9;  Volume  3, 
Stock  No.  052-003-01236-7), 
referenced  in  the  Introduction  through 
the  Superintendent  of  Documents, 
Government  Printing  Office, 
Washington,  DC  20402-9325,  (202)  783- 
3238.  Potential  applicants  may  obtain 
copies  of  the  CDC  HIV  Strategic  Plan 
from  the  National  AIDS  Information 
Clearinghouse,  P.O.  Box  6003, 
Rockville,  MD  20850,  (800)  458-5231. 

A  copy  of  The  National  Education 
Goals  Report  and  its  Executive 
Summary  (Full  Report,  Order  No.  065- 
000-00467-4;  Executive  Summary, 
Order  No.  065-000-0466-6)  can  be 
ordered  from  the  Superintendent  of 
Documents,  P.O.  Box  371954, 
Pittsburgh,  PA  15250-7954. 

Special  Guidelines  for  Technical 
Assistance  Workshop 

One-day  technical  assistance 
workshops  will  be  available  for 

f)0tential  applicants  in  the  following 
ocations:  Los  Angeles — October  12, 
1993;  Chicago— October  14, 1993; 
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Washington.  DC— Ck:l(*er  15,  1993.  The 
purpose  of  this  meeting  is  to  help 
potential  applicants  to: 

1.  Understand  the  scope  and  intent  of 
the  National  Programs  to  Strengthen 
Comprehensive  School  Health  Programs 
and  Prevent  Health  Problems  Among 
Youth; 

2.  Understand  the  scope  and  intent  of 
the  State  and  Local  Comprehensive 
School  Health  ^Programs  to  Prevent 
Important  Health  Problems  and  Improve 
educational  Outcomes; 

3.  Understand  the  scope  and  intent  of 
the  University  Programs  for  Health 
Education  to  Prevent  Human 
Immunodeficiency  Virus  Infection  and 
Other  Important  Health  Problems; 

4.  Understand  the  scope  and  intent  of 
the  Local  Programs  to  Prevent  Human 
Immunodeficiency  Virus  Infection  and 
related  Priority  Health  Problems; 

5.  Plan  coordinated,  complimentary 
approaches  to  assist  the  nation's 
education  agencies,  institutions  of 
higher  education,  and  youth-ser\ing 
agencies  in  efforts  to  prevent  behaviors 
that  place  youth  at  risk  of  HIV  infection. 
STDs.  and  other  important  health 
problems;  and 

6.  Be  familiar  with  the  Public  Health 
Service  grants  policies,  applications, 
and  review  procedures. 

Attendance  at  this  workshop  is  not 
mandatory.  Applicants  who  are 
currently  funded  by  CDC  may  not  use 
project  funds  to  attend  this  workshop. 
However,  attendees  who  compete 
successfully  may  be  reimbursed  for  their 
expenses  through  the  new  award. 
Workshops  will  be  held  only  if  10  or 
more  persons  sign-up  for  each 
workshop. 

Each  pMotential  applicant  may  send  not 
more  than  two  representatives  to  this 
meeting.  Please  provide  the  names  of 
the  persons  who  are  planning  to  attend 
this  meeting  to  Elizabeth  Majestic. 


Acting-Chief.  Sf>ecial  Populations 
Section.  Division  of  Adolescent  and 
School  Health.  National  Cente-  for 
Chronic  Disease  Prevention  and  Health 
Pronjotion,  Centers  for  Diseast  Control 
and  Prevention  (CDC),  telephone  (404) 
488-5356,  within  two  weeks  a"1er  the 
publication  date  of  the  prograi  i 
announcement  in  the  Federal  Register. 

D.itpd:  August  30.  1993. 
Robert  L.  Foster. 

Actini;  Associate  Diirctorfor  Mom  ge/nenf 
and  Operations.  Centers  for  Disease  Control 
and  Prevention  (CDCj. 
IFR  Doc  93-21540  Filed  9-2-93:  r.:45  ami 
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National  Center  for  Environm  mta\ 
Health  Meeting 

The  National  Center  for 
Environmental  Health  (NCEH)  of  the 
Centers  for  Disease  Control  anci 
Prevention  (CDC)  will  convent  the 
following  meeting  cosponsorerl  by  the 
American  Association  for  Clin  cal 
Chemistry  and  the  American  I  eart 
Association. 

Name:  Frontiers  in  Lipid  and  Li  joprotein 
Re.soarch;  Basic  Science.  Analytic.  I.  Clinical, 
and  Public  Health  Applications. 

Times  and  Dates:  1  p.m.-4:30  p.n.. 
Sunday.  September  19. 1993.  8  an  .-5  p.m.. 
Monday.  September  20.  1993.  8  a.n.-5  p.m.. 
Tuesday,  September  21. 1993. 

Place:  Hotel  NIKKO  Atlanta.  33(  0 
Peachtroe  Road.  NE.  Atlanta.  Georj  ,ia  30305. 

Status.  Open  to  the  public,  limit  ;d  only  by 
available  space. 

Matters  to  be  Discussed:  The  me  ;ting  will 
present  significant  advances  in  lip  d  and 
lipoprotein  research  and  new  obse  -vations 
that  are  of  critical  impwrtance  to  cl  nical 
practice  and  public  health.  An  integrated 
review  of  relevant  recent  advances  in  basic 
science,  measurement  technology, 
epidemiological  and  clinical  resea  cb.  and 
public  health  practice  will  be  pres'^nted  to 
better  define  the  state  of  the  art  for 


understanding  and  preventing  morbidity  and 
mortality  due  to  heart  disease. 

Contact  Person  for  Further  Information: 
Clary  L.  Myers.  Ph.D.,  Chief,  Special 
Activities  Branch  (F25).  Division  of 
Environmental  Health  Laboratory  Sciences. 
NCEH.  ax:.  4770  Buford  Hwy,  NE,  Atlanta. 
Georgia  30341-3724.  telephone  404/488- 
4126. 

Dated:  August  27. 1993. 
Elvin  Hilyer, 

Associate  Director  for  Policy  Coordination, 
(inters  for  Disease  Control  and  Prevention 
(CDCI. 

IFR  Doc  93-21538  Filed  9-2-93;  8:45  ami 
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Public  Health  Service 

Agency  Forms  Submitted  to  the  Office 
of  Management  and  Budget  for 
Clearance 

Each  Friday  the  Public  Health  Service 
(PHS)  publishes  a  list  of  information 
collection  requests  it  has  submitted  to 
the  Office  of  Management  and  Budget 
(OMB)  for  clearance  in  compliance  with 
the  Paperwork  Reduction  Act  (44  U.S.C. 
chapter  35).  The  following  requests  have 
been  submitted  to  OMB  since  the  list 
was  last  published  on  Friday.  August 
27.  1993.  (Call  PHS  Reports  Clearance 
Officer  on  202-690-7100  for  copies  of 
request). 

1.  Health  Professions  Student  Loan 
and  Nursing  Student  Loan  Programs 
—Forms— 0915-0044— The  application 
form  provides  the  Terms  of  Agreement. 
The  deferment  and  postponement  forms 
allow  the  school  to  suspend  loan 
payments.  The  school  grants  partial 
cancellation  of  a  loan  when  it  receives 
the  completed  cancellation  form.  The 
Department  uses  the  Annual  Operating 
Report  to  monitor  the  financial  activities 
of  the  school.  Respondents:  Individuals 
or  households,  non-profit  institutions. 


Title 


HPSUNSL  Application  (HRSA-514)  

HPSL/NSL  Detemfient  Form  (HRSA-519)  

Postponement  of  Installment  Payment  (HRSA-618) 

NSL  Cancellation  (HRSA-520)  ».... 

HPSUNSL  Annual  Operating  Report  

Estimate  Total  Annual  Burden— 10.346  tx>urs. 


\umt)er  of  respondents 


750  so  tools 

10,375  IxxTowers 

50  txxTDwers 

50  ban  3wers 

1 ,645  J  chools 


Numtjer  0* 

responses 

per  re- 

sporKlent 


Average 

txirden  per 

response 

(hours) 


.5 

.167 

.083 

.25 

.5 


2.  Premarket  Approval  of  Medical 
Devices— 0910rO231— The  PMA 
regulation  describes  the  contents  of  a 
premarket  approval  application  (PMA) 
for  a  medical  device.  The  Food  and 


Drug  Administration  requires  this 
information  from  medical  devi:» 
manufacturers  in  order  to  approve  for 
marketing,  devices  shown  to  be  safe  and 
effective,  or  to  disapprove  devices  not 


shown  to  be  so.  Respondents: 
Businesses  or  other  for-profit;  small 
businesses  or  organizations: 
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PremarVet  Approval  of  Medical  Devices-21  CFR  814.15.  20.  37.  39.  82.  and  84— Reporting 
Premarket  Approval  of  Medical  Devices— 21  CFR  814.82-flecordt<eeping  


Number  of 
respondents 


660 
500 


Nunnber  of 
responses 
per  re- 
spondent 


Average 

burden  per 

response 

(hours) 


810.606 
16.8 


Estimate  Total  Annual  Burden— 543,400  hours. 


3.  Medical  Device  Innovation 
Survey— New— To  assess  the  impact  of 
the  Food  and  Ehaig  Administration 
regulations  required  by  the  Safe  Medir^il 
Devices  Act,  the  current  status  of  device 
innovations  is  needed.  A  survey  of 
innovative  device  establishments  will 
allow  FDA  to  assess  the  impact  of 
proposed  rules  by  employment  size, 
sales,  and  corporate  structure,  pursuant 
to  E.O.  12291.  Bespondents:  Businesses 
or  other  for-profit,  small  businesses  or 
organizations;  Number  of  Respondents: 
274;  Number  of  Responses  per 
Respondent:  1;  Average  Burden  per 
Response:  .484  hour;  Estimated  Annual 
Burden:  133  hours. 

4.  Evaluation  of  the  Long-term  Impact 
of  Worker  Notification  and 
Development  of  an  Evaluation 
Instrument  for  Routine  Monitoring  of 


Current  Notifications  Conducted  by 
NIOSH— New— Worker  notification  is 
the  process  of  notifying  subjects  of 
epidemiologic  studies  about  the  study 
results  and  implication  of  the  study. 
The  overall  purpose  of  the  project  is  to 
improve  the  quality  and  usefulness  of 
the  process,  impact  and  effectiveness  of 
the  National  Institute  for  Occupational 
Safety  &  Health  worker  notification. 
There  are  two  tasks.  Task  I  is  an 
evaluation  of  the  long-term  impact  of 
worker  notification.  Task  II  is  the 
development  of  an  instrument  to 
determine  the  short-term  impact  and 
effectiveness  of  current  and  future 
notifications  conducted  by  NIOSH. 
Respondents:  Individuals  or 
households;  Number  of  Respondents: 
345;  Number  of  Responses  per 


Title 


Respondent:  1;  Average  Burden  per    , 
Response:  .814  hour;  Estimated  AnnunI 
Burden:  281  hours. 

5.  Faculty  Loan  Repayment  Program 
(FLRP)  and  Minority  Faculty  Fellowship 
Program  (MFFP)— Applications— 091. S- 
0150 — Health  professions  schools 
applying  to  FLRP  identify 
disadvantaged  health  professions 
graduates  who  have  a  contract  to  serve 
as  full-time  faculty  and  have  creditablie 
loans.  MFFP  schools  identify 
individuals  from  underrepresented 
minorities  in  health  professions  who 
meet  program  criteria  and  provide 
assurance  for  matched  dollars  for 
fellowship  contracts.  Respondents: 
Individuals  or  households;  businesses 
or  other  for-profit;  small  businesses  or 
organizations. 


Faculty  Loan  Repayment  Program  (FLRP)  previously  approved) 
Minonty  Faculty  Fellowship  Program  (MFFP)  (new  program) 


Nunntier  of 
respondents 


280 
200 


Numt)er  of 
responses 
per  re- 
spondent 


Average 

burden  per 

response 

(hours) 


.70 
.5 


Estimate  Total  Armual  Burden— 290  hours 


Written  comments  and 
recommendations  for  the  proposed 
information  collections  should  be  sent 
within  30  days  of  this  notice  directly  to 
the  0MB  Desk  Officer  designated  below 
at  the  following  address:  Shannah  Koss, 
Human  Resources  and  Housing  Branch, 
New  Executive  Office  Building,  room 
3002,  Washington,  DC  20503. 

Dated:  August  31. 1993. 
James  Scanlon. 

Director.  Division  of  Data  Policy.  Office  of 
Health  Planning  and  Evaluation. 
IFR  Doc  93-21562  Filed  9-2-93;  8:45  am) 
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Social  Security  Administration 

Agreement  on  Social  Security  Between 
the  United  States  and  Ireland;  Entry 
Into  Force 

The  Principal  Deputy  Commissioner 
of  Social  Security  gives  notice  that  an 
agreement  coordinating  the  United 
States  (U.S.)  and  Irish  social  security 


programs  entered  into  force  on 
September  1, 1993.  The  agreement  with 
Ireland,  which  was  signed  on  April  14, 
1992.  is  similar  to  U.S.  social  security 
agreements  already  in  force  with 
fourteen  other  countries — Austria, 
Belgium,  Canada,  Finland,  France, 
Germany,  Italy,  the  Netherlands, 
Norway,  Portugal,  Spain,  Sweden, 
Switzerland,  and  the  United  Kingdom. 
Agreements  of  this  type  are  authorized 
by  section  233  of  the  Social  Security 
Act. 

Like  the  other  agreements,  the  U.S.- 
Irish agreement  eliminates  dual  social 
security  coverage — the  situation  that 
exists  when  a  worker  from  one  country 
works  in  the  other  country  and  is 
covered  under  the  social  security 
systems  of  both  countries  for  the  same 
work.  When  dual  coverage  occurs,  the 
worker  or  the  worker's  employer  or  both 
may  be  required  to  pay  social  security 
contributions  to  the  two  countries 
simultaneously.  Under  the  U.S.-Irish 
agreement,  a  worker  who  is  sent  by  an 
employer  in  the  U.S.  to  work  in  Ireland 


for  5  years  or  less  remains  covered  only 
by  the  U.S.  system.  The  agreement 
includes  additional  rules  that  eliminate 
dual  U.S.  and  Irish  coverage  in  other 
work  situations. 

The  agreement  also  helps  eliminate 
situations  where  workers  suffer  a  loss  of 
benefit  rights  because  they  have  divided 
their  careers  between  the  two  countries. 
Under  the  agreement,  workers  may 
qualify  for  partial  U.S.  or  partial  Irish 
benefits  based  on  combined  (totalized) 
work  credits  from  both  countries. 

Individuals  who  wish  to  obtain  copies 
of  the  agreement  or  want  more 
information  about  its  provisions  may 
write  to  the  Social  Security 
Administration,  Office  of  International 
Policy,  Post  Office  Box  17741. 
Bahimore,  MD  21235. 

Dated:  August  27, 1993. 
Lawrence  H.  Thompson. 

Principal  Deputy  Commissioner  of  Social 

Security. 

[PR  Doc.  93-21549  Filed  9-2-93:  8:45  ami 
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DEPARTMENT  OF  HOUSING  AND 
URBAN  DEVELOPMENT 

Office  of  the  Assistant  Secretary  for 
Community  Planning  and 
Development 

[Docket  No.  N-83-1917;  FR-3350-N-47] 

Federal  Property  Suitable  as  Facilities 
to  Assist  the  Homeless 

AGENCY:  Office  of  the  Assistant 
Secretary  for  Community  Planning  and 
Development.  HUD. 
action:  Notice. 

SUMMARY:  This  Notice  identifies 
unutilized,  underutilized,  excess,  and 
surplus  Federal  property  reviewed  by 
HUD  for  suitability  for  possible  use  to 
assist  the  homeless. 
ADDRESSES:  For  further  information, 
contact  Mark  Johnston,  room  7262, 
Department  of  Housing  and  Urban 
Development.  451  Seventh  Street  SW. 
Washington,  DC  20410;  telephone  (202) 
708-4300;  TDD  number  for  the  hearing- 
and  speech-impaired  (202)  708-2565 
(these  telephone  numbers  are  not  toll- 
free),  or  call  the  toll-free  Title  V 
information  line  at  1-800-927-7588. 
SUPPLEMENTARY  INFORMATION:  In 
accordance  with  56  FR  23789  (May  24, 
1991)  and  section  501  of  the  Stewart  B. 
McKinney  Homeless  Assistance  Act  (42 
U.S.C.  11411),  as  amended,  HUD  is 
publishing  this  Notice  to  identify 
Federal  buildings  and  other  real 
property  that  HUD  has  reviewed  for 
suitability  for  use  to  assist  the  homeless. 
The  properties  were  reviewed  using 
information  provided  to  HUD  by 
Federal  landholding  agencies  regarding 
unutilized  and  underutilized  buildings 
and  real  property  controlled  by  such 
agencies  or  by  GSA  regarding  its 
inventory  of  excess  or  surplus  Federal 
property.  This  Notice  is  also  published 
in  order  to  comply  with  the  December 
12, 1988  Court  Order  in  National 
Coalition  for  the  Homeless  v.  Veterans 
Administration,  No.  88-2503-OG 
(D.D.C.). 

Properties  reviewed  are  listed  in  this 
Notice  according  to  the  following 
categories:  Suitable/available,  suitable/ 
unavailable,  suitable/to  be  excess,  and 
unsuitable.  The  properties  listed  in  the 
three  suitable  categories  have  been 
reviewed  by  the  landholding  agencies, 
and  each  agency  has  transmitted  to 
HUD:  (1)  Its  intention  to  make  the 
property  available  for  use  to  assist  the 
homeless,  (2)  its  intention  to  declare  the 
property  excess  to  the  agency's  needs,  or 
(3)  a  statement  of  the  reasons  that  the 
property  cannot  be  declared  excess  or 
made  available  for  use  as  facilities  to 
assist  the  homeless. 


Properties  lis'ed  as  suitable/ wailable 
will  be  available  exclusively  for 
homeless  use  for  a  period  of  6C  days 
from  the  date  of  this  Notice.  Hcmeless 
assistance  providers  interested  in  any 
such  property  should  send  a  w-itten 
expression  of  interest  to  HHS, .  iddressed 
to  Judy  Breitman.  Division  of  I  ealth 
Facilities  Planning,  U.S.  Public  Health 
Service,  HHS,  raom  17A-10,  5  )00 
Fishers  Lane,  Rockville,  MD  2C  857; 
(301)  443-2265.  (This  is  not  a  loll-free 
number.)  HHS  will  mail  to  the 
interested  prov  deran  applicat  on 
packet,  which  will  include  ins  ructions 
for  completing  the  application.  In  order 
to  maximize  the  opportunity  tc  utilize  a 
suitable  property,  providers  shiuld 
submit  their  written  expressior  s  of 
interest  as  soon  as  possible.  Fo" 
complete  details  concerning  th? 
processing  of  applications,  the  reader  is 
encouraged  to  refer  to  the  inter  m  rule 
governing  this  orogram.  56  FR  23789 
(May  24. 1991) 

For  properties  listed  as  suita  )le/to  be 
excess,  that  property  may,  if 
subsequently  accepted  as  excej  s  by 
GSA,  be  made  available  for  use  by  the 
homeless  in  accordance  with  applicable 
law,  subject  to  screening  for  ot]ier 
Federal  use.  At  the  appropriate  time, 
HUD  will  publsh  the  property  in  a 
Notice  showing  it  as  either  suitable/ 
available  or  suitable/unavailab  e. 

For  properties  listed  as  suitable/ 
unavailable,  the  landholding  a|;ency  has 
decided  that  the  property  cannot  be 
declared  excess  or  made  availa  }le  for 
use  to  assist  the  homeless,  and  the 
property  will  not  be  available. 

Properties  listed  as  unsuitable  will 
not  be  made  available  for  any  ether 
purpose  for  20  days  from  the  date  of  this 
Notice.  Homeless  assistance  providers 
interested  in  a  -eview  by  HUD  of  the 
determination  of  unsuitability  should 
call  the  toll  fre«  information  lire  at  1- 
800-927-7588  for  detailed  instnictions 
or  write  a  letter  to  Mark  Johnsti  m  at  the 
address  listed  et  the  beginning  of  this 
Notice.  Included  in  the  request  for 
review  should  be  the  property  address 
(including  zip  code),  the  date  of 
publication  in  he  Federal  Reg  ster,  the 
landholding  agency,  anc  the  property 
number. 

For  more  information  regard  ng 
particular  properties  identified  in  this 
Notice  (i.e..  acreage,  floor  plan  existing 
sanitary  facilitie^exact  street  { ddress). 
providers  shoulo  contact  the 
appropriate  lardholding  agenc  es  at  the 
following  ad  ipisses:  U.S.  Ann; '  Corps  of 
Engineers:  Gary  B.  Paterson.  Ciief,  Base 
Realignment  ard  Closure  Officj, 
Directorate  of  Eeal  Estate .  20 
Massachusetts  Ave..  NW.  Roon  4133. 


Washington.  DC  20314-1000;  (202)  272- 
0520;  (This  is  not  a  toll-free  number). 

Dated;  August  27. 1993. 

Jacquie  M.  Lawring, 

Deputy  Assistant  Secretary  for  Economic 
De\'elopment. 

Title  V,  Federal  Surplus  Property 
Program  Federal  Register  Report  for  9/ 
03/93 

California — Fort  Ord 

Fort  Ord  is  located  7  miles  north  of 
the  City  of  Monterey  and  120  miles 
southeast  of  San  Francisco,  California 
93941-5000.  The  installation  is 
scheduled  for  closure  on  or  about 
September  1995.  Properties  shown 
below  as  suitable/available  will  be 
available  at  that  time.  The  Army  Corps 
of  Engineers  has  advised  HUD  that  some 

[)roperties  may  be  available  for  interim 
ease  for  use  to  assist  the  homeless  prior 
to  that  date. 

The  installation  consists  of 
approximately  26,720  acres  and  14 
million  square  feet  of  permanent 
facilities  that  have  been  reviewed  by 
HUD  for  suitability  for  use  to  assist  the 
homeless.  The  properties  that  HUD  has 
determined  suitable  and  which  are 
available  include  various  types  of 
housing;  office  and  administrative 
buildings;  recreational,  maintenance 
and  storage  facilities;  and  other  more 
specialized  structures. 

For  specific  information  concerning 
Fort  Ord.  please  contact  Commander, 
7th  ID,  ATTN:  AFZW-RM  (LTC 
Anderson),  Fort  Ord,  California  93941- 
5000. 

Suitable/ Available  Properties 

Property  Number:  329210039 
Type  Facility:  Housing — 1215  family 
houses;  majority  are  2-story. 

Property  Number:  329210040 
Type  Facility:  Temporary  Living 
Quarters — 254  buildings;  wood, 
concrete  and  concrete  block  structures 
including  barracks. 
Property  Number:  329210041 
Type  Facility:  Office/ Administration — 
304  buildings;  wood,  concrete, 
concrete  block  and  steel  structures 
including  personnel  bldgs.  and 
general  purpose  bldgs. 
Property  Number:  329210042 
Type  Facility:  Recreation — 52  facilities 
including  bowling  center,  guest 
houses,  community  and  youth 
centers,  library,  gym  and  recreation 
bldgs. 
Property  Number:  329210043 
Type  Facility:  Aircraft/Airport 
Facilities — 18  facilities  including 
hangars,  runway,  taxiways,  aprons, 
fire  station,  maintenance  bldgs.  and 
control  tower. 
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Property  Number  329210044 
Type  FaciJjfy:  Maintenance/Engineering 
Facilitip-— 24  buildings:  wood, 
concrete  blocli  and  steel  structures. 
Property  NuiDber  329210045 
Type  Facility.  Mess/Dining  Halls— 95 
buildings;  wood,  concrete  and 
concrete  block  dining  facilities. 
Property  Number:  329210046 
Type  Facility:  Child  Care — 6  buildings; 
wood  and  concrete  child  care  centers. 
Property  Number  329210047 
Type  Facility:  Stores  and  Services — 22 
buildings;  wood,  concrete,  concrete 
block  and  steel  structures  including 
stores,  snack  bars,  commissary  and 
service  station  exchange. 
Property  Number:  329210048 
Type  Facility:  Hospital  Facilities— 10 
buildings;  wood,  concrete  and 
concrete  block  structures  including  a 
hospital,  clinics  and  vet.  facilities. 
Property  Number:  329210049 
Type  Facility:  Chapels — 10  buildings; 
wood,  c  ncrete,  concrete  block 
chapels  and  chapel  center  facilities. 
Property  Number:  329210050 
Type  Facility-.  Fire  Facilities— 2  fire 

stations. 
Property  Number.  329210051 
Type  Facility:  Audio  Visual  Facilities — 
8  buildings;  wood,  concrete  and  steel 
structures  including  photo  labs  and 
training  centers. 
Property  Number:  329210052 
Type  Facility:  Communications/ 
Electronics  Facilities — 6  buildings; 
concrete,  concrete  block  and  steel 
structures  including  a  communication 
center  and  radio  bldgs. 
Property  Number:  329210053 
Type  Facility:  Warehouses — 216 
buildings;  wood,  concrete,  concrete 
block  and  steel  structures  including 
storage  bldgs.  and  sheds. 
Property  N'lmber.  329210054 
Type  Faciuty:  V^icle  Shops — 82 
buildings;  wood,  concrete,  concrete 
block  and  steel  structures  including 
maintehance  shops  and  oil  storage 
bldgs. 
Property  Number  329210055 
Type  Facility;  Miscellaneous 
Facilities — 438  facilities  including 
hdqts.  bldgs..  reserve  centers, 
classrooms,  day  rooms,  roads,  vehicle 
parks  and  training  areas. 
Property  Number  329210056 
Type  Facihty:  Multi-Purpose 

Facilities — 27  facilities. 
Property  Number  329210057 
Type  Facility:  Fuel  Facilities— 31 
buildings:  concrete,  concrete  block 
and  steel  structures  including  gas 
station  bldgs. 
Property  Number  329210058 


Type  Facility:  Hazardous  Storage 
Facilities — 6  buildings:  concrete, 
concrete  block  and  steel  structures. 
Property  Number  329210059 
Type  Facility:  Explosives/Munitions 
Facilities— 31  buildings;  concrete  and 
steel  structures  including  igloo 
storages  and  magazine  storages. 

Cahfomia — Sacramento  Army  Depot 

Sacramento  Army  Depot  is  located 
within  the  city  limits  of  Sacramento. 
California  95813-5t)53.  Three  mdfor 
highways  (California  99,  biterstate  80 
ai]^  U.S.  Route  50)  are  in  the  immediate 
vicinity.  The  Depot  is  in  an  area  zoned 
as  industrial.  The  installation  is 
scheduled  to  be  closed  on  or  about 
September  1997,  however  complete 
mission  cessation  will  accelerate  reuse 
of  facilities  and  real  property  on  or 
about  October  1994. 

The  installation  consists  of 
approximately  485  acres  and  3.2  million 
square  feet  of  facilities.  The  Army  will 
retain  a  50  acre  enclave  on  the 
installation  to  support  the  Reserve 
Component  mission.  The  properties  that 
HUD  has  determined  suitable  and 
which  are  available  for  use  to  assist  the 
homeless  include  housing;  office  and 
administrative  buildings;  recreation, 
maintenance  and  storage  facilities;  and 
other  more  specialized  structures. 

For  specific  information  concerning 
Sacramento  Army  Depot,  please  contact 
Commander,  Sacramento  Army  Depot. 
ATTN:  SDSSA-LS  (Mr.  Guy  Brown), 
Sacramento.  California  95813-5053. 

Suitable/ Available  Properties 

Property  Number:  329320004 
Type  Facility:  Housing — 3  buildings; 
ranging  in  size  from  1320  &q.  ft.  to 
2343  sq.  ft.  including  garages. 
Property  Number  329320005 
Tyj)e  Facility:  Office/ Administration — 7 
buildings:  ranging  in  size  from  192  sq. 
ft.  to  109.655  sq.  ft. 
Property  Number  329320006 
Type  Facility:  Recreation/Stores/ 
Services — ^20  buildings;  ranging  in 
size  from  100  sq.  ft.  to  9871  sq.  ft. 
including  community  and  fitness 
centers,  snack  bars,  etc. 
Property  Number  329320007 
Type  Facility:  Warehouses/Storage 
Facilities— 23  buildings;  ranging  in 
size  from  119  sq.  ft.  to  261,360  sq.  ft. 
Property  Number  329320008 
Type  Facility:  Communication/ 
Electronic— 13  buildings;  electronic 
maintenance  shops  and  equipment 
facilities  ranging  in  size  from  756  sq. 
ft.  to  163,961  sq.  ft. 
Property  Number  329320009 
Type  Facility:  Hospital — 1  building: 
6622  sq.  ft.  clinic  without  beds. 


Property  Number  329320010 

Type  Facility:  Dining  Hall— 1  building; 

12.550  sq.  ft.  post  restaurant. 
Property  Number  329320011 
Type  Facility:  Miscellaneous 

Buildings— 14  buildings;  ranging  in 

size  from  120  sq.  ft.  to  5612  sq.  ft. 

including  sentry  stations,  gen.  inst. 

bldgs.  and  waste  treatment  facilities. 
Property  Number  329320012 
Type  Facility:  Maintenance/ 

Engineenng— 6  buildings:  ranging  in 

size  from  437  sq.  ft.  to  8707  sq.  ft. 
Property  Number:  329320013 
Type  Facility:  Vehicle  Shop  Buildings— 

2  buildings;  ranging  in  size  from  600 

sq.  ft.  to  48.363  sq.  ft. 
Property  Number:  329320014 
Type  Facility:  Hazardous  Storage 

Buildings— 18  buildings;  flammable 

material  storehouses  ranging  in  size 

from  72  sq.  ft.  to  4100  sq.  ft. 
Property  Number  329320015 
Type  Facility:  Land — approximately  485 

acres  including  swimming  pools. 

tennis  courts,  baseball  and  softball 

fields,  golf  course,  roads,  open  areas 

etc. 

California — Land 

Suitable/Available  Properties 

Land — 2.5  acres 
Hamilton  Army  Airfield 
Novate  Co:  Marin  CA  94945 
Landholding  Agency:  COE-BC 
Property  Number  329310001 
Status:  Excess 

Base  closure  Number  of  Units:  1 
Comment:  2.5  acres,  potential  utilities, 

access  restriction,  subject  to  flooding. 

wetlands  and  storm  water  runoff, 

potential  for  contamination  from 

adjoining  areas 

Connecticut 

Suitable/Unavailable  Properties 

15  Family  Houses 

Portlant  CT  36 

Portland  Co:  Middlesex  CT  06484 

Landholding  Agency:  COE-BC 

Property  Numbers:  319011218- 

319011232 
Status:  Excess 
Base  Closure 
Comment:  1000-1300  sq.  ft.,  1  story 

wood  frame  residences 

Florida — Land 

Unsuitable  Properties 

Cape  St.  George  Reservation 

Fort  Rucker,  AL  Installation  #12050 

Apalachicola  Co:  Franklin  G  C  FL  32320 

Landholding  Agency:  COE-BC 

Property  Number  329140001 

Status:  Unutilized 

Base  Closure  Number  of  Units:  1 
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Reason:  Floodway,  Inaccessible 
Illinois 

Suitable/Unavailable  Properties 

12  Worth  Family  Houses 

Fort  Sheridan 

Worth  Co:  Cook  IL  60482 

Landholding  Agency:  COE-BC 

Property  Number:  329210002 

Status:  Excess 

Base  closure 

Comment:  1-story  residences,  possible 

asbestos,  off-site  use  only,  scheduled 

to  be  vacated  05/93. 
12  Addison  Family  Houses 
Fort  Sheridan 

Addison  Co:  DuPage  IL  60101 
Landholding  Agency:  COE-BC 
Property  Number:  329210001 
Status:  Excess 
Base  Closure 
Comment:  1-story  residences,  possible 

asbestos,  scheduled  to  be  vacated  05/ 

93. 

Unsuitable  Properties 

BIdg.  117,  Hangar 

Fort  Sheridan  Co:  Lake  IL  60037-5000 
Landholding  Agency:  COE-BC 
Property  Number:  329230001 
Status:  Excess 

Base  closure  Number  of  Units:  1 
Reason:  Within  airport  runway  clear 
zone 

Indiana — Fort  Benjamin  Harrison 

Fort  Benjamin  Harrison  is  located 
northeast  of  Indianapolis  in  the  City  of 
Lawrence  46216-5000.  All  the 
properties  will  be  excess  to  the  needs  of 
the  Army  Corps  of  Engineers  on  or 
about  September  1995.  Properties 
shown  below  as  suitable/available  will 
be  available  at  that  time.  The  Army 
Corps  of  Engineers  has  advised  HUD 
that  some  properties  may  be  available 
for  interim  lease  for  use  to  assist  the 
homeless  prior  to  that  date. 

The  base  covers  2501  acres  and  has 
4.7  million  square  feet  of  facihties.  The 
properties  that  HUD  has  determined 
suitable  and  which  are  available  include 
family  housing  residences,  temporary 
living  quarters,  office/administration 
buildings,  various  types  of  recreational 
facilities,  child  care  centers  and  chapels, 
dining  halls,  a  hospital,  warehouses, 
miscellaneous  and  other  specialized 
structures.  More  specific  information 
concerning  projjerties  at  the  base  can  be 
obtained  by  contacting  LTC  Gregory 
Miller,  US  Army  Soldier  Support 
Center,  Attn:  ATZI-IS,  Fort  Benjamin 
Harrison,  Indiana  46216-5000;  (317) 
542-5382. 

Suitable/Available  Properties 

Property  Numbers:  329210068- 
329210069 


Type  Facility:  Housing— 90  faiiily 
residences.  1  and  2  story  brick  frame: 
29  temporary  living  quarters 
(barracks),  brick  or  concrete  frame. 
Property  Numoer:  329210070 
Type  Facility:  Office/ Administration — 
26  buildings;  wood,  brick,  concrete  or 
concrete  block  frame;  includes 
personnel  and  general  purpose 
buildings. 
Property  Number:  329210071 
Type  Facility:  Recreational  Facilities — 
28;  wood,  brick,  concrete  o-  concrete 
block  frame;  includes  gym,  canteen, 
golf  course,  swimming  pool,  riding 
stable,  tennis  court,  bowling  center, 
recreation  buildings,  basketball  and 
handball  counts,  baseball  f  elds,  track, 
and  playgrounds. 
Property  Number:  32921007.'> 
Type  Facility:  Child  Care  Centers — 2 
buildings;  brick  frame;  5,818  &  14,457 
sq.ft. 
Property  Number:  329210073 
Type  Facility:  Dining  Halls — 4;  brick 
.    frame;  11,075  to  31,439  sq.  ft. 
Property  Number:  329210074 
Type  Facility:  Stores/Services — 12 
buildings;  140  to  68,899  sq.  ft.;  brick, 
wood,  concrete  or  concrete  block 
frame;  includes  restauran., 
commissary,  sales  stores,  exhcange 
branchs,  and  service  outlet. 
Property  Number:  329210075 
Type  Facility:  Hospital,  brick  frame. 
Property  Number:  329210076 
Type  Facility:  2  Chapels;  3.747  &  16,587 

sq.  ft.,  brick  and  aluminum  frame. 
Property  Number:  329210078 
Type  Facility:  2  Fire  Facilities;  2,243  & 
3,835  sq.  ft.;  includes  fire  station  and 
hose  house. 
Property  Numbers:  329210079, 

329210083 
Type  Facility:  2  Vehicle  Shops  and  Fuel 
Facility;  concrete/asbestos  frame;  1 
gas  station  building,  327  sq.  ft. 
Property  Number:  329210C80 
Type  Facility:  Maintenance 
Engineering — 6  buildings;  168  to 
14,074  sq.  ft.;  wood,  brick  or  concrete 
block  frame. 
Property  Number:  329210081, 

329210082 
Type  Facility:  Explosives/Munitions 
and  Hazardous  Storage —  10 
buildings;  103  o  1.138  sq.  ft.;  brick, 
steel,  concrete  or  wood  frame; 
includes  ammo  magazines  and 
flammable  materials  storage. 
Property  Number:  329210084 
Type  Facility:  23  Warehoi  ses;  960  to 
56,650  sq.  ft.;  brick,  con:Tete  or  steel 
frame. 
Property  Number:  329210185 
TyfJe  Facility:  150  Miscellaneous 
Buildings;  31  to  211,36^  sq.  ft.; 


includes  headquarters  &  general 

instruction  buildings;  training  centers 

and  detached  garages. 
Property  Number:  329210086 
Type  Facility:  5  Multipurpose 

Buildings. 

Land 

Property  Number:  329210077 
Type  Facility:  2  Aircraft/ Airport 
Facilities;  938  sq.  yds. 

Unsuitable  Properties 

Property  Number:  329210087 
Type  Facility:  1  Recreational  Facility; 
within  a  floodway. 

Indiana — Land 

Suitable/ Available  Properties 

Land— Plant  II 

Indiana  Army  Ammunition  Plant 

Charlestown  Co:  Clark  IN  47111 

Landholding  Agency:  COE-BC 

Property  Number:  329220004 

Status:  Excess 

Base  closure  Number  of  Units:  1 

Comment:  858.63  acres,  34  acres  subj.  to 

flooding,  access  over  private  property 

by  easement  of  roadway,  manufac. 

facility  on  site  not  operative  for  20 

yrs. 

Kentucky — Lexington-Blue  Grass  Army 
Depot 

Lexington-Blue  Grass  Army  Depot  is 
located  in  Fayette  and  Bourbon 
Counties  in  Central  Kentucky.  The 
installation  is  scheduled  for  closure  on 
or  about  September  1994.  Properties 
shown  below  as  suitable/available  will 
be  available  at  that  time.  The  Army 
Corps  of  Engineers  had  advised  HUD 
that  some  properties  may  be  available 
for  interim  lease  for  use  to  assist  the 
homeless  prior  to  that  date. 

The  installation  consists  of 
approximately  780  acres  and  113 
permanent  facilities  that  have  been 
reviewed  by  HUD  for  suitability  for  use 
to  assist  the  homeless.  The  properties 
that  HUD  has  determined  suitable 
which  are  available  include  housing, 
office  and  administrative  buildings, 
industrial/warehouse  facilities,  other 
more  specialized  structures  and 
recreational  areas. 

Suitable/Available  Properties 

Property  Number:  329330001 
Type  Facility:  Housing — 17  family 

units;  ranging  in  size  from 

approximately  2500  sq.  ft.  to  9000  sq. 

ft.,  brick  or  aluminum  frame. 
Property  Number:  329330002 
Type  Facility:  Office/ Administration — 8 

buildings;  ranging  in  size  from 

approximately  570  sq.  ft.  to  11,000  sq. 

ft.,  concrete  or  aluminum  frame. 
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Property  Number.  329330003 

Type  Facility:  Recreation — 6  facilities; 

including  a  9-hole  golf  course. 

swimming  pool,  clubhouse,  tennis 

courts,  Softball  field  and  playground. 
Property  Number:  329330004 
Type  Facility:  School/Child  Care— 2 

facilities. 
Property  Number:  329330005 
Type  Facility:  Hospital 

Property  Number  329330006 
Type  Facility:  Mess/Dining  Halls— 3 

facilities. 
Property  Number:  329330007 
Type  Facility:  Communications/ 

Electronics — 2  facilities;  concrete 

frame. 
Property  f  imber.  329330008 
Type  Facility:  Warehouses — 41 

facilities;  various  sizes,  concrete  or 

brick  frame. 
Property  Number  329330009 
Type  Facility:  Miscellaneous 

Facilities — 40  facilities  including  fire 

department,  restaurant,  gas  station. 

motor  pool,  stores/services,  heating 

and  sewer  plants. 

Property  Number  329330010 
Type  Facility:  Hazardous  Storage — 1 

facility. 

Massachusetts — Fort  Devens 

Fort  Devens  military  base  is  located  at 
Fort  Devens.  Massachusetts  01433— 
5000.  It  is  approximately  45  miles  west 
of  Boston.  All  the  properties  will  be 
excess  to  the  needs  of  the  Army  Corps 
of  Engineers  on  or  about  October  31, 
1995.  Properties  shown  below  as 
suitable/av  liable  will  be  available  at 
that  time.  The  Army  Corps  of  Engineers 
has  advised  HUD  that  some  properties 
may  be  available  for  interim  lease  for 
use  to  assist  the  homeless  prior  to  that 
date. 

The  installation  covers  9.283  acres 
and  has  approximately  7.4  million 
square  feet  of  facilities.  The  properties 
that  HUD  has  determined  suitable  and 
which  are  available  include  single 
family  and  multifamily  housing  units; 
office  and  administration  buildings, 
indoor  and  outdoor  recreational 
facilities;  warehouses  and  multi-use 
buildings;  hospital  facilities;  stores  and 
service  facilities;  dining  facilities;  a 
child  care  facility;  and  other 
miscellaneous  and  specialized 
structures. 

For  specific  information  concerning 
Fort  Devens,  please  contact 
Commandpr  Fort  Devens.  Attn:  AFZD- 
T  (Mr.  Carter  Hunt).  Fort  Devens. 
Massachusetts  01433-5000. 

Suitable/Available  Properties 

Property  Number  329210012 


Type  Facility:  54  Office/ Administration 
Buildings:  1.174  to  71.781  sq.  ft.; 
wood,  brick  or  concrete  block  frame 
including  personnel  bldgs.,  general 
purpose  and  support  services  bldgs. 

Property  Number  329210029 

Type  Facility:  259  Housing  units;  1.200 
to  4.380  sq.  ft.;  wood  or  brick  frame; 
single  and  duplex  residences. 
multifamily  residences — up  to  14 
units  per  bldg. 

Property  Number:  329210015 

Type  Facility:  150  Temporary  Living 
Quarters;  1,028  to  19,120  sq.  f^.;  wood, 
brick  or  concrete  block  structures 
including  barracks. 

Property  Number:  329210013 

Type  Facility:  25  Recreational  Facilities; 
155  to  30,000  sq.  ft.;  wood,  brick,  steel 
or  concrete  block  construction 
including  a  gym,  library,  swimming 
pool,  golf  clubhouse,  and  bowling 
center. 

Property  Numbers:  329210016, 
329210025 

Type  Facility:  Aircrafl/Tuel  Facilities — 
5;  gas  station  bldgs.  and  pump 
stations;  wood,  steel  or  concrete  block 
structures. 

Property  Numbers:  329210017. 
329210021 

Type  Facility:  Maintenance 
Engineering/Vehicle  Shops — 31 
buildings;  120  to  20,310  sq.  ft.;  wood, 
brick,  steel  or  concrete  block  frame 
including  maintenance  shops, 
entomology  facility,  vehicle 
maintenance  bldgs.,  oil  storage  bldgs. 

Property  Number:  329210018 
Type  Facility:  11  Stores/Service 
Buildings;  271  to  107,208  sq.  fl.; 
wood,  concrete  block  or  brick  frame 
including  commis!xiry,  sales  store, 
exchange  service  station,  exchange 
retail  stores. 
Property  Number:  329210019 
Type  Facility:  4  Hospital  Facilities;  493 
to  126,835  sq.  ft.;  wood,  concrete, 
concrete  block  or  brick  frame 
including  clinics,  hospital, 
veterinarian  facility,  and  dental  clinic. 

Property  Number  329210022 
Type  Facility:  4  Audio  Visual/Photo 

Labs;  480  to  10,612  sq.  ft.;  wood  or 

concrete  block  construction. 
Property  Number  329210027 
Type  Facility:  24  Mess/Dining  Halls; 

2,403  to  2,717  sq.  fl.;  wood  frame. 
Property  Number:  329210024 
Type  Facility:  2  Communication 

Buildings;  1.322  to  1.749  sq.  ft.; 

concrete  block  or  brick  frame; 

communication  centers. 
Property  Number  329210026 
Type  Facility:  86  Warehouses;  49  to 

85,790  sq.  ft.;  wood,  concrete. 


concrete  block  or  steel  construdion 
including  sheds,  storehouse,  ntedical 
supply,  vehicle  storage,  general 
purpose  bldgs. 

Property  Number  329210014 

Type  Facility:  Child  Care  Facility:  6,012 
sq.  ft.;  wood  frame. 

Property  Number:  329210023 

Type  Facility:  8  Hazardous  Storage 
Buildings:  64  to  6,000  sq.  ft.;  cortcrete, 
steel  or  concrete  block  structures 
including  oxygen  storage  facilities 
and  flammable  materials  storage. 

Property  Number  329210028 
Type  Facility:  168  Miscellaneous 

Facilities:  320  to  114,000  sq.  ft.;  wood, 
concrete  block,  brick  or  steel 
construction  including  general 
^j)urpose  bldgs.,  training  facilities,  RG 
(    hou.ses,  reserve  centers,  garages. 

Property  Number  329210030 
Type  Facility:  4  Multi-purpose 
buildings. 

Unsuitable  Properties 

Property  Number:  329210032 

Type  Facility:  3  Recreation  Facilities; 

within  2,000  feet  from  flammable  or 

explosive  material. 
Property  Numbers:  329210033, 

329210038 
Type  Facility:  One  Temporary'  Living 

Quarters  and  2  housing  residences; 

within  2,000  feet  from  flammable  or 

explosive  material. 
Property  Number:  329210031 
Type  Facility:  One  Office/ 

Administration  Building;  within 

2,000  feet  from  flammable  or 

explosive  material. 

Property  Numbers:  329210034. 

329210037 
Type  Facility:  6  Miscellaneous 

Buildings — including  stores,  service 

facilities,  eta 

Property  Number  329210035 

Type  Facility:  One  Vehicle  Shop;  within 

2,000  feet  from  flammable  explosive 

material. 

Property  Number  329210036 

Type  Facility:  One  Warehouse:  within 

2,000  feet  from  flammable  explosive 

material. 

Massachusetts 

Suitable/Available  Properties 

12  Bldgs.,  Burlington  Housing 
South  Bedford 

Burlington  Co:  Middlesex  MA  01803 
Landholding  Agency:  COE-BC 
Property  Number:  329240005 
Status:  Surplus 

Base  closure  Number  of  Units:  12 
Comment:  1100  sq.  ft.  each,  1-story 
wood  frame  residences. 
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Michigan 

Suitable/UnavailabJe  Properties 

Pontiac  Storage  Facility 
871  East  South  Boulevard 
Pontiac  Co:  Oakland  MI  48054 
Landholding  Agency:  COE-BC 
Property  Number:  329240001 
Status:  Excess 

Base  closure  Number  of  Units:  5 
Comment:  607,202  sq.  ft.  warehouse  w/ 

steel  frame,  4  other  structures  inc. 

well  house,  sentry  station,  heating 

plant  and  water  tower  located  on 

31.24  acres. 

New  Jersey — Fort  Dix 

Fort  Dix  is  located  in  the  eastern  edge 
of  Burlington  County,  and  part  of  the 
western  edge  of  Ocean  County,  New 
Jersey.  It  is  approximately  17  miles 
southeast  of  Trenton,  New  Jersey.  The 
installation  is  scheduled  for  realignment 
on  or  about  October  1, 1993.  The 
majority  of  the  base  is  being  retained  for 
Federal  use. 

The  Sheridanville  Family  Housing 
complex  is  located  on  Sailors  Pond 
Road,  approx.  1  mile  east  of  State 
Highway  68.  The  Kennedy  Courts 
Family  Housing  complex  is  located  at 
the  comer  of  Pemberton-Pointville  and 
Juliustown  Roads,  approx.  1  mile 
southeast  of  County  Route  616.  Both 
complexes  contain  various  types  of 
housing,  service  stores,  maintenance 
buildings,  miscellaneous  buildings  and 
other  more  specialized  structures. 

For  specific  information  concerning 
Fort  Dix,  please  contact  U.S.  Army 
Training  Center,  Attn:  ATZD-EHP.  Jean 
M.  Johnson.  Fort  Dix,  NJ  08640-5506. 

Suitable/Unavailable  Properties 

Sheridanville  Family  Housing  Complex 

Property  Number:  329220014 
Type  Facility:  Housing — 25,  6-unit 

buildings;  1.  2  or  3  bedrooms,  wood 

frame  w/brick  veneer  facing 

Property  Number:  329220015 
Type  Facility:  Housing — one,  8-unit 
building,  2  story.  1.  2  or  3  bedrooms, 
wood  frame  w/brick  veneer  facing 
Property  Number:  329220016 
Type  Facility:  Housing — one,  10-unit 
building;  2  story,  1.  2  or  3  bedrooms, 
wood  frame  w/brick  veneer  facing 
Property  Number:  329220017 
Type  Facility:  Housing — 11. 12-unit 
buildings:  2  story.  1,  2  or  3  bedrooms, 
wood  frame  w/brick  veneer  facing 
Property  Number:  329220018 
Type  Facility:  33  detached  sheds:  1 

story,  wood  frame 
Property  Number:  329220020 
Tyj>e  Facility:  Maintenance 
Engineering — 3  buildings 


Property  Number:  229220(21 
Type  Facility:  Ser\''ce  Store — 1 

building,  most  recent  usa — PX,  wood 

frame 

Property  Number:  ?29220r22 
Type  Facility:  Misc3llanecus — 3 

buildings:  waiting  shelters 
Property  Number:  229220019 
Type  Facility:  Recreational/land — 

basketball  court  end  Softball  field 

Kennedy  Courts  Fa-nily  Housing 
Complex 

Property  Number:  329220023. 

329220035. 329220043 

Type  Facility:  Office/ Adninistration — 
42  buildings:  concrete  or  cinderblock 
w/brick  veneer  facing,  1 ,  2  or  3  story, 
includes  classrooms,  in^ructional 
bldgs.,  administration  &  supplies, 
regimental  headquarter; ,  personnel- 
supply  services 

Property  Numbers:  32922)024, 

329220036. 329220044 
Type  Facility:  Recreation;  1 — 12 

facilities;  includes  gym  theater, 
tennis  court,  recreation  center, 
museums,  community  centers 

Property  Numbers:  329223025. 
329220045 

Type  Facility:  Maintenan  :e 

Engineering — 5  buildings:  wood, 
concrete  or  cinderblocl ,  1  or  2  story, 
includes  generator  and  gas  meter 
house 

Property  Numbers:  32922  0026, 

329220037, 329220046 
Type  Facility:  Service  St(  res — 3  PXs 
Property  Numbers:  329220027. 

329220038 
Type  Facility:  Hospitals — 2  buildings;  1 

story,  concrete  or  cind<  rblock  w/brick 

veneer  facing 

Property  Numbers:  32921 0028. 

329220039 
Type  Facility:  Chapels — I;  1  story 
Property  Numbers:  3292;:0029- 

329220030. 32922004: ,  329220050 
Type  Facility:  Vehide/Fiel — 10 

facilities;  includes  gas  stations,  oil 

storage  bldgs.,  vehicle  greaser, 

automotive  shop 

Property  Numbers:  3292  20031. 

329220040 
Type  Facility:  Dining  Halls — 8  facilities; 

includes  enlisted  pers  >nnel  dining.  1 

story,  concrete  or  cindsr-block  w/ 

brick  veneer  facing 
Property  Numbers:  329220032, 

329220041 
Type  Facility:  Housing — 22  buildings: 

enlisted  barracks,  3  story 
Property  Number:  329220048 
Type  Facility:  Haza-dou ;  storage — 3 

buildings:  1  story 

Property  Number:  329220049 
T 


Type  Facility:  Communications/ 

Electronics — 2;  1  &  2  story 
Property  Numbers:  329220013. 

329220033, 329220042.  329220051- 

329220052 
Type  Facility:  Miscellaneous — 29 

buildings:  includes  waiting  shelters, 

warehouses,  and  other  specialized 

structures 
Property  Number:  329220053 
Type  Facility:  Area  Confinement 

Facility:  109.668  sq.  ft.,  2  story 

concrete  &  block  frame 
Property  Number:  329220011 
Type  Facility:  Recreational/land — 2; 

basketball  courts 

Unsuitable  Properties 

Property  Number:  329220034 
Type  Facility:  Sewage  Pump 
Property  Number:  329220005- 

329220009 
Type  Facility:  Housing  (Kennedy  Courts 

Family  Housing  Complex) 
Reason:  Extensive  deterioration 
Property  Number:  329220010 
Type  Facility:  48  Detached  Sheds 

(Kennedy  Courts  Family  Housing 

Complex) 
Reason:  Extensive  deterioration 
Property  Number:  329220012 
Type  Facility:  Heat  Plant  (Kennedy 

Courts  Family  Housing  Complex) 
Reason:  Extensive  deterioration 
Property  Number:  329320016 
Type  Facility:  BIdg.  S06893  (Kennedy 

Courts  Family  Housing  Complex) 
Reason:  Extensive  deterioration 

New  Jersey 

Suitable/Unavailable  Properties 

Bldg.  P05605,  Fort  Dix 

8th  Street 

Ft.  Dix  Co:  Burlington  NJ  08640 

Landholding  Agency:  COE-BC 

Property  Number:  329210064 

Status:  Unutilized 

Ba.se  Closure  Number  of  Units:  1 

Comment;  6137  sq.  ft.,  1-story,  possible 

asbestos,  most  recent  use —  admin/ 

classroom. 
Bldgs.  P05602,  P05603  Fort  Dix 
8th  Street 

Ft.  Dix  Co:  Burlington  NJ  08640 
Landholding  Agency:  COE-BC 
Property  Number  329210065- 

329210066 
Status:  Excess 

Base  Closure  Number  of  Units:  2 
Comment:  40653  sq.  fL  each.  3-story. 

not  handicapped  accessible,  no 

sprinkler/fire  escape  doors  on  2nd/ 

3rd  floors,  most  recent  use — trainee 

barracks. 
Bldg.  P05604,  Fort  Dix 
8th  Street 
Ft.  Dix  Co:  Burlington  NJ  08640 
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Landholding  Agency:  COE-BC 
Property  Number:  329210067 
Status:  Excess 

Base  Closure  Number  of  Units:  1 
Comment:  12194  sq.  ft..  1-story. 

presence  of  asbestos,  most  recent 

use — admin/supply  building. 
24  Family  Houses 
Franklin  Lakes 
Patrick  Brems  Court 
Mahwah  Co:  Bergen  NJ  07430 
Landholding  Agency:  COE-BC 
Property  Numbers:  319010734- 

319010757 
Status:  Excess 
Base  Closure 
Comment:  1196  sq.  ft..  1  story  wood 

frame  residences. 

32  Family  Houses 

Livingston  Family  Housing 

Homung  Court 

East  Hanover  Co:  Morris  NJ  07936 

Landholding  Agency:  COE-BC 

Property  Numbers:  319010758- 

3190107789 
Status:  Surplus 
Base  Closure 
Comment:  1196  sq.  ft.,  1  story  wood 

frame  residences,  possible  asbestos  in 

floor  tiles. 

New  York 

Suitable/Unavailable 

37  Nike  Houses 
New  York  01  ^ 

Tappan  Co:  Rockland  NY 
Landholding  Agency:  COE-BC 
Property  Numbers:  319011049. 

319011070-319011105 
Status:  Excess 
Base  Closure 
Comment:  897  sq.  ft..  1  story  wood 

frame  residences  on  concrete  slab. 
27  Dry  Hill  Family  Housing 
Route  3 

Watertowm  Co:  Jefferson  NY  13601 
Landholding  Agency:  COE-BC 
Property  Numbers:  319030015- 

319030041 
Status:  Excess 
Base  Closure 
Comment:  816-1300  sq.  ft..  1  story 

wood  frame  residences. 

Pennsylvania 

Suitable/Available  Properties 

3  Supply  Facilities 
Tacony  Warehouse 
Located  at  7071  Wissonoming  St.  & 

Milnor  St. 
Philadelphia  Co:  Philadelphia  PA 
Landholding  Agency:  COE-BC 
Property  Number:  329320001 
Status:  Excess 

Base  closure  Number  of  Units:  3 
Comment:  ranging  in  size  from  31,723 

sq.  ft.  to  162.074  sq.  ft.  steel,  framed 


masonry  structures,  need  roof 

replacement 
Bldg.  C — Admin.  Facility 
Tacony  Warehouse 
Located  at  7071  Wissonoming  St.  & 

Milnor  St. 
Philadelphia  Co:  Philadelphia  Pa 
Landholding  Agency:  COE-BC 
Property  Number:  329320002 
Status:  Excess 

Base  closure  Number  of  Units:  1 
Comment:  17,843  sq.  ft.  wood  frame 

structure,  needs  major  rehab 
7  Utility  Facilities 
Tacony  Warehouse 
Located  at  7071  Wissonoming  St.  & 

Milnor  St. 
Philadelphia  Co:  Philadelphia  PA 
Landholding  Agency:  COE-BC 
Property  Number:  329320003 
Status:  Excess 

Base  closure  Number  of  Units:  7 
Comment:  auxiliary  bldgs.  ranging  in 

size  from  53  sq.  ft.  to  13,308  sq.  ft. 

including  a  heat  plant 

Suitable/Unavailable  Properties 

12  Family  Houses 
C.E.  Kelly  Support  Facility 
Finleyville  Area  Site  52,  S-lOl-Q 
Finleyville  Co:  Washington  PA  15332 
Location:  Route  88  to  Mineral  Beach 

and  turn  left 
Landholding  Agency:  COE-BC 
Property  Numbers:  319011407. 

319011409-319011419 
Status:  Excess 
Base  Closure 
Comment:  1  story  frame  residences, 

possible  asbestos 
12  Family  Houses 
Monroeville  Area  Site  25 
C.E.  Kelly  Support  Facility 
Lindsey  Lane  R.D.  #2 
Monroeville  Co:  Allegheny  PA  15239 
Landholding  Agency:  COE-BC 
Property  Numbers:  319030051- 

319030062 
Status:  Excess 
Base  Closure 
Comment;  1  story  frame  residences  with 

playground  area,  possible  asbestos 
Land 

C.E.  Kelly  Support  Facility 
Finleyville  Area  Site  52 
Finleyville  Co:  Washington  PA  15332 
Landholding  Agency:  COE-BC 
Property  Number:  319011408 
Status:  Excess 
Base  Closure 
Comment:  11.63  acres,  potential 

utilities,  most  recent  use — pjayground 

area. 

Rhode  Island 

Suitable/Available  Properties 

16  Bldgs..  Slaterville  Housing 
Pound  Hill  Street 


N.  Smithfield  Co:  Providence  Rl  02895 
Landholding  Agency:  COE-BC 
Property  Number:  329240004 
Status:  Surplus 

Base  closure  Number  of  Units:  16 
Comment:  1100  sq.  ft.  each.  1-story 
wood  frame  residences. 

Suitable/Unavailable  Properties 

62  Bldgs..  Davisville  Housing 
Navy  Drive 

Davisville  Co:  Kingston  RI  02852 
Landholding  Agency:  COE-BC 
Property  Number:  329240003 
Status:  Surplus 

Base  closure:  Number  of  Units:  62 
Comment:  sq.  ft.  varies,  2-story  wood 
frame  residences. 

Virginia — Harry  Diamond  Laboratories 

Harry  Diamond  Laboratories. 
Woodbridge  Facility  is  located  in  Prince 
William  County.  Virginia,  22191.  The 
installation  is  scheduled  for  closure  on 
or  about  September  1994. 

The  installation  consists  of 
approximately  76,000  square  feet  of 
facilities  that  have  been  reviewed  by 
HUD  for  suitability  for  use  to  assist  the 
homeless. 

For  specific  information  concerning 
Harry  Diamond  Laboratories,  please 
contact  Commander,  U.S.  Army 
Laboratory  Command,  ATTN:  AMSLC- 
MC  (Ms.  Ann  Bamett),  2800  Powder 
Mill  Road,  Adelphi.  Maryland  20783- 
1145. 

Suitable/Unavailable  Properties 

Property  Number:  329210060 
Type  Facility:  Communications/ 

Electronic  Facilities — 3  brick 

structures. 
Property  Number:  329210061 
Type  Facility:  Warehouse — 1  brick 

storehouse. 
Property  Number:  329210062 
Type  Facility:  Miscellaneous 

Facilities — 3  facilities  including  roads 

and  a  vehicle  park. 
Property  Number:  329210063 
Type  Facility:  Multi-Purpose 

Facilities — 2  brick  structures 

including  an  administrative  building. 

Suitable/Available  Properties 

Bldg.  4,  DMA  Hemdon 

925  Springvale  Rd. 

Great  Falls  VA  22066 

Landholding  Agency:  COE-BC 

Property  Number:  329240002 

Status:  Excess 

Base  Closure  Number  of  Units:  1 

Comment:  4195  sq.  ft..  1-story  concrete 
masonary  structure,  most  recent  use — 
admin.,  scheduled  to  be  vacated  01/ 
94. 
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VVa.shington 
Suitable/Available  Properties 

28  BIdgs..  Youngslake  Housing 
Near  116th  St..  SE  &  192nd  St. 
Ronton  Co:  King  VVA 
Ixiiidholding  Agency:  CX3E-BC 
Property  Number:  329240000 
Status:  Excess 

Base  closure  Number  of  Units:  28 
Comment:  1184-1392  sq.  ft..  3-bedroom 

n;sidences,  scheduled  to  be  vacated  6/ 

95. 
IFK  Doc.  93-21 2<*4  Filed  9-2-9.1:  B;45am| 
Billing  Cod*  421&-29-f 


DEPARTMENT  OF  THE  INTERIOR 

Bureau  of  Land  Management 
{CO-050-4350-01] 

Area  Closure;  Colorado 

AGENCY:  Bureau  of  Land  Management. 

Interior. 

ACTION:  Emergency  closure  to  off-road 

vehicle  use  on  3760  acres  of  BLM  lands 

to  protect  human  life  and  natural 

n'source  values. 

SUMMARY:  Notice  is  hereby  given  in 
accordance  with  43  CFR  8341.2(a)  that, 
the  following  public  lands  have  been 
closed  to  off-road  vehicle  travel:  the  area 
south  of  Monte  Vista.  Colorado  and  west 
of  the  Monte  Vista  National  Wildlife 
Refuge  and  east  of  BLM  Road  5100  in 
T.3HN..  R.7E.,  Sections  34  &  35  and 
T.37N..  R7E..  Sections  2.3.10,11.14  and 
15. 

DATES:  Closure  to  become  effective 
September  1.  1993  and  continue  until 
May  31.1994. 

FOR  FURTHER  INFORMATION  CONTACT: 
Monica  Weimer  at  (719)  589-4975. 
ADDRESSES:  Comments  can  be  directed 
to  Area  Manger,  1921  State  Street. 
■Alamosa.  CO  81101  (719)  589-4975  or 
Canon  City  District  Manager,  Bureau  of 
Land  Management,  P.O.  Box  2200, 
Canon  City,  Colorado  81215-2200  (719) 
275-0631. 

SUPPLEMENTARY  INFORMATION:  This  area 
closure  will  eliminate  an  extremely 
dangerous  situation  where  a 
considerable  number  of  hunters  shoot 
elk  as  they  leave  the  Wildlife  Refuge  in 
the  early  morning.  The  closure  will  also 
protect  the  fragile  vegetation  and  highly 
erodible  soils  from  the  adverse  effects  of 
vehicle  travel  during  the  wet  months  of 
the  year. 

This  action  does  not  effect  hunting 
use  in  the  area,  but  is  intended  to  make 
the  area  safer  for  hunters  and  the 
general  public,  and  protect  the  natural 
resource  from  damage  during  the  fall/ 


winter  months  when  so  Is  are  often  wet. 

Exclusions  to  this  ciosu^e  are  listed  in 

43  CFR  8340.0-5(a). 

Stuart  L.  Freer, 

Associate  District  Manager. 

|FK  Doc.  93-21482  Filed  9-2-93;  8;45  am] 

BILUNC  CODE  4310-je-M 

[CA-^40-93-41 11-15:  CACA  1410^ 

California:  Proposed  Reinstatement  of 
Terminated  Oil  and  Ga*  Lease 

Under  the  provisions  of  Public  Law 
97^51,  a  petition  for  n:instatement  of 
oil  and  gas  lease  CACA  14101  for  lands 
in  Kern  County.  Ca  ifoinia.  was  timely 
filed  and  was  accompa  lied  by  all 
required  rentals  and  ro  'alties  accruing 
from  May  1,  1993,  the  date  of 
termination. 

No  valid  lease  has  bten  affecting  the 
lands.  The  lessee  has  a  ;reed  to  new 
lease  terms  for  rentals  ;  nd  royalties  at 
rates  of  $5.00  per  acre  .  Jid  16^s  percent, 
respectively.  Payment  )f  a  $500.00 
administrative  fee  and  reimbursement  of 
the  cost  of  the  publication  of  this  notice 
have  been  made. 

Having  met  all  the  n  quirements  for 
reinstatement  of  the  le  ise  as  set  out  in 
Section  31  (d)  and  (e)  ( f  the  Mineral 
Leasing  Act  of  1920  (30  U.S.C.  188).  the 
Bureau  of  Land  Managt^ment  is 
proposing  to  reinstate  he  lease  effective 
May  1,  1993.  The  least  is  subject  to  the 
original  terms  and  con  Jitions  of  the 
lease  and  the  increasec  rental  and 
royalty  rates  cited  abo'  e,  and  an 
extension  for  two  year ;  from  the  date 
the  lease  is  reinstated  jursuant  to  43 
CFR3108.2-3(e). 

Dated:  August  27.199'. 
Fred  OFerralL 

Chief.  Leasable  Minerals  iection. 

jFR  Doc.  93-21470  Filed  9-2-93;  8:45  ami 

BILLING  CODE  4310WB-M 

lCA-940-421(M)5;  CAS  D77652] 

Order  Providing  for  C  pening  of  Land; 
California 

AGENCY:  Bureau  of  La  id  Management. 

Interior. 

ACTION:  Opening  orde". 


SUMMARY:  On  August 
Bureau  of  Land  Mana 
patent  04-66-0015  to 
Public  Utility  District 
Recreation  and  Public 
June  14. 1926  (43  U.S 
869-^).  for  2.50  acres 
be  u.sed  for  sanitary  s- 
purposes  only.  A  conr 
revealed  that  not  all  t 
used  for  the  purpose 


18. 1965.  the 
'ement  issued 
the  Markleeville 
pursuant  to  the 
Purposes  Act  of 
C. 869, 869-1  to 
of  public  land  to 
!wage  disposal  site 
pliance  inspection 
le  land  was  being 
or  which  it  was 


patented.  The  Markleeville  Public 
Utility  District  voluntarily  relinquished 
the  land  not  being  used  for  disposal  site 
purposes,  title  to  the  land  has  been 
accepted  by  the  Bureau  of  Land 
Management,  and  the  land  has  regained 
its  public  land  status.  This  action  will 
open  1.25  acres  to  the  operation  of  the 
public  land  laws  and  to  mining.  The 
land  has  been  and  will  remain  open  to 
mineral  leasing. 

EFFECTIVE  DATE:  October  4, 1993. 

FOR  FURTHER  INFORMATION  CONTACT: 

Viola  Andrade,  BLM  California  State 
Office.  Federal  Office  Building,  room  E- 
2845,  2800  Cottage  Way,  Sacramento. 
California,  95825. 

1.  By  deed  dated  March  3.  1992.  the 
Markleeville  Public  Utility  District 
quitclaimed  to  the  United  States  of 
America  all  its  right,  title,  and  interest 
in  the  following  described  land: 

Mount  Diablo  Meridian 

T.  ION..  R.  20  E.. 

Sec.  22,  S'/i!NWV4NWV«SWV*SWV.. 

The  area  dirscribed  contains  1.25  acres  in 
Alpine  County. 

2.  At  10  a.m.  on  October  4. 1993,  the 
land  will  be  opened  to  the  operation  of 
the  public  land  laws  generally,  subject 
to  valid  existing  rights,  the  provisions  of 
existing  withdrawals,  other  segregations 
of  record,  and  the  requirements  of 
applicable  law.  All  valid  applications 
received  at  or  prior  to  10  a.m.  on 
October  4,  1993,  shall  be  considered  as 
simultaneously  filed  at  that  time.  Those 
reserved  thereafter  shall  be  considered 
in  the  order  of  filing. 

3.  At  10  a.m.  on  October  4.  1993,  the 
land  will  be  opened  to  location  and 
entry  iinder  the  United  States  mining 
laws,  subject  to  valid  existing  rights,  the 
provisions  of  existing  withdrawals, 
other  segregations  of  record,  and  the 
requirements  of  applicable  law. 
Appropriation  of  any  of  the  land 
described  in  this  order  under  the 
general  mining  laws  prior  to  the  date 
and  time  of  restoration  is  unauthorized. 
Any  such  attempted  appropriation, 
including  attempted  adverse  possession 
under  30  U.S.C.  38  (1988),  shall  vest  no 
rights  against  the  United  States.  Acts 
required  to  establish  a  location  and  to 
initiate  a  right  of  possession  are 
governed  by  State  law  where  not  in 
conflict  with  Federal  law.  The  Bureau  of 
Land  Management  will  not  intervene  in 
disputes  between  rival  locators  over 
possessory  rights  since  Congress  has 
provided  for  such  determinations  in 
local  courts. 
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Dated:  August  24, 1993. 
Nancy  ).  Aler, 
Chief.  Lands  Section. 

|FR  Doc.  93-21479  Filed  9-2-93;  8:45  ami 
M.UN6  COOC  4310-(0-M 

[OR-943-2300-02;  GP3-357;  OR-44583] 

Order  Providing  for  Opening  of  Lands; 
Oregon 

AGENCY:  Bureau  of  Land  Management, 

Interior. 

ACTION:  Notice. 

SUMMARY:  This  action  will  open 
4,684.04  acres  of  acquired  lands  to 
surface  entry  and  mining,  and  5,528.67 
acres  to  mineral  leasing.  The  844.63- 
acre  balance  is  within  the  Hart 
Mountain  National  Antelope  Refuge 
withdrawal  boundary  and  remains 
closed  to  surface  entry  and  mining. 
EFFECTIVE  DATE:  October  11,  1993. 
FOR  FURTHER  INFORMATION  CONTACT: 
Linda  Sullivan,  BLM  Oregon/ 
Washington  State  Office,  P.O.  Box  2965, 
Portland.  Oregon  97208,  503-280-7171. 
SUPPLEMENTARY  INFORMATION: 

1.  Under  the  authority  of  Section  205 
of  the  Federal  Land  Policy  and 
Management  Act  of  1976.  43  U.S.C. 
1715,  the  following  described  lands 
were  acquired  by  the  United  States  to  be 
administered  as  public  lands  under  the 
jurisdiction  of  the  Bureau  of  Land 
Management: 

Willamette  Meridian 

T.  35  S.,  R.  24  E., 

Sec.  12.  lots  3  and  4; 

Sec.  13,  lots  1,  2,  3,  and  4.  and  Y/ViVI'/r, 

Sec.  14,  SEv« 

Sec.  23,  E'/i  and  EV^SW'A; 

Sec.  24,  lots  1,  2,  3,  and  4,  and  NW'aSVV'A; 

Sec.  25,  lots  1  to  5,  inclusive,  and 
W'/zSWV4.  EXCEPTINt;  THEREFROM 
the  following  described  parcel: 
Beginning  at  a  point  which  is  north 
26''17'51"  west  a  distance  of  5.409.08 
feet  from  the  southwest  comer  of  Sec.  31, 
T.  35  S.,  R.  25  E.;  Thence  north 
20°37'26"  east  a  distance  of  1.297.98  feet; 
Thence  north  a  distance  of  150  feet; 
Thence  west  a  distance  of  457.19  feet; 
Thence  south  a  distance  of  1,364.59  feet 
to  the  point  of  beginning; 

Sec.  26,  that  portion  of  the  E'/i  and  the 
EVjW'/,j  lying  north  of  the  following: 
Beginning  at  a  point  which  is  north 
21''13'39"  west  a  distance  of  6,618.54 
feet  from  the  southwest  comer  of  Sec.  31 
T.  35  S.,  R.  25  E.;  Thence  north 
82°07'06"  west  a  distance  of  4.000.52 
feet,  more  or  less,  to  the  west  line  of  the 
Ev^dNW'/.; 

Sec.  36,  lots  1.  2.  3,  and  4.  and  W'/./W'/«i. 
T.  35  S.,  R.  25  E., 

Sec  7.1ots6.  7.  8.  ll.and  12; 

Sec.  8.  lots  1  and  2,  and  SW'aSWv*; 

Sec  17,  lots  NW'/.NWV«; 


Sec.  18.  lots  1  to  10.  inclusive,  SE'/.NEV4, 
SE'ANW'A.  and  NE'ASE'A; 

Sec.l9,  lotl; 

Sec  30,  lot  4; 

Sec.  31.  lots  1  to  5.  inclusive,  and 
SE'ASWV*. 
T.  36  S..  R.  24  E.. 

Sec.  1.  lots  1  to  5.  inclusive.  SW'ANVW*. 
and  WV.iSW'/»  expecting  therefrom: 
Bi^inning  at  a  point  that  is  north  a 
distance  of  7,755.48  feet  from  the 
southwest  comer  of  Sec.  12.  T.  36  S..  R. 
24  E;  Thence  east  a  distance  of  712.77 
fi!ef;  Thence  north  a  distance  of  1,320.00 
feet;  Thence  west  a  distance  of  737.46 
feet;  Thence  south  ri3'27"  east  a 
distance  of  1.155.74  f«!«rt;  Thence  south  a 
distance  of  164.53  feet  to  the  point  of 
t)eginning.  as  the  same  is  shown  on 
Record  of  Survey  No.  4948.  filed  in  the 
Lake  County  Surveyors  Office; 

Sec.  12.  lots  1,  2,  3,  and  4.  and  WVjNVV'A; 

Sec.  13.  lots  1,4,  and  5. 
T.  36S..R.  25E., 

Sec.  6,  lots  1  to  13,  inclusive,  SEV*NE'A, 
SE'ANW'/.,  EV.iSWV4,  and  E'^SE'A; 

Sec.  7.  lots  1  to  12,  inclusive,  SW'ANE'A, 
Ev.iWV.i,  and  W^.SE'A; 

S«h:.  8,  NWA; 

See.  18.  lots  1  to  12,  inclusive.  WV^NE'A. 

EViW'/z.  and  NW'aSEV*; 
St!c.  19.  lots  8. 9.  and  10. 

The  areas  descrilxni  iiggn^gate  5.528.67 
acres  in  Lake  lx)unty. 

2.  The  following  described  lands  are 
included  in  the  Hart  Mountain  National 
Antelope  Refuge  and  will  not  be  opened 
to  surface  entry  and  mining: 

Willamette  Meridian 

T.  36  S..  R.  25  E.. 

Sec.  8.  lotsNWV*; 

Sec.  18.  lots  1  to  12.  in<  lusive.  WV;/NE'A. 
EVi\NV2.  and  NW'ASE'A; 

S*!C.  19,  lots  8.  9.  and  10. 

The  areas  described  aggregate  844.63  ac.n^s 
in  Liike  County. 

3.  At  8:30  a.m..  on  October  11.  1993. 
the  lands  described  in  paragraph  1 , 
except  as  provided  in  paragraph  2,  will 
be  opened  to  operation  of  the  public 
land  laws  generally,  subject  to  valid 
existing  rights,  the  provisions  of  existing 
withdrawals,  and  the  requirements  of 
applicable  law.  All  valid  existing 
applications  received  at  or  prior  to  8:30 
a.m..  on  October  11. 1993.  will  be 
considered  as  simultaneously  filed  at 
that  time.  Those  received  thereafter  will 
be  considered  in  the  order  of  filing. 

4.  At  8:30  a.m..  on  October  11.  1993, 
the  lands  described  in  paragraph  1. 
except  as  provided  in  paragraph  2.  will 
be  opened  to  location  and  entry  under 
the  United  States  mining  laws. 
Appropriation  under  the  general  mining 
laws  prior  to  the  date  and  time  of 
restoration  is  unauthorized.  Any  such 
attempted  appropriation,  including 
attempted  adverse  possession  under  30 
U.S.C.  38.  shall  vest  no  rights  against 
the  United  States.  Acts  required  to 


establish  a  location  and  to  initiate  a 
right  of  possession  are  gOjverned  by  State 
law  where  not  in  conflict  with  Federal 
law.  The  Bureau  of  Land  Management 
will  not  intervene  in  disputes  between 
rival  locators  over  possessory  rights 
since  Congress  has  provided  for  such 
determinations  in  local  courts. 

5.  At  8:30  a.m..  on  October  11.  1993. 
the  lands  described  in  paragraph  1  will 
be  opened  to  applications  and  offers 
under  the  mineral  leasing  laws. 

Dated:  AugusI  25. 1993. 
Robert  D.  DeViney.  Jr.. 

Acting  Chief.  Urunch  of  Lands  and  Minerals 

Operations. 

jFR  DOc.  93-21474  Filed  9-2-93;  8:45  ami 

BILUNG  COOE  4310-03-M 

[OR-943-2300-02;  GP3-344;  OR-45118] 

Order  Providing  for  Opening  of  Lands; 
Oregon 

AGENCY:  Bureau  of  Land  Management, 

Interior. 

ACTION:  Notice. 

SUMMARY:  This  action  will  open 
6.425.80  acres  of  acquired  lands  to 
surface  entry.  4.103.92  acres  to  mining, 
and  3.233.32  acres  to  mineral  leasing. 
The  mineral  estate  in  714.40  acres  is  not 
in  Federal  ownership,  1,607.48  acres  are 
already  open  to  mining  and  mineral 
leasing,  and  870.60  acres  are  within  the 
boundary  of  the  High  Steens  Wilderness 
Study  Area  and  remain  closed  to 
mini>ral  leasing. 

EFFECTIVE  DATE:  October  11,  1993. 
FOR  FURTHER  INFORMATION  CONTACT: 
Linda  Sullivan.  BLM  Oregon/ 
Washington  State  Office,  P.O.  Box  2965. 
Portland,  Oregon  97208.  503-280-7171. 
SUPPLEMENTARY  INFORMATION:  1.  Under 
the  authority  of  Section  205  of  the    . 
Federal  Land  Policy  and  Management 
Act  of  1976.  43  U.S.C.  1715.  the 
following  described  lands  were  acquired 
by  the  United  States  to  be  administered 
as  public  lands  under  the  jurisdidion  of 
the  Bureau  of  Land  Management: 

Willamette  Meridian 

T.  34S..R.  33E., 

See  22,  Sv.iNE'A  and  SE'A; 

.Sec  27.  EV^; 

Sec.  32,  NW'A  and  Wv^iSW'A; 

Sec.  33,  SEV*; 

Sec.  34.  NVzNE'A,  SVV'A,  and  Sv.tSEv*. 
T.  35S..R.  33E.. 

Sec.  1,  SE'ASW'A  and  Sv^jSEV*; 

Sec.  2,  lot  4; 

Sec  3,  lots  1.  2,  3.  and  4,  SViUV2.  and  S'/.;; 

Sec.  5.  lots  1,  2,  3.  and  4,  and  S'/^iNE'/*; 

Sec  10,  NV;i  and  NE'ASE'A; 

Sec.  12" 

Sec  is!  SVZSEV4SWV4.  Sv.iN'/.iSEV4S\V' /4. 
Sv.iSWV4SEV4,  Sv.iNV;/SWV4SEV4. 
SV2Nv.jSEV4SEV4,  and  NV,iSv.iSEV4Sr.'  .. 
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Sec.  14.  VVV2  and  SE'A; 

Sec.  15.  SV2NE'/4SWV4.  SE'ASVV'/..  • 
SVzNVzSE'A.  and  Sv^SEv*; 

Sec.  23.  NV2NEV4.  SWV4NEV4. 
NVzSE'ANE'A,  NViS'/iSE'ANE'A,  VilVz, 
NV2NEV4SEV4.  NV2SV2NEV4SEV4. 
NWV4SEV4,  NV2SWV4.SEV4,  and 
SEV4SEV4.  SAVE  AND  EXCEPT  county 
road  right-of-way,  as  same  as  disclosed 
in  County  Court  Order  dated  April  28. 
1965,  recorded  April  28. 1965,  in  Book 
77.  Page  222.  Deed  Records; 

Sec.  26.  NW'/.; 

Sec.  27.  NEV4NEV4.  NViNW'ANEv,, 
S'/2NEV4,  NV2NV2NWV4,  SEV4NWV4, 
NV2SEV4NWV4.  NV2SWV4.  SWV4SWV4, 
NV2SEV4SWV4.  N'/iSE'A,  NV2SVVV4SEV4, 
and  SE'ASE'A; 

Sec.  34.  NEV4NEV4.  NE'ANW'ANE'A.  S9/ 
lONW'ANW'ANEV*.  S'/iiNVV'ANE'A, 
SV2NEV4.  and  SE'A.  EXCEPTING  that 
portion  of  the  NVV'ANE'^,  which  is 
described  as  follows:  Beginning  at  a 
point  which  is  south  59°  49'  east  569  feet 
from  the  north  quarter  section  corner  of 
said  Sec.  34;  Thence  south  150  feet; 
Thence  east  150  feet;  Thence  north  150 
feet;  Thence  west  1 50  feet  to  the  point 
of  beginning; 

Sec.  35.  SV2NV2SWV4NWV4, 
Sv^SW'ANW'A,  W'/iSW'A,  and  those 
portions  of  the  NWV4NWV4  and 
N'/jNViSW'ANW'A  lying  west  of  a 
diagonal  line  from  the  northwest  corner 
of  said  Sec.  35,  to  the  southeast  comer 
of  the  N'/iNVzSWV.NW'/.  of  said  Sec. 
35. 
T.  35  S..  R.  34  E., 

Sec.  19.  lots  1,  2,  3.  and  4.  E'/i.  and 
E'/zWVz. 

The  areas  described  aggregate  6.425.80 
acres  in  Harney  County. 

2.  The  following  described  lands  are 
included  in  the  High  Steens  Wilderness 
Study  Area  and  will  not  be  opened  to 
mineral  leasing: 

Willamette  Meridian 

T  34  S.,  R.  33  E.. 

Sec.  22.  SV2NEV4  and  SEV«; 

Sec.  27.  EV2; 

Sec.  34.  NV2NEV4. 
T.  35  S..  R.  33  E.. 

Sec.  5.  lots  1,  2.  3,  and  4,  and  SV2NEV4. 

The  areas  described  aggregate  870.60  acres 
in  Harney  County. 

3.  At  8:30  a.m..  on  October  11.  1993. 
the  lands  described  in  paragraph  1  will 
be  opened  to  operation  of  the  public 
land  laws  generally,  subject  to  valid 
existing  rights,  the  provisions  of  existing 
withdrawals,  and  the  requirements  of 
applicable  law.  All  valid  existing 
applications  received  at  or  prior  to  8:30 
a.m.,  on  October  11. 1993,  will  be 
considered  as  simultaneously  filed  at 
that  time.  Those  received  thereafter  will 
be  considered  in  the  order  of  filing. 

4.  At  8:30  a.m.,  on  October  11, 1993, 
the  following  described  lands  will  be 
opened  to  location  and  entry  under  the 
United  States  mining  laws. 
Appropriation  under  the  general  mining 
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Willamette  Meridian 

T.  34  S..  R.  33  E.. 

Sec  22,  SV2NEV4  and  Si'A; 

Sec.  27,  EV2; 

Sec.  34,  NV2NEV«. 
T.  35  S..  R.  33  E.. 

Sec.  1,  SEV4SWV4  and  J  VzSE'A; 

Sec.  2,  lot  4; 

Sec.  5,  lots  1,  2.  3,  and  ' ,  and  S'/z  NE'/i; 

Sec.  10,  NE'ASE'A; 

Sec.  12; 

Sec.  14,  WV2  and  SE'A; 

Sec.  15,  SV2NEV«SWV4,  SE'ASW'/.. 
SV2NViSEV4.  and  SVjSE'A; 

Sec.  23,  N'/^NE'/.,  SWVNE'A. 
N'/2SEV4NEV4.  NV2S'  2SEV4NE'/4,  WV2. 
NV2NEV4SEV4,  NVzS'  2NEV4SEV4, 
NW'ASE'/..  N'/2SW'ASEV4,  and 
SEV«SEV«,  SAVE  ANP  EXCEPT  county 
road  right-of-way,  as  ;  ame  is  disclosed  in 
County  Court  Orde-  d  ited  April  28, 
1965,  recorded  April  18, 1965.  in  Book 
77.  Page  222,  Deed  Re  :ords; 

Sec.  26.  NW'A; 

Sec.  27,  NEV4NEV4.  N '/zVW'ANE'A. 
SV2NEV4,  N'/zN'/jNW'A,  SW'ANW'A. 
NV2SEV4NWV«.  N'/4S  V'A,  SW'ASW'A. 
NV2SEV4SWV«,  NV^SI'A.  NV2SWV4SEV4. 
and  SEV4SEV4; 

Sec.  34,  NE'ANE'A.  NE'  iNW'ANE'A, 
S'VioNW'ANW'ANE 'A ,  S'/^NW'ANE'A. 
SViNE'A.  and  SE'A  EXCEPTING  that 
portion  of  the  NW'ANE'A.  which  is 
described  as  follows:  beginning  at  a 
point  which  is  south  5  9°  49'  east  569  feet 
from  the  north  quartei  section  corner  of 
said  Sec.  34;  Thence  south  150  feet; 
Thence  east  150  feet;  ""hence  north  150 
feet;  Thence  west  150  feet  to  the  point 
of  beginning; 

Sea  35,  S'/2NV2SWV4MWV«. 
S'/^SW'ANW'A.  W'^SW'A.  and  that 
portion  of  the  NW'ANW'A  and 
NVzN'/zSW'ANW'A  lying  west  of  a 
diagonal  line  from  the  northwest  comer 
of  said  Sec.  35.  to  the  southeast  comer 
of  the  N'/!2NV2SWV4NWV4  of  said  Sec. 
35. 

The  areas  described  aggregate  4.103.92 
acres  in  Harney  County. 

5.  At  8:30  a.m..  on  October  11. 1993, 
the  lands  described  in  paragraph  4, 
except  as  provided  in  paragraph  2,  will 
be  opened  to  applications  and  offers 
under  the  mineral  leasing  laws. 


Dated:  August  26. 1993. 
Robert  D.  DeViney,  Jr., 

Acting  Chief.  Branch  of  Lands  and  Minerals 

Operations. 

[FR  Doc.  93-21476  Filed  9-2-93;  8:45  am) 

BILUNG  CODE  «3tO-33-M 


INM-070-(5101-<»-G002)  G  910  G3-0061; 
NMNM  90030] 

Right-of-Way  Application;  New  Mexico 

AGENCY:  Bureau  of  Land  Management, 

Interior. 

ACTION:  Notice. 

SUMMARY:  An  application,  serialized  as 
NMNM  90030,  was  received  for  a  17 
mile  right-of-way  for  a  30  inch  diameter 
pipeline. 

Notice  is  hereby  given  that,  pursuant 
to  Section  28  of  the  Mineral  Leasing  Act 
of  1920  (30  U.S.C.  185).  as  amended  by 
the  Act  of  November  16. 1973.  (37  Stat. 
576).  El  Paso  Natural  Gas  Company  has 
applied  for  a  right-of-way  serialized  as 
NM  NM  90030  to  construct  17  miles  of 
30  inch  diameter  natural  gas  pipeline 
across  public  land  in  San  Juan  County, 
New  Mexico.  This  is  part  of  a  project 
that  will  loop  existing  lines  most  of 
route  (90-95%)  to  help  alleviate  current 
natural  gas  flow,  which  is  now  to 
capacity  in  the  existing  line  and  also 
help  in  handling  projected  volumes. 
The  proposed  line  crosses  the  following 
lands  in  San  Juan  County. 

New  Mexico  Principal  Meridian 

T.  29N..  R.  11  W.. 

Sec.  11,  SVzSE'A; 

Sec.  13,  NV2NEV4; 
T.  29N.,  R.  low.. 

Sec.  7.  Lots  17. 18.  19,  20; 

Sec.  8,  Lot  13; 

Sec.  16.  Lots  11. 12,13; 

Sec.  17,  Lots  2.  3,  4.  7,  8.  9; 

Sec.  21.  NV..NEV4.NE'ANV4; 

Sec.  22.  S'/zNW'A,  NE'ASW'A;N'/iSEV4: 

Sec.  23.  SE'ANE'A; 

Sec.  24,  SW'ASW'A; 
T.  29N..  R.  9W,. 

Sec.  11.  SV2SWV4.  N'/iSEV4.  SW'ASE'A: 

Sec.  12,  SViN'/j.  NWV4SWV4; 

Sec.  14.  NW'ANW'A: 

Sec.  15.  Lo&4»2,  3,  4; 
T.  29N.,R.  8W.. 

Sec.  7,  Lots  7.  8.  NE'ANE'A.  S'/iNE'A, 
NE'ASE'A; 

Sec.  8.  LoU  2.  3.  4.  7.  8,  NE'ASE'A; 

Sec.  9.  W'/^NE'A.  S'/iNW'A.  NW'ASE'A; 

The  purpose  of  this  notice  is  to  inform 
the  public  that  the  Bureau  will  be 
deciding  whether  the  right-of-way 
should  be  approved,  and  if  so,  under 
what  terms  and  conditions. 

Interested  persons  desiring  to  express 
their  views  should  promptly  send  their 
name  and  address  to  the  District 
Manager.  Bureau  of  Land  Management, 
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1235  La  Plata  Highway.  Farminglon, 
New  Mexico  87401. 

Dated:  August  26. 1993. 
Mike  Pool, 
District  Manager. 
IFR  Doc.  93-21656  Filed  9-2-93;  8:45  ami 

aiUJNQ  C006  4310-f  B-M 


[NV-«30-4210-05;  N-6ia241 

Notice  Of  Realty  Action:  Leased 
Purchase  (or  Recreation  and  Public 
Purposes 

agency:  Bureau  of  Land  MaoageracDt, 
Interior. 

ACDOir  Modi^ing  R&PP  NORA  to 
change  the  lessee  name  and  purpose. 

SumtMrr:  The  folFowing  described 
public  lands  in  Las  Vj«gBS,  Clark  County, 
Nevada  are  being  consTdered  for 
disposal  by  lease/purcbase  for 
Recreation  and  Public  Purposes  under 
the  provisions  of  the  Recreation  and 
PuWic  Purposes  Act,  as  amended  (43 
U.S.C.  869  et  s«q).  The  Gty  of  Las  Vegas 
proposes  to  Jeose.'purchase  these  lands 
for  expansion  of  their  R&PP  lease.  They 
plan  to  construct  a  Metro  Police 
Northwest  Substation. 

Mount  Dialiio  Mcridiaiu  Nevad* 

T.  20S..R.6OE., 

Sec.  22:  WViW'/^NE'ANW'ASEV*. 
Aggregating  2.500  acres. 

Publication  of  this  NORA  in  the 
Federal  Register  will  modify  Recreation 
and  Public  Purposes  classification,  N~ 
51400,  to  allow  the  City  of  Las  Vegas  to 
develop  the  above  described  lands. 
Final  determination  on  lease/purchase 
will  await  completion  of  an 
environmental  analysis. 

In  accordance  with  the  regulations  of 
43  CFR  2741.5,  subject  to  valid  and 
existing  rights,  publication  of  this  notice 
in  the  Federal  Register,  will  segregate 
the  public  lands,  as  described  in  this 
Notice,  from  all  forms  of  appropriation 
under  the  public  land  laws,  including 
the  general  mining  laws,  except  for 
leasing  under  the  mineral  leasiDg  laws 
and  from  any  subsequent  Recreation 
and  Public  Purposes  Act  proposals  filed 
by  any  other  proponent  other  than  the 
Qty  of  Las  Vegas. 

For  a  period  of  45  days  from  the  date 
of  publication  of  this  notice  in  the 
Federal  Register,  interested  parties  may 
submit  comments  to  the  District 
Manager,  Las  Vegas  District,  P.O.  Box 
26569,  Las  Vegas,  Nevada  89126.  Any 
adverse  comments  will  be  reviewed  by 
the  State  Director. 


Dalod:  AugMSt  24.  1993. 
Ben  F.  CtaliM, 

District  k4anagpr.  Los  Vegas^  NV. 
IFR  Doc  93-21471  Filed  9-2-»3;  »;45  ami 
■IUJM6CQOt  4»«e-HC-» 

Seasonal  Hunting  Access  Restrictioris 

agency:  Bureau  of  I^and  Nfanagement, 
Miles  Gty  District.  Big  Dry  Resource 
Area,  Interior. 

ACTION:  Seasonal  restrictions  of  certain 
public  land  to  hantrng  access  in  Ptairie 
and  Custer  Counties;  Montana. 

SUMMARY:  The  Bureau  of  Land 
Management  is  cooperating  with  the 
Montana  Department  of  Fish,  Wildlife 
and  Parks;  the  Grue  Ranch;  and  Harding 
Land  and  Livestock  to  manage  access  to 
public  and  private  lands  within  the 
Grue  and  Harding  ranches  during  the 
big  game  hunting  season.  Under 
cooperative  agreements,  certain  public 
lands  will  be  closed  to  vehicle  and/ or 
public  access.  The  purpose  of  this 
program  is  to  improve  the  quality  of  big 
game  hunting  opportunities  for  the 
general  public.  This  will  be 
accomplished  through  increasing  the 
bnd  base,  controlling  vehicle  access 
and  reducing  the  number  of  people 
contacting  the  private  land  owner  for 
permission  to  hunt.  The  following  rules 
will  be  in  effiect  during  die  big  game 
seasons  established  by  the  Montana 
Department  of  Fish,  Wildlife  and  Parks: 

Grue  Ranch:  The  Grue  Ranch  is  being 
managed  as  a  walk  in  bunting  area  as 
follows:  (1)  All  public  and  private  lands 
within  the  ranch,  except  for  the  safe 
zone  around  the  ranch  headquarters,  are 
available  for  public  bunting  by  written 
permission  only;  and  (2)  vehicle  travel 
is  restricted  to  designated  roads  and 
parking  areas. 

Public  lands  in  the  Crue  Ranch  ire 
described  as: 

Principle  Meridian,  Montana 

T.  13N..  R.49E., 

Sec.  2  Lands  lying  east  of  Highway  2S3: 

Sec  12  Lands  lying  east  of  Highway  253. 
T.  13N.,R.50E., 

Sec  6  Lands  lying  east  of  Higliway  253. 
T.  14  N.,  R.  49  E., 

Sec.  3  ^AVV*,  S^/j: 

Sec.  4  Lands  lying  east  of  a  diagooal  tine 
from  the  ^fW  comer  to  the  SE  comer; 

Sec  to  AH  lands; 

Sec  12  All  lands; 

Sec  13  AD  laads 

Sec  14  WVr, 

Sec  24  SV^; 

Sec  26  Lands  lying  east  oT  Higlhway  2S3. 
T.  14N.,R.50E., 

See  3»  N£V.N£'A,  SVtNEVr.  SEV.. 
SE'ASW^/i. 

T.  15N..R.  49E., 


5Hic.  9  AH  kands; 

Sec.  13  L^nds  west  of  a  diitgonal  hti«  bom 

the  NVV  Coraec  to  the  S£  cenMT, 
Sec  20  All  lands; 
Set;.  32  N'/^ 
Sec.  34  NWV*NWV«.>«:v*,EVtSE'X». 

Harding  Ranch:  The  Hardirtg  Rianch  is 
being  for  big  ^me  hunting  as  follows; 
(1)  Public  access  to  public  and  private 
lands  is  by  written  peroHssion  only;  (2) 
certain  public  lands  will  be  closed  to 
public  access.  The  specific  public  lands 
closed  wit)  vary  aanuaHy  and  may  vary 
within  a  particular  seoson  depemting 
upon  the  pasture  in  which  livestock  are 
grazing;  and  13)  all  vehicle  travel  is 
restricted  to  designated  roads  except 
that  one  trip  is  allowed  to  retrieve  a 
downed  big  game  animal.  Public  lands 
in  the  Harding  Ranch  are  described  as; 

Principle  Meridian,  Monfana 

T.  7  N,  R.  52  E^ 

Sec  2  Lois  1,2.3,4.  and  S'/»N.V»; 

Sec  3  Ail  laads; 

Sec  4  Lots  2.3,4.  SViiNWV^^SWV.:. 
VV'/iSEV«; 

Sec  6  Lots  1.2.3,4; 

Sec.  8  All  lands. 
T.  8N..R.  51  E.. 

Sec  14  Lots  1 ,4,53,  and  WV»EV». 
T.  8N.,  R.  SaE., 

Sec.  16  SEV*.\WV«.  SW%NE'/»K  SWV*, 
WV.iSEV4; 

Sec  12  All  lands; 

Sec.  14VW'/.i; 

Sec  26  SV^SVa; 

Sec  28  All  lands; 

Sec  34  All  lands. 
T.  8  N..  R.  53  E., 

Sec  8  All  lands: 

Sec  9  All  lands; 

Sec  17  All  taads: 

Sec  18  NW'A.  W'/iNEV«,  NEViNE'/*., 
SW'A,  and  SW'ASE'A; 

Sec.  20  SV.iNVVV4,  SWV*.  tfTWSEV*. 
T.  9  N..  R.  52  E., 

Sec.  7  All  landr. 

Sec.  8NW'A; 

Sec  17  NE'ANWV«,  S'/iNVT*^  NEV*, 
SWA,  .SE'A; 

Sec  T»  All  lands; 

Sec  19  All  lands; 

Sec.  20  All  lands; 

Sec.  29  All  lands; 

Sec  30  NEV4,  E%SE%; 

Sec  31  All  lands: 

Sec  32  All  lands. 

EFFECTIVE  DATE:  These  restrictions 
remain  in  effect  annually  during  the  big 
game  hunting  season  established  by  the 
Montana  Department  of  Fish,  Wildlife 
and  Parks  until  rescinded  by  a 
subsec^ent  notice  in  the  Federal 
Register  or  the  existing  cooperative 
agreements  are  terminated. 
FOR  FURTHER  INFORMATION  COMTACt: 
David  Swogger,  Area  txtanager.  Big  Dry 
Resource  Area,  Miles  Qty  Ptaza,  Miles 
City.  MT  59301. 

SUPPLEMENTARY  INFORMATIOM:  These 
rules  have  been  established  in 
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accordance  with  Regulation  43  CFR 

8364.1. 

Iane<  L.  Edmonds, 

Acting  District  Mnnager. 

|FR  Doc.  93-21472  Filed  9-2-93;  8:45  am| 

BILUNG  CODE  431(M>N-M 


[CA-«42-6700-10] 

Filing  of  Plats  of  Survey;  California 

AGENCY:  Bureau  of  Land  Management. 
Interior. 

action:  Notice. 

SUMMARY:  The  purpose  of  this  notice  is 
to  inform  the  public  and  interested  state 
and  local  government  officials  of  the 
latest  filing  of  Plats  of  Survey  in 
California. 

EFFECTIVE  DATES:  At  10  a.m.  October  18. 
1993  the  following  described  plats  of 
survey  will  be  officially  filed  in  the 
Bureau  of  Land  Management.  California 
State  Office.  Public  Room. 
FOR  FURTHER  INFORMATION  CONTACT: 
Clifford  A.  Robinson.  Chief,  Branch  of 
Cadastral  Survey,  Bureau  of  Land 
Management  (BLM),  California  State 
Office,  2800  Cottage  Way.  Room  E- 
2845.  Sacramento.  CA  95825.  916-978- 
4775. 

SUPPLEMENTARY  INFORMATION:  The  plats 
of  Survey  of  lands  described  below  will 
be  officially  filed  at  the  California  State 
Office.  Sacramento.  CA. 

San  Bernardino  Meridian,  California 

T.  13  S.,  R.  19  E.,— Dependent 
resurvey  of  the  Third  Standard  Parallel 
South  along  a  portion  of  the  north 
boundary,  a  portion  of  the  south,  and 
west  boundaries,  a  portion  of  Tract  38, 
and  a  portion  of  the  subdivisional  lines, 
and  the  survey  of  sections  2,  3,  4,  9, 10. 
11.  15.  21.  22,  27.  28.  33.  and  34. 
totaling  7.528.65  acres.  (Group  1138) 
accepted  August  18, 1993,  to  meet 
certain  administrative  needs  of  the 
BLM.  California  Desert  District.  El 
Centro  Resource  Area.  Upon  filing  the 
above  listed  survey  plats  will  be  the 
basic  record  for  describing  the  lands  for 
all  authorized  purposes.  The  survey 
plats  will  be  placed  in  the  open  files  in 
the  BLM.  California  State  Office,  and 
will  be  available  to  the  public  as  a 
matter  of  information.  Copies  of  the 
survey  plats  and  related  field  notes  will 
be  furnished  to  the  public  upon 
payment  of  the  appropriate  fee. 

Dated:  August  26, 1993. 
Clififord  A.  Robinson, 

Chief,  Branch  of  Cadastral  Survey. 

IFR  Doc.  93-21467  Filed  9-2-93;  8:45  am] 

BILUNG  CODE  4310-«0-M 


[MT-840-03-4730-021 

Land  Resource  Management 

AGENCY:  Bureau  of  Land  Management, 
Montana  State  Office,  Interior. 

ACTION:  Notice  of  filing  of  plat  of  survey. 

SUMMARY:  This  document  amends  plat 
distribution  and  filing  instructions 
dated  August  20,  1993.  for  Group  No. 
781.  Plats  of  survey  for  the  following 
described  land  accep'ed  July  13, 1993, 
will  be  officially  filed  in  the  Montana 
State  Office.  Billings,  Montana,  effective 
30  days  after  publication. 

Principal  Meridian.  Montana 

T.  2  S..  R.  33  E. 

The  plat,  in  five  sheets,  representing 
the  dependent  resurvey  of  a  portion  of 
the  Crow  Indian  Reser^/ation  Boundary, 
portions  of  the  north  boundary, 
subdivisional  lines,  the  subdivision  of 
certain  sections,  and  the  adjusted 
original  meanders  of  portions  of  the 
right  and  left  banks  of  he  Big  Horn 
River,  the  subdivision  of  sections  1,  2, 
3. 10, 15.  22.  23,  26,  27,  and  28.  and  the 
Survey  of  Tracts  37  and  38,  certain  new 
meanders  of  the  right  and  left  banks  of 
the  Big  Horn  River,  and  certain  division 
of  accretion  lines.  Township  2  South, 
Range  33  East.  Principal  Meridian, 
Montana. 

The  triplicate  origintl  of  the 
preceding  described  plat  will  be 
immediately  placed  in  the  open  files 
and  will  be  available  to  the  public  as  a 
matter  of  information. 

If  a  protest  against  this  survey,  as 
shown  on  the  plat,  is  received  prior  to 
the  date  of  official  filing,  the  filing  will 
be  stayed  pending  consideration  of  the 
protest.  The  protested  plat  of  survey 
will  not  be  officially  filed  until  the  day 
after  all  protests  have  been  accepted  or 
dismissed  and  becomt  final  or  appeals 
from  the  dismissal  affirmed. 

This  survey  was  executed  at  the 
request  of  the  Bureau  of  Indian  Affairs, 
Billings  Area  Office. 

EFFECTIVE  DATE:  August  23, 1993. 

FOR  FURTHER  INFORMATON  CONTACT: 

Bureau  of  Land  Management,  222  North 
32nd  Street,  P  O  Box  36800,  Billings, 
Montana  59107-6800. 

Dated:  August  27. 1993 
Robert  H.  Lawton, 

State  Director. 

IFR  Doc.  93-21473  Filed  9-2-93;  8:45  am] 

BILUNC  CODE  4310-ON-M 


[NV-d4(M)2-4212-22] 

Filing  of  Plats  of  Survey;  Nevada 

August  25.  1993. 

AGENCY:  Bureau  of  Land  Management, 

Interior. 

ACTION:  Notice. 

SUMMARY:  The  purpose  of  this  notice  is 

to  inform  the  public  and  interested  State 

and  local  government  officials  of  the 

latest  filing  of  Plats  of  Survey  in 

Nevada. 

EFFECTIVE  DATES:  Filing  was  effective  at 

10  a.m.  on  the  dales  indicated  below. 

FOR  FURTHER  INFORMATION  CONTACT: 

John  S.  Parrish,  Chief,  Branch  of 

Cadastral  Survey,  Bureau  of  Land 

Management  (BLM),  Nevada  State 

Office,  850  Harvard  Way,  P  O.  Box 

12000,  Reno,  Nevada  89520-0006,  702- 

785-6543. 

SUPPLEMENTARY  INFORMATION: 

1.  The  Plat  of  Survey  of  lands 
described  below  was  officially  filed  at 
the  Nevada  State  Office,  Reno,  Nevada 
on  March  18.  1993: 

Mount  Diablo  Meridian,  Nevada 

T.  22  S.,  R.  58  E.— Dependent  Resurvey  and 
Subdivision  of  Sections. 

2.  The  survey  was  accepted  March  16, 
1993,  and  was  executed  to  meet  certain 
administrative  needs  of  the  Bureau  of 
Land  Management. 

3.  The  Plats  of  Survey  of  lands 
described  below  were  officially  filed  at 
the  Nevada  State  Office,  Reno,  Nevada 
on  April  20, 1993: 

Mount  Diablo  Meridian,  Nevada 

T.  18  S..  R.  63  E  —Dependent  Resurvey. 
T.  18  S..  R.  64  E.— Dependent  Resurvey. 

4.  These  surveys  were  accepted  April 
15, 1993,  and  were  executed  to  meet 
certain  needs  of  Clark  County,  Neva^, 
and  the  Bureau  of  Land  Management. 

5  The  Plat  of  Survey  of  lands 
described  below  was  officially  filed  at 
the  Nevada  State  Office,  Reno,  Nevada 
on  May  19,  1993  and  was  also  filed  in 
the  California  State  Office  on  March  11, 
1993: 

Mount  Diablo  Meridian,  Nevada 

T.  16  N..  R.  18  E.— Retracement.  Dependent 
Resurvey  and  Sutxlivision. 

Mount  Diablo  Meridian,  California 

T.  16  N..  R.  17  E. — Retracement.  Dependent 

Resurvey. 
T.  17  N..  R.  17  E.— Retracement.  Dependent 

Resurvey. 

6.  This  survey  was  accepted  March  9. 
1993,  and  was  executed  to  meet  the 
needs  of  the  USDA,  Forest  Service  and 
the  states  of  Nevada  and  California. 

7.  The  Plat  of  Survey  of  lands 
described  below  was  officially  filed  at 
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the  Nevada  State  OfTice,  Reno.  Nevada 
on  May  19.  1993  and  was  filed  in  the 
California  State  Office  on  May  19. 1993: 

MouDi  Diablo  Meridian,  Nevada 

T.  12  N..  R.  t»  E.— SuppJeoiental  Mat 

8.  This  survey  was  accepted  May  7, 
1993.  and  was  executed  to  meet  certain 
needs  of  the  Bureau  of  Land 
KAaoagetnent  in  the  states  of  Nevada  and 
California. 

9.  The  Plat  of  Survey  of  lands 
described  below  was  officially  filed  a» 
the  Nevada  State  Office,  Reno.  Nevada 
on  May  20. 1993: 

Mount  Diablo  Meridiaii.  Nevada 

T.  37  N  .  R  62  E— Stipplemental  Ptet. 

10.  This  supplemental  plat  was 
accepted  May  tl ,  1993,  and  was 
executed  to  meet  certain  administrative 
needs  of  the  Bureau  of  Land 
Management. 

1 1 .  The  Plat  of  Survey  of  lands 
described  beFow  was  officia!fy  filed  at 
the  Nevada  State  Office,  Reno,  Nevada 
on  ^ine9, 1993: 

Mount  Diablo  Meridian.  Nevada 

T.  36  N..  R  49  E— Supplemental  Plat. 

12.  This  survey  was  accepted  June  7, 
1993  and  was  prepared  at  the  request  of 
Barrick  Goldstrike  Mines,  Incorporated. 

13.  The  Plat  of  Survey  of  lands 
described  below  was  officially  filed  at 
the  Nevada  State  Office,  Reno,  Nevada 
on  July  21,  1993: 

Mowrt  Diablo  Meridian.  Nevada 

T.  2a  S..  R.  57  E.— Dependent  Resurvey. 

14.  This  survey  was  accepted  hily  19, 
1993.  and  was  executed  at  the  request 
of  William  A.  Crane  and  Marilyn  F. 
Crane  and  to  meet  certain 
administrative  needs  of  the  Bureau  of 
Land  Mano^ment. 

15  The  Plat  of  Survey  of  lands 
described  below  was  officially  filed  at 
the  Nevada  State  Office,  Reno.  Nevada 
on  August  24, 1993: 

Moont  Diablo  Meridian.  Nevada 

T.  15  N..  R.  20  E.— Supplemental  Plat. 

16.  This  survey  was  accepted  August 
18, 1993  and  was  prepared  to  meet 
certain  administrative  needs  of  the 
Bureau  of  Land  Management. 

17.  The  Plat  of  Survey  of  lands 
described  below  will  be  officially  filed 
at  the  Nevada  Slate  Office,  Rerw, 
Nevada  on  October  22, 1993: 

Mount  Diablo  Meridian.  Nevada 

T.  4  N,  R.  51  E.— Dependent  Resurvey. 
T.  3  N  .  R.  52  E.— Dependent  Resurvey. 
T.  4  N.,  R.  52  E.— Subdivision  of  Section  19. 

18.  This  survey  was  accepted  August 
23, 1993.  and  was  executed  to  noeeC 


certain  needs  of  the  Bureau  of  Land 

Management. 

19.  Subject  to  valid  existinf;  r^ts,  tbe 
provisions  of  existing  withdrawals  and 
classifications,  and  the  requirements  of 
applicable  bnd  laws,  the  lands 
described  in  paragraph  17  are  hereby 
open  to  application,  petition,  and 
disposal.  All  such  valid  applications 
received  on  or  prior  to  October  22, 1993, 
shall  be  considered  as  simuhaneousfy 
filed  at  that  time.  Those  received 
thereafter  shall  be  considered  in  order  of 
filing. 

20.  All  the  lands  have  been  and 
continue  to  be  open  under  the  mining 
law. 

21.  The  above-listed  surveys  are  now 
the  basic  record  for  describing  the  bnds 
for  all  authorized  purposes.  These 
surveys  will  be  placed  in  the  open  files 
in  the  BLM  Nevada  State  Offi(»  and  will 
be  available  to  the  public  as  a  matter  of 
information.  Copies  of  the  surveys  and 
related  field  notes  ntay  be  furnished  to 
the  public  upon  payment  of  the 
appropriate  fees. 

Billy  R.  Tempieton, 

SXaXe  Director.  Nevada. 

jFR  Dor.  93-21480  Filod  9-2-93;  8:45  ami 

BILLING  COOe  4310-H&4M 


Fish  and  Wildlffe  Service 

Availabilfty  Draft  Agreement  Regarding 
Section  7  Consultation,  Sufticierit 
Progress  aruJ  Historic  Projects, 
Recovery  Implementation  Program  for 
the  Endangered  Fish  Species  in  the 
Upper  Colorado  River  Basin,  and  the 
Draft  Recovery  Implementation 
Program  Recovery  Action  Plan; 
Correction 

AGENCY:  Fish  and  Wildlife  Service, 

Interior. 

ACTION:  Correction 

SUKMARY:  This  document  contains 
corrections  to  a  notice  docunaent  93- 
20082.  beginning  on  page  44188  in  the 
issue  of  Thursday,  August  19, 1993.  in 
this  notice  the  Service  announced  the 
availability  of  the  Draft  Agreement 
Regarding  Section  7  Consultation,^ 
Sufficient  Progress  and  Historic 
Projects,  Recovery  bnptementation 
Program  for  the  Elndangered  Fish 
Species  in  the  Upper  Colorado  River 
Basin  (Agreement)  and  the  draft 
Recovery  Implementation  Program 
Recovery  Action  Plan  fRlPRAP).  Due  to 
technical  problems,  these  documents 
will  not  be  available  until  September  3, 
1993 

DATES:  The  comment  period  on  the  draft 
Agreement  and  the  RIPRAP  will  be 
extended  to  October  4. 1993. 


ADDRESSES:  Persons  wishing  to  review 
the  draft  Agreement  and  RIPRAP  may 
obtain  copies  by  contaciing  ibe 
Assistant  Regional  Director,  Ecok)^M:a) 
Services,  U.S.  Fish  and  Wildlife  Service, 
P.O.  Box  25486,  Denver  Federal  Center, 
Denver,  Colorado  80225;  facsimile  (303) 
236-0027.  Written  comments  should  be 
sent  to  the  address  given  above. 
Comments  received  are  available  upon 
request  for  public  inspection,  by 
appointment,  during  norma!  business 
hours  at  the  above  address. 
FOR  FURTHER  INFORIKATtON  CONTACT: 
Mr.  Robert  Jacobsen  (see  above  address), 
telephone  (303)  236-8189. 

Dated:  August  30.  1993. 
Ralph  O.  Morgeaweck, 

Pegional  Director.  Begion  6,  Fish  and  Wildlife 

Service. 

jFR  Doc-  93-21537  Filed  9-2-»3;  8:45  ami 

B<LLM6  COOS  4at«-a»-M 


INTERSTATE  COMMERCE 
COMMISSION 

Availability  of  Environmental 
Assessments 

Pursuant  to  42  U.S.C  4332.  the 
Commission  has  prepared  and  made 
available  environmental  assessn^nts  for 
the  proceedings  listed  below.  Dates 
environmental  assessments  are  available 
are  listed  below  for  each  individual 
pro<;eeding. 

To  obtain  copies  of  these 
environmental  assessments  contact  Ms. 
Johnnie  Davis  or  Ms.  Tawanna  Clover- 
Sanders,  Interstate  Commerce 
Commi-ssion,  Section  of  Er>ergy  and 
Environment,  room  3219,  Washington, 
DC  20423. 1202)  927-5750  or  (202)  927- 
6212. 

Comments  on  the  following 
assessment  are  due  15  days  after  the 
dateof  availabihty: 

AB-33  (Sub-No.  81X),  Union  Pacific 
Railroad  Company — Abandonment 
Exemption — hi  Saunders  and  Butler 
Counties,  Nebraska.  EA  avaifable  8/ 
25/93. 

AB-3  (Sub-No.  11 IX).  Missouri  Pacific 
Railroad  Co. — Abandonment 
Exemption — In  Osage,  Lyon,  and 
Morris  Comities,  Kansas.  EA  8/27/93. 

Comments  on  the  following 
assessment  are  due  30  days  after  the 
date  of  availability: 

AB-167  (Sub-No.  1117X).  Consolidated 
Rail  Corporation — Abandonment — In 
Elizabeth,  Union  County,  New  Jersey. 
EA  availabte  8/25/93. 

AB-55  (Sub-No.  464X).  CSX 
Transportation,  Inc. — Abandonment 
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in  Vermillion  and  Vigo  Counties, 
Indiana.  EA  available  8/27/93. 

Sidney  L.  Strickland.  |r.. 

Secretary. 

IFR  Doc.  93-21 SS3  Filed  9-2-93: 8:45  vnj 

BILUNGCOet  7«35-Ot-M 


DEPARTMB4T  OF  JUSTICE 

Antitrust  Division 

[CivU  Action  Na  2-03CV77  (RP)  0.  VI] 

UnHed  Stales  v.  Canstar  Sports  USA, 
Inc.;  Public  Comments  and  Response 
on  Proposed  Final  <hidgment 

Pursuant  to  the  Antitrust  Procedures 
and  Penalties  Act,  15  U.S.C.  16(bHb), 
the  United  States  publishes  below  the 
comments  received  on  the  proposed 
Final  Judgment  in  United  States  v. 
Canstar  Sports  USA,  Inc.,  Civil  Action 
No.  2-93CV77  (FIP).  United  States 
District  Court  for  the  District  of 
Vermont,  together  with  the  response  of 
the  United  States  to  the  comments. 

Copies  of  the  response  and  the  public 
comments  are  avail^e  on  request  for 
inspection  and  copying  in  room  3233  of 
the  Antitrust  Division,  U.S.  Department 
of  Justice,  Tenth  Street  and 
Pennsylvania  Avenue  NW.,  Washington, 
DC  20530,  and  for  inspection  at  the 
Office  of  the  Clerk  of  the  United  States 
District  Court  for  the  District  of 
Vermont,  United  States  Courthouse.  11 
Elmwood  Avenue,  Burlington,  Vermont 
05401. 

fosepk  H.  Ylidmmr, 
Director  of  Operations.  Antitrust  Division. 

CommeiHs  af  Caasumert  l)ai«in  ta  llic  United 
Stales  Department  oTJustioe  on  llie  Proposed 
Final  )udginenl  in  United  Slates  v.  Canstar 
Sparls  USA,  Inc. 

May  19. 1993. 

Consumers  Union '  (OJ)  appreciates  tlie 
oppKNlunity  to  comoftent  on  the  proposed 
settirroent  in  United  States  v.  Canstar  Sports 
USA.  Inc  Consumers  Union  has  long 
advocated  aggressive  enforcement  of  the  laws 
prohibiting  rasaie  price  maintenance.  CU  is 


<  Consttiners  Union  is  a  BoaproDl  nwinbership 
organizalion  chartered  in  1936  aDder  the  laws  of 
the  State  of  New  York  lo  provide  consumers  with 
information,  education  and  coun&ei  about  goods, 
services,  health,  and  (>er$onat  finance:  and  to 
initiate  and  coopenMe  with  tndiTtdnal  and  grirap 
efforts  to  maiatain  and  enhance  the  quality  of  hie 
fof  consumers.  Consumers  Uoioo's  iocoiae  rs  soicty 
derived  froni  (he  saie  of  Cocnumer  Reports,  its  other 
publications  and  from  noncommercial 
contributions,  grants  and  fees,  ht  addition  to  reports 
on  Consumers  Union's  own  pnxiDCl  testing 
Consuowr  lieports  with  approxinrtalely  5  millioM 
paid  circulatioa,  te^ariy.  carries  articles  oo 
health,  product  safety,  mafketplacc  econonaics  and 
kgi5lali««.  fodtriai  aod  ref;ut^ory  actio«s  which 
affoct  consumer  weiface.  Consaniers  tlnion's 
publications  carry  no  advertising  and  receive  no 
corrunercial  support. 


also  a  strong  proponent  of  'edetal  legislation 
to  strengthen  the  vertical  pice-rixLng  laws. 

On  March  17, 1993  the  I  niled  SUles 
Department  of  Justice  POJ I  filed  a  civil 
antitrust  suit  against  C^nstv  Sports  hie.  of 
Swanton  Vermont.  The  coriplaint  alle;^ 
that  Canstar  bad  conspiced  with  its  dealers  to 
fix  the  price  of  certain  tHX  «v  skates.  At  the 
same  time  that  the  compia  nt  was  filed,  a 
proposed  settlement  was  f  le<l 

Canstar  is  the  first  vertic  at  price-fixing  case 
filed  by  the  Department  of  [ustice  in  over  a 
decade.  As  a  pohcy  matter  CU  encourages 
the  aggressive  pursuit  of  vertical  price-fixing 
cases  by  the  Department.  F  esale  price 
maintenance  conspiracies  novitably  restrict 
competition  and  resuh  in  ligher  prices  and 
fewer  choices  for  consumr  rs.  However,  for 
the  past  twelve  years,  fede-a!  authorities  hav-e 
been  at  best  reluctant  to  pi  :rs  je  such  cases 
and  consumers  have  sufSe.ed  as  a 
consequence.  We  hope  tb<  t  the  Canstar  case 
represents  a  renewed  com  nilnent  on  the 
part  of  DOJ  to  vigorously  f  rosecute  those 
engaged  in  resale  price  maintenance 
conspiracies. 

Thie  evidence  is  persuasive  titat  resale  price 
maintenance  schemes  like  that  presented  by 
Canstar  are  common  in  to  lay's  market  place. 
Lackluster  en ktrcement  b«  federal  antitrust 
officials  over  the  last  twel  'e  yeais  has 
contributed  to  an  environ; oent  in  which 
price-fixers  assume  that  tl  ey  are  free  to 
operate  with  impunity.  Tl^refore.  each  case 
that  the  Department  of  Justice  now  pursues 
will  send  a  strong  and  important  signal  to  the 
market  place — this  t3rpe  o" anti-competitive 
behavior  will  no  longer  ht  tolerated,  btit  will 
be  sought  out  artd  proseci  ted.  The  deterrence 
value  of  each  new  case  should  not  be 
underestimated. 

CU  recommends  one  change  to  the 
proposed  judgmeat  related  lo  restrictive 
cooperative  advertising  programs.  Tha 
Canstar  pricing  policy  aanoonced  a 
suggested  retail  price  and  a  discount  price  for 
V2  skates  and  warned  retailers  thai  those 
who  advertised  the  skates  below  the 
minimum  allowable  retai!'  price  would  have 
supplies  disr\ipted  for  iitcreafing  time 
f)eriods  for  each  violalior  of  tHe  policy.  Af^er 
aniKKincemeut  of  the  pot<y.  Canstar 
succeeded  in  obtaining  a^recneats  from 
some  retailers  to  maintain  the  minimtun 
suggested  retail  price. 

The  proposed  final  i<*dgnient  would 
prtihibit  any  "direct  or  indirect  continuation 
or  renewal  of  the  type  of  tonspiiacy  alleged 
in  the  complaint"  More  specifically,  the 
judgment  would  enfoin  (  anstar  from 
"entering  into,  adhering  a,  maintatimtg, 
furthering,  or  en fiorcinf;  any  contract, 
agreement,  understanding,  plan  or  program 
with  any  retail  dealer  to  u  or  muntain  the 
resale  prices  at  which  hockey  skates  sold  or 
distributed  by  the  dcfeacant  caay  be  sold  or 
ofTered  for  sale  in  the  United  States  by  any 
retail  dealer." 

The  fudgment  «voutd  e<cplicitly  prohibit  the 
defendant  from  institutirga  plan  that  would 
maintain  the  price  at  wh  ch  Canstar's  skates 
are  offered  for  sale.  A  fer-  reading  of  the 
language  of  the  judgnen'  wouid  prohibit 
cooperative  advertising  programs  in  which 
only  those  retailers  yrba  ip^c  to  advertise  at 
least  a  suggested  mininutn  price  aie  eligible 


CU  urges,  however,  that  tlw  final  iudgroent 
make  it  clear  that  restraints  on  the 
availabihty  of  cooperative  advertising  fuads 
based  on  the  prices  advertised  are  prohibited^ 

The  withholding  of  ctxtperative  advertistng 
funds  can  be  utilized  as  a  subtle  yet  very 
effective  tool  to  enforce  resale  price 
maintenance  scbetnes.  Many  retailers  simply 
cannot  afford  to  advertise  spedfic  products 
without  the  support  of  cooperative 
advertising  funds.  If  disctnint  prices  are  not 
advertised,  consumers  are  far  less  likely  to  be 
made  atrare  of  the  savings  available,  creating 
a  competitive  advantage  ior  higher  priced, 
advertised  goods.  Moreover,  coosumen  are 
denied  the  convenience  of  comparisoa  price 
shopping  through  advertisements. 

In  addition,  constraints  on  price 
advertising  may  dilute  consumers'  ability  to 
take  advantage  of  "lowest  price  available'* 
guarantees.  Such  guarantees,  which  typically 
promise  to  reimburse  cnnsumets  ior  the 
difference  between  the  puicbise  price  and  a 
lower  price  offered  by  another  merchant,  are 
usually  offered  only  on  advertised  prices. 
From  a  consumer's  perspective,  cooperaliva 
adveriising  policies  that  reduce  the 
advertising  of  available  discounts  often  have 
the  same  effect  as  manufacttirers  dictating 
retail  prices. 

TTierefore,  CU  urges  that  the  proposed 
judgment  be  amended  to  include  language 
that  would  clearly  prohibit  Canstar  frnin 
conditioning  the  availabihty  of  cooperative 
advertising  funds  to  retaileis  on  the 
advertisement  of  a  minimuin  resale  price. 

Thank  you  for  considering  our  views. 

Respectfully  submitted, 
M.  Kristen  RaiMl, 
Couns^. 

M.  Kristen  FUnd.  Esq., 
Counsei.  Consumers  Uniom,  Suite  S20,  2901 
S  Street  Nortimest.  Washin^on,  D  C 
20009 
August  20, 1993. 

KE:  U.S.  V.  Canstar  Sports  USA.  Inc. 
(2:93CV77(D.VT  1993)) 

Dear  Ms.  Rand:  This  letter  responds  to  tba 
comments  of  the  Consumers  llnion  dated 
May  19, 1993.  regarding  the  proposed  final 
judgment  in  U.S.  v.  Canstar  Sports  USA,  Inc., 
(Civil  Action  No.  2-93CV77.  D.VT). 

Your  comotents  assert  that  a  fair  Beading  of 
the  proposed  final  judgment  woutd  prabtbit 
coof»ciative  advertising  programs  in  which 
only  those  retailers  who  agree  (o  advertise  at 
least  at  a  suggested  minimum  price  are 
eligible.  The  comments  utge  that  the  final 
judgment  make  it  clear  that  restraints  un  the 
availability  of  cooperative  advertising  funds 
based  on  the  prices  advertised  are  prohibited. 

The  Government  believes  that  it  wottid  be 
inappropriate  to  clarify  the  propoaed  final 
judgment  to  include  language  wriudi  wcmU 
prohibit  si»ch  condtict  The  activities 
involved  in  the  offense  alleged  in  the 
complaint  in  this  case  were  unrelated  to  any 
cooperative  advertising  program.  Moreover, 
depending  on  the  circumstances,  it  nwy  not 
be  unlawful  for  a  manufacturer  to  restrict 
pariicipation  Ln  its  cooperative  advertisir^ 
program  to  retailers  who  agree  with  the 
manufacturer  to  advertise  at  a  specific  price 
level  Thus,  it  would  aol  be  appropriate  to 
either  read  the  proposed  fiital  judgwent  ia 
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the  manner  you  suggest  or  to  modify  it  to 
prohibit  the  defendant  from  conditioning  the 
availability  of  cooperative  advertising  funds 
based  on  prices  advertised. 

Be  assured,  however,  that  if  the  defendant 
were  to  use  any  cooperative  advertising 
program  as  an  enforcement  mechanism  for  a 
resale  price  maintenance  scheme,  such 
conduct  would  be  subject  to  challenge  under 
the  final  judgment  as  well  as  the  Sherman 
Act. 

In  accordance  with  the  requirements  of  the 
Antitrust  Procedure  and  Penalty  Act  (15 
U.S.C.  16(d))  your  comments  and  this 
response  will  be  published  in  the  Federal 
Register  and  filed  with  the  District  Court  in 
the  District  of  Vermont. 

Sincerely. 
Philip  F.  Cody. 
Assistant  Chief. 
|FR  Doc.  93-21478  Filed  9-2-93:  8:45  am] 
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Drug  Enforcement  Administration 
[Docket  No.  93-22] 

Carlyle  Balgobin,  D.O.S.;  Revocation  of 
Registration 

On  December  10. 1992,  The  Deputy 
Assistant  Administrator,  Office  of 
Diversion  Control,  Drug  Enforcement 
Administration  (DEA),  issued  an  Order 
to  Show  Cause  to  Carlyle  Balgobin. 
D.D.S.  (Respondent),  of  13  Duval  Street. 
Citrus  Heights.  California  95671. 
proposing  to  revoke  his  DEA  Certificate 
of  Registration.  AB5710656,  and  deny 
any  pending  applications  for  renewal  of 
such  registration.  The  statutory  basis  for 
the  Order  to  Show  Cause  was  that 
Respondent's  continued  registration 
would  be  inconsistent  with  the  public 
interest,  as  that  term  is  used  in  21  U.S.C. 
823(f)  and  824(a)(4). 

The  Order  to  Show  Cause  alleged  that 
on  or  about  December  31. 1988. 
Respondent's  California  State  Dental 
license  expired,  and  as  a  result,  he  was 
no  longer  authorized  by  state  law  to 
handle  controlled  substances;  that 
between  August  1990  and  December 

1991.  Respondent  prescribed  controlled 
substances  for  himself  and  family 
members  when  he  knew,  or  should  have 
known  that  his  California  State  Dental 
license  had  expired;  that  on  April  3, 

1992.  a  40-count  accusation  was  filed 
against  the  Respondent  by  the  California 
State  Board  of  Dental  Examiners 
charging  him  with  issuing  prescriptions 
for  controlled  substances  for  family 
members  with  an  expired  dental  license 
while  not  treating  them  for  dental 
purposes. 

Respondent  filed  a  request  for  hearing 
on  the  issues  raised  by  the  Order  to 
Show  Cause,  and  the  matter  was 
docketed  before  Administrative  Law 


Judge  Mary  Ellen  Bittner.  On  February 
3. 1993.  the  Government  filed  a  motion 
for  summary  disposition  based  upon  the 
expiration  of  Respondent's  California 
State  Dental  license  on  December  31. 
1988.  and  his  lack  of  state  authorization 
to  handle  controlled  substances.  Upon 
consideration  of  the  Government's 
motion,  the  administrative  law  judge 
ordered  that  Respondent  file  a  response 
to  the  motion  by  February  24,  1993. 

The  Respondent  never  directly 
responded  to  the  Government's  motion. 
On  February  5. 1993.  however,  the 
Respondent  advised  the  administrative 
law  judge  that  the  California  Board  of 
Dental  Examiners  had  commenced  an 
action  against  him  on  some  of  the  same 
grounds  alleged  in  the  Order  to  Show 
Cause.  Respondent  also  advised  the 
administrative  law  judge  of  the 
continuance  date  of  his  state 
proceeding.  On  April  6, 1993,  in  her 
opinion  and  recommended  decision,  the 
administrative  law  judge  granted  the 
Government's  motion  for  summary 
disposition  and  recommended  that 
Respondent's  DEA  Certificate  of 
Registration  be  revoked. 

On  May  10, 1993,  the  administrative 
law  judge  transmitted  the  record  to  the 
Administrator.  The  Administrator  has 
carefully  considered  the  entire  record  in 
this  matter  and,  pursuant  to  21  CFR 
1316.67,  hereby  issues  his  final  order  in 
this  matter  based  upon  findings  of  fact 
and  conclusions  of  law  as  hereinafter  set 
forth. 

The  Administrator  finds  that  on  or 
about  December  31, 1988,  Respondent's 
California  State  Dental  license  expired, 
and  as  a  result,  he  is  no  longer 
authorized  by  state  law  to  handle 
controlled  substances.  The  Drug 
Enforcement  Administration  cannot 
register  or  maintain  the  registration  of  a 
practitioner  who  is  not  duly  authorized 
to  handle  controlled  substances  in  the 
state  in  which  he  conducts  his  business. 
21  U.S.C.  802(21),  823(f)  and  824(a)(3). 
This  prerequisite  has  been  consistently 
upheld.  See,  James  H.  Nickens,  M.D.,  57 
FR  59847  (1992):  Elliott  Monroe,  M.D., 
57  FR  23246  (1992);  Bobby  Watts,  M.D.. 
53  FR  11919  (1988), 

The  administrative  law  judge  properly 
granted  the  Government's  motion  for 
summary  disposition.  It  is  well-settled 
that  when  no  question  of  fact  is 
involved,  or  when  the  facts  are  agreed 
upon,  a  plenary,  adversary 
administrative  proceeding  involving 
evidence  and  cross-examination  of 
witnesses  is  not  obligatory.  The 
rationale  is  that  Congress  does  not 
intend  administrative  agencies  to 
perform  meaningless  tasks.  Philip  E. 
Kirk.  M.D..  48  FR  32887  (1993).  aff'd 
sub  nom  Kirk  v.  Mullen.  749  F.2d  297 


(6th  Cir.  1984);  Alfred  Tennyson 
Smurthwaite.  M.D.,  43  FR  11873  (1978); 
see  also,  NLRB  v.  International 
Association  of  Bridge.  Structural  and 
Ornamental  Ironworkers.  AFL-CIO,  549 
F.2d  634  (9th  Cir.  1977);  United  States 
V.  Consolidated  Mines  and  Smelting  Co., 
Ltd..  455  F.2d  432.  453  (9th  Cir.  1971). 

The  Administrator,  having  considered 
the  entire  record,  adopts  the 
administrative  law  judge's  opinion  and 
recommended  decision  in  its  entirety. 
Accordingly,  the  Administrator  of  the 
Drug  Enforcement  Administration, 
pursuant  to  the  authority  vested  in  him 
by  21  U.S.C.  823  and  824  and  28  CFR 
0.100(b),  hereby  orders  that  DEA 
Certificate  of  Registration,  AB5710656, 
previously  issued  to  Carlyle  Balgobin, 
D.D.S. ,  be,  and  it  hereby  is,  revoked  and 
that  any  pending  applications  for 
renewal  of  such  registration  be,  and  they 
hereby  are,  denied. 

This  order  is  effective  September  3, 
1993. 

Dated:  August  27, 1993. 
Robert  C.  Bonner, 

Administrator  of  Drug  Enforcement. 

IFR  Doc.  93-21505  Filed  9-2-93:  8:45  am] 

BILLING  COOE  4410-09-M 

[Docket  No.  93-33] 

Rot>ert  H.  Cullen.  M.O.;  Revocation  of 
Registration 

On  February  9, 1993,  the  Deputy 
Assistant  Administrator,  Office  of 
Diversion  Control,  Drug  Enforcement 
Administration  (DEA).  issued  an  Order 
to  Show  Cause  to  Robert  H.  Cullen,  M.D. 
(Respondent),  P.O.  Box  1620,  Wise, 
Virginia  24293.  The  Order  to  Show 
Cause  proposed  to  revoke  Respondent's 
DEA  Certificate  of  Registration. 
AC8923410,  and  deny  any  pending 
applications  for  registration  as  a 
practitioner  under  21  U.S.C.  823(0-  The 
statutory  predicate  for  the  Order  to 
Show  Cause  was  Respondent's 
controlled  substance-related  felony 
conviction  and  his  lack  of  authorization 
to  handle  controlled  substances  in  the 
Commonwealth  of  Virginia.  21  U.S.C. 
824(a)(2)  and  21  U.S.C.  824(a)(3). 

On  March  29, 1993,  counsel  for 
Respondent  requested  a  "reasonable 
extension"  of  time  in  which  to  respond 
to  the  Order  to  Show  Cause. 
Administrative  Law  Judge  Mary  Ellen 
Bittner  granted  Respondent  an 
extension  until  April  19, 1993,  to  file  a 
request  for  a  hearing.  On  May  3, 1993, 
having  not  received  a  request  for  a 
hearing  from  counsel  for  Respondent, 
the  Administrative  Law  Judge  issued  an 
Order  Terminating  Proceedings.  By  that 
Order.  Respondent  was  deemed  to  have 
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waived  his  right  to  a  bearing  pursuant 
to  21  CFR  1301.54.  Pursuant  to  21  CFR 
1301.57,  the  Administrator  hereby 
issues  his  Tinal  order  in  this  matter 
based  upon  the  investigative  file. 

The  Administrator  finds  that  in 
January  1989.  Respondent  was  indicted 
in  the  United  States  District  Court  for 
the  Western  District  of  Virginia  on 
thirty-one  counts  of  unlawful 
distribution  of  a  controlled  substance  in 
violation  of  21  U.S.C  841(aMl).  On  July 
17,  1990.  Respondent  pled  nolo 
contendere  to  aiMl  was  convicted  of  one 
felony  cotint  of  unlawful  distribution  of 
a  controlled  substance.  Respondent  was 
placed  on  supervised  probation  for  a 
period  of  three  years,  fined  $8,000.00 
and  ordered  to  pay  $15,000.00  in 
restitution  to  Blue  Cross/Blue  Shield. 
On  July  24,  1990,  the  Virginia  Board  of 
Medicine  (Board)  revoked  Respondent's 
license  to  practice  medicine  in  the 
Commonwealth  of  Virginia. 

The  Administrator  further  finds  that 
on  October  2,  1992,  the  Board  held  a 
formal  administrative  hearing  to  receive 
and  act  upon  the  application  of 
Respondent  for  reinstatement  of  his 
license  to  practice  medicine  in  the 
Commonwealth  of  Virginia.  The  Board 
found  that  Respondent's  license  to 
practice  medicine  in  the 
Commonwealth  of  Kentucky  was 
permanently  surrendered  in  lieu  of 
revocation  on  November  21,  1991.  In 
addition,  the  Board  found  that  between 
January  1984  and  September  1986, 
Respondent  indiscriminately  and 
excessively  prescribed  a  variety  of 
controlled  substances  to  at  least  seven 
patients.  Respondent  also  failed  to 
maintain  any  inventories  or  records  of 
thousands  of  dosage  units  of  controlled 
substances  purchased  between  February 
1984  and  May  1986.  The  Board 
concluded  that  Respondent  had  not 
demonstrated  competence  to  resume  the 
practice  of  medicine  in  the 
Commonwealth  of  Virginia  and  denied 
his  petition  for  reinstatement. 
Consequently,  Respondent  is  without 
authority  to  handle  controlled 
substances  in  the  Commonwealth  of 
Virginia. 

It  is  well  settled  that  the  Drug 
Enforcement  Administration  cannot 
register  a  practitioner  who  is  not  duly 
authorized  to  handle  controlled 
substances  in  the  state  in  which  he  does 
business.  See  21  U.S.C.  823(f).  This 
Administrator,  along  with  his 
predecessors,  has  consistently  held  that 
practitioners  who  lack  state 
authorization  to  handle  controlled 
substances  cannot  be  registered  with  the 
Drug  Enforcement  Administration.  See 
Ramon  Pla.  MD.,  51  PR  41168  (1986); 
George  S.  Heath,  MD.,  51  PR  26610 


(1986);  Dale  D.  Sbahan.  DJ}.S..  51  PR 
23481  (1986).  Consequently, 
Respondent's  DEA  Certificate  of 
Registration  should  be  revoked  based  on 
lack  of  stale  authorization. 

The  Administrator  firther  Tuids  that 
additional  information  contained  in 
Respondent's  investigttive  fie 
independently  suppers  a  decision  to 
revoke  Respondent's  EEA  Certificate  of 
Registration.  In  fact,  the  investigative 
file  contains  informatim  which  satisfies 
four  of  the  five  separata  bases  for 
revocation  provided  ft  r  in  21  U.S.C. 
824(a).  Respondent  ha^  beer  convicted 
of  a  felony  related  to  a  controlled 
substance,  a  basis  for  revocation 
pursuant  to  21  U.S.C  124(a)(2).  At  least 
two  state  boards  (Virginia  ard 
Kentucky)  have  either  revoked  or 
accepted  permanent  si  irrencer  of 
Respondent's  medical  licen:«,  a  basis 
for  revocation  pursuart  to  21  U.S.C. 
824(a)(3).  Findings  of  'act  made  by  the 
Virginia  Medical  Board  indicate  that 
Respondent  has  engaged  in  a  pattern  of 
prescribing  controlled  substmces  in  an 
excessive  and  indiscriminate  manner, 
rendering  his  registration  in'X>nsistent 
with  the  public  interest,  a  basis  for 
revocation  pursuant  to  21  U.S.C 
824(aM4).  Finally,  the  investigative  file 
indicates  that  Respondent  has  been 
excluded  for  three  yeers  from 
participation  in  Medicare,  a  basis  for 
revocation  pursuant  to  21  U.S.C. 
824(a)(5).  In  hght  of  this  information, 
the  Administrator  concludes  that 
Respondent  can  no  longer  be  entrusted 
with  a  DEA  Certificate  of  Registration. 

Accordingly,  the  Administrator  of  the 
Drug  Enkmiement  Adminisiraticm, 
pursuant  to  the  authcitv  vested  in  him 
by  21  U.S.C  823  and  824  and  28  CFR 
0.100(b).  hereby  orders  that  DEA 
Certificate  of  Registratim.  AC8923410, 
issued  to  Robert  H.  Ci  lien,  MJ).,  be, 
and  it  hereby  is,  revoked,  ard  that  any 
pending  applications  'or  registration  be, 
and  they  hereby  are,  cenied. 

This  order  is  efTetii  /e  September  3, 
1993. 

Dated:  August  27. 1993. 
Robert  C  Bemer, 

Administrator  of  Drug  Erforceirent. 

IFR  Doc.  93-21508  Filed  9-2-93;  8:45  ami 
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Louis  Grasso,  D.V.M.;  Revocation  of 
Registration 

On  April  16, 1993,  the  Director,  Office 
of  Diversion  Control.  Drug  Ejaforcement 
Administration  (DEA).  issued  an  Order 
to  Show  Cause  to  Louis  Grasso.  D.V>^ 
(Respondent]  of  South  Salem.  New 
York,  proposing  to  revoke  his  DEA 
Certificate  of  R^tration.  BG1477860. 


and  deny  any  pending  applications  (or 
registration  as  a  practitioner.  The 
statutory  basis  for  the  Order  to  Show 
Cause  was  that  Dr.  Grasso  had  been 
convicted  of  a  felony  related  to 
controlled  substances  and  that  his 
continued  registration  would  be 
inconsistent  with  the  public  interest,  as 
set  forth  in  21  U.S.C  824(aK2)  and 
824(a)(4). 

The  Order  to  Show  Cause  vMas  served 
on  Dr.  Grasso  on  April  22, 1993.  On  July 
6, 1993,  the  Respondent  submitted, 
through  counsel,  a  written  statement  in 
which  he  waived  his  right  to  a  hearing 
in  this  matter. 

The  Administrator  has  carefully 
considered  the  Respondent's  letter  and 
the  investigative  file  in  this  case. 
Accordingly,  under  the  provision  of  21 
CFR  1301.54(e),  the  Administrator 
enters  his  final  order  in  this  matter, 
based  on  findings  of  fact  and 
conclusions  of  law  as  hereinafter  set 
forth. 

The  Administrator  finds  that  during 
the  period  December  11,  1991  through 
January  3, 1992,  Respondent  sold, 
without  any  legitimate  medical  need, 
anabolic  steroids  including  nandrolorte. 
boldenone,  testosterone,  and  stanzolol, 
all  Schedule  III  controlled  substances,  to, 
undercover  agents.  One  illegal  sale  was 
for  $53,000.00  worth  of  steroids. 
Respondent  also  represented  to 
undercover  agents  that  he  could  supply 
large  quantities  of  steroids  on  a  weekly 
basis.  Additionally,  during  the 
execution  of  a  search  warrant  at  the 
Respondent's  residence  in  January  1992, 
agents  seized  in  excess  of  30,000  dosa^ 
units  of  anabolic  steroids  for  which 
Respondent  failed  to  maintain  or 
produce  proper  records  required  by  21 
U.S.C.  827  and  21  CFR  part  1304. 

Subsequently,  on  July  27. 1992,  bekve 
the  United  States  District  Court  for  the 
Southern  District  of  ^4ew  York, 
Respondent  was  convicted,  upon  a  plea 
of  guilty,  of  three  felony  counts  of 
possession  and  distribution  of  anabolic 
steroids  in  violation  of  21  U.SC 
841(a)(1).  He  was  sentenced  to  three 
years  probation. 

Respondent,  in  his  written  statement, 
explained  that  as  a  youth,  be  was  an 
excellent  student  and  athlete  and 
became  enamored  with  harness  racing. 
As  a  teenager,  he  became  a  licensed 
trainer  and  harness  driver  and 
determined  that  he  would  become  a 
veterinarian.  He  excelled  in 
undergraduate  studies  and  went  to  Italy 
to  study  veterinary  medicioe  and 
ultimately  graduated  first  in  his  class  at 
Ross  University.  After  clinical  work  la 
the  United  States,  he  received  his 
veterinary  license  in  1987.  Respondent's 
practice  consisted  of  treating  harness 
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horses  at  Yonkers  and  Meadowlands 
Raceway.  The  Respondent  maintains 
that  in  1989,  things  changed  for  him  and 
his  family.  His  daughter  became  ill.  He 
began  selling  steroids  for  animal  use  to 
an  individual  who  held  himself  out  as 
a  horse  trainer.  This  individual  failed  to 
pay  his  due  accounts  to  the  Respondent. 
The  horse  trainer  introduced  the 
Respondent  to  an  undercover  agent, 
posing  as  a  Connecticut  gym  owner, 
who.  by  happenstance,  was  a  former 
high  school  teammate  of  the 
Respondent.  The  sale  of  steroids  to  the 
undercover  agent  was  arranged  on  the 
apparent  theory  that  any  profit  would 
retire  the  horse  trainer's  debt  to 
Respondent.  The  Respondent  claims 
that  he  is  now  prevented  from  entering 
racetracks  and  can  no  longer  earn  a 
living  in  the  United  States.  He  asserts 
that  his  life  has  changed,  and  his  wife, 
marriage,  children,  and  family  have 
suffered. 

Respondent  claims  that  he  has  paid 
dearly  for  his  poor  judgment  and  has 
been  punished  by  virtue  of  a  forfeiture 
proceeding  against  his  residence  for 
which  he  paid  $53,800.00  in  settlement, 
and  the  surrender  of  his  license  to  the 
New  York  State  Racing  and  Wagering 
Board.  The  Respondent  maintains  that 
none  of  the  steroids  sold  to  the 
operative  were  actually  improperly  used 
by  the  public.  Further,  in  mitigation  of 
his  recordkeeping  violations. 
Respondent  claims  that  part  of  his 
computer  records  indicating  legitimate 
transactions  in  steroids  were  destroyed 
at  the  time  they  were  seized  by 
Government  agents.  The  Respondent 
maintains  that  his  transactions  with  the 
undercover  agent  constituted  his  entire 
involvement  in  the  illegal  sale  of 
steroids,  which  he  characterized  as  an 
indiscretion. 

The  Administrator  may  revoke  or 
suspend  a  DEA  Certificate  of 
Registration  under  21  U.S.C.  824(a), 
upon  a  finding  that  the  registrant: 

(1)  has  materially  falsified  any 
application  filed  pursuant  to  or  required 
by  this  subchapter  or  subchapter  II  of 
this  chapter: 

(2)  has  been  convicted  of  a  felony 
under  this  subchapter  or  subchapter  II 
of  this  chapter  or  any  other  law  of  the 
United  States,  or  of  any  State  relating  to 
any  substance  defined  in  this 
subchapter  as  a  controlled  substance: 

(3)  has  had  his  State  license  or 
registration  suspended,  revoked,  or 
denied  by  competent  state  authority  and 
is  no  longer  authorized  by  state  law  to 
engage  in  the  manufacturing, 
distribution,  or  dispensing  of  controlled 
substances  or  has  had  the  suspension, 
revocation,  or  denial  of  registration 


recommended  by  competent  state 
authority; 

(4)  has  committed  such  acts  as  would 
render  his  registration  under  section  823 
of  this  title  inconsistent  with  the  public 
interest  as  determined  under  such 
section: 

(5)  has  been  excluded  (or  directed  to 
be  excluded)  from  participation  in  a 
program  pursuant  to  Section  1320A-7(a) 
of  Title  42. 

Pursuant  to  21  U.S.C.  823(f),  "|iln 
determining  the  public  interest,  the 
following  factors  will  be  considered: 

(1)  The  recommendation  of  the 
appropriate  State  licensing  board  or 
disciplinary  authority. 

(2)  The  applicant's  experience  in 
dispensing,  or  conducting  research  with 
respect  to  controlled  substances. 

(3)  The  applicant's  conviction  record 
under  Federal  or  State  laws  relating  to 
the  manufacture,  distribution,  or 
dispensing  of  controlled  substances. 

(4)  Compliance  with  applicable  State, 
Federal,  or  local  laws  relating  to 
controlled  substances. 

(5)  Such  other  conduct  which  may 
threaten  the  public  health  or  safety." 

It  is  well  established  that  these  factors 
are  to  be  considered  in  the  disjunctive, 
i.e.,  the  Administrator  may  properly  rely 
on  any  one  or  a  combination  of  factors, 
and  give  each  factor  the  weight  he 
deems  appropriate.  Henry  J  Schwarz. 
Jr..  M.D..  Docket  No.  88-42,  54  FR 
16422  (1989). 

The  Administrator  finds  that  the 
Respondent  has  been  convicted  of  a 
felony  related  to  controlled  substances, 
has  violated  Federal  law  and  regulation 
due  to  his  lack  of  proper  recordkeeping 
with  respect  to  controlled  substances, 
has  dispensed  controlled  substances 
without  a  valid  medical  purpose,  and 
that  his  conduct,  insofar  as  he  engaged 
in  the  distribution  of  steroids  for 
monetary  gain,  poses  a  threat  to  the 
public  health  and  safety.  The 
Administrator  further  finds  that  the 
Respondent's  remorse  for  his  criminal 
acts  appears  to  be  limited  to  their 
adverse  effects  on  his  life. 

Based  on  these  facts,  the 
Administrator  concludes  that  the 
Respondent's  registration  is  inconsistent 
with  the  public  interest  and  that  his 
registration  must  be  revoked. 

Accordingly,  the  Administrator  of  the 
Drug  Enforcement  Administration, 
pursuant  to  the  authority  vested  in  him 
by  21  U.S.C.  823  and  824  and  28  CFR 
0.100(b).  hereby  orders  that  the  DEA 
Certificate  of  Registration.  BG1477860, 
previously  issued  to  Louis  Grasso. 
D.M.V.,  be.  and  it  hereby  is,  revoked. 
This  order  is  effective  October  4, 1993. 


Dated:  August  27, 1993. 
Robert  C.  Bonner, 

Administrator  of  Drug  Enforcement. 

|FR  Doc.  93-21504  Filed  9-2-93;  8:45  am] 
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Thuong  Vo,  M.D.;  Revocation  of 
Registration 

On  February  9, 1993,  the  Deputy 
Assistant  Administrator,  Office  of 
Diversion  Control,  Drug  Enforcement 
Administration  (DEA),  issued  an  Order 
to  Show  Cause  to  Thuong  Vo,  M.D., 
3839  West  First  Street.  Suite  B8,  Santa 
Ana,  California  92701.  The  Order  to 
Show  Cause  proposed  to  revoke  Thuong 
Vo's  DEA  Certificate  of  Registration, 
AV9495121,  and  deny  any  pending 
applications  for  registration.  The  Order 
to  Show  Cause  alleged  that  Thuong  Vo's 
Physician  and  Surgeon  Certificate  was 
revoked  by  the  Medical  Board  of 
California.  Division  of  Medical  Quality, 
effective  September  19, 1991,  and  that 
Thuong  Vo  was  no  longer  authorized  by 
the  State  of  California  to  handle 
controlled  substances. 

A  registered  mail  receipt  indicates 
that  the  Order  to  Show  Cause  was 
received  February  19,  1993.  at  the  Santa 
Ana  address  and  forwarded  to  Thuong 
Vo  at  a  different  address.  In  April,  the 
Order  to  Show  Cause  was  sent  directly 
to  Thuong  Vo's  forwarding  address. 
19932  Rothert  Lande,  Huntington 
Beach,  California  92646.  According  to 
the  second  registered  mail  receipt,  the 
Order  to  Show  Cause  was  delivered  to 
this  address  on  February  23, 1993.  More 
than  thirty  days  have  passed  since  the 
Order  to  Show  Cause  was  received  by 
Thuong  Vo  and  the  DEA  has  had  no 
response.  Pursuant  to  21  CFR 
1301.54(d),  Thuong  Vo  is  deemed  to 
have  waived  his  opportunity  for  a 
hearing.  Accordingly,  the  Administrator 
now  enters  his  final  order  in  this  matter 
based  on  the  investigative  file.  21  CFR 
1301.57. 

The  Administrator  finds  that  on 
September  19, 1991,  the  Medical  Board 
of  California,  Division  of  Medical 
Quality,  revoked  Thuong  Vo's  California 
Physician  and  Surgeon  Certificate, 
effective  October  28. 1991. 
Consequently.  Thuong  Vo  is  not 
authorized  by  the  State  of  California  to 
handle  controlled  substances.  The  DEA 
cannot  register  a  practitioner  to  handle 
controlled  substances  if  that  practitioner 
is  not  duly  authorized  to  handle 
controlled  substances  in  the  state  in 
which  he  does  business.  21  U.S.C. 
823(f).  This  Administrator,  along  with 
his  predecessors,  has  consistently  held 
that  practitioners  who  lack  state 
authorization  to  handle  controlled 
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substances  cannot  be  registered  with  the 
DEA.  See  Ramon  Pla.  M.D.,  51  FR  41168 
(1986);  George  S.  Heath,  M.D..  51  FR 
26610  (1986);  Dale  D.  Shahan,  D.D.S..  51 
FR  23481  (1986). 

Accordingly,  the  Administrator  of  the 
Drug  Enforcement  Administration, 
pursuant  to  the  authority  vested  in  him 
by  21  U.S.C.  823  and  824  and  28  CFR 
0.100(b),  hereby  orders  that  Thuong 
Vo's  DEA  Certificate  of  Registration. 
AV9495121.  be.  and  it  hereby  is. 
revoked.  The  Administrator  further 
orders  that  any  pending  applications  for 
the  renewal  of  such  registration  be,  and 
they  hereby  are.  denied.  This  order  is 
effective  on  September  3.  1993. 

Dated:  August  27. 1993  \ 

^  Robert  C  Bonner,      '  J 

Administrator  of  Drug  Enforcement. 
|FR  Doc  93-21507  Filed  9-2-93;  8.45  ami 
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Pocket  No.  92-69] 

Bobby  Watts,  M.D.;  Revocation  of 
Registration 

On  July  7, 1992,  the  Deputy  Assistant 
Administrator,  Office  of  Diversion 
Control,  Drug  Enforcement 
Administration  (DEA),  issued  an  Order 
to  Show  Cause  to  Bobby  Watts,  M.D. 
(Respondent)  of  Atlanta,  Georgia, 
seeking  to  revoke  his  DEA  Certificate  of 
Registration,  BWl  551666,  and  deny  any 
pending  applications  for  renewal  of 
such  registration  as  a  practitioner.  The 
statutory  basis  for  the  Order  to  Show 
Cause  was  that  Respondent's  continued 
registration  would  be  inconsistent  with 
the  public  interest,  as  that  term  is  used 
in  21  U.S.C.  823(fl  and  824(a)(4). 

Respondent  fileid  a  request  for  a 
hearing  on  the  issues  raised  in  the  Order 
to  Show  Cause,  and  the  matter  was 
docketed  before  Administrative  Law 
Judge  Paul  A.  Tenney.  Following 
prehearing  procedures,  a  hearing  was 
held  on  February  17, 1993,  in  Nashville, 
Tennessee.  On  April  5, 1993,  Judge 
Tenney  issued  his  findings  of  fact, 
conclusions  of  law,  and  recommended 
ruling,  recommending  that  the 
Administrator  revoke  Respondent's  DEA 
Certificate  of  Registration.  No 
exceptions  were  filed,  and  on  May  7, 
1993,  the  administrative  law  judge 
transmitted  the  record  in  this 
proceeding  to  the  Administrator.  The 
Administrator  has  carefully  considered 
the  entire  record  in  this  matter  and. 
pursuant  to  21  CFR  1316.67.  hereby 
issues  his  final  order  based  upon 
findings  of  fact  and  conclusions  of  law 
as  hereinafter  set  forth. 

The  Administrator  finds  that  on  April 
22, 1986.  Respondent  was  indicted  in 


the  United  States  District  Court  for  the 
Western  District  of  Tennessee,  Eastern 
Division,  on  94  counts  of  unlawful 
distribution  of  controlled  substances 
and  conspiracy  to  distribute  controlled 
substances.  The  Resf>ondent  was 
acquitted  on  all  counts. 

On  May  7, 1987,  the  Tennessee  Board 
of  Medical  Examiners  found  that 
Respondent  bad  abused  his  controlled 
substance  privileges,  and  ordered  the 
Respondent  to  surrender  his  DEA 
Certificate  of  Registration  indefinitely. 
The  Tennessee  Medical  Board  further 
ordered  the  suspension  of  Respondent's 
medical  license  for  a  minimum  period 
of  six  months.  Based  on  his  lack  of 
authorization  to  handle  controlled 
substances  in  the  State  of  Tennessee, 
Respondent's  previous  DEA  Certificate 
of  Registration  was  revoked.  See  53  FR 
11920  (April  11,  1988). 

On  April  6, 1988,  following  a  second 
hearing  involving  *Jie  Respondent,  the 
Tennessee  Board  of  Medical  Examiners 
(Board)  found  that  the  Respondent  had 
prescribed  controlled  substances  in 
violation  of  its  1987  order.  As  a  result 
of  this  finding,  on  May  2, 1988,  the 
Board  ordered  that  the  Respondent's 
DEA  registration  again  be  surrendered 
for  a  period  of  one  year,  ard  placed  his 
state  medical  license  on  probation  for 
six  months. 

The  Administrator  further  finds  that 
Respondent  filed  a  DEA  application  for 
registration,  dated  August  18, 1988,  and 
indicated  that  he  never  had  a  Federal 
controlled  substance  registration 
revoked  and  never  had  a  state 
professional  license  revoked, 
suspended,  denied,  restric'ed  or  placed 
on  probation.  In  fact.  Respondent  knew 
that  the  Tennessee  Board  cf  Medical 
Examiners  had  suspended  his  medical 
license  on  May  7,  1987,  and  had  placed 
his  state  medical  license  on  probation 
on  May  2, 1988.  Additionally,  the 
Respondent  knew,  or  should  have 
known,  that  his  DEA  registration  had 
been  revoked  on  April  11, 1988.  Since 
DEA  must  rely  on  the  truth  fulness  of 
information  supplied  by  applicants  in 
registering  them  to  handle  controlled 
substances,  falsification  cannot  be 
tolerated.  Any  ma'erial  falsification  of 
an  application  for  registration  is  an 
independent  statutory  basis  for  the 
revocation  of  a  registration.  21  U.S.C. 
824(a)(1);  see  also,  fess  B.  Caderao, 
M.D..  48  FR  38560  (1983);  Ronald  H. 
Futch,  M.D..  53  FR  38990  (1988).  The 
Administrator  further  finds  that  the 
Respondent  also  falsified  his  medical 
license  renewal  form  for  the  State  of 
Georgia,  dated  November  20, 1989. 

At  the  DEA  administrati-e  hearing. 
Respondent  testified  on  hi^  own  behalf, 
and  discussed  his  skill  as  { n  emergency 


room  physician.  Respondent's 
testimony  was  corroborated  by  letters 
from  his  colleagues  who  attested  to  his 
character  and  skill  as  a  physician. 
Respondent  also  admitted  to  the 
falsification  of  the  above-referenced 
applications. 

In  his  findings  of  fact,  conclusions  of 
law,  and  recommended  ruling,  the 
administrative  law  judge  concluded  that 
the  Respondent  had  clearly  falsified  his 
DEA  applications  for  registration,  and 
that  the  Respondent's  continued 
registration  was  not  in  the  public 
interest  without  some  sanctions  for 
falsification.  The  administrative  law 
judge  recommended  the  revocation  of 
Respondent's  registration  and  further 
recommended  that  the  Administrator 
look  favorably  upon  any  application  for 
registration  filed  by  the  Respondent 
after  the  passage  of  one  year  from  the 
final  disposition  of  this  case.  The 
Administrator  adopts  the  findings  of 
fact,  conclusions  of  law,  and 
recommended  ruling  of  the 
administrative  law  judge. 

Accordingly,  the  Administrator  of  the 
Drug  Enforcement  Administration, 
pursuant  to  the  authority  vested  in  him 
by  21  U.S.C.  823  and  824  and  28  CFR 
0.100(b),  hereby  orders  that  DEA 
Certificate  of  Registration,  BVV1551666. 
previously  issued  to  Bobby  Watts,  M.D., 
be,  and  it  hereby  is,  revoked.  It  is  further 
ordered  that  any  pending  applications 
for  renewal  of  said  registration  be.  and 
they  hereby  are.  denied.  This  order  is 
effective  October  4. 1993 

Dated:  August  27, 1993. 
Robert  C.  Bonner, 

Administrator  of  Drug  Enforcement 

IFR  Doc.  93-21506  Filed  9-2-93;  8:45  am) 
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DEPARTMENT  OF  LABOR 

Office  of  the  Secretary 

Commission  on  tt>e  Future  of  Worker- 
Management  Relations;  Notice  of 
Meeting 

AGENCY:  Office  of  the  Secretary,  Labor. 
ACTION:  Notice  of  public  meeting. 

SUMMARY:  The  Commission  on  the 
Future  of  Worker-Management  Relations 
was  established  in  accordance  with  the 
Federal  Advisory  Committee  Act 
(FACA)  Public  Law  92-463.  Pursuant  to 
Section  10(a)  of  FACA,  this  is  to 
announce  that  the  Commission  will 
meet  at  the  time  and  place  shown 
below: 

TIME  AND  Pt>CE:  The  meeting  will  be 
held  on  Wednesday,  September  15. 
1993  from  10  a.m.  to  5  p.m.  in 
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Conference  Room  N-3437  A-D  in  the 
Department  of  Labor.  200  Constitution 
Avenue.  NW..  Washington,  DC. 
AGENDA:  The  agenda  for  the  nweting  is 
as  followft: 
— Five  presentations  of  workplace 

committees  and  other  forms  of 

participation  drawn  from: 

•  Large  and  small  establishments: 
minority-owned  businesses; 

•  Manufacturing  and  service 
industries;  and 

•  Workplaces  under  collective 
bargaining  agreements  and  workplaces 
with  no  collective  bargaining 
agreements. 

— A  general  discussion  by  Commission 
Members  of  the  lessons  to  be  learned 
from  workplace  committees  and  other 
forms  of  employee  participation 
including  a  review  of  the 
presentations  made  at  the  ]uly  and 
September  meetings. 
PUBLIC  PARTlCiPA-nOH:  The  Commission 
will  be  in  session  from  10  a.m.  to  12 
noon  when  it  will  recess  for  lunch  and 
will  return  at  1  p.m.  Seating  will  be 
available  to  the  public  on  a  first-come, 
Tirst-served  basis.  Handicapped 
individuals  wishing  to  attend  should 
contact  the  Commission  to  obtain 
appropriate  accommodations. 
Individuals  or  organizations  wishing  to 
submit  written  statements  should  send 
11  copies  to  Mrs.  June  M.  Robinson, 
Designated  Federal  Official, 
Commission  on  the  Future  of  Worker- 
Management  Relations,  U.S.  Department 
of  Labor.  200  Constitution  Avenue, 
NW.,  Washington,  DC  20210,  telephone 
(202)  219-9148.  We  regret  that  due  to  a 
misunderstanding  of  scheduling,  we  are 
unable  to  provide  the  full  15  days  of 
advance  notice  of  this  meeting. 

Signed  at  Washington.  DC.  this  30th  day  of 
August.  1993. 
Robert  B.  Reich, 
Stxretary  cf  Labor. 
|FR  Doc.  93-21  f>28  Filed  9-2-93;  8:45  ami 

BILUNC  CODE  4J10-23-M 


Employment  and  Training 
Administratton 

[TA-W-28,832] 

Chuska  Energy  Company,  Denver,  CO, 
et  al.;  Investigations  Regarding 
Certifications  of  EligibMity  To  Apply  for 
Worker  Adjustment  Assistance; 
Correction 

This  notice  corrects  the  notice  for 
petitions  TA-W-28,832;  TA-W-28.833; 
and  TA-W-28.834  which  was 
published  in  the  Federal  Register  on 
July  16, 1993  (58  FT?  38442)  in  FR 
Document  93-16934. 


A  printing  error  concerning  the  name 
of  Harken  Energy  Co.  (TA-W-28,834) 
appears  in  the  31st  line  of  the  first 
column  on  the  appendix  table  on  page 
38442.  The  iiame  should  read  "Harken 
Energy/Exploration  Corporation"  (wkrs) 
instead  of  Harken  Energy  Corp  (wkrs). 
Also,  the  name  of  Chuska  Energy  Co. 
(TA-W-28.833)  in  the  30th  line  of  the 
first  column  is  incorrect  and  should 
read  "Sunfield  Energy  Company". 

Printing  errors  concerning  the 
locations  of  the  facilities  appears  on 
page  38442  in  the  second  column  of  the 
29th  through  the  31st  lines  of  the 
Appendix  Table.  All  locations  are  in 
Denver,  Colorado.  Accordingly,  the 
lines  should  read  "Denver,  Colorado" 
instead  of  "San  Antonio,  TX;  Walnut 
Creek,  CA.  and  Grand  Prairie,  TX". 

Signed  in  Washington.  DC.  this  August  25. 
1993. 
Manria  M.  ^«eks. 

Director.  Office  of  Trade  Adjustment 

Assistance. 

IFR  Doc.  93-21568  Filed  9-2-93;  8:45  am) 

B4LUNG  COOE  4S10-30-M 

[TA-W-28,834] 

Hartten  Energy  Corporation  (Harfcen 
Exploration  Corporation)  Denver,  CO; 
Termination  of  Investigation 

Pursuant  to  Section  221  of  the  Trade 
Act  of  1974,  an  investigation  was 
initiated  on  June  28, 1993  in  response 
to  a  worker  petition  which  was  filed  on 
June  28, 1993  on  behalf  of  workers  at 
Harken  Energy  Corporation.  Denver, 
Colorado. 

An  active  certification  covering  the 
petitioning  group  of  workers  (Harken 
Energy  Corporation's  operating  arm 
entitled  Harken  Exploration 
Corporation)  remains  in  effect  (TA-W- 
28,485B).  Consequently,  further 
investigation  in  this  case  would  serve 
no  purpose,  and  the  investigation  has 
been  terminated. 

Signed  at  Washington,  DC  this  24th  day  of 
August.  1993. 
Marvin  M.  Fooks, 

Director,  Office  of  Trade  Adjustment 
Assistance. 
IFR  Doc.  93-21569  Filed  9-2-93.  8:45  am) 

BILUNO  COOE  «51»-aP-M 

[TA-W-48,7441 

Jockey  International  Sewing  Ptant; 
Carlisle,  KY;  Amemled  Certification 
Regarding  EUgtbility  To  Apply  for 
Worker  AJo^ttsafnent  Assistance 

In  accordance  with  Section  223  of  the 
Trade  Act  of  1974  (19  U.S.C.  2273)  the 
Department  of  Labor  issued  a 


Certification  of  EUigibility  to  Apply  for 
Worker  Adjustment  Assistance  on  July 
30.  1993.  applicable  to  all  workers  of  the 
subject  firm. 

At  the  request  of  the  company,  the 
Department  reviewed  the  certification 
for  workers  of  Jockey  International  in 
Carlisle,  Kentucky.  The  company  has 
two  plants  in  Carlisle,  Kentucky — a 
sewing  plant  and  a  knitting  plant.  Data 
was  submitted  only  for  the  sewing 
plant.  Accordingly,  the  Department  is 
amending  the  certification  to  show  the 
proper  worker  group 

The  amended  notice  applicable  to 
TA-W-28.744  is  hereby  issued  as 
follows; 

Ail  worlcers  of  Jockey  International  Sewing 
Plant  in  Carlisle.  Kentucky  who  became 
totally  or  partially  separated  from 
employment  on  or  after  May  17. 1992  are 
eligible  to  apply  for  adjustment  assistance 
under  Section  223  of  the  Trade  Act  of  1974. 

Signed  at  Washington.  DC,  this  24th  day  of 
August  1993. 
Marvin  M.  Fooks, 

Director.  Office  of  Trade  Adjustment 

Assistance 

[FR  Doa  93-21570  Filed  9-2-93.  8:45  am] 

BtLUNG  COOE  45tO-M-M 


[TA-W-283391 

Jockey  International  Sewing  Plant; 
Kenosha,  Wi;  Amended  Certification 
Regarding  Eligibility  To  Apply4or 
Worker  Adiustntent  Assistance 

In  accordance  with  Section  223  of  the 
Trade  Act  of  1974  (19  U.S.C.  2273)  the 
Department  of  Labor  issued  a 
Certification  of  Eligibility  to  Apply  for 
Worker  Adjustment  Assistance  on  July 
30,  1993.  applicable  to  all  workers  of  the 
subject  firm 

At  the  request  of  the  company,  the 
Department  reviewed  the  certification 
for  workers  of  Jockey  International  in 
Kenosha.  Wisconsin.  The  company  has 
a  distribution  center  and  corporate 
office  in  Kenosha,  Wisconsin  as  well  as 
a  sewing  plant  Data  was  submitted  only 
for  the  sewing  plant.  Accordingly,  the 
Department  is  amending  the 
certificatiorvto  show  the  proper  worker 
group 

The  amended  notice  applicable  to 
TA-W-28,835  is  hereby  issued  as 
follows; 

All  workers  of  Jockey  Infemational  Sewing 
Plant  in  Kenosha,  Wisconsin  who  t)ecame 
totally  or  partially  separated  from 
employment  on  or  after  June  27, 1992  are 
eligible  to  apply  for  adjustment  assistance 
under  Section  223  of  the  Trade  Act  of  1974. 
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Signed  at  Washington,  DC.  this  2Sth  day  of 
August  1993. 
Marvin  M.  Fooks, 

Director.  Office  of  Trade  Adjustment 

Assistance. 

IFR  Doc.  93-21571  Filed  9-2-93:  8:45  am) 

BILUNO  COOC  4S10-30-M 


[TA-W-28.544A] 

Nerco  Minerals  Company,  Delamar 
Mine  and  Kinross  Delamar  Mining 
Company  Located  in  Souttiwest  Idaho 
20  Miles  From  the  Oregon  Border, 
Jordan  Valley,  OR;  Amended 
Certification  Regarding  Eligibility  To 
Apply  for  Worker  Adjustment 
Assistance 

In  accordance  with  section  223  of  the 
Trade  Act  of  1974  (19  U.S.C.  2273)  the 
Department  of  Labor  issued  a 
Certification  of  Eligibility  to  Apply  for 
Worlter  Adjustment  Assistance  on  June 
29. 1993,  applicable  to  all  workers  of 
NERCO  Minerals  Company,  Delamar 
Mine,  Jordan  Valley,  Oregon.  The  notice 
was  published  in  the  Federal  Register 
on  July  9, 1993  {58  FR  37028). 

At  the  request  of  the  State  Agency,  the 
Department  reviewed  the  subject 
certification.  The  investigation  findings 
show  that  on  August  1, 1993.  Kinross 
Mining  Company,  a  subsidiary  of 
Kinross  Gold,  USA  Inc.,  replaced  Nerco 
Minerals  Company,  Delamar  Mine  as 
the  employer  of  the  former  Nerco 
Worlcers.  Kinross  Mining  Company 
produces  the  same  products  as  Nerco 
Minerals  Company,  Delamar  Mine  did 
before. 

Accordingly,  the  Department  is 
amending  the  certification  to  show  that 
Kinross  Mining  Company  is  the 
successor-in-interest  firm. 

The  amended  notice  applicable  to 
TA-\V-28,544A  is  hereby  issued  as 
follows: 

All  workers  of  Kinross  Mining  Company, 
Jordan  Valley,  Oregon,  the  successor-in- 
interest  firm  of  Nerco  Minerals  Company, 
Delamar  Mine,  Jordan  Valley.  Oregon  related 
to  the  production  of  gold  who  l)ecame  totally 
or  partially  separated  from  employment  on  or 
after  March  30, 1992  are  eligible  to  apply  for 
trade  adjustment  assistance  under  Section 
223  of  the  Trade  Act  of  1974. 

Signed  at  Washington,  DC  this  25th  day  of 
August  1993. 
Marvin  M.  Fooks, 

Director,  Office  of  Trade  Adjustment 

Assistance. 

(FK  Doc.  93-21572  Filed  9-2-93;  8:45  amj 

BH.UNO  COOC  4S10-30-M 


n'A-W-28.9161 

Nestle  Beverage  Co.;  Sunb  jry,  OH; 
Termination  of  investigation 

Pursuant  to  Sect  on  221  of  the  Trade 
Act  of  1974,  an  investigation  was 
initiated  on  August  2, 1993  in  response 
to  a  worker  petition  which  'vas  filed  on 
behalf  of  workers  f  nd  formt  r  workers  at 
Nestle  Beverage  Ccmpany,  Sur.bury, 
Ohio. 

The  petitioners  have  requested  that 
the  petition  be  wit  ndrawn. 
Consequently,  further  investigation  in 
this  case  would  se^e  no  purpose,  and 
the  investigation  has  been  terminated. 

Signed  in  Washington.  DC,  this  27th  day  of 
August  1993. 
Mar\in  M.  Fooks, 

Director.  Office  of  Trade  Adjustment 
Assistance. 
IFR  Doc.  93-21573  Filed  9-2-P3;  8:45  am) 

BILUNO  CODE  «5ia-M-M 


Notice  of  Determinations  regarding 
Eligibility  To  Apply  for  Wo  iter 
Adjustment  Assistance 

In  accordante  with  sectit  n  223  of  the 
Trade  Act  of  1974  (19  U.S.C.  2273)  the 
Department  of  Labor  hereir  presents 
summaries  of  determinations  regarding 
eligibility  to  apply  for  adjustment 
assistance  issued  during  th?  period  of 
August  1993. 

In  order  for  an  affirmative 
determination  to  be  made  rnd  a 
certification  of  eligibility  tr  apply  for 
adjustment  assistance  to  b<  issued,  each 
of  the  group  eligibility  reqi  irements  of 
Section  222  of  the  Act  must  be  met. 

(1)  That  a  significant  number  or 
proportion  of  the  workers  in  the 
workers'  firm,  or  an  appropriate 
subdivision  thereof,  have  become  totally 
or  partially  separated, 

(2)  That  sales  or  production,  or  both, 
of  the  firm  or  subdivision  nave 
decreased  absolutely,  and 

(3)  That  increases  of  imports  of 
articles  like  or  directly  competitive  with 
articles  produced  by  the  firm  or 
appropriate  subdivision  have 
contributed  importantly  tc  the 
separations,  or  threat  thereof,  and  to  the 
absolute  decline  in  sales  or  production. 

Negative  Determinations 

In  each  of  the  fcllowing  cases  the 
investigation  revealed  that  criterion  (3) 
has  not  been  met.  A  survey  of  customers 
indicated  that  inceased  imports  did  not 
contribute  importmtly  to  worker 
separations  at  the  firm. 
TA-W-28,537;  Pierce  Corp.,  Eugene.  OR 
TA-W-28.803;  Suburban  Sportswear, 
Inc.,  Orange^  NJ 


TA-W-28,a96:  Norris/OBannon 

Products,  Tulsa,  OK 
TA-W-28.508:  Glacier  Vandeivell,  Inc., 

Bellefontaine.  OH 
TA-W-28.829:  Allied  Signal,  Inc.,  St. 

Joseph,  MI 
TA-W-28,712:  Eddy  Potash,  Inc.. 

Carlsbad.  NM 
TA-W-28.784;  Highland.  Odessa,  TX 

In  the  following  cases,  the 
investigation  revealed  that  the  criteria 
for  eligibility  have  not  been  met  for  the 
reasons  specified. 
TA-W-28.832:  Chuska  Energy  Co., 

Denver,  CO 

Increased  imports  did  not  contribute 
importantly  to  worker  separations  at  the 
firm. 

TA-W-28,901;  Amoco  Corp.,  Legal 
Dept.,  Chicago,  IL 

Increased  imports  did  not  contribute 
importantly  to  worker  separations  at  the 
firm. 

TA-W-28.833;  Sunfield  Energy  Co.. 
Denver,  CO 

Increased  imports  did  not  contribute 
importantly  to  worker  separations  at  the 
firm. 

TA-W-28,895:  Keller  Supply.  Inc., 
Morenci.  MI 

The  workers'  firm  does  not  produce 
an  article  as  required  for  certification 
under  section  222  of  the  Trade  Act  of 
1974. 

TA-W-28,822;  Leslie  Fay,  Inc.,  Laflin, 
PA 

The  Workers'  firm  does  not  produce 
an  article  as  required  for  certification 
under  section  222  of  the  Trade  Act  of 
1974. 

TA-W-28,549;  Conner  Fence,  Inc.. 
Odessa.  TX 

The  investigation  revealed  that 
criterion  (2)  and  criterion  (3)  have  not 
been  met.  Sales  or  production  did  not 
decline  during  the  relevant  period  as 
required  for  certification.  Increases  of 
imports  of  articles  like  or  directly 
competitive  with  articles  produced  by 
the  firm  or  appropriate  subdivision  have 
not  contributed  importantly  to  the 
separations  or  threat  thereof,  and  to  the 
absolute  decline  in  sales  or  production. 
TA-W-28.810;  Hubbell-Bell.  Inc.. 
Fogelsville,  PA 

The  investigation  revealed  that 
criterion  (2)  has  not  been  met.  Sales  or 
production  did  not  decline  during  the 
relevant  period  as  required  for 
certification. 

TA-W-28,636;  Ots  International,  Inc.. 
Shawnee,  OK 

U.S.  imports  of  oil  and  gas  field 
machinery  were  negligible  in  1991  and 
1992.  U.S.  exports  significantly 
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exceeded  U.S.  imports  of  oil  and  gas 
field  machinery  in  1991  and  in  1992. 
TA-W-28.680:  Western  Gas  Resources, 

Inc.,  Teddv  Roosevelt  Plant. 

Fairfield.  ND 
U.S.  imports  of  natural  gas  liquids 
and  liquid  refinery  gases  declined 
absolutely  and  relative  to  domestic 
shipments  in  1992  compared  to  1991 
and  in  the  first  quarter  of  1993 
compared  to  the  same  period  in  1992. 

AfTirmative  Determinations 

TA-W-28,800:  Iwatsu  America,  Inc., 

Carlstadt.  NJ 
A  certification  was  issued  covering  all 
workers  separated  on  or  after  June  8, 
1992. 
TA-W-28.716:  Babco  Textron.  Danvers. 

MA 
A  certification  was  issued  covering  all 
workers  separated  on  or  after  May  14, 
1992. 
TA-W-28.731:  Cleveland  Pneumatic. 

Co.,  Cleveland.  OH 
A  certification  was  issued  covering  all 
workers  sejjarated  on  or  after  May  21, 
1992. 
TA-W-28.732.  Cleveland  Plating  Co.. 

Cleveland,  OH 
A  certification  was  issued  covering  all 
workers  separated  on  or  after  May  21. 
1992. 
TA-W-28,570:  IRI  International  Corp., 

Specialty  Steel  Div.,  Pampa,  TX 
A  certification  was  issued  covering  all 
workers  separated  on  or  after  April  6, 
1992. 
TA-W-28.813;  Tejas  Resources,  Inc., 

Terrell.  TX 
A  certification  was  issued  covering  all 
workers  separated  on  or  after  June  16, 
1982. 
TA-W-28,870:  Great  Land  Directional 

Drilling,  Inc.,  Houston,  TX 
A  certification  was  issued  covering  all 
workers  separated  on  or  after  July  9, 
1992. 
TA-W-28,786:  McDonnell  Douglas 

Corp.,  Douglas  Aircraft  Co.. 

Torrance,  CA 
A  certification  was  issued  covering  all 
workers  separated  on  or  after  June  15. 
1992. 
TA-W-28.789  and  TA-W-28.790: 

Quality  Mfg.,  Inc.,  Saxton,  PA  and 

Martinsburg.  PA 
A  certification  was  issued  covering  all 
workers  separated  on  or  after  June  9, 
1992. 
TA-W-28.828  and  TA-W-28.828A: 

Buffalo  Forge  Co.,  Buffalo,  NY  and 

Cheektowaga.  NY 
A  certification  was  issued  covering  all 
workers  separated  on  or  after  June  9, 
1992. 


TA-W-28.757:  Target  Sportswear.  Inc.. 
Hyde.  PA 

A  certification  was  issued  covering  all 
workers  separated  on  or  after  May'24, 
1992. 

I  hereby  certify  that  the 
aforementioned  determinations  were 
issued  during  the  month  of  August 
1993.  Copies  of  these  determinations  are 
available  for  inspection  in  room  C-4318, 
U.S.  Department  of-Labor.  200 
Constitution  Avenue,  NW.,  Washington, 
DC  20210  during  normal  business  hours 
or  will  be  mailed  to  persons  who  write 
to  the  above  address. 

Dated:  August  26. 1993. 
Marvin  M.  Fooks. 

Director,  Office  of  Trade  Adjustment 
Assistance. 
IFR  Doc.  93-21574  Filed  9-2-93;  8:45  am] 

BILUNC  COOe  4S10-30-M 


Smith  Energy  Services;  Amended 
Certification  Regarding  EhgibilityTo 
Apply  for  Worker  Adjustment 
Assistance 

In  the  matter  of  TA-W-28,554k 
Farmingfon,  New  Mexico.  TA-W-28.555, 
Midland.  Texas.  TA-W-28.556.  Longmont. 
Colorado.  TA-W-28.5S7.  Vernal.  Utah.  TA- 
W-28,558,  Casper.  Wyoming,  TA-W-28,559, 
Denver,  Colorado.  TA-W-28,  560.  Houston, 
Texas. 

In  accordance  with  section  223  of  the 
Trade  Act  of  1974  (19  U.S.C.  2273)  the 
Department  of  Labor  issued  a 
Certification  of  Eligibility  to  Apply  for 
Worker  Adjustment  Assistance  on  June 
4, 1993.  applicable  to  all  worker  of 
Smith  Energy  Services  in  the  above 
mentioned  locations.  The  certification 
notice  was  published  in  the  Federal 
Register  on  July  2,  1993  (58  FR  35981). 

At  the  request  of  the  State  Agency,  the 
Department  reviewed  the  certification 
for  workers  of  the  subject  firm.  The 
investigation  findings  show  that  the 
claimants'  wages  for  Smith  Energy 
Services  are  being  repo.led  under  the 
parent  company — Allied  Products 
Company,  Chicago,  Illinois. 

Accordingly,  the  Department  is 
amending  the  certification  to  properly 
reflect  the  correct  worker  groups. 

The  intent  of  the  Department's 
certification  is  to  include  all  workers  of 
Smith  Energy  Services,  a  division  of 
Allied  Products  Company  irrespective 
to  which  account  their  unemployment 
insurance  (UI)  taxes  are  paid. 

The  amended  notice  applicable  to 
TA-W-38,554  through  TA-W-28,560  is 
hereby  published  as  follows: 

All  workers  of  Smith  Energy  Services,  a/ 
k/a  Allied  Product  Company,  in  Farmington, 
New  Mexico;  Midland  and  Houston,  Texas; 


l,ongmont  and  Dnnvcr,  Colorado;  Vernal. 
Utah  and  Casper,  Wyoming  ongaged  in 
activities  related  to  the  exploration  and 
drilling  of  crude  oil  and  natural  gas.  who 
became  totally  or  partially  separated  from 
employment  on  or  aftor  March  31. 1992.  are 
eligible  to  apply  for  adjustment  assistance 
under  section  223  of  the  Trade  Act  of  1974. 
Signiid  at  Wa:>h>ngton.  DC.,  this  27th  day 
of  August  1993. 
Marvin  M.  Fooks, 

Director,  Office  of  Trade  A  djtistment 
Assistance. 

IFK  D<x:.  93-21 575  Filed  9-2-93;  8:45  ami 
BILLING  COOe  451»-3»-M 


Employment  Standards  Administration 
Wage  and  Hour  Division 

Minimum  Wages  for  Federal  and 
Federally  Assisted  Construction; 
General  Wage  Determination  Decisions 

General  wage  determination  decisions 
of  the  Secretary  of  Labor  are  Lssued  in 
accordance  with  applicable  law  and  are 
based  on  the  information  obtained  by 
the  Department  of  Labor  from  its  study 
of  local  wage  conditions  and  data  made 
available  from  other  sources.  They 
specify  the  basic  hourly  wage  rates  and 
fringe  benefits  which  are  determined  to 
be  prevailing  for  the  described  classes  of 
laborers  and  mechanics  employed  on 
construction  projects  of  a  similar 
character  and  in  the  localities  specified 
therein. 

The  determinations  in  these  decisions 
of  prevailing  rates  and  fringe  benefits 
have  been  made  in  accordance  with  29 
CFR  part  1,  by  authority  of  the  Secretary 
of  Labor  pursuant  to  the  provisions  of 
the  Davis-Bacon  Act  of  March  3, 1931, 
as  amended  (46  Stat.  1494,  as  amended, 
40  U.S.C.  276a)  and  of  other  Federal 
statutes  referred  to  in  29  CFR  part  1, 
appendix,  as  well  as  such  additional 
statutes  as  may  from  time  to  time  be 
enacted  containing  provisions  for  the 
payment  of  wages  determined  to  be 
prevailing  by  the  Secretary  of  Labor  in 
accordance  with  the  Davi.s-Bacon  Act. 
The  prevailing  rates  and  fringe  benefits 
determined  in  these  decisions  shall,  in 
accordance  with  the  provisions  of  the 
foregoing  statutes,  constitute  the 
minimum  wages  payable  on  Federal  and 
federally  assisted  constniction  projects 
to  laborers  and  mechanics  of  the 
specified  classes  engaged  on  contract 
work  of  the  character  and  in  the 
localities  described  therein. 

Good  cause  is  hereby  found  for  not 
utilizing  notice  and  public  comment 
procedure  thereon  prior  to  the  issuance 
of  these  determinations  as  prescribed  in 
5  U.S.C.  553  and  not  providing  for  delay 
in  the  effective  date  as  prescribed  in  that 
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section,  because  the  necessity  to  issue 
current  construction  industry  wage 
determinations  frequently  and  in  large 
volume  causes  procedures  to  be 
impractical  and  contrary  to  the  public 
interest. 

General  wage  determination 
decisions,  and  modifications  and 
supersedeas  decisions  thereto,  contain 
no  expiration  dates  and  are  efTective 
from  their  date  of  notice  in  the  Federal 
Register,  or  on  the  date  written  notice 
is  received  by  the  agency,  whichever  is 
earlier.  These  decisions  are  to  be  used 
in  accordance  with  the  provisions  of  29 
CFR  parts  1  and  5.  Accordingly,  the 
applicable  decision,  together  with  any 
modifications  issued,  must  be  made  a 
part  of  every  contract  for  performance  of 
the  described  work  within  the 
geographic  area  indicated  as  required  by 
an  applicable  Federal  prevailing  wage 
law  and  29  CFR  part  5.  The  wage  rates 
and  fringe  benefits,  notice  of  which  is 
published  herein,  and  which  are 
contained  in  the  Government  Printing 
Office  (GPO)  document  entitled 
"General  Wage  Determinations  Issued 
Under  the  Davis-Bacon  and  Related 
Acts,"  shall  be  the  minimum  paid  by 
contractors  and  subcontractors  to 
laborers  and  mechanics. 

Any  person,  organization,  or 
governmental  agency  having  an  interest 
in  the  rates  determined  as  prevailing  is 
encouraged  to  submit  wage  rate  and 
fringe  benefit  information  for 
consideration  by  the  Department. 
Further  information  and  self- 
explanatory  forms  for  the  purpose  of 
submitting  this  data  may  be  obtained  by 
writing  to  the  U.S.  Department  of  Labor, 
Employment  Standards  Administration, 
Wage  and  Hour  Division,  Division  of 
Wage  Determinations,  200  Constitution 
Avenue  NW.,  room  S-3014, 
Washington,  DC  20210. 

New  General  Wage  Determination 
Decisions 

The  numbers  of  the  decisions  added 
to  the  Government  Printing  Office 
document  entitled  "General  Wage 
Determinations  Issued  Under  the  Davis- 
Bacon  and  Related  Acts"  are  listed  by 
Volume  and  State. 

Volume  I 
Kentucky: 

KY930036  (Sept.  3, 1993) 

KY930037  (Sept.  3,  1993) 

KY930038  (Sept  3, 1993) 

KY930039  (Sept.  3.  1993) 

KY930040  (Sept.  3, 1993) 

KY930041  (Sept.  3. 1993) 

KY930042  (Sept.  3, 1993) 

KY930043  (Sept  3,  1993) 

KY930044  (Sept  3.  1993) 

KY930045  (Sept.  3,  1993) 

KY930046  (Sept  3, 1993) 

KY930047  (Sept  3. 1993) 


KY930048  (Sept  3, 1993) 

KY930O49  (Sept  3. 1993) 

KY930050  (Sept  3. 1933) 

KY930051  (Sept  3. 1993) 

KY930052  (Sept  3, 1993) 

KY930053  (Sept  3, 1993) 
Massachusetts: 

MA930012  (Sept  3,  1993) 

MA930013  (Sept  3. 1993) 

MA930014  (Sept  3. 1993) 

MA930015  (Sept  3,  1&93) 
New  York: 

NY930039  (Sept  3.  1993) 

NY930040  (Sept  3, 1993) 

NY930041  (Sept  3.  1993) 

NY930042  (Sept.  3.  1993) 
VolurtK  n 
IxMiisiana: 

LA930032  (Sept:^.  19M) 

LA930033  (Sept  3, 19)3) 

LA930034  (Sept  3,  19^3) 
•  LA930035  (Sept  3, 19)3) 

LA930O36  (Sept  3.  19)3) 

LA930037  (Sept  3.  19)3) 

LA930038  (Sept.  3, 1993) 

LA930039  (Sept  3, 19^^)3) 

LA930040  (Sept  3,  1993) 

LA930O41  (Sept  3, 1993) 

LA930042  (Sept  3. 1993) 

LA930043  (Sept.  3.  1993) 

LA930044  (Sept  3,  1993) 

LA930O45  (Sept  3, 1»)3) 

LA930046  (Sept  3.  19^3) 

LA930047  (Sept  3. 1993) 

LA930048  (Sept  3, 1993) 
Volume  lU 

Arizona: 

AZ930007  (Sept.  3,  1993) 

AZ930008  (Sept  3,  1993) 

AZ930O09  (Sept  3, 1993) 

AZ930010  (Sept  3, 1993) 

AZ930011  (Sept  3, 1993) 

AZ930012  (Sept  3, 1993) 

AZ930013  (Sept.  3, 1993) 
Idaho: 

ID930007  (Sept  3, 1993) 

ID930008  (Sept  3,  1993) 

1D930009  (Sept  3,  1993) 

ID930010  (Sept.  3, 1993) 

ID930011  (Sept  3. 1993) 

ID930012  (Sept  3. 1993) 

Modification  to  General  Wage 
Determination  Decisions 

The  number  of  decijions  lifted  in  the 
Government  Printing  Office  c  ocument 
entitled  "General  Wage  Determinations 
Issued  Under  the  Davis-Bacon  and 
Related  Acts"  being  modified  are  listed 
by  Volume  and  State.  Dates  of 
publication  in  the  Federal  Register  are 
in  parentheses  following  the  decisions 
being  modified. 

Volume  I 

District  of  Columbia: 

DC930001  (Feb.  19,  1993) 
Massachusetts: 

MA930001  (Feb.  19,  1993} 

MA930002  (Feb.  19, 1&93) 

MA93O003  (Feb.  19.  If 93) 

MA9300O5  (Fetj.  19,  lt'93) 

MA930006  (Feb.  19,  1993) 

MA930007  (Feb.  19.  1993) 

MA9  30008  (Feb.  19.  1993) 


MA930009 
MA930010 

Maryland: 
MD930034 
MD930036 

New  York: 
NY930002 
NY930003 
NY930004 
NY930005 
NY930006 
NY930007 
NY930008 
NY930009 
NY9300n 
NY930012 
NY930013 
NY930014 
NY930015 
NY930016 
NY930017 
NY930018 
NY93O019 
NY930O20 
NY930C21 
NY930022 
NY930025 
NY930026 
NY930O31 
NY930032 
NY930033 
NY930034 
NY930037 
NY930038 

Virginia: 
VA930025 
VA930042 
VA930048 


(Feb.  19.  1993) 
(Feb.  19,  1993) 

(Feb.  19. 1993) 
(Feb.  19, 1993) 

(Feb.  19, 1993) 
(Feb.  19, 1993) 
(Feb.  19. 1993) 
(Feb.  19. 1993) 
(Feb.  19.  1993) 
(Feb.  19. 1993) 
(Feb.  19.  1993) 
(Feb.  19.  1993) 
(Feb.  19. 1993) 
(Feb.  19. 1993) 
(Feb.  19.  1993) 
(Feb.  19.  1993) 
(Feb.  19,  1993) 
(Feb.  19. 1993) 
(Feb.  19. 1993) 
(Feb.  19.  1993) 
(Feb.  19.  1993) 
(Feb.  19,  1993) 
(Feb.  19,  1993) 
(Feb.  19,  1993) 
(Feb.  19,  1993) 
(Feb.  19.  1993) 
(Feb.  19,  1993) 
(Feb.  19.  1993) 
(Feb.  19. 1993) 
(Feb.  19.  1993) 
(Feb.  19.  1993) 
(Feb.  19, 1993) 

(Feb.  19,  1993) 
(Feb.  19,  1993) 
(Feb.  19.  1993) 
Volume  II 

Iowa: 
IA930024  (Apr.  09, 1993) 

Kansas: 
KS930006  (Feb.  19, 1993) 
KS930007  (Feb.  19,  1993) 
KS930008  (Feb.  19, 1993) 
KS930011  (Feb.  19. 1993) 
KS930012  (Feb.  19. 1993) 
KS930013  (Feb.  19.  1993) 
KS930015  (Feb.  19.  1993) 
KS930018  (Feb.  26.  1993) 
KS930019  (Feb.  29,  1993) 
KS930021 (May  07,  1993) 
KS930022  (May  28, 1993) 
KS930023  ()ul.  02,  1993) 
KS930028  (Aug.  06,  1993) 

Michigan: 
MI930007  (Feb.  19. 1993) 

Texas: 
TX930018  (Feb.  19, 1993) 
TX930047  (Feb.  19.  1993) 

Wisconsin: 
WI930006  (Feb.  19. 1993) 
WI930009  (Feb.  19,  1993) 
WI93O010  (Feb.  19, 1993) 
W1930012  (Feb.  19,  1993) 
W1930015  (Feb.  19,  1993) 
V(^me  III 

Arizona: 
AZ930001  (Feb.  19,  1993) 
AZ930002  (Feb.  19, 1993) 
AZ930004  (Feb.  19.  1993) 
AZ930005  (Jul.  02.  1993) 
AZ930006  (Aug.  27,  1993) 

California: 
CA930001  (Feb.  19.  1993) 
CA930002  (Feb.  19.  1993) 
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Colorado: 

CO930001  (Feb.  19.  1993) 

CX)930002  (Feb.  19.  1993) 

CO930005  (Feb.  19.  1993) 
Hawaii: 

HI930001  (Feb.  19.  1993) 
Idaho: 

ID930001  (Feb.  19.  1993) 

ID930002  (Feb.  19.  1993) 
Washington: 

WA930001  (Feb.  19,  1993) 

WA930002  (Feb.  19.  1993) 

WA930003  (Feb.  19,  1993) 

WA930007  (Feb.  19.  1993) 

WA930011  (Feb.  19,  1993) 

WA930013  (Feb.  19.  1993) 

General  Wage  Determination 
Publication 

General  wage  determinations  issued 
under  the  Davis-Bacon  and  related  Acts, 
including  those  noted  above,  may  be 
found  in  the  Government  Printing  Office 
(GPO)  document  entitled  "General  Wage 
Determinations  Issued  Under  The  Davis- 
Bacon  Acts".  This  publication  is 
available  at  each  of  the  50  Regional 
Government  Depository  Libraries  and 
many  of  the  1,400  Government 
Depository  Libraries  across  the  country. 
Subscriptions  may  be  purchased  from: 
Superintendent  of  Documents,  U.S. 
Government  Printing  Office, 
Washington,  DC  20402.  (202)  783-3238. 

When  ordering  subscription(s),  be 
sure  to  specify  the  State(s)  of  interest, 
since  subscriptions  may  be  ordered  for 
any  or  all  of  the  three  separate  volumes, 
arranged  by  State.  Subscriptions  include 
an  annual  edition  (issued  on  or  about 
January  1)  which  includes  all  current 
general  wage  determinations  for  the 
States  covered  by  each  volume. 
Throughout  the  remainder  of  the  year, 
regular  weekly  updates  will  be 
distributed  to  subscribers. 

Signed  at  Washington,  DC,  this  27th  day  of 
August  1993. 

Alan  L.  Moss, 

Director,  Division  of  Wagp  Determinations. 
IFR  Doc.  93-21271  Filed  9-2-93;  8:45  amj 

BILUNQ  COM  4510-Z7-M 


Occupational  Safety  and  Health 
Administration 

[Docket  No.  NRTL-2-89] 

American  Gas  Association 
Laboratories 

AGENCY:  Occupational  Safety  and  Health 
Administration,  Department  of  Labor. 
ACTION:  Notice  of  request  for  expansion 
of  recognition  as  a  nationally  recognized 
testing  laboratory. 

SUMMARY:  This  notice  announces  the 
application  of  the  American  Gas 
Association  Laboratories  for  expansion 


of  its  recognition  as  a  Nationally 
Recognized  Testing  Laboratory  (NRTL) 
under  29  CFR  1910.7,  and  presents  the 
Agency's  preliminary  finding. 
DATES:  The  last  date  for  interested 
parties  to  submit  comments  is 
November  2, 1993. 
ADDRESS:  Send  comments  to:  NRTL 
Recognition  Program,  Office  of  Variance 
Determination.  Occupational  Safety  and 
Health  Administration,  U.S.  Department 
of  Labor,  Third  Street  and  Constitution 
Avenue  NW.,  room  N3653,  Washington, 
DC  20210. 

FOR  FURTHER  INFORMATION  CONTACT: 
Office  of  Variance  Determination,  NRTL 
Recognition  Program,  Occupational 
Safety  and  Health  Administration,  U.S. 
Department  of  Labor,  Third  Street  and 
Constitution  Avenue  NW.,  room  N3653, 
Washington.  DC  20210. 

Notice  of  Application 

SUPPLEMENTARY  INFORMATION:  Notice  is 
hereby  given  that  the  American  Gas- 
Association  Laboratories  (AGA),  which 
previously  made  application  pursuant 
to  section  6(b)  of  the  Occupational 
Safety  and  Health  Act  of  1970,  (84  Stat. 
1593.  29  U.S.C.  655).  Secretary  of 
Labor's  Order  No.  1-90  (55  FR  9033), 
and  29  CFR  1910.7  for  recognition  as  a 
Nationally  Recognized  Testing 
Laboratory  (see  54  FR  43166, 11/21/89), 
and  which  was  so  recognized  (see  55  FT? 
6/7/90),  has  made  application  for  an 
expansion  of  its  current  recognition,  for 
the  equipment  or  materials  listed  below. 

The  addresses  of  the  facilities  that 
would  be  covered  by  the  expansion  of 
recognition  are: 
American  Gas  Association  Laboratories, 

Cleveland  Laboratory,  8501  East 

Pleasant  Valley  Road,  Independence 

(Cleveland),  Ohio  44131. 
American  Gas  Association  Laboratories, 

Los  Angeles  Branch  Laboratory,  1425 

Grande  Vista  Avenue,  Los  Angeles. 

California  90023. 

Expansion  of  Recognition 

The  American  Gas  Association 
Laboratories,  on  April  11, 1991, 
submitted  an  application  for  expansion 
of  its  current  recognition  (see  Exhibit  5. 
A.)  to  include  the  following  test 
standards,  which  are  appropriate  within 
the  meaning  of  29  CFR  1910.7(c). 

UL 125 — Valves  for  Anhydrous  Ammonia 
and  LP-Gas  (Other  Than  Safety  RelieO 

UL  132— Safety  Relief  Valves  for  Anhydrous 
Ammonia  and  LP-Gas 

ANSI/UL  144— Pressure  Regulating  Valves 
for  LP-Gas 

ANSI/UL  147— LP-  and  MPS-Gas  Torches 

ANSI/UL  174— Household  ElecUic  Storage- 
Tank  Water  Heaters 

ANSI/UL  197— Commercial  ElecU-ic  Cooking 
Appliances 


ANSI/UL  244A— Solid-state  Controls  for 

Appliances 
ANSI/UL  296— Oil  Burners 
ANSI/UL  353— Limit  Controls 
ANSI/UL  372— Primary  Safety  Controls  for 

Gas-  and  Oil-Fired  Appliances 
UL  378— Draft  Equipment 
ANSI/UL  429— Electrically  Operated  Valves 
ANSI/UL  465— Central  Cooling  Air 

Conditioners 
ANSI/UL  484— Room  Air  Conditioners 
ANSI/UL  560— Electric  Home-Laundry 

Equipment 
ANSI/UL  726— Oil-Fired  Boiler  Assemblies 
ANSI/UL  727— Oil-Fired  Central  Furnaces 
ANSI/UL  729— Oil-Fired  Floor  Furnaces 
ANSI/UL  730— Oil-Fired  Wall  Furnaces 
ANSI/UL  731— Oil-Fired  Unit  Heaters 
UL  732— Oil-Fired  Water  Heaters 
UL  733— Oil-Fired  Air  Heaters  and  Direct- 
Fired  Heaters 
UL  795 — Commercial-Industrial  Gas-Heating 

Equipment 
ANSI/UL  834— Heating,  Water  Supply,  and 

Power  Boilers — Electric 
ANSI/UL  858— Household  Electric  Ranges 
UL  858A— Safety-Related  Solid-Stata 

Controls  for  Household  Electric  Ranges 
ANSI/UL  873 — ^Temperature-Indicating  and 

-Regulating  Equipment 
UL  991— Tests  of  Safety-Related  Controls 

Employing  Solid-State  Devices 
ANSI/UL  1020— Thermal  Cutoffs  for  Use  in 

Electrical  Appliances  and  Components 
ANSI/UL  1025— Electric  Air  Heaters 
ANSI/UL  1042— Electric  Baseboard  Heating 

Equipment 
ANSI/UL  1054— Special-Use  Switches 
ANSI/UL  1096— Electric  Central  Air-Heating 

Equipment 
UL  1240— Electric  Commercial  Clothes- 
Drying  Equipment 
ANSI/UL  1261— Electric  Water  Heaters  for 

Pools  and  Tubs 
ANSI/UL  1453— Electric  Booster  and 

Commercial  Storage  Tank  Water  Heaters 
ANSI/UL  1484— Residential  Gas  Detectors 
ANSI/UL  1556— Electric  Coin-Operated 

Clothes-Drying  Equipment 

Note. — ^Testing  and  certification  of  gas 
operated  equipment  is  limited  to  equipment 
for  use  with  "liquefied  petroleum  gas" 
("LPG"  or  "LP-Gas"). 

The  NRTL  Recognition  Program  staff 
made  an  in-depth  study  of  the  details  of 
the  AGA's  application  and 
supplementary  material,  and  its  original 
application,  and  determined  that  an 
additional  on-site  visit  to  the  Cleveland 
facility  was  warranted.  This  visit  was 
made  on  May  23, 1991,  and  a  on-site 
review  report  was  prepared  (see  Exhibit 
5.  B.). 

Preliminary  Finding 

Based  upon  a  review  of  the  details  of 
the  AGA's  recognition,  an  evaluation  of 
its  present  application  including  details 
of  necessary  test  equipment,  procedures, 
and  special  apparatus  or  facilities 
needed,  and  the  NRTL  staffs  on-site 
review  report,  the  Assistant  Secretary 
has  made  a  preliminary  finding  that  the 
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equipment  and  expertise  required  to 
certify  products  using  the 
aforementioned  test  standards  are 
within  the  capabiUties  of  the  laboratory, 
and  that  the  proposed  additional  test 
standards  can  be  added  to  the  AGA's 
recognition. 

All  interested  members  of  the  public 
are  invited  to  supply  detailed  reasons 
and  evidence  supporting  or  challenging 
the  expansion  of  the  current  recognition 
of  the  American  Gas  Association 
Laboratories  as  required  by  29  CFR 
1910.7.  Submission  of  pertinent  written 
documents  and  exhibits  shall  be  made 
no  later  than  November  2, 1993,  and 
must  be  addressed  to  the  NRTL 
Recognition  Program,  Office  of  Variance 
Determination,  room  N  3653, 
Occupational  Safety  and  Health 
Administration,  U.S.  Department  of 
Labor,  Third  Street  and  Constitution 
Avenue  NW.,  Washington.  DC  20210. 

Copies  of  all  pertinent  documents 
(Docket  No.  NRTL-2-89),  are  available 
for  inspection  and  duplication  at  the 
Docket  Office,  room  N  2634, 
Occupational  Safety  and  Health 
Administration,  U.S.  Department  of 
Labor,  at  the  above  address. 

Signed  at  Washington,  DC  this  30th  day  of 
August  1993. 
David  C  Zeigler, 
Acting  Assistant  Secretary. 
IFR  Doc.  93-21576  Piled  9-2-93;  8:45  ami 

BN.UNC  COOC  4S10-2t-M 


[Docliet  No.  NRTL-1-89] 

ETL  Testing  Laboratories,  Inc. 

AGENCY:  Occupational  Safety  and  Health 
Administration;  Department  of  Labor. 
ACTION:  Notice  of  expansion  of  current 
recognition  as  a  nationally  recognized 
testing  laboratory;  correction. 

SUKMlAnY:  This  notice  announces  the 
Agency's  correction  of  the  final  decision 
on  the  ETL  Testing  Laboratories,  Inc. 
application  for  expansion  of  its 
recognition  as  a  Nationally  Recognized 
Testing  Laboratory  (NRTL)  under  29 
CFR  1910.7. 

FOR  FURTHER  INFORMATION  CONTACT: 
Office  of  Variance  Determination,  NRTL 
Recognition  Program,  Occupational 
Safety  and  Health  Administration,  U.S. 
Department  of  Labor,  Third  Street  and 
Constitution  Avenue,  NW.,  room  N3653, 
Washington,  DC  20210. 
CORRECTION:  In  notice  document  93- 
16550  appearing  on  page  37750  in  the 
issue  of  Tuesday,  July  13, 1993,  make 
the  following  correction:  In  the  second 
column,  the  following  paragraph  should 
be  deleted. 


Note:  The  use  of  ANSI/L'L  913— 
'Intrinsically  Safe  Apparatus  and  Associated 
Apparatus  for  Use  in  Chss  I,  H,  and  III, 
Division  I.  Hazardous  Locations',  for  which 
ETL  has  previously  received  recognition  for 
the  testing  and  certirication  of  proc  ucts.  is 
hereby  also  limited  to  Class  I,  Divii  ion  I 
locations. 

Signed  at  Washington,  IX:  this  30th  day  of 
August  1993. 
David  C  Zeigler, 
Acting  Assistant  Secretary. 
IFR  Doc.  93-21577  Piled  9-2-93;  8:45  ami 

8N.UN0  COOC  4Ste-M-M 


NUCLEAR  REGULATORY 
COMMISSION 

[Docket  No.  50-010] 

Commonwealth  Edison  Co.,  Dresden 
Nuclear  Power  Station.  Unit  1;  Notice 
of  Issuance  of  Environmental 
Assessment  and  Finding  of  No 
Significant  Impact 

The  U.S.  Nuclear  Regulatory 
Commission  (the  Commission)  is 
considering  issuing  an  order  authorizing 
the  decommissioning  of  the  Dresden 
Nuclear  Power  Station,  Unit  1  (Dresden 
1)  that  is  licensed  to  the  Commonwealth 
Edison  Company  (CECo).  The  proposed 
Decommissioning  Plan  involves  safe 
storage  (SAFSTOR)  of  Dresden  1  until 
after  Dresden  2  and  3  are  permanently 
shut  down,  at  which  time  all  three  units 
would  be  decontaminated  and 
dismantled.  The  licensee  also  requested 
that  the  Dresden  1  license  (DPR-2)  be 
renewed  to  April  10,  2029  to  be 
consistent  with  the  proposed  SAFSTOR 
period. 

Description  of  Proposed  Actior 

Dresden  1  has  been  shut  down  since 
October  31, 1978,  and  all  spent  fuel  has 
been  removed  from  the  reactor  and 
transferred  to  the  Dresden  1  spent  fuel 
storage  pool.  Approval  of  the 
Decommissioning  Plan  will  allcw  CECo 
to  retain  Dresden  1  in  a  SAFSTOR  status 
in  accordance  with  an  approved 
Decommissioning  Plan. 

Placing  Dresden  1  in  SAFSTOR  will 
allow  continued  use  of  the  site  for 
electric  power  production  by  Dresden  2 
and  3  until  Hnal  shutcown  and 
decommissioning  (det  ontamination/ 
dismantlement)  of  all  iiree  units. 

Finding  of  No  Significant  Impact 

The  staff  has  reviewed  the  pro{>osed 
decommissioning  against  the 
requirements  in  10  CFR  part  51.  Upon 
conducting  an  Environmental 
Assessment,  the  staff  coiKluded  that  no 
significant  environmental  impa::ts  are 
associated  with  the  proposed  SAFSTOR 


decommissioning  and  that  the  proposed 
decommissioning  will  not  significantly 
affect  the  quality  of  the  human 
environment.  Therefore,  the 
Commission  has  determined,  pursuant 
to  10  CFR  51.31,  not  to  prepare  an 
environmental  impact  statement  for  the 
proposed  decommissioning  of  Dresden 
1. 

The  following  documents  contain 
further  details  on  this  action:  (1)  The 
application  from  the  licensee  of  January 
7, 1986,  as  revised  December  22, 1987; 
April  29,  September  2,  and  November 
21. 1988;  March  27,  April  10.  N4ay  16, 
and  November  1, 1989;  June  7. 1991; 
February  7  and  October  30. 1992;  and 
June  8  and  July  2, 1993;  (2)  the 
Commission's  related  Safety  Evaluation; 
and  (3)  the  Commission's 
Environmental  Assessment  and  Finding 
of  No  Significant  Impact. 

Dated  at  Rockville,  Maryland,  this  30th  day 
of  August  1993. 

For  the  Nuclear  Regulatory  Commission. 
Seymour  H.  Weiss, 
Director,  Non-Power  Heattors  and 
Decommissioning  Prefect  Directorate, 
Division  of  Operating  Reactor  Support,  Office 
of  Nuclear  Reactor  Regulation. 
jFR  Doc.  93-21563  Filed  9-2-93;  8:45  am) 

8ILLIN0  OOOC  79M-01-M 

[Docket  Nos.  50-424  and  50-42S] 

Georgia  TV>wor  Company,  et  al.;  Denial 
of  Amendntents  to  Facility  Operating 
Licenses  and  Opportunity  for  Hearing 

The  U.S.  Nuclear  Regulatory 
Commission  (the  Commission)  has 
denied  a  request  by  the  Georgia  Power 
Company,  et  al.  (the  licensee)  for 
amendments  to  Facility  Operating 
License  Nos.  NPF-68  and  NPF-81 
issued  to  the  licensee  for  operation  of 
the  Vogtle  Electric  Generating  Plant, 
Units  1  and  2,  located  in  Burice  County, 
Georgia.  A  Notice  of  Consideration  of 
Issuance  of  this  amendment  request  was 
published  in  the  Federal  Register  on 
November  12.  1992  (57  FR  53785). 

The  proposed  amendment  request 
was  to  revise  Technical  Specification 
4.5.2.b  to  decrease  the  frequency  for 
verifying  that  the  emergency  core 
cooling  system  piping  is  full  of  water 
from  once  every  31  days  to  once  every 
6  months.  The  licensee  stated  that  this 
change  would  reduce  radiation 
exposure  to  personnel  performing  these 
surveillances. 

The  NRC  staff  has  concluded  that  the 
licensee's  request  is  premature  based  on 
experiences  at  Vogtle  and  other  nuclear 
power  plants,  and  that  the  request 
cannot  be  granted.  The  licensee  was 
notified  of  the  Commission's  denial  of 
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the  proposed  change  by  letter  dated 
August  26. 1993. 

By  October  4, 1993.  the  licensee  may 
demand  a  hearing  with  respect  to  the 
denial  described  above.  Any  person 
whose  interest  may  be  affected  by  this 
proceeding  may  Hie  a  written  petition 
for  leave  to  intervene. 

A  request  for  hearing  or  petition  for 
leave  to  intervene  must  be  filed  with  the 
Secretary  of  the  Commission,  U.S. 
Nuclear  Regulatory  Commission, 
Washington.  DC  20555.  Attention: 
Docketing  and  Services  Branch,  or  may 
be  delivered  to  the  Commission's  Public 
Document  Room,  the  Celman  Building, 
2120  L  Street  NW..  Washington,  DC 
20555  by  the  above  date. 

A  copy  of  any  petition  should  also  be 
sent  to  the  Office  of  the  General 
Counsel,  U.S.  Nuclear  Regulatory 
Commission,  Washington,  DC  20555, 
and  to  Mr.  Arthur  H.  Domby,  Troutman 
Sanders.  NationsBank  Plaza,  suite  5200, 
600  Peachtree  Street  NE..  Atlanta, 
Georgia  30308-2210,  attorney  for  the 
licensee. 

For  further  details  with  respect  to  this 
action,  see  (1)  the  application  for 
amendments  dated  September  17, 1992, 
and  (2)  the  Commission's  letter  to  the 
licensee  dated  August  26,  1993. 

These  documents  are  available  for 
public  inspection  at  the  Commission's 
Public  Document  Room,  the  Gelman 
Building.  2120  L  Street  NW., 
Washington,  DC  20555.  and  at  the  local 
public  document  room  located  at  the 
Burke  County  Public  Library,  412 
Fourth  Street.  Waynesboro,  Georgia 
30830.  A  copy  of  item  (2)  may  be 
obtained  upon  request  addressed  to  the 
U.S.  Nuclear  Regulatory  Commission, 
Washington.  DC  20555.  Attention: 
Document  Control  Desk. 

Dated  at  Rockville.  Maryland,  this  26th  day 
of  August  1993. 

For  the  Nuclear  Regulatory  Commission. 
David  B.  Matthews. 

Director.  Project  Directorate  11-3.  Division  of 
Reactor  Projects — ////,  Office  of  Nuclear 
Reactor  Regulation. 
[FR  Doc.  93-21564  Filed  9-2-93;  8:45  ami 
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Atomic  Safety  and  Licensing  Board; 
Gulf  States  Utilities  Company,  et  al. 
(River  Bend  Station.  Unit  1) 

[Docket  No.  50-458-OLA.  ASLBP  No.  93- 
680-04-OLA] 

August  27,  1993. 

Before  Administrative  Judges:  B.  Paul 
Cotter,  )r..  Chairman,  Dr.  Richard  F.  Cole.  Dr. 
Peter  S.  Lam. 


Order 

Upon  consideration  of  the  two  notices 
of  opportunity  for  hearing  on  license 
amendments  issued  to  reflect  the  change 
in  ownership  of  Gulf  States  Utilities  and 
to  include  Entergy  0(>erations,  Inc.  as  a 
licensee  authorized  to  act  "*   *  *  as 
agent  for  the  owners  to  use  and  operate 
the  River  Bend  Station  and  to  possess 
and  use  related  licensed  nuclear 
materials."  58  FR  36423,  36435  and 
36436  (1993);  Cajun  Electric  Power 
Cooperative's  August  6, 1993  Petition  to 
Intervene  and  August  17, 1993 
amendment  thereto:  the  August  23, 1993 
opposition  of  Gulf  States  Utilities 
Company;  the  August  26  NRC  Staff's 
response;  and  the  entire  record  in  this 
matter,  it  is,  this  26th  day  of  August. 
W93. 

Ordered 

That  a  prehearing  conference  will  be 
held  Wednesday,  September  15, 1993,  at 
9  a.m.  in  the  Licensing  Board's  Fifth 
Floor  Hearing  Room.  4350  East  West 
Highway,  Bethesda,  Maryland,  for  the 
following  purposes: 

1.  To  hear  argument  on  the  petition  to 
intervene,  as  amended,  and  responsive 
pleadings; 

2.  To  schedule  any  additional  actions 
that  may  be  appropriate:  and 

3.  To  consider  any  other  matters 
relevant  to  the  expeditious  resolution  of 
disputes  in  this  proceeding. 

Dated:  August  27. 1993. 

For  the  Atomic  Safety  and  Licensing 
Board. 

B.  Paul  Goner,  Jr., 

Chairman.  Administrative  fudge. 

[FR  Doc.  93-21565  Filed  9-2-93;  8:45  am) 
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[Docket  No.  30-32240-ClvP;  ASLBP  No.  93- 
681-01-CivP] 

Twin  Falls  Clinic  &  Hospital;  Byproduct 
Material  License  No.  11-27085-01; 
Establishment  of  Atomic  Safety  and 
Licensing  Board 

Pursuant  to  delegation  by  the 
Commission  dated  December  29, 1992, 
published  in  the  Federal  Register.  37  FR 
28710  (1972),  AND  §§  2.105,  2.700, 
2.702,  2.714.  2.714a,  2.717  and  2.721  of 
the  Commission's  Regulations,  all  as 
amended,  an  Atomic  Safety  and 
Licensing  Board  is  being  established  in 
the  following  proceeding: 

Twin  Falls  Clinic  &  Hospital,  Byproduct 
Material  License  No.  11-2708S-01,  EA 
93-082 

This  Board  is  being  established 
pursuant  to  the  request  of  the  Licensee 
for  an  enforcement  hearing  regarding  an 


Order  issued  by  the  Deputy  Executive 
Director  for  Nuclear  Materials  Safety, 
Safeguards  and  Operations  Support, 
dated  August  6, 1993,  entitled  "Order 
Imposing  Civil  Monetary  Penalty"  (58 
FR  43390.  August  16,  1993. 

An  order  designating  the  time  and 
place  of  any  hearing  will  be  issued  at  a 
later  date. 

All  correspondence,  documents  and 
other  materials  shall  be  filed  in 
accordance  with  10  CFR  2.701.  The 
Board  is  comprised  of  the  following 
Administrative  Judges: 
Judge  Robert  M.  Lazo.  Board  Chairman. 
Atomic  Safety  and  Licensing  Board 
Panel,  U.S.  Nuclear  Regulatory 
Commission,  Washington.  DC  20555 
Judge  Jerry  R.  Kline,  Board  Member, 
Atomic  Safety  and  Licensing  Board 
Panel,  U.S.  Nuclear  Regulatory 
Commission,  Washington,  DC  20555 
Judge  Frederick  J.  Shon,  Board  Member. 
Atomic  Safety  and  Licensing  Board 
Panel,  U.S.  Nuclear  Regulatory 
Commission,  Washington,  DC  20555. 

Issued  at  Bethesda,  Maryland,  this  27th 
day  of  August  1993. 
B.  Paul  Cotter,  Jr., 

Chief  Administrative  Judge.  Atomic  Safety 
and  Licensing  Board  Panel. 

|FR  Doc.  93-21 566  Filed  9-2-93;  8:45  ami 
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OFFICE  OF  PERSONNEL 
MANAGEMENT 

Privacy  Act  System  Notice 

AGENCY:  Office  of  Personnel 
Management. 

ACTION:  Establishment  of  a  new  system 
of  records. 

SUMMARY:  Pursuant  to  the  provisions  of 
the  Privacy  Act  of  1974.  as  amended  (5 
U.S.C.  552a),  notice  is  hereby  given  that 
the  Office  of  Personnel  Management 
(OPM)  proposes  to  establish  a  new 
system  of  records.  The  system,  entitled 
"OPM/Intemal-12,  Telephone  Call 
Detail  Records."  will  be  administered  by 
the  Office  of  Information  Resources 
Management. 

DATES:  The  proposed  system  of  records 
will  take  effect,  without  further  notice, 
on  November  2, 1993,  unless  comments 
are  received  that  cause  a  contrary 
decision.  If  OPM  receives  comments 
that  necessitate  a  change  in  the 
proposed  system  of  records,  OPM  will 
publish  a  new  final  notice. 
ADDRESSES:  Send  comments  on  this 
proposed  system  of  records  to  the  Chief. 
Information  Policy  Branch.  Office  of 
Information  Resources  Management. 
Administration  Group,  Office  of 
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Personnel  Management,  1900  E  Street, 
NW..  Room  CHP  500,  Washington.  DC 
20415. 

FOR  FURTHER  INFORMATION  CONTACT: 
For  further  information  on  this 
proposed  system  of  records,  contact  the 
Chief,  Information  Policy  Branch,  Office 
of  Information  Resources  Management, 
Administration  Group,  Office  of 
Personnel  Management,  1900  E  Street, 
NW..  Room  CHP  500,  Washington,  DC 
20415. 

SUPPLEMENTARY  INFORMATION:  The  Office 
of  Personnel  Management  uses  call 
detail  records  to  verify  usage  of  its 
telephones,  to  distribute  the  costs  of 
telephone  service  within  the  agency, 
and  to  detect  and  deter  possible  abuse 
of  telephones  and  telephone  services. 
The  establishment  of  "OPM/Internal-12. 
Telephone  Call  Detail  Records."  as  a 
new  system  of  records  is  necessary 
because  0PM  may  retrieve  information 
about  individuals  from  the  system 
through  the  use  of  an  individual 
identifier.  As  required  by  5  U.S.C. 
552a(r)  of  the  Privacy  Act  of  1974.  as 
amended,  0PM  has  sent  notice  of  this 
proposed  system  of  records  to  the  Office 
of  Management  and  Budget,  the 
Committee  on  Government  Operations 
of  the  House  of  Representatives,  and  the 
Committee  on  Governmental  Affairs  of 
the  Senate.  The  notice  is  published  in 
its  entirety  below. 
Patricia  W.  Lattimore, 
Acting  Deputy  Director. 

OPM/INTERNAL-12 

SYSTEM  NAME: 

OPM/Intemal-12,  Telephone  Call 
Detail  Records. 

SYSTEM  location: 

Office  of  Information  Resources 
Management,  Administration  Group, 
Office  of  Personnel  Management,  1900  E 
Street,  NW..  CHP  500,  Washington.  DC 
20415. 

cateqomes  of  indiviouals  covered  by  the 
system: 

Persons  who  are  assigned  0PM 
telephone  numbers  or  are  authorized  to 
use  0PM  telephone  services  and 
persons  who  receive  calls  billed  to 
OPM. 

CATEOOMES  OF  RECORDS  IN  THE  SYSTEM: 

Call  detail  records  of  telephone  calls 
placed  from  OPM  telephones  or 
otherwise  billed  to  OPM  (including  the 
originating  and  destination  telephone 
numbers,  cities,  and  states;  date;  time; 
cost;  and  duration  of  each  call);  records 
indicating  the  assignment  of  telephone 
numbers  to  organizations  and 
individuals;  and  the  organizational 
location  of  telephones. 


AUTHORITY  FOR  MAINTENANCE  OF  THE  SYSTEM: 

Authority  for  meintenance  of  the 
system  includes  the  following  with  any 
revisions  oramencments:  31  U.S.C. 
1348,  44  U.S.C.  3101,  and  41  CFR  part 
201. 

PURPOSE(S): 

OPM  uses  call  detail  records  (CDR)  to 
verify  telephone  usage  and  to  resolve 
billing  discrepancies  so  that  telephone 
bills  can  be  paid.  OPM  may  also  use 
these  records  to  allocate  the  costs  of 
telephone  services  to  OPM 
organizational  units,  to  identify 
unofTicial  telephone  calls,  to  seek 
reimbursement  for  unofficial  calls,  and 
as  a  basis  for  taking  action  when  Agency 
employees  or  other  persons  -nisuse  or 
abuse  OPM  telephone  services. 

ROUTINE  USES  OF  REOORDS  MAIMT  \INED  IN  THE 
SYSTEM,  INCLUDINQ  CATEGORIES  CF  USERS  AND 
THE  PURPOSES  OF  St  CH  USES: 

These  records  fnd  information  in 
these  records  may  be  used: 

a.  By  OPM  employees  or  other 
persons  to  determine  their  individual 
responsibility  for  telephone  calls. 

b.  By  another  Federal  agency  or  a 
telecommunications  company  providing 
telephone  services  to  permi'  servicing 
the  account. 

c.  By  appropririte  OPM  employees  to 
assist  in  the  planning  and  elective 
management  of  C»PM  telephone  services, 
and  to  determine  that  OPM  telephone 
services  are  bein;'  used  in  a  i  efficient 
and  economical  manner. 

d.  By  auditors,  investigators,  and 
other  employees  authorizec  by  the 
Inspector  General,  pursuan  to  sections 
4  and  6  of  the  Inspector  General  Act  of 
1978. 

e.  To  provide  information  to  a 
congressional  oHice  from  ti  e  record  of 
an  individual  in  response  to  an  inquiry 
from  that  congressional  off  ce  made  at 
the  request  of  that  individual. 

f.  By  the  National  Archives  and 
Records  Administration  for  records 
management  insDections. 

g.  By  another  ]  ederal  agt  ncy,  a  court, 
or  a  party  in  litigation  befo-*  a  court  or 
in  an  administrative  procet^ding  being 
conducted  by  a  Federal  agency,  when 
the  Government  is  a  party  o  the  judicial 
or  administrative  proceeding.  In  those 
cases  where  the  Government  is  not  a 
party  to  the  proceeding,  re:;ords  may  be 
disclosed  if  a  subpoena  has  been  signed 
by  a  judge. 

h.  By  the  appropriate  Federal,  State, 
or  local  agency  responsible  for 
investigating,  prosecuting,  enforcing,  or 
implementing  a  statute,  rule,  regulation, 
or  order,  where  the  agency  becomes 
aware  of  an  indication  of  e.  violation  or 
potential  violation  of  civil  or  criminal 
law  or  regulation. 


i.  By  another  Federal  agency,  in 
response  to  its  requests,  in  connection 
with  the  hiring  or  retention  of  an 
employee,  the  issuance  of  a  secxirity 
clearance,  the  conducting  of  a  security 
or  suitability  investigation  of  an 
individual,  the  classifying  of  jobs,  the 
letting  of  a  grant,  or  otber  benefit,  to  the 
extent  that  the  information  is  relevant 
and  necessary  to  the  requesting  agency's 
decision  on  the  matter. 

j.  By  the  Department  of  Justice,  or  in 
a  proceeding  before  a  court,  adjudicative 
body,  or  other  administrative  body 
before  which  the  Agency  is  authorized 
to  appear,  when: 

1.  The  Agency,  or  any  component 
thereof;  or 

2.  Any  employee  of  the  Agency  is  his 
or  her  official  capacity;  or 

3.  Any  employee  of  the  Agency  in  his 
or  her  individual  capacity  where  the 
Department  of  Justice  or  the  Agency  has 
agreed  to  represent  the  employee;  or 

4.  The  United  States,  when  the 
Agency  determines  that  litigation  is 
likely  to  affect  the  Agency  or  any  of  its 
components, 

is  a  party  to  litigation  or  has  an  interest 
in  such  litigation,  and  the  use  of  such 
records  by  the  Department  of  Justice  or 
the  Agency  is  deemed  by  the  Agency  to 
be  relevant  and  necessary  to  the 
litigation  provided,  however,  that  the 
disclosure  is  compatible  with  the 
purpose  for  which  records  were 
collected. 

k.  By  the  Office  of  Personnel 
Management  in  the  production  of 
summary  descriptive  statistics  and 
analytical  studies  in  support  of  the 
function  for  which  the  records  are 
collected  and  maintained,  or  for  related 
work  force  studies.  While  published 
studies  do  not  contain  individual 
identifiers,  in  some  instances  the 
selection  of  elements  of  data  included  in 
the  study  may  be  structured  in  such  a 
way  as  to  make  the  data  individually 
identifiable  by  inference. 

1.  By  contractors,  grantees,  or 
volunteers  performing  or  working  on  a 
contract,  service,  grant,  cooperative 
agreement,  or  job  for  the  Federal 
government. 

DISCLOSURE  TO  CONSUMER  REPORTING 
AGENCIES: 

Pursuant  to  5  U.S.C.  552a(b)(12).  OPM 
may  disclose  records  from  this  system  to 
consumer  reporting  agencies  as  defined 
in  the  Fair  Credit  Reporting  Act  (15 
U.S.C.  1681a(f))  or  the  Federal  Claims 
Collection  Act  of  1966  (31  U.S.C 
3701(a)(3)). 
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POUCtES  ANO  PRACTICES  FOR  STORINQ, 
RETRCWIO,  ACCESSMQ,  RETAffMNQ,  AMD 
nSPOSMO  OF  RECORM  M  THE  SYSTEM: 

STORAGE: 

OPM  Stores  records  on  magnetic 
media  (tape  or  disk]  and  on  paper. 

RETREVA8RJTV: 

Records  are  retrieved  by  employee 
name;  OPM  organization;  or  originating 
telephone  number,  destination 
telephone  number,  location  code.  date, 
time,  cost,  or  duration  of  call. 

SAFEGUARDS: 

Records  are  stored  in  secure  areas  and 
are  available  only  to  those  persons 
whose  ofTicial  duties  require  access. 

RETENTION  ANO  DISPOSAL: 

These  records  are  maintained  for 
varying  periods  of  time,  from  six 
months  to  three  years,  in  accordance 
with  NARA  General  Records  Schedule 
12.  items  2  and  3.  Disposal  of  manual 
records  is  by  shredding  or  burning; 
magnetic  media  are  erased. 

SYSTEM  MANAGER  AND  ADDRESS: 

Chief,  Telecommunications  Policy 
Staff,  Office  of  Information  Resources 
Management,  Administration  Group, 
OfHce  of  Personnel  Management,  1900  E 
Street,  NW..  CHP  500.  Washington.  DC 
20415. 

NOTIFICATION  PROCEDURE: 

Individuals  wishing  to  inquire 
whether  this  system  of  records  contains 
information  about  themselves  should 
contact  the  system  manager.  Individuals 
must  furnish  the  following  information 
for  their  records  to  be  located  and 
identified: 

a.  Full  name; 

b.  OPM-assigned  telephone  number  or 
telephone  service  authorization  number, 
and: 

c.  Description  of  information  being 
sought,  including  the  time  frame  of 
information  being  sought. 

RECORD  ACCESS  PROCEDURE: 

Individuals  wishing  to  request  access 
to  records  about  themselves  should 
contact  the  system  manager  indicated 
above.  Individuals  must  himish  the 
following  information  for  their  records 
to  be  located  and  identified: 

a.  Full  name; 

b.  OPM-assigned  telephone  number  or 
telephone  service  authorization  number, 
and; 

c.  Description  of  information  being 
sought,  including  the  time  frame  of 
information  being  sought. 

Individuals  requesting  access  must 
also  follow  OPM's  Privacy  Act 
regulations  regarding  verification  of 
identity  and  access  to  records  (5  CFR 
part  297). 


CONTESTMQ  RECOftO  PROCEDURE: 

Individuals  wishing  to  request 
amendment  of  records  about  themselves 
should  contact  the  system  manager 
indicated  above.  Individuals  must 
furnish  the  following  information  for 
their  records  to  be  located  and 
identiHed: 

a.  Full  name; 

b.  OPM-assigned  telephone  number  or 
telephone  service  authorization  number, 
and; 

c.  Description  of  information  being 
sought,  including  the  time  frame  of  the 
information  being  sought  Individuals 
requesting  amendment  must  also  follow 
OPM's  Privacy  Act  regulations  regarding 
verification  of  identity  and  amendment 
of  records  (5  CFR  part  297). 

RECORD  SOURCE  CATEGORIES: 

The  information  in  this  system  of 
records  is  obtained  from: 

a.  Local  OPM  telephone  directories 
and  other  telephone  assignment  records, 

b.  Call  detail  reports  provided  by 
suppliers  of  telephone  services,  and 

c.  The  individual  on  whom  the  record 
is  maintained. 

IFR  Doc  93-21503  Filed  9-2-93;  8:45  am) 

BH.UNO  CODE  63ZS-ei-M 


PHYSICIAN  PAYMENT  REVIEW 
COMMISSION 

Commission  Meeting 

AGENCY:  Physician  Payment  Review 

Commission. 

ACTION:  Notice  of  meeting. 

SUMMARY:  The  Commission  will  hold  its 
next  public  meeting  on  Thursday, 
September  23  and  Friday,  September  24, 
1993  at  the  Washington  Marriott,  1221 
22nd  Street  NW.,  Washington,  DC  in  the 
Dupont  Ballroom.  The  meetings  are 
expected  to  begin  at  9  a.m.  each  day. 
Among  the  issues  that  will  be  on  the 
Commission's  agenda  are  a  discussion 
of  health  care  reform  proposals 
including  a  briefing  on  the  President's 
proposal,  quality  assurance  under 
health  care  reform,  structure  of  health 
alliances,  extensions  of  the 
Commission's  recommendations  on 
financing  graduate  medical  education, 
assessment  of  the  experience  with 
bonus  payments  for  services  in  health 
professional  shortage  areas  (HPSAs), 
and  maintaining  budget-neutrality  when 
changes  are  made  in  the  Medicare  Fee 
Schedule. 

ADDRESSES:  The  Commission  is  located 
at  2120  L  Street.  NW..  in  Suite  510. 
Washington,  DC  The  telephone  number 
is  202/653-7220. 
FOR  FURTHER  INFORMATION  CONTACT: 


Lauren  LeRoy.  Deputy  Director,  or 

Annette  Hennessey.  Executive  Assistant 

at  202/653-7220. 

SUPPLEMENTARY  INFOAMATKM:  Agendas 

for  the  meeting  will  be  available  on 

Friday.  September  17. 1993  and  will  be 

mailed  out  at  that  time.  To  receive  an 

agenda,  please  direct  all  requests  to  the 

receptionist  at  202/653-7220. 

Paul  B.  Ginebarg, 

Executive  Director. 

IFR  Doc.  93-21483  Filed  9-2-93;  8:45  ami 

HLUNQ  CODE  6S20-8e-M 


RAILROAD  RETIREMENT  BOARD 

Agency  Forms  Submitted  for  0MB 
Review 

SUMMARY:  In  accordance  with  the 
Paperwork  Reduction  Act  of  1980  (44 
U.S.C.  chapter  35).  the  Railroad 
Retirement  Board  has  submitted  the 
following  proposal(s)  for  the  collection 
of  information  to  the  Office  of 
Management  and  Budget  for  review  and 
approval. 

Summary  of  Proposal(s) 

(1)  CoUecUon  title:  Pension  Plan  Reports 

(2)  Form(s)  submitted:  G-88p.  G-88r 
and  G-88r.l 

(3)  OMB  Number:  3220-0089 

(4)  Expiration  date  of  current  OMB 
clearance:  Three  years  from  date  of 
OMB  approval 

(5)  Type  o/ request;  Extension  of  the 
expiration  date  of  a  currently 
approved  collection  without  any 
change  in  the  substance  or  in  the 
method  of  collection 

(6)  Frequency  of  response:  On  occasion 

(7)  Respondents:  Businesses  or  other 
for-profit 

(8)  Estimated  annual  number  of 
respondents:  500 

(9)  7o(a/  annual  responses:  2,440 

(10)  Average  time  per  response:  .1340 
hours 

(11)  Total  annual  reporting  hours:  327 

(12)  Collection  description:  The  RRA 
provides  for  payment  of  a 
supplemental  annuity  to  a  qualified 
retirement  annuitant.  The  collection 
obtains  information  from  the 
annuitant's  employer  to  determine  (a) 
the  existence  of  a  railroad  employer 
pension  plan  and  whether  such  plans, 
if  they  exist,  require  a  reduction  to 
RRB  supplemental  annuities  paid  to 
the  employer's  former  employees  and 
(b)  the  amount  of  supplemental 
annuities  due  railroad  employees. 
Additional  Information  or  Comments: 

Copies  of  the  form  and  supporting 
documents  can  be  obtained  from  Dennis 
Eagan,  the  agency  cleft^ance  officer 
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(312-751-4693).  Comments  regarding 
the  information  collection  should  be 
addressed  to  Ronald  I.  Hodapp.  Railroad 
Retirement  Board.  844  North  Rush 
Street,  Chicago,  Illinois  60611-2092  and 
the  OMB  reviewer.  Laura  Oliven  (202- 
395-7316).  Office  of  Management  and 
Budget,  room  3002.  New  Executive 
Office  Building,  Washington.  DC  20503. 
Dennis  Eagan, 
Cleamnce  Officer. 
jFR  Doc.  93-21475  Filed  9-2-93:  8:45  ami 

BitUNO  CODE  790S-01-M 


Determination  of  Quarterly  Rate  of 
Excise  Tax  for  Railroad  Retirement 
Supplemental  Annuity  Program 

In  accordance  with  directions  in 
section  3221(c)  of  the  Railroad 
Retirement  Tax  Act  (26  U.S.C.  section 
3221(c)).  the  Railroad  Retirement  Board 
has  determined  that  the  excise  tax 
imposed  by  such  section  3221(c)  on 
every  employer,  with  respect  to  having 
individuals  in  his  employ,  for  each 
work-hour  for  which  compensation  is 
paid  by  such  employer  for  services 
rendered  to  him  during  the  quarter 
beginning  October  1. 1993.  shall  be  at 
the  rate  of  31  cents. 

In  accordance  with  directions  in 
section  15(a)  of  the  Railroad  Retirement 
Act  of  1974.  the  Railroad  Retirement 
Board  has  determined  that  for  the 
quarter  beginning  October  1.  1993.  31.2 
percent  of  the  taxes  collected  under 
sections  3211(b)  and  3221(c)  of  the 
Railroad  Retirement  Tax  Act  shall  be 
credited  to  the  Railroad  Retirement 
Account  and  68.8  percent  of  the  taxes 
collected  under  such  sections  3211(b) 
and  3221(c)  plus  100  percent  of  the 
taxes  collected  under  section  3221(d)  of 
the  Railroad  Retirement  Tax  Act  shall  be 
credited  to  the  Railroad  Retirement 
Supplemental  Account. 

Dated:  August  25. 1993. 

By  Authority  of  the  Board. 
Beatrice  Ezerski, 
Secretary  to  the  Board. 
[PR  Doc.  93-21466  Filed  9-2-93;  8:45  am) 

BILUNO  COOe  7MS-01-M 


SECURITIES  AND  EXCHANGE 
COMMISSION 

[Release  No.  35-25872] 

Filings  Under  the  Public  Utility  Holding 
Company  Act  of  1935  ("Act") 

August  27. 1993. 

Notice  is  hereby  given  that  the 
following  filing(s)  has/have  been  made 
with  the  Commission  pursuant  to 
provisions  of  the  Act  and  rules 


promulgated  thereunder.  / 11  interested 
persons  are  referred  to  the  application(s) 
and/or  declaration(s)  for  complete 
statements  of  the  proposed 
transaction(s)  summarized  below.  The 
application(s)  and/or  declrration(s)  and 
any  amendments  thereto  is/are  available 
for  public  inspec  ion  throi  gh  the 
Commission's  Office  of  Public 
Reference. 

Interested  persans  wishing  to 
comment  or  request  a  hearing  on  the 
application(s)  and/or  declaration(s) 
should  submit  their  views  in  writing  by 
September  20. 1993,  to  the  Secretary, 
Securities  and  E  cchange  Commission, 
Washington,  DC  20549.  ard  serve  a 
copy  on  the  relevant  appl  cant(s)  and/or 
declarant(s)  at  the  addresf  (es)  specified 
below.  Proof  of  service  (by  affidavit  or, 
in  case  of  an  attorney  at  IcW,  by 
certificate)  shoud  be  filet  with  the 
request.  Any  recuest  for  hearing  shall 
identify  specifically  the  issues  of  fact  or 
law  that  are  disf)uted.  A  person  who  so 
requests  will  be  notified  cf  any  hearing, 
if  ordered,  and  will  recei\  e  a  copy  of 
any  notice  or  orier  issuer  in  the  matter. 
After  said  date.  :he  appliration(s)  and/ 
or  declaration(s  .  as  filed  or  as  amended, 
may  be  granted  and/or  permitted  to 
become  effectiv  j. 

Appalachian  Fewer  Company  (70-5885) 

Appalachian  Power  CoTipany 
("Appalachian' ).  40  Frarklin  Road. 
SW..  Roanoke.  Virginia  24011.  an 
electric  public-utility  subsidiary 
company  of  An^erican  Electric  Power 
Company,  Inc..  a  registered  holding 
company,  has  filed  a  pos' -effective 
amendment  to  its  applicetion  under 
Sections  9(a)  ard  10. 

By  order  dated  September  30. 1976 
(HCAR  No.  19698),  Appalachian  was 
authorized  to  enter  into  an  agreement  of 
sale  ("Agreement")  with  Putnam 
County.  West  Virginia  ("County") 
concerning  the  construct  on. 
installation,  financing  and  sale  of 
pollution  control  facilities  ("Facilities") 
at  Appalachians  John  E.  Amos  Plant. 
Under  the  Agreement,  the  County  may 
issue  and  sell  its  pollution  control 
revenue  bonds  ("Revenue  Bonds")  or 
pollution  control  refunding  bonds 
("Refunding  Bonds"),  in  one  or  more 
series,  and  deposit  the  proceeds  with 
the  trustee  ("Trustee")  under  an 
indenture  ("Indenture")  entered  into 
between  the  County  and  the  Trustee. 
The  proceeds  are  applied  by  the  Trustee 
to  the  payment  of  the  costs  of 
construction  of  the  Facilities,  or  in  the 
case  of  proceeds  from  the  sale  of 
Refunding  Bonds,  to  the  oayment  of  the 
principal,  premium  (if  ary)  and/or 
interest  on  Revenue  Bonds  to  be 
refunded. 


Appalachian  was  also  authorized  to 
convey  an  undivided  interest  in  a 
portion  of  the  Facilities  to  the  County, 
and  to  reacquire  that  interest  under  an 
installment  sales  arrangement  requiring 
Appalachian  to  pay  as  the  purchase 
price  semi-annual  installments  in  such 
an  amount,  together  with  other  monies 
held  by  the  Trustee  under  the  Indenture 
for  that  purpose,  as  to  enable  the  County 
to  pay,  when  due,  the  interest  and 
principal  on  the  Revenue  Bonds.  The 
County  has  issued  and  sold  three  series 
of  bonds  in  connection  with  the 
financing  of  the  Facilities. 

It  is  now  proposed  that  the  County 
issue  and  sell  its  Series  D  Refunding 
Bonds  in  the  aggregate  principal  amount 
of  up  to  $40  million,  the  proceeds  of 
which  will  be  used  to  provide  for  the 
early  redemption  at  par  of  the  entire  $40 
million  aggregate  principal  amount  of 
outstanding  Series  B  Revenue  Bonds, 
6V4%.  October  1,  2007  (HCAR  No. 
20205,  October  11, 1977).  The  Series  D 
Refunding  Bonds  will  be  issued  under 
and  secured  by  the  Indenture  and  a 
third  supplemental  indenture,  will  bear 
interest  semi-annually  at  a  rate  of 
interest  not  exceeding  6V«%  per  annum 
and  will  mature  at  a  date  not  more  than 
thirty  years  from  the  date  of  issuance. 
Any  discount  from  the  initial  public 
offering  price  of  the  Series  D  Refunding 
Bonds  shall  not  exceed  5%  of  their 
principal  amount  and  the  initial  public 
offering  price  shall  not  be  less  than  95% 
of  such  amount.  Appalachian  will  not 
enter  into  the  proposed  refunding 
transactions  unless  the  estimated 
present  value  savings  derived  from  the 
net  difference  between  interest 
payments  on  a  new  issue  of  comparable 
securities  and  on  the  securities  to  be 
refunded  is,  on  an  after-tax  basis,  greater 
than  the  present  value  of  all  redemption 
and  issuing  costs,  assuming  an 
appropriate  discount  rate.  The  discount 
rate  used  shall  be  the  estimated  after-tax 
interest  rate  on  the  Series  D  Refunding 
Bonds  to  be  issued.  Appalachian  may 
pay  fees  to  provide  some  form  of  credit 
enhancement  in  connection  with  the 
issuance  and  sale  of  the  Series  D 
Refunding  Bonds. 

Ohio  Power  Company  (70-6070) 

Ohio  Power  Company  ("OPC"),  301 
Cleveland  Avenue.  SW..  Canton,  Ohio 
44702.  an  electric  public-utility 
subsidiary  company  of  American 
Electric  Power  Company,  Inc.,  a 
registered  holding  company,  has  filed  a 
post-effective  amendment  to  its 
application-declaration  under  Sections 

9(a)  and  10. 

By  order  dated  December  6, 1977 
(HCAR  No.  20297).  OPC  was  authorized 
to  enter  into  an  agreement  of  sale 
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("Agreement")  with  Marshall  County. 
West  Virginia  ("County")  concerning 
the  financing  of  pollution  control 
facilities  ("Facilities")  at  OPC's  Kammer 
Generating  Station.  Under  the 
Agreement,  the  County  may  issue  and 
sell  its  pollution  CQntrol  revenue  bonds 
("Revenue  Bonds^\>r  pollution  control 
refunding  bonds,  in  one  or  more  series, 
and  deposit  the  proceeds  with  the 
trustee  ("Trustee")  under  an  indenture 
("Indenture")  entered  into  between  the 
County  and  the  Trustee.  The  proceeds 
are  applied  by  the  Tru.stee  to  the 
payment  of  the  costs  of  construction  of 
the  Facilities,  or  in  the  case  of  proceeds 
frum  the  sale  of  refunding  bonds,  to  the 
payment  of  the  principal,  premium  (if 
any)  and/or  interest  on  Revenue  Bonds 
to  be  refunded. 

OPC  was  also  authorized  to  convey 
the  Facilities  to  the  County,  and  to 
reacquire  that  interest  under  an 
installment  sales  arrangement  requiring 
OPC  to  pay  as  the  purchase  price  semi- 
annual installments  in  such  an  amount, 
together  with  other  monies  held  by  the 
Trustee  under  the  Indenture  for  that 
purpose,  as  ♦o  enable  the  County  to  pay. 
when  due,  the  interest  and  principal  on 
the  Revenue  Bonds. 

It  is  now  proposed  that  the  County 
issue  and  sell  its  Series  B  Refunding 
Bonds  in  the  aggregate  principal  amount 
of  up  to  $50  million  ("Refunding 
Bonds"),  the  proceeds  of  which  will  be 
used  to  provide  for  the  early  redemption 
of  the  outstanding  S50  million  aggregate 
principal  amount  of  Series  A  Bonds, 
bearing  interest  at  6.95%  and  maturing 
on  December  1.  2007.  The  Refunding 
Bonds  will  be  issued  under  and  secured 
by  the  Indenture  and  a  first 
supplemental  indenture,  will  bear 
interest  semiannually  at  a  rate  of 
interest  not  exceeding  BV*%  per  annum 
and  will  mature  at  a  date  not  more  than 
thirty  years  from  the  date  of  issuance. 
Any  discount  from  the  initial  public 
offering  price  of  the  Refunding  Bonds 
shall  not  exceed  5%  of  their  principal 
amount  and  the  initial  public  offering 
price  shall  not  be  less  than  95%  of  such 
amount. 

OPC  will  not  enter  into  the  proposed 
refunding  transactions  unless  the 
estimated  present  value  savings  derived 
from  the  net  difference  between  interest 
payments  on  a  new  issue  of  comparable 
securities  and  on  the  securities  to  be 
refunded  is,  on  an  after-tax  basis,  greater 
than  the  present  value  of  all  redemption 
and  issuing  costs,  assuming  an 
appropriate  discount  rate.  The  discount 
rate  used  shall  be  the  estimated  after-tax 
interest  rate  on  the  Refunding  Bonds  to 
be  issued.  OPC  may  pay  fees  to  provide 
some  form  of  credit  enhancement  in 


connection  with  the  issuance  and  sale  of 
the  Refunding  Bonds. 

American  Electric  Power  Company,  Inc., 
et  al.  170-7622] 

American  Electric  Power  Company. 
Inc.  ("AEP").  a  registered  holding 
company,  and  its  nonutility  subsidiary 
company.  AEP  Resources,  Inc. 
("Resources"),  both  located  at  1 
Riverside  Plaza.  Columbus.  Ohio  43215. 
have  filed  a  post-effective  amendment  to 
the  application-declaration  filed 
pursuant  to  Sections  6(a).  7,  9(a).  10. 
12(b).  and  13(b)  of  the  Act  and  Rules  43. 
45.  50(a)(5).  87.  90.  and  91  thereunder. 

By  order  dated  June  6. 1989  (HCAR 
No.  24898)  '"1989  Order"),  the 
Commission  authorized  AEP  to  organize 
Resources  in  order  to  invest  in 
qualifying  cogeneration  and  small 
power  production  facilities  as  defined 
by  the  Public  Utility  Regulatory  Policies 
Act  of  1978  and  regulations  thereunder. 
The  1989  Order  also  authorized  AEP  to 
invest  up  to  $7.5  million  per  year 
through  December  31. 1992  in 
Resources  in  order  to  finance 
preliminary  project  development 
activities  and  administrative  costs. 
Although  Resources  has  been  inactive 
since  it  was  organized  and  AEP  has  not 
made  any  investments  under  the  1989 
Order.  AEP  now  seeks  new  authority  to 
engage  in  the  same  transactions  as  in  the 
1989  Order. 

AEP  therefore  proposes  to  invest  up  to 
$7.5  million  per  year  through  December 
31.  1996  in  Resources  in  order  to 
finance  prelimiqary  project 
development  activities  and 
administrative  costs.  The  investments 
would  take  the  form  of  acquisitions  of 
common  stock  of  Resources  and/or 
capital  contributions  or  debt  financing 
from  unaffiliated  third  parties  consisting 
of  banks,  insurance  companies  or  other 
institutional  investors  ("Debt 
Financing").  AEP  also  requests 
authorization  to  guarantee  any  Debt 
Financing  by  Resources.  Any  Debt 
Financing  obtained  by  Resources  or 
guaranteed  by  AEP  will  not  exceed  a 
term  often  years  or  bear  interest  at  a 
rate  in  excess  of  115%  of  the  prime  rate 
in  effect  at  the  time  of  issuance. 
Resources  also  requests  an  exception 
from  the  competitive  bidding 
requirements  of  rule  50  under 
subsection  (a)(5)  thereunder  in 
connection  with  any  Debt  Financing. 

Allegheny  Power  System.  Inc.,  et  al.  (70- 
7888) 

Allegheny  Power  System,  Inc. 
("Allegheny").  12  East  49th  Street,  New 
York,  New  York,  10017,  a  registered 
public  utility  holding  company;  three 
public  utility  subsidiary  companies  of 


Allegheny — (i)  Monongahela  Power 
Company  ("Monongahela").  1310 
Fairmont  Avenue.  Fairmont.  West 
Virginia.  26544;  (ii)  Potomac  Edison 
Compiany  ("Potomac  Edison"),  10435 
Downsville  Pike.  Hagerstown, 
Maryland,  21740;  and  (iii)  West  Penn 
Power  Company  ("West  Penn"),  800 
Cabin  Hill  Drive.  Creensburg, 
Pennsylvania.  15601;  Allegheny 
Generating  Company  ("Allegheny 
Generating").  12  East  49th  Street.  New 
York.  New  York.  10017.  an  electric 
public  utility  subsidiary  of 
Monongahela.  Potomac  Edison,  and 
West  Penn;  and  Allegheny  Power 
Service  Corporation  ("Allegheny 
Service").  800  Cabin  Hill  Drive. 
Creensburg.  Pennsylvania.  15601,  a 
l^rvice  company  subsidiary  of 
Allegheny  (collectively  "the 
Applicants"),  have  filed  a  post-effective 
amendment  to  their  application- 
declaration  under  Sections  6(a),  6(b),  7, 
9(a),  10  and  12(b)  of  the  Act  and  under 
Rules  43,  45  and  50(e)(5)  promulgated 
thereunder. 

By  order  dated  )anuary  29.  1992 
(HCAR  No.  25462)  ("January  1992 
Order"),  the  Commis.sion  authorized  the 
issuance  on  the  part  of  Monongahela  of 
short-term  bank  notes  and  of 
commercial  paper  through  December  31, 
1993.  The  authorization  was  for  an 
aggregate  principal  amount  of  up  to  $86 
million. 

By  order  dated  February  28. 1992 
(HCAR  No.  25481)  ("February  1992 
Order"),  the  Commission  authorized  (i) 
the  issuance  of  short-term  bank  notes  on 
the  part  of  Allegheny.  Potomac  Edison 
and  West  Penn;  (ii)  the  issuance  and 
sale  of  commercial  paper  on  the  part  of 
Allegheny.  Potomac  Edison.  West  Penn 
and  Allegheny  Generating:  (iii)  a 
revolving  credit  agreement  for 
Allegheny  Generating;  and  (iv)  the 
establishment  of  a  money  pool  for  the 
Allegheny  system.  The  authorization 
extended  through  December  31. 1993.  It 
limited  the  aggregate  principal  amount 
of  short-term  financing  to  $165  million 
for  Allegheny.  $94  million  for  Potomac 
Edison.  $147  million  for  West  Penn.  and 
$150  million  for  Allegheny  Generating. 

The  commercial  paper  issued  by 
Allegheny  Generating  was  to  be  backed 
by  a  $150  million  revolving  credit 
agreement  between  Allegheny 
Generating  and  a  group  of  banks.  The 
revolving  credit  agreement  was 
approved  by  the  Commission  by  order 
dated  May  31. 1991  (HCAR  No.  25323). 
The  Commission  also  authorized 
Monongahela.  Potomac  Edison  and 
West  Penn  to  guarantee,  through  June 
30.  1993.  the  amounts  that  Allegheny 
Generating  borrowed  under  the 
revolving  credit  agreement.  By  order 
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dated  July  14. 1992  (HCAR  No.  25581). 
the  Commission  authorized 
Monongahela,  Potomac  Edison  and 
West  Penn  to  guarantee  the  amounts 
that  Allegheny  Generating  borrowed 
under  the  revolving  credit  agreement 
through  December  31. 1993. 

The  Applicants  request  an 
authorization  for  the  continuation  of 
short-term  financing  for  the  Allegheny 
system  from  December  31, 1993  through 
December  31, 1995.  The  short-term 
financing  of  the  Allegheny  system 
would  include  (i)  bank  notes  to  be 
issued  under  lines  of  credit  and 
commercial  pap>er  for  Allegheny. 
Monongahela,  Potomac  Edison,  and 
West  Penn;  (ii)  commercial  paper  and 
promissory  notes  under  a  revolving 
credit  agreement  for  Allegheny 
Generating;  and  (iii)  a  money  pool 
among  Allegheny.  Monongahela, 
Potomac  Edison,  West  Penn,  Allegheny 
Generating,  and  Allegheny  Service. 

In  particular,  the  Applicants  request 
an  authorization  for  the  continued 
exemption,  under  the  first  sentence  of 
Section  6(b)  of  the  Act,  for  the  short- 
term  financing  from  the  requirements  of 
Section  6(a)  of  the  Act.  Allegheny, 
Monongahela,  Potomac  Edison,  and 
West  Penn  propose  to  incur  short-term 
debt  in  aggregate  principal  amounts  not 
to  exceed  $165  for  Allegheny,  $100 
million  for  Monongahela,  $115  million 
for  Potomac  Edison,  and  $170  million 
for  West  Penn.  This  amount  refiects  an 
increase  of  $14  million  for 
Monongahela,  $21  million  for  Potomac. 
Edison,  and  $23  million  for  West  Penn, 
from  the  amounts  of  short-term  debt 
authorized  in  the  January'  1992  Order 
and  the  February  1992  C)rder.  In 
addition,  Allegheny  Generating 
proposes  to  incur  short-term  debt  in 
aggregate  principal  amounts  not  to 
exceed  $75  million.  This  amount 
reflects  a  decrease  of  $75  million  ftt)m 
the  amount  of  short-term  debt 
authorized  in  the  February  1992  Order. 

It  is  proposed  that  the  bank  notes  and 
commercial  paper  issued  for  short-term 
debt  will  be  issued  from  time-to-time 
prior  to  December31, 1995  but  will 
mature  by  June  30,  1996.  The  bank  notes 
to  be  issued  by  Allegheny, 
Monongahela,  Potomac  Edison,  and 
West  Penn  will  mature  within  270  days 
after  issuance  or  renewal  thereof.  Each 
bank  note  will  bear  a  mutually  agreed 
upon  interest  rate — provided  that  the 
effective  rate  for  a  thirty-day  period  on 
an  annualized  basis  will  not  exceed 
prime  plus  two  percentage  points.  In 
addition,  it  is  stated  that  the  bank  notes 
might  or  might  not  include  prepayment 
privileges. 

The  Applicants  state  that  in  other 
respects  the  bank  notes  will  be  issued  in 


accordance  with  terms  and  conditions 
set  forth  in  the  January  1992  Order  and 
the  February  1992  Order.  Bank  lines  of 
credit  have  been  e>tablisbed  by 
Allegheny,  Monorgahela.  Potomac 
Edison  and  West  lenn  at  twelve 
different  banks.  TJie  lines  of  credit  are 
for  between  $10  million  and  ^^0 
million.  Allegheny,  Monongahela. 
Potomac  Edison  and  West  Penn  have 
agreed  to  pay  for  t  le  lines  of  credit  for 
such  bank  notes  by  paying  an  annual 
cash  fee  of  up  to  fifteen  basis  points  on 
all  or  the  balaiTce  of  the  lines  of  credit. 

The  Applicants  indicate  that  the 
commercial  paper  to  be  issued  and  sold 
by  Allegheny,  Mo  longahele.  Potomac 
Edison,  and  West  Penn  will  be  in  the 
form  of  promissory  notes  and  will 
mature  within  27C  days  after  issuance. 
The  commercial  paper  shali  be  issued 
and  sold  in  accordance  with  other  terms 
and  conditions  set  forth  in  the  January 
1992  Order  and  the  February  1992 
Order.  The  Applicants  propose  that  the 
issuance  and  sale  of  the  commercial 
paper  be  excepted  from  the  competitive 
bidding  requirements  of  Rule  50  under 
subsection  (a)(5). 

Allegheny  Generating  seeks  to  extend 
its  authority  through  December  31, 1995 
to  issue  and  sell  comraerciel  paper 
under  the  revolving  credit  egreement 
approved  by  the  Commission  in  the 
February  1992  Order.  In  particular,  it 
requests  an  authorization  for  the 
continued  exemption.  undtJ  the  first 
sentence  of  Section  6(b)  of  the  Act.  for 
this  short-term  financing  from  the 
requirements  of  Section  6(a)  of  the  Act. 
The  terms  and  conditions  cf  the 
revolving  credit  agreement  are  identical 
to  those  that  were  approved  in  the 
February  1992  Order  except  for  the 
de<;rease  in  the  amount  of  the  agreement 
to  $75  million.  The  revolving  credit 
agreement  provides  for  issuance  of  up  to 
$75  million  in  prcraissory  notes  that  are 
allowed  to  be  rent-wed  for  one-year 
periods  but  that  will  in  all  instances 
mature  by  December  31,  1996, 

Monongahela,  Potomac  Edison  and 
West  Penn  propose  to  continue  to 
guarantee  severally  and  not  jointly, 
through  December  31. 1995.  27%.  28%. 
and  45%,  respectively,  of  the  amount 
that  Allegheny  Generating  borrows — up 
to  $75  million — p  irsuant  to  the 
revolving  credit  ajjreement.  Allegheny 
Generating  also  proposes  that  the 
issuance  and  sale  of  the  cdmmercial 
paper  under  the  rtjvolving  credit 
agreement  be  excepted  from  the 
competitive  biddi  ig  requirements  of 
Rule  50  under  subsection  (a)(5). 

The  Applicants  also  propose  to 
continue  the  mon<)y  pool  that  the 
Commission  authorized  in  the  February 
1992  Order.  In  particular,  Allegheny. 


Monongahela,  Potomac  Edi.son.  and 
West  Penn  request  Commission 
authorization,  through  December  31, 
1995.  to  lend  their  surplus  funds  to  the 
money  pool  on  a  short-term  basis — from 
one  to  270  days.  In  addition, 
Monongahela,  Potomac  Edison,  West 
Penn  and  Allegheny  Generating  request 
Commission  authorization,  through 
December  31, 1995,  to  borrow  from  the 
money  pool. 

Allegneny  will  participate  in  the 
money  pool  to  the  extent  that  it  has 
funds  available  to  lend  through  the 
money  pool.  Allegheny  Generating  will 
be  allowed  to  borrow  from,  but  not 
invest  in,  the  money  pool.  Allegheny 
Service  will  administer  the  money  pool 
and  will  invest  surplus  funds  in  the 
money  pool.  The  money  pool  otherwise 
will  be  managed  in  accordance  with 
other  terms  and  conditions  set  forth  in 
the  February  1992  Order. 

The  Applicants  state  that  Allegheny 
will  use  the  proceeds  of  its  short-term 
financing  for  (i)  capital  contributions  to 
its  direct,  and  advances  to  its  indirect, 
subsidiaries;  (ii)  notes  or  stock  of  such 
subsidiaries;  and  (iii)  other  general 
corporate  purposes,  which  include 
construction  and  property  acquisitions. 
In  addition.  Allegheny  might  use  the 
proceeds  of  its  short-term  financing  to 
repurchase  shares  of  Allegheny  common 
stock  in  order  to  fund  its  Dividend  and 
Stock  Purchase  Plan  in  lieu  of 
additional  new  shares  of  common  stock 
pursuant  to  such  dividend  plan. 

The  Applicants  also  state  that 
Monongahela.  Potomac  Edison,  West 
Penn  and  Allegheny  Generating  will  use 
the  proceeds  of  their  short-term 
financing  to  operate  their  respective 
electric  public  utility  businesses 
companies  and  for  general  corporate 
purpo.ses.  which  include  construction 
and  property  acquisitions. 

Central  and  South  West  Corporatioo,  et 
al.  {70-8157) 

Central  and  South  West  Corporation 
("CSW").  a  registered  holding  company, 
its  service  company  subsidiary.  Central 
and  South  West  Services,  Inc..  both 
located  at  1616  Woodall  Rodgers 
Freeway.  Dallas.  Texas  75202,  and  five 
of  CSW's  subsidiary  companies.  Central 
Power  aod  Liglit  Company.  539  North 
Carancafaua  Street,  Corpus  Christi. 
Texas  78401-2802.  PubJic  Service 
Company  of  Oklahoma,  212  East  Sixth 
Street,  Tulsa,  Oklahoma  74119-1212. 
Southwestern  Electric  Power  Company. 
428  Travis  Street.  Shrevefxjrt,  Louisiana 
71156-0001.  West  Texas  Utilities 
Company.  301  Cypress  Street.  Abilene, 
Texas  79601-5820,  Transok,  Inc. 
("Transok").  2  West  Sixth  Street.  Tulsa. 
Oklahoma  74119  (collectively. 


47008 


Federal  Register  /  Vol.  58,  No.  170  /  Friday.  September  3,  1993  /  Notices 


"Subsidiaries")  have  Tiled  a  post- 
effective  amendment  to  their 
application-declaration  under  Sections 
6(a).  7,  9(a).  10.  12(b)  and  12(f)  of  the 
Act  and  Rules  43,  45  and  50(a)(5) 
thereunder. 

By  prior  order,  dated  March  31. 1993 
(HCAR  No.  25777)  ("Order").  CSW  and 
its  Subsidiaries  were  authorized  to 
continue,  through  March  31. 1995,  their 
short-term  borrowing  program,  which 
includes:  (1)  The  sale  of  commercial 
paper  by  CSW  to  commercial  paper 
dealers  and  financial  institutions;  (2)  the 
sale  of  short-term  notes  to  banks  and 
their  trust  departments  by  CSW  and  the 
Subsidiaries:  and  (3)  the  CSW  System 
Money  Pool  ("Money  Pool"),  as 
previously  authorized  by  orders  dated 
April  5, 1989.  October  10. 1989.  May  15. 
1990  and  March  29. 1991  (HCAR  Nos. 
24855. 24966.  25090  and  25288, 
respectively).  The  aggregate  principal 
amount  of  outstanding  borrowings  for 
CSW  and  its  Subsidiaries  together  may 
not  exceed  $800  million. 

The  Order  provided  for  aggregate 
principal  amounts  of  short-term 
borrowing  outstanding  at  any  one  time 
forTransok  of  $120  million.  Transok 
now  proposes  to  increase  that  amount  to 
$200  million,  on  the  same  terms  and 
conditions  as  provided  in  the  Order.  In 
all  other  respects  the  authority  will 
remain  as  previously  ordered.  Transok 
will  use  the  proceeds  of  any  such 
borrowings  to:  (1)  Maintain  its  current 
transmission  and  gathering  system;  (2) 
provide  natural  gas  supplies  for  PSO; 
and  (3)  finance  the  working  capital 
needs  of  Transok,  which  have  increased 
because  of  its  acquisition  of  the  assets 
of  TEXyCON  Oil  and  Gas  Company 
(HCAR  No.  25385,  September  26, 1991). 

Gulf  Power  Company  (70-8229) 

Gulf  Power  Company  ("Gulf  Power"), 
500  Bayfront  Parkway,  Pensacola. 
Florida  32501,  a  wholly  owned  electric 
public-utility  subsidiary  company  of 
The  Southern  Company,  a  registered 
holding  company,  has  filed  an 
application-declaration  under  sections 
6(a),  7,  9(a),  10,  12(c)  and  12(d)  of  the 
Act  and  Rules  42,  44.  50  and  50(a)(5) 
thereunder. 

Gulf  Power  proposes  to  enter  into  one 
or  more  loan  agreements  or  installment 
sales  agreements  at  any  time  on  or 
before  December  31, 1996  in  connection 
with  the  issuance  and  sale  by  public 
instrumentalities  of  one  or  more  series 
of  pollution  control  revenue  bonds 
("Revenue  Bonds")  in  an  aggregate 
principal  amount  of  up  to  $200  million, 
if  a  loan  agreement  is  entered  into.  Gulf 
Power  proposes  to  issue  a  related  note 
("Note")  under  an  exception  from  the 


competitive  bidding  requirements  of 
Rule  50  under  subsection  (a)(5). 

The  Revenue  Bonds  will  be  issued  for 
the  financing  or  refinancing  of  the  costs 
of  certain  air  and  water  pollution 
control  facilities  and  sewage  and  solid 
waste  disposal  facilities  at  one  or  more 
of  Gulf  Power's  electric  generating 
plants  or  other  facilities  located  in 
various  counties.  It  is  proposed  that 
each  such  county  or  its  appropriate 
instrumentality  ("County")  will  issue  its 
Revenue  Bonds  to  Hnance  or  refinance 
the  costs  of  the  acquisition, 
construction,  installation  and  equipping 
of  said  facilities  at  the  plant  or  other 
facility  located  in  its  county  ("Project"). 

It  is  proposed  that  the  Revenue  Bonds 
will  mature  in  no  more  than  40  years 
from  the  first  day  of  the  month  in  which 
they  are  initially  issued  and  may,  if  it 
is  deemed  advisable  for  purposes  of  the 
marketability  of  the  Revenue  Bonds,  be 
entitled  to  the  benefit  of  a  mandatory 
redemption  sinking  fund  calculated  to 
retire  a  portion  of  the  aggregate 
principal  amount  of  the  Revenue  Bonds 
prior  to  maturity. 

Gulf  Power  proposes  to  enter  into  a 
Loan  or  Installment  Sale  Agreement 
with  a  County  ("Agreement")  pursuant 
to  each  issue  of  the  Revenue  Bonds,  and 
Gulf  Power  may  issue  a  Note  therefor, 
or  that  County  will  undertake  to 
purchase  from  and  sell  the  related 
Project  back  to  Gulf  Power.  The  interest 
rate  to  be  borne  by  the  Revenue  Bonds 
will  be  either  a  fixed  rate,  which  fixed 
rate  may  be  convertible  to  a  rate  which 
will  fluctuate  in  accordance  with  a 
specified  prime  or  base  rate  or  rates  or 
may  be  determined  pursuant  to  certain 
remarketing  or  auction  procedures,  or  a 
Huctuating  rate,  which  fluctuating  rate 
may  be  convertible  to  a  fixed  rate. 

The  proceeds  from  the  sale  of  such 
Revenue  Bonds  will  be  deposited  with 
a  trustee  ("Trustee")  under  an  indenture 
to  be  entered  into  between  that  County 
and  such  Trustee  ("Trust  Indenture"), 
pursuant  to  which  such  Revenue  Bonds 
are  to  be  is.sued  and  secured,  and  will 
be  applied  by  Gulf  Power  to  payment  of 
the  Cost  of  Construction  (as  defined  in 
the  Agreement)  of  the  related  Project  or 
to  refund  outstanding  pollution  control 
revenue  obligations. 

The  Trust  Indenture  and  the 
Agreement  related  to  a  Project  may  give 
the  holders  of  the  Revenue  Bonds  for 
that  Project  the  right,  during  such  time 
as  such  Revenue  Bonds  bear  interest  at 
a  fluctuating  rate,  to  require  Gulf  Power 
to  purchase  such  Revenue  Bonds  from 
time-to-time,  and  arrangements  may  be 
made  for  the  remarketing  of  any  such 
Revenue  Bonds  through  a  remarketing 
agent.  Gulf  Power  also  may  be  required 
to  purchase  any  of  the  Revenue  Bonds, 


or  any  of  the  Revenue  Bonds  may  be 
subject  to  mandatory  redemption,  at  any 
time  if  the  interest  thereon  is 
deteiTnined  to  be  subject  to  federal 
income  tax.  Also  in  the  event  of 
taxability,  interest  on  those  Revenue 
Bonds  may  be  effectively  converted  to  a 
higher  variable  or  fixed  rate,  and  Gulf 
Power  also  may  be  required  to 
indemnify  the  bondholders  against  any 
other  additions  to  interest,  penalties  and 
additions  to  tax. 

In  order  to  obtain  the  benefit  of 
ratings  for  the  Revenue  Bonds  for  a 
Project  equivalent  to  the  rating  of  Gulf 
Power's  first  mortgage  bonds 
outstanding  under  the  indenture  dated 
as  of  September  1. 1941  between  Gulf 
Power,  The  Chase  Manhattan  Bank 
(National  Association)  and  The  Citizens 
and  Peoples  National  Bank  of  Pensacola, 
as  trustees,  as  supplemented  and 
amended  ("Mortgage"),  Gulf  Power  may 
determine  to  secure  its  obligations 
under  the  related  Note  and/or 
Agreement  by  delivering  to  the  Trustee, 
to  be  held  as  collateral,  a  series  of  its 
first  mortgage  bonds  ("Collateral 
Bonds")  issued  under  an  exception  from 
the  competitive  bidding  requirements  of 
Rule  50  under  subsection  (a)(5) 
thereunder.  The  aggregate  principal 
amount  of  such  Collateral  Bonds  would 
be  equal  to  either:  (1)  The  principal 
amount  of  those  Revenue  Bonds;  or  (2) 
the  sum  of  such  principal  amount  of 
those  Revenue  Bonds  plus  interest 
payments  thereon  for  a  specified  period. 
The  Collateral  Bonds  would  mature  on 
the  maturity  date  of  the  Revenue  Bonds. 

As  a  further  alternative  to,  or  in 
conjunction  with,  securing  its 
obligations  through  the  issuance  of  the 
Collateral  Bonds  for  a  Project,  Gulf 
Power  may:  (1)  Cause  an  irrevocable 
letter  of  credit  ("Letter  of  Credit")  to  be 
delivered  to  the  Trustee;  and/or  (2) 
cause  an  insurance  company  to  issue  a 
policy  ("Policy")  guaranteeing  the 
payment  of  the  related  Revenue  Bonds. 
In  the  event  that  either  a  Letter  of  Credit 
issued  in  connection  with  a  Project  is 
delivered  to  the  Trustee  or  a  Policy  is 
issued.  Gulf  Power  may  also  convey  to 
the  County  issuing  Revenue  Bonds  for 
that  Project  a  subordinated  security 
interest  in  the  Project  or  other  property 
of  Gulf  Power  as  further  security  for 
Gulf  Power's  obligations  under  the 
related  Agreement.  However,  in  the 
event  that  Gulf  Power  is  unable  or 
determines  not  to  issue  Collateral 
Bonds,  deliver  a  Letter  of  Credit  to  the 
Trustee  or  cause  a  Policy  to  be  issued 
in  cormection  with  a  Project,  it  proposes 
to  (1)  convey  to  the  County  issuing 
Revenue  Bonds  for  that  Project  a 
subordinated  security  interest  in  the 
Project  or  other  property  of  Gulf  Power 
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as  further  security  for  Gulf  Power's 
obligations  under  the  related  Agreement 
and/or  (2)  guarantee  the  payment  of  the 
principal  of.  premium,  if  any.  and 
interest  on  those  Revenue  Bonds 
("Guaranty").  Gulf  Power  requests  an 
exception  from  the  competitive  bidding 
requirements  of  Rule  50  under 
subsection  [a)(5)  thereof  for  the 
Collateral  Bonds.  Letter  of  Credit.  Policy 
and  any  Guaranty. 

Gulf  Power  also  proposes  to  issue  and 
sell,  at  any  time  on  or  before  December 
31. 1996:  (1)  One  or  more  series  of  its 
first  mortgage  bonds  ("Bonds"),  having 
a  maturity  of  up  to  40  years  and/or  (2) 
preferred  stock  ("Preferred"),  in  an 
aggregate  principal  amount  (or  par 
value,  as  the  case  may  be)  of  up  to  $400 
million.  The  Bonds  will  be  issued 
pursuant  to  the  Mortgage,  as  to  be 
further  supplemented,  and  sold  for  the 
best  price  obtainable,  but  for  a  price  to 
Gulf  Power  of  not  less  than  98%  nor 
more  than  101  v«%  of  the  principal 
amount  thereof,  plus  accrued  interest  (if 
any),  which  may  be  an  adjustable 
interest  rate  determined  on  a  periodic 
basis,  or  a  fixed  interest  rate.  The  Bonds 
may  be  subject  to  a  mandatory  or 
optional  cash  sinking  fund. 

Gulf  Power  may  choose  to  enhance 
the  marketability  of  the  Bonds  by 
purchasing  an  insurance  policy  to 
guarantee  the  payment  when  due  of  the 
Bonds.  It  also  may  be  desirable  that  the 
terms  of  the  Bonds,  or  any  series 
thereof,  provide  fur  an  adjustable 
interest  rate  thereon  to  be  determined 
on  a  periodicijasis.  rather  than  a  fixed 
interest  rate.  In  such  event,  it  is 
proposed  that  the  rate  of  interest  on 
such  Bonds  for  an  initial  period  would 
be  a  fixed  rate  per  annum.  Periodically 
thereafter,  the  interest  rate  would  be 
adjusted  by  periodic  auction  or 
remarketing  procedures,  or  in 
accordance  with  &  formula  or  formulae 
based  upon  certain  reference  rates,  or  by 
other  predetermined  methods. 

Gull  Power  seeki  authority  to  deviate 
from  the  redemption  apd  dividend 
limitation  pruvi&ions^contained  in  the 
Commission's  Siatement  of  Policy 
Regarding  First  Mortgage  Bonds  (HCAR 
No.  13105,  February  16. 1956,  as 
amended  by  HCAR  No.  16369,  May  8. 
1969)  ("Statement")  with  respect  to  the 
issuance  of  the  Bonds.  Specifically,  Gulf 
Power  requests  authority  to  deviate  from 
the  provisions  of  the  Statement  with 
respect  to  (i)  redemptions  and  refunding 
provisions  by,  for  example,  providing 
refunding  limitations  for  periods  of 
more  than  five  years  or  prohibiting 
redemptions  for  specified  periods  of 
time  (including  as  long  as  the  life  of  any 
series  of  the  Bonds),  and  (ii)  limitations 
on  payment  of  common  stock  dividends 


by.  for  example,  including  a  less 
restrictive  provision  or  no  such 
provision  in  the  supplemental  indenture 
relating  to  a  partici:lar  series,  all  as 
determined  in  light  of  market  conditions 
and  other  relevant  considt  rations  at  the 
time  of  issuance. 

The  Preferred  would  be  issued  at  a 
par  value  ranging  from  $1 1  per  share  to 
$100  per  share  and  sold  fcra  price  to 
Gulf  Power  of  not  less  than  100%  of  par 
value.  The  Preferred  would  carry  either 
a  fixed  or  adjustable  dividend  rate  and 
could  be  subject  to  a  mandatory  or 
optional  sinking  fund.  The  dividend 
rate  on  any  share  of  the  P-eferred 
carrying  an  adjustable  di\  idend  rate 
would  be  fixed  for  an  initial  period  of 
time.  Periodically  thereafter,  the  rate 
would  be  adjusted  by  f)er'odic  auction 
or  remarketing  procedures,  or  in 
accordance  with  a  formu  a  or  formulae 
based  upon  certain  reference  rates,  or  by 
predetermined  me' hods. 

Gulf  Power  seeks  authority  to  deviate 
from  the  redemption  provisions 
contained  in  the  Commission's 
Statement  of  Policv  Regarding  Preferred 
Stock  (HCAR  No.  13105.  February  16, 
1956,  as  amended  ^y  HCAR  No.  16758, 
June  22, 1970)  ("Statement")  with 
respect  to  the  issuances  of  the  Preferred. 
Specifically.  Gulf  Power  requests 
authority  to  deviata  from  the  provisions 
of  the  Statement  with  respect  to 
redemptions  and  refund  ng  provisions 
by,  for  example,  providing  refunding 
limitations  for  perods  of  more  than  five 
years  or  prohibiting  redemptions  for 
specified  periods  cf  time,  as  to  be 
determined  in  light  of  market  conditions 
and  other  relevant  considerations  at  the 
time  of  issuance. 

Gulf  Power  proposes  to  issue  and  sell 
the  Bonds  and  the  Preferred  under  an 
exception  from  tht  competitive  bidding 
requirements  of  Riile  50  under 
subsection  (a)(5)  thereunder,  should 
circumstances  develop  which  make 
such  exception  in  the  best  interest  of 
Gulf  Power,  its  in\  estors  and 
consumers.  Otherwise.  3ulf  Power 
proposes  to  issue  f.nd  sf  11  the  Bonds  and 
Preferred  under  the  competitive  bidding 
procedures  of  Rule  50  cf  the  Act  as 
modified  by  the  Commission's 
Statement  of  Policy  datxl  September  2, 
1982  (HCAR  No.  22623  .  Gulf  Power  has 
requested  authority  to  begin 
negotiations  with  prospective 
underwriters  or  purchasers  of  the  Bonds 
and  the  Preferred.  It  m2y  do  so. 

Gulf  Power  may  use  the  proceeds 
from  the  sale  of  the  Bor  ds.  Revenue 
Bonds  and  the  Preferred  to  redeem  or 
otherwise  retire  it;  outftanding  first 
mortgage  bonds,  pollut  on  control  bonds 
and/or  preferred  sock.  Such 
outstanding  secur  ties  retired  or 


redeemed  by  Gulf  Power  may  be 
purchased  on  the  open  market  or  by 
tender  offer  as  authorized  by  HCAR  No. 
25751  (February  26. 1993).  To  the  extent 
that  the  redemption  or  other  retirement 
of  outstanding  preferred  stock  using  the 
proceeds  from  securities  sales  as 
proposed  herein  require  further 
authorization.  Gulf  Power  requests  such 
authorization.  Gulf  Power  also  proposes 
that  it  may  use  the  proceeds  from  the 
sale  of  the  Bonds  and  the  Preferred, 
along  with  other  funds,  to  pay  a  portion 
of  its  cash  requirements  to  carry  on  its 
electric  utility  business,  including 
payment  of  its  costs  of  construction, 
repayment  of  interim  short  term  debt 
incurred  for  such  purposes  and  other 
internal  cash  requirements. 

The  Columbia  Gas  System.  Inc.,  et  al. 
(70-8235) 

The  Columbia  Gas  System.  Inc. 
("Columbia"),  a  registered  holding 
company,  and  its  wholly  owned 
nonutility  subsidiary  company.  TriStar 
Ventures  Corporation  ( "TVC"),  both 
located  at  20  Montchanin  Road. 
Wilmington.  Delaware  19807,  have  filed 
an  application-declaration  under 
sections  8(a),  7. 9(a).  10,  and  12(b)  of  the 
Act  and  Rules  42,  43,  and  45 
thereunder. 

TVC  is  engaged  in  activities  related  to 
electric  generation,  including  making 
investments  in  qualifying  cogeneration 
facilities  ("QFs")  as  defined  in  the 
Public  Utility  Regulatoi^-  Policies  Act  of 
1978  and  rules  and  regulations  issued 
thereunder.  Columbia  and  TVC  seek 
Commission  approval  to  recapitalize 
TVC  in  order  to  establish  a  capital 
structure  more  appropriate  for  TVC's 
current  business  and  economic 
environment.  Therefore,  Columbia 
proposes  to  make  a  capital  contribution 
to  TVC  of  up  to  $31  million.  Installment 
promissory  notes  pre\nTni(JlMJ«JUtfll  by 
TVC  to  Columbia  will  be  cancelled.  The 
amount  of  installment  notes  acquired 
and  capital  contributions  made  would 
include  accrued  interest  on  the  effective 
date  of  the  recapitalization.  After  the 
recapitalization.  TVC's  capital  structure 
would  be  100%  equity. 

TVC  and  Columbia  propose  that  from 
Januar)'  1.  1994  through  December  31. 
1994.  TVC  issue,  and  Columbia - 
purchase,  shares  of  TVC  common  stock, 
$25  par  value,  in  an  aggregate  amount 
of  up  to  $12  million  for  administrative 
activities  of  TVC  and  for  preliminary 
development  by  TVC  in  additional  QFs 
and  other  eligible  projects  related  to 
electrical  power  generation,  such  as 
exempt  wholesale  generators  ("EWGs") 
and  foreign  utility  companies 
("FUCOs") 
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Preliminary  development  and 
administrative  activities  would  be 
conducted  by  T\'C  directly,  indirectly 
through  wholly-owned  TVC  subsidiaries 
or  through  Cogeneration  Partners  of 
America  ("CPA").  a  New  Jersey 
partnership  in  which  TVC  owns  a  50% 
interest.  CPA  develops,  manages  and 
provides  administrative  services  relating 
to  such  projects.  Preliminary 
development  activities  would  include, 
but  not  be  limited  to,  the  investigation 
of  sites,  preliminary  engineering  and 
licensing  activities,  acquiring  options 
and  rights,  contract  drafting  and 
negotiating,  preparation  of  proposals 
and  the  other  activities  necessary  to 
identify  and  analyze  investment 
opportunities  and  to  initiate  the 
commercialization  of  a  project. 
Administration  would  include  the 
ongoing  personnel,  accounting, 
engineering,  legal,  fmancial  and  other 
support  activities  necessary  for  TVC  to 
manage  its  investments. 

The  issuance  of  common  stock  by 
TVC  requires  the  approval  of  the 
commercial  lenders  which  are  parties  to 
Columbia's  Secured  Revolving  Credit 
Agreement  dated  September  23.  1991,  as 
amended.  TVC  is  currently  soliciting 
this  approval. 

Columbia  is  currently  operating  under 
Chapter  11  of  the  United  States 
Bankruptcy  Code.  As  a  result,  Columbia 
requires  the  approval  of  the  United 
States  Bankruptcy  Court  for  the  District 
of  Delaware  prior  to  implementing  the 
proposed  recapitalization  of  TVC  as 
described  above.  Columbia  states  it 
expects  to  file  shortly  a  motion  for 
Bankruptcy  Court  approval  of  such 
recapitalization.  Columbia  represents 
that  Bankruptcy  Court  approval  is  not 
required  for  any  of  the  other 
transactions  described  above. 

Appalachian  Power  Co..  et  al.  (70-8241) 

Appalachian  Power  Company 
("Appalachian"),  40  Franklin  Road, 
Roanoke,  Virginia  24022,  Indiana 
Michigan  Power  Company  ("Indiana"), 
One  Summit  Square,  P.O.  Box  60,  Fort 
Wayne,  Indiana  46801,  and  Ohio  Power 
Company  ("Ohio  Power"),  301 
Cleveland  Avenue,  SW.,  Canton.  Ohio 
44702,  (collectively,  "the  Companies") 
each  of  which  is  an  electric  public- 
utility  subsidiary  company  of  American 
Electric  Power  Company,  Inc.,  a 
registered  holding  company,  have  filed 
a  declaration  under  sections  9(a),  10, 
^,_and  12(c)  of  the  Act  and  Rule  42 
thereunder. 

Appalachian  plans  to  issue  and  sell 
shares  of  its  cumulative  preferred  stock 
(no  par  value) — in  one  or  more 
transactions  from  time  to  time  through 
June  30. 1994 — with  an  aggregate 


involuntary  liquidation  price  of  up  to 
$110  million.  Indiana  plans  to  issue  and 
sell  up  to  $105  million  aggregate  par 
value  of  one  or  more  new  series  of  its 
cumulative  preferred  stock  (par  value 
$25  and/or  $100)  in  one  or  more 
transactions  from  time  to  time  through 
June  30, 1994.  Finally,  Ohio  Power 
plans  to  issue  and  sell  up  to  $100 
million  aggregate  par  value — in  one  or 
more  transactions  from  time  to  time 
through  June  30, 1994 — of  one  or  more 
new  series  of  its  cumulative  preferred 
stock  (par  value  $25  and/or  $100). 

The  Companies,  under  Rule  52,  are 
exempt  from  section  6(a)  of  the  Act  with 
respect  to  the  issuance  and  sale  of  their 
cumulative  preferred  stock.  However, 
because  market  conditions  may  require 
the  sale  of  the  cumulative  preferred 
stock  to  include  sinking  funds  or 
redemption  provisions,  the  Companies 
request  authorization  to  acquire  or 
redeem  such  cumulative  preferred  stock 
through  such  funds  or  provisions.  It  is 
proposed  that  the  Companies  will 
decide  on  the  need  for  sinking  funds 
(and  pricing  terms  thereof)  and  the 
redemption  terms,  if  any,  when  each 
series  of  cumulative  preferred  stock  is 
issued. 

The  cumulative  preferred  stock  of 
Appalachian,  Indiana,  and  Ohio  Power 
will  be  issued  pursuant  to,  respectively, 
an  Amendment  to  the  Restated  Articles 
of  Incorporation  of  Appalachian 
adopted  by  its  Board  of  Directors,  a 
Certificate  of  Resolutions  of  Indiana 
adopted  by  its  Board  of  Directors,  and 
an  Amendment  to  the  Amended  Articles 
of  Incorporation  of  Ohio  Power  adopted 
by  its  Board  of  Directors.  It  is  stated  that 
the  amendments  and  certificate  will  set 
forth  the  designations  and  relative 
rights,  preferences,  qualifications, 
limitations  or  restrictions  of  each  series 
of  cumulative  preferred  stock. 

The  Connecticut  Light  and  Power  Co.,  et 
al.  (70-8249) 

The  Connecticut  Light  &  Power 
Company  ("CL&P"),  107  Selden  Street, 
Berlin,  Connecticut  06037,  Western 
Massachusetts  Electric  Company 
("WMECO"),  174  Brush  Hill  Avenue. 
West  Springfield,  Massachusetts  01089, 
and  Public  Service  Company  of  New 
Hampshire  ("PSNH")  and  North 
Atlantic  Energy  Corporation  ("North 
Atlantic"),  both  of  1000  Elm  Street, 
Manchester,  New  Hampshire  03105 
(collectively,  "Operating  Companies"), 
each  an  electric  public-utility  subsidiary 
company  of  Northeast  Utilities,  a 
registered  holding  company,  have  filed 
an  application-declaration  under 
sections  9(a),  10  and  12(c)  of  the  Act 
and  Rule  42  thereunder. 


CL&P  is  authorized,  pursuant  to  an 
order  from  the  Department  of  Public 
Utility  Control  of  the  State  of 
Connecticut  ( "DPUC")  and  Rule  52 
under  the  Act.  to  issue  and  sell,  through 
December  31. 1994,  up  to  $170  million 
aggregate  par  value  of  preferred  stock. 
$50  par  value,  or  Class  A  preferred 
stock,  $25  ^r  value,  per  share  in  each 
case,  or  a  combination  of  both,  in  one 
or  more  series  (both,  "New  CL&P 
Preferred").  According  to  the  DPUC 
order,  the  proceeds  from  the  sale  of  the 
New  CL&P  Preferred  are  to  be  used  onl> 
for  economic  refundings  of  up  to  $160 
million  of  outstanding  shares  of  CL&P's 
previously  issued  preferred  stock  and 
associated  issuance  costs. 

In  addition,  CL&P  is  authorized  by  the 
DPUC  order  to  issue  the  New  CL&P 
Preferred  with  a  mandatory  sinking 
fund  requiring,  no  earlier  than  five  years 
from  the  date  of  initial  issuance,  the 
redemption  from  legally  available 
sources  at  the  initial  offering  price  (plus 
accrued  dividends)  of  5%  to  20% 
annually  of  the  number  of  shares 
initially  issued  with  credit,  at  CL&P's 
option,  for  shares  acquired  and  retired 
by  CL&P  in  the  preceding  12-month 
period. 

WMECO  is  authorized,  pursuant  to  an 
order  from  the  Massachusetts 
Department  of  Public  Utilities 
("MDPU")  and  Rule  52  under  the  Act, 
to  issue  and  sell,  through  June  30.  1995, 
up  to  $25  million  aggregate  par  value  of 
Class  A  preferred  stock,  $25  par  value 
per  share  in  one  or  more  series  ("New 
WMECO  Preferred").  The  proceeds  from 
the  sale  of  the  New  WMECO  Preferred 
are  to  be  used  only  for  economic 
refundings  of  outstanding  shares  of 
WMECO's  previously  issued  preferred 
stock  and  associated  issuance  costs. 

CL&P  and  WMECO  now  propose  to 
determine  the  mandatory  and  optional 
redemption  terms  of  the  New  CL&P 
Preferred  and  the  New  WMECO 
Preferred,  respectively,  in  accordance 
with  the  terms  of  the  DPUC  order  and 
the  MDPU  order,  respectively,  and  to 
effect  each  redemption  without  further 
Cpmmission  authorization. 

In  addition,  the  Operating  Companies 
propose,  from  time  to  time  through  June 
30,  1998,  to  acquire  and  retire  their 
outstanding  first  mortgage  bonds 
("Bonds"),  notes  and  preferred  stock 
("Preferred")  (collectively, 
"Outstanding  Securities")  up  to  the 
following  aggregate  principal  amounts: 
CL&P— $690  million  ($520  million  of 
Bonds  and  $170  million  of  Preferred); 
WMECO— $160  million  ($135  million  of 
Bonds  and  $25  million  of  Preferred); 
PSNH— $84  million  ($34  million  of      • 
Bonds  and  $50  of  Preferred);  and.  North 
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Atlantic— $100  million  ($80  million  of 
Bonds  and  $20  million  of  notes). 

The  Operating  Companies  seek  to  be 
in  a  position  to  purchase  or  otherwise 
acquire  their  Outstanding  Securities  in 
order  to  (i)  continue  to  reduce  their 
overall  cost  of  capital  and 
administrative  costs  associated  with  the 
Outstanding  Securities  or  (ii)  reduce  the 
proportion  of  preferred  stock  in  their 
capital  structures.  The  Operating 
Companies  state  that  they  may  use 
internal  funds,  short-term  debt, 
proceeds  from  the  issuance  of  long-term 
debt  or  preferred  stock,  capital 
contributions  from  their  parent  or  some 
combination  thereof  to  acquire  their 
Outstanding  Securities,  as  proposed. 

For  the  Commission,  by  the  Division  of 
Investment  Management,  pursuant  to 

delegated  authority. 

Margaret  H.  McFarland, 

Depu  ty  Secretary. 

IFR  Doc.  93-21509  Filed  »-2-93;  8:45  am) 

B4LLINO  COOe  8010-01-M 


SMALL  BUSINESS  ADMINISTRATION 
[License  »  09/09-6231] 

Equitable  Capital  Corp.;  License 
Surrender 

Notice  is  hereby  given  that  Equitable 
Capital  Corporation  ("ECC"),  855 
Sansome  Street,  San  Francisco,  CA 
94111,  has  surrendered  its  license  to 
operate  as  a  small  business  investment 
company  under  the  Small  Business 


Investment  Act  of  1958,  as  amended 
("the  Act").  ECC  was  1  censed  by  the 
Small  Business  A  Imir  istration  on 
March  8. 1979. 

Under  the  Authoritj  vested  by  the  Act 
and  pursuant  to  the  Regulations 
promulgated  therriunder,  the  surrender 
of  the  license  was  accf  pted  on  July  9, 
1993,  and  accordingly  all  rights, 
privileges,  and  frenchses  derived 
therefrom  have  b€«n  terminated. 

(Catalog  of  Federal  Domfstic  Assistance 
Program  No.  59.011.  Smrll  Business 
Investment  Companies) 

Dated:  August  26, 1993. 
Wayne  S.  Foren, 

Associate  Administrator  for  Investment. 
IFR  Doc.  93-21552  Filed  9-2-93;  8:45  am] 

BILUNG  COOE  802»-01-«l 


DEPARTMENT  OF  TFANSPORTATION 

Notice  of  Applica  ion  s  for  Certificates 
of  Public  Conven:en(  e  and  Necessity 
and  Foreign  Air  Carrier  Permits  Filed 
Under  Subpart  Q  During  ttie  Week 
Ended  August  27, 1933 

The  following  Applications  for 
Certificates  of  Public  Convenience  and 
Necessity  and  Foraign  Air  Carrier 
Permits  were  filed  under  Subpart  Q  of 
the  Department  of  Transportation's 
Procedural  Regulations  (See  14  CFR 
302.1701  et  seq.).  The  due  date  for 
Answers,  Confom  ing  Applications,  or 
Motions  to  Modif)  Scope  are  set  forth 
below  for  each  application.  Following 


the  Answer  period  DOT  may  process  the 
application  by  expedited  procedures. 
Such  procedures  may  consist  of  the 
adoption  of  a  show-cause  order,  a 
tentative  order,  or  in  appropriate  cases 
a  final  order  without  further 
proceedings. 

Docket  Number:  49095. 

Date  filed:  August  25, 1993. 

Due  Date  for  Answers,  Conforming 
Applications,  or  Motion  to  Modify 
Scope:  September  22, 1993. 

Description:  Application  of  Executive 
Flight  Management/Trans  American 
Charter  Ltd.,  pursuant  to  section 
401(d)(3)  of  the  Act  and  Subpart  Q  of 
the  Regulations,  for  a  certificate  of 
public  convenience  and  necessity  to 
engage  in  foreign  charter  air 
transportation. 

Docket  Number:  49098. 

Date  filed:  August  26, 1993. 

Due  Date  for  Answers,  Conforming 
Applications,  or  Motion  to  Modify 
Scope:  September  23, 1993. 

Description:  Application  of  Funworld 
International  Airways,  Inc.,  pursuant  to 
section  401  of  the  Act  and  Subpart  Q  of 
the  Regulations,  applies  for  a  certificate 
of  public  convenience  and  necessity 
authorizing  scheduled  interstate  and 
overseas  air  transportation  of  passenger, 
property  and  mail  (Ft.  Lauderdale, 
Florida-San  Juan,  Puerto  Rico). 
Phyllis  T.  Kaylor, 

Chief  Documentary  Services  Di\ision. 
[FR  Doc.  93-21578  Filed  9-2-93:  8  45  am) 

BiLUNG  COOC  4«1»-«2-P 
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Sunshine  Act  Meetings 


This  sectjo-  Df  the  FEDERAL  REGSTER 
contains  noi>ces  of  meekrgs  published  undet 
the  "Govefnment  m  the  Sunshine  AcT  (Putx 
L  94-409)  5  U.S.C  552t)(e}i3). 


NATIO»UL  CREDIT  UNNM  AOMMSntATION 

VM£  MO  DATE:  2  p.m^  Thursday. 
September  9, 1993. 

Pl^CC:  Board  Roorn.  7th  Fkxir,  room 

7047. 1775  Duke  Street.  Alexandria. 
Virginia  22314-3428  (703)  518-«30a 

STATUS;  Open. 

BOARD  BRtEFINQ: 

1.  Long  Range  Planaing. 

MATTERS  TO  K  CONSIOERED: 

1.  Appiowal  of  Mimiteii  of  Prevknis  Open 
Meeting. 

2.  Ftnsl  Rule:  Part  7<^.  NOJA's  Rules  and 
RegulfttiiMM.  Tmth  In  Sawing*. 

FOR  MORE  IWtJRHATIOIt  CORTACT:  Becky 

Baker,  Set-tHary  of  the  Board, 

Telephone  (202}  682-9600  or  Effective 

September  7. 1993 — Telephone  (703) 

518-6300. 

Betty  Baker, 

Secretary  of  the  Board. 

(PR  Doc  93-21688  Filed  »-l-93;  12:57  pml 

BtLUNQ  COM  7839-tt-M 


NBGHeOWtOOO  REWVESTMEWT 

CORPORATDIt 

Regular  Meeting  of  tbe  Board  of 

Directors 

TIME  AND  DATE:  2  p.m..  Friday, 

September  17, 1993. 

PLACE:  Neighborhood  Reinvestnteat 

Corporation.  1325  G  Street.  NW..  8th 

Floor  Board  Room,  Washington,  DC 

20005. 

STATUS:  Open. 

CONTACT  PERSON  FOR  MORE  INFORMATJON: 

Jeffrey  T.  Bryson,  General  Counsel/ 

Secretary  (202)  376-2441. 


I.  Call  to  Order 

II.  Approval  o<  Minutes,  lune  4.  1993,  Annual 

Meeting 

III.  Resohiikm  of  AppceciatioB 

IV.  Budget  Cfflfoouttee  Report: 

a.  Proposed  FY  '93  RevisMas 

b.  Proposed  FY  "94  Budget 

c.  Proposed  FY  "SS  OMfi  Subnussioo 

V.  Treasurer's  Report 

VI.  Executive  Director's  Quarterly 

Management  Report 

VII.  Adjourn 

JeSrey  T.  Brrson, 

General  Cbvnset/Secretary. 

IFR  Doc.  93-21659  Filed  9-1-91;  lljIQanI 
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STATE  JUSTICE  IMSmUTE 

TIME  AND  DATE: 

9  a.m.  to  5  pjau,  September  10. 1993 

9  a.m.  to  3  p.m.,  September  11. 1993 

PLACE:  Kiawah  Uland  Resort.  F.O.  Bcm 
12357,  Charleston,  South  CaroluM 
29422-2357. 

MATTERS  TO  BE  CONSIOERED:  Grant 
applications,  a  public  forum,  and 
internal  butitute  business. 

PORTIONS  OPEN  TO  THE  PUetlC:  Gr»>t 
application  reviews,  public  iorum,  aad 
portions  of  the  business  meeting^. 

PORTIOHS  CLOSED  TO  THE  PWBLICr  hitemal 
personnel  matters  (inchiding  the 
election  of  officers  of  the  Board  of 
Directors). 

CONTACT  PERSON  FOR  MORE  INFORMATION; 
David  I.  Tevelin,  Executive  Director. 
Stata  Justice  Institute.  1650  King  Street. 
Suite  600.  Alexandria.  Virginia  22314. 
(703)  684-6100. 

David  I.  TeveCn, 

Executive  Director. 

IFR  Doc.  93-2)660  Filed  9-t-93: 11:16  ax>t 

Btt.UMCCQK 


Corrections 


This  sectwn  of  the  FEDERAL  REGISTER 
contains  editorial  corrections  of  previously 
put)lished  Presidential,  Rule,  Proposed  Rule, 
arxj  Notice  documents.  Ttiese  corrections  are 
prepared  by  the  Office  of  the  Federal 
Register.  Agency  prepared  corrections  are 
issued  as  signed  documents  and  appear  in 
the  appropnate  document  categories 
elsewhere  in  the  issue. 


DEPARTMENT  OF  COMMERCE 
Foreign-Trade  Zones  Board 

[Docket  No.  39-93] 

Foreign-Trade  Zone  61— San  Juan, 
Puerto  Rico,  Application  for  Subzone 
Merck  Sharp  &  Dohme  Pharmaceutical 
Plant,  Arecibo,  Puerto  Rico 

Correction 

In  notice  document  93-20317 
beginning  on  page  44492  in  the  issue  of 
Monday,  August  23, 1993.  on  page 
44493,  in  the  first  column,  in  the  fourth 
full  paragraph,  beginning  in  the  sixth 
line,  "[60  days  from  date  of 
publication)"  should  read  "October  22, 
1993". 

BILUNG  CODE  150S414 
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DEPARTMENT  OF  THE  INTERIOR 

Bureau  of  Land  Management 
[AZ-05(M>3-4380-03] 

Arizona:  Long-Term  \  isitor  Area 
Program  for  1993-1994  and 
Subsequent  Use  Searons;  Revision  to 
Existing  Supplement;  ry  Rules,  Yuma 
District.  AZ,  and  California  District,  CA 

Correction 

In  notice  document  93-15055 
beginning  on  page  34536  in  the  issue  of 
Monday.  June  28. 199c .  make  the 
following  correction: 

On  page  34587,  in  tl  e  first  column, 
under  FOR  FURTHER  ISFDRMATION 
CONTACT,  in  the  founh  line,  "(606)  726- 
6300"  should  read  "(6  )2)  726-6300". 

BILLING  CODE  1505-014) 


DEPARTMENT  OF  TR  \NSPORTATION 

Coast  Guard 
[CGO  93-052] 

Review  of  the  Coast  C  uard  Regulatory 
Development  Process 

Correction 

In  notice  document  13-20447 
appearing  on  page  447  il  in  the  issue  of 
Tuesday,  August  24, 1  )93,  in  the  second 


column,  in  the  second  full  paragraph,  in 
the  sixth  line,  "September  30,  1993" 
should  read  "September  20, 1993", 


BILUNG  CODE  1SO$41-0 


DEPARTMENT  OF  THE  TREASURY 

Internal  Revenue  Service 

26  CFR  Part  1 

PA-64-91] 

RIN  1545-AQ88 

Capitalization  and  Inclusion  in 
Inventory  of  Certain  Costs 

Correction 

In  proposed  rule  document  93-18131 
beginning  on  page  42263  in  the  issue  of 
Monday,  August  9, 1993,  make  the 
following  corrections: 

§1.263A-3    [Corrected] 

On  page  42266,  in  the  first  column,  in 
§  1.263A-3(c)(4)(vi)(i4)(l),  in  the  first 
line,  "In  general."  should  read  "In 
general.".;  and  in  paragraph 
(c)(4)(vi)U)(2).  beginning  in  the  first 
line,  "Gjsts  incurred  transporting  goods 
to  a  related  person."  should  read  "Costs 
incurred  transporting  goods  to  a  related 
person." 
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Note:  No  public  bills  which 
have  become  law  were 
received  by  the  Office  of  the 
Federal  Register  for  inclusion 
in  toda/s  List  of  Public 
Law*. 

Last  List  August  19,  1993 


Public  Laws 


103d  CongrMS,  let  Session,  1993 


Pamphlet  prints  of  public  laws,  often  referred  to  as  slip  laws,  are  the  initial  publication  of  Federsri 
laws  upon  enactment  and  are  printed  as  soon  as  possible  after  approval  by  the  President. 
Legislative  history  references  appear  on  each  law.  Subsc  ription  service  includes  all  public  laws, 
issued  irregularly  upon  enactment,  for  the  103d  Congress,  1st  Session,  1993. 

(Individual  laws  also  may  be  purchased  from  the  Superint9ndent  of  Documents,  Washir>gion.  DC 
20402-932&  Prices  vary.  See  Reader  Aids  Section  of  the  Federal  Register  for  announcements  of 
newly  enacted  laws  and  prices). 
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subscriptions  to  PUBLIC  LAWS  for  the  103d  Congress,  1st  Session,  1993  for  $156  per  subscription. 


The  total  cost  of  my  order  is  $ .  International  customers  please  add  25%.  Prices  include  regular  domestic 

postage  and  handling  and  are  subject  to  change. 

Please  Choose  Method  of  Payment: 
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Mail  To:    New  Orders,  Superintendent  of  Documents 
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Federal  Register 
Document 
Drafting 
Handboolc 

A  Handbook  for 
Regulation  Drafters 

This  handbook  is  designed  to  help  Federal 
agencies  prepare  documents  for 
publication  in  the  Federal  Register.  The 
updated  requirements  in  the  handtx)ok 
reflect  recent  changes  in  regulatory 
development  procedures, 
document  format,  and  printing 
technology. 

Price  $5.50 
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Order  processing  code;   •(jijj  Charge  your  order. 
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copies  of  DOCUMENT  DRAFTING  HANDBOOK  at  $5.50  each.  S/N  069-000-00037-1 


1.  The  total  cost  of  my  order  is  S_ 


Foreign  orders  please  add  an  additional  25%. 


All  prices  include  regular  domestic  postage  and  handling  and  are  subject  to  change. 
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LJ  GPO  Deposit  Account        I    I    I    I    I l_J |  ~  LJ 
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Thank  vou  for  vour  order! 

(Credit  card  expiration  date) 
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(Signamre) 

^.  Mail  lb:  New  Orders.  Superintendent  of  Documents.  P.O.  Box  371954.  Pittsburgh,  PA  15250-7954 
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FEDERAL  REGISTER  SUBSCRIBERS: 

IMPORTANT  INFORMATION 

ABOUT  YOUR  SUBSCRIPTION 

After  6  years  without  an  adjustment,  it  has  become  necessary  to  increase  the  price  of  the  Federal 
Register  in  order  to  begin  recovering  the  actual  costs  of  providing  this  subscription  service. 
Effective  October  1, 1992,  the  price  for  the  Federal  Register  will  increase  and  be  offered  as 
follows: 

(1)  FEDERAL  REGISTER  COMPLETE  SERVICE— Each  business  day  you  can  continue 
to  receive  the  daily  Federal  Register,  plus  the  monthly  Federal  Register  Index  and  Code 
of  Federal  Regulations  List  of  Sections  Affected  (LSA),  all  for  $415.00  per  year. 

(2)  FEDERAL  REGISTER  DAILY  ONLY  SERMCE— With  this  subscription  service,  you 
will  receive  the  Federal  Register  every  business  day  for  $375.00  per  year. 

HOW  WILL  THIS  AFFECT  YOUR  CURRENT  SUBSCRIPTION? 

You  will  receive  your  current  complete  Federal  Register  service  for  the  length  of  time  remaining 
in  your  subscription. 

AT  RENEWAL  TIME  '     i 

At  renewal  time,  to  keep  this  important  subscription  coming — ^you  can  continue  to  receive  the 
complete  Federal  Register  service  by  simply  renewing  for  the  entire  package,  or  you  can  select 
and  order  only  the  parts  that  suit  your  needs: 

•  renew  your  entire  Federal  Register  Service  (complete  service) 

or  select. . . 

•  the  daily  only  Federal  Register  (basic  service) 

•  and  complement  the  basic  service  with  either  of  the  following  supplements:  the  monthly 
Federal  Register  Index  or  the  monthly  LSA 

When  your  current  subscription  expires,  you  will  receive  a  renewal  notice  to  continue  the 
complete  Federal  Register  service.  At  that  time,  you  will  also  receive  an  order  form  for  the  daily 
Federal  Register  basic  service,  the  Federal  Register  Ind'sx,  and  the  LSA. 

To  know  when  to  expect  the  renewal  notice,  check  the  top  line  of  your  subscription  mailing  label 
for  the  month  and  year  of  expiration  as  shown  in  this  sample: 

A  renewal  notice  will  be  sent 
approximately  90  days  before 
the  end  of  this  month. 
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Guide  to 
Record 
Retention 
Requirenfients 

in  the  Code  of 

Federal  Regulations  (CFR) 

GUIDE:  Revised  January  1.  1992 
SUPPLEMENT:  Revised  January  1,  1993 

The  GUIDE  and  the  SUPPLEMENT  should 
be  used  together.  This  useful  reference  tool, 
compiled  from  agency  regulations,  is  designed 
to  assist  anyone  with  Federal  recordkeeping 
obligations. 

The  various  abstracts  in  the  GUIDE  tell  the 
user  (1)  what  records  must  be  kept,  (2)  who  must 
keep  them,  and  (3)  bow  long  \hey  must  be  kept. 

The  GUIDE  is  formatted  and  numbered  to 
parallel  the  CODE  OF  FEDERAL  REGULATIONS 
(CFR)  for  uniformity  of  citation  and  easy 
reference  to  the  source  document. 

Compiled  by  the  Office  of  the  Federal 
Register,  National  Archives  and  Records 
Administration. 
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TtWs  section  of  the  FEDERAL  REGISTER 
contains  regulatory  documents  havir>g  general 
appHcabtlity  and  legal  effect,  most  of  which 
are  keyed  to  and  codified  in  the  Code  of 
Federal  Regulations,  wtiich  is  published  urxtor 
50  titles  pursuant  to  44  U.S.C.  1510. 

The  Code  of  Federal  Regulations  is  sold  by 
the  SuperinterxJent  of  Documents.  Prices  of 
new  books  are  listed  in  the  first  FEDERAL 
REGISTER  issue  of  each  week. 


DEPARTMENT  OF  AGRICULTURE 

Food  and  Nutrition  Service 

7  CFR  Part  246 

Special  Supplemental  Food  Program 
for  Women,  Infants  and  Children  (WIC): 
National  Bid  Solicitation  and  Selection 
for  Infant  Formula  Cost  Containment 
Contracts 

AGENCY:  Food  and  Nutrition  Service. 
USDA. 

ACTION:  Interim  rule. 

SUMMARY:  This  interim  rule  implements 
many  of  the  mandates  of  the  WIC  Infant 
Formula  Procurement  Act  of  1992,  title 
n  of  the  Children's  National  Assistance 
Act  of  1992.  The  purpose  of  this 
regulation  is  to  implement  changes 
provided  under  the  Act  to  enhance 
competition  among  infant  formula 
manufacturers  and  to  reduce  the  per 
unit  costs  of  infant  formula  for  the 
Special  Supplemental  Food  Program  for 
Women,  Infants  and  Children  (WIC), 
and  for  other  purposes. 

Under  this  interim  rule,  at  least  once 
every  12  months,  the  Food  and 
Nutrition  Service  (FNS)  will  conduct 
bid  solicitation  and  selection  for  infant 
formula  cost  containment  contracts 
when  requested  by  2  or  more  interested 
State  agencies. 

DATES:  This  interim  rule  is  effective 
September  7, 1993.  To  be  assured  of 
consideration,  comments  on  this  rule 
must  be  received  on  or  before  January  5, 
1994. 

ADDRESSES:  Comments  may  be  mailed  to 
Alberta  C.  Frost,  Director,  Supplemental 
Food  Programs  Division,  Food  and 
Nutrition  Service,  USDA,  3101  Park 
Center  Drive,  room  540,  Alexandria, 
Virginia  22302.  (703)  305-2710.  All 
.  written  comments  will  be  available  for 
public  inspection  during  regular 
business  hours  (8:30  a.m.-5  pan.. 


Monday  through  Friday)  at  the  above- 
stated  address. 
FOR  FURTHER  INFORMATION  CONTACT: 

Deborah  A.  Mcintosh  or  Pa'jricia 
Cunningham,  Supplemental  Food 
Programs  Division,  Food  and  Nutrition 
Service.  USDA,  3101  Park  Center  Drive, 
room  540,  Alexandria,  Virginia  22302. 
(703) 305-2710. 

SUPPLEMENTARY  INFORMATION: 

Qassification 

Executive  Order  12291 

This  interim  rule  has  been  reviewed 
under  Executive  Order  12291  and  the 
Secretary  of  Agriculture's  Memorandum 
No.  1512-1  and  has  been  classified  as 
non-major  because  it  does  not  meet  any 
of  the  three  criteria  identified  under  the 
Executive  Order.  The  interim  rule  will 
not  have  an  annual  effect  on  the 
economy  of  $100  million  or  more,  nor 
will  it  result  in  major  increases  in  costs 
or  prices  for  consumers,  individual 
industries.  Federal.  State  or  local 
government  agencies,  or  geographic 
regions.  Furthermore,  this  interim  rule 
will  not  have  significant  adverse  effects 
on  competition,  employment, 
investment,  productivity,  innovation,  or 
on  the  ability  of  United  States-based 
enterprises  to  compete  with  foreign- 
based  enterprises  in  domestic  or  export 
markets. 

Executive  Order  12372 

This  program  is  Hsted  in  the  Catalog 
of  Federal  Domest  c  Assistance 
Programs  under  10.557  and  is  subject  to 
Executive  Order  12372,  which  requires 
intergovernmental  consultation  with 
State  and  local  officials  (7  CFR  part 
3015,  subpart  V,  and  final  rule-related 
notice  published  June  24, 1983  (48  FR 
29114)). 

Executive  Order  12778 

This  rule  has  been  reviewed  under 
Executive  Order  12778,  Qv:l  Justice 
Reform.  This  rule  is  intended  to  have 
preemptive  effect  with  respect  to  any 
State  or  local  laws,  regulations  or 
policies  which  conflict  with  its 
provisions  or  which  would  otherwise 
impede  its  full  imoleraentation.  This 
rule  is  not  intended  to  have  retroactive 
effect  unless  so  specified  in  the 
"Effective  Date"  section  of  this 
preamble.  Prior  to  any  judicial  challenge 
to  the  provisions  of  this  rule  or  the 
application  of  its  provisions,  all 
applicable  administrative  procedures 


must  be  exhausted,  in  the  WIC  Program, 
the  administrative  piocedures  are  as 
follows:  (1)  Local  agencies  and 
vendors — State  agency  hearing 
procedures  issued  pursuant  to  7  CFR 
246.18;  (2)  applicants  and  participants — 
State  agency  hearing  procedures  issued 
pursuant  to  7  CFR  246.9;  and  (3) 
sanctions  against  State  agencies  (but  not 
claims  for  repayment  assessed  against  a 
State  agency)  pursuant  to  7  CFR   ■ 
246.19 — administrative  appeal  in 
accordance  with  7  CFR  246.22;  and  (4) 
procurement  by  State  or  local 
agencies — administrative  appeal  to  the 
extent  required  by  7  CFR  3016.36. 

Regulatory  Flexibility  Act 

The  Department  has  also  reviewed 
this  rule  in  relation  to  the  requirements 
of  the  Regulatory  Flexibility  Act  of  1980 
(5  U.S.C.  601  through  612).  The  FNS 
Administrator  has  certified  that  this 
interim  rule  does  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities  because  there 
are  no  small  entities  that  manufacture 
infant  formula.  There  will  be  no  impact 
on  retail  vendors  or  local  agencies 
which  is  where  most  of  the  small 
entities  exist  in  the  WIC  Program. 

Paperwork  Reduction  Act 

No  new  data  collection  or 
recordkeeping  requiring  Office  of 
Management  and  Budget  (OMB) 
approval  under  the  Paper  Reduction  Act 
of  1980  (44  U.S.C.  3501  through  3502) 
are  included  in  this  interim  rule. 

Solicitation  of  Public  Comment 

The  FNS  Administrator  has 
determined  that  good  cause  exists 
pursuant  to  5  U.S.C.  553(b)  for  not 
taking  prior  notice  and  comment  on  this 
interiiB  rule  because  such  notice  and 
comment  is  impracticable  and  contrary 
to  public  interest.  First,  publication  of 
this  interim  rule  without  prior  public 
comment  is  necessary  to  implement 
these  provisions  as  soon  as  possible,  in 
keeping  with  the  April  24, 1993 
deadline  for  publishing  regulations. 
Second,  the  legislation's  aim  to  enhance 
competition  among  infant  formula 
manufacturers  and  to  reduce  the  per 
unit  costs  of  infant  formula  for  the 
Program  may  be  hastened  by  publishing 
this  rule  as  soon  as  possible.  However, 
comments  will  be  taken  on  this  rule 
following  publication.  This  arrangement 
will  allow  for  public  comment  before 
the  final  rule  is  published  and  will 
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permit  public  comment  based  upon 
operating  experience. 

Background 

In  response  to  rising  food  the  costs 
and  the  desire  to  use  their  food  grants 
more  efTiciently  to  serve  more 
participants,  WIC  State  agencies  have 
become  increasingly  active  in  the  cost 
containment  area.  The  most  popular 
cost  containment  measure  has  been 
infant  formula  ret>ate  systems.  In  infant 
formula  rebate  systems,  the  State  agency 
receives  rebate  payments  from  one  or 
more  infant  formula  manufacturers 
based  on  the  number  of  units  of  the 
manufacturer's  infant  formula 
purclia.sed  with  Program  funds. 

Infant  formula  rebate  systems  fall  into 
3  categories:  competitive  single- 
supplier,  competitive  multi-source  and 
open  market.  In  a  competitive  single- 
supplier  system,  the  manufacturer 
offering  the  winning  bid  becomes  the 
sole  provider  of  inbnt  formula  for 
Program  participants  in  that  State 
agency's  jurisdiction.  In  the  competitive 
multi-source  system,  the  infant  formula 
manufacturer  offering  the  winning  bid 
and  any  other  bidders  within  a  specified 
percentage  or  amount  may  provide 
infant  formula  for  that  State  agency.  In 
the  open  market  system,  the  State 
agency  negotiates  rebates  independently 
with  each  manufacturer  on  a  non- 
competitive basis,  and  all  manufiacturers 
-may  provide  infant  formula  for  that 
State  agency. 

Current  Legislation  and  Regulations 

State-initiated  cost  containment 
measures  were  so  successful  that  in 
1989.  section  645  of  the  Rural 
Development,  Agriculture,  and  Related 
Agencies  Appropriations  Act  of  1989, 
Public  Law  100-460,  was  enacted.  This 
section  required  every  WIC  State 
agency,  including  State  agencies  that  are 
Indian  Tribal  Organizations  (ITOs),  to 
explore  the  feasibility  of  implementing 
cost  containment  procedures  for 
acquiring  infant  formula  rebates^irect 
distribution,  or  home  delivery  and  to 
implement  such  a  system  where  feasible 
by  August  30. 1989  as  a  condition  of  the 
receipt  of  Fiscal  Year  1989  Program 
funds. 

This  requirement  was  made 
permanent  with  modification  by  Public 
Law  101-147.  Public  Law  101-147.  the 
Child  Nutrition  and  WIC 
Reauthorization  Act  of  1989,  enacted  in 
November  1989,  required  States  to 
implement  a  competitive  bidding 
system  for  procurement  of  infant 
formula  or  an  alternative  method  of  cost 
containment  that  yields  savings  equal  to 
or  greater  than  a  competitive  bidding 
system.  Under  Public  Law  101-147. 


competitive  bidding  was  defined  as  a 
process  under  which  the  State  agency 
selects  a  single  bidder  offering  the 
lowest  price,  as  determined  by  the 
submission  of  sealed  bids,  for  the 
products  for  which  bids  are  sought. 

To  implement  the  cost  containment 
mandates  of  setition  123(a)(6)  of  Public 
Law  101-147.  which  amended  seclions 
17(h)(8)  (A)  and  (B)  of  the  Child 
Nutrition  Act  of  1966  (CNA),  the 
Department  is.sued  an  interim  regulation 
on  March  15.  1990  (55  PR  9709), 
amending  7  CFR  part  246.  These 
regulatory  provisions  require  State 
agencies  using  retail  food  delivery 
systems  to  implement  the  most  cost 
effective  cost  containment  measure  for 
all  types  and  forms  of  infant  formula 
prescribed  for  the  majority  of 
participants.  Section  246.16(m)  of  the 
Program  regulations  requires  State 
agencies  to  solicit  bids  through  one  of 
2  methods — the  competitive  method  or 
a  comparative  method.  State  agencies 
are  required  to  award  a  contract  to  the 
bidder  olTering  the  lowest  net  wholesale 
cost  or  highest  rebate  per  unit  of  infant 
formula,  or  with  FNS  approval,  the 
bidder  under  an  alternative  system 
which  offers  greater  or  comparable 
savings-  Pursuant  to  Public  Law  101- 
147,  §  246.12(m)(2)  established  specific 
factors  to  be  considered  in  comparing 
the  relative  savings  of  the  systems  under 
review.  State  agencies  are  required  to 
implement  a  competitive  single-supplier 
system,  unless  FNS  approves  the  State 
agency's  request  to  use  an  alternative 
system  offering  equal  or  greater  savings, 
or  FNS  grants  a  waiver  based  on  a 
determination  that  the  difference  in 
savings  was  less  than  certain  threshold 
amounts  or  that  using  a  single  supplier 
would  not  be  consistent  with  efficient 
and  effective  operation  of  the  Program. 
Since  1988.  substantial  changes  have 
occurred  in  infant  formula  rebate 
contracts.  Initially,  State  agencies  used 
either  open  market  or  competitive 
single-supplier  systems.  With 
implementation  of  the  provisions  of 
Public  Law  101-147  requiring  States  to 
implement  a  competitive  bidding 
system  for  procurement  of  infant 
formula,  75  of  85  WIC  State  agencies 
have  implemented  infant  formula  cost 
containment  contracts — the  majority  of 
which  are  competitive  single-supplier 
contracts.  Further,  many  State  agencies 
are  participating  in  contracts  involving 
2  or  more  State  agencies. 

Under  multi-State  contracts,  2  or  more 
State  agencies  join  together  to  solicit 
bids  for  infant  formula.  These  multi- 
State  arrangements  are  acknowledged  in 
section  17(h)(8)(E)(ii)  of  the  CNA  (as 
added  by  Public  Law  101-147  and 
amended  by  Public  Law  102-512).  That 


section  requires  the  Secretary  to  provide 
technical  assistance  upon  request  to 
State  agencies  that  desire  to  consider  a 
cost  containment  system  that  covers 
more  than  one  State  agency. 

Recent  Legislation 

Section  202(b)  of  the  WIC  Infant 
Formula  Procurement  Act  of  1992  (Title 
U  of  Pub.  L.  102-512)  states  that  its 
purpose  is  to  enhance  competition 
among  infant  formula  manufacturers 
and  to  reduce  the  per  unit  costs  of  infant 
formula  for  the  Program.  The  major 
provisions  of  this  Act  (1)  require  the 
Secretary  to  conduct  bid  solicitation  and 
selection  for  infant  formula  cost 
containment  contracts  when  requested 
by  2  or  more  interested  State  agencies; 
(2)  establish  civil  penalties  of  up  to  $100 
million  for  infant  formula 
manufacturers  that  engage  in  certain 
anti-competitive  activities  in  connection 
with  bids  to  supply  infant  formula  to 
carry  out  the  WIC  Program;  (3) 
disqualify  infant  formula  manufacturers 
from  bidding  to  supply  infant  formula  to 
the  Program  for  up  to  2  years  for  those 
same  anti-competitive  activities;  and  (4) 
authorize  the  Secretary  to  provide 
fmancial  assistance  to  States  to  defray 
costs  associated  with  innovations  in 
cost  containment  or  enhancing 
competition. 

By  requiring  the  Secretary  to  conduct 
bid  solicitation  and  selection  on  behalf 
of  interested  State  agencies,  this  Act 
may  expand  multi-State  bidding  so  that 
even  greater  savings  accrue  to  the  WIC 
Program.  In  a  1991  study,  "Cost- 
Effectiveness  of  Infant  Formula  Rebate 
Systems  in  the  WIC  Program."  the 
Ctepartment  noted  the  importance  of 
high  volume  buying  power.  For 
purposes  of  analysis,  the  Department 
divided  State  agencies  into  3  categories 
based  on  WIC  caseload  size — small  (less 
than  50,000  participants),  mid-sized 
(50,000  to  150.000)  and  large  (over 
150.000).  The  average  rebate  per  unit  for 
the  large  State  agerKies  was  44  percent 
higher  than  for  the  small  State  agencies 
($1.58  versus  $1.10).  Therefore,  the 
study  concluded  that  a  key  factor  in 
achieving  higher  rebates  appears  to  be 
the  size  of  the  WIC  caseload.  Current 
multi-State  contracts  appear  to  be 
advantageous  for  all  of  the  participating 
State  agencies.  The  most  recent  example 
of  a  successful  multi-State  purchasing 
group  is  the  Western  States  Contracting 
Alliance,  which  is  a  cooperative 
contracting  consortium  consisting  of  11 
State  agencies.  Some  of  the  smaller  State 
agencies  participating  in  this  group 
realized  an  increase  of  as  much  as  80 
percent  over  their  previous  per  unit 
rebate  amount. 
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1.  Definitions 

Section  203  of  Public  Law  102-512 
amends  section  17(b)  of  the  CNA  by 
amending  the  definition  of  "competitive 
bidding,"  and  by  adding  definitions  of 
"discount,"  "net  price,"  and  "rebate." 
Those  definitions  are  added  to  Program 
regulations  in  §  246.2,  Definitions,  in 
alphabetical  order.  FNS  has  added 
interpretive  language  to  the  definition  of 
rebate  in  an  effort  to  achieve  greater 
clarity.  The  rule  states  that  rebates  shall 
be  payments  made  subsequent  to  the 
exchange  of  a  food  instrument  for  food. 
As  discussed  below,  FNS  will  address 
national  bid  solicitation  and  selection 
♦^or  discounts  in  a  future  rule  should  the 
n'Kjd  arise. 

2.  National  Cost  Containment  Bid 
Solicitation  and  Selection 

Section  (17)(h)(8)(G)  of  the  CNA,  as 
added  by  section  204  of  Public  Law 
102-512,  requires  the  Secretary  to 
solicit  and  select  bids  on  behalf  of 
interested  State  agencies  regarding 
infant  formula  cost  containment 
contracts  which  will  be  entered  into  by 
the  State  agencies  and  the  infant 
formula  manufacturers.  This  legislation 
is  intended  to  increase  the  buying 
power  of  interested  State  agencies  by 
encouraging  the  formation  of  buying 
groups  for  infant  formula  cost 
containment  contracts.  Also,  section 
17(h)(8)(H)  of  the  CNA.  as  added  by 
section  204  of  Public  Law  102-512, 
requires  that  separate  bids  be  solicited 
for  soy-based  and  milk-based  infant 
formulas,  except  where  the  Secretary 
determines  that  such  solicitation 
procedures  would  not  be  in  the  best 
interest  of  the  Program.  The  separate 
bidding  approach  has  been  effective  in 
reducing  the  cost  of  infant  formula  and 
increasing  competition  in  those  State 
agencies  that  currently  utilize  separate 
bids. 

a.  Scope 

Section  17(h)(8)(G)  requires  the 
Secretary  to  conduct  bid  solicitation  and 
selection  both  for  rebates  and  discounts. 
As  noted  above,  definitions  of  "rebate" 
and  "discount"  were  added  to  section 
17(b)  by  Public  Law  102-512.  "Rebate" 
is  defined  as  the  amount  of  money 
refunded  under  cost  containment 
procedures  to  any  State  agency  from  the 
manufacturer  of  the  particular  food 
product  as  the  result  of  the  purchase  of 
the  supplemental  food  with  a  voucher 
or  other  purchase  instrument  by  a 
partici(>ant.  A  rebate  is  a  payment 
which  is  made  after  the  food  instrument 
is  exchanged  for  supplemental  foods. 
The  manufacturer  of  the  particular  food 
product  pays  the  rebate  to  the  State 


agency.  Rebates  are  currently  used  in 
retail  food  delivery  systems. 

"Discount"  is  definec  to  apply  only  in 
State  agencies  that  provide  Program 
foods  to  participants  w  thout  the  use  of 
retail  grocery  stores  (su::h  as  home 
delivery  or  direct  distri  Dution).  The 
term  means  the  amoun  of  the  price 
reduction  or  other  pricj  concession 
provided  to  any  State  agency  by  the 
manufacturer  or  other  supplier  of  the 
particular  food  produc  as  the  result  of 
the  purchase  of  the  particular  food 
product  by  the  State  agency  or  its 
representative  Irom  thr  supplier. 

This  rule  establishes  the  national  bid 
solicitation  and  selection  procedures 
only  for  infant  formula  manufacturers 
that  provide  rebates  or  infant  formula  to 
State  agencies  that  use  retail  food 
delivery  systems.  Und«  r  sec^tion  17 
(h)(8)(B)(i)  of  the  CNA  and  section 
246.16(m)  of  the  current  regulations, 
only  State  agencies  with  retail  food 
delivery  systems  are  required  to 
implement  the  most  ccst  effective  cost 
containment  measure  tor  ail  types  and 
forms  of  infant  formuh  prescribed  for 
the  majority  of  participants.  Direct 
distribution  and  home  delivery  systems 
are  defined  as  cost  con  ainment 
measures  in  and  of  theiiseives  under 
section  17(h)(9)  of  the  ZNA  and  §  246.2 
of  the  current  regulations.  Furthermore, 
the  focus  of  cost  containment  measures 
undertaken  by  State  ag  jncies  with  retail 
food  delivery  systems  1  las  been  rebates 
obtained  from  infant  fcrmula 
manufacturers  (rather  that  other 
suppliers  of  infant  formula).  Given  FNS' 
lack  of  experience  with  rebates  and 
discounts  in  other  cont3xt.  this  rule  is 
limited  to  infant  formu.a  manufacturers 
that  provide  rebates  on  infant  formula  to 
State  agencies  that  use  retail  food 
delivery  systems.  Thus  this  rule 
specifically  excludes  situations 
involving  (1)  discounts  regardless 
whether  offered  by  a  m  inufacturer  or 
supplier,  and  regardless  of  the  type  of 
food  delivery  system  th  e  State  agency 
uses,  and  (2)  rebates,  wnen  offered  by 
either  manufacturers  oi  suppliers  in 
either  home  delivery  oi  direct  delivery 
systems,  or  when  offert  d  by  suppliers  in 
retail  food  delivery  systems. 
Furthermore,  limiting  t  le  rule  in  this 
manner  should  have  lit  le  or  no  impact 
on  cost  reduction  becai  se  there  are  only 
a  small  number  of  State  agencies  that  do 
not  use  retai-  food  de\\\  ery  systems. 
However,  FNS  welcomes  comments  to 
determine  whether  thers  is  a  need  for  a 
further  rulemaking  to  address  national 
bid  solicitation  and  selection  for  these 
other  situations  and  suggestions  on  how 
such  systems  would  wcrk. 

Accordingly,  §  246.1(  (r)  requires  FNS 
to  offer  to  conduct  bid  solicitation  and 


selection  only  for  rebates  on  behalf  of 
State  agencies  with  retail  food  delivery 
systems.  Section  246.16(r)(5)(v)  require^ 
FTJS  to  solicit  bids  only  from  infant 
formula  manufacturers.  Readers  should 
note  that  the  benefit  of  the  high  volume 
buying  power  of  the  Department  is 
already  available  for  infant  formula 
(milk-based  and  soy-based)  to  State 
agencies  with  direct  distribution  food 
delivery  systems  pursuant  to  §  246.10(d) 
of  Program  regulations,  which  permits 
State  agencies  to  request  that  FNS 
purchase  supplemental  foods  on  their 
behalf  under  a  Federal  contract. 

Among  the  requirements  for  the 
national  bid  solicitation  and  selection, 
section  17(h)(8)(G)(iv)  provides  that  the 
Secretary  shall  comply  with  section 
1 7(h)(8)(B)  of  the  CNA.  Section 
17(h)(8)(B)(i)  states  that  any  State  that 
provides  for  the  purchase  of  foods  under 
the  Program  at  retail  grocery  stores 
shall,  with  respect  to  the  procurement  of 
infant  formula,  use  a  competitive 
bidding  system,  or  any  other  cost 
containment  measure  that  yields  savings 
equal  to  or  greater  than  savings 
generated  by  a  competitive  bidding 
system.  Thus,  this  provision  gives  FNS 
the  option  to  conduct  the  bid 
solicitation  in  accordance  with 
competitive  bidding  requirements,  or  to 
solicit  bids  under  an  alternative  system 
as  well.  Given  the  overriding  interest  in 
maximizing  cost  savings  and  the 
requirement  to  use  the  competitive 
bidding  system  as  a  standard,  FNS  has 
decided  not  to  exercise  the  option  to 
solicit  bids  under  alternative  cost 
containment  measures.  As  a  result, 
§246.16(r)(l)  provides  that  the  national 
bid  solicitation  and  selection  will  be 
conducted  pursuant  to  competitive 
bidding. 

Section  17(h)(a)(G)(i)  requires  the 
Secretary  to  conduct  bid  solicitation  and 
selection  only  if  2  or  more  Slate 
agencies  so  request.  In  addition,  that 
section  provides  that  the  infant  formul;) 
cost  containment  contracts  will  be 
entered  into  by  infant  formula 
manufacturers  and  State  agencies. 
Section  17(h)(8)(G)(iii)  requires  the  State 
agencies  to  obta'in  the  rebates  from  the 
infant  formula  manufacturers 
participating  in  the  contract(s). 

Accordingly,  §  246.16(r)(l)  of  this 
interim  rule  states  that  FNS  shall 
conduct  the  bid  solicitation  and 
selection  process  only  if  2  or  more  Stele 
agencies  with  retail  food  delivery 
systems  so  request,  and  that  FNS  shall 
conduct  the  bid  solicitation  and 
selection  process  only,  and  shall  not 
award  or  enter  into  any  infant  formula 
cost  containment  contract  on  behalf  of 
the  individual  State  agencies.  Section 
246.16(r)(l)  further  specifies  that  each 
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State  a^ncy  will  individually  award  the 
infant  formula  cost  containment 
contract(s)  to  the  winning  bidders)  and 
that  State  agencies  shall  obtain  the 
rebates  directly  from  the  infant  formula 
manufacturer(s).  Finally,  the  rule  makes 
clear  that  any  bid  protests  and 
contractual  disputes  are  the 
responsibility  of  the  individual  State 
agencies. 

b.  Procedural  Requirements 

Section  17(h)(8)(GKviii)  provides  that 
the  bid  solicitation  and  selection 
process  on  behalf  of  the  State  agencies 
shall  be  conducted  in  accordance  with 
any  procedures  the  Secretary  deems 
necessary  for  the  effective  and  efficient 
administration  of  the  bid  solicitation 
and  selection  process  and  the  further 
requirements  of  that  subparagraph. 
Section  17(h)(8)(G)(vii)  further  states 
that  the  procedures  established  by  the 
Secretary  shall  ensure  that  (1)  the  bid 
solicitation  and  selection  process  is 
conducted  in  a  manner  providing  full 
and  open  competition;  and  (2)  the  bid 
solicitation  and  selection  process  is  free 
of  any  real  or  apparent  conflict  of 
interest. 

Rather  than  develop  a  new  procedure 
under  which  to  conduct  the  national  bid 
solicitation,  FNS  has  decided  to  rely  on 
the  Slate  agency  procedures  already  in 
place  for  such  activities.  Reliance  on 
State  agency  procurement  procedures  is 
consistent  with  the  legislative  concept 
that  the  State  agencies  themselves 
award  the  infant  formula  cost 
containment  contracts.  This  reliance  is 
also  consistent  with  the  practices  of  at 
least  one  of  the  already  existing  rebate 
consortia. 

Accordingly.  §  246.16(r){l)  requires 
FNS  to  conduct  the  bid  solicitation  in 
accordance  with  the  other  requirements 
in  paragraph  (r)  and  the  competitive 
bidding  procurement  procedures  of  the 
State  agency  in  the  bid  group  with  the 
highest  infant  participation  on  whose 
behalf  bids  are  being  solicited.  This  will 
ensure  compliance  with  the  mandates  of 
the  legislation  and  avoid  the  creation  of 
a  duplicative  procedure.  As  the  State 
agency  with  the  highest  infant 
participation  will  be  the  dominant 
market  force  in  the  solicitation,  it  is  a 
logical  choice  for  the  prevailing 
procurement  procedure.  Additionally, 
choosing  the  State  agency  of  the  highest 
infant  participation  provides  a  clear 
standard  which  will  expedite  the  bid 
solicitation  process. 

In  order  to  provide  FNS  the 
information  necessary  to  choose  the 
applicable  procurement  procedures. 
§  246.16(rK2)(ii)  of  this  interim  rule 
requires  each  interested  State  agency  to 
submit  to  FNS  a  statement  of  the  State 


agency's  minimum  procurement 
procedures  appUcable  to  competitive 
bidding  for  infant  formula  cost 
containment  contracts  and  supporting 
documentation.  Section  203  of  Public 
Law  102-512  amended  the  definition  of 
"competitive  bidding"  in  section 
17(b)(17)  to  mean  a  procurement 
process  under  which  the  Secretary  or  a 
State  agency  selects  a  single  source  (a 
single  infant  formula  manufacturer) 
offering  the  lowest  price,  as  determined 
by  the  submission  of  sealed  bids,  for  a 
product  for  which  bids  are  sought.  As 
discussed  above,  this  definition  is 
included  in  §  246.2  of  this  interim  rule. 
Since  State  agencies  with  retail  food 
delivery  systems  are  currently  required, 
(except  for  small  Indian  State  agencies 
with  1.000  or  fewer  participants  and 
State  agencies  where  contracts  entered 
into  prior  to  the  enactment  of  Public 
Law  101-147  have  not  yet  expired),  to 
have  entered  into  infant  formula  cost 
containment  contracts  pursuant  to 
competitive  bidding,  identification  of 
the  applicable  procurement  procedures 
should  not  be  difficult. 

This  approach  also  complies  with  the 
requirement  in  section 
17(h)(8)(G)(viii)(I)  that  the  procediues 
established  by  the  Secretary  shall  ensure 
the  bid  solicitation  and  selection 
process  is  conducted  in  a  manner 
providing  full  and  open  competition. 
The  requirements  for  State  agency 
procurement  procedures  with  Program 
funds  are  already  set  out  in  7  CFR 
3016.36.  Section  3016.36(a)  recognizes 
the  adequacy  of  the  procedures  of 
geographic  states  by  allowing  them  to 
use  their  own  procedures  for 
procurement  purposes.  Indian  State 
agencies  may  use  their  own  procedures 
as  long  as  they  are  consistent  with 
minimum  standards  set  forth  in 
§  3016.36(b). 

In  recognition  of  the  possibiUty  that  a 
State  agency  may  have  legal 
impediments  to  awarding  a  contract 
entered  into  pursuant  to  bid  solicitation 
and  selection  procedures  other  than  its 
own.  §  246.16(r)(4)  provides  that  once 
FNS  has  identified  the  State  agency 
with  the  highest  infant  participation 
within  a  bid  group.  FNS  shall  notify 
each  State  agency  in  the  group  of  the 
choice  and  provide  them  each  a  copy  of 
the  procurement  procedures  of  that 
State  agency.  Section  246.16(r){4)  then 
requires  each  State  agency  to  determine 
whether  that  State  agency  is  legally 
authorized  to  award  an  infant  formula 
cost  contaiiunent  contract  pursuant  to 
that  set  of  procedures.  If  the  State 
agency  determines  it  is  not  legally 
authorized  to  do  so.  the  State  agency 
may  not  continue  in  that  round  of  the 
procurement. 


Finally.  FNS  has  determined  that  no 
additional  regulatory  requirements  are 
necessary  to  implement  the  requirement 
that  the  national  bid  solicitation  and 
selection  procedures  ensure  that  the 
process  is  fiee  of  any  real  or  apparent 
conflict  of  interest.  Federal  employees 
are  already  subject  to  a  wide  range  of 
statutes  and  regulations  governing 
conduct,  including  5  CFR  part  2635  and 
others.  Among  other  prohibitions,  these 
provisions  specify  impermissible 
financial  arrangements  or  transactions 
for  Federal  employees.  Additional 
regulations  would  be  duplicative  and 
therefore,  no  change  to  Program 
regulations  is  necessary. 

c.  Contractual  Requirements 

As  required  by  section  17(h)(8)(G)(i). 
FNS  will  not  be  a  party  to  the  infant 
formula  cost  containment  contracts. 
However.  Public  Law  102-512  does 
dictate  a  number  of  conditions  relative 
to  the  bid  solicitation  and  selection 
process  which  will  have  bearing  on  the 
contracts.  These  requirements  are  set 
forth  in  more  detail  below.  Aside  from 
these  requirements.  FNS  will  not 
develop  model  contracts  to  be  used  by 
the  State  agencies.  Instead,  the  FNS- 
developed  Request  for  Rebates  will 
detail  the  mandatory  contractual 
provisions  and  append  the  pertinent 
contractual  provisions  which  each  State 
agency  requires  in  its  individual  infant 
formula  cost  containment  contract(s). 
Section  246.16(r)(2)  requires  FNS  to 
send  State  agencies  the  draft  Request  for 
Rebates  when  FNS  makes  the  offer  to 
the  State  agencies. 

In  order  to  facilitate  this  process, 
§  246.16(r)(2)(iv)  requires  each  State 
agency  to  provide  FNS  with  a  statement 
of  any  contractual  provisions  which  will 
be  required  to  be  included  in  any  infant 
formula  cost  contairunent  contract 
which  it  will  award  after  the  bid 
solicitation  and  selection  by  FNS.  It  will 
be  the  responsibility  of  the  State  agency, 
not  FNS.  to  determine  what  each  State 
agency's  contract  requirements  are. 
Consistent  with  this,  §  246.16(r)(  1) 
makes  clear  that  it  will  be  the  State 
agency's  responsibility  to  resolve  any 
contractual  disputes.  Once  the  State 
agency  makes  the  necessary  interpretive 
determinations  and  sends  the 
information  requested  under  paragraph- 
{r)(2)  of  this  rule.  FNS  will  use  the 
information  to  finalize  the  draft  Request 
tor  Rebates. 

Section  17(h)(8)(H)  provides  that  in 
soliciting  bids  for  infant  formula  cost 
containment  contracts  for  the  Program, 
the  Secretary  shall  solicit  bids  from 
infant  formula  manufacturers  under 
procedures  in  which  bids  for  rebates  are 
solicited  for  milk-based  and  soy-based 
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infant  fonnula,  separately,  except  where 
the  Secretary  determines  that  such 
solicitation  procedures  are  not  in  the 
best  interest  of  the  Program.  This 
method  of  solicitation  increases  the 
likelihood  those  infant  formula 
manufacturers  that  market  only  one  type 
of  infant  formula  will  be  able  to 
compete  with  infant  formula 
manufacturers  that  market  both  soy- 
based  and  milk-based  infant  formulas. 
This  approach  has  been  effective  in 
reducing  the  cost  of  infant  fonnula  in 
those  State  agencies  that  currently  use 
separate  bids.  Accordingly, 
§246.16(r)(5)(i)  of  this  interim  rule 
incorporates  this  requirement. 

Section  17(h)(8)(G)(vi)  provides  that 
the  Secretary  shall  ensure  that  the  infant 
formula  cost  containment  contracts  to 
be  entered  into  by  the  State  agencies 
and  the  infant  formula  manufacturers 
must  provide  for  a  constant  net  price  for 
infant  formula  products  for  the  full  term 
of  the  contracts  and  must  provide  for 
rebates  for  all  units  of  infant  formula 
sold  through  the  Program  that  are 
produced  by  the  manufacturer  awarded 
the  infant  formula  cost  containment 
contract.  As  discussed  above,  §  246.2  of 
this  rule  includes  the  definition  of  "net 
price,"  added  to  section  17(b)(19)  of  the 
CNA  by  Public  Law  102-512.  "Net 
price"  means  the  difference  between  the 
manufacturer's  wholesale  price  for 
infant  formula  and  the  rebate  level 
offered  or  provided  by  the  manufacturer 
under  an  infant  formula  cost 
containment  contract  entered  into  with 
the  pertinent  State  agency.  This  means 
that  if  an  infant  formula  manufacturer 
changes  the  wholesale  price  of  its  infant 
formula,  the  rebate  must  change 
proportionately  throughout  the  contract 
period.  Section  246.16(r)(5)(ii) 
incorporates  the  constant  net  price 
requirement. 

Section  17{h)(8)(G)(vi)  further 
provides  that  the  Secretary  shall  ensure 
that  infant  formula  cost  contairunent 
contracts  shall  cover  all  types  of  infant 
formula  products  normally  covered 
under  cost  containment  contracts 
entered  into  by  State  agencies.  Section 
246.16(m)  of  the  current  Program 
regulations  requires  infant  formula  cost 
containment  contracts  entered  into  by 
State  agencies  to  cover  each  of  the  types 
and  forms  of  infant  formulas  prescribed 
to  the  majority  of  Program  participants 
by  the  State  agency.  Infant  formulas  for 
participants  with  special  dietary  needs 
are  not  covered  by  this  requirement. 
Accordingly,  §  246.16(r)(5)(ii)  of  this 
interim  rule  requires  infant  formula  cost 
containment  contracts  to  cover  the  types 
and  forms  of  infant  formula  products 
normally  provided  to  the  majority  of 
participants  by  the  State  agencies,  with 


the  exception  of  infant  formula  products 
for  participants  with  spe<ial  dietary 
needs.  This  means  the  on  ly  types  of 
infant  formula  to  be  inch  ded  will  be 
milk-based  and  soy-base( .  FNS  will  not 
solicit  bids  for  infant  fomula  products 
for  participants  with  special  dietary 
needs.  However,  FNS  we  comes 
comments  regarding  this  opic. 

Section  17(h)(8)(G)(v)  |  rovides  that 
the  term  of  contracts  for  ivhich  bids  are 
to  be  solicited  shall  be  announced  by 
the  Secretary  in  consultat  ion  with  the 
affected  State  agencies  ar  d  shall  be  not 
less  than  2  years.  That  se-ition  further 
provides  that  if  State  law  regarding  the 
duration  of  contracts  is  ir  consistent 
with  this  pre  vision,  the  S  atretary  shall 
permit  a  1-year  contract  \  dth  the  option 
provided  to  'iie  State  to  extend  the 
contract  for  additional  years.  These 
requirements  are  reflected  in 
§246.16(r)(5)(iii)  of  this  iiterim  rule 
which  requires  the  term  c  f  the  infant 
formula  cost  contairunen'  contracts  to 
be  determined  by  FNS  in  consultation 
with  the  Stale  agencies.  F  aragraph 
(r)(5Kiii)  fur  her  provides  that  the  term 
shall  be  for  e  period  of  nc  I  less  than  2 
years,  imless  the  law  app  icable  to  a 
State  agency  regarding  tn )  duration  of 
infant  formula  cost  conta  nment 
contracts  is  more  restricti  /e.  In  such 
cases,  the  term  of  the  con  ract  for  only 
that  State  agency  shall  be  for  1  year, 
with  the  option  provided  to  the  State 
agency  to  extend  the  contract  for  a 
specified  number  of  addit  ional  years  (to 
be  determin  id  by  FNS  in  :onsultation 
writh  the  State  agency). 

Within  a  group  of  State  agencies  there 
are  likely  to  be  varying  temination 
dates  for  the  individual  S  ate  agencies' 
current  infait  formula  coi  itracts. 
Therefore,  the  infant  form  ula  cost 
containment  contracts  of  he  State 
agencies  within  a  group  n  ay  begin  on 
different  da'es.  These  datts  will  be 
available  to  the  infent  fon  lula 
manufactiirers  before  the}  make  their 
bids,  as  the  dates  will  be  i  icluded  in  the 
Request  for  Rebates. 

Section  l''(h)(8)(G)(iv)  j  rovides  that 
in  soliciting  bids  and  dete  ^mining  the 
wiiming  bidder,  the  Secre  ary  shall 
comply  with  section  17(hM8)(F)  of  the 
CNA.  Section  17(h)(8)(F)  i  rovides  that 
no  State  may  enter  into  an  infant 
formula  cos.  containment  contract  that 
prescribes  conditions  that  would  void, 
reduce  the  savings  imder,  ar  otherwise 
limit  the  original  contract  f  the  State 
solicited  or  secured  bids  f(  r,  or  entered 
into,  a  subsequent  infant  f  irmula  cost 
containment  contract  to  ta  ;e  effect  after 
the  expiration  of  the  origir  al  contract. 
This  requirement,  as  it  ap[  lies  to  State 
agencies,  is  reflected  in  §  246.16(q)(l)  of 
the  current  Program  regulations. 


Paragraph  (r)(5)(iv)  of  this  interim  rule 
implements  this  requirement  by  stating 
that  FNS  shall  not  prescribe  conditions 
that  are  prohibited  under  paragraph 
(q)(l)  of  §246.16. 

As  discussed  above,  paragraph 
(r)(5)(iv)  of  this  interim  rule  states  that 
FNS  shall  solicit  bids  for  rebates  from 
infant  formula  manufacturers.  Paragraph 
(r)(5)(iv)  further  provides  that  FNS  may 
limit  advertising  for  bids  to  contacting 
in  writing  each  infant  formula 
manufacturer  which  has  registered  with 
the  Secretary  of  Health  and  Human 
Services  under  the  Federal  Food,  E>rug, 
and  Cosmetic  Act.  Restricting 
advertising  to  registered  infant  formula 
manufacturers  is  consistent  with  current 
Program  requirements.  In  order  to  be 
eligible  to  participate  in  the  Program, 
section  17(f)(16)  of  the  CNA  already 
requires  infant  formula  manufacturers  to 
register  with  the  Secretary  of  Health  and 
Human  Services  under  the  Federal 
Food,  Drug,  and  Cosmetic  Act  before 
bidding  for  a  State  contract  to  supply 
infant  formula  for  the  Program  and  to 
certify  with  the  State  health  department 
that  the  infant  formula  complies  with 
that  Act  and  regulations  issued  pursuant 
to  such  Act.  These  requirements  are 
reflected  in  §246.16(q)(2)  of  the  current 
regulations  which  prohibits  State 
agencies  from  excluding  from 
consideration  in  infant  formula  bid 
evaluation  any  infant  formula 
manufacturer  in  compliance  with  the 
Federal  Food,  Drug,  and  Cosmetic  Act. 
Since  infant  fonnula  manufacturers  are 
the  only  entities  which  are  affected  by 
infant  mrmula  rebate  solicitations, 
permitting  FNS  to  restrict 
advertisements  to  this  forum  saves  time 
and  resources  while  ensuring  that  all 
potential  bidders  receive  notice. 

d.  Process  Overview 

Under  §  246.16(r)(2)  of  this  interim 
rule,  FNS  shall  make  a  written  offer  to 
State  agencies  at  least  once  every  12 
months.  This  reflects  the  requirement  in 
section  17(h)(8)(G)(i)  that  requires  the 
Secretary  to  make  such  an  offer  once 
every  12  months.  At  present,  however, 
FNS  intends  to  make  the  offer  only  once 
every  12  months,  but  reserves  the  option 
of  offering  to  do  so  more  often  if 
circumstances  warrant. 

Section  246.16(r)(2)  of  this  interim 
rule  makes  clear  that  only  State  agencies 
that  provide  certain  information  within 
15  days  of  the  receipt  of  the  offer  will 
be  included  in  the  national  bid 
solicitation  and  selection  process.  Both 
in  this  instance  and  throughout  new 
§246.16(r),  information  required  to  be 
submitted  by  State  agencies  must  be 
submitted  in  writing,  signed  by  a 
responsible  State  agency  official,  by 
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certifi«d  mail,  return  receipt  requested 
or  by  hand  delivery  with  evidence  of 
receipt.  These  methods  of  delivery  are 
necessary  to  minimize  any  disputes 
concerning  the  receipt  of  the  required 
information  within  the  strici  time 
frames.  Upon  signing  a  statement  that 
the  State  agency  requests  FNS  to 
conduct  bid  solicitation  and  selection 
on  its  behalf  as  provided  in  paragraph 
(rM2Ui)  of  this  rule,  the  State  agency  is 
agrtH'ing  (1)  to  accept  responsibility  for 
any  bid  protests  and  contractual 
disputes  as  provided  in  paragraph  (r)(l) 
of  this  rule:  and  (2)  to  abide  by  all 
competitive  bidding  procurement 
procedures  of  the  State  agentty  chosen 
under  paragraph  (rM4)  of  this  rule, 
unless  the  State  agency  determines  it  is 
not  legally  authorized  to  award  an 
infant  formula  cost  containment 
contract  pursuant  to  those  procedures. 
and  therefore  may  not  continue  in  that 
round  of  the  national  bid  solicitation 
and  selection. 

New  §  246.16(r)(2)  (iiHiv)  require  a 
.statement  of  the  State  agency's 
minimum  procurement  procedures 
applicable  to  competitive  bidding  for 
inlant  formula  cost  containment 
contracts  and  supporting 
documentation,  a  statement  of  any 
limitation  on  the  duration  uf  infant 
formula  cost  containment  contracts  and 
supporting  documentation,  and  a 
statement  of  any  contivctual  provisions 
required  to  be  included  in  infant 
formula  cost  containment  contracts  by 
the  Slate  agency.  Each  State  agency  will 
be  responsible  for  determining  which  of 
its  own  procurement  and  contract 
requirements  apply.  FNS  can  then  more 
readily  compare  the  reqi^irements  for 
similarities  for  State  agency  grouping 
purposes  in  accordance  with  paragraph 
(r)(3)  of  this  rule. 

In  paragraphs  (r)(2)  (v)  and  (vi)  of  this 
interim  rule  each  State  agency  is 
required  to  provide  both  the  State 
agency's  inlant  participation  estimate 
for  the  term  to  be  covered  by  the  infant 
formula  cost  containment  contract  and 
supporting  documentation,  and  the 
State  agency's  infant  formula  usage  rates 
by  type  (i.e.,  milk-based  or  soy-based), 
form  (e.g..  concentrated,  ready-to- feed, 
etc.).  and  container  size  and  supporting 
documentation.  The  figures  will  form 
the  basis  of  the  Request  for  Rebates  and 
resulting  bids  so  State  agencies  must 
exercise  diligence  in  providing  the  most 
accurate  estimates  possible.  In 
paragraph  (r)(2)(vii)  of  this  rule  each 
State  agency  is  required  to  provide  a 
statement  of  the  termination  date  of  the 
State  agency's  current  infant  formula 
cost  containment  contract.  Because  the 
date  on  which  the  State  agencies'  "^v. 
current  infant  formula  cost  conlainment 


contracts  terminate  may  vary,  a 
statement  of  the  termination  date  is 
needed  so  that  the  finalized  Request  for 
Rebates  may  give  notice  to  bidders  that 
the  infant  formula  cost  containment 
contracts  to  be  awarded  by  the 
individual  State  agencies  may  each 
begin  on  different  dates.  Pursuant  to 
paragraph  (r)(2)(viii)  of  this  interim  rule. 
FhiS  may  request  any  other  related 
information. 

Section  17(h)(8)(G)(ii)  provides  that  if 
the  Secretary  determines  that  the 
number  of  State  agencies  so  warrants, 
the  Secretary  may,  in  consultation  with 
such  State  agencies,  divide  such  State 
agencies  into  more  than  one  group 
(referred  to  as  "bid  group"  in  this  rule) 
and  solicit  bids  for  each  bid  group.  In 
determining  the  size  and  composition  of 
the  bid  groups,  the  law  further  requires 
the  Secretary  to  take  into  account  the 
need  to  maximize  the  number  of 
potential  bidders  so  as  to  increa.se 
competition  among  infant  formula 
manufacturers,  to  the  extent  practicable. 
Section  246.16(r)(3)  reflects  this 
requirement  and  furtlier  adds  that  FNS 
shall  also  take  into  account  the 
similarities  in  the  State  agencies' 
procurement  and  contract  requirements 
(as  provided  by  the  State  agencies  in 
accordance  with  paragraphs  (r)(2)  (ii). 
(iii).  and  (iv)).  FNS  reserves  the  right  to 
exclude  a  State  agency  from  the  national 
bid  solicitation  and  selection  process  if 
FNS  determines  that  the  State  agency's 
procurement  requirements  or 
contractual  requirements  are  so 
dissimilar  from  those  of  the  other  State 
agencies  in  any  bid  group  that  the  State 
agency's  inclusion  in  the  hid  group 
could  adverselv  affiect  the  bids. 

Section  17(h)(8KG)(i)  provides  that 
the  Secretary  shall  select  the  winning 
bidder  for  an  infant  formula  cost 
containment  contract  to  be  entered  into 
by  State  agencies  and  infant  formula 
manufacturers.  Paragraph  (r)(6)  of  this 
interim  rule  sets  forth  the  criteria  for 
selecting  the  winning  bidder(s).  The 
regulation  specifies  that  the  winning 
bidder(s)  is  the  responsive  and 
responsible  bidderis)  meeting  the 
specifications  and  all  bid  terms  and 
conditions  which  offers  the  lowest  net 
price  weighted  to  take  into  account 
infant  formula  usage  rates  and  infant 
participation.  By  making  clear  that  the 
winning  bidder(s)  will  be  selected  based 
on  the  lowest  net  price,  the  regulation 
complies  with  the  new  definition  of 
competitive  bidding  in  section  17(bKl7) 
as  added  by  section  203  of  Public  Law 
102-512  (and  incorporated  in  §  246.2  of 
this  rule),  which  is  defined  as  a 
procurement  process  under  which  a 
single  source  offers  the  lowest  price.  To 
break  a  tie  between  2  equally  low  bids. 


FMS  shall  select  the  bidder  to  be 
awarded  the  infant  formula  cost 
containment  contract  by  a  drawing  by 
lot  limited  to  the  bidders  which 
submitted  those  bids. 

Since  the  overriding  interest 
promoted  in  the  legislation  is  to  reduce 
the  pur  unit  costs  of  infant  formula.  FNS 
has  decided  that  price  is  the  only  proper 
basis  for  evaluation  of  bids. 
Accordingly,  even  though  State  agencies 
often  request  samples  and  other  items  as 
conditions  for  bidding  for  their  infant 
formula  cost  containment  contracts, 
neither  the  Request  for  Rebates  nor  this 
rule  will  provide  State  agencies  the 
option  to  request  any  additional  "free 
samples"  of  infant  formula,  related 
products,  or  printed  materials.  Infant 
formula  manufacturers  may  provide 
these  products  if  they  wish.  FNS 
welcomes  comments  regarding  this 
topic. 

As  noted  above,  FNS  will  be  required 
to  solicit  bids  both  for  milk-based  and 
soy-based  infant  formulas  as  separate 
items,  except  where  FNS  determines 
that  doing  so  would  not  be  in  the  best 
interest  of  the  program.  Therefore,  it  is 
possible  that  there  may  be  more  than 
one  winning  bid  or  bidder  for  each 
solicitation.  For  example,  if  the  greatest 
savings  is  achieved  by  selecting 
manufacturer  A's  bid  for  soy-based 
infant  formula  and  manufacturer  B's  bid 
for  milk-based  infant  formula,  these 
manufacturers  would  be  the  winning 
bidders.  In  this  case,  the  State  agency 
would  enter  into  2  infant  formula  cost 
containment  contracts.  In  all  iristances, 
the  bid(s)  will  be  evaluated  based  on  the 
net  price  weighted  to  take  into  account 
the  infant  formula  usage  rates  and  infant 

Earticipation  for  State  agencies  in  the 
id  group. 

Section  17(h)(8)(G)(viiKIl)  requires  the 
Secretary  to  develop  procedures  to 
permit  a  State  agency  that  has 
authorized  the  Secretary  to  undertake 
bid  solicitation  on  its  behalf  to  decline 
to  enter  into  the  infant  formula  cost 
containment  contract  to  be  negotiated  if 
the  agency  promptly  determines  after 
the  bids  are  opened  that  participation 
would  not  be  in  the  best  interest  of  its 
Program.  Consistent  with  the  goal  of 
maximizing  savings  and  the 
requirement  in  section 
17(h)(8)(G)(vii)(II)  that  the  Secretary 
develop  procedures  to  assure  infant 
formula  manufacturers  that  a  contract 
awarded  pursuant  to  the  bid  will  cover 
State  agencies  serving  no  fewer  than  a 
number  of  infants  to  be  specified  in  the 
bid  solicitation,  paragraph  (r)(7)  of  this 
interim  rule  limits  the  instances  in 
which  a  State  agency  may  decline  to 
award  a  contract  once  bids  are  opened. 
Under  §  246.16(rK7)  of  this  rule,  once 
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FNS  has  conducted  bid  selection,  a 
State  agency  may  decline  to  award  the 
infant  formula  cost  containment 
contract(s)  only  if  the  State  agency 
determines  that  to  award  the  contract(s) 
would  not  be  in  the  best  interests  of  its 
Program,  taking  into  account  whether 
the  national  bid  solicitation  and 
selection  would  achieve  a  lower 
aggregate  savings. 

section  246.16(r)(8)  provides  that  as 
soon  as  practicable  after  selecting  the 
winning  bidder(s),  FNS  will  notify  the 
affected  State  agencies  in  writing  of  the 
bid  results,  including  the  name(s)  of  the 
winning  bidderfs).  If  a  State  agency 
chooses  to  decline  to  award  the  infant 
formula  cost  containment  contract(s)  in 
accordance  with  paragraph  (r)(7),  the 
State  agency  must  notify  FNS  in  writing, 
together  with  supporting 
documentation,  within  10  days  of  the 
State  agency's  receipt  of  this  notification 
of  bid  results. 

As  discussed  above,  section 
17(h)(8)(G)(vii)(II)  provides  that  the 
Secretary  shall  develop  procedures  for 
assuring  infant  formula  manufacturers 
submitting  a  bid  that  an  infant  formula 
cost  containment  contract  awarded 
pursuant  to  the  bid  will  cover  State 
agencies  serving  no  fewer  than  a 
number  of  infants  to  be  s(>ecined  in  the 
bid  solicitation.  In  response,  paragraph 
(r)(9)  of  this  interim  rule  p>ermits 
bidders  to  withdraw  or  modify  their 
bids  if  a  State  agency  has  declined  to 
award  the  contract(s).  If  a  State  agency 
declines  to  award  the  infant  formula 
cost  containment  contract(s)  in 
accordance  with  paragraphs  (r)  (7)  and 
(8)  of  this  interim  rule.  FNS  shall  notify 
the  bidders  of  the  decision.  If  2  or  more 
State  agencies  remain  in  the  group,  FNS 
shall  require  the  bidders  to  indicate  in 
writing  whether  they  wish  to  withdraw 
or  modify  their  bids  within  5  days  of 
receipt  of  this  notiHcation.  After  ^ 

receiving  this  information,  FNS  shall 
again  permit  State  agencies  to  decUne  to 
award  the  infant  formula  cost 
containment  contract(s)  in  accordance 
with  paragraphs  (r)  (7)  and  (8)  of  this 
interim  rule.  If  any  additional  State 
agencies  decline,  FNS  may  conduct  a 
resolicitation  of  bids  in  accordance  with 
paragraph  (r)(9)  of  this  interim  rule. 
Readers  should  note  that  this 
resolicitation  would  be  at  the  option  of 
FNS. 

3.  Need  for  Continuous  Cost 
Containment  Contracts 

State  agencies  are  reminded  that 
section  246.16(o)  of  the  current 
regulations  requires  all  State  agencies  to 
continuously  o[>erate  a  cost  containment 
system  (unless  determined  to  be 
infeasible).  If  FNS  determines  a  State 


agency  to  be  in  noncompliai  ce,  it  may 
not  draw  down  on  or  obligate  Program 
funds  as  spef:ified  in  §  246.1 5(p)  of  the 
current  Prog -am  regulations  Therefore, 
if  an  interested  State  agency  s  current 
cost  containment  contract  e)  pires  prior 
to  the  effective  date  of  the  cc  ntract(s)  to 
be  awarded  pursuant  to  the  national  bid 
solicitation  and  selection,  such  State 
agency  will  be  required  eitht  c  to  have 
an  alternative  contract  in  plfce  for  the 
interim  period  or  to  extend  i  s  current 
contract.  Similarly,  State  agencies  must 
be  prepared  o  ensure  continuous  cost 
containment  contracts  remain  in  effect 
(1)  if  the  State  agency  does  not  continue 
in  the  national  bid  solicitatic  n  and 
selection  because  it  does  not  have  the 
legal  authority  to  award  a  contrad 
pursuant  to  the  chosen  procurement 
procedures  (<;ection  246.16(r  (4));  (2)  if 
the  contract  would  not  be  in  the  best 
interests  of  the  State  agency's  Program, 
taking  into  account  whether  '.he  national 
bid  solicitation  and  selectior  would 
achieve  a  lower  aggregate  sa'  ings 
(sections  246.16(r)  (7)  and  (8j);  or  (3)  if 
there  is  a  lack  of  responsive  and 
responsible  bidders  for  an  infant 
formula  cost  containment  contract 
pursuant  to  the  national  bid  selection. 

4.  Report 

Section  208  of  Public  Law  102-512 
requires  the  Secretary  to  report  to  the 
Committee  on  Education  anc  Labor  of 
the  House  of  Representative?  and  the 
Committee  on  Agriculture,  Nutrition 
and  Forestry  of  the  Senate  not  later  than 
April  1, 1994  regarding  (1)  State 
agencies  that  request  the  Secretary  to 
conduct  bid  solicitations  for  infant 
formula  under  section  17(h)(8)(G)(i)  of 
the  CNA;  (2)  cost  rf  iuctions  achieved 
by  the  solicitations:  and  (3)  other 
matters  the  Secretar)  determines  to  be 
appropriate  regarding  title  II  of  Public 
Law  102-512  and  the  amendments  it 
made.  The  provisions  of  Public  Law 
102-512  and  the  amendments  it  made 
will  termirate  on  September  30, 1994, 
except  witi  regard  tc  sectior  17(h){8)(J) 
of  the  CNA  (as  amended  by  i^ection  204 
of  Public  Lav/ 102-512).  Thft  provision 
addresses  Hnes  and  disquali  Ications, 
the  last  topic  discussed  in  tl*  is 
preamble. 

5.  Financial  .Assistance 

Section  204  of  Public  Law  102-512 
adds  a  new  soction  17(h)(8)(  )(v)  of  the 
CNA  to  authorize  the  Secret. iry  to  make 
available  additional  funds  tc  State 
agencies  out  of  funds  availalle  for 
nutrition  services  anc  admii  istration 
(NSA)  costs  in  an  amount  net  to  exceed 
one  half  of  1  percent  of  the  NSA  funds 
to  help  defray  reasonable  an  icipated 
costs  asisociated  with  innovetions  in 


cost  containment  or  as.sociated  with 
procedures  which  tend  to  enhance 
competition.  In  addition,  section  206  of 
Public  Law  102-512  adds  a  new  section 
17(h)(2)(A)(iv)  to  authorize  the  Secretary 
to  provide  in  the  NSA  funding  formula 
additional  NSA  funds  to  be  used  for  this 
same  purpose.  However,  these  types  of 
costs  are  already  a  permissible  use  of 
NSA  funds.  In  addition,  State  agencies 
may  request  additional  funds  for  these 
purposes  as  part  of  the  discretionary 
funds  allocation.  Under 
§246.16(c)(3)(iii)  of  current  Program 
regulations,  a  discretionar)'  fund  is 
formed  by  reducing  by  10  percent  eatii 
State  agency's  final  administrative  and 
program  services  (NSA)  grant.  The 
discretionary  funds  are  distributed 
annually  by  FNS  regional  offices 
according  to  national  guidelines. 
Beginning  with  Fiscal  Year  199^3.  these 
guidelines  expressly  include  costs 
associated  with  innovations  in  cost 
containment  and  procedures  which  tend 
to  enhance  competition  among  the 
permissible  bases  for  requesting 
discretionary  funds. 

Therefore,  since  State  agencies 
already  have  the  authority  to  use  their 
NSA  funds  for  these  purposes  and  may 
also  request  discretionary  funds  for  such 
use.  no  regulatory  changes  are  necessary 
to  implement  these  provisions. 

6.  Fines  and  Disqualifications 

Section  204  of  Public  Law  102-512 
adds  a  new  section  17(h)(8)(J)  to  the 
CNA  which  (1)  establishes  civil 
penalties  of  up  to  $100  million  for 
infant  formula  manufacturers  that 
engage  in  certain  anti-competitive 
activities  in  connection  with  bids  to 
supply  infant  formula  to  carry  out  the 
Program,  and  (2)  disqualify  infant 
formula  manufacturers  from  bidding  to 
supply  infant  formula  to  the  Program  for 
up  to  2  years  for  those  same  anti- 
competitive activities.  Section 
17(h)(8)(J)  further  requires  the  Secretary 
to  issue  regulations  concerning 
administrative  appeals  and  the  factors 
for  determining  the  length  of 
disqualifications.  Since  the 
implementation  of  this  provision  will 
require  the  formulation  of  extensive 
procedures  involving  considerable 
discretion,  and  since  this  is  a  permanent 
provision  of  law  that  is  not  related  to 
the  national  bid  solicitation  and 
selection  process,  FNS  has  decided  to 
publish  a  separate  proposed  rule 
concerning  fines  and  disqualifications. 

List  of  Subjects  in  7  CFR  Part  246 

Food  assistance  programs.  Food 
donations.  Grant  programs — Social 
programs,  infants  and  children. 
Maternal  and  child  health.  Nutrition 
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education.  Public  assistance  programs, 
VVIC  Women. 

For  reasons  set  forth  in  the  Preamble. 
7  CFR  part  246  is  amended  as  follows: 

Part  246— SPECIAL  SUPPLEMENTAL 
FOOD  PROGRAM  FOR  WOMEN. 
INFANTS  AND  CHILDREN 

1.  The  authority  citation  for  part  246 
is  revised  to  read  as  follows: 

Atahority:  42  U.S.C  1786. 

2.  In  §  246.2.  the  deHnitions  of 
"competitive  bidding."  "discount."  "net 
price."  and  "rebate"  are  added  in 
alphabetical  order  to  read  as  follows: 

S246..2    Deflnraons 

Competitive  bidding  means  a 
procurement  process  under  which  FNS 
or  the  State  agency  selects  a  single 
source  (such  as  a  single  infant  formula 
manufacturer  ofTering  the  lowest  price), 
as  determined  by  the  submission  of 
sealed  bids,  for  a  product  for  which  bids 
are  sought  for  use  in  the  Program. 
•        •        •        *        • 

Discount  means,  with  respect  to  a 
State  agency  that  provides  Program 
foods  to  participants  without  the  use  of 
retail  grocery  stores  (such  as  a  State 
agency  that  provides  for  the  home 
delivery  or  direct  distribution  of 
supplemental  food),  the  amount  of  the 
price  reduction  or  other  price 
concession  provided  to  any  State  agency 
by  the  manufacturer  or  supplier  of  the 
particular  food  product  as  the  result  of 
the  purchase  of  Program  food  by  each 
such  State  agency,  or  its  representative, 
from  the  manufacturer  or  supplier. 

Net  price  means  the  difference 
between  the  manufacturer's  wholesale 
price  for  infant  formula  and  the  rebate 
level  offered  or  provided  by  the 
manufacture  under  an  infant  formula 
cost  containment  contract  entered  into 
with  the  pertinent  State  agency. 
■        •        •        •        • 

Rebate  means  the  amount  of  money 
refunded  under  cost  containment 
procedures  to  any  State  agency  from  tlie 
manufacturer  of  the  particular  food 
product  as  the  result  of  the  purchase  of 
the  supplemental  food  with  a  voucher 
or  other  purchase  instrumenl  by  a 
participant  in  each  State  agency's 
program.  Such  rebates  shall  be 
payments  made  subsequent  to  the 
exchange  of  a  food  instrument  for  food. 

3.  In  §  246.16.  new  paragraph  (r)  is 
added  to  read  as  fbllowsr 


{246.16 


(r)  National  Cost  Containment  Bid 
Solicitation  and  Selection.  FNS  shall 
solicit  and  select  bids  for  infant  formula 
rebates  on  behalf  of  State  agencies  with 
retail  food  deUvery  systems  based  on 
the  following  guidelines: 

(1)  FNS  sbatl  solicit  bids  and  select 
the  winning  bidder(s)  for  infant  formula 
cost  containment  contracts  only  if  2  or 
more  State  agencies  with  retail  food 
delivery  systems  request  FNS  to 
conduct  bid  solicitation  and  selection 
on  their  behalf.  FNS  shall  conduct  the 
bid  solicitation  and  selection  process 
only  and  shall  not  award  or  enter  into 
any  infant  formula  cost  containment 
contract  on  behalf  of  the  individual 
State  agencies.  Each  State  agency  will 
individually  award  and  enter  into  infant 
formula  cost  containment  contract(s) 
with  the  winning  bidder(s).  State 
agencies  shall  obtain  \iie  rebates  directly 
from  the  infant  formula  manufacturer(s). 
FNS  shall  conduct  the  bid  soHcitation  in 
accordance  with  this  paragraph  and  the 
competitive  bidding  procurement 
prot^ures  of  the  State  agency  with  the 
highest  infant  participation  in  the  bid 
group  on  whose  behalf  bids  are  being 
solicited.  Any  bid  protests  and 
contractual  disputes  are  the 
resp>onsibility  of  the  State  agencies 

individually. 

(2)  FNS  snail  make  a  written  offer  to 
all  State  agencies  to  conduct  bid 
solicitation  and  selection  on  their  behalf 
at  lea.st  once  every  12  months.  FNS  shall 
send  State  agencies  a  copy  of  the  draft 
Request  for  Rebates  when  making  the 
offer  to  State  agencies.  Only  State 
agencies  that  provide  the  information 
required  by  this  subparagraph  in 
writing,  signed  by  a  responsible  State 
agency  official,  hy  certified  mail,  return 
receipt  requested  or  by  hand  delivery 
with  evidence  of  receipt  within  15  days 
of  receipt  of  the  offier  will  be  included 
in  the  national  bid  solicitation  and 
selection  process.  Each  interested  State 
agency  must  provide: 

(i)  A  statement  that  the  State  agency 
requests  FNS  to  conduct  bid  solicitation 
and  selection  on  its  behalf: 

(ii)  A  statement  of  the  State  agency's 
minimum  procurement  procedures 
applicable  to  competitive  bidding  (as 
defined  in  Section  246.2)  for  infant 
formula  cost  containment  contracts  and 
supporting  documentation; 

(iii)  A  statement  of  any  limitation  on 
the  duration  of  infant  formula  cost 
containment  contracts  and  supporting 
documentation; 

(iv)  A  statement  of  any  contractual 
provisions  required  to  be  included  in 
infant  formula  cost  containment 
contracts  by  the  State  agency: 

(v)  An  infAfit  participation  estimate 
for  the  term  to  be  covered  by  the  infent 


formula  cost  containment  contract  and 
supporting  documentation: 

(vi)  Infant  formula  u.sage  rates  by  type 
(i.e.  milk-based  or  soy-based),  form  (e.g.. 
concentrated,  ready-to-feed.  etc.).  and 
container  size  and  supporting 
documentation: 

(vii)  A  statement  of  the  termination 
date  of  the  State  agency's  current  infant 
formula  cost  containment  contract;  and 

(viii)  Any  other  related  information 
that  FNS  may  request. 

(3)  If  FNS  determines  that  the  number 
of  Slate  agencies  making  the  request 
provided  for  in  paragraph  (r)(2)  of  this 
section  so  warrants,  FNS  may.  in 
consultation  witli  such  State  agencies, 
divide  such  State  agencies  into  more 
than  one  group  and  solicit  bids  for  each 
group.  These  groups  of  State  agencies 
are  referred  to  as  "bid  groups"  in  this 
rule.  In  determining  the  size  and 
composition  of  the  bid  groups.  FNS 
shall,  to  the  extent  practicable,  take  into 
account  the  need  to  maximize  the 
number  of  potential  bidders  so  as  to 
increase  competition  among  infant 
formula  manufacturers  and  tlie 
similarities  in  the  State  agencies' 
procurement  and  contract  requirements 
(as  provided  by  the  State  agencies  in 
accordance  with  paragraphs  (r)(2)  (ii). 
(iii).  end  (iv)  of  this  section).  FNS 
reserves  the  right  to  exclude  a  State 
agency  ttom  the  national  bid  solicitation 
and  selection  process  if  FNS  determines 
that  the  State  agency's  procurement 
requirements  or  contractual 
requirements  are  so  dissimilar  from 
those  of  the  other  State  agencies  in  any 
bid  group  that  the  State  agency's 
inrJusion  in  the  bid  group  could 
adversely  affect  the  bids. 

(4)  For  each  bid  group  formed 
pursuant  to  paragraphs  (r)  (2)  and  (3)  of 
this  section.  FNS  shall  choose  the 
competitive  bidding  procurement 
procedures  of  the  State  agency  in  the 
group  with  the  highest  infant 
participation  to  be  used  in  soliciting  the 
bids  for  that  bid  group.  To  the  extent  not 
inconsistent  with  the  requirements  of 
this  paragraph.  FNS  shall  use  that  set  of 
procedures  in  soliciting  tfie  bids  for  that 
bid  group  of  State  agencies.  FNS  shall 
notify  each  State  agency  in  the  bid 
group  of  the  choice  and  provide  them 
each  a  copy  of  the  procurement 
procedures  of  the  dioeen  State  agency. 
Each  State  agency  shall  provide  FNS  a 
written  statement,  signed  by  a 
responsible  State  agency  official,  by 
certified  mail,  return  receipt  requested 
or  by  hand  delivery  with  evidence  of 
receipt  stating  whether  that  State  agency 
is  legally  authorized  to  award  an  infiBint 
formula  cost  containment  contract 
pursuant  to  that  set  of  procedures 
within  10  days  of  the  receipt  of  the 
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notification.  If  the  State  agency 
determines  it  is  not  legally  authorized  to 
award  an  infant  formula  cost 
containment  contract  pursuant  to  those 
procedures,  that  State  agency  may  not 
continue  in  that  round  of  the  national 
bid  solicitation  and  selection. 

(5)  At  a  minimum,  in  soliciting  bids 
FNS  shall  address  the  following: 

(i)  Unless  FNS  determines  that  doing 
so  would  not  be  in  the  best  interest  of 
the  Program,  bids  shall  be  solicited  Erom 
infant  formula  manufacturers  both  for 
milk-based  and  soy-based  infant 
formula  separately. 

(ii)  Infant  formula  cost  containment 
contracts  to  be  entered  into  by  the  State 
agencies  and  infant  formula 
manufacturers  must  provide  for  a 
constant  net  price  for  infant  formula  for 
the  full  term  of  the  infent  formula  cost 
containment  contracts  and  provide 
rebates  for  all  units  of  infant  formula 
sold  through  the  Program  that  are 
produced  by  the  manufacturer  awarded 
the  infant  formula  cost  containment 
contract  The  infant  formula  cost 
containment  contracts  shall  cover  all 
types  and  forms  of  infant  formula 
products  normally  provided  to  the 
majority  of  participants  by  the  State 
agencies,  with  the  exception  of  infant 
formulas  for  p>articipants  with  special 
dietary  needs. 

(iii)  The  duration  of  the  infant 
formula  cost  containment  contracts  for 
each  bid  group  shall  be  determined  by 
FNS  in  consultation  with  the  State 
agencies.  The  term  shall  be  for  a  period 
of  not  less  than  2  years,  unless  the  law 
applicable  to  a  State  agency  regarding 
the  duration  of  infant  formula  cost 
contaiimient  contracts  is  more 
restrictive  than  this  paragraph.  In  such 
cases,  the  term  of  the  contract  for  only 
that  State  agency  shall  be  for  one  year, 
with  the  option  provided  to  the  State 
agency  to  extend  the  contract  for  a 
spedRed  number  of  additional  years  (to 
be  determined  by  FNS  in  consultation 
with  the  State  agency).  The  date  on 
which  the  individual  State  agencies' 
current  infant  formula  cost  containment 
contracts  terminate  may  vary,  so  the 
infant  formula  cost  containment 
contracts  awarded  by  the  State  agencies 
within  a  bid  group  may  begin  on 
dlHiarent  dates. 

(iv)  FNS  shall  not  prescribe 
conditions  that  are  prohibited  under 
paragraph  (qXl)  of  this  section. 

(v)  FNS  shall  solicit  bids  for  rebates 
only  from  infant  formula  manubcturers. 
FNS  may  limit  advertising  to  contacting 
in  writing  each  infant  formula 
manufacturer  %vhicfa  has  registered  with 
the  Secretary  of  Health  and  Human 
Services  under  the  Federal  Food,  Drug. 


and  Cosmetic  Act  (21  U.S.C.  321  et 

seq.). 

(6)  FNS  shall  select  the  winning 
biddeKs).  The  winning  bidder(s  shall 
be  the  responsive  and  responsible 
bidders)  meeting  the  specifications  and 
all  bid  terms  and  conditions  which 
offers  the  lowest  net  price  weigl  ted  to 
take  into  account  infant  formuh  usage 
rates  and  infant  participation.  In  all 
instances  the  winning  bidder(s)  will  be 
those  which  singly  or  in  combination 
yield  the  greates*  aggregate  savings 
based  on  the  net  price  weightec  to  take 
into  account  the  infant  formula  usage 
rates.  To  break  a  tie  between  2  (equally 
low  bids,  FNS  shall  select  the  bidder  to 
be  awarded  the  infant  formula  :»st 
containment  contract  by  a  drav  ing  by 
lot  limited  to  the  bidders  which 
submitted  those  bids. 

(7)  Once  FNS  has  conducted  bid 
selection,  a  State  agency  may  c  ecline  to 
award  the  infant  formula  cost 
containment  contract{s)  only  i '  the  State 
agency  determines  that  to  award  the 
contract(s)  would  not  be  in  thi3  best 
interests  of  its  Program,  takinj;  into 
account  whether  the  national  bid 
solicitation  and  selection  wot  Id  achieve 
a  lower  aggregate  savings. 

(8)  As  soon  as  practicable  a  iter 
selecting  the  winning  bid(s),  T^S  will 
notify  the  affected  State  agen:ies  in 
writing  of  the  bic  results,  incudi'ng  the 
name(s)  of  the  winning  bidd('r(s).  If  a 
State  agency  chooses  to  requ'^st 
approval  to  decline  to  award  the  infant 
formula  cost  containment  coitract(s)  in 
accordance  with  paragraph  (r)(7)  of  this 
section,  it  must  notify  FNS  in  writing, 
signed  by  a  responsible  Stato  agency 
official,  together  with  supporting 
documentation,  by  certified  mail,  return 
receipt  requested  or  by  banc;  delivery 
with  evidence  of  receipt  within  10  days 
of  the  State  agency's  receipt  of  this 
notification  of  bic  results. 

(9)  If  FNS  approves  any  State  agency's 
request  to  decline  to  award  the  infant 
formula  cost  contaiiunent  contract(s)  in 
accordance  with  paragraphs  (r)  (7)  and 
(8)  of  this  section  FNS  sha  1  notify  the 
bidders  of  the  decision.  If  t  ato  or  more 
State  agencies  remain  in  the  group.  FNS 
shall  require  the  bidders  tc  indicate  in 
writing  whether  they  wish  to  withdraw 
or  modify  their  bids  withii  5  days  of 
receipt  of  this  notification.  After 
receiving  this  information  FNS  shall 
again  permit  State  agencie>  to  decline  to 
award  the  infant  formula  <  ost 
containment  contnK:t(s)  in  accordance 
with  paragraphs  (r)  (7)  anc  (8)  of  this 
section.  If  FNS  approves  tiese 
additional  State  agency  requests  to 
decline,  FNS  may  conduc.  a 
resolicitation  of  bids  in  accordance  with 
this  paragraph. 


Dated:  August  30. 1993. 
Christopher  Marlia. 

Acting  Administrator. 
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Agricultural  Marlceting  Service 
7  CFR  Pari  955 

[Docket  No.  FV93-85S-1IFR] 

Vidalia  Onions  Grown  in  Georgia; 
Expenses  and  Assessment  Rate 

AGENCY:  Agricultural  Marketing  Service, 

USDA. 

ACTION:  Interim  final  rule  with  request 

for  comments. 

SUMMARY:  This  interim  final  rule 
authorizes  expenditures  and  establishes 
an  assessment  rate  under  Marketing 
Order  No.  955  for  the  1993-94  fiscal 
period.  Authorization  of  this  budget 
enables  the  Vidalia  Onion  Committee 
(Committee)  to  incur  expenses  that  are 
reasonable  and  necessary  to  administer 
the  program.  Funds  to  administer  this 
program  are  derived  firom  assessments 
on  handlers. 

DATES:  Effective  September  16, 1993, 
through  September  15.  1994.  Comments 
received  by  October  7. 1993,  will  be 
considered  prior  to  issuance  of  a  Hnal 
rule. 

ADDRESSES:  Interested  persons  are 
invited  to  submit  written  comments 
concerning  this  action.  Conunents  must 
be  sent  in  triplicate  to  the  Docket  Clerk, 
Fruit  and  Vegetable  Division.  AMS, 
USDA.  P.O.  Box  96456,  room  2523-S. 
Washington,  DC  20090-6456. 
Comments  should  reference  the  docket 
number  and  the  date  and  page  number 
of  this  issue  of  the  Federal  Register  and 
vnll  be  available  for  public  inspection  in 
the  Office  of  the  Docket  Clerk  during 
regular  business  hours. 
FOR  FtmTHER  INFORMATION  CONTACT.  )ohn 
R.  Toth,  Southeast  Marketing  Field 
Office.  Fruit  and  Vegetable  EHvision. 
AMS,  USDA.  P.O.  Box  2276.  Winter 
Haven.  FL  33883-2276,  telephone  813- 
299-4770,  or  Martha  Sue  Clark. 
Marketing  Order  Administration 
Branch,  Fruit  and  Vegetable  Division, 
AMS.  USDA.  P.O.  Box  96456,  room 
2523-S.  Washington.  DC  20090-6456. 
telephone  202-720-9918. 
SUPPtXMENTARV  INFORMATION:  This  rule 
is  issued  under  Marketing  Agreement 
and  Order  Na  955  |7  CFR  part  955), 
regulating  the  handling  of  Vidalia 
onions  grown  in  Georgia.  The  marketing 
agreement  and  order  are  effective  under 
the  Agricultural  Marketing  Agreement 
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Act  of  1937.  as  amended  |7  U.S.C.  601- 
674|,  hereinafter  referred  to  as  the  Act. 

This  rule  has  been  reviewed  by  the 
Department  of  Agriculture  (Department) 
in  accordance  with  Departmental 
Regulation  1512-1  and  the  criteria 
contained  in  Executive  Order  12291  and 
has  been  determined  to  be  a  "non- 
major"  rule. 

This  interim  final  rule  has  been 
reviewed  under  Executive  Order  12778, 
Gvil  Justice  Reform.  Under  the 
provisions  of  the  marketing  order  now 
in  effect,  Vidalia  onions  are  subject  to 
assessments.  It  is  intended  that  the 
assessment  rate  as  issued  herein  will  be 
applicable  to  all  assessable  onions 
handled  during  the  1993-94  fiscal 
period,  beginning  September  16, 1993, 
through  September  15, 1994.  This 
interim  final  rule  will  not  preempt  any 
State  or  local  laws,  regulations,  or 
policies,  unless  they  present  an 
irreconcilable  conflict  with  this  rule. 

The  Act  provides  that  administrative 
proceedings  must  be  exhausted  before 
parties  may  file  suit  in  court.  Under 
section  608c(15)(A)  of  the  Act,  any 
handler  subject  to  an  order  may  file 
with  the  Secretary  a  petition  stating  that 
the  order,  any  provisions  of  the  order, 
or  any  obligation  imposed  in  connection 
with  the  order  is  not  in  accordance  with 
law  and  requesting  a  modification  of  the 
order  or  to  be  exempted  therefrom.  Such 
handler  is  afforded  the  opportunity  for 
a  hearing  on  the  petition.  After  the 
hearing  the  Secretary  would  rule  on  the 
petition.  The  Act  provides  that  the 
district  court  of  the  United  States  in  any 
district  in  which  the  handler  is  an 
inhabitant,  or  has  his  or  her  principal 
place  of  business,  has  jurisdiction  in 
equity  to  review  the  Secretary's  ruling 
on  the  petition,  provided  a  bill  in  equity 
is  filed  not  later  than  20  days  after  the 
date  of  the  entry  of  the  ruling. 

Pursuant  to  the  requirements  set  forth 
in  the  Regulatory  Flexibility  Act  (RFA), 
the  Administrator  of  the  Agricultural 
Marketing  Service  (AMS)  has 
considered  the  economic  impact  of  this 
rule  on  small  entities. 

The  purpose  of  the  RFA  is  to  fit 
regulatory  actions  to  the  scale  of 
business  subject  to  such  actions  in  order 
that  small  businesses  will  not  be  unduly 
or  disproportionately  burdened. 
Marketing  orders  issued  pursuant  to  the 
Act,  and  the  rules  issued  thereunder,  are 
unique  in  that  they  are  brought  about 
through  group  action  of  essentially 
small  entities  acting  on  their  own 
behalf.  Thus,  both  statutes  have  small 
entity  orientation  and  compatibility. 

There  are  approximately  250 
producers  of  Georgia  Vidalia  onions 
under  this  marketing  order,  and 
approximately  145  handlers.  Small 


agricuhural  producers  have  been 
defined  by  the  Small  Business 
Administration  [13  CFR  121.6011  as 
those  having  annual  receipts  of  less  than 
$500,000,  and  small  agricultural  service 
firms  are  defined  as  those  whose  annual 
receipts  are  less  than  $3,500,000.  The 
majority  of  Vidalia  onion  producers  and 
handlers  may  be  classified  as  small 
entities. 

The  budget  of  expenses  for  the  1993- 
94  fiscal  period  was  prepared  by  the 
Vidalia  Onion  Committee,  the  agency 
responsible  for  local  administration  of 
the  marketing  order,  and  submitted  to 
the  Department  of  Agriculture  for 
approval.  The  members  of  the 
Committee  are  producers  and  handlers 
of  Vidalia  onions.  They  are  familiar 
with  the  Committee's  needs  and  with 
the  costs  of  goods  and  services  in  their 
local  area  and  are  thus  in  a  position  to 
formulate  an  appropriate  budget.  The 
budget  was  formulated  and  discussed  in 
a  public  meeting.  Thus,  all  directly 
affected  persons  have  had  an 
opportunity  to  participate  and  provide 
input. 

The  assessment  rate  recommended  by 
the  Committee  was  derived  by  dividing 
anticipated  expenses  by  expected 
shipments  of  Vidalia  onions.  Because 
that  rate  will  be  applied  to  actual 
shipments,  it  must  be  established  at  a 
rate  that  will  provide  sufficient  income 
to  pay  the  Committee's  expenses. 

The  Committee  met  July  22,  1993,  and 
unanimously  recommended  a  1993-94 
budget  of  $262,950,  $17,278*more  than 
the  previous  year.  Increases  include 
$1,000  for  auto  expenses,  $500  for  dues 
and  subscriptions,  $300  for  office 
supplies,  $700  for  printing,  $500  for 
postage/courier,  $10,000  for  contract 
management,  and  $29,610  for 
marketing,  plus  the  addition  of  $4,500 
for  equipment  purchases,  for  which  no 
funding  was  recommended  last  year. 
These  increases  will  be  partially  offset 
by  decreases  of  $500  for  travel,  $1,200 
for  liability  insurance  and  bond,  $150 
for  interest,  $4,450  for  furniture/ 
equipment  maintenance,  $32  for  office 
overhead,  $1,000  for  committee  member 
expense,  and  $22,500  for  research. 

The  Committee  also  unanimously 
recommended  an  assessment  rate  of 
$0.10  per  50-pound  bag,  the  same  as  last 
year.  "This  rate,  when  applied  to 
anticipated  shipments  of  2,667,500  50- 
pound  bags,  will  yield  $266,750  in 
assessment  income.  This  will  be 
adequate  to  cover  budgeted  expenses. 
Funds  in  the  Committee's  authorized 
reserve  at  the  beginning  of  the  1993-94 
fiscal  period,  estimated  at  $138,274,  will 
be  within  the  maximum  permitted  by 
the  order  of  three  fiscal  periods' 
expenses. 


.   While  this  action  will  impose  some 
additional  costs  on  handlers,  the  costs 
are  in  the  form  of  uniform  assessments 
on  handlers.  Some  of  the  additional 
costs  may  be  passed  on  to  producers. 
However,  these  costs  will  be  offset  by 
the  benefits  derived  by  the  operation  of 
the  marketing  order.  Therefore,  the 
Administrator  of  the  AMS  has 
determined  that  this  action  will  not 
have  a  significant  economic  impact  on 
a  substantial  number  of  small  entities. 

After  consideration  of  all  relevant 
matter  presented,  including  the 
information  and  recommendations 
submitted  by  the  Committee  and  other 
available  information,  it  is  hereby  found 
that  this  rule,  as  hereinafter  set  forth, 
will  tend  to  effectuate  the  declared 
policy  of  the  Act. 

Pursuant  to  5  U.S.C.  553,  it  is  also 
found  and  determined  upon  good  cause 
that  it  is  impracticable,  unnecessary, 
and  contrary  to  the  public  interest  to 
give  preliminary  notice  prior  to  putting 
this  rule  into  effect  and  that  good  cause 
exists  for  not  postponing  the  effective 
date  of  this  action  until  30  days  after 
publication  in  the  Federal  Register 
because:  (1)  The  Committee  needs  to 
have  sufficient  funds  to  pay  its  expenses 
which  are  incurred  on  a  continuous 
basis;  (2)  the  fiscal  period  begins  on 
September  16, 1993,  and  the  marketing 
order  requires  that  the  rate  of 
assessment  for  the  fiscal  period  apply  to 
all  assessable  onions  handled  during  the 
fiscal  period;  (3)  handlers  are  aware  of 
this  action  which  was  unanimously 
recommended  by  the  Committee  at  a 
public  meeting  and  is  similar  to  other 
budget  actions  issued  in  past  years;  and 
(4)  this  interim  final  rule  provides  a  30- 
day  comment  period,  and  all  comments 
timely  received  will  be  considered  prior 
to  finalization  of  this  action. 

List  of  Subjects  in  7  CFR  Part  955 

Marketing  agreements,  Onions, 
Reporting  and  recordkeeping 
requirements. 

For  the  reasons  set  forth  in  the 
preamble,  7  CFR  part  955  is  amended  as 
follows: 

PART  955— VIDAUA  ONIONS  GROWN 
IN  GEORGIA 

1.  The  authority  citation  for  7  CFR 
part  955  is  revised  to  read  as  follows: 

Authority:  7  U.S.C.  601-674. 

2.  A  new  §955.206  is  added  to  read 
as  follows: 

This  section  will  not  appear  in  the 
Code  of  Federal  Regulations. 

S  955.206    Expenses  snd  assessment  rat*. 

Expenses  of  $262,950  by  the  Vidalia 
Onion  Committee  are  authorized,  and 
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an  assessmeat  rate  of  $0.10  per  50- 
pound  bag  of  Vidalia  onions  is 
established  for  the  fiscal  period  ending 
September  15. 1994.  Unexpended  funds 
may  be  carried  over  as  a  reserve. 

Dated:  August  31. 1993. 
Koiwrt  C  Kocnvy. 

Deputy  Director.  Frvit  and  Vegetabh  Division. 
IFR  Doc  93-21695  Filed  9-3-93;  8:45  am) 
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7  CFR  Parts  M6. 947. 948, 953.  958, 
and  982 

(Dockat  Na  FV93-M6-1FtR.  FV93-047- 
3FIR,  FV9»-048-1FIR,  FV93-948-2FIR. 
FV93-863-1FIR.  FV93-95&-1FIR.  FV93-982- 
1FIR1 

Expenaes  and  Assessment  Rates  for 
Spedfied  Marlceting  Orders 

AGENCY:  Agricultural  Marketing  Service. 

USDA. 

action:  Final  rule. 

SUMMARY:  The  Department  of 
Agriculture  (Department)  is  adopting  as 
a  final  rule,  without  change,  the 
provisions  of  seven  interim  final  rules 
that  authorized  expenditures  and 
established  assessment  rates  under 
Marketing  Orders  946.  947.  948.  953. 
958.  and  962  for  the  1993-94  fiscal 
period.  Authorization  of  these  budgets 
enables  the  State  of  Washington  Potato 
Committee,  the  Oregon-California  Potato 
Committee,  the  Colorado  Potato 
Administrative  Committee,  San  Luis 
Valley  Office  (Area  D),  the  Colorado 
Potato  Administrative  Committee. 
Northern  Colorado  Office  (Area  lU).  the 
Southeastern  Potato  Committee,  the 
Idaho-Eastern  Oregon  Onion  Committee, 
and  the  Filbert/Hazehiut  Marketing 
Board  (Committees  and  Board)  to  incur 
expenses  that  are  reasonable  and 
necessary  to  administer  the  programs. 
Funds  to  administer  these  programs  are 
derived  from  assessments  on  handlers. 
EFFECTIVE  DATE:  June  1. 1993.  through 
May  31. 1994  (§953.250).  July  1, 1993. 
through  June  30. 1994  (§946.246. 
§  947.244.  §  948.209,  §  958.237,  and 
§  982.338).  and  September  1. 1993. 
through  August  31. 1994  (§948.210). 
FOR  FURTHER  MFORMATKM  CONTACT: 
Dennis  L.  West  (M.O.'s  946  and  948). 
Robert  J.  Curry  (M.O.  958).  and  Teresa 
L.  Hutchinson  (M.O.*s  947  and  982). 
Northwest  Marketing  Field  Office.  Fruit 
and  Vegetable  Division.  AMS.  USDA. 
Green-Wyatt  Federal  Building,  room 
369. 1220  Southwest  Third  Avenue, 
Portland.  OR  97204.  telephone  503- 
326-2724:  or  Martha  Sue  Qark. 
Marketing  Order  Administration 
Branch,  Fruit  and  Vegetable  Division. 


AMS.  USDA.  P.O.  Box  96456.  room 
2S23-S.  Washington.  DC  2(090-6456. 
telephone  202-720-9918. 
SM>Pl.EMENTARV  MFOfMATK»l:  This  rule 
is  effective  under  Marketin,",  Agreement 
No.  113  and  Order  No.  946  both  as 
amended  (7  CFR  part  946).  regulating 
the  handling  of  Irish  potatc^s  grown  in 
Washington;  Marketing  Ag  eement  No. 
114  and  Order  No.  947.  boti  as 
amended  (7  CFR  part  947),  regulating 
the  handling  of  Irish  potatces  grown  in 
Oregon-California;  Marketing 
Agreement  No.  97  and  Ord^r  No.  948. 
both  as  antended  (7  CFR  pr rt  948). 
regulating  the  handling  of  !rish  potatoes 
grown  in  Colorado;  Market -ng 
Agreement  No.  104  and  Order  No.  953. 
both  as  amended  (7  CFR  p;  rt  953). 
regulating  the  handling  of  rish  potatoes 
grown  in  Southeastern  Sta'  es  (Virginia 
and  North  Carolina);  Marketing 
Agreement  No.  130  and  Order  No.  958. 
both  as  amended  (7  CFR  p;  rt  958). 
regulating  the  handling  of  anions  grown 
in  designated  counties  of  Idaho  and 
Malheur  County,  Oregon;  <  nd  Marketing 
Agreement  and  Order  No.  ^82.  both  as 
amended  (7  CFR  part  982)  regulating 
the  handling  of  filberts/ha  %lnuts  grov«m 
in  Oregon  and  Washingtor .  The 
marketing  agreements  and  orders  are 
effective  under  the  Agricu  tural 
Marketing  Agreement  Act  of  1937,  as 
amended  (7  U.S.C.  601-674),  hereinafter 
referred  to  as  the  Act. 

This  rule  has  been  -eviewed  by  the 
Department  in  accordance  with 
Departmental  Regulation  '  512-1  and 
the  criteria  contained  in  Executive 
Order  12291  and  has  been  determined 
to  be  a  "non-major"  rule. 

This  rule  has  been  reviewed  under 
Executive  Order  12778.  Civil  Justice 
Reform.  Under  the  marketing  order 
provisions  now  in  effect,  Irish  potatoes, 
onions,  and  filberts/hazelnuts  are 
subject  to  assessments.  It  i  s  intended 
that  the  assessment  rates  rs  issued 
herein  will  be  applicable '  o  all 
assessable  Southeastern  pDtatoes 
handled  during  the  1993-94  fiscal 
period,  which  began  June  1, 1993. 
through  May  31. 1994,  all  assessable 
Washington.  Oregon-California,  and 
Colorado  Area  III  potatoef ,  assessable 
onions,  and  all  assessable  filberts/ 
hazelnuts  handled  during  the  1993-94 
fiscal  period,  which  begar  July  1, 1993. 
through  June  30, 1994.  and  all 
assessable  Colorado  Area  II  potatoes 
handled  during  the  1993-94  fiscal 
period,  which  begins  Sep  ember  1. 
1993,  through  August  31,  1994.  This 
rule  will  not  preempt  any  State  or  local 
laws,  regulations,  or  policies,  unless 
they  present  an  irreconcilable  conflict 
with  this  rule. 


The  Act  provides  that  administrative 
proceedings  must  be  exhausted  before 
parties  may  file  suit  in  court.  Under 
section  608c(15)(A)  of  the  Act,  any 
handler  subject  to  an  order  may  file 
with  the  Secretary  a  petition  stating  that 
the  order,  any  provision  of  the  order,  or 
any  obligation  imposed  in  connection 
with  the  order  is  not  in  accordance  with 
law  and  requesting  a  modification  of  the 
order  or  to  be  exempted  therefrom.  A 
handler  is  afforded  the  opportunity  for 
a  hearing  on  the  petition.  After  the 
hearing  the  Secretary  would  rule  on  the 
petition.  The  Act  provides  that  the 
district  court  of  the  United  States  in  any 
district  in  which  the  handler  is  an 
inhabitant,  or  has  his  or  her  princiftai 
place  of  business,  has  jurisdiction  in 
equity  to  review  the  Secretary's  ruling 
on  the  petition,  provided  a  bill  in  equity 
is  filed  not  later  than  20  days  after  the 
date  of  the  entry  of  the  ruling. 

Pursuant  to  requirements  set  forth  in 
the  Regulatory  Flexibility  Act  (RFA).  the 
Administrator  of  the  Agricultural 
Marketing  Service  (AMS)  has 
considered  the  economic  impact  of  this 
rule  on  small  entities. 

The  purpose  of  the  RFA  is  to  fit 
regulatory  actions  to  the  scale  of 
business  subject  to  such  actions  in  order 
that  small  businesses  will  not  be  unduly 
or  disproportionately  burdened. 
Marketing  orders  issued  pursuant  to  the 
Act,  and  the  rules  issued  thereunder,  are 
unique  in  that  they  are  brought  about 
through  group  action  of  essentially 
small  entities  acting  on  their  own 
behalf.  Thus,  both  statutes  have  small 
entity  orientation  and  compatibility. 

There  are  approximately  450 
producers  of  Washington  potatoes  under 
Marketing  Order  No.  946.  and 
approximately  35  handlers.  There  are 
approximately  550  producers  of  Oregon- 
California  |>otatoes  under  Marketing 
Order  No.  947.  and  approximately  40 
handlers.  There  are  approximately  285 
producers  of  Colorado  Area  n  potatoes 
under  Marketing  Order  No.  948.  and 
approximately  118  handlers.  There  are 
approximately  85  producers  of  Colorado 
Area  ID  potatoes  under  Marketing  Order 
No.  948.  and  approximately  15 
handlers.  There  are  approximately  150 
producers  of  Southeastern  potatoes 
under  Marketing  Order  No.  953.  and 
approximately  60  handlers.  There  are 
approximately  450  producers  of  Idaho- 
Eastern  Oregon  onions  under  Marketing 
Order  No.  958.  and  approximately  35 
handlers.  Also,  there  are  approximately 
950  producers  of  Oregon  and 
Washington  filberts/hazelnuts  under 
Marketing  Order  No.  982.  and 
approximately  20  handlers.  Small 
agricultural  producers  have  been 
defined  by  the  Small  Business 
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Administration  (13  CFR  121.601)  as 
those  having  annual  receipts  of  less  than 
$500,000.  and  small  agricultural  service 
firms  are  defined  as  those  whose  annual 
receipts  are  less  than  $3,500,000.  The 
majority  of  the  producers  and  handlers 
may  be  classified  as  small  entities. 

The  budgets  of  expenses  for  the  1993- 
94  fiscal  period  were  prepared  by  the 
State  of  Washington  Potato  Committee, 
the  Oregon-California  Potato  Committee, 
the  Colorado  Potato  Administrative 
Committee,  San  Luis  Valley  Office  (Area 
n).  the  Colorado  Potato  Administrative 
Committee,  Northern  Colorado  Office 
(Area  III),  the  Southeastern  Potato 
Committee,  the  Idaho-Eastern  Oregon 
Onion  Committee,  and  the  Filbert/ 
Hazelnut  Marketing  Board,  the  agencies 
responsible  for  local  administration  of 
the  orders,  and  submitted  to  the 
Department  for  approval.  The  members 
of  these  Committees  and  Board  are 
producers  and  handlers  of  Washington 
potatoes,  Oregon-California  potatoes, 
Colorado  Area  n  and  Area  III  potatoes, 
Southeastern  potatoes,  Idaho-Eastern 
Oregon  onions,  and  Oregon-Washington 
filberts/hazelnuts.  They  are  familiar 
with  the  Committees'  and  Board's  needs 
and  with  the  costs  for  goods  and 
services  in  their  local  areas  and  are  thus 
in  a  position  to  formulate  appropriate 
budgets.  The  budgets  were  formulated 
and  discussed  in  public  meetings  and  a 
mail  ballot.  Thus,  all  directly  affected 
persons  have  had  an  opportunity  to 
participate  and  provide  input. 

The  assessment  rates  recommended 
by  the  Committees  and  Board  were 
derived  by  dividing  anticipated 
expenses  by  ex{>ected  shipments  of  Irish 
potatoes,  onions,  and  filberts/hazelnuts. 
Because  these  rates  will  be  applied  to 
actual  shipments,  they  must  be 
established  at  rates  that  will  provide 
sufficient  income  to  pay  the 
Committees'  and  Board's  expenses. 

The  State  of  Washington  Potato 
Committee  met  February  4, 1993,  and 
unanimously  recommended  a  1993-94 
budget  of  $38,100,  the  same  as  the 
previous  year.  The  Committee  also 
unanimously  recommended  an 
assessment  rate  of  $0,005  per 
hundredweight,  the  same  as  last  season. 
This  rate,  when  applied  to  anticipated 
shipments  of  6  million  hundredweight, 
will  yield  $30,000  in  assessment 
income.  This,  along  with  $8,100  from 
the  Committee's  authorized  reserve  will 
be  adequate  to  cover  budgeted  expenses. 
Funds  in  the  reserve  at  the  beginning  of 
the  1993-94  fiscal  period,  estimated  at 
$25,667,  were  within  the  maximum 
permitted  by  the  order  of  two  fiscal 
periods'  expenses. 

An  increase  in  the  1993-94  budget  of 
$500  for  salary  expense  (manager's   ' 


retirement  and  health  benefits)  will  be 
offset  by  a  decrease  of  $500  in  the 
Committee  member  expense  category 
(Committee  member  travel  and  lodging). 
Other  major  expense  items  include 
manager's  salary,  compliance  audits, 
Committee  member  compensation  for 
meeting  attendance,  Washington  Potato 
Commission  contract  fees,  postage, 
surveillance  inspection,  and  office 
supplies.  The  Commission  provides 
certain  services  to  the  Committee  as 
specified  in  a  memorandum  of 
understanding. 

The  Oregon-California  Potato 
Committee  met  March  10, 1993,  and 
unanimously  recommended  a  1993-94 
budget  of  $43,600,  $1,150  less  than  the 
previous  year.  Major  expense  items 
include  (Oregon  Potato  Commission 
contract  agreement,  annual  report. 
Committee  compensation.  Committee 
expense,  inspection  fees,  investigation 
and  compliance,  staff  travel,  office 
supplies,  postage,  and  telephone.  The 
Commission  provides  certain  services  to 
the  Committee  as  specified  in  a 
memorandum  of  understanding. 

The  Committee  also  unanimously 
recommended  an  assessment  rate  of 
$0,005  per  hundredweight,  the  same  as 
last  season.  This  rate,  when  applied  to 
anticipated  shipments  of  7,425,000 
hundredweight,  will  yield  $37,125  in 
assessment  income.  Thi$.  along  with 
$6,475  from  the  Committee's  authorized 
reserve,  will  be  adequate  to  cover 
budgeted  expenses.  Funds  in  the  reserve 
at  the  beginning  of  the  1993-94  fiscal 
period,  estimated  at  $10,500,  were 
within  the  maximum  permitted  by  the 
order  of  one  fiscal  period's  expenses. 

The  Colorado  Potato  Administrative 
Committee,  San  Luis  Valley  Office  (Area 
II)  met  on  May  20, 1993,  and 
unanimously  recommended  a  1993-94 
budget  of  $59,106,  which  is  $1,866  more 
than  the  previous  year.  This  increase  of 
$1,866  is  for  staff  salaries,  and  is  the 
only  change  from  the  1992-93  approved 
budget. 

The  Committee  also  unanimously 
recommended  an  assessment  rate  of 
$0.0036  p>er  hundredweight,  the  same  as 
last  season.  This  rate,  when  applied  to 
anticipated  potato  shipments  of 
12,250,000  hundredweight,  will  yield 
$47,700  in  assessment  income.  This, 
along  with  $11,406  from  the 
Committee's  authorized  reserve,  will  be 
adequate  to  cover  budgeted  expenses. 
Funds  of  $83,437  in  the  Committee's 
authorized  reserve  at  the  beginning  of 
the  1992-93  fiscal  period  were  within 
the  maximum  permitted  by  the  order  of 
two  fiscal  periods'  expenses. 

The  Colorado  Potato  Administrative 
Committee,  Northern  Colorado  Office 
(Area  III)  met  on  April  9, 1993,  and 


unanimously  recommended  a  1993-94 
budget  of  $16,851,  $1,717  more  than  the 
previous  year.  Increases  in  the  Federal 
portion  of  the  administrative  budget 
include  $1,200  for  salary  expenses,  $150 
for  office  equipment,  $125  for 
Committee  expenses,  $150  for  utilities 
and  telephone,  and  $92  in  additional 
payroll  taxes. 

The  Committee  also  unanimously 
recommended  an  assessment  rate  of 
$0.02  per  hundredweight,  the  same  as 
last  season.  This  rate,  when  applied  to 
anticipated  potato  shipments  of 
1,086,000  hundredweight,  will  yield 
$21,720  in  assessment  income,  which  is 
adequate  to  cover  budgeted  expenses. 
Funds  in  the  reserve  at  the  end  of  the 
1993-94  fiscal  period,  estimated  at 
$20,126,  will  be  within  the  maximum 
permitted  by  the  order  of  two  fiscal 
periods'  expenses. 

In  Colorado,  both  a  State  and  a 
Federal  marketing  order  operate 
simultaneously.  The  State  order 
authorizes  promotion,  including  paid 
advertising,  which  the  Federal  order 
does  not.  All  expenses  in  this  category 
are  financed  under  the  State  order.  The 
jointly  operated  programs  consume 
about  equal  administrative  time  and  the 
two  orders  continue  to  split 
administrative  costs  equally. 

The  Southeastern  Potato  Committee 
met  April  21, 1993,  and  unanimously 
recommended  a  1993-94  budget  of 
$11, (KX),  the  same  as  last  year.  Major 
expense  items  include  Committee  staff 
salaries  and  travel  expenses. 

The  Committee  also  recommended  an 
assessment  rate  of  $0.01  per 
hundredweight,  $0.0050  more  than  last 
season's  rate.  As  planting  for  the  1993- 
94  crop  season  had  not  been  completed, 
the  Committee  based  its  estimate  of 
production  on  the  1993-94  crop  season. 
1,488.000  hundredweight.  The  $12,426 
reserve  will  be  adequate  to  cover  the 
expenses  incurred.  Funds  remaining  at 
the  end  of  the  1992-93  fiscal  period 
were  within  the  maximum  permitted  by 
the  order  of  one  fiscal  period's 
expenses. 

The  Idaho-Eastern  Oregon  Onion 
Committee  met  on  March  23. 1993,  and 
unanimously  recommended  a  1993-94 
budget  of  $1,030,200.  $75,888  more  than 
the  previous  year.  Increases  include 
$l,0un  for  Committee  expenses,  $31,433 
for  salary  expenses,  $18,455  for  travel 
and  office  expenses.  $1,000  for  research, 
$19,000  for  promotion  and  advertising, 
and  $5,000  for  contingency. 

The  Committee  also  unanimously 
recommended  an  assessment  rate  of 
$0.10  per  hundredweight,  $0.01  less 
than  last  season.  This  rate,  when 
applied  to  anticipated  shipments  of 
8,000,000  hundredweight,  will  yield 
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$600,000  in  assessment  income.  This, 
along  with  $40,000  in  interest  income 
and  $190,200  from  the  Committee's 
authorized  reserve,  will  be  adequate  to 
cover  budded  expenses.  Funds  in  the 
reser/e  at  the  end  of  the  1993-94  fiscal 
period,  estimated  at  $850,000.  will  be 
within  the  maximum  permitted  by  the 
order  of  one  fiscal  period's  expenses. 

In  a  mail  vote  conducted  the  week  of 
March  15. 1993,  the  Filbert/Hazelnut 
Marketing  Board  unanimously 
recommended  a  1993-94  budget  of 
$409,795.  $22,190  more  than  the 
previous  year.  The  major  budget  item  is 
$220,000  for  the  Board  s  promotion 
program  to  maintain  and  expand 
markets  for  filberts/hazelnuts.  This  is 
$20,000  more  than  budgeted  last  year. 
Other  increases  include  $1 ,900  for 
personal  services.  $20  for  printing  and 
publishing.  $70  for  rent.  $500  for 
auditing.  $150  for  office  supplies,  and 
$1,400  for  equipment.  These  increases 
will  be  partially  offset  by  decreases  of 
$250  for  postage.  $100  for  office 
maintenance.  $500  for  computer 
services,  and  $1,000  for  research. 

The  Board  also  unanimously 
recommended  an  assessment  rate  of 
$14.00  per  ton.  the  same  as  last  year. 
This  rate,  when  applied  to  anticipated 
shipments  of  27.000  tons,  will  yield 
$378,000  in  assessment  income.  This, 
along  with  $7,000  in  interest  income 
and  $24,795  from  the  Board's 
authorized  reserve,  will  be  adequate  to 
cover  budgeted  expenses.  Funds  in  the 
reserve  at  the  beginning  of  the  1993-94 
marketing  year,  estimated  at  $264,665. 
were  within  the  maximum  permitted  by 
the  order  of  one  marketing  year's 
expenses. 

The  interim  final  rules  were 
published  in  the  Federal  Register  on 
[une  11, 1993,  for  7  CFR  part  946  (58  FR 
32592);  7  CFR  part  958  (58  FR  32594); 
and  7  CFR  part  982  (58  FR  32595);  on 
June  15, 1993.  for  7  CFR  part  948  (Area 
III)  (58  FR  33019):  and  on  June  21. 1993. 
for  7  CFR  part  947  (58  FR  33760);  and 
7  CFR  part  948  (Area  II)  (58  FR  33762). 
and  on  June  29. 1993.  for  7  CFR  part  953 
(58  FR  34692).  Those  mles  added 
§946.246.  §947.244,  §948.210. 
§  948.209,  §  953.250.  §  958.237.  and 
§  982.338.  authorized  expenses,  and 
established  assessment  rates  for  the 
Committees  and  Board.  Those  rules 
provided  that  interested  persons  could 
file  comments  through  July  12. 1993.  for 
7  CFR  parts  946,  938.  and  982.  through 
July  15, 1993.  for  7  CFR  part  948  (Area 
III),  through  July  21, 1993,  for  7  CFR 
parts  947  and  948  (Area  U).  and  through 
July  29, 1993,  for  7  CFR  part  953.  No 
comments  were  received. 

While  this  action  will  impose  some 
additional  costs  on  handlers,  the  costs 


are  in  the  form  of  unifonr.  assessments 
on  handlers.  Some  of  the  additional 
costs  may  be  passed  on  to  producers. 
However,  these  costs  will  be  offset  by 
the  benefits  derived  by  th^  operation  of 
the  marketing  order.  Therefore,  the 
Administrator  of  the  AM5-  has 
determined  that  this  acticn  will  not 
have  a  significant  econon  ic  impact  on 
a  substantial  number  of  small  entities. 

It  is  found  that  the  sp>ecified  expenses 
for  the  marketing  orders  covered  in  this 
rulemaking  are  reasonabl  j  and  likely  to 
be  incurred  and  that  s  jch  expenses  and 
the  specified  assessment  -ates  to  cover 
such  expenses  will  tend  to  efTectuate  the 
declared  policy  of  the  Ac  . 

It  is  further  found  that  ;ood  cause 
exists  for  not  postponing  the  effective 
date  of  this  action  until  33  days  after 
publication  in  the  Federal  Register  (5 
U.S.C.  553)  because  the  C  ommittees  and 
Board  need  to  have  sufficient  funds  to 
pay  their  expenses  which  are  incurred 
on  a  continuous  basis.  Tl  e  1993-94 
fiscal  jjeriods  began  on  Ji  ne  1. 1993.  for 
Southeastern  potatoes.  July  1. 1993,  for 
Washington  potatoes,  Oregon-California 
potatoes.  Colorado  Area  !II  potatoes. 
Idaho-Eastern  Oregon  on  ons,  and 
Oregon  and  Washington  llberts/ 
hazelnuts,  and  on  Septeriber  1.  1993. 
for  Colorado  Area  II  pota  oes.  The 
marketing  orders  require  that  the  rates 
of  assessment  for  the  fiscil  periods 
apply  to  all  assessable  Iri  ;h  pxjtatoes, 
onions,  and  filberts/h&ze  nuts  handled 
during  the  fiscal  periods.  In  addition, 
handlers  are  aware  of  "iie  se  actions 
which  were  recommendfd  by  the 
Committees  at  public  ntie  ;tings  and  by 
the  Filbert/Hazelnut  Marketing  Board  in 
a  mail  vote  and  publishei  in  the 
Federal  Register  as  inter  m  final  rules. 
No  comments  were  recei  ^ed  concerning 
the  seven  interim  final  n.  les  that  are 
adopted  in  this  action  as  a  final  rule 
without  change. 

List  of  Subjects 

7  CFR  Parts  946.  947.  948.  and  953 

Marketing  agreements.  Potatoes, 
Reporting  and  recordkeeping 
requirements. 

7  CFR  Part  958 

Marketing  agreements.  Onions. 
Reporting  and  recordkeej)ing 
requirements. 

7  CFR  Part  98€ 

Filberts.  Hazelnuts.  Mf  rketing 
agreements.  Nuts.  Report  ng  and 
recordkeeping  u-nuirements. 

For  the  reasons  set  fort  i  in  the 
preamble,  7  CFR  parts  943.  947.  948. 
953. 958.  and  982  are  amended  as 
follows: 


1.  The  authority  citation  for  7  CFR 
parts  946.  947,  948,  953.  958,  and  982 
is  revised  to  read  as  follows: 

Authority:  7  U.S.C.  601-674. 
Ncrte:  These  sections  will  not  appear  in  the 
dnnuai  Code  of  Federal  Regulations. 

PART  94&-IRISH  POTATOES  GROWN 
IN  WASHINGTON 

2.  For  the  reasons  set  forth  in  the 
preamble,  the  interim  final  rale  adding 
§  946.246  which  was  published  in  the 
Federal  Register  (58  FR  32592,  June  11. 
1993).  is  adopted  as  a  final  rule  without 
change. 

PART  947— IRISH  POTATOES  GROWN 
IN  MOOOC  AND  SISKIYOU  COUNTIES, 
CA.  AND  IN  ALL  COUNTIES  IN 
OREGON,  EXCEPT  MALHEUR 
COUNTY 

3.  For  the  reasons  set  forth  in  the 
preamble,  the  interim  final  rule  adding 
§947.244  which  was  published  in  the 
Federal  Register  (58  FR  33760.  June  21. 
1993).  is  adopted  as  a  final  rule  without 
change. 

PART  94&— IRtSH  POTATOES  GROV/N 
IN  COLORADO 

4.  For  the  reasons  set  forth  in  the 
preamble,  the  interim  final  rule  adding 
§  948.209  which  was  published  in  the 
Federal  Register  (58  FR  33019.  June  15. 
1993).  is  adopted  as  a  final  rule  without 
change. 

5.  For  the  reasons  set  forth  in  the 
preamble,  the  interim  final  rule  adding 
§948.210  which  was  published  in  the 
Federal  Register  (58  FR  33762,  June  21. 
1993),  is  adopted  as  a  final  rule  without 
change. 

PART  95a-4RISH  POTATOES  GROWN 
IN  SOUTHEASTERN  STATES 

6.  For  the  reasons  set  forth  in  the 
preamble,  the  interim  final  rule  adding 
§  953.250  which  wns  published  in  the 
Federal  Register  (58  FR  34692.  June  29. 
1993).  is  adopted  as  a  final  rule  without 
change. 

PART  958-ONiONS  GROWN  IN 
CERTAIN  DESIGNATED  COUNTIES  IN 
IDAHO  AND  MALHEUR  COUNTY.  OR 

7.  For  the  reasons  set  forth  in  the 
preamble,  the  interim  final  rule  adding 
§  958.237  which  was  published  in  the 
Federal  Register  (58  FR  32594.  June  11. 
1993),  is  adopted  as  a  final  rule  without 
change. 
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PART  982— FILBERTS/HAZELNUTS 
GROWN  IN  OREGON  AND 
WASHINGTON 

8.  For  the  reasons  set  forth  in  the 
preamble,  the  interim  final  rule  adding 
§982.338  which  was  published  in  the 
Federal  Register  (58  FR  32595,  June  11. 
1993).  is  adopted  as  a  final  rule  without 
chanj^e. 

Dated:  August  31.1993. 
Robert  C  Keeney. 

Deputy  Director.  Frvit  and  Vegetable  Division. 
|FK  Doc.  93-21697  Filed  9-3-93;  8:45  am) 

BH.LMC  COM  3410-02-P 


7  CFR  Part  989 

[FV93-889-1FR] 

Raisins  Produced  From  Grapes  Grown 
in  California;  Final  Free  and  Reserve 
Percentages  for  the  1992-93  Crop  Year 
for  Natural  (Sun-Ohed)  Seedless 
Raisins 

AGENCY:  Agricultural  Marketing  Service. 

USDA. 

ACTION:  Final  rule. 

summary:  The  Department  of 
Agriculture  (Department)  is  adopting  as 
a  final  rule,  without  modification,  the 
provisions  of  an  interim  final  rule 
which  established  final  free  and  reserve 
percentages  for  Natural  (sun-dried) 
Seedless  (NS)  raisins  from  California's 
1992-93  raisin  crop.  The  percentages 
are  71  percent  free  and  29  percent 
reserve.  The  1992-93  crop  year  began 
August  1. 1992.  These  percentages 
helped  stabilize  supplies  and  prices  and 
helped  counter  the  destabilizing  effects 
of  the  burdensome  oversupply  situation 
facing  the  raisin  industry.  This  action 
was  unanimously  recommended  by  the 
Raisin  Administrative  Committee 
(Committee),  which  is  responsible  for 
local  administration  of  the  Federal 
marketing  order  regulating  the  handling 
of  raisins  produced  from  grapes  grown 
in  California. 

EFFECTIVE  DATE:  October  7. 1993. 
FOR  FURTHER  INFORMATION  CONTACT: 
Richard  Van  Diest,  Marketing  Specialist. 
California  Marketing  Field  Office,  Fruit 
and  Vegetable  Division.  AMS.  USDA. 
2202  Monterey  Street.  Suite  102B, 
Fresno,  California  93721;  telephone: 
(209)  487-5901,  or  FAX:  (209)  487- 
5906;  or  Richard  Lower.  Marketing 
Sp>ecialist.  Marketing  Order 
Administration  Branch.  Fruit  and 
Vegetable  Division,  AMS.  USDA.  room 
2523-S.  P.O.  Box  96456,  Washington. 
DC  20090-6456;  telephone:  (202)  720- 
2020.  or  FAX:  (202)  720-5698. 


SUPPLEMENTARY  INFORMATION:  This  final 

rule  is  issued  under  marketing 
agreement  and  Order  No.  989  (7  CFR 
part  989).  both  as  amended,  regulating 
the  handling  of  raisins  produced  from 
grapes  grown  in  California,  hereinafter 
referred  to  as  the  "order."  The  order  is 
effective  under  the  Agricuhural 
Marketing  Agreement  Act  of  1937.  as 
amended  (7  U.S.C.  601-674).  hereinafter 
referred  to  as  the  "Act." 

This  final  rule  has  been  reviewed  by 
the  Department  in  accordance  with 
Departmental  Regulation  1512-1  and 
the  criteria  contained  in  Executive 
Order  12291  and  has  been  determined 
to  be  a  "non-major"  rule. 

This  final  rule  has  been  reviewed 
under  Executive  Order  12778.  Civil 
lustice  Reform.  Under  the  marketing 
order  provisions  now  in  effect,  final  free 
and  reserve  percentages  may  be 
established  for  raisins  acquired  by 
handlers  during  the  crop  year.  This 
action  finalizes  final  free  and  reserve 
percentages  for  NS  raisins  for  the  1992- 
93  crop  year,  beginning  August  1. 1992. 
through  July  31. 1993.  This  final  rule 
will  not  preempt  any  State  or  local  laws, 
regulations,  or  policies,  unless  they 
present  an  irreconcilable  conflict  with 
this  rule. 

The  Act  provides  that  administrative 
proceedings  must  be  exhausted  before 
parties  may  file  suit  in  court.  Under 
section  608c(15)(A)  of  the  Act.  any 
handler  subject  to  an  order  may  file 
with  the  Secretary  a  petition  stating  that 
the  order,  any  provision  of  the  order,  or 
any  obligation  imposed  in  cofinection 
with  the  order  is  not  in  accordance  with 
law  and  requesting  a  modification  of  the 
order  or  to  be  exempt  therefrom.  Such 
handler  is  afforded  the  opportunity  for 
a  hearing  on  the  petition.  After  the 
hearing,  the  Secretary  would  rule  on  the 
petition.  The  Act  provides  that  the 
district  court  of  the  United  States  in  any 
district  in  which  the  handler  is  an 
inhabitant,  or  has  his/her  principal 
place  of  business,  has  jurisdiction  in 
equity  to  review  the  Secretary's  ruling 
on  the  petition,  provided  a  bill  in  equity 
is  filed  not  later  than  20  days  after  the 
date  of  the  entry  of  the  ruling. 

Pursuant  to  requirements  set  forth  in 
the  Regulatory  Flexibility  Act  (RFA),  the 
Administrator  of  the  Agricuhural 
Marketing  Service  (AMS)  has 
con.sidered  the  economic  impact  of  this 
action  on  small  entities. 

The  purpose  of  the  RFA  is  to  fit 
regulatory  actions  to  the  scale  of 
business  subject  to  such  actions  in  order 
that  small  businesses  will  not  be  unduly 
or  disproportionately  burdened. 
Marketing  orders  issued  pursuant  to  the 
Act.  and  rules  issued  thereunder,  are 
unique  in  that  they  are  brought  about 


through  group  action  of  essentially 
small  entities  acting  on  their  own 
behalf.  Thus,  both  statutes  have  small 
entity  orientation  and  compatibility. 

There  are  approximately  25  handlers 
of  California  raisins  who  are  subject  to 
regulation  under  the  raisin  marketing 
order,  and  approximately  5,000 
producers  in  the  regulated  area.  Small 
agricultural  service  firms  are  defined  as 
those  whose  annual  receipts  are  less 
than  $3,500,000,  and  small  agricultural 
producers  have  been  defined  by  the 
Small  Business  Administration  (13  CFR 
121.601)  as  those  having  annual  receipts 
of  less  than  $500,000.  A  minority  of 
handlers  of  California  raisins  and  a 
majority  of  producers  may  be  classified 
as  small  entities. 

The  interim  final  rule  was  issued  on 
June  3, 1993.  and  published  in  the 
Federal  Register  (58  FR  32591,  June  11. 
1993).  with  an  effective  date  of  June  11. 
1993.  That  rule  added  section  989.245 
to  the  rules  and  regulations  in  effect 
under  the  marketing  order.  That  rule 
provided  a  30-day  comment  period  . 
which  ended  July  12,  1993.  No 
comments  were  received. 

The  order  prescribes  procedures  for 
computing  trade  demands  and 
preliminary  and  final  percentages  that 
establish  the  amount  of  raisins  that  can 
be  marketed  throughout  the  season.  The 
regulations  apply  to  all  handlers  of 
California  raisins.  Raisins  in  the  free 
percentage  category  may  be  shipped 
immediately  to  any  market,  while 
reserve  raisins  must  be  held  by  handlers 
in  a  reserve  pool  for  the  account  of  the 
Committee,  which  is  responsible  for 
local  administration  of  the  order.  Under 
the  order,  reserve  raisins  may  be:  Sold 
at  a  later  date  by  the  Committee  to 
handlers  for  free  use;  used  in  diversion 
programs;  exported  to  authorized 
countries;  carried  over  as  a  hedge 
against  a  short  crop  the  following  year, 
or  disposed  of  in  other  outlets 
noncompetitive  with  those  for  free 
tonnage  raisins. 

While  this  action  restricted  the 
amount  of  Natural  (sun-dried)  Seedless 
raisins  that  entered  domestic  markets, 
final  free  and  reserve  percentages 
lessened  the  impact  of  the  oversupply 
situation  facing  the  industry  (caused  by 
substantial  shifts  of  raisin  grapes  from 
winery  use  to  NS  raisin  production), 
and  promoted  stronger  marketing 
conditions,  thus  stabilizing  prices  and 
supplies  and  improving  grower  returns. 
In  addition  to  the  quantity  of  raisins 
released  under  the  preliminary 
percentages  and  the  final  percentages, 
the  order  specifies  methods  to  make 
available  additional  raisins  to  handlers 
by  requiring  sales  of  reserve  pool  raisins 
for  use  as  free  tonnage  raisins  under  "10 
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plus  10"  ofTers,  and  authorizing  sales  of 
reserve  raisins  under  certain  conditions. 

The  Department's  "Guidelines  for 
Fruit.  Vegetable,  and  Specialty  Crop 
Marketing  Orders"  specifies  that  IIQ 
percent  of  recent  years'  sales  should  tw 
made  available  to  primary  markets  each 
season  before  recommendations  for 
volume  regulation  are  approved.  This 
goal  is  met  by  the  establislunent  of  a 
Hnal  percentage  which  releases  100 
percent  of  the  computed  trade  demand 
and  the  additional  rele^ise  of  reserve 
raisins  to  handlers  under  "10  plus  10" 
offers.  The  "10  plus  10"  offers  are  two 
simultaneous  offers  of  reserve  pool 
raisins  which  are  made  availa'Dle  to 
handlers  each  season.  For  each  such 
offer,  a  quantity  of  raisins  equal  to  10 
percent  of  the  prior  year's  shipments  is 
made  available  for  free  use. 

Pursuant  to  section  989.54(a)  of  the 
order,  the  Committee  which  is 
responsible  for  local  administration  of 
the  order,  met  on  August  14. 1992.  to 
review  shipment  and  inventory  data, 
and  other  matters  relating  to  the 
supplies  of  raisins  of  all  varietal  types. 
The  Committee  computed  a  trade 
demand  for  each  varietal  type  for  which 
a  free  tonnage  percentage  might  be 
recommended.  The  trade  demand  is  90 
percent  of  the  prior  year's  shipments  of 
free  tonnage  and  reserve  tonnage  raisins 
sold  for  free  use  for  each  varietal  type 
into  all  market  outlets,  adjusted  by 
subtracting  the  carryin  of  each  varietal 
type  on  August  1  of  the  current  crop 
year  and  by  adding  to  the  trade  demand 
the  desirable  carryout  for  each  vari&tal 
type  at  the  end  of  that  crop  year.  As 
specified  in  section  989.154.  the 
desirable  carryout  for  each  varietal  type 
shall  be  equal  to  the  shipments  of  free 
tonnage  raisins  of  the  prior  crop  year 
during  the  months  of  August. 
September,  and  one  half  of  October.  If 
the  prior  year's  shipments  are  limited 
because  of  crop  condition,  the  total 
shipments  during  that  period  of  time 
during  one  of  the  three  j-ears  preceding 
the  prior  crop  year  mav  be  used. 

In  accordance  with  t"hese  provisions, 
the  Committee  computed  and 
announced  a  1992-93  trade  demand  of 
263,434  tons  for  Natural  (sun-dried) 
Seedless  raisins. 

As  required  under  section  9d9.54(b)  of 
the  order,  the  Committee  met  on 
September  25. 1992,  and  computed  and 
announced  a  preliminary  crop  estimate 
and  preliminary  free  and  reserve 
percentages  for  Natural  (sun-dried) 
Seedless  raisins  which  released  85 
percent  of  the  trade  demand  since  Geld 
prices  had  been  established.  The 
preliminary  crop  estimates  and 
preliminary  free  and  reserve  percentages 
were  as  follows:  350.528  tons,  and  64 


percent  free  and  36  per  »nt  reserve. 
Also  at  the  meeting,  the  Committee 
determined  that  its  prelininary  crop 
estimates  for  Dipped  Sf  ec  less.  Oleate 
and  Related  Seedless.  Col  den  Seedless. 
Zante  Currant.  Sultana.  Muscat. 
Monukka.  and  Other  S(  ec  less  raisins 
based  on  early  receipts  were  less  than  or 
near  enough  to  the  computed  trade 
demands  for  each  of  th<  se  varietal  types 
and  therefore,  volume  cor tro Is  were  not 
warranted. 

Pursuant  to  section  9  ?9. 54(c).  the 
Committee  may  adopt  i  iterim  free  and 
reserve  percentages.  Interim  percentages 
may  release  less  than  t>  e  computed 
trade  demand  for  each  •  arietal  type. 
Interim  percentages  for  Natural  (sun- 
dried)  Seedless  raisins  of  70.75  percent 
free  and  29.25  percent  isserve  were 
computed  and  announcad  on  January  4. 
1993.  That  action  released  99.88  percent 
of  the  computed  trade  c  emand  tor 
Natural  (sun-dried)  Seelless  raisins. 

Under  section  989.54  d)  of  the  order, 
the  Committee  is  require  to 
recommend  to  the  Secr-tary.  no  later 
than  February  15  of  eaci  crop  year,  final 
free  and  reserve  percen'ages  which. 
when  applied  to  the  final  production 
estimate  of  a  varietal  type,  will  tend  to 
release  the  full  trade  demand  for  any 
varietal  type. 

The  Committee's  final  estimate  of 
1992-93  production  of  Natural  (sun- 
dried)  Seedless  raisins  was  371.905 
tons.  Dividing  the  computed  trade 
demand  of  263.434  tons  by  the  final 
estimate  of  production  resulted  in  a 
final  firee  percentage  of  71  percent  and 
a  final  reserve  percentage  of  29  percent. 

Based  on  available  information,  the 
Administrator  of  the  AMS  has 
determined  that  the  issuance  of  this 
final  rule  will  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities. 

After  consideration  of  all  relevant 
information  presented,  including  the 
Committee's  recommendations  and 
other  information,  it  is  fcund  that 
finalizing  the  interim  final  rule,  without 
change,  as  published  in  the  Federal 
Register  (58  PR  32598,  June  11.  1993) 
will  tend  to  effectuate  the  declared 
policy  of  the  Act. 

List  of  Subiects  in  7  CFR  Part  989 

Crapes,  Marketing  agreements. 
Raisins.  Reporting  and  recordkeeping 
requirements. 

For  the  reasons  ^t  fort!  in  the 
preamble.  7  CFR  Part  989  is  amended  as 
follows: 


PART  989— RAISINS  PRODUCED 
FROM  GRAPES  GROWN  IN 
CALIFORNIA 

1.  The  authority  citation  for  7  CFR 
part  989  continues  to  read  as  follows: 

Authority:  7  U.S.C  601-674. 

2.  Accordingly,  the  interim  final  rule 
adding  section  989.245.  which  was 
publi.<ihed  at  58  FR  32598  on  June  11. 
1993.  is  adopted  as  a  final  rule  without 
change. 

Note:  This  section  will  not  appear  in  th« 
Code  uf  Federal  Regulations. 

Dated:  August  31. 1993. 
Robert  C  Keeoey, 

Deputy  Director,  FrvU  and  Vegetable  Division. 
(PR  Doc.  93-21696  Filed  09-3-43:  8:45  ami 
aaluNO  0006  S4t«-oi-p 


Animal  and  Plant  Health  Inspection 
Service 

9CFRPaft96 

[OockM  Na  92-133-1] 

Animal  Casings  From  Countries  Whece 
African  Swine  Fever  or  Bovine 
Spongiform  Encephalopathy  Exists 

AGENCY:  Animal  and  Plant  Health 
Inspection  Service.  USDA. 
ACTION:  Interim  rule  and  request  for 
comments. 

SliMMARV:  We  are  amending  the  foreign 
animal  casiitgs  regulations  by 
prohibiting  the  importation  of  ruminant 
casings  from  countries  where  bovine 
spongiform  encephalopathy  exists,  and 
by  prohibiting  the  importation  of  swine 
casings  from  countries  where  African 
swine  fever  exists.  This  action  is 
necessary  to  prevent  imported  casings 
from  introducing  these  diseases  into  the 
United  States. 

DATES:  Interim  rule  effective  September 
7.  1993.  Consideration  will  be  given 
only  to  comments  received  on  or  before 
November  8, 1993. 

ADDRESSES:  Please  send  an  original  and 
three  copies  of  your  comments  to  Chief, 
Regulatory  Analysis  and  Development. 
PPD.  APHIS.  USDA.  room  804,  Federal 
Building.  6505  Belcrest  Road. 
Hyattsville.  MD  20782.  Please  state  that 
your  comments  refer  to  Docket  No.  92- 
133-1.  Comntents  received  may  be 
inspected  at  USDA.  room  1141.  South 
Building,  14th  Street  and  Independence 
Avenue  SW.,  Washington,  DC.  between 
8  a.m.  and  4:30  p.m..  Monday  through 
Friday,  except  holidays.  Persons 
wishing  to  inspect  comments  are 
encouraged  to  call  ahead  on  (202)  690- 
2817  to  facilitate  entry  into  the 
comment  reading  room. 


47030     Federal  Register  /  Vol.  58.  No.  171  /  Tuesday.  September  7.  1993  /  Rules  and  Regulations 


FOR  FURTHER  INFORMATION  COMTACT:  Dr. 
|ohn  H.  Gray.  Senior  Staff  Veterinarian, 
Import-Export  Products  Staff.  VS. 
APHIS.  USDA.  room  756.  Federal 
Building.  6505  Belcrest  Road. 
Hyattsvjile.  MD  20782.  (301)  436-7885. 

SUPPLEMENTARY  INFORMATION: 

Background 

Animal  casings  are  intestines, 
stomachs,  esophagi,  and  urinary 
bladders  from  cattle,  sheep,  swine,  or 
goats  that  are  used  to  encase  processed 
meais.  such  as  sausage.  The  regulations 
in  9  CFR  part  96  (referred  to  below  as 
"the  regulations')  govern  the 
importation  of  animal  casings  into  the 
United  States  to  prevent  the 
introduction  of  contagious  livestock 
diseases. 

Among  the  most  destructive 
communicable  diseases  of  ruminants 
and  swine,  respectively,  ar«|  bovine 
spongiform  encephalop>athy  (BSE)  and 
African  swine  fever  (ASF).  BSH.  a 
neurological  di.sease  Tirst  identified  in 
1986.  appears  to  be  caused  by  the  same 
agent  as  scrapie,  a  destructive  disease  of 
sheep  and  goats.  ASF.  a  hemorrhagic 
disease,  is  caused  by  a  virus. 

ASF  virus  may  be  present  in,  and 
spread  by.  swine,  pork,  and  pork 
products:  BSE  may  be  present  in.  and 
spread  by,  ruminant  products  used  for 
animal  feed  and  veterinary  biologic 
products  containing  BSE-infected 
ruminant  byproducts.  ASF  or  BSE  could 
become  established  in  the  United  States 
if  materials  carrying  the  ASF  virus  or 
BSE  agent,  such  as  certain  meat,  animal 
products,  and  animal  byproducts  from 
swine  or  ruminants  in  countries  where 
the  respective  diseases  exist,  were 
imported  and  fed  to  or  injected  into 
swine  or  ruminants  in  the  United  States. 
Because  the  importation  of  those 
materials  would  pose  a  risk  of 
introducing  ASP  and  BSE  into  the 
United  States,  we  prohibit  or  restrict  the 
importation  of  animal  products  and 
byproducts  into  the  United  States  from 
countries  where  these  diseases  exist  (see 
9  CFR  parts  94  and  95). 

The  current  regulations  require  that 
animal  casings  imported  into  the  United 
States  be  accompanied  by  a  Foreign 
Official  Certificate  for  Animal  Casings. 
On  each  such  certificate,  the  issuing 
veterinarian  certifies,  among  other 
things,  that  the  animals  from  which  the 
casings  were  derived  had  received 
antemortem  and  postmortem  veterinary 
inspections  at  the  time  of  slaughter,  and 
were  found  to  be  healthy.  However, 
veterinary  inspection  cannot  detect  ASF 
in  its  early  stages,  nor  can  it  detect  signs 
of  BSE  infection.  As  a  result  of  these 
inadequacies,  the  veterinary  inspection 


required  by  the  regulations  cannot  be 
relied  on  to  determine  the  health  of 
swine  or  ruminants  in  a  country  where, 
respectively.  ASF  or  BSE  exists. 
Therefore,  to  remove  the  possibility  that 
ASF-  or  BSE-contaminated  casings 
derived  from  apparently  healthy 
animals  meet  the  criteria  for 
certification  in  §  96.2(c)  and.  after 
importation  into  the  United  States, 
spread  those  diseases  to  U.S.  livestock, 
we  are  prohibiting  the  importation  of 
swine  casings  collected  in  a  country 
where  ASF  exists,  and  of  ruminant 
casings  collected  or  processed  in  a 
country  where  BSE  exists. 

Swine  casings  from  a  country  free  of 
ASF  but  processed  in  a  country  where 
ASF  exists  continue  to  be  eligible  for 
importation  into  the  United  States, 
provided  the  establishment  where  the 
casings  are  processed  meets  the  criteria 
for  pork  product  processing  in  a  country 
where  ASF  exists,  which  are  set  forth  in 
9  CFR  94.8(a)(3)(iv).  Comparable  criteria 
for  establishments  processing  ruminant 
products  in  countries  where  BSE  exists 
have  not  been  developed.  Therefore,  the 
importation  of  ruminant  casings  from  a 
country  free  of  BSE  but  processed  in  a 
country  where  BSE  exists  is  prohibited. 

Immediate  Action 

The  Administrator  of  the  Animal  and 
Plant  Health  Inspection  Service  has 
determined  that  there  is  good  cause  for 
publishing  this  interim  rule  without 
prior  opportunity  for  public  comment. 
Immediate  action  is  necessary  to 
prevent  imported  casings  from 
introducing  ASF  or  BSE  into  the  United 
States. 

Because  prior  notice  and  other  public 
procedures  with  respect  to  this  action 
are  impracticable  and  contrary  to  the 
public  interest  under  these  conditions, 
we  find  good  cause  under  5  U.S.C.  553 
to  make  it  effective  upon  publication  in 
the  Federal  Register.  We  will  consider 
comments  that  are  received  within  60 
days  of  publication  of  this  rule  in  the 
Federal  Register.  After  the  comment 
period  closes,  we  will  publish  another 
document  in  the  Federal  Register.  It 
will  include  a  discussion  of  any 
comments  we  receive  and  any 
amendments  we  are  making  to  the  rule 
as  a  result  of  the  comments. 

Executive  Order  12291  and  Regulatory 
Flexibility  Act 

We  are  issuing  this  rule  in 
conformance  with  Executive  Order 
12291,  and  we  have  determined  that  it 
is  not  a  "major  rule."  Based  on 
information  compiled  by  the 
Department,  we  have  determined  that 
this  rule  will  have  an  effect  on  the 
economy  of  less  than  $100  million;  will 


not  cause  a  major  increase  in  costs  or 
prices  for  consumers,  individual 
industries.  Federal,  State,  or  local 
government  agencies,  or  geographic 
regions;  and  will  not  cause  a  significant 
adverse  effect  on  competition, 
employment,  investment,  productivity, 
innovation,  or  on  the  ability  of  United 
States-based  enterprises  to  compete 
with  foreign-based  enterprises  in 
domestic  or  export  markets. 

For  this  action,  the  Office  of 
Management  and  Budget  has  waived  its 
review  process  required  by  Executive 
Order  12291. 

Currently,  between  20  and  30  entities 
import  casings  into  the  United  States.  It 
does  not  appear  that  any  would  be 
considered  small  entities.  Regardless  of 
whether  these  importers  are  small 
entities,  none  will  be  affected  by  this 
rule  because  none,  in  recent  years,  has 
imported  swine  casings  from  a  country 
where  ASF  exists  or  ruminant  casings 
from  a  country  where  BSE  exists.  For 
this  reason,  the  rule  will  have  no  aR^ect 
on  domestic  producers  or  importers  of 
casings.  '^ 

Under  these  circumstances,  the 
Administrator  of  the  Animal  and  Plant 
Health  Inspection  Service  has 
determined  that  this  action  will  not 
have  a  significant  economic  impact  on 
a  substantial  number  of  small  entities. 

Executive  Order  12778 

This  rule  has  been  reviewed  under 
Executive  Order  12778,  Civil  Justice 
Reform.  This  rule:  (1)  Preempts  all  State 
and  local  laws  and  regulations  that  are 
inconsistent  with  this  rule:  (2)  has  no 
retroactive  effect;  and  (3)  does  not 
require  administrative  proceedings 
before  parties  may  file  suit  in  court 
challenging  this  rule. 

Paperwork  Reduction  Act 

This  rule  contains  no  information 
collection  or  recordkeeping 
requirements  under  the  Paperwork 
Reduction  Act  of  1980  (44  U.S.C.  3501 
et  seq.). 

List  of  Subjects  in  9  CFR  Part  96 

Imports,  Livestock,  Reporting  and 
recordkeeping  requirements. 

Accordingly,  9  CFR  part  96  is 
amended  to  read  as  follows: 

PART  96— nESTRICTION  OF 
IMPORTATIONS  OF  FOREIGN  ANIMAL 
CASINGS  OFFERED  FOR  ENTRY  INTO 
THE  UNPTED  STATES 

1.  The  authority  citation  for  part  96  is 
revised  to  read  as  follows: 

Airthority:  21  U.S.C  111.  136. 136a:  7  CFR 
2.17,  2.51,  and  371.2(d). 


1'  V 
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$$96^  through  66.15    [Redesignaiad  at 
§§96.3  through  M.16] 

2.  Sections  96.2  through  96  15  are 
redesignated  as  §§96.3  through  96.16. 
respectively,  and  a  new  §  96^  is  added 
to  read  as  follows: 

§  S6.2    Casings  from  countrtes  whers 
African  swine  fevet  or  bovine  spongiform 
encephalopattiy  exists. 

(a)  The  importation  of  swine  casings 
that  originated  in  or  were  processed  in 
a  country  where  African  swine  fever 
exists,  as  listed  in  §94.8  of  this 
subchapter,  is  prohibited,  with  the 
following  exception:  Swine  casings  that 
originated  in  a  country  free  of  African 
swine  fever  may  be  processed  in  a 
country  where  African  swine  fever 
exists,  if  processed  in  an  establishment 
that  meets  the  criteria  set  forth  in 
§  94.8(a)(3)(iv)  of  this  subchapter. 

(b)The  importation  of  ruminant 
casings  that  originated  in  or  were 
processed  in  any  country  where  bovine 
spongiform  encephalopathy  exists,  as 
listed  in  §  94.18(a)  of  this  subchapter,  is 
prohibited. 

§  96.4    [Amended] 

3.  r^ewly  redesignated  §  96.4  is 
afhended  by  reinoving  the  reference 
"§§  96.4  through  96.15"  and  adding  the 
reference  "§§96.5  through  96.16"  in  its 
place. 

§96.10    (Amendedl 

4.  Newly  redesignated  §  96.10. 
paragraph  (cKl)  is  amended  by 
removing  the  reference  "§96.12"  and 
adding  the  reference  "96.13"  in  its 
place. 

§96.12    lAmendeig 

5.  Newly  redesignated  §96.12  is 
amended  by  removing  the  reference 
"§  96.12"  and  adding  the  reference 
"§96.13"  in  its  place. 

Done  in  Washington.  DC,  this  3lst  day  of 
August  1993. 
Ei^geoe  Braasleel, 

Assistant  Secretaqr.  Marketing  and  Inspection 
Services. 
IFR  Doa  93-21699  Fited  9-3-93:  8:45  amj 
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SMALL  BUSINESS  ADMNtSTRATION 

13CFRPani07 

Small  Business  lnvestm«nt 
Companies;  Auditing  Standards 

AGEftCY:  Small  Business  Administration. 
ACTION:  Final  rule. 

SUMMAirr:  On  August  23. 1990.  the 

Small  Business  Administration  (SBA) 
published  a  proposed  rule  (55  FR 


34650)  which  would  have  required  that 
audits  of  smaJl  business  iivestment 
uompanies  (SBICs)  be  performed  in 
accordance  with  goventn  ent  auditing 
standards  for  financial  audits  issued  by 
the  Comptroller  General  of  tiie  United 
States  (GAS).  The  propofr'id  rule  also 
included  certain  technical  changes  and 
clarifications  to  SBA  regulations.  For 
the  reasons  described  below,  SBA  has 
determined  not  to  adopt  GAS,  at  this 
time,  as  the  standard  to  be  followed  in 
making  independent  finaicial  audits  of 
SBICs.  Such  audits  should  continue  to 
be  performed  in  accordance  with 
generally  accepted  auditing  standards 
(GAAS).  However,  SBA  b<?lieves  that  the 
SBIC"s  independent  public  accounta.nt 
has  a  responsibility  to  report  to  SBA 
errors  or  irregularities,  internal  coatrol 
weaknesses,  or  items  of  regulatory 
noncompliance  that  are  oiserved  during 
the  course  of  the  audit  cf  'Jie  SBICs 
Hnancial  statements  and  operations. 
SBA  hereby  withdraws  the  proposal  to 
adopt  GAS  but  clarifies  the  independent 
public  accountant's  reporting 
responsibility  regarding  iiternal  control 
deficiencies,  noncompliance  with  laws 
and  government  regulations,  and 
irregularities.  Also,  SBA  hereby 
finalizes  other  provisions  of  the 
proposed  rule  that  were  vnrelated  to  the 
proposal  to  adopt  CAS. 
DATES:  This  Final  Rule  is  effective 
September  7, 1993.  for  fiscal  years 
ending  after  December  ?\.  1992. 
FOR  FURTHEft  MFORMATION  CONTACT: 
Marvin  D.  Klapp.  Acting  "Director,  Office 
of  Program  Oevelopmert,  U.S.  Small 
Business  Administration,  suite  6300. 
409  Third  Street.  SW..  Washington.  DC 
20416.(202)205-6512. 
SUPPI.EMENTARV  INFORMATION:  The  Small 
Business  Administration  oublished  a 
proposed  rule  on  August  23. 1990. 
which  if  adopted  in  final  '^orm  would 
have  required,  inter  alia,  that  audits  of 
SBICs  by  independent  pu>)lic 
accountants  (IP As)  be  conducted  in 
accordance  with  CAS.  Coniments 
received  by  the  Agency  indicated  that 
the  SBIC  industry  was  ro(  able  to  fully 
evaluate  the  implications  of  the 
adoption  of  GAS  %vithout  he  benefit  of 
more  detailed  audit  guide  ines.  in 
response.  SBA  deferred  fi.nal  action  on 
the  proposed  rule  until  sudi  time  as  an 
audit  guide  containing  th(  Agency's 
audit  guidelines  could  be  published  and 
an  opportunity  for  review  and  comment 
afforded  the  public.  (See  ^Iotice  of 
Proposed  Rule.  55  FR  519  2  (December 
18. 1990).)  On  January  11,  1991.  SBA 
published  a  Notice  of  [ntent  to  Adopt 
Audit  Guide  and  Reopen  (xKnment 
Period  (56  FR  1334).  presenting  for 
review  and  ooaunent  the  /agency's 


proposed  audit  guide  as  developed  by 
SBA's  Office  of  Inspector  General. 

Comments  on  the  audit  guide  and  on 
the  pro()osed  GAS  rule  have  since  been 
received  and  reviewed  by  the  Agency. 
Many  of  the  commenters  ai^ied  that 
even  with  the  benefit  of  an  audit  guide. 
IP  As  are  not  qualified  to  perform 
regulatory  compliance  audits  on^SBICs. 
SBA  does  not  agree  with  this  position. 
Many  IPAs  have  the  capacity  to 
determine  regulatory  compliance  as  a 
result  of  years  of  experience  in 
performing  Federal  program  audits  and 
audits  under  the  Single  Audit  Act  of 
1984  and  OMB  Circular  A-133.  "Audits 
of  Non-Profit  Institutions."  GAS  and 
GAAS  both  require  that  audit 
procedures  \x  designed  to  provide 
reasonable  assurance  of  detecting 
instances  of  noncompliance  that  could 
have  a  material  effect  on  the  finaiKnal 
statements.  Since  both  sets  of  standards 
require  IPAs  to  assess  potential 
noncompliance  in  the  same  manner,  the 
issue  raised  by  commenters  is  not 
relevant  to  the  dioice  of  a  standard. 

Howe\"er.  neither  GAS  nor  GAAS  are 
intended  to  provide  the  type  of 
examinations  of  SBICs  performed  by 
SB.^'s  examiners.  These  examinations 
provide  a  comprehensive  evaluation  of 
compliance  with  applicable  laws  and 
regulations.  Such  examinations  are 
conducted  by  SBA  staff  with  specific 
training  in  regulatory  compliance 
issues,  and  are  performed  annually  for 
SBICs  which  have  received  Federal 
financial  assistance. 

Rather  than  adopting  Government 
Auditing  Standards  at  this  time,  SBA 
has  decided  to  adopt  revisions  that 
clarify  the  responsibility  of  IPAs  to 
report  to  SBA  errors  or  irregularities, 
internal  control  weaknesses,  or  items  of 
regulatory  noncompliance.  This  will 
incorporate  the  most  important  feature 
of  SBA*s  proposal  into  the  existing 
regulations  without  the  need  to  adopt 
GAS  verbatim.  SB.\  believes  that  this 
action  should  allay  the  concerns  of 
commenters  who  misunderstood  the 
extent  to  which  IPAs  would  have  to 
address  issues  of  noncompliance  under 
the  proposed  rule.  The  final  r^ulations 
require  auditors  to  report  all 
irregularities  and  matters  of 
noncompliance  that  affect  SBA 
programs,  whether  or  not  they  are 
considered  material  to  the  SBICs 
financial  statements. 

Although  IPAs  are  currently  required 
to  perform  audit  procedures  which 
provide  reasonable  assurance  of 
detecting  instances  of  noncompliance 
with  applicable  laws  and  regulations 
that  could  have  a  material  effect  on 
SBIC  financial  statements.  SBA  has  not 
issued  specific  guidelines  to  assist  iPAs 
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in  developing  appropriate  procedures. 
SBA  plans  to  include  such  guidance  in 
a  comprehensive  revision  of  the 
"Accounting  Standards  and  Financial 
Reporting  Requirements  for  Small 
Business  Investment  Companies", 
Appendix  1, 13  CFR  part  107.  SBA 
expects  to  complete  this  revision  no 
later  than  March  31. 1994. 

SBA  is  also  hereby  Hnalizin^  other 
provisions  of  the  proposed  rule  that 
were  unrelated  to  the  adoption  of  GAS. 
More  specifically,  the  provisions  made 
final  under  this  rule  substitute  the  word 
"audit"  for  the  word  "examination" 
where  it  appears  in  Appendix  I,  since 
the  procedures  are,  in  fact,  audits.  The 
final  rule  also  clarifies  that  an 
accountant  who  performs  bookkeeping 
services  for  an  SBIC  is  not  considered 
by  SBA  to  be  "independent"  for 
purposes  of  audit  preparation,  and 
corrects  miscellaneous  inaccuracies 
more  fully  described  in  the  proposed 
rule. 

Compliance  With  the  Regulatory 
Flexibility  Act  (5  U.S.C  601  et  seq.), 
Executive  Orders  12291. 12612,  and 
12778  and  the  Paperwork  Reduction 
Act  (44  U.S.C  Ch.  35) 

Begulatory  Flexibility  Act 

SBA  certifies  that  this  final  rule  will 
not  have  a  significant  economic  impact 
on  a  substantial  number  of  small 
entities.  The  changes  hereby  adopted 
are  of  a  non-substantive  nature  only. 

Executive  Order  12291 

SBA  certifies  that  this  final  rule  will 
be  a  nonmajor  rule  for  purposes  of  E.O. 
12291,  for  the  following  reasons: 

1.  It  will  not  result  in  an  annual 
economic  effect  of  $100  million  or  more; 

2.  It  will  not  result  in  a  major  increase 
in  costs  for  consumers,  the  investment 
company  industry.  Federal,  State,  or 
local  government  agencies,  or 
geographic  regions: 

3.  It  will  not  have  significant  adverse 
effects  on  competition,  employment, 
investment,  productivity,  innovation,  or 
on  the  ability  of  U.S. -based  businesses 
to  compete  with  foreign-based 
businesses  in  the  domestic  or  export 
markets. 

Executive  Order  12612 

SBA  certifies  that  this  final  rule  does 
not  have  federalism  implications 
warranting  the  preparation  of  a  Federal 
Assessment  in  accordance  with  E.O. 
12612. 

Paperwork  Reduction  Act  of  1980 

These  regulations  contain  no  new 
reporting  or  recordkeeping  requirements 
and  are  therefore  not  subject  to  the 
review  and  clearance  provisions  of  the 


Paperwork  Reduction  Act  of  1980,  44 
U.S.C.  3501  et  seq.  However,  before  SBA 
issues  its  audit  guidance  on  detecting 
instances  of  noncompliance  with 
applicable  laws  and  regulations  that 
could  have  a  material  effect  on  SBIC 
financial  statements,  it  will  submit  such 
guidance  to  0MB  for  review  under  the 
Pap)erwork  Reduction  Act. 

Executive  Order  12778 

SBA  certifies  that  this  rule  is  drafted, 
to  the  extent  practicable,  in  accordance 
with  the  standards  set  forth  in  section 
2  of E.O.  12778. 

List  of  Subjects  in  13  CFR  Part  107 

Investment  companies.  Loan 
programs/business.  Small  Business 
Administration,  Small  businesses. 

For  the  reasons  set  out  in  the 
preamble,  title  13,  part  107  of  the  Code 
of  Federal  Regulations  is  amended  as 
follows: 

PART  107— SMALL  BUSINESS 
INVESTMENT  COMPANIES 

1.  The  Authority  citation  for  part  107 
is  revised  to  read  as  follows: 

Authority:  Title  III  of  the  Small  Business 
InvesUnent  Act.  15  U.S.C  681  etseq.;  15 
U.S  C  687c;  15  U.S.C  683;  15  US  C  687d; 
15  U.S  C  687g:  15  U.S.C  687b;  15  U.S.C 
687m,  as  amended  by  Pub.  L.  102-366. 

2.  Paragraph  (e)  of  §  107.1002  is 
revised  to  read  as  follows: 

§  1 07. 1 002    Records  and  reports. 

(e)  Filing  of  SBA  Form  468.  Each 
Licensee  shall  submit  to  SBA,  at  the  end 
of  each  fiscal  year,  a  report  containing 
financial  statements  for  the  fiscal  year 
(SBA  Form  468).  When  requested  by 
SBA,  interim  reports  may  be  required, 
i.e.,  financial  reports  and/or 
management  information.  The  reports 
are  to  be  prepared  in  accordance  with 
Appendix  I-— Guide  to  Accounting 
Standards  and  Financial  Reporting 
Requirements  for  SBICs  and  Appendix 
n— JChart  of  Accounts  for  SBIQs,  which 
are  equally  applicable  to  interim 
reports,  and  shall  be  filed  on  the 
prescribed  form,  in  triplicate,  with  the 
Investment  Division,  SBA,  on  or  before 
the  last  day  of  the  month  immediately 
following  the  end  of  the  reporting 
period  (in  the  case  of  interim  reports), 
and  on  or  before  the  last  day  of  the  third 
month  following  the  end  of  the 
reporting  period  (in  the  case  of  the 
annual  report).  These  reporting 
requirements  are  approved  under  OMB 
No.  3245-0063.  The  financial 
statements  contained  in  the  annual 
report  will  be  audited  by  the  Licensee's 
independent  public  accountant  in 


accordance  with  generally  accepted 
auditing  standards  and  Appendix  I, 
Guide  to  Accounting  Standards  and 
Financial  Reporting  Requirements  for 
SBICs.  The  1940  and  1980  Act 
Companies  should  refer  to  the  rules  of 
the  Securities  and  Exchange 
Commission  (SEC)  for  the  reports  to  be 
filed  with  the  SEC. 


3.  Appendix  I  is  amended  by  revising 
the  heading  to  read  as  follows: 

Appendix  I  to  Part  107 — Guide  to 
Accounting  Standards  and  Financial 
Reporting  Requirements  for  SBIC 

4.  Appendix  I,  Section  I.  Introduction. 
A.  "Purpose  of  the  Guide",  is  amended 
by  revising  the  first  paragraph  to  read  as 
follows: 

APPENDIX  I  TO  PART  107— AUDIT 
GUIDE  FOR  SBICS  AND 
PREPARATION  OF  THE  ANNUAL 
REPORT 


/.  Introduction 

A.  Purpose  of  the  Guide 

The  Small  Business  Administration  (SBA) 
Guide  has  been  written  primarily  to  (1)    * 
inform  the  licensee  and  (2)  assist  the  auditors 
of  Small  Business  Investment  Gompanies 
(SBIGs)  in  performing  their  financial  audit  by 
focusing  on  matters  that  are  unique  to  the 
SBIC  program  and  the  venture  capital 
industry.  It  should  be  noted  that  this  Guide 
is  not  intended  to  be  a  substitute  for  the 
accountant's  judgment  as  to  the  work 
required  to  satisfy  generally  accepted 
auditing  standards. 

5.  Appendix  I,  Section  II.  Selection 
and  Qualification  of  the  Auditor,  "IPA 
Certification",  is  amended  by 
designating  "IPA  Certification"  as  "D. 
IPA  Certification";  by  removing  the 
word  "examination"  from  the  first  full 
sentence  of  the  first  paragraph  of  the 
certification  and  inserting  the  word 
"audit"  in  lieu  thereof;  and  by  revising 
the  last  sentence  in  the  footnote  in 
newly  redesignated  "D.  IPA 
Certification"  to  read  as  follows: 


//.  Selection  and  Qualification  of  the  Auditor 

D.  IPA  Certification 

•         •         •         •         • 

*  *  *ForexampIe,  an  accountant  will  be 
considered  not  independent  with  respect  to 
any  small  business  investment  company  with 
which  he  has  or  had  during  the  period 
covered  by  the  audit  (financial  examination), 
any  direct  financial  interest  or  any  material 
indirect  financial  interest;  or  with  which  he 
is,  or  was  during  such  period,  connected  as 
a  promoter,  underwriter,  voting  trustee, 
investment  adviser,  director,  officer. 
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em  ployee.  or  provider  of  bookkeeping 
services. 

6.  Appendix  t  Section  II.  Selection 
and  (^^Mljftcalion  of  the  Auditor. 
"Accountants  Opinion",  is  removed. 

7.  Appendix  I,  Section  UL  Scope  of 
Audit,  is  amended  by  revising  the  First 
paragraph  to  read  as  foUows: 

•  •        •        •        • 

///.  Scope  of  Audit 

The  independent  public  accountant's  audit 
of  the  licensee's  financial  statements  is  to  be 
performed  in  accordance  with  generally 
accepted  auditing  sUodardf.  as  prunuilgated 
by  the  Aaaehcan  Institute  of  GcrtiHed  Public 
Accountants.  Ttie  audit  provides  the  basis  for 
the  auditor's  opinion  as  to  whether  tlia 
financial  statements  present  feirly.  in  all 
material  respects,  the  Licensee's  fmancial 
position,  results  of  operations,  and  cash 
no%vs  in  acairdance  with  generally  accepted 
accounting  principles. 

•  •         •         •         • 

8.  Appendix  I.  Section  V.  Reporting 
Requirements — General.  B.  "Reporting 
Irregularities'*,  is  revised  to  read  as 
follows: 


V.  Reporting  Requirements — General 


B.  Reporting  of  inegularities.  Illegal  Acts. 
and  Internal  Control  Weaknesses 

This  section  addressee  the  auditor's 
responsibility  to  report  irregularities  and 
illegal  acts  that  may  have  a  material  effect  on 
the  fmancial  statements,  including 
noncompliance  with  laws  and  Federal 
regulations,  in  an  auditor's  report  on 
compliance. 

1 .  Reporting  Irreguiarities  and  Illegal  Ads 
to  SUA.  An  imiependent  public  accountant 
that  detects  irregularities  or  illegal  acts 
individually  or  collectively  material  to  the 
fmancial  statements,  or  irregularities  or 
illegal  acts  relative  to  SBA  programs  whether 
or  (K>t  material,  shall  advise  management  in 
writing.  Management,  in  turn,  shall 
immediately  advise,  in  writing,  the  Associate 
Administrator  for  Investment.  Investment 
DivisKMi.  Small  Business  Administration,  409 
Third  Street  SW.  Washington.  DC  2U416. 
Management,  in  advising  SBA,  shall,  to  the 
extent  practicable,  describe  the  irregularities 
or  illegal  acts  and  their  effects  on  the 
financial  statements  and  SBA  programs. 
Auditors  shall  determine  whether 
management  reported  Uie  irregularities  or 
illegal  acts  bikI,  if  maiuigement  foils  to  report, 
the  auditor  shall  report  to  SBA  at  the  address 
listed  above. 

2.  Reporting  Internal  Control  Structure 
Reportable  Conditions.  Reportable  conditions 
in  an  SBlCs  internal  control  structure  shall 
tie  reported  to  SBiC  management  in  writing 
and  SBIC  management  shall  Immediately 
transmK  this  auditor's  report  to  SBA. 
Reportable  ooiHlitions  and  ttie  manner  of 
reporting  such  conditions  are  addressed  in 
AU  Section  325.  Codification  of  Statements 
on  Auditing  Standards,  iiisued  by  the 


American  Institute  of  Certified  Public 
Accountants. 

•  •         •         •         • 

9.  Appendix  I.  Section  V.  Reporting 
Requirements — General,  ].  "Audit 
Procedures",  is  amended  by  Dvising  the 
first  paragraph  to  read  as  follcws: 

V.  Reporting  Requirements— General 

\.  Audit  Procedures 

The  auditing  procedures  relating  to  the 
investment  accounts  of  investment 
companies  require  greater  attention  than 
those  of  a  commercial  enterp.-ise  because  of 
the  relative  significance  of  su:Ji  assets.  The 
auditing  procedures  outlined  in  tae  .AlCPA's 
Audit  Guide,  "Audits  of  investment 
Companies",  should  be  followed  to  the 
extent  appropriate.  Conceraing  valuation  of 
securities: 

*  »         •         •         • 

Dated:  June  3, 1993. 
Enlone  B.  Bewks. 

Ad/ni'nistrator. 

IFR  Doc  93-21551  Filed  9-3-«3-.  B:4S  ami 
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DEPAFTTMErfT  OF  TRANSPO  fTTATIOM 
Federal  Aviation  Administration 

14CFRParf39 

[Docket  No.  92-NM-»ft-AO:  Arrendment 
39-6658;  AD  93-16-01] 

Airworthiness  Directives;  Ae'ospatiale 
lyiodel  ATR72-100  and  -200  Series 
Airplanes 

AGENCY:  Federal  Aviation 
Administration.  DOT. 
action:  Final  rule. 

SUMtMARr:  This  amendment  adopts  a 
new  airworthiness  directive  (AD). 
applicable  to  certain  Ae^ospa  iale  Model 
ATR72-10O  and  -200  stries  airplanes, 
that  requires  replacement  of  certain 
main  landing  gear  (MLC)  side  braces. 
This  amendment  is  pronpted  by  reports 
of  corrosion  on  the  MIX  side  braces  on 
Aerospatiale  Model  ATK42  stries 
airplanes:  these  MLC  tide  braces  are 
similar  in  design  to  those  installed  on 
Model  ATR72  series  airplanes.  The 
actions  specified  by  this  AD  are 
intended  to  prevent  coLapse  of  the 
landing  gear. 
DATES:  Effective  October  7.  1993. 

The  incorporation  by  reference  of 
certain  publications  listed  in  tiie 
regulations  is  approved  by  the  Director 
of  the  Federal  Register  es  of  October  7. 
1993. 

ADDRESSES:  The  service  infonnation 
referenced  in  this  AD  may  be  obtained 


from  Aerospatiale.  316  Route  de 
Bayonne.  31060  Toulouse,  Cedex  03. 
France.  This  information  may  be 
examined  at  the  Federal  Aviation 
Administration  (FA A), Transport 
Airplane  Directorate,  Rules  Dtocket. 
1601  Lind  Avenue.  SW..  Renton. 
Washington;  or  at  the  Office  of  the 
Federal  Register,  800  North  Capitol 
Street,  NW.,  suite  700,  Washington,  DC. 
FOR  FURTHER  INFORMATION  CONTACT:  Gary 
Lium.  Aerospace  Engineer, 
Standardization  Branch.  ANM-113. 
FAA.  Transport  Airplane  Directorate, 
1601  Lind  Avenue.  SW.,  Renton. 
Washington  980S5-40S6;  telephone 
(206)  227-1112;  fax  (206)  227-1320. 
SUPP1.EMENTARY  INFORMATION:  A 

proposal  to  amend  part  39  of  the  Federal 
Aviation  Regulations  to  include  an 
airvk'orthiness  directive  (AD)  that  is 
applicable  to  certain  Aerospatiale  Model 
ATR72-100  and  -200  series  airplanes 
was  published  in  the  Federal  Register 
on  May  3. 1993  (58  FR  21959).  That 
action  proposed  to  require  replacement 
of  certain  main  landing  gear  (MLC)  side 
braces. 

Interested  persons  have  been  afforded 
an  opportunity  to  participate  in  the 
making  of  this  amendment.  Due 
consideration  has  been  given  to  the 
single  coounent  received. 

The  commenter  supports  the 
proposal. 

After  careful  review  of  the  available 
data,  including  the  comment  noted 
above,  the  FAA  has  determined  that  air 
safety  and  the  public  interest  require  the 
adoption  of  the  rule  as  proposed. 

The  FAA  estimates  that  10  airplanes 
of  U.S.  registry  will  be  affected  by  this 
AD.  that  it  will  take  approximately  4 
work  hours  per  airplane  to  accomplish 
the  required  actions,  and  that  the 
average  labor  rate  is  $55  per  work  hour. 
Required  parts  would  be  provided  at  no 
cost  to  the  operators.  Based  on  these 
figures,  the  total  cost  impact  of  the  AD 
on  U.S.  operators  is  estimated  to  be 
S2.2(X).  or  S220  per  airplane.  This  total 
cost  figure  assumes  that  no  operator  has 
yet  accomplished  the  requirements  of 
this  AD. 

The  regulations  adopted  herein  will 
not  have  substantial  direct  effects  on  the 
States,  on  the  relationship  between  the 
national  government  and  the  States,  or 
on  the  distribution  of  power  and 
resp<msibiiities  among  the  various 
levels  of  government.  Therefore,  in 
accordance  with  Executive  Order  12612. 
it  is  determined  that  this  final  rule  does 
not  have  sufficient  federalism 
implications  to  warrant  the  preparation 
of  a  Federalism  Assessment. 

For  the  reasons  discussed  above.  I 
certify  that  this  action  (1)  is  no*  a  "major 


47034    Federal  Register  /  Vol.  58,  No.  171  /  Tuesday.  September  7,  1993  /  Rules  and  Regulations 


rule"  under  Executive  Order  12291;  (2) 
is  not  a  "significant  rule"  under  DOT 
Regulatory  Policies  and  Procedures  (44 
FR  11034.  February  26. 1979):  and  (3) 
will  not  have  a  significant  economic 
impact,  positive  or  negative,  on  a 
substantial  number  of  small  entities 
under  the  criteria  of  the  Regulatory 
Flexibility  Act.  A  final  evaluation  has 
been  prepared  for  this  action  and  it  is 
contained  in  the  Rules  Docket.  A  copy 
of  it  may  be  obtained  from  the  Rules 
Docket  at  the  location  provided  under 
the  caption  ADDRESSES. 

List  of  Subjects  in  14  CFR  Part  39 

Air  transportation.  Aircraft,  Aviation 
safety.  Incorporation  hy  reference. 
Safety. 

Adoption  of  the  Amendment 

Accordingly,  pursuant  to  the 
authority  delegated  to  me  by  the 
Administrator,  the  Federal  Aviation 
Administration  amends  14  CFR  part  39 
of  the  Federal  Aviation  Regulations  as 
follows: 

PART  39— AIRWORTHINESS 
DIRECTIVES 

1.  The  authority  citation  for  part  39 
continues  to  read  as  follows: 

Authority:  49  US  C.  App.  1354(a).  1421 
and  1423: 49  U.S.C  106(g);  and  14  CFR 
11.89. 

$39.13    [Amended] 

2.  Section  39.13  is  amended  by 
adding  the  following  new  airworthiness 
directive: 

93-16-01  Aerospatiale:  Amendment  39- 
8658.  Docket  92-NM-218-AD. 

Applicability:  Model  ATR72-100  and  -200 
scries  airplanes,  equipped  with  main  landing 
gear  (MLG)  side  braces  having  part  number 
(P/N)  D23207000  or  D232070OO-1. 
certificated  in  any  category. 

Compliance:  Required  as  indicated,  unless 
accomplished  previously. 

To  prevent  collapse  of  the  landing  gear, 
accomplish  the  following: 

(a)  Prior  to  the  accumulation  of  7,500 
landings  on  the  MIX]  side  brace  or  within  the 
next  100  landings  after  the  effective  date  of 
this  AD,  whichever  occurs  later,  replace  any 
side  brace  having  P/N  D23207000  or 
D232070OO-1  with  a  repaired  or  modified 
side  brace  having  P/N  D2320700O-2,  in 
accordance  with  Aerospatiale  Service 
Bulletin  ATR72-32-1011.  dated  August  7, 
1992. 

(b)  An  alternative  method  of  compliance  or 
adjustment  of  the  compliance  time  that 
provides  an  acceptable  level  of  safety  may  be 
used  if  approved  by  the  Manager, 
Standardization  Branch,  ANM-113.  FAA, 
Transport  Airplane  Directorate.  Operators 
shall  submit  their  requests  through  an 
appropriate  FAA  Principal  Maintenance 
Inspector,  who  may  add  comments  and  then 
send  it  to  the  Manager,  Standardization 
Branch,  ANM-113. 


Note:  Information  concerning  the  existence 
of  approved  alternative  methods  of 
compliance  with  this  AD,  if  any,  may  be 
obtained  from  the  Manager,  Standardization 
Branch.  ANM-113. 

(c)  Special  flight  permits  may  be  issued  in 
accordance  with  FAR  21.197  and  21.199  to 
operate  the  airplane  to  a  location  where  the 
requirements  of  this  AD  can  be 
accomplished. 

(d)  The  replacement  shall  be  done  in 
accordance  with  Aerospatiale  Service 
Bulletin  ATR72-32-1011.  ddted  August  7, 
1992.  This  incorporation  by  reference  was 
approved  by  the  Director  of  the  Federal 
Register  in  accordance  with  5  U.S.C.  552(a) 
and  1  CFR  part  51.  Copies  may  be  obtained 
from  Aerospatiale,  316  Route  de  Bayonne, 
31060  Toulouse.  Cedex  03,  France.  Copies 
may  be  inspected  at  the  FAA,  Transport 
Airplane  Directorate,  1601  Lind  Avenue, 
SW.,  Renton,  Washington;  or  at  the  Office  of 
the  Federal  Register.  800  North  Capitol 
Street,  NW.,  suite  700.  Washington.  DC 

(e)  This  amendment  becomes  effective  on 
October  7, 1993. 

Issued  in  Renton.  Washington,  on  August 
10. 1993. 
David  G.  Hmiel, 

Acting  Manager,  Transport  Airplane 
Directorate.  Aircraft  Certification  Service. 
IFR  Doc.  93-21638  Filed  9-3-93;  8:45  ami 
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14  CFR  Part  39 

[Docket  No.  93-MM-3S-A0;  Amendment 
3»-8«76;  AD  99-17-05] 

Airworthiness  Directives;  AirtHis 
Industrie  Model  A320  Series  Airplanes 

AGENCY:  Federal  Aviation 
Administration.  DOT. 
ACTION:  Final  rule. 

SUMMARY:  This  amendment  adopts  a 
new  airworthiness  directive  (AD), 
applicable  to  certain  Airbus  Model 
A320  series  airplanes,  that  requires 
modification  of  the  web  installation 
between  frames  1  and  2.  This 
amendment  is  prompted  by  a  report 
indicating  that  damage  was  found  on 
the  web  and  fitting  on  frame  2  during 
inspection  of  fatigue  test  airplanes.  The 
actions  specified  by  this  AD  are 
intended  to  prevent  reduced  structural 
integrity  of  the  fuselage. 
DATES:  Effective  October  7. 1993. 

The  incorporation  by  reference  of 
certain  publications  listed  in  the 
regulations  is  approved  by  the  Director 
of  the  Federal  Register  as  of  October  7, 
1993 

ADDRESSES:  The  service  information 
referenced  in  this  AD  may  be  obtained 
from  Airbus  Industrie.  1  Rond  Point 
Maurice  Bellonte.  31707  Blagnac  Cedex, 
France.  This  information  may  be 
examined  at  the  Federal  Aviation 


Administration  (FAA),  Transport 
Airplane  Directorate,  Rules  DNocket. 
1601  Lind  Avenue.  SW.,  Renton. 
Washington;  or  at  the  Office  of  the 
Federal  Register.  800  North  Capitol 
Street.  NW.,  suite  700,  Washington.  DC. 
FOR  FURTHER  INFORMATION  CONTACT:  Greg 
Holt.  Aerospace  Engineer. 
Standardization  Branch.  ANM-113, 
FAA.  Transport  Airplane  Directorate. 
1601  Lind  Avenue,  SW.,  Renton. 
Washington  98055-4056;  telephone 
(206)  227-2140;  fax  (206)  227-1320. 
SUPPLEMENTARY  INFORMATION:  A 
proposal  to  amend  part  39  of  the  Federal 
Aviation  Regulations  to  include  an 
airworthiness  directive  (AD)  that  is 
applicable  to  certain  Airbus  Model 
A320  series  airplanes  was  published  in 
the  Federal  Register  on  May  18. 1993 
(58  FR  28938).  That  action  proposed  to 
require  modification  of  the  web 
installation  between  frames  1  and  2. 

Interested  persons  have  been  afforded 
an  opportunity  to  participate  in  the 
making  of  this  amendment.  E)ue 
consideration  has  been  given  to  the  two 
comments  received. 

Both  commenters  support  the 
proposal. 

After  careful  review  of  the  available 
data,  including  the  comments  noted 
above,  the  FAA  has  determined  that  air 
safety  and  the  public  interest  require  the 
adoption  of  the  rule  as  proposed. 

Currently,  no  airplanes  of  U.S. 
registry  will  be  affected  by  this 
proposed  AD.  However,  should  one  of 
the  affected  airplanes  be  imported  and 
placed  on  the  U.S.  register,  it  will  take 
approximately  67  work  hours  per 
airplane  to  accomplish  the  proposed 
actions,  at  an  average  labor  rate  of  $55 
per  work  hour.  Required  parts  will  cost 
approximately  $2,431  per  airplane. 
Based  on  these  figures,  the  total  cost 
impact  of  the  requirements  of  this  AD  is 
estimated  to  be  $6,116  [)er  airplane. 

The  regulations  adopted  herein  will 
not  have  substantial  direct  effects  on  the 
States,  on  the  relationship  between  the 
national  government  and  the  States,  or 
on  the  distribution  of  power  and 
responsibilities  among  the  various 
levels  of  government.  Therefore,  in 
accordance  with  Executive  Order  12612, 
it  is  determined  that  this  final  rule  does 
not  have  sufficient  federalism 
implications  to  warrant  the  preparation 
of  a  Federalism  Assessment. 

For  the  reasons  discussed  above,  I 
certify  that  this  action  (1)  is  not  a  "major 
rule"  under  Executive  Order  12291;  (2) 
is  not  a  "significant  rule"  under  DOT 
Regulatory  Policies  and  Procedures  (44 
FR  11034,  February  26, 1979);  and  (3) 
will  not  have  a  significant  economic 
impact,  positive  or  negative,  on  a 
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substantial  number  of  small  entities 
under  the  criteria  of  the  Regulatory 
Flexibility  Act.  A  final  evaluation  has 
been  prepared  for  this  action  and  it  is 
contained  in  the  Rules  Docket.  A  copy 
of  it  may  be  obtained  from  the  Rules 
Docket  at  the  location  provided  under 
the  caption  ADDRESSES. 

List  of  Subjects  in  14  CFR  Part  39 

Air  transportation.  Aircraft,  Aviation 
safety.  Incorporation  by  reference. 
Safety. 

Adoption  of  the  Amendment 

Accordingly,  pursuant  to  the 
authority  delegated  to  me  by  the 
Administrator,  the  Federal  Aviation 
Administration  amends  14  CFR  part  39 
of  the  Federal  Aviation  Regulations  as 
follows: 

PART  39-AtRV!K>RTHINESS 
DIRECTIVES 

1.  The  authority  citation  for  part  39 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  App.  1354(a).  1421 
and  1423;  49  U.S.C.  106(gj;  and  14  CFR 
11.89. 

$39.13    [Amended] 

2.  Section  39.13  is  amended  by 
adding  the  following  new  airworthiness 
directive: 

93-1 7-OS  Airbus  IndmUie:  Amendment  39- 
8676.  Docket  93-NM-35-AD. 

Applicability:  Model  A3Z0  series  airplanes; 
manufacturer's  serial  number  (MSN)  005 
through  012  inclusive ,  and  MSN's  013 
through  024  inclusive;  certiRcafed  in  any 
category. 

Compliance:  Required  as  indicated,  unless 
accomplished  previously. 

To  prevent  reduced  structural  integrity  of 
the  fuselage,  accomplish  the  following: 

(a)  Modify  the  web  installation  between 
frames  1  and  2  in  accordance  with  Airbus 
Industrie  Service  Bulletin  No.  A320-53- 
1002,  Revision  1.  dated  November  30, 1992, 
at  the  applicable  time  specified  in  paragraph 
(aKl)or(BK2)ofthi8  AD. 

(1)  For  airplanes  ha\-ing  MSN's  005 
throu^  012.  inclusive:  Within  12.000 
landings  after  the  eSective  date  of  this  AD. 

(2)  For  airplanes  having  MSN's  013 
through  024,  inclusive:  Within  15.000 
landings  after  the  effective  date  of  this  AO. 

(b)  An  alternative  method  of  compliance  or 
adjustment  of  the  compliance  time  that 
provides  an  acceptable  level  of  safety  may  be 
used  if  approved  by  the  Manager, 
Standardization  Branch.  ANM-113,  FAA. 
Transport  Airplane  Directorate.  Operators 
shall  submit  their  requests  through  an 
appropriate  FAA  Principal  Maintenance 
Inspector,  who  may  add  comments  and  then 
send  it  to  the  Manager.  Standardizatioa 
Branch.  ANM-113. 

Note:  Information  cooceming  the  existeiMie 
i)f  approved  alternative  methods  of 
compliance  with  this  AD,  if  any,  may  be 


obtained  from  the  Staadanlization  3mKii, 
ANM-113. 

(c)  Special  Sight  permits  may  be  issued  in 
accordance  with  FAR  21.197  and  21.199  to 
operate  the  airplane  to  a  location  where  the 
requirements  of  this  AD  can  be 
accomplished. 

(d)  The  modirication  shall  be  dore  in 
accordance  with  Aiihus  Inrustrie  Service 
Bulletin  Na  A32O-53-1O02.  Revision  1. 
dated  November  30. 1992.  which  amtains 
the  following  list  of  effective  pages: 


Page  No. 


1.5-6.  10- 

12,  14,20. 

25-26. 
2-4,7-9.13, 

15-19, 21- 

24. 


Revision  level 

shown  or 

page 


1  ..; 


Origtnai 


Date  stx)wn 
on  page 


No^'embef 
30, 1992. 

Jaruary  17. 
1392. 


This  incorporation  by  reference  was 
approved  by  the  Director  of  the  Federal 
Register  in  accordance  with  5  U.S.C  552(a) 
and  1  ant  part  51.  Copies  may  be  o  Mained 
from  Airbus  Industrie.  1  Rond  Poin  Maurice 
Bellonte.  31707  Blagnac  Cedex.  Fraace. 
Copies  may  be  inspected  at  the  FA/ . 
Transport  Airplane  Directorate.  1601  Lind 
Avenue,  SW.,  Renton,  Washington;  3r  at  the 
Office  of  the  Federal  Regist'V.  800  h  orth 
Capitol  Su^et,  NW..  suite  700,  Washington. 
DC 

(e)  This  amendment  becomes  effe  :tivB  on 
October  7, 1993. 

Issued  in  Renton.  Washington,  or  August 
23.1993. 

Darrell  M.  Pedersea. 
Acting  Manager.  Tmnsport  AirplaiH 
Directorate.  Aifcrafi  Certification  Service. 
(FR  Doc  93-21640  Fded  9-3-93:  8:45  am] 

BILLMG  CODE  4«10-t3-P 


14  CFR  Part  39 

(Docket  No.  9»-4«M-27-AD;  Amendment 
39-8673;  AD  9»-17-0q 

Airworthhiess  DH^ctives;  Boei'ig 
Mode!  737-200.  -300,  -400,  and  ^500 
Series  Airplanes  Equipped  witli 
BFGoodrich  Evacuation  Slides 

AfiENCY:  Federal  Aviation 
Administration.  DOT. 
ACTION:  Final  rule. 

SUMMARY:  This  amendment  ado:}ts  a 
new  airworthiness  directive  (AD), 
applicable  to  certain  Boeing  Mc-del  737- 
200.  -300.  -400.  and  -500  series 
airplanes,  that  requires  modification  of 
the  evacuation  slide  vaUse.  This 
emendment  is  promptec'  by  three 
reports  indicating  that  inflation  pressure 
of  the  evacuation  slides  was  lost  due  to 
failure  of  the  aspirator  to  close  pnd  seal 
after  ingesting  the  battery  test  lead, 
disabling  the  evacuation  slide  and 
making  it  unusable.  The  actions 


specified  by  this  AD  are  intended  to 
prevent  passengers  from  being  unable  to 
exit  the  airplane  in  the  event  of  an 
emergency  evacuation. 
DATES:  Effecti\'e  October  7.  1993. 

The  incorporation  by  reference  of 
certain  publications  listed  in  the 
regulations  is  approved  by  the  Director 
of  the  Federal  Roister  as  of  October  7, 
1993. 

ADDRESSES:  The  service  information 
referenced  in  this  AD  may  be  obtained 
from  BFGoodrich  Aircraft  Evacuation 
Systems,  3414  South  5th  Street 
Phoenix.  Arizona  85040.  This 
information  may  be  examined  at  the 
Federal  Aviation  Administration  (FAAJ, 
Transport  Airplane  Directorate,  Rules 
Docket,  1601  Lind  Avenue.  SW., 
Renton.  Washington;  or  at  the  FAA,  Los 
Angeles  Aircraft  Certification  Office. 
3229  East  Spring  Street.  Long  Beach. 
Cialifomia:  or  at  the  Otlioe  of  the  Federal 
Register,  800  North  Capitol  Street,  NW., 
suite  700,  Washington,  DC 
FOR  FURTHER  M1=0RMATK>I  CONTACT: 
Andrew  Gfirerer,  Aerospace  Engineer, 
Systems  and  Equipment  Branch,  ANM- 
131L.  FAA,  Transport  Airplane 
Directorate.  Los  Angeles  Aircraft 
Certification  Office,  3229  East  Spring 
Street.  Long  Beadi,  California  90806- 
2425:  telephone  (310)  988-5338;  fax 
(310)  988-5210. 
SUPPLEMENTARY  INFORMATION:  A 
proposal  to  amend  pert  39  of  the  Federal 
Aviation  Regulations  to  include  an 
airworthiness  directive  (AD)  that  is 
applicable  to  certain  Boeing  Model  737- 
200,  -300,  -400.  and  -500  series 
airplanes  was  published  in  the  Federal 
Register  on  April  29. 1993  (58  FR 
25956).  That  action  proposed  to  require 
modification  of  the  evacuation  slide 
valise. 

Interested  persons  have  been  afforded 
an  opportunity  to  participate  in  the 
making  of  this  amendment  Due 
consideration  has  been  given  to  the 
comments  received. 

Two  commenters  support  the 
proposed  rule. 

One  commenter  requests  that  the  AD 
be  made  applicable  to  BFGoodrich 
evacuation  slides,  rather  than  Boeing 
airplanes,  because  the  modification  is 
described  in  a  BFGoodrich  service 
bulletin.  The  FAA  does  not  concur. 
When  an  unsafe  condition  exists  in  an 
article  that  is  installed  on  a  particular 
group  of  airplanes,  the  FAA's  normal 
practice  is  to  make  the  AD  applicable  to 
the  basic  type-certificated  product 
(airplane)  and  to  make  that  AD 
applicable  only  to  those  products  that 
incorporate  the  affected  article. 

One  commenter  requests  that  the 
proposed  3-year  compliance  time  for 
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modincation  of  the  evacuation  slide 
valise  be  shortened  to  6  months  based 
on  the  degree  of  urgency  of  the  unsafe 
condition.  The  FAA  does  not  concur 
with  the  need  for  a  shorter  compliance 
time.  In  developing  an  appropriate 
compliance  time  for  this  action,  the 
FAA  considered  the  safety  implications, 
parts  availability,  the  average  utilization 
rate  of  the  affected  fleet,  and  normal 
maintenance  schedules  for  timely  and 
orderly  accomplishment  of  the 
modification.  In  consideration  of  these 
items,  the  FAA  has  determined  that 
three  years  represents  the  appropriate 
interval  of  time  allowable  wherein  the 
modifications  can  reasonably  be 
accomplished  and  an  acceptable  level  of 
safety  can  be  maintained. 

Af^er  careful  review  of  the  available 
data,  including  the  comments  noted 
above,  the  FAA  has  determined  that  air 
safety  and  the  public  interest  require  the 
adoption  of  the  rule  as  proposed. 

Tnere  are  approximately  600 
BFGoodrich  evacuation  slides  installed 
on  Boeing  Model  737-200,  -300,  -400. 
and  -500  series  airplanes  of  the  affected 
design  in  the  worldwide  fleet.  The 
actual  number  of  Model  737-200.  -300. 
—400.  and  -500  series  airplanes  on 
which  these  evacuation  slides  are 
installed  is  unknown.  However,  the 
FAA  has  confirmed  that  none  of  the 
affected  slides  are  installed  on  Model 
737-200.  -300.  ^00.  or  -500  series 
airplanes  of  U.S.  registry;  therefore,  no 
airplanes  of  U.S.  registry  will  be  affected 
by  this  AD.  If  an  affected  airplane  were 
to  be  placed  on  the  U.S.  Register  in  the 
future,  the  FAA  estimates  that  it  will 
take  approximately  1  work  hour  per 
slide  to  accomplish  the  required  actions, 
and  that  the  average  labor  rate  is  $55  per 
work  hour.  Required  parts  will  be 
provided  to  operators  by  the  evacuation 
slide  manufacturer  at  no  charge.  Based 
on  these  figures,  the  total  cost  impact  of 
the  AD  is  estimated  to  be  $55  per  slide. 
The  regulations  adopted  herein  will 
not  have  substantial  direct  effects  on  the 
States,  on  the  relationship  between  the 
national  government  and  the  States,  or 
on  the  distribution  of  power  and 
responsibilities  among  the  various 
levels  of  government.  Therefore,  in 
accordance  with  Executive  Order  12612, 
it  is  determined  that  this  final  rule  does 
not  have  sufficient  federalism 
implications  to  warrant  the  preparation 
of  a  Federalism  Assessment. 

For  the  reasons  discussed  above,  1 
certify  that  this  action  (1)  is  not  a  "major 
rule"  under  Executive  Order  12291;  (2) 
is  not  a  "significant  rule"  under  DOT 
Regulatory  Policies  and  Procedures  (44 
FR  11034.  February  26, 1979);  and  (3) 
will  not  have  a  significant  economic 
imf>act,  positive  or  negative,  on  a 


substantial  number  of  small  entities 
under  the  criteria  of  the  Regulatory 
Flexibility  Act.  A  final  evaluation  has 
been  prepared  for  this  action  and  it  is 
contained  in  the  Rules  Doc;ket.  A  copy 
of  it  may  be  obtained  from  the  Rules 
Docket  at  the  location  provided  under 
the  caption  ADDRESSES. 

List  of  Subjects  inl4  CFR  Part  39 

Air  transportation.  Aircraft.  Aviation 
safety,  Incorporation  by  reference. 
Safety. 

Adoption  of  the  Amendment 

Accordingly,  pursuant  to  the 
authority  delegated  to  me  by  the 
Administrator,  the  Federal  Aviation 
Administration  amends  14  CFR  part  39 
of  the  Federal  Aviation  Regulations  as 
follows: 

PART  39— AIRWORTHINESS 
DIRECTIVES 

1.  The  authority  citation  for  part  39 
continues  to  read  as  follows: 

Authority:  49  U  S.C  App  1354(a).  1421 
and  1423;  49  U.S.C  106(g);  and  14  CFR 
11.89. 

§39.13    [Amended] 

2.  Section  39.13  is  amended  by 
adding  the  following  new  airworthiness 
directive: 

93-17-03  BMing:  Amendment  39-8673. 
Docket  93-NM-27-AD. 

Applicability:  Model  737-200,  -300.  -400, 
and  -500  series  airplanes  equipped  with 
BFGoodrich  evacuation  slides,  as  listed  in 
BFGoodrich  Service  Bulletin  101658/659/ 
660-25-257,  dated  November  20, 1992; 
certificated  in  any  category. 

Compliance:  Required  as  indicated,  unless 
accomplished  previously. 

To  prevent  passengers  from  being  unable  to 
exit  the  airplane  in  the  event  of  an  emergency 
evacuation,  accomplish  the  following: 

(a)  Within  3  years  after  the  effective  date 
of  this  AD,  modify  the  evacuation  slide  valise 
in  accordance  with  BFGoodrich  Service 
Bulletin  101658/659/660-25-257,  dated     . 
November  20. 1992. 

(b)  An  alternative  method  of  compliance  or 
adjustment  of  the  compliance  time  that 
provides  an  acceptable  level  of  safety  may  be 
used  if  approved  by  the  Manager.  L.os 
Angeles  Aircraft  Certification  Office  (ACO). 
FAA.  Transport  Airplane  Directorate. 
Operators  shall  submit  their  requests  through 
an  appropriate  FAA  Principal  Maintenance 
Inspector,  who  may  add  comments  and  then 
send  it  to  the  Manager,  Los  Angeles  ACO. 

Note:  Information  concerning  the  existence 
of  approved  alternative  methods  of 
compliance  with  this  AD.  if  any,  may  be 
obtained  from  the  Los  Angeles  ACO. 

(c)  Special  flight  permits  may  be  issued  in 
accordance  with  FAR  21.197  and  21.199  to 
operate  the  airplane  to  a  location  where  the 
requirements  of  this  AD  can  be 
accomplished. 


(d)  The  modification  shall  be  done  in 
accordance  with  BFGoodrich  Service 
Bulletin  101658/659/660-25-257,  dated 
November  20,  1992.  This  incorporation  by 
reference  was  approved  by  the  Director  of  the 
Federal  Register  in  accordance  with  5  IJ.S.C 
552(a)  and  1  CFR  part  51.  Copies  may  be 
obtained  from  BFGoodrich  Aircraft 
Evacuation  Systems,  3414  South  5th  Street, 
Phoenix,  Arizona  85040.  Copies  may  be 
inspected  at  the  FAA,  Transport  Airplf  ne 
Directorate,  1601  Lind  Avenue,  SW.,  Renton, 
Washington:  or  at  the  FAA,  Los  Angeles 
Aircraft  C>crtification  Office,  3229  East  Spring 
Street.  Long  Beach.  California;  or  at  the 
Office  of  the  Federal  Register,  800  North 
Capitol  SU-eet,  NW.,  suite  700,  Washington. 
DC. 

(e)  This  amendment  becomes  effective  on 
October  7. 1993. 

Issued  in  Renton.  Washington,  on  August 
23. 1993. 

DarreU  M.  Pederson, 
Acting  Manager.  Transport  Airplane 
Directorate.  Aircraft  Certification  Service. 
|FR  Doc.  93-21639  Filed  9-3-93;  8:45  am) 
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14  CFR  Part  39 

[Docket  No.  93-NM-42-AD;  Amendment 
39-8674;  AD  93-17-04] 

Airworthiness  Directives;  British 
Aerospace  Model  BAe  146  Series 
Airplanes 

agency:  Federal  Aviation 
Administration,  DOT. 
action:  Final  rule. 

SUMMARY:  This  amendment  supersedes 
an  existing  airworthiness  directive  (AD), 
applicable  to  all  British  Aerospace 
Model  BAe  146  series  airplanes,  that 
currently  requires  an  inspection  to 
detect  cracking  of  the  upper  main  fitting 
of  the  nose  landing  gear  (NLG),  and 
replacement  or  repair  of  cracked  parts. 
This  amendment  requires  repetitive 
inspections  to  detect  cracking  of  the 
upper  main  fitting  of  the  NLG,  and 
replacement  or  repair  of  cracked  parts. 
This  amendment  is  prompted  by  reports 
of  cracking  in  the  main  fittings  of  the 
NLG.  The  actions  specified  by  this  AD 
are  intended  to  prevent  failure  of  the 
main  fitting,  which  could  lead  to 
collapse  of  the  NLG  during  landing. 
DATES:  Effective  October  7,  1993. 

The  incorporation  by  reference  of 
British  Aerospace  BAe  146  Inspection 
Service  Bulletin  S.B.  32-131,  Revision 
1.  dated  November  12, 1992,  as  listed  in 
the  regulations,  is  approved  by  the 
Director  of  the  Federal  Register  as  of 
October  7, 1993. 

The  incorporation  by  reference  of 
British  Aerospace  BAe  146  Inspection 
Service  Bulletin  S.B.  32-131,  dated 
December  6, 1991,  as  listed  in  the 
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regul<i»ions,  was  approved  previously  by 
(he  Director  of  the  Federal  Register  as 
of  January  12. 1993  (S7  FR  57883. 
Dei,ember  8. 1992). 

ADDRESSES:  The  service  information 
referenced  in  this  AD  may  be  obtained 
from  British  Aerospace,  Inc.,  Avro 
Division.  22070  Broderick  Drive. 
Sterling.  Virginia  20166.  This 
information  may  be  examined  at  the 
Federal  Aviation  Administration  tFAA), 
Transport  Airplane  Directorate,  Rules 
Docket,  1601  Lind  Avenue.  SW., 
Renton,  Washington;  or  at  the  Office  of 
the  Federal  Register,  800  North  Capitol 
Street.  NW.,  suite  700.  Washington.  DC. 
FOR  FURT>1ER  INFOAMATION  CONTACT: 
William  Schroeder.  Aerospace  Engineer. 
Standardization  Branch,  ANM-1 13. 
FAA.  Transport  Airplane  Directorate. 
1601  Lind  Avenue.  SW..  Renton, 
Washington  98055-4056:  telephone 
(206)  227-2148;  fax  (206)  227-1320. 
SUPPLayENTARY  INfORMATXM:  A 
proposal  to  amend  part  39  of  the  Federal 
Aviation  Regulations  by  superseding  AD 
92-25-08,  Amendment  39-8423  (57  FR 
57883.  December  8. 1992),  which  is 
applicable  to  all  British  Aerospace 
Model  BAe  146  series  airplanes,  was 
published  in  the  Federal  Register  on 
May  25, 1993  (58  FR  30000).  The  action 
proposed  to  require  repetitive 
inspections  to  detect  cracking  of  the 
upper  main  fitting  of  the  nose  landing 
gear  (NLG),  and  replacement  or  repair  of 
cracked  parts. 

Interested  persons  have  been  afforded 
an  opportunity  to  participate  in  the 
making  of  this  amendment.  Due 
consideration  has  been  given  to  the 
single  comment  received. 

The  oommenter  supports  the 
proposed  rule. 

After  careful  review  of  the  available 
data,  including  the  comment  noted 
above,  the  FAA  has  determined  that  air 
safety  and  the  public  interest  require  the 
adoption  of  the  rule  as  proposed. 

The  FAA  estimates  that  45  airplanes 
of  U.S.  registry  will  be  affected  by  this 
AD.  that  it  will  take  approximately  2.5 
work  hours  per  airplane  to  accomplish 
the  required  actions,  and  that  the 
average  labor  rate  is  $55  per  work  hour. 
Based  on  these  figures,  the  total  cost 
impact  of  the  AD  on  U.S.  operators  is 
estimated  to  be  $6,188,  or  $138  per 
airplane.  This  total  cost  figure  assumes 
that  no  operator  has  yet  accomplished 
the  requirements  of  this  AD. 

The  regulations  adopted  herein  will 
not  have  substantial  direct  effects  on  the 
States,  on  the  relationship  between  the 
national  government  and  the  States,  or 
on  the  distribution  of  power  and 
responsibilities  among  the  various 
levels  of  government.  Therefore,  in 


accordance  with  Executive  Orde'  12612, 
it  is  determined  that  this  final  rule  does 
not  have  sufficient  federalism 
implications  to  warrant  the  preparation 
of  a  Federalism  Assessment. 

P'or  the  reasons  discussed  above,  I 
certify  that  this  action  (\)  is  not  i  "major 
rule"  under  Executive  Order  12291:  (2) 
is  not  a  "significant  rule"  under  DOT 
Regulatory  Polices  and  Procedures  (44 
FR  11034,  February  26,  1979):  and  (3J 
will  not  have  a  significant  economic 
impact,  positive  or  negative,  on  a 
substantial  number  of  snail  entities 
under  the  criteria  of  the  Regulato~y 
Flexihility  Act.  A  final  cvaluatior  has 
been  prepared  for  this  action  and  it  is 
contained  in  the  Rules  Docket.  A  copy 
of  it  may  be  obtained  frcm  the  Ru  les 
E)ocket  at  the  location  provided  under 
the  caption  ADDRESSES. 

UsX  of  Subjects  in  14  CFIt  Part  3? 

Air  transportation.  Ai.xraft.  Av  ation 
safety.  Incorporation  by  reference. 
Safety. 

Adoption  of  the  Amendmeal 

Accordingly,  pursuan  to  the 
authority  delegated  to  me  by  the 
Administrator,  the  Fede^l  Aviation 
Administration  amends  14  CFR  part  39 
of  the  Federal  Aviation  Regulations  as 
follows: 

PART  39— AIRWORTHI(4ESS 
DIRECTIVES 

1.  The  authority  citation  for  par  39 
continues  to  read  as  follows: 

AHthorily:  49  U.S.C  App.  13S4(a).  1421 
and  1423: 49  U.S.C  106(g):  and  14  CFR 
11.89. 

§39.13    [Amended] 

2.  Section  39.13  is  am<}nded  by 
removing  amendment  39-8423  (57  FR 
57883.  December  8, 1992).  and  by 
adding  a  new  airworthiness  directive 
(AD),  amendment  39-8674,  to  reac  as 
follows: 

93-1 7-A4  British  AeraqMOR  Amendment 
39-8674.  Docket  93-NM-42-AD. 
Supersedes  AD  92-25-08.  Amend -nent 
39-6423. 

Applicability:  All  Model  BAe  146  series 
airplanes,  certificated  in  any  category. 

Compliance:  Required  as  indicated,  unless 
accomplished  previously. 

Note  1:  Paragraphs  (a)(1)  and  Cb)(l)  o^fhis 
AD  restate  the  requirements  of  AD  92-?5-08. 
paragraphs  (a)  and  (b).  As  allowed  by  tie 
phrase,  "unless  accomplished  previour ly,"  if 
the  requirements  of  AD  92-25-08  have  been 
accomplished  previously,  paragraphs  (jKU 
and  [bU  1 )  of  this  AD  do  not  require  that 
initial  inspection  to  be  repeated. 

To  prevent  ^ure  of  the  main  fitting, 
which  could  lead  to  collapse  of  the  nose 
landing  gear  (NLC)  during,  accomplish  the 
following: 


(a)  For  airplanes  on  which  NlX;  part 
numbers  20(»76001  or  2tX)876003  have  tiecn 
installed: 

(1 )  Prior  to  the  actumulaticm  of  4.(X)0  total 
landings  or  within  30  da>'S  after  (anuary  12. 
1993  (the  effective  date  of  AD  92-25-08. 
Amendment  39-8423).  whichever  occurs 
later,  conduct  an  eddy  current  or  ultra  high 
sensitivity  penetrant  inspection  of  the  NLC, 
in  acr:ordance  with  British  Aerospace  BAe 
146  Inspection  Service  Bulletin  SB.  32-131, 
dated  December  6, 1991;  or  Revision  1 .  dated 
Nov«^mbef  12, 1992. 

(2)  Within  4.000  landings  after 
accomplishing  the  inspection  required  by 
paragraph  (aXU  or  within  30  days  after  the 
effective  date  of  this  AD.  whichever  occurs 
later,  and  thereafter  at  intervals  not  to  exceed 
4.000  landings,  repeat  the  inspection. 

(3)  If  cracking  is  detected,  priitr  to  further 
flight,  replace  the  currently  installed  NUC 
with  a  new  or  serviceable  unit  or  repair  the 
crack  in  accordance  with  a  method  approved 
by  the  Manager.  Standardization  Branch. 
ANM-1 13.  FAA.  Transport  Airplane 
Directorate.  Thereafter,  repeat  the  inspection 
required  by  paragraph  (aMU  at  intervais  not 
to  exceed  4.000  landings. 

(b)  Forairpianes  on  which  NLXJ  part 
numbers  200876002.  200876004.  or 

201 138002  have  been  installed:  (1)  Prior  to 
the  accumulation  of  16.000  total  landings  or 
within  30  days  after  January  12.  1993  (the 
effective  date  of  AD  92-25-08.  Amendment 
39-8423).  whichever  occurs  later,  conduct  an 
eddy  current  or  ultra  sensitivity  penetrant 
inspection  of  the  NLC  in  accordance  with 
British  Aerospace  BAe  146  Inspection 
Service  Bulletin  SB.  32-131.  dated 
December  6. 1991;  or  Revision  1.  dated 
November  12. 1992. 

(2)  Within  8.000  landings  after 
accomplishing  the  inspection  required  by 
paragraph  (b)(1)  or  within  30  days  after  the 
effective  date  of  this  AD.  whichever  occurs 
later,  and  thereafter  at  intervals  not  to  exceed 
8,000  landings,  repeat  the  inspection. 

(3)  If  cracking  is  detected,  prior  to  further 
flight,  replace  the  currently  installed  NLC 
with  a  new  or  serviceable  unit,  or  repair  the 
crack  in  accordance  with  a  method  approved 
by  the  Manager,  Standardization  BrarKh. 
ANM-1 13.  FAA,  Transport  Airplane 
Directorate.  Thereafter,  repeat  the  inspection 
required  by  paragraph  (b)(1)  at  intervals  not 
to  exceed  8,000  landings.- 

(c)  An  alternative  method  of  compliance  or 
adjustment  of  the  compliance  time  that 
provides  an  acceptable  level  of  safety  may  be 
used  if  approved  by  the  Manager. 
Standardization  Branch.  ANM-1 13.  FAA. 
Transftort  Airplane  Directorate.  Operators 
shall  submit  their  requests  through  an 
appropriate  FAA  Principal  Maintenance 
Inspector,  who  may  add  comments  and  then 
send  it  to  the  Manager,  Standardization 
Branch,  ANM-113. 

Note  2:  Infonnation  concerning  the 
existerKe  of  approved  alternative  methods  of 
compliance  with  this  AD.  if  any.  may  be 
obtained  from  the  Standardization  Branch. 
ANM-113. 

(d)  Special  flight  permits  may  be  issued  ia 
accordance  with  FAR  21.197  and  21.199  to 
operate  the  airplane  to  a  location  where  the 
requirements  of  this  AD  can  be 
accomplished. 
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(c)  The  inspections  shall  be  done  in 
Mcordance  with  British  Aerospace  BAe  146 
Inspection  Service  Bulletin  SB.  32-131, 
dated  December  6.  1991:  or  British  Aenwpace 
BAc  146  Inspection  Service  Bulletin  S.B.  32- 
131.  Revision  1,  dated  Novembi^r  12.  1992. 
which  includes  Appendix  Al  to  5>ervice 
Bulletin  SB.  32-131.  dated  DiHiembcr  6. 
1991.  The  incorporation  by  reference  of 
British  Aerospace  B.^e  146  Inspection 
Service  Bulletin  SB.  32-131.  Revision  1. 
dated  November  12. 1992.  is  approved  by  the 
Director  of  the  Federal  Register  in  accordance 
with  5  U.S.C.  552(a)  and  1  CFR  part  51.  The 
incorporation  by  reference  of  British 
Aerospace  BAe  146  Inspection  ;H!r\ice 
Bulletin  SB.  32-131.  dated  December  6. 
1991.  was  approved  previously  by  the 
Director  of  the  Federal  Register  in  accordance 
with  5  U.S.C.  552(a)  and  1  CFR  part  51  as  of 
January  12. 1993  (57  FR  57883.  December  18, 
1992).  Copies  may  be  obtained  from  British 
Aerospace,  Inc..  Avro  Division.  22070 
Broderick  Drive.  Sterling.  Virginia  20166. 
C»)pies  may  be  inspected  at  the  FAA. 
Transport  Airplane  Directorate.  1601  Lind 
Avenue.  SW.,  Renton,  Washington;  or  at  the 
Office  of  the  Federal  Register.  800  North 
Capitol  Street,  NW.,  suite  700.  Washington, 

Dc:. 

(n  This  amendment  becomes  effective  on 
C3ctober7,  1993. 

Issued  in  Renton.  Washington,  on  August 
23.  1993. 

Darrell  M.  Pederson, 
ActJng  Manager.  Tmnspori  Airplantf 
Directorate.  Aircraft  Certification  Senice. 
|FR  Doc.  93-21636  Filed  9-3-93;  8:45  ami 
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14  CFR  Part  39 

pocket  No.  01-ANE-46;  Antendment  39- 
8624;  AD  93-13-11] 

Airworthiness  Directives;  Textron 
Lycoming  LTS  101  Series  Turt>oshaft 
Engines  and  LIP  101  Series  Turtx>prop 
Engines 

agency:  Federal  Aviation 
Administration,  DOT. 
ACTION:  Final  rule. 

SUMMARY:  This  amendment  adopts  a 
new  airworthiness  directive  (AD), 
applicable  to  Textron  Lycoming  LTS 
101  series  turboshaft  and  LTP  101  series 
turboprop  engines,  that  reduces  low 
cycle  fatigue  (LCF)  retirement  life  limits 
for  certain  gas  generator  turbine  rotor 
disks,  and  provides  a  removal  schedule 
for  those  affected  disks  with  reduced 
LCF  retirement  lives.  This  amendment 
is  prompted  by  recent  life  analyses  that 
have  revealed  calculated  minimum  lives 
significantly  lower  than  original  limits. 
The  actions  specified  by  this  AD  are 
intended  to  prevent  gas  generator 
turbine  rotor  disk  failure,  uncontained 
engine  failure,  and  possible  damage  to 
the  aircraft. 


DATES:  Effective  November  8, 1993. 

The  incorporation  by  reference  of 
certain  publications  listed  in  the 
regulations  is  approved  by  the  Director 
of  the  Federal  Register  as  of  November 
8.  1993. 

ADDRESSES:  The  service  information 
referenced  in  this  AD  may  be  obtained 
from  Textron  Lycoming.  550  Main 
Street,  Stratford.  CT  06497.  This 
information  may  be  examined  at  the 
Federal  Aviation  Administration  (FAA). 
New  England  Region,  Office  of  the 
Assistant  Chief  Counsel,  12  New 
England  Executive  Park,  Burlington, 
MA;  or  at  the  Office  of  the  Federal 
Register,  800  North  Capitol  Street,  NW.. 
suite  700.  Washington,  DC. 
FOR  FURTHER  INFORMATION  CONTACT: 
Eugene  Triozzi.  Aerospace  Engineer,  ~ 
Engine  Certification  Office.  FAA,  Engine 
and  Propeller  Directorate,  12  New 
England  Executive  Park,  Burlington.  MA 
01803-5299:  telephone  (617) 238-7131; 
fax  (617)  238-7199. 
SUPPLEMENTARY  INFORMATION:  A 
proposal  to  amend  part  39  of  the  Federal 
Aviation  Regulations  to  include  an 
airworthiness  directive  (AD)  that  is 
applicable  to  Textron  Lycoming  LTS 
101  series  turboshaft  engines  and  LTP 
101  series  turboprop  engines  was 
published  in  the  Federal  Register  on 
March  15,  1993  (58  FR  13713).  That 
action  proposed  to  require  establishing 
a  reduced  low  cycle  fatigue  (LCF)  life 
limit  for  gas  generator  turbine  rotor 
disks  and  replacement  of  disks  which 
exceed  the  new  LCF  life  limit  with 
serviceable  disks  in  accordance  with 
Textron  Lycoming  Service  Bulletin  (SB) 
No.  LT  101-71-00-0002.  Revision  12. 
dated  May  31,  1991. 

Interested  persons  have  been  afforded 
an  opportunity  to  participate  in  the 
making  of  this  amendment.  No 
comments  were  received  on  the 
proposal  or  the  FAA's  determination  of 
the  cost  to  the  public.  The  FAA  has 
determined  that  air  safety  and  the 
public  interest  require  the  adoption  of 
the  rule  as  proposed. 

There  are  approximately  1,500 
Textron  Lycoming  LTS  101  turboshaft 
series  engines  and  LTP  101  series 
turboprop  engines  of  the  affected  design 
in  the  worldwide  fleet.  The  FAA 
estimates  that  100  engines  installed  on 
aircraft  of  U.S.  registry  contain  disks 
that  currently  exceed  the  reduced  LCF 
life  limit  proposed  by  this  AD.  and  that 
it  will  take  an  average  of  approximately 
8  hours  to  remove  and  replace  the 
engine  from  the  aircraft,  and  16  work 
hours  per  engine  to  replace  the  gas 
generator  tui^ine  rotor  disks  and  that 
the  average  labor  rate  is  $55  per  work 
hour.  Required  parts  will  cost 


approximately  $40,000  per  engine. 
Based  on  these  figures,  the  total  cost 
impact  of  the  AD  on  U.S.  operators  is 
estimated  to  be  $4,132,000. 

The  regulations  adopted  herein  will 
not  have  substantial  direct  effects  on  the 
States,  on  the  relationship  between  the 
national  government  and  the  States,  or 
on  the  distribution  of  power  and 
responsibilities  among  the  various 
levels  of  government.  Therefore,  in 
accordance  with  Executive  Order  12612, 
it  is  determined  that  this  final  riile  does 
not  have  sufficient  federalism 
implications  to  warrant  the  preparation 
of  a  Federalism  Assessment. 

For  the  reasons  discussed  above.  I 
certify  that  this  action  (1)  is  not  a  "major 
rule"  under  Executive  Order  12291;  (2) 
is  not  a  "significant  rule"  under  DOT 
Regulatory  Policies  and  Procedures  (44 
FR  11034,  February  26, 1979);  and  (3) 
will  not  have  a  significant  economic 
impact,  positive  or  negative,  on  a 
substantial  number  of  small  entities 
under  the  criteria  of  the  Regulatory 
Flexibility  Act.  A  final  evaluation  has 
been  prepared  for  this  action  and  it  is 
contained  in  the  Rules  Docket.  A  copy 
of  it  may  be  obtained  from  the  Rules 
Docket  at  the  location  provided  under 
the  caption  ADDRESSES. 


List  of  Subjects  in  14  CFR  Part  39 

Air  Transportation.  Aircraft,  Aviation 
Safety.  Incorporation  by  reference, 
Safety. 

Adoption  of  the  Amendment 

Accordingly,  pursuant  to  the 
authority  delegated  to  me  by  the 
Administrator,  the  Federal  Aviation 
Administration  amends  14  CFR  part  39 
of  the  Federal  Aviation  Regulations  as 
follows: 

PART  3&-AIRW0RTHINESS 
DIRECTIVES 

1.  The  authority  citation  for  part  39 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  App.  1354(a),  1421 
and  1423;  49  U.S.C  106(g);  and  14  CFR 
11.89. 

§39.13    [Amended] 

2.  Section  39.13  is  amended  by 
adding  the  following  new  airworthiness 
directive: 

93-13-11  Textron  Lycoming:  Amendment 
39-8624.  Docket  91-ANE-^6. 

Applicability:  Textron  Lycoming  LTS  101 
series  turboshaft  engines  and  LTP  101  series 
turboprop  engines  installed  on  but  not 
limited  to  Aerospatiale  AS  350  and  SA366G, 
Bell  222,  and  Messerschmitt-Bolkow-Blohm 
(MBB)  BK117  helicopters;  or  Piaggio  P166- 
DL3  and  Airtractor  AT302  airplanes. 

Compliance:  Required  as  indicated,  unless 
accomplished  previously. 
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To  prevent  gas  generator  turbine  rotor  disk' 
failure,  uncontained  engine  failure,  and 
possible  damage  to  the  aircraft,  accomplish 
the  following; 

•     (a)  Remove  from  service  and  replace  with 
a  serviceable  part,  gas  generator  turbine  rotor 
disks  in  accordance  with  the  following 
schedule  based  on  disk  cycles  since  new 
(CSN)  on  the  effective  date  of  this  AD.  but 
not  to  exceed  the  total  operating  hour  service 
life  limits  established  in  Textron  Lycoming 
Service  Bulletin  (SB)  No.  LT  101-71-00- 
0002.  Revision  12.  dated  May  31. 1991: 

(1)  For  Moilel  LTS  101  series  turboshaft 
engines  with  gas  generator  turbine  rotor  disks 
identified  by  Part  Numbers  (P/N)  4-111-015- 
04  or  4-1 11 -01 5-09: 

(i)  Replace  disks  with  6.800  or  more  CSN 
within  100  cycles  in  service  (CIS)  or  1  month 
after  the  effective  date  of  this  AD,  whichever 
occurs  first,  but  not  to  exceed  7.500  CSN. 

(ii)  Replace  disks  with  6,500  or  more  CSN 
but  less  than  6.800  CSN  within  200  GS,  or 
3  months  after  the  effective  date  of  this  AD, 
whichever  occurs  first. 

(iii)  Replace  disks  with  6.000  or  more  CSN 
but  less  than  6.500  CSN.  within  400  CIS.  or 
6  months  after  the  effective  date  of  this  AD. 
whichever  occurs  first. 

(iv)  Replace  disks  with  5.500  or  more  CSN 
but  less  than  6.000  CSN,  within  600  OS,  or 


9  months  after  the  effective  date  of  this  AD, 
whichever  occurs  first. 

(v)  Replace  disks  with  5.000  or  more  C5N 
but  less  than  5.500  CSN,  within  800  CIS.  or 
12  months  after  the  effoctive  date  of  this  AD. 
whichever  occurs  first. 

(vi)  Replace  disks  w  th  4,000  or  more  CSN 
but  less  than  5,000  CSN,  within  1.000  CIS, 
or  1 5  months  after  the  effective  date  of  this 
AD,  whichever  occurs  first. 

(vii)  Replace  disks  with  less  than  4.000 
CSN  before  exceeding  5,000  CSN. 

(2)  For  Textron  Lycoming  Model  LTP  101 
series  turboprop  engin'js  with  gas  generator 
turbine  rotor  disks  identified  by  P/N  4-1 11- 
01 5-04  or  P/N  4-111-01 5-09: 

(i)  Replace  disks  with  5.000  or  more  CSN 
within  100  CIS,  or  3  months  after  the 
effective  date  of  this  AD.  whichever  occurs 
first,  but  not  to  exceed  5,500  CIS. 

(ii)  Replace  disks  wih  4,000  or  more  CSN 
but  less  than  5,000  CSN,  within  200  OS.  or 
6  months  after  the  effective  date  of  this  AD, 
whichever  occurs  first. 

(iii)  Replace  disks  with  3.400  or  more  CSN 
but  less  than  4.0O0  QSN.  within  300  OS,  or 
9  months  after  the  effective  date  of  this  AD. 
whichever  occurs  first. 

(iv)  Replace  disks  with  3.000  or  more  CSN 
but  less  than  3.400  CSN,  within  400  QS.  or 
12  months  after  the  effective  date  of  this  AD, 
whichever  occurs  first. 


(v)  Replace  disks  with  less  than  3,000  CSN 
before  exceeding  3.400  CSN. 

(3)  For  Textron  Lycoming  Model  LTS  101 
scries  turbcjshaft  engines  with  gas  gencratur 
turbine  rotor  disks  identified  by  P/N  4-1 11- 
015-14,  replace  disks  before  exceeding  6.300 
CSN. 

(b)  An  alternative  method  of  compliance  or 
adjustment  of  the  compliance  time  that 
providis  an  acceptable  level  of  safely,  may  be 
used  if  approved  by  the  Manager,  Engine 
Certification  Office.  The  request  should  be 
forwarded  through  an  FAA  Maintenance 
Inspector,  who  may  add  comments  and  then 
send  it  to  the  Manager.  Engine  Certification 
Office. 

Note:  Information  concerning  the  existence 
of  approved  alternative  methods  of 
compliance  with  this  airworthiness  directive, 
if  any.  may  be  obtained  ft-om  the  Engine 
Certification  Office. 

(c)  Special  flight  permits  may  be  issued  in 
accordance  with  FAR  21.197  and  21.199  to 
operate  the  aircraft  to  a  location  where  the 
requirements  of  this  AD  can  be 
accomplished. 

(d)  The  total  operating  hour  service  life 
limit  shall  be  established  in  accordance  with 
the  following  Textron  Lycoming  scn'ice 
bulletin: 


Document  No. 

Pages 

Revi- 
ston 

Date 

LT  101-71-00-0002 

1-16 

12 

May  31.  1991. 

Total  Pages:  16. 

This  incorporation  by  reference  was 
approved  by  the  Director  of  the  Federal 
Register  in  accordance  with  5  U.S.C.  552(a] 
and  1  CFR  jsart  51.  Copies  may  be  obtained 
from  Textron  Lycoming.  550  Main  Street, 
Stratford,  CT  06497.  Copies  may  be  inspected 
at  the  FAA,  New  England  Region,  Office  of 
the  Assistant  Chief  Counsel.  12  New  England 
Executive  Park,  Burlington,  MA;  or  at  the 
Office  of  the  Federal  Register,  800  North 
Capitol  Street  NW.,  suite  700.  Washington, 
DC. 

(e)  This  amendment  becomes  effective  on 
November  8, 1993. 

Issued  in  Burlington,  Massachusetts,  on 
)uly  7.  1993. 

Jack  A.  Sain, 

Manager.  Engine  and  Propeller  Directorate. 
Aircraft  Certification  Service. 

jFR  Doc.  93-21637  Filed  &-3-93;  8:45  ami 
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14  CFR  Part  71 

[Airspace  Docket  No.  92-ANE-25] 

Alteration  of  VOR  Federal  Airway  A- 
123;  NY 

AGENCY:  Federal  Aviation 
Administration  (FAA).  DOT. 
ACTION:  Final  rule. 


SUMMARY:  This  amendment  modifies 
Federal  Airway  V-123  by  realigning  the 
airway  from  the  TRESA  Intersection  to 
the  CASSH  Intersection  located  in  New 
York.  Realigning  V-123  will  simplify 
the  flow  of  traffic  and  reduce  controller 
workload. 

EFFECTIVE  DATE:  0901  UTC.  November 
11,1993. 

FOR  FURTHER  INFORMATION  CONTACT: 
Patricia  P.  Crawford.  Airspace  and 
Obstruction  Evaluation  Branch  (ATP- 
240),  Airspace-Rules  and  Aeronautical 
Information  Division,  Air  Traffic  Rules 
and  Procedures  Ser\  ice.  Federal 
Aviation  Administrction,  800 
Independence  Avenue  SW., 
Washington,  DC  20591;  telephone:  (202) 
267-9255. 

SUPPLEMENTARY  INFORMATION: 

History 

On  March  19,  1993,  the  FAA 
proposed  to  amend  part  71  of  the 
Federal  Aviation  Regulations  (14  CFR 
part  71)  to  modify  V-123  by  realigning 
the  airway  from  Uie  TRESA  Intersection 
to  the  CASSH  Intersection  located  in 
New  York  (58  FR  15118).  Interested 
parties  were  invited  to  participate  in 
this  rulemaking  proceeding  by 
submitting  written  comments  on  the 


proposal  to  the  FAA.  No  comments 
objecting  to  the  proposal  were  received. 
Except  for  editorial  changes,  this 
amendment  is  the  same  as  that  proposed 
in  the  notice.  Domestic  VOR  Federal 
airways  are  published  in  paragraph 
6010(a)  of  FAA  Order  7400.9A  dated 
June  17,  1993,  and  effective  September 
16,  1993,  which  is  incorporated  by 
reference  in  14  CFR  71.1  as  of 
September  16. 1993  (58  FR  36298;  July 
6, 1993).  The  airway  listed  in  this 
document  will  be  published 
subsequently  in  the  Order. 

The  Rule 

This  amendment  to  part  71  of  the 
Federal  Aviation  Regulations  modifies 
V-123  by  realigning  the  airway  from  the 
TRESA  Intersection  to  the  CASSH 
Intersection  located  in  New  York. 
Realigning  V-123  will  eliminate  the 
dogleg  to  simplify  the  flow  of  traffic  and 
reduce  the  air  traffic  controller's 
workload. 

The  FAA  has  determined  that  this 
regulation  only  involves  an  established 
body  of  technical  regulations  for  which 
frequent  and  routine  amendments  are 
necessary  to  keep  them  operationally 
current.  It,  therefore — (1)  is  not  a  "major 
rule"  under  Executive  Order  12291;  (2) 
is  not  a  "significant  rule"  under  DOT 
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Regulatory  Policies  and  Procedures  (44 
FR  11034.  February  26. 1979);  and  (3) 
does  not  warrant  preparation  of  a 
regulatory  evaluation  as  the  anticipated 
impact  is  so  minimal.  Since  this  is  a 
routine  matter  that  will  only  affect  air 
traffic  procedures  and  air  navigation,  it 
is  certified  that  this  rule  will  not  have 
a  significant  economic  impact  on  a 
substantial  number  of  small  entities 
under  the  criteria  of  the  Regulatory 
Flexibility  Act. 

List  of  Subjects  in  14  CFR  Part  71 

Airspace.  Incorporation  by  reference. 
Navigation  (air). 

Adoption  of  the  Amendment 

In  consideration  of  the  foregoing,  the 
Federal  Aviation  Administration 
amends  14  CFR  part  71  in  effect  as  of 
September  16. 1993.  as  follows: 

PART  71— {AMENDED] 

1.  The  authority  citation  for  14  CFR 
part  71  continues  to  read  as  follows: 

Authority:  49  U.S.C.  app.  134R(a).  1354(a). 
1510;  E.O.  10854.  24  FR  9565.  3  CFR  .  1959- 
1963  Comp..  p.  389;  49  U  S.C.  106(g);  14  CFR 
11.69. 

$71.1    [Amended] 

2.  The  incorporation  by  reference  in 
14  CFR  71.1  of  the  Federal  Aviation 
Administration  Order  7400. 9A. 
Airspace  Designations  and  Reporting 
Points,  dated  June  17. 1993.  and 
effective  September  16. 1993,  is 
amended  as  follows: 

Paragraph  6010(a)— Domestic  VOR  Federal 
Ainvajrs 

V-123    (Revised) 

From  INT  Washington.  DC.  065°  and 
Baltimore.  MD.  197°  radials.  via  INT 
Washington.  DC,  065°  and  Woodstown,  N|, 
230"  radials;  Woodstown;  Robbinsville.  N(; 
INT  Robbinsville  044°  and  LaCuardia.  NY, 
213°  radials;  LaCuardia;  INT  LaCuardia  032° 
and  Carmel,  NY.  157°  radials;  Cannel;  INT 
Carmel  344°  and  Albany,  NY,  181°  radials; 
Albany;  Cambridge.  NY;  to  Glens  Falls.  NY. 


Issued  in  Washington,  DC.  on  August  26. 
1993 
Harold  W.  Becker, 

Manager.  Airspare-Rules  and  Aeronautical 

Information  Division. 

IFR  Doc.  93-21684  Filed  9-3-93;  8:45  ami 
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14  CFR  Part  71 

[Airspace  Docket  No.  02-AQL-1O] 

Alteration  of  VOR  Federal  Airway  V- 
413 

AGENCY:  Federal  Aviation 
Administration  (FAA).  DOT. 
ACTION:  Final  rule. 

SUMMARY:  This  amendment  modifies 
Federal  Airway  V-413  by  extending  the 
airway  from  the  Ironwood,  MI.  Very 
High  Frequency  Omnidirectional  Range/ 
Tactical  Air  Navigation  (VORTAC)  to 
the  Eau  Claire,  WI.  VORTAC.  This 
action  will  expedite  the  flow  of  air 
traffic  and  reduce  the  controller's 
workload. 

EFFECTIVE  DATE:  0901  UTC.  November 
11.  1993. 

FOR  FURTHER  INFORMATION  CONTACT: 
Patricia  P.  Crawford.  Airspace  and 
Obstruction  Evaluation  Branch  (ATP- 
240).  Airspace-Rules  and  Aeronautical 
Information  Division.  Air  Traffic  Rules 
and  Procedures  Service.  Federal 
Aviation  Administration,  800 
Independence  Avenue  SW.. 
Washington.  DC  20591;  telephone:  (202) 
267-9255. 

SUPPLEMENTARY  INFORMATION: 

History 

On  May  18.  1993.  the  FAA  proposed 
to  amend  part  71  of  the  Federal  Aviation 
Regulations  (14  CFR  part  71)  to  modify 
V-413  by  extending  the  airway  from  the 
Ironwood.  MI.  VORTAC  to  the  Eau 
Claire,  WI.  VORTAC  (58  FR  28941). 
Interested  parties  were  invited  to 
participate  in  this  rulemaking 
proceeding  by  submitting  written 
comments  on  the  proposal  to  the  FAA. 
No  comments  objecting  to  the  proposal 
were  received.  Except  for  editorial 
changes,  this  amendment  is  the  same  as 
that  proposed  in  the  notice.  Domestic 
VOR  Federal  airways  are  published  in 
paragraph  6010(a)  of  FAA  Order 
7400.9A  dated  June  17.  1993.  and 
effective  September  16. 1993,  which  is 
incorporated  by  reference  in  14  CFR 
71.1  as  of  September  16.  1993  (58  FR 
36298;  July  6. 1993).  The  airway  listed 
in  this  document  will  be  published 
subsequently  in  the  Order. 

The  Rule 

This  amendment  to  part  71  of  the 
Federal  Aviation  Regulations  modifies 
V-413  by  extending  the  airway  from  the 
Ironwood,  MI,  VORTAC  to  the  Eau 
Claire,  WI,  VORTAC.  This  action  will 
expedite  the  How  of  air  traffic  and 
reduce  the  controller's  workload. 

The  FAA  has  determined  that  this 
regulation  only  involves  an  established 


body  of  technical  regulations  for  which 
frequent  and  routine  amendments  are 
necessary  to  keep  them  operationally 
current.  It,  therefore — (1)  is  not  a  "major 
rule"  under  Executive  Order  12291;  (2) 
is  not  a  "significant  rule"  under  DOT 
Regulatory  Policies  and  Pnx;edures  (44 
FR  11034;  February  26, 1979);  and  (3) 
does  not  warrant  preparation  of  a 
regulatory  evaluation  as  the  anticipated 
impact  is  so  minimal.  Since  this  is  a 
routine  matter  that  will  only  affect  air 
traffic  procedures  and  air  navigation,  it 
is  certified  that  this  rule  will  not  have 
a  significant  economic  impact  on  a 
substantial  number  of  small  entities 
under  the  criteria  of  the  Regulatory 
Flexibility  Act. 

List  of  Subiects  in  14  CFR  Part  71 

Airspace,  Incorporation  by  reference. 
Navigation  (air). 


Adoption  of  the  Amendment 

In  consideration  of  the  foregoing,  the 
Federal  Aviation  Administration 
amends  14  CFR  part  71  in  effect  as  of 
September  16. 1993,  as  follows: 

PART  71— {AMENDED] 

1.  The  authority  citation  for  14  CFR 
part  71  continues  to  read  as  follows: 

Authority:  49  U.S.C.  app.  1348(a),  1354(a). 
1510;  E.O.  10854.  24  FR  9565,  3  CFR,  1959- 
1963  Comp.,  p.  389;  49  U.S.C  106(g);  14  CFR 
11.69. 

§71.1    [Amended] 

2.  The  incorporation  by  reference  in 
14  CFR  71.1  of  the  Federal  Aviation 
Administration  Order  7400. 9A. 
Airspace  Designations  and  Reporting 
Points,  dated  June  17, 1993,  and 
effective  September  16, 1993,  is 
amended  as  follows: 

Paragraph  60J0(a)— Domestic  VOR  Federal 
Airways 


V-413    (Revised] 

From  Ironwood,  MI;  Eau  Claire.  WI;  INT 
Eau  Claire  269°  and  Gopher.  MN.  109° 
radials;  Gopher;  INT  Gopher  321°  and 
Brainerd.  MN,  174°  radials;  Brainerd. 

***** 

Issued  in  Washington.  DC.  on  August  26. 
1993. 

Harold  W.  Becker, 

Manager,  Airspace-Rules  and  Aeronautical 
Information  Division. 
jFR  Doc  93-21685  Filed  9-3-93;  8:45  am) 

BIUJNQ  CODE  4«1»-13-M 
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14CFRPart71 

[Airspace  Docket  No.  »-ANM-1] 

Amendment  of  Class  D  Airspace; 
Broomfield,  CO 

AGENCY:  Federal  Aviation 
Administration  (FAA).  DOT. 
ACTK5N:  Final  rule. 

SUMMARY:  This  action  amends  the 
Jefferson  County  Airport,  Broomfield, 
Colorado,  Class  D  airspace.  It  is 
necessary  to  amend  this  airspace 
description  concurrent  with  amendment 
and  relocation  of  the  new  Denver 
Airport  Class  B  airspace.  Airspace 
reclassification,  in  effect  as  of 
September  16, 1993,  has  discontinued 
use  of  the  terms  "airport  traffic  area  and 
control  zone,"  replacing  them  with  the 
designation  "Class  D  airspace."  The 
Class  D  airspace  will  be  depicted  on 
aeronautical  cKarts  for  pilot  reference 
when  the  new  Denver  International 
Airport  opens. 

EFFECTIVE  DATE:  0701  U.T.C..  December 
19.  1993. 

FOR  FURTHER  INFORMATION  CONTACT: 
Ted  Melland.  ANM-536,  Federal 
Aviation  Administration,  Docket  No. 
92-ANM-l,  1601  Lind  Avenue  SW.. 
Renton,  Washington  98055-4056, 
Telephone:  (206)  227-2536. 

SUPPLEMENTARY  INFORMATION: 

History 

On  June  3. 1993,  the  FAA  proposed  to 
amend  part  71  of  the  Federal  Aviation 
Regulations  (14  CFR  part  71)  to  amend 
Class  D  airspace  at  Jefferson  County 
Airport,  Broomfield,  Colorado  (58  FR 
31483).  Interested  parties  were  invited 
to  participate  in  this  rulemaking 
proceeding  by  submitting  written 
comments  on  the  proposal  to  the  FAA. 
No  comments  were  received. 

Establishment  of  a  new  International 
Airport  at  Denver,  Colorado,  requires 
relocation  and  amendment  of  the 
Denver  Class  B  airspace  to  center  it  on 
the  new  airport  location.  There  is  a 
simultaneous  requirement  to  amend  all 
airspace  adjacent  to  the  Class  B 
airspace,  including  the  Jefferson  County 
Airport  Class  D  airspace. 

Airspace  reclassification,  in  effect  as 
of  September  16, 1993,  has  discontinued 
the  use  of  the  terms  "airport  traffic  area 
and  control  zone"  and  replaced  them 
with  the  designation  "Class  D  airspace" 
for  airspace  extending  upward  from 
ground  level.  Other  than  that  change  in 
terminology,  and  a  minor  change  in  the 
airport  geographical  coordinates  with  an 
attending  change  in  the  Class  D  radius, 
this  amendment  is  the  same  as  that 
proposed  in  the  notice.  The  coordinates 


in  this  final  rule  are  n  North  American 
Datum  83. 

Class  D  airspace  designations  for 
airspace  extending  upward  from  ground 
level  are  published  in  Paragraph  5000  of 
FAA  Order  7400.9A  dated  June  17, 
1993,  and  effective  September  16, 1993, 
which  is  incorporated  by  reference  in  14 
CFR  71.1  (58  FR  36298,  July  6, 1993). 
The  Class  D  airspace  designation  listed 
in  this  document  will  be  published 
subsequently  in  the  Order. 

The  Rule 

This  amendment  to  part  71  of  the 
Federal  Aviation  Regulation;^  amends 
Class  D  airspace  at  Broomfield, 
Colorado,  to  adjust  with  the  amendment 
and  relocation  of  the  Denver  Class  B 
airspace. 

The  FAA  has  determined  that  this 
regulation  only  involves  an  established 
body  of  technical  regulations  for  which 
frequent  and  routine  amendments  are 
necessary  to  keep  them  operationally 
current.  It,  therefore,  (1)  is  not  a  "major 
rule"  under  Executive  Order  12291;  (2) 
is  not  a  "significant  rule"  under  DOT 
Regulatory  Policies  end  Procedures  (44 
FR  11034;  February  26.  1979);  and  (3) 
does  not  warrant  preparation  of  a 
regulatory  evaluation  as  the  anticipated 
impact  is  so  minima!.  Since  *his  is  a 
routine  matter  that  will  only  affect  air 
traffic  procedures  and  air  navigation,  it 
is  certified  that  this  rule  will  not  have 
a  significant  econom  c  impact  on  a 
substantial  number  cf  small  entities 
under  the  criteria  of ;  he  Regi  latory 
Flexibility  Act. 

List  of  Subjects  in  14  CFR  Part  71 

Airspace.  Incorporation  by  reference. 
Navigation  (air). 

Adoption  of  the  Ame  ndment 

In  consideration  of  the  foregoing,  the 
Federal  Aviation  Administration 
amends  14  CFR  part  7i  as  follows: 

PART  71— {AMENDED] 

1.  The  authority  ci  ation  for  14  CFR 
part  71  continues  to  :^ad  as  follows: 

Authority:  49  U.S.C.  ipp.  134e(a).  1354(a), 
1510:  E  O.  10854.  24  FF  9565.  3  CFR,  1959- 
1963  Comp..  p.  389;  49  U.S.C.  lC6(g);  14  CFR 
11.69  ^ 

§71.1    [AmendwJ] 

2.  The  incorporation  by  reference  in 
14  CFR  71.1  of  the  Federal  Aviation 
Administration  Order  7400.9A. 
Airspace  Designatior  s  and  Reporting 
Points,  dated  June  17, 1993,  fjid 
effective  September    6, 1993.  is 
amended  as  follows: 

Paragraph  5000    Gene-al 


ANM  CO  D  Broomfield,  CO  (Revised] 

Jefferson  County  Airport,  CO 
(lat.  39°53"09"  N,  long.  105*07  02"  W) 
That  airspace  extending  upward  from  the 
surface  to  but  not  including  8.000  feet  MSL 
within  a  5.0-mile  radius  of  the  lefferson 
County  Airp>ort.  This  Class  D  airspace  is 
effective  during  the  specific  dates  and  times 
established  in  advance  by  Notice  to  Airmen. 
The  effective  dates  and  times  will  thereafter 
be  continuously  published  in  the  Airport/ 
Facility  Directory.         h 

Issued  in  Seattle.  Washington,  on  August 
24. 1993. 
Temple  H.  Johiisoii,  Jr., 

Manager,  Air  Traffic  Division. 

|FR  Doc.  93-21677  Filed  9-3-93;  845 amj 

BILUNO  COOC  4tie-1)-M 


14  CFR  Part  71 

[Airspace  Docket  No.  93-AGL-l] 

Alteration  of  Class  E  Airspace;  Grand 
Marais,  MN 

AGENCY:  Federal  Aviation 
Administration  (FAA)  DOT. 
ACTION:  Final  rule. 

SUIMMARY:  This  action  alters  the  existing 
Grand  Marais,  MN.  Class  E  airspace  to 
accommodate  a  new  Nondirectional 
Beacon  (NDB)  runway  27  Standard 
Instrument  Approach  Procedure  (SIAP) 
to  Grand  Marais/Cook  County  Airport, 
Grand  Marais,  MN.  This  airspace  action 
also  changes  the  airport  name  from 
Devils  Track  Municipal  Airport  to 
Grand  Marais/Cook  County  Airport.  The 
intended  effect  of  this  action  is  to 
provide  segregation  of  aircraft  using 
instrument  approach  procedures  in 
instrument  conditions  from  other 
aircraft  operating  in  visual  weather 
conditions.  Controlled  airspace 
extending  from  700  to  1200  feet  above 
ground  level  (AGL)  is  needed  to  contain 
aircraft  executing  the  approach.  The 
area  will  be  depicted  on  aeronautical 
charts  to  provide  a  reference  for  pilots 
operating  in  the  area. 
EFFECTIVE  DATE:  0901  UTC.  November 
11,  1993. 

FOR  FURTHER  INFORMATION  CONTACT: 
Douglas  F.  Powers,  Air  Traffic  Division, 
System  Management  Branch,  AGL-530, 
Federal  Aviation  Administration,  2300 
East  Devon  Avenue,  Des  Plaines,  Illinois 
60018,  telephone  (708)  294-7568. 

SUPPtEMENTARY  INFORMATION: 

History 

On  February  12, 1993,  the  FAA 
proposed  to  amend  part  71  of  the 
Federal  Aviation  Regulations  (14  CFR 
part  71)  to  alter  the  existing  Grand 
Marais,  MN,  transition  area  airspace  (58 
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FR  8244).  Interested  parties  were  invited 
to  participate  in  this  rulemaking 
proceeding  by  submitting  written 
comments  on  the  proposal  to  the  FAA. 
No  comments  objecting  to  the  proposal 
were  received. 

Airspace  Reclassification,  in  effect  as 
of  September  16. 1993,  has  discontinued 
the  use  of  the  term  "transition  area"  and 
has  replaced  it  with  the  designation 
"Class  E  airspace".  Except  for  editorial 
changes  and  this  change  in  terminology, 
this  amendment  is  the  same  as  that 
proposed  in  the  notice.  The  coordinates 
for  this  airspace  docket  are  based  on 
North  American  Datum  83.  Class  E 
airspace  designations  are  published  in 
Paragraph  6005  of  FAA  Order  7400.9A 
dated  June  17. 1993,  and  effective 
September  16, 1993,  which  is 
incorporated  by  reference  in  14  CFR 
71.1  (58  FR  36298;  July  6,  1993).  The 
Class  E  airspace  designation  listed  in 
this  document  will  be  published 
subsequently  in  the  Order. 

The  Rule 

This  amendment  to  part  71  of  the 
Federal  Aviation  Regulations  alters  the 
existing  Grand  Marais.  MN,  Class  E 
airspace  to  accommodate  a  new  NDB 
runway  27  SLAP  to  Grand  Marais/Cook 
County  Airport,  Grand  Marais,  MN.  This 
action  also  changes  the  airport  name 
from  Devils  Track  Municipal  Airport  to 
Grand  Marais/Cook  County  Airport. 

Controlled  airspace  extending  from 
700  to  1200  feet  AGL  is  needed  to 
contain  aircraft  executing  the  approach. 

Aeronautical  maps  and  charts  will 
reflect  the  defined  area  which  will 
enable  pilots  to  circumnavigate  the  area 
in  order  to  comply  with  applicable 
visual  flight  rule  requirements. 

The  FAA  has  determined  that  this 
regulation  only  involves  an  established 
body  of  technical  regulations  for  which 
frequent  and  routine  amendments  are 
necessary  to  keep  them  operationally 
current.  It.  therefore — (1)  is  not  a  "major 
rule"  under  Executive  Order  12291;  (2) 
is  not  a  "significant  rule"  under  DOT 
Regulatory  Policies  and  Procedures  (44 
FR  11034;  February  26, 1979):  and  (3) 
does  not  warrant  preparation  of  a 
regulatory  evaluation  as  the  anticipated 
impact  is  so  minimal.  Since  this  is  a 
routine  matter  that  will  only  affect  air 
traffic  procedures  and  air  navigation,  it 
is  certified  that  this  rule  will  not  have 
a  significant  economic  impact  on  a 
substantial  number  of  small  entities 
under  the  criteria  of  the  Regulatory 
Flexibility  Act. 

List  of  Subiects  in  14  CFR  Part  71 

Airspace,  Incorporation  by  reference. 
Navigation  (air). 


Adoption  of  the  Amendment 

In  consideration  of  the  foregoing,  the 
Federal  Aviation  Administration 
amends  14  CFR  part  71  as  follows: 

PART  71— {AMENDED] 

1.  The  authority  citation  for  14  CFR 
part  71  continues  to  read  as  follows: 

Authority:  49  U.S.C.  app.  1348(a).  1354(a). 
1510;  E.O.  10854.  24  FR  9565.  3  CFR.  1959- 
1963  Comp..  p.  389;  49  U.S.C  106(g):  14  CFR 
11.69. 

§71.1    [Amended] 

2.  The  incorporation  by  reference  in 
14  CFR  71.1  of  the  Federal  Aviation 
Administration  Order  7400. 9A. 
Airspace  Designations  and  Reporting 
Points,  dated  June  17, 1993.  and 
effective  September  16. 1993,  is 
amended  as  follows: 

Paragraph  6005  Class  E  airspace  areas 
extending  upward  from  700  feet  or  more 
above  the  surface  of  the  earth. 

AGL  MN  E5  Grand  Marais,  MN  (Revised] 

Grand  Marais/Cotik  County  Airport,  MN 
(lat.  47«50'18  "  N..  long.  90°22'59"  W.) 
Cook  County  NDB 

(lat  47«50'24"  N.,  long.  90''23'08"  W.) 
That  airspace  extending  upward  from  700 
feet  above  the  surface  within  a  6.4-mile 
radius  of  the  Grand  Marais/Cook  County 
Airport  and  within  2.2  miles  each  side  of  the 
104*  tearing  from  the  Cook  County  NDB 
extending  from  the  6.4-mile  radius  to  7  miles 
east  of  the  airport,  excluding  that  airspace 
which  overlies  P204. 


Issued  in  Des  Plaines,  Illinois  on  August 
19. 1993. 
|ohn  P.  Cuprisin. 
Manager.  Air  Traffic  Division. 
|FR  Doc.  93-21676  Filed  9-3-93;  8:45  ami 
e4UJMa  cooc  4«io-i3-m 

14  CFR  Part  71 

(Airspaca  Docket  No.  93-AQL-4] 

Establishment  of  Class  E  Airspace; 
Moose  Lake.  MN 

AGENCY:  Federal  Aviation 
Administration  (FAA).  DOT. 
ACTION:  Final  rule. 


SUMMARY:  This  action  establishes  Class 
E  airspace  near  Moose  Lake,  MN,  to 
accommodate  a  new  Nondirectional 
Beacon  (NDB)  runway  04  Standard 
Instrument  Approach  Procedure  (SlAP) 
to  Moose  Lake  Carlton  County  Airport. 
Moose  Lake,  MN.  The  intended  effect  of 
this  action  is  to  provide  segregation  of 
aircraft  using  instrument  approach 
procedures  in  instrument  conditions 
from  other  aircraft  operating  in  visual 


weather  conditions.  Controlled  airspace 
extending  from  700  to  1200  feet  above 
ground  level  (AGL)  is  needed  to  contain 
airspace  executing  the  approach.  The 
area  will  be  depicted  on  aeronautical 
charts  to  provide  a  referenc-e  for  pilots 
operating  in  the  area. 
EFFECTIVE  DATE:  0901  UTC,  November 
11.  1993. 

FOR  FURTHER  INFORMATION  CONTACT: 
Douglas  F.  Powers,  Air  Traffic  Division, 
System  Management  Branch,  AGL-530, 
Federal  Aviation  Administration,  2300 
East  Devon  Avenue.  Des  Plaines,  Illinois 
60018,  telephone  (708)  294-7568. 

SUPPLEMENTARY  INFORMATION: 

History 

On  March  15, 1993.  the  FAA 
proposed  to  amend  part  71  of  the 
Federal  Aviation  Regulations  (14  CFR 
part  71)  to  establish  a  transition  area 
near  Moose  Uke.  MN,  (58  FR  13715). 
Literested  parties  were  invited  to 
participate  in  this  rulemaking 
proceeding  by  submitting  written 
comments  on  the  proposal  to  the  FAA. 
No  comments  objecting  to  the  proposal 
were  received. 

Airspace  Reclassification,  in  effect  as 
of  September  16. 1993,  has  discontinued 
the  use  of  the  term  "transition  area"  and 
has  replaced  it  with  the  designation 
"Class  E  airspace".  Other  than  that 
change  in  terminology,  this  amendment 
is  the  same  as  that  proposed  in  the 
notice.  The  coordinates  for  this  airspace 
docket  are  based  on  North  American 
Datum  83.  Class  E  airspace  designations 
are  published  in  Paragraph  6005  of  FAA 
Order  7400.9A  dated  June  17. 1993.  and 
effective  September  16,  1993.  which  is 
incorporated  by  reference  in  14  CFR 
71.1  (58  FR  36298;  July  6.  1993).  The 
Class  E  airspace  designation  listed  in 
this  dociunent  will  be  published 
subsequently  in  the  Order. 

The  Rule 

This  amendment  to  part  71  of  the 
Federal  Aviation  Regulations  establishes 
Class  E  airspace  near  Moose  Lake,  MN, 
to  accommodate  a  new  NDB  runway  04 
SIAP  to  Moose  Lake  Carlton  County 
Airport.  Moose  Lake.  MN. 

Controlled  airspace  extending  from 
700  to  1200  feet  AGL  is  needed  to 
contain  aircraft  executing  the  approach. 

Aeronautical  maps  and  charts  will 
reflect  the  defined  area  which  will 
enable  pilots  to  circumnavigate  the  area 
in  order  to  comply  with  applicable 
visual  flight  rule  requirements. 

The  FAA  has  determined  that  this 
regulation  only  involves  an  established 
body  of  technical  regulations  for  which 
frequent  and  routine  amendments  are 
necessary  to  keep  them  operationally 
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current.  It,  therefore — (1)  is  not  a  "major 
rule"  under  Executive  Order  12291;  (2) 
is  not  a  "significant  rule"  under  DOT 
Regulatory  Policies  and  Procedures  (44 
FR  11034;  February  26. 1979);  and  (3) 
does  not  warrant  preparation  of  a 
regulatory  evaluation  as  the  anticipated 
im|3act  is  so  minimal.  Since  this  is  a 
routine  matter  that  will  only  affect  air 
tragic  procedures  and  air  navigation,  it 
is  certiHed  that  this  rule  will  not  have 
a  significant  economic  impact  on  a 
substantial  number  of  small  entities 
under  the  criteria  of  the  Regulatory 
Flexibility  Act. 

List  of  Subjects  in  14  CFR  Part  71 

Airspace.  Incorporation  by  reference, 
Navigation  (air). 

Adoption  of  the  Amendment 

In  consideration  of  the  foregoing,  the 
Federal  Aviation  Administration 
amends  14  CFR  part  71  as  follows: 

PART  71— {AMENDED] 

1.  The  authority  citation  for  part  14 
CFR  part  71  continues  to  read  as 
follows: 

Authority:  49  U.S.C.  app.  1348(a],  1354(a). 
1510;  E.O.  10854,  24  FR  9565,  3  CFR,  1959- 
1963  Ck)mp.,  p.  389;  49  U.S.C.  106(g);  14  CFR 
11.69. 

$71.1    [Amendecq 

2.  The  incorporation  by  reference  in 
14  CFR  71.1  of  the  Federal  Aviation 
Administration  Order  7400.9A. 
Airspace  Designations  and  Reporting 
Points,  dated  June  17, 1993.  and 
effective  September  16, 1993,  is 
amended  as  follows: 

Pamgraph  6005    Qass  E  airspace  extending 
upward  from  700  feet  or  more  above  the 
surface  of  the  earth. 


AGL  MN  £5  Moose  Lake,  MN  (New) 

Moose  Lake  Carlton  County  Airport,  MN 
(lat.  46''25'08"  N..  long.  92°48'17"  W.) 
That  airspace  extending  upward  from  700 
feet  above  the  surfece  within  a  7-mile  radius 
of  Moose  Lake  Carlton  County  Airport,  MN. 

Issued  in  Dps  Plaines,  Illinois  on  August 
19, 1993. 
John  P.  Cuprisin, 
Manager,  Air  Traffic  Division. 
[FR  Doc.  93-21673  Filed  9-J-93;  8:45  am) 

BIUJNO  COOE  4t10-13-M 


14CFRPart71 

[Airspace  Docket'No.  83-AQL-^ 

Establishment  of  Class  E  Airspace; 
Fort  Atkinson.  Wl 

AGENCY:  Federal  Aviation 
Administration  (FAA),  DOT. 
ACTION:  Final  rule. 

SUMMARY:  This  action  establishes  Class 
^airspace  near  Fort  Atkinson,  WI,  to 
accommodate  a  new  Very  High 
Frequency  Omnidirectional  Range-A 
(VOR-A)  instrument  approach 
procedure  to  Fort  Atkinson  Municipal 
Airport.  Fort  Atkirson,  WI.  The 
intended  effect  of  this  action  is  to 
provide  segregation  of  aircrsft  using 
instrument  approach  procecures  in 
instrument  conditions  fit)m  other 
aircraft  operating  in  visual  weather 
conditions.  ContrcUed  airspace 
extending  from  70  D  to  1200  feet  above 
ground  level  (AGL)  is  needed  to  contain 
aircraft  executing  he  approoch.  The 
area  will  be  depicted  on  aeronautical 
charts  to  provide  e  reference  for  pilots 
operating  in  the  area. 
EFFECTIVE  DATE:  Of  01  UTC. !  Jovember 
11.  1993. 

FOR  FURTHER  INFOf  MATK)N  CCfH-ACT: 
Douglas  F.  Powers .  Air  Traffic  Division, 
System  Management  Branch,  AGL-530, 
Federal  Aviation  /idministn  tion,  2300 
East  Devon  Avenie,  E)es  Pla  nes,  Illinois 
60018,  telephone  708)  294-7568. 

SUPPLEMENTARY  IN^RMATKX: 
History 

On  April  7, 1993,  the  FAj*  proposed 
to  amend  part  71  (if  the  Federal  Aviation 
Regulations  (14  CFR  part  71.  to  establish 
a  transition  area  nsar  Fort  Akinson,  WI, 
(58  FR  18055).  IntBrested  parties  were 
invited  to  participate  in  this  rulemaking 
proceeding  by  submitting  wiitten 
comments  on  the  oroposal  tt  the  FAA. 
No  comments  obj(?cting  to  the  proposal 
were  received. 

Airspace  Reclassification,  n  effect  as 
of  September  16, :  993,  has  discontinued 
the  use  of  the  term  "transition  area"  and 
has  replaced  it  wi  li  the  desi(',nation 
"Class  E  airspace' .  Except  for  editorial 
changes  and  this  change  in  terminology, 
this  amendment  is  the  same  ns  that 
proposed  in  the  notice.  The  coordinates 
for  this  airspace  docket  are  bised  on 
North  American  Datum  83.  Class  E 
airspace  designations  are  published  in 
Paragraph  6005  of  FAA  Orde-  7400.9A 
dated  June  17,  1993,  and  effective 
September  16, 1993,  which  ir 
incorporated  by  reference  in  14  CFR 
71.1  (58  FR  36298;  July  6, 1993).  The 
Class  E  airspace  designation  isted  in 


this  doc\iment  will  be  published 
subsequently  in  the  Oiider. 

The  Rule 

This  amendment  to  part  71  of  the 
Federal  Aviation  Regulations  establishes 
Class  E  airspace  near  Fort  Atkinson,  WI, 
to  accommodate  a  new  VOR-A 
instrument  approach  procedure  to  Fort 
Atkinson  Municipal  Airport,  Fort 
Atkinson,  WI. 

Controlled  airspace  extending  from 
700  to  1200  feet  AGL  is  needed  to 
contain  aircraft  executing  the  approach. 

Aeronautical  maps  and  charts  will 
reflect  the  defined  area  which  will 
enable  pilots  to  circumnavigate  the  area 
in  order  to  comply  with  applicable 
visual  night  rule  requirements. 

The  FAA  has  determined  that  this 
regulation  only  involves  an  established 
body  of  technical  regulations  for  which 
frequent  and  routine  amendments  are 
necessary  to  keep  them  operationally 
current.  It,  therefore — (1)  is  not  a  "major 
rule"  under  Executive  Order  12291;  (2) 
is  not  a  "significant  rule"  under  DOT 
Regulatory  Policies  and  Procedures  (44 
FR  11034;  February  26,  1979);  and  (3) 
does  not  warrant  preparation  of  a 
regulatory  evaluation  as  the  anticipated 
impact  is  so  minimal.  Since  this  is  a 
routine  matter  that  will  only  affect  air 
traffic  procedures  and  air  navigation,  it 
is  certified  that  this  rule  will  not  have 
a  significant  economic  impact  on  a  • 
substantial  number  of  small  entities 
under  the  criteria  of  the  Regulatory 
Flexibility  Act. 

List  of  Subjects  in  14  CFR  Part  71 

Airspace,  Incorporation  by  reference. 
Navigation  (air). 

Adoption  of  the  Amendment 

In  consideration  of  the  foregoing,  the 
Federal  Aviation  Administration 
amends  14  CFR  part  71  as  follows: 

PART  71— {AMENDED] 

1.  The  authority  citation  for  14  CFR 
part  71  continues  to  read  as  follows: 

Authority:  49  U.S.C.  app.  1348(a).  1354(a), 
1510;  E.O.  10854,  24  FR  9565.  3  CFR.  1959- 
1963  Comp.,  p.  389;  49  U.S.C.  106(g);  14  CFR 
11.69. 

S71.1    [Amended] 

2.  The  incorporation  by  reference  in 
14  CFR  71.1  of  the  Federal  Aviation 
Administration  Order  7400. 9A, 
Airspace  Designations  and  Reporting 
Points,  dated  June  17, 1993,  and 
effective  September  16, 1993,  is 
amended  as  follows: 

Paragraph  6005  Class  E  airspuce  areas 
extending  upward  from  700  feet  or  more 
above  the  surface  of  the  earth. 


•1> 
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AGL  W1  E5  Fort  Atkinson.  Wl  [New| 
Fort  Atkinson  Municipal  Airport.  Wl 
(lat.  42'57'48"  N.,  long.  88°49'03"  W.) 
That  airspace  extending  upward  from  700 
feet  above  the  surface  within  a  6.3  mile 
radius  of  Fort  Atkinson  Municipal  Airport, 
excluding  that  airspace  within  the 
Watertown.  Wl.  Class  E  airspace  area. 

|ohn  P.  Cuprisin. 

Manager.  Air  Traffic  Division. 

IFR  Doc.  93-21672  Filed  9-3-93;  8:45  ami 

WLUNC  COOC  «t1»-11-M 


14CFRPart71 

(Airspac«  Docket  No.  9}-AGL-3] 

Establishment  of  Class  E  Airspace; 
Necedah, Wl 

AGENCY:  Federal  Aviation 

Administration  (FAA).  DOT. 

action:  Final  rule^ 

SUMliARY:  This  action  establishes  Class 
E  airspace  near  Necedah.  Wl.  to 
accommodate  a  new  Nondirectional 
Beacon  (NDB)  runway  36  Standard 
Instrument  Approach  Procedure  (SIAP) 
to  Necedah  Airport,  Necedah.  Wl.  The 
intended  effect  of  this  action  is  to 
provide  segregation  of  aircraft  using 
instrument  approach  procedures  in 
instrument  conditions  from  other 
aircraft  operating  in  visual  weather 
conditions.  Controlled  airspace 
extending  from  700  to  1200  feet  above 
ground  level  (AGL)  is  needed  to  contain 
aircraft  executing  the  approach.  The 
area  will  be  depicted  on  aeronautical 
charts  to  provide  a  reference  for  pilots 
operating  in  the  area. 
EFFECTIVE  DATE:  0901  UTC.  November 
11. 1993. 

FOR  FURTHER  INFORMATION  CONTACT: 
Douglas  F.  Powers,  Air  Traffic  Division. 
System  Management  Branch.  AGL-530. 
Federal  Aviation  Administration.  2300 
East  Devon  Avenue.  Des  Plaines,  Illinois 
60018,  telephone  (708) 294-7568. 

SUPPI^MENTARY  INFORMATION: 
History 

On  March  1. 1993.  the  FAA  proposed 
to  amend  part  71  of  the  Federal  Aviation 
Regulations  (14  CFR  part  71)  to  establish 
a  transition  area  near  Necedah.  Wl,  (58 
FR  11802).  Interested  parties  were 
invited  to  participate  in  this  rulemaking 
proceeding  by  submitting  written 
comments  on  the  proposal  to  the  FAA. 
No  comments  objecting  to  the  proposal 
were  received. 

Airspace  Reclassification,  in  effect  as 
of  September  16. 1993.  has  discontinued 
the  use  of  the  term  "transition  area"  and 
has  replaced  it  with  the  designation 


"Class  E  airspace".  Except  for  editorial 
changes  and  this  change  in  terminology, 
this  amendment  is  the  same  as  that 
proposed  in  the  notice.  The  coordinates 
for  this  airspace  docket  are  based  on 
North  American  Datum  83.  Class  E 
airspace  designations  are  published  in 
Paragraph  6005  of  FAA  Order  7400.9A 
dated  )une  17.  1993.  and  effective 
September  16, 1993.  which  is 
incorporated  by  reference  in  14  CFR 
71.1  (58  FR  36298;  July  6.  1993).  The 
Class  E  airspace  designation  listed  in 
this  document  will  be  published 
subsequently  in  the  Order. 

The  Rule 

This  amendment  to  part  71  of  the 
Federal  Aviation  Regulations  establishes 
Class  E  airspace  near  Necedah.  Wl.  to 
accommodate  a  new  NDB  runway  36 
SIAP  to  Necedah  Airport,  Necedah.  Wl. 

Controlled  airspace  extending  from 
700  to  1200  feet  AGL  is  needed  to 
contain  aircraft  executing  the  approach. 

Aeronautical  maps  and  charts  will 
reflect  the  defined  area  which  will 
enable  pilots  to  circumnavigate  the  area 
in  order  to  comply  with  applicable 
visual  flight  rule  requirements. 

The  FAA  has  determined  that  this 
regulation  only  involves  an  established 
body  of  technical  regulations  for  which 
frequent  and  routine  amendments  are 
necessary  to  keep  them  operationally 
current.  It.  therefore — (1)  is  not  a  "major 
rule"  under  Executive  Order  12291;  (2) 
is  not  a  "significant  rule"  under  DOT 
Regulatory  Policies  and  Procedures  (44 
FR  11034;  February  26. 1979);  and  (3) 
does  not  warrant  preparation  of  a 
regulatory  evaluation  as  the  anticipated 
impact  is  so  minimal.  Since  this  is  a 
routine  matter  that  will  only  affect  air 
traffic  procedures  and  air  navigation,  it 
is  certified  that  this  rule  will  not  have 
a  significant  economic  impact  on  a 
substantial  number  of  small  entities 
under  the  criteria  of  the  Regulatory 
Flexibility  Act. 

List  of  Subjects  in  14  CFR  Part  71 

Airspace.  Incorporation  by  reference. 
Navigation  (air). 


Adoption  of  the,  Amendment 

In  consideration  of  the  foregoing,  the 
Federal  Aviation  Administration 
amends  14  CFR  part  71  as  follows: 

PART  71-{AMENDED] 

1.  The  authority  citation  for  14  CFR 
part  71  continues  to  read  as  follows: 

Authority:  49  U.S.C  app.  1348(a),  1354(a). 
1510;  E.O.  10854.  24  FR  9565,  3  CFR  195»- 
1963  Comp.,  p.  389;  49  U.S.C  106(g):  14  CFR 
11.69. 


$71.1    CAmended] 

2.  The  incorporation  by  reference  in 
14  CFR  71.1  of  the  Federal  Aviation 
Administration  Order  7400.9A, 
Airspace  Designations  and  Reporting 
Points,  dated  June  17, 1993,  and 
effective  September  16. 1993.  is 
amended  as  follows: 

Paragraph  6005  Class  E  airspace  areas 
extending  upward  from  700  feet  or  more 
above  the  surface  of  the  earth. 

AGL  Wl  ES  Necedah,  Wl  (New| 

Necedah  Airport.  Wl 

(lat.  44"02'01  "  N..  long.  90'0507"  W.) 
Necedah  NDB 
(lat.  44'*02'03"  N..  long.  9(n)4'5B"  W.) 
That  airspace  extending  upward  from  700 
feet  alxive  the  surface  within  a  6.3  mile 
radius  of  Necedah  Airport,  and  within  2.5 
miles  each  side  of  the  181"  bearing  from  the 
Necedah  NDB  extending  from  the  6.3  mile 
radius  area  to  7  miles  south  of  the  airport, 
excluding  that  airspace  which  overlies  the 
Camp  Douglas,  Wl,  Class  D  and  E  airspace, 
during  the  specific  dates  and  times  Class  D 
airspace  is  effective. 

Issued  in  Des  Plaines.  Illinois  on  August 
19. 1993. 
John  P.  Cuprisin. 
Manager.  Air  Traffic  Division. 
|FR  Doc  93-21674  Filed  9-3-93;  8:45  ami 
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14  CFR  Part  71 

[Airspace  Docket  No.  93-AGL-11] 

Modification  of  Class  D  and  Class  E 
Airspace;  Youngstown/Warren,  OH 

AGENCY:  Federal  Aviation 
Administration  (FAA),  EMDT. 
ACTION:  Final  rule. 

SUMMARY:  This  action  modifies  airspace 
descriptions  associated  with 
Youngstown/Warren,  OH,  Class  D  and 
Class  E  airspace.  The  reason  for  these 
modifications  is  to  correct  the  reference 
to  Youngstown  Municipal  Airport 
which  was  renamed  Youngstown- 
Warren  Regional  Airport  and  to  correct 
the  reference  to  Berlin  Airpark  which 
was  renamed  Barber  Airport.  These 
name  changes  require  modification  of 
certain  airspace  descriptions  so  that  the 
airspace  is  accurately  identified.  The 
correct  names  will  be  depicted  on 
aeronautical  charts  to  provide  a 
reference  for  pilots  operating  in  the  area. 
EFFECTIVE  DATE:  0901  UTC,  November 
11, 1993. 

FOR  FURTHER  INFORMATION  CONTACT: 
Douglas  F.  Powers,  Air  Traffic  Division, 
System  Management  Branch,  AGL-530. 
Federal  Aviation  Administration,  2300 
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East  Devon  Avenue,  Des  Plaines,  Illinois 
60018,  telephone  (312)  694-7568. 

SUPPLEMENTARY  INFORMATION: 

History 

The  modifications  made  by  this  rule 
are  editorial  in  nature  and  do  not 
require  any  specific  airspace  charting 
design  changes,  therefore,  a  Notice  of 
Proposed  Rulemaking  (NPRM)  was  not 
issued.  Airspace  Reclassification,  which 
becomes  effective  September  16, 1993, 
will  discontinue  the  use  of  the  terms 
"control  zone"  and  "transition  area" 
and  replace  them  with  "Class  D 
airspace"  for  control  zones  with  towers" 
and  "Class  E  airspace"  for  transition 
area  airspace  extending  upward  from 
700  feet  or  more  above  ground  level. 
The  coordinates  for  this  airspace  docket 
are  based  on  North  American  Datum  83. 
Class  D  airspace  designations  are 
published  in  Paragraph  5000  and  Class 
E  airspace  designations  for  airspace 
extending  upward  from  700  feet  or  more 
above  ground  level  are  published  in 
Paragraph  6005  of  FAA  Order  7400.9A 
dated  )une  17,  1993  and  effective 
September  16, 1993,  which  is 
incorporated  by  reference  in  14  CFR 
71.1  in  effect  as  of  September  16, 1993. 
The  Class  D  and  Class  E  airspace 
designations  listed  in  this  document 
will  be  published  subsequently  in  the 
Order. 

The  Rule 

This  amendment  to  part  71  of  the 
Federal  Aviation  Regulations  modifies 
certain  Class  D  and  Class  E  airspace 
descriptions  due  to  a  change  in  airport 
name  from  Youngstown  Municipal 
Airport  to  Youngstown-Warren  Regional 
Airport.  The  modified  descriptions  will 
provide  accurate  reference  for  aircraft 
navigating  these  areas. 

The  FAA  has  determined  that  this 
regulation  only  involves  an  established 
body  of  technical  regulations  for  which 
frequent  and  routine  amendments  are 
necessary  to  keep  them  operationally 
current.  It,  therefore — (1)  is  not  a  "major 
rule"  under  Executive  Order  12291:  (2) 
is  not  a  "significant  rule"  under  DOT 
Regulatory  Policies  and  Procedures  (44 
FR  11034;  February  29, 1979);  and  (3) 
does  not  warrant  preparation  of  a 
regulatory  evaluation  as  the  anticipated 
impact  is  so  minimal.  Since  this  is  a 
routine  matter  that  will  only  affect  air 
traffic  procedures  and  air  navigation,  it 
is  certified  that  this  rule  will  not  have 
a  significant  economic  impact  on  a 
substantial  number  of  small  entities 
under  the  criteria  of  the  Regulatory 
Flexibility  Act. 


List  of  Subjects  in  14  CFR  Par'  71 

Airspace,  Incorj oration  by  reference. 
Navigation  (air). 

Adoption  of  the  Amendment 

In  consideratior  of  the  foregoing,  the 
Federal  Aviation  iVdministration 
amends  14  CFR  port  71  in  effect  as  of 
September  16,1  9(  3,as  follows: 

PART  71— {AMEF  DED] 

1.  The  authorit}  citation  for  part  71 
continues  to  read  as  follows: 

Autiwrity:  49  U.S  C.  app.  13481a).  1354(a), 
1510;  E.O.  10854.  2'  FR  9565.  3  CFR.  1959- 
1963  Comp..  p.  389:  49  U.S.C  10«(g);  14  CFR 
11.69. 

§71.1    [AmeiKtod] 

2.  The  incorporation  by  reference  in 
14  CFR  71.1  of  Federal  Aviation 
Administration  Order  7400.9/\, 
Airspace  Designa  ion  and  Reporting 
Points  dated  June  17, 1993  and  effective 
September  16, 1933,  is  amenced  as 
follows: 

Paragraph  5000    Control  zones  with  air 
traffic  control  towers 


AGL  OH  D  YoongstownAVarren,  OH 
I  Revised) 

Youngstown- Warren  Regional  Ai-port.  OH 
(lat.  41«15'32  "  N.  long.  80''40'c4"  W.) 
That  airspace  ext  ending  upward  from  the 
surfoce  to  and  inclcding  3,700  feit  MSL 
within  a  4.4-mile  redius  of  the  Youngstown- 
Warren  Regional  Airport. 


Parag^ph  6005  Oass  E  airspace  areas 
extending  upward  from  700  feet  or  more 
above  the  surface  of  the  earth 


AGL  OH  E5  Alliance.  OH  (Revisedl 

Alliance,  Barber  Airport,  OH 

(lat.  40»58'54"  N.,  long.  81°02'31"  W.) 
Sebring,  Tri-Qty  Airport,  OH 

(lat.  40°54'21"  N.  long.  81°00'C0"  W.) 
That  airspace  extending  upwa-d  from  700 
feet  above  the  surfece  within  a  6.2-mile 
radius  of  Barber  Airport  and  within  a  6.2- 
mile  radius  of  the  Tri-Cify  Airport,  excluding 
that  airspace  within  the  Youngstown/Warren, 
OH  Class  E  airspace  area. 


Paragraph  6005  Class  E  airspace  areas 
extending  upward  *rom  700  feet  or  more 
above  the  surface  cfthe  earth. 

AGL  OH  E5  Salem.  OH  (Revised] 

Salem  Airpark  Incorporated  Ai-port,  OH 
(lat.  40'56'53"  N  ,  long.  80*5'  '43"  W.) 
That  airspace  extending  fronr  700  feet 
above  the  surface  within  a  6.3-mile  radius  of 
the  Salem  Airpark.  Inc.  Airport,  excluding 
that  airspace  within  the  YoungstownAVarren, 
OH;  Alliance.  OH;  North  Lima,  OH,  and 
Set>ring,  OH,  Gass  E  airspace  areas. 


Paragraph  6005  Class  E  airspace  areas 
extending  upward  from  700  feet  or  more 
alwve  the  surface  of  the  earth. 


AGL  OH  ES  Youngstown  Elser  Metro 
Airport,  OH  (Revised) 

Youngstown  Elser  Metro  Airport,  OH 
(lat.  40'57'37-'  N..  long.  80°40'35"  W.) 
That  airspace  extending  upward  from  7(X) 
feet  above  the  surface  within  a  6.4-mile 
radius  of  the  Youngstown  Elser  Metro 
Airport,  excluding  that  airspace  within  the 
Youngstown/Warren.  OH.  Class  E  airspace 
area. 


Paragraph  6005  Class  E  airspace  areas 
extending  upward  from  700  feet  or  more 
above  the  surface  of  the  earth. 


AGL  OH  E5  Youngstown-Warren  Regional 
Airport,  OH  (Revised] 

Youngstown-Warren  Regional  Airport.  OH 

(lat.  4ri5'32"  N..  long.  80''40'34"  W.) 
Youngstown  Executive  Airport,  OH 

(lat.  4T'03'33"  N..  long.  80'49'54  "  W.) 
Youngstown.  Lansdowne  Airport.  OH 

(lat.  41''Q7'50"  N.,  long.  80°37'10"  W.) 
Youngstov»m  VORTAC 
(lat.  41''19'52"  N.,  long.  80"40'29"  W.) 
That  airspace  extending  upward  from  700 
feet  above  the  surface  within  a  6.9-mile 
radius  of  the  Youngstown-Warren  Regional 
Airport  and  within  3.1  miles  each  side  of  the 
Youngstown  VORTAC  358"  radial  extending 
from  the  6.9-mile  radius  to  10  miles  north  of 
the  VORTAC,  and  within  a  6.3-mile  radius  of 
the  Youngstown  Executive  Airport,  and 
within  3.9-miles  each  side  of  the 
Youngstown  VORTAC  203*  radial,  extending 
from  the  6.3-mile  radius  of  the  Youngstown 
Executive  Airport  to  9.7  miles  northeast  of 
the  airp>ort.  and  within  the  6.2-mile  radius  of 
the  Lansdowne  Airport. 

Issued  in  Des  Plaines.  Illinois  on.  August 
23. 1993. 
John  P.  Cuprisin, 
Manager,  Air  Traffic  Division. 
(FR  Doc.  93-21671  Filed  9-3-93;  8:45  am) 
BILLING  COOC  4910-13-M 


14  CFR  Part  71 

[Airspace  Docket  No.  93-AGL-10I 

Modifications  to  Class  E  Airspace; 
Wausau.  Wt 

AGENCY:  Federal  Aviation 
Administration  (FAA),  1X)T. 
ACTION:  Final  rule. 

SUMMARY:  This  action  modifies  existing 
Class  E  airspace  areas;  specifically, 
Class  E2  (Class  E  airspace  areas 
designated  as  a  surface  area  for  an 
airport)  and  Class  E5  (Class  E  airspace 
areas  extending  upward  from  700  feet  or 
more  above  the  surface  of  the  earth)  near 
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Wausau,  WI.  to  accommodate  a  new 
Nondirectional  Beacon-B  (NDB-B) 
Standard  Instrument  Approach 
Procedure  (SIAP)  to  Wausau  Municipal 
Airport,  Wausau,  WI.  The  intended 
effect  of  this  action  is  to  provide 
segregation  of  aircraft  using  instrument 
approach  procedures  in  instrument 
conditions  from  other  aircraft  operating 
in  visual  weather  conditions. 
EFFECTIVE  DATE:  0901  UTC.  November 
11. 1993. 

FOR  FURTHER  INFORMATION  CONTACT: 
Douglas  F.  Powers.  Air  Traffic  Division. 
System  Management  Branch.  AGL-530, 
Federal  Aviation  Administration.  2300 
East  Devon  Avenue.  Des  Plaines,  Illinois 
60018,  telephone  (708) 294-7568. 

SUPPLEMENTARY  INFORMATION: 

History 

On  June  15, 1993,  the  FAA  proposed 
to  amend  part  71  of  the  Federal  Aviation 
Regulations  (14  CFR  part  71)  to  modify 
the  control  zone  and  transition  area  near 
Wausau,  WI,  (58  FR  33054).  Interested 
parties  were  invited  to  participate  in 
this  rulemaking  proceeding  by 
submitting  written  comments  on  the 
proposal  to  the  FAA.  No  comments 
objecting  to  the  proposal  were  received. 

Airspace  Reclassification,  in  effect  as 
of  September  16. 1993.  has  discontinued 
the  use  of  the  terms  "control  zone"  and 
"transition  area"  and  has  replaced  them 
with  the  designation  "Class  E  airspace". 
Class  E2  airspace  areas  will  be 
designated  as  a  surface  area  for  an 
airport.  Class  E5  airspace  areas  will  be 
airspace  extending  upward  from  700 
feet  or  more  above  the  surface  of  the 
earth.  Except  for  editorial  changes  and 
the  change  in  terminology  this 
amendment  is  the  same  as  that  proposed 
in  the  notice.  The  coordinates  for  this 
airspace  docket  are  based  on  North 
American  Datum  83.  Class  E2  and  E5 
airspace  designations  respectively  are 
published  in  Paragraphs  6002  and  6005 
of  FAA  Order  7400.9 A  dated  June  17. 
1993.  and  effective  September  16. 1993, 
which  is  incorporated  bv  reference  in  14 
CFR  71.1  (58  FR  36298:  July  6. 1993). 
The  Class  E  airspace  designations  listed 
in  this  document  will  be  published 
subsequently  in  the  Order. 

The  Rule 

This  amendment  to  part  71  of  the 
Federal  Aviation  Regulations  modifies 
Class  E  airspace  at  Wausau.  WI,  to 
accommodate  a  new  NDB-B  SIAP  to 
Wausau  Municipal  Airport,  Wausau  WI. 

The  development  of  a  new  SIAP 
requires  that  the  FAA  modifies  the 
designated  airspace  to  ensure  that  the 
procedure  will  be  contained  within 
controlled  airspace. 


Aeronautical  maps  and  charts  will 
reflect  the  defined  area  which  will 
enable  pilots  to  circumnavigate  the  area 
in  order  to  comply  with  applicable 
visual  flight  rule  requirements. 

The  FAA  has  determined  that  this 
regulation  only  involves  an  established 
body  of  technical  regulations  for  which 
frequent  and  routine  amendments  are 
necessary  to  keep  them  operationally 
current.  It.  therefore — (1)  is  not  a  "major 
rule"  under  Executive  Order  12291;  (2) 
is  not  a  "significant  rule"  under  DOT 
Regulatory  Policies  and  Procedures  (44 
FR  11034;  February  26. 1979);  and  (3) 
does  not  warrant  preparation  of  a 
regulatory  evaluation  as  the  anticipated 
impact  is  so  minimal.  Since  this  is  a 
routine  matter  that  will  only  affect  air 
traffic  procedures  and  air  navigation,  it 
is  certified  that  this  rule  will  not  have 
a  significant  economic  impact  on  a 
substantial  number  of  small  entities 
under  the  criteria  of  the  Regulatory 
Flexibility  Act. 

List  of  Subjects  in  14  CFR  Fart  71 

Airspace.  Incorporation  by  reference. 
Navigation  (air). 

Adoption  of  the  Amendment 

In  consideration  of  the  foregoing,  the 
Federal  Aviation  Administration 
amends  14  CFR  part  71  as  follows: 

PART  71— {AMENDED] 

1.  The  authority  citation  for  14  CFR 
part  71  continues  to  read  as  follows: 

Authority:  49  U.S.C.  app.  1 348(a).  1354(a). 
1510;  E.O.  10854.  24  FR  9565.  3  CFR.  1959- 
1963  Comp.,  p.  389;  49  U.S.C  106(g);  14  CFR 
11.69. 

$71.1    [Amended] 

2.  The  incorporation  by  reference  in 
14  CFR  71.1  of  the  Federal  Aviation 
Administration  Order  7400. 9A, 
Airspace  Designations  and  Reporting 
Points,  dated  June  17, 1993.  and 
effective  September  16. 1993.  is 
amended  as  follows: 

Paragraph  6002    Class  E  airspace  areas 
designated  as  a  surface  area  for  an  airport. 

***** 

AGL  WI  E2  Wausau.  WI  [Revised] 

Wausau  Municipal  Airport,  WI 

(lat.  44''55'43"  N.  long.  89"37'36"  W) 

Within  a  4.4-mile  radius  of  Wausau 
Municipal  Airport.  WI.  and  within  2.5  miles 
each  side  of  the  129°  bearing  bom  the  airport 
extending  from  the  4.4-mile  radius  to  7  miles 
southeast  of  the  airport 


Paragraph  6005  Class  E  airspace  areas 
extending  upward  from  700  feet  or  more 
above  the  surface  of  the  earth. 


AGL  WI  ES  Wausan.  WI  (Revised] 

Wausau  Municipal  Airport,  WI 

(lat.  44"'55'43"  N.  long.  89*3r36"  W) 
That  airspace  extending  upward  from  700 
feet  above  the  surface  within  a  6.S-mile 
radius  of  Wausau  Municipal  Airport.  WI.  and 
within  2.5  miles  each  side  of  the  129*  bearing 
from  the  airport  extending  from  the  6.5-mile 
radius  to  7  miles  southeast  of  the  airport. 

Issued  in  Des  Plaines,  Illinois  on  August 
18. 1993. 
foha  P.  Cuprisin, 
Manager.  Air  Traffic  Division. 
|FR  Doc.  93-21675  Filed  9-3-93:  8:45  ami 
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14  CFR  Part  97 

[Docket  No.  27425;  Anndt  No.  1561] 

Standard  Instrument  Approacti 
Procedures;  Miscellaneous 
Amendments 

agency:  Federal  Aviation 
Administration  (FAA).  DOT. 
ACTION:  Final  rule. 

SUMMARY:  This  amendment  establishes, 
amends,  suspends,  or  revokes  Standard 
Instrument  Approach  Procedures 
(SIAPs)  for  operations  at  certain 
airports.  These  regulatory  actions  are 
needed  because  of  the  adoption  of  new 
or  revised  criteria,  or  because  of  changes 
occurring  in  the  National  Airspace 
System,  such  as  the  commissioning  of 
new  navigational  facilities,  addition  of 
new  obstacles,  or  changes  in  air  traffic 
requirements.  These  changes  are 
designed  to  provide  safe  and  efficient 
use  of  the  navigable  airspace  and  to 
promote  safe  flight  operations  under 
instrument  flight  rules  at  the  affected 
airports. 

DATES:  Effective:  An  effective  date  for 
each  SLAP  is  specified  in  the 
amendatory  provisions. 

Incorporation  by  reference — approved 
by  the  Director  of  the  Federal  Register 
on  December  31, 1980,  and  reapproved 
as  of  January  1, 1982. 
ADDRESSES:  Availability  of  matters 
incorporated  by  reference  in  the 
amendment  is  as  follows: 
For  Examination — 

1.  FA.\  Rules  Docket,  FAA 
Headquarters  Building,  800 
Independence  Avenue,  SW., 
Washington,  DC  20591; 

2.  The  FAA  Regional  Office  of  the 
region  in  which  the  affected  airport  is 
located:  or 

3.  The  Flight  Inspection  Field  Office 
that  originated  the  SIAP. 

For  Purchase — 

Individual  SIAP  copies  may  be 
obtained  from: 
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1.  FAA  Public  Inquiry  Center  (APA- 
200),  FAA  Headquarters  Building.  800 
Independence  Avenue,  SW., 
Washington,  DC  20591;  or 

2.  The  FAA  Regional  Office  of  the 
region  in  which  the  affected  airport  is 
located. 

By  Subscription — 

Copies  of  all  SIAPs,  mailed  once 
every  2  weeks,  are  for  sale  by  the 
Superintendent  of  Documents,  U.S. 
Government  Printing  Office, 
Washington,  DC  20402. 
FOR  FURTHER  INFORMATION  CONTACT:  Paul 
J.  Best,  Flight  Procedures  Standards 
Branch  (AFS-420),  Technical  Programs 
Division.  Flight  Standards  Service. 
Federal  Aviation  Administration.  800 
Independence  Avenue,  SW., 
Washington,  DC  20591;  telephone  (202) 
267-8277. 

SUPPt.EMENTARY  INFORMATION:  This 
amendment  to  part  97  of  the  Federal 
Aviation  Regulations  (14  CFR  part  97) 
establishes,  amends,  suspends,  or 
revokes  Standard  Instrument  Approach 
Procedures  (SIAPs).  The  complete 
regulatory  description  of  each  SLAP  is 
contained  in  official  FAA  form 
documents  which  are  incorporated  by 
reference  in  this  amendment  under  5 
U.S.C.  552(a),  1  CFR  part  51,  and  §97.20 
of  the  Federal  Aviation  Regulations 
(FAR).  The  applicable  FAA  Forms  are 
identified  as  FAA  Forms  8260-3,  8260- 
4,  and  8260-5.  Materials  incorporated 
by  reference  are  available  for 
examination  or  purchase  as  stated 
above. 

The  large  number  of  SIAPs,  tbeir 
complex  nature,  and  the  need  for  a 
special  format  make  their  verbatim 
publication  in  the  Federal  Register 
expensive  and  impractical.  Further, 
airmen  do  not  use  the  regulatory  text  of 
the  SIAPs,  but  refer  to  their  graphic 
depiction  on  charts  printed  by 
publishers  of  aeronautical  materials. 
Thus,  the  advantages  of  incorporation 
by  reference  are  realized  and 
publication  of  the  complete  description 
of  each  SLAP  contained  in  FAA  form 
documents  is  unnecessary.  The 
provisions  of  this  amendment  state  the 
affected  CFR  (and  FAR)  sections,  with 
the  types  and  effective  dates  of  the 
SLAPs.  This  amendment  also  identifies 
the  airport,  its  location,  the  procedure 
identification  and  the  amendment 
number. 

The  Rule 

This  amendment  to  part  97  is  effective 
upon  publication  of  each  separate  SLAP 
as  contained  in  the  transmittal.  Some 
SLAP  amendments  may  have  been 
previously  issued  by  the  FAA  in  a 
National  Flight  Data  Center  (FDC) 


Notice  to  Airmen  (NOT AM'  as  an 
emergency  action  of  immediate  flight 
safety  relating  directly  to  published 
aeronautical  charts.  The  circumstances 
which  created  the  need  for  some  SLAP 
amendments  may  require  making  them 
effective  in  less  than  30  days.  For  the 
remaining  SLAPs.  an  effective  date  at 
least  30  days  after  publication  is 
provided. 

Further,  the  SLA.Ps  contained  in  this 
amendment  are  based  on  the  criteria 
contained  in  the  U.S.  Standard  for 
Terminal  Instrument  Approach 
Procedures  (TER?s).  In  developing  these 
SIAPs.  the  TERPs  criteria  were  applied 
to  the  conditions  existjtH^  or  anticipated 
at  the  affected  airports.  Because  of  the 
close  and  immediate  relationship 
between  these  SIAPs  and  safety  in  air 
commerce,  I  find  that  notice  and  public 
procedure  before  adopting  these  SIAPs 
are  unnecessary,  impracticable,  and 
contrary  to  the  public  interest  and, 
where  applicable,  that  good  cause  exists 
for  making  some  SIAPs  effective  in  less 
than  30  days. 

The  FAA  has  determined  that  this 
regulation  only  involves  an  established 
body  of  technical  regulations  for  which 
frequent  and  routine  amendments  are 
necessary  to  keep  them  operationally 
current.  It,  therefore — (1)  is  not  a  "major 
rule"  under  Executive  Order  12291;  (2) 
is  not  a  "significant  rule"  under  DOT 
Regulatory  Policies  and  Procedures  (44 
FR  11034;  February  26.  1979);  and  (3) 
does  not  warrant  preparation  of  a 
regulatory  evaluation  as  the  anticipated 
impact  is  so  minimal.  For  the  same 
reason,  the  FAA  certifies  that  this 
amendment  will  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities  under  the 
criteria  of  the  Regulatory  Flexibility  Act. 

List  of  Subjects  in  14  CFR  ^art  97 

Air  traffic  control.  Airports, 
Incorporation  by  reference.  Navigation 
(Air).  Weather. 

Issued  in  Washington,  DC  on  August  27, 
1993. 
Thomas  C.  Accardi, 

Director,  Flight  Stcndards  Ser  ice. 

Adoption  of  the  Amendment 

Accordingly,  pursuant  tc  the 
authority  delegated  to  me,  part  97  of  the 
Federal  Aviation  Regulations  (14  CFR 
part  97)  is  amended  by  estrblishing, 
amending,  suspending,  or  -evoking 
Standard  Instrument  Approach 
Procedures,  effective  at  0901  UTC  on 
the  dates  specified,  as  follows: 


PART  97— STANDARD  rNSTRUMENT 
APPROACH  PROCEDURES 

1.  The  authority  citation  for  part  97 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  App.  1348. 1354(a), 
1421,  and  1510:  49  U.S.C  106(g)  (Revised 
Pub.  L.  97-449.  January  12. 1963);  and  14 
CFR  11.49(b)(2). 

2.  Part  97  is  amended  to  read  as 
follows: 

§§97.23,  97.25, 97.27, 97.29,  97.31,  97.33, 
97.35    [Amended] 

By  amending:  §  97.23.  VOR,  VORJ 
DME,  VOR  or  TACAN,  and  VOR/DME 
or  TACAN;  §97.25  LOG.  LOC/DME, 
LDA,  UDA/DME.  SDF.  SDF/DME; 
§  97.27  NDB,  NDB/DME;  §  97.29  ILS. 
ILS/DME,  ISMLS,  MLS,  MLS/DME, 
MLS/RNAV;  §97.31  RADAR  SL\Ps; 
§  97.33  RNAV  SL\Ps;  and  §  97.35 
COPTER  SL\Ps,  identified  as  follows: 

•  *  *  Effective  November  11,1993 
Galena.  AK.  Galena,  RADAR-1.  Amdt.  8. 

CANCELLED 
L.as  Cruces.  NM.  Las  Cruces  International, 

NDB  RWY  8.  Orig..  CANCELLED 
Arlington.  TX,  Arlington  Muni.  VOR/DME 

RWY  34.  Amdt.  5 
Arlington.  TX.  Arlington  Muni,  VOR/DME 

RNAV  RWY  34,  Amdt.  5 
Mount  Pleasant,  TX,  Mount  Pleasant  Muni, 

VOR/DME-A.  Amdt.  4 
Mount  Pleasant,  TX.  Mount  Pleasant  Muni, 

NDB  RWY  35.  Amdt.  3 

•  •  •  Effective  October  14,  1993 
Clarion.  lA,  Clarion  Muni,  NDB  RWY  14. 

Amdt.  3 
Sheldon,  lA.  Sheldon  Muni,  VOR  RWY  33. 

Amdt.  1 
Sheldon.  lA,  Sheldon  Muni.  NDB  RWY  33, 

Amdt.  6 
Ashland,  OH,  Ashland  County,  VOR-A. 

Amdt.  6 
Ashland,  OH,  Ashland  County.  NDB  RWY 

18,  Amdt.  8 
Cincinnati,  OH,  Cincinnati-Blue  Ash,  VOR 

RWY  24,  Amdt.  4 
Sulphur  Springs,  TX,  Sulphur  Springs 

Muni,  VOR-A,  Amdt.  4 
Sulphur  Springs,  TX,  Sulphur  Springs 

Muni,  VOR/DME-B.  Amdt.  5 
Sulphur  Springs,  TX,  Sulphur  Springs 

Muni.  NDB  RWY  18.  Amdt.  4 
'  *  •  Effective  September  16, 1993 
Brooksville,  PL,  Hernando  County,  ILS 

RWY  9,  Orig. 

•  •  •  Effective  August  23.  1993 
Tallahassee,  PL,  Tallahassee  Muni. 

RADAR-1,  Amdt.  4 
'  •  '  Effective  August  18,  1993 
Crossville,  TN,  Crossville  Memorial,  ILS 

RWY  26,  Amdt.  11 
(FR  Doc.  93-21682  Filed  9-3-93;  8:45  am) 
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14CFnPart97 

[Docket  No.  27429;  AmdL  No.  1562] 

Standard  Instrument  Approach 
Procedures:  Miscelianeous 
Amendmefits 

AGENCY:  Federal  Aviation 
Administration  (FAA),  [KDT. 

ACTION:  Final  rule. 

SUMMARY:  This  amendment  establishes, 
amends,  suspends,  or  revokes  Standard 
Instrument  Approach  Procedures 
(SIAPs)  for  operations  at  certain 
airports.  These  regulatory  actions  are 
needed  because  of  changes  occurring  in 
the  National  Airspace  System,  such  as 
the  commissioning  of  new  navigational 
facilities,  addition  of  new  obstacles,  or 
changes  in  air  traffic  requirements. 
These  changes  are  designed  to  provide 
safe  and  efficient  use  of  the  navigable 
airspace  and  to  promote  safe  flight 
operations  under  instrument  flight  rules 
at  the  affected  airports. 
DATES:  Effective:  An  effective  date  for 
each  SL\P  is  specified  in  the 
amendatory  provisions. 

Incorporation  by  reference-approved 
by  the  Director  of  the  Federal  Register 
on  December  31. 1980,  and  reapproved 
as  of  January  1,  19«2. 
ADORSSSES:  Availability  of  matter 
incorporated  by  reference  in  the 
amendment  is  as  follows: 
For  Examination — 

1.  FAA  Rules  Docket.  FAA 
Headquarters  Building.  800 
Independence  Avenue.  SW.. 
Washington.  DC  20591; 

2.  The  FAA  Regional  Office  of  the 
region  in  which  the  affected  airport  is 
■located:  or 

3.  The  Flight  Inspection  Field  Office 
that  originated  the  SIAP. 

For  Purchase — 

Individual  SIAP  copies  may  be 
obtained  from: 

1.  FAA  Public  Inquiry  Center  (APA- 
200).  FAA  Headquarters  Building.  800 
Independence  Avenue.  SW., 
Washington.  DC  20591:  or 

2.  The  FAA  Regional  Office  of  the 
region  in  which  the  affected  airport  is 
located. 

By  Subscription — 

Copies  of  all  SIAPs.  mailed  once 
every  2  weeks,  are  for  sale  by  the 
Superintendent  of  Documents.  U.S. 
Government  Printing  Office. 
Washington,  DC  20402. 

FOR  FURTHER  INFORMATION  CONTACT:  Paul 
J.  Best,  Flight  Procedures  Standards 
Branch  (AFS-420),  Technical  Programs 
Division.  Flight  Standards  Service. 
Federal  Aviation  Administration.  800 


Independence  Avenue.  SW., 
Washington.  DC  20591;  telephone  (202) 
267-8277. 

SUPPt.EMENTARY  INFORMATION:  This 
amendment  to  part  97  of  the  Federal 
Aviation  Regulations  (14  CFR  part  97) 
establishes,  amends,  suspends,  or 
revokes  Standard  Instrument  Approach 
Procedures  (SIAPs).  The  complete 
regulatory  description  on  each  SIAP  is 
contained  in  the  appropriate  FAA  Form 
8260  and  the  National  Flight  Data 
Center  (FDC)/Permanent  (P)  Notices  to 
Airmen  (NOT AM)  whicli  are 
incorporated  by  reference  in  the 
amendment  under  5  U.S.C  552(a),  1 
CFR  part  51.  and  §97.20  of  the  Federal 
Aviation  Regulations  (FAR).  Materials 
incorporated  by  reference  are  available 
for  examination  or  purchase  as  stated 
above. 

The  large  number  of  SIAPs.  their 
complex  nature,  and  the  need  for  a 
special  format  make  their  verbatim 
publication  in  the  Federal  Register 
expensive  and  impractical.  Further, 
airmen  do  not  use  the  regulatory  text  of 
the  SIAPs.  but  refer  to  their  graphic 
depiction  of  charts  printed  by 
publishers  of  aeronautical  materials. 
Thus,  the  advantages  of  incorporation 
by  reference  are  realized  and 
publication  of  the  complete  description 
of  each  SIAP  contained  in  FAA  form 
documents  is  unnecessary.  The 
provisions  of  this  amendment  state  the 
affected  CFR  (and  FAR)  sections,  with 
the  types  and  effective  dates  of  the 
SIAPs.  This  amendment  also  identifies 
the  airport,  its  location,  the  procedure 
identification  and  the  amendment 
number. 

The  Rule 

This  amendment  to  part  97  of  the 
Federal  Aviation  Regulations  (14  CFR 
part  97)  establishes,  amends,  suspends, 
or  revokes  SIAPs.  For  safety  and 
timeliness  of  change  considerations,  this 
amendment  incorporates  only  specific 
changes  contained  in  the  content  of  the 
following  FDOP  NOTAM  for  each 
SLAP.  The  SIAP  information  in  some 
previously  designated  FDC/Temporary 
(FDC/T)  NOTAMs  is  of  such  duration  as 
to  be  permanent.  With  conversion  to 
FDC/P  NOTAMs.  the  respective  FDC/T 
NOTAMs  have  been  cancelled.  The 
FDC/P  NOTAMs  for  the  SIAPs 
contained  in  this  amendment  are  based 
on  the  criteria  contained  in  the  U.S. 
Standard  for  Terminal  Instrument 
Approach  Procedures  (TERPS).  In 
developing  these  chart  changes  to  SIAPs 
by  FDC/P  NOTAMs.  the  TERPs  criteria 
were  applied  to  only  these  specific 
conditions  existing  at  the  affected 
airports. 


This  amendment  to  part  97  contains 
separate  SIAPs  which  have  compliance 
dates  stated  as  effective  dates  based  on 
related  changes  in  the  National  Airspace 
System  or  the  application  of  new  or 
revised  criteria.  All  SIAP  amendments 
in  this  rule  have  been  previously  issued 
by  the  FAA  in  a  National  Flight  Data 
Center  [VDQ  Notice  Airmen  (NOTAM) 
as  an  emergency  action  of  immediate 
night  safety  relating  directly  to 
published  aeronautical  charts.  The 
circumstances  which  created  the  need 
for  all  these  SLAP  amendments  requires 
making  them  effective  in  less  than  30 
days. 

Further,  the  SIAPs  contained  in  this 
amendment  are  based  on  the  criteria 
contained  in  the  US  Standard  for 
Terminal  Instrument  Approach 
Procedures  (TERPs).  Because  of  the 
close  and  immediate  relationship 
between  these  SIAPs  and  safety  in  air 
commerce,  I  find  that  notice  and  public 
procedure  before  adopting  these  SLAPs 
are  unnecessary,  impracticable,  and 
contrary  to  the  public  interest  and, 
where  applicable,  that  good  cause  exists 
for  making  these  SLAPs  effective  in  less 
than  30  days. 

The  FAA  has  determined  that  this 
regulation  only  involves  an  established 
body  of  technical  regulations  for  which 
fiequent  and  routine  amendments  are 
necessary  to  keep  them  operationally 
current.  It,  therefore — (1)  is  not  a  "major 
rule"  under  Executive  Order  12291;  is 
not  a  "significant  rule"  under  LXDT 
Regulatory  Policies  and  Procedures  (44 
FR  11034;  February  26.  1979);  and  (3) 
does  not  warrant  preparation  of  a 
regulatory  evaluation  as  the  anticipated 
impact  is  so  minimal.  For  the  same 
reason,  the  FAA  certifies  that  this 
amendment  will  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities  under  the 
criteria  of  the  Regulatory  Flexibility  Act. 

List  of  Subjects  in  14  CFR  Part  97 

Air  traffic  control.  Airports, 
Incorporation  by  reference.  Navigation 
(Air),  Weather. 

Issued  in  Washington,  DC  on  August  27. 
1993. 
Thomas  C  Accordi, 

Director,  Flight  Standards  Service. 

Adoption  of  the  Amendment 

Accordingly,  pursuant  to  the 
authority  delegated  to  me.  part  97  of  the 
Federal  Aviation  Regulations  (14  CFR 
part  97)  is  amended  by  establishing, 
amending,  suspending,  or  revoking       ' 
Standard  Instrument  Approach 
Procedures,  effective  at  0901  UTC  on 
the  dates  specified,  as  follows: 
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PART  97— STANDARD  INSTRUMENT 
APPROACH  PROCEDURES 

1.  The  authority  citation  for  part  97 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  App.  1348. 1354(a), 
1421  and  1510;  49  U.S.C  106(g)  (revised  Pub. 
L  97-449.  January  12. 1983);  and  14  CFR 
11.49(b)(2). 


2.  Part  97  is  anended  to  read  as 
follows: 

§§  97.23, 97.25,  97.27, 97.29,  97.31, 97.33, 
97.35    [Amended]! 

By  amending:  §97.23  VOR.  VOR/ 
DME,  VOR  or  TACAN.  and  VOR/DME 
or  TACAN;  §  97.25  LOG,  LOCTDME. 
LDA,  LDA/DME  SDF.  SDF/DME; 


§97.27  NDB.  NDB/DME:  §  97.29  ILS. 
ILS/DME.  ISMLS.  MLS.  MLS/DME. 
MLS/RNAV;  §97.31  RADAR.SIAPs; 
§97.33  RNAV  SIAPs;  and  §97.35 
COPTER  SIAPs.  identified  as  follows: 


Effective 


State 


City 

Juneau  

Sand  Springs 

Prescoti  

Prescott  

Fargo  „ 

Medford  

DaMas-Foft  Worth  

Fort  Wortti 

Fort  Worth 

Ke«80 


Airport 


FDCrto. 


SIAP 


07/2a«3  ... 

08/03/93  ... 

08/13/93  ... 

08/13/93  ... 

08/18/93  ... 

08/20/93  ... 

08/20/93  ... 

08/23/93  ... 

08/23/93  ... 

08/23/93  ... 


AK 

OK 
AZ 

AZ 

NO 
OK 

TX 

TX 

TX 

WA 


Juneau  Intl 


Wi  liam  R.  Pojue  Muni 
Ernest  A.  Lov2  FieW  .... 


Erttest  A.  Lovj  FiekJ 

Hector  Intl  

Mtdfofd  Muni 


Dattas-Fort  Worth  lntemat)onal 
Fot  Worth  Spinks 


Foi  Worth  Spinks . 
Ke  so-Longview  .... 


FOG  3/4170 

FCX;  3/4639 
FDC  3/4551 

FDC  3/4552 

FDC  3/4655 
FDC  3/4707 

FDC  3/4708 

FDC  3/4741 

TOC  3/4742 
FDC  3/4713 


NDB-1  Rwy  8  Amdl 

VOR-A  Amdt  1. 
ILS'DME  Rwy  21 

ArTx«2. 
RNAV  Rwy  21  Amdt 

2. 
ILS  Rwy  35  Amdt  32. 
NDB  Rwy  17  Amdt 

1A. 
NDB  Rwy  17R  Amdt 

6. 
RNAV  Rwy  35  Amdt 

1. 
ILS  Rwy  35  Orig. 
NDB-A  Amdl  5. 
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DEPARTMENT  OF  COMMERCE 

Bureau  of  Export  Administration 

15  CFR  Parts  771, 777, 778, 779,  and 
799 

[Docket  No.  930654-3154] 

Exports  of  Certain  Petroleum  and 
Petroleum  Products  Produced  From 
the  Naval  Petroleum  Reserves;  Other 
Revisions  and  Clarifications  to  the 
Export  Administration  Regulations 

AGENCY:  Bureau  of  Export 
Administration,  Commerce. 
ACTK)N:  Final  rule. 

SUMMARY:  This  Hnal  rule  amends  the 
Export  Administration  Regulations 
(EAR)  in  several  ways.  This  rule  adds  an 
exclusion  to  General  License  GIT  that 
prohibits  export  of  controlled  chemical 
weapons  precursors  under  this  general 
license,  removes  the  affidavit 
requirement  for  shipments  under 
General  License  G-NNR  of  petroleum 
products  produced  from  a  Naval 
Petroleum  Reserve,  and  adds  New 
Zealand  to  the  list  of  countries  eligible 
to  receive  crime  control  and  detection 
instruments  under  General  License 
GCG. 

This  rule  also  clarifies  that  publicly 
available  information  is  exempt  from 
the  validated  license  requirement  for  the 


export,  reexport  or  transfer  of  any 
commodities,  software,  o""  technical  data 
when  a  U.S.  person  knows  that  the  item 
will  be  used  in  certain  proliferation 
activities.  In  adcition,  this  rule  adds 
Hong  Kong  and  New  Zea  and  to  the  list 
of  countries  that  do  not  n^quire  specific 
authorization  fo*  the  reexport  of 
software  to  the  People's  Republic  of 
China. 

EFFECTIVE  DATE:  This  ruU  is  effective 
September  7, 1993. 
FOR  FURTHER  INFDRMATKH  CONTACT: 
Patricia  Muldonian,  Office  of 
Technology  and  Policy  Analysis,  Bureau 
of  Export  Administration,  Telephone: 
(202)482-2440. 

SUPPt.EMENTARY  INFORMA'ION: 

Background 

This  final  rule  makes  several 
corrections,  clarifications,  and  additions 
to  the  Export  Ac  ministration 
Regulations  (EAR).  First,  in  support  of 
U.S.  foreign  polcy  opposing  the 
proliferation  and  illegal  use  of  chemical 
weapons,  this  n  le  adds  in  exclusion  to 
General  License  GIT  tha^  prohibits 
export  of  controlled  chemical  weapons 
precursors  under  this  general  license. 

This  rule  also  remover  the  afHdavit 
requirement  for  shipmei  ts  under 
General  License  G-NNR  of  petroleum 
products  produced  from  a  Naval 
Petroleum  Reserve  to  co-rectly  reflect  a 
cihange  in  lic:en$e  policy  effecrtive  March 
19, 1990  (55  FR  10051).  However, 
exporters  are  advised  that  the  EAR 
continues  to  prohibit  the  export  of 


commodities  produced  from  a  Naval 
Petroleum  Reserve. 

This  final  rule  also  amends  the  EAR 
to  correctly  reflecrt  current  licensing 
procedures  by  adding  New  Zealand  to 
the  list  of  countries  eligible  to  receive 
crime  control  and  detection  instruments 
under  General  License  GCG.  General 
License  GCG  authorizes  shipments  to 
agencies  of  certain  cooperating 
governments.  This  rule  also  conforms 
§  778.9.  regarding  validated  licrense 
requirements  for  activities  of  a  U.S. 
person,  to  §  778.7.  paragraph  (c)(1).  and 
§  778.8.  paragraph  (c)(1),  which  provide 
an  exception  for  exports  covered  by 
General  License  GTDA  or  by  ECCN 
0A09I. 

This  final  rule  also  adds  Hong  Kong 
and  New  Zealand  to  the  list  of  countries 
that  do  not  require  specific 
authorization  for  the  reexport  of 
software  to  the  People's  Republic  of 
China.  This  change  reflects  current 
licensing  benefits  granted  these 
countries  on  May  5. 1992  (57  FR  19334) 
as  fiart  of  the  Department  of  Commerce 
initiative  to  streamline  export  license 
requirements  for  exports  to  trading 
partners  that  demonstrate  the  ability  to 
safeguard  reexports  of  U.S. -origin 
strategic  goods  and  technology. 

Finally,  this  rule  amends  the 
Commerce  Control  List  by  revising  the 
requirements  sections  of  ECCNs  5A20 
and  9A18.  For  ECCN  5A2G.  the  '•Unit" 
paragraph  is  revised  because  the  entry 
does  not  include  parts  and  acc:essories. 
ECCN  9A18  is  revised  by  removing 
eligibility  for  General  License  GCT.  to 
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correct  for  an  omission  in  a  rule 
published  in  57  FR  18817  on  May  1. 
1992. 

Saving  Clause 

Shipments  of  items  removed  from 
general  license  authorizations  as  a  result 
of  this  regulatory  action  that  were  on 
dock  for  loading,  on  lighter,  laden 
aboard  an  exporting  carrier,  or  en  route 
aboard  a  carrier  to  a  port  of  export 
pursuant  to  actual  orders  for  export 
before  September  21. 1993  may  be 
exported  under  the  previous  general 
license  provisions  up  to  and  including 
October  5.  1993.  Any  such  items  not 
actually  exported  before  midnight 
October  5, 1993.  require  a  validated 
export  license  in  accordance  with  this 
regulation. 

Rulemaking  Requirements 

1.  This  rule  is  consistent  with 
Executive  Orders  12291  and  12661. 

2.  This  rule  involves  collections  of 
information  subject  to  the  Paperwork 
Reduction  Act  of  1980  (44  U.S.C.  3501 
et  seq).  These  collections  have  been 
approved  by  the  Office  of  Management 
and  Budget  under  control  numbers 
0694-0005. 0694-0007. 0694-0010. and 
0694-0026. 

3.  This  rule  does  not  contain  policies 
with  Federalism  implications  sufficient 
to  warrant  preparation  of  a  Federalism 
asses.sment  under  Executive  Order 
12612. 

4.  Because  a  notice  of  proposed 
rulemaking  and  an  opportunity  for 
public  comment  are  not  required  to  be 
given  for  this  rule  by  section  553  of  the 
Administrative  Procedure  Act  (5  U.S.C. 
553)  or  by  any  other  law.  under  sections 
603(a)  and  604(a)  no  initial  or  final 
Regulatory  Flexibility  Analysis  has  to  be 
or  will  be  prepared. 

5.  The  provisions  of  the 
Administrative  Procedure  Act  (5  U.S.C. 
553)  requiring  notice  of  proposed 
rulemaking,  the  opportunity  for  public 
participation,  and  a  delay  in  effective 
date,  are  inapplicable  because  this 
regulation  involves  a  military  and 
foreign  affairs  function  of  the  United 
States.  Further,  no  other  law  requires 
that  a  notice  of  proposed  rulemaking 
and  an  opportunity  for  public  comment 
be  given  for  this  rule. 

Therefore,  this  regulation  is  issued  in 
final  form.  Although  there  is  no  formal 
comment  period,  public  comments  on 
this  regulation  are  welcome  on  a 
continuing  basis.  Comments  should  be 
submitted  to  Patricia  Muldonian.  Office 
of  Technology  and  Policy  Analysis. 
Bureau  of  Export  Administration, 
Oepartment  of  Commerce,  P.O.  Box  273. 
Washington.  DC  20044. 


List  of  Subjects 

15  CFR  Parts  771  and  799 

Exports,  Reporting  and  recordkeeping 
requirements. 

15  CFR  Part  777 

Administrative  practice  and 
procedure.  Exports,  Forests  and  forest 
products,  Petroleum,  Reporting  and 
recordkeeping  requirements. 

15  CFR  Part  778 

Exports,  Nuclear  energy.  Reporting 
and  recordkeeping  requirements. 

15  CFR  Part  779 

Computer  technology.  Exports. 
Reporting  and  recordkeeping 
requirements.  Science  and  technology. 

Accordingly,  parts  771,  777,  778,  779. 
and  799  of  the  Export  Administration 
Regulations  (15  CFR  parts  730-799)  are 
amended  as  follows: 

1.  The  authority  citation  for  15  CFR 
parts  771  and  799  continues  to  read  as 
follows: 

Authority:  Pub.  L  90-351.  82  Stat.  197  (18 
U.S.C  2510  et  seq.].  as  amended:  sec.  101. 
Pub.  L  93-153.  87  Slat.  576  (30  U.S.C.  185). 
as  amended:  sec.  103.  Pub.  L.  94-163.  89 
Stat.  877  (42  U.S.C.  6212).  as  amended:  sees. 
201  and  201(1  l)(e).  Pub.  L  94-258.  90  Stat. 
309  (10  U.S.C  7420  and  7430(e)),  as 
amended;  Pub.  L  95-223.  91  Stat.  1626  (50 
use  1701  et  seq):  Pub.  L.  95-242.  92  Stat. 
120  (22  use  3201  ef  seq.  and  42  U.S.C 
2139a);  sec.  208.  Pub.  L.  95-372.  92  Stat.  668 
(43  U.S.C  1354);  Pub.  L  96-72.  93  Stat.  503 
(50  U.S.C.  App.  2401  et  seq.].  as  amended 
(extended  by  Pub.  L  103-10. 107  Stat.  40): 
sec.  125.  Pub.  L.  99-64,  99  Stat.  156  (46 
U.S.C  466c):  E.O.  11912  of  April  13.  1976  (41 
FR  15825.  April  15, 1976):  E.O.  12002  of  July 
7.  1977  (42  FR  35623.  July  7. 1977),  as 
amended:  E  O.  1 2058  of  May  1 1 .  1 978  (43  FR 
20947,  May  16. 1978);  E.O.  12214  of  May  2. 
1980  (45  FR  29783,  May  6.  1980);  E.O.  12730 
of  Sfptember  30. 1990  (55  FR  40373,  October 
2. 1990).  as  ajntinued  by  Notice  of 
September  25,  1992  (57  FR  44649.  September 
28. 1992);  and  E.O.  12735  of  November  16. 
1990  (55  FR  48587.  November  20.  1990).  as 
continued  by  Notice  of  November  1 1 ,  1992 
(57  FR  53979.  November  13.  1992). 

2.  The  authority  citation  for  15  CFR 
part  777  continues  to  read  as  follows: 

Authority:  Pub.  L  90-351.  82  Stat  197  (18 
U.S.C  2510  et  seq],  as  amended:  sec.  101. 
Pub.  L  93-153.  87  Stat.  576  (30  U.S.C  185). 
as  amended;  sec.  103.  Pub.  L.  94-163.  89 
Stat.  877  (42  U.S.C  6212).  as  amended;  sees. 
201  and  201(11)(e).  Pub.  L  94-258.  90  Stat. 
309  (10  U.S.C  7420  and  7430(e)),  as 
amended:  Pub.  L.  95-223.  91  Stat.  1626  (50 
U.S.C  1701  et  seq):  Pub.  L.  95-242.  92  Stat. 
120  (22  U.S.C  3201  et  seq.  and  42  U.S.C 
2139a);  sec.  208.  Pub.  L.  95-372.  92  Stat.  668 
(43  U.S.C.  1354);  Pub.  L  96-72.  93  Stat.  503 
(50  U.S.C  App.  2401  et  seq.).  as  amended 
(extended  by  Pub.  L  103-10. 107  Stat.  40): 
E.O.  11912  of  April  13,  1976  (41  FR  15825. 


April  15. 1976);  E.O.  12002  of  |uly  7. 1977 
(42  FR  35623,  July  7, 1977),  as  amended;  E.O. 
12058  of  May  11.  1978  (43  FR  20947.  May 
16.  1978);  E.O.  12214  of  May  2.  1980  (45  FR 
29783,  May  6.  1980):  E  0. 12730  of 
September  30.  1990  (55  FR  40373.  October  2, 
1990).  as  continued  by  Notice  of  5>eptembcr 
25.  1992  (57  FR  44649.  September  28, 1992): 
and  E.O.  12735  of  November  16, 1990  (55  FR 
48587.  Noveml)er  20.  1990).  as  continued  by 
Notice  of  November  11. 1992  (57  FR  53979. 
November  13. 1992). 

3.  The  authority  citation  for  15  CFR 
parts  778  and  779  continues  to  read  as 
follows: 

Authority:  Pub.  L  90-351.  82  Stat  197  (18 
U.S.C  2510  et  seq).  as  amended;  Pub.  L.  95- 
223.  91  Stat.  1626  (50  U.S.C  1701  et  seq.): 
Pub.  L.  95-242.  92  Stat  120  (22  U.S.C  3201 
et  seq.  and  42  U.S.C  2139a):  Pub.  L  96-72. 
93  Stat.  503  (50  use  App.  2401  et  seq).  as 
amended  (extended  by  Pub.  L.  103-10. 107 
SUL  40);  E.O.  12002  of  July  7.  1977  (42  FR 
35623.  July  7, 1977),  as  amended:  E.O.  12058 
of  May  11, 1978(43  FR  20947.  May  16. 1978): 
E.O.  12214  of  May  2.  1980  (45  FR  29783.  May 
6.  1980);  E.O.  12730  of  September  30,  1990 
(55  FR  40373.  October  2, 1990).  as  continut-d 
by  Notice  of  .September  25.  1992  (57  FR 
44649.  September  28.  1992);  and  E.O.  12735 
of  November  16. 1990  (55  FR  48587. 
November  20.  1990),  as  continued  by  Notice 
of  November  11, 1992  (57  FR  53979. 
November  13. 1992). 

PART  771— {AMENDED] 

4.  Section  771.4  is  amended: 

(a)  By  revising  the  phrase  "exported 
or  reexported"  in  paragraph  (b) 
(introductory  text)  to  read  "exported"; 
and 

(b)  By  adding  paragraph  (b)(2)  to  read 
as  follows: 

{771.4    General  License  GIT;  intransit 
shipment*. 


(b)*   •  • 

(2)  Chemicals  controlled  under  ECCN 
1C60: 


§771.14    [Amended] 

5.  Section  771.14  is  amended  by 
revising  the  phrase  "COCOM 
participating  countries"  in  paragraph 
(d)(3)  to  read  "COCOM  participating 
countries  and  New  Zealand". 

6.  Section  771.16  is  amended  by 
revising  paragraph  (b)  to  read  as  follows: 

§771.16    General  License  G-NNR; 
sitipments  of  certain  non-naval  reserve 
petroleum  commodities. 


(b)  The  commodity  proposed  for 
export  was  not  produced  or  derived 
from  the  Naval  Petroleum  Reserves  or 
became  available  for  export  as  a  result 
of  an  exchange  of  a  Naval  Petroleum 
Reserves-produced  or  derived 


/ 
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commodity.  Any  commodity  listed  in 
Petroleum  Commodity  Groups  B.  C,  D, 
E,  F,  G,  K,  L.  M,  N.  or  Q,  that  does  not 
meet  the  conditions  for  export  under 
General  Licenses  G-NNR.  GLV,  SHIP 
STORES,  PLANE  STORES.  RCS.  GLR.  or 
GUS,  may  be  exported  only  under  a 
validated  license  issued  pursuant  to 
§  777.6(d)(3). 


PART  777— {AMENDED] 

§777.6    [Amended] 

7.  Section  777.6  is  amended  by 
revising  the  phrase  "§  777.6(e)  (4)  and 
(5)"  in  paragraph  (d)(3)(ii)  to  read 

••§  777.6(e)  (3)  and  (4)". 

PART  778— (AMENDED] 

8.  Section  778.9  is  amended  by 
revising  paragraph  (a)  to  read  as  follows: 

§  778.9    Activities  of  U.S.  persons. 

(a)  A  validated  license  or  reexport 
authorization  is  required  for  the  export, 
reexport,  or  transfer  of  any 
commodities,  software,  or  technical  data 
(except  for  items  classified  under  ECCN 
0A98  as  listed  in  Supplement  No.  1  to 
section  799.1  of  this  subchapter  (the 
Commerce  Control  List)  and  technical 
data  eligible  for  general  license  GTDA  as 
described  in  Section  779.3  of  this 
subchapter),  by  a  U.S.  person  (defined 
in  paragraph  (f)  of  this  section)  where 
that  person  knows  that  such 
commodities,  software,  or  technical 
data: 


PART  77»— [AMENDED] 

§  779.8    [Amended] 

9.  Section  779.8  is  amended  by 
revising  the  phrase  "Austria,  Finland, 
Sweden,  Ireland,  or  Switzerland"  in 
paragraph  (b)(4)  to  read  "Austria, 
Finland,  Hong  Kong,  Ireland,  New 
Zealand,  Sweden,  or  Switzerland". 

PART  799— [AMENDED] 

10.  In  Supplement  No.  1  to  Section 
799.1,  Category  5,  Part  HI,  ECCN  5A20B 
is  amended  by  revising  the 
"Requirements"  section  to  read  as 
follows: 

5A20B    Telemetefing  and  telecontrol 
equipment  usable  for  unmanned  air 
vehicles  or  rocket  systems. 

Requirements 

Validated  License  Required:  QSTVWYZ 
Unit:  Number  .     . 

Reason  for  Control:  MT 
GLV:  $5,000 
GCT:  No 


CFIV.  No 

***** 

11.  In  Supplement  No.  1  to  Section 
799.1,  Category  9.  ECCN  9A18A  is 
amended  by  revising  the 
"Requirements"  section  '.o  read  as 
follows: 

9  A 1 8A    Commodities  on  t  ^  International 
Munitions  List 

Requirements 

Validated  License  Required:  QSTVWYZ 

(See  Notes) 
Unit:  Equipment  in  nun  ber;  parts  and 

accessories  in  $  Value 
Reason  for  Control:  NS,  FP  (See  Notes) 
GLV:  $1,500 
GCT:  No 
GFW:  No 

Note  1.  Foreign  policy  cuntrois  apply  lo 
aircraft  for  country  groups  S  dhd  Z.  Iran, 
Syria,  and  South  African  police  and  military 
entities. 

Note  2:  Foreign  policy  controls  apply  to 
military  vehicles  for  all  destinations  except 
NATO.  Australia.  |apan  ard  New  Zealand 
(See  §§  776.16  and  785.4(c)). 

Note  3:  Foreign  policy  controls  apply  to 
9A18.h,  c,  and  e  for  South  Africa. 


Dated:  August  30, 1993. 
Iain  S.  Baird, 

Acting  Assistant  Secretary  for  Export 
Administration. 

|FR  Doc.  93-21633  Filed  ?-3-93;  8:45  am) 
BILLING  CODE  3510-OT-P 

15  CFR  Parts  771,  775,  and  785 

[Docket  No.  930660-3160^ 

Revisions  to  the  Expo  t  Administration 
Regulations;  CIcrificatons 

agency:  Bureau  of  Exp  ?rt 
Administration,  Gomm3rce. 

ACTION:  Final  ruh. 

SUMMURY:  The  Bureau  of  Export 
Administration  is  amendinJAhe  Export 
Administration  P.egula  i^iB^(EAR),  to 
make  certain  editorial  clSfifications  and 
corrections  and,  in  son  e  cases,  insert 
material  inadvertently  omitted  from 
earlier  regulator)'  amerdments. 

EFFECTIVE  DATE:  This  n:le  is  effective 
September  7, 1993. 
FOR  FURTHER  INFORMATION  CONTACT: 
Patricia  Muldonian,  OiUce  of 
Technology  and  Polic)  Analysis,  Bureau 
of  Export  Administration,  U.S. 
Department  of  Comme-ce,  Telephone: 
(202) 482-2440. 
SUPPLEMENTARY  tNFOR»'ATI0N: 
Specifically,  this  rule  makes  the 
following  editorial  corrections  and 
clarifications: 


(1)  Revises  §  771.3  to  clarify  the 
eligibility  requirements  for  General 
License  G-DEST; 

(2)  Revises  §  775.6  to  clarify  that 
license  applications  for  temporary 
exports  to  the  People's  Republic  of 
China,  filed  in  accordance  with 

§  772.8(c),  do  not  require  supporting 
documentation;  and 

(3)  Revises  §  785.6(b)  to  clarify  that 
certain  non-Naval  Petroleum  Reserve 
commodities  may  be  exported  to  Canada 
under  General  License  G-NNR. 

Rulemaking  Requirements 

1.  This  rule  complies  with  Executive 
Order  12291  and  Execnitive  Order 
12661. 

2.  This  rule  does  involve  a  collection 
of  information  subject  to  the  Paperwork 
Reduction  Act  of  1980  (44  U.S.C.  3501 
et  seq.),  which  has  been  approved  by  the 
Office  of  Management  and  Budget 
(OMB)  under  control  number  0694- 
0005. 

3.  This  rule  does  not  contain  policies 
with  Federalism  implications  sufficient 
to  warrant  preparation  of  a  Federalism 
assessment  under  Executive  Order 
12612. 

4.  Because  a  notice  of  proposed 
rulemaking  and  an  opportunity  for 
public  comment  are  not  required  to  be 
given  for  this  rule  by  section  553  of  the 
Administrative  Procedure  Act  (5  U.S.C. 
553)  or  by  any  other  law,  under  section 
3(a)  of  the  Regulatory  Flexibility  Act  (5 
U.S.C.  603(a)  and  604(a))  no  initial  or 
final  Regulatory  Flexibility  Analysis  has 
to  be  or  will  be  prepared. 

5.  The  provisions  of  the 
Administrative  Procedure  Act,  5  U.S.C. 
553,  requiring  notice  of  proposed 
rulemaking,  the  opportunity  for  public 
participation,  and  a  delay  in  effective 
date,  are  inapplicable  because  this 
regulation  involves  a  military  and 
foreign  affairs  function  of  the  United 
States.  Section  13(b)  of  the  EAA  does 
not  require  that  this  rule  be  published 
in  proposed  form  because  this  rule  does 
not  impose  a  new  control.  Further,  this 
rule  does  not  impose  a  new  control.  No 
other  law  requires  that  a  notice  of 
proposed  rulemaking  and  an 
opportunity  for  public  comment  be 
given  for  this  rule. 

Accordingly,  it  is  issued  in  final  form. 
However,  comments  from  the  public  are 
always  welcome.  Comments  should  be 
submitted  to  Patricia  Muldonian,  Office 
of  Technology  and  Policy  Analysis. 
Bureau  of  Export  Administration, 
Department  of  Commerce,  P.O.  Box  273, 
Washington,  DC  20044. 
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List  of  Subjects 

15  CFR  Parts  771  and  775 

Exports,  Reporting  and  recordJceeping 
requirements. 

15  CFR  Part  785 

Communist  countries.  Exports. 

Accordingly,  parts  771,  775,  and  785 
of  the  Export  Administration 
Regulations  are  amended  as  follows: 

1.  The  authority  citation  for  15  CFR 
part  771  continues  to  read  as  follows: 

Authority:  Pub.  L  90-351.  82  Slat.  197  (18 
IJ.S.C  2510  et  seq).  as  amtrndwi;  sec.  101. 
Pub.  L  93-153,  87  Stat  576  (30  U.S.C  185). 
as  amended;  sec.  103.  Pub  L.  94-163.  89 
Stat.  877  (42  U.S.C  6212).  as  amended;  sees. 
201  and  201(1  l)(e).  Pub.  L  94  258,  90  Stat 
309  (10  U.S.C  7420  and  7430(e)).  as 
amended:  Pub.  L  9.'>-223.  91  Stat.  1626  (50 
U.S.C  1701  et  seq):  Pub.  L  95-242,  92  Stat. 
120  (22  U.S.C  3201  et  seq.  and  42  U.S.C 
2139a);  sec.  208.  Pub.  L  95-372.  92  Stat.  668 
(43  U.S.C  1354);  Pub.  L  96-72,  93  Stat.  503 
(50  U.S.C  app.  2401  et  seq.).  as  amended 
(extended  by  Pub.  L.  103-10, 107  Stat.  40); 
sec.  125,  Pub.  L  9^-64.  99  Stat.  156  (46 
U.S.C  466c);  E.O.  1 1912  of  April  13,  1976  (41 
FR  15825.  April  15.  1976);  E  O.  12002  of  |uly 
7,  1977  (42  FR  35623,  July  7.  1977),  as 
amended;  E.O.  12058  of  May  11, 1978  (43  FR 
20947.  May  16.  1978);  E.O.  12214  of  May  2, 
1980  (45  FR  29783,  May  6,  1980);  E.O.  12730 
of  September  30, 1990  (55  FR  40373,  October 
2, 1990),  as  contmued  by  Notice  of 
September  25. 1992  (57  Fit  44649,  September 
28. 1992),  and  E.O.  12735  of  November  16, 
1990  (55  FR  48587,  November  20.  1990),  as 
continued  by  Notic&of  November  11,  1992 
(57  FR  53979,  November  13,  1992). 

2.  The  authority  citations  for  15  CFR 
parts  775  and  785  continue  to  read  as 
follows: 

Autfiority:  Pub.  L  90-351,  82  Stat.  197  (18 
U.S.C  2510  et  seq.).  as  amended;  Pub.  L.  95- 
223.  91  StaL  1626  (50  U.S.C  1701  et  seq): 
Pub.  L.  95-242,  92  Stat  120  (22  U.S.C  3201 
et  seq.  and  42  U.S.C  2139a);  Pub.  L  96-72. 
93  Stat.  503  (50  U.S.C  app.  2401  et  seq).  as 
amended  (extended  by  Pub.  L.  103-10, 107 
Stat  40);  E.O.  12002  of  July  7.  1977  (42  FR 
35623,  July  7, 1977),  as  amende*!;  E.O.  12058 
of  May  11, 1978  (43  FR  20947,  May  16,  1978); 
E.O.  12214  of  May  2.  1980  (45  FR  29783.  May 
6. 1980):  E.O.  12730  of  September  30,  1990 
(55  FR  40373,  October  2,  1990).  as  continued 
by  Notice  of  September  25. 1992  (57  FR 
44649.  September  28. 1992);  and  E.O.  12735 
of  November  16. 1990  (55  FR  48587. 
November  20. 1990).  as  continued  by  Notice 
of  November  11. 1992  (57  FR  53979, 
November  13. 1992). 

PART  771— {AMENDEDl 

3.  Section  771.3  is  revised  to  read  as 
follows: 

§  77U    Qeneral  license  G-DEST; 
shipments  of  commodities  to  destinations 
not  requiring  a  validated  license. 

A  general  license  designated  G-DEST 
is  established,  subject  to  the  provisions 


of  this  section  771.3.  authorizing  the 
export  of  any  commodity  listed  on  the 
Commerce  Control  List  to  any 
destination  for  which  a  validated 
license  is  not  required  by  the 
information  set  forth  in  the  paragraph 
titled  "Validated  License  Required".  A 
validated  ex|x>rt  license  is  required  and 
General  License  G-DEST  is  not 
available  for  a  proposed  export  if  the 
"Validated  License  Required"  paragraph 
lists  any  of  the  following:  the  country  of 
destination:  an  entity  in  a  country  of 
destination:  the  letter  symbol  for  the 
country  group  that  includes  the 
destination:  or  a  supplementary  list  of 
countries  that  includes  the  destination 
Shipments  under  General  License  G- 
DEST  are  subject  to  the  prohibitions 
contained  in  §  771.2(c). 

PART  775— {AMENDED] 

4.  Section  775.6  is  amended  by 
removing  paragraph  (c)(2)  and 
redesignating  paragraphs  (c)(3)  and 
(c)(4)  as  paragraphs  (c)(2)  and  (c)(3) 
respectively  and  revising  them,  and  by 
adding  a  new  paragraph  (d)  to  read  as 
follows: 

§ 775.6    People's  ReputHIc  of  China  End- 
User  Certmcats. 


(c)  •  •   • 

(2)  The  commodity  to  be  exported 
(i.e.,  replacement  parts  or  sub- 
assemblies, not  tools  of  trade  or  test 
instruments)  is  for  servicing  previously 
exported  equipment  and  is  valued  at 
$75,000  or  less;  or 

(3)  The  Chinese  do  not  issue  an  End- 
Use  Certificate  because  the  end-user  is 
not  a  Chinese  entity. 

(d)  Exemptions  for  temporary  export. 
License  applications  for  temporary 
export,  e.g.,  exhibition,  demonstration, 
etc.,  in  the  People's  Republic  of  China 
must  be  filed  in  accordance  with  the 
procedures  outlined  in  section  772.8(c) 
of  this  subchapter,  no  supporting 
documentation  is  required. 

PART  785-{AMENDED] 

5.  Section  785.6  is  amended  by 
revising  paragraph  (b)  to  read  as  follows: 

§78S.6    Canada 


(b)  The  Commerce  Control  List 
Indicates  that  a  validated  license  is 
required  for  export  to  Canada. 
Shipments  of  certain  non-naval  reserve 
petroleum  commodities  may  be 
exported  to  Canada  under  General 
License  G-NNR  provided  the  criteria  set 
forth  under  §  771.16  (a)  and  (b)  of  this 
subchapter  are  met. 


Dated:  August  30. 1993. 
UinS-Bsird. 

Acting  Assistant  Secretary  for  Export 

Administration. 

|FR  Doc.  93-21634  Filed  9-3-93:  8:45  ami 

BCUNO  cooc  36i*-or-» 

1 5  CFR  Part  770, 771. 774,  775,  776, 
779,  and  785 

[Docket  No.  930780-31 8(q 

Revisions  to  the  Export  Administration 
Regulations:  New  (General  License  for 
Vietnam;  Name  Change  to  Reflect  the 
Creation  of  the  Czech  Republic  and  the 
Slovak  Republic 

AGENCY:  Bureau  of  Export 
Administration,  Commerce. 
ACTION:  Final  rule. 

SUMMARY:  The  Bureau  of  Export 
Administration  is  amending  the  Export 
Administration  Regulations  (EAR)  by 
revising  the  references  to 
"Czechoslovakia"  to  read  "Czech 
Republic"  and  "Slovak  Republic"  to 
reflect  Czechoslovakia's  separation  into 
two  coimtries,  which  was  effective 
January  1, 1993.  This  rule  also  amends 
the  EAR  by  establishing  a  new  General 
License  GVN  to  permit  certain  exports 
and  reexports  to  support  activities  in 
Vietnam  Ucensed  by  the  Department  of 
the  Treasury's  Office  of  Foreign  Assets 
Control,  related  to  obtaining  and 
preparing  to  f)erform  executory 
contracts  with  Vietnam  or  Vietnamese 
nationals. 

EFFECTIVE  DATE:  This  rule  is  effective 
September  7,  1993. 

FOR  FURTHER  INFORMATION  CONTACT:  Rod 
Joseph,  Office  of  Technology  and  Policy 
Analysis,  Bureau  of  Export 
Administration.  Telephone:  (202)  482- 
4171. 

SUPPLEMENTARY  INFORMATION: 

Background 

On  January  1, 1993.  Czechoslovakia 
separated  into  two  countries — the  Czech 
Republic  and  the  Slovak  Republic.  The 
Bureau  of  Eocport  Administration  (BXA) 
is  revising  all  references  to 
"Czechoslovakia"  in  the  Export 
Administration  Regulations  (EAR)  to 
correctly  reflect  the  names  of  the  new 
countries. 

On  December  30, 1992,  the 
Department  of  the  Treasury's  Office  of 
Foreign  Assets  Control  (OFAC) 
published  a  final  rule  authorizing 
persons  subject  to  U.S.  jurisdiction  to 
enter  into  contracts  witb  Vietnam  or 
Vietnamese  nationals  (57  FR  62230). 
The  performance  of  such  contracts  may 
not  begin  until  the  embargo  on  Vietnam 
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is  lifted  or  modified.  However,  OFAC 
may  issue  specific  licenses  authorizing 
commercial  and  financial  transactions 
necessary  to  obtain,  or  to  prepare  to 
perform,  contracts.  These  activities 
include  the  opening  of  offices  in 
Vietnam,  hiring  staff,  writing  and 
designing  plans,  carrying  out  feasibility 
studies  and  engineering  and  technical 
surveys,  and  trade  and  service 
transactions  related  to  the  foregoing. 

This  rule  creates  a  new  general 
license,  designated  GVN,  which  allows 
export  and  reexport  to  Vietnam  of 
eligible  items  required  by  parties  who 
have  been  licensed  by  the  Treasury 
Department  to  engage  in  activities 
necessary  to  obtain,  or  to  prepare  to 
perform,  contracts.  The  items  exported 
must  remain  under  the  effective  control 
of  the  parties  who  hold  licenses  under 
§  500.574  of  the  Foreign  Assets  Control 
Regulations  (31  CFR  500.574),  and  may 
not  be  transferred  to  any  other  party  in 
Vietnam  or  to  any  Vietnamese  entity  or 
national.  Only  items  listed  as  eligible  for 
General  License  GVN  may  be  exported, 
and  must  be  of  the  type  and  minimum 
quantity  required  to  perform  activities 
authorized  by  OFAC.  Any  other  items 
needed  to  perform  activities  authorized 
by  an  OFAC  license  will  continue  to 
require  a  validated  export  license  from 
the  Department  of  Commerce. 

This  rule  also  amends  the  Special 
Country  Policies  section  of  the  EAR  to 
authorize  the  issuance  of  individual 
validated  licenses  to  permit  the  export 
or  reexport  of  items  not  eligible  for 
General  License  GVN  needed  to  support 
activities  licensed  by  OFAC.  Those 
wishing  to  export  or  reexport  items  that 
are  not  eligible  for  General  License  GVN 
must  first  comply  with  the  licensing 
requirements  set  forth  in  31  CFR 
500.574.  License  applications  submitted 
to  the  Bureau  of  Export 
Administration's  OfGce  of  Export 
Licensing  should  include  a  copy  of  the 
OFAC  license  or  a  copy  of  the  license 
application  submitted  to  OFAC 

Rulemaking  Requirements 

1.  This  rule  is  consistent  with 
Executive  Orders  12291  and  12661. 

2.  This  rule  involves  collections  of 
information  subject  to  the  Paperwork 
Reduction  Act  of  1980  (44  U.S.C.  3501 
et  seq.).  These  collections  have  been 
approved  by  the  Office  of  Management 
and  Budget  under  control  numbers 
0694-0005,  0694-0008,  0694-0010, and 
1505-0096. 

3.  This  rule  does  not  contain  policies 
with  Federalism  implications  sufTicient 
to  warrant  preparation  of  a  Federalism 
assessment  under  Executive  Order 
12612. 


4.  Because  a  notice  of  proposed 
rulemaking  and  an  opportunity  for 
public  comment  are  not  required  to  be 
given  for  this  rule  by  section  553  of  the 
Administrative  Procedure  Act  (5  U.S.C 
553)  or  by  any  other  law,  under  section 
3(a)  of  the  Regulatorv  Flexibility  Act  (5 
U.S.C.  603(a)  and  6d3(b))  no  initial  or 
final  Regulatory  Flexibility  Analysis  has 
to  be  or  will  be  prepared.  *" 

5.  The  provisions  of  the 
Administrative  Procedure  Act  (5  U.S.C. 
553)  requiring  notice  of  proposed 
rulemaking,  the  opportunity  for  public 
participation,  and  a  delay  in  effective 
date,  are  inapplicable  because  this 
regulation  involves  a  military  and 
foreign  affairs  function  of  the  United 
States.  Section  13(b;  of  the  EAA  does 
not  require  that  this  rule  be  published 
in  proposed  form  because  this  rule  does 
not  impose  a  new  control.  Further,  no 
other  law  requir9S  that  a  notice  of 
proposed  rulemaking  and  an 
opportunity  for  public  comment  be 
given  for  this  rule. 

Therefore,  this  regulation  is  issued  in 
final  form.  Although  there  is  no  formal 
comment  period,  pvblic  comments  on 
this  regulation  are  welcome  on  a 
continuing  basis.  Comments  should  be 
submitted  to  Patricia  Muldonian,  Office 
of  Technology  aid  Policy  Analysis, 
Bureau  of  Export  Administration, 
Department  of  Comnrierce,  P.O.  Box  273, 
Washington,  DC  20044. 

List  of  Siib)ects 

15  CFR  Part  770 

Administrative  practice  and 
procedure,  Ex{>orts. 

15  CFR  Parts  77t.  774.  775,  and  776 

Exp>orts,  Reporting  and  recordkeeping 
requirements. 

15  CFR  Part  779 

Computer  tecl  noogy.  Export, 
Reporting  and  recordkeeping 
requirements.  Science  and  technology. 

15  CFR  Part  785 

Exports. 

Accordingly,  parts  770,  771,  774,  775, 
776,  779,  and  785  o'  the  Export 
Administration  Regulations  (15  CFR 
parts  730-799)  are  emended  as  follows: 

1.  The  authority  citations  for  15  CFR 
parts  770,  771,  and  774  continue  to  read 
as  follows: 

Authority:  Pub.  L  90-351,  82  Stat.  197  (18 
U.S.C  2510  et  seq.],  as  aniended;  sec.  101, 
Pub.  L.  93-153.  87  Stat.  576  (30  U.S.C  185), 
as  amended:  sec  103.  Pub.  L.  94-163,  89 
Stat.  877  (42  U.S.C.  6212).  as  amended;  sees. 
201  and  201(ll}(e),  Pub.  L  94-258,  90  Stat. 
309  (10  U.S.C  7420  and  7430(e)}.  as 
amended;  Pub.  L  95-223.  91  Stat.  1626  (50 
U.S.C  1701  et  seq.);  Pub.  L  95-242.  92  Stat. 


120  (22  U.S.C  3201  et  seq.  and  42  U.S.C 
2139a);  sec.  208,  Pub.  L.  95-372,  92  Stat.  668 
(43  U.S.C  1354);  Pub.  L  96-72.  93  Stat.  503 
(50  U.S  C.  App.  2401  et  seq).  as  amended 
(extended  by  Pub.  L  103-10,  107  Stat.  40); 
sec.  125,  Pub.  L  99-64.  99  Stat.  156  (46 
U.S.C  466c);  E.O.  11912  of  April  13.  1976  (41 
FR  15825,  April  15.  1976);  E.O.  12002  of  )uly 
7.  1977  (42  FR  35623,  July  7,  1977),  as 
amended:  E.O.  1 2058  of  May  1 1 . 1 978  (43  FR 
20947.  May  16, 1978);  E.O.  12214  of  May  2, 
1980  (45  FR  29783,  May  6, 1980);  E.O.  12730 
of  September  30,  1990  (55  FR  40373.  October 
2, 1990).  as  continued  by  Notice  of 
September  25, 1992  (57  FR  44649,  September 
28. 1992);  and  E.O.  12735  of  November  16. 
1990  (55  FR  48587.  November  20, 1990).  as 
continued  by  Notice  of  November  1 1 ,  1992 
(57  FR  53979.  November  13. 1992). 

2.  The  authority  citations  for  15  CFR 
parts  775,  779  and  785  continue  to  read 
as  follows: 

Authority:  Pub.  L  90-351,  82  Stat.  197  (18 
U.S.C  2510  et  seq),  as  amended;  Pub.  L  95- 
223.  91  Stat.  1626  (50  U.S.C  1701  et  seq.]. 
Pub.  L  9S-242.  92  Stat.  120  (22  U.S.C  3201 
et  seq.  and  42  U.S.C  2139a);  Pub.  L  9&-72, 
93  Stat.  503  (50  U.S.C  App.  2401  et  seq).  as 
amended  (extended  by  Pub.  L  103-10. 107 
Stat.  40);  E.O.  12002  of  July  7. 1977  (42  FR 
35623,  July  7.  1977).  as  amended;  E.O.  12058 
of  May  11. 1978  (43  FR  20947.  May  16,  1978); 
E.O.  12214  of  May  2,  1980  (45  FR  29783.  May 
6, 1980);  E.O.  12730  of  September  30,  1990 
(55  FR  40373.  October  2, 1990),  as  continued 
by  Notice  of  September  25, 1992  (57  FR 
44649.  September  28, 1992);  and  E.O.  12735 
of  November  16. 1990  (55  FR  48587. 
November  20, 1990).  as  continued  by  Notice 
of  November  11. 1992  (57  FR  53979, 
Novembers,  1992). 

3.  The  authority  citation  for  15  CFR 
part  776  continues  to  read  as  follows: 

Authority:  Pub.  L  90-351,  82  Stat.  197  (18 
U.S.C  2510  et  seq],  as  amended;  Pub.  L.  95- 
223.  91  Stat.  1626  (50  U.S.C  1701  et  seq); 
Pub.  L.  95-242,  92  Stat.  120  (22  U.S.C  3201 
et  seq.  and  42  U.S.C  2139a);  Pub.  L.  96-72, 
93  Stat.  503  (50  U.S.C  App.  2401  et  seq).  as 
amended  (extended  by  Pub.  L,.  103-10, 107 
Stat.  40);  sec  125,  Pub.  L.  99-64.  99  Stat.  156 
(46  U.S.C  466c);  E.0. 12002  of  July  7, 1977 
(42  FR  35623.  July  7. 1977),  as  amended;  E.O. 
12058  of  May  11. 1978  (43  FR  20947.  May 
16, 1978);  E.O.  12214  of  May  2. 1980  (45  FR 
29783.  May  6. 1980);  E.O.  12730  of 
September  30. 1990  (55  FR  40373,  October  2. 
1990),  as  continued  by  Notice  of  September 
25, 1992  (57  FR  44649.  September  28,  1992); 
and  E.O.  12735  of  November  16, 1990  (55  FR 
48587,  November  20, 1990),  as  continued  by 
Notice  of  November  11, 1992  (57  FR  53979. 
November  13. 1992). 

PART  770— [AIMENDED] 

4.  Supplement  No.  1  to  part  770  is 
amended  by  revising  the  text  under  the 
heading  "Country  Group  W"  to  read  as 
follows: 

Supplement  No.  1— Otuntry  Groups 


Country  Group  W 


47054     Federal  Register  /  Vol.  58.  No.  171  /  Tuesday.  September  7.  1993  /  Rules  and  Regulations 


Czech  Republic 

Poland 

Slovak  Republic 


PART  771— {AMENDED] 

5.  A  new  §  771.28  is  added  to  read  as 
follows: 

§771^8    General  License  GVN:  Sttlpments 
to  Vietnam  in  support  of  executory 
contracts. 

(a)  Scope.  A  general  license  GVN  is 
established,  subject  to  the  provisions  of 
this  §771.28.  authorizing  parties  who 
hold  a  license  from  the  Department  of 
the  Treasury's  Office  of  Foreign  Assets 
Control  (OF AC)  under  31  CFR  500.574, 
to  export  eligible  items  of  the  type  and 
minimum  quantity  required  to  engage  in 
activities  covered  by  the  Treasury 
license.  OFAC  issues  specific  licenses 
on  a  case-by-case  basis  authorizing 
activities  necessary  to  obtain,  or  to 
prepare  to  perform,  contracts  in 
Vietnam. 

fb)  Eligible  items.  The  items  eligible 
for  export  under  this  general  license  are 
limited  to  those  described  under  ECCNs 
on  the  CCL  that  have  a  final  character 
of  F.  G.  H.  or  I.  except  ECCNs  2B85F. 
2B91F.  2B92F.  2B93F.  2B94F.  3B91F. 
3D91F. 3E91F.  5E91F.  5E92F.  5E93F, 
5E94F.  5E95F.6A90F.  7A94F.  7B94F, 
7D94F.  7E94F.  8E92F.  8E93F.  9A91F. 
9A94F.  9D91F,  9E90F.  and  9E91F. 

(c)  Special  conditions.  (1)  To  use  this 
general  license,  an  exporter  must  have 
a  license  issued  by  the  Office  of  Foreign 
Assets  Control.  Department  of  the 
Treasury,  under  31  CFR  500.574; 

(2)  Items  shipped  must  be  the 
minimum  quantities  and  types 
reasonably  required  to  engage  in  OFAC- 
authorized  activities,  e.g..  to  furnish  and 
equip  offices,  write  and  design  plans,  or 
carry  out  feasibility  studies  and 
engineering  or  technical  surveys;  and 

(3)  All  items  must  be  retained  under 
the  effective  control  of  the  exporting 
party,  and  may  not  be  sold  or  otherwise 
retransferred  within  Vietnam  or  to  any 
Vietnamese  entity  or  national. 


(d)  Reporting  and  Recordkeeping. 
Records  of  shipments  made  under  this 
general  license  must  be  kept  in 
accordance  with  §  787.13  of  this 
subchapter. 

PART  774— {AMENDED] 

$774^    [Amended] 

6.  Section  774.2  is  amended  by 
revising  the  phrase  "GUS  or 
BAGGAGE"  is  paragraph  {a)(l)  to  read 
"GUS.  GVN,  or  BAGGAGE". 

PART  775— {AMENDED] 

S  775.1    [Amended] 

7.  In  §  775.1,  in  the  table  in  paragraph 
(b).  revise  the  words  "Czechoslovakia 
Hungary,  or  Poland"  in  the  second 
column  for  entry  6  to  read  "Czech 
Republic.  Hungary.  Poland,  or  Slovak 
Republic"  and  revise  the  words 
"Czechoslovakia,  Hungary,  or  Poland" 
in  footnote  1  to  the  table  to  read  "Czech 
Republic.  Hungary.  Poland,  or  Slovak 
Republic". 

§775.2    [Amended] 

8.  Section  775.2  is  amended  by 
revising  the  phrase  "Polish,  Hungarian, 
or  Czechoslovak"  in  paragraph  (b)(1)  to 
read  "Czech  Republic,  Hungarian, 
Polish,  or  Slovaik  Republic". 

9.  Section  775.8  is  amended  by 
revising  the  heading,  paragraph  (a), 
paragraph  (b)(2).  and  the  first  sentence 
of  paragraph  (d)  to  read  as  follows: 

§  775.8    Czech,  Hungarian,  Polish,  or 
Slovak  Import  Certificate. 

(a)  Requirements.  License 
applications  to  export  or  reexport  items 
identified  by  the  code  letter  "A"  on  the 
Commerce  Control  List  to  the  Czech 
Republic,  Hungary.  Poland,  or  the 
Slovak  Republic  must  be  accompanied 
by  the  original  Import  Certificate  issued 
by  the  appropriate  ministry  listed  in 
Supplement  No.  1  of  this  part  775. 
These  ministries  certify  that  all  items 
described  in  the  Import  Certificate  are 
for  use  only  as  authorized  and  will  not 


be  reexported  to  a  third  country  without 
prior  authorization. 

(b)*  •  * 

(2)  Temporary  export.  An  Import 
Certificate  need  not  be  submitted  to 
support  a  license  application  to  export 
commodities  or  software  for  temporary 
exhibition,  demonstration,  or  testing 
purposes  in  the  Czech  Republic, 
Hungary,  Poland,  or  the  Slovak 
Republic. 

(d)  Delivery  Verification.  The  Office  of 
Export  Licensing  will,  on  a  selective 
basis,  require  Delivery  Verification 
documents  for  shipments  to  the  Czech 
Republic,  Hungary,  Poland,  and  the 
Slovak  Republic  that  are  subject  to  the 
Import  Certificate  procedure.  •  •   * 

§775.10    [Amended] 

10.  Section  775.10  is  amended: 

a.  By  revising  the  phrase  "Polish. 
Hungarian,  or  Czechoslovak  Import     \ 
Certificates"  in  the  introductory  text 
and  in  paragraph  (a)  to  read  "Czech, 
Hungarian,  Polish,  or  Slovak  Import 
Certificates"; 

b.  By  revising  the  phrase  "Polish, 
Hungarian,  or  Czechoslovak  Import 
Certificate"  in  paragraph  (b)(2)  heading 
and  introductory  text,  paragraph  (c), 
paragraph  (e),  paragraph  (f)(1) 
introductory  text,  paragraph  (f)(2)(i) 
introductory  text,  and  paragraph  (g)(1) 
introductory  text,  to  read  "Czech, 
Hungarian,  Polish,  or  Slovak  Import 
Certificate";  and 

c.  By  revising  the  phrase  "or  Indian 
Import  Certificate  number"  in  the 
second  certification  in  paragraph 
(f)(2)(ii)(A)  to  read  "Indian  Import 
Certificate,  or  Czech,  Hungarian,  Polish, 
or  Slovak  Import  Certificate  number". 

11.  Supplement  No.  1  to  part  775  is 
amended: 

a.  By  revising  the  term 
"Czechoslovakia"  to  read  "Czech 
Republic";  and 

b.  By  adding  a  new  entry  for  "Slovak 
Republic"  immediately  after  the  entry 
for  "Singapore",  to  read  as  follows: 


Suppi^MENT  No.  1  .—Authorities  Administering  Import  Certificate/Delivery  Verification  System  in  Foreign 

Countries  ' 


Country 


IC/DV  authorities 


System  administered  > 


Slovak  Reput]lic 


Ministry  of  Foreign  Affairs,  Ucensirtg-Registration  Department.  Spilaiska  8,  813  15    iC 

Bratislava,  Slovak  Republic. 
Central  Customs  Administratkin.  Bratislava,  Stovak  Republic  DV 
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Supplement  ^4o.  i  .—Authorities  Administering  Import  Certificate/Delivery  Verification  System  in  Foreign 

Countries  ^--Continued 


Country 


IC/0\'  authofities 


System  adrmnrstered  ^ 


'  Facsimiles  ot  Import  Certificates  and  Delivefy  Verifications  issued  t-y  each  of  tfiese  countries  may  be  inspected  at  ttie  Bureau  of  Export 
AdministratKwi  Western  Regional  Office,  3300  Irvine  Avenue,  suite  c45  Newport  Beacfi,  California  92660-3198  or  at  any  U.S.  Department  of 
Commerce  Dtstnct  Office  (see  listing  in  Commerce  Office  Addresses  S9CtKX>  of  these  regulations)  or  at  the  Office  of  Export  Licensing,  room 
1099D,  U.S.  Department  of  Commerce,  14th  Street  and  Pennsylvania  Avenue.  NW  ,  Washington,  DC  20230. 

2 IC — Import  Certificate  ancVor  DV— Delivery  Verification. 


PART  776— {AMENDED] 

12.  Section  776.11  is  amended  by 
revising  paragraph  (f)(6)(i)(D)  and 
paragraph  (f)(6)(ii)(A)  to  read  as  follows: 

§776.11    Supercomputors. 


(0*   *   *    * 
(6)*   *   * 

(i)*  *  * 

(D)  Czech  Republic,  Hungarian, 
Polish,  or  Slovak  Republic  Import 
Certificates — see  §  775.8(a)  of  this 
subchapter. 

(ii)*   •  ' 

(A)  Czech  Republic,  Hungary,  Poland, 
and  Slovak  Republic.  Reproduced 
copies  of  the  Czech,  Hungarian,  Polish, 
and  Slovak  Import  Certificates; 


PART  779— {AMENDED] 

13.  Section  779.4  is  amended  by 
revising  paragraph  (0(l)(i)  to  read  as 
follows: 

$779.4    Gerteral  license  GTDR:  Technical 
data  under  restriction. 


(0*  *  * 

(i)  Reexport,  directly  or  indirectly,  to 
Country  Group  Q,  S,  W,»o  Y,  or  Z,  or  the 
People's  Republic  of  China  any 
technical  data  relating  to  commodities 
controlled  to  Country  Group  W  as 
described  in  the  paragraph  titled 
"Validated  License  Required"  of  any 
entry  of  the  Commerce  Control  List; 


'oEffeclive  April  2fr,  1971,  Country  Group  W  no 
longer  included  Romania.  Assurances  executed 
prior  to  April  28, 1971.  thai  refer  to  Country  Group 
W  continue  to  apply  to  Romania  as  well  as  Poland. 
Effective  April  25. 1991.  Czechoslovakia  was  added 
to  Country  Group  W.  Assurances  executed  on  or 
after  April  25,  1991.  that  refer  to  Country  Group  W 
apply  to  Czechoslovakia  as  well  as  Poland.  On  May 
8, 1992.  Hungary  was  removed  from  Country  Group 
W.  Assurances  are  no  longer  applicable  to  Hungary. 
On  lanuary  1. 1993,  Czechoslovakia  became  two 
separate  countries  called  the  Czech  Republic  and 
the  Slovak  Republic  Assurances  executed  prior  to 
lanuary  1,  1993,  that  refer  to  Czechoslovakia 
continue  to  apply  to  the  Czech  Republic  and  the 
Slovak  Republic 


§779.5    [Amendwll 

14.  Section  779  5  is  amended  by 
revising  the  phrase  'Poland.  Hungary, 
and  Czechoslovakia, '  in  paragraph 
(a)(3)  to  read  "the  Czech  Republic, 
Hungary,  Poland,  and  the  Slovak 
Republic". 

PART  785— {AME  NEED] 

15.  Section  785  1  is  amended  by 
revising  paragrap  i  (f )  to  read  as  follows: 

§785.1    Country  g-ouoZr^  North  Korea, 
Vietnam,  and  Cutw 

(a)  As  authorized  by  section  6  of  the 
Export  Administiatinn  Act  of  1979  and 
by  the  Trading  w  th  he  Enemy  Act  of 
1917  as  amended  by  Public  Law  95-223, 
a  validated  license  ir  required  for 
foreign  policy  pu  -poses  for  the  export 
and  reexport  of  v  rtually  all  U.S.-origin 
commodities  and  technical  data  to 
destinations  in  Oiurtry  Group  Z. 

(1)  The  general  po  icy  is  to  deny  all 
applications  or  requests  to  export  or 
reexport  U.S.-orij  jn  commodities  and 
technical  data  to  destinations  in 
Country  Group  Z  E>  ceptions  are 
contained  in  parts  7"1  and  779  of  the 
EAR,  and  in  ECC  J  0A98  on  the 
Commerce  Contnil  1  st.  Other 
exceptions  to  the  general  poUcy  of 
denial  are  as  folic  >ws: 

(i)  Exports  to  Vietram  of  donations  to 
meet  basic  humai  nneds  by  non- 
governmental, ncn-f  rofit  organizations 
may  be  authorized  under  General 
License G-NGO,  js (escribed  in 
§  771.27  of  this  SI  ibciapter. 

(ii)  Exports  to  ^  'ietnam  of  donations  to 
meet  basic  humai  n«  eds  that  do  not 
qualify  for  general  lii:»nse  G-NGO  may 
be  authorized  under  a  Humanitarian 
License,  as  descrbec  in  §  773.5  of  this 
subchapter.  Such  ex]iorts  may  also  be 
authorized  for  sii  gle  transactions  under 
an  individual  validated  license. 

(iii)  Exports  of  :on^mercially-supplied 
goods  to  meet  ba.^ic  human  needs  may 
be  authorized  un  ier  in  individual 
validated  license  on  i  case-by-case  basis 
for  destinations  in  North  Korea  and 
Vietnam.  The  types  ( f  commodities  that 
may  be  supplied  :on  mercially  to  meet 


<  See  Supplement  No.  1  'o  part  770  for  listing  of 
Country  Groups. 


basic  human  needs  are  the  same  as 
those  types  of  commodities  described  in 
Supplement  No.  7  to  Part  773,  but  are 
not  restricted  solely  to  small  scale 
projects  at  the  local  level. 

(2)  The  Department  of  the  Treasury's 
Office  of  Foreign  Assets  Control 
(OFAC),  under  31  CFR  500.574, 
authorizes  persons  subject  to  U.S. 
jurisdiction  to  engage  in  activities 
related  to  obtaining  and  preparing  to 
perform  executory  contracts  with 
Vietnam  or  Vietnamese  nationals.  Such 
activities  include  opening  offices  in 
Vietnam,  hiring  staff,  writing  and 
designing  plans,  carrying  out 
preliminary  feasibility  studies  and 
engineering  and  technical  surveys,  and 
import,  export,  and  service  transactions 
incident  to  these  activities. 

(i)  Exports  and  reexports  to  Vietnam 
of  certain  items  required  for  activities 
licensed  under  31  CFR  500.574  may  be 
made  under  General  License  GVN,  as 
described  in  §  771.28  of  this  subchapter. 

(ii)  Parties  wishing  to  export  or 
reexport  items  not  eligible  for  General 
License  GVN  that  are  needed  to  support 
OFAC-authorized  activities  must  obtain 
an  individual  validated  license  &om  the 
Office  of  Export  Licensing  (OEL). 
License  applications  submitted  to  OEL 
must  include  a  copy  of  the  OFAC 
license  or  a  copy  of  the  license 
application  submitted  to  OFAC. 
Applications  for  licenses  should 
describe  the  items  to  be  exported  or 
reexported  and  explain  how  they  will  be 
used  in  the  authorized  activity. 
Applications  to  export  or  reexport  items 
in  support  of  OFAC-authorized 
activities  will  be  considered  on  a  case- 
by-case  basis  to  determine  whether  such 
shipments  are  consistent  with  the 
objectives  of  a  specific  export  control 
program  as  set  forth  in  the  Exf)ort 
Administration  Regulations. 


§785.2    [Amended] 

16.  Section  785.2  is  amended: 
a.  By  revising  the  phrase 
"Czechoslovakia,  Estonia,  Latvia, 
Lithuania,  Mongolian  People's 
Republic,  Poland,  and  Romania"  in 
paragraph  (a)(1)  to  read  "the  Czech 


f 
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Republic.  Estonia.  Latvia.  Lithuania. 
Mongolia.  Poland.  Romania,  and  the 
Slovak  Republic": 

b.  By  revising  the  first  reference  to  the 
phrase  "Czechoslovakia  and  Poland"  in 
paragraph  (c)  to  read  "the  Czech 
Republic.  Poland,  and  the  Slovak 
Republic";  and 

c.  By  revising  the  phrase  the  second 
reference  to  the  phrase  "Czechoslovakia 
and  Poland"  in  paragraph  (c)  to  read 
"destinations  in  Country  Croup  W". 

Dated:  August  30.  1993. 
Iain  S.  Baird, 

Acting  Assistant  Secretary  for  Export 
Administration. 

jFR  Doc.  93-21635  Filed  9-3-93.  8:45  ami 
Bn-UNO  cooc  Mie-OT-P 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Food  and  Drug  Administration 

21  CFR  Parts  510  and  558 

Animal  Drugs,  Feeds,  and  Related 
Products;  Change  of  Sponsor 

AGENCY:  Food  and  Drug  Administration. 
HHS. 

ACTION:  Final  rule. 

SUMIIARY:  The  Food  and  Drug 
Administration  (FDA)  is  amending  the 
animal  drug  regulations  to  reflect  a 
change  of  sponsor  for  nine  new  animal 


drug  applications  (NADA's)  from  A.  H. 
Robins  Co..  to  Agri-Bio  Corp. 

EFFECTIVE  DATE:  September  7.  1993. 

FOR  FURTHER  INFORMATION  CONTACT: 
Benjamin  Puyol.  Center  for  Veterinary 
Medicine  (HFV-130).  Food  and  Drug 
Administration,  7500  Slandish  PI., 
Rockville,  MD  20855,  301-594-1646. 

SUPPlfMENTARY  INFORMATION:  A.  H. 
Robins  Co.,  1407  Cummings  Dr.,  P.O. 
Box  26609.  Richmond,  VA  23261-6609, 
has  informed  FDA  that  it  has  transferred 
ownership  of,  and  all  rights  and 
interests  in,  the  following  approved 
NADAs  to  Agri-Bio  Corp.,  P.O.  Box  897. 
Gainesville,  GA  30503: 


NAOA  Nunnber 

Ingrednnt 

Trade  t4ame 

12&-686  

132-447  

1 34-284  „ 

134-185  

135-746  „... 

135-321   - 

137-537  

Sabnomycin  

Salinomycin  ♦  Roxarsooe 

Salinomycin  +  Banfiber  mycins  

Salinomyan  *  Roxarsone/and  Barnber  mycins 

Salifx>mycin  +  Bac*&3Ctf>-M0  

Salinonrtydn  ■♦•  Roxarsone  ♦  Bacitiactn-MD  

Salinomycin  ♦  Ljncomycin 

Salinomycin  ♦  Roxarsone  -f  ZN  Bacitracin  

Salinomycin  ♦  Roxarsone  ♦  Lincomycin  

Bio-Cox 

Bio-Cox  ♦  3-Nitro 
Bto-Cox  ♦  Ftavomydn 
Bk)-Cox  *•  3-Nitro  ♦  Flavomyon 
Bto-Cox  ♦  BMO 
Bio-Cox  ♦  3-Nitro  ♦  BMD 
Bio-Cox  *  Lincomix 

137-536  _ 

140-581 

Bio-Cox  *  3-Nitro  *  Attuc 
Bio  ♦  3-Nrtro  ♦  Ltncorrax 

Accordingly.  FDA  is  amending  the 
regulations  in  21  CFR  510.600(c)(1)  and 
(c)(2),  558.95(b)(l)(xi)(b)  and 
(b)(l)(xii)(6)  and  558.550(3)  to  reflect  the 
change  of  sponsor. 

List  of  Subjects 

21  CFR  Part  510 

Administrative  practice  and 
procedure.  Animal  drugs.  Labeling, 
Reporting  and  recordkeeping 
requirements. 
21  CFR  Part  558 

Animal  dnigs.  Animal  feeds. 

Therefore,  under  the  Federal  Food, 
Drug,  and  Cosmetic  Act  and  under 
authority  delegated  to  the  Commissioner 
of  Food  and  Drugs  and  redelegated  to 
the  Center  for  Veterinary  Medicine.  21 
CFR  parts  510  and  558  are  amended  as 
follows: 

PART  510— NEW  ANIMAL  DRUGS 

1.  The  authority  citation  for  21  CFR 
part  510  continues  to  read  as  follows: 

Authority:  Sees.  201.  301.  501.  502,  503, 
512.  701.  721  of  the  Federal  Food.  Drug,  and 
Cosmetic  Act  (21  I'.S.C  321,  331,  351,  352. 
353.  360b.  371.379(e)). 

2.  Section  510.600  is  amended  in  the 
table  in  paragraph  (c)(1)  by 
alphabetically  adding  a  new  entry  for 
"Agri-Bio  Corp."  and  in  the  table  in 
paragraph  (c)(2)  by  numerically  adding 
a  new  entry  for  "042835"  to  read  as 
follows: 


§  51 0.600    Names,  addresses,  and  drug 
lat>«ler  codes  of  sponsors  of  approved 
applications. 

•         •         •         •         • 

(c)  *  •  • 
(I)*** 


Firm  name  and  address 


Dnjg 

Iat>e4er 

code 


Agn-Bio  Corp.,  P.O.  Box  897. 
Gamesvitle.  GA  30503  


042835 


(2)' 


Drug 

\abe\er 

code 


Fimnname  and  address 


042835     Agri-Bio  Corp.,  P.O.  Box  897, 
GainesvAe.  GA  30503 


PART  558— NEW  ANIMAL  DRUGS  FOR 
USE  IN  ANIMAL  FEEDS 

3.  The  authority  citation  for  21  CFR 
part  558  continues  to  read  as  follows: 

Authority:  Sees.  512.  701  of  the  Federal 
Food.  Drug,  and  Cosmetic  Act  (21  U.S.Q 
360b,  371). 

§568.95    [Amended] 

4.  Section  558.95  Bambermycins  is 
amended  in  paragraphs  (b)(l)(xi)(6)  and 


(b)(l)(xii)(h)  by  removing  the  number 
"000031"  and  adding  in  its  place 
"042835". 

§558.550    (Amended] 

5.  Section  558.550  Salinomycin  is 
amended  in  paragraph  (a)  by  removing 
the  number  "000031"  and  adding  in  its 
place  "042835". 

Dated:  August  30. 1993. 
Robert  C.  Livingston, 
Director.  Office  of  New  Animal  Drug 
Evvluation,  Center  for  Veterinary  Medicine. 
(PR  Doc.  93-21668  Filed  9-3-93;  8:45  ami 

BtLUNQ  CODE  4140-01-F 


DEPARTMENT  OF  HOUSING  AND 
URBAN  DEVELOPMENT 

Office  of  the  Secretary 

24  CFR  Part  66 

[Docket  No.  R-e(^1683;  FR-3386-F-011 
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Act  of  1992  by  amending  the  regulations 
on  lobbying  of  HUD  p>ersonneI  to 
exclude  from  coverage  a  State  or  local 
government,  or  the  officer  or  employee 
of  a  State  or  local  government  or 
housing  finance  agency  thereof  who  is 
engaged  in  the  official  business  of  the 
State  or  local  government. 
EFFECTIVE  DATE:  October  7, 1993. 
FOR  FURTHER  INFORMATION  CONTACT: 
Carry  Phillips,  Acting  Director,  Office  of 
Ethics,  room  2158,  Department  of 
Housing  and  Urban  Development,  451 
Seventh  Street  SW.,  Washington,  DC 
20419.  Telephone:  (202)  708-3815; 
TDD/Voice:  (202)  708-1112.  (These  are 
not  toll-free  numbers.) 

SUPPt.EMENTARY  INFORMATION: 

Background 

Section  1 12  of  the  Department  of 
Housing  and  Urban  Development 
Reform  Act  of  1989,  Public  Law?  101- 
235,  approved  December  15, 1989,  (the 
"Reform  Act"),  added  a  new  section  13 
to  the  Department  of  Housing  and  Urban 
Development  Act.  42  U.S.C.  3531,  et 
seq.  (the  "HUD  Act").  Section  13 
contains  two  principal  features.  The 
first  establishes  the  standards  under 
which: 

— Persons  that  make  expenditures  to 
influence  a  HUD  officer  or  employee 
in  the  award  of  financial  assistance  or 
the  taking  of  a  management  action  by 
the  Department  must  keep  records, 
and  report  to  HUD,  on  the 
expenditures;  and 
— Persons  that  are  engaged  to  influence 
a  HUD  officer  or  employee  in  the 
award  of  financial  assistance  or  the 
taking  of  a  management  action  by  the 
Department  must  register  with  HUD, 
and  report  to  HUD  on  their  lobbying 
activities. 
The  second  feature  imposes  limitations 
on  the  fees  that  may  be  paid  to 
consultants  who  are  engaged  to 
influence  the  award  or  allocation  of  the 
Department's  financial  assistance. 

A  notice  of  proposed  rulemaking  to 
implement  section  13  of  the  HUD  Act 
was  published  on  June  1, 1990,  at  55  FR 
22722.  The  notice  gave  the  public  60 
days  in  which  to  submit  comments,  and 
39  comments  were  received.  A  final  rule 
was  published  on  May  17, 1991,  at  56 
FR  22912.  establishing  the  section  13 
requirements  as  a  new  part  86  of  title  24 
of  the  Code  of  Federal  Regulations. 

Based  on  the  statutory  definition  of 
"person"  as  set  forth  in  the  Reform  Act. 
coverage  of  24  CFR  part  86  was 
established  through  the  definition  of 
"person"  at  24  CFR  86.15.  Under  24 
CFR  86.15.  "person"  means 

an  individual  (including  a  consultant, 
lobbyist,  or  lawyer);  corpxiration:  company; 


association;  authority  (inc  udingan  Indian 
Housing  Authority);  firm;  partnership; 
society;  State,  unit  of  general  local 
government,  or  other  governmental  entity 
(including  a  public  housirg  agency):  and  any 
other  organization  or  group  of  people.  The 
term  docs  not  include  an  Indian  tribe. 

Because  of  significant  public 
comments  received  on  the  proposed 
part  86  rule  from  municipal  and  State 
organizations,  the  Department 
acknowledged  the  burdens  associated 
with  subjecting  mayors  and  other  State 
and  local  government  officials  to  the 
requirements  of  24  CFR  part  86.  and 
therefore,  the  May  17. 1991  final  rule 
contains  an  exception  from  all  part  86 
requirements  for  the  following 
categories  of  State  and  local  government 
officials: 
— All  elected  officials  of  State  and  local 

government. 
— The  political  appointees  who  serve  on 
the  personal  staffs  of  State  and  local 
elected  officials,  such  as  Executive 
Assistants  and  Special  Assistants. 
— All  full-time,  appointed  officials — 
political  appointees  or  otherwise — of 
State  and  local  government  who  serve 
in  policy-level  positions.' 

This  Rule 

Section  926  of  the  Housing  and 
Community  Development  Act  of  1992, 
Public  Law  102-550,  approved  October 
28, 1992.  (the  "1952  Act"),  amended  the 
definition  of  "person"  in  section  13  of 
the  HUD  Act  to  exclude  from  coverage 

a  State  or  local  government,  or  the  officer  or 
employee  of  a  State  or  local  government  or 
housing  finance  agency  thereof  who  is 
engaged  in  the  official  business  of  the  State 
or  local  government. 

The  effect  of  this  amendment  is  to 
broaden  the  exclusion  'or  State  and 
local  government  officials  that  was 
contained  in  the  May  17, 1991  final 
rule.  Accordingly,  his  rule  amends  the 
definition  of  "person"  n  §86.15  to  set 
out  the  expanded  exception  and 
removes  §§86.20(f  and  86.25(0  which 
contained  the  mort  limited  exception 
that  existed  before  ".he  -992  Act.  An 
amendment  is  made  to  one  of  the 
examples  in  paragraph  IV.l  of  the 
appendix  A  (which  sets  out  the 
standards  to  be  used  to  determine  the 
intent  to  influence]  to  remove  the 
characterization  of  actions  taken  by  a 


<  These  individuals  inriude  Slate  and  local 
cabinet  ofndals,  Community  Development  and 
Housing  Directors,  and  Publir  Housing  Authority 
Directors.  To  qualify  for  he  exception,  the 
individual  must  occupy  i  pofition  that  is 
responsible  for  setting  pc  licy  'or  (he  organization, 
or  for  participating  in  th<  development  of  that 
policy  with  the  organization  head.  The  exception 
does  not  include  positioi  s  in  which  the  incumbents 
execute  policy  set  by  olh  !rs. 


State  official.  Amendments  are  also 
made  to  paragraph  VI.4.  of  the  appendix 
A  (which  sets  out  the  standards  to  be 
used  to  determine  the  types  of  activities  ' 
that  constitute  "influence"  subject  to 
part  86).  The  chart  included  in  the  final 
rule  as  appendix  B  is  also  amended  to 
reflect  the  broadened  exclusion  for  State 
and  local  government  officials. 

In  connection  with  the  broadened 
exclusion  for  State  and  local 
government  officials,  section  926  also 
removed  the  terms  "authority,"  "State," 
and  "local  government"  from  the 
statutory  definition  of  "person." 
Therefore,  the  definition  of  "person"  in 
the  May  17, 1991  final  rule,  as  codified 
at  24  CFR  86.15,  is  revised  to  delete 
those  references,  as  well  as  references  to 
"Indian  Housing  Authority"  and 
"public  housing  agency." 

Other  Matters 

7.  Environmental  Feview 

A  Finding  of  No  Significant  Impact 
with  resp>ect  to  the  environment  has 
been  made  in  accordance  with  HUD 
regulations  at  24  CFR  part  50,  which 
implement  section  102(2)(C)  of  the 
National  Environmental  Policy  Act  of 
1969.  The  Finding  of  No  Significant 
Impact  is  available  for  public  inspection 
between  7:30  a.m.  and  5:30  p.m. 
weekdays  in  the  Office  of  the  Rules 
Docket  Clerk,  Office  of  the  General 
Counsel,  Department  of  Housing  and 
Urban  Development,  room  10276,  451 
Seventh  Street  SW.,  Washington,  DC 
20410. 

2.  Regulatory  Impact  Analysis 

This  rule  does  not  constitute  a  "major 
rule"  as  that  is  defined  in  section  1(d) 
of  the  Executive  Order  on  Federal 
Regulations  issued  on  February  17, 
1981.  An  analysis  of  the  rule  indicates 
that  it  does  not  (1)  have  an  annual  effect 
on  the  economy  of  $100  million  or 
more;  (2)  cause  a  major  increase  in  costs 
or  prices  for  consumers,  individual 
industries,  Federal,  State,  or  local 
government  agencies,  or  geographic 
regions;  or  (3)  have  a  significant  adverse 
effect  on  competition,  employment 
investment,  productivity,  innovation,  or 
the  ability  of  the  United  States-based 
enterprises  to  compete  with  foreign- 
based  enterprises  in  domestic  or  export 
markets. 

3.  Fegulatory  Flexibility  Act 

The  Secretary,  in  accordance  with  the 
Regulatory  Flexibility  Act  (5  U.S.C. 
605(b)),  has  reviewed  this  rule  before 
publication  and  by  approving  it  certifies 
that  this  rule  does  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities.  This  rule 
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pertains  only  to  certain  State  and  local 
government  officials  and.  in  fact, 
reduces  the  registration,  record  keeping, 
and  reporting  burdens  for  this  very 
limited  group. 

4.  Executive  Order  12612.  Federalism 

The  General  Counsel,  as  the 
Designated  OfOcial  under  section  6(a)  of 
Executive  Order  12612.  Federalism,  has 
determined  that  this  rule  does  not 
preempt  a  State  law  or  involve  proposed 
legislation  that  would  have  that  impact, 
or  have  substantial  direct  effects  on  the 
States  (including  their  political 
subdivisions),  or  on  the  distribution  of 
power  and  responsibilities  among  the 
various  levels  of  government.  Inasmuch 
as  this  rule  relaxes  a  requirement 
regarding  lobbying  of  HLID  personnel  by 
State  or  local  government  officials  in 
certain  capacities,  the  implications  are 
positive  and  not  sufficiently  significant 
to  warrant  preparation  of  a  Federalism 
Assessment. 

5.  Executive  Order  12606,  the  Family 

The  General  Counsel,  as  the 
Designated  Official  under  Executive 
Order  12606,  the  Family,  has 
determined  that  this  rule  does  not  have 
potential  significant  impact  on  family 
formation,  maintenance,  and  general 
well-being.  It  only  imposes  record 
keeping,  disclosure,  and  registration 
requirements  on  those  seeking  to 
influence  the  Department's  decision 
making  process. 

6.  Semi-Annual  Agenda  of  Fegulations 

This  rule  was  listed  as  item  number 
1389  in  the  Department's  Semiannual 
Agenda  of  Regulations  published  on 
April  26.  1993  (58  FR  24382.  24397)  in 
accordance  with  Executive  Order  12291 
and  the  Regulatory  Flexibility  Act. 

7.  Catalog  of  Federal  Domestic 
Assistance 

There  are  no  Catalog  of  Federal 
Domestic  Assistance  Program  numbers 
assigned  to  this  rule. 

List  of  Sub)ects  in  24  CFR  Part  86 

Lobbying  (Government  agencies). 
Administrative  practice  and  procedure. 
Reporting  and  recordkeeping 
requirements. 

Accordingly,  the  Department  amends 
24  CFR  part  86  as  follows: 

PART  86— REQUIREMENTS 
GOVERNING  THE  LOBBYING  OF  HUD 
PERSONNEL— SECTION  112  OF  THE 
REFORM  ACT 

1.  The  authority  for  part  86  is  revised 
to  read  as  follows: 

Authority:  42  U.S.C.  3535(d)  and  3537(g). 


2.  The  definition  of  "person"  in 
section  86.15  is  revised  to  read  as 
follows: 

§M.15    Definttlons. 


Person  means  an  individual 
(including  a  consultant,  lobbyist,  or 
lawyer);  corporation;  company; 
association;  firm;  partnership;  society: 
and  any  other  organization  or  group  of 
people.  The  term  does  not  include  an 
Indian  tribe,  nor  does  it  include  a  State 
or  local  government,  or  the  officer  or 
employee  of  a  State  or  local  government 
or  housing  finance  agency  thereof  who 
is  engaged  in  the  official  business  of  the 
State  or  local  government. 


$86^    [AmeiK^edl 

3.  Section  86.20  is  amended  by 
removing  paragraph  (f),  redesignating 
paragraph  (g)  as  paragraph  (f),  and 
redesignating  paragraph  (1)  as  paragraph 

(g)- 

§86.25    [Amended] 

4.  Section  86.25  is  amended  by 
removing  paragraph  (f)  and 
redesignating  paragraphs  (g)  and  (h)  as 
(f)  and  (g),  respectively. 

5.  Paragraph  IV.  1.  of  appendix  A  is 
revised  to  read  as  follows: 

Appendix  A  to  Part  86 — Standards 
With  Regulatory  Effect 


IV.  Influencing  the  Decision  of  the 
Department  Through  Direct  Communication 
With  an  Officer  or  Employee  of  the 
Department 


1.  Intent  to  Influence 

General  rule 

"Influence"  is  to  be  given  the  broadest 
possible  reading.  It  includes  (but  is  nQt 
limited  to)  any  effort  to  affect  any  aspect, 
including  (but  not  limited  to)  the  outcome,  of 
the  award  of  any  nnancial  assistance  or  the 
taking  of  any  management  action  by  the 
Department. 

An  "intent  to  influence"  may  be  shown  in 
two  ways:  If  the  agreement  or  expenditure 
was  actually  intended  to  have  the  requisite 
influence  {actual  intent),  or  should 
reasonably  have  been  expected  to  have  the 
effect  of  having  the  requisite  influence 
[constructive  intent).  In  determining  an 
intent  to  influence,  the  Department  will  take 
into  account  all  the  circumstances  involved, 
including  (but  not  limited  to)  oral  and 
documentary  evidence,  and  the  actions  of  the 
parties  involved. 

The  expenditure  or  conununication  must 
be  designed  (actually  or  constructively)  to 
influence  the  officer  or  employee. 
Communications  of  another  nature  need  not 
be  reported,  even  if  they  are  made  during  an 
otherwise  covered  lobbying  venture. 


Note:  For  the  rule  test,  see  the  definitioo 
of  "influence"  in  §86.15  and  §§  86.20  and 
86.25.  generally. 

Examples 

— A  writes  a  check  to  B  pursuant  to  a  written 
contract  specifying  that  B  is  to  lobby  HUD. 
B  endorses  the  checL  The  cancelled  check 
and  the  contract  are  documentary  evidence 
of  an  intent  to  lobby  the  Department 
— A  makes  an  oral  promise  to  pay  B  to  lobby 
the  Department.  The  intent  to  lobby  may  be 
fistablished  by  all  the  circumstances 
involved,  including  the  actions  of  A  and  B 
and  the  record  of  any  payment  actually 
made. 
— A  pays  B  to  "look  into"  a  HUD 
management  action  involving  A.  B  makes 
a  communication  to  influence  the 
Department  on  A's  t)ehalf.  A  may  not  claim 
that  it  is  not  subject  to  Part  86.  since  it  did 
not  give  B  specific  directions  to  lobby  the 
Department.  A  reasonable  person  would 
conclude  that  A  in  £act  intended  B  to 
attempt  to  influence  the  Department 
— B  was  a  senior  HUD  official  over  10  years 
ago.  He  is  representing  A.  whose  funding 
application  is  pending  before  the 
IJepartment  B  personally  delivers  A's 
application  to  C.  the  HUD  official 
designated  to  receive  applications  for  the 
assistance  involved.  When  C  asks  B  for  his 
name,  B  also  mentions  his  title  while  at 
HUD. 

B's  reference  to  his  former  position  is  not 
covered.  Simple  reference  to  B's  former  title 
does  not  in  and  of  itself  invoke  part  86. 

Assume  further,  however,  that  after 
delivering  the  application,  B  stops  by  the 
office  of  D.  D  is  a  HUD  employee  in  the 
decision  making  process  for  the  assistance 
involved,  and  was  a  Special  Assistant  to  B 
while  ho  was  at  HUD. 

B  knows  that  D  has  an  official  role  in 
considering  A's  application.  Although  he 
hasn't  seen  D  since  he  left  HtJD.  B  considers 
it  advantageous  to  A's  cause  to  "press  the 
flesh"  with  D.  In  the  course  of  the 
conversation,  B  tells  D  that  he  is  representing 
an  application  in  the  funding  competition. 

B's  conduct  would  invoke  part  86.  Unlike 
his  remarks  to  C.  B's  approach  was  intended 
to  "cash  in"  on  an  old  relationship — and 
could  reasonably  have  been  expected  to  have 
that  result. 

— A  contacts  HUD  to  ask  when  final 
selections  will  be  made  on  A's  application 
for  a  grant  that  is  pending  txjforc  the 
Department.  A's  communication  with  HUD 
does  not  trigger  the  requirements  of  the 
rule  for  two  reasons:  Purely  informational 
inquiries  are  permitted;  and  coverage  does 
not  apply  to  a  person  that  attempts  to 
influence  the  Department  on  its  own 
liehalf,  without  being  retained  by  another 
person. 
— B.  a  law  firm  representing  a  mortgages  with 
an  FHA-instired  mortgage,  writes  to  HUD 
to  point  out  that  HUD  mistakenly  endorsed 
an  insurance  document  with  the  wrong 
section  of  the  National  Housing  Act.  This 
request  involves  a  purely  ministerial 
change  occasioned  by  a  HUD  mistake,  and 
is  not  covered  by  the  rule. 
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— If,  hovrevOT.  the  law  finn  alleges  that  the 
"mistake"  involved  an  erroneous 
interpretation  of  the  law.  the 
communication  would  be  covered.  Legal 
interpretations  involve  an  analysis  of  the 
facts  and  the  law  of  a  spveciRc  case,  and  do 
not  constitute  purely  ministerial  acts. 
Efforts  to  change  tha  interpretation  involve 
an  intent  to  influence. 

*         *         *         •         • 

6.  Paragraph  Vl.4.  of  Appendix  A  is  revised 
to  read  as  follows: 

Appendix  A  to  Part  86— Standards 
With  Regulatory  Effect 


VI.  Additional  Examples  (^Actions  Subject 
to  Part  86  'J 


4.  Officials  of  Stale  and  locxal  governirent 

— A  is  the  mayor  of  a  small  city.  He  asks  his 
special  assistant  and  his  director  of 
community  development  to  call  HUD 
officials  in  support  of  a  grant  application 


that  the  city  has  pcnd  ng  with  HUD.  The 
mayor  calls  the  Dcparment  as  well. 
The  tmyor,  the  special  as.'^istant,  and  the 
CD  director  are  not  cove-cd  by  part  66, 
Officers  or  employees  ol  a  S  ale  and  local 
government  who  are  engaged  in  the  official 
business  of  the  State  or  locai  government  are 
not  subject  to  the  rule. 
— A  is  the  mayor  of  a  small  city.  B  is  the 
elected  head  of  a  wate*  and  sewer  district 
within  the  city.  They  l>oth  contact  HUD  for 
a  specific  award  of  assistance. 
Neither  A  nor  B  is  suh  ect  to  the  rule.  The 
officer  or  employee  of  a  Slate  or  local 
government  who  is  enga  >ed  in  the  official 
business  of  the  State  or  1  xal  govemmeiil  is 
excluded  from  coverage. 
— B  is  county  executive.  A  is  the  county 
executive  of  a  neighboing  county.  A  pays 
B  a  small  stipend  to  lo  iby  HUD  on  behalf 
of  A's  application  for  z  grant  for  the 
county.  B  make  the  ap;iropriale  contacts. 
Only  B  is  subject  to  pa  -t  86.  The  exclusion 
for  State  and  local  officials  is  limited  to 
actions  taken  in  the  offic  al  business  of  the 
local  government  thai  tht  officials  serve. 


— A  is  a  private  supplier  of  equipment  who 
stands  to  gain  if  the  city  wins  a  HUD 
contract.  A  pays  B,  a  city  official  not 
connected  to  the  contract,  to  contact  HUD 
in  support  of  the  contract 
B  may  not  claim  the  exception  fur  State 

and  local  officials.  B  is  not  contacting  the 

Department  in  his  official  capacity  with  the 

city. 

— A  is  the  director  of  a  community 
development  agency.  A  asks  B.  an 
employee  with  line  responsibility  for 
administering  a  demonstration  program,  to 
contact  HUD  to  influence  a  grant  award  for 
the  pn^ram. 

A  and  B  are  not  covered  by  part  86. 
Officers  or  employee;S  of  a  State  and  local 
government  who  are  engaged  in  the  official 
business  of  the  State  or  local  government  are 
not  subject  to  the  rule,  irrespective  of  their 
rank  or  title  or  the  nature  of  their  duties. 


6.  Appendix  B  is  revised  to  read  as 
follows: 

Appendix  B  to  Part  86 — Chart 


Persons  covered 


Reqairenents 


Exception 


Persons  making  expenditures  to  influence 


-A  person  that  nvAes,  or  that  errters  into  an 
agreement  to  rriaKe,  a  covered  e^perxlture 
to  a  person. 

-A  person  thai  makes,  or  that  enters  into  an 
agreement  to  make,  a  covered  experxJiture 
to  a  person  on  behatt  ot  another  person. 

-A  person  on  wtx)se  behalf  a  covered  ex- 
penditure is  made  to  a  person,  or  an  agree- 
ment to  make  an  covered  expenditure  to  a 
person  is  entered  into.  (§  86.20(a)(1)). 


1.  Recordkeeping: 

Keep  records  on  alt  agreements  and  expendt- 
tures  for  a  t¥W)-year  pe  iod.  (§  86.20(b)). 


2.  Reportihg: 

Belkveen  January  1  and  10  rf  each  year,  re- 
port on  aU  agreemens  aid  expenditures 
made  during  the  precudinr  catendar  year. 
(§86.20(0). 


1.  Record  keeping: 

— Compliance  with  HUD  requirements. 
(§8S  .20(e)). 

— Uigation.  (§ 86.20(e)). 

— State  or  kx^al  government,  or  tfie  officer  or 
emptoyee  of  a  State  or  kxaJ  government  or 
housirig  finance  agency  tfiereof  v^^tw  is  en- 
gaged in  the  offioa)  txismess  of  the  State  or 
local  goverrwnent.  (§86.15— defmrtion  of 
■person"). 

— Expenditures  made  by  an  entity,  that  has 
t)een  related  to  provide  lotjbymg  serv»ces, 
to  certain  of  its  partners,  assooales,  aixj 
other  officers  and  emptoyees.  (§86.15 — 
definition  of  "expenditure"). 

2.  Reporting: 

— Payment  of  reasonat)te  compensation  to  a 
regularly  emptoyed  oWicer  or  emptoyee  of 
ttie  person  that  requests  or  receives  fir»arv 
cial  assistance.  (§  8620(c)(3)). 

— Sum  of  the  amounts  of  all  reportable  ex- 
penditures and  agreements  during  ttie  re- 
porting year  is  less  than  $10,000. 
(§8620(0(4)). 

— Compliance  wtth  HUO  requirements. 
(§86.2C(d)). 

— Litigalioa  (§  8620(e)). 

— State  or  tocal  government,  or  the  officer  or 
employee  of  a  State  or  kKal  government  or 
fxxjsmg  firance  agency  thereof  wtx)  is  en- 
gaged r  tf»  offKsal  tjusmess  of  the  State  or 
local  government.  (§86.15— defimbon  ol 
"person"). 

— Expenditures  made  by  an  entity,  that  has 
been  retained  to  provide  k)bbyir)g  services. 
to  certain  of  its  partners,  associates,  and 
other  officers  and  emptoyees.  (§86.15 — 
definition  of  "experxJitureH. 


<>  Unless  otherwise  indicated,  the  examples 
assome  thai  the  applicable  dollar  thresholds  have 
been  reached. 
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Persons  covered 


RequirerDents 


Exception 


Persons  engaged  to  Influence 


-A  person  engaged  pursuant  to  an  agreement 
to  make  an  expenditure.  (§  86.25(a)). 


1.  Registration: 

Register  with  tt>e  Department  within  14  days 
of  tjeing  engaged.  (§  8625(b)). 


2.  Peporting: 

Between  January  1  and  10  of  each  year,  re- 
port on  alt  nrxjnies  and  ottief  ttiings  of  value 
experxted  or  received  during  the  preceding 
calendar  year.  (§  86.25(c)). 


1.  Registration: 

— Emptoyees  of  entities  retained.  (§86.15 — 
defmitKjn  of  "retained"). 

—Compliance  with  HUD  requirements. 
(§  86.25(d)). 

—Litigation.  (§  86.25(e). 

— State  or  local  government,  or  the  officer  or 
employee  of  a  State  or  kx:al  government  or 
tHXising  finance  agerKy  thereof  wtxj  is  erv 
gaged  in  tfie  official  business  of  the  State  or 
local  government.  (§86.15 — definition  of 
"person"). 

2.  Reporting: 

— Certain  partners,  associates,  arxl  ottier  offi- 
cers arxt  employees  assigned  to  perform 
lobbying  services  by  an  entity  that  has  tieen 
retained  for  ttiat  purpose.  (§86.15 — defini- 
tion of  "retained^- 

— Receipt  of  reasoruible  compensation  by  a 
regularly  employed  officer  or  employee  of 
that  person  ttiat  requests  or  receives  finarv 
cial  assistance.  (§  86.25(c)(3)). 

— Sum  of  the  amounts  of  all  reportat)(e  re- 
ceipts during  ttie  reporting  year  is  less  than 
$10,000.  (§86.25(0(2)). 

— Compliance  with  HUD  requirements. 
(§  86.25(d)). 

—Litigation.  (§  86.25(e)). 

— State  or  local  government,  or  tfie  officer  or 
employee  of  a  State  or  local  government  or 
housing  finance  agency  ttiereof  who  is  en- 
gaged in  the  official  business  of  ttie  State  or 
local  governnr>ent.  (§86.15— definition  of 
"person"). 


Dated:  August  25, 1993. 
Henry  G.  Cisneros, 
Secretary. 
(FR  Doc.  93-21211  Filed  9-3-93;  8:45  am) 

BtLUNQ  CODE  4210-32-M 


DEPARTMENT  OF  THE  TREASURY 
Internal  Revenue  Service 

26  CFR  Part  1 

[T.D.  8484] 
RIN  1545-AR75 

Computation  of  Equity  Base 

AGENCY:  Internal  Revenue  Service  (IRS), 

Treasury. 

ACTION:  Temporary  regulations. 

SUMMARY:  This  document  contains 
temporary  regulations  that  provide 
guidance  to  life  insurance  companies  in 
determining  the  equity  base  for 
purposes  of  computing  the  differential 
earnings  amount  and  recomputed 
differential  earnings  amount.  Section 
809  of  the  Internal  Revenue  Code, 
enacted  as  part  of  the  Tax  Reform  Act 
of  1984,  provides  that  these  amounts  are 
used  in  determining  the  deduction  for 


policyholder  dividends  of  a  mutual  life 
insurance  company. 

In  response  to  certain  changes  in  state 
regulatory  requirements,  the  temporary 
regulations  provide  that  the  equity  base 
includes  the  amount  of  any  asset 
valuation  reserve  and  the  amount  of  any 
interest  maintenance  reserve  reported 
on  the  annual  statement  prescribed  by 
the  National  Association  of  Insurance 
Commissioners  (NAIC)  for  filing  with 
the  insurance  regulatory  authorities  of  a 
state.  The  text  of  the  temporary 
regulations  set  forth  in  this  document 
also  serves  as  the  text  of  proposed 
regulations  cross-referenced  in  the 
notice  of  proposed  rulemaking  in  the 
Proposed  Rules  section  of  this  issue  of 
the  Federal  Register. 

DATES:  These  temporary  regulations  are 
effective  on  September  7, 1993. 

For  dates  of  applicability  of  these 
temporary  regulations,  see  §  1.809- 
10T(b)  of  these  regulations. 

FOR  FURTHER  INFORMATION  CONTACT: 
Katherine  Ann  Hossofsky,  (202)  622- 
3477  (not  a  toll-free  number). 


SUPPLEMENTARY  INFORMATION: 

Background 

This  document  contains  amendments 
to  the  Income  Tax  Regulations  (26  CFR 
part  1)  to  provide  guidance  relating  to 
the  determination  of  the  equity  base 
under  section  809  of  the  Internal 
Revenue  Code  (Code).  Section  809  was 
added  to  the  Code  by  section  211(a)  of 
the  Tax  Reform  Act  of  1984  (Pub.  L.  98- 
369,  98  Stat.  733). 

Need  for  Temporary  Regulations 

Immediate  guidance  is  necessary  for 
life  insurance  companies  that  file  1992 
Form  1120L,  U.S.  Life  Insurance 
Company  Income  Tax  Return,  and  1992 
Form  8390,  Information  Return  for 
Determination  of  Life  Insurance 
Company  Earnings  Rate  Under  Section 
809.  Therefore,  good  cause  is  found  to 
dispense  with  the  public  notice 
requirement  of  5  U.S.C.  553(b)  and  the 
delayed  effective  date  requirement  of  5 
U.S.C.  553(d). 

Explanation  of  Provision 

Section  809(a)  of  the  Code  provides 
that,  in  the  case  of  any  mutual  life 
insurance  company,  the  amount  of  the 
deduction  allowable  under  section  808 
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for  policyholder  dividends  is  reduced 
(but  not  below  zero)  by  the  difTerentiai 
earnings  amount.  For  purposes  of  the 
computations  under  section  809.  a  life 
insurance  company  must  determine  its 
equity  base.  The  equity  base  of  a  life 
insurance  company  includes  the  capital 
and  surplus  of  the  company  as  well  as 
the  reserves  specified  in  section 
809(b)(5). 

The  first  reserve  listed  in  section 
809(b)(5)  is  the  mandatory  securities 
valuation  reserve.  From  the  time  section 
809  was  enacted  throuj^h  1991,  the 
mandatory  securities  valuation  reserve 
was  required  to  be  reported  on  the  NAIC 
annual  statement  filed  by  all  life 
insurance  companies.  During  these 
years,  the  NAIC  annual  statement 
required  insurers  to  allocate  surplus 
from  capital  gains  on  securities  (stocks 
and  bonds)  to  fund  the  mandatory 
securities  valuation  reserve.  Thus,  the 
mandatory  securities  valuation  reserve 
was  not  a  tnie  actuarial  reserve;  rather, 
it  represented  a  fund  of  allocated 
surplus,  earmarked  as  a  contingency 
reserve  against  particular  types  of 
unexpected  catastrophic  losses,  or 
expected  capital  losses  on  securities 
owned  by  an  insurer. 

For  NAIC  annual  statements  covering 
1992  and  later  years,  the  NAIC  replaced 
the  mandatory  securities  valuation 
reserve  with  the  asset  valuation  reserve 
and  interest  maintenance  reserve.  This 
change  reflected  the  recognition  by  the 
NAIC  that  it  was  necessary  to  protect 
against  fluctuations  in  value  in 
mortgages,  real  estate,  and  other 
investments  as  well  as  fluctuations  in 
value  in  stocks  and  bonds  and  that 
interest-related  changes  in  asset  values 
might  appropriately  be  differentiated 
from  other  clianges.  Accordingly,  these 
new  reserves  cover  an  expanded  class  of 
assets  and  differentiate  between  (1) 
equity  and  credit-related  capital  gains 
and  losses,  and  (2)  interest-related 
capital  gains  and  losses. 

The  asset  valuation  reserve  reflects 
changes  in  the  value  of  equity 
investments  and  also  changes  in  the 
value  of  debt  investments  where  the 
changes  are  credit-related.  Both  realized 
and  unrealized  capital  gains  and  losses 
are  reflected  in  the  asset  valuation 
reserve. 

The  interest  maintenance  reserve 
reflects  realized  capital  gains  and  losses 
from  bonds,  mortgages,  and  other  fixed- 
income  obligations  to  the  extent  that 
they  are  interest-related.  Because  the 
value  of  U.S.  Government  securities, 
together  with  the  value  of  securities  of 
agencies  backed  by  the  full  faith  and 
CTedit  of  the  U.S.  Government,  are  safe 
from  credit-related  risks  and  are  only 
subject  to  interest-related  risks,  the 


capital  gains  and  losses  on  those 
securities  are  allocated  r-olely  to  the 
interest  maintenance  reserve. 

To  carry  out  Congressional  intent  in 
enacting  section  809,  it  s  essential  to 
preserve  the  integrity  of  the  equity  base 
computation  under  that  provision. 
Because  the  NAIC  annual  statement  no 
longer  includes  the  mar  datory 
securities  valuation  res<;rve.  it  is 
necessary  to  compute  tlie  equity  base 
with  reference  to  the  reierves  set  forth 
in  the  current  NAIC  anr.ual  statement. 
Thus,  the  temporary  ref  ulat  ons  provide 
that,  for  section  809  pu  post  s,  the 
equity  base  includes  bo  \h  the  amount  of 
any  asset  valuation  rest  rve  i  nd  the 
amount  of  any  interest  naintenance 
reserve. 

In  connection  with  tl  e  publication  of 
the  temporary  regulaticns,  tie  Service  is 
publishing  Announcen  ent  93-117. 
1993-29 1.R.B.,  to  prov  de  g  tidance 
regarding  filing  of  1992  Pom  1120L. 
U.S.  Life  Insurance  Cofipwny  Income 
Tax  Return. 

Special  Analj'ses 

It  has  been  determin'sd  thit  these 
regulations  are  not  maj  )r  ru  es  as 
defined  in  Executive  Order  12291. 
Therefore,  a  Regulator)  Impact  Analysis 
is  not  required.  It  also  las  b?en 
determined  that  section  553  [b)  of  the 
Administrative  Proced  ire  /ct  (5  U.S.C. 
chapter  5)  and  the  Regrilato-y  Flexibility 
Act  (5  U.S.C  chapter  6)  do  :iot  apply  to 
these  regulations,  and,  then  fore,  a 
Regulatory  Flexibility  \nal;sis  is  not 
required.  Pursuant  to  sectioi  7805(0  of 
the  Internal  Revenue  Code,  he 
regulations  will  be  submitted  to  the 
Chief  Counsel  for  Advx;acy  of  the  Small 
Business  Administrati  in  fo  comment 
on  their  impact  on  smi.ll  business. 

Drafting  information 

The  principal  autho^  of  these 
proposed  regulations  i>  Kat  lerine  Ann 
Hossofsky  of  the  Offic;  of  tl  e  Assistant 
Chief  Counsel  (Financial  InUitutions 
and  Products),  IRS.  Hcwevt  r.  other 
personnel  from  the  Iniemal  Revenue 
Service  and  Treasury  Depai  tment 
participated  in  their  development. 

List  of  Subjects  in  26  <:FK  I  art  1 

Income  taxes.  Reporting  <  od 
recordkeeping  require ment>. 

Adoption  of  Amendments  I  o  the 
Regulations 

'     Accordingly.  26  CFR  par^  1  is 
amended  as  follows: 

PART  1— INCOME  TAXES 

Paragraph  1.  The  author  ty  citation 
for  part  1  continues  to  read  in  part  as 
follows: 


Authority:  26  US  C  7805  •  •  • 

Par.  2.  Section  1.809-lOT  is  added  to 
read  as  follows: 

§1.809-10T    Computation  of  equity  ttasa 
(tempofanrV 

(a)  In  general.  For  purposes  of  section 
809,  the  equity  base  of  a  life  insurance 
company  includes  the  amount  of  any 
asset  valuation  reserve  and  the  amount 
of  any  interest  maintenance  reserve. 

(b)  Effective  date.  This  section  is 
effective  for  taxable  years  ending  after 
December  31, 1991. 

Phil  Brand 

Acting  Commissione^of  Internal  fievenue. 

Approved:  August  6, 1993. 
Leslie  Saraads, 

Assistant  Secretary  of  the  Treasury. 
int  Doc.  93-21 526  Filed  9-3-93;  8:45  ami 
BILUNa  COOC  4t3»-0«-U 

26  CFR  Part  1 
[T.D.  84A8] 
RIN  154&-ARS5 

Definition  of  Compensation  for 
Qualified  Plans 

AGENCY:  Internal  Revenue  Service  (IRS). 

Treasury. 

ACTION:  Final  regulations. 

SUMMAR)^  This  document  contains 
amcndmients  to  the  final  regulations 
undif  section  414(s)  of  the  Internal 
Re\4nue  Code  of  1986,  which  concerns 
the  definition  of  compensation  for 
qualified  plans.  The  regulations  reflect 
changes  made  by  the  Tax  Reform  Act  of 
1986  and  the  Technical  and 
Miscellaneous  Revenue  Act  of  1988. 
The  regulations  provide  guidance 
necessary  to  comply  with  the  law  and 
affect  sponsors  of,  and  participants  in. 
tax-qualified  retirement  plans. 
DATES:  These  regulations  are  effective 
January  1, 1994,  and  apply  to  plan  years 
beginning  on  or  after  January  1. 1994. 
except  as  provided  in  the  transition 
rulesof§1.414(s)-l(j). 
FOR  FURTHER  INFORMATION  CONTACT: 
Marjorie  Hoffman  at  (202)  622-4606 
(not  a  toll-free  number). 

SUPPtEMeNTARY  INFOmiATION: 

Background 

On  September  19. 1991,  final 
regulations  under  section  414(s)  were 
published  in  the  Federal  Register  (56 
FR  47659).  In  the  Federal  Register  of 
August  10. 1992,  (57  FR  35536).  the 
Internal  Revenue  Service  published 
proposed  regulations  to  extend  the 
effective  date  of  the  final  regulations 
under  section  414(s)  and  related 
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regulations  generally  to  plan  years 
t>eginning  on  or  after  January  1, 1994. 

On  April  21. 1993,  proposed 
regulations  amending  the  final 
regulations  were  published  in  the 
Federal  Register  (58  FR  21412).  Written 
comments  were  received  from  the 
public  on  the  proposed  regulations,  and 
a  public  hearing  was  held  on  June  7, 
1993.  After  consideration  of  all  of  the 
written  comments  received  and  the 
statements  made  at  the  public  hearing, 
the  prop)osed  regulations  are  adopted  as 
modified  by  this  Treasury  Decision. 

Explanation  of  Provisions 

1.  Overview  of  Regulations 

Section  414(s)  provides  rules  for 
defining  compensation  for  purposes  of 
applying  any  provision  that  specifically 
refers  to  section  414(s).  For  example, 
section  414(s)  is  explicitly  referred  to  in 
many  of  the  nondiscrimination 
provisions  applicable  to  pension,  profit- 
sharing,  and  stock  bonus  plans  qualified 
under  section  401(a).  The  amount  of 
plan  benefits  or  contributions, 
expressed  as  a  percentage  of 
compensation  within  the  meaning  of 
section  414(s),  is  generally  one  of  the 
key  factors  in  determining  whether 
these  nondiscrimination  provisions  are 
satisfied. 

In  general,  these  regulations  retain  the 
structure  of  the  September  1991 
regulations.  The  September  1991 
regulations  implemented  section  414(s) 
by  providing  design-based  safe  harbor 
definitions  of  compensation  and  by 
providing  that  any  other  definition  of 
compensation  will  satisfy  section  414(s) 
if  the  definition  is  reasonable  (as 
determined  under  the  regulations),  does 
not  by  design  favor  highly  compensated 
employees,  and  satisfies  a 
nondiscrimination  test. 

The  proposed  regulations  issued  in 
April  1993,  make  a  number  of 
significant  changes  to  the  September 
1991  regulations  that  increase  the 
flexibility  of  the  regulatory 
requirements.  Major  changes  in  the 
proposed  regulations  include  the 
following: 

•  Allowing  defined  benefit  plans  to 
credit  compensation  with  another 
employer  (both  for  the  periods  before 
and  after  employment  with  the 
employer  maintaining  the  plan)  or 
during  a  leave  of  absence  in  a  wide 
range  of  circumstances. 

•  Allowing  a  safe  harbor  definition  of 
compensation  to  be  modified  to  exclude 
any  portion  of  the  compensation  of 
some  or  all  of  the  employer's  highly 
com[>ensated  employees. 

•  Making  rate  of  pay  definitions  of 
compensation  more  flexible  to 


accommodate  certain  common 
practices. 

In  general,  comments  received  on 
changes  contained  in  the  proposed 
regulations  were  favorable.  Accordingly, 
these  final  regulations  incorporate  those 
changes  and  make  additional  minor 
revisions. 

2.  Pre-participation  and  Imputed 
Compensation 

These  regulations  permit  a  defined 
benefit  plan  to  credit  compensation 
with  another  employer  (both  for  the 
periods  before  and  after  employment 
with  the  employer  maintaining  the  plan) 
or  during  a  leave  of  absence,  provided 
certain  facts-and-circiunstances  ii 

standards  are  met.  If  imputed 
compensation  is  credited  to  an 
employee  under  an  alternative 
definition  of  compensation  subject  to 
the  nondiscrimination  test  in  the 
regulations,  the  regulations  generally 
require  that  the  imputed  compensation 
be  taken  into  account  under  that  test. 
However,  in  order  to  avoid  distorting 
the  results  of  the  nondiscrimination  test, 
the  regulations  limit  the  employee's 
plan  comp>ensation  taken  into  account 
in  applying  that  test  to  100  percent  of 
the  employee's  actual  compensation  for 
the  period.  In  response  to  comments, 
the  description  of  this  special  rule  has 
been  rewritten  in  order  to  clarify  how  it 
is  applied  in  the  nondiscrimination  test. 

3.  Exclusions  From  Compensation  Only 
Applicable  to  Highly  Compensated 
Employees 

The  regulations  allow  safe  harbor 
definitions  of  compensation  to  be 
modified  to  exclude  any  portion  of  the 
compensation  of  some  or  all  of  the 
employer's  highly  compensated 
employees.  An  alternative  definition  of 
compensation  also  may  exclude  any 
portion  of  the  compensation  of  some  or 
all  of  the  employer's  highly 
compensated  employees  without 
violating  the  consistency  requirement  in 
the  regulations.  These  regulations 
expand  the  rules  permitting  exclusions 
from  some  or  all  highly  compensated 
employees  to  apply  also  in  determining 
the  section  414(s)  compensation  of  self- 
employed  individuals. 

For  purposes  of  calculating  the 
average  com{>ensation  percentages  used 
in  the  nondiscrimination  test  for  an 
alternative  definition  of  compensation, 
the  regulations  require  that  amounts 
excluded  from  compensation  under  a 
provision  in  an  alternative  definition  of 
compensation  that  does  not  apply 
consistently  to  all  highly  compensated 
employees  also  be  excluded  from  each 
employee's  total  compensation. 
Although  this  rule  was  criticized  by 


certain  commentators  as  being 
inconsistent  with  the  general  principle 
that  discrimination  among  highly 
compensated  employees  is  disregarded, 
the  Service  and  the  "Treasury  believe 
that  this  rule  is  appropriate  because  of 
the  averaging  nature  of  the  section 
414(s)  nondiscrimination  test. 

4.  Use  of  Rate-of-Pay  Definition  for 
Purposes  of  Section  414(s) 

These  regulations  retain  the 
requirements  for  rate-of-pay  definitions 
of  compensation  contained  in  the 
proposed  regulations,  including  the 
restriction  that  compensation  based  on 
an  employee's  rate  of  pay  generally  may 
not  be  credited  for  more  than  31  days 
after  an  employee  terminates 
employment.  Some  commentators 
requested  that  the  regulations  allow 
compensation  based  on  an  employee's 
rate  of  pay  to  be  credited  to  the  end  of 
the  year  in  which  an  employee's 
employment  terminates,  or  otherwise 
allow,  even  for  plans  not  using  a  rate  of 
pay  definition,  annualization  of  the 
employee's  compensation  for  that  year, 
subject  to  an  anti-abuse  rule.  They  assert 
that  annualization  would  prevent 
employees  frt>m  being  penalized  for 
retiring  or  terminating  employment 
mid-year,  and  that  a  facts  and 
circumstances  anti-abuse  rule  could  be 
included  in  the  regulations  to  prevent 
annualization  from  causing  significant 
discrimination.  The  Service  and  the 
Treasury  believe  that  Congress  intended 
section  414(s)  compensation  to  be  actual 
compensation  and  that  any  departures 
from  actual  comp>ensation  should  be 
limited.  Appropriate  departures  from 
actual  compensation  already  have  been 
provided  for  in  these  regulations  to 
address  significant  practical  difficulties 
arising  both  under  the  imputed 
compensation  provisions  and  in  the 
provisions  of  the  section  401(a)(4) 
regulations  that  accommodate  the 
prohibition  against  double  proration  of 
service  and  compensation.  Any  other 
annualization  of  partial  year 
compensation  is  not  allowed  under  the 
regulations  because  it  would  give  undue 
weight  to  the  partial  year  compensation 
while  the  suggested  facts  and 
circumstances  anti-abuse  rule  needed  to 
prevent  armualization  of 
unrepresentative  com(>epsation  would 
require  a  type  of  subjective  analysis  that 
presents  significant  administrative 
difficulties. 

Effective  Dates 

The  regulations  generally  are  eHiective 
for  years  beginning  on  or  after  January 
1, 1994,  or,  in  the  case  of  plans 
maintained  by  tax-exempt 
organizations,  for  plan  years  beginning 
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on  or  after  January  1, 1996.  However, 
section  414(s)  is  effective  for  years 
beginning  on  or  after  January  1, 1987. 
For  plan  years  beginning  before  the 
effective  date  of  these  regulations  and 
on  or  after  the  statutory  effective  date, 
a  plan  must  be  operated  in  accordance 
with  a  reasonable,  good  faith 
interpretation  of  section  414(s).  Whether 
a  plan  is  operated  in  accordance  with  a 
reasonable,  good  faith  interpretation  of 
section  414(s)  generally  will  be 
determined  based  on  all  relevant  facts 
and  circumstances,  including  the  extent 
to  which  an  employer  has  resolved 
unclear  issues  in  its  favor.  A  plan  will 
be  deemed  to  be  operated  in  accordance 
with  a  reasonable,  good  faith 
interpretation  of  section  414(s)  (1)  and 
(2)  if  it  is  operated  in  accordance  urith 
these  regulations,  the  September  1991 
regulations,  the  May  1990  temporary 
regulations,  or  the  February  1988 
temporary  regulations.  In  addition,  for 
these  transition  years,  a  defmition  of 
compensation  is  deemed  to  satisfy 
section  414(s)  as  an  alternative  method 
of  determining  compensation  under 
section  414(s)(3)  if.  based  on  all  the 
relevant  facts  and  circumstances  in 
effect  for  the  year,  use  of  the  definition 
does  not  cause  discrimination  in  favor 
of  highly  compensated  employees. 

Special  Analyses 

It  has  been  determined  that  these 
rules  are  not  major  rules  as  defined  in 
Executive  Order  12291.  Therefore,  a 
Regulatory  Impact  Analysis  is  not 
required.  It  also  has  been  determined 
that  section  553(b)  of  the  Administrative 
Procedure  Act  (5  U.S.C  chapter  5)  and 
the  Regulatory  FlexibiUty  Act  (5  U.S.C. 
chapter  6)  do  not  apply  to  these 
regulations,  and.  therefore,  a  Regulatory 
Flexibility  Analysis  is  not  required. 
Pursuant  to  section  7B05(f)  of  the 
Internal  Revenue  Code,  the  notice  of 
proposed  rulemaking  was  submitted  to 
the  Small  Business  Administration  for 
comment  on  its  impact  on  small 
business. 

Drafting  Information 

The  principal  author  of  these 
regulations  is  Marjorie  Hoffman  of  the 
Office  of  the  Associate  Chief  Counsel 
(Employee  Benefits  and  Exempt 
Organizations),  Internal  Revenue 
Service.  However,  personnel  firom  other 
offices  of  the  Service  and  Treasury 
Department  participated  in  their 
development 

List  of  Subiects  in  26  CFR  Part  1 

Income  taxes.  Reporting  and 
recordkeeping  requirements. 


Adoption  of  Amendments  to  the 
Regulations 

Accordingly,  26  CFR  part  1  is 
amended  as  follows: 

PART  1— INCOME  TAXES 

Paragraph  1.  The  authority  citation 
for  part  1  continues  to  read,  in  part,  as 
follows: 

Authority:  26  U.S.C.  7805  •  •  • 
§  1.414(s)-l  also  issued  under  26  U.S.C 
414(s).  •  '  * 

Par.  2.  Section  1.4:  4(s)-l  is  amended 
by: 

1.  Revising  the  fou -th  sentence  of 
paragraph  (a)(3). 

2.  Removing  the  reference  "(f)"  in  the 
fifth  sentence  of  pan  graph  (a)(3)  and 
adding  "(g)"  in  its  place. 

3.  Removing  the  n  ference  "(g)"  in  the 
sixth  sentence  of  paiagraph  (a)(3)  and 
adding  "(h)"  in  its  p  ace. 

4.  Eiesignating  the  text  of  paragraph 
(b)(2)  as  paragraph  00(2)(i)  and  adding 
a  paragraph  heading  for  pa~agraph 
(b)(2)(i). 

5.  Adding  paragra  jh  (b)(.2)(ii). 

6.  Revising  the  firt  sentence  of 
paragraph  (b)(3),  renoving  reference 
"paragraph  (c)(3),  (d).  or  (e  "  in  the  third 
and  fourth  sentence ;  of  paragraph  (b)(3) 
and  adding  "paragrt  ph  (c)(3),  (d),  (e).  or 
(f)"  in  their  places,  i  Jid  ren^oving  the 
reference  "(f)"  in  th  s  fourth  sentence  of 
paragraph  (b)(3)  anc  adding  "(g)"  in  its 
place. 

7.  Removing  the  reference  "402(a)(8)" 
in  paragraph  (c)(4)(i )  and  adding 
"402(e)(3)"  in  its  pi  ice. 

8.  Revising  paragiaphs  (c)(5).  (d)(2)(i). 
(d)(2)(ii),  (d)(3)(ii),  I  d)(3)(ii  )(A).  and 
adding  (d)(3)(iii)(C) 

9.  Removing  "the  applicrble"  from 
the  first  sentence  of  paragn  ph  (d)(3)(v) 
and  adding  "all  the  relevant"  in  its 
place. 

10.  Adding  parag  -aph  (d)(3)(vi). 

11.  Revising  para  ^ph  (e). 

12.  Redesignating  paragrrphs  (f) 
through  (i)  as  (g)  tkxjugh  (j] 
respectively. 

13.  Adding  new  t  >aragrap  h  (f). 

14.  Removing  renrence  "  paragraph 
(c)(3),  (d).  or  (e)"  in  the  firs  sentence  of 
newly  designated  paragrap!i  (g)(l)(i)  and 
adding  "paragraph  ;c)(3).  (c ),  (e).  or  (0" 
in  its  place. 

15.  Removing  the  reference  "(e)(4)(ii)" 
in  the  second  sentence  of  niwly 
designated  paragra  )h  (g)(1)  i)  and 
adding  "(d)(3)(vi)"  in  its  pbce. 

16.  Adding  new  laragrapi  (g)(l)(iii). 

17.  Revising  newly  desig:iated 
paragraph  (h). 

18.  Revising  nevk  ly  designated 
paragraph  (j). 

19.  The  revision.',  and  ad(  itions  read 
as  follow: 


$  1 .41 4(s>-1    Definition  of  compensation. 

(a)*  •  • 

(3)  OverWeiv.  *  *  *  Paragraphs  (e) 
and  (f)  of  this  section  provide  special 
rules  permitting  the  use  of  rate  of 
compensation,  or  prior-employer 
compensation  or  imputed 
compensation,  rather  than  actual 
compensation,  under  a  definition  of 
compensation  that  satisfies  section 
414{s).  •  •  • 

(b)*  •  • 

(2)  Consistency  rule — (i)  Qeneral  rule. 
•  •  • 

(ii)  Scope  of  consistency  rule. 
Com{>ensation  will  not  fail  to  be  defined 
consistently  for  a  group  of  employees 
merely  because  some  employees  do  not 
receive  one  or  more  of  the  types  of 
compensation  included  in  the 
definition.  For  example,  a  definition  of 
compensation  that  includes  salary, 
regular  or  scheduled  pay.  overtime,  and 
specified  types  of  bonuses  will  not  fail 
to  define  compensation  consistently 
merely  because  only  salaried  employees 
receive  salary  and  these  specified  types 
of  bonuses  and  only  hourly  employees 
receive  regular  or  scheduled  pay  and 
overtime. 

(3)  Self-employed  individuals. 
Notwithstanding  paragraph  (b)(1)  of  this 
section,  self-employed  individuals' 
compensation  can  only  be  determined 
under  paragraph  (c)(2)  of  this  section 
(with  or  without  the  modification 
permitted  by  paragraph  (c)(4)  of  this 
section  or  a  modification  permitted  by 
paragraph  (c)(5)  of  this  section)  or  by 
using  an  equivalent  alternative 
compensation  amount  determined  in 
accordance  with  paragraph  (g)(1)  of  this 
section.  •  •  • 

(c)*  •  • 

(5)  Exclusions  applicable  solely  to 
highly  compensated  employees.  Any 
definition  of  compensation  that  satisfies 
paragraph  (c)(2)  or  (c)(3)  of  this  section, 
with  or  without  the  modification 
permitted  by  paragraph  (c)(4)  of  this 
section,  may  be  modified  to  exclude  any 
portion  of  the  compensation  of  some  or 
all  of  the  employer's  highly 
compensated  employees  (including,  for 
example,  any  one  or  more  of  the  types 
of  elective  contributions  or  deferred 
compensation  described  in  paragraph 
(c)(4)  of  this  section). 

(d)*  •  * 

(2)  Reasonable  definition  of 
compensation — (i)  General  rule.  An 
alternative  definition  of  compensation 
under  this  paragraph  (d)  is  reasonable 
under  section  414(s)  if  it  is  a  definition 
of  compensation  provided  in  paragraph 
(c)  of  this  section,  modified  to  exclude 
all  or  any  portion  of  one  or  more  of  the 
types  of  compensation  described  in 
paragraph  (d)(2)(ii)  of  this  section.  See 
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paragraph  (e)  of  this  section,  however, 
for  special  rules  that  permit  definitions 
of  compensation  based  on  employees' 
rates  of  compensation  and  paragraph  (f) 
of  this  section  for  special  rules  that 
permit  definitions  of  compensation  that 
include  prior-employer  compensation  or 
imputed  compensation. 

(ii)  Items  that  may  be  excluded.  A 
reasonable  definition  of  compensation  is 
permitted  to  exclude,  on  a  consistent 
basis,  all  or  any  portion  of  irregular  or 
additional  compensation,  including  (but 
not  limited  to)  one  or  more  of  the 
following:  Any  type  of  additional 
compensation  for  employees  working 
outside  their  regularly  scheduled  tour  of 
duty  (such  as  overtime  pay,  premiums 
for  shift  differential,  and  call-in 
premiums),  bonuses,  or  any  one  or  more 
of  the  types  of  compensation  excluded 
under  the  safe  harbor  alternative 
definition  in  paragraph  (c)(3)  of  this 
section.  Whether  a  type  of 
compensation  is  irregular  or  additional 
is  determined  based  on  all  the  relevant 
facts  and  circumstances.  A  reasonable 
definition  is  also  permitted  to  include, 
on  a  consistent  basis,  all  or  any  portion 
of  the  types  of  elective  contributions  or 
deferred  compensation  described  in 
paragraph  (c)(4)  of  this  section  and, 
thus,  need  not  include  all  those  types  of 
elective  contributions  or  deferred 
compensation  as  otherwise  required 
under  paragraph  (c)(4)  of  this  section. 

(3)'   •   * 

(ii)  Total  compensation — (A)  General 
rule.  For  purposes  of  this  paragraph 
(d)(3],  total  compensation  must  be 
determined  using  a  definition  of 
compensation  provided  in  paragraph 
(c)(2)  of  this  section,  either  with  or 
without  the  modification  permitted  by 
paragraph  (c)(4)  of  this  section.  Thus, 
total  compensation  does  not  include 
prior-employer  compensation  or 
imputed  compensation  described  in 
paragraph  (f)(1)  of  this  section 
(including  imputed  compensation  for  a 
period  during  which  an  employee 
performs  services  for  another  employer). 
Total  compensation  taken  into  account 
for  each  employee  (including,  if  added, 
the  elective  contributions  and  deferred 
compensation  described  in  paragraph 
(c)(4)  of  this  section)  may  not  exceed  the 
annual  compensation  limit  of  section 
401(a)(17). 

(B)  Alternative  definitions  with 
exclusions  applicable  solely  to  highly 
compensated  employees.  If  an 
alternative  definition  of  compensation 
contains  a  provision  that  excludes 
amounts  from  compensation  and,  as 
described  in  paragraph  (c)(5)  of  this 
section,  the  provision  only  applies  in 


defining  the  compensation  of  some 
highly  compensated  employees,  then, 
for  purposes  of  this  paragraph  (d)(3),  the 
total  compensation  of  any  highly 
compensated  employee  subject  to  the 
provision  must  be  reduced  by  any 
amount  excluded  from  the  employee's 
compensation  as  a  result  of  the 
provision.  However,  if  the  provision 
applies  consistently  in  defining  the 
compensation  of  all  highly  compensated 
employees,  this  adjustment  to  total 
compensation  is  not  required. 

(iii)  Employees  taken  into  account — 
(A)  General  rule.  In  applying  the 
requirement  of  this  paragraph  (d)(3),  the 
employees  taken  into  account  are  the 
same  employees  taken  into  account  in 
satisfying  the  requirements  of  the 
applicable  provision  for  the 
determination  period.  For  example,  in 
determining  whether  a  plan  satisfies 
section  401(a)(4),  an  alternative 
definition  must  satisfy  this  paragraph 
(d)(3)  taking  into  account  all  employees 
who  benefit  under  the  plan  for  the  plan 
year  (within  the  meaning  of  §  1.410(b>- 
3(a)).  If  an  employer  is  using  the  same 
alternative  definition  of  compensation 
to  determine  whether  more  than  one 
separate  plan  satisfies  section  401(a)(4), 
the  employer  is  permitted  to  take  into 
account  all  the  employees  who  benefit 
under  all  of  those  plans  for  the  plan  year 
in  determining  whether  the  alternative 
definition  of  compensation  being  used 
satisfies  this  paragraph  (d)(3). 

(C)  Certain  employees  disregarded.  If 
an  employee's  total  compensation  for 
the  determination  period,  determined 
under  paragraph  (d)(3)(ii)  and 
(d)(3)(vi)(B)  of  this  section,  is  zero,  the 
employee  is  disregarded  in  determining 
whether  the  nondiscrimination 
requirement  of  paragraph  (d)(3)  of  this 
section  is  satisfied  for  that 
determination  period.  For  example,  an 
employee  who  does  not  receive  any 
actual  compensation  during  a 
determination  period  because  the 
employee  is  on  unpaid  leave  of  absence 
for  the  entire  period,  but  who  is  credited 
with  imputed  compensation  described 
in  paragraph  (f)(1)  of  this  section,  is 
disregarded  in  determining  whether  the 
nondiscrimination  requirement  of  this 
paragraph  (d)(3)  is  satisfied  for  that 
determination  period. 

(vi)  Special  rules  for  definitions  of 
compensation  based  on  rate  of 
compensation  or  that  include  prior- 
employer  or  imputed  compensation — 
(A)  Special  rule  for  determining 
compensation  included  under  an 
alternative  definition.  If  an  alternative 
definition  uses  rate  of  compensation  or 


includes  prior-employer  compensation 
or  imputed  compensation,  the  amount 
of  each  employee's  compensation  for  a 
determination  period  that  is  treated  as 
included  under  the  alternative 
definition  for  purposes  of  determining 
the  average  percentages  for  the 
nondiscrimination  requirement  (i.e.  the 
amount  used  in  the  numerator)  must  not 
be  more  than  100  percent  of  the 
employee's  total  compensation  for  that 
period,  determined  under  paragraph 
(d)(3)(ii)  and  (d)(3)(vi)(B)  of  this  section. 
This  limit  on  the  amount  of 
compensation  treated  as  included  under 
the  alternative  definition  applies  even  if 
the  amount  of  compensation  actually 
credited  to  the  employee  for  the 
determination  period  under  the 
definition  and,  thus,  used  as 
compensation  within  the  meaning  of 
section  414(s),  exceeds  the  employee's 
total  compensation  for  the  period. 

(B)  Special  rule  for  determining  total 
compensation.  If  an  alternative 
definition  uses  rate  of  compensation  or 
includes  prior-employer  compensation 
or  imputed  compensation,  each 
employee's  total  compensation  for 
purposes  of  determining  the  average_ 
percentages  for  the  nondiscrimii 
requirement  (i.e.  the  amount  used  in  the 
denominator)  must  include  all  the  types 
of  elective  contributions  and  deferred 
compensation  described  in  paragraph 
(c)(4)  of  this  section. 

(e)  Rate  of  compensation — (1)  General 
rule.  A  definition  of  compensation 
satisfies  section  414(s)  as  a  reasonable 
definition  of  compensation  even  though 
it  defines  the  amount  of  each 
employee's  basic  or  regular 
compensation  using  the  employee's 
basic  or  regular  rate  of  compensation 
rather  than  using  the  employee's  actual 
basic  or  regular  compensation  from  the 
employer  if  the  definition  satisfies  the 
requirements  specified  in  paragraph 
(e)(3)  of  this  section  and  otherwise 
satisfies  the  requirements  of  paragraph 
(d)  of  this  section,  including  the 
nondiscrimination  test  in  paragraph 
(d)(3)  of  this  section.  For  this  purpose, 
the  employee's  rate  of  compensation 
must  be  determined  using  an  hourly  pay 
scale,  weekly  salary,  or  similar  unit  of 
basic  or  regular  compensation 
applicable  to  the  employee.  A  definition 
will  not  fail  to  satisfy  the  requirements 
of  this  paragraph  (e)  merely  because  it 
defines  compensation  as  including  each 
employee's  basic  or  regular 
compensation,  the  amount  of  which  is 
determined  using  each  employee's  basic 
or  regular  rate  of  compensation,  plus 
actual  amounts  of  irregular  or  additional 
compensation,  such  as  overtime  or 
bonuses.  In  addition,  a  definition  of 
compensation  will  not  fail  to  satisfy 


•\ 
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section  414(s)  merely  because  it  defines 
compensation  for  each  employee  as  the 
greater  of  the  employee's  actual 
compensation,  the  amount  of  which  is 
determined  using  a  defmition  that 
would  otherwise  satisfy  paragraph  (c)  or 
(d)(2)  of  this  section,  or  the  employee's 
basic  or  regular  compensation,  the 
amount  of  which  is  determined  using 
the  employee's  basic  or  regular  rate  of 
compensation. 

(2)  Not  applicable  to  certain 
contributions.  This  paragraph  (e)  does 
not  apply  to  a  definition  of 
compensation  used  in  determining 
whether  elective  deferrals  (as  defined  in 
section  402(g)(3)).  matching 
contributions  (as  dePmed  in  section 
401(m)(4)).  or  employee  contributions 
subject  to  section  401(m)  satisfy  any 
applicable  provision.  Thus,  for  example, 
a  definition  of  compensation  that 
defmes  compensation  based  on  each 
employee's  basic  or  regular  rate  of 
compensation  may  not  be  used  to 
measure  compensation  for  purposes  of 
determining  if  a  qualified  cash  or 
deferred  arrangement  satisfies  the  actual 
deferral  percentage  test  in  section 
401(k)(3). 

(3)  Requirements  for  definitions  of 
compensation  based  on  rate  of 
compensation — (i)  Benefit 
determination.  "The  definition  of 
compensation  must  actually  be  used  to 
calculate  the  benefits,  contributions,  or 
other  amounts,  that  are  subject  to  the 
applicable  provision.  For  example,  a 
definition  of  compensation  that  defines 
compensation  based  on  each  employee's 
basic  or  regular  rate  of  compensation . 
may  not  be  used  to  determine  whether 

a  plan  satisfies  section  401(a)(4)  unless 
the  benefits,  contributions,  or  other 
amounts  for  each  employee  in  the  plan 
are  determined  using  that  definition  of 
compensation. 

(ii)  Period  for  determining 
compensation.  The  amount  of  each 
employee's  basic  or  regular 
compensation  for  the  determination 
period  must  be  determined  using  the 
employee's  basic  or  regular  rate  of 
compensation  as  of  a  designated  date  in 
the  determination  {)eriod.  For  example, 
if  the  determination  period  is  a  calendar 
year,  this  requirement  would  be 
satisfied  if  the  amount  of  each 
employee's  basic  or  regular 
compensation  for  the  calendar  year  is 
determined  using  the  employee's  basic 
or  regular  rate  of  compensation  as  of 
January  1  of  the  calendar  year. 
Alternatively,  the  amount  of  each 
employee's  basic  or  regular 
com(}ensation  for  a  determination 
period  can  be  the  sum  of  the  amounts 
separately  determined  for  shorter 
specified  periods  (e.g.,  weeks  or 


months)  within  the  cetermination 
period  provided  the  imount  ol  each 
employee's  basic  or  regular 
compensation  for  each  specify  d  period 
is  determined  using  he  emplo  zee's 
basic  or  regular  rate  of  compensation  as 
of  a  designated  date  within  the  specified 
period. 

(iii)  Dates  for  dete-mining  rate  of 
compensation.  One  it  more  dates  may 
be  used  to  determim  employe*  s'  rates  of 
compensation  for  a  determinat  on 
period  or  specified  f«riod  p^o^  ided 
that,  if  the  same  date  is  not  used  for  all 
employees,  the  date;;  selected  i  re 
designed  to  determi  le  the  rate;  of 
compensation  for  thit  period  on  a 
consistent  basis  for  all  employees  taken 
into  account  for  the  determination 
period.  For  example,  if  annual 
compensation  increases  are  pn  vided  to 
different  groups  of  employees  on 
diiTerent  dates  during  the  year,  it  would 
be  consistent  to  choose  a  different  date 
for  each  group  in  order  to  incli  de  the 
annual  increase  in  tie  employees'  rates 
of  compensation  for  the  detem  ination 
period.  In  addition,  the  date  or  dates 
selected,  by  themse  ves,  must  i  ot  cause 
the  portion  of  total  <:ompensation 
included  to  vary  significantly  among 
employees. 

(iv)  Periods  without  compensation  or 
with  reduced  compensation.  An 
employee's  compensation  may  generally 
only  be  determined  using  the 
employee's  rate  of  compensation  for 
employment  periods  during  which  the 
employer  actually  compensates  the 
employee.  However,  if  an  employee 
terminates  emplojTnent  or  othe-wise 
stops  performing  services  (such  as  for  a 
leave  of  absence,  layoff  or  similar  event) 
either  without  com|)ensation  or  with 
reduced  compensat.on  during  a 
determination  pericd.  the  employer  may 
continue  to  credit  the  employee  with 
compensation  based  on  the  employee's 
rate  of  compensation  for  a  period  of  up 
to  31  days  after  the  event,  but  not 
beyond  the  end  of  the  determins'tion 
period.  Paragraph  O  of  this  section 
contains  special  rules  for  crediting 
imputed  compensa  ion  for  periods 
extending  beyond  c  1  days  during  which 
an  employee  is  not  compensated  or  an 
employee's  comper  sation  is  red:  iced. 
See  also  the  definit  on  of  Sectioi  414(s) 
compensation  in  §  l.401(a)(4)-ll:  that, 
for  purposes  of  sati  ">fying  section 
401(a)(4).  permits  adjustments  tc 
compensation  to  reflect  the  equivalent 
of  full-time  compensation  to  the  extent 
necessary  to  satisfy  the  requiremsnts  of 
29  CFR  2530.204-2  (d)  (regarding  double 
proration  of  servia  and  compenration). 

(f)  Prior-employer  compensation  and 
imputed  compensction — (1)  General 
rule.  Solely  for  purposes  of  determining 


whether  a  defined  benefit  plan,  as 
defined  in  §  1.410(b)-9,  satisfies  section 
401(a)(4)  or  410(b),  an  alternative 
definition  that  includes  prior-employer 
compensation  or  imputed  compensation 
satisfies  section  414(s)  as  a  reasonable 
alternative  definition  if  the  definition 
satisfies  the  requirements  specified  in 
paragraphs  (f)  (2)  and  (3)  of  this  seclion. 
For  this  purpose,  prior-employer 
compensation  is  compensation  from  an 
employer  other  than  the  employer 
(determined  at  the  time  that  the 
compensation  is  paid)  maintaining  the 
plan  that  is  credited  for  periods  prior  lo 
the  employee's  employment  with  the 
employer  maintaining  the  plan  and 
during  which  the  employee  performed 
services  for  the  other  employer.  For  this 
purpose,  imputed  compensation  is 
compensation  credited  for  periods  after 
an  employee  has  commenced  or 
recommenced  participation  in  a  plan 
while  the  employee  is  not  compensated 
by  the  employer  maintaining  the  plan  or 
is  compensated  at  a  reduced  rate  by  that 
employer  because  the  employee  is  not 
performing  services  as  an  employee  for 
the  employer  (including  a  period  in 
which  the  employee  performs  services 
for  another  employer,  e.g.,  a  joint 
venture)  or  because  the  employee  has  a 
reduced  work  schedule. 

(2)  Requirements  for  definitions  of 
compensation  crediting  prior-employer 
compensation  or  imputed 
compensation — (i)  General  requirement. 
The  definition  must  o'.herwise  be 
described  in  paragraph  (c)  of  this 
section  or  must  otherwise  satisfy  the 
requirements  of  paragraph  (d)  or  (e)  of 
this  section  for  alternative  definitions  of 
compensation,  including  the 
nondiscrimination  requirement  in 
paragraph  (d)(3)  of  this  section. 

(ii)  Benefit  determination.  A 
definition  of  compensation  that  credits 
prior-employer  compensation  or 
imputed  compensation  must  actually  be 
used  to  calculate  the  benefits  under  the 
plan.  For  example,  the  definition  may 
not  be  used  to  determine  whether  a 
defined  benefit  plan  satisfies  section 
401(a)(4)  unless  the  benefits  for  each 
employee  in  the  plan  are  determined 
using  that  definition  of  compensation. 

(iii)  Provision  applied  to  all  similarly- 
situated  employees.  A  provision  in  a 
plan's  definition  of  compensation 
crediting  prior-employer  compensation 
or  imputed  compensation  must  apply 
on  the  same  terms  to  all  similarly- 
situated  employees  in  the  plan.  The 
criteria  for  determining  whether 
employees  are  similarly  situated  for  this 
purpose  are  the  same  as  the  criteria  for 
determining  whether  a  plan  provision 
crediting  pre-participation  or  imputed 
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service  satisfies  the  requirements  of 
§1.401(a)(4)-n(d)(3)(iii)(A). 

(iv)  Legitimate  business  purpose. 
There  must  be  a  legitimate  business 
purpose,  based  on  all  of  the  relevant 
facts  and  circumstances,  for  crediting 
prior-employer  compensation  or 
imputed  compensation  to  an  employee 
for  the  period  being  credited.  The 
standard  for  determining  whether 
crediting  prior-employer  compensation 
or  imputed  compensation  satisfies  this 
requirement  is  the  same  as  the  standard 
for  determining  whether  crediting  pre- 
participation  or  imputed  service  under 
a  plan  satisfies  the  requirements  of 
§  1.401(a)(4)-ll(d)(3)(iii)(B)  and 
whether  crediting  imputed  service 
satisfies  the  additional  requirements  of 
§  1.401(a)(4)-ll(d)(3)(iv)(A).  However,  if 
the  legitimate  business  reason  for 
crediting  imputed  compensation  relates 
to  the  services  the  employee  is 
performing  for  another  employer  and 
the  reason  satisfies  the  standard  in 
§  1.401(a)(4)-n(d)(3)(iii)(B).  the 
additional  requirements  of  §  1.401(a)(4)- 
.ll(d)(3)(iv)(A)  are  deemed  to  be 
satisfied.  For  example,  if  an  employee 
becomes  employed  by  another  employer 
as  a  result  of  a  merger,  acquisition  or 
similar  transaction  with  the  other 
employer  and  imputed  compensation  is 
credited  to  the  employee  while  the 
employee  is  performing  services  for  the 
other  employer,  the  crediting  of 
imputed  compensation  to  the  employee 
satisfies  the  standard  in  §  1.401(a)(4)f- 
ll(d)f3)(iii)(B).  Thus,  under  that 
example,  crediting  the  imputed 
compensation  to  the  employee  is 
deemed  to  satisfy  the  additional 
requirements  of  §  1.401(a)(4)- 
ll(d)(3)(iv)(A),  even  if  the  employee  is 
not  performing  those  services  under  an 
arrangement  that  provides  an  ongoing 
business  benefit  to  the  employer 
maintaining  the  plan. 

(v)  No  significant  discrimination. 
Based  on  all  of  the  relevant  facts  and 
circumstances,  crediting  prior-employer 
compensation  or  imputed  compensation 
must  not  by  design  or  in  operation 
discriminate  significantly  in  favor  of 
highly  compensated  employees.  The 
standard  for  determining  whether 
crediting  prior-employer  compensation 
or  imputed  compensation  satisfies  this 
requirement  is  the  same  as  the  standard 
for  determining  whether  crediting  pre- 
participation  or  imputed  service 
satisfies  the  requirement  in 
§  1.40l(a)(4)-ll(d)(3)(iii)(C)  and 
whether  crediting  imputed  service 
satisfies  the  additional  requirement  of 
§1.401(a)(4)-ll(d)(3)(iv)(B). 

(3)  Reasonable  method — (i)  General 
rule.  Any  reasonable  method  may  be 
used  to  determine  the  amount  of  prior- 


employer  compensation  or  imputed 
compensation  provided  that  the 
requirements  of  paragraph  (f)(3)  (ii)  or 
(iii)  of  tbis  section  are  satisfied, 
whichever  is  applicable. 

(ii)  Requirements  for  prior-employer 
compensation.  Prior-employer 
compensation  credited  to  an  employee 
for  a  period  that  an  employee  is 
performing  services  for  another 
employer  must  be  compensation  for  the 
employee  from  the  other  employer  (or 
be  based  on  the  employees  basic  or 
regular  rate  of  compensation  from  the 
other  employer)  for  that  period.  In 
addition,  prior  employer  compensation 
credited  to  an  employee  must  not 
exceed  the  amount  of  compensation 
from  the  other  employer  that  would 
have  been  included  under  the  definition 
of  compensation  in  effect  for  that  period 
for  compensation  from  the  employer 
maintaining  the  plan.  Reasonable 
assumptions  may  be  made  in 
determining  the  amount  of 
compensation  received  from  another 
employer  for  a  period  that  would  have 
been  included  under  the  definition  of 
compensation  in  effect  for  that  period 
for  compensation  from  the  employer 
maintaining  the  plan. 

(iii)  Requirements  for  imputed 
compensation — (A)  General  rule.  The 
amount  of  imputed  compensation 
credited  to  an  employee  ^uring  any 
period,  when  combined  with  the 
amount  of  any  actual  compensation 
being  included,  must  not  exceed  an 
amount  that,  based  on  all  of  the  relevant 
facts  and  circumstances,  is  reasonably 
representative  of  the  amount  of 
compensation  that  the  employee  would 
have  received  and  that  would  have  been 
included  under  the  definition  of 
compensation  in  effect  for  the  period  if 
the  employee  had  continued  to  perform 
services  for  the  employer  during  that 
period  at  the  same  level  as  the  employee 
was  performing  before  the  employee 
stopped  performing  services  or  changed 
to  a  reduced  work  schedule.  The 
relevant  facts  and  circumstances 
include  the  compensation  that  the 
employee  was  receiving  immediately 
before  the  employee  stopped  jjerforming 
services  or  changed  to  a  reduced  work 
schedule,  and,  if  applicable,  the  rate  of 
compensation  in  effect  while  the 
employee  is  not  performing  services  or 
has  a  reduced  work  schedule  that  is 
applicable  to  the  employee's  specific  job 
grade  immediately  before  the  change 
occurred. 

(B)  Imputed  compensation  from 
another  employer.  Imputed 
compensation  credited  for  a  period  that 
an  employee  is  performing  services  for 
another  employer  is  deemed  to  satisfy 
paragraph  (f)(3)(iii)(A)  of  this  section  if 


the  amount  of  compensation  credited 
satisfies  the  requirements  of  paragraph 
(f)(3)(ii)  of  this  section  for  prior- 
employer  compensation.  Thus,  for 
example,  the  amount  of  imputed 
compensation  credited  to  an  employee 
for  a  period  that  the  employee  is 
performing  services  for  another 
employer  is  deemed  to  satisfy  paragraph 
(f)(3)(iii)(A)  of  this  section  if  the  amnimt 
credited  is  compensation  for  the 
employee  from  the  other  employer  (or  is 
based  on  the  employee's  basic  or  regular 
rate  of  compensation  from  the  other 
employer)  for  that  period,  and  the 
amount  credited  does  not  exceed  the 
compensation  from  the  other  employer 
that  would  be  included  for  the 
employee  under  the  definition  of 
compensation  in  effect  for  that  period 
for  compensation  from  the  employer 
maintaining  the  plan. 

(4)  Special  nondiscrimination  rule  for 
safe  harbor  definitions.  If  a  definition  of 
compensation  crediting  prior-employer 
or  imputed  compensation  is  otherwise 
described  in  paragraph  (c)  of  this 
section,  and  the  prior-employer 
compensation  or  imputed  compensation 
credited  satisfies  the  requirements  of 
paragraphs  (f)  (1),  (2),  and  (3)  of  this 
section,  then  the  definition  is  deemed  to 
satisfy  paragraph  (d)  of  this  section  (i.e.. 
it  is  deemed  to  be  nondiscriminatory). 

(g)*  •  Ml)*  •  * 

(iii)  Reductions  in  equivalent 
alternative  compensation  amount 
applicable  only  to  highly  compensated 
employees.  An  alternative  definition  of 
compensation  may  provide  that 
compensation  under  the  alternative 
definition  for  some  or  all  self-employed 
individuals  who  are  highly 
compensated  employees  is  a  specified 
portion  of,  rather  than  equal  to,  the 
equivalent  compensation  amount 
determined  under  paragraph  (g)(l)(i). 

(h)  Definitions.  The  following 
definitions  apply  for  purposes  of  this 
section: 

(1)  Applicable  provision.  Applicable 
provision  means  a  provision  that 
specifically  refers  to  section  414(s)  or 
this  section. 

(2)  Determination  period. 
Determination  period  means  a  period 
during  which  the  amount  of 
compensation  is  measured  for  use  in 
determining  whether  the  requirements 
of  an  applicable  provision  are  satisfied. 
If  no  period  is  provided  under  the 
applicable  provision  for  measuring 
compensation,  the  determination  period 
is  the  period  for  which  the  applicable 
provision  must  be  satisfied.  'The 
applicable  provision  may  provide 
additional  rules  concerning  the 
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determination  period  to  be  used  for 
satisfying  the  nondiscrimination 
requirement  in  paragraph  (d)  of  this 
section. 

(3)  Employee.  Employee  means 
employee  within  the  meaning  of 
§1.410{b)-9. 

(4)  Highly  compensated  employee. 
Highly  compensated  employee  means 
highly  compensated  employee  within 
the  meaning  of  §  1.410(b)-9. 

(5)  Nonhighly  compensated  employee. 
Nonhighly  compensated  employee 
means  nonhighly  compensated 
employee  within  the  meaning  of 
§1.410(b)-9. 

(6)  Self-employed  individual.  Self- 
employed  individual  means  self- 
employed  individual  within  the 
meaning  of  section  401(c)(1). 


())  Effective  date  and  transition 
rules— {\)  Statutory  effective  date. 
Section  414(s)  applies  to  years 
beginning  on  or  after  January  1. 1987. 

(2)  Regulatory  effective  dafe— (i)  In 
general.  Except  as  otherwise  provided 
in  paragraph  {j)(2)(ii)  of  this  section, 

§  1.414(8)-1  (a)  through  (i)  apply  to 
years  beginning  on  or  after  January  1. 
1994. 

(ii)  Plans  of  tax-exempt  organizations. 
In  the  case  of  a  plan  maintained  by  an 
organization  that  is  exempt  from  income 
taxation  pursuant  to  section  501(a), 
including  plans  subject  to  section 
403(b)(12)(A)(i)  (nonelective  plans), 
§  1.414(s)-l  (a)  through  (i)  apply  to  plan 
years  beginning  on  or  after  January  1, 
1996. 

(3)  Compliance  during  transition 
period.  For  plan  years  beginning  before 
the  effective  date  of  these  regulations,  as 
set  forth  in  paragraph  (j)(2)  of  this 
section,  and  on  or  after  the  statutory 
effective  date  as  set  forth  in  paragraph 
(1)(1)  of  this  section,  a  plan  must  be 
operated  in  accordance  with  a 
reasonable,  good  faith  interpretation  of 
section  414(s).  Whether  a  plan  is 
operated  in  accordance  with  a 
reasonable,  good  faith  interpretation  of 
section  414(s)  will  generally  be 
determined  based  on  all  relevant  facts 
and  circumstances,  including  the  extent 
to  which  an  employer  has  resolved 
unclear  issues  in  its  favor.  A  plan  will 
be  deemed  to  be  operated  in  accordance 
with  a  reasonable,  good  faith 
interpretation  of  section  414(s)(l)  and 
(2)  if  it  is  operated  in  accordance  with 
the  terms  of  §  1.414(s)-l  (a)  through  (i). 
For  years  beginning  on  or  after  the 
statutory  effective  dale  and  before  the 
effective  date  of  these  regulations,  a 
definition  of  compensation  is  also 
deemed  to  satisfy  section  414(s)  as  an 
alternative  method  of  determining 


compensation  undfT  section  414(s)(3)  if 
the  definition  satis  les  the  require-nents 
of  §  1.414(s)-l  (a)  t  irough  (i)  or  if  the 
definition  satisfies  the  prior  regulation 
provisions  of  §  1.4: 4(s)-l  T.  (See 
§  1.414(s)-l  T  as  cc  ntained  in  the  CFR 
edition  revised  as  cf  April  1. 1991  )  In 
addition,  for  those  transition  yean- .  a 
definition  of  comp-msation  is  deemed  to 
satisfy  section  4141  s)  as  an  alternative 
method  of  determi  ling  compensa  ion 
under  section  414(  0(3)  if.  based  oi  all 
the  relevant  facts  aid  circumstances  in 
effect  for  the  year,  jse  of  the  definition 
does  not  cause  discrimination  in  fivor 
of  highly  compens  Jted  employees 
Margaret  Milner  Ric  lardson. 
Commissioner  oflntt  mal  Revenue. 

Approved:  August  23, 1993.  * 

Leslie  Samuels, 

Assistant  Secretary  c  fthe  Treasury. 
|FR  Doc  93-21380  Filed  9-1-93;  4:15  pm) 
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DEPARTMENT  OF  TRANSPORTATION 

Coast  Guard 

33  CFR  Part  117 
[CQD01-03-122] 

DrawtMidge  Opemtion  Regulatiois; 
Apponagansett  R  ver,  MA 

AOENCY:  Coast  Guard.  DOT. 

ACTION:  Notice  of  temporary  devirtion 

from  regulations. 

SUMMARY:  The  Cotst  Guard  is  pro  dding 
notice  that  the  To-vn  of  Dartmout  i. 
Massachusetts,  has  been  granted 
permission  to  temporarily  deviate  for 
thirty  two  (32)  days  from  the  regu  ations 
governing  the  Padanaram  Bridge  over 
the  Apponagansett  River  at  mile  1.0  in 
Etertmouth,  Masse chusetts.  The 
deviation  permits  scheduled  oper  ings 
on  the  hour  and  tlie  half  hour  fron  5 
a.m.  to  9  a.m.  and  from  8  p.m.  to  f  p.m. 
and  permits  openngs  only  on  the  hour 
from  9  a.m.  to  8  p  m.  daily  from  A  ugust 
30, 1993,  through  September  30, 1 993. 
This  temporary  dt  viation  is  being 
implemented  to  e'aluate  the  effects  of 
alternative  changes  to  the  regulatijns 
governing  the  Pad  anaram  Bridge 
between  Dartmou  h  and  South 
Dartmouth,  Masse  chusetts. 
DATES: 

(1)  The  deviation  is  effective  foi  32 
days  from  August  30, 1993  through 
September  30, 19113. 

(2)  Comments  on  the  deviation  -nust 
be  received  on  or  before  November  15, 
1993. 

ADDRESSES:  Comrients  may  be  m.  iled  to 
Commander  (obr)  First  Coast  Guf  rd 


District,  room  628  at  the  John  Foster 
Williams  Building,  408  Atlantic 
Avenue.  Boston,  Massachusetts.  The 
comments  and  other  materials 
referenced  in  this  notice  will  be 
available  for  inspection  and  copying  by 
appointment  at  the  above  address. 
Normal  office  hours  are  between  6:30 
a.m.  and  3  p.m.,  Monday  through 
Friday,  except  federal  holidays. 
Comments  may  also  be  hand-delivered 
to  the  above  address. 
FOR  FURTHER  INFORMATION  CONTACT: 
William  C.  Heming,  Bridge 
Administrator.  First  Coast  Guard 
District.  (212)  668-7170. 

SUPPLEMENTARY  INFORMATION: 

Request  for  Comments 

The  Coast  Guard  encourages 
interested  persons  to  participate  in 
evaluation  of  possible  changes  to  the 
regulations  governing  the  Padanaram 
Bridge  over  the.Apponagansett  River  by 
submitting  written  data,  or  arguments 
for  or  against  the  deviation.  Persons 
submitting  comments  should  include 
their  name,  address,  identify  this  notice 
(CGDOl-93-122)  and  give  the  reason  for 
each  comment.  Persons  wanting 
acknowledgment  of  receipt  of  comments 
should  enclose  a  stamped  self-addressed 
post  card  or  envelope. 

The  Coast  Guard  will  consider  all 
comments  received  during  the  comment 
period.  If  it  appears  appropriate  to 
propose  a  (>ermanent  change  to  the 
regulations,  the  Coast  Guard  plans  to 
publish  a  notice  of  proposed  rulemaking 
which  will  request  comments  during  an 
additional  comment  p>eriod  announced 
by  a  later  notice  in  the  Federal  Register. 
Persons  may  submit  comments  by 
writing  to  the  Commander  (obr).  First 
Coast  Guard  District  listed  under 
ADDRESSES. 

Background  and  Purpose 

The  Padanaram  Bridge  over  the 
Apponagansett  River  between 
Dartmouth  and  South  Dartmouth  has  a 
vertical  clearance  of  9*  above  mean  high 
water  (MHW)  and  12'  above  mean  low 
water  (MLW). 

The  TovNTi  of  Dartmouth  requested  a 
change  from  the  present  operating 
regulations  in  33  CFR  117.587  which 
permitted  the  Padanaram  Bridge  to  open 
on  the  hour  and  half  hour.  The  town 
selectmen  felt  that  the  traffic  congestion 
during  peak  summer  months  was  a 
result  of  the  bridge  opening  every  30 
minutes  and  was  causing  village 
commerce  to  suffer.  The  selectmen  also 
considered  the  30  minute  opening 
schedule  a  serious  risk  to  public  safety 
because  emergency  vehicles  could  not 
travel  to  and  from  South  Dartmouth 
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during  the  traffic  delays  created  when 
the  bridge  opened  every  half  hour.  The 
Town  of  Dartmouth  requested  that  the 
bridge  be  required  to  open  only  on  the 
hour  for  a  test  period  of  60  days  to 
evaluate  the  effects  on  vehicular  and 
marine  traffic.  On  )uly  15.  1993.  the 
Coast  Guard  published  a  Notice  of 
Temporary  IJeviation  in  the  Federal 
Register  (S8  PR  38056).  which  permitted 
the  requested  deviation  from  July  1, 
1993.  through  August  29.  1993.  This 
provided  an  opportunity  to  evaluate  the 
effects  of  the  deviation  on  marine  and 
vehicular  traffic.  The  Coast  Guard  is 
implementing  an  additional  deviation  to 
the  regulations  to  evaluate  alternative 
opening  time  periods  for  the  Padanaram 
Bridge.  This  second  deviation  is 
necessary  be<uiuse  the  automatic  traffic 
gates,  which  were  scheduled  to  be 
installed  by  the  end  of  June,  were  not 
completed  in  time  to  fully  evaluate  the 
previous  deviation.  This  second 
temporary  deviation  will  permit  the 
bridge  to  open  on  the  hour  and  half 
hour  from  5  a.m.  to  9  a.m.  and  from  8 
p.m.  to  9  p.m.  to  facilitate  marine  traffic 
when  vehicular  traffic  is  lighter,  and  to 
open  on  the  hour  only  from  9  a.m.  to  8 
p.m.  during  periods  of  high  vehicular 
traffic.  This  temporary  deviation  retains 
the  requirement  for  the  bridge  to  open 
on  signal  as  soon  as  possible  for  vessels 
of  the  United  States,  state  and  local 
vessels  used  for  public  safety  and 
vessels  in  distress. 

Notice 

Notice  is  hearby  given  that: 

(1)  The  Coast  Guard  has  granted  the 
Town  of  Dartmouth,  Massachusetts,  a 
temporary  deviation  from  the  operating 
requirements  listed  in  33  CFR  117.587 
paragraph  (b)  governing  the  Padanaram 
Bridge  over  the  Apponagansett  River. 

(2)  This  deviation  from  normal 
operating  regulations  is  authorized  in 
accordance  with  the  provisions  of  33 
CFR  117.43  for  the  purpose  of 
evaluating  possible  changes  to  the 
permanent  regulations.  Under  this 
temporary  deviation,  the  Padanaram 
Bridge  operated  by  the  Town  of 
Dartmouth  shall  open  on  signal  from 
August  30, 1993  through  September  30, 
1993  from  5  a.m.  to  9  a.m.  and  from  8 
p.m.  to  9  p.m.  on  the  hour  and  half 
hour.  The  bridge  shall  open  on  signal 
from  9  a.m.  to  8  p.m.  on  the  hour  only. 

(3)  At  all  other  times,  the  bridge  shall 
open  on  signal  if  at  least  6  hours 
advance  notice  is  given. 

(4)  The  period  of  deviation  is  effective 
August  30. 1993  to  September  30, 1993. 


Dated:  August  17,  1993. 
Kent  H.  Williams, 

Rear  Admiral,  U.S.  Coast  Guard.  Commander. 
First  Coast  Guard  District. 
jFR  Doc.  93-21724  Filed  9-3-93;  8:45  ami 
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33  CFR  Part  117 

(CGOOS-92-099] 

RIN2115-AE31 

Drawbridge  Operation  Regulations; 
Potomac  River,  District  of  Columbia 

AGENCY:  Coast  Guard,  DOT. 

ACTION:  Notice  of  results  of  solicitation 

of  comments. 

T 

SUMMARY:  Pursuant  to  a  provision  in  the 
Coast  Guard  Authorization  Act  of  1992. 
the  Coast  Guard  issued  an  Advanced 
Notice  of  Proposed  Rulemaking 
(ANPRM)  soliciting  comments 
concerning  practical  ways  to  encourage 
owners  and  operators  of  commercial 
vessels  to  notify  the  bridge  tender  of  the 
time  a  vessel  would  need  the  drawspan 
of  the  Woodrow  Wilson  Memorial 
Bridge  raised  by  as  much  as  24  hours 
before  its  arrival.  This  notice  was 
published  in  the  Federal  Register  (58 
FR  6766)  on  February  2,  1993. 
Comments  were  accepted  through  April 
5. 1993.  Asa  result  of  comments 
received,  the  Coast  Guard  has 
determined  that  the  current  regulations 
for  the  Woodrow  Wilson  Memorial 
Bridge  will  remain  unchanged. 
DATES:  This  notice  is  effective  October 
7,  1993. 

FOR  FURTHER  INFORMATION  CONTACT: 
Ann  B.  Deaton,  Bridge  Administrator, 
Fifth  Coast  Guard  District.  431  Crawford 
Street,  Portsmouth,  Virginia  23704- 
5004.  or  telephone  (804)  398-6222. 

SUPPLEMENTARY  INFORMATION: 
Background 

From  August  of  1990  until  November 
17.  1992,  the  Woodrow  Wilson  Bridge 
operated  under  several  temporary 
deviations  from  the  existing  permanent 
regulations,  and  an  interim  final  rule. 

During  this  period  a  notice  of 
proposed  rulemaking  (NPRM)  to 
establish  new  permanent  operating 
regulations  was  published  in  the 
Federal  Register  (December  20. 1991,  56 
FR  66326).  The  Coast  Guard 
Authorization  Act  of  1992  (Public  Law 
102-587, 106  Stat.  5039)  imposed 
operating  schedule  regulations  for  the 
bridge,  removing  the  need  to  complete 
the  notice  and  comment  rulemaking 
(NPRM)  and  it  was  withdrawn  by  a 
notice  published  in  the  Federal  Register 


on  November  17. 1992  (57  FR  54202). 
Furthermore,  a  final  rule  amending 
§  117.255  (57  FR  54178).  published  the 
same  date,  replaced  the  interim  final 
rule  which  was  in  effect  at  the  time. 

Under  the  existing  operating 
schedule,  commercial  vessels  are  not 
allowed  passage  through  the  bridge 
during  rush  hours  and  other  peak 
schedule  traffic  hours,  but  may  arrange 
passage  at  other  times  by  providing  at 
least  12  hours  estimated  advance  notice, 
with  a  4-hour  confirmation.  Pursuant  to 
a  provision  in  the  Act  cited  above,  the 
Coast  Guard  published  an  ANPRM  to 
solicit  public  comment  on  whether 
there  are  practical  ways  to  encourage 
owners  and  operators  of  commercial 
vessels  to  make  every  reasonable  effort 
to  notify  the  bridge  tender  of  the  time 
a  vessel  will  arrive  at  the  Woodrow 
Wilson  Memorial  Bridge  by  at  least  24 
hours  before  that  arrival. 

Drafting  Information 

The  drafters  of  this  notice  are  Ann  B. 
Deaton.  Project  Officer,  and  Capt.  M.K. 
Cain.  Project  Attorney. 

Discussion  of  Comments 

Eleven  comments  were  received  in 
response  to  the  ANPRM  published  in 
the  Federal  Register  on  February  2. 
1993.  Of  these,  nine  were  opposed  to 
the  24-hour  advance  notice  requirement, 
one  saw  no  need  to  pursue  it,  and  one 
was  neutral.  Of  the  nine  comments 
opposed,  six  represented  commercial 
marine  interests,  two  represented  city 
and  regional  chambers  of  commerce, 
and  one  represented  the  city 
government.  The  theme  of  the 
opposition  of  all  nine  of  these 
comments  was  the  same:  (1)  Varying 
and  unpredictable  conditions  inherent 
in  commercial  vessel  operations  make  a 
24-hour  advance  notice  impractical;  (2) 
a  longer  advance  notice  will  make 
arrival  information  less  accurate, 
thereby  creating  additional  fhistration 
for  motorists  rather  than  helping  them; 
(3)  the  current  advance  notification 
requirement  is  accurate  and  effective  in 
alerting  motorists  of  scheduled 
openings.  The  comment  that  saw  no 
need  to  pursue  this  proposal  was  h-om 
an  organization  representing  thousands 
of  motorists  in  the  Metropolitan 
Washington.  DC  area.  This  organization 
concluded  the  12-hour  estimated 
advance  notice  with  the  4-hour  advance 
followup  notice  of  arrival  time  seems  to 
be  working  very  vvell  for  all  concerned. 
The  neutral  comments  came  from  a  state 
agency  representing  motorist  interests 
They  stated  that  although  a  24-hour 
advance  notice  would  be  beneficial  to 
motorists,  they  recognize  that  many 
factors  influence  the  actual  arrival  time 
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of  commercial  vessels  at  the  bridge  and, 
therefore,  the  24-hour  advance  arrival 
time  would  only  be  approximate. 

In  view  of  these  comments,  the  Coast 
Guard  has  determined  there  is  no  public 
support  for  a  24-hour  advance  notice 
requirement  for  commercial  vessels.  It 
has  further  determined  that  it  will  seek 
no  change  in  the  current  statutory 
opening  schedule  for  the  Woodrow 
Wilson  Memorial  Bridge. 

Hated;  June  21, 1993. 
W.T.  Leiand. 

Pear  Admiral.  U.S.  Coast  Guard.  Commander. 

Fifth  Coast  Guard  District. 

IFR  Doc.  93-21725  Filed  9-3-93:  8:45  ami 
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33  CFR  Part  165 

[COTP  Jacksonville.  FL  93-087] 

Safety  Zone;  Sister's  Creek, 
Jacksonville,  FL 

AGENCY:  Coast  Guard,  DOT. 
ACTION:  Temporary  final  rule. 

SUMMARY:  The  Coast  Guard  is 
establishing  a  safety  zone  at  the 
Heckscher  Drive  drawbridge  on  Sister's 
Creek  for  all  single  skinned  tank  barges 
and  vessels  over  40  feet  wide.  The  zone 
prohibits  single  skinned  tank  barges  and 
vessels  over  40  feet  wide  from  transiting 
through  the  Heckscher  Drive  drawbridge 
during  single  span  operations  while  the 
bridge  is  undergoing  repairs. 

EFFECTIVE  DATE:  This  regulation 
becomes  effective  at  6  a.m.  Eastern 
Daylight  Time  (EDT)  on  Monday, 
August  23. 1993.  It  terminates  at  6  p.m 
(EDT)  on  Friday,  November  19. 1993. 

FOR  FURTHER  INFORMATION  CONTACT: 
Lieutenant  Com.mander  W.H. 
Daughdrill.  Tel:  (904)  232-2648. 

SUPPLEMENTARY  INFORMATION:  In 
accordance  with  5  U.S.C.  553,  a  notice 
of  proposed  rulemaking  was  not 
published  for  this  regulation  and  good 
cause  exists  for  making  it  effective  in 
less  than  30  days  after  Federal  Register 
publication.  Publishing  an  NPRM  and 
delaying  its  effective  date  would  be 
contrary  to  the  public  interest  since 
immediate  action  is  needed  to  prevent 
injury  to  the  public  and  provide  a  clear 
work  area  for  workers. 

Drafting  Information 

The  drafters  of  this  regulation  are 
Lieutenant  Junior  Grade  Theodore  J. 
Ferring,  project  officer  for  the  Captain  of 
the  Fort,  and  Lieutenant  Henry  M. 
Bobotek.  project  attorney,  Seventh  Coast 
Guard  District  Legal  Office. 


Discussion  of  Regulation 

The  Coast  Guar  i  has  authorized  a 
temporary  change  in  the  operating 
regulations  of  the  Heckscher  Drive 
Drawbridge  to  all  jw  the  Department  of 
Transportation  to  complete  structural 
repairs.  The  Heckscher  Drive 
drawbridge  will  operate  on  a  single  leaf 
operation  from  6  a.m.  to  6  p.m.  during 
the  effective  dates.  Single  skinned  tank 
barges  and  ves.sels  over  40  feet  wide 
must  transit  the  span  from  6  p.m.  to  6 
a.m.  during  the  effective  dates  when  the 
drawbridge  will  be  able  to  open  with 
both  leaves  in  operation.  One  leaf  will 
open  fully  60  def;rees  while  the  leaf 
under  repair  will  open  45  degrees  from 
6  p.m.  to  6  a.m.  '^is  will  allow  for  a  60 
foot  horizontal  c  earance.  Due  to  the 
adverse  cross  currents  in  the  area,  this 
operating  restric'ion  is  necessai7  to 
insure  single  skiined  tank  barges  and 
vessels  over  40  f  jet  wide  have  the 
proper  clearance  to  safely  navigate  the 
span.  This  restri<.1ion  will  also  minimize 
the  risk  of  environmental  damage  which 
could  result  if  a  "estricted  ve.ssel 
collided  with  thi;  bridge's  fender 
system. 

This  regulatio  i  is  issued  pu^uant  to 
33  U.S.C.  1231  as  set  out  in  the 
authority  citation  for  all  of  part  165. 

Federalism 

This  action  has  been  analyzed  in 
accordance  with  the  principles  and 
criteria  contained  in  Executive  Order 
12612,  and  it  ha>  been  determined  that 
the  proposed  ru  emaking  doe;  not  have 
sufficient  federalism  im.plicat  ons  to 
warrant  the  preparation  of  a  Federalism 
Assessment. 

List  of  Siib)ects  n  33  CFR  Pa;i  165 

Harbors.  Marine  safety.  Na'  igation 
(water).  Reporting  and  recordkeeping 
requirements,  Sscurity  measi  res. 
Waterways. 

Temporary  Reg  jlalion 

In  consideration  of  the  foregoing, 
subpart  C  of  part  165  of  title  .13,  Code 
of  Federal  Regu  ations,  is  amended  as 
follows: 

PART  165— {AMENDED] 

1.  The  authority  citation  for  part  165 
continues  to  read  as  follows: 

Authority:  33  U.S.C  1231:  50  U.S.C.  191; 
49  CFR  1.46  and  33  CFR  l.OS-Kg).  6.04-1. 
6.04-6.  and  160.5 

2.  A  new  §  165.T0787  is  at  ded  to  read 
as  follows: 

§65.T0787    Safe^  Zone:  Siste-'s  Creek, 

Jacksonville,  Flo  Ida. 

(a)  Location.  The  followin ;  area  is  a 
safety  zone:  Heckscher Drivi 


drawbridge  on  Sister's  Creek,  Mile  739.2 
on  the  Atlantic  Intracoastal  Waterway. 

(b)  Effective  date.  This  regulation 
becomes  effective  at  6  a.m.  Eastern 
Daylight  Ttme  (EDT)  on  Monday. 
August  23.  1993.  It  terminates  at  6  p.m. 
(EDT)  on  Friday.  November  19. 1993. 

(c)  Regulations.  (1)  In  accordance  with 
the  general  regulations  in  §  165.23  of 
this  part,  each  person  in  this  zone  who 
has  notice  of  a  lawful  order  or  direction 
shall  obey  the  order  or  direction  of  the 
Captain  of  the  Fort.  Specifically  this 
zone  applies  to  all  single  skinned  tank 
barges  and  vessels  over  40  feet  wide. 
Due  to  0{>erating  restrictions  on  the 
span,  these  vessels  must  transit  between 
the  hours  of  6  p.m.  and  6  a.m.  during 
the  effective  dates.  Operators  of  these 
vessels  shall  request  the  bridge  tender 
open  both  leaves  at  least  one  hour  prior 
to  transiting  the  span.  The  bridge  lender 
can  be  reached  on  Channel  13  VHF  or 
at  (904) 251-3212. 

(2)  This  regulation  does  not  apply  to 
authorized  law  enforcement  agencies 
operating  within  the  Safety  Zone.  . 

Dated:  August  13. 1993. 

A.  Regalbuto, 

Captain.  U.S.  Coast  Guard,  Captain  of  the 
Port.  Jacksonville,  Florida. 

IFR  Doc  93-21723  Filed  9-3-93;  845  am| 
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DEPARTMENT  OF  EDUCATION 
34  CFR  Part  649 

RIN  1840-AB67 

Patricia  Roberts  Harris  Fellowship 
Program 

AGENCY:  Department  of  Education. 
ACTION:  Final  regulations:  correction. 

SUMMARY:  On  August  12. 1993.  final 
regulations  for  the  Patricia  Roberts 
Harris  Fellowship  Program  were 
published  in  the  Federal  Register  (58 
FR  42860).  The  purpose  of  this  notice  is 
to  change  the  contact  person  and  to 
provide  a  correct  telephone  number  for 
the  contact  person.  The  telephone 
number  published  in  the  final 
regulations  is  not  a  working  number. 

FOR  FURTHER  INFORMATION  CONTACT:  Ms. 
Cosette  Ryan.  U.S.  Department  of 
Education,  400  Maryland  Avenue  SW.. 
room  3022.  ROB-3.  Washington.  DC 
20202-5251.  Telephone  :  (202)  708- 
7127. 

(Catalog  of  Federal  Domestic  Assistance 
Number  84.094:  Patricia  Rot>ert$  Harris 
Fellowship  Program) 
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Dated:  September  1, 1993. 
David  A.  Longanccker, 

Assistant  Secretary  for  Postsecondary 

Education. 

|FR  Doc.  93-21729  Filed  9-3-93;  8.45  am) 
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This  section  of  the  FEDERAL  REGISTER 
contains  nobces  to  the  pubhc  of  the  proposed 
issuance  of  rules  and  regsiations.  The 
purpose  of  these  notices  ts  to  g»ve  interested 
persora  an  opportunity  to  participate  in  tf>e 
mie  maiung  pnorto  the  adoption  of  the  inat 
rules. 


DEPARTMENT  OF  AGRICULTURE 
Agricultural  Marketing  Service 
7  CFR  Part  52 

RtN  0581-AAM  — 

[FV-92-3»l 

UnitMl  States  Stamtefxto  for  Grades  of 
Tomato  Sauce 

AGENCY:  Agricultural  Marketing  Service. 

USDA. 

ACnON:  Proposed  rule. 

SUMMARY:  In  compUaxus  with  the 
requirements  for  periodic  review  of 
existing  regulations  and  in  response  to 
petitions  from  the  Indiana  Food 
Processors  Association,  incmporated 
(IFPA).  Escalon  Packers,  Inoorporated. 
and  Heinz,  U.S.A.,  the  Agricultural 
Marketing  Service  (AMS)  proposes  to 
revise  the  United  States  Standards  for 
Grades  of  Tomato  Sauce.  The  proposed 
rule  would  change  the  U.S.  grade 
standards  for  tomato  sauce  by:  Changing 
tbe  product  description;  redesignating 
the  quality  level  for  "U.S.  Grade  C"  as 
"U.S.  Grade  B."  defming  consistency  in 
U.S.  Grade  A  and  U.S.  Grade  B; 
replacing  dual  grade  nomenclature  with 
single  letter  grade  designations: 
providing  for  the  use  of  USDA-approved 
methods  or  devices  to  determine  color. 
defining  the  quality  factor  for  "defects" 
more  objectively;  rex'ising  the  section  on 
"Product  description**  and  the  section 
on  "Fill  of  container";  removing  Section 
52.2381,  Score  sheet  for  tomato  sauce*, 
and  making  minor  editorial  changes. 
DATES:  Comments  must  be  received  on 
or  before  November  8, 1993. 
ADDRESSES:  Interested  persons  are 
invited  to  submit  written  comments 
concerning  this  proposal.  Comments 
must  be  sent  in  duplicate  to  the  Office 
of  the  Branch  QiieC  Processed  Products 
Branch,  Fruit  and  Vegetable  Division. 
Agricultural  Mariceting  Service.  U^. 
Department  of  Agriculture,  room  0709. 
South  Building.  P.O.  Box  96456. 
Washington.  DC  20090-6456. 
Comments  should  reference  the  date 


and  page  number  of  this  issi  e  of  the 
Federal  Registet  and  will  be  made 
available  for  pul  lie  inspection  in  the 
Office  of  the  Branch  Chief  during 
regular  business  hours. 
FOR  FURTHER  INF  ^RMATKM  CONTACT: 
James  R.  Rodehf  aver,  Proce.sed 
Products  Branch.  Fruit  and  Vegetable 
Division,  Agricultural  Marketing 
Service.  U.S.  Department  of  Agriculture, 
room  0709.  Sou'h  Building,  P.O.  Box 
96456,  Washington,  DC  20030-6456. 
Telephone  (202j  720-6247. 
SUPPLEMENTARY  INFORMATKXI:  This 
action  has  been  reviewed  uider 
Executive  Order  12291  and 
Departmental  RBgulalion  1512-1  and 
has  been  designated  as  a  "nomnajor" 
rule.  It  will  not  ^esult  in  an  annual  effect 
on  the  economy  of  SlOO  mi  iion  or 
more.  There  will  be  no  major  increase 
in  costs  or  prices  for  consumers: 
individual  industries.  Federal.  State,  or 
local  govemmeiit  agencies;  or 
geographic  regions.  It  will  not  result  in 
significant  effects  on  comp3tition, 
employment,  investments,  productivity, 
innovations,  or  the  abihty  of  United 
States-based  en  erprises  to  compete 
with  foreign-ba:«d  enterprises  io 
domestic  or  export  markets. 

Agencies  are  -equired  to  review 
existing  regulat  ons  periodically.  The 
regulatory  review  ensures  that  the  grade 
standards  are  serving  their  intended 
purpose,  that  tfce  langtiage  is  clear,  and 
that  the  standards  are  consistent  with 
AMS  p>olicy  an<!  authority. 

Executive  Order  12778 

This  propose i  rule  has  teen  reviewed 
under  Executivj  Order  12778,  Civil 
Justice  Reform.  This  actior  is  not 
intended  to  have  retroactive  effect  This 
proposed  rule  v«-ill  not  preempt  any 
State  or  local  laws,  regulations,  or 
policies,  unless  they  present  an 
irreconcilable  conflict  wit  i  this  rule. 
There  are  no  administrati\  e  procedures 
which  must  be  exhausted  prior  to  any 
judicial  challenge  to  the  p'ovisions  of 
this  nile. 

The  AMS  Administrato  has  certified 
that  this  action  will  not  h<  ve  a 
significant  ecor  omic  imprct  on  a 
substantial  number  of  sm:  II  entities,  as 
defined  in  the  Regulatory  Flexibility 
Act,  Public  Uv  96-354  [l  U.S.C.  601  ef 
seq.),  because  i'  reflects  ci  irrent 
marketing  prac*  ices.  In  ad  dition.  these 
standards  are  v  )hintary.  J .  small  entity 
may  avoid  incurring  any  <  dditional 


economic  impact  by  not  employing  the 
standards. 

The  United  Slates  Department  of 
Agriculture  (USDA)  received  a  petition 
from  the  Indiana  Food  Processors 
Association.  Incorporated  (IFPA).  now 
part  of  Mid- America  Food  Processors 
.\ssociation,  requesting  that  the  U.S. 
grade  standards  for  tomato  sauce  be 
revised.  IFPA  wanted  the  grade 
standards  to  reflect  newer  tomato 
varieties,  harvesting  and  processing 
techniques,  and  procedures  leading  to 
improvements  in  the  quality  of  tomato 
sauce.  Escalon  Packers.  InccMporated 
(Escalon.  California),  and  Heinz,  U.SA. 
(Pittsburgh.  Peniwyivania).  requested 
similar  changes  in  the  grade  standards. 

Large  core  tomato  varieties  were  used 
for  processing  when  tbe  current  U.S. 
grade  standards  were  last  anwnded  in 
Octcrtier  I960.  These  tomatoes  were 
slightly  higher  in  natural  tomato  solids, 
i.e.  soluble  sugars,  fruit  acids,  and 
mineral  salts,  but  lacked  the  consistency 
found  in  recently  developed  coreless 
tomatoes. 

Since  these  grade  standards  virere  last 
revised,  the  manufacturing  of  tomato 
sauce  from  tomato  paste  has  become  a 
common  practice,  as  well  as 
manufacturing  tomato  sauce  directly 
from  tomatoes.  USDA  proposes  to 
change  the  product  description  for 
tomato  sauce  to  also  include  this 
processing  practice. 

The  quality  levels  in  the  current  grade 
standards  are  designated  as  "U.S.  Grade 
A"  and  "U.S.  Grade  C"  Most  other  U.S. 
grade  standards  with  two  quality  le\els, 
such  as  tomato  juice,  are  designated  as 
"U.S.  Grade  A"  and  "U.S.  Grade  B." 
This  proposal  would  change  the  grade 
designation  of  "U.S.  Grade  C"  to  "U.S. 
Grade  B"  in  the  grade  standards  for 
tomato  sauce. 

IFPA  stated  in  their  petition  that  over 
the  last  ten  years,  new  manufacturing 
techniques  and  procedures  and  new 
hybrid  tomato  varieties  have  provided 
processors  the  ability  to  produce  tomato 
sauce  with  a  higlier  consistency 
(resistance  of  a  fluid  to  deformation  i.e.. 
apparent  viscosity).  In  the  marketplace, 
consumers  have  indicated  a  purchasing 
preference  for  higher  consistency 
tomato  sauce.  IFPA  believes  thet  U.S. 
Grade  A  should  iiKlude  the  higher 
consistency  reqiiirements  that 
consumers  prefer.  In  its  petition,  IFPA 
specified  what  those  requirements  for 
consistency  should  be. 
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Although  the  consistency  of  tomato 
sauce  is  affected  by  the  mix  of 
ingredients  in  the  product,  it  is  known 
that  texture  and  consistency  of  the 
tomatoes  have  improved  the  quality 
characteristics  of  tomato  sauce. 

Presently,  tomato  sauce  consistency  is 
based  on  Bostwick  consistometer 
readings  which  measure  the  distance  a 
specific  volume  of  tomato  sauce  flows 
on  the  level  plane  of  the  consistometer 
in  a  specific  period  of  time  and  the 
tendency  of  the  liquid  portion  to 
separate  from  the  insoluble  solids 
portion.  Score  points  are  assigned  to  the 
tomato  sauce  according  to  the 
consistometer  readings. 

In  the  current  grade  standards,  the 
minimum  requirements  (maximum  flow 
limits)  for  consistency  in  U.S.  Grade  A 
and  U.S.  Grade  C  are  14.0  centimeters 
and  18.0  centimeters  respectively, 
measured  by  the  Bostwick 
consistometer.  USDA  believes  that 
tomato  sauce  quality  would  be  more 
accurately  represented  if  higher 
consistency  or  "thicker"  sauce  were 
assigned  a  higher  score  and  lower 
consistency  or  "thinner"  sauce  were 
assigned  a  lower  score  when  consumer 
preference  for  thicker  sauce  prevails  in 
the  marketplace. 

USDA  proposes  a  consistency  range  of 
4.0  centimeters  to  12.0  centimeters  for 
U.S.  Grade  A  tomato  sauce.  The  high 
consistency  or  low  centimeter  value 
tomato  sauce  will  receive  high  score 
points. 

In  addition  to  the  factor  of 
consistency,  this  proposed  rvile  would 
replace  dual  grade  nomenclature  with 
single  letter  designations.  Under  this 
proposal,  "U.S.  Grade  A"  (or  "U.S. 
Fancy")  and  "U.S.  Grade  C"  (or  "U.S. 
Standard")  would  become  "U.S.  Grade 
A"  and  "U.S.  Grade  B,"  respectively. 
This  proposal  also  provides  for  the  use 
of  methods  or  devices  other  than 
Munsell  color  discs  to  determine  color. 
These  methods  or  devices  must  be 
approved  by  USDA  and  must  give 
results  equivalent  to  the  assigned 
combinations  of  Munsell  color  discs  for 
the  respective  grades. 

Some  members  of  the  tomato  sauce 
industry  recommended  that  USDA 
provide  a  more  objective  method  to 
evaluate  "defects"  in  tomato  sauce. 
USDA  proposes  to  set  specific 
tolerances  for  peel,  dark  brown  and 
black  specks,  and  whole  seeds  based  on 
a  sample  of  100  grams  (3.5  oz]  spread 
over  a  specified  area  of  at  least  968 
square  centimeters  (150  sq  in).  USDA 
proposes  to  revise  the  product 
description  (§  52.2371)  by  allowing 
preservation  by  refrigeration  and 
freezing  as  FDA  has  done  in  the 
Standard  of  Identity  for  tomato 


concentrates.  Also,  USDA  proposes  to 
incorporate  FDA's  requirements  for  fill 
of  container  for  single  serving  sizes  56.7 
grams  (2  oz)  or  less  in  §  52.2373,  Fill  of 
container. 

Also,  this  proposed  rule  would 
remove  Section  52.2381,  "Score  sheet 
for  tomato  sauce",  from  the  U.S.  grade 
standards.  Reformatting  or  amending 
the  tomato  sauce  score  sheet  can  be 
more  efficiently  facilitated  by  editing 
the  score  sheet  as  a  document  not 
incorporated  in  the  grade  standards. 
This  change  is  consistent  with  recently 
revised  U.S.  grade  standards  in  which 
score  sheets  are  no  longer  incorporated. 

Finally,  the  proposal  includes  minor 
editorial  changes  and  provides  a 
uniform  format  consistent  with  recent 
revisions  of  other  U.S.  grade  standards. 
The  proposed  format  has  been  designed 
to  provide  users  with  simpler  and  more 
comprehensive  standards. 

Definitions  of  terms  and  easy-to-read 
tables  have  been  incorporated  to  assure 
better  understanding  and  uniform 
application  of  the  standards. 

USDA  has  determined  that  this 
proposed  rule  would  facilitate  trade 
between  processors  and  buyers  and 
improve  the  marketing  of  tomato  sauce. 

List  of  Subjects  in  7  CFR  Part  52 

Food  grades  and  standards.  Food 
labeling.  Frozen  foods.  Fruit  juices, 
Fruits,  Reporting  and  recordkeeping 
requirements,  Vegetables. 

For  the  reasons  set  forth  in  the 
preamble,  the  U.S.  Department  of 
Agriculture  proposes  to  amend  7  CFR 
part  52  as  follows: 

PART  52— PROCESSED  FRUITS  AND 
VEGETABLES,  PROCESSED 
PRODUCTS  THEREOF,  AND  CERTAIN 
OTHER  PROCESSED  FOOD 
PRODUCTS 

1.  The  authority  citation  for  part  52  is 
amended  to  read  as  follows: 

Authority:  Sees.  203.  20S.  60  Stat.  1087.  as 
amended,  1090.  as  amended  (7  U.S.C.  1622, 
1624). 

2.  In  Subpart — United  States 
Standards  for  Grades  of  Tomato  Sauce, 
§§  52.2371  through  52.2377  are  revised 
to  read  as  follows: 

Subpart— United  States  Standards  for 
Grades  of  Tomato  Sauce 


Sec. 

52.2371 

52.2372 

52.2373 

52.2374 


Product  description. 
Definitions  of  terms. 
Fill  of  container. 

Ascertaining  the  grade  and  factors 
of  quality. 

52.2375  Allowance  for  defects. 

52.2376  Sample  unit  sizes. 

52.2377  Determining  the  grade  of  a  lot. 


Subpart— United  States  Standards  for 
Grades  of  Tonrtato  Sauce 

§  52.237 1    Product  description. 

Tomato  sauce  is  the  concentrated 
product  prepared  from  the  liquid 
extracted  from  mature,  sound,  whole 
tomatoes;  the  sound  residue  from 
preparing  such  tomatoes  for  canning;  or 
the  residue  from  partial  extraction  of 
juice  or  reconstituted  or  remanufactured 
tomato  paste;  or  any  combination  of 
these  ingredients  to  which  is  added  salt 
and  spices.  One  or  more  nutritive 
sweetening  ingredients,  a  vinegar  or 
vinegars,  onion,  garlic,  or  other 
vegetable  flavoring  ingredients  may  be 
added.  The  food  is  preserved  by  heat 
sterilization  (canning),  refrigeration,  or 
freezing.  When  sealed  in  a  container  to 
be  held  at  ambient  temperatures,  it  is  so 
processed  by  heat,  before  or  after 
sealing,  as  to  prevent  spoilage.  The 
refractive  index  of  the  tomato  sauce  at 
20  degrees  Celsius  is  not  less  than 
1.3455. 

§  52.2372    Definitions  of  terms. 

(a)  Color  means  the  amount  of  red  in 
the  tomato  sauce  as  determined  by 
comparing  the  color  of  the  product  with 
that  produced  by  spinning  a 
combination  of  the  following  Munsell 
color  discs: 

Disc  1-Red  (5R  2.6/13)  (glossy  finish); 

Disc  2-Yellow  (2.5YR  5/12)  (glossy 
finish); 

Disc  3-Black  (Nl)  (glossy  finish);  and 

Disc  4-Gray  {N4)  (mat  finish). 
Any  other  method  or  device  approved 
by  USDA  which  gives  equivalent  results 
may  be  used  to  determine  color. 

(1)  Good  color  means  the  color  typical 
of  tomato  sauce  that  contains  as  much 
or  more  red  than  that  produced  by 
spinning  the  specified  Munsell  color 
discs  in  the  following  combinations  or 
an  equivalent  of  such  composite  color: 

65  percent  of  the  area  of  Disc  1; 
21  percent  of  the  area  of  Disc  2;  and 
14  percent  of  the  area  of  Disc  3  or  Disc 
4,  or  7  percent  of  the  area  of  Disc  3  and 
7  percent  of  the  area  of  Disc  4, 
whichever  most  nearly  matches  the 
reflectance  of  the  tomato  sauce. 

(2)  Reasonably  good  color  means  the 
color  typical  of  tomato  sauce  that 
contains  as  much  or  more  red  than  that 
produced  by  spinning  the  specified 
Munsell  color  discs  in  the  following 
combinations  or  an  equivalent  of  such 
composite  color: 

53  percent  of  the  area  of  Disc  1; 
28  percent  of  the  area  of  Disc  2;  and 
19  percent  of  the  area  of  either  Disc 
3  or  4,  or  9'/^  percent  of  the  area  of  Disc 
3  and  9  Vz  percent  of  the  area  of  Disc  4, 
whichever  most  nearly  matches  the 
reflectance  of  the  tomato  sauce. 
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(b)  Consistency  means  the  resistance   ^*^milar  substances.  The  f  pecific 


of  the  tomato  sauce  to  deformation  or 
resistance  to  flow.  i.e..  apparent 
viscosity  and  the  tendency  to  hold  its 
liquid  portion  in  suspension. 

(1)  GiKid  consistency  means  that  the 
tomato  sauce  is  not  excessively  stiff,  and 
that  it  flows  not  less  than  4.0 
centimeters  nor  more  than  12.0 
centimeters  in  30  seconds  at  20  degrees 
Celsius  in  the  Bostwick  consistometer. 
After  placing  a  tablespoon  of  tomato 
sauce  on  a  shallow  tray  for  2  minutes, 
there  shall  be  no  more  than  5  mm  {Vi« 
in)  of  free  liquid  evident  in  separation. 
The  high  consistency  tomato  sauce  will 
receive  the  high  score  points. 

(2)  Reasonably  good  consistency 
means  that  the  tomato  sauce  is  not 
excessively  stiff,  and  that  it  flows  less 
than  4.0  centimeters  but  not  less  than 
3.0  centimeters  or  flows  more  than  12.0 
centimeters  but  not  more  than  15.0 
centimeters  in  30  seconds  at  20  degrees 
Celsius  In  the  Bostwick  consistometer. 
After  placing  a  tablespoon  of  tomato 
sauce  on  a  shallow  tray  for  2  minutes, 
there  shall  be  no  more  than  10  mm  (Vm 
in)  of  free  liquid  evident  in  separation. 
Within  these  two  ranges,  tomato  sauce 
approaching  "good  consistency"  would 
receive  the  higher  score  points. 

(c)  Defects  mean  the  degree  of 
freedom  from  defects  such  as  dark 
brown  or  black  specks,  whole  seeds, 
tomato  peel,  core  material,  or  other 


requirements  for  defects  are  included  in 
Table  I.  This  factor  is  ev<  luated  by 
observing  a  layer  of  100  i^rams  (3.5  oz) 
of  product  which  is  spre id  over  a 
smooth  white  surface  an  a  of  at  least  968 
square  centimeters  (150  ^in). 

(1)  Practically  free  of  c  efects  means 
that  any  defects  present  n  the  sauce  do 
not  exceed  the  requirem  ints  for 
"practically  free"  in  Table  I. 

(2)  Reasonably  free  of  defects  means 
that  any  defects  present  n  the  sauce  do 
not  exceed  the  requirem  ants  for 
"reasonably  free"  in  Table  I. 

(d)  Finish. 

(1)  Good  finir>h  means  that  the 
product  is  everly  comm  nuted,  has 
uniform,  smooth  texture,  and  is  free 
from  lumps. 

(2)  Poor  finish  means  hat  the  product 
fails  to  meet  the  deflnition  of  "good 
finish." 

(e)  Flavor  and  odor  maan  the  flavor 
and  odor  characteristic  if  tomato  sauce 
produced  from  good  quiility  ingredients 
that  have  been  oroperly  processed. 

(1)  Good  flavor  and  o  lor  mean  a 
distinct  tomato  flavor  and  odor.  Such 
flavor  and  odor  is  free  f  om  scorching  or 
any  other  objectionable  flavor  or  odor. 

l2)  Reasonab  'y  good  favor  and  odor 
mean  a  flavor  aid  odor  in  which  there 
may  be  slight  traces  of  i  ndesirable 
flavor,  such  as  :x:orchec ,  bitter,  or 
astringent  flavor,  but  is  free  from 
objectionable  oT-flavor:  and  odors. 


§52.2373    FiM  of  container. 

Except  for  frozen  tomato  sauce  and 
tomato  sauce  packaged  in  individual 
serving-size  packages  containing  56.7 
grams  (2  ounces)  or  less,  each  container 
of  tomato  sauce  shall  be  filled  as  full  as 
practicable  without  impairment  of 
quality,  and  shall  occupy  not  less  than 
90  percent  of  the  c^ipacity  of  the 
container. 

§  52.2374    Ascertaining  the  grade  and 
factors  of  quality. 

(a)  The  grade  of  tomato  sauce  is 
ascertained  by  considering  the  factor  of 
finish,  which  is  not  scored,  and  the 
ratings  for  the  factors  of  color, 
consistency,  defects,  and  flavor  and 
odor,  which  are  scored.  The  relative 
importance  of  each  factor  which  is 
scored  is  expressed  numerically  on  the 
scale  of  100.  The  maximum  number  of 
points  that  may  be  given  for  each  factor 
is: 


Factors 

Coiof 

Consistency  

Defects  

Flavof  and  odor 

Total  score  


Pomts 


25 
25 
25 
25 


100 


§  52.2375    Allowances  for  defects. 


Table 


Factors 

U.S.  Grada  A 

U.S.  Grade  B 

Finish 

Cokji  „.^..........._......„ 

Score ~ 

Good'  „ 

Good 

21-25  points 

Good.' 

Reasonably  good. 
17-20  points. 

Consistency 

Centimeters  (Bostwid<)  

Good 

4.0-12.0 

Rea.sonabiy  good. 

3.0  to  less  than  4.0  or  more  than  12.0  but  less 

Separation  of  free  liquid  ..„ 

Score  _ 

Equal  to  or  less  ttian  5  mm  (Vie  in)  „ 

22-25  points 

than  15.0 
More  than  5  mm  Ixjt  equal  to  or  less  than  10 

mm  (%  in). 
18-21  points. 

Defects  2 : - 

PracticaHv  free      

Reasonably  free. 

Pjeces  of  peel'  exceeding  5  mm/IOOg  (3.5  oz) 
and  Darl<  specks  exceeding  1 .0  mm  ('/c  in) 
per  100  g. 

Whole  seeds/2.835  kg  (100  oz) 

Comtjinted  total  o?  15  pieces  of  peel  and  dark 
ttrown  or  black  specks   no  dark  tyown  or 
t>lack  specks  e>ceed  3.1  mm  O  in). 

1  

Not  materially  affe::ted  ........__.. 

Combined  total  of  36  pieces  of  peel  and  dark 
t>rown  Of  black  specks;  not  more  than  2 
dark  t)rown  or  black  specks  exceed  3.2  mm, 
no  dark  brown  or  black  specks  exceed  6  5 
mm  (V*  in). 

5. 

OveraH  app*aranc* . 

Not  senousfy  affected. 

Score  » ..... 

21-25  po«nts 

18-20  points. 

Flavor  and  odor 

Score 

Good „ 

21—25  Doints  _. 

Reasonably  good. 
1 7-20  DOints 

Total  nwiimum  score 

85  points „ 

70  points.* 

'  Evenly  commiruited;  smooth  uniform  texture. 

2 Except  for  wtx>le  seeds,  based  on  100  grams  (3.5  oz)  of  predict  at  8.3  to  9.0  percent  natural  tomato  solut>le  solids  (NTSS).  Whole  seeds, 
based  on  2.835  kg  (l 00  oz)  of  product  at  8.0  to  9.0  NTSS. 
3  Measured  witfx>ut  unrolling. 
^Tomato  sauce  wtuch  fails  to  meet  \h&  quality  of  U.S.  Grade  B  s^afl  t>e  c  assified  as  ''Sut>standard." 
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S  52.2376    Sampt*  unN  sixes. 

(a)  The  sample  unit  size  is  the  amount 
of  product  specified  to  be  used  for 
inspection  in  7  CFR  52.38,  Table  HI. 

(b)  For  Number  10  can  size  or  larger, 
an  optional  sample  unit  size  of  900 
grams  (approximately  32  ounces)  per 
container  is  permitted. 

$  52.2377    Determining  ttw  grade  of  a  lot 

The  grade  of  a  lot  of  tomato  s>auce 
covered  by  these  standards  is 
determined  by  the  procedures  found  in 
the  "Regulations  Governing  Inspection 
and  Certification  of  Processed  Fruits 
and  Vegetables,  Processed  Products 
Thereof,  and  Certain  Other  Processed 
Food  Products"  (7  CFR  52.1  through 
52.83). 

%%  52.2378-62.2381    [Rentoved] 

3.  Sections  52.2378  through  52.2381 
are  removed  and  reserved. 

Dated:  August  31, 1993. 
LJf.  Massaro, 
Acting  Administrator. 
|FR  Doc.  93-21601  Filed  9-3-93;  8:45  am) 

Bn.UNO  COOC  3410-Oi-P 


Anintal  and  Plant  Health  Inspection 
Service 

7  CFR  Part  319 
[Docket  No.  89-154-1] 
RIN  0579-AA21 

Importation  of  Plants  Established  in 
Growing  Media 

AGENCY:  Animal  and  Plant  Health 
Inspection  Service,  USDA. 
ACTION:  Proposed  rule  and  notice  of 
public  hearing. 

SUMMARY:  We  propose  to  amend 
"Subpart — Nursery  Stoclc,  Plants,  Roots, 
Bulbs,  Seeds,  and  Other  Plant  Products" 
to  allow  the  importation  of  five 
additional  genera  of  plants  established 
in  growing  media.  These  genera  are 
Alstroemeria,  Ananas.  Anthurium, 
Nidularium,  and  Rhododendron.  We 
believe  these  genera  may  be  imported 
under  conditions  proposed  for  the 
regulations  without  introducing  or 
disseminating  dangerous  plant  pests. 
This  change  would  affect  persons 
interested  in  importing  these  genera, 
and  domestic  growers  of  the  genera. 
DATES:  Consideration  will  be  given  only 
to  comments  received  on  or  before 
December  6. 1993.  We  also  will  consider 
comments  made  at  a  pubhc  hearing  to 
be  held  on  October  26. 1993,  in 
Washington.  DC. 

ADDRESSES:  Please  send  an  original  and 
three  copies  of  your  comments  to  Chief, 


Regulatory  Analysis  and  Development, 
PPD.  APHIS.  USDA,  room  804.  Federal 
Building,  6505  Belcrest  Road, 
Hyattsville.  MD  20782.  Please  state  that 
your  comments  refer  to  Docltet  No.  8^ 
154-1.  Comments  received  may  be 
inspected  at  USDA,  room  1141,  South 
Building,  14th  Street  and  Independence 
Avenue  SW.,  Washington,  DC,  between 
8  a.m.  and  4:30  p.m..  Monday  through 
Friday,  except  holidays. 
FOR  FURTHER  INFORMATION  CONTACT: 
Peter  Grosser  or  Frank  Cooper,  Senior 
Operations  Officers,  Port  Operations, 
PPQ,  APHIS,  USDA,  room  632,  Federal 
Building,  6505  Belcrest  Road, 
Hyattsville,  MD  20782,  301-436-^295. 

SUPf>t.EMENTARY  INFORMATION: 

Public  Hearing 

The  public  hearing  will  be  held  on 
Tuesday,  October  26, 1993.  in  the 
Jefferson  Auditorium.  United  States 
Department  of  Agriculture,  South 
Building,  14th  Street  and  Independence 
Avenue  SW.,  Washington.  DC.  Persons 
wishing  to  speak  at  the  public  hearing 
are  requested  to  contact  Richard  Kelly 
no  later  than  October  11.  at  (301)  436- 
5455.  or  by  writing  to  him  at  APHIS. 
PPD.  RAD,  room  804,  Federal  Building, 
6505  Belcrest  Road,  Hyattsville,  MD 
20782. 

A  representative  of  the  Animal  and 
Plant  Health  Inspection  Service  (APHIS) 
will  preside  at  the  public  hearing.  Any 
interested  person  may  appear  and  be 
heard  in  person,  by  attorney,  or  by  other 
representative. 

The  public  hearing  will  begin  at  10 
a.m.  and  is  scheduled  to  end  at  5  p.m. 
local  time.  However,  the  hearing  may  be 
terminated  at  any  time  after  it  begins  if 
all  persons  desiring  to  speak  have  been 
heard.  We  request  that  all  persons  who 
wish  to  speak  at  the  public  hearing 
contact  us  as  requested  above,  and 
provide  their  name,  organization,  and 
the  approximate  length  of  their 
presentation.  This  will  allow  us  to 
determine  whether  we  need  to  schedule 
additional  time  for  the  hearing. 
Speakers  who  register  in  advance  will 
be  informed  prior  to  the  hearing  of  the 
time  they  are  scheduled  to  speak. 
Attendees  who  do  not  register  in 
advance  will  be  allowed  to  speak  after 
all  scheduled  speakers  have  been  heard. 
We  ask  that  anyone  who  reads  a 
statement  provide  two  copies  to  the 
presiding  officer  at  the  hearing. 

If  the  number  of  speakers  at  the 
hearing  warrants  it,  the  presiding  officer 
may  limit  the  time  for  each  presentation 
so  that  everyone  wishing  to  speak  has 
the  opportunity. 

The  purpose  of  the  hearing  is  to  give 
interested  persons  an  opportunity  for 


oral  presentation  of  data,  views,  and 
arguments.  Questions  about  the  content 
of  the  proposed  rule  may  be  part  of  the 
commenters'  oral  presentations. 
However,  neither  the  presiding  officer 
nor  any  other  representative  of  APHIS 
will  respond  to  comments  at  the 
hearing,  except  to  clarify  or  explain 
provisions  of  the  proposed  rule. 

Future  Rulemaking  Actions 

APHIS  intends  to  propose  several 
more  amendments  concerning  plants 
established  in  growing  media  during  the 
next  several  years.  APHIS  has  received 
requests  to  allow  more  than  60 
additional  genera  and  families  of  plants 
established  in  growing  media  to  be 
imported  into  the  United  States. 

Generally,  APHIS  permits  the  entry  of 
specified  plant  genera  and  families  after 
APHIS  determines  that  the  entry  would 
not  introduce  plant  pests  harmful  to 
United  States  agriculture.  The  decision 
on  whether  to  allow  entry  of  each  plant 
genus  is  time-consuming,  and  includes 
detailed  analysis  of  pest  risks  associated 
with  the  genus.  These  pest  risk  analyses 
must  be  scientifically  sound,  thorough, 
and  up  to  date.  Pest  risk  analyses  have 
been  performed  in  the  past  for  most  of 
the  plant  genera  and  families  that  are 
under  consideration  for  entry 
established  in  growing  media.  However, 
most  of  the  analyses  were  completed 
more  than  a  year  ago,  and  some  are  up 
to  10  years  old.  APHIS  is  concerned  that 
some  of  the  analyses  may  now  be 
outdated.  In  addition,  the  methods  used 
in  performing  the  analyses  varied, 
because  they  were  not  conducted  in 
accordance  with  a  uniform  pest  risk 
analysis  methodology.  Therefore.  APHIS 
intends  to  conduct  new  pest  risk 
analyses  for  these  60  plant  genera  and 
families,  using  a  uniform  pest  risk 
analysis  methodology  and  up-to-date 
information. 

To  prevent  unnecessary  delay  in  the 
publication  of  regulations,  APHIS  has 
decided  to  publish  proposed  revisions 
to  §  319.37-8  in  several  phases.  Each 
time  APHIS  completes  the  pest  risk 
analysis  and  decision-making  process 
for  5-15  genera,  we  intend  to  publish  a 
proposed  rule  proposing  to  permit  entry 
of  those  genera  we  believe  can  be  safely 
imported. 

Therefore,  revisions  to  the  regulations 
will  be  proposed  in  phases.  We  have 
completed  pest  risk  analyses  for  five 
genera  based  on  proposed  standards  for 
risk  analysis.  The  current  proposed  rule 
proposes  to  add  these  five  groups  of 
plants  to  the  list  of  plants  approved  for 
entry  established  in  growing  media 
contained  in  §  319.37-8.  Over  the  next 
several  years,  we  expect  to  propose 
several  more  rules,  each  listing  plant 
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genera  APHIS  proposes  to  add  to  the  list 
in  §319.37-8. 

Background 

The  Plant  Quarantine  Act  (7  U.S.C 
151  et  seq.]  and  the  Federal  Plant  Pest 
Act  (7  U.S.C.  ISOaa  et  seq.)  authorize  us 
to  prohibit  or  restrict  the  importation 
into  the  United  States  of  any  plants, 
roots,  bulbs,  seeds,  or  other  plant 
products  in  order  to  prevent  the 
introduction  into  the  United  States  of 
plant  pests. 

Regulations  promulgated  under  this 
authority,  among  others,  include  7  CFR 
319.37  through  319.37-14,  "Subpart— 
Nursery  Stock,  Plants,  Roots,  Bulbs, 
Seeds,  and  Other  Plant  Products"  (the 
regulations).  These  regulations  govern 
the  importation  of  living  plants,  plant 
parts,  and  seeds  for  or  capable  of 
propagation,  and  related  articles.  Other 
sections  of  part  319  deal  with  articles 
such  as  cut  flowers,  or  fruits  and 
vegetables  intended  for  consumption. 

The  regulations  restrict  or  prohibit  the 
importation  of  most  nursery  stock, 
plants,  roots,  bulbs,  seeds,  and  other 
plant  products.  These  articles  are 
classified  as  either  "prohibited  articles" 
or  "restricted  articles." 

A  prohibited  article  is  an  article  that 
the  Deputy  Administrator  for  Plant 
Protection  and  Quarantine  (PPQ)  has 
determined  cannot  feasibly  be 
inspected,  treated,  or  handled  to  prevent 
it  from  introducing  plant  pests  new  to 
or  not  widely  previlent  or  distributed 
within  and  throughout  the  United 
Statw,  if  imported  into  the  United 
States.  Prohibited  articles  may  not  be 
imported  into  the  United  States,  unless 
imported  by  the  United  States 
DepartmenJ  of  Agriculture  (USDA)  fop 
experimental  or  scientific  purposes 
under  s{>ecified  safeguards. 

A  restricted  article  is  an  article  that 
the  Deputy  Administrator  for  PPQ  has 
determined  can  be  Inspected,  treated,  or 
handled  to  essentially  eliminate  the  risk 
of  its  spreading  plant  pests  if  imported 


into  the  United  States.  "Restricted 
articles  may  be  imports  d  into  the  United 
States  if  they  are  imported  in 
compliance  with  restrictions  that  may 
include  permit  ard  ph  'tosanitary 
certificate  requirement  >,  inspection, 
treatment,  or  postentry  quarantine. 

Section  319.37-8,  "(rowing  Media," 
allows  importation  of  ( ertain  restricted 
articles  established  in  ;^wing  media 
(potted  plants),  if  the  plants  were  potted 
in  an  approved  growing  medium  and 
were  grown  in  a  green! louse  in 
accordance  with  safeguard  conditions 
specified  in  the  rtgula  ions.  We  propose 
to  add  Ananas,  A  stroi  meha, 
Anthurium,  Nidu  ariun,  and 
Rhododendron  to  this  list. 

We  also  propos'i  to  i  dd  several  new 
growing  media  to  the  list  of  approved 
growing  media.  Tie  new  media  are 
baked  expanded  clay  pallets,  perlite, 
polymer  stabilizec.  staxh,  cork,  volcanic 
rock,  and  rock  wojI.  The  current 
regulations  allow  jse  'if  peat,  sphagnum 
moss,  vermiculite,  anc  various  synthetic 
growing  media,  and  require  that  the 
medium  be  new  (unused).  Based  on 
scientific  studies  c  f  pc  sts  associated 
with  growing  media,  we  believe  the 
media  we  propose  to  add  present  a  very 
low  risk  of  spreading  pests,  similar  to 
the  currently  appnved  media.  We  also 
propose  to  allow  the  importation  of 
regulated  articles  established  in  a 
mixture  ofapprovf  d  media,  as  well  as 
in  a  single  mediun .  Some  growers  may 
wish  to  employ  miKtv  res  of  media  for 
economic  reasons  or  lo  achieve 
particular  levels  of  aeration  or  water 
retention.  We  believe  that  using 
mixtures  of  approved  media  does  not 
increase  pest  risk. 

Potted  plants  tha  corrently  may  be 
imported  under  the  n^gulations  include 
Polypodiophyta  (fe  ti^),  African  violet, 
gloxinia,  begonia,  aic  peperomia  (under 
§  319.37-8(e)).  and  h}  acinth  (under 
§  319.37-8(0).  App!o  'ed  growing  media 
currently  include uii sed  peat, 
sphagnum  moss,  or  vormiculite.  and 


synthetic  media,  i.e.,  plastic  particles, 
glass  wool,  organic  and  inorganic  fibers, 
polyurethane,  polystyrene, 
polyethylene,  phenol  formaldehyde, 
and  ureaformaldehyde. 

"Standards  for  Pest  Risk  Analysis" 
Document 

As  announced  by  an  earlier  proposed 
rule  (56  FR  6297-315.  Docket  87-005. 
published  February  15. 1991)  and  an 
advance  notice  of  proposed  rulemaking 
(the  ANPRM,  56  FR  50523-50524. 
Docket  No.  91-036,  published  October 
7, 1991).  APHIS  developed  a  draft 
document.  "Standards  for  Pest  Risk 
Analyses:  Plants  in  Growing  Media" 
(the  "Draft  Standards"  document)  to 
assist  in  analyzing  the  pest  risks 
associated  with  this  proposed  rule.  The 
ANPRM  described  the  "Draft 
Standards"  document  as  "draft 
standards  describing  possible 
methodologies  for  this  type  of  pest  risk 
assessment"  (56  FR  50524). 

The  "Draft  Standards"  document 
discussed  in  the  ANPRM  attempted  to 
establish  a  framework  for  assigning 
quantitative  values  to  biological  and 
ecological  data  associated  with 
importing  plants  established  in  growing 
media.  The  central  features  of  the  "Draft 
Standards"  document  were  two  forms: 
(1)  a  Plant-Commodity  Assessment 
Form;  and  (2)  a  Pest  Assessment  Form, 
which  plant  science  experts  could  use 
to  assign  values  to  a  number  of  factors 
describing  characteristics  of  individual 
plant  types  and  individual  pests 
associated  with  them.  These  factors 
address  characteristics  of  pests  and 
commodities  that  are  relevant  to  pest 
risk  analysis,  and  the  infonnation 
organized  by  the  completed  forms  could 
be  used  by  APHIS  risk  analysts  to  assess 
risks.  Each  factor  on  the  forms  could  be 
assigned  a  value  between  0  (no  potential 
for  the  characteristic)  and  10  (highest 
potential).  The  forms  anticipated  that 
plant  scientists  could  assign  values  as 
follows: 


Potential 

Evidence 

Rating 
No. 

High „ 

Moderate  to  high 

Moderate 

Moderate  to  low 

High  potential  known  and  tJxumented „ 

Mooe:ate  to  high  potentia  i  nown  and  documented,  or  _„.. 

ProboNy  tiigh  potential  tmi  lata  lacking  and/or  questionatile. 

Moderate  potential  known  aid  documented,  or 

Prci.'.'^ly  moderate  to  higf  lotentiai  txit  data  lacking  arKVor  questionable. 

Moderate  to  low  potential  cxjwn  and  documented  or _ 

Probat)iy  moderate  potent  a  txjt  data  lacking  andlor  questionable. 

Low  potentiai  known  and  ci(cunr>ented,  or  _ 

Prot>abiy  moderate  tc  k>w  :  stential  but  data  lacking  and/or  questionatile.  or. 
Probably  low  potential  but  :ata  lacking  and/or  questionable. 

9-10 
7-8 

5-6 

3-4 

Low 

None 

1-2 
0 
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The  Plant-Commodity  Assessment 
Form  allowed  a  value  in  this  0-10  range 
to  be  assigned  for  the  plant  under 
review  for  each  of  the  following  factors: 

Probability  that  the  plant  will  be 
pmponated.  If  the  plant  is  propagated,  any 
posts  associated  with  the  plant  may  spread  to 
the  descendants  and  be  moved  to  additional 
locations,  which  increases  the  chance  of 
spreading  plant  pests. 

Plant  is  an  annual  111.  biennial  /5/.  or 
perennial  [Wl.  A  longer  plant  lifetime  means 
longer  survival  for  any  pests  that  may  he 
asso*  lilted  with  it.  and  more  opportunities  for 
spread  of  pests  from  the  plant. 
•     Number  of  propagalive  units  being 
imported  few  (ll.  moderate  number  15).  large 
number  1 10]  Since  all  imports  present  some 
level  of  risk,  the  cumulative  risk  rises  as  the 
total  volume  of  imports  rises. 

Number  of  propagative  units  projected  for 
importation  in  the  near  future:  none  10} . 
same  as  now  15}.  large  increase  llOf  Any 
sudden  large  increase  in  the  numtwr  of  units 
could  strain  APHIS  program  resources 
devoted  to  enforcing  regulations  regarding 
the  articles,  particularly  port  operations,  and 
would  increase  the  potential  for  introducing 

f)CStS. 

Unfamiliarity  with  imported  plant  by 
inspecting  official.  The  chance  that  an 
inspector  could  iail  to  find  pests  on  an 
inspected  article  increases  if  the  inspector  is 
not  accustomed  to  inspecting  the  article. 

Economic  importance  of  the  imported 
plant  species  in  the  United  States.  This  factor 
addresses  the  economic  impacts  of 
introducing  pests  of  particular  species. 
Introduction  of  pests  of  an  economically 
important  species  has  more  weight  than 
introduction  of  pests  of  species  of  negligible 
economic  importance  under  this  factor. 

Distribution  in  the  United  States:  limited 
111  to  widespread  [10].  The  larger  the 
distribution,  the  larger  the  potential  range  for 
pests  of  the  plant. 

Prr^bility  of  plant  coming  in  contact  with 
LIS.  crops.  This  factor  addresses  the 
possibility  that  pests  from  an  imported  plant 
could  spread  directly  to  crops. 

Susceptibility  of  U.S.  crop  to  foreign  pests. 
This  factor  addresses  the  gravity  of  the 
impact  if  the  imported  article  should  spread 
pests  to  U.S.  cn>ps. 

The  Pest  Assessment  Form  allowed  a 
value  in  the  0-10  range  to  be  assigned 
for  the  following  factors  relevant  to  each 
pest  associated  with  a  plant  under 
consideration  for  importation  into  the 
United  States: 

Likelihood  that  pest  may  vector  another 
pest  organism.  Some  pests  are  relatively 
harmless,  but  facilitate  the  spread  of  more 
serious  pests. 

If  the  pest  requires  a  vector,  likelihood  of 
pest  encountering  a  domestic  vector.  If 
suitable  domestic  vectors  are  scarce  or 
unavailable,  the  pest  is  less  likely  to  l)ecome 
established. 

Likelihood  that  U.S.  pest  species  has 
foreign  strain  or  subspecies  that  could 
increase  host  damage.  Greater  risk  is 
presented  by  pests  that  have  related  strains 
already  established  in  the  United  States.  The 


more  harmful  strains  could  readily  move  into 
the  ecological  niches  currently  filled  by  less 
harmful  strains. 

Ability  to  readily  develop  races  or  strains. 
This  trait  complicates  identification  and 
tracking  of  pest  strains. 

Ability  for  natural  dispersal.  Obviously,  as 
this  trait  increases,  so  does  the  pest  potential. 

Ability  to  use  human  activity  for  dispersal 
in  the  United  States.  Pests  that  readily  spread 
in  this  manner  (e.g.,  the  gypsy  moth)  have  a 
greater  opportunity  for  spread. 

Ability  to  obtain  high  population  densities 
in  a  short  time.  Ability  to  reproduce  sexually 
in  the  United  States  Ability  to  reproduce 
asexually  in  the  United  States.  Ability  to 
survive  adversity  for  long  periods.  Ability  to 
sun-ive  without  host.  Absence  of  domestic 
predators  or  parasites.  There  arc  obvious 
increases  in  pest  potential  associated  with 
pests  that  demonstrate  these  abilities. 

Worldwide  distribution  of  pest:  restricted 
jOl  to  ubiquitous  flOl  If  a  pest  is  found  in 
many  places,  it  shows  a  talent  for  l)ecoming 
estnlilished  in  new  areas,  which  would  affect 
its  likelihood  of  spreading  if  introduced  into 
the  United  States. 

Inability  to  be  detected  by  inspection.  Part 
of  the  protection  the  regulations  provide  is 
tmsed  on  inspection  for  pests.  Pests  that  are 
relatively  immune  to  discovery  through 
inspection,  therefore,  are  more  likely  to  be 
introduced  into  the  United  States. 

Inability  to  be  identified  to  a  level  that 
would  allow  its  quarantine  significance  to  be 
known.  Some  pests  may  he  disclosed  by 
inspection,  but  not  readily  separated  from 
closely  allied  genera  already  present  in  the 
United  States.  The  life  stage  of  a  jjcst 
associated  with  an  article  may  affect  the 
ability  of  inspectors  to  identify  it:  e.g., 
immature  insects  often  lack  morphological 
characteristics  that  allow  mature  stages  to  lie 
distinguished  from  similar  species  or  strains. 

Hitchhiking  ability  in  commerce.  Pests  that 
can  readily  move  with  articles  that  are  not 
their  natural  hosts  readily  move  and  disperse 
with  such  articles. 

Interception  frequency  at  ports  of  entry. 
Host  range:  host  specific  [ll  to  polyphagous 
[lOl  Likelihood  that  susceptible  hostls)  are 
present  in  the  United  States  at  the  time  of 
likely  pest  introduction.  Percentage  of  host 
range  that  pest  occupies  in  exporting 
country:  10%  111  to  100%  llOf  Percentage  of 
expected  U.S.  ecological  range  for  pest:  10% 
hi  to  100%  [lOf  These  factors  evaluate  data 
on  how  many  of  the  pests  succeed  in 
bypassing  initial  controls  and  make  it  to  U.S. 
ports  of  entry,  and  assess  how  successful  the 
pest  is  in  utilizing  potential  hosts,  in  the 
country  of  origin  and  in  the  United  States. 

Potential  economic  cost  (domestic  and 
exports)  if  pest  becomes  established  and 
widespread  in  the  United  States.  Inability  to 
economically  control  the  pest  if  established. 
A  high  cost  resulting  from  pest 
establishment,  or  a  high  cost  to  control  the 
pest  after  establishment,  indicate  possible 
consequences  of  introduction  that  must  be 
considered  when  risk  assessment  and  risk 
management  is  attempted. 

Ability  to  attack  roots  or  other  plant 
structures  hidden  by  the  growing  media.  If 
the  damage  is  hidden,  inspectors  are  less 
likely  to  detect  its  presence.  Therefore,  such 


pests  are  harder  to  exclude  through  means 
such  as  inspection. 

Abilitv  to  use  the  growing  media 
independent  of  the  plant.  Pests  that  can 
survive  without  the  usual  plant  host  are  more 
likely  1i.  survive  introduction  and  dispersal. 

Potential  of  increased  risk  due  to  a 
greenhouse  environment.  Because  the 
regulations  require  greenhouse  growth,  pests 
that  thrive  in  greenhouse  environments  are 
more  likely  to  be  associated  with  the 
n^ulated  articles  than  pests  that  do  not 

Potential  to  cause  environmental  and/or 
aesthetic  damage.  Obviously,  as  this  factor 
increases,  so  do  the  possible  consequences  of 
introduction  of  the  pest. 

The  "Draft  Standards"  document 
anticipated  using  these  forms  to 
organize  scientific  knowledge  and 
opinion  about  particular  plants,  and 
about  pests  that  were  identified  as 
associated  with  these  plants.  In 
developing  pest  lists  for  the  purposes  of 
this  proposed  rule,  the  approach 
described  in  the  "Draft  Standards" 
document  was  used.  Pest  lists  were 
developed  by  identifying  reports  of 
pests  asso<::iated  with  the  plants 
proposed  for  importation,  in  the 
geographic  areas  where  the  plants  for 
import  are  grown.  This  data  was 
collected  from  the  scientific  literature 
using  databases  with  a  scope  of 
approximately  the  past  20  years  of 
reports  (AGRICOLA.  CAB  Abstracts. 
BIOSIS  Previews).  The  data  were 
supplemented  with  any  reports  of  pest 
interceptions  present  in  APHIS 
databases  (PINET,  PPQ  Pest  Interception 
database)  and  pest  interception  reports 
from  foreign  plant  protection  services. 

In  collecting  the  scientific  data  for  the 
Plant-Commodity  Assessment  Form  and 
the  Pest  Assessment  Form,  APHIS 
employed  a  group  of  both  USDA  experts 
and  outside  scientists,  as  diso^ssed 
below.  This  group  was  used  solely  to 
obtain  the  best  available  scientific 
knowledge  about  pest  and  host  plant 
characteristics.  Members  of  the  group 
contributed  data  about  pests  and  host 
plants  both  individually  and  in  group 
work  sessions.  APHIS  analyzed  this  data 
through  pest  risk  assessment  and 
generated  the  proposed  regulatory 
requirements  discussed  below. 

While  this  expert  group  was 
identifying  relevant  pest  and 
commodity  characteristics,  APHIS 
officials  became  aware,  through 
comments  discussed  below,  that  the 
highly  quantitative  orientation  of  the 
forms  in  the  "Draft  Standards" 
document  was  a  barrier  to  generating 
consistent  and  reliable  information  on 
the  relevant  characteristics  of  pests  and 
commodities.  In  addition,  members  of 
the  group  perceived  a  problem  with 
assigning  a  numerical  value  to  each 
factor  on  the  forms,  to  be  "averaged"  by 
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APHIS  to  arrive  at  an  overall  value  for 
the  plant  or  pest.  Several  participants 
pointed  out  that  a  high  or  low  value  for 
some  factors  should  reduce  the 
relevance  of  otheWactors  when  the  time 
came  for  APHIS  to  assess  risks.  For 
example,  a  0  for  "percentage  of  expected 
U.S.  ecological  range  for  pest"  could 
mean  that  even  if  higher  values  were 
assigned  to  other  factors  for  the  same 
pest  (e.g..  "inability  to  be  detected  by 
inspection"),  the  real  risk  potential  for   . 
the  pest  would  be  low.  even  though 
numerical  averaging  of  all  the  factors 
could  yield  a  medium  or  high  value. 

In  working  with  the  concepts 
contained  in  the  Plant-Commodity 
Assessment  Form  and  the  Pest 
Assessment  Form.  APHIS  decided  to  set 
aside  the  strictly  quantitative  features  of 
the  forms.  The  same  factors  listed  on 
each  form  were  applied  to  each  plant 
and  pest,  but  the  group  did  not  attempt 
to  describe  the  presence  or  ab-sence  of 
characteristics  in  terms  of  a  0-10  value 
for  each  factor.  Instead,  participants 
discussed  each  factor  and  its 
relationship  to  other  factors.  In  the  end. 
participants  determined  whether  each 
factor  was  present  or  absent,  and  if 
present,  they  provided  a 
nonquantitative  description  of  the 
strength  of  its  presence. 

The  problem  with  overquantification 
in  the  Plant-Commodity  Assessment 
and  Pest  Assessment  forms  was  also 
identiPied  by  comments  on  the  "Draft 
Standards"  document  submitted  in 
response  to  the  ANPRM.  We  received 
comments  in  response  to  the  ANPRM 
from  four  State  agricultural  agencies: 
California.  Florida.  Hawaii,  and 
Maryland. 

One  comment  noted  that  "While  the 
(APHIS)  analyst's  perceived  risk  of  the 
pest  or  plant  commodity  may  be 
reflected  by  the  number,  attempts  to 
defme  it  rigidly  via  a  computer  program 
could  result  in  a  very  distorted  picture 
of  reality  and  a  false  sense  of  security  in 
the  final  risk  assessment.  A  subjective 
evaluation  by  an  experienced  analyst 
might  more  effectively  deal  with  an 
'oddball'  pest  than  a  computer  program 
with  rigidly  defined  parameters." 

A  second  comment  noted  that 
numerical  values  assigned  to  factors  on 
the  forms  could  be  unreliable  if  the 
value  is  based  on  limited  or  inadequate 
data,  and  suggested  that  the  reliability  of 
the  data  used  to  assign  values  also  be 
rated  on  each  form.  This  commenter 
suggested  that  in  addition  to  assigning 
a  0-10  value  to  each  pest  risk  factor,  the 
form  should  also  record  a  value  of  0-10 
for  the  reliability  of  the  data  used  to 
assign  the  pest  risk  value,  so  that  the 
Hnal  assessment  could  be  adjusted  for 
high  or  low  values  of  limited  reliability. 


A  third  comment  noted,  with  regard 
to  the  assessment  fornrs,  that  "The  list 
of  factors  to  consider  i  -.  very  complete, 
but  the  ability  to  answar  these  questions 
accurately  will  be  ver)  difficult, 
especially  when  cons'dering  organisms 
on  a  worldwide  basis  " 

A  fourth  comment  o  <pressed  concern 
about  the  assessment  farm  factors  that 
address  the  host  range  and  harm  caused 
by  pests  in  the  export!  ig  country.  The 
commenter  believed  ll  at  low  values 
assigned  to  these  factors  could  result  in 
an  overall  average  of  Ow  risk  for  a  pest 
that  could,  in  fact.  caM;e  substantial 
harm  if  introduced  int )  a  new  set  of 
environmental  condi'ions  in  the  United 
States. 

Based  on  these  con  ments  and  on  the 
experience  of  the  gro  )  o  of  USD  A 
experts  and  outside  s*:  entists  assembled 
to  identify  relevant  p^;t  and  plant 
characteristics,  we  did  not  attempt  to 
use  the  strict  quantity  t  ve  features  of  the 
forms  presented  in  the  "Draft 
Standards"  document.  The  group  did 
use  the  factors  identiled  in  the  forms  to 
collect  information  i^PHIS  then  used  in 
our  risk  assessments,  but  did  not 
employ  numeric  vak  e^^  or  averages. 
Instead,  as  discussed  aoove.  participants 
in  the  group  determined  the  presence  or 
absence  of  each  characteristic  described 
by  a  factor  on  the  fom  and  if  the 
characteristic  was  present,  gave  a 
nonquantitative  description  of  the 
strength  of  the  characteristic. 

We  believe  that  the  fundamental 
questions  asked  by  the  Plant- 
Commodity  Assessment  Form  and  the 
Pest  Assessment  Form  will  be  of 
continuing  use  in  evaluating  the  risk  of 
importing  plants  established  in  growing 
media.  For  each  pest  risk  assessment  for 
an  article  considered  for  import,  we 
need  to  collect  and  assess  information 
regarding  the  probabili'.y  that  pests  will 
accompany  the  article,  and  the 
probability  that  any  pests  that  may 
accompany  the  article  could  become 
established  in  the  Urited  States,  as  pests 
of  either  the  type  of  ert  cle  imported  or 
of  other  types  of  plarts  in  the  United 
States.  We  also  need  to  consider 
information  about  the  biological 
characteristics  of  such  oests.  their 
distribution  in  the  area  of  origin  of  the 
imported  article  and  in  the  United 
States,  and  the  type  cf  damage  the  pests 
cause.  We  also  need  'o  consider 
information  about  the  potential  range  of 
such  pests  in  the  United  States,  and  the 
availability  and  effecti\  eness  of 
mitigation  methods  tD  prevent  the 
introduction,  establishment,  and  spread 
of  such  pests. 

Therefore,  we  propose  to  add  to  the 
regulations  a  list  of  fundamental  pest 
risk  evaluation  standards  drawn  from 


the  types  of  data  the  Plant-Cornmodity 
Assessment  Form  and  the  Pest 
Assessment  Form  were  designed  to 
collect.  These  standards  describe  the 
type  of  pest  risk  information  that  must 
be  collected  and  evaluated  in  the  course 
of  our  pest  risk  asses.sments  tor 
determining  whether  to  allow 
importation  of  plants  established  in 
growing  media.  The  Plant-Commodity 
Assessment  Form  and  the  Pest 
Assessment  Form  described  in  the 
"Standards"  document  would  not  be 
used  in  the  future  to  capture 
information  about  relevant  biological 
information  regarding  pests  and  host 
plants,  because  their  strictly  numerical 
format  proved  unworkable.  Instead,  the 
type  of  information  about  pest  and  host 
plant  characteristics  to  be  collected  and 
considered  during  pest  risk  assessment 
would  be  described  by  proposed 
§§319.37-8(g)  (1)  and  (2).  The  standards 
for  evaluating  this  information  and 
estimating  pest  risk  would  be  available 
in  proposed  §§319.37-8(g)  (3).  (4)  and 
(5).  All  of  the  concepts  that  the  two 
discarded  forms  contained  about 
information  relevant  to  pest  risk 
assessment  are  captured  in  these 
proposed  sections.  The  regulations  do 
not  propose  any  specific  form  or  matrix 
for  recording  this  information,  because 
we  believe  that  such  rigidity  would 
unnecessarily  limit  opportunities  to 
creatively  organize  the  information  in 
ways  suited  to  the  particular  pest  or 
commodity  under  assessment. 
These  fundamental  pest  risk 
evaluation  standards  are  contained  in 
proposed  §  319.37-8(g).  "Pest  risk 
evaluation  standards  for  plants 
established  in  growing  media."  This 
new  paragraph  does  not  provide  an 
exact  formula  for  how  we  would' 
determine  whether  or  not  to  admit  an 
additional  type  of  plant  estabii:>hed  in 
growing  media,  because  we  have  found 
it  impossible  to  date  to  develop  an  exact 
formula  for  such  decisionmaking.  As 
discussed  above,  such  a  determination 
must  be  based  on  a  subjective 
evaluation  of  the  factors  listed  in  the 
proposed  new  paragraph  as  applied  to 
the  type  of  plant  being  evaluated,  and 
any  biological,  physical,  or  other 
considerations  for  particular  plants  or 
pests  that  could  make  individual  factors 
more  or  less  important  than  other 
factors.  Although  the  proposed  new 
section  would  not  provide  the  public 
with  an  exact  formula  for  calculating 
whether  particular  plant  genera  should 
be  admitted,  it  would  provide  a 
substantial  amount  of  information,  not 
currently  contained  in  the  regulations, 
about  APHIS  decisionmaking  in  this 
area.  Allowing  Importation  of  Ananas, 
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Alstroemeria,  Anthurium.  Nidularium, 
and  Rhododendron  Established  in 
Growing  Media. 

In  making  the  decision  to  propose  to 
add  these  five  genera  to  §  319.37-8(e). 
APHIS  engaged  in  an  extensive 
analytical  process  involving  USDA 
program  experts  and  outside  scientists. 
The  primary  goal  of  this  process  was  to 
determine  whether  the  genera  could  be 
imported,  either  under  the  conditions 
currently  contained  in  §319.37-8(e)  or 
under  feasible  alternative  conditions, 
without  introducing  or  disseminating 
injurious  plant  pests. 

APHIS  established  a  work  gsoup  to 
develop  and  anafyze  data  in  support  of 
this  goal.  The  work  group  included 
entomologists,  plant  pathologists, 
mycologists,  and  nematologists  from 
USDA,  universities,  and  State  plant 
protection  agencies. 

The  process  of  studying  the  five 
genera  and  associated  pests  involved 
several  stages,  described  below: 
developing  lists  of  potential  pests  of 
concern;  evaluating  the  risks  associated 
with  the  pests;  and  evaluating 
mitigation  measures  to  control  pest  risk. 

1.  Developing  Lists  of  Potential  Pests  of 
Concern 

Reports  in  the  scientific  literature 
concerning  pests  of  each  of  the  five 
genera  were  collected  and  evaluated.  An 
initial  collection  of  reports  was 
retrieved  using  the  DIALOG  database 
system.  The  reports  retrieved  through 
DIALOG  were  supplemented  by  reports 
from  the  work  group  members'  files  and 
contacts,  and  updates  from  plant 
protection  services  of  countries 
interested  in  exporting  articles  of  the 
five  genera. 

Reports  of  pests  associated  with  each 
genus  were  then  evaluated  to  identify 
pests  that  the  reports  indicated  are  not 
present  or  widely  disseminated  in  the 
United  States,  and  that  could  cause 
damage  to  plants  in  the  United  States  if 
introduced. 

2.  Evaluating  the  Risks  Associated  With 
the  Pests 

Each  of  the  five  genera,  and  the  pests 
identified  as  associated  with  them,  was 
evaluated  using  the  concepts  embodied 
in  the  risk  factors  listed  in  the  Plant- 
Conunodity  Assessment  Form  and  the 
Pest  Assessment  Form.  Each  pest  was 
evaluated  to  determine  the  probability 
that  it  could  enter  the  United  States 
with  articles  of  the  associated  genera, 
and  the  probability  that  it  could  become 
established  and  spread  af^er  entry.  The 
potential  harm  each  pest  could  cause  if 
it  entered  and  spread  was  also 
estimated. 


A  number  of  pests  were  determined  to 
present  a  risk  of  entry,  establishment, 
and  spread,  and  a  risk  of  substantial 
harmful  consequences  if  established. 
These  risk  evaluations  reflect  an 
assumption  that  no  mitigation  measures 
or  safeguards  are  in  effect  except 
inspection  of  a  sample  of  the  imported 
articles  at  the  port  of  entry.  The 
effectiveness  of  regulatory  requirements 
in  mitigating  risks  associated  with 
importing  these  articles  is  addressed  in 
the  next  section  of  this  document. 

3.  Mitigation  Measures  to  Control  Pest 
Risk 

To  determine  whether  there  is  a 
feasible  way  to  allow  the  importation  of 
articles  associated  with  pests  that  have 
a  substantial  probability  of 
establishment,  we  evaluated  the 
effectiveness  of  mitigation  measures  for 
controlling  these  risks.  Mitigation 
measures  considered  included  both  the 
existing  entry  requirements  of  §  319.37- 
8(e),  and  other  measures. 

Current  §  319.37-8(e)  allows 
importation  of  listed  articles  under  the 
following  conditions: 

(1)  If  there  is  a  written  agreement  between 
the  Plant  Protection  and  Quarantine 
Programs  and  the  plant  protection  service  of 
the  country  where  the  article  is  grown  in 
which  the  plant  protection  service  of  the 
country  where  the  article  is  grown  agrees  to 
implement  a  program  in  compliance  with  the 
provisions  of  this  section: 

(2)  If  there  is  a  written  agreement  between 
the  grower  of  the  article  and  the  plant 
protection  service  of  the  country  where  the 
article  is  grown  wherein  the  grower  agrees  to 
comply  with  the  provisions  of  this  section, 
wherein  the  grower  agrees  to  allow  an 
inspector  access  to  the  growing  facility  as 
necessary  to  monitor  compliance  with  the 
provisions  of  this  section,  and  wherein  the 
grower  agrees  to  allow  representatives  of  the 
plant  protection  service  of  the  country  in 
which  the  article  is  grown  access  to  the 
growing  facility  as  necessary  to  make 
determinations  concerning  compliance  with 
the  provisions  of  this  section; 

(3)  If: 

(i)  Grown  throughout  its  growing  period 
only  in  a  greenhouse  with  insect-proof 
screening  (a  minimum  of  16  mesh  per  inch) 
on  all  vents  and  with  all  entryways  equipped 
with  automatic  closing  doors; 

(ii)  Grown  only  in  a  greenhouse  unit  solely 
used  for  articles  grown  under  all  the  criteria 
specified  in  this  paragraph  (e); 

(iii)  Grown  only  on  a  raised  bench 
supported  by  legs  and  raised  at  least  460 
millimeters  (approximately  18  inches)  off  the 
floor, 

(iv)  Grown  only  in  unused  peat,  sphagnum 
moss,  or  vermiculite  growing  media;  or 
grown  only  in  synthetic  growing  media  or 
synthetic  horticultural  foams,  i.e.,  plastic 
particles,  glass  wool,  organic  and  inorganic 
fibers,  polyurethane,  polystyrene, 
polyethylene,  phenol  formaldehyde, 
ureaformaldehyde; 


(v)  Watered  only  with  clean  rainwater  that 
has  been  pasteurized,  with  clean  well  water, 
or  with  potable  water; 

(vi)  Grown  in  a  greenhouse  clean  of  sand, 
soil,  or  earth: 

(vii)  Crown  only  in  a  greenhouse  where 
strict  sanitary  procedures  are  always 
practiced,  i.e.,  cleaning  and  disinfection  of 
floors,  benches,  and  tools,  the  application  of 
measures  to  protect  against  any  injurious 
plant  diseases,  injurious  insect  pests,  and 
other  plant  pests;  and 

(viii)  Stored  only  in  areas  found  free  of 
sand,  soil,  earth,  injurious  plant  diseases, 
injurious  insect  pests,  and  other  plant  pests. 

(4)  If  appropriate  measures  have  been  taken 
to  assure  tiiat  the  article  is  to  be  stored, 
packaged,  and  shipped  firee  of  injurious  plant 
diseases,  injurious  insect  pests,  and  other 
plant  pests: 

(5)  If  accompanied  by  a  phytosanitary 
certificate  of  inspection  containing  an 
accurate  additional  declaration  from  the 
plant  protection  service  of  the  country  in 
which  grown  that  the  article  meets 
conditions  of  growing,  storing,  and  shipping 
in  compliance  with  7  CFR  319.37-8(e):  and 

(6)  If  the  accompanying  phytosanitary 
certificate  of  inspection  is  endorsed  by  a 
Plant  Protection  and  Quarantine  Programs 
inspector  in  the  country  of  origin  or  at  the 
time  of  offer  for  importation,  representing  a 
finding  based  on  monitoring  inspecUons  that 
the  conditions  listed  above  are  being  met. 

These  requirements  control  pest  risk 
by  requiring  that  the  articles  be  grown 
in  greenhouses  and  be  protected  from 
pests  by  a  variety  of  physical  and 
procedural  barriers.  The  articles  are 
grown  in  media  that  are  very  unlikely  to 
harbor  pests,  are  grown  on  benches 
raised  above  the  floor  to  present  a 
barrier  to  pests,  are  watered  only  with 
clean  water  unlikely  to  contain  pests, 
and  are  grown  in  a  greenhouse  with 
screens  and  automatically  closing  doors 
that  present  barriers  to  entry  of  pests. 
The  greenhouses  must  employ  sanitary 
practices  to  destroy  any  pests  that  gain 
access  to  it,  and  the  articles  must  be 
stored  and  shipped  using  measures  to 
ensure  their  freedom  from  pests. 

These  requirements  are  an  effective 
barrier  to  contamination  of  the  articles 
by  many  pests,  especially  insects.  We 
believe,  based  on  years  of  experience 
enforcing  these  requirements  and 
studies  of  the  growing  facilities  that 
apply  them,  that  greenhouses  meeting 
these  requirements  are  highly  effective 
in  excluding  injurious  plant  pests. 
Studies  also  show  that  unused  growing 
media  of  the  types  allowed  by  the 
requirements  are  free  from  injurious 
plant  pests.  If  the  plants  that  are  brought 
into  these  greenhouses  and  established 
in  unused  growing  media  are  also  free 
from  injurious  plant  f>ests,  there  is  a 
high  probability  that  the  plants  will 
remain  free  from  pests  and  diseases 
during  their  growing  period  in  the 
greenhouse. 
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Plants  of  these  five  genera 
(Alstroemeria,  Aaanas,  Antlntrium. 
Nkiularkim,  and  Rhododendron)  ara 
already  alU»wed  entry  into  tbe  United 
States  firom  all  countries  if  not 
established  in  growing  B>edia,  and  if 
otherwise  in  accord  with  the  provisions 
of  the  reguiaticns.  There  hav«  been  no 
repKMls  ol  plant  pests  associated  wkh 
the  importation  of  bare-rooted  plants  of 
these  genera  becoming  established  or 
spreading  in  the  United  States. 
Therefore,  we  are  using  the  risks 
assodatod  with  importing  bare-rooted 
plants  as  a  benchmark  for  our  proposal 
regarding  importation  of  plants  in 
growing  media.  Under  the  proposed 
pest  risk  assessment  methodology  in 
§319.37-8(g)  of  the  regulations,  we 
would  propose  to  allow  an  article  in 
growing  media  to  be  imported  only  if 
the  risks  associated  with  the 
importation  are  equal  to  or  less  than  tbe 
risks  associated  with  importing  the 
article  with  bare  roots.  In  evaluating  the 
risks,  we  would  take  into  account  all 
factors  associated  with  tbe  importation 
that  would  reduce  or  mitigate  risks.  Tbe 
major  factors  that  would  reduce  risks 
associated  with  growing  media  are  the 
current  and  proposed  requirements  of 
§  31937-8(eK  which  act  to  ensure  that 
plants  are  free  from  dangerous  pests  at 
the  time  they  are  introduced  into  a 
greenhouse,  throughout  the  period  they 
are  grown  in  the  greenhouse,  and  at  the 
time  they  are  exported  to  the  United 
States. 

We  propose  to  retain  the  current 
regul^ens'  approach  of  using  written 
agreements  to  aid  enforcement  of  the 
regulatory  requirements.  Both  die 
current  and  proposed  regulations 
employ:  (1)  A  written  agreement 
between  APHIS  and  the  plant  protection 
service  of  the  country  where  the  article 
is  ^rown,  and  (2)  a  written  agreement 
between  the  grower  and  the  plant 
protection  service  of  the  couintry  where 
the  article  is  grown.  Through  the  first  of 
these  agreements,  the  foreign  plant 
protection  service  agrees  to  implement  a 
program  for  enforcement  of  the 
regulatory  requirements.  APHIS  relies 
on  foreign  plant  protection  services  to 
aid  the  enforcement  of  the  regulations 
by  providing  information  on  growers 
and  pest  situations,  and  inspection, 
certification,  and  other  services.  This 
written  agreement  assures  APHIS  that 
such  services  will  be  made  available. 

The  second  written  agreement 
provides  assurance  that  the  grower  will 
comply  with  regulatory  requirements 
and  cooperate  with  inspectioa  and 
monitoring  activities  of  the  foreign  plant 
protection  service. 

While  we  propose  to  retain  the  basic 
orientation  of  the  current  regulations, 


including  the  use  of  vrr  tten  agreements, 
we  also  propose  to  adi^l  requirements 
addressing  die  following  areas: 
— Size  of  screen  openings  for  screeas  on 

greenhouses; 
— Visual  inspection  foe  plant  diseases  of 

the  parent  stock  of  certain  plants; 
— The  minimum  time  plants  must  be 

grown  in  greenhouses  meeting  the 

requirements  of  the  regulations; 
— Requirements  for  plaits  descended 

from  mother  plants  imported  into  a 

foreign  country  from  a  third  country: 

and 
— Monitoring  of  plants  growing  in 

greenhouses  for  sigr  .  of  disease. 

In  particular,  we  are  adding 
requirements  to  ensur?  that 
Rhododendron  spp.  g'  irwn  in 
accordance  with  the  regulations  are  free 
from  pests  and  diseases  at  the  time  they 
are  imported  into  the  Mnited  States.  Of 
the  five  genera  evaluated,  uncontrolled 
Rhododendron  impor.t  would  have  the 
greatest  potential  for  introducing  pests 
that  could  become  established  and 
cause  significant  econ'rmic  damage  in 
the  United  States.  Thir  is  because 
Rhododendron  has  se^  eral  pests 
associated  with  it  that  are  not  found  in 
the  Uniteil  States  and  hat  are  capable 
of  becoming  establishf  d  here. 

The  requirements  w  »  propose  to  add 
for  all  plants  importec  in  accordance 
witli  §319.37-8(e)  (i.e  ,  Alstroemeria. 
Ananas,  Anthvrmm,  l^egonia.  Gloxinia 
{^Sinningia),  Nidulan  um,  Peperomia, 
Polypodiophyta  (=Filicales)  ffems). 
Rhododendron,  and  Siintpaulia),  and 
the  extra  requirement;  for 
Rhododendron,  are  di  ?cussed  below. 

The  current  regulations  require  a 
greenhouse  screen  siz  3  of  16  mesh  per 
inch,  which  results  in  screen  openings 
of  approximately  1.1  nm.  We  propose 
to  allow  screen  openir  gs  of  no  more 
than  0.2  nun  for  Rhoa  idendron,  and  of 
no  more  than  0.6  mm  "or  all  other 
genera.  This  is  necessry  because  a 
number  of  pests  of  co  cem  could  enter 
greenhouses  through  :  penings  greater 
than  0.6  mm,  and  we  :  ave  identified  10 
significant  pests  of  RI  tdodendron  that 
could  enter  greenhou ;  ;s  through 
openings  greater  than  1.2  mm.  These 
Rhododendron  pests  i^  geometrid  and 
tortricid  moths  of  the  i  enera  AcJeris, 
Arichanna,  Cacoecimi  rpha,  and 
Olethreutes.  the  mite;  Tarsonemus  and 
Pbyllocoptes,  the  whi '  jfly  Diaieurodes 
chittendenu.  the  leeftc  pper  Phiogotettis 
Cyclops,  the  lace  bug  S  gphanitis 
Caucasia,  and  the  sea  <  insect 
Eulecanium. 

The  change  in  the  screen  size 
requirement  for  articl'»^  other  than 
Rhododendron,  from  1 5  mesh  to  a  0.6 
nun  opening,  will  ha\e  no  real  effect 


because  the  screen  size  currently 
emplov-ed  by  facilities  growing 
restricted  articles  in  accordance  with 
§  319.37-«(e)  is  27  mesh,  which  rrpates 
a  0.6  ram  opening.  Apparently,  an 
earlier  revision  to  the  regulations 
specified  an  erroneously  large  screen 
size,  but  the  screen  size  in  actucl  use  as 
confirmed  by  inspectors  has  a  0.6  aim 
opening.  This  opening  is  small  enough 
to  prevent  entry  of  jiests  of  concern,  and 
the  change  in  the  regulations  from  16 
mesh  to  a  0.6  mm  opening  es.sentially 
corrects  a  mistake  in  the  regulations 
without  causing  an  actual  change  to 
facility  operations.  However,  the 
requirement  of  a  0.2  mm  screen  opening 
for  Rhododendron  wouW  require 
growers  of  this  article  to  install 
screening  with  smaller  openings  than 
used  by  growing  facilities  for  other 
restricted  articles  under  §319. 37-8(e). 

With  regard  to  plant  diseases,  the 
current  regulations  require  that 
greenhouse  procedures  must  include 
"the  application  of  measures  to  protect 
against  any  injurious  plant  diseases," 
and  that  "appropriate  measures"  must 
be  taken  to  ensure  the  freedom  of  the 
articles  from  injurious  plairt  diseases. 
These  requirements  must  be  confirmed 
by  inspectors  from  APHIS  and  the 
foreign  plant  protection  serrice,  by  "a 
finding  based  on  monitoring  inspections 
that  the  conditions  listed  above  are 
being  met." 

While  monitoring  inspections  and 
good  greenhouse  practices  are  usually 
effective  in  preventing  or  detecting 
plant  diseases,  we  believe  the 
regulations  should  provide  more 
sped  fie  requirements  to  ensiue  that 
articles  unported  in  accordance  with 
§  319.37-8(€)  are  free  from  piant 
diseases.  In  particular,  we  propose  to 
address  the  freedom  from  disease  of  the 
mother  stock  of  all  plants  grown  and 
imported  in  accordance  with  §319.37- 
8(e).  We  propose  to  require  that  mother 
stock  be  inspected  for  signs  of  diseese 
or  pests,  by  an  APHiS  or  foreign  plant 
protection  service  inspector,  within  60 
days  prior  to  the  time  propagufes  from 
the  mother  stock  are  established  in  the 
greenhouse  for  growing  in  accordance 
with  the  regulations.  Such  inspection 
has  in  fact  occurred  for  many  of  the 
restricted  articles  grown  in  accordance 
with  §  319.37-8(e)  in  recent  years,  and 
we  believe  these  inspections  have 
contributed  to  the  success  of  the 
prograni  to  date.  Therefore,  we  propose 
to  specifically  require  such  inspetlion, 
both  for  articles  currently  allowed 
importation  under  §  319-37-a(e)  and  the 
five  additional  articles  we  propose  to 
allow  importation. 

In  addition,  we  propose  to  require 
that  the  mother  stock  of  Rhododendron 
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spp.  grown  in  accordance  with  the 
regulations  be  visually  inspected  for 
signs  of  speciHed  diseases  that  could 
cause  substantial  damage  if  introduced 
into  the  United  States.  Visual  inspection 
of  Rhododendron  would  be  required  for 
evidence  of  diseases  caused  by 
Chrysomyxa  ledi  var.  rhododendri, 
Erysiphe  crvcifemnim,  Erysiphe 
rhododendri.  Exobasidium  vaccinum 
and  E.  vaccinum  var.  japonicum.  and 
Phomopsis  theae. 

We  also  propose  that  Rhododendron 
species  must  be  introduced  into  the 
greenhouse  as  tissue  cultures  or  as 
rootless  stem  cuttings  from  mother 
plants  that  have  received  a  pesticide  dip 
prescribed  by  the  plant  protection 
service  of  the  exporting  country  for 
mites,  scale  insects,  and  whitefly  and 
that  have  been  grown  for  at  least  the 
previous  six  months  in  a  greenhouse 
that  meets  the  requirements  of  §  319.37- 
8(e)(2){ii).  Treating  the  mother  plants  for 
these  pests  and  growing  them  in  a 
controlled  greenhouse  for  six  months 
makes  it  very  unlikely  the  mother  plants 
will  harbor  pests.  Allowing  the  mother 
plants  to  be  propagated  only  through 
tissue  culture  or  rootless  stem  cuttings 
makes  it  probable  that  even  if  the 
mother  plant  somehow  became  infested 
with  these  pests,  they  would  not  be 
included  in  the  tissue  used  to  establish 
new  plants  for  export  to  the  United 
States. 

We  propose  that  all  plants  to  be 
imported  in  accordance  with  §  319.37- 
8(e)  must  be  grown  in  an  active  state  of 
foliar  growth  for  at  least  four  months  in 
a  greenhouse  meeting  the  requirements 
of  the  regulations.  Requiring  growth  in 
the  greenhouse  for  at  least  four  months 
will  allow  evidence  of  infestation  or 
infection  writh  pests  or  diseases  to 
become  apparent  to  the  inspectors 
inspecting  the  greenhouse  in  accordance 
with  the  regulations. 

Regarding  inspections,  the  current 
regulations  require  that  the  grower 
allow  inspectors  access  to  the 
greenhouse,  but  do  not  specify  that  such 
inspections  must  be  done  at  any 
particular  time.  We  propose  to  require 
that  articles  growTi  in  compliance  with 
the  regulations  must  be  inspected  in  the 
greenhouse  and  found  free  from 
evidence  of  plant  pests  and  diseases  by 
an  APHIS  inspector  or  an  inspector  of 
the  plant  protection  service  of  the 
exporting  country,  no  more  than  30  days 
prior  to  the  date  of  export  to  the  United 
States.  This  inspection  schedule  is 
consistent  with  the  schedule  inspectors 
have  found  to  be  effective  in  enforcing 
the  current  regulations.  We  believe  that 
requiring  such  an  inspection  during  the 
last  30  davs  of  growing  maximizes  the 


opportunity  for  the  inspection  to  detect 
any  evidence  of  pests  or  disease. 

The  current  r^ulations  do  not  fully 
address  pest  risks  associated  with 
articles  that  are  imported  into  a  country, 
grown  and  propagated  in  that  country  in 
accordance  with  the  regulations,  and 
then  exported  to  the  United  States. 
Recently  imported  articles  may  be  more 
likely  to  be  infested  or  infected  with 
pests  or  diseases  than  domestic  stock 
that  has  been  cultivated  and  observed 
over  several  generations.  We  believe 
that  imported  articles  should  be  grown 
in  the  importing  country  for  a 
reasonable  period  of  time  before  their 
progeny  could  be  exported  to  the  United 
States,  to  allow  time  for  evidence  of  any 
pests  that  may  be  associated  with  the 
imported  plants  to  become  apparent.  We 
believe  it  is  generally  a  good  idea  to 
grow  these  imported  plants  for  a  full 
year  before  allowing  their  export  to  the 
United  States,  to  allow  time  for  the 
manifestation  of  evidence  of  pests 
throughout  all  the  seasons  experienced 
by  the  exporting  country.  We  believe  it 
is  reasonable  to  require  that  imported 
articles  must  be  derived  from  mother 
plants  grown  in  the  exporting  country 
for  12  months  prior  to  export  to  the 
United  States,  or  grown  in  the  exporting 
country  for  a  lesser  period  of  at  least  9 
months  if  the  articles  are  also  subjected 
to  a  treatment  prescribed  by  the  plant 
protection  service  of  the  exporting 
country  to  destroy  pests  associated  with 
the  plant. 

Therefore,  in  proposed  §  319.37- 
8(e)(2)(iv).  we  propose  that  articles  to  be 
imprarted  must  be  "descended  from  a 
mother  plant  that  was  grown  for  at  least 
9  months  in  the  exporting  country  prior 
to  importation  into  the  United  States  of 
the  descendent  plants,  provided  that  if 
the  mother  plant  was  imported  into  the 
exporting  country  from  another  country, 
it  must  be:  (A)  Grown  for  at  least  12 
months  in  the  exporting  country  prior  to 
importation  of  the  descendent  plants 
into  the  United  States,  or  (B)  treated  at 
the  time  of  importation  into  the 
exporting  country  with  a  treatment 
prescribed  for  pests  of  that  plant  by  the 
plant  protection  service  of  the  exporting 
country  and  then  grown  for  at  least  9 
months  in  the  exporting  country  prior  to 
importation  of  the  descendent  plants 
into  the  United  States." 

The  pest  risk  analysis  process  for  the 
five  genera  covered  by  this  proposal 
concluded  that  the  five  genera  could  be 
safely  imported  if  they  are  grown  and 
imported  in  accordance  with  the  current 
and  proposed  requirements  in  7  CFR 
part  319.  Therefore,  we  propose  to 
amend  §  319.37-8(e)  to  add  the  five 
genera  and  the  additional  requirements 
discussed  above. 


New  Definitions 

We  propose  to  add  two  new 
definitions  to  aid  understanding  of  the 
regulatory  requirements.  Proposed 
§  319.37-8(e)(2)(vii)  would  require  that 
plants  grown  in  accordance  with  the 
regulations  must  be  watered  "only  with 
rainwater  that  has  been  boiled  or 
pasteurized,  with  clean  well  water,  or 
with  pTRable  water."  The  common 
English  meanings  of  "boiled"  and 
"pasteurized"  apply  to  the  use  of  these 
terms  in  the  regulations.  However,  we 
propose  to  add  the  following  definitions 
to  clarify  what  we  mean  by  "clean  well 
water"  and  "potable  water." 

Clean  well  water.  Well  water  that  does 
not  contain  plant  pathogens  or  other 
plant  pests. 

Potable  water.  Water  which  is 
approved  for  drinking  purposes  by  the 
national  or  local  health  authority  having 
jurisdiction. 

Allowing  Mixing  of  Packing  Materials 

Section  319.37-9  contains 
requirements  for  the  packing  materials 
that  may  be  used  in  containers  of 
regulated  articles  imported  into  the 
United  States.  This  section  currently 
does  not  allow  mixing  of  approved 
packing  materials.  However,  we  do  not 
believe  that  allowing  mixing  of 
approved  packing  materials  would 
increase  the  plant  pest  risk  associated 
with  importing  regulated  articles,  and 
several  importers  have  requested  that 
they  be  allowed  to  use  mixtures  of 
approved  packing  materials.  Therefore, 
we  propose  to  amend  §  319.37-9  by 
removing  the  phrase  that  prohibits 
mixing  of  approved  packing  materials. 

Executive  Order  12291  and  Regulatory 
Flexibility  Act 

We  are  proposing  this  proposed  rule 
in  conformance  with  Executive  Order 
12291.  and  we  have  determined  that 
this  proposed  rule,  in  combination  with 
a  previous  proposal  (56  PR  6297-6315. 
Docket  No.  87-005)  and  future 
proposals  that  will  concern  additions  to 
the  list  of  plants  allowed  entry 
established  in  growing  media,  constitute 
a  "major  rule"  within  the  broad  intent 
of  the  Executive  Order.  Based  on 
information  compiled  by  the 
Department,  we  have  determined  that 
the  amendments  proposed  in  this 
document  would  have  an  effect  on  the 
economy  of  less  than  $100  million; 
would  not  cause  a  major  increase  in 
costs  or  prices  for  consumers, 
individual  industries,  federal,  state  or 
local  government  agencies,  or 
geographic  regions:  and  would  not 
cause  a  significant  adverse  effect  on 
competition,  employment,  investment, 
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productivity,  or  innovation.  If  adopted, 
the  proposed  amendments  could  have 
an  adverse  effect  on  the^ility  of  United 
States-based  enterprises  to  compete 
with  foreign-based  enterprises  in  the 
domestic  market  for  potted  plants  of  the 
genera  Alstroemeria,  Anaaas, 
Anthurium,  Niduhrium,  and 
Rhododendron.  A  comparison  of  current 
production  costs  and  efficiencies 
suggests  that  foreign  producers  of  these 
plants  could  deliver  them  to  U.S. 
markets  at  pric:es  ver>'  competitive  with 
domestic  production,  hi  addition,  the 
composite  effect  of  this  rulemaking  and 
several  related  rulemakings  over  the 
next  several  years,  which  could  resah  in 
allowing  importation  of  over  60  genera 
of  plants  in  growing  media  that  are 
currently  prohibited,  could  have  effects 
on  U.S.-foreign  competition  that  are 
within  the  scope  of  the  definition  of  a 
"major  rule." 

We  have  prepared  a  preliminary 
Regulatory  Impact  Analysis  (RIA)  and  a 
prelimiriary  Regulatory  Flexibility 
Analysis  (RFA)  concerning  the  current 
proposal  and  future  proposals  that  will 
concern  additions  to  the  list  of  plants 
allowed  entry  established  in  growing 
media.  The  exact  content  of  hiture  rules 
to  be  proposed  in  this  area,  including 
the  final  list  of  plants  to  be  allowed 
entry  established  in  growing  media,  will 
not  be  known  until  APHIS  completes 
p>est  risk  analysis  and  decision-making 
processes  necessary  for  the  development 
of  these  proposed  rules.  Therefore,  the 
preliminary  RIA  and  RFA  take  a  broad 
approach  and  make  certain  necessary 
assumptions  in  order  to  form  a 
preliminary  estimate  of  economic 
effects.  The  RIA  and  RFA  assume  that 
APHIS  will  propose  to  allow  entry  of  ail 
plants  in  growing  media  for  which  we 
have  received  requests  for  entry,  and 
make  generic  assumptions  about 
safeguards  and  precautionary 
procedures  that  may  be  required  for 
entry  of  some  genera.  However,  it  is 
unlikely  that  APHIS,  after  conducting 
pest  risk  analyses,  will  propose  to  allow 
entry  of  all  requested  plants.  In 
addition,  the  safeguards  and 
precautionary  procedures  necessary  for 
safe  entry  of  some  genera  will  be 
developed  and  refined  later  in  the  rule 
development  process.  Therefore,  the 
RIA  and  RFA  will  be  continually 
updated  and  refined  as  choices  are 
made  and  rulesiaking  advances,  to 
incorporate  more  precise  information  on 
the  costs,  beneCts,  and  other  economic 
effects  associated  with  rulemaking 
deciaons. 

The  current  version  of  the  RIA  and 
RFA  addresses  potential  impacts  of 
possible  future  actions  in  general  terms, 
and  addresses  the  impacts  of  adding  the 


genera  and  requirement;  discussed  by 
this  proposed  rule  mo-e  specifically. 
Copies  of  the  RIA  and  R."A  may  be 
obtained  by  sending  a  witten  request  to 
the  Chief,  Regulatory  Ar  alysis  and 
Development.  PPD,  APHIS,  USDA,  room 
804,  Federal  Building.  a">05  Belcrest 
Road,  Hyattsville.  MD  2(  782. 

This  proposed  rule,  if  idopted,  would 
allow  importation  of  articles  of  the 
genera  Alstroemeria,  Arnnas, 
Anthurium,  Nidularivm  and 
Rhododendron  that  mee  the 
requirements  of  the  regu  ations.  We 
anticipate  that  this  chani;e  would  have 
the  following econom-c  implications. 
Allowing  entry  of  additional  genera 
would  enhance  consu-nt  r  purchasing 
power  (consumer  surplu i).  Foreign 
producers  would  be  able  to  market  their 
plants  in  the  U.S.  market.  This  would 
likely  decrease  domestic  prices  for  the 
five  genera,  and  would  e  lable  United 
States  consumers  to  p  jrt  base  a  wider 
variety  of  potted  plants  al  lower  prices. 

Given  prevailing  prce  discrepancies 
between  domestic  anc  fo-eign  plant 
markets,  revenue  for  ton  estic 
producers  will  likely  decrease  slightly 
as  a  result  of  freer  trac  e  i  ^  the  five 
genera  affected  by  thi;  proposal.  The 
exact  amount  of  decrease  will  be 
determined  by  demand  e  asticities  for 
potted  plants.  The  net  impact  to  society 
would  be  positive  sini»  consumer  gains 
will  more  than  ofEset  losses  incurred  by 
domestic  producers. 

Based  on  florist  and  nu-sery  sales,  the 
estimated  value  of  potted  Alstroemeria, 
Ananas,  Anthurium,  i^idularium,  and 
Rhododendron  spp.  p-odiction  in  the 
United  States  totals  atout  $145  million 
annually.  This  represtints  approximately 
two  percent  of  the  totnl  arnual  value  of 
the  domestic  nursery  uid  floriculture 
industry,  estimated  at  about  $6  billion. 
Allowing  imports  of  tiese  potted  plant 
genera  could  cause  some  domestic 
producers  to  switch  to  growing  other 
plant  genera. 

Imports  of  plants  in  media  would 
increase  supply  and  estab  ish  a  new 
market  equilibrium  with  a  larger 
quantity  of  plants  ava  labl  ^  at  a  lower 
price.  Without  raeasu.<^ment>>  of  supply 
and  demand  elasticities  for  the  five 
genera,  the  Agency  could  rot  quantify 
the  economic  impact  of  th«'  proposed 
changes.  However,  ccnsun  ers  will 
readily  enhance  their  purciasing  power 
by  substituting  impor  ed  p  ant  genera 
whenever  economica  ly  fefsible.  Since 
the  five  genera  can  be  read:  ly 
substituted  for  other    I  int  i^jenera, 
APHIS  expects  consu  mers  o  be 
significantly  res]>onsiv3  to  -educed 
prices.  This  indicates  nat  consumer 
demand  for  the  five  g  jnera  *ould  likely 
be  relatively  elastic.  Hathenatically,  an 


elastic  demand  is  represented  by  a 
numerical  value  greater  than  one  in 
absolute  terms.  For  example,  a  demand 
elasticity  of  - 1.5  (1.5  in  absolute  value) 
indicates  a  strong  consumer 
responsiveness  to  price  fluctuations. 
This  implies  that  for  a  1  percent 
decrease  in  plant  prices,  consumer 
demand  will  increase  by  1.5  percent  or 
one  and  one-half  percent  higher  than 
the  price  change.  Therefore,  if  pri<»s 
decrease,  the  quantity  of  the  five  genera 
purchased  would  increase  by  an  amount 
proportionally  greater  than  that  of  the 
price  reduction.  For  plant  vendors,  an 
elastic  demand  would  mean  that  lower 
prices  would  be  more  than  offset  by 
increased  sales.  This  would  increa.se 
total  revenue  for  plant  wholesalers  and 
retailers. 

Low  and  high  impact  scenarios  were 
developed  to  estimate  the  welfare 
impact  of  the  proposed  rule  change.  The 
low  impact  scenario  assumed  that  this 
rule  would  result  in  a  domestic  price 
decrease  of  10  percent  for  the  five 
genera.  Prices  for  the  five  genera  are 
assumed  to  drop  by  30  percent  in  the 
high  impact  scenario.  A  unitary  supply 
elasticity  was  used  for  both  scenarios. 
Three  demand  elasticities  ( -  0.4,  -  0.6, 
and  - 1.0)  were  used  to  create  a  range 
for  both  scenarios.  These  demand 
elasticities  broadly  reflet.-t  various 
unpublished  elasticity  estimates  for 
nursery  stock. 

Under  the  low  impact  scenario,  net 
welfare  for  U.S.  society  would  increase 
by  between  $4.91  and  $.^.62  million. 
The  high  impact  scenario  estimates  that 
net  welfare  for  U.S  society  would 
increase  by  between  $15.75  and  $17.89 
million.  Therefore,  the  net  welfare  gain 
incurred  by  U.S.  society  as  a  result  of 
this  rule  would  likely  range  between 
$4.91  and  $17.89  million. 

Information  from  the  Census  of 
Horticultural  Speciahies  (1988)  was 
used  to  segment  domestic  nurseries  by 
annual  value  of  sales.  Annual  sales  were 
used  as  a  guide  in  determining  which 
nurseries  would  qualify  as  a  "small" 
business.  Additionally,  the  Small 
Business  Administration  (SBA)  has 
established  guidelines  for  determining 
which  economic  entities  meet  the 
definition  of  a  "smaH"  business.  SBA 
criteria  are  used  to  determine  which 
economic  entities  (other  than  nurseries) 
are  "small." 

The  five  genera  are  produced  by  2.212 
domestic  producers.  Nurseries  with 
annual  sales  of  $1  million  or  less  are 
considered  "small"  for  purposes  of  this 
analysis.  About  93  percent  (2,057 
nurseries)  of  the  2.212  commercial 
nurseries  are  small  accordiog  to  the 
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above  criteria."  These  nurseries  are 
diversified  operations  that  produce 
many  varieties  of  potted  plants  and 
other  greenhouse  products.  The  nature 
of  their  business  requires  nurseries  to 
make  frequent  adjustments  to  the  types 
of  plants  they  grow  and  sell,  as  new 
types  become  popular  and  public  taste 
changes.  If  producing  the  five  genera 
becomes  unprofitable,  these  nurseries 
should  be  able  to  defray  losses  by 
shifting  to  other,  more  profitable 
product  lines.  Therefore,  the  Agency 
anticipates  that  although  the  proposed 
rule  change  would  affect  a  substantial 
number  of  small  producers,  these 
producers  should  be  able  to  avoid 
significant  economic  impacts  by  making 
changes  to  their  product  lines. 

The  SBA  definition  of  a  small 
business  engaged  in  the  import/export 
business  is  one  that  employs  no  more 
than  100  employees.  The  number  of 
firms  that  may  be  qualified  as  a  small ' 
business  under  this  definition  cannot  be 
determined.  Small  importers  will  likely 
benefit  from  the  proposed  rule  change. 
The  regulatory  revisions  will  enable 
some  small  importers  to  enhance  their 
income  through  imports  of  the  five 
genera  in  growing  media. 

Small  retailers  will  benefit  from 
importation  of  Alstroemeria,  Ananas. 
Anthurium,  Nidulahum,  and 
Rhododendron  spp.  in  growing  media. 
Th^  proposed  rule  would  enhance  the 
availability  and  quality  of  potted  plants 
in  the  United  States  market.  Plant 
retailers  would  benefit  from  lower 
wholesale  prices  and  would  likely  pass 
these  savings  on  to  their  customers.  This 
would  increase  annual  sales  volume  and 
revenue. 

Under  these  circumstances,  the 
Administrator  of  the  Animal  and  Plant 
Health  Inspection  Service  has 
determined  that  this  action  would  not 
have  a  significant  economic  impact  on 
a  substantial  number  of  small  entities. 

Executive  Order  12778 

This  proposed  rule  has  been  reviewed 
under  Executive  Order  12778.  Civil 
Justice  Reform.  This  proposed  rule 
would  allow  Alstroemeria,  Ananas, 
Anthurium,  Nidularium,  and 
Rhododendron  established  in  growing 
media  to  be  imported  into  the  United 
States  from  any  country  that  meets  the 
requirements  of  §  319.37-8(e).  If  this 
proposed  rule  is  adopted.  State  and 
local  laws  and  regulations  regarding 
articles  imported  under  this  rule  would 
be  preempted  while  the  articles  are  in 


foreign  commerce.  Some  nursery  stock 
articles  are  imported  for  immediate 
distribution  and  sale  to  the  public,  and 
would  remain  in  foreign  commerce  until 
sold  to  the  ultimate  consumer.  The 
question  of  when  foreign  commerce 
ceases  in  other  cases  must  be  addressed 
on  a  case-by-case  basis.  If  this  proposed 
rule  is  adopted,  no  retroactive  effect 
would  be  given  to  this  rule,  and  this 
rule  would  not  require  administrative 
proceedings  before  parties  may  file  suit 
in  court. 

Paperwork  Reduction  Act 

This  document  contains  no  new 
information  collection  or  recordkeeping 
requirements  under  the  Paperwork 
Reduction  Act  of  1980  (44  U.S.C.  3501 
et  seq). 

List  of  Subjects  in  7  CFR  Part  319 

Bees.  Coffee.  Cotton.  Fruits.  Honey, 
Imports.  Nursery  stock,  Plant  diseases 
and  pests.  Quarantine.  Reporting  and 
recordkeeping  requirements.  Rice. 
Vegetables. 

PART  319— FOREIGN  QUARANTINE 
NOTICES 

Accordingly.  7  CFR  part  319  would  be 
amended  to  read  as  follows: 

1.  The  authority  citation  for  part  319 
would  continue  to  read  as  follows: 

Authority:  7  U.S.C.  150dd.  ISOee,  ISOff, 
151-167;  21  U.S.C  136a;  7  CFR  2.17.  2.51, 
and  371.2(c).  unless  otherwise  noted. 

2.  In  §  319.37-1.  the  following 
definitions  would  be  added  in 
alphabetical  order: 

$319.37-1     Definitions. 

***** 

Clean  well  water.  Well  water  that  does 
not  contain  plant  pathogens  or  other 
plant  pests. 

***** 

Potable  water.  Water  which  is 
approved  for  drinking  purposes  by  the 
national  or  local  health  authority  having 
jurisdiction. 

3.  In  §  319.37-8,  paragraph  (e)  would 
be  revised  and  paragraph  (g)  would  be 
added  to  read  as  follows: 

§319.37-8    Growing  media. 


'  U.S.  Department  of  Commerce:  "Census  of 
ttorticultural  Specialties  (1988)":  Washington.  DC. 
Complete  information  was  not  available  for 
Alstroemeho,  Ananas,  and  Nidularium  due  to 
proprietary  concerns. 


(e)  A  restricted  article  of  any  of  the 
following  groups  of  plants  may  be 
imported  established  in  an  approved 
growing  medium  listed  in  this 
paragraph,  if  the  article  meets  the 
conditions  of  this  paragraph,  and  is 
accompanied  by  a  phytosanitary 
certificate  issued  by  the  plant  protection 
service  of  the  country  in  which  the 
article  was  grown  that  declares  that  the 


article  meets  the  conditions  of  this 
paragraph:  Alstroemeria,  Ananas," 
Anthurium.  Regonia,  Gloxinia  (= 
Sinningia),  Nidularium,"  Peperomia, 
Polypodiophyta  (=Filicales)  (ferns), 
Rhododendron,  and  Saintpaulia. 

(1)  Approved  growing  media  are 
baked  expanded  clay  pellets,  cork,  glass 
wool,  organic  and  inorganic  fibers,  peat, 
perlite.  polymer  stabilized  starch, 
plastic  particles,  phenol  formaldehyde, 
polyethylene,  polystyrene, 
polyurethane.  rock  wool,  sphagnum 
moss,  ureaformaldehyde.  vermiculite.  or 
volcanic  rock,  or  any  combination  of 
these  media.  Growing  media  must  not 
have  been  previously  used. 

(2)  Articles  imported  under  this 
paragraph  must  be  grown  in  compliance 
with  a  written  agreement  for 
enforcement  of  this  section  signed  by 
the  plant  protection  service  of  the 
country  where  grown  and  Plant 
Protection  and  Quarantine,  must  be 
developed  from  mother  stock  that  was 
inspected  and  found  free  from  evidence 
of  disease  and  pests  by  an  APHIS 
inspector  or  foreign  plant  protection 
service  inspector  no  more  than  60  days 
prior  to  the  time  the  article  is 
established  in  the  greenhouse  (except 
for  articles  developed  from  seeds 
germinated  in  the  greenhouse),  and 
must  be: 

(i)  Grown  in  compliance  with  a 
written  agreement  between  the  grower 
and  the  plant  protection  service  of  the 
country  where  the  article  is  grown,  in 
which  the  grower  agrees  to  comply  with 
the  provisions  of  this  section  and  to 
allow  inspectors,  and  representatives  of 
the  plant  protection  service  of  the 
country  where  the  article  is  grown, 
access  to  the  growing  facility  as 
necessary  to  monitor  compliance  with 
the  provisions  of  this  section; 

(ii)  Grown  solely  in  a  greenhouse  in 
which  sanitary  procedures  adequate  to 
exclude  plant  pests  and  diseases  are 
always  employed,  including  cleaning 
and  disinfection  of  floors,  benches  and 
tools,  and  the  application  of  measures  to 
protect  against  any  injurious  plant 
diseases,  injurious  insect  pests,  and 
other  plant  pests.  The  greenhouse  must 
be  free  from  sand  and  soil  and  must 
have  screening  with  openings  of  not 
more  than  0.6  mm  (0.2  mm  for 
greenhouses  growing  Rhododendron 
spp.)  on  all  vents  and  openings  except 
entryways.  All  entryways  must  be 
equipped  with  automatic  closing  doors; 
(iii)  Rooted  and  grown  in  an  active  state. 
of  foliar  growth  for  at  least  four 
consecutive  months  immediately  prior 


<i  These  articles  are  bromeliads.  and  if  imported 
into  Hawaii,  bromeliads  are  subject  to  postentry 
quarantine  in  accordance  with  §319.37-7. 
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to  importation  into  the  United  States,  in 
a  greenhouse  unit  that  is  used  solely  for 
articles  grown  in  compliance  with  this 
paragraph; 

(iv)  Grown  from  seeds  germinated  in 
the  greenhouse  unit;  or  descended  from 
a  mother  plant  that  was  grown  for  at 
least  9  months  in  the  exporting  country 
prior  to  importation  into  the  United 
States  of  the  descendent  plants, 
provided  that  if  the  mother  plant  was 
imported  into  the  exporting  country 
from  another  country,  it  must  be: 

(A)  grown  for  at  least  12  months  in 
the  exporting  country  prior  to 
importation  of  the  descendent  plants 
into  the  United  States,  or 

(B)  treated  at  the  time  of  importation 
into  the  exporting  country  with  a 
treatment  prescribed  for  pests  of  that 
plant  by  the  plant  protection  service  of 
the  exporting  country  and  then  grown 
for  at  least  9  months  in  the  exporting 
country  prior  to  importation  of  the 
descendent  plants  into  the  United 
States; 

(v)  If  Rhododendron  species, 
propagated  from  mother  plants  that 
have  been  visually  inspected  by  an 
APHIS  inspector  or  an  inspector  of  the 
plant  protection  service  of  the  exporting 
country,  and  found  free  of  evidence  of 
diseases  caused  by  the  following 
pathogens;  Cbrysomyxa  ledi  var. 
rhododendri,  Erysiphe  cruciferarum, 
Erysipbe  rhododendri,  Exobasidium 
vaccinum  and  E.  vaccinum  var. 
japonicum,  and  Phomopsis  theae; 

(vi)  If  Rhododendron  species, 
introduced  into  the  greenhouse  as  tissue 
cultures  or  as  rootless  stem  cuttings 
from  mother  plants  that: 

(A)  have  received  a  pesticide  dip 
prescribed  by  the  plant  protection 
service  of  the  exporting  country  for 
mites,  scale  insects,  and  whitefly,  and 

(B)  have  been  grown  for  at  least  the 
previous  six  months  in  a  greenhouse 
that  meets  the  requirements  of  §  319.37- 
8(e)(2)(ii); 

(vii)  Watered  only  with  rainwater  that 
has  been  boiled  or  pasteurized,  with 
clean  well  water,  or  with  potable  water; 

(viii)  Rooted  and  grown  in  approved 
growing  media  listed  in  §  319.37-8(e)(l) 
on  benches  supported  by  legs  and  raised 
at  least  46  cm  above  the  floor; 

(ix)  Stored  and  packaged  only  in  areas 
free  of  sand,  soil,  earth,  and  plant  pests; 
and, 

(x)  Inspected  in  the  greenhouse  and 
found  free  from  evidence  of  plant  pests 
and  diseases  by  an  APHIS  inspector  or 
an  inspector  of  the  plant  protection 
service  of  the  exporting  country,  no 
more  than  30  days  prior  to  the  date  of 
export  to  the  United  States. 


(g)  Pest  risk  evalua'ion  standards  for 
plants  established  in  growing',  media. 
When  evaluating  a  request  tc  allow 
importation  of  additional  taxa  of  plants 
established  in  growirg  medii ,  the 
Animal  and  Plant  Health  Insoet;tion 
Service  will  conduct  the  following 
analysis  in  determining  the  pest  risks 
associated  with  each  requested  plant 
article  and  in  determ  ning  whether  or 
not  to  propose  allowing  impcrtation 
into  the  United  State?  of  the  requested 
plant  article. 

(1)  Collect  commodity  infoimation.  (i) 
Determine  the  kind  cf  growing  medium, 
origin  and  taxon  of  the  regula'ed  article. 

(li)  Collect  information  on  tie  method 
of  preparing  the  regulated  artcle  for 
importation. 

(iii)  Evaluate  history  of  past  plant  pest 
interceptions  or  intrcductions 
(including  data  from  plant  pre  tection 
services  of  foreign  countries)  <■  ssociated 
with  each  regulated  article. 

(2)  Catalog  quarantine  pest:.  For  the 
regulated  article  spe<  ified  in  tn 
application,  determine  what  plant  pests 
or  potential  plant  pests  are  as;  ociated 
with  the  type  of  plant  from  wl  ich  the 
regulated  article  was  derived,  in  the 
country  and  locality  of  origin.  A  plant 
pest  that  meets  one  cf  the  following 
criteria  is  a  quarantine  pest  and  will  be 
further  evaluated  in  accordant  e  with 
paragraph  (g)(3)  of  this  sectior : 

(i)  Non-indigenous  plant  pest  not 
present  in  the  Unitec  States; 

(ii)  Non-indigenous  plant  pt  st, 
present  in  the  United  States  ard  capable 
of  further  dissemination  in  thf  United 
States; 

(iii)  Non-indigenous  plant  pest  that  is 
present  in  the  United  States  ard  has 
reached  probable  limits  of  its  t-cological 
range,  but  differs  genetically  from  the 
plant  f)est  in  the  United  States  in  a  way 
that  demonstrates  a  potential  for  greater 
damage  potential  in  the  Unitec  States; 

(iv)  Native  species  of  the  United 
States  that  has  reached  probabie  limits 
of  its  ecological  range,  but  differs 
genetically  from  the  plant  pest  in  the 
United  States  in  a  way  that 
demonstrates  a  potential  for  grater 
damage  potential  in  the  Unitec  States; 
or 

(v)  Non-indigenous  or  native  plant 
pest  that  may  be  abln  to  vector  another 
plant  pest  that  meet;  one  of  the  criteria 
in  paragraph  (g)(2)  (:)  through  liv)  of  this 
section. 

(3)  Conduct  individual  pest  risk 
assessments:  Each  o "  the  quarantine 
pests  identified  by  application  of  the 
criteria  in  paragraph  (g)(2)(ii)  cf  this 
section  will  be  evali  ated  basec  on  the 
following  estimates: 

(i)  Estimate  the  probability  the 
quarantine  pest  will  be  on,  with,  or  in 


the  regulated  article  at  the  time  of 
importation; 

(ii)  Estimate  the  probability  the 
quarantine  pest  will  survive  in  transit 
on  the  regulated  article  and  enter  the 
United  States  undetected; 

(iii)  Estimate  the  probability  of  the 
quarantine  pest  colonizing  once  entertid 
into  the  United  States; 

(iv)  Estimate  the  probability  of  the 
quarantine  pest  spreading  beyond  the 
colonized  area;  and, 

(v)  Estimate  the  adual  and  perceived 
e<;onomic,  environmental  and  social 
damage  that  would  occur  if  the 
quarantine  pest  is  introduced,  colonizes, 
and  spreads. 

(4)  Determine  overall  estimation  of 
risk  based  on  compilation  of  component 
estimates.  This  step  will  evaluate 
whether  the  pest  risk  of  importing  a 
regulated  article  established  in  growing 
media,  as  developed  through  the 
estimates  of  paragraph  (g)(3)  of  this 
section,  is  greater  than  the  pest  risk  of 
importing  the  regulated  article  with  bare 
roots  as  allowed  by  §  319.37-8(a).  If  the 
pest  risk  is  determined  to  be  the  same 
or  less,  the  regulated  article  established 
in  growing  media  will  be  allowed 
importation  under  the  same  conditions 
as  the  same  regulated  article  with  bare 
roots.  If  the  pest  risk  is  determined  to  be 
greater  for  the  regulated  article 
established  in  growing  media,  APHIS 
wilh 

(5)  Evaluate  available  mitigation 
measures  to  determine  whether  they 
would  allow  safe  importation  of  the 
regulated  article.  Mitigation  measures 
currently  in  use  as  requirements  of  this 
subsection,  and  any  other  mitigation 
methods  relevant  to  the  regulated  article 
and  plant  pests  involved,  will  be 
compared  with  the  individual  pest  risk 
assessments  in  order  to  determine 
whether  requiring  particular  mitigation 
measures  in  connection  with 
importation  of  the  regulated  article 
would  reduce  the  pest  risk  to  a  level 
equal  to  or  less  than  the  risk  associated 
with  importing  the  regulated  article 
with  bare  roots  as  allowed  by  §  319.37- 
8(a).  If  APHIS  determines  that  use  of 
particular  mitigation  measures  could 
reduce  the  pest  risk  to  this  level,  and 
determines  that  sufficient  APHIS 
resources  are  available  to  implement  or 
ensure  implementation  of  the 
appropriate  mitigation  measures.  APHIS 
will  propose  to  allow  importation  into 
the  United  States  of  the  requested 
regulated  article  if  the  appropriate 
mitigation  measures  are  employed. 
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<319.37-0    [Amanded] 

4.  In  §  319.37-9.  the  phrase  "is  not 
intermixed  with  other  approved  packing 
material;"  would  be  removed. 

$319.37-13    (Amemtod] 

5.  In  §319.37-13.  footnote  11  would 
be  redesignated  as  footnote  1 2. 

Done  in  Washington.  DC,  this  31st  day  of 
August  1993. 
Eugene  Braastool. 

Aisistant  Secretary.  Marketing  and  Inspection 
Services. 
|FR  Doc  93-21589  Filed  9-3-93.  8:45  ami 

BILLMtC  coot:  *HO-M-P 


9  CFR  Part  92 
[Docket  Mo.  03-O«3-1] 

Importation  of  Cattle  From  Mexico; 
Identification  Requirements 

AG£NCY:  Animal  and  Plant  Health 
Inspection  Service.  USDA. 
ACnOH:  Proposed  rule. 

SUMMARY:  We  are  proposing  to  amend 
the  animal  importation  regulations  to 
require  that  all  cattle  imported  from 
Mexico  be  individually  identified  with 
a  numbered,  blue  metal  eartag  issued  by 
the  Mexican  Government.  Currently,  the 
regulations  require  all  cattle  imported 
from  Mexico  to  be  individually 
identified  with  numbered  metal  tags, 
but  the  source  of  the  eartags  is  not 
specified.  This  action  appears  to  be 
necessary  in  light  of  the  increasing 
numbers  of  tuberculosis-infected 
animals  disclosed  at  slaughter  among 
cattle  imported  into  the  United  States 
from  Mexico.  Requiring  cattle  imported 
from  Mexico  to  be  identified  with 
eartags  issued  by  the  Mexican 
government  would  ensure  that  we  have 
a  uniform  means  of  tracing  an  animal 
back  to  its  herd  of  origin  in  Mexico,  if 
necessary,  following  its  importation  into 
the  United  States.  This  proposed 
requirement  would  facilitate  the  disease 
surveillance  and  traceback  activities 
that  are  carried  out  under  the  National 
Cooperative  State-Federal  Bovine 
Tuberculosis  Eradication  Program. 
DATES:  Consideration  will  be  given  only 
to  comments  received  on  or  before 
October  7. 1993. 

ADDRESSES:  Please  send  an  original  and 
three  copies  of  your  comments  to  Chief. 
Regulatory  Analysis  and  Development. 
PPD.  APHIS,  USDA.  room  804.  Federal 
Building,  6505  Belcrest  Road, 
Hyattsville,  MD  20782.  Please  state  that 
your  comments  refer  to  Docket  No.  93- 
063-1.  Comments  received  may  be 
inspected  at  USDA,  room  1141.  South 
Building.  14th  Street  and  Independence 


Avenue  SW..  Washington,  DC,  between 
8  a.m.  and  4:30  p.m.,  Monday  through 
Friday,  except  holidays.  Persons 
wishing  to  inspect  comments  are 
encouraged  to  call  ahead  on  (2021  690- 
2817  to  facilitate  entry  into  the 
comment  reading  room. 
FOR  RIRTHER  MfORMATION  CONTACT:  Dr. 
Robert  Whiting,  Chief  Staff  Veterinarian. 
Import-Export  Animals  Staff.  VS. 
APHIS,  USDA.  room  759,  Federal 
Building.  6505  Belcrest  Road. 
Hyattsville.  MD  20782.  (301)  436-8590. 

SUPPLEMENTARY  tNFORMATION: 

Background 

The  regulations  in  9  CFR  part  92 
(referred  to  below  as  "the  regulations") 
prohibit  or  restrict  the  importation  of 
certain  animals  into  the  United  States  to 
prevent  the  introduction  of 
communicable  diseases  of  livestock  and 
poultry.  Subpart  D — Ruminants. 
§§  92.400  through  92.435  of  9  CFR  part 
92.  pertains  to  the  importation  of 
ruminants  into  the  United  States. 
Sections  92.424  through  92.429  of  the 
regulations  contain  specific  provisions 
regarding  the  importation  of  ruminants 
from  Mexico. 

Each  year,  an  average  of  1  million 
cattle  are  imported  into  the  United 
States  from  Mexico.  The  vast  majority  of 
those  cattle — about  99  percent — are 
young  steers  that  are  consigned  to 
feedlots  for  finishing  prior  to  slaughter. 
The  remaining  1  percent  consists  of 
spayed  heifers,  which  are  most  often 
consigned  to  feedlots  along  with  steers 
for  finishing  prior  to  slaughter,  and 
bulls  and  female  cattle  that  are.  with 
few  exceptions,  integrattfd  into  domestic 
cattle  herds  for  breeding  purposes. 

In  recent  years,  the  incidence  of 
tuberculosis  disclosed  in  cattle  at 
slaughter  has  risen  dramatically,  from 
78  in  1982  to  613  in  1992.  with 
Mexican-origin  cattle  accounting  for  81 
percent  of  all  investigations  completed 
in  1992.  Because  cattle  imported  from 
Mexico  have  been  involved  to  such  a 
large  extent  in  the  increase  in 
tuberculous  animals  disclosed  at 
slaughter,  we  feel  that  it  is  necessary  to 
place  additional  restrictions  on  the 
importation  and  interstate  movement  of 
cattle  from  Mexico. 

In  this  document,  we  are  proposing  to 
amend  the  regulations  in  §  92.427(d), 
which  require,  among  other  things,  that 
all  cattle  offered  for  importation  into  the 
United  States  from  Mexico  be 
individually  identified  with  a  numbered 
metal  tag.  While  the  regulations  require 
a  numbered  metal  tag,  the  origin  of  the 
tag  is  not  specified.  We  would  require 
that  only  numbered,  blue  metal  eartags 
issued  by  the  Mexican  Government  be 


used  to  meet  the  individual 
identification  requirement  of 
§  92.427(d).  Because  the  Mexican 
Government  maintains  records  on  the 
cattle  for  which  it  issues  eartags,  the 
government-issued  eartags  are 
preferable  over  eartags  obtained  from 
other  sources  by  cattle  owners  or 
exporters  who  may  or  may  not  maintain 
such  records.  By  requiring  cattle 
imported  from  Mexico  to  be  identified 
with  eartags  issued  by  the  Mexican 
government,  we  would  ensure  that  we 
have  a  uniform  means  of  tracing  an 
animal  back  to  its  herd  of  origin  in 
Mexico,  if  necessary,  following  its 
importation  into  the  United  States.  This 
would  facilitate  the  disease  surveillance 
and  traceback  activities  that  are  carried 
out  under  the  National  Cooperative 
State-Federal  Bovine  Tuberculosis 
Eradication  Program. 

Miscellaneous 

In  addition  to  the  proposed  changes 
discussed  above,  we  are  proposing  to 
make  several  minor  changes  to  rectify 
omissions  or  errors  that  occurred  during 
previous  rulemaking. 

Currently,  the  definition  of 
"Permitted  dip"  in  §92.400  reads,  in 
part.  "A  dip  permitted  by  the  Division 
.  .  .".  which  is  a  reference  to  the 
Animal  Heahh  Division  of  the 
Agricultural  Research  Service.  When  the 
regulatory  responsibilities  of  the  Animal 
Health  Division  shifted  to  the  Animal 
and  Plant  Health  Inspection  Service 
(APHIS)  in  1972.  that  reference  should 
have  been  changed,  but  it  was 
overlooked.  We  would  remove  the  word 
"Division"  and  replace  it  with  the  word 
"Administrator"  so  that  the  definition 
accurately  reflects  APHIS'  responsibility 
for  this  regulatory  program. 

In  §  92.406(a)  there  is  a  reference  to 
§  92.427  (b)  and  (c)  that  we  would 
correct  to  read  §  92.427  (c)  and  (d).  That 
reference  should  have  been  changed 
when  those  paragraphs  were 
redesignated  in  a  final  rule  published  in 
the  Federal  Register  on  March  4.  1980 
(45  FR  14017-14018). 

The  remaining  errors  occurred  in  a 
final  rule  pubUshed  in  the  Federal 
Register  on  August  2. 1990  (55  FR 
31484-31562). 

In  §  92.427.  paragraph  (c)(1).  the 
words  "except  cattle"  were 
inadvertently  omitted  from  the  first 
sentence  after  the  words  "all  cattle  from 
Mexico."  and  the  words  "this 
subparagraph"  in  the  fifth  sentence 
were  changed  to  "the  subparagraph" 
when  the  final  rule  was  published.  We 
would  restore  the  missing  words  in  the 
first  sentence  and  correct  the  fifth 
sentence  so  that  the  two  sentences 
regain  their  intended  meanings. 
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In  §  92.427(c)(1).  the  third  sentence 
incorrectly  references  §  92.430  when  it 
should  reference  §  92.429.  We  would 
correct  that  reference. 

Finally,  there  are  references  in 
§  92.427(e)(2)  to  brucellosis  testing 
requirements  in  §§  92.423(b)  and 
92.426(d).  We  would  correct  those 
references  to  read  §  92.424(b)  and 
§  92.427(d).  respectively. 

Executive  Order  12291  and  Regulatory 
Flexibility  Act 

We  are  issuing  this  proposed  rule  in 
conformance  with  Executive  Order 
12291.  and  we  have  determined  that  it 
is  not  a  "major  rule."  Based  on 
information  compiled  by  the 
Department,  we  have  determined  that 
this  proposed  rule  would  have  an  effect 
on  the  economy  of  less  than  $100 
million;  would  not  cause  a  major 
increase  in  costs  or  prices  for 
consumers,  individual  industries. 
Federal.  State,  or  local  government 
agencies,  or  geographic  regions;  and 
would  not  cause  a  significant  adverse 
effect  on  competition,  employment, 
investment,  productivity,  innovation,  or 
on  the  ability  of  United  States-based 
enterprises  to  compete  with  foreign- 
based  enterprises  in  domestic  or  export 
markets. 

Cattle  imported  from  Mexico  account 
for  about  1  percent  of  the  total  U.S. 
cattle  population,  which  in  1991  stood 
at  99.4  million  head.  The  average  price 
per  head  for  cattle  from  Mexico  in  1991 
was  $349.06,  with  the  total  value  of 
imported  Mexican  cattle  exceeding  $361 
million  for  the  year.  During  1991. 
approximately  1  million  live  cattle  were 
imported  into  the  United  States  from 
Mexico. 

We  are  proposing  to  require  all  cattle 
imported  into  the  United  States  from 
Mexico  to  be  individually  identified 
with  a  numbered,  blue  metal  eartag 
issued  by  the  Mexican  Government. 
Currently,  all  cattle  imported  into  the 
United  States  from  Mexico  must  be 
identified  with  a  numbered  metal  tag; 
this  proposed  rule  would  merely  require 
that  the  eartag  be  obtained  from  a 
specific  source,  i.e.  the  Mexican 
Government.  We  anticipate  that  this 
proposed  requirement  would  have  no 
economic  effect  on  any  U.S.  businesses, 
large  or  small,  because  it  would  not 
increase  or  decrease  their  cost  of  doing 
business.  We  expect  that  any 
unanticipated  additional  costs  that  may 
be  inciirred  would  be  borne  by  the 
exporter  of  the  cattle. 

Under  these  circumstances,  the 
Administrator  of  the  Animal  and  Plant 
Health  Inspection  Service  has 
determined  that  this  action  would  not 


have  a  significant  economic  impact  on 
a  substantial  number  of  small  entities. 

Executive  Order  12372 

This  program/activity  is  listed  in  the 
Catalog  of  Federal  Domestic  Assistance 
under  No.  10.025  and  is  subject  to 
Executive  Order  12372.  which  requires 
intergovernmental  consultation  with 
State  and  local  officials.  (See  7  CFR  part 
3015.  subpart  V.) 

Executive  Order  12778 

This  proposed  ri;le  has  been  reviewed 
under  Executive  Order  12778.  Civil 
Justice  Reform.  If  t  lis  proposed  rule  is 
adopted:  (1)  All  State  and  local  laws  and 
regulations  that  are  inconsistent  with 
this  rule  will  be  preempted;  (2)  no 
retroactive  effect  vill  be  given  to  this 
rule;  and  (3)  administrative  proceedings 
will  not  be  required  before  pa-ties  may 
file  suit  in  court  challenging  tnis  rule. 

Paperwork  Reduction  Act 

This  proposed  rule  contain?  no 
information  collection  or  recordkeeping 
requirements  undar  the  Paperwork 
Reduction  Act  of  1980  (44  U.S.C.  3501 
et  seq.). 

Accordingly.  9  CFR  part  92  would  be 
amended  as  follows: 

PART  92— IMPOFITATION  OF  CERTAIN 
ANIMALS  AND  POULTRY  A^  D 
CERTAIN  ANIMAL  AND  POULTRY 
PRODUCTS;  INSPECTION  A  <4D  OTHER 
REQUIREMENTS  FOR  CERTAIN 
MEANS  OF  CONVEYANCE  /  ND 
SHIPPING  CONTAINERS  THcREON 

1.  The  authority  citation  fo-  part  92 
would  continue  to  read  as  follows: 

Authority:  7  U.S.C.  1622;  19  U  S.C  1306; 
21  U.S.C.  102-105.  111.  114a.  134a.  134b. 
134c.  134d.  134f,  135, 136,  and  136a:  31 
U.S.C  9701;  7  CFR  2.17,  2.51,  ard  371.2(d). 

§92.400    [Amended] 

2.  In  §  92.400.  in  the  definition  of 
Permitted  dip,  the  word  "Di\  ision" 
would  be  removed  and  the  w  ord 
"Administrator"  added  in  itr  place. 

§92.406    [Amended] 

3.  In  §  92.406(a).  in  the  firft  sentence, 
the  reference  "(b)  and  (c)"  would  be 
removed  and  the  reference  "c)  and  (d)" 
added  in  its  place. 

§92.427    [Amended] 

4.  Section  92.'^27  would  bs  amended 
as  follows: 

a.  In  paragraph  (c)(1).  in  the  first 
sentence,  the  words  ".  except  cattle" 
would  be  added  immediately  after  the 
word  "Mexico". 

b.  In  paragraph  (c)(1),  the  third 
sentence  would  be  amendec  by 
removing  the  reference  "§  9  i.430"  and 


adding  the  reference  "§  92.429"  in  its 
place. 

c.  In  paragraph  (c)(1).  the  fourth 
sentence  would  be  amended  by 
removing  the  words  "or  ear  tag  number" 
and  adding  the  words  "and  official 
Mexican  Government  blue  eartag 
numbers  '  in  their  place. 

d.  In  paragraph  (c)(1).  the  fifth 
sentence  would  be  amended  by 
removing  the  words  "the  subparagraph" 
and  adding  the  words  "this  paragraph" 
in  their  place  and  by  removing  the 
words  "eartag  or"  and  adding  the  words 
"official  Mexican  Government  blue 
eartag  and"  in  their  place. 

e.  In  paragraph  (d),  the  introductory 
text  would  be  amended  by  removing  the 
words  "a  numbered  metal  tag;"  and 
adding  the  words  "a  numbered,  blue 
metal  eartag  issued  by  the  Mexican 
Government;"  in  their  place. 

{.  In  paragraph  (d)(2),  in  the  third 
proviso,  the  words  "a  numbered  metal 
tag"  would  be  removed  and  the  words 
"a  numbered,  blue  metal  eartag  issued 
by  the  Mexican  Government"  added  in 
their  place. 

g.  In  paragraph  (e)(2),  the  reference 
"§  92.423(b)"  would  be  removed  and  the 
reference  "§  92.424(b)"  added  in  its 
place,  and  the  reference  "§  92.426(d)  ' 
would  be  removed  and  the  reference 
"§  92.427(d)"  added  in  its  place. 

[)one  in  Washington,  DC,  this  31st  day  of 
August  1993. 
Eugene  Branstool, 

Assistant  Secretary,  Marketing  and  Inspection 
Services. 
(PR  Doc.  93-21700  Filed  9-3-93;  8:45  ami 
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DEPARTMENT  OF  TRANSPORTATION 

Federal  Aviation  Administration 

14  CFR  Part  39 

[Docket  No.  93-NM-82-AD] 

Alrworttilness  Directives;  Boeing 
Model  707  Series  Airplanes 

AGENCY:  Federal  Aviation 
Administration,  DOT. 
ACnON:  Notice  of  proposed  rulemaking 
(NPRM). 

SUMMARY:  This  document  proposes  the 
adoption  of  a  new  airworthiness 
directive  (AD)  that  is  applicable  to 
certain  Boeing  Model  707  series 
airplanes.  This  proposal  would  require 
incorporation  of  a  certain  structural 
modification  of  the  wing  front  spar 
lower  chord.  This  proposal  is  prompted 
by  an  evaluation  by  the  Model  707 
Structures  Working  Group,  comprised  of 
aircraft  operators,  manufacturers,  and 


47086  Federal  Register  /  Vol.  58.  No.  171  /  Tuesday.  September  7.  1993  /  Proposed  Rules 


the  FAA.  This  Working  Group  evaluated 
Boeing  service  bulletins  that  must  be 
included  as  part  of  the  "Aging  Airplane 
Structural  Modification  Program."  The 
actions  specified  by  the  proposed  AD 
are  intended  to  prevent  reduced 
structural  integrity  of  the  wing.  The 
actions  also  reflect  the  FAA's  decision 
that  long  term  continued  operational 
safety  should  be  assured  by  actual 
modification  of  ^he  airframe  rather  than 
repetitive  inspections. 
DATES:  Comments  must  be  received  by 
November  1,1993. 
ADDRESSES:  Submit  comments  in 
triplicate  to  the  Federal  Aviation 
Administration  (F.\A}.  Transport 
Airplane  Directorate,  ANM-103. 
Attention:  Rules  Docket  No.  93-NM- 
82-AD.  1601  Lind  Avenue.  SW.. 
Renton.  Washington  98055-4056. 
Comments  may  be  inspected  at  this 
location  between  9  a.m.  and  3  p.m., 
Monday  through  Friday,  except  Federal 
holidays. 

The  service  information  referenced  in 
the  proposed  rule  may  be  obtained  from 
Boeing  Commercial  Airplane  Group. 
P.O.  Box  3707,  Seattle.  Washington 
98124-2207.  This  information  may  be 
examined  at  the  FAA,  Transport 
Airplane  Directorate,  1601  Lind 
Avenue,  SW.,  Renton.  Washington. 
FOR  FURTHER  INFORMATION  CONTACT:  Phil 
Forde,  Aerospace  Engineer,  Airframe 
Branch.  ANM-120S.  FAA.  Transport 
Airplane  Directorate,  Seattle  Aircraft 
Certification  Office,  1601  Lind  Avenue, 
SW..  Renton,  Washington  98055-4056; 
telephone  (206)  227-2771;  fax  (206) 
227-1181. 

SUPPLEMENTARY  INFORMATION: 

Comments  Invited 

Interested  persons  are  invited  to 
participate  in  the  making  of  the 
proposed  rule  by  submitting  such 
written  data,  views,  or  arguments  as 
they  may  desire.  Communications  shall 
identify  the  Rules  Docket  number  and 
be  submitted  in  triplicate  to  the  address 
specified  above.  All  communications 
received  on  or  before  the  closing  date 
for  comments,  specified  above,  will  be 
considered  before  taking  action  on  the 
proposed  rule.  The  proposals  contained 
in  this  notice  may  be  changed  in  light 
of  the  comments  received. 

Comments  are  specifically  invited  on 
the  overall  regulatory,  economic, 
environmental,  and  energy  aspects  of 
the  proposed  rule.  All  comments 
submitted  will  be  available,  both  before 
and  after  the  closing  date  for  comments, 
in  the  Rules  Docket  for  examination  by 
interested  persons.  A  report 
summarizing  each  FAA-public  contact 
concerned  with  the  substance  of  this 


proposal  will  be  filed  in  the  Rules 
Docket. 

Commenters  wishing  the  FAA  to 
acknowledge  receipt  of  their  comments 
submitted  in  response  to  this  notice 
must  submit  a  self-addressed,  stamped 
postcard  on  which  the  following 
statement  is  made:  "Comments  to 
Docket  Number  93-NM-82-AD."  The 
postcard  will  be  date  stamped  and 
returned  to  the  commenter. 

Availability  of  NPRMs 

Any  person  may  obtain  a  copy  of  this 
NPRM  by  submitting  a  request  to  the 
FAA.  Transport  Airplane  Directorate, 
ANM-103,  Attention:  Rules  Docket  No. 
93-NM-82-AD.  1601  Lind  Avenue. 
SW.,  Renton,  Washington  98055-4056. 

Discussion 

In  April  1988,  a  high-cycle  Boeing 
Model  737  suffered  major  structural 
damage  in  flight.  Investigation  revealed 
that  the  airplane  had  numerous  fatigue 
cracks  and  a  great  deal  of  corrosion. 

This  incident  prompted  the  FAA  to 
sponsor  a  conference  on  aging  airplanes, 
which  was  attended  by  members  of  the 
aviation  industry,  other  regulatory 
authorities,  and  the  general  public.  The 
conferees  agreed  that,  because  of  the 
huge  increase  in  air  travel,  the  relatively 
slow  pace  of  new  airplane  production, 
and  the  apparent  economic  feasibility  of 
operating  older  technology  airplanes, 
operators  will  continue  to  fly  older 
airplanes  rather  than  retire  them. 
Because  of  the  problems  revealed  by  the 
accident  described  above,  the  consensus 
was  that  this  aging  fleet  needed  more 
attention  and  maintenance  to  ensure  its 
continued  operational  safety. 

The  Air  Transport  Association  (ATA) 
of  America  and  the  Aerospace 
Industries  Association  (AlA)  of  America 
committed  to  identifying  and 
implementing  procedures  to  ensure 
continuing  structural  airworthiness  of 
aging  transport  category  airplanes.  An 
Airworthiness  Assurance  Task  Force, 
with  representatives  from  the  aircraft 
operators,  manufacturers,  regulatory 
authorities,  and  other  aviation 
representatives,  was  established  in 
August  1988.  The  objective  of  the  Task 
Force  was  to  sponsor  "Working  Groups" 
to: 

1.  Select  service  bulletins,  applicable 
to  each  airplane  model  in  the  transport 
fleet,  to  be  recommended  for  mandatory 
modification  of  aging  airplanes, 

2.  Develop  corrosion-directed 
inspections  and  prevention  programs, 

3.  Review  the  adequacy  of  each 
operator's  structural  maintenance 
program. 


4.  Review  and  update  the 
Supplemental  Structural  Inspection 
Documents  (SSID),  and 

5.  Assess  repair  quality. 

The  Working  Group  assigned  to 
review  the  Boeing  Model  707  series 
airplanes  completed  its  work  on  Item  (2) 
in  )uly  1989  and  developed  a  baseline 
program  for  controlling  corrosion 
problems  that  may  jeopardize  the 
continued  airworthiness  of  the  Boeing 
Model  707  fleet.  This  program  is 
contained  in  Boeing  Ciocument  Nxmiber 
D6-54928,  "Aging  Airplane  Corrosion 
Prevention  and  Control  Program.  Model 
707/720.  '  dated  July  28. 1989.  The  FAA 
issued  AD  90-25-07.  Amendment  39- 
6788  (55  FR  49252.  November  27. 1990). 
which  requires  implementation  of  a 
corrosion  prevention  and  control 
program. 

The  Working  Group  completed  a 
portion  of  its  work  on  Item  (1),  above, 
in  June  1989.  The  Working  Group's 
proposal  is  contained  in  Boeing 
Document  Number  D6-54996,  "Aging 
Airplane  Service  Bulletin  Structural 
Modification  Program— Model  707-100/ 
-200/-3O0/-300B/-300C/-400  and  720/ 
720B."  The  FAA  issued  AD  91-07-19. 
Amendment  39-6926  (56  FR  13073. 
March  29, 1991),  which  requires  the 
installation  of  the  structural 
modifications  identified  in  the 
document. 

The  action  being  proposed  herein 
follows  from  the  ongoing  activities  of 
the  Working  Group  relative  to  Item  (1). 
The  Working  Group  has  identified 
certain  service  difficulties  that  warrant 
additional  mandatory  modification  of 
the  airplane.  The  Working  Group 
considers  that  this  modification  should 
be  mandatory  to  assure  continued 
operational  safety  of  the  Boeing  Model 
707  fleet.  The  Working  Group's  proposal 
is  contained  in  Boeing  Docimient 
Number  D6-54996.  "Aging  Airplane 
Service  Bulletin  Structural  Modification 
and  Inspection  Program^Model  707/ 
720."  Revision  D,  dated  January  23. 
1992. 

The  FAA  has  reviewed  and  approved 
this  revision  of  the  Boeing  Document, 
which  includes  appendix  A.,  section 
A. 3.,  that  references  an  additional 
modification  described  in  a  Boeing 
service  bulletin.  This  service  bulletin 
describes  procedures  for  preventive 
modification  for  findings  of  cracking  in 
the  wing  front  spar  lower  chord  at  wing 
station  529.5.  Cracking  in  this  area,  if 
not  corrected,  could  reduce  the 
structural  integrity  of  the  wing. 

Since  an  unsafe  condition  has  been 
identified  that  is  likely  to  exist  or 
develop  on  other  products  of  this  same 
type  design,  the  proposed  AD  would 
require  modification  of  the  front  spar 
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lower  chord,  on  Boeing;  Model  707 
series  airplanes  prior  to  the  airplane 
reaching  the  incorporation  threshold 
specified  in  the  Boeing  service  bulletin 
(20,000  landings),  or  4  years  after  the 
effective  date  of  the  AD,  whichever 
occurs  later. 

In  the  interim,  safety  will  be  provided 
by  various  means  currently  in  place  that 
are  considered  satisfactory  to  detect 
damage  prior  to  the  occurrence  of  an 
unsafe  condition.  These  include 
operators'  ongoing  basic  maintenance 
programs;  continuing  inspections 
required  by  numerous  AD's  issued 
previously;  the  Supplemental  Structural 
Inspection  Document  (SSID)  program, 
mandated  by  AD  85-12-01, 
Amendment  39-5073  (50  FR  26690, 
June  28,  1985);  the  FAA's  increased 
emphasis  on  surveillance  of  operators' 
maintenance  programs  and  procedures; 
and  the  FAA's  participation  in  programs 
to  physically  inspect  high-time 
airplanes  during  scheduled  heavy 
maintenance.  The  actions  would  be 
required  to  be  accomplished  in 
accordance  with  the  Boeing  Document 
described  previously. 

There  are  approximately  374  Model 
707  series  airplanes  of  the  affected 
design  in  the  worldwide  fleet.  The  FAA 
estimates  that  70  airplanes  of  U.S. 
registry  would  be  affected  by  this 
proposed  AD  within  the  initial 
threshold  of  4  years.  Approximately  194 
work  hours  would  be  required  to 
accomplish  the  proposed  modification, 
at  $55  per  work  hour.  This  figure  does 
not  include  downtime,  planning,  set  up, 
familiarization,  or  tool  acquisition  costs. 
The  cost  of  the  required  modification  kit 
would  be  $3,500  per  airplane.  Based  on 
these  figures,  the  total  cost  impact  of  the 
proposed  AD  on  U.S.  operators  within 
the  initial  threshold  of  4  years  is 
estimated  to  be  $991,900.  or  $14,170  per 
airplane.  This  total  cost  figure  assumes 
that  no  operator  has  yet  accomplished 
the  proposed  requirements  of  this  AD 
action. 

The  regulations  proposed  herein 
would  not  have  substantial  direct  effects 
on  the  States,  on  the  relationship 
between  the  national  government  and 
the  States,  or  on  the  distribution  of 
power  and  responsibilities  among  the 
various  levels  of  government.  Therefore, 
in  accordance  with  Executive  Order 
12612,  it  is  determined  that  this 
proposal  would  not  have  sufficient 
federalism  implications  to  weurant  the 
preparation  of  a  Federaiisra  Assessment 

For  the  reasons  discussed  above,  I 
certify  that  this  proposed  regulation  (1) 
is  not  a  "major  rule"  imder  Executive 
Order  12291;  (2)  is  not  a  "significant 
rule"  under  the  DOT  Regulatory  Policies 
and  Procedures  (44  FR  11034.  February 


26, 1979);  and  (3)  if  promulgited,  %riU 
not  have  a  signifcant  econoruc  impact, 
positive  or  negative,  on  a  substantial 
number  of  small  entities  uiMl3r  the 
criteria  of  the  Regulatory  Fie  ability  Act 
A  copy  of  the  drift  regulator'  evaluaticm 
prepared  for  thif  action  is  coataioed  in 
the  Rules  Docke< .  A  copy  of  it  may  be 
obtained  by  contacting  the  R  ales  Docket 
at  the  location  pxtvided  undiff  the 
caption  ADDRESSES. 

List  of  SabjecU  n  14  CFR  Pari  39 

Air  transpcMtation,  Aircraft ,  Aviation 
safety.  Safety. 

The  Proposed  Amendment 

Accordingly,  oursuant  to  t:ie 

authority  delegated  to  me  by  the 
Administrator,  ihe  Federal  Aviation 
Administration  proposes  to  {mend  14 
CFR  part  39  of  iye  Federal  A  'iation 
Regulations  as  follows: 

PART  3»— AtmrirORTHINESS 
DIRECTIVES 

1.  The  authority  citation  for  part  39 
continues  to  reed  as  follows: 

Antfaoritr  49  l_  S.C  App.  1351(a),  1421 
and  1423;  49  U.S.C.  106(g),  and  "  4  CFR 
11.89. 

$39.13    [Amentf«q 

2.  Section  39.13  is  amended  by 
adding  the  follcwing  new  airworthiness 
directive: 

Boeinf:  Docket  9-')-NM-S2-AD. 

Applicability:  Model  707-300,  -300B, 
-300C,  and  -400  series  airplanes,  certificated 
in  any  category. 

Compliance:  Required  as  indicated,  unless 
accomplislied  previously. 

To  prevent  reduced  structural  integrity  of 
the  wing,  accomplisfa  the  following: 

(a)  Prior  to  tiie  accumulation  of  20,000  total 
flight  cycles  or  within  the  next  4  years  after 
the  effective  date  of  this  AD,  whi'  hever 
occurs  later,  accomplish  tite  structural 
modification  specified  in  AppemJix  A., 
Section  A. 3.,  of  Eoeing  Documen'.  Numtwr 
D6-54996,  "Agirg  Airplane  Serv  ce  Bulletin 
Structural  Modif  cation  and  InspKtion 
Program— Model  707/720,"  Revit  ion  D.  dated 
January  23, 1992. 

Note  1:  Appendix  A.,  Section  /..3.,  of 
Boeing  Document  Number  D6-5<  996 
references  Boeing  Service  Bulletin  3475  for 
procedures  to  modify  the  wing  frmt  spar 
lower  chord  at  wing  station  S29.f . 

Note  2:  The  modification  requi  -ed  by  this 
paragraph  does  cot  terminate  the  inspection 
requirements  of  any  other  AD  un  ess  that  AD 
specifies  that  any  such  modificat  on 
constitutes  terminating  action  for  the 
inspection  requirements. 

(b)  An  alternative  method  of  compliance  or 
adjustment  of  the  compliance  tin-  e  that 
provides  an  acceptable  level  of  safety  may  be 
u<;ed  if  approveti  by  the  Manager,  Settle 
Aircraft  Certificstion  Office  [\CC ),  FAA. 
Transport  Airplane  Directorate.  Cperators 


shall  submit  their  requests  through  an 
appropriate  FAA  Princtpal  Maintenance 
Inspector,  who  may  add  comments  and  then 
send  it  to  the  Manager,  Seattle  AGO. 

Note  3:  Information  ccHiceming  the 
existence  of  approved  alternative  methods  of 
compliance  with  this  AD,  if  any.  may  t>e 
obtained  from  the  Seattle  AC30. 

(c)  Special  flight  permits  may  be  issued  in 
accordance  with  FAR  21.197  and  21  199  to 
operate  the  airplane  to  a  location  where  the 
requirements  of  this  AD  can  be 
accomplished. 

Issued  in  Renton,  Washington,  on  August 
31, 1993. 

David  G.  Hmiel. 

Acting  klaaager,  Transport  Airplane 
Directorate,  Aircraft  Certification  Service. 
(FR  Doc  93-21646  Filed  9-3-93;  8:45  am) 

BU.UNG  coot  4910-t»-» 


14  CFR  Part  71 

[AlrsfMoe  Docket  No.  93-AGL-9] 

Propoaad  Estabtlshment  of  VOR 
Federal  Airway  V-561 

AGENCY:  Federal  Aviation 
Administration  (FAA),  DOT. 

ACTXM:  Notice  of  proposed  rulemaking. 

SUMMARY:  This  proposed  rule  would 
establish  Federal  Airway  V-561  located 
in  North  Dakota  and  South  Dakota.  This 
action  would  improve  operations  from 
Grand  Forks,  ND,  to  Pierre,  SD. 
Establishing  a  new  airway  would  allow 
air  trafGc  control  to  remove  the  flight 
restrictions  that  impede  aircraft 
transiting  through  that  area.  This  action 
would  improve  navigation  and  save 
fuel. 

DATES;  Comments  must  be  received  on 
or  before  Octob«-  22, 1993. 
ADDRESSES:  Send  comments  on  the 
proposal  in  triplicate  to:  Manager,  Air 
Traffic  Division.  AGL-500,  Docket  No. 
93-AGL— 9,  Federal  Aviation 
Administration,  OTIare  Lake  Office 
Center,  2300  East  Devon  Avenue,  Dcs 
Plaines,  IL  60018. 

The  official  docket  may  be  examined 
in  the  Rules  Docket,  Office  of  the  Chief 
Counsel,  room  916,  800  Independence 
Avenue,  S\V.,  Washington,  DC, 
weekdays,  except  Federal  holidays, 
between  8:30  a.m.  and  5  p.m. 

An  informal  docket  may  also  be 
examined  during  normal  business  hours 
at  the  office  of  the  Regional  Air  Traffic 
Division. 

FOR  FURTHER  INFORMATION  CX>NTACT: 
Patricia  P.  Crawford,  Airspace  and 
Obstruction  Evaluation  Branch  (ATP- 
240),  Airspace-Rules  and  Aeronautical 
Information  Division,  Air  Traffic  Rules 
and  Procedures  Service.  Federal 
Aviation  Administration,  800 
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Independence  Avenue,  SW., 
Washington,  DC  20591;  telephone:  (202) 
267-9255. 

SUPPt-EMENTARY  INFORMATION: 

Comments  Invited 

Interested  parties  are  invited  to 
participate  in  this  proposed  rulemaking 
by  submitting  such  written  data,  views, 
or  arguments  as  they  may  desire. 
Comments  that  provide  the  factual  basis 
supporting  the  views  and  suggestions 
presented  are  particularly  helpful  in 
developing  reasoned  regulatory 
decisions  on  the  proposal.  Comments 
are  specifically  invited  on  the  overall 
regulatory,  aeronautical,  economic, 
environmental,  and  energy-related 
aspects  of  the  proposal. 
Communications  should  identify  the 
airspace  docket  number  and  be 
submitted  in  triplicate  to  the  address 
listed  above.  Commenters  wishing  the 
FAA  to  acknowledge  receipt  of  their 
comments  on  this  notice  must  submit 
with  those  comments  a  self-addressed, 
stamped  postcard  on  which  the 
following  statement  is  made: 
"Comments  to  Airspace  Docket  No.  93- 
AGL-9."  The  postcard  will  be  date/time 
stamped  and  returned  to  the 
commenter.  All  communications 
received  on  or  before  the  specified 
closing  date  for  comments  will  be 
considered  before  taking  action  on  the 
proposal  rule.  The  proposal  contained 
in  this  notice  may  be  changed  in  light 
of  comments  received.  All  comments 
submitted  will  be  available  for 
examination  in  the  Rules  Docket  both 
before  and  after  the  closing  date  for 
comments.  A  report  summarizing  each 
substantive  public  contact  with  FAA 
personnel  concerned  with  this 
rulemaking  will  be  filed  in  the  docket. 

Availability  ofNPRM's 

Any  person  may  obtain  a  copy  of  this 
Notice  of  Proposed  Rulemaking  (NPRM) 
by  submitting  a  request  to  the  Federal 
Aviation  Administration,  Office  of 
Public  Affairs,  Attention:  Public  Inquiry 
Center.  APA-220,  800  Independence 
Avenue.  SW..  Washington.  DC  20591.  or 
by  calling  (202)  267-3485. 
Communications  must  identify  the 
notice  number  of  this  NPRM.  Persons 
interested  in  being  placed  on  a  mailing 
list  for  future  NPRM's  should  also 
request  a  copy  of  Advisory  Circular  No. 
11-2A  which  describes  the  application 
procedure. 

The  Proposal 

The  FAA  is  considering  an 
amendment  to  part  71  of  the  Federal 
Aviation  Regulations  (14  CFR  part  71)  to 
establish  V-561  located  in  North  Dakota 
and  South  Dakota.  Currently,  scheduled 


airline  operations  serving  Grand  Forks, 
ND.  Jamestown.  ND,  and  Pierre,  SD.  are 
often  subjected  to  restrictions  that  force 
them  to  navigate  around  or  above  the 
uncontrolled  airspace.  Establishing  a 
direct  route  between  these  points  would 
remove  the  air  trafTic  control  restrictions 
and  allow  aircraft  to  operate  efficiently 
and  expeditiously  along  this  airway. 
This  action  is  necessary  to  improve 
navigation  and  save  on  fuel 
consumption.  Domestic  VOR  Federal 
airways  are  published  in  paragraph 
6010(a)  of  FAA  Order  7400.9A  dated 
June  17, 1993,  and  effective  September 
16, 1993,  which  is  incorporated  by 
reference  in  14  CFR  71.1  as  of 
September  16. 1993  (58  FR  36298;  July 
6. 1993).  The  airway  listed  in  this 
document  would  be  published 
subsequently  in  the  Order. 

The  FAA  has  determined  that  this 
proposed  regulation  only  involves  an 
established  body  of  technical 
regulations  for  which  frequent  and 
routine  amendments  are  necessary  to 
keep  them  operationally  current.  It, 
therefore — (1)  is  not  a  "major  rule" 
under  Executive  Order  12291;  (2)  is  not 
a  "significant  rule"  under  DOT 
Regulatory  Policies  and  Procedures  (44 
FR  11034;  February  26. 1979);  and  (3) 
does  not  warrant  preparation  of  a 
regulatory  evaluation  as  the  anticipated 
impact  is  so  minimal.  Since  this  is  a 
routine  matter  that  will  only  affect  air 
traffic  procedures  and  air  navigation,  it 
is  certified  that  this  rule,  when 
promulgated,  will  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities  under  the 
criteria  of  the  Regulatory  Flexibility  Act. 

List  of  Subjects  in  14  CFR  Part  71 

Airspace,  Incorporation  by  reference. 
Navigation  (air). 

The  Proposed  Amendment 

In  consideration  of  the  foregoing,  the 
Federal  Aviation  Administration 
proposes  to  amend  14  CFR  part  71  in 
effect  as  of  September  16, 1993,  as 
follows: 


effective  September  16, 1993,  is 
amended  as  follows: 

Paragraph  6010{a}— Domestic  VOB  Federal 
Airways 


V-561    {New] 

From  Grand  Forks,  ND;  Jamestown,  ND;  to 
Pierre.  SD. 


PART  71— {AMENDED] 

1.  The  authority  citation  for  part  71 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  app.  1348(a),  1354(a), 
1510;  E.0. 10854,  24  FR  9565,  3  CFR.  1959- 
1963  Comp.,  p.  389;  49  U.S.C.  106(g);  14  CFR 
11.69. 

$71.1    [Amended] 

2.  The  incorporation  by  reference  in 
14  CFR  71.1  of  the  Federal  Aviation 
Administration  Order  7400. 9A. 
Airspace  Designations  and  Reporting 
Points,  dated  June  17. 1993,  and 


Issued  in  Washington.  DC.  on  August  27. 
1993. 

Harold  W.  Becker. 

Manager,  Airspace-Rules  and  Aeronautical 
Information  Division. 
[PR  Doc.  93-21686  Filed  9-3-93;  8:45  ami 
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DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Food  and  Drug  Administration 

21  CFR  Parts  211, 314,  and  514 
[Docket  No.  91 N-0074] 

Use  of  Aseptic  Processing  and 
Terminal  Sterilization  in  the 
Preparation  of  Sterile  Pharmaceuticals 
for  Human  Use;  Open  Meeting 

AGENCY:  Food  and  Drug  Administration, 

HHS. 

ACTION:  Notice  of  open  meeting. 

SUMMARY:  The  Food  and  Drug 
Administration  (FDA)  is  announcing  an 
open  meeting  on  sterile  drug 
manufacturing  issues.  The  meeting  will 
examine  issues  raised  by  comments  on 
FDA's  proposed  rule  to  amend  the 
current  good  manufacturing  practice 
(CGMP)  regulations  to  require 
manufacturers  of  sterile  drug  products 
to  use  a  terminal  sterilization  process 
imder  certain  circumstances. 
DATES:  The  meeting  will  be  held  on 
October  12  and  13, 1993, 9:30  a.m.  to  4 
p.m.  Interested  persons  must  register  by 
September  20, 1993,  because  space  for 
the  meeting  is  limited.  Those  interested 
in  making  a  formal  presentation  at  this 
meeting  must  notify  the  agency  by 
September  27. 1993. 
ADDRESSES:  The  meeting  will  be  held  at 
the  Hyatt  Regency  Hotel,  One  Bethesda 
Metro  Center,  Bethesda,  MD. 
FOR  FURTHER  INFORMATION  CONTACT: 
Regarding  notification  of  participation 
in  presentation:  David  B.  Barr,  Center 
for  Drug  Evaluation  and  Research  (HFD- 
323),  Food  and  Drug  Administration, 
7520  Standish  PI.,  Rockville,  MD  20855. 
301-594-1089.  FAX:  301-594-2202. 

Regarding  registration  forms:  Jeanne 
White,  Office  of  Small  Business, 
Scientific  and  Trade  Affairs  (HF-50). 
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Food  and  Drug  Administration,  5600 
Fishers  Lane,  RockviUe,  MD  20857. 
301-443-6776,  FAX:  301-443-5153. 

Regarding  information  conceniing  the 
meeting:  Erica  L.  Keys,  Center  for  Drug 
Evaluation  and  Research  (HFD-362), 
Food  and  Drug  Administration,  7500 
Standish  PI.,  RockviUe.  MD  20855,  301- 
594-1046. 

SUPPt-EMEKTARY  INFORMATION:  In  the 
Federal  Register  of  October  11, 1991  (56 
FR  51354),  FDA  published  a  proposed 
rule  that  would  amend  the  CGMP 
regulations  to  require  manufacturers  of 
sterile  drug  products  to  use  a  terminal 
sterilization  process  unless  such  a 
process  would  adversely  affect  the  drug 
product.  If  a  manufacturer  determined 
terminal  sterilization  to  be 
inappropriate  for  a  given  human  drug, 
antibiotic,  or  animal  drug  product,  the 
proposed  rule  would  require  the  master 
production  record  for  the  product  to 
contain  documentation  to  support  that 
determination.  TTie  proposed  rule 
would  also  amend  the  regulations 
governing  new  drug  applications  to 
require  applicants  to  submit  a  written 
justification  and  supporting  data  if  the 
applicant  did  not  use  a  terminal 
sterilization  process  to  prepare  a  sterile 
drug  product.  FDA  believes  the 
proposed  rule  would,  if  finalized, 
provide  the  highest  possible  assurance 
of  sterility  for  drug  products. 

FDA  received  43  comments  on  the 
proposed  rule.  The  comments  generally 
agreed  that  terminal  sterilization 
provides  a  higher  level  of  sterility 
assurance  than  aseptic  processing. 
However,  some  of  the  comments 
claimed  that  the  proposed  rule:  (1) 
Would  adversely  affect  all  sterile  drug 
products;  (2)  was  unclear  as  to  whether 
a  manufacturer  would  be  required  to 
consider  all  types  of  terminal 
sterilization  processes  (i.e.,  autoclaving, 
radiation,  etc.),  placing  an  undue 
biuden  on  manufacturers  to  justify  an 
aseptic  sterilization  process;  (3)  should 
not  mandate  sterile  product 
manufacturing  technologies  because 
new  aseptic  sterilization  processes  may 
achieve  sterility  assurance  levels 
(SAL's)  exceeding  1x10-^  and 
approaching  1x10-*;  and  (4)  raised 
multiple  concerns  regarding  terminal 
sterilization's  effects  on  products, 
including  product  degradation, 
decreased  shelf  life,  particulation,  and 
insults  to  container  and  closure  systems. 

The  agency  has  reviewed  the 
comments  and  vdll  conduct  an  open 
meeting  to  explore  the  following  issues: 

1.  The  level  of  product  degradation, 
due  to  heat  sterilization,  that  would 
justify  an  exemption  from  the  terminal 
sterilization  requirements. 


2.  An  exempticHi  from  the  t'^rminal 
sterilization  requirement  for  rterile  drug 
products  processed  in  aseptic  systems 
that  exclude  human  exposure  (i.e., 
barrier  systems,  robotics,  or  equivalent 
systems)  and  models  for  measiuing  the 
SAL's  for  these  systems. 

3.  The  cost  f.ictors  for  comp^lying  with 
any  final  rule,  including  costs  of 
justification  studies,  equipment, 
validation  and  implementation  studies. 

4.  Justification  for  exemptions  of 
additional  pro-iuct  classes,  specific 
products,  or  dosage  forms. 

On  October  12, 1993,  participants  will 
present  formal  presentations  on  the  four 
issues  listed  alx>ve  to  panels  of  FDA 
personnel.  Au  lience  participation  will 
be  limited  to  clarifying  or  responding  to 
questions  from  the  panels.  FDA  invites 
persons  who  wish  to  make  a  'ormal 
presentation  to  notify  David  B.  Barr 
(address  above)  by  Septembe-  27, 1993. 
The  notification  should  include  the 
specific  issue  to  be  covered  by  the 
presentation  and  the  approxinate 
amount  of  time  needed  to  make  the 
presentation. 

On  October  13, 1993.  there  will  be  an 
open  exchange  of  questions  and  views 
from  the  general  audience,  bf  sed  on  the 
previous  day's  presentations. 

The  administrative  record  'iriW  remain 
open  for  15  days  after  the  meeting  to 
allow  comment  on  matters  discussed  at 
the  meeting.  The  agency  will  use  the 
information  obtained  fiiom  this  meeting 
and  all  comments  submitted  'o  the 
administrative  record  either  in  response 
to  the  proposed  rule  or  in  response  to 
matters  discussed  at  this  meeting  in 
making  its  final  decisions  on  the  issues 
described  above. 

Dated:  August  31, 1993. 
Michael  R.  Taylor. 
Deputy  Commissioner  for  Policy. 
(FR  Doc  93-21 369  Filed  9-J-93;  8:45  anal 
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DEPARTMENT  OF  THE  TREASURY 
Internal  Revenue  Service 
26  CFR  Part  1 

RIN  1545-AR59 
Computation  of  Equity  Base 

agency:  Internal  Revenue  Ser\'ice  (IRS). 

Treasury. 

ACTION:  Notice  of  proposed  rulemaking 

by  cross-reference  to  temporary 

regulations  ar  d  notice  of  public  bearing. 

StJMMARY:  In  the  Rules  and  Regulations 
section  of  this  issue  of  the  Federal 


Register,  the  Internal  Revenue  Service  is 
issuing  temporary  regulations  relating  to 
the  determination  of  the  equity  base  for 
purposes  of  computing  the  differential 
earnings  amount  and  recomputed 
differential  earnings  amount,  which  are 
used  in  determining  the  deduction  for 
policyholder  dividends  of  a  mutual  life 
insurance  company.  The  temporary 
regulations  provide  that  the  equity  base 
includes  the  amount  of  any  asset 
valuation  reserve  and  the  amount  of  any 
interest  maintenance  reserve  reported 
on  the  aimual  statement  prescribed  by 
the  National  Association  of  Insurance 
Commissioners  (NAIC)  for  filing  with 
the  insurance  regulatory  authorities  of  a 
state.  The  text  of  the  temporary 
regulations  also  serves  as  the  comment 
document  for  this  notice  of  proposed 
rulemaking. 

DATES:  Written  comments  must  be 
received  by  November  8, 1993.  Requests 
to  speak  (with  outlines  of  oral 
comments)  at  a  public  bearing 
scheduled  for  Friday.  December  3, 1993, 
at  10  ajn.  must  be  received  by 
November  12, 1993. 
ADDRESSES:  Send  all  submissions  to: 
Internal  Revenue  Service,  P.O.  Box 
7604,  Ben  Franklin  Station.  Washington. 
DC  20044  (Attn:  CC:DOM;GORP:T:R 
(n-29-93),  room  5228).  In  the 
alternative,  all  submissions  may  be 
hand  delivered  to;  CC;DOM:CORP;TJ? 
(FI-29-93),  Internal  Revenue  Service, 
room  5228, 1111  Constitution  Avenue 
NW.,  Washington,  DC  20224.  The  public 
hearing  will  be  held  in  the  IRS 
Auditorium,  Seventh  Floor,  7400 
Corridor,  1111  Constitution  Avenue 
NW.,  Washington,  DC  20224. 
FOR  FURTHER  INFORMATION  CONTACT: 
Katherine  Ann  Hossofsky.  (202)  622- 
3477  concerning  the  regulations;  Carol 
Savage  at  (202)  622-8452  concerning 
the  hearing  (not  toll-free  numbers). 

SUPPLEMENTARY  INFORMATION: 

Background 

For  the  text  of  the  temporary 
regulations  adding  §  1.809-1  ot  26  CFR 
part  1,  see  T.D.  8484,  published  in  the 
Rules  and  Regulations  section  of  this 
issue  of  the  Federal  Register.  The 
preamble  to  the  temporary  regulations 
explains  the  regulations. 

Special  Analyses 

It  has  be«i  determined  that  these 
regulations  are  not  major  rules  as 
defined  in  Executive  Order  12291. 
Theref(M«,  a  Regulatory  Impact  Analysis 
is  not  required.  It  has  also  been 
determined  that  section  553(b)  of  the 
Administrative  Procedure  Act  (5  U^.C 
chapter  5)  and  the  Regulatory  Flexibility 
Act  (5  U.S.C  chapter  6)  do  not  apply  to 
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these  regulations,  and.  therefore,  a 
Regulatory  Flexibility  Analysis  is  not 
required.  Pursuant  to  section  7805(0  of 
the  Internal  Revenue  Code,  these 
regulations  will  be  submitted  to  the 
Chief  Counsel  for  Advocacy  of  the  Small 
Business  Administration  for  comment 
on  their  impact  on  small  business. 

Comments  and  Public  Hearing 

Before  these  proposed  regulations  are 
adopted  as  fmal  regulations, 
consideration  will  be  given  to  any 
written  comments  that  are  timely 
submitted  (preferably  a  signed  original 
and  eight  copies)  to  the  Internal 
Revenue  Service.  All  comments  will  be 
available  for  public  inspection  and 
copying. 

A  public  hearing  will  be  held  on 
Friday.  December  3. 1993,  at  10  a.m.  in 
the  IRS  Auditorium,  Internal  Revenue 
Service  Building.  1111  Constitution 
Avenue  NW..  Washington,  DC.  The 
rules  of  §  601.601(a)(3)  of  the 
"Statement  of  Procedural  Rules"  (26 
CFR  part  601)  shall  apply  to  the  public 
hearing. 

Any  person  who  has  submitted  timely 
written  comments,  and  who  desires  to 
present  oral  comments  at  the  hearing  on 
the  proposed  regulations,  should 
submit,  not  later  than  November  12. 
1993.  a  request  to  speak  and  an  outline 
of  the  oral  comments  to  be  presented  at 
the  hearing  stating  the  time  the  person 
wishes  to  devote  to  each  subject. 

Each  speaker  (or  group  of  speakers 
representing  a  single  entity)  will  be 
limited  to  10  minutes  for  an  oral 
presentation  exclusive  of  the  time 
consumed  by  questions  from  the  panel 
for  the  government  and  answers  thereto. 

Because  of  controlled  access 
restrictions,  attendees  cannot  be 
admitted  beyond  the  lobby  of  the 
Internal  Revenue  Service  Building 
before  9:45  a.m. 

An  agenda  showing  the  scheduling  of 
the  speakers  will  be  made  after  the 
outlines  are  received  from  persons 
testifying.  Copies  of  the  agenda  will  be 
available  free  of  charge  at  the  hearing. 

Drafting  Information 

The  principal  author  of  the  proposed 
regulations  is  Katherine  Ann  Hossofsky. 
Office  of  the  Assistant  Chief  Counsel 
(Financial  Institutions  &  Products).  IRS. 
However,  other  personnel  from  the 
Service  and  Treasury  Department 
participated  in  their  development. 

List  of  Subjects  in  26  CFR  Part  1 

Income  taxes.  Reporting  and 
recordkeeping  requirements. 


Proposed  Amendments  to  the 
Regulations 

Accordingly,  26  CFR  part  1  is 
proposed  to  be  amended  as  follows: 

PART  1— INCOME  TAXES 

Paragraph  1.  The  authority  citation 
forpBn  1  continues  to  read  in  part  as 
follows: 

Authority:  26  U.S.C.  7805  *  *   * 

Par.  2.  Section  1.809-10  is  added  to 
read  as  follows: 

$1,809-10    Computation  of  equity  tMse. 

IThe  text  of  this  section,  as  proposed, 
is  the  same  as  the  text  of  the  temporary 
regulations  published  elsewhere  in  this 
issue  of  the  Federal  Register). 
Phil  Brand, 

Acting  Commissioner  of  Internal  Revenue. 
|FR  Doc  93-21527  Filed  9-3-93;  8:45  ami 
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26  CFR  Part  1 
[EE-40-«3] 
RIN  154S-^R61 

Qualified  Separate  Lines  of  Business 

agency:  Internal  Revenue  Service, 

Treasury. 

ACTION:  Notice  of  proposed  rulemaking 

and  notice  of  hearing. 

SUMMARY:  This  document  contains 
proposed  amendments  to  the  final 
regulations  under  section  414(r)  of  the 
Internal  Revenue  Code,  which  provide 
that  an  employer  may  be  treated  as 
operating  separate  lines  of  business  for 
purposes  of  applying  the  minimum 
coverage  requirements  of  section  410(b) 
and  the  minimum  participation 
requirements  of  section  401(a)(26).  The 
regulations  reflect  the  enactment  of 
section  414(r)  by  the  Tax  Reform  Act  of 
1986  and  subsequent  changes  made  by 
the  Technical  and  Miscellaneous 
Revenue  Act  of  1988  and  the  Public 
Debt  Limit  Increase  Act  .of  1989.  The 
regulations  provide  guidance  necessary 
to  comply  with  the  law  and  affect 
sponsors  of  and  participants  in  tax- 
qualified  retirement  plans  and  certain 
other  employee  benefit  plans. 
DATES:  Written  comments  must  be 
received  by  November  8, 1993.  Requests 
to  speak  (with  outlines  of  oral 
comments)  at  a  public  hearing 
scheduled  for  Wednesday,  November 
10, 1993.  at  10  a.m.  must  be  received  by 
Wednesday,  October  20. 1993. 
ADDRESSES:  Please  send  submissions  to: 
Internal  Revenue  Service.  P.O.  Box 
7604.  Ben  Franklin  Station,  Attn: 


CC:CORP:T:R  (EE-40-93).  Room  5228. 
Washington.  DC  20044.  The  public 
hearing  will  be  held  in  room  2615. 
Internal  Revenue  Service.  1111 
Constitution  Ave..  NW.,  Washington. 
DC. 

FOR  FURTHER  INFORMATION  CONTACT: 
Concerning  the  hearing.  Kfike  Slaughter, 
Regulations  Unit.  Assistant  Chief 
Counsel  (Corporate),  at  (202)  622-7190 
(not  a  toll-free  number).  Concerning  the 
proposed  regulations,  Patricia 
McDermott  at  (202)  622-4606  (not  a  toll- 
free  number). 

SUPPt.EMENTARY  INFORMATION: 

Background 

Proposed  regulations  under  section 
414(r)  and  related  provisions  of  the 
Internal  Revenue  Code  (Code)  were 
published  in  the  Federal  Register  on 
February  1. 1991  (56  FR  3988).  Written 
comments  were  received  from  the 
public  on  the  proposed  regulations.  In 
addition,  a  public  hearing  on  the 
proposed  regulations  was  held  on  May 
16, 1991.  After  consideration  of  all  the 
written  comments  received  and  the 
statements  made  at  the  public  hearing, 
the  proposed  regulations  under  section 
414(r)  were  adopted,  as  modified,  by 
final  regulations  (T.D.  8376)  published 
in  the  Federal  Register  on  IDecember  4, 
1991  (56  FR  63420).  On  August  10. 
1992.  the  Internal  Revenue  Service 
published  in  the  Federal  Register  (57 
FR  35536)  regulations  proposing  to 
extend  the  effective  date  of  the  final 
regulations  under  section  414(r)  (and 
related  regulations),  generally  to  plan 
years  beginning  on  or  after  January  1. 
1994. 

Statutory  Authority 

This  document  contains  amendments 
to  the  Income  Tax  Regulations  (26  CFR 
part  1)  under  section  414(r)  of  the  Code. 
These  amendments  reflect  the 
enactment  of  sections  414(r)  and 
410(b)(5)  by  sections  1112(a)  and 
1115(a)  of  the  Tax  Reform  Act  of  1986 
(100  Stat.  2440.  2452).  the  enactment  of 
section  401(a)(26)(G)  by  section 
1011(h)(3)  of  the  Technical  and 
Miscellaneous  Revenue  Act  of  1988 
(TAMRA)  (102  Stat.  3464),  and 
subsequent  statutory  changes  made  by 
section  3021(b)(2)(A)  of  TAMRA  (102 
Stat.  3632)  and  sections  203  and  204  of 
the  Public  Debt  Limit  Increase  Act  of 
1989  (103  Stat.  830,  832).  These 
regulations  are  to  be  issued  under  the 
authority  of  sections  414(r). 
410(b)(6)(G).  401(a)(26)(G).  and  7805  of 
the  Code, 
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Explanation  of  Provisions 

/.  Development  of  Regulations 

Since  publication  of  the  December 
1991  regulations,  significant  comments 
have  been  made  by  employers, 
practitioners,  and  other  interested 
parties.  The  Treasury  and  the  Service 
have  also  reviewed  the  December  1991 
regulations  generally  to  identify  the 
areas  where  the  regulations  could  be 
modified  to  reduce  administrative 
complexity.  Accordingly,  these 
proposed  regulations  contain  a  number 
of  changes  that  increase  flexibility  and 
simplify  compliance,  while  retaining 
the  basic  requirements  for  qualified 
separate  lines  of  business. 

//.  Overview 

In  general,  all  employees  of  a  single 
employer,  determined  under  section  414 
of  the  Code,  are  taken  into  account  for 
purposes  of  applying  the  minimum 
coverage  requirements  of  section  410(b) 
and  the  minimum  participation 
requirements  of  section  401(a)(26)  to  a 
qualified  plan.  Section  410(b)(5) 
provides  an  exception  if  an  employer 
operates  qualified  separate  lines  of 
business  under  section  414(r).  If  the 
employer  is  treated  as  operating 
qualified  separate  lines  of  business, 
section  410(b)(5)  generally  permits  the 
employer  to  apply  the  minimum 
coverage  requirements  separately  with 
respect  to  the  employees  of  each 
qualified  separate  line  of  business.  A 
similar  exception  is  provided  for 
purposes  of  applying  the  minimum 
participation  requirements  of  section 
401(a)(26)  and  the  55-percent  average 
benefits  test  of  section  129(d)(8). 

An  employer  is  treated  as  operating 
qualified  separate  lines  of  business  if: 
(1)  The  employer  designates  its  lines  of 
business  by  reference  to  the  property  or 
services  provided  by  each  line.  (2)  each 
line  of  business  is  organized  and 
operated  separately  from  the  remainder 
of  the  employer,  and  (3)  each  of  these 
separate  lines  of  business  meets 
additional  statutory  requirements 
(including  administrative  scrutiny)  and 
thus  constitutes  a  qualified  separate  line 
of  business.  Each  employee  of  an 
employer  that  operates  separate  lines  of 
business  is  assigned  to  a  particular  line 
of  business  for  purposes  of 
nondiscrimination  testing. 

///.  Summary  of  Modifications  to  the 
1991  Fegulations 

A.  Sef>arate  Workforce  and  Separate 
Management 

In  order  for  a  line  of  business  to  be 
separately  organized  and  operated,  it 
must  meet  certain  separateness 


requirements,  including  having  its  own 
separate  workforce  and  separate 
management.  The  separate  workforce 
test  focuses  on  the  percentage  of  the 
employees  providing  services  to  the  line 
of  business  who  provide  a  substantial 
level  of  services  to  that  line  ol  business 
(substantial-service  employees).  The 
parallel  separate  management  test 
focuses  on  the  top-paid  employees  of 
the  line.  As  described  below,  the 
proposed  regulations  significantly  revise 
and  simplify  the  application  of  these 
separateness  tests. 

1.  Lower  threshold  for  substantial- 
service  emplo/ev.  The  Decen^ber  1991 
regulations  provide  that  an  employee  is 
a  substantial-service  employee  with 
respect  to  a  line  of  business  if  at  least 
75  percent  of  the  employee's  services 
are  provided  to  that  line.  The  regulatory 
provisions  regarding  the  assignment  of 
employees  also  contain  an  optional  rule 
under  which  an  employer  may  assign  an 
employee  to  a  line  of  business  if  at  least 
50  percent  of  he  employee's  services 
are  provided  to  that  line.  Although  this 
optional  rule  reats  these  employees  like 
substantial-service  employees  for 
assignment  purposes,  the  same  optional 
treatment  does  not  extend  to  the 
application  ol  the  separateness  tests. 

'The  proposed  regulations  would 
permit  the  op  ional  50-percent  rule  to 
apply  also  to  he  separateness  tests  by 
incorporating  this  option  in  the 
definition  of  fubstantial-service 
employee.  Thus,  in  the  case  of 
employees  who  provide  at  least  half  but 
less  than  75  percent  of  their  services  to 
a  line,  the  emoloyer  could  choose,  on  an 
employee-by-3mployee  basis,  whether 
to  treat  them  tis  substantial-service 
employees  of  that  line  both  for  purposes 
of  the  separatjness  tests  and  for 
purposes  of  assignment. 

By  reducini;  the  threshold  for 
substantial-service  employees,  the 
proposed  regulations  would  make  it 
easier  to  satis ^  the  separateness  tests.  In 
addition,  the  jroader  range  available  for 
defining  subs  antial-service  employees, 
in  combinaticn  with  the  ability  to 
classify  employees  on  a  consistent  basis 
for  separateness  and  assignment 
purposes,  wo  aid  simplify  data 
collection  an<l  analysis,  thereby 
responding  tc  the  administrative 
concerns  of  a  any  commentators. 

2.  DisreganI  of  substantial-service 
employees  of  other  lines.  Under  the 
December  1991  regulations,  all 
employees  who  provide  more  than 
negligible  ser/ices  to  a  line  of  business 
are  taken  into  account  in  determining 
the  percentage  for  the  separate 
workforce  test  and  in  identifying  the 
top-paid  employees  under  the  separate 
management  est.  Thus,  \i  is  necessary 


to  identify  every  employee  who 
provides  more  than  negligible  services 
to  a  line  of  business,  including 
employees  who  are  substantial-service 
employees  with  respect  to  other  lines. 

In  applying  the  separateness  tests  to  a 
particular  line  of  business,  the  projx)sed 
regulations  would  disregard  employees 
who  are  substantial-service  employees 
with  respect  to  any  other  line.  Thus,  if 
an  employee  is  a  substantial-service 
employee  with  respect  to  one  line  of 
business,  the  employee  is  disregarded 
with  respect  to  any  other  line,  even  if 
the  employee  is  providing  more  than 
negligible  services  to  the  other  line. 

By  reducing  the  number  of  employees 
who  must  be  considered  in  applying  the 
separateness  tests  to  a  line  of  business, 
the  proposed  regulations  would  make 
the  tests  easier  to  satisfy.  Moreover, 
because  this  change  permits  the 
employer  to  disregard  substantial- 
service  employees  of  one  line  of 
business  in  making  separateness 
determinations  with  respect  to  other 
lines,  no  additional  anafysis  of  their 
services  would  be  required  in  applying 
the  separateness  tests  to  other  lines  of 
business. 

3.  Exclusion  of  nonresident  aliens. 
Under  the  December  1991  regulations, 
in  applying  the  separateness  tests  to  a 
line  of  business,  nonresident  aliens 
described  in  section  410(b)(3)(C)  may  be 
excluded  only  if  they  are  substantial- 
service  employees  with  respect  to  the 
line.  Many  commentators  expressed 
concern  about  having  to  include 
nonresident  aliens  in  the  test.  The 
commentators  noted  that  nonresident 
aliens  with  no  U.S.  source  income  are 
typically  excluded  from 
nondiscrimination  testing. 
Commentators  expressed  significant 
concerns  about  data  collection, 
particularly  with  respect  to  the  services 
provided  by  non-U.S.  employees  of 
foreign  affiliates.  In  response  to  those 
comments,  the  proposed  amendments 
would  exclude  all  nonresident  aliens 
described  in  section  410(b)(3)(C)  in 
applying  the  separate  workforce  and 
management  tests.  The  proposed 
regulations  would  thus  eliminate  the 
need  for  information  on  services 
performed  by  nonresident  aliens  and, 
thus,  give  greater  access  to  separate  line 
of  business  treatment  to  employers  with 
foreign  affiliates. 

4.  Optional  rule  for  transfers  and 
other  changes  of  status.  Generally,  the 
December  1991  regulations  require 
employees  to  be  assigned  to  a  line  of 
business  based  on  the  level  of  services 
performed  during  the  testing  year. 
However,  the  regulations  also  contain  a 
special  optional  rule  applicable  to 
employees  who  have  temporarily 
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transferred  from  one  line  of  business  to 
another.  Under  this  special  rule,  the 
employer  may  continue  to  assign 
temporarily  transferred  employees  to 
the  prior  line  of  business  for  a  period  of 
up  to  two  years. 

The  proposed  regulations  would 
liberalize  this  optional  rule  in  several 
respects.  First,  they  would  significantly 
expand  the  rule  to  cover  any  change  in 
the  le\"el  of  services  performed  for  a  line 
of  business,  whether  or  not  such  change 
is  the  result  of  a  temporary  transfer. 
Second,  the  period  for  which  an 
employer  may  apply  this  rule  would  be 
extended  to  three  years.  Third,  the 
availability  of  this  optional 
classification  of  employees  would  be 
extended  to  the  determination  of  level 
of  services  for  purposes  of  the 
separateness  tests. 

5.  Increased  access  for  vertically 
integrated  employers.  Employees  of  a 
line  of  business  (the  upstream  line)  that 
provides  property  or  services  to  another 
line  of  business  of  the  employer  (the 
dov^-nstream  line)  generally  are  also 
considered  to  be  providing  services  to 
the  downstream  line  of  business. 
Recognizing  that  this  presents 
difficulties  for  vertically  integrated 
employers  desiring  to  satisfy  the 
separateness  tests,  the  December  1991 
regulations  provide  an  optional  rule 
permitting  employers  to  treat  these 
employees  as  not  necessarily  providing 
ser\ices  to  the  downstream  line.  This 
rule  is  available  only  if  certain 
conditions  are  satisfied,  including  a 
requirement  that  the  upstream  Une 
provide  at  least  25  percent  of  its  total 
output  to  outside  customers  of  the 
employer. 

Commentators  requested  that  the 
optional  rule  apply  in  the  case  of  an 
upstream  manufacturer  that  provides  all 
of  its  product  to  a  downstream  line  and 
has  few,  if  any,  outside  customers.  In 
response,  the  proposed  regulations 
would  provide  an  alternative  to  the 
outside  customer  requirement.  Under 
the  alternative,  the  vertical  integration 
rule  would  apply  if:  (1)  With  respect  to 
the  downstream  line,  the  business  of  the 
upstream  line  consists  primarily  of 
producing  or  manufacturing  tangible 
property,  and  (2)  the  same  type  of 
tangible  property  is  provided  to 
unrelated  customers  by  some  entities 
engaged  in  a  business  similar  to  the 
upstream  line.  The  alternative  would 
apply  also  for  purposes  of  satisfying  the 
requirement  that  a  line  of  business 
provide  property  to  customers  of  the 
employer. 

B.  Administrative  Scrutiny — 
Individual  Determinations 

Under  section  414(r)(2)(C)  of  the 
Code,  in  order  to  qualify  as  a  separate 


line  of  business,  a  line  of  business  must 
meet  guidelines  prescribed  by  the 
Secretary  or  receive  an  individual 
determination.  In  implementing  section 
414(r)(2)(C),  the  December  1991 
regulations  provide  various 
administrative  scrutiny  safe  harbors 
(including  the  statutory  safe  harbor 
under  section  414(r)(3))  and  also  allow 
an  employer  to  request  an  individual 
determination  in  certain  situations 
typically  involving  cases  that  come 
close  to  one  of  the  safe  harbors.  Many 
comments  asked  for  greater  access  to  the 
individual  determination  process. 

Under  the  proposed  amendments,  the 
restrictions  on  access  to  individual 
determinations  would  be  removed  from 
the  regulations.  The  Service  will  shortly 
issue  a  revenue  procedure  that  will 
provide  broad  access  to  individual 
determinations  and  that  will  provide 
guidance  on  factors  taken  into  account 
in  deciding  whether  to  issue  a  favorable 
individual  determination. 

Some  comments  asserted  a  need  for 
the  expansion  of  the  individual 
determination  program  to  other  aspects 
of  the  regulations,  including  the 
determination  of  separateness.  The 
Treasury  and  the  Service  believe, 
however,  that  the  suggested  approach  is 
not  administratively  feasible  and  that 
the  proposed  modifications  to  the  other 
aspects  of  the  regulations  provide  an 
adequately  flexible  objective  standard 
that  will  {>ennit  employers  to  make 
these  determinations  in  a  reasonable 
manner  without  requiring  an  individual 
determination  process. 

C.  Other  Changes 

The  proposed  regulations  also  would 
make  other  changes  to  simplify  the 
regulations  and  to  coordinate  them  with 
related  regulations,  including 
regulations  under  section  410(b). 
Among  the  other  changes,  the  proposed 
regulations  would — 

•  Apply  the  requirements  of  both  the 
merger  and  acquisition  safe  harbor  and 
the  statutory  safe  harbor  based  on  the 
preceding  year,  by  looking  solely  at 
employees  who  move  between  separate 
lines  of  business,  thereby  disregarding 
terminated  employees  and  recently 
hired  employees;  and 

•  Modify  the  definition  of  top-paid 
employee  to  make  the  25-percent 
threshold  optional,  thus  obviating  the 
need  to  make  level  of  service 
determinations  at  the  25-percent  level. 

IV.  Issues  Regarding  Data 

Commentators  expressed  concerns 
about  the  specificity  and  types  of  data 
necessary  to  determine  whether  the 
separate  line  of  business  requirements 
are  satisfied.  Similar  issues  as  to  data 


and  frequency  of  testing  under  the 
nondiscrimination  requirements  were 
addressed  in  a  proposed  revenue 
procedure  published  in  Announcement 
92-81, 1992-22  I.R.B.  56.  It  is 
anticipated  that  this  revenue  procedure 
will  be  finalized  shortly  and,  when 
finalized,  also  will  be  expanded  to 
address  these  issues  as  they  relate  to  the 
separate  line  of  business  requirements. 
Accordingly,  the  proposed  regulations 
would  remove  §  1.414(r)-3(c)(5)(iii)  of 
the  December  1991  regulations 
regarding  the  manner  in  which 
employees'  services  are  determined. 

V.  Section  4  W(b)  Rules  for  Employees 
Transferring  Between  Mandatorily 
Disaggregated  Portions  of  Certain  Plans 

The  final  regulations  under  section 
410(b)  require  that,  in  certain  situations, 
a  single  plan  (within  the  meaning  of 
section  414(1))  be  mandatorily 
disaggregated  and  that  the  disaggregated 
portions  of  the  plan  be  treated  as 
separate  plans  for  purposes  of  section 
410(b).  Among  the  situations  in  which 
a  plan  must  be  disaggregated  are  those 
in  which  a  plan  benefits  employees  of 
different  qualified  separate  lines  of 
business,  employees  of  more  than  one 
employer,  or  both  collectively  bargained 
and  noncoUectively  bargained 
employees.  In  these  situations, 
questions  have  arisen  regarding  the 
treatment  of  employees  who.  because  of 
a  change  of  status,  change  from  being 
tested  under  one  portion  of  a 
disaggregated  plan  to  another  portion  of 
the  disaggregated  plan.  For  example, 
employers  have  asked  how  sections 
401(a)(4)  and  410(b)  apply  in  testing  the 
benefits  of  an  employee  who  changes 
from  one  qualified  separate  line  of 
business  to  another. 

In  response  to  those  comments,  these 
proposed  regulations  would  clarify  the 
mandatory  disaggregation  rules  in  these 
situations  to  provide  that,  in  general,  the 
status  of  an  employee  at  the  time 
accruals  or  allocations  are  provided  to 
the  employee  determines  the  portion  of 
the  plan  under  which  those  accruals  or 
allocations  are  tested.  Thus,  for 
example,  in  the  case  of  an  employee 
who  has  transferred  from  one  qualified 
separate  line  of  business  to  another, 
acoiials  or  allocations  credited  while 
the  employee  was  an  employee  of  the 
first  qualified  separate  line  of  business 
would  be  treated  as  accrued  or  allocated 
under  the  portion  of  the  plan 
maintained  by  that  qualified  separate 
line  of  business.  In  addition,  if  the  plan 
continues  to  provide  accruals  and 
allocations  after  the  employee  has 
transferred  to  the  second  qualified 
separate  line  of  business,  the  employee 
would  be  treated  as  currently  benefiting 
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under  the  portion  of  the  plan 
maintained  by  the  second  qualified 
separate  line  of  business.  In  this  case, 
the  accruals  or  allocations  credited 
while  the  employee  was  an  employee  of 
the  second  qualified  separate  line  of 
business  would  be  treated  as  accrued  or 
allocated  under  the  portion  of  the  plan 
maintained  by  that  qualified  separate 
line  of  business. 

Notwithstanding  this  general  rule,  the 
proposed  regulations  would  provide  a 
special  rule  applicable  where  an 
employee  who  was  benefiting  under  a 
particulcU"  disaggregated  portion  of  a 
plan  has  a  change  in  status  that  results 
in  the  employee  being  treated  as 
benefiting  under  a  different 
disaggregated  portion  of  the  plan.  This 
rule  would  apply,  for  example,  where  a 
plan  benefiting  collectively  bargained 
employees  continues  to  update  benefits 
attributable  to  years  of  service 
previously  credited  while  the 
employees  were  collectively  bargained 
employees  by  taking  into  account  higher 
compensation  that  is  earned  after  they 
have  become  noncoUectively  bargained 
employees. 

This  special  rule  allows  benefits 
accrued  after  the  change  in  status  that 
are  attributable  to  years  of  service 
previously  credited  in  the  employees' 
prior  status  to  be  treated,  on  a  consistent 
basis,  as  provided  to  employees  in  that 
prior  status.  Under  this  special  rule,  the 
accruals  in  the  preceding  example  that 
result  from  taking  higher  compensation 
into  account  could  be  treated  as 
provided  to  collectively  bargained 
employees  by  the  collectively  bargained 
portion  of  the  plan.  The  plan  provision 
providing  these  additional  benefits  must 
apply  to  all  similarly  situated 
employees  on  the  same  terms,  and  the 
rule  is  available  only  if  it  is  applied  on 
a  consistent  basis  and  does  not  result  in 
significant  discrimination  in  favor  of 
highly  compensa^d  employees. 

In  addition,  as  Ai  alternative,  the 
proposed  regulations  would  provide  a 
special  rule  allowing  benefits  accrued  in 
employees'  prior  status  to  be  treated  as 
provided  to  the  employees  in  their 
current  status.  Use  of  this  rule  might  be 
helpful,  for  example,  where  the  same 
benefit  formula  and  accrual  method 
apply  to  members  of  both  disaggregated 
portions  of  a  plan.  In  that  case, 
bifurcation  of  each  employee's  accrued 
benefit  between  the  disaggregated 
portions  of  the  plan  might  create  an 
anomalous  result.  This  second  special 
rule  must  be  applied  on  a  consistent 
basis  and  is  available  only  if  this 
treatment  does  not  result  in  significant 
discrimination  in  favor  of  highly 
compensated  employees. 


Reliance  on  T  lese  Prop  osed 
Regulations 

Taxpayers  nay  rely  on  these  proposed 
regulations  for  guidance  pending 
issuance  of  fir  al  regula  ions.  If  future 
regulations  ani  more  restrictive,  such 
guidance  will  be  applied  without 
retroactive  effect. 

Special  Anal)-ses 

It  has  been  determined  that  these 
rules  are  not  major  rules  as  defined  in 
Executive  Ore  er  12291  Therefore,  a 
Regulatory  Impact  Analysis  is  not 
required.  It  h£s  also  bean  determined 
that  section  5  53(b)  of  t  le  Administrative 
Procedure  Ac  (5  U.S.C .  chapter  5)  and 
the  Regulator/  Flexibility  Act  (5  U.S.C. 
chapter  6)  do  not  apply  to  these 
regulations  ar  d,  therefore,  a  Regulatory 
Flexibility  Analysis  is  not  required. 
Pursuant  to  section  78  D5(f)  of  the  Code, 
these  regulations  will  je  submitted  to 
the  Chief  Couasel  for  Advocacy  of  the 
Small  Business  Admii  istration  for 
comment  on  their  impact  on  small 
business. 

Comments  and  Public  Hearing 

Before  adopting  the^e  proposed 
regulations,  consideration  will  be  given 
to  any  written  comments  that  are 
submitted  timely  (pre  erably  a  signed 
original  and  eight  copies)  to  the  Internal 
Revenue  Serv  ce.  All  comments  will  be 
available  for  public  ir  spection  and 
copying  in  their  entirety.  Comments 
must  be  received  by  ^'ovember  8, 1993. 

Because  the  Treasu-y  Department  and 
the  Service  expect  to  ssue  final 
regulations  on  this  m  itter  as  soon  as 
possible,  a  public  he;  ring  has  been 
scheduled  at  10  a.m.  )n  Wednesday, 
November  10, 1993,  loom  2615,  Internal 
Revenue  Service,  1111  Constitution 
Ave.,  NW.,  Washingt  m,  DC.  The  rules 
of  §  601.601(a)(3)  of  t  le  "Statement  of 
Procedural  Rules"  (2 1 CFR  part  601) 
shall  apply  to  *he  pu  ilic  hearing. 
Persons  who  desire  1 1  present  oral 
comments  at  the  heaing  on  the 
proposed  regulations ,  should  also 
submit,  not  later  thai.  Wednesday, 
October  20, 1993,  a  raquest  to  speak  and 
an  outline  of  the  oral  comments  to  be 
presented  at  the  heai  ing  stating  the  time 
they  wish  to  devote  ■  o  each  subject. 

Each  speaker  (or  g  oup  of  speakers 
representing  a  single  entity)  will  be 
limited  to  10  minutes  for  an  oral 
presentation  exclusi  /e  of  the  time 
consumed  by  questi  )ns  from  the  panel 
for  the  government  c  nd  answers  thereto. 

Because  of  contro  led  access 
restrictions,  attende  is  cannot  be 
admitted  beyond  the  lobby  of  the 
Internal  Revenue  Bi  ilding  before  9:45 
a.m. 


An  agenda  showing  the  scheduling  of 
the  speakers  will  be  made  after  outlines 
are  received  from  the  persons  testifying. 
Copies  of  the  agenda  will  be  available 
free  of  charge  at  the  hearing. 

Drafting  Information 

The  principal  author  of  these 
proposed  regulations  is  Patricia 
McDermott  of  the  Office  of  the  Associate 
Chief  Counsel  (Employee  Benefits  and 
Exempt  Organizations),  Internal 
Revenue  Service.  However,  personnel 
from  other  offices  of  the  Service  and 
Treasury  Department  participated  in 
their  development. 

List  of  Subjects  in  26  CFR  Part  1 

Income  taxes.  Reporting  and 
recordkeeping  requirements. 

Proposed  Amendments  to  the 
Regulations 

Accordingly,  26  CFR  part  1  is 
proposed  to  be  amended  as  follows: 

PART  1— INCOME  TAXES 

Paragraph  1.  The  authority  citation 
for  part  1  is  amended  by  removing  the 
entry  "§§  1.414(r)-0  through  1.414(r>-7' 
and  adding  an  entry  to  read  as  follows: 

Authority:  26  U.S.C  7805  *   *   * 

§1.414(r)-l  through  1.414(r)-7  also 
issued  under  26  U.S.C.  414(r).  *  *  * 

Par.  2.  Section  1.410(b)-0  is  amended 
by: 

(1)  Revising  the  entries  for  §  1.410(b)- 
7  (c)(4)  and  (c)(5)  as  set  forth  below;  and 

(2)  Removing  the  entry  for  (c)(6). 

§1.410(b)-0    Table  of  contents.  *  *  * 


§  1.410(b}-7    Definition  of  plan  and  rules 
governing  plan  disaggregation  and 
aggregation. 

(c)*  •  • 

(4)  Plans  benefiting  certain  disaggregated 
populations  of  employees. 

(i)  In  general. 

(ii)  Definition  of  disaggregation  population. 

(5)  Additional  rules  for  plans  benefiting 
employees  of  more  than  one  qualified 
separate  line  of  business. 

Par.  3.  §  1.410(b)-7  is  amended  as 
follows: 

1.  Revising  paragraphs  (c)(4)  and 
(c)(5). 

2.  Removing  paragraph  (c)(6). 

3.  The  revised  provisions  read  as 
follows: 

§  1.410(b>-7    Definition  of  plan  and  rules 
governing  plan  disaggregation  and 
aggregation. 

•        •        •        •        • 
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(4)  Plans  benefiting  certain 
disaggregation  populations  of 
employees— ii)  In  generoA— (A)  Single 
plan  must  be  treated  as  separate  plans. 
If  a  plan  (i.e.,  a  single  plan  within  the 
meaning  of  section  414(1))  benefits 
employees  of  more  than  one 
disaggregation  population,  the  plan 
must  be  disaggregated  and  treated  as 
separate  plans,  each  separate  plan 
consisting  of  the  portion  of  the  plan 
benefiting  the  employees  of  each 
disaggregation  population.  See 
paragraph  (c)(4)(ii)  of  this  section  for  the 
definition  of  disaggregation  population. 

(B)  Benefit  accruals  or  allocations 
attributable  to  current  status.  Except  as 
otherwise  provided  in  paragraph 
(c)(4)(i)(C)  of  this  section,  in  applying 
the  rule  of  paragraph  (c)(4)(i)(A)  of  this 
section,  the  portion  of  the  plan 
benefiting  employees  of  a  disaggregation 
population  consists  of  all  benefits 
accrued  by,  or  all  allocations  made  to, 
employees  while  they  were  members  of 
the  disaggregation  population. 

(C)  Exceptions  for  certain  benefit 
accruals — (1)  Attribution  of  benefits  to 
first  disaggregation  population.  If 
employees  benefiting  under  a  plan 
change  from  one  disaggregation 
population  to  a  second  disaggregation 
population,  benefits  they  accrue  while 
members  of  the  second  disaggregation 
population  that  are  attributable  to  years 
of  service  previously  credited  while  the 
employees  were  members  of  the  first 
disaggregation  population  may  be 
treated  as  provided  to  them  in  their 
status  as  members  of  the  first 
disaggregation  population,  and  thus 
included  in  the  portion  of  the  plan 
benefiting  employees  of  the  first 
disaggregation  population.  This  special 
treatment  is  available  only  if  it  is 
applied  on  a  consistent  basis,  it  does  not 
resuh  in  significant  discrimination  in 
favor  of  highly  compensated  employees, 
and  the  plan  provision  providing  the 
additional  benefits  applies  on  the  same 
terms  to  all  similarly  situated 
employees.  For  example,  if  all  formerly 
collectively  bargained  employees  accrue 
additional  benefits  under  a  plan  after 
becoming  noncollectively  bargained 
employees,  then  those  benefit  increases 
may  be  treated  as  included  in  the 
portion  of  the  plan  benefiting 
collectively  bargained  employees  if  they 
are  attributable  to  years  of  service 
credited  while  the  employees  were 
collectively  bargained  (e.g.,  where  the 
additional  benefits  result  from 
compensation  increases  that  occur 
while  the  employees  are  noncollectively 
bargained  or  from  plan  amendments 
affecting  benefits  earned  while 
collectively  bargained  that  are  adopted 
while  the  employees  are  noncollectively 


bargained)  and  if  such  treatment  does 
not  result  in  significant  discrimination 
in  favor  of  highly  compensated 
employees. 

(2)  Attribution  of  benefits  to  current 
disaggregation  population.  If  employees 
benefiting  under  a  plan  change  from  one 
disaggregation  population  to  another 
disaggregation  population,  benefits  they 
accrue  while  members  of  the  first 
disaggregation  population  may  be 
treated  as  provided  to  them  in  their 
current  status,  and  thus  included  in  the 
portion  of  the  plan  benefiting  employees 
of  the  disaggregation  population  of 
which  they  are  currently  members.  This 
special  treatment  is  available  only  if  it 
is  applied  on  a  consistent  basis  and  does 
not  result  in  significant  discrimination 
in  favor  of  highly  comp)ensated 
employees. 

(ii)  Definition  of  disaggregation 
population — (A)  Plan  benefiting 
employees  of  qualified  separate  lines  of 
business.  If  an  employer  is  treated  as 
operating  qualified  separate  lines  of 
business  for  purposes  of  section  410(b) 
in  accordance  with  §  1.414(r)-l(b),  and 
a  plan  benefits  employees  of  more  than 
one  qualified  separate  line  of  business, 
the  employees  of  each  qualified  separate 
line  of  business  are  separate 
disaggregation  populations.  In  this  case, 
the  portion  of  the  plan  benefiting  the 
employees  of  each  qualified  separate 
line  of  business  is  treated  as  a  separate 
plan  maintained  by  that  qualified 
separate  line  of  business.  However, 
employees  of  different  qualified 
separate  lines  of  business  who  are 
benefiting  under  a  plan  that  is  tested 
under  the  special  rule  for  employer- 
wide  plans  in  §  1.414(r)-l(c)(2)(ii)  for  a 
plan  year  are  not  separate  disaggregation 
populations  merely  because  they  are 
employees  of  different  qualified 
separate  lines  of  business. 

(B)  Plan  benefiting  collectively 
bargained  employees.  If  a  plan  benefits 
both  collectively  bargained  employees 
and  noncollectively  bargained 
employees,  the  collectively  bargained 
employees  are  one  disaggregation 
population  and  the  noncollectively 
bargained  employees  are  another 
disaggregation  population.  If  the 
population  of  collectively  bargained 
employees  includes  employees  covered 
under  different  collective  bargaining 
agreements,  the  population  of 
employees  covered  under  each 
collective  bargaining  agreement  is  also  a 
separate  disaggregation  population. 

(C)  Plan  maintained  by  more  than  one 
employer.  If  a  plan  benefits  employees 
of  more  than  one  employer,  the 
employees  of  each  employer  are 
separate  disaggregation  populations.  In 
this  case,  the  portion  of  the  plan 


benefiting  the  employees  of  each 
employer  is  treatcKJ  as  a  separate  plan 
maintained  by  that  employer,  which 
must  satisfy  section  410(b)  by  reference 
only  to  that  employer's  employees. 
However,  for  purp>oses  of  this  paragraph 
(c)(4)(ii)(C).  if  the  plan  of  one  employer 
(or,  in  the  case  of  a  plan  maintained  by 
more  than  one  employer,  the  plan 
provisions  applicable  to  the  employees 
of  one  employer)  treats  compensation  or 
service  with  another  employer  as 
compensation  or  service  with  the  first 
employer,  then  the  current  accruals 
attributable  to  that  compensation  or 
service  are  treated  as  provided  to  an 
employee  of  the  first  employer  under 
the  plan  of  the  first  employer  (or  the 
portion  of  a  plan  maintained  by  more 
than  one  employer  benefiting  employees 
of  the  first  employer),  and  the 
provisions  of  paragraph  (c)(4)(i)(C)  of 
this  section  do  not  apply  to  those 
accruals.  Thus,  for  example,  if  Plan  A 
maintained  by  Employer  X  imputes 
service  or  compensation  for  an 
employee  of  Employer  Y.  then  Plan  A  is 
not  treated  as  benefiting  the  employees 
of  more  than  one  employer  as  a  result 
of  this  imputation. 

(5)  Additional  rules  for  plans 
benefiting  employees  of  more  than  one 
qualified  separate  line  of  business.  If  a 
plan  satisfies  the  reasonable 
classification  requirement  of  §  1.410(b)- 
4(b)  before  the  application  of  paragraph 
(c)(4)  of  this  section,  then  any  portion  of 
that  plan  that  is  treated  as  a  separate 
plan  as  a  result  of  the  application  of 
paragraph  (c)(4)  of  this  section  is 
deemed  to  satisfy  that  requirement. 

Par.  4.  Seclion  1.414{r)-d  is  amended 
as  follows: 

1.  Adding  entries  for  §  1.414(r)-2, 
paragraphs  (b)(2)  (i)  and  (ii). 

2.  Removing  the  entries  for  §  1.414(r)- 
3.  paragraphs  (c)(4)(i)  and  (c)(4)(ii). 

3.  Amending  the  entries  for 

§  1.414(r)-3  by  revising  the  entry  for 
paragraph  (c)(5)(iii)  and  adding  entries 
for  paragraphs  (c)(5)(iii)  (A)  and  (B). 

4.  Amending  the  entries  for 
§1.414(r)-6  as  follows: 

a.  Revising  the  entry  for  paragraph  (b). 

b.  Removing  the  entries  for 
paragraphs  (c)  and  (c)  (1)  through  (12). 

5.  Amending  the  entries  for 
§1.414(r)-7  as  follows: 

a.  Removing  the  entries  for  paragraphs 
(c)(2); 

b.  Redesignating  the  entries  for 
paragraphs  (c)(3)  through  (c)(5)  as 
paragraphs  (c)(2)  through  (c)(4): 

c  Removing  the  entries  for  paragraphs 
(d)  and  (d)(1)  through  (3). 

6.  Amending  the  entry  for  §  1.414(r)- 
8  as  follows: 

a.  Removing  the  entry  for  paragraph 
(d)(4). 


I 


Federal  Rsghter  /  Vol.  58,  No.  171  /  Tue;  day.  September  7,  1993  /  Proposed  Rules  47095 


b.  Redesignating  the  entry  for 
paragraph  (d)(5)  as  paragraph  (d)(4). 

7.  The  added,  revised,  and 
redesignated  entries  read  as  follows: 

S  1.414^^-0    Taw*  of  contmts. 


$  1 .  •!  t4(r}-2    Line  of  business. 


(b)«  •  • 
(2).  .  . 

(i)  In  general. 

(ii)  Timing  of  provision  of  property  or 
services. 

•         •         •         •         • 

§1.4  J  4(r)-3    Separate  line  of  business 

(c)*   •  • 
(5)*   •   • 

(iii)  Optional  rule  for  transferred 
employees. 

(A)  In  general. 

(B)  Change  in  employee's  status. 


§1.41 4(rh€    Qualified  separate  line  of 
business—administrative  scrutiny 
requirement — individual  determinations. 

***** 

(b)  Authority  to  establish  procedures. 


§  1.41 4(r)-1    [Amended] 

Par.  5.  Section  1.414(r)-l  is  amended 
as  follows: 

1.  The  fourth  and  seventh  sentences 
of  the  Example  in  paragraph  (c)(2)(ii) 
are  amended  by  adding  the  language 
"nonhighly  compensated"  immediately 
after  "nonexcludable." 

2.  Paragraph  (c)(3j(ii)  is  amended  by 
removing  the  reference  "1.401(a)(26K 
2(d)(6)"  and  adding  "1.401(a)(26)- 
2(d)(l)(iv)"  in  its  place. 

3.  The  last  sentence  of  paragraph 
(d)(4)  is  amended  by  adding  the 
language  "scrutiny"  immediately  after 
"administrative." 

4.  The  last  sentence  of  paragraph  (e) 
is  amended  by  removing  the  language 
"and  new  conditions  under  which  an 
individual  determination  may  be 
requested  under  section  §  1.414(r)-6". 

Par.  6.  Section  1.414(r)-2  is  amended 
as  follows: 

1.  Paragraph  (b)(2)  is  revised. 

2.  Example  1  and  £M/np/e  2  in 
paragraph  (c)(3)  are  revised. 

3.  The  revised  provisions  read  as 
follows: 

S1.414(r)-2    LifwoflNisinms. 

•        •        *        •        • 

(b)  •  *  * 

(2)  Property  and  sen'ices  provided  to 
customers — (i)  In  general.  Property, 
whether  real  or  personal,  tangible  or 
intangible,  is  provided  by  an  employer 
to  a  customer  if  the  employer  provides 


the  property  to  or  on  behalf  of  the 
customer  for  consid(  ration.  Similarly, 
services  are  prov  det  by  an  employer  to 
a  customer  if  the  em  :)loyer  renders  the 
services  to  or  on  whalf  of  the  customer 
for  consideration  An  individual  item  of 
property  or  service  U  taken  into  account 
under  this  paragripl  (b)(2)  only  if  the 
employer  provid««  t  ^e  item  to  a  person 
other  thaft  the  errpli>yer  in  the  ordinary 
course  of  a  trade  or  business  conducted 
by  the  employer  anc  the  person  to 
whom  the  employer  provides  the  item  is 
acting  in  the  capacity  as  a  customer  of 
the  employer.  A  typ  i  of  tangible 
property  is  deemtid  o  be  provided  to 
customers  of  the  'jmoloyer  for  purposes 
of  this  section  if,  wi  h  respect  to  a 
business  that  produces  or  manufactures 
that  type  of  tangiijle  property,  the 
employer  satisfies  tl  e  special  rule  in 
§1.414(r)-3(d)(2)(iii  (B)  for  vertically 
integrated  businesst  s. 

(ii)  Timing  of  pro  ision  of  property  or 
services.  Generally ;  n  employer 
determines  its  lines  of  business  on  the 
basis  of  the  property  and  services  it 
provides  to  its  custc  mers  for 
consideration  during  the  testing  year. 
However,  it  is  no'  n  acessary  both  that 
property  or  services  actually  be 
provided,  and  thet  i  onsideration  for  the 
property  or  service?  actually  be  paid, 
during  the  current  t3sting  year.  For  an 
employer  to  be  ccn.iidered  to  provide 
property  or  service}  to  customers  for 
consideration  durirg  a  testing  year 
under  this  paragraph  (b)(2),  it  is 
sufficient  that  the  property  or  services 
actually  be  provic.ed  to  customers 
during  the  testing  year,  the 
consideration  actuelly  be  paid  during 
the  testing  year,  or  .he  employer 
actually  incur  significant  costs  during 
the  testing  year  associated  with  the 
provision  of  the  property  or  services  to 
a  sf>ecified  customer  or  specified 
customers. 


(c)«  *   • 
(3)«   •   • 

Example  1.  Employer  H  operates  several 
dairy  farms  and  dairy  processing  plants.  The 
dairy  forms  provide  part  of  their  output  of 
milk  and  milk  by-products  to  Employer  H's 
dairy  product  processing  plants  and  also  sell 
part  to  retail  distributors  unrelated  to 
Employer  H.  The  dairy  farms'  provision  of 
milk  and  milk  by-pr  jducts  to  Employer  H's 
dairy  product  proce:>sing  plants  does  not 
constitute  the  provifion  of  property  or 
services  to  customerf  of  Employer  H,  because 
the  milk  and  milk  by  products  are  not 
provided  to  a  persor  other  than  employer  H. 
However,  the  dairy  farms'  provision  of  milk 
and  milk  by-products  to  independent  retail 
distributors  does  cor.stitute  the  provision  of 
property  or  services  o  customers  of 
Employer  H  under  p  iragraph  (b)(2)  of  this 
section. 


Example  2.  The  facts  are  the  same  as  in 
Example  I,  except  thai  the  dairy  farms 
provide  their  entire  output  of  milk  and  milk 
by-products  to  Employer  Hs  dairy  pnxluct 
processing  plants.  The  dair>'  farms'  provision 
of  milk  and  milk  by-products  to  the  dairy 
pnxluct  processing  plants  generally  dues  not 
constitute  the  provision  of  property  or 
services  to  customers  of  Employer  H  t)ecausc 
the  milk  and  milk  by-products  are  not 
provided  to  a  person  other  than  Employer  H. 
fiowever.  paragraph  {b)(2)(i)  of  .this  section 
provides  a  special  rule  for  vertically 
integrated  businesses  that  satisf\'  §  1.414(r)- 
3{<i)(2)Uii)(B).  If  §1.414(r)-3(<i)(2)(iii)(B)  is 
satisfied,  then,  under  the  special  nilc  of 
paragraph  (b)(2)(i)  of  this  section,  the  milk 
and  milk  by-products  are  deemed  to  be 
provided  to  cust<»mers  of  Employer  H. 

Par.  7.  Section  1.414(r)-3  is  amended 
as  follows: 

1.  The  second  sentence  of  paragraph 
(b)(4)  is  revised. 

2.  Paragraph  (c)(2)(ii)  is  revised. 

3.  Paragraph  (c)(4)  is  revised. 

4.  Paragraph  (c){5)(iii)  is  revised. 

5.  The  last  sentence  of  the 
introductory  text  of  paragraph  (c:)(6)  is 
revised. 

6.  A  sentence  is  added  to  the  end  of 
Example  2  of  paragraph  (c)(6). 

7.  In  paragraph  (c)(6),  the  phrase  "(in 
accordance  with  paragraph  (c)(5)(iii)  of 
this  section)"  is  removed  from  the 
seventh  sentence  oi  Example  3,  the  fifth 
sentence  of  Example  4.  the  fifth  and 
sixth  sentences  ol  Example  5,  and  the 
fifth  sentence  of  Example  7. 

8.  Two  sentences  are  added  to  the  end 
of  Example  5  of  paragraph  (c)(6). 

9.  A  sentence  is  added  to  the  end  of 
the  introdudory  text  of  paragraph  (c)(7). 

10.  Example  J  of  paragraph  (c)(7)  is 
revised. 

11.  In  Example  2  of  paragraph  (c)(7). 
the  phrase  "(in  accordance  with 
paragraph  (c)(5)(iii)  of  this  section)"  is 
removed  from  the  third  sentence. 

12.  Examples_3  and  4  of  paragraph 
(c)(7)  are  redesignated  E.xamples  4  and 
5,  respectively,  and  a  new  Example  3  is 
added. 

13.  The  first  sentence  of  newly 
designated  Example  5  in  paragraph 
(c)(7)  is  amended  by  removing  the 
reference  "Example  3"  and  adding 
"Example  4"  in  its  place. 

14.  Paragraph  (d)(2)  is  revised. 

15.  Example  1  of  paragraph  (d)(4)  is 
revised. 

16.  The  additions  and  revisions  read 
as  follows: 

§1.414(r)-3    Separate  line  of  business. 

•  4^        •         •        • 

(b)*   *   • 

(4)  Separate  employee  workforce. 

•  •  •  A  line  of  business  has  its  oV\'n 
separate  workforce  only  if  at  least  90 
percent  of  the  employees  who  provide 
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services  to  the  line  of  business,  and  who 

are  not  substantial-service  employees 

with  res[>ect  to  any  other  line  of 

business,  are  substantial-service 

employees  with  respect  to  the  line  of 

business.  *  *  *    . 

(c)*  *  * 
(2).  .  . 

(ii)  The  denominator  of  which  is  the 
total  number  of  employees  who  provide 
services  to  the  line  of  business  within 
the  meaning  of  paragraph  (c)(5)  of  this 
section  and  who  are  not  substantial- 
service  employees  within  the  meaning 
of  §  1.414(r)-ll(b)(2)  with  respect  to  any 
other  line  of  business. 
•        •        •        *        • 

(4)  Employees  taken  into  account.  For 
purposes  of  applying  this  paragraph  (c), 
only  employees  who  are  employees  on 
the  first  testing  day  are  taken  into 
account.  For  this  purpose,  there  are  no 
excludable  employees  except 
nonresident  aliens  described  in  section 
410(b)(3)(C).  Consequently,  all  other 
employees  who  are  employees  on  the 
first  testing  day  are  taken  into  account, 
including  collectively  bargained 
employees.  For  the  definition  of  First 
testing  day.  see  §  1.414(r)-ll(b)(7). 

(5)*   •  • 

(iii)  Optional  rule  for  employees  who 
change  status — (A)  In  general.  Solely  for 
purposes  of  the  separateness  rules  of 
this  section,  and  for  purposes  of  the 
assignment  rules  of  §  1.414(r)-7,  if  an 
employee  changes  status  as  described  in 
paragraph  (c)(5)(iii)(B)  of  this  section,  an 
employer  may,  for  up  to  three 
consecutive  testing  years  after  the  base 
year  (within  the  meaning  of  paragraph 
(c)(5)(iii)(B)  (1)  or  (2)  of  this  section), 
treat  the  employee  as  providing  the 
same  level  of  service  to  its  lines  of 
business  as  the  employee  provided  in 
the  base  year. 

(B)  Change  in  employee's  status.  An 
employee  changes  status  as  described  in 
this  paragraph  (c)(5)(iii)(B)  if — 

(1)  For  a  testing  year  (the  base  year), 
the  employee  was  a  substantial-service 
employee  with  respect  to  a  qualified 
separate  line  of  business  of  the 
employer  (prior  line  of  business)  and, 
for  the  immediately  succeeding  testing 
year,  the  employee  is  not  a  substantial- 
service  employee  with  respect  to  that 
prior  line  of  business;  or 

[2)  For  a  testing  year  (the  base  year), 
the  employee  was  a  residual  shared 
employee  and,  for  the  immediately 
succeeding  testing  year,  the  employee  is 
a  substantial-service  employee  with 
respect  to  a  qualified  separate  line  of 
business. 

(c)*  •  • 

(6)  •  •  *  Unless  otherwise  specified, 
it  is  assumed  that  the  employees  and 


their  services  described  in  these 
examples  are  taken  into  account  under 
paragraphs  (c)  (4)  and  (5)  of  this  section 
for  the  testing  year  and  that  the 
employer  does  not  use  the  option  under 
§  1.414(r)-ll{b)(2)  to  treat  employees 
who  provide  less  than  75  percent  of 
their  services  to  a  line  of  business  as 
substantial-service  employees  with 
respect  to  the  line  of  business. 

•  •        •        •        • 

Example  2.*  *  *  Moreover,  because 
Employees  M  and  N  provide  at  least  75 
percent  of  their  services  to  Employer  A's  tire 
and  automotive  products  line  of  business  and 
are  substantial-service  employees  with 
respect  to  that  line,  they  are  disregarded  in 
applying  paragraph  (b)(4)  of  this  section  to 
any  other  line  of  business,  even  if  they 
provide  services  to  the  other  line. 

•  •         •         •         * 

Example  5.  *  •  *  Under  the  definition  of 
substantial-  service  employee  in  §  1.414(r)- 
11(b)(2),  Employer  A  may  treat  Employee  R 
as  a  substantial-service  employee  with 
respect  to  the  tire  and  automotive  products 
line  of  business  because  Employee  R 
provides  at  least  50  percent  of  his  services  to 
that  line.  In  that  case.  Employee  R  would  be 
disregarded  in  applying  paragraph  (b)(4)  of 
this  section  to  the  construction  machinery 
and  agricultural  equipment  lines  of  business. 

•  •         •         •         • 

(7)  *  •  *  Unless  otherwise  specified, 
it  is  assumed  that  employees  who 
provide  services  to  a  line  of  business  are 
not  substantial-service  employees  with 
resp>ect  to  any  other  line  of  business  and 
that,  in  determining  the  top-paid 
employees  with  respect  to  a  line  of 
business,  the  employer  is  using  the 
option  under  §1.414(r)-l  1(b)(3)  to 
disregard  all  employees  who  provide 
less  than  25  f)ercent  of  their  services  to 
that  line  of  business. 

Example  1.  (a)  Employer  C  operates  three 
lines  of  business  as  determined  under 
§1.414(r>-2.  One  of  its  lines  of  business  is 
the  operation  of  a  chain  of  athletic  equipment 
and  apparel  stores.  Of  Employer  C's  total 
workforce,  12,000  employees  provide  more 
than  a  negligible  amount  of  the  services  they 
provide  to  Employer  C  to  the  athletic 
equipment  and  apparel  stores  line  of 
business,  within  the  meaning  of  paragraph 
(c)(5)  of  this  section.  Of  the  1.200  employees 
who  constitute  the  top  ten  percent  by 
compensation  of  those  12,000  employees, 
930  are  substantial-service  employees  with 
respect  to  that  line  of  business.  Because  930 
is  77.5  percent  of  1,200,  less  than  80  percent 
of  the  top-paid  employees  with  respect  to  the 
line  of  business  are  substantial-service 
employees  with  respect  to  that  line  of 
business.  Therefore,  employer  C's  athletic 
equipment  and  apparel  stores  line  of 
business  does  not  have  its  own  separate 
management  under  paragraph  (b)(5)  of  this 
section. 

(b)  Assume  that,  in  determining  the  top- 
paid  employees  with  respect  to  the  athletic 
equipment  and  apparel  stores  line  of 


business.  Employer  C  chooses  to  disregard  all 
employees  who  provide  less  than  25  percent 
of  their  services  to  the  line  of  business  as 
permitted  under  the  definition  in  §  J.414(r)- 
11(b)(3).  Of  the  12,000  employees  who 
provide  more  than  a  negligible  amount  of 
their  services  to  the  athletic  equipment  and 
apparel  stores  line  of  business,  10,000 
provide  at  least  25  percent  of  their  services 
to  that  line.  Of  the  1.000  employees  who 
constitute  the  top  ten  f)ercent  by 
compensation  of  those  10,000  employees, 
930  are  substantial-service  employees  with 
respect  to  the  athletic  equipment  and  apparel 
stores  line  of  business.  Because  930  is  93 
percent  of  1,000,  at  least  80  percent  of  the 
top-paid  employees  with  respect  to  the  line 
of  business  are  sut>stantial-service  employees 
with  respect  to  that  line  of  business. 
Therefore,  employer  C's  athletic  equipment 
and  app)arel  stores  line  of  business  has  its 
own  separate  management  and  satisfies  the 
requirement  of  paragraph  (b)(5)  of  this 
section. 

•  •         •         •         * 

Example  3.  The  facts  are  the  same  as  in 
Example  2  except  that  Employee  X  provides 
60  percent  of  his  services  to  Employer  C's 
second  line  of  business,  an  athletic 
equipment  factory,  and  30  percent  of  his 
service  to  Employer  C's  third  line  of 
business,  a  fast-food  chain.  Because 
Employee  X  provides  at  least  50  jjercent  of 
his  services  to  the  athletic  equipment  factory 
line  of  business.  Employer  C  chooses  to  treat 
him  as  a  substantial-service  employee  with 
resp>ect  to  that  line  of  business,  as  p>ermitted 
under  §  1.414(r)-ll(b)(2).  Thus,  Employee  X 
is  taken  into  account  as  a  substantial-service 
employee  with  respect  to  the  athletic 
equipment  factory  line  of  business  and  is 
disregarded  in  applying  the  separate 
workforce  and  separate  management 
requirements  under  paragraphs  (b)  (4)  and  (S) 
to  the  fast-food  chain  line  of  business. 

•  •         •         •         * 

(d)*  •  * 

(2)  Bequirements.  Two  lines  of 
business  satisfy  the  requirements  of  this 
paragraph  (d)  with  respect  to  a  type  of 
property  or  service  only  if — 

(i)  One  of  the  lines  of  business  (the 
upstream  line  of  business)  provides  a 
type  of  property  or  service  to  the  other 
line  of  business  (the  downstream  line  of 
business); 

(ii)  The  downstream  line  of  business 
either — 

(A)  Uses,  consumes,  or  substantially 
modifies  the  property  or  service  in  the 
course  of  itself^jroviding  property  or 
services  to  customers  of  the  employer; 
or 

(B)  Provides  the  same  property  or 
service  to  customers  of  the  employer  at 
a  different  level  in  the  chain  of 
commercial  distribution  from  the 
upstream  line  of  business  (e.g.,  retail 
versus  wholesale);  and 

(iii)  The  upstream  line  of  busine^>s 
either — 

(A)  Provides  the  same  type  of 
property  or  service  to  customers  of  the 
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employer,  and  at  least  25  percent  of  the 
total  number  of  units  of  the  same  type 
of  property  or  service  provided  by  the 
upstream  line  of  business  to  all  persons 
(including  customers  of  the  employer, 
the  downstream  line  of  business,  and  all 
other  lines  of  business  of  the  employer) 
are  provided  to  customers  of  the 
employer  by  the  upstream  line  of 
business,  when  measured  on  a  uniform 
basis;  or 

(B)  Provides  to  the  downstream  line  of 
business  property  consisting  primarily 
of  a  type  of  tangible  property  (i.e., 
goods,  not  services)  that  it  produces  or 
manufactures,  and  some  entities  that  are 
engaged  in  a  similar  business  as  the 
upstream  line  of  business  provide  the 
same  type  of  tangible  property  to 
unrelated  customers  (i.e.,  customers 
outside  the  entities'  controlled  groups). 
•        •        *        •        • 

(4)  '    •    * 

Example  1.  Employer  E  operates  two  lines 
of  business  as  determined  under  §  1.414(r)- 
2,  one  engaged  in  upholstery  textile 
manufacturing  and  the  other  in  furniture 
manufacturing.  During  the  testing  year,  the 
upholstery  textile  line  of  business  provides 
its  entire  output  of  upholstery  textiles  to  the 
furniture  line  of  business.  The  furniture  line 
of  business  uses  the  upholstery  textiles  in  the 
manufacture  of  upholstered  furniture  for  sale 
to  customers  of  Employer  E.  The  furniture 
line  of  business  thus  substantially  modifies 
the  upholstery  textiles  provided  to  it  by  the 
upholstery  textile  line  of  business  in 
providing  upholstered  furniture  products  to 
customers  of  Employer  E.  In  addition, 
although  the  upholstery  textile  line  of 
business  does  not  provide  upholstery  textiles 
to  customers  of  Employer  E.  some  entities 
engaged  in  upholstery  textile  manufacturing 
provide  upholstery  textiles  to  customers 
outside  their  controlled  groups.  Under  these 
facts,  Employer  E's  two  lines  of  business 
satisfy  the  requirements  of  this  paragraph  (d) 
with  respect  to  upholstery  textiles  for  the 
testing  year. 

Par.  8.  Section  1.414(r>-5  is  amended 
as  follows: 

1.  Paragraph  (b)(5)(ii)  is  revised. 

2.  Paragraphs  (d)(l)(ii)(B)  and  (C)  are 
revised. 

3.  The  concluding  text  of  paragraph 
(d)(1)  is  removed. 

4.  Paragraph  (d)(l)(iii)  is  added. 

5.  Example  2  of  paragraph  (d)(4)  is 
revised. 

6.  The  last  sentence  of  paragraph 
(g)(2)(iii)(A)  is  revised. 

7.  The  last  sentence  of  paragraph 
(g)(2)(iii)(D)  is  revised. 

8.  The  last  sentence  of  paragraph 
(g)(3)(iii)(B)  is  amended  by: 

a.  Adding  the  word  "qualified" 
immediately  before  "disability"; 

b.  Removing  the  reference 

••§  1.401(a)(4)-3(d)(6)(vi)"  and  adding 
"section  411(a)(9)"  in  its  place. 


9.  The  last  sentma  of  paragraph 
(g)(3)(iii)(D)  is  reviset . 

10.  Paragraph  (g)(5  is  revised. 

11.  The  rev'ised  pre  visions  read  as 
follows: 

§1.414<r)-6    Qualified  leparate  line  of 
business— administrat  n  scrutiny 
requirement— safe  harl  ors. 

(b)*   •   *        , 

(5)*   •  •        I 

(ii)  No  more  than  f  ve  percent  of  the 
employees  of  the  separate  line  of 
business  for  the  curre nt  testing  year 
were  employees  of  a  lifferent  separate 
line  of  business  for  tie  immediately 
preceding  testing  yea^,  and  no  more 
Utan  five  percent  of  the  employees  of 
-The  separate  line  of  b  isiness  for  the 
immediately  precedi  ig  testing  year  are 
employees  of  a  different  separate  line  of 
business  for  the  current  testing  year. 


substantial-service  employees  with  respect  to 
the  pharmaceutical  supplies  line  of  business 
were  substantial-service  employees  with 
respect  to  a  different  separate  line  of  business 
for  the  immediately  preceding  testing  year. 
The  SO  newly  hired  employees  are 
disregarded  in  making  this  determination. 
Under  these  facts,  the  pharmaceutical 
supplies  separate  line  of  business  satisfies 
the  safe  harbor  in  this  paragraph  (d)  for 
Transition  Year  1. 


(d)  •  •  • 

(1)  *  •  •     ; 

(ii)  •  *  ' 

(B)  No  more  than 
employees  who  are  5 
employees  with  resp 
line  of  business  wen 
employees  with  resp 
separate  line  of  busi 
immediately  precedi 

(C)  No  more  than 
employees  who  wen 
employees  with  resp 
line  of  business  for  t 
preceding  testing  ye 
service  employees  v, 
different  separate  lin 
respective  testing  ye! 

(iii)  If  the  transact 
paragraph  (d)(1)  of  t! 
after  the  first  testing 
year,  the  determinat: 
paragraphs  (d)(l)(ii) 
section  with  respect 
are  made  as  of  the  d 
transaction. 


0  percent  of  the 
ibstantial-ser\'ice 
kX  to  the  acquired 
substantial-service 
ict  to  a  different 
ess  for  the 
ig  testing  year,  and 
0  percent  of  the 
substantial-service 
jct  to  the  acquired 
le  immediately 
r  are  substantial- 
th  respect  to  a 
9  of  business  in  the 
ir. 

an  described  in 
is  section  occurs 
day  in  a  tesring 
ons  required  by 
B)  and  (C)  of  this 
to  that  testing  year 
te  of  the 


(4)  •  •  • 

Example  2.  The  fiKt! 
Example  1  except  that, 
in  1997  (Transition  Ya 
additional  substantial-: 
.with  respect  to  the  ph^ 
line  of  business,  incraa 
to  4.300.  Of  those  300  < 
substantial-service  em| 
a  different  separate  lin- 
testing  year  1996  and  J 
Assume  that,  on  the  fu 
Transition  Year  1 .  the 
supplies  line  of  busine 
requirements  of  §  1.41' 
account  §1.414(r)-l(d 
constitutes  a  separate  1 
Because  250  is  6  perce 
than  ten  percent  of  the 


are  the  same  as  in 
by  the  first  testing  day 
r  1),  there  are  300 
ervice  employees 
-maceutical  supplier 
iing  the  total  number 
mployees,  250  were 
loyees  with  respect  to 
of  business  for 
0  are  new  hires. 
H  testing  day  in 
ihannaceutical 
t(  satisficrs  the 
(r)-3  (taking  into 
(4))  and  therefore 
joe  of  business. 
It  of  4.300.  no  more 
employees  who  are 


(g)*   •    • 
(2).    .    . 

(iii)*   •  • 

(A)  •  *  •  For  purposes  of  this 
paragraph  (g)(2)(iii),  the  normal  accrual 
rate  is  the  percentage  (not  less  than  0) 
determined  by  subtracting  the 
employee's  normalized  accrued  benefit 
as  of  the  end  of  the  prior  plan  year 
(expressed  as  a  percentage  of  average 
annual  compensation  as  of  the  end  of 
the  prior  plan  year)  from  the  employee's 
normalized  accrued  benefit  as  of  the  end 
of  the  plan  year  (expressed  as  a 
percentage  of  average  annual 
compensation  as  of  the  end  of  the  plan 
year)."   *  * 

(D)  *  *  •  However,  a  plan  may 
disregard  in  a  reasonable  and  consistent 
manner:  years  before  1994,  years  more 
than  10  years  preceding  the  current  plan 
year,  and  years  for  which  the  employer 
does  not  use  this  paragraph  (g)(2)  to 
satisfy  this  safe  harbor  with  respect  to 
the  separate  line  of  business.  "  *  * 

•  *        *        *        • 

(3)*   •   • 

(iii)*   *  * 

(D)  *  *  *  In  the  case  of  a  plan  with 
subsidized  optional  forms,  the 
determination  of  accrual  rate  for  the 
plan  year  under  paragraph  (g)(2)(iii)(A) 
of  this  section  is  the  percentage  (not  less 
than  0)  determined  by  subtracting  the 
largest  of  the  sums  of  the  employee's 
normalized  QJSAs  and  QSUPPs 
determined  for  each  age  under 
§  1.401(a)(4)-3(d)(l)(ii)  as  of  the  end  of 
the  prior  plan  year  (expressed  as  a 
percentage  of  average  annual 
compensation  as  of  the  end  of  the  prior 
plan  year)  from  the  largest  of  the  sums 
of  the  employee's  normalized  QJSAs 
and  QSUPPs  determined  for  each  age 
under  §  1.401(a)(4)-3(d)(l)(ii)  as  of  the 
end  of  the  plan  year  (expres.sed  as  a 
percentage  of  average  annual 
compensation  as  of  the  end  of  the  plan 
year). 

•  •        •        •        * 

(5)  Certain  contingency  provisions 
ignored.  For  purposes  of  this  paragraph 
(g),  an  employee's  accrual  or  allocation 
rate  is  determined  without  regard  to  any 
minimum  benefit  or  any  maximum 
benefit  limitation  that  is  applicable  to 


4 
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the  employee  only  if  the  separate  line  of 
business  fails  otherwise  to  satisfy  the 
requirement  of  administrative  scrutiny. 
Par.  9.  Section  1.414(r>-6  is  amended 
as  follows: 

1.  In  paragraph  (a),  a  new  sentence  is 
added  after  the  second  sentence,  the 
next  sentence  is  revised,  and  the  last 
sentence  is  removed. 

2.  Paragraph  (b)  is  revised. 

3.  Paragraph  (c)  is  removed. 

4.  The  adaition  and  revisions  read  as 
follows: 

§1.414<r)-6    Quallf  ted  separate  line  of 
business — administrative  scrutiny 
requirement — Individual  determinations. 

(a)*   *   *  The  Commissioner  shall 
issue  such  an  individual  determination 
only  when  it  is  consistent  with  the 
purpose  of  section  414(r).  taking  into 
account  the  nondiscrimination 
requirements  of  sections  401(a)(4)  and 
410(b).  Paragraph  (b)  of  this  section 
authorizes  the  Commissioner  to 
establish  procedures  for  requesting  and 
granting  individual  determinations. 

(b)  Authority  to  establish  procedures. 
The  Commissioner  may,  in  revenue 
rulings  and  procedures,  notices,  and 
other  guidance  of  general  applicability, 
prescribe  procedures  and  additional 
rules  for  requesting  and  granting 
individual  determinations  under  this 
section.  For  example,  such  guidance 
may  specify  the  circumstances  in  which 
an  employer  may  request  an  individual 
determination  and  factors  to  be  taken 
into  account  in  deciding  whether  to 
grant  a  favorable  individual 
determination.  In  addition,  such 
guidance  may  describe  situations  that 
automatically  fail  the  administrative 
scrutiny  requirement. 
***** 

Far.  10.  Section  1.414(r)-7  is 
amended  as  follows: 

1.  The  last  sentence  of  paragraph 
(a)(1)  is  revised. 

2.  Paragraph  (b)(2)(ii)  is  amended  by 
removing  the  language  "with  respect  to 
a  qualified  separate  line  of  business". 

3.  The  last  sentence  of  paragraph 
(b)(3)  is  amended  by  removing  the 
language  "(including  whether  the 
residual  shared  employee  is  eligible  for 
assigiunent  under  paragraph  (c)(2)  of 
this  section)". 

4.  Paragraph  (c)(1)  is  revised. 

5.  Paragraph  (c)(2)  is  removed. 

6.  Paragraphs  (c)(3)  through  (c)(5)  are 
redesignated  (c)(2)  through  (c)(4), 
respectively.  > 

7.  Newly  designated  paragraphs 
(c)(2)(i),  (c)(3)(i)  and  (c)(4)(i)  are 
amended  by  removing  the  language 
"who  are  not  assigned  under  paragraph 
(c)(2)  of  this  section". 

8.  Newly  designated  paragraphs 
(c)(2)(i),  (c)(2)(iv)(C),  (c)(2)(v),  and 


Example  2  and  Example  4  of  paragraph 
(c)(2)(v)  are  amended  by  removing  the 
reference  "paragraph  (c)(3)"  and  adding 
"paragraph  (c)(2)"  in  its  place. 

9.  Newly  designated  paragraphs 
(c)(2)(i),  (c)(2)(iv),  and  paragraph  (ii)  of 
Example  1  of  newly  designated 
paragraph  (c)(2)(v)  are  amended  by 
removing  the  reference  "paragraph 
(c)(3)(ii)"  and  adding  "paragraph 
(c)(2)(ii)"  in  its  place. 

10.  Newly  designated  paragraph 
(c)(2)(i)  is  amended  by  removing  the 
reference  "paragraph  (c)(3)(iv)"  and 
adding  "paragraph  (c)(2)(iv)"  in  its 
place. 

11.  Newly  designated  paragraph 
(c)(2)(iii)(A)  is  revised. 

12.  Redesignated  paragraph  (c)(2)(iv) 
is  amended  by: 

a.  Removing  the  word  "or"  from  the 
end  of  paragraph  (c)(2)(iv)(B); 

b.  Adding  the  word  "or"  to  the  end 
of  paragraph  (c)(2)(iv)(C); 

c.  Adding  paragraph  (c)(2)(iv)(D). 

13.  £xamp/e  J  of  redesignated 
paragraph  (c)(2)(v)  is  amended  by 
removing  the  third  sentence. 

14.  The  first  sentence  of  newly 
designated  paragraph  (c)(2)(v).  Example 
4(ii)  is  amended  by  removing  the 
reference  "paragraph  (c)(3)(iii)"  and 
adding  "paragraph  (c)(2)(iii)"  in  its 
place. 

15.  The  last  sentence  of  newly 
designated  paragraph  (c)(2)(v).  Example 
4{u)  is  amended  by  removing  the 
reference  "paragraph  (c)(3)(iii)(B)"  and 
adding  "ftaragraph  (c)(2)(iv)(B)"  in  its 
place. 

16.  Newly  designated  paragraphs 
(c)(3)(i),  (c)(3)(ii).  and  the  introductory 
language  and  third  sentence  of  Example 
1  of  redesignated  paragraph  (c)(3)(iii) 
are  amended  by  removing  the  reference 
"paragraph  (c)(4)"  and  adding 
"paragraph  (c)(3)"  in  its  place. 

17.  Newly  designated  paragraph 
(c)(3)(i)  is  amended  by  removing  the 
reference  "(c)(3)(iii)"  and  adding 
"(c)(2)(iii)"  in  its  place. 

18.  Newly  designated  paragraphs 
(c)(3)(ii)(A)  and  (c)(3)(ii)(B)  are  amended 
by  removing  the  reference  "(c)(4)(i)" 
and  adding  "(c)(3)(i)"  in  its  place. 

19.  The  first  sentence  of  Example  1  of 
newly  designated  paragraph  (c)(3)(iii)  is 
amended  by  removing  the  reference 
"paragraph  (c)(3)(iv)"  and  adding 
"paragraph  (c)(2)(v)"  in  its  place  and  by 
removing  the  word  "and"  and  adding 
"except"  in  its  place. 

20.  Newly  designated  paragraphs 
(c)(4)(i),  (c)(4)(ii),  and  (c)(4)(iii)  are 
amended  by  removing  the  reference 
"paragraph  (c)(5)"  and  adding 
"paragraph  (c)(4)"  in  its  place. 

21.  Newly  designated  paragraph 
(c)(4)(iii)(E)  is  amended  by  removing  the 


reference  "(c)(5)(iii)"  and  adding 
"(c)(4)(iii)"  in  its  place. 

22.  Paragraph  (d)  is  removed. 

23.  The  adaed  and  revised  provisions 
read  as  follows: 

S 1 .41 4(r)-7    Determination  of  the 
employees  of  an  employer's  qualified 
separate  lines  of  business. 

(a)-*---* 

(1)  In  general.  *  *  *  Paragraph  (c)  of 
this  section  provides  methods  for 
allocating  residual  shared  employees 
among  qualified  separate  lines  of 
business. 
*        *        •        •        • 

(c)  *  •  • 

(1)  In  general.  All  residual  shared 
employees  must  be  allocated  among  an 
employer's  qualified  separate  lines  of 
business  under  one  of  the  allocation 
methods  provided  in  paragraphs  (c)(2) 
through  (4)  of  this  section.  An  employer 
is  permitted  to  select  which  method  of 
allocation  to  apply  for  the  testing  year 
to  residual  shared  employees.  However, 
the  same  allocation  method  must  be 
used  for  all  residual  shared  employees 
and  for  all  purposes  listed  in  paragraph 
(a)(2)  of  this  section  with  respect  to  the 
testing  year. 

(2)  •  •  * 
(iii)  •  *  • 

(A)  Determination  of  percentage.  The 
employee  assignment  percentage  of  a 
qualified  separate  line  of  business  is  the 
fraction  (expressed  as  a  percentage) — 

(1)  The  numerator  of  which  is  the 
number  of  substantial-service 
employees  with  respect  to  the  qualified 
separate  line  of  business  who  are 
assigned  to  that  line  of  business  under 
paragraph  (b)  of  this  section;  and 

(2)  The  denominator  of  which  is  the 
total  number  of  substantial-service 
employees  who  are  assigned  to  all 
qualified  separate  lines  of  business  of 
the  employer  under  paragraph  (b)  of  this 
section. 

(iv)  *  *  • 

(D)  The  employee  assignment 
percentage  is  at  least  twice  the 
employee  assignment  percentages  of 
each  of  the  employer's  other  qualified 
separate  lines  of  business. 


§1.414(r>-8    [Anwnded]       - 

Par.  11.  Section  1.414(r)-8  is  amended 
as  follows: 

1.  Removing  paragraph  (d)(4). 

2.  Redesignating  paragraph  (d)(5)  as 
(d)(4). 

Par.  12.  Section  1.414(r)-ll  is 
amended  as  follows: 

1.  Paragraph  (b)(2)  is  revised. 

2.  The  first  sentence  of  paragraph 
(b)(3)  is  removed  and  two  new 
sentences  are  added  in  its  place. 
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3.  Paragraph  (b)(4)  is  revised. 

4.  Paragraph  (c)(2](v)  is  amended  by 
removing  the  references  "1.414(r)- 
7(c)(3)"  and  "1.414(r)-7(c)(4)"  and 
adding  ••1.414(r)-7(c)(2)"  and  "1.414(r)- 
7(c)(3)"  in  their  respective  places. 

5.  Xbe  added  and  revised  provisions 
read  as  follows: 

$  1 .41 4<r)-1 1    Definitions  and  special  rules. 

(b)  *  •  • 

(2)  Substantial-service  employee.  An 
employee  is  a  substantial-service 
employee  with  respect  to  a  line  of 
business  for  a  testing  year  if  at  least  75 
percent  of  the  employee's  services  are 
provided  to  that  line  of  business  for  that 
testing  year  within  the  meaning  of 
§1.414(r)-3(c)(5).  In  addition,  if  an 
employee  provides  at  least  50%  and  less 
than  75%  of  the  employee's  services  to 

a  line  of  business  for  the  testing  year 
within  the  meaning  of  §  1.414(r)-3(c)(5). 
the  employer  may  treat  that  employee  as 
a  substantial-service  employee  with 
respect  to  that  line  of  business  provided 
the  employee  is  so  treated  for  all 
purposes  of  these  regulations.  The 
employer  may  choose  such  treatment 
separately  with  respect  to  each 
employee. 

(3)  Top-paid  employee.  Generally,  an 
employee  is  a  top-paid  employee  with 
respect  to  a  line  of  business  for  a  testing 
year  if  the  employee  is  among  the  top 
10  percent  by  compensation  of  those 
employees  who  provide  services  to  that 
line  of  business  for  that  testing  year 
within  the  meaning  of  §  1.414(r)-3(c)(5) 
and  who  are  not  substantial-service 
employees  within  the  meaning  of 

§  1.414(r)-ll(b)(2)  with  respect  to  any 
other  line  of  business.  In  addition,  in 
determining  the  group  of  top-paid 
employees,  the  employer  may  choose  to 
disregard  all  employees  who  provide 
less  than  25  percent  of  their  services  to 
the  line  of  business.  *  *  * 

(4)  Residual  shared  employee.  An 
employee  is  a  residual  shared  employee 
for  a  testing  year  if  the  employee  is  not 
a  substantial-service  employee  with 
respect  to  any  line  of  business  for  the 
testing  year. 

•        •        •        •        • 

Margaret  Milner  Richardson, 

Commissioner  of  Internal  Revenue. 

(FR  Doc.  93-21511  Filed  9-1-93;  4:15  am) 
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DEPARTMENT  OF  T  UNSPORTATION 

Coast  Guard 

33  CFR  Part  100 
[CGO  05-03-055] 

Special  Local  Regul  itions  for  Manne 
Events;  Virginia  Be;  ?h  Offshore  Grand 
Prix;  Atlantic  Ocean  Rudee  Inlet,  Lake 
Rudee,  Virginia  Bea::h,  VA 

AGENCY:  Coast  Guarc   DOT. 

ACTION:  Notice  of  pn  posed  rulemaking. 

SUMMARY:  The  Coast  Guard  is  proposing 
to  establish  permanc  nt  special  local 
regulations  for  the  Virginia  Beach 
Offshore  Grand  Prix  held  annually  in 
the  Atlantic  Ocean  c  ff  Virginia  Beach. 
The  efTect  of  these  regulations  will  be  to 
restrict  general  navi  Ration  in  the 
regulated  area  for  th  9  safety  of 
spectators  and  parti :: pants.  These 
regulations  are  neec  ed  to  provide  for  the 
safety  of  life,  limb,  i  nd  property  on  the 
navigable  waters  di  ring  the  event. 
DATES:  Comments  r  lust  be  received  on 
or  before  October  2  :,  1993. 
ADDRESSES:  Commc  nts  should  be 
mailed  or  hand  can  ied  to  Commander 
(bb).  Fifth  Coast  Guard  District,  431 
Crawford  Street,  Portsmouth,  Virginia 
23704-5004.  The  comments  will  be 
available  for  inspection  and  copying  in 
room  209  of  this  ad  dress.  Normal  office 
hours  are  between  <  a.m.  and  4:30  p.m., 
Monday  through  Fi  iday,  except 
holidays. 

FOR  FURTHER  INFORIIATtON  CONTACT: 
Stephen  L.  Phillips  Chief,  Boating 
Affairs  Branch,  Fift  i  Coast  Guard 
District,  431  Crawford  Street, 
Portsmouth.  Virgin  a  23704-5004,  (804) 
398-6204. 
SUPPLEMENTARY  INFORMATION: 

Bequest  for  Comi  ittnts:  Interested 
persons  are  invited  to  participate  in  this 
rulemaking  by  subnitting  written  views, 
data,  or  arguments.  Persons  submitting 
comments  should  i  iclude  their  names 
and  addresses,  idertify  this  notice  (CGD 
05-93-055)  and  the  specific  section  of 
the  proposal  to  whi::h  their  comments 
apply.  Reasons  shoild  be  given  for  each 
comment.  The  regu  ations  may  be 
changed  in  light  of  comments  received. 
All  comments  received  before  the 
expiration  of  the  corment  period  will 
be  considered  befor?  final  action  is 
taken.  No  public  hei-ing  is  planned,  but 
one  may  be  held  if  Avritten  requests  for 
a  hearing  are  received  and  it  is 
determined  that  the  opportunity  to 
make  oral  presentat  ons  will  aid  the 
rulemaking  process.  The  receipt  of 
comments  will  be  acknowledged  if  a 
stamped  self-addressed  postcard  or 
envelope  is  enclosed. 


Drafting  Information:  The  drafters  of 
this  notice  are  QM2  Gregory  C.  Garrison, 
project  officer.  Boating  Affairs  Branch, 
Fifth  Coast  Guard  District,  and  LT 
Monica  L.  Lombardi.  project  attorney. 
Fifth  Coast  Guard  District  Legal  Staff. 

Discussion  of  Proposed  Regulations: 
The  Eastern  Virginia  Offshore  Racing 
Association  annually  sponsors  the 
Virginia  Beach  Offshore  Grand  Prix. 
Each  year  the  Eastern  Virginia  Offshore 
Racing  Association  requests  that  the 
Coast  Guard  provide  control  of  spectator 
and  commercial  traffic  within  the 
regulated  area  as  part  of  their 
application.  Since  this  is  a  regular, 
yearly  event,  the  Coast  Guard  proposes 
to  develop  a  special  local  regulation. 
Specifically  the  Coast  Guard  seeks  to 
regulate  the  waterways  surrounding  the 
race  course.  The  Virginia  Beach 
Offshore  Grand  Prix  race  course  has 
been  marked  and  checked  by  Waterway 
Surveys  &  Engineering,  Ltd.  to  insure 
accurate  certification  of  race  points  and 
records.  The  course  runs  from  Rudee 
Inlet  at  the  southern  end  to 
approximately  75th  Street  at  the 
northern  end.  The  start/Finish  line  is  at 
20th  Street.  Race  boats  will  be  pitted  in 
the  Southside  Marina  and  Owl's  Creek 
area.  The  course  measures  11.0  Nautical 
miles  (12.7  Statute  miles).  Waterway 
closures  include  the  beach  front  and 
Rudee  Inlet  at  the  start  of  and 
throughout  the  race.  To  provide  for 
safety  of  participants,  spectators,  and 
vessels  transiting  the  area,  the  Coast 
Guard  will  restrict  vessel  movement  in 
the  regulated  area  during  the  race. 

Regulatory  Evaluation:  This  proposed 
regulation  is  considered  non-major 
under  Executive  Order  12291  and  not 
significant  under  Department  of 
Transportation  regulatory  policies  and 
procedures  (44  FR  11034;  February  26, 
1979).  The  economic  impact  of  this 
proposal  is  expected  to  be  so  minimal 
that  a  full  regulatory  evaluation  is 
unnecessary.  This  regulation  will  only 
be  in  efTect  for  several  hours,  one  day 
a  year,  and  the  impact  on  routine 
navigation  is  expected  to  be  minimal. 

Small  Entities:  Under  the  Regulatory 
Flexibility  Act  (5  U.S.C.  601  et  seq.),  the 
Coast  Guard  must  consider  whether  this 
proposal  will  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities.  "Small 
Entities"  include  independently  owned 
and  operated  small  businesses  that  are 
not  dominant  in  their  field  and  that 
otherwise  qualify  as  "small  business 
concerns"  under  section  3  of  the  Small 
Business  Act  (15  U.S.C.  632).  It  is 
anticipated  that  the  impact  of  this 
proposal  on  non-participating  small 
entities  will  actually  benefit  their 
business  due  to  the  increase  in  local 
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Tourism.  The  Coast  Guard  will  certify 
under  5  U.S.C  605(b).  that  this 
proposal,  i*^  adopted,  will  not  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities. 

Collection  of  Information:  This 
proposed  rule  contains  no  collection  of 
information  requirements  under  the 
Paperwork  Reduction  Act  (44  U.S.C. 
3501  etseq). 

Federalism  Assessment:  This  action 
has  been  analyzed  in  accordance  with 
the  principles  and  criteria  contained  in 
Executive  Order  12612,  and  it  is 
anticipated  that  this  proposed 
rulemaking  will  not  raise  sufficient 
federalism  implirjitions  to  warrant  the 
preparation  of  a  Federalism  Assessment. 

Environment  Assessment:  This 
proposed  rulemaking  has  been 
thoroughly  reviewed  by  the  Coast  Guard 
and  determined  to  be  categorically 
excluded  from  further  environmental 
documentation  in  accordance  with 
section  2.B.2.C  of  Commandant 
Instructio    M16475.1B.  A  Categorical 
Exclusion  Determination  statement  has 
been  prepared  and  placed  in  the 
rulemaking  docket,  and  is  available  for 
inspection  or  copying  where  indicated 
under  ADDRESSES. 

List  of  Subjects  in  33  CFR  Part  100 

Marine  safety,  Navigation  (water), 
Reporting  and  recordkeeping 
requirements.  Waterways. 

Proposed  Regulations 

In  consideration  of  the  foregoing,  part 
100  of  title  33,  Code  of  Federal 
Regulations  is  proposed  to  be  amended 
as  follows: 

PART  100— {AMENDED] 

1.  The  authority  citation  for  part  100 
continues  to  read  as  foIlov«rs: 

Authority:  33  U.S  C  1233:  49  CFR  1  46  and 
33  CFR  100-3. 

2.  A  new  section  100.520  is  added  to 
read  as  follows: 

S  100.520    Ru<toe  Inlet,  l.al(a  Rudee. 
Atlantic  Ocean,  Virginia  Beach,  VA. 

(a)  Definitions:  (1)  Regulated  area.  The 
waters  of  the  Atlantic  Ocean 
commencing  at  a  point  on  the  shoreline 
at  latitude  36°54'23.0"  North,  longitude 
75»59'26.0"  West;  thence  east  northeast 
to  latitude  36''54'38"  North,  longitude 
75''56'55"  West;  thence  south  southeast 
parallel  to  the  Virginia  Beach  shoreline 
to  latitude  36''49'06"  North,  longitude 
75»55'58"  West;  thence  west  southwest 
to  the  shoreline  at  latitude  36''48'53" 
North,  longitude  75''57'58"  West,  and 
the  waters  of  Rudee  Inlet  and  Lake 
Rudee  including  the  Owl  Creek  Boat 
Ramp. 


(2)  Coast  Guard  Patrol  Commander. 
The  Coast  Guard  Patrol  Commander  will 
be  a  commissioned,  warrant,  or  petty 
officer  who  will  be  designated  by  the 
Commander,  Group  Hampton  Roads. 

(b)  Special  Local  Begufations.  (1) 
Except  for  persons  or  vessels  authorized 
by  the  Coast  Guard  Patrol  Commander, 
no  person  or  vessel  may  enter  or  remain 
in  the  regulated  area. 

(2)  The  operatcv  of  any  vessel  in  the 
immediate  vicinity  of  this  area  shall: 

(i)  Stop  the  vessel  immediately  upon 
being  directed  to  do  so  by  any 
commissioned,  warrant,  or  petty  officer 
on  board  a  vessel  displaying  a  Coast 
Guard  ensign. 

(ii)  Proceed  as  directed  by  any 
commissioned,  warrant,  or  petty  officer 
on  board  a  vessel  displaying  a  Coast 
Guard  ensign. 

(3)  Any  spectator  vessel  may  anchor 
outside  of  the  regulated  area  s^iecified  in 
paragraph  (a)(1)  of  these  regulations  but 
may  not  block  a  navigable  channel. 

(c)  Effective  period.  This  section  is 
effective  during,  and  one  hour  before 
any  scheduled  event  starts.  TTie 
Commander,  Fifth  Coast  Guard  District 
will  publish  a  notice  in  the  Federal 
Register  and  the  Fifth  Coast  Guard 
District  Local  Notice  to  Mariners  that 
announces  the  times  and  dates  that  this 
section  is  in  effect. 

Dated:  August  19, 1993. 
W.T.  Leland, 

Bear  Admiral.  U.S.  Coast  Guard,  Commander, 
Fifth  Coast  Guard  District. 
jFR  Doc  93-21722  Filed  9-3-93;  845  ami 

BiLUNC  COOf  4«t»-14-M 


DEPARTMENT  OF  VETERANS 

AFFAIRS 

38  CFR  Part  20 
RtN  2900-AG42 

Rutes  of  Practice;  Attorneys'  and 
Agents'  Fees 

AGENCY:  Department  of  Veterans  Affairs. 
ACTION:  Proposed  rule. 

StWMARY:  The  Department  of  Veterans 
Affairs  is  proposing  a  rule  to  cover  an 
exception  to  the  requirements  for 
charging  a  fee  in  connection  with  a 
proceeding  before  the  Department  with 
respect  to  benefits  administered  by  the 
Secretary.  The  exception,  for 
proceedings  before  the  Department  in 
cases  arising  out  of  certain  loans,  was 
created  by  recent  legislation.  These  fee 
agreements  will  be  treated  similarly  to 
other  fee  agreements  for  administrative 
efficiency. 

DATES:  Comments  must  be  submitted  on 
or  before  October  7, 1993.  Comments 


will  be  available  for  public  inspection 
between  the  hours  of  8  a.m.  and  4:30 
p.m..  Monday  through  Friday  (except 
holidays)  until  October  18. 1993.  It  is 
proposed  to  make  these  changes 
effective  30  days  after  the  date  of 
publication  of  the  final  rule  in  the 
Federal  Register. 

ADDRESSES:  Send  written  comments  to 
the  Secretary  of  Veterans  Affairs  (271  A), 
Department  of  Veterans  Affairs.  810 
Vermont  Avenue.  NW..  Washington,  DC 
20420.  All  written  comments  will  be 
available  for  pubhc  inspection  only  in 
the  Veterans  Services  Unit,  room  170  at 
the  address  above. 
FOR  FURTHER  INFORtNATWN  CONTACTT: 
Steven  L.  Keller,  Counsel  to  the 
Chairman,  Board  of  Veterans'  Appeals, 
Department  of  Veterans  Affairs,  810 
Vermont  Avenue,  NW.,  Washington,  DC 
20420  (202-233-2978). 
SUPPtfMENTARY  iNFO«MATK>W:  Section 
303  of  Public  Law  102^05  created  an 
exception  to  the  requirement,  created  by 
the  Veterans'  Judicial  Review  Act  of 
1988.  that  a  fee  may  not  be  charged, 
allowed,  or  paid  in  connection  with  a 
proceeding  before  the  Department  with 
respect  to  benefits  administered  by  the 
Secretary  for  services  of  agents  or 
attorneys  provided  before  the  date  on 
which  the  Board  of  Veterans'  Appeals 
first  makes  a  final  decision  in  the  case. 
A  reasonable  fee  may  be  charged  or  paid 
in  connection  with  any  proceeding 
before  the  Department  in  a  case  arising 
out  of  a  loan  made,  guaranteed,  or 
insured  under  Chapter  37  of  title  38, 
United  States  Code.  The  statute  requires 
that  a  person  who  charges  a  fee  under 
this  exception  enter  into  a  written  fee 
agreement  and  file  a  copy  of  the  fee 
agreement  with  the  Secretary  at  such 
time,  and  in  such  marmer,  as  specified 
by  the  Secretary. 

VA  proposes  to  treat  fee  agreements 
under  this  exception  as  similarly  as 
possible  to  other  fee  agreements.  Fee 
agreements  not  covered  by  this 
exception  must  be  filed  with  the  Board 
of  Veterans'  Appeals.  Therefore,  for 
administrative  efficiency,  VA  proposes 
that  fee  agreements  under  this  exception 
should  also  be  filed  with  the  Board  of 
Veterans'  Appeals.  This  requires  no 
change  in  the  filing  regulation,  38  CFR 
20.609(g).  Section  20.609(d)  is  amended 
to  include  this  exception  and  §  20.609(e) 
is  amended  to  delete  the  clause  that 
limits  permitted  fees  to  those  covered  by 
§  20.609(c). 

VA  has  determined  that  these 
proposed  regulations  do  not  contaiti  a 
major  rule  as  that  term  is  defined  by 
Executive  Order  12291,  Federal 
Regulation.  The  proposed  regulations 
will  not  have  a  $100  million  annual 
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effect  on  the  economy  and  will  not 
cause  a  major  increase  in  costs  or  prices 
for  anyone.  They  will  have  no 
significant  adverse  effects  on 
competition,  employment,  investment, 
productivity,  innovation,  or  on  the 
ability  of  United  States-based 
enterprises  to  compete  with  foreign- 
based  enterprises  in  domestic  or  export 
markets. 

The  Secretary  hereby  certifies  that 
these  proposed  regulatory  amendments 
will  not,  if  promulgated,  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities  as 
they  are  deHned  in  the  Regulatory 
FlexibiUty  Act,  5  U.S.C.  601-612.  The 
reason  for  this  certification  is  that  the 
proposed  regulation  will  have  only  a 
limited  effect  on  individual  VA 
claimants  and  their  representative 
before  the  Board  of  Veterans'  Appeals. 
Pursuant  to  5  U.S.C.  605Cb).  these 
proposed  regulations  are  therefore 
exempt  from  the  initial  and  final 
regulatory  flexibility  analyses 
requirements  of  sections  603  and  604. 

There  are  not  Catalog  of  Federal 
Domestic  Assistance  numbers 
associated  with  these  proposed 
regulatory  amendments. 

List  of  Subjects  in  38  CFR  Part  20 

Administrative  practice  and 
procedure,  Claims,  Lawyers,  Legal 
Services,  Veterans. 

Approved:  July  14, 1993. 
{esse  Brown. 

Secretary  of  Veterans  Affairs. 

For  the  reasons  set  out  in  the 
preamble,  38  CFR  part  20  is  proposed  to 
be  amended  as  set  forth  below. 

PART  20— BOARD  OF  VETERANS' 
APPEALS:  RULES  OF  PRACTICE 

1.  The  authority  citation  for  part  20 
continues  to  read  as  follows: 

Authority:  38  U.S.C  501(a). 

2.  In  §  20.609  paragraph  (d)  is 
redesignated  as  paragraph  (d)(2),  and  a 
new  paragraph  (d)(1)  is  added  and  in 
pai-agraph  (e)  introductory  text,  the  first 
sentence,  the  words  "under  paragraph 
(c)"  are  removed  to  read  as  follows: 

§  20.609.    Rule  609.  Payment  of 
representative's  fees  In  proceedings  before 
Department  of  Veterans  Affairs  field 
personnel  and  before  ttie  Board  of 
Veterans'  Appeals. 


(d)  Exceptions — (1)  Chapter  37  loans. 
With  respect  to  services  of  agents  and 
attorneys  provided  after  October  9, 
1992,  a  reasonable  fee  may  be  charged 
or  paid  in  connection  with  any 
proceeding  in  a  case  arising  out  of  a 


loan  made,  guaranteed ,  or  insured  under 
chapter  37,  United  States  Code,  even 
though  the  conditions  i  et  forth  in 
paragraph  (c)  of  this  sei  lion  are  not  met. 

(Authority:  38  U.S.C  59C: .  5904,  5905) 
(Approved  by  the  Office  ^ "  Management  and 
Budget  under  control  nu  i  her  2900-0085) 

IFR  Doc.  93-21726  Filed  < -3-93;  8:45  am) 
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ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Part  52 

[CA-4d-4-5920;  FRL-4r25-«] 

Approval  and  Promuigition  of 
Implementation  Plan?,  California  State 
Implementation  Plan  Revision; 
Sacramento  Metropolitan  Air  Quality 
Management  District  (!  MAQMD) 

AGENCY:  Environmental  Protection 
Agency  (EPA). 

ACTION:  Notice  of  proposed  rulemaking. 

SUMMARY:  EPA  is  prono  ung  a  limited 
approval  and  limited  di  approval  of  a 
revision  to  the  California  State 
Implementation  Plan  (ST)  adopted  by 
the  Sacramento  Metropt  litan  Air 
Quality  Management  Di  ;trict 
(SMAQMD)  on  Februar  23,  1993.  The 
California  Air  Resource;  Board  (CARB) 
submitted  this  revision  o  EPA  on  April 
6, 1993.  The  revision  concerns  Rule  451, 
Surface  Coating  of  Misc  iUaneous  Metal 
Parts  and  Products,  whi  :h  controls  the 
emission  of  volatile  orgc  nic  compounds 
(VCXIs)  from  the  application  of  coatings 
to  miscellaneous  metal  ]  >arts  and 
products.  The  intended  iffect  of 
proposing  limited  approval  and  limited 
disapproval  of  this  rule :  s  to  regulate 
emissions  of  VOCs  in  ac  :ordance  with 
the  requirements  of  the  (^lean  Air  Act, 
as  amended  in  1990  (CA  \  or  the  Act). 
EPA's  final  action  on  thi  >  notice  of 
proposed  rulemaking  (N'R)  will 
incorporate  this  rule  intc  the  federally 
approved  SIP.  EPA  has  evaluated  the 
revision  to  Rule  451  and  is  proposing  a 
limited  approval  under  p  rovisions  of  the 
CAA  regarding  EPA  actic  ns  on  SIP 
submittals  and  general  n  lemaking 
authority  because  this  re  'ision 
strengthens  the  SIP.  At  tl  e  same  time, 
EPA  is  proposing  a  I  mite  d  disapproval 
under  the  CAA  prov  sior.  s  cited  above 
because  the  rule  does  no<  meet  the  CAA 
provisions  regarding  plai  submissions 
and  requirements  for  nor  attainment 
areas. 

DATES:  Comments  must  b?  received  on 
or  before  October  7. 1993 


ADDRESSES:  Written  comments  should 
be  addressed  to:  Esther  Hill.  Rulemaking 
Section  I  (A-5— 4),  Air  and  Toxics 
Division,  U.S.  Environmental  Protection 
Agency.  Region  IX.  75  Hawthorne 
Street,  San  Francisco.  CA  94105.  Copies 
of  the  rule  revisions  and  EPA's 
evaluation  report  of  the  rule  are 
available  for  public  inspection  at  EPA's 
Region  9  office  during  normal  business 
hours.  Copies  of  the  submitted  rule 
revisions  are  also  available  for 
inspection  at  the  following  locations: 
California  Air  Resources  Board. 

Stationary  Source  Division.  Rule 

Evaluation  Section,  2020  "L"  Street, 

Sacramento,  CA  95814 
Sacramento  Metropolitem  Air  QuaUty 

Management  District,  8411  Jackson 

Rd..  Sacramento.  CA  95826 
FOR  FURTHER  INFORMATION  CONTACT: 
Christine  Vineyard,  Rulemaking  Section 
II  (A-5-3),  Air  and  Toxics  Division,  U.S. 
Environmental  Protection  Agency, 
Region  IX.  75  Hawthorne  Street,  San 
Francisco,  CA  94105,  Telephone:  (415) 
744-1195.  Fax:  (415)  744-1076. 

SUPPLEMENTARY  INFORMATION: 

Background 

On  March  3. 1978.  EPA  promulgated 
a  list  of  ozone  nonattainment  areas 
under  the  provisions  of  the  1977  Clean 
Air  Act  (1977  CAA  or  pre-amended 
Act),  that  included  the  Sacramento 
Metropolitan  Area.  43  FR  8964;  40  CFR 
81.305.  Because  the  SMAQMD  was 
unable  to  reach  attainment  by  the 
statutory  attainrtient  date  of  December 
31. 1982.  California  requested  under 
pre-amended  section  172(a)(2).  and  EPA 
approved,  an  extension  of  the 
attainment  date  to  December  31. 1987. 
40  CFR  52.222.  SMAQMD  did  not  attain 
the  ozone  standard  by  the  approved 
attainment  date.  On  May  26,  1988,  EPA 
notified  the  Governor  of  California, 
pursuant  to  section  110(a)(2)(H)  of  the 
pre-amended  Act,  that  SMAQMD's 
portion  of  the  SIP  was  inadequate  to 
attain  and  maintain  the  ozone  standard 
and  requested  that  deficiencies  in  the 
existing  SIP  be  corrected  (EPA's  SIP- 
Call).  On  November  15, 1990. 
amendments  to  the  1977  CAA  were 
enacted.  Public  Law  101-549. 104  Stat. 
2399.  codified  at  42  U.S.C.  7401-7671q. 
In  amended  section  182(a)(2)(A)  of  the 
CAA,  Congress  statutorily  adopted  the 
requirement  that  nonattainment  areas 
fix  their  deficient  reasonably  available 
control  technology  (RACT)  rules  for 
ozone  and  established  a  deadline  of  May 
15, 1991  for  states  to  submit  corrections 
of  those  deficiencies. 

Section  182(a)(2)(A)  applies  to  areas 
designated  as  nonattainment  prior  to 
enactment  of  the  amendments  and 
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classiHed  as  marginal  or  above  as  of  the 
date  of  enactment.  It  requires  such  areas 
to  adopt  and  correct  RACT  rules 
pursuant  to  pre-amended  section  172(b) 
as  interpreted  in  pre-amendment 
guidance.)  EPA's  SIP-Cali  used  that 
guidance  to  indicate  the  necessary 
corrections  for  speciHc  nonattainment 
areas.  Sacramento  is  classified  as 
serious  2;  therefore,  this  area  is  subject 
to  the  RACT  Tix-up  requirement  and  the 
May  15. 1991  deadline.3 

The  State  of  California  submitted 
many  revised  RACT  rules  to  EPA  for 
incorporation  into  its  SIP  on  April  6, 
1993,  including  the  rule  being  acted  on 
in  this  document.  This  document 
addresses  '  TA's  proposed  action  for 
Rule  431,  Surface  Coating  of 
Miscellaneous  Metal  Parts  and  Products. 
This  submitted  rule  was  found  to  be 
complete  on  April  28,  1993  pursuant  to 
EPA's  completeness  criteria  that  are  set 
forth  in  40  CFR  part  51,  Appendix  V« 
and  is  being  proposed  for  limited 
approval  and  limited  disapproval. 

Rule  451  controls  the  emission  of 
volatile  organic  compounds  (VOCs) 
fro.Ti  miscellaneous  metal  parts  and 
products  operations.  VOCs  contribute  to 
the  production  of  ground  level  ozone 
and  smog.  SMAQMD's  Rule  451  was 
originally  adopted  as  part  of 
SM.AQMD's  effort  to  achieve  the 
National  Ambient  Air  Quality  Standard 
(NAAQS)  for  ozone  and  has  been 
revised  in  response  to  EPA's  SIP-Call 
and  the  section  182(a)(2)(A)  CAA 
requirement.  The  following  is  EPA's 
evaluation  .   id  proposed  action  for 
SMAQMD's  Rule  451. 


<  Among  oth«r  thingi.  the  pre-amendod  guidanca 
consists  of  those  ponions  of  the  proposed  Po«t-1987 
ozone  and  carbon  monuxide  policy  that  concern 
RACT.  52  FR  ^5044  (November  24, 1987);  "Issues 
R«!ating  to  VUC  Regulation  Cutpoinls.  DeftcienctM, 
and  Deviations.  Clarificaticn  to  Appendix  D  of 
November  24, 19«7  Fadvai  Register  Notice"  (Blue 
BiH.iV.]  (notice  of  availability  wu  published  in  the 
Federal  Regietar  on  May  2S.  1968):  and  the  existing 
control  lecbnique  guidelines  ICTGs). 

'SMAQMO  retained  its  designation  and  was 
classified  by  operation  of  law  pursuant  to  sections 
107(d)  and  1 81  (a)  upon  the  date  of  enactment  of  the 
CAA.  .See  56  FR  56694  (November  6.  1991). 

^On  June  12. 1991.  EPA  Region  9  notined  the 
Slate  of  California  that  the  Slate  had  mi.ssed  the 
May  15. 1991  deadline  for  a  number  of  rules, 
including  SMAQMD's  Rule  451.  On  October  22, 
1991.  EPA  issued  a  fonrval  finding  under  section 
179(a)  thai  California  had  failed  to  submit  the 
required  revisions  to  Rule  451.  56  FK  54554.  This 
Tinding  triggered  the  section  179(a)  IS-monlb  clock 
for  mandatory  application  of  sanctions.  The 
sanctions  clo<^'    or  this  failure  stopped  on  April  28. 
1993.  when  E>-A  made  a  finding  that  the  state's 
submittal  of  Rule  451  was  complete. 

*  EPA  adopted  completeness  criteria  on  February 
16. 1990  (55  FR  5830)  and.  pursuant  to  section 
1 10(k)(l)(A)  of  the  CAA.  revised  the  ciiteha  on 
August  26.  1991  (56  FR  42216). 


EPA  Evaluation  and  Propoaed  Action 

In  determining  the  approvability  of  a 
VOC  rule,  EPA  must  evaluate  the  rule 
for  consistency  with  the  requirements  of 
the  CAA  and  EPA  regulations,  as  found 
in  section  110  and  Part  D  of  the  CAA 
and  40  CFR  part  51  (Requirements  for 
Preparation,  Adoption,  and  Submittal  of 
Implementation  Plans).  The  EPA 
interpretation  of  these  requirements, 
which  forms  the  basis  for  today's  action, 
appears  in  the  various  EPA  policy 
guidance  documents  listed  in  footnote 
1.  Among  those  provisions  is  the 
requirement  that  a  VOC  rule  must,  at  a 
minimum,  provide  for  the 
implementation  of  RACT  for  stationary 
sources  of  VOC  emissions.  This 
requirement  was  carried  forth  from  the 
pre-amended  Act. 

For  the  purpose  of  assisting  state  and 
local  agencies  in  developing  RACT 
rules,  EPA  prepared  a  series  of  Control 
Technique  Guideline  (CTG)  documents 
which  specify  the  minimum 
requirements  that  a  rule  must  contain  in 
order  to  be  approved  into  the  SIP.  The 
CTGs  are  based  on  the  luiderlying 
requirements  of  the  Act  and  specify  the 
presumptive  norms  for  what  is  RACT 
for  specific  source  categories.  Under  the 
CAA,  Congress  ratified  EPA's  use  of 
these  documents,  as  well  as  other 
Agency  policy,  for  requiring  States  to 
"fix-up"  their  RACT  rules.  See  section 
182(a)(2)(A).  The  CTG  applicable  to 
Rule  451,  Surface  Coating  of 
Miscellaneous  Metal  Parts  and  Products, 
is  entitled,  "Control  of  Volatile  Organic 
Emissions  from  Existing  Stationary 
Sources — Volume  VI:  Surface  Coating  of 
Miscellaneous  Metal  Parts  and 
Products",  EPA  document  EPA-450/2- 
78-015.  Further  interpretations  of  EPA 
policy  are  found  in  the  Blue  Book.  In 
general,  these  guidance  documents  have 
been  set  forth  to  ensure  that  VOC  rules 
are  fully  enforceable  and  strengthen  or 
maintain  the  SIP. 

SMAQMD's  submitted  Rule  451, 
Surface  Coating  of  Miscellaneous  Metal 
Parts  and  Products,  includes  the 
following  revisions  from  the  current  SIP 
rule: 

•  Several  new  definitions  were  added 
to  clarify  references  made  with  the  rule; 

•  VOC  limits  were  added  for  specialty 
coatings: 

•  Specification  of  application 
equipment  requirement  of  65%  was 
deleted: 

•  Requirements  were  added  for 
surface  preparation  and  cleanup 
materials: 

•  Emission  Control  System 
requirements  were  added: 

•  Several  new  administrative 
requirements  were  added; 


•  Monitoring  and  recordkeeping 
requirements  were  added;  and 

•  Testing  procedures  were  added. 
EPA  has  evaluated  SMAQMD's 

submitted  Rule  451  for  consistency  with 
the  CAA,  EPA  regulations,  and  EPA 
policy  and  has  found  that  the  revisions 
address  and  correct  many  deficiencies 
previously  identified  by  EPA.  These 
corrected  deficiencies  have  resulted  in 
clearer,  more  enforceable  rules. 

Although  SMAQMD's  Rule  451  will 
strengthen  the  SIP,  this  rule  still 
contains  a  deficiency  which  was 
required  to  be  corrected  pursuant  to  the 
section  182(a)(2)(A)  requirement  of  Part 
D  of  the  CAA.  The  deficiency  in  Rule 
451  is  the  addition  of  several  specialty 
coatings  which  exceed  the  CTG  limit  of 
420  grams  per  liter  air  dried  (expressed 
in  grams  of  VOC  per  liter  air  dried): 
Aluminum  Coating  for  Window  &  Door 
Frames — 750;  Electrical  insulating — 
540;  Extreme  Performance — 750; 
Maskant — 850;  Pretreatment  Wash 
Primer — 780;  Silicone  Release  Coating — 
762;  and  Solid  Film  Lubricants — 880.  A 
detailed  discussion  of  the  rule 
deficiency  can  be  found  in  the 
Technical  Support  Document  for  Rule 
451  (4/29/93),  which  is  available  from 
the  U.S.  EPA,  Region  9  office.  Because 
of  this  deficiency,  the  rule  is  not 
approvable  pursuant  to  section 
182(a)(2)(A)  of  the  CAA  because  it  is  not 
consistent  with  the  interpretation  of 
section  172  of  the  1977  CAA  as  found 
in  the  Blue  Book  and  may  lead  to  rule 
enforceability  problems. 

Because  of  tne  above  deficiency,  EPA 
cannot  grant  approval  of  this  rule  under 
section  110(k)(3)  and  Part  D.  Also, 
because  the  submitted  rule  is  not 
composed  of  separable  parts  which  meet 
all  the  applicable  requirements  of  the 
CAA,  EPA  cannot  grant  partial  approval 
of  the  rule  under  section  110(k)(3). 
However,  EPA  may  grant  a  limited 
approval  of  the  submitted  rule  under 
section  110(k)(3)  in  light  of  EPA's 
authority  pursuant  to  section  301(a)  to 
adopt  regulations  necessary  to  further 
air  quality  by  strengthening  the  SIP.  The 
approval  is  limited  because  EPA's 
action  also  contains  a  simultaneous 
limited  disapproval.  In  order  to 
strengthen  the  SIP,  EPA  is  proposing  a 
limited  approval  of  SMAQMD's 
submitted  Rule  451  under  sections 
110(k)(3)  and  301(a)  of  the  CAA. 

At  the  same  time,  EPA  is  also 
proposing  a  limited  disapproval  of  this 
rule  because  it  contains  a  deficiency 
that  has  not  been  corrected  as  required 
by  section  182(a)(2)(A)  of  the  CAA.  and, 
as  such,  the  rule  does  not  fully  meet  the 
requirements  of  part  D  of  the  Act.  Under 
section  179(a)(2).  if  the  Administrator 
disapproves  a  submission  under  section 
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llO(k)  for  an  area  designated 
nonattainment,  based  on  the 
submission's  hilure  to  meet  one  or  more 
of  the  elements  required  by  the  Act.  the 
Administrator  must  apply  one  of  the 
sanctions  set  forth  in  section  179(b) 
unless  the  deficiency  has  been  corrected 
within  18  months  of  such  disapproval. 
Section  179(b)  provides  two  sanctions 
available  to  the  Administrator  Highway 
funding  and  offsets.  The  18  month 
period  referred  to  in  section  179(a)  will 
begin  on  the  effective  date  of  EPA's  final 
limited  disapproval.  Moreover,  the  final 
disapproval  triggers  the  federal 
implementation  plan  (FIP)  requirement 
under  section  110(c).  It  should  be  noted 
that  the  rule  covered  by  this  NPR  has 
been  adopted  by  the  SMAQMD  and  is 
currently  in  effect  in  the  local  district. 
EPA's  limited  disapproval  action  in  this 
NPR  does  not  prevent  a  local  agency  or 
EPA  from  enforcing  this  rule. 

Nothing  in  this  action  should  be 
construed  as  permitting  or  allowing  or 
establishing  a  precedent  for  any  future 
request  for  revision  to  any  state 
implementation  plan.  Each  request  for 
revision  to  the  state  implementation 
plan  shall  be  considered  separately  in 
light  of  specific  technical,  economic, 
and  environmental  factors  and  in 
relation  to  relevant  statutory  and 
regulatory  requirements. 

Regulatory  Process 

Under  the  Regulatory  Flexibility  Act, 
5  U.S.C  Section  600  et.  seq..  EPA  must 
prepare  a  regulatory  flexibility  analysis 
assessing  the  impact  of  any  proposed  or 
final  rule  on  small  entities.  5  U.S.C. 
sections  603  and  604.  Alternatively. 
EPA  may  certify  that  the  rule  will  not 
have  a  significant  impact  on  a 
substantial  number  of  small  entities. 
Small  entities  include  small  businesses, 
small  not-for-profit  enterprises  and 
government  entities  with  jurisdiction 
over  populations  of  less  than  50.000. 

Limited  approvals  under  sections  110 
and  301  and  subchapter  I.  Part  D  of  the 
CAA  do  not  create  any  new 
requirements,  but  simply  approve 
requirements  that  the  State  is  already 
imposing.  Therefore,  because  the  federal 
SlP-approval  does  not  impose  any  new 
requirements,  1  certify  that  it  does  not 
have  a  significant  impact  on  any  small 
entities  affected.  Moreover,  due  to  the 
nature  of  the  federal-state  relationship 
under  the  CAA,  preparation  of  a 
regulatory  flexibility  analysis  would 
constitute  federal  inquiry  into  the 
economic  reasonableness  of  state  action. 
The  CAA  forbids  EPA  to  base  its  actions 
concerning  SIPs  on  such  grounds. 
Union  Electric  Co.  v.  U.S.  EJ>Jl.,  427 
U.S.  246,  256-66  (S.Q.  1976);  42  U.S.C. 
7410(a)(2). 


EPA's  limited  disapproval  of  the  State 
request  under  sections  110  and  301  and 
subt.hapter  I,  Part  D  of  the  C  VA  does  not 
affect  any  existing  req  jirem*  nts 
applicable  to  small  entities,  federal 
disapproval  of  the  state  subnittal  does 
not  affect  its  state  enforceability. 
Moreover.  EPA's  limited  disipproval  of 
the  submittal  does  no'  impo  e  any  new 
federal  requirements.  Therelore,  EPA 
certifies  that  this  limited  disipproval 
action  does  not  have  a  signii  cant 
impact  on  a  substantial  num  ler  of  small 
entities  because  it  does  not  remove 
existing  requirements  nor  dc  es  it 
impose  any  new  federal  reqi  irements. 

This  action  has  been  class  fied  as  a 
Table  2  action  by  the  Region  il 
Administrator  under  '.he  pre::edures 
published  in  the  Federal  Register  on 
January  19.  1989  (54  FR  221 V-2225).  On 
January  6. 1989.  the  Office  of 
Management  and  Budget  (Oi  4B)  waived 
Table  2  and  Table  3  SIP  revi  lions  (54  FR 
2222)  from  the  requirements  of  Section 
3  of  Executive  Order  12291  or  a  period 
of  two  years.  EPA  has  submitted  a 
request  for  a  permanent  wai  'er  for  Table 
2  and  Table  3  SIP  revisions.  0MB  has 
agreed  to  continue  the  temp  irary  waiver 
until  such  time  as  it  rules  or  EPA's 
request. 

List  of  Subiects  in  40  CFR  P  irt  52 

Air  pollution  control.  Carlion 
monoxide.  Hydrocarbons.  Ir  corporation 
by  reference.  Ozone,  Volatil  i  organic 
compounds. 

Authority:  42  U.S.C  §§7401-  7671q. 

Dated:  August  25. 1993. 
John  C  Wise, 

Acting  Regional  Administrator. 
IFR  Doc.  93-21711  Filed  9-3-93;  8:45  ami 
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40  CFR  Part  52 

[A-1-MA-6-1-6295;  FRL-472!-*] 

Approval  and  Promulgatioi  of  Air 
Quality  Implementa*  ion  Pta  is; 
Massachusetts;  Withdraws  i  of  Notice 
of  Proposed  Rulemaking  E  stablishing 
RACT  for  the  Dartmouth  Fi  ilshing 
Corp.  in  New  Bedford 

AGENCY:  Environmental  Pro  ection 
Agency  (EPA). 

acdoh:  Withdrawal  of  notice  of 
proposed  rulemaking. 

summary:  EPA  is  withdraw  ng  a  Notice 
of  Proposed  Rulemaking  (N^R)  for  a 
proposed  State  Impl  amenta  ion  Plan 
(SIP)  revision  submitted  by  the  State  of 
Massachusetts  under  sectioi  110  of  the 
Clean  Air  Act.  The  NPR  being 
withdrawn  proposeo  to  esti  blish 


reasonably  available  control  technology 
(RACT)  for  the  Dartmouth  Finishing 
Corporation  in  New  Bedford.  The 
Massachusetts  submittal  was  initially 
processed  by  EPA  as  a  direct  final 
rulemaking.  A  Federal  Register  notice 
published  on  December  14.  1992,  (57  FR 
58991)  stated  that  the  action  would 
become  effective  within  60  days  unless 
notice  was  received  within  30  days  of 
the  date  of  publication  that  adverse  or 
critical  comments  would  be  submitted. 
On  Det-.ember  30,  1992.  EPA  received 
such  notice,  and  therefore  published  a 
notice  of  proposed  rulemaking  on 
Februar>'  23. 1993.  (58  FR  10998) 
establishing  a  30  day  time  period  for 
comments.  The  party  that  had  notified 
EPA  of  its  intention  to  submit  adverse 
comments,  however,  chose  not  to 
submit  comments,  and  no  comments 
were  received.  EPA.  therefore,  is 
withdrawing  the  NPR  to  allow  the 
original  direct  final  rulemaking  to  stand. 
FOR  FURTWER  INFORMATION  CONTACT: 
Robert  F.  McConnell,  (617)  565-3250. 
SUPPLEMENTARY  INFORMATION:  On  May 
15,  1991.  the  Commonwealth  of 
Massachusetts  submitted  a  revision  to 
its  State  Implementation  Plan  (SIP).  The 
revision  consisted  of  a  plan  approval 
issued  by  the  Massachusetts  Department 
of  Environmental  Protection  (DEP)  that 
imposed  VOC  control  measures  as 
RACT  for  Dartmouth  Finishing 
Corporation  located  in  New  Bedford. 
Massachusetts.  EPA  published  a  direct 
final  rulemaking  notice  on  December  14 
1992.  approving  the  revision  to  the 
state's  SU*.  Contained  within  the  final 
rulemaking  notice  was  language  stating 
that  EPA  did  not  consider  the  revision 
controversial  and  therefore  did  not 
anticipate  adverse  comments.  The 
December  14. 1992  final  rulemaking 
notice  stated  that  if  notice  of  intent  to 
submit  adverse  or  critical  comments 
were  received  within  30  days  of  the 
rule's  publication  in  the  Federal 
Register,  EPA  would  withdraw  the 
action  within  60  days  and  begin  a  new 
rulemaking  process  by  announcing  a 
proposed  rule  and  establishing  a 
comment  period. 

On  December  30, 1992.  EPA  received 
a  notice  of  intent  to  submit  adverse 
comments  on  the  SIP  revision 
establishing  RACT  for  the  Dartmouth 
Finishing  Corporation.  EPA  was  not 
able  to  publish  a  withdrawal  notice 
within  the  60  day  time  frame 
established  writhin  the  direct  final 
rulemaking,  but  did  publish  an  NPR  on 
February  23. 1993.  (58  FR  10998)  for  the 
Massachusetts  propyosal  with  the 
intenti(Hi  of  preparing  a  removal  notice 
which  would  remove  the  language 
which  had  been  added  to  the  Code  of 
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Federal  Regulations  when  the  efliective 
date  of  the  direct  final  rulemaking 
passed.  No  comments  were  received 
during  the  comment  period  following 
publication  of  the  NPR.  The  party  that 
had  expressed  an  intention  of 
submitting  adverse  comments  was 
contacted  prior  to  the  closing  date  for 
comments  and  informed  EPA  that  a 
decision  had  been  made  not  to  submit 
adverse  comments.  The  NPR,  therefore, 
is  now  being  withdrawn  to  allow  the 
original  direct  Hnal  rulemaking  to 
remain  in  effect. 

List  of  Subjects  in  40  CFR  Part  52 

Air  pollution  control.  Hydrocarbons. 
Incorporation  by  reference. 
Intergovernmental  relations.  Ozone, 
reporting  and  recordkeeping 
requirements. 

Note:  Incorporation  by  reference  of  the 
State  Implementation  Plan  for  the  State  of 
Massachusetts  was  approved  by  the  Director 
of  the  Federal  Register  on  )uly  1, 1982. 

Dated:  August  5, 1993. 
Patricia  L.  Meaney. 

Acting  Regional  Administrator,  Region  I. 
(FR  Doc.  93-21712  Filed  9-3-93;  8:45  ami 
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INTERSTATE  COMMERCE 
COMMISSION 

49  CFR  Part  1312 
[No.  40888] 

Reconsideration  of  Special  Tariff 
Authorities  Authorizing  the  Publication 
of  Customer  Account  Codes  in  Tariffs 

AGENCY:  Interstate  Commerce 

Commission  (ICC). 

ACTION:  Notice  of  Proposed  Rulemaking. 

SUMMARY:  The  ICC  is  proposing  a 
regulation  which  would  permit  tariffs  to 
continue  to  identify  traffic  to  which 
rates  apply  by  undisclosed  customer 
account  (or  shipper)  codes  provided 
such  tariffs  include  appropriately 
specific  commodity  and  origin/ 
destination  information.  In  response  to 
the  computerization  of  tarlH^  filing  and 
billing  systems  required  to  keep  track  of 
the  multiplicity  of  tariff  rates 
encouraged  by  the  Motor  Carrier  Act  of 
1980,  the  Commission  in  1986  issued  a 
si>ecial  tariff  authority  permitting  the 
use  of  customer  account  codes  in  tariffs. 
The  proposed  rule  would  replace  the 
special  tariff  authority  with  a  regulation. 
The  proposed  regulation  would 
continue  to  authorize  the  use  of 
undisclosed  account  codes  in  tariffs  and 
describe  with  particularity  the 
information  undisclosed  shippier-coded 


tariffs  must  contain  in  order  to  comply 
with  the  rate  disclosure  requirements  of 
the  Interstate  Commerce  Act. 

DATES:  Comments  are  due  on  October  7. 
1993. 

ADDRESSES:  Send  comments  (an  original 
and  10  copies)  referring  to  Docket  No. 
40888  to:  Interstate  Commerce 
Commission,  Office  of  the  Secretary, 
Case  Control  Branch,  Washington.  D.C. 
20423. 

FOR  FURTHER  INFORMATION  CONTACT: 
James  W.  Greene  (202)  927-5597  or 
Ronald  A.  Hall  (202)  927-5595;  TDD  for 
hearing  impaired:  (202)  927-5721. 

SUPPLEMENTARY  INFORMATION:  In  an 
Advance  Notice  of  Proposed 
Rulemaking  issued  at  58  FR  3558 
(January  11, 1993),  the  Commission 
requested  public  comment  on  its 
reconsideration  of  all  outstanding 
Special  Tariff  Authorities  that  allow 
carriers  to  publish  tariff  rates  for 
shippers  identified  only  by  means  of 
undisclosed  account  codes  listed  in  the 
tariffs.  Questions  had  arisen  as  to 
whether  the  publication  of  rates  in  this 
manner  complies  with  the  rate 
disclosure  requirements  of  the  Interstate 
Commerce  Act  (ICA).  The  Commission 
has  concluded  that  undisclosed 
customer  account  code  tariffs  are  not 
per  se  unlawful  and  that  their  continued 
use  should  be  permitted.  However, 
because  the  use  of  customer  account 
codes  has  become  widespread,  and 
because  carriers  seem  to  require 
guidance  as  to  the  information  a  tariff 
utilizing  undisclosed  account  codes 
must  contain  to  satisfy  the  rate 
disclosure  requirement  of  the  ICA,  the 
Commission  is  proposing  to  replace  the 
Special  Tariff  Authorities  with  a 
regulation.  The  proposed  regulation 
would  continue  to  authorize  the  use  of 
undisclosed  account  codes  in  tariffs  and 
describe  with  particularity  the 
information  undisclosed  shipper-coded 
tariffs  must  contain  in  order  to  comply 
with  the  rate  disclosure  requirements. 
Carriers  would  also  have  the  option, 
under  existing  regulations,  to  identify 
traffic  to  which  rates  apply  by  shipper 
name  unaccompanied  by  additional 
information. 

Additional  information  is  contained 
in  the  Commission's  decision.  To  obtain 
a  copy  of  the  full  decision,  write  to,  call, 
or  pick  up  in  p>erson  from:  Office  of  the 
Secretary,  Room  2215,  Interstate 
Commerce  Commission,  Washington, 
DC  20423.  Telephone:  (202)  927-7428. 
(Assistance  for  the  hearing  impaired  is 
available  through  TDD  services  (202) 
927-5721.) 


Regulatory  Flexibility  Certification 

Pursuant  to  5  U.S.C.  605(b),  we 
conclude  that  our  proposed  action  in 
this  proceeding  would  not  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities. 
Special  Tariff  Authority  No.  86-639 
(STA),  which  authorized  the  use  of 
shipper  account  codes  by  all  motor 
common  carriers,  stated  that: 

Ship[)er  account  codes,  however,  could  not 
be  constructed  or  used  in  a  manner  that 
would  subvert  the  fundamental  purpose  of 
common  carrier  tariffs,  i.e.,  "Tariffs  are  for 
the  information  and  the  use  of  the  general 
public  They  shall  lie  published  in  a  manner 
that  ensures  that  they  are  readable  and  that 
their  terms  and  conditions  are  easy  to 
understand  and  apply."  49  CFR  1312.1. 

The  purpose  of  the  proposed  rule  is  to 
codify  and  clarify  the  existing  STA.  The 
clarification  is  intended  to  assist  carriers 
in  complying  with  statutory  rate 
disclosure  requirements  (as  interpreted 
in  Regular  Common  Canter  Conference 
V.  United  States,  793  F.2d  376  (DC  Or. 
1986)).  and  imposes  no  new  or 
additional  requirements  upon  carriers 
that  are  not  already  imposed  by  statute. 
Finally,  while  the  proposed  rule  would 
also  require  carriers  to  inform  shippers 
in  writing  of  their  account  numbers,  we 
do  not  believe  that  this  requirement  by 
itself  would  have  a  significant  economic 
impiact  on  small  entities. 

Environmental  Statement 

This  action  will  not  significantly 
affect  either  the  quality  of  the  human 
environment  or  the  conservation  of 
energy  resources. 

List  of  Subjects  in  49  CFR  Part  1312 

Motor  carriers.  Moving  of  household 
goods.  Pipelines,  Tariffs. 

For  the  reasons  set  forth  in  the 
preamble,  the  Commission  proposes  to 
amend  Chapter  X  of  Title  49  of  the  Code 
of  Federal  Regulations,  Part  1312,  as 
follows: 

PART  1312— REGULATIONS  FOR  THE 
PUBLICATION,  POSTING  AND  FILING 
OF  TARIFFS.  SCHEDULES  AND 
RELATED  DOCUMENTS 

1.  The  authority  citation  for  part  1312 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  10321  and  10762;  5 
U.S.C  553. 

2.  In  §  1312.14,  a  new  paragraph  (a)(4) 
is  added  to  read  as  follows: 

{1312.14   Statement  of  rates  and  (ares. 

(a)  •  •  * 

(4)  Rates  may  be  limited  in  their 
application  by  use  of  shipp>er  account 
codes.  A  shipper  account  code  means 
the  substitution  of  a  numerical  and/or 
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alphabetic  code  reference  in  tariffs,  in 
lieu  of  the  name  of  a  specific  shippier  or 
receiver  for  which  specified  rates, 
charges,  or  other  provisions  are  limited 
in  their  application.  Shipper  account 
codes  must  be  imique;  that  is,  any  code 
reference  once  established  by  a  carrier 
in  a  tariff  for  a  particular  shipper  or 
receiver  may  never  be  used  to  represent 
another  shipper  or  receiver  in  that 
carrier's  tariffs,  nor  may  any  shipper  or 
receiver  be  allowed  the  use  of  more  than 
one  account  code  within  a  carrier's 
tariffs.  The  carrier  must  inform  each 


shipper,  in  writing,  of  the  account  code 
assigned  to  it.  In  order  to  comply  with 
the  statutory  rate  disc  osure 
requirements,  rates  or  other  tariff 
provisions  that  are  limited  in  their 
application  by  use  of  an  undisclosed 
shipper  code  must  describe  vath 
specificity  the  traffic  md  per  inent 
transportation  condit  ons  inN  olved.  The 
description  must  at  a  minimrjn  include 
the  specific  commodity  or  commodities, 
and  the  actual  patterr  of  mo^  ement 
(identified  at  a  minin  um  by  he  city  and 
state  of  origin  or  dest  nation)  As  an 


alternative  to  providing  commodity  and 
origin/destination  information,  a  carrier 
may  file  an  alphabetized  list  of  shipper/ 
receiver  names  and  their  assigned 
codes. 


Decided:  August  30. 1993. 

By  the  Commission.  Chairman  McDonald, 
Vice  Chairman  Simmons.  Commissioners 
Phillips.  Philbin.  and  Walden. 
Sidney  L.  Strickland.  Jr.. 
Secretary. 
IFR  Doc.  93-21704  Filed  9-3-93;  8:45  ami 
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This  section  of  the  FEDERAL  REGISTER 
contains  documents  other  than  rules  or 
proposed  rules  that  are  applicable  to  the 
public.  Notices  of  heanngs  and  investigations, 
committee  meetings,  agency  decisions  and 
rulings,  delegations  of  autfwrity.  filing  of 
petitions  and  applications  and  agency 
statefDents  of  organization  and  functions  are 
examples  of  documents  appearing  in  this 
section. 


DEPARTMENT  OF  AGRICULTURE 

Office  of  the  Secretary 

Privacy  Act;  Systems  of  Records 

AGENCY:  Office  of  the  Secretary.  USDA. 
ACTION:  Notice  of  redesignation  and 
revision  of  five  systems  of  records, 
rescission  of  a  system  of  rei;ords, 
proposed  routine  uses,  and  notice  of  a 
proposed  new  system  of  records  under 
the  Privacy  Act  of  1974. 

SUMMARY:  Pursuant  to  the  Privacy  Act  of 
1974  (5  U.S.C.  552a),  notice  is  hereby 
given  that  the  U.S.  Department  of 
Agricuhure  is  revising  five  of  its 
systems  of  records  maintained  by  the 
National  Agricultural  Statistics  Service 
(NASS)  (formerly  the  Economics  and 
Statistics  Service  (ESS)),  USDA.  to 
clarify  language,  reflect  organizational 
changes  as  to  responsibility  for 
maintaining  these  records,  make 
changes  in  categories  of  individuals 
covered  and  records  maintained,  and 
proposed  new  routine  uses.  One  system 
of  records  maintained  by  the  former  ESS 
is  being  rescinded.  In  addition,  one  new 
system  of  records.  USDA/NASS-5,  List 
Sampling  Frame,  is  being  added. 
EFFECTIVE  DATE:  This  notice  will  be 
effective,  without  further  notice,  on 
November  8. 1993.  unless  comments 
dictate  otherwise.  Comnnents  must  be 
received  by  the  contact  person  listed 
below  on  or  before  30  days  after 
publication  in  the  Federal  Register 
(October  7. 1993).  to  be  assured  of 
consideration. 

ADDRESS:  Comments  should  be 
addressed  to:  Keith  VV.  Anderson, 
Management  Analysis  Branch,  USDA. 
EMS,  ASD,  room  4310.  South  Building. 
14th  and  Independence  Avenue  SW.. 
Washington,  DC  20250-3500.  telephone 
(202) 720-7590. 

FOR  FURTHER  INFORMATION  CONTACT: 
Keith  W.  Anderson.  Management 
Analysis  Branch,  USDA.  EMS,  ASD. 
room  4310,  South  Building.  14th  and 


Independence  Avenue  SW., 
Washington,  DC  20250-3500.  telephone 
(202) 720-7590. 

SUPPt.EMENTARY  INFORMATION:  The 
National  Agricultural  Statistics  Service 
(NASS)  hereby  revises  the  following 
systems  of  records: 

(a)  USDA/ESS-1.  Administrative 
Records  System,  is  being  redesignated 
as  USDA/NASS-1,  Administrative    • 
Records  System,  and  is  being  revised  to: 
(1)  Clarify  language;  (2)  reflect 
organizational  changes  as  to  agency 
name  and  system  manager  and  location; 
(3)  add  "Social  Security  Number"  to  the 
categories  of  records  maintained;  (4) 
clarify  individuals  covered  by  the 
system:  and  (5)  add  a  new  routine  use 
concerning  the  disclosure  of  records  or 
information  to  another  Federal  agency. 

a  court,  or  a  party  to  a  proceeding  before 
a  court  or  adjudicative  body;  add  a  new 
routine  use  concerning  the  disclosure  of 
records  or  information  to  contractors 
maintaining  and  servicing  the  records 
maintained  in  the  system:  and  add  a 
new  routine  use  concerning  the 
disclosure  of  records  or  information  to 
State  Statistical  Office  employees 
performing  functions  for  NASS 
pursuant  to  agreements  between  NASS 
and  their  respective  State  governments. 

(b)  USDA/ESS-2.  June  Acreage  and 
Livestock  Enumerative  Survey,  is  being 
redesignated  as  USDAyNASS-2, 
Agricultural  Survey  Program,  and  is 
being  revised  to:  (1)  Clarify  language;  (2) 
reflect  organizational  changes  as  to 
agency  name  and  system  manager  and 
location;  (3)  reflect  a  change  in  the 
individuals  covered  by  the  system  by 
deleting  "non-farm  residents  living  rent 
free  in  houses  on  farms  in  these  same 
selected  small  land  areas";  (4)  change 
categories  of  records  in  the  system  to 
include  "Farm  Operator's  Social 
Security  Number/Employer 
Identification  Number";  and  (5)  add  a 
routine  use  concerning  the  disclosure  of 
records  or  information  to  the 
Department  of  Commerce.  Bureau  of  the 
Census,  for  mail  list  evaluation  for 
periodic  Census  of  Agriculture;  add  a 
new  routine  use  concerning  the 
disclosure  of  records  or  information  to 
contractors  maintaining  and  servicing 
the  records  maintained  in  the  system; 
add  a  new  routine  use  concerning  the 
disclosure  of  records  or  information  to 
State  Statistical  Office  employees 
performing  functions  for  NASS 
pursuant  to  agreements  between  NASS 


and  their  respective  State  governments; 
and  add  a  new  routine  use  concerning 
the  disclosure  of  records  or  information 
to  coo[>erators  and  grantees  performing 
statistical  research  for  NASS  pursuant  to 
cooperative  agreements,  cost- 
reimbursement  agreements,  or  grants 
between  NASS  and  the  respective 
cooperators  and  grantees. 

(c)  USDA/ESS-3.  Personnel  Data 
Base,  is  being  redesignated  as  USDA/ 
NASS-3,  Personnel  Data  Base,  and  is 
being  revised  to:  (1)  Change  system 
location  (2)  reflect  organizational 
changes  as  to  agency  name  and  system 
manager;  (3)  add  "Srocial  Security 
Number"  to  the  categories  of  records 
maintained;  and  (4)  add  a  new  routine 
use  concerning  the  disclosure  of  records 
or  information  to  another  Federal 
agency,  a  court,  or  a  party  to  a 
proceeding  before  a  court  or 
adjudicative  body;  and  add  a  new 
routine  use  concerning  the  disclosure  of 
records  or  information  to  contractors 
maintaining  and  servicing  the  records 
maintained  in  the  system. 

(d)  USDA/ESS-4.  Quarterly 
Agricultural  Labor  Survey,  is  being 
redesignated  as  USDA/NASS— 4, 
Agricultural  Labor  Survey,  and  is  being 
revised  to:  (1)  Clarify  language;  (2) 
reflect  organizational  changes  as  to 
agency  name  and  system  manager  and 
location;  (3)  change  categories  of  records 
in  the  system  by  deleting  "number  of 
paid  family  workers  working  in  the 
survey  week"  and  "wages  paid  to  paid 
family  workers;"  (4)  add  "Farm 
operator's  Social  Security  Number/ 
Employer  Identification  Number"  to  the 
categories  of  records  maintained;  and  (5) 
add  a  new  routine  use  concerning  the 
disclosure  of  records  or  information  to 
contractors  maintaining  and  servicing 
the  records  maintained  in  the  system; 
add  a  new  routine  use  concerning  the 
disclosure  of  records  or  information  to 
State  Statistical  Office  employees 
performing  functions  for  NASS 
pursuant  to  agreements  between  NASS 
and  their  respective  State  governments; 
and  add  a  new  routine  use  concerning 
the  disclosure  of  records  or  information 
to  cooperators  and  grantees  performing 
statistical  research  for  NASS  pursuant  to 
cooperative  agreements,  cost- 
reimbursement  agreements,  or  grants 
between  NASS  and  the  respective 
cooperators  and  grantees. 

(e)  USDA/NASS-5.  List  Sampling 
Frame,  is  being  created.  This  system 
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contains  farm  and  ranch  operator 
names,  addresses.  Social  Security 
numbers  or  employer  identification 
numbers,  ana  control  data  for  purposes 
of  the  NASS  statistical  survey  program. 
Proposed  routine  uses  for  this  system 
are  disclosure  of  records  or  information 
to  a  congressional  office  from  the  record 
of  an  individual  in  response  to  an 
inquiry  from  the  congressional  office 
made  at  the  request  of  that  individual: 
disclosure  of  records  or  information  to 
the  Department  of  Commerce.  Bureau  of 
the  Census,  for  mail  list  development 
for  periodic  Census  of  Agriculture; 
disclosure  of  records  or  information  to 
contractors  maintaining  and  servicing 
the  records  maintained  in  the  system; 
disclosure  of  records  or  information  to 
State  Statistical  Office  employees 
performing  functions  for  NASS 
pursuant  to  agreements  between  NASS 
and  their  respective  State  governments; 
and  disclosure  of  records  or  information 
to  cooperators  and  grantees  performing 
statistical  research  for  NASS  pursuant  to 
cooperative  agreements,  cost- 
reimbursement  agreements,  or  grants 
between  NASS  and  the  respective 
cooperators  and  grantees. 

(0  USDA/ESS-6,  Farm  Production 
Expenditures  Survey.  Family  Living 
Expense  Sections,  is  being  redesignated 
as  USDA/NASS-6.  Farm  Costs  and 
Returns  Survey,  and  is  being  revised  to: 
(1)  Clarify  language;  (2)  reflect 
organizational  changes  as  to  agency 
name  and  system  manager  and  location: 
(3)  change  categories  of  individuals 
covered  from  "A  sample  of  farmers  and 
ranchers  residing  in  the  continental 
United  States"  to  "Farmers  and  ranchers 
selected  from  the  Agency's  List 
Sampling  Frame  or  operating  in  selected 
land  areas;"  (4)  change  categories  of 
records  maintained  to  include,  in 
addition  to  Social  Security  Number/ 
Employee  Identification  Number,  the 
following  personal  characteristics  of  the 
farm  operator  and  all  persons  residing 
with  the  operator:  Age,  sex,  race  or 
national  origin,  and  level  of  education; 
and  (5)  add  a  new  routine  use 
concerning  the  disclosure  of  records  or 
information  to  contractors  maintaining 
and  servicing  the  records  maintained  in 
the  system:  add  a  new  routine  use 
concerning  the  disclosure  of  records  or 
information  to  State  Statistical  Office 
employees  performing  functions  for 
NASS  pursuant  to  agreements  between 
NASS  and  their  respective  State 
governments;  and  add  a  new  routine  use 
concerning  the  disclosure  of  records  or 
information  to  cooperators  and  grantees 
performing  statistical  research  for  NASS 
pursuant  to  cooperative  agreements, 
cost-reimbursement  agreements,  or 


grants  between  NASS  and  the  n  spective 
cooperators  and  grantees. 

(^  USDA/ESS-5,  S  ate  Farm  Census, 
is  hereby  rescinded. 

Signed  at  Washington.  DC,  this  2(  th  day  of 
August.  1993. 
Mike  Espy, 
Secretary  of  Agriculture. 

USDA/NASS-1 

SYSTEM  NAME: 

Administrative  Records  Systems, 
USDA/NASS. 

SYSTEM  LOCATION: 

Input  records  are  located  in 
Headquarters  (Washington,  DC]  and 
State  Statistical  Offices  at  the  fc  Uowing 
locations: 

Montgomery,  AL  36104 
Palmer,  AK  99645 
Phoenix.  AZ  85012 
Little  Rock,  AR  72201 
Sacramento,  CA  95814 
Lakewood.  CO  80215 
Dover.  DE  19901 
Orlando.  FL  32803 
Athens.  GA  30613 
Honolulu.  HI  96814 
Boise.  ID  83712 
Springfield.  IL  62702 
West  Lafayette.  IN  47907 
Des  Moines,  lA  50309 
Topeka.  KS  66683 
Louisville.  KY  40202 
Baton  Rouge.  LA  70806 
Annapolis.  MD  21401 
Lansing,  MI  48904 
St.  Paul.  MN  55107 
Jackson.  MS  39204 
Columbia.  MO  65202 
Helena.  MT  59626 
Lincoln.  NE  68508 
Reno.  NV  89557 
Concord.  NH  03301 
Trenton,  N)  08625 
Las  Cruces.NM  88001 
Albany.  NY  12235 
Raleigh,  NC  27611 
Fargo,  ND  58102 
Columbus,  OH  43215 
Oklahoma  City.  OK  7?105 
Portland.  OR  97204 
Harrisburg.  PA  17110 
Columbia.  SC  29201 
Sioux  Falls.  SD  57117 
Nashville.  TN  37204 
Austin,  TX  78701 
Salt  Uke  City,  UT  84116 
Richmond.  VA  23219 
Olympia,  WA  98501 
Charleston.  WV  25312 
Madison.  WI  53713 
Cheyenne.  WY  82001 

Addresses  of  each  State  Stetistical 
Office  are  listed  in  the  telephone 
directories  of  the  respective  cities, 
under  the  heading  "United  States 
Government.  Department  of  .\griculture. 
National  Agricultural  Statistics  Service 
(NASS)."  or  "(Stat9)  Agricultural 
Statistics  Service.'  Magnetic  tapes  are 


located  in  the  Martin  Marietta  Data 
System  (MMDS)  file.  Orlando.  Florida. 

CATEGORiES  Of  INOIVtOUALS  COVERED  BY  THE 
SYSTEM: 

All  Federal  and  State  employees  of 
NASS  and  employees  of  the  National 
Association  of  State  Departments  of 
Agriculture  (NASDA)  who  work  on 
NASS  surveys. 

CATEQOWES  OF  RECORDS  IN  THE  SYSTEM: 
Employee's  name,  home  address. 
telephone  number.  Social  Security 
Number,  salary  rate,  accumulated  salary 
for  the  year,  accumulated  hours  worked, 
and  accumulated  travel  expenses  which 
include  per  diem,  travel,  and  total  miles 
traveled. 

AUTHORmr  FOR  MAINTENANCE  OF  THE  SYSTEM: 

5  U.S.C.  301  and  7  U.S.C.  2204. 

PURPOSE(S): 

To  maintain  a  record  of  earnings  for 
each  NASS  and  NASDA  employee  who 
works  on  NASS  sur\'eys. 

ROUTINE  USES  OF  RECORDS  MAINTAINED  IN  THE 
SYSTEM,  INCLUDING  CATEGORIES  OF  USERS  ANO 
THE  PURPOSES  OF  SUCH  USES: 

(1)  Information  in  the  system  for 
NASDA  employees  is  made  available  to 
the  contractor  chosen  to  process  and 
disburse  salary  and  travel  checks. 

(2)  Disclosure  may  be  made  to  the 
Department  of  Justice  (DOJ).  to  a  court, 
or  other  tribunal,  or  another  party  before 
such  tribunal,  when  NASS.  any 
component  thereof,  or  any  employee  of 
NASS  in  his  or  her  official  capacity,  any 
NASS  employee  in  his  or  her  individual 
capacity  where  DOJ  (or  NASS  where  if 
is  authorized  to  do  so)  has  agreed  to 
represent  the  employee,  or  the  United 
States  where  NASS  determines  that  the 
litigation  is  likely  to  directly  affect  the 
operations  of  NASS  or  any  of  its 
components,  is  a  party  to  litigation  or 
has  an  interest  in  such  litigation,  and 
NASS  determines  that  the  use  of  such 
records  by  EXDJ,  the  court  or  other 
tribunal,  or  the  other  party  before  such 
tribunal  is  relevant  and  necessary  to  the 
litigation,  provided,  however,  that  in 
each  case.  NASS  determines  that  such 
disclosure  is  compatible  with  the 
purposes  for  which  the  records  were 
collected. 

(3)  Disclosure  may  be  made  to  a 
congressional  office  from  the  record  of 
an  individual  in  response  to  an  inquiry 
from  the  congressional  office  made  at 
the  request  of  that  individual. 

(4)  Disclosure  may  be  made  to  a 
private  firm  for  the  purpose  of  collating, 
analyzing,  aggregating,  or  otherwise 
maintaining  or  servicing  the  records  in 
the  system.  Such  contractor  will  be 
required  to  maintain  Privacy  Act 
safeguards  with  respect  to  the  records. 
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(5)  Disclosure  may  be  made  to  Stale 
Statistical  Offi<-e  employees  performing 
functions  for  NASS  pursuant  to 
agreements  between  NASS  and  their 
respective  State  governments. 

POLIOES  AND  PftACnCfTS  FOR  STOWMO, 
RfeTmEVMG,  ACCESSMG.  RTTAWMQ,  AM) 
DSPOSMQ  or  RECOItOS  M  T>C  SVSTEM: 

STORAGE: 

Source  documents  (ADM-008,  AEA4- 
009,  and  NAS-01 1)  are  retained  in  the 
State  Statistical  Ofi'ioes  specified  above. 
Machine  readable  data  are  located  in 
MMDS  nie.  Orlando.  Florida.  Each 
office  is  able  to  access  only  its  own  files. 

RETRIEVABiUnr: 

The  master  employe)*?  Tie  is  indexed 
by  employee  number  assigned  by  each 
Headquarters  and  State  Statistical 
Office. 

SAFEOUAROS: 

Source  documents  are  kept  in  file 
cabinets  in  the  offices  listed  above. 
These  offices  are  always  locked  when 
unoccupied.  Magnetic  tapes  are  stored 
in  an  area  to  which  access  is  limited  to 
authorized  personnel  of  MMDS 
network.  The  NASS  contract  with 
MMDS  contains  provisions  for  (1) 
Network  Data  Integrity  and  Sec»uity.  (2) 
Physical  Security,  and  (3)  Data  Security. 

RETEKT10N  AND  DISPOSAL: 

Two  files  in  this  system  are  handled 
in  the  following  manner 

(1)  Biweekly  data  file — After  initial 
usage,  storage  on  tape  and  retained  for 
1  year. 

(2)  Master  employee  data  file — 
Inactive  employee  records  are  deleted  at 
the  end  of  each  fiscal  year. 

SYSTEM  MANAQEIMS)  ANO  ADORESSCS: 

Administrator.  NASS.  USDA. 
Washington,  DC  20250-2000.  or  the 
State  Statistician  for  each  State 
Statistical  O^ice  at  the  address  specified 
above. 

MorncATiON  pnocEOune: 

Any  individual  working  in  a  NASS 
office  or  as  a  NASDA  employee  on  a 
NASS  survey  since  1975  may  request 
information  as  to  whether  this  system 
contains  records  pertaining  to  him  or 
her  by  contacting  the  system  manager  at 
the  address  sj>ec)fied  above.  The  written 
request  for  information  should  contain: 
Name,  address,  name  of  system  of 
records,  and  most  recent  dates  of 
employment  with  NASS  or  NASDA. 

RECOAO  ACCESS  PflOCCOURES: 

Same  as  notification  procedure. 

COHTESTMG  RECOftO  PROCEDURES: 

Any  individual  may  obtain 
information  as  to  the  procedures  for 


contesting, a  record  in  this  system  which 
pertains  to  him  or  her  by  submitting  a 
request  to  the  system  manager  specified 
above. 

RECORD  SOURCE  CATIGOMES: 

Information  in  this  system  comes 
from  time  and  mileage  forms  (ADM- 
008,  ADM-009.  and  NAS-01 1), 
attendance  forms,  and  employment 
forms  (SF-171  and  NAS-001). 

EXEMPTIONS  CLAMED  FOR  TME  SYSTBH: 

None. 


US0A>NASS-2 


^ 


SYSTEM  KAME: 

Agricultural  Survey  Program.  USDA/ 
NASS. 

SYSTEM  LOCATION: 

Completed  survey  questionnaire 
forms  are  located  in  State  Statistical 
Offices  at  the  following  locations: 

Montgomery.  A  L  36104 
Phoenix,  AZ  85012 
Little  Rock.  AR  72201 
Sacramento,  CA  95814 
Lakewood,  CO  80215 
Orlando,  PL  32803 
Athens,  G A  30613 
Honolulu.  HI  96814 
Boise,  ID  83712 
Springfield,  IL  62702 
West  Lafayette,  IN  47907 
Des  Moines,  lA  50309 
Topeka,  KS  66683 
Louisville,  KY  40202 
Baton  Rouge,  LA  70806 
Annapolis,  MD  21401 
Lansing.  MI  48904 
St.  Paul.  MN  55107 
lackson,  MS  39204 
Columbia.  MO  65202 
Helena,  MT  59626 
Lincoln,  NE  68508 
Reno.  NV  89557 
Concord.  NH  03301 
Trenton.  N)  08625 
Las  Cruces,  NM  88001 
Albany,  NY  12235 
Raleigh,  NC  27611 
Faigo.  ND  58102 
Columbus,  OH  43215 
Oklahoma  City.  OK  73105 
Portland.  OR  97204 
Harrisburg,  PA  17110 
Columbia,  SC  29201 
Sioux  Falls,  SD  57117 
Nashville,  TN  37204 
Austin.  TX  78701 
Salt  LakeCity.UT  84116 
Richmond.  VA  23219 
Olyrapia.  WA  98501 
Charleston,  WV  25312 
Madison,  WI  53713 
Cheyenne,  WY  82001 

Addresses  of  each  State  Statistical 
Office  are  listed  in  the  telephone 
directories  of  the  respective  cities  under 
the  heading  "United  States  Government, 
Department  of  Agriculture.  National 


Agricultural  Statistics  Service  (NASS)," 
or  "(State)  Agricultural  Statistics 
Service."  Magnetic  tapes  are  located  in 
the  Martin  Marietta  Dssla  System 
(MMDS)  file,  Orlando,  Florida. 

CATEQORiES  OF  WOfMOUAtS  COVERED  BY  THE 
SYSTEM: 

Farmers  and  ranchers  operating  in 
selef-led  small  laud  areas  and  a  sample 
of  farmers  and  ranchers  selected  from 
the  Agency's  List  Sampling  Frame. 

CATEGORIES  OF  RECOROS  M  THE  SYSTEM: 

Farm  operator's  Social  Security 
Number/Employer  Identification 
Number. 

AUTHORrrV  FOR  MAMT0UNCC  OF  THE  SYSTEM: 

7  U.S.C  2204. 

PURPOSE(S): 

The  Farm  Operator's  Social  Security 
Number/Em  p  1  oyer  Identi  ficati  on 
Number  is  requested  to  assist  in 
identifying  duplication  of  names  on  the 
Agency's  List  Frame. 

ROUTMC  USES  OF  RECOftOS  MAWTAMCO  W  TNE 
SYSTEM,  WCLUDWO  CATEOOfBES  OF  USEftS  AND 
THE  PURPOSES  Of  SUCH  USES: 

(1 )  Data  are  provided  to  the 
Department  of  Commerce.  Bureau  of  the 
Cen.sus,  for  mail  list  evaluation  for 
periodic  Census  of  Agriculture. 

(2)  Disclosure  may  be  made  to  a 
congressional  office  from  the  record  of 
an  individual  in  response  to  an  inquiry 
from  the  congressional  office  made  at 
the  request  of  that  individual. 

(3)  I>isclosure  may  be  made  to  a 
private  firm  for  the  purpose  of  collating, 
analyzing,  aggregating,  or  otherwise 
maintaining  or  servicing  the  records  in 
this  system.  SurJi  contractor  will  be 
required  to  maintain  Privacy  Act 
safeguards  with  respect  to  the  records. 

(4)  Disclosure  may  be  made  to  State 
Statistical  Office  employees  performing 
functions  for  NASS  pursuant  to 
agreements  between  NASS  and  their 
respective  State  governments. 

(5)  CHsclosure  may  be  made  to 
cooperators  and  grantees  performing 
statistical  research  for  NASS  pursuant  to 
cooperative  agreements,  cost- 
reimbursement  agreements,  or  grants 
between  NASS  and  the  respective 
cooperators  and  grantees. 

POUOES  AND  PRACTICES  FOR  STORMQ, 
RETRCVMG,  ACCESSWQ,  RETAiNMO,  ANO 
DISPOStNO  OF  RECORDS  W  THE  SYSTEM: 

STORAGE: 

Questionnaires  are  retained  in  the 
State  Statistical  Offices  specified  above. 
Machine  readable  data  are  located  in  the 
MMDS  file,  Orlando,  Florida.  Each 
office  is  able  to  access  only  its  own  files. 
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RETmEVABHJTY: 

Questionnaires  and  magnetic  tapes 
are  indexed  by  the  location  of  the 
selected  small  land  areas  or  by  a  List 
Sampling  Frame  record  ID  assigned  by 
each  office. 

SAFEGUARDS: 

Questionnaires  are  kept  in  locked  file 
cabinets  in  the  offices  listed  above. 
These  offices  are  always  locked  when 
unoccupied.  Magnetic  tapes  are  stored 
in  an  area  to  which  access  is  limited  to 
authorized  personnel  of  the  MMDS 
network.  The  NASS  contract  with 
MMDS  contains  provisions  for  (1) 
Network  Data  Integrity  and  Security,  (2) 
Physical  Security,  and  (3)  Data  Security. 

RETSmON  AND  DISPOSAU 

Questionnaires  are  kept  for  30  days 
after  the  primary  survey  is  simimarized. 
Edited  raw  data  input  for  summary 
programs  are  retained  14  months  on  the 
MMDS  network  and  then  destroyed. 

SYSTEM  MANAQER(S)  AND  AOORESS(ES): 

The  Deputy  Administrator  for 
op>erations,  NASS,  USDA,  Washington, 
DC  20250-2000,  or  the  State  Statistician 
for  each  State  Statistical  Office  at  the 
address  specified  above. 

NOTIFICATION  PROCEDURE: 

Any  individual  may  request 
inforn)ation  as  to  whether  the  system 
contains  records  pertaining  to  him  or 
her  by  contacting  the  system  manager  at 
the  address  specified  above.  The  request 
for  information  should  contain:  Name, 
address,  name  of  system  of  records,  and 
year  that  the  questionnaire  was 
completed. 

RECORD  ACCESS  PROCEDURES: 

Same  as  notification  procedure. 

COHTESTMQ  RECORD  PROCEDURES: 

Any  individual  may  obtain 
information  as  to  the  procedures  for 
contesting  a  record  in  this  system  which 
pertains  to  him  or  her  by  submitting  a 
request  to  the  system  manager  specified 
above. 

RECORD  SOURCE  CATEGORIES: 

Information  in  this  system  comes 
solely  from  farmers  and  ranchers  who 
responded  to  NASS's  Agricultural 
Survey  Program. 

EXB»>TI0NS  CLAIMED  FOR  THE  SYSTBH: 

None. 
USOA/NASS-3 
SYSTEM  name: 

Personnel  Data  Base,  USDA/NASS. 

SYSTEM  location: 

Input  coding  sheets  and  output 
listings  are  stored  in  the  Personnel 


Division.  Economics  Managenent  Staff, 
USDA,  Washington,  IX  2025(  -3500. 
Magnetic  tapes  are  located  in  he  Martin 
Marietta  Data  System  (MMDS  file, 
Orlando,  Florida. 

categories  of  indivio  jals  covered  by  the 
system: 

Employees  in  the  following  position 
classification  series:  334, 152^. ,  and 
1530. 

CATEGORIES  OF  REC0fl3S  IN  THE  SYTTEM: 

Employee's  Social  Security  Number, 
job  series,  grade,  age,  service 
computation  date,  beginning  <!ate  of 
work  for  National  Agricultura  Statistics 
Service  (NASS),  work  experience, 
training,  and  awards. 

AUTHORITY  FOR  MAIKrENANCE  OF  TV  E  SYSTBII: 
5  U.S.C.  301. 

PURPpSE(S): 

To  maintain  an  employmen  record 
on  each  employee  af  NASS  in  the 
classification  series  listed  above. 

ROUTWE  USES  OF  RECORDS  MAMTAI  lEO  IN  THE 
SYSTEM,  MCLUOmO  CATEGORIES  OF  JSERS  AND 
THE  PURPOSES  OF  SUC-I  USES: 

(1)  Disclosure  may  be  made  to  the 
Department  of  Justice  (DOJ).  to  a  court, 
or  other  tribunal,  or  another  party  before 
such  tribunal,  when  NASS,  ar  y 
component  thereof,  or  any  employee  of 
NASS  in  his  or  her  official  caj  acity,  any 
NASS  employee  ir  his  or  her  ndividual 
capacity  where  DCJ  (or  NASS  where  it 
is  authorized  to  do  so]  has  agreed  to 
represent  the  employee,  or  the  United 
States  where  NASS  determines  that  the 
litigation  is  likely  to  directly  affect  the 
operations  of  NASS  or  any  of :  ts 
components,  is  a  party  to  litigation  or 
has  an  interest  in  such  litigation,  and 
NASS  determines  hat  the  use  of  such 
records  by  DOJ,  the  court  or  other 
tribunal,  or  the  other  party  before  such 
tribunal  is  relevant  and  necessary  to  the 
litigation,  provided,  however,  that  in 
each  case,  NASS  determines  tJiat  such 
disclosure  is  compatible  with  he 
purposes  for  which  the  record  >  were 
collected. 

(2)  Disclosure  may  be  made  to  a 
congressional  office  from  the  r3Cord  of 
an  individual  in  response  to  ai\  inquiry 
from  the  congressional  office  made  at 
the  request  of  that  individual. 

(3)  Disclosure  may  be  made  '.o  a 
private  firm  for  the  purpose  of  collating, 
analyzing,  aggrega  ing,  or  otherwise 
maintaining  or  serdcing  the  records  of 
this  system.  Such  contractor  v,  ill  be 
required  to  mainta  n  Privacy  /  ct 
safeguards  with  respect  to  the  :^ecords. 


POLICIES  AND  PRACTICES  FOR  STORING, 
RETRIEVMQ,  ACCESSING,  RETAINING,  AND 
DiSPOStNQ  OF  RECORDS  M  THE  SYSTEM: 

STORAGE: 

Input  coding  sheets  and  output 
listings  are  stored  in  the  office  specified 
above.  Machine  readable  data  are 
located  in  the  MMDS  file.  Orlando. 
Florida. 

RETRtEVASaJTY: 

Records  are  indexed  by  Social 
Security  Number. 

SAFEGUARDS: 

Source  documents  are  kept  in  locked 
file  cabinets  in  the  offices  listed  above. 
Magnetic  tapes  are  stored  in  an  area  to 
which  access  is  limited  to  authorized 
personnel  of  the  MMDS  network.  The 
NASS  contract  with  MMDS  contains 
provisions  for  (1)  Network  Data  Integrity 
and  Security,  (2)  Physical  Security,  and 
(3)  Data  Security. 

RETENTION  AND  disposal: 

A  review  is  made  each  quarter. 
Records  which  are  no  longer  needed  are 
destroyed.  '^v ^ 

SYSTEM  MANAGER  AND  ADDRESS: 

Administrator,  NASS.  USDA, 
Washington,  DC.  20250-2000. 

NOTIFICATION  PROCEDURE: 

Any  individual  may  request 
information  as  to  whether  the  system 
contains  records  pertaining  to  him  or 
her  by  contacting  the  system  manager  at 
the  address  specified  above.  A  written 
request  for  information  should  contain: 
Name,  address,  name  of  system  of 
records,  and  any  other  pertinent 
information  that  will  help  identify  the 
file. 

RECORD  ACCESS  PROCEDURES: 

Same  as  notification  procedure. 

CONTESTING  RECORD  PROCEDURES: 

Any  individual  may  obtain 
information  as  to  the  procedures  for 
contesting  a  record  in  this  system  which 
pertains  to  him  or  her  by  submitting  a 
request  to  the  system  manager  specified 
above. 

RECORD  SOURCE  CATEGORIES: 

Information  in  this  system  comes 
from  SF-52,  Request  for  Personnel 
Action;  SF-182,  Request,  Authorization, 
Agreement  and  Certification  of  Training; 
and  AD-287-2,  Recommendation  and 
Approval  of  Cash  Award  or  Quality 
Increase. 

EXEMPTIONS  CLAIMED  FOR  THE  SYSTEM: 

None. 
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USOA/NASS-4 
SYSTEM  name: 

Agricultural  Labor  Survey,  USDA/ 
NASS 

SYSTEM  LOCATION: 

Survey  questionnaires  are  located  in 
State  Statistical  Offices  at  the  following 
locations: 

Montgomery,  AL  36104 
Palmer.  AK  99645 
Phoenix.  AZ  85012 
Little  Rock.  AR  72201 
Sacramento.  CA  95814 
Lakewood.  CO  80215 
Orlando.  FL  32803 
Athens,  C A  30613 
Honolulu.  HI  96814 
Boise.  ID  83712 
SpringHeld,  IL  62702 
W«st  I.afayetfe.  IN  47907 
Des  Moines.  lA  50309 
Topeka.  k.S  66683 
Louisville.  KY  40202 
Baton  Rouge.  LA  70806 
AnriSpolis.  MD  21401 
Lansing.  Ml  48904 
St.  Paul.  MN  55107 
lackson.  MS  39204 
Columbia.  MO  65202 
Helena.  MT  59626 
Lincoln,  NE  68508 
Reno.  NV  89557 
Concord.  NH  03301 
Trenton.  N)  08625 
La.1  Cnices.  NM  88001 
Albany.  NY  12235 
Ralei^.NC  27611 
Fa.'go.  ND  58102 
Columbus.  OH  43215 
Oklahoma  City.  OK  73105 
Portland.  OR  97204 
Harrisburg,  PA  17110 
Columbia.  SC  29201 
Sioux  Falls,  SD  57117 
Nashville,  TN  37204 
Austin,  TX  78701 
Salt  Lake  City,  UT  84 1 16 
Richmond.  VA  23219 
01>-mpia.  WA  98501 
CharleKon.VVV  25312 
Madison.  VVI  53713 
Cheyenne.  WY  82001 

Addresses  of  each  State  Statistical 
Office  are  listed  in  the  telephone 
directories  of  the  respective  cities  under 
the  heading  "United  States  Coveriunent. 
Department  of  Agriculture,  National 
Agricultural  Statistics  Service  (NASS)," 
CM"  "(State)  Agricultural  Statistics 
Service."  Magnetic  tapes  are  located  in 
the  Martin  Marietta  Data  System 
(MMDS)  file,Orlando,  Florida. 

CATEGORiES  Of  MOCVDUALS  COVERED  BY  THE 

system: 

A  sample  of  Earmers  and  ranchers 
selected  from  the  Agency's  List  and 
Area  Sampling  Frames. 

CATEGORIES  OF  RECORDS  IN  THE  SYSTEM: 

(1)  Number  of  hours  worked  in  the 
survey  week  by  the  farm  operator  and 


any  partners,  (2)  number  of  unpaid 
family  members  working  during  survey 
week,  (3)  hours  worked  by  unpaid 
family  members,  and  (4)  farm  operator's 

Social  Security  Number/Employer 
Identification  Number. 

AUTHORfPr  FOR  HAMTENANCE  OF  THE  SYSTEM: 
7  U.S.C.  2204. 

PURP08E(S): 

Hours  worked  by  farm  operator  and 
unpaid  family  members  provide  a 
meaningful  comparison  of  employment 
with  non-agricultural  sector.  The  farm 
operator's  Social  Security  Number/ 
Employer  Identification  Number  is 
requested  to  a.ssist  in  identifying 
duplication  of  names  on  the  Agency's 
List  Frame. 

ROiTTINE  USES  OF  RECORDS  MAMTAMEO  IN  THE 
SYSTEM,  MCLUOma  CATEGORIES  OF  USERS  AND 
THE  PURPOSES  OF  SUCH  USES: 

(1)  Disclosure  may  be  made  to  a 
congressional  office  from  the  record  of 
an  individual  in  response  to  an  inquiry 
from  the  congressional  office  made  at 
the  request  of  that  individual. 

(2)  Disclosure  may  be  made  to  a 
private  Hrm  for  the  purpose  of  collating, 
analyzing,  aggregating,  or  otherwise 
maintaining  or  servicing  the  records  in 
this  system.  Such  contractor  will  be 
required  to  maintain  Privacy  Act 
safeguards  with  respect  to  the  records. 

(3)  Disclosure  may  be  made  to  State 
Statistical  Office  employees  performing 
functions  for  NASS  pursuant  to 
agreements  between  NASS  and  their 
respective  State  governments. 

(4)  Disclosure  may  be  made  to 
cooperators  and  grantees  performing 
statistical  research  for  N.^SS  pursuant  to 
cooperative  agreements,  cost- 
reimbursement  agreements,  or  grants 
between  NASS  and  tlie  respective 
cooperators  and  grantees. 

POUCSS  AND  PRACTICES  FOR  STORING, 
RETRIEVING,  ACCESS«<G,  RETAtNMQ,  AND 
DtSPOSiNQ  OF  RECORDS  M  THE  SYSTBi: 

STORAGE: 

Questionnaires  are  retained  in  the 
State  Statistical  Offices  specified  above. 
Machine  readable  data  are  locked  in  the 
MMDS  file.  Orlando,  Florida.  Each 
office  is  able  to  access  only  its  own  files. 

RETRIEV  ability: 

Questionnaires  are  indexed  by  a  List 
Sampling  Frame  record  ID  assigned  by 
each  office  or  the  location  of  the 
selected  land  areas. 

safeguards: 

Questionnaires  are  kept  in  locked  file 
cabinets  in  the  offices  listed  above. 
These  offices  are  always  locked  when 
unoccupied.  Magnetic  tapes  are  stored 


in  an  area  to  which  access  is  limited  to 
authorized  personnel  of  the  MMDS 
network.  The  NASS  contract  with 
MMDS  contains  provisions  for  (1) 
Network  Data  Integrity  and  Security.  (2) 
Physical  Security,  and  (3)  Data  Security. 

retention  AND  DSPOSAU 

Questionnaires  are  kept  for  a 
minimum  of  30  days  after  tiie  primary 
survey  is  summarized.  Edited  raw  data 
input  for  summary  programs  are 
retained  a  minimum  of  14  months  on 
the  MX4DS  network  and  then  destroyed. 

SYSTEM  MANAGER(S)  AND  A00RESS(ES): 

The  Deputy  Administrator  for 
Operations.  NASS,  USDA.  Washington. 
DC  20250-2000,  or  the  State  Statistician 
for  each  State  Statistical  Office  at  the 
address  specified  ^x>ve. 

NOTIFICATXJN  PROCEDURE: 

Any  individual  may  request 
information  as  to  whether  the  system 
contains  records  pertaining  to  him  or 
her  by  contacting  the  system  manager  at 
the  address  specified  above.  The  request 
for  information  should  contain:  Name, 
address,  name  of  system  of  records,  and 
year  that  the  questionnaire  was 
completed. 

RECORD  ACCESS  PROCEOUNES: 

Same  as  notification  procedure. 

CONTESTING  RECORD  PROCEDURES: 

Any  individual  may  obtain 
information  as  to  the  procedures  for 
contesting  a  record  in  this  system  which 
pertains  to  him  or  her  by  submitting  a 
request  to  the  system  maitager  specified 
above. 

RECORD  SOURCE  CAT^OOUBS: 

Information  in  this  system  comes 
solely  from  farmers  and  ranchers  who 
responded  to  NASS's  Agricultural  Labor 
Surveys. 

EXEMPTIONS  CLAMED  FOR  THE  SYSTEM: 

None. 
USOA/NASS-5 
SYSTEM  NAME: 

List  Sampling  Frame.  USDA/NASS. 

SYSTEM  LOCATION: 

Input  and  output  files  are  located  in 
Headquarters  (Washington,  DC)  and 
State  Statistical  Offices  at  the  following 
locations: 

Montgomery,  AL  36104 
Palmer,  AK  99645 
Phoenix,  AZ  85012 
Little  Rock,  AR  72201 
Sacramento,  CA  95814 
Lakewood.  CO  80215 
Dover,  DE  19901 
Orlando,  FL  32803 
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Athens.  CA  30013 
Honolulu.  HI  96814 
Boise.  ID  83712 
Springrield.  IL  62702 
West  Lafayetle.  IN  47907 
Des  Moines,  LA  50309 
Topeka,  KS  66683 
Louisville,  KY  40202 
Baton  Rouge,  t^  70806 
Annapolis.  MD  21401 
L,ansing,  Ml  48904 
St.  Paul,  MN  35107  . 
Jackson,  MS  39204 
Columbia.  MO  65202 
Helena.  MT  59626 
Lincoln,  NE  68508 
Reno.  NV  89557 
Concord.  NH  03301 
Trenton,  N)  08625 
Las  Cruces.  NM  88001 
Albany.  NY  12235 
Raleigh.  NC  27611 
Fargo,  ND  58102 
Columbus,  OH  43215 
Oklahoma  Qty.  OK  73105 
Portland.  OR  97204 
Harrisburg.  PA  17110 
Columbia.  SC  29201 
Sious  Falls.  SD  57117 
Nashville,  TN  37204 
Austin.  TX  78701 
Salt  Uke  Qty.  UT  841 16 
Richmond.  VA  23219 
Olympia.  WA  98501 
Charleston,  WV  25312 
Madison.  WI  53713 
Cheyenne.  WY  82001 

Addresses  of  each  State  Statistical 
Oflice  are  listed  in  the  telephone 
directories  of  the  respective  cities  under 
the  heading  "United  States  Government, 
Department  of  Agriculture,  National 
Agricultural  Statistics  Service  (NASS)." 
or  "(State)  Agricultural  Statistics 
Service."  Magnetic  tapes  are  located  in 
the  Martin  Marietta  Data  System 
(MMDS)  file.  Orlando,  Florida. 

CATEGOfUES  OF  MOiVIOUALS  COVERED  BY  IKE 
SYSTEM: 

Farmers  and  ranchers  operating  Carms 
and  ranches. 

CATEGORIES  OF  RECORDS  IN  THE  SYSTEM: 

Farm  operator's  Social  Sscurity 
Number/Employer  Identification 
Number. 

AUTHonrrv  for  mawtsmncc  of  thc  systemc 
7  use  2204. 

PURPOSEfS): 

The  farm  operator's  Social  Security 
Number/Employer  Identification 
Number  is  maintained  to  assist  in 
identifying  duplication  of  names 
between  various  probability  \isi  samples 
and  NASS's  area  frame  surveys.  Social 
Security  Numbers  are  also  used  when 
matching  names  currently  on  NASS's 
list  sampling  frame  with  lists 
maintained  by  other  governmental 
agencies  as  part  of  the  NASS  list 
building  and  maintenance  process. 


ROUTWC  MCS  OF  RCe  MOS  MAMT  Aa  e>  M  THE 
SYSTEM,MCLUOmGC/TEGORIESOF  ISiRSANO 
THE  PURPOSES  OF  SUCH  USES: 

(1)  Disclosure  may  be  made  *.o  a 
congressional  offit  e  from  the  i  word  of 
an  individual  in  n  sponse  to  a  i  inquiry 
from  the  congressi  anal  ofQce  i  lade  at 
the  request  of  that  individual. 

(2)  Data  are  pro>  ided  to  the 
Department  of  Corimerce,  Buisau  of  the 
Census,  for  mail  list  development  for 
periodic  Census  of  AgricuUun  . 

(3)  Disclosure  may  be  made  \o  a 
private  firm  for  thit  purpose  ol  collating, 
analyzing,  aggrega  :ing,  or  othe  rwise 
maintaining  or  servicing  the  n  cords  in 
this  system.  Such  :»ntractor  v  ill  be 
required  to  maintain  Privacy  /  ct 
safeguards  with  respect  to  the  records. 

(4)  Disclosure  may  be  made  'o  State 
Statistical  Office  eiiployees  p<  rforming 
functions  for  NAS  5  pursuant  1 3 
agreements  betwein  NASS  an  i  their 
respective  State  gcvemments. 

(5)  Disclosure  may  be  made  lo 
cooperators  and  grantees  perfc  rming 
statistical  research  for  NASS  f  urauant  to 
cooperative  agreenents,  cost- 
reimbursement  agieements,  or  grants 
between  NASS  anii  the  respec  ive 
cooperators  and  grantees. 

POUCIES  AND  PRACTICES  FOR  STORM  «, 
RETRtEVmO,  ACCESSWQ,  RETAMMG,  tMO 
DISPOSING  OF  RECORCS  M  THE  SVSTI  M: 

Stomge: 

Input  document!  and  outpu  listings 
are  retained  in  the  State  Statis  ical 
Offices  specified  a  3ove.  Mach  ne 
readable  name,  ad'iress  and  ct  ntroi  data 
are  located  in  the  IvfNfDS  file,  >lando, 
Florida.  Each  offic?  is  able  to  i  ccess 
only  its  own  files. 

RETRIEVABIUrr: 

List  Sampling  Frame  names  are 
indexed  by  a  List  Sampling  Fr  ime 
record  ID  assigned  by  each  ofF  ce.  Each 
name  also  can  be  accessed  by :  ts  Social 
Security  Number. 

SAFEGUARDS: 

Output  listings  cf  the  List  Si  mpling 
Frame  names  are  kept  in  locke  1  file 
cabinets  in  the  offices  listed  above. 
These  offices  are  a  ways  locked  when 
unoccupied.  Magnatic  tapes  ar  3  stored 
in  an  area  to  whicf.  access  is  li  iiited  to 
authorized  personnel  of  the  M.  ADS 
network.  The  NASS  contract  v  ith 
MMDS  contains  provisions  for  (1) 
Network  Data  Integrity  and  Set  urity,  (2) 
Physical  Security,  and  (3)  Data  Security. 

RETENTION  AND  DtSPOfiAU 

Source  documw  ts  are  kept  f  ir  a 
minimum  of  30  days  after  the  |  >rimary 
survey  is  summari  led.  The  got  1  is  to 
obtain  information  about  each  List 


Frame  unit  at  least  once  every  5  years. 
If  not  obtained  within  this  period,  the 
unit  may  be  removed  from  the  active 
frame. 

SYSTEM  MANAGER(S)  AND  ADOflaS(E^- 

The  Deputy  Administrator  for 
Operations,  NASS,  USDA.  Washington, 
DC  20250-2000.  or  the  State  Statistician 
for  each  State  Statistical  Office  at  the 
address  specified  above. 

NOTIFICATION  PROCBMJRE: 

Any  individual  may  request 
information  as  to  whether  the  system 
contains  records  pertaining  lo  him  or 
her  by  contacting  the  system  manager  at 
the  address  specified  above.  The  request 
for  information  should  contain:  Name, 
address,  name  of  system  of  records,  and 
year  that  the  questionnaire  was 
completed. 

RECORD  ACCESS  PROCEDURES: 

Same  as  notification  procedure. 

CONTESTING  RECORD  PROCHXMES: 

Any  individual  may  obtain 
information  as  to  the  procedures  for 
contesting  a  record  in  this  system  which 
pertains  to  him  or  her  by  submitting  a 
request  to  the  system  manager  specified 
above. 

RECORD  SOURCE  CATEGORIES: 

Names  to  update  the  List  Frame  are 
assembled'firom  a  variety  of  sources. 
Annually,  data  from  the  County 
Estimates  Survey,  Agricultural  Survey 
Program,  and  other  crop  and  livestock 
surveys  are  majcH*  sources.  A  Criteria 
questionnaire  is  used  when  Soda) 
Security  Numbers/Employer 
Identification  Numbers  are  mis&ing  oi 
control  data  are  out  of  data. 

EXEMPTIONS  CLAIMED  FOR  THE  SYSTEM: 

None. 
USOAmASS-6 
SYSTEM  NAME: 

Farm  Costs  and  Returris  Survey, 

USDA/NASS. 

SYSTEM  location: 

Survey  questionnaires  are  located  in 
State  Statistical  Offices  ot  the  following 
locations: 

Montgomery,  AL  36104 
Phoenix.  AZ  8501 2 
Little  Rock,  AR  72201 
.Sacramento.  CA  95814 
Lakewood.  CO  80215 
Orlando.  FL  32803 
Athens.  GA  30613 
Boise,  ID  83712 
Springiield,  IL  62702 
West  Lafayette.  IN  47907 
Des  Moines.  lA  50309 
Topeka.  KS  66683 
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Louisville.  KY  40202 
Baton  Rouge.  LA  70806 
Annapolis.  MD  21401 
Lansing.  MI  48904 
St.  Paul.  MN  55107 
Jackson.  MS  39204 
Columbia.  MO  65202 
Helena.  MT  59626 
Lincoln.  NE  68508 
Reno.  NV  89557 
Concord.  NH  03301 
Trenton.  NJ  08625 
Las  Cnices.  NM  88001 
Albany.  NY  12235 
Raleigh.  NC  27611 
Fargo.  ND  58102 
Columbus.  OH  43215 
Oklahoma  City,  OK  73105 
Portland.  OR  97204 
Harrisburg.  PA  17110 
Columbia.  SC  29201 
Sioux  Falls.  SD  57117 
Nashville.  TN  37204 
Austin.  TX  78701 
Salt  Uke  City.  UT  84116 
Richmond.  VA  23219 
Olympia.  WA  98501 
Charleston.  WV  25312 
Madison.  WI  53713 
Cheyenne,  WY  82001 

Addresses  of  each  State  Statistical 
Office  are  listed  in  the  telephone 
directories  of  the  respective  cities  under 
the  heading  "United  States  Government, 
Department  of  Agriculture,  National 
Agricultural  Statistics  Service  (NASS).** 
or  "(State)  Agricultural  Statistics 
Service."  Magnetic  tai>es  are  located  in 
the  Martin  Marietta  Data  System 
(MMDS)  file.  Orlando.  Florida. 

CATEQOWES  Of  ffffilVIOUALS  COVERED  BY  THE 

system: 

Farmers  and  ranchers  selected  from 
the  Agency's  List  Sampling  Frame  or 
operating  in  selected  land  areas. 

CATEQOmES  OF  RECORDS  M  THE  SYSTEM: 

Information  on  farm  operator 
characteristics  includes:  (1)  Age.  (2)  sex. 
(3)  race  or  national  origin,  and  (4)  level 
of  education  of  the  operator  and  all 
persons  living  in  the  operator's  house. 
The  farm  operator's  Social  Security 
Number/Employer  Identification 
Number  is  requested.  In  the  Labor  and 
Wage  section,  the  following  information 
is  reported:  (1)  Average  number  of  hours 
worked  per  week  by  the  operator;  and 
(2)  average  number  of  hours  worked  per 
week  by  partners  and  unpaid  family 
workers.  Information  is  also  reported  on 
the  following  non-farm  items:  (1) 
Expenses  such  as  food  and  household 
supplies,  housing  and  transportation, 
medical  expenses,  and  other  family 
living  expenses;  (2)  all  non-farm  related 
assets;  (3)  all  other  debts,  and  (4)  off- 
farm  income  by  the  operator  and  all 
members  of  the  operator's  household. 


AUTHORITY  FOR  MAINTENANCE  OF  THE  SYSTEM: 

7  U.S.C  2204. 

PURPOSE(S): 

Farm  operator  characteristics  are  part 
of  the  statistical  analysis  of  the  survey. 
The  farm  operator's  Social  Security 
Number/Employor  Identification 
Number  is  used  to  identify  duplication 
of  names  on  the  Agency's  List  Frame. 
Agricultural  labor  and  wage  data,  and 
non-farm  expenses,  assets,  debts,  and 
income  are  part  of  the  farm  budget 
system  which  measures  the  economic 
well-being  of  farmers. 

ROUTWE  USES  OF  RECORDS  MAINTAINED  IN  THE 
SYSTEM,  INCLU0IM3  CATEGORIES  OF  USERS  AND 
THE  PURPOSES  OF  SUCH  USES: 

(1)  Disclosure  may  be  made  to  a 
congressional  office  from  the  record  of 
an  individual  in  response  to  an  inquiry 
from  the  congressional  office  made  at 
the  request  of  that  individual. 

(2)  Disclosure  may  be  made  to  a 
private  firm  for  the  purpose  of  collating, 
analyzing,  aggregating,  or  otherwise 
maintaining  or  servicing  the  records  in 
this  system.  Such  contractor  will  be 
required  to  maintain  Privacy  Act 
safeguards  with  respect  to  the  records. 

(3)  Disclosure  may  be  made  to  State 
Statistical  Office  employees  performing 
functions  for  NASS  pursuant  to 
agreements  between  NASS  and  their 
respective  State  governments. 

(4)  Disclosure  may  be  made  to 
cooj)erator8  and  grantees  performing 
statistical  research  for  NASS  pursuant  to 
cooperative  agreements,  cost- 
reimbursement  agreements,  or  grants 
between  NASS  and  the  respective 
cooperators  and  grantees. 

POUCtES  AND  PRACTICES  FOR  STORING, 
RETRIEVMQ.  ACCESSINO,  RETAMINQ,  AND 
DISPOStNQ  OF  RECORDS  M  THE  SYSTEM: 

Storage:  Questionnaires  are  retained 
in  the  State  Statistical  Offices  specified 
above.  Machine  readable  data  are 
located  in  the  MMDS  file.  Orlando, 
Florida.  Each  office  is  ablelo  access 
only  its  own  files. 

retrievability: 

List  questionnaires  are  indexed  by  a 
List  Frame  record  ID  assigned  by  each 
office.  Area  frame  questionnaires  are 
identified  by  location  of  the  selected 
land  areas. 

safeguards: 

Questioimaires  are  kept  in  locked  file 
cabinets  in  the  offices  listed  above. 
These  offices  are  always  locked  when 
unoccupied.  Magnetic  tapes  are  stored 
in  an  area  to  which  access  is  limited  to 
authorized  personnel  of  the  MMDS 
network.  The  NASS  contract  with 
MMDS  contains  provisions  for  (1) 


Network  Date  Integrity  and  Security,  (2) 
Physical  Security,  and  (3)  Data  Security. 

RETENTION  AND  DISPOSAL: 

Questionnaires  are  kept  for  30  days 
after  the  primary  survey  is  summarized. 
Edited  raw  data  input  for  summary 
program  are  retained  14  months  on  the 
MMDS  network  and  then  destroyed. 

SYSTEM  MANAG£R(S)  AND  ADORESS(ES): 

The  Deputy  Administrator  for 
Operations,  NASS,  USDA,  Washington, 
DC  20250-2000,  or  the  State  Statistician 
for  each  State  Statistical  Office  at  the 
address  specified  above. 

NOTIFICATION  PROCEDURE: 

Any  individual  may  request 
information  as  to  whether  the  system 
contains  records  pertaining  to  him  or 
her  by  contacting  the  system  manager  at 
the  address  specified  above.  The  request 
for  information  should  contain:  Name, 
address,  name  of  system  of  records,  and 
year  that  the  questionnaire  was 
completed. 

RECORD  ACCESS  PROCEDURES: 

Same  as  notification  procedure. 

CONTESTING  RECORD  PROCEDURES: 
Any  individual  may  obtain 
information  as  to  the  procedures  for 
contesting  a  record  in  this  system  which 
pertains  to  him  or  her  by  submitting  a 
request  to  the  system  manager  specified 
above. 

RECORD  SOURCE  CATEGORIES: 

Information  in  this  system  comes 
solely  from  farmers  and  ranchers  who 
responded  to  NASS's  Farm  Cosis  and 
Returns  Survey. 

EXEMPTIONS  CLAIMED  FOR  THE  SYSTEM: 

None. 
(FR  Doc.  93-21694  Filed  9-3-93;  8:45  am] 
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Agricultural  Marketing  Service 
[TMD-93-00-1] 

National  Organic  Standards  Board 
(NOSB);  Meeting 

agency:  Agricultural  Marketing  Service, 

tJSDA. 

ACTION;  Notice. 

SUMMARY:  In  accordance  with  the 

Federal  Advisory  Committee  Act  (Public 

Law  92-463).  as  amended,  the 

Agricultural  Marketing  Service  (AMS) 

announces  a  forthcoming  meeting  of 

NOSB. 

DATES  AND  TIME:  September  26-29, 1993, 

8  a.m.  to  7  p.m. 

ADDRESSES:  Arkansas  Land  and  Farm 

Development  Corporation,  Route  49 
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North.  Fargo,  Arkansas.  All  meetings  of 
NOSB  for  the  week  will  be  held  at  that 
address. 

FOR  FUATHER  INK>RMAT)OM  CONTACT:  Dr. 
Harold  S.  Ricker.  Staff  Director.  NOiSB. 
room  4006  South  Building,  USDA. 
AMS,  Transportation  and  Marketing 
Division,  P.O.  Box  96456.  Washington, 
DC  20090-6456.  Phone  (202)  720-2704. 
St/PPIEMENTARY  MRJRMATION:  Section 
2119,  (7  U.S.C.  6518).  of  the  Food, 
Agriculture,  Consenretion,  and  Trade 
Act  of  1990  (FACT  Act),  as  amended  (7 
U.S.C.  Section  6501  et seq),  requires 
establishment  of  a  NOSB.  The  purpose 
of  the  Board  is  to  assLst  the  Secretary  of 
Agriculture  in  the  development  of 
standards  for  substances  to  be  used  in 
organic  production  and  to  advise  the 
Secretary  on  any  other  aspects  of  the 
implementation  of  title  XXI  of  the  FACT 
Act.  The  NOSB  met  for  the  first  time  in 
Washington,  DC,  in  March  1992  and 
formed  six  committees  to  work  on 
various  aspects  of  the  program.  The 
committees  are:  Crops  Standards; 
Processing,  Labeling  and  Packaging: 
Livestock  Standards;  Accreditation; 
National  Materials  List;  and 
hitemational  Issues. 

Purpose  and  Agenda 

The  main  fociis  of  this  meeting  is  to 
provide  opportunities  for  full  Board 
discussion  of  issues  being  considered  by 
working  committees.  The  last  meeting  of 
NOSB  in  July  1993  provided 
considerable  time  for  the  committees  to 
meet  and  work  on  their  position  papers. 
At  the  September  meeting  the 
committees  will  present  their  positions 
to  the  full  Board  for  discussion  and 
possible  concurrence. 

Topics  to  be  covered  include 
recommendations  concerning:  (1) 
Processing  standards  and  processing 
materials  needed  for  the  National  List  of 
approved  and  prohibited  substances;  (2) 
accreditaHon  requirements  for  certifying 
agents  and  criteria  for  a  peer  review 
panel  for  certifying  agents;  (3)  standards 
for  irrigation  water,  and  other  material 
inputs  for  organic  crop  production 
developed  by  the  Crops  Committee;  (4) 
livestoek  production  practices  including 
health  care  standards,  by  the  Livestock 
Committee;  and  (5)  import  requirements 
for  organic  products. 

A  final  agenda  will  be  available  on 
September  10, 1993.  Persons  requesting 
copies  should  contact  Ms.  Faith  Ashton 
at  the  above  address  or  phone  number. 

Type  of  Meeting 

All  meetings  will  be  open  to  the 
public.  Individuals  and  organizations 
wishing  to  provide  written  conunents 
on  these  issues  or  to  express  public 


commeni  on  any  organic  issue  ~.  should 
forward  the  request  to  Dr.  Uari  Id  S. 
Ricker  at  the  above  address  or  ?AX  the 
request  to  (202)  690-0338  by  5  sptember 
10, 1993,  in  order  to  be  schedi  led.  The 
NOSB  has  scheduled  time  for  lublic 
input  on  Monday,  September :  7, 1993. 
beginning  at  1  p.m  and  contir  uing  until 
5  p.m.  While  peop  e  may  sign  up  to 
speak  at  the  door,  rdvance  scb  sduling 
assures  an  opportunity  in  the  ime 
allowed  and  helps  the  NOSB  j  Ian  its 
activities. 

Each  individual  or  organiza  ion  will 
be  allocated  10  minutes  for  pr  tsenting 
orally  the  key  issuns  of  concei  i,  and 
should  provide  copies  of  writi  en 
material  elaborating  on  those  ssues  for 
the  Committees. 

Dated:  August  31,    993. 
LJ*.  Masaaso, 
Acting  Adiainistratai. 
[FR  Doc.  93-21696  F  led  9-3-93;  9:45  ami 
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DEPARTMENT  OF  COMMER  )E 

Bureau  of  Export  i^dminisln  thm 

Poctot  No.  2108-011 

Decision  and  Ordt.-r  on  Dcfai  tt  (n  the 
Matter  of:  Gunnar  MTedeH,  Ri  spondant 

action:  Notice. 

EFFECnvc  DATt:  September  1,  1993. 
summary:  Pursuan .  to  the  Au  gust  2, 
1993.  reconunendf  d  Decisioi  and  Order 
of  the  Administrat  ve  Law  Ju  Ige  (ALJ), 
which  E)ecisioQ  and  Order  is  attached 
hereto  and  afEnne  i  by  me,  G  annar 
Wedell  and  all  suc::essors,  as  >ignees, 
of6cers,  partners,  representai  ives,  agents 
and  employees  are  hereby  dc  nied  for  a 
period  of  fifteen  (1 5)  years  fr  ira  and 
after  April  20, 198^,  all  privi  eges  of 
participating  direc  Jy  or  iiuli  "ectly.  in 
any  manner  or  capacity,  in  aiy 
transaction  involving  commi  dities  or 
technical  data  exported  fron  the  United 
States  in  whole  or  in  part,  oi  to  be 
exported,  or  that  are  otherwi  >e  subject 
to  the  Export  Adm  justiatiot 
Regulations  (15  CFR  parts  7(  8-799). 
ORDER:  On  August  2, 1993,  t  le  ALJ 
entered  his  Recomniended  I  decision  and 
Order  in  the  abov6  -refisrenci  d  matter. 
The  Decision  and  •  >der,  a  c  jpy  of 
which  is  attached  lereto  an  1  made  a 
part  hereof,  has  be  m  referre  i  to  me  for 
final  action.  Havin  »  exantin  id  the 
recoid  and  based  c  n  the  fac  s  in  this 
case,  I  hereby  ailir  n  the  De<  ision  and 
Order  of  the  ALJL 

This  constitutes  Final  age  icy  action  in 
this  matter. 


Dated:  August  30, 1993. 

Robert  F.  Kugyimaw, 

Acting  Under  Secretary  for  Export 
Administration. 

Preliminary  Statement 

Appearance  &>r  RespondeQt:  Mr.  Cuxinar 
Wedell.  appearing  pro  se.  Skyttevagen  63,  S- 
181  46  Lindingo,  Sweden. 

Appearance  for  Agency:  Thomas  C. 
Bartiour.  Exq.,  U.S.  Department  of  Commerce. 
Office  of  Chief  Counsel  for  Export 
Administiation.  Room  H-3a39, 14th  ft 
Constitution  Avenue.  NVV.,  Washington,  DC 
20230. 

A.  The  Facts 

Counsel  for  the  Office  of  Export 
Enforcement.  Bureau  of  Export 
Administration,  United  States 
Department  of  Commerce  (Department 
or  Agency  Counsel),  on  May  5,  W93, 
has  raovad  upon  the  pleadings  in  the 
above-captioned  case  that  I  recommend 
to  the  Acting  Under  Secretary  for  Export 
Administration  that,  pursuant  to  section 
13(c)  of  the  Export  Administration  Act 
of  1979,  as  amended  (50  U.S.C.A.  app. 
2401-2420  11991,  supp.  1993,  and  Pub. 
L.  103-10,  March  27, 19931)  (the  Act), 
and  part  788  of  the  Export 
Administration  Regulations  (currently 
codified  at  15  CFR  parts  768-799 
[1991]]  (the  Regulations),  he  enter  an 
Order  hiding  that  Gunnar  Wedell,  the 
Respondent  herein,  committed  the 
violations  alleged  in  the  April  29, 1992 
charging  letter.  The  Respondent's 
answer,  filed  June  12, 1992,  admits 
allegations  in  the  charging  letter  that  the 
Respondent  has  failed  to  pay  any  part  of 
the  $17,000  civil  penalty  due  and 
pa^'able  under  the  terms  of  the  April  20, 
1987,  Decision  and  Order  issued  against 
him  by  the  then-Assistant  Secretiiry  for 
Trade  Administration.  Paul 
Freedenberg.i  Assistant  Secretary 
Freedenberg.  in  his  1987  Order,  to 
remedy  the  violations.z  imposed  a  civil 


1  52  FR  13736  (April  24.  1987).  The  Aasisfant 
Secretary's  Decision  and  Ordar  alto  approved  the 
original  terms  of  Consent  Agreempnts  that  had  been 
entered  into  by  A^&ncy  Counsel  and  two  other 
individuals  who  had  been  joined  as  ce-Respondents 
with  Wedelt.  thereby  leaving  Wedell  as  the  only 
remaining  Respondent  in  this  proceeding. 

»Tbe  Assistant  Secretary's  1987  Decision  and 
Order,  in  effect,  adopted  the  findings  of  bet  and 
conclusions  of  law,  bnr  not  the  remedy,  or  proposed 
sanctionv,  in  Administrative  Law  hidgs  Hugh  j. 
Doian's  recommended  Decision  and  Order,  dated 
March  17. 1987.  There.  Judge  Dolaa  (bund  that «» 
alleged  in  the  July  25.  19*4,  charging  letter,  as 
amended  on  September  13.  1984.  Wedell,  in  his 
capacity  as  General  Manager  of  Datasaab.  A.B.. 
formerly  Stansaab  Eiecktronik,  A.B.,  l)eTween 
November  1977  and  February  198T,  violated  then- 
Sections  387.2,  387.4  and  387.10  of  the  Regulariona 
by  provitting  to  the  then-Union  of  Soviet  Sorialisf 
Republics.  (U.S.S.R.)  an  air  trafRc  cotrtrol  system 
having  capabilities  and  components  that  were 
contrary  to  restrictions  contained  in  the  relevant 
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penalty  against  VVedell  in  the  amount  of 
$17,000  and  denied  him  export 
privileges  for  a  period  of  10  years  from 
April  20. 1987,  the  date  of  the  Under 
Secretary's  Decision  and  Order. 
Payment  of  the  monetary  civil  peqalty 
was  due  within  30  days  of  the  service 
of  the  Under  Secretary's  Order  on 
Wedell.  In  seeking  judgment  on  the 
pleadings.  Agency  Counsel  charges  that 
not  only  is  it  undisputed  that  Wedell 
has  not  paid  the  $17,000  civil  penalty, 
in  whole  or  in  part,  but  that  this 
Respondent  had  concluded  his  answer 
with  the  following  refusal  to  comply: 

*  ■  *  I  have  no  intentions  (sic)  to  pay  the 
civil  penalty  on  the  grounds  that  1  think  it 
t)eing  unjust.  I  would  not  pay  even  if  I  could 
afford  it.  < 

Accordingly,  Agency  Counsel,  noting 
the  Respondent's  recalcitrant  position, 
contends  that  the  Respondent  should  be 
denied  export  privileges  for  an 
additional  period  of  5  years  beyond  that 
originally  imposed,  for  a  total  denial 
period  of  15  years. 

On  June  14. 1993  I  issued  an  Order 
where,  while  recognizing  from  the  then- 
existing  record  that  it  might  be 
warranted  to  impose  an  additional 
denial  term  of  unspecified  duration 
against  the  Respondent  in  lieu  of  civil 
penalty.*  I  granted  until  July  6. 1993.  for 
the  parties  to  submit  written  arguments 
with  respect  to  the  appropriateness  in 
this  case,  where  the  originally-ordered 
denial  period  for  the  violations  found 


Department- issued  export  license,  and  that  Wedell 
violated  Section  387. S  of  the  Regulations,  on 
lanuary  20  and  October  21,  1981.  by  making  false 
statements  to  and  concealing  material  facts  from  the 
Department  concerning  components  supplied  to  the 
U.S.S.R.  as  part  of  the  above  air  traffic  control 
system.  Sections  387.2.  387.4.  387.5  and  387.10 
have  continued  in  effect  as  SS  787.2.  787.4,  787.5, 
and  787.10,  respectively,  of  the  Regulations. 

>  Although,  as  noted.  Wedell  filed  an  answer  to 
the  April  1992  charging  letter,  he  did  not  request 
a  hearing.  Accordingly,  pursuant  to  $  788.14  of  the 
Regulations,  this  matter  may  be  decided  on  the 
existing  record. 

<The  Respondent,  in  his  above  lune  12  answer 
and  his  December  28. 1992.  correspondence,  did 
communicate  at  length  with  the  Department  in 
efforts  to  revisit  the  merits  of  the  underlying  case. 
However,  since  the  Respondent's  previous 
violations  already  have  been  determined  in  the 
Assistant  Seac;ar>''s  1987  Decision  and  Order,  they 
may  not  be  relitigated  in  this  proceeding.  The 
present  matter,  which  was  initiated  by  the  April  29, 
1992,  charging  letter,  solely  involves  whether  an 
additional  violation  and  sanction  should  be  found 
because  of  the  Respondent's  failure  to  comply  with 
the  originally-imposed  monetary  civil  penalty. 
Accordingly,  since  the  Respondent's  answer,  as 
noted,  not  only  admitted  the  allegation  in  the 
charging  letter  concerning  non-payment  of  the  civil 
penalty,  but  proclaimed  that  the  non-payment  was 
deliberate.  I  have  no  alternative  but  to  grant  Agency 
Counsel  judgment  on  the  pleadings  and  impose  an 
additional  denial  period  to  that  originally  ordered 
by  the  Assistant  Secretary.  For  reasons  slated 
herein,  the  only  remaining  issue  is  the  term  of  the 
further  denial. 


was  10  years,  of  imposing  upon  Wedell 
an  additional  denial  period  of  5  years. 
It  was  noted  that  such  a  restriction 
would  increase  Wedells'  previously- 
found  denial  term  by  50  percent. 
Agency  Counsel,  by  July  6  Response, 
alone  replied  to  the  June  14  Order. 

B.  Agency  Counsel's  Position 

Agency  Counsel,  in  his  May  5 
Submission  on  the  Record  and  July  6 
Response,  asserts  that  the  Department's 
position  is  "straightforward."  The 
Assistant  Secretary's  April  20. 1987, 
Order  found  that  Wedell  had  violated 
the  Act  and  the  Regulations  as  indicated 
above  and.  in  remedy,  was  required  to 
undergo  a  ten  year  denial  of  export 
privileges  and  to  pay  a  $17,000  civil 
penalty.  Agency  Counsel,  citing  the  case 
of  Daniel  I.  O'Hara,^  contends  that  the 
Respondent's  refusal  to  pay  a  duly- 
ordered  civil  penalty  violated  the  terms 
of  an  Order  issued  under  the  Act  and 
Regulations;  constituted  an  independent 
violation  of  §787. 1(b)  of  the  Regulations 
as  alleged  in  the  April  1992  charging 
letter;  and  mandated  issuance  of  a 
Decision  and  Order  finding  such 
violation  and  imposing  a  denial  of 
export  privileges  against  this 
Respondent  for  a  period  of  five  years 
t>eyond  the  ten  year  denial  period 
commenced  under  the  Assistant 
Secretary's  1987  ruling. 

In  his  July  6  Response  to  my  June  14 
Order.  Agency  Counsel  argues  that  the 
Respondent's  attitude  toward  the  law  in 
expressly  refusing  to  pay  the  civil 
penalty  establishes  a  rationale  for 
imposing  the  requested  additional  five 
year  denial  period,  regardless  of  the 
amount  involved.  By  the  Respondent's 
"demonstrated  disdain"  for  the 
requirements  of  the  Act  and 
Regulations,  Agency  Counsel,  inter  alia, 
asserts  that  the  Respondent's  conduct 
compounded  the  violations  originally 
found  and  that  there  is  reason  to  lielieve 
that  he  would  show  the  same  disregard 
for  complying  with  other  requirements 
of  the  Act  and  Regulations.  Therefore,  it 
is  argued,  a  significant  denial  period 
should  be  imposed  for  the  essentially 
undisputed  violation  alleged  in  the 
April  29,  1992,  charging  letter. 

C.  Discussion  and  Conclusions 

In  the  June  14  Order  to  which  Agency 
Counsel  has  responded,  as  noted.  I 
recognized  that,  consistent  with  O'Hara, 
supra,  the  Respondent's  failure  to  pay 
the  imposed  civil  penalty  could  warrant 
finding  the  violation  alleged  in  the  April 
1992  charging  letter  and,  therefore, 
imposing  an  additional  denial  period  to 
that  previously  ordered.  However,  since 


in  both  O'Hara  and  here,  although  the 
respective  circumstances  were  quite 
different.  Agency  Counsel  sought  the 
same  five  year  penalty.^  my  concern  in 
issuing  the  June  14  Order  permitting 
argument  regarding  the  appropriateness 
of  affixing  a  period  of  that  duration  in 
the  present  case  was.  and  is.  that  an 
automatically  applicable  standard 
penalty  for  unpaid  civil  penalties  not  be 
established.  Accordingly,  what  I  would 
avoid  in  situations  such  as  this,  where 
there  is  little  adjudicated  authority,  is 
the  establishment  of  a  precedent 
whereby  an  additional  denial  period  of 
five  years  in  lieu  of  payment  becomes 
rigidly  applied  without  regard  to  the 
duration  of  the  initially-ordered  denial 
term  and/or  the  amount  of  the  civil 
penalty  left  unpaid.  In  this  regard,  since 
an  originally-ordered  denial  period  is 
particularly  indicative  of  the 
seriousness  with  which  a  respondent's 
underlying  violations  is  regarded  while, 
at  the  same  time,  potentially  may 
position  that  respondent  to  lose  more  in 
earned  Income  during  a  single  year  of 
denial  than  the  amount  of  the  total  civil 
monetary  penalty.  I  deemed  it 
appropriate  in  the  June  14  Order  to  seek 
a  specifically-stated  rationale  as  to  why, 
in  the  present  case  where  the  initial 
denial  was  for  ten  years,  a  failure  to  pay 
the  civil  penalty  should  be  punished  by 
imposing  further  denial  p>eriod  of  five 
years.  Seeking  such  rationale  is 
particularly  applicable  since  that  same 
penalty  was  affixed  in  the  cited  O'Hara 
case  where  the  original  denial  was  for 
20  years.  It  is  relevant  again  to  note  that, 
in  O'Hara,  the  five-year  further  denial 
period  was  but  25  percent  of  the  initial 
longer  prohibition,  while  here,  if 
granted,  the  additional  ban  would 
extend  the  previously  adjudicated 


9  58  FR  1 1024  (February  23. 1993). 


"  As  noted  in  the  June  14  Order,  in  O'Hara.  the 
Respondent,  for  violations  there  determined,  was 
ordered  to  pay  a  SS,000  civil  penalty  and  to 
undergo  denial  of  export  privileges  for  20  years. 
When  that  Respondent,  as  here,  did  not  pay  the 
monetary  civil  perulty,  a  new  charging  letter  was 
issued  alleging  the  non-payment  as  violative.  In  the 
Decision  and  Order  that  thereafter  issued,  noting 
the  Respondent's  default  and  the  unlikelihood  that 
the  civil  penally  or  any  possibly-imposed 
additional  monetary  sanction  would  be  paid,  the 
Acting  Under  Secretary  for  Export  Administration 
added  a  five-year  denial  period,  in  lieu  of  civil 
penalty,  to  the  previously-ordered  20-year  denial 
period.  Although  the  unpaid  S17.000  civil  penally 
assessed  in  the  present  case,  of  course,  is  larger  than 
the  $5,000  penalty  in  O'Hara.  I  interpret  the  overall 
original  penalty  in  O'Hara  with  its  20-year  denial 
period,  as  being  appreciably  more  severe  in  terms 
of  income  that  potentially  could  be  lost  to  a 
respondent  active  in  the  export  industry  during 
even  a  single  year  of  effectively-denied  export 
privileges.  Since  in  this  context.  $17,000  might  not 
be  a  particularly  large  sum.  it  should  be  recognized 
that  a  multi-year  additiorul  denial  period  for  non- 
payment of  same  might  constitute  a 
disproportionately  large  penalty  in  relation  to  the 
offense' to  be  remedied. 


denial  period,  although  shorter  than  in 
O'Hara,  by  50  percent. 

Although  Agency  Counsel's  May  5 
Submission  on  the  Record  in  general 
terms,  simply  by  citing  O'Hara, 
supplied  a  rationale  for  imposing  a 
further  denial  period  of  some  duration, 
contrary  to  assertions  in  the  July  6 
Response,  it  was  not  until  that  later  date 
that  Agency  Counsel  stated  a  specific 
rationale  as  to  why,  in  the  here- 
applicable  circumstances,  the  additional 
restraint  should  be  for  as  long  as  five 
years.  In  this  regard,  I  now  am 
persuaded  by  Agency  Counsel's 
argument,  at  4,  where  he  notes  that  it  is 
appropriate  to  deny  the  Respondent's 
export  privileges  for  a  significant  period 
in  order  to  limit  his  ability  to  engage  in 
transactions  contrary  to  the  provisions 
of  the  Act  and  the  Regulations.  As 
Agency  Counsel  argues,  "Since  this 
respondent  has  demonstrated  outright 
disregard  for  the  requirements  of  the  Act 
and  the  Regulations  by  refusing  to  pay 
a  previously-imposed  civil  penalty, 
there  is  reason  to  believe  that  he  would 
show  the  same  disregard  for  complying 
with  other  requirements  of  the  Act  and 
the  Regulations,  such  as  licensing 
requirements  or  conditions  prohibiting 
the  reexport  of  controlled  items."  In 
accepting  the  logic  of  the  above 
argument,  I  find  that  the  valid  doubt 
raised  by  Agency  Counsel  as  to  the 
Respondent's  overall  readiness  to 
comply  with  the  Act  and  the 
Regulations  should  here  be  resolved  in 
the  national  interest  by  imposing  a 
significant  further  denial  period  of  five 
years.' 


'I  do  not  subscribe  to  Agency  Counsel's  broader 
argument  in  his  |uly  6  Response,  at  3.  that  since, 
in  this  proceeding,  which  essentially  is 
supplementary  in  nature,  the  Department  has 
considered  "each  matter  on  the  merits  before 
recommending  an  administrative  sanction  for  an 
alleged  violation(sl."  I  am  limited  to  weighing  only 
the  violation  alleged  in  the  most  recent  charging 
letter  with  no  latitude  to  take  into  account  the  facts 
and  circumstances  of  the  initial  action,  including 
the  amount  of  the  unpaid  civil  penalty.  This  view 
creates  a  barrier  that  is  contrary  to  8  787.1(b)(3)  of 
the  Regulations.  That  rule,  in  providing  for  an 
alternative  proceeding  in  the  courts  for  recovery  of 
unpaid  civil  penalties,  specifies  that  the  courts 
"shall  determine  de  novo  all  issues  necessary  to 
establish  liability."  Accordingly,  when  such 
proceedings  are  brought,  the  courts,  in  determining 
recovery  of  unpaid  civil  penalties,  are  compelled  to 
consider  all  factors  from  the  beginning  without 
regard  to  prior  administrative  actions  and  with 
none  of  the  intra-case  segmentation  argued  by 
Agency  Counsel.  While  in  this  administrative 
proceeding.  I.  of  course,  would  not  venture  beyond 
the  Assistant  Secretary's  1987  Decision  and  Order 
to  revisit  the  Respondent's  there-determined 
liability,  in  considering  the  applicable  remedy,  I 
deem  it  appropriate  to  take  into  account  the  nature 
and  extent  of  the  violations  that  were  found  in  the 
earlier  action.  This  is  because  such  violations 
define  the  degree  to  which  the  public  interest  was 
served  in  the  Rrst  instance  by  the  origirul  denial  of 
export  privileges  and,  accordingly,  such  factors  may 


Conclusion 

From  the  evidence  and  f  t  the  above 
reasons  presented  oy  Agen  ;y  Counsel,  I 
conclude  that  Gunnar  Wed  ell,  the 
Respondent  herein,  has  vie  lated  the  Act 
and  the  Regulations  promi  Igated 
thereunder,  as  charged.  In  ight  of  the 
seriousness  of  this  Respondent's 
conduct  as  established,  and  upon  the 
entire  record,  noting  the  unlikelihood 
that  further  action  to  obtain  payment  of 
the  civil  penalty  w  ould  be  successful,  I 
find  that  Wedell  should  br  denied 
export  privileges  for  a  period  of  five 
years  in  addition  to  the  ten  year  denial 
period  previously  determined  in  the 
April  20, 1987,  Order,  wit  i  an  effect 
that  he  would  be  denied  export 
privileges  for  a  total  of  15  years, 
commencing  on  April  20,  1987. 

Pursuant  to  the  authority  delegated  to 
me  under  part  788  of  the  Regulations,  I 
issue  the  following  recommended 

Order 

It  is  ordered  that: 

1.  For  a  period  of  fifteei  (15)  years, 
commencing  on  April  20, 1987,  the 
Respondent,  Gunnar  Wedell,  his 
successors  or  assignees,  o  "ficers, 
partners,  representatives,  agents,  and 
employees  hereby  are  der  ied  all 
privileges  of  participating ,  directly  or 
indirectly,  in  any  manner  or  capacity,  in 
any  transaction  involving  commodities 
or  technical  data  exporte<  from  the 
United  States  in  whole  oi  in  part,  or  to 
be  exported,  or  that  are  otherwise 
subject  to  the  Regulation?. 

I.  Participation  prohibi  ed  in  any  such 
transaction,  either  in  the  United  States 
or  abroad,  shall  include,  '}ut  not  be 
limited  to,  participation: 

(i)  As  a  p)arty  cr  as  a  representative  of 
a  party  to  a  validated  or  ( eneral  export 
license  application: 


assist  in  determining  the  duratirn  of  any  applicable 
further  denial  period  Also,  reas  ms  differ  as  to  why 
various  respondents  may  have  f  iled  to  pay 
adjudicated  civil  penalties,  som  i  being  less 
egregious  than  others.  The  viols  ion  of  S787.l(b]  of 
the  Regulations  alleged  here  is  to  vindicate  the 
Department's  right  to  enforce  by  alternative  means 
penalties  previously  decided  ar  d  does  not  describe 
further  substantive  violations  o  the  Act  and 
Regulations  in  terms  3f  additioral  unlawful  export 
activities  by  the  Respondent.  Accordingly,  although 
the  current  charging  etter  alleg  ^  a  separate 
violation,  it  is  premised  upon  the  Hndings  in  the 
earlier  case  and,  in  terms  of  the  national  purpose 
to  be  served  in  further  excluding  a  respondent  from 
export  privileges,  the  line  betw>'«n  the  earlier  and 
present  cases  may  not  be  readil'  drawm.  Equity  is 
hard  to  achieve  without  propor  ion  which  can  best 
be  gained  by  conside'ing  all  germane  factors, 
including  those  relat  ng  to  background. 
Accordingly,  for  the  above  reasjns,  it  is  appropriate 
to  require  that  in  futtre  cases  such  as  this,  where 
an  additional  period  of  denial  i^  sought  in  lieu  of 
unpaid  civil  penalty.  Agency  Counsel  state  a 
distinct  rationale  justifying  the  duration  of  the 
requested  further  prohibition. 


(ii)  In  preparing  or  filing  any  export 
license  application  or  request  for 
reexport  authorization,  or  any  document 
to  be  submitted  therewith; 

(iii)  In  obtaining  or  using  any 
validated  or  general  export  license  or 
other  export  control  document; 

(iv)  In  carrying  on  negotiations  with 
respect  to,  or  in  receiving,  ordering, 
buying,  selling,  delivering,  storing, 
using,  or  disposing  of,  in  whole  or  in 
part,  any  commodities  or  technical  data 
exported  from  the  United  States,  or  to  be 
exported; and 

(v)  In  the  financing,  forwarding, 
transporting,  or  other  servicing  of  such 
commodities  or  technical  data. 

Such  denial  of  export  privileges  shall 
extend  to  those  commodities  and 
technical  data  which  are  subject  to  the 
Act  and  the  Regulations. 

II.  After  notice  and  opportunity  for 
comment,  such  denial  of  export 
privileges  may  be  made  applicable  to 
any  person,  firm,  corporation,  or 
business  organization  with  which  the 
Respondent  is  now  or  hereafter  may  be 
related  by  affiliation,  ownership, 
control,  position  of  responsibility,  or 
other  connection  in  the  conduct  of  trade 
or  related  services. 

III.  All  outstanding  individual 
validated  export  licenses  in  which  the 
Respondent  appears  or  participates,  in 
any  manner  or  capacity,  are  hereby 
revoked  and  shall  be  returned  forthwith 
to  the  Office  of  Export  Licensing  for 
cancellation.  Further,  all  of  the 
Respondent's  privileges  of  participating, 
in  any  manner  or  capacity,  in  any 
special  licensing  procedure,  including, 
but  not  limited  to,  distribution  licenses, 
are  hereby  revoked. 

IV.  No  person,  firm,  corporation, 
partnership,  or  other  business 
organization,  whether  in  the  United 
States  or  elsewhere,  without  prior 
disclosure  to  and  specific  authorization 
from  the  Office  of  Export  Licensing, 
shall,  with  respect  to  commodities  and 
technical  data,  do  any  of  the  following 
acts,  directly  or  indirectly,  or  carry  on 
negotiations  with  respect  thereto,  in  any 
manner  or  capacity,  on  behalf  of  or  in 
any  association  with  the  Respondent  or 
any  related  person,  or  whereby  the 
Respondent  or  any  related  person  may 
obtain  any  benefit  therefrom  or  have  any 
interest  or  participation  therein,  directly 
or  indirectly: 

(i)  Apply  for,  obtain,  transfer,  or  use 
any  license.  Shipper's  Export 
Declaration,  bill  of  lading,  or  other 
export  control  document  relating  to  any 
export,  reexport,  transshipment,  or 
diversion  of  any  commodity  or  technical 
data  exported  in  whole  or  in  part,  or  to 
be  exported  by,  to,  or  for  any 
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Respondent  or  related  person  denied 
export  privileges,  or 

(ii)  Order,  buy.  receive,  use,  sell, 
deliver,  store,  dispose  of,  forward, 
transport,  finance  or  othern-ise  service 
or  participate  in  any  export,  reexport, 
transshipment  or  diversion  or  any 
commodity  or  technical  data  exported 
or  to  be  exported  from  the  United  States. 

V.  This  Order  as  affirmed  or  modified 
shall  become  effective  upon  entry  of  the 
Secretarj's  final  action  in  this 
proceeding  pursuant  to  the  Act  (50 
U.S.C.A.  app.  2421(c)(1)). 

Dated:  August  2. 1993. 
Robert  M.  Schwarzbart. 
Administrative  Law  Judge. 

To  be  considered  in  the  30  day 
statutory  review  process  which  is 
mandated  by  section  13(c)  of  the  Act, 
submissions  must  be  received  in  the 
Office  of  the  Acting  Under  Secretary  for 
Export  Administration,  U.S.  Department 
of  Commerce,  14th  &  Constitution  Ave., 
NW..  room  3898B.  Washington.  EX: 
20230.  within  12  days.  Replies  to  the 
other  party's  submission  are  to  be  made 
within  the  following  8  days.  15  CFR 
788.23(b),  50  FR  53134  (1985).  Pursuant 
to  section  13(c)(3)  of  the  Act,  the  order 
of  the  final  order  of  the  Acting  Under 
Secretary  may  be  appealed  to  the  U.S. 
Court  of  Appeals  for  the  District  of 
Columbia  within  15  days  of  its  issuance. 

|FR  Doc.  93-21720  Filed  9-3-93;  8:45  am] 
BiLUNG  cooc  mm-m-m 


ForeigrvTrade  Zones  Board 
[Docket  41-83] 

Proposed  Foreign-Trade  Zone — 
Ventura  County,  CA;  Rescheduled 
Public  Hearing  and  Extension  of 
Comment  Period 

The  public  hearing  for  the  above  case 
(58  FR  44490,  8/23/93).  mvolving  a 
proposed  foreign-trade  zone  in  Ventura 
County,  Cahfomia,  that  was  scheduled 
for  September  14, 1993,  has  been 
rescheduled  to  October  5, 1993, 


beginning  at  10  a.m.,  in  the  Port 
Hueneme  City  Council  Chambers,  250 
North  Ventura  Road,  Port  Hueneme, 
California. 

Also,  the  period  for  public  comment 
is  extended  to  November  5, 1993. 
Written  comments  may  be  submitted  to 
the  Executive  Secretary  at  the  address 
below. 

As  noted  in  the  earlier  Federal 
Register  notice,  the  application  is 
available  for  public  inspection  at: 
Administrative  Offices,  Port  of 
Hueneme/Oxnard  Harbor  District,  105 
Port  Hueneme  Road,  Port  Hueneme, 
California  93041 
Office  of  the  Executive  Secretary, 
Foreign-Trade  Zones  Board,  room 
3716,  U.S.  Department  of  Commerce, 
14th  &  Pennsylvania  Avenue,  NW., 
Washington.  DC  20230. 

Dated:  August  30. 1993. 
John  |.  Da  Paate,  Jr.. 

Executive  Secretary. 

(FR  Doc.  93-21734  Filed  9-3-93;  8:45  am] 

BILUNG  COOe  3S10-OS-P 


[Docket  42-83] 

Proposed  Foreign-Trade  Zone — Los 
Angeles,  CA;  Rescheduled  Public 
Hearing  and  Extension  ot  Comment 
Period 

The  public  hearing  for  the  above  case 
(58  FR  44491,  8/23/93).  involving  a 
proposed  foreign-trade  zone  in  Los 
Angeles.  Cahfomia,  that  was  scheduled 
for  September  15, 1993,  has  been 
rescheduled  to  October  6, 1993, 
beginning  at  9  a.m.,  in  the  Hearing 
Room  of  the  Board  of  Harbor 
Commissioners  of  the  Qty  of  Los 
Angeles,  425  South  Palos  Verdes  Street, 
San  Pedro,  California. 

Also,  the  period  for  pubhc  comment 
is  extended  to  November  5, 1993. 
Written  comments  may  be  submitted  to 
the  Executive  Secretary  at  the  address 
below. 

As  noted  in  the  earUer  Federal 
Register  notice,  the  application  is 
available  for  public  inspection  at: 


Office  of  the  District  Director.  U.S. 
Customs  Service,  300  South  Ferry 
Street,  room  1001,  Terminal  Island, 
San  Pedro,  CA  90731 

Office  of  the  Executive  Secretary, 
Foreign-Trade  Zones  Board,  room 
3716,  U.S.  Department  of  Commerce, 
14th  &  Pennsylvania  Avenue,  NW., 
Washington.  DC  20230. 

Dated:  August  30. 1993. 
John  J.  Da  P«Dte,  Jr., 
Executive  Secretary. 

(FR  Doc.  93-21735  Filed  9-^-93;  8:45  am] 
BILUNO  CODE  astfr-Oft-P 

International  Trade  Administration 

Antidumping  or  Countervailing  Duty 
Order,  Rnding,  or  Suspended 
Investigation;  Opportunity  To  Request 
Administrative  Review 

AGENCY:  International  Trade 
Administration/Import  Administration, 
Department  of  Commerce. 

ACTION:  Notice  of  opportunity  to  request 
administrative  review  of  antidumping  or 
countervailing  duty  order,  finding,  or 
suspended  investigation. 

BACKGROUND:  Each  year  during  the 
anniversary  month  of  the  publication  of 
an  antidumping  or  countervailing  duty 
order,  finding,  or  suspension  of 
investigation,  an  interested  party  as 
defined  in  section  771(9)  of  the  Tariff 
Act  of  1930.  as  amended,  may  request, 
in  accordance  with  §  353.22  or  355.22  of 
the  Commerce  Regulations,  that  the 
Department  of  Commerce  ("the 
Department")  conduct  an  administrative 
review  of  that  antidumping  or 
countervailing  duty  order,  finding,  or 
suspended  investigation. 

OPPORTUNITY  TO  REQUEST  A  REVIEW:  Not 
later  than  September  30, 1993. 
interested  parties  may  request 
administrative  review  of  the  following 
orders,  findings,  or  suspended 
investigations,  with  anniversary  dates  in 
September  for  the  following  periods: 


Period 


ANTTDUMPINQ  DUTY  PROCEEDINGS 

ARGENTINA:  aiicon  Metal  - 

(A-357-604) 
CANADA:  Replacement  Pats  for  Setf-Propelled  Bituminous  Paving  Equipment  . 

(A-1 22-057) 
CANADA:  Steel  Jacks __ 

(A-122-006) 
CANADA:  Steel  Rail - — 

(A-122-804) 
GERMANY;  Certain  Forged  Stee<  Crankshafts  — ~ - . — - 

{A-426-604) 
HONG  KONG:  S*veatere  ot  Man-Ma<te  Fitjers  


09/01/92-06/31/93 
09/01/92-08/31/93 
09/01/92-08/31/93 
09/01/92-08/31/93 
09/01/92-06/31/93 
09«)1/92-0«/31/93 
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Perkxj 


(A-682-802) 
ITALY:  Pads  for  Woodwind  Instruments  Keys 

(A-475-017) 
JAPAN:  Electroluminescent  FPDs  

(A-588-«17) 
JAPAN:  Filament  Fabric  „ _ „.... 

(A-588-607) 
KOREA:  Sweaters  o(  MarvMade  Fibers  _ 

(A-580-«)6) 
TAIWAN:  Chrome-Plated  Lug  Nuts 

(A-583-810) 
TAIWAN:  Sweaters  of  Man-Made  Fibers 

(A-583-808) 
THE  PEOPLES  REPUBLIC  OF  CHINA:  Chrome-Plated  Lug  Nuts 

(A-570-808) 
THE  PEOPLE'S  REPUBLIC  OF  CHINA:  Greige  Polyester/Cotton  Printcloth 

(A-57O-101) 
THE  UNITED  KINGCX)M:  Certain  Forged  Steel  Crankshafts  

(A-41 2-602) 

COUNTERVAIUNQ  DUTY  PROCEED  NGS 

ARGENTINA:  Certain  Welded  Carbon  Steel  Pipe  and  Tube  Products 

(C-357-801) 
CANADA:  New  Steel  Rail.  Except  Light  Rail 

(C-1 22-805) 
ISRAEL:  Fresh  Cut  Roses  

(C-608-064) 
NEW  ZEALAND:  Lamb  Meat  _ 

(C-61 4-503) 
NEW  ZEALAND:  Steel  Wire , 

(C-614-601) 
THAILAND:  Steel  Wire  Rope  - 

(C-64&-^06) 
VENEZUELA:  Circular  Welded  Nonalloy  Steel  Pipe  , 

(C-307-806) 


09/01/92-08/31/93 
09/01/92-08/31/93 
09/01/92-08/31/93 
09/01/92-08/31/93 
09/01/92-08/31/93 
09/01/92-08/31/93 
09/01/92-08/31/93 
09/01/92-08/31/93 
09/01/92-08/31/93 

01/01/92-12/31/92 
01/01/92-12/31/92 
10AD1/91-09/30/92 
04/01/92-03/31/93 
07/01/92-06/30/93 
01/01^2-12/31/92 
09/17/92-12/31/92 


In  accordance  with  §§  353.22(a)  and 
355.22(a)  of  the  Commerce  regulations, 
an  interested  party  may  request  in 
writing  that  the  Secretary  conduct  an 
administrative  review.  For  antidumping 
reviews,  the  interested  party  must 
specify  for  which  individual  producers 
or  resellers  covered  by  an  antidumping 
finding  or  order  it  is  requesting  a 
review,  and  the  requesting  party  must 
state  why  it  desires  the  Secretary  to 
review  those  particular  producers  or 
resellers.  If  the  interested  party  intends 
for  the  Secretary  to  review  sales  of 
merchandise  by  a  reseller  (or  a  producer 
if  that  producer  also  resells  merchandise 
from  other  suppliers)  which  was 
produced  in  more  than  one  country  of 
origin,  and  each  country  of  origin  is 
subject  to  a  separate  order,  then  the 
interested  party  must  state  specifically 
which  resellers)  and  which  countries  of 
origin  for  each  reseller  the  request  is 
intended  to  cover. 

Seven  copies  of  the  request  should  be 
submitted  to  the  Assistant  Secretary  for 
Import  Administration,  International 
Trade  Administration,  room  B-099.  U.S. 
Department  of  Commerce,  Washington, 
DC  20230.  The  Department  also  asks 
parties  to  serve  a  copy  of  their  requests 
to  the  Office  of  Antidumping 
Compliance,  Attention:  Pamela  Woods. 


in  room  3069-A  of  the  main  Commerce 
building.  Further,  in  a  xordance  with 
§  353.31  or  355.31  of  t  le  Commerce 
regulations,  a  copy  of  •  ach  request  must 
be  served  on  every  pai  :y  on  the 
Department's  service  1  st. 

The  Departm-ent  wil  publish  in  the 
Federal  Register  a  not  ce  of  "Initiation 
of  Antidumping  (Cour  tervailing)  Duty 
Administrative  Reviev  "  for  requests 
received  by  Septembe:  30, 1993.  If  the 
Department  does  not  r  x;eive,  by 
September  30. 1993.  a  request  for  review 
of  entries  covered  by  e  n  order  or  finding 
listed  in  this  notice  an  d  for  the  period 
identified  above,  the  U  epartment  will 
instruct  the  Customs  S  ervice  to  assess 
antidumping  or  countervailing  duties  on 
those  entries  at  a  rate  i  <}ual  to  the  cash 
deposit  of  (or  bond  foi )  estimated 
antidumping  or  count  ^rvailing  duties 
required  on  those  entr  es  at  the  time  of 
entry,  or  withdrawal  f 'om  warehouse, 
for  consumption  and  t  o  continue  to 
collect  the  cash  depos  t  previously 
ordered. 

This  notice  is  not  required  by  statute, 
but  is  published  as  a  s  arvice  to  the 
international  trading  ( ommunity. 


Dated;  August  30, 1993. 
Joseph  A.  Spetrini, 

Deputy  Assistant  Secretary  for  Compliance. 
IFR  Doc.  93-21740  Filed  9-3-93;  8:45  am| 
BILUNG  CODE  3510-08-M 


[A-570-820] 

Antidumping  Duty  Order:  Certain 
Compact  Ductile  Iron  Waterworks 
(CDIW)  Fittings  and  Glands  From  the 
People's  Republic  of  China  (PRC) 

AGENCY:  Import  Administration, 
International  Trade  Administration, 
Department  of  Commerce. 
EFFECTIVE  DATE:  September  7,  1993. 
FOR  FURTHER  INFORMIATION  CONTACT:  Kate 
Johnson,  Office  of  Antidumping 
Investigations,  Import  Administration, 
International  Trade  Administration, 
U.S.  Department  of  Commerce,  14th 
Street  and  Constitution  Aveniia..N"vV.. 
Washington.  DC  20230;  telephone:  (202) 
482-4929. 

Scope  of  Order 

The  products  subject  to  this 
antidumping  duty  order  are  (1)  certain 
compact  ductile  iron  waterworks 
(CDIW)  fittings  of  3  to  16  inches 
nominal  diameter  regardless  of  shape. 


47118  Federal  Regwter  /  Vol.  56.  No.  171  /  Tuesday.  September  7.  1993  /  Notices 


including  bends,  tees,  crosses,  wyes, 
reducers,  adapters,  and  other  shapes, 
whether  or  not  cement  line,  and 
iv'hether  or  not  covered  with  bitumen  or 
sLnular  substance,  con  forming  to 
American  Water  Works  Association/ 
American  National  Standards  Institute 
(,A\VWA/ANSI)  specification  C153/ 
.A21.53.  and  rated  for  water  working 
pressure  of  350  PSI;  and  (2)  certain 
CEMW  standard  ductile  iron  glands  for 
fittings  in  sizes  3  to  16  inches, 
conforming  lo  AWWA/ANSI 
specification  C111/A21.11.  and  rated  for 
\vater  working  pressure  of  350  PSI.  All 
accessory  packs  (including  accessory 
pai,ks  containing  glands),  are  excluded 
from  the  scope  of  this  order. 

The  types  of  CDIW  fittings  covered  by 
this  order  are  compact  ductile  iron 
mechanical  joint  waterworks  fittings 
and  compact  ductile  iron  push-on  joint 
waterworks  fittings,  both  of  which  are 
used  for  the  same  applications.  CDIW 
fittings  are  used  to  join  water  main 
pressure  pipes,  valves,  or  hydrants  in 
straight  lines,  and  change,  divert, 
divide,  or  direct  the  flow  of  raw  and/or 
treated  water  in  piping  systems.  CDIW 
fittings  attach  to  the  pipe,  valve,  or 
hydrant  at  a  joint  and  are  used 
principally  for  municipal  water 
distribution  systems.  CDIW  glands  are 
used  to  join  mechanical  joint  CDIW 
fittings  to  pipes. 

CDIW  fittings  with  nominal  diameters 
greater  than  16  inches,  are  specifically 
excluded  from  the  scope  of  the  order. 
Nonmalleable  cast  iron  fittings  (also 
called  gray  iron  Dttings)  and  full-bodied 
ductile  fittings  are  also  specifically 
excluded  from  the  scope  of  this  order. 
Nonmalleable  cast  iron  fittings  have 
little  ductility  and  are  generally  rated 
only  150  to  250  PSI.  Full-bodied  ductile 
fittings  have  a  longer  body  design  than 
a  compact  fitting  because  in  the 
compact  design  the  straight  section  of 
the  body  is  omitted  to  provide  a  more 
compact  and  less  heavy  fitting  without 
reducing  strength  or  flow 
characteristics.  In  addition,  the  full- 
bodied  ductile  fittings  are  thicker 
walled  than  the  compact  fittings.  Full- 
bodied  fittings  are  made  of  either  gray 
iron  or  ductile  iron,  in  sizes  of  3  to  48 
inches,  conform  to  AWWA/ANSI 
specification  C110/C21.10,  and  are  rated 
to  a  maximum  of  only  250  PSI.  In 
addition,  compact  ductile  iron  flanged 
fittings  are  excluded  from  the  scope  of 
this  order,  as  they  have  significantly 
different  characteristics  and  uses  than 
CDIW  fittings. 

CDIW  fittings  are  classifiable  under 
subheading  7307.19.30.00.  of  the 
Harmonized  Tariff  Schedule  of  the 
United  Stales  (HTSUS).  Standard 
ductile  iron  glands  are  classifiable 


under  HTSUS  subheading 
7325.99.10.00.  Although  the  HTSUS 
subheadings  are  provided  for 
convenience  and  customs  purposes,  our 
written  description  of  the  scope  of  this 
order  is  dispositive. 

Antidumping  Duly  Order 

In  accordance  with  section  735(a)  of 
the  Tariff  Act  of  1930,  as  amended  (the 
Act),  on  July  6. 1993.  the  Department 
made  its  final  determination  that  certain 
CDIW  fittings  and  certain  CDIW  fittings 
accessories,  which  typically  consist  of  a 
standard  ductile  iron  gland,  a  styrene 
butadiene  rubber  (SBR)  gasket,  the 
requisite  number  of  Cor-Ten  steel  or 
ductile  iron  T-head  bolts,  and  hexagonal 
nuts,  are  being  sold  at  less  than  fair 
value  (58  FR  37908.  July  14. 1993).  The 
Department  specified  that  gaskets,  bolts 
and  nuts  are  only  included  if  they  are 
imported  as  an  accessory  pack  with  a 
gland.  However,  the  Department 
reiterated  that  glands  imported 
separately  were  included  in  the  scope  of 
investigation. 

On  August  11, 1993.  in  accordance 
with  section  735(d)  of  the  Act,  the  U.S. 
International  Trade  Commission  (ITC) 
notified  the  Department  of  its  final 
determination  in  this  investigation.  In 
its  determination,  the  ITC  found  three 
like  products:  (1)  Iron  waterworks 
fittings;  (2)  iron  glands;  and  (3) 
accessory  packs.  In  its  analysis  of 
whether  accessory  packs  constitute  a 
separate  like  product,  the  ITC 
determined  that  accessory  packs  are  a 
separate  like  product  from  either  glands 
or  CDIW  fittings.  The  ITC  stated  that 
accessory  packs  are  packages  containing 
all  of  the  items  needed  to  attach  the 
CDIW  fitting  toB  water  line.  The  ITC 
further  noted  that  accessory  packs  and 
glands  share  certain  physical 
characteristics  because  the  accessory 
packs  include  a  gland.  However,  the  ITC 
determined  that  the  individual  items  in 
accessory  packs  have  additional 
physical  characteristics  and  different 
functions  from  glands,  thus  it  concluded 
that,  although  accessory  packs  may 
contain  a  gland,  glands  and  accessory 
packs  are  not  interchangeable.  Thus, 
despite  the  fact  that  accessory  packs 
contain  iron  glands  (a  designated  like 
product),  the  ITC  determined  that 
accessory  packs  constitute  a  separate 
like  product  for  the  purposes  of  its 
injury  determination. 

Regarding  iron  waterworks  fittings, 
the  ITC  determined  that  an  indu.stry  in 
the  United  States  is  threatened  with 
material  injury  by  reason  of  imports  of 
certain  merchandise  from  the  PRC. 
However,  the  ITC  stated  that  it  would 
not  have  found  material  injury  but  for 
the  suspension  of  liquidation  of  entries 


of  the  merchandise  under  investigation. 
When  the  ITC  finds  threat  of  material 
injury,  and  makes  a  negative  "but  for" 
finding,  the  "Special  Rule"  provision  of 
section  736(b)(2)  applies.  Therefore,  all 
unliquidated  entries  of  certain  CDIW 
fittings  from  the  PRC  entered  or 
withdrawn  from  warehouse,  for 
consumption  on  or  after  August  25. 
1993,  the  date  on  which  the  ITC 
published  its  notice  of  final 
determination  of  threat  of  material 
injury,  will  be  liable  for  the  assessment 
of  antidumping  duties.  In  addition,  the 
Department  will  direct  U.S.  Customs 
officers  to  terminate  the  suspension  of 
liquidation  for  entries  of  fittings 
imported  from  the  PRC  and  entered,  or 
withdrawn  from  warehouse,  for 
consumption  before  August  25.  1993. 
the  date  on  which  the  ITC  published  its 
notice  of  final  determination  of  threat  of 
material  injury,  and  to  release  any  bond 
or  other  security,  and  refund  any  cash 
deposit,  posted  to  secure  the  payment  of 
estimated  antidumping  duties  with 
respect  to  these  entries. 

Regarding  iron  glands,  the  ITC 
detennined  that  imports  of  such 
merchandise  are  materially  injuring  a 
United  States  industry,  but  critical 
circumstances  do  not  exist  with  regard 
to  such  imports;  thus  retroactive 
imposition  of  antidumping  duties  is  not 
necessary.  All  unliquidated  entries  of 
certain  CDIW  glands  from  the  fRC 
entered,  or  withdrawn  from  warehouse, 
for  consumption  on  or  after  February  18. 
1993.  the  date  on  which  the  Department 
published  its  preliminary  determination 
(58  FR  8930).  will  be  liable  for  the 
assessment  of  antidumping  duties.  The 
Department  will  direct  U.S.  Customs 
officers  to  terminate  the  suspension  of 
liquidation  for  entries  of  glands 
imported  from  the  PRC  and  entered,  or 
withdrawn  from  warehouse,  for 
consumption  before  February  18.  1993 
and  to  release  any  bond  or  other 
security,  and  refund  any  cash  deposit, 
posted  to  secure  the  payment  of 
estimated  antidumping  duties  with 
respect  to  these  entries. 

Regarding  imjxirts  from  the  PRC  of 
CDIW  accessory  packs,  the  ITC 
determined  that  an  industry  in  the 
United  States  is  not  materially  injured 
or  threatened  with  material  injury,  and 
the  establishment  of  an  industry  in  the 
United  States  is  not  materially  retarded 
by  reason  of  such  imports,  for  which 
separate  components  are  provided  for  in 
subheadings  4016.93.00.  7318.15.20. 
and  7325.99.10  of  the  HTS.  that  have 
been  found  by  the  Department  to  be  sold 
in  the  United  States  at  less  than  fair 
value.  Although  the  ITC  recognized  that 
glands,  a  like  product  which  the  ITC 
determined  materially  injured  a  U.S. 
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industry,  may  comprise  between  50  and 
70  percent  of  the  price  of  an  accessory 
pack.  CZ)IW  accessory  packs 
nonetheless  are  not  subject  to 
antidumping  duties  as  a  result  of  the 
rrC's  negative  determination  with 
regard  to  accessory  packs.  See  19  USC 
1673d(c)(3).  Therefore,  pursuant  to 
section  735(c)(3)  of  the  Act,  we  shall 
order  Customs  to  terminate  the 
suspension  of  liquidation,  release  any 
bond  or  other  security  and  refund  any 
cash  deposit  required  under  section 
733(d)(2)  with  respect  to  entries  of  such 
merchandise,  and  liquidate  all  entries  of 
accessory  packs  without  the  assessment 
of  antidumping  duties. 

In  accordance  with  section  736(a)(1) 
of  the  Act,  the  Department  will  direct 
U.S.  Customs  officers  to  assess,  upon 
further  advice  by  the  administering 
authority,  antidumping  duties  equal  to 
the  amount  by  which  the  foreign  market 
value  of  the  merchandise  exceeds  the 
United  States  price  for  entries  of  CDIVV 
fittings  and  glands  not  included  in 
accessory  packs  from  the  PRC.  These 
antidumping  duties  will  be  assessed  on 
all  unliquidated  entries  of  CDIW  fittings 
from  the  PRC  entered,  or  withdrawn 
from  warehouse,  for  consumption  on  or 
after  August  25, 1993,  the  date  on  which 
the  rrC  published  its  notice  of  final 
determination  of  threat  of  material 
injury  and  on  all  unliquidated  entries  of 
CDIW  glands  not  included  in  accessory 
packs  from  the  PRC  entered,  or 
withdravtrn  from  warehouse,  for 
consumption  on  or  after  February  18, 
1993.  U.S.  Customs  officers  must 
require,  at  the  same  time  as  importers 
would  normally  deposit  estimated 
duties,  the  following  cash  deposit  for 
the  subject  merchandise: 


Manutacturer/producer/exporter 

Margv)  per- 
centage 

AH  manufacturers/producers/ex- 
porters 

127.38 

This  notice  constitutes  the 
antidumping  duty  order  with  resf)ect  to 
CDIVV  fittings  and  glands  from  the  PRC. 
pursuant  to  section  736(a)  of  the  Act. 
interested  parties  may  contact  the 
Central  Records  Unit,  room  B-099  of  the 
Main  Commerce  Building,  for  copies  of 
an  updated  list  of  antidumping  duty 
orders  currently  in  effect. 

This  order  is  published  in  accordance 
with  section  736(a)  of  the  Act  and  19 
CFR  353.21. 

Dated:  August  30, 1993. 
Joseph  A.  Spetrini, 
Acting  Assistant  Secretary  for  Import 
Administration. 
jFR  Doc.  93-21731  Filed  »-3-93;  8:45  ami 
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[A-688-G07I 

Filament  Fabric  From  J  ipan;  Intent  To 
Revoke  Antidumping  0  ity  Order 

AGENCY:  International  T  ade 
Administration/br  port .  idministration. 
Department  of  Commen  e. 
ACnON:  Notice  of  intent  !o  revoke 
antidumping  duty  order 


SUMMARY:  The  DepartnrM 
is  notifying  the  public  o 
revoke  the  antidumping 
filament  fabric  fron  Jap 
interested  parties  who  c 
revocation  must  submit 
in  writing  no  later  than 
1993. 


nt  of  Commerce 
■  its  intent  to 
duty  order  on 
m.  Domestic 
jject  to  this 
♦heir  comments 
September  30, 


EFFECTIVE  DATE:  Septem  ler  7.  1993. 
FOR  FURTHER  tMFORVMTKN  CONTACT: 
G.  Leon  McNeill  or  Maureen  Flannery, 
Office  of  Antidumping  Compliance, 
International  Trade  Administration, 
U.S.  Department  of  Commerce, 
Washington.  DC  20230.  telephone:  (202) 
482^733. 

SUPPt.EMENTARY  Mf  ORM/  TION: 

Backgroimd 

On  September  23, 19f 
Department  of  Connien 
Department)  publi&ed 
duty  order  on  filanent  f 
(52  FR  357S0).  Thf  Dep 
received  a  request  to  co 
administrative  review  o 
the  most  recent  four  cor 
anniversary  month^s. 

The  Department  may 
antidumping  duty  ordei 
Secretary  of  Commerce 
is  no  longer  of  interest  t 
parties.  Accordingly,  as 
§  353.25(d)(4)  of  tl;a  Dei 
regulations,  we  are  not! 
of  our  intent  to  revoke  t 
duty  order. 

Opportunity  To  Ot^ect 

No  later  than  SeptemI 
domestic  interested  par 
in  §  353.2(k)  (3).  (4).  (5) 
Department's  regulatior 
the  Department's  intent 
antidumping  duty  ordei 

Seven  copies  of  any  s 
should  be  submitted  to 
Secretary  for  Import  Ad 
International  Trade  Adi 
room  B-099,  U.S.  Depat 
Commerce,  Washington 

If  interested  parties  d 
administrative  review  ii 
with  the  Department's  r 
opportunity  to  request  £ 
review  by  September  3C 
domestic  interested  par 
to  the  Department's  inte 


7,  the 

e(the 

m  antidumping 

abric  from  }apan 

irtment  has  not 

tductan 

'  this  order  for 

secutive  annual 

%voke  an 
or  finding  if  the 
includes  that  it 
1  interested 
required  by 
•artment's 
ying  the  public 
lis  antidumping 


>er  30, 1993, 
ies.  as  defined 
and  (6)  of  the 

s,  may  object  to 
to  revoke  this 

ich  objections 
he  Assistant 
Tiinistration, 
linistration, 
tment  of 

DC  20230. 
)  not  request  an 

accordance 
oticeof 
dministrative 
.  1993,  or 
ies  do  not  object 
nt  to  revoke  by 


September  30, 1993,  we  shall  conclude 
that  the  order  is  no  longer  of  interest  to 
interested  parties  and  shall  proceed 
with  the  revocation. 

This  notice  is  in  accordance  with  19 
CFR  353.25(d)(4)(i). 

Dated:  August  30, 1993. 
Josepb  A.  Spetrim, 

Deputy  Assistant  Secretory  for  Compliance. 
jFR  Doc.  93-21733  Filed  9-3-93;  8:45  ami 
BlLUNa  coot  M10-0S-M 

[A-122-006I 

Steel  Jacks  From  Canada;  Intent  To 
Revoke  Antidump«r»g  Finding 

AGENCY:  International  Trade 
Administration/Import  Administration, 
Department  of  Commerce. 
ACTION:  Notice  of  intent  to  revoke 
antidumping  finding. 

SUMMARY:  The  Department  of  Commerce 
is  notif>'ing  the  public  of  its  intent  to 
revoke  the  antidumping  finding  on  steel 
jacks  from  Canada.  Domestic  interested 
parties  who  object  to  this  revocation 
must  submit  their  comments  in  writing 
no  later  than  September  30, 1993. 
EFFECTIVE  DATE:  September  7, 1993. 
FOR  FURTHER  INFORMATtON  CONTACT: 
Maureen  Shields  or  John  Kugeiman, 
Office  of  Antidumping  Compliance, 
International  Trade  Administration, 
U.S.  Department  of  Commerce, 
Washington,  DC  20230.  telephone:  (202) 
482-3601. 

SUPPLEMENTARY  INFORtflATXX: 

Background 

On  September  13,  1966,  the  Treasury 
Department  published  an  antidumping 
finding  on  steel  jacks  from  Canada  (31 
FR  11974).  The  Department  of 
Commerce  (the  Department)  has  not 
received  a  request  to  conduct  an 
administrative  review  of  this  finding  for 
the  most  recent  four  consecutive  annual 
anniversary  months. 

The  Department  may  revoke  an 
antidumping  duty  order  or  finding  if  the 
Secretary-  of  Commence  concludes  that  it 
is  no  longer  of  interest  to  interested 
parties.  Accordingly,  as  required  by 
§  353.25(d)(4)  of  the  Department's 
regulations,  we  are  notifying  the  public 
of  our  intent  to  revoke  this  antidumping 
finding. 

Opportunity  to  Object 

No  later  than  September  30,  1993, 
domestic  interested  parties,  as  defined 
in  §  353.2(k)  (3),  (4),  (5),  and  (6)  of  the 
Department's  regulations,  may  object  to 
the  Department's  intent  to  revoke  this 
antidumping  finding. 
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Seven  copies  of  any  such  objections 
should  be  submitted  to  the  Assistant 
Secretary  for  Import  Administration, 
room  B-099,  U.S.  Department  of 
Commerce,  Washington.  DC  20230. 

If  interested  parties  do  not  request  an 
administrative  review  in  accordance 
with  the  Department's  notice  of 
opportunity  to  request  administrative 
review  by  September  30, 1993,  or 
domestic  interested  parties  do  not  object 
to  the  Department's  intent  to  revoke  by 
September  30. 1993,  we  shall  conclude 
that  the  finding  is  no  longer  of  interest 
to  interested  parties  and  shall  proceed 
with  revocation. 

This  notice  is  in  accordance  with  19 
CFR  353.25(d). 

Dated:  August  30. 1993. 
Joseph  A.  Spetrini. 

Deputy  Assistant  Secretary  for  Compliance. 
IFR  Doc.  93-21732  Filed  9-3-93;  8:45  ami 
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[A-657-807] 

Preliminary  Determination  of  Sales  at 
Less  Than  Fair  Value:  Welded 
Stainless  Steel  Pipe  From  Malaysia 

AGENCY:  Import  Administration, 
International  Trade  Administration, 
Department  of  Commerce. 
EFFECTIVE  DATE:  September  7, 1993. 
FOR  FURTHER  INFORMATION  CONTACT: 
Shawn  Thompson,  Office  of 
Antidumping  Investigations.  Import 
Administration.  U.S.  Department  of 
Commerce.  14th  Street  and  Constitution 
Avenue  NW.,  Washington.  DC  20230; 
telephone  (202)  482-1776. 

Preliminary  Determination 

We  preliminarily  determine  that 
welded  stainless  steel  pipe  from 
Malaysia  is  being,  or  likely  to  be,  sold 
in  the  United  States  at  less  than  fair 
value,  as  provided  in  section  733  of  the 
Tariff  Act  of  1930,  as  amended  (the  Act). 
The  estimated  margins  are  shown  in  the 
"Suspension  of  Liquidation"  section  of 
this  notice. 

Case  History 

Since  the  notice  of  initiation  on 
March  8. 1993  (58  FR  13742.  March  15. 
1993).  the  following  events  have 
occurred. 

On  April  2. 1993.  the  International 
Trade  Commission  (ITC)  issued  an 
affirmative  preliminary  determination. 

On  April  16. 1993,  the  Department 
presented  its  questionnaire  to  Kanzen 
Tetsu  Sdn.  Bhd.  (KT),  the  Malaysian 
producer  who  accounted  for  at  least  60 
percent  of  known  sales  to  the  United 
States  during  the  period  of  investigation 


(POD.  in  accordance  with  19  CFR 
353.42(b). 

KT  submitted  a  response  to  section  A 
of  the  questionnaire  on  May  3. 1993. 
and  a  response  to  sections  B  and  C  of 
the  questionnaire  on  June  3. 1993.  On 
May  18.  June  10.  and  July  9. 1993.  we 
issued  supplemental  questionnaires  to 
KT.  We  received  the  responses  to  these 
questionnaires  on  June  3,  July  1.  and 
July  23, 1993.  respectively. 

On  June  21. 1993.  petitioners 
submitted  a  timely  allegation  that  KT 
had  made  sales  in  the  home  market 
below  the  cost  of  production  (COP).  On 
June  30. 1993.  we  rejected  this 
allegation  because  it  was  not  based  on 
the  cost  data  submitted  by  KT  in  its 
response  to  the  Department's 
questionnaire.  (See  memorandum  from 
Richard  W.  Moreland,  Director,  Office  of 
Antidumping  Investigations,  to  Barbara 
R.  Stafford,  Deputy  Assistant  Secretary 
for  Investigations,  dated  June  30, 1993.) 

On  July  1, 1993,  petitioners  requested 
a  post{>onement  of  the  preliminary 
determination.  We  granted  this  request, 
and  on  July  6, 1993,  we  postponed  the 
preliminary  determination  until  no  later 
than  August  30. 1993. 

On  July  13. 1993.  petitioners 
resubmitted  their  allegation  that  KT 
made  home  market  sales  below  its  COP. 
Petitioners  amended  this  allegation  on 
July  22, 1993.  to  respond  to  specific 
concerns  identified  by  the  Department. 
On  July  28. 1993.  we  initiated  a  COP 
investigation  and  on  July  29, 1993,  we 
issued  a  COP  questionnetire  to  KT. 
Because  the  response  to  this 
questionnaire  is  not  due  until 
September  13. 1993.  we  will  not  receive 
the  information  in  time  to  use  it  for 
purposes  of  the  preUminary 
determination.  However,  we  will 
consider  this  information  for  the  final 
determination. 

On  August  9, 1993.  petitioners  alleged 
that  critical  circumstances  exist  with 
respect  to  imports  of  subject 
merchandise  from  Malaysia. 
Accordingly,  on  August  12, 1993,  we 
requested  that  KT  provide  monthly 
shipment  data  for  the  period  January  1, 
1991.  through  July  31. 1993.  We 
received  this  information  on  August  23. 
1993.  For  further  discussion,  see  the 
"Critical  Circumstances"  section  of  this 
notice. 

Scope  of  Investigation 

The  product  covered  by  this 
investigation  is  welded  austenitic 
stainless  steel  pipe  of  circular  cross 
section  (WSSP).  WSSP  is  produced 
according  to  standards  and 
specificatiohs  set  forth  by  the  American 
Society  for  Testing  and  Materials 
(ASTM).  The  designations  for  this 


product  include,  but  are  not  limited  to. 
ASTM  A-312.  ASTM  A-358.  ASTM  A- 
409,  and  ASTM  A-778.  Welded  pipes 
are  generally  used  as  conduits  to 
transmit  liquids  or  gases.  The  major 
applications  for  WSSP  are:  Digester 
lines;  blow  lines;  pharmaceutical  lines; 
petrochemical  lines;  brewery  process 
and  transport  lines;  general  food 
processing  lines;  automotive  lines;  and 
paper  processing  machines. 

"This  product  is  classified  under  the 
following  Harmonized  Tariff  Schedule 
of  the  United  States  (HTSUS) 
subheadings:  7306.40.1000. 
7306.40.5005.  7306.40.5015. 
7306.40.5045,  7306.40.5060,  and 
7306.40.5075.  These  subheadings  are 
defined  to  encompass  welded  stainless 
steel  tube  as  well  as  WSSP;  however, 
the  only  product  subject  to  this 
investigation  is  WSSP.  Although  the 
HTSUS  subheadings  are  provided  for 
convenience  and  customs  purposes,  our 
written  description  of  the  scope  of  this 
investigation  is  dispositive. 

Period  of  Investigation 

The  POI  is  September  1. 1992, 
through  February  28. 1993. 

Such  or  Similar  Comparisons 

We  have  determined  for  purposes  of 
the  preliminary  determination  that  the 
product  covered  by  this  investigation 
comprises  a  single  category  of  "such  or 
similar"  merchandise.  We  made  similar 
merchandise  comparisons  on  the  basis 
of:  (1)  Specification.  (2)  grade  of  steel, 
(3)  nominal  size.  (4)  hot  or  cold  finish, 
(5)  wall  thickness  schedule,  and  (6)  end 
finish,  as  described  in  Appendix  V  of 
the  questionnaire.  We  made  adjustments 
for  differences  in  the  physical 
characteristics  of  the  merchandise,  in 
accordance  with  section  773(a)(4)(C)  of 
the  Act. 

Fair  Value  Comparisons 

To  determine  whether  sales  of  WSSP 
from  Malaysia  to  the  United  States  were 
made  at  less  than  fair  value,  we 
compared  the  United  States  price  (USP) 
to  the  foreign  market  value  (FMV),  as 
specified  in  the  "United  States  Price" 
and  "Foreign  Market  Value"  sections  of 
this  notice. 

United  States  Price 

We  based  USP  on  purchase  price,  in 
accordance  with  section  772(b)  of  the 
Act.  because  the  subject  merchandise 
was  sold  to  unrelated  purchasers  in  the 
United  States  prior  to  importation  and 
because  exporter's  sales  price 
methodology  was  not  otherwise 
indicated. 

We  calculated  purchase  price  based 
on  packed  F.O.B.  prices  to  unrelated 
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customers.  In  accordance  with  section 
772(d)(2)(A)  of  the  Act.  we  made 
deductions,  where  appropriate,  for 
foreign  inland  freight,  foreign  brokerage 
and  handling,  ocean  freight,  marine 
insurance,  and  contalnehzation 
expenses. 

Foreign  MaAeA  ValiM 

In  order  to  determine  whether  there 
were  sufficient  sales  of  WSSP  in  the 
home  market  to  serve  as  a  viable  basis 
for  calculating  FMV,  we  compared  the 
volume  of  home  market  sales  of  WSSP 
to  the  volume  of  third  country  sales  of 
the  same  product,  in  accordance  with 
section  773(aKlKB)  of  the  Act.  KT  had 
a  viable  home  market  with  respect  to 
sales  of  WSSP  during  the  POL 

For  purposes  of  the  preliminary 
determination,  we  disregarded  home 
market  sales  of  odd-length  merchandise 
because  we  determined  that  these  sales 
were  made  outside  the  ordinary  course 
of  trade.  In  accordance  with  19  CFR 
353.58.  we  compared  U.S.  sales  to  home 
market  sales  made  at  the  same  level  of 
trade,  where  possible. 

We  calculated  FMV  based  on  packed 
F.O.B.  prices  charged  to  unrelated 
customers  in  the  home  market  We 
made  deductions,  where  appropriate, 
for  discounts  and  rebates.  We  also  made 
deductions,  where  appropriate,  for 
inland  freight.  We  deducted  home 
market  packing  costs  and  added  U.S. 
packing  costs,  in  accordance  with 
section  773(a)(1)  of  the  Act. 

Pursuant  to  19  CFR  353.56(aH2),  we 
made  circiunstance-of-sale  adjustments, 
where  appropriate,  for  differences  in 
credit  expenses  and  bank  charges. 
Regarding  credit  expenses,  KT 
calculated  both  home  market  and  U.S. 
credit  expenses  using  its  average  short- 
term  interest  rate  during  the  POI, 
without  regard  to  the  currency  of  the 
borrowings  on  which  the  rale  was 
based.  We  recalculated  home  niarket 
,  credit  expenses  using  the  consolidated 
short-term  interest  rate  of  KT  and  its 
parent  company,  which  was  based  upon 
these  companies'  borrowings 
denominated  in  Malaysian  ringgits.  In 
addition,  KT  failed  to  deduct  discounts 
from  the  gross  unit  price  in  its  home 
market  credit  calculation;  we  made  the 
appropriate  deductions  in  our 
recalculation. 

Regarding  U.S.  credit  expenses,  we 
recalculated  these  expenses  using  KTs 
reported  short-term  interest  rate  based 
on  its  U.S.  dollar-denominated 
borrowings.  Moreover,  respondent 
calculated  U.S.  credit  expenses  using 
the  period  between  shipment  from  the 
Mala3^an  port  and  payment  by  the  U.S. 
customer.  However,  the  Departmeat's 
practice  is  to  calculate  credit  expenses 


using  the  period  between  shipment  of 
the  merchandise  from  t  ne  factory  and 
payment.  Because  KT  f  liled  to  report 
the  appropriate  credit  period,  we  used 
best  information  availa9ie  (BLA)  to 
determine  it.  As  BIA,  we  computed  the 
period  between  th«  ear  ier  of  the  date  of 
invoicing  to  the  custoOiCr  or  shipment 
from  the  p<Ht  and  payment.  We  used 
this  revised  period  In  our  recalculation. 

Currency  Conversion 

Because  certifiec  exchange  rates  from 
the  Federal  Reser\'e  were  unavailable, 
we  made  currency  conversions  based  on 
the  official  monthly  exchange  rates  in 
effect  on  the  dates  of  the  U.S.  sales  as 
certified  by  the  Intemetiooal  Monetary 
Fund. 

Verification 

As  provided  in  section  77fifb)  of  the 
Act,  we  will  verify  the  information  used 
in  making  our  final  determination. 

Critical  CircumsttUKes 

Petitioners  allege  th^  "criticaJ 
circumstances"  exist  with  respect  to 
imports  of  WSSP  from  Malaysia.  Section 
733(e)(1)  of  the  Act  prcrvides  that  critical 
circumstances  exis'  if  we  determine  that 
there  is  a  reasonable  basis  to  believe  or 
suspect  that: 

(ANi)  There  is  a  history  of  dumping  in 
the  United  States  or  elsewhere  of  the 
class  or  kind  of  merxdiandise  which  is 
the  subject  of  the  irvestigation,  or 

(ii)  The  person  by  w  hom,  or  for  whose 
account,  the  mercliandise  was  imported 
knew  or  should  have  known  that  the 
exporter  was  selling  the  merchandise 
which  is  the  subject  of  the  investigation 
at  less  than  its  fair  value,  and 

(B)  There  have  beer  massive  imports 
of  the  class  or  kind  of  merchandise 
which  is  the  subject  cf  the  investigation 
over  a  relatively  shori  period. 

In  determining  history  of  dumping, 
we  normally  consider  whether  there 
have  been  antidumpi-tg  orders  in  the 
United  States  or  othe-  countries  on 
imports  of  subject  merchandise  from 
Malaysia.  In  this  inv€  stigation, 
petitioners  have  argued  that  the 
existence  of  U.S.  art!  dumping  orders  on 
WSSP  from  Taiwan  ind  Korea  is 
sufficient  for  the  Def  artment  to  find  a 
history  of  dumping  h  ere.  However,  the 
Department's  practica  in  this  area  is  to 
consider  only  orders  on  subject 
merchandise  from  tha  country  under 
investigation  sufficic  nt  to  find  a  history 
of  dumping.  Conseqi.ently,  because 
there  have  been  no  a  itidumpirkg  orders 
on  WSSP  from  Mala;  sia,  we  find  no 
history  of  dumping. 

In  determining  im  jorter  knowledge  of 
dumping,  we  norma  ly  consider  margins 
of  25  percent  or  mori  sufficient  to 


impute  knowledge  of  dumping  under 
section  733(e)(lMA)of  the  Act  when 
USP  is  based  on  purchase  price. 
Because  the  preliminarily-de1ermir>ed 
dumping  margin  for  KT  and  all  other 
exporters  is  less  than  25  percent,  we 
cannot  impute  knowledge  under  section 
733{e)(l)(A)(ii)oftbeAct 

Since  the  criteria  necessary  to  find  the 
existence  of  critical  circumstances 
imder  section  733(e)(1)(A)  are  not 
present,  we  do  not  need  to  determine 
whether  imports  of  subject  merchandise 
have  been  massive  over  a  relatively 
short  period,  in  accordance  with  sectiion 
733(e)(l)lB)oftheAct. 

Therefore,  in  accordance  with  section 
733(e)tl)  of  the  Act,  we  preUminarily 
determine  that  critical  circumstances  do 
not  exist  with  respect  to  imports  of 
subject  merchandise  from  Malaysia. 

Suspension  of  Liquidation 

In  accordance  with  section  733(d)(1) 
of  the  Act,  we  are  directing  the  Customs 
Service  to  suspend  liquidation  of  all 
entries  of  WSSP  from  Malaysia  that  are 
entered,  or  withdrawn  from  warehouse, 
for  consumption  on  or  after  the  date  of 
publication  of  this  notice  in  the  Federal 
Register.  The  Customs  Service  shall 
require  a  cash  deposit  or  the  posting  of 
a  bond  equal  to  the  estimated 
preliminary  dumping  margins,  as  shown 
below.  The  suspension  of  liquidation 
will  remain  in  effect  until  further  notice. 
The  weighted-average  dumping  margins 
are  as  follows: 


Manufacturef/producer/exporter 

WeigWed- 
average 

margin  per- 
centage 

Kanzen  Tetsu  Sdn.  Bhct „. 

All  ntners                       

6.60 
6.60 

rrC  Notification 

In  a..cordanr.e  with  section  733(f)  of 
the  Act.  we  have  notified  the  ITC  of  our 
determination.  If  our  final 
determination  is  affirmative,  the  ITC 
will  determine  whether  these  imports 
are  materially  injuring,  or  threaten 
material  injury  to,  the  U.S.  industry 
before  the  later  of  120  days  after  the  date 
of  this  preliminary  determination  or  45 
days  after  our  final  determination. 

Public  Coraineiit 

In  accordance  with  19  CFR  353.38, 
case  briefs  or  other  written  comments 
with  at  least  ten  copies  must  be 
submitted  to  the  Assistant  Secretary  for 
Im.port  Administration  no  later  than 
October  4, 1993,  and  rebuttal  briefs  no 
later  than  October  12, 1993.  In 
accordance  with  19  CFR  353.38(b),  we 
will  hold  a  public  hearing,  if  requested 
by  an  interested  party,  to  give  interested 
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parties  an  opportunity  to  comment  on 
arguments  raised  in  case  or  rebuttal 
briefs.  Tentatively,  the  hearing  will  be 
held  on  October  14. 1993.  at  10  a.m.  at 
the  U.S.  Department  of  Commerce,  room 
3708. 14th  Street  and  Constitution 
Avenue  NW..  Washington.  DC  20230. 
Parlies  should  confirm  by  telephone  the 
time.  date,  and  place  of  the  hearing  48 
hours  before  the  scheduled  time. 

Interested  parties  who  wish  to  request 
a  hearing  must  submit  a  written  request 
to  the  Assistant  Secretary  for  Import 
Administration.  U.S.  Department  of 
Commerce,  room  B-099,  within  ten 
days  of  the  publication  of  this  notice  in 
the  Federal  Register.  Requests  should 
contain:  (1)  The  party's  name,  address, 
and  telephone  number;  (2)  the  number 
of  participants;  and  (3)  a  list  of  the 
issues  to  be  discussed.  In  addition,  an 
executive  summary  of  no  more  than  two 
pages  on  the  major  issues  to  be 
addressed  should  be  submitted  with  the 
case  briefs.  Briefs  should  contain  a  table 
of  authorities.  Citations  to  the 
Department's  determinations  and  court 
decisions  should  include  the  page 
number  where  the  cited  information 
appears.  In  preparing  the  briefs,  please 
begin  each  issue  on  a  separate  page.  In 
accordance  with  19  CFR  353.38(b).  oral 
presentations  will  be  limited  to  issues 
raised  in  the  briefs. 

This  determination  is  published 
pursuant  to  section  733(0  of  the  Act  (19 
U.S.C.  1673b(f))  and  19  CFR 
353.15(a)(4). 

Dated:  August  30. 1993. 
Joseph  A.  Sp«trini, 
Acting  Assistant  Secretary  for  Import 
Administration. 
|FR  Doc.  93-21739  Filed  9-3-93:  8:45  am) 
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[C-65»-802] 

Antifriction  Bearings  (Ottier  Than 
Tapered  Roller  Bearings)  and  Parts 
Thereof  From  Singapore;  Final  Results 
of  Countervailing  Duty  Administrative 
Reviews 

AGENCY:  International  Trade 
Administration/Import  Administration, 
Department  of  Commerce. 
ACTION:  Notice  of  final  resuhs  of 
countervailing  duty  administrative 
reviews. 

SUMMARY:  On  lune  16, 1993,  the 
Department  of  Commerce  published  the 
preliminary  results  of  its  administrative 
reviews  of  the  countervailing  duty 
orders  on  antifriction  bearings  (other 
than  tapered  roller  bearings)  and  parts 
thereof  from  Singapore  for  the  period 
January  1, 1991  through  December  31, 


1991  (58  FR  33251).  We  have  now 
completed  those  reviews  and  determine 
the  total  bounty  or  grant  to  be  as 
follows:  9.11  percent  ad  valorem  for 
Sundstrand  Pacific  (Pte.)  Ltd. 
(Sundstrand);  zero  for  the  Minebea 
companies  (Pelmec  Industries  (Pte.) 
Ltd.,  NMB  Singapore  Ltd.  and  Minebea 
Co.,  Ltd.  Singapore  Branch);  and  2.01 
percent  ad  valorem  for  all  other 
companies  for  the  period  January  1, 
1991  through  December  31, 1991. 
EFFECTIVE  DATE:  September  7,  1993. 
FOR  FURTHER  INFORMATION  CONTACT: 
Anna  T.  Milone,  Stephanie  Moore,  or 
Maria  MacKay,  Office  of  Countervailing 
Compliance,  International  Trade 
Administration.  U.S.  Department  of 
Commerce,  Washington,  DC.  20230; 
telephone:  (202)  482-4406. 

SUPPt.EMENTARY  INFORMATION: 

Background 

On  June  16, 1993,  the  Department  of 
Commerce  (the  Department)  published 
in  the  Federal  Register  (58  FR  33251) 
the  preliminary  results  of  its 
administrative  reviews  of  the 
countervailing  duty  orders  on 
antifriction  bearings  (other  than  tapered 
roller  bearings)  and  parts  thereof  from 
Singapore  (54  FR  19125;  May  3,  1989). 
The  Department  has  now  completed 
these  reviews  in  accordance  with 
section  751  of  the  Tariff  Act  of  1930,  as 
amended  (the  Act). 

Scope  of  Reviews 

Imports  covered  by  these  reviews  are 
shipments  of  antifriction  bearings  (other 
than  tapered  roller  bearings)  and  parts 
thereof.  The  subject  merchandise  covers 
five  separate  classes  or  kinds  of 
merchandise  and  is  described  in  detail 
in  Appendix  A  to  this  notice.  The 
Harmonized  Tariff  Schedule  item 
numbers  listed  in  Appendix  A  are 
provided  for  convenience  and  Customs 
purposes.  The  written  descriptions 
remain  dispositive. 

The  reviews  cover  the  period  January 
1, 1991  through  December  31, 1991.  four 
companies,  and  twelve  programs.  The 
Minebea  group  of  companies,  comprised 
of  three  related  companies,  Pelmec 
Industries  (Pte.)  Ltd.,  NMB  Singapore 
Ltd.  and  Minebea  Co.,  Ltd.  Singapore 
Branch,  responded  to  the  Department's 
questionnaire.  Sundstrand.  a  known 
exporter  of  the  subject  merchandise  to 
the  United  States,  did  not  respond  to  the 
questionnaire. 

Analysis  of  Comments 

We  gave  interested  parties  an 
opportunity  to  comment  on  the 
preliminary  results.  We  received  no 
comments. 


Final  Results  of  Review 

As  a  result  of  our  reviews,  we 
determine  the  total  bounty  or  grant  to  be 
as  follows:  9.11  percent  ad  valorem  for 
Sundstrand;  zero  for  the  Minebea 
companies:  and  2.01  percent  ad  valorem 
for  all  other  companies  for  the  period 
January  1. 1991,  through  December  31. 
1991. 

In  this  review  the  Government  of 
Singapore  and  the  responding 
companies  did  not  report  the  relevant 
export  data  on  a  class  or  kind  basis. 
Therefore,  as  in  previous  reviews,  the 
rate  determination  applies  to  all  classes 
or  kinds  listed  in  Appendix  A. 

The  Department  will  instruct  the 
Customs  Service  to  assess 
countervailing  duties  as  follows  for 
subject  merchandise  exported  on  or 
after  January  1, 1991.  and  on  or  before 
December  31. 1991:9.11  percent  of  the 
f.o.b.  invoice  price  on  shipments  from 
Sundstrand;  zero  on  shipments  from  the 
Minebea  companies;  and  2.01  percent  of 
the  f.o.b.  invoice  price  on  shipments 
from  all  other  companies. 

Further,  the  Department  will  also 
instruct  the  Customs  Service  to  collect 
a  cash  deposit  of  estimated 
countervailing  duties,  as  provided  by 
section  751(a)(1)  of  the  Act,  as  follows: 
9.11  percent  of  the  f.o.b.  invoice  price 
on  shipments  from  Sundstrand;  zero  on 
shipments  from  the  Minebea  companies; 
and  2.01  percent  of  the  f.o.b.  invoice 
price  on  shipments  from  all  other 
companies  from  Singapore  entered,  or 
withdrawn  from  warehouse,  for 
consumption  on  or  after  the  date  of 
publication  of  the  final  results  of  this 
administrative  review. 

These  administrative  reviews  and  this 
notice  are  in  accordance  with  section 
751(a)(1)  of  the  Act  (19  U.S.C. 
1675(a)(1))  and  19  CFR  355.22. 

Dated:  August  27, 1993. 

Joseph  A.  Spetrini, 

Acting  Assistant  Secretary  for  Import 
Administration. 

Appendix  A 

Scope  of  The  Reviews 

The  products  covered  by  these 
reviews,  antifriction  bearings  (other 
than  tapered  roller  bearings),  mounted 
or  unmounted,  and  parts  thereof, 
constitute  the  following  separate 
"classes  or  kinds"  of  merchandise  as 
outlined  below. 

(1)  Ball  Bearings,  Mounted  or 
Unmounted,  and  Parts  Thereof:  These 
products  include  all  antifriction 
bearings  which  employ  balls  as  the 
rolling  element.  Such  merchandise  is 
classifiable  under  the  following 
Harmonized  Tariff  Schedule  (HTS)  item 
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numbers:  8482.10.10.  8482.10.50. 
8482.80.00.  8482.91.00.  8482.99.10. 
8482.99.70.  8483.20.40.  8483.20.80, 
8483.30.40,  8483.30.80,  8483.90.20, 
8483.90.30.  8483.90.70.  8708.50.50. 
8708.60.50,  and  8708.99.50. 

(2)  Spherical  Roller  Bearings. 
Mounted  or  Unmounted,  and  Parts 
Thereof:  These  products  include  all 
antifriction  bearings  which  employ 
spherical  rollers  as  the  rolling  element. 
Such  merchandise  is  classiHable  under 
the  following  HTS  item  numbers: 
8482.30.00.  8482.80.00,  8482.91.00, 
8482.99.50,  8482.99.70,  8483.20.40, 
8483.20.80.  8483.30.40.  8483.30.80. 
8483.90.20,  8483.90.30,  8483.90.70, 
8708.50.50,  8708.60.50,  and  8708.99.50. 

(3)  Cylindrical  Roller  Bearings, 
Mounted  or  Unmounted,  and  Parts 
Thereof:  These  products  include  all 
antifriction  bearings  which  employ 
cylindrical  rollers  as  the  rolling 
element.  Such  merchandise  is 
classifiable  under  the  following  HTS 
item  numbers:  8482.50.00,  8482.80.00, 
8482.91.00,  8482.99.70,  8483.20.40, 
8483.20.80,  8483.30.40,  8483.30.80, 
8483.90.20,  8483.90.30,  8483.90.70, 
8708.50.50,  8708.60.50,  and  8708.99.50. 

(4)  Needle  Roller  Bearings,  Mounted 
or  Unmounted,  and  Parts  Thereof:  These 
products  include  all  antifriction 
bearings  which  employ  needle  rollers  as 
the  rolling  element.  Such  merchandise 
is  classifiable  under  the  following  HTS 
item  numbers:  8482.40.00,  8482.80.00, 
8482.91.00,  8482.99.70,  8483.20.40, 
8483.20.80,  8483.30.40,  8483.30.80, 
8483.90.20,  8483.90.30,  8483.90.70, 
8708.50.50,  8708.60.50,  and  8708.99.50. 

(5)  Spherical  Plain  Bearings,  Mounted 
or  Unmounted,  and  Parts  Thereof:  These 
products  include  all  spherical  plain 
bearings  which  do  not  employ  rolling 
elements  and  include  spherical  plain 
rod  ends.  Such  merchandise  is 
classifiable  under  the  following  HTS 
item  numbers:  8483.30.40,  8483.30.80, 
8483.90.20,  8483.90.30,  8485.90.00,  and 
8708.99.50. 

These  reviews  cover  all  of  the  subject 
bearings  and  parts  thereof  outlined 
above  with  certain  limitations.  With 
regard  to  finished  parts  (inner  race, 
outer  race.  cage,  rollers,  balls,  seals, 
shields,  etc.).  all  such  parts  are  included 
in  the  scope  of  this  review.  For 
unfinished  parts  (inner  race,  outer  race, 
rollers,  balls,  etc.),  such  parts  are 
included  if  (1)  they  have  been  heat 
treated,  or  (2)  heat  treatment  is  not 
required  to  be  performed  on  the  part. 
Thus,  the  only  unfinished  parts  that  are 
not  covered  by  this  review  are  those 


where  the  part  will  be  subject  to  heat 
treatment  importation. 

|FR  Doc.  93-21737  Filed  9-3-93,  8:45  ami 
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[0-122-404] 

Live  Swine  From  Canr<da;  Amended 
Final  Results  of  Col  n  ervailing  Duty 
Administrative  Reviev^ 

AGENCY:  International  "rade 
Administration/Import  Administration, 
Department  of  Commerce. 
ACTION:  Amended  final  results  of 
countervailing  duty  administrative 
review. 

SUMMARY:  On  June  25,  1993,  in 
accordance  with  the  U  S.-Canada  Free 
Trade  Agreement  Bi.na  ional  Panel's 
June  11, 1993  remand,  the  Department 
of  Commerce  (the  Department) 
submitted  its  final  resi  Its  of 
redetermination  to  tie  Panel  for  the  fifth 
administrative  review  covering  the 
period  April  1, 1989  through  March  31, 
1990.  The  Panel  affmied  this 
redetermination  on  July  16, 1993. 
Pursuant  to  this  conclusive  decision,  we 
are  therefore  amending,  for  purposes  of 
this  review,  the  countervailing  duty  rate 
on  live  swine  h'om  Car.ada  for  the  above 
period. 

EFFECTIVE  DATE:  Septenber  7,  1993. 
FOR  FURTHER  INFORMATION  CONTACT: 
Dana  Mermelstein  or  Stephanie  Moore, 
Office  of  Countervailing  Compliance, 
International  Trade  Administration, 
U.S.  Department  of  Commerce, 
Washington.  DC  20230  telephone:  (202) 
482-2786. 

SUPP1.EMENTARY  INFORMATION: 

Background 

On  October  7. 1991  (56  FR  50560).  the 
Department  published  the  final  results 
of  its  fifth  administrative  review  of  the 
countervailing  duty  order  on  live  swine 
from  Canada  covering  the  period  April 
1. 1989  through  Ma.-ch  31.  1990.  These 
results  were  challenged  by  the 
Government  of  Canada  and  other 
Canadian  parties  befon?  a  Binational 
Panel  pursuant  to  Article  1904  of  the 
U.S.-Canada  Free  Trade  Agreement 
(FTA)  and  19  U.S.C.  1516(g)  (1988).  The 
Panel  issued  its  decision  on  August  26, 
1992,  and  therein  remanded  certain 
issues  to  the  Department  for 
reconsideration.  Live  Swine  from 
Canada,  USA-91-1 904-04  (August  26, 
1992). 

Pursuant  to  this  remand  order,  on 
October  30, 1992,  the  Department 
submitted  to  the  Panel  its  final  resuhs 
of  redetermination.  In  its 
redetermination,  the  Department  did  the 


following:  Recalculated  the  benefits 
attributable  to  the  Alberta  Crow  Benefit 
Offset  Program;  provided  further 
argument  in  supfKJrt  of  its 
determination  that  the  National 
Tripartite  Stabilization  Scheme  for  Hogs 
(Tripartite)  and  Quebec's  Farm  Income 
Stabilization  Insurance  program  (FISI) 
were  de/acto  specific  in  accordance 
with  19  U.S.C.  1677(5);  provided 
additional  explanation  of  why  there  was 
insufficient  evidence  on  the  record  to 
calculate  a  separate  rate  for  weanling 
pigs.  The  Government  of  Canada  and 
other  Canadian  parties  challenged  the 
Department's  basis  for  its  specificity 
determination  on  remand  as  well  as  the 
Department's  assertion  that  there  was 
insufficient  record  evidence  to  calculate 
a  separate  rate  for  weanling  pigs. 

On  June  11, 1993,  the  Panel  affirmed 
the  Department's  redetermination  on  all 
but  one  point,  on  which  it  held  that  the 
Department  was  to  remove  FISI  benefits 
from  the  duty  calculation  for  the  review 
period.  Live  Swine  from  Canada,  USA- 
91-1904-04  (June  11, 1993).  The 
Department  complied  with  the  Panel's 
instructions  on  June  25,\l993,  and  on 
July  11,  1993,  the  Panel  ivsued  an  order 
affirming  the  second  redetermination  on 
remand. 

Based  upon  the  Panel's  order 
affirming  the  redetermination  on 
remand,  for  purposes  of  this  review 
only,  the  Department  has  removed  the 
FISI  benefits  paid  to  producers  of  live 
swine  in  Quebec  from  the  calculation  of 
the  Subsidy  rate. 

The  subsidy  rates  which  follow  are 
those  determined  by  the  Department  in 
its  June  25,  1993  second 
redetermination.  They  are:  CAN$0.0045 
per  pound  for  slaughter  sows  and  boars, 
and  CAN$0.0927  per  pound  for  ail!  other 
live  swine. 

Amended  Final  Results  of  Review 

The  Department  will  instruct  the 
Customs  Service  to  assess 
countervailing  duties  of  CAN$0.0045 
per  pound  for  slaughter  sows  and  boars, 
and  CANS0.0927  per  pound  for  all  other 
live  swine  exported  on  or  after  April  1, 
1989  and  on  or  before  March  31,  1990. 

The  Def)artment  will  also  instruct  the 
Customs  Service  to  collect  a  cash 
deposit  of  estimated  countervailing 
duties  of  CAN$0.0045  per  fKJund  for 
slaughter  sows  and  boars,  and 
CAN$0.0927  per  pound  for  all  other  live 
swine  exported  on  or  after  the  date  of 
this  notice.  These  rates  were  established 
in  these  amended  final  results,  and  will 
remain  in  effect  until  the  next 
publication  of  a  notice  of  final  results  of 
administrative  review. 

This  notice  of  amended  final  results  is 
published  in  accordance  with  19  U.S.C. 
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1675(aXl).  19  U^.C  1516a(gM5MB).  19 
CFR  355.22  (1992)  and  19  CFR  356.8(e). 

Dated:  August  27. 1993. 
Joseph  A.  Spetrini, 
Acting  Assistant  Secretary  fcx^ Import 
Administration. 
IFR  Doc.  93-21738  Filed  9-3-93;  8;4S  ami 

BiLUNQ  COM  »««-06-P 

Scope  Rulings 

AGENCY:  International  Trade 
Administration/Import  Administration, 
Department  of  Commerce. 
ACTION:  Notice  of  scope  rulings  and 
anticircumvention  inquiries. 

SirMMARY:  The  Department  of  Commerce 
(Department)  hereby  publishes  a  list  of 
scope  rulings  and  anticircumvention 
inquiries  completed  between  April  1. 
and  June  30, 1993.  In  conjunction  with 
this  list,  the  Department  is  also 
publishing  a  list  of  pending  requests  for 
scope  clarifications  and 
anticircumvention  inquiries.  The 
Department  intends  to  publish  future 
lists  within  30  days  of  the  end  of  each 
quarter. 

EFFiCnvE  DATE:  September  7.  1993. 
FOR  FURTHER  INFORMATION  CONTACT: 
Wendy  Frankel  or  Sandra  Yacura.  Office 
of  Antidumping  Compliance,  Import 
Administration,  International  Trade 
Administration,  U.S.  Department  of 
Commerce,  14th  Street  and  Constitution 
Avenue  NW.,  Washington,  DC  20230: 
telephone  (202)  482-0989. 
BACKGROUNO:  Sections  353.29(d)(8)  and 
355.29(d)(8)  of  the  C/jmmerce 
Department's  regulations  (19  CFR 
353.29(d)(8)  and  355.29(d)(8)  (1993)) 
provide  that  on  a  quarterly  basis  the 
Secretary  will  publish  in  the  Federal 
Register  a  list  of  scope  rulings 
completed  within  the  last  three  montlis. 

This  notice  lists  scope  rulings  and 
anticircumvention  inquiries  completed 
between  April  1,  and  June  30, 1993,  and 
pending  scope  clarification  and 
anticircumvention  inquiry  requests.  The 
Department  intends  to  publish  in 
October  1993  a  notice  of  scope  rulings 
and  anticircumvention  inquiries 
completed  between  July  1, 1993.  and 
September  30. 1993.  as  well  as  pending 
scope  clarification  and 
anticircumvention  inquiry  requests. 

The  following  lists  provide  the 
country,  case  reference  number. 
requesteKs).  and  a  brief  description  of 
either  the  ruling  or  product  subject  to 
the  request. 

Scope  Rulings  Completed  Dctweea 
April  1, 1983  and  )itnc  30, 1993 

Country:  United  Kingdom 


A-412-801:  Antifriction  Bearings,  and 
Parts  Thereof 
Sinclair  International — ^The  SAR 
series  of  ball  bearings  are  outside 
the  scope  of  the  order — 05/17/93 

Country:  Federal  Republic  of  Germany 

A-428-801:  Antifriction  Bearings 
INA  Walzlager  Schaeffler  KG  and  INA 
Bearing  Company.  Inc. — Certain 
series  of  bearings.  Series  NRB.  K. 
RNA49.  HK  and  AXK.  are  within 
the  scope  of  the  order— 05/21/93 

Country:  Peiople's  Republic  of  China 

A-570-504:  Petroleum  Wax  Candles 
Trade  Advisory  Group — Terra-cotta 
candle  with  engraved  symbols  is 
within  the  scope  of  the  order — 04/ 
09/93 
San  Francisco  Candle  Company — 
Certain  ball,  oval  and  mushroom- 
shaped  candle  models  are  outside 
the  scope  of  the  order— 6/10/93 
Qarrett-Hewitt.  International — 
"Giorgio"  model  candle  is  within 
the  scope  of  the  order — 04/09/93 
Primark  International — Two  candle 
tin  models  with  Santa  Claus  designs 
are  outside  the  scope;  two  candle 
tin  models  with  floral  designs  are 
within  the  scope  of  the  order — 06/ 
10/93 

Country:  Japan 

A-588-405;  Cellular  Mobile  Telephones 
and  Subassemblies 
Sanyo  North  America  Corporation — 
Certain  hand-held  portable  cellular 
telephones,  models  CMP350  and 
ANTEL  brand  model  STR2000.  and 
the  hands- free  cradle  for  use 
thereof,  are  outside  the  scope  of  the 
order— 05/17/93 
Mitsubushi  Electric  Corporation — 
Certain  hand-held  portable  cellular 
telephones,  models  MT896FOR6A 
and  MT892FOR6A,  are  outside  the 
scope  of  the  order— 04/19/93 
MitsuDushi  Electric  Corporation. 
Mitsubushi  Electronics 
Incorporated,  Mitsubushi  Consumer 
Electronic  America.  Inc. — Certain 
hand-held  portable  cellular 
telephones,  models  MT1116FOR6A 
and  MT1112FOR6A  are  outside  the 
scope  of  the  order— 06/10/93 
NEC  America,  Inc.— P110/P120/ 
TalkTime  180  Series  of  hand-held 
portable  cellular  telephones, 
models  MP5A1B1-1A,  MP5A1B2- 
lA.  MP5A1B3-1A.  and  MP5A1B4- 
lA.  are  outside  the  scope  of  the 
order— 06/02/93 

A-588-804:  Antifriction  Bearings 
Nippon  Pillow  Block  Sales  Co..  Ltd. — 
All  eccentric  locking  collars  are 
outside  the  scope  of  the  order — 05/ 
08/93 

A-588-807:  Industrial  Belts  and 
Components 
Tower  Group  International,  Inc.  and 


Epson  America.  Inc. — Closed  loop 
synthetic  timing  belt  used  in  the 
Epson  LX-800  desktop  personal 
computer  printer  is  within  the 
scope  of  the  order— 04/09/93 
A-588-817:  Flat  Panel  Displays 

Honeywell.  Inc.— The  FPD  used  in  the 
"B-777  Display  Unit"" is  outside  the 
scope  of  the  order — 05/17/93 

Rockwell  International  Corporation. 
Collins  Air  Transport  Division — 
Certain  FPDs  used  in  avionics 
products,  models  "AD"  and  "DD." 
are  outside  the  scope  of  the  order — 
06/10/93 

Anticircumvention  Rnlings  Completed 
Between  April  1. 1993  and  June  30, 
1993 

Country:  Canada 

A-1 22-601:  Brass  Sheet  and  Strip 
Hussey  Copper  Ltd..  The  Miller 
Company,  Olin  Corp.  (Brass  Group). 
Outokumpu  American  Brass, 
Revere  Copper  Products,  the 
International  Association  of 
Machinists  &  Aerospace  Workers, 
the  International  Union,  Allied 
Industrial  Workers  of  America 
(/U=T-aO).  the  Mechanics 
Educational  Society  of  America 
(Local  56),  and  the  United 
St  eel  workers  of  America  (AFL-QO/ 
CLC) — Anticircumvention  inquiry 
to  determine  whether  a  producer  of 
brass  in  Canada  and  a  U.S.  imf>orter 
of  brass  are  circumventing  the 
antidumping  order  by  importing 
Canadian  brass  plate,  a  product  not 
included  within  the  antidumping 
duty  order,  into  the  United  States 
where  it  is  rolled  down  slightly  into 
brass  sheet  and  strip — Affirmative 
ruling— 06/11/93 

Country:  Italy 

A-4  75-703:  Granular 

Polytetrafluoroethylone  (PTFE) 
Resin 
E.I.  DuPont  de  Nemours  &  Company. 
Inc. — Anticircumvention  inquiry  to 
determine  whether  imports  of 
granular  PTFE  raw  polymer  are 
circumventing  the  order — 
Affirmative  ruling— 04/20/93 

Scope  Inquiries  Terminated  Between 
April  1, 1993  and  June  30, 1993 

Country:  Japan 

A-588-405:  Cellular  Mobile  Telephones 
and  Subassemblies 
Matsushita  Communication  Industrial 
Co.  of  America  (Matsushita) — Parts 
imported  for  use  in  all  Matsushita 
portable  cellular  telephones — 
Request  withdrawn— 06/01/93 

A-588-817:  Flat  Panel  Displays 
Tektronix.  Inc. — Plasma-address 
liquid  crystal  display  FPD — 
Revocation  of  order— 06/21/93 
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Envisio  Inc. — Active  matrix  FPD  in 
the  "Color  Frame"  display  unit — 
Revocation  of  order— 06/21/93 

Hewlett-Packard — Active  matrix  FPD 
used  in  the  "Manta"  monitor — 
Revocation  of  order— 06/21/93 

AnticimunvenUon  Inquiries 
Tenninated  Between  April  1, 1993  and 
June  30, 1993 

None 

Pending  Scope  Qarification  Requests  as 
of  June  30, 1993 

Country:  Mexico 

A-201-805:  Circular  Welded  Non-Alloy 
Steel  Pipe 
Allied  Tube  &  Conduit  Corp.. 
American  Tube  Co..  Century  Tube 
Corp..  CSI  Tubular  Productions, 
Inc.,  Laclede  Steel  Co.,  LTV  Tubular 
Productions  Co.,  Savvhill  Tubular 
Division,  Sharon  Tube  Co.,  Tex- 
Tube  Division,  Western  Tube  & 
Conduit  Corp.,  Wheatland  Tube 
Co. — Clarification  to  determine 
whether  pipe  produced  to  API  5L 
line  pipe  specifications  or  to  both 
ASTM  A-53  standard  pipe 
specification  and  the  API  5L  line 
pipe  specification  (dual  certified 
pipe),  when  intended  for  use  as 
standard  pipe  or  when  actually 
used  as  standard  pipe,  is  within  the 
scope  of  the  order 

Country:  Brazil 

A-351-609:  Circular  Welded  Non-Alloy 
Steel  Pipe 
Allied  Tube  &  Conduit  Corp.. 
American  Tube  Co.,  Century  Tube 
Corp.,  CSI  Tubular  Productions, 
Inc.,  Laclede  Steel  Co.,  LTV  Tubular 
Productions  Co.,  Sawhill  Tubular 
Division,  Sharon  Tube  Co.,  Tex- 
Tube  Division,  Western  Tube  & 
Conduit  Corp.,  Wheatland  Tube 
Co. — Clarification  to  determine 
whether  pipe  produced  to  API  5L 
line  pipe  si>ecifications  or  to  both 
ASTM  A-53  standard  pipe 
specification  and  the  API  5L  line 
pipe  specification  (dual  certified 
pipe),  when  intended  for  use  as 
standard  pipe  or  when  actually 
used  as  standard  pipe,  is  within  the 
scope  of  the  order 

Country:  People's  Republic  of  China 

A-570-501:  Paint  Brushes 
Stanley  Works — Clarification  to 
determine  whether  paint  brushes 
with  a  blend  of  60%  synthetic  and 
40%  natural  fibers  are  within  the 
scope  of  the  order 

A-570-504:  Petroleum  Wax  Candles 
Hallmark  Cards  Inc. — Clarification  to 
determine  whether  certain  wedding 
and  party  candles,  models 
WCD3013.  WCD3093,  WCD4000. 
and  149PCL9345,  are  within  the 


scope  of  the  order. 
Cherrydale  Fanrs  Confections — 
Clarification  to  determine  if  two 
Currier  &  Ives  holiday  candles  are 
within  the  scope  o:  the  order 
A-570-803:  Heavy  Forjjed  Hand  Tools 
Forrest  Tool  Company — Clarification 
to  determine  whetl  er  the  MAX 
Multipurpose  Tool  is  within  the 
scope  of  the  orders 
Country:  Korea 

A-580-809  Circular  Welded  Non-Alloy 
Steel  Pipe 
Allied  Tube  &  Condu.t  Corp., 
American  Tube  Co  ,  Century  Tube 
Corp.,  CSI  Tubular  Productions, 
Inc.,  Laclede  Steel  :k).,  LTV  Tubular 
Productions  Co.,  Sj  whill  Tubular 
Division,  Sharon  T  ibe  Co.,  Tex- 
Tube  Division,  Western  Tube  & 
Conduit  Corp.,  Wheatland  Tube 
Co. — Clarification  to  determine 
whether  pipe  prodi  ced  to  API  5L 
line  pipe  specificat  ons  or  to  both 
ASTM  A-53  standcrd  pipe 
specification  and  the  API  5L  line 
pipe  specification  (dual  certified 
pipe),  when  intended  for  use  as 
standard  pipe  or  when  actually 
used  as  standard  pioe,  is  within  the 
scope  of  the  order 
Country:  Japan 
A-588-014:  Tuners 
Alpine  Electronics — Clarification  to 
determine  whether  certain  car 
radio/stereo  and/or  replacement 
P&tXs,  comprised  of  four 
subassemblies  and  heir 
components  are  wi'hin  the  scope  of 
the  order 
Fujitsu  Ten  Corporation  of  America — 
Clarification  to  detr rmine  whether 
certain  "front  end"  components  of 
car  timers  are  within  the  scope  of 
the  order 
A-588-015:  Televisions 
AGIV  (USA)  Inc.— Clarification  to 
determine  whether  AIWA  Model 
VX-T1000MK3KEI  color  TV-VCR 
combination  is  wit  lin  the  scope  of 
the  order 
A-588-055:  Acry'ic  Sh?et 
Sekisui  America  Corjj. — Qarification 
to  determine  whether  ESLON  DC 
PLATE  manufactured  by  Sekisui 
Chemical  Co.,  Ltd.  is  within  the 
scope  of  the  order 
A-588-087  Portable  Elx^ric 
Typewriters 
Swintec  Corporation — Clarification  to 
determine  whethei  six  typewriters, 
models  4000,  4040  7000.  7001, 
7003,  and  7040  are  within  the  scope 
of  the  order 
A-588-405:  Cellular  Mobile  Telephones 
and  Subassemblief 
Matsushita  Commun  cation  Industrial 
Co.,  Ltd.  and  its  re  ated  entities — 
Clarification  to  determine  whether 


certain  portable  cellular  telephones, 
Panasonic  models  EB-3530  and 
EB-3531,  comprised  of  eight  kits 
and  numerous  accessories, 
subassemblies  and/or  components 
thereof,  are  within  the  scope  of  the 
order 
Fujitsu,  Inc. — Clarification  to 
determine  whether  certain  hand- 
held portable  cellular  telephone, 
model  F80P-172.  are  within  the 
scope  of  the  order 

A-588-807:  Industrial  Belts  and 
Components 
Nitta  Industries  Corp.  and  Nitta 
International  Inc. — Clarification  to 
determine  whether  "conveyor 
belts,"  five  series  comprised  of  30 
models  are  within  the  scope  of  the 
order 

A-588-810:  Mechanical  Transfer 
Presses 
Aida  Engineering.  Ltd. — Clarification 
to  determine  whether  the  FMX  cold 
forging  press  is  within  the  scope  of 
the  order 

A-588-817  Flat  Panel  Displays 
International  Digital  Electronics — 
Clarification  to  determine  whether 
certain  electroluminescent  FFDs 
used  in  the  Graphic  Control  Panels, 
models  GP-410  and  GP-430  are 
within  the  scope  of  the  order, 
models  GP-511T,  GP-530T  and 
GP-530VM  withdrawTi  (active- 
matrix  FPDs  under  revocation) 

Pending  Anticircumvention  Inquiry 
Requests  as  of  June  30, 1993 

Country:  Mexico 

A-201-806:  Steel  Wire  Rope 
Committee  of  Domestic  Steel  Wire 
Rope  and  Specialty  Cable 
Manufacturers — Anticircumvention 
inquiry  to  determine  whether  a 
J       producer  of  steel  wire  ropie  in 
Mexico  is  circumventing  the 
antidumping  order  by  importing 
steel  wire  strand  into  the  United 
States  where  it  is  wound  into  steel 
wire  rope  [filed  June  2. 1993;  for 
initiation] 

Country:  Japan 

A-588-807  Industrial  Belts  and 
Components 
BRECOFLEX  Corp.— 
Anticircumvention  inquiry  to 
determine  whether  the  order  is 
being  circumvented  by  the 
processing  of  belting  into  beUs  in 
Mexico  before  importation  into  the 
United  States 

Country:  Japan 

A-588-fll8:  Personal  Word  Processors 
Smith  Corona  Corporation — 
Anticircumvention  inquiry  to 
determine  whether  the  order  is 
being  circumvented  by  the 
importation,  completion  and 
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as<»mbly  of  personal  word 
processor  parts  and  components  by 
Brother  Industries  (USA),  Inc.  in  ihe 
United  States 
Interested  parties  are  invited  to 
comment  on  the  accuracy  of  the  list  of 
pending  scope  clarification  requests. 
Any  comments  should  be  submitted  to 
lh»>  A.ssistant  Secretary  for  Import 
Administration.  International  Trade 
Administration,  room  B-099.  U.S. 
Department  of  Commerce.  14th  Street 
;ind  Constitution  Avenue  N\V.. 
Washington.  DC  20230. 

Dated:  August  11.  1993. 
|os«ph  A.  Spetrini. 

Dfputv  Assistant  SecretanfiK  Compliance 
IFR  Dor.  93-21736  Filed  9-3-93;  8  45  am] 

BILLING  COOC  ISIO-OS-P 


r4atk>na<  Oceanic  and  Atmospheric 
Administration 


P.O.  083193q 

Western  Pacific  Fishery  Management 
Council;  Meeting 

AGENCY:  National  Marine  Fisheries 

Ser\ice  (NMFS).  National  Oiieanic  and 

Atmospheric  Administration  (NOAA). 

Commerce. 

ACTIOW:  Notice  of  public  meeting. 

SUMMARY:  The  Western  Pacific  Fisliery 
Management  Council  (Council)  will 
hold  its  81st  meeting  on  September  14- 
16, 1993.  at  the  Hale  Koa  Hotel.  2055 
Kalia  Road.  Honolulu.  HI.  The  meeting 
will  begin  at  8  a.m.  on  each  day.  The 
Council's  Standing  Committees  will 
meet  on  September  14  and  the  full 
Council  will  meet  on  September  15-16. 
1993. 

The  Council  will  hear  reports  from 
islanders  and  fishery  agencies  on  the 
status  of  fisheries  throughout  the  region. 
The  Council  will  also  di.scuss  and 
possibly  take  action  on  the  following 
issues: 

(1)  Preferred  alternalivL-s  contained  in 
proposed  Amendment  »7  to  the  pelagics 
fishery  management  plan  (Hawaii 
longline  limited  entry  program); 

(2)  The  possible  requirement  of  an 
electronic  vessel  monitohiig  system  on 
Hawaii  longliners; 

(3)  The  1S92  annual  reports  for  the 
pelagics  and  the  bottomfish  fishery 
management  plaiis; 

(4)  The  status  of  the  Pacific  Pelagic 
Fisheries  Research  Program; 

(5)  The  need  for  comprehensive  data 
co!iet:tion  in  all  fisheries; 

(6)  Including  the  need  for  data 
collection  from  fishermen  who  catcli 
pelagic  management  unit  species  in  the 
Pacific  Ocean  and  land  their  catch 


elsewhere  in  the  United  States  of 
America. 

(7)  An  economic  review  of  the 
Northwestern  Hawaiian  Islands 
bottomfish  fishery; 

(8)  An  evaluation  of  the  nei^d  to 
maintain  the  precious  corals  fishery 
management  plan; 

(9)  Ecosv-stems  and  habitat  is.'-.ues:  (a) 
preferential  rights  for  native  fishermen; 

(10)  Program  planning  for  1994-1996; 

(11)  Changes  to  the  Statement  of 
Organization,  Practices,  and  Procedures: 

and 

(12)  Other  business  as  required. 

FOR  FURTHER  MFOratATlON,  MCLUMNG 
ItrORMATlOW  ON  THE  SCHEDULE  OF 
STANDING  COMMTTTEE  MEETINGS,  CONTACT: 
Kitty  M.  Simonds.  Executive  Direcior. 
Western  Pacific  Fishery  Management 
Council.  1164  Bishop  Street,  suite  1405. 
Honolulu.  HI  96813;  telephone:  (80fl) 
541-1974;  or  fax:  (808)  526-0824. 

Datinl:  August  31.  1993. 
David  S.  Crestin. 

Acting  Director.  Office  of  Fisheries 
Cnnservtitior  and  Managewrnt.  National 
Murine  Fixheri^s  Senice. 
IFR  Doc.  93-21641  Filed  9-3-93;  8:45  ami 
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Director,  Northwest  Region.  NMFS. 
NOAA.  7600  Sand  Point  Way.  NE..  BIN 
C15700.  Seattle,  WA  98115  (206/526- 
6150); 

Director.  South vrest  Region.  NMFS. 
NOAA.  501  West  Ocean  Boulevard. 
suite  4200.  Long  Beach.  CA  90802-4213 
(310/980-4015);  and 

Director.  Alaska  Region.  NMFS. 
NOAA.  Federal  Annex.  9109 
Mendenhall  Mall  Road,  suite  6.  Juneau. 
AK  99802  (907/586-7221). 
SUPPLEMENTARY  INFORMATION:  The 
subje<:t  modification  was  issued  under 
the  authority  of  the  Marine  Mammal 
Protection  Act  of  1972,  as  amended  (16 
U.S.C.  1361  et  seq).  the  Regulations 
Governing  the  Taking  and  Importing  of 
Marine  Mammals  (50  CFR  part  216).  the 
Endangered  Species  Act  of  1973.  as 
amended  (16  U.S.C  1531  ef  seq).  and 
the  regulations  governing  the  taking, 
importing,  and  exporting  of  endangered 
fish  and  wildlife  (50  CTR  part  222). 

DalLHl:  August  31. 1993. 
Herbert  W.  ICau&nuk 
Depaty  Dirrctor  Office  of  Protected 
Resources.  National  Marine  Fisheries  Service 
IFR  Doc.  93-21647  Filed  9-3-93;  8.45  ami 
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Marine  Mammals 

agency:  National  Marine  Fisheries 
Service  (NMFS).  NOAA.  Commerce. 
ACTION:  Modification  of  scientific 
research  permit  No.  841  (P129J). 

SUMMARY:  Notice  is  hereby  given  that  on 
August  31. 1993,  Permit  No.  841,  issued 
to  Dr.  Bruce  R.  Mate,  Oregon  State 
University.  Newport.  Oregon  97365- 
5296.  on  June  24,  1993  (58  FR  35433), 
was  modified  to  increase  the  number  of 
blue  whales  [Balaenoptera  musculus], 
which  were  authorized  to  be  tagged 
with  satellite-monitored  radio 
transmitters  and  biopsy  sampled,  from 
15  to  22  whales  in  1993.  This 
modification  requires  authorization  to 
be  requested  if  the  applicant  proposes  to 
tag  more  than  15  whales  of  any  species 
(blue  (B.  muxulus),  fin  [B.  phylus). 
humpback  [Megaptera  novoeangliae).  or 
gray  whales  (Eschrichtius  robustus)) 
authorized  under  this  permit.  This  will 
not  increase  the  total  number  of  50 
whales  of  each  of  the  species  authorized 
for  tagging  and  biopsy  sampling  over  the 
5-year  period  of  the  permit. 
ADDRESSES:  The  modification  and 
related  documents  are  available  for 
review  upon  written  request  or  by 
appointment  in  the  following  offices: 

Permits  Division,  OfBce  ofProtected 
Resources,  NMFS,  NOAA.  1335  East- 
West  Highway,  room  7324.  Silver 
Spring.  MD  20910  (301/713-2289); 


COMMITTEE  FOR  THE 
IMPLEMENTATION  OF  TEXTILE 
AGREEMENTS 

Adjustment  of  Import  Limits  for  Certain 
Cotton,  Man-Made  Fiber,  Silk  Blend 
and  Other  Vegetable  Fiber  Textile 
Products  Produced  or  Manufactured  in 
the  United  Arab  Emirates 

August  30. 1993. 

AGENCY:  Committee  for  the 

Implementation  of  Textile  Agreements 

(CITA). 

ACTION:  Issuing  a  directive  to  the 

Commissioner  of  Customs  increasing 

limits. 

EFFECTIVE  DATE:  August  31.  1993. 
FOR  FURTHER  INf  ORMATION  CONTACT: 
Jennifer  Tallarico.  International  Trade 
Specialist,  Office  of  Textiles  and 
Apparel,  U.S.  l!)epartment  of  Commerce. 
(202)  482-4212.  For  information  on  the 
quota  status  of  these  limits,  refer  to  the 
Quota  Status  Reports  posted  on  the 
bulletin  boards  of  each  Customs  port  or 
call  (202)  927-5850.  For  information  on 
embargoes  and  quota  re-openings,  call. 
(202) 482-3715. 

SUPPLEMENTARY  INFOftMATION: 

Autfaority:  Executix-e  Order  1 1651  of  March 
3. 1972.  as  amended;  section  204  of  the 
Agricultural  Act  nf  1956.  as  amended  (7 
U.S.C.  1854). 
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The  current  limits  for  certain 
categories  are  being  increased  for 
carryover. 

A  description  of  the  textile  and 
apparel  categories  in  terms  of  HTS 
numbers  is  available  in  the 
CORRELATION:  Textile  and  Apparel 
Categories  with  the  Harmonized  Tariff 
Schedule  of  the  United  States  (see 
Federal  Register  notice  57  FH  54976. 
published  on  November  23. 1992).  Also 
see  57  FR  53887.  published  on 
November  13. 1992. 

The  letter  to  the  Commissioner  of 
Customs  and  the  actions  taken  pursuant 
to  it  are  not  designed  to  implement  all 
of  the  provisions  of  the  bilateral 
agreement,  but  are  designed  to  assist 
only  in  the  implementation  of  certain  of 
its  provisions. 
D.  Michael  Hulchinsoo, 
Acting  (^airman.  Committee  for  the 
Implementation  of  Textile  Agreements. 

Commiltee  for  the  implementation  of  Textile 
Agreements 

August  30, 1993. 
Commissioner  of  Customs. 
Defxjrtment  of  the  Treasury.  Washington.  DC 
20229. 

Dear  Commissioner:  This  diitxrtive 
amends,  but  does  not  cancel,  the  directive 
issued  to  you  on  November  6. 1992.  by  the 
Chairman,  Committee  for  the  Implementation 
of  Textile  Agreements.  That  directive 
concerns  imports  of  certain  cotton,  man- 
made  Tiber,  silk  blend  and  other  vegetable 
Tiber  textile  products,  produced  or 
manufactured  in  the  United  Arab  Emirates 
and  exported  during  the  twelve-month 
period  which  began  on  January  1. 1993  and 
extends  through  Decemlier  31, 1993. 

Effective  on  August  31.  1993.  you  are 
directed  to  amend  further  the  directive  dated 
November  6.  1992  to  increase  the  limits  for 
the  following  categories,  as  providud  under 
the  terms  of  the  current  bilateral  agreement 
l)etween  the  Governments  of  the  United 
Slates  and  the  United  Arab  Emirates: 


Category 

Adjusted  twetve-month 
limit* 

334/634  

336/636  

342/642  

352 

363 

638/639  .- 

189,420  dozen. 
171.864  dozen. 
21 1.525  rtozen. 
223.277  dozen. 
8,640.093  numbers. 
1 79.967  dozen. 

647/648  

847  „ 

258.599  dozen. 
178.474  dozen. 

<  Ttte  limits  have  Act  t>een  adjusted  to 
account  for  anv  imports  exported  after 
Deceml)er31.  1992. 

The  Committee  for  the  Implementation  of 
Textile  Agreements  has  determined  that 
these  actions  fall  within  the  foreign  affairs 
exception  to  the  rulemaking  provisions  of  5 
U.S.C.  553(a)(1). 


Sincerely. 
D.  Michael  Hutchinson. 
Acting  Chairman,  Committee  for  the 
Implementation  of  Textile  Agreements. 
|FR  Doc.  93-21721  Filed  9-3-93;  8:45  ami 
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DEPARTMENT  OF  DEFENSE 

Office  of  the  Secretary 

Department  of  Defense  Wage 
Committee;  Closed  Meeti  igs 

Pursuant  to  the  provisions  of  section 
10  of  Public  Law  92-463.  the  Federal 
Advisory  Committee  Act.  notice  is 
hereby  given  that  a  meeting  of  the 
Department  of  Defense  Was^e  Committee 
will  be  held  on  Tuesday,  Cctober  5. 
1993:  Tuesday.  October  12. 1993; 
Tuesday.  October  19. 1993:  and 
Tuesday.  October  26. 1993  at  2  p.m.  in 
room  BOO,  Hoffman  Building  #1. 
Alexandria.  Virginia. 

The  Committee's  primar' 
responsibility  is  to  consider  and  submit 
recommendations  to  the  Aisistant 
Se<:retar)'  of  Defense  (Personnel  and 
Readiness)  concerning  ail  natters 
involved  in  the  development  and 
authorization  of  wage  schedules  for 
federal  prevailing  rate  emp  oyees 
pursuant  to  Public  Law  92-  392.  At  this 
meeting,  the  Committee  wi  1  consider 
wage  survey  specifications,  wage  survey 
data,  local  wage  survey  con^mittee 
reports  and  recommendatic  ns.  and  wage 
schedules  derived  therefrom. 

Under  the  provisions  of  section  10(d) 
of  Public  Law  92-463.  meetings  may  be 
closed  to  the  public  when  t  ley  are 
"concerned  with  matters  lifted  in  5 
U.S.C.  552b.'"  Two  of  the  m  Uters  so 
listed  are  those  "related  sol  ily  to  the 
internal  personnel  rules  ant  practices  of 
an  agency."  (5  U.S.C.  552b.  (c)(2)).  and 
those  involving  "trade  secrt  ts  and 
commercial  or  Hnancial  information 
obtained  from  a  person  and  privileged 
or  confidenUal'  (5  U.S.C.  5r2b.  (c)(4)). 

Accordingly,  the  Deputy  .\ssistant 
Secretary  of  E)efense  (Civilit  n  Personnel 
Policy /Equal  Opportunity)  I  ereby 
determines  that  all  portions  of  the 
meeting  will  be  closed  to  tb^  public 
because  the  matters  conside-ed  are 
related  to  the  internal  rules  ind 
practices  of  the  Department  3f  Defense 
(5  U.S.C.  552b.  (c)(2)).  and  tie  detailed 
wage  data  considered  were  obtained 
from  officials  of  private  esta  ^lishments 
with  a  guarantee  tha'  the  data  will  be 
held  in  confidence  (5  U.S.C.  552b(c)(4)). 

However,  members  of  the  public  who 
may  wish  to  do  so  are  invited  to  submit 
material  in  writing  to  the  chairman 


concerning  matters  believed  to  be 
deser\'ing  of  the  Committee's  attention. 

Additional  information  concerning 
this  meeting  may  be  obtained  by  writing 
the  Chairman.  Department  of  Defense 
Wage  Committee,  room  3D264.  The 
Pentagon,  Washington,  DC  20310. 

Dated:  .\ugust  31.  1993. 
Patricia  L.  Toppings. 
Alternate  OSD  Federal  Pegistr-r  Liaison 
Officer.  Department  of  Defense. 
jFR  Doc  93-21605  Filed  9-3-93.  8:45  ami 
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Defense  Logistics  Agency 

Privacy  Act  of  1974;  Internal  Computer 
Matching  Program  Between  tt>e 
Washington  Headquarters  Services 
and  the  Defense  Manpower  Data 
Center  of  the  Department  of  Defense. 

AGENCY;  Defense  Manpower  Data 
Center.  Defense  Logistics  Agency. 
Department  of  Defense. 
ACTION:  Notice  of  an  internal 
Department  of  Defense  computer 
matching  program  between  the 
W.ishington  Headquarters  Services  (a 
field  activity  of  the  Office  of  the 
Secretary  of  Defense)  and  the  Defense 
Manpower  Data  Center  (a  field  activity 
of  the  Defense  LogLstics  Agency). 

SUMMARY:  The  Defense  Manpower  Data 
Center  PMDC).  as  the  matching  agency 
under  the  Privacy  Act  of  1974,  as 
amended,  (5  U.S.C.  552a),  is  hereby 
giving  constructive  notice  in  lieu  of 
direct  notice  to  the  record  subjects  of  a 
computer  matching  program  between 
the  Washington  Headquarters  Ser\ices 
(WHS)  and  the  DMDC  that  their  records 
are  being  matched  by  computer.  The 
record  subjects  are  delinquent  debtors 
who  are  current  or  former  FtKleral 
employees  or  militarj'  members 
receiving  Federal  salary  or  benefit 
payments  and  indebted  and  delinquent 
in  their  repayment  of  debts  owed  to  the 
United  Stales  Government  under  certain 
programs  administered  by  Defense 
agencies  so  as  to  permit  DoD  creditor 
agencies  to  pursue  and  collect  the  debt 
by  voluntary  repayment  or  by 
administrative  or  salar>'  offset 
procedures  under  the  provisions  of  the 
Debt  Collection  Act  of  1982. 

DATES:  This  proposed  action  will 
become  effective  October  7,  1993.  and 
the  computer  matching  will  proceed 
accordingly  without  further  notice, 
unless  comments  are  received  which 
would  result  in  a  contrary 
determination  or  if  the  Office  of 
Management  and  Budget  or  Congress 
objects  thereto.  Any  public  comment 
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must  be  received  before  the  effective 
date. 

ADDRESSES:  Any  interested  party  may 
submit  wrritten  comments  to  the 
Director.  Defense  Privacy  Office.  Crystal 
Mall  4.  Room  920. 1941  Jefferson  Davis 
Highway.  Arlington.  VA  22202-4502. 
Telephone  (703)  607-2943. 
SUPPLEMENTARY  INFORMATION:  Pursuant 
to  subsection  (o)  of  the  Privacy  Act  of 
1974.  as  amended.  (5  U.S.C.  552a).  the 
WHS  and  DMDC  has  concluded  an 
agreement  to  conduct  a  computer 
matching  program  between  the  agencies. 
The  purpose  of  the  match  is  to  disclose 
personal  data  between  the  agencies  for 
debt  collection  from  defaulters  of 
obligations  held  by  various  Defense 
agencies  under  the  Debt  Collection  Act 
of  1982.  The  match  will  yield  the 
identity  and  location  of  the  debtors 
within  the  Federal  government  so  that 
Defense  agencies  can  pursue 
recoupment  of  the  debt  by  voluntary 
payment  or  by  administrative  or  salary 
offset  procedures.  Computer  matching 
appeared  to  be  the  most  efficient  and 
effective  manner  to  accomplish  this  task 
with  the  least  amount  of  intrusion  of 
personal  privacy  of  the  individuals 
concerned.  It  was  therefore  concluded 
and  agreed  upon  that  computer 
matching  would  be  the  best  and  least 
obtrusive  manner  and  choice  for 
accomplishing  this  requirement. 

A  copy  of  the  computer  matching 
memorandum  of  understanding  between 
WHS  and  DMDC  is  available  upon 
request  to  the  public.  Requests  should 
be  submitted  to  the  address  caption 
above  or  to  the  Systems  Accountant, 
WHS  Directorate  for  Budget  and 
Finance.  Room  3B287.  The  Pentagon, 
Washington.  DC  20301-1155. 

Set  forth  below  is  a  public  notice  of 
the  establishment  of  a  computer 
matching  program  required  by 
subsection  (e)(12)  of  the  Privacy  Act  and 
paragraph  6.c.  of  the  Office  of 
Management  and  Budget  Guidelines  on 
computer  matching  published  in  the 
Federal  Register  at  54  FR  25818  on  June 
19.  1989. 

The  matching  agreement  as  required 
by  5  U.S.C.  552a(r)  of  the  Privacy  Act. 
and  an  advance  copy  of  this  notice  was 
submitted  on  August  23. 1993,  to  the 
Committee  on  Government  Operations 
of  the  House  of  Representatives,  the 
Committee  on  Governmental  Affairs  of 
the  Senate,  and  the  Administrator  of  the 
Office  of  Information  and  Regulatory 
Affairs,  Office  of  Management  and 
Budget  pursuant  to  paragraph  4d  of 
Appendix  I  to  0MB  Circular  No.  A-130 
(Revised),  "Federal  Agency 
Responsibilities  for  Maintaining 
Records  about  Individuals."  dated  June 


25.  1993  (58  FR  36075.  July  2. 1993). 
The  matching  program  is  subject  to 
review  by  0MB  and  Congress  and  shall 
not  become  effective  until  that  review 
]>eriod  has  elapsed. 
Dated:  August  31. 1993. 

L.  M.  Bynum, 

Ahernate  OSD  Federal  Begister  Liaison 
Officer.  Department  of  Defense. 

Internal  Computer  Matching  Program 
Between  Washington  Headquarters 
Services  and  the  Defense  Manpower 
Data  Center  of  the  Departn>ent  of 
Defense 

A.  Participating  agencies:  Participants 
in  this  internal  Defense  computer 
matching  program  are  the  WHS 
Directorate  for  Budget  and  Finance  of 
the  Department  of  Defense  and  the 
Defense  Manpower  Data  Center  of  the 
Department  of  Defense.  The  WHS  is  the 
source  agency,  i.e..  the  agency 
disclosing  the  records  for  the  purpose  of 
the  match.  The  DMDC  is  the  specific 
recipient  agency  or  matching  agency. 
i.e.,  the  agency  that  actually  performs 
the  computer  matching. 

B.  Purpose  of  the  match:  The  puri>ose 
of  the  match  is  to  identify  and  locate 
DoD  delinquent  debtors  who  are  current 
or  former  Federal  employees  or  military 
members  receiving  any  Federal  salary  or 
benefit  payments  that  are  indebted  and 
delinquent  in  their  repayment  of  debts 
to  the  United  States  Government  under 
certain  programs  administered  by  the 
various  Defense  agencies  so  as  to  permit 
those  agencies  to  pursue  and  collect  the 
debt  by  voluntary  repayments  or  by 
administrative  or  salary  offset 
procedures  under  the  provisions  of  the 
Debt  Collection  Act  of  1982. 

C.  Authority  for  conducting  the 
match:  The  legal  authority  for 
conducting  the  matching  program  is 
contained  in  the  Debt  Collection  Act  of 
1982  (Pub.  L.  97-365),  31  U.S.C. 
Chapter  37,  Subchapter  I  (General)  and 
Subchapter  II  (Claims  of  the  United 
States  Government),  31  U.S.C.  3711 
Collection  and  Compromise,  31  U.S.C. 
3716-3718  Administrative  Offset,  5 
U.S.C.  5514  Installment  Deduction  for 
Indebtedness  (salary  offset);  10  U.S.C. 
136,  Assistant  Secretaries  of  Defense, 
Appointment  Powers  and  Duties; 
Section  206  of  Executive  Order  11222; 
4  CFR  Chapter  II,  Federal  Qaims 
Collection  Standards  (General 
Accounting  Office  -  Department  of 
Justice);  5  CFR  5.50.1101  -  550.1108 

Collection  by  Offset  from  Indebted 

Government  Employees  (0PM);  32  CFR 
part  90  Collection  of  Indebtedness  Due 
the  United  States  (DoD). 


D.  Records  to  be  matched:  The 
systems  of  records  maintained  by  the 
respective  agencies  under  the  Privacy 
Act  of  1974,  as  amended.  5  U.S.C.  552a. 
from  which  records  will  be  disclosed  for 
the  purpose  of  this  computer  match  are 
as  follows: 

1.  WHS  will  use  the  record  system 
identified  as  DWHS  B46.0.  entitled 
"DoD  Creditor  Agency  Accounts 
Receivable  System",  last  published  in 
the  Federal  Register  at  58  FR  10281, 
February  22.  1993. 

2.  DMDC  will  use  the  record  systems 
identified  as  S322.10  DMDC,  entitled 
"Defense  Manpower  Data  Center  Data 
Base",  last  published  in  the  Federal 
Register  at  58  FR  10872,  February  22, 
1993,  and  S322.ll  DMDC.  entitled 
"Federal  Creditor  Agency  Debt 
Collection  Data  Base",  last  published  in 
the  Federal  Register  at  58  FR  10875, 
February  22. 1993. 

The  category  of  records  in  the  WHS 
system  is  delinquent  debtors.  The 
categories  of  records  in  the  DMDC 
system  consists  of  active  and  retired 
military  members,  including  the  Reserve 
and  Guard,  OPM  government-wide 
Federal  active  and  retired  civilian 
records,  postal  service  employees,  non- 
appropriated fund  employees  and  Social 
Security  death  records. 

This  computer  match  is  internal 
within  the  DoD.  The  DoD  is  considered 
a  single  agency  for  routine  use 
disclosure  purposes  under  the  Privacy 
Act.  All  routine  uses  published  in  DoD 
record  system  notices  are  for  disclosure 
of  records  outside  the  DoD  for  a  use  that 
is  compatible  with  the  purpose  for 
which  the  information  was  collected 
and  maintained  by  the  DoD.  The 
exchange  of  records  for  this  match 
between  WHS  and  DMDC  is  permitted 
under  the  exception  of  subsection  (b)(1) 
of  the  Privacy  Act,  i.e.,  to  those  officers 
and  employees  of  the  agency  which 
maintains  the  record  who  have  a  need 
for  the  record  in  the  performance  of 
their  duties.  Therefore,  there  is  no 
requirement  that  either  record  system 
notice  have  a  routine  use  for  the  match. 
Nevertheless,  the  exchange  of  the 
records  is  compatible  with  the  purposes 
for  which  the  information  was  collected 
and  maintained  in  both  systems. 

E.  Description  of  the  computer 
matching  program:  WHS  will  supply 
DMDC  with  delinquent  debt  records  in 
floppy  disk  format.*Upon  receipt  of  the 
floppy  disk  file  of  debtor  accounts. 
DMDC  as  the  recipient  matching  agency, 
will  perform  a  computer  match  using 
name  and  all  nine  digits  of  the  social 
security  number  of  the  WHS  file  against 
a  DMDC  computer  data  base.  DMDC 
will  match  debt  records  consisting  of 
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SSN,  name,  and  debt  amount  with 
records  of  DoD  active  duty,  retired  and 
reserve  military,  and  active  and  retired 
civil  service  employees.  pK)stal  service 
employees,  non-appropriated  fund 
employees,  and  Social  Security  death 
records. 

The  WHS  DoD  Creditor  Agency 
Accounts  Receivable  System  contains 
approximately  1,000  records  of  former 
agency  personnel  who  are  indebted  for 
various  reasons.  The  data  base  contains 
name,  SSN,  address,  debt  amount  and 
reason,  and  a  history  of  debt  collection 
activity  for  each  individual.  This 
Information  is  in  turn  made  available  for 
transmission  to  DMDC.  The  DMDC 
computer  data  base  consists  often 
million  records  of  Federal  employees 
and  military  members.  Information  on 
"hits"  provided  to  WHS  consists  of 
social  security  number,  name,  date  of 
birth,  employing  agency,  pay  grade, 
salary,  sex,  and  home  or  work  addresses 
as  available. 

F.  Individual  notice  and  opportunity 
to  contest:  Due  process  procedures  will 
be  provided  by  the  affected  DoD  creditor 
agency  to  those  individuals  matched 
(hits)  consisting  of  the  creditor  agency's 
verification  of  debt;  35— day  written 
notice  to  the  debtor  explaining  the 
debtor's  rights:  provision  for  the  debtor 
to  examine  and  copy  the  agency's 
documentation  of  the  debt;  provision  for 
debtor  to  seek  the  agency's  review  of  the 
debt  (or  in  the  case  of  the  salary  offset 
provision,  opportimity  for  a  hearing 
before  an  individual  who  is  not  under 
the  supervision  or  control  of  the 
agency);  and  opportunity  for  the 
individual  to  enter  into  a  written 
agreement  satisfactory  to  the  creditor 
agency  for  repayment.  Only  when  all  of 
the  steps  have  been  taken  will  the 
creditor  agency  disclose  pursuant  to  a 
routine  use  to  effect  an  administrative  or 
salary  offset.  Unless  the  individual 
notifies  the  credi»or  agency  otherwise 
within  35  days  from  the  date  of  the 
notice,  the  agency  will  conclude  that  the 
data  provided  to  the  individual  is 
correct  and  will  take  the  next  necessary 
action  to  recoup  the  debt. 

G.  Inclusive  dates  of  the  matching 
program:  This  computer  matching 
program  is  subject  to  review  by  the 
Office  of  Management  and  Budget  and 
Congress.  If  no  objections  are  raised  by 
either,  and  the  mandatory  30  day  public 
notice  period  for  comment  has  expired 
for  this  Federal  Register  notice  with  no 
significant  adverse  public  comments  in 
receipt  resulting  in  a  contrary 
determination,  then  the  computer 
matching  program  becomes  effective 
and  the  respective  agencies  may  begin 
the  exchange  of  data  30  days  after  the 


date  of  this  published  notice ;  ,t  a 
mutually  agreeable  time  and  'vill  be 
repeated  on  an  as-reqvired  basis.  Under 
no  circumstances  shall  the  m.tching 
program  be  implemented  bef(  re  the  30 
day  public  notice  period  for  comment 
has  elapsed  as  this  time  period  cannot 
be  waived.  By  agreement  betveen  WHS 
and  DMDC,  the  matching  program  will 
be  in  effect  and  continue  for  '  8  months 
with  an  option  to  renew  for  1 1 
additional  months  unless  one  of  the 
parties  to  the  agreement  advires  the 
other  by  written  request  to  terminate  or 
modify  the  agreement. 

H.  Address  for  receipt  of  pi  blic 
comments  or  inquirief::  Direct  or. 
Defense  Privacy  OfficK,  Crystal  Mall  4, 
Room  920. 1941  Jefferson  ba\  is 
Highway,  Arlington.  VA  222C  2-4502. 
Telephone  (703)  607-2943. 

IFR  Doc  93-21657  Filed  0»-3-9. ;  8:45  ami 
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DEPARTMENT  OF  ENERGY 

Financial  Assistance:  Amerf  :an 
Foundrymen's  Society 

AGENCY:  Idaho  Field  Office.  E  epartment 

of  Energy. 

action:  Notice  of  intent. 

SUMMARY:  The  U.S.  Department  of 
Energy  announces  that  pursumt  to  10 
CFR  600.7(b)(2)(i)  it  plans  a  r  on- 
competitive  award  of  a  Coopw  rative 
Agreement  No.  DE-PCO7-931D13240  to 
the  American  Foundmnen's  Society 
(AFS). 

FOR  FURTHER  INFORMATION  COt  ITACT: 
Marshall  C.  Garr,  Contract  Sp  ecialist, 
(208)  526-1536:  U.S.  Departnent  of 
Energy,  785  DOE  Place,  MS  1221,  Idaho 
Falls,  ID  83401-1562. 
SUPPLEMENTARY  INFORMATION:  The 
objective  of  the  cooperative  a  greement 
with  AFS  is  to  provide  funds  to 
continue  development  of  a 
comprehensive  mathematica  model  of  a 
cupola  furnace  for  process  cc  ntrol  and 
optimization  in  order  o  imp  X)ve  the 
competitiveness  of  the  U.S.  netals 
casting  industries.  The  prop(  sed  project 
will  focus  on  developing  anc 
demonstrating  a  cupola  fum.  ce  process 
model  and  transferring  the  k  lowledge  to 
the  foundry  industry.  The  pr  oposed 
project  is  an  18  month  effort  at  a  total 
estimated  cost  of  $293,000  o  ~  which 
approximately  70%  will  be  ( ost-shared 
by  industry  through  AFS.  Tt  e  research 
is  a  continuation  of  an  earlie  r  financial 
assistance  agreement,  Numbsr  DE- 
FC07-89ID12869  with  AFS.  In  the 
earlier  project,  a  one-cimen;  ional,  finite 
difference  model  was  ieveh  ped  that 


describes  the  important  chemical  and 
physical  processes  that  take  place 
within  the  cupola.  The  model  still 
requires  further  refinement  and  testing 
in  a  production  environment.  Statutory 
authority  for  this  award  is  provided  by 
Public  Law  101-425. 
Procurement  Request  Number:  07- 
93ID13240.000 

Dated:  .August  21. 1993. 
Dolores  J.  Fern. 

Director,  Contracts  Management  Di\ision. 
IFR  D(K.  93-21717  Filed  9-3-93:  8:45  am) 
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Noncompetitive  Financial  Assistance 
Award;  National  Academy  of  Sciences 

AGENCY:  Pittsburgh  Energy  Technology 
Center,  Department  of  Energy. 
ACTION:  Determination  of 
noncompetitive  financial  assistance 
(grant)  award  with  the  National 
Academy  of  Sciences,  Energy 
Engineering  Board. 

SUMMARY:  The  U.S.  Department  of 
Energy  (DOE).  Pittsburgh  Energy 
Technology  Center  (PETC),  announces 
that  pursuant  to  10  CFR  600.7(b)(2)(i) 
criteria  (D).  it  intends  to  award  a  Grant 
to  the  Energy  Engineering  Board  of  the 
National  Academy  of  Sciences  for  a 
"Strategic  Assessment  of  the  U.S. 
Department  of  Energy's  Coal  Program". 
ADDRESSES:  Department  of  Energy, 
Pittsburgh  Energy  Technology  Center, 
Acquisition  and  Assistance  Division. 
P.O.  Box  10940.  MS  921-118. 
Pittsburgh.  PA  15236. 
FOR  FURTHER  INFORMATION  CONTACT: 
Keith  R.  Miles,  Contract  Specialist,  (412) 
892-5894. 

SUPPLEMENTARY  INFORMATION: 

Grant  No. 

DE-FG22-93PC93035 

Title  of  Research  Effort 

"Strategic  Assessment  of  the  U.S. 
Department  of  Energy's  Coal 
Program" 

Awardee 

National  Academy  of  Sciences,  Enei^gy 
Engineering  Board 

Term  of  Assistance  Effort 

Twelve  (12)  months 

Cost  of  Assistance  ESiart 

The  total  estimated  value  is 
$400,000.00. 

Objective 

The  objective  of  this  proposed  study 
would  focus  on  DOE's  current  coal 
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program,  and  selected  sections  of  The 
Energy  Policy  Act  of  1992  (EPACT) 
relating  to  coal,  and  develop 
recommendations  to  update  the  "Coal 
.  Strategic  Plan."  This  study  will  provide 
independent  scientific  and  technical 
advice  consistent  with  the  strategic 
assessment  requested  by  the  DOE 
targeted  at  the  planning  cycle  beginning 
in  FY  96.  Expertise  will  be  sought  in 
areas  such  as  coal  science,  conversion  of 
coal  to  gaseous  and  liquid  fuels,  coal- 
based  electricity  generation,  chemical 
engineering,  energy  engineering, 
environmental  control  technologies, 
energy  economics,  and  strategic 
planning  for  research  and  development. 
The  proposed  project  is  envisioned  to 
include  activities  related  to:  (1)  Review 
of  the  DOE  Coal  Program,  including  the 
current  "Coal  Strategic  Plan  '  and  the 
Administration's  budget  requests  for  FY 
94  and  95;  (2)  Review  the  pertinent 
sections  of  the  EPACT,  especially 
Section  1301;  (3)  Recommend  objectives 
(e.g.,  performance  and  schedule)  for 
those  areas  in  EPACT  that  are  not 
presently  included  in  the  DOE  coal 
program;  and  (4)  Identify  priorities  for 
DOE"s  future  coal  program  areas  based 
upon  the  foregoing  reviews. 

In  accordance  with  10  CFR 
600.7(b){2)(i)  criteria  (D),  a 
noncompetitive  Financial  Assistance 
Award  (Grant)  to"  the  National  Academy 
of  Sciences,  Energy  Engineering  Board 
has  been  justified. 

Consistent  with  41  U.S.C.  253.  the 
National  Academy  of  Sciences  is  a 
uniquely  qualified  (external) 
organization  chartered  by  Congress  in 
1863  to  conduct  studies  in  the  science 
and  art  when  called  upon  by  any 
Department  of  the  Federal  government. 
Dale  A.  Sidliano, 
Contracting  Officer. 
[FR  Doc.  93-21715  Filed  »-3-93;  845  am) 
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Office  of  Energy  Efficiency  and 
Renewable  Energy 

[Case  No.  CW-002] 

Energy  Conservation  Program  for 
Consumer  Products;  Granting  of  the 
Application  for  Interim  Waiver  and 
Publishing  of  the  Petition  for  Waiver  of 
Clothes  Washer  Test  Procedures  of 
ASKO  Inc. 

AGENCY:  Office  of  Energy  Efficiency  and 

Renewable  Energy,  Department  of 

Energy. 

SUINMARY:  Today's  notice  publishes  a 

letter  granting  an  Interim  Waiver  to 

ASKO  Inc.  (ASKO)  from  the  existing 

Department  of  Energy  (DOE  or 


Department)  clothes  washer  test 
procedure  for  its  washing  machines, 
models  10504, 12004.  and  20004.  The 
design  features  that  differ  from  those 
covered  by  the  existing  clothes  washer 
test  procedure  are:  An  internal  electrical 
heater  for  heating  wash  water;  a 
continuously  variable  wash  temperature 
control;  208/240  volt  electrical  power 
supply;  and  machine-controlled  water 
fill  capability. 

Today's  notice  also  publishes  a 
"Petition  for  Waiver"  from  ASKO. 
ASKO's  Petition  for  Waiver  requests 
DOE  to  grant  relief  from  the  DOE  clothes 
washer  test  procedure  relating  to  its 
washing  machines,  models  10504. 
12004, and  20004. 

ASKO  seeks  to  test  by  internally 
heating  the  inlet  cold  water  instead  of 
using  externally  heated  water;  to  test  by 
using  a  continuously  variable  wash 
temperature  control  instead  of  the  three 
temperature  requirements  (i.e.,  hot 
(UCF/eCC)  warm  (100'F/38''C).  and 
cold  (eO'F/ie'O);  to  test  by  using  an 
electrical  power  supply  of  208/240  volts 
instead  of  120±  2  volts;  and  to  test  using 
machine-controlled  instead  of  a  manual 
water  fill  switch.  DOE  is  soliciting 
comments  and  information  regarding 
the  Petition  for  Waiver. 
DATES:  DOE  will  accept  comments,  data, 
and  information  not  later  than  October 
7. 1993. 

ADDRESSES:  Written  comments  and 
statements  shall  be  sent  to:  Department 
of  Energy.  Office  of  Energy  Efficiency 
and  Renewable  Energy,  Case  No.  CW- 
002,  Mail  Stop  EE-90,  room  6B-025. 
Forrestal  Building,  1000  Independence 
Avenue.  SW..  Washington.  DC,  20585. 
(202) 586-0561. 

FOR  FURTHER  INFORMATION  CONTACT: 
William  Hui.  U.S.  Department  of 
Energy.  Appliance  Standards 
Division.  Office  of  Codes  and 
Standards.  Office  of  Building 
Technologies.  Energy  Efficiency  and 
Renewable  Energy.  Mail  Stop  EE-43. 
Forrestal  Building.  1000 
Independence  Avenue.  SW., 
Washington,  DC  20585.  (202)  586- 
7140. 
Eugene  Margolis,  Esq.,  U.S.  Department 
of  Energy,  Office  of  General  Counsel, 
Mail  Stop  GC-41.  Forrestal  Building. 
1000  Independence  Avenue.  SW., 
Washington.  DC  20585.  (202)  586- 
9507. 
SUPPLEMENTARY  INFORMATION:  The 
Energy  Conservation  Program  for 
Consumer  Products  (other  than 
automobiles)  was  established  pursuant 
to  the  Energy  Policy  and  Conservation 
Act  (EPCA).  Public  Uw  94-163.  89  Stat. 
917.  as  amended  by  the  National  Energy 
Conservation  Act  (NECPA).  Public  Law 


95-619.  92  Stat.  3266.  the  National 
Appliance  Energy  Conservation  Act  of 
1987  (NAECA).  Public  Law  lOQ-12.  the 
National  Appliance  Energy 
Conservation  Amendments  of  1988 
(NAECA  1988),  Public  Law  100-357. 
and  the  Energy  Policy  Act  of  1992. 
Public  Law  102-486. 106  Stat.  2776. 
which  requires  DOE  to  prescribe 
standardized  test  procedures  to  measure 
the  energy  consumption  of  certain 
consumerproducts.  including  clothes 
washers.  Tne  intent  of  the  test 
procedures  is  to  provide  a  comparable 
measure  of  energy  consumption  that 
will  assist  consumers  in  making 
purchasing  decisions.  These  test 
procedures  appear  at  10  CFR  part  430. 
subpart  B. 

DOE  amended  the  prescribed  test 
procedure  by  adding  10  CFR  430.27  on 
September  26. 1980,  creating  the  waiver 
process.  45  FR  64108.  Thereafter.  DOE 
further  amended  the  appliance  test 
procedure  waiver  process  to  allow  the 
Assistant  Secretary  for  Energy  Efficiency 
and  Renewable  Energy  (Assistant 
Secretary)  to  grant  an  Interim  Waiver 
from  test  procedure  requirements  to 
manufacturers  that  have  petitioned  DOE 
for  a  waiver  of  such  prescribed  test 
procedures.  51  FR  42823.  November  26. 
1986. 

The  waiver  process  allows  the 
Assistant  Secretary  to  temporarily  waive 
the  test  procedures  for  a  particular  basic 
model  when  a  petitioner  shows  that  the 
basic  model  contains  one  or  more 
design  characteristics  which  prevent 
testing  according  to  the  prescribed  test 
procedures  or  when  the  prescribed  test 
procedures  may  evaluate  the  basic 
model  in  a  nianner  so  unrepresentative 
of  its  true  energy  consumption  as  to 
provide  materially  inaccurate 
comparative  data.  Waivers  generally 
remain  in  effect  until  final  test 
procedure  amendments  become 
effective,  resolving  the  problem  that  is 
the  subject  of  the  waiver. 

The  Interim  Waiver  provisions,  added 
by  the  1986  amendment,  allow  the 
Assistant  Secretary  to  grant  an  Interim 
Waiver  when  it  is  determined  that  the 
applicant  will  experience  economic 
hardship  if  the  Application  for  Interim 
Waiver  is  denied,  if  it  appears  likely 
that  the  Petition  for  Waiver  will  be 
granted,  and/or  the  Assistant  Secretary 
determines  that  it  would  be  desirable  foi 
public  policy  reasons  to  grant 
immediate  relief  pending  a 
determination  on  the  Petition  for 
Waiver.  An  Interim  Waiver  remains  in 
effect  for  a  period  of  180  days  or  until 
DOE  issues  its  determination  on  the 
Petition  for  Waiver,  whichever  is 
sooner,  and  may  be  extended  for  an 
additional  180  days,  if  necessary. 
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On  April  8. 1993.  ASKO  Hied  a 
Petition  for  Waiver  regarding  its 
washing  machines,  models  10504. 
12004.  and  20004,  with  the  following 
design  features  that  differ  from  those 
covered  by  the  existing  clothes  washer 
test  procedure:  An  internal  water 
heating  source;  a  continuously  variable 
wash  temperature  control:  an  alternate 
electrical  power  supply:  and  a  machine- 
controlled  water  fill  capability.  ASKO's 
Petition  seeks  a  waiver  from  the  DOE 
provisions  that  require  an  externally 
heated  water  supply,  three  specified 
temperature  settings  (i.e.  hot  (140''F/ 
eO'C).  warm  (100''F/38''C).  and  cold 
(eo^F/ie'C)).  12012  volts  electrical 
power  supply,  and  a  manual  water-fill 
control.  Instead.  ASKO  requests  that  it 
be  allowed  to  test  its  machines,  models 
10504. 12004.  and  20004  with:  A  cold 
water  supply  that  is  heated  internally 
for  washing:  continuously  variable 
settings  in  water  temp>erature: 
manufactured  specified  voltage  of  208/ 
240;  and  machine-controlled  water  fill 
capability. 

On  April  26. 1993.  ASKO  filed  an 
Application  for  Interim  Waiver  and  on 
May  11, 1993.  ASKO  subsequently 
submitted  an  amendment  to  the 
Application  for  Interim  Waiver 
(hereafter  referred  to  as  the  amendment) 
upon  DOE'S  request  for  additional 
information  to  allow  the  Department  to 
make  its  determination  of  the  economic 
hardship  and/or  competitive 
disadvantage  likely  to  result  if  DOE  fails 
to  grant  the  Application  for  Interim 
Waiver. 

ASKO  states  in  its  amendment  that 
clothes  washers,  together  with  clothes 
dryers  and  dishwashers,  are  an 
important  part  of  its  marketing  program 
for  its  approximate  250  nationwide  sale 
distributors.  ASKO  also  states  that  it 
will  suffer  economic  hardship  if  its 
Application  for  Interim  Waiver  is 
denied  since  it  would  affect  over  500 
independent  retailers.  400  privately 
owned  service  agencies.  25  independent 
distributors,  and  the  ASKO  USA  office. 

Therefore,  based  on  the  potential 
economic  hardship  which  may  result  if 
ASKO  is  unable  to  sell  its  products 
during  the  time  required  by  E)OE  to 
process  the  Petition  for  Waiver,  the 
Department  grants  ASKO's  Application 
for  an  Interim  Waiver  from  the  DOE  test 
procedure  for  its  clothes  washers, 
models  10504, 12004.  and  20004. 
Pursuant  to  paragraph  (e)  of  §  430.27  of 
the  Code  of  Federal  Regulations  part 
430.  the  following  letter  granting  the 
Application  for  Interim  Waiver  to  ASKO 
was  Issued.  

Pursuant  to  paragraph  (b)  of  10  CFR 
430.27,  DOE  is  hereby  publishing  the 
"Petition  for  Waiver"  in  its  entirety.  The 


petition  contains  no  coifide  itial 
information.  DOE  would  ap|  reciate 
comments,  data,  and  other  it  formation 
regarding  the  petition  ciscu<sed  above. 

Issued  in  Washington,  [iC,  Ai  gust  27, 
1993. 

Robert  L.  San  Martiii, 

Acting  Assistant  Secretary.  Ener^ Efficiency 
and  Renewable  Energy. 

August  27, 1993. 

Mr.  Michael  P.  Wasson,  N'ationcl  Service 
Manager.  ASKO  Inc.  903  N  orth  Bowser, 
Suite  200,  Richardson.  TX  :  5081. 

Dear  Mr.  Wasson:  This  s  in  n  sponse  to 
your  Application  for  Interim  W:  iver  of  April 
26. 1993,  and  amendment  there  o  of  May  1 1 . 
1993.  (hereafter  referred  to  as  th? 
"amendment")  regarding  ASKO  Inc.  (ASKO) 
clothes  washers,  models  '0504, 12004,  and 
20004,  with  the  following  desig  i  features:  an 
internal  electrical  heater  for  hea  ing  wash 
water,  a  continuously  var- able  v  ash 
temperature  control,  208/240  vc  It  electrical 
power  supply,  and  machine-cor  trolled  water 
fill  capability. 

ASKO  states  in  its  ame  idmen :  to  the 
Department  that  clothes  washer  ,  together 
with  clothes  dryers  and  dishwashers,  are  an 
important  part  of  its  marketing  program  for 
the  approximate  250  nati onwidr  sale 
distributors.  ASKO  also  states  that  it  will 
suffer  economic  hardship  if  its  Application 
for  Interim  Waiver  is  denied  sintx  it  would 
affect  over  500  independent  retailers,  400 
privately  owned  service  iigencies,  25 
independent  distributors  and  the  ASKO 
USA  office.  Therefore,  based  on  the  potential 
economic  hardship  whici  may  result  if 
ASKO  is  unable  to  sell  its  products  during 
the  time  required  by  DOE  to  pro:»ss  the 
Petition  for  Waiver,  the  Depairtirent  grants 
ASKO's  Application  for  an  Inter  m  Waiver 
for  its  clothes  washers,  nrodels  10504, 12004. 
and  20004. 

ASKO  shall  be  permitted  to  test  its  clothes 
washing  machines  on  the  basis  of  the  test 
procedures  specified  in  10  CFR  oart  430, 
subpart  B,  appendix ),  w  th  the  modifications 
set  forth  below: 

(i)  Add  new  sections, '  .19  and  1.20  in 
Appendix  )  to  read  as  follows: 

1.19  "Water-heating  dothes  washer'' 
means  a  clothes  washer  that  has  an  internal 
electrical  heater  which  provides  all  the 
energy  needed  to  heat  water  for  'vashing. 

1.20  "Non  water-heating cloihes  washer'' 
means  a  clothes  washer  hat  doe~  not  have 
an  internal  electrical  heater  which  provides 
the  energy  needed  to  hert  water  or  washing. 

(ii)  Sections  2.2  and  2.3  in  Appendix  ]  are 
amended  to  read  as  follcws: 

2.2  Electrical  energy  supply.  Maintain  the 
electrical  supply  to  the  clothes  v  asher 
terminal  block  within  1  percent  •  >f  1 20/208Y. 
or  120/240  volts  as  man  jfecturei  If  the 
clothes  washer  has  a  dual  voltag<  conversion 
capability,  conduct  the  test  at  the  highest 
voltage  recommended  by  the  maiufocturer. 

2.3  Water  temperature. 

2.3.1    Non  water-hea'Jng  cloti  es  washers. 
The  temperature  of  the  water  su(  ply  shall  be 
maintained  at  lOOTtS'F  (38"*C±:  .8X)  for  all 
clothes  washers  not  equ  :p(>ed  wi  h 
thermostatically  controlled  inlet  crater 


valves.  For  clothes  washers  equipped  with 
thermostatically  controlled  inlet  valves,  the 
temperature  of  the  hot  water  supply  shall  be 
maintainedat  140'>F±5°F  (60°C±2.8°C),  and 
the  cold  water  supply  shall  be  maintained  at 
eOTlSOF  (16°C±2.8"C).  Water  meters  shall  be 
installed  in  both  the  hot  and  cold  water  lines 
to  measure  water  consumption. 

2.3.2     Water-heating  clothes  washers.  The 
temperature  of  the  water  supply  shall  be 
maintained  at  60°  F+S'F  (16''C+2.8"C).  Install 
a  water  meter  in  the  cold  water  line  to 
measure  water  consumption. 

(iii)  Section  2.8.2.1  in  Appendix )  is 
amended  to  read  as  follows: 

2.8.2.1     Standard  size  front-loader  clothes 
washer.  Use  the  test  load  requirement 
specified  in  section  2.7.1  for  maximum  fill 
and  2.7.2  for  minimum  water  fill  at  all  time 
when  possible.  If  automatic  water-fill 
capability  is  available  and  the  specified  test 
load  does  not  activate  maximum  or  minimum 
water  fill  in  the  machine,  adjust  the  load(s) 
accordingly  to  achieve  maximum  or 
minimum  water  fill  in  the  machine. 
Adjustment  to  the  test  load  to  achieve  the 
proper  weight  can  he  made  by  the  use  of 
energy  stuffer  cloths,  if  appropriate. 

(iv)  Sections  3.1.2  in  Appendix  ]  is 
amended  to  read  as  follows: 

3.1.2    Front-loader  Clothes  Washer. 
Position  the  machine  such  that  access  to  the 
inner  drum  is  in  the  vertical,  upward 
direction.  Line  the  inner  drum  and/or  ribs 
with  2  mil  plastic  sheet  or  use  some  other 
method  to  prevent  the  water  from  entering 
the  outer  drum.  Fill  the  clothes  container 
with  water  to  its  uppermost  edge.  (This 
filling  procedure  may  require  overriding  of 
the  automatic  water-fill  control,  or  manually 
completing  the  fill  to  the  top  of  the  container 
after  the  fill  sensor  terminates  the  fill  at 
maximum  level.)  Record  the  weight  of  the 
machine  before  filling  it  with  water  and  then 
after  filling  with  water.  The  clothes  container 
capacity  is  calculated  as  follows: 
OW/p 

C=Capacity  in  cubic  feet  (liters) 
W=Mass  of  water  in  pounds  (kilograms) 
p=Density  of  water  at  the  measured 

temperature  in  pounds  per  cubic  foot 
(kilograms  per  liter) 

(v)  Renumber  existing  sections  3.2.1 
through  3.2.4  as  3.2.1.1  through  3.2.1.4. 

(vi)  Add  new  section  3.2.1  in  Appendix  ) 
to  read  as  follows: 

3.2.1  Non  water-heating  clothes  washers. 
(vii)  Add  new  sections  3.2.2  through 

3.2.2.2.3  to  read  as  follows: 

3.2.2  Water-heating  clothes  washers. 
3.2.2.1     Per-cycle  electrical  energy 

consumption  at  maximum  fill. 

3.2.2.1 .1     Hot  wash  at  maximum  fill. 
Insert  a  water  temperature  sensing  device 
inside  the  inner  drum  prior  to  testing. 
Activate  the  machine  and  insert  the 
appropriate  test  load  as  specified  in  section 
2.8.2.1.  Select  the  normal  or  an  equivalent 
wash  cycle.  Where  spin  speed  selection  is 
available,  set  the  control  to  itsjnaximum 
setting.  Set  the  water  temperature  selector  to 
the  hot  setting  (140°F/60°C)  and  activate  the 
wash  cycle.  Verify  the  wash  water 
temperature,  which  must  be  at  140''F±5*F 
(60''C±2.8°C).  If  the  measured  water 
temperature  is  not  within  the  specified  range, 


47132  Federal  Register  /  Vol.  58.  No.  171  /  Tuesday.  September  7.  1993  /  Notices 


stop  testing,  adjust  the  temperature  selector 
accordingly  and  repeat  the  procedure. 
Otherwise,  proceed  and  complete  testing, 
and  record  the  kilowatt-hours  (megajoules)  of 
electrical  energy  consumed  lor  the  complete 
cycle  as  E„mm- 

3.2.2  1.2    Warm  wash  at  maximum  fill. 
Repeat  sect    n  3.2.2.1.1  for  warm  wash 
setting  at  100»F±5'F  {38T^2.8°C)  and  record 
the  kilowatt-hours  (megajoules)  of  electrical 
energy  consumed  ior  the  complete  cycle  as 

Ew.mu- 

3.2  2.1.3    Cold  wash  at  maximum  fill. 
Repeat  section  3.2.2.1.1  for  cold  water  setting 
at  eCFtS"?  {16°C±2.8*C)  and  record  the 
kilcwaft-hours  (megajoules)  of  electrical 
energy  consumed  for  the  complete  cycle  as 

3.2.2.2    Per-cycle  electrical  energy 
consumption  at  minimum  fill. 

3.2.2.2.1  Hot  wash  at  minimum  fill. 
Repeat  section  3.2.2.1.1  for  a  test  load  as 
specified  in  section  2.8.2.1.  The  hot  wash 
setting  shall  be  at  14(rF±5*F  (60°C±2.8'C). 
Record  the  kilowatt-hours  (megajoules)  of 
electrical  energy  consumed  for  the  complete 
cycle  as  Ehjiw. 

3.2.2.2.2  Warm  wash  at  minimum  fill. 
Repeat  section  3.2.2.2.1  for  warm  wash 
setting  at  lOO^FtS-F  (38°C±2.8'C),  and  record 
the  kilowatt-hours  (megajoules)  of  electrical 
energy  con>.w.med  for  thie  complete  cycle  as 

3.2.2.2.3  Cold  wash  at  minimum  fill. 
Repeat  section  3.2.2.2.1  for  cold  %vash  setting 
at  eCFtS'F  (16°C±2  a"^),  and  record  the 
kilowatt-hours  (megajoules)  of  electrical 
energy  consumed  for  the  complete  cycle  as 

(viii)  Renumber  existing  sections  4.1 
through  4.6  as  4.1.1.1  through  4.1.1.6. 

(ix)  Sections  4.1  and  4.1.1  are  added  in 
Appendix  )  to  read  as  follows: 

4.1    Energy  consumption. 

4.1.1  Nonwater-heating  clothes  washers. 
(x)  Add  new  sections,  4.1.2  through  4.1.2.2 

in  Appendix  )  to  read  as  follows: 

4.1.2  Water-heating  clothes  washers. 

4.1.2.1  Per-cycle  temperature-weighted 
machine  electrical  energy  consumption  for 
maximum  and  minimum  water  fill  levels. 
Calculate  the  per-cycle  temperature-weighted 
electrical  energy  consumption  for  the 
maximum  water  fill  level,  £««>,  and  for  the 
minimum  water  fill  level.  Emm.  expressed  in 
kilowatt-ho>irs  per  cycle  (megajoules  per 
cycle)  and  i.^fmed  as: 

Em..=(0.30xEhj«.)-M0.55xBw  m«)+(0.1 5xEejM») 
E„.„=(0.30xEh.«„)+(0.55xE..«„}+(0.15xE,™,) 

where: 

Eiijiu>=as  defmed  in  section  3.2.2.1.1 
E«jnn=as  defined  in  section  3.2.2.1.2 
Eijiuu=as  defined  in  section  3.2.2.1.3 
Ehjnin=as  defmed  in  section  3.2.2.2.1 
E»ja.=as  defmed  in  section  3.2.2.2.2 
Ecjna=a8  defined  in  section  3.2.2.2.3 

4.1.2.2  Total  per-cycle  machine  electrical  ■ 
energy  consumption.  Calculate  the  total  per- 
cycle  energy  consumption,  Ete,  expressed  in 
kilowatt-hours  per  cycle  (megajoules  per 
cycle)  and  defined  as: 
ETt=(0.72xB«.WO.28xE«,) 

where: 

Enu,  Emia=as  defined  in  section  4.1.2.1 


This  Interim  Waiver  is  based  upon  the 
presumed  validity  of  statements  and  all 
allegations  submitted  by  ASKO  Inc.  This 
Interim  Waiver  may  be  revoked  or  modified 
at  any  time  upon  a  determination  that  the 
factual  basis  underlying  the  Application  is 
incorrect. 

The  Interim  Waiver  shall  remain  in  effect 
for  a  period  of  180  days  or  until  the 
Department  acts  on  the  Petition  for  Waiver, 
whichever  is  sooner,  and  may  be  extended 
for  an  additional  180-day  period,  if 
necessary. 

Sincerely. 
Robert  L.  San  Martin, 

Acting  Assistant  Secretary,  Energy  Efficiency 
and  Renewable  Energy. 
IFR  Doc.  93-21714  Filed  9-3-93;  8:45  am) 

MUJNOCOOC  MSO-ei-P 


Federal  Energy  Regulatory 
Commission 

[Project  No.  7664] 

East  Bench  Irrigation  District; 
Application  for  Transfer  of  License  and 
Opportunity  to  RIa  Competing 
Applications 

September  1, 1993. 

Take  notice  that  East  Bench  Irrigation 
District  (EBID)  has  filed  an  application 
to  transfer  the  license  for  the  Claric 
Canyon  Dam  Project  No.  7664  to  Island 
Power  Company,  Inc.  (Island).  The 
project  is  to  be  built  at  the  Bureau  of 
Reclamation's  Claric  Canyon  Dam  on  the 
Beaverhead  River  in  Beaverhead 
County,  Montana.) 

Because  EBID  is  a  municipality  under 
the  Federal  Power  Act  (FPA).  while 
Island  is  not,  the  Commission  has 
determined  that  approval  of  the  transfer 
without  entertaining  competition  would 
conflict  with  the  Commission's  policy 
regarding  abuse  of  the  municipal 
preference  provisions  of  the  FPA. 
Therefore  a  competitive  transfer 
prtx:eeding,  similar  to  that  use  in  Qty  of 
Vidalia,  Louisiana,^  will  be  employed. 

The  Commission  by  this  notice  offers 
to  quaUfied  license  applicants  the 
opportunity  to  compete  for  the  license 
for  this  project.  Any  such  applicant 
must  file,  by  the  end  of  the  comment 
period  set  out  below,  a  notice  of  its 
intent  to  compete  for  the  license.  No 
later  than  45  days  after  the  close  of  the 
comment  period,  the  applicant  shall  file 
its  license  application. 

All  applications  filed  must  contain: 
(a)  A  clear  statement  of  the  applicant's 
willingness  to  accept  the  license  as  now 
in  effect;  (b)  a  showing  of  the  applicant's 


ability  to  proceed  with  development  of 
the  project  in  a  timely  manner  *  (c) 
identification  of  the  applicant's 
prospective  power  purchaser  and 
evidence  of  the  purchaser's  interest;  (d) 
project  financing  plans:  and  (e)  any 
other  information.the  applicant  believes 
would  be  helpful  in  making  a  decision 
on  the  application.  Applicants  shall 
describe  their  qualifications  to  hold  the 
license  and  operate  the  project,  in 
accordance  with  18  CFR  9.2. 
Applications  shall  be  subscribed  and 
verified  according  to  18  CFR  385.2005. 

Anyone  may  submit  comments,  a 
protest,  or  a  motion  to  intervene  in 
accordance  with  the  requirements  of  the 
Rules  of  Practice  and  F^rocedure,  18  CFR 
385.210,  385.211,  and  385.214.  In 
determining  the  appropriate  action  to 
take,  the  Commission  will  consider  all 
protests  or  other  comments  filed,  but 
only  those  who  file  a  motion  to 
intervene  in  accordance  with  the 
Commission's  Rules  may  become  a 
party  to  the  proceeding.  Any  comments, 
protests,  or  motions  to  intervene  must 
be  received  on  or  before  the  specified 
comment  date. 

Any  filings  must  bear  in  all  capital 
letters  the  title  "NOTICE  OF  INTENT 
TO  COMPETE  FOR  UCENSE." 
•COMMENTS,"  "PROTEST,"  or 
"MOTION  TO  INTERVENE."  as 
applicable,  and  the  project  number. 
Filings  must  be  made  by  providing  the 
original  and  8  copies  to:  The  Secretary, 
Federal  Energy  Regulatory  Commission, 
825  North  Capitol  Street,  NE., 
Washington,  DC  20426. 

All  filings  in  response  to  this  notice 
must  be  served  on: 

East  Bench  Irrigation  District.  lay 

Chamberlin,  1100  Highway  41,  Dillon,  MT 

59725,  (406)  683-2307. 
Island  Power  Company,  Inc,  )ay  and  Lance 

Bingham,  5160  Wiley  Post  Way.  suite  220, 

Salt  Lake  City,  UT  84116.  (801)  532-2520. 

The  comment  period  for  this  notice 
closes  on  September  13, 1993. 
LoisD.CasfacIl. 
Secretary. 

IFR  Doc.  93-21772  Filed  9-2-93;  8:45  am) 
BiLUNO  COM  trir-oi-M 


[Docket  Nos.  ER93-76(M)01.  et  aL] 

Niagara  Mohawk  Power  Corp.,  et  al.; 
Electric  Rate,  Small  Power  Production, 
and  Interlocking  Directorate  Filings 

Take  notice  that  the  following  filings 
have  been  made  with  the  Commission: 


•  The  license  was  issued  on  lune  24. 1988  (43 
FERC 1  62.349)  and  stayed  t>y  the  Commission  on 
)une  4. 1992;  the  stay  was  axtanded  on  September 
21,1992. 

>  28  FERC1  61.328  (1984). 


>  The  single  extension  to  commence  construction 
allowed  under  section  13  of  the  FPA  has  been 
granted.  Construction  must  commence  by 
September  16, 1993. 
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1.  Niagara  Mohawk  Power  Corp. 

(Docket  No.  ER9J-76(M)0ll 
August  25, 1993. 

Take  notice  that  on  August  20. 1993, 
Niagara  Mohawk  Power  Corporation 
(Niagara  Mohawk)  tendered  for  Bhng  an 
amendment  to  its  filing  in  Docket  No. 
ER93-760-000.  which  affects  Niagara 
Mohawk  Rate  Schedule  No.  165.  an 
agreement  between  Niagara  Mohawk 
and  the  New  York  State  Electric  &  Gas 
Corporation. 

Rate  Schedule  No.  165  provides  for 
the  wheeling  of  certain  loads  by  Niagara 
Mohawk  to  NYSEG.  The  prop<Ked 
amendment  is  based  on  a  letter 
agreement  between  Niagara  Mohawk 
and  NYSEG  that  settles  certain  disputed 
issues  associated  with  Niagara 
Mohawk's  original  July  2, 1993  filing. 
Niagara  Mohawk  proposes  an  effective 
date  of  September  1,  1993.  In  support 
thereof,  Niagara  Mohawk  states  that 
NYSEG  has  consented  to  this  proposed 
effective  date. 

Copies  of  this  filing  were  served  upon 
the  following:  the  Public  Service 
Commission  of  the  State  of  New  York 
and  the  New  York  State  Electric  &  Gas 
Corporation. 

Comment  date:  September  8, 1993,  in 
accordance  with  Standard  Paragraph  E 
end  of  this  notice. 

Black  Hills  Power  and  Light  Co. 

(Docket  No.  ER93-864-000] 

August  25, 1993. 

Take  notice  that  on  August  13, 1993, 
Black  Hills  Power  and  Light  Company 
(Black  Hills)  tendered  for  filing  a  letter 
agreement  (Rate  Schedule  No.  FERC  36) 
with  Tri-State  Generation  and 
Transmission  Association,  Inc.  to 
extend  purchases  through  E)ecember  31, 
1993,  with  Tri-State  Generation  and 
Transmission  Associates,  Inc. 

Comment  date:  September  7, 1993,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

West  Penn  Power  Co. 

(Docket  No.  ER93-72a-O00) 

August  26. 1993. 

Take  notice  that  on  August  18, 1993. 
West  Penn  Power  Company  further 
supplemented  its  earlier  filing  in  this 
docket  with  material  clarifying  its 
calculation  of  losses  for  new  delivery 
points  for  Pennsylvania  Power  and 
Light  Company. 

Comment  date:  September  8, 1993,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 


Great  Bay  Po%ver  Corp. 

(Docket  No.  ER93-880-OX)l 
August  26. 1993. 

Take  notice  that  on  \ugust  13, 1993. 
UNITIL  Resources,  Inc..  on  behalf  of 
Great  Bay  Power  Corporation,  tendered 
for  filing  a  Notice  of  Termination  for 
Great  Bay  Power  Rate  Schedule  FERC 
No.  2. 

Comment  date:  Sep  ember  8. 1993,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

EI  Paso  Electric  Co. 

(Docket  No.  ES83-71-0011 
August  26. 1993. 

Take  notice  that  on  August  18. 1993, 
El  Paso  Electric  Company  (El  Paso)  filed 
a  request  for  authorization  under  section 
204  of  the  Federal  Power  Act  to  extend 
or  replace  an  existing  letter  of  credit  for 
the  remaining  term  of  certain  bond 
obligations  previously  entered  into  by  El 
Paso  and  authorized  by  the  Commission 
in  this  docket.  Also,  Fl  Paso  requests  an 
exemption  from  the  Commissicn's 
competitive  bidding  requirements.  El 
Paso  further  requests  waiver  of  notice 
and  expedited  consideration  so  that  an 
order  can  be  issued  no  later  than 
September  24. 1993. 

Comment  date:  September  16, 1993, 
in  accordance  with  Standard  Paragraph 
E  at  the  end  of  this  notice. 

Washington  Water  Power  Co. 

(Docket  No.  ER93-833-000] 
August  26, 1993. 

Take  notice  that  on  August  20, 1993, 
Washington  Water  Power  Company,  on 
behalf  of  itself  and  Puget  Sounc  Power 
&  Light  Company,  tendered  for  Rling  an 
executed  copy  of  an  agreement  Detween 
the  two  companies  earlier  filed  in  this 
docket  in  draft  form. 

Comment  date:  September  8. 1993,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

Northeast  Utilities  Services  Co. 

(Docket  No.  ER93-883-000J 
August  26. 1993. 

Take  notice  that  on  August  2: ,  1993. 
Northeast  Utilities  Service  Comoany 
tendered  for  filing  amendments  to  a 
Firm  and  a  Non-Firm  Service 
Agreement  between  Western 
Massachusetts  Electric  Company  and 
New  England  Power  Company  to 
provide  for  an  extension  in  service  and 
a  new  delivery  point. 

Comment  date:  September  8.  1993,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

■ 


United  States  Department  of  Energy 

(Docket  No.  QF93-149-000) 
August  26. 1993. 

On  August  17. 1993,  United  States 
Department  of  Energy  (DOE) 
(Applicant),  of  P.O.  Box  11.  Tupman. 
California  93276  submitted  for  filing  an 
application  for  certification  of  a  facility 
as  a  qualifying  cogeneration  facility 
pursuant  to  section  292.207  of  the 
Commission's  Regulations.  No 
determination  has  been  made  that  the 
submittal  constitutes  a  complete  filing. 

According  to  the  applicant,  the 
topping-cycle  cogeneration  facility  will 
be  located  in  Bakersfield,  California, 
and  will  consist  of  two  combustion 
turbine  generators  and  two  heat 
recovery  boilers  equipped  with 
supplementary  duct  burning.  Steam 
recovered  from  the  facility  will  be  used 
to  provide  process  heat  for  three  natural 
gas  processing  plants.  The  primary 
energy  source  will  be  natural  gas.  The 
maximum  net  electric  power  production 
capacity  of  the  facility  will  be  47  MW. 
Installation  is  scheduled  to  begin  in 
January.  1994. 

Comment  date:  October  7,  1993,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

Northeast  Utilities  Service  Co. 

[Docket  No.  ER93-884-000] 
August  26, 1993. 

Take  notice  that  on  August  23. 1993. 
Northeast  Utilities  Service  Company 
tendered  for  filing  a  System  Power  Sales 
Agreement  between  the  NU  System 
Companies  and  Georgetown  Municipkal 
Electric  Light  Department. 

Comment  date:  September  8, 1993,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

Entergy  Power,  Inc. 

(Docket  No.  ER93-888-000J 
August  26.  1993. 

Take  notice  that  Entergy  Power,  Inc. 
(Entergy  Power),  on  August  23, 1993, 
filed  an  amendment  to  its  October  11, 
1990  letter  agreement  with  Oglethorpe 
Power  Corporation  (Oglethorpe).  As 
Entergy  Power  states  in  its  filing,  the 
purpose  of  the  amendment  is  to  allow 
Entergy  Power  to  obtain  and  sell 
replacement  energy  to  Oglethorpe 
during  the  current  emergency  outages  of 
Entergy  Power's  two  generating  units. 
The  amendment  is  to  remain  effective 
until  Entergy  Power  can  bring  one  of 
those  units,  Ritchie  2,  back  on  line, 
which  is  expected  to  occur  in  early 
September.  1993.  Enteigy  Power  has 
requested  that  this  amendment  be  made 
effective  on  August  25, 1993. 
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Conunent  date:  September  8. 1993.  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

Duke  Power  Co. 

I  Docket  No.  ER93-S8S-000I 
August  26,  1993. 

Take  notice  that  on  August  23. 1993. 
Duke  Power  Company  (Duke)  Hied 
revised  FERC  Rate  Schedule  NJo.  10. 
which  incorporates  a  Power  Sale 
Adjustment  Clause  deuenwnt  of  .0648« 
per  kVVh,  including  gross  receipts  tax. 
This  filing  is  made  to  reflect  the 
SiJiedule  )  capacity  revenue  pursuant  to 
Section  2.D  of  the  Settlement  Agreement 
among  Duke,  its  Municipal  Wholesale 
Customers,  and  Lockhart  Power 
Company,  accepted  for  filing  in  FERC 
Docket  No.  ER91-649-000. 

Comment  date:  September  8. 1993,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  : !"  this  notice. 

Wisconsin  Power  and  Ligkl  Co. 

IDocket  No.  ER93-«87-000l 
August  26, 1993. 

Take  notice  that  on  August  23, 1993, 
Wisconsin  Power  and  Light  Company 
(WPL)  tendered  for  filing  an  amendment 
dated  July  2, 1993,  between  the 
Wisconsin  Public  Power,  Inc.  System 
and  WPL.  WPL  states  that  this 
amendment  supplements  the  previous 
agreement  first  signed  on  June  5. 1989 
between  the  two  parties  which  was  last 
amended  May  27, 1993,  and  on  file 
under  Rate  Schedule  No.  132  by  the 
Commission. 

The  purpose  of  this  amendment  is  to 
provide  for  a  new  delivery  point  under 
construction  by  the  Columbus  Water  & 
Light  Department.  Terms  of  service  will 
be  in  accordance  with  standard  WPL 
RateSched    eW-l. 

WPL  requests  that  an  effective  date 
concurrent  with  the  construction 
completion  date  on  or  about  October  1, 
1993  be  assigned.  WPL  states  that  copies 
of  the  agreement  and  the  filing  have 
been  provided  to  the  Wisconsin  Public 
Power,  bic.  System,  the  Columbus 
Water  &  Light  Department,  and  the 
Wisconsin  Public  Service  Commission. 

Comment  date:  September  8, 1993,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

Standard  Paragraphs 

E.  Any  person  desiring  to  be  heard  or 
to  protest  said  filing  should  file  a 
motion  to  intervene  or  protest  with  the 
Federal  Ener^  Regulatory  Commission, 
825  North  Capitol  Street,  NE., 
Washington,  DC  20426,  in  accordance 
with  Rules  211  and  214  of  the 
Commission's  Rules  of  Practice  and 
Procedure  I  .J  CFR  385.211  and 


385.214).  All  such  motions  or  protests 
should  be  filed  on  or  before  the 
comment  date.  Protests  will  be 
considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  Copies 
of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection. 
Lois  D.  Cashell. 
Secretory. 

jFR  Doc.  93-21614  Filed  9-3-93;  8:45  ami 
BU.UNO  COM  tnT-ei-M 


[Dock«t  No.  CP93-680-000] 

CNG  Transmission  Corp.;  Request 
Under  Blanket  Autttoriiation 

August  31.1993. 

Take  notice  that  on  August  25. 1993. 
CNG  Transmission  Corporation  (CNGT). 
445  West  Main  Street,  Clarksburg,  West 
Virginia  26301.  filed  a  prior  notice 
request  with  the  Commission  in  Docket 
No.  CP93-680-000  pursuant  to 
§  157.205  of  the  Commission's 
Regulations  under  the  Natural  Gas  Act 
(NGA)  for  authorization  to  construct  and 
operate  a  sales  tap  and  appurtenant  pipe 
for  the  delivery  of  natural  gas  to 
Kamine/Besicorp  Allegany,  L.P. 
(Kamine  Allegany),  under  CNGT*s 
blanket  certificate  issued  in  Docket  No. 
CP82-537-000  pursuant  to  Section  7  of 
the  NGA,  all  as  more  fully  set  forth  in 
the  request  which  is  open  to  public 
inspection. 

CNGT  proposes  to  construct  and 
operate  a  metering  and  regulating 
station  and  approximately  600  feet  of  6- 
inch  pipe  to  provide  natural  gas  service 
to  Kamine  Allegany's  55  Megawatt  gas- 
fired  cogeneration  plant  in  the  town  of 
Hume,  New  York.  CNGT  would  deliver 
up  to  11,100  dekatherms  of  natural  gas 
per  day  to  Kamine  Allegany's 
congeneration  plant.  CNGT  states  that 
Kamine  Allegany's  plant  would  generate 
steam  for  use  by  an  adjacent  greenhouse 
and  electricity  for  purchasing  by 
Rochester  Gas  and  Electric  company. 
CNGT  also  states  that  Kamine  Allegany 
would  reimburse  CNGT  for 
approximately  $400,000  of  the  total 
$600,000  estimated  construction  cost  for 
the  proposed  metering  and  regulating 
facilities  and  100  percent  of  the  cost  for 
the  piping. 

CNGT  uirlher  states  that  it  has 
sufficient  capacity  to  deliver  existing 
contract  quantities  without 
disadvantage  or  detriment  to  either  its 
existing  sales  or  transportation 
customers. 


Any  person  or  the  Commission's  staff 
may  within  45  days  after  the 
Commission  has  issued  this  notice,  file 
pursuant  to  Rule  214  of  the 
Commission's  Procedural  Rules  (18  CFR 
385.214)  a  motion  to  intervene  or  notice 
of  intervention  and  pursuant  to  Section 
157.205  of  the  Regulations  under  the 
NGA  (18  CFR  157.205)  a  protest  to  the 
request.  If  no  protest  is  filed  within  the 
allowed  time,  the  proposed  activity 
shall  be  deemed  to  be  authorized 
effective  the  day  after  the  time  allowed 
for  filing  a  protest.  If  a  protest  is  filed 
and  not  withdrawn  within  30  days  after 
the  time  allowed  for  filing  a  protest,  the 
instant  request  shall  be  treated  as  an 
application  for  authorization  pursuant 
to  section  7  of  the  NGA. 
Lois  D.  Cashell. 
Secretary. 
jFR  Doc.  93-21619  Filed  9-^-93:  8:45  ami 

BiLUNQ  COM  S717-0t-« 


[Docket  No.  TQ»^7-31-000  and  TM93-11- 
21-000] 

Columbia  Gas  Transmission  Corp.; 
Proposed  Changes  in  FERC  Gas  Tariff 

August  31. 1993. 

Take  notice  that  on  August  27. 1993, 
Columbia  Gas  Transmission  Corporation 
(Columbia),  tendered  for  filing  as  part  of 
its  FERC  Gas  Tariff,  First  Revised 
Volume  No.  1.  the  following  tariff  sheets 
with  a  proposed  effective  date  of 
September  1,  1993: 

Forty-first  Revised  Sheet  No.  26 
Thirty-fifth  Revised  Sheet  No.  26.1 
Thirty-ninth  Revised  Sheet  No.  26A 
Thirty-fifth  Revised  Sheet  No.  26A.1 
Twenty- ninth  Revised  Sheet  No.  26B 
Twenty-eighth  Revised  Sheet  No.  26B.1 
Thirty-third  Revised  Sheet  No.  26C 
Twenty-second  Revised  Stieet  No.  26C1 
Thirtieth  Revised  Sheet  No.  26D 
Thirty-sixth  Revised  Sheet  No.  163 

Columbia  states  the  sales  and 
transportation  rates  set  forth  on  the 
revised  tariff  sheets  reflect  an  out-of- 
cycle  PGA  and  a  revised  Transportation 
Cost  Recovery  Adjustment  resulting 
from  adjusting  Columbia's  rates  to 
reflect  the  impact  of  current  market  and 
pipeline  rates. 

Columbia  states  that  copies  of  the 
filing  were  served  upon  the  Columbia's 
jurisdictional  customers  and  interested 
state  commissions. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion 
to  intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission.  825 
North  Capitol  Street,  NE..  Washington. 
DC  20426.  in  accordance  with  Rules  211 
and  214  of  the  Commission's  Rules  of 
Practice  and  Procedure.  All  such 


motions  or  proteste  should  be  filed  on 
or  before  September  8,  1993.  Protests 
will  be  considered  by  the  Commission 
in  detennining  the  appropriate  action  to 
be  taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  Copies 
of  this  filing  are  on  Ti\e  with  the 
Commission  and  are  available  for  public 
inspection. 
Lois  D.  Cashell. 
Secretary. 

|FR  Doc.  93-21627  Filed  9-3-93.  845  ami 
BiLUNG  cooc  tnr-oi-ai 


[Docket  No.  EGM-74-00(q 

CRSS  Capital  Cogeneration,  Inc.; 
Application  for  Determination  of 
Exempt  Wholesale  Generator  Status 

August  31,1993. 

On  August  27. 1993.  CRSS  Capital 
Cogeneration,  Inc.  ("Company"),  a 
corporation  organized  and  existing 
under  the  laws  of  the  State  of  Delaware, 
whose  address  is  1177  West  Loop 
South,  suite  900.  Houston,  Texas, 
77027,  filed  with  the  Federal  Energy 
Regulatory  Commission  an  Application 
for  Determination  of  Exempt  VVholesale 
Generator  Status  pursuant  to  part  3fi5  of 
the  Commission's  regulations. 

According  to  Company,  it  is 
exclusively  engaged  in  the  business  of 
owning  and  operating  certain  electric 
generating  facilities  to  be  constructed  in 
Goodsprings.  Clark  County,  Nevada  (the 
"Facility").  The  Facility,  when 
completed,  will  be  a  280  MW  (net 
output)  gas-fired  electric  generating 
facility  located  in  Goodsprings.  Qark 
County.  Nevada.  Construction  is 
anticipated  to  begin  on  the  Facility  in 
December.  1995,  and  the  Facility  is 
expected  to  be  substantially  complete  in 
1998.  Company  will  sell  electricity 
generated  at  the  Facility  exclusively  at 
wholesale,  to  Nevada  Power  Company 
("NPC")  pursuant  to  a  25-year 
agreement  to  be  entered  into  between 
Company  and  NPC.  When  the  Facility  is 
in  operation,  its  revenues  will  come 
exclusively  from  the  sale  of  electricity  to 
NPC. 

Any  person  desiring  to  be  heard 
concerning  the  application  for  exempt 
wholesale  generator  status  should  file  a 
motion  to  intervene  or  comments  with 
the  Federal  Energy  Regulatory 
Commission.  825  North  Capitol  Street. 
NE..  Wadungton.  DC  20426.  in 
accordance  with  §  §  385.211  and 
385.214  of  the  Commission's  Hules  of 
Practice  and  Procedure.  The 
Commission  will  limit  its  consideration 
of  comments  to  those  that  concern  the 


adequacy  or  accuracy  of  the  appl 
All  such  motions  and  comments 
be  n  led  on  or  before  September  2 
and  must  be  served  on  Applicant 
person  wishing  to  become  a  part} 
file  a  motion  to  intervene.  Copie; 
filing  are  on  file  witn  the  Commi 
and  are  available  for  public  inspt 
Lois  D.  CadieO.  ] 

Secretary. 
|FR  Doc.  93-2T621  Filed  9-3-93;  8:4 
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[Dooiwt  ftlo.  EG9»-«4-00e] 

CSW  Nevada,  Inc.;  Application  far 
Commission  Determination  of  E  xempt 
Wholesale  Generator  Status 

August  26. 1993. 

Take  notice  that  on  August  20, 1993. 
CSW  Nevada,  Inc..  a  corporation 
organized  under  the  laws  of  Dels  ware 
(the  "Applicant")  v4iose  address  is  500 
North  Akard  Street  suite  2550,  F  .O.  Box 
660164,  Dallas.  Te>as  75266.  filed  with 
the  Federal  Energy  Regulatory 
Commission  an  application  for 
determination  of  wnolesale  exen  pt 
generator  status  pu^uant  to  Part  365  of 
the  Commission's  regulations. 

The  Applicant  states  that  it  wi  1  be 
engaged  directly  ard  exclusively  in  the 
business  of  owning  and  operatin  \  a 
proposed  electric  generating  feci  ity  (the 
"Facility")  and  selling  all  electa : 
energy  generated  by  the  Facility 
exclusively  at  who  esale  to  Neva  da 
Power  Corporation  ('NPC").  The 
Facility  will  be  located  in  Clark  (];ounty, 
Nevada,  and  will  have  an  appro)  imate 
net  electrical  capability  of  160 
megawatts.  The  Fadlity  will  inc  ude  a 
substation  and  related  equipment  that 
are  necessary  to  interconnect  the 
Facility  with  the  transmission  fa:ilrties 
of  NPC.  The  Applicant  requests  n 
determination  that  the  Facility  v  ill  be 
an  exempt  wholesale  generator  i  nder 
section  32(a)(1)  of  the  Public  UtHity 
Holding  Company  Act  of  1935. 

Any  person  desinug  to  be  hea~d 
concerning  the  application  for  e:;empt 
wholesale  generator  status  should  file  a 
motion  to  intervene  or  comment;  with 
the  Federal  Energy  Regulatory 
Commission,  825  North  Capitol  street, 
NE.,  Washington,  DC  20426,  in 
accordance  with  Rules  211  and,:i4  of 
the  Commission's  Rules  of  Pract  .ce  and 
Procedure.  The  Com-mission  wil  1  limit 
its  consideration  of  the  commen  is  to 
those  that  concern  the  adequacy  or 
accuracy  of  the  apoUcation.  All  such 
motions  and  comments  should  !« filed 
on  or  before  Septenber  14, 1992  and 
must  be  served  on  the  applicant  Any 
person  wishing  to  become  a  par  y  must 


file  a  motion  to  intervene.  Copies  of  this 

filing  are  on  file  with  the  Commission 

and  are  available  for  public  inspection. 

LoisD.  Cashell, 

Secretary. 

(PR  Doc.  93-2161B  Filed  9-3-83;  8:45  am] 
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PocketKo.  'ny»4-1-2J-0001 

Eastern  Shore  Natural  Gas  Co.; 
Proposed  Changes  In  FERC  Gas  Tariff 

August  31,  1993. 

Take  notice  that  on  August  26. 1993 
Eastern  Shore  Natural  Gas  Company 
(ESNG)  tendered  for  filing  as  part  of  its 
FERC  Gas  Tariff.  First  Revised  Volume 
No.  1 .  certain  revised  tariff  sheets 
included  in  Appendix  A  attached  to  the 
filing.  Such  sheets  are  proposed  to  be 
effective  October  l,  1993. 

ESNG  states  that  the  purpose  of  the 
instant  filiiig  is  to  reflect  an  increase  of 
$0.0002  per  dt  in  the  Annual  Charge 
Adjustment  (ACA)  Charge  in  the 
commodity  portion  of  ESNG's  sales  and 
transportation  rates.  Pursuant  to  Order 
472,  the  Commission  assessed  ESNG  its 
annual  ACA  charge  based  on  $0.0026/ 
Mcf  for  the  annual  period  commencing 
October  1. 1993.  In  accordance  with 
Section  25  of  the  General  Terms  and 
Conditions  of  ESNG's  First  Revised 
Volume  No.  1  Tariff,  ESNG's  proposed 
tariff  sheets  track  the  Commission 
approved  ACA  unit  rate  of  $0.0026/Mcf 
($0.0025/dt  on  ESNG's  system) 
commencing  October  1, 1993. 

ESNG  states  that  copies  of  the  filing 
have  been  served  upon  its  furisdictional 
customers  and  interested  State 
Commissions. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion 
to  intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission,  825 
North  Capitol  Street.  NE..  Washington. 
DC  20426.  in  accordance  with  Rule  211 
and  Rule  214  of  the  Commission's  Rules 
of  Practice  and  Procedure  (18  CFR 
385.211  and  385.214).  All  such  motions 
or  protests  should  be  filed  on  or  before 
September  8. 1993.  Protests  will  be 
considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  Copies 
of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection. 
Lois  D.  Cashell. 
Secretary. 
(PR  Doc.  93-21625  Filed  9-3-93;  8:45  ami 

BILUNC  COOE  CTir-OI-M 


47136  Federal  Register  /  Vol.  58.  No.  171  /  Tuesday.  September  7,  1993  /  Notices 


[OoclMt  Na  TQ93-9-23-000] 

Eastern  Shore  Natural  Gas  Co.; 
Proposed  Changes  in  FERC  Gas  Tariff 

August  31. 1993. 

Take  notice  that  on  August  26, 1993 
Eastern  Shore  Natural  Gas  Company 
(ESNG),  tendered  for  filing  as  part  of  its 
FERC  Gas  Tariff,  First  Revised  Volume 
No.  1,  certain  revised  tariff  sheets 
included  in  appendix  A  attached  to  the 
filing.  Such  sheets  are  proposed  to  be 
effective  September  1, 1993. 

ESNG  states  that  the  above  referenced 
tariff  sheets  are  being  filed  pursuant  to 
Section  154.308  of  the  Commission's 
regulations  and  Sections  21,  23  and  24 
of  the  General  Terms  and  Conditions  of 
ESNG's  FERC  Gas  Tariff  to  reflect 
changes  in  ESNG's  jurisdictional  rates. 
ESNG  also  states  that  the  sales  rates  set 
forth  thereon  reflect  an  increase  of 
$0.2641  p>er  dt  in  the  Commodity  Charge 
and  an  increase  of  $0.0425  per  dt  In  the 
Demand  Charge  as  measured  against 
ESNG's  Quarterly  PGA  Filing  in  Docket 
No.  TQ93-8-23-000  as  filed  on  July  1, 
1993  and  proposed  to  be  effective  on 
August  1, 1993. 

ESNG  states  that  copies  of  the  filing 
have  been  served  upon  its  jurisdictional 
customers  and  interested  state 
commissions. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion 
to  intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission,  825 
North  Capitol  Street,  NE.,  Washington, 
DC  20426,  in  accordance  with  Rule  211 
and  Rule  214  of  the  Commission's  Rules 
of  Practice  and  Procedure  (18  CFR 
385.211  and  385.214).  All  such  motions 
or  protests  should  be  filed  on  or  before 
September  8, 1993.  Protests  will  be 
considered  by  the  Commission  in 
determining  tho  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  Copies 
of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection. 
Lois  D.  Cashell, 
Secretary. 
|FR  Doc.  93-21630  Filed  9-3-93;  8:45  ami 

BILUNC  CO06  (TIT-OI-M 


[Docket  No.  EG93-76-000] 

Muddy  River  Limited  Partnership; 
Application  for  Determination  of 
Exempt  Wholesale  Generator  Status 

August  31,1993. 

On  August  27, 1993,  Muddy  River 
Limited  Partnership  of  Fairlane  Plaza 
South,  330  Town  Center  Drive,  Suite 


1000,  Dearborn,  Michigan  48126,  filed 
with  the  Federal  Energy  Regulatory 
Commission  an  application  for 
determination  of  Exempt  Wholesale 
Generator  status  pursuant  to  part  365  of 
the  Commission's  regulations. 

According  to  the  applicant.  Muddy 
River  Limited  Partnership  is  in  the 
exclusive  business  of  owning  and 
operating  a  135  MW  (net)  electric 
generating  facility  located  in  Moapa, 
Nevada.  The  electric  energy  generated 
by  this  fadhty  will  be  sold  at  wholesale 
to  Nevada  Power  Company  and  may 
also  be  sold  to  other  non-retail  parties. 

Any  person  desiring  to  be  heard 
concerning  the  application  for  exempt 
wholesale  generator  status  should  file  a 
motion  to  intervene  or  comments  with 
the  Federal  Energy  Regulatory 
Commission,  825  North  Capitol  Street. 
NE.,  Washington,  DC  20426,  in 
accordance  with  §§385.211  and  385.214 
of  the  Commission's  Rules  of  Practice 
and  Procedure.  The  Commission  will 
limit  its  consideration  of  comments  to 
those  that  concern  the  adequacy  or 
accuracy  of  the  application.  All  such 
motions  and  comments  should  be  filed 
on  or  before  September  21, 1993  and 
must  be  served  on  Applicant.  Any 
person  wishing  to  become  a  party  must 
file  a  motion  to  intervene.  Copies  of  this 
filing  are  on  file  with  the  Commission 
and  are  available  for  public  insp>ection. 
Lois  D.  Cashell, 
Secretary. 
(PR  Doc.  93-21623  Filed  9-3-93;  8:45  am) 

BILUNO  COOC  6717-01-M 


pocket  No.  EG93-75-000] 

Naheola  Power,  Inc.;  Application  for 
Determination  of  Exempt  Wholesale 
Generator  Status 

August  31, 1993. 

On  August  27, 1993,  Naheola  Power, 
Inc.  ("Company"),  a  corporation 
organized  and  existing  under  the  laws  of 
the  State  of  Delaware,  whose  address  is 
1177  West  Loop  South,  suite  900, 
Houston,  Texas,  77027,  filed  with  the 
Federal  Energy  Regulatory  Commission 
an  Application  for  Determination  of 
Exempt  Wholesale  Generator  Status 
pursuant  to  part  365  of  the 
Commission's  regulations. 

According  to  Company,  it  is 
exclusively  engaged  in  the  business  of 
owning  and  operating  certain  electric 
generating  facilities  to  be  constructed  in 
Goodsprings,  Clark  County,  Nevada  (the 
"Facility").  The  Facility,  when 
completed,  will  be  a  280  MW  (net 
output)  gas-fired  electric  generating 
facility  located  in  Goodsprings,  Clark 
County,  Nevada.  Construction  is 


anticipated  to  begin  on  the  Facility  in 
December,  1997,  and  the  Facility  is 
expected  to  be  substantially  complete  in 
2000.  Comi>any  will  sell  electricity 
generated  at  the  Facility  exclusively  at 
wholesale,  to  Nevada  Power  Company 
("NPC")  pursuant  to  a  25-year 
agreement  to  be  entered  into  between 
Company  and  NPC.  When  the  Facility  is 
in  operation,  its  revenues  will  come 
exclusively  from  the  sale  of  electricity  to 
NPC. 

Any  person  desiring  to  be  heard 
concerning  the  application  for  exempt 
wholesale  generator  status  should  file  a 
motion  to  intervene  or  comments  with 
the  Federal  Energy  Regulatory 
Commission,  825  North  Capitol  Street, 
NE.,  Washington,  DC  20426,  in 
accordance  with  §§  385.211  and 
385.214  of  the  Commission's  Rules  of 
Practice  and  Procedure.  The 
Commission  will  limit  its  consideration 
of  comments  to  those  that  concern  the 
adequacy  or  accuracy  of  the  application. 
All  such  motions  and  comments  should 
be  filed  on  or  before  September  21, 1993 
and  must  be  served  on  Applicant.  Any 
person  wishing  to  become  a  party  must 
file  a  motion  to  intervene.  Copies  of  this 
filing  are  on  file  with  the  Commission 
and  aie  available  for  public  inspection. 
Lois  D.  Cashell. 
Secretary. 

[PR  Doc.  93-21622  Filed  9-3-93;  8:45  am] 
BILUNO  COOC  ariT-oi-M 


[Docket  No.  TO93-6-86-001] 

Pacific  Gas  Transmission  Co.;  Change 
in  Sales  Rates  Pursuant  to  Purchased 
Gas  Adjustment 

August  31, 1993. 

Take  notice  that  on  August  26, 1993, 
Pacific  Gas  Transmission  Company 
(PGT)  submitted  for  filing  pursuant  to 
part  154  of  the  Federal  Energy 
Regulatory  Commission's  (Commission) 
regulations  under  the  Natural  Gas  Act, 
a  proposed  change  in  rates  applicable  to 
service  rendered  under  Rate  Schedule 
PL-1  in  accordance  with  Paragraph  21 
of  its  FERC  Gas  Tariff,  Second  Revised 
Volume  No.  1. 

PGT  states  that  this  filing  corrects  a 
tariff  sheet  pagination  error  in  the 
original  proposed  change  made  at 
Docket  No.  TQ93-5-86-000  and  also 
corrects  the  Docket  Number  to  Docket 
No.  TQ93-6-86-000.  No  changes  in  the 
tariff  or  the  effective  date  are  being 
proposed  in  this  filing. 

PGT  states  that  a  copy  of  this  filing 
has  been  served  on  PCT's  jurisdictional 
sales  customers  and  interested  state 
commissions. 
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Any  person  desiring  to  protest  said 
filing  should  file  a  protest  with  the 
Federal  Energy  Regulatory  Commission, 
825  North  Capitol  Street.  NE., 
Washington,  DC  20426.  in  accordance 
with  §  385.211  of  the  Commission's 
Rules  of  Practice  and  Procedure.  All 
such  protests  should  be  filed  on  or 
before  September  8, 1993.  Protests  will 
be  considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Copies  of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection  in  the  public  reference  room. 
Lois  D.  Cariwll, 
Secretary. 
(FR  Doc.  93-21629  Filed  9-3-93;  8:45  am] 

BILUNG  CODE  6717-41-M 

[Docket  No.  0993-683-000] 

Transconthtental  Gas  Pipe  Line  Corp.; 
Application 

August  31, 1993. 

Take  notice  that  on  August  26, 1993, 
Transcontinental  Gas  Pipe  Line 
Corporation  (Transco),  Post  Office  Box 
1396,  Houston,  Texas  77251,  Gled  in 
Docket  No.  CP93-683-000  an 
application  pursuant  to  section  7(b)  of 
the  Natural  Gas  ,\ct  for  authorization  to 
abandon  a  certificated  transportation 
service  for  Florida  Gas  Transmission 
Company  (FGT),  all  as  more  fully  set 
forth  in  the  application  which  is  on  file 
with  the  Commission  and  open  to 
public  inspection. 

Transco  states  that  it  has  provided  a 
transportation  service  from  FGT  under 
Rate  Schedule  X-232  which  was 
authorized  by  order  issued  May  4. 1981, 
in  Docket  No.  CP80-383.  It  is  indicated 
tbat  under  Rate  Schedule  X-232 
Transco  transports  for  FGT  on  a  Rrm 
basis  up  to  5,000  Mcf  of  natural  gas  per 
day,  and,  on  an  interruptible  basis,  up 
to  18,400  Mcf  per  day.  It  is  also  stated 
that  the  agreement  provides  for  Transco 
to  receive  the  quantities  of  gas  at  Ship 
Shoal  Block  68  and  South  Pelto  Blocks 
9  and  10,  offshore  Louisiana,  and  to 
redeliver  equivalent  quantities  to  the 
existing  interconnections  between  the 
systems  of  Transco  and  FGT  in  St. 
Helena  and  Vermilion  Parishes. 

Transco  states  that  Article  2  of  the 
rate  schedule  provides  that  the 
agreement  shall  remain  in  effect  for  a 
term  of  eight  years  from  the  date  of 
initial  delivery  of  gas  (May  4, 1981)  and 
thereafter  until  terminated  by  either 
party  by  giving  180  days  prior  written 
notice  to  the  other  party.  Jt  is  indicated 
that,  by  letter  dated  August  14. 1992. 
FGT  advised  that  it  wished  to  have  the 


transportation  service  termineti  d 
effective -Februarj  10, 1993.  Trf  nsco 
also  states  that  deliveries  termiiated  on 
January  31. 1993.  Transco  requests  that 
the  abandonment  authorizatioc  be  made 
effective  retroactive  to  Februap  10, 
1993.  No  abandonment  of  facilities  is 
requested. 

Any  person  defiring  to  be  heird  or  to 
make  any  protest  with  referenc;  to  said 
application  should  on  or  befon 
September  21, 1933,  file  with  tie 
Federal  Energy  R^ulatory  Con  mission. 
Washington,  DC  20426,  a  motitm  to 
intervene  or  a  protest  in  accorc  ance 
with  the  requirements  of  the 
Commission's  Rtles  of  Practice  and 
Procedure  (18  CFR  385.214  or  385.211) 
and  the  Regulations  under  the  Natiual 
Gas  Act  (18  CFR  157.10).  All  protests 
filed  with  the  Commission  wij  1  be 
considered  by  it  in  determinirg  the 
appropriate  action  to  be  taken  but  will 
not  serve  to  make  the  protestaits  parties 
to  the  proceedinf,.  Any  person  wishing 
to  become  a  party  to  a  procee<  ing  or  to 
participate  as  a  party  in  any  hearing 
therein  must  file  a  motion  to  intervene 
in  accordance  with  the  Comm  ission's 
Rules. 

Take  further  notice  that,  pu-suant  to 
the  authority  cortained  in  am.  subject  to 
the  jurisdiction  conferred  upcn  the 
Federal  Energy  Regulatory  Commission 
by  sections  7  anc  15  of  the  Ni  tural  Gas 
Act  and  the  Commission's  Ru  es  of 
Practice  and  Pnxsdure,  a  heaing  will 
be  held  without  nirther  notio:  before  the 
Commission  or  i's  designee  oi  this 
application  if  no  motion  to  in  :ervene  is 
filed  within  the  time  requirec  herein,  if 
the  Commission  on  its  own  n  view  of 
the  matter  finds  'hat  permiss;  on  and 
approval  for  the  proposed  ab  indonment 
are  required  by  Lie  public  co  ivenience 
and  necessity.  If  a  motion  for  leave  to 
intervene  is  timely  filed,  or  L  the 
Commission  on  its  own  moti  in  believes 
that  a  formal  hearing  is  requi^d,  further 
notice  of  such  hf)aring  will  bo  duly 
given. 

Under  the  procedure  hereii  provided 
for,  unless  othervise  advisee ,  it  will  be 
unnecessary  for  Transco  to  appear  or  be 
represented  at  the  bearing. 
Lois  D.  CasbeU, 
Secretary. 

(FR  Doc.  93-2162C  Filed  9-3-9: ;  8:45aml 
BILUNG  CODE  STir-A'-M 


[Dooliet  No.  RP-«n-17S-0M] 

Williston  Basin  interstataP  paline  Co.; 
Proposad  Changes  in  FEftC  Gas  Tariff 

August  31.1993. 

Take  notice  that  on  Augud^B,  1993. 
Williston  Basin  Interstate  Pi  oeline 


Company  (Williston  Basin),  tendered  for 
filing  as  part  of  its  FERC  Ges  Tariff, 
certain  revised  tariff  sheets  to  First 
Revised  Volume  No.  1,  Original  Volume 
No.  1-A,  Original  Volume  No.  1-B  and 
Original  Volume  No.  2. 

Williston  Basin  states  that  the  revised 
tariff  sheets  are  being  filed  pursuant  to 
§  2.104  of  the  Commission's  Regulations 
and  the  Commission's  Order  No.  528 
issued  November  1, 1990  in  Docket  Nos. 
RM91-2-000.  ef  ay.,  to  implement  the 
partial  recovery  of  $28,702,928  or 
buyout/buydown  costs.  Under  the  filing. 
Williston  Basin  is  proposing  to  absorb 
twenty-five  percent  of  such  costs, 
recover  twenty-five  percent  of  the  costs 
through  a  fixed  monthly  surcharge  and 
recover  a  fifty  percent  of  such  costs 
through  a  throughput  surcharge  rate  of 
8.861c  per  dkt. 

Williston  Basin  states  that  it 
detennined  its  individual  customer 
fixed  monthly  surcharge  amounts  using 
an  allocation  based  on  sales  Maximum 
Daily  Quantities  (MDQ)  in  accordance 
with  Section  33  of  the  General  Terms 
and  Conditions  of  Volume  No.  1  of  its 
FERC  Gas  Tariff. 

Williston  Basin  has  requested  that  the 
Commission  accept  this  filing  to  become 
effective  October  1, 1993. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion 
to  intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission,  825 
North  Capitol  Street,  NE.,  Washington 
£>C  20426.  in  accordance  with  Rules  211 
and  214  of  the  Commission's  Rules  of 
Practice  and  Procedure  (18  CFR  385.211 
and  385.214).  All  such  motions  or 
protests  should  be  filed  on  or  before 
September  8. 1993.  Protests  will  be 
considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Any  person  wishing  to  become  a  party 
to  the  proceeding  must  file  a  motion  to 
inter\-ene.  Copies  ofthe  filing  are  on  file 
with  the  Commission  and  are  available 
for  public  inspection. 
Lois  0,  Cadiell. 
Secretary. 
IFR  Doc  93-21624  Filed  9-3-93;  8:45  am] 

BiUlNO  COOC  C717-01-M 


Office  of  Arms  Control  and 
Nonproiiferatlon 

Proposed  Sut>sequent  Arrangement 

Pursuant  to  section  131  ofthe  Atomic 
Energy  Act  of  1954.  as  amended  (42 
U.S.C.  2160).  notice  is  hereby  given  of 
a  proposad  "subsequent  arrangement" 
under  the  Additional  Agreement  for 
Cooperation  between  the  Government  of 
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the  United  States  of  America  and  the 
European  Atomic  Energy  Community 
(EURATOM)  concerning  Peaceful  Uses 
of  Atomic  Energy,  as  amended,  and  the 
Agreement  for  Cooperation  between  the 
Government  of  the  United  States  of 
America  and  the  Government  of 
Switzerland  concerning  Civil  Uses  of 
Atomic  Energy,  as  amended. 

The  subsequent  arrangement  to  be 
carried  out  under  the  above-mentioned 
agreements  involves  approval  for  the 
following  retransfer:  RTU/SD(EU)-67. 
for  the  transfer  of  10,000  coated 
uranium  dioxide  particles  containing  6 
grams  of  uranium  enriched  to  16.7 
percent  in  the  isotope  uranium-235  for 
measurements  at  the  Paul-Scherrer 
Institute  in  Switzerland. 

In  accordance  with  section  131  of  the 
Atomic  Energy  Act  of  1954,  as  amended, 
it  has  been  determined  that  this 
subsequent  arrangement  will  not  be 
inimical  to  the  common  defense  and 
security. 

This  subsequent  arrangement  will 
take  effect  no  sooner  than  fifteen  days 
after  the  date  of  publication  of  this 
notice. 

Issued  in  Washington,  DC,  on  August  31. 
1993. 

Edward  T.  Fei, 

Acting  Dirpcfor,  Office  cf  Sonprolifemtion 
Policy.  Office  of  Arms  Control  and 
Nonproliferation. 
|FR  Doc.  93-21716  Filed  9-3-93;  8:45  am) 

BILUNG  COOC  6460-01-M 


ENVIRONMENTAL  PROTECTION 
AGENCY 


[OPPTS-00142;  FRL-4645-1] 

Toxics  Data  Reporting  SutKommittee 
of  the  Environmental  Information  and 
Assessments  Committee  National 
Advisory  Council  for  Environmental 
Policy  and  Technology;  Notice  of 
Public  Meeting 

AGENCY:  Environmental  Protection 

Agency  (EPA). 

ACTION:  Notice  of  public  meeting. 

SUMMARY:  Under  the  Federal  Advisory 
Committee  Act.  EPA  gives  notice  of  a  2- 
day  meeting  of  the  Toxics  Data 
Reporting  subcommittee  of  the  National 
Advisory  Council  for  Environmental 
Policy  and  Technology.  This  will  be  the 
third  meeting  of  the  Toxics  Data 
Reporting  subcommittee,  whose  mission 
is  to  provide  advice  to  EPA  regarding 
the  Agency's  Toxics  Release  Inventory 
(TRI)  Program. 

DATES:  The  public  meeting  will  take 
place  on  Monday.  September  20,  1993. 
from  9  a.m.  to  4:30  p.m..  and  Tuesday, 


September  21. 1993.  from  8:30  a.m.  to 
3  p.m.  Members  of  the  public  wishing 
to  make  comments  at  this  meeting 
should  submit  their  comments,  in 
writing,  by  September  13, 1993. 
ADDRESSES:  The  public  meeting  will  be 
held  at:  The  National  Governors' 
Association's  Hall  of  the  States 
Building,  Rm.  283.  444  North  Capitol 
St..  Washington.  DC  20001.  Telephone: 
202-624-5370.  Written  comments  must 
be  submitted  to:  Sam  Sasnett. 
Environmental  Assistance  Division  (TS- 
799).  TS-799.  Environmental  Protection 
Agency.  401  M  St..  SW..  Washington. 
DC  20460. 

FOR  FURTHER  INFORMATION  CONTACT:  )ohn 
Harman.  Environmental  Assistance 
Division  (TS-799).  Environmental 
Protection  Agencv.  401  M  St..  SW.. 
Washington.  DC  20460.  Telephone: 
202-260-6395. 

SUPPLEMENTARY  INFORMATION:  EPA  is 
proposing  that  the  subcommittee  review 
the  following  issue  areas:  TRI  data 
management.  TRI  program  directions, 
and  Form  R  elements  and  reporting 
policy  (Form  R  is  the  EPA  form  used  to 
report  information  required  under 
section  313  of  the  Emergency  Planning 
and  Community  Right-to-Know  Act). 
The  agenda  for  the  2  days  will  focus  on 
discussion  of  Form  R  elements  and 
reporting  policy.  Meeting  participants 
will  discuss  specific  definition  issues 
associated  with  elements  added  to  Form 
R  as  a  result  of  the  Pollution  Prevention 
Act  of  1990. 

Dated:  August  30.  1993. 
Abby  I.  Pimie, 

Director.  Office  of  Cooperative  Environmental 
Management.  Office  of  the  Administrator 
IFR  Doc.  93-21719  Filed  9-3-93,  8:45  am) 

BILUNO  COOC  ta«0-90-F 


FEDERAL  COMMUNICATIONS 
COMMISSION 

Public  information  Collection 
Requirements  Submitted  to  Office  of 
Management  and  Budget  for  Review 

August  27, 1993. 

The  Federal  Communications 
Commission  has  submitted  the 
following  information  collection 
requirements  to  0MB  for  review  and 
clearance  under  the  Paperwork 
Reduction  Act  of  1980  (44  U.S.C.  3507). 

Copies  of  these  submissions  may  be 
purchased  from  the  Commission's  copy 
contractor.  International  Transcription 
Service.  Inc..  2100  M  Street.  NW.,  suite 
140.  Washington.  DC  20037.  (202)  857- 
3800.  For  further  information  on  these 
submissions  contact  Judy  Boley.  Federal 
Communications  Commission.  (202) 


632-0276.  Persons  wishing  to  comment 

on  these  information  collections  should 

contact  Jonas  Neihardt.  Office  of 

Management  and  Budget,  room  3235 

NEOB.  Washington.  DC  20503,  (202) 

395-4814. 

OMB  Number:  3060-0222 

Title:  Section  97.213.  Remote  control  of 

a  station 
Action:  Extension  of  a  currently 

approved  collection 
ResponderJts:  Individuals  or  households 
Frequency  of  Response:  Recordkeeping 

requirement 
Estimated  Annual  Burden:  500 
recordkeepers;  0.2  hours  average 
burden  per  recordkeeper;  100  hours 
total  annual  burden 
Needs  and  Uses:  The  recordkeeping 
requirement  contained  in  §97.213 
consists  of  posting  a  photocopy  of  the 
station  license,  a  label  with  the  name, 
address,  and  telephone  number  of  the 
station  licensee,  and  the  name  of  at 
least  one  authorized  control  operator. 
This  requirement  is  necessary  so  that 
quick  resolution  of  any  harmful 
interference  problems  can  be  achieved 
and  to  ensure  that  the  station  is 
operating  in  accordance  with  the 
Communications  Act  of  1934.  as 
amended.  The  information  is  used  by 
FCC  staff  during  inspections  and 
investigations  to  assure  that  remotely 
controlled  amateur  radio  stations  are 
licensed  in  accordance  with 
applicable  rules,  statutes  and  treaties. 
In  the  absence  of  this  recordkeeping 
-     requirement,  field  inspections  and 
investigations  related  to  harmful 
interference  could  be  severely 
hampered  and  needlessly  prolonged 
due  to  inability  to  quickly  obtain  vital 
information  about  a  remotely 
controlled  station. 
OMB  Number:  3060-0249 
Title:  Section  74.781.  Station  records 
Action:  Extension  of  a  currently 

approved  collection 
Respondents:  State  or  local 
governments,  non-profit  institutions, 
and  businesses  or  other  for-profit 
(including  small  businesses) 
Frequency  of  Response:  Recordkeeping 

requirement 
Estimated  Annual  Burden:  6,253 
recordkeepers;  0.92  hours  average 
burden  per  recordkeeper;  5,753  hours 
total  annual  burden 
Needs  and  Uses:  Section  74.781  requires 
licensees  of  low  power  television,  TV 
translator  and  TV  booster  stations  to 
maintain  adequate  station  records. 
These  records  shall  include  the 
current  instrument  of  authorization, 
official  correspondence  with  the  FCC, 
maintenance  records,  contracts, 
permission  for  rebroadcasts,  and  other 
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pertinent  documents.  They  should 
also  include  any  observed  or 
otherwise  known  extinguishment  or 
improper  functioning  of  a  tower  light. 
The  records  are  used  by  FCC  staff  in 
field  investigations  to  assure  that 
reasonable  measures  are  taken  to 
maintain  proper  station  operation  and 
to  ensure  compliance  with  the 
Commission's  rules. 

OMB  Number:  3060-0250 

Title:  Section  74.784,  Rebroadcasts 

Action:  Extension  of  a  currently 
approved  collection 

Respondents:  State  or  local 
governments,  non-profit  institutions, 
and  businesses  or  other  for-profit 
(including  small  businesses) 

Frequency  of  Response:  On  occasion 
reporting  requirement 

Estimated  Annual  Burden:  2,084 
responses;  1  hour  average  burden  per 
response;  2,084  hours  total  annual 
burden  per  response 

Needs  and  Uses:  Secton  74.784(b) 
requires  that  a  licensee  of  a  low  power 
television  or  TV  translator  station 
shall  not  rebroadcast  the  programs  of 
any  other  TV  broadcast  station 
without  obtaining  prior  consent  of  the 
station  whose  signals  or  programs  are 
proposed  to  be  retransmitted.  Section 
74.784(b)  also  requires  licensees  of 
low  power  television  and  TV 
translator  stations  to  notify  the 
Commission  when  rebroadcasting 
programs  or  signals  of  another  station. 
This  notification  shall  include  the  call 
letters  of  each  station  rebroadcast.  The 
licensee  of  the  low  power  television 
or  TV  translator  station  shall  certify 
that  written  consent  has  been 
obtained  from  the  licensee  of  the 
station  whose  programs  are 
retransmitted.  The  data  is  used  by 
FCC  staff  to  ensure  compliance  with 
Section  325(a)  of  the  Communications 
Act  of  1934,  as  amended,  which  states 
that  no  broadcasting  station  shall 
rebroadcast  the  program  or  any  part 
thereof  of  another  broadcasting  station 
without  the  express  authority  of  the 
originating  station. 

William  F.  Caton. 

Acting  Secretary. 

|FR  Doc.  93-21599  Filed  9-3-93;  8:45  am] 

BH.UNG  CODE  •712-01-M 


Applications  for  Consolidated  Hearing 

1.  The  Commission  has  before  it  the 
following  mutually  exclusive 
applications  for  a  new  FM  station: 


Appiicant,  dty 
and  state 

File  No. 

MM 

rtncket 

No. 

A.  Darretl  Bryan; 
Tusculum,  TN. 

B.  SBH  Prop- 
erties, Inc.; 
TuscUum,  TN. 

BPH- 

920109MA 
FPH- 

9201 23MD 

93-421 

2.  Pursuant  to  Section  3091  e)  of  the 
Communications  Act  of  193^1 ,  as 
amended,  the  above  applicat  ons  have 
been  designated  for  hearing  in  a 
consolidated  proceeding  uprn  the 
issues  whose  headings  are  s(t  forth 
below.  The  text  of  each  of  th  jse  issues 
has  been  standardized  and  i;  set  forth  in 
its  entirety  under  the  corresf  onding 
headings  at  51  FR  19347.  Mry  29, 1986. 
The  letter  shown  before  eacl  applicant's 
name,  above,  is  u.sed  below  o  signify 
whether  the  issue  in  question  applies  to 
that  particular  apolicant. 

Issue  Heading  and  Applicar  ts 

1.  Comparative — A  &  B 

2.  Ultimate— A  &  B 

3.  If  there  is  any  non-standardized 
issue(s)  in  this  prx:eeding,  the  full  text 
of  the  issue  and  the  applicant(s)  to 
which  it  applies  ere  set  fortl  in  an 
Appendix  to  this  Notice.  A  i:opy  of  the 
complete  HDO  in  this  proceeding  is 
available  for  inspection  and  copying 
during  normal  business  hotrs  in  the 
FCC  Dockets  Branch  (room  J30),  1919  M 
Street,  NW..  Washington,  Dl  The 
complete  text  may  also  be  purchased 
from  the  Commission's  duplicating 
contractor.  International  Tr;  nscription 
Service.  2100  M  Street.  NW  .  suite  140. 
Washington.  DC  20037  (telephone  202- 
857-3800). 

Larry  D.  Eads, 

Chief.  Audio  Services  Division,  Mass  Media 

Bureau. 

|FR  Doc.  93-21597  Filed  9-3-f  3;  8:45  ami 

BHXMQ  CODE  C712-01-M 


Licensee  Order  To  Show  C  ause 

The  Chief,  Audio  Services  Division, 
has  before  him  the  following  matter: 


Appltcant  city  and  state 


David  and  Stierry  Pike.  Licensees 
of  KRAN  (AM):  Morton,  TX 


docket 
No. 


93-242 


(Regarding  the  silent  status  of  Station 
KRAN  (AM)) 

Pursuant  to  Section  312(a)  (3)  and  (4) 
of  the  Communications  Act  of  1934,  as 
amended,  David  and  Sherry  Pike  have 
been  directed  to  show  cause  why  the 
license  for  Station  KRAN  (AM)  should 


not  be  revoked,  at  a  proceeding  in 
which  the  above  matter  has  been 
designated  for  hearing  concerning  the 
following  issues: 

1.  To  determine  whether  David  and 
Sherry  Pike  have  the  capability  and 
intent  to  expeditiously  resume 
broadcast  operations  of  KRAN  (AM) 
consistent  with  the  Commission's  Rules. 

2.  To  determine  whether  David  and 
Sherry  Pike  have  violated  §§  73.1740 
and/or  73.1750  of  the  Commission's 
Rules. 

3.  To  determine,  in  light  of  the 
evidence  adduced  pursuant  to  the 
forgoing  issues  whether  David  and 
Sherry  Pike  are  qualified  to  be  and 
remain  the  licensees  of  Station  KRAN 
(AM). 

A  copy  of  the  complete  Show  Cause 
Order  and  HDO  in  this  proceeding  is 
available  for  inspection  and  copying 
during  normal  business  hours  in  the 
FCC  Dockets  Branch  (room  320),  1919  M 
Street,  NW..  Washington.  DC.  The 
complete  text  may  also  be  purchased 
from  the  Commission's  duplicating 
contractor,  International  Transcription 
Service.  2100  M  Street.  NW..  suite  140. 
Washington,  DC  20037  (telephone  202- 
857-3800). 
Larry  D.  Eads, 

Chief,  Audio  Services  Division,  Mass  Media 
Bureau. 

IFR  Doc.  93-21598  Filed  973-93;  8:45  ami 
BH.UNG  CO06  «712-01-M 


FEDERAL  EMERGENCY 
MANAGEMENT  AGENCY 

[FEMA-993-DR] 

Minnesota;  Amendment  to  Notice  of  a 
Major  Disaster  Declaration 

AGENCY:  Federal  Emergency 
Management  Agency  (FEMA). 
ACTION:  Notice. 

SUMMARY:  This  notice  amends  the  notice 
of  a  major  disaster  for  the  State  of 
Minnesota  (FEMA-993-DR).  dated  June 
11, 1993.  and  related  determinations. 
EFFECTTVE  DATE:  August  27.  1993. 
FOR  FURTHER  INFORMATION  CONTACT: 
Pauline  C.  Campbell.  Disaster 
Assistance  Programs.  Federal 
Emergency  Management  Agency. 
Washington.  DC  20472.  (202)  646-3606. 
SUPPLEMENTARY  INFORMATION:  The  notice 
of  a  major  disaster  for  the  State  of 
Minnesota  dated  July  11.  1993,  is  hereby 
amended  to  include  the  following  area 
among  those  areas  determined  to  have 
been  adversely  affected  by  the 
catastrophe  declared  a  major  disaster  by 
the  President  in  his  declaration  of  June 
11,1993:         • 
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Wright  County  far  bidhridu*!  Assistance  and 

Public  Assiiftance 
(Catalog  of  FetkraJ  DotDcstk  Assistance  No. 
83.516.  Disaster  Assistance) 

RidMrdW.KrteM, 

Deputy  Associate  Director,  State  and  Local 

Programs  and  Support 

IFR  Doc.  93-21742  Filed  9-3-93;  »:45  am) 

BILUN6  COOe  (TM-n-M 


[FEMA-IOOO-DR] 

Kansas:  Amendment  to  Notice  of  s 
Major  Disaster  Declaration 

AGENCY:  Federal  Ennergency 
Management  Agency  (FEMA). 
ACTION:  Notice. 

SUMMARV:  This  notice  amends  the  notice 
of  a  major  disaster  for  the  State  of 
Kansas.  (FEM.^-1000-DR),  dated  Jufy 
22,  1993,  and  related  determinations. 
EFFECTTVE  DATE:  August  30. 1993. 
FOR  FURTHER  INFORMATION  CONTACT: 
Pauline  C  CampbtiU,  Disaster 
Assistance  Programs,  Federal 
Emergency  Management  Agency, 
Washington,  DC  20472.  (202)  646-3606. 
SUPPLEMENTARY  INFORMATION:  The  notice 
of  a  major  disaster  for  the  State  of 
Kansas  dated  July  22, 1993.  is  hereby 
amended  to  include  the  following  area 
among  those  areas  determined  to  have 
been  adversely  affected  by  the 
catastrophe  declared  a  major  disaster  by 
the  President  in  his  declaration  of  July 
22, 1993: 

Mitchell  County  for  Public  .^ssrstance  and 

Individual  Assistance 
(Catalog  of  Federal  Domestic  Assistance  No. 
8.). 516.  Disaster  Assistance) 
Richard  W.  KriiUB, 

Deputy  Associate  Director,  State  and  Local 
Pmgrams  and  Support 
iFR  Doc.  93-21741  Filed  9-3-93:  8  45  ami 

atLUNQ  CODE  <718-M-M 

[FEMA-«36-0R} 

New  Jersey;  Amendment  to  Notice  of 
a  Major  Disaster  Declaration 

AGENCY:  Federal  Emergency 
Management  Agency  fFEMA). 
ACTION:  Notice. 

SUMMARY:  This  notice  amends  the  notice 
of  a  major  disaster  for  the  State  of  New 
Jersey  (FEMA-936-DR),  dated  March  3. 
1992,  and  related  determinations. 
EFFECTTVE  DATE:  August  26,  1993. 
FOR  FURTHER  INFORMATION  CONTACT: 
Pauline  C.  Campbell,  Disaster 
Assistance  Programs,  Federal 
Emergency  Management  Agency, 
Washington,  DC  20472,  (202)  646-3606. 


SUPPl£MENTARY  INFORMATION:  Notice  is 
hereby  given  that,  effective  this  date  and 
pursuant  to  the  authority  vested  in  the 
Director  of  the  Federal  Emergency 
Management  Agency  under  Executive 
Order  12148, 1  hereby  appoint  Ihor  W. 
Husar  of  the  Federal  Emergency 
Management  Agency  to  act  as  the 
Federal  Coordinating  OfHcer  for  this 
declared  disaster. 

This  action  terminates  my 
appointment  of  Stephen  Kempf  as 
Federal  Coordinating  Officer  for  tliis 
disaster. 

(Catalog  of  Federal  Domestic  Assistance  Na 

83.516.  Disaster  Assistance) 

lames  L.  Witt, 

Director. 

IFR  Doc.  93-21744  Filed  9-3-93;  8;45  am) 

BiujNO  cooc  sn»-a-« 


[FEMA-074-DR] 

New  York;  Amendment  to  Notice  of  a 
Major  Disaster  Declaration 

AGENCY:  Federal  Emergency 
Management  Agency  (FEMA). 

ACTION:  Notice. 

SUMMARY:  This  notice  amends  the  notice 
of  a  major  disaster  for  the  State  of  New 
York  (FEMA-974-DR).  dated  December 
21, 1992.  and  related  determinations. 

EFFECTIVE  DATE:  August  26. 1993. 

FOR  FURTHER  INFORMATION  COfrTACT: 
Pauline  C  Campbell,  Disaster 
Assistance  Programs,  Federal 
Emergency  Management  Agency, 
Washington.  DC  20472.  (202)  646-3606. 

SUPPLEMENTARY  INFORMATION:  Notice  is 
hereby  given  that,  effective  this  date  and 
pursuant  to  the  authority  vested  in  the 
Director  of  the  Federal  Emergency 
Management  Agency  under  Executive 
Order  12148. 1  hereby  appoint  Ihor  W. 
Husar  of  the  Federal  Emergency 
Management  Agency  to  act  as  the 
Federal  Coordinating  Officer  for  this 
declared  disaster. 

This  action  terminates  my 
appointment  of  Stephen  Kempf  as 
Federal  Coordinating  Officer  for  this 
disaster. 

(Catalog  of  Federal  Domestic  Assistance  No. 

83.516,  Disaster  Assistance) 

James  L.  Witt, 

Director. 

(FR  Doc.  93-21743  Filed  ^3-93:  8;45  ami 

BtLUNO  COOK  (Tia-OI-M 


FEDERAL  MARTTIME  COMMISSION 

Petitions  for  Temporary  Exemption 
From  Electronic  Tariff  RMng 
Requirements 

Petition  No.  PS9-93— Pacific  Coast  Tariff 
Bureau  on  Behalf  of  Various  Carriers 

Petition  No.  P60-93— Transax  Data  on  Behalf 
of  Various  Caniers 

Notice  is  hereby  given  of  the  filing  of 
petitions  by  the  above  named 
|}etitioners.  pursuant  to  46  CFR  514.8(a). 
for  temfKjrary  exemption  from  tlie 
electronic  tariff  filing  requirements  of 
the  Commission's  ATFI  System. 
Petitioners  request  exemption  from 
ATFI  filing  deadlines. 

To  facilitate  thorough  consideration  of 
the  petitions,  interested  persons  are 
requested  to  reply  to  the  petitions  no 
later  than  September  ID,  1993.  Replies 
shall  be  directed  to  the  Secretary, 
Federal  Maritime  Commission. 
Washington,  DC  20573-0001,  shall 
consist  of  an  original  and  15  copies,  and 
shall  be  served  on  the  following: 

P59-93— Mr.  James  C  Olsson.  President. 

Pacific  Coast  Tariff  Bureau,  221  Main 

Street,  Suite  530.  San  Francisco,  CA 

94105-1915 
P60-93 — Mr.  Steve  Baker,  Manag^er, 

Regulatory.  Transax  Data,  721  Route  202/ 

206.  Bridgewater.  N)  08807 

Copies  of  the  petitions  are  available 
for  examination  at  the  Washington,  DC 
office  of  the  Secretary  of  the 
Commission,  800  N.  Capitol  Street. 
NW.,  room  1046. 
Joseph  C.  Polking, 
Secretary. 
IFR  Doc.  93-21626  Filed  9-3-93;  8;45am| 

BtLUNG  CODE  <73a-01-M 


FEDERAL  TRADE  COMMISSION 
[DkL  C-34S6] 

DeMert  &  Dougherty,  inc.;  Prohit>ited 
Trade  Practices,  and  Affirmative 
Corrective  Actions 

AGENCY:  Federal  Trade  Commission. 
ACTION:  Consent  order. 

SUMMARY:  In  settlement  of  alleged 
violations  of  federal  law  prohibiting 
unfair  acts  and  practices  and  unfair 
methods  of  competition,  this  consent 
order  prohibits,  among  other  things,  an 
Illinois-based  corporation,  that 
manufactures  and  sells  consumer  hair- 
care  products,  from  making 
unsubstantiated  environmental 
representations  about  any  product  it 
markets,  whether  under  its  oum  name  or 
a  private  label. 
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DATES:  Complaint  and  Order  issued 
August  17. 1993. « 

FOR  FURTHER  INFORMATION  CONTACT:  C. 
Steven  Baker  or  )ohn  Hallerud,  Chicago 
Regional  Office.  Federal  Trade 
Commission,  55  East  Monroe  St.,  suite 
1437.  Chicago.  IL  60603.  (312)  353-    . 
8156. 

SUPPLEMENTARY  INFORMATION:  On  Friday. 
April  9,  1993,  there  was  published  in 
the  Federal  Register,  58  FR  18402,  a 
proposed  consent  agreement  with 
analysis  In  the  Matter  of  Health 
Management  Resources  Corporation,  for 
the  purpose  of  soliciting  public 
comment.  Interested  parties  were  given 
sixty  (60)  days  in  which  to  submit 
comments,  suggestions  or  objections 
regarding  the  proposed  form  of  the 
order. 

A  comment  was  filed  and  considered 
by  the  Commission.  The  Commission 
has  ordered  the  issuance  of  the 
complaint  in  the  form  contemplated  by 
the  agreement,  made  its  jurisdictional 
findings  and  entered  an  order  to  cease 
and  desist,  as  set  forth  in  the  proposed 
consent  agreement,  in  disposition  of  this 
proceeding. 

(Sec.  6.  38  Stat.  721;  15  U.S.C.  46.  Interprets 
or  applies  sec.  5,  38  Stat.  719,  as  amencled: 
15  U.S.C.  45.  52) 

Benjamin  I.  Berman, 

Acting  Secretary. 

IFR  Doc.  93-21662  Filed  9-3-93;  8:45  am) 

BiLUNO  coDC  erso-oi-M 

(OiaC-345q 

Health  Management  Resources 
Corporation;  Prohibited  Trade 
Practices,  and  Affirmative  Corrective 
Actions 

AGENCY:  Federal  Trade  Commission. 
ACTION:  Consent  order. 

SUMMARY:  In  settlement  of  alleged 
violations  of  federal  law  prohibiting 
unfair  acts  and  practices  and  unfair 
methods  of  competition,  this  consent 
order  prohibits,  among  other  things,  a 
Massachusetts-based  marketer  of  very- 
low-calorie  diet  programs  (rapid  weight 
loss,  modified  fasting  diets  of  800  or 
fewer  calories  per  day)  from  making 
false  or  unsubstantiated  claims  about 
health  risks,  weight  loss,  weight  loss 
maintenance,  acceptance  of  its  program 
by  the  medical  profession,  or  low 
success  rates  of  other  diet  programs;  and 
requires  certain  disclosures  in 
conjunction  with  safety  and  weight  loss 
maintenance  claims  in  the  future,  and 


scientific  evidence  to  back  up 
comparison  studies  or  cleims  of 
acceptance  by  the  medicel  profession. 
DATES:  Complain*  and  Order  issued 
August  17.  1993. 

FOR  FURTHER  INFORMATION  CONTACT: 
Renate  Kinschecl.,  FTC/H-200. 
Washington,  DC  20580,  (202)  326-3283. 
SUPPt-EMENTARY  IHFORMA-^ION:  On  Friday. 
April  9. 1993.  there  was  :3ublished  in 
the  Federal  Register.  58  FR  18402.  a 
proposed  consen'  agreement  with 
analysis  in  the  Matter  of  Health 
Management  Resources  Corporation,  for 
the  purpose  of  soliciting  public 
comment.  Interested  part  ies  were  given 
sixty  (60)  days  in  which  o  submit 
comments,  suggestions  cr  objections 
regarding  the  proposed  firm  of  the 
order. 

A  comment  was  filed  r nd  considered 
by  the  Commission.  The  Commission 
has  ordered  the  issuance  of  the 
complaint  in  the  form  contemplated  by 
the  agreement,  made  its  urisdictional 
findings  and  entered  an  jrder  to  cease 
and  desist,  as  set  forth  ir  the  proposed 
consent  agreement,  in  disposition  of  this 
proceeding. 

(Sec.  6.  38  Stat.  721;  15  US  C.  46.  Interprets 

or  applies  sec.  5.  36  Stat  7: 9,  as  amended; 

15  U.S.C.  45,  52) 

Benjuoin  I.  Berman, 

Acting  Secretary. 

[FR  Doc.  93-21663  Filed  9-3-93;  8:45  am) 

BUJJNOCOOE  STSO-OI-M 


[File  No.  922  323^ 

OSRAM  SYLVAKIA  Inc;  Proposed 
Consent  Agreement  Wi  1h  Analysis  to 
Aid  Public  Comment 

AGENCY:  Federal  Trade  Commission. 
ACTION:  Proposed  consent  agreement. 

SUMMARY:  In  settlement  of  alleged 
violations  of  federal  law  prohibiting 
unfair  acts  and  practicef  and  unfair 
methods  of  competition  this  consent 
agreement,  accepted  sul  ject  to  final 
Commission  approval,  \  'ould  prohibit, 
among  other  things,  a  Massachusetts- 
based  corporation  from  misrepresenting 
the  light  output,  wattage ,  and  energy 
cost  savings  of  any  of  itf  light  bulbs.  The 
respondent  would  be  required  to 
disclose,  whenever  ther?  are  claims  of 
electricity  cost  savings  c  r  any 
environmental  benefits  or  its  bulbs,  that 
the  bulbs  produce  less  1  ght  than  the 
bulbs  to  which  they  are  compared.  In 
addition,  the  responden  would  be 
required  to  comp;y  to  c»  rtain  provisions 


*  Copies  of  the  Complaint  and  the  Decision  and 
Order  are  available  from  the  Commission's  Public 
Reference  Branch.  H-130.  6th  Street  &  Pennsylvania 
Avenue.  NW..  Washington.  DC  20680. 


<  Copies  of  the  Complaint  an  i  the  Decision  and 
Order  are  available  from  the  D  mmission's  Public 
Reference  Branch.  H-130. 6th  Street  &  Pennsylvania 
Avenue.  NW..  Washington.  DC  20580. 


of  the  Commission's  trade  regulation 
rule  regarding  light  bulbs. 
DATES:  Comments  must  be  received  on 
or  before  November  8, 1993. 
ADDRESSES:  Comments  should  be 
directed  to:  FTC/Office  of  the  Secretary, 
room  159.  6th  St.  and  Pa.  Ave.,  NW., 
Washington.  DC  20580. 
FOR  FURTHER  INFORMATION  CONTACT:  Joel 
Winston.  FTC/S-4002,  Washington.  DC 
20580.  (202)  326-3153  or  Phoebe  Morse. 
Boston  Regional  Office,  Federal  Trade 
Commission,  10  Causeway  St.,  room 
1184,  Boston,  MA.  02222-1073.  (617) 
565-7240. 

SUPPLEMENTARY  INFORMATION:  Pursuant 
to  section  6(f)  of  the  Federal  Trade 
Commission  Act.  38  Stat.  721. 15  U.S.C. 
46  and  §  2.34  of  the  Commission's  Rules 
of  Practice  (16  CFR  2.34).  notice  is 
hereby  given  that  the  following  consent 
agreement  containing  a  consent  order  to 
cease  and  desist,  having  been  filed  with 
and  accepted,  subject  to  final  approval, 
by  the  Commission,  has  been  placed  on 
the  public  record  for  a  period  of  sixty 
(60)  days.  Public  comment  is  invited. 
Such  comments  or  views  will  be 
considered  by  the  Commission  and  will 
be  available  for  inspection  and  copying 
at  its  principal  office  in  accordance  with 
§  4.9(b)(6)(ii)  of  the  Commission's  Rules 
of  Practice  (16  CFR  4.9(b)(6)(ii)). 

File  No.  922-3238. 

In  the  matter  of  OSRAM  SYLVANIA  Inc.. 
a  corporation. 

Agreement  Containing  Consent  Order 
To  Cease  and  Desist 

The  Federal  Trade  Commission 
having  initiated  an  investigation  of 
certain  acts  and  practices  of  OSRAM 
SYLVANIA  Inc..  a  corporation,  and  it 
now  appearing  the  OSRAM  SYLVANIA 
Inc.,  hereinafter  sometimes  referred  to 
as  proposed  respondent,  is  willing  to 
enter  into  an  agreement  containing  an 
order  to  cease  and  desist  from  the  acts 
and  practices  being  investigated. 

It  IS  hereby  agreed  by  and  between 
OSRAM  SYLVANL\  Inc.,  by  its  duly 
authorized  officers  and  its  attorneys, 
and  counsel  for  the  Federal  Trade 
Commission  that: 

1.  Proposed  respondent  OSRAM 
SYLVANIA  Inc..  is  a  corporation 
organized,  existing  and  doing  business 
under  and  by  virtue  of  the  laws  of  the 
state  of  Delaware,  with  its  offices  and 
principal  place  of  business  located  at 
100  Endicott  Street.  Danvers.  MA  01923. 

2.  Proposed  respondent  admits  all  the 
jurisdictional  facts  set  forth  in  the  draft 
complaint  attached  hereto. 

3.  Proposed  respondent  waives: 

(a)  Any  further  procedural  steps; 

(b)  The  requirement  that  the 
Commission's  decision  contain  a 
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statement  of  Tindings  of  fact  and 
conclusions  of  law; 

(c)  All  rights  to  seek  judicial  review 
or  otherwise  to  challenge  or  contest  the 
validity  of  the  order  entered  pursuant  to 
this  agreement;  and 

(d)  All  claims  under  the  Equal  Access 
of  Justice  Act. 

4.  This  agreement  shall  not  become  a 
part  of  the  public  record  of  the 
proceeding  unless  and  until  it  is 
accepted  by  the  Commission.  If  thi.s 
agreement  is  acrepted  by  the 
Commii^ion.  it,  together  with  the  draft 
complaint  contemplated  hereby,  will  be 
placed  on  the  public  record  for  a  period 
of  sixty  (»0)  days  and  information  in 
respet:t  ih«r«to  publicly  released.  The 
Commis.sion  ibereafter  may  either 
withdraw  its  acceptan<:e  of  this 
agreement  and  so  notify  the  respondent, 
in  which  event  it  will  take  such  action 
as  it  may  consider  appropriate,  or  issue 
and  serve  its  complaint  (in  such  form  as 
the  circumstances  may  require)  and 
decision,  in  disposition  of  the 
proceeding. 

5.  This  agreement  is  for  settlement 
purposes  only  and  does  not  constitute 
an  admission  by  proposed  respondent 
that  the  taw  has  been  violated  as  alleged 
in  the  attached  draft  complaint,  or  that 
the  facts  alleged  in  the  attached  draft 
complaint,  other  than  jurisdictional 
fads,  are  Inie. 

6.  This  agmement  contemplates  that, 
if  it  is  accepted  by  the  Commission,  and 
if  such  acceptance  is  not  subsequently 
withdrawn  by  the  Commission  pursuant 
to  the  provisions  of  §  2.34  of  the 
Commission's  Rules,  the  Commission 
may  without  further  notir*  to  proposed 
respondent,  (I)  issue  its  complaint 
corresponding  in  form  and  substance 
with  the  attached  draft  complaint  and 
its  decision  containing  the  following 
order  to  cease  and  desist  in  disposition 
of  the  proceeding,  and  (2)  make 
information  public  in  respect  thereto. 
VVlien  so  entered,  the  order  to  cease  and 
desist  shall  have  the  same  force  and 
effeci  and  may  be  altered,  modified  or 
set  aside  in  the  same  manner  and  within 
the  same  time  provided  by  statute  for 
other  orde.rs.  The  order  shall  bec.ome 
final  upon  service.  Delivery  by  the  U.S. 
Postal  Service  of  the  ded.sion  containing 
the  agreed-to  order  to  proposed 
rtispondent's  address  as  stated  in  this 
agreement  shall  constitute  service. 
Proposed  respondent  waives  any  right  it 
might  have  to  any  other  manner  of 
service.  The  complaint  may  be  used  in 
(X)nstruing  the  terms  of  the  order,  and 
no  agreement,  understanding, 
representation,  or  interpretation  not 
contained  in  the  order  or  in  the 
agreement  may  be  used  to  vary  or 
conJradicI  the  terms  of  the  order. 


7.  Proposed  respondent  has  read  the 
complaint  and  the  order  contemplated 
hereby.  It  understands  that  once  the 
order  has  been  issued,  it  will  be 
required  to  file  one  or  more  compliance 
reports  showing  that  it  has  fully 
complied  with  the  order.  Proposed 
respondent  further  understands  that  it 
ntay  be  liable  for  civil  penalties  in  the 
amount  provided  by  law  for  eacJi 
violation  of  the  order  after  it  becomes 
final. 

Order 

Definition 

For  purposes  of  this  Order,  the 
following  definition  shall  apply: 
"Li^ht  bulb"  means  any  incand^st  ent. 
halogen,  fluoreiscent.  par.  or  ellipsoidal  lamp 
marketiid  to  consumers,  excindinR  lamps 
dtisigned  and  promoted  primarily  (or 
dccarative  applications,  appliances,  trafik 
signals,  showcases,  projectors,  airport 
equipment,  trains,  and  lamps  such  as  color, 
rough  service,  and  vibration  service. 

1 

It  is  ordered  that  respondent  OSRAM 
SYLVANIA  Inc.,  its  successors  and 
assigns,  and  its  officers,  agents, 
representatives,  and  employees,  directly 
or  through  any  corporation,  subsidiary, 
division,  or  other  device,  in  connection 
with  the  advertising,  labeling,  offiering 
for  sale,  sale,  or  distribution  of  any  light 
bulb  in  or  affecting  commerce,  as 
"commerce"  is  defined  in  the  Federal 
Trade  Commission  Act,  do  forthwith 
cease  and  desist  from  misrepresenting, 
directly  or  by  implication: 

A.  That  any  such  light  bulb  will 
provide  the  same  amount  of  light  as  the 
light  bulb  to  which  it  is  compared; 

B.  The  wattage  of  any  such  light  bulb; 
and 

C.  The  energy  cost  savings  consumers 
can  realize  through  the  use  of  any  such 
light  bulb. 

II 

It  is  further  ordered  that  respondent 
OSR,\M  SYLVANL^  Inc..  its  successors 
and  assigns,  and  its  officers,  agents, 
representatives  and  employees,  directly 
or  through  any  corporation,  subsidiary, 
division,  or  other  device,  in  cormection 
with  the  advertising,  labeling,  offering 
for  sale,  sale,  or  distribution  of  any  lig^t 
bulb  in  or  affecting  commerce,  as 
"commerce"  is  defined  in  the  Federal 
Trade  Commission  Act.  do  forthwith 
cease  and  desist  from  representing, 
directly  or  by  implication,  that  any  such 
bulb  will  save  energy,  will  lower 
consumers'  energy  costs,  will  conserve 
natural  resources,  or  has  some  other 
benefit  or  advantage  regarding  its 
impact  on  the  environnnent  relative  to 
any  other  bu)b(s),  when  that  benefit  or 


advantage  is  attributable,  in  whole  or  in 
part,  to  the  fact  that  such  bulb  provides 
fewer  lumens  than  the  bulNs)  to  which 
it  is  compared,  unless  respondent 
discloses,  clearly  and  promiriently  ar>d 
in  close  proximity  to  the  representation 
that  such  bulb  provides  less  light  than 
the  light  bulb(s)  to  which  it  is 
compared. 

Ill 

It  is  further  ordered  that  with  respect 
to  claims  covered  by  16  CFR  40g.l(d). 
compliance  with  said  provision  shall 
con.stitute  compliance  with  this  Order. 

IV 

It  is  further  ordered  that,  if  the 
Commission  makes  any  changes  in  its 
Trade  Regulation  Rule  relating  to 
incandescent  lamps.  16  CFR  409.1  et 
seq.,  or  issues  any  new  regulation  with 
respei;t  to  the  labelling  or  n>arketing  of 
light  bulbs  (as  defined  herein)  that  is  in 
actual  conflict  with  any  requirement 
imposed  by  Paragraphs  I  and  II  of  this 
Order,  compliance  by  respondent  with 
such  regulation  will  not  constitute  a 
violation  of  any  provision  of  this  Order. 
As  used  herein,  "actual  conflict"  shall 
mean  that  it  is  tmp>ossible  for 
respondent  to  comply  with  both  the 
regulations(s)  and  all  or  any  part  of 
Paragraph  I  or  II  of  this  Order.  This 
paragraph  shall  not  be  deemed  to  limit 
respondent's  right  to  petition  for 
modification  pursuant  to  any  applicable 
statute  or  regulation. 


It  is  further  ordered  that  the 
provisions  of  ibis  Order  shall  not  apply 
to  any  label  or  labeling  printed  prior  to 
the  date  of  service  of  this  order  and 
shipped  by  respondent  to  distributors  or 
retailers  prior  to  one  hundred  twenty 
(120)  days  after  the  date  of  service  of 
this  Order. 

VI 

//  is  further  ordered  that  respondent 
shall  distribute  a  copy  of  this  Order 
within  sixty  (60)  days  after  service  of 
this  Order  upon  it  to  each  of  its 
operating  divisions  and  to  each  of  its 
officers,  agents,  representatives,  or 
employees  engaged  in  the  preparation  of 
labeling  or  the  preparation  or  placement 
of  advertisements  or  other  such  sales  or 
promotional  materials  covered  by  this 
Order. 

vn 

It  is  further  ordered  that  respcndeni 
shall  notify  the  Commission  at  least 
thirty  (30)  days  prior  to  any  proposed 
change  in  the  corporation  sucii  as  a 
dissolution,  assignment,  or  sale 
resulting  in  the  emergence  of  a 
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successor  oorporaboa,  the  craatkui  or 
dissohitian  of  subsidiaries,  or  any  other 
change  in  the  corporatioa  which  may 
affect  compiiance  obligations  under  this 
Order. 

VIII 

It  is  fuither  onhred  that  respondent 
shall,  within  one  hundred  eighty  (180) 
days  after  service  of  this  Order  upon  it, 
and  at  such  other  times  as  the 
Commission  may  require,  Tile  with  the 
Commission  a  report,  in  writing,  setting 
forth  in  detail  the  manner  and  form  in 
which  it  has  oompiied  with  this  Order. 

Analysis  of  Proposed  Consent  Order  To 
Aid  Public  Conunent 

The  Federal  Trade  Commission  has 
accepted  an  agreement,  subject  to  final 
approval,  to  a  proposed  consent  order 
from  respondent  OSRAM  SYLVANIA 
Inc. 

The  proposed  consent  order  has  been 
placed  on  the  public  record  for  sixty 
(60)  days  for  reception  of  comments  by 
interested  persons.  Comments  received 
during  this  period  will  become  part  of 
the  public  record.  After  sixty  (60)  days, 
the  Commission  will  again  review  the 
agreement  and  the  comments  received 
and  will  decide  %irhether  it  should 
withdraw  from  the  agreement  and  take 
other  appropriate  action  or  make  final 
the  agreement's  proposed  order. 

This  matter  concerns  the  product 
labeling  and  advertising  of  OSRAM 
SYLVANIA 's  "Energy  Saver"  light 
bulbs,  lower-wattage  bulbs  sold  as 
energy  and  cost-saving  replacements  for 
"ordinary"  light  bulbs.  According  to  the 
Commission's  complaint,  OSRAM 
SYLVANIA  s  labelling  for  its  "Energy 
Saver"  incandescent  and  ellipsoidal 
reflector  light  bulbs  have  falsely 
represented  that  these  bulbs  provide  the 
same  li«ht  output  (measured  in 
"lumens")  as  the  higher  wattage  bulbs 
they  are  designed  to  replace.  The 
complaint  also  alleges  that  the  "Energy 
Saver"  bulbs  will  help  save  energy, 
lower  consiuners'  electricity  costs,  and 
conserve  natural  resources,  but  failed 
adequately  to  disclose  that  the  "Energy 
Saver"  bulbs  provide  less  light.  This 
failure  to  disclose  is  alleged  to  be 
deceptive. 

The  proposed  consent  order  contains 
provisions  designed  to  remedy  the 
violations  charged  and  to  prevent  the 
respondent  from  engaging  in  similar 
acts  and  practices  in  the  hiture. 

Part  I  (H  the  proposed  order  requires 
the  respondent  to  cease 
misrepresenting:  (1)  That  any  of  its  light 
bulbs  (with  the  exception  of  certain 
specialized  and  decorator  bulbs) 
provide  the  same  amount  of  light  as 
other  light  bulbs  to  which  they  are 


compared;  (2)  the  wai  tage  of  any  such 
light  bulbs;  and  (3)  th  3  energy  cost 
savings  cxmsumers  cs  n  realize  through 
the  use  of  any  such  li  >ht  bulbs. 

Part  II  of  the  order  equires  OSRM 
SYLVANIA  to  affirm.-  tively  disclose  the 
lower  light  output  of  iny  bulb  for  which 
it  claims  cost  or  ener  ;y  savings  or 
environmental  oenef  ts  or  advantages 
compared  to  other  bi  lbs  if  these  benefits 
or  advantages  are  the  result  of  such 
lower  light  output. 

Part  III  of  the  Orde  -  provides  that. 
with  respect  to  claims  made  for  OSRAM 
SYLVANIA's  "long  1  fe "  bulbs  that  are 
subject  to  certain  pre  visions  of  the 
Commission's  trade  legulation  rule 
regarding  light  bulbs  compliance  with 
the  rule  will  be  deen  ed  to  be 
compliance  with  the  order. 

Pafft  IV  of  the  orde-  provides  that,  if 
the  Commissior  mal  es  any  changes  in 
its  trade  regulation  r  ile  regarding  light 
bulbs  or  issues  any  rew  regulations 
with  regard  to  the  la^ielling  or  marketing 
of  light  bulbs  that  cr  late  a  conflict  with 
Parts  I  and  II  of  the  c  rder  such  that 
resp>ondent  cannot  c  wnply  with  both 
the  regulations  and  I  ne  order, 
compliance  vvith  the  regulations  will 
not  be  deemed  a  vio  at  ion  of  the  order. 

Part  V  provides  th  »t  OSRAM 
SYLVANIA  may  def  lete  its  existing 
stock  of  old  "Energy  Saver"  packages 
within  120  days  a^e- service  of  the 
order. 

Parts  VI- VIII  of  th  ?  order  are  standard 
provisions  requiring  OSRAM 
SYLVANIA  to  dislri  Jute  copies  of  the 
order  to  company  p<  rsonnel,  notify  the 
Commission  of  chan  ?es  in  corporate 
structure,  and  file  reoorts  setting  forth 
its  compliance  with  the  order. 

The  purpose  of  th  s  analysis  is  to 
facilitate  public  con*  ment  cm  the 
proposed  order.  It  is  not  intended  to 
constitute  an  officia  interpretation  of 
the  agreement  a.nd  p  roposed  order  or  to 
modify  in  any  way  t  leir  terms. 
Benjamin  L  Bermui, 
Acting  Secretory. 
jFR  Doc.  93-21664  F\V^  9-3-93;  8:45  am] 

BILUNOCOOC  S790-fr1 


DEPARTMENT  OF  liEALTH  ANO 
HUMAN  SERVICES  « 

Office  of  the  Secretary 

Findings  of  ScienW  ic  Misconduct 

AGENCY:  Office  of  th  2  Secretary,  HHS. 
ACTION:  Notice. 

SUMMARY:  Notice  is  lereby  given  that 
The  Public  Health  Sarvice's  Office  of 
Research  Integrity  (( )Ri)  has  issued  final 
findings  of  scientifii :  misconduct  and 


has  implemented  administrative  actions 
in  the  following  case: 

Fumituko  Sugata,  U.D.,  National 
Institute  of  Allergy  and  Infectious 
Diseases  (MAID),  National  Institutes  of 
Health  {NIHI.  An  irtquiry  conducted  by 
NIAID  and  a  subsequent  investigation 
conducted  by  the  Office  of  Research 
Integrity  (ORI)  found  that  Dr.  SugaU.  a 
Fogarty  Visiting  Scientist  in  the 
Laboratory  of  infectious  Diseases  at  the 
NIAIO.  bad  fabricated  data  in  molecular 
biological  research  on  the  hepatitis 
virus.  The  inquiry  and  investigatitm 
found  that  there  was  no  scintillation 
counter  printout  to  support  quantitative 
scintillation  count  data  for  one 
experiment  recorded  in  Dr.  Sugata's 
notebook.  Dr.  Sugata  admitted  that  he 
had  constructed  the  data  from  rough 
estimates  based  on  autoradiograms, 
rather  than  from  an  actual  scintillation 
counter  run.  He  explained  that  he  was 
under  pressure  from  his  professor  in 
)apan  to  publish  scientific  papers,  and 
that  when  he  ran  out  of  scintillation 
fluid  he  did  not  want  to  delay  his 
project  for  the  two  or  three  weeks 
necessary  to  replenish  the  stock  of  fluid. 
The  ORI  conducted  that  the  fabrication 
of  data  constituted  scientific 
misconduct.  Dr.  Sugata  has  signed  an 
agreement  with  the  ORI  that  he  will 
exclude  himself  for  a  two-year  period 
beginnit>g  September  1, 1993  from  any 
Federal  grants  or  contracts,  and  from 
serving  on  any  Public  Health  Service 
advisory  committees  for  a  three-year 
period  beginning  on  that  date.  Dr. 
Sugata  also  agreed  that  any  applications 
for  PHS  support  that  he  submits  from 
September  1, 1995  to  August  31,  1996 
will  be  certified  as  to  accuracy  and 
reliability.  The  fabricated  data  did  not 
appear  in  any  scientific  publications. 
FCR  FURTHER  INFORiMTKM  CONTACT: 
Director,  Division  of  Research 
Investigations,  Office  of  Research 
Integrity.  301  443-5330. 
Lyle  W.  Bivens, 

Acting  Director.  Office  ofBesearch  Integrity. 
IFR  Doc  93-21667  Filed  9-3-93;  «;45  am] 

BU.UN6  OOOe  ««M-17-M 


Centers  for  Disease  Control  and 
Prevention 

[Program  Annouftoemeflt  343] 

Evaluation  of  Human 
Immunodeficiency  Virus  (HIV)  Infection 
Reporting  Systems 

Introduction 

The  Centers  for  Disease  Control  and 
Prevention  (CDC)  announces  the 
availability  of  fiscal  year  (FY)  1993 
funds  for  a  competitive  cooperative 
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agreement  program  to  evaluate  the  uses 
of  HIV  infection  reporting  systems  for 
epidemiologic  monitoring  and  to 
evaluate  their  public  health  impact  on 
programs  that  provide  HIV  prevention, 
medical,  and  social  services  for  HIV 
infected  children,  adolescents,  and 
adults. 

The  Public  Health  Service  (PHS)  is 
committed  to  achieving  the  health 
promotion  and  disease  prevention 
objectives  of  Healthy  People  2000,  a 
PHS-led  national  activity  to  reduce 
morbidity  and  mortality  and  improve 
the  quality  of  life.  This  announcement 
is  related  to  the  priority  area  of  HIV 
Infection.  (For  ordering  a  copy  of 
Healthy  People  2000.  see  the  section 
Where  To  Obtain  Additional 
Information.) 

Authority 

These  cooperative  agreements  are 
authorized  under  Sections  301(a)  and 
311  of  the  Public  Health  Service  Act  [42 
U.S.C.  241(a)  and  243|,  as  amended. 
Applicable  program  regulations  are 
found  in  42  CFR  part  52.  Grants  for 
Research  Projects. 

Eligible  Applicants 

Assistance  will  be  provided  only  to 
ofFicial  public  health  agencies  of  states 
and  their  bona  fide  agents  or 
instrumentalities.  This  includes  the 
District  of  Columbia,  American  Samoa, 
the  Commonwealth  of  Puerto  Rico,  the 
Virgin  Islands,  the  Federated  States  of 
Micronesia,  the  Northern  Mariana 
Islands,  the  Republic  of  the  Marshall 
Islands,  the  Republic  of  Palau.  and  the 
following  cities  and  county  only:  the 
cities  of  Chicago.  Houston, 
Philadelphia,  New  York,  San  Francisco, 
and  the  County  of  Los  Angeles. 

Availability  of  Funds 

Approximately  $1,300,000  is  available 
in  FY  1993  to  fund  four  to  six  awards. 
It  is  expected  that  the  average  award 
will  be  $250,000.  ranging  from  $100,000 
to  $300,000.  It  is  expected  that  the 
awards  will  begin  on  or  about 
September  30. 1993.  and  will  be  for  a 
12-month  budget  period  within  a  project 
period  of  up  to  3  years.  Funding 
estimates  may  vary  and  are  subject  to 
change.  Continuation  awards  within  a 
project  period  will  be  based  on 
satisfactory  progress  and  the  availability 
of  funds. 

Purpose 

The  purpose  of  these  awards  is  to 
assist  state/local  health  departments  in 
evaluating  HIV  infection  reporting 
systems  (named,  anonymous,  or  other 
alternatives)  for  (1)  their  usefulness  in 
epidemiologic  Monitoring,  (2)  their 


ability  to  link  HIV-infected  individuals 
to  prevention,  medical,  and  social 
support  services,  and  (3)  the  impact  of 
HIV  testing  and  reporting  policies  and 
options  on  the  willingness  of  persons  to 
seek  testing  services.  Named  reporting 
systems  are  those  which  require  HIV 
infection  reporting  by  name. 
Anonymous  reporting  does  not  require 
a  name  or  unique  identifier  which 
would  allow  the  elimination  of 
duplicate  reports.  Other  alternatives  to 
named  or  anonymous  reporting  use  a 
unique  identifier  or  other  system  to 
Eliminate  duplicate  reports. 

Program  Requirements 

In  conducting  activities  to  achieve  the 
purpose  of  this  program,  recipient  shall 
be  responsible  for  the  activities  under 
A.,  below,  and  CDC  shall  be  responsible 
for  conducting  activities  under  B., 
below: 

A.  Recipient  Activities 

1.  Implement  methods  for  evaluating 
the  three  aspects  of  HIV  infection 
reporting  systems  listed  above.  This 
evaluation  should  include  the  impact  of 
the  surveillance  system  on  persons  in 
all  demographic  (age,  race/ethnicity  and 
sex)  and  transmission  categories. 
Applicants  may  evaluate  either  named 
or  alternative  systems  alone  or  may 
compare  named  and  alternative  systems. 
Examples  of  activities  for  each  aspect 
include: 

Epidemiologic  Monitoring 

•  Assess  the  completeness  and 
timeliness  of  reporting,  the  system's 
ability  to  eliminate  duplicate  reports, 
the  validity  of  HIV  infection  report 
information,  the  system's  ability  to 
facilitate  follow-up  investigations,  and 
the  impact  of  the  reporting  system  on 
AIDS  surveillance  (e.g.,  does  HIV 
reporting  affect  the  timeliness  and 
completeness  of  AIDS  case  reporting?). 

•  Assess  the  epidemiologic 
usefulness  of  HIV  infection  reporting 
data  relative  to  data  obtained  throu^ 
other  locally  available  surveillance 
systems  (e.g.,  AIDS  surveillance  and 
HIV  seroprevalence  surveys). 

Referrals  to  Therapy  and  Preventive 
Seniices 

•  Determine  the  proportion  of 
persons  who  were  referred  and  received 
care  as  a  result  of  health  department 
follow-up  initiated  by  a  positive  HIV 
infection  report,  by  source  of  report 
(e.g.,  physician,  counseling  and  testing 
site,  laboratory,  community-based 
organization). 

•  Evaluate  persons  and  families  (in 
the  case  of  HIV  infected  children)  to 
determine  if  family  members  and  other 


close  contacts  have  been  ofl'ered 
counseling  and  testing  and  medical/ 
social  support  services. 

•  Describe  ways  that  HIV-infected 
persons  are  linked  to  early  intervention 
services  following  a  diagnosis  of  HIV 
infection  and  how  HIV  infection 
reporting  affects  this  process.  This 
information  will  be  used  to  compare  the 
uses  of  HIV  infection  reporting  in 
different  sites. 

Impact  on  Persons'  Willingness  To 
Access  Testing  and  Other  Services 

•  Assess  perceptions  and  attitudes  of 
health  care  providers  and  persons 
seeking  HFV  testing  and  related  medical 
services  concerning  testing  options  (e.g. 
named,  anonymous,  or  other 
alternatives)  and  reporting 
requirements. 

•  Evaluate  trends  in  HTV  counseling 
and  testing  and  reporting  by  type 
(named,  anonymous,  or  other 
alternative)  and  by  test  site,  (e.g.,  public, 
private,  out-of-state  testing  services,),  in 
relation  to  changes  in  policy,  especially 
in  areas  that  have  recently  adopted 
named  HIV  infection  reporting. 

2.  Involve  established  community 
groups  that  have  the  trust  of  the  affected 
populations  in  developing  the  study 
protocol  and  in  implementing  and 
evaluating  the  study.  Their  participation 
can  improve  study  planning  and 
implementation,  and  increase 
community  acceptance  of  the  study 
outcomes. 

3.  Participate  in  CDC-sponsored 
national  planning  and  implementation 
meetings  to  develop  a  core  standardized 
protocol  to  be  used  by  all  participants 
for  the  evaluation  of  HIV  surveillance. 
In  addition,  sites  may  identify 
additional  evaluation  priorities  related 
to  HIV  infection  surveillance. 
Participation  will  be  supported  through 
travel  funds  awarded  in  the  cooperative 
agreement. 

4.  Participants  using  named  HIV 
infection  reporting  will  be  required  to 
report  HIV  infection  cases  (without 
identifiers)  to  CDC  using  the  CDC 
software  and  HFV/ AIDS  report  forms  (or 
facsimiles  that  include  all  data  elements 
in  the  CDC  standardized  report  form). 
Those  with  alternatives  to  named 
reporting  systems  are  encouraged  to  use 
the  CDC  software  and  forms  whenever 
possible.  Otherwise,  data  should  be 
submitted  to  CDC  in  a  compatible  form. 
However,  any  data  submitted  to  CDC 
should  not  have  any  personal  identifier 
information.  Additional  data  collection 
procedures  and  forms  may  be  developed 
to  supplement  data  collected  by  the 
HIV/ AIDS  surveillance  report  form.  In 
addition,  participants  may  collect 
information  specific  to  local  needs. 
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5.  Develop  and  share  with  CDC  a  data 
base  tailored  to  the  individual  proiect. 
In  order  to  protect  the  confidentiaJity  of 
persons  with  HIV  infection  or  AIDS 
included  within  it,  the  recipient  must 
have  policies  that  permit  disclosure  of 
identifiable  information  from  the 
database  only  to  those  who  have  need 
for  it  in  conducting  the  evaluation  and 
the  underlying  program  activities.  This 
data  base  must  be  protected  from 
involuntary  disclosure  by  state  law  or 
regulation. 

6.  Anal3rze  data  and  present  results. 

B.  CDC  Activities 

1.  Assist  in  designing  stkI  conducting 
the  projects,  including  providing 
technical  guidance  in  developing  study 
protocols  and  data  collection  forms, 
training  and  pretesting  as  necessary,  and 
designing  of  data  management  systems. 

2.  Identify  a  co-oollatiorator  from  a 
private,  academic,  or  other  non- 
govomnental  organization  to  assist  with 
protocol  development  and  oversight  of 
the  project,  especially  wrth  activities 
related  to  evaluating  the  impact  of  HIV 
testing  policies  and  reporting  systems 
on  persons'  willingness  to  acxess  testing 
and  other  services. 

3.  Compiie  and  analyze  data  from 
recipients  and  present  aggregate  results. 

Evaluation  Criteria 

Applications  will  be  reviewed  and 
evaluated  on  the  following  criteria: 

A.  The  quality  of  plans  to  develop  and 
implement  the  evaluation  project, 
including  bow  potential  surveillance 
data  (e.g..  HTV  test  results,  clinical  and 
demographic  infcNination)  will  be 
identified,  accessed,  and  used,  and  bow 
the  confidentiality  of  all  surveillance 
data  will  be  protected.  The  applicant 
should  deraonsliate  the  ability  to 
examine  the  impact  of  the  reporting 
system  on  all  demographic  and 
transmission  categories.  (15  points) 

B.  Evidence  of  the  applicant's  ability 
to  use  the  HTV  infection  reporting 
system  for  epidemiologic  monitoring, 
including  plans  to  evaluate 
completeness  of  reporting,  validity  of 
data,  and  impact  on  AIDS  surveillanoe. 
(15  points) 

C.  Evidence  of  the  applicant's  ability 
to  evaluate  the  use  of  tbe  HIV  infection 
reporting  system  to  link  HIV-infected 
persons  with  prevention,  medical,  and 
support  services,  including  a  source  of 
client-level  data  (e.g.  HRSA's  Uniibrm 
Reporting  System)  describing  people 
who  are  receiving  health  and  social 
support  services  and  a  plan  to  provide 
such  referrals.  (15  points) 

D.  Evidence  of  the  applicant's  ability 
to  evaluate  the  impact  of  perceptions 
and  attitudes  about  testing. 


confidentiality,  and  iiscrimination  on 
the  effectiveness  of  t  le  reporting  system 
for  public  beehh  -noiitoring.  including 
how  the  applican".  v»  ill  avoid  biases  in 
sampling  persons  w  ten  assessing 
perceptions  and  8tti  udes  about  testing 
options  and  reportieg  requirements.  (15 
points) 

E.  The  quality  c>f  [  lans  to  involve 
affected  conunun  ti<  s  in  plaonif^  and 
implementing  the  e^  aluation  project 
objectives.  Letten  o  support  from 
community  organize  ttoos  are 
encouraged.  (10  poi  its) 

F.  The  applicart'f  understanding  of 
the  objectives  of  the  evaluation  and  the 
applicant's  ability ,  t/illingness,  and/or 
need  to  cooperate  ic  a  study  with  CDC 
and  other  participial  ts.  including 
willingness  to  ust  a  core  standardized 
study  protocol  deve  oped 
collaboratively  b)  putidpating 
institutions.  (10  poi  its) 

G.  The  applicar  t':  current  activities  in 
HIV  reporting  anc  /IDS  surveillance 
and  how  they  will  b?  applied  to 
achieving  tbe  object  ves  of  the 
evaluation  study.  A  )phcant  must 
demonstrate  adequate  sample  size  to 
carry  out  the  acti^  it  es  described  above 
in  B,  C.  and  D  aiK  p  novide  examptes  of 
hypotheses  to  be  tef  fed.  (10  points) 

H.  How  the  pro  ect  will  be 
administered,  inc  u  ling  the  size, 
qualifications,  and  t  Jane  allocation  of  the 
proposed  staff;  and  be  facilities  to  be 
used  during  the  eva  uation  study  and  a 
schedule  for  accoinrtlishing  the 
activities  of  the  et  a!  uation  study.  (10 
points) 

I.  The  extent  to  wiidi  the  budget  is 
reasonable,  clearly  j  jstified.  and 
consistent  with  the  ntended  use  of  tlie 
funds,  (not  scored) 

Funding  Priorities 

Stes  that  reporte<  more  than  500 
AIDS  cases  in  19S2  as  reported  in  the 
CDC  HIV/AIDS  Siir  eiUance  Report. 
Year-End  Edition,  p  iblished  in 
February  1992)  w:  11  be  given  priority  for 
funding.  In  addition .  priority  will  be 
given  to  sites  that  a?  a  group,  represent 
at  least  two  of  the  k  llowing  categories: 
(1)  sites  that  implen  anted  a  named  HIV 
infection  reportin:g  f  ystem  prior  to 
January  1, 1993  by  hw  or  regulation;  (2) 
sites  that  have  recar  tly  (since  )anuary  1, 
1993)  implemented  named  HIV 
infection  reporting  by  law  or  regulation: 
and  (3)  sites  that  1  a- -e  implemented  or 
proposed  an  anonyr  Kms  or  alternative 
reporting  system  (w  lich  may  be  in 
addition  to  a  namod  reporting  system) 
that  can  be  evaluate!  for  its  ability  to 
eliminate  dupiica  e  sports. 

Public  commen  s  ire  not  being 
solicited  regarding  Funding  Priority  as 


time  does  not  permit  solicitation  and 
review  prior  to  the  funding  date. 

Executive  Order  12372 

Applications  are  subject  to 
Intergovernmental  Review  of  Federal 
Programs  as  governed  by  Exetnjtive 
Order  12372.  E.O.  12372  sets  up  a 
system  for  state  and  local  government 
review  of  proposed  Federal  assistance 
applications.  Applicants  should  contact 
their  state  Single  Point  of  Contact 
(SPOC)  as  early  as  possible  to  alert  them 
to  the  pTOsp«.ti\'e  applications  and 
receive  any  necessary  instructions  on 
the  state  process.  For  proposed  projects 
serving  more  than  one  state,  the 
applicant  is  advised  to  contact  tbe  SPOC 
for  each  affected  slate.  A  current  list  of 
SPOCs  is  included  in  the  application 
kit.  If  SPOCs  have  any  state  process 
recommendations  on  applications 
submitted  to  CDC.  they  should  forward 
them  lo  Edwin  L.  Dixon,  Grants 
Management  Officer,  Grants 
Management  Branch,  Procurement  and 
Grants  Office.  Centers  for  Disease 
Control  and  Prevention  (CDC),  255  East 
Paces  Ferry  Road,  NE.,  rt>om  314,  Mail 
Slop  E;-18.  Atlanta,  Georgia  30305,  no 
later  Aan  60  days  after  the  application 
deadline.  All  correspondence  should 
reference  this  Announcement  by  title  or 
number.  The  granting  agency  does  not 
guarantee  to  "acoonunodate  or  explain" 
state  process  recommendations  it 
receives  after  that  date. 

PubiicHealth  System  Reporting 
Requirement 

This  program  is  not  subject  to  the 
Public  Health  System  Reporting 
Requirements. 

Cataleg  of  Federal  Domestic  Assistance 
Number 

The  Catalog  of  Federal  Domestic 
A.ssislance  Number  is  93.944. 

Other  Requiremrats 

Papenvork  Reduction  Act 

Projects  that  involve  the  ooUectioH  of 
information  from  10  or  more  individuals 
and  funded  t^  cooperative  agreement 
will  be  subject  to  rexiew  by  the  Office 
of  Management  and  Budget  (OMB) 
under  the  Paperwork  Reduction  Act. 

Human  Subjects 

If  the  proposed  project  involves 
research  on  human  subjects,  the 
applicant  must  comply  with  tbe 
[>epartment  of  Health  and  Human 
Services  Regulations  (45  CFR  part  46) 
regardirig  the  protection  of  human 
subjects.  Assurarkoe  must  be  provided  to 
demonstrate  that  the  proiect  will  be 
subject  to  initial  and  continuing  review 
by  an  appropriate  institutional  review 
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committee.  The  applicant  will  be 
responsible  for  providing  assurance  in 
accordance  with  the  appropriate  ' 
guidelines  and  form  provided  in  the 
application  kit. 

HIV/AIDS  Pfqiiirements 

Recipients  must  comply  with  the 
document  entitled  "Content  of  HIV/ 
AIDS-related  Written  Materials. 
Pictorials.  Audiovisuals, 
Questionnaires.  Survey  Instruments, 
and  Educational  5>essions."  June  1992,  a 
copy  of  which  is  included  in  the 
application  kit. 

In  complying  with  the  requirements 
for  a  program  review  panel,  recipients 
are  encouraged  to  use  an  existing 
program  review  panel,  such  as  the  one 
created  by  the  state  health  department's 
HIV/AIDS  prevention  program.  If  the 
recipient  forms  its  own  program  review 
panel,  at  least  one  member  must  be  an 
employee  (or  a  designated 
representative)  of  a  governmental  health 
department  consistent  with  the  Content 
guidelines.  The  names  of  the  review 
panel  members  must  be  listed  on  the 
Assurance  of  Compliance  Form  CDC 
0.1113,  which  is  also  included  in  the 
application  kit.  The  recipient  must 
submit  the  program  review  panel's 
report  that  indicates  all  materials  have 
been  reviewed  and  approved. 

Application  Submission  and  Deadline 

The  program  announcement  and 
application  kit  were  sent  to  all  eligible 
applicants  in  June  1993. 

Where  to  Obtain  Additional 
Information 

A  complete  program  description, 
information  on  application  procedures, 
an  application  package,  and  bnsiness 
management  technical  assistance  may 
be  obtained  from  Nealean  K.  Austin, 
Grants  Management  Specialist,  Grants 
Management  Branch,  Procurement  and 
Grants  Office,  Centers  for  Disease 
Control  and  Prevention  (CDC),  255  East 
Paces  Ferry  Road,  NE.,  room  314,  Mail 
Stop  E-18,  Atlanta.  Georgia  30305,  (404) 
842-6508.  Programmatic  technical 
assistance  may  be  obtained  from  Dale 
Hu.  M.D.,  M.P.H.,  Division  of  HIV/ 
AIDS,  National  Center  for  Infectious 
Diseases.  Centers  for  Disease  Control 
and  Prevention  (CDC),  1600  Clifton 
Road,  NE.,  Mail  Stop  E^7,  Atlanta, 
Georgia  30333,  (404)  639-2050. 

Please  refer  to  Announcement 
Number  343  when  requesting 
information  and  submitting  an 
application. 

Potential  applicants  may  obtain  a 
copy  of  Healthy  People  2000  (Full 
Report,  Stock  No.  017-001-00474-0)  or 
Healthy  People  2000  (Summary  Report. 


Stock  No.  017-001-00473-1)  referenced 
in  the  Introduction  through  the 
Superintendent  of  Documents, 
Government  Printing  Office, 
Washington,  DC  20402-9325.  (202)  783- 
3238. 

Dated:  August  30, 1993. 
Robert  L.  Foster, 

Acting  Associate  Director  for  Management 
and  Operations.  Centers  for  Disease  Control 
and  Prevention  (CDC). 
|FR  Doc.  93-21643  Filed  »-3-93;  8:45  ami 
BILUNG  COOe  4160-1»-P 


Board  of  Scientific  Counselors, 
National  Institute  for  Occupational 
Safety  and  Health:  Meeting 

In  accordance  with  Section  10(a)(2)  of 
the  Federal  Advisory  Committee  Act 
(Pub.  L.  92-463).  the  Centers  for  Disease 
Control  and  Prevention  (CDC) 
announces  the  following  meeting. 

Name:  Board  of  Scientific  Counselors. 
National  Institute  for  Occupational  Safety 
and  Health  (NIOSH). 

Times  and  Dates:  1  p.m.-5p.m..  September 
22,  1993;  8:30  a.m.-5  p.m..  September  23. 
1993. 

Place:  Robert  A.  Taft  Laboratories.  Taft 
Auditorium.  4674  Columbia  Parkway. 
Cincinnati,  Ohio  45226. 

Status:  Open  to  the  public,  limited  only  by 
the  space  available. 

Purpose:  The  board  reviews  research 
activities  to  provide  guidance  on  the  quality, 
timeliness,  and  efficacy  of  the  Institute's 
programs. 

Matters  to  be  Discussed:  The  agenda  will 
include  the  NIOSH  Acting  Director's  ref)ort; 
legislative  and  budget  update;  discussion  of 
recent  reviews  of  research  activities,  and  the 
NIOSH  Quality  Improvement  Program. 
Agenda  items  are  subject  to  change  as 
priorities  dictate. 

Contact  Person  for  Additional  Information: 
Rov  M.  Fleming.  Sc.D..  Executive  Secretary. 
Office  of  the  Director.  NIOSH.  CDC.  1600 
Clifton  Road,  NE..  Mailstop  D-30.  Atlanta, 
Georgia  30333,  telephone  404/639-3343. 

Dated:  August  31, 1993. 
Elvin  Hilyer, 

Associate  Director  for  Policy  Coordination; 
Centers  for  Disease  Control  and  Prevention 
(CDC). 
|FR  Doc.  93-21644  Filed  9-3-93;  8:45  am) 

BILUNO  COOC  41M-1*-M 


Substance  Abuse  and  Mental  Health 
Services  Administration 

Current  List  of  Lak)oratories  Which 
Meet  Minimum  Standards  To  Engage  in 
Urine  Dnig  Testing  for  Federal 
Agencies  and  Lat>oratories  That  Have 
Withdrawn  From  the  Program 

AGENCY:  Substance  Abuse  and  Mental 
Health  Services  Administration,  HHS 


(Formerly:  National  Institute  on  Drug 
Abuse,  ADAMHA.  HHS). 
ACTlbN:  Notice. 

SUMMARY:  The  Department  of  Health  and 
Human  Services  notifies  Federal 
agencies  of  the  laboratories  currently 
certified  to  meet  standards  of  subpart  C 
of  Mandatory  Guidelines  for  Federal 
Workplace  Drug  Testing  Programs  (53 
FR  11979, 11986).  A  similar  notice 
listing  all  currently  certified  laboratories 
will  be  published  during  the  first  week 
of  each  month,  and  updated  to  include 
laboratories  which  subsequently  apply 
for  and  complete  the  certification 
process.  If  any  listed  laboratory's 
certification  is  totally  suspended  or 
revoked,  the  laboratory  will  be  omitted 
from  updated  lists  until  such  time  as  it 
is  restored  to  full  certification  under  the 
Guidelines. 

If  any  laboratory  has  withdrawn  from 
the  National  Laboratory  Certification 
Program  during  the  past  month,  it  will 
be  identified  as  such  at  the  end  of  the 
current  list  of  certified  laboratories,  and 
will  be  omitted  from  the  monthly  listing 
thereafter. 

FOR  FURTHER  INFORMATION  CONTACT: 
Denise  L.  Goss,  Program  Assistant, 
Division  of  Workplace  Programs,  room 
9-A-54.  5600  Fishers  Lane,  Rockville, 
Maryland  20857;  Tel.:  (301)  443-6014. 
SUPPLEMENTARY  INFORMATION: 
Mandatory  Guidelines  for  Federal 
Workplace  Drug  Testing  were  developed 
in  accordance  with  Executive  Order 
12564  and  section  503  of  Public  Law 
100-71.  Subpart  C  of  the  Guidelines, 
"Certification  of  Laboratories  Engaged 
in  Urine  Drug  Testing  for  Federal 
Agencies,"  sets  strict  standards  which 
laboratories  must  meet  in  order  to 
conduct  urine  drug  testing  for  Federal 
agencies.  To  become  certified  an 
applicant  laboratory  must  undergo  three 
rounds  of  performance  testing  plus  an 
on-site  inspection.  To  maintain  that 
certification  a  laboratory  must 
participate  in  an  every-other-month 
performance  testing  program  plus 
periodic,  on-site  inspections. 

Laboratories  whicn  claim  to  be  in  the 
applicant  stage  of  certification  are  rtot  to 
be  considered  as  meeting  the  minimum 
requirements  expressed  in  the  HHS 
Guidelines.  A  laboratory  must  have  its 
letter  of  certification  from  HHS 
(formerly:  HHS/NIDA)  which  attests 
that  it  has  met  minimum  standards. 

In  accordance  with  subpart  C  of  the 
Guidelines,  the  following  laboratories 
meet  the  minimum  standards  set  forth 
in  the  Guidelines: 
Aegis  Analytical  Laboratories.  Inc.,  624 

Grassmere  Park  Road.  Suite  21. 

Nashville.  TN  37211,  615-331-5300 


^ 
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Alabama  Reference  Laboratories.  Inc., 
543  South  Hull  Street,  Montgomery, 
AL  36103,  800-541-4931/205-263- 
5745 
Allied  Clinical  Laboratories,  201  Plaza 
Boulevard.  Hurst.  TX  76053.  817- 
282-2257 

American  Medical  Laboratories.  Inc.. 
14225  Newbrook  Drive.  Chantilly,  VA 
22021, 703-802-6900 

Associated  Pathologists  Laboratories, 
Inc.,  4230  South  Bumham  Avenue, 
suite  250,  Las  Vegas,  NV  89119-5412, 
702-733-7866 

Associated  Regional  and  University 
Pathologists.  Inc.  (ARUP).  500  Chipeta 
Way.  Salt  Lake  City.  UT  84108.  801- 
583-2787 

Baptist  Medical  Center— Toxicology 
Laboratory,  9601 1-630,  Exit  7,  Little 
Rock,  AR  72205-7299,  501-227-2783 
(formerly:  Forensic  Toxicology 
Laboratory  Baptist  Medical  Center) 

Bayshore  Clinical  Laboratory,  4555  W. 
Schroeder  Drive,  Brown  l5eer,  WI 
53223,  414-355-4444/800-877-7016 

Bioran  Medical  Laboratory.  415 
Massachusetts  Avenue.  Cambridge, 
MA  02139.  617-547-8900 

Cedars  Medical  Center,  Department  of 
Pathology,  1400  Northwest  12th 
Avenue,  Miami,  FL  33136.  305-325- 
5810 

Centinela  Hospital  Airport  Toxicology 
Laboratory.  9601  S.  Sepulveda  Blvd.. 
Los  Angeles.  CA  90045.  310-215- 
6020 

Clinical  Pathology  Facility,  Inc..  711 
Bingham  Street,  Pittsburgh.  PA  15203. 
412-488-7500 

Clinical  Reference  Lab,  11850  West  85th 
Street,  Lenexa,  KS  66214,  800-445- 
6917 

CompuChem  Laboratories,  Inc..  A 
Subsidiary  of  Roche  Biomedical 
Laboratory,  3308  Chapel  Hill/Nelson 
Hwy..  Research  Triangle  Park.  NC 
27709.  919-549-8263/800-833-3984 

CompuChem  Laboratories.  Special 
Division.  3308  Chapel  Hill/Nelson 
Hwy..  Research  Triangle  Park,  NC 
27709, 919-549-8263 

Cox  Medical  Centers,  Department  pf 
Toxicology,  1423  North  lefferson 
Avenue,  Springfield,  MO  65802,  800- 
876-3652/417-836-3093 

CPF  MetPath  Laboratories,  21007 
Southgate  Park  Boulevard,  Cleveland, 
OH  44137-3054,  800-338-0166 
(outside  OH)/80(>-362-89 13  (inside 
OH)  (name  changed:  formerly 
Southgate  Medical  Laboratory; 
Southgate  Medical  Services,  Inc.) 

Damon  Clinical  Laboratories,  140  East 
Ryan  Road.  Oak  Creek.  WI  53154. 
800-638-1100  (name  changed: 
formerly  Chem-Bio  Corporation;  CBC 
Clinilab) 


Damon  Clinical  Lalw-atories.  8300 
Esters  Blvd..  suite  ?00.  Irving,  TX 
75063,214-929-0535 
Dept.  of  the  Navy.  Navy  Drug  Screening 
Laboratory,  Grea  Lakes,  IL,  Building 

38-H.  Great  Lakt^,  IL  60088-5223. 

708-688-204  5/ 7  D8 -688-^  1 7 1 
Dept.  of  the  Navy.  Navy  Drug  Screening 

Laboratory.  Norfoll .  VA.  1321  Gilbert 

Street.  Norfolk,  VA  23511-2597.  804- 

444-8089  ext.  317 
Doctors  Laboratory.  I  ic.  P.O.  Box  2658, 

2906  )ulia  Drive.  Vildosta,  Georgia 

31604,912-244-44  68 
Doctors  &  Physiciais  Laboratory,  801 

East  Dixie  Avenue,  Leesburg,  FL 

32748, 904-787-9C  06 
Drug  Labs  of  Texas.  15201  I-IO  East. 

suite  125.  Channel'  iew,  TX  77530. 

713^57-3784 
DrugScan.  Inc.,  P.O.  lox  2969. 1119 

Meams  Road.  Waminster.  PA  18974. 

215-674-9310 
ElSohly  Laboratories,  Inc..  1215-1/2 

Jackson  Ave..  Oxfo  d.  MS  38655.  601- 

236-2609 
Employee  Health  Assurance  Group.  405 

Alderson  Street.  Scnofield.  WI  54476. 

800-627-8200  (r  ane  change: 

formerly  Alpha  Medical  Laboratory. 

Inc.) 
General  Medical  U  b(  ratories.  36  South 

Brooks  Street.  Mid  son.  WI  53715. 

608-267-6267 
Harrison  &  Associate;  Forensic 

Laboratories.  606  N .  Weatherford. 

P.O.  Box  2788.  V  ic  land.  TX  79702. 

800-725-3784/915-687-6877 
HealthCare/Preferred  Laboratories. 

24451  Telegraph  R  )ad.  Southfield,  MI 

48034.  800-328-41 42  (inside  MI)/ 

800-225-9414  (outside  MI) 
Hermann  Hospital  T(  xicology 

Laboratory.  Henra  m  Professional 

Building.  6410  Ftmnin.  suite  354. 

Houston.  TX  7703(  713-793-6080. 
IHC  Laboratory  Ser'i  :es  Forensic 

Toxicology.  930  N(  rth  500  West,  suite 

E.  Provo.  UT  8460^ .  800-967-9766 
Jewish  Hospital  of  Cincinnati.  Inc..  3200 

Burnet  Avenue,  Cincinnati.  Ohio 

45229. 513-569-2( 51 
Laboratory  of  Patho  c  gy  of  Seattle,  Inc., 

1229  Madison  St.  :  uite  500, 

Nordstrom  Medica  Tower.  Seattle, 

WA  98104.  206-38  5-2672 
Laboratory  Specialist;.  Inc.,  113  Jarrell 

Drive.  Belle  Chaste .  LA  70037,  504- 

392-7961     i, 
Marshfield  Laboratcr  es,  1000  North 

Oak  Avenue.  Marjj  field.  WI  54449. 

715-389-3734/800  -222-5835 
Mayo  Medical  Labo~  tones.  200  SW 

First  Street.  Rochester.  MN  55905, 

507-284-3631 
Med-Chek  Laboratori«,  Inc.,  4900  Perry 

Highway,  Pittsbuigi,  PA  15229.  412- 

931-7200 


MedExpress/National  Laboratory 
Center,  4022  Willow  Lake  Boulevard, 
Memphis,  TN  38175.  901-795-1515 
Medical  Science  Laboratories,  11020  W. 
Plank  Court,  Wauwatosa.  WI  53226. 
414-476-3400 

MedTox  Bio-Analytical,  a  Division  of 
MedTox  Laboratories.  Inc..  6160 
Variel  Avenue.  Woodland  Hills.  CA 
91367.  818-226-4373  (name  changed: 
formerly  Laboratory  Specialists.  Inc.; 
Abused  Drug  Laboratories;  moved  12/ 
21/92) 

MEDTOX  Bio-Analytical.  8600  West 
C^talpa  Avenue.  Chicago.  IL  60656. 
800-872-5221/312-714-9191 
(address,  phone,  and  name  changed 
on  5/17/93:  formerly  MedTox  Bio- 
Analytical,  a  Division  of  MedTox 
Laboratories,  Inc.;  Bio-Analytical 
Technologies) 

MedTox  Laboratories.  Inc.,  402  W. 
County  Road  D,  St.  Paul,  MN  55112. 
800-832-3244/612-636-7466 

Methodist  Hospital  of  Indiana.  Inc.. 
Department  of  Pathology  and 
Laboratory  Medicine,  1701  N.  Senate 
Boulevard,  Indianapolis,  IN  46202. 
317-929-3587 

Methodist  Medical  Center  Toxicology 
Laboratory.  221  N.E.  Glen  Oak 
Avenue,  Peoria,  IL  61636,  800-752- 
1835/309-671-5199 

MetPath,  Inc.,  1355  Mittel  Boulevard. 
Wood  Dale,  IL  60191,  708-595-3888 

MetPath,  Inc..  One  Malcolm  Avenue, 
Teterboro,  NJ  07608,  201-393-5000 

MetWest-BPL  Toxicology  Laboratory. 
18700  Oxnard  Street,  tarzana,  CA 
91356,  800-492-0800/818-343-8191 

National  Center  for  Forensic  Science, 
1901  Sulphur  Spring  Road,  Baltimore. 
MD  21227.  410-536-1485  (name 
changed:  formerly  Mar\'land  Medi<;al 
Laboratory,  Inc.) 

National  Drug  Assessment  Corp>oration, 
5419  South  Western,  Oklahoma  City, 
OK  73109,  800-749-3784  (name 
changed:  formerly  Med  Arts  Lab) 

National  Health  Laboratories 
Incorporated.  5601  Oberlin  Drive, 
suite  100,  San  Diego,  CA  92121,  619- 
455-1221 

National  Health  Laboratories 
Incorporated,  2540  Empire  Drive. 
Winston-Salem.  NC  27103-6710,  919- 
760-4620/800-334-8627  (outside 
NC)/800-642-0894  (inside  NC) 

National  Health  Laboratories 
Incorporated,  75  Rod  Smith  Place, 
Cranford,  NJ  07016-2843,  908-272- 
2511 

National  Health  Laboratories 
Incorporated,  d.b.a.  National 
Reference  Laboratory,  Substance 
Abuse  Division,  1400  Donelson  Pike, 
suite  A-15,  Nashville,  TN  37217, 
61 5-360-3992/800-800-4  5  22 

National  Health  Laboratories 
Incorporated,  13900  Park  Center 
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Road.  Hemdon.  VA  22071.  703-742- 
3100 
National  Psychopharaiacology 
Laboratory.  Inc..  9320  Park  W. 
Boulevard.  Knoxville,  TN  37923. 800- 
251-9492 
National  Toxicology  Laboratories,  Inc.. 
1100  California  Avenue,  Bakersfield, 
CA  93304.  805-322-4250 
Nichols  Institute  Substance  Abuse 
Testing  (NISAT).  7470-A  Mission 
Valley  Road.  San  Diego.  CA  92108- 
4406.  800-446-4728/619-686-3200 
(name  changed:  formeriy  Nichols 
Institute) 
Northwest  Toxicology,  Inc..  1141  E. 
3900  South.  Salt  Lake  City.  UT  84124. 
800-322-3361 
Occupational  Toxicology  Laboratories, 
Inc.,  2002  20th  Street,  suite  204A. 
Kenner.  LA  70062.  504-465-0751 
Oregon  Medical  Laboratories,  P.O.  Box 
972.  722  East  11th  Avenue,  Eugene. 
OR  97440-0972.  503-687-2134 
Parke  DeWatt  Laboratories.  Division  of 
Comprehensive  Medical  Systems, 
Inc..  1810  Frontage  Rd..  Northbrook. 
IL  60062. 708-480-4680 
Pathology  Associates  Medical 
Laboratories.  East  11604  Indiana. 
Spokane.  WA  99206.  509-926-2400 
PDLA.  Inc.  (Princeton).  100  Corporate 
Court.  So.  Plainfield.  NJ  07080.  908- 
769-B500/80O-23 7-7352 
PharmChem  Laboratories,  Inc..  1505-A 
OBrien  Drive.  Menlo Park.  CA  94025. 
4 1 5-328-6200/800-446-5 177 
Ph.irmChem  Laboratories.  Inc..  Texas 
Division.  7606  Pebble  Drive.  Fort 
Worth.  TX  76118,  817-595-0294 
(Formerly:  Harris  Medical  Laboratory) 
Physicians  Reference  Laboratory.  7800 
West  110th  Street,  Overiand  Park.  KS 
66210.  913-338-4070/800-^21-3627. 
(Formerly:  Physicians  Reference 
Laboratory  Toxicology  Laboratory) 
Poisonlab.  Inc..  7272  Clairemont  Mesa 
Road.  San  Diego.  CA  92111. 619-279- 
2600/800-882-7272 
Precision  Analytical  Laboratories.  Inc.. 
13300  Blanco  Road,  suite  #150,  San 
Antonio.  TX  78216.  210-493-3211 
Puckett  Laboratory.  4200  Mamie  Street. 
Hattiesburgh.  MS  39402.  601-264- 
3856/800-844-8378 
Regional  Toxicology  Services,  15305 
N.E,  40th  Street,  Redmond,  WA 
98052, 206-682-3400 
Resource  One,  Inc.  Seven  Pointe  Qrcle, 
Greenville.  SC  29615, 803-233-5639 
Roche  Biomedical  Laboratories.  1801 
First  Avenue  South.  Birmingham.  AL 
35233,  205-581-4170 
Roche  Biomedical  Laboratories.  1957 
Lakeside  Parkway,  suite  542,  Tucker, 
GA  30084. 404-939-4811 
Roche  Biomedical  Laboratories,  Inc.. 
1120  Stateline  Road,  Southaven.  MS 
38671,601-342-1286 


Roche  Biomedical  Laboratories.  Inc.  69 
First  Avenue.  Raritan.  NJ  08869.  800- 
437-4986 
Saint  loseph  Hospital  Toxicology 
Laboratory.  601  N.  30th  Street. 
Omaha.  NE  68131-2197. 402-449- 
4940 
Scott  A  White  Drug  Testing  Laboratory. 
600  S.  25th  Street.  Temple.  TX  76504. 
800-749-3788 
S.E.D.  Medical  Laboratories.  500  Walter 
NE.  suite  500,  Albuquerque,  NM 
87102.  505-648-8800 
Sierra  Nevada  Laboratories.  Inc..  888 
Willow  Street.  Reno.  NV  89502.  800- 
648-5472 
SmithKline  Beecham  Clinical 
Laboratories.  7600  Tyrone  Avenue. 
Van  Nuys.  CA  91045.  818-376-2520 
SmithKline  Beecham  Clinical 
Laboratories.  3175  Presidential  Drive. 
Atlanta,  GA  30340.  404-934-9205 
(name  changed:  formerly  SmithKline 
Bio-Science  Laboratories) 
SmithKline  Beecham  Clinical 
Laboratories,  506  E.  State  Parkway. 
Schaumburg.  IL  60173.  708-685-2010 
(name  changed:  formerly  International 
Toxicology  Laboratories) 
SmithKline  Beecham  Clinical 
Laboratories.  11636  Administration 
Drive,  St.  Louis.  MO  63146.  314-567- 
3905 
SmithKline  Beecham  Clinical 
Laboratories.  400  Egypt  Road. 
Norristown.  PA  19403.  800-523-5447 
(name  changed:  formerly  SmithKline 
Bio-Science  Laboratories) 
SmithKline  Beecham  Clinical 
Laboratories.  8000  Sovereign  Row. 
Dallas.  TX  75247.  214-638-1301 
(name  changed:  formerly  SmithKline 
Bio-Science  Laboratories) 
South  Bend  Medical  Foundation,  Inc., 
530  N.  Lafayette  Boulevard,  South 
Bend,  IN  46601,  219-234-4176 
Southwest  Laboratories,  2727  W. 
Baseline  Road,  suite  6.  Tempe,  AZ 
85283. 602-438-8507 
St.  Anthony  Hospital  (Toxicology 
Laboratory).  P.O.  Box  205. 1000  N. 
Lee  Street,  Oklahoma  City.  OK  73102. 
405-272-7052 
St.  Louis  University  Forensic 
Toxicology  Laboratory.  1205  Carr 
Lane,  St.  Louis,  MO  63104.  314-577- 
8628 
Toxicology  &  Drug  Monitoring 
Laboratory,  University  of  Missouri 
Hospital  &  Clinics.  301  Business  Loop 
70  West,  suite  208.  Columbia,  MO 
65203.  314-882-1273 
Toxicology  Testing  Service,  Inc,  5428 
N.W.  79th  Avenue,  Miami.  FL  33166, 
305-593-2260 


No  laboratories  withdrew  from  the 
National  Laboratory  Certification 
Program  during  August  1993. 
Patricia  S.  Bransford, 
Acting  Executive  Officer.  Substance  Abuse 
and  Mentnl  Health  Services  Administration. 
IFR  Doc.  93-21546  Filed  9-3-93;  8:45  am| 
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Centers  for  Disease  Control  and 
Prevention 

[Announcement  NumtMr  336] 

Developing  Prostate  Cancer  Earty 
Detection  Programs 

Introduction 

The  Centers  for  Disease  Control  and 
Prevention  (CDC)  announces  the 
availability  of  fiscal  year  (FY)  1993 
funds  for  cooperative  agreements  to 
initiate  projects  to  document,  describe, 
and  define  current  practices  and 
perceptions  regarding  prostate  cancer 
screening  in  the  United  States  and  to 
design  and  plan  for  effective  early 
detection  programs.  Priority  target 
populations  are  men  aged  50-75  years, 
particularly  black  men. 

Because  of  the  nature  and  scope  of 
activities,  CDC  envisions  collaboration 
with  appropriate  prostate  cancer  service 
providers,  service  agencies,  and  relevant 
organizations  as  an  integral  part  of,  and 
essential  to,  the  development  of  quality 
prostate  cancer  screening  programs. 

The  Public  Health  Service  (PHS)  is 
committed  to  achieving  the  health 
promotion  and  disease  prevention 
objectives  of  Healthy  People  2000.  a 
PHS-led  national  activity  to  reduce 
morbidity  and  mortality  and  to  improve 
the  quality  of  life.  This  announcement 
is  related  to  the  priority  area  of  Cancer. 
(For  ordering  a  copy  of  Healthy  People 
2000.  see  the  section  Where  to  Obtain 
Additional  Information.) 

Authority 

This  program  is  authorized  under 
sections  301(a)  and  317(k)(3)  of  the 
Public  Health  Service  Act.  as  amended 
[42  U.S.C.  241(a),  247b(k)(3)|. 
Applicable  program  regulations  are 
found  in  42  CFR  Part  51b— Project 
Grants  for  Preventive  Health  Services. 

Eligible  Applicants 

Assistance  will  be  provided  only  to 
the  official  health  departments  of  states 
or  their  bona  fide  agents.  This  includes 
the  District  of  Columbia,  American 
Samoa,  the  Commonwealth  of  Puerto 
Rico,  the  Virgin  Islands  of  the  United 
States,  the  Federated  States  of 
Micronesih.  Guam,  the  Northern 
Mariana  Islands,  the  Republic  of  the 
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Marshall  Islands,  the  Republic  of  Patau, 
and  federally-recognized  Indian  tribal 
governments. 

This  announcement  is  limited  to 
states  because  FY  1993  Congressional 
appropriations  language  mandated  that 
CE)C  "initiate  planning  grants  to  up  to 
four  states  to  design  screening  projects 
for  prostate  cancer  *  *  *." 

Availability  of  Funds 

Approximately  $500,000  is  available 
in  FY  1993  to  fund  approximately  2 
awards.  It  is  expected  that  the  average 
awrard  will  be  $250,000  ranging  from 
$200,000  to  $300,000.  It  is  expected  that 
the  awards  will  begin  on  or  about 
September  30, 1993,  and  will  be  made 
for  a  12-month  budget  period  within  a 
project  period  of  up  to  3  years.  Funding 
estimates  may  vary  and  are  subject  to 
change. 

Continuation  awards  within  the 
project  period  will  be  made  on  the  basis 
of  satisfactory  progress  and  the 
availability  of  funds.  There  are  no 
matching  or  cost  participation 
requirements  for  the  first  budget  period. 
If  future  funding  is  allocated  under  new 
authorizing  legislation,  matching  and 
cost  participation  requirements  may  be 
necessary. 

Purpose 

The  purpose  of  these  awards  is  to 
obtain  critical  information  that  may  be 
used  to  design  prostate  cancer  early  . 
detection  programs.  It  is  not  the  purpose 
of  these  awards  to  recruit  additional 
men  for  prostate  cancer  screening,  but  to 
assess  groups  of  men,  some  who  are 
screened  and  some  who  are  not,  as  part 
of  their  usual,  routine  medical  care. 

Program  Requirements 

In  conducting  activities  to  achieve  the 
purpose  of  this  program,  the  recipient 
shall  be  responsible  for  the  activities 
under  A.,  below,  and  CDC  shall  be 
responsible  for  conducting  activities 
under  B.,  below: 

A.  Recipient  Activities 

1.  Dociunent,  describe,  and  define 
current  practices  and  perceptions 
regarding  the  early  detection  and 
treatment  of  prostate  cancer  in  projects 
that  will  lead  to  the  design  of  a 
screening  program. 

2.  Coordinate  with  appropriate 
community-based  health  providers  and 
minority  organizations  that  deliver 
services  and  interventions  to  the  target 
populations,  for  example,  community 
health  centers  and  the  Department  of 
Veterans  Affairs. 

3.  Collaborate  with  Health  Promotion 
and  Disease  Prevention  Research 
Centers,  An;erican  Cancer  Society,  NQ- 


designated  Comprehensive  Cancer 
Centers,  and/or  academic  institutions  in 
the  design  and  evalur  tion  of  project 
activities  so  that  Hnd  ngs  can  be  used  to 
improve  and  facilitate  national  efforts. 

4.  Collaborate  with  CDC  in  the  design, 
analysis,  and  evaluat  on  of  the  project 
and  the  disseminatio  i  of  the  Findings 
and  recommendations. 

5.  Use  funds  to  support  personnel  and 
purchase  supplies  an  i  services  directly 
related  to  planning,  OT^anizing,  and 
conducting  evaluatio  i  projects. 
Supported  activities  j  nd  procedures 
must  be  directly  related  to  the  purpose 
of  this  program.  Funcs  may  not  be  used 
to  pay  for  screening  tests  or  to  support 
the  evaluation  of  exis  ing  prostate 
cancer  early  detectic  r  prevention 
activities,  except  under  the  terms  and 
activities  defined  by  the  Program 
Announcement  in  Item  H,  the 
Application  Content  section. 

B.  CDC  Activities 

1.  Provide  consultation  on  the  design 
of  survey  and  data  collection 
instruments,  protocols,  evaluation  and 
management  of  the  |)roject. 

2.  Coordinate  activities  among  the 
major  partners  (e.g.,  the  recipients. 
Health  Promotion  and  Disease 
Prevention  Research  Centers,  American 
Cancer  Society,  and  th  e  NQ-designated 
Comprehensive  Cancer  Centers). 

3.  Collaborate  in  cat  a  collection, 
analysis,  and  evaluatit  n  of  project 
activities. 

4.  Collaborate  witi  the  National 
Cancer  Institute  to  provide  up-to-date 
scientiBc  information  yarding  prostate 
cancer  early  detection. 

5.  Collaborate  in  tie  transfer  and 
dissemination  of  infornation,  methods, 
and  findings  develoDe'i  in  these  projects 
to  other  prevention  orc^rams  and 
efforts. 

Evaluation  Criteria 

Applications  will  be  reviewed  and 
evaluated  according  to  the  following 
criteria:  (Maximum  lOf'  points). 

A.  Experience  anc'  Background:  The 
extent  to  which  the  ipj  licant 
demonstrates  the  ab  lit/  to  collect  and 
analyze  quantitative  an  i  qAalitative 
data,  use  evaluation  methodology,  and 
perform  behavioral  science  research 
related  to  prostate  cane  ^r  or  other 
cancers.  (15  points) 

B.  Target  Populationr  and 
Communities:  The  adec  uacy  of  the 
quantitative  and  derno^  -aphic 
description  of  the  geographic  areas, 
communities,  and  terge  ed  populations, 
and  the  degree  to  wliicl^  the  applicant 
demonstrates  relevant  e  <perience  and 
ability  to  work  with  the  targeted 


populations  and  communities.  (10 
points) 

C.  Proposed  Objectives:  The 
appropriateness  of  the  proposed 
activities  that  include  specific, 
measurable,  time-phased,  realistic 
outcome  and  process  objectives,  and  of 
the  evaluation  plan  for  years  1,  2,  and 
3.  (10  points) 

D.  Project  Management  and  Staffing 
Plan:  The  extent  to  which  proposed 
staffing,  organizational  structure,  staff 
experience  and  background,  and  job 
descriptions  and  curricula  vitae  for 
proposed  and  current  staff  indicate 
ability  to  carry-out  the  purposes  of  the 
program.  (10  points) 

E.  Proposea  Implementation 
Schedule:  The  extent  to  which  the  major 
steps  required  for  project 
implementation  are  described  and  the 
project  timetable  displays  dates  for  the 
accomplishment  of  specific  project 
activities.  (10  points) 

F.  Collaboration:  The  extent  to  which 
the  applicant  describes  past,  current, 
and  proposed  collaboration  with 
organizations  relevant  to  the  selected 
targeted  population,  to  include  Health 
Promotion  and  Disease  Prevention 
Research  Centers,  the  American  Cancer 
Society  and  other  voluntary 
organizations,  NCI-designated 
Comprehensive  Cancer  Centers,  and/or 
academic  research  institutions.  (20 
points) 

G.  Methodology:  The  extent  to  which 
the  proposed  methodology  for  years  1 , 
2,  and  3  is  described  and  incorporates 
components  cited  in  Item  H, 
Application  Content,  of  the  Program 
Announcement.  (25  points) 

H.  Budget;  The  extent  to  which  the 
applicant  provides  a  detailed  budget 
and  justification  consistent  with  the 
stated  objectives  and  program  activities. 
(Not  Scored) 

Funding  Priorities 

Priority  will  be  given  to  applications 
that  target  black  men  or  men  aged  50- 
75  years.  Public  comment  regarding 
funding  priorities  is  not  being  solicited 
due  to  time  constraints. 

Executive  Order  12372  Review 

Applications  are  subject  to 
Intergovernmental  Review  of  Federal 
Programs  as  governed  by  Executive 
Order  12372.  E.O.  12372  sets  up  a 
system  for  state  and  local  government 
review  of  proposed  Federal  assistance 
applications.  Applicants  (other  than 
federally-recognized  Indian  tribal 
governments)  should  contact  their  state 
Single  Point  of  Contact  (SPOC)  as  early 
as  possible  to  alert  them  to  the 
prospective  applications  and  receive 
any  necessary  instructions  on  the  state 
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process.  A  current  list  of  SPOCs  is 
included  in  the  application  kit.  If  SPOCs 
have  any  state  process 
recommendations  on  applications 
submitted  to  CIX:,  they  should  forward 
them  to  Edwin  L.  Dixon.  Grants 
Mana^^ment  Officer.  Grants 
Management  Branch.  Procurement  and 
Grants  Office.  Centers  for  Di.sease 
Control  and  Prevention  (CDC).  255  East 
Paces  Ferr>'  Road.  NE..  Atlanta.  Georgia 
30305.  The  due  date  for  state  process 
recommendations  is  30  days  after  the 
application  deadline  date  for  new 
awards  (the  appropriations  for  these 
awards  were  received  late  in  the  fiscal 
year  and  would  not  allow  for  an 
application  receipt  date  which  would 
accommodate  the  60  day  state 
recommendation  process  within  FY 
1993).  CDC  does  not  guarantee  to 
"accommodate  or  explain"  for  state 
process  recommendations  it  receives 
after  that  date. 

Public  Health  Systems  Reporting 
Requirements 

This  program  is  not  subject  to  the 
Public  Health  System  Reporting 
Requirements. 

Catalog  of  Federal  Domestic  Assistance 

Number 

The  Catalog  of  Federal  Domestic 
Assistance  Number  is  93.945, 
Assistance  Program  for  Chronic  Disease 
Prevention  and  Control. 

Other  Requirements 

Paperwork  Reduction  Act 

Projects  that  involve  the  collection  of 
information  from  10  or  more  individuals 
and  funded  by  the  cooperative 
agreement  will  be  subject  to  review  by 
the  Office  of  Management  and  Budget 
(OMB)  under  the  Paperwork  Reduction 
Act. 

Human  Subjects 

If  the  proposed  project  involves 
research  on  human  subjects,  the 
applicant  must  comply  with  the 
lieparlment  of  Health  and  Human 
Services  Regulations  (45  CFR  part  46) 
regarding  the  protection  of  human 
subjects.  Assurance  must  be  provided  to 
demonstrate  that  the  project  will  be 
subject  to  initial  and  continuing  review 
by  an  appropriate  institutional  review 
committee.  The  applicant  will  be 
responsible  for  providing  assurance  in 
accordance  with  the  appropriate 
guidelines  and  form  provided  in  the 
application  kit. 

Application  Sobmissioo  and  Deadline 

The  program  announcement  and 
application  kit  were  sent  to  all  eligible 
applicants  in  June  1993. 


Wher«  to  Obtain  AdditMoal 
Information 

A  complete  program  description, 
information  on  application  procedures, 
an  application  package,  and  business 
management  technical  assistance  may 
be  obtained  from  Locke  Thompson. 
Grants  Management  Specialist,  Grants 
Management  Branch.  Procurement  and 
Grants  Office,  Centers  for  Disease 
Control  and  Prevention  (CDC),  255  East 
Paces  Ferry  Road.  NE..  room  300, 
Mailstop  E-18,  Atlanta,  Georgia  30305, 
(404) 842-6595. 

Programmatic  technical  assistance 
may  be  obtained  from  Daniel  S.  Miller. 
M.D..  M.P.H..  Division  of  Cancer 
Prevention  and  Control.  National  Center 
for  Chronic  Disease  Prevention  and 
Health  Promotion,  Centers  for  Disease 
Control  and  Prevention  (CDC).  4770 
Buford  Hwy..  NE..  Mailstop  K-55. 
Atlanta,  Georgia  30341-3724,  telephone 
(404)  488-^227. 

Please  refer  to  Announcement 
Number  336  when  requesting 
information  and  submitting  an 
application. 

Potential  applicants  may  obtain  a 
copy  of  Healthy  People  2000  (Full 
Report:  Stoc:k  No.  017-001-00474-0)  or 
Healthy  People  2000  (Summary  Report: 
Stock  No.  017-001-00473-1)  referenced 
in  the  Introduction  through  the 
Superintendent  of  Documents, 
Government  Printing  Office, 
Washington,  DC  20402-9325,  telephone 
(202) 783-3238. 

Dated:  August  30, 1993. 
Robert  L.  Foster, 

Acting  Associate  Director  for  S4anageTnent 
and  Operations.  Centers  for  Disease  Control 
and  Prevention  (CDC). 
IFR  Doc.  93-21642  Filed  9-3-93:  8:45  am) 

BILUNO  COOC  41M-1t-P 


National  Institutes  of  Health 

National  Cancer  Institute;  Meetings  of 
the  National  Cancer  Advisory  Board 
and  its  Sut>committ8es 

Pursuant  to  Public  Law  92-463, 
notice  is  hereby  given  of  the  meeting  of 
the  National  Cancer  Advisory  Board, 
National  Cancer  Institute,  and  its 
Subcommittees  on  September  20-21, 
1993.  The  full  Board  will  meet  in 
Conference  Room  10, 6th  Floor, 
Building  3lC,  National  Institutes  of 
Health,  9000  Rockville  Pike,  Bethesda. 
Maryland  20892.  Meetings  of  the 
Subcommittees  of  the  Board  will  be 
held  at  the  times  and  places  listed 
below.  Except  as  noted  below,  the 
meetings  of  the  Board  and  its 
Subcommittees  will  be  open  to  the 
public  to  discuss  issues  relating  to 


committee  business  as  indicated  in  the 
notice.  Attendance  by  the  public  will  be 
limited  to  space  available. 

A  portion  of  the  board  meeting  will  be 
closed  to  the  public  in  accordance  with 
the  provisions  set  forth  in  sections 
552b(c)(4)  and  552b(c)(6).  title  5.  U.S.C. 
and  sec.  10(d)  of  Public  Law  92-463.  for 
the  review,  discussion  and  evaluation  of 
individual  grant  applications.  These 
applications  and  the  discussions  could 
reveal  confidential  trade  secrets  or 
commercial  property  such  as  patentable 
material,  and  personal  information 
concerning  individuals  associated  with 
the  applications,  the  disclosure  of 
which  would  constitute  a  clearly 
unwarranted  invasion  of  personal 
privacy. 

The  Committee  Management  Office. 
National  Cancer  Institute,  National 
In.stitutes  of  Health.  Executive  Plaza 
North,  room  630.  9000  Rockville  Pike. 
Bethesda,  Maryland  20892  (301/496- 
5708)  will  provide  a  summary  of  the 
meeting  and  roster  of  the  Board 
members,  upon  request. 

Individuals  who  plan  to  attend  and 
need  special  assistance,  such  as  sign 
language  interpretation  or  other 
reasonable  accommodations,  should 
contact  Ms.  Carole  Frank,  Committee 
Management  Specialist,  at  301/496- 
5708  in  advance  of  the  meeting. 

Name  of  Committee:  National  Cancer 
Advisory  Board 

Executive  Secretary:  Mrs.  Barbara  Bynum, 
Executive  Plaza  North,  room  BOOA.  Bethesda. 
MD  20892;  (301)  496-5147 

Dates  of  Meeting:  September  20-21. 1993 

Place  of  Meeting:  Building  31C.  Conference 
Room  10 

Open:  September  20 — 8  a.m.  to 
approximately  12  noon 

Agenda:  Report  on  activities  of  the 
President's  Cancer  Panel:  the  Director's 
Report  on  the  National  Cancer  Institute:  and 
Scientific  Presentations. 

Closed:  September  20, 1993 — 3  p.m.  to 
recess 

Agenda:  For  review  and  discussion  of 
individual  grant  applications. 

Open:  September  21 — B  a.m.  to 
adjournment 

Agenda:  Policy  and  Scientific 
Presentations.  Subcommittee  Reports:  and 
New  Business. 

Name  of  Committee:  Subcommittee  on 
Planning  and  Budget 

Executive  Secretary:  Ms.  Cherie  Nichols. 
Building  31.  room  11A19.  Bethesda.  MD 
20892;  (301)  496-5515 

Date  of  Meeting:  September  20, 1993 

Mace  of  Meeting:  Building  31C.  Conference 
Room  7 

Open:  12  noon  to  1  p.m. 

Agenda:  To  discuss  the  By-Pass  budget 

Mime  ofConunittee:  Subcommittee  on 
Minority  Health,  Rsteafcb  and  Traiaiag 

Executive  Secretary: 


I 
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Dr.  Lemuel  Ev^ns,  Executive  Plaza  ^4o^th, 
room  620C  Bethesda,  MD  20892;  (301) 
496-7344 
Dr.  Vincent  Cairoli,  Executive  Plaza  North, 
room  520.  Bethesda.  MD  20892:  (301) 
496-8580 
Date  ofMeetinf^:  Seplember  20. 1993 
Ptace  of  Meeting:  Building  31C.  Conference 
Room2Cl5 
Open:  12  noOn  to  1  p.m. 
Agenda:  To  discuss  issues  related  to 
minority  research  and  training. 

Name  of  Committee:  Subcommittee  on 
Program  Project  Task  Force 

Executive  Secretary:  Mrs.  Barbara  Bynum. 
Executive  Plaza  North.  600A.  Bethesda.  MD 
20892;  (301)  496-5147 
Date  of  Meeting:  September  20. 1993 
Place  of  Meeting:  Building  31C.  Conference 
Room  7 
Open:  1  p.m.  to  2  pjn. 
Agenda:  To  discuss  the  POl  Charter, 
possible  ranking  paradigms,  site  visit  policy 
and  other  issues. 

Name  of  Committee:  Subcommittee  on 
Women's  Health  and  Cancer 

Executive  Secretory:  Ms.  Iris  Schneider. 
Building  31.  room  11A48,  Bethesda.  MD 
20892;  (301)  496-5534 
Date  of  Meeting:  September  20. 1993 
Piloce  of  Meeting:  Building  31C.  Conference 
Room  7 
Open:  2  p.m.  to  3  p.m. 
Agenda:  To  discuss  NCI  research  plans  for 
women  with  cancer. 

Name  of  Committee:  Subconunittee  on 
Information  and  Cancer  Control 

Executive  Secretary:  Mr.  Paul  Van  Nevel, 
Building  31,  room  10A31,  Bethesda.  MD 
20892;  (301)  496-6631 
Date  of  Meeting:  September  20. 1993 
Place  of  Meeting:  Building  3lC.  Conference 
Room  8 
Open:  1 2  noon  to  2  p.m. 
Agenda:  To  discuss  cancer  control  issues. 
Nante  of  Committee:  Subcommittee  on 
Interactions  with  Voluntary  Organizations 
Executive  Secretary:  Mr.  Paul  Van  Nevel. 
Building  31.  room  10A31,  Bethesda.  MD 
20892: (301)  496-6631 
Date  of  Meeting:  September  20. 1993 
Place  of  Meeting:  Building  3lC.  Conference 
Room  7 

Open:  Immediately  following  the  recess  of 
the  NCAB  meeting. 

Agenda:  To  discuss  issues  related  to 
outside  organizations. 

Name  of  Committee:  SubctKnmittee  on 
Environmental  Carcinogenesis 

Executiw  Secretary:  Dr.  Richard  Adnmson. 
Building  31,  room  11A03.  Bethesda.  MD 
20892;  (301)  496-6618 
Date  of  Meeting:  September  20. 1993 
Phce  of  Meeting:  Building  31C.  Conference 
Rooms 
Open:  5  p.m.  to  6  p.m. 
Agendo:  To  discuss  issues  related  to 
environmental  carcinogenesis. 

Name  of  Committee:  Subcommittee  on 
Cancer  Centers 

Executive  Secretary:  Dr.  Brian  Kimes, 
Executive  Plaza  North,  room  300,  Bethesda, 
MD  20892;  (301)  496-8537 
Dote  of  Meeting:  September  20, 1993 


Place  of  Meeting:  Building  31C.  Conference 
Room  8 
Open:  2  p.m.  to  3  p.m. 
Agenda:To discuss  in'omvtional  items. 

Name  of  Committee:  Subco  nmittee  on 
Clinical  Investigations 

Executive  Secretary:  Dr.  Bn  ce  Chabner, 
Building  31,  room  3A44  Betl  asda,  MD 
20892;  (301)  496-4291 

Dote  o/ Meeting:  Septembei  20, 1993 

Place  of  Meeting:  Building  UC,  Conference 
Room  10 

Open:  Immediately  followi  ig  the  recess  of 
the  NCAB  meeting. 

Agenda:  To  discuss  issues  i  elated  to 
clinical  trials. 

Catalog  of  Federal  Domesti :  Assistance 
Program  Numbers:  (93.393,  C  incer  Cause  and 
Prevention  Research;  93.394,  ;]ancer 
Detection  and  Diagnosis  Rese  irch;  93.395, 
Cancer  Treatment  Research;  S  3.396,  Cancer 
Biology  Research;  93.397,  Car  cer  Centers 
Support;  93.398,  Cancer  Resetrch  Manpower, 
93.399,  Cancer  Control.^ 

Dated:  August  30, 1993. 
Susan  K.  Feldman, 
Committee  Management  Officer,  NIH. 
|FR  Doc.  93-21648  Filed  9-3-93;  8:45  ami 

BILLING  COOC  41«M>1-«I 


National  Institute  of  General  Medical 
Sciences;  Meetings 

Pursuant  to  Public  Law  J2-463. 
notice  is  hereby  given  of  the  meetings  of 
the  committees  of  the  NatiDnal  Institute 
of  General  Medical  Sciences  for 
November  1993. 

These  meetings  will  be  open  to  the 
public  to  discuss  ad.~ninistrative  details 
relating  to  committee  business  for 
approximately  one  hour  at  the 
beginning  of  the  first  sessi  jn  of  the  first 
day  of  the  meeting,  .\ttencance  by  the 
public  will  be  limited  to  s  iace  available. 

These  meetings  will  be  <  losed 
thereafter  in  accordance  v*  ith  provisions 
set  forth  in  sections  552b(i  )(4)  and 
552b(c)(6),  title  5.  U.S.C  a;id  section 
10(d)  of  Public  Law  92^63,  for  the 
review,  discussion,  and  e>  aluation  of 
individual  research  trainii  g  grant  and 
research  center  grant  appl  cations.  The 
discussions  of  these  appli  ations  could 
reveal  confidential  trade  s  jcrets  or 
commercial  property  such  as  patentable 
material,  artd  personal  information 
concerning  individuals  aswciated  with 
the  applications,  the  disci  )sure  of 
which  would  constitute  a  :leariy 
unwarranted  invasion  of  jersonal 
privacy. 

Mrs.  Ann.Dieffenbach,  Tublic 
Information  Officer,  National  Institute  of 
General  Medical  Sciences  National 
Institutes  of  Health,  Build  ng  31,  room 
4A52,  Bethesda,  Miry lan{  20892, 
Telephone:  301-496-730: ,  FAX:  301- 
402-0224,  will  provide  a  ;  ummary  of 


the  meeting  ajid  a  roster  of  committee 
members. 

Individuals  who  plan  to  attend  and 
need  special  assistance,  such  as  sign 
language  interpretation  or  other 
reasonable  au:ommodations  should 
contact  Mrs.  Ann  DiefTenbach. 

Substantive  program  information  may 
be  obtained  from  each  scientific  review 
administrator  whose  name,  room 
number,  and  telephone  number  are 
listed  below  each  committee. 

Nome  of  Committee:  Cellular  and 
Molecular  Basis  of  Disease  Review 
Committee 

Scientific  Beview  Administrator:  Dr.  Carole 
Latk.er.  room  9A10.  Westwood  Building. 
Telephone;  301-594-7758 

Dotes  ofMeffling:  November  4, 1993 
Place  of  Meeting:  Embassy  Suites,  4300 
Military  Road,  NW.,  Washington, DC.  20015 
Open:  November  4,  8:30  a  m.-9:30  a.m. 

Closed:  Novemt)er  4,  9:30  a.m- 
adjoumment. 

Name  of  Committee:  Genetic  Basis  of 
Disease  Review  C.ommittee 

Scientific  Review  Administrator:  Dr.  Arthur 
Zachary,  room  9A14,  Westwood  Building, 
Telephone:  301-594-7758 

Dates  of  Meeting:  November  8, 1993 

Place  of  Meeting  Building  3lC.  Conference 
Room  7.  National  Institutes  of  Health, 
Bi^thesda.  Maryland  20892 

Open;  November  8.  8:30  a.m.-9:30  a.m. 

Closed:  November  8.  9:30  a.m.- 
adjoumment. 

Name  of  Committee:  Minority  Access  to 
Research  Careers  Review  Subcommittee 

Scientific  Peview  Administrator:  Dr. 
Richard  Martinez,  room  9A18.  Westwood 
Building.  TfHephone:  301-594-7803 

Dotes  of  Meeting:  November  8-9,  1993 

Place  of  Meeting:  Building  31C.  Conference 
Room  9,  National  Institutes  of  Health, 
Bethesda,  Maryland  20892 

Open:  November  8.  8.30  a.m.-9:30  am. 

Closed:  November  8,  9:30  a.m.-5  p.m. 
November  9. 8:30  a  m.-adjoumment. 

Name  of  Committee:  Pharmacological 
Sciences  Review  t^ommittee 

Scientific  Review  Administrator:  Dr.  Irene 
Glowinski,  room  9A18.  Westwood  Building. 
Telephone:  301-594-7741 

Dates  of  Meeting:  November  12, 1993 

Place  of  Meeting:  Holiday  Inn,  5520 
Wisconsin  Avenue,  Chevy  Chase,  Maryland 
20815 

Open:  November  12,  8:30  a.m.-9:30  ajn. 

Oosed:  November  12,  9:30  a.m.- 
adfoumment. 

Name  of  Committee:  Minority  Biomedical 
Research  Support  Review  Subcommittee 

Scientific  Review  Administrator:  Dr.  Emcst 
Marquez,  room  9A13,  Westwood  Building, 
Telephone:  301-594-77Q8 

Dates  of  Meeting:  f^ovemher  18-19, 1993 

Place  of  Meeting:  Holiday  Inn,  Chevy 
Chase.  5520  Wisconsin  Avenue,  Chevy 
Chase.  Maryland  20815 

Open:  November  18,  8:30  a.m.-9:30  a.m. 

Closed:  November  18,  9:30  a.m.-5  p.m. 
November  19,  8:30  am-edjoumment. 
(Catalog  of  Federal  Domestic  Assistance 
Program  No.  93.859,  93.862,  93.863,  93  880 
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National  Institute  of  General  Medical 

Sciences.  National  Institutes  of  Health) 

Dated:  August  30. 1993. 
SoMn  K.  Feldman, 

Committee  Management  Officer,  NIH. 
|FR  Doc.  93-21649  Filed  9-3-93:  8:45  am) 
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National  Institute  of  Mental  Health; 
Meetings 

Pursuant  to  Public  Law  92-463. 
notice  is  hereby  given  of  the  meetings  of 
the  review  committees  of  the  National 
Institute  of  Mental  Health  for  October 
1993. 

These  meetings  will  be  open  to  the 
public  as  indicated  below  for  the 
discussion  of  NIMH  policy  issues  and 
will  include  current  administrative, 
legislative,  and  program  developments. 

All  meetings  will  be  closed  to  the 
public  as  indicated  below  in  accordance 
with  the  provisions  set  forth  in  sections 
552b(c)(4)  and  552b(c)(6).  title  5.  U.S.C. 
and  section  10(d)  of  Public  Law  92-463. 
for  the  review,  discussion  and 
evaluation  of  individual  grant 
applications.  These  applications  and  the 
discussions  could  reveal  confidential 
trade  secrets  or  commercial  property 
such  as  patentable  material,  and 
personal  information  concerning 
individuals  associated  with  the 
applications,  the  disclosure  of  which 
would  constitute  a  clearly  unwarranted 
invasion  of  personal  privacy. 

Ms.  Joarma  L.  Kieffer,  Committee 
Management  Officer,  National  Institute 
of  Mental  Health,  Parklawn  Building, 
room  9-105.  5600  Fishers  Lane. 
Rockville,  MD  20857,  Area  Code  301. 
443-4333,  will  provide  a  summary  of 
the  meeting  and  a  roster  of  committee 
members. 

Other  information  pertaining  to  the 
meetings  may  be  obtained  from  the 
contact  person  indicated. 

Committee  Name:  Mental  Disorders  of 
Aging  Review  Committee. 

Contact:  Phyllis  L  Zusman,  room  9C-02, 
Parklawn  Building,  Telephone:  301.  443- 
1340. 

Meeting  Date:  October  6-6. 1993. 

Place:  Bethesda  Holiday  Inn,  8120 
Wisconsin  Avenue.  Bethesda.  MO  20814. 

Open:  October  6, 1993,  9  a.m.-lO  a.m. 

Closed:  October  6, 1993, 10  a.m.-5  p.m.; 
October  7, 1993,  9  a.m.-5  p.m.;  October  8. 
1993, 9  a.m.-adjoumment. 

Committee  Name:  Psychobiology  and 
Behavior  Review  Committee. 

Contort.  William  H.  Radcliffe,  III.  room 
9C-18.  Parldawn  Building,  Telephone:  301, 
443-3944. 

Meeting  Date:  October  7-8, 1993. 

Place:  Bethesda  Marriott  Hotel.  5151  Pooks 
Hill  Road.  Bethesda.  MD  20814. 

Open:  October  7, 1993,  8:30  a.m.-9:30  a.m. 


Closed:  October  7, 1993,  9:30  a.m.-5  p.m.; 
October  8. 1993.  8:30  a.m.-adjoumment. 

Committee  Name:  Behavioral  Neuroscience 
Review  Committee. 

Contact:  Wm.  Gregory  Zimmerman,  room 
9C-18.  Parklawn  Building.  Telephone:  301, 
443-3936. 

Meeting  Date:  October  7-8, 1993. 

P/oce:  Chevy  Chase  Holiday  Inn,  5520 
Wisconsin  Avenue,  Chevy  Chase,  MD  20815. 

Open:  October  7, 1993.  8:30  a.m.-9:30  a.m. 

dosed:  October  7. 1993,  9:30  a.m.-5  p.m.; 
October  8, 1993,  8:30  a.m.-adjoumment. 

Committee  Name:  Perception  and 
Cognition  Review  Committee. 

Contact:  Phyllis  D.  Artis.  room  9C-15, 
Parklawn  Building,  Telephone:  301,  443- 
6470. 

Meeting  Date:  October  7-9, 1993. 

Place:  The  Hampshire  Hotel,  1310  New 
Hampshire  Avenue  NW.,  Washington,  DC 
20036. 

Open:  October  7, 1993. 9  a.m.-lO  a.m. 

Closed:  October  7, 1993, 10  a.m.-5  p.m.; 
October  8, 1993, 9  a.m.-5  p.m.;  October  9, 
1993, 9  a.m.-adjoumment. 

Committee  Name:  Clinical 
Psychopathology  Review  Committee. 

Contort:  Gwen  Artis,  room  9C-02, 
Parklawn  Building,  Telephone:  301,  443- 
4868. 

Meeting  Date:  October  13-15, 1993. 

Place:  Omni  Georgetown  Hotel.  2121  P 
Street  NW.,  Washington,  DC  20037. 

Open:  October  13. 1993.  9  a.m.-lO  a.m. 

Closed:  October  13, 1993, 10  a.m.-5  p.m.; 
October  14, 1993.  9  a.m.-5  p.m.;  October  15. 
1993,  9  a.m.-adjoumment. 

Committee  Name:  Clinical  Subcommittee, 
Mental  Health  Special  Projects  Review 
Committee. 

Contact:  Phyllis  L.  Zusman,  room  9C-02, 
Parklawn  Building,  Telephone:  301,  443- 
1340. 

Meeting  Date:  October  13-15, 1993. 

Place:  Chesapeake  Room,  5600  Fishers 
Lane,  Rockville,  MD  20857. 

Open:  October  13, 1993,  9  a.m.-lO  a.m. 

Closed:  October  13, 1993, 10  a.m.-5  p.m.; 
October  14, 1993,  9  a.m.-5  p.m.;  October  15, 
1993.  9  a.m.-adjoumment. 

Committee  Name:  Services  Research 
Review  Committee. 

Contact:  Francis  Smith,  room  9C-02. 
Parklawn  Building,  Telephone:  301, 443- 
4846. 

Meeting  Date:  October  13-15, 1993. 

Place:  Bethesda  Holiday  Inn,  8120 
Wisconsin  Avenue.  Bethesda,  MD  20814. 

Open:  October  13, 1993,  9  a.m.-lO  a.m. 

dosed:  October  13, 1993, 10  a.m.-5  p.m.; 
October  14, 1993,  9  a.m.-5  p.m.;  October  15, 
1993,  9  a.m.-adjoumment. 

Committee  Name:  Violence  and  Traumatic 
Stress  Review  Committee. 

Cbntort:  Phyllis  D.  Artis,  room  9C-15, 
Parklawn  Building,  Telephone:  301. 443- 
6470. 

Meeting  Date:  October  13-15. 1993. 

Place:  The  Hampshire  Hotel.  1310  New 
Hampshire  Avenue.  NW..  Washington.  DC 
20036. 

Open:  October  13, 1993,  9  a.m.-lO  a.m. 

dosed:  October  13, 1993, 10  a.m.-5  p.m.; 
October  14, 1993,  9  a.m.-5  p.m.;  October  15, 
1993, 9  a.m.-adjoumment. 


Committee  Name:  Cognitive  Functional 
Neuroscience  Review  Committee. 

Contact:  William  H.  Radcliffe.  room  9C-18. 
Parklawn  Building.  Telephone:  301. 443- 
3857. 

Meeting  Date:  October  14-15. 1993. 

Place:  Bethesda  Marriott.  5151  Pooks  Hill 
Road.  Bethesda,  MD  20814. 

Open:  October  14, 1993, 8:30  a.m.-9:30 
a.m. 

Closed:  October  14. 1993.  9:30  a.m.-5  p.m.: 
October  15. 1993,  8:30  a.m.-adjoumment. 

Committee  Name:  Molecular,  Cellular,  and 
Developmental  Neurobiology  Review 
Committee. 

Contort:  Katie  O'Donnell,  room  9C-18, 
Parklawn  Building,  Telephone:  301. 443- 
3936. 

Meeting  Date:  October  18-19. 1993. 

Place:  Chevy  Chase  Holiday  Inn,  5520 
Wisconsin  Avenue,  Chevy  Chase,  MD  20815. 

Open:  October  18, 1993,  8  a.m.-9  a.m. 

C/oserf:  October  18, 1993,  9  a.m.-5  p.m.; 
October  19, 1993,  8  a.m.-adjoumment. 

Committee  Name:  Health  Behavior  and 
Prevention  Review  Committee. 

Contort:  Monica  F.  Woodfork,  room  9C-05. 
Parklawn  Building,  Telephone:  301, 443- 
4843. 

Meeting  Date:  October  18-20. 1993. 

P/ace:  The  Hampshire  Hotel.  1310  New 
Hampshire  Avenue,  NW.,  Washington,  DC 
20036. 

Open:  October  18, 1993,  9  a.m.-lO  a.m. 

Closed:  October  18, 1993, 10  a.m.-5  p.m.; 
October  19, 1993,  9  a.m.-5  p.m.;  October  20. 
1993.  9  a.m.-adjoumment. 

Committee  Name:  Clinical  Subcommittee, 
Mental  Health  Special  Projects  Review 
Committee. 

Contact:  Phyllis  L  Zusman.  room  9C-02. 
Parklawn  Building.  Telephone:  301.  443- 
1340. 

Meeting  Date:  October  19-21. 1993. 

P/oce:  Bethesda  Holiday  Inn.  8120 
Wisconsin  Avenue,  Bethesda,  MD  20814. 

Open:  October  19, 1993,  9  a.m.-lO  a.m. 

C/osed:  October  19, 1993, 10  a.m.-5  p.m.; 
October  20. 1993, 9  a.m.-5  p.m.;  October  21, 
1993,  9  a.m.-«djoumment. 

Committee  Name:  Biological 
Psychopathology  Review  Committee. 

Contort:  Shirley  H.  Maltz,  room  9C-18, 
Parklawn  Building,  Telephone:  301,  443- 
3936. 

Meeting  Date:  October  20-21, 1993. 

Place:  Hyatt  Regency  Bethesda,  One 
Bethesda  Metro  Center,  Bethesda,  MD  20814. 

Open:  October  20, 1993,  9  a.m.-lO  a.m. 

C/osed; October  20, 1993, 10  a.m.-5  p.m.; 
October  21, 1993, 9  a.m.-adjoumment. 

Committee  Name;  Child/ Adolescent  Risk 
and  Prevention  Review  Committee. 

Contact:  Phyllis  D.  Artis,  room  9C-15, 
Parklawn  Building,  Telephone:  301.  443- 
6470. 

Meeting  Date:  October  21-23. 1993. 

Place:  Chevy  Chase  Holiday  Inn.  5520 
Wisconsin  Avenue.  Chevy  Chase,  MD  20815. 

Open:  October  21. 1993, 8:30  a.m.-9:30 
a.m. 

Closed:  October  21. 1993, 9:30  a.m.-5  p.m.; 
October  22, 1993, 8:30  a.m.-5  p.m.;  October 
23, 1993.  8:30  a.m.-adjoumment. 

Committee  Name:  Extramural  Science 
Advisory  Board. 
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Meeting  Date:  October  25-26, 1993. 

Place:  Conference  Room  6,  Building  31, 
National  Institutes  of  Health,  9000  Rockville 
Pike,  Bethesda.  MD  20892. 

Open:  October  25, 8:30-5;  October  26, 
8:30-ad|ouniment 

Contact:  Andrea  Baruchin,  Ph.D.,  room 
17C-26,  Parklawa  Building,  Telephone  (301) 
443-4335. 

Committee  Name:  Mental  Health  Small 
Business  Research  Review  Committee. 

Contact:  Frances  H.  Smith,  room  9C-02, 
ParklawQ  Building.  Telephone:  301, 443- 
4868. 

A4eeting  Dote:  October  25-26. 1993. 

Place:  Bethesda  Holiday  Inn,  8120 
Wisconsin  Avenue,  Betheisda,  MD  20814. 

Open:  October  25, 1993,  9  a.m.-10  a.m. 

Closed:  October  25, 1993, 10  ajn.-5  pjn.; 
October  26, 1993, 9  a.m.-adjoummenL 

Committee  Nante:  Behavioral 
Subcommittee,  Mental  Health  Special 
Projects  Review  Committee. 

Contact:  Monica  F.  Woodfbrk,  room  9C-05, 
Parkiawn  Building,  Telephone  :  301, 443- 
4843. 

Meeting  Date:  October  25-26, 1993. 

pyoce.  Chevy  Chase  Holiday  Inn,  5520 
Wisconsin  Avenue,  Chevy  Chase.  MD  20815. 

Open.  October  25, 1993, 9  a.m.-10  a.m. 

Closed:  October  25, 1993, 10  a.m.-5  p.m.; 
October  26, 1993, 9  a.m.-adjoumment. 

Committee  Name:  Qinical  Subcommittee, 
Mental  Health  Special  Projects  Review 
Conmiittee. 

Contact:  Phyllis  L  Zusman,  room  90-02, 
Parkiawn  Building,  Telephone:  301, 443- 
1340. 

Meeting  Date:  October  27-29, 1993. 

Place:  Ramada  Inn,  1775  Rockville  Pike, 
Rockville,  MD  20852. 

3ien:  October  27, 1993, 9  a.m.-10  a.m. 
osed: October  27, 1993, 10  a.m.-5  p.m.; 
October  28, 1993,  9  a.ro.-5  p.m.;  October  29. 
1993.  9  a.m.-adjoumment 

Committee  Name:  Emotion  and  Personality 
Review  Committee. 

Contact:  Sheri  L.  Schwartzback.  room 
9C-05,  Parkiawn  Building.  Telephone:  301, 
443-4843. 

Meeting  Date:  October  28-29, 1993. 

Place:  Bethesda  Holiday  Inn,  8120 
Wisconsin  Avenue.  Bethesda.  MD  20814. 

Open:  October  28. 1993.  8:30  a.m.-9  ajn. 

Closed:  October  28, 1993, 9  a.m.-5  p.m.; 
October  29, 1993, 8:30  ajn.-adjoumment. 

Committee  Name:  Treatment  Assessment 
Review  Committee. 

Contact:  Cwen  Artis.  room  9C-02, 
Parkiawn  Building,  Telephone:  301, 443- 
4868. 

Meeting  Date:  October  28-29, 1993. 

Place:  Embassy  Suites  Hotel.  4300  Military 
Road.  NW..  Washington.  DC  20015. 

Open:  October  28, 1993, 8:30  a.m.-9:30 
a.m. 

Closed:  October  28, 1993,  9:30  a.m.-5  p.m.; 
October  29, 1993, 8:30  a  m.-adjoumment. 

Committee  Name:  Social  and  Group 
Processes  Review  Committee. 

Contact:  Bemice  R.  Cherry,  room  9C-15, 
Parkiawn  Building.  Telephone:  301, 443- 
6470. 

Meeting  Date:  October  28-30. 1993. 

Place:  The  River  hin.  924  25th  Street.  NW.. 
Washington,  DC  20037. 


Open:  October  28, 1 393. 9  a.  n.-IO  a.m. 

Closed:  October  28, 1993, 10  a.m.-5  p.m.; 
October  29, 1993, 9  a.m.-5  p.n  .;  October  30, 
1993, 9  ajn.-adjoumnent. 

Individuals  who  olan  to  ittend  and 
need  s()ecial  assistance,  siv  h  as  sign 
language  interpreta.ion  or  ( >ther 
reasonable  accomnr  odatior  s,  should 
contact  the  contact  person  tamed  above 
in  advance  of  the  n  eeting. 

(Catalog  of  Federal  Domestic  .\s8istance 
Program  Numbers  93  126,  Sra  ill  Business 
Innovation  Research;  93.176,  VDAMHA 
Small  Instrumentatioi  Progra  n  Grants; 
93.242,  Mentel  Heelii  Researii  Grants; 
93.281.  Mental  Research  Scientist 
Development  Award  and  Re»  srch  Scientist 
Development  Av^rard  for  Clini  ^ans;  93.282. 
Mental  Health  Research  Servi  -x  Awards  for 
Research  Training;  and  93.92  .  ADAMHA 
Science  Education  P;irtnershi )  Award) 

Dated:  August  30.  1993. 
Susan  K.  Feldman, 
Committee  Managenent  Offit  ?r.  NIH. 
IFR  Doc.  93-21650  Filed  9-3-  93;  8:45  ami 
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National  Institute  of  Neur  >logicai 
Disorders  and  Stroke;  Me  3ting 

Pursuant  to  Public  Law  12-463, 
notice  is  hereby  given  of  n  eetings  of 
committees  of  the  Nationa  Institute  of 
Neurological  Disorders  an  1  Stroke 
(MINDS). 

These  meetings  will  be  c  pen  to  the 
public  to  discuss  urogram  olanning, 
program  accompl  shments  and  special 
reports  or  other  issues  rela  ing  to 
committee  business  as  ind  cated  in  the 
notice.  Attendance  by  the  >ublic  will  be 
limited  to  space  available. 

These  meetings  will  be  <  losed  to  the 
public  as  indicated  below  n  accordance 
with  the  provisions  set  for  h  in  sections 
552b(cM4)  and  552b(c)(6).  i  itle  5,  U.S.C 
and  section  10(d)  of  Public  Law  92-463, 
for  the  review,  diixnission  :  Jid 
evaluation  of  indi  vidual  gr  uit 
applications.  These  applic  tioi»  and 
discussions  coulc  reveal  ci  nfidential 
trade  secrets  or  cc'mmerica  property 
such  as  patentabl )  materia!  s,  and 
personal  information  cono  ming 
individuals  associated  wit!  the 
applications,  the  disclosun  of  which 
would  constitute  a  clearly  i  Jiwarranted 
invasion  of  personal  privac  /. 

Summaries  of  meetings,  i  osters  of 
committee  members,  and  o  her 
information  pertaining  to  ti  e  meetings 
can  be  obtained  from  the  Ej  eculive 
Secretary  or  the  Scientific  F  eview 
Administrator  indicated.  In  iividuals 
who  plan  to  attend  and  nee  \  special 
assistance,  such  as  sign  lan{  uage 
interpretation  or  other  reasc  nable 
accommodations,  should  cc  ntact  the 


Executive  Secretary  or  the  Scientific 
Review  Administrator  listed  for  the 
meeting. 

Name  of  Committee:!^  Planning 
Subcomimittee  of  the  National  Advisory 
Neurological  Disorders  and  Stroke  Council. 

Date:  September  22. 1993. 

Place:  National  Institutes  of  Health,  Bldg. 
31,  Conference  Room  8A28,  9000  Rockville 
Pike.  Bethesda.  MD  20692. 

Open:  1  p.m.-3  p.HL 

Agenda:  To  discuss  program  piaaning  and 
fiscal  matters. 

Closed:  3  p.m.-recess. 

Agenda:  To  discuss  specific  grant 
applications. 

Name  of  Committee:  National  Advisory 
Neurological  Disorders  and  Stroke  Council. 

Dates:  September  23-24. 1993. 

Place:  National  Institutes  of  Health. 
Building  31,  Conference  Room  10,  9000 
Rockville  Pike,  Bethesda.  MD  20892. 

Open:  September  23,  9  a.m.-l  p.m. 

Agenda:  A  report  by  the  Acting  Director. 
NINDS,  a  report  by  the  Special  Assistant  for 
Extramural  Activities.  NINDS.  and  a 
scientific  presentation  by  a  NINDS  grantee. 

Closed:  September  23. 1  p.m. -recess; 
September  24. 8:30-edjoumment. 

Agenda:  To  review  grant  applications. 

Executive  Secreto/y:  Constance  W.  Atwell. 
Ph.D.,  Special  Assistant  for  Extramural 
Activities,  NINDS,  National  Institutes  of 
Health,  Bethesda,  MD  20892.  Telephone: 
(301)496-9248. 

Name  of  Committee:  Neurological 
Disorders  Program  Project  Review  A 
Committee. 

Dotes:  October  27-29. 1993. 

Place:  Chevy  Chase  Holiday  Inn.  5520 
Wisconsin  Avenue.  Chevy  Chase.  MD  20815. 

Open;  October  27.  7:30  p.m.-8  pjn. 

Agenda:  Reports  by  the  Scientific  Review 
Administrator  on  Committee  concerns. 

Closed:  October  27.  8  p.m.-recess;  October 
28,  8:30  a.m.-recess;  October  29,  8:30  ajn.- 
adjoumment. 

Agenda:  To  review  grant  applications. 

Scientific  Review  Administrator  Dr. 
Katherine  Woodbury.  Federal  Building,  room 
9C-14,  National  Institutes  of  Health, 
Bethesda,  MD  20892.  Telephone:  (301)  496- 
9223. 

Name  of  Committee:  Traming  Grant  and 
Career  Development  Review  Committee. 

Dates:  November  4-6. 1993. 

Place:  Chevy  Chase  Holiday  Inn,  5520 
Wisconsin  Avenue,  Bethesda.  MD  20814. 

Open:  November  4.  8  a.m. -8:30  a.m. 

Agenda:  Reports  by  the  Scientific  Review 
Administrator  on  Committee  concerns. 

Closed:  November  4,  8:30  a.m.-recess; 
November  5,  8:30  a.m.-recess;  November  6. 
8  a.m.-adjoummenL 

Agenda:  To  review  grant  applications. 

Scientific  Review  Administrator  Dr. 
Herbert  Yellin,  Federal  Building,  room  9C- 
14.  National  Institutes  of  Health.  Bethesda. 
MD  20892.  Telephone:  (301)  496-9223. 

Name  of  Committee:  Neurological 
Disorders  Program  Project  Review  B 
Committee. 

Z>otes;  November  4-6. 1 993. 
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Place:  Washington  Circle  Hotel.  One 
Washington  Circle.  NW..  Washington.  DC 
20037. 

Open:  November  4.  7  p.m.-7:30  p.m. 

Agenda:  Reports  by  the  Scientific  Review 
Administrator  on  Committee  concerns. 

Closed:  November  4,  7:30  p.m.-recess; 
November 5.  8:30 am. -recess;  November 6, 
8:30  a.m. -adjournment. 

Agenda:  To  review  grant  applications. 

Scientific  Review  Administrator:  Dr.  Paul 
Sheehy.  Federal  Building,  room  9C-10, 
National  Institutes  of  Health,  Bethesda.  MD 
20892.  Telephone:  (301)  49&-9223. 
.  (Catalog  of  Federal  Domestic  Assistance 
Program  No.  93.853.  Clinical  Research 
Related  to  Neurological  Disorders;  No. 
93.854.  Biological  Basis  Research  in  the 
Neurosciences) 

Dated:  August  30.  1993. 
Susan  K.  Feldman, 
Committee  Management  Officer.  NIH. 
|FR  Doc.  93-21651  Filed  9-3-93;  8:45  ami 

BILLMG  COM  4140-01-M 


National  Institute  on  Drug  Abuse: 
Meeting 

Pursuant  to  Public  Law  92-463, 
notice  is  hereby  given  of  the  meeting  of 
the  National  Advisory  Council  on  Drug 
Abuse,  National  Institute  on  Drug  Abuse 
on  September  21-22. 1993,  at  the 
National  Institutes  of  Health.  Building 
3lC.  Conference  Room  6.  9000  Rockville 
Pike.  Bethesda.  Maryland  20892. 

The  meeting  will  oe  open  to  the 
public  on  September  21  from  9  a.m.  to 
1  p.m.  and  on  September  22  from  9  a.m. 
to  5  p.m.  for  announcements  and  reports 
of  administrative,  legislative,  and 
program  developments  in  the  drug 
abuse  field. 

In  accordance  with  provisions  set 
forth  in  section  552b(c)(4)  and 
552b(c)(6).  title  5,  U.S.C.  and  section 
10(d)  of  Public  Law  92-463.  the  meeting 
will  be  closed  to  the  public  on 
September  21  from  1  p.m.  to  5  p.m.  for 
the  review,  discussion,  and  evaluation 
of  grant  applications.  These  applications 
and  the  discussions  could  reveal 
confidential  trade  secrets  or  commercial 
property  such  as  patentable  material 
and  personal  information  concerning 
individuals  associated  with  the 
applications,  disclosure  of  which  would 
constitute  a  clearly  unwarranted 
invasion  of  personal  privacy. 

A  summary  of  the  meeting  and  a 
roster  of  committee  members  may  be 
obtained  from  Ms.  Camilla  L.  Holland, 
NIDA  Committee  Management  Officer, 
National  Institute  of  Health.  Parklawn 
Building,  room  10-42,  5600  Fishers 
Lane,  Rockville,  Maryland  20857  (301/ 
443-2755). 


Substantive  program  information  may 
be  obtained  from  Ms.  Eleanor  C. 
Friedenberg.  room  10-42.  Parklawn 
Building,  5600  Fishers  Lane.  Rockville, 
Maryland  20857,  (301/443-2755). 

Individuals  who  plan  to  attend  and 
need  special  assistance,  such  as  sign 
language  interpretation  or  other 
reasonable  accommodations,  should 
contact  the  contact  person  named  above 
in  advance  of  the  meeting. 

(Catalog  of  Federal  Domestic  Assistance 
Program  Numt)ers:  93.277.  Drug  Abuse 
Research  Scientist  Development  and 
Research  Scientist  Awards;  93.278.  Drug 
Abuse  National  Research  Service  Awards  for 
Research  Training;  93.279,  Drug  Abuse 
Research  Programs) 

Dated:  August  30. 1993. 
Susan  K.  Feldman. 
Committee  Management  Officer,  NIH. 
IFR  Doc.  93-21652  Filed  9-3-93;  8:45  am] 
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National  Library  of  Medicine;  Meeting 
of  the  Planning  Subcommittee  of  the 
Board  of  Regents  of  the  National 
Library  of  Medicine 

Pursuant  to  Public  Law  92^63, 
notice  is  hereby  given  of  the  meeting  of 
the  Planning  Subcommittee  of  the  Board 
of  Regents  of  the  National  Library  of 
Medicine  on  September  28-29, 1993,  in 
the  Board  Room  of  the  National  Library 
of  Medicine.  8600  Rockville  Pike, 
Bethesda,  Maryland. 

The  entire  meeting  will  be  open  to  the 
public  from  9  a.m.  to  approximately  5 
p.m.  on  September  28,  and  from  9  a.m. 
to  adjournment  on  September  29.  The 
Subcommittee  will  analyze  the  possible 
programs  and  activities  of  the  NLM,  of 
individuals,  of  professional 
associations,  and  of  other  institutions 
that  might  be  undertaken  over  the  next 
10  years  to  assure  that  our  society 
benefits  from  the  skills  of  medical 
librarians.  Attendance  by  the  public  will 
be  limited  to  space  available. 
Individuals  who  plan  to  attend  and 
need  special  assistance,  such  as  sign 
language  interpretation  or  other 
reasonable  accommodations,  should 
contact  Ms.  Susan  Buyer  at  301-496- 
8834. 

Ms.  Susan  P.  Buyer,  Deputy  Assistant 
Director  for  Planning  and  Evaluation  of 
the  National  Library  of  Medicine,  8600 
Rockville  Pike,  Bethesda,  Maryland, 
telephone  301-496-8834,  will  provide  a 
summary  of  the  meeting,  a  roster  of 
subcommittee  members,  and  substantive 
program  information  upon  request. 


Dated:  August  30. 1993. 
Susan  K.  Feldman. 

Committee  Management  Officer.  NIH. 
IFR  Doc.  93-21653  Filed  9-3-93;  8:45  am] 

BILUNO  COM  4140-01-M 

Division  of  Research  Grants;  Meetings 

Pursuant  to  Public  law  92-463,  notice 
is  hereby  given  of  the  meetings  of  the 
following  study  sections  for  October 
through  November  1993,  and  the 
individuals  from  whom  summaries  of 
meetings  and  rosters  of  committee 
members  may  be  obtained. 

These  meetings  will  be  open  to  the 
public  for  approximately  one  half  hour 
at  the  beginning  of  the  first  session  of 
the  first  day  of  the  meeting  during  the 
discussion  of  administrative  details 
relating  to  study  section  business. 
Attendance  by  the  public  will  be  limited 
to  space  available.  These  meetings  will 
be  closed  thereafter  in  accordance  with 
the  provisions  set  forth  in  sections 
552b(c)(4)  and  552b(c)(6),  title  5,  U.S.C. 
and  section  10(d)  of  Public  Law  92-463. 
for  the  review,  discussion  and 
evaluation  of  individual  grant 
applications.  These  applications  and  the 
discussions  could  reveal  confidential 
trade  secrets  or  commercial  property 
such  as  patentable  materials,  and 
personal  information  concerning 
individuals  associated  with  the 
applications,  the  disclosure  of  which 
would  constitute  a  clearly  unwarranted 
invasion  of  personal  privacy. 

The  Office  of  Committee 
Management.  Division  of  Research 
Grants.  Westwood  Building.  National 
Institutes  of  Health,  Bethesda,  Maryland 
20892,  telephone  301-594-7265  will 
furnish  summaries  of  the  meetings  and 
rosters  of  committee  members. 
Substantive  program  information  may 
be  obtained  from  each  scientific  review 
administrator,  whose  telephone  number 
is  provided.  Since  it  is  necessary  to 
schedule  study  section  meetings  months 
in  advance,  it  is  suggested  that  anyone 
planning  to  attend  a  meeting  contact  the 
scientific  review  administrator  to 
confirm  the  exact  date,  time  and 
location.  All  times  are  a.m.  unless 
otherwise  specified. 

Individuals  who  plan  to  attend  and 
need  special  assistance,  such  as  sign 
language  interpretation  or  other 
reasonable  accommodations,  should 
contact  the  scientific  review 
administrator  at  least  two  weeks  in 
advance  of  the  meeting. 
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Study  section 


Octobef-N  )vembef 
1993mtJt)ngs 

November' -6 

October  29  

October  27-^29  

Noveniber  1  -2 

f4ovefTibef  £ «. 

November  £ 

November  1 3 

November  4-6 

October  22  

October  26-29  

November  4-6 

October  13-15  

October  25-27  

October  21-22  

October  28-29  

October  13-15  

October  27- 29  

October  28- 29  


Time 


Location 


AIDS  and  Related  Researcti  1,  Dr.  Sami  Mayyasi,  Tel.  301-694- 
7073. 

AIDS  and  Related  Research  2,  Dr.  Gilbert  Meier,  Tel.  301-694-71 18 
AIDS  and  Related  Research  3.  Dr.  Marcel  Pons.  Tel.  301-694-7210 

AIDS  and  Related  Research  4,  Dr.  Mohindar  Poonian,  TeL  301-694- 

7112. 
AIDS  and  Related  Research  5.  Dr.  Mohindar  Poonian.  Tel.  301-694- 

7112. 
AIDS  and  Related  Research  6,  Dr.  Gilbert  Meier.  Tel.  301-694-7118 
AIDS  and  Related  Research  7.  Dr.  Gilbert  Meier.  Tel.  301-694-7118 
Behavioral  and  Neurosciences-1 .  Dr.  Luigi  Giacometti,  Tel.  301-694- 

7122. 
Behavioral  arxj  Neurosciences-2,  Dr.  Luigi  Giacometti.  Tel.  301-694- 

7122. 

Biological  Sciences-1,  Dr.  James  R.  King,  Tel.  301-694-7097 

Biological  Sciences-2,  Dr.  Camilla  Day.  Tel.  301-594-7389  

Biological  ScierKes-3.  Dr.  Nancy  Pearson,  Tel.  301-694-7388 

Biomedical  Sciences,  Dr.  Charles  Baker,  Tel.  301-594-7170 

Clinical  SaerKes-l,  Mrs.  Jo  Pelham,  Tel.  301-594-7254  > 

Clinical  Sciences-2,  Mrs.  Jo  Pelham,  Tel.  301-594-7254  

lmmur)ology.  Virology  &  Pathology.  Dr.  Lynwood  Jones,  Tel.  301- 

594-7262. 
International  &  Cooperative  Projects.  Dr.  G.B.  Wan-en,  Tel.  301-694- 

7289. 
Physiological  Sciences.  Dr.  Nicholas  Mazarelta.  Tel.  301-594-7098  .. 


7:00  p.m. 


8 
8:30 

8:30 

8:30 

8 

8 

8:30 

8:30 

8:30  p.m. 
8:30 
8:30 
8:30 
8:30 
8 

8:30 

8 

8:30 


Sutes    Hotel.    Chevy 
Pavilion,     WasNngton, 


Embassy 

Chase 

DC. 

Ramada  Hotel,  Bethesda,  MD. 
Holiday  Inn  Crowne  Ptaza,  Rock- 

ville,  MD. 
Hyatt  Regency,  Bethesda,  MD. 

Holiday  Inn  Crowne  Plaza,  Rock- 

ville.  MD. 
Holiday  Inn,  Chevy  Chase,  MD. 
Holiday  Inn,  Chevy  Chase,  MD. 
The  River  Inn,  Washington,  DC. 

St.  JarT>es  Hotel,  Washington,  DC. 

St.  James  Hotel,  Washington,  DC. 
Holiday  Inn,  Georgetown,  DC. 
St.  James  Hotel,  Washington,  DC. 
Holiday  Inn,  Bethesda,  MD. 
Holiday  Inn,  Bethesda,  MD. 
Hohday  Inn  Crowne  Ptaza,  Rock- 

ville,  MD. 
Holiday  Inn,  Bethesda,  MD. 

Residence  Inn  Marriott,  Bethesda, 

MD. 
Holiday  Irm  Crowne  Plaza,  Rock- 

vlUe,  MD. 


(Catalog  of  Federal  Domestic  Assistance 
Program  Nos.  93.306,  93.333,  93.337,  93.393- 
93.396,  93.837-93.844.  93.846-93.878, 
93.892,  93.893.  National  Institutes  of  Health. 
HHS) 

Dated:  August  30, 1993. 
Susan  K.  Feldman, 
Committee  Management  Officer,  NIH. 
|FR  Doc.  93-21654  Filed  9-3-93;  8:45  am) 

BiLUNG  COOe  4140-41-M 


DEPARTMENT  OF  THE  INTERIOR 

Bureau  of  Land  Management 

[AA-66(MK>-4120-02] 

Information  Collection  SutMnitted  to 
ttie  Office  of  Management  and  Budget 
for  Review  Under  the  Paperwork 
Reduction  Act 

The  proposal  for  the  collection  of 
information  listed  below  has  been 
submitted  to  the  Office  of  Management 
and  Budget  for  approval  under  the 
provisions  of  the  Paperwork  Reduction 
Act  (44  U.S.C  Chapter  35).  Copies  of  the 
proposed  collection  of  information  and 
related  forms  may  be  obtained  by 
contacting  the  Bureau's  Clearance 
Officer  at  the  phone  number  listed 
below.  Comments  and  suggestions  on 
the  proposal  should  be  made  directly  to 
the  Bureau  Clearance  Officer  and  to  the 
OfHce  of  Management  and  Budget, 
Paperwork  Reduction  Project  (1004- 


0025).  Washington,  DC  20503, 
telephone  (202)  335-6880. 

Abstract:  The  Mining  Law  of  1 872  (30 
U.S.C.  21-54)  requires  the  iisuance  of 
a  patent  where  the  requirem  jnts  of 
law  have  been  :Tiet  and  a  mi  leral 
patent  applicat  on  has  been  ^iled.  A 
mineral  survey  of  the  minin  >  claims 
must  be  submilted  as  part  ol  the 
mineral  patent  application,  •'orm 
3860-5  is  an  application  for  the 
surveying  by  an  authorized  J.S.* 
mineral  surveyor. 

Bureau  Form  Number  3860-5 

Frequency:  Once 

Description  of  re:  pendents: 
Respondents  n  ay  range  from  an 
individual  to  multi-national 
corporations. 

Estimated  completion  time:  4  hours 

Annual  responses:  85 

Annual  burden  tours:  340 

Bureau  Clearance  Officer  (Aht  mate): 
Marsha  A.  Harley  (202  653-«  105) 

Title:  Applicatioi  for  Survey  c  f  Mining 
Claims,  43  CFR  3861.1-1 

0MB  approval  number.  1004-3025 

Dated:  June  28.  '993. 
Hillaiy  A.  Oden, 

Assistant  Director,  Energy  and  Mir  era/ 

Besources. 

(FR  Doc  93-21605  Filed  9-3-93; ;  :45  am] 

BIUINQ  COOC  4130-»Mfl 


[CA-060-6440-B021;  CA-284031 

Cancellation  of  Notice  of  Realty  Action 
and  Initiation  of  Notice  of  Realty  Action 
for  Proposed  Exchange  Public  and 
Private  Land,  San  Bernardino  County, 
CA 

AGENCY:  Bureau  of  Land  Management. 
Interior. 

ACTION:  Notice  of  Realty  Action  CACA 
28403,  proposed  exchange  of  public  and 
private  lands. 

SUMMARY:  On  September  9,  1991,  a 
Notice  of  Realty  Action  (NORA)  for  a 
proposed  exchange  was  published  in 
the  Federal  Register.  Since  that  NORA, 
an  added  640  acres  of  private  land  is 
being  offered  as  part  of  the  proposed 
exchange.  The  prior  NORA  is  hereby 
canceled.  The  following  described 
public  lands  in  San  Bernardino  County 
are  being  considered  for  disposal  by 
exchange  under  Section  206  of  the 
Federal  Land  Policy  and  Management 
Act  of  1976;  43  U.S.C.  1716: 

San  Bernardino  Meridian,  California 

T.5  N.,  R.  13E., 

Section  8:  All; 

Section  15:  All; 

Section  22:  W'/i. 

The  selected  public  lands  aggregate 
1600.00  acres. 

In  exchange  for  these  lands,  the 
United  States  will  acquire  the  following 
described  offered  private  lands  located 
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u-ithin  the  Cadiz  Dunes,  Piute  Valley 
and  Fenner  Valley  areas  from  Rail- 
Cycle.  LJ*..  a  partnership  of  Waste 
Management  of  North  America  and 
Atchison.  Topeka  and  Santa  Fe  Railroad 
Company: 

San  Beinaitlino  MeridUB,  CaliiiBnua 

T.  4N..R.  15E.. 
Sec.  33:  All. 

T.  13N..R  19E.. 
Sec  29:  All. 

T.  9N..Rl7E.. 
Secl3.  Ail. 
The  offered  non-Federal  lands  aggregate 

1920  acres. 

The  purpose  of  this  proposed 
exchange  is  to  transfer  public  lands  in 
the  southern  part  of  the  Needles 
Resource  Area  near  the  AT&SF  railroad 
tracks  in  the  vicinity  of  Bristol  Lake  for 
land  owned  by  AT&SF  in  the  Cadiz 
Dunes.  Piute  Valley  and  Fenner  Valley 
areas.  Rail-Cycle  proposes  intensive 
development  of  the  land  to  dispose  of 
nonhazardous  material  resulting  from  a 
rec>'cling  program  for  Southern 
California. 

The  exchange  will  be  complete  on  an 
equal  value  basis.  Full  equalization  of 
values  will  be  achieved  through  acreage 
adjustment.  The  exchange  will  not  be 
completed  until  all  necessary  field 
inventories,  environmental  assessments 
and  mineral  reports  are  completed.  The 
public  lands  to  be  conveyed  will  be 
subject  to  the  following  terms  and 
conditions: 

A.  Reservations  to  the  United  States. 

1.  A  right-of-way  thereon  for  ditches 
or  canals  constructed  by  the  authority  of 
the  United  States.  Act  of  August  30, 
1890  (43  U.S.C.  945). 

2.  Those  rights  encompassed  by 
railroad  grant  patent  5090  issued  July 
27, 1908  and  which  affects  lands  in  a 
portion  of  the  SViS  V2  Section  8  and  a 
portion  of  the  NV2N  V2  of  Section  15 
within  T.  5N.,  R.  13E..  SBM. 

3.  All  minerals  will  be  conveyed 
unless  following  the  completion  of 
mineral  reports,  the  authorized  officer 
determines  whether  reservation  of  all,  or 
part  of  the  minerals  or  the  exchange,  is 
in  the  public  interest. 

B.  Third  Party  Rights.  The  public 
lands  would  be  patented  subject  to: 

1.  Those  rights  for  construction, 
operation  and  maintenance  of  an 
underground  natural  oil  pipeline  and 
related  equipment  granted  to  the  All 
American  Pipeline  Company  by  right-of- 
way  Serial  No.  CACA  14013  under  the 
Act  of  February  25. 1920,  as  amended 
(30  U.S.C.  185). 

2.  Mining  Claim  Serial  Nos.  33345PL 
and  33346PL  located  by  National 
Chloride  Co.  on  December  21, 1957 


within  F.  5N.,  R.  13E.,  SBM,  Section  22: 
W  Vz.  The  exchange  will  not  be 
completed  until  these  claims  are 
relinquished,  or  translerred  to  the 
proponent. 

As  provided  in  43  CFR  2201.1(b),  the 
publication  of  this  notice  in  the  Federal 
Register  shall  segregate,  subject  to 
existing  valid  ri^ts,  the  public  lands 
described  herein  horn  all  other  forms  of 
appropriation  under  the  public  land 
laws,  including  the  mining  laws,  but  not 
the  mineral  leasing  laws.  The 
segregative  effect  will  terminate  upon 
issuance  of  a  conveyance  document, 
upon  publication  in  the  Federal 
Register  of  a  termination  of  the 
segregation,  or  two  years  from  the  date 
of  this  publication  which  ever  occurs 
first. 

For  detailed  information  concerning 
this  exchange  contact  Douglas  Romoli, 
California  Desert  District  Office,  at  (909) 
697-5230.  For  a  period  of  45  days  after 
publication  of  this  notice  in  the  Federal 
Register,  interested  parties  may  submit 
comments  to  the  District  Manager, 
California  Desert  District.  6221  Box 
Springs  Blvd.,  Riverside.  CA  92507.  Any 
adverse  comments  will  be  evaluated  by 
the  State  Director,  who  may  vacate  or 
modify  this  realty  action  and  i.ssue  a 
final  determination.  In  the  absence  of 
any  objections,  this  realty  action  will 
become  the  final  determination  of  the 
Department  of  Interior. 

Dated:  August  31, 1993. 
Henri  R.  Bisson, 
jFR  Doc  93-21645  Filed  9-3-93;  8:45  ami 

BtLUNO  COOE  43ie-«»-M 


IAA-66P-41 43-02] 

Information  Collection  Sut)fnitted  to 
the  Office  of  Management  and  Budget 
for  Review  Under  the  Paperwork 
Reduction  Act 

The  proposal  for  collection  of 
information  listed  below  has  been 
submitted  to  the  Office  of  Management 
and  Budget  for  approval  under  the 
provisions  of  the  Paperwork  Reduction 
Act  (44  U.S.C.  Chapter  35).  Copies  of  the 
proposed  collection  of  information  and 
related  forms  and  explantory  material 
may  be  obtained  by  contacting  the 
Bureau's  clearance  officer  at  the  phone 
number  listed  below.  Comments  and 
suggestions  on  the  requirement  should 
be  made  within  30  days  directly  to  the 
Bureau  clearance  officer  and  to  tlie 
Office  of  Management  and  Budget,         " 
Paperwork  Reduction  Project  (ld04- 
0121).  Washington,  DC  20503, 
telephone  (202)  395-7340. 

Title:  43  CFR  Parts  3500,  3510,  3520, 
3540. 3550.  3560,  3570,  and  3580 


Leasing  of  Solid  Minerals  ot^er  than 
Coal  and  Oil  Shale. 

0MB  Approval  Number:  (1004-0121). 

Abstract:  Respondents  supply 
information  relevant  to  the 
identification  location  and  quality  of  the 
specific  non-energy  mineral  under 
application  for  prospecting,  leasing  or 
exploration  and  their  qualifications  for 
holding  Federal  mineral  permits,  leases 
and  exploration  licenses.  This 
information  allows  the  Bureau  to 
determine  the  availability  of  the  lands 
under  application  and  to  assure  that 
prospective  f)ennittees,  lessees  and , 
licensees  are  in  compliance  with 
applicable  statutory  and  regulatory 
requirements. 

Bureau  Form  Numbers:  3104-3, 
3104-5,  3504-1,  3504-3,  3504-4  and 
3510-2. 

Estimated  completion  times: 

Competitive  lease  bid:  1  hr. 

Preference  right  lease  application:  10 
hrs. 

Fringe  acreage/lease  modification:  2 
hrs. 

Assignment/sublease:  2  hrs. 

Lease  renewal/adjustment:  2  hrs. 

Exploration  license:  3  hrs. 

Development  contract:  3  hrs. 

Prospecting  permit  extension:  1  hr. 

Exploration  plan  for  prospecting 
permit:  10  hrs. 

Prospecting  permit  application:  V» 
hrs. 

Use  permit  application:  2  hrs.  (Bureau 
Form  3510-2) 

Bonding  requirements:  Ve  hrs. 
(Bureau  Form  Nos.  3504-1,  3504-3, 
3504^.  3104-3  and  3104-5). 

Additional  Information:  This  proposal 
would  extend  the  information  approval, 
without  change,  through  May  1996. 

Description  of  Respondents: 
Prospective  holders  of  Federal  non- 
energy  prospecting  permits,  leases,  use 
permits  and  exploration  licenses. 

Annual  Responses:  1,246. 

Annual  Burden  Hours:  3,722. 

Bureau  clearance  officer  (Alternate): 
Marsha  A.  Harley  (202)  653-6105. 

Dated:  June  28. 1993. 
Hillary  A.  Oden, 

Assistant  Director,  Energy  and  Mineral 

Resources. 

jFR  Doc  93-21610  Filed  9-3-93;  8:45  ami 

BILUNO  COOC  431».««-H 


[WY-010-6101-1(M<012J 

Environmental  Impact  Statement;  WY 

agency:  Bureau  of  Land  Management. 
Interior. 

ACTION:  Notice  of  intent  to  prepare  an 
environmental  impact  statement  and  to 
conduct  public  scoping. 
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SUMMARY:  The  action  is  proposed  to 
prepare  an  environmental  impact 
statement  (EIS)  and  conduct  public 
scoping  on  the  construction  and 
operation  of  a  24-inch  crude  oil 
pipeline,  proposed  by  Express  Pipeline, 
Inc.  (a  subsidiary  of  Alberta  Energy 
Company  [AEC  Pipelines,  Ltd  I)  from 
Hardisty,  Alberta,  Canada  to  Casper, 
Wyoming.  The  pip>eline  would  cross 
Hill,  Choteau,  Fergus,  Judith  Basin, 
Wheatland,  Golden  Valley,  Stillwater, 
and  Carl)on  counties  in  Montana  and 
Big  Horn.  Washakie,  Hot  Springs, 
Fremont,  and  Natrona  counties  in 
Wyoming. 

DATES:  Public  scoping  meetings  will  be 
held  at:  Billings,  Montana,  Sheridan 
Billings  Hotel,  27  North  27th,  October  4 
at  7  p.m.;  Lewistown,  Montana, 
Lewistown  BLM  District  Office.  Airport 
Road,  October  5  at  7  p.m.;  Havre, 
Montana,  Northern  Montana  College, 
Thirteenth  Street,  October  6  at  7  p.m.; 
Worland,  Wyoming,  Worland  BLM 
District  Office,  101  South  23rd  Street. 
October  7  at  7  p.m.;  and  Casper, 
Wyoming,  Hilton  Inn,  800  Poplar, 
October  8  at  7  p.m. 

ADDRESSES:  Information  and  scoping 
packets  can  be  obtained  by  writing  or 
visiting  the  Bureau  of  Land 
Management,  Worland  District  Office, 
101  South  23rd  Street,  P.O.  Box  119, 
Worland.  Wyoming  82401-0119. 

Scoping  comments  should  be  sent  to 
the  same  address. 

FOR  FURTHER  INFORMATION  CONTACT: 
Don  Ogaard,  Biu^au  of  Land 
Management.  P.O.  Box  119,  Worland, 
Wyoming  82401-0119. 

SUPPlfMENTARY  INFORMATION:  The  EIS 
wall  analyze  the  impacts  of  constructing 
and  operating  a  24-inch  crude  oil 
pipeline.  The  U.S.  section  of  the  route 
would  begin  at  the  border  crossing  near 
Wild  Horse.  Alberta.  Canada,  traverse 
the  state  of  Montana  for  305  miles,  enter 
Wyoming  near  the  town  of  Frannie,  and 
continue  south  and  eastward  210  miles 
to  its  terminus  at  Casper,  Wyoming. 
Eight  piunp  stations  are  proposed  and 
nine  major  stream/river  crossings  would 
be  required. 

The  USDI-Bureau  of  Reclamation  and 
the  State  of  Montana  Department  of 
Natural  Resources  and  Conservation 
have  been  identified  as  cooperating 
agencies  in  the  EIS.  Other  agencies 
having  an  interest  in  the  project  are 
invited  as  cooperators. 

The  issues  and  (or)  concerns 
identified  to  date  are:  (1)  The  potential 
impacts  of  the  oil  pipeline  at  river 
crossings  (both  from  construction  and  as 
a  result  of  an  accident;  and  (2)  the 
incremental  and  cumulative  impacts  of 


a  second  pipeline  paralleling  existing 
and  proposed  routes. 

The  public  is  encouraged  to  present 
their  ideas  and  views  on  these  and  other 
issues  and  concerns.  All  issue;  and 
concerns  identified  during  sco  ping  will 
be  considered  in  the  EIS. 

Dated:  August  30. 1993. 
Darrell  Barnes. 
Worland  District  Manager. 
IFR  Doc.  93-216". 2  Filed  9-3-93;  I  :45  ami 

BILLING  COOE  «310-23-M 


National  Park  Service 

National  Register  of  Historic  Maces; 
Notification  of  Pending  Nomii  ations 

Nominations  for  the  foUowii  g 
properties  being  considered  fo-  listing 
in  the  Nationa'  Register  were  r  jceived 
bv  the  National  Park  Service  b  !fore 
August  28. 1953.  Pursuant  to  §  60.13  of 
36  CFR  part  60  wrritten  comments 
concerning  the  significance  of  iiese 
properties  under  the  National  Register 
criteria  for  evaluation  may  be  J  orwarded 
to  the  Nationa!  Register.  National  Park 
.Service,  P.O.  Box  37127,  Washington. 
DC  20013-7127.  Written  comnents 
should  be  submitted  by  Septenber  22. 
1993. 

Beth  M.  Boland,     I 
Acting  Chief  of  Registration,  National 
Register. 

DELAWARE 

New  Castle  County 

Justis,  Thomas,  House,  1001  Mill  own  Rd., 
Mill  Creek  Hundred,  Wilniingt>>n  vicinity, 
93000989 

FLORIDA 

Si.  Johns  County 

Zorayda,  Villa.  83  King  St..  St.  A  igustine. 
93001002 

Volusia  County 

Olds  Hall,  340  S.  Ridgewood  Ave ..  Daytona 
Beach,  93001003 

GEORGIA 

Fulton  County 

Brittain,  Dr.  Marion  Luther,  Sr.  IJouse,  1109 
W.  Peachtree  St.,  Atlanta,  930C  D999 


I 


IDAHO 

Bannock  County 

Idaho  State  University  Administration 
Building,  919  S.  8th  St.,  Bldg.  !4o.  10.  Idaho 
State  University,  Pocatello,  93i  00994 

Twin  Falls  County 

Duquesne,  Achille,  House,  710  V.  Midway, 

Filer,  93000990 
Morse,  Burton.  House,  136  Tenth  Ave.  N., 

Twin  Falls,  P3000992 
Peck.  D.  H..  House,  207  E.  8th  A'e..  Twin 

Falls,  93000993 
Priebe,  Walter,  House 


155  7th  Ave.  E..  Twin  Falls.  93000991 

KENTUCKY 

aay  County 

Sullen  Possum  Site.  Address  Restricted, 
Oneida  vicinity,  93000996 

MARYLAND 

Howard  County 

Lav%-)vrs  Hill  Historic  District,  Area 
surrounding  Lawyers  Hill  and  Old  Lawyers 
Hill  Rds.  and  Elibank  Dr..  Elkridge  vicinitv, 
93001000 

MONTANA 

Lewis  and  Clark  County 

Eagle's  Site  (Archeological  Resources  of  the 
Upper  Missouri  River  Corridor  MPS), 
Address  Restricted,  Helena  vicinity, 
93000995 

Helena  Historic  District  (Boundary  Increase), 
Bounded  by  E.  Sixth,  N.  Davis.  Broadway 
and  N.  Rodney  Sts.,  Helena.  93001001 

NORTH  CAROLINA 

Dare  County 

Salvo  Post  Office.  NC  12  W  side.  0  1  mi.  S 
of  jet.  with  Park  Rd.,  Salvo,  93000997 

Wake  County 

DuBois.  W.  E.  B,  School  (Wake  County  MPS), 
536  Franklin  St..  Wake  Forest,  93000998 

VERMONT 

Rutland  County 

Wells  Village  School  (Educational  resources 
of  Vermont  MPS).  N  side  of  Main  St  (VT 
Rt.  30).  Wells,  93001004 

(FR  Doc.  93-21661  Filed  9-3-93;  8:45  am] 

BILUNC  COOC  4310-70-M 


DEPARTMENT  OF  JUSTICE 

Lodging  of  Consent  Decree  Pursuant 
to  the  Clean  Water  Act 

In  accordance  with  Departmental 
Policy,  28  CFR  50.7,  notice  is  hereby 
given  that  a  Consent  Decree  in  United 
States  V.  Arnold  B.  Charpiot,  Civil 
Action  No.  G-90-277  (S.D.  Tex.),  was 
lodged  with  the  United  States  District 
Court  of  the  Southern  District  of  Texas 
on  August  13. 1993. 

The  proposed  Consent  Decree 
concerns  alleged  violations  of  section 
301(a)  of  the  Clean  Water  Act,  33  U.S.C. 
1311(a),  against  the  Defendant  for 
unlawfully  filling  and/or  controlling 
and  directing  the  unlawful  filling  of 
waters  of  the  United  States  at  four 
locations  owned  by  the  Defendant  in 
Crystal  Beach.  Texas.  The  proposed 
Consent  Decree  requires  Defendant  to 
take  all  necessary  action  to  conduct  and 
complete  a  program  of  wetlands 
restoration  and  creation  of  the  Site  in 
accordance  with  the  activities  and 
schedule  detailed  in  the  wetland 
Remediation  Plan.  The  Defendant  shall 
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complete  the  Remediation  within  ninety 
(90)  days  of  the  approval  of  this  Consent 
Decree.  The  Defendant  has  also  agreed 
to  pay  a  civil  penalty  of  $7,500.00. 

The  Department  of  Justice  will  accept 
written  comments  relating  to  this 
proposed  Consent  Decree  for  thirty  (30) 
days  from  the  date  of  publication  of  this 
notice.  Comments  should  be  addressed 
to  the  Assistant  Attorney  General, 
Environment  and  Natural  Resources 
Division.  U.S.  Department  of  Justice, 
Attention:  John  A.  Sheehan.  Esquire. 
P.O.  Box  23986.  Washington.  DC  20026- 
3986  and  should  refer  to  United  States 
V.  Arnold  B.  Cbarpiot.  Civil  Action  No. 
G-90-277  (S.D.  Tex.).  DJ  Reference  No. 
90-5-1-1-4000. 

The  proposed  Consent  Decree  may  be 
examined  at  the  Clerk's  OfFice.  United 
States  District  Court.  Southern  District 
of  Texas.  601  Rosenberg,  room  411. 
Galveston  Texas  77553. 
Myles  E.  Flint, 

Acting  Assistant  Attorney  General. 
Environment  6-  Natural  Resources  Division. 
|FR  Doc.  93-2160Z filed  9-3-93;  8:45  ami 

BH.UNG  COOC  441»-01-M 


DEPARTMENT  OF  LABOR 

Bureau  of  Labor  Statistics 

Business  Research  Advisory  Council; 
Meetings  and  Agenda 

The  regular  fall  meetings  of  the  Board 
and  Committees  of  the  Business 
Research  Advisory  Council  will  be  held 
on  September  22  and  23. 1993.  All  of 
the  meetings  will  be  held  in  the 
Conference  Center  of  the  Postal  Square 
Building.  2  Massachusetts  Avenue  NE.. 
Washington.  DC. 

The  Business  Research  Advisory 
Board  and  its  committees  advise  the 
Bureau  of  Labor  Statistics  with  respect 
to  technical  matters  associated  with  the 
Bureau's  programs.  Membership 
consists  of  technical  officers  from 
American  business  and  industry. 

The  schedule  and  agenda  for  the 
meetings  are  as  follows: 

Wednesday.  September  22. 1993 

10-11:30  ajn.— Committee  oq  Compensation 
and  Working  Conditions 

1 .  Preview  of  summary  of  Fast  Food 
Restaurant  Surveys 

2.  Summary  of  report  on  Occupational 
Compensation  Survey  Program 

3.  Factors  affecting  retirement  income 

4.  Employer-provided  parental  leave 

5.  Election  of  new  chair 

1-2:30  p.m.— Committee  oo  Productivity  and 
Foreign  l.abor  Statistics 
1.  Report  oo  BLS  intematiooal  technical 
assistance 


2.  Discussion  of  the  uses  made  of  BLS 
productivity  and  international 
comparisons  data 
3-4:30  p.m.— Committee  on  Employment  and 
Unemployment  Statistics 

1.  Overview 

2.  BrieHng:  Wage  Record  Database  project 

3.  Brienng:  Skills-oriented  adjustment 
assistance  research 

4.  Election  of  vice  chair 

5.  Other  business 

Thursday.  September  23.  1993 

9-10:30  a.m. — Committee  on  Price  Indexes 

1.  Status  reports 

a.  Consumer  Price  Index 

b.  Producer  Price  Index 

c.  International  Price  Index 

2.  Other  tnisiness 

11-12:30  p.m.— Committee  on  Economic 
Growth 

1 .  Status  of  on-going  work 

a.  Projections 

b.  Supply-demand  of  college  graduates 

2.  Preparation  of  special  alternatives 

3.  Delphi  Technique — applicability  to 
future  projections 

4.  Evaluation  of  errors  in  input-output 
updating — implication  for  future 
projection  work 

12:30-1:30  p.m.— Board  Meeting— business 

session 
2-3:30  p.m.— Council  Meeting 

1.  Chairperson's  opening  remarks 

2.  Discussion:  The  Current  Population 
Survey  redesign 

3.  Chairperson's  closing  remarks 

The  meetings  are  open  to  the  public. 
Persons  with  disabilities  wishing  to 
attend  should  contact  Constance  B. 
DiCesare,  Liaison.  Business  Research 
Advisory  Council,  at  (202)  606-5886.  for 
appropriate  accommodations. 

Signed  at  Washington.  DC  the  1st  day  of 
September  1993. 
William  G.  Barron,  Jr., 
Deputy  Commissioner. 
IFR  Doc.  93-21670  Filed  9-3-93;  8:45  am] 
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NATIONAL  SaENCE  FOUNDATION 

Committee  Management;  Renewals 

The  Assistant  Directors  having 
responsibility  for  the  Advisory 
Committees  listed  below  have 
determined  that  renewing  these  groups 
for  another  two  years  is  necessary  and 
in  the  public  interest  in  connection  with 
the  performance  of  duties  imposed  upon 
the  Director.  National  Science 
Foundation  (NSF),  by  42  U.S.C  1861  et 
seq.  This  determination  follows 
consultation  with  the  Committee 
Management  Secretariat,  General 
Services  Administration. 
Advisory  Committee  for  Biological 

Sciences 
Advisory  Committee  for  Education  & 

Human  Resources 


Advisory  Committee  for  Engin«ering 
Advisory  Committee  for  Industrial 

Innovation  Interface 
Advisory  Committee  for  Polar  Programs 
Advisory  Panel  for  Biochemistry  & 
Molecular  Structure  &  Function 
Advisory  Panel  for  Cell  Biology 
Advisory  Panel  for  Developmental 

Mechanisms 
Advisory  Panel  for  Genetics  k  Nucleic 

Acids 
Advisory  Panel  for  Instrumentation  & 

Instrument  Development 
Advisory  Panel  for  Neuroscience 
Advisory  Panel  for  Physiology  and 

Behavior 
Alan  T.  Waterman  Award  Committee 
DOE/NSF  Nuclear  Science  Advisory 
Committee  (renewal  period  to  9/23/ 
95) 
Earth  Sciences  Proposal  Review  Panel 
Federal  Network  Council  Advisory 

Committee 
Special  Emphasis  Panel  in  Science 

Resources  Studies 
Special  Emphasis  Panel  in  Science  & 
Technology  Infrastructure 
Authority  for  these  Committees  will 
expire  on  June  30. 1995.  unless  they  are 
renewed. 

Additionally,  charters  for  the 
committees  listed  below  have  been 
amended  to  reflect  the  name  of  the 
organization  to  which  they  report. 
— Special  Emphasis  Panel  in  Systemic 
Reform  (renamed  from  Special 
Emphasis  Panel  in  Experimental 
Programs  to  Stimulate  Competitive 
Research) 
— Special  Emphasis  Panel  in  Social, 
Behavioral  &  Economic  Research 
(renamed  from  Special  Emphasis 
Panel  in  Social  and  Economic 
Sciences) 

Dated:  September  1, 1993. 
M.  Rebecca  Winkler. 
Committee  Management  Officer. 
(FR  Doc.  93-21710  Filed  9-3-93;  8:45  ami 
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Committee  Management; 
Establishments 

The  Assistant  Directors  of  the 
directorates  noted  below  have 
determined  that  establishing  the 
following  committees  is  necessary  and 
in  the  public  interest  in  connection  with 
the  performance  of  duties  imposed  upon 
the  Director,  National  Science 
Foundation  (NSF).  by  42  U.S.C.  1861  et 
seq.  This  determination  follows 
consultation  with  the  Committee 
Management  Secretariat,  General 
Services  Administration. 

1.  Biological  Sciences  Directorate 

Same$: 


Federal  Roister  /  Vol.  58,  No.  171  /  Tuesda  r.  September  7.  1993  /  Notices  47159 


Advisory  Panel  for  Ecological  Studies 
Advisory  Panel  for  Long-Term 

Projects  in  Environmental  Biology 
Advisory  Panel  for  Systematic  & 

Population  Biology 
Purpose:  To  advise  the  Division  of 
Environmental  Biology  on  the  merit  of 
the  research  proposals  and  research- 
related  activities  submitted  to  the 
Division  for  financial  support.  The 
Panels  will  also  provide  general 
advice  and  policy  guidance  to  the 
Division. 

Name:  Special  Emphasis  Panel  in 
Biological  Sciences 

Purpose:  To  advise  on  the  merit  of 
special  initiative  proposals  or 
applications  submitted  to  the 
Biological  Sciences  Directorate  for 
Hnancial  support. 

2.  Geosciences  Directorate 

Name:  Advisory  Committee  for 
Geosciences 

Purpose:  To  provide  advice, 
recommendations,  and  oversight 
concerning  support  for  research, 
education,  and  human  resources 
development  in  the  geosciences. 

Name:  Special  Emphasis  Panel  in 

Geosciences 
Purpose:  To  provide  advice  on  the  merit 

of  proposals  or  applications  submitted 

to  the  Geosciences  Divisions  for 

financial  support. 

3.  Social,  Behavioral  ft  Economic 
Sciences  Directorate 

Names: 
Advisory  Panel  for  Anthropological  & 

Geographic  Sciences 
Advisory  Panel  for  Cognitive. 

Psychological  &  Language  Sciences 
Advisory  Panel  for  Economic 

Decision  &  Management  Sciences 
Advisory  Panel  for  Science, 

Technology  &  Society 
Advisory  Panel  for  Social  &  Political 

Sciences 
Purpose:  To  advise  on  the  merit  of 
proposals  for  research  and  research- 
related  purposes  submitted  to  the 
Division  of  Social,  Behavioral,  and 
Economic  Research  for  financial 
support.  The  Panels  will  also  provide 
the  Division  general  advice  and  policy 
guidance. 

Authority  for  these  Advisory 
Committees  will  expire  on  June  30. 
1995,  unless  they  are  renewed. 

Dated.  September  1, 1992. 
M.  Bifcwce  WWnkter. 
Committee  Management  Officer. 
(FR  Doc  93-21709  Filed  ^3-«3;  8.-4S  ami 
BMXMQ  COeC  TMS-«t-M 


NUCLEAR  REGULATORY 
COMMiSSK)M 

Regulatory  Analysis  Guidel  nes; 
Issuance,  Availability 

AGENCY:  Nuclear  Regulatory 

Commission. 

ACTION:  Notice. 

SUtMURV:  The  Nuclear  Regu  latory 
Commission  is  making  available  for 
public  comment  its  draft  "R  ?gulatory 
Analysis  Cuicelines  of  the  I  I.S.  Nuclear 
Regulatory  Commission,"  N  JREG/BR- 
0058.  Revision  2  (Guidelines).  This 
document,  laM  issued  in  19  i4,  is  the 
Commission'?-  policy-settin  ;  document 
with  respect  to  regulatory  a lalyses  and 
has  applicability  for  regula'ory  actions 
affecting  all  NRC  licensees.  The 
objectives  of  revising  the  G  lidelines  are 
to  incorporate: 

(1)  The  NRC's  accumulated 
experience  with  implemen  ing  the 
previous  Guidelines; 

(2)  Changes  in  NRC  regu  ations  and 
procedures  since  1984,  esp  ecially  the 
backnt  rule  (T  0  CFR  50.10< )  and  the 
Policy  Staten-ent  on  Safety  Goals  for  the 
Operation  of  Nuclear  Powj  r  Plants  (51 
FR  30028,  August  21, 1986); 

(3)  Advancis  and  refine; nents  in 
regulatory  anilysis  technic  ues; 

(4)  Regulatory  guidance  for  Federal 
agencies  issued  by  the  Ad;ninistrative 
Conference  o'  the  United  .'  States  and  the 
Office  of  Maragement  toii  Budget 
(OMB);  and 

(5)  Procedt  ral  changes  ( lesigned  to 
enhance  NRC's  regulatory  effectiveness. 
DATES:  The  comment  f)eri  xl  expires  on 
December  6,  1993.  Comm  mts  received 
after  this  time  will  b«€on  >idered  if  it  is 
practical  to  d?  so,  but  ass  irance  of 
consideratior  cannot  be  g  ven  except  for 
comments  received  on  or  before  this 
date. 

ADDRESSES:  To  receive  a  <  opy  of  the 
draft  "Regulatory  Analys-  s  Guidelines  of 
the  U.S.  Nuclear  Regulate  ry 
Commission, '  NLT?EG/B  1-0058, 
Revisiwi  2,  «<juests  shou  id  be  in 
writing  to  the  U.S.  Nucleir  Regulatory 
Commission,  Washingtor ,  DC  20555. 
Attention:  Dirtribution  ai  d  Mail 
Services  Section.  A  copy  is  also 
available  for  nspection  cr  copying  for  a 
fee  at  the  NRC  Public  Doi  niment  lS>om, 
2120  L  Street  NW.  (Lowe-  Level). 
Washington.  DC. 

Mail  written  comment;  to  the 
Regulatory  Publications  Urandi, 
Division  of  Freedom  of  Ii  formation  and 
Publications  Services.  Of  ice  of 
Administration,  U.S.  Nui  lear  Regulatory 
Commission,  Washingtoii,  DC  20SS5. 
POW  FURTHER  TIFOfaiMTIOI  CONTACT: 
Brian  Richter.  Office  of  ^  udear 


Regulatory  Research.  Mail  Stop  NLS- 
129,  U.S.  Nuclear  Regulatory 
Commission,  Washington,  DC  20555, 
telephone:  (301)  492-3763. 

SUPPLEMENTARY  INFORMATION: 

Background 

The  Guidelines  are  being  reissued  to 
fulfill  the  objectives  identified  above. 
The  NRC  plans  to  publish  the 
Guidelines  in  both  draft  and  final  form, 
in  many  respects  employing  a  process 
consistent  with  the  development  of  a 
rule  or  policy  statement.  Since  this  is 
the  NRCs  policy-setting  document  with 
respect  to  regulatory  analyses,  it 
contains  a  number  of  policy  decisions 
that  have  broad  implications.  As  a 
result,  issuance  of  this  draft  will  allow 
the  Commission  an  opportunity  to  hear 
from  the  public  on  these  implications 
and  issues. 

Discussion 

Some  of  the  positions  taken  in  the 
draft  Guidelines  represent  departures 
from  current  practice,  have  never  t)een 
formalized,  or  differ  from  positions 
industry  has  taken.  In  recognition  of 
this,  the  NRC  has  identified  the 
following  issues  for  specific  attention 
and  would  welcome  public  comment  on 
each  of  these  issues: 

(1)  Guidance  for  addressing  safety 
goal  considerations  in  the  regulatory 
analysis.  The  position  taken  in  the  draft 
Guidelines  is  consistent  with  the 
approach  described  in  SECY-91-270, 
"Interim  Guidance  on  Staff 
Implementation  of  the  Commission's 
Safety  Goal  Policy,"  of  August  27, 1991. 
The  proposed  procedure  is  based  on  the 
use  of  a  change  in  core  damage 
probability  rather  than  an  absolute 
number  and  involves  certain  criteria  for 
staff  action. 

(2)  The  treatment  of  voluntary  actions 
in  NRC  regulatory  analyses.  Voluntary 
licensee  actions  or  programs  may 
already  be  in  place  that,  to  some  degree, 
already  achieve  some  of  the  objectives 
sought  by  the  proposed  change.  The 
approach  taken  in  the  draft  Guidelines 
is  to  encourage  industry  voluntary 
initiatives,  but  also  to  recognize  that 
there  may  be  cases  where  good  cause 
exists  to  consider  codification  of  such 
safety  practices. 

For  the  purpose  of  performing  the 
regulatory  analysis  weighing  of  values 
and  impacts  for  such  actions,  the  draft 
Guidelines  include  the  position  that, 
with  certain  exceptions,  no  credit 
should  be  given  for  the  voluntary 
actions  taken  by  licensees.  The  intent  of 
this  position  is  that  the  regulatory 
policy  should  not  Inhibit  regulatory 
requirements  to  be  established  when 


) 


47160  Federal  Register  /  Vol.  58.  No.  171  /  Tuesday.  September  7.  1993  /  Notices 


voluntary  programs  are  non-unifonn 
across  all  licensees  or  when  such 
programs  could  easily  dissipate  by 
licensee  action  alone,  perhaps  without 
NRC"s  knowledge.  Furthermore,  if  credit 
is  provided  for  voluntary  initiatives  and 
thus  values  and  impacts  associated  with 
the  proposed  regulatory  action  are 
reduced,  meaningful  health  and  safety 
improvements  could  remain  uncodified 
and  voluntary  in  nature.  Absent  a 
serious  safety  concern,  these  initiatives 
would  not  be  subject  to  enforcement  on 
the  part  of  the  NRC.  However,  when 
voluntary  actions  are  known  to  exist 
which  are  not  reflected  in  the  base  case 
value-impact  results,  a  sensitivity 
analysis  is  to  be  performed  and  value- 
impact  results  also  displayed  with 
credit  for  voluntary  actions.  It  is 
recognized  that  voluntary  actions  that 
are  a  part  of  an  overall  industry 
commitment  with  appropriate  follow-up 
evaluations  could  be  subject  to  special 
treatment  on  a  case  by  case  basis. 

(3)  The  interest  rate  (or  discount  rate) 
to  be  used  in  present  worth  calculations. 
The  position  taken  in  the  draft 
Guidelines  is  that  under  most 
circumstances  the  discount  rate 
specified  in  the  latest  version  of  0MB 
Circular  A-94  should  be  used  in  NRC 
regulatory  analyses.  This  circular  was 
most  recently  updated  on  November  10, 
1992,  and  specifies  the  use  of  a  7 
percent  real  (i.e.,  adjusted  to  eliminate 
the  effect  of  expected  inflation)  discount 
rate,  although  the  use  of  a  3  percent  real 
rate  for  sensitivity  analysis  purposes  is 
also  proposed.  Finally,  in  unique 
circumstances  when  the  regulatory 
analysis  considers  consequences  that 
occur  over  a  timeframe  in  excess  of  100 
years,  the  draft  Guidelines  indicate  that 
a  7  percent  interest  rate  should  not  be 
used.  In  these  instances,  the  regulatory 
analysis  should  display  results  to  the 
decision  maker  in  two  ways.  First,  on  a 
present  worth  basis  using  a  3  percent 
real  rate,  and  second,  by  displaying  the 
values  and  impacts  at  the  time  in  which 
they  are  incurred  with  no  present  worth 
conversion. 

(4)  Analyses  and  information 
necessary  to  satisfy  the  backfit  rule  and/ 
or  CBGR  review.  The  position  taken  in 
the  draft  Guidelines  is  that  preparation 
of  a  regulatory  analysis  in  conformance 
with  the  Guidelines  meets  the  backfit 
rule  and  the  provisions  of  the  CRGR 
charter  without  a  need  to  prepare 
separate  submissions. 

(5)  The  treatment  of  averted  onsite 
costs  in  NBC  regulatory  analyses.  In  the 
past,  industry  has  challenged  the 
inclusion  of  averted  onsite  costs  and  has 
argued  that  it  can  distort  the  meaning  of 
the  value-impact  ratio.  The  position 
taken  in  the  draft  Guidelines  is  that 


averted  onsite  costs  should  be  included 
in  the  value-impact  analysis  as  a 
positive  attribute  in  a  net  value 
formulation  (value  minus  impact),  or  as 
a  cost  offset  when  results  are  displayed 
as  a  ratio. 

(6)  The  present  worth  valuation  of 
future  health  and  safety  effects  in  NRC 
regulatory  analyses.  The  position  taken 
in  the  draft  Guidelines  is  that  future 
health  and  safety  effects  should  be 
subject  to  present  worth  considerations 
in  the  same  manner  and  at  the  same  rate 
as  impacts.  The  objective  is  to 
determine  the  amount  of  money  needed 
today  that  is  equivalent  (taking  account 
of  return  on  investment)  to  the  dollar 
value  of  future  health  and  safety  effects 
such  that  all  such  effects,  regardless  of 
when  they  occur,  are  equally  valued 
throughout  the  regulatory  analysis. 

(7)  The  dollar/ person-rem  value  to  be 
used  in  NEC  regulatory  analyses.  A 
recommendation  on  the  dollar/person- 
rem  value  has  not  yet  been  developed 
and  further  review  and  analysis  is 
necessary.  In  the  interim,  the  position 
taken  in  the  draft  Guidelines  is  that 
continued  use  of  $1000/person-rem 
(1993  dollars)  is  acceptable  as  a 
conversion  factor  for  all  offsite 
consequences  of  severe  power  reactor 
accidents,  and  as  a  reference  point  or 
baseline  in  applications  when  onsite 
consequences  are  not  involved,  such  as 
for  occupational  exposure,  non-power 
reactor  accidents,  and  in  ALARA 
determinations  associated  with  cleanup 
of  contaminated  sites.  The  document 
also  permits  the  use  of  alternative 
values  to  portray  the  range  of  values  that 
reasonably  could  be  selected  as  the 
dollar/person-rem  conversion  factor. 

(8)  7ne  vayue  impact  results  to  be 
displayed  in  NRC  regulatory  analyses. 
The  position  taken  in  the  draft 
Guidelines  is  that  the  value  impact 
result  should  be  computed  and 
displayed  in  the  regulatory  analysis  as 
a  net  value  (summation  of  positive  and 
negative  attributes).  This  will  provide 
an  absolute  measure  of  the  proposed 
action,  and  selection  of  the  alternative 
with  the  largest  net  value  will  ensure 
the  largest  societal  gain  from  among  the 
alternatives  analyzed.  The  use  of  the  net 
value  measure  is  prescribed  by  OMB  in 
its  regulator  analysis  guidance. 

NRC  regulatory  analyses  may  also 
include  results  displayed  as  a  ratio  in 
recognition  that,  in  certain 
circumstances,  relative  measures  such 
as  ratios  may  also  be  useful  to  the 
decision  maker.  This  is  particularly  true 
when  prioritizing  a  large  collection  of 
proposed  actions  in  the  presence  of  a 
cost  constraint.  However.  OMB  cautions 
that  the  use  of  ratios  is  problematic 
because  selecting  an  alternative  with  a 


higher  ratio  of  values  to  impacts  will  not 
necessarily  ensure  a  higher  net  value. 
Further,  the  ratio  needs  to  be  developed 
with  greater  care  than  the  net  value 
measure  because  its  numerical  value 
can  be  statistically  biased  and  vary 
widely  depending  on  the  calculational 
approach  employed.  For  these  reasons, 
if  the  ratio  is  used,  it  is  to  be  viewed  as 
supplemental  and  not  as  a  replacement 
for  the  net  value  method. 

Public  Comment 

The  NRC  is  interested  in  receiving 
public  comments  on  any  aspect  of  the 
draft  Guidelines.  Given  the  applicability 
of  the  Guidelines  to  decisions  affecting 
all  NRC  Ucensees,  comments  from  all 
categories  of  licensees  are  requested.  To 
facilitate  the  public  comment  process, 
the  staff  has  also  prepared  two 
supplemental  documents  that  will  be 
provided  along  with  copies  of  the  draft 
Guidelines.  The  first  is  a  paper  that 
discusses  the  various  arguments  for  the 
treatment  of  averted  onsite  costs  and  the 
second  discusses  the  present  worth 
valuation  of  health  and  safety  effects. 

A  draft  of  the  "Regulatory  Analysis 
Technical  Evaluation  Handbook," 
NUREG/BR-0184  (Handbook),  a 
replacement  for  "A  Handbook  for  Value- 
Impact  Assessment."  NUREG/CR-3568. 
also  is  available  upon  request.  The 
Handbook  provides  detailed  guidance 
on  performing  regulatory  analyses  and 
should  be  useful  in  better  understanding 
how  NRC  policy  will  be  applied  in 
regulatory  analyses.  The  Handbook, 
which  will  reflect  positions  established 
in  the  draft  Guidelines,  is  in  an  earlier 
developmental  stage  and  will  be 
finalized  upon  receiving  public 
comments  on  the  draft  Guidelines. 

Dated  at  Rockville,  Maryland,  this  31st  day 
of  August,  1993. 

For  the  Nuclear  Regulatory  Commission. 
Samuel  J.  Chilk. 
Secretary  of  the  Commission. 
[FR  Doc.  93-21708  Filed  9-3-93;  8:45  am) 
BILUNO  COM  7990-01-M 


[Docket  No.  50-278] 

Ptiiladelphia  Electric  Co..  Public 
Service  Electric  and  Gas  Co.,  Delmarva 
Power  and  Ught  Co.,  Atlantic  City 
Electric  Co.— Peach  Bottom  Atomic 
Power  Station,  Unit  3;  Exemption 

I 

The  Philadelphia  Electric  Company, 
et  al.  (PECo,  the  licensee),  is  the  holder 
of  Operating  License  No.  DPR-56. 
which  authorizes  operation  of  the  Peach 
Bottom  Atomic  Power  Station,  Unit  3.  at 
steady  state  reactor  core  power  levels 
not  in  excess  of  3293  megawatts 
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thermal.  The  license  provides,  among 
other  things,  that  the  licensee  is  sabject 
to  the  rules,  regulations  and  orders  of 
the  Commission  now  or  hereafter  in 
effect. 

The  plant  is  a  boiling  water  reactor 
located  at  the  licensee's  site  in  York 
County,  Pennsylvania. 

II 

Section  50.54(o]  of  10  CFR  part  50 
requires  that  primary  reactor 
containments  for  water  cooled  power 
reactors  be  subject  to  the  requirements 
of  Appendix  J  to  10  CFR  part  50. 
Appendix  J  contains  the  leakage  test 
requirements,  schedules,  and 
acceptance  criteria  for  tests  of  the  leak 
tight  integrity  of  the  primary  reactor 
containment  and  systems  and 
components  which  penetrate  the 
containment. 

Section  III.D.2(a)  of  Appendix  J  to  10 
CFR  part  50  requires  that  Type  B  leak 
rate  tests,  except  for  air  locks,  be 
performed  during  reactor  shutdown  for 
refueling,  or  other  convenient  intervals, 
but  in  no  case  at  intervals  greater  than 
2  years.  Type  B  tests  are  intended  to 
detect  local  leaks  and  to  measure 
leakage  across  each  pressure-containing 
or  leakage-limiting  boundary  for  certain 
reactor  containment  penetrations. 

Section  III.D.3  of  Appendix  J  to  10 
CFR  part  50  requires  that  Type  C  leak 
rate  tests  be  performed  during  each 
reactor  shutdown  for  refueling  but  in  no 
case  at  intervals  greater  than  2  years. 
Type  C  tests  are  intended  to  measure 
containment  isolation  valve  leakage 
rates  for  certain  containment  isolation 
valves. 

m 

By  letter  dated  June  11, 1993,  and 
supplemented  by  letter  dated  July  26, 
1993,  the  licensee  requested  a  one-time 
exemption  from  the  requirements  of 
Appendix  J,  Sections  III.D.2(a)  and 
III1).3  for  a  period  of  60  days  for  the 
isolation  valves  or  leakage  boundaries 
for  46  penetrations.  In  their  request,  the 
licensee  provided  a  list  of  the  a^ected 
penetrations  and  associated  plant- 
specific  leak  test  procedures,  the  date 
when  the  leak  tests  had  last  been 
performed  and  the  date  when  the 
current  leak  test  will  expire. 

The  licensee  has  implemented  a  24- 
month  operating  cycle  schedule  at  the 
Peach  Bottom  facility.  The  last  refueling 
outage  for  Unit  3,  3R08,  commenced  in 
September  1991  and  ended  in  December 
1991  and  the  next  refueling  outage, 
3R09  is  scheduled  to  commence  no  later 
than  September  18, 1993.  The  leak  tests 
for  which  the  licensee  has  requested 
schedular  exemption  were  last 
conducted  during  refueling  outage 


3 ROB,  based  on  the  infonr  ation 
provided  in  the  licensee's  application. 
The  licensee  b  as  stated  th  it  the  affected 
leak  tests  require  either  th  it  safety 
systems  be  isolated  or  req  lire  access  to 
the  drywell,  either  of  whi  h  would 
require  the  refctor  to  be  slmtdown. 

The  license*;  has  divide  i  the  affected 
leak  tests  into  two  categoi  es:  (1)  those 
that  require  stutdown  rea  ::tor 
conditions  bu  fall  due  pr  or  to  the 
scheduled  corimencemer  t  of  3R09  on 
September  18  1993.  and  2)  those  that 
require  reado'  shutdown  conditions 
and  fall  due  a  \er  the  scht  doled 
commencemeat  of  3R09.  "here  are  11 
leak  test  surveillance  pnx  edures 
aHecting  12  p<inetrations  n  the  first 
category.  The;*  tests  and  oenetrations 
are  listed  in  Table  1  of  thi  ficensee's 
June  11, 1993  request.  Th?  earliest  of 
these  tests  falls  due  on  Se  ptember  15, 
1993, 4  days  prior  to  the  .-cheduled 
shutdown.  The  licensee  1  as  requested 
an  exemption  for  60  days  which  will 
allow  the  unit  to  operate  mtil  the 
beginning  of  lie  planned  outage  without 
shutting  down  to  perfonr  leak  tests  and 
which  will  allow  for  flex  bility  in 
planning  the  leak  tests  di  ring  the 
outage. 

There  are  23  leak  test  sjr%'eillance 
procedures  afecting  36  p  enetrations  in 
the  second  ca  egory  descibed 
previously.  These  tests  a^  listed  in 
Table  2  of  the  licensee's  une  11, 1993, 
submittal,  anc  "^uppleme  ited  by  the  July 
26, 1993.  letter.  The  hcei  see  has 
requested  an  exemption  )f  60  days  to 
allow  for  flexibility  in  phnning  these 
leak  tests  during  the  out<  ge.  The 
licensee  stated  that  all  of  the  affected 
penetrations  will  be  leak  tested  prior  to 
restart  from  3R09. 

IV 

The  license>3  presente<  information  in 
support  of  their  request  i  3r  a  60-day 
extension  of  the  Type  B  and  C  test 
intervals.  The  maximum  allowable 
leakage  rate  fcr  maintain  ing  primary 
containment  (L, — mininum  pathway 
leakage)  is  125.417  oc/m  n.  The  as- 
foimd  total  T>-pe  B  and  (  minimum 
pathway  leakc  ge  rate  obi  erved  during 
Unit  3  refueling  outage  3  R08  during  the 
fall  of  1991  was  35,197  c  o/min.  The  as- 
left  leak  rate  for  that  san  e  outrage  was 
24,453  cc/min. 

PECo  stated  that  an  ex  ension  of  the 
leak  test  interval  to  allov '  for  4  days  of 
operation  is  not  likely  tc  decrease  the 
margin  between  as-foun<  I  leak  rates  and 
L.. 

PECo  also  stated  that  1  le  remainder  of 
the  total  60-dey  extensic  n,  requested  for 
outrage  planning  flexibi  ity,  will  have 
minimal  safety  significa  ice  since  the 
unit  will  be  in  cold  shut  Jown.  Primary 


containment  integrity  is  not  required 
during  cold  shutdown. 


Based  on  the  above,  the  staff  finds 
there  is  reasonable  assurance  that  the 
containment  leakage-limiting  function 
will  be  maintained  and  that  a  forced 
outage  to  perform  Type  B  and  C  tests  is 
not  necessary.  Therefore,  the  staff  finds 
the  requested  temporary  exemption,  to 
allow  the  Type  B  and  C  test  intervals  for 
the  penetrations  listed  in  the  licensee's 
June  11, 1993  request,  and 
supplemented  by  letter  dated  July  26, 
1993,  to  be  extended  for  60  days  from 
their  current  expiration  date,  to  be 
acceptable.  The  exemption  request  has 
been  evaluated  in  a  safety  evaluation 
dated  August  30, 1993. 

Accordingly,  the  Commission  has 
determined  that,  pursuant  to  10  CFR 
50.12(a),  the  requested  exemption  is 
authorized  by  law,  will  not  present  an 
undue  risk  to  public  health  and  safety, 
and  is  consistent  with  the  common 
defense  and  security.  The  Commission 
finds  that  the  special  circumstances  as 
required  by  10  CFR  50.12(a)(2)  are 
present  As  specified  in  §  50.12(a)(2)(ii). 
special  circumstances  are  present 
whenever  the  application  of  the 
regulation  in  the  particular 
circumstance  would  not  serve  the 
underlying  purpose  of  the  rale  or  is  not 
necessary  to  achieve  the  underlying 
purpose  of  the  rule.  The  underlying 
purpose  of  the  rule  is  to  ensure  that  the 
components  comprising  the  primary 
containment  boundary  are  maintained 
and  leak  tested  at  periodic  and 
appropriate  intervals.  The  24-month 
maximum  interval  was  originally 
expected  to  bound  the  typical  operating 
cycle,  including  a  limited  amount  of 
mid-cycle  outage  time.  The  advent  of 
advanced  fuel  types  has  made  it 
possible  to  operate  the  facility  for  24- 
months  with  minimal,  if  any,  mid-cycle 
outage  time.  Strict  adherence  to  the  24- 
month  maximum  interval  is  not 
necessary  to  meet  the  underlying 
purpose  of  the  rule  in  that,  taking  into 
consideration  the  sixty  day  extension, 
the  components  that  comprise  the 
primary  containment  boundary  will  still 
be  tested  at  a  frequency  that  is 
appropriate  to  those  components  and 
their  application.  In  addition,  the  60- 
day  extension  represents  a  minimal 
increase  in  the  existing  24-month 
interval  required  by  the  rule.  Therefore, 
the  staff  finds  the  requested  temporary 
exemption,  to  allow  the  Typw  B  and  C 
test  intervals  for  penetrations  described 
in  the  lioensee's  June  11. 1993  and  July 
26, 1993  letters,  to  be  extended  for  60 
days,  to  be  accepted. 
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An  exemption  is  hereby  granted  from 
the  requirements  of  Sections  ni.D.2(a) 
and  1II.D.3  of  Appendix  J  to  10  CFR  part 
50,  which  requires  that  Type  B  and  C 
tests  be  performed  during  each  reactor 
shutdown  for  refueling  but  in  no  case  at 
intervals  greater  than  2  years,  for  a 
period  of  60  days  from  the  expiration  of 
the  current  leak  test  for  the  affected 
penetrations.        

Pursuant  to  10  CFR  51.32.  the 
Commission  has  determined  that  the 
granting  of  this  Exemption  will  have  no 
signiHcant  impact  on  the  quality  of  the 
human  environment  (58  FR  45536). 

This  exemption  is  effective  upon 
issuance. 

Dated  at  Rockville.  Maryland,  this  30th  day 
of  August.  1993. 

For  the  Nuclear  Regulatory  Commission. 
Steven  A.  Varga. 

Director.  Division  of  Reactor  Projects — ////, 
Office  of  Nuclear  Reactor  Regulation. 
jFR  Doc.  93-21 706  Filed  9-3-93;  8:45  am] 

BILUNG  COOC  7SM-01-M 


[Docket  No.  50-333] 

Power  Authority  of  ttie  State  of  New 
Yorfc,  (James  A.  FitzPathck  Nuclear 
Power  Plant);  Exemption 

I 

The  Power  Authority  of  the  State  of 
New  York  (the  licensee)  is  the  holder  of 
Facility  Operating  License  No.  DPR-59, 
which  authorizes  operation  of  the  James 
A.  FitzPatrick  Nuclear  Power  Plant  (the 
facility).  The  license  provides,  among 
other  things,  that  the  facility  is  subject 
to  all  the  rules,  regulations,  and  Orders 
of  the  Nuclear  Regulatory  Commission 
(the  Commission)  now  or  hereafter  in 
effect. 

The  facility  is  a  boiling  water  reactor 
located  at  the  licensee's  site  in  Oswego 
County,  New  York, 

n 

Section  IV.A.  of  Appendix  ]  to  10  CFR 
part  50,  requires  that  a  Type  A,  B,  or  C 
leak  rate  test  (as  applicable)  be 
performed  following  any  major 
modification  or  replacement  of  a 
component  which  is  part  of  the  primary 
containment  boundary. 

Augmented  erosion/corrosion 
inspections  conducted  by  the  licensee 
during  the  1992  refueling  outage 
revealed  the  presence  of  pipe  wall 
thinning  in  the  two  Core  Spray  system 
minimum  flow  lines  (3"-W23-152-7A, 
B).  As  a  result  of  these  inspections,  the 
licensee  plans  to  replace  approximately 
5  feet  of  piping  in  each  of  these  lines 
during  the  fall  1993  maintenance 
outage.  This  3-week  outage  is  scheduled 
for  September  1993.  The  planned 


repairs  constitute  a  replacement  of  a 
component  that  is  part  of  the  primary 
containment  boundary  and  will  be 
performed  in  accordance  with  the 
requirements  of  American  Society  of 
Mechanical  Engineers  Boiler  and 
Pressure  Vessel  Code  (ASME  Code), 
Section  XI,  and  American  National 
Standards  Institute  (ANSI)  B-31.1-1967 
(the  construction  code  for  the  facility). 

The  licensee  has  determined  that 
Section  IV.A.  of  Appendix  J  to  10  CFR 
part  50  requires  that  a  Type  A,  B,  or  C 
leak  rate  test,  as  applicable,  be 
performed  following  the  completion  of 
repairs  to  the  Core  Spray  system 
minimum  flow  lines.  However,  because 
of  the  locations  of  the  repairs,  a  Type  B 
or  C  test  cannot  be  performed.  Also, 
because  of  the  setup  and  testing  time 
involved  and  the  significant  delay  it 
would  have  on  plant  startup,  a  Type  A 
primary  containment  integrated  leak 
rate  test  is  not  feasible.  The  licensee 
estimates  that  performance  of  a  Type  A 
test  would  extend  the  planned  3-week 
outage  by  a  minimum  of  3  to  4  weeks. 

By  letter  dated  June  28. 1993.  the 
licensee  requested  a  one-time 
exemption  from  the  App>endix  J  criteria 
and  submitted  an  alternate  testing 
program.  This  testing  program  consists 
of  100  percent  radiography  of  the  new 
welds,  surface  examination  on  new 
welds  that  form  a  portion  of  the  primary 
containment  boundary,  and  a  system 
leakage  test  (in  accordance  with  ASME 
Code  Section  XI.  1980  Edition  through 
Winter  1981  Addenda,  paragraph  IWA- 
5213). 

The  staff  has  reviewed  the  licensee's 
exemption  request  and  prepared  a  safety 
evaluation  (SE).  This  SE  determined 
that  the  licensee's  alternate  testing 
program  provides  a  comparable  level  of 
safety  to  that  provided  by  Section  IV.A. 
of  Appendix  J  to  10  CFR  part  50. 

"The  stafrs  SE  supporting  this 
exemption  is  dated  August  30, 1993. 

ni 

The  Commission's  regulations  at  10 
CFR  50.12(2)  specify  that  special 
circumstances  must  be  present  in  order 
for  an  exemption  to  be  granted. 
According  to  10  CFR  50.12(a)(2)(ii), 
special  circumstances  are  present 
whenever  the  application  of  the 
regulation  in  the  particular 
circumstances  would  not  serve  the 
underlying  purpose  of  the  rule  or  is  not 
necessary  to  achieve  the  underlying 
purpose  of  the  rule. 

Tne  underlying  purpose  of  the 
requirements  of  Section  IV.A.  of 
Appendix  J  to  10  CFR  part  50,  is  to 
ensure  that  the  primary  containment 
integrity  is  not  compromised  or  that 
repairs  do  not  result  in  unacceptable 


leakage  when  components  which  form 
part  of  the  boundary  are  replaced.  In  the 
case  of  the  planned  repairs  of  the  Core 
Spray  system  minimum  flow  lines,  this 
will  be  achieved  and  served  by  the 
nondestructive  tests  that  will  be 
performed. 

In  this  case,  the  100  percent 
radiography  of  the  new  welds,  surface 
examinations  on  new  welds  that  form  a 
portion  of  (he  primary  containment 
boundary,  and  a  system  leakage  test  will 
provide  the  equivalent  of  protection  as 
that  provided  by  a  Type  A,  B,  or  C  leak 
rate  test.  Therefore,  application  of  the 
rule  in  these  circumstances  is  not 
necessary  to  achieve  the  underlying 
purpose  of  the  rule  and  the 
Commission's  staff  finds  that  there  are 
special  circumstances  in  this  case  which 
satisfy  the  standards  of  10  CFR 
50.12(a)(2)(ii). 

IV 

Accordingly,  the  Commission  has 
determined  that,  pursuant  to  10  CFR 
50.12(a),  this  exemption  as  described  in 
Section  III,  is  authorized  by  law,  and 
will  not  present  an  undue  risk  to  the 
public  health  and  safety,  and  is 
consistent  with  the  common  defense 
and  security,  and  special  circumstances, 
are  present  for  the  exemption,  in  that 
application  of  the  regulation  in  this 
particular  circumstances  is  not 
necessary  to  achieve  the  underlying 
purposes  of  Section  IV.A.  of  Appendix 
J  to  10  CFR  part  50.  Therefore,  the 
Commission  hereby  grants  the 
exemption  from  Section  IV.A.  to  allow 
the  nondestructive  testing  on  the 
repaired  sections  of  the  Core  Spray 
system  minimum  flow  lines  to  fulfill  the 
requirement  for  a  Type  A,  B,  or  C  test. 

Pursuant  to  10  CFR  51.32,  the 
Commission  has  determined  that  the 
granting  of  this  Exemption  will  have  no 
significant  impact  on  the  environment 
(58  FR  41812). 

For  further  details  with  respect  to  this 
action,  see  the  licensee's  request  dated 
June  28, 1993,  which  is  available  for 
inspection  at  the  Commission's  Public 
Document  Room  2120  L  Street  NW.. 
Washington,  DC  20555  and  at  the 
Reference  and  Documents  Department, 
Penfield  Library,  State  University  of 
New  York,  Oswego,  New  York. 

Dated  at  Rockville.  Maryland,  this  30th  day 
of  August  1993. 

For  the  Nuclear  Regulatory  Commission. 
Steven  A.  Varga. 

Director,  Division  of  Reactor  Projects— l/II, 
Office  of  Nuclear  Reactor  Regulation. 
|FR  Doc.  93-21705  Filed  9-3-93;  8:45  ami 
BILUNQ  COOC  79M-ei-M 
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OFFICE  OF  PERSONNEL 
MANAGEMENT 

SES  Perfoimance  Review  Board 

AGENCY:  Office  of  Personnel 

Management. 

ACTION:  Notice. 

SUMMARY:  Notice  is  hereby  given  of  a 
change  in  membership  of  the  0PM 
Performance  Review  Board. 
FOR  RJRTHER  INFORMATION  CONTACT: 
Violet  R.  Parker,  Personnel  Operations 
Division.  Office  of  Personnel. 
Administration  Group.  Office  of 
Personnel  Management,  1900  E  Street 
NW.,  Washington,  DC  20415.  (202)  606- 
2420. 

SUPPLEMENTARY  INFORMATION:  Section 
4314(c)  (1)  through  (5)  of  Title  5.  U.S.C. 
requires  each  agency  to  establish,  in 
accordance  with  regulations  prescribed 
by  the  Office  of  Personnel  Management, 
one  or  more  SES  [)erfonnance  review 
boards.  The  board  shall  review  and 
evaluate  the  initial  appraisal  of  a  senior 
executive's  performance  by  the 
supervisor,  along  with  any 
recommendations  to  the  appointing 
authority  relative  to  the  performance  of 
the  senior  executive. 

Office  of  Personnel  Management. 

James  B.  King. 

Director. 

The  following  new  members  are 
announced  as  follows: 
Chair,  Performance  Review  Board 

Lorraine  A.  Green,  Deputy  Director, 
OPM 
Member 

Carol ).  Okin.  Director,  Human 
Resources  Development  Group 

Ms.  Okin's  membership  succeeds  that 
ofMs.  DondWolf. 

Mr.  Jeremiah  J.  Barrett's  tenure  as  an 
acting  member  terminates  as  of  this 
notice. 
[FR  Doc.  93-21608  Filed  9-3-93;  8:45  am) 

BUJJNOCOOC  •32»-01-M 


SECURITIES  AND  EXCHANGE 
COMMISSION 

[Release  No.  34-32818;  File  No.  SR-MCC- 
93-3] 

Self-Regulatory  Organizations; 
Midwest  Clearing  Corp.,  Filing  of  a 
Proposed  Rule  Change  Relating  to  the 
Processing  of  Basket  Trades 

August  27, 1993. 

Pursuant  to  section  19(b)(1)  of  the 
Securities  Exchange  Act  of  1934 
("Act"),>  notice  is  hereby  given  that  on 


August  18, 1993.  the  Mic  west  Clearing 
Corporation  ("MCC")  fil.  d  with  the 
Securities  and  Exchange  Commission 
("Commission"!  the  pro;)Osed  rule 
change  as  described  in  It  3ms  I.  n,  and 
III  below,  which  Items  h  ive  been 
prepared  primarily  by  MCC.  The 
Commission  is  { ublishii  g  this  notice  to 
solicit  comments  from  ii  terested 
persons. 

I.  Self-Regulatory  Orgar  ization's 
Statement  of  the  Terms  )f  Substance  of 
the  Proposed  Ri  le  Char  ge 

MCC  propose:  to  ame  id  its  rules  to 
enable  it  to  process  basket  trades. 
Approval  of  the  proposfl  will  enable 
MCC  to  process  rades  i;i  a  new  basket 
product  to  be  traded  on  '.he  floor  of  the 
Chicago  Stock  Exchange  ("CHX"). 

II.  Self-Regulatory  Org{  nization's 
Statement  of  the  Purpof  e  of,  and 
Statutory  Basis  for,  the  ?roposed  Rule 
Change 

In  its  filing  wirh  the  Commission. 
MCC  included  statemerts  concerning 
the  purpose  of  aad  stati  tory  basis  for 
the  proposed  rule  change  and  discussed 
any  comments  it  receivxl  on  the 
proposal.  The  text  of  th  jse  statements 
may  be  examined  at  th«  places  specified 
in'Item  IV  below.  MCC  has  prepared 
summaries,  set  forth  in  Sections  (A).  (B), 
and  (C)  below,  of  the  nr  ost  sigiiiHcant 
aspects  of  such  s'atemc  nts. 

Self-Regulatory  Organisation 's 
Statement  of  the  Purpc  $e  of,  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

The  purpose  of  the  proposal  is  to 
amend  MCCs  rules  to  )rovide  for  the 
processing  of  basket  tn  des.2 
Specifically.  MCC  pro{  oses  to  process 
trades  in  CHX's  new  b<  sket  product,  the 
Chicago  Basket  ("CXM  ').  The  CXM  will 
be  comprised  of  t went; '-five  shares  of 
each  of  the  stocks  included  in  the 
Chicago  Mercantile  Exchange's  ("Merc") 
new  stock  index  future  s  contract  3  and 
will  oflier  a  highlj  corr3lative  hedge  to 
that  contract.* 


Under  the  proposal.  MCC  will  accept 
locked-in  basket  trade  data  [i.e.,  trades 
that  are  already  compared)  from  an 
exchange  or  other  market  place  SRO  on 
the  day  of  the  trade.  ("T").5  MCC  will 
aggregate  the  trade  data  to  arrive  at  an 
aggregate  basket  purchase  figure  and  an 
aggregate  basket  sales  figure  for  each 
participant.  MCC  then  will  "burst"  the 
aggregated  basket  purchase  transactions 
and  the  aggregated  basket  sales 
transactions  into  their  component 
securities.  The  component  securities 
will  be  entered  into  MCCs  Continuous 
Net  Settlement  ("CNS")  system  for 
netting  with  each  participant's  other 
purchase  and  sell  transactions  in  the 
same  security  with  the  same  settlement 
date.e 

To  process  baskets,  including  the 
settlement  of  component  securities, 
MCC  will  have  to  provide  participants 
with  appropriate  values  for  the 
component  securities.  To  do  so.  MCC 
will  calculate  a  settlement  price  for  each 
component  security  based  on  an 
algorithm  that  uses  each  component 
security's  closing  price  on  its  primary 
market.' 

Processing  basket  trades  will  not 
affect  MCCs  operations  because  MCC 
currently  processes  trades  in  the 
underlying  component  securities.  MCC 
will  apply  its  current,  standard  trade 
recording  fees  based  on  transactions  in 
the  individual  component  stocks. 

The  proposed  rule  change  is 
consistent  with  the  requirements  of 
Section  17A  of  the  Securities  Exchange 
Act  of  1934.  as  amended,  because  it  will 
facilitate  the  prompt  and  accurate 
clearance  and  settlement  of  securities 
transactions. 


>  15  U.S.C  78s(b)(l)  (1986). 


<  Under  MCC's  amer  ded  n  les.  basket  trades  will 
be  defined  as  trades  in  a  groi  p  of  securities  that  an 
exchange  or  other  mari.et  pic  :x  self-regulatory 
organization  ("SRO")  ).as  de  ignated  as  eligible  for 
execution  in  a  single  tride. 

3  The  new  Merc  futu  ~es  co  itract  is  a  stock  index 
futures  contract  which  pent  ing  the  approval  of  the 
Commodity  Futures  Tnding  Commission,  will  be 
based  on  the  American  StocI  Exchange's  Major 
Market  Index  ("MMI")  The  <1M1  is  a  broad-based, 
price-weighted  index  cirren  ly  based  on  twenty 
slocks  listed  on  the  Ne^v  Yort  Stock  Exchange.  The 
new  Merc  futures  contract  w  II  replace  the  stock 
index  futures  contraa  t>ased  on  the  MMI  that 
currently  trades  on  the  3hici  go  Board  of  Trade. 

*  A  detailed  descripti  )n  of  the  CXM  is  contained 
in  CHX's  proposal  seek  ng  a  iprovat  to  trade  the 
basket.  Seicvuities  Exchi  nge  \ct  Release  No.  32731 


^ 


(August  10.  1993).  58  FR  43664  (File  No.  SR-CUX- 
93-181  (notice  of  Piling  of  proposed  rule  change). 

»0n  the  day  following  the  basket  trade  ("T+l"), 
MCC  will  report  to  each  participant  its  locked-In 
basket  trade  data  in  a  basket  purchase  and  sales 
report. 

»  After  the  component  securities  are  entered  into 
the  CNS  system  for  netting,  they  will  be  reflected 
in  MCX's  regular  CNS  purchase  and  sales  report. 

'The  algorithm  for  calculating  the  settlement 
value  of  each  component  security  for  the  CXM 
basket  uses  the  following  information: 

(1)  The  market  value  of  each  component  derived 
by  multiplying  the  primary  market  closing  price  by 
the  number  of  shares  of  each  component: 

(2)  The  total  market  value  of  the  basket  calculated 
by  summing  the  market  value  of  each  com(>onent 
security; 

(3)  The  percent  value  of  each  component  security 
derived  by  dividing  the  total  market  value  of  the 
basket  by  the  market  value  of  each  component 
security:  and 

(4)  The  settlement  value  of  each  component 
security  calculated  by  multiplying  the  actual  market 
value  of  the  basket  by  the  percent  value  of  each 
component  security. 


II 
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(B)  SelfBeguhtory  Orgoniiation  's 
Statement  on  Burden  on  Competition 

MCC  bel'  .'ves  that  no  burden  will  be 
placed  on  competition  as  a  result  of  the 
proposed  rule  change. 

(C)  Self-Begiikitory  Organization's 
Statement  of  Comments  on  the 
Proposed  Rule  Change  Received  From 
Members.  Participants,  or  Others 

No  comments  were  received. 

m.  Dale  of  Effectiveiieas  of  the 
Proposed  Rule  Qiange  and  Timing  for 
Commission  Action 

Within  thirty-five  days  of  the  date  of 
publication  of  this  notice  in  the  Federal 
Register  or  within  such  longer  period  (i) 
as  the  Commission  may  designate  up  to 
ninety  days  of  such  date  if  it  finds  such 
longer  period  to  be  appropriate  and 
publishes  its  reasons  for  so  finding  or 
(ii)  as  to  which  the  self-regulatory 
organization  consents,  the  Commission 
will: 

(A)  By  order  approve  the  proposed 
rule  change  or 

(B)  Institiite  proceedings  to  determine 
whether  the  proposed  rule  change 
should  be  disapproved. 

IV.  Solicitation  of  Comments 

Interested  persons  are  invited  to 
submit  written  data,  views,  and 
arguments  concerning  the  foregoing. 
Persons  making  written  submissions 
should  file  six  copies  thereof  with  the 
Secretary,  Securities  and  Exchange 
Commission,  450  Fifth  Street,  NW., 
Washington  DC  20549.  Copies  of  the 
submissions,  all  subsequent 
amendments,  all  written  statements 
with  respect  to  the  proposed  rule 
change  that  are  filed  with  the 
Commission,  and  all  written 
communii    '.ions  relating  to  the 
proposed  rule  change  between  the 
Commission  and  any  person,  other  than 
those  that  may  be  withheld  ftom  the 
public  in  accordance  with  the 
provisions  of  5  U.S.C  552,  will  be 
available  for  in.spection  and  copying  at 
the  principal  office  of  MCC  All 
submissions  should  refer  to  File  Na 
SR-MCC-d3-3  and  should  be  submitted 
by  September  28, 1993. 

For  the  Commission  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority." 

Margarel  H.  McFarlaad. 
Deputy  Secretory. 

|FR  Doc.  93-216«9  Filed  9-3-93,  8:45  am] 
aiuMa  cooe  aoM-et-M 


piilBMi  Na  34-32823;  hUamaltonal  Sertes 
RetoM*  No.  57S;  FN*  No.  SR-NYSE-U-SI] 

Self-Regulatory  Organizations;  New 
York  Stock  Exchange,  Inc.;  Order 
Granting  Approval  to  Proposed  Rule 
Change  and  Notice  of  FUing  and  Order 
Granting  Accelerated  Approval  of 
Amendment  Nos.  1  aitd  2  to  Proposed 
Rule  Change  Relating  to  Organizations 
Controlled  or  Guaranteed  by  Memtiers 
or  MemtMT  Organizations 

August  31. 1993. 
I.  Introductioa 

On  October  16, 1992,  the  New  York 
Stock  Exchange,  Inc.  ("NYSE"  or 
"Exchange")  submitted  to  the  Securities 
and  Exchange  Commission  ("SEC"  or 
"Commission"),  pursuant  to  Section 
19(b)(1)  of  the  Securities  Exchange  Act 
of  1934  ("Act")  1  and  Rule  19b-4 
thereunder,2  a  proposed  rule  change  to 
amend  its  rules  relating  to  organizations 
controlled  or  guaranteed  by  members  or 
member  organizations.  On  February  23, 
1993,  the  NYSE  submitted  to  the 
Commission  Amendment  No.  1  to  the 
proposed  rule  change.a  On  August  27, 
1993,  the  NYSE  submitted  to  the 
Commission  Amendment  No.  2  to  the 
proposed  rule  change.^ 

Tne  proposed  rule  change  was 
published  for  comment  in  Securities 
Exchange  Act  Release  No.  31688 
(January  5, 1993),  58  FR  3579  (January 
11, 1993).  No  comments  were  received 
on  the  pro(x)sal.  This  order  approves  the 
proposed  rule  change,  including 
Amendment  Nos.  1  and  2. 

n.  Description  of  the  Pn^MMal 

The  NYSE's  proposal  consists  of 
amendments  to  Rule  321  ("Formation  of 
Corporate  Affiliates"),  rescission  of 
Rules  322  ("Guaranteed  Corporate 
Subsidiaries")  and  324  f^'Formation  of 
Associated  Partnerships"),  adoption  of 
new  Rule  322  ("Guarantees  by,  or  Flow 
Through  Benefits  for  Members  or 
Member  Organizations")  and 
amendments  to  Rules  113  ("Speciahsts* 
Public  Customers"),  122  ("Orders  With 
More  Than  One  Broker"),  342 
("Offices — Approval,  Supervision  and 
Control"),  346  ("Limitations — 
Employment  and  Association  with 


•  17  CJK  200.3O-3(aMl2)  (1992). 


<  IS  U.S.C  78s(bHl)  (1988). 

» 17  CFR  240.19b-4  (1991). 

'  See  letter  from  Mary  Anne  Furlong.  Director, 
Rules  and  Interpretive  Standard*,  NYSE,  to  Diana 
Luka-Hopson,  Branch  Chief,  Commiasion.  dated 
February  22, 1993.  Amendmeol  No.  1  made  certain 
clari^'ing  changes  to  Rules  321.13,  322,  322(b)  and 
deleted  Rale  321.33. 

*  See  letter  from  fames  E  Buck,  Senior  V(c« 
President  and  Secretary,  NYSE,  to  Diana  L4ika- 
Hopeon,  Branch  Chief.  Commission,  dated  August 
26. 1993.  Amendment  No.  2  made  cenain  clarifying 
changes  to  Rule  322.15. 


Members  and  Member  Organizations"). 
416  ("Questionnaires  and  Reports")  and 
476  ("CKsciplinary  Proceedings 
Involving  Charges  Against  Members. 
Member  Organizations,  AlUed  Members, 
Approved  Persons,  or  Employees"). 

Current  NYSE  Rules  321,  322  and  324 
prescribe  the  requirements  which  must 
be  followed  by  a  member  or  member 
organization  in  order  to  obtain  Exchange 
approval  to  form  and  operate  any  entity 
which  they  will  control  and  which  is 
engaged  in  a  securities  or  kindred 
business. !»  NYSE  Rule  321  specifies  that 
a  member,  or  a  firm  comprised  of  two 
or  more  general  partners  of  a  member 
corporation,  may,  with  the  prior  written 
approval  of  the  Exchange,  form  an 
affiliated  company.  NYSE  Rule  321 
currently  requires,  among  other  things, 
that  a  member  or  member  organization 
own  40  percent  of  the  total 
capitahzation  and  all  the  voting  stock  of 
a  corporate  affiliate  (except  as  otherwise 
approved  by  the  Exchange). 
Furthermore,  members  and  member 
organizations  are  prohibited  hom 
guaranteeing  the  liabilities  and 
obligations  of  an  affiliate.  In  addition, 
Rule  321  currently  requires  that  the 
directors  and  the  President  and 
Executive  Vice  President  of  the  entity  be 
members  or  allied  members  in  the 
member  organization  and,  together  with 
registered  representatives,  must  be 
approved  by  the  Exchange. 

The  proposal  would  amend  Rule  321 
to  permit  a  member  or  member 
organization  to  form  or  acquire  an 
affiliated  company.  As  amended.  Rule 
321  would  define  an  affiliate  as  an 
entity  engaged  in  a  securities  or  kindred 
business  that  is  controlled  by  a  member 
or  member  organization  within  the 
meaning  of  I^SE  Rule  2.«  Amended 
Rule  321  would  require  prior  written 
approval  by  the  Exchange  prior  to  the 
acquisition  or  formation  of  an  affiliated 
company  and  would  specify  that  the 
member  or  member  organization  must 
require  its  affiliate  to  comply  with  the 
provisions  of  the  Rule.  The  NYSE  also 
proposes  to  delete  requirements  of  the 
current  Rule  relating  to,  among  other 


>  "Er>gaged  in  a  securities  or  kindred  businM*"  is 
defined  as  transacting  business  generally  as  a  broker 
or  dealer  in  securities,  including  but  not  limited  to, 
servicing  customer  accounts  or  Introducing  them  to 
another  penon.  See  NYSE  Rule  2. 

•  NYSE  Rule  2  defines  "control,"  in  pertinent 
part,  as  the  power  to  direct  or  cause  direction  of  tha 
management  or  policies  of  a  person.  There  is  a 
presumption  of  control  where  a  person  has  the  right 
to  vole  25  percent  or  more  of  the  voting  securlUe*. 
or  is  entitled  to  25  percent  or  more  of  the  net 
profits. 


i 
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things,  capitalization,'  structure"  and 
content  and  submission  of  documents 
by  affiliates.^  The  proposal  also  would 
permit  an  affiliate  to  be  formed  to  do  an 
agency,  as  well  as  underwriting  or 
dealer  business.  In  addition,  although 
the  proposed  rule  change  would  delete 
Rule  321 's  provisions  requiring 
Exchange  approval  of  directors  and 
officers  of  a  corporate  affiliate,  Rule  321 
would  specify  that  an  employee 
associated  with  a  non-U.S.  registered 
foreign  achate  whose  duties 
correspond  to  those  of  a  registered 
representative  in  the  solicitation  of 
accounts  or  orders  for  the  purchase  or 
sale  of  U.S.  securities  may  not  be 
employed  by  the  affiliate  unless  the 
person  has  been,  and  is  continued  to  be, 
approved  by  the  Exchange  as  a 
registered  representative  of  the  member 
or  member  organization. lo 

The  NYSE  proposes  to  rescind  current 
Rule  322,  and  adopt  new  Rule  322. 
Existing  Rule  322  permits  a  member 
firm  comprised  of  two  or  more  general 
partners  or  a  member  corporation 


'The  current  capitalization  requirement  states 
that  not  less  than  25  percent  of  the  total  capital  of 
the  corporate  affiliate  shall  be  in  the  form  of  capital 
stock.  In  addition,  the  Rule  states  that  the  members 
and  allied  members  in  the  member  organization  or 
the  member  organization  itself  shall  at  all  times 
own  beneficially  at  least  40  percent  of  the  total 
capitalization  of  the  corporate  afniiate.  except 
where  the  member  organization  is  a  member 
cor{>oration  having  outstanding  any  freely 
transferable  security,  such  ownership  shall  be  by 
the  member  corporation  itself. 

•  The  current  rule  requires,  among  other  things, 
that  holders  of  non-voting  stock,  debentures  and/or 
notes,  who  are  not  members  or  allied  members  of 
the  Exchange,  may  not  receive  in  the  aggregate  in 
excess  of  45%  of  the  direct  or  indirect  profits  of  the 
corporate  affiliate.  In  addition,  the  current  rule 
provides  that  a  corporate  affiliate  shall  have  only 
one  class  of  voting  stock  and  one  or  more  classes 
of  capital  stock. 

"The  current  rule  requires  the  submission  to  the 
Exchange  of  the  affiliate's  charter  or  certificate  of 
incorporation,  by-laws,  forms  of  stock  certificates 
issued  by  the  corporate  affiliate  or  to  be  issued  by 
the  corporate  affiliate  and  all  agreements  or  other 
documents  and  amendments  between  a  member 
organization,  its  partners  or  stockholders  and  the 
proposed  corporate  affiliate,  its  stockholders  or 
employees.  The  Rule  states  that  such  corporate 
documents  must  be  submitted  and  be  acceptable  to 
the  Exchange  prior  to  becoming  effective. 

">The  Exchange  intends  to  issue  an  Information 
Memorandum  to  its  members  and  member 
organizations  describing  the  amendments  to  its 
rules  concerning  organizations  controlled  or 
guaranteed  by  members  and  member  organizations. 
According  to  the  NYSE,  members  and  member 
organizations  would  be  required  to  notify  and  made 
applicatior  to  the  Exchange  within  90  days  of  the 
date  of  the  Information  Memorandum  if  they 
currently  have  foreign  affiliates  (as  defined  in 
amended  Rule  321)  whose  employees  require 
Exchange  approval  as  registered  representatives 
under  the  amended  rule. 

In  addition,  within  30  days  of  the  date  of  the 
Information  Memorandum,  members  and  member 
organizations  would  be  required  to  submit  a  list  to 
the  Exchange  which  identifies  each  existing 
affiliate,  as  defined  to  amended  Rule  321. 


having  two  or  more  vo  ing  stockholders 
who  are  also  directors,  to  form  a 
guaranteed  corporat  i  s  jbsidiary,  with 
the  prior  written  apprt  val  of  the 
Excnange.  Such  entitle  s  are  subject  to 
the  Constitution  anc  R  ules  of  the 
Exchange  to  the  same  txtent  as  are 
member  organizations  Currently,  these 
entities  may  be  formet  for  whatever 
purpose  approved  by  the  Exchange,  but 
are  not  permitted  to  d<  any  business  not 
specifically  approved  )y  the  Exchange. 
A  subsidiary  is  requ:  n  d  to  introduce 
customer  accounts  on  i  disclosed  basis 
to  its  associated  merit  er  organization  or 
that  organization's  c  e  iring  member 
organization  and  may  not  carry 
accounts,  hold  custoir  er  orders,  funds 
or  sec\irities,  or  deal  v  ith  customers  as 
principals.  Current  ra  e  322  also 
specifies  that  subsid  a  -ies  formed  under 
the  Rule  are  requirec  '  o  meet  the 
requirements  of  rule  325  (Capital 
Requirements),  excejy  that  the 
minimum  net  capita!  requirement  for 
each  subsidiary  shall  lot  be  less  than 
$10,000.  If  the  subsic!  ary  is  a  broker  or 
dealer,  the  minimum  ::apital 
requirements  of  rule  '25  apply.  Finally, 
the  Rule  specifies  th;    obligations  and 
liabilities  of  a  corporUe  subsidiary 
formed  under  the  Ru  3  shall  be  assumed 
or  guaranteed  by  the  member 
organization. 

Proposed  new  rule  322  would  require 
prior  written  notice  t ;  the  Exchange 
whenever  a  member  or  member 
organization  guaranty  es  or  assumes  or 
endorses,  directly  or  ndirectly,  the 
obligations  or  liabilit  es  of  another 
person.  Prior  written  notice  to  the 
Exchange  also  would  be  required 
whenever  a  member  or  member 
organization  receives  flow  through 
capital  benefits  from  mother  person  in 
accordance  with  App  jndix  C  of  Rule 
15c3-l  under  the  Ac'  "  The  proposed 
Rule  would  require  v  ritten  notice  to  the 
Exchange  at  least  10    usiness  days  prior 
to  entering  the  arran^i^ment  or 
relationship.  The  not  ce  would  include 
a  statement  regarding  the  address  and 
general  nature  of  bus  less  conducted  by 
such  person,  a  descri :  tion  of  the 
relationship  or  arrani;jment  between  the 
parties,  details  regarc  i  ng  the 
capitalization  of  such  person,  as  well  as 
the  actual  and  poteni  i  il  effect  of  the 
arrangement  on  the  r  i  jmber  or  member 
organization's  capita  and  operations. 
Furthermore,  members  and  member 
organizations  would  be  prohibited  from 


entering  into  an  arrangement  under  this 
Rule  unless  it  has  authority  to  make 
available  promptly  books  and  records  of 
such  person  for  inspection  by  the 
Exchange  in  the  U.S.  Moreover,  the  Rule 
would  require  that  books  and  records  be 
kept  separate  from  those  of  the  member 
or  member  organization.  Broker-dealers 
subject  to  Rule  322  would  be  required 
to  file  FOCUS  Reports  'z  and  nonbroker- 
dealers  would  submit  other  financial 
and  operational  statements  as  specified 
by  the  Exchange.  Finally,  revised  Rule 
322  would  specify  that  the  Exchange,  at 
any  time,  may  require  that  the  member 
or  member  organization  and  the 
partners  or  stockholders  thereof  sever 
all  connections  with  a  person  referred  to 
in  the  Rule,  including  the  disposition  of 
securities  and  other  interests  therein. i3 

The  proposal  also  would  delete 
current  Rule  324,  which  allows  a 
member  organization,  with  prior  written 
approval  of  the  Exchange,  to  form  an 
associated  partnership.  Entities 
currently  formed  under  existing  rule 
324  would  be  made  subject  to  similar 
provisions  under  new  rule  322.1* 

The  Exchange  proposes  amendments 
to  NYSE  rules  113, 122  and  416  to  effect 
the  proposed  rule  changes  and  to 
provide  for  consistency  in  its  rules.'* 


><  Appendix  C  of  Rule  1.'''c:W1  states  that  every 
broker  or  dealer  in  comput  ng  its  net  capital  and 
aggregate  indebtedness  slu  II.  consolidate  in  a  single 
computation,  the  assets  an  i  labilities  of  any 
subsidiary  or  affiliate  for  v  hich  it  guarantees, 
endorses  or  assumes  direc  ly  or  indirectly  the 
obligations  or  liabilities. 


'2  The  term  "FOCUS  report"  is  an  acronym  for 
Financial  and  Operational  Combined  Uniform 
Single  Report,  a  uniform  report  required  of  broker- 
dealers  with  regard  to  financial  and  operational 
matters. 

"The  ^fYSE's  Information  Memorandum,  supra 
note  10,  would  require  members  and  member 
organizations  to  identify,  within  30  days  of  the  date 
of  the  Memorandum,  each  entity  with  which  it  has 
an  arrangement  or  relationship  (;.e..  that  it 
guarantees  or  from  which  it  receives  flow-through 
benefits)  within  the  terms  of  new  Rule  322. 

'<  Proposed  Rule  322  would  apply  to  afilliates 
that  are  either  an  incorporated  company  or 
partnership. 

Rule  122  states  that  no  member,  member 
organization,  allied  member  or  corporate  subsidiary 
of  such  organization  within  the  meaning  uf  Rule 
321,  shall  maintain  with  more  than  one  broker,  for 
execution  on  the  Exchange,  market  orders  or  order 
at  the  same  price  for  the  purchase  or  sale  of  the 
same  security  with  knowledge  that  such  orders  are 
for  the  account  of  the  same  principal,  unless 
specific  permission  has  been  obtained  for  the  Floor 
Official.  The  proposed  amendments  would  delete 
the  reference  to  corporate  subsidiary  and  extend  the 
prohibition  of  the  rule  to  affiliates  of  a  member 
organization. 

Rule  416  states,  in  part,  that  member 
organizations  may  be  required  to  provide  financial 
and  operational  reports  as  requireid  by  paragraph  (a) 
of  the  Rule  for  affiliated  and  subsidiary 
organizations.  The  pro|x>sed  amendment  would 
delete  the  reference  to  a  subsidiary  and  clarify  that 
the  rule  includes,  but  is  not  limited  to.  persons 
referred  to  in  Rules  321  and  322. 

"NYSE  Rule  113  states  that  no  specialist,  his 
member  organization  or  corporate  subsidiary  of 
such  organization  shall  accept  an  order  for  the 
purchase  or  sale  of  any  stock  in  which  it  is 
registered  as  a  specialist  directly  (1)  from  the 
company  issuing  such  stock;  (2J  from  any  officer, 
director  or  10  pert:ent  stockholder  of  that  company: 

Continued 
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The  Exchange  also  proposes 
amendments  to  rules  342,  346  and  476. 
Spedncally.  the  proposal  would  amend 
rule  342  to  deflne  the  term  "foreign 
branch  office"  as  any  independently 
or^janized  foreign  location  from  which 
the  services  of  the  member  or  member 
organization  are  being  made  available  or 
whose  financial  resources  are  being 
utilized  in  the  operation  of  the  office  or 
as  to  which  either  of  the  above  is  held 
on,  respectively,  as  available  or  being 
utilized.  Rule  342  would  specify  that  all 
foreign  branch  office  personnel  are 
subject  to  the  Elxchange  Constitution 
and  Rules  to  the  same  extent  as 
personnel  of  member  organizations. 
Rule  342  also  would  provide  that  all 
obligation*^  ind  liabilities  of  a  foreign 
branch  office  must  be  assumed  or 
guaranteed  by  its  parent  member  or 
member  organization  and  that  such 
member  or  member  organization  shall 
be  fully  responsibility  for  all  acts  of 
such  foreign  branch  office. >•  Amended 
rule  346  would  provide  a  reference  to 
amended  rule  321,  and  rule  476  would 
be  amended  to  clarify  and  codify  the 
Exchange's  authority  to  impose 
sanctions  against  all  persons  subject  to 
Exchange  jurisdiction  upon  a  finding  of 
guilt  in  a  proceeding  pursuant  to  rule 
476. 

The  NYSE  states  that  it  proposes  to 
amend  rule  321,  adopt  new  rule  322, 
and  delete  rule  324.  in  order  to 
modernize  their  member  organization 
requirements  and  allow  member 
organizations  the  flexibility  to  structure 
their  affiliates  in  a  manner  that  would 
permit  diversification  and  keep  pace 
with  the  c(     petitive  environment 
within  the  industry. 

The  NYSE  also  states  that  rules  321, 
322  and  324  were  originally  adopted  in 
the  late  1960s  in  a  very  different 
environment.  Ac«»rding  to  the  NYSE, 
the  ruUs  were  adopted  before  public 
ownership  of  securities  firms  and  the 
advent  of  sophisticated  corporate 
structures,  diversification  of  product 


(3)  (rom  «ny  pension  or  profit-sharing  fund:  (4)  from 
any  inctituiion,  such  u  a  bank,  trujt  company, 
insurance  company,  or  investment  company.  The 
proposed  amendment  would  delete  the  reference  to 
corporate  subsidiary  and  extend  the  prohibition  of 
the  Rule  to  member  ofganizations  with  which  it  is 
associated  and  affiliates  of  a  member  organization. 
••As  amended,  rule  342  also  would  provide  that 
each  ofTks  of  a  member  organizatioD,  including  any 
foreign  branch  office,  other  than  the  main  office  of 
the  member  organization,  shall  be  subject  to  a 
registration  fee  as  determined  by  the  Exchange  (or 
aech  calendar  year  or  portion  thereof,  unless 
specifically  exempt  by  the  Exchange.  The  NYSE  has 
slated  that  an;    hange  In  Its  annual  branch  office 
fee  Imposed  under  rule  342.10  would  be  filed  with 
the  Convnlsslon  In  accordance  with  Rule  l9b-4  of 
the  Act.  See  letter  from  Doitald  van  Weezel, 
Managing  Director.  Regulalory  Affairs.  ^fYSE.  to 
Diana  Luka-Hopeon.  Braocb  Chief,  Commiaakm, 
dated  )uty  23, 1993. 


and  business  lines  and  the 
internationalization  of  the  securities 
business.  The  NYSE  states  that  rule  321 
was  intended  to  protect  member 
organizations'  capital  by  segregating  out 
what  were  then  deemed  more  risky  or 
speculative  activities  such  as 
underwriting,  advisory,  and  securities 
brokerage  dealings  on  a  principal  basis. 

The  NYSE  believes  the  original 
concept  of  these  rules  and  many  of  their 
restrictive  requirements  are  outdated 
and  no  longer  serve  a  valid  regulatory 
purpose.  The  NYSE  argues  that  the 
rules'  requirements  inhibit  member 
organizations'  management  of  their 
assets,  organizational  structure  and 
business  activities  and  impose 
significant  impediments  to  their  pursuit 
of  legitimate  business  activities.  In 
addition,  the  NYSE  believes  that  the 
existing  rules,  by  their  terms,  apply  only 
to  direct  subsidiaries.  According  to  the 
NYSE,  member  organizations  having  a 
holding  company  structure  have  been 
able  to  avoid  the  rules'  restrictions.  The 
NYSE  argues  that  member  organizations 
should  not  be  forced  to  choose  between 
forming  a  holding  company  and 
incurring  the  attendant  expenses  or 
refraining  from  engaging  in  legitimate 
business  activities. 

The  NYSE  states  that  the  proposed 
rule  changes  are  consistent  with  section 
6(b)(1)  of  the  Act  in  that  they  are 
designed  to  enhance  the  Exchange's 
capacity  to  carry  out  the  purposes  of  the 
Act  and  to  compel  and  enforce 
compliance  by  its  members  and  member 
organizations  and  their  associated 
persons  with  the  provisions  of  the  Act, 
the  rules  and  regulations  thereunder 
and  the  rules  of  the  Exchange. 

m.  Discussion 

Af^er  careful  review,  the  Commission 
finds  that  the  proposed  rule  change  is 
consistent  with  the  requirements  of  the 
Act  and  the  rules  and  regulations 
thereunder  applicable  to  a  national 
securities  exchange.  In  particular,  the 
Commission  believes  the  proposal  is 
consistent  with  sections  6(b)  (1)  and  (5) 
of  the  Act. 17  Section  6(b)(1)  requires  that 
an  exchange  have  the  capacity  to  carry 
out  the  purposes  of  the  Act  and  to 
comply,  and  to  enforce  compliance  by 
its  members  and  persons  associated 
with  its  members  with  the  Act,  the  rules 
and  regulations  thereunder,  and  the 
rules  of  the  exchange.  Section  6(b)(5) 
requires  that  the  rules  of  an  exchange  be 
designed  to  promote  just  and  equitable 
principles  of  trade,  to  prevent 
fraudulent  and  manipulative  acts  and 
practices,  to  remove  impediments  to 
and  perfect  the  mechanism  of  a  free  and 


open  market,  and.  in  general,  to  protect 
investors  and  the  public  interest.  For  the 
reasons  set  forth  biielow,  the  Commission 
believes  that  the  NYSE's  proposal  to 
amend  its  rules  governing  organizations 
controlled  or  guaranteed  by  its  members 
furthers  the  objectives  of  sections  6(b) 
(1)  and  (5)  of  the  Act. 

The  Commission  believes  that  the 
proposed  amendments  to  rule  321. 
governing  the  formation  or  acquisition 
of  affiliates,  reasonably  balance  the 
Exchange's  interest  in  providing 
flexibility  to  its  members  in  the 
structuring  of  its  affiliates  with 
regulatory  interests  in  protecting  the 
financial  and  structural  integrity  of  a 
member  or  member  organization  as 
potentially  affected  by  its  relationship 
with  its  affiliates.  For  example,  although 
the  proposal  will  delete  provisions  of 
the  rule  relating  to.  among  other  things, 
capitalization  and  Exchange  approval  of 
an  affiliate's  directors  and  officers, 
amended  rule  321  would  require  prior 
written  Exchange  approval  whenever  a 
member  or  menjber  organization 
controls  another  person,  within  the 
meaning  of  NYSE  rule  2,>«  who  is 
engaged  as  a  broker  or  dealer  in 
securities.  The  rule  will  aLso  continue  to 
impose  certain  requirements  relating  to. 
among  other  things,  the  form  of  an 
affiliate,  its  name,  the  submission  of 
financial  statements,  banking 
commitments,  functions,  offices,  books 
and  records,  advertising,  and  disclosure. 
Moreover,  rule  321  would  continue  to 
authorize  the  Exchange  to.  at  any  time, 
require  that  the  member  or  member 
organization  and  the  partners  or 
stockholders  thereof  sever  all 
connections  with  an  affiliate  and 
dispose  of  all  stock  or  other  interests 
therein.  The  Commission  believes  that 
these  requirements  should  ensure  that 
the  NYSE  continues  to  scrutinize 
carefully  the  terms  of  a  member  or 
member  organization's  proposed 
formation  or  acquisition  of  an  affiliate 
and  its  operation  while  allowing 
fiexibility  in  the  terms  of  such  a 
relationship. 19 

The  Commission  believes  that  the 
NYSE's  proposal  to  delete  existing  rule 
322  and  to  adopt  revised  rule  322 
should  increase  opportunities  for 
members  and  member  organizations  to 
guarantee,  endorse  or  assume  its  achate 
obligations  while  protecting  the 


1'  15  U.S.C  TSffb)  (1)  and  (S)  (1968). 


<"See  supra  noteS. 

*»The  Commission  notes  tb*t  where  there  Is  no 
requirement  under  rule  321  or  322  to  provide  notice 
to  or  receive  approval  from  (he  Exchange  of  a 
relationship  with  another  entity,  Exchange  rule 
346(c)  (Limitaftor»»— Employment  and  Association 
With  Members  and  Meuibei  Organizaliona)  which 
requires  that  the  Exchange  receive  notification  of 
any  control  relatioitship  may  t>e  8pptlcal>ie. 
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regulatory  and  financial  integrity  of 
members  and  member  organizations. 
Revised  rule  322  eliminates  restrictions 
which  may  impede  the  business 
activities  of  an  affiliate.  For  example, 
although  current  rule  322  permits 
membOTS  or  membm-  organizations  to 
form  a  guaranteed  corporate  subsidiary, 
these  entities  are  not  permitted  to  do 
any  business  not  specifically  approved 
by  the  Exchange.  In  fact,  the  current  rule 
prohibits  a  subsidiary  from  carrying 
accounts,  holding  customer  funds  or 
securities,  or  dealing  with  customers  as 
principals.  Revised  rule  322  would 
remove  this  prohibition.  As  a  result,  a 
guaranteed  subsidiary  would  be  able  to 
engage  in  such  functions  so  long  as  the 
member  or  member  organization 
complies  with  the  regulatory 
requirements  of  the  revised  rule,  which 
require,  among  other  things,  the 
submission  of  a  financial  and 
operational  impact  notice  to  the 
Exchange,  access  to  the  books  and 
records  of  the  guaranteed  subsidiary, 
and  the  submission  of  FXX^S  reports  or 
other  financial  statements  of  the 
guaranteed  subsidiary.  In  this  regard, 
revised  rule  322  would  require  prior 
written  notice  to  the  Exchange 
whenever  any  member  not  associated 
with  a  member  organization  or  any 
member  organization  guarantees, 
endorses  or  assumes,  directly  or 
indirectly,  the  obligations  or  liabilities 
of  another  person  or  whenever  any 
member  or  member  organization 
receives  flow-through  capital  benefits  in 
accordance  with  appendix  C  of  rule 
15c3-l  under  the  Act.w  Moreover,  the 
Exchange  would  be  able  to  order  the 
severance  of  any  guarantee  relationship 
at  any  time.  The  Commission  believes 
that  the  requirement  of  prior  written 
notice  to  the  Exchange  coupled  with  the 
remaining  requirements  of  the  rule 
should  enable  the  Exchange  to  review 
and  monitor  the  activities  of  members  or 
member  orgenizatHms  in  their 
relationship  with  guaranteed  affiliates 
orpersons.*' 

The  Commission  also  believes  that 
revised  rule  322  should  provide  the 
Exchange  with  a  meciMHiism  to  monitor 
the  financial  condition  of  an  affiliate 


»S«e  supra  note  1 1 . 

>i  The  written  ■otioe  muM  be  given  at  l«Mt  10 
days  prior  (o  eotertng  into  »  fiMiatmkip  covered 
by  rule  322.  According  to  the  NYSr*  draft 
Information  Memorandum,  see  supra  note  10,  the 
aitvance  cMMice  period.  hoMwver.  dees  not 
ooBBBMoae  Mitaiu  or  vattl  the  naiaher  or  aenber 
organiaation  CMBplie*  with  appaa4ix  C  of  rule 
lSc3-l  with  r«spect  to  receipt  of  flow-through 
caphal  benefits.  The  Commission  tielieves  the 
advance  notice  should  provide  the  NYSE  time  to 
review  the  iaqiact  of  the  relitinnehip  on  the 
member  organtatinii  aad  lo  Mks  any  i 
actien  to  addwss  coocems. 


through  FOCUS  report  ng  or  the 
submission  of  financia  and  operational 
statements.  This,  in  tu  n,  should  enable 
the  Exchange  to  identi  y  and  assess 
potential  risks  to  a  me  nb«r  or  member 
organization  and  take  iporopriate  steps, 
including  severance  o  the  relationship, 
if  necessary. 

The  Commission  be  ieves  that  the 
proposed  deletion  of  r  jlt  324,  relating 
to  formation  of  associt  tetl  partnerships, 
is  appro[>riate  in  view  of  the  NYSE's 
amendments  to  rule  3  '.1.  Current  rule 
324  authorizes  a  mem  )er  organization  to 
form  an  associated  pa  tnnrship  with  the 
prior  written  approva  of  the  Exchange 
and  sets  forth  certain  «q  iirements  for 
the  associated  partner  ihip.  Because  the 
Exchange  is  proposinj ,  to  amend  rule 
321  to  include  partne: ships  as  affiliates, 
and,  therefore,  all  the  requirements  of 
rule  321  will  apply  to  partnerships, 
current  rule  324  is  ref  eti  i ve  and  should 
be  deleted. 

The  Commission  believes  that  the 
proposed  amendment  >  o(  rule  342, 
governing  foreign  brai  ch  offices,  should 
increase  Exchange  ov(  rsight  of 
members'  and  membe  -  o^-ganizations' 
foreign  branch  offices  zz  As  amended, 
rule  342  would  specif  /  that  foreign 
branch  offices  and  the  ir  j)ersonnel  are 
fully  subject  to  the  Co  istitution  and 
Rules  of  the  Exchange  to  the  same 
degree  and  extent  as  are  members  and 
member  organization;  and  their 
personnel.  In  additior .  the  proposal 
specifies  that  all  obligitions  and 
liabilities  of  a  foreign  Drench  office  shall 
be  assumed  or  guaran  ee'i  by  its  parent 
member  or  member  oi  gaiiization  and 
such  member  or  mem  )er  organization 
shall  be  fully  respons:  blc  for  all  acts  of 
such  foreign  branch  o  fice.  As  a  result 
ofthis  amendment,  al  foreign  branch 
offices  of  members  or  nember 
organizations  would  b  e  subject  to  the 
regulatory  requiremer  ts  )f  revised  rule 
322,  discussed  above.  In  addition, 
revised  rule  342  woul  i  permit  members 
or  member  organizatit  ns  to  establish  a 
foreign  branch  office  i  i  j  artnership 
form,  as  well  as  ttie  cc  rpurate  form,  so 
long  as  the  partnership  i;;  wholly  ovtmed 
by  the  member  or  menber  oi^ganization. 
The  amendments  to  n  le  342,  together 
with  revised  rule  322,  w^ll  ensure, 
among  other  things,  E  :d\aage  access  to 
foreign  branch  office  t  oc  ks  and  records, 
financial  reports,  and  inancial  and 


"The  NYSE  propoul  woi  Id  define  the  terni 
"foreign  branch  ofRoe"  M>  in  :tH  ie  any  sach 
indepMMtaiitty  oi^aiaed  ten  Hgi  kxukion  from 
which  the  aarvioee  of  like  m*  aibar  or  laeinber 
organization  are  being  made  av  ,ilabte  or  whose 
financial  resources  are  bein{  ut  lized  in  the 
operatioaof  theoffioeora*  svhichetther  ofthe 
abowa  ••  Md  ovt.  i«cpecti««  y.  m  availaUe  or  baii^g 
utilized. 


operational  impact  notices  prior  to 
entering  into  the  relationship.  The 
Exchange  would  also  have  ihe  authority 
to  require  a  severance  of  the 
relationship,  pursuant  to  rule  322.16. 
The  Commission  believes  that  these 
requirements  are  appropriate  and 
should  enhance  the  Exchange's  efforts 
to  enforce  compliance  by  its  members 
and  persons  associated  with  its 
memt)ers  with  the  Act,  the  rules  and 
regulations  thereunder,  and  the  rules  of 
the  exchange. 

Similarly,  the  Commission  tielieves 
that  the  proposed  amendments  to  rule 
476,  governing  the  Exchange's 
disciplinary  proceedings,  should  extend 
appropriately  the  Exchange's  authority 
to  initiate  disciplinary  proceedings  and 
impose  sanctions  against  persons, 
including  affiliates,  who  are  subject  to 
the  jurisdiction  of  the  Exchange.  The 
amendments  should  enhance  the 
Exchange's  compliance  efforts  in 
accordance  with  Section  6(b)(1)  of  the 
Act  while  providing  fair  procedures  for 
the  disciplining  of  memfaiiers  or  persons 
associated  with  members  in  accordance 
with  sections  6(b)(6)  and  6(b)(7)  of  the 
Act. 

Finally,  the  Commission  believes  that 
the  remaining  amendments  to  rules  113, 
122,  346  and  416  are  necessary  and 
appropriate  for  the  Exchange  to 
effectuate  its  proposed  amendments  to 
rules  321  and  322. 

The  Commission  finds  good  cause  for 
accelerated  approval  of  Amendment 
Nos.  1  and  2  to  the  proposed  rule 
change  prior  to  the  thirtieth  day  after 
publication  of  notice  of  filing  thereof. 
The  NYSE's  original  proposal  was 
published  in  the  Federal  Register  for 
the  full  statutory  period  and  no 
comments  were  received.za  Amendment 
Nos.  1  and  2  modify  the  proposal  to 
make  certain  technical  and  clarifying 
adjustments  to  the  proposed  rules  but 
leave  its  overall  structure  unchanged. 

IV.  Solicitmtion  of  Comments 

Interested  persons  are  invited  to 
submit  written  data,  views  and 
arguments  concerning  Amendment  Nos. 
1  and  2.  Persons  making  written 
submissions  should  file  six  copies 
thereof  with  the  Secretary,  Securities 
and  Exchange  Commission.  450  Fifth 
Street  NW.,  Washington,  DC  20549. 
Copies  of  the  submission,  all  subsequent 
amendments,  all  written  statements 
with  respect  to  the  proposed  rule 
change  that  are  filed  with  the 
CcMnmission,  and  all  written 
communications  relating  to  the 
proposed  rule  change  b^ween  the 


"See  Securities  Exchange  An  Release  No  31688 
(January  5, 1993].  M  FR  3579  U^miaiy  11 ,  1993). 
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Commission  and  any  person,  other  than 
those  that  may  be  withheld  firom  the 
public  in  accordance  with  the 
provisions  of  5  U.S.C.  552,  will  be 
available  for  inspection  and  copying  at 
the  Commission's  Public  Reference 
Section,  450  Fifth  Street  NW., 
Washington,  DC  20549.  Copies  of  such 
niing  will  also  be  available  for 
inspection  for  copying  at  the  principal 
office  of  the  NYSE.  All  submissions 
should  refer  to  File  No.  SR-NYSE-92- 
31  and  should  be  submitted  by 
September  28, 1993. 

It  is  therefore  ordered,  pursuant  to 
section  19(b)(2)  of  the  Act,"  that  the 
proposed  rule  change,  including 
Amendment  Nos.  1  and  2  on  an 
accelerated  basis,  (SR-NYSE-92-31)  is 
approved. 

For  the  Commission,  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority. 25 

Margaret  H.  McFarland, 

Deputy  Secretary. 

|FR  Doc.  93-21690  Filed  9-3-93;  8:45  am) 

BtLLatG  COOC  S010-01-M 


[Rel.  No.  IC-19664;  812-8460] 

The  Union  Central  Life  Insurance  Co.; 
etal. 

August  31. 1993. 

AGENCY:  Securities  and  Exchange 
Commission  ("SEC"  or  "Commission"). 
ACTION:  Notice  of  application  for 
exemption  under  the  Investment 
Company  Act  of  1940  ("Act"). 

APPUCANTS:  The  Union  Central  Life 
Insurance  Company  (the  "Company") 
and  Carillon  Account. 
RELEVANT  1940  ACT  SECHONS:  Order 
requested  under  Section  26(b)  of  the 
Act. 

SUMMARY  OF  APPLICATION:  Applicants 
seek  an  order  approving  the  proposed 
substitution  of  shares  of  the  Money 
Market  Portfolio  of  Scudder  Variable 
Life  Investment  Fund  ("Scudder  Fund") 
for  shares  of  the  Money  Market  Portfolio 
of  Carillon  Fund,  Inc.  ("Carillon  Fund"). 
FILING  DATE:  The  application  was  filed 
on  June  18, 1993. 

HEARING  OR  NOTIFICATION  OF  HEARING:  An 
order  granting  the  application  will  be 
issued  unless  the  Commission  orders  a 
hearing.  Interested  persons  may  re{)uest 
a  hearing  on  the  application  by  writing 
to  the  Secretary  of  the  SEC  and  serving 
Applicants  wiUi  a  copy  of  the  request, 
personally  or  by  mail.  Hearing  requests 
must  be  received  by  the  Commission  by 
5:30  p.m.  on  September  27, 1993  and 


"15  U.S.C  78»(bMl2)  (1988). 
2S 17  CFR  200.3O-3(aMl2)  (1991). 


should  be  accompanied  by  proof  of 
service  on  Applicants  in  the  form  of  an 
affidavit  or,  for  lawyers,  by  certificate. 
Hearing  requests  should  state  the  nature 
of  the  interest,  the  reason  for  the  request 
and  the  issues  contested.  Persons  may 
request  notification  of  the  date  of  a 
hearing  by  writing  to  the  Secretary  of 
the  SEC. 

ADDRESSES:  Secretary,  Securities  and 
Exchange  Commission,  450  5th  Street 
NW.,  Washington.  DC  20549.  The 
Company  and  Carillon  Account,  1876 
Waycross  Road,  Qncinnati,  Ohio  45240. 
FOR  FURTHER  INFORMATION  CONTACT: 
Joyce  M.  Pickholz,  Attorney,  or  Michael 
V.  Wible,  Special  Counsel,  at  (202)  272- 
2060,  Office  of  Insurance  Products, 
Division  of  Investment  Management. 
SUPPLEMENTARY  INFORMATION:  The 
following  is  a  summary  of  the 
application;  the  complete  application  is 
available  for  a  fee  from  the  SEC's  Public 
Reference  Branch. 

Applicants'  Representations 

1.  The  Company  is  a  mutual 
insurance  company  that  was  organized 
in  1867  under  the  laws  of  Ohio.  The 
Company  is  primarily  engaged  in  the 
sale  of  life  and  disability  insurance  and 
annuities  and  is  currently  licensed  to 
operate  in  all  50  states  and  the  District 
of  Columbia. 

2.  Carillon  Account  is  a  separate 
account  of  the  Company  that  is 
registered  with  the  Commission  as  a 
unit  investment  trust  under  the  Act. 
Carillon  Account  has  been  divided  into 
six  subaccounts  (the  "Subaccounts")^ 
each  of  which  invests  in  a  diflerent 
Portfolio  of  either  Scudder  Fund  or 
Carillon  Fund. 

3.  Carillon  Fund  and  Scudder  Fund 
are  both  registered  under  the  Act  as 
open-end  management  investment 
companies.  Applicants  seek  an  order 
permitting  the  Subaccount  that 
currently  invests  in  shares  of  the  Money 
Market  Portfolio  of  Carillon  Fund  (the 
"Carillon  Portfolio")  to  invest  instead  in 
shares  of  the  Money  Market  Portfolio  of 
Scudder  Fund  (the  "Scudder 
Portfolio"). 

4.  The  Contracts  are  individual 
variable  annuity  contracts  that  are  sold 
subject  to  a  contingent  deferred  sales 
charge  that  declines  as  a  percentage  of 
the  amount  surrendered  from  7%  to  0% 
over  an  eight-year  period.  Contract 
Owners  may  allocate  their  premiums  in 
whole  or  in  part  to  one  or  more 
Subaccounts  and  to  the  Guaranteed 
Account  (a  general  account  funding 
option). 

5.  Transfers  of  at  least  $300  are 
permitted  among  the  Subaccounts  or 
between  Subaccounts  and  the 


Guaranteed  Account  as  frequently  as 
desired  prior  to  the  date  on  which 
annuity  payments  begin.  The  first  six 
transfers  in  a  Contract  year  are  free; 
additional  transfers  are  subject  to  a 
charge  (currently  $10). 

6.  Under  the  Contracts,  the  Company 
has  the  right,  subject  to  applicable  law, 
to  make  substitutions  for  the  shares  held 
by  any  of  the  Subaccounts  if,  in  the 
Company's  judgment,  investment  in  any 
Portfolio  would  become  inappropriate 
in  view  of  the  purposes  of  Carillon 
Account.  Any  such  substitution  is  not  to 
be  made  until  affected  Contract  Owners 
have  been  notified  and  any  necessary 
Commission  approval  of  the 
substitution  has  been  obtained.  In  the 
case  of  such  a  substitution,  affected 
Contract  Owners  have  the  right,  within 
30  days  after  notification,  to  surrender 
their  Contracts  without  the  imposition 
of  any  withdrawal  charge. 

7.  Both  the  Scudder  Portfolio  and  the 
Carillon  Portfolio  are  money  market 
funds  that  invest  in  a  variety  of  short- 
term,  high  quality  money  market 
instruments  and  maintain  dollar- 
weighted  average  portfolio  maturities  of 
90  days  or  less.  Each  Portfolio  attempts 
to  maintain  a  stable  net  asset  value  by 
valuing  its  portfolio  securities  at 
amortized  cost,  in  reliance  upon  Rule 
2a-7  under  the  Act.  The  Scudder 
Portfolio  attempts  to  maintain  a  stable 
net  asset  value  of  $1  per  share,  the 
Carillon  Portfolio  $10  per  share. 

8.  All  of  the  investment  securities 
held  by  each  Portfolio  as  of  December 
31, 1992  were  "first  tier  securities"  as 
defined  in  Rule  2a-7.  As  of  that  date, 
both  Portfolios  were  primarily  invested 
in  domestic  commercial  paper  (Scudder 
Portfolio  78.4%  and  Carillon  Portfolio 
65.6%)  and  United  States  Government 
obligations  (Scudder  Portfolio  13.3% 
and  Carillon  Portfolio  29.7%)  and  had 
comparable  dollar-weighted  average 
portfolio  maturities  (60  days  for  the 
Scudder  Portfolio  and  39  days  for  the 
Carillon  Portfolio). 

9.  The  Carillon  Portfolio  had  total  net 
assets  of  approximately  $18.9  million  as 
of  DecemW  31, 1992,  and 
approximately  $18.8  million  as  of 
December  31, 1991.  The  total  annual 
expenses  of  Carillon  Portfolio  for  1992 
were  0.67%  and  for  1991  were  0.69% 
per  annum  of  its  average  daily  net 
assets,  comprised  of  an  investment 
advisory  fee  of  0.35%  and  other 
expenses  of  0.32%  for  1992  and  0.34% 
for  1991.  The  Carillon  Portfolio's  ratio  of 
investment  income  to  its  average  daily 
net  assets  was  3.19%  in  1992  and  5.43% 
in  1991. 

10.  The  Scudder  Portfolio  had  total 
net  assets  of  approximately  $33.7 
million  as  of  December  31. 1992  and 
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approximately  S28  million  as  of 
I>ecember  31, 1991.  The  total  annual 
expenses  of  the  Scudder  Portfolio  ware 
0.64%  per  annum  of  its  average  daily 
net  assets  in  1992  and  0.67%  in  1991, 
comprised  of  an  investment  advisory  fee 
of  0.37%  and  other  expenses  of  0.27% 
in  1992  and  other  expanses  of  0.30%  in 
1991.  The  Scudder  Portfolio's  ratio  of 
investment  income  to  its  average  daily 
net  assets  was  3.26%  in  1992  and  5.67% 
in  1991. 

11.  The  Company  proposes  to  cause 
the  Subaccount  that  invests  in  shares  of 
the  Carillon  Portfolio  to  redeem  those 
shares  and.  with  the  proceeds  of  that 
redemption,  purchase  shares  of  the 
Scudder  Portfolio.  The  value  of  each 
Contract  Owner's  allocation  to  the 
Carillon  Portfolio  would  be  identical 
immediately  before  and  immediately 
after  that  substitution.  All 
administrative  or  other  costs  of  the 
substitution  will  be  borne  by  the 
Company.  There  would  be  no  tax 
consequences  to  Contract  Owners, 
Carillon  Account  or  the  Company 
because  of  the  substitution. 

12.  During  a  period  of  ^0  days  after 
the  date  of  the  mailing  to  affected 
Contract  Owners  of  the  notice  of 
substitution,  affected  Contract  Owners 
will  have  the  right  (1)  to  surrender  their 
Contracts  without  the  imposition  of  any 
withdrawal  charge  and  (2)  to  transfer 
Contract  values  from  the  Money  Market 
subaccount  to  another  Subaccount  or  to 
the  Guaranteed  Account  without  charge 
and  without  the  transfer  counting  as  one 
of  the  six  free  transfers  permitted  during 
the  Contract  Year. 

Applicants'  Legal  Analysis 

1.  Section  26(b)  of  the  Act  makes  it 
unlawful  for  any  depositor  or  trustee  of 
a  registered  unit  investment  trust 
holding  the  security  of  a  single  issuer  to 
substitute  another  security  for  such 
security  unless  the  Commission  shall 
have  approved  that  substitution  based 
upon  a  finding  that  it  is  consistent  with 
the  protection  of  investors  and  the 
purposes  fairly  intended  by  the  policy 
and  provisions  of  the  Act. 

2.  Section  26(b)  was  intended  to 
provide  for  Commission  scrutiny  of 
proposed  substitutions  which  could,  in 
effect,  force  shareholders  dissatisfied 
with  the  substituted  security  to  redeem 
their  shares,  thereby  possibly  incurring 
a  loss  of  the  sales  load  deducted  from 
initial  purchase  payments,  an  additional 
sales  load  upcm  reinvestment  of  the 
proceeds  of  redemption,  or  both. 

3.  Applicants  assert  that  the  Scudder 
Portfolio  ofiiers  greater  potential  for 
future  investment  performance  than  the 
Carillon  Portfolio.  For  the  past  two 
completed  fiscal  years,  the  Scudder 


Portfolio  has  earned  rure  income  per 
share  and  incurred  lo~«3r  expenses  per 
share  than  the  CarilloT  Portfolio.  The 
Scudder  Fund  Portfol  c  is  significantly 
larger  than  the  Carillo  n  Portfolio  and  the 
disparity  in  size  is  Uk  t  y  to  increase  in 
the  future,  in  part  bee  .  ise  the  Company 
has  determined  to  mo  '3  the  Carillon 
Portfolio  assets  not  rei  ;ted  to  the 
Contracts  (approximal ;  ly  $17.1  million 
as  of  December  31, 19-12)  to  the  Scudder 
Portfolio. 

4.  According  to  the   >.pplicants,  the 
Carillon  Portfolio  is  to  >  small  to  be 
operated  efficiently,  e"  en  with  the 
assets  not  related  to  th  3  Contracts. 
Without  those  assets,  t  le  Carillon 
Portfolio's  expenses  lii  ely  would 
increase  and  its  invest Tient  income 
decrease  on  a  per-shar  basis.  In  effect, 
the  proposed  substitut  on  permits  the 
Money  Market  Subacc  >unt  assets  to  be 
invested  in  a  Portfolio  ixpected  to  have 
over  $50  million  of  as;.  Jts  as  compared 
to  one  expected  to  ha\  (  less  than  $2 
million. 

5.  Although  the  suhi  itution  would 
permit  a  contract  Owr  i  r  who  prefers  a 
money  market  investmmt  objective  to 
maintain  his  or  her  allc  nation  of 
Contract  values  to  a  mcney  market 
portfolio,  the  Contract  Owner  could 
transfer  Contract  valuijf  to  another 
Subaccount  or  surrender  his  or  her 
Contract  without  cost. 

Applicants  represer  t  that  the  notice  of 
the  substitution  provided  to  Contract 
Owners  will  inform  tfeii  of  these 
transfer  rights  and  surre  nder  rights  that 
exist  for  30  days  follo'v  ng  the  mailing 
of  the  notice.  Accordingly,  Applicants 
submit  that  the  terms  3f  the  proposed 
substitution  are  consist*  nt  with  the 
purpose  underlying  s<c  ion  26(b)  of 
preventing  investors  txm  being  forced 
to  forfeit  a  sales  load  ( Ir  iady  paid  or 
perhaps  to  incur  addi:  ic  nal  lo^risjipon 
redemption  and  purcl.a:e  of  another 
investment  company  sei  urity. 

Conclusion 

For  the  reasons  and  uj  on  the  facts  set 
forth  above,  Applican  s  <  ssert  that  the 
order  requested  is  consistent  with  the 
protection  of  investors  and  the  purposes 
fairly  intended  by  the  pc  licy  and 
provisions  of  the  Act. 

For  the  Commission,  by  t]  e  Division  of 
Investment  Management,  ui  der  delegated 
authority. 

Margaret  H.  McFarland, 

Deputy  Secretary. 

IFR  Doc.  93-21691  Filed  9-  -93;  8:45  am) 
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[Retease  No.  34-32821;  File  Na  SR-PSE- 
•3-15] 

Self-Regulatory  Organizations;  Rling 
and  Immediate  Effectiveness  of 
Proposed  Rule  Change  by  the  Pacific 
Stock  Exchange,  Inc.  flelattng  to 
Amendments  to  Its  Equity  Transaction 
Charges 

August  30. 1993. 

Pursuant  to  section  19(b)(1)  of  the 
Securities  Exchange  Act  of  1934 
("Act").  15  U.S.C.  78s(b)(l).  noUce  is 
hereby  given  that  on  July  27, 1993,  as 
subsequently  amended  on  August  5. 
1993.1  August  10, 1993,2  and  August  17, 
1993,3  the  Pacific  Stock  Exchange,  Inc. 
("PSE"  or  "Exchange")  filed  with  the 
Securities  and  Exchange  Commission 
("Commission")  the  proposed  rule 
change  as  described  in  Items  I,  n  and  III 
below,  which  Items  have  been  prepared 
by  the  self-regulatory  organization.  The 
Commission  is  publishing  this  notice  to 
solicit  comments  on  the  proposed  rule 
change  from  interested  persons. 

L  Self-Regulatory  Organization's 
Statement  of  the  Terms  of  Substance  of 
the  Proposed  Rule  Change 

The  PSE  proposes  to  amend  its 
Schedule  of  Rates  for  Exchange 
Services.  The  Exchange  proposes  the 
following  amendments  to  its  Schedule 
of  Rates  for  Exchange  Services:  * 

I.  PSE  Equity  Transaction  Charges 
A.  Exchange  Transactions  per  Month 

Note:  Transaction  fees  for  trades  of  5.000 
shares  or  more  are  capped  at  $100  per 
transaction  side  |  SO  ,000  shares  f»eT  trade  side 
and  at  an  S80  price  per  share]  and  ore  subject 
to  a  minimum  fee  of  $15  per  side. 

II.  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for.  the  Proposed  Rule 
Change 

In  its  filing  with  the  Commission,  the 
self-regulatory  organization  included 
statements  concerning  the  purpose  of 
and  basis  for  the  proposed  rule  change 
and  discussed  any  comments  it  received 


>  See  lener  fronn  Michael  D.  Piersor.  Senior 
Attorney,  Market  Regulation,  PSE.  to  Diana  Luka- 
Hopson.  Btandi  Chief.  Commission,  dated  July  29. 
1993.  Amendment  No.  1  made  certain  clarifying 
amendments  to  the  proposal. 

2 See  letter  from  Michael  D.  Pienon,  Senior 
Attorney.  Market  Regulation,  PSE.  to  l»uis  A. 
Randazzo.  Attorney.  Commission,  dated  August  5. 
1993.  Amendment  Ho.  2  made  further  clarifying 
amendments  to  the  proposed  Schedule  of  Rates. 

3  See  letter  from  Michael  D.  Pierson,  Senior 
Attorney.  Market  Regulation,  PSE,  to  Louis  A. 
Randazzo.  Attorney.  Commission,  dated  August  9, 
1993.  Amendment  No.  3  clarified  certain  language 
in  the  Exchange's  statement  of  purpwse  of  the 
proposed  rule  change. 

4  With  TMpsct  to  the  following  schedule. 
italicizing  indicates  new  material  and  brackets 
indicate  material  to  be  deleted. 
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of  these  statements  may  be  examined  at 
the  places  specified  in  Item  IV  below. 
The  self-regulatory  organization  has 
prepared  summaries,  set  forth  in 
sections  A,  B.  and  C  below,  of  the  most 
significant  aspects  of  such  statements. 

A.  Self-Begulatory  Organization's 
Statement  of  the  Purpose  of.  and 
Statutory  Basis  for.  the  Proposed  Rule 
Change 

1.  Purpose 

The  Exchange  is  proposing  to  make 
certain  changes  to  its  Schedule  of  Rates 
for  Exchange  Services.  These  changes 
are  as  follows:  First,  the  Exchange  is 
proposing  to  establish  a  $100  cap  on  its 
transaction  charge  for  block  trades  [i.e., 
any  trade  of  5.000  shares  or  more). 
Accordingly,  the  total  maximum 
transaction  cost  per  block  trade  on  the 
PSE  would  be  $100  per  side  (plus  any 
applicable  clearing  fee).  Second,  for 
purposes  of  determining  a  member's 
cumulative  value  of  trades  per  month 
(on  which  the  member's  incremental 
charge  per  trade  is  based),  if  a  $100  cap 
applies  to  a  given  trade,  then  only  the 
portion  of  the  trade  value  covered  by  the 
$100  charge  *  will  be  credited  towards 
the  member's  cumulative  value  of  trades 
for  that  month.  Finally,  the  Exchange  is 
proposing  to  establish  a  minimum 
transaction  charge  of  Sl5  per  side  for 
block  trades  (i.e.,  any  trade  of  5,000 
shares  or  more). 

The  Exchange  believes  that  the 
proposed  changes  will  make  the  cost  of 
executing  larger  sized  trades  or  trades 
with  high  priced  stocks  more 
competitive  with  other  exchanges. 

2.  Statutory  Basis 

The  proposed  filing  is  consistent  with 
section  6(b)(4)  of  the  Act  in  that  it 
provides  for  the  equitable  allocation  of 
reasonable  charges  among  its  members 
and  persons  using  its  facilities. 

B.  Self-Regulatory  Organization's 
Statement  on  Burden  on  Competition 

The  Exchange  does  not  believe  that 
the  proposed  rule  change  will  impose 
any  burden  on  competition  that  is  not 
necessary  or  appropriate  in  furtherance 
of  the  purposes  of  the  Act. 

C.  Self-Regulatory  Organization 's 
Statement  on  Comments  on  the 
Proposed  Rule  Change  Received  From 
Members,  Participants  or  Others 

Written  comments  on  the  proposed 
rule  change  were  neither  solicited  nor 
received. 


III.  Date  of  Effectiveness  of  the 
Proposed  Rule  Change  and  Timing  for 
Commission  Action 

The  foregoing  rule  change  establishes 
or  changes  a  due,  fee  or  other  charge 
imposed  by  the  Exchange  and  therefore 
has  become  effective  pursuant  to  section 
19(b)(3)(A)  of  the  Act  and  subparagraph 
(e)  of  Rule  19b-4  thereunder.  At  any 
time  within  60  days  of  the  filing  of  such 
proposed  rule  change,  the  Commission 
may  summarily  abrogate  such  rule 
change  if  it  appears  to  the  Commission 
that  such  action  is  necessary  or 
appropriate  in  the  public  interest,  for 
the  protection  of  investors,  or  otherwise 
in  furtherance  of  the  purposes  of  the 
Act. 

IV.  Solicitation  of  Comments 

Interested  persons  are  invited  to 
submit  written  data,  views  and 
arguments  concerning  the  foregoing. 
Persons  making  written  submissions 
should  file  six  copies  thereof  with  the 
Secretary,  Securities  and  Exchange 
Commission,  450  Fifth  Street.  NW.. 
Washington.  DC  20549.  Copies  of  the 
submission,  all  subsequent 
amendments,  all  written  statements 
with  respect  to  the  proposed  rule 
change  that  are  filed  with  the 
Commission,  and  all  written 
communications  relating  to  the 
proposed  rule  change  between  the 
Commission  and  any  person,  other  than 
those  that  may  be  withheld  from  the 
public  in  accordance  with  the 
provisions  of  5  U.S.C  552.  will  be 
available  for  inspection  and  copying  at 
the  Commission's  Public  Reference 
Section.  450  Fifth  Street.  NW.. 
Washington.  DC  20549.  Copies  of  such 
filing  will  also  be  available  for 
inspection  and  copying  at  the  principal 
office  of  the  PSE.  All  submissions 
should  refer  to  File  No.  SR-PSE-93-15 
and  should  be  submitted  by  September 
28, 1993. 

For  the  Commission,  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority. 

Margaret  H.  McFarland, 
Deputy  Secretary. 

|FR  Doc.  93-21613  Filed  *-3-93;  8:45  ami 
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>The  portion  covered  by  the  SlOO  charge  is 
calcuUled  by  multiplying  the  applicable  trade  valu« 
charge  by  the  trade  value  of  the  transaction. 


DEPARTMENT  OF  STATE 
[Public  Notice  No.  1860] 

Secretary  of  State's  Advisory 
Committee  on  Private  Intematiortal 
Law;  Request  for  Public  Comment  on 
a  Proposed  Organization  of  American 
States  (O.A.S.)  Convention  on  the  Law 
Applicable  to  International  Contractual 
Arrangements 

The  Office  of  the  Legal  Adviser  of  the 
Department  of  State  provides  for 
participation  by  the  United  States  in  the 
work  of  international  organizations 
which  promote  harmonization  of  private 
law  at  the  international  level.  We  are 
soliciting  public  comments  on  the 
above-referenced  draft  convention, 
which  will  be  considered  for  adoption 
at  the  O.A.S.-sponsored  Fifth  Inter- 
American  Specialized  Conference  on 
Private  International  Law  (CIDIP-V)  to 
be  held  in  March  1994. 

The  O.A.S.  through  its  Specialized 
Conferences  on  Private  International 
Law  prepares  conventions  (multilateral 
treaties)  on  various  law  unification 
topics.  The  United  States  presently  is  a 
party  to  two  such  conventions,  the  Inter- 
American  Convention  on  Letters 
Rogatory  (service  of  process)  and  its 
Protocol,  and  the  Inter-American 
Convention  on  International 
Commercial  Arbitration.  The  O.A.S. 
efforts  in  this  field  may  be  increasingly 
important  as  the  advantages  of  private 
law  harmonization  in  commercial  and 
other  areas  of  law  in  the  Americas 
become  more  apparent  in  relation  to 
economic  and  trade  relationships  and 
other  hemispheric  initiatives. 
The  above-referenced  draft 
convention  will  be  reviewed  at  an 
O.A.S.  Preparatory  meeting  in 
November  in  Tucson,  Arizona,  hosted 
by  the  O.A.S.  and  the  National  Law 
Center  for  Inter-American  Free  Trade 
(CIFT).  It  will  then  be  the  subject  of 
final  intergovernmental  negotiations  in 
March  1994  at  CIDIP-V,  hosted  by  the 
Government  of  Mexico.  If  approved  by 
CIDIP-V,  it  will  be  up  to  individual 
countries  whether  to  consider 
ratification. 

Differences  in  national  confiicts  of 
law  standards  and  uncertainty  as  to 
their  results  may  complicate 
transactions,  impede  trade,  and  is  often 
a  point  of  litigation.  An  "applicable 
law"  convention  can  provide  more 
certainty  in  international  transactions 
by  setting  out  rules  for  the  treatment  of 
choice  of  law  agreements  and  for 
determining  the  applicable  law  when  in 
dispute.  Such  an  effort  requires  taking 
into  account  different  national  practices 
in  arriving  at  mutually  acceptable 
solutions  to  reducing  barriers. 


I 
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We  recommend  that  those  reviewing 
the  draft  convention,  focus  on  whether 
such  a  convention,  however  modified, 
can  reduce  disputes  as  to  applicable  law 
and  make  more  predictable  the 
transborder  contacts  involved.  This  does 
not  require  resolution  of  all  outstanding 
issues,  but  rather  a  consensus  on 
enough  issues  and  types  of  contracts  to 
be  covered  to  materially  increase 
predictability  at  the  international  level. 
The  test  should  be  whether,  on  balance, 
the  transborder  contracts  covered  are 
sufficiently  facilitated  with  the 
convention. 

The  draft  O.A.S.  convention  covers 
scope  of  application,  existence  and 
validity  of  contracts,  types  of  contracts 
excluded,  rules  to  determine  applicable 
law.  There  are  additional  articles  on 
reservations,  a  general  rule  of 
interpretation  to  promote  harmonization 
of  decisions,  and  other  matters. 

Copies  of  the  draft  convention  may  be 
obtained  from  the  Legal  Advisers  Of^ce. 
together  with  an  explanatory  report  and 
a  side-by-side  copy  of  two  other 
Conventions  on  applicable  law  which 
have  already  been — the  1980  European 
Economic  Community's  "Rome" 
Convention  on  the  Law  Applicable  to 
Contractual  Obligations  and  the  1986 
Hague  Convention  on  the  Law 
Applicable  to  Contracts  for  the 
International  Sale  of  Goods  (the  texts  of 
the  latter  two  Conventions  have  been 
rearranged  to  parallel  the  O.A.S.  draft). 

In  considering  the  proposed  O.A.S. 
convention,  it  should  betaken  into 
account  that  the  process  of  balancing 
national  legal  traditions  will  be  different 
when  it  involves  contract  and  conflicts 
law  traditions  of  the  Americas,  as 
compared  to  the  Hague  Convention 
which  is  limited  to  one  type  of 
contract — sales  of  goods,  or  the  Rome 
Convention  which  is  limited  to  EC 
Member  States  and  which  assumes 
other  common  EC  legal  p>ositions. 

An  additional  matter  on  which 
recommendations  are  sought  is  what 
other  international  private  law 
unification  topics  might  be  proposed  by 
the  United  States  for  future  work  by  the 
O.A.S.  during  the  four  year  period  after 
conclusion  of  CIDIP-V  in  March  1994. 

Copies  of  the  draft  convention  and 
other  relevant  information  may  be 
requested  from  the  Legal  Adviser's 
Office  by  contacting  Miss  Gonzales  by 
fax  at  (202)  653-9854  or  in  writing  at 
the  Office  of  the  Legal  Adviser  (L/PIL), 
suite  501.  2100  "K"  Street,  NW., 
Washington,  DC  20037.  Written 
comments,  evaluations  of  the  treaty,  and 
recommendations  should  be  submitted 
to  the  above  address  by  October  22, 
1993.  We  will  circulate  the  results  of  the 
preparatory  meeting  to  persons 


indicating  an  interest  tiere  n.  Further 
comments  can  be  madt  bef  jre  final  U.S. 
positions  are  formulated  fo-  the  March 
O.A.S.  conference.  For  add  tional 
information  about  the  proposed 
convention  or  the  O.A.S.  process, 
contact  Harold  S.  Bumian  et  the  above 
address  or  call  (202)  653-9)  52. 

Dated:  September  1. 1993. 
Peter  H.  Pfund, 

Assistant  Legal  Adviser  for  Privite 
International  Law,  Vice-Ciair,  Secretary  of 
State's  Advisory  Committee  on  Private 
International  Law. 

|FR  Doc.  93-21604  Filed  '.J-3-5  3;  8:45  am| 
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[Public  Notice  No.  1861] 

Secretary  of  State's  A  Jvis<  ry 
Committee  on  Private  Inter  lational 
Law;  Study  Group  on  nter<:ountry 
Adoption;  Meeting 

The  fourth  meeting  c  f  the  Study 
Group  on  Intercountry  Adoption  of  the 
Secretary  of  State's  Ad /isor-  Committee 
on  Private  International  Lav  will  take 
place  on  Monday.  Octcber  4. 1993  from 
9:30  a.m.  to  approximately  '  :30  p.m.  in 
the  Ley  Henderson  Conferer  ce  Room  of 
the  Department  of  State  in  V'ashington, 
DC. 

The  meeting  will  ha\  e  two  parts.  It 
will  begin  with  a  short  initiel  discussion 
to  clarify  the  structure  and  requirements 
of  the  1993  Hague  Conventirn  on 
Protection  of  Children  and  Co-operation 
in  Respect  of  Intercountry  A  Joption,  the 
final  text  of  which  was  appnved  at  the 
conclusion  of  the  17th  sessic  n  of  the 
Hague  Conference  on  Privatt 
International  (intergovemmc  ntal 
diplomatic  conference)  in  Miy  1993. 
This  will  be  followed  by  the  main 
subject  of  the  meeting:  Vario  is  issues 
that  need  to  be  address  }d,  ar  d  on  which 
guidance  of  the  U.S.  adoptio  i 
community  and  the  ger  eral  { ublic  is 
being  sought,  in  connei  tion  with  the 
future  preparation  of  federal 
implementing  legislaticn  for  he 
Convention.  The  purpose  of  the  federal 
legislation  will  be  to  ensure  t  le  full  and 
uniform  implementation  thrcughout  the 
United  States  of  the  Intercom  try 
Adoption  Convention. 

Copies  of  the  final  Convent  on  text 
and  a  briefing  paper  have  aire  ady  been 
mailed  by  the  Department  to  ;>ersons 
and  organizations  who  have 
participated  in  previous  Stud; '  Group 
meetings  or  who  have  ctherw  se 
expressed  interest  in  tha  Con\  ention. 
Persons  wishing  to  participate  at  the 
meeting  or  wishing  to  comment  in 
writing  on  the  Convention  wh  i  do  not 
have  these  documents  may  ret  uest 


copies  of  the  Convention,  briefing 
paper,  and  a  preliminary  list  of  issues 
related  to  the  implementing  legislation 
by  contacting  Miss  Gonzales  by  fax  at 
(202)  653-9854  or  by  writing  to  the 
Office  of  the  Legal  Adviser  (L/PIL),  2100 
K  Street,  NW.,  suite  501,  Washington, 
DC  20037-7180. 

Members  of  the  general  public  may 
attend  up  to  the  capacity  of  the  meeting 
room  and  participate  in  the  discussions 
subject  to  the  direction  of  the  Chair. 
Please  note  that  participants  are  to  use 
only  the  conference  entrance  to  the 
Department  of  State  on  23rd  Street 
between  C  and  D  Streets  NW.,  to  gain 
access  to  the  meeting  room.  As  access  to 
the  building  is  controlled.  Miss 
Gonzales,  in  the  Office  indicated  above 
(telephone:  (202)  653-9853)  must  be 
notified  not  later  than  Wednesday, 
September  29  by  phone,  fax  or  letter  of 
the  name,  affiliatfon,  address,  phone 
number,  date  of  birth  and  social  security 
number  of  all  persons  wishing  to  attend. 
Persons  and  organizations  unable  to 
attend  the  meeting  are  welcome  to 
submit  comments  or  proposals  to  the 
address  indicated  above. 
Peter  H.  Pfund, 

Assistant  Legal  Adviser  for  Private 
International  Law.  Vice-Chair.  Secretary  of 
State's  Advisory  Committee  on  Private 
International  Law. 
IFR  Doc.  93-21603  Filed  9-3-93;  8:45  am] 
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DEPARTMErfT  OF  TRANSPORTATION 

Federal  Aviation  Administration 

Noise  Exposure  Map  Notice;  Savannah 
International  Airport,  Savannah,  GA 

AGENCY:  Federal  Aviation 
Administration,  DOT. 
ACTION:  Notice. 

summary:  The  Federal  Aviation 
Administration  (FAA)  announces  its 
determination  that  the  noise  exposure 
maps  submitted  by  Savannah  Airport 
Commission  for  Savannah  International 
Airport  under  the  provisions  of  title  I  of 
the  Aviation  Safety  and  Noise 
Abatement  Act  of  1979  (Pub.  L.  96-193) 
and  14  CFR  part  150  are  in  compliance 
with  applicable  requirements. 
EFFECTIVE  DATE:  The  effective  date  of  the 
FAA's  determination  on  the  noise 
exposure  maps  is  August  23, 1993. 
FOR  FURTHER  INFORMATION  CONTACT: 
Catherine  M.  Nelmes,  FAA/ Atlanta 
Airports  District  Office,  suite  101, 1680 
Phoenix  Parkway,  College  Park,  Georgia 
30349 (404)  994-5306. 
SUPPLEMENTARY  INFORMATION:  This 
notice  announces  that  the  FAA  finds 
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that  the  noise  exposure  maps  submitted 
for  Savannah  Litemational  Airport  are 
in  compliance  with  applicable 
requirements  of  part  1 50,  effective 
August  23, 1993. 

Under  section  103  of  the  Aviation 
Safety  and  Noise  Abatement  Act  of  1979 
(hereinafter  referred  to  as  "the  Act"),  an 
airport  operator  may  submit  to  the  FAA 
noise  exposure  maps  which  meet 
applicable  regulations  and  which  depict 
noncompatible  land  uses  as  of  the  date 
of  submission  of  such  maps,  a 
description  of  projected  aircraft 
operations,  and  the  ways  in  which  such 
operations  will  affect  such  maps.  The 
Act  requires  such  maps  to  be  developed 
in  consultation  with  interested  and 
affected  parties  in  the  local  community, 
government  agencies,  and  persons  using 
the  airport. 

An  airport  operator  who  has 
submitted  noise  exposure  maps  that  are 
found  by  FAA  to  be  in  compliance  vrith 
the  requirenients  of  Federal  Aviation 
Regulations  (FAR)  part  150, 
promulgated  pursuant  to  Title  I  of  the 
Act,  may  submit  a  noise  compatibility 
program  for  FAA  approval  which  sets 
forth  the  measures  the  of)erator  has 
taken  or  proposes  for  the  reduction  of 
existing  noncompatible  uses  and  for  the 
prevention  of  the  introduction  of 
additional  noncompatible  uses. 

The  FAA  has  completed  its  review  of 
the  noise  exposure  maps  and  related 
descriptions  submitted  by  Savannah 
Airport  Commission.  The  specific  maps 
under  consideration  are  exhibit  8-1 , 
"1992  Noise  Exposure  Map,"  and 
exhibit  S-2,  "1997  Noise  Exposure 
Map"  in  the  submission.  The  FAA  has 
determined  that  these  maps  for 
Savannah  International  Airport  are  in 
compliance  with  applicable 
requirements.  This  determination  is 
effective  on  August  23, 1993.  FAA's 
determination  on  an  airport  operator's 
noise  exposure  maps  is  limited  to  a 
finding' that  the  maps  were  developed  in 
accordance  with  the  procedures 
contained  in  appendix  A  of  FAR  part 
150.  Such  determination  does  not 
constitute  approval  of  the  applicant's 
data,  information  or  plans,  or  a 
commitment  to  approve  a  noise 
compatibility  program  or  to  fund  the 
implementation  of  that  program. 

If  questions  arise  concerning  the 
precise  relationship  of  specific 
properties  to  noise  exposure  contours 
depicted  on  a  noise  exposure  map 
submitted  under  section  103  of  the  Act, 
it  should  be  noted  that  the  FAA  is  not 
involved  in  any  way  in  determining  the 
relative  locations  of  s{>ecific  properties 
with  regard  to  the  depicted  noise 
contours  or  in  interpreting  the  noise 
exposure  maps  to  resolve  questions 


concerning,  for  example,  which 
properties  should  be  covered  by  the 
provisions  of  section  107  of  the  Act. 
These  functions  are  inseparable  from 
the  ultimate  land  use  control  and 
planning  responsibilities  of  local 
government.  These  local  responsibilities 
are  not  changed  in  any  way  under  part 
150  or  through  FAA's  review  of  noise 
exposure  maps.  Therefore,  the 
responsibility  for  the  detailed 
overlaying  of  noise  exposure  contours 
onto  the  map  depicting  properties  on 
the  surface  rests  exclusively  with  the 
airport  operator  which  submitted  those 
maps,  or  with  those  public  agencies  and 
planning  agencies  with  which 
consultation  is  required  under  section 
103  of  the  Act.  The  FAA  has  relied  on 
the  certification  by  the  airport  operator, 
under  §  150.21  of  FAR  part  150,  that  the 
statut(Hlly  required  consultation  has 
been  accomplished. 

Copies  of  the  noise  exposure  maps 
and  of  the  FAA's  evaluation  of  the  maps 
are  available  far  examination  at  the 
following  locations: 

Federal  Aviation  Administration,  suite 
101, 1660  Phoenix  Parkway.  College 
Park,  Georgia  30349 

Mr.  Patrick  S.  Graham,  Executive 
Director,  Savannah  International 
Airport.  Savannah,  Georgia  31402 

Questions  may  be  directed  to  the 
individual  named  above  under  the 
heading  FOft  FURTHER  MFORMA'nON 
CONTACT. 

Issued  ia  Atlanta.  Georgia,  August  23, 
1993. 

Samuel  F.  Austin, 

Manager.  Atlanta  Airports  District  Office. 
|FR  Doc  93-21680  Filed  »-a-93: 8:45  ami 
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Aviation  Rule«naking  Advisoiy 
Contmittee;  Part  103  (Ultralight 
Vehicles)  Working  Group 

AGENCY:  Federal  Aviation 
Administration  (FAA),  DOT. 

ACTION:  Notice  of  establishment  of  Part 
103  (Ultralight  Vehicles)  Working 
Group. 

SUMMARY:  Notice  is  given  of  the 
establishment  of  the  Part  103  (Ultralight 
Vehicles)  Working  Group  of  the 
Aviation  Rulemaking  Advisory 
Committee  (ARAC).  This  notice  informs 
the  public  of  the  activities  of  the  ARAC 
on  general  aviation  operations  issues. 

FOR  FURTHER  INFORMATION  CONTACT:  Mr. 
Ron  Myres,  Assistant  Executive  Director 
for  General  Aviation  Operations  Issues, 
Flight  Standards  Service  (AFS-850),  800 
Independence  Avenue,  SW., 


Washington.  DC  20591.  Telephone: 
(202)  267^150;  FAX:  (202)  287-5230. 
SUPPt^MENTARY  INFORMATION:  The 
Federal  Aviation  Administration  (FAA) 
has  established  an  Aviation  Rulemaking 
Advisory  Committee  (ARAC)  (56  FR 
2190,  January  22, 1991;  and  58  FR  9230, 
February  19. 1993).  One  area  the  ARAC 
deals  with  is  general  aviation  operations 
issues.  These  issues  involve  the 
operation  of  general  aviation  aircraft 
and  certification  of  airmen.  The  Part  103 
(Ultralight  Vehicles)  Working  Group  is 
being  formed  to  review  part  103  of  the 
Federal  Aviation  Regulations  (FAR), 
The  Part  103  (Ultralight  Vehicles) 
Working  Group  will  forward 
recommendations  to  the  ARAC,  which 
will  determine  whether  to  forward  them 
to  the  FAA. 

Specifically,  the  Working  Group's  task 
is  the  following:  The  Part  103  (Uhratight 
Vehicles)  Working  Group  is  charged 
with  reviewing  part  103  of  the  FAR  and 
making  a  recommendation  to  the  ARAC 
concerning  whether  new  or  revised 
standards  are  appropriate.  In  reviewing 
part  103,  the  working  group  dnHild 
consider 

(a)  United  States  Ultralight 
Association's  petition  to  amend  part  103 
(Docket  No.  25591)  and  all  cmnroents 
submitted  regarding  the  petition;  ainl 

(b)  Adding  definitions  and  operating 
rules  to  apply  to  rotorcraft. 

If  the  ARAC  determines  that  a  Notice 
of  Proposed  Rulemaking  or  Advisory 
Grcular  would  be  appropriate,  those 
documents  are  to  be  submitted  in  the 
format  prescribed  by  the  FAA. 

Reports 

A.  The  Working  Group  should 
recommend  time  line(s)  for  completion 
of  the  task,  including  the  rationale,  for 
consideration  at  the  meeting  of  the 
ARAC  to  consider  general  aviation 
operations  issues  held  following 
publication  of  this  notice. 

B.  The  Working  Group  will  give  a 
status  report  on  the  task  at  each  meeting 
of  the  ARAC  held  to  consider  general 
aviation  operations  issues. 

The  Part  103  (Ultralight  Vehicles) 
Working  Group  will  be  comprised  of 
experts  from  those  organizations  having 
an  interest  in  the  task^  assigned.  A 
Working  Group  member  need  not 
necessarily  be  a  representative  of  one  of 
the  member  organizations  of  the  ARAC. 
An  individual  who  has  expertise  in  the 
subject  matter  and  wishes  to  become  a 
member  of  the  Working  Group  should 
write  the  person  listed  under  the 
caption  FOR  FURTHER  INFORMATION 
CONTACT  expressing  that  desire, 
describing  his  or  her  interest  in  the  task, 
and  the  expertise  he  or  she  %vould  bring 
to  the  Working  Group.  The  request  will 
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be  reviewed  with  the  ARAC  Assistant 
Chair  for  General  Aviation  Operations 
Issues  and  the  Chair  of  the  Part  103 
(Ultrahght  Vehicles)  Working  Group, 
and  the  individual  will  be  advised 
whether  or  not  the  request  can  be 
accommodated. 

The  Secretary  of  Transportation  has 
determined  that  the  formation  and  use 
of  the  ARAC  are  necessary  in  the  public 
interest  in  connection  with  the 
performance  of  duties  of  the  FAA  by 
law.  Meetings  of  the  ARAC  to  consider 
general  aviation  operations  issues  will 
be  open  to  the  public  except  as 
authorized  by  section  10(d)  of  the 
Federal  Advisory  Committee  Act. 
Meetings  of  the  Part  103  (Ultralight 
Vehicles)  Working  Group  will  not  be 
open  to  the  public  except  to  the  extent 
that  individuals  with  an  interest  and 
expertise  are  selected  to  participate.  No 
public  announcement  of  Working  Group 
meetings  will  be  made. 

Issued  in  Washington,  DC,  on  Augiist  30, 
1993. 

RtmMyres, 

Assistant  Executive  Director  for  General 
Aviation  Operations  Issues,  Aviation 
Rulemaking  Advisory  Committee. 
|FR  Doc  93-21681  Filed  9-3-93;  8:45  ami 
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Intent  To  Rule  on  Application  To  Use 
the  Revenue  From  a  Passenger  Facility 
Charge  (PFC)  at  Chahottesville- 
Alt}ennar1e  Airport,  Charlottesville,  VA 

AGENCY:  Federal  Aviation 
Administration  (FAA),  DOT. 
ACTION:  Notice  of  intent  to  rule  on 
application. 

SUMMARY:  The  FAA  proposes  to  rule  and 
invites  public  comment  on  the 
application  to  use  the  revenue  from  a 
PFC  at  Charlottesville-Albermarle 
Airport  under  the  provisions  of  the 
Aviation  Safety  and  Capacity  Expansion 
Act  of  1990  (title  IX  of  the  Omnibus 
Budget  Reconciliation  Act  of  1990) 
(Public  Law  101-508)  and  part  158  of 
the  Federal  Aviation  Regulations  (14 
CFR  part  158). 

DATES:  Comments  must  be  received  on 
or  before  October  7, 1993. 
ADDRESSES:  Comments  on  this 
application  may  be  mailed  or  delivered 
in  triplicate  to  the  FAA  at  the  following 
address:  Washington  Airports  District 
Office,  101  West  Broad  Street,  suite  300. 
Falls  Church.  Virginia  22046. 
In  addition,  one  copy  of  any 
comments  submitted  to  the  FAA  must 
be  mailed  or  delivered  to  Mr.  Bryan  O. 
Elliot,  Director  of  Aviation  of  the 
Charlottesville-Albermarle  Airport 
Authority,  at  the  following  address:  201 


Bowen  Loop,  Charlottesville,  Vii^inia 
22901. 

Air  carriers  and  foreign  air  earners 
may  submit  copies  of  written  coinments 
previously  provided  to  the 
Charlottesville-Albermarle  Airp(  rt 
Authority  under  §  158.23  of  part  158. 

FOR  FURTHER  INFORMATICS  CONTA'TT: 
Robert  Mendez,  Manager,  Washi  igton 
Airports  District  Office.  101  Wes  Broad 
Street,  suite  300.  Falls  Church.  V  irginia 
22046.  The  application  nay  be  reviewed 
in  person  at  the  same  lo::ation. 

SUPPLEMENTARY  INFORMATION:  Th3  FAA 
proposes  to  rule  and  in\  ites  public 
comment  on  the  appliution  use  'iie 
revenue  from  a  PFC  at  Charlottesville- 
Albermarle  Airport  under  the  provisions 
of  the  Aviation  Safety  and  Capacity 
Expansion  Act  of  1990  (title  IX  o"the 
Omnibus  Budget  Recon  filiation  \ct  of 
1990)  (Pub.  L.  101-508)  and  part  158  of 
the  Federal  Aviation  Regulations  (14 
CFR  part  158). 

On  July  16. 1993.  the  FAA  deti  rmined 
that  the  appUcation  to  v  se  the  re'  enue 
from  a  PFC  submitted  by 
Charlottesville-Albermcrle  Airpcil 
Authority  was  substantially  complete 
within  the  requirements  of  §  158.25  of 
part  158.  The  FAA  will  approve  or 
disapprove  the  application,  in  whole  or 
in  part,  on  later  than  October  20, 1993. 

The  following  is  a  briaf  overview  of 
the  application. 

Level  of  the  proposed  P^C:  $2.00 

Proposed  charge  effecti  /e  date: 
September  1, 1992 

Proposed  charge  expiration  date: 

November  1, 1993 
Total  estimated  PFC re\enue:  $25  5.559 
Brief  description  of  proposed  pro  'ect(s): 
— Purchase  22  ft.  Snow  Displacenent 

Equipment 

— Construction  Snow  Equipment 
Storage  Building 

Class  or  classes  of  air  carriers  wh'ch  the 
public  agency  has  requested  net  be 
required  to  collect  PFCs:  Air  Tt  xi/ 
commercial  operators  filing  FA  A 
Form  1800-31  and  foreign  air  carriers. 

Any  person  may  inspect  the 
application  in  person  al  the  FAA  office 
listed  above  under  FOR  niRTHER 
INFORMATION  CONTACT  aJid  at  the  I  AA 
regional  Airports  office  located  al : 
Fitzgerald  Federal  Building.  John  F. 
Kennedy  International  .\irport,  Jamaica, 
New  York  11430. 

In  addition,  any  person  may,  u  ion 
request,  inspect  the  app  lication,  i  otice 
and  other  docniments  germane  to  iie 
application  in  person  a  Charlottesville- 
Albermarle  Airport  Authority. 


Issued  in  lamaica.  New  York,  on  August 
20,  1993. 

Louis  P.  DeRose. 

Manager,  Airports  Division.  Eastern  Region. 
[FR  Doc.  93-21678  Filed  9-3-93;  8:45  am] 

BILLING  COM  4t10-1»-M 


Intent  To  Rule  on  Application  To 
Impose  and  Use  a  Passenger  Facility 
Charge  (PFC)  at  North  Bend  Municipal 
Airport,  North  Bend,  OR 

AGENCY:  Federal  Aviation 
Administration  (FAA),  DOT. 
ACTION:  Notice  of  intent  to  rule  on 
application. 

SUMMARY:  The  FAA  proposes  to  rule  and 
invites  public  comment  on  the 
application  to  impose  and  use  the 
revenue  from  a  PFC  at  North  Bend 
Municipal  Airport  under  the  provisions 
of  the  Aviation  Safety  and  Capacity 
Expansion  Act  of  1990  (title  IX  of  the 
Omnibus  Budget  Reconciliation  Act  of 
1990)  (Pub.  L.  101-508)  and  part  158  of 
the  Federal  Aviation  Regulations  (14 
CFR  part  158). 

DATES:  Comments  must  be  received  on 
or  before  October  7. 1993. 
ADDRESSES:  Comments  on  this 
application  may  be  mailed  or  delivered 
in  triplicate  to  the  FAA  at  the  following 
address:  J.  Wade  Bryant,  Manager, 
Seattle  Airports  District  Office,  SEA- 
ADO.  Federal  Aviation  Administration, 
1601  Lind  Avenue  SW.,  suite  250. 
Renton,  WA  98055-4056. 

In  addition,  one  copy  of  any 
comments  submitted  to  the  FAA  must 
be  mailed  or  delivered  to  Mr.  Ron 
Stillmaker,  Airport  Manager,  at  the 
following  address:  P.O.  Box  "B",  North 
Bend,  Oregon  97459. 

Air  carriers  and  foreign  air  carriers 
may  submit  copies  of  written  comments 
previously  provided  to  North  Bend 
Municipal  Airport,  under  §  158.23  of 
part  158. 

FOR  FURTHER  INFORMATION  (JONTACT: 
Ms.  Suzanne  Lee-Pang.  (206)  227-2654; 
Seattle  Airports  District  Office,  SEA- 
ADO;  Federal  Aviation  Administration; 
1601  Lind  Avenue  SW..  suite  250. 
Renton.  Washington  98055-4656.  The 
application  may  be  reviewed  in  person 
at  this  same  location. 
SUPPLEMENTARY  INFORMATION:  The  FAA 
proposes  to  rule  and  invites  public 
comment  on  the  application  to  impose 
and  use  the  revenue  from  a  PFC  at  North 
Bend  Municipal  Airport,  under  the 
provisions  of  the  Aviation  Safety  and 
Capacity  Expansion  Act  of  1990  (title  IX 
of  the  Chnnibus  Budget  Reconciliation 
Act  of  1990)  (Pub.  L  101-508)  and  part 
158  of  the  Federal  Aviation  Regulations 
(14  CFR  part  158). 
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On  August  30.  1993.  the  FAA 
determined  that  the  application  to 
impose  and  use  a  PFC  submitttid  by  the 
City  of  North  Bend  was  substantially 
complete  within  the  requirements  of 
§  158  25  of  part  158.  The  FAA  will 
approve  or  disapprove  the  application, 
in  whole  or  in  part,  no  later  than 
November  26.  1993. 

The  following  is  a  brief  overview  of 
the  application. 

LpwI  of  the  proposed  PFC:  $3.00 
Proposed  charge  effective  date: 

November  1.1993 
Proposed  charge  expiration  dote: 

October  31. 1997 
Total  estimated  PFC  revenue: 

$182,044.00 
Brief  description  of  proposed  projects 
(Impose  and  Use):  South  apron, 
taxiway  lighting,  guidance  signs  and 
PAP!  construction;  Master  Plan 
update;  installation  of  directional 
signs;  obstruction  removal.  Aircraft 
Rescue  and  Fire  Fighting  (ARFF) 
tnuJi  (Impose  Only). 
Class  or  classes  of  air  carriers  which  the 
public  agency  has  requested  not  be 
required  to  collect  PFCs:  Non- 
Scheduled  Air  taxi/coramerrjal 
operators. 

Any  person  may  inspect  the 
application  in  person  at  the  FAA  offit* 
listed  above  under  FOR  FURTHER 
INFORMATION  CONTACT  and  at  the  FAA 
regional  Airports  office  located  at: 
Federal  Aviation  Administration. 
Northwest  Mountain  Region,  Airports 
Division,  ANM-600. 1601  Land  Avenue 
.  SW.,  suite  540,  Renton.  WA  98055- 
4056. 

In  addition,  any  person  may,  upon 
request,  inspect  the  application,  notice 
and  other  documents  germane  to  the 
application  in  person  at  tiie  North  Bend 
Municipal  Airport. 

Issued  in  Pcaton,  Washington,  on  August 
30.  V>4J. 
David  A.  Yield, 

Manager,  Planning,  Prr^ramrning,  and 
Capacity  BrarKh.  Northwest  S4ountain 
Reigion. 
IFR  Doc  93-21679  Filed  9-3-93:  8:45  am) 
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intent  To  Rule  on  Application  To  Use 
the  Revenue  From  a  Passanger  Facility 
Charge  (PFC)  at  Port  Columtxis 
Interrtational  artd  Botton  Field  Airports, 
ColumtHis,  OH 

AGENCY:  Federal  Aviation 
Administration  (FAA).  DOT. 
ACTION:  Notice  of  intent  to  rule  on 
application. 

SUMMARY:  The  FAA  proposes  to  rule  and 
invites  public  comment  oa  the 


application  to  use  the  revenue  from  a 
PFC  at  Port  Columbus  International  and 
Bolton  Field  Airports  under  the 
provisions  of  the  Aviation  Safety  and 
Capacity  Expansion  Act  of  1990  (title  IX 
of  the  Omnibus  Budget  Reconciliation 
Act  of  1990)  (Pub.  L.  101-508)  and  part 
158  of  the  Federal  Aviation  Regulations 
(14  CFR  part  158). 

DATES.  Comments  must  be  received  on 
or  before  October  7. 1993. 
ADDRESSES:  Comments  on  this 
application  may  Iw  mailed  or  delivered 
in  triplicate  to  the  FAA  at  the  following 
address:  Federal  Aviation 
Administration.  Detroit  Airports  District 
Office,  Willow  Run  Airport.  East.  8820 
Beck  Road.  Belleville,  Michigan  48111. 

In  addition,  one  copy  of  any 
comments  submitted  to  the  FAA  must 
be  mailed  or  delivered  to  Mr.  Larry 
Hedrick,  Executive  Director  of  the 
Columbus  Municipal  Airport  Authority 
at  the  following  address:  Port  Columbus 
International  Airport,  4600  International 
Gateway,  Columbus,  Ohio  43219. 

Air  carriers  and  foreign  air  carriers 
may  submit  copies  of  written  comments 
previously  provided  to  the  Columbus 
Municipal  Airport  Authority  under 
§158.23  of  part  158. 

FOR  FURTHER  INFORMATtON  CONTACT:  Mr. 
Dean  C.  Nitz,  Manager,  Detroit  Airports 
District  Office,  Willow  Run  Airport. 
Ea.st.  8820  Beck  Road.  Belleville. 
Michigan  48111.  (313)  487-7300.  The 
application  may  be  reviewed  in  person 
at  this  same  hxation. 
SUPPt-EMENTARY  INFORMATION:  The  FAA 
proposes  to  rule  and  invites  public 
comment  on  the  application  to  use  the 
revenue  from  a  Pft  at  Port  Columbus 
Infem.itional  and  Bolton  Field  Airports 
under  the  provisions  of  the  Aviation 
Safety  and  Capacity  Expansion  Act  of 
1990  (title  IX  of  the  Omnibus  Budget 
Reconciliation  Act  of  1990)  (Pub.  L. 
101-508)  and  part  158  of  thu  Federal 
Aviation  Regulations  (14  CFR  part  158). 

On  August  20,  1993.  the  FAA 
determined  that  the  application  to  use 
the  revenue  firom  a  PFC  submitted  by 
Columbus  Municipal  Airport  Authority 
was  substantially  complete  within  the 
requirements  of  §  158.25  of  part  158. 
The  FAA  will  approve  or  disapprove  the 
application,  in  whole  or  in  part,  no  later 
than  October  29. 1993. 

The  following  is  a  brief  overview  of 
the  application. 
Level  of  the  PFC:  $3.00 
Actual  charge  effective  date:  October  1, 

1992 
Estimated  charge  expiration  date: 

February  1,1994 
Total  approved  rtet  PFC  revenue: 

$7,341,707 
Brief  description  of  proposed  projectfs): 


School  Soundproofing 

Automated  ID  System  (Phase  III) 

Security  Vehicles 

Boundary  Survey 

Noise  Monitoring 

Residential  Soundproofing 

Escalators  Construction 

Crack  Seal  and  Seel  Coat.  Terminal 
Apron 

Electronic  Monitoring  of  Airfield, 
Lighting  and  Vault  Work 
(Engineering) 

Snow  Removal  Equipment 

North  Concourse  Expansion 
(Engineering) 
Bolton  Field 

Snow  Removal  Equipment  Building 

Overlay  Alpha  Ramp 

Snow  Removal  Truck 
Class  or  classes  of  air  carriers  which  the 

public  agency  has  requested  not  be 

required  to  collect  PFCs:  Air  Taxi/ 

Commercial  Operators. 

Any  person  may  inspect  the 
application  in  person  at  the  FAA  office 
listed  above  under  FOR  FURTHER 
INFORMATION  CONTACT. 

In  addition,  any  person  may,  upon 
request,  inspect  the  application,  notice 
and  other  documents  germane  to  the 
application  in  person  at  the  Columbus 
Municipal  Airport  Authority. 

Issued  in  Des  Plainos,  Illinois,  on  August 
25,  1993. 

Larry  H.  Ladendorf, 
Acting  Manager.  Airports  Division,  Great 
Lakes  Region. 

[PR  Doc.  93-21687  Filed  9-3-93;  8:45  ami 
BIUMC  COOC  491»-13~M 


National  Highway  Traffic  Safety 
Administration 

(Docket  No.  Na  3287] 

Motorcycle  Helmets  Manufactured  by 
Fia's  Choice  Lite  Lids  Inc.;  Public 
Proceeding  Scheduled 

AGENCY:  National  Highway  Traffic 
Safety  Administration  (NlfFSA),  DOT. 
ACTION:  Notice  of  public  meeting. 

SUMMARY:  NHTSA  will  hold  a  pubic 
meeting  on  September  30, 1993 
regarding  an  initial  determination  that 
certain  motorcycle  helmets 
manufactured  by  Fla's  Choice  Lite  Lids 
Inc.  fail  to  comply  with  Federal  Motor 
Vehicle  Safety  Standard  No.  218. 
FOR  FURTHER  INFORMATION  CONTACT: 
John  Lee,  Office  of  Vehicle  Safety 
Compliance,  National  Highway  Traffic 
Safety  Administration,  400  Seventh 
Street,  SW.,  Washington,  DC  20590; 
202-366-5299. 

SUPPLEMENTARY  MFORMATION:  Pursuant 
to  section  152(a)  of  the  National  Traffic 
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and  Motor  Vehicle  Safety  Act  of  1966. 
as  amended.  15  U.S.C.  1412(a), 
NUTSA's  Associate  Administrator  for 
Enforcement  has  made  an  initial 
determination  that  "LBL  Winner" 
motorcycle  helmets  manufactured  by 
Fla's  Choice  Lite  Lids  Inc.  (Fla'^  Choice) 
donot  comply  with  the  requirements  of 
Federal  Motor  Vehicle  Safety  Standard 
(FMVSS)  No.  218.  •Motorcycle 
HelnieftB,"49  GRR  571.21B.  Complianoe 
tests  performed  for  NHTSA  indicate  that 
the  "LBL  Winner"  model  helmets  do 
not  meet  the  impact  attenuation, 
penetration,  and  retention  system 
requirements  of  FMVSS  No.  218  and 
therefore  would  not  provide  adequate 
[m>tection  to  users  in  the  event  of  a 
crash.  In  Addition,  the  •'LBL  Winner" 
helmets  fail  to  comply  with  one  of  the 
labelling  requirements  of  the  Standard. 

A, public  prsceeding  will  be 'held  at  10 
a.m.,  on  September  30, 1993  in  room 
2230.  Department  of  Transportation 
Building.  400  Seventh  Street.  SW.. 
Washington.  DC.  at  which  time  the 
manufactuier  will  be  afforded  an 
opportunity  to  present  data,  views,  and 
arguments  to  establish  that  the  hehnets 
covered  by  this  initial  determination 
comply  with  FMVSS  No.  218.  That 
proceeding  will  be  held  in  conjunction 
with  another  proceeding  .previously 
scheduled  in  connection  with  an  initial 
determination  that  "LHL"  motorcycle 
helmets  manufactured  by  Chico  oTPt. 
Lauderdale.  Inc.  fail  to  comply  with 
FMVSS  No.  218. 

Inteiested  persons  are  invited 'to 
participate  through  written  or  oral 
presentations.  Persons  wishinf^  to  make 
oral  presentations  are  requested  to 
notify  Ms.  Elaine  Beale,  OfTice  of 
Vehicle  Safety  Compliance.  National 
Highway  Traffic  Safety  Administration, 
room  6111. 400  Seventh  Street.  SW.. 
Washington.  DC  20590.  202-366-2832. 
before  theclose  oT business  on 
September  24, 1993.  Written  comments 
must  be  submitted  to  the  same  address 
on  or  before  September  30. 1993. 

The  agency's  investigative  file  in  this 
matter  is  available  for  public  inspection 
during  woiking  hours  (9:30  a.m.  to  4 
p.m.)  in  its  Technical  Reference  Library, 
room  5108, 400  Seventh  Street.  SW.. 
Washington.  DC  20590. 

Authority:  15  U.S:C  1412.  delegation  of 
authority  at  49  CPR  1.S0(b)  and  49  CPR  501.8. 

Issued  on:  August  30. 1993. 
WilhuBA-Boshly. 

Associate  Administrator  JorEnforcement 
iniDQC.  9&-21&9I1  Filed  9-^-m.  B:4&  am] 


[Dookat  No.  a»-62:  Noti<«  1J 

R6cetpt  of  Potttion  toi'OtftBifitii  3tlon 
that  Nonconforming  *  972  Afta  I  tomeo 
Spider  Passenger  Cars  spbCNs  tote  for 
Importation 

AGENCY:  National  HigiwayTtaflc 
Safety  Admin istratior  .  DOT. 
ACTION:  Notice  of  receipt  of  pflli  ion  for 
determination  that  ncnconform  ng  1972 
Alfia  Romeo  Spider  possenger  ci  rs  are 
eligible  for  importatirm. 

SUMMARY:  This  noticf  requests 
comments  on  a  petiti3n  sUbmit'ed  to  the 
National  Highway  Traffic  Safet ' 
Administration  (NHTSA)  for  a 
determination  that  a  1972  Alfa  Romeo 
Spider  passenger  car  that  was  r  ot 
originally  manufacttred  to  con  ply  with 
all  applicable  Federal  motor  vehicle 
safety  standardsts  e  igible  for 
importation  into  the  United  Sti  tes 
because  it  is  substantially  simi  ar  to  a 
vehicle  that  was  ori),inally 
manufactured  for  in  portation  nto  and 
sale  in  the  United  S'ates  and  ti  at  was 
certified  by  its  maniifecturer  a 
complying  with  tiw  safety  star  dards. 
and  it  is  cap^le  ofiwing  readi  .y 
modified'to  confonn  to  the  standards. 
DATES:  The  closing  late  for  co  nments 
on  the  petition  is  O::tober  7.  V>93. 
ADDRESSES:  Comments  shoukj  lefer  to 
the  docket  number  md  notice  number, 
and  be  submitted  tc:  Docket  S  iction, 
room  5109,  Natifmd  Highway  Traffic 
Safety  Administrat  on,  400  S(  venth 
Street.  SW..  Washington.  DC, ';0590. 
[Docket  hoursaie  fnmi  9:30  a  m.  to  4 
p.m.). 

FOR  FURTHER  MFOBIMTIOM  COITACt: 
Ted  Bayler,  Office  if  Vehiole  Safety 
Complianoe,  NHT5  A  (203-31 6-5306). 

SUPPI^MENTARV  INFORMATION: 

Background 

Under  section  lC€{c)t3)(A)  t)  of  the 
National  Traffic  and  Motor  V  >hicle 
Safety  Act  (the  Act).  15  U.S.C. 
1397(c)(3)(A)(t),  a  motor  vehi  :;le  that 
was  not  originally  manufactt  red  to 
conform  to  all  applicable  J^ec  eral  motor 
vehicle  safety  standards  shal  be  refused 
admission  into  the  United  St  iteson  and 
after  January  31, 1990.  unles  NHTSA 
has  determined  that  the  mote  r  vehicle  is 
substantially  simikrio  a  mot  yr  v^icle 
originally  manufactured  for  i  nportation 
into  and  sale  in  the  United  Si  ates, 
certified  under  section  114  o  the  Act, 
and  of  the  same  model  year  a  >  the 
model  of  the  motor^vehicle  tt  be 
compared,  and  is  capable  of  l«ing 
readily  modified  to  conform  oall 
applicable  Pedenil  motor  veh  icle  safety 
standards. 


Petitions  foreligibility  deierminelions 
may  be  submitted  by  either 
manufacturers  or  importers  who  have 
registered  -with  NHTSA  pursuant  to  49 
CFR  part  592.  As  specified  in  49  CFR 
593.7.  NHTSA  publishes  notice  in  the 
Federal  Scgister  of  each  petition  that  H 
receives,  and  affords  interested  .persons 
an  opportunity  to  comment  aa  the 
petition.  At  the  close  of.the  comment 
period,  NHTSA  determines, lon  the  basis 
of  the  petition  and  any  oonmients  that 
it  has  received,  whether  the  vehicte  is 
eligible  for  importation.  The  agency 
then  publishes  this  determination  in  the 
FederaJ  Register. 

Champagne  Imports,  Jnc.  of  Lansdale. 
Pennsylvania  ("Champagne") 
(Registered  Importer  No.  R-90-009)  has 
petitioned  NHTSA  to  determine 
whether  1972  Alfa  Romeo  Spider 
passenger  cars  are  eligible  for 
importation  into  the  United  States.  The 
vehicle  which  Champagne  believes  is 
substantially  similar  is  the  1972  Alfa 
Romeo  Spider  that  was  manufactured 
for  importation  into  end  sale  in  the 
United  States,  and  certified  by  its 
original  manufacturer  as  conforming  to 
all  applicable  Federal  motor  vehicle 
safety  standards. 

The  petitioner  states  that  it  carefully 
compared  the  non-U. S.-<:ertrfied  1972 
Alfa  Romeo  Spider  to  itsU.S.-certified 
counteq>art.  and  found  the  two  vehicles 
to  be  substantially  similar  with  respect 
to  compliance  with  most  applicable 
Federal  motor  vehicle  safety  standards. 

Champagne  submitted  information 
with  its  petition  intended  to 
demonstrate  that  the  non-U. S.-certified 
1972  AlfaHomeo  Spider,  as  originally 
manufactured,  conforms  to  many 
Federal  motor  vehicle  safety  standards 
in  the  same  manner  as  its  U.'S.-certified 
counterpart,  or  is  capable  of  being 
readily  modified  to  conform  to  those 
standards. 

Specifically,  the  petitioner  claims  that 
the  non-US.  certified  1972  Alfa  Romeo 
Spider  is  identical  to  its  U.S.  certified 
counterpart  with  resjject  to  complianoe 
with  Standard  Nos.  302  Transmission 
Shift  Lever  Sequence.  "  *   M03 
Defrosting  and  Defogging  ^sterns,  104 
Windshield  Wiping  and  Washing 
Systems.  105  Hydraulic  Br^e  Systems. 
106  Brake  Hor?es,  107  Refiecting 
Surfaces.  109  New  Pneumatic  Tires,  111 
Rearview  "Mirrors,  113 'Hood  Latch 
Systems,  116  Brake  Fluid,  124 
Accelerator  Control  Systems,  201 
Occupant  Protection  in  Interior  Impact. 
202  Head  Restraints.  203  Impact 
Protection  for  the  Driver  From  the 
Steering  Control  System.  204  Steering 
Control  Rearward  Displacement.  205 
Glazing  "Materials.  206  Door  Locks  and 
DoorTtetention  Components,  207 
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Seating  Systems.  209  Seat  Belt 
Assemblies.  210  Seat  Belt  Assembly 
Anchorages.  211  Wheel  Nuts.  Wheel 
Discs  and  Hubcaps.  212  Windshield 
Retention,  and  302  Flammability  of 
Interior  Materials. 

Petitioner  also  contends  that  the  1972 
Alfa  Romeo  Spider  is  capable  of  being 
readily  modified  to  meet  the  following 
standards,  in  the  manner  indicated: 

Standard  No.  101  Controls  and 
Displays:  (a)  Substitution  of  a  lens 
marked  "Brake"  for  a  lens  with  an  ECE 
symbol  on  the  brake  failure  indicator 
lamp;  (b)  installation  of  a  seat  belt 
warning  lamp  that  displays  the  seat  belt 
symbol;  (c)  recalibration  of  the 
speedometer/odometer  from  kilometers 
to  miles  per  hour. 

Standard  No.  108  Lamps,  Reflective 
Devices  and  Associated  Equipment:  (a) 
Installation  of  U.S.-model  headlamp 
assemblies  with  sealed  beam  headlamps 
and  front  side  markers;  (b)  installation 
of  U.S.-model  t^il  lamp  assemblies  with 
rear  side  markers. 

Standard  No.  110  Tire  Selection  and 
Rims:  Installation  of  a  tire  information 
placard. 

Standard  No.  114  Theft  Protection: 
Installation  of  a  buzzer  microswitch  in 
the  steering  lock  assembly,  and  a 
warning  buzzer. 

Standard  No.  115  Vehicle 
IdentiHcation  Number:  Installation  of  a 
VIN  plate  that  can  be  read  from  outside 
the  left  windshield  pillar,  and  a  VIN 
reference  label  on  the  edge  of  the  door 
or  latch  post  nearest  the  driver. 

Standard  No.  208  Occupant  Crash 
Protection:  (a)  Installation  of  either  a 
U.S.-model  seat  belt  in  the  driver's 
position  or  a  belt  webbing-actuated 
microswitch  in  the  driver's  seat  belt 
retractor  to  activate  the  seat  belt 
warning  system;  (b)  installation  of  an 
ignition  switch-actuated  seat  belt 
warning  lamp  and  buzzer. 

Standard  No.  301  Fuel  System 
Integrity:  Installation  of  a  rollover  valve 
in  the  fuel  tank  vent  line  between  the 
fuel  tank  and  the  evaporative  emissions 
collection  canister. 

Additionally,  the  petitioner  states  that 
the  bumpers  on  the  non-U.S.-certified 
1972  Alfa  Romeo  Spider  must  be 
reinforced  to  comply  with  the  Bumper 
Standard  found  in  49  CFR  part  581. 

Interested  persons  are  invited  to 
submit  comments  on  the  petition 
described  above.  Comments  should  refer 
to  the  docket  number  and  be  submitted 
to:  Docket  Section.  National  Highway 
SW..  Washington.  DC  20590.  It  is 
requested  but  not  required  that  10 
copies  be  submitted. 

All  comments  received  before  the 
close  of  business  on  the  closing  date 
indicated  above  will  be  considered,  and 


will  be  available  for  examination  in  the 
docket  at  the  above  address  both  before 
and  after  that  date.  To  the  extent 
possible,  comments  filed  after  the 
closing  date  will  also  be  considered. 
Notice  of  final  action  on  the  petition 
will  be  published  in  the  Federal 
Register  pursuant  to  the  authority 
indicated  below: 

Authority:  15  U.S.C.  1397(c)(3)(A)(i)(l)  and 
{C)(ii);  49  CFR  593.8;  delegations  of  authority 
at  49  CFR  1.50  and  501.8. 

Issued  on:  August  30. 1993. 
WUliam  A.  Boehly. 

Associate  Administrator  for  Enforcement. 
|FR  Doc.  93-21592  Filed  9-3-93;  8:45  ami 

BILUMO  CODE  491»-6»-M 

[Docket  No.  93-61 ;  Notice  1] 

Receipt  of  Petition  for  Determination 
that  Nonconforming  1991  Mercedes- 
Benz  190E  Passenger  Cars  Are  EligitMe 
for  Importation 

AGENCY:  National  Highway  Traffic 
Safety  Administration.  DOT. 
ACTION:  Notice  of  receipt  of  petition  for 
determination  that  nonconforming  1991 
Mercedes-Benz  190E  passenger  cars  are 
eligible  for  importation. 

SUMMARY:  This  notice  announces  receipt 
by  the  National  Highway  Traffic  Safety 
Administration  (NHTSA)  of  a  petition 
for  a  determination  that  a  1991 
Mercedes-Benz  190E  that  was  not 
originally  manufactured  to  comply  with 
all  applicable  Federal  motor  vehicle 
safety  standards  is  eligible  for 
importation  into  the  United  States 
because  (1)  it  is  substantially  similar  to 
a  vehicle  that  was  originally 
manufactured  for  importation  into  and 
sale  in  the  United  States  and  that  was 
certiTied  by  its  manufacturer  as 
complying  with  the  safety  standards, 
and  (2)  it  is  capable  of  being  readily 
modified  to  conform  to  the  standards. 
DATES:  The  closing  date  for  comments 
on  the  petition  is  October  7, 1993. 
ADDRESSES:  Comments  should  refer  to 
the  docket  number  and  notice  number, 
and  be  submitted  to:  Docket  Section, 
room  5109,  National  Highway  Traffic 
Safety  Administration,  400  Seventh  St., 
SW.,  Washington  DC  20590.  [Docket 
hours  are  from  9:30  a.m.  to  4  p.mj. 
FOR  FURTHER  INFORMATION  CONTACT:  Ted 
Bayler.  Office  of  Vehicle  Safety 
Compliance.  NHTSA  (202-366-5306). 

SUPPt-EMENTARY  INFORMATION: 

Background 

Under  section  108(c){3)(A)(i)  of  the 
National  Traffic  and  Motor  Vehicle 
Safety  Act  (the  Act),  15  U.S.C. 


1397(c)(3)(A)(i).  a  motor  vehicle  that 
was  not  originally  manufactured  to 
conform  to  all  applicable  Federal  motor 
vehicle  safety  standards  shall  be  refused 
admission  into  the  United  States  on  and 
after  January  31. 1990.  unless  NHTSA 
has  determined  that  the  motor  vehicle  is 
substantially  similar  to  a  motor  vehicle 
originally  manufactured  for  importation 
into  and  sale  in  the  United  States, 
certified  under  section  114  of  the  Act, 
and  of  the  same  model  year  as  the 
model  of  the  motor  vehicle  to  be 
compared,  and  is  capable  of  being 
readily  modiHed  to  conform  to  all 
applicable  Federal  motor  vehicle  safety 
standards. 

Petitions  for  eligibility  determinations 
may  be  submitted  by  either 
manufacturers  or  importers  who  have 
registered  with  NHTSA  pursuant  to  49 
CFR  part  592.  As  specified  in  49  CFR 
593.7.  NHTSA  publishes  notice  in  the 
Federal  Register  of  each  petition  that  it 
receives,  and  affords  interested  persons 
an  opportunity  to  comment  on  the 
petition.  At  the  close  of  the  comment 
period,  NHTSA  determines,  on  the  basis 
of  the  petition  and  any  comments  that 
it  has  received,  whether  the  vehicle  is 
eligible  for  importation.  The  agency 
then  publishes  this  determination  in  the 
Federal  Register. 

G&K  Automotive  Conversion,  Inc. 
(G&K)  of  Santa  Ana,  California 
(Registered  Importer  No.  R-90-007)  has 
petitioned  NHTSA  to  determine 
whether  1991  Mercedes-Benz  190E 
(Model  ID  201.124)  passenger  cars  that 
were  not  originally  manufactured  to 
comply  with  all  applicable  Federal 
motor  vehicle  safety  standards  are 
eligible  for  importation  into  the  United 
States.  The  vehicle  which  Champagne 
believes  is  substantially  similar  is  the 
1991  Mercedes-Benz  190E  that  Daimler 
Benz  AG  manufactured  for  importation 
into  and  sale  in  the  United  States,  and 
certified  as  conforming  to  all  applicable 
Federal  motor  vehicle  safety  standards. 

The  petitioner  stated  that  it  has 
carefully  compared  the  non-U.S.- 
certified  1991  Mercedes-Benz  190E  to 
its  U.S.-certified  counterpart,  and  found 
the  two  vehicles  to  be  substantially 
similar  with  respect  to  most  applicable 
Federal  motor  vehicle  safety  standards. 
G&K  submitted  information  with  its 
petition  intended  to  demonstrate  that 
the  non-U.S.-certified  Mercedes-Benz 
190E,  as  originally  manufactured, 
conforms  to  many  Federal  motor  vehicle 
safety  standards  in  the  same  manner  as 
its  U.S.-certified  counterpart,  or  is 
capable  of  being  readily  modified  to 
conform  to  those  standards. 

Specifically,  the  petitioner  claims  that 
the  non-U.S.-certified  1991  Mercedes- 
Benz  190E  is  identical  to  its  U.S.- 
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certified  counterpart  with  respect  to 
compliance  with  Standards ivJos.  102 
Transmission  Shift  Lever 
Sequence.*   *   *,  103  Defrosting  and 
Defogging  Systems,  104  Windshield 
Wiping  and  Washing  Systems,  105 
Hydraulic  Brake  Systems,  106  Brake 
Hoses,  107  Reflecting  Surfaces.  109  New 
Pneumatic  Tires.  113  Hood  Latdh 
Systems.  116  Brake  Fluid.  124 
Accelerator'ContTol  Systems,  201 
Occupant  Protection  rn  Interior  Impact. 
202  Head  Restraints,  203  Impact 
Protection  for  the  Driver  From  the 
Steering  Cantrol  Sj^em,  204  Steering 
Control  Rearward  Displacement,  205 
Glazing  Materials,  207  Seating  Systems, 
209  Seat  Belt  Assemblies,  21U  Seat  Beh 
Assembly  Anchorages,  211  Wheel  ^Nuts, 
Wheel  Discs  and  Hubcaps,  212 
Windshield  Retention,  216  Roof  Crush 
Resistance,  219  Windstiield  Zone 
Intrusion,  and  302  Flammability  of 
Interior  Materials. 

Petitioner  also  contends  that  the 
vehicle  is  ca{>abie  of  being  readily 
modified  to  meet  theidllowing 
standards,  in  the  maimer  indicated: 

Standard  No.  101  Controls  and 
Displays:  (a)  Substitution  of  a  lens 
marked  "Brake"  for  a  iens  with  an  £CE 
symbol  on  the  brake  failure  indicator 
lamp;  (b)  installation  of  a  seat  belt 
warning  lamp;  (c)  recalibration  of  the 
speedometer/odometer  from  kilometers 
to  miles  per  hour. 

Standard  No.  108  Lamps,  Reflective 
Devices  and  Associated  Equipment:  (a) 
Installation  of  U.S.-model  headlamp 
assemblies  which  incorporate  sealed 
beam  headlamps  andiront  aidemarkers; 
(b)  installation  of  LJ^.-model'taiilamp 
assemblies  which  incorporate  rear 
sidemaikers;  (c)  installation  of  a  bjgh 
mounted  stop  lamp. 

Standard  No.  110  Tire  Selection  and 
Rims:  installation  of  a  tire  information 
placard. 

Standard t4o.  Ill  Rearview  Mirrors: 
replacement  of  the  passenger  side 
rearview  mirror,  which  is  convex  hut 
does  not  bear  the  required  warning 
statement. 

Standard  No.  114  Theft  Pmtectian: 
installation  of  a  buzzer  microswituh  in 
the  steering  lock  assembly,, and  a 
warning  buzzer. 

Standard  No.  115  Vehicle 
Identification  Number:  installation <of  a 
VIN  plate  that  can  be  read  from  outside 
the  left  windshield  pillar,  and  a  VBvl 
reference  label  on  the  edge  of  the  door 
or  latch  post  nearest  the  driver. 

Standard  No.  118  Power  Window 
Systems:  rewiring  of  the  power  window 
system  so  that  the  windowiiansport  is 
inoperative  when  the  ignhion  is 
switched  off. 


Standard  No.  206  Door  La  ks  and 
Door  Retention  Components 
replacement  of  rear.door  lod  s  with 
U.S.-model  parts 

Standard  No.  208  Occupar  t'Crash 
Protection:  (a)  installationof  an  ignition 
switch-actuated  f«at  beh  war  aing 
buzzer;  (b)  replacement  of  re;  x  seat  belts 
with  <U.S.-model  belts  ^utp{  ed  with 
retractors. 

Standard  No.  214  Side  Intf  act 
Protection:  installation  of  rei  iforcing 
beams  in  doors. 

Standard  No.  303  Fuel  Sys  em 
Integrity:  installation  of  a  irol  over  valve 
in  the  fuel  tank  vent  line  bet^  teea  the 
fuel  tank  and  the  evaporativE  emissions 
collection  canister. 

Standard  No.  SQ2PJanunal  iltty  of 
Interior  Materials:  itreatment  rf  interior 
materials  with  a  fire  retardan  spray. 

Additionally,  the  pet itione- states  that 
the  bumpers  on  the  non-U. S.  certified 
1991  Mercedes-Benz  190E  m  ist  be 
reinforced  to  comply  whh  th'  'Bumper 
Standard  found  m  49  CFR  pa  1581. 

Interested  persons  are  invit  sd  to 
submit  commems  onihe  peti  ion 
described  above  Comments  t  hould  refer 
to  the  docket  nu  Tiber  and  be  submitted 
to:  Docket  Secticn.  "National  Highway 
Traffic  Safety  Aihninistratioii  .room 
5109,  400  Seventh  Street,  SVS ., 
Washington,  "DC  20390.  It  isT?quested 
but  not  required  that  10  copii  s  be 
submitted. 

All  comments  re^^ived  bef  >re  the 
close  of  busines:?  on  the  closi  ig  date 
indicated  above  will  be  consi  lered,  and 
will  be  available  Tor  examinai  ion  in  the 
docket  at  the  above  address  b  )th  before 
and  after  that  dete.  To  the  ext  ?nt 
possible,  commnnts  filed  aftc-  the 
closing  date  wil  also  be  cons  dered. 
Notice  of  final  atrtion  on  the  j  etilion 
will  be  published  in  the  Fede*al 
Register  pursuant  to  the  authority 
indicated  helow. 

Authority:  13  L.S.C.  1387(oK3]  AHO'fDand 
(C)(ii);  49  CFR  593.8:  delflgaUons  af  authority 
at49CFRl.S0anlS01.8. 

Issusd  on:  Auguct  30, 1993. 
William  A.  Boehtf, 

Associate  Administrator  for  £nfm  cement. 
[PR  [)oc.  93-21593  Filed  9-3-93;  §:45  ami 

BtLUNC  COOE-«»10-f«4l 

[Docket  No.  93-e);  Notice  1] 

Receipt  of  Petition  forSeterr  ilnation 
that  Noncortfor-ning  tfi92Ba  ige  Rower 
MUlti-Purpose  Passenger  Ve)  licles  Are 
Eligible  for  liDpattation 

AGENCY:  National  Highway  Trlffic 
Safety  AdminirTStion,  DOT. 
ACTION:  Notice  of  receipt  of  .pe 'Ition  Tor 
determination  tiatnonconfoniing  1992 


Ra  nge  ^Raver  mu  hi  -purpose  passen^^er 
vehicles  areeligible  for  importation. 

SUMMARY:  This  notice  announces  receipt 
by  the  National  Highway  Traffic  Safety 
Administration  (NHTSA)  of  a. petition 
for  a  determination  that  a  1992  (Range 
Rover  that  was  not  originally 
manufactured  to  comply  with  all 
applicable  Federal  motor  vehicle  safety 
standards  is  eligible  for  importation  into 
theiUnited  States  because  (1)  it  .is 
substantially  similar.to  a  vehicle  that 
was  originally  manufactured  for 
imporiation  into  and  sale  in  the  United 
States  and  that  was  certified  by  its 
manufacturer  as  complying  with  the 
safety  standards,  and  (2)  it  is  capable  of 
being  readily  modified  to  conform  tothe 
standards. 

DATES:  The  closing  date  for  comments 
on  the  petition  is  October  7, 1993. 
ADDTtesSES:  Comments  should  refer  to 
the  docket  number  and  notice  number, 
and  be  submitted  to:  Docket  Section, 
room  5109,  National  Highway  Traffic 
Safety  Administration,  400  Seventh  St.. 
SW„  Washington,  DC  20590.  [Docket 
hours  are  from  9:30  a.m.  to  4.p.m,| 
FOR  FURTHER  INFORMATION  CONTACT:  Ted 
Baylet,  Office  of  Vehicle  Safety 
Compliance.  NHTSA  (202-36&-5306). 

St/PPLeMENTARY  INFORMATION: 

Background 

Under  section  108(c)(3)(AHr)  ofthe 
National  Traffic  and  Motor  Vehicle 
Safety  Act  {the  Act),  15  U.S.C. 
1397(c)t3)(A)(i),  a  motorvehidleifhat 
wras  not  originally  manufactured  1o 
conform  to  all  applicable  Federal  motor 
vdhicle  safety  standards  shall  be  refused 
admission  into'theUrihed  States  on  and 
after  lanuary  31, 1990,  unless  NHTSA 
has  determined  that  the  motor  vehicle  is 
substantially  similarto  a  motor  vehicle 
originally  manufactured  for  importation 
into  and  sale  in  the  United  States, 
certified  under  section  114  ofthe  Act, 
and  of  the  same  model  year  as  the 
model  ofthe  motor  vehicle  to  be 
compared,  and  is  capable  of  being 
readily  modified  to  conform  to  dll 
applicable  Federal  motor  vehicle  safety 
standards. 

Petitions  for  eligibility  determinations 
may  be  submitted  by  either 
manufiacturers  or  importers  who  have 
registered  with  NHTSA  pursuant  to  49 
CFR  part  592.  As  specified  in  49  CFR 
593.7,  NHTSA  publishes  notice  in  the 
Federal  Register  of  each  petition  that  tt 
receives,  and  affords  interested  persons 
an  opportunity  to  comment  on  the 
petition.  At  the  close  ofthe  comment 
period,  NPTTSA  determines,  on  the  basis 
of  the  petition  and  au  v  comments  that 
it  has  received,  whether  the  vehicle  is 
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eligible  for  importation.  The  agency 
then  publishes  this  determination  in  the 
Federal  Register. 

C&K  Automotive  Conversion.  Inc. 
(C&K)  of  Santa  Ana,  California 
(Registered  Importer  No.  R-90-007)  has 
petitioned  NHTSA  to  determine 
whether  1992  Range  Rover  multi- 
purpose passenger  vehicles  that  were 
not  originally  manufactured  to  comply 
with  all  applicable  Federal  motor 
vehicle  safety  standards  are  eligible  for 
importation  into  the  United  States.  The 
vehicle  which  Champagne  believes  is 
substantially  similar  is  the  1992  Range 
Rover  that  Land  Rover  Ltd. 
manufactured  for  importation  into  and 
sale  in  the  United  States,  and  certified 
as  conforming  to  all  applicable  Federal 
motor  vehicle  safety  standards. 

The  petitioner  stated  that  it  has 
carefully  compared  the  non-U.S.- 
certified  1992  Range  Rover  to  its  U.S.- 
certified  counterpart,  and  found  the  two 
vehicles  to  be  substantially  similar  with 
respect  to  most  applicable  Federal 
motor  vehicle  safety  standards. 

G&K  submitted  information  with  its 
petition  intended  to  demonstrate  that 
the  non-U.S.-certified  1992  Range 
Rover,  as  originally  manufactured, 
conforms  to  many  Federal  motor  vehicle 
safety  standards  in  the  same  manner  as 
its  U.S.-certified  counterpart,  or  is 
capable  of  being  readily  modified  to 
conform  to  those  standards. 

Specifically,  the  petitioner  claims  that 
the  non-U.S.-certified  1992  Range  Rover 
is  identical  to  its  U.S.-certified 
counterpart  with  respect  to  compliance 
with  Standards  Nos.  102  Transmission 
Shift  Lever  Sequence.  *  *  *,  103 
Defrosting  and  Defogging  Systems,  104 
Windshield  Wiping  and  Washing 
Systems,  105  Hydraulic  Brake  Systems, 
106  Brake  Hoses.  107  Refiecting 
Surfaces,  109  New  Pneumatic  Tires,  113 
Hood  Latch  Systems,  116  Brake  Fluid, 
124  Accelerator  Control  Systems,  201 
Occupant  Protection  in  Interior  Impact, 
202  Head  Restraints,  203  Impact 
Protection  for  the  Driver  From  the 
Steering  Control  System,  204  Steering 
Control  Rearward  Displacement,  205 
Glazing  Materials,  206  Door  Locks  and 
Door  Retention  Components,  207 
Seating  Systems.  209  Seat  Belt 
Assemblies,  210  Seat  Belt  Assembly 
Anchorages,  211  Wheel  Nuts,  Wheel 
Discs  and  Hubcaps,  212  Windshield 
Retention.  216  Roof  Crush  Resistance, 
219  Windshield  Zone  Intrusion,  and  302 
Flammability  of  Interior  Materials. 

Petitioner  also  contends  that  the 
vehicle  is  capable  of  being  readily 
modified  to  meet  the  following 
standards,  in  the  manner  indicated: 

Standard  No.  101  Controls  and 
Displays:  (a)  Substitution  of  a  lens 


marked  "Brake"  for  a  lens  with  an  ECE 
symbol  on  the  brake  failure  indicator 
lamp;  (b)  installation  of  a  seat  belt 
warning  lamp;  (c)  recalibration  of  the 
speedometer/ odometer  from  kilometers 
to  miles  per  hour. 

Standard  No.  108  Lamps,  Reflective 
Devices  and  Associated  Equipment:  (a) 
Installation  of  U.S.-model  headlamp 
assemblies  which  incorporate  sealed 
beam  headlamps  and  front  sidemarkers; 
(b)  installation  of  U.S.-model  taillamp 
assemblies  which  incorporate  real 
sidemarkers;  (c)  installation  of  a  high 
mounted  stop  lamp. 

Standard  No.  110  Tire  Selection  and 
Rims:  Installation  of  a  tire  information 
placard. 

Standard  No.  Ill  Rearview  Mirrors: 
Replacement  of  the  passenger  side 
rearview  mirror,  which  is  convex  but 
does  not  bear  the  required  warning 
statement. 

Standard  No.  114  Theft  Protection: 
Installation  of  a  buzzer  microswitch  in 
the  steering  lock  assembly,  and  a 
warning  buzzer. 

Standard  No.  115  Vehicle 
Identification  Number:  Installation  of  a 
VIN  plate  that  can  be  read  from  outside 
the  left  windshield  pillar,  and  a  VIN 
reference  label  on  the  edge  of  the  door 
or  latch  post  nearest  the  driver. 

Standard  No.  118  Power  Window 
Systems:  Rewiring  of  the  power  window 
system  so  that  the  window  transport  is 
inoperative  when  the  ignition  is 
switched  off. 

Standard  No.  208  Occupant  Crash 
Protection:  (a)  Installation  of  a  belt 
webbing-actuated  microswitch  in  the 
driver's  seat  belt  retractor  to  activate  the 
seat  belt  warning  system;  (b)  installation 
of  an  ignition  switch-actuated  seat  belt 
warning  lamp  and  buzzer. 

Standard  No.  301  Fuel  System 
Integrity:  Installation  of  a  rollover  valve 
in  the  fuel  tank  vent  line  between  the 
fuel  tank  and  the  evaporative  emissions 
collection  canister. 

Interested  persons  are  invited  to 
submit  comments  on  the  p>etition 
described  above.  Comments  should  refer 
to  the  docket  number  and  be  submitted 
to:  Docket  Section.  National  Highway 
Traffic  Safety  Administration,  room 
5109.  400  Seventh  Street,  SW.. 
Washington,  DC  20590.  It  is  requested 
but  not  required  that  10  copies  be 
submitted. 

All  comments  received  before  the 
close  of  business  on  the  closing  date 
indicated  above  will  be  considered,  and 
will  be  available  for  examination  in  the 
docket  at  the  above  address  both  before 
and  after  that  date.  To  the  extent 
possible,  comments  filed  after  the 
closing  date  will  also  be  considered. 
Notice  of  final  action  on  the  petition 


will  be  published  in  the  Federal 
Register  pursuant  to  the  authority 
indicated  below. 

Authority:  15  U.S.C.  1397(c)(3)(A)(i)(I)  and 
(C)|ii):  49  CFR  593.8;  delegations  of  authority 
at  49  CFR  1.50  and  501.8. 

Issued  on:  August  30. 1993. 
WilUam  A.  Boehly, 

Associate  Administrator  for  Enforcement. 
|FR  Doc.  93-21594  Filed  9-3-93:  8:45  am) 
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DEPARTMENT  OF  THE  TREASURY 

Public  Information  Coltoction 
Requirements  SutMnitted  to  0MB  for 
Review 

August  30, 1993. 

The  Department  of  the  Treasury  has 
submitted  the  following  public 
information  collection  requirement(s)  to 
OMB  for  review  and  clearance  under  the 
Paperwork  Reduction  Act  of  1980, 
Public  Law  96-511.  Copies  of  the 
submission(s)  may  be  obtained  by 
calling  the  Treasury  Bureau  Clearance 
Officer  listed.  Comments  regarding  this 
information  collection  should  be 
addressed  to  the  OMB  reviewer  listed 
and  to  the  Treasury  Department 
Clearance  Officer,  Department  of  the 
Treasury,  room  3171  Treasury  Annex, 
1500  Pennsylvania  Avenue,  NW., 
Washington,  DC  20220. 

Financial  Management  Service 

OMB  Number:  1510-0056 

Form  Number:  SF  3881 

Type  of  Review:  Extension 

Title:  ACH  Vendor/Miscellaneous 
Payment  Enrollment  Form 

Description:  Payment  data  will  be 
collected  from  vendors  doing  business 
with  the  Federal  government. 
Treasury/Financial  Management 
Service  (FMS)  will  use  the 
information  to  electronically  transmit 
payments  to  vendors'  financial 
institutions.  The  affected  public 
includes  (but  is  not  limited  to) 
businesses,  State/local  goverrmients, 
corporations,  educational  institutions, 
and  other  organizations. 

Respondents:  State  or  local 
governments,  businesses  or  other  for- 
profit,  non-profit  institutions,  small 
businesses  or  organizations 

Estimated  Number  of  Respondents: 
200,000 

Estimated  Burden  Hours  Per  Response: 
15  minutes 

Frequency  of  Response:  On  occasion 

Estimated  Total  Reporting  Burden: 
50,000  hours 

Clearance  Officer.  Jacqueline  R.  Peny 
(301)  j44-«577,  Financial 
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Management  Service,  3361-L  75th 
Avenue,  Landover,  MD  20785 

OMB  Reviewer  Milo  Sunderhauf,  (202) 
395-6880,  Office  of  Management  and 
Budget,  room  3001,  New  Executive 
Office  Building,  Washington,  DC 
20503 

Uis  K.  HolUnd. 

Departmental  Reports  Management  Officer. 

(FR  Doc.  93-21615  Filed  9-3-93;  8:45  ami 
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Public  lnformati<ni  Collection 
Requirements  Submitted  to  OMB  for 
Review 

August  30, 1993. 

The  Department  of  Treasury  has 
submitted  the  following  public 
information  collection  requirement(s)  to 


OMB  for  review  and  clearance  jnder  the 
Paperwork  Red  iction  Act  of  1980, 
Public  Law  96-511.  Copies  of  tne 
submission(s)  nay  be  obtained  by 
calling  the  Treasury  Bureau  Cl'sarance 
Officer  listed.  Comments  regarding  this 
information  collection  should  le 
addressed  to  tha  OMB  reviewe-  listed 
and  to  the  Treasury  Departmert 
Clearance  Officer.  Department  of  the 
Treasury,  room  3171  Treasury  Annex, 
1500  Pennsylvania  Avenue,  NW., 
Washington,  D3  20220. 

Internal  Revenue  Service 

Oh4B  Number:  1545-1031 

Form  Number:  IRS  Form  8697 

Type  of  Review:  Extension 

Title:  Interest  Computation  Under  the 

Look-Back  Method  for  Comf  leted 

Long-Term  Contracts 


Description:  Taxpayers  required  to 
account  for  all  or  part  of  any  long- 
term  contract  entered  into  after 
February  28, 1986,  under  the 
percentage  of  completion  method 
must  use  Form  8697  to  compute  and 
report  interest  due  or  to  be  refunded 
under  IRC  section  460(b)(3).  The  IRS 
uses  Form  8697  to  determine  if  the 
interest  has  been  figured  correctly. 
Taxpayers  may  compute  interest 
using  the  actual  method  (Part  I)  or  the 
Simplified  Marginal  Impact  Method 
(Fart  II). 

Respondents:  Individuals  or 
households,  businesses  or  other  for- 
profit 

Estimated  Number  of  Respondents/ 
Recordkeepers:  5,000 

Estimated  Burden  Hours  Per 
Respondent/Recordkeeper: 


Form  8697— Part  1 

Form  8697— Part  II 

Recordkeeping  — — — — ..--. — «.. — 

1  AAminn  atwif  thfi  law  or  ttvi  fcvm                                       «« « 

8  hr.,  22  min  _ 

2  hr.,  5  min  

9  hr.,  5  min. 
1  hr..  35  min. 

Preparing,  copying,  assembbng,  and  sending  the  form  to  the  IRS 

2  hr.,  19  min  _ 

1  hr.,  49  nun. 

Frequency  of  Response:  Annually 

Estimated  Total  Reporting/ 

Recordkeeping  Burden:  63,270  hours 

Clearance  Officer:  Garrick  Shear  (202) 
622-3869,  Internal  Revenue  Service, 
room  5571, 1111  Constitution 
Avenue,  NW..  Washington,  DC  20224 

OMB  Reviewer:  Milo  Sunderhauf.  (202) 
395-6880,  Office  of  Management  and 
Budget,  room  3001,  New  Executive 
Office  Building,  Washington,  DC 
20503 

Lois  K.  Holland, 

Departmental  Reports,  Management  Officer. 

|FR  Doc.  93-21617  Filed  9-3-93;  8;45  am] 
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Public  Information  Collection 
Requirements  Submitted  to  C  MB  for 
Review 

August  30. 1993. 

The  Departnent  of  the  Trea;  ury  has 
submitted  the  following  publi : 
information  cc^llection  require  ■nent(s)  to 
OMB  for  review  and  clearanc(  under  the 
Paperwork  Reduction  Act  of  1 380, 
Public  Law  96-511.  Copies  of  '.he 
submission(s)  may  be  obtained  by 
calling  the  Treasury  Bureau  C  earance 
Officer  listed.  Comments  rega:  ding  this 
information  collection  should  be 
addressed  to  the  OMB  reviewi  r  listed 
and  to  the  Treasury  Departme  it 
Clearance  Off  cer.  Department  of  the 
Treasury,  room  3171  Treasury  Annex, 
1500  Pennsylvania  Avenue,  N  W., 
Washington,  DC  20220. 


Internal  Revenue  Service 

OMB  Number:  1545-0975 
Form  Number:  IRS  Form  1120-W 
Type  of  Review:  Revision 
Title:  Corporation  Estimated  Tax 
Description:  Form  1120-W  is  used  by 
corporations  to  figure  estimated  tax 
liability  and  the  amount  of  each 
installment  payment.  Form  1120-W  is 
a  worksheet  only.  It  is  not  to  be  filed 
with  the  Internal  Revenue  Service. 
Respondents:  Businesses  or  other  for- 
profit,  small  businesses  or 
organizations 
Estimated  Number  of  Respondents/ 
Recordkeepers:  900.000 

Estimated  Burden  Hours  Per 
Respondent/Recordkeeper: 


Form 


1120-W 

1120-W,  Sch.  A  (PI  I). 
1120-W,  Sch.  A  (Pt.  II) 
1120-W,  Sch.  A  (Pt  III) 


Recordkeeping 


7  hr.,  39  min  .. 
11  hr.,  14  min 
23  hr.,  26  min 
5  hr.,  16  min  .. 


Learrvng  about  the  law  or 
the  form 


1  hr.,  23  min 
6  min „ 


Prepanng  the 
form 


1  hf.,  34 
17  min. 
23  min. 
5  min. 


Frequency  of  Response:  Annually 

Estimated  Total  Reporting/ 
Recordkeeping  Burden:  9,600,628 
hours 

Cleamnce  Officer:  Garrick  Shear,  (202) 
622-3869,  Internal  Revenue  Service, 
room  5571, 1111  Constitution 
Avenue,  NW.,  Washington,  DC  20224 


OMB i?eWewer.Milo  Sunderhauf,  (202) 
395-6880,  Office  of  Management  and 
Budget,  room  3001,  New  Executive 


Office  Building,  Washington,  DC 

20503 
Lois  K.  Holland, 

Departmental  Reports  Management  Officer. 
IFR  Doc.  93-21616  Filed  9-3-93;  8:45  am) 
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Sunshine  Act  Meetings 


Federal  Regiattr 
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Tuesday,  September  7,  1993 


Tha  section  at  tie  FEDERAL  REGISTER 
containB  notKss  of  meebngs  published  under 
the  "Govemmeni  in  the  Sunshine  MT  (Pub. 
L.  94-409)  5  U.S.C.  552b(e)(3). 


UNfTEO  STATES  INTERNATIONAL  TRADE 
COMMISSION 

lUSITC  SE-93-25I 

TIME  AND  DATE:  September  13, 1993  at 

2:30  p.m. 

PLACE:  Room  101,  500  E  Street  SW.. 

Washington.  DC  20436. 

STATUS:  Open  to  the  public. 

1.  Agenda  for  future  meeting 

2.  Minutes 

3.  Ratifkatioa  List 

4.  Inv.  No.  731-TA-658  (Preliminary)  (Clas« 

150  stainless  steel  threaded  pipe  fittings 
from  Taiwan) — briefing  and  vote. 

5.  Inv.  No.  731-TA-627  {Final)  (Pads  for 

woodwind  instruments  from  Italy) — 
briefing  and  vote. 

6.  Outstanding  action  jackets 

1.  GC-93-095,  Violation  of  24-hoar  rule  in 
an  investigation  under  title  VII  of  the 
Tariff  Act  of  1930. 

2.  GC-93-097,  Initial  detennination  in  Inv. 
No.  337-TA-348  (Certain  In-Line  Roller 
Skates). 

In  acxordance  with  Commission 
poliqr,  subject  matter  listed  above,  not 
disposed  of  at  the  scheduled  meeting, 
may  be  carried  over  to  the  agenda  of  the 
following  meeting. 

CONTACT  PERSON  FOR  MORE  INFORMATION: 
Donna  R.  Koehnke,  Secretary,  (202) 
205-2000. 


Issued:  August  31, 1993. 
Doiua  R.  Kodinke, 
Secretary. 
IFR  Doc.  93-21856  Filed  9-2-«3:  2:33  pml 

BO-UNG  COOE  7mO-02-P 

INTERSTATE  COMMERCE  COMMISSION 
Commission  Voting  Conference 
TIME  AND  DATE:  9:00  a.m..  Tuesday. 
September  14. 1993. 
PLACE:  Hearing  Room  A,  Interstate 
CoBunerce  Commission,  12th  & 
Constitution  Aveaue.  NW..  Washington. 
DC  20423. 

STATUS:  The  Commission  will  meet  to 
discuss  among  themselves  the  following 
agenda  items.  Although  the  conference 
is  open  for  the  public  observation,  no 
public  participation  is  permitted. 
HATTERS  TO  BE  DISCUSSED: 

Ex  Parte  No.  346  (Sub-No.  29).  Rail  General 
Exemption  Authority— Petition  ofAAR  to 
Exempt  Rail  Transportation  c^  Selected 
Commodity  Groups. 

Ex  Parte  No.  394  (Sub-No.  12),  Petition  to 
Exempt  from  Regulation  the  Rail 
Transportation  of  Scrap  Paper. 

CONTACT  PERSONS  FOR  MORE 
INFORMATION:  Alvin  H.  Brown  or  A. 
Dennis  Watson,  Office  of  Congressional 
and  Public  Affairs,  telephone:  (202) 
927-5350,  TDD:  (202)  927-5721. 
Sidiney  L.  Strickland,  Jr., 
Secretary. 
IFR  Doc.  93-21821  Filed  9-2-93;  2:32  pml 

BiLUNQ  COM  TSn-ai-M 


NATIONAL  TRANSPORTATION  SAFETY  BOARD 

TIME  AND  DATE:  9:30  a.m.,  Monday, 
September  13. 1993. 

PLACE:  The  Board  Room.  5th  Floor,  490 
L'Enfant  Plaza.  SW..  Washington,  DC 
20594. 

STATUS:  Open. 

MATTERS  TO  BE  CONSIDERED: 

6151— Brief  of  Aviation  Accident:  PuUic  Use 
Aircraft  With  Governor  of  Kentucky 
Aboard. 

6097 — Aviation  Accident  Report:  Midair 
Collision  Involving  Mitsubishi  MU-2B- 
60,  Piper  PA-32,  Greenwood,  Indiana. 
September  11. 1992. 

5589A— Railroad  Accident  Report: 

Derailment  and  Collision  of  Amtiak 
Train  82  with  Rail  Cars  on  Dupont 
Siding  of  CSX  Transportation.  Inc, 
Lugoff.  South  Carolina.  July  31, 1991. 

NEWS  MEDIA  CONTACT:  Telephone  (202) 
382-0660. 

FOR  MORE  INFORMATION  CONTACT:  Bea 
Hardesty,  (202)  382-6525. 

Dated:  September  2, 1993. 
Bea  Hardesty, 

Federal  Register  Liaisoa  Officer. 
[FR  Doc.  93-21857  Filed  9-2-93;  2:34  pm] 
BMJJIM  COM  7U3-ai-M 
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Corrections 


This  section  of  the  FEDERAL  REGISTER 
contains  edrtorial  coaections  of  prevKXJSfy 
published  Presidential.  Rule.  Proposed  Rule, 
and  r4otic8  documents.  These  corections  are 
prepared  t>y  the  Office  of  the  Federal 
Re^er.  Agency  prepared  corrections  are 
issued  as  signed  documerrts  and  appear  in 
the  appropriate  document  categones 
elsewtiere  in  ttie  issue. 


FEDERAL  HOUSING  FINANCE  BOARD 
12  CFR  Parts  931, 932  and  933 

[No.  93^ 

Members  of  the  Federal  Home  Loan 
Banks 

Correction 

In  rule  dociunent  93-18981  beginning 
on  page  43522,  in  the  issue  of  Tuesday, 
August  17. 1993,  make  the  following 
corrections: 

1.  On  page  43523,  in  the  3d  column, 
in  the  Ist  full  paragraph,  in  the  11th 
line,  "1424(A)(1)"  should  read 
"1424(a)(1)". 

2.  On  the  same  page,  in  the  same 
column,  in  the  10th  line  from  the  end, 
"Makes"  and  "Home"  should  be 
lowercased. 

3.  On  page  43524.  in  the  1st  column, 
in  the  llth  line,  "933.1(1)"  should  r«ad 
"933.1(1)". 
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4.  On  the  same  page,  in  th<  second 
column,  in  the  seventh  paraj  raph.  in  the 
third  line,  "for"  should  read  "four". 

5.  On  the  same  page,  in  th>3  third 
column,  in  the  fourth  line  from  the  top, 
after  "multifamily"  insert  "building". 

6.  On  page  43525,  in  the  third 
column,  in  paragraph  (5),  in  the  third 
line,  "§  933.1(e)(2)"  should  read 
"§933.1(i)(2)'. 

7.  On  page  43526,  in  the  f  rst  column, 
in  the  third  full  paragraph,  in  the  fourth 
line,  "loans"  should  read  "loan". 

8.  On  page  43530,  in  the  f  rst  column, 
in  paragraph  ;i),  in  the  eighth  line  from 
the  end,  after  "above"  inser  a  period. 

9.  On  page  43531,  in  the  taird 
column,  in  peragraph  d.,  in  the  seventh 
line  from  the  end,  "12  U.S.C. 
14249(a)(2)(C)"  should  reac  "12  U.S.C 
1424(a)(2)(C)". 

10.  On  page  43535,  in  th<  second 
column,  in  dbe  ninth  line, '  an"  should 
read  "a". 

11.  On  the  same  page  in  he  same 
column,  begiroiing  in  the  f  fth  line  from 
the  end,  "60-day-calendar-day"  should 
read  "60-calendar-day". 

12.  On  the  same  page,  in  the  3d 
column,  in  the  3d  full  pare  graph,  in  the 
17th  line,  "section"  shoulc  read 
"sections". 

13.  On  page  43539,  in  tt  9  second 
column,  in  the  last  paragn  ph,  in  the 
first  line,  "§  993.15(c)"  should  read 
"§  933.15(c)". 


14.  On  the  same  page,  in  the  third 
column,  in  the  fourth  paragraph,  in  the 
fourth  line,  "or*  should  read  "on". 

15.  On  page  43540.  in  the  first 
column,  in  the  second  paragraph,  in  the 
fifth  line,  "require"  should  read 
"reacquire".  ' 

S  933.7    (Corrected] 

16.  On  page  43545.  in  the  first 
column,  in  §  933.7(d).  in  the  third  line 
from  the  end,  "it  is  wants"  should  read 
"if  it  wants". 

§933.14    [Corrected] 

17.  On  page  43546,  in  the  third 
column,  in  §  933.14(b)(2).  in  the  second 
line,  "it  its  assets"  should  read  "if  its 
assets". 

BILUNO  CODE  160S-014> 


SMALL  BUSINESS  ADMINISTRATION 
13  CFR  Part  121 

Small  Business  Size  Standards;  Surety 
Bond  Guarantee  Program 

Correction 

In  proposed  rule  document  93-20837 
beginning  on  page  45300.  in  the  issue  of 
Friday,  August  27, 1993,  on  page  45302. 
in  the  second  colimin,  in  the  second 
line  from  the  end,  "not"  should  read 
"now". 

BILLING  COOC  1S0ft«1«  . 
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DEPARTMENT  OF  AGRICULTURE 

Cooperative  State  Research  Service 

National  Competitive  Research 
Initiative  Grants  Program  (Competitive 
Research  Grants  Program);  Fiscal  Year 
1994:  Solicitation  for  Applications 

Applications  are  invited  for 
competitive  grant  awards  in 
agricultural,  forest,  and  related 
environmental  sciences  under  the 
National  Competitive  Research  Initiative 
Grants  Program  (NOUGP)  administered 
by  the  Office  of  Grants  and  Program 
Systems,  Cooperative  State  Research 
Service  (CSRS).  for  fiscal  year  1994. 

Authority 

The  authority  for  this  program  is 
contained  in  section  2(b)  of  the  Act  of 
August  4, 1965,  as  amended  by  Section 
1615  of  the  Food,  Agricuhure, 
Conservation,  and  Trade  Act  of  1990 
(FACT  Act)  (7  U.S.C.  450i(b))  (1965  Act. 
as  amended).  Under  this  program, 
subject  to  the  availability  of  funds,  the 
Secretary  may  award  competitive 
research  grants,  for  periods  not  to 
exceed  five  years,  for  the  support  of 
research  projects  to  further  the  programs 
of  the  Department  of  Agriculture 
(USDA).  Proposals  may  be  submitted  by 
any  State  agricultural  experiment 
station,  college,  university,  other 
research  institution  or  organization. 
Federal  agency,  private  organization, 
corporation,  or  individual.  Proposals 
from  scientists  at  non-United  States 
organizations  will  not  be  considered  for 
support. 

It  is  expected  that  Congress,  in  the 
Agriculture,  Rural  Development,  Food 
and  Drug  Administration,  and  Related 
Agencies  Appropriations  Act.  1994,  will 
prohibit  CSRS  from  using  the  funds 
available  for  the  NCRIGP  for  fiscal  year 
1994  to  pay  indirect  costs  exceeding  14 
per  centum  of  the  total  Federal  funds 
provided  under  each  award  on 
competitively-awarded  research  grants. 

Applicable  Regulations  and  Statutory 
Guidance 

Regulations  applicable  to  this 
program  include,  but  are  not  limited  to, 
the  following:  (a)  The  regulations 
governing  the  NCRIGP.  7  CFR  part  3200, 
which  set  forth  procedures  to  be 
followed  when  submitting  grant 
proposals,  rules  governing  the 
evaluation  of  proposals  and  the 
awarding  of  grants,  and  regulations 
relating  to  the  post-award 
administration  of  grant  projects;  (b)  the 
USDA  Uniform  Federal  Assistance 
Regulations,  7  CFR  part  3015;  (c)  the 
USDA  Uniform  Administrative 
Requirements  for  Grants  and 


Cooperative  Agreements  to  State  and 
Local  Governments,  7  CFR  part  3016;  (d) 
section  1402  of  the  National 
Agricultural  Research,  Extension,  and 
Teaching  Policy  Act  of  1977,  as 
amended  by  section  1602  of  the  FACT 
Act,  which  sets  forth  purposes  that 
research  supported  by  the  NCRIGP 
should  address;  and  (e)  section  1404  of 
the  National  Agricultural  Research, 
Extension,  and  Teaching  Policy  Act  of 
1977.  as  amended  by  section  1603  of  the 
FACT  Act.  which  defines  "sustainable 
agriculture." 

Project  Types 

The  project  types  for  which  proposals 
are  solicited  include: 

I.  Conventional  Projects 

(a)  Standard  Research  Grants: 
Research  will  be  supported  that  is 
fundamental  or  mission-linked 
conducted  by  individual  investigators, 
co-investigators  within  the  same 
discipline,  or  multidisciplinary  teams. 
Any  State  agricultural  experiment 
station,  college,  university,  other 
research  institution  or  organization. 
Federal  agency,  private  organization, 
corporation,  or  individual  may  apply. 

(b)  Conferences:  Scientific  meetings 
that  bring  together  scientists  to  identify 
research  needs,  update  information,  or 
advance  an  area  of  research  are 
recognized  as  integral  parts  of  research 
efforts.  Any  State  agricultural 
experiment  station,  college,  university, 
other  research  institution  or 
organization,  Federal  agency,  private 
organization,  corporation,  or  individual 
is  an  eligible  applicant  in  this  area. 

U.  Agricultural  Research  Enhancement 
Awards 

In  order  to  contribute  to  the 
enhancement  of  research  capabilities  in 
the  research  program  areas  described 
herein,  appUcations  are  solicited  for 
competitive  grants  to  be  awarded  in  the 
following  categories: 

(a)  Postdoctoral  Fellowships:  In 
accordance  with  section  2(b)(3)(D)  of  the 
1965  Act.  as  amended,  for  individuals 
who  have  received  their  doctoral  degree 
after  January  1, 1991,  and  no  later  than 
June  15, 1994. 

(b)  New  Investigator  Awards: 
Pursuant  to  section  2(b)(3)(E)  of  the 
1965  Act,  as  amended,  for  investigators 
or  co-investigators  who  have  completed 
graduate  or  post-doctoral  training,  and 
are  beginning  their  independent 
research  careers. 

(c)  Strengthening  Awards:  Pursuant  to 
sections  2(b)(3)(D)  and  (F)  of  the  1965 
Act.  as  amended,  proposals  are  sohcited 
that  request  funds  for  Research  Career 
Enhancement  Awards,  Equipment 


Grants,  Seed  Grants,  or  Strengthening 
Standard  Research  Project  Awards. 

Specific  Research  Divisions  To  Be 
Supported  and  Their  Funding  for  Fiscal 
Year  1994 

CSRS  is  soliciting  proposals,  subject 
to  the  availability  of  funds,  for  support 
of  high  priority  research  of  importance 
to  agriculture,  forestry,  and  related 
environmental  sciences,  in  the 
following  Research  Divisions 
(anticipated  FY  1994  funding  follows  in 
parentheses): 

Natural  Resources  and  Environment 
($17,039  M) 

Plant  Responses  to  the  Environment 
Forest/Raiige/Crop/Aquatic  Ecosystems 
Improved  Utilization  of  Wood  and 

Wood  Fiber 
Soils  and  Soil  Biology 

Nutrition.  Food  Safety,  and  Health 
($7,573  M) 

Improving  Human  Nutrition  for  Optimal 

Health 
Ensuring  Food  Safety 

Animals  ($23,666  M) 

Improving  Reproductive  Efficiency 

Improving  Animal  Growth  and 
Development 

Identifying  Genetic  Mechanisms  and 
Gene  Mapping 

Sustaining  Animal  Health  and  Weil- 
Being 

Plants  ($37,866  M) 

Pathology 

Entomology 

Nematology 

Weed  Science 

Plant  Genome 

Plant  Genetic  Mechanisms 

Plant  Growth  and  Development 

Photosynthesis  and  Respiration 

Nitrogen  Fixation/Nitrogen  Metabolism 

Alcohol  Fuels  Research 

Markets,  Trade,  and  Rural  Development 
($3,787  M) 

Markets  and  Trade 
Rural  Development 

Processing  for  Adding  Value  or 
Developing  New  Products  ($7,101  M) 

Food  Characterization/Process/Product 

Research 
Non-Food  Characterization/Process/ 

Product  Research 

It  is  anticipated  that  programs  in 
addition  to  those  described  above  will 
be  detailed  in  a  supplemental  release. 

Pursuant  to  the  provisions  of  section 
2(b)(10)  of  the  Act  of  August  4. 1965.  as 
amended  by  section  1615  of  the  FACT 
Act  no  less  than  10  percent  (anticipated 
FY  1994  funding.  $9,703  M)  of  the 
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available  funds  listed  above  will  be 
made  available  for  Agricultural 
Research  Enhancement  Awards 
(excluding  New  Investigator  Awards), 
and  no  more  than  2  percent  (anticipated 
FY  1994  funding,  $1,940  M)  of  the 
available  funds  listed  above  will  be 
made  available  for  equipment  grants. 
Further,  no  less  than  30  (anticipated  FY 
1994  funding.  $29,109  M)  percent  of  the 
funds  listed  above  shall  be  made 
available  for  grants  for  research  to  be 
conducted  by  multidisciplinary  teams. 


and  no  less  than  20  percent  (anticipated 
FY  1994  funding,  $1 9.^  06  M)  of  the 
funds  listed  above  snal  be  made 
available  for  grants  for  -nission-linked 
research. 


The  solicitation,  whi 
research  topic  descript 
instructions  on  how  to 
obtained  by  writing  or 
indicated  below.  Fleas 
applicants  who  submit 
proposals  for  fiscal  ]fQt 
nave  recently  requeste 


zh  contains 
ons  and  detailed 
apply,  may  be 
:»lling  the  ofGce 
)  note  that 
tedNCRIGP 
r  1993  or  who 
1  placement  on 


the  list  for  fiscal  year  1994  will 

automatically  receive  a  copy  of  the 

fiscal  year  1994  solicitation  and  any 

supplements. 

Proposal  Services  Branch,  Awards 
Management  Division,  Coop>erative 
State  Research  Service,  U.S. 
Department  of  Agriculture,  Ag  Box 
2245,  Washington,  DC  20250-2245, 
Telephone:  (202)  401-5048. 
To  be  considered  for  funding  during 

FY  1994,  proposals  must  be  postmarked 

by  the  following  dates: 


Postmafked  dates 


Nov.  15, 1993 

^4ov.  22, 1993 „.. 

Dec.  6, 1993  .- 

Dec.  13, 1993 

Dec.  20,  1993 

Jan.  10, 1994 

Jan.  18, 1994 

Jan.  24,  1994 

Jan.  31,  1994 

Feb.  7, 1994  

Feb.  14, 1994 

Feb.  22,  1994 

Mar.  6, 1994  


Pro(  ram  areas 


Improving  human  nutrition  for  opbmal  health  .... 

Plant  Genome  

Plant  Genetic  Mechanisms  

Forest/range/crop/aquatic  ecosystems  ..'. 

Pathology 

Weed  scierKfl 

Plant  responses  to  ttie  errvironment 

Improving  reproductive  efficiency 

Photosynthesis  arxl  respiration ...,..„„.........„„.....« 

Entomology  ....... . ...............„_„....^..^ „... 

Nematology  

Alcohol  fuels 

Sustaining  animal  health  and  well-being 

Soils  and  soil  biology  „ 

Food  charactenzatiorVprocess/product  research 

Norvfood  characterizaborVprocess/product  'esear:h 

Plant  growth  and  development  ^ ^ 

Marftets  and  trade 

Rural  development „, 

Improved  utilization  of  wood  and  wood  fiber  ...„ 

Nitrogen  fixation/nitrogen  metabolism 

Ensuring  food  safety  

Research  career  erthancement  awards 

Equipment  grants ^ 

Seed  grants 

Improving  animal  growth  arxJ  development 

Identifying  genetw  mechanisms  arxl  gene  mappii  g  (anbnal)  


Contacts 
(202) 


205-0250 
401-6114 
401-5042 
401-4082 
401-4310 
401-4310 
401-4871 
401-6234 
401-6030 
401-5114 
401-5114 
401-4310 
401-6303 
401-4082 
401-1952 
401-1952 
401-5042 
401-4772 
401-4425 
401-1952 
401-6030 
401-4399 
401-6234 
401-6234 
401-6234 
205-0250 
401-4399 


Done  at  Washington,  DC,  this  30th  day  of 
August  1993. 

WUIiam  D.  Carlson, 

Associate  Administrator,  Cooperative  State 

Besearch  Service. 

(PR  Doc.  93-21701  Filed  9-3-93: 8:45  am] 
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DEPARTMENT  OF  EDUCATION 

Rehabilitation  Short-Term  Training 

AGENCY:  Department  of  Education. 
ACTION:  Notice  of  proposed  priorities  for 
fiscal  year  1994. 

SUMMARY:  The  Secretary  proposes 
priorities  for  fiscal  year  (FY)  1994  under 
the  Rehabilitation  Short-Term  Training 
program.  The  Secretary  takes  this  action 
to  focus  Federal  financial  assistance  on 
areas  of  identified  national  need.  These 
priorities  are  intended  to  maintain  and 
upgrade  the  basic  skills  and  knowledge 
of  trained  rehabilitation  professionals. 
The  following  two  priorities  are 
proposed:  (1)  Training  Rehabilitation 
Practitioners  and  Educators  on 
Provisions  of  titles  II  and  XVI  of  the 
Social  Security  Act.  (2)  Training 
Rehabilitation  Practitioners  and 
Educators  on  Student  Financial  Aid  and 
Student  Support  Services  for 
Individuals  with  Disabilities  in 
Postsecondary  Education  Settings. 

DATES:  Comments  must  be  received  on 
or  before  October  7, 1993. 
ADDRESSES:  All  comments  concerning 
these  proposed  priorities  should  be 
addressed  to  Ann  Queen,  U.S. 
Department  of  Education,  400  Maryland 
Avenue,  SW.,  room  3038  Switzer 
Building,  Washington.  DC  20202-2649. 
FOR  FURTHER  INFORMATION  CONTACT:  Mr. 
Robert  Werner.  U.S.  Department  of 
Education,  400  Maryland  Avenue,  SW., 
room  3322  Switzer  Building, 
Washington,  DC  20202-2649. 
Telephone:  (202)  205-8291.  Individuals 
who  use  a  telecommunications  device 
for  the  deaf  (TDD)  may  call  the  Federal 
Information  Relay  Service  at  1-800- 
877-8339  between  8  a.m.  and  8  p.m.. 
Eastern  time,  Monday  through  Friday. 
SUPPLEMENTARY  INFORMATION:  The 
Rehabilitation  Short-Term  Training 
program  is  authorized  by  section  302  of 
title  III  of  the  Rehabilitation  Act  of  1973, 
as  amended.  The  purpose  of  this 
discretionary  grant  program  is  to 
provide  Federal  support  for  the 
development  and  conduct  of  special 
seminars,  institutes,  workshops,  and 
other  short-term  courses  in  technical 
matters  relating  to  the  delivery  of 
vocational,  medical,  social,  and 
psychological  rehabilitation  services. 

The  Secretary  will  announce  the  final 
priorities  in  a  notice  in  the  Federal 
Register.  The  final  priorities  will  be 
determined  by  responses  to  this  notice, 
available  funds,  and  other 
considerations  of  the  Department. 
Funding  of  particular  projects  depends 
on  the  availability  of  funds,  the  nature 
of  the  final  priorities,  and  the  quality  of 


the  applications  received.  The 
publication  of  these  proposed  priorities 
does  not  preclude  the  Secretary  from 
proposing  additional  priorities,  nor  does 
it  limit  the  Secretary  to  funding  only 
these  priorities,  subject  to  meeting 
applicable  rulemaking  requirements. 
These  proposed  priorities  support 
National  Education  Goal  5  for  preparing 
all  adult  Americans  for  literacy  and 
productive  employment  in  our  modem 
economy.  The  Department  supports  a 
variety  of  training  activities  for 
vocational  rehabilitation  personnel  so 
that  they  may  assist  individuals  with 
disabilities  in  gaining  the  knowledge 
and  skills  to  obtain  employment  and 
compete  in  a  global  economy. 

Note:  This  notice  of  proposed  priorities 
does  not  solicit  applications.  A  notice 
inviting  applications  under  these 
comptetitions  will  be  published  in  the 
Federal  Register  concurrent  with  or 
following  publication  of  the  notice  of  final 
priorities. 

Priorities 

Under  34  CFR  75.105(c)(3),  the 
Secretary  proposes  to  give  an  absolute 
preference  to  applications  that  meet  one 
of  the  following  priorities.  The  Secretary 
proposes  to  fund  under  these 
competitions  only  applications  that 
meet  one  of  these  absolute  priorities: 

Proposed  Priority  1 — Training 
Rehabilitation  {petitioners  and 
Educators  on  Provisions  of  Titles  U  and 
X\l  of  the  Social  Security  Act 

Background 

The  Rehabilitation  Act  Amendments 
of  1992  (Pub.  L.  102-569),  direct  the 
Secretary  to  furnish  training  to 
rehabilitation  counselors  and  other 
rehabilitation  persormel  regarding  the 
provisions  of  titles  II  and  XVI  of  the 
Social  Security  Act  that  are  related  to 
work  incentives  for  individuals  with 
disabilities.  Title  II  of  the  Social 
Security  Act  authorizes  the  Social 
Security  Disability  Insurance  (SSDI) 
program  to  provide  benefits  for  workers 
who  have  contributed  to  the  Social 
Security  trust  funds  and  become 
disabled  before  retirement  age.  SSDI 
also  provides  benefits  for  family 
members.  In  addition,  an  individual 
receiving  SSDI  payments  for  two  years 
is  eligible  for  Medicare  benefits.  Title 
XVI  of  the  Social  Security  Act 
authorizes  the  Supplemental  Security 
Income  (SSI)  program,  a  federally 
administered  cash  assistance  program 
designed  to  provide  a  minimum  income 
to  aged,  blind,  and  other  disabled 
individuals.  In  most  States,  individuals 
who  qualify  for  SSI  payments  also 
qualify  for  Medicaid,  the  Federal-State 
health  insurance  program  for  people 


with  low  income.  Since  the  SSDI 
program  was  established  in  1954  and 
the  SSI  program  was  established  in 
1972,  Congress  has  established  various 
referral  arrangements  for  rehabilitation 
services  to  be  provided  to  persons 
eligible  for  benefits  under  SSDI  or  SSI. 
In  addition.  Social  Security  legislation 
over  the  years  has  created  work 
incentives  to  assist  individuals  with 
disabilities  in  their  transition  to 
employment. 

A  wide  range  of  work  incentives  is 
available  for  SSI  and  SSDI  recipients. 
Some  incentives,  such  as  income 
exclusions,  continued  Medicaid 
coverage.  Plans  for  Achieving  Self- 
Support,  and  student  earned  income 
exclusions,  are  available  only  for 
recipients  of  SSI.  Other  incentives,  such 
as  a  trial  work  period,  extended  period 
of  eligibility,  continuation  of  Medicare, 
job  coach  subsidy,  and  employer 
subsidy,  are  available  only  to 
beneficiaries  of  SSDI.  People  on  both 
SSI  and  SSDI  are  eligible  for  Impairment 
Related  Work  Expenses  through  which 
monthly  out-of-pocket  costs  for 
disability-related  services  and  items 
needed  in  order  to  work  are  deducted 
from  gross  monthly  earnings  to 
determine  countable  income. 

Educators  who  are  preparing 
individuals  for  careers  in  rehabilitation 
and  trainers  of  personnel  working  in  or 
with  State  vocational  rehabilitation  (VR) 
agencies  need  to  become  familiar  with 
Social  Security  rehabilitation  provisions 
and  their  related  incentives  to  improve 
existing  curricula  on  these  provisions. 

The  Rehabilitation  Services 
Administration  of  the  U.S.  Department 
of  Education  will  coordinate  the 
oversight  of  this  project  with  the  Social 
Security  Administration  (SSA)  to  ensure 
that  the  training  provided  is  consistent 
with  the  regulations  and  related 
guidance  and  policy  materials 
developed  by  SSA  for  implementation 
of  the  various  incentive  provisions. 

Priority 

Projects  must  develop  training  on  (1) 
the  incentive  provisions  of  titles  II  and 
XVI  of  the  Social  Security  Act;  and  (2) 
the  relationship  and  impact  of  these 
incentives  on  the  provision  of 
vocational  rehabilitation  services  to 
individuals  with  disabilities.  The 
training  must  focus  on  the  skills 
necessary  for  VR  personnel  to  develop 
and  modify  Individualized  Written 
Rehabilitation  Porgrams  (IWRPs)  for 
persons  receiving  SSI  and  SSDI  and 
focus  on  the  importance  of  collaboration 
between  VR  counselors  and  SSA  staff  in 
assisting  individuals  with  disabilities  to 
move  from  receiving  SSI  and  SSDI  to 
being  employed. 
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Projects  must  use  existing 
informational  materials  developed  by 
the  SSA  on  the  subject  of  work 
incentives,  including  the  SSA's 
materials  on  its  approaches  to  and 
strategies  for  implementing  these 
incentive  provisions. 

Projects  must  (1)  provide  training 
through  seminars  or  workshops  for  both 
pre-service  educators  and  State  VR  in- 
service  training  agency  personnel  to 
prepare  them  to  be  trainers  of  present 
and  future  rehabilitation  counselors  on 
incentive  provisions  under  titles  II  and 
XVI  of  the  Social  Security  Act;  and  (2) 
be  national  in  scope  and  demonstrate 
potential  for  replication  based  on 
project  outcomes  through  the 
dissemination  of  training  materials  and 
protocols.  Projects  also  must  provide  for 
coordination  with  Social  Security 
Administration  central,  regional,  or 
local  offices  to  use  existing  training 
materials,  build  on  them,  and  to 
facilitate  working  relationships. 

Proposed  Priority  2 — Training 
Rehabilitation  Counselors,  Practitioners, 
and  Educators  on  Student  Financial  Aid 
and  Student  Support  Services  for 
Individuals  With  Disabilities  in 
Postsecondary  Education  Settings 

Background 

In  recent  years  eligibility 
requirements  for  student  financial 
assistance  in  the  form  of  fellowships, 
scholarships,  stipends,  discretionary 
grants,  and  loans  have  changed 
significantly  as  a  result  of  new  laws  and 
regulations.  In  providing  rehabilitation 
services  to  individuals  with  disabilities, 
rehabilitation  practitioners  must  be 
aware  of  related  services  and  benefits 
provided  pursuant  to  any  Federal.  State, 
or  local  program  that  will  enhance  the 
capacity  of  the  individual  to  achieve  his 
or  her  vocational  objectives. 
Rehabilitation  counselors,  other 
rehabilitation  personnel,  and  trainers  of 
personnel  working  in  or  with  State  VR 
agencies  require  up-to-date  information 
on  the  provisions  and  administration  of 
postsecondary  student  aid  programs. 


In  addition  to  fin;  ncial  assistance, 
students  with  disab  lities  often  require 
educational  support  services  to 
participate  fully  in  oostsecondary 
education  programs.  School-based 
services  are  often  provided  by  student 
service  programs  in  postsecondary 
institutions.  Frequently,  arranging 
supports  for  an  individual  with  a  severe 
disability  involves  ( nsuring  that 
collaboration  occur  between 
postsecondary  supp  ort  programs  and 
the  rehabilitation,  n  ental  health,  and 
independent  living  .ervice  systems. 
Informational  materials  are  needed  that 
will  prepare  rehabil  tation  counselors 
and  other  rehabilita  ion  practitioners  to 
collaborate  effective  ly  in  assisting 
individuals  with  di:  abilities  through 
student  support  ser  ices  programs. 
Informational  mater  als  are  needed  for 
use  by  rehabilitatioi  educators  for  use 
in  their  educational  programs  where 
rehabilitation  perso  inel  are  being 
prepared  for  roles  ii  rehabilitation 
services  delivery. 

Priority 

Projects  must  develop  training  on  (1) 
student  financial  a&  istance  programs 
and  student  suppor*  service  programs 
for  students  with  di  abilities  in 
postsecondary  eduo  tion;  and  (2)  the 
relationship  and  im|  act  of  these 
financial  and  suppoi  services  on  the 
provision  of  vocaticial  rehabilitation 
services  to  individut  Is  with  disabilities. 
For  rehabilitation  counselors, 
practitioners,  and  administrators,  the 
training  must  focus  <  n  increasing  their 
knowledge  and  skil.  ,  developing  and 
modifying  Individue  lized  Written 
Rehabilitation  Progn  ms  (IWRPs)  for 
individuals  with  disibilities,  and  the 
importance  of  collaboration  between  VR 
staff  and  postsecond  iry  education  staff 
in  assisting  individuils  with  disabilities 
to  beneBt  from  higher  education. 

Projects  must  prov  de  training 
through  seminars  or  workshops  for 
rehabilitation  counselors,  rehabilitation 
educators,  and  othef  personnel, 
including  recipients  of  rehabilitation 
training  program  grai^t  awards,  on 


student  financial  assistance  and  student 
support  services  available  in 
postsecondary  education  settings  for 
students  with  disabilities. 

Projects  must  be  national  in  scope  and 
demonstrate  potential  for  replication 
based  on  project  outcomes  through  the 
dissemination  of  training  materials  and 
protocols. 

Intergovenunental  Review 

This  program  is  subject  to  the 
requirements  of  Executive  Order  12372 
and  the  regulations  in  34  CFR  part  79. 
The  objective  of  the  Executive  order  is 
to  foster  an  intergovernmental 
partnership  and  a  strengthened 
federalism  by  relying  on  processes 
developed  by  State  and  local 
governments  for  coordination  and 
review  of  proposed  Federal  financial 
assistance. 

In  accordance  with  the  order,  this 
document  is  intended  to  provide  early 
notification  of  the  Department's  specific 
plans  and  actions  for  this  program. 

Invitation  to  Comment 

Interested  persons  are  invited  to 
submit  comments  and  recommendations 
regarding  these  proposed  priorities. 

All  comments  submitted  in  response 
to  this  notice  will  be  available  for  public 
inspection,  during  and  after  the 
comment  period,  in  room  3324  Mary  E. 
Switzer  Building.  330  C  Street.  SW.. 
Washington,  DC,  between  the  hours  of 
8.30  a.m.  and  4  p.m.,  Monday  through 
Friday  of  each  week  except  Federal 
hohdays. 

Applicable  Federal  Regulations 

34  CFR  parts  385  and  390. 

Program  Authority:  29  U.S.C  774. 
(Catalog  of  Federal  Domestic  Assistance 
Number  84.246.  Rehabilitation  Short-Term 
Training) 

Dated:  August  30, 1993. 
Richard  W.  Riley. 
Secretary  of  Education. 
[PR  Doc.  93-21730  Filed  9-3-93;  8:45  ami 
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DEPARTMENT  OF  EDUCATION 

34CFRPart21 
RtN  1801-AA01 

Equal  Access  to  Justka 

AGENCY:  Department  of  Education. 
ACnOM;  Final  Regulations. 

summary:  The  Secretary  amends  the 
regulations  that  implement  the  Equal 
Access  to  Justice  Act.  These  final 
regulations  are  needed  to  implement 
amendments  to  the  Equal  Access  to 
Justice  Act  and  to  incorporate  a  change 
necessitated  by  section  3501  of  the 
Augustus  F.  Hawkins-Robert  T.  Stafford 
Elementary  and  Secondary  School 
Improvement  Amendments  of  1988 
(Hawkins- Stafford). 
EFFECnVE  DATE:  These  regulations  take 
effect  either  45  days  after  publication  in 
the  Federal  Register  or  later  if  Congress 
takes  certain  adjournments.  If  you  want 
to  know  the  effective  date  of  these 
regulations,  call  or  write  the  Department 
of  Education  contact  person.  A 
document  announcing  the  effective  date 
will  be  published  in  the  Federal 
Register. 

FOR  FURTHER  INFORMATION  CONTACT: 
David  A.  Berthiaume,  U.S.  Department 
of  Education,  400  Maryland  Avenue 
SW..  room  5129.  Washington.  DC 
20202-2110.  Telephone:  (202)  401- 
3690.  Individuals  who  use  a 
telecommunications  device  for  the  deaf 
(TDD)  may  call  the  Federal  Information 
Relay  Service  (FIRS)  at  l-800-«77-8339 
between  8  a.m.  and  8  p.m..  Eastern  time, 
Monday  through  Friday.    ' 
SUPPLEMENTARY  INFORMATION:  The  Equal 
Access  to  Justice  Act  (EAJA).  5  U.S.C. 
504.  requires  Federal  agencies  to  pay 
attorneys'  fees  and  other  litigation 
expenses  to  a  prevailing  party,  other 
than  the  UnitMl  States,  in  an  adversary 
adjudication  covered  by  the  Act.  This 
Act  was  amended  in  1985  by  the  Equal 
Access  to  Justice  Act.  Extension  and 
Amendment.  Public  Law  99-80, 99  Stat. 
183.  5  U.S.C.  504.  These  regulations 
implement  these  statutory  changes.  In 
addition,  the  regulations  are  needed 
because  of  the  revisions  to  Part  E  of  the 
General  Education  Provisions  Act 
(GEPA).  20  U.S.C.  1234  et  seq..  by 
Hawkins-Stafford. 

Analysis  of  Comments  and  Changes 

In  resfranse  to  the  Secretary's 
invitation  in  the  NPRM.  one  party 
submitted  a  comment  on  the  proposed 
regulations.  An  analysis  of  this 
comment  and  of  the  change  in  the 
regulations  resulting  from  this  comment 
follows. 


Technical  and  other  minor  changes — 
and  suggested  changes  the  Secretary  is 
not  legally  authorized  to  make  under  the 
applicable  statutory  authority — are  not 
addressed. 

Comments:  The  Secretary  received 
one  oral  comment  on  the  NPRM.  The 
commenter  stated  that,  as  written, 
§  21.54  of  the  regulations  provides  that 
the  Secretary  may  review  decisions  of 
the  General  Services  Administration 
Board  of  Contract  Appeals  (GSBCA) 
under  the  Contract  Disputes  Act  (CDA). 
The  commenter  noted  that  the  CDA 
removed  all  residual  decisional 
authority  from  agency  heads.  Under  the 
CDA.  the  authority  of  an  agency  head  is 
limited  to  establishing  an  agency  board 
to  decide  appeals  or  arranging  for  the 
agency's  appeals  to  be  decided  by 
another  agency's  board.  The  commenter 
suggested  that  §  21.54  be  amended  to 
preclude  the  Secretary  from  reviewing 
decisions  of  the  GSBCA. 

Discussion:  Under  the  CDA,  the 
Secretary  lacks  authority  to  conduct  any 
review  of  a  decision  found  in  a  GSBCA 
decision.  As  a  result,  any  EAJA  review 
by  the  Secretary  would  be  extremely 
limited.  The  Secretary  has  decided  to 
make  the  changes  suggested  by  the 
commenter  in  order  to  comply  with  the 
CDA. 

Changes:  The  Secretary  has  amended 
§  21.54,  and  removed  the  Secretary's 
ability  to  review  decisions  of  the 
GSBCA  in  adversary  adjudications 
arising  under  the  CDA. 

Executive  Order  1 2291 

These  regulations  have  been  reviewed 
in  accordance  with  Executive  Order 
12291.  They  are  not  classified  as  major 
because  they  do  not  meet  the  criteria  for 
major  regulations  established  in  the 
order. 

Assessment  of  Educational  Impact 

In  the  notice  of  proposed  rulemaking, 
the  Secretary  requested  comments  on 
whether  the  proposed  regulations  would 
require  transmission  of  information  that 
is  being  gathered  by  or  is  available  from 
any  other  agency  or  authority  of  the 
United  States. 

Based  on  the  response  to  the  proposed 
rules  and  on  its  own  review,  the 
Department  has  determined  that  the 
regulations  in  this  document  do  not 
require  transmission  of  information  that 
is  being  gathered  by  or  is  available  from 
any  other  agency  or  authority  of  the 
United  States. 

List  of  Subjects  in  34  CFR  Part  21 

Administrative  practice  and 
procedure.  Attorney  fees,  Equal  Access 
to  Justice  Act,  Reporting  and 
recordkeeping  requirements. 


Dated:  September  1 ,  1993. 
Richard  W.  Riley, 

Secretary  of  Education. 

(Catalog  of  Federal  Domestic  Assistance 

Numt)er  is  not  applicable) 

The  Secretary  amends  Title  34  of  the 
Code  of  Federal  Regulations  by  revising 
part  21  to  read  as  follows: 

PART  21— EQUAL  ACCESS  TO 
JUSTICE 


Subpart  A— General 

21.1  Equal  Access  to  justice  Act. 

21.2  Time  period  when  the  Act  applies. 

21.3  Definitions. 

Subpart  B— Which  Adversary  Adjudications 
Are  Covered? 

21.10  Adversary  adjudications  covered  by 
the  Act. 

21.11  Effect  of  judicial  review  of  adversary 
adjudication. 

Subpart  C-Mow  Is  Eligibility  Determined? 

21.20    Types  of  eligible  applicants. 
Z1.21    Detennination  of  net  worth  and 

number  of  employees. 
21.22    Applicants  representing  others. 

Sul>part  D— How  Does  One  Apply  for  an 
Award? 

21.30  Time  for  filing  application. 

21.31  Contents  of  application. 

21.32  Confidentiality  of  information  about 
net  worth. 

21.33  Allowable  fees  and  expenses. 

Subpart  E— What  Procedures  Are  Used  in 
Considering  Applications? 

21.40  Filing  and  service  of  documents. 

21.41  Answer  to  application. 

21.42  Reply. 

21.43  Comments  by  other  parties. 

21.44  Further  proceedings. 

Subpart  F— How  Are  Awards  Determined? 

21.50  Standards  for  awards. 

21.51  Initial  decision  in  applications  not 
subject  to  the  CRRA. 

21.52  Initial  decision  by  an  adjudicative 
officer  in  applications  subject  to  CRRA 
jurisdiction. 

21.53  Final  decision  of  the  CRRA. 

21.54  Review  by  the  Secretary. 

21.55  Final  decision  if  the  Secretary  does 
not  review. 

2 1 .  56    Jud  icial  review. 

Sut>part  O— How  Are  Awards  Paid? 

2 1 .60  Payment  of  awards. 

21.61  Release. 

Authority:  5  U.S.C.  504,  unless  otherwise 
noted. 

Subpart  A— Oer>eral 

S  21.1    Equal  Access  to  Justice  Act 

(a)  The  Equal  Access  to  Justice  Act 
(the  Act)  provides  for  the  award  of  fees 
and  other  expenses  to  applicants  that — 
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(1)  Are  |ir«vailing  parties  in  adversary 
adjudications  before  the  Department  of 
Education:  and 

(2)  Meet  all  other  conditions  of 
eligibility  contained  in  this  part. 

(b)  An  eligible  applicant,  as  described 
ia  paragraph  (a)  of  this  section,  is 
entitled  lo  receive  an  award  unless — 

(1)  The  adjudicative  ofncer.  the  Civil 
Rights  Reviewing  Authority  (CRRA).  or 
the  Secretary  on  review,  determines 
that— 

(i)  The  Department's  position  was 
substantially  justified:  or 

(ii)  Special  circumstances  make  an 
award  unjust;  or 

(2)  The  adversary  adjudication  is 
under  judicial  review,  in  which  case  the 
applicant  may  receive  an  award  only  as 
described  in  §  21.11. 

(c)  The  determination  under 
paragraph  (b)(l)(i)  of  this  section  is 
based  on  the  administrative  record,  as  a 
whole,  made  during  the  adversary 
adjudication  for  which  fees  and  other 
expenses  are  sought 

(Authority:  5  U.S.C.  504(a)(1)  and  (c)(1)) 

§21^    Time  period  wtten  the  Act  appHes. 

The  Act  applies  to  any  adversary 
adjudication  covered  under  this  part 
pending  or  commenced  before  the 
Department  on  or  after  August  5, 1985. 

(Authority:  5  U.S.C.  S04(note)) 

§2U    OefinMons. 

The  following  definitions  apply  to 
this  part: 

Act  means  the  Equal  Access  to  Justice 
Act 

Adjudicative  officer  means  the 
Administrative  Law  Judge,  hearing 
examiner,  or  other  deciding  official  who 
presided  at  the  underlying  adversary 
adjudication. 

(Authority:  5  VS.C  504(bKl)(D)) 

Adversary  adjudication  means  a 
proceeding — 

(1)  Conducted  by  the  Department  for 
the  formulation  of  an  order  or  decision 
arising  from  a  hearing  on  the  record 
under  the  Administrative  Procedure  Act 
(5  U.S.C.  554); 

(2)  Listed  in  §21.10;  and 

(3)  In  which  the  position  of  the 
Department  was  represented  by  counsel 
or  other  representative  who  entered  an 
appearance  and  participated  in  the 
proceeding. 

(Authority:  5  U.S.C.  504(b)(lKC)) 

Appiioation  subject  to  the  jurisdiction 
of  the  CRRA  means  an  application  for 
fees  and  expenses  based  on  an 
underlying  proceeding  conducted  under 
34  CFR  parts  100, 101. 104.  lOd.  or  110. 

(Authority:  5  U.S.C  504(bMlWC);  20  U.S.C 
1681;  29  U.S.C  7M:  42  U.S.C  2000d-l  et 
seq.  and  6101  et  seq.) 


CRRA  means  the  Civil  Fights 
Reviewing  Authority,  the  reviewing 
authority  established  by  the  Secretary  to 
consider  applicatictis  under  34  CFR 
parts  100,  101, 104.  106.  and  110. 

(Authority:  5  U.S.C  504fb)(l'!C);  20  U.S.C 
1681;  29  U.S.C  794:  42  U.S.C.  2000d-l  et 
seq.  and  6101  et  seq.] 

Department  means  the  IJ.S. 
Department  of  Education. 

Department's  cojnsel  n  eans  counsel 
for  the  Department  of  Edu  :3tion  or 
another  Federal  agency. 

Employee  mean?: 

(1)  A  person  vrho  r^ukrly  performs 
services  for  an  applicant — 

(i)  For  remuneration;  an  d 

(ii)  Under  the  applicant  s  direction 
and  control. 

(2)  A  part-time  or  seaso  lal  employee 
who  performs  services  for  an 
applicant — 

(i)  For  renumeration;  ard 

(ii)  Under  the  applicant  s  direction 
and  control. 

(Authority:  5  U.S.C.  504(c)(1) 

Fees  and  other  expense ;  means  an 
eligible  applicant's  reasor  able  fees  and 
expenses — 

(1)  Related  to  the  issues  on  which  it 
was  the  prevailing  party  ii  the 
adversary  adjudication:  a:  id 

(2)  Further  described  a  §§  21.33  and 
21.50. 

(Authority:  5  U.SJC  504  (aK^ ).  (b)(t)(A),  and 
(c)(lH 

Party  means  a  "person'  or  a  "party" 
as  those  terms  are  definec  in  the 
Administrative  Procedurt  Act  (5  U.S.C. 
551(3)).  including  an  individual, 
partnership,  corporation,  association, 
unit  of  local  goveriment.  or  public  or 
private  organization  that  neets  the 
requirements  in  §  21.20.  'Tie  term  does 
not  include  an  agency  of  he  Federal 
Government. 

(Authority:  5  U.S.C  i04(bMl  MB)) 

Position  of  the  Veparln  ent  means,  in 
addition  to  the  position  taken  by  the 
Department  in  the  adversary 
adjudication,  the  action  or  failure  to  act 
by  the  Department  upon  which  the 
adversary  adjudicclion  is  based. 

(Authority:  5  U.S.C  ,584  (aM)  and  (b)(l)(Ei) 

Secretary  means  the  Se^a«tary  of  the 
U.S.  Department  of  Educrtion  or  an 
official  or  employee  of  th  t  Department 
acting  for  the  Secrnary  u;  ider  a 
delegation  of  authority. 

(Auth<Kity:  5  U.S.C  'iM  (b)(.' )  and  {cKDl 


Subpart  B— Which  Adversary 
AdJudtcatkMis  Are  Covered? 

§  21.10    Adversary  adjudications  covered 
by  the  Act 

The  Act  covers  adversary 
adjudications  under  section  554  of  Title 
5  of  the  United  States  Code.  These 
include  the  following: 

(a)  Compliance  proceedings  under 
Title  VI  of  the  Civil  Rights  Act  of  1964 
(42U.S.C.  2000detse<j.). 

(b)  Compliance  and  enforcement 
proceedings  under  the  Age 
Discrimination  Act  of  1975  {42  U.S.C 
6101  etseq.). 

(c)  Compliance  proceedings  under 
Title  IX  of  the  Education  Amendmenu 
of  1972  (20  U.S.C.  1681  et  seq.). 

(d)  Compliance  proceedingis  under 
section  504  of  the  Rehabilitation  Act  of 
1973  (29  U.S.C.  794). 

(e)  Withholding  proceedings  under 
section  1001  of  Pub.  L  100-297 
(Hawkins-Stafford)  (20  U.S.C.  2833). 

(f)  Piooeedings  under  any  of  the 
following: 

(1)  Section  5(g)  of  Pub.  L  81-874 
(Financial  Assistance  for  Local 
Educational  Agencies  in  Areas  Affected 
by  Federal  AcUvity)  {20  U.S.C.  240(g)). 

(2)  Sections  6{c)  or  11(a)  of  Pub.  L. 
81-815  (an  act  relating  to  the 
construction  of  school  facilities  in  areas 
a^ected  by  Federal  activities  and  for 
other  purposes)  {20  U.S.C.  636(c)  or     - 
641(a)i. 

(3)  Section  6  of  Pub.  L.  95-563 
(Contract  Disputes  Act  of  1978)  {41 
U.S.C.  605). 

(4)  Part  E  of  the  General  Education 
Provisions  Act  (20  U.S-C.  1234  et  seq^. 

(g)  Other  adversary  adjudications  that 
fall  within  the  coverage  of  the  Act. 

(Authori^:  S  U.S.C.  S04(c)  and  5S4;  20  U.S.C 
1234(0(2)) 

$21.11    Effect  of  Judicial  review  of 
advefsary  sc^udicetion. 

If  a  court  reviews  the  underlying 
decision  of  an  adversary  adjudication 
covered  under  this  part,  an  award  of 
fees  and  other  expenses  may  be  made 
only  under  28  U.S.C.  2412  (awards  in 
certain  judicial  proceedings). 

(Authority:  5  U.SXl  504(c)(  1 );  28  U.SXI 
2412(d)(3)) 

Subpart  C— How  Is  EligibUlty 
Determined? 

§  21 .20    Types  of  eltgible  applicants. 

The  following  types  of  parties  that 
prevail  in  adversary  adjudications  are 
eligible  to  apply  under  the  Act  for  an 
a*wd  of  fees  and  other  expenses: 

(a|  An  individual  who  has  a  net  worth 
of  not  more  than  $2  miUion. 

{b)  Any  owner  of  an  unincorfKjrated 
business  who  has — 


47194     Federal  Register  /  Vol.  58.  No.  171  /  Tuesday.  September  7.  1993  /  Rules  and  Regulations 


(1)  A  net  worth  of  not  more  than  $7 
million,  including  both  personal  and 
business  interests;  and 

(2)  Not  more  than  500  employees. 

(c)  A  charitable  or  other  tax-exempt 
organization — 

(1)  As  described  in  section  501(c)(3) 
of  the  Internal  Revenue  Code  of  1954 
(26  U.S.C  501(c)(3));  and 

(2)  Having  not  more  than  500 
employees. 

(d)  A  cooperative  association — 

(1)  As  defined  in  section  15(a)  of  the 
Agricultural  Marketing  Act  (12  U.S.C. 
1141(a));  and 

(2)  Having  not  more  than  500 
employees. 

(e)  Any  other  partnership, 
corporation,  association,  unit  of  local 
government,  or  organization  that  has — 

(1)  A  net  worth  of  not  more  than  $7 

million;  and 

(2)  Not  more  than  500  employees. 

(Authority:  5  U.S.C.  504(b)(1)(B)) 

§  21  ^1    Detennination  of  net  worth  artd 
number  of  employees. 

(a)  The  adjudicative  officer  shall 
determine  an  applicant's  net  worth  and 
number  of  employees  as  of  the  date  the 
adversary  adjudication  was  initiated. 

(b)  In  determining  eligibility,  the 
adjudicative  officer  shall  include  the  net 
worth  and  number  of  employees  of  the 
applicant  and  all  of  the  affiliates  of  the 
applicant. 

(c)  For  the  purposes  of  paragraph  (b) 
of  this  section,  the  adjudicative  officer 
shall  consider  the  following  as  an 
affiliate: 

(1)  Any  individual,  corporation,  or 
other  entity  that  directly  or  indirectly 
owns  or  controls  a  majority  of  the  voting 
shares  or  other  interest  of  the  applicant; 

(2)  Any  corporation  or  other  entity  of 
which  the  applicant  directly  or 
indirectly  owns  or  controls  a  majority  of 
the  voting  shares  or  other  interest;  and 

(3)  Any  entity  with  a  financial 
relationship  to  the  applicant  that,  in  the 
determination  of  the  adjudicative 
officer,  constitutes  an  affiliation  for  the 
purposes  of  paragraph  (b)  of  this 
section. 

(d)  In  determining  the  number  of 
employees  of  an  applicant  and  its 
affiliates,  the  adjudicative  officer  shall 
count  part-time  employees  on  a 
proportional  basis. 

(Authority:  5  U.S.C.  504(c)(1)) 

§21.22    Applicants  reprMenting  others. 

If  an  applicant  is  a  party  in  an 
adversary  adjudication  primarily  on 
behalf  of  one  or  more  persons  or  entities 
that  are  ineligible  under  this  part,  then 
the  applicant  is  not  eligible  for  an 
award. 

(Authority:  5  U.S.C  504  (b)(1)(B)  and  (c)(1)) 


Subpart  D— How  Does  One  Apply  for 
an  Award? 

$21.30   Time  for  filing  application. 

(a)  In  order  to  be  considered  for  an 
award  under  this  part,  an  applicant  may 
file  its  application  when  it  prevails  in 
an  adversary  adjudication— or  in  a 
significant  and  discrete  substantive 
portion  of  an  adversary  adjudication — 
but  no  later  than  30  days  after  the 
Department's  final  disposition  of  the 
adversary  adjudication. 

(b)  In  the  case  of  a  review  or 
reconsideration  of  a  decision  in  which 
an  applicant  has  prevailed  or  believes  it 
has  prevailed,  the  adjudicative  officer 
shall  stay  the  proceedings  on  the 
application  pending  final  disposition  of 
the  underlying  issue. 

(c)  For  purposes  of  this  part,  final 
disposition  of  the  adversary 
adjudication  means  the  latest  of — 

(1)  The  date  on  which  an  initial 
decision  or  other  recommended 
disposition  of  the  merits  of  the 
proceeding  by  an  adjudicative  officer 
becomes  administratively  final; 

(2)  The  date  of  an  order  disposing  of 
any  petitions  for  reconsideration  of  the 
final  order  in  the  adversary 
adjudication;  j 

(3)  If  no  petition  fOr  reconsideration  is 
filed,  the  last  date  on  which  that  typ)e  of 
{>etition  could  have  been  filed;  or 

(4)  The  date  of  a  final  order  or  any 
other  final  resolution  of  a  proceeding — 
such  as  a  settlement  or  voluntary 
dismissal — that  is  not  subject  to  a 
petition  for  reconsideration. 

(Authority:  5  U.S.C.  504  (a)(2)  and  (c)(1)) 

S  21 .31    Contents  of  application. 

(a)  In  its  application  for  an  award  of 
fees  and  other  expenses,  an  applicant 
shall  include  the  following: 

(1)  Information  adequate  to  show  that 
the  applicant  is  a  prevailing  party  in  an 
adversary  adjudication  or  in  a 
significant  and  discrete  substantive 
portion  of  an  adversary  adjudication. 

(2)  A  statement  that  the  adversary 
adjudication  is  covered  by  the  Act 
according  to  §21.10. 

(3)  An  allegation  that  the  position  of 
the  Department  was  not  substantially 
justifi«l,  including  a  description  of  the 
specific  position. 

(4)  Unless  the  applicant  is  a  qualified 
tax-exempt  organization  or  a  qualified 
agricultural  cooperative  association, 
information  adequate  to  show  that  the 
applicant  qualifies  under  the 
requirements  of  §§  21.20  and  21.21 
regarding  net  worth.  The  information,  if 
applicable,  shall  include  a  detailed 
exhibit  of  the  net  worth  of  the 
applicant — and  its  a^iliates  as  described 


in  §  21.21— as  of  the  date  the  proceeding 
was  initiated. 

(5)(i)  The  total  amount  of  fees  and 
expenses  sought  in  the  award;  and 

(ii)  An  itemized  statement  of— 

(A)  Each  expense;  and 

(B)  Each  fee,  including  the  actual  time 
ex[>ended  for  this  fee  and  the  rate  at 
which  the  fee  was  computed. 

(6)  A  written  verification  under  oath 
or  affirmation  or  under  penalty  of 
perjury  from  each  attorney  representing 
the  applicant  stating — 

(i)  Tne  rate  at  which  the  fee  submitted 
by  the  attorney  was  computed;  and 

(ii)  The  actual  time  expended  for  the 
fee. 

(7)  A  written  verification  under  oath, 
affirmation,  or  under  penalty  of  perjury 
that  the  information  contained  in  the 
application  and  any  accompanying 
material  is  true  and  complete  to  the  best 
of  the  applicant's  information  and 
belief. 

(b)  The  adjudicative  officer  may 
require  the  applicant  to  submit 
additional  information. 

(Authority:  5  U.S.C.  504  (a)(2)  and  (c)(1)) 

§21.32    Confidentiality  of  information 
atMut  net  vvorth. 

(a)  In  a  proceeding  on  an  application, 
the  public  record  ordinarily  includes 
the  information  showing  the  net  worth 
of  the  applicant. 

(b)  However,  if  an  applicant  objects  to 
public  disclosure  of  any  portion  of  the 
information  and  believes  there  are  legal 
grounds  for  withholding  it  from 
disclosure,  the  applicant  may  submit 
directly  to  the  adjudicative  officer — 

(1)  Tiie  information  the  applicant 
wishes  withheld  in  a  sealed  envelope 
labeled  "Confidential  Financial 
Information;"  and 

(2)  A  motion  to  withhold  the 
information  from  public  disclosure. 

(c)  The  motion  must — 

(1)  Describe  the  information  the 
applicant  is  requesting  be  withheld;  and 

(2)  Explain  in  detail — 

(i)  Why  that  information  falls  within 
one  or  more  of  the  specific  exemptions 
from  mandatory  disclosure  under  the 
Freedom  of  Information  Act; 

(ii)  Why  public  disclosure  of  the 
information  would  adversely  affect  the 
applicant;  and 

(iii)  Why  disclosure  is  not  required  in 
the  public  interest.  ^ 

(d)(1)  The  applicant  shall  serve  on 
Department's  counsel  a  copy  of  the 
material  referred  to  in  paragraph  (c)  of 
this  section. 

(2)  The  applicant  is  not  required  to 
give  a  copy  of  that  material  to  any  other 
party  to  the  proceeding. 

{e)(l)  If  the  adjudicative  officer  finds 
that  the  information  should  not  be 
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withheld  from  public  disclosure,  the 
information  is  placed  in  the  public 
record  of  the  proceeding. 

(2)  If  the  adjudicative  officer  finds 
that  the  information  should  be  withheld 
from  public  disclosure,  any  request  to 
inspect  or  copy  the  information  is 
treated  in  accordance  with  the 
Department's  established  procedures 
under  the  Freedom  of  Information  Act 
(34  CFR  part  5). 

(Authority:  5  U.S.C.  504(c)(1)) 

S  21 .33    Allowable  fees  and  expenses. 

(a)  A  prevaihng  party  may  apply  for 
an  award  of  fees  and  other  expenses 
incurred  by  the  party  in  connection 
with — 

(1)  An  adversary  adjudication;  or 

(2)  A  significant  and  discrete 
substantive  portion  of  an  adversary 
adjudication. 

(b)  If  a  proceeding  includes  issues 
covered  by  the  Act  and  issues  excluded 
from  coverage,  the  applicant  may  apply 
only  for  an  award  of  fees  and  other 
expenses  related  to  covered  issues. 

(c)  Allowable  fees  and  expenses 
include  the  following,  as  applicable: 

(1)  An  award  of  fees  based  on  rates 
customarily  charged  by  attorneys, 
agents,  and  expert  witnesses. 

(2)  An  award  for  the  reasonable 
expenses  of  the  attorney,  agent,  or 
expert  witness  as  a  separate  item  if  the 
attorney,  agent,  or  expert  witness 
ordinarily  charges  clients  separately  for 
those  expenses. 

(3)  The  cost  of  any  study,  analysis, 
engineering  report,  test,  or  project 
related  to  the  preparation  of  the 
applicant's  case  in  the  adversary 
adjudication. 

(d)  The  calculation  of  fees  and 
expenses  as  provided  for  under 
paragraph  (c)  of  this  section  shall  be  in 
accordance  with  the  standards  for 
awards  as  described  in  §  21.50(a) 
through  (c). 

(Authority:  5  U.S.C  504(a)(1),  (b)(1)(A)  and 
(cHD) 

Subpart  E— What  Procedures  Are  Used 
in  Considering  Applications? 

§  21 .40    Filing  and  service  of  docuntents. 
(a)  Except  as  provided  in  §  21.32  and 
in  applications  subject  to  the 
jurisdiction  of  the  CRRA,  an  applicant 
shall— 

(1)  File  with  the  adjudicative  officer 
its  application  and  any  related 
documents;  and 

(2)  Serve  on  all  parties  to  the 
adversary  adjudication  copies  of  its 
application  and  any  related  documents. 

(b)(1)  In  an  application  subject  to  the 
jurisdiction  of  the  CRRA,  the  applicant 
shall— 


(i)  File  with  the  CRRA  its  aoplication 
and  any  other  related  docum*  nts;  and 

(ii)  Serve  on  all  parties  to  tjie 
adversary  adjudicaticn  copie  of  its 
application  and  any  lelated  dxniments. 

(2)  In  applications  subject  to 
§  21.40(b)(1),  the  CRI'j\  shall  direct  the 
adjudicative  officer  t)  issue  an  initial 
decision  within  30  diys  of  th? 
completion  of  the  pn>ceeding5  on  the 
application.  The  adji  dicative  officer 
shall  conduct  proceedings  under  the 
procedures  of  §§  21.^  1-21.44 

(Authority:  5  U.S.C.  50'.(a)(2)  am  (c)(1);  20 
U.S.C  1681;  29  U.S.C  794;  42  U.S.C  2000d- 
1  et  seq.  and  6101  et  s^j.) 

§  21 .41    Answer  to  application. 

(a)(1)  Within  30  days  after  receiving 
an  application  for  an  award  under  this 
part,  the  Department's  counsel  may  file 
an  answer  to  the  application. 

(2)  The  Department's  counsel  may 
request  an  extension  of  time  for  filing 
the  Department's  answer. 

(3)  Tne  adjudicative  officer  shall  grant 
the  request  for  an  ex*  ension  if  the 
DeparUnent's  counsel  shows  good  cause 
for  the  reauest. 

.   (b)(1)  Tne  Department's  anfwer 
must — 

(i)  Explain  any  objections  t(  the 
award  requested;  and 

(ii)  Identify  the  fects  relied  :>n  in 
support  of  the  position  of  the 
Department. 

(2)  If  the  answer  is  based  oc  any 
alleged  facts  not  in  the  record  of  the 
adversary  adjudication,  the 
Department's  counsel  shall  in::lude  vfith 
the  answer  either — 

(i)  Supporting  affidavits;  or 

(ii)  A  request  for  further  pre  feedings 
under  §  21.44. 

(c)(1)  If  the  Department's  co  insel  and 
the  applicant  believe  that  the  ssues  in 
the  application  can  t<e  settled,  they  may 
jointly  file  a  statement  of  theii  intent  to 
negotiate  a  settlemer  t. 

r2)(i)  The  filing  of  a  statement  of  an 
intent  to  negotiate  e>  tends  tht  time  for 
filing  an  answer  for  30  days. 

(ii)  The  adjudicative  officer  shall  grant 
further  extensions  if  the  Department's 
counsel  and  the  epp  icant  joir  tly 
request  those  extens;  ons. 

(Authority:  5  U.S.C  504(c)(1)) 

§21.42    Reply. 

(a)  Within  15  days  after  rect  iving  an 
answer,  an  applicant  may  file  i  reply. 

(b)  If  the  applicant's  reply  i(  based  on 
any  alleged  facts  not  in  the  m  ord  of  the 
adversary  adjudicati  }n,  the  ap  plicant 
shall  include  with  ti  e  reply  ei  iher — 

(1)  Supporting  affidavits;  or 

(2)  A  request  for  futher  pro  codings 
under  §21.44. 

(Authority:  5  U.S.C  504(c)(1)) 


§21.43   Comments  by  other  parties. 

(a)  Any  party  to  a  proceeding,  other 
than  an  applicant  or  the  E)epartment's 
counsel,  may  file  comments  on — 

(1)  The  application  within  30  days 
after  the  applicant  files  the  apphcation; 

(2)  The  answer  within  30  days  after 
the  counsel  files  the  answer;  or 

(3)  Both,  if  the  comments  are  filed 
within  the  time  period  specified  in 
paragraphs  (a)(1)  and  (a)(2)  of  this 
section. 

(b)  The  commenting  party  may  not 
participate  further  in  proceedings  on  the 
application  unless  the  adjudicative 
officer  determines  that  further 
participation  is  necessary  to  permit  full 
exploration  of  matters  raised  in  the 
comments. 

(Authority:  5  US C  504(c)(1)) 

§21.44    FurttMT  proceedings. 

(a)  The  adjudicative  officer  shall  make 
the  determination  of  an  award  on  the 
basis  of  the  written  record. 

{b)(l)  However,  the  adjudicative 
officer  may  order  further  proceedings  on 
his  or  her  own  initiative  or  at  the 
request  of  the  applicant  or  the 
Department's  counsel. 

(2)  The  adjudicative  officer  may  order 
further  proceedings  only  if  he  or  she 
determines  that  those  proceedings  are 
necessary  for  full  and  fair  resolution  of 
issues  arising  from  the  application. 

(3)  If  further  proceedings  are  ordered, 
the  adjudicative  officer  shall  determine 
the  scope  of  those  proceedings,  which 
may  include  such  proceedings  as 
informal  conferences,  oral  arguments, 
additional  written  submissions, 
discovery,  or  an  evidentiary  hearing. 

(4)  An  adjudicative  officer  may  not 
order  discovery  or  an  evidentiary 
hearing  for  the  issue  of  whether  or  not 
the  Department's  position  was 
substantially  justified. 

(c)  If  the  applicant  or  the 
Department's  counsel  requests  the 
adjudicative  officer  to  order  further 
proceedings,  the  request  must — 

(1)  Specify  the  information  sought  or 
the  disputed  issues;  and 

(2)  Explain  why  the  additional 
proceedings  are  necessary  to  obtain  that 
information  or  resolve  those  issues. 

(Authority:  5  U.S.C  504(a)(3)  and  (cKD) 

Sut>part  F— How  Are  Awards 
Determined? 

§21.50    Standards  for  awards. 

(a)  In  determining  the  reasonableness 
of  the  amount  sou^t  as  an  award  of  fees 
and  expenses  for  an  attorney,  agent,  or 
expert  witness,  the  adjudicative  officer 
shall  consider  one  or  more  of  the 
following: 
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(l)(i)  If  the  attaroey.  agnot.  or  expert 
witness  is  in  private  practice,  his  or  her 
customary  fee  for  similar  services:  or 

(ii)  If  the  attorney,  agent,  or  expert 
witness  is  an  employee  of  the  applicant, 
the  fully  allocated  cost  of  the  services. 

(2)  The  prevailing  rate  for  similar 
services  in  the  community  in  which  the 
attorney,  agent,  or  expert  witness 
ordinarily  performs  services. 

(3)  The  Ume  the  attorney,  agent,  or 
expert  witness  actually  spent  on  the 
applicant's  behalf  with  respect  to  the 
adversary  adjudication. 

(4)  The  time  the  attorney,  agent,  or 
expert  witness  reasonably  spent  in  light 
of  the  difficuhy  or  complexity  of  the 
covered  issues  in  the  adversary 
adjudication. 

(5)  Any  other  factors  that  may  bear  on 
the  value  of  the  services  provided  by  the 
attorney,  agent,  or  expert  witness. 

(b)  Tne  adjudicative  officer  may  not 
grant — 

(1)  An  award  for  the  fee  of  an  attorney 
or  agent  in  excess  of  $75.00  per  hour;  or 

(2)  An  award  to  compensate  an  expert 
witness  in  excess  of  the  highest  rate  at 
which  the  Department  pays  expert 
witnesses. 

(c)  The  adjudicative  officer  may  also 
determine  whether — 

(1)  Any  study,  analysis,  engineering 
rep(»t,  text,  or  project  for  which  the 
applicant  seeks  an  award  was  necessary 
for  the  preparation  of  the  applicant's 
case  in  the  adversary  adjudication;  and 

(2)  The  costs  claimed  oy  the  applicant 
for  this  item  or  items  are  reasonable. 

(d)  The  adjudicative  officer  may  not 
make  an  award  to  an  eligible  party  if  the 
adjudicative  officer,  the  CRRA,  or  the 
Secretary  on  review  finds  that,  based  on 
a  review  of  the  administrative  record  as 
a  whole-^ 

(1)  The  position  of  the  Department,  as 
defined  in  §21.3.  was  substantially 
justified;  or 

(2)  Special  circumstances  make  an 
award  unjust. 

(e)  The  adjudicative  officer  may 
reduce  or  r^eny  an  award  to  the  extent 
that  the  applicant  engaged  in  conduct 
that  unduly  or  unreasonably  protracted 
the  adversary  adjudication. 

(0  If  an  applicant  is  entitled  to  an 
award  because  the  applicant  prevailed 
over  another  agency  of  the  United  States 
that  participated  in  a  proceeding  before 
the  Department  and  that  agency's 
position  was  not  substantially  justified, 
the  adjudicative  officer  shall  determine 
whether  to  make  the  award,  or  an 
appropriate  (Kulion  of  the  award, 
against  that  agency.  For  the  ptupose  of 
this  determination,  the  requirements  of 
this  subpart  apply. 

(Authority:  S  US.C.  504(a).  (bKlKA).  and 

(b)(1)(E)) 


§21.51    Initial  deciaion  in  appHoallofw  not 
sut)iect  to  Om  CRRA. 

(a)  In  applications  not  subject  to  the 
jurisdiction  of  the  CRRA.  the 
adjudicative  officer  shall  issue  an  initial 
decision  on  an  application  within  30 
days  after  completion  of  proceedings  on 
the  application. 

(h)  The  initial  decision  must  include 
the  following: 

(1)  Written  findings,  iiM:luding 
sufficient  supporting  explanation,  on — 

(i)  The  applicant's  status  as  a 
prevailing  party; 

(ii)  The  applicant's  eligibility; 

(iii)  Whether  the  position  of  the 
Department  was  substantially  justified; 

(iv)  Whether  special  drcxmistances 
make  an  award  unjust; 

(v)  If  applicable,  whether  the 
applicant  engaged  in  conduct  that 
unduly  or  unreasonably  protracted  the 
adversary  adjudication;  and 

(vi)  Other  factual  issues  raised  in  the 
adversary  adjudication. 

(2)  A  statement  of  the  amount 
awarded,  including  an  explanation — 
with  supporting  information — for  any 
difference  between  the  amount 
requested  by  the  applicant  and  the 
amount  awarded. 

(3)  A  statement  of  the  appficant's  right 
to  request  review  by  the  Secretary  imder 
§21.54. 

(4)  A  statement  of  the  applicant's  right 
under  §  21.56  to  seek  judicial  review  of 
the  final  award  determination. 

(c)  The  explanation  referred  to  in 
paragraph  (b)(2)  of  this  section  may 
include — 

(1)  Whether  the  amount  requested 
was  reasonable;  and 

(2)  The  extent  to  which  the  applicant 
unduly  or  unreasonably  protracted  the 
adversary  adjudication. 

(Authority:  5  U.SC  504  (aK3)  and  (c)) 

{21.52   InraaldecMonbyanodtudteattve 
officer  in  applications  subset  to  CRRA 
jurtstMction. 

(a)  If  the  application  is  subject  to  the 
jurisdiction  of  the  CRRA,  the 
adjudicative  officer  shall  issue  the 
initial  decision  within  30  days  after 
completion  of  the  proceedings. 

(b)  The  initial  decision  must  include 
the  information  required  under 

§  21.51(b).  However,  instead  of  the 
information  required  under 
§  21.Sl(b)(3).  the  initial  decision  must 
inform  the  applicant  of— 

(1)  Its  right  to  request  review  by  the 
CRRA;  and 

(2)  Its  right  to  request  review  by  the 
Secretary  of  the  CMlA's  final  decision. 

(c)  If  the  applicant  or  the 
Department's  counsel  appeals  the 
adjudicative  officer's  initial  decision, 
the  appeal  must  be  submitted  to  the 


CKRA,  in  wrriting.  within  30  days  after 
the  initial  decision  is  issued. 

(d)  If  the  applicant  or  the 
Department's  counsel  does  not  appeal 
the  adjudicative  officer's  initial  decision 
to  the  C^IRRA  and  the  Secretary  does  not 
decide  to  review  the  initial  decision 
under  §  21.54(a),  the  initial  decision 
becomes  the  Department's  final  decision 
60  days  after  it  is  issued  by  the  officer. 

(Authority:  5  U.S.C.  504(b)(l)(a;  20  U.S.C 
1681;  29  US.C.  794;  42  U.S.C  2000d-1  et 
seq.  and  6101  et  seq.) 

§21.53    Final  decision  of  the  CRRA. 

(a)  In  an  application  subject  to  the 
jurisdiction  of  the  CRRA,  the  CRRA 
shall,  within  30  days  after  receipt  of  the 
written  appeal — 

(1)  Issue  a  final  decision  on  the  appeal 
of  the  adjudicative  officer's  initial 
decision;  or 

(2)  Remand  the  application  to  the 
adjudicative  officer  for  further 
proceedings. 

(b)  The  CRRA  shall  review  the  initial 
decision  on  the  basis  of  the  written 
record  of  the  proceedings  on  the 
application.  "This  includes  but  is  not 
limited  to— 

(1)  The  written  request;  and 

(2)  The  adjudicative  officer's  findings 
as  described  in  §  21.51(b). 

(c)  The  CRRA  shall  act  on  the  review 
by  either — 

(1)  Issuing  a  final  decision  on  the 
application;  or 

(2)  Remanding  the  application  to  the 
adjudicative  officer  for  further 
proceedings. 

(d)  If  the  CRRA  issues  a  final  decision, 
the  C^RRA's  decision  must  include — 

(1)  Written  findings,  including 
supporting  explanation,  on — 

(i)  The  applicant's  status  as  a 
prevailing  party; 

(ii)  The  applicant's  eligibility; 

(iii)  Whether  the  position  of  the 
Department  was  substantially  justified; 

(iv)  Whether  special  circumstances 
make  an  award  unjust; 

(v)  Whether  the  applicant  engaged  in 
conduct  that  unduly  or  unreas<Miably 
protracted  the  adversary  adjudication; 
and 

(vi)  Other  factual  issues  raised  in  the 
adversary  adjudication. 

(2)  A  statement  of  the  amount 
awarded,  including  an  explanation — 
with  supporting  information — for  any 
difference  between  the  amount 
requested  by  the  applicant  and  the 
amount  awarded. 

(3)  A  statement  of  the  applicant's  ridit 
to  request  review  by  the  Secretary  under 
§21.54. 

(4)  A  statement  of  the  applicant's  right 
under  §  21.56  to  seek  judicial  review  of 
the  final  award  determination. 
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(e)  The  explanation  referred  to  in 
paragraph  (d)(2)  of  this  section  may 
include — 

(1)  Whether  the  amount  requested 
was  reasonable;  and 

(2)  The  extent  to  which  the  applicant 
unduly  or  unreasonably  protracted  the 
adversary  adjudication. 

(Authoritv:  5  U.S.C.  301.  557  (b)  and  (c);  20 
use.  1681  and  3401  et  seq:  29  U.S.C.  794; 
42  U.S.C.  2000d-l  et  seq.  and  6101  et  seq.) 

§  2 1 .54    Review  by  the  Secretary. 

(a)  The  Secretary  may  decide  to 
review — 

(1)  An  initial  decision  made  by  an 
adjudicative  officer  in  a  proceeding  not 
subject  to  CRRA  review; 

(2)  An  initial  decision  made  by  an 
adjudicative  officer  in  a  proceeding 
subject  to  CRRA  review  that  was  not 
appealed  to  the  CRRA;  or 

13)  A  final  decision  made  by  the 
CRRA  under  §21.53. 

(b)(1)  The  Secretary  does  not  review 
a  final  decision  made  by  an  adjudicative 
officer  of  the  General  Services 
Administration  Board  of  Contract 
Appeals. 

(2)  The  Secretary  or  a  party  to  the 
proceedings  may  seek  reconsideration  of 
the  final  decision  by  an  adjudicative 
officer  of  the  General  Services 
Administration  Board  of  Contract 
Appeals  on  the  fee  application  in 
accordance  with  48  CFR  6101.32. 

(c)  The  Secretary  decides  to  review  a 
decision  under  §21. 54(a)  either— 

(1)  Upon  receipt  of  a  written  request 
for  review  by  an  applicant  or 
Department's  counsel;  or 

(2)  Upon  the  Secretary's  own  motion. 

(d)  If  the  applicant  or  the 
Department's  counsel  seeks  a  review, 
the  request  must  be  submitted  to  the 
Secretary,  in  wrriting,  within  30  days 

of— 

(1)  An  initial  decision  in  a  proceeding 
not  subject  to  CRRA  review;  or 

(2)  A  final  decision  of  the  CRRA. 

(e)  The  Secretary  decides  whether  to 
accept  or  reject  a  request  for  review  of 


an  initial  decision  made  by  the 
adjudicative  officer  in  a  proceeding  not 
subject  to  CRRA  review  or  a  fir  al 
decision  of  the  CRRA  within  31  days 
after  receipt  of  a  request  for  re^  iew. 

(f)  The  Secretary  nay  decide  on  his 
own  motion  to  review  a  decision  made 
under  §  21.54(a)  within  60  day  5  of  the 
initial  decision  by  the  adjudicative 
officer  or  a  final  decision  of  th'  CRRA.     , 

(g)  If  the  Secretar)  decides  to  review 
the  adjudicative  officer's  initial  decision 
or  the  CRRA's  final  decision— 

(1)  The  Secretary  reviews  the 
adjudicative  officer  s  initial  decision  or 
the  CRRA's  final  decision  on  t  le  basis 
of  the  written  record  of  the  prcceedings 
on  the  application.  This  includes,  but  is 
not  restricted  to— 

(i)  The  written  request  for  review; 

(ii)  The  adjudicative  officer's  findings 
as  described  in  §21. 51(b);  and 

(iii)  If  applicable,  the  final  cecision  of 
the  CRRA.  if  any;  and 

(2)  The  Secretary  either— 
(i)  Issues  a  final  decision;  o- 

(ii)  Remands  the  application  to  the 
adjudicative  officer  or  the  CRIA  for 
further  proceedings. 

(h)  If  the  Secreta-y  issues  a  final 
decision,  the  Secretary's  deci  ;ion — 

(1)  Is  in  writing; 

(2)  States  the  reasons  for  the  decision; 
and 

(3)  If  the  decision  is  adverse  to  the 
applicant,  advises  the  applicint  of  its 
right  to  petition  fo.-  judicial  review 
under  §21.56. 

(Authority:  S  U.S.C.  557  (b)  and  c)) 

§  21 .55    Final  decis  on  if  the  St  cretary  does 
not  review. 

If  the  Secretary  .akes  no  action  under 
§21.54— 

(a)  The  adjudicftive  office-'s  initial 
decision  on  the  application  I»ecomes  the 
Department's  fine  decision  >0  days 
after  it  is  issued  by  the  adjuc  icative 
officer;  or 

(b)  The  CRRA's  decision  en  the 
application  becomes  the  Department's 


final  decision  60  days  after  it  is  issued 
by  the  CRRA. 

(Authority:  5  U.S.C.  301) 

$21.56    Judicial  review. 

If  an  applicant  is  dissatisfied  with  the 
award  determination  in  the  final 
decision  under  §§  21.52-21.55,  the 
applicant  may  seek  judicial  review  of 
that  determination  under  5  U.S.C. 
504(c)(2)  within  30  days  after  that 
determination  was  made. 

(Authority;  5  U.S.C.  504(c)(2)) 

Subpart  G — How  Are  Awards  Paid? 

§  21 .60    Payment  of  awards. 

To  receive  payment,  an  applicant 
granted  an  award  under  the  Act  must 
submit  to  the  Financial  Management 
Service  of  the  Department— 

(a)  A  request  for  payment  signed  by 
the  applicant  or  its  duly  authorized 
agent; 

(b)  A  copy  of  the  final  decision 
granting  the  award;  and 

(c)  A  statement  that— 

(1)  The  applicant  will  not  seek  review 
of  the  decision  in  the  United  States 
courts;  or 

(2)  The  process  for  seeking  review  of 
the  award  has  been  completed. 

(Authority:  5  US  C.  504(c)(1)  and  (d)) 

$21.61    Release. 

If  an  applicant,  its  agent,  or  its 
attorney  accepts  payment  of  any  award 
or  settlement  in  conjunction  with  an 
application  under  this  part,  that 
acceptance — 

(a)  Is  final  and  conclusive  with 
respect  to  that  application;  and 

(b)  Constitutes  a  complete  release  of 
any  further  claim  against  the  United 
States  with  respect  to  that  application. 

(Authority:  5  U.S.C.  504(c)(1)) 

IFR  Doc.  93-21728  Filed  d-3-93;  8:45  am) 
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FEDERAL  REGISTER  PAGES  AND  DATES,  SEPTEMBER 

46073-46528 1 

46529-46758 2 

46759-47014 „ 3 

4701 5-471 98 7 


CFR  PARTS  AFFECTED  DURING  SEPTEMBER 

At  the  e  Id  of  each  month,  the  Otftce  of  the  Federal  Register 
put)hsh(  s  separately  a  List  of  CFR  Secttons  Affected  (LSA),  whtch 
lists  par  s  and  sectKX^  affected  by  docunnents  put>lished  since  the 
revision  date  of  each  titte. 


5  CFR 

Propoei  d  f^ulea: 

2634... ...46096 

7CFfl 

246 47015 

406..- 46073 

915 46759 

946 „ „ 47025 

947 46760,47025 

948 — 47025 

953 47025 

955 „.47023 

958 47025 

982 47025 

989 47028 

1 1 60 46761 

1962 46074 

PropoatdRulea: 

52 47071 

319 „ „ 47074 

1 1 60 46877 

1405 46886 

1 4 1 3 46886 

1755 „... 46097.  46110 

1980 46889 

9  CFR 

96 47029 

PropoMd  Rulee: 

82 46569 

92 47084 

12  CFR 

7 46529 

34 46529 

21 1 46076 

931 47181 

932 47181 

933 „.47181 


936 46669 

13  CFR 

107 47031 

Propoetl  Rules: 

121 46573.  47181 

14  CFR 

25 46536 

39 46076.  46766,  46767, 

46763, 46769. 46770, 46771 . 

46772. 47033. 47034. 47035. 

47036.47038 

71 46539. 

47039.  47040,  47041 .  47042, 
47043,  47044,  47045' 

97 „ 47046.47048 

121 46500 

Propoeei  Rules: 

Ch.1 46585 


39 46135.  46136.  46137. 

46139.46914.46916.46917. 

47085 

71 46586.  47087 

15  CFR 

770 — 47052 

771  „ 47049.  47051.  47052 

774.„ „ 47052 

775„ 47051.  47052 

776 47052 

777 47049 

778 47049 

779 47049.47052 

785 47051 .  47052 

799 47049 

Propos«d  Rules: 

296 46919 

21  CFR 

310 46744.  46746.  46749 

510 47056 

558 47056 

804 46514 

807 46514 

Proposed  Rules: 

207 46587 

21 1 47088 

314 47088 

334 46589 

514... 47088 

870 46919 


24  CFR 

86 


.47056 


26  CFR 

1 46773.  46828.  46835. 

47060.47061 
Proposed  Rules: 
1 47013.  47089.  47090 

27  CFR 


Proposed  Rules: 
5 

..46141 

30  CFR 

913 

..46845 

914 

46857 

935 

..46861 

948 

..46676 

31  CFR 

580 

.46540 

33  CFR 

100    .... 

46078 

117 

161 

-.46080. 

47067 

.47068 
.46081 

165 

.46078.  46082. 

46083. 
47069 

Proposed  Rules: 
100 

-.47099 

11 
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1 62 461 44 

34CFR 

21 „ 471 92 

232 46756 

649 47069 

36CFR 

PropoMd  Rules: 

242 46678 

38CFR 

3 46865 

21 46865,  46866 

PropoMd  Rutes: 

3 _ » 46919 

20 ~_„ 47100 

40CFR 

52 46541 .  46867 

80 46508 

180 46084.  46087 

185 _ 46087 

228 46544 

300 46087 


52 47101 .  47103 

123 46145 

180 46147,46149 

372 46596 

721 „ 46921 

745 46921 

41CFR 

101-49 46088 

riopowd  RulM: 

105-57 46596 

42CFR 

412 46270 

413 46270 

PiopoMd  Rul#sc 

417 46925 

43CFR 

PropoMd  Rules: 

8360 46151 

45CFR 

400 46089 


607 46597 

608...- 46600 

1207 46602 

1208 46602 

47CFR 

21... 46547 

22 46547 

73 46090,  46550.  46551. 

76 46718 

94 46547 

PropoMd  Rul#S! 

73 461 52.  46605 

76 46737 

48CFR 

232.... 46091 

252 46091 

49CFR 

107 46872 

571 46551 ,  46873 

585 46551 

571 46928.  46938 


1312 47104 

50CFR 

661 46093 

663 _ 46094 

672 46095 

rfopossd  Ruiss: 

17 46940 

100 -....46678 

227 46944 

285 46153 

630 46153 

650 46606 

678 46153 

LIST  OF  PUBLIC  LAWS 

Note:  No  public  bills  which 
have  become  law  were 
received  by  the  Office  of  the 
Federal  Register  for  irx^lusion 
in  today's  List  of  Pul>Hc 
Laws. 
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CFR  CHECKUST 


TWs  checklist,  prepared  by  the  Office  of  the  Federal  Register,  is 

published  weekly.  It  is  arranged  in  the  order  of  CFR  ttties.  stock 

numbers,  prices,  and  revision  dates. 

An  asterisk  (*)  precedes  each  entry  that  has  been  issued  since  last 

week  and  which  is  now  available  for  sale  at  the  Government  Prmtlna 

Office. 

A  checklist  of  current  CFR  volumes  comprising  a  complete  CFR  set, 
also  appears  in  the  latest  issue  of  the  LSA  (List  of  CFR  Sections 
Affected),  which  is  revised  monthly. 

The  annual  rate  for  subscription  to  all  revised  volumes  Is  $775.00 
domestic,  $193.75  additonal  for  foreign  rraHing. 
Mail  orders  to  the  Supflrintendent  of  Documents,  Attn:  New  Orders, 
P.O.  Box  371954,  Pittsburgh,  PA  15250-7954.  All  orders  must  be 
accompanied  by  remittance  (check,  nwney  order,  GPO  Deposit 
Account.  VISA,  or  Master  Card).  Charge  orders  may  be  telephoned 
to  the  GPO  Order  Desk,  Monday  through  FrWay,  at  (202)  783-3238 
from  8:00  a.m  to  4:00  p.m.  eastern  time,  or  FAX  your  charge  orders 
to  (202)  512-2233. 


TW« 


StoclcNumlMr 


Price      RavMonOaM 


1,2  (2  Resented) (869-019-OOOOM) $15.00       Jan.  1,  19W 

3  (1992  Compilation 

and  Parts  100  ond 

101) (869-019-00002-0) .. 


4  (869^)19-00003-8) 

5  Parts: 

1-699  (869-01W)0004-6) 

700-1199 (869-019-00005-4) 

1200-€nd.6(6 
Resented) (869-019-00006-2) 

7  Parts: 

0-26 (869-019-00007-1) 

27-45  (869-019-00008-9) 

46-51  (869-019-00009-7) 

52 (869-019-00010-1) 

5i-209 (869-019-00011-9) 

210-299 (869-019-00012-7) 

300-399 (869-019-00013-5) 

400-699 (869-019-00014-3) 

700-899 (869-019^)0015-1)  , 

900-999 (869-019-00016-0) 

1000-1059  (869-019-00017-8) 

1060-1119  (869-0 19-000 18-6)  , 

1 120-1 199  (869-019-00019-4) 

1200-1499  (869-019-00020-8) 

1500-1899  (869-019-00021-6) 

1900-1939  (869-019-00022^) 

1940-1949  (869-019-00023-2) 

1950-1999  (869-019-00024-1) 


17.00 
5.50 

21.00 
17.00 


20.00 
13.00 
20.00 
28.00 
21.00 
30.00 
15.00 
17.00 
21.00 
33.00 
20.00 
13.00 
11.00 
27.00 
17.00 
13.00 
27.00 
32.00 
2000-End (869-019-00025-9) 12.00 

• - (869-019-0002^^7)  . 

9  Parts: 

1-199  (869-019-00027-5)  . 

200-€nd  (869-019-00028-3)  . 

10  Parts: 

0-50 (869-019-O0029-1)  ., 

51-199 (869-019^)0030-5)  .. 

200-399 (869-019-00031-3) ., 

400^99 (869-019-00032-1)  .. 

500-End  (869-0 19-O0033-0)  .. 

11  - -...  (869-019-00034-8)  .. 

12  Parts: 

1-199  (869-019-00035-6)  .. 

200-219 (869-0 1W)0036-4)  .. 

220-299 (869-019-00037-2)  .. 

300^99 (86W)1W)003»-1) .. 

50Or599 (869-019-00039-9)  .. 

600-End  (869-019^«)04O-2)  .. 

13  - - (869-019-00041-1) .. 


27.00 
21O0 

29.00 
21.00 
15.00 
20.00 
33.00 


11.00 
15.00 
26.00 
21.00 
19.00 
28.00 

28.00 


'Jon.  1.  1993 
Jan.  1,  1993 

Jan.  1,  1993 
Jan.  1. 1993 


21.00       Jan.  1. 1993 


Jan.  1,  1993 
Jan.  1,  1993 
Jan.  1.  1993 
Jan.  1,  1993 
Jan.  1, 1993 
Jan.  1,  1993 
Jan.  1. 1993 
Jan.  1, 1993 
Jan.  1,  1993 
Jan.  1,  1993 
Jan.  1,  1993 
Jan.  1,  1993 
Jaa  1,  1993 
Jon.  1,  1993 
Jon.  1.  1993 
Jon.  1,  1993 
Jon.  1, 1993 
Jan.  1. 1993 
Jan.  1,  1993 

20.00       Jon.  I.  1993 


Jon.  1, 1993 
Jon.  1,  1993 

Jon.  1,  1993 
Jon.  1,  1993 
Joa  1.  1993 
Jan.  1,  1993 
Jon.  1,  1993 


13.00       Jon.  1,  1993 


Jan.  1,  1993 
Jon.  1.  1993 
Jon.  1.  1993 
Jan.  1,  1993 
Joa  1,  1993 
Joa  1.  1993 

Jon.  1,  1993 


Tlti* 


Stock  Numbar 


Prtc*       Revision  Oat* 


14  Parta: 

1-59  (869-019-00042-9) 29.00 

60-139 (869-0 19-00043-7) 26.00 

140-199 (869-019-00044-5) 12.00 

200-119^ (869-019-00045-3) 22.00 

1200-EM (569-OI9-00046-1) 16.00 

15  Part: : 

0-299 (869^1W)0047-0)  .. 

300-799 (869-019-0004^) .. 

800-End  (869-019-00049-6) .. 


14.00 
25.00 
19.00 
16  Partj : 

0-149  (869-019-00050-0) 7  00 

150-999 (869-019-00051-8) 17.00 

1000-End „ (869-019-00052-6) 24.00 

17P«tr: 

1-199  (869-019-00054-2) 18.00 

200-239 (669-017-00055-8) 17.00 

•240-€m   (869^319-00056-9) 30.00 

18  Parti: 

1-149  (869-019-0OG57-7) 16.00 

150-279 (869-0  i9-0005&-5) 19.00 

280-399  „ (869-C19-03D59-3) 15.00 

400-€nd  (869-019-00060-7) 10.00 

19  Parti: 

1-199  

200-€nd  


..(869-019-00061-5) 35.00 

..(869-019-00062-3) 11.00 


20  Parts: 

1-399 (869-019-00063-1) 19.00 

40O499 (869-019-00064-0) 31.00 

500-€nd  (869-019-00065-8) 30.00 

21  Parts: 

1-99 (869-019-00066-6) 15.00 

100-169  (869-017-00067-1) 1400 

170-199  (869-019-00068-2) 2C00 

200-299   (869-019-00069-1) -00 

300-499 (869-019-00070-4) 34  00 

500-599 (869-019-00071-2) 2i  00 

600-799 (869-019-00072-1) 8.00 

800-1299 (869-0 19-00C73-9) 22.00 

1300-End (869-019-00074-7) 12.00 

22  Parts 

1-299  „„ (869-019-00075-5) 30.00 

300-End  , (869-019-00076-3) 22.00 

23  (869-019-O0077-1) 21.00 

24  Parts 

0-199 (869-0 19-00078-O) 38.00 

20^499 (869-019-00079-8) 36.00 

500-699 (869-019-00080-1) 17.00 

700-1699  (869-019-00081-0) 39.00 

1700-€nd (869-019-00082-8) 15.00 


21.00 
37.00 
23.00 
21.00 
31.00 


M  (869-019-00084-4) ... 

169 (869-019-00085-2) ... 

.300 (869-019-00086-1) ... 

400 (869-019-00087-9) ... 

440 (869-019-00088-7) ... 

.500  (869-019-00089-5)  23.00 

.640 (869-0 19-0009O-9) "20.00 

.850 (869-019-00091-7) 24.00 

.907 (869-019-00092-5) 27.00 

.1000 (869-019-00093-3) 26.00 

1.1400  (869-019-00094-1) 22.00 

^End  (869-019-00095-0) 31.00 

(869-019-00096-8) 23.00 

(869-019-00097-6) 18.00 

(869-019-00098-4) 13.00 

(869-019-00099-2) 13.00 

(869-01 7-00100-0) 23.00 

(869-019-00101-8) 6.00 


Jon.  1, 
Jon.  1, 
Jan.  1, 
Jan.  1, 
Jon.  1, 

Jan.  1, 
Jon.  1, 
Jon.  1, 

Jan.  1, 
Jan.  1. 
Jan.  1, 

Apr.  1. 
Apr.  I. 

June  1. 

Apr.  1, 
Apr.  1, 
Apr.  1. 
Apr.  1, 

Apr.  1, 
Apr.  1. 

Apr.  1, 
Apr.  1, 
Apr.  1, 

Apr.  1, 

Apr.  1, 

Apr.  1, 

Apr.  1, 

Apr.  1, 

Apr.  1, 

Apr.  1, 

Apr.  1, 

Apr.  1, 

Apr.  1, 
Apr.  1, 

Apr.  1, 

Apr.  1, 
Apr.  1, 
Apr.  1, 
Apr.  1, 
Apr.  1, 


25 (669-019-00083-6) 31.00       Apr.  1, 

26  Parts 

§§1.0-K 
§§1.61-1 
§§1.170- 
§§1.301- 
§§1.401- 
§§1441- 
§§1.501- 
§§1.641- 
§§1.851- 
§§1.908- 
§§1.1001- 
§§1.1401 

2-29  

30-39  .... 
40-49  .... 
50-299.- 
300-499. 
500-599. 


Apr.  1. 
Apr.  1, 
Apr.  1, 
Apr.  1, 
Apr.  1, 
Apr.  1, 
Apr.  1. 
Apr.  1, 
Apr.  1, 
Apr.  1, 
Apr.  1, 
Apr.  1, 
Apr.  1, 
Apr.  1. 
Apr.  1, 
Apr.  1, 
Apr.  1, 
*Apr.  1, 


993 
993 
993 
993 
993 

993 
993 
993 

993 
993 
993 

993 
992 
993 

993 
993 
993 
993 

993 
993 

993 
993 
993 

993 
992 
993 
993 
993 
993 
993 
993 
993 

993 
993 

993 

993 
993 
993 
993 
993 

993 


993 
993 
993 
993 
993 
993 
993 
993 
993 
993 
993 
993 
993 
993 
993 
993 
993 
990 


IV 
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TW«  Stock  Number 

600-€nd  (869-01WX)102-6) 8.00 

27Pwts: 

1-199  (869-019-0010>4) 37.00 

200-€nd  (869-019-00104-2) 11.00 

28  (869-01 7-O0104-0) UJOO 

29  Parts: 

0-99  

100-499 

500-899 „ 

900-1899  

1900-1910  (§§1901.110 

1910.999) 

1910  (§§1910.1000  to 

end)  _ 

1911-1925  

1926 ™ 

1927-€fXJ 


(869^1 7-OOlOW) 19.W 

(869-013-00106-6) 9.00 

(869-017-00107^) 32.00 

(869^)17-00108-2) 16J)0 


fWvWon  Data 
Apr.  1.  1993 

Apr.  1.  1993 
*Apr.  1,  1991 

July  1.  1992 

July  1,  1992 
Juty  1,  1992 
July  1,  1992 
Julyl.  1992 


(869^17-00109-1) 29.00       July  1.  1992 


(869-017-001 10-4) 16.00 

(869-017-00111-2) 9.00 

(869-017-00112-1) 14.00 

(86^)17-00113-9) XJOO 

30  Parts: 

1-199  (869-017-00114-7) 25.00 

200-699 (86W)  1 7-00 11 5-5) 19.00 

700-€nd  (869-017-00116-3) 25.00 

31  Parts: 

(K199  (869-017-00117-1) 17.00 

200-€nd  (869-017-00118-0) 25« 

32Parta: 

1-39,  Vol.  I _ 1 5.00 

1-39,  Vol.  II 19X» 

1-39,  Vol.  Ill 18.00 

1-189  (869-017-00119-8) 30SXi 

190-399 (869-017-0012O-1) 33.00 

400-629 (869-017-00121-0) 29.00 

630-699 (869-019-00124-7) 14.M 

700-799 (869-017-00123-6) 20.00 

800-£nd  (869-017-00124^) 20« 

1-124  ....'. (869-017-00125-2) 18J0 

125-199 (869^)17-00126-1) 21.00 

200-€nd  (869-0 17-00 127-9) 23.00 

34  Parts: 

1-299  (869-017-00128-7) 27.00 

300-399 (669-017-00129-5) 19.00 

400-End  (869-017-00130-9) 32.00 


35  (869-017-00131-7) 


12.00 


July  1,1992 

•July  1.  1989 

July  1,1992 

July  1,1992 

Julyl,  1992 
Julyl,  1992 
Julyl,  1992 

July  1,  1992 
July  1,1992 

3July  1, 1964 

2July  1.  1964 

2July  1,  1964 

Julyl,  1992 

Julyl,  1992 

Julyl,  1992 

»July  1,  1991 

Julyl,  1992 

July  1,1992 

Julyl,  1992 
Julyl,  1992 
Julyl.  1992 

Julyl,  1992 
Julyl,  1992 
July  1,1992 

Julyl,  19S2 


36Parta: 

1-199  (869-017-00132-5) 15.00 

200-End  (869^)17-00133-3) 32J0 


Julyl,  1992 
July  1,1992 

37  (869-017-00134-1) 17.00        July  1.  1992 

38  Parts: 

0-17  (869-017-00135-0) 28.00 

18-£nd  (869-017-00136-8) 28.00 


39  (869-017-00137-6) 16^ 

40Parta: 

1-51  (869^17-00138^ 31J)0 

52  (869-017-00139-2) 33.00 

53-60 (869^17-00140-6) 36J0 

61-80  (869-0 17-0014M) 16.00 

81-85  (869-017-00142-2) 17.W 

86-99  (869-01 7-00143-1) 33.00 

100-149 (869-017-00144-9) 34.00 

150-189 ....  (869-017-00145-7) 21.00 


190-259 (869^)17-00144-6)  . 

260-299 (869-017-00147-3) 

300-399 (869-017-00148-1) 

40(M24 > (869^)17-00149-0) 

42S-699 „ (869-017-00150-3) 

700-789 (869-017-00151-1) 

790^nd  (869-017-00152-0) 

41Chaptara: 

1. 1-1  to  1-10 


16.00 
36O0 
15O0 
26.00 
26.00 
23O0 
25.00 


Sept  1,  1992 
Sept.  1.  1992 

July  1,1992 

July  1,1992 
July  1.1992 
July  1,1992 
July  1,1992 
Julyl,  1992 
July  1.1992 
July  1,1992 
July  1.1992 
Julyl.  1992 
Julyl,  1992 
July  1.1992 
July  1,  1992 
Julyl,  1992 
July  1,1992 
July  1.1992 


TMa 


Stock  Nttmbar 


Prlca       Rsviaion  Data 


1, 1-11  to  Appendix.  2  (2  Resewed) 13.00  »Juty  1.  1984 

3-4   1400  >July  I,  1984 

7 „ 600  J  July  1,  1964 

8 :.  4.50  'July  1,  1964 

9 13.00  3  July  1.  1984 

10-17  9.50  iJuly  1.  1984 

18,  Vol  I.  Ports  1-5  1 3.00  3  July  1 ,  1 984 

18,  Vol.  II,  Ports  6-19 13.00  »  July  1,  1984 

18,  Vol.  Ill,  Ports  20-52 13O0  sJuly  1,  1964 

19-100 13.00  3  July  1,  1964 

l-lOO  (869-017-00153-8) 9.50  July  1,  1992 

101 (869-017-00154-6) 28.00  July  1,  1992 

•102-200  (869^)19-00156-1) 11.00  'July  1,  1991 

201-£nd  (869^)17-00156-2) 11.00  July  1.  1992 

42  Parta: 

1-399  (869-017-00157-1) 23.00  Oct.  1,  1992 

40(W29 (869^)17-00158-9) 23.00  Oct.  1,  1992 

430-£nd (869-017-00159-7) 31.00  Oct.  1,  1992 

43  Parta: 

1-999  (869-017-00160-1) 22.00  Oct.  1,  1992 

1000-3999 (869-017-00161-9) 30.00  Oct.  1,  1992 

4000-€nd (869-017-00162-7) 13.00  Oct.  1,  1992 

44  ....(869-017-00163-5) 26O0  Oct.  1.  1992 


1,  1992 
1,  1992 
1,  1992 
1,  1992 
1,  1992 
1,  1991 
1,  1992 
1,  1992 
1,  1992 


13.00      'July  1.  1964 


45  Parts: 

1-199  (869-017-00164-3) 20.00  Oct.  1,  1992 

200^499 (869^)17-00165-1) 14.00  Oct.  1,  1992 

500-1199 (869-017-00166-0) 30.00  Oct.  1,  1992 

1200-£nd (869-017-00167-8) 20.00  Oct.  1,  1992 

46  Parta: 

1-40 (869-017-00166-6) 17.00  Oct. 

41-69  „....  (869-017-00169-4) 16.00  Oct. 

70-89  (869-017-00170-8) 8.00  Oct. 

90-139 (869-017-00171-6) 14.00  Oct. 

140-155 (869-017-00172-4) 12.00  Oct. 

156-165 (869-017-00173-2) 14.00  «Oct. 

166-199 (869-017-00174-1) 17.00  Oct. 

200^99 (869-017-00175-9) 22.00  Oct. 

500-£nd  (869-017-00176-7) 14.00  Oct. 

47  Parta: 

0-19 (869-017-00177-5) 22.00  Oct.  1,  1992 

20-39  (869-017-00178-3) 22.00  Oct.  1,  1992 

40-69  (869-017-00179-1) 12.00  Oct.  1,  1992 

70-79  (869-017-00180-5) 21.00  Oct.  1,  1992 

80-End  (869-01 7-00181-3) 24.00  Oct.  1,  1992 

48  Chapters: 

1  (Ports  1-51)  (869-017-00182-1) 34.00  Oct.  1,  1992 

1  (Ports  52-99)  (869-017-00183-0) 22.00  Oct.  1,  1992 

2  (Ports  201-251) (869-017-00184-8) 15O0  Oct.  1,  1992 

2  (Ports  252-299) (869-01 7-00 18*-6) 12.00  Oct.  1,  1992 

3-6 (869-0 17-00 186-4) 22.00  Oct.  1,  1992 

7-14 (869-017-OO187-2) 30.00  Oct.  1,  1992 

15-26  (869-017-00188-1) 26.00  Oct.  1,  1992 

29-End  (869-017-00189-9) 16.00  Oct.  1,  1992 

1-99 .*. (869-017-00190-2) 22O0  Oct.  1,  1992 

100-177 (869-017-00191-1) 27.00  Oct.  1,  1992 

176-199 (869-017-00192-9) 19.00  Oct.  1,  1992 

200-399 (869-017-00193-7) 27.00  Oct.  1,  1992 

400-999 „...  (869-017-00194-5) 31.00  Oct.  1,  1992 

1000-1199 (86W)17-O0195-3) 19.00  Oct.  1,  1992 

1200-€nd (869-017-00196-1) 21.00  Oct.  1.  1992 

50  Parta: 

1-199  (869-017-00197-0) 23.00  Oct.  1,  1992 

200-599 (869-017-00198-8) 20.00  Oct.  1,  1992 

600-€nd  (869-0 17-00 199-6) 20.00  Oct.  1.  1992 

CFR  Index  and  Findings 

Aids (869-019-00053^) 36O0  Jon.  1,  1993 

Complete  1993  CFR  set 775.00  1993 

Microflche  CFR  Edition: 

Complete  set  (one-time  moiling) 188.00  1990 
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TM«  StoekNumtar 

Complets  set  (one-time  moling) IMA) 

Complete  set  (one-time  moling) 18&00 

Subscription  (mded  as  issued) 72iJ0O 

Indhnduol  copies TJOO 


1991 
1992 
1993 
1993 


*  BecouM  Title  3  it  on  annual  complalion,  ttiit  volume  and  oi  previout  volunM 
ihOkM  b*  retained  ai  a  permonenl  relerance  wurce. 

'The  July  1,  I98S  edttlon  o(  32  CfB  Ports  1-189  conlaini  o  note  only  or 
tats  I09  Indurive.  For  the  ful  text  d  the  Detente  Acquiallcn  BegutaMom 
in  Parts  1-99,  ccmUt  me  ttvee  cn  volumes  Issued  as  of  July  1. 1964,  contoMng 
tlKNepvts. 

*The  July  1,  1965  edWon  of  41  CFB  Chapters  1-100  conlaint  o  note  only 
tor  Chapters  1  to  49  inclusive.  For  the  Ui  text  of  procurement  regiMlons 
m  Chqplers  1  to  49,  consiit  the  tleven  CFR  volumet  Issued  as  ol  Atfy  I, 
1964  containing  tlwte  ctiopters. 

'No  oi'nendmenU  to  this  volume  were  promulgated  during  ttie  period  ^pr. 
1,  1990  to  Mar.  31,  1993.  The  CHt  volume  Issued  Apr!  1,  199a  should  be 
retained. 

*No  amendments  to  this  volume  were  promulgated  during  itie  period  Apr. 
1,  1991  to  Mar.  31,  1993.  The  CFB  volume  issued  Aprl  1.  1991,  should  be 


«No  omendmenls  to  ttvs  volume  were  promulgated  during  the  period  Jjly 
1,  1969  to  June  30. 1992.  The  CFB  volume  issued  Jiiy  1, 1969,  should  be  retained. 

'No  amer>dmer>ts  to  this  volume  were  promulgated  during  lt>e  period  Jjly 
1,  1991  to  June  30,  1993.  Jtm  CFB  volume  issued  Jkiy  1,  1991,  should  be  retained. 

•No  omorximenls  to  ttw  volume  were  promulgated  durir>g  th«  pohod  Octoijer 
1,  1991  to  September  30,  1992.  Th«  CfB  volum*  itsutd  October  I,  1991,  should 

Wa  -  -  *  -' * 
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Guide  to 
Record 
Retention 
Requirements 

in  the  Code  of 

Federal  Regulations  (CFR) 

GUIDE:  Revised  January  1,  1992 
SUPPLEMENT:  Revised  January  1.  1993 

The  GUIDE  and  the  SUPPLEMENT  should 
be  used  together.  This  useful  reference  tool, 
compiled  from  agency  regulations,  is  designed 
to  assist  anyone  with  Federal  recordkeeping 
obligations. 

The  various  abstracts  in  the  GUIDE  tell  the 
user  (1)  what  records  must  be  kept,  (2)  who  must 
keep  them,  and  (3)  how  long  they  must  be  kept. 

The  GUIDE  is  formatted  and  numbered  to 
parallel  the  CODE  OF  FEDERAL  REGULATIONS 
(CFR)  for  uniformity  of  citation  and  easy 
reference  to  the  source  document. 

Compiled  by  the  Office  of  the  Federal 
Register,  National  Archives  and  Records 
Administration. 


Superintendent  of  Documents  Publications  Order  Form 
I ]  YES.  please  send  me  the  following: 


Omer  Procnsing  Codr 

* 


Charge  your  order. 
Its  Easy! 


To  fax  your  orders  (202)  512-2250 

copies  of  the  1992  GUIDE  TO  RECORD  RETENTION  REQUIREMENTS  IN  THE  CFR 

S/N  069-000-00046-1  at  $15.00  each. 

copies  of  the  1993  SUPPLEMENT  TO  THE  GUIDE.  S/N  069-001-00052-1  at  $4.50  each. 


The  total  cost  of  my  order  is  $_ 


postage  and  handling  and  are  subject  to  change. 


..  International  customers  please  add  25%.  Prices  include  regular  domestic 


(Company  or  Pereonal  Name) 


(Please  type  or  prim) 


(Additional  address/attention  line) 


Please  Choose  Method  of  Payment: 

I    I  Check  Payable  to  the  Superintendent  of  Documents 

I    I  GPO  Deposit  Account        I 

I     I  VISA  or  MasterCard  Account 


-D 


(Sireei  address) 


a 


(City,  Sute,  ZIP  Code) 


n 


(Credit  card  expiration  date) 


Thank  you  for 
your  order! 


(Daytime  phone  including  area  code) 


(Purchase  Order  No.) 

YES    NO 

May  we  make  your  ntmtlaMnx  available  to  other  mailen?  I I   I I 


(Authorizing  Signature) 

Mail  To:    New  Orders,  Superintendent  of  Documents 
P.O.  Box  371954,  Pittsb-irgh,  PA  15250-7954 


(5«3) 


FEDERAL  REGISTER  SUBSCRIBERS: 

IMPORTANT  INFORMATION 

ABOUT  YOUR  SUBSCRIPTION 

After  6  years  without  an  adjustment,  it  has  become  necessary  to  increase  the  price  of  the  Federal 
Register  in  order  to  begin  recovering  the  actual  costs  of  providing  this  subscription  service. 
Effective  October  1, 1992,  the  price  for  the  Federal  Register  will  increase  and  be  offered  as 
follows:  . 

(1)  FEDERAL  REGISTER  COMPLETE  SERVICE— Each  business  day  you  can  continue 
to  receive  the  daily  Federal  Register,  plus  the  monthly  Federal  Register  Index  and  Code 
of  Federal  Regulations  List  of  Sections  Affected  (LSA),  all  for  $415.00  per  year. 

(2)  FEDERAL  REGISTER  DAILY  ONLY  SI  RVICE— With  this  subscription  service,  you 

will  receive  the  Federal  Register  every  business  day  for  $375.00  per  year. 

HOW  WILL  THIS  AFFECT  YOUR  CURRENT  SUBSCRIPTION? 

You  will  receive  your  current  complete  Federal  Rej  ister  service  for  the  length  of  time  remaining 
in  your  subscription. 

AT  RENEWAL  TIME 

At  renewal  time,  to  keep  this  important  subscription  coming — ^you  can  continue  to  receive  the 
complete  Federal  Register  service  by  simply  renewing  for  the  entire  package,  or  you  can  select 
and  order  only  the  parts  that  suit  your  needs: 

•  renew  your  entire  Federal  Register  Sendee  (complete  service) 

or  select. . . 

•  the  daily  only  Federal  Register  (basic  service ) 

•  and  complement  the  basic  service  with  either  of  the  following  supplements:  the  monthly 
Federal  Register  Index  or  the  monthly  LSA 

When  your  current  subscription  expires,  you  will  receive  a  renewal  notice  to  continue  the 
complete  Federal  Register  service.  At  that  time,  you  will  also  receive  an  order  form  for  the  daily 
Federal  Register  basic  service,  the  Federal  Registei  Index,  and  the  LSA. 

To  know  when  to  expect  the  renewal  notice,  check  he  top  line  of  your  subscription  mailing  label 
for  the  month  and  year  of  expiration  as  shown  in  th  is  sample: 

A  renewal  notice  will  be  sent 
approximately  90  days  before 
the  end  of  this  month. 


\ 


AFRSMrrH212J 
JOHN  SMITH 
212  MAIN  ST 
FORESTVILLE 


DEC  92 


MD    20747 


W2 


M92 


The 

Federal  RegUten 

What  It  Is 

And 

How  To  U»e  It 


Annoimdng  the  Latest  Edition 

The  Federal 

Register: 

What  It  Is 

and 

How  to  Use  It 


A  Guide  for  the  User  of  tfie  Federal  Register— > 
Gide  of  Fed«al  Regulations  Sjrstem 

This  handbook  is  used  for  the  educational 
workshops  conducted  by  the  Office  of  the 
Federal  Register.  For  those  persons  unable  to 
attend  a  workshop,  this  handbook  will  provide 
guidelines  for  using  the  Federal  Register  and 
related  pubUcations.  as  well  as  an  explanation 
of  how  to  solve  a  sample  research  problem. 


Price  $7.00 


Superintendent  of  Documents  Publications  Order  Form 


« 


Ordo'  pfxxxuing  code: 

*6173 

I I  YES,  please  send  me  the  following: 


Charge  jrour  order. 
/t%£tayf 
To  tax  your  orders  (202)-512-2250 


copies  o«  Jh»  FMcni  R««isltr-Wh«l  NIaandHow'bUMN.al  fZOO  per  copy  Stock  Na  069-000-00044-4 


The  total  cost  of  my  order  is  $ .  International  customers  please  add  25%.  Prices  include  regular  domestic 

postage  and  handling  and  are  subject  to  change. 

Please  doose  Method  of  P&yment: 

I    I  Check  Rayable  to  the  Superintendent  of  Documents 


(Company  or  Penooai  Name) 


(Please  type  or  print) 


(A<lditioaal  address/atlcntKNi  lint) 


LJ  GPO  Deposit  Account 

I    I  VISA  or  MasterCard  Account 


(Street  address) 


ncD 


(City,  State,  ZIP  Code) 


(Credit  card  expiratioo  dale) 


Thank  you  for 
your  order! 


(Daytime  phone  including  area  code) 


(Authorizing  Signature) 


(Rn.  1-93) 


(Purchase  Order  ^4o.) 

YES    NO 

May  we  make  your  name/Midrca  avaOabie  to  Other  mailen?  I I    I I 


Mail  'lb:    New  Orders,  Superintendent  of  Documents 
P.a  Box  371954,  Pittsburgh,  PA  15250-7954 


n 


m 


2250 


ents 

1-D 


oufor 
orderl 


Re*.  1-93) 


Its 

»54 


UMI 


THE  PAPER  AND  INK  USED  IN  THE  ORIGINAL 
PUBLICATION  MAY  AFFECT  THE  QUALITY  OF 
THE  MICROFORM  EDITION. 


Ill 
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For  InionDatloii  on  briefingf  In  Adants,  GA,  aai 
Washington,  DC,  see  announcement  on  the  Inside 
of  this  issue. 
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FEDERAL  REGISTEl  PublUhed  daily,  Monday  through  Friday, 
(not  published  on  Saturday!,  Sundays,  or  on  official  holidays),  by 
the  0{%»  of  the  Federal  Register,  National  Archives  and  Records 
Administration.  Washington,  DC  20408.  under  the  Federal  Register 
Act  (49  Stat.  500.  as  amended:  44  U.S.C.  Ch.  15)  and  the 
regulations  of  the  Administrative  Committee  of  the  Federal  Register 
(1  CFR  Ch.  I).  Distribution  is  made  only  by  the  Superintendent  of 
Documents,  U.S.  Government  Printing  Office,  Washington,  DC 
20402. 


The  Federal  '■g*«*»  provides  a  uniform  system  for  making 
available  to  the  public  regulations  and  legal  notices  issued  by 
Federal  agencies.  These  include  Presidential  proclamations  and 
Execubve  Orders  and  Federal  agency  documents  having  general 
applicability  and  legal  effect,  documents  required  to  be  published 
by  act  of  Congress  and  other  Federal  agency  documents  of  public 
interest.  Documents  are  on  file  for  public  inspection  in  the  Office 
of  the  Federal  Register  the  day  before  they  are  published,  unless 
earlier  filing  is  requested  by  the  issuing  agency. 

The  seal  of  the  National  Archives  and  Records  Administration 
authenticates  this  issue  of  the  Federal  Ragiatar  as  the  official  serial 
publication  established  under  the  Federal  Register  Act.  44  U.S.C. 
1507  provides  that  the  contents  of  the  Federal  Register  shall  be 
judicially  noticed. 

The  Federal  Ragiatar  is  published  in  paper,  24x  microfiche  format 
and  magnetic  tape.  The  annual  subscription  price  for  the  Federal 
Regiatar  paper  edition  is  S375,  or  S415  for  a  combined  Federal 
Regiatar,  Federal  Register  Index  and  List  of  CFR  Sections  Affected 
(LSA)  subscription;  the  microfiche  edition  of  the  Federal  Regiatar 
including  the  Fednal  Register  Index  and  LSA  is  $353;  and  magnetic 
tape  is  S37,S00.  Six  month  subscriptions  are  available  for  one-half 
the  annual  rate.  The  charge  for  individual  copies  in  paper  form  is 
$4.50  for  each  issue,  or  $4.50  for  each  group  of  pages  as  actually 
bound;  or  $1.50  for  each  issue  in  microfiche  form;  or  $175.00  per 
magnetic  tape.  All  prices  include  regular  domestic  postage  and 
handling.  International  customers  please  add  25%  for  foreign 
handling.  Remit  check  or  money  order,  made  payable  to  the 
Superintendent  of  Documents,  or  charge  to  your  GPO  Deposit 
Account,  VISA  or  MasterCard.  Mail  to:  New  Orders,  Superintendent 
of  DocumenU,  P.O.  Box  371954.  Pittsburgh.  PA  15250-7954. 

There  are  no  restrictioiu  on  the  republication  of  material  appearing 
in  the  Federal  Register. 

How  To  Cite  This  Publication;  Use  the  volume  number  and  the 
page  number.  Example:  58  FR  12345. 


SUBSCRIPTIONS  AND  COPIES 

PUBLIC 

SubacriptioiM: 

Paper  or  fiche 

Magnetic  tapes 

Problems  with  public  subscriptions 

20a-7U-32M 
8ia-lS30 
512-2303 

Single  copiaaAtack  copiaa: 

Paper  or  fiche 

Magnetic  tapes 

Problems  with  public  single  copies 

7S3-3238 

S12-1530 
512-2457 

FEDERAL  AGENCIES 

SulMcriptions: 

Paper  or  fiche 

523-5243 

Magnetic  tapes 

Problems  with  Federal  agency  subscriptlona 

512-1530 
523-5243 

alllMaiidarthistaMM. 
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THE  FEDERAL  REGISTER 
WHAT  IT  IS  AND  HOW  TO  USE  IT 

POS:        Any  (Mrsoo  wlto  lues  tha  Fedsral  Rsgittar  and  Cod*  of  Fedsrsl 
Rogulatlofu. 

WHO:       Tha  Office  of  tl>«  Federal  Rsgistar. 

WHAT:     Free  public  briefings  (approximately  3  hours)  to  prssent: 

1.  Tht  regulatory  proca**,  with  a  fbcu*  oo  tha  Fadaral  Raglttar 

tyitam  and  tha  public'i  rola  in  the  devalopmaat  of 
regulatioas. 

2.  The  relationship  betweao  tha  Federal  Ragiatar  and  Coda  of 

Federal  Regulation*. 

3.  The  Important  elements  of  typical  Fadaral  Ragistar 

documents. 
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WASHINGTON.  DC 
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Presidential  Docjments 


Title  3— 

The  President 


Proclamation  6587  of  Septemlier  3,  1993 
National  POW/VfIA  Recopiition  Day,  1993 


By  the  President  of  the  Unite*  ^  States  of  America 


ajor  changes  in  the  global  political  landscape. 
x)t  in  many  new  areas,  the  forces  of  repression 
X)und  the  world.  Throughout  this  dynamic 

0  all  Americans:  Our  Nation  owes  a  lasting 
selfless  members  of  our  Armed  Forces  who 

1  and  safety  to  defend  the  lives  and  liberty 
hanks  and  as  an  expression  of  our  determina- 
ivho  faithfully  serve  and  defend  us,  we  take 
e  special  Americans  for  whom  an  accounting 


A  PriKlamation 

'I'his  year  we  have  witnessed  nr 
Although  democra:y  is  takiag  r 
posn  continuing  challenges  a 
period,  one  theme  rings  true 
debt  of  gratitude  to  all  those 
have  risked  their  own  Kreedoi 
of  others.  As  a  measure  of  our 
lion  (o  keep  faith  with  those 
(his  occasion  to  remember  tho: 
has  not  yet  been  made. 

in  honor  of  these  iVmericans,  oi  September  10.  1993.  the  flag  of  the  National 
League  of  POW/MIA  families  will  be  flown  over  the  White  House;  the 
US.  Departments  of  State,  Defeise,  and  Veterans  Affairs;  the  Selective  Service 
System  headquart'jrs;  and  the  Vietnam  Veterans  Memorial.  This  black  and 
white  banner — emblematic  of  America's  missing — flies  as  a  stark  reminder 
to  the  world  of  our  Nation's  res<  Ive. 

We  acknowledge  a  continuing  c  bligation  to  these  casualties  of  war.  America's 
missing  service  members  and  civilians.  Our  Nation  remains  committed  to 
this  cause,  a  matter  of  highes  national  priority.  We  renew  our  pledge  to 
obtain  the  answers  that  the  fam  ly  members  of  these  heroes  deserve,  recogniz- 
ing the  profound  loss  they  have  endured  and  their  steadfast  resolve  to 
gain  the  peace  of  certainty. 

NOW.  THEREFORE,  I,  WILLIA14  J.  CUNTON,  President  of  the  United  States 
of  America,  by  the  authority  vested  in  me  by  the  Constitution  and  laws 
of  the  United  States,  do  herebv  proclaim  September  10,  1993,  as  National 
POW/MIA  Recognition  Da>.  I  urge  all  Americans  to  join  in  honoring  former 
American  POWs  as  well  as  tiose  Americans  still  unaccounted  for  as  a 
result  of  their  service  to  our  great  Nation.  I  also  encourage  the  American 
people  to  express  their  gratitude  to  the  families  of  these  missing  Americans 
for  their  dedication  to  seeking  the  truth  and  their  determination  to  persevere 
through  the  many  years  oi"  waiting.  Finally,  I  ask  State  and  local  officials 
and  private  organ;  zations  to  oliserve  this  day  with  appropriate  ceremonies 
and  activities. 

IN  WITNESS  WHEREOF,  I  have  hereunto  set  my  hand  this  third  day  of 
September,  in  the  year  of  our  Lord  nineteen  hundred  and  ninety-three, 
and  of  the  IndepeMence  cf  th3  United  States  of  America  the  two  hundred 
and  eighteenth. 


|)jalL  s^UPUOA  <rtUuudk^QA^ 


IFR  Ooc  «t3-22042 
Fil«<l  9-3-93.  2  SH  pnil 
Billing  code  3i9!M)l-i' 
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Presidential  Documents 


Executive  Order  12860  of  September  3,  19.13 

Adding  Members  to  tht   Cominittee  on  Foreign  Investment  in 
the  United  Slates 


By  the  authority  vested  in  me  as  President  by  the  Constitution  and  the 
laws  of  the  United  States  cf  America,  including  the  Omnibus  Trade  and 
Competitiveness  Act  of  198£  (Public  Law  100-418;  102  Stat.  1107),  section 
301  of  title  3,  United  States  Code,  and  in  accordance  with  the  National 
Defense  Authorzation  Act  for  Fiscal  Year  1993  (Public  Law  102-484;  106 
Stat.  2315),  to  designate  ad«iitional  members  to  the  Committee  on  Foreign 
Investment  in  the  United  States,  it  is  hereby  ordered  as  follows: 

Section  1.  Executive  Order  No.  11858,  as  amended,  is  further  amended 
by  inserting  in  Section  1(a),  after  the  title  "Director  of  the  Office  of  Manage- 
ment and  Budget,"  the  follcwing  additional  titles:  "(9)  the  Director  of  the 
Office  of  Science  and  Techrology  Policy.";  "(10)  the  Assistant  to  the  Presi- 
dent for  National  Security  Affairs.";  and  "(11)  the  Assistant  to  the  President 
for  Economic  Policy.". 

Sec  2.  This  order  shall  take  e  ^ect  immediately. 


OvJlUXiU^AA  <rtU^A:i^^a^A 
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DEPARTMENT  OF  AGRICULTURE 

Federal  Crop  Insurance  Corporation 

7  CFR  Part  400 

General  Administrative  Regulations; 
Collection  and  Storage  of  Social 
Security  Account  Numbers  and 
Employer  Identification  Numbers 

AGENCY:  Federal  Crop  Insurance 
Corporation,  USDA. 
ACTION:  Interim  final  rule. 

SUMMARY:  The  Federal  Crop  Insurance 
Corporation  (FCIC)  amends  the 
regulations  governing  the  collection  of 
Social  Security  Numbers  (SSN)  and 
Employer  Identification  Numbers  (EIN). 
The  intended  effect  of  this  rule  is  to 
clarify  which  entities  and  individuals 
are  authorized  to  collect  SSNs  and  EINs 
on  behalf  of  FCIC. 
EFFECTIVE  DATE:  September  8,  1993. 
FOR  FURTHER  INFORMATION  CONTACT: 
Mari  L.  Dunleavy,  Federal  Crop 
Insurance  Corporation.  U.S.  Department 
of  Agriculture,  Washington,  DC  20250. 
telephone  (202)  254-8314. 
SUPPLEMENTARY  INFORMATION:  This 
action  has  been  reviewed  under  USDA 
procedures  established  by  Departmental 
Regulation  1512-1.  This  action  does  not 
constitute  a  review  as  to  the  need, 
currency,  clarity,  and  effectiveness  of 
these  regulations  under  those 
procedures.  The  sunset  review  date 
established  for  these  regulations  is  May 
1, 1997. 

Kathleen  Connelly,  Acting  Manager. 
FQC,  has  determined  that  this  action  is 
not  a  major  rule  as  defined  by  Executive 
Order  12291  because  it  will  not  result 
in:  (1)  An  annual  effect  on  the  economy 
of  $100  million  or  more;  (2>  major 
increases  in  costs  or  prices  for 
consumers,  individual  industries, 
federal,  state,  or  local  governments,  or  a 
geographical  region;  or  (3)  significant 
adverse  effects  on  competition. 


employment,  investment,  p-oductivity. 
innovation,  or  the  ability  of  U.S.-based 
enterprises  to  ocmpete  with  foreign- 
based  enterprises  in  domestic  or  export 
markets. 

The  Acting  Manager  also  certifies  that 
this  action  will  not  increase  the  federal 
paperwork  burden  for  incividuals,  small 
businesses,  and  other  perso ns.  The 
action  will  not  have  a  signi  leant 
economic  effect  on  a  substantial  number 
of  small  entities.  This  program  is  strictly 
voluntary.  This  regulation  rioes  not 
require  or  impose  any  recu  rement  on 
the  delivery  agent  or  compeny  that  is 
not  already  required  by  the  Privacy  Act 
of  1974  (5  U.S.C.  552a).  Therefore,  this 
action  is  detenr  ined  to  be  rxempt  from 
the  provisions  of  the  Regulatory 
Flexibility  Act  and  no  Regulatory 
Flexibility  Analysis  was  prepared. 

This  program  is  listed  in  the  Catalog 
of  Federal  Domsstic  Assistance  under 
No.  10.450. 

This  program  is  not  subject  to  the 
provisions  of  Executive  Order  12372 
which  requires  intergoverr. mental 
consultation  with  state  and  local 
officials.  See  the  Notice  related  to  7  CFR 
part  3015,  subpart  V,  published  at  48  FR 
29115.  June  24, 1983. 

This  action  is  not  expected  to  have 
any  significant  impact  or  the  quality  of 
the  human  env  ronment,  health,  and 
safety.  Therefore,  neither  an 
Environmental  Assessment  nor  an 
Environmental  Impact  Statement  is 
needed. 

The  Acting  Manager,  FCIC,  has 
certified  to  the  Office  of  Management 
and  Budget  (OMB)  that  these  proposed 
regulations  meet  the  app.icable 
standards  provided  in  se<ctions  2(a)  and 
2(b)(2)  of  Executive  Order  12778. 

This  rule  has  been  reviewed  in 
accordance  with  Executive  Order  12778. 
The  provisiors  of  this  imerim  rule  are 
not  retroactive  and  will  preempt  state 
and  local  laws  !:o  the  extent  such  state 
and  local  laws  are  inconsistent 
herewith.  The  administnitive  appeal 
provisions  located  at  7  CfR  part  1, 
subpart  H  must  be  exhausted  before 
judicial  action  may  be  brought  for 
actions  taken  under  proceedings  for  the 
im{>osition  of  civil  penalties  or  under 
the  Program  Fraud  Civil  {Remedies 
sections  of  these  regulations. 

This  amendment  does  not  contain 
information  co  lections  that  require 
clearance  by  the  Office  cf  Management 
and  Budget  under  the  provisions  of  44 


U.S.C.  chapter  35,  the  Paperwork 
Reduction  Act. 

The  Office  of  General  Counsel,  as  the 
Designated  Official  under  section  6(a)  of 
Executive  Order  12612,  Federalism,  has 
determined  that  the  policies  and 
procedures  contained  in  this  proposed 
rule  will  not  have  an  increased 
substantial  direct  effect  on  states  or  their 
political  subdivisions,  or  on  the 
distribution  of  power  and 
responsibilities  among  the  various 
levels  of  government. 

Section  506  of  the  Federal  Crop 
Insurance  Act  (7  U.S.C.  1506),  as 
amended  (FCI  Act),  directs  the  FQC  to 
require  submission  of  an  SSN  or  EIN  as 
a  condition  of  eligibility  for 
participation  in  the  multiple  peril  crop 
insurance  program. 

This  amendment  clarifies  that 
reinsured  companies,  agencies,  agents 
and  employees  thereof  are  authorized  to 
collect  SSN  and  EIN  on  behalf  of  FQC. 

On  Thursday,  October  8,  1992.  FCIC 
published  a  final  rule  in  the  Federal 
Register  at  57  FR  46295,  promulgating 
rules  affecting  how  the  FCIC.  direct 
insurance  and  reinsured  companies  will 
collect,  use.  and  store  documents 
containing  SSNs  and  EINs  (Subpart  Q). 
However,  the  rule  failed  to  identify 
agencies  and  agents  of  reinsured 
companies  as  those  who  are  authorized 
to  have  access  to  those  identifying 
numbers  for  FCIC.  This  interim  rule 
serves  to  correct  this  deficiency  by 
identifying  those  individuals  and 
entities  in  the  "Definitions"  section  and 
in  the  "Required  System  of  Records" 
section  of  Subpart  Q. 

Because  this  amendment  serves  only 
to  clarify  terms,  and  those  terms  are 
immediately  required  to  allow  the 
access  of  SSNs  and  EINs  to  authorized 
individuals  and  entities,  FQC 
determines  that  notice  and  public 
procedure  is  unnecessary, 
impracticable,  and  contrary  lo  the 
public  interest.  This  rule  is  effective 
upon  publication. 

List  of  Subjects  in  7  CFR  Part  400 

Crop  Insurance,  General 
Administrative  Regulations,  Collection 
and  Storage  of  Social  Security  Account 
Numbers  and  Employer  Identification 
Numbers. 

Interim  Final  Rule 

Accordingly,  the  Federal  Crop 
Insurance  Corporation  amends  part  400 
(7  CFR  part  400)  as  follows: 


f 
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PART  400— GENERAL 
ADMINISTRATIVE  REGULATIONS 

1.  The  authority  citation  for  part  400 
continues  to  read  as  follows: 

Authority:  7  U.S.C  1506. 1508. 

2.  Section  400.402  is  amended  by 
revising  paragraphs  (e)  and  (k)  to  read 
as  follows: 

§400.402    D«flnitk>ns. 

•        •        •        •        * 

(e)  Authorized  person — An  officer, 
employee,  general  or  special  agent,  or 
loss  adjuster  of  the  FCIC,  insurance 
company,  reinsured  company,  or  ASCS 
whose  duties  require  access  in  the 
administration  of  the  FQ  Act. 


(k)  Government  contract  employees— 
authorized  persons  employed  by  a 
direct  insurance  or  reinsured  company, 
former  officers  or  employees  of  such 
company,  and  general  or  special  agents 
and  loss  adjusters. 

3.  Section  400.406  is  revised  to  read 
as  follows: 

§  400.406    Restricted  access. 

The  Manager,  other  officer,  or 
employee  of  the  FCIC  or  authorized 
person  (as  defined  in  §  400.402(e))  may 
have  access  to  the  EUNs  and  SSNs 
obtained  pursuant  to  §  400,404  only  for 
the  purpose  of  establishing  and 
maintaining  a  system  of  records 
necessary  for  the  effective 
administration  of  the  PCI  Act  in 
accordance  with  §  400.404  of  this  part. 
These  numbers  may  be  used  in 
administering  the  FQ  Act 

Done  in  Washington.  DC.  on  September  1, 
1993. 

Robert  Fenton, 

Assistant  Manager.  Federal  Crop  Insurance 
Corporation. 
|FR  Doc  93-21745  Filed  9-7-93:  8:45  ami 
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Agricultural  Marketing  Service 

7  CFR  Part  1230 
[No.  LS-03-002] 
RIN  0581-AA92 

Pork  Promotion  and  Research 

AGENCY:  Agricultural  Marketing  Service. 

USDA. 

ACTION:  Final  rule. 

SUMMARY:  Pursuant  to  the  Pork 
Promotion.  Research,  and  Consumer 
Information  Act  of  1985  and  the  Order 
issued  thereunder,  this  fmal  rule 


decreases  the  amount  of  the  assessment 
per  pound  due  on  imported  pork  and 
pork  products  to  reflect  a  decrease  in 
the  1992  six  market  average  price  for 
domestic  barrows  and  gilts  and  to  bring 
the  equivalent  market  value  of  the  live 
animals  from  which  such  imported  pork 
and  pork  products  were  derived  in  line 
with  the  market  values  of  domestic 
porcine  animals. 
EFFECTIVE  DATE:  October  8. 1993. 
FOR  FURTHER  INFORMATION  CONTACT: 
Ralph  L.  Tapp.  Chief.  Marketing 
Programs  Branch.  2027720-1115. 
SUPPLEMENTARY  MFORMATION:  This  final 
rule  was  reviewed  in  accordance  with 
Executive  Order  No.  12291  and 
Departmental  Regulation  1512-1  and  is 
hereby  classified  as  a  nonmajor  rule 
because  it  does  not  meet  the  criteria 
contained  therein  for  a  major  rule. 

This  final  rule  has  been  reviewed 
under  Executive  Order  12778.  Qvil 
Justice  Reform.  This  final  rule  is  not 
intended  to  have  retroactive  effect.  The 
Act  states  that  the  statute  is  intended  to 
occupy  the  field  of  promotion  and 
consumer  education  involving  pork  and 
pork  products  and  of  obtaining  funds 
thereof  from  pork  producers  and  that 
the  regulation  of  such  activity  (other 
than  a  regulation  or  requirement  relating 
to  a  matter  of  public  health  or  the 
provision  of  State  or  local  funds  for 
such  activity)  that  is  in  addition  to  or 
different  from  the  Act  may  not  he 
imposed  by  a  State. 

The  Act  provides  that  administrative 
proceedings  must  be  exhausted  before 
parties  may  file  suit  in  court.  Under 
section  1625  of  the  Act.  a  person  subject 
to  an  order  may  file  a  petition  with  the 
Secretary  stating  that  such  order,  a 
provision  of  such  order,  or  an  obligation 
imposed  in  connection  with  such  order 
is  not  in  accordance  with  law;  and 
requesting  a  modification  of  the  order  or 
an  exemption  from  the  order.  Such 
person  is  afforded  the  opportunity  for  a 
hearing  on  the  petition.  After  the 
hearing,  the  Secretary  would  rule  on  the 
petition.  The  Act  provides  that  the 
district  court  of  the  United  States  in  the 
district  in  which  such  person  resides  or 
does  business  has  jurisdiction  to  review 
the  Secretary's  determination,  if  a 
complaint  is  filed  not  later  than  20  days 
after  the  date  such  person  receives 
notice  of  such  determination. 

This  action  also  was  reviewed  under 
the  Regulatory  Flexibility  Act  (RFA)  (5 
U.S.C  601  et  seq).  The  effect  of  the 
Order  upon  small  entities  was  discussed 
in  the  September  5. 1986.  issue  of  the 
Federal  Register  (51  FR  31898).  and  it 
was  determined  that  the  Order  would 
not  have  a  significant  effect  upon  a 
substantial  number  of  small  entities. 


Many  importers  may  be  classified  as 
small  entities.  This  final  rule  decreases 
the  amount  of  assessments  on  imported 
pork  and  pork  products  subject  to 
assessment  by  three-  to  five-hundredths 
of  a  cent  per  pound,  or  as  expressed  in 
cents  per  kilogram,  seven-  to  eleven- 
hundredths  of  a  cent  per  kilogram. 
Adjusting  the  assessments  on  imported 
pork  and  pork  products  will  result  in  an 
estimated  decrease  in  assessments  of 
$200,000  over  a  12-month  period. 
Accordingly,  the  Administrator  of  the 
Agricultural  Marketing  Service  (AMS) 
has  determined  that  this  action  will  not 
have  a  significant  economic  impact  on 
a  substantial  number  of  small  entities. 
The  Pork  Promotion,  Research,  and 
Consumer  Information  Act  of  1985  (7 
U.S.C.  4801-4819)  approved  December 
23,  1985.  authorized  the  establishment 
of  a  national  pork  promotion,  researclt, 
and  consumer  information  program.  The 
program  was  funded  by  an  initial 
assessment  rate  of  0.25  percent  of  the 
market  value  of  all  porcine  animals 
marketed  in  the  United  States  and  an 
equivalent  amount  of  assessment  on 
imported  porcine  animals,  pork,  and 
pork  products.  However,  that  rate  was 
increased  to  0.35  percent  effective 
December  1, 1991  (56  FR  51635).  The 
final  Order  establishing  a  pork 
promotion,  research,  and  consumer 
information  program  was  published  in 
the  September  5.  1986.  issue  of  the 
Federal  Register  (51  FR  31898:  as 
corrected,  at  51  FR  36383  and  amended 
at  53  FR  1909.  53  FR  30243,  56  FR  4. 
and  56  FR  51635)  and  assessments 
began  on  November  1,  1986. 

The  Order  requires  importers  of 
porcine  animals  to  pay  to  the  U.S. 
Customs  Service  (USCS),  upon 
importation,  the  assessment  of  0.35 
percent  of  the  animal's  declared  value 
and  importers  of  pork  and  pork 
products  to  pay  to  the  USCS.  upon 
importation,  the  assessment  of  0.35 
percent  of  the  market  value  of  the  live 
porcine  animals  from  which  such  pork 
and  pork  products  were  produced.  This 
final  rule  decreases  the  assessments  on 
all  of  the  imported  pork  and  pork 
products  subject  to  assessment  listed  in 
7  CFR  1230.110  (October  30.  1992;  57 
FR  49135).  This  decrease  is  consistent 
with  the  decrease  in  the  annual  average 
price  of  domestic  barrows  and  gilts  for 
calendar  year  1992  as  reported  by  the 
USDA.  AMS,  Livestock  and  Grain 
Market  News  (LGMN)  Branch.  This 
decrease  in  assessments  will  make  the 
equivalent  market  value  of  the  live 
porcine  animal  from  which  the 
imported  pork  and  pork  products  were 
derived  reflect  the  recent  decrease  in  the 
market  value  of  domestic  porcine 
animals,  thereby  promoting 


comparability  between  importer  and 
domestic  assessments.  This  Hnal  rule 
will  not  change  the  current  assessment 
rate  of  0.35  percent  of  the  market  value. 

The  methodology  for  determining  the 
per-pound  amounts  for  imported  pork 
and  pork  products  was  described  in  the 
supplementary  information 
accompanying  the  Order  and  published 
in  the  September  5, 1986,  Federal 
Register  at  51  FR  31901.  The  weight  of 
imported  pork  and  pork  products  is 
converted  to  a  carcass-  weight  equivalent 
by  utilizing  conversion  factors  which 
are  published  in  the  USDA  Statistical 
Bulletin  No.  616  "Conversion  Factors 
and  Weights  and  Measures."  These 
conversion  factors  take  into  account  the 
removal  of  bone,  weight  lost  in  cooking 
or  other  processing,  and  the  nonpork 
components  of  pork  products.  Secondly, 
the  carcass  weight  equivalent  is 
converted  to  a  live  animal  equivalent 
weight  by  dividing  the  carcass  weight 
equivalent  by  70  percent,  which  is  the 
average  dressing  percentage  of  porcine 
animals  in  the  United  States.  Thirdly, 
the  equivalent  value  of  the  live  porcine 
animal  is  determined  by  multiplying  the 
live  anijnal  equivalent  weight  by  an 
annual  average  market  price  for  barrows 
and  gilts  as  reported  by  the  USDA, 
AMS,  LGMN  Branch,  the  annual 
average  price,  which  was  based  on  price 
data  from  seven  major  markets,  is  now 
based  on  only  six  markets.  One  of  the 
seven  markets — Kansas  City — closed  in 
1991;  and  the  1992  annual  average  price 
is  based  on  price  data  from  only  six 
markets.  This  average  price  is  published 
on  a  yearly  basis  during  the  month  of 
January  in  the  LGMN  Branch's 
publication  "Livestock,  Meat,  and  Wool 
Weekly  Summary  and  Statistics." 
Finally,  the  equivalent  value  is 
multiplied  by  the  applicable  assessment 
rate  of  0.35  percent  due  on  imported 
pork  and  pwrk  products.  The  end  result 
is  expressed  in  an  amount  per  pound  for 
each  type  of  pork  or  pork  product.  To 
determine  the  amount  per  kilogram  for 
pork  and  pork  products  subject  to 
assessment  under  the  Act  and  Order,  the 
cents-(>er-pound  assessments  are 
multiplied  by  a  metric  conversion  factor 
2.2046  and  carried  to  the  sixth  decimal. 

The  formula  in  the  preamble  for  the 
Order  at  51  FR  31901  contemplated  that 
U  would  be  necessary  to  recalculate  the 
equivalent  live  animal  value  of 
Imported  pork  and  pork  products  to 
rsflect  changes  in  the  annual  average 
price  of  domestic  barrows  and  gilts  to 
maintain  equity  of  assessments  between 
domestic  porcine  animals  and  imported 
pork  and  pork  products. 

The  average  annual  maricet  price 
decreased  from  $48.46  in  1991  to  $42.11 
In  1992,  a  decrease  of  about  13  percent. 


This  decrease  will  result  in  a 
corresponding  decrease  in  assessments 
for  all  the  Harmonized  Tariff  Systems 
(HTSl  numbe-s  listed  in  the  table  in 
§  1230.110  of  an  amount  equal  to  three- 
to  five-hundredths  o'^  a  cent  per  pound, 
or  as  expressed  in  cents  per  kilogram, 
seven-  to  eleven-hundredths  of  a  cent 
per  kilogram.  Based  on  the  most  recent 
available  Department  of  Commerce, 
Bureau  of  Cersus,  deta  on  the  volume 
of  imported  pork  and  pork  products  the 
decrease  in  assessment  amounts  will 
result  in  an  estimated  $200,000  decrease 
in  assessments  over  a  12-month  period. 

On  June  10.  1993,  AMS  published  in 
the  Federal  Register  (58  FR  32468)  a 
proposed  rule  which  would  decrease 
the  per  pound  assessment  on  imported 
pork  and  pork  products  consistent  with 
decreases  in  tne  1992  average  prices  of 
domestic  barrows  and  gilts  to  provide 
comparability  between  importer  and 
domestic  assessments.  The  proposal  was 
published  with  a  request  for  comments 
by  July  12,  1993.  No  comments  were 
received.  However,  a  review  of 
calculations  used  to  convert  the  cents- 
per-pound  assessments  to  cents-per- 
kilogram  for  the  HTS  numbers  listed  in 
§1230.110  of  the  proposed  rule  revealed 
that  the  cents-per-kilogram  assessments 
for  all  HTS  numbers  were  incorrect 
because  the  cents-per-pound 
assessments  were  not  rounded  correctly 
prior  to  the  conversion  calculations.  The 
cents-per-pound  assessments  for  all  of 
the  HTS  numbers  shown  in  §  1230.110 
of  the  proposed  rule  are  correct. 
Accordingly,  this  final  rule  establishes 
the  per-pound  and  per-kilogram 
assessments  on  imported  pork  and  pork 
products  as  proposed  and  corrected 
herein. 

List  of  Subjects  in  7  CFR  Part  1230 

Administrative  practice  and 
procedure.  Advertising,  Agricultural 
research.  Marketing  agreement.  Meat 
and  meat  products.  Pork  and  pork 
products. 

For  the  reasons  set  forth  in  the 
preamble,  7  CFR  part  1230  is  amended 
as  set  forth  below: 

PART  1230-PORK  OROMOTION, 
RESEARCH.  AND  CONSUMER 
INFORMATION 

1.  The  authority  citation  for  7  CFR 
part  1230  continues  to  read  as  follows: 

Authority:  7  VS.C.  4801-4819. 
Subpart  B — [Amended] 

2.  Subpart  B — Rules  and  Regulations 
by  revising  §  1230.1 10  to  read  as 
follows: 


§  1 230. 1 1 0    Assessments  on  Imported  pork 
and  pork  products. 

The  following  HTS  categories  of 
imported  live  porcine  animals  are 
subject  to  assessment  at  the  rate 
specified. 


Live  porcine  animals 

Assessment 

0103.10.00004  

0.35  percent  Customs 
Entered  Value. 

0.35  percent  Customs 
Entered  Value. 

0.35  percent  Customs 
Entered  Value. 

0103  9100006 

0103  92  00005  

The  following  HTS  categories  of 
imported  pork  and  pork  products  are 
subject  to  assessment  at  the  rates 
specified. 


Pork  and  pork 

Assessment 

products 

Cents/lb 

Cents/Kg 

0203.11.00002  

21 

.462966 

0203.12.10107  

21 

.462966 

0203.12.10205  

21 

.462966 

0203.12.90100  

21 

.462966 

0203.12.90208  

21 

.462966 

0203.19.20108  

24 

.529104 

0203.19.20901   

.24 

.529104 

0203.19.40104  

21 

.462966 

0203.19.40907  

21 

.462966 

0203.21.00000  

21 

.462966 

0203.22.10007  

21 

.462966 

0203.22.90000  

21 

.462966 

0203.29.20008  

24 

.529104 

020329.40004  

21 

.462966 

0206.30.00006  

21 

.462966 

0206.41.00003  „... 

21 

.462966 

0206.49.00005  

21 

.462966 

0210.11.00101    

21 

.462966 

0210.11.00209  

21 

.462966 

0210.12.00208  

.21 

.462966 

0210.12.00404  

21 

.462966 

0210.19.00103  

24 

.529104 

0210.19.00906  

24 

.529104 

1601.00.20105  

.29 

.639334 

1601.00.20908  

29 

.639334 

1602.41.20203  

.32 

.705472 

1602.41.20409  

.32 

.705472 

1602.41.90002  • 

21 

.462966 

1602.42.20202  

.32 

.705472 

1602.4220408  

.32 

.705472 

1602.42.40002  

21 

.462966 

1602.4920009  

29 

.639334 

1602.49.40005  

24 

.529104 

Dated;  September  1, 1993. 
LJ>.  Massaro, 
Acting  Administrator 
(PR  Doc  93-21859  Filed  9-7-93;  8:45  am) 
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Animal  and  Plant  Health  Inepactkin 
Service 

7  CFR  Chapter  IN 

9  CFR  Chapter  i 
[Docket  No.  93-105-1] 

Use  of  Direct  Final  Rulemaking 

agency:  Animal  and  Plant  Health 

Inspection  Service,  USDA. 

ACTION:  Policy  statement^ 

SUMMARY:  The  Animal  and  Plant  Health 
Inspection  Service  is  implementing  a 
new  rulemaking  procedure  to  expedite 
making  noncontroversial  changes  to 
regulations.  Rules  that  the  agency  judges 
to  be  noncontroversial  and  unlikely  to 
result  in  adverse  comments  will  be 
published  as  "direct  final"  rules. 
( "Adverse  comments"  are  comments 
that  suggest  that  a  rule  should  not  be 
adopted  or  suggest  that  a  change  should 
be  made  to  the  rule.)  Such  direct  final 
rules  will  advise  the  public  that  no 
adverse  comments  are  anticipated,  and 
that  unless  written  adverse  comments  or 
written  notice  of  intent  to  submit 
adverse  comments  are  received  within 
30  days,  the  revision  made  by  the  rule 
will  be  effective  60  days  from  the  date 
the  direct  final  rule  is  published  in  the 
Federal  Register.  This  new  policy 
should  expedite  the  promulgation  of 
routine  or  otherwise  noncontroversial 
rules  by  reducing  the  time  that  would  be 
required  to  develop,  review,  clear,  and 
publish  separate  proposed  and  final 
rules. 

ADDRESSES:  If  you  wish  to  submit 
comments  on  this  notice,  send  an 
original  and  three  copies  to  Chief, 
Regulatory  Analysis  and  Development, 
PPD,  APHIS,  USDA.  room  804.  Federal 
Building.  6505  Belcrest  Road, 
Hyattsville,  MD  20782.  Please  state  that 
your  comments  refer  to  Docket  Number 
93-105-1.  Comments  received  may  be 
inspected  at  USDA,  room  1141.  South 
Building,  14th  Street  and  Independence 
Avenue  SW,  Washington,  DC,  between 
8  a.m.  and  4:30  p.m.,  Monday  through 
Friday,  except  holidays. 
FOR  FURTHER  INFORMATION  CONTACT: 
Nancy  Chamberlain,  Chief,  Regulatory 
Analysis  and  Development.  PPD. 
APHIS,  USDA,  room  804,  Federal 
Building,  6505  Belcrest  Road, 
Hyattsville,  MD  20782,  (301)  436-8682. 
SUPPLEMENTARY  INFORMATION:  The 

Animal  and  Plant  Health  Inspection 
Service  (APHIS)  is  committed  to 
improving  the  efficiency  of  its 
regulatory  processes  to  fulfill  agency 
missions  in  a  manner  that  imposes  the 
least  necessary  burden.  In  pursuit  of  this 


goal,  APHIS  plans  to  employ  the 
rulemaking  technique  known  as  "direct 
final  rulemaking"  to  promulgate  some  of 
its  rules. 

The  Direct  Final  Rale  Process 

Rules  that  the  agency  judges  to  be 
noncontroversial  and  unlikely  to  result 
in  adverse  comments  will  be  published 
as  direct  final  rules.  Such  direct  final 
rules  will  advise  the  public  that  no 
adverse  comments  are  anticipated,  and 
that  unless  written  adverse  comments  or 
written  notice  of  intent  to  submit 
adverse  comments  are  received  within 
30  days,  the  revision  made  by  the  rule 
will  be  effective  60  days  from  the  date 
the  direct  final  rule  is  published  in  the 
Federal  Register. 

By  "adverse  comments"  we  mean 
comments  that  suggest  that  the  rule 
should  not  be  adopted,  or  that  suggest 
that  a  change  should  be  made  to  the 
rule.  A  comment  expressing  support  for 
the  rule  as  published  would  obviously 
not  be  considered  adverse.  Neither 
would  a  comment  suggesting  that 
requirements  in  the  rule  should,  or 
should  not,  be  employed  by  APHIS  in 
other  programs  or  situations  outside  the 
scope  of  the  direct  final  rule. 

In  accordance  with  the  rulemaking 
provisions  of  the  Administrative 
Procedure  Act  (5  U.S.C.  553),  this 
procedure  gives  the  public  general 
notice  of  APHIS'  intent  to  adopt  a  rule, 
and  gives  interested  persons  an 
opportunity  to  participate  in  the 
rulemaking  through  submission  of 
comments.  The  major  feature  of  direct 
final  rulemaking  is  tbat  if  APHIS 
receives  no  written  adverse  comments 
within  30  days  of  the  publication  of  a 
direct  final  rule,  nor  any  written  notice 
of  intent  to  submit  adverse  comments, 
the  rule  will  become  effective  without 
the  need  to  publish  a  separate  final  rule. 

If  APHIS  receives  written  adverse 
comments  or  written  notice  of  intent  to 
submit  adverse  comments  within  30 
days  of  the  publication  of  a  direct  final 
rule,  a  notice  of  withdrawal  of  the  direct 
final  rule  will  be  published  in  the 
Federal  Register  and  a  proposed  rule 
will  be  published  establishing  a 
comment  period  for  the  rulemaking 
action.  Following  the  close  of  the 
comment  period,  the  comments  will  be 
considered,  and  a  final  rule  addressing 
the  comments  will  be  published. 

As  discussed  above,  if  APHIS  receives 
no  written  adverse  comments  within  30 
days  of  the  publication  of  a  direct  final 
rule,  nor  any  written  notice  of  intent  to 
submit  adverse  comments,  the  direct 
final  rule  will  become  effective  60  days 
following  its  publication.  However. 
APHIS  will  publish  a  notice  in  the 
Federal  Register  indicating  that  no 


adverse  comments  were  received  on  the 
direct  final  rule,  and  confirming  that  it 
is  effective  on  the  date  indicated  in  the 
direct  final  rule. 

Determining  When  To  Use  Direct  Final 
Rulemaking 

Not  all  APHIS  rules  are  good 
candidates  for  direct  final  rulemaking. 
Many  APHIS  rules  address  complex 
animal  and  plant  health  situations 
where  the  pubUc  may  have  a  variety  of 
opinions  to  offer  on  the  need  for  the 
rule,  or  possible  alternative  methods  for 
achieving  the  purpose  of  the  rule.  In 
these  cases,  APHIS  plans  to  continue  to 
publish  a  proposed  rule  and  establish  a 
comment  period  to  allow  submission  of 
comments,  followed  by  a  final  rule 
addressing  the  comments. 

APHIS  plans  to  use  direct  final 
rulemaking  on  a  case-by-case  basis 
when  we  do  not  anticipate  adverse 
comments.  The  decision  to  use  direct 
final  rulemaking  for  a  rule  would  be 
based  on  our  experience  with  similar 
rules.  If  similar  rules  were  published  in 
the  past  as  proposals  that  did  not  elicit 
adverse  comments,  we  would  consider 
publishing  such  rules  in  the  future  as 
direct  final  rules. 

Done  in  Washington.  DC,  this  20th  day  of 
August  1993. 
Eugene  Branstool, 

Assistant  Secretary,  Marketing  and  Inspection 
Services. 
jFR  Doc.  93-21862  Filed  9-7-93;  8:45  am) 

BILLING  CODE  3410-M-P 


FEDERAL  RESERVE  SYSTEM 

12  CFR  Parts  208,  211,  and  225 

[Regulations  H,  K  and  Y;  Docket  No.  R- 
0792] 

IMembership  of  State  Banking 
Institutions  in  the  Federal  Reserve 
System;  International  Banking 
Operations;  Bank  Holding  Companies 
and  Change  in  Bank  Control;  Criminal 
Referral  Report 

AGENCY:  Board  of  Governors  of  the 
Federal  Reserve  System. 
ACTION:  Final  rule. 

summary:  An  interagency  task  force  has 
designed  a  uniform  mulii-agency 
criminal  referral  form  in  order  to 
facilitate  compliance  with  financial 
institutions'  criminal  activity  reporting 
requirements,  to  enhance  law 
enforcement  agencies'  ability  to 
investigate  and  prosecute  the  matters 
reported  in  the  criminal  referrals,  and  to 
develop  and  maintain  a  new  interagency 
database.  This  uniform  criminal  referral 
form  will  replace  the  various  criminal 
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referral  forms  thai  are  currently  being 
used  by  Federal  bank,  thrift  and  credit 
union  regulatory  agencies  and  by  the 
banking  organizationa  they  si>pervise. 
The  porpose  of  the  regulation  is  to 
create  a  uniform  criminal  referral 
reporting  requirement  for  all  domestic 
and  foreign  financial  institutions 
opjerating  in  the  United  States. 
EFFECTIVE  DATE:  October  8. 1993. 
FOR  FURTHER  INFORMATION  CONTACT: 
Herbert  A.  Biem.  Deputy  Associate 
Director.  (202/452-2620),  Richard  A. 
Small,  Special  Counsel,  (202/452-5235), 
or  Mark  Leemon.  Senior  Attorney,  (202/ 
452-5206),  Division  of  Banking 
Supervision  and  Regulation,  Boafxl  of 
Governors  of  the  Federal  Reserve 
System.  For  the  hearing  impaired  only. 
Telecommunication  Device  for  the  Deaf, 
Dorothea  Thompson.  (202/452-3M4), 
Board  of  Governors  of  the  Fe<ieral 
Reserve  System.  20th  and  C  Streets, 
N\V.,  Washington.  DC  20551. 
SUPPI^MCNTARnr  mformation: 

BackgroHBd 

The  Federal  financial  Institutions 
regulatory  agencies  are  the  Office  of  the 
ComptroUer  of  the  Currency  (OCC).  the 
Board  of  Governors  of  the  Federal 
Reserve  System  (Board),  the  Federal 
Deposit  Insurance  Corporation  (FDIC), 
the  Office  of  Thrift  Supervision  (OTS). 
and  the  National  Credit  Union 
Administration  (NCUA).  These  agencies 
are  charged  with  safeguarding  the  safety 
and  soundness  of  financial  institutions 
with  operations  in  the  United  States, 
inclnt^g  national  banks,  credit  unions, 
savings  associations,  state-chartered 
banks,  bank  and  thrift  holding 
companies  and  their  nonbank 
subsidiaries.  Edge  and  Agreement 
corporations,  and  ail  U.S.  offices  of 
foreign  banks.  Pursuant  to  their 
respective  enabling  statutes,  these 
agencies  are  responsible  for  ensuring 
that  financial  institutions  apprise 
federal  law  enforcement  authorities  of 
any  violation,  or  suspected  violation  of 
a  criminal  statute.  Fraud,  abusive 
insider  transactions,  check  kiting 
schemes,  money  laundering  and  other 
crimes  can  cause  significant  financial 
losses,  pose  serious  threats  to  a  financial 
institution's  continued  viability  and,  if 
unchecked,  may  undermine  the  public 
confidence  in  the  financial  services 
industry.  The  law  enforcement 
community  needs  to  recwve  timely 
information  regarding  criminal  and 
suspected  criminal  activity  that  is 
sufficiently  detailed  to  determine 
whether  investigations  and  prosecutions 
are  warranted. 

The  Interagency  Bank  Fraud  Working 
Group  (Working  Group)  was  formed  in 


1984  to  promote  interageacjr 
cooperation  toward  the  goal  of 
improving  the  federe  I  government's 
response  to  wh  ite  co  la  r  crime  in 
financial  institution: .  The  Working 
Group  now  consists  of  representatives 
from  twelve  Ft-deral  agencies,  including 
the  Board,  the  Dther  'eoeral  financial 
institutions  regulato:^,  the  Federal 
Bureau  of  Investi^tion.  the  U.S.  Secret 
Service,  the  Departn^ent  of  histice  and 
the  U.S.  Deparment  of  the  Treasury.  A 
subcommittee  of  the  Working  Group 
studied  the  criminal  referral  process  and 
developed  a  new  uniform  criminal 
referral  form  (the  Fonn).  The  purpose  of 
the  Form  is  to  itandardize  criminal 
referral  data  ard  to  facrlitate  its 
automation.  Because  the  Form  is 
machine  reafda>le,  it  is  anticipated  that 
the  resulting  irteragiaicy  criminal 
referral  database  will  be  fully  functional 
in  a  relatively  short  period  of  time.  The 
database  will  provide  information,  infer 
alia  to  the  OCC,  Boat!.  FDICJ  OTS, 
NCUA,  and  U.S.  De(>artment  of  the 
Treasury.  In  order  tc  promote  use  of  the 
Form,  each  of  the  Federal  financial 
institutions  regulato-y  agencies  has 
decided  to  adopt  similar  regulations 
relating  to  the  fihng  of  crintinal  referral 
reports  in  specific  situations  and  the  use 
of  the  same  Form  in  the  making  of  such 
criminal  referral  repars.  The  new 
regulations  would  re  place  requirements 
mandating  the  filing  of  criminal 
referrals  and  designs  ting  separate 
agency  forms  fcr  such  referrals. 

Commento  Received 

On  January  8. 1993.  a  proposed 
regulation  was  publi  shed  in  the  Federal 
Register  (58  FR  323?).  Thirty-four 
comments  were  rece  ived  on  the 
proposed  regulation  Fourteen 
comments  were  fironi  holding 
companies,  eighteen  comments  were 
from  commercial  banks  or  Federal 
Reserve  Banks,  and  wo  comments  were 
from  attorneys  representing  financial 
institutions.  Twenty-five  of  the 
comments  expressc^i  general  support  for 
the  regulation.  Four  of  the  comments 
were  critical  of  any  "eoorting 
requirement  whatsoever,  a  view  that  vfe 
must  reject  in  Kght  of  the  responsibility 
of  financial  institutions  to  assist  law 
enforcement  authorities  in  the 
performance  of  thei-  duties.  Ten  of  the 
comments  suggeste<i  raising  the  dollar 
thresholds  for  required  reporting.  Five 
of  the  comments  su  ggested  computer 
software  be  made  avai:lable  to  simptify 
the  reporting  requirement.  One 
comment  expresses  concern  for  possible 
liability  to  financial  institutions  that 
might  arise  under  var'ous  privacy  laws. 

With  respect  to  potential  civil  liability 
that  might  arise  in  connectioD  with  the 


submisBioa  of  a  criminal  referral. 

Congress  hat  enacted  a  statute  that 
provides  ptotoction  from  civil  liability 
for  the  reporting  of  criminal  acts  to 
appropriale  anti^onties.  Aoiendments  to 
the  Bank  Secrecy  Act  made  by  the 
Housing  and  Conunnnity  Development 
Act  of  1992  (31  U.S.C.  5314(g)(3)) 
provide  that  financial  institutions,  and 
their  directors,  officers,  employees  and 
agents,  that  disclose,  in  good  faith, 
posable  viol^ons  of  bw  in  connection 
with  the  preparation  of  criminal  referral 
forms  shall  not  be  liable  to  any  person 
under  any  law  or  regulation  of  the 
United  States  or  any  coostitutioa.  law, 
or  regulation  of  any  State  or  political 
subdivision  thereof,  for  such  disclosure 
or  for  any  failure  to  notify  the  person 
involved  La  the  transaction  or  any  other 
person  of  such  disclosure.  This  law  also 
requires  that  financial  institutions,  and 
theix  directors,  officers,  employees  and 
agents,  refrain  from  communicating  that 
a  criminal  referral  has  been  made  and 
the  information  reported  in  a  criminal 
referral  to  any  person  involved  in  the 
suspicious  transaction.! 

Several  commenlers  recommended 
that  the  dollar  minimums  on  reportable 
offenses  be  raised.  Although  these 
comments  raise  a  valid  concern. 
particularly  for  financial  institutions 
that  may  file  numerous  criminal 
referrals,  the  appropriate  law 
enforcement  authorities  have  advised 
the  staff  of  the  Board  and  the  other  bank 
and  thrift  regulator}-  agencies  that  the 
present  limits  are  necessary  for  their  law 
enforcement  hmctions.  Additionally, 
with  the  advent  of  the  new  banking  and 
law  enforcement  agency  databases- 
patterns  of  crime  throughout  the 
financial  community  should  become 
more  easily  detectable.  Especially  in  the 
cases  of  credit  card  fraud,  money 
laundering,  and  check  kiting,  seemingly 
minor  individual  reports  often  are 
analyzed  to  delect  major  fraud  schemes. 

Several  commenters  queried  whether 
the  requirement  to  notify  the  boards  of 
directors  of  financial  institutions  of  the 
filing  of  criminal  referrals  should  be 
viewed  as  mandating  a  communication 
to  the  board  every  time  a  criminal 
referral  is  filed  or  whether  the 
notification  requirement  could  be 
satisfied  by  a  periodic  or  summary 
report  Consistent  with  current  practice, 
the  requirements  of  the  regulation  will 
be  satisfied  by  a  summary  or  periodic 
report  to  the  board  of  directors,  unless 
a  criminal  referral  relates  to  a  njaterial 
event  that  necessitates  a  more  prompt 
notification  to  the  board  of  directors. 


'  The  n«w  criininal  teSBiral  form  prominenlly 
prorides  a  description  of  this  new  law  on  the  front 
page  of  tb*  form's  inslTuclioas. 
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Several  commenters  recommended 
that  a  computerized  model  be 
developed  to  facilitate  the  task  of 
completing  the  forms.  The  use  of  a 
computer  shell  was  contemplated  from 
the  inception  of  the  interagency 
database;  and,  as  a  result,  a  computer 
shell  will  be  made  available 
contemporaneously  with  the 
distribution  of  the  new  form,  at  no,  or 
a  very  minimal,  cost  to  financial 
institutions.  The  computer  shell  will 
enable  the  completion  of  the  form  using 
a  personal  computer  and  a  laser  printer. 
The  computer  shell  should  reduce  the 
costs  and  burdens  associated  with  the 
preparation  of  the  Form. 

It  is  important  to  note  that  the 
regulation  requires  that  financial 
institutions  use  only  the  Form  or  the 
computer  shell  that  has  been  authorized 
by  the  Federal  regulators.  Use  of  another 
form,  a  facsimile  of  the  Form,  or  any 
computer  software  shell  of  the  Form 
other  than  the  shell  distributed  by  the 
regulators  is  not  permitted  and  could 
result  in  a  determination  that  a  financial 
institution  or  an  institution-affiliated 
party  has  not  complied  with  this 
regulation. 

Regulatory  Flexibility  Act  Analysis 

The  Board  certifies  that  this  proposed 
regulation  will  not  have  a  significant 
financial  impact  on  a  substantial 
number  of  small  banks  or  other  small 
entities. 

Executive  Order  12291 

The  Board  has  determined  that  this 
proposed  regulation  is  not  a  "major 
rule"  and  therefore  does  not  require  a 
regulatory  impact  analysis. 

Paperwork  Reduction  Act 

In  accordance  with  Section  3507  of 
the  Paperwork  Reduction  Act  of  1980, 
the  criminal  referral  report  regulation 
was  approved  under  authority  delegated 
to  the  Board  by  the  Office  of 
Management  and  Budget.  The  Board  has 
determined  that  the  regulation  does  not 
significantly  increase  the  burden  of  the 
reporting  institutions.  The  estimated 
average  burden  associated  with  the 
collection  of  information  contained  in  a 
criminal  referral  report  is  approximately 
.6  hour  per  respondent.  The  burden  per 
respondent  will  vary  depending  on  the 
nature  of  the  criminal  activity  being 
reported. 

Comments  concerning  the  accuracy  of 
this  burden  estimate  should  be  directed 
to  the  Herbert  A.  Biem,  Deputy 
Associate  Director.  Division  of  Banking 
Supervision  and  Regulation.  Mail  Stop 
175,  Federal  Reserve  Board.  20th  and  C 
Streets.  NW..  Washington,  IX  20551. 


List  of  Subjects 

i2CFR  Port  208 

Accounting.  Agriculture,  Banks, 
banking.  Confidential  business 
information.  Currency.  Reporting  and 
recordkeeping  requirements.  Securities. 

12  CFR  Part  211 

Exports,  Foreign  banking.  Holding 
companies.  Investments,  Reporting  and 
recordkeeping  requirements. 

12  CFH  Part  225 

Administrative  practice  and 
procedure.  Banks,  banking.  Holding 
companies.  Reporting  and 
recordkeeping  requirements.  Securities. 

For  the  reasons  set  forth  in  the 
preamble,  parts  208.  211.  and  225  of 
chapter  II  of  title  12  of  the  Code  of 
Federal  Regulations  are  amended  as 
follows: 

PART  20S-MEMBERSHIP  OF  STATE 
BANKING  INSTITUTIONS  IN  THE 
FEDERAL  RESERVE  SYSTEM 

1.  The  authority  citation  for  12  CFR 
part  208  is  revised  to  read  as  follows: 

Authority:  12  U.S.C.  248(a)  and  (c).  321- 
328.  461.  481-486.  601,  611.  814. 1818. 
1823(j)  and  1831o. 

2.  Section  208.20  is  added  to  read  as 
follows: 


f  208.20 
crtmM. 


Reports  of  crimes  and  suspected 


(a)  Purpose.  This  section  applies  to 
known  or  suspected  crimes  involving 
state  member  banks.  This  section 
ensures  that  law  enforcement  agencies 
are  notified  by  means  of  criminal 
referral  reports  when  unexplained 
losses  or  known  or  suspected  criminal 
acts  are  discovered.  Based  on  these 
reports,  the  Federal  government  will 
take  appropriate  measures  and  will 
maintain  an  interagency  database  that  is 
derived  from  these  reports. 

(b)  Institution'Offiliated  party. 
Institution-affiliated  party  means  any 
institution-affiliated  party  as  that  term  is 
defined  in  sections  3(u)  and  8(b)(3)  and 
(4)  of  the  FDL\  (12  U.S.C.  18l3(u)  and 
1818(b)(3)  and  (4)). 

(c)  Reports  required.  A  state  member 
bank  shall  file  a  criminal  referral  report 
using  a  standardized  form  (Form).»3  in 
accordance  with  instructions  for  the 
Form,  in  every  situation  where: 

(1)  The  State  member  bank  suspects 
one  of  its  directors,  officers,  employees, 
agents,  or  other  institution-affiliated 


11  Copies  of  the  Form  (FK  2230)  are  available 
from  the  Federal  Reserve  Banks.  The  Form  may  be 
prepared  using  a  computer  shell  that  is  distributed 
by  the  Board. 


parties  of  having  committed  or  aided  in 
the  commission  of  a  crime; 

(2)  There  is  an  actual  or  potential  loss 
to  the  state  member  bank  (before 
reimbursement  or  recovery)  of  more 
than  $1 ,000  where  the  State  member 
bank  has  a  substantial  basis  for 
identifying  a  possible  suspect  or  group 
of  suspects  and  the  suspect(s)  is  not  an 
director,  officer,  employee,  agent,  or 
institution-affiliated  party  of  the  State 
member  bank; 

(3)  There  is  an  actual  or  potential  loss 
to  the  state  member  bank  (before 
reimbursement  or  recovery)  of  $5,000  or 
more  and  where  the  State  member  bank 
has  no  substantial  basis  for  identifying 

a  possible  suspect  or  group  of  suspects; 
or 

(4)  The  State  member  bank  suspects 
that  it  is  being  used  as  a  conduit  for 
criminal  activity,  such  as  money 
laundering  or  structuring  transactions  to 
evade  the  Bank  Secrecy  Act  reporting 
requirements. 

id)  Time  for  reporting.  (1)  A  state 
member  bank  shall  file  the  report 
required  by  paragraph  (c)  of  this  section 
no  later  than  30  calendar  days  after  the 
date  of  detection  of  the  loss  or  the 
known  or  suspected  criminal  violation 
or  activity.  If  no  suspect  has  been 
identified  within  30  calendar  days  after 
the  date  of  the  detection  of  the  loss  or 
the  known,  attempted  or  suspected 
criminal  violation  or  activity,  reporting 
may  be  delayed  an  additional  30 
calendar  days  or  until  a  suspect  has 
been  identified;  but  in  no  case  shall 
reporting  of  known  or  suspected  crimes 
be  delayed  more  than  60  calendar  days 
after  the  date  of  the  detection  of  the  loss 
or  the  known,  attempted  or  suspected 
criminal  violation  or  activity.  When  a 
report  requirement  is  triggered  by  the 
identification  of  a  suspect  or  group  of 
suspects,  the  reporting  period 
commences  with  the  identification  of 
each  suspect  or  group  of  suspects. 

(2)  When  a  State  member  bank  detects 
a  pattern  of  crimes  committed  by  an 
identifiable  individual,  the  State 
member  bank  shall  file  a  report  no  later 
than  30  calendar  days  after  the 
aggregated  amount  of  the  crimes 
exceeds  Si  .000. 

(3)  In  situations  involving  violations 
requiring  immediate  attention  or  where 
a  reportable  violation  is  ongoing,  the 
State  member  bank  shall  immediately 
notify  by  telephone  the  appropriate  law 
enforcement  agency  and  the  appropriate 
Federal  Reserve  Bank  in  addition  to 
filing  a  timely  written  report. 

(e)  Reporting  to  state  and  local 
authorities.  State  member  banks  are 
encouraged  to  file  copies  of  the  Form 
with  State  and  local  authorities  where 
appropriate. 


(f)  Exceptions.  A  State  member  bank 
need  not  file  the  Form: 

(1)  For  those  robberies  and  burglaries 
that  are  reported  to  local  law 
enforcement  authorities;  aad 

(2)  For  lost,  missing,  connterfeit  or 
stolen  securities  if  a  report  is  filed 
pursuant  to  the  reporting  requirements 
ofl7CFR240.17f-l. 

(g)  Retention  of  records.  A  State 
member  bank  shall  maintain  copies  of 
any  Form  that  it  filed  and  the  originals 
of  all  related  documents  for  a  period  of 
10  years  from  the  date  of  the  report. 

th)  Notification  to  board  of  directors. 
The  management  of  a  State  member 
bank  shall  promptly  notify  its  board  of 
directors  of  any  report  Bled  pursuant  to 
this  section. 

(i)  Penalty.  Failure  to  file  a  report  in 
accordance  with  the  instructions  on  the 
Form  and  this  regulation  may  subject 
the  State  member  bank,  its  directors, 
officers,  employees,  agents,  or  other 
institution-affiliated  parties  to 
supervisory  action. 

PART  211— INTERNATIONAL 
BANKING  OPERATIONS 

1.  The  authority  citation  for  12  CFR 
part  211  is  revised  to  read  as  follows: 

AadMritjr  12  U.S.C  221  etaeq..  1818. 
1841  etseq.,  3\0\  etseq..  3901  etseq..uid 
Pub.  L.  100-418, 102  Stat.  1384  (1988). 

2.  Section  211.8  is  added  to  read  as 
follows: 

i2MJ$    Raporls of crimM and siwp«ct*d 


An  Edge  corporation  or  any  branch  or 
subsidiary  thereof  or  an  Agreement 
corporation  or  branch  or  any  subsidiary 
thereof  shall  file  a  criminal  referral  form 
in  accordance  with  the  provisions  of  § 
208.20  of  the  Board's  Regulation  H,  12 
CFR  208.20. 

3.  Section  211.24  is  amended  by 
adding  a  new  paragr^b  LQ  to  read  a& 
follows: 

$211.24    Approval  of  oWcaa  of  tonaign 
banks;  procaduraa  for  appllcationa; 
standards  for  approval;  representative 
office  activities  and  standards  for  approval: 
preservation  of  existing  auttiortty. 

(f)  Reports  of  crimes  and  suspected 
crimes.  Except  for  a  federal  branch  or  a 
federal  agency  or  a  state  brajacfa  thai  is 
insured  by  the  Federal  Deposit 
InsKrance  Corporation,  a  braacb  or 
agency  or  a  representative  office  of  a 
foreign  bank  operating  in  the  United 
States  shall  file  a  criminal  referral  form 
in  accordance  with  the  provisioas  of  § 
208.20  of  tbe  Board  s  Regulation  H,  12 
CFR  208.20. 


PART  225-SANK  H0I-0M6 
COMPANIES  AND  CHANGE  IN  BANK 
CONTROL 

1.  The  authority^  citation  for  12  CFR 
part  225  is  revised  tC'  reed  as  foRows: 

Authority:  12  VS.C.  1817(j)(13);  1818(b); 
1844(b):  3106  and  310E;  aad  Pub  L  9S^\&1. 
title  IX. 

2.  Section  225.4  is  amended  by 
adding  a  new  parcgraph  (g)  to  re«d  as 
follows: 

§  225.4   Corporate  ^racJees. 

(g)  Criminal  referral  report.  A  bank 
holding  company  at  aj  ly  oonbank 
subsidiary  thereof,  cr  r  foreign  bank  that 
is  subject  to  the  BHC  /.ct  or  any 
nonboHik  subsidiary  of  such  foreign  bank 
operating  in  the  United  States,  shall  file 
a  criminal  referral  fon  i  in  accordance 
with  the  provisions  of  §  208.20  of  the 
Board's  Regulation  H.  12  CFR  208.20. 

Board  of  Governors  of  Jie  Federal  Reserve 
System.  August  31. 19U. 
WUliam  W.  Wiles. 
Secretary  of  the  Board. 
IFR  Doc  93-21658  Filed  »-7-d3:  8:45  am] 
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DEPARTMENT  OF  TFANSPORTATK>N 
Fedeoi  Aviation  AdninistralkNi 

14  CFR  Part  99 

[Docket  No.  •3-N>»-41'A0;  AmflndroeBt 
39-8682;  AD  9»-t7-11] 

Airworthiness  Diiect  vss;  ds  HaviUand, 
Inc..  Model  DHC-8- 1 »  and  -360 
Series  Airplanes 

AGENCY:  Fedecal  Avia  ion 
Administrstioa.  DOT. 
ACTION:  Final  rule. 
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regulations  is  approved  by  the  Director 
of  the  Federal  Register  as  of  October  8. 
1993. 

ADORESSB:  The  service  iafbrmation 
referenced  in  this  AD  may  be  obtained 
from  de  Havilland,  Inc  Garratt 
Boulevard.  Downsview,  Ontario  M3K 
1Y5,  Canada.  This  in&Mmatioa  may  be 
examined  at  the  Federal  Aviation 
Administrstion  (FAA),  Transport 
Airplane  Directorate,  Rules  Docket. 
1601  Lind  Avenue,  SW.,  Renton, 
Washington;  ot  at  the  Office  of  the 
Federal  Register.  860  North  Capitol 
Street.  NW..  suite  700.  Washington.  DC 
FOR  FURTHER  INFORtlATION  CONTACT:  Jott 
Hjelm,  Aerospace  Engineer,  Airframe 
Branch,  ANE-172,  FAA,  Engine  and 
Propeller  Directorate,  New  York  Aircraft 
Certification  Office,  181  South  Franklin 
Avenue,  room  202,  Valley  Stream,  New 
York  11581;  telephone  (516)  791-622»; 
fax  (516)  7^1-9024. 
SUPPt-EMENTARY  INFORMATION:  A 
proposal  to  amend  part  39  of  the  Federal 
Aviation  Regulations  to  include  an 
airworthiness  directive  (AD)  that  is 
applicable  to  certain  de  Havilland 
Model  DHC-8-100  and  -300  series 
airplanes  was  published  in  the  Federal 
Register  on  May  14. 1993  [58  FR  28526). 
That  action  proposed  to  require  a  one- 
time magnetic  particle  inspection  of  the 
horizontal  stabilizer  midspar  attachment 
bolts  to  detect  cracks  at  the  radius 
transition  between  the  bolt  head  and 
shank,  and  replacement  of  cracked 
bolts. 

Interested  persons  have  been  afforded 
an  opportunity  to  participate  in  the 
making  of  this  amendment.  Due 
consideration  has  been  given  to  the 
single  comment  received. 

The  commenter  supports  the 
proposal. 

After  careful  review  of  the  available 
data,  including  the  conuneot  noted 
above,  the  FAA  has  determined  that  air 
safety  and  the  public  interest  require  the 
adoption  of  the  rule  as  proposed. 

Tne  FAA  estimates  that  133  airplanes 
of  U.S.  registry  will  be  affected  by  this 
AD,  that  it  will  take  approximately  5 
work  hours  per  airplane  to  accomplish 
the  required  actions,  and  that  the 
average  labor  rate  is  $55  per  work  bout. 
Required  parts  will  cost  approximately 
$60  per  airplane.  Based  oa.  these  figures* 
the  total  cost  impact  of  the  AD  on  U-S. 
operators  a  estim^ed  to  be  $44,555.  or 
$335  per  airplane.  This  total  cost  figure 
assumes  that  no  operator  has  yet 
accomplished  the  requirements  of  this 
AD. 

The  regulations  adopted  herein  will 
not  have  substantial  direct  effects  on  the 
States,  on  the  relatioosbip  between  the 
national  government  aod  (he  States,  or 
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on  the  distribution  of  power  and 
responsibilities  among  the  various 
levels  of  government.  Therefore,  in 
accordance  with  Executive  Order  12612. 
it  is  determined  that  this  final  rule  does 
not  have  sufficient  federalism 
implications  to  warrant  the  preparation 
of  a  Federalism  Assessment. 

For  the  reasons  discussed  above,  1 
certify  that  this  action  (1)  is  not  a  "major 
rule"  under  Executive  Order  12291;  (2) 
is  not  a  "significant  rule"  under  DOT 
Regulatory  Policies  and  Procedures  (44 
FR  11034.  February  26. 1979);  and  (3) 
will  not  have  a  significant  economic 
impact,  positive  or  negative,  on  a 
substantial  number  of  small  entities 
under  the  criteria  of  the  Regulatory 
Flexibility  Act.  A  final  evaluation  has 
been  prepared  for  this  action  and  it  is 
contained  in  the  Rules  Docket.  A  copy 
of  it  may  be  obtained  from  the  Rules 
Docket  at  the  location  provided  under 
the  caption  ADDRESSES. 

List  of  Subjects  in  14  CFR  Part  39 

Air  transportation,  Aircraft,  Aviation 
safety.  Incorporation  by  reference, 
Safety. 

Adoption  of  the  Amendment 

Accordingly,  pursuant  to  the 
authority  delegated  to  me  by  the 
Administrator,  the  Federal  Aviation 
Administration  amends  14  CFR  part  39 
of  the  Federal  Aviation  Regulations  as 
follows: 

PART  3»-AIRW0RTHiNESS 
DIRECTIVES 

1.  The  authority  citation  for  part  39 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  App.  1354(a).  1421 
and  1423;  49  U.S.C.  106(i);  and  14  CFR 
11.89. 

139.13    [Amended] 

2.  Section  39.13  is  amended  by 
adding  the  following  new  airworthiness 
directive: 

93-17-11  De  HavilUnd,  Inc.:  Amendment 
39-«682.  Docket  93-NM-41-AD. 

Applicability:  Model  DHC-«-100  series 
airplanes,  serial  numbers  003  through  315 
inclusive,  317  through  334,  inclusive,  and 
346  through  349  inclusive;  and  Model  DHC- 
8-300  series  airplanes,  serial  numbers  100 
through  319  inclusive,  321  through  337 
inclusive,  339.  341,  and  342;  certificated  in 
any  category. 

Compliance:  Required  as  indicated,  unless 
accomplished  previously. 

To  prevent  reduced  strength  and  fail-safe 
capability  of  the  structiu^l  attachment  of  the 
horizontal  stabilizer  to  the  airplane, 
accomplish  the  following: 

(a)  Within  250  landings  after  the  effective 
date  of  this  AD,  perform  a  one-time  magnetic 
particle  inspection  of  the  horizontal  stabilizer 
midspar  attachment  bolts  to  detect  cracks  at 


the  radius  transition  between  the  bolt  head 
and  shank  in  accordance  with  de  Havilland 
Alert  Service  Bulletin  S.B.  A8-55-18,  dated 
February  5, 1993. 

(b)  If  any  crack  is  found  in  a  bolt,  prior  to 
further  flight,  replace  both  midspar 
attachment  bolts  with  serviceable  bolts  in 
accordance  with  de  Havilland  Alert  Service 
Bulletin  SB.  A8-55-18,  dated  February  5, 
1993. 

(c)  As  of  the  effective  date  of  this  AD,  no 
person  shall  install  a  midspar  attachment 
bolt,  part  number  MS2125O-10O70.  on  any 
airplane  unless,  prior  to  installation,  the  bolt 
has  been  inspected  using  magnetic  particle 
techniques  to  detect  cracks  in  accordance 
with  de  Havilland  Alert  Service  Bulletin  S.B. 
A8-55-18.  dated  February  5, 1993. 

(d)  An  alternative  method  of  compliance  or 
adjustment  of  the  compliance  time  that 
provides  an  acceptable  level  of  safety  may  be 
used  if  approved  by  the  Manager,  New  York 
Aircraft  Certification  Office  (ACO).  FAA, 
Engine  and  Propeller  Directorate.  Operators 
shall  submit  their  requests  through  an 
appropriate  FAA  Principal  Maintenance 
Inspector,  who  may  add  comments  and  then 
send  it  to  the  Manager,  New  York  ACO. 

Note:  Information  concerning  the  existence 
of  approved  alternative  methods  of 
compliance  with  this  AD.  if  any,  may  be 
obtained  firom  the  New  York  ACO. 

(e)  Special  flight  permits  may  be  issued  in 
accordance  with  FAR  21.197  and  21.199  to 
operate  the  airplane  to  a  location  where  the 
requirements  of  this  AD  can  be 
accomplished. 

(f)  The  inspection  and  replacement  shall  he 
done  in  accordance  with  de  Havilland  Alert 
Service  Bulletin  S.B.  A8-55-18.  dated 
February  5. 1993.  This  incorporation  by 
reference  was  approved  by  the  Director  of  the 
Federal  Register  in  accordance  with  5  U.S.C. 
552(a)  and  1  CFR  Part  51.  Copies  may  be 
obtained  from  de  Havilland,  Inc.,  Garratt 
Boulevard,  Downsview,  Ontario  M3K  1Y5, 
Canada.  Copies  may  be  inspmcted  at  the  FAA, 
Transport  Airplane  Directorate,  1601  Lind 
Avenue,  SW.,  Renton.  Washington;  or  at  the 
Office  of  the  Federal  Register,  800  North 
Capitol  Street,  NW.,  suite  700,  Washington, 
DC. 

(g)  This  amendment  becomes  effective  on 
October  8. 1993. 

Issued  in  Renton,  Washington,  on  August 
31,1993. 
David  G.  Hmiel, 

Acting  Manager,  Transport  Airplane 
Directorate,  Aircraft  Certification  Service. 
IFR  Doc.  93-21748  Filed  9-7-93;  8:45  ami 
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ACTION:  Final  rule. 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Food  and  Drug  Administration 

21  CFR  Parts  520  and  556 

Animal  Drugs,  Feeds,  and  Related 
Products;  Streptomycin  Oral  Solution 

AGENCY:  Food  and  I>rug  Administration. 
HHS. 


summary:  The  Food  and  Drug 
Administratibn  (FDA)  is  amending  the 
animal  drug  regulations  to  refiect 
approval  of  two  supplemental  new 
animal  drug  applications  (NADA's)  filed 
by  Veterinary  Service.  Inc..  that  provide 
for  use  of  Strep  Sol®  Solution  25 
percent  (25  percent  streptomycin  sulfate 
oral  solution)  in  drinking  water  of 
chickens,  swine,  and  calves  for 
treatment  of  enteritis.  One  supplement 
refiects  compliance  with  the  results  of 
the  National  Academy  of  Sciences/ 
National  Research  Council  (NAS/NRC) 
Drug  Efficacy  Study  Implementation 
(DESI)  evaluation  of  the  drug's 
effectiveness  and  FDA's  conclusions 
concerning  that  evaluation.  The  other 
supplement  provides  for  revising  the 
tolerance  for  residues  of  streptomycin  in 
edible  tissues  of  chickens,  swine,  and 
calves  to  2.0  parts  per  million  (ppm)  in 
kidney  and  0.5  ppm  in  all  other  tissues. 
EFFECTIVE  DATE:  September  8,  1993. 
FOR  FURTHER  INFORMATION  CONTACT: 
Dianne  T.  McRae,  Center  for  Veterinary 
Medicine  (HFV-102),  Food  and  Drug 
Administration,  7500  Standish  PI.. 
Rockville.  MD  20855.  301-594-1623. 
SUPPLEMENTARY  INFORMATION:  Veterinary 
Service,  Inc.,  416  N.  Jefferson  St.,  P.O. 
Box  2467.  Modesto.  CA  95354.  is 
sponsor  of  NADA  65-252.  The  NAD  A 
provides  for  use  of  Strep  Sol®  Solution 
25  percent  (25  percent  streptomycin 
sulfate  oral  solution)  in  drinking  water 
of  chickens  for  treatment  of  nonspecific 
infectious  enteritis  caused  by  organisms 
susceptible  to  streptomycin,  and  swine 
and  calves  for  treatment  of  bacterial 
enteritis  caused  by  Escherichia  coli  and 
Salmonella  spp.  susceptible  to 
streptomycin.  The  product  was 
originally  approved  on  February  18, 
1954. 

The  product  was  the  subject  of  a 
NAS/NRC  DESI  report  published  in  the 
Federal  Register  of  November  21, 1969 
(34  FR  18560)  (DESI  2-0136  NV)  and 
found  to  be  probably  effective  for 
treatment  of  bacterial  diseases  involving 
the  gastrointestinal  tract  in  poultry, 
swine,  and  calves.  The  report  stated 
that: 

1.  Each  disease  claim  should  be 
qualified  as  "appropriate  for  use  in 
(name  of  disease)  caused  by  pathogens 
sensitive  to  (name  of  drug)."  or  if  not  so 
qualified,  dropped. 

2.  Label  claims  must  be  restricted  to 
diseases  involving  the  gastrointestinal 
tract. 

3.  The  label  should  warn  that  treated 
animals  must  consume  sufficient 
medicated  water  to  constitute  a 
therapeutic  dose  under  the  conditions 
that  prevail. 
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4.  Label  claims  "for  prevention  of  or 
"to  prevent"  should  be  replaced  with 
"as  an  aid  in  the  control  or*  or.  "to  aid 
in  the  control  of." 

5.  Labeling  should  carry  a  warning 
pertaining  to  the  development  of 
resistant  organisms. 

6.  Dosage  levels  recommended  in  the 
labeling  are  low. 

FDA  concurs  with  the  NAS/NRC  DESI 
evaluation. 

The  NAS/NRC  evaluation  concerns 
the  drug's  safety  and  effectiveness  to  the 
treated  animal.  It  does  not  concern  the 
safety  for  food  use  of  treated  animals. 

Veterinary  Service,  Inc.,  filed  a 
supplement  which  reflected  compliance 
with  the  results  of  the  NAS/NRC  DESI 
review  and  FDA's  conclusions  based  on 
that  review. 

Veterinary  Service,  Inc.,  filed  an 
additional  supplement  to  revise  the 
tolerances  for  residues  of  streptomycin 
in  the  uncooked,  edible  tissues  of 
chickens,  swine,  and  calves  to  2.0  ppm 
in  kidney  and  0.5  ppm  in  all  other 
tissues.  "The  current  tolerance  of  zero  is 
an  outmoded  expression  of  an  intent  to 
regulate  residues  at  the  sensitivity  of  the 
existing  analytical  method.  The  revised 
tolerances  are  supported  by  available 
toxicological  data  relating  to 
streptomycin. 

Tne  supplements  are  approved  as  of 
August  5, 1993,  and  the  regulations  are 
amended  in  21  CFR  520.2158a  and  21 
CFR  556.610  to  reflect  the  approvals. 
The  basis  for  approval  is  discussed  in 
the  freedom  of  information  summary. 

In  accordance  with  the  freedom  ot 
information  provisions  of  part  20  (21 
CFR  part  20)  and  §514.1  l(e)(2)(ii)  (21 
CFR  514.11(e)(2)(ii)),  a  summary  of 
safety  and  effectiveness  data  and 
information  submitted  to  support 
approval  of  this  application  may  be  seen 
in  the  Dockets  Management  Branch 
(HFA-305),  Food  and  Drug 
Administration,  rm.  1-23. 12420 
Parklawn  Dr.,  Rockville,  MD  20857, 
between  9  a.m.  and  4  p.m.,  Monday 
through  Friday. 

Under  section  512(c)(2)(F)(iii)  of  the 
Federal  Food,  Drug,  and  Cosmetic  Act 
(21  U.S.C.  360b(c)(2)(F)(iii)).  these 
approvals  do  not  qualify  for  an 
exclusivity  period  because  the 
supplements  do  not  contain  reports  of 
new  clinical  or  field  investigations 
(other  than  bioequivalence  or  residue 
studies)  and.  in  the  case  of  food- 
producing  animals,  human  food  safety 
studies  (other  than  bioequivalence  or 
residue  studies)  essential  to  approval  of 
the  supplements  and  conducted  or 
sponsored  by  the  applicant. 

The  agency  has  carefully  considered 
the  potential  environmental  effects  of 
this  action.  FDA  has  concluded  that  the 


action  will  not  ha\e  {  significant  impact 
on  the  human  env  ro  iment,  and  that  an 
environmental  impac '.  statement  is  not 
required.  The  agercy  s  finding  of  no 
significant  impact  and  the  evidence 
supporting  that  fir  ding,  contained  in  an 
environmental  assassnent,  may  be  seen 
in  the  Dockets  Management  Branch 
(address  above)  betwi^ten  9  a.m.  and  4 
p.m.,  Monday  thrcugi  Friday. 

List  of  Subjects 

21  CFR  Part  520 

Animal  drugs. 

21  CFR  Part  556 

Animal  drugs.  Foods. 

Therefore,  under  the  Federal  Food, 
Drug,  and  Cosmet  c  /  ct  and  under 
authority  delegated  tn  the  Commissioner 
of  Food  and  Drugs  erd  redelegated  to 
the  Center  for  Veterinary  Medicine,  21 
CFR  parts  520  and  £56  are  amended  as 
follows: 

PART  520-ORAL  DOSAGE  FORM 
NEW  ANIMAL  DRUGS 

1.  The  authority  citation  for  21  CFR 
part  520  continues  to  read  as  follows: 

Authority:  Sec.  512  of  the  Federal  Food. 
Drug,  and  Cosmetic  Act  (21  U.S.C  360b). 

2.  Section  520.2158a  is  amended  by 
removing  paragraph  (d)(3),  and  by 
revising  paragraphs  (d)(1)  and  (d)(2)  to 
read  as  follows: 

S  520.21  S8a    Streptonycin  sulfate  oral 
solution. 


(d)  •  •  • 

(1)  Calves  and  sw:ne — (i)  Amount.  10 
to  15  milligrams  pei  pound  (mg/pound) 
of  body  weight  (1.0  '.o  1.5  grams  per 
gallon). 

(ii)  Indications  for  use.  Treatment  of 
bacterial  enteritis  caused  by  Escherichia 
coli  and  Salmonella  spp.  susceptible  to 
streptomycin. 

(iii)  Limitations.  Calves:  Do  not 
administer  for  more  than  5  days.  Swine: 
Do  not  administer  for  more  than  4  days. 
Prepare  fresh  solut;cn  daily.  Calves: 
Withdraw  2  days  before  slaughter.  As 
sole  source  of  streptomycin.  Warning: 
Certain  strains  of  bacteria  may  develop 
a  tolerance  for  streptomycin.  Consult  a 
veterinarian  or  animal  pathologist  for 
diagnosis. 

(2)  Chickens— {i)  Amount.  10  to  15 
mg/pound  of  body  weight  (0.6  to  0.9 
grams  per  gallon). 

(ii)  Indications  for  use.  Treatment  of 
nonspecific  infectious  enteritis  caused 
by  organisms  susceptible  to 
streptomycin. 

(iii)  Limitations.  Chickens:  Do  not 
administer  for  more  Jian  5  days. 
Withdraw  4  days  before  slaughter.  Do 


not  administer  to  chickens  producing 
eggs  for  human  consumption.  Prepare 
fresh  solution  daily.  As  sole  source  of 
streptomycin.  Warning:  Certain  strains 
of  bacteria  may  develop  a  tolerance  for 
streptomycin.  Consult  a  veterinarian  or 
animal  pathologist  for  diagnosis. 

PART  556— TOLERANCES  FOR 
RESIDUES  OF  NEW  ANIMAL  DRUGS 
IN  FOOD 

3.  The  authority  citation  for  21  CFR 
part  556  continues  to  read  as  follows: 

Authority:  Sees.  402.  512.  701  of  the 
Federal  Food,  Drug,  and  Cosmetic  Act  (21 
U.S.C  342.  360b.  371). 

4.  Section  556.610  is  revised  to  read 
as  follows: 

%  556.61 0    Streptomycin. 

Tolerances  are  established  for 
residues  of  streptomycin  in  uncooked, 
edible  tissues  of  chickens,  swine,  and 
calves  of  2.0  parts  per  milUon  (ppm)  in 
kidney  and  0.5  ppm  in  other  tissues. 

Dated:  August  31. 1993. 
Robert  C  Livingston. 

Director.  Office  of  New  Animal  Drug 
Evaluation,  Center  for  Veterinary  Medicine. 
[FR  Doc.  93-21797  Filed  9-7-93;  8:45  am| 
BIWUNQ  COM  41M-01-f 


ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Part  52 
[OH4-1-6062:  FRL-4701-2] 

Approval  and  Promulgation  of  Air 
Quality  Implementation  Plans;  Ohio 

agency:  U.S.  Environmental  Protection 
Agency  (U.S.  EPA). 
ACTION:  Final  rulemaking. 

summary:  U.S.  EPA  is  today  announcing 
limited  approval  of  a  revision  to  the 
Ohio  New  Source  Review  (NSR)  State 
Implementation  Plan  (SIP).  This 
approval  relates  to  the  State's  revised 
NSR  regulations,  which  were  developed 
to  satisfy  U.S.  EPA's  earlier  conditional 
approval  of  Ohio's  Part  D  NSR  Program. 

U.S.  EPA's  action  is  based  upon  a 
revision  request  which  was  submitted  to 
satisfy  the  requirements  of  Part  D  of  the 
Clean  Air  Act  (CAA).  As  a  result  of  this 
action,  the  original  condition  of 
approval  of  the  State's  NSR  program  at 
40  CFR  52.1879(e)  is  removed. 

U.S.  EPA  has  evaluated  the  proposed 
revision  to  the  plan  and  is  granting 
limited  approval  under  Sections 
110(k)(3)  and  301(a)  of  the  Clean  Air 
Act,  as  amended  in  1990.  Even  though 
there  are  two  new  deficiencies  relating 
to  offsets  requirements  in  the  plan.  U.S. 
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EPA  is  approving  the  plan  because  it  is 
substantialiy  better  than  the  underlying 
October  31   1980,  Ohio  NSR  plan. 

EITECTTVt  IMTES:  This  action  will  be 
effective  November  8, 1993,  unless 
notice  is  received  by  October  8, 1993, 
that  someone  wishes  to  submit  adverse 
or  critical  cominenls.  If  the  effective 
date  is  delayed,  timely  notice  will  be 
published  in  the  Federal  Register. 

AOOflESSES:  Copies  of  the  SIP  revision, 
and  other  materials  relating  to  this 
rulemaking  are  available  for  inspection 
at  the  following  address:  (It  is 
recommended  that  you  telephone 
Maggie  Greene,  at  (312)  886-6088, 
before  visiting  the  Region  5  Office.)  U.S. 
Environmental  Protection  Agency,  Air 
Enforcement  Branch.  77  W.  Jackson 
Boulevard,  Chicago,  Illinois  60604. 

Written  comments  should  be  sent  to: 
William  L.  MacDowell,  Chief, 
Regulation  Development  Section.  Air 
Enforcement  Branch  (AE-17J),  U.S. 
Environm'^ntal  Protection  Agency,  77 
W.  Jackson  Boulevard,  Chicago.  Illinois 
60604. 

Copies  of  this  revision  to  the  Ohio  SIP 
are  available  for  inspection  at:  U.S. 
Environm«ital  Protection  Agency,  Jerry 
Kurtzweg  (ANR-443).  401  M  Street  SW.. 
Washington.  DC  20460. 

FOR  FURTHER  MFORMA'PON  CONTACT: 
Maggie  Greene.  Regulation  Development 
Section,  Air  Enforcement  Branch  (AE- 
17J),  U.S.  Environmental  Protection 
Agency,  Region  5,  Chicago,  Illinois 
60604,  (312)  886-6088. 
SUPPt^MENTARY  INFORMATION:  In  1977 
the  Qean  Air  Act  was  amended  to 
address,  inter  alia,  the  continued 
nonattainment  of  the  ^4ational  Ambient 
Air  Quality  Standards  (NAAQS)  found 
in  certain  areas  of  the  United  States. 
Part  D  of  the  Act  set  forth  the  SIP 
requirements  for  nonattainment  areas. 
Part  D  irKl  .  Jes  Section  173,  which 
govema  the  review  and  issuance  of 
construction  permits  for  new  and 
modified  sources  in  nonattainment 
areas.  The  Qeao  Air  Act  Amendments 
of  1990  also  require  the  States  to  revise 
their  SIPs  to  provide  approvable 
nonattainment  area  t'ievr  Source  Review 
plans.  Requirements  for  approvable  Part 
D  SIPs  are  described  in  a  "General 
Preamble  for  Part  D  rulemakings 
published  at  44  FR  20372  (April  4. 
1979).  44  FR  38583  Ouly  2. 1979).  44  FR 
50371  (August  28, 1979),  44  FR  53761 
(September  17, 1979),  and  44  FR  67182 
(November  23, 1979).  The  requirements 
for  SIP  revisions  mandated  by  the  Qean 
Air  Ad  Amendments  of  1990  are  set 
forth  in  the  "(^neral  Preamble  for  the 
Implementation  of  Title  I  of  the  Qean 
Air  Act  Amendments  of  1990,"  57  FR 


13498  (April  16, 1992)  and  57  FR  18070 
(April  28, 1992).  Appendix  D. 

On  July  25. 1980,  and  September  25. 
1980,  Ohio  submitted  its  NSR  plan 
designed  to  meet  the  requirements  of 
Part  D.  After  review  and  public 
comment,  U.S.  EPA  conditionally 
approved  this  plan  on  October  31, 1980 
(codification  corrected  on  December  17. 
1980  at  45  FR  82927).  (For  more  detail 
on  "conditional  approvals"  see  44  FR 
38583  (July  2, 1979)  and  44  FR  67182 
(November  23, 1979).)  The  conditional 
approval  (40  CFR  52.1879(e))  required 
the  State  to  submit  a  Part  D  NSR  plan 
which  refined  the  criteria  under  which 
permits  were  to  be  issued  and  assured 
that  the  requirements  of  Section  172 
(b)(n)  (Section  173(aM5)  of  the  1990 
Amendments  enacted  on  November  15, 
1990)  and  Section  173  were  met 

On  October  4, 1982,  and  January  24, 
1983.  the  Ohio  Environmental 
Protection  Agency  (OEPA)  submitted 
revisions  to  the  Ohio  Administrative 
Code  (OAC).  Rules  3745-31-01  through 
3745-31-08,  to  satisfy  the  October  31, 
1980.  conditional  approval  of  Ohio's 
Part  D  NSR  plan.  Additional 
clarification  was  submitted  on  June  30, 
1987,  and  October  28, 1987.  Ohio's 
revised  NSR  rule  essentially 
incorporates  the  Federal  NSR  provisions 
at  40  CFR  Part  51.  Appendix  S,  as  the 
Ohio  NSR  plan.  The  Ohio  Rule  meets 
the  requirements  of  U.S.  EPA's 
conditional  approval  of  Ohio's  earlier 
Part  D  NSR  plan  for  all  source  categories 
in  Ohio,  except  for  temporary  emission 
sources  and  resource  recovery  facilities. 

Two  provisions  of  Ohio's  NSR  plan 
(OAC  Rule  3745-31-01  (HKl)(b)  and 
(M))  are  not  required  by  U.S.  EPA's  NSR 
rules,  and  they  are  not  included  as  part 
of  this  SIP  revision.  Also,  the  current 
Appendix  S  differs  from  Ohio's  original 
Part  D  NSR  plan  in  that  it  uses  a 
"plantwide"  definition  of  source  which 
U.S.  EPA  approves  without  restriction.' 


Prior  to  the  passage  of  the  Qean  Air 
Act,  U.S.  E7A  imposed  certain 
restrictions  on  the  adoption  of  a  plant- 
wide  definition  of  source  for 
ncMiattainment  areas  with  an  inadequate 
SIP.  See  J.  Potter,  "Plantwide  Definition 
of  Major  Stationary  Sources  for  Air 
Polhition"  (February  27, 1987). 
However,  with  passage  of  the  Clean  Air 
Act  Amendments  of  1990,  Congress  has 
mandated  a  new  set  of  attainment 
strategies  and  given  areas  new  deadlines 
to  eliminate  NAAQS  violations.  In 
addition,  while  the  existence  of  U.S. 
EPA's  plantwide  definition  was  well 
known  by  1990,  nothing  in  the  Clean 
Air  Act  Amendments  overturns  U.S. 
EPA's  position  on  this  issue.  To  the 
contrary,  several  new  nonattainment 
provisions  employ  a  plantwide  source 
definition.  See,  e^..  CAA  section 
182(c)(6).  For  this  reason,  U.S.  EPA 
finds  that  the  Ohio  plantwide  source 
definition  may  be  approved  without  any 
restrictions. 

U.S.  EPA  evaluated  Ohio's  revised 
plan  with  respect  to  the  Agency's  Part 
D  NSR  policy  applicable  at  that  time 
and  found  that  the  plan  was  approvable. 
Since  the  State  had  yet  to  submit  and 
receive  approval  of  an  attainment 
demonstration  for  the  relevant  areas, 
U.S.  EPA  did  not  rely  on  any  reductions 
from  the  operation  of  the  new  NSR 
program  in  an  approved  attainment 
demonstration  2.  This  rulemaking 
includes  approval  of  a  plantwide 
definition  of  source  for  Ohio  in 
accordance  with  U.S.  EPA's  1981  action, 
inasmuch  as  the  State  has  shown  that  it 
is  making  and  will  continue  to  make 


•On  October  14.  1981.  the  U.S.  EPA  revised  the 
NSRregiiUtionein40CFRpar151  to  give  States 
the  option  of  adopting  tbe  "plant  wi<ie~  definitioa 
of  stationary  source  in  ixtnattainniem  areas  (46  FR 
MTee).  This  (tefmilicn  provides  that  only  physical 
or  operational  changes  that  resuH  in  a  net  increase 
in  emiasiors  at  the  entire  plant  require  a  NSR 
pemsL  For  exampla.  if  a  plant  increased  emissions 
at  one  piece  of  process  equipment  but  reduced 
emissions  by  the  same  amount  at  another  piece  of 
process  equipwnent  at  the  plant,  then  there  would 
be  iw  net  tncreaac  in  emissiODS  at  the  plant  and 
therefore  no  "modification"  to  the  "source."  The 
plantwide  definition  b  in  contrast  to  the  so-called 
"dual"  definition  (or  a  definitional  construction 
like  thai  in  the  1979  offset  ruHng  (44  FR  3274) 
which  has  mach  the  sanaa  effect  as  the  dual 
definition):  under  the  dual  definition,  the  emisaions 
Increases  from  physical  or  operational  changes  at  an 
individual  piece  of  process  equipment  are  gauged 
withotU  regard  to  ofiaetting  reidudions  elsewhere  at 
the  plant. 

In  the  October  14.  tSSl.  FwlanI  Rogiatar  no(ic«. 
U.S.  EPA  set  forth  its  rationale  for  allowing  use  of 


the  plantwide  definition  (46  FR  5(rr66-69X  In  the 
Agency's  view,  allowing  use  of  the  plantwide 
definition  was  a  reasonable  accommodation  of  the 
conflicting  goals  of  Pan  Oof  the  Act;  reasonable 
further  progress  (Ri-T)  and  timely  attainraent  of  the 
NAAQS  versus  maximum  State  Hexibillty  and 
economic  growth. 

In  1984.  the  Sapreme  Court  tipbeld  U.S.  EPA's 
position  as  a  rvasooable  aocoeunodatton  of  th« 
conflicting  purposes  of  Part  D  of  tha  Ad  within  U.S 
EPA's  broad  discretion.  Chevron  USj\^  Inc.  ». 
NPDC.  Inc..  467  U.S.  837.  Specifically,  the  Omrl 
agreed  that  the  plantwide  definition  is  fully 
consistent  wbh  the  Act's  goal  of  maxiintzutg  State 
flexibility  and  allowiag  reasoiMbie  ecanomit: 
growth.  Likewise,  the  Court  recogxu^ed  that  VS. 
EPA  had  advanced  a  reasonable  explanation  for  its 
conclusion  that  the  plantwide  definition  serves  the 
Act's  environmental  obiectivcs  as  wall  467  U.S.  at 
863. 

2  U.S.  EPA  ruled  that  a  Stale  wishing  to  adopt  a 
plantwide  deflnitioo  generally  has  complete 
discretion  to  do  so.  and  it  set  only  on«  restriction 
on  that  discretion.  If  a  State  had  specifically 
proiected  emission  reductions  bom  'M  HSR 
program  as  a  result  of  a  dual  or  similar  defiftitioa 
and  had  relied  on  those  reductions  in  an  atlainmaot 
strategy  that  U.S.  EPA  later  approved,  then  the  State 
needed  to  revise  its  attainment  strategy  as  necpssary 
to  accommodate  reduced  NSR  permitting  iroder  the 
plantwide  definition  (46  FR  S0767  Col.  2.  50769 
Col.  1). 
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reasonable  efforts  to  adopt  and  submit 
the  necessary  additional  SIP  revisions. 
U.S.  EPA  reevaluated  Ohio's  rule  in 
relationship  to  the  current  40  CFR  part 
51  Subpart  I  (formerly  40  CFR  51.18).  As 
stated  before,  Ohio's  NSR  rule 
essentially  incorporates  the  Federal  NSR 
provisions  in  40  CFR  part  51,  Appendix 
S.  However,  U.S.  EPA  has  determined 
that  Appendix  S  as  incorporated  by 
Ohio  is  deficient  with  respect  to  certain 
of  the  requirements  in  Subpart  I  and  the 
current  requirements  of  the  Clean  Air 
Act.  U.S.  EPA's  review  of  the  Ohio  NSR 
regulation's  effectiveness  identiRed  the 
following  regulation  deficiencies: 

1.  Appendixes  exempts  for  resource 
recovery  facilities  from  offset  requirements, 
whereas  Section  173  of  the  Clean  Air  Act  and 
40  CFR  51.165  do  not  provide  for  such 
exemption. 

2.  Appendix  S  exempts  temporary  sources 
from  obtaining  offsets,  whereas  Section  173 
of  the  Clean  Air  Act  and  40  CFR  51.165  do 
not  provide  for  such  an  exemption. 

In  addition,  it  should  be  pointed  out 
that  Appendix  S  as  proposed  by  Ohio  is 
not  as  explicit  as  the  current  regulations 
in  Subpart  I  (or  the  underlying  statutory 
provisions  of  Part  D  of  the  Clean  Air 
Act)  in  requiring  that  emissions  offsets 
meet  Reasonable  Further  Progress  (RFP) 
requirements  by  providing  actual 
emissions  reductions.  Section  IV.C.  of 
Appendix  S,  as  amended  in  1979  (44  FR 
3274),  explicitly  requires  offsets  only  on 
a  short-term  (i.e..  pounds  per  hour) 
basis,  although  it  also  provides  for 
annual  offsets  (expressed,  e.g..  in  tons 
per  year)  "if  necessary  to  carry  out  the 
intent  of  this  Ruling." 

However,  the  ciurent  U.S.  EPA 
regulations  governing  approval  of  NSR 
programs,  which  were  adopted  in  1980. 
require  that  emission  offsets  necessary 
to  demonstrate  RFP  be  based  in  all  cases 
on  "actual  emissions."  See  40  CFR 
51.165  (a)(3)(i)((A).  51.165  (a)(xii)(B)  (45 
FR  52676).  Accordingly,  it  is  U.S.  EPA's 
position  that  in  those  areas  which  have 
still  not  attained  the  NAAQS  despite  the 
passage  of  the  statutory  deadline,  the 
overall  intent  of  Appendix  S,  to  insure 
that  major  new  sources  and  major 
modifications  result  in  RFP,  cannot  be 
satisfactorily  met  unless  all  such 
sources  obtain  federally  enforceable 
actual  offsets  as  necessary  to  provide 
annual  emission  reductions  as  required 
by  current  U.S.  EPA  regulations.  "Thus. 
U.S.  EPA  interprets  Appendix  S. 
Section  IV.B.  to  require,  in  all  instances, 
that  federally  enforceable  actual 
emissions  offsets  be  obtained  as  a 
condition  of  any  permit  purporting  to 
satisfy  the  requirements  of  Part  D  of  the 
Act.  "This  interpretation  is  hereby  made 
an  express  part  of  today's  approval  of 
Ohio's  NSR  SIP.  which  must  be  met  by 


all  permits  issued  bv  Ohio  pursuant  to 
U.S.  EPA's  approval  of  the  State's  NSR 
program. 

The  Clean  Air  Act  Amendments  of 
1990  impose  additi  )nal  NSR 
requirements  for  ceiain  types  of 
nonattainment  area ;.  These  changes 
include  for  example ,  in  ozone 
nonattainment  area;,  decreased  source 
thresholds  and  increased  offset  ratios 
and  the  extension  o^  NSR  requirements 
to  certain  Nitrogen  Dxides  sources.  See 
Sections  182{a)-{fl.  The  SIP  changes 
submitted  by  Ohio  i  nd  approved  today 
were  submitted  pric  r  to  the  passage  of 
the  Clean  Air  Act  A  nendments  of  1990 
and  were  not  intenc  ed  to  satisfy  the 
Amendments'  new  MSR  requirements. 
For  this  reason,  tod-.y's  approval  of 
Ohio's  NSR  SIP  does  not  relieve  Ohio  of 
its  responsibility  to  submit  additional 
nonattainment  NSR  SIP  revisions  in 
accordance  with  th(  deadlines  Congress 
established  in  Title  I  of  the  Act. 

Final  Action:  U.S  EPA  is  today 
granting  limited  apf  roval  of  the  revision 
to  Ohio's  NSR  SIP.  U.S.  EPA  is 
approving  the  revisi  on  to  the  regulations 
in  the  SIP  because  tlie  revised 
regulations  are  a  substantial 
enhancement  of  the  3xisting  SIP. 
However,  the  approval  is  "limited"  in 
the  sense  that  U.S.  EPA  is  not  granting 
full  approval  of  the  NSR  SIP  as  meeting 
Part  D  requirements.  Ohio's  NSR 
regulations  are  defic  ent.  in  that  they 
exempt  resource  reaivery  facilities  and 
temporary  sources  from  offset 
requirements.  Never heless,  U.S.  EPA  is 
not  today  taking  action  to  disapprove 
Ohio's  NSR  SIP.  Ohio  has  made  a 
submittal  with  respect  to  NSR 
regulations  to  meet  tie  requirements  of 
the  Clean  Air  Act  Amendments  of  1990 
(CAAA).  That  submittal  is  under  review. 
U.S.  EPA  will  require  that  any 
regulations  intended  'o  satisfy  those 
CAAA  requirements   hall  also  address 
the  deficiencies  iden  ified  here. 
Therefore,  U.S.  EPA  intends  to  complete 
action  on  the  approvability  of  Ohio's 
NSR  SIP  when  it  takes  action  on  the 
NSR  regulations  subrr  itted  to  satisfy  the 
1990  CAAA  requirements. 

Because  U.S.  EPA  considers  today's 
action  noncontroversial  and  routine,  we 
are  approving  it  today  without  prior 
proposal.  The  action  vill  become 
effective  on  Novembei  8. 1993. 
However,  if  we  receive  notice  by 
October  8. 1993.  that  someone  wishes  to 
submit  critical  comments,  then  U.S. 
EPA  will  publish:  (1)  A  notice  that 
withdraws  the  action,  and  (2)  a  notice 
that  begins  a  new  rulemaking  by 
proposing  the  action  and  establishing  a 
comment  period. 

Nothing  in  this  acti  3n  should  be 
construed  as  permitting,  allowing  or 


establishing  a  precedent  for  any  future 
request  for  revision  to  any  SIP.  Each 
request  for  revision  to  the  SIP  shall  be 
considered  separately  in  light  of  specific 
technical,  economic,  and  environmental 
factors  and  in  relation  to  relevant 
statutory  and  regulatory  requirements. 

Under  the  Regulatory  Flexibility  Act, 
5  U.S.C  Section  600  et.  seq..  U.S.  EPA 
must  prepare  a  regulatory  flexibility 
analysis  assessing  the  impact  of  any 
proposed  or  final  rule  on  small  entities. 
5  U.S.C  603  and  604.  Alternatively. 
U.S.  EPA  may  certify  that  the  rule  will 
not  have  a  significant  impact  on  a 
substantial  number  of  small  entities. 
Small  entities  include  small  businesses, 
small  not-for-profit  enterprises,  and 
government  entities  with  jurisdiction 
over  populations  of  less  than  50,000. 

SIP  approvals  under  Sections  110  and 
103,  and  subchapter  I,  Part  D  of  the  CAA 
do  not  create  any  new  requirements,  but 
simply  approve  requirements  that  the 
State  is  already  imposing.  Therefore, 
because  the  Federal  SIP-approval  does 
not  impose  any  new  requirements,  I 
certify  that  it  does  not  have  a  significant 
impact  on  any  small  entities  affected. 
Moreover,  due  to  the  nature  of  the 
Federal-State  relationship  under  the 
CAA.  preparation  of  a  regulatory 
flexibility  analysis  would  constitute 
Federal  inquiry  into  the  economic 
reasonableness  of  a  State  action.  The 
CAA  forbids  U.S.  EPA  to  base  its  actions 
concerning  SIPs  on  such  grounds. 
Union  Electric  Co.  v.  U.S.  EPA..  427 
U.S.  246.  256-66  (S.  Q.  1976);  42  U.S.C 
7410(a)(2). 

U.S.  EPA  has  reviewed  this  request 
for  revision  of  the  SIP  for  conformance 
with  the  provisions  of  the  1990 
Amendments  enacted  on  November  15. 
1990.  These  Amendments  require 
extensive  changes  to  nonattainment 
SIPs  for  new  source  permitting.  The 
Agency  has  set  forth  the  new  NSR 
requirements  in  the  General  Preamble  to 
Title  I  and  is  preparing  a  rulemaking 
incorporating  these  requirements  into 
Federal  regulations.  As  has  been 
discussed.  U.S.  EPA's  actions  today  do 
not  in  any  way  relieve  Ohio  of  the  new 
requirements  for  NSR  SIP  submittals 
imposed  by  the  1990  Amendments. 

"The  Office  of  Management  and  Budget 
has  exempted  this  rule  from  the 
requirements  of  Section  3  of  Executive 
Order  12291. 

Under  Section  307(b)(1)  of  the  Clean 
Air  Act,  petitions  for  judicial  review  of 
this  action  must  be  filed  in  the  United 
States  Court  of  Appeals  for  the 
appropriate  circuit  by  November  8, 
1993.  Filing  a  petition  for 
reconsideration  by  the  Administrator  of 
this  final  rule  does  not  affect  the  finality 
of  this  rule  for  the  purposes  of  judicial 
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review  nor  does  it  extend  the  time 
within  which  a  petition  for  judicial 
review  may  be  filed,  and  shall  not 
postpone  the  effectiveness  of  such  rule 
or  action.  This  action  may  not  be 
challenged  later  in  proceedings  to 
enforce  its  requirements  (see  Section 
307(b)(2)). 

List  of  Subfects  in  40  CFR  Part  52 

Air  pollution  control.  Environmental 
protection.  Incorporation  by  reference, 
Ozone.  Suifiir  oxides.  Nitrogen  dioxide. 
Lead.  Particulate  matter.  Carbon 
monoxide.  Hydrocarbons. 

Note:  Incorporation  by  reference  of  the 
Stale  Implementation  Plan  for  the  State  of 
Ohio  was  approved  by  the  Director  of  the 
Federal  Re^,.  .eron  July  1. 1982. 

Dated:  August  24. 1993. 
Carol  M.  Browner, 
Acbninistrator. 

Part  52,  chapter  I,  title  40  of  the  Code 
of  Federal  Regulations  is  amended  as 
follows: 

PART  52— APPROVAL  AND 
PROMULGATION  OF 
IMPLEMENTATK)N  PLANS 

1.  The  authority  citation  for  part  52 
continues  to  read  as  follows: 

Autborily:  42  U.S.Q  7401-767  Iq. 

2.  Section  52.1870  is  amended  by 
adding  paragraph  (c)(B3)  to  read  as 

follows: 

$S2.1870    Mentificatfon  ol  plan. 

(c)*  *  • 

(83)  On  Caober  4, 1982,  and  January 
24,  1983,  the  Ohio  Environmental 
Protection  Agency  (OEPA)  submitted 
revisions  to  the  Ohio  Administrative 
Code  (OAC)  Chapter  3745-31-01 
through  3745-31-08  to  satisfy  the  New 
Source  Review  conditional  approval  of 
October  31, 1980  (45  FR  72119).  U.S. 
EPA  is  granting  limited  approval  of  the 
revision  to  Ohio's  New  Source  Review 
State  Implementation  Plan  (SIP)  because 
the  revised  regulations  strengthen  the 
SIP. 

(i)  Incorporation  by  reference. 

(A)  OAC  Rule  3745-31  through  3745- 
31-03 — Permits  to  Install  New  Sources 
of  Pollution  (Adopted  June  30. 1982, 
effective  August  15. 1982),  as  found  in 
the  State  of  Ohio  Environmental 
Protection  Agency  Laws  and 
Regulations. 

(ii)  Additional  material. 

(A)  A  Junts  30. 1987.  letter  from  OEPA 
certified  that  the  State  did  not  rely  upon 
additional  reductions  through  the  ofket 
policy  to  attain  or  maintain  the  National 
Ambient  Air  Quality  Standards. 


§52.1«79    [AmMKtod] 

3.  Section  52.1879  is  amended  by 
removing  paragraph  (e). 

IFR  Doc.  93-21783  Filed  9-7-93;  8:45  am) 
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40  CFR  Part  180 
[OPP-300252A:  FRL~4628-8] 
RIN  No.  2070-AB78 

Acetic  Acid  and  Sodium  Diacetate; 
Revocation  of  Tolerances 

AGENCY:  Environmental  Protection 
Agency  (EPA). 
ACTION:  Final  rule. 

SUMMARY:  This  document  revokes  the 
exemptions  from  the  requirement  of  a 
tolerance  for  residues  resulting  from 
postharvest  use  as  a  fungicide,  as 
follows:  (1)  all  raw  agricuhural 
commodities  (RACs)  listed  in  40  CFR 
180.1029  for  residues  of  acetic  acid;  and 
(2)  certain  RACs  listed  in  40  CFR 
180.1058  for  residues  of  sodium 
diacetate.  EPA  is  initiating  this  action 
because  all  registered  uses  of  acetic  acid 
and  sodium  diacetate  on  these 
commodities  have  been  canceled. 
EFreCTTVE  DATE:  This  regulation 
becomes  effective  September  8, 1993. 
ADDRESSES:  Written  objections, 
identified  by  document  control  number, 
(OPP-300252A],  may  be  submitted  to: 
Hearing  Clerk  (A-110),  Environmental 
Protection  Agency.  Rm.  3708,  401  M  St., 
SW.,  Washington,  DC  20460. 
FOR  FURTHER  INFORMATION  CONTACT:  By 
mail:  Jim  Downing,  Registration 
Division  (H-7505W),  Environmental 
Protection  Agency,  401  M  St.,  SW.. 
Washington.  DC  20460.  Office  location 
and  telephone  number:  6th  Floor. 
Crystal  Station  I.  2800  Cr>stal  Drive. 
Arlington,  VA  22202,  (703)- 308-8319. 
SUPPI^MENTARY  INFORMATION:  EPA 
issued  a  proposed  rule  in  the  Federal 
Register  of  August  12. 1992  (57  FR 
36046).  which  proposed  revoking 
exemptions  from  the  requirement  of  a 
tolerance  established  under  section  408 
of  the  Federal  Food,  Drug,  and  Cosmetic 
Act  (FFDCA),  21  U.S.C.  346a.  for 
residues  of  acetic  acid  and  sodium 
diacetate  resulting  bom  postharvest  use 
of  these  chemicals  as  fungicides,  as 
follows:  (1)  acetic  acid  in  or  on  the 
RACs  alfalfa,  barley  grain,  Bermuda 
grass,  bluegrass,  brome  grass,  clover, 
com  grain,  cowpea  hay,  fescue  hay, 
lespedeza.  lupines,  oat  grain,  orchard 
grass,  peanut  hay,  peavine  bay,  rye 
grass,  sorghum  grain,  soybean  hay. 
Sudan  grass,  timothy,  vetch  hay,  and 
wheat  grain  listed  in  40  CFR  180.1029; 


and  (2)  sodium  diacetate  in  or  on  the 
RACs  barley  grain,  cowpea  hay,  fescue 
hay,  lespedeza  hay,  lupines,  peanut  hay. 
peavine  hay,  soybean  hay,  vetch  hay, 
and  wheat  grain  listed  in  40  CFR 
180.1058. 

EPA's  decision  to  revoke  these 
exemptions  from  the  requirement  of  a 
tolerance  for  acetic  acid  and  sodium 
diacetate  was  based  on  the  fact  that 
before  February  1991.  all  registrations 
under  the  Federal  Insecticide, 
Fungicide,  and  Rodenticide  Act  (FIFRA) 
of  pesticide  products  ingredients  that 
were  registered  for  these  uses  on  food  or 
animal  feed  commodities  were 
canceled.  In  the  case  of  acetic  acid  these 
registrations  were  canceled  for  failure 
by  affected  registrants  to  respond  to  a 
January  1987  generic  data  call-in,  and 
also  for  nonpayment  of  required  annual 
pesticide  registration  maintenance  fees. 
In  the  case  of  sodium  diacetate,  these 
registrations  were  canceled  for 
nonpayment  of  required  annual 
pesticide  registration  maintenance  fees. 

No  significant  comments  or  requests 
for  referral  to  an  advisory  committee 
were  received  in  response  to  the 
proposed  rule. 

Tnerefore,  based  on  the  information 
considered  by  EPA  and  discussed  in 
detail  in  the  August  12. 1992  proposal 
and  in  this  final  rule,  EPA  is  hertjby 
revoking  the  exemptions  from  the 
requirement  of  a  tolerance  listed  in  40 
CFR  180.1029  for  acetic  acid  since 
acetic  acid  is  no  longer  registered  in  the 
U.S.  as  a  pesticide-active  ingredient  for 
use  on  any  food  or  animal  feed 
commodities.  EPA  is  hereby  revoking 
the  exemptions  from  the  requirement  of 
a  tolerance  listed  in  40  CFR  180.1058  for 
sodium  diacetate  since  sodium  diacetate 
also  is  no  longer  registered  as  an  active 
ingredient  for  use  on  any  food  or  animal 
feed  commodities,  except  alfalfa,  clover, 
field  com,  grasses,  oats  sorghum,  arnl 
timothy. 

The  registered  postharvest 
applications  of  acetic  acid  and  sodium 
diacetate  to  livestock  feed  crops  were 
primarily  within  farm  facilities  so  there 
was  limited  environmental  exposure. 
Exposure  to  aquatic  environments  from 
runoff  would  have  resulted  only  in 
short-term  pH  changes  that  would  have 
been  counteracted  by  the  natural 
buffering  capacity  of  the  water.  Thus, 
there  is  no  anticipation  of  a  residue 
problem  due  to  environmental 
contamination.  Consequently,  no  action 
levels  will  be  recommended  to  replace 
the  acetic  add  and  sodium  diacetate 
exemptions  upon  their  revocation. 

Any  person  adversely  affected  by  this 
regulation  may,  within  30  days  after 
publication  of  this  document  in  the 
Federal  Register,  file  written  objections 
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and/or  a  request  for  a  hearing  with  the 
Hearing  Clerk,  at  the  address  given 
above  (40  CFR  178.20).  The  objections 
submitted  must  specify  the  provisions 
of  the  regulation  deemed  objectionable 
and  the  grounds  for  the  objections  (40 
CFR  178.25).  Each  objection  must  be 
accompanied  by  the  fee  prescribed  by 
40  CFR  180.33(i).  If  a  hearing  is 
requested,  the  objections  must  include  a 
statement  of  the  factual  issue(s)  on 
v^rhich  a  hearing  is  requested,  the 
requestor's  contentions  on  each  such 
issue,  and  a  summary  of  any  evidence 
relied  upon  by  the  objector  (40  CFR 
178.27).  A  request  for  a  hearing  will  be 
granted  if  the  Administrator  determines 
that  the  material  submitted  shows  the 
following:  There  is  a  genuine  and 
substantial  issue  of  fact;  there  is  a 
reasonable  possibility  that  available 
evidence  identified  by  the  requestor 
would,  if  established,  taking  into 
account  uncontested  claims  or  facts  to 
the  contrary;  and  resolution  of  the 
factual  issue(s)  in  the  manner  sought  by 
the  requestor  would  be  adequate  to 
justify  the  action  requested  (40  CFR 
178.32). 

Executive  Order  12291 

As  expleiined  in  the  proposal 
published  in  the  Federal  Register  of 
August  12, 1992,  EPA  has  determined, 
pursuant  to  the  requirements  of 
Executive  Order  12291,  that  the  removal 
of  these  exemptions  from  the 
requirement  of  a  tolerance  will  not 
cause  adverse  economic  impact  on 
significant  portions  of  U.S.  enterprises. 

Regulatory  Flexibility  Act 

This  rulemaking  has  been  reviewed 
under  the  Regulatory  Flexibility  Act  of 
1980  (Pub.  L.  96-354,  94  Stat.  1164;  5 
U.S.C.  601  et  seq.),  and  it  has  been 
determined  that  it  will  not  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  businesses, 
small  governments,  or  small 
organizations.  The  reasons  for  this 
conclusion  are  discussed  iq  the  August 
12. 1992  proposal. 

List  of  Subjects  in  40  CFR  Part  180 

Administrative  practice  and 
procedure.  Agricultural  commodities. 
Pesticides  and  i>ests.  Reporting  and 
recordkeeping  requirements. 

Dated:  August  26, 1993. 

Susan  H.  Wayland, 

Acting  Assistant  Administrator  for 
Prevention,  Pesticides  and  Toxic  Substances. 

Therefore,  40  CFR  part  180  is 
amended  as  follows: 


PART  180-{AMENDED] 

li  The  authority  citation  for  part  180 
continues  to  read  as  follows: 

Authority:  21  U.S.C.  346a  and  371. 

§  180.1029  [Removed] 

2.  Section  180.1029  Acetic  acid: 
exemption  from  the  requirement  of  a 
tolerance  is  removed. 

3.  Section  180.1058  is  revised,  to  read 
as  follows: 

§  180.1058    Sodium  diaceta  e;  axemption 
from  ttte  r«quirem«nt  of  a  to  erance. 

Sodium  diacetate,  wher  used 
postharvest  as  a  fungicide,  is  exempt 
from  the  requirement  of  a  tolerance  for 
residues  in  or  on  alfalfa  hay,  Bermuda 
grass  hay,  blue  grass  hay,  arome  grass 
hay,  clover  hay,  com  grain,  oat  grain, 
orchard  grass  hay.  sorghuTi  grain,  sudan 
grass  hay,  rye  grass  hay,  and  timothy 
hay. 

IFR  Doc.  93-21819  Filed  9-7-93;  8:45  ami 

BILUNO  COOC  6S60-60-F 


40  CFR  Part  180 

[OPP-300261A;  FRL-4630--!] 

RIN  2070-AB78 

Dtnoseb;  Revocation  of  Tolefances 

AGENCY:  Environmental  Protection 

Agency 

ACTION:  Final  rule. 

SUMMARY:  This  document  revokes  the 
tolerances  in  40  CFR  180  281  for 
residues  of  the  herbicide,  insecticide, 
and  fungicide  dinoseb  (2-sec-butyl-4,6- 
dinitrophenol)  from  application  of  its 
phenol  or  its  readily  hydrolyzable  salts 
(alkanolamine  salts,  ammonium  salt,  or 
sodium  salt)  in  or  (Hi  various  raw 
agricultiu*al  commodities.  EPA  initiated 
this  action  because  all  registered  uses  of 
dinoseb  have  been  canceled. 
EFFECTIVE  DATE:  This  regulation 
becomes  effective  September  8, 1993. 
ADDRESSES:  Written  objections, 
identified  by  doctunent  control  number, 
(OPP-3002611,  may  be  submitted  to: 
Hearing  Qerk  (A-110),  Environmental 
Protection  Agency.  Rm.  o708,  401  M  St., 
SW.,  Washington,  DC  20460. 
FOR  FURTHER  INFORMATION  CONTACT:  By 
mail:  Melissa  Chun.  Registration 
Division  (H-7505W),  Environmental 
Protection  Agency.  401  M  St..  SW.. 
Washington,  DC  20460.  Office  location 
and  telephone  number:  6  th  Floor, 
Crystal  Station  I,  2800  Crystal  Ehive, 
Arlington,  VA  22202,  (703)-308-831B. 
SUPPLEMENTARY  INFORMATION:  EPA 
issued  a  proposed  rule,  published  in  the 


Federal  Register  of  November  12. 1992 
(57  FR  53676),  which  proposed  revoking 
the  tolerances  for  residues  of  the 
herbicide,  insecticide,  and  fungicide 
dinoseb  (2-sec-butyl-4,6  dinitrophenol) 
from  application  of  its  phenol  or  its 
readily  hydrolyzable  salts  (alkanolamine 
salts,  ammonium  salts,  or  sodium  salt) 
in  or  on  various  raw  agricultural 
commodities  in  food  or  animal  feed 
commodities  established  under  section 
408  of  the  Federal  Food,  Drug,  and 
Cosmetic  Act  (FFDCA).  21  U.S.C.  346a. 
listed  in  40  CFR  180.281. 

No  public  comments  or  requests  for 
referral  to  an  advisory  committee  were 
received  in  response  to  the  proposed 
rule. 

Therefore,  based  on  the  information 
considered  by  EPA  and  discussed  in 
detail  in  the  November  12. 1992 
proposal  and  in  this  final  rule,  the 
Agency  is  hereby  revoking  the 
tolerances  listed  in  40  CFR  180.281  for 
residues  of  dinoseb  in  or  on  the 
following  raw  agricultural  commodities: 
alfalfa,  alfalfa  hay,  almonds,  almond 
hulls,  apples,  apricots,  barley  forage, 
barley  grain,  barley  straw,  beans,  bean 
forage,  bean  hay,  birdsfoot  trefoil, 
birdsfoot  trefoil  hay,  blackberries, 
blueberries,  boysenberries,  cherries, 
citrus,  clover,  clover  hay.  com  fodder, 
com  forage,  fresh  com  (including  sweet 
com  and  com  kernels  plus  cob  with 
husk  removed  (K+CWHR)).  com  grain 
(including  popcorn),  cotton  forage, 
cottonseed,  cottonseed  hulls,  cucurbits, 
currants,  dates,  figs,  filberts,  garlic, 
gooseberries,  grapes,  hops,  lentils, 
loganberries,  nectarines,  oat  forage,  oat 
grain,  oat  straw,  olives,  onions,  peaches, 
peanuts,  peanut  forage,  peanut  hay, 
peanut  hulls,  pears,  peas,  pea  forage, 
pea  hay,  pecans,  plums  (pnmes), 
potatoes,  raspberries,  rye  forage,  rye 
grain,  rye  straw,  soybeans,  soybean 
forage,  soybean  hay,  strawberries,  vetch, 
vetch  hay,  walnuts,  wheat  forage,  wheat 
grain,  wheat  straw,  pasture  grass,  and 
pasture  grass  hay. 

Since  the  sale,  distribution,  and 
shipment  of  existing  stocks  of  dinoseb 
for  use  on  caneberries  in  Washington 
and  Oregon  was  prohibited  after  the 
1989  use  season,  the  existing  stocks  of 
those  remaining  products  should  be 
depleted.  EPA  believes  there  has  been 
adequate  time  for  legally  treated 
agricultural  commodities  to  have  gone 
through  channels  of  trade.  Surveillance 
and  compliance  monitoring  data  on 
domestic  commodities  have  shown  no 
detectable  residues  of  dinoseb  for  the 
past  3  years.  Further,  since  dinoseb  is 
not  a  persistent  chemical,  there  is  no 
anticipation  of  a  residue  problem  due  to 
environmental  contamination. 
Consequently,  no  action  levels  will  be 
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recommended  to  replace  these 
tolerances  upon  their  revocation. 

Any  person  adversely  affected  by  this 
regulation  may,  within  30  days  after 
publication  of  this  document  in  the 
Federal  Register,  file  Mritten  objections 
and/or  a  request  for  a  hearing  with  the 
Hearing  Clerk,  at  the  address  given 
above  (40  CFR  178.20).  The  objections 
submitted  must  specify  the  provisions 
of  the  regulation  deemed  objectionable 
and  the  grounds  for  the  objections  (40 
CFR  178.25).  Each  objection  must  be 
accompanied  by  the  fee  prescribed  by 
40  CFR  180.33(i).  If  a  hearing  is 
requested,  the  objections  must  include  a 
statement  of  the  factual  issue(s)  on 
which  the  hearing  is  requested,  the 
requestor's  contentions  must  include  a 
statement  of  factual  contentions  on  each 
issue,  and  a  summary  of  any  evidence 
relied  upon  by  the  objector  (40  CFR 
178.27).  A  request  for  a  hearing  will  be 
granted  if  the  Administrator  determines 
that  the  material  submitted  shows  the 
following:  There  is  a  genuine  and 
substantial  issue  of  fact;  there  is  a 
reasonable  possibility  that  available 
evidence  identified  by  the  requestor 
would,  if  established,  resolve  one  or 
more  of  such  issues  in  favor  of  the 
requestor,  taking  into  account 
uncontested  claims  or  facts  to  the 
contrary;  and  the  resolution  of  the 
factual  issue(s)  in  the  manner  sought  by 
the  requestor  would  be  adequate  to 
justify  the  action  requested  (40  CFR 
178.32).> 

This  document  has  been  reviewed  by 
the  Office  of  Management  and  Budget  as 
required  by  section  3  of  Executive  Order 
12291. 

Executive  Order  12291 

As  explained  in  the  proposal 
published  in  the  Federal  Register  of 
November  12, 1992,  the  Agency  has 
determined,  pursuant  to  the 
requirements  of  Executive  Order  12291, 
that  the  removal  of  these  tolerances  will 
not  cause  adverse  economic  impact  on 
significant  portions  of  U.S.  enterprises. 

Regulatory  Flexibility  Act 

This  rulemaking  has  been  reviewed 
under  the  Regulatory  Flexibihty  Act  of 
1980  (Pub.  L.  96-354,  94  Stat.  1164;  5 
U.S.C  601  et  seq.),  and  it  has  been 
determined  that  it  will  not  have  a 
significant  impact  on  a  substantial 
number  of  small  businesses,  small 
governments,  or  small  organizations. 
The  reasons  for  this  conclusion  are 
discussed  in  the  November  12, 1992 
proposal. 

List  of  Subfects  in  40  CFR  Part  180 

Administrative  practice  and 
procedure,  Agricultural  commodities. 


Pesticides  and  pests,  Reporting  and 
recordkeeping  requirements. 

Dated:  August  18, 1993. 

Susan  H.  Wayland, 

Acting  Assistant  Administrator  for 
Prevention,  Pesticides  and  Toxic  Substances. 

Therefore.  40  CFR  part  180  is 
amended  as  follows: 

PART  180— [AMENDED] 

1.  The  authority  citation  for  part  180 
continues  to  read  as  follows: 

Authority:  21  U.S.C  346a  and  371. 

9 180.281    [Removed] 

2.  By  removing  §  180.281  Dinoseb; 
tolerances  for  residues. 

IFR  Doc.  93-21404  Filed  9-7-93;  8:45  am] 
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40  CFR  Part  271 
[FRL-4725-e] 

South  Dakota;  Final  Authorizationof 
State  Hazardous  Waste  Management 
Program 

AGENCY:  Environmental  Protection 

Agency. 

ACTION:  Immediate  final  rule. 

SUMMARY:  The  State  of  South  Dakota  has 
applied  for  final  authorization  of 
revisions  to  its  hazardous  waste 
program  under  the  Resource 
Conservation  and  Recovery  Act  (RCRA). 
The  Environmental  Protection  Agency 
(EPA)  has  reviewed  South  Dakota's 
application  and  has  made  a  decision, 
subject  to  public  review  and  comment, 
that  South  Dakota's  hazardous  waste 
program  revision  satisfies  all  of  the 
requirements  necessary  to  qualify  for 
final  authorization.  Thus,  EPA  intends 
to  approve  South  Dakota's  hazardous 
waste  program  revisions.  South  Dakota's 
application  for  program  revision  is 
available  for  public  review  and 
comment. 

DATES:  Final  authorization  for  South 
Dakota  shall  be  effective  November  8, 
1993  unless  EPA  publishes  a  prior 
Federal  Register  action  withdrawing 
this  immediate  final  rule.  All  comments 
on  South  Dakota's  program  revision 
application  must  be  received  by  the 
close  of  business  October  8, 1993. 
ADDRESSES:  Copies  of  South  Dakota's 
program  revision  application  are 
available  during  regular  business  hours 
at  the  following  addresses  for  inspection 
and  copying:  Division  of  Environmental 
Regulation.  Department  of  Water  and 
Natural  Resources,  Office  of  Waste 
Management,  319  S.  Coteau.  Pierre, 


South  Dakota  57501,  phone:  605/773- 
3153  and  U.S.  EPA  Region  Vm  Library, 
999  I8th  Street,  Suite  500,  Denver,  CO 
80204-2466,  Phone  303/293-1444. 
Written  comments  should  be  sent  to: 
Marcella  DeVargas  (HWM-WM),  U.S. 
Environmental  Protection  Agency,  999 
l8th  Street,  Suite  500,  Denver,  Colorado 
80202-2466,  Phone  303/293-1670. 
FOR  FURTHER  INFORMATION  CONTACT: 
Marcella  DeVargas,  Waste  Management 
Branch,  U.S.EPA,  999  l8th  Street,  Suite 
500,  Denver,  CO  80202-2466,  Phone: 
303/293-1670. 
SUPPLEMENTARY  INFORMATION: 

A.  Background 

States  with  final  authorization  under 
section  3006(b)  of  the  Resource 
Conservation  and  Recovery  Act 
C'RCRA"  or  the  "the  Act"),  42  U.S.C. 
6929  (b),  have  a  continuing  obligation  to 
maintain  a  hazardous  waste  program 
that  is  equivalent  to,  consistent  with,     . 
and  no  less  stringent  than  the  Federal 
hazardous  waste  program.  In  addition, 
section  3006(f)  of  RCRA  requires  state 
hazardous  waste  programs  to  provide 
for  the  public  availability  of 
information.  Such  a  program  must 
provide  for  the  public  availability  of 
information  obtained  by  the  State 
regarding  facilities  and  sites  for  the 
treatment,  storage,  and  disposal  of 
hazardous  waste;  and  such  information 
must  be  available  to  the  public  in 
substantially  the  same  maimer  and  to 
the  same  degree,  as  would  be  the  case 
if  the  Administrator  was  carrying  out 
the  provisions  of  subtitle  C  of  RCRA  in 
such  State. 

Revisions  to  State  hazardous  waste 
programs  are  necessary  when  Federal  or 
State  statutory  or  regulatory  authority  is 
modified  or  when  certain  other  changes 
occur.  Most  commonly.  State  program 
revisions  are  necessitated  by  changes  to 
EPA's  regulations  in  40  CFR  parts  124. 
260  through  268  and  270. 

B.  South  Dakota 

South  Dakota  initially  received  final 
authorization  in  November  1984.  South 
Dakota  received  authorization  for 
revisions  to  its  program  on  June  17, 
1991.  On  June  29. 1992,  South  Dakota 
submitted  a  draft  program  revision 
application  for  additional  program 
approvals.  Today,  South  Dakota  is 
seeking  approval  for  public  availability 
of  information  requirements  (RCRA 
3006(f)).  pursuant  to  40  CFR  271.21. 

EPA  has  reviewed  South  Dakota's, 
3006(f)  application,  and  has  made  an 
immediate  final  decision  that  South 
Dakota's  hazardous  waste  program 
revision  satisfies  all  of  the  requirements 
necessary  to  qualify  for  final 


authorization.  Consequently,  EPA 
intends  to  grant  Final  authorization  for 
the  additional  program  modifications  to 
South  Dakota.  The  public  may  submit 
written  comments  on  EPA's  immediate 
Hnal  decision  up  until  October  8. 1993. 
Copies  of  South  Dakota's  application  for 
program  revision  are  available  for 
inspection  and  copying  at  the  locations 
indicated  in  the  AOOAESSES  section  of 
this  notice. 

Approval  of  South  Dakota's  program 
revision  shall  become  elective  in  60 
days  unless  an  adverse  comment 
pertaining  to  the  State's  revision 
discussed  in  this  notice  is  received  by 
the  end  of  the  comment  period.  If  an 
adverse  comment  is  received  EPA  will 
publish  either:  (1)  A  withdrawal  of  the 
immediate  final  decision;  or  (2)  a  notice 
containing  a  response  to  comments 
which  either  affirms  that  the  immediate 
final  decision  takes  eH'ect  or  reverses  the 
decision. 

In  June  1992.  South  Dakota  submitted 
a  draft  application  for  EPA  review. 
EPA's  comments  on  the  draft 
application  were  adequately  addressed 
in  the  final  application.  Thus,  the  South 
Dakota  program  is  granted  immediate 
final  authorization  for  Availability  of 
Information  (RCRA  3006(0). 

South  Dakota  has  not  requested 
hazardous  waste  program  authority  on 
Indian  Country.  The  Environmental 
Protection  Agency  retains  all  hazardous 
waste  authority  under  RCRA  which 
applies  to  Indian  Country  in  South 
I>akota. 

CDectskm 

I  conclude  that  South  Dakota's 
application  for  program  revision  meets 
ail  of  the  statutory  and  regulatory 
requirements  established  by  RCRA. 
Accordingly,  South  Dakota  is  granted 
final  authorization  to  operate  its 
hazardous  waste  program  as  revised. 

South  Dakota  now  nas  responsibility 
for  permitting  treatment,  storage,  and 
disposal  facilities  within  its  borders  and 
carrying  out  other  aspects  of  the  RCRA 
program,  subject  to  the  limitation  of  its 
revised  program  application  and 
previously  approved  authorities.  South 
Dakota  also  has  primary  enforcement 
responsibilities,  although  EPA  retains 
the  right  to  conduct  inspections  under 
section  3007  of  RCRA  and  to  issue 
orders  under  sections  3008,  3013,  and 
7003  of  RCRA. 

In  addition.  South  Dakota  has 
submitted  a  draft  application  for  non- 
HSWA  clusters  3, 4, 5.  and  6;  and 
HSWA  cluster  1,  and  2.  excluding  land 
disposal  restriction  and  Toxicity 
Characteristics  (TC)  rules.  The  State  has 
agreed  to  submit  a  final  application 
from  South  Dakota  for  the  above  clusters 


by  September  30. 1993.  n  addition,  a 
draft  application  for  RQIA  cluster  1  and 
land  disposal  restriction  rules  by 
December  31. 1993.  a  draft  application 
for  RCRA  cluster  2  by  December  31. 
1994.  Final  application?  will  oe 
submitted  within  60  working  days  of 
receipt  of  EPA's  comments  or  the  draft 
application.  The  State  has  agreed  to 
submit  a  final  application  for  the  TC 
rules  within  six  months  of  EPA's 
decision  on  the  proposed  rule 
(December  24, 1992)  to  suspend  the 
Toxicity  Characteristics  rule  (Hazardous 
Waste  Codes  D018  thro  igh  D343). 

Compliance  With  Executive  Order 
12291 

The  Office  of  Management  and  Budget 
has  exempted  this  rule  from  the 
requirements  of  section  3  of  Executive 
Order  12291. 

Certification  Under  the  Regulatory 
Flexibility  Act    ] 

Pursuant  to  the  prov  sions  of  4  U.S.C 
605(b).  I  hereby  certify  that  this 
authorization  will  not  lave  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities.  This 
authorization  effectively  suspends  the 
applicability  of  certair  Federal 
regulations  in  favor  of  South  Dakota's 
program,  thereby  eliminating 
duplicative  requirements  for  handlers  of 
hazardous  waste  in  tha  State.  It  does  not 
impose  any  new  burd  ms  on  small 
entities.  This  rule,  therefore,  does  not 
require  a  regiilatory  flexibility  analysis. 

List  of  Subjects  in  40  CFR  Part  271 

Administrative  practice  and 
procedure.  Confident  al  business 
information.  Environ.-nental  protection. 
Hazardous  materials  transportation. 
Hazardous  waste  Ind  an  lands. 
Intergovernmental  re  ations,  Penalties. 
Reporting  and  recordkeeping 
requirements.  Water  pollution  control. 
Water  supply. 

Authority:  This  notice  is  issued  under  the 
authority  of  sections  2(K)2(a).  3006  and 
7004(b)  of  the  Solid  Waste  Disposal  Act  as 
amended  42  LI.S.C  6912  (a),  6926.  6974(b). 

Dated:  August  30, 1993. 
Jack  W.  McGraw, 
Acting  Regional  Administrator, 
IFR  Doc.  93-21802  Filed  9-7-93;  8:45  ami 
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40  CFR  Part  281 
[FRL-4725-7] 

Washington;  Rnal  Approval  of  Stale 
Underground  Storai*  Tank  ^^rogram 

AGENCY:  Environmental  Protection 
Agency. 


ACTION:  Notice  of  final  determination  on 
Washington's  application  for  final 
approval 

SUMMARY:  The  State  of  Washington  has 
applied  for  final  approval  of  its 
underground  storage  tank  program 
under  Subtitle  I  of  the  Resource 
Conservation  and  Recovery  Act  (RCRA). 
The  Environmental  Protection  Agency 
(EPA)  has  reviewed  Washington's 
application  and  has  reached  a  final 
determination  that  Washington's 
underground  storage  tank  program 
satisfies  all  of  the  requirements 
necessary  to  qualify  for  final  approval. 
Thus.  EPA  is  granting  final  approval  to 
the  State  of  Washington  to  operate  its 
program. 

EFFECTIVE  DATE:  Final  approval  for 
Washington  shall  be  effective  October  8, 
1993. 

FOR  FURTHER  INFORMATION  CONTACT:  Joan 
Cabreza.  Chief.  Underground  Storage 
Tank  Section.  EPA  Region  10.  WD-133, 
1200  Sixth  Ave.,  Seattle,  WA  98101. 
Phone:  (206)  553-1643. 

SUPPLEMENTARY  MFORMATKM: 

A.  Background 

Section  9004  of  the  Resource 
Conservation  and  Recovery  Act  (RCRA) 
enables  EPA  to  approve  State 
underground  storage  tank  (UST) 
programs  to  operate  in  the  State  in  lieu 
of  the  Federal  UST  program.  To  qualify 
for  final  authorization,  a  state's  program 
must:  (1)  Be  "no  less  stringent"  than  the 
Federal  program:  and  (2)  provide  for 
adequate  enforcement  of  compliance 
with  UST  standards  (Sections  9004(a) 
and  9004(b)  of  RCRA.  42  U.S.C  6991c(a) 
and  6991c(b)). 

On  December  2. 1992,  Washington 
submitted  an  oRicial  application  for 
final  program  approval.  On  April  19, 
1993.  EPA  pubUshed  a  tentative 
decision  announcing  its  intent  to  grant 
Washington  final  approval  of  its 
program.  Further  background  on  the 
tentative  decision  to  grant  approval 
appears  at  58  FR  21135  (April  19. 1993). 

Along  with  the  tentative 
determination,  EPA  announced  the 
availability  of  the  application  for  public 
comment.  Also,  EPA  provided  notice 
that  a  public  hearing  would  be  provided 
only  if  significant  public  interest  on 
substantive  issues  was  shown.  EPA 
received  no  comments,  and,  therefore,  a 
public  hearing  was  not  scheduled 
regarding  EPA's  approval  of 
Washington's  UST  program. 

B.  Decision 

I  conclude  that  the  State  of 
Washington's  application  for  final 
approval  meets  all  the  statutory  and 
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regulatory  requirements  established  by 
Subtitle  I  of  RCRA.  Accordingly, 
Washington  is  granted  Hnal  approval  to 
operate  its  UST  program.  The  State  of 
Washington  now  has  the  responsibility 
for  managing  all  regulated  UST  facilities 
within  its  borders  and  carrying  out  all 
aspects  of  the  Federal  UST  program 
except  with  regard  to  Indian  lands, 
where  EPA  will  retain  and  otherwise 
exercise  regulatory  authority. 
Washington  also  has  primary 
enforcement  responsibility,  although 
EPA  retains  the  right  to  conduct 
inspections  under  Section  9005  of 
RCRA.  42  U.S.C  6991d.  and  to  take 
enforcement  actions  under  Section  9006 
of  RCRA.  42  U.S.C.  6991e. 

Compliance  With  Executive  Order 
12291 

The  Office  of  Management  and  Budget 
has  exempted  this  rule  from  the 
requirements  of  section  3  of  Executive 
Order  12291. 

Certification  Under  the  Regulatory 
Flexibility  Act 

Pursuant  to  the  provisions  of  5  U.S.C. 
605(b],  I  hereby  certify  that  this 
approval  will  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities.  This  approval 
e^ectively  suspends  the  applicability  of 
certain  Federal  regulations  in  favor  of 
Washington's  program,  thereby 
eliminating  duplicative  requirements  for 
owners  and  operators  of  underground 
storage  tanks  in  the  State.  It  does  not 
impose  any  new  burdens  on  small 
entities.  This  rule,  therefore,  does  not 
require  a  regulatory  flexibility  analysis. 

List  of  Subjects  in  40  CFR  Part  281 

Administrative  practice  and 
procedure.  Hazardous  materials.  State 
program  approval.  Underground  storage 
tanks. 

Authority:  This  notice  is  issued  under  the 
authority  of  sections  2002(a),  7004(b),  and 
9004  of  the  Solid  Waste  Disposal  Act  as 
amended,  42  U.S.C  6912(a).  6974(b).  and 
6991(c). 

Dated:  August  6. 1993. 
Randall  F.  Smith, 
Acting  Fegional  Administrator. 
(PR  Doc.  93-21713  Filed  9-7-93,  8:45  am) 
BHUNO  cooc  M«ft-eo-p 


FEDERAL  EMERGENCY 
MANAGEMENT  AGENCY 

44  CFR  Part  3 
RIN  3067-AC19 


Removal  of  Standards  of  Conduct 

AGENCY:  Federal  Emergency 
Management  Agency  (FEMA). 

ACnOW;  Final  rule. 

summary:  This  rule  removes  44  CFR 
part  3,  Standards  of  Conduct,  which  is 
superseded  by  governmentwide 
standards  of  conduct,  and  reserves  part 
3. 

EFFECTIVE  DATE:  April  22,  1993. 
FOR  FURTHER  INFORMATION  CONTACT: 
William  R.  Cumming.  Office  of  the 
General  Counsel,  Federal  Emergency 
Management  Agency,  500  C  Street,  SW., 
Washington.  DC  20472,  (202)  646-4103. 
SUPPI.EMENTARY  INFORMATION:  On  August 
7, 1992,  the  Office  of  Government  Ethics 
(OGE)  published  revised  Standards  of 
Ethical  Conduct  for  Employees  of  the 
Executive  Branch,  5  CFR  part  2635,  57 
FR  35006.  Those  standards  became 
effective  February  3, 1993.  They 
supersede  existing  agency  standards  of 
ethical  conduct.  FEMA's  agency 
standards  of  conduct  are  published  in 
44  CFR  part  3. 

FEMA's  rules  on  Conduct  and 
Responsibilities  of  Employees  include 
provisions  relating  to  the  filing  and 
review  of  financial  disclosure  reports. 
Those  rules  were  superseded  by  OQE's 
revised  rules  on  financial  disclosure 
published  on  April  7, 1992,  5  CFR  parts 
2633  and  2634,  47  FR  11800. 

By  memorandum  of  April  22, 1993 
FEMA's  Designated  Agency  Ethics 
Officer  (DAEO)  and  Deputy  DAEOs 
revoked  44  CFR  part  3,  and  determined 
that  no  supplemental  FEMA  regulations 
concerning  ethics  were  required  at  that 
time.  Subsequently,  FEMA  Instruction 
1100.1.  Standards  of  Conduct,  dated 
April  27, 1993.  adopting  OGE 
regulations  relating  to  standards  of 
conduct,  was  published  and  distributed 
to  FEMA  employees. 

National  Environmental  Policy  Act 

This  rule  is  excluded  from  the 
requirements  of  44  CFR  part  10, 
Environmental  Consideration.  No 
environmental  impact  assessment  has 
been  prepared. 

Regulatory  Flexibility  Act 

The  Director  of  FEMA  certifies  that 
this  rule  will  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities  in  accordance 
with  the  Regulatory  Flexibility  Act,  5 


U.S.C.  601  et  seq.,  because  the  rule 
relates  to  the  responsibilities  of 
employees  of  FEMA,  and  will  have  no 
direct  effect  on  small  business  or 
governmental  entities.  Accordingly,  no 
regulatory  flexibility  analysis  has  been 
prepared. 


Regulatory  Impact  Analysis 

This  rule  is  not  a  major  rule  as 
defined  under  Executive  Order  12291, 
Federal  Regulation,  February  17, 1981. 
No  regulatory  impact  analysis  has  been 
prepared. 

Paperwork  Reduction  Act 

This  rule  does  not  involve  any 
collection  of  information  for  purposes  of 
the  Paperwork  Reduction  Act.  44  U.S.C. 
3501  et  seq. 

Executive  Order  12612,  Federalism 

This  rule  involves  no  policies  that 
have  federalism  implications  under 
Executive  Order  12612.  Federalism, 
dated  October  26, 1987. 

Executive  Order  12778,  Civil  Justice 
Reform 

This  rule  meets  the  applicable 
standards  of  section  2(b)(2)  of  Executive 
Order  12778. 

List  of  Subjects  in  44  CFR  Part  3 

Conflict  of  interests. 

PART  3— {REMOVED] 

Accordingly,  under  the  authority  of  5 
U.S.C.  App.  402.  and  Executive  Order 
12674  of  April  12,  1989,  as  modified  by 
Executive  Order  12731,  44  CFR  part  3  is 
removed  and  reserved  in  its  entirety. 

Dated:  September  1, 1993. 
James  L.  Witt, 
Director. 
|FR  Doc.  93-21799  Filed  9-7-93;  8:45  ami 

BILLING  CODE  CTIB-OI-P 


FEDERAL  COMMUNICATIONS 
COMMISSION 

47  CFR  Part  97 

[PR  Docket  No.  92-136;  FCC  93-352] 

Relaxing  Restrictions  on  the  Scope  of 
Permissible  Communications  in  the 
Amateur  Service;  Correction 

AGENCY:  Federal  Communications 

Commission. 

ACTION:  Final  rule;  correction. 

SUMMARY:  This  document  contains  a 
correction  to  the  final  rule,  which  was 
published  Friday,  August  13, 1993  (58 
FR  43071).  The  rule  lessened 
restrictions  on  the  scope  of  the 
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permissible  communications  that 
amateur  stations  may  transmit. 
EFFECTIVE  DATE:  September  13, 1993. 
FOR  FURTHER  INFORMATION  CONTACT: 
William  T.  Cross,  Federal 
Communications  Commission,  Private 
Radio  Bureau,  Personal  Radio  Branch, 
Washington,  DC  20554,  (202)  632-4964. 

SUPPI^MENTARY  INFORMATION: 

Background 

The  final  rule  that  is  the  subject  of 
this  correction  revises  §  97.113  on  the 
effective  date  and  effects  the  scope  of 
the  permissible  communications  that 
amateur  stations  may  transmit. 


\ 


Need  for  Correction 

As  published,  the  final  rule 
inadvertently  omitted  paragraph  (f)  of 
§97.113.  This  paragraph  permits  certain 
amateur  stations  to  automatically 
retransmit  the  radio  signals  of  other 
amateur  stations. 

Correction  of  Publication 

Accordingly,  the  publication  on 
August  13, 1993,  of  the  final  rule 
amending  §  97.113,  which  was  the 
subject  of  FR  Doc.  93-19313.  is 
corrected  as  follows: 

f97.l13    [Corrected] 

On  page  43072,  in  the  third  column, 
in  §97.113,  paragraph  (f)  is  added  to 
read  as  follows: 


(f)  No  amateur  station,  except  an 
auxiliary,  repeater,  or  space  station,  may 
automatically  retransmit  the  radio 
signals  of  other  amateur  station. 
William  F.  Caton, 
Acting  Secretary. 

[FR  Doc  93-21727  Filed  9-7-93;  8:45  am] 
nuMO  COM  ini-oi-M 


NATIONAL  AERONAUTICS  AND 
SPACE  ADMINISTRATION 

48  CFR  Parts  1808  and  1852 

Interim  Changes  to  ttte  NASA  FAR 
Supplement  Pertaining  to  Restrictions 
on  Printing  arKl  Duplication  by 
Contractors 

AGENCY:  National  Aeronautics  and 

Space  Administration. 

ACTION:  Interim  rule  with  request  for 

comments. 

SUMMARY:  The  NASA  FAR  Supplement 
(NFS)  clause  on  restrictions  on  printing 
and  duplicating  is  revised  to  clarify  the 
terms  used  and  specific  restrictions. 
This  is  being  done  in  response  to 
section  207  of  the  Legislative  Branch 
Appropriation  Act  of  1993, 


DATES:  Effective  Da^e:  This  interim  rule 
is  effective  September  8, 1993. 

Comments:  Comnents  must  be 
received  by  October  8, 1993. 

ADDRESSES:  Comments  should  be 
addressed  to  Mr.  Thomas  L.  Deback, 
Chief,  Policy  Development  Branch  B, 
Procurement  Polic}  Division  (Code  HP), 
NASA  Headquarters.  Washington,  DC 
20546. 

FOR  FURTHER  INFORMATION  CONTACT: 

Mr.  Thomas  L.  Deback.  Telephone:  (202) 
358-0431. 

SUPPLEMENTARY  INFORMATION: 
Background 

FAR  subpart  8.8  sets  forth  the 
requirement  that  Government  printing 
must  be  done  by  or  through  the 
Government  Printi  ig  Office  (GPO).  The 
agency  head  of  the  GPO  is  called  the 
Public  Printer.  Go\  emment  agencies 
and  their  contractors  are  boimd  by  the 
provisions  of  the  Government  Printing 
and  Binding  Reguhtions,  published  by 
Joint  Committee  on  F>rinting,  Congress 
of  the  United  States.  Audits  pe-formed 
by  the  Office  of  the  Inspector  General 
revealed  that  some  contractors  were 
performing  printing  services  fo-  the 
Government,  as  opposed  to  limited 
duplicating/copying  of  contract  reports. 
Subsequently  Pub  ic  Law  102-392, 
section  207,  Legislative  Branch 
Appropriation  Act  of  1993,  expanded 
the  definition  of  "printing"  to  include 
silkscreen  processes  and  microform,  and 
forbade  the  use  of  appropriated  funds 
for  the  procurement  of  any  printing 
related  to  the  production  of  Goverrunent 
publications  (including  printed  forms) 
unless  by  or  through  the  GPO. 

The  revised  clause  makes  clear  the 
prohibition  is  not  only  on  any  printing, 
but  also  on  substantial  duplicating/ 
copying.  Costs  associated  with  these 
items  are  unallowable  if  the  contractor 
does  not  receive  prior  written  approval 
from  the  contracting  officer.  The 
contracting  officer  processes  de\-iation 
requests  in  accordance  with  NFS 
1808.802  and  the  Government  Printing 
and  Binding  Regulations.  Acceptable 
deviations  are  narrowly  defined. 

Regulatory  Flexibility  Act 

This  interim  rule  is  not  expected  to 
have  a  significant  impact  on  a 
substantial  numbf  r  of  small  entities 
within  the  meaning  of  the  Regulatory 
Flexibility  Act,  5  U.S.C.  601  et  seq.  It  is 
impossible  to  accurately  estimate  the 
number  of  small  entities  that  will  be 
impacted.  It  is  anticipated  that  few,  if 
any,  entities  doing  business  with  NASA 
are  involved. 


Paperworic  Reduction  Act 

This  interim  rule  does  not  impose  any 
reporting  or  recordkeeping  requirements 
which  require  the  approval  of  0MB 
under  44  U.S.C.  3501,  et  seq. 

List  of  Subjects  in  48  CFR  Parts  1808 
and  1852 

Government  procurement. 

Thomas  S.  Luedtke, 

Acting  Deputy  Associate  Administrator  for 
Procurement. 

1.  The  authority  citation  for  48  CFR 
parts  1808  and  1852  continues  to  read 
as  follows: 

Autliority:  42  U.S.C.  2473(c)(1). 

PART  180&-REQUIRED  SOURCES  OF 
SUPPUES  AND  SERVICES 

2.  Subp>art  1808.8  is  revised  to  read  as 
follows: 

1808.802    Policy. 

Acquisition  of  printing  or 
duplicating/copying  is  governed  by  the 
provisions  of  the  Government  Printing 
and 'Binding  Regulations,  No.  26,  S.  Pub. 
101-9,  U.S.  Government  Printing  Office, 
published  by  the  Joint  Committee  on 
Printing,  U.S.  Congress.  Approval  of 
printing  supplies  or  services  in 
contracts  shall  be  in  accordance  with 
NMI  1490.1,  NASA  Printing 
Management  Program.  Regulations 
prohibit  the  use  of  appropriated  funds 
for  the  acquisition  of  any  printing  and 
substantial  duplicating/copying  outside 
of  the  Government  Printing  Office 
(GPO).  An  exception  to  the  restriction 
exists  if  the  requirement  meets  all  of  the 
following:  an  individual  order  is  under 
$1,000,  not  of  a  continuing  or  repetitive 
nature,  and  the  Public  Printer  certifies  if 
cannot  be  provided  more  economically 
through  the  GPO.  A  request  for  an 
exception  would  be  processed  by  the 
contracting  officer,  through  NASA 
Headquarters  Code  JTT,  to  the  Public 
Printer  of  the  GPO;  however, 
drounstances  under  which  approval 
would  be  granted  are  rare. 

1808.870    Contract  clause. 

The  contracting  officer  shall  insert  the 
clause  at  1852.208-81,  Restrictions  on 
Printing  and  Duplicating,  in 
solicitations  and  contracts  where  there 
is  a  requirement  for  any  printing,  and/ 
or  any  duplicating/copying  in  excess  of 
that  described  in  paragraph  (c)  of  the 
clause. 
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PART  1852-SOUCrrATK>N 
PROVISIONS  AND  CONTRACT 
CLAUSES 

1852.208-81    [Amended] 

3.  Section  1852.20a-«l  is  revised  to 
read  as  follows: 

1852.208-81    Restiictkms  on  printing  and 
duplicating. 

As  prescribed  in  1808.870.  insert  the 
following  clause: 

RestricHons  on  Printing  and  Duplicating 
(Aegust  1993) 

(a)  The  Contractor  shall  reproduce  any 
documentation  iBquired  by  this  contract  in 
accordance  with  the  provisions  of  the 
Coveminent  Printing  and  Binding 
Regulations.  No.  26.  S  Pub.  101-«.  U.S. 
Government  Printing  Office.  Washington.  DC 
20402,  published  by  the  |oint  Committee  on 
Printing.  U.S.  Congress. 

(b)  The  Contractor  shall  not  perform,  or 
procure  fam  any  commercial  source,  any 
printing  in  connection  with  the  performance 
of  work  under  this  contract.  The  t»;rm 
"printing"  includes  the  processes  of 
composition,  platemaking.  presswork,  silk 
screen  processes,  binding,  microform,  and 
the  end  items  of  such  processes  and 
equipment. 

(c)  "Duplkating/cnpying"  is  not 
considered  to  be  printing.  It  Is  material 
produced  by  duplicating  equipment 
employing  the  lithographic  process  and 
automatic  copy-processing  or  copier- 
duplicating  machines  employing 
electrostatic,  tbennal,  or  other  copying 
processes  not  requiring  the  use  of  negatives 
or  metal  plates.  The  Contractor  is  authorized 
to  duplicate  production  units  provided  the 
requirement  does  r»ot  exceed  5,000 
production  units  of  any  one  page  or  25.000 
units  in  the  aggregate  of  multiple  pages.  Such 
plates  may  not  exceed  a  maximum  image  size 
of  10^4  by  14V«  lncbes.A  "production  unit" 
is  one  sheet,  size  8^/^  x  11  inches  (215  x  280 
mm),  one  side  only,  and  one  color  ink. 

(d)  This  clause  does  not  preclude  writing, 
editing,  preparation  of  manuscript  copy,  or 
preparation  of  related  illustrative  material  as 
a  part  of  this  contract,  or  administrative 
duplicating/copying  (for  example,  necessary 
forms  and  Instructional  materials  used  by  the 
Contractor  to  respond  to  the  tenns  of  the 
contract). 

(e)  Costs  associated  with  printing  or 
duplicating/copying  in  excess  of  the  limits 
set  forth  atx>ve  are  unallowable  without  prior 
written  approval  of  the  Contracting  Officer.  If 
the  Contractor  has  reason  to  believe  that  any 
activity  required  in  fulfillment  of  the  contract 
will  necessitate  any  printing  or  substantial 
duplicating/copying,  it  inmaediately  shall 
pro%ride  written  notice  to  the  Contracting 
Officer  and  request  approval  prior  to 
proceeding  with  the  activity.  Requests  will  be 
processed  by  the  Contracting  Officer  in 
accordance  with  the  provisions  of  the 
Government  Printing  and  Binding 
Regulations  and  NFS  1808  802. 

(f)  The  Contractor  shall  include  in  each 
subcontract  which  may  involve  a 
requirement  for  any  printing  aadJor  any 


duplicating/a>pying  in  excess  of  the  limits 
specified  in  paragraph  (c)  of  this  clause,  a 
provision  sul>stantially  the  same  as  this 
clause,  ItKluding  this  paragraph  (0. 
(End  of  clause) 
IFR  Doc  93-21692  Filed  9-7-93;  8:45  am) 
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NUCLEAR  REGULATORY 
COMMUSSION 

48  CFR  Parts  2017  and  2052 

RIN  315&-AE78 

Nuclear  Regulatory  Commission 
Acquisition  Regulation;  Minor 
Amendments 

AGENCY:  Nuclear  Regulatory 

Commission. 

action:  Final  rule. 

SUMMARY:  This  final  rule  makes  a 
number  of  minor  corrective  and 
conforming  amendments  to  the  NRC's 
acquisition  regulation.  The  final  rule  is 
necessary  to  correct  the  errors  and 
inform  the  public  of  the  corrections. 
EFFECTIVE  DATE:  September  8, 1993. 
FOR  FURTHER  INFORMATION  CONTACT: 
Edward  L.  Halman,  Director,  Division  of 
Contracts  and  Property  Management, 
U.S.  Nuclear  Regulatory  Commission, 
Washington,  DC  20555,  telephone  (301) 
492-4347. 

SUPPLEMENTARY  INFORMATION:  On 
December  23,  1992  (57  FR  61152).  the 
Nuclear  Regulatory  Commission  (NRC) 
published  a  final  rule  which  expanded 
the  existing  Nuclear  Regulatory 
Commission  Acquisition  Regulation 
(NRCAR)  to  implement  and  supplement 
the  government-wide  Federal 
Acquisition  Regulation.  The  final  rule 
established  requirements  for  the 
procurement  of  goods  and  services 
within  the  NRC  that  were  necessary  to 
satisfy  the  particular  needs  of  the 
agency.  This  doctunent  makes  minor 
corrections  and  conforming  changes  to 
the  NRCAR.  The  necessary  changes  are 
as  follows: 

Section  2017.204  is  amended  to  revise 
the  duration  of  contract  extensions  that 
the  Head  of  the  Contracting  Activity 
may  approve. 

In  part  2052,  the  "Security"  clause  is 
revised  to  identify  the  Changes  Qause 
as  the  authority  under  which  changes  to 
the  Commission's  security  regulations 
and  requirements  will  be  incorporated 
into  a  contract. 

Administrative  Procedora  Act  Waiver 

Because  these  amendments  make 
minor  TSfcections  to  an  existing 
regulation  pertaining  to  the  acquisition 


of  goods  and  services  by  contract,  the 
NRC  has  determined  pursuant  to  5 
U.S.C.  553(a)(2),  that  the  rulemaking 
provisions  of  the  Administrative 
Procedure  Act  do  not  apply. 

Environmental  Impact:  Categorical 
Exclusion 

The  NRC  has  determined  that  this 
rule  is  the  type  of  action  described  in 
the  categorical  exclusion  set  forth  in  10 
CFR  51.22(c)  (5)  and  (6).  Therefore, 
neither  an  environmental  impact 
statement  nor  an  environmental 
assessment  has  been  prepared  fcv  this 
final  rule. 

Paperwork  Reduction  Act  Statement 

This  final  rule  does  not  contain  a  new 
or  amended  information  collection 
requirement  subject  to  the  Paperwork 
Reduction  Act  of  1980  (44  U.S.C.  3501 
et  soq.).  Existing  requirements  were 
approved  by  the  Office  of  Management 
and  Budget,  approval  number  3150- 
0169. 

Regulatory  Analysis 

This  final  rule  is  administrative  in 
that  it  corrects  and  conforms  the  text  of 
an  existing  regulation.  These 
amendments  will  not  have  a  significant 
impact.  Therefore,  the  NRC  has  not 
prepared  a  regulatory  analysis  for  this 
final  rule.  The  regulatory  analysis  for 
the  NRCAR  was  contained  in  the  final 
rule  published  December  23, 1992  (57 
FR  61152). 

Backfit  Analysis 

The  NRC  has  determined  that  the 
backfit  rule.  10  CFR  50.109,  does  not 
apply  to  this  final  rule,  and  therefore, 
that  a  backfit  analysis  is  not  required  for 
this  final  rule  because  these 
amendments  do  not  involve  any 
provision  which  would  impose  backfits 
as  defmed  in  10  CFR  50.109(aMl). 

List  of  Subjects 

48  CFR  Part  2017 

Covemment  procurement.  Nuclear 
Regulatory  Commission  Acquisition 
Regulation. 

48  CFR  Part  2052 

Government  procurement.  Nuclear 
Regulatory  Commission  Acquisition 
Regulation,  Reporting  and 
recordkeeping  requirements. 

For  the  reasons  set  out  in  the 
preamble  and  under  the  authority  of  the 
Atomic  Energy  Act  of  1954,  as  amended, 
the  Energy  Reorganization  Act  of  1974, 
as  amended,  and  5  U.S.C  552  and  553, 
the  NRC  is  adopting  the  following 
corrective  amendments  to  48  CFR  parts 
2017  and  2052. 
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PART  2017— SPECIAL  CONTRACTING 
METHODS 

1.  The  authority  citation  for  part  2017 
continues  to  read  as  follows: 

Authority:  42  U.S.C.  2201;  42  U.S.C.  5841; 
and  41  U.S.C.  418(b). 

2017.204    [Amended] 

2.  In  2017.204(b).  the  phrase  "one 
year"  is  revised  to  read  "five  years." 

PART  2052— SOUCITATION 
PROVISIONS  AND  CONTRACT 
CLAUSES 

3.  The  authority  citation  for  part  2052 
continues  to  read  as  follows: 

Authority:  42  U.S.C.  2201;  42  U.S.C.  5841; 
and  41  U.S.C.  418(b). 

4.  In  2052.204-70  paragraph  (d)  is 
revised  to  read  as  follows: 

2052.204-70    Security. 

•        •        •        •        • 

(d)  Regulations.  The  contractor  agrees  to 
conform  to  all  security  regulations  and 
requirements  of  the  Commission  which  are 
subject  to  change  as  directed  by  the  NRC 
Division  of  Security  and  the  Contracting 
Officer.  These  changes  will  he  under  the 
authority  of  the  changes  clause. 


Dated  at  Rockville.  Maryland,  this  31st  day 
of  August,  1993. 

For  the  Nuclear  Regulatory  Commission. 
Samuel  J.  Chilk, 
Secretary  of  the  Commission. 
IFR  Doc.  93-21707  Filed  9-7-93;  8:45  am] 
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DEPARTMENT  OF  COMMERCE 

National  Ocearic  and  Atmospheric 
Administration 

50CFRPan675 

[Docket  No.  9211S5-3021;  I.D.  083193A] 

Groundfish  of  he  Bering  Sea  and 
Aleutian  Islands  Area 

AGENCY:  Natioral  Marine  Fisheries 
Service  (NMFSl.  National  Oceanic  and 
Atmospheric  Administration  (fJOAA). 
Commerce. 
ACTION:  Closure. 

SUMMARY:  NMFS  is  prohibiting  retention 
of  Atka  mackersl  in  the  Eastern  Aleutian 
District  (statistcal  area  541)  and  the 
Bering  Sea  (BS  subarea  of  the  Bering 
Sea  and  Aleuti  in  Islands  management 
area  (BSAI).  N14FS  is  requiring  that 
incidental  catc  les  of  Atka  mackerel  be 
treated  in  the  same  manner  as 
prohibited  spe<:ies  and  discarded  at  sea 
with  a  minimum  of  injury.  This  action 
is  necessary  because  the  Atka  mackerel 
total  allowable  catch  (TAC)  specified  for 
these  areas  has  been  reached. 
EFFECTIVE  DATE:  12  noon.  Alaska  local 
time  (A.I.t.).  September  3, 1993.  through 
12  midnight.  A.I.t..  December  31, 1993. 
FOR  FURTHER  IK  FORMATION  CONTACT: 
Andrew  N.  Smoker.  Resource 
Management  Specialist,  NMFS.  907- 
586-7228. 

SUPPLEMENTARY  INFORMATION:  The 
groundfish  fishery  in  the  BSAI  exclusive 
economic  zone  is  managed  by  the 
Secretary  of  Commerce  according  to  the 
Fishery  Management  Plan  for  the 
Groundfish  Fishery  of  the  BSAI  (FMP) 


prepared  by  the  North  Pacific  Fishery 
Management  Council  under  authority  of 
the  Magnuson  Fishery  Conservation  and 
Management  Act.  Fishing  by  U.S. 
vessels  is  governed  by  regulations 
implementing  the  FMP  at  50  CFR  parts 
620  and  675. 

The  Atka  mackerel  TAC  specified  for 
the  combined  Eastern  Aleutian  District 
and  BS  subarea  (Eastern  AI  District/BS) 
was  established  by  a  revision  to  the  final 
1993  initial  specifications  (58  FR  37660. 
July  13. 1993)  as  3.520  metric  tons. 

The  Director  of  the  Alaska  Region. 
NMFS,  has  determined,  in  accordance 
with  §  675.20(a)(9),  that  the  Atka 
mackerel  TAC  specified  for  the 
combined  Eastern  AI  District/BS  has 
been  reached.  Therefore.  NMFS  is 
requiring  that  further  catches  of  Atka 
mackerel  in  the  Eastern  AI  District/BS 
be  treated  as  prohibited  species  in 
accordance  with  §  675.20(c)(3).  effective 
12  noon.  A.I.t..  September  3. 1993. 
through  12  midnight,  A.I.t.,  December 
31, 1993. 

Classification 

This  action  is  taken  under  §  675.20 
and  complies  with  E.O.  12291. 

List  of  Subjects  in  50  CFR  Part  675 

Fisheries,  Reporting  and 
recordkeeping  requirements. 

Authority:  16  U.S.C  1801  et  seq. 
Dated:  September  2. 1993. 
David  S.  Crestin, 

Acting  Director.  Office  of  Fisheries 
Coiyservatior}  and  Management,  National 
Marine  Fisheries  Service. 
(FR  Doc.  93-21800  Filed  9-2-93;  3:57  pm] 
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This  section  of  th«  FEDERAL  REGISTER 
contains  no«c88  to  Ihe  puWic  o«  the  proposed 
issuww*  of  rules  and  reguieflons.  The 
purpose  of  these  noticss  Is  to  g|ve  interested 
persons  an  opportunity  to  participate  In  the 
ruie  maHino  prior  to  the  adoptton  of  the  final 


DEPARTMENT  OF  AGRICULTURE 

Animal  and  Plant  Haatth  lnsp«ctk>n 
Sarvic* 

9CFRPar178 

[Docket  No.  92-044-2] 

Brucailosis;  Intaratata  Movamant  of 
Swina;  Cofrection 

AGENCY:  Animal  and  Plant  Health 
Inspection  Service,  USDA. 

ACTION:  Proposed  rule;  correction. 

SUMMARY:  We  are  correcting  an  editorial 
error  in  a  proposed  rule  to  revise  the 
swine  brucellosis  regulations.  The 
proposed  rule  was  published  in  the 
Federal  Register  on  July  23, 1993  (58  FR 
39458-39462.  Docket  No.  92-044-1). 

fOR  FURTHER  INFORMATION  CONTACT:  Dr. 

Delorias  Lenard,  Senior  Staff 
Veterinarian,  Swine  Health  Staff,  VS. 
APHIS,  USDA,  room  736,  Federal 
Building,  6505  Belcrest  Road, 
Hyattsville.  MD  20782.  301-43fr-7767. 

In  Docket  No.  92-044-1,  pages 
39458-39462,  the  following  correction 
is  made: 

On  page  39458,  the  third  column,  in 
the  Summar)',  and  on  page  39459,  the 
second  column,  in  the  Background,  in 
the  fourth  line  from  the  top,  the  words 
"validated  brucellosis-free  herds  must 
be  tested  to  maintain"  are  removed  and 
the  words  "breeding  swine  must  be 
tested  to  qualify  States  for"  are  added  in 
their  place. 

Done  in  Washington,  DC,  this  1st  day  of 
September  1993. 
Terry  L.  Medley, 

Acting  Administrator,  Animal  and  Plant 
Health  Inspection  Service. 
[FR  Doc.  93-21863  Filed  9-7-93;  8:45  am] 

BILUNO  COOE3410-M-P 


9CFRPaft113 
(Docket  No.  82-113-2] 

In  VHro  Taata  In  Placa  of  Animal  Taato 
for  Immunoganldty 

AOENCV:  Animal  and  Plant  Health 

Inspection  Service.  USDA. 

ACTION:  Withdrawal  of  proposed  rule. 

SUMMARY:  We  are  withdrawing  a 
proposed  rule  to  amend  the  regulations 
regarding  the  use  of  in  vitro  tests  in 
place  of  animal  tests  for 
immunogonicity.  The  proposed 
amendment  would  have  provided  for 
the  use  of  a  parallel  line  assay  for 
determining  the  relative  antigenic 
content  (potency)  of  a  serial  of  product 
derived  from  an  approved  Master  Seed. 
Based  on  comments  received,  the 
Agency  believes  that  the  subject  should 
be  further  explored,  and  the  rule  should 
be  reproposed.  It  also  appears  that  there 
was  some  confusion  concerning  the 
proposed  rule.  For  example,  it  may  not 
have  been  clear  that  the  rule,  if  adopted, 
would  have  been  to  standardize  all  in 
vitro  immunoassay  test  methods  used  in 
place  of  animal  tests  to  determine  the 
antigenic  content  of  inactivated 
products,  and  to  require  that  all  such 
tests  involve  the  use  of  a  parallel  Une 
assay.  Therefore,  we  are  withdrawing 
the  proposed  rule  and  will  postpone 
further  rulemaking  until  we  gather 
additional  information. 
FOR  FURTHER  INFORMATION  CONTACT: 
Dr.  David  A.  Espeselh,  Deputy  Director, 
Veterinary  Biologies,  BBEP,  APHIS. 
USDA.  room  838,  Federal  Building, 
6505  Belcrest  Road,  Hyattsville,  MD 
20782,  (301)  436-8245.  fax  (301)  43^ 
8669. 

SUPPLEMENTARY  MFORMATION: 
Background 

The  regulations  in  9  CTR  part  113 
pertain  to  the  use  of  in  vitro  tests  in 
place  of  animal  tests  for  determining  the 
relative  potency  of  veterinary  biological 
products.  On  March  3, 1993,  we 
published  a  docimient  in  the  Federal 
Register  (58  FR  12187-12188,  Docket 
No.  92-112-1)  proposing  to  amend  the 
regulations  in  9  CFR  113.8  to  provide 
for  the  use  of  a  parallel  line  assay  in 
determining  the  relative  antigenic 
content  (potency)  of  a  serial  of  product 
derived  from  an  approved  Master  Seed 
which  has  been  tested  for 
immunogenicity  in  a  manner  acceptable 


to  the  Animal  and  Plant  Health 
Inspection  Service  (APHIS).  In  addition, 
the  proposed  rule  provided  that  all 
immunoassay  potency  tests  used  in 
place  of  animal  tests  to  determine 
relative  potency  be  conducted  with  an 
unexpired  reference. 

APHIS  solicited  comments  on  the 
proposed  rule  for  a  60-day  period 
ending  May  3. 1993.  Six  comments  were 
received  for  the  proposed  rule.  APHIS 
carefully  considered  all  of  the 
comments  that  were  received.  While 
generally  supportive  uf  the  rule  as 
proposed,  the  commenters  raised  issues 
that  suggest  that  some  confusion  exists 
concerning  certain  provisions  and  areas 
such  as  the  scope  of  the  rule  and  the 
procedures  that  may  be  used  for 
requalification  of  references  in  order  to 
extend  the  period  of  time  that  the 
references  may  be  used. 

In  order  to  provide  a  more  complete 
notice  including  more  information 
regarding  procedures  for  the 
requaliHcation  of  references,  APHIS  is 
withdrawing  its  proposed  rule  and 
postponing  rulemaking  until  we  have 
gathered  additional  information.  In  this 
issue  of  the  Federal  Register,  we  are 
publishing  a  separate  notice  ("Public 
Meeting;  In  Vitro  Potency  Testing," 
Docket  No.  92-112-3)  in  which  we 
announce  our  intention  to  hold  a  public 
meeting  on  this  subject. 

Accordingly,  the  proposed 
amendments  to  9  CFR  113.8,  published 
at  58  FR  12187-12188,  March  3, 1993, 
are  withdrawn. 

Authority:  21  U.S.C.  151-159;  7  CFR  2.17. 
2.51.  and  371.2(d). 

Done  in  Washington.  DC,  this  2nd  day  of 
September  1993. 
Terry  L.  Medley, 

Acting  Administrator,  Animal  and  Plant 
HealJi  Inspection  Service. 
[FR  Doc.  93-21 861  Filed  9-7-93;  8:45  am] 
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NUCLEAR  REGULATORY 
COMMISSION 

10  CFR  Part  72 
[Docket  No.  PRM-72-1] 

Maryland  Safa  Enargy  Coalition; 
Raceipt  of  Patition  for  Rulamaking 

agency:  Nuclear  Regulatory 
Commission. 
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AcnOH:  Petition  for  rulemaking;  notice 
of  receipt. 

SUMMARY:  The  Nuclear  Regulatory 
Commission  (NRQ  is  ptibUshing  for 
public  comment  a  notice  of  receipt  of  a 
petition  for  rulemaking  dated  June  23, 
1993,  which  was  filed  with  the 
Commission  by  Maryland  Safe  Energy 
Coalition.  The  petition  was  docketed  by 
the  NRC  on  June  30, 1993,  and  has  been 
assigned  Docket  No.  PRM-72-1.  The 
petitioner  requests  that  the  NRC  amend 
its  regulations  regarding  genwic  issues 
related  to  dry  cask  storage. 
DATES:  Submit  comments  by  November 
22. 1993.  Comments  received  after  this 
date  will  be  considered  if  it  is  practical 
to  do  so  but  the  Commission  is  able  to 
assure  consideration  only  for  comments 
received  on  or  before  this  date. 
ADDRESSES:  Submit  vvritten  comments 
to  the  Secretary  of  the  Commission,  U.S. 
Nuclear  Regulatory  Commission, 
Washington,  DC  2C555,  Attention: 
Docketing  and  Service  Branch. 

Deliver  comments  to  11555  Rockville 
Pike,  Rockville,  Maryland,  between  7:45 
am  and  4:15  pm  on  Federal  workdays. 

For  a  copy  of  the  petition,  write  the 
Rules  Review  and  Directives  Branch, 
Division  of  Freedom  of  Information  and 
Publications  Services,  Office  of 
Administration,  U.S.  Nuclear  Regulatory 
Commission,  Washington,  DC  20555. 

The  petition  and  copies  of  comments 
received  may  be  inspected  and  copied 
for  a  fee  at  the  NRC  P*ublic  Document 
room,  2120  L  Street,  NW.  (Lower  Level), 
Washington,  DC. 

FOn  FURTHER  INFORMATKM  CONTACT: 
Michael  T.  Lesar,  Chief,  Rules  Review 
Section,  Rules  Review  and  Directives 
Branch,  Division  of  Freedom  of 
Information  and  Publications  Services, 
Office  of  Administration,  U.S.  Nuclear 
Regulatory  Commission,  Washington, 
DC  20555,  Telephone:  301-492-7758  or 
Toll  Free:  800-368-5642. 

SUPPLEMENTARY  MfORMATKHC 

Background 

The  Nuclear  Regulatory  Commission's 
regulations  contained  in  10  CFR  part  72 
provide  licensing  requirements  fw  the 
independent  storage  of  spent  nuclear 
fuel  and  high-level  radioactive  waste.  In 
particular,  subpart  K  to  part  72  provides 
a  general  license  far  storage  of  spent  fuel 
to  nuclear  power  reactor  licensees,  and 
subpart  L  sets  forth  procedures  and 
criteria  for  approval  of  storage  casks  for 
the  storage  of  spent  fuel  under  the 
general  license  provided  in  subpart  K. 

The  Petitioner 

On  Jime  30. 1993,  the  MaryUnd  Safe 
Energy  Coalition  filed  a  request  for 


action  under  10  CFR  2.802  with  the 
Nuclear  Regulatory  Commissioi:  (NRC). 
The  petitioner  i  i  an  environmental 
consumer  orgaclzation  that  is  ii^terested 
in  the  minimize tion  and  safe  stirage  of 
nuclear  waste,  including  spent  fuel  at 
nuclear  power  plants  in  genera  and  at 
the  Calvert  Clifis  Nuclear  Power  Plant  in 
]>articular.  The  petitioner  represents  the 
interests  of  mors  than  a  hundred 
signers,  most  of  whom  reside  in  the 
vicinity  of  the  Calvert  Cliffs  pUjit.  The 
petitioner  also  tupports  the  efforts  of 
similar  organiu  tions  in  severs  states 
where  dry  cask  storage  of  spen .  fuel  is 
an  issue. 

Reasons  for  the  Petition 

According  to  the  petitioner,  'he 
purpose  of  the ;  >etition  is  to  change  the 
rules  regarding  dry  cask  storags  of  spent 
fuel  at  nuclear  ]K>wer  plant  sitf«.  The 
petitioner  is  particularly  concerned 
about  spent  fue  i  storage  at  the  Calvert 
Cliffs  Nuclear  Fower  Plant,  wlich  is 
operated  by  Baltimore  Gas  anc  Electric 
Company  (BG&E).  (The  petitioner 
believes  that  evsn  thou^  the  ^pent  fuel 
at  the  Calvert  C  lifEs  plant  is  stored  under 
a  specific  part  72  license,  mary  of  the 
generic  requirements  proposed  by  the 
petitioner  would  be  the  same  yr  similar 
to  the  specific  r  aquirements  applicable 
to  independent  ^mnt  fuel  storage  at 
Calvert  Cliffs), 

Discussion 

The  petitioner  recommends  that  10 
CFR  72.22(e)(2)  be  amended  to  reqxiire 
an  application  ''or  a  Uc«ise  to  store 
spent  fuel  to  spacify  the  planned  life  of 
the  independer  t  spent  fuel  s  orage 
installation  (ISl'SI).  The  peti'ioner 
asserts  that  if  tl«  storage  of  spent  fuel 
is  temporary,  it  follows  that  ihe  planned 
life  has  a  definite  duration.  The 
petitioner  further  states  that  licensees 
should  be  required  to  state  Ue  length  of 
time  that  each  storage  canister  and/or 
cask  will  be  usod.  The  petitioner  also 
believes  that,  ii.  the  absence  of  a  stated 
lifetime,  it  should  not  be  ast:umed  that 
the  storage  is  temporary.  The  petitioner 
indicates  that  any  storage  which  might 
become  either  jtermanent  oi*  indefinite 
would  require  udditional  regulatory 
control 

The  petitionf  r  suggests  a  change  to 
§  72.22(e)(3)  because  the  petitioirar 
believes  that  the  NRC  should  not 
assume  that  reiioval  of  nuclear  waste, 
including  spen :  fuel  from  8  reactor  site, 
is  the  safest  po  icy.  The  petitioner 
further  states  U  .at  the  lack  of  a  naticmal 
waste  repository  or  monitored 
retrievable  storige  installation  (MRS) 
and  the  hazardi  of  transporting  high- 
level  nuclear  waste  may  make  a 


prolonged  or  indefinite  on-site  storage 
the  only  option  or  the  safest  policy. 

The  petitioner  recommenos  a  cnange 
to  §  72.42  to  require  a  (veriod  of  90  days 
between  the  final  safety  evaluation 
report  (SER)  and  the  issuing  of  a  license 
to  allow  potential  petitioners  time  to 
intervene  based  on  issues  in  the  final 
SER.  The  petitioner  also  requests  a 
change  to  S  72.44(c)(3)(il)  that  would 
require  the  dry  storage  casks  to  be 
monitored  continuously  at  the  exit 
cooling  vents,  since  according  to  the 
petitioners,  the  exit  vents  are  the  most 
likely  location  of  radioactive  venting. 

The  petitioners  request  that  §  72.46(d) 
be  amended  to  prescribe  a  period  fat  a 
notice  of  opportunity  for  a  nearing  or 
petition  for  leave  to  intervene  until  90 
days  after  the  final  SER  is  published,  bi 
support  of  this  suggested  amendment, 
the  {>etitioner  states  that  "If  a  notice  of 
opportxmity  for  a  bearing  or 
intervention  is  limited  to  a  short  period 
after  the  licuise  application,  interested 
parties  may  be  prevented  from  obtaining 
a  hearing  based  on  the  second  or  final 
SER.  Information  in  the  latter  safety 
reports  may  impact  on  the  advisability 
ofissuing  a  license.  The  public  should 
have  the  right  and  opportunity  to 
comment  of  the  ^nal  safety  analysis 
report  (SAR)  and  SER  before  a  license  is 
issued." 

The  petitioner  suggests  a  diange  to 
§  72.72(a)  to  require  that  Ucensees 
document  the  history  and  condition  of 
all  spent  fuel  because  defective  fuel  can 
cause  problems  for  safe  storage. 

In  §  72.104(a),  the  petitioner  believes 
that  the  radiation  limit  should  be  based 
on  a  dose  to  a  maximally  exposed 
individual  at  the  perimeter  of  the 
controlled  area  and  that  the  possibility 
of  a  pregnant  person  working  and/or 
living  at  the  perimeter  should  be  a 
safety  assumption  for  setting  radiation 
hmits.  According  to  the  petitioner, 
recent  studies  have  shown  that  women, 
children,  and  fetuses  are  especially 
sensitive  to  radiation  damage.  The 
petitioner  also  states  that  the  Naticmal 
Academy  of  Science's  Committee  on  the 
Biological  Effects  of  Ionizing  Radiation 
dted  a  report  in  1990  by  Dr.  Ab'ce 
Steward  that  established  a  direct 
correlation  of  childhood  cancers  and 
leukemias  with  background  levels  of 
gamma  radiation  from  natural  and  man- 
made  sources  in  England,  Wales,  and 
Scotland.  The  cumulative  outdoor  doses 
due  to  this  source  during  fetal  fifia 
varied  between  only  10  and  40 
millirads,  with  an  av^age  of  22 
millirads.  According  to  the  petitioners, 
this  study  indicates  that  the  standards 
set  for  exposure  of  adults  to  low-level 
radiation  are  too  high  for  the  developing 
fetus. 
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The  Suggested  Amendmentf 

The  petitioner  requests  that  the  NRC 
amend  10  CFR  Part  72  to  read  as 
follows: 

1.  In  8  72.22(e)(2).  add  "Specify  the 
planned  Ufe  of  the  ISFSI." 

2.  In  §  72.22(e)(3),  change  "after  the 
removal  of  spent  fuel  and/or  high-level 
radioactive  waste"  to  "if  the  spent  fuel 
and/or  the  high-level  radioactive  waste 
is  removed." 

3.  In  §  72.42.  add  a  new  paragraph  (d) 
to  read  "No  license  will  be  issued  before 
90  days  after  the  final  safety  evaluation 
report  (SER)  is  published." 

4.  In  S  72.44(c)(3).  add  paragraph  (v) 
to  read  "dry  storage  casks  must  be 
monitored  continuously  for 
radioactivity  at  the  exit  cooling  vents." 

5.  In  §  72.46(d),  add  "The  time 
prescribed  for  a  notice  of  opportimity 
for  a  hearing  or  petition  for  leave  to 
intervene  will  extend  from  the  notice  of 
proposed  action  through  90  days  after 
the  final  SER  is  published." 

6.  In  §  72.72(a).  add  after  the  first 
sentence  "The  records  must  include  the 
history  and  condition  of  all  spent  fuel 
assemblies  including  a  description  of 
any  defective  fuel,  such  as  fuel  that  is 
cracked,  swollen,  blistered,  pinholed.  or 
classing." 

7.  In  §  72.104(a)  in  place  of  "real"  put 
"maximally  exposed";  after 
"individual"  add  "or  fetus";  change  "25 
mrem"  to  "5  mrem";  change  "75  mrem" 
to  "15  mrem";  and  change  "25  mrem" 
to  "5  mrem".  The  sentence  will  then 
read,  ".  .  .  dose  equivalent  to  any 
maximally  exposed  individual  or  fetus 
who  is  located  beyond  the  controlled 
area  must  not  exraed  5  mrem  to  the 
whole  body.  15  mrem  to  the  thyroid  and 
5  mrem  to  any  other  organ.  .  .  ." 

Dated  at  Rockville.  Maryland,  this  1st  day 
of  September.  1993. 

For  the  Nuclear  Regulatory  Commission. 
Samuel  |.  Oiilk. 
Secretary  of  the  Commission. 
(FR  Doc.  93-21822  Filed  9-7-93;  8:45  am] 
WUJNa  CODE  79M-01-r 


DEPARTMENT  OF  TRANSPORTATION 

Federal  Aviation  Admlnlatration 

14  CFR  Part  39 

[Docket  No.  93-NM-106-AD] 

AJrworthlness  Directive*;  Boeing 
Model  747-100,  -200,  -300,  and  -400 
Series  Airplanes  Equipped  With 
BFGoodrlch  Evacuation  Ramp/Slidea 

AQEfCY:  Federal  Aviation 
Administration,  DOT. 


action:  Notice  of  proposed  rulemaking 
(NPRM). 

SUMMARY:  This  document  proposes  the 
adoption  of  a  new  airworthiness 
directive  (AD)  that  is  applicable  to 
certain  Boeing  Model  747-100,  -200, 
-300,  and  -400  series  airplanes.  This 
proposal  would  require  various 
modifications  of  certain  evacuation 
ramp/slides.  This  proposal  is  prompted 
by  reports  of  several  evacuation  ramp/ 
slide  malfunctions.  The  actions 
specified  by  the  proposed  AD  are 
intended  to  prevent  delayed  inflation  of 
evacuation  ramp/slides,  which  could 
delay  or  impede  the  evacuation  of 
passengers  during  an  emergency. 
DATES:  Comments  must  be  received  by 
November  2, 1993. 
AOOAES8E8:  Submit  comments  in 
triplicate  to  the  Federal  Aviation 
Administration  (FAA).  Transport 
Airplane  Directorate.  ANM-103, 
Attention:  Rules  Docket  No.  93-NM- 
106-AD,  1601  Lind  Avenue  SW.. 
Renton.  Washington  98055-4056. 
Comments  may  be  inspected  at  this 
location  between  9  a.m.  and  3  p.m., 
Monday  through  Friday,  except  Federal 
holidays. 

The  service  information  referenced  in 
the  proposed  rule  may  be  obtained  from 
the  BFGoodrich  Company,  Aircraft 
Evacuation  Systems,  Sustaining 
Engineering.  D/7916.  Phoenix,  AZ 
85040.  This  information  may  be 
examined  at  the  FAA,  Transport 
Airplane  Directorate,  1601  lind  Avenue 
SW.,  Renton,  Washington. 
FOR  FURTHER  INFORMATION  CONTACT: 
Andrew  Gfrerer,  Aerospace  Engineer, 
Systems  and  Equipment  Branch,  ANM- 
131L,  FAA,  Transport  Airplane 
Directorate,  Los  Angeles  Aircraft 
CertificaUon  Office,  3229  East  Spring 
Street,  Long  Beach,  California  90806- 
2425;  telephone  (310)  968-5338;  fax 
(310) 988-5210. 

SUFPIEMENTARY  INFORMATION: 

Comments  Invited 

Interested  persons  are  invited  to 
participate  in  the  making  of  the 
proposed  rule  by  submitting  such 
written  data,  views,  or  arguments  as 
they  may  desire.  Communications  shall 
identify  the  Rules  Docket  number  and 
be  submitted  in  triplicate  to  the  address 
specified  above.  All  communications 
received  on  or  before  the  closing  date 
for  comments,  specified  above,  will  be 
considered  before  taking  action  on  the 
proposed  rule.  The  proposals  contained 
in  this  notice  may  be  changed  in  light 
of  the  comments  received. 

Comments  are  specifically  invited  on 
the  overall  regulatory,  economic. 


environmental,  and  energy  aspects  of 
the  proposed  rule.  All  comments 
submitted  will  be  available,  both  before 
and  after  the  closing  date  for  comments, 
in  the  Rules  Docket  for  examination  by 
interested  persons.  A  report 
summarizing  each  FAA-public  contact 
concerned  wi\h  the  substance  of  this 
proposal  will  be  filed  in  the  Rules 
Docket. 

Commenters  wishing  the  FAA  to 
acknowledge  receipt  of  their  comments 
submitted  in  response  to  this  notice 
must  submit  a  self-addressed,  stamped 
postcard  on  which  the  following 
statement  is  made:  "Comments  to 
Docket  Number  93-NM-106-AD."  The 
postcard  will  be  date  stamped  and 
returned  to  the  commenter. 

AvailabUity  of  NPRMs 

Any  person  may  obtain  a  copy  of  this 
NPRM  by  submitting  a  request  to  the 
FAA,  Transport  Airplane  Directorate, 
ANM-103.  Attention:  Rules  Docket  No. 
93-NM-106-AD,  1601  Lind  Avenue 
SW.,  Renton,  Washington  98055-4056. 

Discusuon 

The  FAA  has  received  reports  that  the 
door  3  evacuation  ramp/slide  installed 
on  certain  Boeing  Model  747-100,  -200, 
-300,  and  -400  series  airplanes  failed  to 
inflate  automatically  when  the  door  was 
opened.  In  other  instances,  the  door  3 
ramp/slide  deployed  into  (or  on  top  of) 
the  door  4  slide/raft.  Other  reports 
indicate  that  the  ramp/slide  deployment 
indicator  tube  caught  under  the  door  4 
slide/raft,  preventing  the  indicator  tube 
from  being  visible  fi^om  the  door  3  exit. 
These  conditions,  if  not  corrected,  coiild 
result  in  delayed  inflation  of  evacuation 
ramp/slides,  which  could  delay  or 
impede  the  evacuation  of  passengers 
during  an  emergency. 

The  FAA  has  reviewed  and  approved 
BFGoodrich  Service  Bulletin  7A1418- 
25-253.  dated  April  28. 1993,  that 
describes  procedures  for  various 
modifications  of  certain  evacuation 
ramp/slides.  Those  modifications  are 
described  as  follows: 

1.  Modifying  certain  reservoir 
assemblies  to  another  configuration  by 
replacing  the  currently-installed 
actuator.  Accomplishment  of  this 
modification  will  prevent  the  door  3 
evaciiation  ramp/slide  from  failing  to 
inflate  automatically  when  the  door  is 
opened. 

2.  Modifying  the  inflatable  assembly 
by  installing  a  picture  frame  pre-form 
between  the  toe  support  bag  and  the 
inflatable  bottom  ply;  adding  a  velcro 
hook  patch  and  a  velcro  pile  patch  to 
the  toe  support  bag;  adding  a 
deployment  indicator  tube  support 
strap;  modifying  the  bottle  bag;  and 
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removing  the  restraiot  p«d  from  the 
bottom  of  the  inflatable  assembly. 
Accomplishment  of  this  modification 
will  prevent  the  door  3  ramp/slide  from 
failing  to  inflate  automatically  when  the 
door  is  opened;  will  prevent  the  door  3 
ramp/slide  from  deploying  into  (or  on 
top  of)  the  door  4  slide/raft;  and  will 
correct  the  indicator  tube  visibility 
problem  discussed  previously. 

3.  Adding  a  force-increasing  lever  to 
the  firing  lanyard.  Accomplishment  of 
this  modi&cation  will  also  prevent  the 
door  3  ramp/slide  from  failing  to  inflate 
automatically  when  the  door  is  opened. 

Since  an  unsafe  condition  has  oeen 
identified  that  is  likely  to  exist  or 
develop  on  other  products  of  this  same 
type  design,  the  proposed  AD  would 
require  various  modifications  of  certain 
evacuation  ram(>/slides.  The  actions 
would  be  required  to  be  accomplished 
in  accordance  with  the  service  bulletin 
described  previously. 

There  are  approximately  1,100 
BPGoodrich  ramp/sUdes  of  the  affiacted 
design  installed  on  Boeing  Model  747- 
100,  -200.  -300,  and  -400  series 
airplanes  in  the  worldwide  fleet.  The 
Fa!a  estimates  that  300  of  these  subject 
ramp/slides  are  installed  on  Boeing 
Model  747-100,  -200,  -300,  and  -400 
series  airplanes  of  U.S.  registry,  and 
would  be  affected  by  this  proposed  AD. 
It  would  take  approximately  22  work 
hours  per  ramp/slide  to  accomplish  the 
proposed  actions,  and  the  average  labor 
rate  is  $55  per  work  hour.  Required 
parts  would  be  provided  by  the  ramp/ 
slide  manufecturer  at  no  cost  to 
operators.  Based  on  these  figures,  the 
total  cost  impact  of  the  proposed  AD  on 
U.S.  operators  is  estimated  to  be 
$363,000,  or  $1,210  per  ramp/slide.  This 
total  cost  figure  assumes  that  no 
operator  has  yet  accomplished  the 
proposed  requirements  of  t^iis  AD 
action. 

The  regulations  proposed  herein 
would  not  have  substantial  direct  effects 
on  the  States,  on  the  relationship 
between  the  national  government  and 
the  States,  or  on  the  distribution  of 
power  and  responsibilities  among  the 
various  levels  of  government.  Therefore, 
in  accordance  with  Executive  Order 
12612,  it  is  determined  that  this 
proposal  would  not  have  sufficient 
federalism  implications  to  warrant  the 
preparation  of  a  Fedendism  Assessment. 

For  the  reasons  discussed  above,  I 
certify  that  this  proposed  regulation  (1) 
is  not  a  "major  rule"  under  Executive 
Order  12291;  (2)  is  not  a  "significant 
rule"  under  the  DOT  Regulatory  Policies 
and  Procedures  (44  FR  11034,  February 
26,  1979);  and  (3)  if  promulgated,  will 
not  have  a  significant  economic  impact, 
positive  or  negative,  on  a  substantial 


number  of  siriaU  entities  under  the 
criteria  of  tbf  Regulatory  Flexibility  Act. 
A  copy  of  the  draft  regulatory  evaluation 
prepared  for  his  action  is  contained  in 
the  Rules  Doc:ket.  A  coFy  of  it  may  be 
obtained  by  contacting  jm  Rule*  Docket 
at  the  locatio  i  providec  undw  the 
caption  "AEH^RESSES." 

List  of  Sul^aftt  in  14  CFR  Pert  38 

Air  transpcrtation.  Aircraft,  Aviation 

safety,  Safe^. 

The  Propoaed  Amendment 

Accordingly,  pureuant  to  the 
authority  del  igated  to  me  by  the 
Administrate  r,  the  Fedaral  Aviation 
Administreti  in  proposes  to  amend  14 
CFR  part  39  ( if  the  Federal  Aviatioo 
Regulations  t  s  follows: 

PART  3»-A  RWOfm->tNESS 
DIRECTIVES 

1.  The  8ut>  orily  dtatirai  for  part  39 
continues  to  ?ead  as  follows: 

Authority:  4  )  USJC  App.  1354(a).  1421 
and  1423;  49  l.S.C  106(g);  and  14  CFR 
11.89. 

I39.1S    |AiTWfide4 

2.  Section  (9.13  is  amended  by 
adding  the  fcllowing  new  airworthiness 
directive: 

Boeing:  Docke  93-I<fM-'r06-AD. 

AppHcabilitr  Model  747-100.  -200,  -300. 
and  -400  serie  i  airpiane:^  equipped  with 
BPCoodhcfa  e>  wntation  ramp/shdes.  as  listed 
in  BFX}oodricfc  Senrica  E  uUetin  7A1418-25- 
253,  dated  April  2d,  199^);  certificated  m  any 
category. 

Compliance  Required  as  indicated,  unless 
accomplished  pnviousiy. 

To  praveat  celaved  inflation  of  evacuation 
ramp/slides,  which  could  delay  or  iin{>ede 
the  evacuation  of  passecgers  during  an 
emergency,  acxjmplish  the  following: 

(a)  Within  2-1  mostht  =ifter  the  effective 
date  of  this  A£ ,  noodlfy  he  reservoir 
assembly,  moc  ify  the  in^tabie  assembly  and 
the  bottle  bag,  ind  add  t  lever  to  the  firing 
lanyard,  as  applicable.  La  accordance  with 
paragraphs  ZX  .(2),  2^  and  2JF.  of  the 
Accomplishmf  nt  Instructions  of  BPGoodrich 
Service  Bulletin  7A1418-Z5-253,  dated  April 
28, 1993. 

(b)  An  alterr  stive  method  of  cxMnpiianoe  or 
adjustment  of  be  compliance  time  that 
provides  an  ac  :eptable  -evel  of  safety  may  be 
used  if  approv  id  by  the  Manager,  Los 
Angeles  Aircrtft  Caitification  Office  (ACO). 
FAA,  TranspoJl  Airplatie  Duectorate. 
Operators  shal  sutmiit  'heir  requests  through 
an  appropriate  FAA  Priqcnpal  Maintenance 
Inspector,  who  may  add  comments  and  then 
send  it  to  the  Manager.  Los  Angeles  AOO. 

Note:  Information  concerning  the  existeace 
of  approved  al  eraative  methodbi  of 
compliance  with  this  AO,  if  any,  may  be 
obtained  from  -be  Los  Angeles  ACX). 

(c)  Special  flight  permits  may  be  issued  in 
accordance  wi  h  PAR  21.197  and  21.199  to 
operate  the  airplane  to  a  location  where  the 


requirements  of  diis  AD  can  bm 
accomplished. 

Issued  in  Rentoo,  Washingtoa,  am 
September  1,1003. 
Itovid  G.  HBiiel. 

Acting  Manager,  Transport  Airpkme 
Directorate.  Aircraft  Ctrtifkotoit  StrHca. 
(FR  Doc.  93-21784  Filed  9-7-33;  8:45  ami 
■HXMO  COM  4»ta-t»-f 


14CFRPwt3t 

[OocM  Na  tS-M»-111-A0I 


Airwonnineee  uwvcin^e,  Doeing 
Model  7S7  S#rtM  AlfptanM  Equipped 
With  Ron*  RoyM  RB211-S35E«E4B 
Engines 

AGENCY:  Federal  Aviation 
Administietlon.  DOT. 
ACnOM:  Notice  of  proposed  rulemaldsg 
(NPRM). 

SUMMARY:  This  document  proposes  the 
adoption  of  a  imw  airworthineas 
directive  (AD)  that  is  applicable  to 
certain  Boeing  Model  757  series 
airplanes.  This  proposal  would  require 
tests  of  the  thrust  reveraer  system,  and 
repair,  if  necessary;  installation  of  a 
modification  that  would  terminate  those 
tests;  and  repetitive  operational  dkacks 
of  that  installation,  and  repair,  if 
necessary.  This  proposal  is  prompted  by 
results  of  a  safety  review,  whicb 
revealed  that  in-flight  deploymoa  of  • 
thrust  reverao'  could  result  in  a 
significant  reduction  in  the 
controlU^ility  of  the  airplan&  The 
actions  spwdfied  by  the  proposed  AD 
are  Intended  to  prevmt  deployment  of 
a  thrust  reverter  in  flight  and 
subsequent  reditced  controllability  of 
the  airplane. 

DATES:  Comments  must  be  received  by 
November  2. 1993. 
ADDRESSES:  Submit  comments  in 
triplicate  to  the  Federal  Aviation 
Administration  (FAA),  Transport 
Airplane  Directorate,  ANM-103, 
Attention:  Rules  Docket  No.  93-^^M- 
111-AD,  1601  Lind  Avenue  SW., 
Renton.  Washington  98055-4056. 
Comments  may  be  inspected  at  this 
location  between  9  a.m.  and  3  p.m., 
Monday  through  Friday,  except  Federal 
holidays. 

The  service  information  referenced  in 
the  proposed  rule  may  be  obtained  from 
Boeing  Commercial  Airplane  Group. 
P.O.  Box  3707,  Seattle,  Washington 
98124-2207.  This  information  may  be 
examined  at  the  FAA.  Transport 
Airplane  Directorate,  1601  Lind  Avenue 
SW.,  Renton,  Washington. 
FOR  FURTHER  MfORMATKM  CONTACT: 
Jeffrey  Duven,  Aerospaoe  Engineear, 
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Propulsion  Branch.  ANM-140S.  FAA. 
Transport  Airplane  Directorate.  Seattle 
Aircraft  Certification  Office,  1601  Lind 
Avenue  SW.,  Renton,  Washington 
98055-4056;  telephone (206) 227-2688; 
fax  (206)  227-1181. 

SUfPlfMENTARY  INFORMATION: 

Comments  Invited 

Interested  persons  are  invited  to 
participate  in  the  making  of  the 
proposied  rule  by  submitting  such 
written  data,  views,  or  arguments  as 
they  may  desire.  Communications  shall 
identify  the  Rules  Docket  number  and 
be  submitted  in  triplicate  to  the  address 
specified  above.  All  communications 
received  on  or  before  the  closing  date 
for  comments,  specified  above,  will  be 
considered  before  taking  action  on  the 
proposed  rule.  The  proposals  contained 
in  tnis  notice  may  be  changed  in  light 
of  the  comments  received. 

Comments  are  specifically  invited  on 
the  overall  regulatory,  economic, 
environmental,  and  energy  aspects  of 
the  proposed  rule.  All  comments 
submitted  will  be  available,  both  before 
and  after  the  closing  date  for  comments, 
in  the  Rules  Docket  for  examination  by 
interested  persons.  A  report 
summarizing  each  FAA-public  contact 
concerned  with  the  substance  of  this 
proposal  will  be  filed  in  the  Rules 
Docket. 

Commenters  wishing  the  FAA  to 
acknowledge  receipt  of  their  comments 
submitted  in  response  to  this  notice 
must  submit  a  self-addressed,  stamped 
postcard  on  which  the  following 
statement  is  made:  "Comments  to 
Docket  Number  93-NM-lll-AD."  The 
postcard  will  be  date  stamped  and 
returned  to  the  commenter. 

Availability  of  NPRMs 

Any  person  may  obtain  a  copy  of  this 
NPRM  by  submitting  a  request  to  the 
FAA.  Transport  Airplane  Directorate. 
ANM-103.  Attention:  Rules  Docket  No. 
93-NM-lll-AD,  1601  Lind  Avenue 
SW.,  Renton,  Washington  98055-4056. 

Diacuuion 

The  FAA  has  conducted  a  safety 
review  of  the  thrust  reverser  system 
installed  on  Boeing  Model  757  series 
airplanes  equipped  with  Rolls  Royce 
RB211-535E4/E4B  engines.  The  results 
of  that  review  revealed  that  in-flight 
deployment  of  a  thrust  reverser  could 
result  in  a  significant  reduction  in  the 
controllability  of  the  airplane. 

Consequently,  Boeing  has  developed  a 
modification  for  these  airplanes,  which, 
when  accomplished,  will  ensure  that 
the  level  of  safety  inherent  in  the 
original  type  design  of  the  thrust 
reverser  system  is  further  enhanced.  The 


FAA  has  determined  that  the 
installation  of  these  additional  features 
will  further  reduce  the  UkeUhood  of  an 
in-flight  thrust  reverser  deployment. 

The  FAA  has  reviewed  and  approved 
Boeing  Service  Bulletin  757-78-0032, 
Revision  1,  dated  April  8, 1993,  that 
describes  procedures  for  installation  of 
an  additional  thrust  reverser  system 
locking  feature  (denoted  as  a  "sync- 
lock"),  which  will  reduce  the  possibility 
of  an  uncommanded  in-fiight 
deployment  of  the  thrust  reversers.  The 
sync-lock  is  controlled  independently  of 
the  existing  electro-mechanical  safety 
features  of  the  thrust  reverser  system. 
This  additional  locking  feature  has  been 
certified  by  the  FAA  and  is  installed  on 
new-production  Model  757  series 
airplanes  equipped  with  Rolls  Royce 
RB211-535E4/E4B  engines.  The  FAA 
has  determined  that  installation  of  the 
sync-lock  is  necessary  in  order  to 
positively  address  the  identified  unsafe 
condition  with  regard  to  these  airplanes. 

The  FAA  has  determined  that,  prior  to 
installation  of  the  sync-lock,  interim 
tests  of  the  thrust  reverser  system  must 
be  accomplished  to  ensure  that  the 
safety  features  of  the  existing  thrust 
reverser  system  are  functioning  properly 
and  are  being  checked  at  regular 
intervals.  Two  interim  tests  must  be 
accomplished:  a  "restow  test"  is 
necessary  to  verify  proper  operation  of 
the  auto  restow  system,  including 
checks  of  the  system  sensors,  indicators, 
and  system  components;  and  an 
"integrity  test"  is  necessary  to  ensure 
the  mechanical  integrity  of  the  existing 
thrust  reverser  actuator  locks  and  the 
connecting  crossover  shaft. 

Since  an  unsafe  condition  has  been 
identified  that  is  likely  to  exist  or 
develop  on  other  products  of  this  same 
type  design,  the  proposed  AD  would 
require  restow  and  integrity  tests  to 
verify  proper  operation  of  the  thrust 
reverser  system  on  certain  airplanes, 
and  repair,  if  necessary.  Those  tests 
would  be  required  to  be  accomplished 
in  accordance  with  certain  procedures 
described  in  the  Boeing  757 
Maintenance  Manual. 

This  AD  would  also  require  the 
installation  of  an  additional  thrust 
reverser  system  locking  feature  (sync- 
lock).  Installation  of  the  sync-lock 
would  terminate  t^rrequirement  for  the 
restow  and  integriW  tests  discussed 
previously.  The  synWlock  installation 
would  be  required  to  be  accomplished 
in  accordance  with  the  service  bulletin 
described  previously. 

In  addition,  this  AD  would  require 
that  the  integrity  of  the  sync-lock 
installation  be  verified  by  periodic 
operational  tests  of  the  installation,  and 
repair  of  any  discrepancies.  These  tests 


are  necessary  in  order  to  ensure  that  the 
sync-lock  has  not  failed  in  the  unlocked 
state.  These  test  procedures  and  any 
necessary  repairs  would  be  required  to 
be  accomplished  in  accordance  with 
certain  procedures  described  in  the 
Boeing  757  Maintenance  Manual. 

There  are  approximately  250  Model 
757  series  airplanes  of  the  affected 
design  in  the  worldwide  fleet.  The  FAA 
estimates  that  95  airplanes  of  U.S. 
registry  would  be  required  to 
accomplish  the  restow  and  integrity 
tests  required  by  this  proposed  AD,  that 
it  would  take  approximately  1  work 
hour  per  airplane  to  accomplish  those 
tests,  and  that  the  average  labor  rate  is 
$55  f>er  work  hour.  Based  on  these 
figures,  the  total  cost  impact  of  the 
proposed  AD  on  U.S.  operators  to 
accomplish  those  tests  is  estimated  to  be 
$5,225,  or  $55  per  airplane. 

The  FAA  estimates  that  95  airplanes 
of  U.S.  registry  would  be  required  to 
accomplish  the  modification  required 
by  this  proposed  AD,  that  it  would  take 
approximately  506  work  hours  per 
airplane  to  accomplish  that  proposed 
modification,  and  that  the  average  labor 
rate  is  $55  per  work  hour.  Required 
parts  would  be  supplied  by  the 
manufacturer  at  no  cost  to  operators. 
Based  on  these  figures,  the  total  cost 
impact  of  the  proposed  AD  on  U.S. 
operators  to  accomplish  the  proposed 
modification  is  estimated  to  be 
$2,643,850,  or  $27,830  per  airplane. 

The  FAA  also  estimates  that  113 
airplanes  of  U.S.  registry  would  be 
required  to  accomplish  the  periodic 
operational  tests  of  the  sync-lock 
installation  required  by  this  proposed 
AD,  that  it  would  take  approximately  1 
work  hour  per  airplane  to  accomplish 
each  test,  and  that  the  average  labor  rate 
is  $55  per  work  hour.  Based  on  these 
figures,  the  total  cost  impact  of  the 
proposed  AD  on  U.S.  operators  to 
accomplish  each  functional  test  is 
estimated  to  be  $6,215,  or  $55  per 
airplane. 

Based  on  these  figures,  the  total  cost 
impact  of  the  proposed  AD  on  U.S. 
operators  is  estimated  to  be  $2,655,290. 
This  total  cost  figure  assumes  that  no 
operator  has  yet  accomplished  the 
proposed  requirements  of  this  AD 
action. 

The  FAA  recognizes  that  the  proposed 
modification  would  require  a  large 
number  of  work  hours  to  accomplish. 
However,  the  5-year  compliance  time 
specified  in  paragraph  (b)  of  this 

ftroposed  AD  should  allow  ample  time 
or  the  sync-lock  installation  to  be 
accomplished  coincidentally  with 
scheduled  major  airplane  inspection 
and  maintenance  activities,  thereby 
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minimizing  the  costs  associated  with 
special  airplane  scheduling. 

The  regulations  proposed  herein 
would  not  have  substantial  direct  effects 
on  the  States,  on  the  relationship 
between  the  national  government  and 
the  States,  or  on  the  distribution  of 
power  and  responsibilities  among  the 
various  levels  of  government.  Therefore, 
in  accordance  with  Executive  Order 
12612,  it  is  determined  that  this 
proposal  would  not  have  sufficient 
federalism  implications  to  warrant  the 
preparation  of  a  Federalism  Assessment. 

For  the  reasons  discussed  above,  I 
certify  that  this  proposed  regulation  (1) 
is  not  a  "major  rule"  imder  Executive 
Order  12291;  (2)  is  not  a  "significant 
rule"  under  the  DOT  Regulatory  Policies 
and  Procedures  (44  FR  11034,  February 
26, 1979);  and  (3)  if  promulgated,  will 
not  have  a  significant  economic  impact, 
positive  or  negative,  on  a  substantial 
number  of  small  entities  under  the 
criteria  of  the  Regulatory  Flexibility  Act. 
A  copy  of  the  draft  regulatory  evaluation 
prepared  for  this  action  is  contained  in 
the  Rules  Docket.  A  copy  of  it  may  be 
obtained  by  contacting  the  Rules  Docket 
at  the  location  provided  under  the 
caption  ADDRESSES. 

List  of  Subjects  in  14  CFR  Part  39 

Air  transportation,  Aircraft,  Aviation 
safety.  Safety. 

The  Proposed  Amendment 

Accordingly,  pursuant  to  the 
authority  delegated  to  me  by  the 
Administrator,  the  Federal  Aviation 
Administration  proposes  to  amend  14 
CFR  part  39  of  the  Federal  Aviation 
Regulations  as  follows: 

PART  39— AIRWORTHINESS 
DIRECTIVES 

1.  The  authority  citation  for  part  39 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  App.  1354(a).  1421 
and  1423;  49  U.S.C.  106(g);  and  14  CFR 
11.89. 

139.13    [Amended] 

2.  Section  39.13  is  amended  by 
adding  the  following  new  airworthiness 
directive: 

Boeing:  Docket  93-NM-lll-AD. 

Applicability:  All  Model  757  series 
airplanes  equipped  with  Rolls  Royce  RB211- 
53SE4/E4B  engines;  certificated  in  any 
category. 

Compliance:  Required  as  Indicated,  unless 
accomplished  previously. 

To  prevent  deployment  of  a  thrust  reverser 
In  flight  and  subsequent  reduced 
controllability  of  the  airplane,  accomplish 
the  following: 

(a)  For  airplanes  on  which  the  sync-lock 
feature  was  not  installed  during  production 


or  as  a  modifies  tion  in  accordance  with 
Boeing  Service  Bulletin  757-7»-0032:  Within 
4,000  hours  time-in-senice  after  the  effective 
date  of  this  AD;  and  thereafter  at  intervals  not 
to  exceed  4,000  hours  time- in-service  until 
the  modification  required  by  paragraph  (b)  of 
this  AD  is  accomplished:  accomplish 
paragraphs  (a)(' )  and  (a)(2)  of  this  AD  to 
verify  proper  operation  of  the  thrust  reverser 
system.  Prior  to  further  flight,  repair  any 
discrepancy  fbtnd,  in  accordance  with  the 
procedures  described  in  the  Boeing  757 
Maintenance  Manual. 

(1)  Perform  a  thrust  rrverser-auto  restow 
test  in  accordarce  with  Section  79-31-00, 
pages  513-517,  dated  D»*cember  20, 1992,  of 
the  Boeing  757  Maintenance  Manual. 

(2)  Perform  an  actuator  lock  and  crossover 
shaft  integrity  t-jst  in  ac':ardance  with 
Section  78-3 1-X).  page  517.  dated  December 

20. 1992,  and  piges  518-519,  dated  March 

20. 1993,  of  the  Boeing  ^57  Maintenance 
Manual. 

(b)  For  airplanes  on  w  hich  the  sync-lock 
featiire  was  not  lnstalle<'  during  production 
or  as  a  modification  in  ( ccordance  with 
Boeing  Service  Bulletin  757-78-0032:  Withhi 
5  years  after  the  effectivg  date  of  this  AD, 
install  an  additional  thr  ist  reverser  system 
locldng  feature  sync-lo  Jc  installation),  in 
accordance  with  Boeing  Service  Bulletin 
757-78-0032,  Fevision  1,  dated  April  8, 
1993.  Installatirn  of  thi  -  additional  locking 
feature  constitutes  terminating  action  for  the 
tests  required  by  paragnph  (a)  of  this  AD. 

(c)  Within  l,CO0  houi-»  time-in-service  after 
accomplishing  he  modification  required  by 
paragraph  (b)  o  this  AL,  or  within  1.000 
hours  time-in-service  a:^er  the  effective  date 
of  this  AD.  whi'±ever  c<;cur8  later;  and 
thereafter  at  intervals  n3t  to  exceed  1,000 
hours  time-in-s-irvice:  /iccomplish 
paragraphs  {c)(: )  and  (c  )(2)  of  this  AD  to 
verify  that  the  sync-loc  \s  have  not  failed  In 
the  "unlocked"  state.  Prior  to  further  flight, 
repair  any  discrepancy  found,  in  accordance 
with  procedure)  described  in  the  Boeing  757 
Maintenance  Manual 

(1)  Perform  a  thrust  reverser-auto  restow 
test  in  accordarce  wit!  Section  78-31-00, 
pages  534-538.  dated  December  20. 1992.  of 
the  Boeing  757  Mainteaance  Manual. 

(2)  Perform  a:i  actua:or  lock,  crossover 
shaft,  and  sync-lock  integrity  test  in 
accordance  wit'i  Section  78-31-00,  page  538, 
dated  Decembe:  20. 1&92,  and  pages  53^ 
540.  dated  Man  h  20, 1 993,  of  the  Boeing  757 
Maintenance  Minual. 

(d)  An  altemi  tive  method  of  compliance  or 
adjustment  of  tl  e  compliance  time  that 
provides  an  ace  jptablc  level  of  safety  may  be 
used  if  approve  i  by  the  Manager,  S»attle 
Ahtiaft  Certificition  Office  (AGO),  FAA. 
Transport  Airplwe  Directorate.  Operators 
shall  submit  their  requests  through  an 
appropriate  FA^i  Principal  Maintenance 
Inspector,  who  may  add  comments  and  then 
send  it  to  the  M  mager,  Seattle  ACO. 

Notr.  Infbrma  :ion  concerning  the  existence 
of  approved  altc  mativs  methods  of 
compliance  witJ  i  this  <\D.  if  any.  may  be 
obtained  bom  tie  Seattle  ACQ. 

(e)  Special  fllf  ht  permits  may  be  issued  In 
accordance  witl  FAR  21.197  and  21.199  to 
operate  the  airp  ane  tc  a  location  where  the 
requirements  of  this  AD  can  be 
accomplished. 


Issued  in  Renton.  Washington,  on 
September  1.1993. 
David  G.  Hmid, 

Acting  Manager,  Transport  Airplane 
Directorate,  Aircraft  Certification  Service. 
tFR  Doc  93-21786  Filed  9-7-93;  8:45  am) 
BlUMa  OOOC  4»IO-1>-r 


14  CFR  Part  39 

[Docket  No.  92-CE-63-AD] 

AirwfOrthln«M  DirtctlvM:  Piper  Aircraft 
Corporation  PA-25  Sories  Airplanes 

AGENCY:  Federal  Aviation 
Administration,  DOT. 
ACTION:  Notice  of  proposed  rulemaking 
(NPRM). 

summary:  This  document  proposes  to 
adopt  a  new  airworthiness  directive 
(AD)  that  would  apply  to  certain  Piper 
Aircraft  Ck)rporation  (Piper)  PA-25 
series  airplanes.  The  proposed  action 
would  require  repetitively  inspecting 
the  wing  forward  spar  fuselage 
attachment  assembly  for  cracks  or 
corrosion,  and  replacing  or  repairing 
any  cracked  or  corroded  part.  This 
action  is  a  result  of  an  accident 
investigation  where  corrosion  and 
cracks  in  the  wing  forward  spar  fuselage 
attach  fittings  were  found  on  a  Piper 
Model  PA-25-23S  airplane.  The  actions 
specified  by  the  proposed  AD  are 
intended  to  prevent  possible  in-flight 
separation  of  the  wing  from  the  airplane 
caused  by  a  cracked  or  corroded  wing 
forward  spar  fuselage  attachment 
assembly. 

DATES:  Comments  must  be  received  on 
or  before  November  12, 1993. 
ADDRESSES:  Submit  comments  in 
triplicate  to  the  Federal  Aviation 
Administration  (FAA),  Central  Region, 
Office  of  the  Assistant  Chief  Counsel, 
Attention:  Rules  Docket  No.  92-CE-63- 
AD.  room  1558.  601  E.  12th  Street, 
Kansas  Qty,  Missouri  64106.  Comments 
may  be  inspected  at  this  location 
between  8  a.m.  and  4  p.m.,  Monday 
through  Friday,  holidays  excepted. 

Information  that  relates  to  the 
proposed  AD  mav  be  inspected  at  the 
Rules  Docket  at  the  address  above. 
RM  FURTHER  MFORMATXM  CONTACT:  Mr. 
Charles  Perry,  Aerospace  Engineer, 
FAA,  Atlanta  Aircraft  Certification 
Office,  1669  Phoenix  Parkway,  suite 
210C,  Atlanta,  Georgia  30349: 
Telephone  (404)  991-2910;  Facsimile 
(404)991-3606. 

SUPPLEMENTARY  INFORMATION: 

CominentB  Invited 

Interested  persons  are  invited  to 
participate  in  the  making  of  the 
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proposed  rule  by  submitting  sudi 
written  data,  views,  or  arguments  as 
they  may  desire.  Communicstitms 
should  identify  the  Rules  Docket 
number  and  be  submitted  in  triplicete  to 
the  address  specified  above.  All 
communications  received  on  or  before 
the  closing  date  for  comments,  specified 
above,  will  be  considered  before  taking 
action  on  the  propMDsed  rule.  The 

Eroposals  contained  in  this  notice  may 
B  chanced  in  light  of  the  comments 
receivedL 

Comments  are  specifically  invited  on 
the  overall  regulatory,  economic, 
environmental,  and  energy  aspects  of 
the  proposed  rule.  All  comments 
submitted  will  be  available,  both  before 
and  after  the  closing  date  for  comments, 
in  the  Rules  Docket  for  examination  by 
interested  persons.  A  report  that 
summarires  each  FAA-public  contact 
concerned  with  the  substance  of  this 
proposal  will  be  filed  in  the  Rules 
Dodcet. 

Commenters  wishing  the  PAA  to 
acknowledge  receipt  of  their  comments 
submitted  in  response  to  this  notice 
must  submit  a  self-addressed,  stamped 
postcard  on  which  tbe  following 
statement  is  made:  "Comments  to 
Docket  No.  92-CE-63-AD."  The 
postcard  will  be  date  stamped  and 
returned  to  the  coomienter. 

Availability  of  NPRMs 

Any  person  may  obtain  a  copy  of  this 
NPRM  by  submitting  a  request  to  tbe 
FAA,  Central  Region,  Office  of  the 
Assistant  Chief  Counsel.  Attention: 
Rules  Docket  No.  92-CE-63-AD.  room 
1558, 601  E.  12th  Street.  Kansas  Qty. 
Missouri  64106. 

Discussion 

A  Piper  Model  PA-25-235  airplane 
was  involved  in  a  recent  accident  where 
the  left  wing  separated  from  the 
airplane.  Investigation  of  the  referenced 
accident  revealed  corrosion  and  cracks 
in  the  wing  forward  spar  fuselage 
attachment  fittings. 

The  two  clevis  ears  on  tiie  wing 
forward  spar  fuselage  attach  fitting 
assembly  of  the  Piper  PA-25  series 
airplanes  are  formed  by  welding  a  front 
spar  fitting,  part  number  fP/N)  64003-0, 
to  a  front  spw  fitting  assembly,  P/N 
64412-0.  The  forward  clevis  ear  of  the 
left  wing  forward  spar  fuselage  attach 
fitting  assembly  of  the  referenced 
airplane  fractured  at  the  base  of  the 
clevis  ear  and  contained  axtensire 
corrosion.  Some  of  the  fractures  were 
along  flat  transverse  planes,  indicating 

{)rogressive  craddng.  A  strong  oxidation 
ayer  between  the  sections  of  the  fittii>g 
assembly  indicates  that  the  corrosion 
occurred  over  a  long  period  of  time. 


The  aft  clevis  ear  of  the  left  wing 
forward  spar  fuselage  attach  fitting 
assembly  was  extensively  deformed  and 
had  broken  throu^  at  the  wing 
attachment  boh  hole.  The  fracture  of  the 
forward  clevis  ear  caused  severe  stress 
upon  the  aft  clevis  ear,  which  resulted 
in  the  left  wing  separating  from  the 
airplane. 

After  examining  the  circumstances 
and  reviewing  all  available  information 
related  to  the  accident  described  above, 
the  FAA  has  determined  that  AD  action 
should  be  taken  to  prevent  possible  in- 
flight separation  of  the  wing  from  the 
airplane  caused  by  a  cradced  or 
corroded  wing  forward  spar  fuselage 
attachment  assembly. 

Since  an  unsafe  condition  has  been 
identified  that  is  likely  to  exist  or 
develop  in  other  Piper  PA-25  series 
airplanes  of  the  same  type  design,  the 
proposed  AD  would  require  repetitively 
inspecting  the  wing  forward  spar 
fuselage  attach  fittings  for  cracks  or 
corrosion,  end  repladng  or  repairing 
any  cracked  or  corroded  part. 

The  compliance  time  for  the  proposed 
AD  is  presented  in  calendar  time 
insteaa  of  hours  time-in-servica  (TIS). 
The  FAA  has  determined  that  a  calendar 
time  for  compliance  is  the  most 
desirable  method  because  the  unsafe 
condition  described  by  the  proposed  AD 
is  caused  by  corrosion.  Corrosion  can 
occur  on  airplanes  regardless  of  whether 
the  airplane  is  in  service  or  in  storage. 
Therefore,  to  «isure  that  corrosion  is 
detected  and  oorrected  on  all  airplanes 
within  a  reasonable  period  of  time 
without  inadvertently  grounding  any 
airplanes,  a  compliance  sdiedule  based 
upon  calendar  time  instead  of  hours  TIS 
is  proposed. 

The  FAA  estimates  that  1,272 
airplanes  in  tbe  U.S.  registry  would  be 
affected  by  the  proposed  AD,  that  it 
would  take  approximately  2  workhoura 
per  airplane  to  accomplish  the  proposed 
inspection,  and  that  the  average  labor 
rate  is  approximately  $55  an  hour. 
Based  on  these  figures,  tbe  total  cost 
impact  of  the  proposed  AD  cm  U.S. 
operators  is  estimated  to  be  $139,920. 

The  regulations  proposed  herein 
would  not  have  substantial  direct  effects 
on  the  States,  on  the  relationship 
between  the  national  govenynent  and 
the  States,  or  on  the  distribution  of 
power  and  responsibilities  among  the 
various  levels  of  government  Therefore, 
in  accordance  with  Executive  Order 
12612.  it  is  determined  that  this 
proposal  would  not  have  suffident 
federalism  implications  to  warrant  the 
preparation  of  a  Federalism  Assessment 

For  the  reasons  discussed  above,  I 
certify  that  this  action  (1)  is  not  a  "ma)or 


rule"  under  Executive  Order  12291:  (2) 
is  not  a  "significant  rule"  under  DOT 
Regulatory  Policies  and  Procedures  (44 
FR  11034,  Februaiy  26, 1979):  and  (3)  if 
promulgated,  mil  not  have  a  significant 
economic  impact,  positive  or  negative, 
on  a  substantial  number  of  small  entities 
under  the  criteria  of  the  Regulatory 
Flexibility  Act  A  copy  of  the  draft 
regulatory  evaluation  prepared  for  this 
action  has  been  placed  in  the  Rules 
Docket  A  copy  of  it  may  be  obtained  by 
contacting  the  Rules  Docket  at  the 
location  provided  under  the  caption 
"ADDRESSES". 

List  of  Subject"  in  14  CFR  Part  39 

Air  transportatitm.  Aircraft,  Aviation 
safety.  Safety. 

The  Proposed  Amendment 

Accordingly,  pursuant  to  the 
authority  delegated  to  me  by  the 
Administrator,  the  Federal  Aviation 
Administration  proposes  to  amend  14 
CFR  part  39  of  the  Federal  Aviation 
Regulations  as  follows: 

PART  39— AIRWORTHINESS 
DIRECTIVES 

1.  The  authority  dtation  for  part  39 
continues  to  read  as  follows: 

Authority:  49  U.S.C  App.  1354(a).  1421 
and  1423: 49  U.S.C  106(g):  and  14  CFR 
11.89. 

f  39.1 3    [Amended] 

2.  Section  39.13  is  amended  by 
adding  the  following  new  AD: 

Piper  Aircraft  Carponrtiaa:  Docket  Na  92- 
CE-63-AD. 

Applicability:  Models  PA-25-150.  PA-25- 
235,  and  PA-2S-260  airpknet  (all  Mrial 
numbers),  certificated  in  any  category. 

Compliance:  Required  within  the  next  3 
calendar  months  after  the  effective  date  of 
this  AD,  unles*  already  accoraplished,  and 
thereafter  at  intervals  not  to  exceed  12 
calendar  months. 

To  prevent  possible  in-flight  sei>aratioo  of 
the  wing  from  the  airplane  caused  by  a 
cracked  or  corroded  wing  forward  spar 
fuselage  attacfameot  assembly,  accomplish 
the  following: 

Note  1:  The  paragraph  structure  of  this  AD 
is  as  follows: 

Levell:(a),(b),(c),etc. 

Level  2:  (1).  (2).  (3).  etc 

Level  2  structures  are  deaignatioai  of  the 
Level  1  paragraph  they  immediately  follow. 

(a)  Gain  access  to  the  left  and  right  wing 
forward  spar  foaela^  attach  fittings  by 
removing  the  screws  retaining  the  wring 
fairing.  On  latar  models,  dismantle  the  wing 
fillet  by  removing  the  screwa  on  the  aft  edge 
top  and  bottom  and  removing  the  wing 
biring  (see  HGURE  1  of  this  AD). 

aaiMQ  coot  4Sia-is-u 
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FORWARD  SPAR 
ATTACH  POINT 


FOR  LATER  MODELS 
REMOVE  FILLET  PANEL 


FOR  ALL  MODELS 
REMOVE  FAIRING 


FORWARD 
SPAR 


AIRCRAFT 
FRAME 


INSIDE  &  OUTSIDE 
FORWARD  SPAR 
ATTACH  FITTINGS 
(WELDED) 


ATTACH  FITTING  EARS 


INSIDE  &  OUTSIDE 
FORWARD  SPAR 
ATTACH  FITTINGS 
(TOP  &  BOTTOM) 


.  ATTACH  FITTING  EARS 
muma  cooe  4«to-i*-c 


NOTE:  AFTER  CLEANING  THOROUGHLY.  INSPECT 
THE  ENTIRE  AREA  FOR  CORROSION  AND  RELATED 
DAMAGE  WITH  SPECIAL  CARE  TO  INSPECT  THE  EARS 
OF  THE  ATTACH  FITTING.  ■  NO  EXFOLIATION 
ALLOWED.  FLAKING  OR  BUBBLED  PAINT  MUST  BE 
REMOVED  TO  FACILITATE  INSPECTION.  DISASSEM- 
BLY WILL  BE  AS  REQUIRED  BASED  ON  CONDITION. 
RETURN  TO  SERVICE  INCLUDES  PRIME,  PAINT  AND 
RUST  INHIBITOR. 


FIGURE  1 
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(b)  Thoroughly  clean  around  the  wing 
forward  spar  fuselage  attachment  fittings 
with  water  (only),  and  then  air  dry  this  area 
Do  not  use  solvents  as  they  may  react 
negatively  with  spray  chemical  residue. 

Note  2:  All  personal  and  environmental 
precautions  should  be  taken  when  dealing 
with  chemical  waste  and  residue. 

(c)  Remove  the  wing  attach  bolts  and 
inspiect  the  wing  forward  spar  tubular 
fuselage  attach  cluster  for  damage  (cracks, 
corrosion,  rust,  or  gouges).  Remove  bubbled 
or  flaking  paint.  Prior  to  further  flight,  repair 
or  replace  any  damaged  tubular  member  with 
equivalent  material  in  accordance  with  FAA 
Advisory  Circular  (AC)  No.  43.13-1  A. 
Acceptable  Methods,  Techniques,  Practices- 
Aircraft  Inspection  and  Repair. 


(d)  Inspect  the  wing  forward  spar  fuselage 
attach  fitting  awmnbly,  part  numbers  (P/N) 
61005-0  (front  spar  fitting  assembly)  and 
61006-0  (front  spar  fitting)  for  Model  PA-25- 
150:  and  P/N  64412-0  (front  spar  fitttng 
assembly)  and  64003-0  (front  spar  fiWng)  for 
Models  PA-25-235  and  PA-25-2eO.  for 
corrosion.  If  corrosion  is  found,  prior  to 
further  flight,  replace  the  forward  spar 
fuselage  tubular  attach  cluster  with 
serviceable  parts  in  accordance  with  FAA  AC 
No.  43.1 3-1  A,  Acceptable  Methods, 
Techniques,  Practice*— Aircraft  Inspection 
and  Repair.  This  procedure  require*  the 
following: 

(1)  Provide  for  the  alignment  of  the 
airframe  with  an  appropriate  alignment 
fixture  in  accordance  with  FAA  AC  Na 


43.13-1  A.  Acceptable  Methods.  Techniques, 
Practice*— Aircraft  Inspection  and  Repair. 

(2)  Cut  the  tubular  members  as  referenced 
and  specified  in  Figure  2  and  either  Figure* 
3a  and  3b;  Figure*  4a  and  4b-,  or  Figure*  5a 
and  5b.  as  applicable. 

(3)  Fabricate  a  cluster  using  all  applicable 
part  numbers  referenced  in  Figures  3b.  4b,  or 
5b,  a*  applicable:  and 

(4)  Splice  the  new  cluster  into  the  fuselage 
frame. 

Note  3:  The  inner  and  outer  fitting  areas 
are  very  susceptible  to  corrosion  and  extreme 
cara  should  be  given  In  inspecting  these 
areas. 
BUXMO  oooc  4*ie-is-u 
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PA-25 

Side  View  of  the  Front  Wing  Fitting 

and  Landing  Gear  Fittings 


Refer  to  Figures  3a,  Aa, 
and  5a,  as  applicable. 


Figure  2 
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PA-25-150 
S/N-ALL 


View  Looking  Aft 


Side  View 


MUMQ  CODE  4»10-1S-C 


Bottom  View  (View  A-A) 
(Both  Sides) 

Figure  3a 
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PA-25-150,  S/N-ALL.  FROffT  WiNQ  SPVR  ATTACHMEKT-FimNGS  AND  TUBES 


No. 


Deschplfon 


Froel  Spar  FWttng _. 

Chaneel „ _ _„ 

RtUngAwy^ronl  Spar 

FitttngAny-tandIng  Getf 

Bi«c»-Brael(et 

Tube  _ „ _ 


Tuke 
Tube 
Tube 
Tube 


•MIL-T-6736Type1. 


MUMO  cooe  4»io-ia-u 


PartNoAibe 
dimensions 


61006-O 

61007-0 

61005-0 

21242-2 

11994-28 

.75x035 

(4130)»«« 

.62SX.035 

(4130)»'« 

.75X.036 

(4130)w* 

1.25x058 
(4130)Ni 
.625x028 
(1025) 
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PA-25-235 
(S/N  -  25-2000  To  25-2985) 


View  Looking  Aft 


Side  View 


BttxiNO  CODE  4ai»-i»-e 


Bottom  View  (View  A-A) 
(Both  Sides) 

KiRure  4a 
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PA-25-235.  S/N-25-2000  TO  25-2985.  FRONT  WiNQ  SPAR  ATTACHMENT-f  ittings  and  Tubes 


No. 


Descriptton 


Front  Spar  Filling 

Channe  

Fitting  «88y— front  Spar 

Fttbng  >  say— Landing  Gear 


Brace— Bracket 
TutM 


Tube 
Tube 
Tube 
Tube 
Tube 


iMIL-T-6736Type1. 


BIUJNC  CODE  4»1»-1»-U 


PartNoTlube 
dimertsions 


64003-0 

64175-0 

64412-0 

64005-0  (L) 

64005-1  (R) 

11994-28 

.75X.049 

(4130)  Ni 

.625X.049 

(4130)  "1 

.875x065 

(4130)  Ni 

1.25X.095 

(4130)  N' 

.75X.049 

(4130)  Ni 

.62SX.028 

(1025) 
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PA-25-235.  PA-25-260 
S/N  -  25-2986  and  Up 


View  Looking  Aft 


Side  View 


MJJNQ  coot  4*ie-19-C 


Bottom  View  (View  A-A) 
(Both  Sides) 

Figure  3a 
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(e)  Inspect  the  wing  forward  spar  fuselage 
attach  fitting  asaembly  for  cracks  using  FAA- 
approved  dye  penetrant  methods.  If  any 
cracks  are  fbund,  prior  to  further  flight, 
replace  the  fbrwara  spar  fuselage  tubular 
attach  cluster  with  serviceable  parts  in 
accordance  with  FAA  AC  No.  43.13-1  A, 
Acceptable  Methods,  Techniques,  Practices- 
Aircraft  Inspection  and  Repair.  This 
procedure  requires  the  following: 

(1)  Provide  for  the  alignment  of  the 
airframe  with  an  appropriate  alignment 
fixture  in  accordance  Mrith  FAA  AC  No. 
43.13-lA,  Acceptable  Methods,  Techniques, 
Practices— Aircraft  Inspection  and  Repair. 

(2)  Cut  the  tubular  members  as  referenced 
in  Figure  2  and  either  Figures  3a  and  3b; 
Figures  4a  and  4b;  or  Figures  5a  and  5b,  as 
applicable. 

(3)  Fabricate  a  cluster  using  all  applicable 
part  numbers  referenced  in  Figures  3b,  4b,  or 
5b,  as  applicable;  and 

(4)  Splice  the  new  cluster  into  the  fuselage 
frame. 

(f)  Replacement  parts  required  by  this  AD 
shall  l>e  of  thoee  referenced  and  specified  in 
either  Figures  3a  and  3b,  4a  and  4b,  or  5a  and 
5b,  as  applicable. 

(g)  Prime  and  paint  all  areas  where  parts 
were  replaced  or  where  p>aint  is  bubbled  or 
gone.  Use  epoxy  paint  and  primer,  and,  after 
paint  has  cured,  rust  inhibit  the  entire  area. 

(h)  Reinstall  all  items  that  were  removed. 

(i)  Special  flight  permits  may  be  issued  in 
accordance  with  FAR  21.197  and  21.199  to 
operate  the  airplane  to  a  location  where  the 
requirements  of  this  AD  can  be 
accomplished. 

(j)  An  aJtemative  method  of  compliance  or 
adjustment  of  the  initial  or  repetitive 
compliance  times  that  provides  an  equivalent 
level  of  safety  may  be  approved  by  the 
Manager,  Atlanta  Aircran  Certification 
Office,  1669  Phoenix  Paiicway,  Suite  210C, 
Atlanta,  Georgia  30349.  The  request  shall  be 
forwarded  through  an  appropriate  FAA 
Maintenance  Inspector,  who  may  add 
comments  and  then  send  it  to  the  Manager, 
Atlanta  Aircraft  Certification  Office. 

Not*  4:  Information  concerning  the 
existence  of  approved  alternative  methods  of 


compliance  with  this  / 
obtained  from  the  Atla 
Certification  Office. 

(k)  Information  that : 
be  inspected  at  the  FA. 
Office  of  the  Assistant 
1558, 601  E  12th  Strec 
Missouri.  • 

Issued  in  Kansas  Cit 
31, 1993. 

Barry  D.  demants. 
Manager,  Small  Airph 
Certification  Service. 

[FR  Doc.  93-21789  Fill 
BNJJNO  COOC  4aia-19-U 
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DEPARTMENT  OF  THE  INTERIOR 

Office  of  Surface  Mining  Rtdamation 
and  Enforcement 

30  CFR  Part  913 

llllnoie  Permartent  Fteguiatory  Program 

agency:  OfBce  of  Sv  jface  Mining 

Reclamation  and  En  forcement  (OSM), 

Interior. 

ACTION:  Proposed  rule. 

SUMMARY:  OSM  is  aiinouncrog  receipt  of 
a  proposed  amendnent  to  the  Illinois 
permanent  regulatoiy  progrt  jn 
(hereinafter  referred  to  as  the  Illinois 
program)  under  the  Surface  Mining 
Control  and  Reclam  ition  Act  of  1977 
(SMCRA).  The  prop  ised  amendment 
was  initiated  by  nUiiois  to  revise  the 
Illinois  program  to  e  ddress  statutory 
changes  to  Uie  Surfe  ce  Coal  Iviiniog 
Land  Conservation  f  nd  Reclamation  Act 
(State  Act)  which  w  )re  signed  into  law 
on  July  7, 1993,  and  August  4, 1993,  by 
the  Governor  of  Illir  ois. 

This  dociiment  se  s  forth  the  times 
and  locations  that  tl  e  Illinois  program 
and  proposed  amen  hnent  to  that 


program  are  available  for  public 
inspection,  the  comment  period  during 
which  interested  persons  may  submit 
written  comments  on  the  proposed 
amendment  and  the  procedures  that 
will  be  followed  reg^ing  the  public 
hearing,  if  one  is  requested. 

DATES:  Written  comments  must  be 
received  on  or  before  4  p.m.  on  October 
8, 1993.  If  requested,  a  pubhc  hearing 
on  the  proposed  amendment  will  be 
held  at  1  p.m.  on  October  4, 1993. 
Requests  to  present  oral  testimony  at  the 
hearing  must  be  received  on  or  before  4 
p.m.  on  September  23, 1993. 

ADDRESSES:  Written  comments  and 
requests  to  testify  at  the  hearing  should 
be  mailed  or  hand  delivered  to:  Mr. 
James  F.  Fulton,  Director,  Springfield 
Field  Office,  at  the  address  listed  below. 
Copies  of  the  Illinois  program,  the 
proposed  amendment,  and  all  written 
comments  received  in  response  to  this 
document  will  be  available  for  public 
review  at  the  addresses  listed  below 
during  normal  business  hours,  Monday 
through  Friday,  excluding  holidays. 
Each  requester  may  receive,  free  of 
charge,  one  copy  of  the  proposed 
amendment  by  contacting  OSM's 
Springfield  Office. 

Office  of  Surface  Mining  Reclamation 
and  Enforcement,  Springfield  Field 
Office,  511  West  Capitol,  suite  202, 
Springfield,  Illinois  62704, 
Telephone:  (217)  492-4495  Illinois 
Department  of  Mines  and  Minerals. 
300  West  Jefiierson  Street,  Suite  300, 
Springfield,  Illinois  62791, 
Telephone:  (217)  782-4970. 

FOR  FURTHER  i4F0RMATK)N  CONTACT: 
James  F.  Fulton,  Director,  Springfield 
Field  Office:  (217)  492-4495. 
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SUPPOMENTAMY  MFOMIA^IOM: 
I.  Backgroiuid 

On  JuM  1. 1982,  the  Secretary  of  the 
Interior  conditionally  approved  the 
Illinois  program.  Information  pertinent 
to  the  general  background  of  the  Illinois 
program  submission,  as  well  as  the 
Secretary's  findings,  the  disposition  of 
commeDts,  and  a  detailed  explanation  of 
the  conditions  of  approval  can  be  found 
in  the  June  1, 1982,  Federal  Register  (47 
FR  23883).  Subsequent  actions 
concerning  the  conditions  of  approval 
and  program  amendments  are  identiiiad 
at  30  CFR  913.15,  913.18.  and  913.17. 

n.  DiacnMion  of  Propoaed  Amendment 

Pursuant  to  30  CFR  732.17(b)(3).  the 
Illinois  regulatory  authprity  notified  the 
Director  by  letter  dated  August  17, 1993 
(Administrative  Record  No.  IL-1500),  of 
a  proposed  amendment  to  the  Illinois 
program  to  incorporate  statutory 
changes  to  the  Surface  Coal  Mining 
Land  Conservation  and  Raclamation  Act 
(State  Act)  at  225  ILCS  720/2.11  and 
6.01.  The  slatutory  changes  were 
enacted  through  Public  Act  88-63  (HB 
2183)  and  Public  Act  88-185  (SB  632). 
and  they  were  signed  into  law  by  the 
Governor  of  Illinois  on  July  7. 1993.  and 
August  4. 1993,  respectively. 

1 .  225  RCS  720/2. 1 1  (Formerly  Cb. 
96'/j,  par.  7902.11)— Procedures  for 
Approval 

The  change  to  section  2.1 1(c),  macted 
through  HB  2183,  concerns 
requirements  for  notices  of  permit 
decision  hearings.  The  new  provision 
reads  as  follows:  The  notice  shall  be 
published  in  a  newspaper  of  general 
circulation  published  in  each  county  in 
which  any  part  of  the  area  of  the 
affected  land  is  located.  The  notice  shall 
appear  no  more  than  14  days  nor  less 
than  7  days  prior  to  the  date  of  the 
hearing.  The  notice  shall  be  no  less  than 
one  eighth  page  in  size,  and  the  smallest 
type  used  shall  be  twelve  point  and 
shall  be  enclosed  in  a  bl&OL  border  no 
less  than  *A  inch  wide.  The  notice  shall 
not  be  placed  in  that  portion  of  the 
newspaper  where  legal  nodces  and 
classified  advertisements  appear. 

The  changes  to  sections  2.11(a),  (b), 
all  but  the  last  sentence  of  (c).  and  (g). 
enacted  throu^  SB  632,  are  stylistic 
changes  only  which  do  not  affect  the 
provisions  within  the  sections.  The  new 
last  sentence  of  section  2.n(c)  concerns 
judicial  review  of  a  permit  decision.  The 
new  provision  reads  ea  follows:  No 
party  to  a  formal  adiudicatory  hearing 
under  this  subeection  may  aeak  judicial 
review  of  the  Department's  final 
decision  on  the  permit  application  until 
after  the  issuance  of  the  hearing  officer's 


written  decision  granting  or  denying  the 
permit 

2.  225  WOS  720/6.01  (Formerly  Ch. 
96Vj.  par.  7906.01}— Requirement  of  a 
Bond 

The  change  to  section  6.01,  enacted 
through  SB  632,  allows  Illinois  to 
implement  a  self-bonding  program.  New 
subsection  (b)  was  added  and  reeds  as 
follows:  (b)  the  Department  may  accept 
the  bond  of  the  appUcant,  without 
separate  surety,  whan  the  appUcant 
demonstrates  to  the  Department's 
satisfaction  the  existence  of  a  suitable 
agent  to  receive  service  of  process,  a 
history  of  financial  solvency  and 
continuous  operation,  and  a  current 
financial  soundness  sufficient  for 
authoritation  to  self-insure  or  bond  the 
required  amount. 

ni.  Public  Comments  Procedures 

In  accordance  with  the  provisions  of 
30  CFR  732.17(h).  OSM  is  seeking 
comments  on  whether  the  proposed 
amendment  satisfies  the  applicable 
program  approval  criteria  of  30  CFR 
732.15. 

If  the  amendment  is  deemed 
adequate,  it  will  become  part  of  the 
Illinois  program. 

Written  Comments 

Written  comments  should  be  specific, 
pertain  only  to  the  issues  proposed  in 
this  rulemdung,  and  include 
explanations  in  support  of  the 
coromentOT's  recommendations. 
Comments  received  after  the  time 
indicated  under  "dates"  or  at  locations 
other  than  the  OSM  Springfield  Field 
Office  will  not  necessarily  be 
considered  and  included  in  the 
Administrative  Record  for  the  final 
rulemaking. 

Public  Hearing 

Persons  wishing  to  comment  at  the 
public  hearing  should  contact  the 
person  listed  under  "FOR  FURTHER 
INFORMATION  CONTACT"  by  September  23. 
1993.  If  no  one  requests  an  opportimity 
to  comment  at  a  public  hearing,  the 
hearing  will  not  oe  held. 

Filing  of  a  written  statement  at  the 
time  of  the  hearing  is  requested  as  it 
will  greatly  assist  the  transcriber. 
Submission  of  written  statements  in 
advance  of  the  hearing  will  allow  OSM 
officials  to  prepare  adequate  responses 
and  appropriate  questions. 

The  public  hearing  will  continue  on 
the  specified  date  \mtil  all  persons 
scheduled  to  comment  have  been  heard. 
Persons  in  the  audience  who  have  not 
been  scheduled  to  comment,  and  who 
wish  to  do  so,  will  be  heard  following 
those  scheduled.  The  hearing  will  end 


after  all  ])ersons  adtsduled  to  comment 
and  persons  present  in  the  audience 
who  wish  to  comment  have  been  heard. 

Public  Meeting 

If  only  one  person  requests  an 
opportunity  to  comment  at  a  hearing,  a 
public  meeting  rather  than  a  pubhc 
hearing,  may  he  held.  Persons  wishing 
to  meet  with  OSM  representatives  to 
discuss  the  proposed  amendment  may 
request  a  meeting  at  the  OSM  office 
listed  under  "ADDRESSES"  by  contacting 
the  person  listed  under  "FOR  FURTHER 
MFORMABON  CONTACT".  All  such 
meetings  will  be  open  to  the  public, 
and,  if  possible,  notices  of  meetings  will 
be  posted  at  the  locations  under 
"ADDRESSES".  A  written  summary  of 
each  meeting  will  be  made  a  part  of  the 
Administrative  Record. 

Executive  Order  12291 

On  July  12. 1984.  the  Office  of 

Management  and  Budget  (OMB)  p«ited 
the  Office  of  Surface  Mining 
Reclamation  and  Enforcement  (OSM)  an 
exemption  from  sections  3.  4.  7  and  8 
of  Executive  Order  12291  for  actions 
related  to  approval  or  conditional 
approval  of  State  regulatory  programs, 
actions  and  program  amendments. 
Therefore,  preparation  of  a  regulatory 
impact  analysis  is  not  necessary  and 
OMB  regulatory  review  is  not  required. 

Executive  Order  12778 

The  Department  of  the  Interior  has 
conducted  the  reviews  reauired  by 
section  2  of  Executive  Order  12778  and 
has  determined  that,  to  the  extent 
allowed  by  law.  this  rule  meets  the 
applicable  standards  of  subsections  (a) 
and  (b)  of  that  section.  However,  these 
standards  are  not  applicable  to  the 
actual  language  of  State  regulatory 
programs  and  program  amendments 
since  each  such  program  is  drafted  and 
promulgated  by  a  specific  State,  not  by 
OSM.  Under  sections  503  and  505  of  the 
Surface  Mining  Control  and 
Reclamation  Act  (SMCRA)  (30  U.S.C 
1253  and  1255)  and  30  CFR  730.11. 
732.15  and  732.17(h)(10),  decisions  on 
proposed  State  regulatory  programs  and 
program  amendments  submitted  hy  the 
States  must  be  based  solely  on  a 
determination  of  whether  the  submittal 
is  consistent  with  SMCRA  and  its 
implementing  Federal  regulations  and 
whether  the  other  requirements  of  30 
CFR  parts  730,  731.  and  732  have  been 
met. 

National  En  vironmental  Policy  Act 

No  environmental  impact  statement  is 
required  for  this  rule  since  section 
702(d)  of  SMCRA  (30  U.S.C.  1292(d)l 
provides  that  agency  decisions  on 
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proposed  State  regulatory  program 
provisions  do  not  constitute  major 
Federal  actions  within  the  meaning  of 
section  102(2)(C)  of  the  National 
Environmental  Policy  Act  42  U.S.C. 
4332{2)(q. 

Paperwork  Reduction  Act 

This  rule  does  not  contain 
information  collection  requirements  that 
require  approval  by  the  Office  of 
Management  and  Budget  \mder  the 
Paperwork  Reduction  Act,  44  U.S.C. 
3507  et  seq. 

Regulatory  Flexibility  Act 

The  Department  of  the  Interior  has 
determined  that  this  rule  will  not  have 
a  significant  economic  impact  on  a 
subjrtantial  number  of  small  entities 
under  the  Regulatory  Flexibility  Act  (5 
U.S.C  601  et  seq.).  The  State  submittal 
which  is  the  subject  of  this  rule  is  based 
upon  counterpart  Federal  regulations  for 
which  an  economic  analysis  was 
prepared  and  certification  made  that 
such  regulations  would  not  have  a 
significant  economic  effect  upon  a 
substantial  number  of  small  entities. 
Hence,  this  rule  %vill  ensure  that  existing 
requirements  previously  promulgated 
by  OSM  will  be  implemented  by  the 
State.  In  making  the  determination  as  to 
whether  this  rule  would  have  a 
significant  economic  impact,  the 
Department  relied  upon  the  data  and 
assumptions  for  the  counterpart  Federal 
regulations. 

List  of  Subjects  in  30  CFR  Port  913 

Intergovernmental  relations.  Surface 
mining.  Underground  mining. 

Dated.  August  31. 1993. 
Rooold  C  Eackar, 

Acting  Assigtant  Director,  Eastern  Support 

Center. 

|FR  Doc  93-21792  Filed  9-7-93:  8:45  am] 
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ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Part  52 
[MI1S-O1-6760;  FRL-472S-ei 

Approval  and  Promulgation  of 
Implementation  Plane;  Michigan 

AGBiCY:  United  States  Environmental 

ProtectioD  AgMX^  (USEPA). 

ACnON:  Notice  of  proposed  rulemaking. 

SUMMARY:  The  USEPA  proposes 
approval  of  revisions  to  the  State 
Implementation  Plan  (SIP)  for  ozone 
submitted  by  the  State  of  Michigan.  This 
portion  of  the  implementation  plan  was 
submitted  by  the  State  to  satisfy  Clean 


Air  Act  (Act)  require;  nents  for  adoption 
of  rules  for  applicatic  n  of  reasonably 
available  control  teclnology  (FLACT)  for 
oxides  of  nitrogen  (N3«)  in  the  Detroit- 
Ann  Aifoor,  Grand  Rspids,  and 
Muskegon  ozone  nor  attainment  areas  in 
Michigan.  Under  the  Act.  USEPA  must 
approve  or  disapprove  SIPs  or  portions 
of  SIPs  within  time  frames  specified  in 
the  Act;  failiue  to  do  so  would  render 
USEPA  liable  to  citizen  suits  to 
rulemalLe  on  those  S  Ps  and  would 
delay  making  appro>  able  rules  federally 
enforceable.  In  this  c  ocument.  USEPA  is 
proposing  action,  not  on  the  nJes 
themselves,  but  on  a  commitment  by  the 
State  to  submit  the  MO.  RACT  rules  at 
a  later  date. 

DATES:  Comments  on  this  proposed 
action  must  be  recei  /ed  in  writing  by 
Octobers,  1993. 

AOOAESSES:  Comma  Its  should  be 
addressed  to:  Douglis  Aburano,  U.S. 
Environmental  Prot  jction  Ageacy  (AT- 
18J),  77  W.  Jackson  3oulevard,  Chicago. 
Illinois  60604-3590. 

Copies  of  the  Stat  }'s  submittal  and 
other  information  ae  available  for 
inspection  during  normal  business 
hours  at  the  foUowiag  address  U.S. 
Environmental  Prol  action  Agency, 
Region  5  Regulatioi  Developnrent 
Section,  Air  Toxics  and  Reflation 
Branch  (AT-18J),  7  r  West  Jackson 
Boulevard.  Chicagc.  Illinois  60604- 
3590. 

FOR  FURTHER  MFORI  lATION  CONTACT: 
Douglas  Aburano  a :  (312)  353-6960. 

SUPPLEMENTARY  MFORMATK)N: 
I.  Background 

The  air  quality  p  lanning  requirements 
for  the  reduction  o '  oxides  of  nitrogen 
(NO  J  emissions  tt  rough  R\CT  are  set 
out  in  section  182(f)  of  the  Ac  Section 
182(f)  requirements  are  described  by 
USEPA  in  guidance  titled,  "State 
Implementation  Pirns;  Nitrog<Bn  Oxides 
Supplement  to  the  General  Prsamble  for 
the  Implementatio  i  of  Title  I  :>t  the 
Clean  Air  Act  Am* mdments  o'  1990." 
(NO.  Supplement  :o  the  General 
Preamble)  publish  id  November  25, 1992 
(57  FR  55620).  Thn  November  25. 1992, 
guidance  should  b  s  referred  t3  for 
further  infbrmatio  i  on  the  NO. 
requirements  and  a  incorporrted  into 
this  proposal  by  n  ferenoe. 

Section  182(0  o '  the  Act  requires 
States  ivith  ozone  nonattainment  areas 
at  moderate  or  abc  ve  classifications,  or 
within  the  ozone  iransport  ration,  to 
apply  the  same  reiiuirements  ^.o  major 
stationary  sources  of  NO.  {"n  ajor"  as 
defined  in  section  i  302  and  132(c),  (d). 
and  (e))  as  are  app  lied  to  majcr 
stationary  sources  of  volatile  organic 
compounds  (VOCt).  For  mort 


information  on  what  constitutes  a  major 
source,  see  section  2  of  the  NO. 
Supplement  to  the  General  Preamble  (57 
FR  55620,  55622). 

Section  182(b)(2)  requires  submittal  of 
RACT  rules  for  the  following  soxuces: 
(A)  Each  category  of  VOC  sources  in  the 
area  covered  by  a  control  technologies 
guidelines  (CTG)  document  issued  t}y 
the  Administrator  between  November 
15, 1990.  and  the  date  of  attainment;  (B) 
all  VOC  sources  in  the  area  covered  by 
any  CTG  issued  before  November  15, 
1990;  and  (C)  all  other  major  stationary 
sources  of  VOC  emissions  located  in  the 
area.  The  sources  described  in  (A), 
above,  must  submit  RACT  rules  by  the 
date  tpedfied  by  the  Administrator  in 
issuing  the  relevant  CTG  document  The 
sources  described  in  (fi)  and  (C)  must 
submit  RACT  ndes  by  November  IS. 
1992. 

Section  182(f)  of  the  Act  provides  that 
the  plan  provisions  required  under  this 
subpart  shall  also  apply  to  major 
stationary  sources  (as  defined  at 
sections  302  and  182(c),  (d),  and  (e))  of 
nitrogen  oxides.  Because  no  CTG 
documents  have  been  issued  for  NO. 
sources,  section  182(b)(2)  is  applicable 
to  all  major  stationary  sources  of 
nitrogen  oxides  and  requires  RACT 
rules  for  such  sources  by  November  15, 
1992.  In  these  RACT  rules.  Slates  are 
expected  to  require  final  installation  of 
the  actual  NO»  controls  by  May  31. 
1995,  from  those  sources  for  which 
installation  by  that  date  is  practicable. 
(See  57  FR  55623) 

Under  secdon  110(k)(4)  of  the  Act,  the 
Administrator  may  approve  a  plan 
revision  based  on  a  commitment  from 
the  State  to  adopt  specific  enforceable 
measures  by  a  specified  date,  but  not 
later  than  1  year  after  the  date  of  USEPA 
approval  of  the  plan  revision  that 
incorporated  that  commitment.  Refer  to 
the  NO.  Supplement  to  the  General 
Preamble  (57  FR  55620,  55622-55623) 
for  details  of  this  conditional  approval 
with  respect  to  the  NOx  requirements. 

Three  memoranda  also  outline  general 
requirements  for  conditional  approval 
actions.  These  are: 

(1)  July  22. 1992.  "Guidance  for  State 
Implementation  Plan  (SIP)  Submittals 
Due  November  15, 1992,"  from  Michael 
H.  Shapiro.  Deputy  Assistant  for  Air  and 
Radiation,  to  the  Air  Division  Directors 
of  Regions  I-X; 

(2)  September  1. 1992.  "Correction  of 
State  Implementation  Plan  Submittals 
Table,"  from  Midiael  H.  Shapiro. 
Deputy  Assistant  for  Air  and  Radiation, 
to  &e  Air  Division  Directors  of  Regions 
I-X;  and 

(3)  Febniary  2, 1993,  "Questions  and 
Answers  on  Nitrogen  Oxides  (NOJ 
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EmiuioDt  Policy,"  from  G.T.  Helms. 
Chief  of  the  Ozone/Carbon  Monoxide 
Programs  Branch  to  the  Air  Branch 
Qiieb  of  Regions  1-X. 

n.  Today's  Action-Andysis  of  SUte 
Submissian 

As  noted  above,  section  110(k)(4)  of 
the  Act  allows  USEPA  to  accept  a 
commitment  from  States  to  adopt 
portions  of  SIPs  rather  than  the  SIP 
itself.  For  example,  USEPA  may,  in 
certain  cases,  accept  a  commitment  from 
States  to  adopt  NC^  RACT  rules  rather 
than  the  NO.  RACT  rule  itself.  The  NO, 
Supplement  to  the  General  Preamble  (57 
FR  55620,  55623),  the  memoranda  of 
July  22, 1992,  and  September  16. 1992, 
from  Deputy  Assistant  Administrator 
Michael  Shapiro  concerning  the  SIP 
submittals  due  November  15. 1992,  and 
the  February  2, 1993,  memorandum 
from  G.T.  Hebns.  Chief  of  the  Ozone/ 
Carbon  Monoxide  Programs  Branch, 
outline  USQ>A's  criteria  for 
acceptability  of  committal  SIPs  for  the 
NO,  RACT  rules.  These  criteria  are: 

1.  A  description  of  the  reason  for  the 
committal  SIP  versus  a  full  SIP 
submittal. 

2.  Documentation  that  credible 
photochemical  grid  modeling  is  not 
available  or  did  not  consider  the  effects 
of  NO,  reductions  (The  NO, 
Supplement  to  the  General  Preamble 
requires  States  to  include  such 
modeling  analyses  that  consider  control 
strategies  with  and  without  NO, 
reductions.  57  FR  55620,  55623) 

3.  Identification  of  resources  to 
complete  such  modeling. 

4.  A  schedule  outlining  the 
milestones  that  have  been  and  will  be 
achieved  toward  completion  of  NO, 
RACT  rules.  The  schedule  must  include 
a  date  for  final  submittal  of  rules  to 
USEPA.  The  date  for  submitting  the 
final  rules  to  USEPA  must  be  no  later 
than  12  months  after  USEPA's  final 
approval  of  the  committal  SIP. 

The  USEPA  is  proposing  to  approve  a 
commitment  to  adopt  NO,  RACT  rules 
for  the  Detroit-Ann  Arbor,  Grand 
Rapids,  and  Muskegon  arees  in 
Michigan  because  it  meets  the 
requirements  of  section  ll0(k)(4]  of  the 
Act  and  conforms  to  the  policy  in  the 
NO,  Supplement  to  the  General 
Preamble  (cited  above)  and  the 
memoranda  from  Deputy  Assistant 
Administrator  Michael  Shapiro  of  July 
22, 1992.  and  September  16, 1992. 
concerning  the  SIP  submittals  due 
November  15, 1992,  and  the  February  2, 
1993,  memorandum  from  G.T.  Helms. 
Chief  of  the  Ozone/Carbon  Monoxide 
Branch,  concerning  nitrogen  oxides 
emissions  policy.  A  detailed  analysis  of 
the  submittal  can  be  found  in  an  April 


28. 1993.  Region  5  technical  support 
document. 

1.  ProceduToJ  Background 

The  Act  requires  States  to  observe 
certain  procedural  requirements  in 
developing  implementation  plans  and 
plan  revisions  for  submission  to  USEPA. 
Section  110(a)(2)  of  the  Act  provides 
that  each  implementation  pun 
submitted  by  a  State  must  oe  adopted 
after  reasonable  notice  and  public 
hearing.  >  Section  110(1)  of  the  Act 
similarly  provides  that  each  revision  to 
an  implementation  plan  submitted  by  a 
State  under  the  Act  must  be  adopted  by 
such  State  after  reasonable  notice  and 

gublic  hearing.  The  State  of  Michigan 
eld  a  publichearing  on  November  10. 
1992,  on  the  commitment  to  adopt  NO, 
RACT  rules  for  the  Detroit- Ann  Arbor. 
Grand  Rapids,  and  Muskegon  ozone 
nonattainment  areas.  Following  the 
public  hearing,  the  commitment  was 
adopted  by  the  State  and  signed  by  the 
Governor's  Designee,  Roland  Harmes. 
Director  of  the  Michigan  Department  of 
Natural  Resources,  on  November  13. 
1992.  and  submitted  to  USEPA  on 
November  13. 1992.  as  a  proposed 
revision  to  the  SO*. 

2.  RACT  Determination  and 
Implementation 

States— including  those  for  which 
USEPA  approves  a  commitment  to 
adopt  a  NO,  RACT  rule— are  expected 
to  require  final  installation  of  the  actual 
NO,  controls  by  May  31, 1995,  from 
sources  for  which  installation  by  that 
date  is  practicable.  The  NO, 
Supplement  to  the  General  Preamble  (57 
FR  55620,  55623)  contains  a  detailed 
discussion  of  USEPA's  interpretation  of 
the  RACT  requirement. 

By  this  notice,  USEPA  is  proposing  to 
approve  the  State's  commitment  to 
adopt  NO,  RACT  rules. 

m.  Implications  of  Today's  Action 

The  USEPA  is  proposing  to  approve 
the  commitment  for  adoption  of  NO, 
RACT  rule(s)  as  a  SIP  revision 
submitted  to  USEPA  for  the  Detroit-Ann 
Arbor,  Grand  Rapids,  and  Muskegon 
ozone  nonattainment  areas  in  Michigan 
on  November  13, 1992.  Section 
110(k)(4)  of  the  Act  provides  that  where 
USEPA  takes  final  action  to  approve  a 
commitment  to  submit  a  SIP  or  portion 
of  a  SIP.  the  State  must  fulfill  that 
commitment  (i.e.,  submit  the  required 
SIP  or  portion  thereof)  within  1  year 
following  USEPA  approval.  If  the  State 
does  not  fulfill  its  commitment  by 


>  AIM  Mctfon  i72(cX7)  of  tb*  Act  nquiiM  th«t 
plan  pioviiiaiu  ior  nomttilninwit  ttm»  meal  the 
•ppUcabU  prorUiona  of  Mctkn  tlO(aX2). 


submitting  the  SIP  or  revision  to  USEPA 
within  that  year,  section  110(k)(4)  of  the 
Act  requires  that  the  SIP  be 
disapproved.  If  USEPA  disapproves  the 
SIP  for  failing  to  meet  the  commitment, 
there  are  several  additional 
consequences.  As  provided  at  section 
179(a)  of  the  Act.  the  State  of  Michigan 
would  have  up  to  18  months  after  a  final 
SIP  disapproval  to  correct  the 
deficiency(ies)  that  is(are)  the  subiect  of 
the  disapproval  before  USEPA  is 
required  to  impose  either  the  highway 
funding  sanction  or  the  requirement  to 
provide  2  to  1  new  source  review 
offsets.  If  the  State  has  not  corrected  its 
deficiency(ies)  within  6  months 
thereafter,  USEPA  must  impose  the 
second  sanction.  Any  sanction  USEPA 
imposes  must  remain  in  place  \mtil 
USEPA  determines  that  the  State  has 
come  into  compliance.  If  USEPA 
ultimately  disapproves  all  or  part  of  the 
SIP  submittal  for  the  Ann-Arbor.  &and 
Rapids,  and  Muskegon  nonattainment 
areas  and  the  State  of  Michigan  fails  to 
correct  the  deficiency  within  18  months 
of  such  disapproval.  USEPA  anticipates 
that  the  first  sanction  it  would  impose 
would  be  the  two-to-one  offset 
requirement.  Note  also  that  any  final 
disapproval  would  trigger  the 
requirement  for  USEPA  to  impose  a 
Federal  implementation  plan  as 
provided  at  section  110(c)(1)  of  the  Act. 

Nothing  in  this  action  should  be 
construed  as  permitting,  allowing  or 
establishing  a  precedent  for  any  nitme 
request  for  revision  to  any  SIP.  USEPA 
shall  consider  each  request  for  revision 
to  the  SIP  in  light  of  specific  technical, 
economic,  and  environmental  factora 
and  in  relation  to  relevant  statutory  and 
regulatory  requirements. 

IV.  Request  for  Public  Commants 

The  USEPA  is  requesting  comments 
on  all  aspects  of  today's  proposal. 

V.  Executive  Order  (EG)  12291 

This  action  has  been  classified  as  a 
Table  2  action  by  the  Regional 
Administrator  under  the  procedures 
published  in  the  Federal  Register  on 
January  19. 1989  (54  FR  2214.  2214- 
2225).  On  January  6. 1989.  the  Office  of 
Management  and  Budget  (0MB)  waived 
Table  2  and  3  SIP  revisions  (54  FR  2214. 
2222)  bom  the  requiremenis  of  section 
3  of  Executive  Order  12291  for  a  period 
of  2  yean.  USEPA  has  submitted  a 
request  for  a  permanent  waiver  for  Table 
2  and  3  SIP  revisions.  OMB  has  agreed 
to  continue  the  temporary  waiver  until 
such  time  as  it  rules  on  USEPA's 
request. 


Fadnral 


/  VoL  58.  No.  172  /  WednsMiay.  Srptember  6,  1993  /  Proposed  Rule*        47241 


VL  Regulatory  Fkxibtlity 

Under  the  Regulatory  Flexibility  Act. 
5  U^.C  600  et.  seq.,  USEPA  must 
prepare  a  regulatory  flexibility  analysis 
assessing  the  impact  of  any  proposed  or 
final  rule  on  small  entities;  5  U.S.C 
sections  603  and  604.  Alternatively, 
USEPA  may  certify  that  the  rule  will  not 
have  a  significant  economic  impact  on 
a  substantial  number  of  small  entities. 
Small  entities  include  small  businesses, 
small  not-for-profit  enterprises,  and 
government  entities  with  jurisdiction 
overpopulations  of  less  than  50,000. 

SIP  approvals  at  section  110  and 
subdiapter  I,  part  D  of  the  Act  do  not 
create  any  new  reqiiirements,  but 
simply  approve  requirements  that  the 
State  is  already  imposing.  Therefore, 
because  the  Federal  SIP-approval  does 
not  impose  any  new  requirements,  I 
certify  that  it  does  not  have  a  significant 
impact  on  affected  small  entities. 
Moreover,  due  to  the  nature  of  the 
Federal-State  relatioDahip  under  the 
Act,  preparation  of  a  regulatory 
flexibility  analysis  would  constitute 
Federal  inquiry  into  the  economic 
reasonableness  of  State  action.  The  Act 
forbids  USEPA  to  base  its  actions 
concerning  SIPs  on  such  grounds. 
Union  Electric  Co.  v.  United  States 
Eaviroiunental  Protectioa  Agency,  427 
U.S.  246,  256-66  (S.Ct  1076):  42  U.S.C 
section  7410  (aK2). 

Lial  of  Sobiecto  ia  40  CFR  Pait  52 

Air  pollution  control.  Hydrocarbons. 
Inteigovemmental  relations.  Nitrogen 
dioxide,  Ozone,  Reporting  and 
recordkeeping  requirements.  Volatile 
organic  compounds. 

Authority:  42  U.S.C.  7401-7671q. 

Dated:  August  18, 1993. 
Valdas  V.  Adamkus, 
Reghnal  Administrator. 
(PR  Doc  93-21801  Piled  9-7'^3: 8:4S  am] 
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DEPARTMENT  OF  THE  INTERKM 

Bureau  of  Lend  Menegement 

43  CFR  Pert  5450 
[WO-230-631 0-02-24 1A] 
R1N1004-ABS3 

Sale*  of  Foreet  Producte 

AQCNCV:  Bureau  of  L^nd  Management. 

Interior. 

ACTION:  Proposed  rule. 

SUMMARY:  This  rule  propoeae  to  amend 
provisions  of  the  existing  regulations  on 
the  Award  of  Contract,  to  leauce  the 
risk  of  default  on  timber  sale  contracts. 


The  potential  exists  for  purchai«rs  of 
timber  sales  from  toe  Forest  Se  -vice  to 
default  on  such  sales  and  then  purchase 
timber  sales  from  tie  Bureau  ol  Land 
Management  (BLM)  under  the  i^ame 
coaditions  as  purchasers  who  1  ave  been 
responsible  and  performed  sati  tfactorily 
on  their  contracts,  BLM  believf  s  that 
such  default  on  Forest  Service  amber 
sale  contracts  indi'^ates  some  k ck  of 
responsibility  and  that  the  Govimment 
takes  a  greater  risk  to  deal  with  such 
entities.  Defaults  on  timber  salo 
contracts  create  forest  managenent 
problems  and  reduce  timber  revenues  to 
the  Federal  Treasury  and  local 
governments.  This  rule  would  require 
that  a  purchaser  provide  additional 
security  if  he/she  has  defaultec  on 
Forest  Service  contracts  and  hs  s  not 
paid  or  provided  a  bond  for  damages 
associated  with  thaee  defaults.  Under 
this  rule,  defaults  on  past  timber  sale 
contracts  would  be  treated  the  same 
whether  they  were  on  BLM  or  Forest 
Service  contracts. 

DATES:  Comments  should  be  submitted 
by  November  8. 1003.  Comments 
received  or  postmarked  after  ttie  above 
date  may  not  be  considered  in  the 

H ar j yj nn mwki ng  proCBSS  On  the  final 

rule. 

ADDRESSES:  Comments  should  be  sent 
to:  Director  (140),  Bureau  of  Lend 
Management,  room  5555,  Mail  Interior 
Building,  1849  C  Street.  NW.. 
Washington,  DC  20240.  Commants  will 
be  available  for  public  review  rt  the 
above  address  during  regular  b  isiness 
hours  (7:45  aml  to  4:15  pjn.),  Monday 
throu^^  Friday. 

FOR  FURTHER  ■»X)nMATK)N  CONTACT:  Ed 
Shepard.  (2021  653-8864. 
SUPPtEMENTARY  »;k>RMAT10n:  C  urrent 
regulations  at  43  <7R  5450.  l(b 
authorize  the  autliorized  office*  to 
require  additiona  security  £ron  persons 
submitting  the  hi^^hest  bids  wb  o  nave 
defaulted  on  past  BLM  timber  .'^ale 
contracts  and  have  not  paid  or  bonded 
for  damages  resul  ting  from  sue  i 
defaults.  Default  rm  one  or  moi9  past 
contracts  indicates  that  a  pure!  aser  may 
not  be  able  to  m»ii,  or  may  wil  iully 
disregard,  his  cortiactual  obligations. 
Regardless  of  the  cause,  a  likelhood  of 
failure  to  perfonr  new  contraci  ual 
obUgations  is  unc  ooeptable  to  t  le 
United  States,  an  1  presents  the  need  for 
additional  secuii'y  against  sudi  failure 
in  appropriate  drciunstances. 

Failure  to  perfc  rm  or  a  defiau '1  oo 
Federal  timber  sa  le  contxacts  iiipairs 
the  land  managertMOt  ability  oi  tne 
Federal  Govunment  and  reducas  local 
and  Fedaral  Government  revenue. 
Furthermore,  participation  in  t  idding 
by  defaulters  mr/  distort  biddiig 


patterns  or  contract  prices,  and  thereby 
affect  other  timber  purchasing 
companiaa.  This  rule  would  tend  to 
discouiMe  defaulters  from  bidding  at 
all.  Reomring  defaulted  timber  sales 
interrupts  the  orderly  offering  of  timber 
sales  in  the  same  vicinity  by  requiring 
the  adjustment  and  repetition  of  actioas 
already  completed.  Efficient 
reforestation  is  complicated  by  the 
imceitain  timing  associated  with 
potential  default  and  resale.  The 
complioatioos  associated  with  the 
determination  of  cumulative 
environmental  impacts  are  increased 
because  of  the  passage  of  time.  The 
collection  of  receipts  shared  by  the 
United  Stales  and  local  government  is 
delayed  aiui  actual  amounts  collected 
may  be  rediiced. 

Default  on  past  timber  sale  contract(s) 
indicates  that  a  purchaser  may  not  be 
responsible  whether  the  timber  sale 
contract  is  issued  by  the  BLM  or  Forest 
Service,  and  the  Government  needs 
some  additional  security  to  oQset  the 
risks  of  doing  business  with  such 
purchasers. 

The  proposed  r\ile  would  authorize 
the  autoorizad  officer  to  require  that 
persons  submitting  the  highest  bids  who 
have  defaulted  on  past  Forest  Service 
timber  sale  contract(s),  and  have  not 
paid  or  bonded  for  the  damages 
resulting  from  such  default(8),  establish 
responsu)ility  in  the  same  manner  as 
bidders  who  have  defaulted  on  BLM 
timber  sale  contracts. 

The  principal  author  of  this  proposed 
rule  is  Richard  Bird  of  the  Division  of 
Forestry,  assisted  by  the  staff  of  the 
Division  of  Legislation  and  Regulatory 
Management,  Bureau  of  Land 
Management.  Washington,  DC 

It  is  nweby  determined  that  this 
proposed  rule  does  not  constitute  a 
major  Federal  action  significantly 
affecting  the  quality  of  the  human 
environment,  and  that  no  detailed 
statement  pursuant  to  section  102(2)(C) 
of  the  National  Environmental  Policy 
Act  of  1969  (42  U.S.C.  4332(2)(C))  is 
required.  The  Bureau  of  Land 
Management  has  determined  that  this 
proposed  rule  is  categoricalfy  excluded 
from  further  environmaotal  review 
pursuant  to  516  Departmental  Manual 
(DM),  Chapter  2,  Appmulix  1,  Item  1.10, 
and  that  the  proposal  would  not 
significantly  affect  the  ten  criteria  for 
exceptions  listed  in  516  DM  2, 
Appendix  2.  Pursuant  to  the  Council  on 
Environmental  Quality  regulations  (40 
CFR  1506.4)  and  environmental  policies 
and  procedures  of  the  Department  of  the 
Interior,  "categorical  exclusions"  means 
a  categoiy  of  Ktions  %vhich  do  not 
individnaUy  or  cumulatively  have  a 
significant  effect  on  die  human 
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enviTonroent  and  which  have  been 
found  to  have  no  such  effsct  in 
procedures  adopted  by  a  Federal  agency 
and  for  which  neither  an  environmental 
assessment  nor  an  environmental 
impact  statement  is  required. 

The  Department  of  the  Interior  has 
determined  under  Executive  Order 
12291  that  this  document  is  not  a  major 
rule.  A  major  rule  is  any  regulation  that 
is  likely  to  result  in  an  annual  effect  on 
the  economy  of  $100  million  or  more,  a 
major  increase  in  costs  or  prices  for 
consumers,  individtial  industries, 
Federal,  State,  or  local  government 
agencies,  or  geographic  regions,  or 
significant  adverse  effects  on 
competition,  employment,  investment, 
productivity,  innovation,  or  on  the 
ability  of  United  States-based 
enterprises  to  compete  with  foreign- 
based  enterprises  in  domestic  or  export 
markets.  Further,  the  Department  has 
determined  under  the  Regulatory 
Flexibility  Act  (5  U.S.C.  601  et  seq.)  that 
it  will  not  have  a  significant  economic 
impact  on  a  substantial  number  of  small 
entities.  Few  timber  companies  are 
expected  to  default  and  thereby  become 
affected  by  the  rule,  and  all  members  of 
the  timber  harvest  community  are 
treated  equally. 

The  Department  certifies  that  this 
proposed  rule  does  not  represent  a 
governmental  action  capable  of 
interference  with  constitutionally 
protected  property  rights.  No  private 
property  would  be  taxen  imder  the  rule, 
and  no  rights  would  be  ciirtailed 
without  due  process.  Accordingly,  as 
required  by  Executive  Order  12630,  the 
Department  of  the  Interior  has 
determined  that  the  rule  would  not 
cause  a  taking  of  private  property. 

The  Department  has  certified  to  the 
Office  of  Management  and  Budget  that 
these  final  regulations  meet  the 
applicable  standards  provided  in 
sections  2(a)  and  2(b)(2)  of  Executive 
Order  12778. 

The  rule  does  not  contain  information 
collection  reauirements  that  require 
approval  by  tne  Office  of  Management 
and  Budget  under  44  U.S.C.  3501  et  seq. 

List  of  Subjecto  in  43  CFR  Part  5450 

Administrative  practice  and 
procedure.  Forest  and  forest  products. 
Government  contracts.  Public  lands. 

For  the  reasons  stated  in  the 
Preamble,  under  the  authority  of  section 
5  of  the  Act  of  August  28, 1937  (43 
U.S.C  1181e),  and  the  Act  of  July  31. 
1947,  as  amended  (30  U.S.C.  601  et 
seq.),  part  5450,  group  5400,  subchapter 
E,  chapter  U,  subtitle  B  of  title  43  of  the 
Code  of  Federal  Regulations  is  proposed 
to  be  amended  as  set  forth  below: 


PART  5450— AWARD  OF  CONTRACT; 
GENERAL 

1.  The  authority  citation  for  part  5450 
is  revised  to  read  as  follows: 

Authorily:  30  U.S.C.  601  et  seq..  43  U.S.C 

11816. 

2.  Section  5450.1  is  amended  by 
revising  the  first  sentence  of  paragraph 
(b)  to  read  as  follows: 

15460.1    Pr»«ward  qualMeetlofW  of  Mgti 


(b)  A  purchaser  who  has  defaulted  on 
a  timber  sale  contract,  whether  such 
contract  was  issued  by  the  BLM  or  the 
Forest  Service,  by  failing  to  complete 
payment  of  its  total  purdhase  price  by 
the  expiration  date  of  the  contract,  is 
considered  a  risk  for  the  purposes  of 
being  awarded  future  timber  sale 
contracts. 

Dated:  July  28, 1993. 
Bob  Annstrong, 

Assistant  Secntary  of  the  Interior. 
[PR  Doc  93-21829  Filed  9-7-93;  8:45  am] 
■tUJNO  CODE  4310-S4-P 


DEPARTMENT  OF  DEFENSE 

48  CFR  Part  215 

Dafanaa  Fadaral  Acqulattlon 
RagulatkNi  Supplamant;  Adaquata 
Prica  Compatition 

AGENCY:  Department  of  Defense  (DoD). 

ACTION:  Proposed  rule  with  request  for 
public  comments. 

SUMMARY:  Based  on  a  recommendation 
from  the  DoD  Inspector  General,  the 
Defense  Acquisition  Regulations 
Council  is  proposing  changes  to  the 
Defense  FAR  Supplement  to  clarify 
guidance  on  adequate  price  competition 
in  dual  source  acquisitions. 

DATES:  Comments  on  the  proposed 
DEARS  rule  should  be  submitted  in 
writing  to  the  address  shown  below  on 
or  before  October  8, 1993  to  be 
considered  in  the  formulation  of  a  final 
rule. 

ADDRESSES:  Interested  parties  should 
submit  written  comments  to  The 
Defense  Acquisition  Regulations 
Council,  ATTN:  IMD  3D139,  OUSD(A), 
3062  Defiense  Pentagon,  Washington,  DC 
20301-3062.  FAX  (703)  697-9845. 
Please  cite  DEARS  Case  92-DOll  in  all 
correspondence  related  to  this  issue. 

FOR  FURTHER  MFORMATKM  CONTACT: 
Mrs.  Alyce  Sullivan,  (703)  697-7266. 


SUPPLEMENTARY  MF0RMAT10N: 

A.  Background 

This  proposed  rule  originated  based 
on  a  recommendation  in  the  DoD 
Ins{>ector  Genoral's  Report  on  the  Cost- 
Effectiveness  of  Dual  Sourdng  Major 
Components  of  the  Aegis  Weapon 
System  (OAE-5005/Report  No.  92-009). 
That  report  recommended  that  the 
DFARS  be  revised  to  improve  internal    * 
controls  in  dual  source  acquisitions. 
The  proposed  rule  modifies  215.804-3 
to  clarify  the  need  for  contracting 
officers  to  perform  price  analyses  for 
dual  source  acquisitions.  Further,  the 
proposed  rule  advises  contracting 
officers  that  if  price  reasonableness 
cannot  be  determined  on  the  basis  of 
price  analysis,  the  exemption  from 
submission  of  certified  cost  or  pricing 
data  based  on  adequate  price 
competition  on  dual  soxirce  programs 
does  not  apply. 

B.  Regulatory  Flexibility  Act 

The  proposed  rule  is  not  expected  to 
have  significant  economic  impact  on  a 
substantial  number  of  small  entities 
within  the  meaning  of  the  Regulatory 
Flexibility  Act.  5  U.S.C.  601  et  seq., 
because  it  clarifies  current  guidance  on 
pricing  of  dual  source  acquisitions.  An 
initial  regulatory  flexibility  analysis  has, 
therefore,  not  been  performed. 
Comments  are  invited  from  small 
businesses  and  other  interested  parties. 
Comments  from  small  entities 
concerning  the  affected  DFARS  sections 
will  also  be  considered  in  accordance 
vrith  section  610  of  the  Act.  Such 
comments  must  be  submitted  separately 
and  cite  DFARS  Case  93-610  in 
correspondence. 

C  Paperwork  Reduction  Act 

The  proposed  rules  does  not  impose 
any  reporting  or  recordkeeping 
requirements  which  require  the 
approval  of  0MB  under  44  U.S.C.  3501, 
etseq. 

List  of  Subjects  in  49  CFR  Part  215 

Government  prociirement. 
Qaudia  L.  Naugla, 

Deputy  Director,  Defense  Acquisition 
Regulations  Council. 

Therefore,  it  is  proposed  that  48  CFR 
part  215  be  amended  as  follows: 

1.  The  authority  citation  for  48  CFR 
part  215  continues  to  read  as  follows: 

Aathority:  41  U.S.C  421  and  FAR  Subpart 
1.3. 

PART  215— CONTRACTING 
NEGOTIATION 

2.  Section  215.804-3  is  amended  by 
revising  paragraph  (b](3)(B)(2)  and 
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adding  paragraph  (b)(3)(B)(J)  to  read  as 
follows: 

215J04-3    Exemptions  from  or  wsiver  of 
submission  of  esrlMod  oost  or  pricing  dots. 

•        •        •        •        • 

(b)(3)(B)(2)  Adequate  price 
competition  normally  exists  when — 

(i)  prices  are  solicited  across  a  full 
range  of  step  quantities,  normally 
including  s  0-100  percent  split,  from  at 
least  two  offerors  who  are  individually 
capable  of  producing  the  full  qtiantity: 
and 

(i7)  the  price  reasonsbleness  of  all 
prices  awarded  is  clearly  established  on 
the  basis  of  price  analysis  (see  FAR 
15.805-2). 

[3)  If  price  reasonsbleness  cannot  be 
determined  on  the  basis  of  price 
analysis,  including  the  results  of 
negotiations,  the  exemption  at  FAR 
15.804-3(a)(l)  from  submission  of 
certified  cost  of  pricing  data  shall  not 
apply. 

[FR  Doc.  93-21665  Filed  »-7-93;  8:45  am] 
BHJJNa  COM  3810-ei-M 


48  CFR  Parts  225  and  252 

DefenM  F«d«ral  Acquisition 
Regulation  Supplsmsnt;  Rsstrictlon  on 
Machins  Tools  and  Povvorad  and  Nor>- 
Powarad  Valvas 

agency:  Department  of  Defense  (DOD). 
ACTION:  Proposed  rule  with  request  for 
pubUc  comments. 

summary:  Based  on  an  analysis  of  public 
comments  on  an  interim  rule,  the 
Defense  Acqmsition  Regulations 
Council  is  proposing  changes  to  the 
Defense  FAR  Supplement  to  clarify  the 
machine  tool  acquisition  restriction  and 
to  add  a  contract  provision  for 
identification  of  machine  tool 
accessories. 

DATES:  Comments  on  the  proposed 
DFARS  rule  should  be  submitted  in 
writing  to  the  address  shown  below  on 
or  before  (insert  30  days  after 
publication)  to  be  considered  in  the 
formulation  of  a  final  rule. 

ADDRESSES:  Interested  parties  should 
submit  written  comments  to  the  Defense 
Acquisition  Regulations  Council,  ATTN: 
IMD  30139,  OUSD(A),  3062  Defense 
Pentagon,  Washington,  DC  20301-3062. 
FAX  (703)  697-9845.  Please  cite  DFARS 
Case  91-320  in  all  correspondence 
related  to  this  issue. 

FOR  RmTHER  MFORMATION  CONTACT: 

Mrs.  Alyce  Sullivan,  (703)  697-7266. 
8UPPI.EMENTARY  INFORMATION: 


A.  Backgound 

This  proposed  rile  would  revise  the 
interim  rule  publi  ihed  in  Defense 
Acquisition  Circu  ar  91-2  (Item  ^/m)  (57 
FR  14988).  Based  in  the  analysis  of 
public  comments  in  the  interim  ride, 
revisions  to  the  in  :erim  rule  are 
proposed  to  clarif'  DFARS  225.7004-3. 
Evaluating  offers.  K  new  provision, 
252.225-70XX.  Michine  Tool  Ust.  is 
proposed  that  req^iires  offeror 
identification  of  machine  tool 
accessories  which  are  not  listed  in  the 
schedule  as  separate  line  items. 

B.  Regulatory  Fie  ability  Act 

The  proposed  rile  is  not  expected  to 
have  significant  e>:»nomic  impact  on  a 
substantial  numbrir  of  small  entities 
within  the  meaning  of  the  Reguhitory 
Flexibility  Act,  5  J.S.C.  601  et  s(^., 
because  it  imposes  restrictions  0:3  the 
acquisition  of  fbn  ign  products.  An 
initial  regulatory  lexioility  analysis  has, 
therefore,  not  bee  1  performed. 
Comments  are  incited  from  smal'. 
businesses  and  otier  interested  parties. 
Comments  from  s^all  entities 
concerning  the  af  ected  DFARS  sections 
will  also  be  consi  lered  in  accorc  ance 
with  section  610  of  the  Act.  Sucl 
comments  must  be  submitted  separately 
and  cite  DFARS  Case  93-610  in 
correspondence. 

C  Paperwoiii  Reduction  Act 

The  proposed  rile  imposes  re^^orting 
or  recordkeeping  requirements  w  hich 
require  the  appro /al  of  0MB  unc  er  44 
U.S.C.  3501,  et  seq.  The  proposed 
provision  requires  offerors  to  pre  vide 
information  as  to  the  place  of 
manufacture  and  cost  when  certain 
machine  tool  accessories  are  not  of  U.S. 
or  Canadian  origin.  Accordingly,  a 
request  for  clearance  was  forwar'ed  to 
0MB  and  was  approved  April  2C ,  1993, 
through  April  30, 1996,  under  OIvfB 
Control  Number  0704-0350. 

List  of  Sub|ects  in  48  CFR  Parts  :'.25  and 
252 

Government  procurement. 
Qaudia  L.  Naogls, 

Deputy  Director,  Defense  Acquisition 
Regulations  Council. 

Therefore,  it  is  proposed  that  48  CFR 
parts  225  and  252  be  amended  Sf 
follows:  

1.  The  authority  ciUtion  for  46  CFR 
parts  225  and  252  continues  to  read  as 
follows: 

Authority:  41  U.3.C  421  and  FAR  Subpart 
1.3. 

PAFTT  22S-FOPEIGN  ACQUISTION 

2.  Section  225  7004-1  is  amended  by 
revising  paragraph  (b)  to  read  as  'ollows: 


22S.7004-1    AppHcabittty. 

(b)  Machine  tool  accessories  classified 
under  FSC  3460  or  3461  are  not 
components  under  225.7004-4.  Where  a 
solicitation  for  machine  tools  includes 
machine  tool  accessories,  list  known 
machine  tool  accessories  which  are  not 
separate  line  items  in  the  provision  at 
252.225-70XX,  Machine  Tool  Ust. 
Identify  accessories  which  are  separate 
line  items  in  the  schedule.  The 
contracting  activity  must  exercise 
judgment  in  determining  whether  an 
item  is  an  accessory  or  a  component. 
This  determination  should  be  based  on 
the  use  of  the  item  in  the  machine  tool 
being  purchased. 

3.  Section  225.7004-2  is  amended  by 
revising  paragraph  (b)  (3)  to  read  as 
follows: 

22S.7004-2    Restrictions. 


(b)'  •  • 

(3)The  contracting  officer  shall  waive 
the  restriction  in  paragraph  (a)  of  this 
section  when  it  would  result  in 
unreasonable  costs.  The  cost  of  a 
machine  tool,  machine  tool  accessory, 
or  valve  of  U.S.  or  Canadian  origin  is 
unreasonable  where  it  is  not  the  low 
evaluated  offer  when  evaluated  under 
225.7004-3. 

4.  Section  225.7004-3  is  revised  to 
read  as  follows: 

22S.7004-3    Evaluating  offers. 

Unless  the  restriction  is  waived  under 
225.7004-2(b)  (1)  or  (2),  evaluate  offers 
for  cost  reasonableness  by  adding  50 
percent  of  the  offiared  price,  inclusive  of 
duty,  to  offers  of  machine  tools, 
machine  tool  accessories,  or  valves 
which  are  not  of  U.S.  or  Canadian 
origin. 

(a)  If  the  solicitation  specifies  award 
on  a  group  basis,  add  the  evaluation 
factor  to  individual  line  items  and  add 
together  the  line  items  in  the  group  to 
determine  if  the  unreasonable  cost 
waiver  applies. 

(b)  If  a  line  item  contains  machine 
tool  accessories  in  the  list  at  252.225- 
70XX,  add  50  percent  of  the  cost, 
inclusive  of  duW,  of  the  accessories  not 
of  U.S.  or  Canadian  origin  to  the  offered 
price  for  the  line  item. 

5.  Section  225.7004-5  is  revised  to 
read  as  follows: 

225.7004-6    Contract  provision  and 

CliUSSi. 

(a)  Unless  a  waiver  has  been  granted, 
use  the  clause  at  252.225-7017, 
Preference  for  United  States  and 
Canadian  Valves  and  Machine  Tools,  in 
all  solicitations  and  contracts  for  valves 
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and  machine  tools.  AMimi  the 
restrictions  of  the  fiscal  year  1987-1989 
appropriHtions  acta  apply,  delate 
paragraph  (c)  of  the  clniae. 

(b)Cantider  using  the  clause  at 
252.225-7001.  Buy  American  Act  and 
Balance  Oi  .'a3rn]ents  Program,  and.  if 
applicable,  the  clause  at  292.225-7007, 
Trade  Agreements  Act,  whenever  an 
exception  or  waiver  is  anticipated. 
Where  these  clauses  are  used',  state  in. 
the  soUdtation  that  offers  which  do  not 
conform  to  the  restrictions  of  the  more 
restrictive  clause  will  only  be 
considered  if  an  exception  applies  or  a 
waiv^  is  granted. 

(c)  Use  the  provision  at  252.225- 
70XX.  Machine  Tool  List,  in  all 
soUcitatiQns  for  m«rhin«  tools  which 
contain  the  clause  at  252.225-7017 
except  where — 

(1)  All  machine  tool  accessories  are 
listed  as  separate  line  items:  and 

(2)  The  solicitation  does  not  allow 
offwors  to  provide  accessories  which 
are  not  specifically  required  by  the 
specification*. 

PART  2S2—  SOUCITATION 
PROVISIONS  AND  CONTRACT 
CLAUSES 

6.  Section  252.225-7017  is  amended 
by  adding  a  new  sentffiice  at  the  end  of 
paragraph  (a)(2)  to  read  as  follows: 


2S2.22S-7017 

and  Canadian  valwM  and  macMn*tooie. 


I  fcr  Uattwt  atfa  ami  Canadian 

•        •        •        •        • 

(a)(2)  *  *  *  It  does  not  include  coits 
associated  with  manu£actunng  tbe  end  item. 


7.  A  new  provi^on,  252.225-70XX.  is 
added  to  reed  as  follows: 

252.225-70XX    MaaMiM  teo»  Net. 

As  prescribed  in  225.7004-5(6),  use 
the  following  provision: 

KUchina  Taii  Lkr  (XXX IMX) 

The  Govemcient  has  identified  those  itnns 
listed  as  machine  tooi  accessories  which  are 
not  listed  in  tbe  schedule  as  separate  line 
items.  Tbe  Offerormust  also  listany 
accessories  to  be  provided  which  are  not 
specifically  tequiied  by  the  specifications. 
Where  the  machine  tool  accessory  is  not  of 
U.S.  or  Canadian  Origin,  as  defined  in  the 
Preference  for  United  States  and  Canadian 
Valves  and  Machine  Tools  clause  of  this 
solicitation,  indicate  the  country  in  which 
the  acseasory  was  manufactured  and  the  cost 
of  the  accessory. 


Line  Item 
Ne. 

Aocee- 

Couninr 

oimaiM- 

tecture 

Coet 

(End  of  Provision) 

IFR  Doc.  93-21666  Filed  »-7-fl3;  8:45  am] 
MUJNO  oooc  aata-«t-is 


NATIONAL  AERONAUTICS  ANO 
SPACE  ADMINISTRATION 

48  CFR  Pwt*  1815. 1831  and  1862 

Addition  of  Covaraga  to  tha  NASA  FAR 
Supplamant  on  tha  Havtaw  of 
Contractor  and  Subcontractor 
Companaatlon  for  Raaaonabianaaa 

AGENCY:  Office  orProcurement, 

Proctuement  Policy  Division,  National 

Aeronautics  and  Space  Administration 

(NASA). 

ACnOM:  Notice  of  proposed  rulemaking. 

summary:  This  notice  proposee  to 
amend  the  NASA  Fedoel  Acquisition 
Regulation  Supplement  (NFS).  This  rule 
sets  forth  the  policies  for  reviewing  the 
reasonableness  of  contractor  and 
suboantractor  compensation  fbr  support 
service  contracts,  as  well  as  the 
solicitation  provision  for  obtaining  such 
information.  It  also  sets  forth  the 
requirement  fbr  the  prenegotiation 
position  memorandum  to  discuss 
excessive  wages,  if  any  are  found. 
DATES:  Comments  must  be  received  on 
or  before  November  8, 1993. 
A00RE8SES:  Submit  comments  to  Mr. 
Joseph  La  Cran,  NASA,  Code  HC, 
Washington,  DC  20546.  Comments 
regarding  paperwork  reduction,  in 
addition  to  being  forwerded  to  NASA, 
may  also  be  sent  to  the  Office  of 
Information  and  Regulatory  Affairs, 
Office  of  Management  and  Budget, 
Attention:  Jonas  Neihardt,  Desk  Officer 
for  NASA,  Telephone  (202)  395-4814. 
3235  NEOB.  Washington.  DC  20503. 
FOR  FURTHER  WtFORMATMM  CONTACT: 
Mr.  Joseph  Le  Cren,  Telephone:  (202) 
358-0003. 

SUPPLEMDITARY  INPORMAT10NC 

Background 

A  recent  Office  of  the  Inspector 
General  (OIG)  audit  report  criticized  the 
agency  ba  paying  excessive  wages 
undei  some  of  its  support  service 
contracts.  According  to  the  OIG,  this 
situation  was  due  to  contractor 


comp«i8ation  not  baihg  moidtarad' 
during  contract  performance,  and- 
contractors  not  using  survey  data  in 
establishing  their  pnopoaad  wage  ntat. 
The  Federal  Acouisition  Regulation 
31.205-6  already  discusses  the  bctors 
for  determining  the  reasonableness  of 
contractor  compensation,  which 
includes  wage  surreys.  HoMrever,  it  does 
not  provide  gtiidance  as  to  when 
contractor  compensation  is  to  be 
reviewed  for  reasanabieness.  The 
purpose  of  this  proposed  change  is  to 
provide  such  guidance  with  respect  to 
the  agency's  support  service  conttecte. 

Impact 

NASA  certifies  that  this  proposed 
regulation  will  not  have  a  si^ificant 
economic  effect  on  a  subetmitial  number 
of  small  entities  under  the  Regulatory 
Flexibility  Act  (5  U.S.C.  601  et  seq.). 
NASA  will  request  0MB  approval  on 
reporting  or  recordkeeping  requirements 
subject  to  the  Paperwork  Reduction  Act 

List  of  Subiecto  in  48  CFR  Parla  181S, 
1831  and  1852 

Government  procurement. 
Thomas  S.  Loadtka, 

Acting  Depu  ty  Associate  Admiidstntarfir 
Procunment. 

Accordingly,  NASA  pmposerto 
amend  48  CFR  parte  1819. 1831.  md 
1852  as  follows: 

1.  The  authority  citation  for  48  CFR 
parts  1815, 1831  and  1852  continues  to 
read  as  follows: 

Authority:  42  U.S.C  2743(c)(1). 

PART  1815-CONTRACTING  BY 
NEGOTIATION 

2.  In  section  1813.807-70,  paragraph 
(d)(1)  is  revised  to  read  as  fi>liaws: 

1815.607-70    ContantofthapfaneooUatlon 
position  memorandum. 

•        •        •        •        •      . 

(d)  Cost  analysis.  (1)  Include  a 
parallel  tabulation,  by  element  of  cost 
and  profit/fee,  of  the  contractor's 
proposal,  the  Government's  negotiiation 
objective,  and  the  Government's 
maximum  position,  if  applicable.  For 
each  element  of  cost,  compare  the 
contractor's  proposal  and  each 
Government  portion,  explain  the 
differences  and  how  the  Government 
position(8)  were  developed,  including 
Uie  estimating  assumptions  and 
projection  techniques  employed,  and' 
how  the  positions  differ  in  approach. 
Include  a  discussion  of  excessive  wages 
found  (if  applicable)  and  their  planned 
resolution  (see  1831.205-670).  Explain 
how  historical  costs,  including  costs 
Incurred  under  a  letter  contract  (if 
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applicable),  were  used  in  developing  the 
negotiation  objective. 


PART  1831— COTfTRACT  COST 
PRINaPLES  AND  PROCEDURES 

3.  Sections  1831.205-670  and 
1831.205-671  are  added  to  read  as 
follows: 

1831.206-670    EvakMtion  of  oontraetar  and 
subcontractor  oompsnaatton  for  support 
aarvioa  eontraeta. 

(a)  The  contracting  officer  shall 
evaluate  the  reasonableness  of 
compensation  for  support  service 
contracts: 

(1)  Prior  to  the  award  of  a  cost 
reimbursement  or  non-competitive 
fixed-price  type  contract  which  has  a 
total  potential  value  in  excess  of 
$500,000;  and 

(2)  Periodically  after  award  for  cost 
reimbursement  contracts,  but  at  least 
every  three  years. 

(b)  The  contracting  officer  shall 
ensure  the  reasonableness  of 
compensation  is  evaluated  for  cost 
reimbursement  or  non-competitive 
fixed-price  type  support  service 
subcontracts  imder  a  prime  contract 
meeting  the  criteria  in  paragraph  (a)(1) 
of  this  section  where: 

(1)  The  subcontract  has  a  total 
potential  value  in  excess  of  $500,000; 
and 

(2)  The  amiuIaUve  value  of  all  of  a 
subcontractor's  support  service 
subcontracts  under  the  prime  contract  is 
in  excess  of  10  percent  of  the  prime 
contract's  total  potential  value. 

(c)(1)  Offerors  shall  be  required  to 
submit  as  pait  of  their  proposals  a 
compensation  plan  addressing  all 
proposed  labor  categories.  Offerors  also 
shall  demonstrate  in  writing  that  their 
proposed  compensation  is  reasonable. 

(2)  Subcontractors  meeting  the  criteria 
in  paragraph  (b)  of  this  section  shall  be 
required  to  comply  vnth  paragraph 
(c)(1). 

(d)  The  contracting  officer's  preaward 
evaluation  of  each  offeror's  and  their 
subcontractors'  compensation  should  be 
done  as  part  of,  or  in  addition  to  E)CAA 
audits,  price  analyses,  or  any  other 
means  deemed  to  be  necessary. 

(e)  The  results  of  the  contracting 
officer's  evaluation,  including  any 
excessive  compensation  found  and  its 
planned  resolution,  shall  be  addressed 
in  the  prenegotiation  position 
memorandum,  with  the  final  resolution 
discussed  in  the  price  negotiation 
memorandum. 

(f)  The  contracting  officer  shall  ensure 
that  the  reasonableness  of  compensation 
for  cost  reimbursement  subcontracts 


meeting  the  cri  eria  in  paragrap  hs  (b)(1) 
and  (2)  of  this  faction  is  periodically 
reviewed  after  iward,  but  at  let  st  every 
three  years. 

(g)  the  resul's  of  the  periodic 
evaluations  of  contractor  and 
subcontractor  compensation  af  .er 
contract  award  shall  be  dociunsnted  in 
the  contract  filo. 

1S31.20B-671    fioUcHatton  provision. 

The  contract  ng  officer  shall  insert  a 
provision  subsantially  the  same  as  the 
provision  at  1852.231-71, 
Determination  of  Compensation,  in 
solicitations  fo^  support  services  which 
contemplate  th  3  award  of  a  co^t 
reimbursement  or  non-competitive 
fixed-price  typ)  contract  having  a  total 
potential  value  in  excess  of  $500,000. 

PART  1852— SOUCfTATION 
PROVISIONS  AND  CONTRACT 
CLAUSES 

4.  Section  1852.231-71  is  added  to 
read  as  follows: 

1852.231-71    I>)lannlnation  of 
CompanaaHon  Fiaaaonablanaaa. 

As  prescribed  at  1831.205-671,  insert 
the  following  provision. 

Detarmimtian  of  Cmnpansation 
RBUonablenaH  :XXX  109X) 

(a)  The  proposal  shall  include  a  total 
compensation  plan.  This  plan  shall  address 
all  proposed  labor  categories,  including  those 
personnel  subject  to  union  agreements,  the 
Service  Contract  Act,  and  those  exempt  from 
both  of  the  above.  The  total  compensation 
plan  shall  induce  the  salaries/ v -ages,  fringe 
benefits  and  leave  programs  proposed  for 
each  of  these  cat  )gories  of  labor  The  plan 
also  shall  includ )  a  discussion  of  the 
consistency  of  the  plan  among  the  categories 
of  labor  being  priposed.  Differences  twtween 
benefits  o^red  yirofessional  and  non- 
professional employees  shall  b(  highlighted. 
The  requirements  of  this  plan  may  be 
combined  with  tiat  required  by  the  clause  at 
FAR  52.222-46,  'Evaluation  of 
Compensation  fcr  Professional  Employees." 

(b)  The  offeror  shall  provide  written 
support  to  demo  istrate  that  its  proposed 
compensation  Is  reasonable. 

(c)  The  offeror  shall  Include  the  rationale 
for  any  conformance  procedures  used  for 
those  Service  Contract  Act  employees 
proposed  that  dc  not  fell  within  the  scope  of 
any  classification  listed  in  the  applicable 
wage  determination. 

(d)  The  offeror  shall  require  ^11  support 
service  subcontr  tcton  (1)  with  proposed  cost 
reimbursement  c  r  non-compet  .tive  fixed- 
price  type  subco  ^tracts  having  a  total 
potential  value  ii  excess  of  S5 00,000  and  (2) 
the  cumulative  \  alue  of  all  the  ir  support 
service  subcontncts  imder  the  proposed 
prime  contract  ir  in  excess  of  10  percent  of 
the  prime  contrect's  total  potential  value, 
provide  as  p>art  c  f  their  propaials  the 
information  idei  tified  in  paragraphs  (a) 
through  (c)  of  th  s  provision. 


(End  of  provision) 

[FR  Doc.  93-21693  Piled  9-7-93;  8:45  am] 
BMJNO  COOC  Tf  10-et-« 

DEPARTMENT  OF  COMMERCE 

National  Ocaanic  and  Atmoapheric 
Adminiatration 

50  CFR  Part  625 

[Ooclcat  No.  930932-3232  LD.  #0816930] 

Summar  Rounder  Rahary 

AGENCY:  National  Marine  Fisheries 

Service  (NMFS),  National  Oceanic  and 

Atmospheric  Administration  (NOAA), 

Ck)mmerce. 

ACTION:  Proposed  rule;  request  for 

comments. 

SUMMARY:  NMFS  issues  this  proposed 
rule  to  implement  the  conservation  and 
management  measures  prescribed  in 
Amendment  5  to  the  Fishery 
Management  Plan  for  the  Summer 
Flounder  Fishery  (FMP).  This  rule 
proposes  to  allow  two  or  more  states, 
under  mutual  agreement  and  with  the 
concurrence  of  the  Regional  Director,  to 
transfer  or  combine  their  siunmer 
flounder  commercial  quota.  The  intent 
of  Amendment  5  is  to  provide  a 
mechanism  within  the  overall  coastwide 
quota  to  give  the  states  flexibility  in 
quota  management  in  order  to  respond 
to  changes  in  landing  patterns  or 
emergency  situations.  An  emergency 
interim  rule  that  is  effective  from 
August  23, 1993,  through  November  24, 
1993,  with  a  possible  90-day  extension, 
would  be  superseded  by  this 
amendment,  if  implemented. 
DATES:  Comments  on  the  proposed  rule 
must  be  received  on  or  before  October 
25. 1993. 

ADDRESSES:  Comments  on  the  proposed 
rule,  the  FMP,  or  supporting  documents 
should  be  sent  to  Richard  Roe,  Director, 
Northeast  Region,  National  Marine 
Fisheries  Service,  Northeast  Regional 
Office,  1  Blackburn  Drive,  Gloucester, 
MA  01930-2298.  Mark  the  outside  of 
the  envelope  "Comments  on  Summer 
Flounder  Plan". 

Copies  of  Amendment  5,  the 
environmental  assessment  (EA),  and  the 
regulatory  impact  review  (RIR)  are 
available  from  John  C.  Bryson, 
Executive  Director,  Mid-Atlantic 
Fishery  Management  Council,  room 
2115  Federal  Building,  300  S.  New 
Street,  Dover,  DE. 

Copies  regarding  the  burden-hour 
estimates  or  any  other  aspect  of  the 
collection-of-information  requirements 
contained  in  this  proposed  rule  should 
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be  sent  to  the  Director.  NoithMst 
Region.  SMFS  (see  AOORiMSS)  and  the 
Office  of  Management  and  Budget 
(Attention:  NOAA  Deak  Officer), 
Washington,  DC  20503. 
FOn  n/RTHER  IWrOOMATWW  CONTACT: 
Hannah  Ckxidale,  Fishery  Policy 
Analyst.  508-281-9101. 
SUf PLEUENTARY  MfOmiATION;  The 
sununer  flounder  fishery  is  managed 
under  the  FMP,  which  wm  developed 
jointly  by  the  Atlantic  States  Marine 
Fisheries  Commission  (ASMFC)  and  the 
Mid-Atlantic  Fishery  Managenrant 
Council  (Council)  in  consultation  with 
the  New  England  and  South  Atlantic 
Fishef7  M^magement  Councils.  The 
management  unit  for  the  FMP  is 
summer  flounder  {Paralichthys 
dentatus)  in  U.S.  waters  of  the  Atlantic 
Ocean  from  the  southern  border  of 
North  Carolina  northward  to  the 
Canadian  L   ,  der.  The  objectives  of  the 
FMP  are  to;  (1)  Reduce  fishing  mortality 
in  the  summer  flounder  fishery  to  assure 
that  overfishing  does  not  occur;  (2) 
reduce  fishing  mortality  on  immature 
summer  flounder  to  increase  spawning 
stock  biomass;  (3)  improve  the  yield 
from  the  fishery;  (4)  promote  compatible 
management  regulations  between  state 
and  Federal  jimsdictions;  (5)  promote 
unifbnn  and  effective  enforcement  of 
regulations;  and  (6)  minimize 
regulations  to  achieve  the  management 
objectives  stated  above. 

Implemdnting  ret^ulations  for  the 
summer  flounder  fishery  are  isaued 
under  authoiity  of  the  Magnusan 
Fishery  Conservation  and  Management 
Act  (Magnuscn  Act)  and  are  found  at  50 
CFR  part  ft25.  The  regulations  w«« 
amended  on  December  4,  1992  (57  FR 
57358),  by  the  final  rule  to  implement 
Amendmaj:'  2  to  the  FMP,  and  on  July 
27,  1993  (58  FR  40072),  by  the  final  rule 
to  implement  Amendment  3.  These 
regulations  imposed  several 
management  measures,  including  an 
annual  commercial  quota  allocated  on  a 
percentage  basis  to  the  Atlantic  coast 
states  from  North  Clarolina  to  Maine. 
The  total  annual  coa^wide  quota  is 
divided  among  eleven  coastal  states  on 
a  percentage  basis,  with  the  percentages 
based  on  i>tate  shares  of  commercial 
landings  for  the  period  1980-1989.  State 
percentage  shares  of  the  quota  are  based 
on  these  historic  landings  so  that  each 
state  receives  an  initial  allocation  In  the 
same  proportion  as  past  landings  to 
overall  landings  for  the  period  1980-89. 

In  recent  years,  however,  vessel 
landing  patterns  have  changed,  in  some 
cases  significantly,  from  the  period  of 
time  used  to  establish  the  state 
allocations  ^n  response  to  this,  state 
fisheries  agwucies  have  requested  a 


regulatory  t^ongw  to  msble  them  to 
transfan  or  comUne  quota  with  NMFS 
approval.  At  ita  Julv  1M3  meeting,  the 
Council  voted  to  adopt  Amendment  5  to 
the  Summer  Flounder  FMP  to  enact  this 
regulatory  change.  The  Council  also 
voted  to  requaat  anwgancy 
implementation  of  Amendment  5  in 
order  to  allow  the  State  of  Virginia  the 
opportimity  to  seek  to  transfer  uf  1993 
quota.  A  notice  of  availability  for  the 
proposed  Amendment  5  was  published 
in  the  Pedaral  Ragiatar  on  August  20. 
1993.  58  FR  44318. 

The  intent  of  Amendnraot  9  is  to 
provide  states  with  flexibility  to  manage 
their  commercial  quota.  The  ability  to 
transfw  or  combine  quotas  provides  a 
mechanism  to  respond  to  changes  in 
landing  patterns  which  may  result  from 
changes  in  stock  availability  or  fishing 
behavior,  navigational  problems,  vessel 
emergencies,  or  hazardous  weather.  The 
ability  to  transfer  or  combine  quota 
would  enable  the  states  to  offset  the 
increased  usage  of  one  state's  ports  by 
another  state's  fishermen,  and  address 
situations  that  might  otherwise  mean 
that  a  vessel  would  be  forced  to  dump 
a  catch,  of  summer  floundw  or  pay  a  fine 
if  it  was  forced  to  dock  during  an 
emergency  in  a  state  with  a  closed 
fishery. 

A  separate  application  would  be 
required  for  each  quota  transfer  or 
combination.  One  or  more  states  would 
agree  to  transfer  or  combine  a  certain 
amount  of  quota  to  or  with  one  or  more 
other  states  who  in  return  would  agree 
to  accept  or  share  the  amount  The 
application  would  have  to  be  in  writing 
to  the  Director,  Northeast  Region,  NTt/fFS 
(Regional  Director),  otd  be  signed  by  an 
appropriate  official  fram  each  state 
involved.  Each  application  would  have 
to  identify  each  state  involved  and  the 
amount  of  quota  to  be  transferred  or 
combined.  The  Regional  Director  would 
consider  each  application  under  the 
criteria  outlined  in  §  625.20(0  and 
would  notify  the  states  submitting  the 
application  of  his/her  disposition  of  it 
within  10  working  days  of  the  writtrai 
submission. 

If  the  Regional  Director  approves  the 
application,  NMFS  would  publish  a 
notice  to  that  effect  In  the  Federal 
Register.  NMFS  law  enforcement  agents 
would  be  notified  of  quota  transfers  or 
combinations  before  any  landings  could 
be  made  under  the  adjusted  quota.  For 
these  reasons,  only  one  application  from 
a  state  for  a  quota  transfer  or 
combination  could  be  in  process  at  any 
given  time  from  that  state. 

The  transfer  or  combination  of  quota 
would  not  revise  the  coastwide 
commercial  quota  or  alter  the  handling 
of  quota  overages  specified  in  §  625.20 


(d)(2)  and  (d)(3).  Tranaferaand 
combinations  would  remain  in  affect 
only  for  the  calendar  year  for  which  the 
application  was  made.  As  a  result, 
authorizing  quota  transfers  and 
combinations  among  stataa  wrauld  oot^ 
be  expected  to  impact  negatively  other 
states  because  there  would  be  no  overall 
adjustment  in  the  total  allowable  quota 
and  no  permanent  redistribution  of 
quota  shares. 

In  the  case  of  quota  transfo',  the 
recipient  state  would  be  raaponaible  for 
a  quota  ovwage,  which  would  be 
d^ucted  from  tha  foUowing  year's 
quota  for  that  state.  In  the  case  of  a 

auota  combination,  an  overage  would  be 
educted  in  the  following  year  from  tha 
Quotas  of  all  participant  states,  with  tha 
eduction  made  in  the  same  proportion 
as  their  contribution  to  the  combined 
quota.  For  example,  states  A  and  B 
combine  quota,  with  state  A 
contributing  70  percent  and  state  B 
contributing  30  percent  of  the  combined 
quota  amount.  If  there  is  a  quota 
overage,  70  percent  of  the  overage 
would  be  deducted  from  the  following 
year's  quota  for  state  A  and  30  percent 
would  be  deducted  from  the  following 
year's  quota  for  state  B. 

Technical  Changas 

This  proposed  rule  also  includes  two 
technical  changes  proposed  by  NMFS  to 
the  FMP  implementing  regulations.  The 
first  is  in  response  to  a  request  from 
NMFS  law  enforcement  agents  to  add  a 
clear  definition  of  "land"  to  the 
regulations.  NMFS  proposes  to  adopt 
the  definition  that  is  ciurently  used  in 
the  FMP  for  Atlantic  Sea  Scallops, 
"Land  means  to  begin  oCnoading  fi&b,  to 
offload  fish,  or  to  enter  port  with  fish." 
This  change  is  being  proposed  to 
enhance  enforcement  of  landing 
prohibitions  and  restrictions. 

Tha  second  technical  change  would 
modify  the  size  of  the  container 
required  in  §  625.25.  to  be  consistent 
with  similar  requirement  proposed  by 
the  New  England  Fishery  Management 
Council  as  part  of  Amendment  5  to  tha 
Fishery  Management  Plan  for  the 
Northeast  MultispadeS  Fishery.  Because 
many  vessels  participate  in  both  of  these 
fisheries,  NMFS  proposes  to  use  the 
same  definition  in  the  summer  flounder 
regulations  as  in  the  Multispedes 
regulations  to  prevent  confuaion  to  tha 
industry  and  improve  enforcement 
efforts. 

Qassificatioii 

Section  304(a)(l)P)(ii)  of  the 
Magnuson  Act,  as  amended,  requires  the 
Secretary  of  Commerce  (Secretary)  to 
publish  regulations  proposed  by  a 
Council  within  15  days  of  tha  receipt  of 
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the  Amendment  and  proposed 
regulations.  At  this  time  the  Secretary 
has  not  determined  that  the  Amendment 
these  rules  would  implement  is 
consistent  with  the  national  standards, 
other  provisions  of  the  Magnuson  Act, 
and  omer  applicable  law.  The  Secretary, 
in  making  that  determination,  will  take 
into  account  the  information,  views,  and 
comments  received  during  the  comment 
period. 

The  Assistant  Administrator  for 
Fisheries,  NOAA  (Assistant 
Administrator),  has  determined  that  this 
proposed  rule  is  not  a  "major  rule" 
requiring  a  regulatory  impact  analysis 
under  Executive  Order  12291.  This 
determination  is  based  on  the  draft 
Regulatory  Impact  Review  (RIR),  that 
demonstrates  that  there  would  be  no 
adverse  impact  to  fishermen  in  the 
affected  states.  It  is  unknown  what 
transfers  and  combinations  of  quotas 
would  be  mutually  agreed  upon  by  the 
directors  of  the  state  fisheries  agencies, 
if  this  rule  is  implemented;  therefore, 
specific  effects  of  a  given  action  could 
not  be  assessed  until  requests  are 
submitted  by  respective  state  fisheries 
directors.  Quota  transfers  or 
combinations  will  be  made  to  address 
circumstances  which  arise  on  an  annual 
basis  and  will  have  no  permanent  effect 
on  the  distribution  of  commercial  quota 
among  the  states.  Fishermen  in  states 
which  are  not  involved  in  the  quota 
transfer  or  combination  should  not  be 
negatively  impacted  because  the  transfer 
or  combination  does  not  alter  either  the 
overall  coastwide  quota  or  the  quota  in 
their  state.  A  copy  of  the  RIR  may  be 
obtained  from  the  Council  (see 
ADDRESSES). 

This  proposed  rule  is  exempt  from  the 
procedure  of  E.0. 12291  under  section 
8(a)(2)  of  that  order.  It  is  being  reported 
to  the  Director,  Office  of  Management 
and  Budget,  with  an  explanation  of  why 
it  is  not  possible  to  follow  the 
procedures  of  that  order. 

The  General  Counsel  of  the 
Department  of  Commerce  certified  to 
the  Small  Business  Administration  that 
this  proposed  rule,  if  adopted,  will  not 
have  a  significant  economic  impact  on 
a  substantial  number  of  small  entities 
because  of  the  reasons  set  forth  in  the 
RIR  prepared  by  the  Council,  a  copy  of 
which  may  be  obtained  from  the 
Council  (see  ADDRESSES).  As  a  result,  a 
regulatory  flexibility  analysis  was  not 
prepared. 

Inis  proposed  rule  contains  a 
collection-of-information  requirement 
subject  to  the  Paperwork  Reduction  Act. 
A  request  to  collect  this  information  has 
been  submitted  to  the  Office  of 
Management  and  Budget  (OMB)  for 
approval  under  OMB  Control  Number 


0648-0202.  The  { ublic's  reporting 
burden  for  this  re  quirement  is  15 
minutes  for  each  Arritten  submission  for 
request  for  quota  iransfers  or 
combinations.  Send  comments 
regarding  this  buiden  estimate,  or  any 
other  aspect  of  th  s  collection  of 
information,  including  suggestions  for 
reducing  this  bur  len,  to  NMFS  and 
OMB  (see  ADDRESSES). 

List  of  Subject*  ir  50  CFR  Fart  625 

Fisheries,  Repenting  and 
recordkeeping  requirements. 

Dated:  September  2, 1993. 
Samuel  W.McKmc, 
Program  Manageimnt  Ofpcw.  National 
Marine  Fisheries  Scvice. 

For  reasons  set  forth  in  the  preamble, 
50  CFR  part  625  is  proposed  to  be 
amended  as  folio  vs: 

PART  625— SUM  MER  FLOUNDER 
FISHERY 

1.  The  authorit '  citation  for  part  625 
continues  to  read  as  follows: 

Authority:  16  U.5.C.  1801  etseq. 

2.  The  following  definition  is  added 
to  §625.2: 

1625.2    DeflnMonii. 

Land  means  to  >egin  offloading  fish, 
to  offioad  fish,  or  to  enter  port  with  fish. 

3.  Section  625.^0  is  amended  by 
adding  a  new  par  igraph  (f): 

S62S.20    Catch  qu9tM  and  other 
rMtrictione. 


(f)  Quota  transfers  and  combinations. 
Any  state  implementing  a  state 
commercial  quota  for  smr  mer  floimder 
may  apply  to  the  Regional  Director  to 
transfer  part  or  all  of  its  annual  quota  to 
one  or  more  states.  Two  or  more  states 
implementing  a  state  commercial  quota 
for  summer  flounder  may  apply  to  the 
Regional  Director  to  combine  their 
quotas,  or  part  of  their  quotas,  into  an 
overall  regional  quota.  Applications  for 
transfer  or  combiration  o"' commercial 
quotas  for  summe:*  flounder  must  be  in 
writing  and  signed  by  the  principal  state 
official  with  marine  fishery  management 
responsibility  and  expertise,  or  his/her 
previously  named  designee,  for  each 
state  involved.  Thd  application  must 
certify  that  all  pertinent  state 
requirements  have  been  net.  Each 
application  must  identify  the  states 
involved  and  the  amount  of  quota  to  be 
transferred  or  combined. 

(1)  Within  10  working  days  following 
receipt  of  an  appli::ation,  the  Regional 
Director  shall  notiry  the  appropriate 


state  officials  of  the  dispotitioa  of  the 

request.  The  Regional  Director  shall 
consider  the  following  criteria  in  the 
evaluation  of  requests  to  transfer  or 
combine  quota. 

(i)  The  transfer  or  combination  will 
not  preclude  the  overall  annual  quota 
fix>m  being  fully  harvested; 

(ii)  The  transfer  addresses  an 
unforeseen  variation  or  contingency  in 
the  fishery;  and 

(iii)  The  transfer  is  consistent  with  the 
objectives  of  the  FMP  and  Magnuson 
Act. 

(2)  The  transfer  or  combination  of 
quota  shall  be  valid  only  for  the 
calendar  year  for  which  the  application 
was  made  and  will  be  effective  upon  the 
filing  by  NMFS  of  a  notification  of  the 
approval  of  the  transfer  or  combination 
with  the  Office  of  the  Federal  Register. 

(3)  A  state  may  not  submit  a  request 
to  transfer  or  combine  quota  if  a  request 
to  which  it  is  party  is  pending  before  the 
Regional  Director.  A  state  may  submit  a 
new  request  when  it  receives  notice  that 
the  Regional  Director  has  disapproved 
the  previous  request  or  when 
notification  of  the  transfer  or 
combination  of  quota  has  been  filed  at 
the  Federal  Register. 

(4)  If  there  is  a  quota  overage  among 
states  involved  in  the  combination  of 
quota  at  the  end  of  the  fishing  year,  the 
overage  will  be  deducted  from  the 
following  year's  quota  for  each  of  the 
states  involved  in  the  combined  quota. 
The  deduction  will  be  proportional, 
based  on  each  state's  relative  share  of 
the  combined  quota  for  the  previous 
year.  A  transfer  or  combination  of  quota 
does  not  alter  any  state's  percentage 
share  of  the  overall  quota  specified  in 
paragraph  (d)  of  this  section. 

4.  Section  625.25,  paragraph  (d)  is 
revised  to  read  as  follows: 

1 625.25    Poaaaaaion  UmH. 

(d)  Neither  owners  nor  operators  of 
otter  trawlers  issued  a  permit  under 
§  625.4  and  fishing  with,  or  possessing 
on  board,  nets  or  pieces  of  net  that  do 
not  meet  the  minimum  mesh-size 
requirements  (except  pieces  of  netting 
no  larger  than  3  feet  square  (0.9  m 
square)  that  may  be  necessary  to  repair 
smaller  mesh  sections  of  the  net  forward 
of  the  terminal  portion  of  the  net  to 
which  the  minimimi  mesh-size 
requirement  applies)  may  possess  100 
pounds  (45.4  kg)  or  more  of  summer 
flounder  May  1  through  October  31  or 
200  pounds  (90.8  kg)  or  more  of  summer 
flounder  November  1  through  April  30. 
Summer  flounder  on  board  these  vessels 
shall  be  stored  in  a  separate  box  with  a 
hquid  capacity  of  18.2  gallons  (70 
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liters),  which  is  readily  available  for 
inspection. 


IFR  Doc  93-21855  Piled  »-2-93;  3:57  pm) 
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TN«  section  of  the  FEDERAL  REGISTER 
contains  documents  ot«er  tian  nies  or 
propoMd  rutee  ttft  are  appicabie  to  the 
public.  NoMoee  of  hearings  end  investigaHons. 
commime  meetings,  agen^  decisions  and 
ruiings,  delegations  of  auttefjty.  filing  of 
petitions  and  applications  and  agency 
statements  of  organization  and  functions  are 
eiiamplee  of  documents  appearing  in  this 
section. 


DEPARTMENT  OF  AGRICULTURE 

Animal  mni  Plant  Health  Inapaction 
Servica 

[Docket  No.  BS-116-1] 

Caigana,  Inc.;  Racaipt  of  Patltion  for 
Determination  of  Nonregulatad  Statua 
of  Ganatic^  Englnaaiad  Cotton  LInaa 

AGENCY:  Animal  and  Plant  Heahh 
Inspection  Senrice,  USDA. 
ACTION:  Notice. 

SUMMARY:  We  are  advising  the  puUtc 
that  the  Animal  and  Plant  Health 
Inspection  Service  (APHIS)  has  received 
a  petition  from  Calgene,  Inc.,  seeking  a 
detennination  regarding  &e  regulatory 
status  of  its  BXNTM  cotton.  In 
accordance  with  our  regulations,  we  are 
soliciting  public  comments  on  whether 
such  cotton  presents  a  plant  pest  risk. 
This  action  is  necessary  to  enable 
interested  persons  to  advise  APHIS  on 
any  plant  pest  issues  raised  by  this 
petition. 

DATES:  Written  comments  must  be 
received  on  or  before  November  8. 1993. 

ADDRESSES:  To  halp  annire  that  your 

written  comments  are  considered,  send 
an  original  and  three  copies  to  Chief, 
Regulatory  Analysis  and  Development, 
PPD.  APHIS.  USDA,  room  804,  Federal 
Building,  6505  Belcrest  Road, 
Hyattsvilia.  MD  20782.  Please  state  that 
your  commei^  refer  to  Docket  No.  93- 
116-L  A  copy  of  tbe  Ca^eoe  petition 
and  any  written  comments  received  may 
be  tnspectad  at  USDA,  room  1141, 
South  Building,  14th  Street  and 
Independence  Avenue  SW., 
Washington,  DC.  or  at  USDA.  suite  7 
(first  floor)  Fedaral  Building.  6505 
Belcrest  Road,  Hyattsvilla  MD  20782 
between  8  ajn.  and  4:30  p.m.  Monday 
through  Friday,  except  holidays.  To 
facilitate  entry  at  either  location  or  to 
obtain  a  copy  of  the  Calgene  petition, 
contact  Ms.  Kay  Patarson  at  301-436- 
7601.  S 


FOR  RJRTMER  aiPORIIATION  CONTACT:  Mr. 

Michael  G.  Sdiechiman.  Senior  Staff 
Microbiologist,  BBIP.  APHIS,  USDA, 
room  850,  Federal  liuilding,  6505 
Belcrest  Road,  Hytftsville,  MD  20782. 
301-436-7601. 

SUPPLEMENTARY  INP  MM^.TKM:  On  July 
15. 1993.  the  Animid  and  Plant  Health 
Inspection  Service  '■  APHIS)  received  a 
"Petition  for  Deterriinalion  of 
Nonregulated  Statu !  vmder  7  CFR  Part 
340"  bom  Calgoie.  Inc.  (Calgene).  of 
Davis.  CA.  The  Caij  ene  petition  seeks  a 
determination  that ;  ts  BXN)  cotton  it 
not  a  "regulated  art  cle'  imder 
regulations  at  7  CFI  part  340  (the 
regulations). 

The  Calgene  petit  on  states  that 
BXNTM  cotton  shou  d  nit  be  regulated 
by  APHIS  because  i  do  »  not  present  a 
plant  pest  risk.  BXN^m  cotton  nas  been 
described  by  C^gece  as  any  previously 
field  tested  cotton  cilti'/ar  containing 
the  BXN  gene,  a  gee  9  isolated  frtun  the 
hactenuza KJebuelk  pneumoniae vjibBp. 
ozaenae  thaA  encodf  s  an  enzyme 
(nitrilase)  that  dagrs  dec  the  herbicide 
bromoxynil,  thus  co  afia*ring  tolerance  to 
the  heibicide.  In  the  BXNtm  cotton  lines 
subject  to  this  petiti<  >a.  the  regulatory 
sequences  associated  tirith  the  nitrilase 
gene  are  the  3Ss  proiooter  sequence 
from  cauliflower  mc  iaic  virus  and  the 
tml  3'  terminator  sec;  aeice  derived  from 
Agrobacterium  tumefaciens. 

BXNf**  cotton  ts  curently  considered 
a  regulated  article  m  div  the  regulations 
because  it  contains  gsna  sequences 
(vectors,  promoters  enc  terminator^ 
derived  from  plant  pitliogenic  sources. 
In  the  process  of  reviewing  15  field 
trials  with  BXN™  cctton,  APHIS 
determined  that  the  '-ectors  and  other 
elements  were  disamed,  and  that  the 
trials  did  not  present  a  risk  of  plant  pMt 
introduction  or  disseoiination. 

In  the  Federal  Plant  PestAct  (7  U.S.C 
ISOaa  et  seq.),  "plant  pest"  is  defined  es 
"as  any  living  stags  o^  Any  insacts. 
mites,  nematodas,  slugs,  snails, 
protozoa,  or  other  invertebrate  animals, 
bacteria,  fungi,  other  parasitic  plants  or 
reproductive  parts  thureof,  viruses,  or 
any  organisms  similar  to  or  allied  with 
any  of  the  foregoing,  or  any  infectious 
substances,  which  can  directly  or 
indirectly  injioe  or  cause  disease  or 
damage  in  any  plants  or  parts  thereof,  or 
any  processed,  manidtctured  or  other 
products  of  plante."  /  PHIS  views  this 
definition  very  broadly.  The  definitioB 
covers  direct  or  indirect  injoiy,  disease, 


or  damage  not  just  to  agricultural  crops. 
but  also  to  plants  in  general,  for 
example,  native  species,  as  well  as  to 
organisms  that  may  be  beneficial  to 
plants,  for  example,  honeybees, 
rhizobia,  etc. 

The  United  States  Environmental 
Protection  Agency  (EPA)  is  responsible 
for  the  regulation  of  pesticides  under 
the  Federal  Insecticide.  Fungicide  end 
Rodenticide  Act  (FIFRA)  (7  U.S.C.  135 
et  seq.).  FIFRA  requires  that  pesticides, 
including  herbicides,  be  registered  prior 
to  distribution  and  sale  unless  exempt 
by  regulation.  Plants  which  have  been 
genetically  modified  to  confer  herbicide 
tolerance  or  resistance  to  the  plants  ere 
not  regulated  under  this  act  since  they 
are  not  themselves  considered 
pesticides. 

In  cases  where  the  genetically 
modified  plants  allow  for  a  new  use  of 
an  herbicide  or  involve  a  different  use 
pattern  for  the  herbicide.  EPA  must 
approve  the  new  or  different  use.  In 
conducting  such  an  approval,  EPA 
considers  the  possibility  of  adverse 
effects  to  human  health  and  the 
environmeot  bom  the  use  of  the 
herbidda 

When  the  use  of  the  herbicide  on  the 
genetically  modified  plant  would  result 
in  an  increase  in  the  residues  of  the 
herbicide  in  a  food  or  feed  crop  for 
which  the  herbicide  is  currently 
re^stsred.  or  in  new  residues  in  a  crop 
for  which  the  herbicide  is  not  currently 
registered,  establishment  of  a  new 
tolerance  or  a  revision  of  the  existing 
tolerance  would  be  required.  Residue 
tolerances  for  pesticides  are  established 
by  EPA  under  the  Federal  Food,  Drug 
and  Cosmetic  Act  (FFDCA)  (21  U.S.C. 
201  et  seq.).  The  Food  and  Drug 
Administration  (FDA)  enforces 
tolerances  set  by  the  EPA  under  the 
FFEJCA.  FDA's  policy  statement 
concerning  r^ulation  of  plants  derived 
from  new  plant  varieties  was  published 
in  the  Federal  Register  on  May  29. 
1992.  and  appears  at  57  FR  22984- 
23005. 

Under  %  340.6  of  the  regulations,  any 
person  may  submit  a  petition  to  seek  a 
determination  that  a  particular  regulated 
article  shoold  not  be  regulated  by 
APHIS.  In  accordance  witii  the 
regulations,  this  notice  est^lishes  that 
comments  on  the  petition  will  be 
accepted  for  a  period  of  60  days  from 
the  date  of  this  notice.  After  reviewing 
the  data  submitted  by  the  petitioner, 
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written  comments  received  during  the 
comment  period,  and  other  relevant 
information,  APHIS  will  prepare  a 
decision  document  on  the  regulatory 
status  of  BXNTM  cotton. 

Authority:  7  U.S.C.  150aa-150j).  151-167. 
1622n:  31  U.S.C.  9701;  7  CFR  2.17,  2.51.  and 
371.2(c). 

Done  in  Washington,  DC.  this  1st  day  of 
September  1993. 
Terry  I-.  Medtey, 

Acting  Administrator,  Animal  and  Plant 
HealSi  Inspection  Service. 
IFR  Doc.  93-21867  Filed  9-7-93;  8:45  am) 

MLUNO  COOC  M10-S4-P 

[Docket  No.  93-10fr-1] 

Availability  of  Environmental 
Assessment  and  Finding  of  No 
Significant  Impact 

AGENCY:  Animal  and  Plant  Health   . 

Inspection  Service.  USDA. 

ACnow:  Notice. 

summary:  We  are  advising  the  public 
that  an  environmental  assessment  and    ' 
finding  of  no  significant  impact  have 
been  prepared  by  the  Animal  and  Plant 
Health  Inspection  Service  relative  to  the 
issuance  of  a  permit  to  allow  the  field 
testing  of  genetically  engineered 
organisms.  The  environmental 
assessment  provides  a  basis  for  our 
conclusion  Uiat  the  field  testing  of  the 
genetically  engineered  organisms  will 
not  present  a  risk  of  introducing  or 
disseminating  a  plant  pest  and  will  not 
have  a  significant  impact  on  the  quality 
of  the  human  environment.  Based  on  its 


finding  of  no  significant  impact,  the 
Animal  and  Plant  Health  Inspection 
Service  has  determined  that  an 
environmental  impact  statement  need 
not  be  prepared. 

A00RC88E8:  Copies  of  the  environmental 
assessment  and  finding  of  no  significant 
impact  are  available  for  public 
inspection  at  USDA.  room  1141,  South 
Building.  14th  Street  and  Independence 
Avenue  SW..  Washington,  DC,  between 
8  a.m.  and  4:30  p.m.,  Monday  through 
Friday,  except  holidays.  Persons 
wishing  to  inspect  those  documents  are 
encouraged  to  call  ahead  on  (202)  690- 
2817  to  facilitate  entry  into  the  reading 
room. 

FOR  FURTHER  MFORMATKW  CONTACT:  Dr. 
Arnold  Foudin,  Deputy  Director, 
Biotechnology  Permits,  BBEP.  APHIS, 
USDA.  room  850,  Federal  Building, 
6505  Belcrest  Road.  Hyattsville,  MD 
20782.  (301)  436-7612.  For  copies  of  the 
environmental  assessment  and  finding 
of  no  significant  impact,  write  to  Mr. 
Clayton  Givens  at  the  same  address. 
Please  refer  to  the  permit  numbers  listed 
below  when  ordering  documents. 
SUPFt.EMENTARY  INFORMATION:  The 
regulations  in  7  CFR  part  340  (referred 
to  below  as  the  regulations)  regulate  the 
introduction  (importation,  interstate 
movement,  and  release  into  the 
environment)  of  genetically  engineered 
organisms  and  products  that  are  plant 
pests  or  that  there  is  reason  to  believe 
are  plant  pests  (regulated  articles).  A 
permit  must  be  obtained  before  a 
regulated  article  may  be  introduced  into 
the  United  States.  The  regulations  set 


forth  the  procedures  for  obtaining  a 
limited  permit  for  the  importation  or 
interstate  movement  of  a  regulated 
article  and  for  obtaining  a  permit  for  the 
release  into  the  environment  of  a 
regulated  article.  The  Animal  and  Plant 
Health  Inspection  Service  (APHIS)  has 
stated  that  it  would  prepare  an 
environmental  assessment  and.  when 
necessary,  an  environmental  impact 
statement  before  issuing  a  permit  for  the 
release  into  the  environment  of  a 
regulated  article  (see  52  FR  22906). 

In  the  course  of  reviewing  each  permit 
application,  APHIS  assessed  the  impact 
on  the  environment  that  releasing  the 
organisms  under  the  conditions 
described  in  the  permit  application 
would  have.  APHIS  has  issued  a  permit 
for  the  field  testing  of  the  organisms 
listed  below  after  concluding  that  the 
organisms  will  not  present  a  risk  of 
plant  j>est  introduction  or  dissemination 
and  will  not  have  a  significant  impact 
on  the  quality  of  the  human 
environment.  The  environmental 
assessment  and  finding  of  no  significant 
impact,  which  are  based  on  data 
submitted  by  the  applicant  and  on  a 
review  of  other  relevant  literature, 
provide  the  public  with  docxunentation 
of  APHIS'  review  and  analysis  of  the 
environmental  impact  associated  with 
conducting  the  field  tests. 

The  environmental  assessment  and 
finding  of  no  significant  impact  have 
been  prepared  by  APHIS  relative  to  the 
issuance  of  a  permit  to  allow  the  field 
testing  of  the  following  genetically 
engineered  organisms: 


PerrnitNo. 


93-203-01 R,  renewal  of 
permit  92-156-01.  Is- 
sued on  09-23-92. 


Permittee 


Calgene,  lrxx>rporated 


Date  issued 


06-05-93 


Organisms 


Rapeseed  plants  genetically  engineered  to  express 
sense  or  anti-sense  desaturase  genes,  a 
iNoesterase  gene,  and  a  reductase  gene  for  oU 
modification. 


Field  test  loca- 
tion 


Georgia. 


The  environmental  assessment  and 
finding  of  no  significant  impact  have 
been  prepared  in  accordance  with:  (1) 
The  National  Environmental  Policy  Act 
of  1969  (NEPA)(42  U.S.C.  4321  et seq). 
(2)  Regulations  of  the  Council  on 
Environmental  Quality  for 
Implementing  the  Procedural  Provisions 
of  NEPA  (40  CFR  parts  1500-1508).  (3) 
USDA  Regulations  Implementing  NEPA 
(7  CFR  part  lb),  and  (4)  APHIS 
Guidelines  Implementing  NEPA  (44  FR 
50381-50384.  August  28, 1979,  and  44 
FR  51272-51274,  August  31, 1979). 


Done  in  Washington,  DC.  this  Ist  day  of 
September  1993. 
Tsiry  L  Medley. 

Acting  Administrator.  Animal  and  Plant 
HealJt  Inspection  Service. 
[FR  Doc.  93-21866  Filed  9-7-93;  8:45  am) 
SHJJNQ  COOC  34ie-44-# 


[Docket  No.  93-W1-1] 

Availability  of  Environmental 
Asaaatmanta  and  Finding*  of  No 
Significant  ImfMCt 

AGENCY:  Animal  and  Plant  Health 
Inspection  Service,  USDA. 
ACTION:  Notice. 


SUMMARY:  We  are  advising  the  public 
that  seven  environmental  assessments 
and  findings  of  no  significant  impact 
have  been  prepared  by  the  Animal  and 
Plant  Health  Inspection  Service  relative 
to  the  issuance  of  permits  to  allow  the 
interstate  movement  and  release  into  the 
environment  of  biological  control 
agents.  The  environmental  assessments 
provide  a  basis  for  our  conclusion  that 
the  interstate  movement  and  release  into 
the  environment  of  the  biological 
control  agents  will  not  present  a  risk  of 
introducing  into  or  disseminating 
within  the  United  States  a  plant  pest 
and  will  not  have  a  significant  impact 
on  the  quality  of  the  human 
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environment.  Based  on  its  findings  of  no 
significant  impact,  the  Animal  and  Plant 
Health  Inspection  Service  has 
determined  that  environmental  impact 
statements  need  not  be  prepared. 
ADDRESSES:  Copies  of  the  environmental 
assessments  and  findings  of  no 
significant  impact  are  available  for 
pubhc  inspection  at  USDA,  room  1141, 
South  Building,  14th  Street  and 
Independence  Avenue  SW., 
Washington,  DC,  between  8  a.m.  and 
4:30  p.m.,  Monday  through  Friday, 
except  holidays.  Persons  wishing  to 
inspect  those  documents  are  encouraged 
to  call  ahead  on  (202)  690-2817  to 
facilitate  entry  into  the  reading  room. 
FOR  FURTHER  INFORMATION  CONTACT:  Dr. 
Matthew  H.  Royer,  Chief  Operations 
Officer,  Biological  Assessment  and 
Taxonomic  Support,  Operational 
Support,  PPQ,  APHIS,  USDA,  room  626, 
Federal  Building.  6505  Belcrest  Road, 
Hyattsville.  MD  20782,  (301)  436-8896. 
For  copies  of  the  environmental 
assessments  and  findings  of  no 
significant  impact,  write  to  Ms.  Deborah 
Knott  at  the  same  address.  Please  refer 
to  the  permit  numbers  listed  below 
when  ordering  doc\unents. 
SUPPLEMENTARY  INFORMATION:  Under  the 
Federal  Plant  Pest  Act  as  amended  (7 
U.S.C.  ISOaa  et  seq.)  and  the  Plant 


Quarantine  Act  as  amended  (7  U.S.C 
151  et  seq.)  (the  Acts),  the  U.S. 
Department  of  Agricul  ure  (USDA)  has 
broad  authority  to  regvlate  the 
importation,  interstate  movement,  and 
release  into  the  enviro;iment  of 
organisms  in  order  to  prevent  the 
dissemination  of  plant  pests  into  the 
United  States  or  inters'  ate.  The  Animal 
and  Plant  Health  Inspection  Service 
(APHIS)  regulates  biological  control 
agents  that  are  plant  p<  sts  under 
regulations  promulgated  pursuant  to  the 
Acts  and  contained  ir  7  CFR  part  330 
(referred  to  below  as  tire  regmations). 
The  regulations  requi^o,  among  other 
things,  that  a  permit  be  obtained  for  the 
movement  of  a  plant  i»8t  into  or 
through  the  United  States  or  interstate. 
The  regulations  and  /.ds  also  allow  the 
E)epartment  to  include  in  the  permit 
conditions  to  prevent  the  dissemination 
of  plant  pests.  Under  the  National 
Environmental  Policy  Act  of  1969 
(NEPA)  (42  U.S.C.  432  .  et  seq).  APHIS 
is  required  to  prep>are  in  environmental 
assessment  before  issij  ng  a  permit  for 
the  movement  of  a  plant  pest  into  or 
through  the  United  States  or  interstate. 

In  accordance  with  epplicable 
regulations,  APHIS  har  received  seven 
applications  for  permits  for  the 
interstate  movement  aiid  release  into  the 


environment  of  biological  control 
agents.  In  the  course  of  reviewing  each 
permit  application,  APHIS  assessed  the 
impact  on  the  environment  of  releasing 
the  orRanisms  under  the  conditions 
described  in  the  permit  application. 
APHIS  has  issued  permits  for  the 
interstate  movement  and  release  into  the 
environment  of  the  organisms  Usted 
below  after  concluding  that  their 
movement  and  release  will  not  present 
a  risk  of  the  introduction  into  or 
dissemination  within  the  United  States 
of  plant  pests  and  will  not  have  a 
significant  impact  on  the  quality  of  the 
human  environment.  The 
environmental  assessments  and  findings 
of  no  significant  impact,  which  are 
based  on  data  submitted  by  the 
applicant  and  on  a  review  of  other 
relevant  literature,  provide  the  public 
with  doounentation  of  APHIS'  review 
and  analysis  of  the  environmental 
impact  associated  with  releasing  the 
biological  control  agents  into  the 
environment. 

Environmental  assessments  and 
findings  of  no  significant  impact  have 
been  prepared  by  APHIS  relative  to  the 
issuance  of  permits  for  the  interstate 
movement  and  release  into  the 
environment  of  the  following  biological 
control  agents: 


PecmrtNo. 

Permittee 

Date  pemiit  is- 
sued 

Organisms 

Rekj  test  loca- 
tion 

932449  

Neal  Spencer,  USDA- 
ARS. 

NMi  Sperwer,  USDA- 
ARS. 

James  Wagner, 
ZENECA  Ag  ProdiJCts. 

James  Wagner, 
ZENECA  Ag  PrnrtiiRts. 

James  Wagner, 
ZENECA  Ag  Products. 

Donald  Dahlsten,  Uni- 
versity of  Calitomia, 
Albany. 

Donald  Dahlsten.  Uni- 
versity of  California. 
Albany. 

5-^-93 

5-3-93 

6-2-«3 

7-19-93 

&-18-93 

7-16-93 

7-16-93 

Aohlhona  lacertosa,  a  beetle  for  the  control  of  leafy 

spurge. 
Chamaespheaa  hunganca,  a  root-boring  moth  for 

the  control  of  leafy  spurge. 
heliothis  armigera  NPV.  a  baculovirus  for  the  control 

(A  HeUothis  SQQ. 
heHotNs  aimigera  NPV,  a  baculovinis  for  the  control 

of  HMiotfits  spp. 
heliothis  anngera  NPV,  a  baculovirus  for  the  control 

of  HeWotfKS  spp. 
Bassus  rvfipes,  a  parasitoid  for  the  control  of  Cydia 

pomonalla. 

fristomerus,  vulnerator,  a  parasitoid  for  the  control 
of  Cydia  pomoneUa. 

Montana. 

932451  

Montana. 

939277 

939461  

Louisiana. 
Arkansas. 

939522 ; 

939685  

939686  

Arizona. 
Cairfomia. 

Califomia. 

The  environmental  assessments  and 
findings  of  no  significant  impact  have 
been  prepared  in  accordance  with:  (1) 
NEPA,  (2)  Regulations  of  the  Council  on 
Environmental  Quality  for 
Implementing  the  Procedural  Provisions 
of  NEPA  (40  CFR  parts  1500-1508),  (3) 
USDA  Regulations  Implementing  NEPA 
(7  CFR  part  lb),  and  (4)  APHIS 
Guidelines  Implementing  NEPA  (44  FR 
50381-50384,  August  28, 1979,  and  44 
FR  51272-51274,  August  31, 1979). 


Done  in  Washington.  DC.  this  1st  day  of 
September  1993. 
Tarry  L  Medlejr, 

Acting  Administrator.  An  imal  and  Plant 
Health  Inspection  Service. 
[FR  Doc  93-21864  Filed  »-7-93;  8:45  am) 
aiujNocooc  Mie-M-f 


[Dodwt  No.  93-107-1] 

R«c«lpt  of  ■  Permit  Application  for 
R«iM««  Into  the  Environment  of 
Genetically  Engineered  Organiams 

AGENCY:  Animal  and  Plant  Health 

Inspection  Service.  USDA. 

ACTION:  Notice. 

summary:  We  are  advising  the  pubUc 
that  an  application  for  a  permit  t6 
release  genetically  engineered 
organisms  into  the  environment  is  being 
reviewed  by  the  Animal  and  Plant 
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Health  Inspectioo  Service.  The 
application hea becmsuboutted  in 
accordance  with  7  CFR  pari  340.  which 
regulates  the  introduction  of  certain 
genetically  engineered  organisms  and 
products. 

ADDRESSES:  Copies  of  the  appUcation 
referenced  in  this  notice,  with  any 
confidential  business  information 
deleted,  are  available  for  public 
in^)ection  in  room  1141.  South 
Building.  U.S.  Department  of 
Agriculture,  14th  Street  and 
Indep>endence  Avenue  SW., 
Washington.  DC,  between  8  a.m.  and 
4:30  p.m.,  Monday  through  Friday, 
except  holidays.  Persons  wishing  to 
insp>ect  an  application  are  encouraged  to 
call  ahead  on  (202)  690-2817  to 


facilitate  entry  into  die  reeding  room. 
You  may  obtain  copies  of  the 
documents  by  writing  to  the  penon 
listed  under  FOR  RMTMCR  WrOWMATIOM 
CONTACT. 

FOR  FURTHER  MFORMATKM  COffTACT:  Dr. 

Arnold  Foudin,  Deputy  Director. 
Biotechnology  Permits,  BBEP.  APHIS. 
USDA,  room  850.  Federal  Building, 
6505  Belcrest  Road.  Hyattsville.  MD 
20782.  (301)  436-7612. 

8UPPLEMCMTARV  MFORMATMNC  The 
regulations  in  7  CFR  part  340. 
"Introduction  of  Organisms  and 
Products  Ahered  or  Produced  Through 
Genetic  Engineering  Which  Are  Plant 
Pests  or  Which  There  Is  Reesoo  to 
BeUeve  Are  Plant  Pests,"  require  a 


person  to  obtain  •  parmh  beiora 
introducing  (importing,  moving 
interstate,  or  releasing  into  the 
eoviranment)  into  the  United  States 
certain  genetically  engineerod 
ocguusms  and  products  that  are 
considered  "regulated  articles."  The 
regulati(»is  set  forth  procedtues  for 
obtaining  a  permit  for  the  release  into 
the  environment  of  a  regulated  article. 
and  for  obtaining  a  limited  permit  for 
the  importation  or  interstate  movement 
of  a  regulated  article. 

Pursuant  to  these  regulatlans,  the 
Animal  and  Plant  Health  In^>ectiao 
Service  has  received  and  is  reviewing 
the  following  application  for  a  permit  to 
release  genetically  engineered 
organisms  into  xHm  mvironmaDt: 


ApplicaSon  No. 

AppAcant 

Dete  foceh^ed 

Organisms 

ion 

93-214-01  

PanAmertean  Seed 

06-03-93 

CtfTOt  ptantB   genetically   engineered  to   express 
modMsd  nutriHortal  value. 

Wnois. 

DoDa  in  Waahingtoa.  DC.  this  lit  day  of 
Septembv1tt93. 
Tsrry  L.  MsdMy. 

Acting  Administrator,  Animal  and  Pkmt 
Heahh  Uispectioa  Service. 
[FR  Doc.  93-21865  Filed  9-7-93;  MS  amj 

BHJJNO  COOC  S410-44-P 


[Docket  Na  92-112-3] 

Public  Mleettng;  In  VRro  Poteney 
Testing 

AGENCY:  Animal  and  Plant  Health 
Inspection  Service,  USDA. 
action:  Notice  of  public  meeting. 

SUMMARY:  This  document  provides 
notice  to  producers  of  veterinary 
biologies  and  other  interested  persons 
that  the  Animal  and  Plant  Health 
Inspection  Service  will  be  conducting  a 
public  meeting  in  Baltimore,  MD,  mx 
September  28, 1993,  to  discuss  issues 
related  to  in  vitro  potency  testing. 
PLACE,  DATE,  AND  TUIE  Of  MEETING:  The 
meeting  will  be  held  at  the  Sheraton 
International  Hotel,  Baltimore- 
Washington  International  Airport.  7032 
Elm  Road.  Baltimore.  MD  21240.  (410) 
859-3300.  on  Tuesday,  September  28. 
1993,  from  8;30  a.m.  to  11  a.m. 
FOR  FURTHER  INFORMATION  CONTACT:  Dr. 
David  A.  Espeseth,  Deputy  Director, 
Veterinary  Biologies,  BBEP,  APHIS. 
USDA,  room  838,  Federal  Building, 
6505  Belcrest  Road,  Hyattsville,  MD 
20782,  (301)  436-8245,  hx  (301)  436- 
8669. 

SUPPLEMENTARY  MF0RMAT10N:  On  March 
3, 1993,  the  Animal  and  Plant  Health 


Inspection  Service  (APHIS)  published  in 
the  Federal  Register  (58  FR  12187- 
12188,  Docket  No.  92-112-1)  a 
propoeed  rule  to  amend  9  CF1<  113.8  on 
in  vitro  tests  in  place  of  animal  tests  for 
immunogenidty.  We  are  publishing  a 
separate  notice  in  this  issue  of  the 
Federal  Register  {"In  Vitro  Tests  in 
Place  of  Animal  Tests  for 
Immunogenidty,"  Docket  No.  92-112- 
2)  in  which  we  explain  that  APHIS  is 
withdrawing  the  proposed  rule  with  the 
intent  to  seek  additional  public  input. 

APHIS  is  conducting  a  public  meeting 
specifically  to  discuss  in  vitro  potency 
testing  on  September  28, 1993,  in  the 
Sheraton  International  Hotel,  at  the 
Baltimore- Washington  International 
Airport  in  Baltimore,  MD. 

Tne  agenda  for  the  public  meeting 
will  be  limited  to  issues  related  to  in 
vitro  potency  testing.  The  purpose  of  the 
meeting  is  to  have  an  open  discussicm 
of  this  topic  by  all  interested  persons. 

Persons  wishing  to  attend  tne  meeting 
should  notify  the  person  listed  under 
FOR  FURTHER  INFORMATION  CONTACT. 
Pleese  indicote  whether  you  wish  to 
make  a  prepared  statement  at  the  public 
meeting,  the  subject  of  your  remaiics. 
and  the  approximate  time  you  would 
like  to  speak.  APHIS  welcomes  and 
encourages  the  presentation  of 
comments  at  the  meeting. 

Done  in  Washington,  DC,  this  2nd  day  of 
September  1993. 
Terry  L.  Madley, 

Acting  Administrator,  Animal  and  Plant 
Health  Inspection  Service. 
(FR  Doc.  93-21860  Filed  9-7-43;  8:45  am] 
BILUNOCOOC  Mie-M-M 


Forsst  S«rvic« 

Southam  Region;  Exampllon  From 
App— I  of  Thro*  Doclslons  To  Control 
Southom  Pins  BooHo  InffMtattons  on 
th«  Potoau  and  Wombia  Rangor 
District  of  tha  Ouachita  National 
Foraat,  Aritanaas 

agency:  Forest  Service.  USDA. 

ACTION:  Notice;  exemption  of  dedsion 
from  administrative  appeal. 

SUMMARY:  Pursuant  to  36  CFR 
217.4(a)(ll).  the  Regional  Forester  for 
the  Southern  Region  has  determined 
that  good  cause  exists  and  notice  is 
hereby  given  to  exempt  from 
administrative  appeal  three  dedsions  to 
control  infestations  of  southern  pine 
beetle  on  the  Poteau  and  Wombia 
Ranger  Districts  of  the  Quachita 
National  Forest.  Infested  trees  and  a 
small  huffier  strip  immediately  aroimd 
them  will  be  cut,  and  where  appropriate 
removed  by  commerdal  sale.  A  total  of 
approximately  75  areas  of  active 
infestation  have  been  identified  on  the 
two  ranger  districts:  further  outhreeka 
are  occurring  in  th»w  areas  oo  a  daily 
basis.  Most  "spots"  average  about  Vd 
acre  in  siae  (20-30  trees),  out  a  few  are 
up  to  2-3  acres,  and  almost  ail  grow 
rapidly.  If  uncontrolled,  this  activity 
could  read)  outbreak  proportioos.  and 
many  more  trees  could  be  killed.  In 
addition,  the  salvage  value  of  beetle- 
killed  pine  trees  declines  rapidly  with 
the  spread  of  blue  stain  fungi. 

EFFECTIVE  DATE:  September  8, 1993. 
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FOR  FURTHER  INFORMATION  CONTACT: 
Questions  about  the  exemption  should 
be  directed  to  Jean  P.  Kruglewicz, 
Appeals  and  Litigation  Group  Leader, 
Southern  Region,  Forest  Servlce-USDA, 
1720  Peachtree  Road,  NW.,  Atlanta,  GA 
30367  (404) 347-4867. 

SUPPLEMENTARY  INFORMATKM:  Southern 
pine  beetle  activity  on  the  Poteau  and 
Womble  Ranger  Districts  has  reached 
epidemic  levels  this  summer,  following 
a  succession  of  warm  and  mild  winters 
and  a  hot,  dry  summer.  District 
personnel  and  logging  contractors  have 
been  hard-pressed  to  control  active 
infestations  early.  The  Womble  Ranger 
District  has  identified  twenty-five  sites 
on  the  east  part  of  the  district  with 
active  infestations.  The  Poteau  Ranger 
District  foresees  the  development  of  an 
additional  20  sites  of  activity  on  the  east 
half  of  the  district  and  another  30  on  the 
west  half  of  the  district.  We  expect  the 
bulk  of  the  activity  to  be  in  management 
areas  14, 16, 17,  and  18  on  suitable  land. 
A  few  trees  may  also  be  cut  from 
imsuitable  land  in  management  areas  3, 
9. 11, 12, 13, 16, 17, 18,  and/or  20. 
Within  the  vicinity  of  each  active 
infestation,  additional  outbreaks  of 
beetle  activity  are  common. 

If  treated  quickly  by  cutting  infested 
trees,  most  pine  beetle  "spots"  can  be 
bmited  to  less  than  an  acre  in  size,  and 
very  few  will  exceed  3  acres.  This  will 
prevent  the  creation  of  large  gaps  in  the 
forest  canopy,  and  protect  soil  and 
water  quality,  and  habitat  for  some 
species  of  wildlife. 

The  district  rangers  propose  to  cut 
infested  pine  trees  and  a  small  buffer 
strip  around  them  to  halt  the  spread  of 
the  beetle.  Within  the  areas  described  in 
the  three  decision  documents,  existing 
infestations  and  future  associated 
outbreaks  will  be  treated  as  they  occur. 
Where  appropriate  and  consistent  with 
Forest  Plan  guidelines,  cut  trees  will  be 
removed  by  commercial  timber  sale. 
Blue-stain  fungi  spread  rapidly  in 
beetle-killed  timber,  and  dramatically 
decrease  its  value  as  lumber — rapid 
salvage  will  avoid  the  loss  of  this  raw 
material. 

None  of  the  areas  to  be  treated  involve 
Wilderness  or  other  Congressionally 
designated  areas.  Altogether,  less  than 
100  acres  will  be  directly  affected  by  the 
three  decisions,  and  less  than  one 
million  board  feet  of  timber  will  be 
salvaged.  The  infestations  larger  than 
one  acre  in  size  may  be  planted  with 
shortleaf  pine  to  replace  the  trees  killed 
by  the  beetle. 

Interdisciplinary  teams  on  the 
Womble  and  Poteau  Ranger  districts  are 
currently  completing  environmental 
analyses  of  these  three  proposals  to 


control  southern  pine  beetle 
infestations,  and  prttparing  appropriate 
documentation  of  theie  decisions.  Given 
the  present  high  leval  of  beetle  activity, 
the  rapid  growth  of  infestations  as  they 
occur,  and  the  rapid  spread  of  blue-st^ 
fungi  in  beetle-killed  Tees,  the  need  for 
action  is  critical.  Ar  y  delay  will  result 
in  the  growth  of  these  infestations  to 
unmanageable  proportions,  the 
destruction  of  valuable  timber,  and  the 
loss  of  much  larger  iireas  of  mature 
forest  to  the  beetle. 

Etated:  September  1, 1993. 
Ralph  F.  Miimme, 

Acting  Regiond  Fonstsr. 

(FR  Doc.  93-21 7M  Fil-id  9-7-93;  8:45  am] 
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DEPARTMENT  OF  COMMERCE 
International  Trade  Adminlatratlon 

[A-201'802] 

Gray  Portland  Cemert  and  Clinker 
From  Mexico;  Rnal  Reaulta  of 
Antidumping  Duty  Adminiatrative 
Review 

AGENCY:  International  Trade 
Administration/Import  Administration, 
Department  of  Commerce. 

ACTION:  Notice  of  Final  Results  of 
Antidumping  Duty  Administrative 
Review. 

SUMMARY:  On  June  13,  1993,  the 
Department  of  Commerce  published  the 
preliminary  results  of  its  administrative 
review  of  the  antidiLmping  duty  order 
on  gray  portland  cement  and  clinker 
from  Mexico.  The  re-/iew  covers  two 
manufacturers/ exporters  of  the  subject 
merchandise,  CEMEX  S.A.,  and 
Apasco,  S.A.  de  C.V.;  ind  the  period 
August  1, 1991,  throu)}h  July  31, 1992. 

We  gave  interested  ~}artie8  an 
opportunity  to  comn~(  nt  on  our 
preliminary  results.  B  ised  on  our 
analysis  of  the  comments  received  and 
on  the  correction  of  certain  clerical 
errors,  we  have  revised  the  preliminary 
rates.  The  final  dump  ng  margins  range 
fitjm  42.74  percent  tc  53.26  percent. 

EFFECTIVE  OATE:  September  8, 1993. 

FOR  FURTHER  INFOflMATION  CONTACT: 

Gabriel  Adler  or  Tom  Prosser,  Office  of 
Antidumping  CompLinnce,  Import 
Administration,  International  Trade 
Administration,  U.S.  department  of 
Commerce,  14th  Street  and  Constitution 
Avenue  NW.,  Washinf^on,  DC  20230; 
telephone:  (202]  482-3505. 


SUPPLEMENTARY  INFORMATION: 

Background 

On  June  15, 1993,  the  Department  of 
Commerce  (the  Department)  published 
in  the  Federal  Renter  (58  FR  33071) 
the  preliminary  results  of  its 
administrative  review  of  the 
antidumping  duty  order  on  gray 
Portland  cement  and  clinker  from 
Mexico  (55  FR  35371.  August  29, 1990). 
From  June  28. 1993,  to  July  2. 1993.  the 
Department  conducted  verification  of 
respondent  CEMEX,  S.A.'s  (CEMEX's 
submissions  with  respect  to  the 
fictitious  markets  and  cost-of- 
production  (COP)  issues.  The 
Department  has  now  completed  this 
review  in  accordance  with  section  751 
of  the  Tariff  Act  of  1930,  as  amended 
(the  Tariff  Act). 

Scope  of  Review 

The  products  covered  by  this  review 
include  gray  portland  cement  and 
clinker,  (kay  portland  cement  is  a 
hydraulic  cement  and  the  primary 
component  of  concrete.  Clinker,  an 
intermediate  material  product  produced 
when  manufacturing  cement,  has  no  use 
other  than  being  ground  into  finished 
cement  Gray  portland  cement  is 
currently  classifiable  under  the 
Harmonized  Tariff  Schedule  (HTS)  item 
number  2523.29,  and  cement  clinker  is 
airrently  classifiable  imder  HTS  item 
number  2523.10.  Grey  portland  cement 
has  also  been  entered  under  HTS  item 
number  2523.90  as  "other  hydraulic 
cements."  The  HTS  subheadings  are 
provided  for  convenience  and  U.S. 
Customs  Service  purposes  only;  our 
written  description  of  the  scope  of  the 
proceeding  is  dispositive. 

This  review  covers  two 
manufacturers/exporters  of  the  subject 
merchandise  to  the  United  States, 
CEMEX  and  Apasco,  S.A.  de  C.V. 
(Apasco).  Apasco  made  no  shipments  of 
subject  merchandise  to  the  United 
States  during  the  period  of  review 
(POR).  As  a  result,  the  cash  deposit  for 
Apasco  remains  the  margin  percentage 
bxna  the  last  administrative  review. 

Analytii  of  Comments  Received 

We  invited  interested  parties  to 
comment  on  the  preliminary  results.  We 
received  written  comments  from  the  Ad 
Hoc  Committee  of  AZ-NM-TX-FL 
Producera  of  Grey  Portland  Cement  and 
the  National  Cement  Company  of 
California  ({)etitioners),  and  respondent 
CEMEX  on  July  29, 1993.  We  received 
written  rebuttal  comments  from 
petitionere  and  CEMEX  on  August  5, 
1993.  On  August  10, 1993,  we  held  a 
public  hearing. 
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Comment  1 :  PatitkuMis  tUege  that 
through  diffierent  movements  in  the 
home  market  prices  of  Type  I,  Type  U. 
aod  Type  V  cement.  CEMEX  has 
established  •  Sctitioue  market  within 
the  oneeniog  of  sectioQ  773UM5)  of  the 
Tariff  Act.  Petitioners  eUege  that  sharply 
different  movements  in  net.  ex-factory 
prices  for  these  types  of  cement  are  in 
themselves  dispositive  of  a  fictitious 
market ,  and  that  the  Department  should 
not  consider  CEMEX's  stated  business 
reasons  for  these  price  movements. 

Petitionsrs  furtner  argue  that 
CXiMEX's  business  reasons  are 
"pretextudl."  According  to  petitioners, 
CEMEX.  ia  the  afterraavh  of  the 
antidumping  duty  order,  consolidated 
production  of  Type  n  and  Tj'pe  V 
cement  at  the  Hermosillo  plant  in  the 
northwest  of  Mexico  v»rith  the  clear 
intent  of  lowering  the  antidumping  duty 
margins  by  increasing  freight  costs  to 
customers  of  these  types  of  cement  in 
central  Mexico.  According  to 
petitioners,  the  increased  freight  costs 
result  in  a  larger  deduction  from  gross 
prices,  which  in  turn  lowers  the  foreign 
market  value  (FMV).  Petitioners  point  to 
the  findings  of  the  Department's  team  at 
verification  as  evidence  of  numerous 
misrepresentations  by  (ZEMEX,  and 
argue  that  CEMEX  feiled  to  supply 
critical  documents  requested  by  the 
Department.  Petitioners  note  that  the 
DefMTtment  in  the  final  resuhs  of  the 
first  review  accepted  CEMEX's  business 
reasons  for  the  pnce  movements  3t  issue 
"in  the  absence  of  information  to  rebut 
them"  [Cray  Portiand  Cement  and 
Clinker  from  \4exico:  Final  Pesults  of 
Antidumping  Duty  Administrative 
Peview,  58  FR  25803,  25806,  (April  28, 
1993)).  Pebtioners  argue  that  the  record 
of  this  review  is  much  man  extensive 
and  revealing  than  that  of  the  first 
review,  and  that  CEMEX's  sales  volumes 
of  and  prices  for  different  types  of 
cement  in  the  home  market  in  the 
period  of  this  review  show  a  continued 
pattern  a»isistaQt  with  the 
establishment  of  a  fictitious  market. 
Petitioners  therefore  contend  that 
CEMEX's  home  market  sales  of  Type  U 
and  Type  V  cement  should  not  be  used 
as  the  basis  for  the  calculation  of  FMV. 

Petitioners,  in  the  aitemative,  argue 
that  CEMEX's  home  market  sales  of 
Type  U  and  Type  V  cement  are  not  in 
the  ordinary  course  of  trade,  and 
therefore  should  not  be  used  as  the  basis 
for  FMV,  as  stipulated  in  section 
773(6 )(1)(A)  of  the  Tariff  Act. 

In  making  this  as.sert)aa,  petitioners 
emphasize  that  the  Dspartmoit's 
approach  to  the  ordinary-comse-of-trade 
provision  of  the  statute  "does  not  rely 
on  one  factor  taken  in  isolation  but 
rather  considers  all  tbe  circumstances 


particular  to  the  sales  in  questian" 
{Certain  Welded  Carton  Steel  Standard 
Pipes  and  Tubes  from  ladia.  Fino/ 
Resuhs  of  Antidamping  Duly 
AdministnOive  Review,  56  FR  64753. 
64755  (December  12. 1991)). 

Petitioners  point  to  cases  wherein  the 
Department  considered  the  {oUowing 
factors  to  be  pertinent:  (a)  The  aequeocy 
and  volume  of  sales  of  the  product  type 
under  investigation,  (b)  the  number  of 
buyers  of  the  product,  (c)  disparities  in 
the  price  of  the  product  type  under 
investigation  and  the  predominant 
product  type  sold  in  the  home  market, 
(d)  differences  in  the  profit  margins  for 
the  product  type  uinla'  investigation 
and  for  the  predominant  product  type 
sold  in  the  home  market,  (e)  changes  in 
selling  patterns  after  issuance  of  the 
antidumping  duty  order,  and  (f)  special 
shipping  arrangements.  Petitioners 
argue  that  examination  of  each  of  these 
factors  in  the  instant  review  leads  to  the 
conclusion  that  home  market  sales  of 
Type  II  and  Type  V  cement  were  not 
made  in  the  ordinary  course  of  trade. 

In  response  to  petitioners'  fictitious 
market  allegations,  CEMEX  argues  that 
the  Department,  both  in  the  final  resuhs 
of  the  first  administrauve  review  and 
the  preliminary  results  in  the  instant 
administrative  review,  found  that 
CEMEX  had  not  established  a  fictitious 
market  after  the  issuance  of  the  order. 
CEMEX  argues  that  no  hard  evidence  to 
the  contrary  has  been  offered  that  would 
lead  the  Department  to  reverse  its 
previous  decisions. 

CEMEX  maintains  that  gross  prices 
are  the  correct  yardstick  for  gauging  the 
movements  in  pnces  as  addressed  by 
the  statute.  CEMEX  argues  that 
petitioners'  "net  prices"  are  a  hybrid 
concept  that  reflect  neither  gross  prices 
nor  FMV. 

CEMEX  further  argues  that  any 
movements  in  net  prices  since  the 
issuance  of  the  order  were  incidental 
effects  of  legitimate  business  strategies. 
According  to  CEMEX,  its  production 
strategies  after  issuance  of  the  order 
reflected  (a)  a  capacity  glut  in  the 
northwe&t  of  Mexico,  arising  from  the 
acquisition  of  another  Mexican  cement 
producer  in  )uly  of  1989;  (b)  a  natural 
abundance  of  raw  materials  required  for 
Type  U  production  in  HermouUo;  (c)  a 
large  market  for  Type  Q  cement  in  the 
southwest  United  States;  (d)  the 
cessation  of  Type  I  exports  to  the 
eastern  United  States  in  raectioit  to  the 
issuance  of  the  order;  (e)  a 
comparatively  small  home  market  for 
Type  n  and  TVpe  V  cement;  and  (f)  an 
increasing  demand  for  CEMEX's 
primary  products  in  Mexico,  Type  I  and 
Pozzolanic  cement,  resulting  in  capacity 
problems  at  niunerous  plants.  CEMEX 


emphasizes  that  the  decision  to  supply 
Mndcsn  customers  of  Type  □  cement 
from  Hemostllo  was  driven  by  the 
dedsioi  regarding  the  much  lacgar  US. 
market,  and  by  system-wide  produdiao 
coosiderstions.  According  to  CEKEX.  it 
makes  no  sense  to  look  at  the 
HsrmosiUo  domestic-supply  dedsion  in 
isolation. 

In  response  to  petitioners'  ordinaiy- 
course-of-trade  argument.  CEMEX 
contends  that  home  market  sales  of 
Type  n  and  Type  V  cement  are  and  have 
always  been  within  the  ordinary  course 
of  trade.  CEMEX  contends  that  "Type  II 
cement  was  sold  by  CEMEX.  Apasco. 
and  other  cement  producers  prior  to  and 
during  the  investigation  of  sales  at  less 
than  fair  value  (LTFV),  and  that  there  is 
no  evidence  that  any  of  these  producers 
has  ceased  selling  Type  U  cement  in 
Mexico.  CEMEX  similarly  argues  that 
Type  V  cement  was  sold  in  Mexico  by 
Tofteca  (and  by  CEMEX  after  the 
acquisition  of  Tohaca),  prior  to  the 
LTFV  investigation,  and  CEMEX 
continues  to  sell  Type  V  cement  in 
Mexico  to  the  present  day. 

CEMEX  furtner  claims  that  IVpe  n 
cement  is  distributed  through  the  same 
channels  of  distribution  ae  Type  I  and 
pozzolanic  cement.  According  to 
CEKfEX,  all  three  t3rpes  wwe  and  still 
are  either  9old  directly  to  end-users 
from  the  manufactunng  plants  or  sent  to 
regional  distribubon  centers  for 
s\£aequent  sale  to  end-usws.  CEMEX 
argues  that  the  Department  has  verified 
that  there  is  a  real  and  historical 
demand  for  both  Type  D  and  T3T)e  V 
cement  among  CEMEX's  customers  in 
Mexico. 

CEMEX  finally  contends  that 
petitioners  do  iH>t  relate  the 
Department's  analysis  in  the  cases  dted 
in  their  brief  to  the  facts  in  the  record 
of  the  instant  review.  CEMEX  argues 
that  the  cimunstaiices  in  the  cited  cases 
are  not  applicable  to  the  instant  review, 
and  in  some  instances  support  CEMEX's 
contention  that  Type  II  and  Tjrpe  V 
cement  sales  are  in  the  ordinary  coitrsa 
of  trade. 

Department's  Position:  We  note  that 
petitioners'  allegations  with  respect  to 
the  creation  of  a  fictitious  market  and 
sales  outside  the  ordinary  course  of 
tradu  in  this  case  are  based  upon  the 
same  fact  pattern.  Ultimately,  both 
al'egatioixs  point  to  the  unique  nature  ol 
CEMEX's  domestic  market  for  Type  H 
aiid  Type  V  cement,  including  the 
specicJ  shipping  arrangements  for  sales 
of  these  types  of  cement  that  were 
instituted  after  issuance  of  the 
antidumping  duty  order. 

At  verification,  we  thorou^y 
investigated  the  nature  of  CEMEX's 
home  market  sales  of  Type  I.  Type  n. 
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and  Type  V  cement.  Our  findings  are 
contained  in  a  detailed  verification 
report,  issued  on  July  21, 1993,  which 
is  on  file  in  room  B-099  of  the 
Department's  main  building. 

Based  on  the  fact  pattern  made 
evident  at  veri^cation  (and  discussed 
below),  and  on  consideration  of  the 
extensive  evidence  submitted  in  this 
review,  we  have  determined  that 
CEMEX's  home  market  sales  of  Type  II 
and  Type  V  cement  in  the  home  market 
are  outside  the  ordinary  course  of  trade. 

Section  773(a)(1)(A)  of  the  Tariff  Act 
and  section  353.46(a)  of  the 
Department's  regulations  provide  that 
FMV  shall  be  based  on  the  price  at 
which  "such  or  similar  merchandise"  is 
sold  in  the  exporting  country  in  the 
"ordinary  course  of  trade  for  home 
consumption".  Section  771(15)  of  the 
Tariff  Act  defines  "ordinary  course  of 
trade"  as  "the  conditions  and  practices 
which,  for  a  reasonable  time  prior  to  the 
exportation  of  the  merchandise  which  is 
the  subject  of  an  investigation,  have 
been  normal  in  the  trade  under 
consideration  with  resp>ect  to 
merchandise  of  the  same  class  or  kind" 
(see  also  19  CFR  353.46(b)). 

Petitioners  are  correct  in  arguing  that 
the  Department,  in  determining  whether 
home  market  sales  are  in  the  ordinary 
course  of  trade,  does  not  rely  on  one 
factor  taken  in  isolation  but  rather 
considers  all  of  the  circumstances 
particular  to  these  sales  (see  Murata 
Mfg.  Co.  v.  United  States,  Slip  Op.  93- 
53  (Court  of  International  Trade  (OT) 
April  20, 1993);  Certain  Welded  Carbon 
Steel  Standard  Pipes  and  Tubes  from 
India;  Final  Results  of  Antidumping 
Duty  Administrative  Review,  57  FR 
54362  (November  18. 1992)). 

We  have  considered  the  totality  of 
circumstances  surrounding  CEMEX's 
Typ)e  II  and  Type  V  sales.  These  criteria 
included  those  listed  in  petitioner's 
brief.  We  also  considered  whether 
CEMEX  sold  Type  n  and  type  V  cement 
in  Mexico  prior  to  exporting  this 
merchandise,  and  whether  there  was  a 
promotional  element  to  these  sales. 

A  full  discussion  of  our  conclusions, 
necessitating  reference  to  proprietary 
information,  is  contained  in  a 
Departmental  memorandum  in  the 
official  file  for  this  case  (a  public 
version  of  this  memorandum  is  on  file 
in  room  B-099  of  the  Department's  main 
building).  Generally,  however,  we  have 
observed  the  following: 

(a)  In  Mexico,  Type  II  and  type  V 
cement  are  specialty  cements  sold  to  a 
"niche"  market.  These  sales  represent  a 
minuscule  percentage  of  CEMEX's  total 
sales  of  cement. 

(b)  CEMEX  did  not  sell  Type  II  or 
Type  V  cement  in  the  home  market  until 


it  began  production  fo  export  in  the 
mid-eighties,  despite  tie  foct  that  a 
small  domestic  deman  d  for  such  cement 
existed  prior  to  that  time. 

(c)  Shipping  arrangements  for  home 
market  sales  of  Type  C  and  Type  V 
cement  are  not  ordina]7.  More  than  95 
percent  of  cement  ship  ments  in  Mexico 
are  within  a  radius  of  150  miles,  yet 
during  the  POR  CEMEX  shipped  types 
II  and  V  cement  for  thr  domestic  market 
over  considerably  greeter  distances  and 
absorbed  much  of  the  !reigbt  costs  for 
these  longer  shipments 

(d)  CEMEX's  profit  on  Type  II  and 
Type  V  cement  sales  in  the  POR  is  not 
ordinary,  in  comparison  to  the 
company's  profits  on  r^ales  of  all  types 
of  cement. 

(e)  According  to  CEIvfEX  officials  at 
verification,  CEMEX  i )  interested  in 
retainmg  customers  o)  Type  n  and  Tyj>e 
V  cement  in  the  home  market  because: 
(1)  these  customers  mr/  also  purchase 
other  types  oftcement  in  large 
quantities,  and  (2)  s&lm  of  Type  n  and 
Type  V  cement  promctd  CEMEX's 
corporate  image.  There  is  thus  a 
promotional  Quality  to  these  sales  that  is 
not  evidenced  in  CEMEX's  ordinary 
sales  of  cement. 

These  observations  lead  us  to 
conclude  that  CEMEX's  home  market 
sales  of  Type  II  and  T;/pe  V  cement  are 
not  in  the  ordinary  course  of  trade,  and 
thus  should  not  be  usod  for  purposes  of 
calculating  FMV.  CEMEX's  argument 
that  there  is  a  legitime  te  demand  for 
Type  n  and  Type  V  cemant  in  the  home 
market,  and  that  this  demand  is 
supplied  by  a  number  of  Mexican 
cement  firms,  is  corre::t  iDut  is  not 
relevant  to  the  issue  of  whether  these 
sales  of  cement  are  within  CEMEX's 
ordinary  course  of  trade  'n  the  home 
market. 

We  note  that  petitioners  and 
respondents  have  made  r  number  of 
comments  on  the  issue  of  fictitious 
markets.  The  statute  stipulates  that  in 
the  ascertainment  of  FM^/  "no 
pretended  sale  or  offer  for  sale,  and  no 
sale  or  ofi^er  for  sale  intended  to 
establish  a  fictitious  market,  shall  be 
taken  into  account"  (sect  on  773(a)(1)(B) 
of  the  Tariff  Act).  Since  t]:e  sales  called 
into  question  by  the  fictit  ous  markets 
allegation  have  been  found  to  be  outside 
the  ordinary  course  of  trade,  and 
accordingly  will  not  be  used  in  the 
calculation  of  FMV,  it  is  not  necessary 
for  us  to  address  this  issue. 

In  situations  where  idertical  product 
types  cannot  be  matched,  the  statute 
expresses  a  preference  for  basing  FMV 
on  similar  merchandise  (see  section 
773(a)(1)(A)  of  the  Tariff  Act  and  section 
353.46(a)  of  the  Department's 
regulations).  Normally,  we  would  base 


FMV  on  sales  of  Type  I  cement,  since 
they  are  representative  of  CEMEX's  sales 
of  similar  merchandise.  However,  in 
this  review  we  have  not  specifically 
requested,  and  CEMEX  has  not 
provided,  "difiiarence  in  merchandise" 
(difiner)  information  that  would  permit 
an  accurate  comparison  of  home  market 
sales  of  Type  I  cement  to  U.S.  sales  of 
Type  n  and  Type  V  cement. 

In  instances  where  we  determine  that 
FMV  of  imported  merchandise  cannot 
be  based  on  such  or  similar 
merchandise,  the  statute  {>ermits  us  to 
directly  base  FMV  on  the  constructed 
value  (CV)  of  such  merchandise  (section 
773(a)(2)  of  the  Tariff  Act).  We  have 
therefore  based  FMV  on  the  CV  of  Type 
n  and  Type  V  cement,  in  accordance 
with  section  773(e)  of  the  Tariff  Act. 

Comment  2:  Petitioners  and  CEMEX 
have  commented  on  several  issues 
relating  to  home  market  sales  of  Type  II 
and  T)^  V  cement:  (1)  the  validity  of 
CEM^'s  reported  inland  fivight 
expense.  (2)  the  IDepartment's  rejection 
of  home  market  sales  of  Type  II  cement 
to  related  parties,  (3)  the  adjustment  for 
imcoUected  taxes  in  the  home  market, 
(4)  the  possible  recovery  of  costs  on 
sales  found  to  be  below  the  cost  of 
production,  (5)  an  error  in  the  reported 
freight  expense  for  one  sale  of  Type  II 
cement,  and  (6)  exclusion  of  rebates  and 
discoimts  from  the  COP  for  purposes  of 
determining  the  percentage  of  home 
market  sales  below  cost. 

Department's  Position:  For  the  final 
results,  these  issues  are  moot,  given  our 
finding  that  sales  of  Type  II  and  Type 
V  cement  are  outside  the  ordinary 
course  of  trade,  and  our  subsequent  use 
of  CV  for  purposes  of  calculating  FMV 
(see  our  response  to  Comment  1).  Thus, 
it  is  not  necessary  for  us  to  address 
these  points. 

Comment  3:  Petitioners  argue  that 
cement  production  costs  for  this  review 
should  be  based  upon  the  cost 
information  for  calendar  year  1992. 
Petitioners  state  that  the  Department's 
questionnaire  requests  that  "the  COP 
and  the  CV  should  be  calculated  on  a 
weight  average  basis  for  the  costs 
incurred  during  the  fiscal  year  that  most 
closely  corresponds  to  the  POR." 
Petitioners  state  that,  because  there  are 
only  five  months  of  the  POR  in  1991 
(August-December)  and  seven  months 
of  the  POR  in  1992  (January-July),  and 
because  CEMEX  has  a  calendar  fiscal 
year,  1992  Is  CEMEX's  "fiscal  year  that 
most  closely  corresponds  to  the  POR" 

CEMEX  argues  that,  in  conformity 
with  the  Department's  questionnaire 
instructions,  it  reported  cost 
information  for  the  fiscal  quarters  that 
most  closely  correspond  to  the  POR  (i.e., 
quarterly  data  for  1991  and  three 
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Suarters  of  1992).  CEMEX  further  amies 
lat  petitioners'  suggestion  of  including 
information  from  the  fourth  quarter  of 
1993  ignores  the  Department's  intent  to 
determine  the  COP  during  a  specific 
time  period  associated  with  the  sales  of 
subject  merchandise.  CEMEX  also 
argues  that  the  methodology  used  by  the 
Department  covers  one  full  year  and 
incorporates  the  entire  cycle  of  seasonal 
fluctuations. 

Department's  Position:  In  accordance 
with  our  normal  practice,  we  have 
calculated  CV  for  the  time  period  most 
closely  associated  with  sales  to  which 
CV  is  being  compared.  More 
specifically,  the  POR  was  from  August 
1. 1992.  through  July  31. 1992.  For  the 
final  results  of  review,  the  Department 
based  its  calculations  on  the  quarterly 
information  from  July  1. 1991.  through 
June  30. 1992. 

Using  information  from  the  fourth 
quarter  of  1992  would  distort  the  U.S. 
and  FMV  comparisons  as  costs  incurred 
during  this  quarter  do  not  relate  to  sales 
which  occurred  during  the  POR. 
Moreover,  the  annual  period  used  for 
calculating  CV  reflects  any  seasonal 
fluctuation  which  may  occur,  because  it 
accounts  for  a  full  operating  cycle. 

Comment  4:  Petitioners  maintain  that 
the  cost  of  raw  materials  purchased 
from  a  related  party  should  be  l>ased 
upon  best  information  available  (BIA), 
because  CEMEX  reported  these  costs  in 
an  inappropriate  manner  in  its 
questionnaire  response. 

CEMEX  argues  that  petitioners' 
argument  is  premised  on  a  fundamental 
error  of  fact  and  misinterpretation  of  the 
Department's  verification  report. 
CEMEX  asserts  that  the  correct 
information,  concerning  the  transactions 
in  question,  was  reviewed  at  verification 
and  that  the  Department  should  use  the 
actual  cost  of  materials  supplied  by  the 
related  party,  as  reported  in  the 
questionnaire  response  and 
substantiated  at  verification. 

Department's  Position:  We  agree  with 
respondent.  The  related  party  from 
which  CEMEX  purchased  the  raw 
materials  is  a  100-percent-owned 
subsidiary.  Accordingly,  we  accepted 
CEMEX's  submitted  methodology  which 
valued  these  raw  materials  based  upon 
the  COP  of  the  related  party. 

Comment  5:  Petitioners  argue  that  the 
Department  should  not  include 
CEMEX's  monetary  position  gain  in 
calculating  interest  expense.  Petitioners 
state  that  adjustments  for  monetary 
gains  in  non-inflationary-economy  cases 
greatly  distort  the  actual  COP  during  the 
POR.  In  the  alternative,  petitioners 
argue  that  if  the  Department  allows 
CEMEX's  monetary  position  gain  to 
offset  interest  expense  it  should  do  so 


only  to  the  extent  that  the  monetary 
position  gain  on  debt  is  specifically 
related  to  the  production  of  the  subject 
merchandise. 

CEMEX  claims  that  petitioners' 
position  on  the  issue  of  monetary  gains 
was  rejected  in  the  first  administrative 
review  of  this  case.  CEMEX  further 
notes  that  the  Department  followed  the 
methodology  used  in  the  first 
administrative  review  in  the 
preliminary  results  of  the  instant 
review,  and  that  there  is  no  reason  to 
depart  from  this  in  the  final  results. 

Departme/if 's  Positions:  Consistent 
with  the  approach  outlined  in  Gray 
Portland  Cement  and  Clinker  from 
Mexico:  Final  Results  of  Antidumping 
Duty  Administrative  Review,  58  FR 
25803,  25806,  (April  28. 1993)  we  have 
included  the  effect  of  the  monetary  gain 
in  our  calculation  of  the  financing  costs 
of  CEMEX. 

Comment  6:  Petitioners  argue  that  the 
proper  methodology  for  calculating 
profit  to  be  used  in  CV  is  to  use 
CEMEX's  overall  profit  margin  on  the 
class  or  kind  of  merchandise  sold  in  the 
home  market.  Petitioners  believe  that 
the  CV  used  in  the  prehminary  results 
incorrectly  based  profit  upon  sales  of 
each  specific  type  of  cement  [i.e..  Type 
II  and  Type  V  cement). 

Petitioners  also  argue  that  the 
Department's  profit  calculation 
incorrectly  relies  on  profit  earned  by 
CEMEX  on  home  market  and  U.S. 
cement  sales,  rather  than  only  on  home 
market  sales. 

CEMEX  contends  that  petitioners 
have  misread  the  Department's 
computer  program.  CEMEX  contends 
that  the  Department's  program 
calculates  profit  on  Type  II  and  Type  V 
cement,  and  that  the  profit  calculation 
is  based  only  on  home  market  sales. 

Department's  Position:  We  agree  with 
CEMEX  that  the  Department's  computer 
program  for  the  preliminary  results 
bases  profit  calculations  only  on  home 
market  sales. 

However,  for  the  preliminary  results 
we  incorrectly  relied  on  calculated 
profits  for  Type  U  and  Type  V  cement. 
We  agree  with  petitioners  that  the 
proper  profit  figure  for  the  calculation  of 
CV  is  the  reported  average  home  market 
profit  for  the  general  class  or  kind  of 
merchandise.  Therefore,  in  accordance 
with  the  Department's  practice,  we  have 
relied  on  this  figure  as  reported  by 
CEMEX  in  our  calculations  of  CV. 

Comment  7.  CEMEX  argues  that  in 
calculating  COP  the  Department  should 
use  the  general  and  administrative 
(G&A)  expenses  reported  by  CEMEX. 
CEMEX  states  that  since  the  submitted 
methodology,  which  reclassified  certain 
plant  administrative  expense,  was  fully 


examined  by  the  Department  at 
verification  it  should  be  relied  upon  in 
reaching  the  final  results. 

Department's  Position:  We  agree  with 
CEMEX.  Since  we  have  verified  that  the 
reclassified  expenses  were  related  to 
factory  overhead,  we  have  reUed  on  the 
submitted  information  for  these  final 
results. 

Comment  8:  CEMEX  believes  that  its 
adjustment  to  factory  overhead  for 
excess  capacity  related  to  all  production 
facilities  is  correct  and  should  be  relied 
upon  for  the  final  results.  CEMEX  notes 
that  companies  routinely  revise  their 
accounting  procedures  and  that  this 
change  to  their  prior  accounting 
methodology  should  not  be  rejected 
simply  because  it  represents  a  change. 
CEMEX  further  emphasizes  that  this 
change  in  methodology  is  reflected  in 
CEMEX's  internal  cost  accounting 
reports  and  records. 

Petitionera  argue  that  the 
Department's  standard  practice  is  to 
base  COP  on  the  fuUy-aosorbed  cost  to 

E reduce  each  specific  model.  Petitionera 
Blieve  that  CEMEX's  submitted  excess 
capacity  calculation  is  designed  to 
distort  COP  by  transferring  costs  to 
products  not  under  review,  and 
therefore  should  be  rejected. 

Department's  Position:  In  this  case, 
calculating  excess  capacity  at  the 
company-wide  level  would  not  reflect 
the  costs  incurred  to  manufacture  the 
products  under  review.  Pooling  excess 
capacity  costs  incurred  by  specific 
plants  and  allocating  these  costs  to  all 
plants  would  result  in  shifting  these 
costs  to  products  which  did  not  incur 
these  costs.  We  have  therefore  rejected 
CEMEX's  calculation  of  company-wide 
excess  capacity  costs  and  have  relied  on 
the  weighted-average  results  of  the 
actual  costs  incurred  at  each  of  the 
plants  producing  the  subject 
merchandise. 

Comment  9:  CEMEX  asserts  that  in 
the  final  results  the  Department  should 
continue  to  apply  the  financial  expense 
methodology  used  in  the  first  review.  In 
particular.  CEMEX  argues  that  interest 
income  identified  as  relating  to  current 
assets  should  be  included.  CEMEX  also 
argues  that  if  income  earned  on  certain 
financial  investment  is  excluded  then 
monetary  expenses  created  by  the  same 
Instruments  must  also  be  excluded. 

Department's  Position:  We  agree  with 
CEMEX.  In  calculating  financial  income 
and  expenses,  we  have  followed  the 
Department's  normal  practice  of 
including  all  interest  expense  oHiset  by 
short-term  interest  income.  In  addition, 
consistent  with  our  past  practice  in 
cases  where  the  country  under  review  is 
experiencing  significant  inflation  (but 
not  hyperinflation)  which  is  reflected 
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through  a  monetary  correction  to  the 
financial  statements,  we  have  included 
the  monetary  correction  in  our 
calculation  of  financial  expenses  (see 
Gray  Portland  Cement  ana  Clinker  from 
Mexico,  58  FR  25803,  25806  (April  28. 
1993)). 

Comment  10:  CEMEX  argues  that  the 
Department  should  not  calculate,  as  part 
of  its  CXDP  analysis,  a  figure  for  mine 
depletion  expenses  incurred  by  CEMEX. 
CE^iEX  contends  that  its  policy  of  not 
recording  any  mine  depletion  expense  is 
reasonable  and  in  accordance  with 
Mexican  generally  accepted  accounting 
practices  (GAAP).  CEMEX  further 
argues  that  even  the  most  unrealistic 
and  adverse  assumptions  result  in  only 
an  immaterial  amount  of  depletion 
expenses. 

Petitioners  believe  that  the 
Department  must  impute  depletion 
expenses  in  accordance  with  standard 
cost  accounting  practice. 

Department's  Position:  In  general,  the 
Department  adheres  to  a  country's 
GAAP  in  determining  the  relevant  costs 
on  a  fully  absorbed  basis.  However,  in 
this  case  following  Mexican  GAAP 
would  result  in  an  inaccurate 
measurement  of  cost  since  the  mine 
depletion  expenses  would  not  be 
included  as  part  of  COP,  yet  all  costs 
incurred  must  be  reflected  in  COP.  For 
the  depletion  expenses  we  have  used 
the  depletion  cost  calculated  by  CEMEX 
from  the  company's  records. 

Comment  11:  Petitioners  argue  that 
the  indirect  selling  expenses  incurred 
by  C.L.  Pharris  (Pharris),  a  U.S.  concrete 
producer  affiliated  with  CEMEX,  must 
be  deducted  from  U.S.  price  (USP)  for 
sales  subject  to  further  manufacturing  in 
the  United  States. 

Department's  Position:  In  our 

f)reliminary  results,  we  inadvertently 
ailed  to  deduct  indirect  selling 
expenses  incurred  by  Pharris  for  the 
calculation  of  net  USP  for  sales  subject 
to  further  manufacturing.  We  have  made 
the  necessary  deduction  for  these  final 
results. 

Comment  12:  Petitioners  argue  that  a 
transaction  tax  incurred  by  a  U.S. 
subsidiary  of  CEMEX  on  sales  of  cement 
in  Texas,  and  reported  by  CEMEX  as  a 
direct  selling  expense,  should  be 
deducted  accordingly  from  USP. 

Petitioners  note  that  in  the 
preliminary  results  of  review  the 
Department  did  not  adjust  for  this  tax 
since  the  Department  considered  that 
there  is  no  provision  in  the  Tariff  Act 
for  such  an  adjustment.  Petitioners 
argue  that  section  772(e)  of  the  Tariff 
Act  provides  for  deductions  to  USP  for 
expenses  incurred  by  or  for  the  account 
of  exporters  in  the  United  States. 
'  Petitioners  contend  that  the  Department 


has  relied  on  this  provis.on  of  the  Tariff 
Act  in  prior  reviews  for  he  deduction 
of  special  state  transaction  taxos.  Qting 
Final  Determination  ofikiles  at  Less 
than  Fair  Value:  New  M  nivan "  from 
Japan,  57  FR  21.937.  21,938  (Klay  26. 
1992)  [Minivans),  petitic  ners  contend 
that  the  Department  made  an 
adjustment  to  a  respond  ant's  USP 
(based  on  exporter's  sah  price  (ESP))  for 
the  payment  of  a  whole<ale  tax  on 
vehicles  sold  to  Hawaiian  deal  srs. 

Department's  Positior :  We  a^ree  with 
petitioners.  In  Minivans  the  Department 
made  an  adjustment  to  e  respondent's 
USP  for  the  payment  of  i  state-ievied 
wholesale  tax  on  vehiclos  sold  '.o 
unrelated  dealers.  In  aaordance  with 
section  772(e)(2)  of  the  '"ariff  Act.  we 
have  made  a  similar  adj  istmen  to  USP 
in  this  administrative  re /iew  fcr  the 
transaction  tax  incurred  by  a  US. 
subsidiary  of  CEMEX  or  sales  of  cement 
in  Texas. 

Comment  13:  CEMEIX  argues  that  the 
Department  should  use  ransfei  prices 
between  related  parties,  rather  than  the 
cost  of  imported  merchandise,  as  the 
basis  for  its  U.S.  further  manufacturing 
value-added  calculation;.  Durir  g  the 
instant  POR,  CEMEX  pu.-chasec  a 
concrete  ready-mix  operation  in 
Cahfomia,  Pharris..  Unti  the 
acquisition,  Pharris  was  a  customer  of 
CEMEX's  related  California  cen:ent 
distributor, Pacific Coas  Cemert  (PCC). 
Thus,  sales  from  PCC  to  Pharris  were 
sales  of  cement  to  an  un*el8ted  oarty 
and  were  reported  as  such  on  the  sales 
tape.  CEMEX  has  furthe:  report'  d  to  the 
Department  all  post-acquisition  sales 
from  PCC  to  Pharris,  and  claims  that 
these  sales  are  demonstrably  am's- 
length  transactions.  According  to 
CEMEX,  the  Department  should 
calculate  the  value  added  in  the  United 
States  using  Pharris's  selling  price  for 
the  further-manufacture<i  product 
(concrete),  less  Pharris's  movement 
charges  and  selling  expenses,  less  the 
purdbase  price  of  the  cement  (the 
transfer  price  between  PCC  and  Pharris), 
to  arrive  at  the  cost  plus  the  pro.it  on 
just  the  concrete  produc  ion.  CEMEX 
contends  that  the  Department's  usual 
methodology  (i.e.,  to  calnilate  the  vahie 
added  in  the  United  States  basec"  on  the 
cost  of  the  imported  merchar.dise,  the 
cost  added  in  the  Unitec  States,  the 
profit  on  each  sale,  and  the  prof  t 
allocated  across  costs  to  the  U.S 
manufacturing),  yields  an  incorrect 
figure  and  is  therefore  ir  appropriate. 
CEMEX  argues  that  the  I)epartm9nt 
normally  relies  on  costs  rather  than 
transfer  price  in  value-added 
calculations  because  usually  there  is  no 
way  of  testing  the  validity  of  trajisfer 
prices;  in  this  instance.  CEMEX  argues, 


the  Department  can  test  the  existence  of 
arm's-length  prices  for  the  imported 
product 

Petitioners  argue  that  CEMEX  has  not 
shown  how  the  application  of  the 
Department's  standard  methodology  for 
the  calculation  of  value  added  is  flawed 
in  this  case.  Petitioners  argue  that  the 
Department's  methodology  more 
accurately  determines  the  correct 
amotmt  of  profit/loss  on  the  concrete 
based  on  the  actual  cost  of  the  imported 
cement  and  the  further  manufacturing 
into  concrete  in  the  United  States. 
Petitioners  further  contend  that  the 
Department's  methodology  also  more 
accurately  allocates  profit/loss  based  on 
relative  cost,  without-the  inclusion  of 
discretionary  profit/loss  contained  in  an 
arbitrarily  established  transfer  price 
between  related  parties. 

Department's  Position:  CEMEX  first 
suggested  that  we  calculate  value  added 
using  post-acquisition  POC  sales  prices 
to  Pharris  in  its  December  18, 1993. 
response  to  our  antidumping 
questionnaire  (see  p.  VIl-23).  However, 
at  not  time  during  this  review  (prior  to 
the  submission  of  the  case  briefs)  has 
CEMEX  claimed  that  its  related  party 
sales  are  at  arm's  length,  or  providea 
analysis  to  this  effect.  Furthermore, 
althou£^  CEMEX  has  alleged  that  the 
Department's  calculation  methodology 
leads  to  an  incorrect  result,  CEMEX  has 
provided  no  evidence  on  the  record  to 
support  its  claim  that  sales  prices  to 
related  parties  represent  a  more 
appropriate  value  for  use  in  this 
calculation.  Therefore,  we  have  not 
revised  our  methodology  for  the 
calculation  of  value  added  in  the  final 
results. 

Comment  14:  CEMEX  argues  that  the 
Department  should  include  inventory 
carrying  expenses  in  the  calculation  of 
the  ESP  o^et.  CEMEX  also  argues  that 
for  concrete  sales  the  ESP  offset  should 
reflect  the  indirect  selling  expenses 
incurred  by  the  U.S.  subsidiary  for  sales 
of  concrete. 

Department's  Position:  In  our 
preliminary  results  of  review,  we 
inadvertently  failed  to  include 
inventory  carrying  expenses,  which  are 
indirect  selling  expenses,  in  the 
calculation  of  the  ESP  offset  We 
similarly  failed  to  include  in  the  ESP 
offset  the  indirect  selling  expenses 
incurred  by  the  U.S.  subsidiary.  We 
have  made  the  necessary  correction  to 
the  computer  program  for  the  fmal 
results. 

Comment  15:  CEMEX  points  out  that 
for  concrete  sales,  the  adjustment  for 
post-sale  credit  and  debit  notes 
(CRDDEB)  is  incorrect  by  a  factor  of  100. 
leading  to  a  distortion  of  the  results  for 
a  large  number  of  concrete  transactions. 
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CEMEX  suggests  ihat  the  same  problem 
may  apply  lo  the  adjustments  for 
revenue  from  saiss  of  mix  additives  and 
color  in  conjunction  with  sales  of 
concrete  (OTHREV).  revenue  from 
minimum  load  charges  (OTHREV2),  and 
billing  reconciliation  for  PCC  sales 

(BILLADJ). 

Department's  Position:  Due  to  an  error 
in  the  Department's  reading  of  the 
computer  tapes  submitted  by  CEMEX, 
the  values  for  CRDDEB,  OTHREV.  and 
OTHREV2  were  inadvertently  inflated 
by  a  factor  of  100  in  the  database  used 
by  the  Department  in  the  margin 
calculations  for  the  preliminary  results. 
These  values  have  been  corrected 
through  an  appropriate  statement  in  the 
computer  program  for  the  final  results. 
We  have  not  found  any  discrepancy 
between  the  values  for  BILLADJ 
reported  by  CEMEX  and  those  used  in 
our  database,  and  therefore  have  made 
no  changes  to  this  item  in  our  computer 
program. 

Comment  16:  CEMEX  argues  that  the 
Department's  calculations  did  not 
include  as  additions  to  USP  the  reported 
adjustments  for  "other  revenue"  on 
concrete  sales.  CEMEX  requests  that  the 
Department  include  these  adjustments 
in  the  net  price  calculations  for 
concrete. 

Department's  Position:  In  our 

S>reliminary  results  we  inadvertently 
ailed  to  adjust  USP  for  "other  revenue" 
on  concrete  sales.  We  have  made  the 
necessary  adjustment  in  the  computer 
program  for  the  final  results 

Comment  1 7:  CEMEX  claims  that  two 
changes  in  its  U.S.  data,  regarding  bad 
debt  expenses  and  interest  revenue  on 
transactions,  provided  to  the 
Department  by  CEMEX  in  a  letter  dated 
June  4, 1993,  should  be  implemented  in 
the  final  results. 

Petitioners  argue  that  CEMEX's  letter 
of  June  4. 1993.  was  unsolicited  and 
submitted  to  the  Department  well  after 
the  applicable  time  limit  imposed  by  the 
Department's  regulations.  Petitioners 
request  that  the  Department  return  the 
June  4,  1993,  submission  to  CEMEX. 
and  that  the  Department  not  rely  on 
untimely,  new  fectual  information  in 
reaching  the  Rnal  results  of  review. 

Department's  Position:  The 
Department's  regulations  stipulate  that 
factual  information  must  be  submitted 
to  the  Department  by  "  *  *  *  the  earlier 
of  the  date  of  notice  of  preliminary 
results  of  review  or  180  days  after  the 
date  of  publication  of  the  notice  of 
initiation  of  review"  (19  CFR  353.31 
(a)(l)(ii)).  CEMEX's  letter  of  June  4. 
1993,  sought  to  introduce  new  factual 
information  after  the  regulatory  time 
window;  we  have  thus  disregarded  it  for 
purposes  of  the  final  results  of  review. 


Comment  IB.  CEMEX  argues  that  the 
Department  included  in  the  margin 
calculations  those  sales  from  PCC  to 
Pharris  which  took  place  after  CEMEX's 
acquisition  of  Pharris.  According  to 
CEMEX,  these  sales  were  included  on 
the  sales  tape  only  in  the  event  that  the 
Department  might  want  to  use  the  data 
for  the  calculation  of  value  added  for 
further-manufactured  sales. 

Department's  Position:  The 
Department  inadvertently  included  the 
post-acquisition  PCC  to  Pharris  sales  in 
the  margin  calculations  for  the 

Climinary  results.  These  sales  have 
n  excluded  from  the  database  used 
in  the  calculations  for  the  final  results. 

Final  Results  of  Review 

As  a  result  of  our  review,  we 
determine  the  weighted-average 
dumping  margins  for  the  period  August 
1. 1991.  through  July  31. 1992.  to  be: 


Company 

Margin  per- 
centage 

CEMEX.  SJk           -  ._ 

42.74 

Aoasoo  SA  deCV  ~ 

*  53.26 

'For  the  peitod  August  1,  1981.  to  July  31. 
1992.  Apasoo  made  no  shipmerns.  In  tw  last 
aOmtnistrativs  review,  the  Department 
deterTTNoed  a  margin  percentage  o(  53.26 
percent  lor  Apasoo. 

The  Department  will  instruct  the 
Customs  Service  to  assess  antidumping 
duties  on  all  appropriate  entries. 
Individual  differences  between  USP  and 
FMV  may  vary  from  the  percentages 
stated  above.  The  Department  will  issue 
appraisement  instructions  directly  to 
the  Customs  Service.  Furthermore,  the 
following  deposit  requirements  will  be 
effective  for  all  shipments  of  the  subject 
merchandise  entered,  or  withdrawn 
from  warehouse,  for  consumption  on  or 
after  the  publication  date  of  Uiese  final 
results  of  review,  as  provided  by  section 
751(a)(1)  of  the  Tariff  Act:  (1)  The  cash 
deposit  rate  for  the  reviewed  companies 
will  be  the  rates  listed  above;  (2)  for 
previously  reviewed  or  investigated 
companies  not  listed  above,  the  cash 
deposit  rate  will  continue  to  be  the 
company-specific  rate  published  for  the 
most  recent  period;  (3)  if  the  exporter  is 
not  a  firm  covered  in  this  review,  a  prior 
review,  or  the  original  LTFV 
investigation,  but  the  manufacturer  is. 
the  cash  deposit  rate  will  be  the  rate 
established  for  the  most  recent  period 
for  the  manual  urer  of  the 
merchandise.  The  cash  deposit  rate  for 
all  other  manufacturers  or  exporters  will 
be  58.05  percent  On  May  25. 1993.  the 
or  In  Floral  Trade  Council  v.  United 
States,  Slip  Op.  93-79.  and  Federal- 
Mogul  Corporation  and  the  Torrington 
Company  v.  United  States.  Slip  Op.  93- 


83,  determined  that  once  an  "all  others'* 
rate  is  established  for  a  company,  it  can 
only  be  changed  through  an 
administrative  review.  Tne  Department 
has  determined  that  in  order  to 
implement  these  decisions,  it  is 
appropriate  to  reinstate  the  original  "all 
othen"  rate  from  the  LTFV  investigation 
(or  that  rate  as  amended  for  correction 
of  clerical  errora  or  as  a  result  of 
litigation)  in  proceedings  governed  by 
antidumping  duty  orders  for  the 
purposes  of  establishing  cash  deposits 
in  all  current  and  future  administrative 
reviews. 

In  proceedings  governed  by 
antidumping  findings,  unless  we  are 
able  to  ascertain  the  "all  others"  rate 
from  the  Treasury  LTFV  investigation. 
the  Department  has  determined  that  it  is 
appropriate  to  adopt  the  "new  shipper" 
rate  established  in  the  first  final  results 
of  administrative  review  published  by 
the  Department  (or  that  rate  as  amended 
for  correction  of  clerical  error  or  as  a 
result  of  litigation)  as  the  "all  othera" 
rate  for  the  purposes  of  establishing 
cash  deposits  in  all  current  and  future 
administrative  reviews. 

Because  this  proceeding  is  governed 
by  an  antidumping  duty  order,  the  "all 
othen"  rate  for  the  purposes  of  this 
review  will  be  58.05  percent,  the  "all 
others"  rate  established  in  the  final 
notice  of  LTFV  investigation  by  the 
Department  (55  FR  29244.  July  18. 
1990). 

These  deposit  requirements  shall 
remain  in  effiect  until  publication  of  the 
final  results  of  the  next  administrative 
review. 

This  notice  also  serves  as  a  final 
reminder  to  importere  of  their 
responsibility  under  19  CFR  353.26  to 
file  a  certificate  regarding  the 
reimbursement  of  antidumping  duties 
prior  to  liquidation  of  the  relevant 
entries  during  this  review  period. 
Failure  to  comply  with  this  requirement 
could  result  in  the  Secretary's 
presumption  that  reimbursement  of 
antidumping  duties  occurred  and  the 
subsequent  assessment  of  double 
antidumping  duties. 

This  notice  also  serves  as  the  only 
reminder  to  parties  subject  to 
administrative  protective  order  (APO)  of 
their  responsibility  concerning  the 
disposition  of  proprietary  information 
disclosed  under  APO  in  accordance 
with  19  CFR  353.34(d).  Timely  written 
notification  of  return/destruction  of 
APO  materials  or  conversion  to  judicial 
protective  order  is  hereby  requested. 
Failure  to  comply  with  the  regulations 
and  the  terms  of  the  APO  is  a 
sanctionaliie  violation. 

This  administrative  review  and  notice 
are  in  accordanoe  with  section  751  of 
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the  Tariff  Act  (19  U.S.C.  1675(a)(1))  and 
19  CFR  353.22. 

Dated:  August  31, 1993. 

Joseph  A.  Spetrini, 

Acting  Assistant  Secretary  for  Import 
A  dm  inistration. 

|FR  Doc.  93-21854  Filed  9-7-93;  8;45  am| 

BiLUNG  COOe  3510-OS-M 


United  States-Canada  Free-Trade 
Agreement,  Article  1904  Binationai 
Panel  Reviews;  Decision  of  Panel 

AGENCY:  United  States-Canada  Free- 
Trade  Agreement,  Binationai 
Secretariat,  United  States  Section, 
International  Trade  Administration, 
Department  of  Commerce. 
ACTION:  Notice  of  decision  of  Panel. 

SUMMARY:  On  August  27, 1993,  a 
Binationai  Panel  issued  its  decision  in 
the  consolidated  reviews  of  the  Final 
Affirmative  Material  Injury 
Determination  in  both  \he  Antidumping 
Duty  Investigation  and  the 
Countervailing  Ehity  Investigation 
respecting  Magnesium  firom  Canada 
made  by  the  U.S.  International  Trade 
Commission.  These  determinations 
were  reviewed  by  the  same  panel  under 
Secretariat  File  No.  USA-92-1904-05/ 
06  and  the  decision  aHected  both 
determinations.  The  Binationai  Panel 
remanded  the  final  determinations  to 
the  International  Trade  Commission  for 
further  action  on  two  issues  and 
affirmed  the  determination  in  all  other 
respects.  A  copy  of  the  complete  panel 
decision  is  available  from  the  Binationai 
Secretariat. 

FOR  FURTHER  INFORMATION  CONTACT: 
James  Holbein,  United  States  Secretary, 
Binationai  Secretariat,  suite  2061, 14th 
and  Constitution  Avenue,  Washington, 
DC  20230,  (202)  482-5438. 
SUPPLEMENTARY  INFORMATION:  Chapter 
19  of  the  United  States-Canada  Free- 
Trade  Agreement  ("Agreement") 
establishes  a  mechanism  to  replace 
domestic  judicial  review  of  final 
determinations  in  antidumping  and 
countervailing  duty  cases  involving 
imports  from  the  other  country  with 
review  by  independent  binationai 
panels.  When  a  Request  for  Panel 
Review  is  filed,  a  panel  is  established  to 
act  in  place  of  national  courts  to  review 
expeditiously  the  final  determination  to 
determine  whether  it  conforms  with  the 
antidumping  or  countervailing  duty  law 
of  the  country  that  made  the 
determination. 

Under  Article  1904  of  the  Agreement, 
which  came  into  force  January  1, 1989, 
the  Government  of  the  United  States 
and  the  Government  of  Canada 


established  Rules  of  Procedure?  for 
Article  1904  Binationai  Panel  Reviews 
("Rules").  These  Rules  were  published 
in  the  Federal  Register  on  December  30, 
1988  (53  FR  53212).  The  Rules  were 
amended  by  Amendments  t6  the  Rules 
of  Procedure  for  Article  1904  Binationai 
Panel  Reviews,  published  in  the  Federal 
Register  on  December  27, 1989  (54  FR 
53165).  The  Rules  were  further 
amended  and  a  consolidated  version  of 
the  amended  Rules  was  published  in  the 
Federal  Register  on  June  15, 1992  (57 
FR  26698).  The  panel  review  in  this 
matter  was  conducted  in  accordance 
with  these  Rules. 

Background 

On  August  26, 1992  the  U.S. 
International  Trade  Conmiission 
published  the  Final  Affirmative  Material 
Injury  Determinations  in  the 
Antidumping  Duty  and  Countervailing 
Duty  Investigations  respecting 
Magnesium  from  Canada. 

On  September  25. 1992,  Norsk  Hydro 
Canada,  Inc.  filed  Requests  for  Panel 
Review  with  the  United  States  Section 
of  the  Binationai  Secretariat  pursuant  to 
Article  1904  of  the  United  States- 
Canada  Free-Trade  Agreement.  Separate 
Requests  for  Panel  Re\  iew  were  filed  for 
both  the  antidumping  and 
countervailing  duty  injury 
determinations.  In  addition,  the 
Government  of  Quebec  filed  Requests 
for  Panel  Review  in  this  matter. 

Panel  Decision 

On  August  27. 1993,  the  Binationai 
Panel  remanded  the  final 
determinations  to  the  U.S.  International 
Trade  Commission  for  detailed 
explanation  as  to: 

(1)  Whether  the  U.S.  industry 
producing  pure  magnesium  is  materially 
injured  or  threatened  with  material 
injury  by  reason  of  dumped  and 
subsidized  imports  of  pure  magnesiiun 
from  Canada;  and 

(2)  Whether  the  U.S.  industry 
producing  alloy  magnesium  is 
materially  injured  or  threatened  witb 
material  injury  by  reason  of  dump>ed 
and  subsidized  imports  of  pure 
magnesium  from  Canada. 

The  Commission  was  instructed  to 
provide  a  complete  analysis  of  all 
factors  it  considers  relevant  to  its 
determination  and  may  also  analyze 
injury  with  respect  to  more  than  two 
domestic  industries,  a5  long  as  its 
determinations  of  additional  like 
products  is  supported  by  the  evidence 
of  record  and  adequately  explained. 

The  Binationai  Panel  instructed  the 
Commission  to  provide  its 
determination  on  remand  within  60 


days  of  the  panel  decision  (by  October 
25, 1993). 

Dated:  September  1. 1993. 
James  R.  Holbein, 

U.S.  Secretary,  FTA  Binationai  Secretariat. 
IFR  Doc.  93-21858  Filed  &-7-93;  8:45  ami 
BILUNG  COOE  3510-GT-M 


National  Oceanic  and  Atmospheric 
Administration 

Marine  Mammals 

AGENCY:  National  Marine  Fisheries 
Ser\'ice  (NMFS),  NOAA,  Commerce. 
ACTION:  Issuance  of  modification  to 
permit  (P545). 

SUMMARY:  Notice  is  hereby  given  that 
Permit  No.  858  issued  to  Dr.  James  R. 
Gilbert.  Professor,  Wildlife  Department. 
University  of  Maine,  Orono,  ME  04469- 
5755,  on  July  6, 1993  (58  FR  37715).  has 
been  modified.  The  modification 
becomes  effective  upon  publication  in 
the  Federal  Register. 
ADDRESSES:  The  Permit,  as  modified, 
and  associated  documents  are  available 
upon  written  request  or  by  appointment 
in  the  Permits  Division,  Ciffice  of 
Protected  Resources,  NMFS,  1335  East- 
West  Hwy..  Suite  7324.  Silver  Spring, 
MD  20901  (301/713-2289);  and 
Director.  Northeast  Region,  NMFS,  One 
Blackburn  Drive.  Gloucester. 
Massachusetts  01930  (508/281-9200). 
SUPPt.EMENTARY  INFORMATION:  Pursuant 
to  the  provisions  of  §  216.33  (d)  and  (e) 
of  the  Regulations  Governing  the  Taking 
and  Importing  of  Marine  Mammals  (50 
CFR  part  216),  the  subject  Scientific 
Research  Permit  was  issued  to  conduct 
population  census  on  an  unspecified 
number  of  harbor  seals  [Phoca  vitulina) 
on  coastal  ledges  in  New  England  from 
Isle  of  Shoals  north  to  the  Canadian 
border,  and  is  modified  to  include 
incidental  harassment  of  an  imspecified 
number  of  gray  seals  [Halichoerus 
gry-pus)  that  might  be  located  in  the 
same  area(s). 

Dated:  August  31, 1993. 
Herbert  W.  Kaufinan. 

Acting  Director.  Office  of  Protected  Hesources, 
National  Marine  Fisheries  Service. 
[FR  Doc.  93-21787  Filed  9-7-93;  8:45  am) 
BILUNO  COOE  3S1A-22-M 

Patent  and  Trademark  Office 

Meeting  of  the  Public  Advisory 
Committee  for  Trademark  Affairs 

AGENCY:  Patent  and  Trademark  Office, 

Commerce. 

ACTION:  Notice. 

SUMMARY:  In  accordance  with  section 
10(a)(2)  of  the  Federal  Advisory 
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Committee  Act  (Pub.  L.  92-463), 
announcement  is  made  of  the  open 
meeting  of  the  Public  Advisory 
Committee  for  Trademark  Affairs. 

DATES:  The  Public  Advisory  Committee 
for  Trademark  Affairs  will  meet  from  10 
a.m.  until  4  p.m.  on  October  5. 1993. 
PLACE:  U.S.  Patent  and  Trademark 
Office.  2121  Crystal  Drive.  Crystal  Park 
2.  room  912.  Arlington,  Virginia. 
STATUS:  The  meeting  will  be  open  to 
public  observation,  seating  will  be 
available  for  the  public  on  a  hrst-come- 
first-served  basis  Members  of  the  public 
will  be  permitted  to  make  oral 
comments  of  three  (3)  minutes  each. 
Written  comments  and  suggestions  will 
be  accepted  before  or  after  the  meeting 
on  any  of  the  matters  discussed.  Copies 
of  the  minutes  will  be  available  upon 
request. 

HATTERS  TO  BE  CONSIDERED:  The  agenda 
for  the  meeting  is  as  follows: 

(1)  Finance 

(2)  Automation 

(3)  Strategic  Planning 

(4)  Current  Trademark  Office  Practice 
Issues 

(5)  International  Trademark  Law 
CONTACT  PERSON  FOR  MORE  INFORMATION: 
For  further  information,  contact  Lynne 
Beresford.  Office  of  the  Assistant 
Commissioner  for  Trademarks.  Building 
CPK2.  room  910.  Patent  and  Trademark 
Office.  Washington.  DC  20231. 
Telephone;  (703)  305-9464. 

Dated:  August  30, 1993. 
Bruca  A.  Labaan, 

Assistant  Secretary  ofCommercfr  and 
Commissioner  of  Patents  and  Trademarks. 
(FR  Doc  93-21746  Filed  9-7-93;  8:45  am] 
wujMG  cooe  lilC-W-M 


COMMISSION  ON  IMMIGRATION 
REFORM 

Hearing 

AGENCY:  U.S.  Commission  on 
Immigration  Reform. 

ACTKW:  Announcement  of  meeting. 

SUMMARY:  This  notice  announces  a 
public  hearing  of  the  Commission  on 
Immigration  Reform.  The  Commission 
was  established  by  the  Immigration  Act 
of  1 990  under  section  141.  The 
Commission  will  be  hearing  from  a 
panel  of  immigration  policy  experts  on 
"Immigration  and  Community 
Relations."  The  focus  of  the  hearing  will 
be  relations  between  recent  immigrants 
and  native-bom  populations  and  longer- 
resident  immigrants.  The  Commission 
will  be  seeking  to  assess  the  impact  of 
immigration  on  communities, 
discussing  tensions  which  arise,  the 
potential  for  future  problems,  and 
model  programs  and  strategies  for 
promoting  improved  relations.  The 
Commission  also  seeks  information 
about  the  benefits  to  communities  that 
derive  from  increased  ethnic  diversity. 

DATES:  2  p.m.-5  p.m..  October  1, 1993. 

ADDRESSES:  Hall  of  States,  room  333. 
444  North  Capitol  Street.  Washington, 
DC  20001. 

FOR  FURTHER  INFORMATION  CONTACT: 

Beth  Malks  or  Brett  Endres.  Telephone; 
(202) 673-5348. 

Dated:  September  1, 1993. 
Susan  Forbes  Martin, 
Executive  Director. 
IFR  Doc.  93-21785  Filed  9-7-93;  8:45  am) 

SILUNG  CODE  MaO-«7-« 


DEPARTMENT  Of  DEFENSE 

Offica  of  tha  Sacralary 

Par  Diam,  Travel  ar>d  Transportation 
Allowranca  Committaa 

AOENCV:  Per  Diem.  Travel  and 
Transportation  Allowance  Committee. 

ACTKM:  Publication  of  changes  in  per 
diem  rates. 

SUMMARY:  The  Per  Diem.  Travel  and 
Transportation  Allowance  Committee  is 
publishing  Civilian  Personnel  Per  Diem 
Bulletin  Number  171.  This  bulletin  lists 
changes  in  per  diem  rates  prescribed  for 
U.S.  Government  employees  for  official 
travel  in  Alaska.  Hawaii.  Puerto  Rico, 
the  Northern  Mariana  Islands  and 
Possessions  of  the  United  States. 
Bulletin  Number  171  is  being  published 
in  the  Federal  Register  to  assure  that 
travelers  are  paid  per  diem  at  the  most 
currant  rates. 

EFFECTIVE  DATE:  September  1.  1993. 

SUPPt.EMENTARY  MF0RMAT10N:  This 
document  gives  notice  of  changes  in  per 
diem  rates  prescribed  by  the  Per  Diem 
Travel  <md  Transportation  Allowance 
Committee  for  non-foreign  areas  outside 
the  continental  United  States. 
Distribution  of  Civilian  Personnel  Per 
Diem  Bulletins  by  mail  was 
discontinued  effective  1  June  1979.  Per 
Diem  Bulletins  published  periodically 
in  the  Federal  Register  now  constitute 
the  only  notification  of  change  in  per 
diem  rates  to  agencies  and  ^ 

establishments  outside  the  Department 
of  Defense. 

The  text  of  the  Bulletin  follows; 
aiujNacoK 


MAXIMUM  PER  DIEM  RATES  FOR  OFFICIAL  TRAVEL  IN  ALASKA,  HAWAII.  THE 
COMMONWEALTHS  OF  PUERTO  RICO  AND  THE  NORTHERN  MARIANA  ISLANDS  AND 
POSSESSIONS  OF  THE  UNITED  STATES  BY  FEDERAL  GOVERNMENT  CIVILIAN 
EMPLOYEES 


MAXIMUM 

MAXIMUM 

LODGING    M&IE 

PER  DIEM 

EFFECTIVE 

LOCALITY 

AMOUNT     RATE 

RATE 

DATE 

(A)   +    (B) 

-    (C) 

ALASKA: 
ADAK   5/ 
ANAKTUVUK  PASS 
ANCHORAGE 

05-15--09-15 

09-16--05-14 
ANIAK 
ATQASUK 
BARROW 
BETHEL 
BETTLES 
COLD  BAY 
COLDFOOT 
CORDOVA 
CRAIG 

DILLINGHAM 

DUTCH  HARBOR-UNALASKA 
EIELSON  AFB 

05-15--09-15 

09-16.-05-14 
ELMENDORF  AFB 

05-15--09-15 

09-16--05-14 
EMMONAK 
FAIRBANKS 

05-15--09-15 

09-16--05-14 
FALSE  PASS 
FT.  RICHARDSON 

05-15--09-15 

09-16--05-14 
FT.  WAINWRIGHT 

05-15--09-15 

09-16--05-14 
HOMER 

05-01--09-30 

10-01--04-30 
JUNEAU 

05-01--10-01 

10-02--04-30 
KATK^AI  NATIONAL  PARK 


$  10 
83 

174 
81 
73 

129 
86 
82 
65 

110 
95 
66 
67 
76 

113 

100 
65 

174 
81 
72 

100 
65 
80 

174 
81 

100 
65 

71 
53 

88 
75 
89 


$  34 

57 

71 
66 
36 
86 
73 
64 
45 
54 
59 
77 
35 
38 
67 

66 
67 

71 
66 
54 

66 
67 
37 

71 
66 

66 
67 

60 
62 

74 
73 
59 


$  44 
140 

245 
147 
109 
215 
159 
146 
110 
164 
154 
143 
102 
114 
180 

166 
132 

245 
147 
126 

166 
132 
117 

245 
147 

166 
132 

131 
115 

162 
148 
148 


10-01-91 
12-01-90 

05-15-93 
12-01-92 
07-01-91 
12-01-90 
06-01-91 
01-01-93 
12-01-90 
07-01-93 
10-01-92 
12-01-92 
07-01-91 
12-01-90 
05-01-92 

05-15-93 
12-01-92 

05-15-93 
12-01-92 
06-01-93 

05-15-93 
12-01-92 
06-01-91 

05-15-93 
12-01-92 

05-15-93 
12-01-92 

05-01-93 
12-01-92 

05-01-92 
01-01-92 
12-01-90 
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MAXIMUM  PER  DIEM  RATES  FOR  OFFICIAL  TRAVEL  IN  ALASKA,  HAWAII.  THE 
COMMONWEALTHS  OF  PUERTO  RICO  AND  THE  NORTHERN  MARIANA  ISLANDS  AND 
POSSESSIONS  OF  THE  UNITED  STATES  BY  FEDERAL  GOVERNMENT  CIVILIAN 
EMPLOYEES   , 


LOCALITY 


ALASKA:  (CONT'D) 
KENAI-SOLDOTNA 

04-02--09-30 

10-01--04-01 
KETCHIKAN 

05-14--10-14 

10-15--05-13 
KING  SALMON   3/ 
KLAWOCK 
KODIAK 
KOTZEBUE 
KUPARUK  OILFIELD 
METLAKATLA 
MURPHY  DOME 

05-15--09-15 

09-16--05-14 
NELSON  LAGOON 
NOATAK 
NOME 
NOORVIK 
PETERSBURG 
POINT  HOPE 
POINT  LAY  6/ 
PRUDHOE  BAY-DEADHORSE 
SAND  POINT 
SEWARD 

05-01  —  09-30 

10-01--04-30 
SHUNGNAK 

SITKA-MT.  EDGECOMBE 
SKAGWAY 

05-14--10-14 

10-15--05-13 
SPRUCE  CAPE 
ST.  GEORGE 
ST.  MARY'S 
ST.  PAUL  ISLAND 
TAN ANA 
TOK 

04-21--10-31 

11-01--04-20 


MAXIMUM 

MAXIMUM 

LODGING 

M&IE 

PER  DIEM 

EFFECTIVE 

AMOUNT 

RATE 

RATE 

DATE 

(A)    + 

(B) 

-   (C) 

94 

$  68 

$162 

57 

66 

123 

90 

77 

167 

68 

75 

143 

75 

59 

134 

75 

36 

111 

71 

61 

132 

133 

87 

220 

75 

52 

127 

79 

44 

123 

100 

66 

166 

65 

67 

132 

102 

39 

141 

133 

87 

220 

71 

58 

129 

133 

87 

220 

72 

64 

136 

99 

61 

160 

106 

73 

179 

64 

57 

121 

75 

36 

111 

107 

53 

160 

61 

48 

109 

133 

87 

220 

72 

69 

141 

90 

77 

167 

68 

75 

143 

71 

61 

132 

100 

39 

139 

77 

59 

136 

81 

34 

115 

71 

58 

129 

60 

58 

118 

48 

57 

105 

04-02-93 
12-01-92 

06-01-93 
10-15-93 
12-01-90 
07-01-91 
01-01-92 
05-01-93 
12-01-90 
07-01-91 

05-15-93 
12-01-92 
06-01-91 
05-01-93 
01-01-93 
05-01-93 
05-01-92 
12-01-90 
12-01-90 
12-01-90 
07-01-91 

05-01-92 
01-01-92 
05-01-93 
01-01-92 

06-01-93 
10-15-93 
01-01-92 
06-01-91 
06-01-93 
12-01-90 
01-01-93 

06-01-93 
11-01-93 
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MAXIMUM  PER  DIEM  RATES  FOR  OFFICIAL  TRAVEL  IN  ALASKA,  HAWAII,  THE 
COMMONWEALTHS  OF  PUERTO  RICO  AND  THE  NORTHERN  MARIANA  ISLANDS  AND 
POSSESSIONS  OF  THE  UNITED  STATES  BY  FEDERAL  GOVERNMENT  CIVILIAN 
EMPLOYEES 


MAXIMUM 

MAXIMUM 

LODGING 

M&IE 

PER  DIEM 

EFFECTIVE 

LOCALITY 

AMOUNT 

RATE 

RATE 

DATE 

(A)    + 

(B) 

-   (C) 

ALASKA:  (CONT'D) 

UMIAT 

$  97 

$  63 

$160 

12-01-90 

VALDEZ 

05-01--09-01 

98 

53 

151 

05-01-93 

09-02--04-30 

82 

70 

152 

12-01-92 

WAINWRIGHT 

90 

75 

165 

12-01-90 

WALKER  LAKE 

82 

54 

136 

12-01-90 

WRANGELL 

05-14--10-14 

90 

77 

167 

06-01-93 

10-15--05-13 

68 

75 

143 

10-15-93 

YAKUTAT 

70 

40 

110 

12-01-90 

OTHER  3,  4,  6/  ■ 

63 

48 

111 

01-01-93 

AMERICAN  SAMOA 

85 

47 

132 

12-01-91 

GUAM 

155 

75 

230 

05-01-93 

HAWAII: 

ISLAND  OF  HAWAII:  HILO 

73 

61 

134 

06-01-93 

ISLAND  OF  HAWAII:  OTHER 

80 

71 

151 

06-01-93 

ISLAND  OF  KAUAI 

04-01--11-30 

110 

75 

185 

06-01-93 

12-01--03-31 

122 

76 

198 

12-01-93 

ISLAND  OF  KURE  1/ 

13 

13 

12-01-90 

ISLAND  OF  MAUI 

04-01--11-30 

79 

71 

150 

06-01-93 

12-01--03-31 

96 

73 

169 

12-01-93 

ISLAND  OF  OAHU 

105 

62 

167 

06-01-93 

OTHER 

79 

62 

141 

06-01-93 

JOHNSTON  ATOLL  2/ 

20 

20 

40 

10-01-92 

MIDWAY  ISLANDS   1/ 

13 

13 

12-01-90 

NORTHERN  MARIANA  ISLANDS: 

ROTA 

68 

55 

123 

01-01-93  ■ 

SAIPAN 

100 

69 

169 

01-01-93 

TINIAN 

50 

55 

105 

01-01-93 

OTHER 

20 

13 

33 

12-01-90 

PUERTO  RICO: 

BAYAMON 

05-0I--12-14 

93 

73 

166 

09-01-93 

12-15--04-30 

116 

76 

192 

12-15-93 

CAROLINA 

05-01--12-14 

93 

73 

166 

09-01-93 

12-15--04-30 

116 

76 

192 

12-15-93 

FAJARDO  (INCL  CEIBA,  LUQUILL 

0  AND  HUMA 

CAO) 

65 

52 

117 

09-01-93 

WLUNO  CODE  S00O-O«-C 
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MAXIMUM  PER  DIEM  FATES  FOR  OFFICIAL  TRAVEL  IN  ALASKA,  HAWAII,  THE 
COMMONWEALTHS  OF  PUERTO  RICO  AND  THE  NORTHERN  MARIANA  ISLANDS  AND 
POSSESSIONS  OF  THE  UNITED  STATES  BY  FEDERAL  GOVERNMENT  CIVILIAN 
EMPLOYEES 


MAXIMUM 

MAXIMUM 

LODGING 

M&IE 

PER  DIEM 

EFFECTIVE 

LOCALITY 

AMOUNT 

RATE 

RATE 

DATE 

(A)   ^ 

■    (B) 

-   (C) 

PUERTO  RICO:  (CONT'D) 

FT.  BUCHANAN  (INCL 

GSA  SERV  CTR,  GUAYNABO) 

05-01--12-14 

$  93 

$  73 

$166 

09-01-93 

12-15--04-30 

116 

76 

192 

12-15-93 

MAYAGUEZ 

85 

65 

150 

08-01-92 

PONCE 

96 

75 

171 

09-01-93 

ROOSEVELT  ROADS 

65 

52 

117 

09-01-93 

SABANA  SECA 

05-01--I2-14 

93 

73 

166 

09-01-93 

, 

12-15--04-30 

116 

76 

192 

12-15-93 

SAN  JUAN  (INCL  SAN 

JUAN  COAST  GUARD  UNITS) 

05-01--12-14 

93 

73 

166 

09-01-93 

12-15--04-30 

116 

76 

192 

12-15-93 

OTHER 

63 

52 

115 

08-01-92 

VIRGIN  ISLANDS  OF  THE 

U.S. 

06-02--12-19 

180 

112 

292 

09-01-93 

• 

12-20--06-01 

255 

120 

375 

12-20-93 

WAKE  ISLAND   2/ 

4 

17 

21 

12-01-90 

ALL  OTHER  LOCALITIES 

20 

13 

33 

12-01-90 

iCommerrial  fadlitiM  are  not  available.  The  meal  and  tacidental  expeoM  rate  coven  chngea  for  meel*  In  available  CacUltlea  ploa  an  addlUonal  allowance 
for  incidental  expenses  and  will  be  increaaed  by  the  amount  paid  for  Gov«mjnenl  quarter*  by  the  traveler  .      ,      i,      tv  ji 

•  Coounercial  facilitie*  are  not  available.  Only  Govemmant-owned  and  contractor  operated  quarter*  and  meu  are  available  at  thif  locality.  This  per  fllam 
rate  is  the  amount  necessary  to  defray  the  cost  of  lodging,  meals  and  incidental  expenses.  ,      j  .  _> 

'On  any  day  when  US  Goverameot  or  contractor  quarters  are  available  and  U.S.  Government  or  contractor  measing  CacilWe*  are  used,  a  meal  and  mci- 
dental  expense  rate  of  »19.65  U  prescribed  to  cover  meals  and  incidental  expenses  at  Shemya  AFB,  Qear  AFS,  Galana  APT  and  King  Salmon  APT.  This  rata 
wrill  be  increased  by  the  amount  paid  for  U.S.  Govemmeal  or  contractor  quarters  and  by  $4  for  each  meal  procured  at  a  commercial  fadiity.  The  rates  oJ  p«r 
diem  prescribed  herein  apply  from  0001  on  the  day  after  arrival  through  2400  on  the  day  prior  to  the  day  of  departure.  ,       .  ,  ^ 

«On  any  day  when  U.S.  Government  or  contractor  qnartars  are  available  and  US  Govtniunent  or  contractor  messing  fadlitie*  are  used,  a  omI  and  tod- 
dental  expense  rate  of  $34  U  prescribed  to  cover  meals  and  inddental  expenses  at  Amchltka  Uiand.  Alaska.  This  rate  wiU  be  Increased  by  the  amounlpaidfor 
U.S.  Government  or  contractor  quarters  and  by  $10  for  each  meal  procured  at  a  commercial  tadhty.  The  rate*  of  per  diem  prescribed  hereto  apply  from  0001 
on  the  day  al^er  arrival  through  2400  on  the  day  prior  to  the  day  of  departure.  

•  On  any  day  when  U.S.  Government  or  contractor  quarters  are  available  and  US  Government  or  contractor  messtog  tadlitie*  are  used,  a  meal  and  ind- 
dental  expense  rate  of  $25  is  prescribed  instead  of  the  rale  prescribed  in  the  table.  This  rate  wiU  be  increased  by  the  amount  paid  for  U.S.  Government  or  coa- 

•  Them^  rates  Usted  below  are  prescribed  for  the  following  location*  to  Alaska:  Cape  Usbume  RRL.  Cape  Newenham  RRL,  Cape  Romanzof  APT.  Fort 
Yukon  RRL.  tadian  Mts  RRL.  Sparrevohn  RRL.  Tatallna  RRL.  Tm  Qty  RRL.  Barter  Uland  AFS.  Potot  Banow  AFS.  Potot  Uy  AFS  and  OUktok  AFS.  The 
amount  to  be  added  to  the  cost  of  government  quarters  to  determining  the  per  diem  will  be  $3.50  plus  the  following  amount: 


DOOl 

NotvOOO  Personnel . 


OalynM* 


$t9 

W 


Dated:  September  1, 1993. 
Patricia  L  Toppinga, 

Alternate  OSD  Federal  Register  Liaison 
Officer,  Department  of  Defense. 
(FR  Doc.  93-21747  Filed  9-7-93;  8:45  am] 
iNajMQcooe  woo  04  m 


DEPARTMENT  OF  EDUCATION 

National  Education  Commlsalon  on 
TIma  and  Laaming;  Haaring 

AGENCY:  National  Education 
Commission  on  Time  and  Learning, 
Education. 

ACTION:  Notice  of  public  hearing. 


StJMMARY:  This  notice  sets  forth  the 
schedule  and  proposed  agenda  of  a 
forthcoming  public  Hearing  of  the 
National  Education  Commission  on 
Time  and  Learning.  This  notice  also 
describes  the  functions  of  the 
Commission.  Notice  of  this  Hearing  is 
required  under  section  10(a)(2)  of  the 
Federal  Advisory  Committee  Act. 

DATE,  TIME  AND  LOCATION: 
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September  22, 1993  from  1  p.m.  to  3 
p.m.,  Public  Hearing,  The  University 
of  Maine,  Conference  k  Institute 
Division,  Wells  Commons — Main 
Dining  Room,  Orono,  Maine 

September  23, 1993  from  9  a.m.  to  4 
p.m..  Public  Hearing 

(If  Necessary)  4  p.m.  to  4:30  p.m.. 
Business  Meeting 

September  24, 1993  from  8:30  a.m.  to 
12:45  p.m..  Public  Hearing,  Harvard 
University — Gutman  Library, 
Cambridge,  MA,  Telephone:  Laura 
Bums  (617)  495-7875 

FOR  FURTHER  INFORMATION  CONTACT: 

Julia  Anna  Anderson,  Deputy  Executive. 
Director,  or  (202)  653-5063. 

SUPPLEMENTARY  INFORMATION:  The 
National  Education  Commission  on 
Time  and  Learning  is  established  under 
section  102  of  the  Education  Council 
Act  of  1991  (20  U.S.C.  1221-1).  The 
Commission  is  established  to  examine 
the  quality  and  adequacy  of  the  study 
and  learning  time  of  elementary  and 
secondary  students  in  the  United  States, 
including  issues  regarding  the  length  of 
the  school  day  and  year,  how  time  is 
being  used  for  academic  subjects,  the 
use  of  incentives,  how  time  is  used 
outside  of  school,  the  extent  and  role  of 
homework,  year-round  professional 
opportimities  for  teachers,  the  use  of 
school  facilities  for  extended  learning 
programs,  if  appropriate  a  model  for 
adopting  a  longer  day  or  year,  suggested 
changes  for  state  laws  and  regulations, 
and  an  analysis  and  estimate  of  the 
additional  costs. 

The  Hearings  of  the  Commission  are 
open  to  the  public.  The  proposed 
agenda  for  September  22  includes:  A 
site  visit  to  the  Piscataquis  Community 
High  School/Project  2000  and  a 
discussion  focusing  on  the  development 
and  initial  strategies  to  implement 
Maine's  Common  Core  of  Learning.  The 
proposed  agenda  for  September  23  and 
24  includes:  Discussions  with 
luminaries  in  American  education 
regarding  their  views  on  time  use  in  and 
out  of  school  and  the  other  mandates  as 
outlined  in  Public  Law  102-62.  Records 
are  kept  of  all  Commission  proceedings, 
and  are  available  for  public  inspection 
at  the  Office  of  the  Commission  at  1255 
22nd  Street,  NW.,  Suite  502. 
Washington,  DC  20202-7591  from  the 
hours  of  9  a.m.  to  5:30  p.m. 

Dated:  September  1, 1993. 
John  Hodge )onec 

Chairman,  National  Education  Commission 
on  Time  and  Learning. 
|FR  Doc.  93-21793  Filed  9-7-93;  8:45  am) 
■HJJNa  cooc  40e»-M-«l 


DEPARTMENT  OF  ENERGY 

Rnancial  Aaaistane*  Award;  Infant  To 
Award  Grant  to  Durability,  Inc. 

AGENCY:  U.S.  Department  of  Energy. 

ACTION:  Notice  of  unsolicited  financial 
assistance  award. 

SUMMARY:  The  Department  of  Energy 
announces  that  pursuant  to  10  CFR 
600.6(a)(2),  it  is  making  a  discretionary 
financial  assistance  award  based  on 
acceptance  of  an  unsolicited  application 
meeting  the  criteria  of  10  CFR 
600.14(e)(1)  to  Durability,  Inc.  under 
Grant  No.  DE-FG01-93CE15589.  The 
proposed  grant  will  provide 
Government  funding  In  the  estimated 
amount  of  $99,995  for  Durability,  Inc.  to 
develop  a  system  to  monitor  the 
accumulation  of  fatigue  damage  in 
composite  material  during  mechanical 
testing.  The  grant  is  being  awarded  to 
Durability.  Inc.  on  an  unsolicited  basis, 
because  it  is  a  unique  patented 
technology.  Dr.  Ahmad  Rarvan  will  be 
the  principal  investigator.  He  holds  the 
patent  on  this  technology  and  has  spent 
twenty-five  years  in  the  field  developing 
the  technology. 

FOR  FURTHER  INFORMATION  CONTACT: 

Please  write  the  U.S.  Department  of 
Energy,  Office  of  Placement  and 
Administration,  ATTN:  John  Windish, 
PR-322.2, 1000  Independence  Avenue, 
SW.  Washington,  DC  20585. 

SUPPLEMENTARY  INFORMATION:  The 
Department  of  Energy  has  determined 
that  in  accordance  with  10  CFR 
600.14(0  the  application  submitted  by 
Durability,  Inc.,  is  meritorious  based  on 
the  general  evaluation  required  by  10 
CFR  600.14(d)  and  that  the  project 
represents  a  imique  idea,  that  would  not 
be  eligible  for  financial  assistance  under 
a  recent,  current,  or  planned 
solicitation.  The  Energy  Related 
Inventions  Program  (ERIP)  has  been 
structured,  since  its  beginning  in  1975, 
to  operate  without  competitive 
solicitations  since  Energy  Related 
Inventions  may  be  submitted  to  the 
National  Institute  of  Standards  and 
Technology  for  evaluation  and 
subsequently  to  The  Department  of 
Energy  for  consideration  for  funding  at 
any  time.  The  program  has  never  issued 
and  has  no  plans  to  issue  a  competitive 
solicitation.  The  proposed  technology 
has  a  strong  possibility  of  adding  to  the 
Nation's  Energy  Resources  by  enabling 
small  scale  testing  where  previously 
only  full  scale  testing  was  possible. 


The  anticipated  term  of  the  proposed 
grant  is  18  months  from  the  elective 
date  of  award. 
ScoHShafBaU. 

Director,  Division  "B".  Office  of  Placement 
and  Administration. 

(FR  Doc.  93-21835  Filed  9-7-93;  8:45  ami 
HujNacooe  mm-oi-m 


Financial  Aaatatanca  Award;  Intent  to 
Award  Grant  to  Southaaatam 
Conaortium  for  IMnorttlaa  in 
Englnaaring  (SECME) 

AGENCY:  Department  of  Energy  (DOE). 
ACTION:  Notice  of  intent. 

SUMMARY:  The  Department  of  Energy 
annoimces  that  pursuant  to  10  CFR 
600.6(a)(5),  it  is  making  a  discretionary 
financial  assistance  award  based  on  the 
criteria  set  forth  at  10  CFR 
600.7(b)(2)(i)(B)  and  (D)  to  SECME, 
Atlanta,  GA.,  under  Grant  Number  DE- 
FG01-93MI10270.  The  DOE  intends  to 
make  a  noncompetitive  financial 
assistance  award  to  develop  an 
educational  and  training  program  for 
middle  and  high  school  students, 
teachers  and  school  administrators  in 
the  District  of  Columbia  public  schools. 
The  projects  goal  is  to  increase  the 
number  of  minority  students  who  are 
academically  prepared  to  enter  college 
and  complete  studies  in  engineering, 
mathematics  and  science.  The  period  of 
performance  contemplated  is  for  one  (1) 
year  October  1, 1993 — September  30, 
1994.  The  total  estimated  cost  of  this 
effort  is  $160,010  which  will  be 
provided  by  DOE — there  is  no  cost 
sharing. 

FOR  FURTHER  MFORMATKM  CONTACT: 
Please  write  the  U.S.  Department  of 
Energy,  Office  of  Placement  and 
Administration.  ATTN:  Rosemarie 
Marshall,  PR-321.1. 1000  Independence 
Avenue,  SW.,  Washington,  IX  20585. 
SUPPLEMENTARY  INFORMATION:  The 
proposed  grant  will  provide  funding  to 
SECME,  which  is  a  pre-college  program 
designed  to  increase  the  number  of 
minority  students  who  are  academically 
prepared  to  enter  and  complete  studies 
in  engineering,  mathematics,  and 
science.  SECM£  is  a  nonprofit 
organization  organized  in  1975  by  the 
engineering  deans  of  six  Southeastern 
universities.  SECME  is  proposing  to 
expand  its  consortium  network  by 
establishing  the  SECME  school  systems 
model  in  the  District  of  Columbia,  with 
the  development  of  16  school  programs 
in  four  schools  systems  in  DC  covering 
the  northwest,  northeast,  southwest  and 
southeast  areas.  The  University  of  the 
District  of  Columbia's  College  of 
Engineering  will  serve  as  SECME's  33rd 
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member  university  and  work  with 
SECME  school  jrrograms  throughout  the 
targeted  region.  The  University's  role  is 
vital  to  the  success  of  the  program.  The 
University's  support  to  the  schools  will 
be  through  Saturday  School  Engineering 
Workshops  and  school  visits  from 
engineering  feculty  consultants  who 
provide  information  on  additions  to 
school  curricula,  on-going  curriculum 
enrichment,  and  university-level 
preparatory  courses. 

Tne  program  is  meritorious  because 
by  increasing  the  pool  of  minority 
students  who  are  prepared  to  enter  and 
complete  studies  in  the  scientific 
technical  fields,  the  competitiveness 
and  prosperity  of  the  American 
workforce  will  be  significantly 
enhaiu:8d  in  the  years  ahead.  The 
project  will  assist  teachers  in 
formulating  ways  to  enrich  their 
instructional  programs  through  the  use 
of  curriculum  materials  and  computer 
applications  and  help  them  develop 
motivational  guidance  for  their 
students.  The  DOE  knows  of  no  other 
entity  which  is  conducting  or  is 
planning  to  conduct  such  an  activity. 

Based  on  the  evaluation  of  relevance 
to  the  accomplishment  of  a  public 
purpose,  it  is  determined  that  the 
application  represents  a  beneficial 
method  to  ensure  precollege  students' 
success  in  courses  which  are 
prerequisite  to  technical  education  and 
careers.  Through  this  project,  students 
will  be  better  prepared  to  enroll  in  and 
succeed  in  university-level  engineering, 
mathematics,  and  science  programs. 
|«ffip»y  RubwDslwin. 

Director,  Operations  Division  "A",  Office  of 
Placement  and  Administration. 
(FR  Doc.  93-21836  Filed  »-7-93:  8:45  ami 

BIUJNO  CODE  MaO-OI-M 


Rnandal  AMfstance;  Low-Level 
RadioacthM  Waste  Forum 

AGCMCY:  Department  of  Energy,  Idaho 
Operations  Office. 
action:  Notice  of  intent 

SUMMARY:  The  U.S.  Department  of 
Energy  annoimces  that  piirsuant  to  10 
CFR  600.7(a)(1)  it  plans  a  non- 
competitive renewal  of  funding  and 
support  under  Grant  DE-FXi07- 
90ID13039  to  the  State  of  Washington 
(Washington]  for  technical  assistance  to 
the  Low-Level  Radioactive  Waste  Forum 
(Forum).  The  technical  assistance 
proposed  is  the  result  of  an  unsolicited 
request  from  Washington  for  continued 
support  of  the  Forum  in  maintaining  an 
independent  self-directed  organization 
to  promote  an  effective  and  efficient 
national  system  for  the  management  and 


disposal  of  commercially  generated  low- 
level  radioactive  waste. 
FOR  FURTHER  INFORMATION  CONTACT: 
Dallas  L.  Hoffer,  Contract  Specialist, 
(208)  526-0014;  U.S.  Department  of 
Energy,  785  DOE  Place.  MS  1221.  Idaho 
Falls.  ID  83401-1562. 
SUPPt£MENTARY  INFORMATION:  The 
objective  of  the  grant  is  (1)  to  provide 
technical  assistance  to  the  Low-Level 
Radioactive  Waste  Forum  for  the 
continuing  operation  of  a  self-directed 
organization  through  which  states  and 
compact  commission  representatives 
can  promote  an  effective  and  efficient 
national  system  for  the  management  and 
disposal  of  commercially  generated  low- 
level  radioactive  waste;  (2)  to  satisfy  a 
1990  Congressional  recommendation 
that  the  Department  of  Energy  assist 
states  and  compacts  in  forming  an 
independent  self-directed  organization, 
and  provide  funding  until  states  and 
compacts  can  develop  a  means  for 
independent  funding;  and  (3)  to  allow 
the  state  of  Washington  to  oversee 
expenditures  of  grant  funds  needed  for 
such  technical  assistance  and 
coordination  of  Forum  activities.  The 
grant  award  will  be  for  three  years  with 
an  estimated  total  cost  of  $1,900,000.  No 
cost-sharing  is  included  in  this  grant. 
Statutory  authority  for  this  award  can  be 
found  in  Section  7(a)(1)  of  the  Low- 
Level  Radioactive  Waste  Policy 
Amendments  Act  of  1985  (Pub.  L.  99- 
240).  In  the  law.  Congress  directed  DOE 
to  provide  continuing  technical 
assistance  to  states  and  compact 
commissions. 

PROCUREMENT  REQUEST  NUMBER:  07- 
g4lDl3039.002. 

DatBd:  August  21. 1993. 
Dolerei ).  Fani. 

Director,  Contracts  Management  Division. 
IFR  Doc.  93-21837  Filed  9-7-^3;  8.45  ami 

■tUJNOOOOC  M60-01-ai 


Federal  Enargy  Regulatory 

Commiaalon 

[Docket  No.  QFB3-14S-000] 

Dixie  Vallay,  Ltd^  L.P.;  AppNcatton  for 
Commlaaion  CartMcatlon  ol  Qualifying 
Status  of  a  SmaM  Power  Production 
Facility 

September  1. 1993. 

On  August  18, 1993.  Dixie  Valley. 
Ltd..  L.P..  of  1114  Avenue  of  the 
Americas.  New  Yoik,  New  York  10036- 
7790.  submitted  for  filing  an  application 
for  certification  of  a  bciUty  as  a 
qualifying  small  power  production 
facility  pursuant  to  Section  292.207  (b) 
of  the  Commission's  Regulations.  No 

1 


determination  has  been  made  that  the 
submittal  constitutes  a  complete  filing. 

According  to  the  appUcant.  the  22 
megawatt  small  power  production 
facility  will  be  located  at  Dixie  Valley. 
Nevada,  in  township  24  North,  Range  36 
East.  The  facility  will  use  double  flash 
cycle  technology  to  generate  electricEl 
power  from  geothermal  fluids.  The 
primary  energy  source  is  a  liquid- 
dominated  geothermal  resource  heated 
to  approximately  450°  Fahrenheit. 

Any  person  desiring  to  be  heard  or 
objecting  to  the  granting  of  qualifying 
status  should  file  a  motion  to  intervene 
or  protest  with  the  Federal  Energy 
Regulatory  Commission,  835  North 
Capitol  Street.  NE..  Washington.  DC 
20426.  in  accordance  with  rules  211  and 
214  of  the  Commission's  Rules  of 
Practice  and  Procedure.  All  such 
motions  or  protests  must  be  filed  within 
30  days  after  the  date  of  publication  of 
this  notice  in  the  Federal  Register  and 
must  be  served  on  the  applicant. 
Protests  will  be  considered  by  the 
Commission  in  determining  the 
appropriate  action  to  be  taken  but  will 
not  serve  to  make  protestants  parties  to 
the  proceeding.  Any  person  wishing  to 
become  a  party  must  file  a  petition  to 
intervene.  Copies  of  this  filing  are  on 
file  with  the  Commission  and  are 
available  for  public  inspection. 
Lois  D.  CasheU. 
Secretary. 

IFR  Doa  93-21762  Filed  9-7-93;  8:45  am) 
aiujNa  COM  irn-ei-M 


(P-2643-001  Bend  Hydro  Prelect] 

PaclflCorp  Elaclilc  Oparationa; 
Availability  of  Draft  Environmental 
Assaaamant 

September  1, 1993. 

In  accordance  with  the  National 
Environmental  Policy  Act  of  1969  and 
the  Federal  Energy  Regulatory 
Commission's  (Commission's) 
regulations,  16  CFR,  part  380  (Order  No 
486.  52  FR  47897).  the  Office  of 
Hydropower  Lit»nsing  has  reviewed  the 
application  for  subsequent  minor 
license  for  the  existing  Bend 
Hydroelectric  Project,  located  on  the 
Deschutes  River,  in  the  city  of  Bend. 
Deschutes  County,  Oregon,  and  has 
prepared  a  draft  environmental 
assessment  (DEA)  for  the  relicense 
proposal.  In  the  DEA,  the  Commission 
staff  analyzes  the  p>otential 
environmental  impacts  of  the  project 
and  concludes  that  either  approval  of 
the  project,  with  appropriate 
environmental  measures,  or  project 
retirement,  would  not  constitute  a  maior 
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federal  Action  significantly  affecting  the 
quality  of  the  human  environment. 

Copies  of  the  DEA  are  available  for 
review  in  tiie  Piiblic  Reference  Branch, 
room  3104.  of  the  Comrtiission's  offices 
at  941  North  Capitol  Street.  NE.. 
Wa.shington.  DC  20426. 

Comments  shoiild  be  filed  within  45 
days  from  the  date  of  this  notice  and 
should  be  addressed  to  Lois  D.  Casbell. 
Secretary.  Federal  Energy  Regulatory 
Commission.  825  North  Capitol  Street. 
NE..  Washington.  DC  20426.  Please  affix 
Project  No.  2643-001  to  all  coniments. 
For  further  infonnation,  please  contact 
Joe  Davis.  DEA  Coordinator,  at  (202) 
219-2865. 
Lois  O.  CMbBll. 
Secretary. 
(FR  Doc.  93-21761  Filed  9-7-93;  8:45  ami 

BtLLMG  CODE  •717-«1~« 


[Docket  No.  RP93-1 26-003] 

Algonquin  Gas  Transmission  Co.; 
Proposed  Changes  in  FEHC  Gas  Tariff 

September  1, 1993. 

Take  notice  that  on  August  27. 1993, 
Algonquin  Gas  Transmission  Company 
(Algonquin)  tendered  for  filing  as  part  of 
its  FH*C  Gas  Tariff.  Fourth  Revised 
Volume  No.  1.  the  following  tariff  sheet: 

Sub  Original  Sheet  No.  94 

The  proposed  effective  date  of  Sheet 

No.  94  is  July  1,  1993. 

Algonquin  states  that  the  purpose  of 
this  filing  is  to  reflect  a  true-up  of  the 
Account  No.  191  and  Account  No.  186 
costs  m  compliance  with  ordering 
paragraph  (B)  of  the  Commission's  June 
30. 1993  order  in  this  proceeding. 
Algonquin  requests  that  the 
Commission  waive  §  154.22  of  the 
Commission's  regulations  to  the  extent 
necessary  in  order  to  permit  this 
application  to  take  effect  as  requested. 

Algonquin  states  that  copies  of  this 
tariff  filing  were  mailed  to  all  customers 
of  Algonquin  and  interested  state 
commissions. 

Any  person  desiring  to  protest  said 
filing  should  file  a  protest  with  the 
Federal  Enei^y  Regulatory  Commission, 
825  North  C^itol  Street,  NE., 
Washington,  DC  20426.  in  accordaoce 
with  §385.211  of  the  Commission's 
Rules  and  Regulations.  All  such  protests 
should  be  filed  on  at  before  September 
9, 1993.  Protests  will  be  considered  by 
the  Cummission  in  determining  the 
appropriate  action  to  be  taken  but  will 
not  serve  to  make  protestants  parties  to 
the  proceeding.  Copies  of  this  filing  are 


on  file  with  the  Commission  and  are 

available  for  public  inspection. 

Lois  D.  C«alMU. 

Secretary. 

(FR  Doc.  93-21763  Filed  9-7-93;  8:45  ami 

BtLUNO  coot  frt7-01-« 


[Dock*!  No.  Cf>93-«81-000] 

Arkla  Energy  Resources  Co.,  Request 
Under  Blanket  Authorization 

September!.  t9»3. 

Take  notice  that  on  August  2B,  1993. 
Arkla  Energy  Resources  Company 
(AER).  P.O.  Box  21734.  Shreveport. 
Louisiana  71151,  filed  in  Docket  No. 
CP93-681-00C.  a  request  pursuant  to 
§§157.205. 157.211  and  157.212  of  the 
Commission's  Regulations  under  the 
Natural  Gas  Act  (18  CFR  157.205)  for 
authorization  to  construct  and  operate 
certain  facilities  in  Louisiana  under  the 
blanket  certificate  issued  in  Docket  Nos. 
CP82-384-O0C  and  CP82-384-001 
pursuant  to  section  7  of  the  Natural  Gas 
Act,  all  as  mor^  fully  set  forth  in  the 
request  that  is  3n  file  with  the 
Commission  and  open  to  public 
inspection. 

AER  states  that  it  proposes  to  upgrade 
one  existing  m^ter  station  for  increased 
deliveries  to  A'kansas  Louisiana  Gas 
Company's  (ALG)  new  rural  extension 
to  serve  customers  in  Union  Parish, 
Louisiana.  The  volume  of  gas  that  will 
be  delivered  through  this  tap  is 
approximately  54.000  Mcf  annually  and 
325  Mcf  on  a  psek  day.  the  facihties  will 
be  constructed  at  an  estimated  cost  of 
$29,600.00.  and  ALG  will  reimburse 
AER  for  all  construction  costs. 

Any  person  or  the  Commission's  staff 
may,  within  45  days  after  issuance  of 
the  instant  notice  by  the  Commission, 
file  pursuant  to  Rule  214  of  the 
Commission's  Procedural  Rules  (18  CFR 
385.214)  a  motion  to  intervene  or  notice 
of  intervention  and  pursuant  to 
§  157.205  of  the  Regulations  under  the 
Natural  Gas  Act  (18  CFR  157.205)  a 
protest  to  the  mquest.  If  no  protest  is 
filed  within  thf  time  allowed  therefor, 
the  proposed  a<tivity  shell  be  deemed  to 
be  authorized  effective  the  day  after  the 
time  allowed  fcr  filing  a  protest.  If  a 
protest  is  filed  .ind  not  withdrawn 
within  30  days  after  the  time  allowed 
for  filing  a  prot  jst.  the  ir.stant  request 
shall  be  treated  as  an  application  for 
authorization  pursuant  to  section  7  of 
the  Natural  Gas  Act 
LoiaD.Cuh^ 
Secretary. 

[FR  Doc.  93-217*4  Piled  9-7-83;  «:45  ami 
BiLUMa  oooc  enr-M-a 


CDoohal  No.  CmS-STS-OOO] 

Black  Martin  Pipeline  Co.;  Application 

September  1. 1993. 

Take  notice  that  on  August  24. 1993. 
Eldck  Mar lin  Pipeline  Company  (Black 
Marlin),  1400  Smith  Street,  Houston, 
Texas  77002.  filed  in  Docket  No.  CP93- 
678-000  a  request  under  section  7(b)  of 
the  Commission's  Regulations  under  the 
Natural  Gas  Act  for  a  certificate 
permitting  and  approving  abandonment 
of  Rate  Schedule  T-4  included  in  Black 
Martin's  FERC  Ges  Tariff,  First  Revised 
Volume  No.  1.  Original  Sheet  Nos.  96 
through  99.  and  the  under  hang  service 
agreements  originally  authorized  to 
Cities  Service  Oil  and  Gas  Corporation 
and  Shell  Offshore  and/or  Shell  Gas 
Trading  Company,  all  as  more  fully  set 
forth  in  the  request  which  is  on  file  with 
the  Commission  and  open  to  public 
inspection. 

Any  person  desiring  to  be  heard  or  to 
make  ary  protest  with  reference  to  said 
application  should  on  or  before 
September  22. 1993.  file  with  the 
Federal  Energy  Regulatory  Commission. 
Washington.  DC  20426.  a  motion  to 
intervene  or  a  protest  in  accordance 
with  the  requirements  of  the 
Commission's  Rules  of  Practice  and 
Procedure  (18  CFR  385.214  or  385.211) 
and  the  Regulations  under  the  Natural 
Gas  Act  (18  CFR  157.10).  All  protests 
filed  with  the  Commission  will  be 
considered  by  it  in  determining  the 
appropriate  action  to  be  taken  but  will 
not  serve  to  make  the  protestants  parties 
to  the  proceeding.  Any  person  wishing 
to  become  a  party  to  a  proceeding  or  to 
participate  as  a  party  in  any  hearing 
therein  must  file  a  motion  to  intervene 
in  accordance  with  the  Commission's 
Rules. 

Take  fiirther  notice  that  pursuant  to 
the  authority  contained  in  and  subject  to 
jurisdiction  conferred  upon  the  Federal 
Energ>-  Regulatory  Commission  by 
sections  7  and  15  of  the  Natural  Gas  Act 
and  the  Commission's  Rviles  of  Practice 
and  Procedure,  a  hearing  will  be  held 
without  hirther  notice  before  the 
Commission  or  its  designee  on  this 
application  if  no  motion  to  intervene  is 
filed  within  the  time  required  herein,  if 
the  Conuni&sioo  on  its  own  review  of 
the  matter  finds  that  permission  and 
approval  for  the  pnyosed  abandonment 
are  required  by  the  public  convenience 
and  naoassity.  If  a  notion  for  leave  to 
intervene  is  tiindy  filed,  or  if  the 
Comimssian  on  its  owm  motion  believes 
that  a  fomal  hearing  is  required,  further 
notice  of  such  bearing  will  be  duly 
given. 

Undar  the  procedure  herein  provided 
for,  unlets  othwwiae  advised,  it  will  be 
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unnecessary  for  Black  Marlin  to  appear 

or  be  represented  at  the  hearing. 

Loia  D.  Caaheil, 

Secretary. 

[FR  Doc.  93-21753  Filed  9-7-93;  8:45  ami 

MUJNG  COOe  «717-01-M 

[Oockat  No.  ER93-773-000] 

Cambridge  Electric  Ught  Co.;  Notic*  of 
Filing 

September  1. 1993. 

Take  notice  that  on  August  13, 1993. 
Cambridge  Electric  Light  Company 
tendered  for  tiling  an  amendment  to  its 
original  filing  filed  in  this  docket  on 
July  7.  1993. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion 
to  intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission,  825 
North  Capitol  Street,  NE..  Washington. 
DC  20426.  in  accordance  with  Rules  211 
and  214  of  the  Commission's  Rules  of 
Practice  and  Procedure  (18  CFR  385.211 
and  18  CFR  385.214).  All  such  motions 
or  protests  should  be  filed  on  or  before 
September  10. 1993.  Protests  will  be 
considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  Copies 
of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection. 
Lou  D.  Caahell, 
Secretary. 

IFR  Doc.  93-21757  Filed  9-7-93;  8;45  am) 
■iLUNO  cooe  tnr-oi-M 

[Docket  No.  TM93-7-22-000] 

CNG  Transmission  Corp.,  Proposed 
Changes  In  FERC  Gas  Tariff 

September  1, 1993. 

Take  notice  that  on  August  27, 1993, 
CNG  Transmission  Corporation  (CNG), 
pursuant  to  section  4  of  the  Natural  Gas 
Act.  Part  154  of  the  Commission's 
Regulations,  and  section  12  of  the 
General  Terms  and  Conditions  of  CNG's 
tariff,  tendered  for  filling  as  part  of  its 
FERC  Gas  Tariff.  First  Revised  Volume 
No.  1,  Eleventh  Revised  Sheet  No.  44, 
with  proposed  effective  date  of 
September  29. 1993. 

CNG  states  that  the  purpose  of  this 
filing  is  to  flow  througb  to  CNG's 
customers  changes  in  take-or-pay  costs 
allocated  to  CNG  by  Tennessee  Gas 
Pipeline  Company  (Tennessee).  On  May 
28, 1993,  Tennessee  filed  tariff  sheets  in 
Docket  No.  RP93-1 32-000.  in  part  to 
recover  fifty  percent  of  an  additional 


$3.27  million  in  take-or-pay  settlement 
costs,  including  interest.  By  order 
issued  June  30,  1993,  as  clarified  by 
order  dated  August  11, 1993,  the 
Commission  approved  Tennessee's  tariff 
sheets,  subject  to  refund  and  conditions, 
effective  July  1, 1993. 

CNG  states  that  copies  of  this  filing 
have  been  mailed  to  CNG's  customers 
and  interested  state  commissions.  Also, 
copies  of  this  filing  are  available  during 
regular  business  hours  at  CNG's  main 
offices  in  Clarksburg,  West  Virginia. 

.Miy  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  protest 
or  motion  to  intervene  with  the  Federal 
Energy  Regulatory  Commission,  825 
North  Capitol  Street.  SE..  Washington, 
DC  20426,  in  accordance  with  S  385.214 
and  385.211  of  the  Commission's  Rules 
end  Regulations.  All  such  motions  or 
protests  should  be  filed  on  or  before 
September  9, 1993.  Protests  will  be 
considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  Copies 
of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection  in  the  public  reference  room. 
Lois  D.  Cashell, 
Secretary. 
IFR  Doc.  93-21765  Filed  9-7-93;  8:45  am) 

mLUHa  COOC  •717-«1-M 

[Docket  No.  CP93-6M-000] 

Colorado  Interstate  Gas  Co.;  Request 
Under  Blanket  Authorization 

September  1. 1993. 

Take  notice  that  on  August  30. 1993, 
Colorado  Interstate  Gas  Company  (QG), 
P.O.  Box  1087,  Colorado  Springs, 
Colorado  80944,  filed  in  Docket  No. 
CP93-689-000  a  request  pursuant  to 
§§  157.205  and  157.212  of  the 
Commission's  Regulations  under  the 
Natural  Gas  Act  (18  CFR  157.205, 
157.212)  for  authorization  to  construct 
and  operate  delivery  point  facilities 
under  QG's  blanket  certificate  issued  in 
Docket  No.  CP83-2 1-000  pursuant  to 
section  7  of  the  Natural  Gas  Act,  all  as 
more  fully  set  forth  in  the  request  that 
is  on  file  with  the  Commission  and  open 
to  public  ins[>ection. 

CIG  proposes  to  install  taps,  valves 
and  measurement  facilities  for  the 
receipt  and  delivery  of  natural  gas  on 
QG's  line  in  Beaver  County,  Oklahoma. 
It  is  explained  that  the  new  facilities 
would  be  used  for  a  processing  plant  to 
be  owned  jointly  by  Continental  Natural 
Gas,  Inc.,  and  Interstate  Resource 
Management  Company.  It  is  stated  that 


the  focilities  would  have  a  capacity  of 
50,000  Mcf  per  day  and  would  be  used 
for  processing  volumes  of  gas 
transported  under  QG's  blanket 
certificate  in  Docket  No.  CP86-58»-000. 
It  is  asserted  that  the  deliveries  would 
have  no  impact  on  QG's  peak  day  and 
annual  deliveries. 

Any  person  or  the  Commission's  staff 
may,  within  45  days  after  issuance  of 
the  instant  notice  by  the  Commission, 
file  pursuant  to  Rule  214  of  the 
Commission's  Procedural  Rules  (18  CFR 
385.214)  a  motion  to  intervene  or  notice 
of  intervention  and  pursuant  to 
§  157.205  of  the  Regulations  under  the 
Natural  Gas  Act  (18  CFR  157.205)  a 
protest  to  the  request.  If  no  protest  is 
filed  within  the  time  allowed  therefor, 
the  proposed  activity  shall  be  deemed  to 
be  authorized  effective  the  day  after  the 
time  allowed  for  filing  a  protest.  If  a 
protest  is  filed  and  not  withdrawn 
within  30  days  after  the  time  allowed 
for  filing  a  protest,  the  instant  request 
shall  be  treated  as  an  application  for 
authorization  pursuant  to  section  7  of 
the  Natural  Gas  Act. 
Loia  D.  CaaheU. 
Secretary. 

(FR  Doc.  93-21755  Filed  9-7-93;  8  45  am] 
SIUJNO  COOC  t717-01-M 


[Docket  No.  TA»4-1-2»-000,  TM94-2-23- 
000] 

Eastern  Shore  Natural  Gas  Co.; 
Proposed  Changes  in  FERC  Gas  Tsriff 

September  1, 1993. 

Take  notice  that  on  August  30. 1993 
Eastern  Shore  Natural  Gas  Company 
(Eastern  Shore)  tendered  for  filing 
certain  revised  tariff  sheets  included  in 
appendix  A  attached  to  the  filing.  Such 
sheets  are  proposed  to  be  effective 
November  1,  1993. 

Eastern  Shore  states  the  above 
referenced  tariff  sheets  are  being  filed 
pursuant  to  $  154.308  of  the 
Commission's  regulations  and  sections 
21.  23  and  24  of  the  General  Terms  and 
Conditions  of  Eastern  Shore's  FERC  Gas 
Tariff  to  reflect  changes  in  Eastern 
Shore's  jurisdictional  rates. 

Eastern  Shore  states  the  subject  filing 
is  its  annual  PGA  filing  as  required  by 
section  21  of  its  tariff.  Such  filing 
consists  of  the  calculation  of  current 
adjustments  for  the  Demand  and 
Commodity  purchased  gas  component 
of  Eastern  Shore's  sales  rates  in  addition 
to  the  calculation  of  new  annual 
Demand  and  Commodity  surcharges  to 
amortize  the  Account  No.  191 — 
Unrecovered  Purchased  Gas  Cost 
balances  as  of  June  30. 1993. 

Eastern  Shore  further  states  that 
pursuant  to  Section  23  of  its  FERC  Gas 


!  \ 
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Tariff  it  has  also  calculated  ciirrent 
adjustments  for  the  Demand  and 
Commodity  transportation  cost 
component  of  its  sales  rates. 

ESNG  states  that  copies  of  the  filing 
have  been  served  upon  its  jurisdictional 
customers  and  interested  State 
Commissions. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion 
to  intervene  or  protest  with  the  Federal 
Energj'  Regulatorj-  Commission,  825 
North  Capitol  Street,  NE.,  Washington. 
DC  20426,  fai  accordance  with  Rule  211 
and  Rule  214  of  the  Commission's  Rules 
of  Practice  and  Procedxire  (18  CFR 
S  385.211  and  §  385.214).  All  such 
mclions  or  protests  should  be  filed  on 
or  before  September  17, 1993.  Protests 
will  be  considered  by  the  Commission 
in  determining  the  appropriate  action  to 
be  taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. . 
Any  person  willing  to  become  a  party 
must  file  a  motion  to  intervene.  Copies 
of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection. 
Lois  D.  CaiheD, 
Secretary. 
(FR  Doc.  93-21764  Filed  9-7-93;  8:45  am] 

■RUNG  CODE  SriT-ei-M 


[Dockst  No.  TM94-1-1 13-000] 

Gasdd  Pipetin*  System,  Inc.;  Change 
In  Anniol  Charge  Ad|ustment 

September  1^  19S3. 

Take  notice  that  on  August  26, 1993, 
Gasdel  Pipeline  System,  kic.  (Gasdel) 
tendered  for  filing  as  pert  of  its  FERC 
Gas  Tariff,  First  R8\'i8ed  Volume  No.  1- 
A,  the  following  tariff  sheet,  with  a 
proposed  elective  date  of  October  1, 
1993: 

First  Revised  Sheet  No.  S. 

Gasdel  states  that  the  purpose  of  said 
filing  is  to  revise  its  Annual  Charge 
Adjustment  surcharge  in  order  to 
recover  the  Commission's  annual 
charges  for  the  1993  fiscal  year.  Gasdel 
has  requested  that  the  Commission 
accept  its  tariff  sheet  to  become  effiactive 
on  October  1.1993. 

Gasdel  states  that  copies  of  the  filing 
have  been  mailed  to  all  jurisdictional 
customers. 

Any  person  desiring  to  be  beard  or  to 
protest  said  filing  should  file  a  motion 
to  intervene  or  protest  with  the 
Secretary,  Federal  Energy  Regulatory 
Commission,  825  North  Capitol  Street 
NE..  Washington.  DC  20426,  in 
accordance  with  Rules  211  and  214  of 
the  Commission's  Rules  of  Practice  and 
Procedures  {18  CFR  385.211  and 


385.214).  Such  motions  or  protests 
should  be  file<l  on  or  before  September 
9, 1993.  Such  notions  or  protests  will 
be  considered  by  the  Commission  io 
determining  tl>e  approphate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  paties  to  the  proceedings. 
Any  person  desiring  to  become  a  ptatj 
must  file  a  mo  don  to  intervene.  Copies 
of  this  filing  sie  on  file  with  the 
Commission  smI  are  aveilsbls  for  public 
inspection. 

Secretary. 

(FR  Doc.  93-21770  Filed  9-7-03;  8:45  am] 

stLUNO  cooc  tm-tn-m 


[Docket  Ma  ES<i3^7-000] 

GuU  States  Unities  Co^  Appilcatton 

September!,  \^n. 

Take  notice  iiet  on  August  26, 1993. 
Gulf  States  Utilities  Company  (Gulf 
States)  filed  ar  application  under 
section  204  of  iie  Federal  Power  Act 
requesting  authorization  to  issue  not 
more  than  1,5C0,00C  shares  of  new 
preferred  stodi,  SlOO  par  value  or 
6,000,000  shar»  of  new  preference 
stock,  without  par  value  or  a 
combination  tl  ereot  in  one  or  more 
series  over  a  tvo-year  period.  Also,  Gulf 
States  requests  exempticMi  from  the 
Commission's  :»mpetitive  bidding 
regulations. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion 
to  inter\'ene  or  protest  with  the  Federal 
Energy  Regulatory  Commission,  825 
North  Capitol  Street.  NE.,  Washington, 
DC  20426  in  accordance  with  Rules  211 
and  214  of  the  Ckunaiission's  Rules  of 
Practice  and  Procedure  (16  CFR  385.211 
and  385.214).  All  such  motions  or 
protests  shouk  be  filed  on  or  before 
September  24.  1993.  Protests  will  be 
considered  by  -he  Commission  in 
determining  th3  appropriate  action  to  be 
taken,  but  will  not  serve  to  make  the 
protestants  parties  to  the  proceeding. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  Copies 
of  this  filing  arj  on  file  with  the 
Commission  and  are  available  for  public 
inspection. 
Lois  D.  Caifastl, 
Secretary. 

(FR  Doc.  93-21760  Filed  9-7-93;  8:45  am] 
BH.UNO  CODE  snr-«i-«i 


[Doctwl  No.  EQ93-70-000] 

Haralaon  Generating  Co.,  L.P.; 
Applicatton  for  Commlaslon 
Detarminatian  of  Exempt  Whotesate 
Generator  Statue 

SepteaibBr  1. 1993. 

On  August  25, 1903.  Haralson 
Generating  Company,  L.P.  ("Haralson"), 
a  Delaware  limited  partnership  with  its 
[wincipal  placa  of  business  at  7475 
WisoQBsin  Avenue.  Bethesda,  Maryland, 
filed  with  the  Federal  Energy  Regulatory 
Commission  an  application  for 
determination  of  exempt  wholesale 
generator  status  pursuant  to  Part  365  of 
the  Commission's  regulations. 

Haralson  intends  to  own  a  natural  gas- 
fired  electric  generating  bdlity  with  a 
maximum  net  power  ;^oduction 
capacity  of  between  approximately  305 
MW  and  315  MW.  All  of  the  focility's 
electric  power  net  of  the  facility's 
operating  electric  power  will  be 
purchased  at  wholesale  by  one  or  more 
public  utilities. 

Any  person  desiring  to  be  heard 
concerning  the  application  for  exempt 
v«iiolesale  generator  status  should  file  a 
motion  to  intervene  or  comments  with 
the  Federal  Energy  Regulatory 
Commission.  825  North  Capitol  Street. 
NE..  Washington,  DC  20426,  in 
accordance  with  385.211  and  385.214  of 
the  Commission's  Rules  of  Practice  and 
Procedure.  The  Commission  will  linut 
its  consideration  of  comments  to  those 
that  concern  the  edequao-  or  accuracy 
of  the  application.  All  such  motions  and 
comments  ^ould  be  filed  on  or  before 
September  20. 1993  and  must  be  served 
on  Haralson.  Any  person  wishing  to 
become  a  party  must  file  a  motion  to 
intervene.  Copies  of  this  filing  are  on 
file  with  the  Commission  and  are 
available  for  public  inspection. 
Lois  0.  CaskaB. 
Secretary. 

(FR  Doc  93-21771  Filed  9-7-93;  8:45  am] 
BMXMe  COM  «n7-SI-« 


[Docicet  No.  CP93-C72-0001 

Neturai  Gee  Pipeline  Company  of 
America;  Apptic  atton 

September  1. 1993. 

Take  notice  that  on  August  18. 1993. 
Natural  Gas  Pipeline  Company  of 
Amerka  CNatural),  701  East  22nd  Street 
Lombard.  nUnois  60148.  filed  in  Docket 
No.  CP93-672-000  an  appUcation 
pursuant  to  sections  7(b)  and  7(c)  of  the 
Natural  Gas  Act  for  permission 
authorizing  the  abandonment  of 
facilities  constructed  in  the  1930's  and 
1960's.  and  partial  replacement  of  these 
facilities,  all  as  more  fully  set  forth  in 
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the  request  which  is  on  file  with  the 
Commission  and  open  to  public 
inspection. 

Natural  states  that  the  proposed 
abandonment  and  construction  project 
is  the  next  phase  of  Natural's  ongoing 
Amarillo  Upgrade  Program,  which 
commenced  in  1982.  Natural  hirther 
states  that  the  purpose  of  the  Amarillo 
Upgrade  Program  is  to  increase  the 
reliability  of  Natural's  services  and 
reduce  operating  costs  by  eliminating  or 
replacing  parts  of  the  system  that  are 
obsolete  and  require  high  operation  emd 
maintenance  costs.  Natural  indicates 
that  since  1982  it  has  replaced 
approximately  400  miles  of  its  original 
24-inch  line  constructed  in  the  1930's 
with  approximately  159  miles  of  new 
36-inch  pipeline  and  38  miles  of  new 
42-inch  line.  Natural  states,  also,  that  a 
total  of  ninety-one  compressor  engines 
have  been  removed  and  replaced  with 
sixteen  more  efficient  compressor 
engines. 

Specifically,  Natural  is  hereby 
requesting  authority  for  the 
abandonment  of  approximately  490 
miles  of  the  original  24"  Amarillo  No. 
1  mainline  and  one  12,000  HP  engine  at 
intermediate  Compressor  Station  195 
(CS  195)  located  in  Washington  County, 
Kansas.  Natural  is  also  requesting  the 
issuance  of  a  Certificate  of  Public 
Convenience  and  Necessity  authorizing 
it  to  construct  and  operate:  (1) 
approximately  9.41  miles  of  30"  loop 
and  three  separate  segments  of  36"  loop 
totaling  approximately  18.66  miles  in 
Hutchinson  County.  Texas;  Ford 
County,  Kansas;  Lincoln  County, 
Kansas;  and  Otoe  County,  Nebraska, 
respectively,  at  an  aggregate  estimated 
cost  of  $19,020,000;  and,  (2)  one  14,500 
HP  compressor  engine,  by  means  of 
retrofitting  one  existing  12,000  HP 
engine  to  14,500  HP,  at  Compressor 
Station  195  located  in  Washington 
County,  Kansas,  at  an  estimated  cost  of 
$5,925,000. 

Any  person  desiring  to  be  heard  or  to 
make  any  protest  with  reference  to  said 
application  should  on  or  before 
September  22, 1993,  file  with  the 
Federal  Energy  Regulatory  Commission, 
Washington,  DC  20426,  a  motion  to 
intervene  or  a  protest  in  accordance 
with  the  requirements  of  the 
Cx}mmission's  Rules  of  Practice  and 
Procedure  (18  CFR  385.214  or  385.211) 
and  the  Regulations  under  the  Natural 
Gas  Act  (18  CFR  157.10).  All  protests 
filed  with  the  Commission  will  be 
considered  by  it  in  determining  the 
appropriate  action  to  be  taken  but  will 
not  serve  to  make  the  protestants  parties 
to  the  proceeding.  Any  person  wishing 
to  become  a  party  to  a  proceeding  or  to 
participate  as  a  party  in  any  hearing 


therein  must  file  a  motion  to  intervene 
in  accordance  with  the  Commission's 
Rules. 

Take  further  notice  that,  pursuant  to 
the  authority  contained  in  and  subject  to 
jurisdiction  conferred  upon  the  Federal 
Energy  Regulatory  Commission  by 
sections  7  and  15  of  the  Natural  Gas  Act 
and  the  Commission's  Rules  of  Practice 
and  Procedure,  a  hearing  will  be  held 
without  further  notice  before  the 
Commission  or  its  designee  on  this 
application  if  no  motion  to  Intervene  is 
filed  within  the  time  required  herein,  if 
the  Commission  on  its  own  review  of 
the  matter  finds  that  a  grant  of  the 
certificate  and  permission  and  approval 
for  the  proposed  abandonment  are 
required  by  the  pubUc  convenience  and 
necessity.  If  a  motion  for  leave  to 
intervene  is  timely  filed,  or  if  the 
Commission  on  its  own  motion  beUeves 
that  a  formal  hearing  is  required,  further 
notice  of  such  hearing  will  be  duly 
given. 

Under  the  procedure  herein  provided 
for,  unless  otherwise  advised,  it  will  be 
unnecessary  for  Natural  to  appear  or  be 
represented  at  the  hearing. 
Loia  D.  Cuball, 
Secretary. 
[FR  Doc.  93-21752  Filed  9-7-93;  8:45  am) 

MLLJNC  COOe  «717-01-M 


[Docket  No.  EO93-77-000] 

Nevada  Cog«n«ration  Aaaodatat  «5; 
Application  for  Datarmination  of 
Exempt  Whol«aai«  Ganarator  Statua 

September!.  1993. 

On  August  30, 1993,  Texaco  Nevada 
Cogeneration  Company,  located  at  10 
Universal  City  Plaza,  Universal  City,  CA 
91608,  on  behalf  of  Nevada 
Cogeneration  Associates  #5  (NCA  #5),  a 
partnership  to  be  formed  between 
Texaco  Nevada  Cogeneration  Company 
and  Texaco  Black  Mountain  Inc.,  filed 
with  the  Federal  Energy  Regulatory 
Commission  an  Application  for 
Determination  of  Status  as  an  Exempt 
Wholesale  Generator  pursuant  to  Part 
365  of  the  Commission's  regulations. 

NCA  #5  is  a  partnership  to  be  formed 
between  Texaco  Nevada  Cogeneration 
Company  and  Texaco  Black  Mountain 
Inc.  that  will  be  engaged  directly  and 
exclusively  in  the  business  of  (a) 
owning  and  operating  a  natural  gas  fired 
67MW  electric  generating  facility  to  be 
located  in  the  Sunrise  Mountain  area  of 
Clark  County,  Nevada,  and  (b)  selling 
electric  power  at  wholesale.  Any  person 
desiring  to  be  heard  concerning  the 
application  for  exempt  wholesale 
generator  status  should  file  a  motion  to 
intervene  or  comments  with  the  Federal 


Energy  Regulatory  Commission,  825 
North  Capitol  Street,  NE..  Washington, 
DC  20426,  in  accordance  with 
§§385.211  and  385.214  of  the 
Commission's  Rules  of  Practice  and 
Procedure.  The  Commission  will  limit 
its  consideration  of  comments  to  those 
that  concern  the  adequacy  or  accuracy 
of  the  application.  All  such  motions  and 
comments  should  be  filed  on  or  before 
September  24, 1993  and  must  be  served 
on  the  applicant.  Any  person  wishing  to 
become  a  party  must  file  a  motion  to 
intervene.  Copies  of  this  filing  are  on 
file  with  the  Commission  and  are 
available  for  public  inspection. 
Loii  D.  Cuheli, 
Secretary. 

[FR  Doc.  93-21756  Filed  »-7-93;  8;45  am) 
BiuJNO  cooc  inr-ai-M 

[Docket  No.  EG93-79-000] 

Navada  Coganaratlon  Aaaoclataa  f4; 
Appiicatiofi  for  Datarminatlon  of 
Exempt  Wholaaala  Generator  Statua 

September  1, 1993. 

On  August  30, 1993,  Texaco  Clark 
County  Cogeneration  Company,  located 
at  10  Universal  City  Plaza,  Universal 
Qty,  California  91608,  on  behalf  of 
Nevada  Cogeneration  Associates  «4 
(NCA  #4),  a  f)artnership  to  be  formed 
between  Texaco  Clark  County 
Cogeneration  Company  and  Bonneville 
Nevada  Corporation,  filed  with  the 
Federal  Energy  Regulatory  Commission 
an  Application  for  Determination  of 
Status  as  an  Exempt  Wholesale 
Generator  pursuant  to  Part  365  of  the 
Commission's  regulations. 

NCA  #4  is  a  partnership  to  be  formed 
between  Texaco  Clark  County 
Cogeneration  Company  and  Bonneville 
Nevada  Corporation  that  will  be 
engaged  directly  and  exclusively  in  the 
business  of  (a)  owning  and  operating  a 
natural  gas  fired  56  MW  electric 
generating  facility  to  be  located  in  the 
Apex  area  of  Clark  County,  Nevada,  and 
(b)  selling  electric  power  at  wholesale. 
Any  person  desiring  to  be  heard 
concerning  the  application  for  exempt 
wholesale  generator  status  should  file  a 
motion  to  intervene  or  comments  with 
the  Federal  Energy  Regulatory 
Commission,  825  North  Capitol  Street, 
NE.,  Washington,  DC  20426,  in 
accordance  with  §§  385.211  and  385.214 
of  the  Commission's  iRules  of  Practice 
and  Procedure.  The  Commission  will 
limit  its  consideration  of  comments  to 
those  that  concern  the  adequacy  or 
accuracy  of  the  application.  All  such 
motions  and  comments  should  be  filed 
on  or  before  September  24, 1993  and 
must  be  served  on  the  applicant.  Any 
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person  wishing  to  become  a  party  must 

file  a  motion  to  intervene.  Copies  of  this 

filing  are  on  file  with  the  Commission 

and  are  available  for  public  inspection. 

Lois  D.  Cashell, 

Secretary. 

IFR  Doc  93-21759  Filed  9-7-93;  8:45  ami 

MLUNQ  COOE  tri7-ei-M 

[Docket  No.  CP93-642-000] 

Nora  Transmiaaion  Co.;  Application 

September  1. 1993. 

Taice  notice  that  on  August  13, 1993. 
Nora  Transmission  Company  (Nora) 
3500  Park  Lane,  Pittsburg, 
Pennsylvania  15275-1102,  filed  in 
Docket  No.  CP93-642-000  an 
application  pursuant  to  section  7(b)  of 
the  Natural  Gas  Act  for  permission  and 
approval  to  abandon  transportation 
services  for  Equitable  Resources 
Exploration  Company  (EREX)  and  Pine 
Mountain  Oil  and  Gas,  Inc.  (Pine 
Mountain),  all  as  more  fully  set  forth  in 
the  application  on  file  with  the 
Commission  and  open  to  public 
inspection. 

Nora  proposes  to  abandon 
transportation  services  for  EREX  under 
special J?ate  Schedules  FTS-1.  ITS-1 
and  rTS-2  and  for  Pine  Mountain  under 
special  Rate  Schedule  ITS-3.  It  is  stated 
that  the  transportation  services  were 
authorized  under  Commission 
authorization  in  Docket  No.  CP88-28- 
000.  et  al.  It  is  assarted  that  Nora  would 
replace  these  transportation  services 
with  firm  and  interruptible 
transportation  services  under  Nora's 
new  Rate  Schedules  FTS  and  ITS 
pursuant  to  Nora's  pending  Part  284 
blanket  certificate  application  filed  in 
Docket  No.  CP93-568-000.  It  is  further 
asserted  that  the  replacement  services 
would  be  at  the  same  level  as  the 
existing  ones.  Nora  requests  that  the 
authorization  requested  herein  be 
contingent  on  prior  issuance  of  the 
blanket  certificate. 

Any  person  desiring  to  be  heard  or  to 
make  any  protest  with  reference  to  said 
application  should  on  or  before 
September  22, 1993,  file  with  the 
Federal  Energy  Regulatory  Commission. 
Washington.  DC  20426.  a  motion  to 
intervene  or  a  protest  in  accordance 
with  the  requirements  of  the 
Commission's  Rules  of  Practice  and 
Procedure  (18  CFR  385.214  or  385.211) 
and  the  Regulations  under  the  Natural 
Gas  Act  (18  CFR  157.10).  All  protests 
filed  with  the  Commission  will  be 
considered  by  it  in  determining  the 
appropriate  action  to  be  taken  but  will 
not  serve  to  make  the  protestants  parties 
to  the  proceeding.  Any  person  wishing 


to  become  a  party  to  a  proceeding  or  to 
participate  as  a  party  in  any  hearing 
therein  must  file  a  motion  to  intervene 
in  accordance  with  the  Commission's 
Rules. 

Take  further  notice  that,  pursuant  to 
the  authority  contained  in  and  subject  to 
the  jurisdiction  conferred  upon  the 
Federal  Energy  Regulatory  Commission 
by  sections  7  and  15  of  the  Natural  Gas 
Act  and  the  Comnission's  Rules  of 
Practice  and  Pnxedure,  a  hearing  will 
be  held  without  further  notice  before  the 
Commission  or  its  designee  on  this 
application  if  no  motion  to  intervene  is 
filed  within  the  time  required  herein,  if 
the  Commission  on  its  own  review  of 
the  matter  finds  that  permission  and 
approval  for  the  proposed  abandonment 
are  required  by  t'le  public  convenience 
and  necessity.  If  J  motion  for  leave  to 
intervene  is  timely  filed,  or  if  the 
Commission  on  its  own  motion  believes 
that  a  formal  hearing  is  required,  further 
notice  of  such  hearing  will  be  duly 
given. 

Under  the  procedure  herein  provided 
for,  unless  othenvise  advised,  it  will  be 
unnecessary  for  Nora  to  appear  or  be 
represented  at  tha  hearing. 
Lois  D.  C«sheU. 
Secretary. 

[FR  Doc.  93-21751  Filed  »-7-«3;  8:45  ami 
wuJno  cooc  tZIT-OI-H 


[Doctot  No.  TM94- 1-79-000] 

Sabine  Plpa  Uno  Co.;  Propoaad 
Changea  in  FER3  Gaa  Tariff 

September  1. 1993. 

Take  notice  that  on  August  30. 1993. 
Sabine  Pipe  Line  Company  (Sabine) 
tendered  for  filing  as  part  of  its  FERC 
Gas  Tariff,  Second  Revised  Volume  No. 
1,  the  following  proposed  tariff  sheet,  to 
be  effective  Octoier  1, 1993: 

First  Revised  Sheet  No.  20 

Sabine  states  that  the  Commission  has 
specified  the  Annual  Charge 
Adjustment  (ACA)  unit  charge  of 
$.0026/Mcf  to  be  applied  to  rates  in 
1994  for  recover}-  of  1993  annual 
charges.  The  ACA  unit  rate  of  $.0026/ 
Mcf  converts  to  5.0G25/MMBTU  under 
Sabine's  basis  foi  billing. 

Sabine  states  that  copies  of  the  filing 
were  served  upon  Sabine's  customers, 
the  State  of  Louisiana,  Department  of 
Natural  Resources,  Office  of 
Conservation  anc  the  Railroad 
Commission  of  Texas. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing,  should  file  a  motion 
to  inter/ene  or  piotest  with  the  Federal 
Energy  Regulatory  Commission,  825 
North  Capitol  Street.  NE..  Washington. 


DC  20426,  in  accordance  with  18  CFR, 
$§385,214  and  385.211  of  the 
Commission's  Rules  and  Regulations. 
All  such  motions  or  protests  should  be 
filed  on  or  before  September  9, 1993. 
Protests  will  be  considered  by  the 
Commission  in  determining  the 
appropriate  action  to  be  taken,  but  will 
not  serve  to  make  protestants  parties  to 
the  proceeding.  Any  person  wishing  to 
become  a  party  must  file  a  motion  to 
intervene.  Copies  of  this  filing  are  on 
file  with  the  Commission  and  are 
available  for  public  inspection  in  the 
Public  Refierence  Room. 
LouD.CuhaU. 
Seavtmy. 

(FR  Doc  93-21768  Filed  9-7-93:  8:45  am) 
■UMa  COOK  anr-et-M 


[Dockat  Na  TII»4-1-a-000] 

South  Goorgia  Natural  Gaa  Co.; 
Propoaad  Changea  to  FERC  Gaa  Tariff 

SeptemlMr  1. 1993. 

Take  notice  that  on  August  30. 199^ 
South  Georgia  Natural  Gas  Company 
(South  Georgia)  tendered  for  filing  as 
part  of  its  FERC  Gas  Tariff.  First  Revised 
Volume  No.  1,  the  following  revised 
sheet  tariff  sheet,  with  a  proposed 
effective  date  of  October  1. 1993: 

Eighth  Revised  Sheet  No.  34A 

South  Georgia  states  that  the  aforesaid 
tariff  sheet  implements  the  Federal 
Energy  Regulatory  Commission's 
(Commission)  revised  Annual  Charge 
Adjustment  (ACA)  of  .25c  per  MMBtu. 
This  represents  an  increase  of  .02c  per 
MMBtu  in  the  ACA  charge  from  the 
ciirrent  level  of  .23c  per  MMBtu. 

South  Georgia  states  that  copies  of 
South  Georgia's  filing  will  be  served 
upon  all  of  South  Georgia's  customers, 
interested  state  commissions  and 
interested  parties. 

Any  ]>er8on  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  petition 
to  intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission.  825 
North  Capitol  Street.  NE.,  Washington, 
DC  20426,  in  accordance  with  Rules  214 
and  211  of  the  Commission's  Rules  of 
Practice  and  Procedure  (Sections 
385.214  and  385.211).  All  such  motions 
or  protests  should  be  filed  on  or  before 
September  9, 1993.  Protests  will  be 
considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken  but  will  not  serve  to  make  the 
protestants  parties  to  the  proceeding. 
Any  person  wishing  to  become  a  party 
must  file  a  petition  to  intervene.  Copies 
of  this  filing  are  on  file  with  the 
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Commission  and  are  available  for  public 

inspection. 

Lou  D.  CaahtfU, 

Secretary. 

IFR  Doc.  93-21766  Filed  9-7-93:  8:45  am! 

MLUNG  cooc  (Tir-ei-M 


[Docket  No.  TM94-1-«(M)00] 

Tarpon  TransmiaaJon  Co.;  Chang*  in 
Annual  Charge  Ad)ustn>«nt 

September  1,  1993. 

Take  notice  that  on  August  26.  1993, 
Tarpon  Transmission  Company 
(Tarpon)  tendered  for  filing  as  part  of  its 
FERC  Gas  Tariff,  Original  Volume  No.  1, 
the  following  tariff  sheets,  with  a 
proposed  effective  date  of  October  1, 
1993: 

Eleventh  Revised  Sheet  No.  2A 
First  Revised  Sheet  No.  2E 
Fourth  Revised  Sheet  No.  86A 
Sixth  Revised  Sheet  No.  96A 

Tarpon  states  that  the  purpose  of  said 
filing  is  to  revise  its  Annual  Charge 
Adjustment  surcharge  in  order  to 
recover  the  Commission's  annual 
charges  for  the  1993  fiscal  year.  Tarpon 
has  requested  that  the  Commission 
accept  its  tariff  sheets  to  become 
effective  on  October  1,  1993. 

Tarpon  states  that  copies  of  the  filing 
have  been  mailed  to  all  jurisdictional 
customers. 

Any  person  desiring  to  be  beard  or  to 
protest  said  filing  should  file  a  motion 
to  intervene  or  protest  with  the 
Secretary,  Federal  Energy  Regulatory 
Commission,  825  North  Capitol  Street, 
NE.,  Washington,  DC  20426,  in 
accordance  with  Rules  211  and  214  of 
the  Commission's  Rules  of  Practice  and 
Procedures  (18  CFR  385.211  and 
385.214).  Such  motions  or  protests 
should  be  filed  on  or  before  September 
9, 1993.  Such  motions  or  protests  will 
be  considered  by  the  Commission  in 
determining  ttie  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceedings. 
Any  person  desiring  to  become  a  party 
must  file  a  motion  to  intervene.  Copies 
of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection. 
Loia  D.  Caahell, 
Secretary. 

IFR  Doc.  93-21769  Filed  9-7-93,  8:45  amj 
MUJNO  cooc  (nr-oi-M 


[DoclMt  No.  EQS3>78-000] 

Texaco  Cortai  Energy  Co.;  Application 
for  Datarminatlon  of  Exempt  Wholaaala 
Generator  Statua 

September  1.1993. 

On  August  30, 1993,  Texaco  Cortez 
Energy  Company  (Applicant),  located  at 
10  Universal  City  Plaza,  Universal  Qty, 
CaHfomia  91608,  filed  with  the  Federal 
Energy  Regulatory  Commission  an 
Application  for  Determination  of  Status 
as  an  Exempt  Wholesale  Generator 
pursuant  to  Part  365  of  the 
Commission's  regulations. 

The  Applicant  is  a  Delaware 
Corporation  that  will  be  engaged 
directly  and  exclusively  in  the  business 
of  (a)  owning  and  operating  a  natural 
gas  fired  95.5  MW  electric  generating 
facility  to  be  located  in  the  Daggett  area 
of  San  Bernardino  County,  California, 
and  (b)  selling  electric  power  at 
wholesale. 

Any  person  desiring  to  be  heard 
concerning  the  application  for  exempt 
wholesale  generator  status  should  file  a 
motion  to  intervene  or  comments  with 
the  Federal  Energy  Regulatory 
Commission,  825  North  Capitol  Street, 
NE.,  Washington,  DC  20426.  in 
accordance  with  §§  385.211  and  385.214 
of  the  Commission's  Rules  of  Practice 
and  Procedure.  The  Commission  will 
limit  its  consideration  of  comments  to 
those  that  concern  the  adequacy  or 
accuracy  of  the  application.  All  such 
motions  and  comments  should  be  filed 
on  or  before  September  24, 1993  and 
must  be  served  on  the  Applicant.  Any 
person  wishing  to  become  a  party  must 
file  a  motion  to  intervene.  Copies  of  this 
filing  are  on  file  with  the  Commission 
and  are  available  for  public  inspection. 
Loia  D.  CmImU, 
Secretary. 
IFR  Doc.  93-21758  Filed  9-7-93;  8:45  ami 

BILUNO  cooc  C717-ei-M 


[Docket  No.  TM94-1 -17-000] 

Texas  Eaatam  Tranamiaaion  Corp.; 
Propoaad  Changaa  In  FERC  Gaa  Tariff 

September  1 ,  1993. 

Take  notice  that  on  August  27, 1993, 
Texas  Eastern  Transmission  Corporation 
(Texas  Eastern)  tendered  for  filing  as 
part  of  its  FERC  Gas  Tariff,  Sixth 
Revised  Volume  No.  1  and  Original 
Volume  No.  2,  the  following  tariff 
sheets,  with  a  proposed  effective  date  of 
October  1, 1993: 

FiAh  Raviaed  VoIiuim  No.  1 

Second  Revised  Sheet  No.  26 
Second  Revised  Sheet  No.  31 
Second  Revised  Sheet  No.  36 


Second  Revised  Sheet  No.  37 
Third  Revised  Sheet  No.  41 
Third  Revised  Sheet  No.  42 
Second  Revised  Sheet  No.  43 
First  Revised  Sheet  No.  46 
First  Revised  Sheet  No.  49 
Second  Revised  Sheet  No.  50 
Second  Revised  Sheet  No.  51 
Second  Revised  Sheet  No.  52 


OrigiiMl  Volume  No.  2 

Fifteenth  Revised  Sheet  No.  IJ 
Fifteenth  Revised  Sheet  No.  IK 
Eleventh  Revised  Sheet  No.  1L 

Texas  Eastern  states  that  the  purpose 
of  this  filing  is  to  permit  the  tracking  of 
the  ACA  unit  surcharge  authorized  by 
the  Commission  for  fiscal  year  1994. 
The  ACA  Unit  Surcharge  authorized  by 
the  Commission  for  fiscal  year  1994  is 
$0.0026  per  Mcf,  $0.0025  per  dth 
converted  to  Texas  Eastern's 
measurement  basis. 

Texas  Eastern  stetes  that  copies  of  the 
filing  were  served  on  Texas  Eastern's 
jurisdictional  customers,  interested  state 
commissions  and  all  current  Rate 
Schedule  FT-1  and  IT-l  Shippers. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion 
to  intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission,  825 
North  Capitol  Street  NE..  Washington. 
DC  20426,  in  accordance  with  Rules  211 
and  214  of  the  Commission's  Rules  of 
Practice  and  Procedure.  All  such 
motions  or  protests  should  be  filed  on 
or  before  September  9, 1993.  Protests 
will  be  considered  by  the  Commission 
in  determining  the  appropriate  action  to 
be  taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  Copies 
of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection. 
Loia  D.  Caahell, 
Secretary. 

[FR  Doc.  93-21767  Filed  9-7-93;  8:45  am] 
MUJNO  cooc  anr-ei-it 


Southaaatam  Power  Adntlnlstratlon 

Propoaad  Rat*  Ad|uatm*nt,  Rata 
Extanalon,  Public  Hearing,  and 
Opportunities  for  Put>lic  Review  and 
Comment 

AGENCY:  Southeastern  Power 
Administration  (Southeastern),  DOE. 
ACTION:  Notice. 

SUMMARY:  Southeastern  proposed  a 
new  Wholesale  Power  Rate  Schedule 
JW-l-D  to  replace  the  existing  Rate 
Schedule  JW-l-C.  The  new  rate 
schedule  will  be  applicable  to 
Southeastern  power  sold  to  existing 
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preference  customers  in  the  Florida 
.  Power  Corporation  Service  area. 

Opportunities  will  be  available  for 
interested  persons  to  review  the  present 
rates,  the  proposed  new  rate,  the 
supporting  studies,  and  to  submit 
uTitten  comments.  Southeastern  will 
evaluate  all  comments  received  in  this 
process. 

DATES:  Written  comments  are  due  on  or 
before  October  22,  1993.  A  public 
information  and  public  comment  forum 
will  be  held  in  Tallahassee,  Florida,  on 
October  7, 1993.  Persons  desiring  to 
speak  at  the  forum  must  notify 
Southeastern  at  least  7  days  before  the 
forum  is  scheduled  so  that  a  list  of 
forum  participants  can  be  prepared. 
Others  present  may  speak  if  time 
permits.  Persons  desiring  to  attend  the 
forum  should  notify  Southeastern  at 
least  7  days  before  the  forum  is 
scheduled.  If  Southeastern  has  not  been 
notified  by  close  of  business  on 
September  30, 1993,  that  at  least  one 
person  intends  to  be  present  at  the 
forum,  the  forum  will  be  automatically 
canceled  with  no  further  notice. 
ADDRESSES:  Five  copies  of  written 
comments  should  be  submitted  to: 
Administrator,  Southeastern  Power 
Administration.  Department  of  Energy. 
Samuel  Elbert  Building,  Elberton, 
Georgia  30635.  The  public  comment 
forum  will  begin  at  10  a.m.  on  October 
12, 1993,  in  the  Sheraton  Hotel,  101 
South  Adams  Street,  Tallahassee, 
Florida  32101. 

FOR  FURTHER  INFORMATION  CONTACT: 
Leon  Jourolmon,  Director,  Power 
Marketing,  Southeastern  Power 
Administration,  Department  of  Energy, 
Samuel  Elbert  Building,  Elberton. 
Georgia  30635. 

SUPPI.EMENTARY  INFORMATION:  The 
Federal  Energy  Regulatory  Commission 
by  Order  issued  July  16, 1993,  in  Docket 
No.  EF91-3031-000,  confirmed  and 
approved  Wholesale  Power  Rate 
Schedule  JW-l-C  and  IW-2-B 
applicable  to  Jim  Woodruff  I'ro^ect's 
power  for  a  period  ending  September 
20. 1995. 

DiKuasioa 

Existing  rate  schedules  are  supported 
by  a  January  1991  repayment  study  and 
other  supporting  data  contained  in 
FERC  Docket  ER91-3031-000.  A 
repayment  study  prepared  in  August  of 
1993  shows  that  the  existing  rates 
recover  the  costs  of  the  project  within 
the  repajnnent  period  and  generate  a 
large  surplus.  Existing  rates  require  a    , 
step  rate  increase  from  $5.40  per 
kilowatt  per  month  and  16.0  mills  per 
kilowatt  nour  to  $5.94  per  kilow^att  per 
month  and  17.6  mills  per  kilowatt  hour 


on  September  20. 1994.  A  revised 
repa>Tnent  study  p'^pared  in  August  of 
1993  shows  that  Southeastern  can 
forego  this  rate  increase  and  still  meet 
its  repayment  ret  u^rements. 
Southeastern  is  p  reposing  to  replace 
Rate  Schedule  JV/-1-C  with  JW-l-D  to 
forego  this  rate  increase.  The  increase  is 
not  required  t)ea:U9e  Corps  Operation  & 
Maintenance  expense  has  been  less  than 
forecast  in  the  ]a:iuary  1991  repayment 
study  and  major  T«placement8  that  were 
expected  to  be  made  have  been  deferred. 
The  rate  increase  foregone  will  reduce 
revenue  for  yeart  1995  through  2007  by 
$525,000  each  year. 

In  developing  the  rate  adjustment, 
Southeastern  corsidered  revenue 
requirements  as  determined  by  the 
August  1993  system  Repayment  studies. 
The  studies  are  available  for 
examination  at  the  Samuel  Elbert 
Building,  Elberton,  Georgia  30635,  as  is 
the  1991  repayir;  mt  study  and  the 
proposed  rate  schedule. 

Issued  in  Hiberton,  Georgia,  August  25, 
1993. 

John  A.  McAllister,  Jr., 
Administrator 
IFR  Doc  93-21839  Filed  9-7-93;  8:4S  am] 

BHAJHO  COOC  MM-ei-H 


Intent  To  Formulate  Revised  Povwr 
Marketing  Policy  Georgla-AlatMtna- 
South  Cafx>)ina  System  of  Projects 

AGENCY:  Southeastern  Power 
Administration,  Department  of  Energy. 
ACTION:  Notice. 

SUMMARY:  Ihirsuant  to  its  Procedure  for 
Public  Participation  in  the  Formulation 
of  Marketing  Policy  published  in  the 
Federal  Register  of  July  6. 1978,  43  FR 
29186,  Southeast<)m  intends  to  revise  its 
marketing  policy  for  future  disposition 
of  power  from  its  Georgia-Alabama- 
South  Carolina  System  of  Projects. 

The  current  po'ver  marketing  pohcy 
published  on  OctDber  1. 1980, 45  FR 
65140,  for  Southe astern 's  Georgia- 
Alabama-South  Cuclina  System  is 
reflected  in  contnicts  for  the  sale  of 
system  power  wh:cb  are  maintained  in 
Southeastem's  headquarter's  offices. 
Proposals  and  recsmmendations  for 
consideration  in  formulating  the 
proposed  revised  marketing  policy  are 
solicited,  as  are  requests  for  further 
infcHmation  or  consultation. 
DATES:  All  submissions  or  requests 
should  be  made  m  soon  as  possible  but 
not  later  than  October  IS,  1993. 
ADDRESSES:  Five  copies  of  written 

Proposals  or  reconmendations  should 
B  stibmitted  to  ths  Administrator, 
Southeastern  Powir  Administration, 


Elberton,  Ge<»gia  30635.  (706)  283- 
9911. 

SUPPlXMENrARY  MFORMATION:  A  "Hnal 
Power  Marketing  Pohcy  for  Georgia- 
Alabama  System  of  Projects"  was 
developed  and  published  in  the  Federal 
Register  on  October  1, 1980.  45  FR 
65140  by  Southeastern.  Contracts  imder 
the  policy  were  negotiated  for  the  area 
west  of  the  Savaniuh  River  effective 
February  1. 1085.  and  terminating  May 
31, 1994.  The  contracts  negotiated  for 
the  eastern  portion  of  the  area  were 
executed  as  of  January  13, 1986,  and 
terminate  September  30, 1995.  A  new 
marketing  policy  is  necessary  in  order  to 
negotiate  new  contracts  to  supersede 
existing  contracts  when  the  contracts 
expire. 

The  Georgia-Alabama-South  Carolina 
System  consists  of  the  Aliatoona, 
Buford,  Carters,  Water  F.  George, 
Hartwell,  Robert  F.  Henry,  Millers  Ferry. 
Richard  B.  Russell,  J.  Strom  Thurmond, 
and  West  Point  projects.  The  projects 
are  currently  integrated  through  the  four 
operating  companies  of  the  Southern 
Company  with  the  combined  output  of 
the  system  sold  throughout  the 
Southern  Company  area  and  in  the  area 
served  by  the  South  Carolina  PiibUc 
Service  Authority.  South  Carolina 
Electric  &  Gas  Company,  and  in  the 
Duke  Power  Company  area  within  a 
raditis  of  150  miles  of  the  Thurmond 
and  Hartwell  projects.  The  policy 
establishes  the  marketing  area  for  the 
system  power  and  deals  with  the 
allocation  of  power  among  area 
customers.  It  involves  the  handling  of 
energy  at  pumped  storage  projects  and 
the  utilization  of  area  utiUty  systems  for 
essential  purposes  such  as  transmission 
and  support  The  policy  deals  with 
wholesale  rates,  resale  rates,  and  energy 
and  economic  effidencj'  measures.  The 
Carters  Project  has  operating  pumped 
storage  units,  and  the  Richard  B.  Russell 
Project  has  units  designated  for  pumped 
storage  when  they  are  declared 
commercially  available. 

FOR  FURTHER  MFORMATION  CONTACT: 
Administrator.  Southeastern  Power 
Administration.  Elberton,  Georgia 
30635.  (706)  283-9911. 

Issued  in  Hbertoo.  Geoigia.  August  25, 
1993. 

JoliaA.McABMv, 
Administrator. 
[FR  Doc  93-21840  Filed  9-7-93;  8:45  am] 


47274 


Federal  Regirter  /  Vol.  58,  No.  172  /  Wednesday,  September  8.  1993  /  Notices 


ENVIRONMENTAL  PROTECTION 
AGENCY 

[FRL-4726-11 

Open  Meeting  on  September  28-29, 
1993:  Life  Cycle  Aeeeeement  Review 
Panel  of  the  National  Adviaocy  Council 
for  Environmental  Policy  and 
Technology  (NACEPT) 

Under  Public  Law  92463  (The  Federal 
Advisory  Committee  Act),  EPA  gives 
notice  of  a  meeting  of  the  Life  Cycle 
Assessment  (LCA)  Review  Panel.  The 
LCA  Review  Panel  is  a  standing 
subcommittee  of  the  National  Advisory 
Council  for  Environmental  Policy  and 
Technology  (NACEPT),  an  advisory 
committee  to  the  Administrator  of  the 
EPA.  The  LCA  Review  Panel  is  working 
to  develop  voluntary  guidelines  for 
practitioners  of  LCA,  which  is  the 
cradle-to-grave  assessment  of  the 
environmental  and  human  health 
impacts  of  consumer  products  and 
industrial  processes.  The  meeting  will 
convene  September  28  from  9  am  to  5 
pm  and  September  29  from  8  am  to  3:30 
pm  at  the  Embassy  Suites  Hotel,  1900 
Diagonal  Road,  Alexandria.  VA  22314. 

The  LCA  Review  Panel  will  examine 
the  following  three  EPA  reports  over  the 
two  day  period: 

Poblic  Sources  of  Data  for  LCAa 

The  purpose  of  this  report  is  to 
provide  LCA  practitioners  with 

!>otentially  useful  public  data  sources 
or  preparing  LCAs.  This  report 
identifies  and  describes  major  types  of 
public  data  sources  that  exist  for 
potential  use  in  LCAs  and,  in  the  case 
of  non-bibliographic  sources  of  data, 
presents  data  base  profiles  which 
contain  a  brief  assessment  of  the 
relevance  of  the  data  base  to  LCA.  a 
description  of  the  information  contained 
in  the  data  base,  and  data  base  system 
information.  Other  sources  of  data 
identified  in  the  report  include 
bibliographic  data  oases,  data  base 
clearinghouses,  foreign  data  bases,  and 
ongoing  studies. 


Life  Cycle  Asieesment:  Guidelines  for 
Asseising  Data  Quality 

LCAs  require  the  acquisition  and 
synthesis  of  significant  amounts  of 
disparate  data.  While  LCA  practitioners 
usually  undertake  some  level  of  data 

auality  assessment,  the  rigor  with  which 
lat  evaluation  is  applied--and  the 
extent  to  which  LCA  reports  discuss 
data  quality — varies  significantly.  This 
report  provides  LCA  practitioners  with 
guidelines  for  assessing  and 
communicating  LCA  data  quality  in  a 
systematic  manner. 


Life  Cycle  Impact  Assessment  Methods 

Once  a  life  cycle  inventory  is 
developed,  the  next  step  in  LCA  is  to 
conduct  a  life  cycle  impact  assessment: 
the  assessment  of  potential 
environmental  and  human  health 
impacts  associated  with  a  given  product 
or  process,  based  on  the  energy  and  raw 
material  inputs  and  waste  outputs 
compiled  in  the  life  cycle  inventory 
phase  of  LCA.  This  report  discusses  a 
number  of  diffierent  methods  at  varying 
levels  of  complexity  that  are  potentially 
applicable  in  life  cycle  impact 
assessment.  Methods  described  in  this 
report  range  from  simple  inventory  data 
aggregation  techniques  to  site-specific 
risk  assessment. 

The  September  28-29, 1993  meetings 
will  be  open  to  the  public.  The 
September  28  meeting  will  focus  on  the 
LCA  data  sources  and  data  quality 
assessment  guidelines.  The  September 
29  meeting  will  focus  on  the  life  cycle 
impact  assessment  methods  report 
Written  comments  will  be  reviewed  by 
the  Panel  if  received  by  September  24, 
1993.  Those  interested  in  attending, 
sending  written  comments,  or  requiring 
additional  information  should  contact 
Eugene  Lee,  OS-301,  U.S.  EPA,  401  M 
Street,  SW,  Washington,  DC  20460 
(202-260-7564)  or  Chuck  French.  MD- 
13,  U.S.  EPA,  Research  Triangle  Park, 
NC  27711  (919-541-0467). 
Terry  GrogSB, 

Acting  Dinctor,  Municipal  Br  Industriai  Solid 
Waste  Division. 

[FR  Doc  93-21803  Filed  9-7-93;  8:45  am] 
■tujNacooc 


(OPP-30352;  FRL-4641-S] 

Certain  Companlaa;  Appllcatlona  to 
Reglatar  Paatlcld*  Products 

agency:  Environmental  Protection 

Agency  (EPA). 

ACnow:  Notice. 

SUMMARY:  This  notice  announces  receipt 
of  applications  to  register  pesticide 
products  containing  active  ingredients 
not  included  in  any  previously 
registered  products  pursuant  to  the 
provisions  of  section  3(c)(4)  of  the 
Federal  Insecticide,  Fungicide,  and 
Rodentidde  Act  (FIFRA).  as  amended. 
DATES:  Written  comments  must  be 
submitted  by  October  8, 1993. 
ADDRESSES:  By  mail  submit  comments 
identified  by  the  document  control 
number  [OPP-30352]  and  the  file 
symbol/registration  number  to:  Public 
Response  and  Program  Resources 
Branch,  Field  Operations  Division 
(H7506C),  Attention  PM  10.  Registration 
Division  (H7505C).  Office  of  Pesticide 


Programs,  Environmental  Protection 
Agency,  401  M  St.,  SW.,  Washington, 
DC  20460.  In  person,  bring  comments 
to:  Rm.  1128.  Environmental  Protection 
Agency,  CM  #2, 1921  Jefferson  Davis 
Highway,  Arlington,  VA. 

Information  submitted  in  any 
comment  concerning  this  notice  may  be 
claimed  confidential  by  marking  any 
part  or  all  of  that  information  as 
"Confidential  Business  Information" 
(CBI).  Information  so  marked  will  not  be 
disclosed  except  in  accordance  with 
procedures  set  forth  in  40  CFR  part  2. 
A  copy  of  the  comment  that  does  not 
contain  CBI  must  be  submitted  for 
inclusion  in  the  public  record. 
Information  not  marked  confidential 
may  be  disclosed  publicly  by  EPA 
without  prior  notice  to  the  submitter. 
All  written  comments  will  be  available 
for  public  inspection  in  Rm.  1128  at  the 
address  given  above,  from  8  a.m.  to  4 

f>.m.,  Monday  through  Friday,  except 
egal  holidays. 

FOR  FURTHER  INFORMATION  CONTACT:  PM 
10,  Rita  Kumar  (Acting).  Rm.  212,  CM 
#2,  (703-305-6502). 
SUPPt.EMENTARY  MFORMATION:  EPA 
received  applications  as  follows  to 
register  pesticide  products  containing 
active  in««dients  not  included  in  any 
previously  registered  products  pursuant 
to  the  provisions  of  section  3(c)(4)  of 
FIFRA.  Notice  of  recei  pt  of  these 
applications  does  not  imply  a  decision 
by  the  Agency  on  the  applications. 

Products  Containing  Active  Ingredienta 
Not  Included  In  Any  Previously 
Registered  Products 

1.  File  Symbol:  7969-RRN.  Applicant: 
BASF  Corporation.  Agricultural 
Products.  PO  Box  13528,  Research 
Triangle  Park,  NC  27709-3528.  Product 
name:  Pyridaben  Manufacturing  Use 
Product.  Insecticide/Mitidde.  Active 
ingredient:  Pyridaben  2-tert-butyl-5-(4- 
(ert-butylbenzyIthio)-4-chloropyridazin- 
3-(2/i^one  at  98  percent.  Proposed 
classification/Use:  None.  A  technical 
product  use  on  non-food  greenhouse 
crops.  (PM  10) 

2.  File  Symbol:  7969-RNA.  Applicant: 
BASF  Corporation.  Product  name:  BAS 
300  75WP.  Insectidde/Mitidde.  Active 
ingredient:  Pyridaben  2-terf-butyl-5-{4- 
te/t-butyIbenzylthio)-4-chIoropyridazin- 
3-(2fn-one  at  75  percent.  Proposed 
classification/Use:  Restricted .  For  use 
to  control  mites  and  whitellies  in 

Cnhouses  on  ornamental  plants, 
rers,  and  foliage  crops.  (PM  10) 

3.  File  Symbol:  62719-EUU. 
Applicant:  DowElanco,  9002  Purdue 
Road,  Indianapolis.  IN  46268-1189. 
Produd  name:  DE-473  Insectidde 
Concentrate.  Insectidde/Termitidde. 
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Active  iogrodient-  Hexaflurouron 
JVlU3.5-dichloro-4-(1.1.2.2- 
tetfanuoroethoxyjphenynamino) 
caibonyl)-2.6-difluoro  benzamide  at  97 
percent.  Proposed  classification/Use: 
None.  Manufacturing  use  only,  for 
formula tioa  into  an  insecticide,  and 
uses  for  the  termite  baiting  systems.  (PM 
10) 

4.  File  Symbol:  62719-EUG. 
Applicant  DowElanco  Co.  Product 
name:  NAF-46.  Insecticide/Termiticide. 
Active  ingredient:  Hexaflumuron 
M((3.5-dichloro-4-{l,1.2.2- 
tetranuoroethoxy)phenyl)amino) 
caibonyl>-2,6-difluoro  benzamide  at  0.1 
percent.  Proposed  classification/Use: 
None.  Used  as  an  integrated  monitoring 
and  baiting  system  for  control  of 
subterranean  termites.  (PM  10) 

Notice  of  approval  or  denial  of  an 
application  to  register  a  pesticide 
product  will  be  announced  in  the 
Federal  Re^ster.  The  procedure  for 
requesting  data  will  be  given  in  the 
Federal  Register  if  an  application  is 
approved. 

Comments  received  within  the 
specified  time  period  will  be  considered 
before  a  final  decision  is  made; 
comments  received  after  the  time 
specified  will  be  considered  only  to  the 
extent  possible  without  delaying 
processing  of  the  application. 

Written  comments  filed  pursuant  to 
this  notice,  will  be  available  in  the 
Public  Response  and  Program  Resources 
Branch.  Field  Operation  Division  office 
at  the  address  provided  from  8  a.m.  to 
4  p.m..  Monday  through  Friday,  except 
legal  holidays.  It  is  suggested  that 
persons  interested  in  reviewing  the 
application  file,  telephone  the  FOD 
office  (703-305-5805).  to  ensure  that 
the  file  is  available  on  the  date  of 
intended  visit. 

Authoritjr:  7  U.S.C.  136. 
Dated:  August  18, 1993. 

Laivrance  E.  CuUeen. 

Acting  Director.  Registration  Division,  Office 

of  Pesticide  Programs. 

[PR  Doc  93-21408  Filed  9-7-93.  8:45  am) 
MUJNO  cooc 


[OPP-OOaSS;  FRL-4642-a] 

Pesticide  Reregistration  Ellgit>Uity 
Document;  AvailabiUty  for  Comment 

agency:  Environmental  Protection 
Agency  (EPA). 

action:  Notice  of  availability  of  final 
reregistration  eligibility  document; 
opening  of  public  comment  period. 

SUMMARY:  This  Notice  announces  the 
availability  of  the  final  Reregistration 


Eligibility  Documiuit  (RED)  for  10,10'- 
Oxybisphenoxaisioe  (OBPA)  and  opens 
a  public  comment  period.  The  RED  is 
the  Agency's  formal  regulatory 
assessment  of  the  lealth  and 
environmental  data  base  for  OBPA  and 
presents  the  Agen  7)-'s  determination 
regarding  which  uses  of  OBPA  are 
eligible  for  reregisxation. 
DATES:  Written  comments  on  the  OBPA 
RED  must  be  submitted  by  November  8. 
1993. 

ADDRESSES:  Three  copies  of  comments 
identified  with  tht  docket  number 
(OPP-00363)  should  be  submitted  by 
mail  to:  Public  Response  and  Program 
Resources  Branch  Field  Operations 
Division  (H7506C; .  Office  of  Peatidde 
Programs.  Enviroc  mental  Protection 
Agency.  401  M  St,  SW..  Washington. 
DC  20460.  In  {>erson.  deliver  comments 
to:  Rm.  1128.  CM  f2, 1921  Jefferson 
Davis  Highway,  A-lington.  VA. 

Information  subnitted  as  a  comment 
in  response  to  this  Notice  may  be 
claimed  confident  ial  by  marking  any 
part  or  all  of  that  i  iformation  as 
"Confidential  Bus  r.ess  Information" 
(CBI).  Information  so  marked  will  not  be 
disclosed  except  ii  accordance  with 
procedures  set  for  t  in  40  CFR  Part  2. 
A  copy  of  the  comment  that  does  not 
contain  CBI  must  ye  submitted  for 
inclusion  in  the  piblic  docket. 
Information  not  marked  confidential 
will  be  included  Li  the  public  docket 
without  prior  noti:e  The  public  docket 
and  docket  index  Arill  be  available  for 
public  inspection  in  Rm.  1128  at  the 
address  given  above,  fit>m  8  a.m.  to  4:30 
p.m..  Monday  thrtiugh  Friday,  excluding 
legal  holidays. 

FOR  FURTHER  MFOf  HMATION  CONTACT: 
Cynthia  Ciles-Par:;*  r  for  questions 
concerning  produ  ::t-specific  data 
requirements  and  labeling  at  (703)  305- 
5540.  Questions  01  the  generic  database 
should  be  directed  to  Venus  Eagle  at 
(703)  308-8045.  To  request  a  copy  of  the 
RED  or  a  RED  Fac  Sheet  for  OBPA, 
contact  the  Public  F.esponse  and 
Program  Resources  Branch  in  Rm.  1128. 
CM  #2  at  the  addrsss  given  ebove  (703) 
305-5805. 

SUPPLEMENTARY  W  FORMATION:  The 
Agency  has  issued  (\  final  Reregistration 
Eligibility  Docum  »:t  for  OBPA.  Under 
the  provisions  of  ihe  Federal 
Insecticide,  Fungicide  and  Rodentidde 
Act.  as  amended  in  1986.  EPA  is 
conducting  an  accelerated  reregistration 
program  to  reeval  j£te  most  existing 
pesticides  to  mak)  cure  they  meet 
current  scientific  ird  regulatory 
standards.  The  Agency  has  determined 
that  the  registered  vses  do  not  cause 
unreasonable  adverse  effects  to  people 
or  the  environment  EPA  has 


determined  that  all  products  containing 
OBPA  B>  an  active  ingredient  are 
eligible  for  reregistration.  All  registrants 
of  OBPA  have  been  sent  the  RED  and 
must  respond  to  the  labeling 
requirements  and  product  specific  data 
requirements  (if  applicable)  within  8 
months  of  receipt. 

EPA  is  issuing  the  OBPA  RED  as  a 
final  document  with  a  60-day  comment 

Kriod.  The  reregistration  program  is 
ing  conducted  under  Congressionally 
mandated  timeframes,  and  EPA  is 
mindful  of  the  need  to  make  both  timely 
reregistration  decisions  and  involve  the 
pubUc  Although  it  does  not  affect  the 
registrants'  response  due  date,  the  60- 
day  public  comment  period  provides  an 
opportunity  for  public  input  and  a 
mechanism  for  initiating  any  necessary 
amendments  to  the  RED. 

Dated:  August  26. 1993. 
PetM- CaaUdaa, 

Acting  Dmdor.  Special  Beview  and 
Rengistration  Division,  Office  of  Pesticide 
Programs. 

[PR  Doc.  93-21718  Filed  9-7-93,  8:45  am) 

■UXMO  COOf 


[Fm.-473»-«] 

Superfund  Program;  New  Policy  on 
Performance  of  Risk  AeeeesmenU 
During  Remedial  Investigation^ 
FeaaibUtty  Studios  (RI/FSe)  Conducted 
by  Potantlaily  Raaponsibie  Parties 
(PflP^:  Response  to  PubUc  CommsnU 
on  EPA's  Currant  and  Former  Risit 
Aasasamant  PoHdas  and  Response  to 
Public  Commsnto  on  EPA's  Risk 
Aaaaaamant  Evaluation  Report- 
Notice  of  Availability 

AGENCY:  Environmental  Protection 

Agency. 

ACTION:  Notice  of  availability  of  the  new 

risk  assessment  policy  for  risk 

assessments  during  PRP-lead  RI/FSs  and 

responses  to  public  comments. 

SUMMARY:  This  notice  is  the  final  of 
several  notices  resulting  fit)m  the 
settlement  of  litigation  between  EPA 
and  the  Chemical  Manufacturers' 
Association  et  al.  (CMA),  involving 
EPA's  June  21. 1990  risk  assessment 
policy  which  provided  that  all  risk 
assessments  under  CERCLA  would 
henoefoith  be  conducted  by  EPA  rather 
than  by  PRPs. 

On  February  20. 1992,  EPA  published 
a  notice  (57  FR  6616)  which  requested 
commmita  on  the  1990  risk  assessment 
policy,  announced  EPA's  intent  to 
conduct  an  evaluation  of  the  1990 
policy,  and  requested  comments  on  the 
methodology  for  such  an  evaluation.  Oa 
March  15. 1993.  EPA  announced  the 
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availability  of  its  response  to  public 
comments  on  the  evaluation 
methodology  and  the  availability  of  its 
Risk  Assessment  Evaluation  Report  (58 
FR  13757). 

This  notice  announces  the  availability 
of  EPA  "s  new  policy  on  PRP  risk 
assessments  at  Superfund  sites,  which  is 
contained  in  OSWER  Directive  No. 
9835.15b  (September  1, 1993).  This 
notice  also  announces  the  availability  of 
EPA's  responses  to  public  comments  on 
the  merits  of  the  June  21, 1990  and  pre- 
June  21, 1990  policies  and  to  public 
comments  on  EPA's  Risk  Assessment 
Evaluation  Report. 

EPA  considered  the  results  of  its 
evaluation,  public  comments  on  the 
1990  pohcy,  results  of  a  1993  Regional 
survey,  and  public  comments  on  the 
risk  assessment  evaluation  in 
developing  its  new  risk  assessment 
policy.  In  summary,  the  new  policy 
states  that  it  is  generally  more 
appropriate  for  the  risk  assessment  to  be 
conducted  by  EPA  rather  than  by  PRPs. 
However,  EPA  may,  under  certain 
circumstances,  find  it  appropriate  to 
allow  PRPs  to  conduct  die  baseline  risk 
assessment  portion  of  the  RI/FS.  To 
determine  whether  this  is  appropriate  in 
a  particular  case,  the  Agency  will 
consider  a  variety  of  criteria  based  on 
the  Agency's  confidence  in  the  PRP's 
ability  to  generate  an  accurate  and 
timely  risk  assessment  report. 

EPA's  responses  to  public  comments 
are  presented  in  "EPA's  Response  to 
Public  Comments  on  the  Merits  of  the 
Old  and  New  Risk  Assessment  Policies" 
(August  31, 1993)  and  "EPA's  Response 
to  Public  Comments  on  the  Results  of 
the  Risk  Assessment  Evaluation  Report" 
(August  31.  1993). 
FOR  FURTHER  INFORIIATION  COffTACT: 
Matthew  Charsky,  U.S.  Environmental 
Protection  Agency,  Office  of  Waste 
Programs  Enforcement,  Guidance  and 
Evaluation  Branch  (5502-G),  401  M 
Street,  SW..  Washington,  DC  20460. 
(703)  603-8931.  EPA  staff  will  be  able 
to  obtain  copies  of  OSWER  Directive 
9835.15b,  which  implements  this  new 
pohcy,  and  EPA's  responses  to  public 
comments  from  the  Superfund 
Document  Center  by  calling  (202)  260- 
3046.  Other  parties  may  obtain  copies  of 
EPA's  responses  to  public  comments  by 
calling  the  Superfund  Document  Center 
and  may  order  Directive  9835.15b  from 
the  National  Technical  Information 
Service  (NTIS)  by  calling  (703)  487- 
4600. 
SUPf>t.EMENTARY  INFORMATtON:  EPA's  new 

pohcy  supersedes  the  portion  of  the 
August  28, 1990  guidance, 
"Performance  of  Risk  Assessments  in 
RI/FSs  Conducted  by  PRPs,"  OSWER 


Directive  No.  9835.15.  that  entirely 
precluded  PRPs  from  conducting  the 
risk  assessment  activities  of  the  RI/FS. 
All  remaining  portions  of  this  Directive 
and  the  appropriate  portions  of  the 
supplemental  guidance,  OSWER 
Directive  No.  9835.15a  (July  2, 1991) 
will  still  remain  in  effect  under  EPA's 
new  policy. 

Dated:  September  1. 1993. 
Richard  J.  Guimood, 

Assistant  Surgeon  General.  USPHS,  Acting 
Assistant  Administrator,  Office  of  Solid  Waste 
and  Emergency  Response. 
IFR  Doc.  93-21804  Filed  9-7-93;  8:45  ami 

WLUNOCOOf 


[OPPTS-S9969;  FRL-4632-a] 

Certain  Chemlcala;  Premanufactur* 
Noticea 

AGENCY:  Environmental  Protection 
Agency  (EPA). 
action:  Notice. 

summary:  Section  5(a)(1)  of  the  Toxic 
Substances  Control  Act  (TSCA)  requires 
any  person  who  intends  to  manufacture 
or  import  a  new  chemical  substance  to 
submit  a  premanufacture  notice  (PMN) 
to  EPA  at  least  90  days  before 
manufacture  or  import  commences. 
Statutory  requirements  for  section 
5(a)(1)  premanufacture  notices  are 
discussed  in  the  final  rule  published  in 
the  Federal  Register  of  May  13. 1983  (48 
FR  21722).  In  the  Federal  Register  of 
November  11. 1984.  (49  FR  46066)  (40 
CFR  723.250),  EPA  published  a  rule 
which  granted  a  limited  exemption  from 
certain  PMN  requirements  for  certain 
types  of  polymers.  Notices  for  such 
polymers  are  reviewed  by  EPA  within 
21  days  of  receipt.  This  notice 
announces  receipt  of  9  such  PMN(8)  and 
provides  a  summary  of  each. 
DATES:  Close  of  review  periods: 

y9J-155,  June  17, 1993. 

y9J-I56,  June  22. 1993. 

Y  93-157.  93-158.  June  21, 1993. 

Y  93-159.  93-160.  93-161.  93-162. 
June  22. 1993. 

y95-163,  June  28, 1993. 
FOR  FURTHER  MFORMATKM  CONTACT: 
Susan  B.  Hazen,  Director, 
Environmental  Assistance  Division  (TS- 
799),  Office  of  Pollution  Prevention  and 
Toxics,  Environmental  Protection 
Agency,  Rm.  E-545.  401  M  St..  SW.. 
Washington.  DC,  20460  (202)  554-1404, 
TDD  (202)  554-0551. 
SUPPt^MENTARY  INFORMATION:  The 
following  notice  contains  Information 
extracted  from  the  nonconfidential 
version  of  the  submission  provided  by 
the  manufacturer  on  the  PMNs  received 
by  EPA.  The  complete  nonconfidential 


document  is  available  in  the  TSCA 
Public  Docket  Office.  ETG-099  at  the 
above  address  between  8  a.m.  and  noon 
and  1  p.m.  and  4  p.m.,  Monday  through 
Friday,  excluding  legal  holidays. 

vn-iH 

Importer  Elf  Atochem  North  America. 

Chemical.  (S)  Ethylene;  butyl  acrylate; 
glycidyl  methacrylate. 

Use/Production.  (S)  Coatings,  vehicle 
formulation  chemical  intermediate. 
Prod,  range:  Confidential. 

VtS-IM 

Manufacturer.  Confidential. 
Chemical.  (G)  Methacrylic  copolymer. 

YW-H7 

Manufacturer.  Confidential. 
Chemical.  (G)  Folyol  ester. 
Use/Production.  (G)  Dehydration 
agent.  Prod,  range:  Confidential. 

vn-iu 

Manufacturer.  Essex  Specialty 
Products. 

Chemical.  (G)  Hydroxyl  functional 
polycarbomoyl  (polyalkylene  oxide) 
oligomer. 

Use/Production.  (G)  Polymer  used  in 
sealant  manufacture.  Prod,  range: 
Confidential. 

VM-1M 

Manufacturer.  Confidential. 

Chemical.  (G)  Medium  oil  alkvd  resin. 

Use/Production.  (S)  Industrial  air-dry 
and  baking  finishes.  Prod,  range: 
Confidential. 

V99-1M 

Manufacturer.  Confidential. 

Chemical.  (G)  Medium  oil  alkvd  resin. 

Use/Production.  (S)  Industrial  air-dry 
and  baking  finishes.  Prod,  range: 
Confidential. 

Ya>-i«i 

Manufacturer.  Confidential. 

Chemical.  (G)  Water  reducible 
polyester. 

Use/Production.  (S)  Water  reduced 
baking  enamels  modified  by  melamines 
on  epoxys.  Prod,  range;  Confidential. 

YN-isa 

Manufacturer.  Hitac  Adhesives  and 
Coatings,  Inc. 

Chemical.  (G)  Siloxane  modified 
polyurethane  dispersion  in  water. 

Use/Production.  (G)  Adhesive  tape 
component,  coating  additive,  water 
repellent  coating  on  structures.  Prod, 
range:  Confidential. 

VM-1$3 

Manufacturer.  Eastman  Kodak 
Company. 

Chemical.  (G)  Conensation  product  of 
a  urethane  dimer  and  a  substituted 
phenylacrylate  ester. 
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Dated:  August  31. 1993. 
George  A.  Bonina, 

Acting  Director,  Information  Management 
Division.  Office  of  Pollution  Prevention  and 
Toxics. 

IFR  Doc  93-21818  Filed  9-7-93;  8:45  am] 

BtLUNO  CODE  «ao-ao-p 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Agency  for  Health  Care  Policy  and 
Research 

Establishment  of  Review  Committee 

Pursuant  to  the  Federal  Advisory 
Committee  Act.  Public  Law  92-463  (5 
U.S.C.  appendix  2).  the  Administrator, 
Agency  for  Health  Care  Policy  and 
Research  (AHCPR).  announces  the 
establishment  of  the  following  review 
committee. 

Designation:  Health  Care  Policy  and 
Research  Special  Emphasis  Panel.  HHS. 

Purpose:  The  purpose  of  the  Panel  is   ~^ 
to  provide  peer  review  of  grant 
apphcations  and  contract  proposals 
submitted  to  the  AHCPR  that  require  a 
unique  combination  of  reviewer 
expertise,  e.g.,  for  complex 
multidiscipUnary  projects  and  new 
areas  of  study,  or  that  require  standards 
of  review  different  from  those  ordinarily 
applied  by  standing  peer  review 
committees  because  of  project  size  or 
that  require  expedited  review. 

Function:  The  Panel  shall  make 
recommendations  to  the  Administrator, 
AHCPR.  concerning  the  scientific  and 
technical  merit  of  health  services 
research  grant  applications  and  contract 
proposals  submitted  to  AHCPR. 

Structure:  The  Panel  has  fluid 
membership,  with  members  designated 
to  serve  for  individual  meetings  rather 
than  formally  appointed  for  fixed  terms 
of  service.  Members  will  be  selected  on 
an  "as  needed"  basis  in  response  to 
specific  applications  or  proposals  to  be 
reviewed.  Up  to  approximately  300 
members  will  be  designated  each  year. 
Members  will  be  selected  from 
outstanding  authorities  in  the  various 
fields  of  health  services  research, 
including,  but  not  limited  to,  basic 
biomedical  and  clinical  disciplines. 
health  care  technology  development  and 
assessment,  clinical,  social, 
organizational,  and  information 
sciences. 

Termination:  Notwithstanding  section 
14(a)  of  the  Federal  Advisory  Committee 
Act.  the  Panel  shall  continue  in 
existence  until  otherwise  provided  by 
law. 


Dated:  August  26, 1693. 
).  larrett  CUntoa. 
Administrator. 

[PR  Doc  93-21596  Filed  9-7-93;  8:45  am] 
SUMO  OOOE  41M-a»-U 

Food  and  Drug  Administration 

[Dodwt  No.  S3D-02371 

Process  Validation  Requirements  for 
Drug  Products  Sub  act  to  Pre  MarJMt 
Approval  (for  Humiin  and  Animal  Use); 
Compliance  Policy  Guide;  Availability 

AGENCY:  Food  and  I)rug  Administration. 

HHS. 

action:  Notice. 

SUMMARY:  The  Food  and  Drug 
Administration  (FD  K)  is  aimoundng  the 
availability  of  Comj  liance  Policy 
Guides  (CPG's)  713;:c.08  and  7125.38 
entitled  "Process  VtJidation 
Requirements  for  I^iig  Products  Subject 
to  Pre-Market  AppDval."  The  CPG's 
provide  guidance  tc  FDA  district  offices 
concerning  the  aval  ability  of  and 
evaluation  of  availaile  process 
validation  data  duri  ng  preapproval 
inspections  of  mam  facturers  of  bulk 
pharmaceutical  chenicals  and  dosage 
form  drugs  for  hum  m  and  animal  use. 
ADDRESSES:  CPG's  713?.c.08  and  7125.38 
may  be  ordered  as  e  sirtgle  set  from 
National  Technical  information  Service 
(NTIS).  U.S.  Departnent  of  Commerce. 
5285  Port  Royal  Rd  ,  Springfield,  VA 
22161.  Orders  must  reference  NTIS 
order  number  PB93 -203370  and  include 
payment  of  $12.00  (includes  $3.00 
shipping  and  handling  charges)  for  each 
set  of  the  documents.  Payment  may  be 
made  by  check,  mo  ley  order,  charge 
card  (American  Express,  VISA,  or 
Mastercard),  or  bilLng  arrangements 
made  with  f^ITIS.  Charge  card  orders 
must  include  the  cl  arga  card  account 
number  and  expiration  date.  For 
telephone  orders  or  fur'iier  information 
on  placing  an  order,  call  NTIS  at  703- 
487-4650.  CPG's  71  32C.08  and  7125.38 
are  available  for  pu  }lic  examination  in 
the  Dockets  Managoment  Branch  (HFA- 
305).  Food  and  Drug  Administration, 
rm.  1-23. 12420  Pakla«vn  Dr., 
Rockville,  MD  208.'  7,  between  9  a.m. 
and  4  p.m..  Monday  through  Friday. 
FOn  FURTHER  MFOMIATION  CONTACT: 
William  C.  Crabbs,  Center  for  Drug 
Evaluation  and  Research  (HFD-323), 
Food  and  Drug  Adioinistration,  560O 
Fishers  Lane.  Rock/ille.  MD  20857, 
301-295-8089,  or  Kdward  J.  Ballitch, 
Center  for  Veterinary  Viedicine  (HFV- 
230).  Food  and  Drig  Administration, 
7500  Standish  PI.  Rockville.  MD  20853. 
301-295-8726. 


SUPPLBIENrARY  MFORMATKM:  FDA  is 
issuing  the  CPG's  7132c.08  and  7125.38 
to  provide  internal  guidance  to  FDA 
district  offices  concerning  the 
availability  and  evaluation  of  available 
process  validation  data  during 
preapproval  inspections  of 
manufacturers  of  bulk  pharmaceutical 
chemicals  and  dosage  form  drugs  for 
human  and  animal  use.  Validation  of 
manufacturing  processes  is  a 
requirement  of  the  ciurent  good 
manufacturing  practice  regulations  for 
finished  pharmaceuticals  (21  CFR  part 
211).  Validated  manuCactiuing  processes 
help  to  ensure  the  safisty,  efficacy,  and 
quality  of  drug  products.  Validation  is 
based  on  the  documented  successful 
evaluation  of  multiple  full  scale  batches 
to  provide  assurance  that  the  processes 
will  reliably  meet  predetermined 
specifications. 

The  statements  made  herein  are  not 
intended  to  create  or  confer  any  rights, 
privileges,  or  benefits  on  or  for  any 
private  person,  but  are  intended  merely 
for  internal  FDA  guidance. 

Dated:  August  30. 1993. 
GaryOykatrs, 

Acting  Associate  Commissioner  for 
Regulatory  Affairs. 

[FR  Doc.  93-21795  Filed  9-7-93;  8:45  am) 
mujM  cooe  4iN-si-f 


[Docket  No.  930-0204] 

Silicone  Devices  Affected  by 
Withdrawal  of  Dow  Coming  Silastic 
Materials;  AltamaUve  Review 
Procadura  Guidance;  Extension  of 
Comment  Period  and  Filing  Deadline 

AGENCY:  Food  and  Drug  Administration. 

HHS. 

ACTION:  Notice:  extension  of  comment 

period  and  filing  deadline. 

SUMMARY:  The  Food  and  Drug 
Administration  (FDA)  is  extending  to 
December  5, 1993,  the  comment  period 
on  the  notice  of  availability  of  the 
guidance  entitled  "Guidance  for 
Manufacturers  of  Silicone  Devices 
Affected  by  Withdrawal  of  Dow  Coming 
Silastic  Materials"  that  published  in  the 
Federal  RegMer  of  July  6, 1993  (58  FR 
36207).  The  guidance  describes  the 
procedures  to  he  followed  by 
manufacturers  in  determining  when  to 
make  a  submission  pursuant  to  an 
alternative  review  process.  The  deadline 
for  filing  the  submissions  pursuant  to 
the  alternative  review  process  is  also 
extended  to  December  5. 1993.  FDA  is 
taking  this  action  in  response  to  a 
request  for  an  extension  of  the  filing 
deadline. 


47278  Federal  Register  /  Vol.  58,  No.  172  /  Wednesday.  September  8.  1993  /  Notices 


DATES:  Written  comments  by  December 
5, 1993.  The  deadline  for  Rling 
submissions  is  also  December  5. 1993. 
ADDRESSES:  Submit  written  comments 
to  the  Dockets  Management  Branch 
(HFA-305).  Food  and  Drug 
Administration,  rm.  1-23, 12420 
Parklawn  Dr..  Rockville,  MD  20857. 
FOR  FURTHER  INFORMATION  CONTACT: 
Donald  E.  Marlowe,  Center  for  Devices 
and  Radiological  Health  {HFZ-150), 
Food  and  Dnig  Administration,  12200 
Wilkins  Ave..  Rockville,  MD  20852, 
301-443-7003. 

SUPPt.EMENTARY  INFORMATION:  In  the 
Federal  Register  of  July  6,  1993  (58  FR 
36207).  FDA  Issued  a  notice  of 
availability  of  a  guidance  entitled 
"Guidance  for  Manufacturers  of  Silicone 
Devices  Affected  by  Withdrawal  of  Dow 
Coming  Silastic  Materials."  The 
guidance  describes  the  procedures  to  be 
followed  by  manufacturers  in 
determining  when  to  make  a  submission 
pursuant  to  an  alternative  review 
process.  Interested  persons  were  given 
until  September  7, 1993,  to  submit 
written  comments  on  the  established 
procedures.  Affected  manufacturers 
were  also  given  until  September  7, 1993, 
to  flle  the  submissions  described  in  the 
guidance  and  required  for  entry  to  the 
alternative  review  process. 

FDA  received  a  request  for  an 
extension  of  the  comment  period  for  an 
additional  90  days.  The  request  stated 
that  additional  time  was  needed  to 
enable  manufacturers  to  collect  the 
necessary  data  and  to  make 
arrangements  for  an  alternative  silicone 

supply. 

FDA  agrees  with  the  request  for  an 
extension  and  is  granting  a  90-day 
extension  for  the  preparation  of 


comments  and  for  the  filing  of 
submissions. 

Interested  persons  may  submit  to  the 
Dockets  Management  Branch  (address 
above)  written  comments  regarding  the 
proposal.  Two  copies  of  any  comments 
are  to  be  submitted,  except  that 
individuals  may  submit  one  copy. 
Comments  are  to  be  identified  with  the 
docket  number  found  in  brackets  in  the 
heading  of  this  document.  Received 
comments  may  be  seen  in  the  office 
above  between  9  a.m.  and  4  p.m., 
Monday  through  Friday. 

Dated:  September  1. 1993. 
MiduMl  R.  Taylor, 

Deputy  Commissioner  for  Policy. 

IFR  Doc.  93-21796  Filed  9-7-93;  8.45  ami 

■NAJNO  COM  41M-ei-f 


DEPARTMENT  OF  HOUSING  AND 
URBAN  DEVELOPMENT 

Office  of  the  Atelstent  Secretary  for 
Housing-Federal  Housing 
Conimlssior>er 

[Docket  No.  N-«3-362S;  FR-3353-C-02] 

HOPE  for  Homeownershlp  of 
Multifamily  Units  (HOPE  2);  Notice  of 
Fund  Availability  for  Fiscal  Year  1d93; 
Correction 

AGENCY:  Office  of  the  Assistant 

Secretary  for  Housing-Federal  Housing 

Commissioner.  HUD. 

ACTION:  Notice  of  fund  availability; 

Correction. 

summary:  On  July  16. 1993  (58  FR 
38466),  the  Department  published  in  the 
Federal  Register,  a  notice  that 
announced  the  availability  of  up  to 


$102.2  million  in  funds  for  applications 
for  implementing  grants  under  the 
HOPE  for  Homeownership  of 
MulUfamily  Units  program  (HOPE  2). 
Since  the  publication  of  that  notice,  it 
has  been  noted  that  some  of  the  Field 
Office  addresses  and  telephone  number 
contain  errors.  Therefore,  in  order  to 
avoid  further  confusion,  the  purpose  of 
this  dociunent  is  to  publish  a  corrected 
listing  of  all  Field  Oiffice  addresses  and 
telephone  numbers. 

Also,  for  the  convenience  of  the 
applicants,  the  "DATES"  section  is  being 
republished  with  this  correction  notice. 

DATES:  Applications  must  be  physically 
received  by  the  Field  Office  (FO)  having 
jurisdiction  over  the  proposed  project 
on  or  before  3  p.m.  (FO  local  time)  on 
October  15, 1993.  This  application 
deadline  is  firm  as  to  location,  date,  and 
hour.  In  the  interest  of  fairness  to  all 
competing  applicants,  the  Department 
shall  treat  as  ineligible  for  consideration 
any  application  that  is  received  after  the 
deadline. 

FOR  FURTHER  INFORMATION  CONTACT: 
Prospective  applicants  may  contact  the 
Resident  Initiatives  SpedaHst  (RIS)  in 
the  appropriate  HUD  Field  Office  listed 
at  the  end  of  this  document. 

SUPPtEMENTARY  INFORMATION: 
Accordingly,  in  FR  Doc.  93-16782,  a 
Notice  of  Fund  Availability  for  HOPE 
for  Homeownership  of  Multifamily 
Units  (HOPE  2);  published  in  the 
Federal  Register  on  July  16. 1993  (58  FR 
38466).  the  Field  Office  addresses 
beginning  on  page  38471,  in  the  first 
column,  are  corrected  by  republishing 
the  list  in  its  entirety,  to  read  as  follows: 

HUD  Field  Offices 


Alabama Birmingham  Office,  Beacon  Ridge  Tower,  600  Beacon  Pkwy.  West,  suite  300.  Birmingham.  AL  35209;  (205)  290- 

7617,  (TDD)  (205)  290-7624. 
Alaska  Anchorage  Office.  949  East  36th  Avenue,  suite  401,  Anchorage,  AK  99508;  (907)  271-4170,  (TDD)  (907)  271- 

4328. 
Arizona Phoenix  Office,  400  N.  5lh  St..  suite  1600.  2  Arizona  Center,  Phoenix.  AZ  85004;  (602)  379-4434.  (TDD)  (602) 

379-4461. 
Arkansas  - Little  Rock  Office,  suite  900,  425  West  Capitol  Ave..  Little  Rock,  AR  72201;  (501)  324-5931.  (TDD)  (501)  324- 

5405. 

California  Los  Angeles  Office,  1615  W.  Olympic  Blvd..  Los  Angeles.  CA  90015;  (213)  251-7122.  (TDD)  (213)  251-7038. 

San  Francisco  Regional  Office.  450  Golden  Gate  Ave..  P.O.  Box  36003.  San  Francisco.  CA  94102;  (415)  556- 

4752.  (TDD)  (415)  556-8357. 
Sacramento  Office.  777  12th  St..  suite  200,  Sacramento,  CA  95871;  (916)  551-1351,  (TTD)  (916)  551-5971. 

Colorado Denver  Regional  Office,  Exec.  Tower  Bldg..  1405  Curtis  St..  Denver.  CO  80202;  (303)  844-4513. 

Connecticut Hartford  Office.  330  Main  street.  First  Floor,  Hartford.  CT  06106;  (203)  240-4523,  (TDD)  (203)  240-4522. 

Delawan  Philadelphia  Regional  Office,  Uberty  Sq.  Bldg..  105  S.  7th  St..  Philadelphia.  PA  19106-3392;  (215)  597-2560. 

(TDD)  (215)  597-5564. 

District  of  Columbia  Washington,  DC  Office,  820  First  St..  NE,  Washington,  DC  20002;  (202)  275-9206.  (TDD)  (202)  275-0967. 

Florida  Jacksonville  Office,  325  W.  Adams  St.,  Jacksonville,  PL  32202;  (904)  791-2626,  (TDD)  (904)  791-1241. 

Geor^a  Atlanta  Regional  Office.  Richard  B.  Russell  Fed.  Bldg..  75  Spring  St..  SW.  Atlanta.  GA  30303;  (404)  331-5136. 

(TDD)  (404)  731-2654. 
Hawaii Honolulu  Office,  7  Waterfront  Plaza,  suite  500,  500  Ala  Moana  Blvd..  Honolulu.  HI  96813-4918;  (808)  541-1327 

(TDD)  (808)  551-1356. 

Idaho  Portland  Office,  520  SW  6th  Ave.,  Portland.  OR  97204  (503)  326-2561. 

Illinois         Chicago  Regional  Office,  77  W.  Jackson  Blvd.,  26th  Floor,  Chicago,  11  60604-3507;  (312)  353-5680. 

Indiana  Indianapolis  Office.  151  N.  Delaware  St..  Indianapolis.  IN  46204;  (317)  226-7739.  (TDD)  1  (800)  743-3333. 
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Iowa  Dm  Moines  Offics,  Fed.  Bldg.,  210  Wtlnit  St..  room  239.  Dee  Moinet,  lA  50309;  (515)  284-4512.  (TDD)  (515) 

284-4728. 
Kansas  Kansas  Qty  Regional  Office.  Gatewey  Tovers  2,  400  Stite  Ave.,  Kansas  Qty.  KS  66101;  (913)  551-5464.  (TDD) 

(913)  551-6972. 
Kentucky  Louisville  Office,  P.O.  Box  1044.  601  W.  Brotdway,  Louisville,  KY  40201;  (502)  582-5251,  (TDD)  (502)  562- 

5139. 

Louisiana New  Orleans  Office,  Fisk  Fed.  Bldg.,  1661  Canal  St..  New  Orleans.  LA  70112;  (504)  589-7200. 

Maine Manchester  Office,  Norris  Cotton  Fed.  Bldg.,  275  Chestnut  St.,  Manchester,  NH  03101;  (603)  666-7681.  (TDD) 

(603)  666-7518. 
Maryland Baltimore  Office.  City  Crescent  Building,  jth  Floor,  105  Howard  Street,  Baltimore.  MD  21201;  (410)  %2-3047. 

{TDD)(41 0)962-0106. 
Massachusetts Boston  Regional  Office.  Thomas  P.  O'Neill,  Jr..  Fed.  Bldg.,  10  Causeway  St,  room  375,  Boston,  MA  02222;  (617) 

565-5234,  (TDD)  (6i7)  565-5453. 

Michigan  Detroit  Office  Patrick  V.  McNamara  Fed.  Eldg.,  477  Michigan  Ave.,  Detroit,  MI  48226;  (313)  228-7900. 

Grand  Ranids  Office,  2922  Fuller  Ave.,  NB  Graad  Rapids,  Ml  49505;  (616)  456-2100. 

Minnesota Minneapolis-Sf.  Paul  Office,  220  2nd  St.,  South  Minneapolis,  MN  55401;  (612)  370-3000. 

Mississippi  Jackson  Office,  Dr.  A.H.  McCoy  Fed.  Bldg ,  100  W.  Capitol  St.,  room  910,  Jeckaon.  MS  39269;  (601)  965-4702, 

(TDD)  (601)  965-4171. 
Missouri:. 

(Eastern)  St.  Louis  Office.  1222.  Spruce  St..  St.  Loulr,  MO  63103;  (314)  539-6560,  (TDD)  (314)  53&-6331. 

(Western) Kansas  Qty  Regional  Office,  Gateway  Towers  2.  400  Stale  Ave.,  Kansas  City.  KS  66101;  (913)  236-2162,  (TDD) 

(913)  236-3972. 

Montana  Denver  Regional  Office,  Exec.  Tower  Bldg.   1405  Curtis  St..  Denver,  CO  80202;  303  (844)  4513. 

Nebraska  Omaha  Office,  Executive  Tower  Centre,  10J09  Mill  Valley  Road,  Omaha,  NE  68154;  (402)  492-3101,  (TDD)  (402) 

492-3183. 
Nevada  San  Francisco  Regional  Office,  450  Golden  Gate  Ave.,  P.O.  Box  36003,  San  Francisco,  CA  94102;  (415)  556- 

4752,  (TDD)  (415)  556-8357. 
New  Hampshire Manchestei  Office,  Norris  Cotton  Fed.  Blcg.,  275  Chestnut  St.,  Manchester,  NH  03101;  (603)  666-7681,  (TDD) 

(603)  666-7518. 

New  Jersey Newark  Office,  Military  Park  Bldg.,  60  Park  PI.,  Newark,  NJ  07102;  (201)  877-1662,  (TDD)  (201)  877-6649. 

New  Mexico  Fort  Worth  Regional  Office,  1600  Throckmorton.  P.O.  Box  2905,  Fort  Worth.  TX  76113;  (817)  885-5401,  (TDD) 

(817)  728-5447. 
New  York:. 

(Upstate) Buffalo  Office,  Lafayette  Ct.,  465  Main  St.,  Buffelo,  NY  14203;  (716)  846-5755,  (TDD)  (716)  846-5787. 

(Downstate) New  York  Regional  Office,  26  Federal  Plaza,  New  York,  NY  10278;  (212)  264-6500,  (TDD)  (212)  264-0927. 

North  Carolina Greensboro  Office,  415  N.  Edgeworth  St.,  Greensboro,  NC  27401;  (919)  333-5361.  (TDD)  (919)  333-5518. 

North  Dakota  Denver  Regional  Office,  Exec.  Tower  Bldg.,  1405  Curtis  St.,  Denver,  CO  80202;  (303)  844-4513. 

Ohio Cincinnati  Office,  Fed.  Office  Bldg.,  room  9002,  550  Main  Street,  Cincinnati,  OH  45202;  (513)  684-2884. 

Cleveland  Office,  One  Playhouse  Sq..  1375  Euclid  Ave.,  room  420.  Cleveland.  OH  44114;  (216)  522-4058. 
Columbus  Office.  200  N.  High  St .  Columbus,  OH  43215;  (614)  469-5737. 
Oklahoma Oklahoma  City  Office.  Murrah  Fed.  Bldg.,  200  NW  5th  St..  Oklahoma  City.  OK  73102;  (405)  231-4891.  (TDD) 

(405)  231-4891.  > 

Oregon  Portland  Office.  520  SW  6th  Ave..  Portland.  OR  97204;  (503)  326-2561. 

Pennsylvania: 

(Western) Pittsburgh  Office,  412  Old  Post  Office  and  Courthouse  Bldg.,  700  Grant  St..  Pittsburgh,  PA  15219;  (4i2)  644- 

B428,  (TDD)  (412)  644-5747. 
(Eastern)  Philadelphia  Regional  Office,  Liberty  Sq.  Bldg.   105  S.  7th  St.,  Philadelphia.  PA  19106;  (215)  597-2560.  (TDD) 

(215)  597-5564. 

Puerto  Rico Caribbean  Office.  159  Carlos  Chardon  Ave.  San  )uan.  PR  00918;  (809)  766-6121. 

Rhode  Island Providence  Office,  2  Exchange  Terrace,  330  )ohn  O.  Pastore,  Federal  Buildmg  k  U.S.  Post  Office— Kennedy 

Plaza.,  Providence,  RI  02903;  (401)  528-f  351.  (TDD)  (401)  528-5364. 

South  Carolina Columbia  Office,  Strom  Thurmond  Fed.  Bldg.,  1835  Assembly  St.,  Columbia,  SC  29201;  (803)  765-5592. 

South  Dakota  Denver  Regional  Office,  Exec.  Tower  Bldg..  1405  Curtis  St..  Denver.  CO  80202;  (303)  844-4513. 

Tennessee Knoxviile  Office.  710  Locust  St..  Third  Flo<ir,  Knoxville,  TN  37902;  (615)  549-9384,  (TDD)  (615)  549-9372. 

Nashville  Office,  251  Cumberland  Bend  Dr  ,  suite  200,  Nashville.  TN  37228:  (615)  763-5213. 
Texas  Fort  Worth  Regional  Office.  1600  Throckn:ortor.  P.O.  Box  2905,  Fort  Worth,  TX  76113;  (817)  885-5401,  (TDD) 

(817)  728-5447. 
Houston  Office,  Norfolk  Tower,  2211  Norfolk,  stite  200,  Houston,  TX  77098;  (713)  653-3274. 
San  Antonio  Office,  Washington  Sq..  800  Dolorosa,  San  Antonio,  TX  78207;  (512)  229-6800,  (TDD)  (512)  229- 

6885. 

Utah Denver  Regional  Office.  Exec.  Tower  Bldg.,  1405  Curtis  St.,  Denver,  CO  80202;  (303)  844-4513. 

Vermont Manchester  Office,  Norris  Cotton  Fed.  Bldg.,  275  Chestnut  St..  Manchester,  NH  03101;  (603)  666-7681,  (TDD) 

(603)  666-7518. 
Virginia  Richmond  Office,  3600  Centre,  3600  Broad  Street,  P.O.  Box  90331,  Richmond.  VA  23220;  (804)  278-4507,  (TDD) 

(804)  278-4501. 
Washington  Seattle  Regional  Office,  Federal  Office  Bldg.,  909  1st  Avenue,  suite  200,  Seattle,  WA  98104;  (206)  220-5101. 

(TDD)  1  (800)  800-5029. 

West  Virginia  Charleston  Office,  405  Capitol  St.,  suite  708, ,  Charleston.  WV  25301;  (304)  347-7000,  (TDD)  (304)  347-7044. 

Wisconsin Milwaukee  Office.  Henry  Reuss  Fed.  Plaza.  310  W.  Wisconsin  Ave..  Milwaukee.  Wl  53203;  (414)  297-3214. 

Wyoming  Denver  Regional;  Office.  Exec.  Tower  Bldg.  1405  Curtis  St.,  Denver,  CO  80202;  (303)  844-4513. 


47280  Federal  Register  /  Vol.  58.  No.  172  /  Wednesday.  September  8,  1993  /  Notices 


Dated:  September  1. 1993. 
Myra  L.  KuMick. 

Assistant  General  Counsel  for  Begulations. 
[FR  Doc  93-21749  Filed  9-7-93;  8:45  am] 

■LUNG  COOC  43ie->7-M 

Office  of  the  Assietent  Secretary  for 
PoUcy  Development  arxl  Reeeereh 

pocket  Ho.  N-93-3308;  FR-3080-N-01] 
Metric  Policy  and  Metrication  Program 

agency:  Office  of  the  Assistant 
Secretary  for  Policy  Development  and 
Research,  HUD. 

ACnON:  Notice  of  Metric  Policy  and 
Metrication  Program. 

summary:  Section  5164  of  the  Omnibus 
Trade  and  Competitiveness  Act  of  1988 
amended  section  3  of  the  Metric 
Conversion  Act  of  1975  to  designate  the 
metric  system  of  measurement  as  the 
preferred  measurement  system  for  U.S. 
trade  and  commerce,  and  requires  each 
agency  of  the  Federal  Government  to 
ustablish  guidelines  and  plans  to  carry 
out  the  policy  set  forth  in  the  law.  This 
notice  is  issued  in  compliance  with  that 
law,  and  informs  the  public  of  the 
poUcies  and  procedures  for  use  of  the 
metric  system  of  measurement  within 
the  Department  of  Housing  and  Urban 
Development. 

DATES:  Effective  Date:  November  8, 
1993.  Comments  or  suggestions  may  be 
submitted  in  writing  on  or  before 
November  8, 1993. 

ADDRESSES:  The  purpose  of  this  notice 
is  not  to  solicit  comments  regarding  the 
Department's  metric  policy;  however, 
the  Department  will  consider  written 
comments  or  suggestions  that  may 
facilitate  implementation  of  section  3  of 
the  Metric  Conversion  Act,  as  amended 
by  section  5164  of  the  Omnibus  Trade 
and  Competitiveness  Act  of  1988. 
Comments  or  suggestions  regarding  this 
notice  should  be  addressed  to  the  Rules 
Docket  Clerk,  Office  of  General  Counsel, 
Room  10276,  Department  of  Housing 
and  Urban  Development,  451  Seventh 
Street.  SW..  Washington.  DC  20410. 
Communications  should  refer  to  the 
above  docket  number  and  title.  All 
comments  received  will  be  available  for 
public  inspection  and  copying, 
weekdays,  between  7:30  a.m.  to  5:30 
p.m.  at  the  above  address. 
FOR  FURTHER  MF0RMAT10N  CONTACT: 
Edwin  Stromberg,  Office  of  Policy 
Development  and  Research,  room  8134, 
Department  of  Housing  and  Url)an 
Development,  451  Seventh  Stieet,  SW., 
Washington,  DC  20410,  telephone  (202) 
708-1520  (voice)  or  (202)  708-0770 
(TDD).  (These  are  not  toll-free  numbers.) 


SUPPt^MENTARY  MF0RMAT10N: 
Background 

Section  5164  of  the  Omnibus  Trade 
and  Competitiveness  Act  of  1988  (Pub. 
L.  100-418.  approved  August  23, 1988) 
(OTCA),  amended  section  3  of  the 
Metric  Conversion  Act  of  1975  (15 
U.S.C  205b)  (MCA),  to  designate  the 
metric  system  of  measurement  as  the 
preferred  system  of  weights  and 
measures  for  United  States  trade  and 
commerce.  The  MCA.  as  amended  by 
the  OTCA,  requires  Federal  agencies  to 
use  the  metric  system  in  procurement, 
grants,  and  other  business-related 
activities  by  a  date  certain  and.  to  the 
extent  economically  feasible,  by  the  end 
of  Federal  Fiscal  Year  1992.  The  MCA 
also  requires  Federal  agencies  to 
establish  guidelines  to  implement  the 
metric  system  of  measurement. 

The  purpose  of  this  notice  is  to  inform 
the  public  of  the  Department's  intent  to 
use  the  metric  system  of  measurement 
in  its  procurement,  grants  and  other 
business  activities.  As  noted  earlier  in 
this  preamble,  although  the  purpose  of 
this  document  is  not  to  solicit 
comments  regarding  the  Department's 
metric  policy  and  program,  the 
Department  will  consider  comments 
and  suggestions  that  may  facilitate 
implementation  of  section  3  of  the  MCA 
with  respect  to  HUD's  programs  and 
activities. 

Other  Matters 

Impact  on  the  Economy 

This  notice  is  exempt  from  the 
requirements  of  Executive  Order  12291 
because  it  relates  to  agency  organization 
and  management  under  section  1(a)(3) 
of  the  Order. 

Impact  on  Small  Entities 

This  notice  is  exempt  frtim  the 
analysis  requirements  of  the  Regulatory 
Flexibility  Act  (5  U.S.C.  605(b))  because 
notice  and  opportunity  for  comment  are 
not  required  for  these  policy  statements 
by  section  553  of  the  Administrative 
Procedure  Act  or  any  other  law. 

Envimnmental  Impact 

An  environmental  finding  under  the 
National  Environmental  Policy  Act  of 
1969  (42  U.S.C.  4332)  is  not  necessary 
because  this  policy,  which  concerns 
internal  administrative  procedures,  is 
categorically  excluded  under  HUD 
regulations  at  24  CFR  50.20(k). 

Federalism  Impact 

The  General  Counsel,  as  the 
Designated  Official  under  section  6(a)  of 
Executive  Order  12612,  Federalism,  has 
determined  that  the  policies  contained 
in  this  notice  do  not  have  federalism 


implications  and,  thus,  are  not  subject 
to  review  under  the  Order.  No 
programmatic  or  policy  changes  result 
from  issuance  of  this  notice  which 
would  affect  existing  relationships 
between  the  Federal  government  and 
State  and  local  governments. 

Family  Impact 

The  General  Counsel,  as  the 
Designated  Official  under  Executive 
Order  12606,  The  Family,  has 
determined  that  this  notice  does  not 
have  a  potential  signiHcant  impact  on 
family  formation,  maintenance  and 
general  well-being,  thus,  is  not  subject 
to  review  under  the  Order.  No 
programmatic  or  policy  changes  result 
from  issuance  of  this  notice  which 
would  affect  family  formation, 
maintenance,  and  general  well-being. 

Accordingly,  the  Department's  Metric 
Policy  and  Metrication  Program  are  as 
follows: 

A.Purpo«e 

This  Notice  establishes  policies  and 
procedures  for  the  use  of  the  Metric 
System  of  Measurement  in  all  program, 
procurement,  and  assistance  (i.e.,  grant 
and  cooperative  agreement)  activities  of 
the  Department  of  Housing  and  Urban 
Envelopment  (the  Department  of  HUD), 
except  where  such  use  will  significantly 
aflect  program  operations  or  the 
activities  of  the  HUD  program 
participants  in  an  adverse  manner. 

B.  Applicability 

This  Notice  applies  to  all  programs 
and  program  offices  of  HUD. 

C  Definition 

The  "Metric  System  of  Measurement" 
is  defined  as  the  International  System  of 
Units  (or  SI.  from  the  French  "Le 
Systeme  International  d'Unites"),  as 
established  by  the  General  Conference 
on  Weights  and  Measures  in  1960. 
Metric  units  used  within  the 
Department  of  Housing  and  Urban 
Development  shall  be  as  described  in 
Federal  Standard  376A,  "Preferred 
Metric  Units  for  General  Use  by  the 
Federal  Government."  1985.  In  this 
Notice,  the  terms  metric,  metric  system, 
and  metric  units  are  used 
interchangeably  with  the  term  SI. 

D.  Policy 

1.  It  is  HUD  policy  to  use  the  metric 
system  in  those  program,  procurement, 
and  assistance  activities  where  its  use  is 
cost-effective,  and  is  in  accordance  with 
current  practices  in  the  industries  and 
State  and  local  governmental  operations 
which  are  involved  with  programs  of 
the  Department. 
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2.  Ttii  Department's  prooirement 
activities  will  use  metric  system 
standards  to  the  extent  that  these  are 
established  in  the  Federal  Acquisition 
Regulation. 

3.  The  Departmental  offices  awarding 
assistance  agreements  will  use  metric 
system  standards  to  the  extent  that  these 
have  been  established  by  the  Office  of 
Management  and  Budget  (OMB)  in  its 
applicable  circulars  governing  grants 
management. 

4.  Recognizing  that  the  home  building 
industry  currently  utilizes  the 
aistomary  system  of  measurements, 
HUD  expects  to  develop  or  identify 
appropriate  standards  and  reference 
materials  which  can  be  adopted  over 
time  to  provide  the  basis  for  the  use  of 
metric  system  of  measurements  in  home 
building  and  other  HUD-associated 
construction. 

5.  HUD  expects  to  work  with  the 
model  code  organizations,  both  directly 
and  through  the  Legislation  and 
Regulations  Subcommittee  of  the 
Interagency  Metrication  Operating 
Committee,  to  assure  that  appropriate 
metric  standards  are  developed  and 
adopted  in  the  Nation's  building  codes. 

E.  Responsibilities 

1.  Metric  Policy  Committee 

A  Metric  Policy  Committee,  chaired 
by  the  Assistant  Secretary  for  PoHcy 
Cievelopment  and  Research,  shall  be 
established  to  review  and  direct  overall 
Department  metric  activities,  including 
the  formulation  of  a  Metric  Transition 
Plan  for  the  Department,  which  shall 
incorporate  the  requirements  of  the 
Metric  Conversion  Act.  The  Metric 
Policy  Committee  shall  consist  of  the 
Assistant  Secretaries  for  Administration, 
Community  Planning  and  Development, 
Housing,  Pohcy  Development  and 
Research,  and  Public  and  Indian 
Housing,  and  the  General  Counsel,  or 
their  designees  at  the  level  of  Deputy 
Assistant  Secretary.  The  Deputy 
Assistant  Secretary  for  Research  shall 
serve  as  the  HUD  member  of  the 
Interagency  Council  on  Metric  Policy. 

2.  Metric  Coordinating  Committee 

A  Metric  Coordinating  Committee 
shall  be  established  to  provide  day-to- 
day coordination  and  conununication 
on  metric  issues  within  the  Department. 
The  Metric  Coordinating  Committee 
shall  consist  of  one  senior  career  official 
appointed  by  each  member  of  the  Policy 
Committee;  the  Deputy  Assistant 
Secretary  for  Research  shell  designate 
the  chair  of  the  Coordinating 
Committee,  who  will  also  serve  as  the 
HUD  Metric  Coordinator  and  member  of 


the  Interagency  Metrication  Operating 
Committee. 

3.  Metric  Work  Grotp 

A  Metric  Work  Group  may  be 
established  in  any  major  component  of 
HUD,  at  the  discretion  of  tJie  Metric 
Pohcy  Committee  re  preset  tative  from 
that  component,  to  (xwrdinate  metric 
implementation  or  training,  programs 
within  the  component.  Such  Work 
Groups  shall  be  cha  red  by  the 
appropriate  Metric  (Coordinating 
Committee  memberr.. 

F.  Procedures 

1.  Program  Officer  shall  review  their 
existing  Guidelines,  Standards,  Notices, 
and  other  requirements  to  determine 
whether  metric  mea  jurements  should  be 
added  to  or  substitu:ed  for  existing 
measurement  requirements,  and 
develop  a  plan  to  make  these  changes. 

2.  Program  Officer,  in  de  "eloping 
pnxnirement  request,  contract/ 
assistence/interagency  agreement 
specifications,  work  statements,  notices 
of  fund  availability  (NOFAi ),  and 
application  kits,  shall  assess  each 
requirement  which  involve'^ 
measurement  stands  rds  in  terms  of  its 
applicability  for  metric  systsm  use. 

3.  HUD  contracting  officers  shall 
review  all  procuremmt  reqtiests, 
contract  specificatiotis,  grart 
annoimcements,  anc  Interagency 
Agreements  for  com  ^Uance  with  any 
Federal  Acquisition  Regulation 
measurement  systen .  requiDments. 

4.  Each  HUD  prog  -am  office  is 
responsible  for  reviewing  the 
applicability  of  its  a!  sistanca  programs 
for  metric  system  implemen'.ation,  and 
shall  prepare  its  NO  "As  anc  application 
kits  accordingly,  i.e.  to  the  oxtent 
required  by  the  appropriate  OMB  grants 
management  circula-s. 

5.  Existing  procumment  contracts  and 
assistance  agreemen  s  whict'  use  the 
customary  system  nted  net  1)e  converted 
to  metric  units.  Modificatior  of  existing 
programs  to  the  meti  ic  syste^i  shall  be 
avoided  unless  deteimined  by  the 
Metric  Policy  Committee  thst  such 
modification  is  naceuary  or 
advantageous  to  the  !k)vemnient  and  to 
the  {>articipating  governmental  or 
private  sector  entity. 

6.  Technical  repors,  studies,  position 
papers,  and  other  do:umenti;  shall, 
where  appropriate,  provide 
measurements  in  boih  the  matric  and 
customary  systems,  l^ndpal  emphasis 
shall  be  given  to  that  s^'stem  primarily 
used  by  the  constitu  tnt  grouo  audience 
for  the  document.  The  use  ol  dual 
measurement  systen  s  in  such 
documents  shall  be  leviewecl  annually 
by  the  Metric  Policy  Committee  to 


detennine  whether  a  change  in  the 
policy  is  appropriate. 

7.  'The  M^c  Coordinating 
Committee  shall  identify  and  publish 
conversi(Hi  information  and  standards 
for  uniform  use  throughout  the 
Department,  and  recommend  to  the 
Metric  Policy  Committee  a  process  for 
analyzing  futiue  actions  to  determine 
the  measurement  system  to  be  used  and 
for  analyzing  when  such  conversion 
would  be  considered  cost-benefidal. 

G<  Reports 

The  Metric  Coordinating  Committee 
shall  develop  an  aimual  report  of  metric 
activities  during  the  preceding  Fiscal 
Year,  to  be  provided  to  the  Deputy 
Assistant  Secretary  for  Research  by 
»  January  IS  of  the  ensuring  year.  This 
report  shall  cover  the  me^c  activities 
by  each  element  of  HUD,  and  shall 
describe  major  accomplishments, 
recommendations,  metric  standards 
developed  or  adopted,  and  examples  of 
metric  use  in  significant  proauement  or 
program  activities.  This  report  shall  be 
used  as  the  basis  of  the  annual  report 
included  in  the  Department's  annual 
budget  submission,  as  required  by 
Section  12(a)  of  the  Metric  Conversion 
Act,  as  amended. 

H.  Statutory  and  Regulatory  References 

1.  Metric  Conversion  Act  (15  U.S.C 
205a-205k)  as  amended  by  section  5164 
of  the  Omnibus  Trade  and 
Competitiveness  Act  of  1988  (Pub.  L 
100-418,  approved  August  28, 1988). 

2. 15  CFR  part  1170— Metric 
Conversion  Policy  for  Federal  Agencies. 
(The  Department  of  Commerce  is  the 
lead  agency  for  metric  conversion  and 
has  promulgated  its  guidance  on  metric 
conversion  for  Federal  agencies  at  15 
CFR  part  1170.) 

3.  Federal  Standard  376A,  "Preferred 
Metric  Units  for  General  Use  by  the 
Federal  Government,"  1985. 

Dated:  September  1, 1993. 
Mkiiad  A.  SligMa. 

Assistant  Secntaryfor  Policy  Development 
and  Research. 

(PR  Doc.  93-21834  Filed  9-7-93;  8:45  am] 
MUMO  coos  4t1»-et-ll 
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SUMMARY:  The  Three  Rivers  Resource 

Area  Manager  announces  the  temporary 
closure  of  selected  public  lends  under 
his  administration.  This  action  is  being 
taken  due  to  increased  interest  in  wild 
horse  gatherings,  to  prevent  disruption 
of  wild  horse  gathering  operations,  and 
to  provide  for  public  safety,  safety  of  the 
vfild  horses,  and  for  the  safety  of  Bureau 
of  Land  Management  (BLM)  personnel 
conducting  these  operations. 
EFFECTIVE  DATE:  The  effective  dates  of 
the  temporary  restriction  are  September 
13  to  September  17. 1993. 
FOR  FURTHER  MFORMATKM  COMTACT: 
Craig  (Cody)  Hansen,  Three  Rivers 
Resource  Area  Manager.  Bums  District, 
Bureau  of  L^nd  Management,  HC  74- 
12533  Hwy  20  West.  Hines,  Oregon 
97738.  telephone  (503)  573-5241, 
SUPPI.EMENTARY  MFORUATKM:  This 
closure  applies  to  all  individuals, 
whether  on  foot,  horseback  or  in 
vehicles.  The  public  lands  and  trails 
affected  by  this  closure  are  described 
end  located  as  follows: 

WillAmatta  Meridian 

T.  30  S..  R.  33  E.,  Section  13. 
T.  29  S.,  R.  36  E..  Section  19. 
T.  29  S..  R.  35  R.  Section  13. 
Aggregating  approximately  1.920  acres. 

The  above  restrictions  do  not  apply  to 
BLM  personnel  associated  with  the  wild 
horse  gathering  operations,  and  to 
individuals  granted  written 
authorization  by  the  Three  Rivers 
Resource  Area  Manager.  The  Manager  of 
the  Three  Rivers  Resource  Area  will 
only  consider  requests  for  exceptions  to 
this  closure  that  are  submitted  in 
writing  to  him  with  a  statement  of 
reasons  for  the  request.  The  authority 
for  this  closure  is  43  CFR  8364.1. 
Persons  who  violate  this  closure  order 
are  subiect  to  arrest  and,  upon 
conviction,  may  be  fined  not  more  than 
$1,000  and/ or  imprisoned  for  not  more 
than  12  months. 

A  map  of  the  closed  areans  posted  in 
the  Bums  District  Office  of  the  BLM  and 
on  the  main  access  roads  that  lead  to  the 
closed  areas. 

Dated:  August  31. 1993. 
Craig  M.  Hansm. 

TTiree  Rivws  Resource  Ana  Manager. 
(FR  Doc  93-21791  Filed  9-7-93:  8:45  am) 
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[UT-»42-03-5700-11:  UTt>-70128] 

Realty  Action;  Noncompetitive  (Direct) 
Saie  of  Public  Land  in  Emery  County, 
Utah 

AOENCV:  Bureau  of  Land  Management, 
Interior. 


ACnON:  Notice  of  realty  action,  UTU- 
70128.  noncompetitive  (direct)  sale  of 
public  land  in  Emery  County.  Utah. 

SUMMARY:  Notice  is  given  tliat  the 
following  described  parcel  of  public 
land  has  been  examined,  and  tlirough 
the  development  of  local  land-tise 
planning  decisions,  based  upon  public 
input,  resource  considerations, 
regulations,  and  Bureau  policies,  the 
parcel  has  been  found  suitable  for 
disposal  by  sale  pursuant  to  section  203 
of  the  Federal  Land  Policy  and 
Management  Act  of  1976  (FLPMA)  (90 
Stat.  2750;  43  U.S.C.  1713)  using 
noncompetitive  (direct)  sale  procedures 
(43  CFR  2711.3-3):. 

Salt  Lake  Meridian,  Utah 
T.  16S.,R.10B.. 

Section  33,  NWVtNWV.. 

The  described  land  aggregates  40.C0  acres 
more  or  less. 

The  subject  parcel  of  land  has  been 
leased  to  the  Emery  County  School 
District  since  1983  for  the  purpose  of  a 
school  building  site,  through  the 
provisions  of  the  Recreation  and  Public 
Purposes  Act  (43  U.S.C.  869).  The 
school  district  has  not  developed  the 
site  as  required  under  the  provisions  of 
the  lease,  however  future  plans  are  to 
constmct  a  school  on  the  property. 

The  parcel  is  difficult  and 
uneconomic  to  manage  as  part  of  the 
public  lands,  is  not  needed  for  any 
resource  programs,  and  is  not  suitable 
for  management  by  the  Bureau  or  any 
other  Federal  department  or  agency.  The 
parcel  (UTU-70128)  is  being  offered  as 
a  noncompetitive  (direct)  sale  in 
accordance  with  43  CFR  2711.3-3  to  the 
Emery  County  School  District.  The  land 
will  not  be  offered  for  sale  until  at  least 
sixty  (60)  days  after  publication  of  this 
notice  in  the  Federal  Register.  The  sale 
will  be  at  no  less  than  the  appraised  fair 
market  value  of  $8,000. 

Publication  of  this  notice  in  the 
Federal  Register  segregates  the  public 
land  from  tne  operation  of  the  public 
land  laws  and  the  mining  laws.  The 
segregative  effect  will  end  upon 
issuance  of  a  patent,  or  two  hundred 
seventy  (270)  days  from  the  date  of  the 
publication,  whichever  occurs  first 
THE  TERMS  AND  CONOmONS  APPUCABLE 
TO  THE  SALE  ARE: 

1.  All  minerals,  including  oil  and  gas. 
shall  be  reserved  to  the  United  States, 
together  with  the  right  to  prospect  for. 
mine  and  remove  the  minerals. 

2.  A  right-of-way  will  be  reserved  for 
ditches  and  canals  constructed  by  the 
authority  of  the  United  States  (Act  of 
August  30. 1890.  26  Stat.  391: 43  U.S.C 
945). 

3.  The  sale  of  land  will  be  subject  to 
all  valid  existing  rights,  reservations. 


and  privileges  of  record.  Existing  rights, 
reservations,  and  privileges  of  record 
include,  but  are  not  limited  to: 

A  right-of-way.  Serial  No.  UTU-54677. 
to  the  City  of  Elino,  its  successors  or 
assignees,  for  a  culinary  pipeline 
located  in  SLM.  T.  16  S..  R.  10  E.. 
Section  33.  SWV4NWV4NWV«,  under  tiie 
authority  of  the  Act  of  October  21. 1976 
(90  Stat.  2776.  43  U.S.C.  1761). 

Sale  Procedures:  The  buyer  will  be 
required  to  submit  the  fair  market  value 
of  the  property  on  the  date  of  the  sale. 
The  land  %vill  be  offered  for  sale  at  the 
I*rice  River  Resource  Area  Office. 

Bidder  Qualifications:  Bidder  must  be 
U.S.  citizens  18  years  of  age  or  over,  a 
State  or  State  instrumentality  authorized 
to  hold  property,  a  corporation 
authorized  to  hold  property;  or  a 
corporation  authorized  to  own  real 
estate  in  the  State  of  Utah. 

Bid  Standards:  The  BUA  reserves  the 
right  to  accept  or  reject  any  and  all 
offers  or  withdraw  the  land  from  sale  if. 
in  the  opinion  of  the  Authorized  officer, 
constimmation  of  the  sale  would  not  be 
fully  consistent  with  section  203(g)  of 
FLPMA  or  other  applicable  laws. 

Comments:  For  a  period  of  forty-five 
(45)  days  from  the  date  of  publication  of 
this  notice  in  the  Federal  Register. 
interested  parties  may  submit  comments 
to  the  Moab  District  Manager.  Bureau  of 
Land  Management,  P.O.  Box  970,  Moab, 
Utah  84532.  (Ejections  will  be  reviewed 
by  the  Utah  State  Director  who  may 
sustain,  vacate,  or  modify  this  realty 
action.  In  the  absence  of  any  objections, 
this  realty  action  will  become  the  final 
determination  of  the  Department  of  the 
Interior. 

SUPPLEMENTARY  MFORMATION: 
Additional  information  concerning  the 
lands  and  the  terms  and  conditions  of 
the  sale  may  be  obtained  from  Mark 
Mackiewicz,  Area  Realty  Specialist, 
Price  River  Resource  Area,  900  North 
700  East.  Price.  Utah  84501,  (801)  637- 
4584,  or  from  Brad  Groesbeck,  District 
Realty  Specialist.  Moab  District  Office. 
82  East  Dogwood  Drive,  P.O.  Box  970. 
Moab,  Utah  84532.  (801)  259-6111. 

Dated:  September  1, 1993. 
Rogar  Zortmaa. 
District  Manager. 

[FR  Doc  93-21831  Filed  9-7-93;  8:45  am) 
aajjNa  oooe  4*10-00-11 


National  Park  Sarvica 

Oanarai  Management  Plan,  Tumacacori 
National  Hiatortcal  Park;  Availability  of 
Draft  Ganaral  Itanagamant  Plan^ 
Envkonmantal  Impact  Statement 

SUMMARY:  Ptirsuant  to  section  102(2)(Cj 
of  the  National  Environmental  Policy 
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Act  of  1069  (Pub.  L  91-190  as 
amended),  the  National  Park  Service, 
Department  of  the  Interior,  has  prepared 
a  draft  environmental  impact  statement 
(DEIS)  assessing  the  potential  impacts  of 
the  proposed  General  Management  Plan 
for  Tumacacori  National  Historical  Park. 
Santa  Cruz  County.  Arizona. 

The  draft  plan  proposes  a  trail  (the 
mission  trail)  linking  the  three  sites  that 
comprise  the  National  Historical  Park- 
Tumacacori,  Calabazas,  and  Guevavi. 
Administrative  facilities  over  known 
archeological  remains  at  Tumacacori 
would  be  removed  and  relocated 
elsewhere  on  the  site.  Further,  visitor 
facilities  and  an  employee  residence 
would  be  developed  at  Calabazas,  while 
Guevavi  would  be  accessed  by  guided 
tour  and  by  the  mission  trail.  Boundary 
changes  are  also  suggested  for 
Tumacacori  and  Guevavi,  along  with 
acquisition  of  approximately  V^  acre  of 
non-federal  lands  within  the  park.  The 
alternatives  under  consideration,  in 
addition  to  the  proposal,  include 
minimum  requirements  and  no  action 
alternatives.  Under  minimum 
requirements,  administrative  facilities 
would  be  removed  and  relocated  at 
Tumacacori,  and  Calabazas  and  Guevavi 
would  be  accessed  by  guided  tour  and 
by  the  mission  trail.  Boundary  changes 
would  be  suggested  for  Tumacacori. 
Under  the  no  action  alternative,  no  new 
visitor  or  administrative  facilities, 
boundary  changes,  or  trail  linkages 
would  be  recommended. 

8UPPLEMEMTARY  MFORMATION:  A  public 
meeting  will  be  held  on  Thursday, 
September  23  from  7  p.m.  to  9  p.m.  at 
the  Tubac  Center  for  tne  Arts,  Plaza 
Road,  Tubac,  AZ.  Written  comments  on 
the  DEIS  will  be  accepted  until 
November  26, 1993  and  should  be 
directed  to  Regional  Director,  Western 
Region.  National  Park  Service.  600 
Harrison  Street,  suite  600,  San 
Francisco.  Cahfomia  94107.  Requests 
for  additional  information  and/or  copies 
of  the  DEIS  should  be  directed  to  this 
address  or  telephone  415/744-3968. 
Inquiries  may  also  be  directed  to  the 
Superintendent,  Ttimacacori  National 
Historical  Park  at  telephone  602/398- 
2341. 

Copies  of  the  DEIS  area  available  at 
the  Timiacacori  National  Historical  Park 
Visitor  Center,  Tumacacori,  Arizona. 
Copies  are  also  available  for  inspection 
at  libraries  located  in  the  park's  vicinity. 

Dated:  August  24. 1993. 
LewisAlbeit 

Acting  Regional  Director.  Western  Region. 
[PR  Doc  93-21794  Filed  9-7-93;  8:45  amj 
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INTERNATIONAL  DEVELOPMENT 
COOPERATION  AQENCY 

Ov*rM««  Prfvato  InvMtnMnt 
Corporation 

Agency  Report  Fonn  \Jndmr  0MB 
Review 

AGENCY:  Overseas  Priva*  e  Investment 

Corporation.  IDCA. 

ACTION:  Request  for  comments. 

summary:  Under  the  pn  visions  of  the 
Paperwork  Reduction  Act  (44  U  S.C. 
chapter  35),  agencies  ari  required  to 
submit  information  coll  action  requests 
to  0MB  for  review  and  ipproval.  and  to 
publish  a  notice  in  the  J'ederal  Register 
notifying  the  public  tha :  the  Agfincy  has 
made  such  a  submission.  The  proposed 
form  imder  review  is  svmmarized 
below. 

DATES:  Comments  must  be  received 
within  14  calendar  day  i  of  this  notice. 
If  you  anticipate  comm  mting  on  the 
form  but  find  that  the  time  to  prepare 
will  prevent  you  from  t  ubmitting 
comments  promptly,  ycu  should  advise 
the  OMB  Reviewer  and  the  Agency 
Submitting  Officer  of  y  }ur  intent  as 
early  as  possible. 

ADDRESSES:  Copies  of  tie  subject  form 
and  the  request  for  review  submitted  to 
OMB  may  be  obtained  Tom  the  Agency 
Submitting  OfBcer.  Comments  on  the 
form  should  be  submit' ed  to  tha  Agency 
Submitting  Officer  and  the  0M3 
Reviewer. 

FOR  FURTHER  INF0RMATI3N  CONTACT: 
OPIC  Agency  Submitting  Ofpcvr  Lena 
Paulsen.  Manager,  Infomiation  Center. 
Overseas  Private  Investment 
Corporation,  1100  New  York  Avenue, 
NW.,  Washington.  DC  10527;  2D2/33&- 
8565. 

OMB  Reviewer:  Jeff  Hill.  Office  of 
Information  and  Ri(Bguhtory  Af  airs. 
Office  of  Management  ind  Budget.  New 
Executive  Office  Build  ng.  Docket 
Library,  room  3201.  Wishingtoa.  DC 
20503.  202/395-7340. 
SUMMARY  OF  FORM  UND(»  REVOV:  Type 
ofReauest:  Form  rene>*^al. 

Title:  Investment  Minion 
Application. 

Form  Number:  OPIC  78. 

Frequency  of  Use:  Oice  per 
investment  mission. 

Type  of  Respondent':  Business  or 
other  institutions. 

Standard  Industrial  Classification 
Codes:  All. 

Description  ofAffeced  Public:  U.S. 
Companies  wantii^  to  particip<ite  in 
investment  missions. 

Reporting  Hours:  1 1  our  per 
application.  * 

Number  pfResponsis:  375  per  year. 


Federal  Cost:  $5,733.75  per  year. 

Authority  for  Information  (Election: 
Section  234(d)  of  the  Foreign  Assistance 
Act  of  1961,  as  amended. 

Abstract  (Needs  and  Uses):  The 
Investment  Mission  Application  Form  is 
completed  by  U.S.  companies  interested 
in  participating  in  an  OPIC  sponsored 
investment  mission.  The  form  provides 
the  necessary  information  for  internal 
evaluation  of  a  U.S.  firm's  capability 
and  resources  to  undertake  an  overseas 
project. 

Dated:  Sflptember  1, 1993. 
IuM«R.Oflatt, 

Auistant  General  Counsel,  Department  of 
Legal  Affairs. 

[FR  Doc  93-21790  Filed  9-7-93;  8:45  am) 
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INTERNATIONAL  TRADE 
COMMISSION 

pnveeltgMion  No.  337-TA-^451 

Cartain  Aniaotropically  Etchad  Ona 
Magablt  and  Graatar  Drama, 
Componanta  Tharaof,  and  Producta 
Containing  Such  Drama;  Datarmlnatlon 
To  Grant  Application  for  Intartocutory 
Ravlaw;  DIapoaltlon  Upon 
Intarlocutory  R«vlaw 

AQENCY:  U.S.  International  Trade 

Commission. 

ACTION:  Notice. 

SUMMARY:  Notice  is  hereby  given  that 
the  Commission  has  determined  to  grant 
an  application  for  interlocutory  appeal 
of  the  presiding  administrative  law 
judge's  (ALJ's)  Order  No.  9,  finding  that 
complainant  Micron  Semiconductor, 
Inc.  ("Micron")  was  not  entitled  to 
withhold  certain  documents  from 
discovery  based  on  an  assertion  of 
attorney-client  privilege.  On 
interlocutory  review,  the  Commission 
has  determined  to  remand  the  privilege 
question  to  the  ALJ  with  instructions 
that  the  clams  of  Micron  with  respect  to 
the  attorney-client  privilege  be 
examined  and  determined  with 
reference  to  the  standard  established  in 
JCnogo  Corp.  v.  United  States,  213 
U.S.P.Q.  936  (a.a.  1980). 
FOR  FURTI4ER  INFORMATION  CONTACT: 
James  M.  Lyons.  Esq.,  Office  of  the 
General  Counsel.  U.S.  International 
Trade  Commission.  500  E  Street.  SW., 
Washington,  DC  20436;  telephone:  (202) 
205-3094.  Copies  of  the  Commission's 
order,  its  opinion  in  support  thereof, 
and  all  other  nonconfidential 
documents  filed  in  connection  with  this 
investigation  are,  or  will  be,  available 
for  inspection  during  official  business 
hours  (8:45  a.m.  to  5:15  p.m.)  in  the 
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OfSce  of  the  Secretary,  U.S. 
International  Trade  Commission,  500  E 
Street.  SW..  Washington.  DC  20436; 
telephone:  (202)  205-2000.  Hearing- 
impaired  individuals  are  advised  that 
information  on  this  matter  can  be 
obtained  by  contacting  the 
Commission's  TDD  terminal  at  (202) 
205-1810. 

SUPPLEMENTARY  INFORMATION:  On  May 
17. 1993.  the  presiding  ALJ  issued  Order 
No.  9,  ruling  on  claims  of  privilege  for 
documents  withheld  by  Micron  in 
response  to  a  discovery  request.  The  ALJ 
found  that  Micron  was  not  entitled  to 
withhold  certain  documents  based  on 
its  assertion  of  attorney-client  privilege 
because  the  materials  in  question 
consisted  of  technical  information  not 
provided  to  coimsel  in  connection  with 
the  provision  of  legal  services  or  as  a 
part  of  a  request  for  a  legal  opinion. 

On  June  4. 1993,  in  response  to  a 
motion  from  Micron,  the  ALJ  granted 
leave  to  Micron  to  file  an  application  for 
interlocutory  review  of  Order  No.  9 
pursuant  to  Commission  interim  rule 
210.70.  On  June  11, 1993.  Micron  filed 
its  application  for  interlocutory  review 
of  Order  No.  9.  On  June  29  and  30,  1993, 
respondent  Hyundai  Electronics 
Industries  Co.,  Ltd.  and  the  Commission 
investigative  attorney  filed  their 
respective  responses  to  Micron's 
application. 

After  considering  all  written 
submissions,  the  Commission 
determined  to  accept  the  application  for 
interlocutory  appeal.  As  a  result  oT  its 
interlocutory  review,  the  Commission 
has  remanded  Order  No.  9  to  the  ALJ  to 
reconsider  the  attorney-client  privilege 
claims  made  by  Micron.  On  remand,  the 
Commission  directed  the  ALJ  to  re- 
evaluate Micron's  privilege  claims  with 
reference  to  the  standard  established  in 
Knogo  Corp.  v.  United  States,  213 
U.S.P.Q.  936  (Q.Cl.  1980). 

This  action  was  taken  under  the 
authority  of  section  337  of  the  Tariff  Act 
of  1930  (19  U.S.C.  1337)  and  section 
210.70(b)  of  the  Commission's  Interim 
Rules  of  Practice  and  Procedure  (19  CFR 
210.70(b)  (1992)). 

By  order  of  the  Commission. 

Issued:  August  30, 1993. 
Donna  R.  Koehnke. 
Secretary. 

IFR  Doc  93-21847  Filed  9-7-93;  8:45  am) 
■UJJWO  COOC  TMO  M  >  II 


pnveetlgMlon  No.  337-TA-3461 

Certain  Anlaotroptcalty  Eteh«d  On* 
Megabit  and  Qraatar  Drama, 
Componanta  Thereof,  and  Producta 
Containing  Sueti  Drama;  Commlaalon 
Determination  Not  To  Review  Initial 
Determination  Granting  Joint  lyiotion 
To  Terminate  InvMtigiition  With 
Reapect  to  Two  Reapor>denta  on  ttte 
Beala  of  a  Satttement  Agraamant 

agency:  U.S.  International  Trade 

Commission. 

action:  Notice. 

SUMMARY:  Notice  is  hereby  given  that 
the  U.S.  International  Trade 
Commission  has  determined  not  to 
review  the  presiding  administrative  law 
judge's  (ALJ)  initial  determination  (ID) 
(Order  No.  14)  In  the  above-captioned 
investigation  granting  a  joint  motion  to 
terminate  the  investigation  with  respect 
to  respondents  GoldStar  Electron  Co.. 
Ltd.  and  GoldStar  Electron  America, 
Inc.  on  the  basis  of  a  settlement 
agreement. 

FOR  FURTHER  INFORMATION  CONTACT: 
Judith  M.  Czako.  Esq.,  Office  of  the 
General  Counsel,  U.S.  International 
Trade  Commission,  500  E  Street,  SW., 
Washington.  DC  20436,  telephone  202- 
205-3093.  Hearing-impaired  individuals 
are  advised  that  information  about  this 
matter  can  be  obtained  by  contacting  the 
Commission's  TDD  terminal,  202-205- 
1810. 

SUPPl^MENTARY  INFORMATION:  The 
Commission  instituted  this  investigation 
on  December  14, 1992,  based  on  a 
complaint  alleging  violations  of  section 
337  of  the  Tariff  Act  of  1930  in  the 
importation  into  the  United  States,  the 
sale  for  importation  into  the  United 
States,  and  the  sale  within  the  United 
States  after  importation  of  certain 
anisotropically  etched  one  megabit  and 
greater  DRAMs,  components  thereof, 
and  products  containing  such  DRAMs, 
allegedly  manufactured  abroad  by  a 
process  covered  by  claims  1.  2,  5,  and 
6  of  U.S.  Letters  Patent  4.436.584. 

On  July  16, 1993,  complainant  Micron 
Semiconductor,  Inc.  and  respondents 
GoldStar  Electron  Co.,  Ltd.  and  GoldStar 
Electron  America,  Inc.  (the  "GoldStar 
respondents")  filed  a  joint  motion  to 
terminate  the  investigation  with 
prejudice  with  respect  to  the  GoldStar 
respondents  on  the  basis  of  a  settlement 
and  license  agreement.  On  July  27. 
1993,  complainant  and  the  GoldStar 
respondents  filed  a  letter  clarifying 
certain  matters  In  connection  with  the 
agreement.  On  July  30, 1993,  the 
Commission  investigative  attorney  filed 
a  response  in  support  of  the  joint 
motion. 


On  Augiist  3. 1993,  the  presiding  ALJ 
granted  the  motion,  issuing  an  ID 
terminating  the  investigation  as  to  the 
GoldStar  respondents.  No  petitions  for 
review  or  agency  or  public  comments 
were  received. 

This  action  is  taken  pursuant  to 
section  337  of  the  Tariff  Act  of  1930,  as 
amended  (19  U.S.C.  1337),  and 
CommissicHi  interim  rule  210.53  (19 
CFR  210.53,  as  amended). 

Copies  of  the  nonconfidential  version 
of  the  ID  and  all  other  nonconfidential 
docummts  filed  in  connection  with  this 
investigation  are  available  for  public 
inspection  during  official  business 
hours  (8:45  a.m.  to  5:15  p.m.)  in  the 
Office  of  the  Secretary,  U.S. 
International  Trade  Commission,  500  E 
Street.  SW.,  Washington,  DC  20436. 
telephone  202-205-2000. 

By  order  of  the  Commission. 

Issued:  August  30, 1993. 
Donna  K.  Koehake, 
Secretary. 

IFR  Doc  93-21848  Filed  9-7-93;  8:45  am) 
■lUJNO  cooc  TWO  n  p  m 


pnvMtigalion  Na  337-TAr-334] 

Certain  Condanaera,  Parte  Thereof  and 
Producta  Containing  San>e,  Including 
Air  Conditionara  for  Automobilea; 
Commlaaion  Daclaion  To  Deny 
Application  for  Intartocutory  Review  of 
Adminiatrativa  Protective  Order 

agency:  U.S.  International  Trade 

Commission. 

action:  Notice. 

SUMMARY:  Notice  is  hereby  given  that 
the  U.S.  International  Trade 
Commission  has  determined  to  deny  an 
application  filed  by  the  Office  of  Unfair 
Import  Investigations  ("OUII")  for 
interlocutory  review  of  the 
administrative  protective  order  ("APO") 
issued  in  the  above-captioned 
investigation  on  February  10, 1992. 
ADDRESSES:  Copies  of  the  application, 
the  Commission's  Order,  and  all  other 
nonconfidential  documents  filed  in  this 
investigation  are  or  will  be  available  for 
inspection  during  official  business 
hours  (8:45  a.m.  to  5:15  p.m.)  in  the 
Office  of  the  Secretary.  U.S. 
International  Trade  Commission,  500  E 
Street  SW.,  room  112,  Washington,  DC 
20436.  telephone  202-205-2000. 
FOR  FURTHER  MFORMATION  CONTACT.  P. 
N.  Smithey,  Esq.,  Office  of  the  General 
Counsel,  U.S.  International  Trade 
Commission,  telephone  202-205-3061. 
Hearing-impaired  individuals  are 
advised  that  information  on  this  matter 
can  be  obtained  by  contacting  the 
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Commission's  TDD  terminal  on  202- 
205-1810. 

SUPPLEMENTARY  INFORMATION:  The  APO 
in  this  investigation  permits  outside 
counsel  for  the  complainant  and  the 
respondents  to  retain  the  evidentiary 
record,  including  materials  containing 
confidential  business  information 
("CBI").  until  the  expiration  of  any 
remedial  order  issued  by  the 
Qjmmission.i  The  APO  also  allows 
coimsel  to  retain  for  an  indefinite  period 
documents  (including  briefs  and 
working  papers)  containing  CBI  that 
were  created  by  the  Commission,  the 
presiding  administrative  law  judge 
("ALJ"),  or  counsel  for  a  party. 

With  leave  from  the  ALJ,  OUn  applied 
for  interlocutory  Commission  review  of 
the  APO.  OUn  pointed  out  that  the  APO 
is  inconsistent  with  Commission's 
longstanding  practice  of  (1)  defining 
"final  termination"  of  an  investigation 
as  the  exhaustion  of  the  appeals  process, 
and  (2)  requiring  parties  to  return  or 
destroy  all  documents  containing  CBI 
upon  such  termination.  OUU  argued, 
nevertheless,  that  there  was  good  cause 
for  not  adhering  to  the  customary 
practice  and  that  the  APO  should  be 
affirmed. 

A  special  hearing  was  conducted  on 
December  17, 1992.  (See  57  FR  54418, 
Nov.  18, 1992.)  The  participants  were: 
(1)  Complainant  Modine  MJanufactxiring 
Company;  (2)  respondents  Mitsubishi 
Motors  Corporation  and  Mitsubishi 
Motor  Sales  of  America  (collectively, 
"Mitsubishi")  i;  (3)  OUD;  and  (4)  the  ITC 
Trial  Lawyers  Association,  which 
appeared  as  an  amicus  curiae. 

After  considering  OUII's  application 
for  interlocutory  review,  all  other 
written  submissions,  and  the  testimony 
at  the  hearing,  the  Commission 
determined,  by  a  4-2  vote 
(Commissioners  Rohr  and  Nuzum 
dissenting),  to  deny  the  application  and 
take  no  action  on  the  APO. 

This  disposition  was  taken  under  the 
authority  of  section  337  of  the  Tariff  Act 
of  1930  (19  U.S.C.  1337)  and 
Commission  interim  rule  210.70(b)(1) 
(19  CFR  210.70(b)(1)  (1993)). 

By  order  of  the  Commission. 


Issued:  Septmnber ::,  1903. 
Donna  R.  KowtmlM, 
Secretary. 
[FR  Doc.  93-21S52  Piled  »-7-83;  6:45  am) 

•ILUNOCOOC' 


I  No  ronedUl  order  has  bewi  issued.  The 
CommistioD  detennined  that  there  wu  no  violation 
of  section  337  of  the  Tariff  Act  (19  V.S.C.  1337).  See 
98  FR  36701  Quly  S.  1993):  58  FR  40833  Quiy  30. 
1993). 

>At  the  hearing,  couiuel  for  Mitsubishi  stated 
that  he  was  appearing  on  behaif  of  all  respondmts 
in  the  Condensers  investigation.  See  Transcript  of 
Proceedings  (Dec  17. 1992)  at  14. 


Pnveatigation  No.  33r-TA-348] 

Certain  In-Une  Ro  ler  Skatoe  With 
Ventilated  Booto  and  ln-Ur«  Roller 
Skates  WHh  Axle  i^ptiw  Plugs  and 
Component  Parts  Thereof; 
Commlsston  Determinatlor  To  Review 
an  Initial  Determination  Gmnting  a 
iMoUon  To  Amend  the  Notice  of 
Investigation  To  Allow  Discovery  on 
Public  interest  and  Remedy 

AGENCY:  U.S.  International  Trade 

Commission. 

action:  Notice. 

SUMMARY:  Notice  ir^  hereby  given  that 
the  U.S.  Intematio  lal  Trade 
Commission  has  d  )termine<  on  its  own 
motion  to  review  tie  presidiig 
administrative  law  Judge's  l^^)  Initial 
determination  (ID)  in  the  above- 
capUoned  investig  ition  amending  the 
notice  of  investigation  to  au  iiorize 
discovery,  motions  to  compel,  and 
orders  compelling  information  on  the 
public  interest  issi.es  while  'he  case  is 
before  the  ALJ. 

ADDRESSES:  Copies  of  the  ID  and  all 
other  nonconfidential  docunents  filed 
in  connection  witl:  this  investigation  are 
available  for  public  inspection  during 
official  business  hours  (8:45  a.m.  to  5:15 
p.m.)  in  the  Office  of  the  Secretary.  U.S. 
International  Trad'j  Commission,  500  E 
Street  SW.,  Washington.  DC  20436, 
telephone  202-20£-2000. 
FOR  FURTHER  INFORMATION  CONTACT: 
Anjali  K.  Singh,  Esq.,  Office  of  the 
General  Ck)un8el,  V.S.  International 
Trade  Commission,  500  E  Street  SW., 
Washington,  DC  20436,  telephone  202- 
205-3117.  Hearing -impaired  individuals 
are  advised  that  in  brmation  about  this 
matter  can  be  obtained  by  contacting  the 
Commission's  TDL  terminal,  202-205- 
1810. 

SUPPLEMENTARY  INF ORMATKW:  On 
February  18, 1993,  Rollerblade,  Inc. 
filed  a  complaint  with  the  Commission 
alleging  unfair  acts  in  violation  of 
section  337  of  the  "ariff  Act  of  1930  (19 
U.S.C  1337).  The  vjifair  acts  alleged  in 
the  complaint  are  tiie  unauthorized 
importation  into  the  United  States,  the 
sale  for  importation,  and  the  sale  within 
the  United  States  a  iter  impoitation  of 
certain  in-line  roller  skates  vith 
ventilated  boots,  ar  d  in-line  roller 
skates  with  axle  aperture  plugs  and 
component  parts  tbereof,  that  allegedly 
infringe  claims  1.  2,  3, 4,  5, 6.  7  or  8  of 


U.S.  Letters  Patent  5,171,033,  and/or 
claim  5  of  U.S.  Letters  Patent  5,048,848. 
On  March  18, 1993,  the  Commission 
voted  to  Institute  an  investigation  of  the 
complaint  and  published  notice  of  its 
investigation  in  the  Federal  Register  (58 
FR  16204  (March  25, 1993)). 

On  July  23, 1993,  respondent  Roces 
SRL  filed  a  motion  to  amend  the  notice 
of  investigation  to  authorize  discovery 
and  evidence  to  be  taken  relating  to  the 
issues  of  public  interest  and  remedy 
(Motion  No.  348-29).  The  Commission 
investigative  attorney  supported  the 
motion.  Complainant  Rollerblade  filed  a 
response  in  opposition  to  the  motion  to 
amend  the  notice  of  investigation.  On 
July  28, 1993,  the  ALJ  issued  an  initial 
determination  (ID)  amending  the  notice 
of  investigation.  No  petitions  for  review 
or  agency  comments  have  been  filed, 
and  no  public  comments  are  expected. 

This  action  is  taken  pursuant  to 
section  337  of  the  Tariff  Act  of  1930,  as 
amended  (19  U.S.C  1337),  and 
Commission  interim  rule  210.55  (19 
CFR  210.55). 

By  order  of  the  Commissioa. 

Issued:  August  31, 1993. 
Donna  R.  Koelinka, 
Secretary. 

(FR  Dot  93-21849  Filed  9-7-93;  8:45  am) 
SHUNQ  COM 


[Investlgstton  337-TA-S48] 

Certain  In-Une  Roller  Skatee  With 
Ventilated  Boota  and  In-Une  Roller 
Skatea  Vytth  Axle  Aperture  Plugs  and 
Component  Parte  Thereof;  Initiel 
Determination  Terminating 
Respondent  on  the  Baala  of  Settlement 
Agreement 

agency:  U.S.  International  Trade 
Commission. 

ACTION:  Notice  is  hereby  given  that  the 
Commission  has  receiveof  an  initial 
determination  from  the  presiding  officer 
in  the  above  captioned  investigation 
tenninatins  the  following  respondent  on 
the  basis  of  s  settlement  agreement: 
Brookfield  Athletic  Company.  Inc. 

SUPPLEMENTARY  MFORMATION:  This 
investigation  is  being  conducted 
pursuant  to  section  337  of  the  Tariff  Act 
of  1930  (19  U.S.C.  1337).  Under  the 
Commission's  rules,  the  presiding 
officer's  initial  determination  will 
become  the  determination  of  the 
Commission  thirty  (30)  days  after  the 
date  of  its  service  upon  the  parties, 
unless  the  Commission  orders  review  of 
the  initial  determination.  The  initial 
determination  in  this  matter  was  served 
upon  parties  on  August  30, 1993. 
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Copies  of  the  initial  determination, 
the  settlflnoent  agreement,  and  all  other 
nonconfidential  documents  filed  in 
connection  with  this  invesUgation  are 
available  for  inspection  during  official 
business  hours  (8:45  a.m.  to  5:15  p.m.) 
in  the  Office  of  the  Secretary,  U.S. 
International  Trade  Commission,  500  E 
Street.  SW..  Washington.  DC  20436. 
telephone  (202)  205-2000.  Hearing 
impaired  individuals  are  advised  that 
information  on  this  matter  can  be 
obtained  by  contacting  the 
Commission's  TDD  terminal  on  (202) 
205-1810. 

WRITTEM  COMMENTS:  Interested  persons 
may  file  written  comments  with  the 
Commission  concerning  termination  of 
the  aforementioned  respondents.  The 
original  and  14  copies  of  all  such 
documents  must  be  filed  with  the 
Secretary  to  the  Commission.  500  E 
Street.  SW.,  Washington.  DC  20436.  no 
later  than  10  days  after  publication  of 
this  notice  in  the  Federal  Register.  Any 
person  desiring  to  submit  a  document 
(or  portions  thereof)  to  the  Commission 
in  confidence  must  request  confidential 
treatment.  Such  requests  should  be 
directed  to  the  Secretary  to  the 
Commission  and  must  include  a  full 
statement  of  the  reasons  why 
confidential  treatment  should  be 
granted.  The  Conunission  will  either 
accept  the  submission  in  confidence  or 
return  it. 

FCm  FURTHER  INFORMATION  CONTACT: 
Ruby  J.  Dionne.  Office  of  the  Secretary. 
U.S.  International  Trade  Commission. 
Telephone  (202)  205-1802. 

Issued:  August  27. 1993. 

By  order  of  the  Commission. 
Ooniu  K.  Koefank*. 
Secretary. 

|FR  Doc  93-21M5  Filed  9-7-93:  8:45  am] 
BHXMO  cooc  m»-a»-r 

PnvMtigabon  No.  337-TV348] 

Ceftain  In-Une  Roilsr  Skates  With 
Vantilated  Boota  and  Irvine  Roltor 
Skates  With  Axis  Aperturs  Plugs  and 
Component  Parts  "P^ersof; 
Commission  Oatarminatlon  To  Review 
and  Remand  an  Initial  Determination 
Granting  a  Motion  for  Partial  Summary 
Determination  on  the  Issue  of 
Domestic  Industry 

AGENCY:  U.S.  International  Trade 

Commission. 

ACTION:  Notice. 

SUMMARY:  Notice  is  hereby  given  that 
the  U.S.  International  Trade 
Commission  has  determined  to  review 
and  remand  the  presiding 
administrative  law  iudge's  (ALJ)  initial 


determination  (ID)  in  the  above- 
captioned  investigation  granting 
complainant  Rollerblade,  Inc.'s  motion 
for  partial  summary  determination  on 
the  issue  of  domestic  industry. 
ADDRESSES:  Copies  of  the  ID  and  all 
other  nonconfidential  documents  filed 
in  connection  with  this  investigation  are 
or  will  be  available  for  public  inspection 
during  official  business  hours  (8:45  a.m. 
to  5:15  p.m.)  in  the  Office  of  the 
Secretary,  U.S.  International  Trade 
Commission,  500  E  Street,  SW., 
Washington,  DC  20436.  telephone  202- 
205-2000. 

FOR  FURTHER  INFORMATION  CONTACT: 
Anjali  K.  Singh,  Esq.,  Office  of  the 
General  Counsel,  U.S.  International 
Trade  Commission.  500  E  Street.  SW., 
Washington,  DC.  20436,  telephone  202- 
205-3117.  Hearing-impaired  individuals 
are  advised  that  information  about  this 
matter  can  be  obtained  by  contacting  the 
Commission's  TDD  terminal,  202-205- 
1610. 

SUPPLEMENTARY  INFORMATION:  On 
February  18. 1993,  Rollerblade,  Inc. 
filed  a  complaint  with  the  Commission 
alleging  unfair  acts  in  violation  of 
section  337  of  the  Tariff  Act  of  1930  (19 
U.S.C  1337).  The  unfair  acts  alleged  in 
the  complaint  are  the  unauthorized 
importation  into  the  United  States,  the 
sale  for  importation,  and  the  sale  within 
the  United  States  after  importation  of 
certain  in-line  roller  skates  with 
ventilated  boots,  and  in-line  roller 
skates  with  axle  aperture  plugs  and 
component  parts  hereof,  that  allegedly 
infringe  claims  1,  2,  3, 4,  S,  6,  7  or  8  of 
U.S.  Letters  Patent  5.171.033,  and/or 
claim  S  of  U.S.  Letters  Patent  5.048.848. 
On  March  18. 1993.  the  Commission 
voted  to  institute  an  investigation  of  the 
complaint  and  published  notice  of  its 
investigation  in  the  Federal  Register  (58 
FR  15204  (March  25,  1993)). 

On  May  27. 1993.  complainant 
Rollerblade.  Inc.  filed  a  motion  (Motion 
No.  348-9)  for  partial  summary 
determination  on  the  issue  of  domestic 
industry.  On  July  13, 1993,  respondents 
Roces  SRL.  Exel  Marketing  Inc..  Koflach 
Sport  G.m.b.H.,  Variflex.  Inc..  and  Yuh 
Jou  Co.  Ltd.  filed  an  3  opposition  to 
complainant's  motion,  "rhe  Commission 
investigative  attorney  (lA)  supported  the 
motion.  On  July  30. 1993.  the  ALJ 
issued  an  ID  granting  Motion  No.  348- 
9.  On  August  10,  1993.  the  L\  filed  a 
petition  for  review  of  the  ID  on  the  basis 
that  it  was  without  governing 
Commission  precedent  and  has 
significant  implications  for  future 
investigations.  On  August  13, 1993, 
respondents  Roces  SRL,  Exel  Marketing 
Inc.  and  Variflex  Inc.  filed  a  petition  for 
review  on  the  basis  that  the  issues  afliact 


Commission  policy  and  the  ID  contains 
erroneous  findings  of  material  fact  and 
erroneous  legal  conclusions.  On  August 
17, 1993,  complainant  filed  a  response 
to  the  petitions  for  review. 

This  action  is  taken  pursuant  to 
section  337  of  the  Tariff  Act  of  1930,  as 
amended  (19  U.S.C  1337).  and 
Commission  interim  rule  210.53(h)  (19 
CFR  210.53(h)). 

Issued:  August  31, 1993. 

By  order  of  the  Gommissioo. 
Donna  R.  Keehake, 
Seers  tory. 

(FR  Doc  93-21850  Filed  9-7-93;  8:4S  am] 
saxMaoooci 


Pnvestiflation  No.  337-TA-431] 

Certain  Microcomputer  Memory 
Controilera,  Componenta  Thereof,  arnl 
Products  Containing  Sante; 
Commiaslon  Decision  To  Deny 
Application  for  Interlocutory  Review  of 
Administrative  Protective  Order 

AGENCY:  U.S.  International  Trade 

Commission. 

ACTION:  Notice. 

SUMMARY:  Notice  is  hereby  given  that 
the  U.S.  International  Trade 
Commission  has  determined  to  deny  an 
application  filed  by  the  Office  of  Unfair 
Import  Investigations  ("OUII")  for 
interlocutory  review  of  the 
administrative  protective  order  ("APO") 
issued  in  the  above-captioned 
investigation  on  October  23, 1991. 
ADDRESSES:  Copies  of  the  application, 
the  Commission's  Order,  and  all  other 
nonconfidential  documents  filed  in  this 
investigation  are  or  will  be  available  for 
inspection  during  official  business 
hours  (8:45  a.m.  to  5:15  p.m.)  in  the 
Office  of  the  Secretary,  U.S. 
International  Trade  Commission,  500  E 
Street  SW.,  room  112,  Washington,  DC 
20436,  telephone  202-205-2000. 
FOR  FURTHER  MF0RMAT10N  CONTACT:  ?M. 
Smithey ,  Esq. ,  Office  of  the  General 
Counsel,  U.S.  International  Trade 
Commission,  telephone  202-205-3061. 
Hearing-impaired  individuals  are 
advised  that  information  on  this  matter 
can  be  obtained  by  contacting  the 
Commission's  TDD  terminal  on  202- 
205-1810. 

SUPPLEMENTARY  »1F0RMATI0N:  The  APO 
in  this  investigation  permits  outside 
counsel  for  each  party  to  retain  all 
confidential  materials  from  the 
investigation  until  the  expiration  of  any 
remedial  order  issued  in  the 
investigation.!  The  APO  also  allows 
counsel  to  retain  for  an  indefinite  penoa 


>  No  ramedi4l  order  was  iMued.  S«0  Infra.  ii.2. 
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documents  (including  briefe  and 
working  papers)  containing  confidential 
business  information  ("CBI")  that  were 
created  by  the  Commission,  the 
presiding  administrative  law  judge 
("ALJ").  or  counsel  for  a  party. 

With  leave  from  the  ALJ,  OUn  applied 
for  interlocutory  Commission  review  of 
the  APO.  OUll  pointed  out  that  the  APO 
is  inconsistent  with  Commission's 
longstanding  practice  of  (1)  defining 
"final  termination"  of  an  investigation 
as  the  exhaustion  of  the  appeals  process, 
and  (2)  requiring  parties  to  return  or 
destroy  all  documents  containing  CBI 
upon  such  termination.  OUII  argued, 
nevertheless,  that  there  was  good  cause 
for  not  following  the  customary  practice 
and  that  the  APO  should  be  affirmed. 

A  special  hearing  was  conducted  on 
December  17. 1992.  (See  57  FR  54418 
(Nov.  18, 1992).)  OUn  and  the  ITC  Trial 
Lawyers  Association  (who  appeared  as 
an  amicus  curiae]  were  the  only 
participants  in  connection  with  OUII's 
application  for  interlocutory  review  of 
the  APO  in  the  subject  investigation. 
The  complainant  and  the  respondents 
did  not  appear  at  the  hearing  or  file 
written  submissions.^ 

After  considering  OUII's  application 
for  interlocutory  review,  all  other 
written  submissions,  and  the  testimony 
at  the  hearing,  the  Commission 
determined,  by  a  4-2  vote 
(Commissioners  Rohr  and  Nuzum 
dissenting),  to  deny  the  application  and 
take  no  action  on  the  APO. 

This  disposition  was  taken  under  the 
authority  of  section  337  of  the  Tariff  Act 
of  1930  (19  U.S.C.  1337)  and 
Commission  interim  rule  210,70(b)(l) 
(19  CFR  210.70(b)(1)  (1993)). 

Because  the  investigation  was 
terminated  without  a  remedial  order 
and  there  have  been  no  judicial  appeals, 
the  Commission  Order  states  that  all 
counsel  who  have  not  previously  done 
so  must  promptly  comply  with  the  APO 
provisions  requiring  the  return  or 
destruction  of  certain  materials 
containing  CBI.  The  Order  also  directs 
them  to  file  written  certification  of  such 
compliance  with  the  Secretary,  within 
30  days  after  service  of  the  Commission 
Order. 

Issued:  September  2, 1993. 


By  order  of  the  Commiuion. 
Donna  R.  Koebnks, 
Secretary. 
(FR  Doc.  93-21851  FiU-d  9-7-93;  8:45  am] 

MLUNQ  com: 


:  On  !h«  day  of  the  boaiing,  the  Commission 
tenninated  the  investigation  on  the  besi*  of 
complainant's  settlement  with  two  respondents  and 
its  withdrawal  of  the  complaint  as  to  the  remaining 
respondent.  The  notice  of  tennination  stated, 
however,  that  the  Commission  was  retaining 
jurisdiction  over  the  APO  while  it  considered  [he 
of  post-termination  doctiment  retention  issue*  set 
forth  in  OUDs  petition  for  interlocutory  review.  See 
57  FR  61097  (Dec.  23, 1992). 


[invMtigatlon  337-TA^-341] 

Certain  Static  Rand>m  Aecaaa 
MemorlM,  Componmts  Tharaof,  and 
Producta  Conlainln')  Santa;  Initial 
Determination  Tarminallng 
Respondent  on  tha  Baaia  of  SatUamant 
Agraamant 

AGENCY:  U.S.  Intemttional  Trade 
Commission. 

ACTION:  Notice  is  heieby  given  that  the 
Commission  haa  reoived  an  initial 
determination  from  he  presiding 
administrative  law  j  idge  in  the  above 
captioned  investigat.on  terminating  the 
following  responder  ts  on  the  basis  of  a 
settlement  agreemert:  United 
Microelectronics  Corporation  and 
Micro-Comp  Industries. 

SUPPLEMENTARY  MFCRMATKW:  This 
investigation  is  being  conducted 
pursuant  to  section  .137  of  the  Tariff  Act 
of  1930  (19  U.S.C.  i:i37).  Under  the 
Commission's  rules,  the  presiding 
officer's  initial  determination  will 
become  the  determination  of  the 
Commission  thirty  (JO)  days  after  the 
date  of  its  service  upon  the  parties, 
unless  the  Commiss  on  orders  review  of 
the  initial  determint  tion.  The  initial 
determination  in  this  matter  was  served 
upon  parties  on  August  30, 1993. 

Copies  of  the  initial  determination, 
the  settlement  agreement,  and  all  other 
nonconfidential  documents  filed  in 
connection  with  thi:J  investigation  are 
available  for  inspection  during  official 
business  hours  (8:4!  a.m.  to  5  15  p.m.) 
in  the  Office  of  the  JJecretary,  U.S. 
International  Trade  Commission,  500  E 
Street  SW.,  Washinjiton.  DC  20436, 
telephone  (202)  205-2000.  Hearing 
impaired  individuals  are  advised  that 
information  on  this  matter  can  be 
obtained  by  contact  ng  the 
Commission's  TDD  terminal  on  (202) 
205-1810. 

WRITTEN  COMMENTS:  Interested  persons 
may  file  written  comments  with  the 
Commission  concerning  term  nation  of 
the  aforementioned  respondents.  The 
original  and  14  copes  of  all  such 
documents  must  be  filed  with  the 
Secretary  to  the  Conmission.  500  E 
Street  SW..  Washin;?ton,  DC  20436,  no 
later  than  10  days  after  publication  of 
this  notice  in  the  Federal  Register.  Any 
person  desiring  to  submit  a  document 
(or  portions  thereof  I  to  the  Commission 
in  confidence  must  request  confidential 


treatment.  Such  requests  should  be 
directed  to  the  Secretary  to  the 
Commission  and  must  include  a  full 
statement  of  the  reasons  why 
confidential  treatment  should  be 
granted.  The  Commission  will  either 
accept  the  submission  in  confidence  or 
return  it. 

FOR  FURTHER  NFORMATtON  CONTACT: 
Ruby  J.  Dionne,  Office  of  the  Secretary, 
U.S.  International  Trade  Commission, 
Telephone  (202)  205-1802. 

Issued:  August  27, 1993. 

By  order  of  the  Commission. 
Donna  R.  Koeluike. 
Secretary. 

(FR  Doc  03-21846  Filed  9-7-93;  8:45  am) 
MLUNO  nooc  ma-oi-r 

[InveMigMion  332-346] 

Annual  Raporta  on  U.S.  Trade  Shllla  in 
Saiactad  Commodity  Areas 

AGENCY:  International  Trade 

Commission. 

ACnON:  Institution  of  investigation. 

SUMMARY:  The  Commission  on  its  own 
motion  has  instituted  investigation  No. 
332-345,  Annual  Reports  on  U.S.  Trade 
Shifts  in  Selected  Commodity  Areas, 
under  section  332(b)  of  the  Tariff  Act  of 
1930  (19  U.S.C  1332(b))  for  the  purpose 
of  preparing  annual  trade  shifts  reports 
for  a  period  of  three  years  (covering 
trade  in  1993-1995).  Each  annual  report 
will  summarize  and  provide  brief 
analyses  of  the  major  trade 
developments  which  occurred  in  the 
preceding  year,  and  is  expected  to  be 
published  in  July  of  each  year.  The 
reports  will  also  provide  summary  trade 
information  and  basic  statistical  profiles 
of  nearly  300  industry /commodity 
groups. 

FOR  FURTXER  INFORMATION  CONTACT:  Carl 
Seastrum  (202-205-3493).  Minerals, 
Metals,  and  Miscellaneous 
Manufactures  CH vision,  Office  of 
Industries,  U.S.  International  Trade 
Commission.  500  E  Street  SW.. 
Washington.  DC  20436. 
8UPPIXMENTARY  MFORMATK>N:  The 
Commission  has  published  such  reports 
on  a  quarterly,  semiannual,  or  annual 
basis  since  1981 .  Previously,  such 
reports  were  not  part  of  an  investigative 
authority  numbering  series.  Copies  of 
the  1992  Trade  Shifts  report  (September 
1993)  will  be  available  from  the 
Secretary  to  the  Commission  in  mid- 
September  19S3.  Comments  from  the 
gublic  concerning  how  these  reports  can 
B  made  more  useful  are  welcome  and 
should  be  addressed  to  the  Secretary  to 
the  Commission,  U.S.  International 
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Trade  Commission,  500  E  Street  SW.. 
Washington.  DC  20436. 

Issued:  August  27. 1993. 

By  order  of  the  Coaunission. 
Doona  R.  Koehnka. 
Secntary. 

[FR  Doc  93-21844  Piled  9-7-93;  8:45  ami 
MJJNOCOOC  mt-at-f 


MTERSTATE  COMMERCE 
COMMISSION 

(Docket  No.  AB-S5:  SuiM4o.  473X] 

CSX  Traneportation,  Inc.; 
Abandonment  Exemption  in  l.«ke 
County.  IN 

CSX  Transportation,  Inc.  (CSXT)  has 
filed  a  notice  of  exemption  under  49 
CFR  part  1152  subpart  ¥— Exempt 
Abandonments  to  abandon 
approximately  0.18  miles  of  rail  line 
between  milepost  LQ-25.58  near  Airline 
Junction  and  milepost  LQ-25.76  near 
Maynard.  in  Lake  County.  IN. 

Apphcant  has  certified  that; 

(1)  No  local  traffic  has  moved  over  the 
line  for  at  least  2  years; 

(2)  There  is  no  overhead  traffic  on  the 
line: 

(3)  No  formal  complaint  filed  by  a 
user  of  rail  service  on  the  line  lor  by  a 
State  or  local  government  entity  acting 
on  behalf  of  such  user)  regarding 
cessation  of  senice  over  the  line  either 
is  pending  with  the  Commission  or  with 
any  U.S.  District  Court  or  has  been 
decided  in  favor  of  the  complainant 
within  the  2-year  period;  and 

(4)  The  requirements  at  49  CFR  1105.7 
(environmental  reports).  49  CFR  1105.8 
(historic  reports).  49  CFR  1105.11 
(transmittal  letter).  49  CFR  1105.12 
(newspaper  publication),  and  49  CFR 
1152.50(d)(1)  (notice  to  govemmenlal 
agencies)  have  been  met. 

As  a  condition  to  use  of  this 
exemption,  any  employee  adversely 
affected  by  the  abandonment  shall  be 
protected  under  Oregon  Short  Line  R. 
Co. — Abandonment — Goshen,  360 1.C.C. 
91  (1979).  To  address  whether  this 
condition  adequately  protects  affected 
employees,  a  petition  for  partial 
revocation  under  49  U.S.C.  10505(d) 
must  be  filed. 

Provided  no  formal  expression  of 
intent  to  file  an  offer  of  financial 
assistance  (OFA)  has  been  received,  this 
exemption  will  be  effective  on  October 
8. 1993  (unless  stayed).  Petitions  to  stay 
that  do  not  involve  environmental 
issues,!  formal  expressions  of  intent  to 


file  an  OFA  under  49  CFR 
1152.27(c)(2),>  and  trail  use/rail  banking 
statements  under  49  CFR  1152.29  must 
be  filed  by  September  20. 1993.3 
Petitions  to  reopen  or  requests  for 
public  use  conditions  under  49  CFR 
1152.28  must  be  filed  by  September  28. 
1993.  with:  Office  of  the  Secretary,  Case 
Control  Branch,  Interstate  Commerce 
Commission.  Washington.  DC  20423. 

A  copy  of  any  petition  filed  with  the 
Commission  should  be  sent  to 
applicant's  representative:  Charles  M. 
Rosenberger,  500  Water  St..  JlSO. 
Jacksonville.  FL  32202. 

If  the  notice  of  exemption  contains 
false  or  misleading  information,  use  of 
the  exemption  is  void  ab  initio. 

Applicant  has  filed  an  environmental 
report  which  addresses  the 
abandonment's  effects,  if  any,  on  the 
environment  or  historic  resources.  The 
Section  of  Energy  and  Environment 
(SEE)  will  issue  an  environmental 
assessment  (EA)  by  September  13. 1993. 
Interested  parties  may  obtain  a  copy  of 
the  E.\  by  writing  to  SEE  (room  3219, 
Interstate  Commerce  Commission, 
Washington,  DC  20423)  or  by  calling 
Elaine  Kaiser,  Chief  of  SEE,  at  (202) 
927-6248.  Comments  on  environmental 
and  historic  preservation  matters  must 
be  filed  within  15  days  after  the  EA 
becomes  available  to  the  public. 

Environmental,  historic  preservation, 
public  use,  or  trail  use/rail  banking 
conditions  will  be  imposed,  where 
appropriate,  in  a  subsequent  decision. 

Decided:  August  27, 1993. 

By  the  Commission,  {oseph  H.  Dettmar. 
Acting  Director,  Office  of  Proceedings. 
Sidney  L.  StrickUnd,  Jr., 
Secretary. 

jFR  Doc.  93-21832  Filed  9-7-93;  8:45  am] 
B&JJNQ  000C7aW-ei-M 


>  A  tUy  will  (m  iuuad  roulnely  by  Um 
Cmmnission  In  tiiOM  procsedmgc  where  an 
tnionned  decision  on  acvirooaental  1s*um 


(whether  raised  by  •  party  or  by  the  Commission's 
Section  of  Energy  and  Environment  in  its 
independent  Investigation]  cannot  be  made  prior  (o 
the  effective  date  of  the  notice  of  exemption.  See 
Exemption  of  Out-of- Service  Rail  Lines.  5  LC.C.2d 
377  (1989).  Any  aotity  seeking  a  suy  of  the 
abandonment  exemption  on  environmental 
concerns  is  encouraged  (o  file  its  request  as  toon 
as  possible  In  order  to  permit  this  Commission  to 
review  and  act  on  the  request  before  the  effective 
data  of  tliis  exemption. 

>  See  Exempt,  of  Bail  Abandonment — Q^ers  of 
Fiaan.  Auitt..  4  LCCZd  164  (1987). 

>The  CommiMion  will  accept  late-Glad  trail  use 
stataments  as  long  as  it  retains  jurisdiction  to  do  so. 


DEPARTMENT  OF  LABOR 

Panalon  and  Walfara  Banaflta 
Admlnlatration 

[ProhlMled  Tranaactlon  Exemption  03-66; 
Exampdon  AppUcaUon  Na  D-8312.  at  al.] 

Grant  of  Individual  Examptlona; 
Fadaral  Papar  Board  Salaried 
Employaaa'  Panaion  Plan,  at  al. 

AGENCY:  Pension  and  Welfare  Benefits 

Administration.  Labor. 

ACTION:  Grant  of  individual  exemptions. 

SUMMARY:  This  document  contains 
exemptions  issued  by  the  Department  of 
Labor  (the  Department)  from  certain  of 
the  prohibitea  transaction  restrictions  of 
the  Employee  Retirement  Income 
Security  Act  of  1974  (the  Act)  and/or 
the  Internal  Revenue  Code  of  1986  (the 
Code). 

Notices  were  published  in  the  Federal 
Ragistar  of  the  pendency  before  the 
Department  of  proposals  to  grant  such 
exemptions.  The  notices  set  forth  a 
summary  of  facts  and  representations 
contained  in  each  application  for 
exemption  and  referred  interested 
persons  to  the  respective  applications 
for  a  complete  statement  of  the  facts  and 
representations.  The  applications  have 
been  available  for  public  inspection  at 
the  Department  in  Washington,  DC  The 
notices  also  invited  interested  persons 
to  submit  comments  on  the  requested 
exemptions  to  the  Department.  In 
addition  the  notices  stated  that  any 
interested  person  might  submit  a 
wnrilten  request  that  a  public  hearing  be 
held  (where  appropriate).  The 
applicants  have  represented  that  they 
have  complied  with  the  requirements  of 
the  notification  to  interested  persons. 
No  public  comments  and  no  requests  for 
a  hearing,  unless  otherwise  stated,  were 
received  by  the  Department. 

The  notices  of  proposed  exemption 
were  issued  and  the  exemptions  are 
being  granted  solely  by  the  Department 
because,  effective  December  31. 1978. 
section  102  of  Reorganization  Plan  No. 
4  of  1978  (43  FR  47713,  October  17, 
1978)  transferred  the  authority  of  the 
Secretary  of  the  Treasury  to  issue 
exemptions  of  the  type  proposed  to  the 
Secretary  of  Labor. 

Statutory  Findings 

In  accordance  with  section  408(a)  of 
the  Act  and/or  section  4975(c)(2)  of  the 
Code  and  the  procedures  set  fortb  in  29 
CFR  part  2570,  subpart  B  (55  FR  32836, 
32847,  Augiist  10. 1990)  and  based  upon 
the  entire  record,  the  Department  makes 
the  following  findings: 

(a)  The  exemptions  are 
administratively  feasible: 
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(b)  They  are  in  the  interests  of  the 
plans  and  their  participants  and 
beneficiaries;  and 

(c)  They  are  protective  of  the  rights  of 
the  participants  and  beneficiaries  of  the 
plans. 

Federal  Paper  Board  Salaried 
Emplojrees'  Pension  Plan  (the  Plan) 
Located  in  Montrale,  New  Jersey 

[Prohibited  Transaction  Exemption  93-58; 
Application  No.  0-0312] 

Exemption 

The  restrictions  of  section  406(a), 
406(b)(1)  and  (b)(2)  of  the  Act  and  the 
sanctions  resulting  from  the  application 
of  section  4975  of  the  Code,  by  reason 
of  section  4975(c)(l)(A}  through  (E)  of 
the  Code,  shall  not  apply  to:  (1)  The 
proposed  contribution  to  the  Plan  of 
approximately  11,051  acres  of  growing 
timber  (the  Timber)  by  the  Federal 
Paper  Board  Company,  Inc.  (the 
Employer),  the  Plan's  sponsor  and  as 
such  a  party  in  interest  with  respect  to 
the  Plan,  in  partial  satisfaction  of  the 
Employer's  obligation  to  make  certain 
cash  contributions  to  the  Plan  by 
September  15, 1993;  and  (2)  the 
proposed  sale  of  the  Timber  by  the  Plan 
to  the  Employer  when  the  Timber  is 
harvested  by  the  Employer  at  a  later 
date;  provided  that  the  following 
conditions  are  met: 

(a)  The  Timber  is  valued  at  an  amount 
which  is  no  greater  than  its  fair  market 
value  at  the  time  of  contribution,  as 
established  by  an  independent, 
qualified  appraiser: 

(b)  The  terms  and  conditions  of  the 
contribution  are  at  least  as  favorable  to 
the  Plan  as  terms  and  conditions  which 
the  Plan  could  obtain  in  a  purchase  of 
similar  timber  by  the  Plan  from  an 
unrelated  party; 

(c)  The  fair  market  value  of  the 
Timber  does  not  exceed  10%  of  the 
Plan's  total  assets  at  the  time  of  the 
contribution  and  at  any  time  during 
which  the  Timber  is  held  as  an  asset  for 
the  Plan's  portfolio; 

(d)  In  any  sale  of  the  Timber  by  the 
Plan  to  the  Employer  at  a  later  date,  the 
Plan  receives  an  amount  which  is  no 
less  than  the  greater  of  either:  (i)  The 
fair  market  value  of  such  Timber  at  the 
time  of  the  transaction  as  established  by 
an  independent,  quahfied  appraiser;  or 
(ii)  the  fair  market  value  of  the  Timber 
at  the  time  of  the  contribution  as 
established  by  the  independent 
appraisal  which  was  used  for  valuing 
the  Timber  when  the  contribution  was 
made  by  the  Employer; 

(e)  With  respect  to  the  contribution  of 
the  Timber  to  the  Plan  and  any  sale  of 
the  Timber  by  the  Plan  to  the  Employer, 
the  Plan  does  not  pay  any  commissions 


or  other  expenses  vith  respect  to  such 
transactions; 

(f)  AmSouth  Ban}'..  N.A.  (AmSouth), 
as  an  independent,  quaUfied  fiduciary 
for  the  Plan,  detenr  ines  that  the 
proposed  contribut  on  of  the  Timber  to 
the  Plan  is  in  the  b(  st  interests  of  the 
Plan  as  an  investmc  nt  for  the  Plan's 
portfolio  at  the  timo  of  the  transaction, 
and  protective  of  the  Plan  and  its 
participants  and  be  lefidarie^; 

(g)  AmSouth  detf  rmines  that  upon 
any  sale  of  the  Tim  ler  by  the  Plan  to  the 
Employer,  the  sale  would  be  in  the  best 
interests  and  protective  of  the  Plan  and 
its  participants  and  beneficiaries; 

(n)  AmSouth  monitors  the 
performance  of  the  Timber  a-?  an 
investment  for  the  I'lan  and  t  akes 
whatever  action  is  necessary  to 
safeguard  the  interests  of  the  Plan  and 
its  participants  and  benefidf  ries;  and 

(ij  AmSouth  moE  itors  the  compliance 
by  all  parties  with  the  terms  and 
conditions  of  the  exemption 

For  a  more  comp  ete  statement  of  the 
fects  and  representiitions  supporting  the 
Department's  decis  on  to  grant  this 
exemption,  refer  to  the  notice  of 
proposed  exemptioa  pubUshed  on  July 
12, 1993  at  58  FR  37525. 

Written  Comments  and  Modifications: 
The  Department  re<:eived  four  written 
comments  with  res  sect  to  the 
transactions  descrilied  in  the  notice  of 
proposed  exemption  (the  Proposal). 

Tne  comments  were  from  parfTcipacts 
of  the  Plan  who  are  currently  employed 
by  the  Employer  or  an  affiliate.  The 
commenters  were  concerned  about  the 
prudence  of  the  Pltn's  acquisition  of  the 
Timber  as  an  inves  ment  for  the  Plan's 
portfolio.  The  com  nenters  generally 
believed  that  the  T  mber  would  be  a 
speculative  investrient  in  terms  of  its 
potential  appreciation  in  value,  would 
involve  excessive  cost  to  manage,  and 
would  expose  the  ]'lan  to  irmecessary 
risk  of  loss  due  to  damage  tom  fire, 
disease  or  other  natural  causes.  The 
commenters  believed  that  the  Plan 
should  consider  other  investment 
alternatives  which  will  yield  a  more 
secure  rate  of  return.  In  this  regard,  the 
commenters  stated  that  the  Plan's 
investment  in  the  Timber  involves  too 
much  uncertainty  because  there  is  no 
way  to  predict  futije  demand  for  the 
Timber  or  whethei  the  Timber  will  be 
in  gocxl  condition  at  harvest  time.  In 
addition,  one  comnenter  noted  that  for 
the  Plan  to  receive  the  Timber  in  lieu  of 
a  cash  contribution  would  not  be  in  the 
Plan's  best  interes  because  the  Timber 
would  be  a  less  Ucuid  asset  than  cash 
or  other  investmei  ts,  such  as  stoc:k8  and 
bonds.  Finally,  on  3  commenter  stated 
that  the  notice  procedures  used  for  the 
Proposal  did  not  provide  interested 


persons  acieauate  time  to  study  the 
Proposal  and  comment  thereon. 

AmSouth  responded  to  the  issues 
raised  by  the  comments  as  the  Plan's 
independent  fiduciary  for  the  proposed 
transactions. 

With  respect  to  the  comments 
regarding  the  prudence  of  the  Timl>er  as 
a  Plan  investment,  AmSouth  states  that 
the  investment  of  approximately  7%  of 
the  Plan's  assets  in  the  Timber  is  an 
excellent  investment  which  complies 
with  the  Plan's  investment  objectives 
and  will  not  adversely  affect  tne 
liquidity  needs  of  the  Plan.  AmSouth 
represents  that  it  manages  over  S250 
million  worth  of  timberland  assets  in  a 
fiduciary  capacity  and  maintains  a 
natural  resources  department  which 
manages  over  500,000  acres  of  timber 
held  in  investment  portfolios.  Thus, 
AmSouth  believes  tiiat  it  is  weil-suited 
for  judging  the  prudence  of  the  Timber 
as  an  investment  for  the  Plan. 

With  respect  to  the  comments 
regarding  tne  Timber  being  a 
"specnilative"  Plan  investment, 
AmSouth  states  that  the  Timber  has 
exc^ellent  potential  for  value 
appreciation  and  can  be  exi}ected  to 
yield  a  very  favorable  rate  of  return.  In 
addition,  AmSouth  emphasizes  that 
because  the  Employer  has  agreed  to 
purchase  the  Timber  at  any  time  the 
Plan  proposes  to  sell  the  Timber  at  a 
purchase  price  equal  to  the  greater  of  its 
fair  market  value  at  the  time  of  sale  or 
at  the  time  of  its  contribution  to  the 
Plan,  the  Plan  is  protected  against  loss 
of  principal  (see  Paragraph  3  of  the 
Proposal).  AmSouth  believes  that  the 
combination  of  expected  return  and 
protection  of  principal  renders  the 
Timber  a  "better  than  arm's-length" 
investment  for  the  Plan.  Therefore, 
AmSouth  does  not  agree  that  the  Timber 
should  be  characterized  as  a 
"speculauve"  investment. 

With  respect  to  the  c:omments 
regarding  the  Timber  as  an  "ilUquid" 
investment,  AmSouth  represents  that 
there  should  be  sufficient  need  for  the 
Timber  in  the  future  for  an  available 
market  of  purchasers  to  be  expected. 
AmSouth  states  that  the  above- 
described  agreement  of  the  Employer  to 
purc:hase  the  Timber  actually  guarantees 
a  willing  purchaser,  thereby  negating 
any  "ilUquidity"  problem. 

With  respect  to  the  comments 
regarding  the  exc:essive  management 
expenses  for  the  Timber,  AmSouth 
states  that  the  Employer  has  agreed  to 
provide  forestry  management  services  to 
the  Plan  for  the  Timber  under  an 
arrangement  whereby  the  fees  charged 
will  only  reflec:t  the  Employer's  direct 
expenses  for  such  services  (see 
Paragraph  2  of  the  Proposal).  AmSouth 
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is  obligated  to  ensure  that  the  Plan  only 
repay  the  Employer  for  dirwct  expenses 
which  are  reasonable  in  connection 
with  the  services  provided.  AmSouth 
considers  this  to  be  a  "better  than  ann's- 
length"  arrangement  for  the  Plan 
because  if  the  Plan  were  to  receive  a 
cash  contribution  from  the  Employer 
and  use  the  cash  to  purchase  similar 
timber  on  the  open  market,  the  Plan 
may  have  to  retain  a  third  party  service- 
provider  to  perform  such  management 
services  at  a  significantly  greater  cost 
than  under  the  arrangement  with  the 
Employer. 

With  respect  to  the  comments 
regarding  the  Timber  investment 
exposing  the  Plan  to  unnecessary  risk  of 
loss.  AmSouth  states  that  unhke  many 
typical  investments  in  stocks  and  bonds 
where  the  movement  of  interest  rates  or 
the  stock  market  can  result  in  loss  of 
principal,  the  above-described 
agreement  with  the  Employer  to 
purchase  the  Timber  at  the  greater  of  its 
fait  market  value  at  the  time  of  sale  or 
at  the  time  of  contribution  protects  the 
Plan  against  risk  cf  loss.  In  addition, 
AmSouth  notes  that  although  fire,  flood 
or  insect  infestation  would  reduce  the 
value  of  the  Timber,  such  events  would 
not,  except  in  the  most  unlikely  "worst 
case"  scenario,  eliminate  the  Timber's 
value  because  any  such  affected  timber 
could  typically  be  sold  for  certain 
commercial  uses.  AmSouth  states  that 
the  Employer  specitically  selected 
geographically  dispersed  tracts  of  timber 
in  order  to  limit  the  likelihood  of  any 
one  occurrence  impacting  the  remaining 
non-contiguous  tracts. 

In  sujnmary,  AmSouth,  as  a  large 
institutional  fiduciary  with  significant 
employee  benefit  plan  investment  and 
timberland  expeftise,  believes  that  the 
Timber  is  an  excellent  investment  for 
the  Plan  which  is  protective  of  the 
Plan's  interests  as  a  result  of  the  above- 
discussed  agreements  with  the 
Employer  and  the  implementation  of 
various  safeguards  required  by  the 
Department  as  conditions  for  the 
proposed  exemption.  AmSouth 
represents  that  it  will  monitor 
compliance  by  the  parties  with  such 
conditions  and  will  take  any  action 
necessary  to  safeguard  the  interests  of 
the  Plan  and  its  participants  and 
beneficiaries. 

With  respect  to  the  comment 
regarding  the  notice  procediires  used  for 
the  Proposal,  the  Employer  represents 
that  notice  of  the  Proposal  with  a  copy 
of  the  Proposal  as  pubUshed  in  the 
Federal  Rsgistar  on  July  12. 1903  was 
sent  by  first  class  mail  to  all  interested 
persons,  including  all  participants  of  the 
Plan,  on  July  13. 1993  and  was  received 
by  such  persons  by  the  deadline  for 


notice  to  interested  persons  on  July  27, 
1993.  Interested  persons  were  informed 
that  the  deadline  for  submitting 
comments  in  writing  to  the  Department 
was  August  26, 1993.  An  authoritized 
representative  of  the  Employer  has 
provided  the  Department  with  a 
declaration  under  penalty  of  perjury 
attesting  to  the  truth  of  the  information 
regarding  the  Employer's  notice  to 
interested  persons  as  required  by  the 
Department's  regulations  (see  29  CFR 
2570.43).  In  this  regard,  the  Department 
notes  that  the  Employer  has  complied 
with  the  Department's  exemption 
procedures  regarding  notification  of 
interested  persons. 

Finally,  with  respect  to  the  conditions 
of  the  Proposal,  the  Department  on  its 
own  initiative  has  determined  to  modify 
the  Proposal  by  adding  an  additional 
condition  which  requires  that  for  the 
contribution  of  the  Timber  to  the  Plan 
and  any  sale  of  the  Timber  by  the  Plan 
to  the  Employer  the  Plan  will  not  pay 
any  cominissions  or  other  expenses  with 
respect  to  such  transactions  (see 
condition  (e)  above).  The  Employer  has 
agreed  to  this  condition  and  AmSouth 
states  that  it  will  enforce  the  condition 
along  with  the  other  conditions  of  the 
Proposal. 

Accordingly,  after  consideration  of 
the  entire  record,  the  Department  has 
determined  to  grant  the  exemption  as 
modified: 

FOR  FURTHER  MFORMATKM  CONTACT:  Mr. 
E.F.  Williams  of  the  Department. 
telephone  (202)  219-6383.  (This  is  not 
a  toll-free  number.) 

Prudential  Mutual  Fund  Management. 
Inc.  (PMF)  Located  in  New  York.  NY 

(Prohibited  Transaction  Exemption  93-59; 
Exemption  Application  No.  D-92171 


Exemption 

Section  I.  Covered  Tmnsactions 

The  restrictions  of  section  406(a)  of 
the  Act  and  the  sanctions  resulting  from 
the  application  of  section  4975  of  the 
Code,  by  reason  of  section  4975(c)(1)  (A) 
through  (D)  of  the  Code,  shall  not  apply 
to  the  purdiase  or  redemption  of  shares 
by  an  employee  benefit  plan,  an 
individual  retirement  accoimt  (the  IRA) 
or  a  retirement  plan  for  a  self-employed 
individual  (the  Keogh  Plan;  collectively, 
the  Plans)  in  the  Target  Portfolio  Trust 
(the  Trust)  established  in  connection 
with  such  Plans'  participation  in  the 
Target  Personal  Investment  Advisory 
Service  (the  Target  Program).  In 
addition,  the  restrictions  of  section 
406(b)  of  the  Act  and  the  sanctions 
resulting  from  the  application  of  section 
4975  of  the  Code,  by  reason  of  section 
497S(c)(l)  (E)  and  (F)  of  the  Code,  shall 


not  apply  to  the  provision,  by 
Prudential  Securities  Incorporated 
(Prudential  Securities),  of  invesonent 
advisory  services  to  an  indepenilent 
fiduciary  of  a  participating  Plan  (the 
Independent  Plan  Fiduciar>-)  which  may 
result  in  such  fiduciary's  selection  of 
portfolios  of  the  Trust  (the  Portfolios)  in 
the  Target  Program  for  the  investment  of 
Plan  assets. 

This  exemption  is  subject  to  the 
following  conditions  that  are  set  forth 
below  in  Section  U. 

Section  tt.  General  Conditions 

(1)  The  participation  of  Plans  in  the 
Target  Program  is  approved  by  an 
Independent  Plan  Fiduciary.  For 
purposes  of  this  requirement,  an 
employee,  officer  or  director  of 
Prudential  Securities  and/or  its  affiliates 
covered  by  an  IRA  not  subject  to  title  I 
of  the  Act  will  be  considered  an 
Independent  Plan  Fiduciary  with 
respect  to  such  IRA. 

(2)  The  total  fees  paid  to  Prudential 
Securities  and  its  affiliates  constitute  no 
more  than  reasonable  compensation. 

(3)  No  Plan  pays  a  fee  or  commission 
by  reason  of  the  acquisition  or 
redemption  of  shares  in  the  Trust. 

(4)  llie  terms  of  each  purchase  or 
redemption  of  Trust  shares  remain  at 
least  as  favorable  to  an  investing  Plan  as 
those  obtainable  in  an  arm's  length 
transaction  with  an  unrelated  party. 

(5)  Prudential  Securities  provides 
written  documentation  to  an 
Independent  Plan  Fiduciary  of  its 
recommendations  or  evaluations  based 
upon  objective  criteria. 

(6)  Any  recommendation  or 
evaluation  made  by  Prudential 
Securities  to  an  Independent  Plan 
Fiduciary  are  implemented  only  at  the 
express  direction  of  such  independent 
fiduciary. 

(7)  Prudential  Securities  provides 
investment  advice  in  writing  to  an 
Independent  Plan  Fiduciary  with 
respect  to  all  available  Portfolios. 

(8)  Any  sub-adviser  (the  Sub-Adviser) 
that  acts  for  the  Trust  to  exercise 
investment  discretion  over  a  Portfolio  is 
independent  of  Prudential  Seciirities 
and  its  affiliates. 

(9)  The  quarterly  investment  advisory 
fee  that  is  paid  by  a  Plan  to  Prudential 
Securities  for  investment  advisory 
services  rendered  to  such  Plan  is  ofbet 
by  such  amount  as  is  necessary  to  assure 
that  PMF  retains  no  more  than  20  basis 
points  from  any  Portfolio  (with  the 
exception  of  the  U.S.  Government 
Money  Market  Portfolio  for  which  PMF 
retains  an  investment  management  fee 
of  12.5  basis  points)  containing 
investments  attributable  to  the  Plan 
investor. 
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(10)  With  resp>ect  to  its  participation 
in  the  Taigst  Program  prior  to 
purchasing  Trust  shares, 

(a)  Each  Plan  receives  the  following 
written  or  oral  disclosures  or 
questionnaires  firom  Prudential 
Securities  or  the  Trust: 

(1)  A  copy  of  the  prospectus  (the 
Prospectus)  for  the  Trust  discussing  the 
investment  objectives  of  the  Portfolios 
comprising  the  Trust,  the  policies 
employed  to  achieve  these  objectives, 
the  corporate  affiliation  existing 
between  Prudential  Securities,  PMF  and 
its  subsidiaries,  the  compensation  paid 
to  such  entities  and  additional 
information  explaining  the  risks 
attendant  to  investing  in  the  Trust. 

(2)  Upon  written  or  oral  request  to 
Prudential  Securities,  the  Independent 
Plan  Fiduciary  will  be  given  a  Statement 
of  Additional  Information 
supplementing  the  Prospectus  which 
describes  the  types  of  securities  and 
other  instruments  in  which  the 
Portfolios  may  invest,  the  investment 
policies  and  strategies  that  the  Portfolios 
may  utiUze.  including  a  description  of 
the  risks. 

(3)  As  applicable,  an  Investor  Profile 
Questionnaire  given  to  the  Independent 
Plan  Fiduciary  or  eligible  participant  of 
a  Plan  providing  for  participant-directed 
investments  (the  section  404(c)  Plan). 

(4)  As  applicable,  a  written  analysis  of 
Prudential  Securities'  asset  allocation 
decision  and  recommendation  of 
specific  Portfolios  given  to  the 
Independent  Plan  Fiduciary  or  the 
participant  in  a  section  404(c)  Plan. 

(5)  A  copy  of  the  investment  advisory 
agreement  between  Prudential 
Securities  and  such  Plan  relating  to 
participation  in  the  Target  Program. 

(6)  Upon  written  request  to  die  Trust, 
a  copy  of  the  respective  investment 
advisory  agreement  between  Prudential 
Securities  and  the  Sub-Advisers. 

(7)  As  applicable,  an  explanation  by  a 
Prudential  Securities  Financial  Advisor 
(the  Financial  Advisor)  to  section  404(c) 
Plan  participants  or  the  Independent 
Plan  Fiduciary  of  the  services  offered 
under  the  Target  Program  and  the 
operation  and  objectives  of  the 
Portfolios. 

(8)  Copies  of  the  proposed  exemption 
and  grant  notice  describing  the 
exemptive  relief  provided  herein. 

(b)  If  accepted  as  an  investor  in  the 
Target  Program,  an  Independent  Plan 
Fiduciary  of  an  IRA  or  Keogh  Plan,  is 
required  to  acknowledge,  in  writing  to 
Prudential  Securities,  prior  to 
purchasing  Trust  shares  that  such 
fiduciary  has  received  copies  of  the 
documents  described  in  subparagraph 
10(a)  of  this  section. 


(c)  With  respect  to  e  sectior  404(c) 
Plan,  written  acknowledgement  of  the 
receipt  of  such  docun  ents  is  arovided 
by  the  Independent  P  an  Fiduciary  (i.e.. 
the  Plan  administrator,  trustee  or  named 
fiduciary,  as  the  recordholdei  of  Trust 
shares,  or,  in  some  in.'stances.  the  Plan 
participant).  Such  Independent  Plan 
Fiduciary  will  be  required  to  represent 
in  writing  to  PMF  tha;  such  fiduciary  is 
(1)  Independent  of  PMF  and  its  affiliates 
and  (2)  knowledgeabls  with  respect  to 
the  Plan  in  administrative  metters  and 
funding  matters  related  there'o,  and  able 
to  make  an  informed  decision 
concerning  partidpaLon  in  the  Target 
Prosrom. 

(a)  With  respect  to  \  Plan  that  is 
covered  under  title  I  c  f  the  Act.  where 
investment  decisions  are  made  by  a 
trustee,  investment  manager  or  a  named 
fiduciary,  such  Indep-uident  Plan 
Fiduciary  is  required  to  acknowledge,  in 
writing,  receipt  of  such  documents  and 
represent  to  PMF  that  such  fiduciary  is 
(1)  Independent  of  PMF  and  its 
affiliates,  (2)  capable  of  making  an 
independent  decision  regardihg  the 
investment  of  Plan  assets,  and  (3) 
knowledgeable  with  raspect  to  the  Plan 
in  administrative  mat  era  and  funding 
matters  related  thereto,  and  able  to  make 
an  informed  decision  concerning 
participation  in  the  Tirget  Pro^pram. 

(11)  Subsequent  to  ts  partiapation  in 
the  Target  Program^  eoch  Plan  receives 
the  following  written  or  oral  disclosures 
with  respect  to  its  on^;oing  participation: 

(a)  Wntten  confirm  itions  of  each 
purchase  or  redempti  m  transaction  by 
the  Plan  with  respect  to  a  PortfoUo. 

(b)  Telephone  quotiitions  from 
Prudential  Seciirities  3f  such  Plan's 
account  balance. 

(c)  A  monthly  statement  of  account 
from  Prudential  Secuities  specifying 
the  net  asset  value  of  he  Plan's 
investment  in  such  account  to  the  extent 
there  are  transactions  by  the  Plan. 

(d)  The  Trust's  sem  -annual  and 
annual  report  which  mil  include 
financial  statements  fir  the  Trust  and 
investment  managem<mt  faes  paid  by 
each  Portfolio. 

(e)  A  written  quarterly  monitoring 
report  (the  Quarterly  Account  Monitor) 
containing  a  record  of  the  performance 
of  the  Plan's  assets  invested  in  the 
Target  Program,  the  n  tes  of  return 
received  by  the  Plan  >/ith  respect  to 
such  investments,  the  Plan's  actual 
portfolio  with  a  breakdown  of 
investments  made  in  'lach  Portfolio, 
year  to  date  and  cumulative  realized 
gains  and  losses  and  income  received 
from  each  Portfolio,  a  siunmary  of 
pxirchase.  sale  and  exchange  activity, 
dividends  and  interest  received  or 
reinvested  and  marine:  commentary.  The 


Quarterly  Account  Monitor  will  also 
contain  an  analysis  and  an  evaluation  of 
a  Plan  investor's  account  to  assist  the 
Independent  Plan  Fiduciary  or  section 
404(c)  Plan  participant  in  ascertaining 
whether  the  investment  objectives  for  a 
Plan  or  an  individual  account  have  been 
met  and  recommending,  if  required, 
changes  in  Portfolio  allocations. 

(1)  In  the  case  of  a  section  404(c)  Plan 
where  the  Independent  Plan  Fiduciary 
has  estabUshed  an  omnibus  accoimt  in 
the  name  of  the  Plan  with  Prudential 
Securities,  the  Quarterly  Account 
Monitor  will  be  provided  to  the 
Independent  Plan  Fiduciary. 

(2)  In  the  case  of  a  section  404(c)  Plan 
where  the  Independent  Plan  Fiduciary 
opens  an  account  for  each  Plan 
participant,  the  Quarterly  Account 
Monitor  will  be  furnished  to  each 
participant  and  will  set  forth 
information  pertaining  to  the 
participant's  individual  account. 

(f)  Written  disclosures  to  the 
Independent  Plan  Fiduciary,  on  a 
quarterly  and  annual  basis,  of  the  (1) 
Percentage  of  each  PortfoUo's  brokerage 
commissions  that  are  paid  to  Prudential 
Sectirities  and  (2)  the  average  brokerage 
commission  i>er  share  paid  by  each 
Portfolio  to  Ihudential  Securities,  as 
compared  to  the  average  brokerage 
commission  per  share  p>aid  by  the  Trust 
to  brokers  other  than  Prudential 
Securities,  both  expressed  as  cents  per 
share. 

.  (g)  Notification  that  periodic  meetings 
will  be  held,  upon  the  request  of  Plan 
investors,  with  Financial  Advisors, 
Independent  Plan  Fidudaries  or,  if 
applicable,  participants  of  section  404(c) 
Plans,  to  discuss  the  Quarterly  Account 
Monitor  or  other  questions  that  may 
arise. 

(12)  PMF  maintains,  for  a  period  of 
six  years,  the  records  necessary  to 
enable  the  persons  described  in 
paragraph  (13)  of  this  section  to 
determine  whether  the  conditions  of 
this  exemption  have  been  met,  except 
that  (a)  A  prohibited  transaction  will  not 
be  considered  to  have  occiirred  if,  due 
to  circumstances  beyond  the  control  of 
PMF  and/or  its  affiUates,  the  records  are 
lost  or  destroyed  prior  to  the  end  of  the 
six-year  period,  and  (b)  no  party  in 
interest  other  than  PMF  shall  be  subject 
to  the  dvil  penalty  that  may  be  assessed 
under  section  502(i)  of  the  Act.  or  to  the 
taxes  imposed  by  section  4975  (a)  and 
(b)  of  the  Code,  ii  the  records  are  not 
maintained,  or  are  not  available  for 
examination  as  required  by  paragraph 
(13)  below. 

(13)(a)  Except  as  provided  in  section 
(b)  of  this  paragraph  and 
notwithstanding  any  provisions  of 
subsections  (a)(2)  and  (b)  of  section  504 
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of  the  Act  tlie  records  referred  to  in 
paragraph  (14)  of  this  aectioD  are 
uncoDditi<mally  available  at  their 
custofbary  location  during  normal 
business  hours  by: 

(1)  Any  duly  authorized  employee  or 
representative  of  the  Department  or  the 
Internal  Revenue  Service  (the  Service); 

(2)  Any  fiduciary  of  a  particifMting 
Plan  or  any  duly  authorized 
repreeentative  of  such  fiduciary-; 

(3)  Any  contributing  employer  to  any 
participating  Plan  or  any  auly 
authorized  employee  representative  of 
such  employer:  and 

(4)  Any  participant  or  beneficiary  of 
any  participating  Plan,  or  any  duly 
authorized  representative  of  such 
participant  or  beneficiary. 

(b)  None  of  the  persons  described 
above  in  subparagraphs  (2M4)  of  this 
paragraph  (131  are  authorized  to 
examine  the  trade  secrets  of  PMF  or 
commercial  or  financial  information 
which  is  privileged  or  confidential. 

Section  HI.  Definitions 

For  purposes  of  this  exemption: 

(1)  An  "affiliate"  of  Prudential 
Securitiea  includes — 

(a)  Any  person  directly  or  indirectly 
through  one  or  more  intermediaries, 
controlling,  controlled  by,  or  under 
common  control  with  Pnidential 
Seairities.  (For  purposes  of  this 
subsection,  the  term  "control"  means 
the  power  to  exercise  a  controlling 
influence  over  the  management  or 
poUcies  of  a  person  other  than  an 
individual.) 

(b)  .\ny  officer,  director  or  partner  in 
such  person,  and 

(c)  Any  corporation  or  partnership  of 
which  such  person  is  an  officer,  director 
or  a  5  percent  partner  or  owner. 

(2)  An  "Independent  Plan  Fiduciary" 
is  a  Plan  fiduciary  which  is  indepflndent 
of  Prudential  Securities  and  its  affiliates 
and  18  either 

(a)  A  Plan  administrator,  trustee  or 
named  fiduciary,  as  the  recordholder  of 
Trust  shares  of  a  section  404(c)  Plan, 

(b)  A  participant  in  a  Keogh  Plan, 

(c)  An  individual  covered  under  a 
self-directed  IRA  which  invests  in  Trust 
shares,  or 

(d)  A  trustee,  investment  manager  or 
named  fiduciary  responsible  for 
investment  decisions  in  the  case  of  a 
title  I  Plan  that  does  not  permit 
individual  direction  as  contemplated  by 
section  404(c)  of  the  Act. 

For  a  more  complete  statement  of  the 
facts  and  representations  supporting  the 
Department's  decision  to  grant  this 
exemption,  refer  to  the  notice  of 
proposed  exemption  (the  Notice) 
published  on  July  12, 1993  at  58  FR 
37514. 


EFFECnvC  DATE:  This  exemption  is 
effiective  March  15. 1993. 

Written  Commmtt 

The  Department  received  one  written 
comment  with  respect  to  the  Notice  and 
no  requests  for  a  public  hearing.  The 
comment  letter  was  submitted  by  PMF. 
Prudential  Securities  end  their  affiliates 
(hereinafter,  the  Applicants)  and  it 
suggested  certain  clarifications  to  the 
General  Conditions  and  the  Summary  of 
Facts  and  Representations  of  the  Notice. 
Discussed  below  are  the  changes 
suggested  by  the  AppUcants  and  the 
Department's  responses  to  these 
amendments. 

With  respect  to  the  General 
(Auditions  of  the  Notice  that  are  set 
forth  in  Section  n,  the  Applicants 
suggest  that  the  last  sentence  of 
paragraph  (e)  be  clarified  to  read  as 
follows: 

The  Quarterly  Account  .Monitor  will  also 
contain  an  evaluation  of  a  Plan  investor's 
account  to  assist  the  Plan  ascertaining 
whether  its  investment  objectives  have  been 
met  and  recommending,  if  required,  changes 
in  Portfolio  allocations. 

However,  after  considering  this 
comment,  the  Department  has  decided 
that  further  revisions  of  Condition  11(e) 
are  warranted  to  reflect  the  fact  that  it 
is  the  Independent  Plan  Fiduciary  or 
section  404(c)  Plan  participant  rather 
than  the  Plan  who  makes 
determinations  about  the  prudence  of 
continuing  a  Plan  or  account  investment 
in  the  Target  Program.  Therefore,  the 
Department  has  modified  the  last 
sentence  of  Condition  11(e)  as  follows: 

The  Quarterly  Account  Monitor  will  also 
contain  an  analysis  and  an  evaluation  of  a 
Plan  investor's  account  to  assist  the 
Independent  Plan  Fiduciary  or  section  404(c) 
Plan  participant  in  ascertaining  whether  the 
investment  objectives  for  a  Plan  or  an 
individual  account  have  been  met  and 
recommending,  if  required,  changes  in 
Portfolio  allocations. 

The  Applicants  also  suggest  that 
Condition  11(g)  of  the  Notice,  which 
addresses  ongoing  oral  and  written 
disclosures  that  will  be  provided  by 
Prudential  Securities  to  Plan  investors, 
be  modified  to  read  as  follows: 

(g)  Periodic  meetings  will  be  held  at  tha 
request  of  Plan  investors  with  Financial 
Advisors.  Independent  Plan  Fiduciaries  or,  if 
applicable,  participants  of  section  404(c) 
Plans,  to  discuss  the  Quarterly  Account 
Monitor  or  other  questions  that  may  arise. 

Although  generally  agreeing  with  this 
comment,  the  Department  believes  it 
would  be  more  comprehensible  if  the 
words  "Notification  that"  were  inserted 
at  the  beginning  of  this  clause  to 
emphasize  the  fact  that  Prudential 


Securities  will  inform  Plan  investors  of 
meetings  with  its  Financial  Advisors. 
Therefore,  the  Department  has  modified 
Condition  11(g)  as  follows: 

(g)  Notification  that  periodic  meetings  will 
be  held,  upon  the  request  of  Plan  investors, 
with  Financial  Advisors,  Independent  Plan 
Fiduciaries  or.  If  applicable,  participants  of 
section  404(c)  Plans,  to  discuss  the  Quarterly 
Account  Monitor  or  other  questions  that  may 
arise. 

With  respect  to  modifications  to  the 
Summary  of  Facts  and  Representations 
of  the  Notice,  the  Applicants  suggest 
that  the  last  sentence  of  the  second 
paragraph  of  Representation  8  be 
revised  to  reflect  the  fact  that,  in  certain 
circumstances,  the  quarterly  investment 
allocation  fee  can  be  lower  than  1.35 
percent.  In  response  to  this  comment, 
the  Department  has  revised 
Representation  8  to  read  as  follows: 

The  quarterly  allocatioD  fiae  of  1 .3S  percent 
per  annum  may  l>e  lowered  in  connection 
with  (a)  investments  of  S100,000  or  more  in 
the  Target  Program  or  (b)  the  fee  offset 
described  In  Representation  20. 

The  Applicants  also  request  that  tha 
Department  revise  the  first  sentence  of 
Footnote  9  in  which  Prudential 
Securities  states  that  a  Plan 
administrator,  trustee  or  named 
fiduciary,  as  the  recordholder  of  Trust 
share,  will  make  available  the  Trust 
Prospectus  to  section  404(c)  Plan 
participants.  The  Apphcants  explain 
that  Prudential  Securities  is  not  in  a 
position  to  make  any  statements  with 
respect  to  actions  undertaken  by  Plan 
administrators,  trustees  or  named 
fiduciaries.  Therefore,  they  recommend 
that  the  first  sentence  of  Footnote  9  be 
deleted. 

The  Department  does  not  concur 
entirely  with  the  su^ested 
modification.  Rather  than  deleting  the 
first  sentence  of  the  footnote,  the 
Department  believes  the  sentence  can  be 
clarified  to  read  as  follows: 

In  the  case  of  a  section  404(c)  Plan. 
Prudential  Securities  represents  that  the  Plan 
administrator,  trustee  or  named  fiduciary,  as 
the  recordholder  of  Trust  shares,  has  agreed 
to  make  the  Trust  Prospectus  svailabie  to 
section  404(c)  Plan  participants. 

With  respect  to  Representation  17  of 
the  Notice,  the  Applicants  state  that  it 
is  possible  that  the  outside  fee  can  be 
negotiated  to  a  level  below  .50  percent 
However,  the  Applicants  anticipate  that 
this  fee  will  generally  be  no  lower  than 
.50  percent.  Therefore,  they  suggest  that 
the  E)epartment  revise  the  third  sentence 
of  Representation  17  to  reflect  that  the 
fee  will  generally  range  from  .50  percent 
to  a  maximum  of  1.35  percent.  The 
Department  concurs  with  this  change 
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and  has  revised  sentence  three  of 
Representation  17  as  follows: 

The  "outside  fee,"  which  is  computed 
quarterly,  generally  ranges  on  an  annual  basis 
from  .50  percent  up  to  a  maximiim  of  1.35 
percent  of  the  average  annual  net  assets  held 
in  a  Target  Program  account  Invested  by  the 
Plans  in  the  Equity  and  Income  Portfolios. 

The  Applicants  note  that  a  Plan  may 
be  given  the  option  of  being  separately 
invoiced  for  the  outside  fee  and  paying 
such  fee  by  check  or  having  the  outside 
fee  deducted  from  the  Plan's  account 
with  Prudential  Securities.  In  the  event 
the  Plan  elects  to  be  invoiced  separately 
for  the  outside  fse.  the  Applicants  state 
that  the  fee  is  payable  45  days  after  the 
end  of  each  calendar  quarter  or,  for 
additional  investments,  after  such 
investments  aggregate  $10,000. 
Therefore,  the  Applicants  suggest  that 
relevant  portions  of  Representations  17, 
18  and  20  of  the  Notice  be  revised  as 
well  as  Footnote  18. 

In  response  to  this  change,  the 
Department  has  revised  Representation 
17  of  the  Notice  by  changing  the  initial 
clause  of  the  second  paragraph  to  read 
"For  some  Plan  investors"  instead  of 
"For  Plan  investors"  and  adding  a  new 
third  paragrsph  which  should  be 
inserted  at  tlM  end  of  the  text  of  this 
representation.  The  new  paragraph 
would  read  as  follows: 

Plan  investors  will  be  given  the  option  of 
either  being  separately  Invoiced  for  the 
outside  fee  and  paying  such  fee  by  check  or 
having  the  outside  fee  deducted  from  their 
Prudential  Securities  account.  In  the  event 
the  Plan  elects  to  be  invoiced  separately  for 
the  outside  fee,  the  fee  is  payable  45  calendar 
days  after  the  end  of  the  quarter.  However, 
if  the  Plan  elects  to  have  the  outside  fee 
deducted  from  its  Plan  account  with 
Prudential  Securities,  such  outside  fee  would 
be  payable  within  6  business  days  of  the 
trade  date  for  an  initial  investment  or  within 
6  business  days  of  the  current  calendar 
quarter. 

The  Department  also  wishes  to  clarify 
that  the  term  "applicable  fee"  referred 
to  in  the  initial  sentence  of 
Representation  18  means  the  "outside 
fee"  which  will  be  paid  after  a  Plan's 
additional  Investments  in  the  Trust  total 
$10,000  or  more.  Therefore,  the 
Department  has  revised  this  sentence  by 
placing  the  term  outside  fee  in 
parentheticals.  The  revised  sentence 
reads  as  follows: 

Each  time  that  additional  funds  aggregating 
$10,000  or  more  are  invested  in  the  Portfolios 
during  any  one  quarter,  the  applicable  fee 
(i.e.,  the  outside  fee),  pro-rated  for  the 
number  of  calendar  days  then  remaining  in 
the  quarter  and  covering  the  amount  of  such 
additional  funds,  shall  be  charged  and  be 
payable  6  business  days  later. 


To  reflect  the  du^d  billing  procedure 
that  Prudential  Securities  has 
established  for  Plans  investing  in  the 
Trust,  the  Departm  jnt  haf>  revised 
paragraph  5  of  the  lypothetical  example 
contained  in  Representation  20  of  the 
Notice.  The  amended  paragraph  now 
reads  as  follows: 

The  account  of  the  Plan  investor  (as  with 
other  investors)  would  be  debited  on  or  about 
April  B,  1993  (i.e..  tho  sixth  lousiness  day  of 
the  calendar  quarter)  for  the  amount  of  the 
net  quarterly  outside  fee  (pursuant  to  the 
authorization  contained  in  the  Target 
Program  investment  f  dvisory  agreement,  and 
as  described  in  the  Tijget  Program 
description  attached  o  the  cover  of  the 
Trust's  Prospectus.  However,  if  the  Plan 
investor  is  separately  invoiced  by  Prudential 
Securities,  the  outsid  ?  fee  would  be  payable 
45  calendar  days  afte*  the  end  of  the  calendar 
quarter. 

The  Department  has  also  amended 
Footnote  18  by  adding  new  language  to 
that  contained  in  tlie  parenthetical  so  as 
to  reflect  the  two  payment  schedules  for 
the  outside  fee: 

•  *  •  I.e.,  on  or  abiut  the  sixth  business 
day  of  the  first  month  of  the  calendar  quarter 
or  within  45  calendar  days  efter  the  end  of 
the  calendar  quarter. 

Finally,  with  respect  to  the  example 
contained  in  Repre;entation  20,  the 
Applicants  point  o  it  that  in  Qause  (1) 
of  the  first  paragra^  h  of  the  example  (id 
at  37520)  inadvertently  includes  the 
word  "not"  prior  tc  the  word  "retain." 
The  Department  concurs  with  this 
change  and  has  delated  the  word  "not" 
so  that  Gause  (1)  vtill  read  as  follows: 

•  •  •  (1)  U.S.  Gov«rnme«t  Money  Market 
Portfolio  in  which  th«  Plan  made  a  S50 
Investment  and  from  **hich  PMF  would 
setain,  after  payment  if  the  subedvisory  fee 
to  the  Sub-Adviser,  aii  inside  fee  of  .125 
percent; 

Upon  a  review  of  the  entire  record, 
including  the  writt<}n  comment 
received,  the  Department  has 
determined  to  grant  the  exemption 
subject  to  the  modifications  described 
above. 

FOR  FUITTHER  INFORMATION  CONTACT:  Ms. 

Jan  D.  Broady  of  the  Department, 
telephone  (202)  219-8881.  (This  is  not 
a  toll-free  nimiber.) 

Peoples  Heritage  Financial  Group,  Inc. 
Thrift  Incentive  Plan  (the  Thrift  Plan); 
and  Peoples  Heritage  Financial  Groop, 
Inc.  Profit  Shering  and  Employee  Stock 
Ownership  Plan  (the  ESOP;  Together, 
the  Plans)  Located  in  Portland,  ME 

(Prohibited  Transaction  Exemption  93-60; 
Exemption  Applicatim  Nos.  D-9242  and  D- 
9243] 


Exonption 

The  restrictions  of  sections  406(a). 
406  (b)(1)  and  (b)(2)  and  407(a)  of  tj^ 
Act  and  ^e  sanctions  resulting  from  the 
application  of  section  4975  of  the  Code, 
by  reason  of  section  4g75(c)(l)  (A) 
through  (E)  of  the  Code,  shall  not  apply 
to  (1)  The  past  receipt  of  certain  stock 
rights  (the  Rights)  by  the  Plans,  which 
are  sponsored  by  Peoples  Heritage 
Financial  Group,  Inc.  (Peoples)  and  its 
affiliates,  pursuant  to  a  stock  rights 
offering  (the  Offering)  by  Peoples  to 
shareholders  of  record  of  Peoples 
common  stock  (the  Stock)  as  of 
December  3, 1992;  (2)  the  holding  of  the 
Rights  by  the  Plans  during  the  Offering 
Period;  and  (3)  the  disposition  or 
exercise  of  the  Rights  by  the  Plans, 
provided: 

(a)  The  Plans'  acquisition  and  holding 
of  the  Rights  resulted  from  an 
independent  act  of  Peonies  as  a 
corporate  entity,  and  all  holders  of  the 
Stock  were  treated  in  a  like  manner, 
including  the  Plans; 

(b)  With  respect  to  the  Thrift  Plan,  the 
Rights  were  acquired,  held  and 
controlled  by  individual  Plan 
participant  accounts  pursuant  to  plan 
provisions  for  indiviaually  directed 
investment  of  such  accoimts;  and 

(c)  With  respect  to  the  ESOP.  the 
authority  for  dl  decisions  regarding  the 
acquisition,  holding  and  control  of  the 
Rights  was  exercised  by  an  independent 
fiduciary  which  made  determinations  as 
to  whether  and  how  the  ESOP  should 
exercise  or  sell  the  Rights  acquired 
throu^  the  Offiering. 

For  a  more  complete  statement  of  the 
facts  and  representations  supporting  the 
Department's  decision  to  grant  this 
exemption,  refer  to  the  notice  of 
proposed  exemption  published  on  July 
12. 1993  at  58  FR  37522. 
EFFECTIVE  DATE:  This  exemption  is 
effective  December  3, 1992. 
FOR  FURTHER  INFORMATION  CONTACT:  Gary 
H.  Lefkowitz  of  the  Department, 
telephone  (202)  219-8881.  (This  is  not 
a  toll-free  number.) 

The  Penn  Central  Cmporation  Master 
Trust  (the  PGC  Tnist)  Located  in  New 
York  NY;  and  The  General  Cable 
Corporation  Master  Trust  (the  GGC 
Trust)  Located  in  Cincinnati,  OH 

[Prohibited  Transaction  Exemption  93-61; 
Exemption  Application  Nos.  D-M35  through 
D-88421 

Exemption 

The  restrictions  of  sections  406(a), 
406  (b)(1)  and  (b)(2)  and  407(a)  of  the 
Act  and  the  sanctions  resulting  from  the 
application  of  section  4975  of  the  Code, 
by  reason  of  section  4975(c)(1)  (A) 
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through  (E)  of  the  Code,  shall  not  apply 
to:  (1)  The  conUiiued  holding  of  shares 
of  common  stock  (the  PCX:  Stock)  of  The 
Penn  Central  CoTporation  (PCC)  by  the 
PCC  Trust  on  behalf  of  plans  (the  PCC 
Plans)  sponsored  by  PCC  and  its 
affiliates;  (2)  the  acquisition,  holding 
and  exnrcise  by  the  PCC  Plans  of  an 
irrevocable  put  option  (the  PCC  Put 
Option)  which  permits  the  PCC  Plans  to 
sell  the  PCC  Stock  to  PCC  (a)  at  a  price 
per  share  equal  to  the  then  current  fair 
market  value  of  the  PCC  Stock  or,  if 
greater.  $23.79  and.  (b]  for  shares  of  PCC 
Stock  acquired  after  October  1, 1991,  at 
a  price  per  share  equ&l  to  the  then 
cuirect  fair  market  value  of  the  PCC 
Stock,  or  if  greatOT,  the  acquisition  price 
of  such  shares;  (3)  the  continued 
holding  of  shares  of  common  stock  (the 
CCC  Stock)  of  General  Cable 
CoT>5raUon  (GCQ  by  the  GCC  Trust  on 
behalf  of  plans  (the  GCC  Plans) 
sponsored  by  CCC  and  its  affiliates;  (4) 
the  acquisition,  holding  and  exercise  by 
the  GOC  Plans  of  an  irrevocable  Put 
Option  (the  GCC  Put  Option)  which 
permits  the  GCC  Plans  to  sell  the  GCC 
Stock  to  GCC  (a)  at  a  price  per  share 
equal  to  the  then  current  fair  market 
value  per  share  of  GCC  Stock,  or,  if 
greater,  $6.34  and.  (b)  for  shares  of  CCC 
Stock  acquired  alter  July  1, 1992,  at  a 
price  per  share  equal  to  its  then  current 
fair  market  value,  or,  if  greater,  the 
acquisition  price  of  such  shares;  and  (5) 
the  possible  future  acquisition  by  the 
PCC  Plans  of  additional  PCC  Stock,  and 
by  the  GCC  Plans  of  additional  GCC 
Stock,  provided  the  following 
conditiofu  are  satisfied:  (a)  At  the  time 
of  acqiiisition  by  the  PCC  Plans,  the  PCC 
Stock  and  any  other  qualifying 
employer  secxmties  (QES)  as  denned  in 
section  407(a)  of  the  Act  will  represent 
no  mora  than  10%  of  the  assets  of  any 
of  the  PCC  Plans;  (b)  at  the  time  of 
acquisition  by  the  GCC  Plans,  the  GCC 
Stock  and  any  other  QES  as  defined  in 
section  407(e)  of  the  Act  will  represent 
no  more  than  10%  of  the  assets  of  any 
of  the  GCC  Plans;  (c)  the  independent 
fiduciary  of  the  PCC  Plans  and  the  GCC 
Plans  (together,  the  Plans)  will  monitor 
the  holding  of  the  PCC  and  GCC  Stock 
by  the  respective  Plans  and  take 
whatever  action  is  necessary  to  protect 
the  Plans'  rights,  including,  but  not 
Umited  to,  the  exercising  of  the  Put 
Options  if  the  Independent  fiduciary,  in 
its  sole  discretion,  determines  that  such 
exercise  is  appropriate;  (d)  no  further 
acquisitions  of  PCC  Stock  will  be  made 
by  the  PCC  Plans,  and  no  further 
acquisitioo«  of  GCC  Stock  %vill  be  made 
by  the  GCC  Plans,  unless  such 
acquisitions  are  first  approved  by  the 
Plans'  independent  fiauciary,  who  must 


make  a  determination  that  such 
acquisitions  are  appropriate  and  in  tlie 
best  interests  of  the  respective  Plans;  (e) 
the  Plans  will  pay  no  more  than  current 
feir  market  value  with  respect  to  all 
further  acquisitions  of  PCC  and  GCC 
Stock;  and  (f)  a  bond,  letter  of  credit,  or 
escrow  agreement,  as  described  herein, 
is  maintained  for  (1)  The  PCC  Plains  as 
long  as  the  PCC  Plans  continue  to  hold 
any  shares  of  PCC  Stock,  and  (2)  the 
GCC  Plans  as  long  as  the  GCC  Plans 
continue  to  hold  any  shares  of  GOC 
StorJt. 

For  a  more  complete  statement  of  the 
facts  and  representations  supporting  the 
Department's  decision  to  grant  this 
exemption,  rwfer  to  the  notice  of 
proposed  exemption  published  on  May 
12, 1993  at  58  FR  28044. 
EF^CCnVE  DATE:  This  exemption  is 
effective  December  17.  1991. 
NOTICE  TO  MTEAESTEO  PERSONS:  The 
applicants  represent  that  they  were 
unable  to  comply  with  the  notice  to 
interested  persons  requirement  witiiin 
the  time  frame  stated  in  the  exemption 
application.  However,  the  applicants 
represent  that  all  interested  persons 
were  notified,  in  the  manner  agreed 
upon  between  the  applicants  and  the 
Ctepartment,  by  June  25, 1993.  All 
interested  persons  were  informed  that 
they  had  30  days  from  the  receipt  of 
notification  in  which  to  file  comments 
or  requests  for  a  public  hearing  with  the 
Department  The  comment  period  ended 
on  July  25,  1993. 

WWTTEN  COMMENTS:  The  Department 
received  seven  comments  and  no 
hearing  requests  with  respect  to  the 
proposed  exemption.  The  commentators 
all  expressed  concern  that  the  proposed 
exemption  would  not  be  in  the  best 
interest  of  the  Plans  and  their 
participants.  The  appUcants  responded 
to  this  comment  by  citing  the  safeguards 
that  are  in  place  for  the  subject 
transactions.  As  a  condition  of  the 
exemption,  PCC  must  guarantee  that  if 
the  PCC  Stock  is  sold,  the  price  cannot 
be  less  than  it  was  in  1991  when 
American  Financial  Corporation  first 
became  a  50%  owner  of  PCC  Stock.  A 
similar  guarantee  is  in  place  for  the  GCC 
Stock.  'This  legally  binding  commitment 
is  enforceable  by  an  independent  bank 
and  must  be  secured  by  a  letter  of  credit, 
bond  or  escrow  account.  This 
guarantees  that  the  Plans  will  receive  a 
minimum  price  in  the  event  the  PCC  or 
GCC  Stock  is  sold.  Such  a  right  is 
virtually  unobtainable  for  o&er  equity 
investments  available  to  the  Trusts. 

Another  commentator  raised  the 
question  of  why  the  exemption  had 
been  proposed  to  permit  the  continued 
holding  by  the  PCC  Plans  of  PCC  Stock 


when  PCC  had  been  losing  money.  The 
applicants  responded  that  PCC's  audited 
fiiiiancial  records  show  that  its  net 
income  from  continuing  operations 
(before  income  taxes  and  without  the 
cumulative  effect  of  an  accounting 
change  relating  to  income  taxes)  was 
$103  million  for  1992,  $99.1  million  fbr 
1991,  and  $114.6  million  for  1990.  The 
applicants  further  {>oint  out  that  the 
PCC  Stock  has  proved  to  be  an  excellent 
investment  for  the  PCC  Plans  as  it  has 
increased  in  value  from  about  $23  per 
share  in  1991  to  $35  per  share  as  of  July 
28,  1993.  Absent  the  proposed 
exemption,  this  investment  would  have 
been  unavailable  to  the  Plans. 

The  Department  has  considered  the 
entire  record,  including  the  comments 
received  and  the  applicants'  response  to 
the  comments,  and  has  determined  to 
grant  the  exemption  as  it  was  proposed. 
FOn  FURTHER  MFORMATKM  CONTACT:  Gary 
H.  L.efkowitz  of  the  Department, 
telephone  (202)  219-6881.  (This  is  not 
a  toll-free  number.) 

New  Emory  University  Health  Plan  (the 
Emory  Plan)  and  The  Emory  Clinic 
Health  Flan  (the  Clinic  Plan;  Together, 
the  Plans)  Located  in  Atlanta,  GA 

(Prohibited  Transaction  Exemption  93-62; 
Exemption  Appiicatioa  No«.  D-9098  and  D- 
9099) 

Exemption 

Section  I.  Covered  Tmnsactions 

The  restrictions  of  section  406  (b)(1) 
and  (b)(2)  of  the  Act  shall  not  apply  to: 
(1)  The  selection  by  the  Plans  of  health 
care  service  providers  affiliated  with 
Emory  University  (Emory)  and  the 
Emory  Clinic  (the  Clinic)  who  are 
participating  in  a  preferred  provider 
network  of  physicians,  hospitals  and 
other  health  care  providers  (the 
Network),  which  may  provide  services 
to  the  Plans:  (2)  and  the  direct  or 
indirect  payment  of  fees  charged  by 
physicians,  hospitals  and  other  health 
care  providers  affiliated  with  Emory  and 
the  Clinic,  who  are  parties  in  interest 
with  respect  to  the  Plans,*  in  connection 
with  health  care  services  rendered  to 
participants  and  beneficiaries  of  the 
Plans,  provided  the  conditions  set  forth 
in  Section  U  below  are  satisfied. 

Section  U.  Conditions 

A.  At  least  50%  of  the  physicians  and 
50%  of  the  hospitals  included  in  the 


>  Tlw  Oapajtmaat  b«U«vM  thai  any  relief  from 
section  406(a]  of  the  Act  thai  may  be  necetaary  In 
connection  with  this  tnnaactioa  i»  provided  by  the 
statutory  examptioD  for  the  provision  of  san-icea  to 
a  plan  by  a  party  In  Interest  conlalned  ic  lectloa 
408<b)(2)  of  tha  Act  and  It  (s  inappiDprtata  to 
provide  any  relief  herein  from  section  40e(a) 
beyond  that  provided  by  the  statutory  exemptioa. 
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Network  are  not  affiliated  with  Emory  or 
the  Clinic: 

B.  All  fees  charged  by  health  care 
providers  within  the  Network,  whether 
or  not  they  are  affiliated  with  Emory 
and/or  the  Clinic,  have  been  negotiated 
on  behalf  of  the  Plans  by  their 
independent  fiduciary; 

C.  The  Plans'  independent  fiduciary 
selects  the  health  care  providers  who 
participate  in  the  Network; 

D.  Emory  and  the  Clinic  will  engage 

a  qualified,  independent  organization  to 
conduct  a  thorough  audit  of  the 
processing  of  benefit  claims  by  The 
Prudential  Insurance  Company  of 
America  (Prudential)  at  the  close  of  the 
first  year  of  operation  of  the  managed 
care  arrangement  described  herein,  and 
at  least  every  two  years  thereafter  (if 
Prudential  continues  to  perform  the 
claims  processing  function); 

E.  All  dealings  between  the  Plans  and 
the  health  care  providers  afHliated  with 
Emory  and/or  the  Clinic  included 
within  the  Network  are  on  a  basis  no 
less  favorable  to  the  Plans  than  such 
dealings  with  unaffiliated  health  care 
providers  who  are  included  within  the 
Network;  and 

F.  Participants  and  beneficiaries  of  the 
Plans  are  permitted  to  select  any  health 
care  provider  that  they  desire,  whether 
that  provider  participates  in  the 
Network  or  not,  and  regardless  of 
whether  the  provider  is  affiliated  with 
Emory  andi'or  the  Clinic. 

For  a  more  complete  statement  of  the 
facts  and  representations  supporting  the 
Department's  decision  to  grant  this 
exemption,  refer  to  the  notice  of 
proposed  exemption  published  on  June 
9. 1993  at  58  FR  32369. 
EFFECTIVE  DATE:  This  exemption  is 
effective  January  1, 1993. 
WRITTEN  COMMENTS  AND  HEARiNO 
REQUESTS:  The  Department  received  one 
written  comment  and  no  hearing 
requests  with  respect  to  the  proposed 
exemption.  The  comment  letter,  whicli 
was  submitted  on  behalf  of  several 
Emory  Plan  participants  who  live  and 
work  outside  the  immediate  Atlanta 
area,  raised  two  obiections  to  the 
proposed  exemption. 

The  commentator  objected  to  the 
representation  that  "Coinsurance  and 
deductibles  for  out-of-Network  health 
care  will  be  roughly  comparable  to  those 
applicable  under  the  Prior  Plans. ' '  The 
commentator  remarked  that  going  from 
80%  coinsurance  to  70%  coinsurance, 
and  having  deductibles  raised  from 
200-300%  (depending  on  the  number  of 
dependents),  is  not  "roughly 
comparable".  The  commentator  also 
stated  that  the  participants  in  question, 
since  they  live  in  Oxford,  Georgia,  a 


small  town  40  mile*  from  Atlanta,  ate  , 
limited  in  choice  for  pharmaceutical    . 
services  by  the  Emory  Plfin  to  Eckerd 
Pharmacies,  althou^i  many  of  these 
participants  would  prefer  the  services  of 
a  different  local  pharmacy. 

The  applicant  responded  to  the  two 
points  raised  by  the  <»nimentator.  Tlje 
applicant  stated  whi  e  the  comment 
correctly  pointed  oui  the  reduction  in 
coinsurance  payments  and  increase  in 
deductibles  for  out-of-Network  health 
care,  benefits  have  b(«en  expanded  to 
include  preventive  cire,  including 
routine  physical  exa  ninations,  well 
baby  care,  routine  m  immograms  and 
vision  and  heanng  cure,  whether 
performed  by  EmuryOre  Network  or 
out-of-Network  prov  ders.  Under  the 
Prior  Plans,  these  items  were  not 
covered  at  all.  Morec  ver,  monthly 
health  insurance  premiums  payable  by 

Eartici  pants  through  payroll  deductions 
ave  decreased.  Tak  ng  ell  this  into 
account,  the  applicait  reiterated  its 
belief  that  out-of-Nel  work  benefits 
under  the  Plans  are  indeed  roughly 
comparable  to  benef  ts  pro\aded  under 
the  Prior  Plans. 

With  regard  to  prejcription  drugs,  the 
applicant  acknowlecged  that  the  only 
pharmacy  in  the  Oxford  area  that  is  a 
Network  member  is  m  Eckerd 
Pharmacy.  The  appl.cant  stated  that  this 
is  because  Prudential,  the  Plans' 
independent  fiducia7,  has  entered  into 
contractual  arrangenientf  with  Eckerd 
under  which  Eckerd  provides  drugs  to 
EmoryCare  participants  at  discount 
rates.  Under  these  cc  ntractual 
arrangements,  Eckerl  is  entitled  to 
exclusivity  within  the  Network.  The 
Oxford  participants  !iave  discussed  with 
Prudential  their  desire  to  include 
another  Oxford  area  pharmacy  in  the 
Network,  but  Prudectial  has  determined 
that  it  is  more  benefidal  to  the  Plans  to 
retam  the  single  exclusive  agreement 
with  Eckerd  rather  U.an  to  negotiate 
several  agreements  vith  individual 
Atlanta-area  drug  stores. 

In  summary,  the  ajiplicant  responded 
by  stating  that  the  comment  raised 
concerns  about  the  benefit  structure  of 
the  Plans,  rather  thai  the  essence  of  the 
proposed  exemption  naniely  the 
inclusion  in  the  Netvork  of  health  care 
pro%dders  affiliated  vith  Emory  and  the 
Clinic.  The  applicant  believes  that  the 
benefits  under  the  Pirns  are 
significantly  better  tl:  an  those  under  the 
Prior  Plans  from  the  ;>erspective  of  the 
vast  majority  of  Plan  pa'licipants,  and 
Emory  has  gone  to  gr  )at  lengths  in 
attempting  to  accomiiodate  the  needs  of 
the  Oxford-area  parti  :ipants  as  well. 

The  Department  h(  s  considered  the 
entire  record,  including  the  comment 
submitted  and  the  apphcant's  response 


to  the  comment,  and  has  determined  to 
grant  the  exemption  as  it  was  proposed. 
FOR  FURTHER  MFORMATKM  CONTACT:  Gary 
H.  Lefkowitz  of  the  Department, 
telephone  (202)  219-8881.  (This  is  not 
a  toll-free  number.) 

General  Infiormation 

The  attention  of  interested  persons  is 
directed  to  the  following: 

(1)  The  fact  that  a  transaction  is  the 
subject  of  an  exemption  under  section 
408(a)  of  the  Act  and/or  section 
4975(c)(2]  of  the  Code  does  not  relieve 
a  fiduciary  or  other  party  in  interest  or 
disqualified  person  from  cenain  other 
provisions  to  which  the  exempuons 
does  not  apply  and  the  general  nduciary 
responsibility  provisions  of  section  404 
of  the  Act,  which  among  other  things 
require  a  fiduciary  to  discharge  his 
duties  respecting  the  plan  solely  in  the 
interest  of  the  participants  and 
beneficiaries  of  the  plan  and  in  a 
prudent  tsshion  in  accordance  with 
section  404(a)(1)(B)  of  the  Act;  nor  does 
it  affect  the  requirement  of  section 
401(a)  of  the  Code  that  the  plan  must 
operate  for  the  exclusive  benefit  of  the 
employees  of  the  employer  maintaining 
the  plan  and  their  beneficiaries; 

(2)  These  exemptions  are 
supplemental  to  and  not  in  derogation 
of,  any  other  provisions  of  the  Act  and/ 
or  the  Code,  including  statutory  or 
administrative  exemptions  and 
transactional  rules  Furthermore,  the 
fact  that  a  transaction  is  subject  to  an 
administrative  or  statutory  exemption  is 
not  dispositive  of  whether  the 
transaction  is  in  fact  a  prohibited 
transaction:  and 

(3)  The  availability  of  these 
exemptions  is  subject  to  the  express 
condition  that  the  material  facts  and 
representations  contained  in  each 
application  accurately  describes  all 
material  terms  of  the  transaction  which 
is  the  subject  of  the  exemption. 

Signed  at  Washington.  DC,  this  2Dd  day  of 
Septemt>er.  1993. 
Ivan  StrasMd. 

Director  of  Exemption  Determinations, 
Pension  and  Welfare  Benefits  Administration, 
U.S.  Department  of  Labor. 
IFR  Doc.  93-21820  Filed  9-7-93:  8.45  am) 
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NATIONAL  COMMISSION  FOR 
EMPLOYMENT  POUCY 

Meeting 

action:  Notice  of  meeting. 

SUMMARY:  Pursuant  to  the  provisions  of 
the  Federal  Advisory  Committee  Act 
(Pub.  L.  92-463:  86  Stat.  770)  notice  is 
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hereby  given  of  a  public  meeting  to  be 
held  in  Baltimore,  Maryland,  on 
Thursday  and  Friday.  September  23  and 
24, 1993.  at  the  Vista  International 
Hotel,  1400  M  Street.  NW..  Washington, 
DC,  in  Ballroom  A,  located  on  the 
Ballroom  Level. 

DATES:  Thursday  September  23, 1993,  9 
a.m.-5  p.m. 

Friday  September  24. 1993,  9  a.m.-12 
p.m. 

STATUS:  The  meeting  is  to  be  open  to  the 
public. 

MATTERS  TO  BE  MSCUSSEO:  The  purpose 
of  this  public  meeting  is  to  enable  the 
Commission  members  to  discuss 
progress  on  the  research  agenda,  future 
research,  and  budget  and  administrative 
matters. 

Fon  PUfrrxER  information  contact: 
Barbara  C.  McQuown.  Director.  National 
Commission  for  Employment  Policy, 
1522  K  Street,  NW.,  suite  300, 
Washington.  DC  20005,  (202)  724-1545. 
SUPPLEMENTARY  INFORMATION:  The 
National  Commission  for  Employment 
Policy  was  established  pursuant  to  title 
rV-F  of  the  Job  Training  Partnership  Act 
(Pub,  L.  97-300).  The  Act  charges  the 
Commission  with  the  broad 
responsibility  of  advising  the  President, 
and  *he  Congress  on  national 
employment  issues. 

The  meeting  will  be  open  to  the 
public.  Handicapped  individuals 
wishing  to  attend  should  contact  the 
Commission  so  that  appropriate 
accommodations  can  be  made. 

Anyone  wishing  to  submit  comments 
prior  to  the  meeting,  should  do  so  by 
CO.B.  September  20,  and  they  will  be 
included  in  the  record.  Minutes  of  the 
meeting  will  be  available  for  public 
inspection  at  the  Commission's 
headquarters,  1522  K  Street,  NW.,  suite 
300.  Washington.  DC  20005. 

Signed  at  Washington.  DC.  this  1st  day  of 
September  1993. 
BariMraC  McQuown, 
Director.  National  Commission  for 
Employment  Policy. 
IFR  Doc  93-2ia53  Filed  9-7-93;  8:45  am) 
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NATIONAL  FOUNDATION  ON  THE 
ARTS  AND  THE  HUMANITIES 

Arts  In  Education  Advisory  Council; 
Maatlng 

I     Pursuant  to  section  10(a)(2)  of  the 
Federal  Advisory  Committee  Act  (Pub. 
L.  92-463).  as  amended.  noUce  is  hereby 
given  that  a  meeting  of  the  Advisory 
Council  on  Arts  Education  (Ad  Hoc 
Steering  Group)  will  be  held  on 
September  20, 1993,  from  10  a.m.  to  5 


p.m.,  in  room  M07  at  the  Nancy  Hanks 
Center,  1100  Pennsylvania  Avenue  NW., 
Washington,  IX). 

This  meeting  will  be  open  to  the 
public  on  a  space  available  basis  to 
discuss  draft  planning  objectives  and 
possible  strategies  for  arts  education 
within  the  Endowment. 

Any  interested  person  may  observe 
meetings,  or  portions  thereof,  which  are 
open  to  the  public,  and  may  be 
permitted  to  participate  in  the 
discussions  at  the  discretion  of  the 
meeting  chairman  and  with  the 
approval  of  the  full-time  federal 
employee  in  attendance. 

It  you  need  spedal  accommodations 
due  to  a  disability,  please  contact  the 
Office  of  Special  Constihiencies. 
National  Endowment  for  the  Arts,  1100 
Pennsylvania  Avenue  NW.,  Washington. 
DC  20506,  202/682-5532.  TTY  202/682- 
5496,  at  least  (7)  days  prior  to  the 
meeting. 

Further  information  with  reference  to 
this  meeting  can  be  obtained  from  Ms. 
Yvonne  M.  Sabine.  Conunittee 
Management  Officer,  National 
Endowment  for  the  Arts.  Washington, 
DC  20506.  or  call  2027682-5439. 

Dated:  September  1, 1993. 
Yvoona  M.  SabiiM, 

Director.  Office  of  Panel  Operations,  National 
Endowment  for  the  Arts. 
IFR  Doc.  93-21775  Filed  9-7-93:  8;45  am) 
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Challanga  and  Advancamant  Advlaory 
Panal;  Maatlng 

Pursuant  to  Section  10(a)(2]  of  the 
Federal  Advisory  Committee  Act  (Pub. 
L.  92-463),  as  amended,  notice  is  hereby 
given  that  a  meeting  of  the  Challenge 
and  Advancement  Advisory  Panel 
(Theater  Challenge  Section)  to  the 
National  Council  on  the  Arts  will  be 
held  on  September  23-24, 1993,  from 
9:30  a.m.  to  5:30  p.m.,  on  September  23, 
1993  and  from  9:30  a.m.  to  3  p.m.  on 
September  24. 1993.  This  meeting  will 
be  held  in  room  730.  at  the  Nancy 
Hanks  Center.  1100  Pennsylvania 
Avenue.  NW..  Washin^on,  DC  20506. 

Portions  of  this  meeting  will  be  open 
to  the  public  bom  9:30  a.m.  to  10  a.m. 
on  September  23, 1993  and  from  2:30 
p.m.  to  3  p.m.  on  September  24, 1993 
for  introductions  and  a  discussion  of 
guidelines  and  policy. 

The  remaining  portions  of  this 
meeting  from  10  a.m.  to  5:30  p.m.  on 
September  23. 1993  from  9:30  am.  to  3 
p.m.  on  September  24, 1993  are  for  the 
purpose  of  Panel  review,  discussion, 
evaluation,  and  recommendation  on 
applications  for  financial  assistance 
under  the  National  Foundation  on  the 


Arts  and  the  Humanities  Act  of  1965.  as 
amended,  including  information  given 
in  confidence  to  the  agency  by  grant 
applicants.  In  accordance  with  the 
determination  of  the  Chairman  of 
November  24. 1992,  these  sessions  will 
be  closed  to  the  public  pursuant  to 
subsection  (c)  (4).  (6)  and  (9)(B)  of 
section  552b  of  Title  5,  United  States 
Code. 

Any  pereon  may  observe  meetings,  or 
portions  thereof,  of  advisory  panels 
which  are  open  to  the  public,  and  may 
be  permitted  to  participate  in  the 
panel's  discussions  at  the  descretion  of 
the  panel  chairman  and  with  the 
approval  of  the  full-time  Federal 
employee  in  attendance. 

If  you  need  spedal  accommodations 
due  to  a  disability,  please  contact  the 
Office  of  Special  Constituencies. 
National  Endowment  for  the  Arts,  1100 
Pennsylvania  Avenue,  NW.. 
Washington,  DC  20506,  202/682-5532, 
TYY  202/682-5496,  at  least  seven  (7) 
days  prior  to  the  meeting. 

Further  information  with  reference  to 
this  meeting  can  be  obtained  from  Ms. 
Yvonne  Sabine.  Committee  Managemeni 
OfBcer,  National  Endowment  for  the 
Arts.  Washington,  DC,  20506.  or  call 
202/682-5439. 

Dated:  September  1. 1993. 
Yvonna  M.  SabiiM. 

Director,  Office  of  Panel  Operations,  National 

Endowment  for  the  Arts. 

IFR  Doc.  93-21776  Filed  9-7-93;  8:45  am) 
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Challanga  and  Advancamant  Advlaory 
Panal;  Maatlng 

Pursuant  to  Section  10(a)(2)  of  the 
Federal  Advisory  Committee  Act  (Public 
Law  92-463).  as  amended,  notice  is 
hereby  given  that  a  meeting  of  the 
Challenge  and  Advancement  Advisory 
Panel  (Presenting  and  Commissioning 
Challenge  Section)  to  the  National 
Council  on  the  Arts  will  be  held  on 
September  28. 1993  bom  9  a.m.  to  5:30 
p.m.  This  meeting  will  be  held  in  room 
730,  at  the  Nancy  Hanks  Center,  1100 
Pennsylvania  Avenue,  NW., 
Washington,  DC,  20506. 

A  portion  of  this  meeting  will  be  open 
to  the  public  bom  9  a.m.  to  10  a.m.  for 
introductions. 

The  remaining  portion  of  this  meeting 
bom  10  a.m.  to  5:30  p.m.  is  for  the 
purpose  of  Panel  review,  discussion, 
evaluation,  and  recommendation  on 
applications  for  financial  assistance 
under  the  National  Foundation  on  the 
Arts  and  the  Humanities  Act  of  1965,  as 
amended,  including  information  given 
in  confidence  to  the  agency  by  grant 
applicants.  In  accordance  witn  the 


detenmnation  of  the  Chairman  of 
November  24. 1992,  this  session  will  be 
closed  to  the  public  pursuant  to 
subsection  (c)  (4),  (6),  and  (9)(B)  of 
section  5S2b  of  title  5,  United  States 
Code. 

Any  person  may  observe  meetings,  or 
portions  thereof,  of  advisory  panels 
which  are  open  to  the  public,  and  may 
be  permitted  to  participate  in  the 
panel's  discussions  at  the  discretion  of 
the  panel  chairman  and  with  the 
approval  of  the  full-time  Federal 
employee  in  attendance. 

If  you  need  special  accommodations 
due  to  a  disability,  please  contact  the 
Office  of  Special  Constituencies, 
National  Endowment  for  the  Arts,  1100 
Pennsylvania  Avenue,  NW., 
Washington,  DC  20506,  202/682-5532, 
TYY  202/682-5496,  at  least  seven  (7) 
days  prior  to  the  meeting. 

Further  information  with  reference  to 
this  meeting  can  be  obtained  from  Ms. 
Yvonne  Sabine,  Committee  Management 
Officer.  National  Endowment  for  the 
Arts,  Washington,  DC,  20506,  or  call 
202/682-5439. 

Dated:  September  1, 1993. 
Yvoniw  M.  SabiiM, 

Director,  Office  of  Panel  Operations.  National 
Endowment  for  thf  Arts. 
IFR  Doc  93-21778  Filed  9-7-93;  8:45  am] 
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Dane*  Advisory  Panel;  Nottca  of 
Meeting 

Pursuant  to  section  10(a)(2)  of  the 
Federal  Advisory  Committee  Act  (Pub. 
L.  92-463),  as  amended,  notice  is  hereby 
given  that  meeting  of  the  Dante 
Advisory  Panel  (Overview  Section)  to 
the  National  Council  on  the  Arts  will  be 
held  on  September  22, 1993  from  9  a.m. 
to  6  p.m.  This  meeting  will  be  held  in 
room  M-07,  at  the  Nancy  Hanks  Center, 
1100  Pennsylvania  Avenue,  NW., 
Washington.  DC.  20506. 

This  meeting  will  be  open  to  the 
public  on  a  space  available  basis.  Topics 
of  discussion  will  include  the  activities 
of  the  Dance  Program  and  issues  facing 
the  Donee  field. 

Any  interested  person  may  observe 
meetings,  or  portions  thereof,  which  are 
open  to  the  public,  and  may  be 
permitted  to  participate  in  the 
disciissions  at  the  discretion  of  the 
meeting  cliairman  and  with  the 
approval  of  the  full-time  federal 
employee  in  attendance. 

If  you  need  special  acconunodations 
due  to  a  disability,  please  contact  the 
Office  of  Special  Constituencies, 
National  Endowment  for  the  Arts,  1100 
Pennsylvania  Avenue  NW,  Washington. 
DC  20506,  202/682-5532,  TTY  202/682- 


5496,  at  least  seven  (7)  days  prior  to  the 
meeting. 

Further  information  with  reference  to 
this  meeting  can  be  obtained  from  Ms. 
Yvonne  M.  Sabine,  Committee 
Management  Office ,  National 
Endowment  for  the  Arts,  Washington, 
DC  20506,  or  call  232/682-5439. 

Dated:  September  1. 1993. 
Yvonne  M.  Sdbins. 

Director,  Office  of  Par  el  Operations.  National 
Endowment  for  the  Aits. 
(PR  Doc.  93-21777  Filed  9-7-93,  8:45  am) 
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Humanities  Panel;  Meeting 

AGENCY:  National  Endowment  for  the 

Humanities. 

ACTION:  Notice  of  neetings. 

SUMMARY:  Pursuant  to  the  provisions  of 
the  Federal  Adviso  7  Committee  Act 
(Pub.  L.  92^63,  as  amended),  notice  is 
hereby  given  that  the  following 
meetings  of  the  Hu  nanities  Panel  will 
be  held  at  the  Old  I'ost  Office,  1100 
Pennsylvania  Averue,  NW., 
Washington.  DC  2C  5 06. 
FOP  FURTHER  MFOR  (ATKM  CONTACT: 
David  C  Fisher,  Ax .'.-isory  Committee 
Management  Offictr.  National 
Endowment  for  the  Humanities, 
Washington,  DC  2C506;  telephone  (202) 
606-8322.  Hearing  impaired  individuals 
are  advised  that  Iniormation  on  this 
matter  may  be  obta  jied  by  contacting 
thB  Endowment's  IDD  terminal  on  (202) 
606-8282. 

8UPPi.EMENTARY  MFMMATK>N:  The 
proposed  meetings  tre  for  the  purpose 
of  panel  review,  di  xnission,  evaluation 
and  recommendati<)n  on  applications 
for  financial  assistence  imder  the 
National  Foimdatjcn  on  the  Arts  and  the 
Humanitias  Act  of  1965.  as  amended, 
including  discussi(i)  of  information 
given  in  confidence  to  the  agency  grant 
applicants.  Because  the  proposed 
meetings  will  cons  der  information  that 
is  likely  to  disclose:  (1)  Trade  secrets 
and  commercial  or  financial  information 
obtained  from  a  pe:'Son  and  privileged 
or  confidential;  or  (2)  information  of  a 
personal  nature  the  disclosure  of  which 
would  constitute  a  clearly  imwarranted 
invasion  gf  person^  privacy,  pursuant 
to  authority  granted  me  by  the 
Chairman's  Delegation  of  Authority  to 
Close  Advisory  Committee  meetings, 
dated  September  9,  1991, 1  have 
determined  that  thtife  meetings  will  be 
closed  to  the  public  pursuant  to 
subsections  (c)  (4),  and  (6)  of  section 
552b  of  title  5,  UnHed  States  Code. 

1.  Date:  September  16, 1993. 
Time:  8:30  a.m.  to  !  o.m. 


Room:  415. 

Pxx>gram:  This  coeeting  will  review 
applicatioas  for  Library  and  Archival 
PireRervation  end  Accen  ProjecU,  tubmitted 
to  the  Division  of  Preservation  and  Accsm. 
for  projectc  beginning  after  January  1. 1994. 

2.  Date:  September  17. 1993. 
Time:  8:30  B.m.  to  5  p.m. 
Room:  415. 

Program:  This  meeting  will  review 
applications  for  Library  and  Archival 
Preservation  and  Accsm  Projects,  tubmitted 
to  the  Division  of  Preawation  and  Access, 
for  projects  beginning  after  January  1. 1994. 

3.  Date:  September  20. 1993. 
Time:  8:30  a.m.  to  5  p.m. 
Room:  415. 

Program:  This  meeting  will  review 
applications  for  Library  and  Archival 
Preservation  and  Access  Projects,  sulxnitted 
to  the  Di\ision  of  Preservation  and  Acceu. 
for  projects  beginning  after  January  1. 1994. 

4.  Date:  September  24. 1993. 
Time:  8:30  a.m.  to  5  p.m. 
Room:  415. 

Program:  This  meeting  will  review 
applications  for  Library  and  Archival 
Preservation  and  Access  Projects,  submitted 
to  the  Division  of  Presentation  and  Access, 
for  projects  beginning  after  January  1. 1994. 

5.  Date:  Septemtter  27. 1993. 
Time:  9  a.m.  to  5  p.m. 
Room:  526. 

Program:  This  meeting  will  exchange  views 
on  ways  by  which  the  Public  Humanities 
Projects  Program  can  more  fully  meet  the 
mission  of  the  Division  of  Public  Programs — 
to  engage  all  Americans  in  the  study  of 
human  history  and  cultxire  through  the 
humanities.  Interested  members  of  the  public 
ere  welcome  to  attend. 
lliomas  Kingston. 

Advisory  Committee  Management  Officer 
(Alternate). 
(FR  Doc.  93-21779  Filed  9-7-93;  8:45  am] 
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International  ExhibiUone  Federal 
Advisory  Committee;  Meeting 

Pursuant  to  section  10(a)(2)  of  the 
Federal  Advisory  Committee  Act  (Pub. 
L.  92-463),  as  amended,  notice  is  hereby 
given  that  a  meeting  of  the  Federal 
Advisory  Committee  on  International 
Exhibitions  will  be  held  on  September 
23, 19S3  from  9  a.m.  to  5:30  p.m.  This 
meeting  will  be  held  in  Toom  820.  at  the 
Nancy  Hanks  Center.  1100  Pennsylvania 
Avenue,  NW.,  Washington,  DC  20506. 

A  portion  of  this  meeting  will  be  opien 
to  the  public  from  9  a.m.  to  9:30  p.m. 
for  introductions. 

The  remaining  portion  of  this  meeting 
from  9:30  a.m.  to  5:30  p.m.  is  for  the 
purpose  of  Panel  review,  discussion, 
elevation,  and  recommendation  on 
applications  for  financial  assistance 
under  the  National  Foimdation  on  the 
Arts  and  the  Humanities  Act  of  1965,  as 
amended,  including  information  given 
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in  confidence  to  the  agency  by  grant 
applicants.  In  accordance  with  the 
determination  of  the  Chairman  of 
November  24,  1992,  this  session  will  be 
closed  to  the  public  pursxunt  to 
subsection  (c)  (4),  (6)  and  (9)(B)  of 
section  552b  of  title  5,  United  States 
Code. 

Any  person  may  observe  meetings,  or 
portions  thereof,  of  advisory  panels 
which  are  open  to  the  public,  and  may 
be  permitted  to  participate  in  the 
panel's  discussions  at  the  discretion  of 
the  panel  chairman  and  with  the 
approval  of  the  full-time  Federal 
employee  in  attendance. 

If  you  need  special  accommodations 
due  to  a  disability,  please  contact  the 
Office  of  Special  Constituencies, 
National  Endowment  for  the  Arts.  1100 
Pennsylvania  Avenue  NW..  Washington, 
DC  20506,  202/682-5532,  TYY  202/ 
682-5496,  at  least  seven  (7)  days  prior 
to  the  meeting. 

Further  information  with  reference  to 
this  meeting  can  be  obtained  from  Ms. 
Yvonne  Sabine,  Committee  Management 
Officer,  National  EndoMrment  for  the 
Arts,  Washington,  DC  20506,  or  call 
202/682-5439. 

Dated:  September  1, 1993. 
Yvoniu  M.  Sabine. 

Dmctor,  Office  of  Panel  Operations,  National 
Endowment  for  the  Arts. 
[FR  Doc.  93-21774  Piled  9-7-93;  8:4S  am] 
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NATIONAL  SCIENCE  FOUNDATION 

Division  of  Computor  and  Computation 
Rasaarch;  Spaclal  Emphaala  Panal, 
Notica  of  MaaUng 

summary:  In  accordance  with  the 
Federal  Advisory  Committee  Act  (Public 
Law  92-463.  as  amended),  the  National 
Science  Foundation  annoimces  the 
following  meeting. 
SUPPt^MEMTARV  MFORMATKM:  The 

purpose  of  the  meeting  is  to  review  and 
evaluate  proposals  and  provide  advice 
and  recommendations  as  part  of  the 
selection  process  for  awards.  Because 
the  propcwals  being  reviewed  include 
information  of  a  proprietary  or 
confidential  nature,  including  technical 
information:  financial  data,  such  as 
salaries;  and  personal  information 
concerning  individuals  associated  with 
proposals,  the  meetings  are  closed  to  the 
public  These  matters  are  within 
exemptions  (4)  and  (6)  of  5  U.S.C 
552b(c).  Government  in  the  Sunshine 
Act. 

Name:  Special  Emphasis  Panel  in  Dhrlaion 
of  Ccmputar  k  ConiMtatlon  Research. 
Data:  September  30. 1093. 


Time:  830  a.m.S  p.m. 

Place:  1110  Vermont  Avenue.  15th  St., 
NW.  Washington,  DC 

Type  of  Meeting:  Qoaed. 

Agenda:  Review  and  evaliiate  Small 
Businesa  Innovative  propouls. 

Contact:  Dr.  Bruce  H.  Barnea.  Acting 
Diviaion  Director,  Computer  and 
Computation  Research.  Nabonal  Science 
Foundation,  Rm.  304,  Waahington.  DC  20550 
(202)  357-9747. 

M.  Babacca  Winkkr. 

Committee  ^4anagement  Officer. 

IFR  Doc.  93-21841  Filed  9-7-93;  8:45  am] 
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NUCLEAR  REGULATORY 
COMMISSION 

NRC  Woffcahop  Digital  Syatama 
Rallablllty  and  Nuclaar  Safety 

AGENCY:  Nuclear  Regulatory 

Commission. 

ACTION:  Notice  of  Digital  Systems 

Reliability  and  Nuclear  Safety 

Workshop  final  agenda;  open  to  public. 

SUMMARY:  FRN  58  FR  37034  No.  130  07/ 
09/93  contained  preliminary  notice  and 
agenda  for  a  workshop  on  September 
13-14. 1993.  This  notice  provides  the 
final  agenda  for  this  worluhop.  The 
purpose  of  the  workshop  is  to  (1) 
provide  feedback  to  the  NRC  from 
outside  experts  regarding  proposed 
safiety  issues  and  proposed  regulatory 
positions  and  researcn  associated  with 
the  application  of  digital  systems  in 
nuclear  power  plants;  and  (2)  to 
continue  the  in-depth  exposure  of  the 
NRC  staff  to  digital  svstems  design 
issues  related  to  nuclear  safety  by 
disoissions  with  experts  in  the  state  of 
the  art  and  practice  of  digital  systems. 
The  National  Institute  of  Standards  and 
Technology  (NIST)  is  assisting  the 
Nuclear  Regulatory  Commission  (NRC) 
in  hosting  this  workshop. 
DATES:  September  1^-14. 1993.  from 
8:30  a.m.  to  6  p.m.  each  day. 
A00RE88ES:  Holiday  Inn  Crowne  Plaza. 
Rockville,  Maryland. 
PARTICIPATION:  Nuclear  Regulatory 
Commission  Staff,  Nuclear  Industry 
Professionals.  Digital  Software 
Professionals,  and  others. 
AGENDA:  September  13, 1993. 

8:00  Registration 
Opening  Session 
Chair  Mr.  Lao  Beltracchl.  USNRC 

8:30    WelconM 
Commissioner  Kenneth  C  Rogers 
U.S.  N\iclear  Regulatory  Commission 

8:45    Welcome  and  Opening  Statement 
Mr.  Brie  Beck)ord.  Director 
Office  of  Nuclaar  Regulatory  Researdi 
U.S.  Nuclear  Regulatoiy  Commission 

9:00    Welcmne  and  ACRS  Perspective 


Dr.  J.  Ernest  Wllklns.  Chairman 

Advisory  Committee  on  Reactor  Safeguards 

U.S.  Nuclear  Regulatory  Commiaaion 

lasue  Session;  Perspective  for  Nuclear 
Power  Plants 

Chair:  Mr.  Joel  Kramer,  USNKC 
9:15    Presentation  on  NRC  Regulatory 
Positions  and  Guidelines 

Mr.  William  Russell 

Associate  Director  for  Inspection  and 
Technical  Assessment 

Office  of  Nuclear  Reactor  Regulation 

U.S.  Nuclear  Regulatory  Coinmission 
9:45    NRC  Research  Activities 

Mr.  Leo  Beltracchl 

Senior  Project  Manager 

OfTice  of  Nuclear  Regulatory  Research 

U.S.  Nuclear  Regulatory  Conmiission 
10:15    Industry  Perspective 

Mr.  Richard  Blauw 

Commonwealth  Edison  Company 
10:45    Break 

1 1 :00    Experiences  from  Application  of 
Digital  Systems  in  a  NPP 

Mr.  Paul  Joannou 

Ontario  Hydro 

Technical  Session:  Digital  Safety  Systems 
for  Nuclear  Power  Plants 

Chair  Mr.  Joseph  Joyce.  USNRC 
1 1 :30    Hardware  Aspects  for  Safety-Critical 
Systems 

Mr.  Al  Sudduth 

Duke  Power  Company 
1 1 :  50    Software  Aspects  for  Safety-Critical 
Systems 

Dr.  John  Chemiavsky 

National  Science  Foundation 
12:10    Human  Aspects  for  Safety-Critical 
Systenu 

Dr.  Lewis  Haines 

Nuclear  Industry  Independent  Consultant 
12:30    Questions  and  Discussion 
1:00    Lunch 

Technical  Session:  Software  Engineering 
for  High  Integrity  Systems 

Chair:  Ms.  Dolores  Wallace,  NIST 
2:30    System  and  Software  Hazard  Analysis 
for  Nuclear  Applications 

Dt.  Nancy  Leveson 

University  of  Washington 
2:55    Formal  Methods  for  Requirements  and 
Specifications 

Dr.  John  McHugb 

Portland  State  University 
3:20    Software  Test  Cases  Derived  from 
Formal  Requirements 

Mr.  Robert  Poston 

Interactive  Development  Environments 
3:45    Break 

4 :00    Object  Oriented  Design  for  Safiety- 
Critical  Systems 

Dr.  Barbara  Cutbill 

National  Institute  of  Standards  and 
Technology 
4:25    Questions  and  Discussions  on 
Technical  Session 

September  14, 1993 

8:00    Registration 

Technical  Session:  Methods  for  Reducing 
Risks  in  Software  Systems 

Chair  Dr.  John  Rushby,  SRI  International 
8:30    Automated  Tools  for  Safety-Critical 
Software 

Ms.  Anne-Marie  Lapassant 
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Commissariate  a  L'Energle  Atomlque 
8:55    Risks  of  Safety-Critical  Software 

Dr.  Winston  Royce 

TRW,  Incorporatad 
9:20    Software  Metrics  for  Safety-Critical 
Applications 

Mr.  Kyle  Rone 

IBM  Houston.  Texas 
9:45    Software  Reliability  for  Safety-Critical 
Applications 

Dr.  William  Everett  and  Mr.  John  Musa 

ATliT  Bell  Laboratories 
10:10    Questions  and  Discussion 
10:35    Break 

10:50    Software  Configuration  Management 
for  Safety-Critical  Applications 

Mr  Ron  Berlack 

Configuration  Management  International 
11:15    How  Much  Software  Verification  and 
Validation  is  Adequate  for  Nuclear 
Safety? 

Mr.  Roger  Pujii 

Logicon.  Incorporated 
1 1 :40    Software  Verification  and  Validation 
for  New  Technology  in  Nuclear  Settings 

Dr.  Lance  Miller 

Science  Applications  International 
Corporation 
12:05    Certification  of  Software  for  Reuse 
into  Safety-Critical  Applications 

Ms.  Charlotte  Scheper 

Research  Triangle  Institute 
12:30    Questions  and  Discussions 
1:00    Lunch 

2:30    Panel:  Application  of  Workshop  to 
NRC  activities  Moderators: 

Mr.  Franklin  D.  Coffman.  Jr. 

Office  of  Nuclear  Regulatory  Research 

Mr.  John  Cellagher 

OHice  of  Nuclear  Reactor  Regulation 
Panel  Members: 

Dr.  John  McHugh 

Portland  State  University 

Dr.  Joseph  Naser 

Electric  Power  Research  Institute 

Dr.  Winston  Royce 

TRW  Incorporated 

Dr.  John  Rushby 

SRI  International 
Panel  Issues: 

— Are  the  proper  issues  being  addressed? 
— What  other  issues  need  to  be  addressed? 
— Are  proposed  NRC  regulatory  positions 

complete  end  correct? 
— What  are  the  considerations  for  further 

research? 
4:30    Questions  and  Discussion 
5:00    Prepared  Statements 
5:30    NRC  Qosing  Remarks 
-Mr.  Franklin  D.  Coffman,  Jr..  Chief,  Human 

Factors  Branch.  OfBce  of  Nuclear 

Regulatory  Research. 
Dr.  Cecil  Thiomas,  Deputy  Director.  Division 

of  Reactor  Controls  and  Human  Factors. 

Office  of  Nuclear  Reactor  Regulation. 

SUPPLEMENTARY  tNFOmUTKM:  The 
following  documents  relevant  to  the 
workshop  are  now  in  the  NRC  Public 
Document  Room;  located  at  2120  L 
Street.  NW..  (Lower  Level).  Washington, 
DC: 

1.  Draft,  "Operating  Reactors  Digital 
Retrofits,  Digital  Systems  Review 
Procedures,"  Version  1 


2.  Draft.  "Branch  Technical  Position 
(HICB),  Digital  Instromentation  and 
Control  Systems  in  \dvanced  Plants." 

Two  additional  dMniments  relevant  to 
the  workshop  whicli  participants  may 
wish  to  review  are: 

1.  International  E  ertrotechnical 
Commission  Standi rd  B80,  "Software 
for  Computers  in  the  Safety  Systems  of 
Nuclear  Power  Plaits."  1986. 

2.  P-7-4.3.2,  Dra.t  8,  Americau 
National  Standard,  'Standard  Criteria 
for  Digital  Computers  in  Safety  Systems 
of  Nuclear  Povirer  Ganerating  Station." 

TECHNICAL  CONTACT}; 

Leo  Beltracchi,  USNRC.  Telephone:  301/492- 

3349.  Email:  IxbOurc^ov 
Dolores  Wallace,  NIS",  "alephone  301/975- 

3340.  Email:  wallaceOswe.ncsl.nist.gov 

Dated:  August  31, 1993. 

For  the  U.S.  Nuclefr  Regulatory 
Commission. 
Brian  W.  Sheron. 

Director,  Division  ofiystsms  Research,  Office 
of  Nuclear  Regulator)  Research. 
[FR  Doc.  93-21824  F  led  9-7-93;  8:45  am) 
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Whlttl«blow«r  Pfctoctlon; 
Announcement  of  Public  Moetingc 

AGENCY:  Nuclear  Regulatory 
Commission. 

ACnON:  Announce  nent  of  public 
meetings. 

8UMUARY:  The  Nuc  lear  Regulatory 
Commission  (N'RC  inten(b  to  hold 
public  meetings  at  four  locations  to 
discuss  current  wl  istleblower 
protection  activitic  s.  The  NRC  invites 
participation  in  th<«se  meetings  by  any 
interested  persons  including 
individuals  who  h  ive  made  safety 
allegations,  other  NRC  licensee 
employees,  licensee  and  contractor 
representatives,  and  the  public.  This 
action  is  intended  :o  assist  the  NRC  in 
evaluating  current  whistleblower 
protection  activities  ard  in 
recommending  improvements  in  the 
regulatory  process. 

MEETING  PARTICULAR:  The  meetings  will 
be  held  at  the  following  locations,  dates, 
and  times: 

1.  Matagorda  Hotel.  407  7th  St.,  Bay  City, 

Texas:  September  20. 1993,  6  p.m.-9 
p.m.,  and  Septetiber  21, 1993.  9  a.m.-12 
noon; 

2.  Embassy  Suites.  3: 10  NW  Grand  Avenue, 

Phoenix.  Arizon  i:  Seotember  28. 1993, 6 
p.m.-9  p.m.,  anc  September  29, 1993, 9 
a.m.-12  noon: 

3.  Radisson  Hotel,  35  Governor  Winthrop 

Blvd.,  New  Lone  on,  Coonectlcut: 
October  7. 1993, 6  p.rL-9  pm..  and 
October  8. 1993.  9  a.m.-12  noon:  and 


4.  Cleveland  State  Community  College, 
Student  Center,  Foundation  Room. 
Adkisaon  Drive,  Qeveland,  Tennessee: 
October  13, 1993. 6  p.m.-9  p.m..  and 
October  14, 1993, 9  a.m.-12  noon. 

FOR  FURTHER  INFORMATION  CONTACT: 
Laban  Coblentz,  Office  of  Enforcement. 
U.  S.  Nuclear  Regulatory  Commission, 
Washington.  DC  20555,  (301)  504-3553. 
SUPPt^MENTARY  MTORMATION:  On  July  6, 
1993,  the  NRC  Executive  Director  tm 
Operations  established  a  Review  Team 
for  reassessment  of  the  NRC  program  for 
protecting  whistleblowers  against 
retaliation.  The  Review  Team  is  to 
determine  whether  the  Commission  has 
taken  sufficient  steps  within  its 
authority  to  create  an  atmosphere, 
within  the  regulated  community,  in 
which  individuals  with  safety  concerns 
feel  free  to  engage  in  protected  activities 
without  fear  of  retaliation.  By  Federal 
Register  Notice.  58  FR  41108.  published 
August  2, 1993.  the  Review  Team 
requested  public  comment  on 
whistleblower  protection  issues,  and 
provided  a  list  of  questions  to  aid  in 
focusing  discussion  on  these  issues.  The 
public  meetings  will  serve  as  an 
additional  forum  in  which  interested 
individuals  may  express  their  views  on 
the  whistleblower  protection  process. 

The  meeting  leK^tions  were  chosen 
for  their  proximity  to  several  nuclear 
facilities  from  which  the  NRC  has 
received  a  number  of  whistleblower 
complaints  in  the  past.  One  morning 
and  one  evening  meeting  will  be  held  in 
each  location,  to  permit  participation  by 
interested  individuals  regardless  of  their 
work  schedules.  Several  NRC  licensees 
have  been  specifically  requested  to 
make  short  presentations  at  the  morning 
meetings.  Tlie  Review  Team  welcomes 
participation  in  either  the  morning  or 
evening  sessions  by  other  reactor  and 
materials  licensees,  their  employees, 
and  other  concerned  individuals. 

Individuals  who  wish  to  participate  in 
these  meetings  are  not  required  to  give 
advance  notice  of  attendance.  However, 
in  order  to  make  the  meetings  more 
efficient,  individuals  are  encouraged  to 
prepare  their  comments  in  advance.  A 
sign-in  sheet  will  be  provided  at  each 
meeting  (both  morning  and  evening 
sessions)  for  those  who  wish  to  make  a 
presentation.  The  amount  of  time 
available  for  individual  comments  will 
be  a  fimction  of  the  number  of 
interested  participants  at  a  given 

meeting- 
Each  meeting  will  be  attended  by 
some  or  all  members  of  the  NRC  Review 
Team.  The  Review  Team  does  not 
intend  to  offer  NRC  positions  on 
specific  cases:  rather,  it  seeks  to  invite 
comments  that  will  increase  the  NRC's 
understanding  of  what  past  or  future 
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approacbet  have  been  or  will  be 
effective  in  fostering  work  environnients 
in  which  individuaU  can  raise  safety 
concerns  without  fear  of  retaliation. 
In  accordance  with  its  charter,  the 
Review  Team  is  considering: 

(a)  Wfaethar  the  NRC  has  takan  lufficient 

action  through  ragulations,  poUcy 
statements,  and  inspections  to  ensure 
that  ^fRC  licensees  encourage  employees 
and  contractors  to  raise  safety  concerns 
without  fisar  of  reprisal; 

(b)  Whether  the  current  NKC  prtxess  for 

handling  allagabous  Is  appropriate  from 
the  perspective  of  ailegers'  feeling  free  to 
bring  safety  coocems  to  the  NRC: 

(c)  Where  discrijnination  may  have 

ocoured — 

(1)  Whether  there  are  NRC  actions  that  can 
assist  in  a  speedier  resolution  of  issues 
within  the  DOL  process; 

(2)  Whether  NRC  should  be  more  proactive 
.   in  conducting  investigations  while  DOL 

proceedings  are  pending; 

(3)  Whether  the  NRC  taiias  sufficient 
foilowup  action  to  determine  if  the 
licensee's  actions  have  successfully 
removed  any  chilling  effect  resulting 
from  the  discrimination; 

(4)  Whether  the  NRC  can  and  should  use 
civil  penalties  and  orders  more 
vigorously,  to  emphasize  the  need  for 
licensees  to  actively  encourage 
employees  to  raise  safety  concams 
without  fear  of  discrimination;  and 

(5)  Whether  the  NRC  can  and  should  use 
orders  and  demands  for  information 
more  vigorously,  where  individuals  are 
found  to  have  caused  discrimination; 
and 

(d)  Whether  the  NRC  is  sufficiently  proactive 

in  casea  where  employees  raise  safety 
concerns  to  the  NRC  and  express  fear 
that  they  may  be  su'oiect  to  retaliation  for 
raising  those  coocems. 

In  addition  to  these  specific  issues, 
interested  individuals  are  invited  to 
provide  any  other  views  on:  (1)  NRC 
activities  that  would  prevent 
discrimination  from  occurring  and, 
where  it  does  occur,  that  would  remove 
any  related  chilling  effect:  and  (2) 
whether  NRC  actions  have  provided  the 
desired  deterrent  affect  and  achieved 
their  remedial  purposes. 

Dated  at  Rockville,  Maryland,  this  3l8t  day 
of  August  1993. 

For  the  Nuclear  Regulatory  Commission. 

Joceph  Gray. 

Deputy  Dinctor.  Office  of  Eaforcement. 

[FR  Doa  93-21823  Piled  9-7-93;  8:45  am) 
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Memorandum  o(  Undaratandlng 
BetvMttn  tha  U.S.  Nuclear  Regulatory 
Commiaaion  and  tha  U.S.  Dapartmant 
of  Health  and  Human  Sarvlcaa,  Food 
and  Drug  Adminiatraiion 


AGENCY:  Nucleer  Regulatory 
Commission. 


ACTION:  Publication  of  Memorandum  of 
Understanding  fMOU)  between  the  U.S. 
Nucleer  Regulatory  Commission  and  the 
U.S.  Department  of  Health  and  Human 
Services,  Food  and  Drug 
Administration. 

SUMMARY:  The  U.S.  Nuclear  Regulatory 
Commission  and  the  U.S.  Department  of 
Health  and  Human  Services,  Food  and 
Drug  Administration  (FDA)  signed  a 
Memorandum  of  Understanding  (MOU) 
on  August  26, 1993  which  describes  the 
roles  of  the  FDA  and  NRC,  and  the 
coordination  between  the  two  agencies. 
The  text  of  the  MOU  is  set  fculh  below. 
FOA  RMTMER  MFOMUTION  CONTACT: 
Larry  W,  Camper,  Office  of  Nuclear 
Material  Safety  and  Safeguards,  MS  6- 
H-3,  U.S.  Nuclear  Regulatory 
Commission.  Waahington,  DC  20555, 
Telephone  301-504-3417. 

Dated:  September  1, 1993. 
John  E.  Glean, 

Chief,  Medical.  Academic,  and  Commercial 
Use  Safety  Branch,  Division  of  Industrial  and 
Medical  Nuclear  Safety.  NMSS. 

Memorandum  of  Understanding 
Between  the  U.S.  Nuclear  Regulatory 
Conunission  and  the  U.S.  Departmeot  of 
Health  and  Human  Services,  Food  and 
Drug  Administration 

The  Nuclear  Regulatory  Commission 
(NRC)  and  the  Food  and  Drug 
Administration  (FDA),  Department  of 
Health  and  Human  Services  (DHHS) 
have  regulatory  responsibilities 
concerning  ro»dicei  devices,  drugs,  end 
biological  products  utilizing  byproduct, 
source,  or  special  nuclear  material.  The 
organizations  in  FDA  that  are 
principally  responsible  for  regulating 
these  products  are  the  Center  for 
Devices  and  Radiological  Health 
(CDRH).  the  Center  for  Drug  Evaluation 
and  Research  (CDER),  and  the  Center  for 
Biological  Evaluation  and  Research 
(CBER).  The  organizations  in  NRC  that 
are  principally  responsible  for 
regulating  these  products  are  the  Office 
of  Nuclear  Materials  Safety  and 
Safeguards  (NMSS),  the  Office  of 
Nuclear  Reactor  Regulation  (NRR),  and 
the  Office  of  the  State  Programs  (OSP). 
For  their  respective  authorities,  the 
agencies  hereby  agree  as  follows: 

I.  Purpose  and  Sci^ 

A.  The  purpose  of  this  Memorandum 
of  Understanding  (MOU)  is  to 
coordinate  existing  NRC  and  FDA 
regulatory  programs  for  medical 
devices,  drugs,  and  biological  products 
utilizing  byproduct,  source,  or  special 
nuclear  material.  These  regulatory 
programs  include  activities  for 
evaluating  and  authorizing  the 
manufacture,  sale,  distribution. 


licensing,  and  labeled  intended  use  of 
such  products. 

B.  This  MOU  covers  only  those 
medical  devices  (including  utilization 
facilities  used  for  medical  therapy), 
drugs  and  biological  products  utilizing 
byproduct,  source,  or  special  nuclear 
material  regulated  under  the  Atomic 
Energy  Act  of  1954,  as  amended.  The 
terms  "drug"  and  "device"  are  defined 
in  the  Federal  Food,  Drug,  and  Cosmetic 
Act.  as  amended  (21  U.S.C.  321  (g)  and 
(b)).  and  "biologic"  is  used  in  the  Public 
Health  Service  Act  (42  U.S.C  262).  A 
biological  product  is  either  a  drug  or  a 
device  and  is  described  in  Part  D.  FDA, 
of  this  MOU.  The  terms  "byproduct 
material."  "source  material,"  and 
"special  nuclear  material"  are  defined 
in  Section  11  (e),  (z),  and  (aa)  of  the 
Atomic  Energy  Act  of  1954,  as  amended, 
and  described  in  Part  n,  NRC,  of  this 
MOU. 

Medical  devices  affected  by  this  MOU 
include,  but  are  not  limited  to:  in  vitro 
diagnostic  kits  (radioimmunoassay); 
utilization  fecilities  licensed  to  perform 
medical  therapy;  and  teletherapy  and 
brachytherapy  sources,  systems,  and 
accessory  devices.  Biologies  affected  by 
this  MOU  include,  but  are  not  limited 
to:  licensed  in  vitro  diagnostic  kits 
(radioimmunoassay),  and  certain 
radiolabeled  biologies  for  in-vivo  use. 
Drugs  affected  by  this  MOU  include  all 
those  that  contain  b3rproduct,  source,  or 
special  nuclear  material. 

II.  Authority  and  Regulatory  Program 

A.  FDA 

FDA  is  responsible  for  assuring  the 
safety,  effectiveness,  and  proper  labeling 
of  medical  products,  i.e.,  drugs,  devices, 
and  biologies. 

1.  FDA/CDRH 

The  principal  statute  under  which 
FDA/CDRH  regulates  devices  is  the 
Federal  Food,  Drug,  and  Cosmetic  Act. 
as  amended  by  the  Medical  Device 
Amendments  of  1976,  the  Safe  Medical 
Devices  Act  of  1990  and  the  Medical 
Devices  Act  of  1992. 

Section  201(h)  of  the  Federal  Food, 
Drug,  and  Cosmetic  Act,  as  amended, 
defines  "device"  as  follows: 

"The  term  'device'  •  •  •  means  an 
instrument,  apparatus,  implement, 
machine,  contrivance,  implant,  in  vitro 
reagent,  or  other  similar  or  related 
article,  including  any  component,  part, 
or  accessory,  which  is — 

(1)  Recognized  in  the  official  National 
Formulary,  or  the  United  States 
Pharmacopeia,  or  any  supplement  to 
them, 

(2)  Intended  for  use  in  the  diagnosis 
of  disease  or  other  conditions,  or  in  the 


Federal  Register  /  Vol.  58,  No.  172  /  V/edcesday,  September  8,  1993  /  Notices 


47301 


cure,  mitigation,  treatment,  or 
prevention  of  disease,  in  man  or  other 
animals,  or 

(3)  Intended  to  affect  the  structure  or 
any  function  of  the  body  of  man  or  other 
animals,  and 

which  does  not  achieve  its  primary 
intended  purposes  through  chemical 
action  within  or  on  the  body  of  man  or 
other  animals  and  which  is  not 
dependent  upon  being  metabolized  for 
the  achievement  of  its  primary  intended 
purposes." 

FuA/CDRH  programs  intended  to 
ensure  the  safety  and  effectiveness  of 
devices  include,  but  are  not  limited  to, 
the  following: 

(1)  Review  of  investigational  device 
exemptions  (IDE),  premarket 
notification  (5l0(k)),  premarket 
approval  (PMA); 

(2)  Review  of  voluntary  and 
mandatory  medical  device  reports:  and 

(3)  Enforcement  activities  such  as 
routine  and  directed  inspections, 

f)roduct  removals,  recalls,  warning 
etters,  and  case  actions  such  as  seizxire. 
injunction,  prosecution,  and  civil 
penalties. 

2.  FDA/CDER 

The  principal  statute  under  which 
FDA/ci)ER  regulates  drugs  for  human 
use  is  the  Federal  Food,  Drug,  and 
Cosmetic  Act,  as  amended- 

Section  201(g)(1)  of  the  Federal  Food. 
Drug,  and  Cosmetic  Act,  as  amended, 
defines  "drug"  as  follows: 

The  term    drug"  means  (A)  articles 
recognised  in  the  official  United  States 
Pharmacopeia,  official  Homeopathic 
Pharmacof>eia  of  the  United  States,  or 
official  National  Formulary,  or  any 
supplement  to  any  of  them;  and  (B) 
articles  intended  for  use  in  the 
diagnosis,  c\ire,  mitigation,  treatment,  or 
prevention  of  disease  in  man  or  other 
animals;  and  (C)  articles  (other  than 
food)  intended  to  affect  the  structure  or 
any  function  of  the  body  of  man  or  other 
animals;  and  P)  articles  intended  for 
use  as  a  component  of  any  articles 
specified  in  class  (A),  (B).  or  (C). 

FDA/CDER  functions  intended  to 
ensure  the  effectiveness,  safety,  and 
quality  of  drugs  for  human  Use  include, 
but  are  not  limited  to,  the  following: 

(1)  Review  of  clinical  and 
bioavailability  studies,  manufacturing 
processes,  and  testing  methods: 

(2)  Review  of  volimtary  and 
mandatory  adverse  reaction  reports  and 
drug  product  defect  reports; 

(3)  Enforcement  activities  such  as 
routine  and  directed  inspections, 
product  removals,  recalls,  warning 
letters,  and  case  actions  such  as  seizure, 
injunction,  prosecution,  and  dvil 
penalties. 


3.  FDA/CBER     ' 

The  principle  statute  under  which 
FDA/CBER  regulate;  biological  products 
is  the  Public  Health  Serv  ce  Act. 

However,  all  biolcgica]  products  have 
also  been  defined  as  either  drugs  or 
devices  under  the  Federal  Food,  Drug, 
and  Cosmetic  Act,  an  amended. 

As  provided  in  Seirtioc  351(a)  of  the 
Public  Health  Service  Act,  21  CFR 
600.3(h)  defines  biological  products  as 
follows: 

"•  •  *  any  vLms,  therapeutic  serum. 

toxin,  or  antitoxin,  cr  analogous  product 

appUcable  to  the  prevention,  treatment 

or  aire  of  diseases  o  *  injtiries  of  man 
»  •  ••• 

FDA/CBER  functions  Intended  to 
ensure  the  effectivei  ess,  safety,  and 
quaUty  of  biological  products  for  hiunan 
use  include,  but  are  lot  limited  to,  the 
following: 

(1)  Review  of  clinical  and 
bioavailability  studios,  manufacturing 
processes,  and  tastirg  methods; 

(2)  Review  of  voluntar)-  and 
mandatory  adverse  raaction  reports  and 
biological  products  defect  reports: 

(3)  Enforcement  attivities  such  as 
routine  and  directed  inspections, 

{)roduct  removals,  recalls,  warning 
etters,  and  case  acti  ms  such  as  seizure, 
injunction,  prosecut  on,  and  civil 
penalties. 

B.NRC 

NRC  is  responsibl)  for  licensing  and 
regulating  nuclear  facilities  and  material 
and  for  conducting  lasearch  in  support 
of  the  hcensing  and  -egulatory  process, 
as  mandated  by  the  Atomic  Energy  Act 
of  1954,  as  amended;  the  Energy 
Reorganization  Act  of  1974,  as 
amended:  and  in  accordance  with  the 
National  Environme  ital  Policy  Act  of 
1969,  as  amended,  aid  other  applicable 
statutes.  NRC  respocsibilities  include 
protecting  public  heilth  and  safety, 
protecting  the  envirt  nment,  and 
safeguarding  materiels  in  the  interest  of 
national  security. 

l.NRC/NMSS 

NMSS's  responsibilities  for  the 
medical  use  of  byprtduct.  source,  or 
special  nuclear  material  include,  but  are 
not  limited  to: 

(1)  Licensing  and  inspection  of 
medical,  industrial,  itcademic  and 
commercial  uses  of  t  yprcduct,  source, 
or  special  nuclear  m.iterial; 

(2)  Development  aid  implementation 
of  NRC  policy  for  th»  regulation  of 
activities  involving  safety,  quality, 
approval,  and  inspection  and 
enforcement  regarding  the  use  and 
handling  of  byprodu::t,  source,  or 
special  nuclear  material: 


(3)  Reviewing  of  sealed  sources  or 
devices  to  provide  reasonable 
assurances  that  the  radiation  safety 
properties  of  the  sotirce  or  device  are 
adequate  to  protect  health  and  minimize 
danger  to  life  and  property;  and 

(4)  Monitoring  and  investigation,  as 
necessary,  of  misadministrations  as 
defined  in  10  CFR  35.2.  which  occur " 
during  the  intentional  internal  or 
external  administration  of  byproduct, 
source,  or  special  nuclear  material,  or 
radiation  therefrom,  to  human  beings  in 
the  practice  of  medicine. 

2.  NRC/OSP 

OSP's  responsibilities  for  the  medical 
use  of  byproduct,  source,  or  special 
nuclear  material  include,  but  are  not 
limited  to: 

(1)  Negotiation  of  Agreements  with 
States  imder  section  274  of  the  atomic 
Energy  Act  of  1954,  as  amended: 

(2)  Evaluation  of  the  program  of  a  new 
Agreement  State  to  determine  if  it  is 
adequate  to  protect  the  public  health 
and  safety,  and  if  it  is  compatible  with 
the  NUC  program: 

(3)  Periodic  evaluation  of  the 
Agreement  State  programs  to  determine 
continued  adequacy'  and  compatibiUty; 
and 

(4)  Training  of,  and  consultation  with. 
Agreement  States  on  radiological  pubUc 
health  and  safety  issues. 

3.NRC/NRR 

NRR's  responsibilities  for  the  medical 
use  of  utilization  facilities,  include,  but 
are  not  limited  to: 

(1)  Licensing  and  inspection  of 
utilization  facilities  for  medioal  therapy, 
pursuant  to  10  CFR  50.21  and  10  CFR 
50.41;  and 

(2)  Development  and  implementation 
of  NRC  policy  for  the  regulation  of 
activities  involving  safety,  quality, 
approval,  and  inspection  and 
enforcement  regarding  the  use  of 
utilization  facilities  for  medical  therapy. 

4.  Agreement  States 

Under  section  274  of  the  Atomic 
Energy  Act  of  1954,  as  amended,  the 
Commission  is  authorized  to 
discontinue  its  regulatory  authority  for 
certain  radioactive  materials  if  a  State 
has  a  program  that  is  adequate  to  protect 
the  public  health  and  safety  and 
compatible  with  NRC's  program.  The 
transfer  of  this  regulatory  authority  is 
executed  through  an  Agreement 
between  the  Chairman  of  NRC  and  the 
Governor  of  a  State.  Agreement  States 
use  their  own  authority  to  regulate  these 
materials. 
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m.  Elements  of  GMrdinatioii 

A.  Notification  of  Product  Complaints. 
Misadministrations,  or  Emergency 
Situations 

Both  agencies  agree  to  promptly 
infonn  each  other  whenever  they 
receive  a  report  or  otherwise  become 
aware  of  a  potential  public  health 
problem  such  as  a  malfunction,  Cailure, 
reportable  event,  or  a  misadministration 
involving  product*  of  mutual  regulatory 
concern.  Each  agenc)'  will  assign  one  or 
more  contact  persons  in  order  to  ensure 
that  such  information  is  promptly 
exchanged  and  that  appropriate  FDA 
and'' or  NRC  actions  are  initiated  on  the 
basis  of  any  necessary  compliance  or 
follow-up  objectives.  Each  organization 
will  promptly  notify  the  other  when 
there  is  a  change  in  an  assigned  contact 
person. 

B.  Coordination  of  Investigations 

Upon  request,  FDA  and  NRC  will 
assist  each  other,  to  the  fullest  extent 
possible,  in  the  investigation  of 
incidents  or  complaints  involving 
products  of  mutual  regulatory  concern. 
For  the  purposes  of  this  MOU, 
investigations  will  be  considered  to 
include  inspections  in  response  to 
incidents  or  events,  as  well  as,  formal 
investigations  initiated  in  accordance 
with  each  agency's  internal  procedures. 
(Agreement  States  will  be  involved  as 
appropriate  to  the  specific  situation.] 
Ehiring  the  term  of  this  agreement,  joint 
inspections  or  obs<)rver  invitations  can 
be  requested  or  extended  by  either 
agency,  when  deemed  necessary,  to 
ensure  that  information  obtained  from 
an  investigation  is  collected,  shared  and 
acted  upon  in  a  timely  and  coordinated 
mannw.  Both  agencies  will  make  every 
reasonable  efkxt  to  accommodate  joint 
inspection  or  obsarver  requests 
depending  upon  availability  of 
personnel  and  current  FDA  or  NRC 
priorities.  Each  agency  will  assign  one 
or  more  persons  to  assure  that 
investigations  are  coordinated  in  a 
manner  that  maximizes  regulatory 
efHciency  and  minimizes  duplication  of 
effort.  Each  agency  will  promptly  notify 
the  other  when  there  is  a  change  in  an 
assigned  contact  person. 

1.  Investigation  Information  Exchange 

Both  agencies  agree  to  an  exchange  of 
information  with  respect  to 
Investigations.  The  purpose  of  these 
exchanges  is  to  provide  expert  technical 
assistance  to  either  agency  and  to  assist 
either  agency  by  reducing  or  eliminating 
any  duplication  of  effort.  The  sharing  of 
Information  between  FDA  and  NRC  (and 
Agreement  States  as  appropriate]  will  be 
exercised  to  the  extent  authorized  by 


law,  and  by  NRC  and  FDA  directives, 
statutes,  and  regulations,  and  will  be 
consistent  with  the  respective  agency's 
mission. 

Both  agenciat  recognize  the  need  to 
protect  from  public  disclosure,  data  and 
information  that  »e  exchanged  between 
the  agencies  and  that  fall  within  the 
definition  of  trade  secret,  or  confidential 
commercial  or  financial  information. 
Both  agencies  agree  to  exchange 
proprietary  informatian  in  accordance 
with  applicable  regulations.  If  FDA 
provides  NRC  with  trade  secret 
information,  there  shall  be  an  additional 
written  agreement  In  the  form  of  an 
exchange  of  letters  between  the 
appropriate  liaison  officers  in 
accordance  with  21  CFR  20.90.  If  a 
request  calls  for  a  disclosure 
determination  regarding  proprietary 
information  such  as  a  Freedom  of 
Information  Act  request,  response  to  a 
Congressional  inquiry,  or  in  cases  where 
either  agency  must  comply  with  various 
regulatory  or  public  information 
responsibilities,  for  any  such 
information  obtained  from  the  other 
agency,  that  agency  will  be  notified  of 
the  request.  The  notified  agency  will  be 
responsible  for  making  any  needed 
contact  with  the  submitter  of  the 
protected  information  and  accept  the 
responsibility  for  evaluating  the 
submitter's  comments  prior  to  rendering 
the  disclosure  determination. 

To  reserve  the  right  of  maximum 
control  over  actual  disclosure  of  its  omoi 
records,  each  agency  shall  retain  legal 
authority  and  the  commensurate 
responsibility  over  disclosure  of  those 
documents  provided  to  the  other 
agency. 
Upon  request,  FDA  and  NRC  will: 

(a)  provide  copies  of  Establishment  or 
User  Site  Inspec^on  Reports; 

(b)  provide  copies  of  all  analytical 
data  and  correspondence  of  significance 
related  to  investigations  or  activities 
associated  with  an  uea  of  mutual 
regulatory  concern; 

(c)  provide  copies  of  official  legal  or 
compliance  actions  taken  against  firms 
or  licensees  of  mutual  interest;  and 

(d)  participate  in  meetings  with 
regulated  industry  covering  issues  of 
mutual  regulatory  concern. 

2.  NRC  Licensee  and  Agreement  State 
Notifications 

Upon  request,  NRC  will  promptly 
notify  NRC  licensees  and  Agreement 
State  Program  Directors  of  any  public 
health  issues  or  other  Important  user 
commimications  initiated  by  FDA  as  the 
result  of  joint  investigations  or  other 
activities  involving  products  of  mutual 
regulatory  concern. 


C.  Product  Premarketing  and 
Prelicensing  Information  Exchange 

To  the  extent  practicable  the  two 
agencies  will  share  information 
concerning  new  technology  or  methods 
under  development  or  review.  Including 
devices,  drugs,  or  biologies,  for  which 
regulations  have  not  yet  been 
developed,  or  is  related  to  the  mission 
of  the  other  agency.  Both  agencies  agree 
to  exchange  proprietary  information  in 
accordance  with  applicable  regulations. 
If  FDA  provides  NRC  with  trade  secret 
information,  there  shall  be  m  additional 
written  agreement  in  the  form  of  an 
exchange  of  letters  between  the 
appropriate  liaison  officers  in 
accordance  with  21  CFR  20.90. 

This  information  may  include,  but  is  ■ 
not  limited  to: 
(i]  design,  chemical  and  physical  form 

of  the  material  at  the  device; 
(ii]  manufacture/preparation; 
(iii)  prototype  testing; 
(iv)  quality  assurance  and  control; 
(v)  labeling  per  regulatory  requiremoits; 
(vi)  intended  use; 
(vii]  safety  analysis; 
(viii]  installation; 
(ix)  servicing; 
(x)  leak  testing; 

(xi]  operating  instructions;  and 
(xii]  emergency/safety  instructions. 

D.  Sharing  of  Other  Information 

FDA  and  NRC  will  offer  each  other 
the  opportunity  to  comment  on  special 
notifications  to  manufacturers, 
operators,  licensees,  or  patients.  FDA 
and  NRC  will  also  o£fer  each  other  the 
opportunity  to  comment  on  regulations, 
regulatory  guides  or  other 
communications  that  refer  to  activities, 
policies,  or  regulations  of  the  other 
agency.  If  practicable,  the  documents 
will  be  provided  prior  to  issuance. 

Either  agency  may  request  additional 
information  when  deemed  necessary  to 
complete  its  mission. 

E.  Advisory  Committees 

NRC  and  FDA  will  make  the  other 
agency  aware  of  and,  to  the  extent 
possible,  allow  participation  by  a 
representative  from  the  other  agency  in 
any  Advisory  Committee  which  advises 
on  issues  related  to  this  MOU. 


IV.  Name  and  Address  of  Partkipatuig 
Agencies 

Food  and  Drug  Administrator,  5600 
Fishers  Lane,  Rockville.  MD  20857; 
and  the 

Nuclear  Regulatory  Commission, 
Washington,  D.C.  20555 

V.  Liaison  Officers 

Each  Uaison  officer  will  establish  and 
maintain  a  call  list  of  responsible 
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person*  within  his  or  her  organization. 
Tbe«e  call  lists  will  designate  specific 
persons  for  day-to-day  contact  on 
matters  related  to  this  MOU.  These  lists 
with  current  work  and  home  phone 
numbers  will  be  exchanged  among  the 
liaison  officers.  The  lists  will  be 
updated  every  six  months  or  whenever 
a  liaison  officer's  or  day-to-day  contact 
person's  phone  number  changes. 
Liaison  ofBcers  are  as  follow: 

A.  For  the  Food  and  Drug 
Administration 

1.  Center  for  Devices  and  Radiological 
Health.  Director,  Office  of  Compliance 
and  Surveillance,  (currently  [  Mr. 
Ronald  M  Johnson).  1390  Pi'ccard 
Drive,  Rockville,  MD  20850. 
Telephone:  301-594-2100. 

2.  Center  for  Drug  Evaluation  and 
Research,  Director,  Office  of 
Compliance,  (currently:  Charma  A. 
KonnorU  5600  Fishers  Lane, 
Rockville.  MD  20657,  Telephone: 
301-594-0054. 

3.  Center  for  Biologic  Evaluation  and 
Research,  Deputy  Director,  Office  of 
Compliance,  (currently:  P.  Michael 
Dubinsky).  1401  Rockville  Pike. 
Rockville.  MD  20850,  Telephone: 
301-594-2066.  -* 

B.  For  the  Nuclear  Regulatory 
Convnission 

Director.  Office  of  Nuclear  Material 
Safety  and  Safeguards,  (currently: 
Robert  M.  Bemero).  OWFN  MS-6B-6, 
11555  Rockville  Pike,  Rockville,  MD 
20852.  Telephone:  301-504-3352. 

VI.  Annual  Inter-Agency  Meeting 

The  liaison  officers  shall  meet  at  least 
annually  to  evaluate  the  activities 
related  to  this  MOU  and  make 
recommendations  to  agency  heads  on  its 
effectiveness.  FDA  and  NRC  will  host 
the  meeting  on  alternating  years. 

Vn.  Other  Law*  and  Matters 

Nothing  in  this  Memorandum  of 
Understanding  shall  be  deemed  to 
restrict,  modify,  or  otherwise  limit  the 
application  or  enforcement  of  any  laws 
of  the  United  States  with  respect  to 
matters  specified  herein,  nor  shall 
anything  in  the  Memorandum  be 
construwi  as  modifying  the  existing 
authority  of  either  agency. 

Vm.  ESisctive  Dele.  Modification  and 
Terminating  of  MOU 

This  MOU  %vill  take  eSiact  when  it  has 
been  signed  by  the  authorized 
representatives  of  FDA  and  NRC.  It  may 
be  modified  by  mutual  written  consent 
or  terminated  by  either  agency  upon  a 
sixty  (60)  day  advance  written  notice  to 
the  other  agency.  The  agencies  agree  to 


evaluate  the  agreement  every  three  (3) 
years,  at  which  time  eitier  agency 
would  have  the  option  of  renevtring, 
modifying  or  canceling  the  MOU 

Approved  and  accepted  for  the  Nuclear 
Rogulatory  Coouniscioa 
Ivan  Selin, 
Chairman.  USNItC. 

Dated:  August  26, 1993. 

Approved  and  accepted  for  the  Food  and 
Drug  Administiatioa. 
David  A  KsMler, 
Commission  of  Food  and  Drugs. 

Dated:  Auguft  26. 1993. 
(FR  Doc.  93-21 82S  Filed  9-7-43.  8:45  am] 
nuJNQ  coot  WW  w-w 


PockM  Na  SO-3341 

Duquesne  Light  Co.,  et  ■!.; 
Coneideratlon  of  Iseuftice  of 
Amendment  to  Facility  Operating 
Ucenee,  Propoaod  No  >ignl1icant 
Hazard*  Conaideration  Determination, 
and  Opportunity  for  a  Hearing 

The  U.S.  Nuclear  Regilatory 
Commission  (the  Commission)  is 
considering  issuance  of  an  amendment 
to  Facility  Operating  License  No.  DPR- 
66  issued  to  Duquesne  Light  (x)mpany 
(the  licensee)  for  operaton  of  the  Beaver 
Valley  Power  Station.  Unit  1  located  in 
Shippingport.  Pennsylvania. 

The  original  proposec  amendment, 
dated  November  2,  1992 ,  would  modify 
the  Appendix  A  Technical 
Specifications  (TSs)  to  allow  for 
increasing  the  number  of  spent  fuel 
assemblies  that  may  be  s-tored  in  the 
spent  fuel  pool.  A  propcsed 
determination  of  no  sigi.ificart  hazards 
was  published  in  the  Federal  Register 
(58  FR  7161)  on  February  4. 1993. 
However,  changes  to  th(  prop  Dsed 
amendment  were  made  ji  supplements 
dated  February  23  and  June  28. 1993. 
This  notice  addresses  the  changes 
proposed  in  the  supplements. 

Three  other  supplements  to  the 
amendment  have  been  submitted.  These 
supplements,  dated  July  9,  August  16, 
and  August  16, 1993,  provided 
clarifying  information  only  and  did  not 
change  the  amendment  -equest. 
Therefore,  an  evaluation  of  no 
significant  hazards  for  those 
supplements  was  not  mede. 

The  original  proposal  would  have 
allowed  a  separate  calculation  to 
establish  the  admissibility  of  storing  low 
bumup  fuel  in  Region  2  peripheral  cells 
on  a  case-by-case  basis.  However,  in  the 
two  supplements  propoting  clianges, 
the  licensee  has  proposed  to  divide  the 
spent  fuel  pool  into  threa  regions 
instead  of  two.  The  thirc  region  would 


consist  of  certain  peripheral  cells  of 
former  Region  2  requiring  a  separate 
qualification  for  fuel  storage.  A  table  of 
qualifications  (Table  3.9-2)  has  been 
added  to  the  TS  instead  of  performing 
a  case-by-case  criticality  calculation  at  a 
later  time.  The  table  specifies  fuel 
bumup  and  initial  U235  enrichment 
which  qualifies  for  storage  in  Region  3. 
The  licensee  has  also  proposed 
clarifications  in  the  TS  Bases  to  reflect 
the  third  storage  region,  and  to  clarify 
the  uncertainty  in  Boron  concentration 
in  the  pool. 

Before  issuance  of  the  proposed 
Ucense  amendment,  the  Commission 
will  have  made  findings  required  by  the 
Atomic  Energy  Act  of  1954,  as  amended 
(the  Act)  and  the  Commission's 
regulations. 

The  Commission  has  made  a 
proposed  determination  that  the 
amendment  request  involves  no 
significant  hazards  consideration.  Under 
the  Commission's  regulations  in  10  CFR 
50.92.  this  means  that  operation  of  the 
facility  in  accordance  with  the  proposed 
amendment  would  not  (1)  involve  a 
significant  increase  in  the  probability  or 
consequences  of  an  accident  previously 
evaluated;  or  (2)  create  the  possibility  of 
a  new  or  different  kind  of  accident  from 
any  accident  previously  evaluated;  or 
(3)  involve  a  significant  reduction  in  a 
margin  of  safety.  As  required  by  10  CFR 
50.91(a).  the  licensee  has  provided  its 
analysis  of  the  issue  of  no  significant 
hazards  consideration.  The  Ucensee's 
analysis  are  provided  below: 

1.  Does  the  proposed  amendment  involve 
a  significant  increase  in  the  probability  or 
consequences  of  an  accident  previously 
evaluated? 

This  proposed  change  revises  portion^  of 
our  original  submittal  dated  November  2. 
1992  based  on  the  NRC  recommended 
changes  issued  by  letter  dated  January  25, 
1993.  The  NRC  stated  that  they  did  not  agree 
with  our  proposed  changes  to  Specification 
3.9.14.C  Surveillance  Requirement  4.9.14.1 
and  Bases  3/4.9.14  that  would  have  allowed 
a  separate  calculation  to  establish  the 
admissibility  of  storing  low  bumup  fuel  in  a 
Region  2  peripheral  cell  on  a  case-by-case 
tMsis.  The  NRC  feels  these  calculations 
should  be  done  now  to  de%-elop  a  sef>arate 
Initial  enrichment  versus  bumup  table  tiiat 
would  be  included  in  the  technical 
specifications  for  the  peripheral  calls. 

The  vendor  has  performed  the  required 
calculations  and  developed  enridunent 
versus  bumup  data  for  ■  new  Table  3.9-2 
that  provides  the  limitations  necessary  for 
storing  fiiel  in  the  Region  2  pehpheral  cells, 
to  be  called  Region  3.  The  resulu  of  the 
calculations  performed  with  the  KENO-Sa 
code  for  Region  3,  using  a  conservative  30 
centimeter  water  reOector.  show  tiiat  those 
cells  can  safisly  accommodate  fuel  with  an 
initial  enrichment  of  S.O  w/o  which  have  a 
bumup  of  25.000  MWD/MTU.  The  KENO-5a 
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calcuUtlou  w«ra  mad*  with  th«  Ragion  3 
calls  conUinlng  fual  enriched  to  2.348  w/o 
(equivalent  to  SO  w/o  enriched  hx»l  with  a 
buraup  of  25.000  MWD/MTU)  end  the 
remainder  of  the  rack  filled  with  the 
maxinruni  permisaible  enrichment  for  Region 
2  fuel  (1.6d4  w/o  enriched,  which  la 
equivalent  to  5  0  w/o  enriched  fuel  with  a 
bumup  of  40.000  MWD/MTU).  For  this 
condition,  the  calculated  reactivity  was 
0.9119  ±  0.0010  (with  a  95%/95% 
probability/confidence  level,  biaa  corrected), 
and  with  uncertaintlea  and  the  temperature 
correction  to  4X  added,  the  mayimum  K^  is 
0.946.  Therefore,  u  a  reeult  of  the  neutron 
leakage  from  fuel  In  the  Region  3  cells,  these 
cells  can  safely  accommodate  fuel  with  on 
initial  enrichment  of  5.0  which  have  a 
bumup  of  25,000  MWD/MTU.  The  KBNO-5a 
code  was  the  principal  method  of  analysis 
along  the  periphery  of  the  storage  racks, 
assuming  a  30  cm  water  reflector.  The 
CASMO-3  code  (with  the  restart  ootion)  was 
used  to  define  the  equivalent  enricJunent  for 
fuel  with  an  initial  enrichment  of  5  w/o 
burned  to  25.000  MWD/MTU  evaluated  in 
the  storage  rack  cell  configuration  at  a 
reference  temperature  of  4*0  Once  the 
reactivity  for  5.0  w/o  enriched  fuel  at  25,000 
MWD/MTU  has  been  established,  CASMO 
bumup  and  restart  calculations  at  other 
enrichments  were  made  and  interpolated  for 
the  same  reactivity.  This  data  is  tabulated  in 
Table  3.9-2  and  defines  the  acceptable  Initial 
enrichment  versus  bumup  limits  for  storing 
fuel  In  the  Region  2  peripneral  cells.  The 
mi^^imiiTn  effective  multiplication  £sctor  for 
fuel  corresponding  to  the  limits  defined  in 
Table  3.9-2  is  less  than  the  reference 
multiplication  fiictcH'  of  0.946  including 
uncertainties  and  allowances.  Fuel 
assemblies  that  satisfy  the  criteria  provided 
in  Table  3.9-2  may  be  safely  stored  in  the 
Region  3  cells  with  assurance  that  the 
effective  multiplication  Eactor  will  be 
maintained  within  the  regulatory  limit  of 
0.95.  Therefore,  this  proposed  revision  is  safe 
and  will  not  Involve  a  significant  Increase  in 
the  probability  or  consequences  of  an 
accident  previously  evaluated. 

The  NRC  also  recommended  that  we 
reword  Bases  3/4.9.14  concerning  our 
proposed  change  describing  the  spent  fuel 
pool  boron  concentration  uncertainty.  The 
proposed  change  stated  that  the  1050  ppm 
boron  concentration  includes  a  650  ppm 
uncertainty  whereas  it  is  actually  composed 
of  400  ppm  for  the  accident  analysis.  50  ppm 
for  uncertainty  and  600  ppm  for  margin.  As 
a  result,  this  portion  of  the  Bases  has  been 
revised  to  clarify  the  uncertainty  discussion. 
This  revision  provides  an  editorial 
clarification  which  does  not  change  the 
Intent  of  the  Bases  discussion,  therefore,  this 
revision  will  not  involve  a  significant 
Increase  In  the  probability  or  consequences 
of  an  accident  previously  evaluated. 

The  NKC  further  recommended  that  we 
also  reword  Bases  3/4.9.14  by  changing  the 
position  in  the  sentence  where  "of  5.0  w/o" 
Is  added.  Moving  "of  6.0  w/o"  to  follow 
"nominal  region  average  enrichment"  is  an 
editorial  change  and  is  consistent  with  the 
intent  of  the  sentence,  therefne,  this  revision 
will  not  Involve  a  significant  increase  in  the 
prttbablllty  or  consequences  of  an  accident 
previously  evaluated. 


Additional  changes  alao  consolidate  the 
first  two  paragraph*  on  page  B  3/4  9-4  and 
modify  the  laat  tvro  paragrapha  to  incorporate 
a  description  of  Region  3  including  the  linear 
equation  for  qualification  of  fuel  for  storage 
in  this  region.  Applicable  calculations  were 
performed  using  Uie  same  methodology  used 
in  the  high  density  rack  deaign  to  ensure  no 
criticality  concerns  exist  far  fuel  storage  in 
Region  3.  Therefore,  this  proposed  revision  Is 
safe  and  will  not  involve  a  significant 
increase  in  the  probability  or  consequences 
of  an  accident  previously  evaluated. 

2.  Does  the  propoaed  amendment  create 
the  possibility  of  a  new  or  different  kind  of 
accident  from  any  accident  previously 
evaluated? 

The  proposed  revisions  do  not  affect  the 
other  portions  of  the  original  change  request. 
Table  3.9-2  was  developisd  to  provide  an 
alternate  means  of  qualifying  h>el  assemblies 
for  storage  In  the  Region  3  calls.  The 
methodology  used  to  develop  Table  3.9-2 
was  similar  to  that  used  for  Table  3.»-l  and 
previously  derived  for  a  number  of 
comparable  plants.  Table  3.9-1  and  3.9-2 
ensure  the  required  guidance  and  limitations 
are  available  to  provide  for  the  safe  storage 
of  fuel  in  both  Region  2  and  Region  3  of  the 
spent  fuel  pool.  These  revisions  are  based  on 
NRC  review  of  our  original  submittal  and 
will  improve  the  technical  specification 
requirements  in  accordance  with  NRC  policy 
while  maintaining  the  Intent  of  the  changes. 
Therefore,  these  uianges  do  not  create  the 
possibility  of  a  new  or  different  kind  of 
accident  from  any  accident  previously 
evaluated. 

3.  Does  the  [>roposed  amendment  involve 
a  significant  reduction  in  a  margin  of  safety? 

Incorporating  Table  3.9-2  provides  an 
alternate  means  of  qualifying  fuel  assemblies 
for  storage  in  Region  2  peripheral  cells.  The 
maximum  effiective  multiplication  factor  for 
these  cells  la  maintained  less  than  the 
reference  effective  multiplication  factor 
Including  uncertainties  and  allowances.  This 
change  does  not  affect  the  margin  of  safety 
since  these  changes  adequately  control 
storage  of  fuel  assemblies  in  the  spent  fuel 
pool  and  do  not  affect  any  other  system  or 
component  that  might  degrade  the  safety  of 
the  plant  The  editorial  changes  to  the  Bases 
are  in  accordance  with  the  NRC 
recommendations  and  are  provided  to 
improve  the  clarity  of  the  Bases  discussion. 
Therefore,  the  changes  will  not  involve  a 
significant  reduction  In  a  margin  of  safety. 

The  NRC  staff  has  reviewed  the 
licensee's  analysis  and,  based  on  our 
review  of  the  licsnsee's  analysis,  it 
appears  that  the  three  standards  of  10 
CFR  50.g2(c)  are  satisBed.  Therefore,  the 
NRC  staff  proposes  to  determine  that  the 
amendment  request  involves  no 
simificant  hazards  consideration. 

The  Commission  is  seeking  public 
comments  on  this  proposed 
determination.  Any  comments  received 
within  30  days  after  the  date  of 
publication  of  this  notice  will  be 
considered  in  making  any  final 
determination. 

Normally,  the  Commission  will  not 
issue  the  amendment  until  the 


expiration  of  the  30-day  notice  period. 
However,  should  dnnunstances  change 
during  the  notice  period  such  that 
failure  to  act  in  a  timely  way  would 
result,  for  example,  in  derating  or 
shutdowm  of  the  fadhty.  the 
Commission  may  issue  Ibe  license 
amendment  before  the  expiration  of  the 
30-day  notice  period,  provided  that  its 
final  determination  is  that  the 
amendment  involves  no  significant 
hazards  consideration.  The  final 
determination  will  consider  allpublic 
and  State  comments  received.  Snould 
the  Commission  take  this  action,  it  will 
publish  in  the  Federal  Registar  a  notice 
of  issuance  and  provide  for  opportunity 
for  a  hearing  after  issuance.  Toe 
Commission  expects  that  the  need  to 
take  this  action  will  occur  very 
infrequently. 

Written  comments  may  be  submitted 
by  mail  to  the  Rules  Review  and 
Directives  Branch,  Division  of  Freedom 
of  Information  and  Publications 
Services,  Office  of  Administration,  U.S. 
Nuclear  Regulatory  Commission. 
Washington,  DC  20555,  and  should  cite 
the  publication  date  and  page  number  of 
this  Federal  Register  notice.  Written 
comments  may  also  be  delivered  to 
room  P-223.  Phillips  Building.  7920 
Norfolk  Avenue,  Bethesda.  Miuyland, 
firom  7:30  a.m.  to  4:15  p.m.  Federal 
workdays.  Copies  of  written  comments 
received  may  be  examined  at  the  NRC 
Public  Document  Room,  the  Gelman 
Building,  2120  L  Street.  NW., 
Washington.  DC  20555. 

The  tiling  of  requests  for  hearing  and 
petitions  for  leave  to  intervene  is 
discussed  below. 

By  October  8, 1993.  the  licensee  may 
file  a  request  for  a  hearing  with  respect 
to  issuance  of  the  amendment  to  the 
subject  facility  operating  license  and 
any  person  whose  interest  may  be 
affected  by  this  proceeding  and  who 
wishes  to  participate  as  a  party  in  the 
proceeding  must  file  a  written  request 
for  a  hearing  and  a  petition  for  leave  to 
intervene.  Requests  for  a  hearing  and  a 
petition  for  leave  to  intervene  shall  be 
filed  in  accordance  with  the 
Commission's  "Rules  of  Practice  for 
Domestic  Licensing  Proceedings"  in  10 
CFR  part  2.  hiterested  persons  should 
consvilt  a  current  copy  of  10  CFR  2.714 
which  is  available  at  the  Commission's 
Public  Document  Room,  the  Gelman 
Building,  2120  L  Street,  NW., 
Washington,  DC  20555  and  at  the  local 
public  document  room  located  at  the  B. 
F.  Jones  Memorial  Library.  663  Franklin 
Avenue.  Aliquippa.  Pennsylvania 
15001.  If  a  request  for  a  hearing  or 
petition  for  leave  to  intervene  is  filed  by 
the  above  date,  the  Commission  or  an 
Atomic  Safety  and  Licensing  Board. 
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designated  by  the  Commission  or  by  the 
Chairman  of  the  Atomic  Safety  and 
Licensing  Board  Panel,  will  rule  on  the 
request  and/or  petition;  and  the 
Secretary  or  the  designated  Atomic 
Safety  and  Licensing  Board  will  issue  a 
notice  of  hearing  or  an  appropriate 
order.  As  required  by  10  CFR  2.714,  a 
petition  for  leave  to  intervene  shall  set 
forth  with  particularity  the  interest  of 
the  petitioner  in  the  proceeding,  and 
bow  that  interest  may  be  affected  by  the 
results  of  the  proceeding.  The  petition 
should  specifically  explain  the  reasons 
why  intervention  should  be  permitted 
with  particular  reference  to  the 
following  factors:  (1)  The  nature  of  the 
petitioner's  right  under  the  Act  to  be 
made  party  to  the  proceeding;  (2)  the 
nature  and  extent  of  the  petitioner's 
property,  financial,  or  other  interest  in 
the  proceeding;  and  (3)  the  possible 
effect  of  any  order  which  may  be 
entered  in  Uie  proceeding  on  the 
petitioner's  interest.  The  petition  should 
also  identify  the  specific  aspect(s)  of  the 
subject  matter  of  the  proceeding  as  to 
which  petitioner  wishes  to  intervene. 
Any  person  who  has  filed  a  petition  for 
leave  to  intervene  or  who  has  been 
admitted  as  a  party  may  amend  the 
petition  without  requesting  leave  of  the 
Board  up  to  15  days  prior  to  the  first 
prehearing  conference  scheduled  in  the 
proceeding,  but  such  an  amended 
petition  must  satisfy  the  specificity 
requirements  described  above. 

Not  later  than  15  days  prior  to  the  first 
prehearing  conference  scheduled  in  the 
proceeding,  a  petitioner  shall  file  a 
supplement  to  the  petition  to  intervene 
which  must  include  a  list  of  the 
contentions  which  are  sought  to  be 
litigated  in  the  matter.  Each  contention 
must  consist  of  a  specific  statement  of 
the  issue  of  law  or  fact  to  be  raised  or 
controverted.  In  addition,  the  petitioner 
shall  provide  a  brief  explanation  of  the 
bases  of  the  contention  and  a  concise 
statement  of  the  alleged  facts  or  expert 
opinion  which  support  the  contention 
and  on  which  the  petitioner  intends  to 
rely  in  proving  the  contention  at  the 
hearing.  The  petitioner  must  also 
provide  references  to  those  specific 
sources  and  documents  of  which  the 
petitioner  is  aware  and  on  which  the 
petitioner  intends  to  rely  to  establish 
those  facts  or  expert  opinion.  Pedtioner 
must  provide  sufficient  information  to 
show  that  a  genuine  dispute  exists  with 
the  applicant  on  a  material  issue  of  law 
or  foct.  Contentions  shall  be  limited  to 
matters  within  the  scope  of  the 
amendment  under  consideration.  The 
contention  must  be  one  which,  if 
proven,  would  entitle  the  petitioner  to 
relief.  A  petitioner  who  fails  to  file  such 


a  supplement  which  sitisfies  these 
requirements  with  res  sect  to  at  least  one 
contention  vnll  not  be  permitted  to 
participate  as  a  party. 
Those  permitted  to  ntervene  become 

f>arties  to  the  proceeding,  subject  to  any 
imitations  in  the  order  granting  leave  to 
intervene,  and  have  tie  opportunity  to 

Earticipete  fully  in  lh«  conduct  of  the 
earing,  including  the  opportunity  to 
present  evidence  and  TOSS-examine 
witnesses. 

If  a  hearing  is  reque  tted .  the 
Commission  will  mak )  a  final 
determination  on  the  i  ssue  of  no 
significant  hazards  co:isideration.  The 
final  determinadon  w  11  serve  to  decide 
when  the  hearing  is  htild. 

If  the  final  determination  is  that  the 
amendment  request  iz  volves  no 
significant  hazards  co  isideration,  the 
Commission  may  issu)  the  amendment 
and  make  it  immediately  effective, 
notwithstanding  the  nx^uest  for  a 
hearing.  Any  hearing  iield  would  take 
place  after  issuance  of  the  amendment 

If  the  final  determination  is  that  the 
amendment  request  ir  volves  a 
significant  hazards  co  isideration,  any 
hearing  held  wovdd  take  place  before 
the  issuance  of  any  amendment. 

A  request  for  a  hearng  or  a  petition 
for  leave  to  intervene  nust  be  filed  %vith 
the  Secretary  of  the  Commission,  U.S. 
Nuclear  Regulatory  Ccimmission, 
Washington,  IX  2055  j.  Attention: 
Docketing  and  Servict«  Branch,  or  may 
be  delivered  to  the  Commission's  PubUc 
Document  Room,  the  '3elman  Building, 
2120  L  Street,  NW..  Washington,  DC 
20555,  by  the  abpve  dite.  >Vhere 
petitions  are  filed  during  the  last  10 
days  of  the  notice  per  od,  it  is  requested 
that  the  petitioner  promptly  so  inform 
the  Commission  by  a  loll-free  telephone 
call  to  Westem  Union  at  1-<800)  248- 
5100  (in  Missouri  l-{800)  342-6700). 
The  Westem  Union  o ;?erator  should  be 
given  Datagram  Identification  Number 
N1023  and  the  follow ng  message 
addressed  to  Dr.  Walt.)r  R.  Butler: 
Petitioner's  name  and  telephone 
number,  date  petition  was  mailed,  plant 
name,  and  pubUcation  date  and  page 
number  of  this  FedersJ  Register  notice. 
A  copy  of  the  petition  should  also  be 
sent  to  the  Office  of  tr  e  General 
Counsel,  U.S.  Nuclear  Regulatory 
Commission,  Washington,  DC  20555, 
and  at  the  local  public  document  room 
located  at  the  B.F.  Jones  Memorial 
Library,  663  Franklin  Averue. 
AUquippa,  Pennsylvania  15001,  and  to 
Jay  £.  Silberg,  Esquire,  Shaw,  Pittman, 
Potts  k  Trowbridge,  2300  N  Street,  NW.. 
Washington,  DC  20037,  attorney  for  the 
licensee. 

Nontimely  filings  o "  peti  Jons  for 
leave  to  intervene,  an*  ended  petitions. 


supplemental  petitions  and/or  reouests 
for  hearing  will  not  be  entertained 
absent  a  determination  by  the 
Commission,  the  presiding  officer  or  the 
presiding  Atomic  Safety  and  Licensing 
Board  that  the  petition  and/ or  request 
should  be  granted  based  upon  a     ^ 
balancing  of  the  factors  specified  in  10 
CFR  2.714(a)(lHi)-(v)  and  2.714(d). 

The  Commission  hereby  provides 
notice  that  this  is  a  proceeding  on  an 
application  for  a  license  amendment 
falling  within  the  scope  of  section  134 
of  the  Nuclear  Waste  Policy  Act  of  1982 
(NWPA).  42  U.S.C  10154.  Under 
section  134  of  the  NWPA,  the 
Commission,  at  the  request  of  any  party 
to  the  proceeding,  must  use  hybrid 
hearing  procedures  with  respect  to  "any 
matter  which  the  Commission 
determines  to  be  in  controversy  among 
the  parties."  The  hybrid  procedures  in 
section  134  provide  for  oral  argument 
on  matters  in  controversy,  proceeded  by 
discovery  under  the  Commission's 
rules,  and  the  designation,  following 
argument,  of  only  those  factual  issues 
that  involve  a  genuine  and  substantial 
dispute,  together  with  any  remaining 
questions  of  law,  to  be  resolved  in  an 
adjudicatory  hearing.  Actual 
adjudicatory  hearings  are  to  be  held  on 
only  those  issues  found  to  meet  the 
criteria  of  section  134  and  set  for 
hearing  after  oral  argument. 

The  Commission's  rules 
implementing  section  134  of  the  NWPA 
are  found  in  10  CFR  part  2,  subpart  K, 
"Hybrid  Hearing  Procedures  for 
Expansion  of  Spent  Nuclear  Fuel 
Storage  Capacity  at  CiviUan  Nuclear 
Power  Reactors"  (published  at  50  FR 
41670,  October  15,  1985)  to  10  CFR 
2.1101  et  seq.  Under  those  rules,  any 
part  to  the  proceeding  may  invoke  the     - 
nybrid  hearing  procedures  by  filing  with 
the  presiding  officer  a  written  request 
for  oral  argument  imder  10  CFR  2.1109. 
To  be  timely,  the  request  must  be  filed 
within  10  days  of  an  order  granting  a 
request  for  a  hearing  or  petition  to 
intervene.  (As  outlined  above,  the 
Commission's  rules  in  10  CFR  part  2, 
subpart  G,  and  §  2.714  in  particular, 
continue  to  govern  the  filing  of  requests 
for  a  hearing  or  petitions  to  intervene, 
as  well  as  the  admission  of  contentions.) 
The  presiding  officer  shall  grant  a 
timely  request  for  oral  argument.  The 
presiding  officer  may  grant  an  untimely 
request  for  oral  argument  only  upon 
shewing  of  good  cause  by  the  requesting 
party  for  the  failure  to  file  on  time  and 
after  providing  the  other  parties  an 
opportunity  to  respond  to  the  imtimely 
request.  If  the  presiding  officer  grants  a 
request  for  oral  argument,  any  hearing 
held  on  the  application  shall  be 
conducted  in  accordance  with  the 
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hybrid  hearing  proceduret.  In  essence, 
these  procedures  limit  the  time 
available  for  discovery  and  require  that 
an  oral  argument  be  held  to  determine 
whether  any  contentions  must  be 
resolved  in  adjudicatory  hearing.  If  no 
party  to  the  proceedings  requests  oral 
argument,  or  if  all  untimely  requests  for 
oral  argument  are  denied,  then  the  usual 
procedures  inlO  CFR  part  2,  subpart  G, 

For  further  details  with  respect  to  this 
action,  see  the  application  for 
amendment  dateo  November  2, 1992, 
which  is  available  for  public  inspection 
at  the  Commission's  Public  Document 
Room,  the  Gelman  Building,  2120  L 
Street.  NW.,  Washington,  DC  20555  and 
at  the  local  public  document  room 
located  at  the  B^.  Jones  Memorial 
Library,  663  Franklin  Avenue, 
Aliquippa.  Pennsylvania  15001. 

Dated  at  Rockville,  Maryland,  this  1st  day 
of  September  1993. 

For  the  Nuclear  Regulatory  Commission. 
Gordoo  E.  Ediaon. 

Senior  Project  Manager.  Pwfect  Directorate 
1-3,  Division  of  Nuclear  Feactor  Projects— 
UU.  Office  ofNudear  Reactor  Regulation. 
[FR  Doc.  93-21826  Filed  9-7-93;  8:45  am] 
WUJNO  COOK  7fS0-S1-ll  \ 

[Decket  No.  50-31 2-OCOy  ^ 

(Decommtoaionlnfl  Plan)  ASlBPm  92- 
663-02-OCOM] 

In  the  Matter  of  Sacramento  Municipal 
Utility  Diftrict  (Rancbo  Seco  Nuclear 
Generatiiig  Station,  Facility  Operating 
Ucanse  No.  DRP-M). 
Before  Administrative  Judges: 

Charles  BechhoefiBr,  Chairman 

Dr.  Richard  F.  Cole 

Thomas  D.  Murphy 
August  31. 1993. 

V 

PrehMiing  Conf«r«ne« 

This  proceeding  concerns  the 
proposed  decommissioning  of  the 
Rancho  Seco  Nuclear  Generating 
Station,  located  in  Sacramento  County, 
California.  Notice  is  hereby  given  that  a 
prehearing  conference  is  scheduled  for 
Tuesday.  September  21, 1993.  beginning 
at  9:30  a.m.,  in  the  Commission's  Public 
Hearing  Room.  5th  floor,  4350  East  West 
Highway,  Bethesda.  Maryland.  The 
confiarence  will  continue,  to  the  extent 
necessary,  on  Wednesday,  September 
22, 1993,  beginning  at  9  a.m..  at  the 
same  location. 

At  this  conference,  the  Atomic  Safety 
and  Licensing  Board  will  consider 
contentions  filed  by  the  Environmental 
and  Resources  Conservation 
Organization  (ECO)  in  response  to  the 
Commission's  Order  in  CIJ-e3-3,  37 
NRC 135  (March  3. 1993).  aa  explained 
in  CU-93-12. 37  NRC (May  26. 


1993),  denying  the  Licensee's  motion  to 
reconsider  CLI-93-3.  The  contentions 
are  those  filed  by  ECO  on  March  22. 
1993  (decommissioning  fund  plan). 
April  1. 1993  (loss  of  oRsite  power)  and 
July  12, 1993  (environmental 
assessment  and  safety  evaluation).  The 
Licensing  Board  will  also  consider 
schedules  for  additional  activities  in 
this  proceeding. 

Among  other  matters,  the  Board 
requests  the  parties  to  address  whether 
or  not  the  Commission's  orders  in  CLI- 
93-03  and  CLI-93-12  admitted,  without 
qualification,  a  contention  on  loss  of 
offisite  power  (LOOP).  See.  e.g..  CLI-93- 
3.  37  NRC  at  146;  CLI-93-12.  37  NRC 

at (slip  op.,  at  3.  4,  5-7).  If  so.  are 

we  authorized  to  reject  all  aspects  of  the 
LOOP  contention,  as  sought  by  the 
Licensee  and  NRC  Staff,  respectively,  or 
must  we  admit  at  least  a  portion  of  that 
contention,  subject  to  resolution  either 
after  an  evidentiary  hearing  or,  as 
appropriate,  through  summary 
disposition  procedures  (10  CFR  2.749)? 

For  the  Atomic  Safety  and  Licensing 
Board. 

Bethesda.  Maryland,  August  31, 1993. 
ChariM  Bechhoaiar, 
Chainnan,  Administiative  Judge. 
[FR  Doc  93-21827  Filed  9-7-93;  8:45  am] 
■LUNO  coot  TMe-M-M 


SECURITIES  AND  EXCHANGE 
COMMISSION 

S«lf-R«gul«tory  Organizations; 
Applicatlona  for  Unllatad  Trading 
Prlvllagaa;  Notloa  and  Opportunity  for 
Haaring;  Philadelphia  Stock  Exchange, 
Inc. 

September  2, 1993. 

The  above  named  national  securities 
exchange  has  filed  applications  with  the 
Securities  and  Exchange  Commission 
("Commission")  pursuant  to  section 
12(f)(1)(B)  of  the  Securities  Exchange 
Act  of  1934  and  rule  12f-l  thereunder 
for  imlisted  trading  privileges  in  the 
following  seairity: 
Ford  Holding  Inc. 

Depositary  Shares  Each  Representing 
1.400  of  a  Share  of  Series  C  Si. 00 
Par  Value  (File  No.  7-11234) 

This  security  is  listed  and  registered 
on  one  or  mora  other  national  securities 
exchange  and  is  reported  in  the 
consolidated  transaction  reporting 
system. 

Interested  persons  are  invited  to 
submit  on  or  oefore  September  23, 1993. 
written  data,  vievrs  and  arguments 
concerning  the  above-referenced 
application.  Persons  desiring  to  make 
written  comments  should  file  three 


copies  thereof  with  the  Secretary  of  the 
Securities  and  Exchange  Commission. 
450  5th  Street,  NW..  Washington.  DC 
20549.  Following  this  opportunity  for 
hearing,  the  Commission  will  approve 
the  application  if  it  finds,  based  upon 
all  the  information  available  to  it.  that 
the  extensions  of  unlisted  trading 
privileges  pursuant  to  such  applications 
are  consistent  with  the  maintenance  of 
fair  and  orderly  markets  and  the 
protection  of  investors. 

For  the  Commission,  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority. 
Jonathan  G.  Katz, 
Secretary. 

[FR  Doc.  93-21842  Filed  9-7-93;  8:45  am] 
MUJNOcooc  aoio-ei-H 


[Releeae  Na  34-32825;  nie  No.  SR-MSRB- 
S3-«] 

Self-Ragulatory  Organlzatlona;  Notlea 
of  Filing  and  Order  Granting 
Accalaratad  Approval  of  Propoaad 
Rule  Change  by  the  Municipal 
Sacurltlaa  Rulemaking  Board  Relating 
to  an  Extenalon  of  the  CD!  Pilot 
System  Through  April  6,  IMS 

September  1.1993. 

On  August  17, 1993.  the  Municipal 
Seciirities  Rulemaking  Board  ("Board" 
or  "MSRB")  filed  with  the  Securities 
and  Exchange  Commission 
("Commission"  or  "SEC')  a  proposed 
rule  change  (File  No.  SR-MSRB-93-«). 
pursuant  to  section  19(b)(1)  of  the 
Securities  Exchange  Act  of  1934 
("Act"),  15  U.S.C.  78s{b)(l).  and  Rule 
19b-4  thereunder.  The  proposed  rule 
change  is  described  in  Items  I,  II.  and  HI 
below,  which  Items  have  been  prepared 
by  the  Board.  The  Commission  is 
publishing  this  notice  to  solicit 
comments  on  the  proposed  rule  change 
from  interested  people.  The  Board  has 
requested  accelerated  approval  of  the 
proposed  rule  change  in  order  to  permit 
the  Pilot  system  to  continue  to  opMsrate 
without  interruption. 

L  Self-Regulatory  Organization'a 
Statement  of  the  Terms  of  Substance  of 
the  Proposed  Rule  CSianga 

The  Board  is  filing  herewith  a 
proposed  rule  change  to  request  an  18- 
month  extension,  through  April  6. 1995. 
of  its  Continuing  Disclosuire  Information 
("GDI")  Pilot  system.! 


>  The  cm  Pilot  fystam  was  approved  tn  SecuritlM 
ExdUBge  Act  ReleaM  Na  30SSa  (April  a.  1992).  97 
FR  12534.  A  full  deKzipdoo  of  the  tyftan  la 
contained  in  that  apprcrral  order. 
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n.  Self-Ragulatory  Organisatioo't 
SUtemect  of  th*  PurpoM  o(^  and 
Statutory  Basis  for,  the  Pnqposad  Rule 
Change 

In  its  fiUss  with  the  Commission,  the 
Board  included  statements  concerning 
the  purpose  of  and  basis  for  the 
proposed  rule  change  and  discussed  any 
coDunents  it  received  on  the  proposed 
rule  change.  The  text  of  these  statements 
may  be  examined  at  the  places  specified 
in  Item  IV  below.  The  Board  has 
prepared  summaries,  set  forth  in 
Sections  (A),  (B).  and  (C)  below,  of  the 
most  significant  as{>ects  of  such 
statements. 

A.  Self-Regulatory  Organizaticn's 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

(a)  On  April  6. 1992,  the  Commission 
approved  the  CDI  Pilot  system  for  an  18- 
month  period. 2  The  Pilot  system  began 
operating  on  January  23, 1993.  and 
functions  as  part  of  the  Board's 
Municipal  Securities  Information 
Library  tm  (MSIL  tm)  system. s  The  Pilot 
system  accepts  and  disseminates 
voluntary  submissions  of  official 
disclosure  notices  relating  to 
outstanding  issues  of  mimidpal 
securities,  i.e..  continuing  disclosure 
information.  During  its  first  phase  of 
operation,  the  system  accepted 
disclosure  notices  only  from  trustees. 
On  May  17, 1993.  the  Pilot  system  also 
began  accepting  disclosure  notices  from 
issuers.4 

Currently,  the  system  accepts  only 
short  submissions  (one  to  three  pages  in 
length,  or  tbe  equivalent  in  electronic 
form)  by  mail,  facsimile,  and 
electronically  by  computer  modem, 
using  specific  Pilot  system  submission 
procedures.  The  system  uses  two 
methods  of  dissemination  to 
subscribers:  (1)  CDI  that  has  been 
submitted  to  the  system  by  mail  or 


*  SacuriUw  Kcchange  Act  ReiesM  ^to.  30S56.  A 
complete  deecriptioo  of  the  GDI  Pilot  system  is 
contained  in  Pile  No.  SR^MSRB-e&-4.  Amendmeni 
No.  1. 

»The  MUNICIPAL  SECUXmES  INFORMATION 
LIBRARY  system  end  the  MSIL  systetn  are 
trademarks  of  the  Board.  The  MSIL  system,  which 
was  approved  In  Securities  Exchange  Act  Release 
No.  2929«  (June  13. 1S«1).  56  PR  2S194.  U  a  central 
bdlity  through  which  infbnnation  about  municipal 
sacuribes  is  collected,  stored  and  disseminated. 

«  At  the  aad  of  each  phase  of  the  Pilot  the  Board 
was  required  to  evaluate  and  address  any  technical, 
policy  and  coat  isauea  which  arose  during  that 
phase,  prior  to  committing  the  Pilot  system  to 
greater  capacity.  The  first  such  report  was  nrovided 
to  die  Commlsiicm  oo  May  17, 1M3.  In  addiUon, 
the  Board  will  iwport  to  tlM  Commission  at  dte  end 
of  the  pQot  period,  and  any  changes  or  requests  for 
pennaneot  approval  will  be  filed  under  SEC  Rule 
lOb^  See  File  Na  SR-MSRB-00-4  Amaodmaat 
Na  1  (Od  7.  loei),  and  Securities  Bcrhange  Act 
Releue  No.  30SS«  (April  6. 19IU). 


facsimile  is  dissemineted  by  facsimile 
transmission;  and  (2)  3DI  that  has  been 
submitted  to  the  system  electronically 
bv  computer  modem  is  disseminated 
electronically.  In  addition,  after  the 
Board  processes  and  transm'  ts  the 
disclosure  notices  to  r^ubscribers.  it 
makes  these  documer  ts  available  at  its 
PubUc  Access  Facilitj'  ("PAI-^")  in 
Alexandria,  Virginia  where  any 
interested  person  ma}'  review  the 
documents,  free  of  charge,  and  copy  the 
documents  at  $.20  per  page  (plus  sales 
tax). 

As  the  Commissioc  noted  in  its  order 
approving  the  CDI  Pilot  system: 

CurreDtly,  a  number  cf  municipal 
86cuhtie«  Issuers  are  ex  serienclog  financial 
diSiculties  In  such  an  (Dvironcient, 
disclosure  mechanisms  become  especially 
important  to  Investors  and  potential  Investors 
in  these  seoirities.  .  .    (G]reater  availability 
of  CDI  will  reduce  the  r  sk  of  sa  es  practice 
fraud  and  manipulation  In  the  municipal 
market  by  making  invectore  more  informed 
and  better  able  to  detect  such  practices.* 

During  the  propost  d  extension  of  the 
Pilot  period,  ue  Boa;  d  is  hopeful  that 
more  issuers  and  truitees  will  recognize 
the  overall  benefit  to  the  market  in 
voluntarily  providini;  continuing 
disclosure  information  via  the  CDI  pilot 
system.  La  order  to  fedlitate  such 
information  dissemination,  the  Board, 
working  in  conjunction  with  Industry 
groups,  will  continuo  to  explore  the 
feasibility  of  accepting  and 
disseminating  longei  documents 
through  the  Q)I  Pilo  system. 

(b)  The  Board  belli  tves  that  the 
proposed  rule  chang)  is  consistent  with 
Section  15B(b)(2)(C)  of  the  Securities 
Exchange  Act  of  193 » ("Act"),  which 
provides  that  the  Boiird's  rules  shall: 

be  designed  to  prevent  Erauduleit  and 
manipulative  acts  and  iractices  to  promote 
just  and  equitable  prin(  iples  of  Tade,  to 
foster  cooperation  and  xx>rdina:ion  with 
persons  engaged  Ir.  reg  ilating,  clearing, 
settling,  processing  Infiirmation  with  respect 
to,  and  facilitating  tran  lactioiu  in  municipal 
sactulties,  to  ranove  iripediments  to  and 
perfect  the  mechanism  of  a  free  and  open 
market  in  municipal  se  :uhtie8,  and.  in 
general,  to  protect  investors  and  the  public 
interest. 

The  MSIL  system  s  designed  to 
increase  the  integrity '  and  efficiency  of 
the  mimicipal  securties  market  by, 
among  other  things,  helping  'o  ensure 
that  the  price  charge  d  for  an  issue  in  the 
secondary  market  re  lects  all  available 
official  information  ibout  that  issue. 
The  Board  will  cont  nue  to  operate  the 
output  side  of  the  G)!  Pilot  system  to 
ensure  that  the  information  i.^  available 
to  any  party  who  wi  ihes  to  stibscribe  to 


(Securities  Rxrhange  A  a  Release  No.  30556  at 
2S-2S(A|Mile.l992). 


the  service.  As  with  all  MSIL  svstem 
services,  this  service  is  available,  on 
equal  terms,  to  any  party  requesting  the 
service. 

B.  Self-Regulatory  Organization's 
Statement  on  Burden  on  Competition 

The  Board  does  not  believe  that  the 
proposed  rule  change  will  Impose  any 
burden  on  competition  not  necessary  or 
appropriate  in  furtherance  of  the 
purposes  of  the  AlI. 

C  Self-Regulatory  Organization 's 
Statement  on  Comments  on  the 
Proposed  Rule  Change  Received  From 
Members,  Participants,  or  Others 

Written  comments  were  neither 
solicited  nor  received. 

m.  Date  of  ECTectiveneas  of  the 
Proposed  Ride  Change  and  Timing  Cor 
Commission  Action 

The  Board  has  requested  that  the 
Commission  find  good  cause,  purstiant 
to  section  19(b)(2)  of  the  Act,  for 
approving  the  proposed  rule  change 
prior  to  the  thirtieth  day  after 
publication  of  the  notice  of  filing  In  the 
Federal  Register.  The  Board  believes 
that  accelerated  approval  would  permit 
the  Pilot  system  to  continue  to  operate 
without  interruption.  The  Board  further 
believes  that  the  CDI  Pilot  system  will 
increase  the  integrity  and  efficiency  of 
the  municipal  securities  market  by 
helping  to  ensure  that  the  price  charged 
for  an  issue  in  the  secondary  market 
reflects  all  available  official  information 
about  that  issue. 

The  Commission  finds  that  the 
proposed  rule  change  is  consistent  with 
the  requirements  of  the  Act  and  the 
rules  and  regulations  thereunder 
applicable  to  the  Board,  and,  in 
particular,  the  requirements  of  section 
15B  and  the  ndes  and  regulations 
thereimder. 

The  Commission  finds  good  cause  for 
approving  the  proposed  rule  change 
prior  to  the  thirtieth  day  after  the  date 
of  publication  of  the  notice  of  filing  in 
the  Federal  Register,  in  that  accelerated 
approval  is  appropriate  to  provide  for 
imintemipted  operation  of  the  CDI  Pilot 
system. 

rv.  Solicitation  of  Comments 

Interested  people  are  invited  to 
submit  written  data,  views,  and 
arguments  concerning  the  foregoing. 
People  making  written  submissions 
should  file  six  copies  thereof  with  the 
Secretary.  Securities  and  Exchange 
Commission.  450  Fifth  Street.  NW., 
Washington,  DC  20549.  Copies  of  the 
submission,  all  subsequent 
amendments,  all  written  statements 
with  respect  to  the  proposed  rule 
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change  that  are  filed  writh  the 

Commission,  and  all  written 
communications  relating  to  the 
proposed  rule  change  between  the 
Commission  and  any  person,  other  than 
those  that  may  be  withheld  torn  the 
public  in  accordance  with  the 
provisions  of  5  U.S.C.  552,  will  be 
available  for  inspection  and  copjring  in 
the  Commission's  Public  Reference 
Room.  Copies  of  the  filing  will  also  be 
available  for  inspection  and  copying  at 
the  Board's  principal  offices.  All 
submissions  should  refer  to  File  No. 
SR-MSRB-03-Q  and  should  be 
submitted  by  [insert  date  21  days  from 
the  date  of  publication]. 

It  is  therefore  ordered,  pursuant  to 
section  19(b)(2)  of  the  Act,o  that  the 
proposed  rule  change  be,  and  hereby  is, 
approved  for  an  18-month  period 
ending  on  April  6, 1905. 

For  the  CommiMion  by  the  Division  of 
Market  Ragulstlon,  purfuant  to  delegated 
authority.  17  U.S.C  200.3O-3(a)(12). 
Marram  H.  McFsrland, 
Depu  ty  Secretary. 
(FR  Doc  9:»-21781  Filed  9-7-93;  8:45  am) 


Setf-Aeguiatory  Organizations; 
Chicago  Stocli  Exchanga, 
incorporated;  Appiicatlon  for  Unilatad 
Trading  Priviiagaa  in  Two  Ovar-Tha- 
Countar  iasuaa  and  To  Withdraw 
Unilatad  Priviiagaa  In  Two  Ovar-Uw- 
Countar  laauaa 

September  1, 1903. 

'     On  August  23, 1993,  the  Chicago 
Stock  Exchange,  Inc.  ("CHX  "), 
submitted  an  application  for  unlisted 
trading  privileges  ("UTP")  pursuant  to 
Section  12(0(1)(C)  of  the  Securities 
Exchange  Act  of  1934  ("Act")  in  the 
following  over-the-counter  ("OTC") 
securities,  i.e..  securities  not  registered 
under  section  12(b)  of  the  Act. 


FUeNo. 


7-11212 


7-11213 


Nextal  Communications 
Class  A  Common  Stock 
$.001  par  value. 
VLSI  Technoiogy,  Inc. 
Common  Stock 
$.01  par  value. 


The  above-referenced  issues  are  being 
applied  for  as  replacements  for  the 
following  secxirities,  which  form  a 
portion  of  the  Exchange's  program  in 
which  OTC  securities  are  being  traded 
pursuant  to  the  granting  of  UTP. 


The  CHX  also  applied  to  withdraw 
UTP  pursuant  to  section  12(f)(4)  of  the 
Act  for  the  following  issues: 


FMeNa 

Symbol 

lasuar 

7-11214  . 

MTCEF 

UTC  Bactronic  Tech- 

notoglaa  Co.  LTD. 
Common  Stock 
^k)  par  value. 

7-11215  . 

MCAWA 

McCaw  Celiuiar  Com- 

muntcatkms  Inc. 
Claae  ACommon 

Stock. 
$.01  par  value. 

•15U.S.C7at(bX2). 


Replacement  issues  are  being 
requested  due  to  lack  of  trading  activity. 

Comments 

Interested  persons  are  invited  to 
submit,  on  or  before  September  22, 
1993,  written  comments,  data,  views 
and  arguments  concerning  this 
application.  Persons  desiring  to  make 
written  comments  should  file  three 
copies  with  the  Secretary,  Securities 
and  Exchange  Commission,  450  Fifth 
Street,  NW.,  Washington,  DC  20549. 

Commentators  are  asked  to  address 
whether  they  believe  the  requested  grant 
of  UTP  as  well  as  the  withdrawal  of 
UTP  would  be  consistent  with  section 
12(f)(2),  which  requires  that,  in 
considering  an  application  for  extension 
or  withdrawal  of  UTP  in  an  OTC 
secxirity,  the  Commission  consider, 
among  other  matters,  the  public  trading 
activity  in  such  security,  the  character 
of  such  trading,  the  impact  of  such 
extension  on  the  existing  markets  for 
such  security,  and  the  desirability  of 
removing  impediments  to  and  the 
progress  that  has  been  made  toward  the 
development  of  a  national  market 
system. 

For  the  Commiuion.  l>y  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority. 

Margaret  iL  McFarland, 
Depu  ty  Secretary. 

IFR  Doc.  9J-21780  Tiled  9-7-93;  8:45  am) 
aiujMO  cooc  aoio-ei-M 


[Release  Na  10-19668;  811-7928] 

Tha  Franidin  Corporation  SBiC;  Notica 
of  Application 

Septemberl,  1993. 

AQEMCY:  Securities  and  Exchange 

Commission  (the  "SEC"  or  the 

"Commission"). 

ACTION:  Notice  of  application  for 

deregistration  under  the  Investment 

Company  Act  of  1940  (the  "Act"). 

APPUCANT:  The  Franklin  Corporation 
SBIC 


RELEVANT  ACT  SECTION:  SectitH)  8(f). 
SUMMARY  Of  APPUCATION:  Applicant 
seeks  an  ordat  declaring  that  it  has 
ceased  to  be  an  investment  company 
\inder  the  Act. 

FlLMO  DATE:  The  application  was  filed 
on  July  29, 1093. 

HEARING  OR  NOTIFICATION  Of  HEARWG:  An 
order  granting  the  application  will  be 
issued  unless  the  SEC  orders  a  hearing. 
Interested  persons  may  request  a 
hearing  by  writing  to  the  SEC's 
Secretary  and  serving  applicant  with  a 
copy  of  the  request,  personally  or  by 
mail.  Hearing  requests  should  be 
received  by  the  SEC  by  5:30  p.m.  on 
September  27, 1993,  and  should  be 
accompanied  by  proof  of  service  on  the 
applicant,  in  the  form  of  an  affidavit  or, 
for  lawyers,  a  certificate  of  service. 
Hearing  requests  should  state  the  nature 
of  the  writer's  interest,  the  reason  for  the 
request,  and  the  issue  contested. 
Persons  who  wish  to  be  notified  of  a 
hearing  may  request  notification  by 
writing  to  the  SEC's  secretary. 
ADDRESSES:  Secretary,  SEC,  450  Fifth 
Street,  NW.,  Washington.  DC  20549. 
Applicant,  767  FifUi  Avenue,  New  York, 
NY  10153. 

FOR  FURTHER  INFORMATION  CONTACT:  Fran 
M.  Pollack-Matz,  Senior  Attorney,  at 
(202)  504-2801,  or  Robert  A.  Robertson, 
Branch  Chief,  at  (202)  272-3030  (Office 
of  Investment  Company  Regulation. 
EKvision  of  Investment  Management). 
SUPPLEMENTARY  INFORMATION:  Following 
is  a  summary  of  the  application.  The 
complete  application  is  available  for  a 
fee  from  the  SEC's  Public  Reference 
Branch. 

Applicant's  Representations 

1.  Applicant  is  a  Delaware 
corporation  organized  on  March  31, 
1987  as  a  wbolly-cvned  subsidiary  of 
The  Franklin  Holding  Corporation 
(Delaware)  ("Franklin  Holding"). 
Franklin  Holding  is  a  non-diversified, 
closed-end  investment  company 
registered  under  the  Act. 

2.  Applicant  was  incorporated  under 
the  name  The  Franklin  Corporation 
(Delaware),  but  its  name  was  changed 
following  a  merger  on  October  1. 1987 
with  The  Franklin  Corporation,  a  New 
York  corporation  ("Fnmklin  New 
York").  Franklin  New  York  was 
registered  under  the  Act  as  a  diversified, 
closed-end  investment  company  and 
licensed  as  a  small  business  investment 
company  under  the  Small  Business 
Investment  Act.  Pursuant  to  the  merger, 
each  outstanding  share  of  Franklin  New 
York's  common  stock  was  exchanged  for 
one  share  of  Franklin  Holding's 
common  stock,  and  applicant  succeeded 
to  all  of  the  business  and  operations  of 
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Franklin  New  York,  including  its 
registration  as  an  investment  company. 

3.  On  October  28, 1992.  applicant's 
board  of  directors  approved  a  proposal 
to  distribute  substantially  all  of  its 
assets  to  its  sole  stockholder,  Franklin 
Holding,  in  complete  liquidation  of 
applicant,  and  to  dissolve  applicant  as 
a  Delaware  corporation.  Franklin 
Holding  approved  the  proposal  to 
liquidate  and  dissolve  applicant  on 
October  28. 1992. 

4.  All  of  applicant's  portfolio  assets 
were  transferred  at  net  asset  value  to 
Franklin  Holding.  Applicant  transferred 
its  cash  to  Franklin  Holding  on 
November  1, 1992  and  all  of  its  other 
assets  and  liabilities  by  journal  entry  to 
Franklin  Holding  effective  November  1. 
1992. 

5.  As  of  October  28, 1992,  there  were 
100  outstanding  shares  of  applicant's 
common  stock,  its  only  authorized  class 
of  securities.  The  aggregate  net  asset 
value  as  of  September  30, 1992  was 
$3,523,147  or  $3,523  per  share,  and,  as 
of  June  30, 1993.  the  net  asset  value  was 
$0. 

6.  Applicant's  expenses  in  connection 
with  the  liquidation  were  approximately 
$977.  including  $750  for  legal  services. 
$162  in  filing  fees,  and  $65  for 
pubUsliing  expenses. 

7.  As  of  the  date  of  filing  of  the 
application,  applicant  had  no 
securityholders.  Applicant  is  not  a  party 
to  any  litigation  or  administrative 
proceeding.  Applicant  is  not  now 
engaged,  and  does  not  propose  to 
engage,  in  any  business  activities  and 
has  completed  the  winding-up  of  its 
affairs. 

8.  Applicant  has  filed  a  certificate  of 
dissolution  pursuant  to  the  General 
Corporation  Law  of  the  State  of 
Delaware. 

For  the  SEC,  by  the  Division  of  Investment 
Management,  under  delegated  authority. 
Margaret  H.  KkFarLuul, 
Deputy  Secretary. 

(PR  Doc  93-21782  Filed  »-7-03:  8:45  am] 
BiLUNQCOoc  soie-ei-M 

[Release  No.  IC-19669;  81 1-6587] 

Tyler  Cabot  Mortgage  Securities  Fund, 
Inc.;  Notice  of  Application 

September  1. 1993. 

agency:  Securities  and  Exchange 

Commission  (the  "SEC"  or  the 

"Commission"). 

ACTION:  Notice  of  application  for 

deregistration  under  the  Investment 

Company  Act  of  1940  (the  "Act"). 

APPUCANT:  Tyler  Cabot  Mortgage 
Securities  Fund,  Inc. 


RELEVANT  ACT  8ECTI0»I:  Section  8(0- 
SUMMARY  OF  APPUCATON:  Applicant 
seeks  an  order  declarng  that  it  has 
ceased  to  be  an  inves  ment  company 
under  the  Act. 

FUNQ  DATE:  The  application  was  filed 
on  June  3. 1903,  and  amended  on 
August  12, 1993. 

HEARINQ  OR  NOTVICATON  OF  HEARMO:  An 
order  granting  the  ap  plication  will  be 
issued  unless  the  SEXl  orders  a  hearing. 
Interested  persons  m  ly  request  a 
hearing  by  writing  to  the  SEC's 
Secretary  and  aervinj;  applicant  with  a 
copy  of  the  request,  {lersonally  or  by 
mail.  Hearing  requests  should  be 
received  by  the  SEC  by  5:30  p.m.  on 
September  27, 1993,  and  should  be 
accompanied  by  proof  of  service  on  the 
appUcant,  in  the  fom  of  an  affidavit  or, 
for  law)-er8,  a  certificate  of  service. 
Hearing  requests  should  state  the  nature 
of  the  writer's  inters!.!,  the  reason  for  the 
request,  and  the  issu )  contested 
Persons  who  wish  to  be  notified  of  a 
hearing  may  request  notification  by 
writing  to  the  SEC's  iecretary. 
ADDRESSES:  Sdcretar/,  SEC.  450  Fifth 
Street.  N.W..  Washlr  gton,  D.C.  20549. 
Applicant,  2001  Bry.in  Tower,  Suite 
3300,  Dallas,  Texas  75201. 
FOR  FURTHER  INFORM.  4T)0N  CONTACT:  Fran 
M.  Pollack-Matz,  Senior  Attorney,  at 
(202)  504-2801,  or  Robert  A.  Robertson, 
Branch  Chief,  at  (202)  272-3030  (Office 
of  Investment  Compiny  Regulation, 
Division  of  Investment  Management). 
SUPPLEMENTARY  MFORMATION:  Following 
is  a  summary  of  the  application.  The 
complete  application  is  available  for  a 
fee  &om  the  SEC's  Public  Reference 
Branch. 

Applicant's  Representations 

1.  Applicant  is  a  closed-end 
diversified  management  investment 
company  that  was  organized  as  a 
corporation  \mder  the  laws  of  Maryland. 
On  August  16, 1988;  applicant  filed  a 
notification  of  registration  on  Form  N- 
8A  and  a  registration  statement  on  Form 
N-2.  The  re^stratlon  statement  became 
effective  on  Novemlier  23, 1988,  and 
applicant's  initial  p  ibhc  offering 
commenced  on  Deoamber  1, 1988. 

2.  On  July  8, 1992.  applicant's  board 
of  directors,  upon  tie  recommendation 
of  the  special  committee  of  independent 
directors,  approved  the  merger  of 
applicant  with  and  Jito  Capstead 
Mortgage  Corporation  ("Capstead") 
pursuant  to  an  agrettment  and  plan  of 
merger  (the  "Merger  Agreement"). 
Under  the  Merger  Agreement,  Capstead, 
a  real  estate  investn^ent  trust,  is  the 
surviving  entity. 

3.  Tyler  Cabot  Advisers,  formerly 
Lomas  Securities  Advisers,  Inc.,  is  the 


investment  adviser  to  applicant 
Capstead  Advisers  is  the  investment 
adviser  to  Capstead.  Both  Tyler  Cabot 
Advisers  and  Capstead  Advisers  are 
wholly-owned  subsidiaries  of  Lomas 
USA,  which  is  a  wholly-owned 
subsidiary  of  Lomas  Financial 
Corporation.  As  a  result,  applicant  filed 
an  exemptive  application  (File  No.  812- 
7984)  on  July  10. 1992  and  amendments 
thereto  on  September  22. 1992.  October 
14, 1992  and  October  26, 1992, 
requesting  an  order  under  section  17(b) 
of  the  Act  that  would  grant  an 
exemption  firom  section  17(6)  thereof.* 
A  notice  of  the  filing  of  the  application 
was  issued  on  November  2.  1992 
Investment  Company  Act  Release  No. 
19072),  and  an  order  was  issued  on 
December  1, 1992  (Investment  Company 
Act  Release  No.  19134). 

4.  On  or  about  November  2. 1992,  the 
notice  of  proxy  was  mailed  to  all  of 
applicant's  and  Capstead's  stockholders 
as  of  the  record  date  of  October  26. 
1992.  Applicant's  stockholders 
approved  the  merger  at  a  special 
meeting  on  Deceml>er  1, 1992. 

5.  Pursuant  to  the  Merger  Agreement 
and  the  Articles  of  Merger,  on  December 
2. 1992  (the  "Merger  Date"),  applicant 
transferred  all  of  its  portfolio  scNcurities. 
other  assets,  and  liabilities  to  Capstead. 
Each  share  of  applicant's  common  stock 
has  been  converted  into  the  right  to 
receive  one  share  of  Capstead's  series  B 
preferred  stock,  which  has  a  liquidation 
preference  of  $11.38  per  share  and  is 
convertible,  at  the  option  of  the  holder 
into  .3196  shares  of  Capstead  common 
stock.  On  December  23, 1992. 
stockholders  of  applicant  as  of  the 
record  date  of  December  4. 1992. 
received  a  final  dividend  of  3V^  cents 
per  shere  of  applicant's  common  stocL 

6.  On  the  Kierger  Date,  appUcant  had 
29,429,815  shares  outstandlns.  having 
an  aggregate  net  asset  value  ot 
$320,490,685.30  and  a  per  share  net 
asset  value  of  $10.89.  As  of  the  date  of 
the  filing  of  this  application,  eli  of  the 
stockholders  of  applicant  have  received 
the  requisite  notification  in  connection 
with  the  surrender  of  their  certificates 
representing  the  series  B  preferred 
stock.  Although  most  of  appUcant's 
stockholders  have  submitted  the 
requisite  transmittal  letters  to  the 
exchange  agent,  holders  of  79,051  shares 
of  applicant's  common  stock 
(amounting  to  .2648%  of  applicant's 
common  stock  on  the  Merger  Date)  have 


1  Applicant  and  Capttead  could  no!  niy  on  rul« 
17a-e  under  the  Act  an  exemptioo  from  Mction 
17(a),  t>ecau«e  the  rule  only  appUe*  to  mergen  of 
oartaln  affiliated  regittared  investmeot  companlae. 
Capatead  clainu  an  exclution  from  the  dafinitiaii  of 
invaatment  company  under  tactlooi  3(cXSKC)  and 
3(cK6)  of  the  Act 
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not  exchanged  their  certificate* 
representing  applicant's  common  stock. 
These  certificate*  now  represent  only 
the  right  to  receive  the  series  B  preferred 
stock  and  any  cash  in  lieu  of  fractional 
shares  (the  "Merger  Consideration"). 
Any  portion  of  the  Merger 
Consideration  that  remains  imclaimed 
by  holders  of  these  certificates  six 
months  after  the  Merger  Date  will  be 
returned  to  Capstead.  Any  certificate 
holder  who  has  not  exchanged  a 
certificate  for  the  Merger  Consideration 
before  the  consideration  is  returned  to 
Capstead,  shall  look  only  to  Capstead 
for  payment  thereof. 

7.  Total  expanses  incurred  in 
connection  with  the  merger  totalled 
$5,472,978.  Applicant  paid 
approximately  $2,825,535  and  Capstead 
paid  the  balance.  Capstead  will  bear  any 
expenses  Incurred  in  connection  with 
the  deregistration  and  dissolution  of 
appUcant. 

8.  As  of  the  date  of  the  application, 
applicant  has  no  shareholders,  assets  or 
liabilities.  Applicant  is  not  a  party  to 
any  litigation  or  administrative 
proceeding.  Applicant  is  not  presently 
engaged  in,  nor  does  it  propose  to 
engage  in,  any  business  activities  other 
than  those  necessary  for  the  winding  up 
of  its  affairs. 

9.  On  December  2, 1992.  the  Articles 
of  Merger  between  the  applicant  and 
Capstead  were  filed  with  the  State 
Department  of  Assessments  and 
Taxation  of  the  State  of  Maryland. 

Far  the  SEC,  by  ths  Division  of  Investment 
Management,  under  delegated  authority. 
Margarst  H.  McFariasd, 
Deputy  Secretary. 

[FR  Doc  9:}-21S43  Filed  9-7-93;  8:45  am] 
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DEPARTMEMT  OF  TRANSPORTATION 

Federal  Highway  Administration 

Participation  In  tha  Intatllgant  VaMcia- 
Hlghway  Systama  (IVHS)  Field 
Operational  Teat  Program 

AGENCY:  Federal  Highway 

Administralion  (FHWA),  DOT. 

ACTION:  Notice:  request  for  participation. 

SUMMARY:  The  U.S.  Department  of 
Transportation  (DOTl  seeks  offers  from 
the  public  and  private  sectors  to  form 
partnerships  to  conduct  operationel 
tests  in  support  of  the  national 
Intelligent  Vehicle-Highway  Systems 
(IVHS)  program.  This  notice  solicits 
offers  to  participate  in  operational  tests 
that  concentrate  on  evaluating  the 
benefits  of  the  following  IVHS  user 
service  areas: 


1.  Emergency  Notification  and 
Personal  Security. 

2.  Automated  Roadside  Safety 
Inspections  and  Commercial  Vehicle 
Administrative  Processes, 

3.  Travel  Demand  Management, 

4.  En-route  Driver  Advisory  and 
Traveler  Services  Information,  and 

5.  Personalized  Public  Transit  and 
Public  Travel  Security. 

Each  of  these  user  service  areas  is 
discussed  below  under  the  section  titled 
"Proposed  Operational  Tests."  National 
laboratories  are  encouraged  to 
participate  or  collaborate  with  others  in 
offers  for  user  service  areas  that  may  use 
their  available  technologies  for  new 
applications  in  transportation.  Such 
areas  could  include  emergency 
notification  and  personal  security 
(driver  and  personal  security),  travel 
demand  management  (air  emissions 
detection),  and  others. 

The  selection  criteria  contained  in 
this  notice  will  be  used  to  assess  an 
operational  test's  potential  for 
contributing  to  the  advancement  of  the 
national  IVHS  program,  evaluate  the 
proposed  technical  and  management 
approaches  for  the  test,  and  determine 
the  appropriateness  of  the  proposed 
Federal  role  in  the  project.  The  selection 
criteria  set  forth  in  today's  notice 
supersede  the  criteria  presented  in  the 
previous  operational  test  notices  dated 
May  8, 1992  (57  FR  19959),  and  July  20, 
1992  (57  FR  32047). 
DATES:  Operational  test  offers  must  be 
received  on  or  before  January  6. 1994. 
ADDRESSES:  Offers  to  participate  in  the 
IVHS  operational  test  program  should 
be  submitted  directly  to  the  Federal 
Highway  Administration,  Office  of 
Traffic  Management  and  IVHS, 
Operational  Test  Division.  (HTV-20), 
400  Seventh  St.  SW.,  Washington,  DC 
20590, 

FOR  FURTHER  MFORMATKM  CONTACT:  Mr. 
George  Schoene,  FHWA  Office  of  Traffic 
Management  and  IVHS.  IVHS 
Operational  Test  Division,  HTV-20. 
(202)  366-6726;  Mr.  August  Buxgett. 
NHTSA  Office  of  Crash  Avoidance 
Research,  NRD-50,  (202)  36&-5672;  Mr. 
Denis  Symes,  FTA  Office  of  Technical 
Assistance  and  Safety,  TTS-30,  (202) 
366-0232;  or  Ms.  Juhe  Dingle.  FHWA 
Office  of  the  Chief  Counsel.  HCC-32. 
(202)  366-0780.  400  Seventh  St..  SW.. 
Washington.  DC  20590. 
SUPPt^MENTARY  MFORMATKM:  The 
Intelligent  Vehicle-Highway  Systems 
(IVHS)  program  assembles  a  range  of 
advanced  technologies  and  system 
concepts  that,  when  used  in 
combination,  can  improve  mobility  and 
transportation  productivity,  enhance 
safety,  maximize  the  use  of  existing 


transportation  facilitiea.  conserve  energy 
resources,  and  reduce  adverse 
environmental  effects.  The  "Department 
of  Transportation's  IVHS  Strategic  Plan" 
(Depei-tiTient  of  Transportation 
Publication  No.  FHWA-SA-fl3-009) 
describes  DOT'S  program  delivery  of 
research  and  development,  operational 
testing,  deployment,  and  long-term 
IVHS  development  under  the 
Automated  Highway  System  program. 

Operational  tests  serve  as  the 
transition  between  research  and 
development  (R&D)  and  full  scale 
deployment  of  IVHS  technologies.  An 
operational  test  integrates  existing 
technology,  R&D  products,  insUtuUonal, 
and  perhaps  regulatory  arrangements  to 
test  one,  and  usually  mwB,  new 
technological,  institutional  or  financial 
elements  in  a  real  world  test.  The  tests 
permit  an  evaluation  of  how  well  newly 
developed  IVHS  technologies  work 
under  real  operating  conditions  and 
assess  the  benefits  and  pubUc  support 
for  the  product  or  system.  Operational 
tests  are  conducted  in  a  "real  world" 
operational  highway  environment  under 
"live"  transportation  conditions.  This 
distinguishes  operational  tests  from 
research  projects  or  other  kinds  of 
testing,  for  example  simulation  testing, 
test  tracks,  or  tests  on  facilities  that  are 
temporarily  closed  to  the  public. 

rVHS  operational  tests  are  conducted 
as  cooperative  ventures  between  the 
Department  of  Transportation  and  a 
variety  of  public  and  private  partners, 
including  State  and  local  governments, 
private  companies,  and  univeraities. 
Potential  private  sector  partnera  in  IVHS 
operational  tests  are  encouraged,  when 
appropriate,  to  work  with  appropriate 
State  and  local  transportation  agencies 
or  other  public  sector  organizations  in 
the  preparation  of  proposed  cooperative 
ventures.  An  IVHS  operational  test  will 
typically  involve  a  carefully  crafted 
partnership  that  is  negotiated  among 
Federal,  State,  local,  private,  and  other 
institutions,  Funding  for  the  technical 
and  administrative  responsibilities  is 
shared  among  the  partnera  in  the 
operational  test. 

The  "Department  of  Transportation's 
rVHS  Strategic  Plan"  summarizes  the 
roles  of  each  participant  in  the  National 
IVHS  Program  and  operational  tests. 
The  general  Federal  role  is  to  act  as  a 
leader  and  a  catalyst,  and  to  ensure 
adequate  emphasis  on  public  benefits. 
The  Department  of  Transportation  also 
guides  the  design  and  conduct  of  the 
project  evaluation  to  ensiue  that  the 
project  is  independently  evaluated  on  a 
national  program  scale.  The 
participating  DOT  administrations,  the 
FHWA,  the  National  Highway  Traffic 
Safety  Administration  (NHTSA),  the 
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Federal  Transit  Administration  (FTA), 
and  the  Research  and  Special  Programs 
Administration  (RSPA)  are  involved  in 
rVHS  and  their  specific  IVHS  program 
needs  will  tailor  the  particular 
arrangements  of  the  operational  tests. 

The  Department  of  Transportation  is 
also  developing  a  National  IVHS 
Program  Plan  which  will  build  on  and 
expand  the  "Department  of 
Transportation's  IVHS  Strategic  Plan," 
providing  the  detailed  "road  map" 
required  to  both  plan  and  track  progress 
toward  deploying  systems  and 
-  technologies  that  support  user  services 
of  the  rVHS  program. 

The  Program  Plan  will  include 
estimated  milestones  for  each  user 
service  which  will  form  the  has:  ?  for 
selecting  an  area  for  operational  tests. 

The  Program  Plan  will  consist  of  the 
following  rVHS  User  Services. 

1.  Pre-Trip  Travel  Information 
(transit,  driver,  and  ridesharing). 

2.  En-route  Driver  Advisory. 

(a)  Driver  Information. 

(b)  In-Vehicle  Signing. 

3.  En-route  Transit  Advisory, 

4.  Traveler  Services  Information  (e.g.. 
Yellow  Pages). 

5.  Route  Guidance  (includes  general 
service  plus  commercial  vehicle  and 
HAZMAT-specific  guidance;  does  not 
include  emergency  vehicle-specific 
guidance). 

8.  Ride  Matching  and  Reservation 
(e.g..  car  and  vanpool,  HOV  control). 

7.  Incident  Management  (excludes 
Emergency  Vehicle  Management 
service). 

8.  Travel  Demand  Management  (e.g.. 
regulatory,  mode  change,  parking 
control,  emissions  detection). 

9.  Traffic  Control  (includes  transit 
priority  and  HOV  priority). 

10.  Electronic  Payment  Services  (e.g., 
parking,  transit  feres,  toll  collection, 
congestion,  highway  pricing). 

11.  Commercial  Venicle  Pre-clearance 
(includes  roadside  access  to  carrier, 
vehicle,  and  driver  records). 

12.  Automated  Roadside  Safety 
Inspections  (automated  inspection 
facilities). 

13.  Commercial  Vehicle 
Administrative  Processes. 

(a)  Electronic  Purchase  of  Credentials. 

(b)  Automated  Mileage  and  Fuel 
Reporting  and  Auditing. 

(c)  International  Border  Preclearance. 

14.  On-Board  Safety  Monitoring 
(includes  driver,  vehicle,  and  cargo). 

15.  Commercial  Fleet  Management 
(includes  motor  carrier  and  intermodal 
terminal  operations). 

16.  Public  Transportation 
Management. 

(a)  Operation  of  Vehicles  and 
Facilities. 


(b)  Planning  and  Scheduling.  Services. 

(c)  Personnel  Management 

17.  Personalize  i  Puolic 
Transportation  (eg.,  para-transit,  route 
deviations). 

18.  Emergency  Notification  and 
Personal  Security. 

(a)  Driver  and  Fersonal  Security. 

(b)  Automated  Collision  Notification. 

(c)  HAZMAT  Ir  cident  NotiE  cation. 

19.  Public  Travel  Security. 

20.  Emergency  \^ehicle  Management. 

(a)  Fleet  Management. 

(b)  Route  Guidf  nee. 

(c)  Signal  Prior  ty. 

21.  Longitudintil  Collision  Avoidance. 

(a)  Rear-end  Crish  Warning  and 
Control. 

(b)  Autonomous  Intelligent  Cruise 
Control. 

(c)  Cooperative  Intelligent  Cruise 
Control. 

(d)  Head-on  Cnish  Warning  and 
Control. 

(e)  Passing  Warning  (on  two-lane 
roads). 

(f)  Backing  Cra->h  Warning. 

22.  Lateral  Collision  Avoidance. 

(a)  Lane  Changs  and  Blind  Spot  Crash 
Warning  andCon  lol. 

(b)  Lane  Keeping  Warning  and 
Control. 

23.  Intersectior.  Crash  Warning  and 
Control. 

24.  Vision  Enh  mcement  for  Crash 
Avoidance  (inclement  weather  and  at 
night). 

25.  Impairmen*.  Alert. 

(a)  Impaired  Driver  Warning  and 
Control  Override. 

(b)  Vehicle  Condition  Warning. 

(c)  In-vehicle  lifrastructure  Condition 
Warning  (infrastructure-based  warning 
in  En-route  Travel  Advisory  service). 

(d)  Integrated  Warning  Systems. 

26.  Pre-crash  F  estraint  Dep  oyment. 

27.  Fully  Automated  Vehicle 
Operation  (AHS). 

Several  notices  may  be  issued  during 
the  year  to  solici :  specific  operational 
tests  based  on  m  lestones  estEblished  for 
each  user  service,  as  will  be  cutlined  in 
the  National  IVHS  Program  Plan,  when 
completed. 

This  notice  of  solicitation  centers  on 
the  following  ustir  service  areas. 

Emergency  Notification  and  Personal 
Security  (driver  and  personal  security), 
No.  18. 

Automated  Roadside  Safety 
Inspections  (automated  inspection 
facilities).  No.  12. 

Commercial  Vehicle  Administrative 
Processes,  No.  13. 

Travel  Demand  Management 
(emissions  detection).  No.  8. 

En  Route  Drivtir  Advisory,  No.  2. 

PersonaUzed  Public  Transit  (route 
deviations).  No.  17. 


Public  Travel  Security,  No.  19. 
Propoeed  Operatknul  Tests 

Operational  tests  are  needed  to 
advance  the  national  IVHS  program  in 
the  foUoviring  user  service  areas. 

1.  Emergency  Notification  and  Personal 
Security  (Driver  and  Personal  Security) 

An  operational  test  is  needed  to 
evaluate  the  benefits  of  driver  and 
personal  seouity  systems  that  allow 
travelers  to  notify  traveler  assistance 
centers  of  the  need  for  assistance.  A 
two-way  communications  cai>ability 
may  also  be  included  to  allow  the 
assistance  provider  to  respond  to  the 
traveler,  acknowledging  the  assistance 
request  and  informing  tne  traveler  that 
help  is  on  the  way.  T^s  IVHS  user 
service  area  is  intended  to  speed  the 
detection  of  and  response  to  non-injury 
incidents  on  the  hignway. 

This  solicitation  seeks  offers  for 
testing  and  evaluating  various  low-cost 
system  approaches  for  providing  these 
capabilities.  Key  aspects  of  such 
systems  would  include  the  ability  to 
locate  the  requestor.  For  example,  this 
may  be  either  through  systems  that 
enable  the  requestor  to  send  the 
requestor's  location  with  the  call  for 
help,  or  by  use  of  a  beacon  that  permits 
the  assistance  provider  to  determine 
location  through  triangulation  or  to 
pinpoint  the  location  of  the  beacon. 
Provisions  must  be  made  for  the  easy 
operation  of  the  device  by  a  conscious 
and  iminjured  traveler.  In  addition, 
protection  against  either  malicious  or 
accidental  use  of  the  system  must  be 
addressed. 

The  system  should  also  support  the 
capability  to  transmit  the  nature  of  the 
request  for  help,  e.g.,  disabled  vehicle, 
flat  tire  or  out  of  gas.  This  would  permit 
the  assistance  coordinator  to  ensure  tha; 
the  prop>er  level  of  response  is  made  for 
each  request.  The  system  should  also 
support  "third  party"  assistance 
requests,  so  another  motorist  can  call  in 
the  incident.  In  this  case,  the  caller  may 
be  a  motorist  who  is  either  stopped  or 
just  passing  by  the  disabled  venicle, 
without  having  specific  knowledge  of 
the  problems  of  the  disabled  vehicle. 
Operating  procedures  must  be 
developed  to  ensure  various  situations 
can  be  responded  to  without  expending 
excessive  resources,  due  to  these  types 
of  unknowns. 

The  response  coordinator  may  be 
either  a  public  or  private  sector  entity. 
Based  on  the  nature  of  the  assistance 
request,  the  coordinator  would  inform 
the  appropriate  response  organization 
and  would  subsequently  confirm  the 
fact  that  help  is  on  the  way  to  the 
requestor. 
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This  teat  is  intended  to  validate  that 
a  response  network  can  be  developed  to 
meet  the  stated  objectives  of  the 
solicitation  and  to  further  evaluate 
whether  the  approach  is  successful  in 
rapidly  responding  to  the  calls  for  help, 
thereby  providing  timely  support  for  toe 
stranded  motorist. 

The  evaluation  plan  should  address 
how  the  safety  impact  of  the  in-vehicle 
units  will  be  evaluated,  the  data  that 
will  be  collected,  the  measures  of 
effectiveness,  and  the  analysis 
techniques  that  will  be  used  to  improve 
traveler  safety  and  reduce  related  levels 
of  congestion. 

2.  Automated  Roadside  Safety 
Inspections  and  Commercial  Vehicle 
Administrative  Processes 

Operational  tests  are  needed  to 
evaluate  commercial  vehicle  operations 
in  the  following  user  service  areas. 
While  an  offer  that  responds  to 
combinations  of  these  areas  is 
allowable,  we  anticipate  that  separate 
offers  will  be  made  for  each  area. 

(a)  Automated  Commercial  Vehicle 
Safety  Inspection  Facilities 

An  operational  test  in  this  area  would 
evaluate  the  speed  and  accuracy  of 
advanced  systems  which  assist  the 
safety  inspector  in  conducting  a  vehicle 
safety  inspection.  The  current  process  of 
conducting  safety  inspections  of 
commercial  vehicles  is  time  consuming 
and  inefficient  for  both  carriere  and 
inspectora.  Some  portions  of  the 
inspection  rely  on  visual  inspection  of 
complex  systems,  which  can  produce 
inconsistent  results.  Technologies  are 
being  conceived,  developed,  and 
marketed  to  improve  the  inspection 
process  through  automation  and  other 
electronic  means.  Automated  inspection 
facilities,  both  fixed  and  mobile,  would 
combine  a  number  of  these  technologies 
and  would  serve  as  a  test  bed  for 
determining  how  effective  these  various 
concepts  are  both  in  terms  of  accurately 
identifying  potential  problems  and 
improving  the  overall  efficiency  of  the 
inspection  process.  The  system  should 
be  in  accordance  with  current 
acceptable  standards  being  used  for 
inspection  of  commercial  vehicles. 

(b)  Out-of-Service  Verification 

An  operational  test  in  this  area  will 
evaluate  the  safety  benefits  of  advanced 
systems  which  improve  the  monitoring 
of  vehicles  and  driven  that  have  been 
placed  out-of-service.  Once  a  vehicle  or 
driver  has  been  placed  out-of-service,  it 
is  important  to  ensure  the  violations  are 
corrected  before  they  return  to  the 
highway.  Monitoring  these  violators  is 
difficult  for  inspectora  because  there 


usually  is  no  way  to  physically 
impound  the  vehicle  During  the  day, 
inspecton  are  unablu  to  stay  with  the 
velUcle  becauae  of  odier  duties  to 
perform.  At  night,  Lispection  facihties 
are  closed  and  most  do  not  have  gates 
to  lock  up  the  vehii  Je.  Out-of-service 
verification  could  be  approached  in 
different  ways,  and  this  solicitation 
seeks  offers  that  would  evaluate  various 
methods  and  technologies.  One  concept 
would  include  technologies  that  would 
monitor  vehicles  within  the  inspection 
facility  and  either  notify  the  inspector  if 
the  driver  and  vehicle  attempted  to 
leave  or  prevent  the  driver  and  vehicle 
from  leaving  before  the  violation  was 
corrected.  Another  concept  would  use 
technologies  to  detect  a  vehicle  that  had 
been  placed  out-of-service  but  was 
continuing  to  operate.  This  method 
would  provide  information  about  the 
vehicle  or  driver  infraction,  either 
through  on-board  information  or  on  a 
shared  database,  so  that  inspection 
officera  at  the  next  location  or  in  the 
traffic  stream  could  verify  that  the 
violation  had  been  rectified.  If  this 
second  concept  is  puraued,  it  may 
require  multiple  monitoring 
capabilities,  both  fixed  and  mobile, 
either  in  a  single  state  or  through  a 
multi-state  effort. 

(c)  One-Stop  Electronic  Purchase  of 
Credentials 

Operational  tests  in  this  area  would 
evaluate  improvements  in  productivity 
by  streamlining  the  process  for  carriers 
to  purchase  motor  carrier  credentials. 
They  would  also  evaluate  methods  for 
state  agencies  to  make  the  handling  of 
credential  purchasing  more  cost 
effective.  The  current  process  for 
purchasing  motor  carrier  credentials 
requires  several  trips  to  various  agencies 
in  each  State  to  obtain  the  proper 
credentials.  This  process  is  very 
cumbereome  for  motor  carriere.  The 
major  focus  of  one-stop  electronic 
purchase  of  credentials  is  to  make  it 
possible  for  a  motor  carrier  to  apply  for, 
pay  for,  and  receive  all  of  the  necessary 
credentials  or  permits  electronically 
from  either  the  base  State  or  the 
necessary  individual  States.  The 
envisioned  system  would  allow  an 
applicant  to  apply  for  and  obtain  annual 
or  temporary  credentials  through  a 
computer  hook-up  to  the  necessary 
State(s).  User  software  would  provide 
detailed  instructions  for  individual 
credential  or  permit  forms.  The  ability 
to  obtain  multiple  credentials  or  permits 
in  one  single  transaction  would  be 
essential.  The  State(s)  must  have  the 
ability  to  ensure  accuracy  and  calculate 
charges.  Payment  for  the  credentials 
could  be  implemented  through 


electronic  fund  transfer.  Multi-state  tests 
are  preferred.  These  would  most  likely 
expand  the  commercial  vehicle 
institutional  studies  now  being 
undertaken  by  most  States.  However,  a 
test  by  an  individual  State  will  be 
considered  (provided  the  system  design 
is  compatible  with  a  multi-state 
operation). 

3.  Travel  Demand  Management 
(Emissions  Detection) 

An  operational  test  is  needed  to 
evaluate  improvements  in  air  quality  by 
measuring  emissions  of  moving 
vehicles.  From  a  broad  air  quality 
improvement  perspective,  specific 
vehicles  that  emit  large  quantities  of 
carbon  monoxide,  oxides  of  nitrogen, 
and  volatile  organic  compounds  need  to 
be  identified.  Preliminary  assessments 
indicate  that  a  relatively  small 
percentage  of  passenger  vehicles 
contributes  disproportionately  to 
noxious  emissions  (i.e.,  as  few  as  10 
percent  of  cars  may  contribute  as  much 
as  50  to  60  percent  of  pollutants).  Other 
recent  studies  indicate  that  trucks, 
including  delivery  vehicles,  also 
contribute  disproportionally  to  overall 
emissions  levels.  With  proper 
instrumentation,  high  emitters  can  be 
identified  and  corrective  action  taken. 

There  may  be  a  number  of  strategies 
for  minimizing  the  emissions  of  these 
high  emitting  vehicles.  One  is  to  elicit 
remedial  actions  by  vehicle  operators 
and  owners.  A  variety  of  informational 
and  remedial  options  may  exist,  once 
vehicle  operators  and  ownera  are  alerted 
to  the  hi^  pollutant  levels  produced  by 
their  vehicles.  Immediate  feedback 
could  be  provided  by  using  variable 
message  "emissions  violations"  signs. 
Informational  mailings  may  also  be  sent 
to  ownera  of  extremely  high  polluting 
vehicles.  Incentives,  such  as  "free"  or 
subsidized  tune-ups,  may  be  made 
available  to  the  ownera  of  these 
vehicles.  In  jurisdictions  which  have  a 
legal  basis  for  citing  ownera  of  polluting 
vehicles,  more  stringent  measures  might 
be  considered.  Most  strategies  will 
require  the  efforts  of  private  and  public 
sector  organizations.  The  evaluation 
should  document  the  cost  of  remedial 
action  and  its  effect  on  the  emissions  of 
the  vehicle. 

A  second  strategy  would  be  to  modify 
traffic  control  strategies  to  minimize 
emissions  at  freeway  ramps,  signalized 
interaections,  and  other  locations  of 
concern.  For  example,  where  ramp 
merging  controls  have  been  instituted, 
the  roadway  configuration  may  allow  a 
direct  sampling  of  vehicle  tailpipe 
emissions.  This  emissions  data  would 
allow  operating  authorities  to  fine-time 
ramp  metering  controls  so  that 
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emisuons  hot  spots  (cBrboo  monoxide 
concentrations)  on  ramps  can  be 
avoided  or  minimized.  Emission 
monitoring  could  be  integrated  with 
ramp  metering  operations  by  changing 
both  vehicle  release  tactics  on  entrance 
ramps  and  inducing  vehicle  movement 
on  the  freeway  mainline  (e.g.,  using 
overhead  speed  signing).  The 
integration  of  mainline  upstream 
surveillance  may  also  be  incorporated  in 
control  strategies  for  individual  and 
coordinated  metering. 

The  offer  should  address 
instrumentation  to  be  installed, 
including  equipment  to  be  used  to 
quantify  emissions.  It  should  also 
specify  both  the  particular  emissions  to 
be  measured  and  the  means  for 
estimating  their  local  and  area-wide 
diffusion. 

4.  En-Route  Driver  Advisory  and 
Traveler  Services  Information 

Operational  tests  are  needed  to 
evaluate  the  benefits  of  en-route  driver 
advisory  and  traveler  services 
information  using  FM  Subcarrier  wide 
area  communications  systems  and 
applications  of  FHWA's  220  MHz 
Frequency  pain.  The  benefits  may 
include  reduction  in  congestion  and 
improvements  in  safety  and  traveler 
performance.  Such  a  system  would  (1) 
disseminate  a  variety  of  traveler 
information  and  traffic  (link  time)  data, 
including  en-route  driver  and  transit 
advisories  (e.g.,  road  conditions  and 
incidents),  and  traveler  services 
information  (e.g.,  special  events,  parking 
availability),  (2)  receive  this  information 
through  in-vehicle  or  portable 
communications  devices,  and  (3) 
decode  and  display  this  information  to 
the  traveler  in  the  form  of  text  or  voice 
messages. 

The  Department  of  Transportation  is 
interested  in  evaluating  the  FM 
Subcarrier  as  communications  medium 
and  application  of  the  FHWA's  220 
MHz  frequency  pairs  for  these  purposes. 
These  communication  technologies  can 
be  evaluated  in  conjunction  with  each 
other  on  a  single  operational  test  or 
independently.  The  evaluations  should 
include,  in  addition  to  the  FM 
Subcarrier  and  220  MHz  receiving  and 
display  technology,  user's  interface 
aspects  of  the  proposed  systems. 

The  FHWA  tas  funded  limited 
prototypes  and  tests  of  an  "FM 
Subcarrier  Traffic  Information  Channel" 
receiver  with  generally  very  favorable 
results,  and  proposed  operational  tests 
could  utilize  this  technology.  The 
proposed  communications  channel 
should  provide  a  relatively  high 
information  transmission  rate  (8000  bps. 
xiseful  data  with  error  rates  of  less  than 


1  in  10.000)  of  oommunications  for 
areas  within  3(— 40  miles  of  the 
transmitting  stition.  Offere  for  testing  of 
AM  Subcarrier  systems  will  be 
considered. 

The  FHWA  has  developed  guidelines 
for  the  use  of  the  220  MHz  freouendes 
in  support  of  F/HS  operational  tests  and 
is  currently  exiimining  the  operational 
concepts  for  pioviding  a  nation-wide 
mobile  IVHS  osmmunication  capability. 
It  is  anticipated  that  the  frequency  paire 
will  be  utilizeci  to  implement  a 
coordinated  national  communications 
capability  serving  the  motoring  public, 
through  the  pr3vision  of  traffic-related 
information.  Two-way  communications 
services  such  fa  requesting  of  roadside 
assistance  and  the  reporting  of  traffic 
(link  time)  information  to  an  area  Traffic 
Management  Center  could  be  supported 
by  the  envisioned  commujiications 
system.  Areas  3f  interest  include  the  use 
of  a  nation-%vide  "Hailing"  frequency  (or 
frequencies)  tl::at  would  inform  the 
motorist  of  the  set  of  available  user 
services  in  the  coverage  area  and  would 
identify  the  specific  radio  channels/ 
frequencies  allocated  to  support  these 
services  in  the  specific  areas.  If  an  area 
or  regions  had  an  FM  subcarrier  traffic 
channel,  the  frequency  for  receiving  this 
service  would  also  be  identified. 

Tests  of  both  urban  and  rural 
applications  of  this  capability  are 
solicited.  Test  areas  may  be 
metropolitan  (Teas,  resort  areas,  tourist 
attractions,  or  regions  having  unique 
travel-related  problems,  including 
severe  weather  and  rough  terrain.  The 

E reposed  test  area(s)  should  already 
ave  a  traffic  information  collection 
infrastructure  in  place  as  it  is  not  the 
intent  of  the  Department  of 
Transportation  to  fund  any  substantial 
infrastructure  enhancements  to  support 
this  test.  The  transmitted  data  should  be 
a  mixture  of  live  traffic  information  as 
well  as  pre-defined  test  messages  to 
help  evaluate  the  commimications 
channel  perfo*mance.  It  is  intended  that 
an  evaluation  would  be  performed  in 
two  phases  to  permit  the  technical 
evaluation  of  iie  communications 
channel  and  tjst  of  user  devices 
independently  before  p«3rfonning  the 
complete  test  of  the  traveler  information 
system. 

Test  areas  and  candidate  transmission 
stations  should  be  identified  to  provide 
a  range  of  different  station  operating 
characteristioi.  (e,g.,  power,  format, 
antenna  height,  procesiing,  the  presence 
of  other  subcsiriere).  Suggested  coverage 
would  includ )  major  portions  of 
metropolitan  ireas  (including  areas  in 
which  "urban  canyon"  multi-path 
transmission  offacts  are  experienced)  as 
well  as  the  hii{hway  networks 


surrounding  major  tourist  areas,  such  as 
Yellowstone  Park,  WY,  Branson,  MO,  or 
Williamsburg.  VA.  The  mixture  of 
transniitted  informaticm  types  would  be 
difiarent  for  metropoUtan  areas  than  for 
toiuist  attractions  in  rural  or  small 
iirban  areas.  The  ability  of  this 
communications  channel  to  serve  either 
type  of  area  must  be  evaluated  by  the 
proposed  tests. 

Ine  proposed  operational  test  should 
support  the  evaluation  of  how  well  a 
range  of  devices  receive,  decode,  and 
display  this  information  to  travelera. 
These  devices  could  include:  (1) 
Portable  commimications  devices  with 
simple  displays  or  voice  output.  (2) 
notebook  computere  with 
communications  modems  and  special 
software  for  decoding  the  received  data, 
and  (3)  in-vehicle  navigation  devices 
vn\h  associated  communications 
equipment,  GPS  receivers,  and  graphics 
display.  One  of  the  key  issues  to  be 
examined  by  this  test  will  be  the  ability 
of  a  common  traveler  information 
channel  to  support  terminal  devices  of 
significantly  different  capability  levels. 
Issues  such  as  information  coding  and 
decoding  and  display  methods  must  be 
evaluated  to  determine  the  viability  of 
this  approach  to  traveler  information 
dissemination.  It  is  anticipated  that  the 
more  sophisticated  devices  will  provide 
selection  of  information  based  upon  the 
traveler  location  (geo-fihering)  and 
specified  destination  or  upon  other 
preferences.  In  the  low-end  systems, 
user  selectivity  wall  be  very  Umited  and 
the  system  may  only  be  an  analog  voice 
version.  The  evaluation  should  help 
determine  the  potential  utility  of  the 
low-end  devices  and  also  identify  a 
minimum  set  of  capabilities  that  make 
the  devices  viable  bom  the  traveler's 
viev\rpoint. 

5.  Personalized  Public  Transit  and 
Public  Travel  Security 

Operational  tests  are  needed  to 
evaluate  advanced  pubUc  transit 
systems  in  the  following  user  service 
areas. 

(a)  Peisonalized  Public  Transit 

An  operational  test  in  this  area  would 
evaluate  the  effectiveness  of  systems  to 
increase  transit  ridership  on  flexibly 
routed  transit  vehicles.  The  system 
strategies  would  involve  fixed  route 
transit  operations  that  permit  short  off- 
route  deviation  in  less  densely 
populated  areas  to  pick  up  or  dischaiga 
passengera.  For  example,  a  prospective 
passenger  may  request  information  on 
travel  alternatives.  One  alternative  is 
fixed  route  bus  service.  The  passenger 
can  be  told  to  walk  to  the  bus  stop  to 
meet  the  bus.  or,  if  there  is  enougn 
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flexibility  in  the  bus'  schedule,  the  bus 
caii  be  detoured  a  few  blocks  offits 
route  to  pick  up  the  passenger  at  bis 
home.  It  is  conceivable  that  this  service 
could  be  offered  as  a  premium  service 
for  an  additional  fee  ("Value  Added 
Service"). 

(b)  Public  Travel  Security 

An  operational  test  in  this  area  would 
evaluate  the  effectiveness  of  providing 
public  travel  security  throughout  the 
regional  transportation  network  to 
improve  safety  and  security  aboard 
transit  vehicles.  This  includes  security 
at  transit  boarding  points  (e.g.,  bus 
stops),  on  the  vehicle,  and  in  parking 
lots.  The  fear  of  crime  is  one  major 
deterrent  to  additional  transit  use;  the 
public's  perception  of  crime  and  its  fear 
of  becoming  a  victim  must  be  overcome 
for  transit  use  to  grow. 

Evaluatioo 

Evaluation  is  an  integral  part  of  each 
operational  test  and  critical  to  the 
success  of  the  National  IVHS  Program. 
In  all  tests,  an  independent  and 
comprehensive  test  evaluation  must  be 
undertaken.  The  evaluation  guidelines, 
shall  apply  to  all  operational  tests 
funded  in  whole  or  part  with  Federal 
IVHS  hinds,  are  as  foUows. 

1.  Individual  operational  tests  will  be 
V  structujed  within  and  have  objectives 

which  are  consistent  with  the 
Department  of  Transportation's  Program 
Plan  forTVHS.  This  will  guide  the 
development  of  the  evaluation  goals  of 
each  operational  test. 

2.  The  Department  of  Transportation 
will  perform  the  role  of  evaluation 
coordinator  for  all  operational  testsr^s 
evaluatioh  coordinator,  the  Depaftment 
of  Transportation  or  itsageoHvill  work 
with  the  otbej^ajlaeTSmestablishing 
individual  testoojectives,  including  the 
national,  as  well  as  local,  goals  and 
objectives  that  must  be  addressed 
during  the  evaluation;  in  developing  the 
overall  evaluation  plan  and  the  detailed 
experimental  design;  and  in  conducting 
the  actual  evaluation. 

3.  The  Deptirtment  of  Transportation 
will  conduct  the  evaluation  or  require 
that  it  be  conducted  by  an  independent 
party  who  is  not  a  member  of  the 
partnership  that  is  responsible  for  the 
operational  test.  The  Department  of 
Transportation  reserves  the  right  to 
conduct  any  additional  evaluation 
deemed  necessary  to  satisfy  the  national 
objectives  of  the  IVHS  Program.  Where 
the  evaluation  is  conducted  by  a  party 
retained  by  the  non-Federal  partners, 
the  Department  of  Transportation  shall 
retain  approval  authority  to  ensure  the 
evaluation  is  acceptable  and  unbiased. 


4.  The  IVHS  Partnership  Agreement 
or  other  documents  used  to  establish  the 
operational  test  and  funding 
arrangements  between  the  Department 
of  Transportation  and  the  other  partners 
will  include  langtiage  to  reauire  that  an 
evaluation  plan  be  prepared  in  the  early 
phases  of  the  operational  test.  There 
will  also  be  language  In  all  the 
agreements  that  incorporates  the 
provisions  of  these  guidelines. 

5.  The  operational  test  funding  plan 
shall  separately  account  for  the 
evaluation  phase.  Funds  identiRed  for 
the  test  evaluation  shall  not  be  spent  for 
other  portions  of  the  operational  tests. 
The  Department  of  Transportation  shall 
negotiate  with  the  other  partners  during 
the  initial  operational  test  definition  to 
ensure  an  adequate  estimate  of  the 
funding  necessary  to  meet  the  national 
evaluation  objectives. 

6.  Fimding  to  proceed  with  detailed 
systems  design  and  implementation  for 
the  operational  test  shall  not  normally 
be  provided  until  an  evaluation  plan  has 
been  approved  by  the  Department  of 
Transportation.  Subsequent  approval 
stages  will  be  specified  in  the  IVHS 
Partnership  Agreement  to  ensure 
adequate  development  of  the  test  and  its 
evaluation.  Funding  for  each  test  may  be 
provided  incrementally  to  allow  for  the 
adequate  completion  of  each  of  the 
defined  milestones. 

7.  Nothing  in  these  guidelines  shall 
preclude  the  non-Federal  partners  from 
conducting  additional  evaluations  for 
their  specific  needs.  The  non-Federal 
partners  are  expected  to  be  involved  in 
specific  phases  of  the  evaluation.  At  a 
minimumi  the  non-Federal  partners  are 

5cte3n>M'^trt  of  the  process  to 
develop  the  goal,r&nd  objectives  of  the 
test  and  the  overall  evaluation  plan. 
These  partners  will  also  be  involved  in 
much  of  the  technical,  legal,  and 
institutional  data  collection,  archiving, 
and  reporting. 

8.  The  Department  of  Transportation 
reserves  the  right  to  require  that 
additional  data  be  collected  and  made 
available  to  allow  the  EVepartment  of 
Transportation  to  make  comparative 
analyses  with  similar  functions  or 
features  associated  with  other  national 
operational  tests. 

Funding 

By  statute  (Intermodal  Surface 
Transportation  Efficiency  Act  of  1991, 
Pub.  L.  102-240  Section  6058, 105  Stat. 
1914,  2194),  the  maximum  share  of  an 
operational  test  funded  from  Federal 
funds,  including  IVHS  funds,  cannot 
exceed  80  percent.  The  remaining  20 
percent  must  be  from  non-federally 
derived  funding  sources  and  must 
consist  of  either  cash,  substantial 


equipment  contributions  which  are 
wholly  utilized  as  an  integral  part  of  the 
project,  or  personnel  services  dedicated 
full-time  to  operational  test  purposes  for 
a  substantial  period,  as  long  as  these 
staff  are  not  otherwise  supported  with 
Federal  funds.  The  non-federally 
derived  funding  may  come  from  State, 
local  government,  or  private  sector 
partners.  In  an  IVHS  partnership,  as 
with  other  Department  of 
Transportation  cost-share  contracts,  it  is 
inappropriate  for  a  fee  or  profit  to  be 
included  in  the  proposed  budget.  This 
prohibition  on  the  inclusion  of  a  fee  or 
profit  applies  to  all  partners  to  the 
proposed  operational  test.  A  partner  is 
an  entity  that  participates  directly  in  the 
preparation  of  the  operational  test  offer 
and  plays  a  substantial  role  in  defining 
the  scope  of  the  operational  test, 
technologies  included,  and  financial 
participation.  This  does  not  prohibit 
appropriate  fee  or  profit  payments  to 
vendors  or  others  which  may  provide 
goods  or  services  to  the  partnership.  For 
example,  equipment  vendors,  software 
providers,  and  entities  retained  for 
comprehensive  operational  test 
evaluation  purposes  would  not  be 
subject  to  this  prohibition. 

The  Department  of  Transportation, 
the  Comptroller  General  of  the  U.S., 
and,  if  appropriate,  the  States  have  the 
right  to  access  all  documents  pertaining 
to  the  use  of  Federal  IVHS  funds  and 
non-Federal  contributions.  Non-federal 
partners  must  submit  sufficient 
documentation  during  final  negotiations 
and  on  a  regular  basis  during  the  life  of 
the  operational  test  to  substantiate  these 
costs.  This  includes  items  such  as  direct 
labor,  fringe  benefits,  material  costs, 
consultant  costs,  subcontractor  costs, 
and  travel  costs. 

In  order,  to  maximize  available 
Federal  IVHS  dollars  and  be  consistent 
with  agency  policy,  prospective  partners 
are  encouraged  to  increase  their  share  to 
50  percent.  Additional  funds  provided 
over  the  required  20  percent  minimum 
may  come  from  a  variety  of  funding 
sources  and  may  include  the  value  of 
federally-supported  projects  directly 
associated  with  the  IVHS  operational 
test. 

Operational  Test  Offer  Preparation 

An  offer  to  participate  in  the 
operational  test  program  should  contain 
sufficient  information  to  enable  an 
evaluation  of  the  offer  based  on  the 
selection  criteria  below.  Additionally, 
the  offer  should  contain  details 
regarding  the  operational  test  schedule 
and  budget.  The  schedule  should  show 
major  milestone  events  including 
evaluation  phases.  The  budget  should 
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show  both  public  and  private  funding         i 
contributions  (see  table  below). 


FY1994«nount 

Total  amount 

Description  o(  oontrttxrtlon 

ActivWae 

Federal 
IVHS  funds 

Matching 
funds 

Federal 
IVHS  funds 

Matching 
fcjnds 

Pubic 

PrlvMs 

Design. 

Developmeni 

Implementation. 

OperatkxVMekTtenance. 

Evaluation. 

Pro^  Management 

• 

■ 

Total. 

In  addition,  the  budget  should  include 
the  following. 

1.  Detaileof  costs  for  the  ma)or 
operational  test  components  such  as 
operational  test  management,  hardware 
and  software  design,  technical 
development  and  integration  of  project 
elements,  installation  and  start  up, 
operation  and  maintenance  for  the 
duration  of  the  evaluation,  data 
collection,  analysis  and  evaluation,  and 
reporting. 

2.  Summarized  costs  which  show  the 
value  of  the  resources  needed  for  fiscal 
year  (FY)  1994  as  well  as  future  years 
under  the  following  three  categories: 
Federal  IVHS  funds,  other  public  funds, 
and  private  funds. 

The  offer  shall  not  exceed  50  pages  in 
length  including  title,  index,  tables, 
maps,  api>endices,  abstracts,  and  other 
supporting  materials.  A  page  is  defined 
as  one  side  of  an  8V^  by  11  inch  paper, 
with  a  type  font  no  smaller  than  12 
point.  Offers  greater  than  50  pages  will 
not  be  accepted.  Ten  copies  plus  an 
unbound  reproducible  copy  of  the  offer 
shall  be  submitted.  The  cover  sheet  or 
front  page  of  the  offer  should  include 
the  name,  address,  and  phone  number 
of  an  individual  to  whom 
correspondence  and  questions  about  the 
offer  may  be  directed. 

Review  Process 

A  formal  review  process  has  been 
established  to  evaluate  responses  to  this 
notice  soliciting  participation  in  the 
IVHS  operational  test  program.  The 
Office  of  Traffic  Management  and  IVHS, 
rVHS  Operational  Test  Division,  of  the 
FHWA  is  responsible  for  coordinating 
the  formal  review  and  selection  with 
representatives  from  the  FHWA.  FTA, 
NHTSA,  and  the  Office  of  the  Secretary 
of  Transportation  of  the  U.S. 
Department  of  Transportation. 
Representatives  from  the  Department  of 
Transportation  modal  administrations 
with  expertise  in  key  technological  or 
program  areas  will  serve  on  a  technical 
review  team(s).  The  technical  review 


team(s)  will  perform  a  detailed  review 
of  the  offer  based  on  requirements  of 
this  solicitation  and  the  selection 
criteria  below. 

Selection  Criteria 

1.  Relationship  to  National  Program 

The  Operational  Test  offer  of 
participation  shall: 

(a)  Directly  support  the  national  goals 
and  milestones  of  the  user  service  areas 
described  in  this  solicitation; 

(b)  Advance  the  development  and 
eventual  implementation  of  the 
proposed  technology  or  system. 
Demonstrate  that  there  is  an  acceptable 
basis  for  believing  that  the  technologies 
being  tested  will  ultimately  be 
successfully  deployed  or  implemented: 

(c)  Have  meaningful,  distinguishable 
features  involving  technical, 
institutional,  market,  or  other  important 
characteristics  which  have  not  been 
addressed  in  operational  tests  to  date. 
Operational  tests  should  not  replicate 
past  or  oxrrent  tests  unless  such 
replication  provides  a  significant 
contribution  to  advancing  the  IVHS 
program; 

(d)  Fit  within  a  logical  evolution  of 
the  rVHS  program  and  supporting 
technology;  and 

(e)  Provide  an  approach  that  is 
technically  feasible  and  responsive  to 
the  requirements  of  the  user  service 
area. 

2.  Evaluation 

In  concert  with  the  evaluation 
guidelines  stated  earlier,  the 
Operational  Test  offer  of  participation 
shaU: 

(a)  Identify  initial  evaluation  goals 
and  objectives  at  the  national  and  local 
level.  These  goals  and  objectives  should 
reflect  those  activities  required  to  move 
toward  the  national  goals  and 
milestones  outlined  in  the  "Department 
of  Transportation's  IVHS  Strategic 
Plan."  The  evalaution  goals  and 
objectives  should  address,  as  a 


minimum,  institutional  issues,  user 
acceptance,  system  benefits,  costs, 
performance  of  the  system,  and  impacts 
on  the  transportation  system,  including 
air  quahty; 

(b)  Provide  a  general  evaluation  work 
plan  that  outlines  the  scope  and  method 
of  evaluation  of  each  goal  and  objective 
and  an  assessment  of  the  opportunity  to 
collect  the  necessary  data  that  can 
answer  questions  of  both  local  and 
national  significance; 

(c)  Provide  for  selection  of  an 
independent  evaluator  to  ensiire  an 
unbiased  evaluation  of  the  operational 
test.  The  evaluator's  responsibihties 
should  be  identified  and  the  evaluator 
should  be  brought  into  the  process  just 
before  or,  at  the  latest,  during  the 
development  of  the  detailed  evaluation 
work  plan;  and 

(d)  Provide  estimated  overall  costs  for 
conducting  the  evaluation.  The  costs  of 
data  collection  and  evaluation  should  be 
identified  as  separate  items. 

3.  Project  Management  and  Proposed 
Partnership 

The  Operational  Test  offer  of 
participation  shall: 

(a)  Provide  an  overall  level  of 
confidence  that  the  test  will  be 
successfully  completed  by: 

(1]  Demonstrating  an  acceptable  level 
of  commitment,  management  capabihty, 
and  business  reliability  of  the  partners. 

(2)  Demonstrating  that  there  is  a 
commitment  by  all  partners  to  a 
national  technology  sharing  effort  and  a 
willingness  to  dedicate  the  time  and 
effort  required  to  share  the  technical 
and  institutional  results  of  the  test  with 
others. 

(3)  Clearly  defining  the  roles  and 
responsibilities  of  the  principal  partners 
and  staff  and  demonstrating  that  they 
have  the  ability  to  perform  their 
assigned  responsibilities.  For  large  or 
complex  tests,  an  experienced  systems 
manager  to  support  the  project  is 
desirable: 
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(b)  Provide  sufficient  background  to 
validate  the  acciuacy  of  the  cost  and 
schedule  estimates  for  the  operational 
test; 

(c)  Minimize  any  pyotential  negative 
effects  of  the  test  and  demonstrate  an 
awareness  of  and  approach  for  dealing 
M-ith  complicating  technical  or 
institutional  factors  which  might 
adversely  afiect  the  test.  Innovative  or 
technically  challenging  ways  for  dealing 
with  these  factors  will  be  of  particular 
interest; 

(d)  Identify  the  proposed  agreements 
for  sharing  of  technology  developed 
under  this  operational  test;  and 

(e)  Identify  long  range  plans  for  full 
scale  deployment  of  the  technologies 
when  the  operational  test  has  been 
successfully  completed. 

4.  Suitability  of  the  Test  Site,  Vehicle 
Fleet,  and  Infmsiructure 

The  Operational  Test  offer  of 
participation  shall: 

(a)  Dhsmonstrate  that  the  operational 
test  is  part  of  a  continuing,  ongoing 
transportation  management  program  or 
that  there  Is  a  good  opportunity  for 
components  of  the  operational  test  to 
evolve  into  operational  systems  after  the 
testing  is  completed; 

(b)  Demonstrate  that  the  size  and 
characteristics  of  the  test  and  site  are 
adequate  for  meaningful  evaluation  of 
the  proposed  system  or  technology  and 
that  the  test  and  site  have  the 
operational  or  environmental 
characteristics  to  challenge  the 
performance,  reliability,  and  durability 
of  the  product  or  prototype  being 
evaluated; 

(c)  Ensure  that  local  public 
transportation  services  are  in  place  to 
provide  a  valid  market  test  of  the 
operational  test  technology  and  that  the 
local  public  transportation  providers  are 
interested  in  the  adoption  of  new 
technologies; 


(d)  Provide  the  opportunity  to 
evaluate  the  safety  and  air  quality 
benefits  of  systems  or  operations  where 
such  issues  are  important 
considerations;  and 

(e)  Ensure  adequate  records  to  support 
the  project  evaluation  with  regard  to 
operation,  reliability,  costs,  institutional 
issues,  and  maintenance  of  the  device  or 
system  being  tested. 

5.  Non-Federal  Partners' Role 

The  Operational  Test  offer  of 
participation  shall: 

(a)  Clearly  state  who  will  be  the 
principal  staff  dedicated  to  the 
operational  test  by  partner  and  Indicate 
the  amount  of  time  each  staff  member  is 
expected  to  devote  to  the  test;  and 

0))  Ensure  non-Federal  contributions 
shown  are  allowable  costs  according  to 
the  cost  principles  in  OMB  circulars  A- 
21.  A-«7  or  A-122  or  48  CFR  part  31, 
as  applicable  to  the  organization 
incurring  the  costs.  Cost  share 
arrangements  should  show  enough 
detail  to  determine  whether  the 
resources  being  committed  to  the 
{>otential  project  are  sufficient  to  ensure 
successful  completion.  Letters  from  all 
participants  committing  themselves  to 
the  project  and  specifically  stating  their 
financial  commitment  should  be 
included  with  the  offer. 

6.  Federal  Role 

The  Operational  Test  offer  of 
participation  shall: 

(a)  Demonstrate  that  the  Federal 
government  role  in  the  operational  test 
is  consistent  with  the  Department's 
statutory  role  and  responsibilities; 

(b)  Provide  for  Federal  participation 
in  the  design  and  conduct  of  the  project 
evaluation  to  ensure  that  the  project  is 
independently  evaluated  on  a  national 
program  scale; 

(c)  Show  that  the  proposed  Federal 
rVHS  contribution  to  the  operational 
test  is  consistent  with  the  agency's  IVHS 


operational  test  funding  policy  and 
appropriate  to  the  type  and  scope  of  the 

test; 

(d)  Demonstrate  that  Federal  IVHS 
funds  are  not  being  used  when  regular 
Federal-aid,  State,  or  private  funds  can 
and  should  be  used  or  where  the 
primary  benefit  of  the  operational  test  is 
in  areas  of  private  sector  responsibility; 
and 

(e)  Demonstrate  that  Federal 
participation  in  the  proposed  test  is  an 
appropriate  use  of  the  Federal 
govprnment's  resourt:es. 

Negotiation  and  Approval  Process 

Final  approval  and  announcement  of 
the  selected  offers  are  expected  to  take 
at  least  three  months  from  the  date  the 
offers  are  received.  For  those  offers 
selected,  the  lead  Department  of 
Transportation  agency  will  begin 
negotiations  with  the  project  partners  to 
reach  mutually  agreeable  terms  for  an 
rVHS  operational  test,  including 
financial  and  technical  issues.  The 
negotiations  will  result  in  a  funding 
agreement  that  documents  project  tasks, 
roles  of  partners,  a  budget,  and  a 
schedule  for  project  execution  and 
evaluation. 

It  should  be  noted  that  negotiations 
among  the  parties  leading  to 
development  of  the  final  agreement  may 
be  extensive  and  lengthy.  Based  on 
previous  exp>eriences,  execution  of  the 
agreement  may  occur  six  to  nine  months 
after  announcement  of  selected  offers. 
Only  upon  successful  completion  of 
these  negotiations  would  a  partnership 
be  formed. 

Authority:  Sees.  60S1  through  6OS0,  Pub. 
L  102-240, 105  SUt.  1914,  2189-2195;  23 
U.SC.  315;  49  CFR  1.48. 

Issued  on:  August  30, 1993. 
Rodney  E.  Slater, 
Federal  High  way  Administrator. 
(PR  Doc.  93-21633  Filed  9-7-93;  8:45  am] 
MLUNOCOOE  4«1»-a2-P 
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UNrTEO  STATES  COMMISSION  ON  CIVIL 
RIGHTS 

DATE  AND  TIME:  Friday,  September  17, 
1993,  9  a.m. 

PLACE:  U.S.  Commission  on  Qvil  Rights, 
624  Ninth  Street,  NW.,  room  520, 
Washington,  DC  20425. 

STATUS:  Open  to  the  Public. 
September  17, 1993 

Agenda 

I.  Approval  of  Agenda 

n.  Approval  of  Minutes  of  July  23, 1993 

Meeting 
m.  Announcementi 

IV.  FoHowup  to  Previous  Meeting  Draft 

Letters  to: 

*  The  President  re  Oiinese  Inunigrants 

*  Secretary  Aspin  re  Bruce  Yamashita 

*  Attorney  General  Reno  re  Crown 
Heights,  New  York 

V.  Approval  of  Proposed  Hearing  Dates  for 

New  York  Gty— March  1. 1994 

VI.  Appointments  to  the  California, 

Massachusetts,  Nebrasit^,  New 
Hampshire,  North  Dakota  (interim),  and 
Virginia  (interim)  Advisory  Conunittees 

vn.  Government,  Industry,  and  the  People 
.  .  .  The  Battle  for  Environmental  Justice 

Vni.  Equal  Opportimity  In  Professional  and 
Collegiate  Sports 

DC.  Discussion  of  USOCR  Draft 
Reauthorization  Bill 

X.  Staff  Director's  Report 

XI.  Future  Agenda  Items 

Hearing  impaired  persons  who  will 
attend  the  meeting  and  require  the 
services  of  a  sign  language  interpreter, 
should  contact  Betty  Edmiston, 
Administrative  Services  and 
Clearinghouse  Division  (202)  376-ai05 
(TDD  202-376-8116)  at  least  five  (5) 
working  days  before  the  scheduled  date 
of  the  hearing. 

CONTACT  PERSON  FOR  RiRTHER 
INFORMATION:  Barbara  Brooks,  Press  and 
Communications  (202)  376-8312. 

Dated  September  2. 1993. 

ftmrna  MOIiroigt 

SoiJCJtor. 

[FR  Doc  93-21939  Filed  9-3-93;  10:16  am] 

HUMQ  CODE  Oae-M-M 

COMMODITY  FUTURES  TRAONM  COMMISSION 
TIME  AND  DATE:  10  a.m.  September  15, 
1993. 


PLACE:  2033  K  St.,  NW..  Washington, 
DC,  Bth  Floor  Hearing  Room. 
STATUS:  Open. 
MATTERS  TO  BE  C0N8IDERE0: 

— Application  for  designation  as  a  contract 
market  in  Options  on  the  French  Franc 
Futures  Contract;  Chicago  Mercantile 
Exchange 

— Applications  for  designation  as  a  contract 
market  in  the  Rolling  Spot  French  Franc 
Futures  Contract  ar  d  Options  on  that 
futures  contract/Chicago  Mercantile 
Exchange 

CONTACT  PERSON  FOR  MORE  MFORMATION: 
Jean  A.  Webb,  Secretary  of  the 
Commission. 
Lynn  K.  Gilbert, 

Deputy  Secretary  of  the  Commission. 

(FR  Doc.  93-21956  Filed  9-3-93;  11:27  am) 

HUMO  COM  SWI-ei-M 

COMMODITY  FUTURES  TRAOINQ  COMMISSION 

TME  AND  DATE:  10  a.m.,  Tuesday, 

September  21, 1993. 

PLACE:  2033  K  St.,  NW.,  Washington, 

DC,  8th  Floor  Hearing  Room. 

STATUS:  Closed. 

MATTERS  TO  BE  CONSIDERED: 

Enforcement  Matters. 

CONTACT  PERSON  FOR  MORE  INFORMATION: 

Jean  A.  Webb,  254-6314. 

Lynn  K.  Gilbert, 

Deputy  Secretary  of  the  Commission. 

[FR  Doc.  93-21960  Filed  9-3-93;  11:27  am] 

HLUNQ  COOK  •WI-OI-M 

COMMODmr  FUTURES  TRADING  COMMISSION 

TIME  AND  PLACE:  10  a.m.,  Tuesday, 

September  28, 1993. 

PLACE:  2033  K  St.,  NW.,  Washington, 

DC,  8th  Floor  Hearing  Room. 

STATUS:  Closed. 

MATTERS  TO  BE  CONSIDERED:  Rule 

Enforcement  Reviews. 

CONTACT  PERSON  FOR  MORE  INFORMATION: 

Jean  A.  Webb,  254-6314. 

Lyan  K.  Gilbart, 

Deputy  Secretary  of  tha  Commission. 

(FR  Doc.  93-21962  Filed  9-3-93;  11:27  am] 

MUJNQ  COM  tWI-et-ll 

COMMODITY  FUTURES  TRADING  COMMISSION 

TME  AND  DATE:  11  a.m.,  Tuesday, 

September  28, 1993. 

PLACE:  2033  K  St.,  NW.,  Washington. 

DC,  8th  Floor  Hearing  Room. 

STATUS:  Closed. 

MATTERS  TO  BE  CONSIDERED! 

Enforcement  Matters. 


CONTACT  PERSON  FOR  MORE  MFORMATION: 

Jean  A.  Webb,  254-6314. 

Lynn  K.  Gilbert. 

Deputy  Secretary  of  the  Commission. 

(FR  Doc.  93-21962  Filed  9-3-93;  11:27  am] 

BNJJNQ  COM  SMI-ei-M 

BOARD  OF  GOVERNORS  OF  TME  FEDERAL 
RESERVE  SYSTEM 

TIME  AND  DATE:  11  a.m.,  Monday, 

September  13, 1993. 

PLACE:  Marriner  S.  Eccles  Federal 

Reserve  Board  Building,  C  Street 

entrance  between  20th  and  21st  Streets, 

NW.,  Washington,  DC  20551. 

STATUS:  Closed. 

MATTERS  TO  BE  CONSIDERED: 

1.  Personnel  actions  (appointments, 
promotions,  assignments,  reessignments,  and 
salary  actions)  involving  individual  Federal 
Reserve  System  employees. 

2.  Any  items  carried  forward  from  a 
previously  announced  meeting. 

CONTACT  PERSON  FOR  MORE  MFORMATKM: 

Mr.  Joseph  R.  Coyne,  Assistant  to  the 
Board;  (202)  452-3204.  You  may  call 
(202)  452-3207,  beginning  at 
approximately  5  p.m.  two  business  days 
before  this  meeting,  for  a  recorded 
announcement  of  bank  and  bank 
holding  company  applications 
scheduled  for  the  meeting. 

Dated:  September  3, 1993. 
JennifiBr  J.  Johnson, 
Associate  Secretary  of  the  Board. 
[FR  Doc.  93-22056  Filed  9-3-«3;  3:26  pm] 
MUJNO  coMme-ei-p 


NUCLEAR  REGULATORY  COMMISSION 

DATE:  Weeks  of  September  6, 13,  20,  and 

27,  1993. 

PLACE:  Commissioners'  Conference 

Room,  11555  Rockville  Pike,  Rockville, 

Maryland. 

STATUS:  Public  and  Closed. 

MATTERS  TO  BE  CONSIDERED: 
WaekofSeptembve 

Thursday.  Septembers 

2:00  p.m. 
Periodic  Meeting  with  the  Advisory 
Committee  on  Reactor  Safeguards 
(ACRS)  (Public  Meeting) 
(ConUct:  John  Larkins,  301-492-4516) 
3:30  p.m. 
Affirmation/Discussion  and  Vote  (Public 
Meeting)  (if  needed) 

Friday.  September  10 
9:00  ajn. 
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Briefinf  on  Proposal  to  Realign  NRC 

Ragioos  IV  and  V  (Public  Meeting) 
(Conuct:  Jamea  Turdlcl.  301-504-1728) 
10:30  a.m. 
Briefing  by  Advanced  Reactor  Corporation 

(Public  Meeting) 
2:00  p.m. 
Briefing  on  Management  Plan  for 

Regulating  Medical  Uae  of  Byproduct 

Material  (Public  Meeting) 
(Contact;  Carl  Paperiello,  301-504-2659) 

Waak  of  Saptanber  ly—TmataOn 

Thursday,  September  18 

11:30  a.m. 
Affinnation/Discuwion  and  Vote  (Public 
Meeting)  (if  needed) 

Friday,  September  17 

1:30  p.m. 
Briefing  on  Status  of  Form  and  Content  for 

Detij^  Certification  Rule  (Public 

Meeting) 
(ConUct:  Dennli  Cnitchfield,  301-504- 

1199) 

Week  of  Seplembar  2»— TanUtiv* 

Monday,  September  20 

10:00  a.m. 
Briefing  on  Result!  of  2.206  Workshop 

(Public  Meeting) 
(Contact:  Chip  Cameron.  301-504-1642) 
1:30  pm. 
Briefing  on  SUtua  of  AP600  and  SBWR 

Th^mal/HydrauUc  Teating  (Public 

Meeting) 
(Contact:  Brian  Sheron,  301-492-3500) 
3:00  p.m. 
Briefing  on  NRC  Reactor  In>;pection 

Program  Assessment  and  Planned 

Improvements  (Public  Meeting) 
(Conuct:  Anthony  Cody,  St.,  301-492- 

1257) 

Tuesday,  September  21 

10:30  am. 
Affiimation/Discusaion  and  Vote  (Public 
Meeting)  (if  needed) 

Weak  of  Septambw  27— Tenlathr* 

Thursday,  September  30 

2:00  pm. 
Briefing  on  Rpquirwmentj  for  Storage  and 
Transportation  Casks  (Public  Meeting) 
(Contact:  Guy  Arlotto,  301-504-3326) 
3:30  p.m. 
ASirmation/Discussion  and  Vote  (Public 
Meeting)  (if  needed) 

AOOmONAL  INFORMATION: 

By  a  vote  of  4-0  on  August  26,  the 
Commission  determined  punuant  to  U.S.C 


552^")  and  §  9  107(4)  of  the  Commission's 
rules  that  "Briefl.''.g  on  Results  of  Agreement 
State  Compatibility  V. orkshop"  (Public 
Meeting)  be  held  on  August  30,  and  on  less 
than  one  week's  notice  to  the  publia 

By  a  vote  of  4-0  on  August  26,  the 
Commission  determined  pursuant  to  U.S.C. 
552b(e)  and  $  9.107(b)  of  the  Commission's 
rules  that  "Briefing  on  NRC  Research  on 
Aging"  (Public  Meeting)  be  held  on  August 
30,  and  on  less  than  one  week's  notice  to  the 
public 

By  a  vote  of  4-0  on  August  30,  th» 
Commission  determined  pursuant  to  U.S.C 
552b(e)  and  $  9.107(a)  of  the  Commission's 
rules  that  "Discusk>on  of  Management- 
Crganization  and  Internal  Personnel  Matters" 
(Doeed— Ex.  2  and  6)  be  held  on  August  30, 
and  on  lesa  than  one  week's  notice  to  the 
public. 

Note;  AfTirmation  sewions  are  initially 
scheduled  and  announced  to  the  public  on  a 
time-reserved  basis.  Supolementary  notice  is 
provided  in  accordance  with  the  Sunshine 
Act  as  specific  items  are  identified  and  added 
to  the  meeting  agenda  If  there  is  no  specific 
subject  listed  for  affirmation,  this  means  that 
no  Item  has  as  yet  been  identified  as 
requiring  any  Commission  vote  on  this  date. 

To  Verify  the  Status  of  Meeting  Call 
(Recording)— (301)  504-1292. 
CONTACT  PERSON  FOR  MORE  INFORMATION: 
William  Hill,  (301)  504-1661. 

Dated:  September  2, 1993. 
William  M.  Hill,  Jr., 

SECY  Tracking  Officer,  Office  of  the 

Secretary. 

(FR  Doc  93-21941  Piled  9-3-93: 11:02  am] 

■UJMO  COOg  TBSO  Ol-M 

UNfTEO  STATES  POSTAL  SERVICE  BOARD  OF 

GOVERNORS 

Notice  of  Vote  To  Close  Meeting 

At  its  meeting  on  August  30. 1993,  the 
Board  of  Governors  of  the  United  States 
Postal  Service  voted  unanimously  to 
close  to  pubUc  observation  its  meeting 
scheduled  for  October  4, 1993,  in 
Washington,  DC.  The  memb^  will 
consider  the  Augiist  25, 1993,  Postal 
Rate  Commission  Opinion  and 
Recommended  Decision  in  Docket  No. 
MC93-1,  Bulk  Small  Parcel  Service. 
1992. 

The  meeting  is  expected  to  be 
attended  by  the  following  persons: 
Governors  Alvarado,  Daniels,  del  Junco, 
Mackie,  Nevin,  Pace,  Setrakian  and 


Winters;  Postmaster  General  Runyon, 
Deputy  Postmaster  General  Coughlin, 
Secretary  to  the  Board  Harris,  and 
Gener&i  Coimsel  Elcano. 

The  Board  determined  that  pursuant 
to  section  552b(c)(3)  of  Title  5.  United 
States  Code,  and  section  7.3(c)  of  Title 
39.  Code  of  Federal  Regulations,  this 
portion  of  the  meeting  is  exempt  L-om 
the  open  meeting  requirement  of  the 
Government  in  the  Sunshine  Act  [5 
U.S.C.  S52b(b)]  because  it  is  likely  to 
disclose  information  in  connection  with 
proceedings  under  Chapter  38  of  Title 
39.  United  States  Code  (having  to  do 
with  postal  ratemaking,  mail 
classiScation  and  changes  in  postal 
services),  which  is  specifically 
exempted  from  disclosure  by  section 
410(c)(4)  of  Title  39.  United  States  Code. 

The  Board  has  determined  further  that 
pursuant  to  section  5S2b(c)(10)  of  Title 
5,  United  States  Code,  and  section  7.3(j) 
of  Title  39,  Code  of  Federal  Regulations, 
the  discussion  is  exempt  because  it  is 
likely  to  specifically  concern 
participation  of  the  Postal  Service  in  a 
dvil  action  or  proceeding  involving  a 
determination  on  the  record  after 
opportunity  for  a  hearing.  The  Board 
ftinher  determined  that  the  public 
interest  does  not  require  that  the  Board's 
discussion  of  the  matter  be  open  to  the 
public. 

In  accordance  with  section  S52b{i)(l) 
of  Title  5,  United  States  Code,  and 
section  7.6(a)  of  title  39.  Code  of  Federal 
Regulations,  the  (General  Counsel  of  the 
United  States  Postal  Service  has 
certified  that  in  her  opinion  the  meeting 
may  properly  be  closed  to  public 
observation  pursuant  to  section 
552b(c)(3)  and  (10)  of  Title  5.  United 
States  Code;  section  410(c)(l]  of  Title  39 
United  States  Code;  and  section  7.3(c) 
and  (j)  of  Title  39.  Code  of  Federal 
Regulations. 

Requests  for  information  about  the 
meeting  should  be  addressed  to  the 
Secretary  of  the  Board,  David  F.  Harris, 
at  (202)  268-4800. 
David  F.  Earrii, 
Secretoiy. 

(FR  Doc  93-21998  FUed  9-3-93;  12:56  pm] 
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ENVIRONMENTAL  PROTECTION     ' 
AGENCY 

[FRL-4697-9] 

Arkansas;  Adequacy  Determination  of 
State  Municipal  Solid  Waste  Permit 
Program 

Correction 

In  notice  document  93-20598 
beginning  on  page  44819  in  the  issue  of 
Wednesday,  August  25, 1993,  make  the 
following  correction: 


On  page  44820,  in  the  first  column,  in 
DATES:,  in  the  sixth  line,  "October  12, 
1994"  should  read  "October  12. 1993". 


BILUMQ  COOC  1SOMI1-0 


DEPARTMENT  OF  HOUSING  AND 
URBAN  DEVELOPMENT 

Office  of  the  Assistant  Secretary  for 
HousJr^g— Federal  Housing 
Commissioner 

24  CFR  Parts  201 ,  203,  and  234 
[Docket  No.  N-93-3656;  FR-355244411 

Loan  and  Mortgage  Insurance; 
Changes  to  the  Maximum  Loan  and 
Mortgage  Limits  for  Single  Family      "^ 
Residences,  Condominiums  and 
Manufactured  Homea  and  Lots 

Correction 

In  rule  document  93-20442  beginning 
on  page  44760  in  the  issue  of 


Wednesday,  August  25. 1993,  make  the 
following  corrections: 

1.  On  page  44761,  in  the  table,  in  the 
first  column,  insert  the  heading  "REGION 
i"  in  the  Une  above  "HUD  Regional 
Office — Boston:". 

2.  On  page  44762,  in  the  table,  in 
REGION  V,  after  the  entry  "Sherburne 
County,  MN"  insert  the  following: 


MwM  VM  dMgnamn  and  local  jurtMclion* 


REGION  VH 


HUO  F«ld  ONio»-OM  MoinM.- 
Johrwon  CoixMy.  lA 


REOiONVW 


HUO  Ragional  OWo*— Oamar 

Routt  County,  CO  

LaPlUa  Courity.  CO 

Eagt*  County.  CO 

HUO  FWd  owe*    tafgo: 

Bwm^  County.  NO 


oondo  ural 


79.aoo 


137.7S0 

9i.aeo 

1S1.72S 

74100 


3  iBfnlly 


88,860 


155.150 
103.250 
104.100 

83  450 


100.200 


188.500 
125.460 
234.800 

101,400 


128.000 


217,500 
144  750 
291.600 

117,000 


MLUNO  COOE  ISOS^I'O 


DEPARTMENT  OF  THE  INTERIOR 
Bureau  of  Land  Management 

[OR-M3-2300^;  GP3-294;  OR-44990] 

Order  Providing  for  Opening  of  Lands; 
Oregon 

Correction 

In  notice  document  93-17388 
appearing  on  page  39224,  in  the  issue  of 


Thursday,  July  22, 1993.  make  the 
following  corrections: 

1.  On  page  39224,  in  the  second 
column,  in  the  land  description, 
Willamette  Meridian,  in  T.35  S.,  R.  25 
E.,  in  the  sixth  line,  "Sec.  3,  lots  1  to 
15,  inclusive"  should  read  "Sec.  3,  lots 
1  to  5,  inclusive,". 

2.  In  the  same  column,  in  the  third 
line  from  the  bottom  of  the  page, 
"1.190.172"  should  read  "1,190.72". 

BIUJNG  C006  1S0641-O 
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DEPARTMENT  OF  COMMERCE 

BurMu  of  Export  Admlnietratlon 

1SCFRPwt799 
[Docket  Na  93(M13-3213] 

Commercial  Communication  Sateilitas; 
Revisiona  to  the  Commarca  Control 
Uat 

agency:  Bureau  of  Export 

Administration,  Commerce 

ACTK)w:  Final  rule. 

SUMMARY:  This  rule  amends  the 
Commerce  Control  List  (CCL)  of  the 
Export  Administration  Regulations  by 
revising  ECCN  9A04  to  include  controls 
on  components,  parts,  accessories, 
attachments,  and  equipment  associated 
with  commercial  communication 
satellites  also  controlled  under  that 
entry.  Previously  Commerce  controlled 
only  commercial  commimication 
satellites  imder  ECCN  gA04.  Passive 
remote  sensing  ground  stations  and 
specially  designed  components,  parts, 
accessories,  attachments,  and  associated 
equipment  that  do  not  meet  the 
parameters  described  in  Category  XV  on 
the  U.S.  Munitions  List  (USML)  are  now 
controlled  imder  Category  5  of  the  CCL. 
Radiation  hardened  microelectronic 
circuits  that  do  not  meet  the  parameters 
of  Category  XV  of  the  USML  are  now 
controlled  by  Category  3  of  the  CCL. 

This  transfer  of  jurisdiction 
implements  part  of  the  Presidential 
directive  of  November  16, 1990.  which 
mandated  the  removal  from  the  USML 
of  all  items  contained  in  the  COCOM 
dual-use  list  (the  International 
Industrial  List)  unless  significant  U.S. 
national  security  interests  would  be 
jeopardized.  This  rule  makes  the  USML 
and  the  Commerce  Control  List  more 
consistent  with  the  Industrial  List 
maintained  by  COCOM. 
EFFECTIVE  DATE:  This  rule  is  eff^ective 
September  8, 1993. 

FOR  FURTHER  INFORMATION  CONTACT:  Jerry 
Beiter,  Office  of  Technology  and  Policy 
Analysis,  Bureau  of  Export 
Administration.  Telephone:  (202)  482- 
1642. 

SUPPLEMENTARY  INFORMATION: 

Background 

On  November  16. 1990,  the  President 
signed  Executive  Order  12735  on 
Chemical  and  Biological  Weapons 
Proliferation,  and  directed  various  other 
export  control  measures  including  the 
removal  from  the  USML  of  all  items 
contained  on  the  COCOM  dual-use  list 
unless  signiflcant  U.S.  national  seoirity 
interests  would  be  jeopardized.  To 


implement  this  part  of  the  directive,  a 
space  technical  working  group  was 
established.  The  group  consists  of 
representatives  from  me  Departments  of 
State,  Commerce  and  Defense,  as  well  as 
other  U.S.  government  agencies.  The 
result  of  the  working  group's 
recommendation  was  a  final  rule 
published  on  October  23, 1992,  in  the 
Federal  Raciater  by  the  Bureau  of 
PoUtico-Miutary  Affairs.  Department  of 
State  (57  FR  48315).  That  rule  removed 
certain  commercial  communication 
satellites  from  the  International  Traffic 
in  Arms  Regulations  (ITAR)  to  the 
jurisdiction  of  the  Department  of 
Commerce,  contingent  upon  publication 
of  a  Commerce  rule  establishing 
national  security  controls  on 
commercial  communication  satellites. 
Commerce  published  that  rule  on 
October  23, 1992.  adding  these  satellites 
to  the  Commerce  Control  List.  At  that 
time,  all  detailed  design,  development, 
manufacturing  and  production  tecluiical 
data,  and  all  specially  designed  or 
modified  components,  parts, 
accessories,  attachments,  and  associated 
equipment  for  satellites,  including  those 
covered  bv  the  CCL,  remained 
controlled  under  subparagraph  (d)(2)  of 
Category  XV  on  the  USML. 

On  December  28, 1992,  the  Bureau  of 
Politico-Military  Affairs,  Department  of 
State  published  a  rule  in  the  Federal 
Register  (57  FR  61589)  that  proposed  to 
remove  components,  parts,  accessories, 
attachments,  and  equipment  associated 
with  commercial  communication 
satellites  and  passive  remote  sensing 
satellite  ground  stations  from  the  USML 
to  the  CCL.  Only  those  components  that 
are  specifically  designed  or  modified  for 
sateUites  or  other  equipment  controlled 
by  Category  XV  of  the  USML  will 
continue  to  be  controlled  under  this 
Category.  All  other  components  of 
satellites  not  specifically  designed  for 
satellites  controlled  in  Category  XV  will 
be  controlled  under  the  CCL. 

A  final  rule  is  being  published  in  the 
Federal  Register  by  the  Bureau  of 
Politico-Military  Affairs,  Department  of 
State  simultaneously  with  this  rule. 
That  rule  implements  the  changes  first 
proposed  in  the  December  28, 1992 
Federal  Register  Notice,  contingent 
upon  publication  of  a  Commerce  rule 
establishing  national  secxmty  controls 
on  components  for  commercial 
communication  satellites. 

All  detailed  design,  development, 
manufacturing  and  production  technical 
data  still  remains  controlled  under 
Category  XV  of  the  USML.  However, 
Commerce  does  control  other  technical 
data,  such  as  that  level  of  technical  data 
(including  marketing  data)  necessary 
and  reasonable  for  a  purchaser  to  have 


assurance  that  a  U.S.>built  item 
controlled  under  ECCN  9A04  intended 
to  operate  in  space  has  been  designed, 
manufactured,  and  tested  in 
conformance  with  spedRed  contract 
requirements  (e.g.,  operational 
performance,  reliability,  lifetime, 
product  quality,  delivery  expectations). 
Commerce  also  controls  technical  data 
necessary  to  launch,  operate  and 
maintain  satellites  controlled  by  ECCN 
9A04  and  associated  ground  equipment 
This  final  rule  also  removes  certain 

ground  control  stations  and  radiation 
ardened  microelectronic  circuits  from 
the  USML.  This  does  not  include 
technical  data  for  laimch  vehicle/ 
satellite  compatibility,  integration,  or 
processing.  Passive  remote  sensing 
ground  stations  and  specially  designed 
components,  parts,  accessories, 
attadiments,  and  associated  equipment 
that  do  not  meet  the  parameters 
described  in  Category  XV  on  the  USML 
are  now  on  the  CCL  luider  Category  5. 
Radiation  hardened  microelectronic 
circuits  that  do  not  meet  the  parameters 
of  Category  XV  of  the  USML.  and 
spedalTy  designed  components,  parts, 
accessories,  attachments,  and  associated 
equipment  therefore,  are  on  the  CCL 
under  Category  3. 

This  rule  amends  the  CCL  by  revising 
ECCN  9A04  to  include  controls  on 
components,  parts,  accessories, 
attadiments,  and  equipment  specially 
designed  for  commercial 
communication  satellites  also  controlled 
under  that  entry. 

Rulemaking  Requirements 

1.  This  rule  is  consistent  with 
Executive  Orders  12291  and  12661. 

2.  This  rule  involves  collections  of 
information  subject  to  the  Paperworic 
ReducUon  Act  of  1980  (44  U.S.C.  3501 
et  seq.).  These  collections  have  been 
approved  by  the  Office  of  Management 
and  Budget  imder  control  numbers 
0694-0005.  0694-0007,  and  0694-0010. 

3.  This  rule  does  not  contain  policies 
with  Federalism  implications  sufficient 
to  warrant  preparation  of  a  Federalism 
assessment  under  Executive  Order 
12612. 

4.  Because  a  notice  of  proposed 
rulemaking  and  an  opportunity  for 
public  comment  are  not  required  to  be 
given  for  this  rule  by  section  553  of  the 
Administrative  Procedure  Act  (5  U.S.C 
553)  or  by  any  other  law,  under  section 
3(a)  of  the  Regulatory  Flexibility  Act  (5 
U.S.C.  603(a)  and  603(b))  no  initial  or 
final  Regulatory  Flexibility  Analysis  has 
to  be  or  will  be  prepared. 

5.  The  provisions  of  the 
Administrative  Procedure  Act  (5  U.S.C 
553)  requiring  notice  of  proposed 
rulemaking,  the  opportunity  for  public 
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participation,  and  a  delay  in  effective 
date,  are  inapplicable  because  this 
regulation  involves  a  military  and 
foreign  affairs  function  of  the  United 
States.  No  other  law  requires  that  a 
notice  of  proposed  rulemaking  and  an 
opportunity  for  public  comment  be 
given  for  this  rule. 

Therefore,  this  regulation  is  issued  in 
final  form.  Although  there  is  no  formal 
comment  period,  public  comments  on 
this  regulation  are  welcome  on  a 
continuing  basis.  Comments  should  be 
submitted  to  Patricia  Muldonian,  Office 
of  Technology  and  Policy  Analysis, 
Bureau  of  Export  Administration, 
IDepartment  of  Commerce,  P.O.  Box  273, 
Washington,  DC  20044. 

List  of  Subjects  in  15  CFR  Part  799 

Exports,  Reporting  and  recordkeeping 
requirements. 

Accordingly,  part  799  of  the  Export 
Administration  Regulations  (15  CTR 
parts  730-799)  are  amended  as  follows: 

1.  The  authority  citation  for  15  CFR 
part  799  continues  to  read  as  follows: 

Authority:  Pub.  L.  90-351,  82  SUt.  197  (18 
U.S.Q  2510  et  seq.),  as  amended;  sec.  101, 
Pub.  L.  93-153,  87  Stat.  576  (30  U.S.C.  185), 
as  amended;  sec  103,  Pub.  L  94-163,  89 
Stat.  877  (42  U.S.C.  6212),  as  amended;  sees. 
201  and  201(ll)(e).  Pub.  L.  94-258, 90  Stat. 
309  (10  U.S.C  7420  and  7430(e)),  as 
amended;  Pub.  L  95-223,  91  Stat.  1626  (50 
U.S.C  1701  et  seq.y.  Pub.  L  95-242,  92  Stat. 
120  (22  U.S.C  3201  et  seq.  and  42  U.S.C 
2139a);  sec.  208,  Pub.  L  95-372,  92  Stat  668 
(43  U.S.C  1354);  Pub.  L  96-72, 93  Stat.  503 
(50  U.S.C  App.  2401  et  seq.).  as  amended 
(extended  by  Pub.  L.  103-10, 107  Stat  40); 
sec.  125,  Pub.  L  9»-64,  99  Stat.  156  (46 
U.S.C  466c);  E.O.  11912  of  April  13. 1976  (41 
PR  15825,  April  15, 1976);  E.O.  12002  of  July 
7, 1977  (42  PR  35623,  July  7, 1977),  as 
amended;  E.O.  12058  of  May  11, 1978  (43  PR 
20947.  May  16, 1978);  E.O.  12214  of  May  2, 
1980  (45  PR  29783.  May  6, 1980);  E.O.  12730 
of  September  30, 1990  (55  PR  40373,  October 
2, 1990),  as  continued  by  Notice  of 
Se()tember  25, 1992  (57  PR  44649,  September 
28. 1992):  and  E.O.  12735  of  November  16, 
1990  (55  PR  48587,  November  20, 1990),  as 
continued  by  Notice  of  November  11, 1992 
(57  PR  53979,  November  13, 1992). 


2.  Supplement  No.  1  to  §  799.1, 
Category  9,  is  amended  by  revising 
ECCN  9A04A  tc  read  as  follows: 

9A04A    "SpMMraft"  (not  including  thair 
payloada)  and  spsolally  dsaignad 
components  tharffor. 

Note  1:  (Por  the  control  status  of  products 
contained  in  "spa:»crafl"  payloads,  see  the 
appropriate  categcTy.) 

Note  2:  Por  iten  s  other  than  those 
specified  in  this  ECXX,  exporters  requesting 
a  validated  licensfi  from  the  Dep>artment  of 
Commerce  roust  provide  a  statement  from  the 
Department  of  State,  0£Bce  of  Defense  Trade 
Controls,  verifyinf ;  that  the  item  Intended  for 
export  is  under  th )  licensing  jiirisdiction  of 
the  Department  of  Commerce. 

Rsquiramenti 

Validated  Uceme  Required:  QSTVWYZ. 
Unit:  Equipmen :  in  number,  parts  and 
accessories  in  $  VtJue. 
Reason  for  Cont-ol.  NS. 
GLV.SO. 

-  CCT;  No. 
GFW:  No. 

List  eS  Items  ConboUed 

a.  Commercial  Communication  Satellites, 
except  those  with  he  following 
characteristics: 

a.l.  Anti-jam  caitability:  Antennas  and/or 
antenna  systems  Hith  the  ability  to  resptond 
to  incoming  interff  rence  by  adaptiveiy 
reducing  antenna  gain  in  the  direction  of  the 
interierence; 

a.2.  Antennas: 

a.2.a.  With  apert ore  (overall  dimension  of 
the  radiating  portions(s)  of  the  antenna) 
greater  than  30  feet ;  or 

a.2.b.  With  sidelobes  less  than  or  equal  to 

-  35db;  or 

a.2.c  Designed,  modified  or  configured  to 
provide  coverage  a'ea  on  the  surfece  of  the 
earth  less  than  200  nm  in  diameter,  where 
"coverage  area"  is  iefined  as  that  area  on  the 
surfece  of  the  earth  that  is  illuminated  by  the 
main  beam  width  cf  the  antenna  (which  is 
the  angular  distance  Iwtween  half  power 
points  of  the  beam); 

a.3.  Designed,  modified  or  configured  for 
intersatellite  data  relay  links  that  do  not 
involve  a  ground  relay  terminal  ("cross- 
links"); 

a.4.  Spacebome  t^seband  processing 
equipment  that  uses  any  technique  other 
than  frequency  translation  which  can  be 


changed  on  a  channel  by  channel  basis 
among  previously  assigned  fixed  frequencies 
several  times  a  day; 

a.  5.  Employing  any  of  the  cryptographic 
items  controlled  under  Category  XIII  (b)  of 
the  U.S.  Munitions  List; 

a.6.  Employing  radiation-hardened  devices 
oontrolied  elsewhere  in  8 1 21  1  of  the  ITAR 
that  are  not  "embedded"  in  the  satellite  in 
such  a  way  as  to  deny  physical  access.  (Here 
"embedded"  means  that  the  device  cannot 
feasibly  either  be  removed  from  the  satellite 
or  used  bx  other  purposes): 

a.7.  Having  propulsion  systems  that  permit 
acceleration  of  the  satellite  on-orfoit  (i.e.,  after 
mission  orbit  injection)  at  rates  greater  than 
0.1  g; 

a.8.  Having  attitude  control  and 
determination  systems  designed  to  provide 
spacecraft  pointing  determination  and 
control  better  than  0.02  degrees  per  axis;  or 

a.9.  Having  orbit  transfer  engines  ("kick 
motors")  that  remain  permanently  with  the 
spacecraft  and  are  capable  of  being  restarted 
after  achievement  of  mission  orbit  and 
providing  acceleration  greater  than  1  g.  (Orbit 
transfer  engines  that  are  not  designed,  built, 
and  shipped  as  an  integral  part  of  the  satellite 
are  controlled  under  Category  IV  of  the 
USML) 

b.  [Reserved] 

Note  1:  Transferring  registration  or 
operational  control  to  any  foreign  person  of 
any  satellite  controlled  by  this  entry  must  be 
authorized  by  an  individual  validated 
license.  This  requirement  applies  whether 
the  satellite  is  physically  located  in  the 
United  States  or  abroad. 

Note  2:  All  communication  satellites 
identified  in  paragraphs  a.l.  through  a.9.  of 
this  ECCN,  and  specially  designed 
components,  parts,  accessories,  attachments, 
associated  equipment,  and  ground  support 
equipment  therefore,  require  a  license  from 
the  Department  of  State,  Office  of  Defense 
Trade  Controls  (see  Category  XV  of  the 
USML). 

Dated:  August  30, 1993. 
lainS.  B«ird. 

Acting  Assistant  Secretary  for  Export 

Administration. 

[PR  Doc.  93-21632  Filed  9-7-93;  8:45  am] 

aajjNO  cooc  wts-or-r 


Wednesday 
September  8,  1993 


Part  III 

Department  of 
Energy 

Office  of  Energy  Efficiency  and 
Renewable  Energy 

10  CFR  Part  430 

Energy  Conservation  Program  for 
Consumer  Products:  Advance  Notice  of 
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DEPARTMENT  OF  ENERGY 

Office  of  Energy  EfflcJency  and 
Renewable  Energy 

10  CFR  Part  430 

[Docket  No.  EE-RM-«^-3C1] 

Energy  Conservation  Program  for 
Consumer  Products:  Advance  Notice 
of  Proposed  Ruletraklng  Regarding 
Energy  Conservation  Standards  for 
Three  Types  of  Consumer  Products 

AGENCY:  Office  of  Energy  Efficiency  and 

Renewable  Energy,  Department  of 

Energy. 

action:  Advance  notice  of  proposed 

rulemaking. 

SUMMARY:  The  Energy  Policy  and 
Conservation  Act.  as  amended  by  the 
National  Energy  Conservation  PoUcy 
Act,  the  National  Appliance  Energy 
Conservation  Act,  and  the  National 
Appliance  Energy  Conservation 
Amendments  of  1988,  prescribes  energy 
conservaticn  standards  for  certain  major 
household  appliances  and  requires  the 
Department  of  Energy  (DOE)  to 
administer  an  energy  conservation 
program  for  these  products.  Among 
other  things,  the  Energy  Policy  and 
Conservation  Act,  as  amended,  requires 
DOE  to  consider  amending  the  energy 
conservation  standards  for  central  air 
conditioners  and  central  air 
conditioning  heat  pumps;  furnaces;  and 
refrigerators,  refrigerator-freezers,  and 
freezers.  By  means  of  this  rulemaking 
proceeding,  DOE  announces  its 
intention  to  meet  its  statutory 
responsibilities.  Additionally,  the 
requirements  of  the  Energy  Policy  and 
Conservation  Act.  as  amended,  have 
been  reflected  in  the  National  Energy 
Strategy  that  supports  improving  the 
efficiency  of  residential  appliances  by 
using  existing  authority  to  update 
residential  appliance  efficiency 
standards  to  keep  pace  with  new 
technology. 

The  purposes  of  this  Advance  Notice 
of  Proposed  Rulemaking  are  to:  (1) 
Present  for  comment  the  product  classes 
that  DOE  is  planning  to  analyze;  (2) 
present  a  detailed  discussion  of  the 
analytical  methodology  and  analytical 
models  that  DOE  expects  to  use  in 
performing  analyses  in  connection  with 
the  proposed  rule;  and  (3)  facilitate  the 
gathering  of  information  and  comments 
prior  to  publishing  a  subsequent  notice 
of  proposed  rulemaking. 
DATES:  Written  comments  in  response  to 
this  Advance  Notice  of  Proposed 
Rulemaking  must  be  received  by  DOE 
by  December  7, 1993. 


Oral  views,  data,  and  arguments  may 
be  presented  at  the  public  hearing  to  be 
held  in  Washington,  DC,  on  November 
16  and  17. 1993.  Requests  to  speak  at 
the  hearing  must  be  received  by  the 
Deoartment  no  later  than  4  p.m., 
November  4, 1993.  Copies  of  statements 
to  be  given  at  the  public  hearing  m'ost 
be  received  by  the  Department  no  later 
than  4  p.m.,  November  10, 1993. 

The  length  of  each  presentation  is 
limited  to  20  minutes. 

A0ORES8ES:  Written  comments,  oral 
statements,  requests  to  speak  at  the 
hearing,  and  requests  for  speaker  lists 
are  to  be  submitted  !o:  U.S.  Department 
of  Energy,  Office  of  Energy  Efficiency 
and  Renewable  Energy,  Office  of 
Hearings  and  Dockets,  "Energy 
Efficiency  Standards  for  Consumer 
Products"  (Docket  No.  EE-RM-93-801), 
room  6B-025,  Forrestal  Building,  1000 
Independence  Avenue  SW., 
Washington,  DC  20585,  (202)  586-0561. 

The  hearing  will  begin  at  9:30  a.m.,  on 
November  16  and  17, 1993,  and  will  be 
held  at  tiie  U.S.  Department  of  Energy, 
Forrestal  Building,  room  lE-245, 1000 
Independence  Avenue  SW.. 
Washington,  DC. 

Copies  of  the  transcript  of  the  public 
hearing  and  public  comments  received 
may  be  read  at  the  DOE  Freedom  of 
Information  Reading  Room,  U.S. 
Department  of  Energy,  Forrestal 
Building,  room  lE-190, 1000 
Independence  Avenue  SW., 
Washington,  DC  20585,  (202)  586-6020 
between  the  hours  of  8  a.m.  and  4  p.m., 
Monday  through  Friday,  except  Federal 
holidays. 

For  more  information  concerning 
public  participation  in  this  rulemaking 
proceeding,  see  section  IV,  "Public 
Comment  Procedures,"  of  this  notice. 

FOR  FURTHER  INFORMATION  CONTACT: 

Carl  Adams,  U.S.  Department  of  Energy. 
Office  of  Energy  Efficiency  and 
Renewable  Energy,  Forrestal  Building. 
Mail  Station  EE-43, 1000 
Independence  Avenue  SW., 
Washington.  DC  20585.  (202)  586=^ 
9127. 

Eugene  Margolis,  Esq.,  U.S.  Department 
of  Energy.  Office  of  General  Counsel. 
Forrestal  Building,  Mail  Station  GC- 
41, 1000  Independence  Avenue  SW., 
Washington,  DC  20585  (202)  586- 
9507. 

U.S.  Department  of  Energy,  EE-90, 
Docket  No.  EE-RM-93-aOl,  Forrestal 
Building,  room  6B-025, 1000 
Independence  Avenue  SW., 
Washington,  DC  20585  (202)  56&- 
0561. 
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I.  Introduction 

a.  Authority 

Part  B  of  Title  III  of  the  Energy  Policy 
and  Conservation  Act,  Public  Law  94- 
163,  as  amended  by  the  National  Energy 
Conservation  Policy  Act,  Public  Law 
95-619,  the  National  Appliance  Energy 
Conservation  Act,  Public  Law  100-12, 
and  the  National  Appliance  Energy 
Conservation  Amendments  of  1988, 
Public  Law  100-357,"  created  the 
Energy  Conservation  Program  for 
Consumer  Products  other  than 
Automobiles  (Program).  The  consumer 


>  Part  B  of  Till*  m  of  the  Enai^y  Policy  and 
CoaMTvation  Act  as  amended  by  the  National 
Energy  Coosarvation  Policy  Act.  the  National 
Appliance  Enargy  Cconsarvation  Act.  and  the 
NaUonal  Appliance  Energy  Conservation 
Amendmaotj  of  1960,  it  referred  to  in  this 
Advanced  Notice  of  Proposed  Rulemaking  as  the 
"Act"  Part  B  of  Title  m  is  codified  at  42  U  S.C 
8291  M  saq.  Part  B  of  Title  in  of  the  Energy  PoUqr 
and  Conservatioo  Act  as  amended  by  the  Nadoniil 
Energy  Consarvatioo  Policy  Act  only,  Is  rafafrad  to 
as  the  National  Enatgy  Conservation  Policy  Act 


products  subject  to  the  Prognm  (often 
referred  to  hereafter  as  "covered 
products")  are;  Refrigerator*, 
refrigerator-h-eezers,  and  freezers; 
dishwashers;  clothes  washers;  clothes 
dryers;  water  heaters:  central  air 
conditioners  and  central  air- 
conditioning  heat  pumps;  furnaces; 
direct  heating  equipment;  television 
sets;  kitchen  ranges  and  ovens;  room  air 
conditioners;  fluorescent  lamp  ballasts; 
and  pool  heaters;  as  wail  as  any  other 
consumer  products  classified  by  the 
Secretary  of  Energy  ISecrelary)  (section 
322).  To  date,  the  Secretary  has  not  so 
classified  any  additional  products. 

Under  the  Act,  the  Program  consists 
essentially  of  three  parts:  testing, 
labeling,  and  mandatory  energy 
conservation  standards.  DOE,  in 
consultation  with  the  National  Institute 
of  Standards  and  Technolof^,  is 
required  to  amend  or  estaLush  new  test 
procedures  as  appropriate  for  each  of 
the  covered  products  (section  323).  The 
purpose  of  the  test  procedures  is  to 
provide  for  test  results  that  reflect  the 
energy  efficiency,  energy  use,  or 
estimated  annual  operating  costs  of  each 
of  the  covered  products  (section 
323(b)(3)). 

The  Federal  Trade  Commission  is 
required  by  the  Act  to  prescribe  rules 
governing  the  labeling  of  covered 
products  for  which  test  procedures  have 
been  prescribed  by  DOE  (section  324(a)). 
These  rules  are  to  require  that  each 
particular  model  of  a  covered  product 
bear  a  label  that  indicates  its  annual 
operating  cost  and  the  range  of 
estimated  annual  operating  costs  for 
other  models  of  that  product  class 
(section  324(c)(1)).  At  the  present  time, 
there  are  Federal  Trade  Commission 
rules  requiring  labels  for  the  following 
products:  room  air  conditioners, 
furnaces,  clothes  washers,  dishwashers, 
water  heaters,  freezers,  refrigerators  and 
refrigerator- freezers,  central  air 
conditioners  and  central  air- 
conditioning  heat  pumps,  and 
fluorescent  lamp  ballasts.  44  FR  66475, 
November  19,  1979;  52  FR  46888, 
December  10, 1987;  and  54  FR  26031, 
July  5, 1989. 

For  each  of  the  12  covered  products, 
the  Act  prescribes  an  initial  Federal 
energy  conservation  standard  (section 
325(b>-Kh)).  The  Act  establishes 
effiactive  dates  for  the  standards  in  1988, 
1990, 1992  or  1993,  depending  on  the 
product,  and  specifies  that  the  standards 
are  to  be  reviewed  by  DOE  within  three 
to  ten  years,  also  depending  on  the 
product  [Ibid.).  After  the  specified  three- 
to  ten-year  period,  DOE  may  promulgate 
new  standards  for  each  product; 
however,  the  Secretary  may  not 
prescribe  any  amended  standard  that 


increases  the  maximu  n  allowable 
energy  use  or  decreas««  the  minimum 
required  energy  efficiency  of  a  covered 
product  (section  325(i)(l)). 

With  regard  to  television  sets,  the  Act 
allows  DOE  to  prescri  m  an  applicable 
standard  (section  325ii)(3)). 

Three  products  (cei.tral  air 
conditioners  and  central  air- 
conditioning  heat  pumps;  furnaces;  and 
refrigerators,  refrigerator- freezers  and 
freezers)  ere  the  subject  of  this 
rulemaking  proceedir  g.  For  central  air 
conditioners  and  central  air- 
conditioning  heat  pumps,  the  Act 
directs  IX)E  to  review;  each  legislated 
standard  for  possible  amendment  and  to 
issue  final  rules  as  fo  luws:  for  the 
seasonal  energy  efficiency  ratio,  no  later 
than  January  1, 1994.  for  units 
manufactured  after  January  1, 1999;  and 
for  the  heating  seasonal  performance 
factor,  no  later  than  Jinuary  1, 1994,  for 
units  manufactured  efter  January  1, 
2002.  For  furnaces,  tlie  Act  directs  DOE 
to  review  the  previoi  sly  established 
standard  for  small  gat  ftimaces  (54  FR 
47916,  November  17  1989),  the  pending 
standard  for  mobile  home  famaces,  and 
the  legislated  stands:  ds  for  all  other 
covered  furnaces  for  possible 
amendment  and  to  iisue  final  rules  no 
later  than  January  1, 1994,  for  units 
manufactured  after  J.muary  1,  2002.  For 
refrigerators,  refrigerator-freezers,  and 
freezers,  the  Act  directs  DOE  to  review 
the  previous  final  rule,  published 
November  17, 1989,  for  possible 
amendment  and  to  i.isue  final  rules  no 
later  than  November  17,  1994,  for  units 
manufactured  after  January  1, 1998. 

Any  new  or  amended  standard  is 
required  to  be  designed  so  as  to  achieve 
the  maximum  improvement  in  energy 
efficiency  that  is  tecinologicaliy 
feasible  and  economically  justified 
(section  325fl)(2)(A)). 

Section  325(l)(2)(B)(i)  pravides  that 
before  DOE  determines  whether  an 
energy  conservation  standard  is 
economically  justified,  it  must  first 
solicit  comments  on  the  proposed 
standard.  After  reviewing  comments  on 
the  proposal,  DOE  must  than  determine 
that  the  benefits  of  the  stardard  exceed 
its  burdens  based,  to  the  gi-eatest  extent 
practicable,  on  a  weighing  of  the 
following  seven  factors: 

(1)  The  economic  impac'.  of  the 
standard  on  the  manufactv  rers  and  on 
the  consumers  of  tha  products  subject  to 
such  standard; 

(2)  The  savings  in  operating  costs 
throughout  the  estimated  everage  lifs  of 
the  covered  product  in  the  type  (or 
class)  compared  to  ftny  increase  in  the 
price,  initial  charge;i,  or  miHintenance 
expenses  for  the  co^-ered  p'^ucts  that 


are  likely  to  result  directly  from  the 
imposition  of  the  standard; 

(3)  The  total  projected  amount  of 
energy  savings  hkely  to  result  directly 
from  the  imposition  of  the  standard; 

(4)  Any  lessening  of  the  utility  or  the 
performance  of  the  covered  products 
likely  to  result  from  the  imposition  of 
the  standard; 

(5)  The  impact  of  any  lessening  of 
competition,  as  determined  in  writing 
by  the  Attorney  General,  that  is  likely  to 
result  from  the  imposition  cf  the 
standard: 

(6)  The  need  for  national  energy 
conservation;  and 

(7)  Other  factors  the  Secretary 
considers  relevant. 

Section  327  of  the  Act  addresses  the 
effect  of  Federal  rules  concerning 
testing,  labeling,  and  standards  on  State 
laws  or  regulations  concerning  such 
matters.  Generally,  all  such  State  laws 
or  regulations  are  superseded  by  the  Act 
(section  327(a)-(c)).  Exceptions  to  this 
general  rule  include  the  following:  (1) 
State  standards  prescribed  or  enacted 
before  January  8, 1987,  and  applicable 
to  appliances  produced  before  January 
3, 1988,  may  remain  in  effect  until  the 
applicable  energy  conservation  standard 
begins  (section  327(b)(1)):  (2)  State  ' 
procurement  standards  whir.h  are  more 
stringent  than  the  app  licable  Federal 
standard  (section  327(b)(2)  and  (e))  and 
certain  building  code  requirements  for 
new  construction,  if  certain  criteria  are 
met,  are  exempt  from  Federal 
preemption  (sections  327(b)(3)  and 
(f)(l)-f[4));  (3)  State  regulations  banning 
constant  burning  pilot  lights  in  pool 
heaters;  and  (4)  State  standards  for 
television  sets  effective  on  or  after 
January  1, 1992,  may  remain  in  effect  in 
the  absence  of  a  Federal  standard  for 
such  products  (sections  327(b)(6)  and 
(c)). 

The  Act  directs  DOE  to  publish  an 
Advance  Notice  of  Proposed 
Rulemaking  in  advance  of  DOE 
consideration  of  prescribing  a  new  or 
amended  standard. 

b.  Backgmund 

In  a  previous  advance  notice  on 
energy  conservation  standards  for  nine 
products  (55  FR  39624,  39632, 
September  28, 1990),  the  Department 
stated  its  position  regarding  proposed 
measures  of  impact  on  manufacturers. 
This  same  position  is  restated  in  section 
mc  of  this  notice.  However,  in 
comments  received  after  the  close  of  the 
comment  period  for  the  previous  notice, 
the  Association  of  Home  Appliance 
Manufacturera  submitted  a  report  by 
Arthur  D.  Little,  Inc.,  regarding  clothes 
washera  that,  among  other  things, 
addressed  the  subject  of  appropriate 
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measiires  of  financial  impact  on 
manufacturers.  The  Association  of 
Home  Appliance  Manufacturers  stated 
that  the  economic  impact  of  proposed 
standards  on  manufacturers  should  be 
determined  by  estimating  the  cash  flows 
associated  with  meeting  the  standards 
and  calculating  a  value  for  those  cash 
flows.  It  further  stated  that  this  value 
could  be  expressed  as  a  value  for  the 
industry  based  on  a  specific  market  rate 
of  return.  The  Department  believes  that 
the  cash  flow  concept  could  be 
applicable  in  evaluating  the  impact  of 
standards  on  any  appliance,  and  the 
cash  flow  concept  will  be  discussed  in 
this  rulemaking.  It  is  primarily  for  this 
reason  that  the  Department  has  decided 
to  conduct  a  public  hearing  in 
conjunction  with  this  Advance  Notice. 
On  November  17. 1989,  DOE  published 
a  final  rule  that,  infer  alia,  established 
an  energy  conservation  standard  of  78 
percent  annual  fuel  utilization 
efficiency  for  small  gas  furnaces  and 
amended  the  legislated  standards  for 
refrigerators,  refrigerator-freezers,  and 
freezers.  (Hereafter  this  is  referred  to  as 
the  November  1989  Final  Rule.) 

n.  Methodology 

This  section  provides  a  brief 
description  of  the  analyses  to  be  used  to 
determine  the  impacts  of  the  standards. 
It  offers  an  overview  of  the  analytic 
methodology  and  discusses  the  major 
components  of  the  analyses:  the 
Engineering  Analysis,  the  Manufacturer 
Analysis,  the  Consumer  Analysis,  and 
the  Utihty  Analysis. 

This  section  also  discusses  the 
interrelationships  among  the 
components  that  ensure  consistency 
throughout  the  analyses. 

The  next  section,  Models,  Data  and 
Assumptions,  describes  the  computer 
models  used  in  the  analyses.  The 
models  predict  the  anticipated  response 
of  consumers,  manufacturers,  and 
utilities  to  future  changes  in  the 
economy,  including  the  imposition  of 
energy  conservation  standards. 
Quantitative  estimates  of  the  impacts  of 
standards  will  be  calculated  from  the 
outputs  from  the  models.  The  models 
that  will  be  utilized  in  the  analyses  are: 

•  Engineering  Performance  Models; 

•  Consumer  Impact  Models; 

•  Manufacturer  Impact  Models;  and 

•  Utility  Impact  Model. 
The  function,  data  sources, 

assumptions  and  validity  of  the  results 
for  each  model  are  discussed  below. 

The  overall  impact  of  appliance 
conservation  standards  on  energy  use, 
consumers,  manufacturers,  and  other 
factors  will  be  determined  by  comparing 


projections  under  the  base  case  >  with 
the  projections  under  the  proposed 
standards.  These  projections  will  be 
made  for  the  base  case  by  use  of  the 
analytic  models  described  below.  The 
calculations  will  then  be  repeated 
imposing  the  proposed  standard  levels. 
The  net  impacts  compared  to  the  base 
case  of  each  standard  level  under 
consideration  will  be  calculated. 

The  differences  between  the 
projections  of  the  energy  consumption 
and  economic  variables  in  the  base  and 
standards  cases,  respectively,  provide 
one  perspective  on  the  likely  impacts  of 
the  standards.  The  differences  between 
different  standard  levels  provide 
another  perspective.  The  Department 
recognizes  that  the  text  of  the  Act  and 
the  relevant  legislative  history  clearly 
direct  the  Department  to  consider  the 
net  impacts  of  proposed  standards 
compared  to  the  base  case.  The 
Department  also  recognizes  that  the 
basic  statutory  direction  to  set  standards 
is  to  achieve  the  "maximum 
improvement  in  energy  efficiency  that 
the  Secretary  determines  is 
technologically  feasible  and 
economically  justified"  (section 
325{1)(2)(A)).  The  Department 
specifically  solicits  comment  on 
whether  the  incremental  perspective 
will  be  useful  and  valid  in  the 
determination  as  to  whether  a  particular 
standard  level  is  "economically 
justified."  To  evaluate  the  significance 
of  the  total  and  incremental  impacts  that 
are  identified,  a  sensitivity  analysis  will 
be  performed  on  the  key  parameters  and 
assumptions. 

The  Economic  Analysis  that  will  be 
performed  is  made  up  of  the  following 

items: 

•  An  Engineering  Analysis  that 

establishes  the  technical  feasibility  and 
product  attributes,  including  costs  of 
design  options,  to  improve  appliance 
efficiency. 

•  A  Manufacturer  Analysis  that 
provides  an  estimate  of  manufacturers' 
responses  to  the  proposed  standards. 
Their  responses  are  quantified  by 
changes  in  several  financial 
performance  measxires. 

•  A  Consumer  Analysis  that  forecasts 
appliance  sales,  efficiencies,  energy  use, 
consumer  expenditures,  and  the 
national  net  benefits  and  costs  and  a 
separate  Life  Cycle  Cost  Analysis  to 
evaluate  the  purchaser's  savings  in 
operating  expenses  relative  to  increases 
in  purchase  price. 


>  The  baM  om  au\imM  implemmiUtion  of  tha 
consorvation  ttandardj  that  w«r«  Mt  by  the  Act  for 
cantral  air  conditionen  and  central  air  conditlaaing 
heat  pump*  and  fumacet  and  by  Dapaitmant  of 
Enai^  rulamaklng  In  the  caae  of  rafaigaralon- 
tntamt  and  freasart  and  unaU  gaa  fumaoaa. 


•  A  Utility  Analysis  that  measures  the 
projected  impacts  of  the  altered  energy- 
consumption  patterns  on  electric 
utilities. 

Each  analysis  area  will  be  performed 
for  each  of  the  three  products  under 
consideration.  The  results  of  the 
Engineering  Analysis  will  be  reviewed 
by  DOE  to  determine  whether  standards 
for  each  product  could  yield  measurable 
energy  savings.  If  standards  would  not 
yield  energy  savings,  for  example,  if 
there  is  no  combination  of  design 
options  that  would  resulMn  improved 
product  efficiency,  the  analysis  will  be 
terminated.  If  energy  savings  are 
possible,  then  a  detailed  analysis  is 
performed. 

There  is  interaction  among  the 
Engineering,  Consxuner,  UtiUty,  and 
Manufacturer  Analyses.  The 
Engineering  Analysis  examines 
appliance  designs  and  related  attributes 
such  as  efficiency  and  costs.  Based  on 
the  relationships  between  the  prices  and 
efficiencies  of  design  options,  the 
Consumer  Analysis  forecasts  sales  and 
efficiencies  of  new  and  replacement 
appliances.  These  data  are  used  as 
inputs  to  the  Manufacturer  Analysis  to 
determine  the  financial  impacts  on 
prototypical  firms  within  the  industry. 
The  Consumer  Analysis  forecasts 
national  aggregate  energy  savings  and 
consumer  expenditures  associated  with 
the  purchase  and  operation  of  the 
appliances.  Consumer  expenditures 
(both  purchase  and  operation)  are 
employed  in  the  Life-Cycle  Cost 
Analysis  to  determine  consumer 
impacts.  Qianges  in  sales,  revenues, 
investments,  and  marginal  costs  of 
utilities  are  calculated  from  the  energy 
savings  in  the  Utility  Analysis. 

Three  periods  of  time  are  used  in  the 
analyses.  First,  the  Engineering  Analysis 
examines  the  technical  feasibility  of 
improving  the  efficiency  of  the  covered 
products  by  analyzing  design  options 
available  trday  to  improve  product 
efficiency,  whether  they  are 
commercially  available  or  prototypes. 
Second,  the  Manufactuirer  Analysis  is 
performed  for  a  typical  year  after  the 
standards  are  assumed  to  have  been 
imposed.  The  typical  year  selected  is 
the  fifth,  by  that  time  all  major  impacts 
of  a  standard  would  have  occurrea. 

Third,  the  Consumer  Analysis 
examines  impacts  over  a  time  period  at 
least  as  long  as  the  average  lifetimes  of 
the  products. 

m.  Models,  Data,  and  Assomptions 

a.  Engineering  Performance  Models  and 
Costing  Analysis 

The  Engineering  Analysis  addresses 
t%ra  statutory  requirements.  The  first 
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requirement  is  that  DC^  considers  only 
improvements  in  energy  efficiency  that 
are  technologically  feasible.  The  second 
is  that  DOE  consia«-  any  lessening  of 
utility  to  the  consumer  due  to  the 
imposition  of  standards.  In  addition,  the 
Engineering  Analysis  provides 
information  on  efficiencies,  energy 
consumption,  manufacturing  costs,  and 
maintenance  end  installation  costs  for 
use  in  the  other  aijaiyses. 

The  features  of  appliances  that 
provide  utility  to  the  consumer  are 
reflected  in  the  analysis  through  the 
creation  of  appUance  classes.  Classes  are 
a  subset  of  appliance  types.  Fat 
example,  freezers  comprise  an  appliance 
type,  while  upright  freezers  with 
manual  defrost  comprise  an  appliance 
class.  The  Engineering  Analysis 
develops  cost  and  efficiency  data  for  a 
set  of  design  options  within  each 
appliance  class.  These  data  are  the 
output  of  the  engineering  performance 
models  and  costing  analysis  discussed 
in  subsections  5-0,  below. 

1.  Appliance  classes.  The  first  step  in 
the  Engineering  Analysis  is  to  segregate 
product  types  into  sepkarate  classes  to 
which  di^erent  energy  conservation 
standards  apply.  Classes  are 
differentiated  by  the  type  of  energy  use 
(oil,  natural  gas,  or  electricity)  or 
capacity  or  perfonnance-related  fieatures 
that  provide  utility  to  the  consumer  and 
affect  efficiency.  Classes  are 
differentiated  in  order  to  ensiire  that 
consumer  products  having  different 
capacities  or  other  performance-related 
faetures  afiiecting  efficiency  and  utility 
remain  available  to  consumers. 

For  each  of  the  three  appliances,  the 
following  are  the  classes  that  IX)E 
proposes  to  consider.  The  Department 
welcomes  comments  an  the  classes 
proposed. 

(i)  Central  Air  Conditioners  aiul  Central  Air- 
conditioning  Heat  Pumps 

Ducted  split  syst^jn  central  air  conditioners 
Ducted  split  system  central  heat  pumps 
Ductless  (multi-zone)  split  system  air 

conditioners 
Ductless  (multi-sone)  split  system  heat 

pumps 
Ductless  (multi-zone)  split  system  limited 

temperature  range  heat  pumps 
Single  package  system  air  conditioners 
Single  package  system  heat  pumps 
Combination  space  conditioning/water 

beating  appliances 

(ii)  Furnaces 

Non-weatherized  gas  furnaces 
Waatherlisd  gas  furnaces 
Mobile  home  gas  furnaces 
Non-weatherized  oil  furnaces 
Weatherized  oil  furnaces 
Mobile  home  oil  furnaces 
Hot  water  gas  boilers 
Steam  gas  trailers 


Hot  water  oil  boilers 

Steam  oil  boilers 

Combination  gas  space,  water  beating 

appliances 
Combination  oil  space/ water  heating 

appliances 

liiij  Befrigerxxtors.  Refri^pratorfreeaen,  and 
Freezers 

Refrigerators  and  refrigerator-freezers  with 

manual  defrost 
Refrigerator-freezers — partial  automatic 

defrost 
Refrigerator-freezers — semi-automatic  defrost 
Refrigerator-fraerers — cutomatic  defrost  with 

top-mounted  freezer  without  through-tbe- 

door  ice  service 
Refrigorator-freerers — eutomatic  defrost  vrith 

side-mounted  freezer  without  through-tbe- 

door  ice  service 
Refrigerator-freezers — eutomatic  defrost  with 

l)ottom-mounted  freezer  vntbout  through- 

the-door  ice  service 
Refrigerator-freezers — automatic  defrost  with 

top-mounted  freezer  with  tiuough-tbe-door 

ice  service 
Refrigerator-freezers— automatic  defrost  with 

side-mounted  freezer  with  through-the- 

door  ice  service 
Upright  freezers  with  nanual  deSmst 
Upright  freezers  with  automatic  defrost 
Chest  freezers  and  all  other  freems 

2.  Baseline  units.  For  the  purpose  of 
generating  a  cost/eff  ciency  relationship, 
the  Engineering  Analysis  needs  to 
define  a  starting  point  or  beschne.  The 
assumed  beseUne  imit  is  to  represoit  a 
t)^ical  model  within  an  applfance  class 
sold  during  the  initial  year  o<  the 
analysis,  e.g.,  a  tinit  that  marginally 
complies  with  the  existing  stcndard. 
Once  identified,  each  baseline  unit  is 
characterized  by  its  efficiency  -related 
design  options.  The  Engineer  ng 
Analysis  uses  information  gathered  from 
trade  organizations,  manufecturers,  and 
consultants  with  expertise  in  specific 
product  types  to  determine  the 
engineering  characteristics  of  the 
baMline  unit.  The  Department  requests 
data  on  specific  units  and  combinations 
of  design  options  to  be  considered  as  a 
baseline  unit.  In  addition,  DO?  requests 
comments  on  anv  other  foctors  to  be 
considered  in  selectfnfi  baselijie  units. 

3.  Design  options.  Toe  Engineering 
Analysis  will  identify  an  individual 
design  option  or  combinationi'  of  design 
options  with  a  potential  for  iirproving 
enei^  efficiency.  Design  options  that 
are  currently  on  the  market,  tl:  at  are 
being  developed,  or  that  may  l>e  on  the 
market  by  the  time  standards  ere 
effective  will  be  considered. 
Furthermore,  DOE  requests  comments 
on  whether  the  existing  test  procedures 
are  appropriate  for  neasuring  product 
energy  use  and  efficiency  and  whether 
the  test  procedure  can  evaluate  a 
particular  design  option's  contribution 
to  the  product's  energy  consumption. 
For  example,  the  current  furnace  test 


pnx^edura,  which  evaluates  the  energy 
efficienc}'  of  the  combustible  fuel  only, 
would  not  provide  credit  for  design 
options  such  as  increased  fan  or  motor 
efSciency  since  both  of  these  designs 
improve  only  the  xmit's  electrical 
consumption.  The  Department  plans  to 
issue  a  Notice  of  Proposed  Rulemaking 
that  would  propose  modifications  to  the 
existing  furnace  test  procedures  that,  in 
addition  to  providing  for  the  resolution 
of  past  waivers  given  on  the  test 
procedure,  will  address  testing  so  that 
the  design  options  listed  in  this  section 
could  be  evaluated. 

The  Department  requests  comments 
on  both  the  DOE  design  options  listed 
below  and  the  applicability  of  the  extant 
or  proposed  test  procedure.  The 
following  is  a  list  of  design  options  that 
will  be  examined: 

(i)  Central  Air  Conditioners  and  Central 
Air-conditioning  Heat  Pumps 

(A)  Increased  Condenser  and  Evaporator 
Heat  Exchanger  Performance 
including: 

Increased  heat  exchanger  frontal  area 

Increased  tube  ro%va 

Increased  fin  density 

Enhanced  fins 

Grooved  tahet 

Hydrophilic-type  film  coating  on  fins 

(B)  Decreased  Compressor  Size 

(C)  Increased  Combined  Fan  and  Motor 

Efficiency 
P)  High  Efficiency  Compressors 
including  Scroll  Compressors 

(E)  Two-Speed  Compressors 

(F)  Variable  Speed  Compressors 

(G)  Two-Speed  and  Variable  Speed  Fan 

Motors 
(H)  Thermostatic  and  Electronic 

Expansion  Valves 
(I)  New  and  Mixed  Refrigerants 
(J)  Demand  Defrost  Control  Systems 

(heat  pumps  only) 
(K)  Other  Refrigeration  Cycles, 

including  the  Stirling  Cycle 
(L)  Electrohydrodynamic  Enhancement 

of  Heat  Exchangers 
(M)  For  Combination  Appliances, 

Water-Source  Defrost 

(ii)  Fumaoes 

(A)  Improved  Heat  Exchanger 
EniectiveDesa 

(B)  Electronic  Ignition 

(C)  Increased  Fan  Efficiency 
P)  IiKxeeaed  Motw  Efficiency 

(E)  Induced  or  Forced  Draft 

(F)  Infrared  Burner 

(G)  Two-Stage  Modulation 
(H)  Continuous  Modulation 
(I)  Condensing  Flue  Gases 
(J)  Pulse  Combustion 

(K)  Burner  Box  or  Flue  Damper 

(L)  StadfL  Damper 

(M)  Improved  or  Increased  Insulation 
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(N)  Self-Ceneration  of  Electric  Power 

(0)  Gas  Driven  Heat  Pumps 

(P)  Alternatives  to  Multi-Tap  Fan  Motor 

Speed  Control  for  Single-Speed 

Fans 
(Q)  Electrohydrodynamic  Enhancement 

of  Heat  Exchangers 
(R)  Delayed  Action  Oil  Pump  Solenoid 

Valve 
(S)  Flue  Gas  Recirculation 
(T)  Direct  Vent  with  Combustion  Air 

Preheat 
(U)  Direct  Vent  without  Preheat 

(iii)  Refrigerators.  Refrigerator-Freezers, 
and  Freezers 

(A)  Increased  Cabinet  Insulation 
Thickness 

(B)  Increased  Door  Ir<!ulation  Thickness 

(C)  Improved  Foam  Lisulation  for 

Cabinet  or  Door,  e.g.,  microcell 

(D)  Evacuated  Insulation  Panels 

(E)  Gas  Filled  Panels 

(F)  Improved  Gaskets 

(G)  Double  Door  Gaskets 

(H)  Reduced  Heat  Load  for  Through-lhe- 
Door  Features 

(1)  Reduction  in  Energy  Used  for  Anti- 

Sweat  Heaters 
(J)  Substitution  of  Condenser  Hot  Gas 

for  Electric  Anti-Sweat  Heat 
(K)  Reduction  in  Energy  Used  for  Auto- 
Defrost  Heater 
(L)  Substitution  of  Condenser  Hot  Gas 

for  Electric  Auto  Defrost  Heat 
(M)  Adaptive  Defrost  Systems 
(N)  Improved  Compressor  Efficiency 
(O)  Two  Compressor  System 
(P)  Variable  Sp>eed  Compressor 
.(Q)  Improved  Fan  Motor  Efficiency 
(R)  Improved  Fan  Efficiency 
(S)  Variable  Speed  Fans 
(T)  Two  Stage  Two  Evaporator  System 
(U)  Hybrid  Evaporator 
(V)  Other  Refrigeration  Cycles 
Including: 
Lorenz 
Stiriing 

Gas  Absorption 
Thermoacoustic 
(W)  Improved  Heat  Exchangers 
Including: 
Increased  Area 

Enhanced  Heat  Transfer  Surfaces 
High  Thermal  Mass 
Integrated  Surfaces 
(X)  Alternative  Refrigerants 
(Y)  Improved  Expansion  Valve 
(Z)  Fluid  Control  Valvos 
(AA)  Location  of  Compressor, 

Condenser  and  Evaporator  Fan 
Motor 
(BB)  Use  of  Natural  Convection 
(CC)  Electrohydrodynamic 
•       Enhancement  of  Heat  Exchangers 
PD)  Voltage  Control  Devices 

4.  Maximum  technologically  feasible 
designs.  The  Act  requires  that,  in 
considering  any  new  or  amended 


standards,  DOE  must  consider  those  that 
"shall  be  designed  to  achieve  the 
maximum  improvement  in  enei^ 
efficiency  that  the  Secretary  determines 
is  technologically  feasible  and 
economically  justified"  (section 
325(1)(2)(A)).  As  a  first  step,  the 
maximum  technologically  feasible  level 
will  be  identified.  The  maximum 
technologically  feasible  level  is  one  that 
can  be  carried  out  by  the  addition  of 
design  options,  both  commercially 
feasible  and  prototypical,  to  the  baseline 
imits  without  affecting  the  product's 
utility.  The  Department  believes  that  the 
design  options  comprising  the 
maximum  technologically  feasible  level 
must  have  been  physically 
demonstrated  in  at  least  a  prototype 
form  to  be  considered  maximum 
technologically  feasible. 

5.  Performance  models.  In  the 
Engineering  Analysis,  the  Department's 
estimate  of  the  efficiency  of  various 
design  options  and  comoination  of 
design  options  will  be  based  on  either 
calculation  (e.g.,  computer  simulation 
models)  or  experimental  data  based  on 
the  DOE  test  procedures.  The 
Department  requests  test  data  on  the 
efficiency  of  the  various  design  options 
and  information  on  possible  simulation 
models  for  use  in  this  rulemaking.  In 
addition,  with  respect  to  refirigerators, 
refrigerator-freezers,  freezers,  central  air 
conditioners  and  central  air 
conditioning  heat  pumps,  the 
Department  requests  data  on  the  impact 
on  efficiency  of  the  phaseout  of 
chlorofluorocarbon  refrigerants  and 
insulation  blowing  agents. 

6.  Costing  analysis.  Manufacturer  cost 
data  for  baseline  units  and  incremental 
costs  for  design  improvements  are 
requested.  The  cost  data  requested 
include,  for  each  design  option, 
incremental  cost  data  disaggregated  into 
labor,  purchased  parts,  materials, 
shipping/packaging,  and  tooUng.  Also 
requested  are  any  additional  consumer 
installation  or  maintenance  costs 
resulting  from  the  desien  improvements. 

7.  Price-efficiency  relationships.  The 
results  of  the  Engineering  Analysis  are 
summarized  in  the  cost-efficiency 
relationships  that  show  the  efficiency, 
unit  energy  consumption,  and 
manufacturer  cost  of  each  design  option 
and  combination  of  design  options  for 
each  appliance  class.  Manufacturer  and 
dealer  markups  are  applied  to  the 
manufacturing  costs  to  determine  the 
purchase  price  of  the  appUance.  The 
price-efficiency  relationships  are  a 
fundamental  input  to  the  Consimier 
Analysis. 

8.  Data  sources.  Shipments  data,  costs 
of  purchased  materials  and  parts,  and 
engineering  and  labor  cost  data  will  be 


based  on  available  information, 
including  information  received  in 
comments  on  this  Advance  Notice  of 
Proposed  Rulemaking  and  collected 
firom  Industry  soxirces. 

9.  Outputs  from  the  Engineering 
Analysis.  For  each  combination  of 
design  options  considered,  the  models 
and  data  provide: 

•  Energy  efficiency  (expressed  as  the 

DOE  energy  factor); ' 

•  Anniial  energy  consumption  per 
imit  (based  on  DOE  test  procedures); 

•  Increased  material,  purchased  parts, 
labor,  and  investment  costs  for 
medium  4  and  large  manufacturers  by 
product  class; 

•  The  relationship  between  cost  and 
efficiency  level  by  product  class;  end 

•  Other  information  on  product 
characteristics,  such  as  maintenance 
and  installation  costs,  lifetimes,  and 
venting  configurations. 

b.  Lawrence  Berkeley  Laboratory 
Residential  Energy  Model 

Early  energy  demand  modeling 
focused  on  engineering  estimates  or  on 
the  relationship  between  energy 
consumption  and  economic  growth.  In 
the  1970s,  Oak  Ridge  National 
Laboratory  developed  a  model  to 
integrate  these  two  important  aspects, 
the  Engineering-Economic  Model  of 
Residential  Energy  Use.  That  model  was 
brought  to  Lawrence  Berkeley 
Laboratory  in  1979  and  adapted  to  the 
analysis  of  Federal  appliance  efficiency 
standards.  The  Oak  Ridge  National 
Laboratory  Model  has  been  updated  by 
Lawrence  Berkeley  Laboratory  resulting 
in  the  Lawrence  Berkeley  Laboratory 
Residential  Energy  Model  which  is 
summarized  below. 

The  Lawrence  Berkeley  Laboratory 
Residential  Energy  Model  forecasts  the 
appliance  purchase  choices  that 
households  make  as  well  as  their 
subsequent  appliance  usage  behavior 
and  energy  consumption.  The  model 
uses  engineering  estimates  of  the 
characteristics  of  particular  designs  of 
appliances  and  calculates  the  national 
impacts  of  a  technology-specific  poUcy 
on  the  populations  of  appliances  used 
in  the  households.  Alternative  designs, 
available  for  purchase,  are  characterized 
by  price  and  efficiency.  The  output  from 
the  Lawrence  Berkeley  Laboratory 


>  The  aaargy  hctor  U  a  mMiurament  of  energy 
efBdeoqr  derived  from  the  Department  of  Energy 
te«t  procedure  for  that  product 

*  Aj  «raa  the  caie  with  previous  analyse*,  imall 
manufacturers  «viU  not  be  analysed  separatdy.  No 
genaral  manubcturing  approach  could  be  identified 
for  these  firms  because  of  the  wide  variability  in 
their  approach  to  manufacturing.  Therefore,  small 
manufacturers'  costs  have  been  assumed  to  equal 
those  of  medium  manufacturers.  The  Department 
SDCourages  small  manufactuiers  to  submit  data. 
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Residential  Energy  Model  provides 
estimates  of  national  eneigy  savings  and 
consumer  economic  impacts  (including 
equipment  and  operating  expenses). 

Engineering,  economic,  and 
demographic  data  are  used  in  the 
Lawrence  Berkeley  Laboratory 
Residential  Energy  Model.  The 
engineering  data  for  appliances  include 
the  price-efficiency  relationships 
described  above.  Additional  data 
include  information  regarding 
alternative  building  shell  construction 
measures  and  costs,  unit  energy 
consumption  and  efficiency  of  existing 
appliances,  age  distribution  of  existing 
appliance  stock,  and  retirement 
functions.  Economic  data  include 
projected  energy  prices '  and  household 
income,  models  of  energy  investment, 
appliance  purchase  and  usage  behavior, 
including  fuel  and  technology  choice  for 
each  end  use.  Demographic  data  include 
number  of  households  by  type, 
projected  housing  starts  and 
demolitions,  and  initial  appliance 
holdings. 

1.  Structure  of  the  model.  The 
Lawrence  Berkeley  Laboratory 
Residential  Energy  Model  segments 
annual  energy  consumption  into  house 
types,  end  uses,  and  fuel  types.  The 
house  types  are  single-family, 
multifamily,  and  mobile  homes. 
Calculations  are  performed  separately 
for  existing  and  new  housing 
construction  each  year  over  the  period 
1980-2030.  The  end  uses  are  space 
heating  (including  room  and  central),  air 
conditioning  (room,  central 
conventional,  and  heat  pump),  water 
heating,  refrigeration,  cooking,  clothes 
drying,  lighting,  clothes  washing, 
dishwashing,  pool  heating,  televisions 
and  miscellaneous.  Up  to  four  fuels  are 
considered,  as  appropriate  to  each  end 
use:  Electricity,  natural  gas,  heating  oil, 
and  Uquid  petroleum  gas.  The  model 
exists  in  two  versions:  national  (one 
region)  and  regional  (10  Federal 
regions).  For  those  appliances  whose 
usage  is  not  likely  to  differ  by 
geographic  location,  e.g.,  refrigerators, 
refrigerator-freezers  and  freezers,  the 
national  version  will  be  utilized  in  this 
analysis.  For  central  air  conditioners, 
central  air-conditioning  heat  pumps  and 
furnaces,  EXDE  will  use  the  regional 
model  (as  data  allow).  The  Department 
requests  comments  on  regional  usage  on 
each  of  the  appliances  considered  in 
this  Advance  Notice  of  Proposed 
Rulemaking. 


The  model  projects  five  types  of 
activities:  Tecnnology/fuel  cnoioe: 
building  shell  thermal  integrit)  dioice: 
appliance  efficiency  choice;  usige 
behavior;  and  turnover  of  build  ings  and 
appliances. 

2.  Housing  stock  submodel,  lliis 
submodel  generatet  data  about  housing 
stock  projections  for  the  Lawreiioe 
Berkeley  Laborator'  Residentia'  Energy 
Model.  The  number  of  occupied 
households,  by  type,  is  taken  from  the 
1990  Census  of  Population  and  Housing. 
An  exogenous  projection  for  housing 
starts  is  obtained,  ao,d  estimatef  of 
projected  demolition  rates  by  hiuse 
type  are  calculated,  assuming  &! 
exponential  functicn.  The  housing 
submodel  determines  the  projeded 
housing  stock  each  year,  1981-:'.030.  by 
subtracting  demolitions  from  existing 
stock,  then  adding  ;tarts.  The  ai  nual 
demolition  rates  by  house  type  vill  be 
calculated  for  single-femily, 
multifamily,  and  mobile  homeSr 
respectively. 

3.  Efficiency  choice  algorithm 
Historical  efficiency  data  are  aviulable 
primarily  from  trade  associations  for 
selected  years  for  each  class  of 
appliance  through  at  least  1987.  The 
Federal  energy  conservation  sta:  dards 
for  new  units  of  tht  »e  appliances  are 
expected  to  be  met  by  the  effective  date 
of  the  standard.  After  that  date,  iiture 
efficiency  improvements  are  ass  imed  to 
be  a  function  of  def^igns  available 
(according  to  the  engineering  analysis) 
and  of  relevant  energy  prices.  The 
forecasting  algorithm  is  designed  to 
allow  annual  average  efficiency  or 
shipment-weighted  efficiency  factors  to 
increase  if  either  more  efficient  designs 
become  available  a*:  lower  prices  or 
energy  prices  increase.  Conversely,  if 
energy  prices  decrease,  the  shipment- 
weighted  efficienc}  factors  may  decline, 
but  would  have  a  lower  bound  at  the 
existing  standard  level,  i.e.,  the 
legislated  standard  for  furnaces  and 
central  air  conditioners  and  central  air- 
conditioning  heat  I  umps  and  the  1993 
standard  prescribed  by  DOE  for 
refrigerators,  refrigerator-freezers,  and 
freezers. 

4.  Thermal  integiity.  The  projection  of 
the  level  of  investn;ent  in  thermal 
integrity  measures  .n  new  houses  is 
based  on  a  life-cycle  cost  calculation, 
analogous  to  that  done  for  equipment 
efHciencies.B  Estimates  of  the 
incremental  costs  of  thermal  integrity 
measures  are  used  n  conjunction  with 
current  fiiel  prices  md  a  discount  rate. 


Building  codes  might  or  might  not 
impact  Uie  above  projection,  but  the 
Department  is  not  proposing  to  consider 
them  explicitly  since  the  Department 
does  not  have  sufficient  data  on  the 
adoption,  enforcement,  and 
effiactivenass  of  building  codes 
nationwide.  However,  since  the  recently 
enacted  Energy  Policy  Act  of  1992  (Pub. 
L.  102-486)  requires  states  to  consider 
meeting  or  exceeding  the  Council  of 
American  Building  Officials'  Model 
Energy  Code,  the  Department  welcomes 
comments  as  to  whether  the  explicit 
consideration  of  building  codes  will 
lead  to  a  different  outcome  for  this 
portion  of  the  analysis  and,  if  so, 
requests  data  to  allow  the  effects  of 
building  codes  to  be  factored  into  the 
analysis.  Estimates  of  investments  in 
thermal  integrity  retrofits  of  existing 
houses  are  projected  as  a  function  of 
income  and  household  energy 
expenditures.' 

5.  Modeling  efficiency  standards.  The 
Lawrence  Berkeley  Laboratory 
Residential  Energy  Model  projects  the 
average  efficiency  of  new  products;  for 
example,  furnaces  purchased  each  year 
in  the  absence  of  additional  Federal 
regulations.  A  distribution  of 
efficiencies  is  constructed  around  the 
average  based  on  efficiency 
distributions  observed  in  the 
marketplace.  This  information  includes 
information  from  industry  sources  and 
published  data  from  the  industry  trade 
associations.  A  new  Federal  standard 
level  eliminates  part  of  the  distribution; 
therefore,  a  new  distribution  is 
constructed.  The  new  shipment- 
weighted  average  efficiency  then 
characterizes  the  efficiency  of  new  units 
in  that  year.  The  same  process  is 
applied  to  all  years  after 
implementation  of  the  standard.  The 
model  is  then  run  again  for  the 
standards  case  with  the  adjusted  average 
efficiencies  to  calculate  any  changes  in 
market  shares,  usage  behavior,  or 
investment  in  building  shell  thermal 
improvements  that  may  occur  as  a  result 
of  standards  and  to  calculate  the  net 
energy  savings. 

6.  Turnover  of  appliance  stocks.  The 
initial  «ge  distribution  of  appliances  in 
stock  is  based  on  industry  data  about 
historical  annual  shipments.  The 
fraction  of  each  product  that  retires  each 
year  is  based  on  the  number  of  yean 
since  purchase  of  the  product.  For  each 
year's  purchase,  the  model  associates  an 
average  efficiency,  so  that  when  older 
appliances  are  retired,  they  are  also 


>  The  projectioni  of  energy  price*  will  be  taken 
from  the  most  recent  AnnuAl  Energy  Outlook,  a 
publicatioo  of  the  Department'i  Energy  Information 
Administialioa. 


•  The  equipment  effici«cy  and  tharmal  integrity 
deciiion*  are  not  solved  timultanaoualy,  but 
recursively.  For  each  yecr  analyzed,  equipment 
efficiency  is  projected  ar  d  then  theee  result*  are 
used  to  oilculale  Inveetcionts  in  thermal  integrity. 


r Based  on  E.  Hirst,  R.  Goreltz,  and  H.  Manning, 
Analysis  of  Household  Retrofit  Expenditures. 
Energy  Systems  and  Policy,  Vol.  7,  No.  4.  page* 
303-322  (1963). 
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recognized  as  less  efficient*  All 
appliance  replacements  are  included  in 
the  retirement  function,  including  those 
resulting  for  reasons  other  than  product 
failure.  However,  the  analysis  does  not 
explicitly  consider  the  effect  of 
increased  purchase  price  on  the 
turnover  rate.  The  Department  requests 
data  and  comments  on  how  to  consider 
this  factor. 

The  number  of  potential  purchasers  of 
an  appliance  in  new  homes  is  equal  to 
the  number  of  new  homes  constructed 
each  year.  The  number  of  potential 
purchasers  of  appliances  in  existing 
houses  is  equal  to  the  number  of  retiring 
appliances  plus  (if  applicable)  a  fraction 
of  those  households  that  did  not 
previously  own  the  product. 

7.  Calculation  of  market  shares. 
Potential  purchasers  may  purchase  any 
competing  technology  within  an  end 
use  or  none.  For  each  end  use,  long-term 
market  share  elasticities  are  estimated 
with  respect  to  equipment  price, 
operating  expense,  and  income, 
respectively.  The  effect  of  standards  is 
expected  to  be  lower  operating  expense 
and  increased  equipment  price.  The 
percentage  changes  in  these  quantities 
are  used,  together  with  market  share 
elasticities,  to  determine  changes  in 
market  share  resulting  from  standards. 
The  model  assumes  that  higher 
equipment  prices  will  decrease  sales 
volumes  while  lower  operating 
expenses  will  increase  them.  The  net 
result  (predicted  market  share)  depends 
on  the  standard  level  selected  with  its 
associated  equipment  prices  and 
operating  expenses. 

8.  Usage  behavior.  For  some  products, 
e.g.,  furnaces  and  central  air 
conditioners  and  central  air- 
conditioning  heat  pumps,  changing  the 
operating  expense  can  result  in  changes 
in  usage  behavior.  These  changes  are 
modeled  based  on  usage  elasticities  in 
operating  expense  and  income.  For 
refrigerators,  refrigerator-freezers,  and 
freezers,  these  elasticities  are  expected 
to  be  at  or  near  zero;  usage  behavior  is 
not  influenced  by  the  expense  of 
operatu:g  the  appliance.  The 
Department  requests  comments  on  this 
assumption. 

9.  Energy  consumption  calculations. 
The  total  energy  consumption  per  house 
for  each  end  use  and  fuel  by  house  type 
and  vintage  (existing  or  new)  is  the 
product  of  the  unit  energy  consumption 
(accounting  for  efficiency  and  capacity 
changes)  and  usage  factor,  e.g.,  relative 
hours  of  operation  for  furnaces.  The 
corresponding  annual  energy 


consumption  for  all  households  is  the 
annual  consumption  per  household, 
times  the  number  of  households  of  that 

rand  vintage,  times  the  fraction  of 
e  households  owning  that 
appliance. 

Aggregate  energy  consumption  is 
obtained  by  summing  intermediate 
results.  For  example,  national  electricity 
constmiption  for  central  air  conditioners 
in  a  particular  year  is  the  sum  across 
house  types  and  house  vintages  of 
electricity  used  by  central  air 
conditioners.  National  residential 
electricity  consimiption  in  that  year  is 
the  sum  of  all  end  uses  of  electricity 
consumption  in  the  residential  sector. 

10.  Model  outputs.  The  principal 
outputs  from  the  Lawrence  Berkeley 
Laboratory  Residential  Energy  Model  for 
each  year  are: 

•  uiergy  consumption  by  end  use 
and  fuel; 

•  Total  residential  energy 
consumption  by  fuel; 

•  Per-unit  equipment  price  and 
operating  expense  by  product: 

•  Projected  annual  shipments  of 
residential  appliances;  and 

•  Differences  in  these  quantities 
between  a  base  and  a  standards  case. 

These  outputs  are  provided  annually 
(or  for  selected  years)  and  cumulatively 
over  a  period  of  time,  e.g.,  1995-2030. 
Energy  savings  are  provided  annually 
from  implementation  of  standards  to  the 
end  of  the  period.  Net  present  value  of 
standards  is  evaluated  for  each 
regulated  product  and  for  the  end  use(s) 
comprising  the  regulated  and  competing 
products. 

Energy  savings  are  calculated  as  the 
difference  in  energy  consumption 
between  the  base  case  and  standards 
case.  Energy  consumption  in  both  the 
base  case  and  standards  case  includes 
building  shell  improvements,  changes 
in  fuel  choice,  or  changes  in  usage 
behavior.  Therefore,  the  energy  savings 
capture  the  net  energy  savings  due  to 
regulation,  including  the  effects  induced 
by  shifts  in  market  share  or  changes  in 
usage  behavior. 

Net  present  value,  on  the  other  hand, 
excludes  these  types  of  effects.*  Net 
present  value  is  calculated  from  per-imit 


changes  in  equipment  and  operating 
expenses,  multiplied  by  standards  case 
shipments.  If  the  net  present  value  were 
calculated  without  normalizing  with 
regard  to  shipments,  erroneous  restilts 
would  be  obtained.  If  standards  caused 
decreased  ptirchases  of  a  product,  this 
would  appear  as  an  economic  benefit; 
namely,  less  money  spent  on  purchasing 
and  using  appliances.")  If  standards 
resulted  in  hicreased  purchases,  this 
would  be  Incorrectly  coimted  as  a  cost 
when  it  reflects  consumers'  preference 
for  the  post-standards  product 

Base  case  usage  is  assumed  in 
calculating  the  net  present  value  since 
any  "rebound  effect" »»  reflects  the 
consumer's  judgment  that  increased 
\isage  is  worth  more  than  the  direct 
energy  savings  associated  with  keeping 
usage  constant.  Therefore,  deduction  of 
any  foregone  energy  savings  resulting 
from  a  possible  "rebound  effect,"  prior 
to  calculating  the  net  present  value, 
would  result  in  an  underestimate  of  the 
true  net  present  value  associated  with  a 
given  efficiency  improvement. 

11.  Other  consumer  impacts.  In 
determining  economic  justification,  the 
Act  directs  the  Department  to  consider 
a  number  of  different  factors.  Among 
these  factors  are  requirements  that  DOE 
consider  the  economic  imp>act  of  the 
standard  on  consumere.  In  this  regard, 
the  Act  establishes  a  rebuttable 
presumption  that  a  standard  is 
economically  justified  if  the  additional 
product  costs  attributable  to  the 
standard  are  less  than  three  times  the 
value  of  the  first  year  energy  cost 
savings.  Also,  DOE  is  required  to 
consider  changes  in  the  life-cycle  costs 
resulting  from  the  standard. 

Taking  into  consideration  these 
various  requirements,  the  Department 
calculates: 

•  The  estimated  simple  payback  of 
additional  product  costs  (based  on 
estimated  dianges  in  product  purchase 
prices)  by  the  energy  cost  savings 
projected  to  result  from  the  proposed 
standard; 


•  S«e  CoiuumOT  Products  Effidency  Standards 
Economic  AnaJysU  Document.  DOE/CE-0029, 
March  19S2.  pp.  412-13. 


«  Present  value  is  the  discounted  total  value  of 
energy  consumption  during  the  appliances' 
lifetimes,  plus  the  discounted  equipment  costs  for 
those  appliances  that  are  purchased  during  those 
periods  at  alternative  siandards  levels.  The 
diffdrance  between  a  standards  case  and  a  base  case 
is  the  net  present  value  attributable  to  amended 
standards.  A  positive  net  present  value  (or  an 
appliance  at  a  given  standard  level  indicates  that, 
if  that  standard  were  adopted,  consumers  of  that 
appliance  as  a  whole  would  save  that  much  more 
money  in  fuel  cosu.  discounted  to  the  present,  than 
they  would  pay  in  increased  Initial  price  for  a  more 
efficient  appliance,  discounted  to  the  present 
compared  to  the  base  case. 


>oWitbout  normalisation,  the  greatest  ecoDomic 
benefit  would  be  obtained  by  a  standard  level  that 
resulted  In  no  future  purchases  of  the  product 
Than  no  money  would  be  spent  on  purchasing  the 
product  or  on  operating  expenses,  and  the  value  of 
the  savings  would  eq\ial  the  amount  of  money  that 
would  have  been  spent  without  the  standard.  This 
would  clearly  be  a  misrepresentation  of  the  net 
present  value  of  standards. 

"The  "rebound  effect"  is  the  projected  energy 
savings,  depending  on  the  appliance,  (from  an 
efficiency  improvemaot)  that  does  not  occur.  This 
results  when  purchasers  of  more  energy  effident 
appliances  use  them  more  Intetuively.  theraby 
saving  lees  anargy  than  the  engineering  estimates 
would  have  indicated.  In  some  instances,  th* 
rebound  is  tero. 
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•  The  estimated  changes  in  life-cycle 
costs  to  the  consumer  likely  to  result 
from  the  proposed  standard;  and 

•  The  net  present  value  of  estimated 
savings  to  the  Nation  of  the  proposed 
standard. 

The  calculation  of  both  consumer  life- 
cycle  costs  and  national  net  present 
costs/benefits  require  the  use  of 
appropriate  discount  rates.  The  discount 
rate  used  in  such  calculations  is 
intended  to  approximate  the  time  value 
of  money  of  those  who  would  bear  the 
additional  product  prices  resulting  from 
a  proposed  standard  and  who  would 
also,  presumably,  benefit  from  the 
resulting  savings  in  energy  expenses. 
Consequently,  the  most  appropriate 
discoimt  rate  depends  on  the 
characteristics  of  the  individual 
consumers,  businesses,  or  other  persons 
affected  by  a  proposed  standard. 

In  calculating  consumer  Ufe-cycle 
costs,  the  Department  has  previously 
used  a  discount  rate  that  was  based  on 
the  method  of  financing  available  to 
consumers  for  the  purchase  of  home 
appliances  and  other  consumer 
products.  This  was  one  method  of 
estimating  consumer  discount  rates  that 
the  Court  of  Appeals  decision  in  NRDC 
V.  Herrington,  768  F.2d  1355  (DC  Cir. 
1985)  indicated  might  be  acceptable, 
although  the  Court  did  not  preclude 
consideration  of  other  reasonable 
methods.  In  previous  rulemakings,  the 
Department  has  used  this  same 
consim[ier  discount  rate  in  calculating 
the  estimated  net  present  value  of 
proposed  standards  for  the  Nation  as  a 
whole.  However,  neither  the  method 
previously  used  by  the  Department  to 
estimate  the  consumer  discount  rate  nor 
the  use  of  this  same  rate  in  the 
calculation  of  national  net  present 
values  was  entirely  satisfactory. 
Consequently,  in  the  development  of  the 
proposed  standards  for  the  three 
product  categories  covered  by  this 
notice,  the  Etepartment  intends  to 
propose  alternative  methods  for 
deriving  and  applying  discount  rates. 

One  of  the  reasons  for  investigating 
the  discount  rate  previously  used  by  the 
Department  under  this  program  is  the 
long-standipg  debate  between  those  who 
believe  sudi  a  discount  rate  should 
reflect  the  perspective  of  society  as  a 
whole  and  those  who  believe  the 
discount  rate  should  try  to  reflect  the 
perspective  of  individual  consumers. 
Past  commentators  seeking  a  higher 
discount  rate  have  often  emphasized  the 
consumer  perspective,  while  those 
advocating  a  lower  rate  have  generally 

Ted  in  the  societal  context, 
any  of  the  comments  in  support  of 
lower  discount  rates  have  advocated 
reducing  the  discount  rate  to  society 


because  of  the  environmental  uid  other 
extemahzed  benefits  of  appliance 
standards.  The  Department  has 
previously  rejected,  and  continues  to 
reject,  adjustmen'is  to  individual 
consumer  discount  rates  based  on 
external  benefits  such  as  reductions  in 
emissions  or  oil  imp>ort8. 

The  Departmer  t  recognizes,  however, 
that  there  are  external  societal  benefits 
(and  possibly  costs)  that  are  gsnerated 
from  appliance  standards.  Thase  are 
principally  the  vulue  of  reductions  in  oil 
imports  and  the  i«duction  in  projected 
emissions  of  SO3.  NO.  and  COj.  In 
previous  rulemalings,  the  Department 
identified  benefiis  resulting  f'-om 
national  energy  savings  and  emissions 
reductions,  but  did  not  attach  any 
monetary  value  to  these  benefits 
because  of  the  considerable  uncertainty 
of  such  estimates .  However,  m  order 
more  explicitly  1 3  consider  such 
externalized  bensfits  (or  costs),  the 
Department  will  attempt  in  this 
rulemaking  to  es'.ablish  valu^  for  these 
benefits,  if  a  souid  analytics  1  basis  can 
be  found.  The  Department  bsUeves  that 
any  values  should  be  based  on  the 
estimated  external  cost  to  the  Nation  of 
oil  imports  or  ths  cost  of  damage  caused 
by  the  emission;  (or  reducti  m  control 
costs).  Because  ci  the  uncer'iainties  of 
such  values,  ranges  consisting  of  high 
and  low  estimates  of  the  external  costs 
associated  with  iie  use  of  f(  ssil  fuels 
are  likely  to  be  i  sed  to  gaugd  the 
monetary  value  to  the  U.S.  of  reducing 
the  amount  of  iriports  or  enissions 
produced  by  both  power  pi  vat.  and  in- 
home  combustic  n  sources,  'or  example, 
the  monetary  value  of  redu<:»d 
emissions  resulting  from  increased 
appliance  efficinncy  would  be 
determined  by  multiplying  the 
reductions  in  enissions  (tons)  by  their 
associated  externalized  costs  (dollars/ 
ton).  However,  in  the  case  <3f  SO2,  the 
Department  believes  applirjice 
standards  are  not  likely  to  result  in  net 
emission  reductions  because  of  the  cap 
on  SO2  emissions  established  by  the 
Clean  Air  Act  Amendments  of  1990 
(Pub.  L.  101-543).  However,  even 
without  an  actual  reductic  n  in  SO3 
emissions,  therfi  are  likely  to  be 
economic  benefits  from  the  emission 
credits  provided  for  by  the  Clean  Air 
Act  Amendmerts  of  1990  The 
Department  is  soliciting  cata  regarding 
the  value  of  these  emissions  or,  in  the 
case  of  SO2,  the  economic  benefits  likely 
to  result  from  a opUance  standards. 

Even  if  external  environmental  and 
other  benefits  are  quantified,  there 
remain  differences  in  consumer  and 
societal  perspectives  that  may  warrant 
the  use  of  multi  pie  disco'int  rates 
depending  on  tie  type  of  economic 


analysis  being  performed.  A  consimier 
discount  rate  could  be  used  to  calculate 
life-cycle  costs  for  individual 
purchasers  of  residential  products.  A 
social  discount  rate  could  be  used  to 
calculate  the  total  net  present  value  of 
proposed  efficiency  standards  to  the 
Nation  as  a  whole. 

Individuals  and  the  Nation  experience 
different  costs,  benefits  and  risks  as  a 
consequence  of  apphance  energy 
efficiency  standards.  For  example, 
individuals  experience  the  direct  costs 
(and  benefits)  of  increased  appliance 
efficiency  such  as  increased  purchase 
prices  for  appliances  that  are  purchased 
through  increased  credit  card  debt, 
reduosd  savings,  reduced  personal 
consumption,  or  by  other  means.  For  the 
Nation  as  a  whole,  however,  the  effects 
are  more  diffiise  such  as  increased 
investment  in  appliance  manufacturing 
and  reduced  investment  in  other  sectors 
of  the  economy  (such  as  energy 
production).  There  may  also  be  some 
important  differences  in  the  risks 
experienced  by  individuals  and  the 
Nation.  For  example,  an  individual 
might  sell  his  or  her  home  soon  after  the 
purchase  of  an  energy  efficient 
refrigerator  and  not  be  able  to  recover 
the  additional  price  of  the  refrigerator 
through  either  reduced  energy  usage  or 
the  sale  price  of  the  home.  However,  the 
Nation  would  still  obtain  the  remaining 
benefits  of  the  reduced  energy  usage 
through  subsequent  owners. 

As  a  consequence  of  these  and  other 
concerns,  the  Department  intends  to  re- 
examine the  method  used  to  derive  the 
consumer  discount  rate  and  to  propose 
the  use  of  a  different  discount  rate  for 
the  analysis  of  national  net  present 
values.  There  follows  a  more  detailed 
discussion  of  DOE  intentions  with 
respect  to  the  derivation  and  use  of 
discount  rates  in  the  economic  analyses 
of  proposed  efficiency  standards. 

Consumer  Discount  Rates 

In  determining  consumer  life-cycle 
costs,  it  is  necessary  to  develop  an 
appropriate  rate  for  discoimting  the 
future  costs  and  benefits  associated  with 
standard  levels.  Broadly  speaking,  there 
are  two  alternative  approaches  to 
consumer  discount  rates:  the  rates  at 
which  consumers  borrow  to  finance 
appliance  purchases  and  the  rates  of 
return  consumers  require  on 
investments  in  apphance  efficiency.  The 
required  return  approach  has  some 
conceptual  advantages  over  borrowing/ 
financing  rates.  However,  as  explained 
below,  the  Department  has,  in  past 
standards  analyses  used  a  7  percent 
discount  rate  hasftd  on  consumer 
financing  rates. 
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Consumer  borrowing  rates.  The 
Department  acknowledges  that  the 
establishment  of  a  discount  rate  is 
difficult  and  imprecise.  This  rate  has 
attracted  considerable  comment  in  the 
past  with  many  of  the  comments 
expressing  concern  that  a  7  percent  rate 
is  unjustifiably  high,  while  other 
comments  have  stated  that  a  higher 
discount  rate  would  be  appropriate  for 
various  analyses. 

In  the  November  1989  Final  Rule  for 
refrigerators,  refrigerator- freezers, 
freezers,  and  small  gas  furnaces  (54  FR 
47916,  47921.  November  17. 1989).  DOE 
selected  a  consumer  discount  rate  of  7 
percent  based  on  a  methodology 
referenced  in  the  Court  of  Appeals 
decision  in  NRDCv.  Herrington,  768 
F.2d  1355  (DC  Qr.  1985).  As  DOE 
discussed  in  the  November  1989  Final 
Rule,  the  method  dted  in  the  Court 
decision  required  some  modification 
following  the  passage  of  the  Tax  Reform 
Act  of  1986  (Pub.  L  99-514).  The  Tax 
Reform  Act  phased  out  the  deductibility 
of  interest  paid  on  most  consumer  loans. 
Based  on  the  revised  methodology,  DOE 
calculated  that  consumere  experienced 
real  borrowing  rates  that  ranged  from 
slightly  less  than  1  percent  to  slightly 
more  than  15  percent.  As  explained  in 
the  November  1989  Final  Rule.  DOE 
selected  7  percent  for  the  analysis  in 
support  of  that  rulemaking  proceeding 
because  it  was  near  the  mid-point  of  the 
potential  consumer  finance  rates. 

In  a  subsequent  advance  notice  of 
proposed  rulemaking  on  Energy 
Conservation  Standards  for  Nine 
Products  (55  FR  39624.  39631. 
September  28. 1990),  the  Department 
again  proposed  a  7  percent  consimier 
discount  rate  based  on  the  methodology 
and  data  of  the  November  1989  Final 
Rule.  It  was  further  stated  that  if  the 
Department  could  obtain  data  on  the 
methods  that  consumers  use  to  purchase 
appliances,  it  might  consider  using  a 
weighted-average,  real,  afler-tax  finance 
rate  as  the  consumer  discount  rate. 

In  its  comments  on  that  September 
1990  advance  notice  of  proposed 
rulemaking,  Whirlpool  offered  estimates 
of  consumer  financing  of  purchases  of 
its  equipment:  40  percent  of  retail  sales 
are  paid  in  cash:  35  percent  use  credit 
cards;  25  percent  use  retailer  loans. 
These  figiues  excluded  new  home 
construction  that  accounts  for 
approximately  25  percent  of  Whirlpool's 
total  sales.  12 

While  Whirlpool  represents  only  one 
source  of  data,  the  Department  has  no 
reason  to  believe  that  Whirlpool's 
customers  differ  substantially  from 
those  of  other  manufacturen  and. 


i>  Whirtpoot.  Na  31  at  1-2  and  Appmdlx  1. 


therafbra,  accepts  Whirlpool's  estimates 
as  representative. 

If  me  Department  were  to  use  the 
same  discount  rate  methodology  for  this 
rulemaking  as  has  been  used  in  past 
rulemakings  for  this  program,  these 
weightinu  could  be  applied  to  the  reel, 
after-tax  finance  rates  that  are  incuned 
by  consumen  as  reported  in  the 
refrigerator  final  rule  (54  FR  47916, 
47923).  Those  rates  were  estimated  to  be 
just  over  3  percent  for  appliances 
purchased  as  part  of  a  new  home  (whose 
nnance  rate  is  a  tax-deductible  mortgage 
interest  rate),  to  slightly  under  1  percent 
for  cash  purchases,  to  more  than  15 
percent  for  credit  card  purchases.  If 
these  rates  are  applied  to  Whirlpool's 
estimates,  the  resulting  weighted- 
average,  real,  after-tax  rate  incurred  by 
consumen  in  appliance  purchases 
would  be  approximately  6  percent. 

The  Department  recognizes,  however, 
that  there  are  problems  with  basing  the 
estimate  of  an  average  consumer 
discount  rate  on  consumer  financing 
methods.  For  example,  there  are 
weaknesses  in  the  available  consumer 
cost  of  financing  data.  The  method  of 
purchase  data  from  Whirlpool  does  not 
indicate  how  these  purchases  actually 
affected  consumer  debt,  savings,  and 
consumption.  A  credit  card  purchase 
could  be  paid  in  full  within  the 
customary  billing  grace  period,  thereby 
being  exempt  from  finance  charges  and, 
in  effect,  resembling  a  cash  purchase. 
On  the  other  hand,  a  cash  purchase  may 
actually  be  financed,  indirectly,  by  an 
increase  in  credit  card  debt 

Required  rates  of  return.  While 
financing  rates  may  indicate  the  direct 
financial  cost  to  consumere  of  an 
investment  in  increased  efficiency,  they 
do  not  reflect  other  types  of  investments 
available  to  them  or  varying  consumer 
perceptions  of  the  value  of  reducing 
current  consumption  in  favor  of  longer- 
term  financial  gains.  For  example,  what 
level  of  cost  savings  does  a  consumer 
need  to  receive  from  an  investment  in 
an  energy  efficient  refrigerator  in  order 
to  justify  reducing  their  savings, 
increasing  their  debt,  or  delaying  the 
purchase  of  other  consumer  goods? 

Considering  only  the  costs  of 
consumer  financing  does  not  indicate 
whether  there  are  other  similar 
investment  opportunities  available  to 
most  consumen  that  produce  higher 
rates  of  return.  For  example,  are  there 
home  improvements  or  other 
investments  that  could  be  made  by  most 
consimiere  that  would  have  higher  rates 
of  return  than  an  investment  in  an 
energy  efficient  appliance?  Also,  a 
consumer  discount  rate  based  on 
consumer  financing  expenses  does  not 
fully  account  for  the  risks  of  individual 


constuner  investments  in  improved 
appliance  efficiency.  For  example,  the 
actual  rates  of  return  experienced  bv 
individual  consumen  may  vary  widely 
depending  on  energy  prices,  appliance 
usage,  and  useful  life. 

Some  have  argued  that  implicit 
discount  rates  estimated  through  an 
examination  of  actual  consumer 
purchases  of  appliances  and  related 
consumer  equipment  would  be  a  better 
basis  for  the  consimier  discoimt  rate 
used  imder  this  program.  Various 
studies  have  indicated  that  these 
impUcit  discount  rates  range  from  3 
percent  to  as  high  as  f  00  percent  (or 
more)  for  certain  appliances.  However, 
because  implicit  discount  rates  are 
based  on  actual  consumer  purchase 
behavior,  they  also  reflect  the  extent  to 
which  the  numerous  potential  market 
failures  in  energy  efficiency  investments 
occur  such  as  inadequate  information, 
conflicting  owner/renter  incentives,  and 
second  party  (builder/contractor) 
purchases.  One  of  the  major  reasons 
why  Federal  appliance  efficiency 
standards  were  originally  established 
was  to  overcome  these  market  failures 
regarding  investment  in  energy 
efficiency.  Consequently,  DOE  does  not 
believe  unadjusted  (i.e.,  not  corrected 
for  potential  biases)  discount  rates 
derived  from  actual  consumer  behavior 
should  be  used  in  evaluating  the 
economic  impact  of  proposed  standards 
on  consumen. 

This  conclusion  appeara  to  be 
supported  by  court  rulings  afEacting  the 
program.  In  NRDC  v.  Herrington,  768  F. 
2d  1406  (DC  Cir.  1985),  the  court  stated 
that  "the  entire  point  of  a  mandatory 
program  was  to  change  consumer 
behavior"  and  "the  fact  that  consumen 
demand  short  payback  periods  was 
itself  a  major  cause  of  the  market  failure 
that  Congress  hoped  to  correct."  The 
Department  believes  that  the  intent  of 
the  legislation  that  established  the 
appliance  standards  program  is  to 
achieve  energy  savings  that  are  being 
foregone  because  of  market  fei  lures  that 
distort  consumer  decision-making  (and 
behavior). 

However,  if  information  were 
available  on  the  implicit  discount  rates 
revealed  by  consumer  decision-making 
in  the  absence  of  any  significant  market 
failure  biases,  it  might  provide  a  better 
basis  for  the  discount  rates  to  be  used 
in  assessing  the  impacts  on  consumer* 
of  proposed  appliance  efficiency 
standards.  Another  approach  might  be 
to  examine  the  rate  of  return  consumen 
would  require  from  other  fixed 
investments  of  comparable  risk  and 
liquidity.  The  Department  solicits 
information  on  the  results  of  any 
analyses  that  could  support  the 
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derivation  of  discount  rates  using  either 
of  these  approaches. 

On  the  other  hand,  the  nature  of  the 
appliance  standards  program  may  imply 
that  a  household  average  required  rate 
of  return,  whether  based  on  actual 
appliance  purchase  decisions  (in  the 
absence  of  potential  market  failure 
distortions)  or  on  comparable 
investments,  may  understate  the 
appropriate  rate.  Because  the  Act 
requires  minimum  standards,  their 
effect  is  generally  greater  on  the  low- 
efficiency,  low  purchase-price  end  of 
the  market,  sometimes  eliminating  the 
lowest-priced  models.  To  the  extent  that 
low-income  households  purchase  a 
disproportionate  share  of  these  low- 
eRiciency/low-price  appliances,  they 
will  be  disproportionately  represented 
among  the  affected  consiuners. 

At  the  same  time,  limited  empirical 
research  '^  suggests  that  these 
households  exhibit  higher-than-average 
discount  rates  (i.e.,  required  rates  of 
return)  across  all  of  their  time-sensitive 
decisions  including  (but  not  limited  to) 
their  appliance  purchases.  If,  indeed, 
these  households  are  disproportionately 
affected  by  standards,  their  discoimt 
rates  would  need  to  be  given  greater 
weight  in  determining  the  effects  of 
alternative  standard  levels  on 
consumers.  The  Department  seeks 
comment  on  this  issue. 

Based  on  the  information  now 
available,  it  appears  that  the  average 
consumer  discount  rate  lies  in  the  range 
of  4  to  10  percent.  The  Department  will 
conduct  sensitivity  analyses  using  this 
range  but  will  continue  to  solicit  data 
and  comments  that  would  provide  a 
better  basis  for  the  derivation  of 
consumer  discount  rates. 

Societal  BeneGts  and  Discount  Rate 

In  identifying  e  discount  rate  that  is 
appropriate  for  use  in  calculating 
benefits  to  the  Nation  as  a  whole, 
consideration  must  be  given  to  the 
opportimity  costs  of  devoting  more 
economic  resources  to  the  production 
and  purchase  of  more  energy-efficient 
appliances  and  fewer  national  resources 
to  other  alternative  types  of  investment. 
It  is  not  necessary,  however,  to 
determine  the  characteristics  of  specific 
classes  of  consimiers  or  businesses 
directly  impacted  by  the  proposed 
standard.  For  these  reasons,  a  broad 
measure  of  the  average  rates  of  rettim 
earned  by  economic  investment 
throughout  the  United  States  is  the  most 
useful  basis  for  a  social  discount  rate. 


■'Tnin.  KMUMlh.  Diaccmnt  RalM  in  CoofuiiMr*' 
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Using  this  app  *oach,  thp  Office  of 
Management  ano  Budget  (0MB) 
recently  completed  an  aneJysis  of  the 
average  annual  mal  rate  of  return  earned 
on  investments  made  sines  1960  in 
nonfinancial  corporations,  non- 
corporate farm  and  non-farm 
Eroprietorehips.  ind  owner-occupied 
ousing  in  the  U  lited  Sta'  es.  The 
results  of  this  an  ilysis  indicated  that 
since  1980  the  arnual  reel  rate  of  retiim 
for  these  categories  of  investments 
averaged  slightly  mora  than  7  percent, 
ranging  from  a  lew  of  about  4  percent  » 
for  owner-occup  ed  housing  (which 
represented  aboi  1 43  percent  of  total 
capital  assets  in  1991  of  alx>ut  $15 
trillion)  to  a  high  of  about  9  percent  on 
non-corporate  fa-m  and  non-farm 
capital  (which  represente<i  about  23 
percent  of  the  total).  Between  1960  and 
1960,  the  average  real  rate  of  return  on 
capital  was  highnr,  averaging  about  8.4 
percent  in  the  IS  70s  and  ebout  11.2 
percent  in  the  iseos.  As  s  result  of  this 
analysis,  the  Office  of  Management  and 
Budget  chose  to  designate  7  percent  as 
the  social  discoimt  rate  sf>ecified  in 
revisions  to  Office  of  Maragement  and 
Budget  Circular  A-94  issued  on 
November  10, 1892  (57  FR  53519).  In 
that  revised  circular,  the  Office  of 
Management  ano  Budget  established, 
inter  alia,  discount  rate  guidance  for 
benefit-cost  analyses  of  regulatory 
programs  that  provide  benefits  and  costs 
to  the  general  public. 

An  alternative  method  for  deriving 
such  a  social  discount  rate  might  be 
broad  measures  of  the  costs  of  financing 
capital  investments  in  the  United  States. 
One  such  measure  is  the  Federal 
Government's  cost  of  borrowing  or  the 
interest  rate  that  is  payable  on  long-term 
Government  securities.  Another  might 
be  the  prime  interest  rate  available  to 
major  corporate  borrowere.  In  order  to 
derive  a  real  discount  rate  from  either  of 
these  measures,  the  relevtmt  interest  rate 
would  be  adjusted  for  inf  ation. 
Using  long  term  Government 
securities  as  an  example,  the  nominal 
rates  during  June  1991  on  Government 
securities  maturing  between  the  yeara 
2000  and  2015  averaged  { .55  percent. 
Adjusted  by  long  term  foiecasts  of 
inflation,  the  rate  would  be 
approximately  4  percent.  Because  the 
Government  bon  owing  n  te  most 
accurately  reflects  the  dir3ct  cost  to  the 
Government  of  added  investment,  the 
Office  of  Manage nent  and  Budget  has 
used  this  approach  as  the  basis  for 
discount  rates  us)d  in  evaluating 
Federal  investments  which  directly 
affect  Federal  cot  ts  (such  as  energy 
efficiency  investiaents  in  Federal 
facilities).  Using  lie  prime  interest  rate 
or  some  combination  of  rates  to  reflect 


non-Federal  financing  costs  would 
result  in  somewhat  higher  rates. 

As  indicated  above,  because  the  cost 
of  financing  additional  capital 
investments  does  not  reflect  the  full 
opportunity  cost  of  shifting  private 
investment  fruui  oiio  area  lo  another,  it 
is  not  considered  to  be  a  good  basis  for 
deriving  discount  rates.  For  this  reason, 
DOE  now  intends  to  propose  the  use  of 
a  7  percent  social  discount  rate  in 
national  net  present  value  calculations 
although  it  will  also  perform  sensitivity 
analyses  at  4  percent  and  10  percent. 
The  Department  seeks  comment  on 
appropriate  discount  rates  for  the 
analysis. 

c.  Manufacturer  Impact  Models 

1.  Conceptual  approach.  The 
manufacturer  impact  analysis  estimates 
the  overall  impact  of  new  or  amended 
standards  on  an  industry's  profitability 
and  scale  of  operation. 

2.  Measures  of  impact.  The  analysis 
examines  three  types  of  long-run 
impact:  profitability,  growth,  and 
competitiveness.  Consequently,  five 
measures  of  impact  are  reported.  They 
are:  shipments,  prices,  revenues,  net 
incomes,  and  returns  on  equity. 

Return  on  equity  is  the  primary 
measure  of  profitability  although  gross 
margin  and  return  on  assets  are  also 
reported.  Assets  and  income  provide  the 
primary  measures  of  growth,  and  the 
impact  on  competitiveness  is  analyzed 
by  looking  at  the  relative  changes  in 
growth  and  profitability. 

Two  short-run  impacts  are  also 
analyzed.  Firat,  the  ability  of  the 
industry  as  a  whole  and  of  specific 
segments  of  the  industry  to  provide  the 
one-time  investments  required  to  meet 
the  new  standard  is  examined.  Second, 
if  standards  result  in  decreased  sales  for 
the  particular  industry  being  analyzed, 
the  analysis  examines  the  possibility  of 
price^iutting  while  the  industry  is 
adjusting  to  a  lower  sales  volume. 

3.  Lawrence  Berkeley  Laboratory 
Manufacturer  Impact  Model.  In  order  to 
estimate  the  impacts  of  energy 
efficiency  standards,  a  computer 

.spreadsheet  model,  the  Lawrence 
Berkeley  Laboratory  Manufacturer 
Impact  Model,  was  developed. 

"The  Lawrence  I>erkeley  Laboratory 
Manufacturer  Impact  Model  models  a 
"typical  year"  for  the  industry  both  in 
the  base  case  and  in  the  new  standards 
case.  The  year  chosen  for  the  model  is 
the  fifth  year  after  the  imposition  of 
standards.  A  five-year  period  is  thought 
to  be  long  enough  to  capture  any  major 
impacts  from  the  standard  such  as 
profitability  changes  or  firm  entry  into 
or  exit  from  the  industry. 
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Ideally,  a  manufacturar  analysif 
should  look  at  the  impact  of  a  proposed 
regulation  on  every  firm  that  does 
business  in  the  industry  under  question. 
However,  because  the  Industries  being 
analyzed  have  many  manufacturers 
making  a  particular  product,  a  firm-by- 
firm  analysis  is  not  feasible.  In  addition, 
the  engineering  and  financial  data  for 
most  manufacturing  firms  are 
proprietary  and  are  not  routinely 
available  for  public  analysis.  Because  of 
these  limitations  on  data  and  resources, 
Lawrence  Berkeley  Laboratory 
Manufacturer  Impact  Model  models  a 
prototypical  firm.  In  many  cases,  this 
firm  represents  a  division  of  a  larger 
firm.  Therefore,  a  prototypical  firm  is  a 
hypothetical  firm  representative  of  a 
portion  of  the  industry.  Prototypical 
firms  are  defined  by  parameters  that  are 
important  for  determining  the  impacts 
of  standards  and  are  consistent  with 
data  for  the  portion  of  the  industry  they 
represent.  Important  parameters  used  in 
the  model  include  the  cost  structure  of 
the  firms,  profitability  ratios,  relative 
costs  of  complying  with  the  new 
standard,  and  manceting  strategies. 

A  change  in  standards  affects  the 
analysis  in  three  distinct  ways. 
Increased  levels  of  standards  will 
require  additional  investment,  will  raise 
production  costs,  and  will  affect 
revenue  both  through  higher  prices  and, 
therefore,  lower  quantities  demanded. 

The  most  obvious  investment  induced 
by  standards  is  the  purchase  of  new 
plant  and  equipment.  This  cost  is  first 
evaluated  bom  engineering  data  and 
then  averaged  by  taking  into  account  the 
life  of  the  investment,  the  date  on  which 
it  is  made,  tax  laws,  and  the  appropriate 
costs  of  funds.  An  additional,  and 
sometimes  larger,  investment  takes 
place  as  the  old  inventory  is  replaced 
with  more  expensive  new  units.  The 
model  assumes  previous  inventory 
ratios  are  maintained.  A  third  form  of 
investment  tracked  by  the  model  is  the 
change  in  the  transactions  demand  for 
cash  that  accompanies  a  change  in 
revenues. 

Increased  costs  of  production  are 
modeled  by  coupling  engineering  data 
on  changes  in  unit  costs  caused  by 
standards  with  data  from  Lawrence 
Berkeley  Laboratory  Residential  Energy 
Model  on  the  marketplace  demand  for 
the  product. 

Revenue  is  afiiacted  by  both  price  and 
shipments.  Price  is  determined  by 
computing  the  maricup  over  long-term 
marginal  costs  and  then  using  the 
markup  to  determine  an  optimal  price. 
Demand  is  determined  by  price  and 
operating  expense  elastidtiee,  coupled 
with  the  changes  in  price  and  operating 
expenses  resulting  fram  the  standards. 


The  Lawrence  Berkeley  Laboratory 
Manufacturer  Impact  Model  produces 
several  outputs  used  in  analyzing  the 
impact  of  standards  on  manu&cturera. 
A  simplified  pro  forma  income 
statement  is  prepared  for  each 
prototypical  firm.  In  addition  to  the 
income  statement,  five  main  variables — 
shipments,  prices,  revenues,  net 
incomes,  and  returns  on  equity — are 
reported.  The  results  are  presented  for 
the  without-standards  (or  without 
amended  standards)  case  and  the  with* 
standards  (or  with  amended  standards) 
case,  and  the  relative  difierences 
between  the  two  are  also  given. 

4.  Data  sources.  The  Lawrence 
Berkeley  Laboratory  Manufacturer 
Impact  Model  needs  data  that 
characterize  both  a  particular  industry 
and  prototypical  firms  within  that 
industry.  Estimates  of  data  are  based  on 
information  from  five  general  sources: 
Lav^rrence  Berkeley  Laboratory  business 
consultation  groups;  the  Engineering 
Analysis:  the  Consumer  Analysis; 
public  financial  data;  and  industry 
profiles. 

d.  Utility  Jmpart  Model 

The  utility  analysis  serves  several 
purposes  within  the  overall  assessment 
of  the  impact  of  the  proposed  standards. 
It  contributes  to  quantifying  the  energy 
savings  by  determining  the  reduction  in 
fossil  fuels  used  for  electricity 
generation.  The  reduction  in  fossil  fuel 
consumption  is  also  an  input  to  the 
Environmental  Assessment.  By 
calculating  utility  avoided  costs,  this 
area  of  the  analysis  provides  marginal 
electricity  costs.  Finally,  it  examines  the 
impacts  on  the  electric  utility  industry 
in  terms  of  changes  in  investment, 
revenue  requirements,  the  need  for  new 
generating  capacity,  and  residential  load 
facton. 

The  utility  analysis  adopts  the 
standard  convention  that  the  value  of 
electricity  savings  can  be  broken  down 
into  energy  (or  marginal  cost)  savings 
and  capacity  (or  reliability)  savings.  The 
energy  impact  measures  the  production 
costs  avoided  by  reduced  electrical 
demands  valued  at  the  marginal  energy 
costs  of  the  utility.  The  capacity  impact 
measures  the  reliability  value  of 
reduced  loads  during  system  peak 
periods,  which  is,  by  convention, 
valued  at  the  cost  of  a  combustion 
turbine  that  would  have  been  needed  to 
meet  the  load.  The  analysis 
characterizes  these  avoided  costs  per 
kWh  of  heating,  cooling,  and  baseload 
energy  saved.  ><  These  values  are  used  to 


calculate  societal  benefits  from  reduced 
electricity  consumption. 

llie  Utility  Impsict  Model  calculates 
avoided  energy  costs  based  on  a 
disaggregation  of  the  generation  fuel 
mix  to  the  Natiraal  Electric  Reliability 
Council  regions  and  a  simplified  load 
duration  curve  for  each  region.  First,  the 
model  allocates  national  electricity 
savings  that  are  forecasted  by  the 
Lawrence  Berkeley  Laboratory 
Residential  Energy  Model  to  National 
Electric  Reliability  Council  regions  in 
proportion  to  their  current  consumption 
of  heating,  cooling,  and  baseload  energy. 
The  regional  proportions  are  derived 
from  data  on  regional  appliance 
saturations,  efficiencies,  and  houra  of 
use.  The  fraction  of  the  electricity  that 
would  have  to  be  generated  at  the 
margin  from  oil  and  gas  is  calculated 
from  the  total  regional  oil  and  gas 
fraction  and  the  simplified  load 
duration  curve.  Projected  utility  natural 
gas  and  coal  prices,  weighted  by  the  oil 
and  gas  fraction  and  the  non-oil  and  gas 
fraction,  respectively  are  used  to 
calculate  utility  marginal  costs  over  the 
forecast  period.  The  marginal  costs  are 
adjusted  to  account  for  seasonal 

differences. 

The  avoided  capacity  cost  calculation 
in  the  model  is  b«^ed  on  conservation 
load  factore  for  the  energy  savings 
attributable  to  the  standards  as  well  as 
the  capacity  value  of  a  combustion 
turbine.  A  conservation  load  factor  is 
defined  as  the  average  hourly  energy 
savings  of  a  conservation  measure 
divided  by  its  peak  load  savings.  The 
conservation  load  facton  are  a  way  of 
characterizing  the  peak  demand  savings 
of  a  conservation  measure.  They  are 
used  to  convert  the  capacity  value  of  the 
standards  into  the  per-kWh  values 
described  above.  The  National  Electric 
Reliability  Council  forecasts  of  capacity 
requirements  for  each  region  are  used  to 
account  for  regional  variations  in 
reserve  margin.  If  the  National  Electric 
Reliability  Council  forecasts  an 
adequate  reserve  margin  in  a  region  for 
a  given  year,  no  reliability  value  is  given 
to  the  capacity  savings  in  the  region. 

The  inputs  needea  for  the  Utility 
Impact  Model  are  conservation  load 
facton,  sUte-level  utility  fuel  prices, 
appliance  saturations,  efficiencies,  and 
houn  of  use  as  well  as  electricity 
generation  by  fuel  type  and  capacity 
need  by  National  Electric  Reliability 
Council  region.  The  outputs  of  the 
analysis  are  fuel  savings,  reduction  in 
the  need  for  new  generating  capacity, 
and  avoided  energy  and  capacity  costs 


M  Par  tiM  purpoMt  of  alcuktiiig  utility  svoidad 
cotO,  lUctrlc  bMtlai  applUncM  an  diAMd  M 
•iactric  lM>t  pump*  hm  alactiic  ntUuacm  hMi; 


>««Hti|  ■ppUanoM  an  dtfiiMd  at  room  and  cantral 
air  ccaditloDan  phia  baat  pumpa;  and  baaaload 
appUaaoaa  an  daflnad  aa  all  oUmt  appliancaa. 
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for  heating,  cooling,  and  baseload 
appliances  per  million  Btu'i  of  resoiirce 
energy. 

e.  Sensitivity  Analyses 

Sensitivity  studies  are  performed  to 
determine  how  changes  in  technical  and 
operational  parameters  afiisct  key 
engineering  and  economic  indicators 
used  in  evaluation  of  appliance 
standards.  This  makes  it  possible  to 
place  limits  on  the  overaU  results  of  the 
analysis  and  to  gain  an  understanding  of 
which  variables  are  most  important  in 
producing  these  results.  Sensitivity 
analyses  are  developed  in  a  series  of 
distinct  steps.  For  each  component 
analysis  in  the  overall  analysis,  critical 
input  parameters  are  identified  and 
reasonable  ranges  of  variation 
determined.  The  sensitivity  of  the 
model  to  changes  in  the  value  of  each 
important  parameter  is  then  estimated 
by  running  the  model  for  both  the  base 
case  and  the  standards  cases.  The 
results  of  the  sensitivity  analyses  are 
examined  to  determine  the  sensitivity  of 
the  forecasts  to  exogenous  variables  and 
assumptions  and  the  sensitivity  of  the 
differences  between  the  base  and 
standards  cases  (impacts  of  alternative 
standards). 

The  above  sensitivities  have  been 
dfivL'r-.'P'jd  at  the  national  level,  and  no 
effort  has  been  made  to  link  them  with 
any  specific  population  g^xsups.  The 
standards  analysis  assumes  that 
nationwide  average  appUance  usage 
rates,  energy  prices,  and  efficiency 
apply  to  alTconsumers  in  all  areas  of  the 
nation,  although  DOE  recognizes  that 
there  exist  large  variations  in  each  of 
these  factors.  The  Department  seeks 
informati(Hi  concerning  the  extent  to 
which  any  proposed  national  efficiency 
standard  is  likely  to  affect  identifiable 
groups  of  consumers  dispropoitionally 
and  how  best  to  consider  such  impacts 
in  the  selection  of  efficiency  standard 
levels.  The  Department  is  also  seeking 
additional  data  to  help  it  better  assess 
the  disproportionate  impacts  on  such 
groups.  The  Department  requests 
comments  on  this  issue. 

The  Department  requests  data  on  the 
effects  of  energy  prices  and  usage  rates 
on  consumer  energy  efficiency  choice 
other  than  the  Carrier  study  submitted 
in  1983  in  response  to  an  earUer 
rulemaking.  The  Department  also 
requests  data  on  the  effect  of  energy 
efficiency  and  energy  prices  on  usage 
rates. 

IV.  Public  Comment  Procedures 

a.  Participation  in  Rulemaking 

The  Department  encourages  the 
maximum  level  of  public  participation 


possible  in  this  rulemaking.  Individual 
consumers,  repreientatives  of  consumer 
groups,  manuract  orers,  associations. 
States  or  other  governmental  entities, 
utilities,  retailers  distributors, 
manufecturers,  arid  others  are  urged  to 
submit  written  statements  on  the 
proposal.  The  De])artment  also 
encourages  interested  persons  to 
participate  in  the  public  hearing  to  be 
neld  in  Washington,  DC,  at  the  time  and 
place  indicated  at  ihe  beginning  of  this 
notice. 

The  DOE  has  established  a  period  of 
90  days  following  publication  of  this 
notice  for  jjersonr  to  comment  on  this 
proposal.  All  public  coirments  received 
and  the  transcript  of  the  pubUc  hearing 
will  be  available  for  review  in  the  DOE 
Freedom  of  Information  Reading  Room. 

b.  Written  Comnwnt  Procedures 

Interested  persons  are  invited  to 
participate  in  this  proceeding  by' 
submitting  written  data,  views,  or 
arguments  with  mspect  to  the  subjects 
set  forth  in  this  notice.  Instructions  for 
submitting  writtei  comnents  are  set 
forth  at  the  beginning  of  this  notice  and 
below. 

Comments  should  be  labeled  both  on 
the  envelope  and  on  the  documents, 
"Three  Products  Rulemcking  (Docket 
No.  EE-RM-93-B01),"  and  mml  be 
received  by  the  date  spe:nfied  at  the 
beginning  of  this  lotice.  Ten  copies  are 
requested  to  be  svbmitted.  Additionally, 
the  Department  would  appreciate  an 
electronic  copy  of  the  comments  to  the 
extent  possible.  The  Department  is 
currently  using  V\  ordPe.'iBCtTM  5.1.  All 
comments  received  by  the  date  specified 
at  the  beginning  of  this  notice  and  other 
relevant  information  %vi]  1  be  considered 
by  DOE  in  the  prcposed  rule. 

All  %vritten  comments  received  on  the 
Advance  Notice  of  Proposed 
Rulemaking  will  be  available  for  public 
inspection  at  the  Freedom  of 
Information  Reading  Room,  as  provided 
at  the  beginning  of  this  notice.       

Pursuant  to  the  provisions  of  10  CFR 
1004.11,  any  person  submitting 
information  or  data  that  is  believed  to  be 
confidential  and  exempt  by  law  from 
public  disclosure  should  submit  one 
complete  copy  of  the  document  and  ten 
(10)  copies,  if  possible,  from  which  the 
information  believed  to  be  confidential 
has  been  deleted.  The  Department  will 
make  its  own  determinction  with  regard 
to  the  confidential  status  of  the 
information  or  data  and  treat  it 
according  to  its  determination. 

Factors  of  interest  to  DOE,  when 
evaluating  requests  to  treat  information 
as  confidential,  include:  (1)  A 
description  of  the  item;  (2)  an  indication 
as  to  whether  and  why  such  items  of 


Information  have  been  treated  by  the 
submitting  party  as  confidential,  and 
whether  and  why  such  items  are 
customarily  treated  as  confidenticJ,  and 
whether  and  why  such  items  are 
customarily  treated  as  confidential 
within  the  industry;  (3)  whether  the 
information  is  generally  known  or 
available  from  other  sources;  (4) 
whether  the  information  has  previously 
been  available  to  others  without 
obligation  concerning  its 
confidentiahty;  (5)  an  explanation  of  the 
competitive  injury  to  the  submitting 
person  that  wo\ild  result  from  public 
disclosure:  (6)  an  indication  as  to  wh«i 
such  information  might  lose  its 
confidential  character  due  to  the 
passage  of  time;  and  (7)  whether 
disclosure  of  the  information  would  be 
in  the  public  interest 

c.  Public  Hearing 

1.  Procedure  for  Submitting  Requests 
to  Speak.  The  time  and  place  of  the 
public  hearing  are  indicated  at  the 
beginning  of  this  notice.  The 
Department  invites  any  person  who  has 
an  interest  in  these  proceedings,  or  vtho 
is  a  representative  of  a  group  or  class  of 
persons  having  an  interest,  to  make  a 
written  request  for  an  opportimity  to 
make  an  oral  presentation  at  the  public 
hearing.  Such  reouests  should  be 
labeled  both  on  tne  letter  and  the 
envelope,  "Three  Products  Rulemaking 
(Docket  No.  EE-RM-g3-601),"  and 
should  be  sent  to  the  address  and  must 
be  deceived  by  the  time  specified  at  the 
beginning  of  this  notice.  Requests  may 
be  hand-delivered  or  telephoned  to  such 
address  between  the  hours  of  8:30  a.m. 
and  4:30  p.m.,  Monday  through  Friday, 
except  Federal  holidays. 

The  person  making  the  request  should 
briefly  describe  the  interest  concerned 
and,  ff  appropriate,  stste  why  he  or  she 
is  a  proper  represmtative  of  the  group 
or  class  of  persons  that  has  such  an 
interest,  and  give  a  telephone  number 
where  he  or  she  mav  be  contacted. 
Persons  selected  to  be  hesrd  will  be 
notified  by  DOE  as  to  the  time  they  will 
bespeaking. 

Each  person  selected  to  be  heard  is 
requested  to  submit  ten  (10)  copies  of 
the  statement  at  the  beginning  of  the 
hearing.  In  the  event  any  person 
vrishing  to  testify  cannot  meet  this 
requirement,  that  person  may  make 
alternative  arrangements  with  the  Office 
of  Hearings  and  Dockets  in  advance  by 
so  indicating  in  the  letter  requesting  to 
make  an  oral  presentation. 

2.  Conduct  of  hearing.  The 
Department  reserves  the  right  to  select 
the  persons  to  be  heard  at  the  hearing. 
to  sdiedule  the  respective  presentaticms, 
and  to  est^lish  the  procedures 


47338       Federal  Regiater  /  Vol.  58.  No.  172  /  Wednesday.  September  8.  1993  /  Propoeed  Rules 


governing  the  conduct  of  the  hearing. 
The  length  of  each  presentation  is 
limited  to  20  minutes. 

A  DOE  official  will  be  designated  to 
preside  at  the  hearing.  The  hearing  will 
not  be  a  judicial  or  an  evidentiary-type 
hearing,  but  will  be  conducted  in 
accordance  with  5  U.S.C.  533  and 
section  336  of  the  Act.  At  the 
conclusion  of  all  initial  oral  statements 
at  each  day  of  the  hearing,  each  person 
who  has  made  an  oral  statement  will  be 
given  the  opportunity  to  make  a  rebuttal 
statement,  subject  to  time  limitations. 
The  rebuttal  statement  will  be  given  in 
the  order  in  which  the  initial  statements 
were  made.  The  official  conducting  the 
hearing  will  accept  additional 
comments  or  questions  from  those 
attending,  as  time  permits.  Any 
interested  person  may  submft  to  the 
presiding  official  written  questions  to  be 
asked  of  any  person  making  a  statement 
at  the  hearing.  The  presiding  official 
will  determine  whether  the  question  is 
relevant  and  whether  time  limitations 
permit  it  to  be  presented  for  answer. 

Further  questioning  of  speakers  will 
be  permitted  by  DOE.  The  presiding 
official  will  afford  any  interested  person 
an  opportunity  to  question,  with  respect 
to  disputed  issues  of  material  fact,  other 
interested  persons  who  made  oral 
presentations  as  well  as  employees  of 
the  United  States  Government  who  have 
made  written  or  oral  presentations 
relating  to  the  proposed  rule.  This 
opportunity  will  be  afforded  after  any 
rebuttal  statements  to  the  extent  that  the 
presiding  official  determines  that  such 
questioning  is  likely  to  result  in  a  more 
timely  and  effective  resolution  of 
disputed  issues  of  material  fact.  If  the 
time  provided  is  insufficient  or 
inconvenient.  DOE  will  consider 
affording  an  additional  opportimity  for 
questioning  at  a  mutually  convenient 
time.  Persons  interested  in  making  use 
of  this  opportunity  must  submit  their 
request  to  the  presiding  official  no  later 
than  shortly  afier  the  completion  of  any 
rebuttal  statements  and  be  prepared  to 
state  specific  justification,  including 
why  the  issue  is  one  of  disputed  fact 
and  how  the  proposed  questions  would 
expedite  their  resolution. 

Any  further  procedural  rules 
regarding  proper  conduct  of  the  hearing 


will  be  annoimced  by  the  presiding 
official. 

A  transcript  of  the  hearing  will  be 
made  and  the  entire  record  of  this 
rulemaking,  including  the  transcript, 
will  be  retained  by  DOE  and  made 
available  for  inspection  at  the  DOE 
Freedom  of  Information  Reading  Room 
as  provided  at  the  beginning  of  this 
notice.  Any  person  mav  purchase  a  copy 
of  the  transcript  from  the  transcribing 
reporter. 

d.  Issues  for  Public  Comment 

The  Department  is  interested  in 
receiving  comments  and  data 
concerning  the  accuracy  and 
workability  of  this  methodology.  Also, 
DOE  welcomes  discussion  on 
improvements  or  alternatives  to  this 
approach.  In  particular,  DOE  is 
interested  in  gathering  data  on  the 
following: 

•  The  relevance  of  the  data  inputs 
and  outputs  of  the  Lawrence  Berkelev 
Laboratory  Residential  Energy  Model 
and  Lawrence  Berkeley  Laboratory 
Manufacturer  Impact  Model  models, 
whether  these  models  could  or  should 
capture  the  cumulative  effects  of 
Federal  ener^  conservation  standards 
on  multi-product  appliance 
manufacturers  and  whether  or  not  there 
are  acceptable  alternative  models  that 
could  be  used; 

•  Descriptive  and  performance 
characteristics  for  baseline  models  of 
each  product  class  that  are  the  subject 
of  this  rulemaking.  These  models 
should  be  those  satisfying  the 
appropriate  standards; 

•  Proposed  product  classes  for 
products  in  this  rulemaking; 

•  Costs  of  baseline  units  and 
incremental  costs  of  designs  improving 
the  energy  efficiency  of  the  products 
that  are  the  subject  of  this  rulemaking; 

•  Appropriateness  of  existing  and 
proposed  test  procedures  to  the 
proposed  design  options; 

•  Methods  of  calculating  the  dollar 
value  of  reduced  atmospheric  emissions 
of  SOj,  NO,,  and  COj  from  reduced 
energy  consumption; 

•  Data  on  consumer  financing  of 
appliances  useful  for  obtaining  a 
weighted-average  discount  rate; 

•  Data  on  lifetimes  of  the  appliances; 

•  Data  on  the  distributions  oi 
locations  of  heating  and  cooling 


equipment  relative  to  conditioned  space 
and  venting  and  air  intake 
configurations  for  heating  equipment; 
and 

•  Data  on  the  possible  adverse  affiscts 
of  standards  on  identifiable  groups  of 
consumers  that  experience  below- 
average  utility  v  usage  rates. 

The  Department  has  been  unable  to 
identify  tne  financial  characteristics  of 
small  manufacturers.  Nevertheless,  for 
purposes  of  this  analysis,  small 
manufactiuers'  costs  are  assiuned  to 
equal  those  of  medium  manufacturers. 
Ixie  Department  is  especially  interested 
in  learning  of  the  existence  of  small 
manufacturers  and  in  obtaining  costing 
data  from  such  manufacturers  of  the 
products  under  consideration. 

For  the  Lawrence  Berkeley  Laboratory 
Residential  Energy  Model,  DOE  requests 
interested  parties  to  provide  historical 
data  on  shipments  and  average 
efficiencies  by  class  for  the  products 
subject  to  the  proposed  rulemaking. 
Data  on  consumer  prices  and  on  the 
installation  and  maintenance  expenses 
of  these  appliances  are  also  requested. 

The  manufacturer  analysis  needs 
financial  data  from  the  product  division 
level.  All  of  these  data  are  available  at 
the  firm  level;  but  since  firms  are 
typically  much  larger  than  the  relevant 
division,  the  firm  data  may  give  a 
misleading  indication  of  the  division's 
finances. 

An  income  statement  and  balance 
sheet  at  the  division  level  would  be 
most  helpfril.  If  this  is  not  available, 
then  data  on  the  following  variables  are 
considered  most  essential:  Net  income, 
revenue,  selling  and  general  and 
administrative  costs,  engineering  costs, 
costs  of  goods  sold,  interest,  taxes,  debt- 
to-equity  ratio,  net  depreciable  assets, 
net  assets,  capital  investment,  and  long- 
term  debt. 

The  E)epartment  also  welcomes 
current  data  on  unit  sales  and  revenues 
for  the  industries  as  a  whole. 

Issued  In  Washington,  DC,  on  August  30, 
1993. 

Frank  M.  Stowait,  |r.. 

Acting  Auistant  Secretary,  Energy  EffKiency 
and  Renewable  Energy. 
(FR  Doc.  93-21838  Filed  9-7-93;  8:45  ami 
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DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Food  and  Drug  Adminlatmllon 

21  CFR  Part  314 

[Doctot  No.  90N-023a] 

New  Drug  and  Abbraviatad  Now  Drug 
AppiicaUona;  Praapproval  Inapactlon 
Raqulramanta 

AGENCY:  Food  and  Drug  Administration. 

HHS. 

action:  Final  rule. 

summary:  The  Food  and  Drug 
Administration  (FDA)  is  issuing  a  final 
rule  to  revise  its  regulations  governing 
the  approval  for  marketing  of  new  drugs 
and  antibiotic  drugs  for  human  use  to 
require  the  submission  by  applicants  of 
new  drug  and  antibiotic  applications 
(for  the  purposes  of  this  document,  new 
drug  ana  antibiotic  applications  will  be 
referred  to  as  NDA's),  abbreviated  new 
drug  and  antibiotic  applications  (for  the 
purposes  of  this  document,  abbreviated 
new  drug  and  abbreviated  antibiotic 
applications  will  be  referred  to  as 
ANDA's),  and  supplemental 
applications  of  an  additional  copy  of  the 
chemistry,  manufacturing,  and  controls 
(chemistry)  section  of  their  NDA's  and 
ANDA's  and  of  certain  supplemental 
applications.  The  additional  copy  will 
be  used  by  FDA  investigators  during  a 
preapproval  inspection  to  audit 
application  commitments  and 
statements  against  actual  manufacturing 
practices  used  by  applicants.  FDA  is 
also  requiring  the  submission  in  the 
chemistry  section  of  an  NDA  or  ANDA, 
if  not  ordinarily  included,  certain 
information  concaming  the  batches 
used  to  perform  bioavailability, 
bioequivalence,  and  stability  tests  and 
the  proposed  or  actual  master 
production  record  for  a  commercial  lot. 
This  rule  is  intended  to  improve  FDA's 
surveillance  and  enforcement  activities 
with  respect  to  NDA's,  ANDA's,  and 
supplemental  applications  consistent 
with  the  agency's  efforts  to  address 
certain  fraudulent  practices  found 
during  recent  investigations  of  the 
generic  drug  industry. 
EFFECTIVE  DATE:  October  8, 1993. 
FOR  FURTHER  INFORMATION  CONTACT: 
Marilyn  L.  Watson,  Center  for  Drug 
Evaluation  and  Research  (HFD-360), 
Food  and  Drug  Administration.  7500 
Standish  PI.  Rockville.  MD  20855,  301- 
594-1038. 

SUPPLEMENTARY  MFORMATXM: 

I.  Introduction 

In  the  Federal  Regitto*  of  January  28, 
1991  (56  FR  3180).  FDA  published  a 


proposed  rule  to  require  the  submission 
by  applicants  of  NDA's,  ANDA's,  and 
supplemental  sppUcations  of  an 
additional  review  copy  of  the  chemistry 
and  human  pharmacokinetics  and 
bioavailability  (biopharmaceutics) 
sections  of  their  applications  and  of 
certain  supplemental  applications  and 
an  additional  copy  of  the  applicant's 
draft  labeling.  FDA  also  proposed  to 
require  the  submission  in  the  chemistry 
section  of  an  NDA  and  ANDA.  if  not 
ordinarily  included,  certain  information 
concerning  the  batches  used  to  perform 
bioavailability,  bioequivalence,  and 
stability  tests  and  the  master  production 
record  for  a  commercial  lot.  The 
proposed  new  requirements  would:  (1) 
Provide  to  FDA  field  investigators 
information  to  be  used  during  a 
preapproval  inspection  to  audit 
application  commitments  and 
statements  against  actual  manufacturing 
practices  used  by  applicants  and  (2) 
provide  to  FDA  headquarters  reviewers 
additional  information  to  be  used  in 
FDA's  determination  whether  new  drug 
products  meet  the  statutory 
requirements  for  approval.  FDA 
provided  60  days  for  public  comment. 
The  agency  has  revised  portions  of  the 
final  regulations  in  response  to 
comments  received  on  the  proposal. 

Highli^ts  of  the  final  rule  are 
summarized  below,  followed  by  a 
simimary  and  discussion  of  the 
comments. 

n.  Highlights  of  the  Final  Rule 

A.  Requirements 

This  final  rule  has  been  significantly 
revised  to  reduce  the  amount  of 
information  that  an  applicant  would 
submit  for  a  preapproval  inspection  and 
to  permit  a  U.S.  applicant  to  send  the 
information  directly  to  the  appropriate 
FDA  district  office.  Accordingly,  the 
final  rule  requires  U.S.  applicants  of 
NDA's  and  ANDA's  to  submit  to  tiie 
applicants'  home  FDA  district  office,  at 
the  time  of  submission  of  their 
application  to  FDA  headquarters,  a 
certified  copy  of  the  chemistry  section 
of  their  NDA's  and  ANDA's,  all 
amendments  to  that  section,  and  certain 
supplemental  applications.  FDA  has 
designated  this  copy  as  the  field  copy. 
Foreign  applicants  would  submit  the 
field  copy  to  the  FDA  headquarters 
address  specified  under  §  314.440  (21 
CFR  314.440)  for  submission  of  original 
NDA's,  ANDA's,  amendments,  and 
supplements.  The  field  copy  of  an  NDA 
and  ANDA  will  be  used  by  FDA's  field 
investigators  in  conducting  a 
preapproval  inspection.  Unlike  the 
proposed  rule,  the  final  rule  does  not 
require  the  submission  of  an  additional 


copy  of  the  biopharmaceutics  section  of 
an  NDA  and  an  ANDA  and  an 
applicant's  draft  labeling. 

The  final  rule,  like  the  proposed  rule, 
provides  that  an  applicant  include  in 
the  chemistry  section  of  its  application 
certain  information  about  the  batches  of 
the  drug  product  used  to  conduct  a 
bioavailaoility,  bioequivalence,  or 
stability  study  as  follows:  (1)  The  batch 
production  record;  (2)  the  specifications 
and  test  procedures  for  each  component 
and  for  tne  drug  product;  (3)  the  names 
and  addresses  of  the  sources  of  the 
container  and  closure  system  for  the 
drug  product;  (4)  the  name  and  address 
of  each  contract  facility  that  performs  an 
operation  in  the  manufacture, 
processing,  packaging,  or  testing  of  the 
drug  product  and  identification  of  the 
operation  performed  by  each  contract 
facility;  and  (5)  the  components  and 
drug  product  test  results  obtained  under 
§§  211.84  and  211.165  (21  CFR  211.84 
and  211.165)  (see  8  314.50(d)(l)(u)(fc)). 
In  response  to  comments,  the  final  rule 
clarifies  that  these  requirements  applv 
only  to  the  pivotal  bioavailability  and 
bioequivalence  studies  and  to  the 
primary  stability  studies,  and  that,  for 
the  components  of  the  drug  product 
used  to  conduct  bioavailability, 
bioequivalence,  and  stability  studies,  an 
applicant  is  only  required  to  submit  the 
names  and  addresses  of  the  sources  of 
the  active  and  noncomp>endial  inactive 
components  of  the  drug  product  rather 
than  all  components  of  tne  drug 
product. 

In  response  to  comments,  the  final 
rule  modifies  the  proposed  provision 
concerning  submission  of  the  master 
production  record.  For  an  ANDA  and  an 
application  submitted  under  §  314.54, 
the  final  rule  requires  the  applicant  to 
provide  the  proposed  or  actual  master 
production  record  to  be  used  for 
manufacture  of  a  commercial  lot  of  the 
drug  product  (§  314.94(a)(9))  (21  CFR 
314.94(a)(9))  (S  314.55(e)(2)(i)  in  the 
proposed  rule)  and  §  314.54  (a)(l)(i)  and 
(a)(2)  (21  CFR  314.54  (a)(l)(i)  and  (a)(2)). 
However,  for  an  NDA.  the  applicant 
may  provide,  in  lieu  of  the  proposed  or 
actual  master  production  record,  a 
detailed  description  of  the  production 
process  for  a  representative  batch  of  its 
proposed  product  (8  314.50(d)(l)(ii)(c)). 
The  final  rule  expands  the  proposed 
provision  concerning  supplemental 
applications.  The  final  rule  requires  the 
submission  by  the  applicant  to  the 
applicant's  home  FDA  district  office,  or 
if  a  foreign  applicant,  to  FDA 
headquarters,  a  field  copy  of  all 
supplements  to  the  chemistry  section  of 
an  NDA  and  ANDA  except  labeling 
supplements  (§  314.71(b)). 
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In  the  Federal  Register  of  April  28, 
1992  (57  FR 17950),  FDA  iuued  final 
regulations  on  certain  requirements  that 
apply  to  ANDA's.  These  regulations 
implement  title  I  of  the  Drug  Price 
Competition  and  Patent  Term 
Restoration  Act  of  1984  (Pub.  L.  98- 

417).  That  final  rule,  among  other  

things,  reorganized  and  revised  21  CFR 
part  31 4  to  incorporate  the  new 
requirements.  The  revisions,  in  part, 
added  new  §  314.54  to  subpart  B  and 
new  §§  314.92  through  314.99  to  new 
subpart  C.  The  agency  is  now 
conforming  this  rule  to  the  new  part  314 
structuTO. 

B.  Relationship  to  FDA's  Computer- 
Assisted  New  Drug  Application 
(CANDA)  Program 

In  the  Federal  Register  of  September 
15. 1988  (53  FR  35912),  the  agency 
published  a  notice  to  give  guidance  to 
applicants  interested  in  submitting 
CANDA's.  including  ANDA's  and 
investigational  new  drug  apphcations 
(IND's).  The  notice  encouraged 
applicants  to  explore  the  use  of 
CANDA's.  The  agency  views  computer 
technology  as  a  promising  means  of 
making  the  new  drug  review  process 
more  efficient.  FDA's  long-range  plans 
commit  FDA's  Center  for  Drug 
Evaluation  and  Research  (CDER)  to 
continue  to  explore  the  use  of  computer 
technology  to  enhance  the  timeliness, 
effectiveness,  and  efficiency  of  the  new 
drug  review  process  and  reduce 
burdensome,  nonessential  hard-copy 
handling.  Currently,  the  submission  of  a 
CANDA  will  generally  not  affect  the 
required  submission  of  an  application  in 
hard  copy.  Over  time,  there  may  be 
instances  where  no  hard  copy  need  be 
submitted.  By  fiscal  year  1995,  FDA 
expects  that  virtually  all  application 
submissions  to  CDER  will  either  be  full 
CANDA's  or  have  major  automated 
components. 

Development  and  operation  of  an 
acceptable  CANDA  system  require  the 
acquisition  and  installation  of 
appropriate  computer  hardware  and 
software  and  orientation  and  training  of 
employees  in  the  use  of  the  computer 
hardware,  data  file  content  and 
structure,  and  retrieval  routines.  Filing 
of  a  CANDA  is  also  conditional  on  the 
reviewing  divisions  willingness  to 
accept  an  application  in  the  CANDA 
format  used  by  the  appUcant.  To  date 
the  agency  has  directed  its  efforts 
toward  policies  and  procedures  for 
CANDA  submissions  to  headquarters. 
The  agency's  long-term  goal  is  to  extend 
the  CANDA  concept  to  its  district 
offices.  However,  initiation  of  this  goal 
will  not  occur  before  fiscal  year  1995, 
and  its  completion  will  be  conditioned 


on  the  avail^lity  of  adequate 
budgetary  resource;.  Therefore,  for  a 
preapproval  inspection,  unless 
otherwise  instructed  by  the  agency, 
applicants  will  submit  the  additional 
copv  of  the  chemi8t*y  section  of  an 
application,  all  amendments  to  that 
section,  and  certain  ;~upplemental 
applications  in  hare  copy. 

m.  RespoDMS  to  Comments 

FDA  received  16  comments  on  the 
proposal.  The  comments  came  from 
pharmaceutical  maiufactxirers  and  trade 
associations. 

A.  General  Commer.'s 

1.  One  comment  8  ^ed  that  the 
regulations  define  tl  a  respective  roles  in 
the  new  drug  appro^  al  process  of  the 
FDA  district  offices  md  the  reviewing 
divisions  within  CD  ilR.  Two  comments 
expressed  concern  tiiBt  inspectors  in  the 
districts  will  use  the  additional  copy  of 
the  application  to  di  plicate  the  review 
of  an  application  already  conducted  by 
headquarters  reviewers,  and  that  this 
second,  unnecessary  review  will  not  be 
Umited  to  current  gc  od  manufacturing 
practice  (COM?)  isst  es  but  rather  will 
overstep  the  intent  c  f  the  rule  and 
impinge  on  headque  iers'  role. 

FDA  advises  that  I  ne  roles  of 
headquarters'  personnel  and  FDA's 
district  offices  in  th«  new  drug  approval 
process  are  necessar  ly  distinct  and 
different.  The  role  o ;  the  reviewing 
divisions  in  FDA's  CDER  is  to  review 
the  data  submitted  by  an  applicant  in  an 
NDA  and  ANDA  to  determine  whether, 
for  the  drug  product  for  which  an 
appUcant  seeks  approval,  the  NDA 
applicant  has  showr  by  adequate 
scientific  evidence  that  the  drug  product 
is  safe  and  by  substei.tial  evidence  that 
the  drug  product  is  infective  for  the 
conditions  prescribed,  recommended,  or 
suggested  in  the  product's  proposed 
labeling,  and  that  the  drug  product  will 
be  manufactured  pro])erly;  and  the 
ANDA  applicant  has  }hown  that  the 
drug  product  is  bioequivalent  to  its 
brand  name  counter?  irt,  and  that  the 
drug  product  will  be  manufactured 
properly. 

Under  section  505(d)(3)  and  (i)(3)(A)    ■ 
of  the  Federal  Food,  Drug,  and  Cosmetic 
Act  (the  act)  (21  U.S  C.  355(d)(3)  and 
(i)(3)(A)),  the  agency  must  deny 
approval  of  an  NDA  or  ANDA  if  the 
methods  used  in,  and  the  facilities  and 
controls  used  for,  the  manufacture, 
processing,  and  packaging  of  the  drug 
product  for  whidi  the  applicant  seeks 
approval  are  inadeqiiete  to  preserve  the 
drug's  identity,  strength,  quality,  and 
purity.  Therefore,  be  ^(  ire  approval  of  an 
NDA  or  ANDA,  FDA  «  reviewing 
chemists  and  microbiologists  must 


determine  that  the  data  in  an 
appUcation  about  the  composition, 
manufacturing  methods,  and 
specifications  and  test  methods  iised  for 
the  drug  substance  and  drug  product  are 
adequate  to  assure  their  identity, 
strength,  quality,  and  purity. 

The  role  of  FDA's  district  offices  is  to 
determine  whether  all  establishments 
that  mil  participate  in  the  manufacture, 
packaging,  or  testing  of  the  drug 
substance  or  drug  product  are  in 
compliance  with  CGKIP  regulations  and 
with  application  commitments  and 
statements.  These  determinations  are 
made  by  inspections  by  field  personnel. 
An  FDA  investigator  evaluates  a 
manufacturer's  compliance  with  the 
requirements  of  the  agency's  CGMP 
regulations  (21  CFR  parts  210  and  211) 
that  set  forth  comprehensive  standards 
for  drug  manufacturing;  determines 
whether  the  manufacturer  has  adequate 
facilities,  equipment,  procedures,  and 
controls  to  manufacture  the  drug 
product  for  which  an  applicant  seeks 
approval  in  conformance  with 
application  commitments  and 
statements;  and  audits  the  accxiracy  of 
the  manufacturing  and  testing  data  for 
the  batches  used  to  conduct 
bioavailability,  bioequivalence,  and 
stability  studies  submitted  in  an 
application.  In  short,  an  FDA 
headquarters'  reviewer  determines  if  the 
data  in  an  application  support  the  safety 
and  effectiveness  or  bioequivalence  of 
the  applicant's  proposed  product,  and  if 
the  manufacturing  process  described  in 
an  application  can  produce  a  consistent 
product;  whereas  an  FDA  field 
investigator  determines  if  the  data  are 
accurate  and  authentic  and  support  the 
commitments  and  statements  made  in 
the  application,  and  if  the 
manufacturing  facilities  are  capable  of 
manufacturing,  packaging,  controlling, 
and  testing  the  applicant's  proposed 
product  as  described  in  the  application. 

2.  Two  comments  discussed  the 
economic  impact  of  the  proposed  rule 
on  NDA  applicants.  One  comment  noted 
that  FDA's  assessment  of  the  economic 
impact  was  based  solely  on  cop>'ing 
costs  and  such  assessment  was 
inadequate.  Both  comments  expressed 
concern  that  experience  during  the 
initiation  of  FDA's  new  preapproval 
program  demonstrated  that  there  were 
delays  in  NDA  approvals  attributed  to 
the  preapproval  plant  inspections.  One 
of  the  comments  stated  that  an  industry 
estimate  conducted  at  the  end  of  1990 
revealed  that  at  least  14  NDA's  were 
delayed  1  to  3  months  resulting  in  an 
estimated  economic  impact  of  $280 
million.  The  comments  argued  that  the 
increased  burden  of  the  new 
requirements,  the  potential  economic 
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loss  from  material  delays  in  NDA 
approval,  and  the  potential  lusses  &t>m 
the  unavailability  of  new  medicines 
should  be  accounted  for  in  assessing  the 
impact  of  the  proposed  rule.  Another 
comment  disagreed  with  FDA  that 
submission  of  the  additional  copy 
would  be  a  minimal  burden  on 
applicants  because,  if  applicants  are 
required  to  submit  the  copy  to  FDA, 
much  time  will  have  to  be  spent  by 
applicants  to  track  information  to  assure 
its  proper  and  timely  disposition  to  the 
applicable  district. 

FDA  acknowledges  that  there  were 
delays  in  application  approvals  during 
implementation  of  the  expanded 
preapproval  inspection  program.  New 
procedures,  however,  have  been 
instituted  to  alleviate  unnecessary 
delays  in  application  approvals.  Under 
the  new  procedures,  inspections  will  be 
conducted  earlier  in  the  review  process. 
By  doing  so,  the  inspection  should  be 
completed  well  before  the  application 
reaches  the  approvabla  stage  based  on 
review  by  Q)ER'8  scientists.  Also,  if  the 
inspection  identifies  significant 
deficiencies  that  the  firm  is  willing  to 
correct  promptly,  there  should  be 
adequate  time  for  the  applicant  to  make 
the  corrections  before  the  scientific 
review  is  completed.  In  the  past  year, 
FDA  has  increased  the  number  of  its 
field  investigators,  which  will  provide 
more  timely  preapproval  inspections 
and  help  alleviate  unnecessary  delays  in 
inspections.  Also,  FDA's  Office  of 
Regulatory  Affairs  (ORA)  has 
established  a  premarket  approval 
management  plan  to  ensiire  uniform 
implementation  and  efficiency  of 
operations.  Finally,  FDA  has  conducted 
a  series  of  Commissioner's  exchange 
meetings  on  the  preapproval  inspection 
program  to  illicit  suggestions  and 
recommendations  from  the  industry  to 
further  enhance  the  efficiency  and 
effectiveness  of  these  inspections.  These 
meetings  were  held  in  Cherry  Hill,  NJ; 
San  Frandsco,  CA;  Chicago,  IL;  and  San 
]uan,  PR. 

3.  In  the  preamble  to  the  proposed 
rule  (56  FR  3180),  FDA  stated  that  an 
applicant's  history  of  noncompliance 
with  CGMP's  may  trigger  a  preapproval 
inspection.  One  comment  asked  how 
FDA  determines  that  an  appUcant  has  a 
history  of  noncompliance  and  if  the  firm 
is  advised  of  this. 

The  agency  believes  that  responsible 
corporate  officials  in  any  firm  know 
when  they  have  a  history  of 
noncompliance  with  CGMP's.  This  is 
evidenced  by  FDA's  numorous 
administrative  and  regulatory  actions 
against  a  finn  for  failing  to  adhere  to 
CGMP  requirements.  These  actions  may 
have  included  repeated  Allure  to  correct 


deficiencies  reflected  in  a  list  of 
inspectional  obaervations  (Form  FDA- 
483)  left  at  the  firm  following  an 
inspection,  frequency  of  FDA 
inspections  of  a  firm,  numerous 
repetitive  violations  of  CGMP 
regulations  as  evidenced  by  followup 
inspections  by  FDA,  number  of  recalls, 
injimction  proceedings,  content  and 
fi«quency  of  correspondence  and 
meetings  between  FDA  and  the  firm, 
settlement  agreements,  and  consent 
decrees. 

4.  One  comment  asked  that  FDA 
clarify  the  effective  date  of  this  final 
rule.  The  comment  argued  that  the  final 
rule  should  not  be  applied  to  cover 
NDA's  and  ANDA's  submitted  before 
the  effective  date. 

The  requirements  established  in  this 
final  rule  apply  only  to  NDA's  and 
ANDA's  and  their  amendments  and  to 
supplemental  applications  submitted  on 
or  after  the  effective  date  of  this  rule. 

B.  Preapproval  Inspections 

5.  One  comment  asked  that  FDA 
clarify  whether  preapproval  inspections 
are  mandatory  or  discretionary.  The 
comment  expressed  the  opinion  that 
there  is  a  potential  that  the  standard  for 
preapproval  insp>ections  contemplated 
by  FDA's  proposed  rule  is  materially 
different  from  FDA's  Compliance 
Program  (CP)  7346.832.1  The  comment 
stated  that  the  CP  appears  to  make 
inspection  mandatory  for  the  listed 
categories  of  drug  approvals,  as  assigned 
by  Q)ER.  For  categories  of  drug 
approvals  not  assigned  by  CDER,  the  CP 
provides  that  CDER  and  the  District  will 
consult  so  that  Districts  may  "exercise 
judgment  as  to  whether  preapproval 
inspections  should  be  conducted 

•  *  *."  If  preapproval  inspections  are 
mandatory,  the  comment  asserted  that 
clear  and  identified  criteria  FDA  will 
use  in  deciding  when  an  inspection  is 
warranted  are  essential,  and  that 
without  such  criteria  the  risks  of 
favoritism,  significant  differences 
between  and  within  districts,  and 
unpredictability  exist. 

FDA  does  not  agree  that  the  proposed 
rule  and  CP  7346.832  contemplate 
different  standards  for  preapproval 
inspections.  Under  section  505  (d)(3) 
and  (j)(3](A)  of  the  act,  FDA  must  deny 
approval  of  an  NDA  or  an  ANDA  if  the 
methods  used  in,  or  the  facilities  and 
controls  used  for,  the  manufacture, 
processing,  and  packaging  of  the  drug 
product  are  inadequate  to  assure  and 
preserve  the  product's  identity,  strength, 
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quality,  and  purity.  Therefore,  before 
approval  of  an  NDA  or  an  ANDA.  FDA 
must  determine  that  the  facilities 
involved  in  the  manufacturing,  testing, 
or  other  manipulation  of  the  applicant's 
proposed  dr:x  product  have  been 
inspected  and  found  to  be  In 
compliance  with  CGMP  regulations, 
lliis  determination  is  made  by  FDA's 
inspecting  the  involved  facilities  before 
approval  of  an  NDA  or  an  ANDA,  or  by 
relying  upon  results  of  recent  on-site 
inspections  of  the  applicant's  facilities, 
which  covered  the  same  class  of  dosage 
form  as  the  applicant's  proposed 
product.  Section  510(h)  of  the  act  (21 
U.S.C.  360(h))  mandates  on-site 
inspections  for  every  registered  dnig 
establishment  every  2  years.  Because  of 
certain  fraudulent  practices  found 
during  investigations  of  the  generic  drug 
industry,  FDA  expanded  its  nreepproval 
inspection  program  beyond  tne 
statutorily  required  biennial  on-site 
inspection  to  include  additional  criteria 
for  triggering  a  preapnroval  inspection 
which  is  pr^uct  ana  site  specific  and 
to  include  as  part  of  a  preapproval 
inspection  an  audit  of  the 
manufacturing  and  controls  records 
concerning  the  batches  used  to  conduct 
bioavailability,  bioequivalence,  and 
stability  studies.  The  additional  criteria 
dted  by  FDA  in  the  proposed  rule  and 
in  CP  7346.832  represent  those 
situations  most  likely  to  trigger  a 
preapproval  inspection.  For  example, 
FDA  must  be  assured  that  a 
manufacturer  has  adequate  fadlities. 
equipment,  procedures,  and  controls  to 
manufacture  a  new  chemical  entity  or  a 
new  dosage  form. 

FDA's  preapproval  inspections  are 
discretionary  in  that  they  are  not 
statutorily  mandated.  Preapproval 
inspections  may  be  requested  by  agency 
headquarters  staff  or  conducted  at  the 
district  offices'  discretion.  Factors 
considered  by  FDA  and  its  district 
offices  in  determining  wbether  a 
preapproval  inspection  is  necessary 
include  the  date  of  the  firm's  last 
biennial  inspection;  the  firm's  CGMP 
inspection  history;  results  of  recent 
inspections  that  covered  the  same  class 
of  (Lug  product,  i.e.,  tablet,  capsule: 
regulatory  actions  against  the  firm; 
recalls;  and  complaints  against  the  firm. 
Because  of  the  number  and  significance 
of  the  problems  the  agency  is  finding 
with  both  NDA's  and  ANDA's  during 
preapproval  inspections,  the  intensity  of 
FDA's  preapproval  insj)ection8  will 
continue  for  both  NDA's  and  ANDA's, 
and  the  inspections  vdll  be  conducted 
for  products  meeting  criteria  such  as 
those  listed  in  the  preamble  and  the  CP. 

6.  One  comment  expressed  concern 
that,  if  applicants  are  required  to  iubmit 


review  copies  of  each  NDA,  ANDA, 
amendment,  and  appropriate 
supplement,  as  well  as  the  additional 
information  that  would  be  required  in 
the  chemistry  section,  FDA's  reviewing 
chemists  Involved  with  the  preapproval 
inspections  will  be  burdened  with 
tracking  and  compiling  a  complete 
record  of  the  submission  and  all 
subsequent  amendments  and 
supplements.  The  comment  argued  that 
thU  would  seriously  detract  from  the 
FDA  reviewers'  ability  to  focus  his  or 
her  efforts  on  the  NDA/ ANDA  review 
and  therefore  interfere  with  FDA's 
current  mandate  to  shorten  NDA  and 
ANDA  review  time.  The  comment 
suggested  that  FDA  consider  modeling 
the  preapproval  inspection 
requirements  on  a  procedure  tiaed  for 
methods  validation  packages  in  which 
the  chemistry  section  and  all  related 
amendments  would  be  sent,  when  the 
reviewing  chemist  requests  an 
inspection,  to  the  reviewing  chemist  for 
distribution,  or,  under  appropriate 
circumstances,  directly  to  the  district 
office. 

FDA  believes  that  this  conunent 
misimderstood  the  process  by  which  the 
agency  would  provide  the  additional 
copy  to  the  di^ct  offices.  FDA  had 
envisioned  a  process  that  would  impose 
minimal  burdens  cm  its  reviewing 
persoimel.  Therefore,  under  the 
proposed  rule,  the  additional  copy  of 
original  submissions,  amendments,  and 
appropriate  supplements  submitted  to 
FDA  by  applicants  would  be  provided 
to  the  home  FDA  district  office  of  the 
applicant  by  CDER's  central  document 
room.  CDER's  reviewing  personnel 
would  only  be  involved  in  the  event  it 
was  necessary  for  them  to  assist  in 
identifying  whether  an  amendment  or 
supplement  did,  in  fact,  afiisct  either  the 
chemistry  or  biophannaceutics  section 
of  an  NDA  or  ANDA.  The  concOTO 
expressed  by  the  comment  is  now  moot 
because,  under  the  final  rule,  a  U.S. 
applicant  will  swid  the  additional  copy 
of  the  chemistry  section,  amendments, 
and  supplements  directly  to  the 
appropriate  district  office. 

7.  Chie  comment  asked  that  FDA 
clarify  what  constitutes  a  drug  with  a 
narrow  therapeutic  range.  The  preamble 
to  the  proposial  induded  as  one  of  the 
grounos  that  may  trigger  a  preapproval 
inspectitm  those  drug  products  that 
have  a  narrow  therapeutic  range,  such 
as  drugs  used  to  treat  epilepsy,  asthma, 
high  blood  pressure,  and  heart  diseases 
(56  FR  3180).  The  cmnment  argued  that 
this  language  suggests  that  all 
cardiovascular  drugs,  to  example,  have 
a  narrow  therapeutic  range,  and  are 
subject  to  preapproval  inspection. 


FDA  agrees  that  its  ('  ascription  of 
narrow  therapeutic  rai  ;e  dnigs  may 
imply  that  alt  cardiovi  icular  drugs  have 
a  narrow  therapeutic  lenge.  This 
implication  was  not  ir  i  ended.  The 
preamble  language  wai  intended  only  to 
give  examples  of  the  t/pes  of 
therapeutic  classes  to  v/hich  the  specific 
drug  products  belong.  FDA  has 
developed  an  informa'  list  of  drugs  it 
believes  may  have  a  n  ?  rrow  therapeutic 
range.  This  list  is  usee  for  various 
internal  purposes  only  such  as  selecting 
drug  products  for  pret  ]>proval 
inspection.  FDA  does  rot  formally 
designate  narrow  therapeutic  range 
drugs. 

8.  One  comment  no  k1  that  the 
preamble  identified  bi  >ad  categories  of 
drug  products  such  as  lew  chemical 
entities,  new  dosage  fn'ms  for  an 
applicant,  and  drugs  t:at  are  difficult  to 
manufecture  ar.d  thus  difficult  to 
replicate  that  would  b;  subject  to  the 
final  rule.  The  commeiit  asserted  that  it 
would  be  excessive  fo'  FDA  to  require 
preapproval  inspectio'  s  for  all  NDA's 
within  these  categories .  The  comment 
argued  that,  in  the  absence  of  a  concern 
by  the  review  division:  about  the  drug 

Eroduct,  and  in  the  absence  of  a  concern 
y  FDA's  compliance  :  fficials  about  the 
manufacturer,  a  preapproval  inspection 
should  not  be  conduct)  id  and  an  NDA 
applicant  should  not  hive  to  submit  the 
additional  data  that  w:uld  be  required 
by  the  proposed  rule. .' Jiotber  comment 
noted  tiiat  the  criteria  '  are  difficult  to 
manufacture  and  thus  difficult  to 
replicate"  and  "generic  versions  of  the 
top  200  most  prescribed  drugs"  are 
obviously  applicable  t:  generic  drugs 
and  questioned  their  application  to 
innovator  companies. 

The  objective  of  FD/  's  preapproval 
inspection  program  is  '  o  evaluate  a 
manufacttirer's  complj  mce  with  CGMP 
requirements,  audit  th;  manufacturing 
and  control  records  foi-  the  batches  used 
to  conduct  bioavailability, 
bioequivalence,  and  strbility  studies, 
and  audit  application  i:onunitments 
against  actiial  manufac:  iiring  practices. 
Tms  is  intended  to  im:: rove  FI)A's 
surveillance  and  enforement  activities 
with  respect  to  NDA's  tnd  ANDA's 
consistmt  with  the  agf  acy's  efforts  to 
address  certain  fraudu  ant  practices 
found  during  recent  in  'estigations  of 
the  generic  drug  Indus  ry.  n)A  believes 
it  is  appropriate  to  app  y  this  rule  and 
its  preappiroval  inspect  ion  program  both 
to  NDA's  and  ANDA's.  As  noted  in 
section  II1.C13.,  FDA  cannot  assure  that 
NDA's  are  not  suscepti  ile  to  fraud.  In 
addition,  the  agency  is  finding 
significant  problems  vr  th  both  NDA's 
and  ANDA's  during  prt  approval 
inspections.  Becaiise  ol  this,  the 


intensity  of  FDA's  preapproval 
inspections  will  continue  for  both 
NDA's  and  ANDA's.  An  important  goal 
of  FDA's  preapproval  inspection 
program  is  ensuring  the  integrity  of  the 
data  submitted  to  FDA  by  an  applicant, 
FDA  intends  to  continue  to  conduct 
preapproval  inspections  of  NDA's  and 
ANDA's  for  products  meeting  criteria 
such  as  those  set  forth  in  FDA's 
proposed  rule  and  in  CP  7346.832. 
FDA  agrees  that  the  criteria  "are 
difficult  to  manufacture  and  thus 
difficult  to  replicate"  and  "generic 
versions  of  the  top  200  most  prescribed 
drugs"  are  applicable  to  generic  drugs 
and  would  not  apply  to  innovator 
companies. 

9.  One  comment  noted  that  FDA  cited 
five  criteria  that  may  trigger  a 
preapproval  inspection  but  did  not 
address  the  situation  in  which  FDA 
requests,  by  force  of  habit,  preapproval 
inspection  of  a  firm  submitting  an 
application  for  a  drug  product  that  does 
not  fall  within  one  of  tne  enumerated 
criteria.  To  prevent  this  situation  from 
occurring,  the  comment  a&ked  that  the 
final  rule  be  amended  to  allow  a  firm  to 
satisfy  such  an  FDA  preapproval 
ins]}ection  request  by  providing  a 
written  statement  that  its  appUcation 
does  not  fall  within  one  of  the  five 
enimierated  criteria. 

FDA  declines  to  make  the  change 
requested.  The  five  enimierated  criteria 
discussed  in  the  preamble  to  the 
proposed  rule  were  not  intended  to  be 
all-inclusive.  A  preapproval  inspection 
may  be  triggered  by  other  evemts.  As 
discussed  in  the  preamble  (56  FR  3180). 
FDA  may  also  inspect  applicants  who 
have  »  history  of  noncompliance  with 
CGMP's  and  new  applicants,  i.e.,  those 
applicants  who  have  not  previously 
submitted  an  NDA  or  an  ANDA  or  who 
ctirrently  are  manufacturers  of  over-the- 
counter  drug  products  and  are  seeking 
approval  of  their  first  prescription  drug 
product.  In  addition,  for  drug  products 
not  falling  within  me  of  the  enumerated 
categories,  an  unsatisfactory  inspection 
within  the  past  2  years  will  also  trigger 
a  preapproval  inspection  as  will 
discrepancies  warranting  an 
investigation  resulting  from 
headquarters  review  of  an  application. 

10.  One  comment  asked  tnat  FDA 
amend  the  regulation  to  provide  that  the 
additional  copy  of  the  chemistry  and 
biopharmaceutics  sections  be  forwarded 
to  the  field  investigative  teams  within 
30  days  following  the  decision  by  FDA 
to  begin  review  of  the  chemistry  section. 

Under  this  final  rule,  a  U.S.  applicant 
will  send  the  additional  copy  of  the 
chemistry  section  directly  to  the  home 
FDA  district  office  of  the  applicant  at 
the  time  of  aulnnissioQ  of  an  NDA  or 
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ANDA  to  FDA.  The  final  rule  does  not 
require  submission  of  an  additional 
copy  of  the  biophannaceutics  section. 
Therefore,  the  comment's  request  is  now 

moot. 

11.  One  comment  stated  that  the 
proposed  rule  provides  that  information 
contained  in  the  drug  master  file  (DMF) 
must  be  provided  to  FDA  which  will,  in 
turn,  provide  the  information  to  its  field 
investigators.  The  comment  asked  that 
FDA  clarify  whether  FDA  is  referring 
only  to  the  applicant's  facility  DMF  and 
not  DMF's  from  companies  other  than 
the  applicant,  i.e.,  closure 
manufacturers,  active  ingredient 
suppliers,  etc.  The  comment  also  asked 
that  the  final  rule  include  a  30-day 
timeS-arae  following  the  decision  by 
FDA  to  begin  its  chemistry  review 
within  which  FDA  must  provide  this 
information  to  us  field  investigators. 

In  the  preamble  to  the  proposed  rule 
(56  FR  3180  at  3181),  FDA  noted  that 
the  regulations  at  21  CFR  314.420 
permit  certain  information  to  be 
provided  to  FDA  in  a  DMF  and 
incorporated  into  an  NDA  or  ANDA  by 
reference  to  the  DMF.  If  an  applicant 
incorporates  information  in  an  NDA  or 
ANDA  by  reference  to  its  own  DMF  or 
to  another  person's  DMF  and  that 
information  or  part  of  the  information  is 
relevant  to  a  preapproval  inspection, 
FDA  will  provide  the  information  to  its 
investigators. 

FDA  decUnes  to  impose  a  time  period 
within  which  it  must  submit 
information  in  a  DMF  to  its 
investigators.  Contacts  between 
appropriate  headquarters  reviewing 
personnel  and  FDA's  district  offices 
before  and  during  a  preapproval 
inspection  will  enstiie  that  the  field 
investigators  have  relevant  information 
from  a  DMF  in  a  timelv  manner. 

12.  One  comment  asked  that  the  rule 
include  a  provision  specifying  that 
>  "field  inspections  must  be  initiated  at 
least  30  days  after  receipt  of  information 
from  headquarters  and  the  field 
investigators  must  report  back  to 
headquarters  within  10  days  of  receipt 
of  the  information.  A  failure  to  do  so 
constitutes  an  agency  waiver  of  the 
preapproval  inspection  need." 

FDA  declines  to  revise  the  rule  to 
include  the  timeframes  suggested  by  the 
comment.  The  scheduling  of  inspections 
is  left  to  the  discretion  of  the  district 
offices.  District  preapproval  activitiee 
are  an  inherent  part  oi  the  agency's 
overall  review  process;  therefore, 
districts  are  responsible  for  timely 
responses  to  headquarters  assignments 
so  as  not  to  undtdy  delay 
recommendations  concerning  an 
application  approval.  As  discussed  in 
section  IILA.2.,  FDA  is  streamlining  its 


inspection  scheduling  and  reporting 
procedures  to  allow  for  inspections  to 
be  conducted  earUer  in  the  review 
process  and  to  avoid  bottlenecks  at 
clearance  time,  and  is  targeting 
increased  resources  for  its  preapproval 
inspection  program. 

C.  Scope  of  Requirements 

13.  Some  comments  objected  to 
imposing  new  requirements  on  NDA 
applicants  because  of  instances  of 
misrepresentation  and  fraud  by  some 
ANDA  applicants.  The  comments 
argued  that  FDA's  remedy  for  detection 
of  fraud  shouid  not  be  extended  to 
NT)A'8  becau-ia  of  differences  in  the 
developmern  sequences  for  original  new 
chemical  enlirv  dniR  products  and 
generic  drug  {.roJucts  and  the  very 
significant  diffsninces  in  the  review  of 
NDA's  and  ANDA's  by  FDA,  and  that 
the  problems  identified  by  FDA  with 
resfxect  to  generic  firms  could  be 
addressed  without  imposing  additional 
burdens  on  NDA  applicants.  One 
comment  viewed  the  new  requirements 
as  another  tax  on  innovation.  Another 
comment  believed  that  there  has  been 
integrity  in  the  approval  process  for 
NDA's  and  asserted  that  there  is  not  an 
adequate  basis  for  concluding  that  the 
new  submission  requirements  by 
research  companies  will  alleviate  or 
prevent  any  problem. 

The  agency  does  not  agree  that  the 
rule  should  apply  only  to  ANDA 
applicants.  FDA  cannot  assure  that 
NDA's  are  not  susceptible  to  fraud.  This 
rule  would  allow  FDA  to  prevent  and 
remedy  fraud  wherever  it  occurs  in  the 
new  drug  product  approval  process. 

14.  A  few  comments  requested 
clarification  of  the  types  of 
bioavailability  and  bioequivalence 
studies  that  are  subject  to 
§  314.50(d)(l)(ii)(b)  of  this  nile.  One 
comment  asked  whether  the  many  types 
of  clinical  pharmacology, 
pharmacokinetic,  and 
pharmacodynamic  studies  in  which 
blood  samples  are  routinely  collected 
for  analysis  during  clinical  development 
of  a  dosage  form  would  be  considered 
within  the  scope  of  the  regulation.  The 
comment  suggested  that  the  regulation 
apply  only  to  pivotal  bioavailability  and 
bioequivalence  studies,  i.e.,  those 
studies  that  define  the  absolute  or 
relative  bioavailability  of  a  new  drug 
and  studies  necessary  to  demonstrate 
the  bioequivalence  of  a  new  formulation 
to  that  which  was  previously  studied  in 
clinical  trials.  One  comment  suggested 
that  the  scope  of  the  submission 
requirements  for  NDA's  be  limited  to 
records  of  "a  batdi  representative  of  the 
batches  used  in  studies  of  the 


bioequivalence  or  bioavailability  of  the 
drug  product." 

FDA  agrees  that  clarification  of  the 
rule  is  necessary  and  has  revised 
§  314.50(d)(l)(ii)(b)  to  clarify  the 
bioavailability  and  bioequivalence 
studies  to  which  this  final  rule  applies. 

In  the  Federal  Register  of  April  28, 
1993  (58  FR  25918),  FDA  published  a 
final  rule  to  amend  its  current 
bioavailability /bioequivalence 
regulations  to  require  the  retention  for  a 

Secified  perioo  of  reserve  samples  of 
a  drug  products  used  to  conduct 
certain  bioavailability  or  bioequivalence 
studies,  and,  when  specifically 
requested,  to  release  the  reserve  samples 
to  FDA.  In  response  to  comment^  on  the 
interim  rule  published  in  the  Federal 
Register  of  November  8, 1990  (55  FR 
47034),  FDA  revised  §  320.38  (§  320.32 
in  the  interim  rule)  and  §  320.63  to 
clarify  the  bioavailability  and 
bioequivalence  studies  from  which 
reserve  samples  are  to  be  retained. 
Therefore,  IDie  the  final  rule  on  sample 
retention,  for  an  NDA,  this  rule  applies 
to  those  studies  comparing  the 
applicant's  proposed  product  with  that 
formulation  studied  during  pivotal 
cUnical  trials  to  establish  their 
equivalence;  and  for  an  ANDA,  this  rule 
applies  to  a  bioequivalence  study 
comparing  the  applicant's  proposed 
drug  product  to  the  approved  drug 
product  upon  which  the  applicant  relies 
for  approval  of  its  product. 

15.  Three  comments  argued  that 
submission  of  the  biopharmaceutics 
section  of  an  application  is  unnecessary 
because  that  section  includes  data  such 
as  statistical  and  raw  laboratory  data 
that  would  be  of  no  use  to  the  field 
investigator  for  a  preapproval 
inspection.  One  comment  suggested  that 
the  only  portions  of  this  section  that  are 
relevant  to  the  field  investigator's 
mission  are:  (1)  Information  about  the 
drug  product  used  to  conduct  a 
bioavailability  or  bioeouivalence  study 
such  as  composition  of  the  test  drug 
product,  certificates  of  analysis  for  the 
test  and  reference  products,  and 
comparative  dissolution  profile  for  the 
test  and  reference  products;  and  (2)  the 
synopsis  or  summary  of  the 
bioequivalence  study  results.  Another 
comment  suggested  that  data  identifying 
the  lots  used  to  conduct  bioavailability 
or  bioequivalence  studies  and  the 
manufacturing  site  for  the  lots  would  be 
information  needed  for  a  preapproval 
inspection.  The  comments  argued  that  a 
revision  of  the  rule  to  provide  for  the 
submission  of  an  additional  copy  of 
only  these  portions  of  the 
biopharmaceutics  section  would  resiilt 
in  a  saving  of  time  and  photocopy 
resources  for  applicants  as  well  as 
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greater  convenience  and  efficiency  ka 
FDA  investigaton  in  discharging  their 
preapproval  inspection  duties.  One 
comment  expressed  concern  that,  if  the 
entire  biopharmaceutics  secticm  was 
provided  to  the  district  offices, 
overzealous  inspectors  may  attempt  to 
conduct  a  pharmacokinetic  review. 

The  agency  has  carefully  considered 
these  comments  in  light  of  the 
objectives  of  its  preapproval  inspection 
program  and  the  regulatory 
requirements  most  appropriate  to 
achieve  these  objectives.  Based  on  this 
review,  the  agency  has  modified  the 
final  rule  to  remove  the  proposed 
provision  requiring  submission  of  an 
additional  copy  of  the  biopharmaceutics 
section  of  an  application. 

FDA  considers  an  applicant's 
comparative  in  vitro  dissolution  data  a 
critical  component  of  FDA's  approval  of 
new  drug  products,  especially  generic 
drug  products.  For  an  ANDA, 
comparative  dissolution  data  for  solid 
oral  dosage  form  drug  products  are 
necessary  to  show  comparability  of  the 
applicant's  proposed  drug  product  to  its 
brand  name  counterpart.  For  an  NDA, 
comparative  dissolution  data  for  solid 
oral  dosage  form  drug  products  are 
necessary  to  show  comparability  of  the 
applicant's  proposed  drug  product  to 
the  formulation  used  in  conducting  the 
pivotal  clinical,  bioavailability,  and 
stability  studies.  Where  comparative  in 
vitro  dissolution  data  are  required  in 
addition  to  an  in  vivo  bioeouivalence  or 
bioavailability  study  or  as  tne  sole 
bioequivalence  requirement,  the  data 
are  included  in  the  biopharmaceutics 
section  of  an  NDA  and  an  ANDA. 
During  preapproval  inspection,  FDA 
investigators  will  audit  an  applicant's 
comparative  dissolution  data  at  the 
fecility  where  the  testing  was 
conducted.  If  either  FDA's  headquarters 
reviewing  personnel  or  FDA's  field 
investigators  question  the  integrity  of 
the  comparative  dissolution  data 
submitted  to  FDA  by  an  applicant,  FDA 
will  arrange  with  its  field  investigators 
for  additional  audits.  If,  based  on  FDA's 
inspectlonal  experience  and 
headquarters  reviews  of  applications, 
the  agency  believes  additional 
requirements  are  needed  to  ensure  the 
integrity  of  the  data  submitted  in  the 
biophannaceutics  section  of  an  NDA  or 
ANDA  or  to  facilitate  its  preapproval 
inspections,  it  will  again  consider  the 
issue  and  propose  appropriate  revisions 
to  this  rule. 

16.  A  fsw  comments  asked  that  FDA 
clarify  the  types  of  stability  studies  that 
are  subject  to  §  314.50(d)(l)(u)(6}  of  this 
rule. 

This  requirmnent  is  limited  to 
primaiy  stability  studies,  i.e.,  those 


stability  studies  conduc  ed  with  the 
proposed  drug  product :  n  the  container 
closure  system  proposec'  fior  mariieting 
and  imder  storage  condj  tions  that 
support  the  proposed  e>piration  dating 
period.  For  an  ANDA,  gmerally  the 
stability  studies  are  conducted  with  the 
same  batch  of  the  drug  j  roduct  used  to 
conduct  bioequivalence  studies. 

17.  Four  comments  ar  ^ed  that  the 
explanation  provided  ir  the  proposed 
rule  describing  the  need  for  an 
additional  copy  of  the  aoplicant's  draft 
labeling  was  inadequate  because  it  did 
not  define  the  role  that  the  district  office 
will  have  in  label  reviev-,  especially  the 
package  insert  which  is  ncluded  in 
"labeling."  The  commei  ts  requested 
that  the  requirement  for  submission  of 

a  copy  of  the  applicant 'i;  draft  Idling 
be  deleted. 

FDA  has  reevaluated  '13A's  field 
investigators  need  for  a  :opy  of  the 
applicant's  draft  labeling  ouring  a 
preapproval  inspection  md  has 
concluded  that  its  field  nvestigators  do 
not  need  to  have  access  o  draft  labeling 
for  every  preapproval  ir  spection.  The 
agency  is  not  finalizing  he  proposed 
revision  of  §  314.50(e)(2  (ii)  that  would 
have  added  the  requirei  ent  for  the 
submission  of  an  additional  copy  of  an 
applicant's  draft  labelinr..  The  agency 
advises,  however,  that  i  -.  field 
investigators  may  ask  ai :  applicant  for  a 
copy  of  its  draft  iabelin{;  to  confirm 
consistency  with  applies  tion 
commitments.  For  exair  jsle,  an 
investigator  may  need  to  confirm  that  an 
applicant  can  meet  the  id  orage 
conditions  contained  in  iie  labeling  of 
its  proposed  drug  prodi  ct. 

D.  Number  of  Copies  of  en  Application 

18.  Two  comments  asksd  that  FDA 
clarify  in  the  introductory  paragraph  of 
§  314.50  that  extra  copioi  are  needed  for 
only  certain  sections  of  i  submission 
because  the  language  of  tJiat  paragraph 
implies  that  three  copie)  :)f  the  entire 
application  are  required. 

The  agency  does  not  believe  that  the 
language  of  Uie  introduclrry  paragraph 
of  $  314.50  has  the  implication 
attributed  to  it  by  the  ccmment.  As 
proposed,  an  applicant  would  submit 
three  copies  of  an  applii.a  ion:  An 
archival  copy  and  two  r)v  ew  copies. 
The  content  of  the  archive  1  copy  and  of 
the  two  review  copies  ic  sni  fcuth  at 
§  314.50  (h)(1)  and  (h)(2),  ^pectively 
The  final  rule,  however^  n  tains  the 
current  requirement  for  oc  e  review  copy 
and  requires  an  additional  copy  of  the 
chemistry  section  of  an  VDA  and 
ANDA,  each  amendment  to  that  section, 
and  eadi  chemistry  sup  3l€ment,  which 
is  the  field  copy.  FDA  his  added  new 


§  314.S0(h)(3)  to  describe  the  content  of 
the  field  copy. 

19.  Several  comments  questioned 
whether  one  additional  copy  of  the 
chemistry  section  of  an  NDA  would  be 
adequate  in  some  instances  to  facilitate 
a  preapproval  inspection.  The 
comments  argued  that,  for  new  chemical 
entities,  as  many  as  10  or  more  sites 
may  be  specified  in  an  NDA,  including 
those  for  the  manufecture  of  bulk  drug, 
drug  product  formulation,  and 
packaging  operations.  Frequently,  these 
sites  and  operations  are  located  in 
geographically  diverse  areas  covered  by 
different  FDA  regional  offices  and  may 
be  separated  from  (he  company's 
research  focility  where  stabihty  data  • 
were  generated  and  where  the 
bioavailability  study  was  conducted.  As 
an  alternative  proposal,  the  comments 
suggested  that  the  reviewing  chemist 
determine  the  number  of  additional 
copies  of  the  chemistry  section  and  all 
amendments  based  on  the  number  of 
inspections  requested  by  the  reviewing 
chemist.  The  additional  copies  could  be 
checked  for  accuracy  by  the  reviewing 
chemist  before  issuance  to  the  field. 
Other  comments  suggested  that,  if  the 
intent  is  to  provide  the  district 
investigaton  with  the  additional 
information,  the  information  could  be 
provided  by  the  applicant  to  the  field 
investigator  or  the  district  office  at  the 
time  of  an  inspection  (or  earlier,  if 
requested).  The  comments  argued  that 
this  would  result  in  reduced  need  for 
storage  space  of  documents  at  FDA,  lesf 

{>ossibihty  or  probabihty  of  document 
OSS  or  mismanagement  at  FDA,  and 
reduced  dollar  cost  to  the  agency.  The 
investigator  would  be  able  to  see  the 
actual  data  and  accompanying 
supporting  data  on  site  and  be  directed 
to  the  scientists  involved  with  such 
data,  resulting  in  a  better  evaluation. 
Another  comment  suggested  submission 
to  FDA  at  a  time  designated  by  the 
reviewing  chemist  of  an  updated  final 
field  copy  or  copies  which  would 
incorporate  amended  information  and 
technical  section  revisions.  This  would 
reduce  the  volume  of  data  requiring 
field  review  by  eliminating  superseded 
or  obsolete  references  and  permit  the 
submission  of  an  additional  copy  if 
more  than  one  district  will  be 
conducting  inspections.  Still  another 
comm«it,  arguing  for  submission  of  the 
additional  copy  by  the  applicant  to  the 
applicable  local  district  directly, 
asserted  that  FDA  neither  has  the 
resources,  manpower,  nor  systems  in 
place  in  its  review  and  documentation 
areas  to  comply  with  the  proposal  in  an 
efficient  and  timely  manner,  and  that 
experience  indicates  appUcations  and 
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other  submissions  inevitably  get  lost, 
misplaced,  or  misfilad.  The  comment 
stated  that  verification  of  submission 
directly  to  the  district  could  be  made  in 
cover  letters  with  an  applicant's  NDA, 
ANDA,  amendment,  and  supplemental 
application  submission  to  FDA. 

FDA  acknowledges  that  a  preapproval 
inspection  may  involve  more  than  one 
facility  per  NDA  or  ANDA.  The  purpose 
of  the  requirement  for  the  submission  of 
an  additional  copy  of  the  chemistry 
section  is  to  provide  FDA's  field 
investigators  with  the  information  to 
audit  application  commitments  and 
statements  against  actual  manufacturing 
practices  and  to  assure  early  detection 
of  fraudulent  practices  by  an  applicant. 
FDA's  objective  is  to  achieve  this 
purpose  without  imposing  unnecessary 
burdens  on  the  industry  and  FDA.  In 
light  of  this  objective  and  FDA's 
consideration  of  the  comments,  FDA 
concludes  that  it  is  appropriate  to 
permit  US.  applicants  to  provide  the 
additional  qopy  of  the  chemistry  section 
and  all  amendments  to  that  section 
directly  to  the  applicant's  home  FDA 
district  office  who  will  then  provide  the 
FDA  district  offices  that  cover  the 
inspection  site(s)  with  the  information 
needed  to  conduct  a  preapproval 
inspection.  The  procedure  set  forth  in 
the  proposed  rule  was  based  on  FDA's 
concern  that  if  the  additional  copy  was 
provided  by  the  applicant  directiy  to  the 
district,  there  was  a  possibility  that  the 
copy  provided  to  the  district  would 
differ  from  that  submitted  to  FDA 
headquarters.  To  alleviate  this  concern 
under  the  revised  procedure  in  this  final 
rule,  FDA's  ORA  will  conduct  periodic 
evaluations,  with  the  cooperation  of 
FDA's  CDER,  to  assess  whether  the 
copies  sent  to  the  home  district  by  the 
applicant  are  identical  to  the  copies  sent 
to  FDA  headquarters.  ORA  will  prepare 
specific  criteria  for  these  evaluations.  In 
the  case  of  a  foreign  applicant,  the  final 
rule  provides  that  the  additional  copy 
be  sent  with  the  applicant's  original 
submission  to  the  appropriate  address 
designated  under  $  314.440.  In  addition, 
the  final  rule  provides  that  this 
additional  copy  shall  be  a  certified 
copy,  i.e.,  a  responsible  corporate 
official  must  certify  that  the  copy  is  a 
true  copy  of  that  submitted  to  FDA 
headquarters.  The  final  rule  also 
provides  that  a  U.S.  applicant  include  in 
its  submission  to  FDA  headquarters  a 
statement  certifying  that  the  applicant 
has  provided  to  its  home  FDA  district 
office  the  required  information. 

FDA  now  rumishes  colored  binders  to 
applicants  free  of  charge  for  organizing 
their  applications.  FDA  intends  to  use  a 
specific  color  binder  for  the  field  copy 
of  an  application.  Applicants  may 


request  supplies  of  the  field  copy  binder 
(FDA  Form  2626h]  from  Consolidated 
Forms  and  Publications  Distribution 
Center,  Washington  Commerce  Center, 
3222  Hubbard  Rd.,  Landover,  MD 
20785. 

E.  Batch  Pmduction  Record 

20.  Three  comments  asked  FDA  to 
clarify  what  is  intended  to  be  included 
in  the  batch  production  record. 

A  batch  production  record  is  that 
record  described  under  §211.188  of  the 
CGMP  regulations. 

21.  Two  comments  argued  that  the 
information  contained  in  the  batch 
production  records  is  directly  related  to 
CGMP  requirements  and  that  FDA 
would  be  able  to  verify  the 
manufacturing  procedures,  batch  size, 
and  formulations  used  in 
bioavailability,  bioequivalence,  and 
stability  studios  during  a  preapproval 
inspection  Therefore,  FDA  should  not 
burden  the  applicant  by  requiring  that 
batch  production  records  be  submitted 
in  an  application. 

FDA  aoes  not  agree  with  these 
comments.  The  batch  production 
records  are  significant  to  an  FDA 
headquarters  reviewer  because  they 
characterize  the  methods  used  in,  and 
the  facilities  and  controls  used  for,  the 
manufacture,  processing,  and  packaging 
of  the  product  used  to  conduct  the 
bioavailability,  bioequivalence,  and 
stability  studies.  FDA  reviewers  must  be 
assured  that  the  specific  manufacturing 
process  used  to  manufacture  and  control 
the  batches  used  to  perform  the  pivotal 
bioavailability  and  bioequivalence 
studies  and  the  primary  stability  studies 
necessary  for  approval  of  an  NDA  or 
ANDA  are  comparable  to  those 
represented  in  the  applicant's  NDA  or 
ANDA  for  production  of  the  commercial 
batches.  (Also,  see  discussion  under 
section  III.E.24.  and  III.I.33.) 

22.  Existing  regulations  at 

S  314.50(d)(l)(ii)  require,  in  part,  a 
description  of  the  manufacturing 
procedures  for  the  drug  product  for 
which  the  applicant  is  seeking  approval. 
One  comment  asked  whether  the 
description  of  the  manufacturing 
procedure  required  under 
§  314.50(d)(l)(ii)  or  the  batch  record  will 
be  considered  the  "official 
manufacturing  procedure,"  asserting 
that,  if  the  batch  record,  which  is  more 
detailed  and  may  not  reflect  ranges 
established  during  the  development  of  a 
product,  is  binding,  it  may  be  necessary 
to  file  supplements  for  variations  within 
the  description  required  by  existing 
regulations. 

The  description  of  the  manufacturing 
procedures  required  under 
$  314.50(d)(l)(ii)  represents  an 


applicant's  proposed  procedures  for 
commercial  production  of  the 
applicant's  product  and  permits  FDA  to 
determine  whether  or  not  the 
procedures  can  produce  the  proposed 
drug  product  and  whether  the 
procedures  are  adequate  to  determine 
and  preserve  the  product's  identity, 
strength,  quality,  and  purity.  The  level 
of  detail  required  in  this  description 
will  vary  according  to  the  nature  of  the 
drug  product  and  FDA's  familiarity  with 
the  product.  This  final  rule  requires  an 
applicant  to  include  in  the  chemistry 
section  of  an  NDA  either  the  proposed 
or  actual  master  production  record  or  a 
comparably  detailed  description  of  the 
applicant's  production  process  for  a 
representative  batch,  and  for  an  ANDA, 
the  proposed  or  actual  master 
production  record  to  be  used  for  the 
manufacture  of  a  commercial  lot.  (See 
section  III.I.33.)  The  contents  of  a  master 
production  record  are  described  at 
§  211.186  of  FDA's  CGMP  regulations. 
On  the  other  hand,  a  batch  production 
record  characterizes  the  precise 
methods  used  in,  and  the  facilities  and 
controls  used  for,  the  manufacture, 
processing,  and  packing  of  each  batch  of 
an  applicant's  pi;oposed  product.  For 
ANDA's,  except  for  changes  that  are 
necessary  to  accommodate  the 
difference  in  size  between  the  test  and 
production  batches,  these  same 
methods,  facilities,  and  controls  must  be 
applied  to  the  manufacture  of 
production  batches  of  the  applicant's 
drug  product  to  provide  assurance  that 
the  applicant's  product  remains 
bioequivalent  to  its  brand  name 
counterpart.  For  NDA's,  the  specific 
manufacturing  process  used  to 
manufacture  and  control  the  clinical 
batches  and  the  batches  used  to  conduct 
bioavailability  and  stability  studies 
must  be  comparable  with  the 
manufacturing  processes  used  for  future 
commercial  production  to  assure  safety 
and  effectiveness  of  the  applicant's 
marketed  product. 

Under  the  CGMP  regulations,  a  batch 
production  record  is  required  to  include 
an  accurate  reproduction  of  the  master 
production  record  for  the  size  of  batch, 
strength,  and  dosage  form  to  be 
manufactured.  FDA  fully  expects 
applicants  to  amend  a  pending 
application  or  submit  a  supplement  to 
an  approved  application  providing  for 
significant  changes  to  the  manufacturing 
procedures  described  by  an  appUcant  in 
a  master  production  record  or,  in  the 
case  of  an  NDA,  in  its  detailed 
description  of  its  manufacturing  process 
if  submitted  in  lieu  of  a  proposed  or 
actual  master  production  record. 
Although  neither  the  CGMP  regulations 


Federal  Register  /  Vol.  58.  No.  172  /  Wednesday,  September  8,  1903  /  Rules  and  Regulations  47347 


nor  the  regulations  under  S  314.50  use 
the  term  "official  manufactiuing 
procedure,"  FDA  considers  the  master 
production  record  as  representing  the 
applicant's  manufacturing  process  for  a 
commercial  lot. 

23.  One  comment  asked  for 
clarification  of  a  statement  in  the 
preamble  which  indicated  that  batches 
used  for  bioequivalence  studies  and 
those  represented  in  the  application 
differed;  for  example,  in  some  instanqes 
batches  were  smaller.  The  comment 
read  this  passage  in  the  preamble  to 
imply  that  full  commercial  scale  batches 
were  needed  for  such  studies  and  asked 
FDA  to  clarify  the  statement. 

FDA  believes  the  comment 
misunderstood  the  preamble  statement. 
The  preamble  discussion  described 
actual  situations  where  information 
submitted  in  an  ANDA  about  the 
batches  of  a  drug  product  used  to 
conduct  a  bioequivalence  study  (test 
batches]  differed  from  the  information  at 
the  manufacturing  facility  about  those 
same  latches.  For  example,  the  batch 
production  record  at  the  manufacturing 
facility  showed  manufacture  of  a 
smaller  size  batch  than  the  batch 
production  record  for  that  batch 
submitted  in  the  applicant's  ANDA.  The 
batch  production  record  at  the 
manufacturing  facility  for  a  test  batch 
must  be  identical  to  that  submitted  to 
FDA  in  an  application.  This  preamble 
discussion  in  no  way  implies  that  full 
commercial  size  batches  are  required  as 
test  batches. 

24.  One  comment  referred  to  a 
statement  in  the  preamble  that  "FDA 
must  also  be  assured  that  the  batches 
used  to  perform  bioavailability, 
bioequivalence,  and  stability  tests 
necessary  for  approval  do  not  differ 
from  batches  of  the  drug  product 
represented  in  the  applicant's  NDA  or 
ANDA  and  subsequently  marketed"  and 
asked  FDA  to  define  "do  not  differ." 

The  language  "do  not  differ"  means 
that  the  methods,  facilities,  and  controls 
described  in  the  batch  production 
records  for  the  batches  used  to  conduct 
the  pivotal  bioavailabiUty  and 
bioequivalence  studies  and  the  primary 
stability  studies  must  be  comparable  to 
those  described  in  the  NDA  or  ANDA 
for  production  of  a  commercial  lot  of  the 
applicant's  proposed  drug  product.  For 
example,  the  equipment  ^ould  be  of 
the  same  design  and  operating 
principles,  but  may  differ  with  respect 
to  capacity  because  of  the  difference  in 
size  between  a  test  batch  and 
production  batch.  The  standard 
operating  procedures  should  be  the 
same  for  the  test  batch  and  production 
batch  except  for  changes  necessary  to 
acconunodate  the  larger  size  of  the 


production  batch.  (Also,  see  discussion 
tmder  section  III.I.33.) 

F.  Specifications  and  Test  Frocedures 

25.  Three  comments  contanded  that, 
for  NDA's,  specifications  aid  test 
methods  employed  for  the  c  omponents 
and  drug  product  evolv)  dunng  the 
development  of  the  dosige  orm.  This 
information  is  routinely  submitted  to 
FDA  as  part  of  the  IND  process  during 
development  studies.  The  comments 
argued  that  the  need  to  resubmit  this 
information  in  the  NDA  is  cot 
warranted  from  a  reguletory  perspective 
and  not  adequately  just  fied  by  the 
agency  in  the  proposal. 

The  agency  did  not  intend  that  an 
applicant  resubmit  information  about 
the  specifications  and  test  procedures 
for  each  component  and  for  the  drug 
product  used  to  conduct  a 
bioavailability,  bioequivalence,  or 
stability  study  if  the  Information  was 
previously  submitted  ir  an  IND.  Section 
314.50(g)(1)  provides  that  an  apphcant 
may  incorporate  information  submitted 
previously  by  reference.  A  reference  to 
such  information  in  accordance  with 
§ 314.50(g)(1)  would  saisfy  the 
reporting  requirement  8t 
S  314.50(d)(l)(ii)(b)  of  ttiis  rule. 

26,  One  comment  contended  that  the 
requirement  for  specifications  and  test 
procedures  was  too  broad  ar  d 
unrealistic,  and  suggested  that  the 
requirement  be  limited  by  definition  to 
the  components  of  the  product  to  be 
marketed  (not  including  developmental 
forms  of  the  product),  and  that  Uiere  be 
no  additional  submission  of 
specifications  and  test  procediues  for 
nonactive  compendial  tems  when 
standardized  procedures  are  used.  The 
comment  argued  that  the  su(igested 
limitation  would  avoid  burdening  the 
review  process  Mrith  the  min  atiae  of  the 
documentation  which  supports  the 
manufactiuing  process 

As  discussed  previously  in  this 
preamble,  the  requirements  of 
S  314.50(d)(l)(ii)(6)  apply  only  to  the 
components  and  the  drug  product  used 
to  conduct  the  pivotal  bioavailability 
and  bioequivalence  studies  and  to  the 
primary  stability  studies,  and  thus  do 
not  apply  to  developmental  forms  of  the 
drug  product.  Reference  to  the  current 
edition  of  the  U.S.  PhaTnacopeia 
(U.S.?.)  and  the  National  Formulary 
(N.F.)  may  be  made  for  compendial 
components  to  satisfy  relevant 
requirements  under  § ;  14.50(d)(l)(ii)(b) 
of  this  final  rule,  and,  tis  discjssed 
above,  an  applicant  mcy  incorporate 
information  submitted  previously  to 
FDA  by  reference. 


G.  Names  and  Addresses  of  Sources  of 
Components  and  of  the  Container  and 
Closure  System  for  the  Drug  Product 

27,  Several  conunents  addressed  the 
requirement  at  S  314.50(d)(l)(ii)(6)  to 
provide  the  names  and  addresses  of  the 
sources  of  the  components  and  of  the 
container  and  closure  system  for  the 
drug  product.  The  comments  expressed 
concern  that  the  requirement  could  be 
interpreted  as  restricting  the  source  of 
excipients  to  those  used  in  the 
bioavailabiUty/bioequivalence  batches 
or  of  the  market  container  used  for 
stabiUty  lots  for  the  commercial  product 
without  the  approval  of  a  supplement. 
This  would  prevent  the  applicant  from 
using  components  of  equivalent  quality 
from  a  new  supplier  until  such  approval 
is  obtained.  One  comment  argued  that 
this  is  not  current  practice  with  NDA 
products  and  is  totally  inconsistent  with 
the  development  of  U.S.P.  and  N.F. 
specifications  for  inactive  ingredients, 
which  the  agency  has  endorsed  in  the 
past.  The  comments  asserted  that, 
except  for  the  drug  substance,  it  is 
unnecessary  to  submit  the  name  and 
address  of  each  source  of  the  raw 
materials  or  components.  One  comment 
suggested  that  the  requirement  apply 
only  to  suppliers  of  noncompendial 
inactive  ingredients.  The  suppliers  of 
compendial  inactive  components  used 
to  manufacture  the  drug  product  may 
change  depending  on  the  availability 
and  price  of  the  component.  Thus,  it  is 
not  economically  feasible  to  restrict  the 
source  of  these  components  to  those 
suppliers  identified  in  the  application. 
For  inactive  components  that  comply 
with  compendial  specifications,  the 
comment  argued  that  it  is  sufficient  for 
a  sponsor  to  accept  these  materials 
based  upon  each  supplier's  certificate  of 
analysis,  and  to  periodically  test 
representative  material  from  each 
supplier  to  ensure  compUance  with 
compendial  standards  and  tXMP 
principles. 

The  provision  at  §  314.50(d)(l)(ii)(6) 
has  been  revised  to  require  that  the 
applicant  provide  the  names  and 
addresses  of  the  sources  of  only  the 
active  ingredient  and  noncompendial 
inactive  ingredient  components  as 
suggested  by  the  comments.  The 
provision  is  not  intended  to  require  that 
an  applicant  submit  a  supplemental 
application  for  a  change  in  the  suppUer 
of  an  inactive  component.  Because 
specifications  for  noncompendial 
components  may  differ  among 
suppliers,  FDA  concludes  that  the 
information  about  the  sources  of 
noncompendial  inactive  ingredients  is 
necessary  to  ensure  that  these 
components  are  properly  controlled. 


i 
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The  final  rule  retains  the  proposed 
provision  to  provide  the  name  and 
addn>8*  of  ihe  source  of  the  container 
and  cio8>ir^  system. 

H.  Te^t  Ft'sults  for  Components  and 
Drug  Product 

28  On  its  ovm  initiative,  the  agency 
has  removttd  proposed 
§  31 4.50(d)i  I  )[ii){d)  and  Incorporated 
the  requirement  under 
§  314.50(d)(  l)(ii)(fe).  The  requirement  for 
the  submission  of  components  and  drug 
product  test  results  was  intended  to 
apply  only  to  the  batches  used  to 
conduct  the  pivotal  bioavailability  and 
bioequi  valence  studies  and  primary 
stabihty  studies.  This  corrects  an 
inadvertent  misplacement  of  the 
requirement  in  the  proposed  rule. 

29.  One  comment  auked  that  the  FDA 
clarify  the  regulation  at  proposed 
§  314. 50{d)( l)liij(  J),  which  would 
require  an  apphcant  to  include  in  its 
NDA  or  AhfDA  submission  the 
components  and  drug  product  test 
results  obtained  under  SS  211.84  and 
211  165.  respectively,  for  the  batches 
used  to  conduct  bioavailability, 
bioequivalence,  and  stability  studies. 
The  comment  argued  that  the  language 
pertaining  to  §  211.84  appears  to  require 
testing  of  all  inactive  ingredients  used  to 
manufacture  the  bioavailability, 
bio^uivalence,  and  stability  batches; 
however,  for  inactive  ingredients  in 
particular.  FDA  reviewers  have  always 
accepted  manufarturers'  certificates  of 
analysis  provided  that  the  manufacturer 
of  the  drug  product  has  fully  validated 
the  data  contained  in  a  certificate  of 
analysis. 

FDA  does  not  agree  with  the 
comment's  interpretation  of  the 
language  of  proposed 
$  314,50{d)(lJ{ii)(c/)  about  component 
testing.  The  requirement  in  the 
proposed  rule  and  in  this  final  rule  is 
consistent  with  the  requirements  at 
§  211.84.  Final  S  314.50(d)(l}(ii)(6) 
(proposed  §  314.50(d)(l)(ii)(cn)  only 
requires  component  test  results  as 
required  by  S  211.84(d).  Section 
211.84(d)(2)  permits  acceptance  of,  in 
lieu  of  component  testing  by  the 
manufacturer,  "a  report  of 
analysis  •  •  •  frora  the  supplier  of  a 
component,  provided  that  at  least  one 
specific  identity  test  is  conducted  on 
such  componeet  by  the  manufacturer, 
and  provided  that  tha  manufacturer 
establishes  the  reliability  of  the 
supplier's  analysis  through  appropriate 
vahdation  of  the  supplier's  test  results 
at  appropriate  intervals."  Therefore,  this 
final  rule,  consistent  with  §  211.84(d)(2), 
permits  applicants  to  submit  a 
supplier's  report  of  analysis  (certificate 
of  analysis)  provided  the  identity  testing 


and  validation  as  required  by  that 
provision  have  been  performed  by  the 
manufacturer. 

30.  One  comment  argued  that  the 
requirement  for  component  test  results 
be  limited  to  components  of  the  product 
to  be  marketed  (not  including 
developmental  forms  of  the  product), 
and  there  be  no  additional  submission 
of  test  results  for  nonactive  compendial 
components,  when  standardized 
procedures  are  used.  Another  comment 
requested  that  the  final  rule  be  modified 
so  that  this  requirement  apply  only  to 
drug  products  used  for  pivotal 
bioavailabiUty  and  bioequivalence 
studies  and  for  primary  stability  study 
lots  for  the  proposed  drug  product  in 
the  proposed  market  containers. 

As  discussed  in  sections  III.C.14.  and 
III.H.28.,  the  requirement  for  the 
submission  of  components  and  drug 
product  test  results  applies  only  to  the 
drug  products  used  to  conduct  pivotal 
bioavailabiUty  and  bioequivalence 
studies  and  primary  stability  studies. 
The  final  rule  has  been  revised 
accordingly.  FDA  does  not  agree  that 
test  results  should  not  be  submitted  for 
inactive  compendial  components.  These 
test  restilts  are  critical  to  FDA's 
determination  that  the  batches  of  the 
drug  product  used  for  conducting  the 

Eivotal  bioavailability  and 
inequivalence  studies  and  the  primary 
stability  studies  were  manufacttired 
with  components  that  meet  compendial 
specifications. 

31.  One  comment  suggested  that 
component  testing  information  be 
required  at  the  time  of  the  preapproval 
inspection  rather  than  at  the  time  of  an 
original  NfDA  submission.  Although  the 
comment  understood  the  agency's 
desire  to  obtain  acctirate  information  to 
detect  fraudulent  submissions,  the 
comment  believed  that  the  proposed 
requirement  to  include  results  of 
component  testing  in  an  NDA  would 
add  considerably  to  the  size  of  an  NDA, 
but  it  would  add  little  value.  Two 
comments  ai^ed  that  the  test  results  for 
the  componHnts  and  drug  product  for 
the  batches  used  in  the  bioavailability, 
bioequivalence,  and  stability  studies  are 
akeady  subject  to  CCMP  requirements 
and  are  available  for  FDA's  review  when 
conducting  preapproval  inspections. 
The  comments  asserted  that  including 
such  data  in  an  applicalion  would 
unnecessarily  increase  the  volume  of 
information  submitted  without  any 
benefit  in  value,  and  would  likely 
contribute  to  confusion  and  lengthier 
reviews. 

FDA  does  not  agree  with  the 
comments.  The  requirement  for  the 
submission  of  component  test  results 
applies  only  to  testing  of  the 


components  of  the  drug  product  from 
the  batches  used  to  conduct  pivotal 
bioavailabiUty  and  bioequivalence 
studies  and  the  batches  used  to  conduct 
primary  stability  studies.  (See 
discussion  in  sections  III.C.14.  and 
III.H.28.)  This  testing  information  is 
critical  to  FDA's  determination  that  the 
bioavailability,  bioequivalence,  and 
stabUity  batches  were  manufactured 
with  components  that  met  the 
apphcant's  specifications  or  compendial 
standards  for  identity,  quaUty,  strength, 
and  purity.  Thus.  FDA  does  not  aeree 
that  component  test  results  are  of  little 
value  and  would  likely  contribute  to 
confusion  and  lengthier  reviews. 

32.  Two  comments  asked  that  FDA 
define  the  term  "component"  as  used  in 
proposed  S314.50(d)(l)(ii)(rf). 

Tne  term  "component"  in  proposed 
8314.50(d)(l)(u)(cfland 
8314.50(d)(l)(ii)(b)  of  this  final  rule  is 
used  as  FDA  has  defined  the  term  in 
§  210.3(b)(3)  of  FDA's  (XM?  regulations 
(21  CFR  210.3(b)(3)).  The  agency  notes 
that  the  term  is  used  in  existing 
S314.50(d)(l)(ii)  (redesignated  in  this 
final  rule  as  8  314.50(d)(l)(ii)(o)),  and 
that  use  is  consistent  with  the  definition 
ofthe  term  in  S  210.3(b)(3). 

/.  Master  Production  Record 

33.  Several  comments  addressed  the 
proposed  provision  in 

8  314.50(d)(l)(ii)(c).  which  would 
require  an  NDA  and  an  ANDA  to 
include  the  master  production  record  to 
be  used  for  the  manufacture  of  a 
commercial  lot  of  the  drug  product  for 
which  the  applicant  is  seeking  approval. 
The  comments  argued  that  the 
application  of  this  proposed  provision 
as  part  of  the  preapproval  Inspection 
program  does  not  recognize  the 
distinction  between  an  NDA  and  an 
ANDA.  Typically,  an  NDA  Is  submitted 
at  an  earlier  development  stage  than  an 
ANDA.  "The  comments  asserted  that,  in 
the  development  of  a  new  drug,  the 
batches  of  the  drug  product  used  in  the 
bioavailability,  bioequivalence,  and 
stability  studies  will  not  necessarily 
have  been  manufactured  using  a  fully 
validated  process.  Only  after  full 
validation  is  completed  is  the  final 
master  production  record  generated. 
Some  comments  expressed  concern  that 
submission  of  the  master  production 
record  with  the  NDA  submission  would 
constitute  a  firm  commitment  for  the 
final  manufacturing  process  which 
could  not  be  modified  as  a  result  of  final 
scaleup  and  validation.  The  comments 
argued  that  to  wait  for  final  scaleup  and 
validation  to  be  completed  before 
submission  of  an  NDA  is  impractical 
and  would  result  in  significant 
submission  delays  and  would  result  in 
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the  loM  of  opportunity  to  continue 
proceu  development  and  achieve 
proceu  improvement.  Some  commentB 
suggested  mat  the  regulation  require  the 
development  of  master  production 
records  for  NDA's  coincident  with  the 
creation  of  validation  protocols  that  can 
be  reviewed  just  prior  to  NDA  approval. 
Any  differences  between  these  initial 
master  production  records  and  the 
documents  describing  the 
manufacturing  of  the  drug  product  for 
bioavailability,  bioequivalence,  and 
stability  studies  would  be  fully  justified 
and  recorded  in  the  respective  batch 
record  file  under  the  CGMP  regulations. 
A  few  comments  suggested  that  the 
information  in  an  NDA  about  the 
applicant's  manufacturing  process 
should  conform  to  the  current  FDA 
"Guideline  for  Submitting 
Documentation  for  the  Manufacture  of 
and  Controls  for  Dnig  Products,"  which 
allows  for  manufacturing  process 
information  to  be  provided  as  a  suitably 
detailed  description  together  with  a 
schematic  diagram. 

FDA  recognizes  the  difiierences 
between  NDA's  and  ANDA's  with 
respect  to  the  drug  approval  process  as 
discussed  by  the  comments.  Given  these 
differences,  FDA  has  reevaluated  the 
objectives  of  the  preapproval  inspection 
program  and  the  regulatory 
requirements  most  appropriate  to 
implement  them.  The  ANDA  approval 
process  necessarily  focuses  on  the 
applicant's  ability  to  manufocture  a 
product  of  acceptable  quality  that  will 
be  bioequivalent  to  the  drug  product  it 
is  copying,  whose  safety  and 
effectiveness  are  established.  Ordinarily, 
at  the  time  of  submission  of  an  ANDA. 
a  generic  applicant  will  have 
manufactured  a  single  batch  of  its 
proposed  drug  product  for  conducting 
the  required  bioequivalence  and 
stability  studies,  fhus,  the  applicant  has 
little  experience  in  manufacturing  its 
proposeid  drug  product.  This  test  batch 
must  be  produced  using  equipment 
appropriate  for  production  of  a 
commercial  lot.  In  addition,  the  same 
standard  operating  procedures  and 
controls  for  the  manu&cture  of  the  test 
and  commercial  lots  and  the 
formulation  must  be  the  same  except  for 
changes  necessary  to  accommodate  the 
difference  in  size  between  a  test  batch 
and  commercial  batch.  FDA's  interim 
policy  on  batch  size  and  production 
conditions  for  test  batches  for 
nonantibiotic,  solid  oral  dosage  form 
drug  products  is  set  forth  in  ODER'S 
Office  of  Generic  Drugs'  (OGD)  Policy 
and  Procedure  Guide  22-90  (Revised) 


dated  September  13, 1  )90.2  In  reviewing 
an  ANDA.  FDA  needs  to  be  assured  that 
the  bioequivalence  batches  and  the 
production  batches  an  made  by 
comparable  procedures  and  equipment. 
A  chiange  in  the  applicant's 
manufacturing  proced  ore  and^or 
equipment  for  the  pro<luction  batches 
may  affect  the  bioequivralence  of  the 
applicant's  proposed  ])roduct. 

On  the  other  nand,  im  NDA  applicant 
has  from  1  to  5  years  experience 
manufacturing  a  serieti  of  pilot  plant 
production  batches  dijing  the  IND 
phases  for  clinical,  bioavailability,  and 
stability  studies.  F^lot  plant  production 
simulates  full  scale  production.  FDA 
recognizes  that  as  the  clinical  trials 
proceed,  manufacturlig  procedures, 
specifications,  and  ter t  methods  may 
need  to  be  modified  or  refined.  It  is 
appropriate  that  the  processes  by  which 
a  drug  product  is  mar  ufactured  in  the 
development  stage  be  well  documented 
and  controlled  in  ordar  to  assure  the 
reproducibility  of  the  produc^.  for 
further  testing  and  for  ultimate 
commercial  production.  When  drug 
development  reaches  the  stage  where  a 
drug  product  is  produced  for  clinical 
trials,  compliance  wi  ii  the  CGMP 
regulations  is  required.  Thus, 
compliance  with  CG^^  regulations 
mandates  that  applicints  document  the 
specific  manufacturing  process  used  to 
manufactiu^  and  control  the  clinical 
batches  as  well  as  th(  pivotal 
bioavailability  and  piimary  stability 
batches.  This  is  necessary  to  ensure  that 
a  product's  performaice  characteristics 
that  influence  its  safety  and  ef^cacy  are 
maintained  throughout  the  manufacture 
of  the  clinical,  bioavtilability,  and 
stahjlity  study  batches.  Such  data  in  an 
NDA  will  be  used  to  demonstrate  the 
comparabiUty  of  the  nanufac'uring 
processes  used  for  the  clinical, 
bioavailability,  and  stability  b^atches 
with  manuCacturing  processes  to  be 
used  for  future  commercial  production. 
At  the  time  of  submi  ision  of  in  NDA, 
FDA  would  expect  that  enougii  would 
be  known  about  the  ]}roposed  product's 
physical  and  chemical  properties, 
stability,  and  product  perfoni  ance 
characteristics  that  any  subset^uent 
changes,  if  necesser) ,  in  the 
manufacturing  process,  specifications, 
and  test  methods  for  proauction  of  the 
commercial  lot  woula  be  minimal. 

Because  of  the  difj  erences  in 
manufacturing  experience  between  NDA 
and  ANDA  applicants,  as  discussed 
above,  FDA  concludes  that  it  is 


i  OO)  Policy  and  Procadun  Cuida  22-90 
[R«viMd)  U  •▼ailaid*  fros  CDER't  ExecutiTt 
S«ci«UrUt  Staff  (HFD-e),  Food  and  Drug 
Adminiitiation.  7500  SUbdiah  PL,  Rocknlle,  MD 
20855. 


appropriate  to  permit  the  submission  of 
different  information  by  NDA  applicants 
than  by  ANDA  applicants  with  respect 
to  the  type  of  information  needed  by 
FDA  to  ensure  that  an  applicant  has 
demonstrated  comparabiuty  of  its 
manufacturing  processes  used  for  the 
bioavailability,  bioequivalence,  and 
stability  studies  with  manufoctiiring 
processes  to  be  used  for  a  commercial 
lot.  Therefore,  for  an  NDA, 
§314.50(d)(l)(ii)(c)  of  this  final  rule 
requires  the  submission  of  either  a 
proposed  or  actual  master  production 
record  or  a  comparably  detailed 
description  of  the  production  process 
for  a  representative  batch.  This 
continues  the  current  practice  set  forth 
in  FDA's  "Guideline  for  Submitting 
Documentation  for  the  Manufacture  of 
and  Controls  for  Drug  Products"  as 
suggested  by  one  comment.  For 
ANDA's,  §  314.94(a)(9)  of  this  final  rule 
(proposed  §  314.55(e)(2)(i])  and  for 
applications  submitted  under  §  314.54, 
§  314.54(a)(l)(i)  and  (a)(2)  require  the 
submission  of  either  a  proposed  or 
actual  master  production  record.  A 
detailed  description  of  the  production 

Erocess  for  a  representative  batch,  in 
eu  of  a  proposed  or  actual  master 
production  record,  would  not  be 
acceptable.  This  is  because,  as  noted 
above,  at  the  time  of  submission  of  an 
ANDA,  most  generic  applicants  have 
little  experience  in  manu&ct\uing  its 
proposed  product.  Therefore,  at  the  time 
of  submission  of  an  ANDA,  an  applicant 
must  document  in  either  a  proposed  or 
actual  master  production  record  that 
scaleup  will  not  result  in  a  product 
quality  difference  between  the  batch 
used  for  bioequivalence  and  stability 
testing  and  the  production  batch.  For 
both  NDA's  and  ANDA's.  the  final  rule 
requires  that  a  proposed  or  actual 
master  production  record  include  a 
description  of  the  equipment  to  be  used 
in  the  manufacture  of  the  commercial 
lot.  Process  validation,  except 
sterilization  process  validation,  need 
not  be  completed  at  the  time  of 
submission  of  an  NDA  and  ANDA  in 
those  cases  where  a  proposed  master 
production  record  is  submitted  or  in  the 
case  of  an  NDA  where  a  detailed 
description  of  the  production  process  is 
submitted  in  lieu  of  a  proposed  or  actual 
master  production  record.  In  any  event, 
an  applicant  is  expected  to  amend  a 
pending  NDA  or  ANDA  or  submit  a 
supplement  to  an  approved  NDA  or 
ANDA  to  provide  for  changes  in  its 
manufocturing  process.  The  types  of 
changes  requiring  a  supplement  are 
described  under  §  314, 70(b)  and  (c). 
These  are  the  types  of  changes  that  may 
affect  adversely  the  agency's  previous 
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conclusions  about  the  safety  and 
effectiveness  or  bioequivalance  of  a  dnig 
product.  For  ANDA's,  applicants  may 
refer  to  OGD  Policy  and  Procedure 
Guide  22-90  (Revised)  for  further 
guidance.  Applicants  may  also  consult 
with  the  appropriate  reviewing  chemist 
if  further  amdance  is  needed  about  the 
t>-pes  of  changes  that  would  require 
submission  oi  an  amendment  or 
supplement. 

/.  Supplements 

34.  In  the  preamble  to  the  proposed 
rule  (56  FR  3180  at  3182).  FDA  noted 
certain  types  of  changes  requiring  $ 
supplemental  ^4DA  or  ANDA  under 

§  314.7C(b)  that  may  require  a 
preapproval  inspection  of  the 
applicant's  faciUties.  On3  comment 
noted  that  FDA  requires  that 
manufacturers  of  active  ingredients 
rather  than  suppliers  or  distributors  be 
included  in  NDA's  and  ANDA's.  and 
suggested  that  in  FDA's  list  of  changes 
that  may  require  a  preapproval 
inspection,  the  wording  "supplier  of 
buli.  active  ingredient"  be  changed  to 
"manufacturer  of  bulk  active 
ingredient." 

FDA  agrees  with  the  comment's  noted 
discrepancy;  however,  no  revision  of  the 
final  rule  is  necessary. 

35.  Two  comments  addressed  the 
proposed  amendment  to  §  314.71(b), 
which  would  require  the  submission  of 
an  additional  copy  of  those  supplements 
described  in  §  314.70(b)(1)  or  (b)(2).  One 
comment  noted  that  there  are  numerous 
grounds  for  filing  supplements  and  a 
range  of  different  regulatory  questions 
triggered  by  these  supplements,  and 
questioned  what  the  inspection  process 
is  designed  to  find,  for  example,  in  a 
supplement  to  add  a  new  packaging 
component  or  to  change  the  ink  in  the 
printing  on  a  drug  product.  Both 
comments  suggested  that  FDA  either 
request  certain  data  and  conduct 
inspections  as  needed  when 
supplements  are  submitted  or 
enumerate  in  the  rule  the  types  of 
supplements  which  FDA  believes  raise 
questions  sufficient  to  warrant 
application  of  this  rule. 

As  with  an  NDA  and  an  ANDA,  before 
approval  of  a  supplemental  application, 
FDA  must  detormine  that  the  facilities 
involved  in  the  manufacturing,  testing, 
or  other  manipulation  of  the  applicant's 
approved  drug  product  have  been 
inspected  and  are  in  compliance  with 
CGMP.  This  is  so  whether  the 
supplemental  appUcation  provides  for  a 
change  that  requires  preapproval  under 
S  314.70  (b)(1)  and  (b)(2).  a  change  that 
may  be  made  before  FDA  approval 
under  S  314.70(c),  or  whether  the 
supplement  provides  for  a  change  of  the 


type  that  would  trigger  a  preapproval 
inspection.  Therefore,  FDA  concludes 
that  its  investigators  must  have  a  copy 
of  all  supplements  providing  for 
changes  to  the  chemistry  section  of  an 
NDA  and  ANDA.  This  would  not 
include  supplements  providing  for 
labeling  changes.  Therefore,  on  its  own 
initiative.  FDA  is  revising  S  314.71  to 
require  an  appUcant  to  submit  a 
certified  copy  of  all  supplements  (field 
copy)  providing  for  changes  to  the 
chemistry  section  of  its  NDA  described 
under  S  314.70  (b)(1).  (b)(2),  and  (c). 
Section  314.97  apphes  this  requirement 
to  ANDA's  by  reference  to  §  314.71.  As 
with  the  field  copy  of  original 
submissions,  a  U.S.  appUcant  would 
provide  thd»e  supplements  to  its  home 
FDA  district  office  at  the  same  time  the 
supplements  are  submitted  to  FDA 
headquarters  and  would  include  in  its 
submission  to  FDA  headquarters  a 
statement  certifying  that  the  applicant 
has  provided  to  its  home  FDA  district  ^ 
office  the  required  information.  Foreign 
applicants  would  provide  the  field  copy 
of  these  supplemants  to  FDA 
headquarters  at  the  same  time  the 
archival  and  review  copies  of  the 
supplements  are  submitted  to  FDA. 

Tne  agency  notes  that  the  regulations 
at  §  314.70(d)  and  S  314.97  by  reference 
provide  that  certain  types  of  changes  in 
the  conditions  in  an  approved  NDA  and 
ANDA  may  be  described  only  in  an 
annual  report.  FDA's  investigators 
currently  review,  as  necessary,  the 
applicant's  copy  of  its  annual  reports. 
FDA  intends  to  continue  this  practice 
and  not  require  an  applicant  to  submit 
to  its  home  FDA  district  office  an 
additional  copy  of  each  annual  report. 
If,  based  on  FDA's  inspectional 
experience,  the  agency  believes 
additional  requirements  are  necessary  to 
ensure  the  integrity  of  the  data 
submitted  in  an  annual  report,  it  will 
propose  appropriate  revisions  to  this 
rule. 

rv.  Economic  Impact 

FDA  has  examined  the  economic 
effects  of  this  final  rule  in  accordance 
with  Executive  Order  12291  and  the 
Regulatory  Flexibility  Act  (Pub.  L.  96- 
354).  This  final  rule  si^ificantly 
reduces  the  amount  of  information  that 
an  applicant  would  submit  for  a 
preapproval  inspection.  Unlike  the 
proposed  rule,  the  final  rule  does  not 
require  the  submission  of  an  additional 
copy  of  the  biopharmaceutics  section  of 
an  NDA  and  an  ANDA  and  of  the 
applicant's  draft  labeling.  The  final  rule 
also  more  clearly  defines  the  types  of 
bioavailability,  bioeauivalence.  and 
stability  studies  to  which  the  rule 
applies.  The  types  of  studies  perceived 


by  some  comments  as  being  within  the 
scope  of  the  proposed  rule  have  been 
greatly  reduced  in  this  final  rule. 

The  final  rule,  however,  expands  the 
proposed  provision  concerning 
supplemental  applications  by  requiring 
an  applicant  to  submit  an  additional 
copy  of  all  chemistry  supplements.  This 
revision  should  have  a  minimal  impact 
on  the  firms  involved. 

FDA  estimates  the  nationwide  annual 
copying  cost  of  this  regulation  to  be 
$93,660  for  all  of  the  applicants 
submitting  NDA's  and  ANDA's.  The  90 
applicants  submitting  ANDA's  would  be 
expected  to  incur  $33,960  in  costs  for  an 
average  annual  cost  per  firm  of  $380. 
The  80  applicants  submitting  NT)  As 
would  be  expected  to  incur  $53,700  in 
costs  for  an  average  annual  cost  per  firm 
of  $750.  These  costs  should  have  a 
negligible  impact  on  the  apphcants 
involved. 

These  new  requirements  are  intended 
to  benefit  preapproval  insp>ections  and 
should  not  themselves  delay  application 
approvals,  as  suggested  by  one 
comment.  The  purpose  of  this  rule  is  to 
provide  to  FDA's  district  offices 
information  they  need  in  advance  of  a 
preapproval  inspection  thereby 
facilitating  the  inspection  process. 
Compliance  with  this  rule  should  result 
in  more  efficient  and  effective 
inspections. 

Accordingly,  the  agency  concludes 
that  this  final  rule  is  not  a  major  rule  as 
defined  by  Executive  Order  12291,  and 
certifies  that  the  final  rule  will  not  have 
a  significant  impact  on  a  substantial 
number  of  small  entities,  as  defined  by 
the  Regulatory  Flexibility  Act. 

V.  Environment  si  Impact 

The  agency  has  determined  under  21 
CFR  25.24(a)(8)  that  this  action  is  of  a 
type  that  does  not  individually  or 
cumulatively  have  a  significant  effect  on 
the  human  environment.  Therefore, 
neither  an  environmental  assessment 
nor  an  environmental  impact  statement 
is  required. 

VI.  Paperwork  Reduction  Act  of  1980 

The  information  requirements 
contained  in  this  final  rule  will  collect 
information  bom  persons  who  must 
obtain  FDA  approval  prior  to  marketing 
a  new  drug.  "These  persons  must  submit 
certain  manufacturing  and  controls   \^ 
information  and  information  about  the 
batches  of  a  drug  product  used  to 
conduct  bioavailability,  bioeqidvalence, 
and  stability  studies.  FDA  will  use  the 
information  during  a  preapproval 
inspection  to  audit  application 
commitments  and  statements  against 
actual  manufacturing  practices. 
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This  final  rule  amends  21  CFR  part 
314,  which  pertains  to  applications  for 
FDA  approval  to  market  a  new  drug. 
The  information  collection  requirements 
of  the  regulations  in  part  314  are  subject 
to  a  separate  Office  of  Management  and 
Budget  (0MB)  approval  request  (0MB 
No.  0910-0001).  This  OMB  approval 
reouest  is  currently  being  revised.  FDA 
will  include  these  amendments  to  part 
314  in  its  revision  of  that  information 
collection  approval  request. 

Therefore,  the  estimated  annual 
reporting  and  recordkeeping  burden  for 
this  final  rule  that' was  pubUahed  as  a 
proposal  in  the  Faderu  Register  of 
January  28, 1991  (SB  FR  3180  at  3182), 
is  withdrawn. 

List  of  SubjecU  in  21  CFR  Part  314 

Administrative  practice  and 
procedure,  Confidential  business 
information,  Drugs,  Reporting  and 
recordkeeping  reqiiirements. 

efore,  under  the  Federal  Food,  Drug, 
and  Cosmetic  Act  and  \mder  authority 
delegated  to  the  Commissioner  of  Food 
and  Drugs,  21  CFR  part  314  is  amended 
as  follows: 

PART  314— APPUCATIONS  FOR  FDA 
APPROVAL  TO  MARKET  A  NEW  DRUG 
OR  AN  ANTIBIOTIC  DRUG 

1.  The  authority  citation  for  21  CFR 
part  314  is  revised  to  read  as  follows: 

Authority:  Sacs.  201,  301, 501. 502,  503, 
505.  506,  507,  701.  704.  706  of  the  Federal 
Food.  Drug,  and  Ckmnetic  Act  (21  U.S.C  321, 
331,  351,  352,  353,  355,  356,  357,  371.  374, 
376). 

2.  Section  314.50  is  amended  by 
revising  the  introductory  text;  by 
redesignating  existing  paragraph 
(d)(l)(ii)  as  paragraph  (d)(l)(ii)(a);  by 
adding  new  paragraphs  (d)(l)(ii)(6), 
(d)(l)(ii)(c),  and  (d)(l)(v);  by  revising 
paragraph  (h)(2);  and  by  adding  new 
paragraphs  (h)(3)  and  (h)(4)  to  read  as 
follows: 

1314.50    Content  and  fonnat  of  an 
application. 

Applications  and  supplements  to 
approved  applications  are  required  to  be 
submitted  in  the  form  and  contain  the 
information,  as  appropriate  for  the 
particular  submission,  required  under 
this  section.  Three  copies  of  the 
apphcation  are  required:  An  archival 
copy,  a  review  copy,  and  a  field  copy. 
An  application  for  a  new  chemical 
entity  will  generally  contain  an 
application  form,  an  index,  a  summary, 
five  or  six  technical  sections,  case  report 
tabulations  of  patient  data,  case  report 
forms,  drug  samples,  and  labeling.  Other 
apphcations  will  generally  contain  only 
some  of  those  items,  and  information 


Mrill  be  limited  to  that  needed  to  support 
the  particular  submission.  These 
include  an  application  of  the  type 
described  in  section  505(b)(2]  of  the  act, 
an  amendment,  and  a  supplement.  The 
application  is  required  to  contain 
reports  of  all  investigations  of  the  drug 
product  sponsorec  by  the  app  licant,  and 
all  other  informati  3n  about  the  drug 
pertinent  to  an  eve  luation  of  the 
application  that  is  received  or  otherwise 
obtained  by  the  applicant  from  any 
source.  FDA  will  tiaintain  guidelines  on 
the  format  and  coi  tent  of  applications 
to  assist  applicants  in  their  preparation. 

•  ••••. 

(d)  •  •  * 

(1)  *  •  • 
(ii)  '  •  ' 

(b)  Unless  provided  by  pare  graph 
(d)(l)(ii)(a)  of  this  section,  for  eadi 
batch  of  the  drug  p>roduct  used  to 
conduct  a  bioavailability  or 
bioequivalence  study  described  in 

§  320.38  or  S  320.63  of  this  chapter  or 
used  to  conduct  a  primary  stability 
study:  The  batch  production  record;  the 
specifications  and  test  proced^ores  for 
each  component  and  for  the  drug 
product;  tne  names  and  addresses  of  the 
sources  of  the  active  and 
noncomp>endial  inactive  components 
and  of  the  contain  ar  and  closure  system 
for  the  drug  product;  the  namo  and 
address  of  each  contract  facility 
involved  in  the  manufacture, 
processing,  packaging,  or  testing  of  the 
drug  product  and  identificaticn  of  the 
operation  performed  by  each  contract 
facility;  and  the  results  of  any  test 
performed  on  the  ::omponentc  used  in 
the  manufacture  of  the  drug  p'oduct  as 
required  by  §211. 34(d)  ofuns  chapter 
and  on  the  drug  p:'oduct  as  required  by 
§  211.165  of  this  chapter. 

(c)  The  proposed  or  actiial  master 
production  record,  including  a 
description  of  the  equipment,  to  be  used 
for  the  manufoctu'e  of  a  commercial  lot 
of  the  drug  product  or  a  comparably 
detailed  description  of  the  prcduction 
process  for  a  repn  sentative  belch  of  the 
drug  product. 

•  •        •        •       • 

(v)  Except  for  a  foreign  applicant,  the 
applicant  shall  include  a  statement 
certifying  that  the  field  copy  cf  the 
apphcation  has  bten  providec  to  the 
applicant's  home  FDA  district  office. 

(h)  •  •  ' 

(2)  The  applicant  shall  submit  a 
review  copy  of  tho  applicatior .  Each  of 
the  technical  sectons,  described  in 
paragraphs  (d)(1)  iirough  (d)(i-:)  of  this 
section,  in  the  review  copy  is  required 
to  be  separately  b)und  with  a  :opy  of 
the  application  fomi  required  inder 


paragraph  (a)  of  this  section  and  a  copy 
of  the  summary  required  under 
paragraph  (c)  of  this  section. 

(3)  The  applicant  shall  submit  a  field 
copy  of  the  application  that  contains  the 
technical  section  described  in  paragraph 
(d)(1)  of  this  section,  a  copy  of  the 
application  form  required  under 
paragraph  (a)  of  this  section,  a  copy  of 
the  summary  required  under  paragraph 
(c)  of  this  section,  and  a  certification 
that  the  field  copy  is  a  true  copy  of  the 
technical  section  described  in  paragraph 
(d)(1)  of  this  section  contained  in  the 
archival  and  review  copies  of  the 
application. 

(4)  The  applicant  may  obtain  bom 
FDA  sufficient  foldere  to  bind  the 
archival,  the  review,  and  the  field 
copies  of  the  application. 

•  •        •       •        • 

3.  Section  314.54  is  amended  by 
revising  paragraphs  (a)(l)(i)  and  the  firet 
sentence  of  paragraph  (a)(2)  and  by 
adding  new  paragraph  (a)(4)  to  read  as 
follows: 

I314S4    Prooedure  for  sulMiission  of  an 
appUoMlon  requiring  Investigations  for 
approval  of  s  new  Indicstion  for,  or  otfter 
Changs  from,  s  listed  drug. 

(a)*  •  ' 

(D*  •  • 

(i)  The  information  required  under 
§314.50(8),  (b),  (c),  (d)(1),  (d)(3),  (e),  and 
(g),  except  that  §  314.50(d)(l)(ii)(c)  shall 
contain  the  proposed  or  actual  master 
production  record,  including  a 
description  of  the  equipment,  to  be  used 
for  the  manufacture  of  a  commercial  lot 
of  the  drug  product. 

•  •       •       •       • 

(2)  The  applicant  shall  submit  a 
review  copy  that  contains  the  technical 
sections  described  in  §  314.50(d)(1), 
except  that  §  314.50(d)(l)(ii)(c)  shall 
contain  the  proposed  or  actual  master 
production  record,  including  a 
description  of  the  equipment,  to  be  used 
for  the  manufacture  of  a  commercial  lot 
of  the  drug  product,  and  paragraph 
(d)(3),  and  the  technical  sections 
described  in  paragraphs  (d)(2),  (d)(4), 
(d)(5),  (d)(6),  and  (f)  when  needed  to 
support  the  modification.  *  *  * 

(3)*  •  • 

(4)  The  applicant  shall  submit  a  field 
copy  of  the  application  that  contains  the 
technical  section  described  in 
§  314.50(d)(1),  a  copy  of  the  information 
required  imder  §  314.50(a)  and  (c),  and 
certification  that  the  field  copy  is  a  true 
copy  of  the  technical  section  described 
in  §  314.50(d)(1)  contained  in  the 
archival  and  review  copies  of  the 
application. 


( 
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4.  Section  314.60  is  amended  by 
adding  new  paragraph  (c)  to  read  as 

follows: 

1314.60    AiMndmanta  to  en  unapproved 
application. 

•        •        •        •        • 

(c)  The  applicant  shall  submit  a  field 
copy  of  each  amendment  to 
§  314.50(d)(1).  The  applicant,  other  than 
a  foreign  applicant,  aball  include  in  its 
submission  of  each  such  amendment  to 
FDA  a  statement  certifying  that  a  field 
copy  of  the  amendment  has  been  sent  to 
the  applicant's  home  FDA  district  office. 

5.  Section  314.70  is  amended  by 
revising  paragraph  (a)  to  read  as  follows: 

§314.70    Supplements  and  other  chengM 
to  an  approved  application. 

(a)  Changes  to  an  approved 
application.  The  applicant  shall  notify 
FDA  about  each  change  in  each 
condition  established  in  an  approved 
application  beyond  the  variations 
already  provided  for  in  the  application. 
The  notice  is  required  to  describe  the 
change  fully.  Depending  on  the  type  of 
change,  the  applicant  shall  notify  FDA 
about  it  in  a  supplemental  application 
under  paragraph  (b)  or  (c)  of  this  section 
or  by  inclusion  of  the  information  in  the 
annual  report  to  the  application  under 
paragraph  (d)  of  this  section. 
Notwithstanding  the  requirements  of 
paragraphs  (b)  and  (c)  of  this  section,  an 
applicant  shall  make  a  change  provided 
for  in  those  paragraphs  (for  example,  the 
deletion  of  an  ingredient  common  to 
many  drug  products)  in  accordance  with 
a  guideline,  notice,  or  regulation 
published  in  the  Federal  Register  that 
provides  for  a  less  burdensome 
notification  of  the  change  (for  example, 
by  notification  at  the  time  a  supplement 
is  submitted  or  in  the  next  annual 
report).  Except  for  a  supplemental 
application  providing  for  a  change  in 
the  labeling,  the  applicant,  other  than  a 
foreign  applicant,  shall  include  in  each 
supplemental  application  providing  for 
a  cl»ange  under  paragraph  (b)  or  (c)  of 
this  section  a  statement  certifying  that  a 
field  copy  of  the  supplement  has  been 
provided  to  the  applicant's  home  FDA 
district  office. 


6.  Section  314.71  is  amended  by 
revising  paragraph  (b)  to  read  as  follows: 

1314.71    Prooedurea  for  eubmisston  of  a 
supplement  to  an  approved  appllcatioiv 


(b)  All  procedures  and  actions  that 
apply  to  an  application  under  §  314.50 
also  apply  to  supplements,  except  that 
the  information  required  in  the 
supplement  is  limited  to  that  needed  to 
support  the  change.  A  supplement  is 
required  to  contaLa  an  archival  copy  and 
a  review  copy  that  include  an 
application  form  and  appropriate 
technical  sections,  samples,  and 
labeling;  except  that  a  supplement  for  a 
change  other  than  a  change  in  labeling 
is  required  also  to  contain  a  field  copy. 
•        •        •        •        • 

7.  Section  314.94  is  emended  by 
revising  the  first  two  sentences  of  the 
introductory  text  and  paragraphs 
(a){9)(i)  and' (d)(4)  and  by  adding  new 
paragraph  (d)(5)  to  read  as  follows: 

f314.M    Content  and  format  of  an 
abbreviated  application. 

Abbreviated  applications  are  required 
to  be  submitted  in  tfie  form  and  contain 
the  information  required  under  this 
section.  Three  copies  of  the  application 
are  required,  an  archival  copy,  a  review 
copy,  and  a  field  copy.  •  •  • 

(a)  •  •  * 

(9)  Chemistry,  manufacturing,  and 
controls,  (i)  The  information  required 
under  §  314.50(d)(1),  except  that 
§  314.50(d)(l)(ii)(c)  shall  contain  the 
proposed  or  actual  master  production 
record,  including  a  description  of  the 
equipment,  to  be  used  for  the 
manufacture  of  a  commercial  lot  of  the 
drug  product. 

(d)  •  •  • 

(4)  The  applicant  may  obtain  from 
FDA  sufficient  folders  to  bind  the 
archival,  the  review,  and  the  field 
copies  of  the  abbreviated  application. 

(5)  The  applicant  shall  submit  a  field 
copy  of  the  acbreviated  application  that 
contains  the  technical  section  described 
in  paragraph  (a)(9)  of  this  section,  a 
copy  of  the  application  form  required 
imder  paragraph  (a)(1)  of  this  section, 
and  a  certification  that  the  field  copy  is 
a  true  copy  of  the  technical  section 
described  in  paragraph  (a)(9)  of  this 
section  contained  in  the  archival  and 
review  copies  of  the  abbreviated 
application. 

8.  Section  314.96  is  amended  by 
redesignating  existing  paragraph  (b)  as 
paragraph  (cjand  by  adding  new 
paragraph  (b)  to  read  as  follows: 


1314.96    Amendments  to  an  unapproved 
•bbreviatod  application. 

(b)  The  applicant  shall  submit  a  field 
copy  of  each  amendment  to 
§  314.94(a)(9).  The  applicant,  other  than 
a  foreign  applicant,  shall  include  in  its 
submission  of  each  such  amendment  to 
FDA  a  statement  certifying  that  a  field 
copy  of  the  amendment  has  been  sent  to 
the  applicant's  home  FDA  district  office. 

9.  Section  314.440  is  amended  by 
revising  the  first  two  sentences  in 
paragraph  (a)(1)  and  the  first  sentence  in 
paragraph  (a)(2)  and  by  adding  new 
paragraph  (a)(4)  to  read  as  follows: 


1314.440    Addressee  for  tppUestions  and 
•bbravlsted  applications. 

(a)*  •  • 

(1)  Except  as  provided  in  paragraph 
(a)(4)  of  this  section,  an  application 
under  §  314.50  or  S  314.54  submitted  for 
filing  should  be  directed  to  the 
Document  and  Records  Section,  12420 
Parklawn  Dr.,  Rockville.  MD  20852. 
Applicants  may  obtain  folders  for 
binding  applications  from  the 
Consolidated  Forms  and  Publications 
Distribution  Center,  Washington 
Commerce  Center,  3222  Hubbard  Rd., 
Landover,  MD  20785.  *  *  * 

(2)  Except  as  provided  in  paragraph 
(a)(4)  of  this  section,  an  abbreviated 
application  imder  §  314.94,  and 
amendments,  supplements,  and 
resubmissions  should  be  directed  to  the 
Office  of  Generic  Drugs  (HFD-600), 
Center  for  Drug  Evaluation  and 
Research,  Food  and  Drug 
Administration,  5600  Fishers  Lane, 
RockviUe.  MD  20857.  *  *  • 

(4)  The  field  copy  of  an  application, 
an  abbreviated  application, 
amendments,  supplements, 
resubmissions,  requests  for  waivers,  and 
other  correspondence  about  an 
application  and  an  abbreviated 
application  shall  be  sent  to  the 
applicant's  home  FDA  district  office. 
except  that  a  foreign  applicant  shall 
send  the  field  copy  to  the  appropriate 
address  identified  in  paragraphs  (a)(1) 
and  (a)(2)  of  this  section. 

Dated:  March  30, 1903. 
MichMl  R.  Taylor. 
Deputy  Commissioner  for  Policy. 
[PR  Doc  03-21798  Filed  9-7-93;  8:45  am] 
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Interior 

Bureau  of  Land  Management 

43  CFR  Part  3160 

Onshore  Oil  and  Gas  Operations;  Federal 
and  Indian  Oil  Gas  Leases;  Onshore  Oil 
and  Gas  Order  No.  7:  Disposal  of 
Produced  Water;  Final  Rule 
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DEPARTMENT  OF  THE  INTERIOR 

Bureau  of  Land  Managamant 

43  CFR  Part  3160 
RIN1004-AA66 

[W0-61(M1 11-02-24  1  A;  Circular  No. 
2650] 

Onahore  Oil  and  Gaa  Oparationa; 
Fadarai  and  Indian  Oil  and  Gaa 
Onahore  Oil  and  Gaa  Order  No.  7: 
Oiapoaal  of  Produced  Water 

AGENCY:  Bureau  of  Land  Management. 

Interior. 

ACTIOW:  Final  rule. 

SUMMARY:  This  final  rule  issues  Onshore 
Oil  and  Gas  Order  No.  7  (the  Order)  in 
accordance  with  43  CFR  3164.1.  This 
Order  supersedes  the  Notice  to  Lessees 
and  Operators  of  Federal  and  Indian 
(except  Osage  Tribe)  Oil  and  Gas  Leases 
(NTL)  2B,  Disposal  of  Produced  Water. 
This  Order  addresses  the  uniform 
national  standards  of  the  Bureau  of 
Land  Management  (BLM)  for  the 
minimum  level  of  performance  expected 
from  lessees  and  operators  in  the 
disposal  of  produced  water  associated 
with  the  oil  and  gas  operations.  The 
Order  also  details  enforcement  actions 
and  prescribes  the  manner  in  which 
variances  from  specific  standards  may 
be  obtained. 

EFFECTIVE  DATE:  October  8. 1993. 
ADDRESSES:  Suggestions  or  inquiries 
should  be  sent  to:  Director  (610),  Bureau 
of  Land  Management,  room  601, 
Premier  Building.  1849  C  Street.  NW., 
Washington,  DC  20240. 
FOR  FURTHER  INFORMATION  CONTACT:  Sie 
Ung  Chiang.  (202)  653-6610. 
SUPPt^MENTARY  INFORMATION:  Section 
3164.1  of  title  43  of  the  Code  of  Federal 
Regulations  provides  for  the  issuance  of 
Onshore  Oil  and  Gas  Orders  when 
needed  to  implement  and  supplement 
the  regulations  in  part  3160.  All  orders 
are  promulgated  through  the  rulemaking 
process  and,  when  issued  in  final  form, 
apply  nationwide,  This  final  rule. 
Onshore  Oil  and  Gas  Order  No.  7, 
supersedes  the  Notice  to  Lessees  and 
Operators  of  Federal  and  Indian  (except 
Osage  Tribe)  Oil  and  Gas  Leases  (NTL)- 
2B,  Disposal  of  Produced  Water. 

This  Order  specifies:  (1)  Procedural 
requirements  for  the  submission  of,  and 
the  information  to  be  contained  in,  an 
application  for  approval  of  a  proposed 
disposal  of  produced  water;  (2)  the 
design,  construction,  and  maintenance 
requirements  for  an  acceptable  disposal 
facility;  (3)  the  minimum  standards 
necessary  to  satisfy  those  requirements; 
and  (4)  the  procedures  for  requesting 


variances  from  the  minimum  standards. 
The  Order  also  identifies  violations, 
corrective  actions,  normal  abatement 
periods,  and  those  enforcement  actions 
that  would  result  when  violations  of 
requirements  are  not  abated  in  a  timely 
manner.  This  Order  should  be  followed 
in  conjunction  with  Onshore  Oil  and 
Gas  Order  No.  1  for  approval  of 
operations  and  Order  No.  2  for  drilling 
of  an  injection  well. 

The  BLM  published  the  rule 
proposing  Onshore  Oil  and  Gas  Order 
No.  7  in  uie  Federal  Regiatar  on  January 
19, 1990  (55  FR  1837).  requesting 
comments  on  the  proposed  rule  by 
March  20, 1990.  During  the  60-day 
comment  jjeriod,  comments  were 
received  from  25  sources;  12  bom 
business  entities,  7  from  Federal 
agencies,  4  from  State  agencies,  and  2 
from  individuals.  The  comments  are 
discussed  in  the  same  sequence  as  the 
sections  of  the  proposed  Order.  Many  of 
the  suggestions  were  adopted  and  are 
reflected  in  the  final  rule. 

General  Comments 

Two  comments  questioned  the  basis 
for  issuing  the  Order  and  argued  that  the 
rule  is  unnecessaiy.  The  primary  basis 
for  the  issuance  of  this  Order,  and  its 
predecessor  NTL-2B.  is  the  Mineral 
Leasing  Act,  not  the  Federal  Oil  and  Gas 
Royalty  Management  Act  (FOGRMA)  as 
one  of  the  comments  stated.  The  NTL- 
2B  was  issued  before  FOGRMA.  The 
implementing  regulations  at  43  CFR 
3164.1  further  authorize  the  Director, 
BLM,  to  issue  Onshore  Oil  and  Gas 
Orders  when  necessary  to  implement  or 
supplement  the  operating  regulations. 
There  is  a  solid  basis  for  the  issuance  of 
Uiis  Order.  The  Order  is  needed  to 
protect  surface  and  subsurface  resources 
from  contamination. 

Several  respondents  expressed  their 
concern  over  the  jurisdictional  overlap 
of  multiple  regulatory  agencies 
involved,  especially  between  the 
Environmental  Protection  Agency  (EPA) 
or  the  primacy  State  and  BLM.  Thev  are 
concerned  that  this  rule  would  estaolish 
another  layer  of  bureaucracy  and  create 
conflicts  among  agencies  involved.  They 
urged  BLM  to  estabhsh  procedural 
memoranda  of  understanding  (MOU) 
with  other  agencies  to  streamline  the 
permit  process  and  to  resolve  conflicts. 
The  roles  and  responsibilities  of  EPA 
and  BLM  in  administering  the  disposal 
of  produced  water  on  Federal  and 
Indian  lands  are  mutually 
complementary  rather  than  overlapping. 
In  approving  an  injection  well  proposal, 
the  EPA  or  me  primacy  State  exercises 
authority  granted  under  the  Clean  Water 
Act  to  protect  ground  water  through 
issuing  an  underground  injection 


control  (UIC)  permit,  while  By^'s 
approval  focuses  on  downhole  integrity, 
protection  of  other  mineral  resources 
and  protection  of  surface  resources.  In 
issuing  a  National  Pollution  Discharge 
Elimination  System  (NPDES)  permit  to 
allow  siu-face  discharge,  the  EPA  or  the 
primacy  State  ensures  that  the  water 
quality  at  the  discharge  point  meets  the 
standards,  while  BLM  ensures  that  the 
treatment  facilities  upstream  from  that 
discharge  point  are  satisfactory.  Thus,  it 
is  unavoidable  that  both  agencies  are 
involved  in  the  approval  of  a  given 
application.  Both  agencies  will  keep  the 
paperwork  to  a  minimum.  A  few  BLM 
State  Offices  have  existing  MOU's  with 
the  EPA  and/or  State  to  facilitate 
coordination  and  cooperation  between 
the  agencies  in  this  regard. 

One  comment  was  concerned  that  the 
EPA,  the  Interstate  Oil  Compact 
Commission  (lOCC),  and  the  BLM  may 
establish  separate  regulations  to  be 
imposed  on  industry.  The  EPA  reviewed 
the  proposed  rule  and  did  not  raise  the 
issue  of  possible  separate  sets  of 
regulations.  On  the  contrary,  the  EPA 
stated  that  Order  No.  7  as  proposed  "has 
the  potential  to  ensiue  that  disposal  of 
produced  water  from  onshore  oil  and 
gas  operations  for  Federal  and  Indian  oil 
and  gas  leases  does  not  degrade  water 
quality."  The  lOCC  consists  of  members 
representing  all  oil  producing  States 
that  may  have  established  standards  and 
requirements  of  their  own.  The  poUcy  of 
the  Department  of  the  Interior  (the 
Department)  has  been  that,  wherever 
BLM  standards  differ  from  those  of  the 
States,  the  operator  is  required  to 
comply  with  whichever  standards  are 
more  stringent.  There  have  been  no 
unresolvable  conflicts  in  this  practice. 

Another  comment  contended  that 
BLM  should  convert  to  consolidated 
regulations  for  onshore  Federal/Indian 
lands  similar  to  those  of  the  Minerals 
Management  Service  for  oil  and  gas 
operations  in  the  Outer  Continental 
Snelf  (OCS).  The  recent  consohdation  of 
OCS  Orders  into  the  regulations  resulted 
in  a  more  comprehensive  but  also  more 
voluminous  set  of  regulations.  The  BLM 
chooses  to  continue  to  use  Orders  under 
the  authority  of  the  regulations  to 
supplement  or  implement  the 
regulations,  which  remain  simple  and 
general.  There  are  pros  and  cons  for 
each  approach.  Hie  BLM  system  has 
been  working  well. 

Although  one  respondent  argued  that 
the  proposed  rule  will  have  substantial 
economic  impacts  on  independent 
operators,  another  comment  stated  that 
the  proposed  Order  will  have  no 
adverse  economic  impacts  if  timely  and 
reasonable  approval  is  given  to  disposal 
requests.  In  die  interest  of  timely 
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processing  of  the  application,  this  Order 
imposes  a  new  requirement  for  the  BLM 
to  respond  to  a  request  within  30  days. 

Authority 

One  comment  stated  that  this  Order  is 
a  regulation  that  will  "show  how  the 
Federal  government  will  implement  the 
National  Environmental  Protection  (sic) 
Act  of  1969,  plus  many  other  acts."  It 
went  on  to  argue  that  the  Order  should 
be  limited  to  speciRc  direction  related 
to  oil  and  gas,  that  the  National 
Environmental  Policy  Act  of  1969 
(NEPA)  should  be  administered  only  by 
the  EPA,  and,  similarly,  that  only  the 
resource  management  agency,  as 
opposed  to  the  EPA,  should  manage  the 
resource  itself.  However,  NEPA 
establishes  environmental  policies  to  be 
applied  by  all  Federal  agencies.  Hence, 
all  Federal  agencies  are  required  to 
incorporate  the  policy  and  objectives  of 
NEPA  in  their  regulations.  This  Order  is 
intended  to  provide  specific  standards 
and  requirements  for  disposal  of 
produced  water  relative  to  the  BLM's 
authority  under  various  mineral  laws 
and  must  also  meet  the  objectives  of 
several  environmental  laws  including 
NEPA.  The  comment  also  stated  that 
specific  design  details  for  such  features 
as  pits  and  fences  should  be  left  either 
for  the  agency  directives  or  plans  of 
operations,  However,  one  objective  of 
the  Order  is  to  provide  specific  design 
standards  and  estabUsh  uniform 
application  of  the  Order  throughout 
BlXi.  These  comments  were  not 
adopted  in  the  final  rule. 

Scope 

Several  comments  requested 
clarification  of  the  second  sentence 
under  "Scope,"  which  states  that  the 
Order  does  not  apply  to  disposal 
facilities  on  non-Federal  leases 
committed  to  communitized  or  unitized 
areas,  The  BLM  agrees  that  this  seems 
confusing  and  has  changed  the  language 
to  clarify  the  scope, 

Some  of  the  same  comments  also 
requested  that  an  exemption  for 
secondary  and  tertiary  recovery 
operations  be  added  to  the  paragraph. 
However,  because  of  the  complexity  of 
enhanced  recovery  projects  and  the 
varying  situations  that  could  occur,  an 
exemption  is  not  feasible.  A  separate 
approval  under  this  Order  is  not 
required  if  the  method  of  disposal  has 
been  approved  as  part  of  the  enhanced 
recovery  approved  by  the  authorized 
officer. 

Definitions 

Two  comments  addressed  the 
requirement  for  a  leak  detection  system 
for  lined  pits  in  the  definition  of  that 


term,  and  recommended  that  it  be 
dropped  from  tho  definition.  The  leak 
detection  system  is  only  required  for 
lined  pits  used  in  association  with  long- 
term  use  for  disposal  of  produced  water. 
It  is  therefore  retained  as  part  of  the 
definition. 

Several  comments  were  received  on 
the  definition  of  "free-board"  The 
comments  have  1)een  adopted  and  the 
definition  ig  revised  to  read  as  follows: 
"Free-board"  means  the  vertical 
distances  from  tlie  top  of  the  fluid 
surface  to  the  lowest  point  or.  the  top  of 
the  dike  surrounding  the  pit. 

One  comment  suggested  that  the 
definition  for  Prxluced  Water  be 
clarified  as  follows;  "Water  containing 
dissolved  and  fr'W  hydrocarbons 
produced  in  conjunction  witb  oil  and 
gas  production.'  This  comment  is  not 
adopted  because  it  was  felt  tliat  the 
present  definitic  n  is  clear  enough.  The 
suggested  definition  would  elso  be  too 
restrictive:  contjiminants  other  than 
dissolved  and  frse  hydrocart)ons  may 
also  be  present  {jid  require  control. 

One  comment  suggested  ti:iat  the 
definition  for  lined  pit  be  madified  to 
state  that  the  m(  terials  used  in  the 
construction  of  Dit  "substantially  limit 
seepage."  This  ( omment  h&a  not  been 
adopted  becaus*)  the  intent  of  the  Order 
is  to  prevent  all  leaks  and  seepage. 

One  commen'  requested  that  a 
definition  for  "fresh  water"  and  "usable 
water"  be  added  to  the  Order.  Since 
these  terms  were  not  used  in  the  Order, 
there  is  no  reason  to  define  them. 

Several  comments  suggested  that  the 
definition  for  unhned  pits  he  clarified. 
These  comments  have  been  adopted  and 
the  last  sentence  in  the  definition  has 
been  rewritten  hs  follows:  Any  pit  that 
is  lined  but  does  not  have  e  leak 
detection  system  is  still  defined  as  an 
unlined  pit. 

One  comment  requested  that  a  list  of 
toxic  substances,  or  a  reference  to  where 
such  a  list  can  l)e  found,  be  added  as  an 
appendix  to  the  Order.  Such  listing  can 
be  found  at  40  (3TI  part  116.  The  subject 
listing  of  toxic  constituents  is  very 
comprehensive  It  is  not  the  intent  of 
this  Order  to  h(  ve  the  oil  and  gas 
operator  test  all  the  produced  water  for 
all  of  these  con  itituents.  Tae  intent  of     - 
the  Order  is  to  !iave  the  produced  water 
tested  only  if  tl  e  authorized  officer  has 
reason  to  belie\  e  a  toxic  constituent 
exists  in  a  certe  in  area. 

One  comment  suggested  that  the  word 
"waste"  in  the  definition  of 
"Underground  Injection  Control"  be 
removed  horn  the  definition,  because 
the  word  was  tiiought  to  have  a  negative 
connotation.  In  cases  wheire  the  water  is 
used  for  enhanced  recovery  or  beneficial 
use,  the  produced  water  if  not 


considered  waste  water.  We  have 
therefore  adopted  this  suggestion  and 
have  removed  the  word  "waste"  from 
the  definition. 

m^.  General  Requirements 

Several  comments  suggested  that 
surface  discharge  imder  NPOES  permit 
be  added  to  this  paragraph  as  a  fourth 
method  of  disposal  of  produced  water. 
This  method  of  disposal  was  included 
in  the  proposed  rule  and  Order  under 
Section  lU.G.  as  one  of  the  otner 
disposal  methods.  In  response  to  these 
comments,  it  was  decided  to  identify 
NPDES  disposal  methods  specifically 
imder  the  tnird  category,  methods 
approved  by  the  authorized  officer,  and 
provide  more  detailed  guidance  under 
Section  m.G. 

Several  comments  received  suggested 
the  statement  "Injection  is  the  preferred 
method  of  disposal"  should  be  removed 
from  the  Order.  However,  in  most 
instances,  water  disposal  into  a  suitable 
formation  is  environmentally  acceptable 
and  preferred  to  surface  disposal 
methods.  Therefore,  the  wording  will  be 
changed  to  read  "Injection  is  generally 
the  preferred  method  of  disposal." 

Witti  respect  to  tne  statement 
"Applications  filed  pursuant  to  NTL-2B 
and  still  pending  approval  shall  be 
supplemented  or  resubmitted  if  ttiey  do 
not  meet  the  requirements  and 
standards  of  this  Order",  and  the 
statement  "However,  upon  written 
justification,  the  auUiorized  officer  may 
impose  additional  conditions  *  •  *", 
some  comments  expressed  concern  that 
when  the  Order  becomes  effective  the 
authonzed  officer  might  require  changes 
to  existing  disposal  operations  approved 
under  NTL-2B.  Existing  approvals  will 
not  be  altered  unless  it  is  discovered 
that  there  is,  or  could  be,  environmental 
damage  taking  place  and  ttiat  without 
change  the  problem  may  worsen.  This 
provision  was  always  in  place  even 
under  NTL-2B  and  this  Order  does  not 
change  that  procedure.  Applications 
still  pending  approval  will  require  a 
supplement  or  resubmission  only  if  they 
do  not  conform  to  the  requirements  of 
this  Order.  Most  pending  appUcations 
should  already  comply  and  resubmittal 
rates  should  bia  low.  This  provision  of 
the  proposed  Order  is  not  changed  in 
the  final  rule. 

One  comment  objected  to  the  wording 
"or  that  an  unlined  pit  should  be  lined," 
given  as  an  example  of  a  condition  that 
could  be  imposed  by  the  authorized 
officer.  It  is  not  the  BLM's  intent  that 
imlined  pits  be  routinely  required  to  be 
lined.  This  is  only  an  example  of 

Eossible  corrective  measures  that  might 
9  required  should  obvious 
environmental  damage  be  taking  place. 
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Other  examples  might  include  requiring 
protective  fldKfiing  and/or  netting  for 
waterfowl  proiecuon,  installation  of 
skimmer  pits  or  other  simildr  equipment 
or  other  alterauons  necessary  to  protect 
the  environment.  Language  has  been 
added  in  the  final  rule  that  hmits  the 
application  of  such  conditions  to 
situations  where  dbanges  in  water 
quality  or  oUier  environmental 
parameters  warrant  it. 

Some  respondents  commented  that 
the  disposal  method  does  not  require 
applications  tor  approval  but  is  only  a 
notification  procedure.  This  is  not 
correct.  The  authorized  officer  is 
responsible  for  ensuring  proper  disposal 
of  produced  water  from  oil  and  gas 
operations  wiihin  his/her  authority.  The 
comment  is  not  adopted  in  the  final 
rule. 

One  comment  stated  that  the  30-day 
processing  time  for  the  BLM  was 
unreasonable  because  operators  would 
have  to  shut  in  newly  completed  wells 
until  such  time  as  an  application  is 
approved.  One  comment  suggested  that 
the  apphcauon  tum-around  time  should 
be  2  days.  However,  the  Order  is  clear 
that  the  operator  has  90  days  for 
temporary  disposal  into  reserve  pits  if 
the  pit  was  approved  as  part  of  an 
application  for  permit  to  drill. 
Extensions  of  disposal  into  reserve  pits 
past  90  days  may  be  granted  by  the 
authorized  officer.  No  producing  well 
will  be  shut  in  while  the  water  disposal 
application  is  being  processed.  The 
comment  is  not  adopted  in  the  final 
rule. 

For  clarification,  the  following 
language  has  been  added  to  General 
Requirements,  at  the  end  of  III.A.:  "If 
the  approval  tor  a  disposal  facility,  e.g., 
commercial  pit  or  class  D  iniection  well, 
is  revoked  or  suspended  by  the 
permitting  agency  (EPA  or  a  primary 
state),  BLM  8  water  disposal  approval  is 
immediately  terminated  and  the 
operator  shall  propose  an  alternative 
disposal  method  " 

nU.  Application  and  Approval 
Aathoriiy 

Several  comments  addressed  the 
structure  of  III.B.  The  comments  stated 
that  the  struaure  in  the  proposed  Order 
is  confusing  Several  formats  were 
suggested  One  format  included  a 
section  for  Natural  C«s  Dehydration 
Pits.  The  BLM  agrees  that  the  structure 
of  the  subseaion  is  confusing  and  has 
reorganized  it  as  shown  below. 
However,  the  BLM  believes  that  it  is 
important  to  differentiate  clearly 
between  on-lease  disposal  and  off^lease 
disposal  on  leased  and  unleased 
Federal/Indian  Lands,  because  on-lease 
disposal  is  permitted  as  a  lease  right  and 


off-lease  disposal  on  other  leased  and 
vmleased  Federal/Indian  lands  is 
required  to  be  approved  through  right- 
of-way  authonzaiions.  Third  party 
ownership  of  fadhties  such  as  natural 
gas  dehydrauoo  pits  is  considered  by 
BLM  as  a  right-of-way  issue  beyond  the 
scope  of  this  Order.  The  modified 
organizauonal  structure  is  shovm  below: 

B.  Application  and  Approval  Authority 

1.  On-iMM  DiiipcMal 

a.  Disposai  of  Water  in  Injection  Wells 

b.  Disposal  of  Water  in  Piu 

2.  Off-lease  EhspoMl 

a.  Disposal  of  Water  on  leased  or  unleaaed 
Federal/Indian  Lands 

i.  Disposal  of  Water  in  Iniection  Wells 
ii.  Disposal  of  Water  in  Pits 
iii.  Right-Of-Way  Procedures 

b.  Dispoaal  of  Water  on  State  and  Privately- 
Owned  Lands 

i.  Disposal  of  Water  in  Injection  Wells 
ii.  Disposai  of  Water  m  Pits 
iii.  Right-of-Way  Procedures 

Several  comments  recommended  that 
this  subsection  include  specific 
approval  procedures  for  surfiice 
discharge  auihonzed  by  NPDES  permits. 
This  Order  has  been  modified  to  include 
more  specific  procedures  for  such 
disposal  methods  in  in.G.  Other 
Disposal  Methods. 

Several  comments  expressed  concern 
that  the  proposed  Order  would  create  an 
unwarranted  amount  of  paperwork  by 
requiring  copies  of  permits  and 
information  to  support  obtaining  UIC 
permits  as  well  as  information  already 
furnished  in  conjunction  with  Orders 
No.  1  and  2.  The  following  sentence  has 
been  added  to  m.B.fa.:  "Uthe 
authorized  officer  has  on  file  a  copy  of 
the  approval  for  the  receiving  facilities, 
he/she  may  determine  that  a  reference 
to  that  document  is  sufficient."  This 
statement  is  aUo  found  in  III.B.2.a.  The 
BLiM  beUeves  these  statements  make  it 
clear  that  if  the  authorized  officer  has 
copies  of  permits  and  supporting  data, 
it  would  not  be  necessary  to  require 
such  data  to  be  submitted  again. 

One  comment  suggested  that  a 
sentence  b**  addnd  to  indicate  BLM's 
authority  on  split-estate  lands,  i.e., 
where  minerals  rights  are  held  by  the 
United  States  or  Indian  tribes  and  the 
surface  is  private  or  State  land.  The 
BLM  believHS  that  it  is  clearly 
understood  that  the  Order  is  applicable 
to  water  produced  from  Federal/Indian 
lands,  including  pnvate/State  surface 
with  Federal 'Indian  Minerals.  This 
comment  further  points  out  that 
"Federal  Lands"  include  private 
surface/Federal  minerals  and  that  no 
right-of-wey  can  be  issued  on  private 
Sluice.  Ttiis  point  is  clear  in  the  right- 
of-way  regulations;  the  use  of  the  term 


"Federal  Lands"  in  the  Order  should 
not  be  misunderstood. 

Two  comments  questioned  the 
approval  of  surface  cjisturbing  activities 
on  National  Forest  System  lands  and  the 
effect  of  the  Leasing  Retorm  Act  of  1987 
on  this  Order.  A  MOU  will  be  written 
speafically  to  address  this  Question. 
One  comment  suggested  that  these 
provisions  sbould  provide  for 
notificauon  to  the  surface  managing 
agency  (SMA)  Order  No.  1  requires  that 
the  authorized  officer,  in  consultaUon 
with  any  other  involved  SMA,  may 
require  a  field  inspection  before 
approving  surface  disturbing  activities 
subsequent  to  drilling.  Tberefore,  the 
requirement  does  not  need  to  t>e 
repeated  in  this  Order. 

Two  comments  questioned  why 
provisions  for  disposal  of  produced 
water  from  non-Federal  or  non-Indian 
leases  were  not  idenuhed.  This  Order 
pertains  only  to  water  produced  from 
Federal  and  Indian  leases  and  not  water 
produced  on  State  and  pnvate  lands  and 
disposed  of  on  Federal/Indian  lands. 
The  latter  cases  are  strictly  right-of-way 
issues. 

III.B. 1.  Comments  were  received 
concerning  the  first  sentence  of  this 
subsection  and  the  reference  to"*  •  * 
committed  leases  if  in  a  unit  or 
communitized area,  *  *  '."Subsection 
I.C  Scope  has  been  modified  in  this 
final  rule  to  make  it  clear  that  the  scope 
of  this  Order  is  disposal  of  produced 
water  from  completed  wells  of  Federal 
and  Indian  oil  and  gas  leases.  The  words 
"Federal/Indian"  will  be  inserted  after 
"committed"  to  make  this  subsection 
consistent  with  the  defined  scope. 

B.2.  Several  conunents  concerned 
inconsistenaes  related  to  right-of-way 
and  disposal  fedUty  authorizations. 
This  subsection  has  been  amended  to 
consolidate  and  clarify  the  information 
concerning  procedures  for  rights-of-way 
contained  in  B.2.a  1  and  B.2.a.2  of  the 
proposed  Order.  The  revisions  are 
included  in  subsecuon  B.  under  B.2.a.iii 
and  B.2.b.iii. 

B.2.a.l.  and  B.2.a.2.  Two  comments 
suggested  that  the  ptirase  in  B.2.a.l  and 
B.2.a.2.  "•  •  •  authorization  from  the 
Bureau  of  Land  Management  for 
disposing  of  the  water  *  *  •"mdude 
the  term  "right-of-way"  before  the  word 
"authorization."  These  sentences  refer 
to  Title  V  of  FLPMA  and  43  CFR  part 
2800  which  is  sufficient  to  make  it  dear 
that  the  dis(>osals  referred  to  are  those 
made  under  right-of-way  authority.  No 
change  is  made  in  the  final  rule  except 
as  noted  in  the  previous  oaragraph. 

B.2.a.,  B.2.b.  and  B.3.  (renumbered 
B.2.a.,  B.2.b.,  and  B.2.b.iii.).  One 
comment  pointed  out  th^t  authorization 
tinder  a  right-of-way  could  be  required 
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for  transportation  even  if  siirface 
disturbance  would  not  occur.  The  BLM 
agrees  and  the  references  to  surface 
disturl>ance8  have  been  removed. 

B.2.  and  B.3.  (renumbered  as  B.2.  and 
B.2.b.iii.).  One  comment  stated  that  it 
should  be  the  responsibility  of  the 
operator  generating  the  produced  water 
to  obtain  necessary  road  and  pipeline 
right-of-ways.  The  Order  states  "•  *  * 
or  other  responsible  party."  This 
provides  flexibility  for  several 
situations. 

m.B.Z.b  1.  and  B.2.b.2.  (renumbered 
B.2.b.i.  and  ii.).  Some  comments 
objected  to  tlie  statement  in  B.2.b.l.  that 
the  permits  "will  be  accepted  by  the 
authonzed  officer  and  approval  will  be 
granted  tor  removal  of  the  produced 
water  imless  tbe  authorized  officer 
states  in  MTiung  that  such  approval  will 
have  adverse  effects  on  the  Federal/ 
Indian  lands  or  public  health  and 
safety."  The  authorized  officer  does 
have  the  authonty  and  obligation  to 
deny  removal  of  produced  water  imder 
such  conditions.  The  key  word  in  this 
sentence  is  "removal".  The  BLM  is  not 
suggesting  approval/disapproval 
authority  for  such  facilities  but  does 
maintain  approval/disapproval 
authority  for  removal  of  produced 
water.  In  conjunction  with  other 
comments  on  this  section  and 
specifically  on  the  last  sentence  of 
B.2.b.2.,  the  sentence  is  revised  to  read: 
"If  such  a  permit  is  not  issued  by  the 
State  or  other  regulatory  agency,  the 
requested  removal  of  the  produced 
water  from  leased  Federal  or  Indian 
lands  will  be  denied." 

III.C  Informational  Requirements  for 
Injection  Wells 

One  comment  recommended  that  this 
Order  should  address  the  procedures 
relative  to  private  and  State  lands.  The 
BLM  has  issued  policy  with  regard  to  its 
authority  on  wells  on  commimitized  or 
unitized  private  or  State  lands  (43  CFR 
part  3161.1).  Such  authority  does  not 
extend  to  approval  of  the  disposal  of 
produced  water. 

One  comment  stated  that  the  Order  is 
unclear  as  to  right-of-way  requirements 
for  off-lease  disposal  wells  on  public 
lands  and  procedures  to  be  followed  by 
third  parties  operating  such  facilities. 
These  elements  are  appropriately 
addressed  in  the  right-of-way 
regulations  (43  CFR  part  2800)  and  are 
beyond  the  scope  of  this  Order. 

One  comment  stated  that  the  Order 
fails  to  require  certain  data  on 
environmental  impacts  that  had  been 
required  under  NTL-2B,  and  argued 
that  the  BLM  therefore  cannot  properly 
doamient  its  actions  under  IfEPA. 
Information  and  data  to  support  EPA  or 


State  approval  onder  the  UIC  program 
are  the  responsibility  of  t':iose  agencies, 
and  complianc}  with  NG^A  in 
connection  witli  such  approvals  is  no 
longer  under  tl  e  BLM's  jurisdiction. 
Portions  of  the  program  cutside  of  the 
scope  of  the  UIC  progran:  are  analyzed 
through  Order  Mo.  1  and  NEPA  is 
applieid  througi  that  Order  for  those 
portions. 

in  J).  Informational  Requirements  for 
Pits 

Several  comnents  stated  that  the 
sentence  conct  ming  water  analysis 
samples  being  taken  at  the  discharge 
point  was  vagi  e  because  the  proposed 
discharge  point  may  be  different  from 
the  existing  disicharge  point  at  the  time 
an  application  was  being  considered. 
Since  this  is  a  3oint  source  sampling 
procedure,  the  word  "current"  was 
added  before  "discharge  point." 

Several  resp  indents  argued  that  it  is 
unnecessary  tc  include  a  reclamation 
plan  at  the  time  of  appU nation  for  a 
permit  to  dispose  of  produced  water. 
Reclamation  p  ans  are  more  appropriate 
when  a  location  or  pit  is  being 
abandoned.  Tl  e  requirement  was 
changed  to  require  reclamation  plans  to 
be  submitted  prior  to  pii  abandonment. 

Another  comment  su(;gested  that  the 
reclamation  pi  in  shoulc!  include  plans 
for  disposal  of  any  precipitated  or 
collected  solids.  As  noted  above,  the 
requirement  that  a  recla.nation  plan  be 
submitted  was  changed  to  "prior  to  pit 
abandonment.  '  If,  at  thtt  time, 
precipitated  oi  collected  solids  are  a 
problem,  the  a  jthorizec  officer  may 
require  them  to  be  disposed  of  properly. 

One  responc.ent  stated  that  this 
section  was  ur  clear  as  to  who  would 
take  water  san:  pies,  when,  and  how 
often.  Normally  only  or  e  sampling  is 
required  unless  there  is  an  indication  of 
a  major  change*  in  water  quality  over 
time.  Where  approval  is  based  on  a 
NPDES  permit,  the  sampling  schedule  is 
determined  by  and  under  the 
jurisdiction  of  the  EPA  or  State  having 

Krimacy.  Samf  >Iing  pro<:edure8  will  also 
a  covered  for  BLM  field  personnel  in 
the  Manual. 

One  comment  recommended  that 
anticipated  emergency  situations  should 
be  identified  v^ith  the  required  content 
of  a  contingency  plan.  These  types  of 
conditions  are  site  specific  and  will  be 
prescribed  by  the  authorized  officer 
when  a  contin^^ency  plm  is  required. 

Under  ID  D.I .  Lined  Pits,  one 
comment  state  i  that  re'erence  to  a 
topographic  map  would  result  in  too 
small  a  scale  tc  show  tlie  necessarv 
information.  T!ie  BLM  igrees  and  has 
removed  the  w  3rd  "tof  ographic." 


One  comment  stated  that  the 
informational  requirements  should 
apply  to  pits  located  off  a  Federal/ 
Indian  lease  but  on  BLM-administered 
Federal  surfeca.  It  is  BLM  policy  to 
accept  the  requirements  established  in 
Onshore  Order  No.  7  for  ngbts-of-way 
administration  of  such  pits. 

One  comment  stated  that,  at  a 
minimum,  tests  should  be  carried  out 
for  toxic  constituents  as  defined  on  page 
1840  of  the  proposed  rule.  This  has  been 
addressed  in  the  discussion  luder 
"Definitions." 

Another  comment  stated  that  the 
authorized  officer  should  receive  copies 
of  all  other  applicable  permits  includmg 
those  for  disposal  of  hazardous  solid 
waste.  As  stated  under  the  section  on 
"Scope,"  this  Order  is  Umited  to 
disposal  of  produced  water  from  Federal 
and  Indian  oil  and  gas  wells  Hazardous 
solid  waste  is  outside  the  scope  of  this 
Order, 

m.  D.2.  Several  respondents  urged 
that  NPDES  permits  should  be  included 
in  this  section.  Others  stated  that  pits 
for  NPDES  permits  should  be  imder  the 
permit  authority  of  the  EPA  or  tbe 
primacy  State.  Section  m.G.  has  been 
expanded  to  clarify  requirements 
relative  to  NPDES  permits. 

ni.D.2.a.(i).  Two  comments  stated  that 
disposal  of  produced  water  into  imlined 
pits  could,  in  some  circumstances, 
violate  Section  101(a)  of  the  Clean 
Water  Act.  They  stated  that  the  water 
going  into  these  pits  should  be  tested  for 
toxic  constituents  as  well  as  dissolved 
solids.  The  criteria  applied  to  unlined 
pits  have  been  designed  to  address  this 
type  of  problem.  If  the  authorized  officer 
has  reason  to  believe  that  toxic 
constituents  exist  in  produced  water  to 
be  disposed  of  in  any  pit,  a  water 
analysis  for  those  constituents  can  be 
required.  It  is  not  economically  feasible 
to  require  expensive  analysis  for  the 
entire  range  of  toxic  chemicals  if  the 
authorized  officer  has  no  reasonable 
basis  for  expecting  the  presence  of  these 
toxins.  Protection  of  surface  and 
groundwater  is  the  primary  purpose  of 
this  Order.  Disposal  in  unlined  pits  is 
only  allowed  in  certain  circumstances. 
Tbe  sections  on  disposal  in  unlined  pits 
should  be  read  in  their  entirety  for  a  full 
imderstanding  of  the  requirements.  Each 
method  of  disposal  is  required  to  meet 
all  other  Federal  and  State  standards. 
Guidance  vnll  be  provided  for  BLM 
field  personnel  in  the  Manual  for  this 
Order.  This  will  include  the 
determination  of  the  need  for  water 
analysis. 

III.D.2.a.ii.  Several  comments 
expressed  concerns  about  the  term 
"beneficial  use."  Some  felt  it  meant  the 
same  as  beneficial  use  as  identified  in 
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State  water  quality  standard!.  It  does 
not.  The  water  described  as  intended  for 
beneficial  use  is  not  discharged  into  a 
stream.  It  should  not  be  conmsed  with 
the  requirements  of  a  NPDES  permit. 
One  purpose  of  the  standards  of  the 
Order  is  to  prevent  degradation  of 
existing  fresh  and  usable  aquifiers  and 
surface  water  from  historical  water 
quality  standards  (where  this 
information  is  available),  in  compliance 
with  the  intent  of  Section  101(a)  of  the 
Clean  Water  Act. 

Two  comments  stated  that  paragraph 
III.D.2.a.iii.  was  confusing  and  imclear. 
This  part  addresses  the  non-degradation 
of  surface  or  subsurface  waters  in  the 
area.  It  has  been  reorganized  without 
changing  its  substance  in  order  to  clarify 
the  meaning. 

One  comment  outlined  conditions 
under  which  paragraph  III.D.2.a.iv., 
which  would  allow  discharge  of  less 
than  five  barrels  jjer  day  into  an  unlined 
pit,  would  not  be  acceptable,  given  the 
need  to  protect  aquifers.  The  BLM 
agrees  with  the  concerns  expressed. 
Where  shallow  fresh  water  aquifers 
exist,  they  should  be  protected.  A  lined 
pit  may  be  necessary  in  this  type  of 
situation.  The  authorized  officer  should 
consider  existing  conditions  and  act 

accordingly. 

Paragrapn  III.D.2.b.i.(B)  requires 
information  on  the  daily  quantity  of 
water  to  be  disposed  of  and  a  water 
analysis.  One  comment  suggested  that 
this  should  be  required  of  facilities 
applying  under  paragraph  Ill.O.Z.a.iv. 
that  do  not  exceed  an  average 
production  of  five  barrels  of  produced 
water  per  day  on  a  monthly  basis.  This 
suggestion  was  not  adopted  in  the  final 
rule  and  Order.  The  Order  does  not 
prohibit  a  water  analysis,  and  the 
authorized  officer  can  request  one  for 
this  type  of  facility  if  it  is  necessary. 

One  comment  recommended  a  change 
in  the  second  sentence  of  paragraph 
in.D.2.b.i.(D),  to  clarify  the  terra 
"certifiable  percolation  test".  The  BLM 
agrees  that  the  language  in  the  proposed 
rule  was  confusing,  and  the  sentence 
has  been  changed  to  read,  "In  some 
cases  the  authorized  officer  may  reqiiire 
percolation  tests  using  accepted  test 
procedures." 

Another  clarification  recommended 
and  accepted  was  in  paragraph 
III.D.2.b.i.(E)  of  the  proposed  Order.  The 
word  "known"  was  added  between 
"shallowest"  and  "aquifer"  in  order  to 
enhance  practicabiUty.  Order  No.  1 
requires  Uie  testing  of  all  fresh  water 
zones  encountered  while  drilling,  which 
will  provide  the  information  necessary 
for  this  requirement. 

Paragraphs  III.D.2.b.iii.  (A)  and  (B) 
both  address  requirement!  in  terms  of  a 


2-mile  radiui.  Several  comment!  itated 
that  this  wai  an  excesiive  distance.  The 
requirements  in  Onshore  Oil  and  Ga! 
Order  No.  1  call  for  a  1-mile  radius.  The 
distance  reauirements  for  this  Order 
have  been  cnanged  to  1  mile  for 
consistency  with  Order  No.  1. 

One  comment  stated  that  paragraph 
III.D.2.b.iii.(C)  was  overly  vague.  The 
intent  of  the  requirements  of  this 
standard  is  to  leave  the  burden  of  proof 
up  to  the  operator  to  show  there  will  be 
no  adverse  effects  on  existing  water 
quality.  There  is  no  need  to  change  this 
provision  for  clarity. 

Several  comments  were  received 
seeking  clarification  as  to  the  scope  of 
section  IH  D  3.  The  section  was 
restructured  and  limited  to  emergency 
pits  for  overall  clarification.  The 
temporary  use  of  reserve  pits  has  been 
moved  to  the  Section  III.A.  General 
Requirements. 

A  suggestion  to  add  the  words  "and 
fluids"  after  "produced  water"  in  the 
second  sentence  of  section  III.D.3. 
which  discusses  reserve  pits,  was 
considered  but  rejected.  This  Order  is 
concerned  only  with  produced  water. 
Other  fluids  are  addressed  in  Orders 
Nos.  1  and  2  regarding  drilling 
operations. 

One  comment  stated  that  the  Order 
should  require  any  disposal  of  produced 
water  into  a  reserve  pit  to  be  covered  by 
a  contingency  plan.  Order  No.  1  does 
not  require  a  contingency  plan  for 
construction  and  use  of  a  reserve  pit.  If 
extenuating  circumstances  call  for  a 
contingency  plan,  the  authorized  officer 
can  require  one  under  43  CTR  3162.5. 
The  need  for  a  contingency  plan  would 
be  dependent  on  whether  or  not  there 
were  any  surface  or  subsurface  waters  or 
other  resources  to  be  protected. 

Another  general  comment  concerned 
the  use  of  l^ntonite  or  clay  as  liners  for 
disposal  pits.  The  experiences  of  the 
correspondent  with  bentonite-lined  pits 
were  described  as  unsatisfactory.  We 
agree  with  the  view  that  bentonite  is 
iinsatisfactory  when  the  produced  water 
contains  high  salt  content.  It  is  well 
known  that  potassium  chloride  is  added 
to  drilling  fluid  to  prevent  swelUng 
when  drilling  through  bentonite. 
Bentonite  liners  are  effective  under 
certain  conditions  other  than  those  with 
high  salt  content. 

Another  comment  urged  that  neither 
Uned  nor  unlined  pits  should  be 
allowed  for  temporary  or  emergency 
use.  The  correspondent  wanted  sudi 
uses  restricted  to  metal  containers.  In 
some  circumstances  the  use  of  tanks 
may  be  necessary  or  even  preferred. 
However,  the  Order  should  remain 
sufficiently  flexible  to  permit  the  use  of 
pits  in  circumstances  where  they  would 


be  appropriate.  The  comment  ia  not 
adopted  In  the  final  rule. 

Two  comment!  argued  that  reference 
to  NTLr-3A  was  inappropriate.  They 
wanted  the  BLM  to  r^uire  a  48-hour 
notification  on  emeigency  pit  use  and  to 
allow  up  to  7  days  for  disposal  of  the 
contents.  The  comment  was  not  adopted 
in  the  final  rule.  The  reference  to  NTL- 
3A  iB  merely  to  provide  guidance  on 
how  to  report  undesirable  events.  It 
requires  an  oral  notification  of  major 
undesirable  events  within  24  hours, 
followed  by  a  full  written  report  within 
15  days.  The  notice  also  provides  for 
tracking  volumes  lost  and  recovered.  We 
believe  that  48  hours  is  a  reasonable 
time  within  which  to  empty  pus  upon 
conclusion  of  an  emergency.  However, 
under  this  section  the  authorized  officer 
can  extend  the  48  hours  based  on  field 
conditions,  if  requested. 

One  comment  asked  why  emergency 
pits  were  a  part  of  Order  No.  7,  and 
stated  that  they  could  be  authorized 
under  the  Application  for  Permit  to  Drill 
(APD)  process.  If  the  type  of  pit  for 
dispo«al  of  produced  water  is  known  at 
anticipated,  the  construction  of  such 
pits  can  be  requested  in  the  APD.  The 
requirements  for  construction  and  use  of 
those  pits  remain  in  Onshore  Order  No. 
7. 

Two  comment!  stated  that  there  was 
some  confusion  as  to  the  process  of 
permitting  a  pit  under  the  emergency 
use  category  and  the  use  of  the  pit 
without  some  other  approval,  llie 
suggestion  was  to  change  the  wording  to 
make  it  clearer.  The  suggestion  was 
accepted  and  the  first  sentence  now 
begins:  "Application  for  a  permanent  pit 
(lined  or  unlined)  to  be  used  for 
anticipated  emergency 
purposes  •  •  •  ." 

AJiother  comment  stated  that 
construction  of  an  emergency  pit 
normally  would  have  to  be  done 
instantly  in  order  to  contain  a  sudden 
fluid  flow,  and  suggested  that  the  Order 
should  provide  for  vert)al  approval  to  be 
given.  "Hie  suggestion  is  not  adopted  in 
the  final  rule.  As  stated  above,  an 
emergency  pit  is  a  permanent  pit  to  be 
used  for  anticipated  emergency 
purposes.  This  would  not  be  the  same 
as  necessary  stop-gap  construction 
measures  to  prevent  or  Umit  damage 
from  an  accident.  Such  temporary 
measures  as  were  described  in  the 
comment  would  require  immediate 
restoration  as  determined  by  the 
authorized  officer. 

One  comment  said  the  last  sentence 
in  the  first  paragraph  should  have  the 
word  "written"  added  between 
"requires"  and  "approval."  Any 
extension  of  time,  even  if  verbal,  must 
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be  documented,  and  the  Order  has  been 
amended  to  make  this  dear. 

One  comment  stated  tliat  blow-down/ 
flare  pits  should  have  been  covered 
under  section  III.D.3.  Routine  or  regular 
use  of  a  pit  does  not  quaUfy  for  use  as 
an  emergency  pit.  Such  use  may  qualify 
under  tne  category  of  unlined  pit  for 
operations  proiducing  water  at  a  rate  of 
no  more  than  five  barrels  per  day  per 
disposal  facihty. 

SectiiHi  E    Design  Requirammts 

General  Comments 

There  were  two  comments  suggesting 
that  the  design  requirements  of  this 
section  sbould  not  apply  to  drilling  and 
workover  pits.  This  is  true.  Any 
requirements  for  pits  approved  in 
conjunaion  with  drilling  or  workover  of 
wells  will  be  addressed  at  the  time  of 
approval  of  these  types  of  operations. 

One  comment  requested  tnat  pits 
approved  imder  a  NPDES  permit  be 
exempt  from  paragraphs  m.E.l.d.  and  e., 
as  are  pits  approved  under  criterion 
m.D.Z.a.iv  Another  comment  argued 
that  no  pits  should  be  exempt  from  any 
of  the  design  requirements  set  forth  in 
this  section,  and  a  third  comment 
suggested  that  emergency  pits  be 
exempt  from  all  of  the  design 
requirements  None  of  these  suggestions 
has  been  adopted  in  the  final  rule  for 
the  following  reasons: 

1.  Pits  used  in  conjunction  with 
NPDES  permitted  discharges  are  used  to 
skim  the  oil  off  the  water  in  order  to 
condition  the  water  for  discharge  in 
accordance  with  the  approved  NPDES 
permit.  Generally,  these  types  of  pits  are 
of  large  size  and  handle  a  large  volume 
of  liquids.  For  these  reasons,  the  pits 
should  be  constructed  to  meet  all  the 
design  standards  in  order  to  prevent 
spills  due  to  erosion  or  any  other  type 
of  pit  failure. 

2.  Pits  approved  under  criterion 
in.D.2.a.iv.  are  exempt  bom  the 
requirements  of  paragraphs  m.E.l.d. 
and  e.,  because  the  volume  of  water  that 
goes  into  these  types  of  pits  is  so  small 
that,  in  the  majority  of  cases,  there  is  no 
accumulation  of  fluid  in  the  pit  due  to 
evaporation  or  percolation.  Also  the 
authorized  officer  may,  when 
circumstances  require,  modify  or 
condition  the  approval  of  these  types  of 
pits  to  include  any  other  requirements 
or  stipulations,  under  section  A.  General 
Requirements. 

3.  Emergency  pits  cannot  be  exempt 
from  the  requirement  of  section  E.  lliese 

Kits  are  constructed  to  contain  all 
quids,  whether  oil  or  water,  during 
emergency  situations  involving,  in  some 
cases,  large  volumes.  Therefore,  these 
pits  have  to  be  constructed  to  the  design 


standards  for  tiafe  containment  of  these 
limuds. 

m.E.l.b.  Two  comments  suggested 
that  this  subsection  s  nould  not  apply  to 
pits  approved  under  Titerion 
III.D.2.a.iv.  Al  iiough  the  volume  of 
water  going  into  pits  approved  under 
criterion  ID.D.  2.a.iv.  s  small,  and  in 
most  cases  there  is  m  accumulation  of 
fluids  in  the  p:  ts,  the:^  are  periods 
when  evaporation  ra  :e8  are  low  and 
precipitation  iti  high  The  pits  need  to  be 
designed  usin^  this  s  :andard  to  prevent 
overflow  dunr  g  these  periods. 

Several  comnents  discussed  the 
requirement  that  the  pit  be  equipped  to 
deter  entry  by  lirds.  The  comments 
suggested  that  iie  st/tndard  was  too 
vague  and  rftq«.  ested  that  it  specify  a 
minimum  pit  size  to  *equire  such 
deterrence.  Tb  s  suggestion  is  not 
adopted  becaui«  the.-e  are  different 
types  of  devices  no%%  in  use  to  deter 
entry  by  birds,  two  examples  of  which 
are  netting  malarial  rjid  flags,  No 
minimum  size  is  specified:  oirds  may  be 
attracted  by  any  bod;'  of  water, 
regardless  of  the  size  of  the  pit 
containing  it,  aid  be  killed  or  injured  by 
contaminants,  '"he  oily  requirement  the 
BLM  will  impose  is  'hat  whatever 
material  or  dev  ce  is  used,  it  must  serve 
its  intended  pu"pos€ 

One  comment  sug^.ested  that  the 
fencing  require  nent  be  limited  to  the 
use  of  stock  tigiit  fer  ce.  The  fiendng 
requirements  viiry  throughout  the 
country,  de(>eniiing  on  the  kind  of 
livestock  or  wildhfe  deterrence  to  be 
accomplished.  Acco~dingly,  the 
requirement  is  liest  left  to  the  operator 
and  the  authori  ted  c  fRcer  to  work  out 
at  the  time  the  ( ppli::ation  for  pit 
approval  is  received.  The  comment  is 
not  adopted. 

One  commen :  suggested  that 
emergency  pits  shoi  Id  be  exempt  from 
this  subsection.  Altl  ough  emergency 
pits  have  to  be  <>mpt  ed  within  48  hours 
following  their  ise,  he  deterrence  of 
entry  by  birds,  lives  ock,  and  wildhfe 
during  the  emergenc  y  is  still  necessary; 
therefore,  tliis  s  igge^tion  is  not  adopted. 

m.E.l.d.  A  cotnmi^nt  concerning  the 
slope  of  the  pits  suggested  showing  the 
ratios  as  the  verical  rise  to  the 
horizontal  distaice,  thus  describing  the 
inside  grade  of  the  1  wee  as  no  steeper 
than  1:2  and  the  outside  grade  no 
steeper  than  1:3  Th  s  suggestion  is 
adopted,  and  the  Order  reflects  the 
change. 

One  comment  requested  that  the  pit 
wall  and  levee  gradi'  requirements  be 
relaxed  to  allow  the  use  of  levees  at  the 
natural'engle  of  :ep:>se.  The 
construction  of  leve  es  at  the  natural 
angle  of  repose  can  le  approved  by 
requesting  a  variant  a  from  the 


authorized  officer  if  the  operator  can 
furnish  soil  test  information  that  would 
justify  the  use  of  steeper  grades  without 
compromising  the  integrity  of  the  pit. 

mtE.l.e.  There  were  two  comments 
concerning  the  levee  width  at  the  top. 
One  suggested  that  the  top  width  be 
Umited  to  6  inches,  while  the  other 
wanted  the  top  to  be  no  less  than  10  feet 
wide.  Neither  of  the  comments  was 
accepted  because  the  BLM  considers  18 
inches  to  be  the  minimum  top  width 
necessary  to  enable  a  person  to  safely 
stand  on  the  levee  ana  take  a  sample  of 
the  fluid,  if  needed,  and  yet  sufficient  to 
prevent  failure  as  long  as  the  pit  is 
maintained  to  the  design  standards. 

m.E.2.  Several  comments  we"^ 
received  on  this  secuon  concerning  the 
types  of  matenals  used  in  tiie 
construction  of  lined  pits  The 
comments  requested  mat  the  Order 
specify  the  minimum  thickness,  burst, 
break,  or  tear  strengin,  in  pounds  per 
square  inch,  of  the  materials  to  be  used 
in  the  construction  of  the  pits.  It  is  not 
the  intent  of  this  Order  to  specify  the 
type  of  liner  or  set  the  minimum 
strength  for  the  materials  used.  The 
requirement  imposed  by  the  final  Order 
remains  that  the  installation  be  done 
according  to  the  manufacturer's 
specifications.  In  all  cases,  the  BLM  will 
require  that  Uned  pits  contain  leak 
detection  systems.  If  a  pit  foils  and  leaks 
are  detected,  the  pit  will  be  required  to 
be  emptied  of  its  contents  and  repaired 
prior  to  any  further  use. 

mj.  Conatnictioa  and  Maintenance 

One  comment  expressed  a  concern 
that  the  title  "Construcuu.:  and 
Maintenance"  was  inappropriate  and 
sbould  be  changed  to  "Incidences  of 
Noncompliance."  Although  this  section 
does  address  violations,  corrective 
actions,  and  abatement  periods,  it  is 
primarily  a  compilation  of  the  BLM's 
standards  for  construction  and 
maintenance  of  pits.  The  suggestion  was 
rejected, 

F,l.  One  comment  requested  that  the 
language  in  m  F.l.  "whether  existing 
prior  to  or  after  the  effective  date  of  this 
Order"  be  stncken  from  the  Order  as 
unnecessary.  This  suggestion  was 
adopted  and  the  phrase  has  been 
deleted  accordingly. 

F.3.  One  respondent  suggested  that,  if 
a  liner  is  installed  and  then  covered 
with  material  (i.e.,  sand,  gravel,  etc.)  to 
protect  the  liner,  the  authorized  officer 
should  be  notified  prior  to  the  covering. 
It  is  not  necessary  to  address  this  matter 
in  the  final  Order,  because  its 
occurrence  would  be  rare.  It  will  be 
handled  in  the  Manual  Handbook  and 
can  be  considered  as  a  condition  of 
approval  when  needed. 
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One  comment  stated  that  failure  to 
notify  under  section  III.F.3.  should  be  a 
major  violation.  Another  comment 
stated  that  section  III.F.3.  should  apply 
only  to  lined  pits.  The  intent  of  this 
standard  is  to  apply  to  both  lined  and 
unlined  pits.  The  purpose  of  the 
requirement  is  to  verify  whether  pits 
were  constructed  in  accordance  with  the 
approved  plan.  As  the  consequence  of 
failure  to  notify  is  determined  by  the 
degree  of  failure  to  comply  with  the 
approved  plan,  the  violation  for  failure 
to  notify  the  authorized  officer  is 
considered  mmor  However,  the 
violation  for  failure  to  comply  with  the 
approved  plan  may  be  minor  or  major. 
If  as  a  ivsult  of  substandard 
construction,  tlie  pit  is  causing  or 
ttireatening  immediate,  substantial,  and 
adverse  impacts  on  pubbc  health, 
safety,  or  the  environment,  then  the 
violation  would  be  major  by  definition. 
The  violation,  corrective  action,  and 
abatement  period  provisions  of  section 
ni.F  3  for  failure  to  construct  in 
accordance  with  the  approved  plan  have 
been  rewntten  to  clarify  the  matter. 

F.5.  One  comment  suggested  that 
requirement  III.F.5,  appears 
contradictory  in  stating  that  a  pit  should 
be  designed  to  prevent  entrance  of 
surface  water  by  providing  surface 
drainage.  The  requirement  has  been 
rewritten  for  clarification  as  follows. 
"The  pit  shall  be  maintained  as 
designed  to  prevent  entrance  of  surface 
water  by  providing  adequate  surface 
drainage  away  from  the  pit." 

F.8.  Many  comments  stated  that  the 
remurement  in  m.F  8.  "that  the  pit  shall 
be  kept  reasonably  free  from  surface 
accumulations  of  liquid  hydrocarbons" 
was  ambiguous  and  in  need  of 
clarification.  It  is  extremely  difficult  to 
specify  that  a  pit  must  be  kept  free  of 
hydrocarbons  over  a  certain  percent  of 
the  surface,  during  a  particular  season, 
or  that  the  oil  may  be  allowed  to 
accumulate  to  a  certain  thickness.  As  is 
the  practice  under  NTL-2B,  the 
authorized  officer  must  use  experience 
and  judgment  to  determine  whether  the 
amount  of  oil  in  a  pit  is  out  of 
compliance.  He  or  she  will  weigh  the 
requirement  against  the  intent  of  the 
approval,  the  nature  and  type  of  pit, 
seasonal  factors,  and  environmental 
sensitivity. 

F.9.  Several  respondents  stated  that 
the  30-day  operator  self-inspection 
requirement  in  III.F.9.  was  too  frequent. 
Other  respondents  stated  it  was  too 
infrequent  and  suggested  7  days.  The 
requirement  remains  as  written.  The  30- 
day  period  was  chosen  because  it  is 
within  the  range  of  in8f)ection 
requirements  imposed  by  other  Orders 
and  is  a  reasonable  period  of  time. 


m.G.  Other  DispoMl  Methods 

One  comment  stated  that  the 
authorized  officer  may  allow  surface 
discharges  in  violation  of  effluent 
guidelines.  Any  surface  discharge 
would  either  be  under  a  NPDES  permit 
or  otherwise  meet  the  requirements  of 
State  and  Federal  laws  and  regulations. 
Coordination  with  the  EPA  or  the 
primacy  State  would  be  necessary. 

In  response  to  several  comments  on 
the  3  methods  of  disposal  mentioned  in 
m.A.,  and  one  comment  urging  the  BLM 
to  allow  use  of  new  technology,  final 
m.G.  now  contains  3  sut)categorie8. 
Additional  guidance  has  been  provided 
as  to  disposal  under  an  NPDES  permit. 

One  respondent  asked  whetner  a 
buned  tank  should  meet  all  the 
requirements  applied  to  a  lined  pit.  A 
buried  tank  used  in  lieu  of  a  lined  pit 
is  considered  a  lined  pit  and  therefore 
should  meet  all  apphcable  standards  of 
this  Order.  The  1^  detection 
requirements  for  buned  tanks  could  be 
met  by  a  monitoring  well  system 
depending  on  an  analysis  of  the 
subsurface  conditions  by  the  authorized 
officer. 

mil.  Reporting  Requirements  for 
Disposal  Facilities 

One  comment  suggested  that  the 
annual  report  for  well  and/or  surface 
water  facilities  should  be  required  to 
track  water  quantity  and  quality.  Such 
reports  were  required  under  NTL-2B 
but  have  been  deleted  from  this  Order 
because  they  created  burdensome 
paperwork  that  was  of  limited 
usefulness  to  the  authorized  officer.  The 
BLM  now  places  the  responsibility  on 
the  operator  to  amend  the  pit  design 
when  changes  in  quantity  and/or  quality 
of  water  cause  the  pit  no  longer  to  meet 
the  unlined  pit  criteria. 

rV.  Variances  From  Requirements  or 
Minimum  Standards 

One  comment  stated  that  Indian 
Tribes  may  obtain  primacy  for  UIC 
programs,  and  therefore  that  Tribal 
authority  should  be  included  in  the  last 
sentence.  The  comment  was  correct  and 
a  reference  to  the  Tribal  authority  has 
been  made  in  the  final  Order. 

Comments  were  received  from  two 
entities  stating  that  the  Order  should 
allow  the  authorized  officer  orally  to 
approve  variances  from  minimum 
standards  under  unusual  or  emergency 
situations.  The  intent  of  this  section  of 
the  Order  is  to  accommodate  special 
situations  where  an  alternative  means 
may  meet  or  exceed  the  objectives. 
Temporary  deviation  frtim  standards 
under  an  emergency  situation  may  be 
granted  orally  by  the  authorized  officer 


followed  by  written  confirmation.  Such 
temporary  deviation  is  not  considered 
as  a  variance  imder  this  section.  Any 
variance  must  be  pre-approved  in 
writing. 

Two  comments  expressed  concern 
that  the  authorized  officer  has  too  much 
latitude  in  granting  variances  and 
suggested  developing  criteria  or 
guidance  for  the  authorized  officer.  A 
Manual  and  Handbook  will  be  prepared 
for  this  Order  to  provide  such  guidance. 
One  example  of  such  criteria  would  be 
that  if  an  applicant  proposes  to  use  a 
1:2.5  slope  for  the  levee,  soil  test  data 
supporting  the  proposed  slope  shall  be 
presented  for  approval.  The  authorized 
officer  will  take  into  account  a  proper 
factor  of  safety  in  addition  to  the  test 
data. 

Attachments 

Two  comments  recommended  that  the 
words  "minimum  standards"  be 
removed  bom  the  titles  of  Figures  1 
through  3.  The  recommendation  was 
adopted,  because  the  figures  were 
presented  as  examples  of  what  could  be 
acceptable  imder  the  standards 
established  in  this  Order. 

With  respect  to  Figures  4  and  5,  one 
respondent  expressed  a  preference  for 
the  vertical  riser  over  the  sloped  riser 
and  the  location  of  the  riser  to  be  on  the 
transverse  centerline  of  the  pit,  rather 
than  at  the  end  of  the  pit  as  indicated. 
The  BLM  agrees  with  the  view 
expressed  and  affirms  that  the  suggested 
location  of  the  riser  is  equally 
acceptable^ 

In  response  to  a  comment  that  a  low 
riser  shown  in  Figure  5  may  cause 
surface  discharge  if  leakage  occurs,  the 
example  now  shows  the  riser  to  be  even 
with  the  top  of  the  levee. 

Editorial  corrections  have  been  made 
as  necessary. 

The  pnndpal  authors  of  this  final  rule 
are  Sie  Ling  Chiang,  Chief,  Division  of 
Minerals  Policy  Analysis  and  Economic 
Evaluation,  Washington  Office,  Jamie 
Sparger,  Vernal  District  Office,  Utah; 
Armando  Lopez,  Roswell  District  Office, 
New  Mexico;  T.R  Beaven,  Wyoming 
State  Office;  and  Bob  Schooler,  Jackson 
District  Office,  Mississippi,  assisted  by 
the  staff  of  the  Division  of  Legislation 
and  Regulatory  Management,  BLM. 

It  is  hereby  determined  that  this 
proposed  rule  does  not  constitute  a 
major  Federal  action  significantly 
affecting  the  quality  of  the  human 
environment,  and  that  no  detailed 
statement  pursuant  to  section  102(2)(C) 
of  the  National  Environmental  PoUcy 
Act  of  1969  (42  U.S.C.  4332(2)(C))  is 
required.  The  BLM  has  determined  that 
this  proposed  rule  is  categorically 
excluded  from  further  environmental 
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review  pursuant  to  516  Departmental 
Manual  (DM),  Chapter  2,  Appendix  1, 
Item  1,10  and  mat  the  proposal  would 
not  signihcaniiy  affect  the  10  criteria  for 
exceptions  listed  in  516  DM  2, 
Appendix  2.  Pursuant  to  the  Council  on 
Environmental  QuaUty  regulations  (40 
CFR  1508.4)  and  environmental  ]>olicies 
and  procedures  of  the  Department  of  the 
Interior,  "categorical  exclusions"  means 
a  category  of  actions  which  do  not 
individually  or  cumulatively  have  a 
significant  effect  on  the  human 
environment  and  which  have  been 
foimd  to  have  no  such  effect  in 
procedures  adopted  by  a  Federal  agency 
and  for  which  neither  an  environmental 
assessment  nor  an  environmental 
impact  statement  is  required. 

The  Department  of  the  Interior  has 
determined  under  Executive  Order 
12291  that  this  document  is  not  a  major 
rule.  A  major  rule  is  any  regulation  that 
is  likely  to  result  in  an  annual  effect  on 
the  economy  of  $100  million  or  more,  a 
major  increase  in  costs  or  prices  for 
consumers,  individual  industries. 
Federal,  State,  or  local  government 
agencies,  or  geographic  regions,  or 
significant  adverse  efiiacts  on 
competition,  employment,  investment, 
productivity,  iimovation,  or  on  the 
ability  of  United  States-based 


enterprises  to  compote  with  foreign- 
based  enterpnses  in  domestic  or  export 
markets  This  order  does  not  establish 
new  requirements  and  therefore  will  not 
cause  an  increase  in  costs  or  prices. 
Reporting  requireripnts  have  been 
reduced,  whicn  will  ease  the  burden  on 
industry.  Funber..  'or  the  same  reasons, 
the  Department  ha ;  determined  under 
the  Regulatory  Fle;nbility  Act  (5  U.S.C 
601  et  seq )  mat  it  Mnll  not  have  a 
significant  economic  impact  on  a 
substantial  numtwi  of  small  entities. 

The  Department  ::ertifies  that  this 
proposed  rule  does  not  represent  a 
governmental  actio  i  capable  of 
interference  wim  c  nstitutionally 
protected  property  nghts.  No  private 
property  would  be  aken  as  a  result  of 
this  rule,  and  no  la^^l  activity  would 
be  impaired  on  pri\  ate  property. 
Therefore  as  require  by  Executive 
Order  12630  me  D<  partment  of  the 
Interior  has  determi  ned  that  the  rule 
would  not  cause  a  t  iking  of  private 
property. 

The  information  collection 
requirements  conta  ned  in  this  rule  have 
been  approved  by  t  e  Office  of 
Management  and  B  dget  under  44 
U.S.C.  3501  etseq.  'nd  assigned 
clearance  number  1  )04-0135. 


List  of  Subjects  in  43  CFR  Fart  3160 

Government  contracts,  Indian  lands- 
mineral  resources,  Mmeral  royalties,  Oil 
and  gas  exploration,  Penalties,  Public 
lands-mineral  resources,  Reporting  and 
recordkeeping  requirements. 

For  the  reasons  ated  in  me  Preamble, 
and  under  ttie  aumonties  cited  below, 
part  3160,  group  3100  sut>cnapter  C, 
chapter  n  of  title  43  of  me  Code  of 
Federal  Regulations  is  amended  as  set 
forth  below: 

Dated:  July  16, 1993. 
Bob  Araatroog. 

Assistant  Secmaryofthe  Interior. 

PART  3160-(AMENDED] 

1.  The  authonty  atation  for  part  3160 
is  revised  to  read: 

Aolbaritjr  43  U.S.C  1733  30  U.S.C.  18!  et 
seq.;  30  U.S  C  351-359  30  L  S.C   J01-J06 
25  U.S.C.  396;  25  U.S.C  3968-3<#x]    ly^  398, 
398a-398e,  399;  43  U.S.C.  1457;  s«e  aiso  40 
Op.  Atty.  Gen.  41;  40  U.S.C.  471  et  seq:  42 
U.S.C  4321  et  aeq.\  43  U.S.C,  6508;  30  U.S.C 
1701  et  CM}.;  ana  25  U.S  C.  2101  et  seq. 

2.  Section  3164  1(b)  is  amended  by 
revising  the  table  to  read  as  follows; 

f31M.1    Onshore  OU  and  Gm  Ordws. 


(b)* 


Oder 
No. 


7. 


SutJfect 


Approval  of  operatione 


DfttNng , 

Sits  security 

Measurement  of  oi .., 
Msaaursmsnt  of  gas 


Hydrogen  suWde  operations 
Disposal  of  produced  water 


Effectrve  iate 


Nov.  21, 1983 


Dec.  19, 1988 

Utef.  27.  1989 _ 

Aug.  23,  1989 

Mar.  27,  1968,  new  laciiities  prMter  than  200  MCF  pro- 
ducton;  Aug  23  1989,  eritong  faoltty  greater  than 
200  MCF  production,  Fm).  <6,  i990,  sxi8ttr>g  taciirty 
less  than  200  MCF  proOucoan. 

Jan  22,  1991 

October  8  1993  


Federal  Beoister  ref- 
srsnce 


48  FR  48916 
56226 

53  FR  46790  .. 

54  FP  8056  .... 
54  FB  8066  .... 
54  FR  8100  .... 


and  4$  FR 


56  FR  48968 
N-T.-2B. 


Suoerseoes 


NTL-6. 

None. 
NTL-7. 
Nor»e. 
Nons. 


None. 


Note:  Numbers  to  bs  assigned  sequentiaUy  by  the  Washington  Office  as  proposed  Oroers  are  prepared  for  puMcaoon. 


The  Appendix— Text  of  Oil  and  Gas 
Order  reads  as  follows: 

Appendix— Tact  of  OU  and  Gas  Ordor 

Note:  This  appendix  will  not  appear  in  the 
Code  of  Federal  Regulations. 

Onaliore  Oil  and  Gas  Ordar  No.  7 

Disposal  of  Produced  Water 

L  Introduction. 

A.  Autnohty. 

B  Purpose. 

C.  Scope. 
n.  Definitions. 
m.  Requirements. 

A.  General  Requirements. 

B.  Application  and  ApfMOval  Authority. 

C  Informatioaal  Requirements  for  Injection 
Wells. 


D.  Informational  Re-qi.irements  for  Pits. 

E.  Design  Reauiren  ar  ts  for  Pits. 

F.  Construction  and  Ktaintenance 
Requirements  foi  P  ts. 

G.  Other  Disposal  Me  nods. 

H.  Reportmg  Requireineats  for  Disposal 

Faciluies 
IV.  Variances  from  Root,  irementt  or 

Minmium  Stanaiutjs. 
Attachment. 
I.  Figures. 

Onaliore  Oil  and  Gas  Older  No.  7 

Disposal  of  Producea  W7ter 

I.  Introduction 

A.  Authonty.  This  Orcter  is  established 
pursuant  to  tiie  autiirnt'  granted  to  the 
Secretary  of  the  Inter  or  3y  yarious  Federal 


and  Indian  mineral  leasing  statutes  and  the 
Federal  Oil  and  Cast  Royalty  Manai^ement  Act 
of  1982.  Said  autftonty  has  been  Oelesated  to 
ttie  Bureau  of  i^ana  .Management  and  <s 
implemented  by  the  on.«Dore  oil  ana  gas 
operating  regulations  contained  in  43  CFTf 
part  3160.  Section  3164  1  tnereof  specifically 
authorizes  the  Director  to  issue  Ou&nore  Oil 
and  Gas  Orders  when  necessary  to 
implement  or  supplement  tbe  operating 
reguiatioos  and  provioes  that  all  such  Orders 
shall  be  binding  on  Uie  oc>erators  of  Feaeral 
and  restricted  Indian  oil  and  gas  leases  wnich 
have  been,  or  may  bereattex.  be  issued. 

As  dirnned  by  the  Federal  Onsnore  Oil  and 
Gas  Leasing  Reform  Act  of  19a7,  ior  National 
Forest  lands  the  Secretary  of  Agric^ture 
shall  regulate  all  surtace-oisturbing  activities 
and  shall  determine  reclamation  and  otnar 
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actions  required  in  the  interest  of 
conservation  of  surface  retource*.  Specific 
autliority  for  the  provisions  contained  in  this 
Order  is  found  at  section  3162.3,  Conduct  of 
Operations:  section  3162.5,  Environment  and 
Safety;  and  Subpart  3163,  Noncompliance 
and  Assessments. 

B.  Purpose.  This  Order  (upersedes  Notice 
to  Lessees  and  Operators  of  Federal  and 
Indian  Oil  and  Gas  Leases  (NTL-2B), 
Disposal  of  Produced  Water.  The  purpose  of 
this  Order  is  to  specify  informational  and 
procedural  requirements  for  submittal  of  an 
application  for  the  disposal  of  produced 
water,  and  the  design,  construction  and 
maintenance  requirements  for  pits  as  well  as 
the  minimum  standards  necessary  to  satisfy 
the  requirements  and  procedures  for  seeking 
a  variance  from  the  minimum  standards. 
Also  set  forth  in  this  Order  are  certain 
specific  acts  of  noncompliance,  corrective 
actions  required  and  the  abatement  period 
allowed  for  correction. 

C.  Scope.  This  Order  is  applicable  to 
disposal  of  produced  water  from  completed 
wells  on  Federal  and  Indian  (except  Osage) 
oil  and  gas  leases.  It  does  not  apply  to 
approval  of  disposal  facilities  on  non-Federal 
leases.  Separate  approval  under  this  Order  is 
not  required  if  the  method  of  disposal  has 
been  covered  under  an  enhanced  recovery 
project  approved  by  the  authorized  officer. 

II.  Definitions 

The  following  definitions  are  used  in 
conjunction  with  the  issuance  of  this  Order. 

A.  Authorized  officer  meaai  any  employee 
of  the  Bureau  of  Land  Management 
authorized  to  perform  duties  described  in  43 
CFR  Groups  3000  and  3100. 

B.  Federal  lands  means  all  lands  and 
interests  in  lands  owned  by  the  United  States 
which  are  subject  to  the  mineral  leasing  laws, 
including  mineral  resources  or  mineral 
estates  reserved  to  the  United  States  in  the 
conveyance  of  a  surface  or  nonmineral  estate. 

C  Free-board  means  the  vertical  distance 
from  the  top  of  the  fluid  surface  to  the  lowest 
point  on  the  top  of  the  dike  surrounding  the 
pit. 

D.  Injection  well  means  a  well  used  for  the 
disposal  of  produced  water  or  for  enhanced 
recovery  operations. 

E.  Lease  means  any  contract,  profit  share 
arrangement,  joint  venture,  or  other 
agreement  issued  or  approved  by  the  United 
States  under  a  mineral  leasing  law  that 
authorized  exploration  for,  extraction  of,  or 
removal  of  oil  or  gas  (see  43  CFR  3160.0-5). 

F.  Lessee  means  a  person  or  entity  holding 
record  title  in  a  lease  issued  by  the  United 
States  (see  43  CFR  3160.0-5). 

G.  Lined  pit  means  an  excavated  and/or 
bermed  area  that  is  required  to  be  lined  with 
natural  or  manmade  material  that  will 
prevent  seepage.  Such  pit  shall  also  include 
a  leak  deteaion  system. 

H.  Unlined  pit  means  an  excavated  and/or 
bermed  area  that  is  not  required  to  be  lined, 
or  any  pit  that  is  lined  but  does  not  contain 
a  leak  detection  system. 

I.  Major  violation  means  noncompliance 
that  causes  or  threatens  immediate, 
substantial,  and  adverse  impacts  on  public 
health  and  safety,  the  environment, 
production  accountability,  or  royalty  income 
(see  43  CFR  3160.0-5). 


J.  Minor  violation  means  noncompliance 
that  does  not  rise  to  the  level  of  a  "major 
violation"  (see  43  CFR  3160.0-5). 

IC  Sational  Pollutant  Discharge 
EliminaUon  System  (NPDES)  means  a 
program  administered  by  the  Environmental 
Protection  Agency  or  primacy  State  that 
requires  permits  for  the  discharge  of 
pollutants  from  any  point  source  into 
navigable  waters  of  the  United  State*. 

L  Operator  means  any  person  or  entity, 
including  but  not  limited  to  the  lessee  or 
operating  rights  owner,  who  has  stated  in 
writing  to  the  authorized  ofBcer  that  it  is 
responsible  under  the  terms  and  conditions 
of  the  lease  for  the  operations  conducted  on 
the  leased  lands  or  a  poriion  thereof  (see  43 
CFR  3610.0-5). 

M.  Produced  water  means  %<rater  produced 
in  conjunction  with  oil  and  gas  production. 

N.  Toxic  constituents  means  substances  in 
produced  water  that  when  found  in  toxic 
concentration  have  harmful  effects  in  plant 
or  animal  life.  These  substances  include  but 
are  not  limited  to  arsenic  (As),  barium  (Ba), 
cadmium  (Cd),  hexavalent  chromium  (hCr), 
total  chromium  (tCr),  lead  (Pb),  mercury  (Hg), 
zinc  (Zn),  selenium  (Se),  benzene,  toluene, 
etbylbenzene,  and  xylenes,  as  defined  in  40 
CFR  116. 

O.  Underground  Injection  Control  (UIC) 
program  means  a  program  administered  by 
the  EPA,  primacy  State,  or  Indian  Tribe 
under  the  Safe  Drinking  Water  Act  to  ensure 
that  subsurface  waste  injection  does  not 
endanger  underground  sources  of  drinking 
water. 

III.  Requirements 

A.  General  Requirements 

Operators  of  onshore  Federal  and  Indian 
oil  and  gas  leases  shall  comply  with  the 
requirements  and  standards  of  this  Order  for 
the  protection  of  surface  and  subsurface 
resources.  Except  as  provided  under  section 
III.D.3  of  this  Order,  the  operator  may  not 
disftose  of  produced  water  unless  and  until 
approval  is  obtained  from  the  authorized 
officer.  All  produced  water  from  Federal/ 
Indian  leases  must  be  disposed  of  by  (1) 
injection  into  the  subsurface;  (2)  discharging 
into  pits;  or  (3)  other  acceptable  methods 
approved  by  the  authorized  officer,  including 
surface  discharge  under  NPDES  permit. 
Injection  is  generally  the  preferred  method  of 
disposal.  Operators  are  encouraged  to  contact 
the  appropriate  authorized  officer  before 
filing  an  application  for  disposal  of  produced 
water  so  that  the  operator  may  be  apprised 
of  any  existing  agreements  outlining 
cooperative  procedures  between  the  Bureau 
of  Land  Management  and  either  the  State/ 
Indian  Tribe  or  the  Environmental  Protection 
Agency  concerning  Underground  Injection 
Control  permits  for  injectionjwells,  and  of 
any  potentially  significant  adverse  effects  on 
surface  and/or  subsurface  resources.  The 
approval  of  the  Environmental  Protection 
Agency  or  a  State/Tribe  shall  not  be 
considered  as  granting  approval  to  dispose  of 
produced  water  from  leased  Federal  or 
Indian  lands  until  and  unless  BLM  approval 
is  obtained.  Applications  filed  pursuant  to 
NTL-2B  and  still  pending  approval  shall  be 
supplemented  or  resubmitted  if  they  do  not 
meet  the  requirements  and  standards  of  this 


Order.  The  dispoMl  methods  shall  be 
approved  In  mrritlng  by  ihe  authorized  officer 
regardless  of  the  physical  location  of  the 
disposal  laclUtv.  Existing  NTI^2B  approvals 
will  remain  valid.  However,  upon  written 
Justification,  the  authorized  officer  may 
impoee  additional  conditions  or  revoke  any 
previously  approved  disposal  permit,  if  the 
authorized  officer,  for  example,  finds  that  an 
existing  facility  is  creating  environmental 
problems,  or  that  on  unlined  pit  should  be 
Uned,  because  the  quality  of  the  produced 
water  has  changed  so  that  it  no  longer  meets 
the  standards  for  unlined  pits. 

Unless  prohibited  by  the  authorized 
officer,  produced  water  &x>m  newly 
completed  wells  may  be  temporarily 
disposed  of  into  reserve  pits  for  a  period  of 
up  to  90  days,  if  the  use  of  the  pit  was 
approved  as  a  part  of  an  application  for 
permit  to  drill.  Any  extension  of  time  beyond 
this  period  requires  documented  approval  by 
the  authorized  officer. 

Upon  receipt  of  a  completed  application 
the  authorized  officer  shall  take  one  of  the 
following  actions  %<rithin  30  days:  (1) 
Approve  the  application  as  submitted  or  with 
appropriate  modification  or  conditions;  (2) 
return  the  application  and  advise  the 
applicant  in  «mting  of  the  reasons  for 
disapproval;  or  (3)  advise  the  applicant  in 
writing  of  the  reasons  for  delay  and  the 
expected  final  action  date. 

If  the  approval  for  a  disposal  fecility,  e.g., 
conmiercial  pit  or  Class  II  injection  well,  is 
revoked  or  suspended  by  the  permitting 
agencies  such  as  the  Environmental 
Protection  Agency  or  the  primacy  State,  the 
BLM  water  disposal  approval  is  immediately 
terminated  and  the  operator  is  required  to 
propose  an  alternative  disposal  method. 
B.  Application  and  Approval  Authority 

1.  On-lease  Disposal.  For  water  produced 
bom  a  Federal/Indian  lease  and  disposed  of^ 
on  the  same  Federal/Indian  lease,  or  on  other 
conmiitted  Federal/Indian  leases  if  in  a  unit 
or  communitized  area,  the  approval  of  the 
disposal  method  is  usually  granted  in 
conjunction  with^/tfie" approval  for  the 
disposal  facilities.  An  Example  would  be  the 
approval  of  a  pnfiposal  to  drill  an  injection 
well  to  be  used  for  the  disposal  of  produced 
water  from  a  well  or  wells  on  the  same  lease. 

a.  Disposal  of  water  in  injection  wells. 
When  approval  is  requested  for  onlease 
disposal  of  produced  water  into  an  injection 
well,  the  operator  shall  submit  a  Sundry 
Notice,  Form  3160-5.  Information  submitted 
in  support  of  obtaining  the  Underground 
Injection  Control  permit  shall  be  accepted  by 
the  authorized  officer  in  approving  the 
disposal  method,  provided  the  information 
submitted  in  support  of  obtaining  such  a 
permit  satisfies  alt  applicable  Bureau  of  Land 
Management  statutory  responsibilities 
(including  but  not  limited  to  drilling  safety, 
down  hole  integrity,  and  protection  of 
mineral  and  surfece  resources)  and 
requirements.  If  the  authorized  officer  has  on 
file  a  copy  of  the  approval  for  the  receiving 
facilities,  he/she  may  determine  that  a 
reference  to  that  document  is  sufficient 

b.  Disposal  of  water  in  pits.  When  approval 
is  requested  for  disposal  of  produced  water 
in  a  lined  or  unlineid  pit,  the  operator  shall 
submit  a  Sundiy  Notica.  Foim  3160-5.  The 
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operator  shall  comply  with  all  the  applicable 
Bureau  of  Land  Management  requirements 
and  standards  for  pits  established  in  this 
Order.  On  National  Forest  lands,  where  the 
proposed  pit  location  creates  new  surface 
distiu^nce,  the  authorized  officer  shall  no*, 
approve  the  proposal  without  Forest  Service 
concurrence. 

2.  Off-lease  Disposal 

a.  On  leased  or  unleosed  Federal/Indian 
lands.  The  purpose  of  the  off- lease  disposal 
approval  process  is  to  ensure  that  the 
removal  of  the  produced  water  from  a 
Federal  or  Indian  oil  and  gas  lease  is  proper 
and  that  the  water  is  disposed  of  in  an 
authorized  focility.  Therefore,  the  operator 
shall  submit  a  Sundry  Notice,  Form  3160-5, 
for  reinoval  of  the  water  together  with  a  copy 
of  the  authorization  for  the  disposal  facility. 
If  the  authorized  officer  has  a  copy  of  the 
approval  for  the  receiving  facilities  on  file, 
he/she  may  determine  that  a  reference  to  that 
document  is  sufficient.  Where  an  associated 
right-of-way  authorization  is  required,  the 
information  for  the  right-of-way 
authorization  may  be  incorporated  in  the 
Sundry  Notice,  and  the  Bureau  of  Land 
Management  will  process  both  authorizations 
simultaneously  for  Bureau  lands. 

i.  Disposal  of  water  in  injection  wells. 
When  approvaJ  is  requested  for  removing 
water  that  is  produced  from  wells  on  leased 
Federal  or  Indian  lands  and  that  is  to  be 
injected  into  a  well  located  on  another  lease 
or  unleased  Federal  lands,  the  operator  shall 
submit  to  the  authorized  officer  a  Sundry 
Notice,  Form  3160-5.  along  with  a  copy  of 
the  Underground  Injection  Control  permit 
issued  to  the  operator  of  the  injection  well, 
unless  the  well  is  authorized  by  rule  under 
40  CFR  part  144. 

ii.  Disposal  of  water  in  pits.  When  approval 
is  requested  for  removing  water  that  is 
produced  from  wells  on  leased  Federal  or 
Indian  lands  and  is  to  be  disposed  of  into  a 
lined  or  unlined  pit  located  on  another  lease 
or  unleased  Federal  lands,  the  operator  shall 
submit  to  the  authorized  officer  a  Sundry 
Notice,  Form  3160-5. 

iii.  Bight-of-way  procedures.  The  operator 
of  the  injection  well  or  pit  is  required  to  have 
an  authorization  from  the  Bureau  of  Land 
Management  for  disposing  of  the  water  into 
the  pit  or  well,  under  Title  V  of  FLPMA  and 
43  CFR  Part  2800,  or  a  similar  authorization 
from  the  responsible  surface  management 
agency.  In  transporting  the  produced  water 
from  the  lease  to  the  pit  or  injection  well, 
e.g.,  building  a  road  or  laying  a  pipeline,  a 
right-of-way  authorization  under  Title  V  of 
FLPMA  and  43  CFR  Part  2800  from  the 
Bureau  of  Land  Management  or  a  similar 
permit  from  the  responsible  surfiace 
management  agency  also  shall  be  obtained  by 
the  operator  of  the  pit  or  any  injection  well 
or  other  responsible  party. 

b.  Disposal  of  water  on  State  and  privately- 
owned  lands. 

I.  Disposal  of  water  in  injection  wells. 
When  approval  is  requesteid  for  removing 
water  that  is  produced  from  wells  on  leased 
Federal  or  Indian  lands  and  that  is  to  be 
injected  into  a  well  located  on  State  or 
privately-owned  lands,  the  operator  shall 
submit  to  the  authorized  officer,  in  addition 
to  a  Sundry  Notice,  Form  3160-5,  a  copy  of 


the  Underground  Injccti  in  Control  permit 
issued  for  the  injectic  n  well  by  the 
Environmental  Prote<  tic  n  Agency  or  the 
State  where  the  State  ha  i  achieved  primacy. 
Submittal  of  the  Undiig'ound  Injection 
Control  permit  will  t  ^  a'  x^pted  by  the 
authorized  officer  anl  ajiproval  will  be 
granted  for  the  removal  of  the  produced 
water  unless  the  autt  orited  officer  states  in 
writing  that  such  app  ro\  al  will  have  adverse 
effects  on  the  Federa  /Indian  lands  or  public 
health  and  safety. 

ii.  Disposal  of  water  ii  pits.  When  approval 
is  requested  for  remc  vin;  water  that  is 
produced  from  wells  on  leased  Federal  and/ 
or  Indian  lands  and  is  tc  be  disposed  of  into 
a  pit  located  on  State  or  privately-owned 
lands,  the  operator  s>.all  submit  to  the 
authorized  officer,  ir  ad  lition  to  a  Sundry 
Notice,  Form  3160-5  a  <Mpy  of  the  pwrmit 
issued  for  the  pit  by  .he  State  or  any  other 
regulatory  agency,  if  req  lired,  for  dispx>sal  in 
such  pit.  Submittal  cf  ths  permit  will  be 
accepted  by  the  authorized  officer  and 
approval  will  be  grai  ted  for  removal  of  the 
produced  water  unless  tie  authorized  officer 
states  in  writing  that  such  approval  will  have 
adverse  effects  on  tb^  Federal/Indian  lands  or 
public  health  and  sa  ety  If  such  a  piermit  is 
not  issued  by  the  Sta'e  or  other  regulatory 
agency,  the  requestec  re  noval  of  the 
produced  water  fronr  lee  sed  Federal  or 
Indian  lands  will  be  denied. 

iii.  Right-of-way  pi'ocedures.  If  the  water 
produced  from  wells  on  leased  Federal  and/ 
or  Indian  lands,  and  to  te  dispiosed  of  at  a 
location  on  State  or  ])rivitely-owned  lands, 
will  be  transported  ever  off-lease  Federal  or 
Indian  lands,  the  opx  rator  of  the  dispiosal 
facility  or  other  responsible  piarty  shall  have 
an  authorization  frori  the  Bureau  of  Land 
Management  under '  itU  V  of  FLPMA  and  43 
CFR  part  2800,  or  a  s  mi  ar  authorization 
from  the  res[>onsible  surface  management 
agency. 

C.  Informational  requ ire  itents  for  injection 
wells. 

For  an  injection  wi^ll  piropiosed  on  Federal 
or  Indian  leases,  the  ipie-ator  shall  obtain  an 
Underground  Injecti(  n  Control  (UIC)  pieimit 
pursuant  to  40  CFR  p  art:  144  and  146  from 
the  Environmental  Piotection  Agency  or  the 
State/Tribe  where  thr  Stite/Tribe  has 
achieved  primacy.  The  cp^erator  shall  also 
comply  with  the  fiert  neit  procedural  and 
informational  require  meats  for  Application 
for  Permit  to  Drill  ot  jui.dry  Notice  as  set 
forth  in  Onshore  Oil  I'Jid  Gas  Order  No.  1. 
The  injection  well  shall  se  designed  and 
drilled  or  conditioned  ir  accordance  with  the 
requirements  and  staiidf  rds  described  in 
Order  No.  2  and  {wrtiaent  NTLs,  as  well  as 
the  Underground  Injecti  in  Control  permit. 

D.  Informational  reqt  irements  for  pits. 

Opierators  who  reqiies  approval  for 
dispiosal  of  produced  wtter  into  a  lined  or 
unlined  pit  shall  file  nn  application  on  a 
Sundry  Notice,  Form  31 50-5,  and  identify 
the  opierator's  field  reinsentative  by  name, 
address  and  telephon   r  umber,  and  the 
source  of  the  produce  1  ■  vater.  Sources  of 
produced  water  shall  le  identified  by  facilify, 
lease  number,  well  ni  m  3er  and  name,  and 
legal  description  of  w?!!  location.  A 
reclamation  plan  shot  Ic  be  included  as 


appropriate.  If  reauested,  a  contingency  plan 
as  prescribed  by  tiie  authorized  officer  shall 
be  provided.  All  samples  for  water  analysis 
shall  be  taken  at  the  current  discharge  point 
A  reclamation  plan  detailing  the  procedures 
expiected  to  be  followed  for  closure  of  the  pit 
and  the  contouring  and  revegetating  of  the 
site  shall  be  submitted  prior  to  pit 
abandonment.  If  requested  by  the  authorized 
officer,  a  contingency  plan  to  deal  with 
specific  anticipated  emergency  situations 
shall  be  submitted  as  provided  for  in  43  CFR 
3162.5-l(d). 

1.  Lined  pits.  The  authorized  officer  shall 
not  consider  for  approval  an  application  for 
disposal  into  lined  pits  on  Federal/Indian 
leases  unless  the  opierator  also  provides  the 
following  information: 

a.  A  map  and  drawings  of  the  site  on  a 
suitable  scale  that  show  the  pit  dimension. 
cross  section,  side  slopies.  leak  detection 
system,  and  location  relative  to  other  site 
facilities. 

b.  The  daily  quantity  of  water  to  be 
disposed  of  (maximum  daily  quantity  shall 
be  cited  if  major  fluctuations  are  a.nticipated) 
and  a  water  analysis  (unless  waived  by  the 
authorized  officer  as  unnecessary)  thdt 
includes  the  concentrations  of  chlorides, 
sulfates,  pH,  Total  Dissolved  Solids  (TDS), 
and  toxic  constituents  that  the  authorized 
officer  reasonably  believes  to  be  present. 

c.  Criteria  used  to  determine  the  pit  size, 
which  includes  a  minimum  of  2  feet  of  free- 
board. 

d.  The  average  monthly  evaporation  and 
the  average  monthly  precipitation  for  the 
area. 

e.  The  method  and  schedule  for  pieriodic 
disposal  of  precipitated  solids. 

f.  The  typ>e.  thickness,  and  life  span  of 
material  to  be  used  for  lining  the  pit  and  the 
method  of  installation.  The  manufacturer's 
guidebook  and  information  for  the  product 
shall  be  included,  if  available. 

2.  Unlined  pits. 

Application  for  disposal  into  tmlined  pits 
may  be  considered  for  approval  by  the 
authorized  officer  where  the  application  of 
the  opieretor  shows  that  such  disposal  meets 
one  or  more  of  the  following  criteria: 

i.  The  water  to  be  disposed  of  has  an 
annual  average  TDS  concentration  equal  to  or 
less  than  that  of  the  existing  water  to  be 
protected,  provided  that  the  level  of  any  toxic 
constituents  in  the  produced  water  does  not 
exceed  established  State  or  Federal  standards 
for  protection  of  surface  and/or  ground  water. 

ii.  All,  or  a  substantial  piart,  of  the 
produced  water  it  being  used  for  beneficial 
purposes  and  meets  minimum  water  qualify 
standards  for  such  uses.  For  example,  usage 
of  produced  water  for  purposes  such  as 
irrigation  and  livestock  or  wildlife  watering 
shall  be  considered  as  beneficial. 

iii.  (A)  The  water  to  be  disposed  of  will  not 
degrade  the  qualify  of  surface  or  subsurface 
waters  in  the  area; 

(B)  The  surface  and  subsurface  waters 
contain  TDS  above  10,000  ppm,  or  toxic 
constituents  in  high  concentrations;  or 

(Q  The  surface  and  subsurface  waters  are 
of  such  pxor  quality  or  small  quantity  as  to 
eliminate  any  practical  use  thereof. 

iv.  That  the  volume  of  water  to  be  disposed 
of  pier  dispxtsal  facilify  does  not  exceed  an 
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average  of  5  barrels  per  day  on  a  monthly 
basis. 

b.  Operators  applying  for  disposal  into  an 
unlined  pit  shall  also  submit  the  following 
information,  as  appropriate: 

(i)  Applications  for  disposal  into  imlined 
pits  that  meet  the  criteria  in  a.,  above,  shall 
include: 

(A)  A  map  and  drawings  of  the  site  on  a 
suitable  scale  that  show  the  pit  dimension, 
cross  section,  side  slopes,  size,  and  location 
relative  to  other  site  facilities. 

(B)  The  daily  quantity  of  water  to  be 
disposed  of  and  a  water  analysis  that 
includes  Total  Dissolved  Solids  (in  ppm), 
pH,  oil  and  grease  content,  the 
concentrations  of  chlorides  and  sulfetes,  and 
other  parameters  or  constituents  toxic  to 
animal  or  plant  life  as  reasonably  prescribed 
by  the  authorized  officer.  The  applicant 
should  also  indicate  any  effect  at  interaction 
of  produced  water  with  any  water  resources 

E resent  at  or  near  the  surface  and  other 
nown  mineral  deposits.  For  applications 
submitted  under  criterion  a.iv.,  above,  the 
water  quality  analysis  is  not  needed  unless 
requested  by  the  authorized  officer. 

(C)  The  average  monthly  evaporation  and 
the  average  monthly  precipitation  for  the 
area.  For  applications  submitted  under 
criterion  a.iv.,  average  annual  data  will  be 
acceptable. 

(D)  The  estimated  percolation  rate  based  on 
soil  characteristics  under  and  adjacent  to  the 
pit.  In  some  cases  the  authorized  officer  may 
require  percolation  tests  using  accepted  test 
procedures. 

(E)  Estimated  depth  and  areal  extent  of  the 
shallowest  known  aquifer  with  TDS  less  than 
10,000  ppm,  and  the  depth  and  extent  of  any 
known  mineral  deposits  in  the  area. 

ii.  Where  beneficial  use  (criterion  a.ii., 
above)  is  the  basis  for  the  application,  the 
justification  submitted  shall  also  contain 
written  confirmation  from  the  user(s). 

iii.  If  the  application  is  made  on  the  basis 
that  surface  and  subsurface  waters  will  not  be 
adversely  ejected  by  disposal  in  an  unlined 
pit  (criterion  a.iii.,  above),  the  justification 
shall  also  include  the  following  additional 
information: 

(A)  Map  of  the  site  showing  the  location  of 
surface  waters,  water  wells,  and  existing 
water  disposal  bcilities  within  1  mile  of  the 
proposed  disposal  facility. 

(B)  Average  concentration  of  TDS  (in  ppm) 
of  all  surface  and  subsiirface  waters  within 
the  1-mile  radius  that  might  be  affected  by 
the  proposed  disposal. 

(C)  Reasonable  geologic  and  hydrologic 
evidence  that  shows  the  proposed  disposal 
method  will  not  adversely  a^t  existing 
water  quality  or  major  uses  of  such  waters, 
and  identifies  the  presence  of  any 
impenneable  barrier(s).  as  necessary. 

(D)  A  copy  of  any  State  order  or  other 
authorization  granted  as  a  result  of  a  public 
hearing  that  is  pertinent  to  the  authorized 
officer's  consideration  of  the  application. 

3.  Emergency  pitM 

Application  for  a  permanent  pit  (lined  or 
unlined)  to  be  used  for  anticipated 
emergency  purposes  shall  be  submitted  by 
the  operator  on  a  Sundry  Notice,  Form  3160- 
5,  for  approval  by  the  authorized  officer, 
unless  It  has  been  approved  In  conjunction 


with  a  previously  approved  operational 
activity.  Design  criteria  far  an  emergency  pit 
will  be  established  by  the  authorized  ofBcar 
on  a  case  by  case  basis.  Any  emergency  use 
of  such  pits  shall  be  reported  in  acctvdance 
with  NTL-3A  or  subsequent  replacement 
Order  procedures,  and  the  pit  shall  be 
emptiMl  and  the  liquids  disposed  of  in 
accordance  with  applicable  State  and/or 
Federal  regulations  within  48  hours 
following  its  use,  unless  such  time  ia 
extended  by  the  authorized  officer. 

E.  Design  requirements  for  pits 

1.  Pits  shall  be  designed  to  meet  the 
following  requirements  and  minimum 
standard^.  For  unlined  pits  approved  under 
criterion  D.2.a.iv.,  requirements  d.  and  e., 
below,  do  not  apply. 

a.  As  much  as  practical,  the  pit  shall  be 
located  on  level  ground  and  away  firom 
established  drainage  patterns,  including 
intermittent/ephemeral  drainage  ways,  and 
unstable  ground  or  depressions  In  the  area. 

b.  The  pit  shall  have  adequate  storage 
capacity  for  safe  containment  of  all  produced 
water,  even  in  those  periods  when 
evaporation  rates  are  at  a  minimum.  The 
design  shall  provide  for  a  minimum  of  2  feet 
of  free-board. 

c  The  pit  shall  be  fenced  (»  enclosed  to 
prevent  access  by  livestock,  wildlife,  and 
unauthorized  personnel.  If  necessary,  the  pit 
shall  be  equipped  to  deter  entry  by  birds. 
Fences  shall  not  be  constructed  on  the  levees. 
Figure  1  shows  an  example  of  an  acceptable 
fence  design. 

d.  The  pit  levees  are  to  be  constructed  so 
that  the  inside  grade  of  the  levee  is  no  steeper 
than  1  {vertical):2  (horizontal),  and  the 
outside  grade  no  steeper  than  1:3. 

e.  The  top  of  the  levees  shall  be  level  aqd 
at  least  18  inches  wide. 

f.  The  pit  location  shall  be  reclaimed 
pursuant  to  the  requirements  and  standards 
of  the  surface  management  agency.  On  a  split 
estate  (private  surface,  Federd  mineral)  a 
surface  owner's  release  statement  or  form  U 
acceptable. 

2.  Lined  pits  shall  be  designed  to  meet  the 
followinuequirements  and  minimum 
standards  m  addition  to  those  specified 
above: 

a.  The  material  used  in  lining  pits  shall  be 
impervious.  It  shall  be  resistant  to  weather, 
sunlight,  hydrocarbons,  aqueous  acids, 
alkalies,  salt,  fungi,  or  other  substances  likely 
to  be  contained  in  the  produced  water. 

b.  If  rigid  materials  are  used,  leak-proof 
expansion  joints  shall  be  provided,  or  the 
material  shall  be  of  sufficient  thickness  and 
strength  to  withstand  expansion  without 
cracking,  contraction,  and  settling 
movements  in  the  underlying  earth.  Semi- 
rigid liners  such  as  compacted  bentonlte  or 
clay  may  also  be  used  provided  that, 
considering  the  thickness  of  the  lining 
material  chosen  and  its  degree  of 
permeability,  the  liner  is  impervious  for  the 
expected  period  of  use.  Figure  2  shows 
examples  of  acceptable  standards  for 
concrete,  asphalt,  and  bentonite/clay  liners. 

c.  If  flexible  membrane  materials  are  used, 
they  shall  have  adequate  resistance  to  tears 
or  punctures.  Figure  3  gives  an  example  of 
acceptable  standards  fm  installation  of  the 
flexible  membrane. 


d.  Lined  pits  shall  have  an  underlying 
gnvel-filled  tump  and  lateral  system  or  other 
suitable  devices  far  the  detection  of  leaks. 
Examples  of  the  acceptable  design  of  the  leak 
detection  system  are  shovm  in  Figure  4  and 
Figures. 

3.  Failure  to  design  the  pit  to  meet  the 
above  requirements  and  minimum  standards 
will  result  in  disapproval  of  the  proposal  or 
a  requirement  that  it  be  modified  unless  a 
request  Cor  variance  is  approved  by  the 
authorized  officer. 

F.  Construction  and  maintenance 
requirements  for  pits 

Inspections  will  be  conducted  according  to 
the  following  requirements  and  minimum 
standards  during  the  construction  and 
operation  of  the  pit  Failure  to  meet  the 
requirements  and  standards  may  result  in 
issuance  of  an  Incident  of  Noncompliance 
(INC)  for  the  violation.  The  gravity  of  the 
violation,  corrective  actions,  and  the  normal 
abatement  pmriod  allowed  are  specified  for 
each  of  the  requirements/standards. 

1.  Any  disposal  method  that  has  not  been 
approved  shall  be  considered  an  incident  of 
noncompliance  and  may  result  in  the 
issuance  of  a  shut-in  order  or  assessment  of 
penalties  pursuant  to  43  dH  part  3163  until 
an  acceptable  disposal  method  is  provided 
and  approved  by  the  authorized  officer. 

Violation:  Minor  If  it  causes  no  significant 
environmental  damages  or  effects. 

Major  If  it  causes  or  threatens  immediate, 
substantial  and  adverse  impacts  on  public 
health  and  safety,  the  environment, 
production  accountability,  or  royalty  income. 

Cbrrectjve  action:  Minor  Submit 
acceptable  application. 

Major  Shut-in,  take  corrective  action  to 
repair  or  replace  damages  according  to 
instructions  of  authorized  officer. 

Abatement  periods:  Minor:  1  to  20  days  or 
as  directed  by  authorized  officer. 

Major  Within  10  days. 

2.  The  operator  shall  notify  the  authorized 
officer  to  inspect  the  leak  detection  system  at 
least  2  business  days  prior  to  the  installation 
of  the  pit  liner. 

Violation:  Minor. 

Corrective  action:  Require  verification  of 
its  installation. 
Abatement  period:  Prior  to  use  of  pit 

3.  At  least  2  business  days  prior  to  its  use, 
the  operator  shall  notify  the  authorized 
officer  of  completion  of  the  pit  construction, 
so  that  the  authorized  officer  may  verify  that 
the  pit  has  been  constructed  in  accordance 
with  the  approved  plan. 

For  failure  to  notify: 

Violation:  Minor. 

Corrective  action:  Not  applicable. 

For  failure  to  construct  in  accordance  with 
the  approved  plan: 

Violation:  Minor,  imless  Major  by 
definition. 

Corrective  action:  The  authorized  officer 
may  shut-in  operations  and  require 
corrections  to  comply  with  the  plan  or 
require  anMndment  of  the  plan. 

Abatement  period:  1  to  20  days  depending 
on  the  severity  of  the  violation  and  the 
degree  of  difficulty  to  conect.  if  the  pit  Is  in 


Federal  Regirter  /  Vol.  58,  No.  172  /  Wednesday,  September  8,  1993  /  Rules  and  Regulations  47365 


4.  Lined  pit  shall  be  maintained  and 
operated  to  prevent  unauthorized  subsuifece 
discharge  of  water. 

Violation:  Usually  Minor,  unless  Major  as 
result  of  discharge. 

Corrective  action:  Repair/replace  liner  and 
possibly  shut  in  operations. 

Abatement  period:  1  to  20  days  depending 
on  the  onsite  situation. 

5.  The  pit  shall  be  maintained  as  designed 
to  prevent  entrance  of  sur&ce  water  by 
providing  adequate  sur&ce  drainage  away 
from  the  pit. 

Violation:  Minor. 

Corrective  action:  Provide  surfece  drainage 

Abatement  period:  Within  20  days. 

6.  The  pit  shall  be  maintained  and 
operated  to  prevent  unauthorized  surface 
discharge  of  water. 

Violation:  Usually  Minor,  unless  discharge 
results  in  Major. 

Corrective  action:  Qean  up  if  spill  occurs, 
and  reduce  the  water  level  to  maintain  the  2 
feet  of  free-board;  shut-in  operations,  if 
required  by  authorized  officer. 

Abatement  period:  1  to  20  days  depending 
upon  the  onsite  situation. 

7.  The  outside  walls  of  the  pit  levee  shall 
be  maintained  as  designed  to  minimize 
erosion. 

Violation:  Minor. 

Corrective  action:  Necessary  repair. 

Abatement  period:  Within  20  days. 

8.  The  pit  shall  be  kept  reasonably  free 
from  surface  accumulation  of  liquid 
hydrocarbons  that  would  retard  evaporatio 

Violation:  Minor. 

Corrective  action:  Qean-up,  and  may 
require  skinuner  pits,  settling  tanks,  or  other 
suitable  equipment. 

Abatement  period:  Within  20  days. 

g.  The  operator  shall  inspect  the  leak 
detection  system  at  least  once  a  month.  The 
record  of  inspection  shall  describe  the  result 
of  the  inspection  by  date  and  shall  be  kept 
and  made  available  to  the  authorized  officer 
upon  request. 

Violation:  Minor. 


Corrective  action:  Cor  imence  the  required 
routine  inspection  and  i  Kordkeeping. 
Abatement  period:  W:  thin  30  days. 

10.  Prior  to  pit  al>andc  nment  and 
reclamation,  the  operate  r  shall  submit  a 
Sundry  Notice  for  apprc  val  by  the  authorized 
officer,  if  not  previously  approved. 

Vioiation:  Minor. 

Corrective  action:  Cea  «  operations  and  file 
an  application. 
Abatement  period:  Wi  .hin  10  days. 

11.  When  change  in  tl  9  quantity  and/or 
quality  of  the  water  disp  ised  into  an  unlined 
pit  causes  the  pit  no  Ion :,er  to  meet  the 
unlined  pit  criteria  liste:  under  section 
D.2.a.,  the  operator  shal  submit  a  Sundry 
Notice  amending  the  pit  design  for  approval 
by  the  authorized  office- 

Violation:  Minor  unless  the  resulting 
damage  is  Major. 

Corrective  action:  Sutnit  the  required 
amendment:  shut-in  op(  lations  if  damage  is 
determined  by  the  authorized  officer  to  be 
Major 

AMtfment  period:  As  specified  by  the 
authorised  officer. 

G.  Other  disposal  methcds 

1.  Surface  discharge  unier  NPDES  permit. 
The  person  applying  to  use  this  disposal 

method  shall  furnish  a  cooy  of  the  NPDES 
permit  issued  by  the  EPA  ir  the  primacy 
State,  a  current  water  qi.  a:  ity  analysis  and  a 
SupdrwNotice,  Fana  31  )(-5,  describing  site 
^fScimras  (e.g.,  retention  pt  nds,  skimmer  pits 
and  equipment,  tanks,  a  ic  any  additional 
surface  disturt)ance).  Operations  from  the 
point  of  origin  to  the  po  n'  of  discharge  are 
under  the  jurisdiction  o!  tl  e  BLM. 
Operations  from  the  poi  it  jf  discharge 
downstream  are  under  tie  jurisdiction  of  the 
EPA  or  the  primacy  Stat ). 

2.  Use  of  existing  comiv^rcial  pits  designed 
for  containment  of  produo^d  water  or  tanks 
in  lieu  of  pits. 

3.  New  technology  or  mv  other  proposal 
meeting  the  objective  of  th  s  Order  that  the 
authorized  officer  deemi  a  xeptable  and  that 


meets  the  requirements  of  State  and  Federal 
laws  and  regulations. 

H.  Reporting  Taquirements  for  disposal 
facilities 

All  unauthorized  discharges  or  spills  from 
disposal  facilities  on  Federal/Indian  leases 
shall  be  reported  to  the  authorized  officer  in 
accordance  with  the  provisions  of  NTL-3A  or 
subsequent  replacement  Order. 

Violation:  Minor  unless  resulting  damage 
is  major. 

Corrective  action:  Submit  the  required 
report. 

A/Kitexnent  period:  As  specified  by  the 
authorized  officer. 

IV.  Varunoaa  fnm  Requirements  or 
Minimnm  Stsndardi 

An  operator  may  request  that  the 
authorized  officer  approve  a  variance  from 
any  of  the  requirements  or  minimum 
standards  prescribed  in  Section  III.  of  this 
Order.  All  such  requests  shall  be  submitted 
in  writing  to  the  appropriate  authorized 
officer  and  provide  information  as  to  the 
circumstances  that  warrant  approval  of  the 
variancefs)  requested  and  the  proposed 
alternative  means  by  which  the  requirements 
or  related  minimum  s*.andard(s)  will  be 
satisfied.  The  authorized  officer,  after 
considering  all  relevant  factors,  will  approve 
the  requested  variance(s)  if  it  is  determined 
that  the  proposed  altemative(s]  meet  or 
exceed  the  objectives  of  the  applicable 
minimum  standard(s);  or  if  the  authorized 
officer  determines  that  the  exemption  of  the 
requirement  is  justified.  Variances  granted  by 
BLM  imder  this  section  shall  be  limited  to 
proposals  and  requirements  under  BLM 
statutory  and/or  regulatory  authority  only, 
and  shall  not  be  construed  as  granting 
variances  to  regulations  under  EPA,  State,  or 
Tribal  or  State  authority. 

Attachments 
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SMALL  BUSINESS  ADMINISTRATION 
13  CFR  Part  121 

Small  Business  Size  Regulations 

agency:  Small  Business  Administration. 
ACTION:  Final  rule. 

SUMMARY:  The  Small  Business 
Administration  (SBA)  hereby  amends  its 
size  regulations  to  provide  that  prime 
contractors  may  re^  on  the  information 
contained  in  SBA's  Procurement 
Automated  Source  System  (PASS)  as  an 
accurate  representation  of  a  concern's 
size  and  ownership  characteristics  for 
purposes  of  maintaining  a  small 
business  source  list. 
DATES:  This  rule  is  elective  on 
Septembers,  1993. 
FOR  FURTHER  INFORMATION  CONTACT 
Catherine  B.  Thomas,  Procurement 
Analyst,  (202)  205-6460. 
SUPPLEMENTARY  INFORMATKW:  The  SBA 
is  amending  its  size  regulations  to  make 
a  general  policy  statement  that  prime 
contractors  may  rely  on  the  information 
contained  in  SBA's  {Procurement 
Automated  Source  System  (PASS)  as  an 
accurate  representation  of  a  concern's 
size  and  ownership  characteristics  for 
the  purpose  of  maintaining  a  small 
business  source  hst. 

It  is  ciurently  the  practice  of  many 
prime  contractors  to  maintain  elaborate 
systems  to  get  annual  certifications  horn 
subcontractors  that  they  are  small 
business  concerns.  This  information  is 
already  contained  in  SBA's  PASS 
System,  and  SBA  updates  the 
information  on  an  annual  basis  by 
obtaining  a  current  small  business 
certification  from  each  company  listed 
in  the  PASS  System.  SBA  believes  that 
reliance  on  the  information  contained  in 
PASS  to  maintain  small  business  source 
lists  will  save  prime  contractors  a 
significant  amount  of  time  and  money 
each  year  by  eliminating  the  need  for 
them  to  obtain  annual  certifications.  At 


the  same  time,  sm  ill  businesses  would 
be  relieved  of  the  >urden  of  responding 
to  such  requests  from  their  prime 
contractors. 

This  does  not  affect  the  existing 
requirement  thatt  concern  -nust  self- 
certify  as  a  small  Itisiness  at  the  time  it 
submits  its  offer  a:  a  section  8(d) 
subcontractor. 

.  SBA  is  publishi  ig  this  rule  setting 
forth  a  general  sta  ement  of  Agency 
policy  without  pror  notice  or  an 
opportunity  for  public  comment 
pursuant  to  the  Aiiministra'ive 
Procedure  Act.  5  U.S.C  55r(b)(A). 

Compliance  With  Executive  Orders 
12291, 12612  and  12778,  t)>«  Regulatory 
Flexibility  Act  (5.'  U.S.C  611,  •<  seq.). 
and  the  Paperwoi  k  Redud  ion  Act  (44 
U.S.C  Oiap.  35) 

For  purposes  o!  Executive  Order 
12291,  SBA  certifies  that  tl  is  final  rule 
is  not  considered  a  major  rile  because 
it  would  not  have  an  annui  1  economic 
effect  in  excess  oi  $100  million,  it 
would  not  lead  to  a  major  increase  in 
costs,  and  it  would  not  ha%e  an  adverse 
effect  on  competi  ion.  This  rule  eHeds 
no  substantive  ch ange  to  SBA's 
regulations  and  does  not  a: feci  the  rights 
of  any  party.  Rati  er,  this  nile  is  meant 
to  provide  contra  ::tors  witli  an  efficient, 
cost-effective  me.jis  of  undertaking  a 
task  they  are  presently  doiig.  In  fact, 
SBA  believes  tha  this  rule  will  result  in 
collective  savings  to  prime  contractors 
and  small  businet»es  of  more  than  $6 
million  per  year. 

For  purposes  of  the  Regulatory 
Flexibility  Act,  SBA  certif  es  that  this 
rule  will  not  havc'  a  signifi::ant 
economic  impact  on  a  substantial 
number  of  small  entities  for  the  same 
reason  that  it  is  not  a  major  rule. 

For  purposes  of  Executive  Order 
12612,  SBA  certifies  that  this  rule  will 
not  have  federalii:m  impU  rations 
warranting  the  preparation  of  a 
Federalism  Assessment. 

For  purposes  olf  the  Paparworic 
Reduction  Act,  s!3A  certii  es  that  this 
rule  will  not  have  new  or  additional 
reporting  or  recordkeeping 
requirements. 

For  purposes  of  Executive  Order 
12778,  SBA  certiSes  that  this  rule  is 
drafted  in  accordance  willi  the 
standards  set  fonh  in  sect  on  2  of  that 
Order. 


List  of  SobiecU  in  13  CFR  Part  121 

Administrative  practice  and 
proced\ire,  Government  procurement. 
Small  business. 

For  the  reasons  set  forth  above,  part 
121  of  title  13,  Code  of  Federal 
Regulations,  is  amended  as  follows. 

PART  121— (AMENDED] 

1.  The  authority  citation  for  part  121 
continues  to  read  as  follows: 

Autkority:  15  USjC  632(a).  634(b)(6). 
637(a)  and  644(c). 

$121.91     [AnMfMted] 

2.  Section  121.gil(a)  is  revised  to 
read  as  follows: 

(a)  Prime  contractors  may  rely  on  the 
information  contained  in  SBA's 
Procurement  Automated  Source  System 
(PASS)  as  an  accurate  representation  of 
a  concern's  size  for  purposes  of 
maintaining  a  small  business  source  list. 
However,  although  a  prime  contractor 
may  rely  on  the  information  contained 
in  PASS  for  purposes  of  maintaining  a 
small  business  source  list,  this  does  not 
remove  the  requirement  that  a  concern 
must  qualify  and  self-certify  as  a  small 
business  at  the  time  it  submits  its  offer 
as  a  section  8(d)  subcontractor  as  set 
forth  in  §  121.905(a). 
•        •        •        •        • 

Dated:  September  2. 1993. 
Erskine  B.  Bowks, 

Administrator. 

|FR  Doc.  93-22014  Filed  9-6-93;  8:45  ami 
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DEPARTMENT  OF  TRANSPORTATION 
Federal  Aviation  Administration 

14  CFR  Part  71 

[AlrspMC  Docket  No.  33-ANM-2] 

Amendment  of  Class  D  Airspace  and 
Establishment  of  Class  E  Airspace; 
Aurora,  Colorado 

AGENCY:  Federal  Aviation 
Administration  (FAA).  DOT. 
ACTION:  Final  rule. 

SUMMARY:  This  action  amends  the 
Buckley  Air  National  Guard  Base 
(ANGB),  Aurora,  Colorado,  Class  D 
airspace  and  also  establishes  new  Class 
E  airspace.  It  is  necessary  to  amend  the 
airspace  descriptions  concurrent  with 
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establishment  of  the  new  Denver 
Airport  Class  B  airspace.  Airspace 
Reclassification,  in  effect  as  of 
September  16. 1993.  has  discontinued 
use  of  the  terms  "airport  traffic  area." 
"control  zone."  and  "control  zone 
extension."  replacing  them  with  the 
designation  "Class  D  '  or  "Class  E 
airspace."  The  airspace  will  be  depicted 
on  aeronautical  charges  for  pilot 
reference  when  the  new  Denver 
International  Airport  opens. 

EFFECTIVE  DATE:  0701  UTC.  December 
19. 1993. 

FOR  FUBTHER  INFORMATION  CONTACT: 

Ted  Melland.  ANM-536,  Federal 
Aviation  Administration.  Docket  No. 
93-ANM-2, 1601  Lind  Avenue  SW.. 
Renton.  Washington  98055-^056. 
Telephone:  (206)  227-2536. 

SUPPt^MENTARY  INFORMATION: 


History 

Establishment  of  a  new  International 
Airport  at  Denver,  Colorado,  requires 
relocation  and  amendment  of  the 
Denver  Class  B  airspace  to  center  it  on 
the  new  airport  location.  There  is  a 
simultaneous  requirement  to  amend  all 
airspace  adjacent  to  the  Class  B 
airspace,  including  the  Buckley  ANG 
Base  airspace. 

On  June  3. 1993.  the  FAA  proposed  to 
amend  part  71  of  the  Federal  Aviation 
Regulations  (14  CFR  part  71)  to  amend 
the  "control  zone"  for  the  Buckley  ANG 
Base  at  Aurora,  Colorado  (58  FR  31486). 
Interested  parties  were  invited  to 
participate  in  this  rulemaking 
proceeding  by  submitting  written 
comments  on  the  proposal  to  the  FAA. 
No  comments  were  received. 

Airspace  reclassification,  in  effect  as 
of  September  16, 1993,  discontinued  use 
of  the  terms  "airport  traffic  area," 
"control  zone."  and  "control  zone 
extension."  replacing  them  with  the 
designations  "Class  D  and  Class  E 
airspace"  for  airspace  extending  upward 
from  ground  level.  Other  than  that 
change  in  terminology,  this  amendment 
is  the  same  as  that  proposed  in  the 
notice. 

The  coordinates  are  in  North 
American  Datum  83.  Class  D  and  Class 
E  airspace  designations  are  published  in 
Paragraphs  5000  and  6004.  respectively, 
of  FAA  Order  7400.9A  dated  June  17. 
1993,  and  effective  September  16.  1993, 
which  is  incorporated  by  reference  in  14 
CFR  71.1  (58  FR  36298;  July  8. 1993). 
The  Class  D  and  Class  E  airspace 
designations  listed  in  this  document 
will  be  published  subsequently  in  the 
Order. 


The  Rule 

This  amendment  to  14  CfR  part  71  of 
the  Federal  Aviation  Regulations 
amends  Class  D  airspace  and  establishes 
Class  E  airspace  at  The  Buckley  ANG 
Base  at  Aurora.  Colorado,  to  adjust  with 
the  amendment  and  relocation  of  the 
Denver  Class  B  airspace. 

The  FAA  has  determined  that  this 
regulation  only  involves  an  established 
body  of  technical  regulations  for  which 
frequent  and  routine  amendments  are 
necessary  to  keep  them  operationally 
current.  It,  therefore,  (1)  is  not  a  "major 
rule"  under  Executive  Order  12291;  (2) 
is  not  a  "significant  rule"  under  DOT 
Regulatory  Policies  and  Procedures  (44 
FR  11034;  February  26, 1979);  and  (3) 
does  not  warrant  preparation  of  a 
regulatory  evaluation  as  the  anticipated 
impact  is  so  minimal.  Since  this  is  a 
routine  matter  that  will  only  affect  air 
traffic  procedures  and  air  navigation,  it 
is  certified  that  this  rule  will  not  have 
a  significant  economic  impact  on  a 
substantial  number  of  small  entities 
under  the  criteria  of  the  Regulatory 
Flexibility  Act. 

List  of  Subjects  in  14  CFR  Part  71 

Airspace,  Incorporation  by  reference. 
Navigation  (air). 

Adoption  of  the  Amendment 

In  consideration  of  the  foregoing,  the 
Federal  Aviation  Administration 
amends  14  CFR  part  71  as  follows: 


PART  71— {AMENDED] 

1.  The  authority  citation  for  14  CFR 
part  71  continues  to  read  as  follows: 

Authority:  49  U.S.C.  app.  1348(a),  1354(a), 
1510:  E.O.  10854.  24  FR  9565.  3  CFR.  1959- 
1963  Comp..  p.  389;  49  USC  106(g);  14  CFR 
11.69. 

§71.1    [Ammded] 

2.  The  incorporation  by  reference  in 
14  CFR  71.1  of  Federal  Aviation 
Administration  Order  7400.9A, 
Airspace  Designations  and  Reporting 
Points,  dated  June  17, 1993,  and 
effective  September  16, 1993,  is 
amended  as  follows. 

Paragraph  5000    General 


ASM  CO  D  Aurora,  CO  [ReviMd] 

Buckley  ANG  Base.  CO 

(lat.  39»42'06''  N,  long.  104''45'07"  W) 
That  airspace  extending  upward  from  the 
surface  to  but  not  including  7,500  feet  MSL 
within  a  4.4-mile  radius  of  the  Buckley  ANG 
Base,  excluding  that  airspace  within  the 
Denver  International  Airport  Class  B  airspace 
Areas  A  and  C 


Pamgraph  6004     Qass  E  Airspace  Areas 
Designated  as  an  Extension  to  a  Oass  D 
surface  area 

ANM  CO  E4  Aurora.  CO  (New] 

Buckley  ANG  Base.  CO 

(lat.  39"42'06''  N,  long.  104''45'07"  W) 
That  airspace  extending  upward  from  IHr 
surface  to  but  not  including  7,500  feet  MSL 
within  2  miles  each  side  of  the  Buckley 
Runway  32  ILS  localizer  southeast  course 
extending  from  the  4.4-mile  radius  to  7.5 
miles  southeast  of  the  airport. 

Issued  in  Seattle,  Washington,  on  August 
26, 1993. 

Temple  H.  Johnson,  Jr., 
Manager,  Air  Traffic  Division. 
|FR  Doc.  93-21977  Filed  9-8-93;  8:45  am) 

BILUNG  CODE  4910-19-41 


14  CFR  Part  71 

(Airspace  Docket  No.  93-ANM-3] 

Amendment  of  Class  D  and  Class  E 
Airspace;  Englewood,  CO 

AGENCY:  Federal  Aviation 

Administration  (FAA),  DOT. 

ACTION:  Final  rule. 

SUMMARY:  This  action  amends  the 
Centennial  Airport.  Englewood, 
Colorado,  Class  D  and  Class  E  airspace. 
It  is  necessary  to  amend  the  airspace 
descriptions  concurrent  with 
amendment  and  relocation  of  the 
Denver  Class  B  airspace  to  the  new 
Denver  International  Airport  location. 
Airspace  reclassification,  in  effect  as  of 
September  16, 1993,  has  discontinued 
use  of  the  terms  "airport  traffic  area," 
"control  zone,"  and  "control  zone 
extension,"  replacing  them  with  the 
designations  "Class  D"  and  "Class  E 
airspace."  The  Class  D  and  Class  E 
airspace  will  be  depicted  on 
aeronautical  charts  for  pilot  reference 
when  the  new  Denver  International 
Airport  opens. 

EFFECTIVE  DATE:  0701  UTC,  December 
19,  1993. 

FOR  FURTHER  INFORMATION  CONTACT: 
Ted  Melland,  ANM-536.  Federal 
Aviation  Administration.  Docket  No. 
93-ANM-3. 1601  Lind  Avenue  SW., 
Renton.  Washington  98055-4056, 
Telephone:  (206)  227-2536. 

SUPPLEMENTARY  INFORMATION: 

History 

On  June  3, 1993,  the  FAA  proposed  to 
amend  part  71  of  the  Federal  Aviation 
Regulations  (14  CFR  part  71)  to  amend 
the  control  zone  at  Centennial  Airport. 
Englewood,  Colorado  (58  FR  31485). 
Interested  parties  were  invited  to 
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participate  in  this  rulemaking 
proceeding  by  submitting  written 
comments  on  the  proposal  to  the  FAA. 
No  commentg  were  received. 

Establishment  of  a  new  International 
Airport  at  Denver,  Colorado,  requires 
relocation  and  amendment  of  the 
Denver  Class  B  airspace  to  center  it  on 
the  new  airport  location.  There  is  a 
simultaneous  requirement  to  amend  all 
airspace  adjacent  to  the  Class  B 
airspace,  inicluding  the  Centennial 
Airport  Class  D  and  Class  E  airspace. 

Airspace  reclassification,  in  euect  as 
of  September  16, 1993,  has  discontinued 
the  use  of  the  terms  "airport  traffic 
area,"  "control  zone,"  and  "control  zone 
extension,"  replacing  them  with  Class  D 
and  Class  E  airspace  extending  upward 
from  groimd  level.  Other  than  those 
changes  in  terminology,  this 
amendment  is  the  same  as  that  proposed 
in  the  notice.  The  coordinates  in  this 
final  rule  are  In  North  American  Datum 
83. 

Class  D  airspace  designations  for 
airspace  extending  upward  from  ground 
level  are  published  in  Paragraph  5000  of 
FAA  Order  7400.9A  dated  June  17, 
1993.  and  effective  September  16, 1993, 
which  is  incorporated  by  reference  in  14 
CFR  71.1  (58  FR  36298;  July  6, 1993). 
The  Qess  D  airspace  designation  hsted 
in  this  document  wrill  be  published 
subsequently  In  the  Order. 

Class  E  airspace  designations  for 
airspace  extending  upward  from  ground 
level  are  published  in  Paragraph  6004  of 
FAA  Order  7400.9A  dated  June  17, 
1993,  and  effective  September  16, 1993, 
which  is  incorporated  by  reference  in  14 
CFR  71.1  (58  FR  36298;  July  6, 1993). 
The  Class  E  airspace  designation  listed 
in  this  document  will  be  published 
subsequently  in  the  Order. 

The  Rule 

This  amendment  to  part  71  of  the 
Federal  Aviation  Regulaticms  amends 
Class  D  and  Class  E  airspace  at 
Centennial  Airport,  Englevrood,   , 
Colorado,  to  adjust  with  the  amendment 
and  relocation  of  the  Denver  Class  B 
airspace. 

Tne  FAA  has  determined  that  this 
regulation  only  involves  an  established 
body  of  technical  regulations  for  which 
freq\ient  and  roiitine  amendments  are 
necessary  to  keep  them  operationally 
current.  It,  therefore,  (1)  is  not  a  "m»]ot 
rule"  under  Executive  Order  12291;  (2) 
is  not  a  "significant  rule"  under  DOT 
Regulatory  Policies  and  Procedures  (44 
FR  11034;  February  26. 1979):  and  (3) 
does  not  warrant  preparation  of  a 
regulatory  evaluation  as  the  anticipated 
impact  is  so  minimal.  Since  this  is  a 
routine  matter  that  will  only  affect  air 
traffic  procedures  and  air  navigation,  it 


is  certified  that  his  rule  uill  not  have 
a  significant  ect  nomic  im]^ct  on  a 
substantial  nurr  ber  of  sma  ll  entities 
under  the  criter  a  of  the  Ri>gulatory 
Flexibility  Act. 

List  of  Subjects  in  14  CFR  Part  71 

Airspace,  Inc  irporation  by  reference. 
Navigation  (air), 

AdoptioB  of  thi  AuMBdmiiit 

In  considerat  on  of  the  f  :)regoing.  the 
Federal  Aviation  Adminis ration 
amends  14  CFF  part  71  as  follows: 

PART  71— [AMENDED] 

1.  The  authoiity  citation  for  14  CFR 
part  71  continuM  to  read  as  foUows: 

Authority:  49  VSX:.  app.  1  >4a(a).  1354(a). 
1510:  E.0. 10854  24  FR  9565,  3  CFR.  1959- 
1963  Comp.,  p.  319;  49  VSXl  106(g),  14  CFR 
11.69. 

S71.1    (Amende  cq 

2.  The  incorp  oration  by  -eference  In 
14  CFR  71.1  of  Federal  Av:  aticm 
Administration  Order  740(  .9A. 
Airspace  Desigiations  uid  Reporting 
Points,  dated  Ji  ne  17, 199^ ,  and 
effective  September  16, 19'?3,  is 
amended  as  fol.ows: 

Paragnph  SOOO    Genera/. 


ANM  CO  D  Eaglf  wood,  CO  [Revised] 

Centennial  Airprrl  CO 

(lat.  39'>34'13"  N.  long.  104*iO'58''W) 
That  airspace  (xtendlng  up^  'aid  froni  the 
surface  to  but  no  including  8,  XX)  feet  MSL 
within  a  4.4-miie  radius  of  the  Centennial 
Airport.  This  Osn  D  airspace  ts  effective 
during  the  specific  dates  and  tiroes 
established  in  ad  trance  by  a  N(  tice  to 
Airmen.  The  efie:tive  dates  ai  d  times  will 
thereafter  be  con  inuously  put  lished  in  the 
Airport/Facility  IDtrectory. 


Paragraph  6004~C]ou  E  airspi  <9  anas 
designated  as  an  extensioa  to  i  Oats  D 
surface  ana. 


ANM  00  E4  Englcwood,  CO  IKevkedl 

Centennial  Airport.  CO 

(lat.  39'34'13'N.  long.  104'.'-0*58'' W) 
That  airspace  extending  upv-ard  from  the 
sur&oe  within  2.5  miles  each  fide  of  the  178* 
bearing  from  the  Centennial  Airport 
extending  from  tie  4.4HDlle  radius  to  14 
miles  south  of  th  s  airport,  and  within  2  miles 
each  side  of  the    11*  bearing  from  the 
Centenmal  Airpcft  extending  l?oni  the  4.4- 
mile  radius  to  4Ji  miles  soutbtast  of  the 
airport.  This  Clais  E  airspace  is  effective 
during  the  specliic  dates  and  lines 
established  in  advance  by  a  Notice  to 
Airmen.  The  effective  dates  and  times  witl 
thereeller  be  COB inoously  published  in  the 
Airport/Facility  directory. 


Issued  in  Seattle,  WathlngtoB,  on  August 
24. 1993. 

TciB|ik  H.  lahnswn.  |r.. 
Managar,  Air  Traffic  Division . 
(FR  Dot  93-21975  Filed  9-*-93;  8:45  «n) 
MJJN6  cooe  4eie-is-i( 

14  CFR  Part  71 

[Alrapaee  Docket  Na  83-ANa»-q 

Amendn>enl  of  ClaM  E  Airspace; 
Denver,  CO 

AGENCY:  Federal  Aviation 
Administration  (FAA).  DOT. 
ACTION:  Final  rule. 

SUMMARY:  This  action  amends  the  Class 
E  airspace  at  Denver,  CO.  This  action  is 
necessary  to  amend  the  airspace 
description  concurrent  with  amendment 
and  relocation  of  the  Denver  Class  B 
airspace  from  the  Stapieton  Airport  to 
the  new  Denver  International  Airport. 
The  Oass  E  airspace  will  be  depicted  on 
aeronautical  charts  for  pilot  referaoce 
when  the  new  Denver  International 
Airport  opens. 

EFFlcnvE  OATC:  0701  UTC,  December 
19,  1993. 

FOn  RiRTHER  MFORMATION  CONTACT:  Ted 
Melland.  ANN4-536,  Federal  Aviation 
Administration.  Docket  Na  93-ANM-5. 
1601  Lind  Avenue  SW.,  Renton, 
Washington  98055-4056,  Telephone: 
(206) 227-2536. 

SUPPlfMENTARY  MRMUATION: 

History 

Establishment  of  a  new  International 
Airport  at  Denver.  Colorado,  requires 
relocation  and  amendment  of  the 
Denver  Class  B  airspace  to  center  it  on 
the  new  airport  location.  There  is  a 
simultaneous  requirement  to  amend  a!' 
airspace  adjacent  to  the  Class  B 
airspace,  including  the  Denver  Airport 
Class  E  airspace.  The  requirement  for 
two  other  parcels  of  Qass  E  airspace  is 
thus  nullified,  and  are  removed  in  this 
action.  On  June  3, 1993,  the  FAA 
proposed  to  amend  part  71  of  the 
Federal  Aviation  Regulations  (14  CFR 
part  71)  to  amend  the  Denver  Transition 
Areas  (58  FR  31484). 

Interested  parties  were  invited  to 
participate  in  this  rulemaking 
proceeding  by  submitting  written 
comments  on  the  proposal  to  the  FAA. 
No  comments  were  received. 

Airspace  reclassification,  in  effect  a» 
of  September  16,  1993,  has  discontinued 
the  use  of  the  term  "transition  area," 
and  airspace  extending  upward  from 
700  feet  or  more  above  ground  level  is 
now  Class  E  airspace.  Other  than  that 
change  in  terminology,  this  amendment 
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is  the  same  as  that  proposed  in  the 
notice.  The  coordinates  in  this  final  rule 
are  in  North  American  Datum  83.  Class 
E  airspace  designations  for  airspace 
extending  upward  from  700  feet  or  more 
above  ground  level  are  published  in 
Paragraph  6005  of  FAA  Order  7400.9A 
dated  June  17. 1993.  and  effective 
September  16. 1993.  which  is 
incorporated  bv  reference  in  14  CFR 
71.1  (58  FR  36298;  July  6. 1993.)  The 
Class  E  airspace  designation  listej}  in 
this  document  will  be  published 
subsequently  in  the  Order. 

The  Rule 

This  amendment  to  part  71  of  the 
Federal  Aviation  Regulations  amends 
Class  E  airspace  at  Denver,  Colorado,  so 
as  to  concurrently  adjust  with  the 
amendment  and  relocation  of  the 
Denver  Class  B  airspace. 

The  FAA  has  determined  that  this 
regulation  only  involves  an  established 
body  of  technical  regulations  for  which 
frequent  and  routine  amendments  are 
necessary  to  keep  them  operationally 
current.  It.  therefore.  (1)  is  not  a  "major 
rule"  under  Executive  Order  12291;  (2) 
is  not  a  "significant  rule"  under  DOT 
Regulatory  Policies  and  Procedures  (44 
FR  11034:  February  26. 1979);  and  (3) 
does  not  warrant  preparation  of  a 
regulatory  evaluation  as  the  anticipated 
impact  is  so  minimal.  Since  this  is  a 
routine  matter  that  will  only  affect  air 
traffic  procedures  and  air  navigation,  it 
is  certified  that  this  rule  will  not  have 
a  significant  economic  impact  on  a 
substantial  number  of  small  entities 
imder  the  criteria  of  the  Regulatory 
FlexibiUty  Act. 

List  of  Subiects  in  14  CFR  Part  71 

Airspace,  Incorporation  by  reference, 
Navigation  (air). 

Adoption  of  the  Amendment 

In  consideration  of  the  foregoing,  the 
Federal  Aviation  Administration 
amends  14  CFR  part  71  as  follows: 

PAFTT  71— {AMENDED] 

1.  The  authority  citation  for  14  CFR 
part  71  continues  to  read  as  follows: 

Authority:  49  U.S.C.  app.  1348(a),  1354(a). 
1510;  E.O.  10854,  24  FR  9565.  3  CFR,  1959- 
1963  Comp.,  p.  389;  49  U.S.C.  106(g);  14  CFR 
11.69. 

171.1  [AflMndMl] 

2.  The  incorporation  by  reference  in 
14  CFR  71.1  of  Federal  Aviation 
Administration  Order  7400. 9A, 
Airspace  Designations  and  Reporting 
Points,  dated  June  17. 1993,  and 
effective  September  16, 1993,  is 
amended  as  follows; 


Paragraph  6005    Qass  E  Airspace  Extending 
Upymrd  From  700  Feet  or  More  Above  the 
Surface  of  the  Earth 


ANM  CO  E5  Denver  Centennial  Airport,  CO 
[Removed] 

ANM  CO  ES  Denver,  CO  (Reviaed] 

Denver  International  Airport,  CO 

(lat.  39»51'38''  N,  long.  104°40'24"  W) 
Denver  VOR  (lat.  39'48'44"  N..  long. 

104''39'36''  W.) 
Centennial  Airport,  CO  (lat.  39'34'13"N., 
long.  104*50'58''W,) 
That  airspace  extending  upward  from  700 
feet  above  the  surface  within  a  28-mile  radius 
of  the  Denver  VOR,  and  within  3.5  miles 
west  and  8.8  miles  east  of  the  178°  bearing 
from  the  Centennial  Airport  extending  from 
the  28-mile  radius  to  17.8  miles  south  of  the 
Centennial  Airport;  and  that  airspace 
extending  upward  from  1,200  feet  above  the 
surface  on  the  north  l)eginning  at  lat. 
40°30'00''  N.,  long.  106°00'02"  W.,  thence 
east  along  lat.  40°00'00"  N..  thence  northeast 
along  V-361.  thence  east  along  lat.  41°30'0O" 
N.,  thence  south  along  the  Colorado-Nebraska 
State  boundary,  thence  southwest  along  V-8, 
thence  south  along  V-169,  thence  west  along 
lat.  39'00'00"  N.,  thence  north  along  long. 
lOe'OO'OZ"  W.,  to  the  pwint  of  beginning, 
excluding  airspace  within  Federal  Airways. 


ANM  CO  E5  Erie,  CO  [Removed] 

Issued  in  Seattle,  Washington,  on  August 
24. 1993. 

Temple  H.  Johnson,  Jr.. 
Manager,  Air  Traffic  Division. 
[FR  Doc.  93-21976  Filed  9-»-93;  8:45  am] 
BtuMO  cooe  4eio-i»-u 


14  CFR  Part  71 

[Airspace  Docket  No.  9^-AGL-16] 

Modification  of  Class  E  Airspace; 
Oscoda,  Ml 

AGENCY:  Federal  Aviation 
Administration  (FAA).  DOT. 
ACTION:  Final  rule. 

SUMMARY:  This  action  modifies  the 
airspace  description  associated  with 
Oscoda,  Michigan  Class  E  airspace.  The 
reason  for  this  modification  is  to  correct 
the  reference  to  VVurtsmith  Air  Force 
Base  (AFB)  Airport  which  was  renamed 
to  Oscoda- Wurtsmith  Airport.  Air  Forc» 
operations  will  no  longer  be  conducted 
at  Oscoda-Wurtsmith  Airport.  This 
name  change  requires  modification  of 
the  airspace  description  so  that  the 
airspace  is  accurately  identified.  The 
correct  airport  name  will  be  depicted  on 
aeronautical  charts  to  provide  a 
reference  for  pilots  op>erating  in  the  area. 
EFFECTIVE  DATE:  0901  UTC.  November 
11. 1993. 


FOR  FURTHER  INFORMATION  CONTACT: 
Douglas  F.  Powers.  Air  Traffic  Division, 
System  Management  Branch,  AGL-530. 
Federal  Aviation  Administration,  2300 
East  Devon  Avenue,  Des  Plaines,  Illinois 
60018,  telephone  (312)  694-7568. 

SUPPLEMENTARY  INFORMATION: 

History 

The  modification  made  by  this  rule  is 
editorial  in  nature  and  does  not  require 
any  specific  airspace  charting  design 
changes,  therefore,  a  Notice  of  Proposed 
Rulemaking  (NPRM)  was  not  issued. 
Airspace  Reclassification,  which 
becomes  effective  September  16, 1993, 
will  discontinue  the  use  of  the  term 
"transition  area"  and  replace  it  with 
"Class  E  airspace"  for  transition  area 
airspace  extending  upward  from  700 
feet  or  more  above  ground  level.  The 
coordinates  for  this  airspace  docket  are 
based  on  North  American  Datum  83. 
Class  E  airspace  designations  for 
airspace  extending  upward  from  700 
feet  or  more  above  ground  level  are 
published  in  Paragraph  6005  of  FAA 
Order  7400.9  dated  June  17, 1993  and 
effective  September  16, 1993,  which  is 
incorporated  by  reference  in  14  CFR 
71.1  in  effect  as  of  September  16, 1993. 
The  Class  E  airspace  designation  listed 
in  this  document  will  be  published 
subsequently  in  the  Order. 

The  Rule 

This  amendment  to  part  71  of  the 
Federal  Aviation  Regulations  modifies  a 
Class  E  airspace  description  due  to  a 
change  in  airport  name  from  Wurtsmith 
AFB  Airport  to  Oscoda-Wurtsmith 
Airport.  The  modified  description  will 
provide  accurate  reference  for  aircraft 
navigating  these  areas. 

The  FAA  has  determined  that  this 
regulation  only  involves  an  established 
body  of  technical  regulations  for  which 
frequent  and  routine  amendments  are 
necessary  to  keep  them  operationally 
current.  It,  therefore— (1)  is  not  a  "major 
•    rule"  under  Executive  Order  12291;  (2) 
is  not  a  "significant  rule"  under  DOT 
Regulatory  Policies  and  Procedures  (44 
FR  11034;  February  29, 1979);  and  (3) 
does  not  warrant  preparation  of 
regulatory  evaluation  as  the  anticipated 
impact  is  so  minimal.  Since  this  is  a 
routine  matter  that  will  only  affect  air 
traffic  procedures  and  air  navigation,  it 
is  certified  that  this  rule  will  not  have 
a  significant  economic  impact  on  a 
substantial  number  of  small  entities 
under  the  criteria  of  the  Regulatory 
Flexibility  Act. 

List  of  Subiects  in  14  CFR  Part  71 

Airspace,  Incorporation  by  reference. 
Navigation  (air). 


Adoption  of  the  Amendment 

In  consideration  of  the  foregoing,  the 
Federal  Aviation  Administration 
amends  14  CFR  part  71  in  effect  as  of 
September  16, 1993,  as  follows: 

PART  71— (AMENDED] 

1.  The  authority  citation  for  part  71 
continues  to  read  as  follows: 

Authority:  49  U.S.C  app.  1348(a).  1354(a). 
1510;  E.O.  10854,  24  FR  9565.  3  CFR.  1959- 
1963  Comp.,  p.  389;  49  U.S.C.  106(g);  14  CFR 
11.69.  I 

§71.1    [Amended] 

2.  The  incorporation  by  reference  in 
14  CFR  71.1  of  Federal  Aviation 
Administration  Order  7400. 9A, 
Airspace  Designation  and  Reporting 
Points,  dated  June  17, 1993  and  effective 
September  16, 1993,  is  amended  as 
follows: 

Paragraph  600S  Class  E  airspace  areas 
extending  upward  from  700  feet  or  more 
above  the  surface  of  the  earth. 


AGL  MI  E5  Oscoda,  MI  [ReviMd] 

Oscoda-Wurtsmith  Airport,  Ml 
(let.  44'27'05''  N..  long.  83''23'39''  W.) 
That  airspace  extending  upward  from  700 
feet  above  the  surface  within  a  7.0-mile 
radius  of  the  Oscoda-Wurtsmith  Airport. 

Issued  in  Des  Plaines,  Illinois,  on 
September  3, 1993. 
John  P.  Cuprisin, 
Manager,  Air  Traffic  Division. 
[PR  Doc.  93-21978  Filed  9-8-93;  845  am] 

BtUJNG  CODE  4«1»-13-M 


14  CFR  Part  71 

[Airspac*  Docket  No.  92-ASO-20] 
Realignment  of  Jet  Route  J-89 

AGENCY:  Federal  Aviation 
Administration  (FAA).  DOT. 
action:  Final  rule. 

SUMMARY:  This  action  alters  the 
description  of  Jet  Route  J-89  located  in 
the  vicinity  of  Valdosta,  GA.  A  one 
degree  error  exists  in  the  airway 
description  and  this  action  corrects  that 
error. 

EFFECTIVE  DATE:  0901  UTC,  November 
11, 1993. 

FOR  FURTHER  INFORMATION  CONTACT: 
Lewis  W.  Still,  Airspace  and 
Obstruction  Evaluation  Branch  (ATP- 
240),  Airspace-Rules  and  Aeronautical 
Information  EHvision,  Air  Traffic  Rules 
and  Procedures  Service,  Federal 
Aviation  Administration,  800 
Independence  Avenue  SW., 


Washington,  IX!  20591;  telephone:  (202) 
267-9250. 

SUPPtEMENTAriY  INFORMATION: 

History 

On  May  3.    993,  the  ¥Aj\  proposed  to 
amend  part  7'.  of  the  Federal  Aviation 
Regulations  ('  4  CFR  part  71)  to  alter  the 
description  o:  Jet  Route  J-l  9  located  in 
Valdosta.  GA  (58  FR  26265 .  A  ono 
degree  error  exists  in  the  a  rway 
description  and  this  action  corrects  the 
error. 

Interested  parties  were  invited  to 
participate  in  this  rulemaking 
proceeding  b"  submitting  ^vritten 
comments  on  the  proposal  to  the  FAA. 
No  commentf  objecting  to  the  proposal 
were  receivec .  Except  for  editorial 
changes,  this  amendment  is  the  same  as 
that  proposec  in  the  notice.  Jet  routes 
are  published  in  Paragraph  2004  of  FAA 
Order  7400.9.\  dated  June  17, 1993,  and 
effective  September  16, 1993,  which  is 
incorporated  by  reference  in  14  CFR 
71.1  as  of  Sejitember  16, 1993  (58  FR 
36298;  July  6. 1993).  The  jet  route  listed 
in  this  document  will  be  published 
subsequently  in  the  Order. 

The  Rule 

This  amendment  to  part  71  of  the 
Federal  Aviaiion  Regulations  corrects  a 
one  degree  error  discovered  in  the  route 
alignment  in  the  description  of  Jet  Route 
J-89  located  in  Valdosta,  GA. 

The  FAA  has  determined  that  this 
regulation  only  involves  an  established 
body  of  techrical  regulations  for  which 
frequent  and  routine  amen  iments  are 
necessary  to  keep  them  operationally 
current.  It,  therefore — (1)  ir  not  a  "major 
rule"  under  Executive  Ordsr  12291;  (2) 
is  not  a  "significant  rule"  xmder  DOT 
Regulatory  Policies  and  Prx»dures  (44 
FR  11034;  Fearuary  26, 19  "9);  and  (3) 
does  not  warrant  preparati  on  of  a 
regulatory  evaluation  as  th?  anticipated 
impact  is  so  minimal.  Since  this  is  a 
routine  matter  that  will  on  y  affect  air 
traffic  procedures  and  air  i  avigation,  it 
is  certified  that  this  rule  w  II  not  have 
a  significant  fjconomic  im{  act  on  a 
substantial  number  of  sma  1  entities 
under  the  crii  eria  of  the  Regulatory 
Flexibility  Act. 

List  of  Subjects  in  14  CFR  ^art  71 

Airspace,  Licorporation  ay  reference. 
Navigation  (air). 

Adoption  of  the  Amendment 

In  consideration  of  the  foregoing,  the 
Federal  Aviation  Adminis  ration 
amends  14  CiH  part  71  in  effect  as  of 
September  16,  1993,  as  follows: 


PART  71— {AMENDED] 

1.  The  authority  citation  for  part  71 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  app.  1348(a).  1354(a;. 
1510:  E.O.  10854.  24  FR  9565.  3  CFR  1959- 
1963  Comp..  p.  389;  49  U.S.Q  106(g);  14  CFK 
11.69. 

S71.1    [Amended] 

2.  The  incorporation  by  reference  in 
14  CFR  71.1  of  the  Federal  Aviation 
Administration  Order  7400. 9A, 
Airspace  Designations  and  Reporting 
Points,  dated  June  17. 1993,  and 
effective  September  16, 1993,  is 
amended  as  follows: 

Paragraph  2004    Jet  Routes. 


1-89    [Revised) 

From  INT  of  Taylor.  FL.  176°  and  Valdosta, 
GA  156°  radials;  Valdosta;  AtlanU.  GA; 
Louisville,  KY;  Boiler.  IN;  Northbrook,  IL; 
Badger,  WI;  Duluth,  MN;  to  Winnipeg,  MB. 
Canada.  The  portion  within  Canada  is 
excluded. 


Issued  in  Washington,  DC,  on  August  30, 
1993 

Harold  W.  Becker, 

Manager,  Airspace-Rules  and  Aeronautical 
Information  Division. 
[FR  Doc.  93-21970  Filed  9-8-93;  8:45  ami 

BILUNC  COOe  4910-13-M 


14  CFR  Part  71 

[Airspace  Docket  No.  91-AEA-5] 
Altei^tion  of  Jet  Route  J-162 

AGENCY:  Federal  Aviation 
Administration  (FAA),  DOT. 

ACTION:  Final  rule. 

SUMMARY:  This  action  will  modify  Jet 
Route  J-162  between  Ohio  and  West 
Virginia  by  realigning  the  route  between 
the  Bellaire,  OH,  and  the  Morgantown, 
WV,  Very  High  Frequency 
Omnidirectional  Range/Tactical  Air 
Navigation  (VORTAC)  facilities.  This 
action  is  necessary  to  simplify  routing 
and  make  better  use  of  the  airspace  in 
that  area. 

EFFECTIVE  DATE:  0901  UTC,  November 
11,  1993. 

FOR  FURTHER  INFORMATION  CONTACT: 
Patricia  P.  Crawford,  Airspace  and 
Obstruction  Evaluation  Branch  (ATP- 
204),  Airspace-Rules  and  Aeronautical 
Information  Division,  Air  Traffic  Rules 
emd  Procedures  Service,  Federal 
Aviation  Administration,  800 
Independence  Avenue  SW., 
Washington.  DC  20591;  telephone:  (202) 
267-9255. 


r 
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SUPPLEMENTARY  MFOMMATION: 
History 

On  Juno  10. 1991,  the  FAA  proposed 
to  amend  part  71  of  the  Federal  Aviation 
Regulations  (14  CFR  part  71)  to  alter  the 
description  of  J-162  in  Ohio  and  West 
Virginia  (56  PR  26627). 

Interested  parties  were  invited  to 
participate  in  this  rulemaking 
proceeding  by  submitting  written 
comments  on  the  proposal  to  the  FAA. 
No  comments  objecting  to  the  proposal 
were  received.  Except  for  editorial 
changes  and  the  incorporation  by 
reference,  this  amendment  is  the  same 
as  that  proposed  in  the  notice.  Jet  routes 
are  published  in  Paragraph  2004  of  FAA 
Order  7400.9A  dated  June  17. 1993,  and 
effective  September  16.  1993,  which  is 
incorporated  by  reference  in  14  CFR 
71.1  as  of  September  16. 1993  (58  FR 
36298;  July  6. 1993).  The  jet  route  listed 
in  this  document  will  be  published 
subsequently  in  the  Order. 

The  Rule 

This  amendment  to  part  71  of  the 
Federal  Aviation  Regulations  alters  Jet 
Route  J-162  located  in  Ohio  and  West 
Virginia.  This  action  will  realign  J-162 
between  the  Bellaire.  OH.  and  the 
Morgantown.  WV.  VORTAC's. 
Realigning  this  jet  route  will  enhance 
navigation  by  simplifying  the  routings 
and  making  better  use  of  the  airspace  in 
that  area. 

The  FAA  has  determined  that  this 
regulation  only  involves  an  established 
body  of  technical  regulations  for  which 
frequent  and  routine  amendments  are 
necessary  to  keep  them  operationally 
current.  It.  therefore— (1)  is  not  a  "major 
rule"  under  Executive  Order  12291;  (2) 
is  not  a  "significant  rule"  under  DOT 
Regulatory  PoUcies  and  Procedures  (44 
FR  11034;  February  26. 1979);  and  (3) 
does  not  warrant  preparation  of  a 
regulatory  evaluation  as  the  anticipated 
impact  is  so  minimal.  Since  this  is  a 
routine  matter  that  will  only  affect  air 
traffic  procedures  and  air  navigation,  it 
is  certified  that  this  rule  will  not  have 
a  significant  economic  impact  on  a  ^ 
substantial  number  of  small  entities 
under  the  criteria  of  the  Regulatory 
Flexibility  Act. 

List  of  Snbiacto  in  14  CFR  Part  71 

Airspace.  Incorporation  by  reference. 
Navigation  (air). 

Adoption  of  the  Amendment 

In  consideration  of  the  foregoing,  the 
Federal  Aviation  Administration 
amends  14  CFR  part  71  in  effect  as  of 
September  16. 1993,  as  follows: 


PART  71— {AMENDED] 

1.  The  authority  citation  for  part  71 
continues  to  read  as  follows: 

Authority:  49  U.S.C  app.  1348(a).  13S4(a). 
1510;  E.O.  10854,  24  FR  9565,  3  CFR.  1959- 
1963  Comp.,  p.  389;  49  U.S.C.  106(g);  14  CFR 
11.69. 

171.1    (Amended] 

2.  The  incorporation  by  reference  in 
14  CFR  71.1  of  the  Federal  Aviation 
Administration  Order  7400. 9A. 
Airspace  Designations  and  Reporting 
Points,  dated  June  17. 1993.  and 
effective  September  16. 1993,  is 
amended  as  follows: 

Paragraph  2004— let  Routes. 


1-162  [ReviMdl 

From  DRYER.  OH.  via  Bellaire.  OH; 

Morgantown.  WV;  to  Martinsburg,  WV. 

Issued  in  Washington,  DC.  oo  August  30, 
1993. 

Harold  W.  Becker. 

Manager.  Airspoce-Rules  and  Aeronautical 
Information  Division. 
|FR  Doc.  93-21972  Filed  9-8-93;  8:45  am) 
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DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Food  and  Drug  Administration 

21  CFR  Part*  510  and  522 

Animal  Drugs,  Feeds,  and  Related 
Products;  Follicle  Stimulating 
Hormone  (FSH)  ^ 

AGENCY:  Food  and  Drug  Administration, 

HHS. 

ACTKM:  Final  rule. 

StiMMARY:  The  Food  and  Drug 
Administration  (FDA)  is  amending  the 
animal  drug  regulations  to  reflect 
approval  of  a  new  animal  drug 
application  (NADA)  filed  by  Ausa 
International.  Ina  The  NADA  provides 
for  intramuscular  use  of  Super-OV™ 
(follicle  stimulating  hormone 
(FSH)(lyophihzed  porcine  pitutary 
gland))  for  induction  of  superovulation 
of  cows  that  are  cycling  normally. 
EFFECTIVE  DATE:  September  9. 1993. 
FOR  FURTHER  INFORMATION  CONTACT:  Jean 

E.  Dobson.  Center  for  Veterinary 
Medicine  {HFV-135).  Food  and  Drug 
Administration,  7500  Standish  PI., 
Rockville,  MD  20855.  301-594-1697. 
SUPPt.EMENTARY  INFORMATION:  Ausa 
International.  Inc.,  Rt.  8,  P.O.  Box  324- 
12.  Tyler.  TX  75703.  filed  NADA  141- 
014  which  provides  for  the  use  of 


Super-OVTM  (FSH)  (lydbhilized  porcine 
pituitary  gland)  for  intramuscular  use 
for  induction  of  superovulation  in  cows 
for  procedures  requiring  the  production 
of  multiple  ova  at  a  single  estrus.  The 
NADA  is  approved  as  of  August  13. 
1993,  and  the  regulations  are  amended 
to  reflect  the  approval.  The  basis  for 
approval  is  discussed  in  the  freedom  of 
information  summary.  The  agency  is 
also  combining  the  existing  regulation 
for  another  FSH  product  which  is 
already  codified  at  §  522.1822  Follicle 
stimulating  hormone-pituitary  for 
injection.  Accordingly  §  522.1822  (  21 
CFR  522.1822)  is  redesignated  as 
§  522.1002  and  revised  editorially  to 
reflect  the  current  format. 

In  addition,  Ausa  International,  Inc.. 
had  not  previously  been  listed  in  as  a 
sponsor  of  an  approved  application. 
Accordingly.  §  510.600  (c)(1)  and  (c)(2) 
(  21  CFR  510.600  (c)(1)  and  (c)(2)  are 
amended  to  add  entries  for  the  firm. 
In  accordance  with  the  freedom  of 
information  provisions  of  part  20  (21 
CFR  part  20)  and  §  514.11{e)(2)(ii)  (21 
CFR  514.11(e)(2){ii)).  a  summary  of 
safety  and  effectiveness  data  and 
information  submitted  to  support 
approval  of  this  application  may  be  seen 
in  the  Dockets  Management  Branch 
(HFA-305),  Food  and  Drug 
Administration,  rm.  1-23,  12420 
Parklawn  Dr..  Rockville.  MD  20857. 
from  9  a.m.  to  4  p.m..  Monday  through 
Friday. 

Under  section  512(c)(2)(F)(ii)  of  the 
Federal  Food.  Drug,  and  Cosmetic  Act 
(21  U.S.C  360b(c)(2)(F)(ii)),  this 
approval  qualifies  for  3  years  of 
marketing  exclusivity  beginning  August 
13.  1993.  because  the  application 
contains  reports  of  new  clinical  or  field 
investigations  (other  than 
bioequivalence  or  residue  studies) 
essential  to  approval  and  conducted  or 
sponsored  by  the  applicant. 

The  agency  has  carefully  considered 
the  potential  environmental  effects  of 
this  action.  FDA  has  concluded  that  the 
action  will  not  have  a  significant  impact 
on  the  human  environment,  and  that  an 
environmental  impact  statement  is  not 
required.  The  agency's  finding  of  no 
significant  impact  and  the  evidence 
supporting  that  finding,  contained  in  an 
environmental  assessment,  may  be  seen 
in  the  Dockets  Management  Branch 
(address  above)  between  9  a.m.  and  4 
p.m.,  Monday  through  Friday. 

List  of  Subjects 

21  CFR  Part  510 

Administrative  practice  and 
procedure.  Animal  drugs.  Labeling, 
Reporting  and  recordkeeping 
requirements. 
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21  CFR  Part  522  \ 

Animal  drugs. 

Therefore,  under  the  Federal  Food, 
Drug,  and  Cosmetic  Act  and  under 
authority  delegated  to  the  Commissioner 
of  Food  and  Drugs  and  redelegated  to 
the  Center  for  Veterinary  Medicine,  21 
CFR  parts  510  and  522  are  amended  as 
follows: 

PART  510— NEW  ANIMAL  DRUGS 

1.  The  authority  citation  for  21  CFR 
part  510  continues  to  read  as  follows: 

Authority:  Sees.  201,  301,  501,  502,  503, 
512,  701,  721  of  the  Federal  Food,  Drug,  and 
Cosmetic  Act  (21  U.S.C  321,  331,  351.  352. 
353.  360b,  371,  379e). 

2.  Section  510.600  is  amended  in  the 
table  in  paragraph  (c)(1)  by 
alphabetically  adding  a  new  entry  for 
"Ausa  International,  Inc.,"  and  in  the 
table  in  paragraph  (c)(2)  by  numerically 
adding  a  new  entry  for  "059521"  to  read 
as  follows: 

S  51 0.600    Names,  eddreMea,  and  drug 
labelar  code*  of  aponaora  of  approvad 
applieationa. 


(c)*    *    • 
(D*    •    • 

Firm  name  and  address 

Drug 

labeler 

code 

•          •          •          • 

Ausa  International,  Inc.,  Rt.  8,  P.O. 
Box  324-12,  Tyier,  TX  75703 

•                      •                      •                      • 

• 

.     059521 

• 

(2)*    •    • 

Drug 

lat>eler             Firm  name  and  address 
code 

059521    Ausa  Interruitiorud.  Inc..  Rt  8.  P.O. 
Box  324-12,  Tyter,  TX  75703 


PART  522— IMPLANTATION  OR 
INJECTABLE  DOSAGE  FORM  NEW 
ANIMAL  DRUGS 

3.  The  authority  citation  for  21  CFR 
part  522  continues  to  read  as  follows: 

Authority:  Sec.  512  of  the  Federal  Food. 
Drug,  and  Cosmetic  Act  (21  U.S.C  360b). 

§522.1002    [Redeaignated from §522.1 822] 

4.  Section  522.1822  is  redesignated  as 
§  522.1002  and  revised  to  read  as 
follows: 

§522.1002    Folllele  stimulating  hormone.     | 

(a)(1)  Specifications.  Each  package 
contains  2  vials.  One  vial  contains  dry, 
powdered,  porcine  pituitary  gland 


equivalent  to  '5  units  (NIH-FSH-Sl)  of 
follicle  stimulating  hormone.  The  other 
vial  contains  :  0  milliliters  of  aqueous 
diluent. 

(2)  Sponsor.  See  059521  in 
§  510.600(c)  o'this  chapter. 

(3)  Conditions  of  use.  (i)  Dosage.  12.5 
units  of  follicle  stimulatirg  hormone 
twice  a  day  fo-  3  days  (a  total  of  75 
units).  To  effect  regression  of  the  corpus 
luteum,  prosteglandin  should  be  given 
with  the  5th  dose. 

(ii)  Indications  for  use.  For  induction 
of  superovulation  in  cow:;  for 
procedures  re<]uiring  the  production  of 
multiple  ova  6t  a  single  e;trus. 

(iii)  Limitatons.  For  in  ramuscular 
use  in  cows  th  at  are  not  { regnant  and 
have  a  normal  corpus  lutaum.  Federal 
law  restricts  tliis  drug  to  use  by  or  on 
the  order  of  a  licensed  veterinarian. 

(b)(1)  Specifications.  The  drug  is  a 
lyophilized  pituitary  ext  act  material. 
Each  10-milliliter  vial  contains  an 
amount  equivilent  to  50  milligrams  of 
standard  pore  ne  follicle  stimulating 
hormone  and  is  reconsti  uted  for  use  by 
addition  of  10  milliliters  of  0.9  percent 
aqueous  sodivm  chlorida  solution. 

(2)  Sponsor  See  OOOOBl  in 
§  510.600(c)  o^this  chapter. 

(3)  Conditions  of  use.  i)  Dosage. 
Cattle  and  horses,  10-5C  milligrams; 
sheep  and  swine,  5-25  milligrams;  dogs, 
5-15  milligrams. 

(ii)  Indications  for  use.  The  drug  is 
used  as  a  supplemental  source  of  follicle 
stimulating  htrmone  w lere  there  is  a 
general  deHcioncy  in  csttle,  horses, 
sheep,  swine,  and  dogs 

(iii)  Limitatons.  Administer 
intramuscularly,  subcu'aneously,  or 
intravenously  Federal  law  restricts  this 
drug  to  use  by  or  on  the  order  of  a 
licensed  veter  narian. 

Dated:  Septen:ber  1, 1993. 
Richard  H.  Ted  e. 

Acting  Director,  Center  for  Veterinary 
Medicine. 
[FR  Doc.  93-21883  Filed  9-8-93;  8:45  ami 

BtLLMG  COOC  41W-01-F 


DEPARTMENT  OF  HOUSING  AND 
URBAN  DEVELOPMENT 

Office  of  the  Assistant  Secretary  for 
Housing — Federal  Housir»g 
Commissioner 

24  CFR  Parts  25  and  201 

[Docket  No.  R-93-1694;  FR-3326-f-01] 

RIN  2502-AF80 

Title  I  Property  Improvement  and 
Manufactured  Home  Loans — Debt 
Collection  Requirements;  and 
Technical  Amendment 

agency:  Office  of  the  Assistant 
Secretary  for  Housing — Federal  Housing 
Commissioner,  HUD. 

ACTION:  Final  rule. 

SUMMARY:  This  Tinal  rule  amends  the 
Title  I  property  improvement  and 
manufactured  loan  program  regulations 
by  adding  provisions  relating  to 
collection  of  debts  owed  to  the 
Department  under  the  Title  I  program  by 
both  lenders  and  defaulted  borrowers. 
This  rule  also  makes  a  technical 
amendment  to  the  regulations  to  reflect 
the  redesignation  of  certain  report 
requirements  that  was  inadvertently 
omitted  from  a  previously  published 
flnal  rule. 

EFFECTIVE  DATE:  October  12, 1993. 
FOR  FURTHER  INFORMATION  CONTACT: 
Paulette  Porche,  Director,  Title  I 
Accounting  and  Servicing  Division, 
room  3136, 451  Seventh  Street,  SW.. 
Washington.  DC  20410.  Telephone 
number  (202)  708-5949.  Hearing  or 
speech-impaired  individuals  may  call 
HUD's  TDD  number,  which  is  (202) 
708-1112.  (These  are  not  toll-free 
numbers.) 

SUPPLEMENTARY  INFORMATION: 

Title  I  Debt  Collection  Requirements — 
24  CFR  Part  201,  Subpart  G 

On  January  29. 1991  (56  FR  3302),  the 
Department  published  a  proposed  rule 
to  amend  24  CFR  parts  200,  201,  and 
202  with  regard  to  the  insurance  of 
lenders  against  losses  arising  out  of 
property  improvement  and 
manufactured  home  loans  (Title  I  loans). 
The  January  29. 1991  rule  proposed  to 
add  a  new  subpart  G  for  part  201,  which 
would  relate  to  the  collection  of  debts 
owed  to  the  Department  under  the  Title 
I  program  by  both  lenders  and  defaulted 
borrowers.  Public  comments  on  the 
proposed  rule  were  solicited,  and  the 
Department  received  comments  from 
more  than  200  respondents.  However, 
none  of  the  comments  addressed 
subpart  G. 


^ 


t 


47378    Federal  Register  /  Vol.  58.  No.  173  /  Thursday.  September  9.  1993  /  Rules  and  RegulaUons 


On  October  18. 1991  (56  FR  52414). 
the  Department  published  its  final  rule 
amending  parts  200.  201.  and  202  with 
regard  to  Title  I  loans.  New  sid>part  G 
was  not  included  in  the  final  rule.  As 
noted  in  the  preamble  to  the  final  rule, 
publication  of  subpart  G  was  deferred 
pending  a  ruling  from  the  Comptroller 
General  of  the  United  States. 

The  Comptroller  General  was  asked  to 
rule  on  two  major  facets  of  the  Title  I 
debt  collection  process:  (1)  Whether  it  is 
proper  for  the  Department  to  use  the 
greater  of  the  sale  price  or  the  appraised 
value  of  the  repossessed  manufactured 
home  to  calcuwte  the  initial  debt  owed 
by  a  borrower  to  the  Department  in 
connection  with  a  defaulted 
manufactured  home  loan;  and  (2) 
whether  it  is  proper  for  the  Department 
of  assess  interest  on  Title  I  debt  at  the 
lesser  of  the  note  rate  or  the  Treasury 
rate  in  efiiact  when  the  imderlying  Title 
I  insurance  claim  is  paid  to  the  lender. 
In  an  opinion  issued  on  July  7. 1992  (71 
Comp.  Gen.  449),  the  Comptroller 
General  concluded  that  the 
Department's  methods  of  calculating 
debts  and  assessing  interest  are 
authorized  by  law. 

Subpart  G  of  part  201  consists  of 
§§  201.60  through  201.63.  This  new 
subpart  codifies  existing  Title  I  debt 
collection  practice  and  procedures  and 
is  applicable  to  debts  owed  to  the 
Department  by  defaulted  borrowers,  as 
well  as  debts  owed  to  the  Department  by 
Title  I  lenders  arising  from  repurchase 
demands  and  unpaid  insurance  charges. 

Section  201.60  is  a  statement  of 
appUcabiUty  of  subpart  G.  Section 

201.61  states  how  the  principal  amount 
of  a  debt  owed  by  a  defaulted 
borrower — usually  referred  to  as  the 
"legal  debt"— is  calculated.  Section 

201.62  relates  to  the  assessment  of 
interest,  penalties,  and  administrative 
costs  in  coimection  with  the  debt. 
Section  201.63  relates  to  claims  against 
Title  I  lenders  for  repurchases  of  claims 
and  impaid  insurance  premiums. 

Except  for  minor  editorial  changes, 
subpart  G  is  the  same  as  set  forth  in  the 
proposed  nile. 

24  CFR  Part  25 

On  December  8. 1992  (57  FR  58326), 
the  Department  pubUshed  a  final  rule 
which  implemented  a  comprehensive 
revision  of  the  Department's  regulations 
that  prescribe  the  standards  by  which 
mortgagees  are  approved  to  participate 
in  the  HUD  mortgage  insxirance 
programs,  and  by  which  approved 
mortgagees  maintain  their  approval 
status. 

In  this  comprehensive  revision,  the 
mortgagee  approval  regulations  that 
were  contained  in  24  CFR  part  203  were 


transliarTed  to  new  subpart  B  of  part  202 
and  assigned  a  new  regulatory 
designation  (see  the  redesignation  diart 
set  forth  in  proposed  rule  at  56  FR 
29105).  One  of  the  regulatory  sections 
transferred  from  24  CFR  part  203  to  24 
CFR  part  202,  subpart  B  was  §  203.8 
entitled  "Report  Requirements."  Section 
203.8  was  redesignated  new  S  202.19. 
In  making  a  number  of  conforming 
amendments  to  reflect  the  new 
regulatory  designations  (see  final  rule  at 
57  FR  58334  and  58  FR  58337).  the 
Department  inadvertently  failed  to 
amend  24  CFR  25.9(x),  which  makes 
reference  to  §  203.8,  to  reflect  the 
redesignation  of  §  203.8  to  §  202.19. 
This  final  rule  makes  this  amendment. 

Other  Matters 

Environmental  Impact 

This  rule  is  categorically  excluded 
from  the  requirements  of  the  National 
Environmental  Policy  Act  of  1969  by  24 
CFR  50.20(k)  becaiise  it  relates  to 
internal  administrative  procedures 
involving  fiscal  functions. 

Regulatory  Impact 

This  rule  does  not  constitute  a  "major 
rule"  as  that  term  is  defined  in  Section 
1(b)  of  the  Executive  Order  on  Federal 
Regulation  issued  by  the  President  on 
February  17. 1981.  Analysis  of  the  rule 
indicates  that  it  does  not  (1)  have  an 
annual  effect  on  the  economy  of  $100 
million  or  more;  (2)  cause  a  major 
increase  in  costs  or  prices  for 
consumers,  individuals,  industries. 
Federal.  State  or  local  government,  or 
geographic  regions;  or  (3)  have  a 
significant  adverse  effect  on 
competition,  employment,  investment. 
productivity,  innovation,  or  on  the 
ability  of  United  States-based 
enterprises  to  compete  with  foreign- 
based  enterprises  in  domestic  or  export 
markets. 

Impact  on  Small  Entities 

The  Secretary,  in  accordance  with  the 
Regulatory  Flexibility  Act  (5  U.S.C. 
605(b)),  has  reviewed  this  rule  before 
publication  and  by  approving  it  certifies 
that  this  rule  does  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities.  The  rule 
merely  codifies  existing  policies  relating 
to  the  collection  of  debts  owed  to  the 
Department  under  the  Title  I  property 
improvement  and  manufactured  home 
loan  program  by  both  lenders  and 
defaulted  borrowers,  and  makes  a 
conforming  amendment  to  24QFR  part 
25.  Thus,  with  respect  to  24  CFR  part 
201,  the  rule  is  Umited  to  implementing 
debt  collection  activities  where  legal 
obligations  already  have  been  incurred. 


With  respect  to  24  CFR  part  25.  this  rule 
simply  makes  a  technical  amendment. 

Executive  Order  12612.  Federalism 

The  General  Counsel,  as  the 
Designated  Official  under  section  6(a)  of 
Executive  Order  12612.  Federalism,  has 
determined  that  this  rule  would  not 
have  substantial  direct  effects  on  States 
or  their  political  subdivisions,  or  the 
relationship  between  the  Federal 
government  and  the  States,  or  on  the 
distribution  of  power  and 
responsibiUties  among  the  various 
levels  of  government.  Specifically,  this 
rule  relates  to  obligations  of  lenders  and 
borrowers,  and  does  not  impinge  upon 
the  relationship  between  the  Federal 
government  and  State  and  local 
governments.  As  a  result,  the  rule  is  not 
subject  to  review  undw  the  Order. 

Executive  Order  12606.  The  Family 

The  General  Counsel,  as  the 
Designated  Official  under  section  6(a)  of 
Executive  Order  12606,  The  Family,  has 
determined  that  this  rule  does  not  have 
potential  for  significant  impact  on 
family  formation,  maintenance,  or 
general  well-being,  and  thus,  is  not 
subject  to  review  under  the  Order.  No 
significant  change  in  existing  HUD 
poUcies  or  programs  will  result  from 
promulgation  of  this  rule,  as  those 
poUcies  and  programs  relate  to  family 
concerns. 

Regulatory  Agenda 

This  rule  was  listed  as  sequence 
number  1454  in  the  Department's 
Semiannual  Agenda  of  Regulations 
published  on  April  26. 1993  (58  FR 
24382,  24412)  under  Executive  Order 
12291  and  the  Regulatory  FlexibiUty 
Act. 
Catalog  of  Federal  Domestic  Assistance 

The  Catalog  of  Federal  Domestic 
Assistance  program  numbers  are: 
14.110    Manufactured  Home  Loan 

Insurance — Financing  Purchase  of 

Manufactured  Homes  as  Principal 

Residences  of  Borrowers: 
14.142    Property  Improvement  Loan 

Insurance  for  Improving  All  Existing 

Structures  and  Building  of  New 

Nonresidential  Structures; 
14.162    Mortgage  Insurance — Combination 

and  Manu£sctured  Home  Lot  Loans 

List  of  Sub)ects 

24  CFR  Part  25 

Administrative  practice  and 
procedure.  Loan  programs — housing 
and  community  development. 
Organization  and  functions 
(Government  agencies). 

24  CFR  Part  201 

Health  facilities.  Historic 
preservation.  Home  improvement. 
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Mobile  homes,  Manufactured  homes 
and  lots.  Reporting  and  recordkeeping 
retjuirenieuts. 

Accordingly,  title  24  of  the  Code  of 
Federal  Regulations  is  amended  as 
follows: 

PART  as— MORTGAGEE  REVIEW 
BOARD 

1.  The  authority  section  for  part  25 
continues  to  read  as  follows: 

AvAmrShT'  12  U.S.C  1715b:  42  U.S.C. 
3535(d]. 

2.  In  $  25.9,  paragraph  (x)  is  revised  to 
read  as  follows: 

f2S.9    Orounda  for  an  adoiMstrative 
action. 


(x)  Failure  to  submit  a  report  required 
imder  24  CFR  202.19  within  the  time 
determined  by  the  Commissioner,  or  to 
commence  or  complete  a  plan  for 
corrective  action  under  that  section 
within  the  timeframe  agreed  upon  by 
the  Commissioner  may  result  in  initial 
sanctions  under  24  CFR  25.5(a)  through 
(c).  Faihiie  to  take  the  action  required 
under  the  initial  sanction  may  resuh  in 
an  action  under  24  CFR  25.5(d). 


PART  201— TITLE  I  PROPERTY 
IMPROVEMENT  AND  MANUFACTURED 
HOME  LOANS 

3.  The  authmity  citation  for  24  CFR 
part  201  continues  to  read  as  follows: 

Authority:  12  U.S.C  1703;  42  U.S.C. 
3535(d). 

4.  A  new  subpart  G  is  added  to  part 
201  to  read  as  follows: 

Subpart  0—CMMs  Owed  to  the  Unilsd 
lUndvTHtel 


Sec. 

201.60  Gen«ral. 

201.61  Qaims  against  debtors — principal 
amount  ol  debt 

201.62  Glainu  against  debtors — interest, 
penalties,  and  administrative  costs. 

201.63  datois  against  lenders. 

Subpart  G— Debts  Owed  to  the  United 
States  Under  Title  I 

$201.60    General. 

(a)  Applicability.  The  provisions  in 
this  subpart  apply  to  the  collection  of 
debts  owed  to  tne  United  States  arising 
out  of  the  Title  I  program.  These  debts 
include,  but  an  not  limited  to: 

(1)  Amounts  owed  on  loans  assigned 
to  the  United  States  by  insured  lenders 
as  the  result  of  defaults  by  borrowers: 

(2)  Unpaid  insurance  dtarges  owed  by 
lenders:  and 

(3)  Ui^>aid  obligations  of  lenders 
arising  from  repurchase  demands. 


(b)  Departmefittd  debt  colhction 
ngalations.  Except  as  nKx'ified  by  this 
subpart,  collection  <>f  debti  arising  out 
of  the  Htle  I  progra  n  is  subject  to  the 
Department's  debt  c  oUection  regulations 
in  subpart  C  of  24  CFR  part  17. 

i201.S1    CtBiiiieaQa«tdel:<of    principal 

toll 


(a)  Liability.  A  de  >tor  is  liable  to  the 
Secretary  for  the  prncipal  amount  of 
the  debt,  as  describiKi  in  paragraphs  (b), 
(c).  or  (d)  of  this  section,  as  appropriate. 

(b)  Property  impr  ivement  notes.  In 
the  case  of  an  assigi  ed  no'.e  for  a 
property  improvemmt  Iwn,  the 
principal  amount  o!  the  dabt  is  the 
unpaid  amoimt  of  tlie  loaji  obligation,  as 
defined  in  §  201.551  a)(l)  c  f  this  part. 
plus  amounts  descr  bed  ii^  §§  201.55(a) 
(3).  (4).  (5). 


(C)  Manufactureo 
case  of  an  assigned 
manufactured  homt 
amount  of  the  debt 
amount  of  the  loan 
defined  in  §201.551 
plus  amounts  descr 
(3)  through  (8). 

(d)  Assigned  judg 
a  judgment  obtaine< 
property  improvem' 
manufactured  home 
to  the  Secretary,  the 
the  debt  is  the  amoi 


home  notes.  In  the 
lote  f  3r  a 

loan,  the  principal 
s  the  unpaid 
>bliga^Jon,  as 
bUD  if  this  part, 
bed  ia§§  201.55(b) 

menti.  In  the  case  of 

I  by  tie  lender  on  a 

mt  loan  or  a 
loan  and  assigned 
prin  :apal  amount  of 

nt  of  the  judgment. 


§201.62    Claiane  against  dobtore—lntarest, 
penalties,  and  admini  ttratii'e  costs. 

(a)  Interest.  In  adc  itiot  to  the 
principal  amount  oi  the  (  ebt,  the  debtor 
is  liable  fior  the  payiaent  of  intoest 
Interest  accrues  on  the  piincipal  amount 
of  the  debt  as  of  the  date  of  default,  as 
defined  in  §  201.2(h)  of  tns  part,  as 
follows: 

(1)  In  the  case  of  e  deb  based  upon 
the  assignment  of  a  defat  hed  note, 
interest  is  assessed  ftt  the  lesser  of  the 
rate  specified  in  the  note  or  the  United 
States  Treasury's  cu-renl  value  of  funds 
rate  in  effect  on  the  date  iie  Title  I 
insurance  daim  waf  paid. 

(2)  In  the  case  of  e  deb  based  upon 
the  assignment  of  a  udginent,  interest  is 
assessed  at  the  lesser  of  the  rate 
specified  in  the  jud§ment  or  the  United 
States  Treasury's  cu  Tent  value  of  hmds 
rate  in  effect  on  the  late  the  Htle  I 
insurance  claim  was  pail 

(b)  Penalties  and  adm.nistrative  costs. 
The  Secretary  shall  Msse;  s  reasonable 
administrative  costs  and  penalties  as 
authorized  in  31  U.S.C  3717.  unless 
there  is  no  provisior  in  the  note 
providing  for  such  c:iar^es  and  the 
debtor  has  not  other 4ns(  consented  to 
hability  for  such  cherge;.. 


$201jn   CtaimeagaliMtl 

Claims  against  lenders  for  money 
owed  to  the  Department,  including 
unpaid  insttrance  charges  and  unpaid 
repurchase  demands,  shall  be  collected 
in  accordance  with  24  CFR  part  17, 
subpart  C 

Dated:  August  23. 1993. 

Nicolu  P.  Retsinas. 

Assistant  Secretary  for  Housing — Federtd 

Housing  Commissioner. 

(FR  Doc  93-21750  Filed  9-8-93: 8:45  am) 

enXINQ  CODE  4210-a7-M 


ENVIRONMENTAL  PROTECTION 
AGENCY 

40CFRPart52 
PL76-1-60ee;  FnL-4702-1] 

Approval  and  Promulgation  of 
Implementation  Plan;  Illinois 

AGENCY:  United  States  Environmental 
Protection  Agency  (U.S.  EPA). 
ACTION:  Final  rule. 

SUMMARY:  U.S.  EPA  is  approving  the 
State  Implementation  Plan  (SIP) 
revision  request  submitted  by  the  State 
of  Illinois  on  ^me  2. 1993.  for  the 
purpose  of  implementing  an  emission 
statement  program  for  stationary  sources 
within  the  Chicago  and  St.  Louis 
(IlUnois*  portion)  ozone  nonattainment 
areas.  The  implementation  plan  was 
submitted  by  the  State  to  satisfy  the 
Federal  requirements  for  an  emission 
statement  program  as  part  of  the  SIP  for 
Illinois. 

EFFECTIVE  DATE;  This  action  will  be 
effiective  November  8. 1993  unless 
notice  is  received  by  October  12. 1993 
that  someone  wishes  to  submit  adverse 
comments.  If  the  effective  date  is 
delayed,  timely  notice  will  be  published 
in  the  Federal  Register. 
ADDRESSES:  Copies  of  the  requested  SIP 
revision,  technical  support  documents 
apd  public  comments  received  are 
.available  at  the  following  address:  U.S. 
Environmental  Protection  Agency, 
Region  5,  Air  and  Radiation  Division,  77 
West  Jackson  Boulevard  (AR-ISH. 
Chicago.  Illinois  60604. 

Comments  on  this  rulemaking  should 
be  addressed  to:  J.  Elmer  Bortzer.  Chief. 
Regulation  Development  Section, 
Regulation  Development  Branch  (AR- 
18J),  U.S.  Environmental  Protection 
Agency,  77  West  Jackson  Boulevard, 
Chicago.  Illinois  60604. 
FOR  FURTHER  INFORMATION  CONTACT: 
Hattie  Geisler,  Regulation  Development 
Section  (AR-18).  Regulation 
Development  Branch,  U.S. 
Environmental  Protection  Agency,  77 
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West  Jackson  Boulevard,  Chicago. 
Illinois  60604,  (312)  886-3199.  Anyone 
wishing  to  come  to  Region  5  offices 
should  contact  Hattie  Geisler  first. 
A  copy  of  today's  revision  to  the 
Illinois  SIP  is  available  for  inspection  at: 
Jerry  Kurtzweg  (ANR-443).  U.S. 
Environmental  Protection  Agency.  401 
M  Street.  S.W..  Washington,  DC.  20460. 

SUPPt-EMEMTABY  INFORMATION: 

I.  Summary  of  State  Submittal 

On  October  12.  1992.  and  June  2, 
1993,  the  Illinois  Environmental 
Protection  Agency  (lEPA)  submitted  to 
the  U.S.  EPA  rules  requiring  emission 
statements  (annual  emission  reports), 
codified  as  title  35  of  the  Illinois 
Administrative  Code  part  254  (35  lAC 
part  254).  This  submittal  addresses  the 
emission  statement  requirements  which 
are  found  at  section  182(a)(3)(B)  of  the 
Clean  Air  Act  (Act),  as  amended  (1990 
Amendments). 

Section  182(a)(3)(B)  of  the  Act  States 
that,  within  2  years  after  the  enactment 
of  the  1990  amendments,  by  November 
15, 1992,  States  with  ozone 
nonattainment  areas  (classified  as 
marginal  or  worse)  must  submit 
revisions  to  their  SIPs  to  require  the 
owners  or  operators  of  stationary 
sources  of  volatile  organic  compounds 
(VOC)  or  oxides  of  nitrogen  (NOx)  to 
provide  the  States  with  statements,  in  a 
form  acceptable  to  the  U.S.  EPA. 
showing  actual  emissions  of  NOx  and/ 
or  VOC  from  the  sources.  The  first 
emission  statements  must  be  submitted 
to  the  States  within  3  years  of  the 
enactment  of  the  1990  amendments  by 
November  15. 1993.  Subsequent 
statements  are  to  be  submitted  annually 
thereafter.  These  statements  must 
contain  certifications  of  accuracy. 

Section  182(a)(3)(B)(ii)  of  the  Act 
specifies  that  the  States  may  waive  the 
emission  statement  requirements  for  any 
class  or  category  of  sources  which  emit 
less  than  25  tons  per  year  if  the  States, 
through  the  submission  of  base  year 
emission  inventories  or  periodic 
emission  inventories  (required  to  be 
submitted  to  the  U.S.  EPA  every  three 
years),  provide  for  the  reporting  of  the 
emissions  from  the  exempted  source 
classes  or  categories  and  if  the  reported 
emissions  are  determined  using 
emission  factors  acceptable  to  the  U.S. 
EPA. 

n.  Analysis  of  State  Submittal 

The  criteria  used  to  review  the 
submitted  SIP  revisions  are  found  in 
U.S.  EPA's  draft  Guidance  on  the 
Implementation  of  an  Emission 
Statement  Program.  (July  1992).  It 
should  be  noted  that  this  guideline  has 


not  been  finalized,  but  does  provide  the 
best  available  guidance*on  the  expected 
contents  of  emission  statements  and  on 
the  States'  use  of  emission  statements. 
Further  revisions  to  this  draft  guidance 
were  not  available  prior  to  final 
rulemaking  on  the  Illinois  SIP  revision. 
Therefore,  it  is  appropriate  to  use  the 
July  1992  draft  guidance  in  considering 
Illinois'  current  emission  statement  SIP 
revision  submittals. 

The  July  1992  draft  guidance 
describes  the  following  requirements  for 
emission  statement  SIP  revisions: 

1.  Regardless  of  what  minimum 
emission  reporting  level  is  established, 
if  either  VOC  or  NOx  is  emitted  at  or 
above  the  established  minimum 
reporting  level,  the  emissions  of  both 
VOC  and  NOx  should  be  reported: 

2.  The  emission  statements  should,  at 
minimum,  include  the  following 
information  (specific  data  elements  for 
each  information  category  are  discussed 
in  the  draft  guidelines): 

a.  Certification  of  data  accuracy; 

b.  Source  identification  information; 

c.  Source  operating  schedules; 

d.  Emissions  information,  including 
both  annual  and  typical  ozone  season 
daily  emissions: 

e.  Control  equipment  information; 
and, 

i.  Process  data. 

3.  States  must  incorporate  the 
emission  statement  data  into  an  annual 
point  source  emissions  report  to  be 
submitted  to  the  U.S.  EPA  by  July  1st  of 
each  year  beginning  in  1993; 

4.  In  addition  to  the  submittal  of 
emission  statements  and  the  annual 
point  source  emissions  report,  the  U.S. 
EPA  is  also  requesting  that  States 
submit  an  Emissions  Statement  Status 
Report  (ESSR)  beginning  by  July  1. 
1993.  The  ESSR  is  to  be  submitted 
quarterly  each  year  until  all  applicable 
sources  have  submitted  emission 
statements.  The  ESSR  should 
individually  list  the  source  facilities 
that  are  delinquent  in  submitting 
emission  statements.  The  ESSR  should 
also  include  the  total  annual  and  typical 
ozone  season  day  emissions  from  all 
source  facilities  submitting  emission 
statements  prior  to  the  ESSR  submittal; 

5.  States  are  required  to  use  the  data 
collected  through  the  emission 
statement  program  to  annually  update 
the  facility-specific  data  contained  in 
the  Aerometric  Information  Retrieval 
System  (AIRS)  by  July  1st  of  each  year; 

6.  States  must  commit  to  retain 
emission  statement  data  and  submittals 
for  a  period  of  at  least  3  years;  and. 

7.  Emission  statement  regulations 
developed  by  the  States  must  be 
federally  enforceable. 


Illinois'  submittal  contains  the 
adopted  regulations  that  will  establish 
the  applicability  of  the  regulations,  the 
schedule  for  the  submittal  of  emission 
statements,  and  the  data  to  be  included 
in  emission  statements.  The  submittal 
also  includes  evidence  that  at  the  time 
of  the  submittal,  the  State  had  held 
public  hearings  on  the  regulations. 

As  noted  above,  the  emission 
statement  regulations  submitted  on  June 
2, 1993.  are  codified  at  35  lAC  Part  254. 
The  provisions  of  the  regulations  are 
outlined  as  follows: 

Applicability 

The  applicability  of  the  regulations  is 
divided  among  three  source 
subcategories.  Subpart  B  of  the 
regulations  applies  to  the  owner  or 
operator  of  any  source  required  to  have 
an  operating  permit  in  accordance  with 
35  LAC  Part  201  and  that  is  permitted  to 
emit  25  tons  per  year  or  more  of  any 
combination  of  regulated  air  pollutants. 
Subpart  B  of  the  regulations  also  applies 
to  the  owner  or  operator  of  any  source 
required  to  have  an  operating  permit  in 
accordance  with  Section  39.5  of  the 
Environmental  Protection  Act.  the 
State's  authorization  of  a  permit 
program  intended  to  satisfy  the 
requirements  of  title  V  of  the  Act. 

Subpart  C  of  the  regulations,  which  is 
meant  to  comply  with  U.S.  EPA's 
emission  statement  guidelines,  applies 
to  the  owner  or  operator  of  any  source 
that  has  a  potential  to  emit  25  tons  per 
year  or  more  of  either  VOC  (defined  to 
be  Volatile  Organic  Material  (VOM)  in 
the  State's  regulations)  or  NOx  for  all 
emission  units  at  the  source  and  which 
is  located  in  any  ozone  nonattainment 
area  in  the  State. 

Subpart  D  of  the  regulations  applies  to 
the  owner  or  operator  of  any  source  of 
regulated  pollutants  required  to  have  an 
operating  permit  in  accordance  with  35 
lAC  Part  201  and  which  is  not  subject 
to  Subpart  B  or  C  of  the  regulations. 

Definitions 

The  emission  statement  regulations 
define  a  number  of  terms  necessary  to 
specify  the  applicability  and 
requirements  of  the  regulations.  Some 
terms  of  special  note  are  presented 
below. 

Certifying  individual  is  defined  to  be 
the  individual  responsible  for  the 
certification  of  the  accuracy  of  the 
Annual  Emissions  Report  (emissions 
statement)  and  who  will  take  legal 
responsibility  for  the  information 
reported  in  the  emission  statement. 

Peak  ozone  season  is  defined  to  mean 
the  months  of  June  through  August. 
"Typical  ozone  season  day"  is  defined 
to  mean  any  day,  Monday  through 
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Friday,  representative  of  source 
operations  during  the  peak  ozone 
season. 

Minimum  Contents  of  Annuo!  Emission 
Reports 

At  a  minimum,  regardless  of  which 
subpart  of  the  regulations  applies,  the 
annual  emission  reports  required  firom 
applicable  sources  must  contain: 

a.  Source  identification  information 
including:  (1)  The  source  name, 
physical  location,  and  mailing  address: 
(2)  the  source's  Standard  Industrial 
Classification  (SIQ  code:  (3)  a  source 
contact  name:  and  (4}  the  telephone 
number  of  the  source  contact: 

b.  Source-wide  totals  of  actual 
emissions  for  all  regulated  air  pollutants 
emitted  by  the  source;  and. 

c  A  regulaticMi  specified  data 
accimicy  certification  statement  along 
with  the  full  name,  title,  actual 
signature,  date  of  signature,  and 
telephone  number  of  the  certifying 
individual. 

The  minimum  annual  emission 
reports  must  be  filed  in  paper  form. 

Failure  to  File  Complete  Emission 
Reports 

Failure  to  file  complete  annual 
emission  reports  required  by  Subparts 
B,  C,  and  D  of  the  regulations  shall  be 
considered  to  be  a  violation  of  35  lAC 
Part  201.302(a). 

Additional  Requirements  Common  to 
All  Annual  Emission  Reports 

a.  If,  after  submitting  an  annual 
emissions  report,  the  owner  or  operator 
of  the  source  discovers  an  error  in  the 
data  reported,  the  owner  or  operator 
must  notify  the  lEPA  of  the  error  in 
writing.  This  error  notification  must  be 
submitted  to  the  lEPA  within  30  days  of 
the  discovery  of  the  error. 

b.  All  records  and  calculations  upon 
which  the  verified  and  reported  data  are 
based  must  be  retained  by  the  source  for 
a  minimum  of  3  years  following  the 
filing  of  the  annual  emissions  report. 

c.  The  owner  or  operator  of  a  source 
may  submit  additional  data  (beyond  the 
data  requirements  of  Subparts  B,  C,  and 
D)  on  a  voluntary  basis.  The  State, 
however,  may  not  require  any 
additional  monitoring  which  is  not 
otherwise  required  by  other  applicable 
regulations  or  by  permit  conditions. 

Requirements  for  Large  Sources — 
Subpart  B  Requirements 

a.  At  least  90  days  prior  to  a  source's 
deadline  for  filing  an  annual  emissions 
report,  the  lEPA  will  provide  the  source 
with  a  Source  Inventory  RepK>rt  and  an 
Inventory  Edit  Summary.  The  Source 
Inventory  Summary  will  contain  all  of 


the  data  fields  required  uader  the 
emission  statement  rejulition.  Where 
data  have  been  previously  provided,  the 
lEPA  will  provide  the  da'  a  to  the  source 
for  verification  and  u|ida  e  or 
correction.  The  inforciation  provided  in 
the  annual  emissions  repnri  shall  be 
based  on  the  best  informntion  available 
to  the  owner  or  operator  3f  the  source. 

b.  Reporting  Schedult 

i.  The  first  annual  emissions  report 
filed  for  all  sources  cc  vei^d  by  Subpart 
B  of  the  regulations  si  all  be  for  the 
calendar  year  foIlowii;g  the  year  in 
which  the  U.S.  EPA  a  jpioves  the  State's 
permit  p>rogram  pursuant  to  Title  V  of 
the  Act.  Once  the  State's  permit 
program  is  approved,  the  annual 
emissions  report  mus!  be  filed  with  the 
lEPA  each  calendar  y«  ar  b\  May  1. 

ii.  Commencing  with  calendar  year 
1992,  all  sources  subjiict  to  the 
applicability  requiren  en's  of  Subpart  B 
of  the  regulations  mu.<  t  f  le  an  annual 
emissions  report  purs  jaiit  to  Subpart  D 
of  the  regulation  (discus!«d  below).  This 
must  be  done  until  such  lime  as  the 
source  is  required  to  file  the  first  full 
annual  emissions  report  required  under 
i.  above. 

c.  Contents  of  Subpar  B  Annual 
Emissions  Reports 

The  information  recui-ed  in  a  Subpart 
B  annual  emissions  rt  po-t  shall  be 
requested  by  the  lEP/  and  will  include 
the  information  requi  ~ec  in  the 
applications  for  perm  ts  or  permit 
renewals,  including  s  ]u^T:e 
identification,  emissitmr-  information, 
operating  data,  contrcl  device 
information,  and  exhc  ust  point 
information  for  each  legjjated  air 
pollutant  emitted  by  the  source.  This 
information  must  be  i>rovided  for  each 
emission  unit  or  operition  if  such  detail 
is  required  in  the  app  Jcation  for 
permits  or  permit  reniwals. 

Requirements  for  VCXr  cr  NOx  Sources 
In  Ozone  Nonattairunent  Areas — 
Subpart  C  Requiremetts 

a.  Commencing  wit  i  calendar  year 
1992,  the  owner  or  opentor  of  any 
source  subject  to  the  iiul}part  C 
applicability  requirements  shall  submit 
an  annual  emissions  report  to  the  lEPA 
including  the  informslicn  discussed 
below.  If  a  source  has  a  otal  potential 
to  emit  25  tons  per  yejr  or  more  of 
either  VOC  or  NOx  fo '  all  emission 
units,  the  owner  or  operator  of  the 
source  must  provide  the  required 
information  for  both  ^'CC  and  NOx.  For 
all  regulated  air  pollu  :ants  emitted  by 
the  source  except  VO<] « nd  NOx,  the 
owner  or  operator  must  submit  the 
minimum  informatioi  ciscussed  above. 


b.  At  least  90  days  prior  to  the 
source's  deadline  for  filing  the  annual 
emissions  report,  the  lEPA  will  provide 
the  source  with  a  Source  Inventory 
Report  containing  all  of  the  data  fields 
for  the  information  required.  If  the 
information  requested  in  the  data  fields 
has  been  previously  provided  by  the 
source,  the  lEPA  will  provide  this  data 
in  the  Source  Inventory  Report  for 
verification  and  update  by  the  owner  or 
operator.  The  information  on  emissions 
shall  be  based  on  the  best  information 
available  to  the  owner  or  operator. 

Reporting  Schedule 

The  filing  deadline  for  calendar  year 
1992  is  October  1,  1993.  Annual 
emission  reports  will  be  due  by  May  1 
of  each  subsequent  year. 

Contents  of  Subpart  C  Annual 
Emissions  Reports 

The  annual  emissions  reports  must 
contain  the  following  information: 

a.  All  information  required  for  the 
minimum  reporting  requirements 
discussed  above: 

b.  Emissions  information  for  each 
emission  unit  producing  or  capable  of 
producing  either  VOC  or  NOx  emissions 
including: 

i.  Annual  actual  emissions  of  VOC 
and/or  NOx; 

ii.  Actual  VOC  and/or  NOx  emissions 
for  the  typical  ozone  season  day: 

iii.  Startup,  shutdown,  and 
malfunction  emissions  of  VOC  and/or 

NOx: 

iv.  Emission  determination  methods 
for  each  of  the  actual  emission  figures 
reported:  and, 

V.  Emission  factors: 

c.  Operating  data  for  each  emission 
unit  including: 

i.  Percent  annual  throughput  by 
season: 

ii.  Annual  process  rate: 

iii.  Peak  ozone  season  daily  process 
rate: 

iv.  Fu<;l  usage  data: 

V.  Physical  characteristics  of  tanks: 

vi.  Tank  data: 

vii.  Number  of  hours  of  operation  per 
day  for  a  normal  operating  schedule  and 
for  a  typical  ozone  season  day  (if 
different  from  the  normal  operating 
schedule): 

viii.  Number  of  days  of  operation  per 
week  on  the  normal  operating  schedule 
and  during  the  peak  ozone  season  (if 
di^rent  from  the  normal  operating 
schedule);  and, 

ix.  Total  actual  hours  of  operation  tor 
the  reporting  year. 

d.  Control  device  information 
including; 

i.  Description  of  control  methods; 
ii.  Percent  capture  efficiencies;  and. 
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iii.  Current  control  efficiencies  in 
percent  for  VOC  and/or  NOx:  and, 

e.  Exhaust  point  parameters 
including: 

i.  Heights; 

ii.  Diameters; 

iii.  Flow  rates;  and. 

iv.  Exit  temperatures. 

Transition  to  Ful!  Reporting  by  Subpart 
C  Large  Sources 

Sources  subject  to  Subpart  C  and 
which  also  satisfy  the  applicability 
requirements  for  Subpart  B  shall  make 
the  transition  to  full  reporting  for  all 
regulated  pollutants  for  Subpart  B.  The 
first  annual  emissions  report  for  all 
regulated  pollutants  shall  be  for  the 
calendar  year  following  the  year  in 
which  the  U.S.  EPA  approves  Illinois' 
permit  program  pursuant  to  title  V  of 
the  Act. 

Sources  which  are  subject  to  Subpart 
C  of  the  regulations,  but  which  do  not 
meet  the  applicability  requirements  of 
Subpart  B  shall  not  make  the  transition 
to  full  reporting,  but  shall  continue  to 
file  annual  emissions  reports  meeting 
the  requirements  of  Subpart  C  of  the 
regulations. 

Reporting  Requirements  for  Small 
Sources — Subpart  D 

At  least  90  days  prior  to  a  source's 
deadline  for  filing  an  annual  emissions 
report,  the  lEPA  shall  provide  the 
source  with  a  Source  Inventory  Report 
and  an  Inventory  Edit  Summary.  The 
Source  Inventory  Report  shall  contain 
all  data  fields  required  under  the 
emission  statement  regulation.  If  the 
information  requested  in  the  data  fields 
has  previously  been  provided  by  the 
source,  the  IIPA  shall  provide  these 
data  in  the  Source  Inventory  Report  for 
verification  and  ufxlate  by  source  owner 
6r  operator.  The  information  provided 
by  the  source  owner  or  operator  must  be 
based  on  the  best  information  available. 

Reporting  Schedule 

The  first  annual  emissions  report 
submitted  pursuant  to  Subpart  D  shall 
be  for  the  calendar  year  1992  and  shall 
be  due  by  October  1, 1993.  Thereafter, 
the  annual  emissions  reports  shall  be 
filed  with  the  EPA  by  May  1  of 
subsequent  years. 

Contents 

The  annual  emissions  reports  shall 
contain  the  information  required  for 
minimum  reporting  discussed  above. 

m.  Rulemaking  Action 

lEPA's  adopted  annual  emissions 
reporting  regulations  submitted  on  June 
2, 1993,  are  acceptable  under  U.S.  EPA's 
draft  guidelines. 


Because  U.S.  EPA  considers  today's 
action  noncontroversial  and  routine,  we 
are  approving  it  today  without  prior 
proposal.  The  action  will  become 
effective  on  November  8, 1993. 
However,  if  we  receivenotice  by 
October  12, 1993  that  someone  wishes 
to  submit  adverse  comments,  then  U.S. 
EPA  will  publish:  (1)  A  notice  that 
withdraws  the  action,  and  (2)  a  notice 
that  begins  a  new  rulemaking  by 
proposing  the  action  and  establishing  a 
comment  period. 

Nothing  in  this  action  should  be 
construed  as  permitting,  allowing  or 
establishing  a  precedent  for  any  future 
request  for  revision  to  any  SIP.  U.S.  EPA 
shall  consider  each  request  for  revision 
to  the  SIP  in  light  of  specific  technical, 
economic,  and  environmental  factors 
and  in  relation  to  relevant  statutory  and 
regulatory  requirements. 

This  has  been  classified  as  a  Table  2 
action  by  the  Regional  Administrator 
under  procedures  published  in  the 
Federal  Register  on  January  19, 1989. 
(54  FR  2214-2225).  On  January  6.  1989. 
the  Office  of  Management  and  Budget 
fOMB)  waived  Table  2  and  3  SIP 
revisions  (54  FR  2222)  from  the 
requirements  of  section  3  of  Executive 
Order  12291  for  a  period  of  2  years. 

U.S.  EPA  has  submitted  a  request  for 
a  permanent  waiver  for  Table  2  and  3 
Sff  revisions.  0MB  has  agreed  to 
continue  the  temporary  waiver  until 
such  time  as  it  rules  on  U.S.  EPA's 
request. 

Under  the  Regulatory  Flexibility  Act, 
5  U.S.C.  600  et  seq.,  U.S.  EPA  must 
prepare  a  regulatory  flexibility  analysis 
assessing  the  impact  of  any  proposed  or 
final  rule  on  small  entities.  (5  U.S.C.  603 
and  604.)  Alternatively.  U.S.  EPA  may 
certify  that  the  rule  will  not  have  a 
significant  impact  on  a  substantial 
number  of  small  entities.  Small  entities 
include  small  businesses,  small  not-for- 
profit  enterprises,  and  government 
entities  with  jurisdiction  over 
populations  of  less  than  50,000. 

SIP  approvals  under  section  110  and 
subchapter  I,  part  D  of  the  Act  do  not 
create  any  new  requirements,  but 
simply  approve  requirements  that  the 
State  is  already  imposing.  Therefore, 
because  the  Federal  SIP  approval  does 
not  impose  any  new  requirements,  I 
certify  that  it  does  not  have  a  significant 
impact  on  any  small  entities  affected. 
Moreover,  due  to  the  nature  of  the 
Federal-State  relationship  under  the 
Act,  preparation  of  a  regulatory 
flexibility  analysis  would  constitute 
Federal  inquiry  into  the  economic 
reasonableness  of  State  action.  The  Act 
forbids  the  U.S.  EPA  to  base  its  actions 
concerning  SIPs  on  such  grounds. 
Union  Electric  Co.  v.  U.S.  EPA  427  U.S. 


246.  256-66  (S.Ct.  1976);  42  U.S.C. 
7410(a)(2). 

Under  section  307(b)(1)  of  the  Act. 
petitions  for  judicial  review  of  this 
action  must  be  filed  in  the  United  States 
Court  of  Appeals  for  the  appropriate 
circuit  by  November  8. 1993.  Filing  a 
petition  for  reconsideration  by  the 
Administrator  of  this  final  rule  does  not 
affect  the  finality  of  this  rule  for  the 
purposes  of  judicial  review  nor  does  it 
extend  the  time  within  which  a  petition 
for  judicial  review  may  be  filed,  and 
shall  not  postpone  the  effectiveness  of 
such  rule  or  action.  This  action  may  not 
be  challenged  later  in  proceedings  to 
enforce  its  requirements.  (See  Act, 
section  307(b)(2).) 

List  of  Subjects  in  40  CFR  Part  52 

Air  pollution  control,  Incorporation 
by  reference.  Intergovernmental 
relations.  Oxides  of  nitrogen,  Volatile 
organic  compounds. 

Dated:  August  20, 1993. 
Valdas  V.  Adamkus, 
Hegional  Administrator. 

For  the  reasons  stated  in  the 
preamble,  chapter  I,  title  I,  of  the  Code 
of  Federal  Regulations  is  amended  as 
follows: 

PART  52— {AMENDED] 

1.  The  authority  citation  for  part  52 
continues  to  read  as  follows: 

Authority:  42  U.S.C  7401-7671q. 

Subpart  O— Illinois 

2.  Section  52.720  is  amended  by 
adding  paragraph  (c)(7)  to  read  as 
follows: 

§52.720    Identification  of  plan. 

(c)*  •  • 

(97)  On  October  12, 1992,  and  June  2, 
1993,  the  State  of  Illinois  submitted  a 
requested  revision  to  the  Illinois  State 
Implementation  Plan  (SDP)  intended  to 
satisfy  the  requirements  of  section 
182(a)(3)(B)  of  the  Clean  Air  Act  as 
amended  in  1990.  Included  were  State 
rules  establishing  procedures  for  the 
annual  reporting  of  emissions  of  volatile 
organic  material  (VOM)  and  oxides  of 
nitrogen  (NO^)  as  well  as  other  regulated 
air  pollutants  by  stationary  sources  in 
ozone  nonattainment  areas.  Also 
included  was  a  June  2, 1993. 
commitment  letter  from  the  Illinois 
Environmental  Protection  Agency 
(lEPA)  to  fulfill  the  reporting 
requirements  of  the  United  States 
Environmental  Protection  Agency  by 
performing  the  following  tasks: 

(i)  Update  the  AIRS  Facility 
Subsystem  using  the  annual  emissions 
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report  data.  The  1992  data  will  be 
updated  by  December  31,  1993,  and 
subsequent  updates  will  be  made  by 
July  1st  of  each  year. 

(ii)  Retain  annual  emissions  reports 
for  at  least  three  (3)  years. 

(iii)  Develop  and  submit  Emissions 
Statement  Status  Reports  (ESSR)  on  a 
quarterly  basis  each  year  until  all 
applicable  sources  have  submitted  the 
required  annual  emissions  reports.  The 
report  will  show  the  total  number  of 
facilities  from  which  emission  statement 
data  was  requested,  the  number  of 
facilities  that  met  the  provisions,  and 
the  number  of  facilities  that  failed  to 
meet  the  provisions.  Sources  that  are 
delinquent  in  "Submitting  their 
emissions  statements  will  be 
individually  listed  if  they  emit  500  tons 
per  year  or  more  of  VOM  or  2500  tons 
per  year  or  more  of  NO,.  The  report  will 
also  contain  the  emission  data  requested 
in  Appendix  F  of  the  July  6, 1992  Draft 
Guidance  on  the  Implementation  of  an 
Emission  Statement  Program. 

(iv)  All  sources  subject  to  the 
emission  statement  requirements  must 
report,  at  a  minimum,  the  information 
speciHed  imder  subpart  C  of  part  254  of 
chapter  n  of  subtitle  B  of  title  35  of  the 
Illinois  Administrative  Code. 

(A)  Incorporation  by  reference. 
Illinois  Administrative  Code,  Title  35: 
Environmental  Protection,  Subtitle  B: 
Air  Pollution,  Chapter  II:  Environmental 
Protection  Agency,  Part  254:  Annual 
Emissions  Report,  adopted  at  17  Illinois 
Register  7782,  effective  May  14, 1993. 

(B)  Other  material.  June  2, 1993. 
commitment  letter. 

(FR  Doc.  93-21924  Filed  9-*-93;  8:45  ami 
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40  CFR  Part  52 

[NM-1 2-1-5872;  FRL-470&-6] 

Approval  and  Promulgation  of  Air 
Quality  Implementation  Plans;  New 
Mexico;  Revision  to  the  State 
Implementation  Plan;  Addressing  PM- 
10  for  Anthony 

AGENCY:  Environmental  Protection 

Agency  (EPA). 

ACTION:  Final  rulemaking. 

SUMMARY:  This  action  approves  a 
revision  to  the  New  Mexico  State 
Implementation  Plan  (SIP)  addressing 
PM-10  for  Anthony  (a  moderate 
nonattainment  area  for  PM-10), 
including  a  request  from  the  State,  per 
section  188(f)  of  the  amended  Clean  Air 
Act  (CAA),  for  a  waiver  of  the 
attainment  date  for  Anthony.  The  EPA 
may  grant  such  a  waiver  for  a  moderate 


PM-10  nonattainme:it  area  where  the 
EPA  determines  that  anthropogenic 
sources  do  not  contr  bate  signihcantly 
to  violations  of  the  FM-10  National 
Ambient  Air  Quality  Standards 
(NAAQS)  in  the  area.  PM-10  is  defined 
as  particulate  matter  with  an 
aerodynamic  diamet  3r  less  than  or  equal 
to  a  nominal  10  miaometers. 
EFFECTIVE  DATE:  Thif  action  will  become 
effective  on  October  12, 1993. 
ADDRESSES:  Copies  c  f  the  documents 
relevant  to  this  action  are  available  for 
public  inspection  during  normal 
business  hours  at  tho  following 
locations.  The  interested  persons 
wanting  to  examine  ±ese  documents 
should  make  an  app  ointment  with  the 
appropriate  office  at  least  24  hours 
before  the  visiting  dny. 
U.S.  Environmental  Protection  Agency, 
Region  6,  Air  Programs  Branch  (6T- 
AP),  1445  Ross  Avenue,  suite  700, 
Dallas,  Texas  752C  2-2733. 
Mr.  Jerry  Kurtzweg  (ANR-443), 
Environmental  Protection  Agency, 
401  M  Street,  SW.  Washington,  DC 
20460. 
New  Mexico  Environnent  Department, 
Air  Quality  Bureau,  1190  St.  Francis 
Drive,  room  So.  2103,  Santa  Fe,  New 
Mexico  87503. 
FOR  FURTHER  INFORM.  VIION  CONTACT:  Mr. 
Mark  Sather,  Planning,  Section  {6T-AP), 
Air  Programs  Brand ,  U.S. 
Environmental  Protfc  ion  Agency  (EPA) 
Region  6, 1445  Ross  Avenue,  Dallas, 
Texas  75202-2733,  Telephone  (214) 
655-7258. 

SUPPLEMENTARY  INF0^I4ATK>N: 

I.  Background 

Anthony,  New  MexiCO  (located  in 
Dona  Ana  County,  Naw  Mexico),  was 
designated  nonattairnent  for  PM-10 
and  classified  as  mod(?rate  under 
sections  107(d)(4)(B)  fnd  188(a)  of  the 
CAA,  upon  enactmeii'  of  the  Clean  Air 
Act  Amendments  (C\AA)  of  1990.i 
Please  reference  56  Federal  Register 
(FR)  56694  (Novembj.-  6, 1991)  and  57 
FR  13498, 13537  (April  16, 1992).  The 
air  Quality  planning  iTquirements  for 
moderate  PM-10  nor  attainment  areas 
are  set  out  in  subparts  1  and  4  of  part 
D,  title  I  of  the  CAA. 

The  EPA  has  issue::  a  "General 
Preamble"  describing,  the  EPA's 
preliminary  views  or  how  the  EPA 


<The  1990  Ameodments 
made  signiRcanl  change*  ti 
requirements  for  area*  thai 
significantly  contribute  to  i 
nearby  area  that  does  not  n 
Ambient  Air  Quality  Stand 
101-549. 104  Stat.  2399).  R 
the  Qean  Air  Act.  as  amen< 
7401  et  teq. 


to  the  Clean  Air  Act 
'he  air  quality  planning 
c  0  not  meet  (or  that 
iibienl  air  quality  in  a 
(4t]  the  PM-10  National 
1  ds  (see  Pub.  L  No. 
3  erences  herein  are  to 
lod.  42  U.S.C  sections 


intends  to  review  SIPs  and  SIP  revisions 
submitted  under  Title  I  of  the  CAA, 
including  those  State  submittals 
containing  moderate  PM-10 
nonattainment  area  SIP  requirements 
(see  generally  57  FR  13498  (April  16, 
1992)  and  57  FR  18070  (April  28, 
1992)). 

Those  moderate  PM-10 
nonattainment  areas  designated 
nonattainment  under  section  107(d)(4) 
of  the  CAA  were  to  submit  SIPs  to  the 
EPA  by  November  15, 1991.  The  CAA 
outlined  certain  required  items  to  be 
included  in  the  SIPs.  These  required 
items,  due  November  15. 1991,  unless 
otherwise  noted,  include:  (1)  A 
comprehensive,  accurate,  and  current 
inventory  of  actual  emissions  from  all 
sources  of  PM-10  in  the  nonattainment 
area  (section  172(c)(3)  of  the  CAA);  (2) 
a  permit  program  to  be  submitted  by 
June  30, 1992,  which  meets  the 
requirements  of  section  173  for  the 
construction  and  operation  of  new  and 
modified  major  stationary  sources  of 
PM-10  (section  189(a)(1)(A));  (3)  a 
demonstration  (including  air  quality 
modeling)  that  the  plan  provides  for 
attainment  of  the  PM-10  NAAQS  as 
expeditiously  as  practicable  but  no  later 
than  December  31, 1994,  or  a 
demonstration  that  attainment  by  that 
date  is  impracticable  (section 
189(a)(1)(B));  (4)  provisions  to  assure 
that  Reasonably  Available  Control 
Measures  (RACM),  including 
Reasonably  Available  Control 
Technology  (RACT),  for  control  of  PM- 
10  will  be  implemented  no  later  than 
December  10, 1993  (sections  172(c)(1) 
and  189(a)(1)(C)).  For  sources  emitting 
insignificant  (de  minimis)  quantities  of 
PM-10,  the  EPA's  policy  is  that  it  would 
be  unreasonable  and  would  not 
constitute  RACM  to  require  controls  on 
the  source  (please  reference  57  FR 
13540).  Also,  when  evaluating  RACM 
and  RACT,  technological  and  economic 
feasibility  determinations  are  to  be 
conducted  (57  FR  13540-44);  (5) 
quantitative  emission  reduction 
milestones  which  are  to  be  achieved 
every  three  years  until  the  area  is 
redesignated  attainment  and  which 
demonstrate  reasonable  further  progress 
(RFP)  toward  attaining  the  PM-10 
NAAQS  (section  189(c));  (6) 
contingency  measures  due  November 
15. 1993  (please  reference  57  FR  13543). 
that  are  to  be  implemented  if  the  EPA 
determines  that  the  area  has  failed  to 
make  RFP  or  to  attain  the  primary 
standards  by  the  applicable  date 
(section  172(c)(9));  and  (7)  control 
requirements  for  major  stationary 
sources  of  PM-10  precursors,  unless  the 
EPA  determines  inappropriate.  The 
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CAA,  in  section  189(e).  states  that 
control  requirements  applicable  to 
major  stalionary  sources  of  PM-10  will 
also  be  app.icable  to  major  stationary 
sources  of  PM-10  precursors,  except 
where  the  Administrator  determines 
that  such  sources  do  not  significantly 
contribute  to  PM-10  levels  that  exceed 
the  PM-10  ambient  standards  in  the 
area. 

n.  Responae  to  CammeBU 

The  EPA  received  no  comments  on  its 
April  8,  1993  (58  FR  18190-18197). 
Federal  Regialer  proposal  to  approve 
the  Anthony  moderate  nonattainment 
area  PM-10  SIP.  including  the  waiver 
request. 

Final  Action 

Section  110(k)  of  the  CAA  sets  out 
provisions  governing  the  EPA's  review 
of  SIP  submittals  (see  57  FR  13565-66). 
In  this  final  action,  the  EPA  is  granting 
approval  of  the  Anthony.  New  Mexico, 
moderate  nonattainment  area  PM-10 
SIP.  incluutng  the  waiver  of  the 
moderate  area  attainment  date  for 
Anthony,  because  it  meets  all  of  the 
applicable  requirements  of  the  CAA. 

This  SIP  revision  was  submitted  to 
the  EPA  by  cover  letter  from  the 
Governor  dated  November  8. 1991.  On 
April  8. 1993.  the  EPA  announced  its 
proposed  approval  of  the  moderate 
nonattainment  area  PM-10  SIP  for 
Anthony,  New  Mexico,  including  the 
waiver  of  the  attainment  date  for 
Anthony  (58  FR  18190-18197).  In  that 
rulemaking  action,  the  EPA  described  in 
detail  its  interpretations  of  Title  I  and  its 
rationale  for  proposing  to  approve  the 
Anthony  PM-10  SIP.  including  the 
waiver  request,  taking  into 
°  consideration  the  specific  factual  issues 
presented. 

The  EPA  requested  public  comments 
on  all  aspects  of  the  proposal  (please 
reference  '3  FR  18196).  and  no 
comments  were  received  during  the 
comment  period,  which  ended  on  May 
10,  1993.  This  final  action  on  the 
Anthony  PM-10  SIP.  including  the 
waiver  request,  is  unchanged  from  the 
April  8. 1993,  proposed  approval  action. 
The  discussion  herein  provides  only  a 
broad  overview  of  the  proposed  action 
the  EPA  is  now  finalizing.  The  public  is 
referred  to  the  April  8, 1993.  proposed 
approval  FR  action  for  a  full  discussion 
of  the  action  the  EPA  is  now  finalizing. 

The  EPA  finds  that  the  State  of  New 
Mexico's  PM-10  SIP  for  the  Anthony 
nonattainment  area  meets  the  RACM/ 
RACT  requirement.  The  EPA  views  the 
State's  open  burning  regulation  (Air 
Quality  Control  Regulation  (AQCR) 
301),  previously  approved  by  the  EPA, 
as  reasonable,  enforceable,  and 


responsible  for  maintaining  the  PM-10 
emissions  from  trash  burning  at  lower 
than  de  minimis  levels.  The  EPA  is 
approving  the  revised  AQCR  301  to 
include  the  definition  of  "open 
burning"  in  ordet  to  strengthen  the  New 
Mexico  SIP.  Remaining  anthropogenic 
sources  as  a  whole  are  de  minimis  and 
RACM  (including  RACT)  does  not 
require  the  implementation  of  further 
controls.  The  EPA  is  also  approving 
Dona  Ana  County's  commitment  to 
implementing  and  enforcing  all  Dona 
Ana  County  rules,  regulations,  policies 
and  practices.  Including  those  identified 
in  the  PM-10  SIP  which  reduce  airborne 
dust  in  the  Anthony  area  (October  29. 
1991,  letter  from  the  County  to  the 
State).  These  commitments  regarding 
County  control  n:>easure«  are  being 
approved  as  measures  beyond  RACM 
which  serve  to  strengthen  the  New 
Mexico  (Anthony  PM-10)  SIP.  The  State 
of  New  Mexico  also  stated  in  the 
adopted  Anthony  PM-10  SIP  (page  10) 
that  it  "remains  committed  to  the  dust 
control  measures  implemented  by  Dona 
Ana  County."  as  well  as  to  the 
"moderate  area  control  strategies  as 
agreed  to  in  ithe)  SIP  submittal  and  to 
the  established  air  quality  monitoring 
schedule."  The  State  ratified  its 
commitment  in  a  November  21, 1991, 
letter  from  Cecilia  Williams,  Chief.  Air 
Quality  Bureau,  to  Gerald  Fontenot. 
Chief,  Air  Programs  Branch.  EPA  Region 
6.  The  EPA  is  approving  the  State's 
commitment  found  in  the  Anthony  SIP 
and  in  the  November  21,  1991,  letter. 
The  overwhelmingly  dominant  sources 
of  PM-10  concentrations  in  the 
Anthony  area  are  nonanthropogenic 
emissions  from  the  surrounding  desert 
and  residual  nonanthropogenic 
emissions  from  surrounding  rangelands 
which  are  not  feasibly  controllable. 

Anthropogenic  sources  as  a  whole, 
after  the  implementation  of  reasonable 
controls,  do  not  contribute  significantly 
to  violation  of  the  PM-10  NAAQS  in  the 
Anthony  nonattainment  area.  Therefore, 
the  EPA  is  granting  the  State's  request 
to  waive  the  moderate  area  attainment 
date  for  Anthony  pursuant  to  section 
188(0  of  the  CAA.  This  final  action  on 
the  State's  attainment  date  waiver 
request  is  non-precedent  setting,  and  the 
decision  to  grant  a  waiver  is  based  on 
a  current  reading  of  the  law  and  on  facts 
specific  to  the  Anthony,  New  Mexico 
nonattainment  area.  As  the  EPA  refines 
its  policy  concerning  waivers,  areas  may 
face  different  procedural  and 
substantive  showings  under  section 

188(0. 

The  EPA  is  also  granting  the  Anthony 
PM-10  nonattainment  area  the 
exclusion  from  PM-10  precursor  control 
requirements  authorized  under  section 


189(e)  of  the  CAA.  Finally,  to  satisfy 
section  189(c)  of  the  CAA  (regarding 
quantitative  milestones  and  RFP).  the 
State  of  New  Mexico  must  report  to  the 
EPA  every  three  years,  beginning  <hi 
November  IS.  1994.  the  following 
information  regarding  the  Anthony 
nonattainment  area: 

(1)  The  status  and  effectiveness  of  the 
existing  controls; 

(2)  Significant  changes  in  the 
inventory  due  to  new  source  growth  or 
other  activities;  and 

(3)  An  evaluation  of  any  additional 
controls  which  may  be  feasible  to 
reduce  exposures  and/or  bring  the  area 
into  attainment. 

Nothing  in  this  action  should  be 
construed  as  permitting  or  allowing  or 
establishing  a  precedent  for  any  future 
request  for  revision  to  any  SIP.  Each 
request  for  revision  to  the  SEP  shall  be 
considered  separately  in  light  of  specific 
technical,  economic,  and  environmental 
factors,  and  in  relation  to  relevant 
statutory  and  regulatory  reouirements. 

This  action  makes  final  the  action 
proposed  at  58  FR  18190.  As  noted 
elsewhere  in  this  action,  the  EPA 
received  no  adverse  public  comment  on 
the  proposed  action.  As  a  direct  resuH, 
the  Regional  Administrator  has 
reclassified  this  action  from  Table  1  to 
Table  2  under  the  processing  procedures 
established  at  54  FR  2214.  January  19, 
1989. 

Regulatory  Process 

Under  the  Regulatory  Flexibility  Act, 
5  U.S.C.  600  et  seq.,  the  EPA  must 
prepare  a  regulatory  flexibility  analysis 
assessing  the  impact  of  any  prop>osed  or 
final  rule  on  small  entities.  5  U.S.C  603 
and  604.  Alternatively,  the  EPA  may 
certify  that  the  rule  will  not  have  a 
significant  impact  on  a  substantial 
number  of  small  entities.  Small  entities 
include  small  businesses,  small  not-for- 
profit  enterprises,  and  government 
entities  with  jurisdiction  over 
populations  of  less  than  50,000. 

SIP  approvals  under  section  110  and 
subchapter  1,  Part  D.  of  the  CAA  do  not 
create  any  new  requirements,  but 
simply  approve  requirements  that  the 
State  is  already  imposing.  Therefore, 
because  the  Federal  SlP-approval  does 
not  impose  any  new  requirements,  1 
certify  that  it  does  not  have  a  significant 
impact  on  uny  small  entities  affected. 
Moreover,  due  to  the  nature  of  the 
Federal-State  relationship  under  the 
CAA.  preparation  of  a  regulatory 
flexibility  analysis  would  constitute 
Federal  inquiry  Into  the  economic 
reasonableness  of  State  action.  The  Act 
forbids  the  EPA  to  base  its  actions 
concerning  SIPs  on  such  grounds. 
Union  Electric  Co.  v  U.S.  E.P.A..  427 
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U.S.  246.  256-66  (S.  Ct.  1976):  42  U.S.C 
7410(a)(2). 

Under  section  307(b)(1)  of  the  CAA. 
petitions  for  judicial  review  of  this 
action  must  be  filed  in  the  United  States 
Court  of  Appeals  for  the  appropriate 
circuit  by  November  8, 1993.  Filing  a 
petition  for  reconsideration  by  the 
Administrator  of  this  final  rule  does  not 
affect  the  finality  of  this  rule  for  the 
purposes  of  judicial  review  nor  does  it 
extend  the  time  within  which  a  petition 
for  judicial  review  may  be  filed,  and 
shall  not  postpone  the  effectiveness  of 
such  rule  or  action.  This  action  may  not 
be  challenged  later  in  proceedings  to 
enforce  its  requirements.  (See  section 
307(b)(2).) 

Executive  Order  12291 

This  action  has  been  classified  as  a 
table  2  action  by  the  Regional 
Administrator  under  the  procedures 
published  in  the  Federal  Register  on 
January  19.  1989  (54  FR  2214-2225).  On 
January  6. 1989,  the  Office  of 
Management  and  Budget  (0MB)  waived 
tables  2  and  3  SIP  revisions  (54  FR 
2222)  from  the  requirements  of  section 
3  of  Executive  Order  12291  for  a  period 
of  two  years.  The  EPA  has  submitted  a 
request  for  a  permanent  waiver  for  table 
2  and  3  SIP  revisions.  The  OMB  has 
agreed  to  continue  the  temporary  waiver 
until  such  time  as  it  rules  on  the  EPA's 
request. 

List  of  Subiecti  in  40  CFR  Part  52 

Air  pollution  control,  Environmental 
protection,  Hydrocarbons,  Incorporation 
by  reference,  Intergovernmental 
relations,  Nitrogen  dioxide,  Particulate 
matter,  Reporting  and  recordkeeping 
requirements,  Sulfur  dioxide,  Volatile 
organic  compounds. 

Note:  Incorporation  by  reference  of  the  SIP 
for  the  State  of  New  Mexico  was  approved  by 
the  Director  of  the  Federal  Register  on  July 
1, 1982. 

Dated:  August  23, 1993. 
)oe  D.  Winkle, 
Acting  Regiona]  Administraior  (6A). 

40  CFR  Part  52  is  amended  as  follows: 

PART  52— {AMENDED] 

1.  The  Authority  citation  for  part  52 
continues  to  read  as  follows: 

Authority:  42  U.S.C  7401-7671  q. 

Subpart  GG — New  Mexico 

2.  Section  52.1620  is  amended  by 
adding  paragraph  (c)(50)  to  read  as 
follows: 

S  52.1620    ktontificatton  of  plan. 


(c) 


(50)  A  revision  to  th<)  New  Mexico 
State  Implementation  ?lan  (SIP) 
addressing  moderate  PM-10 
nonattainment  area  re<|uirements  for 
Anthony  was  submitted  by  the  Governor 
of  New  Mexico  by  lettnr  dated 
November  8, 1991.  Th'j  SIP  revision 
included,  as  per  sectioa  lB8(f)  of  the 
Clean  Air  Act,  a  reque.st  for  a  waiver  of 
the  attainment  date  foi  i\nthony. 

(i)  Incorporation  by  f  ference. 

(A)  Revision  to  New  ^'Iexico  Air 
Quality  Control  Reguh.tion  301— 
Regulation  to  Control  Open  Burning, 
section  I  (deHnition  of '  open  burning"), 
as  filed  with  the  State  -^acords  and 
Archives  Center  on  February  7. 1983. 

(ii)  Additional  material. 

(A)  November  8, 19( ! ,  narrative  plan 
addressing  the  Anthor  j  modcTate  PM- 
10  nonattainment  area,  inducing 
emission  inventory,  m3deling  analyses, 
and  control  measures. 

(B)  A  letter  dated  October  29. 1991, 
fit)m  Judith  M.  Price.  Dona  Ana  County 
Planning  Director  and  /'assistant  County 
Manager,  to  Judith  M.  Espinosa, 
Secretary  of  the  New  Msxico 
Environment  Depart .Tijnt,  in  which  the 
County  committed  to  irnplemant  and 
enforce  all  Dona  Ana  C>Dunty  .Tiles, 
regulations,  policies  and  practices, 
including  those  identi  lad  in  the  draft 
PM-10  SIP  which  re  dice  airborne  dust 
in  the  Anthony  area.  Th  e  Dona  Ana 
County  rules,  regulaticrs,  policies  and 
practices  identified  in  lie  draft  Anthony 
PM-10  SIP  are  ident  ci  to  those 
identified  in  the  final  Anthony  PM-10 
SIP. 

(C)  A  letter  dated  Nc\  embe-  21. 1991. 
ftt)m  Cecilia  Williams,  Chief,  New 
Mexico  Air  Quality  Bureau,  to  Gerald 
Fontenot,  Chief,  Air  i^cgrams  Branch, 
EPA  Region  6,  express  ng  satisfaction 
with  the  October  29, 1  )31,  conimitment 
letter  from  Judith  Pri  :t   o  Jud.th 
Espinosa. 

(D)  Anthony  PM-ID  5  IP  narrative 
from  page  10  that  read  j  as  follows:  "The 
State  remains  commi  :t3d  to  the  dust 
control  measures  imp  1  jniented  by  Dona 
Ana  County,  moderate  tree  control 
strategies  as  agreed  tc   r  this  SIP 
submittal  and  to  the  t  st.iblishdd  air 
quality  monitoring  schedule." 

(PR  Doc.  93-21921  Filetl  J-8-93;  8:45  am) 
BiLUNOCooe  iseo-so-p 


40  CFR  Part  52 

[OR-22-1-6635;  FRL^  1 30-2] 

Approval  and  Promu  cjstion  of 
Implementation  Plan  i;  Oregon 

AGENCY:  Environment  ( 1  Protection 
Agency. 


ACTION:  Final  rule. 


SUMMARY:  In  this  action.  Environmental 
Protection  Agency  (EPA)  approves 
numerous  amendments  to  the  Lane 
Regional  Air  Pollution  Authority's 
(LRAPA)  rules  for  the  control  of  air 
pollution  in  Lane  County.  Oregon  as 
revisions  to  the  Oregon  state 
implementation  plan  (SIP).  These 
revisions  were  submitted  by  the  Director 
of  the  Oregon  Department  of 
Environmental  Quality  (ODEQ)  on  May 
30, 1986;  December  5. 1986;  May  8. 
1987;  March  3. 1989;  March  12. 1990; 
June  8, 1990;  and  November  15, 1991  in 
accordance  with  the  requirements  of 
section  110  of  the  Clean  Air  Act 
(hereinafter  the  Act).  In  accordance  with 
Oregon  statutes.  LRAPA  rules  must  be  at 
least  as  stringent  as  the  ODEQ  statewide 
rules. 

EFFECTIVE  DATE:  This  action  will  be 
effective  on  November  8. 1993  unless 
notice  is  received  by  October  12. 1993 
that  someone  wishes  to  submit  adverse 
or  critical  comments.  If  the  effective 
date  is  delayed,  timely  notice  will  be 
published  in  the  Federal  Register. 
ADDRESSES:  Written  comments  should 
be  addressed  to:  Montel  Livingston.  SIP 
Manager.  Air  Programs  Branch.  AT-082. 
Environmental  Protection  Agency.  1200 
Sixth  Avenue.  Seattle,  Washington 
98101. 

Documents  which  are  incorporated  by 
reference  are  available  for  public 
inspection  at  the  Public  Information 
Reference  Unit,  Environmental 
Protection  Agency.  401  M  Street.  SW, 
Washington.  DC.  Copies  of  material 
submitted  to  EPA  may  be  examined 
during  normal  business  hours  at  the 
following  locations:  Air  &  Radiation 
Branch,  Environmental  Protection 
Agency.  Docket  #OR22-l-5635. 1200 
Sixth  Avenue,  AT-082,  Seattle. 
Washington  98101.  and  Oregon 
Department  of  Environmental  Quality, 
811  S.W.  Sixth.  Portland.  Oregon  97204. 

FOR  FURTHER  INFORMATION  CONTACT: 
David  C  Bray.  Air  Programs  Branch, 
AT-082.  Environmental  Protection 
Agency,  1200  Sixth  Avenue,  Seattle, 
Washington  98101,  (206)  553-4253. 

SUPPLEMENTARY  INFORMATION: 

I.  Background 

On  May  30, 1986  the  Director  of  the 
Oregon  Department  of  Environmental 
Quality  (ODEQ)  submitted  a  completely 
revised  and  updated  implementation 
plan  for  the  State  of  Oregon.  Included  in 
this  updated  plan  were  then  current 
rules  for  the  Lane  Regional  Air  Pollution 
Authority  (LRAPA).  Further  revisions  to 
the  LRAPA  rules  were  submitted  by  the 
Director  of  the  ODEQ  on  December  5, 
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1986:  May  8. 1987:  March  3. 1989: 
Manii  12. 1990;  June  8,  1990;  and 
November  15. 1991.  On  July  30. 1991 
(5fi  FR  36006).  EPA  approved  most  of 
the  May  30. 1986  updated  SIP. 
However.  EPA  did  not  Uke  action  on 
the  LRAPA  rules  at  that  time,  since 
there  were  subsequent  revisions  to  the 
LRAPA  rules  which  needed  to  be 
evaluated  and  acted  upon.  In  this 
rulemaking.  EPA  is  taking  final  action 
on  all  seven  of  the  submitted  revisions 
to  the  LRAPA  rules. 

n.  Description  of  Plan  Revisions 

The  LRAPA  rules  submitted  on  May 
30, 1986  were  essentially  those  rules  in 
effect  as  of  September  10. 1985.  This 
rulemaking  action  includes  revisions  to 
the  following  Titles  of  the  EPA- 
approved  LRAPA  rules:  Title  11  Policy 
and  General  Provisions;  Title  12  General 
Duties  and  Powers  of  Board  and 
Director.  Title  13  Enforcement 
Procedures;  Title  31  Ambient  Air 
Standards;  Title  32  Emission  Standards; 
and  Title  33  Prohibited  Practices  and 
Control  of  Special  Gasses.  It  included 
the  addition  of  the  following  new  Titles: 
Title  14  Definitions;  Title  34  Air 
Contaminant  Discharge  Permits;  Title  38 
New  Source  Review;  and  Title  47  Rules 
for  Open  Outdoor  Burning.  It  also 
included  the  rescission  of  Title  21 
Registration.  Reports  and  Test 
Procedures;  Title  22  Permits;  and  Title 
36  Rules  for  Open  Outdoor  Burning. 
Finally,  it  requested  the  removal  from 
the  SIP  of  Title  20  Indirect  Sources; 
Title  42  Rules  of  Practice  and 
Procedure— Hearing  Procedure;  Title  44 
Rules  of  Piov-lice  and  Procedure — 
Evidence:  and  Title  45  Rules  of  Practice 
and  Procedure — Decision  and  Appeal. 

The  December  5. 1986  submittal 
included  revisions  to  Title  14 
Definitions  and  Title  38  New  Source 
Review  to  implement  revised  EPA 
regulations  regarding  creditable  stack 
heights. 

The  May  8. 1987  submittal  included 
revisions  to  Title  34  Air  Contaminant 
Discharge  Permits  which  updated  the 
table  of  air  contaminant  sources  and 
associated  fee  schedule. 

The  March  3. 1989  submittal  included 
revisions  to  the  following  Titles:  Title 
14  Definitions:  Title  34  Air  Contaminant 
Discharge  Permits;  Title  38  New  Source 
Review;  and  Title  51  Air  Pollution 
En>ergencies.  It  also  revised  and 
repromuigated  Title  31  as  Title  50 
Ambient  Air  Standards.  These  revisions 
were  made  io  implement  EPA's  revised 
ambient  air  quality  standard  for 
particulate  matter  and  to  update  the 
table  of  air  contaminant  sources  as 
associated  fee  schedule. 


The  March  12. 1990  submittal 
included  further  revisions  to  Title  34 
Air  Contaminant  Discharge  Permits. 

The  June  8,  1990  submittal  revised 
and  repromuigated  Title  13  Enforcement 
Procedures  as  Title  15  Enforcement 
Procedure  and  Qvil  Penalties. 

The  November  15. 1991  submittal 
included  a  new  Title  12  Definitions: 
further  revisions  to  Title  34  Air 
Contaminant  Discharge  Permits  and 
Title  38  New  Source  Review;  and 
resubmittals  of  Title  50  Ambient  Air 
Standards  and  Title  51  Air  Pollution 
Emergencies  (previously  submitted  on 
March  3. 1989).  These  rules  were 
,  submitted  as  supporting  provisions  for 
the  control  strategy  for  the  Eugene- 
Springfield  PMio  nonattainment  areas. 

Under  Oregon  statutes,  rules  of  any 
local  air  pollution  control  authority 
must  be  at  least  as  stringent  as  the 
statewide  rules  of  the  Oregon 
Department  of  Environmental  (Quality. 
Since  EPA  has  already  approved  the 
statewide  rules  as  meeting  the 
requirements  of  the  Act  (July  30.  1991 
(56  FR  36006)).  EPA  is  approving  the 
LRAPA  rules  as  well. 

in.  Sununary  of  EPA  Action 

In  this  action,  EPA  approves 
numerous  revisions  to  the  LRAPA  rules 
as  revisions  to  the  Oregon  SIP. 
Sj>ecifically,  EPA  approves: 

(1)  Revisions  to  Title  11,  Title  12. 
Title  32.  and  Title  33;  the  addition  of 
Title  14.  Title  34.  Title  38.  and  Title  47; 
the  rescission  of  Title  21.  Title  22.  and 
Title  36;  and  the  removal  from  the  SIP 
of  Title  20.  Title  42.  Title  44.  and  Title 
45  submitted  on  May  31. 1986; 

(2)  Revisions  to  Title  14  and  Title  38 
submitted  on  December  5.  1986; 

(3)  Revisions  to  Title  34  submitted  on 
May  8,  1987; 

(4)  Revisions  to  Title  14.  Title  34. 
Title  38,  and  Title  51  and  the  revised 
and  repromuigated  Title  50  (previously 
Title  31)  submitted  on  March  3. 1989; 

(5)  Revisions  to  Title  34  submitted  on 
March  12.  1990; 

(6)  The  revised  and  repromuigated 
Title  15  (previously  Title  13)  submitted 
on  June  8.  1990;  and 

(7)  The  new  Title  12  and  revisions  to 
Title  34  and  Title  38  submitted  on 
November  15,  1991. 

Note  that  EPA  is  approving  two 
different  provisions  which  are  both 
titled  "Title  12"  as  submitted— "Title  12 
General  Duties  and  Powers  of  Board  and 
Director"  submitted  on  May  31.  1986 
and  "Title  12  Definitions"  submitted  on 
November  15,  1991.  EPA  is  also 
approving  two  different  Titles  that  cover 
definitions — "Title  14  Definitions" 
submitted  on  May  31, 1986.  December 
5. 1986.  and  March  3, 1989.  and  "Title 


12  Definitions"  submitted  on  November 
IS.  1991  because  there  was  no  request 
to  replace  the  previously  submitted 
Title  14  with  Title  12  nor  any  indication 
that  Title  14  had  been  rescinded  from 
the  previously  adopted  and  submitted 
SIP  revisions. 

rv.  Administrative  Review 

The  Office  of  Management  and  Budget 
has  exempted  this  rule  from  the 
requirements  of  section  3  of  Executive 
Order  12291. 

Under  the  Regulatory  Flexibility  Act. 
5  U.S.C.  600  et  seq.,  EPA  must  prepare 
a  regulatory  fiexibility  analysis 
assessing  the  impact  of  any  proposed  or 
final  rule  on  small  entities.  5  U.S.C  603 
and  604.  Alternatively.  EPA  may  certify 
that  the  rule  will  not  have  a  significant 
impact  on  a  substantial  number  of  small 
entities.  Small  entities  include  small 
businesses,  small  not-for-profit 
enterprises,  and  government  entities 
with  jurisdiction  over  populations  of 
less  than  50,000. 

SIP  approvals  under  section  110  and 
subchapter  I.  part  D  of  the  CAA  do  not 
create  any  new  requirements,  but 
simply  approve  requirements  that  the 
state  is  already  imposing.  Therefore, 
because  the  federal  SIP-approval  does 
not  impose  any  new  requirements.  I 
certify  that  it  does  not  have  a  significant 
impact  on  any  small  entities  affected. 
Moreover,  due  to  the  nature  of  the 
federal-state  relationship  under  the 
CAA,  preparation  of  a  regulatory 
Hexibility  analysis  wouldfconstitute 
federal  inquiry  into  the  economic 
reasonableness  of  state  action.  The  CAA 
forbids  EPA  to  base  its  actions 
concerning  SIPs  on  such  grounds. 
Union  ElHCtric  Co.  v.  U.S.E.P.A..  427 
U.S.  246.  256-66  (S.Ct.  1976);  42  U.S.C 
7410(a)(2). 

Under  5  U.S.C  605(b).  1  certify  that 
this  SIP  revision  will  not  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities  (46 
FR  8709). 

Nothing  in  this  action  should  be 
construed  as  permitting  or  allowing  or 
establishing  a  precedent  for  any  future 
request  for  revision  to  any  state 
implementation  plan.  Each  request  for 
revision  to  the  state  implementation 
plan  shall  be  considered  separately  in 
light  of  specific  technical,  economic, 
and  environmental  factors  and  in 
relation  to  relevant  statutory  and 
regulatory  requirements. 

This  action  has  been  classified  as  a 
Table  3  action  by  the  Regional 
Administrator  under  the  procedures 
published  in  the  Federal  Register  on 
January  19,  1989  (54  FR  2214-2225).  On 
January  6, 1989.  the  Office  of 
Management  and  Budget  waived  Table 
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3  and  3  SIP  revisions  (54  FR  2222)  bom 
tb*  nquirameitla  of  aection  3  of 
Executive  Order  12291  for  a  period  of 
tv^o  yeats.  EPA  ba«  submittad  a  request 
for  permanoit  waiver  for  Table  2  and  3 
revisions.  0MB  has  agreed  to  continue 
to  temporary  waiver  until  such  time  as 
it  rules  on  BPA's  reouest. 

The  public  should  be  advised  tbat  this 
action  will  be  effective  60  days  from  the 
date  of  this  Federal  lUgister  notice. 
However,  if  notice  is  received  within  30 
days  that  someone  wishes  to  submit 
adverse  or  critical  comments  on  any  or 
all  of  these  revisions  approved  herein, 
the  action  on  these  revisions  will  be 
withdrawn  and  two  subsequent  notices 
will  be  published  before  the  effective 
date.  One  notice  will  withdraw  the  final 
action  on  those  revisions  and  another 
will  begin  a  new  rulemaking  by 
announcing  a  proposal  of  the  action  on 
these  revisions  and  establish  a  comment 
period. 

Under  section  307(bKl)  of  the  Clean 
Air  Act.  petitions  for  judicial  review  of 
this  action  must  be  filed  in  the  United 
States  Coxrrt  of  Appeals  for  the 
appropriate  circuit  by  November  8, 
1993.  Fihng  a  petition  for 
reconsideration  by  the  Administrator  of 
this  final  rule  does  not  aSect  the  finality 
of  this  rule  for  the  purposes  of  judicial 
review  nor  does  it  extend  the  time 
within  which  a  petition  for  judicial 
review  may  be  filed  and  shall  not 
postpone  the  effectiveness  of  such  rule 
or  action.  This  action  may  not  be 
challenged  later  in  proceedings  to 
enforce  its  requiremoits.  (See 42  U.S.C. 
7607(b)(2)) 

List  of  Sublacts  ia  40  CFR  Part  52 

Air  pollution  control.  Carbon 
monoxide,  Hydrocarbons,  Incorporation 
by  reference.  Ozone,  Volatile  organic 
compounds. 

Dated:  August  25. 1993. 
Gerald  A.  Emison, 
Acting  Regional  Administrator. 

Not*:  Incorpoiation  by  reference  of  the 
Implementation  P\aa  for  the  State  of  Oregon 
was  approved  by  the  Director  of  the  Office  of 
FederalRe^ter  on  July  1, 1962. 

Part  52,  chapter  I,  title  40  of  the  Code 
of  Federal  Regulations  is  amended  as 
follows: 

PART  52— [AMENOEDI 

1.  The  authority  citation  for  part  52 
continues  to  read  as  follows: 

Authority:  42  U.S.C  7401-7671q. 

Subpart  MM— Oregon 

2.  Section  52.1970  is  amended  by 
adding  paragraph  (c)(96)  to  read  as 
follows; 


152.1970    Uantiflcatiaii  of  9ian> 

(c)  •  •  • 

(96)  On  May  30, 1986.  :>cember  5. 
1986,  May  8. 1987.  Mardi  3, 1989, 
March  12, 1990,  June  8, 199C ,  and 
November  15. 1991.  the  I)ire<:lor  of  the 
Department  of  Environmental  Quality 
submiUed  revisions  to  th3  Stite  of 
Oregon's  Air  Quality  Cor  trol  Plan 
Volume  2  (The  Federal  Clear  Air  State 
Implementation  Plan  anc  Otiier  State 
Regulations).  The  revisions  updated  the 
Lane  Regional  Air  Pollut  on  /authority 
rules  by  adding  new  Tiths  1<:,  14,  34, 
38,  and  47;  revising  existing '^itkt  11. 
12,  15  (previously  Title  13). ;  2,  33,  50 
(previously  Title  31),  ant  51;  rescinding 
existing  Titles  21,  22,  an<l  36  and 
removing  existing  Titles  20,  <  2. 44,  and 
45  from  the  EPA-approvKl  state 
implementation  plan. 

(i)  Incorporation  by  refareo'^e. 

(A)  May  30. 1986  letter  froii  the 
Director  of  the  Oregon  E)«pai1  tnent  of 
Environmental  Quality  ((DDEQ)  to  EPA 
Region  10  submitting  amandnents  to 
the  Oregon  state  impLemimtai  ion  plan. 
Revisions  were  to:  Title  :  1  (Policy  and 
General  Provisions).  Tttki  12  General 
Duties  and  Powers  of  Bojird  and 
Director).  Title  14  (Defin  tions).  Title  32 
(Emission  Standards)  and  Tit  e  33 
(Prohibited  Practices  and  Cot  trol  of 
Special  Classes).  Title  34  (Air 
Contaminant  Discharge  F  erm  ts).  Title 
38  (New  Source  Review]  and  Title  47 
(Rules  for  Open  Outdow  Burling)  as 
adopted  by  the  Environn  entf  1  Quality 
Commission  on  April  25  19fl  3  and  state 
effective  on  May  8. 1986. 

(B)  December  5. 1986  btter  from  the 
Director  of  ODEQ  to  EPA  Reg  on  10 
submitting  amendments  ij  th9  Oregon 
state  implementation  plan.  Revisions 
were  to:  Title  14  (Definit  ons]  and  Title 
38  (New  Source  Review)  as  adopted  by 
the  Environmental  Quality  Qimmission 
on  October  24. 1986  and  state  effective 
on  October  24, 1986. 

(C)  May  8. 1987  leUer  from  the 
Director  of  ODEQ  to  EPA  Reg  on  10 
submitting  amendments  o  th  i  Oregon 
state  implementation  plan.  Revisions 
were  to:  T^  34  (Air  CoiLtam  nant 
Discharge  Permits)  as  adiipte<  by  the 
Environmental  Quality  Comnission  on 
April  17.  1987  and  state  uffecive  on 
April  22. 1987. 

(D)  March  3. 1969  leUer  fron  the 
Director  of  ODEQ  to  EPA  Reg  on  10 
submitting  amendments  ro  ths  Oregon 
stats  implementation  plan.  Revisions 
were  to:  Title  34  (Air  Contaminant 
Discharge  Permits),  as  adopted  by  the 
Environmental  Quality  Comn  ission  on 
November  4, 1988  and  state  effecthre  on 
December  20, 1988. 


(E)  March  3. 1989  latter  from  the 
Director  of  ODEQ  to  EPA  Region  10 
submitting  amendments  to  the  Oregon 
state  implementation  plan.  Revisions 
were  to:  Title  14  (Definitions).  Title  31 
which  was  revised  and  repromulgated 
as  Title  50  (Ambient  Air  Standards), 
Title  38  (New  Source  Review),  and  Title 
51  (Air  Pollution  Emergencies),  as 
adopted  by  the  Environmental  Quality 
Commission  on  November  4.  1988  and 
state  effective  on  December  20, 1988. 

(F)  March  12. 1990  leUer  from  ODEQ 
to  EPA  Region  10  submitting 
amendments  to  the  Oregon  state 
implementation  plan.  Revisions  «vera  to: 
Title  34  (Air  Contaminant  Discharge 
Permits)  as  adopted  by  the 
Environmental  Quality  Commission  on 
March  2, 1990  and  state  effective  on 
February  14.  1991. 

(G)  June  8. 1990  letter  from  the 
Director  of  ODEQ  to  EPA  Region  10 
submitting  amendments  to  the  Oregon 
state  implementation  plan.  Revisions 
were  to:  Title  13  (Enforcement 
Procedures)  whidi  was  revised  and 
repromulgated  as  Title  15  (Enforcement 
Procedures  and  Civil  Penalties)  as 
adopted  by  the  Environmental  Quality 
Commission  on  May  25, 1990  and  state 
effective  on  February  14, 1991. 

(H)  November  15, 1991  letter  from  the 
Director  of  ODEQ  to  EPA  Region  10 
submitting  amendment  to  the  Oregon 
state  implementation  plan.  Revisions 
were  a  new  Title  12  (Definitiona),  and 
changes  to  Title  34  (Air  Contaminant 
Discharge  Permits)  and  Title  38  (New 
Source  Review)  as  adopted  by  the 
Environmental  Quality  Commission  on 
November  8. 1991  and  state  effective  on 
NovembM  13,  1991. 

(I)  August  26. 1993  supplemental 
information  letter  from  ODEQ  to  EPA 
Region  10  assuring  EPA  that  draft  and 
proposed  regulations  submitted  from 
Lane  Regional  Air  Pollution  Authority 
(LRAPA)  as  final  versions  of  the  rules 
were  in  fact  made  final  with  no  change. 

3.  Section  52.1977  is  revised  to  read 
as  follows: 

S  52.1977    Contant  of  approved  State 
submittad  Imptamentation  plan. 

The  following  sections  of  the  Stale  air 
quality  control  plan  (as  amended  on  the 
dates  indic^ad)  have  been  approved 
and  are  part  of  the  current  state 
implementation  plan. 

State  of  Oregon  Air  Quality  Control 
Program 

Volume  2— The  Federal  Clean  Air  Act 
Implementation  Plan  (and  Other  State 
Regulations} 

Section 

1.  Introduction  (1-86) 

2.  General  Administration  {1-86) 
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2.1  Agency  Organization  (1-86) 

2.2  Legal  Authority  (1-86) 

2.3  Resources  (1-86) 

2.4  Intergovernmental  Cooperation  and 
ConsultaHon  (1-86) 

2.5  Miscellaneous  Provisions  (1-86) 
3.  Statewide  Regulatory  Provisions 
3.1    Oregon  Administrative  Rules — 

Chapter  340  (1-86) 

Diviakm  12— Civil  Penaltiea 


Sec.  030 
Sec.  035 
25-74) 
Sec.  040 
Sec  045 


Definitions  (n-a-84) 
Consolidation  of  Proceedings  (9- 


Notice  of  Violation  (12-3-85) 
Mitigating  and  Aggravating 

Factors  U 1-8-84) 
Sec.  050    Air  Quality  Schedule  of  Civil 

Penalties  (11-8-84) 
Sec  070    Written  Notice  of  Assessment  of 

Civil  Penalty;  When  Penalty  Payable  (9- 

25-74) 
Sec  075    Compromise  or  Settlement  of 

Civil  Penalty  by  Director  (11-8-84) 

Division  14 — Procedum  for  Issuance, 
Denial,  Modiikabon,  and  Revocation  of 
Permits  (4-15-72) 

Sec  005    Purpose  (4-15-72) 

Sec  007    Exceptions  (6-10-88) 

Sec.  010    Definitions  (4-15-72).  except  (3) 

"Director"  (6-10-88) 
Sec.  015    Type,  Duration,  and 

Termination  of  Permits  (12-16-76) 
Sec  020    Application  for  a  Permit  (4-15- 

72).  except  (1).  (4)(b).  (5)  (6-10-88) 
Sec.  025    Issuance  of  a  Permit  (4-15-72). 

except  (2).  (3).  (4).  (5).  (6)  (6-10-88) 
Sec.  030    Renewal  of  a  Permit  (4-15-72) 
Denial  of  a  Permit  (4-15-72) 
Modification  of  a  Permit  (4-15- 


Sec035 
Sec.  040 

72) 
Sec  045    Suspension  or  Revocation  of  a 

Permit  (4-15-72) 
Sec.  050    Special  Permits  (4-15-72) 

Division  20— Genaral 

Sec  001    Highest  and  Best  Practicable 
Treatment  and  Control  Required  (3-1- 
72) 

Sec  003    Exceptions  (3-1-72) 

Registration 

Sec  005  Registration  in  General  (9-1-70) 

Sec  010  Registration  requirements  (9-1- 

70) 

Sec  015  Re-registration  (9-1-70) 

Notica  of  Cowtroction  and  Approval  of 
Plana 

Sec  020    Requirement  (9-1-70) 

Sec.  025    Scope  (3-1-72) 

Sec  030    Procedure  (9-1-72).  except  (4)(a) 

Order  Prohibiting  Construction  (4-14- 

89) 
Sec  032    Compliance  Schedules  (3-1-72) 

Sampling,  Testing,  and  Measurement  of  Air 
Contaminant  Emissions 

Sec  035    Program  (9-1-70) 

Sec  037    Stadc  Heights  k  Dispersion 

Techniques  (5-12-86) 
Sec  040    Methods  (9-11-70) 
Sec  045    Department  Testing  (9-1-70) 
Sec  046    Records;  Maintaining  and 

Reporting  (10-1-72) 


Sec.  047    State  of  Oregon  Clean  Air  Act. 
Implementation  Plan  (9-30-85) 

Air  Contaminant  Discharge  Permits 

Sec  140  Purpose  (1-6-86) 

Sec.  145  Definitions  (1-6-76) 

Sec.  150  Notice  Policy  (6-10-88) 

Sec.  155  Permit  Required  (5-31-83) 

Sec  160  Multiple-Source  Permit  (1-6-76) 

Sec.  165  Fees  (3-14-86) 

Sec.  170  Procedures  For  Obtaining 

Permits  (1-11-74) 

Sec.  175  Other  Requirements  (6-29-79) 

Sec  180  Registration  Exemption  (6-29- 

79) 

Sec.  185  Permit  Program  For  Regional  Air 

Pollution  Authority  (1-6-76) 

Conflict  of  Interest 

Sec.  200    Purpose  (10-13-78) 

Sec.  205    Definitions  (10-13-78) 

Sec.  210    Public  Interest  Representation 

(10-13-78) 
Sec.  215    Disclosure  of  Potential  Conflicts 

of  Interest  (10-13-78) 

New  Source  Review 

Sec  220  Applicability  (9-8-81) 
Sec.  225  Definitions  (10-16-84) 
Sec.  230    Procedural  Requirements  (10- 

16-84),  except  (3)(d)  (6-10-88) 
Sec.  235    Review  of  New  Sources  and 

Modifications  for  Compliance  With 

Regulations  (9-8-81) 
Sec.  240    Requirements  for  Sources  in 

Nonattainment  Areas  (4-18-83) 
Sec.  245    Requirements  for  Sources  in 

Attainment  or  Unclassified  Areas 

(Prevention  of  Significant  Deterioration) 

(1(^-16-85) 
Sec.  250    Exemptions  (9-8-81) 
Sec.  255    Baseline  for  Determining  Credit 

for  Offsets  (9-8-81) 
Sec  260    Requirements  for  Net  Air 

Quality  Benefit  (4-18-83) 
Sec.  265    Emission  Reduction  Credit 

Banking  (4-18-83) 
Sec  270    Fugitive  and  Secondary 

Emissions  (9-8-81) 
Sec.  275    Repealed 
Sec.  276    Visibility  Impact  (10-16-85) 

Plant  Site  Emission  Limits 

Sec  300    Policy  (9-8-81) 

Sec.  301     Requirement  for  Plant  Site 

Emission  Limits  (9-8-81) 
Sec.  305    Definitions  (9-8-81) 
Sec.  310    Criteria  for  Establishing  Plant 

Site  Emission  Limits  (9-8-81) 
Sec.  315    Alternative  Emission  Controls 

(»-8-81) 
Sec.  320    Temporary  PSD  Increment 

Allocation  (9-8-81) 

Stack  Heights  and  Dispersion  Techniques 

Sec.  340  Definitions  (4-18-83) 
Limitations  (4-18-83) 
Purpose  and  Applicability  (1-2- 


Sec  375    Reporting  Requirements  (1-2- 

91) 
Sec.  380    Enforcement  Action  Criteria  (1- 

2-91) 

Division  21 — Industrial  Contingency 
Requirements  for  PM-10  Nonattainment 
Areas 


Sec.  345 

Sec  350 

91) 

dvC*  (333 

Sec  360 


Definitions  (1-2-91) 
Planned  Startup  and  Shutdown 
(1-2-91) 
Sec  365    Scheduled  Maintenance  (1-2- 

91) 
Sec.  370    Upsets  and  Breakdowns  (1-2- 

91) 


Sec.  200 
Sec.  205 

91) 
Sec  210 
Sec  215 
Sec  220 


Purpose  (11-13-91) 

Relation  to  Other  Rules  (11-13- 


Applicability  (11-13-91) 
Definitions  (11-13-91) 
Compliance  Schedule  for 
Existing  Sources  (11-13-91) 
Sec.  225    Wood-Waste  Boilers  (11-13-91) 
Sec.  230    Wood  Particulate  Dryers  at 

Particleboard  Plants  (11-13-91) 
Sec.  235    Hardboard  Manufacturing  Plants 

(11-13-91) 
Sec.  240    Air  Conveying  Systems  (11-13- 

91) 
Sec.  245    Fugitive  Emissions  (11-13-91) 

Division  22 — General  Gaseous  Emissions 
Sulfur  Content  of  Fuels 

Sec.  005  Definitions  (3-1-72) 

Sec  010  Residual  Fuel  Oils  (8-25-77) 

Sec.  015  Distillate  Fuel  Oils  (3-1-72) 

Sec.  020  Coal  (1-29-82) 

Sec.  025  Exemptions  (3-1-72) 

General  Emission  Standards  for  SuUur 
Dioxide 


Definitions  (3-1-72) 

Fuel  Burning  Equipment  (3-1- 


Sec.  050 

Sec.  055 
72) 

Sec.  300    Reid  Vapor  Pressure  for 
Gasoline,  except  that  in  Paragraph  (6) 
only  sampling  procedures  and  test 
methods  specified  in  40  CFR  Part  80  are 
approved  (6-15—89) 

Division  23 — Rules  for  Open  Burning 

Sec.  022    How  to  Use  These  Open  Burning 

Rules  (9-8-81) 
Sec.  025     Policy  (9-8-81) 
Sec.  030    Definitions  (6-16-84)  (15) 

"Disease  and  Pest  Control"  (11-13-91) 
Sec  035    Exemptions,  Statewide  (6-16- 

84) 
Sec.  040    General  Requirements  Statewide 

(9-8-81) 
Sec.  042    General  Prohibitions  Statewide 

(6-16-84) 
Sec.  043    Open  Burning  Schedule  (11-13- 

91) 
Sec.  045    County  Listing  of  Specific  Open 

Burning  Rules  (9-8-81) 
Sec.  090    Coos,  Douglas.  Jackson  and 

Josephine  Counties  (11-13-91) 

Open  Burning  Prohibitions 

Sec.  055    Baker.  Gatsop.  Crook.  Curry, 
Deschutes.  Gilliam.  Grant.  Harney,  Hood 
River,  Jefferson,  Klamath,  Lake,  Lincoln, 
Malheur,  Morrow,  Sherman,  Tillamook. 
Umatilla.  Union,  Wallowa,  Wasco  and 
Wheeler  Counties  (9-8-81) 
.Sec.  060    Benton,  Linn,  Marion,  Polk,  and 

Yamhill  Counties  (6-1&-84) 
Sec.  065    Clackamas  County  (6-16-84) 
Sec.  070    Multnomah  County  (6-16-84) 
Sec.  075    Washington  County  (6-16-84) 
Sec.  080    Columbia  County  (9-8-81) 
Sec.  085     Une  County  (6-16-84) 
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S«c.  090    Coo*.  Douglas,  )ackson  and 

Josephine  Counties  (9-8-81) 
Sec  100    Utter  PHinits  (6-16-84) 
Sea  105    Forced  Air  Pit  Incinerators  (9-8- 

81) 
Sec  110 
Sec.  lis 

16-84) 


Records  and  Reports  (9-8-81) 
Open  Burning  Control  Areas  (6- 


Divisii 


i2«^-MelarVaiiicfa> 


Motor  Vehicle  Fmisrion  Control  laspection 
Teet  Criteiia.  Metkods  and  Standards 


Sec  300 
Sec.  301 

88) 
Sec  305 


Scope (4-1-85) 

Boundary  Designations  (9-12- 


Definitions  (4-1-85) 

Publicly  Owned  and  Permanent 

Fleet  Vehicle  Testing  Requirements  (12- 

31-83) 
Sec  307    Motor  Vehicle  Inspection 

Program  Fee  Schedule  (8-1-81) 
Sec  310    Light  Duty  Motor  Vehicle 

Emission  Control  Test  Method  (9-12-88) 
Sec  315    Heavy  Duty  Gasoline  Motor 

Vehicle  Emission  Control  Test  Method 

(12-31-83) 
Sec.  320    Light  Duty  Motor  vehicle 

Emission  Control  Test  Criteria  (9-12-88) 
Sec.  325    Heavy  Duty  Gasoline  Motor 

Vehicle  Emission  Control  Test  Criteria 

(9-12-88) 
Sec.  330    Light  Duty  Motor  Vehicle 

Emission  Oantrol  Cutpoints  or  Standards 

(8-1-81)  Subpart  (3)  (9-12-86) 
Sec.  335     Heavy  Duty  Gasoline  Motor 

Vehicle  Emission  Control  Emission 

Standards  (9-12-86) 
Soc  340    Criteria  for  Qualifications  of 

Persons  Eligible  to  Inspect  Motor 

Vehicles  and  Motor  Vehicle  Pollution 

Control  Systems  and  Execute  Certificates 

(12-31-63) 
Sec.  350    Gas  Analytical  System  Licensing 

Criteria  (9-12-88) 

Division  25— Specific  Industrial  Standards 
Construction  and  Operation  of  Wigwam 
Waste  Bv 


Sec.  005  Definitions  (3-1-72) 

Sec  010  Statement  of  Policy  (3-1-72) 

Sec  015  Authorization  to  Operate  a 

Wigwam  Burner  (3-1-72) 

Sec  020  Repealed 

Sec  02S  Monitoring  and  importing  (3-1- 

72) 


Hot  Mix  Aaphakl 

Sec  105    Definitions  (3-1-73) 

Sec  110    Control  Facilities  Required  (3- 

1-73) 
Sec.  115    Other  Established  Air  Quality 

Limitations  (3-1-73) 
Sec.  120    Portable  Hot  Mix  Asphalt  Plants 

(4-18-83) 
Sec.  1 25    Ancillary  Sources  of  Emission — 

Housekeeping  of  Plant  Facilities  (3-1- 

73) 

Primary  Ahuninum  Plants 

Sec  255    Statement  of  Purpose  (&-18-82) 
Definitions  (6-18-82) 
Emission  Standards  (6-18-82) 
Special  E^roblem  Areas  (12-25- 


Sec  260 
Sec  265 
Sec  270 

73) 
Sec.  275 


Sec.  280    Monitoring  (6-18-82 ) 
Sec.  285    Repotting  (&-lii-«2) 

Specific  Industrial  Standartb 

Sec.  305    Definitions  (11-13-61) 

Sec.  310    General  Provisions  ('1-11-77) 

Sec.  315    Veneer  and  Plywood 

Manufacturing  Operatic  ns  (11-13-91) 
Sec.  320    Particleboard  Manufacturing 

Operations  (3-22-77) 
Sec  325    Hardboard  Mar  ufacturing 

Operations  (3-22-77) 

Regulations  for  SuIfUi  Pol|i  Milb^ 

Sec.  350    Definitions  (5-  >3-6C ) 

Sec  355    Statement  of  Pi  .rpo8<«  (5-23-80) 

Sec  360    Minimum  Emiision  Standards 

(5-23-80) 
Sec  365    Repealed 

Monitoring  anc  Reporting  (5- 


Sec  370 

23-80) 

Sec.  375 

Sec  380 


Repealed 
Exceptions  (5-!3-8C) 


Highest  and  Best  Practical 
Treatment  and  Control  Requirement  (12- 
25-73) 


Laterite  Ore  Production  of  reiroruckei 

Sec.  405  Statement  of  Purpoaa  (3-1-72) 

Sec  410  Definitions  (3- 1-72) 

Sec.  415  Emission  Stant  ards  3-1-72) 

Sec.  420  Highest  and  Best  Pn  cticable 

Treatment  and  Control  Requ  red  (3-1- 

72) 

Sec.  425  Compliance  Sc  bedu  e  (3-1-72) 

Sec.  430  Monitoring  an(  i  Reporting  (3-1- 

72) 

Division  26 — Rules  for  Open  Field  Burning 
(Willamette  Valley) 

Sec.  001     Introduction  (7-3-84) 

Sec.  003     Policy  (3-7-84) 

Sec  005    Definitions  (3-7-84) 

Sec  010    General  Requiiemeot  (3-7-84) 

Sec  Oil    Repealed 

Sec  012    Registration,  P  trmit::.  Fees. 

Records  (3-7-84) 
Sec  013    Acreage  Limiti  tions.  Allocations 

(3-7-84) 
Sec  015    Daily  Burning  \uthorization 

Criteria  (3-7-84) 
Sec.  020    Repealed 
Sec  025    Qvil  Penalties  (3-7 -84) 
Sec  030    Repealed 
Sec.  031    Burning  by  Pu  )lic  Agencies 

(Training  Fires)  (3-7-84) 
Sec  035    Experimental  Burning  (3-7-84) 
Sec  040    Emergency  Baning  Cessation 

(3-7-84) 
Sec.  045    Approved  Alternative  Methods 

of  Burning  (Propane  Fl  jmin{;)  (3-7-84) 

Division  27 — Air  Pollution  Emergencies 

Sec.  005    Introduction  (£-20-J8) 
Sec  010    Episode  State  (Writer a  for  Air 

Pollution  Emergencies  [5-20-88) 
Sec  012    Special  Gondii  ions  ( 3-20-88) 
Sec  015    Source  Emissi<m  Re<iuction 

Plans  (10-24-83) 
Sec  020  Repealed 
Sec.  025    Regional  Air  Pollution 

Authorities  (10-24-83) 
Sec.  035    Operation  and  Main<  enance 

Manual  (10-24-83) 

Division  30 — Specific  Air  Folhitrin  Control 
Rales  for  the  Medfbr#-AshJ  and  A  ir  QvaHly 
Maint«iance  Area 


Sec  010    Definitions  (5-6-61) 

Sec.  OlS    Wood  Waste  Boilers  (10-2»-80. 

6-13-86) 
Sec.  020    Veneer  Dryat  Emission 

Limitations  (1-28-80) 
Sec.  025     Air  Conveying  Systems  (4-7-78) 
Sec  030    Wood  Particle  Dryers  at 

Particleboard  Plants  (5-6-81) 
Sec.  031     Hardwood  Manufacturing  Plants 

(5-6-61) 
Sec  035    Wigwam  Waste  Burners  (10-29- 

80) 
Sec  040    Charcoal  Producing  Plants  (4-7- 

78) 
Sec  043    Conttol  of  Fugitive  Emissions 

(4-18-83) 
Sec  044     Requirement  for  Opieration  and 

Maintenance  Plans  (4-18-83) 
Sec.  045    Compliance  Schedules  (4-18- 

83) 
Sec.  050    Continuous  Monitoring  (4-7-83) 
Sec  055    Source  Testing  (4-7-78) 
Sec.  060    Repealed 
Sec  065     New  Sources  (4-7-78) 
Sec.  070    Open  Burning  (4-7-78) 

Division  31 — ^Ambient  Air  Quality  Standards 

Sec  005    Definitions  (3-1-72) 

Sec.  010    Purpose  and  Scope  of  Ambient 

Air  Quality  Standards  (3-1-72) 
Sec.  015    Suspended  Particulate  Matter 

(3-1-72) 
Sec  020    Sulfur  Dioxide  (3-12-72) 
Sec.  025    Carlxm  Monoxide  (3-1-72J 
Sec.  030    Ozone  (l-2»-82) 
Sec.  035     Hydrocarbons  (3-1-72) 
Sec  040    Nitrogen  Dioxide  (3-1-72) 
Sec  045     Repealed 
Sec  050     Repealed 
Sec.  055    Ambient  Air  Quality  Standard 

for  Lead  (1-21-83) 

Prevention  of  Significant  Deterioration 

Sec.  100    General  (6-22-79) 

Ambient  Air  Increments  (6-22- 


Sec  110 

79) 
Sec.  115 
Sec  120 


Ambient  Air  Ceilings  (6-22-79) 

Restrictions  on  Area 
Classifications  (6-22-79) 
Sec.  125    Repealed 
Sec.  130    Redesignation  (6-22-79) 

Division  34 — Residential  Wood  Heating 

Sec.  001     Purpose  (11-13-91) 
Sec.  005     Definitions  (11-13-91) 
Sec  010    Requirements  for  Sale  of 

WoodstovBS  (11-13-91) 
Sec  015    Exemptions  (11-13-91) 
Sec.  020    Civil  Penalties  (11-13-91) 
Sec  050    Emission  Performance  Standards 

k  Certification  (11-13-91) 
Sec  055    E^iciency  Testing  Criteria  ft 

Procedures  (11-13-91) 
Sec  060    General  Certification  Procedures 

(11-13-91) 
S^  065    Changes  in  Woodstove  Design 

(11-13-91) 
Swi  070    Laballing  Requirements  (11-13- 


91) 
Sec  075 
Sec  080 
Sec.  085 


78) 


Purposes  and  /vppltcation  (4-^- 


Removable  Ubel  (11-13-91) 
Label  Approval  (11-13-91) 
Laboratory  Accreditation 
Requirements  (11-13-91) 
Sec  090    Accreditation  Criteria  (11-13- 

91) 
Sec  095    Application  for  Laboratory 
Efficiency  Accreditation  (11-13-ftl) 


II 
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Sec.  100    On-Site  Laboratory  Inspection 

and  Stove  Testing  Proficiency 

Demonstration  (11-13-91) 
Sec  105    Accreditation  Application 

Deficiency,  Notification  and  Resolution 

(11-13-91) 
Sec.  110    Final  Department 

Administrative  Review  and  Certification 

of  Accreditation  (11-13-91) 
Sec  115    Revocation  and  Appeals  (11-13- 

91) 
Sec.  150    Applicability  (11-13-91) 
Sec.  155    Determination  of  Air  Stagnation 

Conditions  (11-13-91) 
Sec  160    Prohibition  on  Woodburning 

During  Periods  of  Air  Stagnation  (11-13- 

91) 
Sec  165    Public  Information  Program  (11- 

13-91) 
Sec  170 
Sec  175 


Enforcement  (11-13-91) 
Suspension  of  Department 
Program  (11-13-91) 
Sec.  200    Applicability  (11-13-91) 
Sec  210    Removal  and  Destruction  of 
Uncertified  Stove  Upon  Sale  of  Home 
(11-13-91) 
Sec.  215    Home  Seller's  Responsibility  to 
Disclose  (11-13-91) 

3.2    Lane  Regional  Air  Pollution  Authority 
Regulations 

Title  J  J     Policy  and  General  Provisions 

11-005    Policy  (10-9-79) 
11-010    Construction  and  Validity  (10-9- 
79) 

Title  12    General  Duties  and  Powers  of 
Board  and  Director 
12-005    Authorityofthe  Agency  (11-8- 

83) 
12-010    Duties  and  Powers  of  the  Board  of 

Directors  (11-8-83) 
12-020    Duties  and  Function  of  the 

Director  (ll-ft-83) 
12-025    Confiict  of  Interest  (9-9-88) 
12-035    Public  Records  and  Confidential 

Information  (11-8-83) 

Title  12    Definitions  (2-13-90) 

Title  1 4    Definitions  (7- 1 2-88) 

Title  IS    Enforcement  Procedure  and  Civil 
Penalties 

15-001     Policy  (5-25-90) 

15-005    Definitions  (5-25-90) 

15-010    Consolidation  of  Proceedings  (5- 

25-90) 
15-015    Notice  of  Violation  (5-25-90) 
15-020    Enforcement  Actions  (5-25-90) 
15-025    Civil  Penalty  Schedule  Matrices 

(5-25-90) 
15-030    Civil  Penalty  Determination 

Procedure  (Mitigating  and  Aggravating 

Factors)  (5-25-90) 
15-035    Written  Notice  of  Assessment  of 

Qvil  Penalty— When  Penalty  Payable  (5- 

25-90) 
15-040    Compromise  or  Settlement  of 

Qvil  Penalty  by  Director  (5-25-90) 
15-045    Stipulated  Penalties  (5-25-90) 
15-050    Air  Quality  Classification  of 

Violation  (5-25-90) 
15-055    ScopeofApolicability  (5-25-90) 
15-060    Appeals  (5-25-90) 

Title  32    Emission  Standards 
32-005    General  (9-14-82) 


32-010    Restriction  on  Emission  of  Visible 

Air  Contaminants;  Including  Veneer 

Dryers  (9-14-82) 
32-025    Exceptions — Visible  Air 

Contaminant  Standards  (9-14-82) 
32-030    Particulate  Matter  Weight 

Standards  (9-14-82) 
32-035     Particulate  Matter  Weight 

Standards — Existing  Sources  (9-14-62) 
32-040     Particulate  Matter  Weight 

Standards— New  Sources  (9-14-82) 
32-045    Process  Weight  Emission 
.   Limitations  (9-14-82) 
32-055    Particulate  Matter  Size  Standard 

(9-14-82) 
32-060    Airborne  Particulate  Matter  (9- 

14-82) 
32-065    Sulfur  Dioxide  Emission 

Limitations  (9-14-82) 
32-100    Flint  Site  Emission  Limits  Policy 

(9-14-82) 
32-101    Requirement  for  Plant  Site 

Emission  Limits  (9-14-82) 
32-102    Criteria  for  Establishing  Plant  Site 

Emission  Limits  (9-14-82) 
32-103    Alternative  Emission  Controls 

(Bubble)  (9-14-82) 
32-104    Temporary  PSD  Increment 

Allocation  (ll-ft-83) 
32-800    Air  Conveying  Systems  (1-8-85) 
32-990    Other  Emissions  (1 1-8-63) 

Title  33    Prohibited  Practices  and  Control  of 
Special  Classes 

33-020    Incinerator  and  Refuse  Burning 

Equipment  (5-15-79) 
33-025    Wigwam  Waste  Burners  (5-15- 

79) 
33-030    Concealment  and  Masking  of 

Emissions  (5-15-79) 
33-045    Gasoline  Tanks  (5-15-79) 

Sulfur  Content  of  Fuels  (5-15-79) 
Board  Pi-oducts  Industries  (5-15- 


33-055 
33-060 

79) 
33-065 

79) 
33-070 


Charcoal  Producing  Plants  (5-15- 
Krafl  Pulp  Mills  (9-14-82) 


Title  34    Air  Contaminant  Discharge  Permits 

34-001    General  Policy  and  Discussion 

(1-9-90) 
34-005    Definitions  (2-13-90) 
34-010    General  Procedures  for  Obtaining 

Permits  (1-9-90) 
34-015    Special  Discharge  Permit 

Categories  (1-9-90) 
34-020    Discharge  Permit  Duration  (1-9- 


90) 
34-025 
34-030 
34-035 
34-040 
34-045 


Discharge  Permit  Fees  (1-9-90) 
Source  Emission  Tests  (1-9-90) 
Upset  Conditions  (1-9-90) 
Records  (1-9-90) 
General  Procedures  for 

Registration  (1-9-90) 
34-050    Compliance  Schedules  for 

Existing  Sources  Affected  by  New  Rules 

(1-9-90) 

Title  38    New  Source  Feview 

38-001    General  Applicability  (2-13-90) 

38-005    Definitions  (2-13-90) 

38-010    General  Requirements  for  Major 

Sources  and  Major  Modifications  (2-13- 

90) 
38-015    Additional  Requirements  for 

Major  Sources  or  Major  Modifications 


Located  in  Nonattainment  Areas  (2-13- 

90) 
38-020    Additional  Requirements  for 

Major  Sources  or  Major  Modifications  ir. 

Attainment  or  Unclassified  Areas 

(Prevention  of  Significant  Deterioration) 

(2-13-90) 
38-025    Exemptions  for  Major  Sources 

and  Major  Modifications  (2-13-90) 
38-030     Baseline  for  Determining  Credits 

for  Offsets  (2-13-90) 
38-035     Requirements  for  Net  Air  Qualit} 

Benefit  for  Major  Sources  and  Major 

Modifications  (2-13-90) 
38-040    Emission  Reduction  Credit 

Banking  (2-13-90) 
38-045    Requirements  for  Non-Major 

Sources  and  Non-Major  Modifications 

(2-13-90) 
38-050    Stack  Height  and  Dispersion 

Techniques  (2-13-90) 

Title  47    Rules  for  Open  Outdoor  Burning 

47-001    General  Policy  (8-14-84) 
47-005    Statutory  Exemptions  from  These 

Rules  (8-14-84) 
47-010     Definitions  (8-14-64) 
47-015    Open  Burning  Requirements  (8- 

14-84) 
47-020     Letter  Permits  (8-14-84) 
47-025    Records  and  Reports  (8-14-84) 
47-030    Summary  of  Seasons.  Areas,  and 

Permit  Requirements  for  Open  Outdoor 

Burning  (8-14-84) 

Title  50    Ambient  Air  Standards 

50-005  General  (7-12-88) 

50-015  Suspended  Particulate  Matter  (7- 

12-88) 

50-025  Sulfur  Dioxide  (7-12-68) 

50-030  Carbon  Monoxide  (7-12-88) 

50-035  Ozone  (7-12-88) 

50-040  Nitrogen  Dioxide  (7-12-88) 

50-045  Lead  (7-12-88) 

Title  51  Air  Pollution  Emergencies 

51-005  Introduction  (7-12-68) 

51-010  Episode  Criteria  (7-1 2-68) 

51-015  Emission  Reduction  Plans  (7-12- 

88) 

51-020  Preplanned  Abatement  Strategies 

(7-12-88) 

51-025  Implementation  (7-12-88) 

3.3  OAR  Chapter  629-43-043  Smoke 
Macagemeni  Plan  Administrative  Rule 

(12-12-86) 

4.  Control  Strategies  for  Nonattainmeni 
Areas  (1-86) 

4.1  Portland-Vancouver  AQMA-Total 
Suspended  Particulate  (12-19-80) 

4.2  Portland-Vancouver  AQMA-Carbon 
Monoxide  (7-lfr-82) 

4.3  Portland-Vancouver  AQMA-Ozone 
(7-16-82) 

4.4  Salem  Nonattainment  Area-Carbon 
Monoxide  (7-79) 

4.5  Salem  Nonattainment  Area-Ozone  (9- 
19-80) 

4.6  Eugene-Springfield  AQMA-Total 
Suspended  Particulate  (1-30-81) 

4.7  Eugene-Springfield  AQMA-Carbon 
Monoxide  (6-20-79) 

4.8  Medford-Ashland  AQMA-Ozone  (1- 
85) 
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4.9  Medford-Ashland  AQMA-Carbon 
Monoxide  (8-62) 

4.10  Medford-Ashland  AQMA-Particulate 
Matter  (4-«3) 

4.11  Grants  Pass  Nonattainment-Carimn 
Monoxide  (10-64) 

5.  Control  StrategiM  for  Attainment  and 
NonattainmenI  Ar«aa  (l-W) 

5.1  Statewide  Control  Strategies  for  Lead 
(1-83) 

5.2  Visibility  Protection  Plan  (10-24-86) 

5.3  Prevention  of  Significant 
Deterioration  (l-«6) 

6.  Ambient  Air  Quality  Monitoring  Program 

6.1  Air  Monitoring  Network  (1-86) 

6.2  Data  Handling  and  Analysis 
Procedures  (1-86) 

6.3  Episode  Monitoring  (1-86) 

7.  EmargBBcy  Action  Plan  (1-86) 

8.  Public  Involvement  (1-86) 

9.  Plan  Revisions  and  Reporting  (1-86) 

Volume  3. — Appendides 


Volume  3. — Appendicies — Continued 


Ap^^r 


ndix 


Statewide   Regulatory   Provi- 
sions and  Administration. 
Directive  1-4-1-601  Oper- 
ational Guidance  for  the 
Oregon   Smoke   Manage- 
ment Programj'Slash 
Burning  Smoke  Manage* 
ment  Plan. 
Field  Burning  Smoke  Man- 
agement PUn. 
Interagency  Memoranda  of 
Understanding  Lead 
Agency  Designations. 
Source  Sampling  Manual  .. 
Air     Quality     Monitoring 
Quality  Assurance  Proce- 
dures Manual. 
Continuous         Monitoring 
Manual 
Control    Strategies    for   Non- 
attainment  Areas. 
Portland- Vancouver 
AQMA. 

Legal  Definition  of  TSP 
Nonattainment       Area 
Boundaries. 
Carbon   Monoxide  Mon- 
itoring Program. 
Carbon  Monoxide 
sioB  Inventories. 
VoUUle    . 
Compound 
Inventories. 
Input    Factors    Used    to 
Develop  Motor  Vehicle 
El's. 
Salem  Nonattainment  Area 

Study  Area  

Emission  Inventories 

Existing    Programs    and 

Plans. 
Carbon  Monoxide  Analy- 
sis. 
Bugene-Springfleld  AQMA 
Unpaved  Road  Dust  In- 
ventory. 


A 
Al 


Emis- 


Organic 
Emission 


A2 
A3 


A4 
AS 


A6 
B 
Bl 
Bl-1 

Bl-2 
Bl-3 
Bl-4 

Bl-5 


B2 
B2-1 
B2-2 
B2-3 

B2-4 

B3 
B3-1 


I 


^%" 


ndix 


Phase  n  Work  Plans  

B3-2 

Medford-Ashland  AQVIA  .. 

B4 

Legal  Description  of  the 

B4-1 

Medford-Ashland 

AQMA. 

Documentation  of  Ozone 

B4^2 

Standard      Attainment 

Projection. 

Air  Quality  Work  Plan  ... 

B.i-3 

Volatile                Organic 

B-l-4 

Compound    Emissions 

Inventory. 

Carbon  Monoxide  Emis- 

^4-5 

sion  Inventory. 

Reasonably        Available 

B4-« 

Transportation     Meas- 

ures. 

Description  of  the  Fro- 

B4-7 

jected  TSP  NonatUin- 

ment  Area. 

Attainment      Dates      for 

B';-8 

Newly          Designated 

Nonattainment  Areas. 

Statewide    Control    Strite- 

C 

gies. 

Lead ^ 

CI 

Lead     Emission     Inven- 

Cl-1 

tories     for     Portland- 

Vancouver  AQMA. 

4.  Section  52.1987  is  -evised  to  read 

as  follows: 

§  52.1987    Significant  deterioration  of  air 
quality. 

(a)  The  Oregon  E)epax'ment  of 
Environmental  Quality  rules  fcr 
prevention  of  signiBcart  deterioration  of 
air  quality  (OAR  340-2i>-220  Lirough 
270;  OAR  340-20-340  and  345;  and 
OAR  340-31-100, 105  rubsections  (12), 
(15)  and  (16).  110, 115, 120  and  130)  are 
approved  as  meeting  tha  requirements 
of  part  C. 

(b)  The  Lane  Regional  Air  Pollution 
Authority  rules  for  permitting  new  and 
modified  major  stationrry  sour:;es  (Title 
38  New  Source  Review '  are  apjjroved, 
in  conjunction  with  the  Oregor 
Department  of  Environ  nertal  Quality 
rules,  in  order  for  the  Lane  Regional  Air 
Pollution  Authority  to  ssu9  prsvention 
of  signiGcant  deterioration  pennits 
within  Lane  County. 

(c)  The  requirements  of  SBCtims  160 
through  165  of  the  Cle^n  A  r  A:t  arenot 
met  for  Indian  reservat  ons  since  the 
plan  does  not  include  ( pprovable 
procedures  for  prevent  ng  tbe 
significant  deterioratio  i  of  air  quality  on 
Indian  reservations  and,  therefore,  the 

Erovisions  of  §  52.21  (b)  through  (w)  are 
ereby  incorporated  ar  d  mrde  part  of 
the  applicable  plan  for  Indinn 
reservations  in  the  State  of  Oregon. 
5.  Section  52.1988(b  is  revisad  to 
read  as  follows: 

I 


1 52.1 988    Air  contaminant  discharge 
pennitt. 

(b)  Emission  limitations  and  other 
provisions  contained  in  Air 
Contaminant  Discharge  Permits  issued 
by  the  Lane  Regional  Air  Pollution 
Authority  in  accordance  with  the 
provisions  of  the  federally-approved  Air 
Contaminant  Discharge  Permits  rule 
(Title  34)  and  Plant  Site  Emission  Limit 
rules  (Title  32,  Section  32-100  through 
104)  and  in  conjunction  with  the 
federally-approved  Oregon  Department 
of  Environmental  Quality  rules,  except 
alternative  emission  limits  (bubbles]  for 
sulfur  dioxide  or  total  suspended 
particulates  which  involve  trades  where 
the  sum  of  the  increases  in  emissions 
exceeds  100  tons  per  year,  shall  be  the 
applicable  requirements  of  the  federally- 
approved  Oregon  SIP  (in  lieu  of  any 
other  provisions)  for  the  purposes  of 
section  113  of  the  Clean  Air  Act  and 
shall  be  enforceable  by  EPA  and  by  any 
person  in  the  same  manner  as  other 
requirements  of  the  SIP. 

IFR  Doc.  93-21922  Filed  9-8-93;  8:45  am) 

BtUJNG  COOE  «660-«>-P 


40  CFR  Parts  52  and  81 
INC5»-1-5989;  FRL-4700-9] 

Approval  and  Promulgation  of 
Implementation  Plans  and  Designation 
of  Areas  for  Air  Quality  Planning 
Purposes;  State  of  North  Carolina 

AGENCY:  Environmental  Protection 
Agency. 

ACTION:  Final  rule. 

SUMMARY:  On  November  13.  1992,  the 
State  of  North  Carolina,  through  the 
North  Carolina  Department  of 
Environment.  Health,  and  Natural 
Resources  (NCDEHNR).  submitted  a 
maintenance  plan  and  a  request  to 
redesignate  the  Greensboro/Winston- 
Salem/High  Point  area  (classified  as  a 
moderate  nonattainment  area)  from 
nonattainment  to  attainment  for  ozone 
(O3).  The  O3  nonattainment  area 
includes  the  following  counties: 
Forsyth,  Guilford,  Davidson,  and  the 
portion  of  Davie  bounded  by  the  Yadkin 
River,  Dutchman's  Creek,  North  » 
Carolina  Highway  801,  Fulton  Creek, 
and  back  to  the  Yadkin  River.  Under  the 
Clean  Air  Act,  designations  can  be 
changed  if  suHicient  data  are  available 
to  warrant  such  changes.  In  this  action, 
EPA  is  approving  the  State  of  North 
Carohna's  submittal  because  it  meets 
the  maintenance  plan  and  redesignation 
requirements.  The  approved 
maintenance  plan  will  become  a 
federally  enforceable  part  of  the  SIP  for 
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the  Greensboro/Winston-Salem/High 
Point  area. 

On  January  15. 1993.  in  a  letter  from 
Patrick  Tobin  to  Governor  James  Hunt. 
the  EPA  noUfled  the  State  of  North 
Carolina  that  the  EPA  had  made  a 
finding  of  failure  to  submit  required 
programs  for  the  nonattainment  area. 
The  required  submittals  pertained  to 
Emission  Statements,  New  Source 
Review  (NSR).  VOC  RACT  catchups. 
Stage  il  Regulations,  and  the  inspection 
and  Maintenance  (I/M)  Program. 
Furthermore,  the  letter  stated  that  the 
sanctions  and  Federal  Implementation 
Plan  (FIP)  process  would  stop  upon 
final  approval  of  submitted  corrections 
to  the  SIP.  The  NCDEHNR  submitted  its 
request  for  the  redesignation  of  the 
.  Greensborc/Winston-Salem/High  Point 
area  prior  to  the  statutory  due  date  for 
the  programs  mentioned  above. 
Therefore,  this  redesignation  reqxiest  is 
considered  to  be  a  correction  to  the  SIP 
and  upon  its  final  approval  the 
sanctions  and  FIP  procesaes  will  stop 
completely. 

EFFECTIVE  DATE:  This  action  will  be 
effective  November  8. 1993,  unless 
notice  is  received  by  October  12, 1993. 
that  someone  wishes  to  submit  adverse 
or  critical  comments.  If  the  effective 
date  is  delayed,  timely  notice  will  be 
published  in  the  Fedoral  Register. 

ADDRESSES:  Written  comments  should 
be  sent  to  Bill  Eckert  at  the  EPA  address 
in  Atlanta,  Georgia  listed  below.  Copies 
of  the  redesignation  request  and  the 
State  of  North  Carolina's  submittal  are 
available  for  public  review  during 
normal  business  hours  at  the  addresses 
listed  below.  EPA's  technical  support 
document  (TSD)  is  available  for  public 
review  during  normal  business  hours  at 
the  EPA  addresses  listed  below. 

Public  Infannation  Reference  Unit.  Attn: 
Jerry  Kertzwig  AN  443,  Environmental 
Protection  Agency,  401  M  Street,  SW., 
Washington,  DC  20480. 

Environmental  Protection  Agency.  Region  IV. 
Air  Programs  Branch.  345  Courtland  Street 
NE,  Atlanta,  GA.  30365. 

North  Carolina  Department  of  Environment. 
Health,  and  Ndturai  Resource^.  Division  of 
Envljcnmental  Management,  512  North 
Salisbury  Street.  Raleigh.  North  Carolina. 
27604. 

Forsyth  County  Environmental  Afiairs 
Department,  537  North  Spruce  Street. 
Wlnstoa-Salam.  North  Carolina.  27101- 
1362. 

FOR  FURTMCR  MFOMIATION  CONTACT:  Bill 
Eckert  of  the  EPA  Region  IV  Air 
Programs  Branch  at  (404)  347-2864  and 
at  the  above  address. 


SUPPUMENTARY  VtFORMATION: 
LEad^ground 

On  November  15, 1990.  the  Clean  Air 
Act  AmendmenU  of  1990  (CAA)  were 
enacted.  (Pub.  L.  101-549. 104  Stat. 
2399.  codified  at  42  U.S.C  7401-7671q.) 
Under  section  107(dMl).  in  conjunction 
with  the  Governor  of  North  Carolina. 
EPA  designated  the  Greensboro/ 
Winston-Salem/High  Point  area  as 
noiiattainment  because  the  area  violated 
the  0^  standard  during  the  period  from 
1987  through  1989.  Furthermore,  upon 
designation,  the  Greensboro/Winston- 
Salem/High  Point  area  was  classified  as 
moderate  under  section  181(a)(1).  (See 
56  FR  56694  (Nov.  6.  1991)  and  57  FR 
56762  (Nov.  30. 1992).  codified  at  40 
CFR  Part  81  §334.) 

The  Greensboro/Winston-Salem/High 
Point  area  more  recently  has  ambient 
monitoring  data  that  show  no  violations 
of  the  O3  National  Ambient  Air  Quality 
Standards  (NAAQS).  during  the  period 
from  1989  through  1992.  In  addition, 
there  have  been  no  violations  reported 
for  the  1993  Oi  season,  to  date. 
Therefore,  in  an  effort  to  comply  with 
the  amended  Act  and  to  ensure 
continued  attainment  of  the  NAAQS.  on 
November  13,  1992,  the  State  of  North 
Carolina  submitted  for  parallel 
processing  an  On  maintenance  SIP  for 
the  Greensboro/Winston-Salem/High 
Point  area  and  requested  redesignation 
of  the  area  to  attainment  with  respect  to 
the  O3  NAAQS.  On  January  13,  1993. 
the  NCDEHNR  submitted  evidence  that 
a  public  hearing  was  held  on  the 
maintenance  plan  and  on  July  8, 1993. 
the  maintenance  plan  became  State 
effective. 

On  August  11. 1993.  Region  IV 
determined  that  the  information 
received  from  the  NCDEHNR 
constituted  a  complete  redesignation 
request  under  the  general  completeness 
criteria  of  40  CFR  part  51.  appendix  V, 
sections  2.1  and  2.2.  However,  for 
purposes  of  determining  what 
requirements  are  applicable  for 
redesignation  purposes,  EPA  believes  it 
is  necessary  to  identify  when  NCDEHNR 
first  submitted  a  redesignation  request 
that  meets  the  completeness  criteria. 
EPA  noted  in  a  previous  policy 
memorandum  that  parallel  processing 
requests  for  submittals  under  the 
amended  Act,  including  redesignation 
submittals,  would  not  be  determined 
complete.  See  "State  Implementation 
Plan  (SIP)  Actions  Submitted  in 
Response  to  Clean  Air  Act  (Act) 
Deadlines"  Kiemorandum  from  John 
Calcagni  to  Air  Programs  Division 
Directors,  Regions  I-X.  dated  October 
28, 1992  (Memoranduml.  The  rationale 
for  this  conclusion  was  that  the  parallel 


processing  exception  to  the 
completeness  criteria  (40  CFR  part  51. 
appendix  V.  section  2.3)  was  not 
intended  to  extoid  statutory  due  dates 
for  mandatory  submittals.  (See 
Memorandum  at  3-4).  However,  since 
requests  for  redesignation  are  not 
mandatory  submittals  under  the  CAA. 
EPA  believes  that  it  must  diange  Its 
policy  with  respect  to  redesignation 
submittals  to  conform  to  the  existing 
completeness  criteria.  Therefore,  EPA 
believes,  the  parallel  processing 
exception  to  the  completeness  criteria 
may  be  applied  to  reoesignation  request 
submittals,  at  least  until  such  time  as 
the  Agency  decides  to  revise  that 
exception.  NCDEHNR  submitted  a 
redesignation  request  on  November  13, 
1992.  In  the  November  13  submittal, 
NCDEHNR  submitted  the  maintenance 
plan,  thereby  including  the  final 
element  to  make  the  November  13. 
1992.  request  for  parallel  processing 
complete  under  the  parallel  processing 
exception  to  the  completeness  criteria. 
When  the  maintenance  plan  became 
state  effective  on  July  8. 1993,  the  State 
of  North  Carolina  no  longer  needed 
parallel  processing  for  the  redesignation 
request  and  maintenance  plan. 
Therefore,  the  EPA  informed  the  State  of 
North  Carohna  on  August  11, 1993, 
through  a  letter  from  Douglas  Neeley  to 
Preston  Howard,  that  the  redesignation 
request  and  maintenance  plan 
submittals  were  complete  under  the 
general  completeness  criteria. 

U.  Review  of  Stale  Sabmittal 

The  North  Carolina  redesignation 
request  for  the  Greensboro/Winston- 
Salem/High  Point  area  meets  the  five 
reoujrements  of  section  107(d)(3UE)  for 
redesignation  to  attainment.  The 
following  is  a  brief  description  of  bow 
the  State  of  North  Carolina  has  fulfilled 
each  of  these  requirements.  Because  the 
maintenance  plan  is  a  critical  element  of 
the  redesignation  request,  EPA  will 
discuss  its  evaluation  of  the 
maintenance  plan  under  its  analysis  of 
the  redesignation  request. 

J .  The  Area  Must  Have  Attained  the  Qj 
NAAQS 

The  Slate  of  North  Carolina's  request 
is  based  on  an  analysis  of  quality 
assured  ambient  air  quality  mcmitoring 
data  whirJi  is  relevant  to  the 
maintenance  plan  and  to  the 
redesignation  request.  Most  recent 
ambient  air  quality  monitoring  data  for 
calendar  year  1989  through  calendar 
year  1992  show  an  expected  exceedence 
rate  of  less  than  1.0  per  year  of  the  O3 
NAAQS  in  the  Greensboro/Winston- 
Salem/High  Point  area.  (See  40  CFR  50.9 
and  appendix  H.)  Because  the 
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GreensboroAVinston-Salem/High  Point 
area  has  complete  quality-assured  data 
showing  no  violations  of  the  standard 
over  the  most  recent  consecutive  three 
calendar  year  period,  the  Greensboro/ 
Winston-Salem/High  Point  area  has  met 
the  first  statutory  criterion  of  attainment 
of  the  O3  NAAQS.  In  addition,  there 
have  been  no  violations  reported  for  the 
1993  O)  season,  to  date.  The  State  of 
North  Carolina  has  committed  to 
continue  monitoring  in  this  area  in 
accordance  with  40  CFR  part  58. 

2.  The  Area  Has  Met  All  Applicable 
Requirements  Under  Section  110  and 
Part  D  of  the  Act 

On  April  17, 1980,  and  on  September 
10. 1980,  EPA  fully  approved  North 
Carolina's  SIP  as  meeting  the 
requirements  of  section  110(a)(2)  and 
Part  D  of  the  1977  Act  (45  FR  26038  and 
45  FR  59578).  The  amended  Act. 
however,  revised  section  110(a)(2)  and, 
under  Part  D.  revised  section  172  and 
added  new  requirements  for  all 
nonattainment  areas.  Therefore,  for 
purposes  of  redesignation,  to  meet  the 
requirement  that  the  SIP  contain  all 
applicable  requirements  under  the  Act, 
EPA  reviewed  the  North  Carolina  SIP 
and  ensures  that  it  contains  all  measures 
due  under  the  amended  Act  prior  to  or 
at  the  time  the  State  of  North  Carolina 
submitted  its  redesignation  request. 

A.  Section  110  Requirements 

Although  Section  110  was  amended 
by  the  CAA,  the  Greensboro/Winston- 
Salem/High  Point  area  SIP  meets  the 
requirements  of  amended  section 
110(a)(2).  A  number  of  the  requirements 
did  not  change  in  substance  and, 
therefore,  EPA  believes  that  the  pre- 
amendment  SIP  met  these  requirements. 
As  to  those  requirements  that  were 
amended,  see  57  FR  27936  and  57  FR 
27939  (June  23, 1992).  many  are 
duplicative  of  other  requirements  of  the 
Act.  EPA  has  analyzed  the  SIP  and 
determined  that  it  is  consistent  with  the 
requirements  of  amended  section 
110(a)(2). 

B.  Part  D  Requirements 

Before  the  GreensboroAVinston- 
Salem/High  Point  area  may  be 
redesignated  to  attainment,  it  also  must 
have  fulfllled  the  applicable 
requirements  of  Part  D.  Under  Part  D.  an 
area's  classification  indicates  the 
requirements  to  which  it  will  be  subject. 
Subpart  1  of  Part  D  sets  forth  the  basic 
nonattainment  requirements  applicable 
to  all  nonattainment  areas,  classiHed  as 
well  as  nonclassifiable.  Subpart  2  of  Part 
D  establishes  additional  requirements 
for  O3  nonattainment  areas  classified 
under  table  1  of  section  181(a).  The 


Greensboro/Winston-Salem/High  Point 
area  is  classified  as  m>)derat(  (See  56  FR 
56694,  codified  at  40  (ZFR  81. 334).  The 
State  of  North  Carolin  1  subn  itted  their 
request  for  redesignaton  of  the 
Greensboro/Winston-.  Jalem/High  Point 
area  prior  to  Novembtr  15, 1992. 
Therefore,  in  order  to  be  redesignated  to 
attainment,  the  State  of  Nortli  (Molina 
must  meet  the  applicable  requirements 
of  Subpart  1  of  Part  D  specifcally 
sections  172(c)  and  i;  6,  but  s  not 
required  to  meet  the  epplicable 
requirements  of  Subpirt  2  of  Part  D, 
which  became  due  or  or  afte^  November 
15.  1992. 

Bl.  Subpart  1  of  Pa1  D— Under 
section  172(b).  the  section  172(c) 
requirements  are  appl  icable  as 
determined  by  the  Ad  ministrator.  but  no 
later  than  3  years  afte'  an  area  has  been 
designated  to  nonatta  nment.  EPA  has 
not  determined  that  tliese  requirements 
were  applicable  to  O3  nonattainment 
areas  on  or  before  November  13. 1992. 
the  date  that  the  State  of  North  Carolina 
submitted  a  complete  redesignation 
request  for  the  Greens  boro/Winston- 
Salem/High  Point  arei.  Therefore,  the 
State  of  North  Carolira  was  not  required 
to  meet  these  requirements  for  purposes 
of  redesignation.  Upon  redesignation  of 
this  area  to  attainment,  the  Prevention 
of  Significant  Deterio  -ation  (PSD) 
provisions  contained  in  Part  C  of  Title 
I  are  applicable.  On  December  30, 1976, 
and  on  February  23. 1982.  the  EPA 
approved  the  State  of  North  Carolina's 
PSD  program  (41  FR  f  6805  and  47  FR 
78376). 

B2.  Subpart  1  of  Pal  D— Section  176 
Conformity  Plan  Provisions  Section  176 
of  the  Act  requires  Stntes  to  develop 
transportation/air  quflity  conformity 
procedures  which  are  consistent  with 
federal  conformity  re^:ulations.  Section 
176  provides  that  EP^.  must  develop 
federal  conformity  regulations,  requiring 
states  to  submit  these  procedures  as  a  - 
SIP  revision  by  Novenber  15.  1992.  EPA 
has  not  promulgated  final  conformity 
regulations;  therefore,  no  regulatory 
submittal  date  has  be(  n  established. 
However,  the  State  of  North  Qjolina 
has  committed  in  thei  r  maintenance 
plan  to  revise  the  SIP  to  be  consistent 
with  the  final  federal  "egulatiois  on 
conformity  upon  proriulgation  of  these 
rules.  In  addition,  the  State  Aii  QuaUty 
Section  will  work  closely  with  the  State 
Department  of  Transportation  (DOT) 
and  local  transportation  agencies  to 
assure  that  TransportJ  tion  Impf-ovement 
Programs  (TIPs)  in  the  maintenance 
areas  are  consistent  with  and  conform  to 
the  SIP  and  meet  federal  requirements 
on  conformity.  This  review  process  is 
being  extended  to  inc  ude  all  major 
projects  regardless  of  source  of  funding. 


as  well  as  all  federally  funded  projects. 
A  complete  description  of  the 
conformity  review  process  is  included 
in  the  TSD  accompanying  this  notice. 

3.  The  Area  Has  a  Fully  Approved  SIP 
Under  Section  llO(k)  of  the  CAA 

Based  on  the  approval  of  provisions 
under  the  pre-amended  Act  and  EPA's 
prior  approval  of  SIP  revisions  under 
the  amended  Act,  EPA  has  determined 
that  the  Greensboro/Winston-Salem/ 
High  Point  area  has  a  fully  approved  SIP 
under  section  llO(k),  which  also  meets 
the  applicable  requirements  of  section 
110  and  Part  D  as  discussed  above. 

4.  The  Air  Quality  Improvement  Must 
Be  Permanent  and  Enforceable 

Several  control  measures  have  come 
into  place  since  the  Greensboro/ 
Winston-Salem/High  Point  area  violated 
the  O3  NAAQS.  Of  these  control 
measures,  two  control  measures 
produced  the  most  significant  decreases 
in  VOC  and  NO,  emissions.  One  control 
measure  is  a  reduction  of  fuel  volatility, 
as  measured  by  the  Reid  Vapor  Pressure 
(RVP),  fi-om  10.1  psi  in  1988  to  9.0  psi 
in  1990  and  then  to  7.8  psi  in  the 
summer  of  1992.  As  a  result  of  the  RVP 
reductions,  there  has  been  a  reduction 
of  emissions  of  VOCs  of  more  than  25% 
ftt)m  1988  to  1992  from  gasoline 
powered  vehicles  of  all  classes.  The 
other  control  measure  is  the 
improvement  in  tailpipe  emissions 
associated  with  the  Federal  Motor 
Vehicle  Control  Program  (FMVCP).  This 
program  reduces  VOC  and  NO, 
emissions  as  newer,  cleaner  vehicles 
replace  older,  high  emitting  vehicles. 
VOC  emissions  reductions  are  21.6% 
from  1988  to  1990  and  NO,  emissions 
reductions  are  3.7%  from  1988  to  1990. 

In  association  with  its  emission 
inventory  discussed  below,  the  State  of 
North  Carolina  has  demonstrated  that 
actual  enforceable  emission  reductions 
are  responsible  for  the  recent  air  quality 
improvement  and  that  the  VOC 
emissions  in  the  base  year  are  not 
artificially  low  due  to  local  economic 
downturn. 

5.  The  Area  Must  Have  a  Fully 
Approved  Maintenance  Plan  Pursuant 
to  Section  175 A  of  the  Act 

Section  17SA  of  the  Act  sets  forth  the 
elements  of  a  maintenance  plan  for 
areas  seeking  redesignation  from 
nonattainment  to  attainment.  The  plan 
must  demonstrate  continued  attainment 
of  the  applicable  NAAQS  for  at  least  ten 
years  a^er  the  Administrator  approves  a 
redesignation  to  attainment.  Eight  years 
after  the  redesignation.  the  state  must 
submit  a  revised  maintenance  plan 
which  demonstrates  attainment  for  the 
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ten  years  following  the  initial  ten-year 
period.  To  provide  for  the  possibility  of 
future  NAAQS  violations,  the 
maintenance  plan  must  contain 
contingency  measures,  with  a  schedule 
for  implementation,  adequate  to  assure 
prompt  correction  of  any  air  quality 
problems. 

In  this  notice,  EPA  is  approving  the 
State  of  North  Carolina's  maintenance 
plan  for  the  GreensboroAVinston-Salem/ 
High  Point  area  because  EPA  finds  that 
the  State  of  North  Carolina's  submittal 
meets  the  requirements  of  section  175A. 


A.  Emissions  Inventory— Base  Year 
Inventory 

On  November  13, 1992.  the  State  of 
North  Carolina  submitted 
comprehensive  inventories  of  VOC, 
NOi,  and  CO  emissions  from  the 
Greensboro/Winston-Salem/High  Point 
area.  The  inventories  included  biogenic 
area,  stationary,  and  mobile  sources 
using  1990  as  the  base  year  for 
calculations  to  demonstrate 
maintenance.  The  1990  inventory  is 
considered  representative  of  attainment 
conditions  because  the  NAAQS  was  not 
violated  during  1990.  The  1990  Base 
Year  Emission  Inventory  for  the 
GreensboroAVinston-Salem/High  Point 


area  has  been  submitted  to  EPA  in  SIP 
Air  Pollutant  Inventory  Management 
Subsystem  (SAMS)  format. 

The  State  of  North  Carolina  submittal 
contains  the  detailed  inventory  data  and 
summaries  by  county  and  source 
category.  This  comprehensive  base  year 
emissions  inventory  was  submitted  in 
the  SAMS  format.  Finally,  this 
inventory  v/aa  prepared  in  accordance 
with  EPA  guidance.  A  summary  of  the 
base  year  and  projected  maintenance 
year  inventories  are  shown  in  the 
following  three  tables.  Refer  to  the  TSD 
accompanying  this  notice  for  more  in- 
depth  details  regarding  the  base  year 
inventory  for  the  Greensboro/Winston- 
Salem/High  Point  area. 


vex;  Emission  Invef^ory  Summary 

fTona  per  day] 


1990 

1903 

1996 

1999 

2002 

2004 

Point  

Area ....-   - -.-. 

Moble - - 

82.30 

180.76 

88  30 

83.69 

178.25 

73.91 

74.04 

179.54 

73.41 

63.42 

180.67 

73.54 

66.59 

18316 

74.06 

68.59 

184.68 

74.97 

Tort...     .-.   ..   - - 

351.36 

336.85 

326.99 

317.63 

323.81 

328.24 

NO,  Emission  Inventory  Summary 

[Tons  per  day] 


1990 

1993 

1996 

1999 

2002 

2004 

PoW — 

Area ,,,, 

23.04 

0.29 
99.76 

24.14 

0.29 

100.01 

25.24 

0.29 
100.40 

26.31 

0.29 

96.96 

27.23 

0.29 

91.13 

27.81 
0.29 

Mobie  .-.    _..    .    -„...    »    ™ -. 

9028 

Total      

123.09 

124.44 

125.93 

123.56 

118.65 

118.38 

CO  Emission  lNVE>froRY  Summary 

(Torw  per  dayl 


1990 

1993 

1996 

liW9 

2002 

2004 

Po^                      ,        

5.37 

40.98 

71025 

5.51 

41.00 

612.50 

5.71 

41.01 

601.28 

5.90 

41.02 

593.38 

6.06 

41.03 

601.53 

6.15 

Area _      .-      - 

Mot)fle  . — -.. 

41.04 
612.92 

ToM 

756.60 

659.01 

648.00 

640.31 

648.62 

660.11 

B.  Demonstration  of  Maintenance — 
Projected  Inventories  Total  VOC,  NO,, 
and  CO  emissions  were  proiected  from 
the  1990  base  year  out  to  2004.  Those 
projected  inventories  were  prepared  in 
accordance  with  EPA  guidauoce.  Refer  to 
EPA's  TSD  accompanying  this  notice  for 
more  in-depth  details  regarding  the 
projected  inventory  for  the  Greensboro/ 
Winston-Salem/High  Point  area.  The 
projections  indicate  that  VOC  and  CO 
emissions  decrease  steadily  from  1990 
through  2004.  However,  the  projections 
show  an  increase  over  the  1990  NO. 
level  of  1.10%  in  1993,  2.31%  in  1996. 
and  0.38%  in  1999.  To  date,  this  level 


of  increase  in  NO,  has  not  caused  a 
violation  of  the  NAAQS.  EPA  believes 
that  the  emissions  projections 
demonstrate  that  the  area  will  continue 
to  maintain  the  03  NAAQS  because  this 
area  achieved  attainment  through  VOC 
controls  and  reductions.  The  projected 
emission  inventories  were  submitted  in 
the  SAMS  format. 

C  Verification  of  Continued  Attainment 

Continued  attainment  of  the  Oi 
NAAQS  in  the  Greensboro/Winston- 
Salem/High  Point  area  depends,  in  part, 
on  the  State  of  North  Carolina's  efforts 
toward  tracking  indicators  of  continued 


attainment  during  the  maintenance 
period.  The  State  of  North  Carolina's 
contingency  plan  is  triggered  by  two 
indicators,  an  air  quality  violation  or  the 
periodic  emissions  inventory  exceeds 
the  baseline  emission  inventory  by  more 
than  10%.  As  stated  in  the  maintenance 
plan,  the  NCDEHNR  will  be  developing 
these  periodic  emissions  inventories 
every  three  years  beginning  in  1996. 
These  periodic  inventories  will  help  to 
venfy  continued  attainment.  Refer  to  the 
TSD  accompanying  this  notice  for  a 
more  complete  discussion  of  the 
indicators  the  State  is  tracking  and  the 
contingency  measures. 
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D.  Contingency  Plan 

The  level  of  VOC  and  NO.  or  CO 

emissions  in  the  Greensboro/VVinston- 
Salem/High  Point  area  wil]  largely 
determine  its  ability  to  stay  in 
compliance  with  the  Oi  NAAQS  in  the 
future.  Despite  the  State's  best  efforts  to 
demonstrate  continued  compliance  with 
the  NAAQS,  the  ambient  air  pollutant 
concentrations  may  exceed  or  violate 
the  NAAQS.  Therefore,  the  State  of 
North  Carolina  has  provided 
contingency  measures  with  a  schedule 
for  implementation  in  the  event  of  a 
future  0\  air  quality  problem.  The  plan 
contains  a  contingency  to  implement 
pre-adopted  additional  control  measures 
such  as  Reasonable  Available  Control 
Technology  (RACT)  level  control  for  not 
previously  controlled  VOC  sources. 
Stage  n  vapor  control  for  gasoline 
dispensing  facilities,  and  new  source 
permit  requirements  for  VOC  and  NO» 
emissions  to  include  emission  offsets. 
Lowest  Achievable  Emission  Rate 
(LAER)  level  control,  and  permit 
applicability.  These  pre-adopted 
additional  measures  will  be 
implemented  within  45  days  of  the  date 
the  State  certifies  to  EPA  that  the  air 
quality  data  which  demonstrates  a 
violation  of  the  O^  NAAQS  is  quality 
assured.  The  plan  also  contains  a 
secondary  trigger  that  will  apply  where 
no  actual  violation  of  the  NAAQS  has 
occurred.  On  the  occurrence  of  the 
secondary  trigger,  the  State  will 
commence,  within  60  days  of  the 
trigger,  regulation  development  and 
adoption  of  measures  amending  the 
State  vehicle  inspection  and 
maintenance  (I/M)  program,  extending 
coverage  of  the  I/M  program,  extending 
and/or  lowering  vapor  pressure  limits 
for  gasoline,  extending  geographic 
coverage  of  RACT  controls, 
transportation  control  measures,  and 
RACT  level  control  for  NO^  A  complete 
description  of  these  contingency 
measures  and  their  triggers  can  be  found 
in  the  TSD  accompanying  this  notice. 
EPA  finds  that  the  contingency 
measures  provided  in  the  State  of  North 
Carolina  submittal  meet  the 
requirements  of  Section  175A(d)  of  the 
CAA. 

E.  Subsequent  Maintenance  Plan 
Revisions 

In  accordance  with  section  175A(b)  of 
the  CAA,  the  State  of  North  Carolina  has 
agreed  to  submit  a  revised  maintenance 
SIP  eight  years  after  the  area  is 
redesignated  to  attainment.  Such 
revised  SIP  will  provide  for 
maintenance  for  an  additional  ten  years. 


Final  Action 

In  this  final  acti3n,  EPA  ir  approving 
the  Greensboro/Winston-Salem/High 
Point  Oi  maintentnce  plan  because  it 
meets  the  requirements  of  Section  175 A. 
In  addition,  the  A  >ency  is  redesignating 
the  Greensboro/Winston-Sal  em/High 
Point  area  to  attainment  for  Oj  because 
the  State  of  North  Carolina  has 
demonstrated  con  pliance  with  the 
requirements  of  Sxrtion  107;d)(3)rE)  for 
redesignation.  No  hing  in  this  action 
should  be  constru  id  as  [Mnnitting  or 
allowing  or  estabi  shing  a  precedent  for 
any  future  request  for  revisicm  to  any 
SIP.  Each  request  'or  revisio  i  to  the  SIP 
shall  be  considered  separately  in  light  of 
specific  technical,  economic,  and 
environmental  factors  and  ir  relation  to 
relevant  statutory  jnd  regulatory 
requirements.  The  0:«  SIP  is  designed  to 
satisfy  the  require  nents  of  Part  D  of  the 
Qean  Air  Act  and  to  provide  for 
attainment  and  maintenance  of  the  O? 
NAAQS.  This  final  redesignation  should 
not  be  interpreted  as  authorizing  the 
State  of  North  Canlina  to  delete,  alter, 
or  rescind  any  of  the  VOC  or  NO, 
emission  limitations  and  restrictions 
contained  in  the  approved  0^  SIP. 
Changes  to  Oi  SIP  VOC  regulations 
rendering  them  lers  stringent  than  those 
contained  in  the  EPA  approved  plan 
cannot  be  made  uiiless  a  revised  plan 
for  attainment  and  maintenance  is 
submitted  to  and  tpproved  by  EPA. 
Unauthorized  relaxations,  deletions, 
and  changes  coulc  result  in  l>oth  a 
finding  of  nonimplementation  (section 
173(b)  of  the  Clear  Air  Act!  end  in  a  SIP 
deficiency  call  made  pursuant  to  section 
110(a)(2)(H)  of  the  Qean  Air  Act. 

Under  the  Regulatory  Flexibility  Act, 
5  U.S.C.  600  et  sec.,  EPA  must  prepare 
a  regulatory  flexibility  analysis 
assessing  the  impact  of  any  proposed  or 
final  rule  on  small  entities.  5  U.S.C.  603 
and  604.  Alternatively,  EPA  may  certify 
that  the  rule  will  rot  have  a  significant 
impact  on  a  substantial  numl«r  of  small 
entities.  Small  ent  ties  include  small 
businesses,  small  not-for-profit 
enterprises,  and  gc  vemment  <3ntities 
with  jurisdiction  over  populations  of 
less  than  50,000. 

SIP  approvals  under  section  110  and 
subchapter  I.  Part  D  of  the  CAA  do  not 
create  any  new  requirements,  but 
simply  approve  retjuirements  that  the 
State  of  North  Cardina  is  already 
imposing.  Therefore,  because  the  federal 
SIP-approval  does  not  impost  any  new 
requirements,  it  dees  not  have  any 
economic  impact  en  any  sma  1  entities. 
Redesignation  of  ai  area  to at'ainment 
under  section  107(  d)(3)(E)  of  he  CAA 
does  not  impose  ar  y  new  requirements 
on  small  entities.  Fedesignation  is  an 


action  that  affects  the  status  of  a 
geographical  area  and  does  not  impose 
any  regulatory  requirements  on  sources. 
Accordingly,  I  certify  that  the  approval 
of  the  redesignation  request  will  not 
have  an  impact  on  any  small  entities. 

This  action  is  being  taken  without 
prior  proposal  be'::ause  the  changes  are 
noncontroversial  and  EPA  anticipates 
no  significant  comments  on  them.  The 
public  should  be  advised  that  this 
action  will  be  effective  on  November  8. 
1993.  If.  however,  notice  is  received  by 
October  12. 1993  that  someone  wishes 
to  submit  adverse  or  critical  comments, 
this  action  will  be  withdrawn  and  two 
subsequent  notices  will  be  published 
before  the  effective  date.  One  will 
withdraw  the  final  action  and  the  other 
will  begin  a  new  rulemaking  by 
announcing  a  comment  period. 

Under  Section  307(b)(1)  of  the  Act,  42 
U.S.C.  7607  (b)(1),  petitions  for  judicial 
review  of  this  action  must  be  filed  in  the 
United  States  Court  of  Appeals  for  the 
appropriate  circuit  by  November  8, 
1993.  Filing  a  petition  for 
reconsideration  by  the  Administrator  of 
this  final  rule  does  not  affect  the  finality 
of  this  rule  for  purposes  of  judicial 
review  nor  does  it  extend  the  time 
within  which  a  petition  for  judicial 
review  may  be  filed,  and  shall  not 
postpone  the  effectiveness  of  such  rule 
or  action.  This  action  may  not  be 
challenged  later  in  proceedings  to 
enforce  its  requirements.  (See  Section 
307(b)(2)  of  the  Act.  42  U.S.C  7607 
(b)(2).) 

This  action  has  been  classified  as  a 
Table  2  action  by  the  Regional 
Administrator  under  the  procedures 
published  in  the  Federal  Register  on 
January  19.  1989  (54  FR  2214-2225).  On 
January  6,  1989,  the  Office  of 
Management  and  Budget  (OMB)  waived 
Table  2  and  3  SIP  revisions  (54  FR  2222) 
from  the  requirements  of  Section  3  of 
Executive  Order  12291  for  two  years. 
EPA  has  submitted  a  request  for  a 
permanent  waiver  for  Table  2  and  Table 
3  SIP  revisions.  OMB  has  agreed  to 
continue  the  temporary  waiver  until 
such  time  as  it  rules  on  EPA's  request. 

Nothing  in  this  action  sh^ll  be 
construed  as  permitting  or  allowing  or 
establishing  a  precedent  for  any  future 
request  for  a  revision  to  any  state 
implementation  plan.  Each  request  for 
revision  to  the  state  implementation 
plan  shall  be  considered  separately  in 
light  of  specific  technical,  economic, 
and  environmental  factors  and  in 
relation  to  relevant  statutory  and 
regulatory  requirements. 
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List  of  Subjects 

40  CFR  Part  52 

Air  pollution  control,  Hydrocarbons. 
Incorporation  by  reference. 
Intergovernmental  relations,  and  Ozone. 

40  CFR  Part  81 

Air  pollution  control.  National  parks, 
and  Wilderness  areas. 

Dated:  August  23. 1993. 
Patrick  M.  Tobin. 

Acting  Regional  Administrator. 

Part  52  of  chapter  I.  title  40.  Code  of 
Federal  Regulations,  is  amended  as 
follows: 

PART  52-{AMENDEO] 

1.  The  authority  citation  for  part  52 
continues  to  read  as  follows: 

Authority:  42  U.S.C.  7401-7671q. 

2.  Section  52.1770  is  amended  by 
adding  paragraph  (c)(66]  to  read  as 
follows: 

152.1770    Mentification  of  plan. 

•      .  •         •         •         • 

(c)*  •  • 

(66)  The  maintenance  plan  and 
emission  inventory  for  Greensboro/ 


Winston-Salem/Highpoint  Area  which 
includes  Davidson  County,  Davis 
County  (part)  the  area  twunded  by  the 
Yadkin  River.  Dutchmans  Creek.  North 
Carolina  Highway  801.  FuUon  Creek, 
and  back  to  the  Yadkin  River,  Forsyth 
County  and  Guilford  County,  submitted 
by  the  North  Carolina  Department  of 
Environment,  Health,  and  Natural 
Resources  on  November  13, 1992,  and 
June  1, 1993,  as  part  of  the  North 
Carolina  SIP. 

(i)  Incorporation  by  reference. 

(A)  Supplement  To  the  Redesignation 
Demonstration  and  Maintenance  Plan 
For  Raleigh/Durham  and  Greensboro/ 
Winston-Salem/High  Point  Ozone 
Attainment  Areas  submitted  June  1, 
1993  and  Prepared  by  the  North 
Carolina  Department  of  Environment, 
Health,  and  Natural  Resources,  Division 
of  Environmental  Management.  Air 
Quality  Section.  The  effective  date  is 
July  8.  1993. 

U)  Section  2 —  Discussion  of 
Attainment. 

[2)  Section  3— Maintenance  Plan. 

(3)  Greensboro/Winston-Salem/High 
Point  Nonattainment  Area  Emission 
Summary  for  1990. 


(4)  Greensboro/Winston-Salem/High 
Point  Nonattainment  Area  Emission 
Summary  for  1993. 

(5)  Greensboro/Winston-Salem/High 
Point  Nonattainment  Area  Emission 
Summary  for  1996. 

(6)  Greensboro/Winston-Salem/High 
Point  Nonattainment  Area  Emission 
Summary  for  1999. 

(7)  Greensboro/Winston-Salem/High 
Point  Nonattainment  Area  Emission 
Summary  for  2002. 

(8)  Greensboro/Winston-Salem/High 
Point  Nonattainment  Area  Emission 
Summary  for  2004. 

(ii)  Other  material.  None 
PART  81— {AMENDED] 

1.  The  authority  citation  for  part  81 
continues  to  read  as  follows: 

Autliority:  42.U.S.C.  7401-7671q. 

2.  Section  81.334  is  amended  by 
revising  the  attainment  status 
designation  table  for  ozone  to  read  as 
follows: 

§81.334    Nortti  Carolina. 


NORTH  Carolina— Ozone 


Designation  area 


Designation 


Charlotte-Gastonia  Area: 

Gaston  Coonty  

MecKlenburg  County  .. 
Raleigh- Durham  Area: 

Durham  County  

Granville  County  (part) 
Dutchville  Towriship 

Wake  County  

Rest  of  State  

AlamarKe  County 
Alexander  County 
Alleghany  County 
Anson  County 
Ashe  County 
Avery  County 
Beaufort  County 
Bertie  County 
Bladen  County 
Brunswick  County 
Buncombe  County 
Burke  County 
Cabarms  County 
Caklwell  County 
Camden  County 
Carteret  County 
Caswell  County 
Catawt>a  County 
Chatham  County 
Cherokee  County 
Chowan  County 
Clay  County 
Cleveland  County 
Columbus  County 
Craven  County 


Date< 


1/6/92 
1/6/92 

1/6«2 


Type 


Classification 


Date* 


Nonattainment  

Nonattainment  

Nonattainment  

Nonattainment  

Nonattainnrwnt  

Unclassifiable/AttainmenL 


1/6/92 
1/6/92 

1/6/92 


Moderate. 
Moderate. 

Moderate. 
Moderate. 

Moderate. 


f 
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^^OHTH  Carounat-Ozone— Continiied 

Designation  area 

Desigration 

Classification 

Datei 

Type 

Datei 

Cumberland  County 

Currituck  County 

Dare  County 

Davidson  County 

September  9,  19d3. 

Davie  County 

September  9,  1993. 

Dupiin  County 

Edgecomba  County 

Forsyth  County 

September  9.  1993. 

FranlOin  County 

_ 

Gates  County 

Graham  County 

GranviHa  County  (part)  Ramaindei  of  county 

Greene  County 

Guilford  County 

September  9. 1993. 

Halifax  County 

Harnett  County 

- 

Haywood  County 

Henderson  County 

. 

Hertford  County 

1 

Hoice  County 

1 

Hyde  County 

IredeN  County 

Jadtson  County 

Johnston  County 

. 

Jones  County 

Lee  County 

Lenoir  County 

Lincoln  County 

McDowell  County 

Macon  County 

Madison  County 

Martin  County 

Mitchell  County 

" 

Montgomery  County 

Moore  County 

Nash  County 

New  Hanover  County 

Northhampton  County 

Onslow  County 

Orange  County 

Pamlico  County 

Pasquotank  County 

Pender  County 

Perquimans  County 

Person  County 

PittCounty 

Polk  County 

Randolph  County 

_ 

RichmoTKi  County 

Robeson  County 

Rockingham  County 

Rowan  County 

■ 

Rutherford  County 

Sampson  County 

. 

Scotland  County 

Stanly  County 

. 

Stokes  County 

Suny  County 

Swain  County 

Transytvania  County 

Tyrrel  County 

, 

Unton  County 

' 

Vance  County 

1 

Wanen  County 

Washington  County 

Watauga  County 

Wayne  County 

WUkeaCounty 

Wilson  County 

, 

< 

' 

Yadkin  County 

1 
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NORTH  Carolina— Ozone— Continued 


Designation  area 


Yanc«y  County 


Designation 


Date* 


Type 


1  This  data  is  November  15. 1990.  unless  otherwise  noted. 


Ctassification 


Date' 
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40  CFR  Part  55 

[FRL-4727-3] 

Codification  of  Corresponding 
Onshore  Area  Designations  and  Notice 
of  Convening  Proceeding  for 
Reconsideration  of  Certain 
Corresponding  Onshore  Area 
Designations;  Correction 

agency:  Environmental  Protection 
Agency  (EPA). 

ACTION:  Ck)rrection  to  codification  and 
convening  proceeding  for 
reconsideration. 

SUMMARY:  This  document  contains  a 
correction  to  the  effective  date  of  the 
document  in  58  FR  14157  published 
Tuesday.  March  16. 1993.  The  efTective 
date  p>ertains  to  the  codification  of  the 
final  action  taken  by  the  Administrator 
designating  corresponding  onshore 
areas  ("COAs")  for  all  existing  OCS 
sources.  This  action  was  taken 
concurrent  with  the  final  rulemaking 
promulgating  the  Outer  (Continental 
Shelf  ("OCS")  Air  Regulations,  and  was 
published  in  the  preamble  to  that  rule 
on  September  4. 1992. 
EFFECTIVE  DATE:  September  4,  1992. 
FOR  FURTHER  MFORMATION  CONTACT: 
ChrisUne  Vineyard  (415)  744-1195.  75 
Hawthorne  Street.  San  Francisco.  CA 
94015. 

SUPPLEMENTARY  INFORMATION:  As 
published,  the  effective  date  contains  an 
error  which  may  prove  to  be  misleading 
and  is  in  need  of  clarification.  The 
elective  date  was  printed  as  September 
4. 1993  but  should  be  September  4, 
1992. 

Authority:  Section  328  of  the  Qean  Air  Act 
(42  U.S.C  7401.  et  seq]  as  amended  by  Pub. 
L  101-549. 

List  of  Subjects  in  40  CFR  Part  55 

Administrative  practice  and 
procedures,  Air  pollution  control,  Outer 
continental  shelf,  Ozone,  Sulfur  oxides. 
Nitrogen  dioxides.  Intergovernmental 
relations.  Reporting  and  recordkeeping 
requirements.  Permits. 


Dated:  September  2. 1993. 
Carol  M.  Browner, 
Administrator. 

[FR  Doc  93-21983  Filed  9-ft-93,  8:45  am] 
BlUJNa  C006  (6M-ao-p 

GENERAL  SERVICES 
ADMINISTRATION 

48  CFR  Parts  522  and  552 
[APD2800.12ACHGE46] 

General  Services  Administration 
Acquisition  Regulation;  Price 
Adjustment  Clause  for  Service 
Contracts 

AGENCY:  Office  of  Acquisition  Policy, 

GSA. 

ACTION:  Final  rule. 

SUMI4ARY:  Pursuant  to  a  court  decision, 
the  General  Services  Administration 
Acquisition  Regulation  (GSAR),  (APD 
2800.12A).  is  deleting  the  prescription 
for  use  of  the  Fair  Labor  Standards  Act 
and  Service  Contract  Act — Price 
Adjustment  (Multiple  Year  and  Option 
Contracts)  clause  in  lieu  of  the  Federal 
Acquisition  Regulation  (FAR)  clause. 
The  change  also  deletes  the  text  of  the 
GSAR  clause. 

EFFECTIVE  DATE:  August  14. 1993. 
Sohcitations  issued  on  or  after  August 
14. 1993,  shall  include  the  applicable 
FAR  clause.  Solicitations  issued  under 
sealed  bidding  procedures  with  bid 
opening  scheduled  on  or  after  August 
14. 1993,  shall  be  amended  to  include 
the  applicable  FAR  clause.  Solicitations 
issued  under  negotiated  procurement 
procedures  shall  be  amended  if  the 
award  has  not  been  made.  Contracts 
which  contain  the  June  1992  clause  at 
GSAR  552.222-43  or  its  predecessor 
GSAR  clause  shall  be  modified  to 
replace  that  clause  with  the  apphcable 
FAR  clause  unless  the  contract  is  in  the 
last  year  of  a  multiyear  contract  or  the 
last  option  year  of  a  contract  with 
options  to  extend  the  period  of 
performance.  The  recoupment  provision 
of  the  1992  GSAR  clause  will  not  be 
enforced  by  GSA  contracting  officers. 
FOR  FURTHER  MFORMATION  CONTACT. 
Ida  Ustad.  Office  of  GSA  Acquisition 
Policy,  (202)  501-1224. 
SUPPLEMENTARY  INFORMATION: 


A.  Background 

On  August  13, 1993.  the  United  States 
District  Court  for  the  District  of 
Columbia  issued  a  Declaratory 
Judgement  in  Civil  Action  No.  91-1628 
(CRR).  Service  Employees  International 
Union.  AFL-CIO  v.  General  Services 
Administration  et  ai,  that  the  General 
Services  Administration's  regulation 
published  at  57  FR  22664-68  (1992)  is 
arbitrary,  capricious,  and  contrary  to 
law  under  the  Administrative 
Procedures  Act.  5  U.S.C.  701  et 
sequentia.  and  enjoined  GSA  from 
further  use  or  enforcement  of  the 
regulation.  This  change  deletes  those 
provisions  of  the  regulation  that  were 
found  to  be  contrary  to  law. 

B.  Executive  Order  12291 

The  Director,  Office  of  Management 
and  Budget  (OMB).  by  memorandum 
dated  December  14. 1984,  exempted 
certain  agency  procurement  regulations 
from  Executive  Order  12291.  The 
exemption  applies  to  this  rule. 

C  Paperwork  Reduction  Act 

This  rule  does  not  contain 
information  collection  requirements  that 
require  the  approval  of  OMB  under  the 
Paperwork  Reduction  Act  of  1980  (44 
U.S.C.  3501). 

List  of  Subjects  in  48  CFR  Parts  522  and 
552. 

Government  procurement. 
48  CFR  parts  522  and  552  are 
amended  to  read  as  follows;  

1.  The  authority  citation  for  48  CFR 
parts  522  and  552  continues  to  read  as 
follows: 

Authority:  40  U.S.C  486(c). 
PART  522  [AMENDED] 

Subpart  522.10  Service  Contract  Act  of 
1965 

2.  Section  522.1006  is  revised  to  read 
as  follows: 

522.1 006    Clauses  for  contracts  over 
$2,500. 

The  clauses  prescribed  in  FAR 
22.1006  (a)  and  (b)  may  be  repeated 
verbatim  in  solicitations  and  contracts 
or  the  GSA  Form  2166.  Service  Contract 
Act  of  1965  (As  Amended)  and 


Statement  of  Equivalent  Rates  for 
Federal  Hires,  may  be  used. 


PART  522— (AMENDED] 
552.222-43    [Rwnovcd]. 
3.  Section  552.222-43  s  removed. 


Dated:  August  27, 1993. 
Richard  H.  Hopf,  ID, 
Associate  Administrator  for  Acquisition 
Policy. 
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Proposed  Rules 


Federal  Eegistar 

Vol.  58,  No.  173 

Thursday,  September  9,  1993 


This  section  of  the  FEDERAL  REGISTER 
contains  notices  to  the  potjiic  of  the  proposed 
issuance  of  rules  and  regulations  The 
purpose  of  these  notices  is  to  give  interested 
persons  an  opportunity  to  participate  in  the 
rule  niaking  prior  to  this  adoption  of  the  final 
rules. 


FEDERAL  RESERVE  SYSTEM 

12  CFR  Part  215 

[Regulation  0;  Docket  No.  R-0809] 

Loans  to  Executive  Officers,  Directors, 
and  Principai  Shareholders  of  Member 
Banlcs;  Loans  to  Hoiding  Companies 
and  Affiliates 

AGENCY:  Board  of  Governors  of  the 

Federal  Reserve  System. 

ACTION:  Notice  of  proposed  rulemaking. 

SUMMARY:  The  Board  is  proposing  to 
amend  its  Regulation  O,  which  governs 
extensions  of  credit  to  insiders  of  banks. 
The  proposal  narrows  the  definition  of 
"extension  of  credit",  adopts  exceptions 
to  the  general  restrictions  on  lending  to 
insiders  and  special  restrictions  on 
lending  to  executive  officers,  and 
permits  banks  to  follow  alternative 
recordkeeping  procedures.  These 
amendments  are  intended  to  increase 
the  ability  of  banks  to  make  extensions 
of  credit  that  pose  minimal  risk  of  loss, 
to  remove  other  transactions  from  the 
regulation's  coverage,  and  to  eliminate 
recordkeeping  requirements  that  impose 
a  paperwork  burden  but  do  not 
significantly  aid  compliance  with  the 
regulation.  These  amendments  are 
expected  to  increase  the  availability  of 
credit,  particularly  in  communities 
served  by  small  banks,  and  to  reduce  the 
cost  of  compliance  with  the  regulation. 
Other  minor  revisions  to  the  regulation 
clarifying  certain  exemptions  and 
conforming  certain  provisions  to  the 
enabling  statutes  are  included  as  well. 
The  Board  is  requesting  pubUc  comment 
on  each  of  these  proposed  revisions. 
DATES:  Comments  should  be  submitted 
on  or  before  October  12.  1993. 
ADDRESSES:  Comments,  which  should 
refer  to  Docket  No.  R-0809.  may  be 
mailed  to  the  Board  of  Governors  of  the 
Federal  Reserve  System,  20th  &  C  Street. 
NW.,  Washington,  DC  20551.  to  the 
attention  of  Mr.  William  W.  Wiles, 
Secretary.  Comments  addressed  to  the 
attention  of  Mr.  Wiles  may  be  delivered 
to  the  Board's  mail  room  between  8:45 


am  and  5:15  pm,  and  to  the  security 
control  room  outside  of  those  hours. 
Both  the  mail  room  and  the  security 
control  room  are  accessible  from  the 
courtyard  entrance  on  20th  Street 
between  Constitution  Avenue  and  C 
Street.  NW.  Comments  may  be 
insp)ected  in  Room  B-1122  between  9:00 
am  and  5:00  pm  weekdays,  except  as 
provided  in  §  261.8  of  the  Board's  Rules 
Regarding  Availability  of  Information, 
12  CFR  261.8. 

FOR  FliRTHER  INFORMATION  CONTACT: 
Gordon  Miller.  Attorney  (202/452-2534). 
or  Stephen  Van  Meter.  Attorney  (202/ 
452-3554).  Legal  Division;  or  Stephen 
M.  Lovette.  Manager  of  Pohcy 
Implementation  (202/452-3622).  or 
William  G.  Spaniel.  Supervisory 
Financial  Analyst  (202/452-3469). 
Division  of  Banking  Supervision  and 
Regulation:  Board  of  Governors  of  the 
Federal  Reserve  System.  For  the  hearing 
impaired  only.  Telecommunication 
Device  for  the  Deaf  (TDD),  Dorothea 
Thompson  (202/452-3544),  Board  of 
Governors  of  the  Federal  Reserve 
System,  20th  &  C  Street,  NW.. 
Washington.  DC  20551. 

SUPPLEMENTARY  INFORMATION: 
I.  Consumer  Installment  Paper 

Section  22(h)  of  the  Federal  Reserve 
Act  (Act)  governs  extensions  of  credit  by 
a  bank  to  its  executive  officers, 
directors,  and  principal  shareholders 
(insiders),  and  to  companies  controlled 
by  its  insiders  (related  interests), 
individually  and  as  a  class.  See  12 
U.S.C.  375b(4)  and  (5).  In  order  to 
permit  appropriate  revisions  of  these 
restrictions,  tne  Housing  and 
Community  Development  Act  of  1992 
(HCDA).  Pub.  L.  102-550  §  955. 106  Stat. 
3672  (1992),  authorized  the  Board  to 
adopt  exceptions  to  the  definition  of 
"extension  of  credit"  in  section  22(h)  for 
transactions  that  pose  minimal  risk  to 
the  lending  bank.  Pvirsuant  to  such 
authority,  the  Board  previously  has 
adopted  three  exceptions  to  the 
definition  for  purposes  of  calculating 
the  aggregate  lending  limit.  See  58  FR 
26507  (1993). 

The  proposed  rule  would  adopt  an 
additional  exception  to  the  aggregate 
lending  limit  for  the  discount  of 
consumer  installment  paper  from  an 
insider  with  recourse,  so  long  as  the 
bank  is  relying  primarily  upon  the 
creditworthiness  of  the  maker  of  the 


paper  and  not  on  any  endorsement  or 
guarantee  of  the  insider.* 

The  legislative  history  of  HCDA  states 
that  the  Board  should  make  a  "zero- 
based  review"  of  any  exceptions  it 
adopts.  See  138  Cong.  Rec.  S17.914-15 
(daily  ed.  October  8. 1992).  The 
proposed  exception  is  consistent  with 
this  directive.  The  Board  believes  that, 
where  the  bank  is  relying  primarily 
upon  the  creditworthiness  of  the 
underlying  maker,  the  accompanying 
extension  of  credit  to  an  insider 
transferring  the  paper  with  recourse 
poses  minimal  risk  of  loss  to  the  bank. 
In  addition,  like  the  previous  three 
exceptions,  the  proposed  exception  is 
found  in  the  National  Bank  Act.  and  is 
incorporated  as  an  exception  to  the 
individual  lending  limit  in  Regulation 
O.  See  12  U.S.C.  84(c)(8);  12  CFR 
215.2(h)  and  215.4(c). 

Although  extensions  of  credit  made  in 
conformity  with  the  proposed  exception 
would  not  count  toward  a  bank's 
aggregate  lending  hmit.  such  extensions 
of  credit  would  continue  to  be 
extensions  of  credit  under  12  CFR 
215.3(a)(4)  and  would  remain  subject  to 
the  general  requirements  foimd  at 
sections  215.4(a)  and  (b)  of  Regulation 
O.  as  a  safeguard  against  abuse  of  this 
exception. 

II.  Definition  of  "Extension  of  Credit" 

The  Board  is  proposing  three 
amendments  to  the  definition  of 
"extension  of  credit"  in  Regulation  O 
concerning  the  "tangible  economic 
benefit"  rule,  the  discount  by  a  bank  of 
obligations  sold  by  an  insider  without 
recourse,  and  the  threshold  for  treating 
credit  card  debt  as  an  extension  of 
credit. 

A.  "Tangible  Economic  Benefit"  Rule 

Regulation' O  currently  provides  that 
an  extension  of  credit  is  deemed  to  be 
made  to  an  insider  when  the  proceeds 
of  the  credit  are  used  for  the  tangible 
economic  benefit  of.  or  are  transferred 
to.  the  insider.  12  CFR  215.3(0- 
Following  the  enactment  of  the  Federal 
Deposit  Insurance  Corporation 
Improvement  Act  of  1991  (FDIOA), 
Pub.L.  102-242.  section  306  (1991). 
which  expanded  the  lending  limit 
provision  of  section  22(h)  to  cover 


<  Such  transactions  would  continue  to  constitute 
extensions  of  credit  subject  to  the  aggregate  lending 
limit  if  the  maker  of  the  consumer  installment 
paper  was  an  insider  or  a  related  interest  of  an 
insider. 


directors  and  their  related  interests, 
questions  have  been  raised  regarding  the 
scope  and  proper  application  of  the 
tangible  economic  beneflt  provision.  If 
interpreted  literally,  the  tangible 
economic  benefit  rule  would  apply 
whenever  a  bank  extends  credit  to  any 
person,  including  a  member  of  the 
general  public  with  no  other 
relationship  to  the  bank,  and  the 
proceeds  oi  the  extension  of  credit  alFe 
transferred  to  or  used  for  the  benefit  of 
an  insider  or  an  insider's  related 
interest.  For  example,  if  a  third  party 
borrowed  money  from  a  bank  in  order 
to  purchase  a  house  owned  by  one  of 
the  bank's  directors,  the  loan  would  be 
deemed  an  extension  of  credit  to  the 
director.  Similarly,  if  a  bank  financed 
the  purchase  of  consumer  goods  or 
services  from  a  company  controlled  by 
one  of  its  directors,  the  bank  would  be 
deemed  under  Regulation  O  to  have 
extended  credit  to  the  director.  The 
tangible  economic  benefit  rule  was  not 
intended  to  reach  arm's-length,  bona 
fide  transactions  with  the  general 
public,  and  the  proposed  amendment 
would  confirm  that  fact. 

The  tangible  economic  benefit  rule  is 
similar  to  a  provision  contained  in 
section  23A  of  the  Act,  and  was  adopted 
at  a  time  when  the  Board  was  required 
by  section  22(h)  to  use  the  definition  of 
"extension  of  credit"  found  in  section 
23A.  See  Pub.  L.  95-630  §  104,  92  Stat. 
3644  (1978).  The  definition  of  extension 
of  credit  in  section  22(h),  however,  is  no 
longer  tied  to  section  23A,  and  the 
Board  is  authorized  to  adopt  appropriate 
definitions  of  terms  in  the  statute.  See 
12  U.S.C.  375b{9){D)  and  375b(10).  The 
Board  believes  that  the  difficulties  that 
have  arisen  with  regard  to  the 
application  of  the  tangible  economic 
benefit  rule  can  be  remedied  by 
providing  explicitly  that  the  rule  does 
not  apply  to  an  arms-length'  extension 
of  credit  by  a  bank  to  a  third  party 
where  the  proceeds  of  the  credit  are 
used  to  finance  the  bona  fide  acquisition 
of  property,  goods,  or  services  from  an 
insider  or  an  insider's  related  interest. 

Extensions  of  credit  to  an  insider's 
nominee  and  transactions  in  which  the 
proceeds  of  the  credit  are  loaned  to  an 
insider  would  continue  to  be  covered  by 
the  rule.  The  Board  notes  that  other 
provisions  in  the  definition  of 
"extension  of  credit"  would  continue  to 
reach  transactions  in  which  an  insider 
actually  becomes  obligated  to  a  bank, 
"whether  the  obligation  arises  directly 


or  indirectly,  oi  because  of  an 
endorsement  on  an  obligation  or 
otherwise,  or b' any  neans 
whatsoever."  11 CFR  215.3(a)(8). 

B.  Discounting  Obligations  Without 
Recourse 

Currently,  Regulation  O  includes 
within  the  definition  of  "extension  of 
credit"  any  "diM:ount  of  promissory 
notes,  bills  of  exchange,  conditional 
sales  contracts,  or  siriilar  paper, 
whether  with  o  •  without  recourse."  12 
CFR  215.3(a)(5'  (emphasis  added).  At 
the  time  this  provisic  n  was  adopted,  the 
Board  was  required  ty  section  22(h)  to 
include  such  items  ii  the  regulatory 
definition  of  extensicn  of  credit.' 
However,  the  cjrrent  statutory 
definition  does  not  n^quire  the  inclusion 
of  such  items  vhere  he  transaction  is 
made  without  lecourse  to  the 
transferor.*  The  proposed  rule  would 
delete  this  pro\'ision  so  as  to  exclude 
non-recourse  transac  ions.  Transactions 
entered  into  with  recourse  to  the 
transferor  would  continue  to  be  covered 
under  other  provisions  of  the  definition. 
See  12  CFR  215.3(a)(i)  and  (8). 

The  Board  bf  lieve?  that  the  proposed 
modification  would  1  le  consistent  with 
the  purposes  of  Regulation  O  and  the 
Act.  Neither  tha  stati  te  nor  the 
regulation  is  designe d  or  intended  to 
cover  all  transaction.'  between  a  bank 
and  its  insiders,  but  only  to  cover 
transactions  involving  an  extension  of 
credit  to  the  in.^.ider  from  the  bank.  Non- 
recourse transactions  resemble  a 
purchase  of  assets  more  than  an 
extension  of  credit,  and  adoption  of  the 
proposed  chanj^e  would  conform  the 
treatment  of  those  transactions  with  the 
treatment  of  oUier  as.-^et  purchases 
between  a  bank  and  its  insiders. 
Moreover,  thesu  non-recourse 
transactions  do  not  constitute 
"extensions  of  >  jedit "  to  the  transferor 


a  In  order  to  satisfy  this  requirement,  the 
extension  of  credit  to  the  general  public  must  be  on 
terms  that  would  satisfy  the  standard  set  forth  in 
S  21S.4(a)  of  Regulation  O  if  the  extension  of  credit 
was  being  made  directly  to  an  Insider  or  an 
insider's  related  intaraat 


>  The  current  def 
in  Regulation  O  w& 
Board  substantially 
to  implement  the  Fi 
Act  of  1978  (FTRA). 
3644  (1976).  44  FR 
section  22(b)  to  the 
the  definition  of  "e: 
section  23A.  At  tha' 
included  the  above- 
the  discount  of  pap< 
recourse.  See  Pub.  I 
(1966). 

*  The  statutory  cr^ 
deleted  from  sectioi 
230§410,  96StaL  1 
new  definition  of  "c 
22(h),  which  applie 
makes  or  renews  a  I 
enters  into  any  simi 
which  a  person  hea 
its  equivalent  to  the 
This  definition  doet 
as  the  purchase  of  a; 


nition  of  "extension  of  credit" 
adopted  in  1979.  when  the 
amend  ~>d  the  regulation  in  order 
nancial  Institutions  Regulatory 
Pub.  L  95-630  S  104.  92  Stat. 
12963  (.979).  FIRA  added 
Act,  which  in  turn  incorporated 
tension  of  credit"  contained  in 
lime,  section  23A's  definition 
referenced  provision  concerning 
a  acqu  red  with  or  without 
89-4a5$12.  SOStat.  241 

)Ss-ref(Tence  to  section  23A  was 
22(h)  n  1982.  S«e  Pub.  L  97- 
S20  (l!«2).  FDIOA  added  a 
xtensirn  of  credit"  to  section 
whenever  a  member  bank 
>an,  grants  a  line  of  credit,  or 
ar  transaction  as  a  result  of 
mes  oMigated  to  pay  money  or 
bank.  .<ee  12  U.S.C  37Sb(9)(D). 
not  cover  all  transactions,  such 
sets,  covered  by  section  23A. 


under  the  National  Bank  Act  as 
interpreted  by  the  Office  of  the 
Comptroller  of  the  Currency.  See  12 
U.S.Q  84(b)(1);  12  CFR  32.2(a).  These 
transactions  would  continue  to  be 
governed  by  general  standards  of  safety 
and  soundness,  prohibitions  against 
fraud  and  abuse,  and  corporate  fiduciary 
duties.5 

C.  Credit  Card  Plan  Indebtedness 

Regulation  O  currently  exempts  from 
the  definition  of  "extension  of  credit" 
indebtedness  of  S5,000  or  less  arising 
through  any  general  arrangement  by 
which  a  bank:  (1)  Acquires  charge  or 
time  credit  accounts;  or  (2)  Makes 
payments  to  or  on  behalf  of  participants 
in  a  bank  credit  card  plan  or  other  open- 
end  credit  plan. 

To  qualify  for  the  exemption,  the 
indebtedness  must  be  on  market  terms 
and  must  not  involve  prior  individual 
clearance  or  approval  by  the  bank  other 
than  for  the  purpose  of  determining  the 
borrower's  eligibility  and  compliance 
with  any  applicable  dollar  limit  under 
the  arrangement. 

This  credit  card  exemption,  and  the 
$5,000  Hmit,  were  enacted  in  1979. 
Since  1979,  inflation  has  reduced  the 
purchasing  power  of  this  amount  of 
credit,  and  credit  card  limits  generally 
available  to  the  public  have  increased. 
In  1979,  a  credit  limit  in  excess  of 
55,000  would  have  been  unusual. 
However,  institutions  now  routinely 
extend  credit  to  the  holders  of 
"premium"  or  "gold"  cards  in  amounts 
considerably  greater  than  $5,000. 
Accordingly,  the  Board  is  proposing  to 
increase  the  limit  from  $5,000  to 
$15,000.6  The  requirements  that  the 
credit  be  granted  on  market  terms  and 
without  prior  individual  approval 
(except  to  determine  eligibility  and 
compliance  with  the  credit  limit)  would 
be  retained,  and  would  continue  to 
protect  against  abuse. 

III.  Recordkeeping  Procedures 

Section  215.8  of  Regulation  O 
currently  requires  that  each  bank 
maintain  records  necessary  for 
compliance  with  the  insider  lending 
restrictions  of  Regulation  O.  In 
particular,  banks  are  required  to 
maintain  records  identifying  all  insiders 
of  the  bank  and  its  affiliates  and  all 
related  interests  of  those  insiders  and 
records  specifying  the  amount  and 
terms  of  all  credit  extended  to  these 
persons.  Section  215.8  further  requires 


'  in  addition,  sections  23A  and  23B  of  the  Act 
may  be  applicable  to  such  transactions  if  the  insider 
or  the  insider's  related  interest  is  an  affiliate  of  (ha 
lending  bank  as  defined  in  section  23A. 

•  The  SS.OOO  limit  would  remain  in  effect  for 
interest -bearing  overdraft  credit  plans. 
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each  bank  to  request  its  insiders  to 
identify  their  related  interests  on  an 
annual  basis. 

As  bank  holding  companies  have 
become  increasingly  large  and 
diversified,  and  as  commercial 
organizations  have  acquired  credit  card 
banks  and  limited  purpose  banks/  the 
recordkeeping  burden  imposed  by 
Regulation  O  has  become  increasingly 
large  and.  in  certain  cases,  unnecessary. 
The  Board  has  received  several  requests 
for  relief  from  the  recordkeeping 
requirements  and  believes  that  the 
issues  raised  in  those  requests  warrant 
re^latory  treatment. 

The  proposed  amendment  to  section 
215.8  would  retain  the  requirement  that 
a  bank  maintain  records  necessary  to 
ensure  compliance  with  Regulation  O. 
but  would  allow  a  bank  to  choose  an 
appropriate  method  for  doing  so.  The 
amendment  would  specify  two  methods 
for  compliance  that  are  presumptively 
sufficient,  and  would  permit  a  bank  to 
use  any  combination  of  those  two 
methods  or  a  method  of  its  own  that  was 
appropriate  given  the  particular 
circumstances  of  the  bank. 

The  first  method  identified  in  the 
proposed  regulation  is  the  current 
system  of  maintaining  a  record  of  all 
insiders  of  the  bank  and  its  affiliates  and 
all  related  interests  of  those  insiders." 
The  list  of  insiders  and  related  interests 
is  then  used  by  the  bank  to  identify  all 
existing  or  proposed  extensions  of  credit 
covered  by  Regulation  O,  to  monitor  the 
amount  thereof  subject  to  the  individual 
and  aggregate  lending  limits,  and  to 
ensure  that  all  appropriate  approval 
prtx;edures  are  followed. 

Under  the  second  method  identified 
in  the  proposed  regulation,  the  bank 
could  require  each  borrower  to  state,  at 
the  time  an  application  is  made  for  an 
extension  of  credit,  whether  the 
borrower  is  an  insider  or  a  related 
interest  of  an  insider  of  the  bank  or  one 
of  its  affiliates.  Any  affirmative 
responses  would  be  used  to  maintain  a 
list  of  insider  credits  and  to  monitor 
compliance  with  lending  limits  and 
approval  procedures. 

The  proposed  amendment  would 
eliminate  the  requirement  that  each 
bank  conduct  an  annual  survey  to 
identify  its  insiders'  related  interests. 
Banks  that  continue  to  use  the  first 
method  for  compliance  would  still  need 
to  conduct  a  survey  or  some  other 
appropriate  information-gathering 
procedure,  in  order  to  identify  insiders 


and  their  related  interests  asd  to 
monitor  changes  in  this  group.  Banks 
using  the  second  method  for 
compliance,  however,  might  not  need  to 
make  any  effort  to  identify  related 
interests  that  do  not  actually  borrow 
from  the  bank. 

By  allowing  a  bank  to  choose  a 
method  for  ensuring  compliance  that  is 
adapted  to  the  particular  circumstances 
of  the  bank,  the  proposed  amendment 
would  allow  banks  to  minimize 
unnecessary  recordkeeping,  hi  certain 
cases,  a  combination  of  methods  might 
be  considered  to  be  appropriate.  For 
example,  a  bank  that  actively  made 
personal  loans  but  made  very  few 
commercial  loans  might  choose  to 
continue  surveying  insiders  about  their 
personal  borrowing  but.  instead  of 
asking  its  insiders  about  their  related 
interests,  might  choose  to  ask  all 
commercial  borrowers  when  a  loan  was 
applied  for  or  renewed  whether  they 
were  related  interests  of  insiders.  By 
identifying  all  extensions  of  credit  to 
related  interests  through  the  lending 
process,  the  bank  would  make  a  survey 
of  related  interests  unnecessary." 

In  some  cases,  a  bank  may  not  need 
to  maintain  any  records  concerning 
related  interests  of  insiders.  For 
example,  under  the  Competitive 
Equality  Banking  Act  of  1987  (CEBA). 
an  institution  qualifies  as  a  credit  card 
bank  only  if  it  "does  not  engage  in  the 
business  of  making  commercial  loans." 
12  U.S.C.  1841(c)(2)(F)(v).  Because  any 
extension  of  credit  to  a  company  or 
pohtical  or  campaign  committee  would 
constitute  a  commercial  loan,  CEBA 
credit  card  banks  are  effectively 
prohibited  from  extending  credit  to 
related  interests  of  insiders.  Therefore, 
no  purpose  is  served  by  the  current  rule 
requiring  CEBA  credit  card  banks  to 
identify  related  interests  of  their 
insiders.  Other  financial  institutions, 
including  certain  trust  companies, 
thrifts,  and  other  institutions  that  may 
refrain  from  making  commercial  loans, 
also  may  determine  that  maintaining 
records  on  related  interests  of  insiders  is 
unnecessary. 

The  suitability  of  any  procedure  for 
monitoring  lending  to  insiders  and  their 
related  interests  must  be  determined,  of 
course,  on  the  basis  of  the  effectiveness 
of  the  procedure  in  preventing 
violations  of  law  and  insider  abuse.  Any 
alternative  recordkeeping  procedure 
must  sufficiently  identify  extensions  of 
credit  covered  by  Regulation  O  to 
ensure  that  proper  monitoring  of  and 


'See  12  U.S.C  1841(c)(2). 

•  Undar  the  proposal,  the  list  could  be  updated 
through  an  annual  request  to  insiders  to  identify 
related  interests,  as  required  by  the  current 
regulation,  or  tbrou^  some  other  appropriate 
mechanism. 


■  Similarly,  a  bank  that  extends  credit  only  in  the 
United  States  might  be  able  to  devise  an  adequate 
recordkeeping  system  that  does  not  track  insiders 
of  its  overseas  alTiUates  or  the  related  intarests  of 
such  insiders. 


compliance  with  inader  lending 
restrictions  is  maintained. 

The  Board  seeks  specific  comment  on 
whether  any  recordkeeping  methods 
other  than  the  two  identified  in  the 
proposed  regulation  should  be 
considered  presumptively  sufficient. 
The  Board  also  seeks  comment  on 
whether  the  proposal  on  recordkeeping 
provides  sufficient  guidance  to 
institutions  and  examiners  regarding 
what  constitutes  adequate 
recordkeeping. 

IV.  Loans  to  Executive  Officers 

A.  General  Purpose  Loans 

Section  22(g)  of  the  Act  governs 
extensions  of  credit  by  a  bank  to  its 
executive  officers.  Section  22(g) 
provides  that  a  bank  may  make  certain 
home  mortgage  loans  and  educational 
loans  to  its  executive  officers  without 
any  restriction  as  to  amount.  However, 
a  bank  may  not  make  loans  to  its 
executive  officers  for  other  purposes  in 
excess  of  an  amount  prescribed  by  the 
appropriate  federal  banking  agency.  See 
12  U.S.C.  375a(4).  Pursuant  to  this 
authority,  the  Board  has  authorized  a 
bank  to  extend  credit  to  its  executive 
officers  for  general  pur{X)ses  in  an 
amount  equal  to  the  greater  of  $25,000 
or  2.5  percent  of  the  bank's  capital  and 
unimpaired  surplus,  but  not  to  exceed 
$100,000,  12  CFR  215.5(c)(3).  Currently, 
there  is  no  exception  to  the  Board's 
regulatory  lending  limit  on  loans  for 
other  purposes.  This  is  in  contrast  to 
other  provisions  of  Regulation  O  that 
contain  exceptions  to  lending  limits 
based  on  the  manner  in  which  the 
extension  of  credit  is  collateralized.  See 
12  CFR  215.4(c)  and  {d)(3). 

The  Board  is  proposing,  under  its 
authority  to  prescribe  by  regulation  the 
amount  of  credit  that  may  be  extended 
by  a  bank  to  its  executive  officers  for  a 
purpose  not  otherwise  specifically 
authorized,  to  exempt  an  extension  of 
credit  by  a  bank  to  its  executive  officer 
from  the  lending  limit  set  forth  in  12 
CFR  215.5(c)(3)  when  the  loan  is  fully 
secured  by: 

(a)  Obligations  of  the  United  States  or 
other  obligations  fully  guaranteed  as  to 
principal  and  interest  by  the  United 
States; 

(b)  Commitments  or  guarantees  of  a 
department  or  agency  of  the  United 
States;  or 

(c)  A  segregated  deposit  account  with 
the  lending  bank. 

The  Board  previously  has  determined 
that  extensions  of  credit  collateraUzed 
in  the  manner  described  above  pose 
minimal  risk  of  loss  to  a  bank.  See  58 
FR  26507  (1993).  In  view  of  this 
determination,  the  Board  believes  that  it 


is  consistent  with  safe  and  sound 
banking  practicas  to  increase  the 
amount  of  credit  that  a  bank  may  extend 
to  its  executive  officers  when  the  credit 
is  secured  as  described  above.  In  view 
of  the  fact  that  such  loans  would 
continue  to  be  subject  to  the  prohibition 
against  preferential  lending,  the  Board 
also  believes  that  the  proposed 
exception  would  not  lend  itself  to 
evasions  of  the  law  or  any  other  abuse. 

B.  Refinancing  of  Home  Mortgage  Loans 

Section  22(g)  of  the  Act  provides  that 
a  bank  may  make  a  loan  to  its  executive 
officer,  without  restriction  as  to  amount, 
if  the  loan  is  secured  by  a  first  lien  on 
a  dwelling  that  is  owned  by  the 
executive  officer  and  used  by  the 
executive  officer  as  a  residence  after  the 
loan  is  made.  12  U.S.C.  37Sa(2).  Section 
215.5(c)(Z)  of  Regulation  O  implements 
this  provision,  and  sets  forth  additional 
restrictions  on  such  loans. 

Questions  have  arisen  as  to  whether 
the  authority  granted  to  a  bank  in 
Regulation  O  to  finance  the  purchase, 
construction,  maintenance,  or 
improvement  of  a  residence  includes 
the  authority  to  refinance  an  existing 
extension  of  credit  that  was  made  for 
such  a  purpose.  The  Board  believes  that 
such  refinancings  qualify  as  home 
mortgage  loans  not  subject  to  the 
lending  limit  for  other  purpose  loans  to 
executive  officers. 

Under  the  pro{>osal.  the  amount  of  a 
refinancing  loan  that  may  be  included 
as  a  home  mortgage  loan,  however,  may 
not  exceed  the  actual  amount  of  the 
proceeds  thereof  that  are  used  to  repay 
the  home  mortgage  loan  that  is 
refinanced  or  for  the  purposes 
enumerated  in  the  regulation.  Funds 
that  are  paid  or  made  available  to  the 
executive  officer  in  connection  with  a 
refinancing  that  may  be  used  for 
unrestricted  purposes  would  not  be 
included  within  this  category,  and 
would  be  subject  to  the  lending  limit  for 
general  purpose  loans. 

C.  Prior  Approval  of  Home  Mortgage 
Loans 

Section  22(g)  provides  that  the  board 
of  directors  of  a  bank  must  specifically 
approve  in  advance  a  home  mortgage 
loan  to  an  executive  officer.  12  U.S.C. 
375a(2).  Regulation  O,  however,  does 
not  set  forth  this  requirement.  The 
Board  proposes  to  revise  12  CFR  215.5 
to  conform  to  the  enabling  statute. 

V  Conforming  Definition  of  "Bank" 

Subpart  B  of  Regulation  O 
implements  the  reporting  requirements 
of  title  Vin  of  FIRA,  as  amended  by  the 
Garn-St.  Germain  Depository 
Institutions  Act  of  1982,  Pub.  L  97-320 


(1982)  and  FDIOA.  12  U.S.C 
1972(2)(G).  Title  VIl  requires  disclosure 
of: 

(1)  Lending  by  a  l>ank  o  executive 
officers  and  principal  shareholders  of 
another  bank  when  there  is  a 
correspondent  accomt  relationship 
between  the  banks;  and 

(2)  The  opening  of  a  c(  rrespondent 
account  relationship  bet^reen  banks 
whan  there  is  an  extension  of  credit  by 
one  of  the  banks  to  an  executive  officer 
or  principal  sharehclder  of  the  other 
bank. 

Subpart  B  of  Regulation  O  requires  an 
executive  officer  or  principal 
shareholder  of  a  back  to  report  to  the 
bank  each  year  if  the  person  or  any 
related  interest  of  the  person  borrowed 
during  the  prior  cah  nda'  year  horn  a 
correspondent  bank  of  the  bank.  1 2  CFR 
215.22. 

As  originally  enacted,  a 
correspondent  bank  was  defined  in  title 
VIII  of  FIRA  to  inckde  e  bank  as 
defined  in  the  Bank  Holding  Company 
Act.  Title  VIII  was  Sibsequently 
amended  to  include  in  the  definition  a 
mutual  savings  banV ,  a  savings  bank, 
and  a  savings  associ  )tion  as  defined  in 
section  3  of  the  Fedtral  Deposit 
Insurance  Act.  12  U  S.C.  1971  and 
1972(H).  The  Board  proposes  to  amend 
the  definition  of  bank  in  subpart  B  of 
Regulation  O  to  cononn  the  rule  to  the 
statutory  amendmerts. 

VI.  Request  for  Comments 

The  Board  requests  public  comment 
on  all  of  the  proposals  dt:'scribed  above. 
The  Board  also  asks  that  commenters 
identify  additional  amendments  to 
Regulation  O  that  th?y  balieve  would 
reduce  the  burden  inposed  by 
Regulation  O  withoi  t  adversely 
affecting  the  safety  and  M)undness  of 
affected  institutions 

In  connection  witli  previous 
rulemaking  by  the  Bsarc  to  adopt 
exceptions  to  the  de  inition  of  extension 
of  credit  for  purposes  of  the  aggregate 
lending  limit,  the  Beard  received  three 
comments  specifically  favoring  the 
proposal  to  adopt  ar  exception  to  the 
aggregate  insider  lerding  limit  for  the 
purchase  of  certain  c  onsumer 
installment  paper,  ti<o  comntents 
specifically  favoring  the  proposal  to 
limit  the  applicatior  of  the  tangible 
economic  benefit  ru  e.  ^'VO  comments 
s{>ecifically  favoring  the  proposal  to 
remove  from  the  def  nition  of  extpnsion 
of  credit  the  discourt  of  obligations  sold 
by  an  insider  or  a  re  ated  interest  of  an 
insider  without  recourse .  and  three 
comments  specifically  fovortng  the 
adoption  of  excepticns  ti  the  limit  on 
lending  to  executive  offi:»rs.  The  Board 
also  received  six  conments  fevering  the 


proposal  to  adopt  the  exception  for 
certain  consumer  installment  paper 
described  above  as  part  of  a  broader 
incorporation  of  exceptions  to  the 
definition  of  extension  of  credit 
contained  in  the  National  Bank  Act.  See 
58  FR  26507  (1993).  Those  comments 
will  be  considered  in  connection  with 
the  current  proposals. 

VII.  Initial  Regulatory  Flexibility  Ad 
Analysis 

The  Regulatory  Flexibihty  Act  (5 
U.S.C.  601  et  seq.)  requires  an  agency  to 
publish  an  initial  regulatory  fiexibility 
analysis  with  any  notice  of  proposed 
rulemaking.  Two  of  the  requirements  of 
an  initial  regulatory  fiexibility  analysis, 
a  description  of  the  reasons  why  the 
action  by  the  agency  is  being 
considered,  and  a  statement  of  the 
objectives  of.  and  legal  basis  for,  the 
proposed  rule  (5  U.S.C.  603(b)),  are 
contained  in  the  supplementary 
information  above. 

The  Board's  proposals  impose  Uttle 
additional  reporting  or  recordkeeping 
requirements,  and  there  are  no  relevant 
federal  rules  that  duplicate,  overlap,  or 
confiict  with  the  proposed  rule.  The 
proposed  exception  to  the  aggregate 
insider  lending  limit,  clarification  of  the 
tangible  economic  benefit  rule,  and 
exception  to  the  definition  of  extension 
of  credit  would  apply  to  all  banks, 
regardless  of  size.  These  proposals 
should  not  have  a  negative  economic 
impact  on  small  institutions.  Instead, 
they  should  reduce  regulatory  burden 
for  banks,  particularly  in  small 
communities  and  rural  banking  markets 
where  local  business  people  who 
originate  consumer  installment  paper 
and  other  credit  transactions  with  the 
general  public  are  likely  to  serve  as 
directors  of  a  bank.  In  addition,  the 
proposed  exception  to  the  aggregate 
lending  Umit  should  inrjease  the  ability 
of  banks  to  make  loans  and  other 
extensions  of  credit  that  pose  little  or  no 
risk  of  loss,  and  to  attract  and  retain 
outside  directors.  The  proposed 
exception  should  also  reduce  the 
complications  in  maintaining  dual 
systems  for  compliance  with  both  the 
individual  lending  limit  and  the 
aggregate  lending  limit  in  Regulation  O. 

The  proposed  elimination  of 
recordkeeping  requirements  for 
monitoring  insider  lending  should  also 
reduce  the  burden  of  maintaining 
records  when  those  records  are 
unnecessary  or  largely  ineffective  to 
ensure  compliance  with  insider  lending 
limits  and  other  requirements  under 
Regulation  O.  It  is  anticipated  that  the 
alternative  recordkeeping  that  banks 
may  choose  to  implement  would  be 
adapted  to  the  particular  circumstances 
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of  the  banks'  lending  practices,  and 
therefore  to  be  less  burdensome  to 
maintain.  The  amendment  of  the 
definition  of  bank  in  subpart  B  of 
Regulation  O  may  require  additional 
reporting  by  executive  officers  and 
principal  shareholders  of  banks.  These 
reports,  however,  are  required  by 
statute. 

The  proposed  increase  in  the  amount 
of  pre-approved  credit  that  may  be 
extended  under  a  credit  card  plan 
without  constituting  an  extension  of 
credit  under  Regulation  O,  and  the 
proposed  revisions  to  the  restrictions  on 
lending  to  executive  officers,  would 
apply  to  all  banks,  regardless  of  size. 
These  proposals  should  not  have  a 
negative  impact  on  small  institutions. 
They  should  increase  the  ability  of 
banks  to  make  loans  and  other 
extensions  of  credit  that  pose  little  or  no 
risk  of  loss,  and  to  attract  and  retain 
executive  officers.  Conforming  the 
requirements  for  home  mortgage  loans 
to  executive  officers  to  the  enabling 
statute  is  required  by  such  statute. 

Vni.  Paperwork  Reduction  Act 

In  accordance  with  the  Paperwork 
Reduction  Act  of  1980.  44  U.S.C.  3507. 
and  5  CFR  1320.130,  the  proposed 
amendments  to  Regulation  O  will  be 
reviewed  by  the  Board  imder  authority 
delegated  by  the  Office  of  Management 
and  Budget  after  consideration  of  the 
comments  received  during  the  public 
comment  period.  The  Board  has 
preliminarily  determined  that  the 
revisions  do  not  significantly  increase 
the  burden  of  the  reporting  institutions. 
The  proposed  changes  are  expected  to 
reduce  regulatory  burden  for  some 
banks,  particularly  small  community 
and  rural  banks,  but  the  estimated  effect 
on  aggregate  burden  calculations  is  not 
deemed  to  be  significant. 

List  of  Subjects  in  12  CFR  Part  215 

Credit.  Federal  Reserve  System. 
Penalties.  Reporting  and  recordkeeping 
requirements. 

For  the  reasons  set  forth  in  the 
preamble,  and  pursuant  to  the  Board's 
authority  under  section  22(h)  of  the 
Federal  Reserve  Act  (12  U.S.C.  375b) 
and  section  955  of  HCDA,  the  Board  is 
proposing  to  amend  12  CFR  Part  215, 
subpart  A.  as  follows: 

PART  215— LOANS  TO  EXECUTIVE 
OFRCERS,  DIRECTORS.  AND 
PRINCIPAL  SHAREHOLDERS  OF 
MEMBER  BANKS 

1.  The  authority  citation  for  part  215 
continues  to  read  as  follows: 


Authority:  12  U.S.C.  248(i).  375a(10), 
375b(10J.  1817(k){3)  and  1972(2)(F)(ix).  Pub. 
L.  102-550, 106  Stat.  3895  (1992). 

Subpart  A— Loans  by  Mambar  Banks  to 
Thair  ExacutWa  Offlcars,  Directors,  and 
Principal  Sharaholdars 

2.  Section  215.3  is  amended  as 
follows: 

a.  By  removing  paragraph  (a)(5)  and 
redesignating  paragraphs  (a)(6)  through 
(a)(8)  as  paragraphs  (a)(5)  through  (a)(7); 

b.  By  removing  the  word  "or'  at  the 
end  of  paragraph  (b)(4),  amending 
paragraph  (b)(5)(ii)  introductory  text  by 
removing  the  phrase  "interest-bearing 
overdraft  credit  plan  of  the  type 
specified  in  section  215.4(e)  of  this 
part,"  removing  the  period  at  the  end  of 
paragraph  (b)(5)(ii)(B)  and  adding  in  its 
place  a  semicolon  followed  by  the  word 
"or",  and  adding  a  new  paragraph  (b)(6), 
to  read  as  follows;  and 

c.  By  revising  paragraph  (f),  to  read  as 
follows: 

S  21 5.3    Extension  of  credit 

(b)*" 

(6)  Indebtedness  of  $5,000  or  less 
arising  by  reason  of  an  interest -bearing 
overdraft  credit  plan  of  the  type 
specified  in  §  215.4(e)  of  this  part. 

(f)  (1)  In  general.  An  extension  of 
credit  is  considered  made  to  an  insider 
to  the  extent  that  the  proceeds  of  the 
extension  of  credit  are  used  for  the 
tangible  economic  benefit  of,  or  are 
transferred  to,  the  insider. 

(2)  Exception.  An  extension  of  credit 
is  not  considered  made  to  an  insider 
under  paragraph  (f)(1)  when  the  credit 
is  extended  on  terms  that  would  satisfy 
the  standard  set  forth  in  §  215.4(a)  of 
this  part  for  extensions  of  credit  to 
insiders  and  the  proceeds  of  the 
extension  of  credit  are  used  in  a  bona 
fide  transaction  to  acquire  property, 
goods,  or  services  from  the  insider. 

3.  Section  215.4  is  amended  by 
redesignating  paragraph  (d)(3)(iv)  as 
paragraph  (d)(3)(v),  and  adding  a  new 
paragraph  {d)(3)(iv)  to  read  as  follows: 

1215.4    General  prohibitions. 

*        •         •         •         • 

(iv)  Extensions  of  credit  arising  from 
the  discount  of  negotiable  or 
nonnegotiable  installment  consumer 
paper  that  is  acquired  from  an  insider 
and  carries  a  full  or  partial  recourse 
endorsement  or  guarantee  by  the 
insider,  if— 

(A)  The  bank's  files  or  the  knowledge 
of  its  officers  of  the  financial  condition 
of  each  maker  of  such  consumer  paper 
is  reasonably  adequate; 

(B)  An  officer  of  the  bank  designated 
for  that  purpose  by  the  board  of 
directors  of  the  bank  certifies  in  writing 


that  the  bank  is  relying  primarily  upon 
the  responsibility  of  each  maker  for 
payment  of  the  (^ligation  and  not  upon 
any  endorsement  or  guarantee  by  the 
insider;  and 

(C)  The  maker  of  the  instrument  is  not 
an  insider. 

4.  Section  215.5  is  amended  by 
revising  paragraph  {c)(2),  redesignating 
paragraph  (c)(3)  as  paragraph  (c)(4). 
adding  a  new  paragraph  (c)(3).  and  by 
revising  paragraph  {c)(4).  to  read  as 
follows: 

S  21 5.5    Additional  restrictions  on  loans  to 
executive  officers  of  member  banks. 

•        •        *        •        • 

(c)*** 

(2)  with  the  specific  prior  approval  of 
the  board  of  directors,  in  any  amount  to 
finance  or  refinance  the  purchase, 
construction,  maintenance,  or 
improvement  of  a  residence  of  the 
executive  officer,  provided — 

(i)  the  extension  of  credit  is  secured 
by  a  first  lien  on  the  residence  and  the 
residence  is  owned  (or  expected  to  be 
owned  after  the  extension  of  credit)  by 
the  executive  officer,  and 

(ii)  in  the  case  of  a  refinancing,  the 
amount  thereof  does  not  exceed  the 
actual  amount  of  the  proceeds  thereof 
used  to  repay  the  original  extension  of 
credit  made  under  this  paragraph  (c)(2) 
or  for  any  of  the  purposes  enumerated 
in  this  paragraph  (c)(2): 

(3)  in  any  amount,  if  the  extension  of 
credit  is  secured  in  a  manner  described 
in  paragraphs  (d)(3)(i)  through  (iii)  of  § 
215.4  of  this  part:  and 

(4)  for  any  other  purpose  not  specified 
in  paragraphs  (c)(1)  through  (c)(3)  of  this 
section,  if  the  aggregate  amount  of 
extensions  of  credit  to  that  executive 
officer  under  this  paragraph  does  not 
exceed  at  any  one  time  the  higher  of  2.5 
percent  of  the  bank's  unimpaired  capital 
and  unimpaired  surplus  or  $25,000,  but 
in  no  event  more  than  $100,000. 

5.  Section  215.8  is  revised  to  read  as 
follows: 

1 21 5.8    Records  of  member  t>anks. 

(a)  In  general.  Each  member  bank 
shall  maintain  records  necessary  for 
compliance  with  the  requirements  of 
this  part. 

(b)  Methods  of  recordkeeping. 
Acceptable  methods  of  complying  with 
paragraph  (a)  are: 

(1)  Maintaining  records  that 
identify — 

(i)  Each  executive  officer,  director,  or 
principal  shareholder  of  the  member 
bank  and  each  related  interest  of  such 
person;  and 

(ii)  Tthe  amount  and  terms  of  each 
extension  of  credit  by  the  member  bank 
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to  such  person  and  any  related  interests 
of  that  person;  or 

(2)  As  part  of  each  extension  of 
credit — 

(i)  Requiring  that  the  borrower 
indicate  whether  the  borrower  is,  or  is 
a  related  interest  of,  an  executive  officer, 
director,  or  principal  shareholder  of  the 
member  bank;  and 

(ii)  Maintaining  records  that  identify 
the  amoimt  and  terms  of  each  extension 
of  credit  by  the  member  bank  to 
borrowers  so  identifying  themselves;  or 

(3)  Employing  any  other  method  that 
ensures  compliance  with  the 
requirements  of  this  part,  given  the 
particular  circumstances  of  the  member 
bank. 

6.  Section  215.21  is  amended  by 
replacing  the  word  "1841(c)"  in 
paragraph  (a)  with  the  words  "1971  and 
1972". 

By  order  of  the  Board  of  Governors  of  the 
Federal  Reserve  System,  September  3. 1993. 
William  W.  Wikt, 
Secretary  of  the  Board. 
(PR  Doc.  93-21966  Piled  9-8-93;  8:45  ami 
BtuMSCooc  ei^et-r 


DEPARTMENT  OF  TRANSPORTATION 

Federal  Aviation  Administration 

14CFRCha|>tarl 

[Summary  Notice  Na  Pn-S3-t5] 

Petition  for  Ruiamaking;  Summary  of 
Petitions  Recaivad;  Dispositiorts  of 
Petitions  Issued 

agency:  Federal  Aviation 
Administration  (FAA),  DOT. 
ACnON:  ^k)tice  of  petitions  for 
rulemaking  received  and  of  dispositions 
of  prior  petitions. 

SUMMARY:  Pursuant  to  FAA's  rulemaking 
provisions  governing  the  application, 
processing,  and  disposition  of  petitions 
for  rulemaking,  this  notice  contains  a 
summary  of  certain  petitions  requesting 
the  initiation  of  rulemaking  procedures 
for  the  amendment  of  specified 
provisions  of  the  Federal  Aviation 
Regulations  and  of  denials  or 
withdrawals  of  certain  petitions 
previously  received.  TIm  purpose  oi  this 
notice  is  to  Improve  the  public's 
awareness  of,  and  participation  in,  this 
aspect  of  FAA's  regulatory  activities. 
Neither  pubhcation  of  this  notice  nor 
the  inchision  or  omission  of  informati<m 
in  the  summery  is  intended  to  afiect  the 
legal  status  of  any  petltkn  or  its  final 
disposition. 

DATES:  CommeDts  on  petitiaas  received 
must  identify  the  petition  docket 


number  involved  ar  d  nost  be  received 
Novembers,  1993. 
ADDRESSES:  Send  ccmnrents  on  any 
petition  in  triplicate  to;  Federal 
Aviation  Administntion,  Office  of  the 
Chief  Counsel,  Attn  Rules  Docket  No. 

,  800  Independence  Avenue 

SW.,  Washington.  EC  23591. 

The  petition,  any  comments  received, 
and  a  copy  of  any  final  disposition  are 
Bled  in  the  assignee  re^iulatory  docket 
and  are  available  fa  examination  in  the 
Rules  Docket  (AGC-  10).  room  915G. 
FAA  Headquarters  Building  CFOB  lOA), 
800  Independence  >Lve  ,  SW., 
Washington,  DC  20;  91  telephone  (202) 
267-3132, 

FOR  FURTHER  INFORMATION  CONTACT: 
Mr.  Frederick  M.  Hi  yn<  s.  Office  of 
Rulemaking  (ARM-i),  Fedwal  Aviation 
Administration,  30C  Independence 
Avenue,  SW.,  Washington.  DC  20591; 
telephone  (202)  267-3939. 

This  notice  is  pub  listed  pursuant  to 
paragraphs  (b)  and  (')o'§  11.27  of  part 
11  of  the  Federal  Aviation  RegulatiotM 
(14  CFR  part  11). 

Issued  io  Wa^ingtoa,  DC  on  September  1, 
1993. 

D— Id  P.  Byrne, 

Assistant  Chief  Coamei  fo-Regahtions. 

Petitions  Ear  Rulenuikiiig 

Z>ocicetAfo..- 27064 

Petitioner  North  Ceiitrd  Airways,  Inc. 

Regulations  Affectei':  1 4  CFR  61.71(b) 

Description  of  Rulechaige  Sought: To 
allow  graduates  tc  a|  pfy  for  a 
certificate  within  :80  days  after 
graduation  from  aii  appropriate  source 
given  by  a  part  14    pilot  school. 

Petitioner's  Reason  }oi  the  Request:  The 
petitioner  feels  tlu  t  or  operational 
and  economical  reasons,  ground 
training  at  the  f>art  141  fli^t  school 
is  freqiiently  cond  jcted  separately 
from  fUght  trainin;;  tad  results  in 
students  completuig  the  ground 
training,  with  subtec^uent  Fi\A 
written  test,  many  n  onths  ahead  of 
the  flight  training.  The  requested  rule 
change  will  provic  e  relief  from 
financial  and  weather-related 
pressures  for  part  i'  1  graduates. 

Docket  No.:  27399 

Petitioner  Richardsc  r ,  Berlin  A 
Mordlio 

Regulations  Affectec :  14  CFR  61.77, 
63.23,  91.60,  129.13.  and  129.15 

Description  ofRuhci mge  Sought:  To 
require  that  every  r.  rcrafi  listed  on  a 
carrier's  operation  i  specifications  be 
for  the  exclusive  u»)  of  that  carrier 
and  not  be  listed  on  the  operations 
specifications  of  air'  other  carriw; 
prohibit  the  practi<:f-  of  leasing  fli^t 
crew  members,  exr«ot  in  the  context 
of  the  vret  leasee  (^^l-ere  a  carrier 


leases  both  an  aircraft  and  its  fli^t     , 
crew  members  from  another  certified 
carrier)  or  require  leasing  agents  who 
lease  flight  crew  members  to  register 
with  the  FAA  and  to  file  appropriate 
documents  reflecting  such  activities 
to  provide  a  mechanism  for  the  FAA 
to  verify  that  the  leasing  agent  has 
ensured  the  qxialification  and 
currency  of  all  leased  flight  crew 
members;  impose  upon  foreign  air 
carriers  directly  a  requirement  that 
they  only  use  duly  licensed  or 
certified  flight  crew  members;  aiul 
require  that  flight  crew  members 
seeking  special  purpose  certificates 
may  not  simultaneously  hold  U.S. 
aviation  Ucenses. 
Petitioner's  Reason  for  the  Request:  The 
petitioners  feel  thiat  the  disparate 
regulatory  oversight,  accorded  some 
foreign  air  carriers  serving  U.S. 
markets  under  part  129,  poees  a 
serious  threat  to  the  lives  and  safety 
of  citizens  who  live  and  work  in 
southern  Florida.  Additionally,  such 
unequal  treatment  also  places  the 
petitioners  at  a  distinct  competitive 
disadvantage,  relative  to  those 
operators  that  function  outside  the 
regulatory  framework  of  part  121. 

IFR  Doc.  93-21969  PUed  »-»-03:  6:45  «nl 

BiLUNC  CODE  4S1«-ta>« 


14  CFR  Part  39 

CDocket  No.  93-CE-4S-AOI 

Ainvorthlnasa  Directfvaa:  Altiad  Signal 
Aerospace  Company,  Air  Transport 
Avionics  (Formerty  Ber>dlx/King  Mr 
Transport  Avionics  Division)  Traffic 
Alert  and  Collision  Avoidance  System 
II  Processors 

AGENCY:  Federal  Aviation 
Administration,  DOT. 

ACTION:  Notice  of  proposed  rulemaking 
(NPRM). 

SUMMARY:  This  document  proposes  to 
adopt  a  new  airworthiness  directive 
(AD)  that  would  apply  to  certain  Allied 
Sigr^al  Aerospace  Company,  Air 
Transport  Avionics  (Allied  Signal) 
Traffic  Alert  and  Collision  Avoidance 
System  (TCAS)  n  processors  that  are 
installed  on  aircraft.  The  proposed 
action  would  require  replacing  the 
existing  TCAS  II  processor  with  a  new 
procwssor  that  incorporates  updated 
computer  logic.  The  development  of 
candidate  enhancements  to  TCAS  D 
logic  that  improves  its  utility  and 
increases  its  overall  operational 
acceptance  prompted  the  prrtposed 
action.  The  acticms  specified  by  the 
proposed  AD  are  intended  to  prevent 
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collisions  or  near  misses  caused  by 
incompatibility  between  the  TCAS II 
processors  and  the  current  air  traffic 
control  system. 

DATES:  Comments  must  be  received  on 
or  before  October  15. 1993. 

AOORCSSES:  Submit  comments  in 
triplicate  to  the  Federal  Aviation 
Administration  (FAA).  Central  Region. 
Office  of  the  Assistant  Chief  Counsel. 
Attention:  Rules  Docket  No.  93-CE-46- 
AD.  room  1558.  601  E.  12th  Street. 
Kansas  City.  Missouri  64106.  Comments 
may  be  inspected  at  this  location 
between  8  a.m.  and  4  p.m..  Monday 
through  Friday,  holidays  excepted. 

Information  that  relates  to  the 
proposed  AD  may  be  examined  at  the 
Rules  Docket  at  the  address  above. 

FOR  FURTHER  INFORMATJON  CONTACT:  Mr. 
A.E.  Clark.  Manager.  Systems  and 
Equipment  Branch.  FAA.  Atlanta 
Aircraft  Certification  Office,  1669 
Phoenix  Parkway,  suite  210C,  Atlanta. 
Georgia  30349:  Telephone  (404)  991- 
3020;  Fncsimile  (404)  991-3606. 

SUPPLEMENTARY  INFORMATION: 

Comments  Invited 

Interbsted  persons  are  invited  to 
participate  in  the  making  of  the 
proposed  rule  by  submitting  such 
written  data,  views,  or  arguments  as 
they  may  desire.  Communications 
should  identify  the  Rules  Docket 
number  and  be  submitted  in  triplicate  to 
the  address  specified  above.  All 
communications  received  on  or  before 
the  closing  date  for  comments,  specified 
above,  will  be  considered  before  taking 
action  on  the  proposed  rule,  The 
proposals  contained  in  this  notice  may 
be  changed  in  light  of  the  comments 
received. 

Comments  are  sp>ecifically  invited  on 
the  overall  regulatory,  economic, 
environmental,  and  energy  aspects  of 
the  proposed  rule.  All  comments 
submitted  will  be  available,  both  before 
and  after  the  closing  date  for  comments, 
in  the  Rules  Docket  for  examination  by 
interested  persons.  A  report  that 
summarizes  each  FAA-public  contact 
concerned  with  the  substemce  of  this 
proposal  will  be  filed  in  the  Rules 
Docket. 

Commenters  wishing  the  FAA  to 
acknowledge  receipt  of  their  comments 
submitted  in  response  to  this  notice 
must  submit  a  self-addressed,  stamped 
postcard  on  which  the  following 
statement  is  made:  "Comments  to 
Docket  No.  93-CE-46-AD."  The 
postcard  will  be  date  stamped  and 
returned  to  the  commenter. 


Availability  ofNPRMs 

Any  person  may  obtain  a  copy  of  this 
NPRM  by  submitting  a  request  to  the 
FAA.  Central  Region,  Office  of  the 
Assistant  Chief  Counsel.  Attention: 
Rules  Docket  No.  93-CE-46-AD.  room 
1558.  601  E.  12th  Street,  Kansas  City. 
Missouri  64106. 

Discussion 

The  Traffic  Alert  and  Collision 
Avoidance  System  (TCAS)  is  a  system 
that  was  developed  by  the  FAA  and  the 
aviation  industry  as  a  way  of  reducing 
the  risks  of  mid-air  collisions  between 
aircraft.  In  particular.  TCAS  n  provides 
traffic  advisories  (TA)  and  resolution 
advisories  (RA).  A  TA  depicts  the 
position  of  the  traffic  relative  to  the 
TCAS  equipped  aircraft,  which  assists 
the  pilot  in  visually  acquiring  intruding 
aircraft.  An  RA  indicates  the  vertical 
rate  that  must  be  achieved  or  the 
recommended  escape  maneuver  needed 
to  maintain  safe  vertical  separation  from 
threatening  aircraft. 

Public  Law  (Pub.  L.)  100-23  currently 
requires  installing  TCAS  II  on  aircraft 
operated  under  part  121  of  the  Federal 
Aviation  Regulations  (FAR).  In  addition. 
Public  Law  101-236  establishes  a 
phased  implementation  schedule  for 
installing  TCAS  II  equipment  on  aircraft 
with  more  than  30  passenger  seats.  This 
law  also  requires  that  the  FAA  conduct, 
in  cooperation  with  the  airlines  and 
industry,  a  TCAS  Transition  Program 
(TTP)  when  TCAS  II  implementation 
was  under  way. 

The  latest  TTP  report,  whicl^i  covers 
approximately  4,500  aircraft  that 
incorporate  TCAS  II  avionics  with  a 
total  utilization  of  about  10.000  flight 
hours,  indicates  that  the  aviation 
community,  for  the  most  part,  is  very 
positive  about  the  features  and  safety  of 
TCAS  n.  The  report  also  indicates  that 
incompatibilities  between  TCAS  and  the 
existing  air  traffic  control  (ATC)  system 
exist  that  prevents  total  acceptance  of 
TCAS.  The  TTP  report  identifies 
enhancements  to  the  TCAS  logic  that 
would  improve  its  utility  and  increase 
its  overall  operational  acceptance. 

This  new  logic  package,  version  6.04A 
to  the  RTCA/DO-185.  Minimum 
Operational  Performance  Standard 
(MOPS)  and  MITRE  utter  F046-L-0056. 
dated  July  20. 1993  (hereon  referred  to 
as  "Change  6.04A").  was  developed  to 
reduce  the  number  of  low  altitude 
alerts,  high  vertical  rate  encounter 
alerts,  and  advisories. 

The  FAA  has  identified  certain  Allied 
Signal  TCAS  11  processors  as  equipment 
that  needs  "Change  6.04A"  incorporated 
in  order  to  prevent  collisions  or  near 
misses  caused  by  incompatibility 


between  the  TCAS  D  processors  and  the 
current  air  traffic  control  system. 

Since  an  unsafe  condition  has  been 
identified  that  is  likely  to  exist  or 
develop  in  other  Allied  Signal  TCAS  n 
processors  of  the  same  type  design  that 
are  installed  on  aircraft,  the  proposed 
AD  would  require  (1)  removing  from 
service  all  processors  that  do  not  have 
computer  logic  "Change  6.04A" 
incorporated;  and  (2)  mandatory 
incorporation  of  "Change  6.04A"  into 
the  TCAS  II  computer  system. 

The  affected  TCAS  II  processors  are 
not  designed  for  a  specific  aircraft  type. 
These  Allied  Signal  TCAS  II  processors 
are  installed  on,  but  not  limited  to  the 
following  airplanes: 

Airbus  Industries  Models  A300,  B4- 
103,  and  B4-203  airplanes,  and  A310, 
200,  and  300  series  airplanes; 
Beech  Model  65-s^90  airplanes; 
Boeing  727-100,  727-200,  737-200. 
737-300,  737-400. 737-500, 747-100. 
747-200.  747-300.  747SP. 757-200. 
767-200,  and  767-300  Series  airplanes; 

deHavilland  Model  DHC-8-100 
airplanes; 

Fokker  Models  F.28  Mark  1000  and 
Mark  4000  airplanes; 

General  Dynamics  Models  Convair 
340  and  440  airplanes; 

Gulfstream  Models  G-159  and  G-IV 
airplanes; 
Lockheed  LlOll  series  airplanes;  and 
McDonnell  Douglas  DC-8-60.  DG-9- 
31.  DC-9-51,  DC-10-30,  MD-11.  and 
MD-80  series  airplanes. 

The  condition  specified  by  the 
proposed  AD  is  not  caused  by  actual 
hours  time-in-service  (TIS)  of  the 
aircraft  that  the  equipment  is  installed 
in.  The  need  for  the  computer  logic 
modification  has  no  correlation  to  the 
number  of  times  the  equipment  is 
utilized  or  the  age  of  the  equipment.  For 
this  reason,  the  compliance  time  of  the 
proposed  AD  is  presented  in  calendar 
time  instead  of  hours  TIS. 

The  FAA  estimates  that  3,000  TCAS 
II  processors  in  the  U.S.  registry  would 
be  affected  by  the  proposed  AD,  that  it 
would  take  approximately  1  workhour 
per  processor  to  accomplish  the 
proposed  action,  and  that  the  average 
labor  rate  is  approximately  $55  an  hour. 
Based  on  these  figures,  the  total  cost 
impact  of  the  proposed  AD  on  U.S. 
operators  is  estimated  to  be  $165,000. 
These  figures  take  into  account  that 
none  of  the  operators  of  the  airplanes 
equipped  with  the  affected  TCAS  II 
processors  have  accomplished  the 
actions  specified  in  this  proposed  AD. 

The  regulations  proposed  nerein 
would  not  have  substantial  direct  ejects 
on  the  States,  on  the  relationship 
between  the  national  government  and 
the  States,  or  on  the  distribution  of 
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power  and  responsibilities  among  the 
various  levels  of  government.  Therefore, 
in  accordance  with  Executive  Order 
12612,  it  is  determined  that  this 
proposal  would  not  have  sufficient 
federalism  implications  to  warrant  the 
preparation  of  a  Federalism  Assessment. 

For  the  reasons  discussed  above,  I 
certify  that  this  action  (1)  is  not  a  "major 
rule"  under  Executive  Order  12291;  (2) 
is  not  a  "significant  rule"  under  DOT 
Regulatory  Policies  and  Procedures  (44 
FR  11034,  February  26, 1979);  and  (3)  if 
promulgated,  will  not  have  a  significant 
economic  impact,  positive  or  negative, 
on  a  substantial  number  of  small  entities 
under  the  criteria  of  the  Regulatory 
Flexibihty  Act.  A  copy  of  the  draft 
regulatory  evaluation  prepared  for  this 
action  has  been  placed  in  the  Rules 
Docket.  A  copy  of  it  may  be  obtained  by 
contacting  the  Rules  Docket  at  the 
location  provided  under  the  caption 
"ADDRESSES". 

List  of  Sub)ect8  in  14  CFR  Part  39 

Air  transportation.  Aircraft,  Aviation 
safety,  Safety. 

The  Proposed  Amendment 

Accordingly,  pursuant  to  the 
authority  delegated  to  me  by  the 
Administrator,  the  Federal  Aviation 
Administration  proposes  to  amend  14 
CFR  part  39  of  the  Federal  Aviation 
Regulations  as  follows: 

PART  39— AIRWORTHINESS 
DIRECTIVES 

1.  The  authority  citation  for  part  39 
continues  to  read  as  follows: 

Authority:  49  U.S.C  App.  1354(a),  1421 
and  1423;  49  U.S.C.  106(g);  and  14  CFR 
11.89. 

i  39.1 3    [AMENDED] 

2.  Section  39.13  is  amended  by 
adding  the  following  new  AD: 

Allied  Signal  Aerospace  Company,  Air 
Transport  Avionics  (formerly  Bendix/ 
King  Air  Transport  Avionics  Division): 

Docket  Ho.  93-CE-46-AD. 

Applicability:  Traffic  Alert  and  Collision 
Avoidance  System  II  processors  that  are 
installed  on,  but  not  limited  to  the  following 
airplanes  (all  serial  numbers),  certificated  in 
any  category: 

Beech  Model  6S-A90  airplanes; 

Boeing  727-100,  727-200. 737-200.  737- 
300,  737-400.  737-500,  747-100,  747-200, 
747-300.  747SP.  757-200.  767-200.  and  767- 
300  Series  airplanes; 

deHavilland  Model  DHC-6-100  airplanes; 

Fokker  Models  F.28  Mark  1000  and  Mark 
4000  airplanes; 

General  Dynamics  Models  Convair  340  and 
440  airplanes: 

Gulfstream  Models  G-159  and  G-IV 
airplanes; 

Lockheed  LlOll  series  airplanes;  and 


McDonnell  Douglas— [)C-»-60.  DC-»-31. 
DC-9-51.  DC-10-30.  MD-11.  and  MD-80 
series  airplanes. 

Compliance:  Prior  t(  December  30. 1993. 
unless  already  accomplished. 

To  prevent  collisions  cr  near  misses  caused 
by  incompatibility  t>et  ve^n  the  traffic  alert 
and  collision  avoidanca  system  (TCAS)  II 
processors  and  the  current  air  traffic  control 
system,  accomplish  ths  following: 

(a)  Remove  any  TC/  S  II  processor  with  a 
part  number  (P/N)  suf  Ix  listed  in  the 
"Existing  P/N  Suffix"  column  of  the  table 
below,  and  install  a  ccrrssponding  TCAS  II 
processor  with  a  P/N  listed  in  the  "New  P/ 
N  Suffix"  column  of  the  table  below: 


Ending  PM  tutfai 

NnrP/Ntulta 

-0102  Of  -0107  „ 

-0108 

-0203  Of -0207  

-0208 

-0301.  -0302.  Of  -0307 

-0308 

-0402.  -0405,  Of  -0407 

-0408 

-0504  Of  -0507 

-0508 

-0606  Of  -0607  

-0608 

-8101  

-0108 

(b)  Special  flight  pe  -mits  may  be  issued  in 
accordance  with  FAR  2'  .197  and  21.199  to 
operate  the  airplane  tc  i  location  where  the 
requirements  of  this  A  E  can  be 
accomplished. 

(c)  An  alternative  msihod  of  compliance  or 
adjustment  of  the  compliance  times  that 
provides  an  equivalent  evel  of  safety  may  be 
approved  by  the  Mantg^r.  Atlanta  Aircraft 
Certification  Office,  1<>69  Phoenix  Parkway, 
suite  210C.  Atlanta.  Gx  rgia  30349.  The 
request  shall  be  forwaced  through  an 
appropriate  FAA  Mail  it(  nance  Inspector, 
who  may  add  comment::  and  then  send  it  to 
the  Manager,  Atlanta  .Kircrafl  Certification 
Office. 

Note:  Information  on  coming  the  existence 
of  approved  alternative  -nethods  of 
compliance  with  this  \D,  if  any.  may  be 
obtained  from  the  Atlanta  Aircraft 
Certification  Office. 

(d)  Information  that  rtlates  to  the  proposed 
AD  may  be  examined  at  the  FAA.  Central 
Region.  Office  of  the  /assistant  Chief  Counsel, 
room  1558. 601  E.  12t:j  .Street.  Kansas  City, 
Missouri  64106. 

Issued  in  Kansas  Ci  y,  Missouri,  on 
September  2. 1993. 
John  R.  Colomy, 

Acting  Manager,  Sma  I  Airplane  Directorate, 
Aircraft  Certification  .teivice. 
[FR  Doc.  93-22003  Fi  ec  9-3-93;  4:23  pm) 

BIUJNG  CODE  4ai»-11-U 


14  CFR  Part  39 

[Docket  No.  9»-MM-68-AD] 

Airworthiness  Directives;  Honeywell 
Traffic  Alert  and  Call  sion  Avoidance 
System  II  Computer  Units,  as  Installed 
on  Various  Transpor  Category 
Airplanes 

agency:  Federal  Aviation 
Administration,  DOT 


ACTION:  Notice  of  proposed  rulemaking 
(NPRM). 

SUMMARY:  This  document  proposes  the 
adoption  of  a  new  airworthiness 
directive  (AD)  that  is  applicable  to  all 
Honeywell  TrafFic  Alert  and  Collision 
Avoidance  System  II  (TCAS  II) 
computer  units  installed  on  various 
transport  category  airplanes.  This 
proposal  would  require  replacing 
certain  TCAS  II  computer  units  with 
new  units  that  incorporate  updated 
collision  avoidance  system  (CAS)  logic; 
and  modifying  the  computer 
surveillance  logic.  This  proposal  is 
prompted  by  the  development  of 
candidate  enhancements  to  TCAS  II 
logic  that  will  improve  its  utility  and 
increase  its  overall  operational 
acceptance.  The  actions  specified  by  the 
proposed  AD  are  intended  to  prevent 
reduced  maneuverability  of  the 
airplane. 

DATES:  Comments  must  be  received  by 
October  15. 1993. 
ADDRESSES:  Submit  comments  in 
triplicate  to  the  Federal  Aviation 
Administration  (FAA),  Transport 
Airplane  Directorate,  ANM-103, 
Attention:  Rules  Docket  No.  93-NM- 
68-AD,  1601  Lind  Avenue,  SW., 
Renton.  Washington  98055-4056. 
Comments  may  be  inspected  at  this 
location  between  9  00  a.m.  and  3:00 
p.m.,  Monday  through  Friday,  except 
Federal  holidays. 

The  service  information  referenced  in 
the  proposed  rule  may  be  obtained  from 
Honeywell  Inc.,  Commercial  Flight 
Systems  Group,  Air  Transport  Systems 
Division,  P.O.  Box  21111,  Phoenix,  AZ 
85036,  Attn:  Customer  Services.  This 
information  may  Ite  examined  at  the 
FAA.  Transport  Airplane  Directorate, 
1601  Lind  Avenue,  SW.,  Renton. 
Washington;  or  at  the  FAA,  Transport 
Airplane  Directorate,  Los  Angeles 
Aircraft  Certification  Office,  3229  East 
Spring  Street.  3229  East  Spring  Street, 
Long  Beach,  California. 
FOR  FURTHER  INFORMATION  CONTACT: 
Abby  Malmir,  Aerospace  Engineer, 
Systems  and  Equipment  Branch,  ANM- 
132L.  FAA.  Transport  Airplane 
Directorate,  Los  Angeles  Aircraft 
Certification  Office,  3229  East  Spring 
Street.  Long  Beach,  California  90806- 
2425;  telephone  (310)  988-5351;  fax 
(310)  988-5210. 

SUPPLEMENTARY  INFORMATION: 

Comments  Invited 

Interested  persons  are  invited  to 
participate  in  the  making  of  the 
proposed  rule  by  submitting  such 
written  data,  views,  or  arguments  as 
they  may  desire.  Communications  shall 
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identify  the  Rules  Docket  number  and 

be  submitted  in  triplicate  to  the  address 
specified  above.  All  communications 
received  on  or  before  the  closing  date 
for  comments,  specified  above,  will  be 
considered  before  taking  action  on  the 
proposed  rule.  The  proposals  contained 
in  this  notice  may  be  changed  in  light 
of  the  comments  received. 

Comments  are  specifically  invited  on 
the  overall  regulatory,  economic. 
environmenUl.  and  energy  aspects  of 
the  proposed  rule.  All  comments 
submitted  will  be  available,  both  before 
and  after  the  closing  date  for  comments, 
in  the  Rules  Docket  for  examination  by 
interested  persons.  A  report 
summarizing  each  FAA-public  contact 
concerned  with  the  substance  of  this 
proposal  will  be  filed  in  the  Rules 

Docket. 

Commenters  wishing  the  FAA  to 
acknowledge  receipt  of  their  comments 
submitted  in  response  to  this  notice 
must  submit  a  self-addressed,  stamped 
postcard  on  which  the  following 
statement  is  made:  "Comments  to 
Docket  Number  93-NM-68-AD."  The 
postcard  will  be  date  stamped  and 
returned  to  the  commenter. 

AvaiUbility  ofNPRMs 

Any  person  may  obtain  a  copy  of  this 
NPRM  by  submitting  a  request  to  the 
FAA.  Transport  Airplane  Directorate. 
ANM-103.  Attention:  Rules  Docket  No. 
93-NM-68-AD.  1601  Lind  Avenue. 
SW.,  Renton.  Washington  98055-4056. 

Diacuasioa 

The  Traffic  Alert  and  Collision 
Avoidance  System  (TCAS 11)  is  a  system 
that  was  developed  by  the  FAA  and 
members  of  aviation  industry  for  the 
purpose  of  reducing  the  risks  of  mid-air 
collisions  between  aircraft  equipped 
with  that  system.  TCAS  11  has  been 
operated  for  approximately  10  million 
flight  hours  in  both  U.S.  and  foreign 
airspace.  In  particular,  TCAS  11  provides 
traffic  advisories  (TA)  and  resolution 
advisories  (RA).  A  TA  depicts  the 
position  of  traffic  relative  to  an  aircraft 
equipped  with  TCAS  II.  which  assists 
the  pilot  in  visually  locating  intruding 
aircraft.  An  RA  indicates  the  vertical 
rate  that  must  be  achieved  or  the 
recommended  escape  maneuver  needed 
to  maintain  safe  separation  from 
threatening  aircraft. 

Public  Law  (Pub.  L.)  100-23  currently 
requires  that  TCAS  II  systems  be 
installed  on  aircraft  operated  under  part 
121  of  the  Federal  Aviation  Regulations 
(FAR).  Additionally,  Public  Law  101- 
236  establishes  a  phased 
implementation  schedule  for  installing 
TCAS  n  equipment  on  aircraft  having 
more  than  30  passenger  seats.  On  April 


3. 1990,  the  FAA  issued  a  final  rule 
amending  parts  121. 125.  and  129  of  the 
FAR  (Docket  No.  25954;  amendments 
121-217. 125-14.  and  129-21:  55  FR 
13242.  April  9. 1990)  that  requires 
implementation  of  TCAS  11  systems  on 
100  percent  of  all  affected  U.S.-operated 
airplanes  by  December  30. 1993. 

Public  Law  101-236  also  requires  that 
the  FAA  conduct,  in  conjunction  with 
the  airlines  and  aviation  industry,  a 
TCAS  Transition  Program  (TTP)  when 
TCAS  n  implementation  is  under  way. 
The  latest  "iTP  report,  which  will  be 
included  in  the  Rules  Docket,  covers 
approximately  4.500  aircraft,  including 
air  carrier  turbojetsyturboprops  and 
approximately  1.000  corporate  aircraft, 
that  operate  TCAS  II  avionics.  The  TTP 
report  indicates  that  the  majority  of  the 
aviation  community  considers  the 
features  and  safety  of  TCAS  II  to  be  a 
positive  step  in  reducing  the  likelihood 
of  mid-air  collisions. 

The  TTP  report  also  indicates  that 
there  are  operational  incompatibilities 
between  certain  TCAS  n  imits  and  the 
existing  air  traffic  control  (ATQ  system 
that  have  prevented  the  aviation 
community  from  totally  accepting  TCAS 
IL  The  TTP  report  includes  analyses  of 
many  of  these  operational  events  and 
identifies  candidate  enhancements  to 
TCAS  II  logic  that  would  improve  its 
utility  and  increase  its  overall 
operational  acceptance. 

A  new  collision  avoidance  system 
(CAS)  logic  package,  written  as  version 
6.04A  to  Radio  Technical  Commission 
for  Aeronautics  Document  185  (RTCA/ 
DO-185,  Minimum  Operational 
Performance  Standard  (MOPS)l,  and 
MITRE  letter  F046-L-0056,  dated  July 
20. 1993,  has  been  developed  to  reduce 
the  number  of  low  altitude  alerts,  high 
vertical  rate  encounter  alerts,  and 
advisories  issued  as  a  result  of  corrupt 
sensor  inputs. 

In  addition,  the  FAA  has  received  a 
report  that,  during  three  of  four  recent 
aircraft  altitude  crossing  maneuvers. 
Honeywell  TCAS  II  computer  units,  part 
numbers  4066010-901  and  -902,  did  not 
convert  (round  up/ down)  the  25-foot 
incremental  Mode  C  output  to  the 
nearest  100-foot  increment  before 
processing  it  through  the  vertical 
tracker.  Subsequent  simulation  of  these 
events  disclosed  that  with  25-foot  input 
the  vertical  tracker  was  unable  to 
properly  track  high  vertical  rates  (i.e.,  at 
1500  to  3,000  feet  per  minute,  the 
output  of  the  vertical  tracker  varied  ± 
600  fiaet  about  the  input  rate).  The  TCAS 
II  vertical  tracker  was  designed  to 
accommodate  Mode  C  altitude  input  of 
100-foot  increments. 

The  FAA  has  also  received  results  of 
a  recent  flight  evaluation  of  the 


Honeywell  TCAS  II.  which  revealed  that 
the  system  failed  to  be  tracked  and 
coordinated  by  an  intruding  aircraft 
when  the  Mode  S  transponder  CA  field 
was  set  at  CA=7.  Consequently,  when  an 
aircraft  equipped  with  Honeywell  TCAS 
n  encounters  another  aircraft  equipped 
with  TCAS  n  avionics  having  a 
transponder  reporting  of  CA=7.  the 
system  that  detects  the  threat  Issues  an. 
RA  and  reports  incorrectly  that  it  is 
involved  in  a  TGAS-to-TCAS 
coordinated  encounter.  This  condition 
is  specific  to  Honeywell  TCAS  II 
computer  units,  part  numbers  4066010- 
901.  -902.  and  -903. 

The  conditions  described  previously, 
if  not  corrected,  could  also  result  in 
reduced  maneuverability  of  the 
airplane. 

The  FAA  has  determined  that 
modification  of  the  computer 
surveillance  logic  on  all  Honeywell 
TCAS  n  computer  units  is  necessary  to 
ensure  that  these  units  accommodate 
Mode  C  altitude  input  of  100-foot 
increments  and  that  the  system  will  be 
tracked  and  coordinated  by  intruding 
aircraft  when  the  Mode  S  transponder 
CA  field  is  set  at  CA=7. 

Since  an  unsafe  condition  has  been 
Identified  that  is  likely  to  exist  on  other 
products  of  this  same  type  design,  the 
proposed  AD  would  require  replacing 
all  existing  Honeywell  TCAS  II 
computer  units  with  new  units 
(identified  as  Version  6.04A)  that 
incorporate  updated  CAS  logic;  and 
modification  of  the  computer 
surveillance  logic  to  ensure  that  these 
units  accommodate  Mode  C  altitude 
input  of  lOO-foot  increments  and  that 
the  system  will  be  tracked  and 
coordinated  by  intruding  aircraft  when 
the  Mode  S  transponder  CA  field  is  set 
at  CA=7.  The  actions  would  be  required 
to  be  accomplished  in  accordance  with 
a  method  approved  by  the  FAA. 

The  proposed  actions  would  be 
required  to  be  accomplished  by 
December  30. 1993.  This  compliance 
time  was  established  to  coincide  with 
amendments  to  parts  121. 125,  and  129 
of  the  FAR,  described  previously,  which 
require  implementation  of  TCAS  II 
systems  on  100%  of  affected  airplanes 
by  December  30, 1993. 

The  affected  Honeywell  TCAS  I! 
computer  units  are  installed  on.  but  not 
limited  to.  the  following  transport 
category  airplanes*. 

1.  Airbus  Industrie  Model  A310-200. 
A310-300.  A32O-200.  and  A340  series 
airplanes; 

2.  Boeing  Model  727-100  and  -200; 
737-100.  -200,  -300.  -400  and  -500; 
747-100,  -200.  -300,  -400  and  747SP; 
757-200;  and  767-200  and  -300  series 
airplanes: 


3.  Cessna  Citation  Model  C550  and 
C560  series  airplanes,  and  Cessna 
Citation  in  series  airplanes; 

4.  Canadair  Challenger  Model  CL- 
600-2B16  and  -2A12  series  airplanes; 

5.  British  Aerospace  Model  125- 
800A; 

6.  Gulfstream  Model  Gil.  GIIB,  Gin, 
and  GIV  series  airplanes; 

7.  Lockheed  Model  L-1011  series 
airplanes;  and 

8.  McDonnell  Douglas  Model  DC-9- 
10,  -30-.  -40,  and  -50;  DC-IO-IO,  -30, 
and  -40;  and  DC-9-80  series  airplanes. 

The  FAA  plans  similar  rulemaking 
actions  to  address  affected  Allied  Signal 
Aerospace  Company,  Air  Transport 
Avionics  (formerly  Bendix/King  Air 
Transport  Avionics  Division),  and 
Rockwell  International.  Collins  Air 
Transport  Division.  TCAS 11  computer 
units. 

There  are  approximately  2,700 
transport  category  airplanes  of  the 
affected  design  in  the  worldwide  fleet. 
The  FAA  estimates  that  1,150  airplanes 
of  U.S.  registry  would  be  affected  by  this 
proposed  AD,  that  it  would  take 
approximately  3  work  hours  per 
airplane  to  accomplish  the  proposed 
actions,  and  that  the  average  labor  rate 
is  $55  per  work  hour.  Required  parts 
would  be  supplied  by  the  manufacturer 
at  no  cost  to  operators.  Based  on  these 
figures,  the  total  cost  impact  of  the 
proposed  AD  on  U.S.  operators  is 
estimated  to  be  $189,750,  or  $165  per 
airplane.  This  total  cost  figure  assumes 
that  no  operator  has  yet  accomplished 
the  proposed  requirements  of  this  AD 
action. 

The  regulations  proposed  herein 
would  not  have  substantial  direct  effects 
on  the  States,  on  the  relationship 
between  the  national  government  and 
the  States,  or  on  the  distribution  of 
power  and  responsibilities  among  the 
various  levels  of  government.  Therefore, 
in  accordance  with  Executive  Crdor 
12612,  it  is  determined  that  this 
proposal  would  not  have  sufficient 
federalism  implications  to  warrant  the 
preparation  of  a  Federalism  Assessment. 

For  the  reasons  discussed  above,  I 
certify  that  this  proposed  regulation  (1) 
is  not  a  "major  rule"  under  Executive 
Order  12291;  (2)  is  not  a  "significant 
rule"  under  the  DOT  Regxilatory  Policies 
and  Procedures  (44  FR  11034,  February 
26, 1979);  and  (3)  if  promulgated,  v«ll 
not  have  a  significant  economic  impact, 
positive  or  negative,  on  a  substantial 
number  of  small  entities  under  the 
criteria  of  the  Regulatory  Flexibility  Act. 
A  copy  of  the  draft  regulatory  evaluation 
prepared  for  this  action  is  contained  in 
the  Rules  Docket.  A  copy  of  it  may  be 
obtained  by  contacting  the  Rules  Docket 


at  the  location  provided  under  the 
caption  "ADORESSI S." 

List  of  Sub)ects  in  14  CS^R  Part  39 

Air  transportatic  n.  Aircraft.  Aviation 
safety.  Safety. 

The  Proposed  Am  ^ndment 

Accordingly,  pursuant  to  the 
authority  delegate  1  to  me  by  the 
Administrator,  the  Federal  Aviation 
Administration  pr  jposes  to  amend  14 
CFR  part  39  of  the  Federal  Aviation 
Regulations  as  follows: 

PAFTT  39— AIRWC  RTHINESS 
DIRECTIVES 

1.  The  authority  citation  for  part  39 
continues  to  read  is  follows: 

Authority:  49  U.S.C.  Aap.  1354(a),  1421 
and  1423;  49  U.S.C.  106(i,);  and  14  CFR 
11.89. 

939.13    [AmendMi] 

2.  Section  39.13  is  amended  by 
adding  the  following  naw  airworthiness 
directive: 

Honeywell:  Docket  £  3-NJ/I-68-AD. 

Applicability:  Traffic  A  ert  and  Collision 
Avoidance  System  ("XHAS)  11  computer  units; 
part  numbers  40660: 0-9Ct.  -W2,  and  -903; 
as  installed  on,  but  rot  liriited  to,  the 
following  airplanes,  certificated  in  any 
category; 

Airbus  Industrie  Kiodel  A3 10-200,  A310- 
300,  A3  20-200,  and  ^340  series  airplanes; 

Boeing  Model  727-100  ind  -200;  737-100. 
-200,  -300.  and  -400;  747-100.  -200,  -300. 
-400  and  747SP;  757-200  and  767-200  and 
-300  series  airplane; ; 

Cessna  Citation  Model  C550  and  C560 
series  airplanes,  and  Cessna  Citation  III  series 
airplanes; 

Canadair  Challenge  Mcdel  CL-600-2B16 
and  -2A12  series  aiDlanes; 

British  Aerospace  vlodel  125-800A; 

Gulfstream  Model  311,  C  DB.  Cni.  and  GIV 
series  airplanes; 

Lockheed  Model  L-101'  series  airplanes; 
and 

McDonnell  Douglas  Mo«iel  DC-9-10,  -30, 
-40,  and  -50;  DC-lO-10,  -30,  and  -40;  and 
DC-9-80  series  airplines. 

Compliance:  Requ  red  as  indicated,  unless 
accomplished  previously. 

To  prevent  reducer!  mar  euverability  of  the 
airplane,  accomplish  the  following: 

(a)  Before  Decembt  r  30, 1993.  accomplish 
the  requirements  of  paragraphs  (a)(1)  and 
(a)(2)  of  this  AD  in  ac  cordf  nee  with  a  method 
approved  by  the  Mar  ager,  Los  Angeles 
Aircraft  Certification  Office  (ACQ),  FAA, 
Transport  Airplane  Eirectcrate. 

(1)  Remove  existing  Honeywell  TCAS  II 
computer  units,  part  numbers  4066010-901, 
-902,  and  -903,  and  -eplace  those  units  with 
new  units  that  incorj  orate  updated  collision 
avoidance  system  (CVS)  logic,  identified  as 
Version  6.04A  to  Ratio  Teinical 
Commission  for  Aert  nautics  Document  185 
[RTCA/DO-185,  Minimun-  Operational 
Performance  Standard  (MOPS)],  and  MITRE 
letter  F046-L-0056,  lated  July  20, 1993. 


(2)  Modify  the  computer  surveillance  logic 
on  Honeywell  TCAS  II  computer  units,  part 
numbers  4066010-901,  -902,  and  -903.  to 
ensure  that  these  units  accommodate  Mode  C 
altitude  input  of  100-foot  increments  and  that 
the  system  will  be  tracked  and  coordinated 
by  intruding  aircrafl  when  the  Mode  S 
transponder  CA  field  is  set  at  CA=7. 

(b)  An  alternative  method  of  compliance  or 
adjustment  of  the  compliance  time  that 
provides  an  acceptable  level  of  safety  may  he 
used  if  approved  by  the  Manager,  Los 
Angeles  ACO,  FAA,  Transport  Airplane 
Directorate.  Operators  shall  submit  their 
requests  through  an  appropriate  FAA 
Principal  Avionics  Inspector,  who  may  add 
comments  and  then  send  it  to  the  Manager, 
Los  Angeles  ACO. 

Note:  Information  concerning  the  existence 
of  approved  alternative  methods  of 
compliance  with  this  AD,  if  any,  may  be 
obtained  from  the  Los  Angeles  ACO. 

(c)  Special  flight  permits  may  be  issued  in 
accordance  with  FAR  21.197  and  21.199  to 
operate  the  airplane  to  a  location  where  the 
requirements  of  this  AD  can  be 
accomplished. 

Issued  in  Renton,  Washington,  on 
September  2, 1993. 
David  G.  Hmiel, 

Acting  Manager,  Transport  Airplane 
Directorate,  Aircraft  Certification  Service. 
[FR  Doc.  93-22001  Filed  9-3-93;  4:23  pml 
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14  CFR  Part  39 

[Docket  No.  93-CE-47-AD] 

Airworthiness  Directives:  Rockwell 
International,  Collins  Air  Transport 
Division,  Traffic  Alert  and  Collision 
Avoidance  System  II  Processors 

AGENCY:  Federal  Aviation 
Administration,  DOT. 
ACTION:  Notice  of  proposed  rulemaking 
(NPRM). 

SUMMARY:  This  document  proposes  to 
adopt  a  new  airworthiness  directive 
(AD)  that  would  apply  to  certain 
Rockwell  International,  Collins  Air 
Transport  Division  (Collins),  Traffic 
Alert  and  Colhsion  Avoidance  System 
(TCAS)  II  processors  that  are  installed 
on  aircraft.  The  proposed  action  would 
require  replacing  the  existing  TCAS  n 
processor  with  a  new  processor  that 
incorporates  updated  computer  logic. 
Reports  of  these  TCAS  II  processors 
displaying  low  altitude  alerts,  high, 
vertical  rate  encounter  alerts,  and 
advisories  prompted  the  proposed 
action.  The  actions  specified  by  the 
proposed  AD  are  intended  to  prevent 
collisions  or  near  misses  caused  by 
incompatibility  between  the  TCAS  II 
processors  and  the  current  air  traffic 
control  system. 
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DATES:  Comments  must  be  received  on 
or  before  October  15. 1993. 
ADDRESSES:  Submit  comments  in 
triplicate  to  the  Federal  Aviation 
Administration  (FAA),  Central  Region. 
Office  of  the  Assistant  Chief  Counsel, 
Attention:  Rules  Docket  No.  93-CE-47- 
AD.  room  1558.  601  E.  12th  Street. 
Kansas  City.  Missouri  64106.  Comments 
may  be  inspected  at  this  location 
between  8  a.m.  and  4  p  m..  Monday 
through  Friday,  holidays  excepted. 

Information  that  relates  to  the 
proposed  AD  may  be  examined  at  the 
Rules  Docket  at  the  address  above. 
FOR  FURTHER  INFORMATION  CONTACT:  Mr. 
Roger  A.  Souter.  Aerospace  Engineer, 
Wichita  Aircraft  Certification  Office. 
1801  Airport  Road,  room  100,  Mid- 
Continent  Airport.  Wichita.  Kansas 
67209;  Telephone  (316)  946-4134; 
Facsimile  (316)  946-4407. 

SUPPt-EMENTARV  INFORMATION: 

Comments  Invited 

Interested  persons  are  invited  to 
participate  in  the  making  of  the 
proposed  rule  by  submitting  such 
written  data,  views,  or  arguments  as 
they  may  desire.  Communications 
should  identify  the  Rules  Docket 
number  and  be  submitted  in  triplicate  to 
the  address  specified  above.  All 
communications  received  on  or  before 
the  closing  date  for  comments,  specified 
above,  will  be  considered  before  taking 
action  on  the  proposed  rule.  The 
proposals  contained  in  this  notice  may 
be  changed  in  light  of  the  comments 
received. 

Comments  are  specifically  invited  on 
the  overall  regulatory,  economic, 
environmental,  and  energy  aspects  of 
the  proposed  rule.  All  comments 
submitted  will  be  available,  both  before 
and  after  the  closing  date  for  comments, 
in  the  Rules  Docket  for  examination  by 
interested  persons.  A  report  that 
summarizes  each  FAA-public  contact 
concerned  with  the  substance  of  this 
proposal  will  be  filed  in  the  Rules 
Docket. 

Commenters  wishing  the  FAA  to 
acknowledge  receipt  of  their  comments 
submitted  in  response  to  this  notice 
must  submit  a  self-addressed,  stamped 
postcard  on  which  the  following 
statement  is  made:  "Comments  to 
Docket  No.  93-CE-47-AD."  The 
postcard  will  be  date  stamped  and 
returned  to  the  commenter.   , 

Availability  ofNPRMs 

Any  person  may  obtain  a  copy  of  this 
NPRM  by  submitting  a  request  to  the 
FAA.  Central  Region.  Office  of  the 
Assistant  Chief  Counsel.  Attention: 
Rules  Docket  No.  93-CE-47-AD.  room 


1558,  601  E.  12th  Street,  Kansas  City, 
Missouri  64106. 

Discussion 

The  Traffic  Alert  and  Collision 
Avoidance  System  (TCAS)  is  a  system 
that  was  developed  by  the  FAA  and  the 
aviation  industry  as  a  way  of  reducing 
the  risks  of  mid-air  collisions  between 
aircraft.  In  particular,  TCAS  II  provides 
traffic  advisories  (TA)  and  resolution 
advisories  (RA).  A  TA  depicts  the 
position  of  another  aircraft  in  the 
immediate  vicinity  of  the  TCAS 
equipped  aircraft,  which  assists  the 
pilot  in  visually  acquiring  intruding 
aircraft.  An  RA  indicates  the  vertical 
flight  path  that  must  be  corrected  or  the 
recommended  escape  maneuver  needed 
to  maintain  safe  vertical  separation  from 
threatening  aircraft. 

Public  Law  (Pub.  L.)  100-23  currently 
requires  installing  TCAS  II  on  aircraft 
operated  under  part  121  of  the  Federal 
Aviation  Regulations  (FAR).  In  addition. 
Public  Law  101-236  establishes  a 
phased  implementation  schedule  for 
installing  TCAS  II  equipment  on  aircraft 
with  more  than  30  passenger  seats.  This 
law  also  requires  that  the  FAA  conduct, 
in  cooperation  with  the  airlines  and 
industry,  a  TCAS  Transition  Program 
(TTP)  when  TCAS  II  implementation 
was  under  way. 

The  latest  TTP  report,  which  covers 
approximately  4,500  aircraft  that 
incorporate  TCAS  II  avionics  with  a 
total  utilization  of  about  10.000  flight 
hours,  indicates  that  the  aviation 
community,  for  the  most  part,  is  very 
positive  about  the  features  and  safety  of 
TCAS  II.  The  report  also  indicates  that 
incompatibilities  between  TCAS  and  the 
existing  air  traffic  control  (ATC)  system 
exist  that  prevents  total  acceptance  of 
TCAS.  The  TTP  report  identifies 
enhancements  to  the  TCAS  logic  that 
would  improve  its  utility  and  increase 
its  overall  operational  acceptance. 

This  new  logic  package,  version  6. 04 A 
to  the  RTCA/DO-185.  Minimum 
Operational  Performance  Standard 
(MOPS)  and  MITRE  letter  F046-L-O056, 
dated  July  20. 1993  (hereon  referred  to 
as  "Change  6.04A").  was  developed  to 
reduce  the  number  of  low  altitude 
alerts,  high  vertical  rate  encounter 
alerts,  and  advisories. 

The  FAA  has  identified  certain 
Collins  TCAS  II  processors  as 
equipment  that  needs  "Change  6.04A" 
incorporated  in  order  to  prevent  the 
inability  of  the  system's  100-foot 
vertical  tracker  to  properly  process  an 
intruder's  Mode  C  25-foot  increment 
altitude  report.  Recent  FAA- 
investigation  reveals  that  these  systems 
may  not  convert  (round  up/down)  the 
25-foot  incremental  Mode  C  output  to 


the  nearest  100-foot  increment  before 
processing  it  through  the  vertical 
tracker.  Simulating  this  situation  shows 
that  there  is  an  inability  of  the  vertical 
tracker,  with  the  25-foot  input,  to 
properly  track  high  vertical  rates,  i.e..  at 
1.500  to  3.000  feet/minute— the  output 
of  the  vertical  tracker  would  vary  */ - 
600  feet  about  the  input  rate.  The  TCAS 
n  vertical  tracker  was  designed  to 
accommodate  MODE  C  altitude  input  of 
100-foot  increments. 

After  examining  the  circumstances 
and  reviewing  all  available  information 
related  to  the  incidents  described  above, 
the  FAA  has  determined  that  (1)  TCAS 
manufacturers  that  use  25-foot  altitude 
data  in  the  non-linear  vertical  tracker 
should  incorporate  "Change  6.04A"  to 
the  existing  TCAS  II  computer  logic; 
and  (2)  AD  action  should  be  taken  to 
prevent  collisions  or  near  misses  caused 
by  incompatibility  between  the  TCAS  II 
processors  and  the  current  air  traffic 
control  system. 

Since  an  unsafe  condition  has  been 
identified  that  is  likely  to  exist  or 
develop  in  other  Collins  TCAS  II 
processors  of  the  same  type  design  that 
are  installed  on  aircraft,  the  proposed 
AD  would  require  (1)  removing  from 
service  all  processors  that  do  not  have 
computer  logic  "Change  6.04A" 
incorporated;  and  (2)  mandatory 
incorporation  of  "Change  6.04A"  into 
the  TCAS  II  computer  system. 

The  affected  TCAS  II  processors  are 
not  designed  for  a  specific  aircraft  type. 
The  Collins  TCAS  II  processors  are 
installed  on.  but  not  limited  to  the 
following: 

General  Aviation  Airplanes 

Aerospatiale  Models  ATR-42  and 
ATR-72  airplanes; 

Astra  Model  1125  airplanes; 

BAC  Model  1-11  airplanes; 

British  Aerospace  Model  125-800 
airplanes; 

Beech  Models  C90A,  B200.  300,  350, 
and  400A  airplanes; 

Canadair  Models  CL-600,  CL-600- 
2B16,  CL-601.  CL-601-1A.  and  CL- 
601-3A  airplanes; 

Lear  jet  Models  31.  55.  and  60 
airplanes; 

Falcon  Models  20.  50.  200.  and  900 
airplanes 

Culfstream  Models  G2  and  03 
airplanes; 

British  Aerospace  Models  HS-125- 
700  airplanes; 

SAAB  Model  340B  airplanes;  and 

Sabreliner  Model  60  airplanes. 

Air  Transport  Airplanes 

Airbus  hidustries  Models  A300B2,  A- 
300B.  and  A-320  airplanes; 

British  Aerospace  Models  ATP  and 
146  airplanes: 


Boeing  Models  707.  727.  737.  747. 
757.  and  767  Airplanes: 

British  Aerospace/ Aerospatiale  Model 
Concorde  SST  airplanes; 

de  Havilland  DHC-7  and  DHC-8 
series  airplanes; 

McDonnell  Douglas  Models  DC-8, 
DC-9.  and  DC-10.  MD-80,  and  MD-1 1 
airplanes; 

Iiyushin  Model  IL-86  airplanes; 

Lockheed  Model  L-1011  airplanes; 

SAAB  Models  SF340A  and  SF340B 
airplanes;  and 

shorts  Models  SD3-60-300  airplanes. 

The  condition  speciHed  by  the 
proposed  AD  is  not  caused  by  actual 
hours  time-in-service  (TIS)  of  the 
aircraft  that  the  equipment  is  installed 
in.  The  need  for  the  computer  logic 
modification  has  no  correlation  to  the 
number  of  times  the  equipment  is 
utilized  or  the  age  of  the  equipment.  For 
this  reason,  the  compliance  time  of  the 
proposed  AD  is  presented  in  calendar 
time  instead  of  hours  TIS. 

The  FAA  estimates  that  1.995  TCAS 
II  processors  in  the  U.S.  registry  would 
be  affected  by  the  proposed  AD.  that  it 
would  take  approximately  5  workhours 
per  processor  (1  workhour  for 
installation  and  4  workhours  for 
operational  testing]  to  accomplish  the 
proposed  action,  and  that  the  average 
labor  rate  is  approximately  $55  an  hour. 
Based  on  these  figures,  the  total  cost 
impact  of  the  proposed  AD  on  U.S. 
operators  is  estimated  to  be  $548,625. 
Thes3  figures  take  into  account  that 
none  of  the  operators  of  the  airplanes 
equipped  with  the  affected  TCAS  II 
processors  have  accomplished  the 
actions  speciHed  in  this  proposed  AD. 

The  regulations  proposed  herein 
would  not  have  substantial  direct  effects 
on  the  States,  on  the  relationship 
between  the  national  government  and 
the  States,  or  on  the  distribution  of 
power  and  responsibilities  among  the 
various  levels  of  government.  Therefore, 
in  accordance  with  Executive  Order 
12612.  it  is  determined  that  this 
proposal  would  not  have  su^icient 
federalism  implications  to  warrant  the 
preparation  of  a  Federalism  Assessment. 

For  the  reasons  discussed  above,  I 
certify  that  this  action  (1)  is  not  a  "major 
rule"  under  Executive  Order  12291;  (2) 
is  not  a  "significant  rule"  under  DOT 
Regulatory  Policies  and  Procedures  (44 
FR  11034.  February  26.  1979);  and  (3)  if 
promulgated,  will  not  have  a  signiBcant 
economic  impact,  positive  or  negative, 
on  a  substantial  number  of  small  entities 
under  the  criteria  of  the  Regulatory 
Flexibility  Act.  A  copy  of  the  draft 
regulatory  evaluation  prepared  for  this 
action  has  been  placed  in  the  Rules 
Docket.  A  copy  of  it  may  be  obtained  by 
contacting  the  Rules  Docket  at  the 


location  provided  un  ier  the  caption 
"ADDRESSES". 

List  of  Subjects  in  14  CFR  ?art  39 

Air  transportation.  Aircraft,  Aviation 
safety.  Safety. 

The  Proposed  Amenc'menI 

Accordingly,  pursuant  to  the 
authority  delegated  t(>  me  by  the 
Administrator,  the  Federal  Aviation 
Administration  proposes  to  amend  14 
CFR  part  39  of  the  Fe  leral  Aviation 
Regulations  as  follows: 

PART  3&-AIRW0RTHINESS 
DIRECTIVES 

1.  The  authority  citation  for  part  39 
continues  to  read  as  follows: 

Authonty:  49  U.S.C.  /vpp.  1354(a).  1421 
and  1423;  49  U.S.C.  106 [g);  and  14  CFR 
11.89. 

§39.13    [Amended] 

2.  Section  39.13  is  amended  by 
adding  the  following  new  AD: 

Rockwell  International.  Collijis  Air 

Transport  Division:  Dock?t  No.  93-CE- 
47-AD. 

App/icob/7ity:  Traffic  Alert  tnd  Collision 
Avoidance  System  II  processes  that  are 
installed  on,  but  not  limited  to  the  following 
airplanes  (all  serial  numbers),  certificated  in 
any  category: 

General  Aviation  Airplanes 

Aerospatiale  Models  /.TR-42  and  ATR-72 
airplanes: 

Astra  Model  1 1 25  airp  lanes; 

BAC  Model  1-11  airp  anes; 

British  Aerospace  Mo  lei  125—800 
airplanes; 

Beech  Models  C90A.  B200. 300. 350.  and 
400A  airplanes; 

Canadair  Models  CL-(i00,  CL-600-2B16. 
CL-601,  CL-601-1A.  an  j  CL-601-3A 
airplanes: 

Learjet  Models  31,  55.  and  60  airplanes: 

Falcon  Models  20.  50,  200,  and  9(X) 
airplanes 

Gulfstream  Models  G2  and  03  airplanes; 

British  Aerospace  Models  HS-1 25-700 
airplanes: 

SAAB  Model  340B  airplanes:  and 

Sabreliner  Model  60  a  rplanes. 

Air  Transport  Aiq>lanes 


Airbus  Industries  Moc 
300B,  and  A-320  airplar 

British  Aerospace  Mo( 
airplanes: 

Boeing  Models  707,  72 
767  airplanes; 

British  Aerospace/ Aer 
Concorde  SST  airplanes; 

de  Havilland  DHC-7  a 
airplanes: 

McDonnell  Douglas  M 
and pC-10,  MD-80,  and 

Iiyushin  Model  IL-86 

Lockheed  Model  L-10 

SAAB  Models  SF340A 
airplanes:  and       i 


els  A300B2.  A- 

es; 

els  ATP  and  146 

7,  737.  747,  757,  and 

isfkatia'  e  Model 

id  DHC>6  series 

Ddels  DC-8.  DC-9, 
MD-11  airplanes: 
lirplanos; 
A  airplues: 
andSF340B 


Shorts  Models  SD3-6O-300  airplanes. 

Compliance:  Prior  to  December  30, 1993, 
unless  already  accomplished. 

To  prevent  collisions  or  near  misses  caused 
by  incompatibility  l>etween  the  trafTic  alert 
and  collision  avoidance  system  (TCAS)  II 
processors  and  the  current  air  trafTic  control 
system,  accomplish  the  following: 

(a)  Remove  any  TCAS  II  processor  with  a 
part  number  (P^N)  sufTix  listed  in  the 
"Existing  P/N  Suffix"  column  of  the  table 
below,  and  install  a  corresponding  TCAS  U 
processor  with  a  P/N  listed  in  the  "New  P/ 
N  Suffix"  column  of  the  table  l)elow: 


Existir»o  P/N  suffix 

New  P/N 
suffix 

-  012 _ 

-112 _ _    

-020 
-120 

-014 „ 

-612 

-320 
-620 

(b)  Special  flight  permits  may  \x  issued  in 
accordance  with  FAR  21.197  and  21.199  to 
operate  the  airplane  to  a  location  where  the 
requirements  of  this  AD  can  he 
accomplished. 

(c)  An  alternative  method  of  compliance  or 
adjustment  of  the  compliance  times  that 
provides  an  equivalent  level  of  safety  may  be 
approved  by  the  Manager.  Wichita  Aircraft 
Certification  Office.  1801  Airport  Road,  room 
100.  Mid-Continent  Airport,  Wichita.  Kansas 
67209.  The  request  shall  be  forwarded 
through  an  appropriate  FAA  Maintenance 
Inspector,  who  may  add  comments  and  then 
send  it  to  the  Manager.  Wichita  Aircraft 
Certification  Office. 

Note:  Information  concerning  the  existence 
of  approved  alternative  methods  of 
compliance  with  this  AD.  if  any.  may  be 
obtained  from  the  Wichita  Aircraft 
Certification  Office. 

(d)  Information  that  relates  to  the  proposed 
AD  may  be  examined  at  the  FAA,  Central 
Region,  O^ice  of  the  Assistant  Chief  Counsel, 
room  1558.  601  E.  12th  Street.  Kansas  City. 
Missouri  64106. 

Issued  in  Kansas  Gt>',  Missouri,  on 
September  2. 1993. 
|ohn  R.  Colomy, 

Acting  Manager,  Small  Airplane  Directorate. 
Aircraft  Certification  Service 
jFR  Doc.  93-22002  Filed  9-3-93:  423  pm) 
BILLiNQ  CODE  491fr-19-U 


14  CFR  Part  71 

[Airspace  Docket  No.  93-ASO-10] 

Proposed  Establishment  of  Class  E 
Airspace;  Adel,  GA 

AGENCY:  Federal  Aviation 

Administration  (FAA),  DOT. 

ACTION:  Notice  of  proposed  rulemaking. 

SUMMARY:  This  notice  proposes  to 
establish  Class  E  airspace  at  Adel, 
Georgia.  A  Standard  Instrument 
Approach  Procedure  (SIAP)  for  Runway 
23  at  the  Cook  County  Airport  has 
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recently  been  developed  and  controlled 
airspace  extending  upward  from  700 
feet  above  the  surface  of  the  earth,  is 
needed  to  contain  instrument  flight 
rules  (IFR)  operations  at  the  airoort. 
Airspace  Reclassification,  which 
becomes  effective  September  16. 1993, 
will  discontinue  the  use  of  the  term 
"transition  area"  and  in  its  place  use  the 
term  "Class  E  airspace"  for  airspace 
extending  upward  from  700  feet  or  more 
above  ground  level.  The  intended  effect 
of  this  proposal  is  to  provide  adequate 
Class  E  airspace  for  IFR  operators 
executing  the  develof>ed  SLAP.  If 
adopted,  the  operating  status  of  the 
airp>ort  would  change  form  VFR 
operations  to  include  IFR  operations 
concurrent  with  publication  of  the 
SIAP. 

DATES:  Comments  must  be  received  on 
or  before:  November  20. 1993. 
ADDRESSES:  Send  comments  on  the 
proposal  in  triplicate  to: 
Federal  Aviation  Administration, 
Docket  No.  93-ASO-lO,  Manager, 
System  Management  Branch,  ASO- 
530.  P.O.  Box  20636.  Atlanta.  Georgia 
30320. 
Counsel  for  Southern  Region,  room  652, 
340C  Norman  Berry  Drive,  East  Point, 
Georgia  30344;  telephone  (404)  763- 
7204. 
FOfl  FURTHER  INFORMATION  CONTACT: 
Robert  L.  Shipp.  Jr.,  Airspace  Section, 
System  Management  Branch.  Air  Traffic 
Division,  Federal  Aviation 
Administration,  P.O.  Box  20636, 
Atlanta,  Georgia  30320;  telephone  (404) 
763-7646. 

SUPPLEMENTARY  INFORMATION: 

Comments  Invited 

Interested  parties  are  invited  to 

garticipate  in  this  proposed  rulemaking 
y  submitting  such  written  data,  views 
or  arguments  as  they  may  desire. 
Comments  that  provide  the  factual  basis 
supporting  the  views  and  suggestions 
presented  are  particularly  helpful  in 
developing  reasoned  regulatory 
decisions  on  the  proposal.  Comments 
are  specifically  invited  on  the  overall 
regulatory,  aeronautical,  economic, 
environmental,  and  energy  aspects  of 
the  proposal.  Communications  should 
identify  the  airspace  docket  and  be 
submitted  in  triplicate  to  the  address 
listed  above.  Commenters  wishing  the 
FAA  to  acknowledge  receipt  of  their 
comments  on  this  notice  must  submit 
with  those  comments  a  self-addressed, 
stamped  postcard  on  which  the 
following  statement  is  made: 
"Comments  to  Airspace  Docket  No.  93- 
ASO-10."  The  postcard  will  be  date/ 
time  stamped  and  returned  to  the 
commenter.  All  communications 


received  before  the  sp>ecif)ed  closing 
date  for  comments  will  be  considered 
before  taking  action  on  the  proposed 
rule.  The  proposal  contained  in  this 
notice  may  be  changed  in  the  light  of 
comments  received.  All  comments 
submitted  will  be  available  for 
examination  in  the  Office  of  the 
Assistant  Chief  Counsel  for  Southern 
Region,  room  652,  3400  Norman  Berry 
Drive,  East  Point,  Georgia  30344.  both 
before  and  after  the  closing  date  for 
comments.  A  report  summarizing  each 
substantive  public  contact  with  FAA 
personnel  concerned  with  this 
rulemaking  will  be  filed  in  the  docket. 

Availability  of  NPRM's 

Any  person  may  obtain  a  copy  of  this 
Notice  of  Proposed  Rulemaking  (NPRM) 
by  submitting  a  request  to  the  Federal 
Aviation  Administration,  Manager, 
System  Management  Branch  (ASO-530), 
Air  Traffic  Division,  P.O.  Box  20636, 
Atlanta,  Georgia  30320. 
Communications  must  identify  the 
notice  number  of  this  NPRM.  Persons 
interested  in  being  placed  on  a  mailing 
list  for  future  NPRM's  should  also 
request  a  copy  of  Advisory  Circular  No. 
11-2A,  which  describes  the  application 
procedure. 

The  Proposal 

The  FAA  is  considering  an 
amendment  to  part  71  of  the  Federal 
Aviation  Regulations  (14  CFR  part  71)  to 
establish  Class  E  airspace  at  Adel. 
Georgia.  A  SIAP  based  on  the  Moultrie 
Very  High  Frequency  Omnidirectional 
Range  (VOR)  has  been  established  to 
serve  the  Cook  County  Airport. 
Controlled  airspace  extending  upward 
from  700  feet  above  the  surface  of  the 
earth  is  needed  to  contain  IFR 
operations  at  the  airport.  Airspace 
Reclassification,  which  becomes 
effective  September  16, 1993,  will 
discontinue  the  use  of  the  term 
"transition  area"  and  in  its  place  use  the 
term  "Class  E  airspace".  The  intended 
effect  of  this  proposal  is  to  provide 
adequate  Class  E  airspace  for  IFR 
operators  executing  the  VOR/DME-A 
SIAP  at  Cook  County  Airport. 

The  coordinates  for  this  airspace 
docket  are  based  on  North  American 
Datum  83.  Designations  for  Class  E 
airspace  extending  upward  from  700 
feet  or  more  above  the  surface  of  the 
earth  are  published  in  Paragraph  6005  of 
FAA  Order  7400.9A  dated  June  17, 
1993.  and  effective  September  16,  1993. 
which  is  incorporated  by  reference  in  14 
CFR  71.1  effective  September  16.  1993. 
The  Class  E  airspace  designation  listed 
in  this  document  would  be  published 
subsequently  in  the  Order.  If  adopted, 
the  operating  status  of  the  airport  would 


change  from  VFR  operations  to  include 
IFR  operations  concurrent  with 
publication  of  the  SIAP. 

The  FAA  has  determined  that  this 
proposed  regulation  only  involves  an 
estaolished  body  of  technical 
regulations  for  which  frequent  and 
routine  amendments  are  necessary  to 
keep  them  operationally  current.  It. 
therefore.  (1)  is  not  a  "major  rule"  under 
Executive  Order  12291;  (2)  is  not  a 
"significant  rule"  under  DOT 
Regulatory  Policies  and  Procedures  (44 
FR  11034;  February  26, 1979);  and  (3) 
does  not  warrant  preparation  of  a 
regulatory  evaluation  as  the  anticipated 
impact  is  so  minimal.  Since  this  is  a 
routine  matter  that  will  only  affect  air 
traffic  procedures  and  air  navigation,  it 
is  certified  that  this  rule,  when 
promulgated,  will  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities  under  the 
criteria  of  the  Regulatory  Flexibility  Act. 

List  of  Subjects  in  14  CFR  Part  71 

Airspace.  Incorporation  by  reference. 
Navigation  (air). 

The  Proposed  Amendment 

In  consideration  of  the  foregoing,  the 
Federal  Aviation  Administration 
proposes  to  amend  14  CFR  Part  71  as 
follows: 

PART  71— [AMENDED] 

1.  The  authority  citation  for  14  CFR 
part  71  continues  to  read  as  follows: 

Authority:  49  U.S.C.  app.  1348(a),  1354(a), 
1510;  E.G.  10854,  24  FR  9565,  3  CFR,  1959- 
1963  Comp..  p.  389;  49  U.S.C.  106(g);  14  CFR 
11.69. 

S71.1    [Amended] 

2.  The  incorporation  by  reference  in 
14  CFR  71.1  the  Federal  Aviation 
Administration  Order  7400. 9A,  Air 
Space  Designations  and  Reporting 
Points,  dated  June  17.  1993,  and 
effective  September  16,  1993,  is 
amended  as  follows: 

Para.  6005    Class  E  airspace  areas 
extending  upward  from  700  feet  or  more 
above  the  surface  of  the  earth. 

ASO  GA  E5  Adel,  GA  (New] 

Cook  County  Airport,  GA 

(lat.  31°0«'26"  N,  long.  83''27'11''  W) 
That  airspace  extending  upward  from  700 

feet  above  the  surface  within  a  6.3-mile 

radius  of  the  Cook  County  Airport. 

Issued  in  East  Point,  Georgia,  on  August 
25, 1993. 

Michael  I.  Powderly, 
Acting  Manager,  Air  Traffic  Division. 
Southern  Region. 

(PR  Doc.  93-21971  Filed  9-8-93;  8.45  ami 
NLUNG  COOE  4910-13-M 
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14CFRPart71 

(Airspace  Docket  No.  92-ANM-21] 

Proposed  Alteration  of  Jet  Route  J- 
151;  WA 

AGENCY:  Federal  Aviation 
Administration  (FAA).  DOT. 
ACTION:  Proposed  Rule;  withdrawal. 

SUMMARY:  This  action  withdraws  the 
Notice  of  Proposed  Rulemaking  (NPRM) 
that  proposed  to  extend  the  route 
segment  of  Jet  Route  J-151  from 
Whitehall.  MT.  VHF  Omnidirectional 
Range/Tactical  Air  Navigation 
(VORTAC)  direct  to  Spokane,  WA, 
VORTAC.  Ehiring  a  flight  check  of  the 
proposed  jet  route,  the  measured  signal 
strength  did  not  satisfy  the  requirements 
of  an  expanded  service  volume  between 
the  navigational  aids. 
DATES:  The  withdrawal  is  effective 
September  9, 1993. 
FOR  FURTHER  INFORMATION  CONTACT: 
Norman  W.  Thomas,  Airspace  and 
Obstruction  Evaluation  Branch  (ATP- 
240),  Airspace-Rules  and  Aeronautical 
Information  Division,  Air  Traffic  Rules 
and  Procedures  Service,  Federal 
Aviation  Administration,  800 
Independence  Avenue  SW., 
Washington,  DC  20591;  telephone:  (202) 
267-9230. 
SUPPLEMENTARY  INFORMATION:  On 

January  4, 1993,  a  Notice  of  Proposed 
Rulemaking  was  published  in  the 
Federal  Register  to  amend  14  CFR  part 
71  of  the  Federal  Aviation  Regulations 
to  extend  the  route  segment  of  Jet  Route 
J-151  from  Whitehall,  MT,  VORTAC 
direct  to  Spokane,  WA,  VORTAC  (58  FR 
34).  This  action  was  proposed  to 
enhance  traffic  flow  and  reduce 
controller  workload.  During  a  recent 
flight  check  of  the  proposed  jet  route, 
the  measured  signal  strength  did  not 
satisfy  the  requirements  of  an  expended 
service  volume  between  the  two 
navigational  aids.  Therefore,  the  FAA 
has  decided  to  withdraw  this  proposal. 

List  of  Subject  in  14  CFR  Part  71 

Airspace,  Incorporation  by  reference. 
Navigation  (air). 

Withdrawal  of  the  Proposed  Rule 

In  consideration  of  the  foregoing,  the 
Notice  of  Proposed  Rulemaking, 
Airspace  Docket  No.  92-ANM-21.  as 
published  in  the  Federal  Register  on 
January  4, 1993  (58  FE  34),  is  hereby 
withdrawn. 

Authority:  49  U.S.C.  app.  1348(a),  1354(a), 
1510;  E.O.  10854.  24  FR  9565,  3  CFR,  1959- 
1963  Comp.,  p  389;  49  US.Q  106(g);  14  CFR 
11.69. 


Issued  in  Washington.  IX],  on  /.ugust  30, 
1993. 

Harold  W.  Backer, 

Manager,  Airspace-Rules  md  Aeronautical 
Information  Division. 

[FR  Doc  93-21974  Filed  J-8-93;  8:45  ami 
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DEPARTMENT  OF  TH  £  TREASURY 

Customs  Servica 

19  CFR  Part  175 

Receipt  of  Domestic  Interest  )d  Party 
Petition  Concerning  Country  of  Origin 
Marking  for  Frozen  Produce 

AGENCY:  Customs  Service,  Department 

of  the  Treasury. 

ACTION:  Notice  of  Receipt  of  Domestic 

Interested  Party  Petition;  Solicitation  of 

Comments. 

SUMMARY:  Customs  ha5  received  a 
petition  filed  on  behal '.  of  domestic 
interested  parties  concerning  the 
country  of  origin  marking  req  lirements 
for  retail  packages  con  taining  imported 
frozen  produce.  Undei  current  practice, 
such  packages  are  considered  to  comply 
with  the  marking  requ  cements  if  the 
marking  appears  on  tha  back  side  of  the 
package  in  close  proxinity  to 
nutritional  and  dietarj  information.  The 
petition  requests  Customs  to  adopt  a 
new  rule  under  which  packages  of 
imported  frozen  produce  would  be 
required  to  show  country  of  origin 
marking  on  the  front  side  of  tiie  package 
to  be  considered  as  mu'-ed  ir  a 
conspicuous  place.  Public  comment  is 
soUcited  regarding  the  application  of  the 
marking  requirements  to  imported 
frozen  produce. 

DATES:  Comments  must  be  re(»ived  on 
or  before  November  8, 1993. 
ADDRESSES:  Comments  (prefe-ably  in 
triphcate)  may  be  submitted  to  the  U.S. 
Customs  Service,  Regi  lations  Branch, 
Office  of  Regulations  tnd  Rulings,  1301 
Constitution  Avenue  TAV.  (Franklin 
Court).  Washington,  DC  20223. 
Comments  may  be  viewed  at  'ie -Office 
of  Regulations  and  Ru  ings.  Franklin 
Court,  1099  14th  Street  NW..  suite  4000. 
Washington.  DC. 

FOR  FURTHER  INFORMATION  COtrTACT: 
Robert  Cascardo,  Valu  9  and  Marking 
Branch.  Office  of  Regulations  and 
Rulings,  U.S.  Customs  Service,  (202) 
482-7010. 

SUPPLEMENTARY  MFORIIIATION: 

Background 

Pursuant  to  section  516,  Tariff  Act  of 
1930,  as  amended  (19  U.S.C.  1516)  and 
part  175,  Customs  Regulatiors  (19  CFR 


part  175),  a  domestic  interested  party 
may  challenge  certain  decisions  made 
by  Customs  regarding  imported 
merchandise  which  is  claimed  to  be 
similar  to  the  class  or  kind  of 
merchandise  manufactured,  produced 
or  wholesaled  by  the  domestic 
interested  party.  This  document 
proxides  notice  that  domestic  interested 
parties  are  challenging  a  marking 
decision  made  by  Customs. 

The  petitioners  are  Norcal  Crosetti 
Foods,  Inc.  and  Patterson  Frozen  Foods, 
Inc.,  California  packers  of  produce 
grown  domestically.  Their  petition  is 
supported  by  the  International 
Brotherhood  of  Teamsters  on  behalf  of 
its  Local  912.  All  three  entities  are 
domestic  interested  parties  within  the 
meaning  of  section  516(a)(2),  Tariff  Act 
of  1930.  as  amended.  (19  U.S.C. 
1516(a)(2). 

Section  304  of  the  Tariff  Act  of  1930. 
£.s  amended  (19  U.S.C.  1304),  provides 
that,  unless  excepted,  every  article  of 
foreign  origin  shall  be  marked  in  a 
conspicuous  place  with  the  English 
name  of  the  country  of  origin.  The 
countT}'  of  origin  marking  requirements 
and  exceptions  of  19  U.S.C.  1304  are 
implemented  by  part  134,  Customs 
Regulations  (19  CFR  part  134). 

The  petitioners  contend  that  packages 
of  imported  frozen  produce  should  be 
required  to  show  country  of  origin 
marking  on  the  front  side  of  a  package 
to  be  considered  as  marked  in  a 
conspicuous  place. 

Customs  presently  treats  frozen 
produce  as  marked  in  a  conspicuous 
place  if  the  marking  appears  on  the  back 
side  of  the  package  in  close  proximity 
to  nutritional  apd  directional 
information.  Also,  marking  which 
appears  on  the  side  panels  of  a  box  may 
be  treated  as  appearing  in  a  conspicuous 
place  under  appropriate  circumstances. 

Relatedly,  the  petitioners  ask  Customs 
to  require  that  marking  appear  on  these 
products  in  a  size  and  type  style  or  color 
of  lettering  which  would  make  the 
marking  conspicuous.  At  this  time, 
there  are  no  particular  Customs 
requirements  in  this  regard  for  packaged 
frozen  produce  beyond  the  general 
necessity  to  mark  the  article  in  a 
conspicuous  place  and  as  legibly, 
indelibly,  and  permanently  as  the 
nature  of  the  article  will  permit.  We 
invite  comments  from  interested 

{>ersons  concerning  the  extent  to  which 
ettering  of  specified  sizes,  colors,  and 
type  styles  is  needed  on  packaged 
frozen  produce  to  assure  that  its  country 
of  origin  is  indicated  to  the  ultimate 
purchaser. 

Counsel  for  the  domestic  packers  first 
raised  the  question  of  whether  [the  front 
or]  the  back  side  of  a  produce  package 
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was  a  conspicuous  place  for  country  of 
origin  marking  by  seeking  a  ruling  from 
Customs  in  1988.  A  ruling  was 
requested  to  the  effect  that  packaged 
imported  frozen  produce  was  not 
marked  in  a  conspicuous  place  unless 
the  marking  appeared  on  the  front  side 
of  such  packaging  in  prominent 
lettering.  Customs  responded  by  issuing 
a  determination  that  the  sample 
packages  submitted  by  the  domestic 
packers  were  legally  marked  by  names 
and  words  which  appeared  on  the  back 
side  of  the  packaging  in  close  proximity 
to  nutritional  information  reouired 
under  regulations  of  the  Food  and  Drug 
Administration  (FDA).  HRL  731830 
(November  21, 1988). 

The  packers  appealed  this 
determination  to  the  Court  of 
International  Trade.  In  Norcal/Crosetti 
Foods,  Inc.  et  ol.  v.  U.S.  Customs 
Service.  758  F.  Supp.  729  (1991), 
(Norcal  I),  the  OT  ruled,  based  upon 
certain  findings,  that  frozen  produce  is 
not  marked  in  a  conspicuous  place 
unless  marked  on  the  front  side  of  the 
package.  At  the  direction  of  the  Court  of 
International  Trade,  Customs  issued 
T.D.  91-48.  56  Fed.  Reg.  24115  (May  28, 
1991).  requiring  that  packages  of  frozen 
produce  be  so  marked. 

On  appeal  by  the  government,  the 
Court  of  Appeals  for  the  Federal  Drcuit 
ruled  in  Norcal.  963  F.2d  356  (1992) 
(Norcal  II),  that  the  packers'  claims  were 
not  properly  before  the  Court  of 
International  Trade  under  the  so-called 
"residual"  jurisdiction  provision.  28 
U.S.C.  1581(i).  Instead,  the  claim  would 
properly  have  been  before  the  CIT  under 
28  U.S.C.  1581(b)  after  exhaustion 
before  Customs  of  the  administrative 
domestic  interested  party  petition 
procedures  of  19  U.S.C.  1516.  The 
Appeals  Court's  opinion  a^irmed  that 
issues  of  proper  country  of  origin 
marking  under  section  304  of  Uie  Tariff 
Act  of  1930  are  proper  subjects  to  be 
addressed  under  section  516  of  the 
Tariff  Act  of  1930. 

In  view  of  Norcal  II  and  the 
subsequent  action  of  the  trial  court  in 
Norcal  I  to  vacate  its  original  ruling  and 
remand  to  Customs,  Customs  has  not 
enforced  the  marking  requirement  for 
imported  frozen  produce  set  forth  in 
T.D.  91-48.  Customs  regards  the 
findings  of  HRL  731830  as  having  been 
effectively  reinstated,  such  that  marking 
on  the  back  panel  of  a  package  of  frozen 
produce  is  an  acceptable  practice  in  the 
absence  of  any  other  factors  which 
might  require  more  extensive 
disclosure. 

The  instant  petition  requests  that 
Customs  reconsider  and  reject  the 
position  stated  in  HRL  731830,  adopt 
the  findings  made  by  the  trial  court  in 


Norcal  I,  and  commence  enforcement  of 
the  requirements  for  marking  set  forth  in 
T.D.  91-48. 

The  stated  basis  for  the  petitioners' 
request  to  change  the  ruling  is  as 
follows:  (1)  Current  marking  of  frozen 
produce  is  found  "buried  in  a  sea  of 
cooking  instructions";  (2)  As  displayed 
in  retail  frozen  food  display  cases,  only 
the  front  side  of  packaged  frozen 
produce  is  visible,  and  it  is  not  practical 
for  the  consumer  to  turn  it  over  to 
ascertain  the  country  of  origin;  (3)  Large 
scale  importation  of  frozen  produce  is  a 
recent  phenomenon,  but  there  is 
inherent  confusion  in  that  the  packaging 
has  not  changed;  and  (4)  various 
products  are  sold  in  the  U.S.  whose 
packaging  is  marked  confusingly  or 
illegibly,  or  which  implies  domestic 
origin. 

Conunenls 

Pursuant  to  §  175.21(a),  Customs 
Regulations  (19  CFR  175.21(a)),  before 
making  a  determination  on  this  matter. 
Customs  invites  written  comments  from 
interested  parties.  The  petition  of  the 
domestic  interested  party,  as  well  as  all 
comments  received  in  response  to  this 
notice,  will  be  available  for  public 
inspection  in  accordance  with  the 
Freedom  of  Information  Act  (5  U.S.C. 
552),  section  1.4,  Treasury  Department 
Regulations  (31  CFR  1.4).  and 
§  103.11(b),  Customs  Regulations  (19 
CFR  103.11(b)),  on  regular  business  days 
between  the  hours  of  9  a.m.  and  4  p.m. 
at  the  Regulations  Branch,  suite  4000, 
Franklin  Court,  1099  14th  Street,  NW., 
Washington.  DC. 

Authority 

This  notice  is  published  in 
accordance  with  §  175.21(a),  Customs 
Regulations  (19  CFR  175.21(a)). 

Drafting  Information 

The  principal  drafter  of  this  document 
was  Robert  Cascardo,  Value  and 
Marking  Branch,  U.S.  Customs  Service. 
Personnel  from  other  Customs  offices 
participated  in  its  development. 
MicbMl  H.  Lane. 
Acting  Commissioner  of  Customs. 

Approved:  August  19, 1993. 
Ronald  K.  Noble. 

Assistant  Secretary  of  the  Treasury. 
(FR  Doc  93-22004  Filed  B-8-S3: 8:45  am] 
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ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Chapter  I 
[FnL-4726-61 

Public  Meeting  of  the  Proposed  Small 
Non*Road  Engine  Negotiated 
Rulemaking  Commlttea 

AGENCY:  Environmental  Protection 

Agency. 

ACTION:  Public  meeting. 

summary:  The  Environmental  Protection 
Agency  is  announcing  a  meeting  of  the 
proposed  Small  non-Road  Engine 
Nogotiated  Rulemaking  committee.  The 
meeting  is  open  to  the  public  without 
advance  registration. 

During  this  meeting  the  group  will: 
Review  and  adopt  organizational 
protocols  for  the  functioning  of  the 
committee;  finalize  committee 
membership;  participate  in  a 
presentation  by  the  states  on  State 
Implementation  Plans;  identify  and 
prioritize  negotiation  issues;  identify 
and  establish  of  workgroups  to  address 
issues;  identify  data  needs;  and 
schedule  future  meetings. 
DATIS:  The  meeting  will  bejield  on 
September  29, 1993.  from  10  a.m.  to  5 
p.m.,  and  on  September  30, 1993  from 
8:30  a.m.  to  3  p.m. 

ADDRESSES:  The  meeting  will  be  held  at 
the  Ann  Arbor  Hilton  Hotel,  610  Hihon 
Boulevard.  Ann  Arbor.  MI  48108.  (313) 
761-7800. 

FOR  FURTHER  ^FORMATION  CONTACT: 
Persons  needing  further  information 
concerning  this  committee  and  the  rule 
should  contact  Betsy  McCabe.  National 
Vehicle  and  Fuel  Emissions  Laboratory. 
2565  Plymouth  Rd.  Ann  Arbor.  MI 
48015.  (313)  668-^344.  Persons  needing 
further  information  on  procedural  or 
logistical  matters  should  call  the 
Committee's  facilitator,  Lucy  Moore. 
Western  Network.  616  Don  Caspar. 
Santa  Fe,  NM,  87501,  (505)  982-9805. 

Dated:  September  1, 1993. 
Deborah  S.  Dalton, 

Deputy  Director,  EPA  Consensus  and  Dispute 
Resolution  Program.  Office  of  Regulatory 
Management  and  Evaluation. 
[FR  Doc  93-21982  Filed  »-«-93;  8:45  am) 
MUJNOCOOC  wo  10  M 


40  CFR  Part  52 
PL1S-5-6014;  FRL-(727-4] 

Approval  and  Promulgation  of 
Implementation  Plans;  Illinois 

agency:  U.S.  Environmental  Protection 
Agency. 


ACTION:  Proposed  rule;  withdrawal. 

SUMMARY:  In  a  November  13. 1992 
proposed  rule,  the  United  States 
Environmental  Protection  Agency 
(USEPA)  proposed  to  approve  a  revision 
to  Illinois'  State  Implementation  Plan 
(SIP)  for  ozone.  The  purpose  of  this 
revision  was  to  change  the  Volatile 
Organic  Matter  emission  limits 
appUcable  to  a  facihty  in  Richland 
County,  Illinois  operated  by  Roadmaster 
Corporation.  The  Illinois  Environmental 
Protection  Agency  withdrew  its 
underlying  SIP  revision  request  for  the 
Roadmaster  Corporation  on  June  29, 
1993.  Thus.  USEPA's  November  13. 
1992,  proposal  is  moot.  USEPA  is 
withdrawing  this  proposed  rulemaking 
and  will  take  no  further  action  on  the 
SIP  revision  because  the  State  has 
formally  withdrawn  the  request. 
DATES:  This  withdrawal  of  proposed 
rulemaking  becomes  en^ective  October 
12. 1993. 

FOR  FURTHER  INFORMATION  CONTACT: 
Fayette  Bright,  Regulation  Development 
Section,  Regulation  Development 
Branch,  (AR-18J),  U.S.  Environmental 
Protection  Agency,  Region  5,  77  West 
Jackson  Boulevard,  Chicago,  Illinois 
60604.  (312)  886-6069. 

List  of  Subjects  in  40  CFR  Fart  51 

Air  pollution  control.  Hydrocarbons. 
Ozone.  Volatile  organic  compounds. 

Authority: 42  U.SC  7401-7671q. 
Dated:  August  9, 1993. 
D«vid  A.  UUiich. 

Acting  Begional  Administrator. 

(FR  Doc  93-21980  Filed  9-S-93;  8:45  am] 
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40  CFR  Part  52 
PN21-1-5723;  FRL-4727-6] 

Basic  and  Enhanced  Vehicle 
Inspection  and  IMaintenance  Plan; 
Indiana 

AGENCY:  United  States  Environmental 
Protection  Agency  (U.S.  EPA). 
ACTION:  Proposed  rule. 

SUMMARY:  This  action  proposes  to 
disapprove  a  revision  to  the  Indiana 
State  Implementation  Plan  (SIP)  for  the 
attainment  of  the  National  Ambient  Air 
Quality  Standard  for  ozone.  This 
revision  was  intended  to  provide  for  the 
adoption  and  implementation  of  a 
vehicle  inspection/maintenance  (I/M) 
program  meeting  the  requirements  of 
U.S.  EPA  regulations,  published  in  the 
Federal  Re^ster  on  November  5. 1992, 
concerning  vehicle  I/M  programs  (I/M 
Regulation)  for  the  Lake,  Porter,  Clark, 


and  Floyd  Counties  ozc  ne 
nonattainment  areas.  T  le  revision  was 
submitted  on  December  2. 1992  and 
consisted  of  a  commitn  ent  b}'  the 
Governor's  designee  to  the  tinely 
adoption  and  implementatior  of  an  I/M 
program  meeting  all  the  requirements  of 
U.S.  EPA's  I/M  regulati  ons  ar  d  a 
schedule  for  implemen  ation  of  the 
required  program.  U.S.  EPA  ij 
proposing  to  disapprove  the  submittal 
because  important  milestone:^  have  been 
missed  pertaining  to  tha  development 
and  adoption  of  necessiry  rulemaking 
for  the  I/M  program  anil,  therefore.  U.S. 
EPA  believes  the  State  ::anno'  meet  its 
commitment  to  submit  a  full  "«vised  1/ 
M  SIP  by  November  15  1993  However, 
this  action  also  proposes  to  a]7prove  the 
submittal  in  the  altemetive  if  a  full  SIP 
revision  is  submitted  by  November  15. 
1993. 

DATES:  Comments  on  tl.is  proposed 
action  must  be  receivec!  in  writing  on  or 
before  October  12. 199:;.  Public 
comments  on  this  document  are 
requested  and  will  be  considc-red  before 
taking  final  action  on  tliis  SIF  revision. 
ADDRESSES:  Comments  on  this 
rulemaking  should  be  { ddres.'^ed  to:  J. 
Elmer  Bortzer,  Chief.  R  jgulat  on 
Development  Section,  ilegulation 
Development  Branch  (f  AR-13J).  United 
States  Environmental  Protection 
Agency,  Region  5,  77  Vest  Jackson 
Boulevard,  Chicago,  111  nois  60604. 

Copies  of  the  request  sd  SIP  revision, 
technical  support  documents  and  public 
comments  received  are  available  at  the 
following  address:  U.S.  Environmental 
Protection  Agency,  Region  5.  Air  and 
Radiation  Division.  Re^  ulatioi 
Development  Branch,  77  Wes:  Jackson 
Boulevard,  Chicago,  111  nois  6?604. 
FOR  FURTHER  INFORMATION  COKTACT: 
Francisco  J.  Acevedo,  Enviror. mental 
Engineer,  Regulation  Develop nent 
Section,  Regulation  De''elopnent 
Branch  (5AR-18J),  Uni  ed  Sta  es 
Environmental  Protect! Dn  Agency, 
Region  5.  77  West  Jack;  on  Boulevard. 
Chicago,  Illinois  60604  (312)  386-6061. 

Anyone  wishing  to  come  to  Region  5 
offices  should  first  contact  Fnncisco  J. 
Acevedo. 
SUPPLEMENTARY  INFORMATION: 

L  Qean  Air  Act  Requirementi^ 

The  Clean  Air  Act,  a;  amended  in 
1990,  (the  Act)  requires  States  to  make 
changes  to  improve  exi  ;ting  1/ vl 
programs  or  implement  new  oies. 
Section  182(a)(2)(B)  recuired  eny  ozone 
nonattainment  area  wh  ch  has  been 
classified  as  "marginar  (pursrant  to 
section  181(a)  of  the  Act)  or  worse  with 
an  existing  I/M  program  that  v  as  part  of 
a  SIP,  or  any  area  that  vas  required  by 


the  1977  Amendments  to  the  Act  to 
have  an  I/M  program,  to  immediately 
submit  a  SIP  revision  to  bring  the 
program  up  to  the  level  required  in  past 
U.S.  EPA  guidance  or  to  what  had  been 
committed  to  previously  in  the  SIP. 
whichever  was  more  stringent.  All 
carbon  monoxide  nonattainment  areas 
were  also  subject  to  this  requirement  to 
improve  existing  or  previously  required 
programs  to  this  level.  In  addition,  all 
ozone  nonattainment  areas  classifled  as 
moderate  or  worse  must  implement  a 
basic  I/M  program,  regardless  of 
previous  requirements. 

In  addition.  Congress  directed  U.S. 
EPA  in  section  182(a)(2)(B)  to  publish 
updated  guidance  for  state  I/M 
programs,  taking  into  consideration 
findings  of  the  Administrator's  audits 
and  investigations  of  these  programs. 
All  areas  required  by  the  Act  to  have  an 
I/M  program  were  to  incorporate  this 
guidance  into  the  SIP.  Areas  classified 
as  "serious"  or  worse  ozone 
nonattainment  areas  with  populations  of 
above  200.000  and  CO  nonattainment 
areas  with  design  classifications  above 
12.7  ppm  and  populations  of  200,000  or 
more,  in  addition  to  metropolitan 
statistical  areas  with  populations  of 
100,000  or  more  in  the  northeast  ozone 
transport  region,  were  required  to  meet 
U.S.  EPA  guidance  for  "enhanced"  I/M 
programs.  These  areas  were  required  to 
submit  a  SIP  revision  to  incorporate  an 
enhanced  I/M  program  by  November  15, 
1992. 

In  the  State  of  Indiana  a  basic  I/M 
program  meeting  all  the  requirements  of 
the  I/M  rule  is  required  in  Clark  and 
Floyd  Counties.  An  enhanced  I/M 
program  is  required  in  Lake  and  Porter 
Counties. 

n.  I/M  Regulation  Requirements 

On  November  5. 1992  (57  FR  52950) 
U.S.  EPA  published  a  final  regulation 
establishing  the  I/M  requirements, 
pursuant  to  section  182  of  the  Act.  The 
I/M  regulation  was  codified  at  40  CFR 
part  51.  subpart  S,  and  requires,  among 
other  things,  that  each  State  that  is 
required  to  implement  an  I/M  program 
must  submit  by  November  15, 1992.  a 
SIP  revision  including  two  elements:  (1) 
A  commitment  from  the  Governor  or 
his/her  designee  to  the  timely  adoption 
and  implementation  of  an  I/M  program 
meeting  all  the  requirements  of  the  I/M 
regulation;  and  (2)  a  schedule  of 
implementation.  In  addition,  the 
commitment  must  provide  interim 
milestones  that  the  State  must  meet 
with  regard  to  the  timely 
implementation  of  any  necessary 
legislation  and  regulations  required  to 
have  full  legal  authority  to  implement 
the  program.  Failure  by  the  State  to 
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meet  aay  of  the  abow«  mflntkuaed 
requirements  is  grounds  for  US.  EPA  to 
disapprov*  tbe  comntitiBant. 

In  cases  w«re  the  conunittal  SIPs  are 
considered  complete.  U.S.  EPA  beheves 
that  conditional  approval  of  l/M 
committal  SIPs  is  appropriate  because 
the  States  ^ould  not  De  expected  to 
begin  developing  an  l/M  program 
meeting  the  requirements  of  the  Act  aiul 
the  UM  regulation  until  the  l/M 
regulation  was  adopted  as  a  final  rule, 
which  occurred  on  November  S,  1932. 
U.S.  EPA  does  believe  that  States  can 
adopt  revised  I/M  program  plans  within 
one  year  of  U.S.  EPA's  5nal  r\ile.  As  a 
condition  of  U.S.  EPA's  proposed 
approval  of  such  committal  SIPs,  the  \J 
M  regxilation  requires  that  by  November 
15,  1993,  a  complete  SIP  revision  be 
submitted  which  contains  all  of  the 
elements  in  the  implementation 
schedule,  including  authorizing 
legislation  and  implementing 
regulations.  A  proposed  conditional 
approval  should  not  be  interpreted  as  an 
approval  of  the  program  design  features 
as  described  in  a  State's  commitment.  In 
order  to  be  considered  complete  and 
fully  approvable.  the  November  15. 
1993  submittal  must  include  an  analysis 
of  the  program  using  the  most  current 
U.S.  EPA  mobile  source  emission  model 
demonstrating  that  the  program  meets 
the  applicable  performance  standard,  as 
well  as  other  features  identined  in  the 
statute  and  regulations. 

m.  State  Sabmittal 

The  State  of  bidiana  submitted  a 
committal  SIP  on  December  2, 1992.  A 
public  hearing  on  this  submittal  was 
held  by  the  State  on  October  22, 1992. 
in  Gary,  hidiana.  The  submittal  includes 
a  commitment  to  the  timely  adoption 
and  implementation  of  an  I/M  program 
in  the  Lake,  Porter,  Clark,  and  Floyd 
Counties  ozone  nonattainment  areas 
meeting  all  the  requirements  of  the  I/M 
regulation  and  the  Act  by  November  15, 
1993.  and  a  schedule  of 
implementation.  A  more  detailed 
analysis  ot  -Jie  State's  submittal  is 
contained  in  U.S.  EPA's  technical 
support  document  dated  May  4, 1993. 
which  is  available  from  the  Re^on  5 
office  Hsted  above. 

IV.  Statenenl  of  Disapproval 

Under  the  authority  of  the  Governor, 
the  Commissioner  of  the  Indiana 
Department  of  EnTironmental 
Management  submitted  a  SIP  revision  to 
satisfy  certain  requirements  of  the  I/M 
regulation  to  the  United  Staite 
Environmental  PratectioD  Agency  on 
December  2, 1902.  U.S  EPA  has 
reviewed  this  submittal  and  proposes  to 
disapprove  the  commitment  twsed  on 


the  failure  by  the  Stete  to  meet  the 
commitment  and  schedule  contained  in 
the  SIP  submittal  pertaming  to  the 
adoption  of  necessary  authority  to 
implement  I/M  requirements  diuing  the 
1993  Indiana  General  Legislative 
session.  On  June  30. 1993.  the  Indiai^a 
legislature  adjourned  without  taking 
necessary  action  to  allow 
implementation  of  the  l/M  provisions 
mandated  in  the  Clean  Air  Act  and  the 
I/M  r\ile  for  Lake  and  Porter  Counties. 
Failure  to  provide  necessary  authority 
prevents  the  State  from  submitting  a 
complete  SIP  revision  containing  all  the 
required  elements  of  the  program  by 
November  15,  1993. 

On  August  17. 1993.  U.S.  EPA  sent  a 
letter  to  Governor  Bayh  of  Indiana  and 
to  the  Federal  Highway  Administration 
advising  them  that  U.S.  EPA  has 
decided  to  exercise  its  discretionary 
authority  under  section  llO(m)  of  the 
Act  to  impose  sanctions  at  any  time 
once  a  finding  of  SIP  deficiency  is 
made.  Because  of  the  foilure  of  the 
Legislature  to  provide  necessary 
authority  to  implement  an  enhanced  1/ 
M  program  in  Lake  and  Porter  Comities, 
it  is  U.S.  EPA's  intent  to  poWisb  a 
proposed  rule  in  the  Federal  Register  in 
the  near  future  proposing  to  hmit 
certain  Federal  nigh  way  funding 
assistance  statewide  and  to  fanpose  2:1 
emissions  oBaet  growth  Umitations  for 
new  and  modified  major  stationary 
sources  of  volatile  organic  compounds 
and  oxides  of  nitrogen  in  the  ozone 
naoattainment  counties  of  Lake,  Porter. 
Clark.  Floyd,  Marion.  St.  Joseph, 
Elkhart  and  Vanderburgh  Counties.  A 
public  conunent  period  of  at  least  30 
days  and  an  opporttmity  for  pubUc 
hearingis)  will  be  provided  to  solicit 
comments  on  the  proposed  imposition 
of  sanctions. 

If  the  State  provides  the  necessary 
authority  and  meets  the  other  applicable 
interim  milestones  in  the  December  2. 
1992.  commitment  prior  to  U.S  EPA's 
final  action  on  this  proposal.  U.^  EPA 
proposes  in  the  ahemative  to 
conditionally  approve  the  commitment 
as  complying  with  section  110(k)(4).  If 
the  State  adopts  and  sulsntts  the 
required  legislation  and  rules  to  U.S. 
EPA  within  the  applicable  time  frame, 
the  conditionally  approved  commitment 
will  remain  part  of  the  SIP  until  U.S. 
EPA  takes  final  action  approving  or 
disapproving  the  new  submittal.  If  U.S. 
EPA  approves  the  subsequent  submittal, 
those  newly  ap>proved  rules  will  become 
a  part  of  the  SIP. 

\¥hen  U.S.  EPA  issues  a  final 
disapproval,  the  sanctions  process 
under  section  179(a)  begins.  Under 
section  179(a),  U.S.  EPA  would  be 
required  to  hnpoee  one  of  the  sanctions 


under  section  1790>)  after  18  months  of 
the  final  disapproval.  In  addition,  the 
final  disapproval  triggers  the  Federal 
implementation  plan  requirement  under 
section  110(c>.  However,  as  stated 
above,  U.S.  EPA  In  an  August  17, 1993. 
letter  to  Governor  Bayh  of  Indiana  has 
indicated  its  decision  to  exercise  its 
discretionary  authority  under  section 
llO(m)  of  the  Act  in  this  situation.  Such 
discretionary  authority  allows  U.S.  EPA 
to  impose  sanctions  at  any  time  once  a 
finding  of  SIP  defidencv  is  made. 

Public  comment  is  solicited  on  the 
requested  SIP  submittal  and  on  U.S. 
EPA's  proposed  actions.  Comment* 
received  by  the  date  listed  above  will  be 
considered  in  the  developmeot  of  the 
final  nile. 


V.  Regulatory  Process 

This  action  has  been  clas^&ed  as  a 
Table  2  Action  by  the  Regional 
Administrator  under  the  procedures 
published  in  the  Federal  Register  on 
January  19. 1989  (54  FR  2214-2225).  On 
January  6, 1989,  the  Office  of 
Management  and  Budget  (OMB)  waived 
Table  2  and  Table  3  SIP  revisions  (54  FR 
2222)  from  the  requirements  of  section 
3  of  Executive  Order  12291  for  a  period 
of  two  years.  U.S.  EPA  has  submitted  a 
request  for  a  permanent  waiver  for  Table 
2  and  Table  3  SIP  revisions.  OMB  has 
agreed  to  continue  the  temporary  waiver 
until  such  time  as  it  rules  on  U.S.  EPA's 
request. 

Under  the  Regulatory  Flexibility  Act. 
5  U.S.C.  600  et  seq.,  U.S.  EPA  must 
prepare  a  regulatory  flexibility  analysis 
assessing  the  impact  of  any  proposedor 
final  rule  on  small  entities.  5  U.S.C.  603 
and  804.  Alternatively.  U.S.  EPA  may 
certify  that  the  rule  will  not  have  a 
signiucant  impact  on  a  substantial 
number  of  small  entities.  Small  entities 
include  small  businesses,  small  rjot-for- 
profit  enterprises,  and  government 
entities  with  jurisdiction  over 
populations  of  less  than  50,000. 

Conditional  appro^rals  under  sections 
110  and  301  and  subchapter  I.  Part  Dof 
the  Act  do  not  create  any  new 
requirements,  but  simply  approve 
requirements  that  the  State  is  already 
imposing  or  has  committed  to  impose  in 
the  future.  Therefore,  because  the 
Federal  SIP  approval  does  not  impose 
any  new  requirements,  it  does  not  have 
a  significant  impact  on  small  entities 
affected.  Moreover,  due  to  the  nature  of 
the  Federal-state  rehtionshrp  under  the 
Act,  preparation  of  a  regulatory 
flexibility  analysis  would  constitute 
Federal  inquiry  hrto  the  economic 
reasonableness  of  state  action.  The  Act 
forbids  U.S.  EPA  to  base  its  actions 
concerning  SIPs  on  such  grounds.  See 
Union  Ekctric  Co.  v.  U.S.  EPA,  427  U.S. 


246.  256-66  (1976);  42  U.S.C. 
7410(a)(2). 

If  U.S.  EPA  issues  a  Bnal  disapproval, 
based  upon  the  State's  failure  to  meet 
the  commitment,  it  will  not  affect  any 
existing  State  requirements  applicable 
to  small  entities.  Federal  disapproval  of 
the  State  submittal  does  not  affect  its 
state  enforceability.  Moreover,  U.S. 
EPA's  disapproval  of  the  submittal  does 
not  impose  a  new  Federal  requirement. 
Therefore,  U.S.  EPA  certifies  that  in  the 
event  U.S.  EPA  disapproves  the  State 
submittal,  this  disapproval  action  would 
not  have  a  significant  impact  on  a 
substantial  number  of  small  entities 
because  it  would  not  remove  existing 
state  requirements  nor  would  it 
substitute  a  new  Federal  requirement. 

List  of  Subjects  in  40  CFR  Part  52 

Air  pollution  control.  Carbon 
monoxide,  Environmental  protection. 
Nitrogen  oxide.  Particular  matter. 
Volatile  organic  compounds. 

Authority:  42  U.S.C.  7401-7671q. 

Dated:  August  30, 1993. 
Valdu  V.  Adunkus. 
Regional  Administrator. 
|FR  Doc  93-21981  Filed  9-8-93;  8:45  am] 
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40  CFR  Part  123 
[FRL-4727-6] 

Water  Pollution  Control;  Application  by 
South  Dakota  to  Administer  the 
National  Pollutant  Discharge 
Elimination  System  (NPDES)  Program; 
Correction 

AGENCY:  Environmental  Protection 
Agency  (EPA). 
ACTION:  Correction. 

SUMMARY:  This  document  contains 
corrections  to  the  South  Dakota  NPDES 
program  application  published 
Wednesday,  September  1,  1993  (58  FR 
46145).  The  public  hearing  date 
previously  published  in  the  Federal 
Register  was  September  27, 1993;  the 
hearing  date  is  corrected  to  read  October 
14, 1993.  On  page  46145,  in  the  second 
column  under  DATES,  in  the  fourth  line 
the  date  September  27, 1993  is  corrected 
to  read  October  14, 1993.  The  date 
previously  published  in  the  Federal 
Register  as  the  date  by  which  public 
comments  must  be  received  was 
October  8, 1993.  On  page  46145,  in  the 
second  column  under  DATES,  in  the 
second  line  the  date  is  corrected  to  read 
October  22, 1993.  On  page  46147,  in  the 
first  column  under  the  heading  "Public 
Hearing  Procedures",  in  the  second 
paragraph,  in  the  sixth  line  the  date 


October  8, 1993  is  corre<led  to  read 
October  22.  1993.  On  page  46147  under 
the  heading  "Public  Hearing 
Procedures",  in  the  second  column,  in 
the  first  fall  paragraph,  in  the  tt  ird  and 
fourth  lines  the  date  October  8, 1993  is 
corrected  to  read  October  22,  IS 93. 

For  the  convenience  of  the  re<'der,  it 
is  noted  that  the  times  a: id  location  of 
the  public  hearing  (3  p.ri.  to  5  p  .m. 
(CDT)  and  7  p.m.  to  9  p.  n.  (CDT)  at  the 
Matthew  Training  Center,  Joe  Fdss 
Building;  523  East  Capit  )1;  Pierre,  South 
Dakota  57501)  remain  the  same. 
FOR  FURTHER  INF0rayUTI04  CONTACT: 
Janet  LaCombe  at  (303)  293-15G3. 

Dated:  September  2, 1993. 
Kerrigan  G.  Clough, 

Acting  Regional  Administet.  Enviror mental 
Protection  Agency,  Region  Mil. 
[FR  Doc  93-21979  Filed  9-8-93;  8:  »5  am] 
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DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Administration  for  ChikJren  and 
Families 

Office  of  Child  Support  Enforcement 
45  CFR  Parts  301  and  3(i5 


RIN  097a-AA74 
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Child  Support  Enforcen  ent  Program; 
Revision  of  Child  Support  Enfo -cement 
Program  and  Audi!  Reg  jiatlons 

AGENCY:  Office  of  Child  support 

Enforcement  (OCSE),  HHS. 

ACTION:  Notice  of  proposed  rulemaking. 

SUMMARY:  OCSE  is  proposing  to  .imend 
the  Child  Support  Enfor:ement  program 
regulations  governing  the  audit  of  State 
Child  Support  Enforcement  (IV-D) 
programs  and  the  imposition  of 
financial  penalties  for  failure  to 
substantially  comply  with  the 
requirements  of  title  IV-D  of  the  Social 
Security  Act  (the  Act).  This  regulation 
would  specify  how  audits  will  evaluate 
State  compliance  with  t'le  requirements 
set  forth  in  title  IV-D  of  the  Act  and 
Federal  regulations,  inc  uding 
requirements  resulting  from  the  Family 
Support  Act  of  1988  (Pub.  L.  lOC-485). 
This  proposal  also  redefines  substantial 
compliance  to  place  greater  focus  on 
performance  and  streanr  lines  part  305 
by  removing  unnecessaiy  sections.  This 
proposed  regulation  would  be  ef 'ective 
for  audits  conducted  for  periods 
beginning  subsequent  to  publicaiion  of 
the  final  rule. 

DATES:  Consideration  will  be  giv3n  to 
written  comments  and  suggestiois 
received  by  November  8, 1993. 


ADDRESSES:  Address  comments  to: 
Deputy  Director.  Office  of  Child  Support 
Enforcement,  Department  of  Health  and 
Human  Services,  Mail  Stop  OCSE/PPD. 
4th  floor,  370  L'Enfant  Promenade  SW., 
Washington.  DC  20447.  Comments  will 
be  available  for  public  inspection 
Monday  through  Friday,  8:30  a.m.  to  5 
p.m.  in  the  Department's  office  at  the 
above  address. 

FOR  FURTHER  INFORMATION  CONTACT: 
Lourdes  Henry  on  (202)  401-5440  or 
FTS  8-441-5440. 

SUPPLEMENTARY  INFORMATION: 

Paperwork  Reduction  Act 

This  rule  does  not  require  any 
information  collection  activities  and, 
therefore,  no  approvals  are  necessary 
under  this  Paperwork  Reduction  Act. 

Background 

As  a  result  of  the  enactment  of  the 
Child  Support  Enforcement 
Amendments  of  1984,  (Pub.  L.  98-378), 
OCSE  published  final  audit  regulations 
on  October  1,  1985,  which  affected  the 
audits  of  State  IV-D  programs  beginning 
in  FY  1984.  Section  9  of  Public  Law  98- 
378  and  the  implementing  regulations 
require  that  OCSE  conduct  an  audit  of 
the  effectiveness  of  State  Child  Support 
Enforcement  programs  at  least  once 
every  three  years;  specify  that  OCSE  use 
a  substantial  compliance  standard  to 
determine  whether  each  State  has  an 
effective  IV-D  program;  provide  that 
any  State  found  not  to  have  an  effective 
IV-^  program  in  substantial  compliance 
with  the  requirements  of  title  IV-D  of 
the  Act  be  given  an  opportunity  to 
submit  a  corrective  action  plan  and, 
upon  approval  by  OCSE.  to  take  the 
corrective  action  necessary  to  achieve 
substantial  compliance  with  those 
requirements;  provide  for  the  use  of 
graduated  [>enalty  of  not  less  than  1  nor 
more  than  5  percent  of  a  State's  Aid  to 
Families  with  Dependent  Children 
(AFDC)  program  funds  if  a  State  is  not 
in  substantial  compliance;  and  specify 
the  period  of  time  during  which  a 
penalty  is  effective. 

In  order  to  be  found  to  have  an 
effective  program  in  substantial 
compliance  with  the  requirements  of 
title  IV-D  of  the  Act,  a  State  must  meet 
the  State  plan  requirements  contained 
in  49  CFR  part  302.  Under  current 
regulations,  there  are  separate  audit 
criteria  in  part  305  for  each  of  the  State 
plan  requirements  in  part  302. 
Currently,  29  criteria  are  listed  in 
§  305.20  (which  include  numerous 
related  subcriteria)  which  encompass 
the  requirements  of  part  302  which  are 
procedural  in  nature.  These  procedural 
criteria  must  be  met  for  a  finding  of 
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substantial  compKanca.  Fn  a<kht)on.  the 
ntgulattons  list  23  criteria  (which 
inclAide  numeroua  related  subcriteria) 
which  encoinpass  the  requirements  in 
part  302  whia>  ara  retated  to  the 
provision  of  services.  These  critena 
must  be  met  in  75  percent  of  the  cases 
reviewed  for  a  ^ding  of  substantial 
compUaoce.  Finally,  to  be  found  in 
substantial  compliance,  a  State  must 
pass  perfbnnance  indicators  specified  in 
§  305.96  with  an  aggregate  scoie  of  at 
least  70. 

On  January  31. 1989.  OCSE  published 
a  Notice  of  Proposed  Rulemaking  (54  FR 
4841)  (hereinafter  referred  to  as  the 
January  31  proposed  rule)  which  would 
have  consolidated  the  current  audit 
criteria  by  grouping  them  by  major 
program  function.  Thus,  instead  of 
auditing  each  criterion  separately,  we 
proposed  that  two  or  more  criteria 
would  be  grouped  under  one 
performaoLL'  standard  for  evaluation.  In 
addition,  because  we  stated  in  the  audit 
regulations  published  October  1, 1985 
(50  FR  40120),  that  additional 
performance  indicator  components 
measuring  paternity  establishment  and 
cost  avoidance  would  be  added  to  the 
performance  measurement  portion  of 
the  audit,  those  indicator  components 
were  included  in  the  January  31 
proposed  regulation.  In  con)uiu:lion 
with  the  additional  indicator 
components,  we  proposed  a  revised 
SToring  system  for  State  performance  on 
the  performance  indicator  components. 

We  only  finalized  those  aspects  of  the 
January  31  proposed  rule  which 
establish  the  time  periods  covered  by 
audits  or  follow-up  reviews.  That  final 
rule,  published  March  8.  1990  (55  FR 
8465),  responded  to  comments  received 
on  the  particular  portions  of  the 
proposed  n. .  ilation  which  were 
finalized.  It  indicated  that  we  would 
review  the  rest  of  the  comments  when 
a  new  proposed  regulation  was 
developed. 

The  March  8  final  rule  specifies  that: 

(1)  The  audit  covers  a  period 
comprised  of  any  12  consecutive 
months: 

(2)  Follow-up  reviews  cover  the  first 
three-month  period  beginning  after  the 
corrective  action  period;  and 

(3)  For  Stales  operating  under 
corrective  action  with  respect  to 
performance  indicators,  follow-up 
reviews  cover  the  first  full  fotir  quarters 
following  the  corrective  action  period. 

On  August  4, 1989.  another  final  rule. 
Standards  for  Program  Operations,  was 
published  (54  FR  32284)  which 
implements  the  requirements  of  sections 
121  aiKi  122  of  Public  Law  10O-48S. 
Sperificatlv  the  final  rule  revised  4S 
CFR  parts  3^2  and  303  to  specify 


standards  for  processing  child  supp^t 
enforcement  cases  and  timeframes  for 
distributing  child  support  collections 
under  title  IV-D  of  the  Act.  States  were 
required  to  meet  these  standards  by 
October  1, 1990. 

With  regard  to  other  Family  Support 
Act  requirements,  on  May  15,  1991,  a 
final  rule  was  published  which 
implemented  the  requirements  of  Public 
Law  100-485  governing  S50  pass- 
through  payments,  mandatory  support 
guidelines,  mandatory  genetic  testing, 
paternity  establishment  and  laboratory 
testing  (56  FR  22335).  The  requirements 
of  Public  Law  100-485  governing 
immediate  wage  withholding,  review 
and  adjustment  of  suppoil  obligations 
and  monthly  notice  of  support 
collections  were  published  on  July  10, 
1992  (57  FR  30658).  Additional  review 
and  adjustment  requirements  were 
published  December  33.  1992  (57  FR 
61559). 

As  a  result  of  the  passage  of  time,  the 
child  support  provisions  of  Public  Law 
100-485,  and  the  necessary  changes  to 
program  regulations,  we  have  re- 
examined the  audit  process  and 
regulations  and  have  developed  the 
current  proposaL  In  developing  this 
proposal,  we  considered  the  impact  of 
the  new  requirements  on  States  and  our 
experience  with  the  audit  process  to 
date.  We  also  reviewed  the  comments 
on  the  January  31  proposaL 

In  addition,  we  considered  the 
concerns  that  many  Stales  and  other 
groups  have  expressed  about  the  current 
audit  process.  First,  there  is  a  concern 
that  the  scope,  complexity,  and  length 
of  the  audit  is  expanding.  OCSE  audits 
cover  numerous  criteria  and  sub- 
criteria.  The  child  support  provisions  of 
the  Family  Support  Act  of  1988  add  to 
the  complexity  of  the  support 
enforcement  program,  and  hence  the 
audit  process,  by  significantly 
expanding  the  number  of  criteria  to  be 
reviewed.  Party  as  a  result  of  this 
growing  scope  and  complexity,  it  takes 
an  increasingly  greater  amount  of  lime 
and  effort  to  conduct  audits.  This  may 
cause  delays  in  obtaining  results  and  in 
performing  audits  in  other  States.  In 
addition,  although  service  delivery  is 
already  the  primary  focus  of  the  audit 
(i.e.,  the  75  percent  case  action 
standard),  there  is  a  concern  that  the 
audit  should  focus  more  on  outcomes 
and  results.  Focusing  more  on  outcomes 
and  results,  including  the  timeliness  of 
providing  services,  would  allow  the 
audit  to  better  measures  State  program 
performance. 

In  response  to  concerns  about  the 
expanding  scope  of  the  audit,  we  are 
proposing  to  redefine  substantial 
compliance  to  focus  on  certain  criteria: 


(1)  Service-related  criteria  that  a 
significant  number  of  States  have  failed 
to  comply  with  in  the  past;  and,  (2)  new 
or  newly  revised  criteria.  By  eliminating 
certain  administrative  or  procedural 
criteria  and  focusing  on  service-related 
criteria  to  the  extent  possible,  we 
believe  we  can  move  toward  a  more 
results-oriented  audit.  The  audit  process 
is  not  the  sole  means  through  which 
State  program  development  and 
compliance  is  determined.  OCSEtises 
program  reviews,  the  State  Plan 
approval  process,  the  audit  resolution 
and  tracking  system,  as  well  as  the 
established  audit  process,  to  review 
State  compliance. 

This  profMjsed  rule  also:  Specifies 
how  audits  would  evaluate  State 
compliance  with  the  new  standards  for 
program  operations  as  well  as  other  new 
requirements  mandated  by  Public  Law 
100-485  by  setting  forth  new  and 
revised  audit  criteria  and  processes; 
combines  related  requirements  into 
groupings;  and  streamlines  part  305  by 
removing  unnecessary  sections.  The 
requirements  in  this  proposed  rule 
would  be  effective  for  audits  conducted 
for  periods  beginning  subsequent  to 
publication  of  the  final  rule. 

In  response  to  the  standards  and 
timeframes  set  forth  in  the  final  rule. 
Standards  for  Program  Operations,  a 
number  of  commenters  asked  that  States 
not  be  subject  to  a  determination  of 
substantial  compliance  with  the 
program  standards  as  a  result  of  an  audit 
until  there  has  been  a  period  of 
evaluation  of  State  performance  with 
respect  to  the  standards.  In  addition,  the 
preponderance  of  commenters  indicated 
that  they  could  not  meet  the  timeframes 
without  Statewide  and  comprehensive 
automated  information  management 
systems  and  asked  that  the  requirements 
not  be  effective  until  October  1, 1995, 
when  States  are  required  by  the  Family 
Support  Act  of  1988  to  have  operational 
automated  support  enforcement  systems 
in  place.  A  number  of  commenters 
requested  that  we  change  the  current 
audit  standard  of  75  percent  compUaoce 
with  program  requirements  to  begin 
with  a  lower  percentage  of  compliance 
for  the  new  requirements  which  became 
effective  October  1.  1990,  and  increase 
the  percentage  of  cases  which  must  be 
processed  for  substantial  compliance 
determinations  between  fiscal  years 
1991  and  1995. 

As  stated  in  the  preamble  to  the 
standards  for  program  operations  final 
rule.  Congress  intended,  by  requiring 
the  Secretary  to  pubhsb  final 
regulations  within  10  months  of  the 
effective  date  of  Public  Law  100-485, 
that  the  effective  date  of  the  regulation 
should  not  be  inordinately  delayed.  We 
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believe  that  most  States  should  have 
been  able  to  meet  the  new  standards  and 
tiineframe5  by  October  1. 1990,  and  will 
evaluate  State  implementation  of  these 
standards.  However,  States  will  not  be 
subject  to  findii^  of  substantial 
noncomphance  and  penalties  for  failure 
to  meet  these  requirements  and 
timeframes  until  after  final  audit 
regulatioos  are  published.  Since  States 
will  not  be  penalized  for  substantial 
noncompliance  with  the  program 
standards  requirements  until  after  final 
audit  regulations  are  published, 
adequate  time  will  have  passed  to  allow 
all  Skates  to  meet  program  standards. 
Nevertheless,  given  the  deficiencies  in 
the  delivery  of  support  enforcement 
services  that  necessitated  the  setting  of 
program  standards  in  the  first  instance. 
States  should  already  be  focusing  their 
efforts  to  meet  \iiBse  standards.  In 
developing  the  Standards  for  Program 
Operations,  OCSE  consulted  with  a 
work  group  composed  of  representatives 
of  organizations  representirig  Governors. 
State  welfare  administrators  and  State 
child  support  enforcement  directors 
prior  to  issuing  the  proposed  regulation. 
We  received  comments  from  mtu^  than 
150  commenters  representing  States, 
localities,  advocacy  groups  and  private 
individuals.  These  comments  were 
taken  into  consideration  in  drafting  the 
final  regulation.  In  response  to  the 
comments  suggesting  that  we  lower  the 
percentage  rate  of  compliance,  we 
believe  that  the  75  percent  standard  has 
proven  to  be  a  reasonable  standard.  We 
also  believe  it  is  essential  to  maintain 
the  standard  to  ensure  that  States  work 
all  cases  and  provide  all  necessary 
services  in  eccordance  with  the  new 
program  standards. 

Statutory  Authority 

These  proposed  regulations  are 
published  under  the  authority  of 
secUons  1102. 402(aH27).  452{a)(4]. 
452(g),  and  403(h)  of  the  Act.  Section 
1102  authorizes  the  Secretary  of  HHS  to 
publish  regulations  not  inconsistent 
with  the  Act  which  may  be  necessary  to 
efficiently  administer  the  Secretary's 
functions  under  the  Act.  Section 
402(a)(27)  requires  each  State  to  operate 
a  child  support  program  in  substantial 
compliance  with  the  title  IV-D  State 
plan.  Section  452(a)(4)  requires  the 
audit  of  each  State  IV-D  program  to 
assure  compliance  with  title  IV-D 
requiiemants  at  least  once  every  three 
years  (or  not  less  often  than  annually  in 
the  case  of  any  State  which  is  being 
penalized,  or  is  operating  under  a 
corrective  ection  plan).  Section  4S2(g)  of 
the  Act.  added  by  section  111(a)  of 
Public  Law  100-485,  sets  forth  the 
requirements  governing  paternity 


establi^unent  peicentaijes  which  States 
roust  meet  to  be  found  to  comply 
substantially  with  the  DquirameEts  of 
title  IV-D.  Finally,  sect  on  403(h) 
provides  for  the  imposi  ion  of  an  ludit 
penalty  of  not  less  than  one  nor  n^we 
than  five  percent  of  a  S  ate's  AFD3 
funding  for  any  State  which  ^Is  :o 
substantially  comply  wit  title  IV-D 
requirements  within  tin  period  of  time 
the  Secretary  determin(«  to  be 
appropriate  for  corrective  action. 

Regulatory  Provisions 

OCSE  proposes  to  an  end  part  ;  05  in 
several  ways:  By  revising  the  evaluation 
criteria  to  reflect  new  Dquiremen's  in 
45  CFR  parts  302  and  303,  includ  ng 
those  governing  standards  for  program 
operations,  mandatory  guidelines, 
immediate  wage  withholding,  review 
and  adjustment  of  supj>ort  orders,  and 
other  provisions  of  Put  lie  Law  IC  0-485; 
by  eliminating  duplicajve  regulations 
from  part  305;  and  by  redefining  criteria 
that  States  must  meet  t  d  be  detemined 
to  be  in  substantial  compliance. 

General  Definitions— §  301.1 

For  consistency  with  the  changes  to 
part  305,  this  proposed  rule  would 
move  the  definition  of  "procedures"  in 
§  305.1(b)  and  place  it  in  alphabetical 
order  in  §  301.1. 

Scope  of  Part  305— §  3J5J) 

Current  regulations  at  §  305.0  describe 
45  CFR  part  305  sectioi  by  section: 
Sections  305.10  through  305.13  describe 
the  audit;  §  305.20  defines  an  effective 
program  for  purposes  of  an  audit; 
§§  305.21  through  305.57  and  §  305.98 
set  forth  the  audit  criteria  used  to 
determine  program  eff'3ctiveness 
including  performance  indicators; 
§  305.99  governs  the  notice  and 
corrective  action  period;  and  §305.100 
governs  the  impositior  of  a  penalty. 

We  believe  S§  305.2  .  through  §  305.57 
are  unnecessary  and  sfTve  no 
substantive  purpose  btcause  these 
regulations  merely  cross-referem^  and/ 
or  restate  the  requirenents  in  the 
corresponding  State  pi  an  regulations  in 
part  302  and  related  p:x>gram 
requirements  in  part  333.  Accordingly, 
we  propose  to  delete  §§  305.21  through 
305.57  and,  revise  §  305.20  which  hsts 
administrative  criteria  States  must  meet 
and  service  related  cri  eria  for  which 
States  must  have  and  use  proceoures 
required  in  a  specified  percentage  of  the 
cases  reviewed  for  each  criterion.  In 
addition,  $  305.20  wotild  cross  reference 
relevant  State  plan  an>i  program 
regulations  cxmtained  in  parts  302  and 
303  and  make  otho-  dianges  described 
below. 


Accordingly,  §  305.0  would  be  revised 
to  state:  Sections  305.10  through  305.13 
describe  the  audit;  §  305.20  sets  forth 
audit  criteria  and  subcriteria  the  Office 
will  use  to  determine  program 
effectiveness  and  defines  an  effective 
program  for  purposes  of  an  audit; 
§  305.97  sets  forth  the  paternity 
establishment  percentage  requirements; 
§  305.98  sets  forth  the  performance 
indicators  OCSE  will  use  to  determine 
State  IV^  program  effectiveness; 
§  305.99  provides  for  the  issuance  of  a 
notice  and  corrective  action  period  if  a 
State  is  found  by  the  Secretary  not  to 
have  an  effective  IV-D  program;  and 
§  305.100  provides  for  the  imposition  of 
a  penalty  {f  a  State  is  found  by  the 
Secretary  not  to  have  had  an  effective 
program  and  has  failed  to  take 
corrective  action  and  achieve 
substantial  compliance  within  the 
period  prescribed  by  the  Secretary. 

Definitions— §  305. 1 

As  discussed  above,  the  definition  of 
"procedures"  in  §  305.1(b)  would  be 
moved  to  §  305.1.  Section  §  305.1  would 
continue  to  provide  that  the  definiticHis 
found  in  §  301.1  apply  to  part  305. 

Timing  and  Scope  of  the  Audit — 
§305,  JO 

For  consistency  with  the  changes 
proposed  elsewhere  in  part  305, 
§  305.10(a)  would  be  revised  to  state 
that  the  audit  of  each  State's  program 
will  be  a  comprehensive  review  using 
the  criteria  prescribed  in  §§  305.20, 
305.97  and  305.98.  As  a  technical 
change,  the  name  "Standards  for  Audit 
of  Governmental  Organizations. 
Programs,  Activities,  and  Functions"  in 
paragraph  (c)(2)  would  be  changed  to 
"Government  Auditing  Standards." 

State  Comments— §  305.12 

Current  regulations  at  §  305.12(a) 
provide  for  informing  the  IV-D  agency 
during  the  audit  entrance  cooference  of 
those  political  subdivisions  of  the  State 
that  will  be  audited  and  making 
preliminary  arrangements  for  personnel 
and  information  to  be  made  available. 
We  propose  to  replace  this  provisicm 
with  more  general  language  indicating 
that  any  necessary  arrangements  for 
conducting  the  audit  will  be  made  at  the 
audit  entrance  conference.  States  will  be 
informed,  either  in  the  letter  States 
receive  from  OCSE  in  tiie  quarter 
preceding  commencement  of  the  audit 
or  at  the  entrance  confin«nce,  of  all 
infonnatian  necessary  to  prepare  for  the 
audit  No  change  in  current  practice,  or 
information  provided  to  the  States,  is 
intended  or  anticipated  as  a  result  of 
this  proposed  change. 
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Effective  Support  Enforcement — 
§305.20 

Current  §  305.20  sets  forth  the  criteria 
which  are  used  to  measure  State 
compUance  with  the  requirements  of 
title  IV-D  of  the  Act.  Section  305.20(a) 
Usts  selected  criteria  and  related 
subcriteria  which  must  be  met  or  under 
which  the  procedures  involved  must  be 
used  in  at  least  75  percent  of  the  cases 
reviewed  for  audits  conducted  for  fiscal 
year  1984.  Additional  criteria  and 
related  subcriteria  as  well  as 
performance  indicators  incorporated 
into  the  audit  of  State  child  support 
programs  for  audit  periods  suhsequent 
to  FY  1984  because  of  changes  in  title 
rV-D  of  the  Act  and  implementing 
program  regulations  are  listed  in 
§§  305.20  (b),  (c)  and  (d).  hi  total,  the 
regulations  list  29  criteria  which  must 
be  met  and  23  criteria  where  the 
required  procedures  must  be  used  in  75 
percent  of  the  cases  reviewed. 

1.  Revised  Definition  of  Substantial 
Compliance. 

We  are  proposing  to  completely  revise 
§  305.20  by  redehning  the  criteria  that 
States  must  meet  to  be  determined  to  be 
in  substantial  compliance.  As  part  of 
this  revision,  §  305.20  would  be 
changed  to  address  new  regulatory 
requirements  including  non-AFIXZ 
Medicaid  and  former  AFDC  cases, 
program  standards  and  timeframes 
requirements,  and  other  new  program 
requirements  iinder  Public  Law  100—485 
(i.e.,  mandatory  guidelines,  review  and 
adjustment  of  support  orders,  monthly 
notice  of  support  collections,  mandatory 
genetic  testing,  and  immediate  wage 
withholding). 

While  program  regulations  specify 
how  States  must  operate  IV-D  programs 
to  be  in  compliance  with  State  plan 
requirements  and  what  program 
expenditures  may  qualify  for  Federal 
funding,  audit  regulations  specify  those 
requirements  which  must  be  met  in 
order  for  a  State  to  be  determined  to  be 
in  substantial  compliance  with  the 
requirements  of  title  IV-D  of  the  Act 
and  to  avoid  fiscal  penalties.  Our  goal 
in  revising  the  audit  regulations  is  to 
redefine  substantial  compliance  to  focus 
on  certain  criteria:  (1)  Service-related 
criteria  that  a  significant  number  of 
States  have  failed  to  comply  with  in  the 
past;  and,  (2)  new  or  newly  revised 
criteria.  Focusing  on  these  criteria 
would  eliminate  many  of  the 
administrative  or  procedural  criteria 
that  are  currently  part  of  substantial 
compliance  determinations  and  which 
are  currently  being  met,  thereby  making 
the  audit  more  resuhs  oriented.  As 
previously  stated,  the  audit  process  is 


not  the  sole  means  through  which  State 
program  development  and  compliance 
IS  determined.  OCSE  uses  program 
reviews,  the  State  Plan  approval 
process,  that  audit  resolution  and 
tracking  system,  as  well  as  the 
established  penahy  process,  to  review 
State  compliance. 

a.  Ten  percent  materiality  test.  First, 
we  propose  including  in  the 
determination  of  substantial  compliance 
criteria  that,  based  on  past  audits,  many 
States  have  failed.  Specifically,  we 
looked  at  the  results  of  FY  1984  through 
FY  1987  audits,  and  calculated  the 
number  of  States  that  had  failed  each 
existing  criterion  compared  to  the 
number  of  audit  reports  issued  since 
that  criterion  became  effective.  We 
propose  including  in  the  determination 
of  substantial  compliance  those  criteria 
which,  in  general,  more  than  10  percent 
of  the  States  had  failed  during  that 
period. 

The  10  percent  cutoff  point  is 
consistent  with  the  auditing  concept  of 
"materiality."  According  to  auditing 
theory,  the  audit  should  be  able  to 
detect  errors  and  conditions  that 
materially  affect  the  ability  of  the  child 
support  program  achieve  desired  results 
and  benefits.  Ten  percent  is  commonly 
used  as  a  benchmark  for  materiality.  In 
this  case,  we  believe  that  if  less  than  10 
percent  of  States  are  failing  a  given 
criterion,  we  can  omit  that  criterion 
from  the  determination  of  substantial 
compliance  without  materially  affecting 
the  audit's  conclusions  about  the  child 
support  program  in  the  State.  However, 
if  a  specific  criterion  meets  the  other 
test  for  inclusion  in  substantiel 
compliance  (e.g.,  it  is  new  or  revised), 
it  would  not  be  deleted. 

More  than  10  percent  of  States  failed 
the  following  criteria:  Reports  and 
maintenance  of  records;  separation  of 
cash  handling  and  accounting  functions; 
establishing  paternity;  distribution; 
individuals  not  otherwise  eligible;  State 
parent  locator  service;  support 
obligations;  notice  of  collection  of 
assigned  support;  Federal  tax  refund 
offset;  withholding  of  unemployment 
compensation;  wage  or  income 
withholding;  imposition  of  liens  against 
real  and  personal  property;  posting 
security,  bond  or  guarantee  to  secure 
payment  of  overdue  support;  and 
medical  support  enforcement. 

b.  New  ana  newly  revised  criteria. 
After  applying  the  10  percent 
materiality  test  to  existing  audit  criteria, 
we  turned  to  new  requirements  (for  the 
most  part,  based  on  the  Family  Support 
Act  of  1988)  that  have  not  been  audited 
in  the  past  and  therefore  cannot  be 
judged  by  the  10  percent  materiality 
rule.  We  propose  to  consider  all  of  these 


requirements  in  the  determination  of 
whether  a  State's  IV-D  program  is  in 
substantial  compliance.  Also,  there  have 
been  regulatory  revisions  to  several  pre- 
existing requirements  (e.g.,  interstate. 
non-AFE)C,  and  medical  support 
requirements),  and  we  propose  to  retain 
these  revised  criteria  in  the 
determination  of  substantial 
compliance.  Based  on  past  experience 
with  State  implementation  of  new  or 
significantly  changed  program 
requirements,  we  believe  that  States' 
activities  related  to  requirements 
stemming  from  the  Family  Support  Act 
and  revised,  pre-existing  requirements 
must  be  audited  to  ensure  State 
compliance.  These  criteria  are: 
Collection  and  distribution  of  support 
payments  by  the  IV-D  agency,  §  302.32; 
distribution  of  support  collections, 
§302.51;  notice  of  collection  of  assigned 
support,  §  302.54;  guidelines  for  setting 
child  support  awards,  §  302.56; 
establishment  of  cases  and  maintenance 
of  case  records,  §303.2;  location  of 
absent  parents,  §303.3;  establishment  of 
support  obligations,  §  303.4; 
establishment  of  paternity,  §  303.5; 
enforcement  of  support  obligations, 
§  303.6;  State  income  tax  refund  offset, 
§  303.6;  provision  of  services  in 
interstate  IV-D  cases,  §  303.7;  review 
and  adjustment  of  support  obUgations, 
§  303.8  (as  amended  at  57  FR  61559  on 
December  28,  1992);  case  closure, 
§  303.11;  securing  medical  support 
information,  §  303.30;  securing  and 
enforcing  medical  support  obligations. 
§  303,31;  procedures  for  wage  or  income 
vdihholding,  §  303.100,  and  expedited 
process  under  §  303.101. 

We  would  like  to  emphasize  that 
States  are  required  to  meet  all  Federal 
requirements  contained  in  program 
regulations,  whether  or  not  the 
requirements  are  included  under 
§  305.20.  Auditors  may  still  examine 
requirements  that  are  not  contained  in 
§  305.20,  but  would  issue  management 
recommendations,  instead  of  findings  of 
substantial  noncompliance,  for  failure  to 
meet  program  requirements  not 
included  under  §  305.20. 
Implementation  of  management 
recommendations  should  help  States  to 
improve  their  performance.  In  addition, 
compliance  with  all  program 
requirements  will  continue  to  be 
monitored  by  OCSE  Regional  Offices 
through  program  and  financial  reviews 
and  the  State  plan  approval  process. 

In  addition  to  narrowing  the  number 
of  criteria  contained  in  the 
determination  of  substantial 
compliance,  we  also  propose 
streamlining  the  audit  regulations  by 
grouping  related  requirements  under 
certain  criteria  (e.g.,  collection  and 
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distribution  of  support  payinenU. 
enforcement,  etc).  Grouping  is  merely  a 
way  to  eraluate  related  requirements 
nnd  will  allow  audit  results  to  be 
reported  in  a  more  timely  manner. 
States  must  still  mee<  the  requirements 
of  each  spedfk:  regulation  cited. 

2.  Criteria  States  Must  Meet  To  Be 
Determined  To  Be  in  Substantial 
Compliance 

The  proposed  paragraph  §  305. 20(a) 
would  require  that,  for  audit  periods 
beginning  after  publication  of  this 
regulation  as  a  ftnol  rule,  a  State  must 
meet  the  IV^  State  plan  requirements 
contained  in  part  302  of  this  chapter 
measured  as  set  forth  in  paragraph  (a). 

a.  Administrative  criteria.  Dnaer 
§  305.20(aMl).  the  State  must  meet  the 
requirentents  under  the  following 
criteria: 

(1)  Statewide  Operations,  §  302.10; 

(2)  Reports  and  Maintenance  of 
Records,  S  302.15(a); 

(3)  Separation  of  cash  handling  and 
accounting  functions,  §  302.20;  and 

(4)  Notice  of  Collection  of  Assigned 
Support.  §  302.54. 

o.  Service-related  crilma.  i.  90 
percent  standard  for  case  opening  and 
closure.  In  response  to  the  Notice  of 
Proposed  Rulemaking  on  Standards  for 
Program  Operations,  commenters 
applauded  the  addition  of  new 
timeframes  and  requirements  in  the 
areas  of  case  opening,  the  applicatioa 
process  and  case  closure.  Many 
commenters  pointed  out  that  because 
these  areas  are  crucial  to  the  success  of 
the  child  support  enforcement  process, 
allowing  States  to  fail  to  take 
appropriate  action  in  op  to  25  percent 
of  the  cases  (through  appUcation  of  the 
75  percent  audit  standard)  reviewed  was 
excessive.  Alternative  percentages  of 
compliance  suggested  ranged  6°om  90  to 
98  percent  of  the  cases  reviewed. 

We  agree  that  unless  applications  are 
providml  and  accepted  in  tinaely 
manner  and  cases  are  opened  and 
maintained  appropriately,  IV-D  services 
cannot  be  provided.  Furthermore,  with 
regard  to  the  new  case  closure  criteria, 
it  is  essential  that  only  those  cases  in 
which  there  is  no  reasonable 
expectation  of  establishing  paternity, 
obtaining  a  support  order,  or  collecting 
child  support,  either  now  or  in  the 
future,  are  closed.  Thwefore,  we 
propose  to  require  that,  in  order  to  be 
dutermined  to  be  in  substantial 
compliance,  States  must  have  and  use 
the  {vocedures  for  establishment  of 
cases  and  maintenance  of  case  records 
and  case  closure  at  §§  30X2  and  303.11, 
which  were  effactive  October  1, 1990,  in 
at  least  90  percent  of  the  cases  reviewed 
for  each  criterion.  We  specifically 


request  conunents  regarding  this 
proposal. 

To  reflect  the  changes  discussed 
above,  proposed  S30f  .20(«K2)  ivould 
provide  that,  for  audits  conductad  for 
any  period  beginning  after  publicatioo 
of  this  regulation  as  a  final  rule  to  be 
determined  to  be  in  ribstantial 
compliance,  the  State  must  hava  and 
use  procedures  requijed  under  the 
following  criteria  in  at  least  90  percent 
of  the  cases  reviewed  for  each  criterion: 

(1)  Establishment  of  Cases  and 
Maintenance  of  Case  Records,  <>  303.2; 
and 

(2)Caseaosure,§}03.11. 

Under  the  case  dm  ure  criteria, 
au<litor8  would  evaluate  cases  closed 
during  the  audit  peri>>d  to  dete~mioe 
complianoe  with  the  requirements  of 
§303.11.  States  are  not  required  to  close 
cases,  however,  and  should  an 
unworkable  case  be  1  jft  open,  it  would 
not  count  against  the  State  during  an 

audit 

jj.  75  percent  standard  for  providing 
services.  Proposed  §  .105.20(a)(3)  would 
provide  that  for  aud  t  periods  beginning 
after  publication  of  tiiis  regula'ion  as  a 
final  rule,  to  be  determined  to  be  in 
substantial  compliance,  the  State  must 
have  and  use  procedures  required  under 
the  following  criteria  in  at  least  75 
percent  of  the  cases  reviewed  fw  each 
criterion: 

(1)  Collection  and  Distribution  of 
Support  Payments,  uicluding: 
Collection  and  distri  3utian  of  support 
pwvments  by  the  IV-D  agency  under 

§  302.32  (b)  and  (f);  cistributicn  of 
support  collectians  cinder  §  3C2.51:  and 
distribution  of  suppcrt  collected  in  title 
IV-E  foster  care  maintenance  ::ases 
under  §  302.52; 

(2)  Services  to  Individuals  rot 
Receiving  AFDC  or  Title  IV-E  Foster 
Care  Assistance,  §  3C2.33(a): 

(3)  Establishment  of  Support  Orders, 
including:  Location  of  absent  parents 
under  §  303.3;  guide  ines  for  setting 
diild  support  awards  under  §  302.56; 
and  establishment  of  support 
obligations  under  §  203.4  (d)  iind  {e}; 

(4)  Establishment  af  Paternity, 
including:  Location  of  absent  parents 
under  §  303.3:  and  etitablishment  of 
paternity  under  §  303.5(a); 

(5)  Enforcement  of  Support 
Obligations,  including,  in  all 
appropriate  cases:  Location  of  abs«it 
parents  under  §  303.3:  enfonxHuent  of 
support  obligations  under  §  3<^.6, 
including  submitting,  once  a  year  all 
appropriate  cases  in  accordacce  with 
S  303.6(c)(3)  to  State  and  Federal 
income  tax  refund  o°het;  and  wage 
withhf^ing  under  {  303.100.  In  cases  in 
which  wage  withholding  can:^ot  be 
implemented  or  is  nM  availat^le  and  the 


absent  parent  has  been  located.  States 
must  use  or  attempt  to  use  at  least  one 
enforcement  technique  available  under 
State  law  in  addition  to  Federal  and 
State  tax  refund  ofiset.  in  accordance 
with  State  bwvs  and  procedures  and 
applicable  State  guidelines  developed 
under  §  302.70(b)  of  this  chapter. 

(6)  Provision  of  Services  in  Interstate 
IV-D  Cases,  including  $  303.7  (a),  (b). 
and  (c): 

(7)  Review  and  Adjustment  of 
Support  Obligations,  including: 
Location  of  absent  parents  under 

§  303.3:  guidelines  for  setting  child 
support  awards  under  §  302.56;  and 
review  and  adjustment  of  support 
obligations  under  §  303.8  (as  amended 
at  57  FR  61559  on  December  28.  1992): 
and 

(8)  Medical  Support,  including: 
Location  of  absent  parents  under 
§  303.3;  securing  medical  support 
information  under  S  303.30;  and 
securing  and  enforcing  medical  support 
obligations  under  §  303.31. 

Under  this  proposal,  location  is  not 
listed  as  a  separate  criterion  but  is 
included  under  the  paternity 
establishment  support  order 
establishment,  review  and  adjustment, 
medical  support,  and  enforcement 
criteria  because  the  location  function  is 
not  an  end  in  itself  and  is  often  the 
initial  step  in  providing  these  program 
services.  We  do  not  believe  that  this 
places  less  emphasis  on  the  location 
function.  On  the  contrary,  it  will 
emphasize  the  need  to  exhaust  location 
sources  in  order  to  proceed  with  the 
necessary  services  in  the  case. 
Moreover,  it  is  illustrative  of  the 
transition  to  a  more  results-oriented 
audit 

Thus,  if  a  case  requires  support 
obligation  services  and  tlie  absent 
parent's  whereabouts  are  unknown,  the 
State  must  meet  the  applicable  location 
requirements  at  §303.3  and  the 
requirements  for  support  obligation 
establishment  at  §§  303.4(d)  and  (e)  and 
302.56  in  any  case  reviewed  for 
purposes  of  the  audit.  If  the  Slate  does 
not  meet  the  location  requirements  in  a 
case  requiring  support  obligation 
establishment  it  would  be  counted 
against  the  State  in  computing  the 
efficienc>'  rate  for  supp<Ml  obligation 
establishment  and  the  audit  findings 
would  note  that  the  State  failed  to 
substantially  comply  with  the  support 
obligation  establishment  requirements 
due,  at  least  in  part,  to  a  failure  to  meet 
the  iocatioB  requirements.  We  would 
like  specif  comments  regarding  the 
potential  effect  of  evaluating  locate  as  a 
corapooent  of  other  services  rather  than 
as  specific  service. 
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If  a  support  obligation  cannot  be 
established  because  the  alleged  father  is 
not  located,  even  though  the  State  met 
all  other  location  requirements  (i.e.. 
checked  all  sources  and  repeated 
location  attempts)  this  would  not  be 
counted  against  the  State.  There  is. 
currently,  a  perceived  misunderstanding 
that  States  must  obtain  a  successful 
outcome  in  a  case  in  order  to  receive 
credit  for  having  worked  that  case.  We 
would  like  to  clarify  that  if  a  State  meets 
all  Federal  requirements,  including 
timeframes,  with  respect  to  a  particular 
case  but  cannot  locate  the  absent  or 
putative  father,  for  example,  the  State 
would  not  be  penalized  for  failure  to 
provide  the  necessary  service.  Instead, 
we  would  credit  the  State  with  taking 
appropriate  action. 

We  would  also  like  to  clarify  that 
Slates  must  meet  the  medical  support 
requirements  in  §§  303.30  and  303.301. 
and  are  subject  to  an  audit  under  part 
305  of  State  performance  with  respect  to 
those  requirements,  irrespective  of  any 
optional  cooperative  agreement  with  a 
State  Medicaid  agency  under  45  CFR 
part  306. 

Under  current  audit  procedures, 
enforcement  is  evaluated  in  three  ways: 
(1)  An  overall  enforcement  criterion 
under  which  a  State  must  identify  and 
contact  a  delinquent  obligor  and  take 
any  enforcement  action;  (2)  a  combined 
enforcement  criterion  under  which  a 
State,  in  accordance  with  State 
guidelines/criteria,  n:\ust  implement 
liens  against  real  and  personal  property, 
withholding  of  unemployment 
compensation.  State  tax  refund  offset, 
and  posting  security,  bond,  or  other 
guarantee  to  secure  payment  of  overdue 
support:  and,  (3)  individual  criteria 
under  which  enforcement  techniques 
(e.g..  wage  withholding,  Federal  Tax 
offset)  are  evaluated  separately. 
According  to  the  second  way  of 
evaluating  enforcement,  a  State  must 
use  all  appropriate  enforcement 
techniques,  in  accordance  with 
guidelines  and  procedures  developed 
under  §  302.70  or  criteria  established  in 
S  302.65(c)(3).  in  order  to  get  credit,  for 
purposes  of  substantial  compliance,  in  a 
case.  The  third  way  of  evaluating 
enforcement  considers  whether  a  State 
is  taking  all  appropriate  actions  in 
accordance  with  Federal  regulations  and 
State  statutes  and  procedures.  Thus, 
these  different  ways  of  evaluating 
enforcement  may  require  concurrent 
application  of  several  enforcement 
techniques. 

We  are  proposing  that,  in  order  to  get 
credit  for  enforcement  in  a  case,  a  State 
must  implement  wage  withholding  and 
Federal  and  State  income  tax  refund 
offset,  if  appropriate;  and,  if  wage 


withholding  is  not  available  or 
appropriate,  attempt  to  use  at  least  one 
other  enforcement  technique.  Under  this 
proposal,  use  of  some  enforcement 
techniques  would  be  mandatory  in  all 
appropriate  cases  in  accordance  with 
Federal  requirements,  i.e..  wage 
withholding  and  submitting  once  a  year 
all  cases,  in  accordance  with 
§  303.6(c)(3).  to  State  and  Federal 
income  tax  refund  offset.  States  must 
take  these  actions  in  all  appropriate 
cases,  in  accordance  with  §  303.6. 
Section  303.6(c)(3)  requires  annual 
submittal  to  tax  offset  of  all  cases  which 
meet  the  certification  requirements 
under  §  303.12  and  State  guidelines 
developed  under  §  302.70(b)  for  State 
income  tax  refund  offset,  and  which 
meet  the  certification  requirements 
under  §  303.72  for  Federal  income  tax 
refund  offset. 

Cases  exist  in  which  wage 
withholding  is  not  available  or 
appropriate  because,  for  example:  The 
absent  parent  is  self  employed, 
unemployed,  or  does  not  have  a  source 
of  income  subject  to  withholding;  or  the 
employer/absent  parent  cannot  be 
located.  In  these  cases  some  other 
enforcement  technique,  in  addition  to 
Federal  and  State  tax  refund  offset,  must 
be  used.  States  have  discretion  with 
respect  to  the  use  of  other  enforcement 
techniques  (beside  wage  withholding 
and  Federal  and  State  tax  refund  offset) 
as  long  as  there  is  compliance  with 
Federal  regulations.  State  procedures, 
and  guidelines  developed  by  the  State 
under  S  302.70(b)  which  outline  when  it 
is  inappropriate  to  use  an  enforcement 
technique. 

Under  this  proposal,  in  cases  where 
wage  withholding  cannot  be 
implemented  or  is  unavailable.  States 
will  be  given  credit,  for  audit  purposes, 
for  taking  or  attempting  an  enforcement 
action  if  they  do  any  one  of  the 
following  in  accordance  with  §  303.6: 
Impose  a  lien  against  real  and  personal 
property  under  §  303.103;  require  the 
obligor  to  post  security,  bond,  or  other 
guarantee  to  secure  payment  of  overdue 
support  under  §  303.104;  make 
information  available  to  consumer 
credit  reporting  agencies  under 
§  303.105;  withhold  unemployment 
compensation  under  §  302.65;  or  request 
full  collection  services  by  the  Secretary 
of  the  Treasury  under  §  303.71.  A  State 
will  also  receive  credit  for  enforcement 
if  it  takes  an  enforcement  action  that  is 
not  specifically  listed  above,  if  the 
action  is  consistent  with  State  laws  and 
procedures. 

This  proposal  would  emphasize  the 
use  of  wage  withholding  and  tax  refund 
offset,  which  are  often  the  most  effective 
enforcement  techniques  while  ensuring 


that  more  difficult  cases,  those  where 
wage  withholding  and/or  tax  offset 
cannot  be  utilized,  are  not  ignored. 
Furthermore,  it  should  ensure  that  at 
least  one  enforcement  action  is  taken  in 
each  case  during  the  audit  period, 
without  penalizing  States  for  failing  to 
implement  several  enforcement 
techniques  concurrently. 

Hi.  Credit  for  providing  services. 
Proposed  paragraph  (a)(4)  would 
indicate  that,  with  respect  to  meeting 
the  75  percent  standard  under 
§  305.20(a)(3),  for  any  audit  period 
beginning  after  the  date  the  final 
regulation  is  published: 

(1)  Notwithstanding  timeframes  for 
location  and  paternity  establishment 
contained  in  §§  303.3(b)(3)  and  303.5.  if 
paternity  establishment  is  needed  in  a 
particular  case  and  paternity  is 
established  during  the  audit  period,  the 
State  will  be  considered  to  have  taken 
appropriate  action  to  establish  paternity 
in  that  case  for  audit  purposes. 

(2)  Notwithstanding  timeframes  for 
location  and  support  order 
establishment  contained  in 

§§  303.3(b)(3)  and  303.4,  if  a  support 
order  needs  to  be  established  and  an 
order  is  established  during  the  audit 
period  in  accordance  with  the  State's 
guidelines  for  setting  child  support 
awards,  the  State  will  be  considered  to 
have  taken  appropriate  action  to 
establish  an  order  in  that  case  for  audit 
purposes. 

(3)  Notwithstanding  timeframes  for 
location  and  review  and  adjustment  of 
support  orders  contained  in 

§§  303.3(b)(3)  and  303.8,  if  a  particular 
case  has  been  reviewed  and  meets  the 
conditions  for  adjustment  under  State 
laws  and  procedures  in  §  303.8,  and  the 
order  is  adjusted  during  the  audit  period 
in  accordance  with  the  State's 
guidelines  for  setting  child  support 
awards,  the  State  will  be  considered  to 
have  taken  appropriate  action  for  review 
and  adjustment  of  orders  in  that  case  for 
audit  purposes. 

(4)  Notwithstanding  timeframes  for 
location  and  wage  withholding  in 

§§  303.3(b)(3)  and  303.100,  if  wage 
withholding  is  appropriate  and 
implemented  in  a  particular  case,  and 
wages  are  withheld  during  the  audit 
period,  the  State  will  be  considered  to 
have  taken  appropriate  action  in  that 
case  for  audit  purposes. 

(5)  Notwithstanding  timeframes  for 
location  and  enforcement  of  support 
obligations  in  §§  303.3(b)(3)  and  303.6, 
if  wage  withholding  is  not  appropriate 
in  a  particular  case,  and  the  State  uses 
at  least  one  enforcement  technique 
available  under  State  law  in  addition  to 
Federal  and  State  tax  refund  offset, 
which  results  in  a  collection  received 


during  the  audit  period,  the  State  will 
be  considered  to  nave  taken  appropriate 
action  in  the  case  for  audit  purposes. 

When  a  State  is  considered  to  have 
taken  an  appropriate  action  in  a  case  for 
audit  purposes,  as  stated  above,  the  case 
would  count  towards  meeting  the  75 
percent  standard  in  proposed 
§  305.20(a)(3)  for  paternity 
establishment,  support  order 
establishment,  support  order 
adjustment,  and  enforcement  of  support 
obligations,  as  appropriate.  Under 
proposed  paragraph  (a)(4)  a  State  would 
receive  credit  in  such  an  instance  for 
taking  an  action  in  a  case  even  if 
relevant  timeframes  are  missed.  These 
timeframes  include  the  timeframe  for 
location  in  §  303.3(b)(3)  since,  as 
mentioned  earlier,  we  are  proposing  that 
location  be  evaluated  as  a  part  of  other 
criteria. 

These  credits  are  another  indication 
of  the  transition  to  a  more  results- 
oriented  audit.  We  believe  that,  for  audit 
purposes,  a  State  should  not  be 
penalized  when  timeframes  are  missed 
in  a  case  if  a  successful  result  is 
achieved  (paternity  or  a  support  order  is 
established,  an  order  is  adjusted,  wages 
are  withheld,  or  a  collection  is  made), 
since  these  results  are  the  main  goals  of 
the  child  support  enforcement  program. 
We  further  believe  that  this  position  is 
responsive  to  the  concerns  of  States  that 
missing  an  interim  timeframe,  when  a 
successful  result  is  achieved  in  a  case, 
may  create  a  disincentive  to  work  the 
case. 

However,  under  this  proposal,  if 
timeframes  are  not  met  in  a  case,  States 
would  only  get  credit  for  taking  an 
appropriate  action  if  the  action  is 
successfully  completed,  not  simply 
attempted,  within  the  audit  period.  For 
example,  if  timeframes  are  missed  in  a 
case,  a  State  can  get  credit  for:  paternity 
establishment  only  if  paternity  is 
established;  support  order  establishment 
only  if  an  order  is  established;  wage 
withholding  only  if  withholding  is 
implemented  and  wages  are  withheld  as 
a  result;  and  support  order  adjustment 
only  if  an  order  is  adjusted. 

We  would  like  to  emphasize  that  a 
State  has  to  successfully  complete  an 
action  in  order  to  get  credit  in  a  case 
only  if  timeframes  are  not  met  in  the 
case.  If,  in  a  case,  a  State  complies  with 
the  requirements,  including  timeframes, 
in  proposed  §  305.20(a)(3).  the  State  will 
get  credit  for  taking  an  action  in  that 
case  even  if  the  action  is  not  successful. 

Enforcement  is  a  major  goal  of  the 
program.  As  a  result,  when  enforcement 
timeframes  are  missed,  we  propose 
giving  credits  for  wage  withholding,  or 
when  wage  withholding  is  not 
appropriate  in  a  given  case,  the  use  of 


some  other  appropriate  enforcement 
technique  available  under  State  law,  in 
addition  to  the  Federal  and  Stats  tax 
refund  offset,  which  results  in  a 
collection  received  during  the  audit 
period.  Wage  withholding  is  subject  to 
specific  timeframes  in  )  303.100.  State 
and  Federal  income  ta>:  refund  offset, 
although  also  highly  ef  icient  and 
effective  procedures,  a;e  not  subject  to 
similar  case  processing  timeframes. 
Other  enforcement  teamiques  ese 
subject  to  the  general  t  meframc  in 
§303.6. 

Since  some  enforcement  techniques, 
such  as  liens  and  consumer  cre<iit 
reporting,  do  not  immediately  result  in 
collections  and  it  is  difficult  to 
determine  when  these  actions  h  ave  been 
successful  in  enforcing  an  orde",  we 
propose  only  to  give  credit  when  a 
collection  is  received  as  a  resul'.  of  use 
of  the  technique.  In  successful  wage 
withholding  cases,  col  ections  occur 
almost  immediately,  so  it  is  easy  to 
determine  when  it  has  been  successfully 
completed. 

With  respect  to  paternity 
establishment,  we  are  consider  ng  an 
option  that  would  allow  States  that  meet 
the  paternity  establishment  percentage 
standard  in  the  proposed  §  305  97  to  be 
exempt  from  the  proposed  paternity 
establishment  audit  criteria  at 
S  305.20(a)  (3)(iv)  and  '  4)(i).  Wo  believe 
this  option  is  consistent  with  a  more 
results-oriented  audit  upproach. 
However,  the  patemit)  establishment 
percentage  standard  ar  d  relate  d  data 
need  to  bd  tested  and  validated  before 
we  could  implement  this  approach.  In 
addition,  we  are  concemed  that 
timeliness  is  not  addressed  by  'iie 
paternity  establishment  percentage 
standard.  We  would  like  specific 
comments  on  this  approach  including 
suggestions  for  incorporating  a 
timeUness  measure  in  liie  pate.-nity 
establishment  percentage  standard. 

We  emphasize  that  all  timeframes, 
including  those  for  paternity 
establishment,  support  order 
establishment,  review  and  adjustment, 
and  wage  withholding,  are  still  Federal 
requirements  that  States  must  meet. 
However,  as  described  above.  States 
may  receive  credit  for  taking  an  action 
under  proposed  §  305.i  0(a)(4)  when  the 
outcome  is  successful  f  yen  if 
timeframes  are  missed  in  a  case. 

c.  Expedited  process  ?s.  Proposed 
paragraph  (a)(5)  would  require  that,  for 
audit  periods  beginnin;^  after  the  date 
the  final  regulation  is  published,  the 
State  must  meet  the  rec  uirements  for 
Expedited  Processes  ui  der  §  303.101(b) 
and  (e)  to  be  in  substantial  compliance. 
The  compliance  percer  tages  contained 
in  the  expedited  proce:  ses  regulation 


necessitate  separating  it  from  the 
service-related  category  which  is 
evaluated  using  a  75  percent  standard. 

d.  Performance  inaicators.  Proposed 
paragraph  (a)(6]  would  continue  to 
require  that  the  State  must  meet  the 
criteria  referred  to  in  §  305.98(c)  of  this 
part  relating  to  the  performance 
indicators  prescribed  in  paragraph  (a)  of 
that  section. 

e.  Paternity  establishment  standard. 
Proposed  paragraph  (b)  would  require 
that,  for  any  fiscal  year  beginning  on  or 
after  October  1, 1991,  the  State  must 
meet  the  requirements  for  the  paternity 
establishment  percentage  standards 
under  §  305.97  of  this  part. 

Paternity  Establishment  Percentage 
Standard— §  305.97 

Section  III  of  the  Family  Support  Act 
of  1988  amended  section  452  of  the  Act 
by  adding  a  new  paternity  establishment 
standard,  section  452(g),  that  States 
must  meet  for  any  fiscal  year  beginning 
on  or  after  October  1 .  1991. 

To  implement  this  requirement,  we 
propose  to  add  a  new  §  305.97  titled. 
"Paternity  Establishment  Percentage 
Standard"  which  would  set  forth  the 
requirements  States  must  meet  in  order 
to  be  determined  to  be  in  substantial 
compliance  with  title  IV-D  of  the  Act. 

Proposed  §  305.97(a)  would  define, 
for  purposes  of  this  section,  the  terms: 
"Paternity  establishment  percentage", 
which  means  the  number  of  children 
receiving  services  under  title  IV-A  or 
rV-D  of  the  Act  who  were  bom  out  of 
wedlock  and  for  whom  paternity  has 
been  established,  divided  by  the  total 
number  of  children  receiving  AFDC  or 
IV-D  services  who  were  bom  out  of 
wedlock;  "Total  number  of  children"  to 
specify  that  it  does  not  include  any 
child  who  is  a  dependent  child  by 
reason  of  the  death  of  a  parent  or  any 
child  with  respect  to  whom  an  applicant 
or  recipient  is  found  to  have  good  cause 
for  refusing  to  cooperate  under  §  232.41 
of  this  chapter;  and  "The  applicable 
number  of  percentage  points,"  which 
means  three  percentage  points 
multiplied  by  the  number  of  fiscal  years 
between  fiscal  year  1989  and  the  fiscal 
year  being  evaluated. 

As  explained  in  program  instructions 
OCSE-AT-8&-20  (December  28,  1988), 
later  amended  by  OCSE-AT-89-3 
(March  6, 1989),  each  State  was  required 
to  report  the  data  necessary  to  calculate 
baseline  data  for  the  paternity 
establishment  percentage  as  of 
December  31, 1988.  This  data  will  be 
used  to  measure  State  compliance  with 
the  requirements  in  §  305.97(b).  Thus, 
for  all  children  In  IV-D  cases  that  were 
open  on  December  31, 1988,  regardless 
of  whether  such  cases  received  any  IV-' 


47424         Faderal  Register  /  Vol.  58.  No.  173  /  Thursday,  September  9.  1993  /  Proposed  Rules 


D  services  during  1988,  or  previously, 
the  following  information  is  required: 

(1)  The  total  number  of  children  who 
were  bom  out  of  wedlock;  and 

(2)  The  number  of  children  who  were 
bom  out  of  wedlock  and  for  whom 
paternity  has  been  established. 

As  noted  In  AT-90-12.  it  is 
permissible  to  count  a  child  for  whom 
paternity  must  be  established  even 
though  the  child  was  not  bom  out  of 
wedlock. 

Failure  of  a  State  to  report  acceptable 
baseline  data  could  result  in  a  finding 
of  non-compliance  since  appropriate 
information  will  not  be  available  to 
determine  whether  the  State  met  the 
statutory  standard.  As  set  forth  in 
section  11 1  of  Public  Law  100-485,  the 
Secretary  will  include  in  the  existing 
annual  report  to  the  Congress  this  data 
and  futiu^  data  upon  which  the 
paternity  establishment  percentages  for 
States  for  a  given  fiscal  year  are  based. 

Section  111  also  specifies  that  the 
Secretary  may  modify  the  requiren)ents 
to  take  into  account  such  additional 
variables  as  the  Secretary  identifies  that 
affect  the  ability  of  a  State  to  meet  the 
requirements.  We  did  not  do  so  in  this 
proposal  because  we  have  insufficient 
experience  and  data  to  identify  any 
variables.  Should  such  variables  be 
identiBed  in  the  future,  we  would 
consider  modifications  to  the 
requirements. 

Proposed  §  30S.97(b)  would  set  forth 
the  paternity  establishment  percentage 
standard  that  States  must  meet  for  any 
fiscal  year  beginning  on  or  after  October 
1, 1991.  A  State  would  be  found  not  to 
have  comphed  substantially  unless  its 
paternity  establishment  percentage  for 
such  fiscal  year  equals  or  exceeds,  on 
the  last  day  of  the  fiscal  year. 

(1)  50  percent; 

(2)  The  paternity  establishment 
percentage  of  the  State  for  fiscal  year 
1988  (the  baseline  data  calculated  as  of 
December  31, 1988).  Increased  by  the 
applicable  number  of  percentage  points; 
or 

(3)  The  paternity  establishment 
percentage  determined  with  respect  to 
all  States  for  such  fiscal  year. 

In  order  to  determine  the  reliability  of 
the  data  used  to  compute  the 
performance  indicators  under  S  305.98, 
OCSE  auditors  evaluate  the  States' 
expenditure  and  collection  reporting 
systems,  as  well  as  the  reporting 
systems  for  paternity  data  used  to 
compute  the  paternity  establishment 
standard.  If  the  auditors  determine  that 
the  system(s)  is  unreliable,  it  may  result 
in  a  penalty  under  the  administrative 
criterion  Refiorts  and  Maintenance  of 
Records.  $  30Z.15(a). 


Performance  Indicaton — %  305.98 

The  performance  indicators  were 
developed  in  1983  as  a  way  to  help 
evaluate  State  IV-D  program 
performance.  The  indicators  in  current 
regulations  evaluate  the  cost 
effectiveness  of  Stale  IV-0  programs 
and  the  reimbursement  rate  of 
assistance  payments  made  to  those 
receiving  AFIXZ  for  reasons  other  than 
unemployment  in  two-parent  families. 
Currently,  an  accounts  receivable 
indicator  is  specified  but  not  included 
in  the  scoring  system.  The  performance 
indicators  do  not  address  IV-D 
functions  such  as  paternity 
establishment  and  do  not  take  into 
account  the  welfare  cost  avoidance 
value  of  the  child  support  enforcement 
program. 

We  now  believe  it  is  necessary  to 
delay  any  revisions  to  performance 
indicators  until  such  time  as  more 
refined  indicators  can  be  devised  and 
States  have  been  given  time  to 
implement  the  requirements  of  Public 
Law  100-485.  specifically,  the  new 
standards  for  program  operations. 
Furthermore,  given  the  fact  that  the 
standards  for  program  operations  will 
enable  us  to  more  effectively  evaluate 
State  IV-D  program  performance,  we  are 
committed  to  studying  the  entire  subject 
of  (lerformance  indicators  to  determine 
which  output  measures  will  be  the  most 
meaningful  reflection  of  IV-D  program 
performance. 

The  only  change  we  propose  to  make 
to  §  305.98  at  this  time  is  to  revise 
§  305.98(d)  to  state  that  the  performance 
indicator  scoring  system  will  be 
described  and  updated  penodically  by 
the  Office  (i.e.,  OCSE).  We  are  deleting 
the  current  requirement  which  states 
that  we  will  describe  and  update  the 
scoring  system  every  two  years  to  allow 
for  the  Hexibility  and  time  necessary  to 
thoroughly  review  the  current  system. 
We  will  publish  any  changes  to  the 
scoring  system  in  the  Federal  Register 
for  public  comment  in  advance  of  their 
effective  date. 

Notice  and  Corrective  Action  Period — 
§305.99 

Current  paragraph  (b)(2)  provides  that 
the  notice  of  substantial  noncompliance 
identify  any  audit  criteria  listed  in 
§  305.20  (a)(2),  (b)(2)  or  (c)(2)  that  the 
State  met  only  marginally  (that  is,  in  75 
to  80  percent  of  the  cases  reviewed). 
Proposed  paragraph  (b)(2)  would 
provide  that  the  notice  of  stibstantial 
noncompliance  identify  any  audit 
criteria  listed  in  §  305.20(a)(3)  of  this 
part  that  the  State  met  only  marginally 
[that  is.  in  75  to  80  percent  of  cases 
reviewed  for  criteria  in  (a)(3)).  This 


change  replaces  the  reference  to 
S  305.20  (a)(2),  (b)(2)  or  (cM2)  with 
§  305.20(a)(3).  Also  the  definition  of 
marginally-met  is  changed  for 
consistency  with  the  proposed  changes 
to  §  305.20. 

Regulatory  Flexibility  Analyais 

The  Secretary  certifies,  under  5  U.S.C 
605(b),  as  enacted  by  the  Regulatory 
Flexibility  Act  (Pub.  L  96-354),  that 
this  regulation  will  not  result  in  a 
significant  impact  on  a  substantial 
number  of  small  entities.  The  primary 
impact  is  on  State  governments  which 
are  not  considered  small  entities  under 
the  Act. 

Regulatory  Impact  Analysis 

The  Secretary  has  determined,  in 
accordance  with  Executive  Order  12291 
that  this  rule  does  not  constitute  a 
"major"  rule.  A  major  rule  is  one  that 
is  likely  to  result  in: 

(1)  An  annual  effect  on  the  economy 
of  $100  million  or  more; 

(2)  A  major  increase  in  costs  or  prices 
for  consumers,  individual  industries. 
Federal,  State,  or  local  government 
agencies,  or  geographic  regions;  or 

(3)  Significant  adverse  effects  on 
competition,  employment,  investment, 
productivity,  innovation,  or  the  ability 
of  United  States-based  enterprises  to 
compete  with  foreign  based  enterprises 
in  domestic  or  export  markets. 

This  proposed  rule  will  have  little  or 
no  net  economic  effect,  because  it  will 
not  change  the  requirements  of  State 
Child  Support  Enforcement  programs  or 
the  penalties  which  may  be  levied 
against  programs  which  fail  to 
substantially  comply  with  the 
requirements.  The  net  effect  here  is  not 
on  actual  State  program  practices  but 
rather,  on  how  these  practices  will  be 
evaluated. 

List  of  Subjects 

45  CFB  Part  301 

Child  Support,  Grant  programs/social 
programs. 

45  CFB  Part  305 

Accounting,  Child  support.  Grant 
programs/social  programs  and  Reporting 
and  recordkeeping  requirements. 

(Catalog  of  Federal  Domestic  Assistance 
Program  No.  93-023.  Child  Support 
Enforcement  Prograni) 
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Dated:  June  9, 1993. 
Laurence  J.  Love, 

Acting  Assistant  Secretary  for  Children  and 
Families. 

Approved:  July  23, 1993. 
Donna  E.  Shalala, 
Secretary. 

For  the  reasons  set  out  in  the        

preamble,  we  propose  to  amend  45  CFR 
parts  301  and  305  as  follows: 

1.  The  authority  citation  for  part  301 
continues  to  read  as  set  forth  below: 

Authority:  42  U.S.C  651  through  658.  660, 
664.  666.  667. 1301,  and  1302. 

2.  Section  301.1  is  amended  by 
adding  in  alphabetical  order  the 
definition  of  "Procedures." 

S301.1    General  deflnitiont. 

Procedures  means  a  written  set  of 
instructions  which  describe  in  detail  the 
step  by  step  actions  to  be  taken  by  child 
support  enforcement  personnel  in  the 
performance  of  a  specific  function 
under  the  State's  IV-D  plan.  The  IV-D 
agency  may  issue  general  instructions 
on  one  or  more  functions,  and  delegate 
responsibihty  for  the  detailed 
procedures  to  the  office,  agency,  or 
pohtical  subdivision  actually 
performing  the  function. 

\ 

3.  The  authority  citationvfor  part  305 
is  revised  to  read  as  set  forp  below: 

Authority:  42  U.S.C.  603(h),  604(d), 
652(a)(1),  (4)  and  (g).  and  1302. 

4.  Section  305.0  is  revised  to  read  as 
follows: 

S305.0    Scope. 

This  part  implements  the 
requirements  in  section  452(a)(4)  and 
403(h)  of  the  Act  for  an  audit,  at  least 
once  every  three  years,  of  the 
e^ectiveness  of  State  Child  Support 
Enforcement  programs  under  title  IV^ 
and  for  a  possible  reduction  in  Federal 
reimbursement  for  a  State's  title  IV-A 
program  pursuant  to  sections  403(h)  and 
404(d)  of  the  Act.  Sections  305.10 
through  305.13  describe  the  audit. 
Section  305.20  sets  forth  audit  criteria 
and  subcriteria  the  Office  will  use  to 
determine  program  effectiveness  and 
defines  an  effective  program  for 
purposes  of  an  audit.  Section  305.97 
sets  forth  paternity  establishment 
percentage  requirements.  Section  305.08 
sets  forth  the  performance  indicators  the 
Office  will  use  to  determine  State  IV-D 
program  effectiveness.  Section  305.99 
provides  for  the  issuance  of  a  notice  and 
corrective  action  period  if  a  State  is 
found  by  the  Secretary  not  to  have  an 
effective  IV-D  program.  Section  305.100 
provides  for  the  imposition  of  a  penalty 


if  a  State  is  found  by  the  Secretary  not 
to  have  had  an  effective  progiam  and  to 
have  failed  to  take  corre::tive  action  and 
achieve  substantial  com  oliance  within 
the  period  prescribed  bj  the  .Secretary. 

5.  Section  305.1  is  revised  :o  read  as 
follows: 

1305.1     Definition*. 

The  definitions  found  in  §  301.1  of 
this  chapter  are  also  applicable  to  this 
p>art. 

6.  Section  305.10  is  aiiended  by 
revising  the  last  sentencs  of  paragraph 
(a)  and  paragraph  (c)(2)  .o  read  as 
follows: 

1306.10    Timing  end  scope  of  ludlL 

(a)  •  *   •  The  audit  ol  eacli  State's 
program  will  be  a  comp-eheiisive 
review  using  the  criteria  prescribed  in 
§§  305.20,  305.97  and  305.9E  of  this 
part. 
•        •        •        •        • 

(c)  •  •!  •         i 

(2)  Use  the  audit  standards 
promulgated  by  the  Coniptrcller  General 
of  the  United  States  in  "Govsmment 
Auditing  Standards." 

7.  Section  305.12  is  amended  by 
revising  paragraph  (a)  tc  rea  i  as  follows: 

S  305.12    State  commenti . 

(a)  Prior  to  the  start  o<  the  actual 
audit,  the  Office  will  hold  an  audit 
entrance  conference  witb  the  IV-D 

agency. 

At  ttat  conference  the  Office  will 
explain  how  the  audit  vill  be  performed 
and  make  any  necessarj  amngements. 

8.  Section  305.20  is  revised  to  read  as 
follows: 

1 305.20    Effectiv*  auppo  1  enforcement 
program. 

For  the  purposes  of  tl*  is  part  and 
section  403(h)  of  the  Act,  in  order  to  be 
found  to  have  an  effecti  /e  program  in 
substantial  compliance  mill  the 
requirements  of  title  IV-D  c  f  the  Act: 

(a)  For  any  audit  period  v-'hich  begins 
after  (INSERT  DATE  FD  JAL  RULE  IS 
PUBLISHED),  a  State  m  jst  meet  the  IV- 
D  State  plan  requiremei  ts  contained  in 
Part  302  of  this  chapter  measured  as 
follows: 

(1)  The  State  must  meet  the 
requirements  under  the  following 
criteria: 

(i)  Statewide  Operations,  §302.10; 

(ii)  Reports  ana  Main  enance  of 
Records,  §  302.15(a): 

(iii)  Separation  of  casi  handling  and 
accounting  functions,  §  20S.20;  and 

(iv)  Notice  of  Collection  of  Assigned 
Support,  §  302.54. 

(2]  The  State  must  have  and  use 
procedures  required  under  the  following 


criteria  in  at  least  90  percent  of  the  cases 
reviewed  for  each  criterion; 

(i)  Establishment  of  Cases  and 
Maintenance  of  Case  Records,  §  303.2: 
and 

(ii)  Case  Closure.  §  303.11. 

(3)  The  State  must  have  and  use 
procedures  required  under  the  following 
criteria  in  at  least  75  percent  of  the  cases 
reviewed  for  each  criterion: 

(i)  Collection  and  Distribution  of 
Support  Payments,  including: 
Collection  and  distribution  of  support 
payments  by  the  IV-D  agency  under 
302.32(b)  and  (f);  distribution  of  support 
collections  under  §  302.51;  and 
distribution  of  support  collection  in  title 
IV-E  foster  care  maintenance  cases 
under  §302.52: 

(ii)  Services  to  Individuals  not 
Receiving  AFDC  or  Title  IV-^  Foster 
Care  Assistance,  §  302.33(a); 

(iii)  Establishment  of  Support  Orders, 
including:  Location  of  absent  parents 
under  §  303.3;  guideUnes  for  setting 
child  support  awards  under  §  302.56; 
and  establishment  of  support 
obligations  under  §  303.4  (d)  and  (e); 

(iv)  Establishment  of  Paternity, 
including:  Location  of  absent  parents 
under  §  303.3;  and  establishment  of 
paternity  under  §  303.5(a); 

(v)  Enforcement  of  Support 
Obligations,  including,  in  all 
appropriate  cases:  Location  of  absent 
parents  under  §  303.3;  enforcement  of 
support  obligations  under  §  303.6, 
including  submitting  once  a  year  all 
appropriate  cases  in  accordance  with 
§  303.6(c)(3)  to  State  and  Federal 
income  tax  refund  offset;  and  wage 
withholding  under  §  303.100.  In  cases  in 
which  wage  withholding  cannot  be 
implemented  or  is  not  available  and  the 
absent  parent  has  been  located,  States 
mifst  use  or  attempt  to  use  at  least  one 
enforcement  technique  available  under 
State  law  in  addition  to  Federal  and 
State  tax  refund  offset,  in  accordance 
vdth  State  laws  and  procedures  and 
applicable  State  guidelines  developed 
imder  §  302.70(b)  of  this  chapter, 

(vi)  Provision  of  Services  in  Interstate 
IV^  Cases,  Including  §  303.7  (a),  (b), 
and  (c); 

(vii)  Review  and  Adjustment  of 
Support  Obligations,  including: 
Location  of  absent  parents  under 
§  303.3;  guidelines  for  setting  child 
support  awards  under  §  302.56;  and 
review  and  adjustment  of  support 
obligations  under  §  303.8;  ancl 

(viii)  Medical  Support,  including: 
Location  of  absent  parents  under 
§  303.3;  securing  medical  support 
information  under  §  303.30;  and 
securing  and  enforcing  medical  support 
obligations  under  §  303.31. 
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(4)  With  respect  to  the  75  percent 
standard  In  §  30S.2O(a)(3): 

(i)  Notwithstanding  timeframes  for 
location  and  paternity  establishment 
contained  in  §§  303.3(b)(3)  and  303.5.  if 
paternity  establishment  is  needed  in  a 
particular  case  and  paternity  is 
estabUshed  during  the  audit  period,  the 
State  will  be  considered  to  have  taken 
appropriate  action  in  that  case  for  audit 
purposes. 

(ii)  Notwithstanding  timeframes  for 
location  and  support  order 
establishment  contained  in 
§§  303.3(b)(3)  and  303.4.  if  a  support 
order  needs  to  be  established  in  a  case 
and  an  order  is  established  during  that 
audit  period  in  accordance  with  the 
State's  guidelines  for  setting  child 
support  awards,  the  State  will  be 
considered  to  have  taken  appropriate 
action  in  that  case  for  audit  purposes, 
(iii)  Notwithstanding  timeframes  for 
location  and  review  and  adjustment  of 
support  orders  contained  in 
§§  303.3(b)(3)  and  303.8.  if  a  particular 
case  has  been  reviewed  and  meets  the 
conditions  for  adjustment  under  State 
laws  and  procedures  and  S  303.8,  and 
the  order  is  adjusted  during  the  audit 
period  in  accordance  with  the  State's 
guidelines  for  setting  child  support 
awards,  the  State  will  be  considered  to 
have  taken  appropriate  action  in  that 
case  for  audit  purposes. 

(iv)  Notwithstanding  timeframes  for 
location  and  wage  withholding  in 
§§  303.3(b)(3)  and  303.100,  if  wage 
withholding  la  appropriate  in  a 
particular  case  and  wage  withholding  is 
implemented  and  wages  are  withheld 
during  the  audit  period,  the  State  will 
be  considered  to  have  taken  appropriate 
actiod  in  that  case  for  audit  purposes, 
(v)  Notwithstanding  timeframes  for 
location  and  enforcement  of  support 
obligations  in  §§  303.3(b)(3)  and  303.6. 
if  wage  withholding  is  not  appropriate 
in  a  particular  case,  and  the  State  uses 
at  least  one  enforcement  technique 
available  under  State  law.  in  addition  to 
Federal  and  State  tax  refund  oiTset, 
which  results  in  a  collection  received 
during  the  audit  period,  the  State  v«ri)l 
be  considered  to  have  taken  appropriate 
action  in  the  case  for  audit  purposes. 

(5)  The  State  must  meet  the 
requirements  for  Expedited  Processes 
under  S  303.101  (b)  and  (e). 

(6)  The  State  must  meet  the  criteria 
referred  to  in  §  305.98(c)  of  this  part 
relating  to  the  performance  indicators 
prescribed  in  S  305.98(a). 

(b)  For  any  fiscal  year  beginning  on  or 
after  October  1, 1991,  the  State  must 
meet  the  requirements  for  the  paternity 
establishment  percentage  standards 
under  §  305.97  of  this  part. 


H30S.21 -305.57    (Removed  Mtd  Reserved] 

9.  Sections  305.21  through  305.57  are 
removed  and  reserved. 

10.  A  new  §  305.97  is  added  to  read 
as  follows: 

S  305.97    Pitemity  eetabllshfnent 
percentage  standard. 

(a)  Definition.  When  used  in  this 
section: 

Applicable  number  of  percentage 
points  means  three  f)ercentage  points 
multipUed  by  the  number  of  fiscal  years 
between  fiscal  year  1989  and  the  fiscal 
year  being  evaluated. 

Paternity  establishment  percentage 
means  the  number  of  children  receiving 
services  under  title  IV-A  or  IV-D  of  the 
Act  who  were  bom  out  of  wedlock  and 
for  whom  paternity  has  been 
established,  divided  by  the  total  number 
of  children  receiving  services  under  title 
rV-A  or  rV-D  of  the  Act  who  were  bom 
out  of  wedlock. 

Total  number  of  children  does  not 
include  any  child  who  is  a  dependent 
child  by  reason  of  the  death  of  a  parent 
or  any  child  with  respect  to  whom  an 
applicant  or  recipient  is  found  to  have 
good  cause  for  refusing  to  cooperate 
under  §  232.41  of  this  chapter. 

(b)  For  purposes  of  this  part  and 
section  403(h)  of  the  Act,  in  order  to  be 
found  to  have  an  effective  program  in 
substantial  compliance  with  the 
requirements  of  title  IV-D  of  the  Act.  a 
Stale  must,  for  any  fiscal  year  beginning 
on  or  after  October  1, 1991,  have  a 
paternity  establishment  percentage 
which  equals  or  exceeds,  on  the  last  day 
of  the  fiscal  year: 

(1)  50  percent; 

(2)  The  paternity  establishment 
percentage  of  the  State  for  fiscal  year 
1988  (baseline  data  calculated  as  of 
December  31, 1988).  increased  by  the 
applicable  number  of  percentage  points; 
or 

(3)  The  paternity  establishment 
percentage  determined  with  respect  to 
all  States  for  such  fiscal  year. 

11.  Section  305.98  is  amended  by 
revising  paragraph  (d)  to  read  as 
follows: 


§305.98 
criteria. 


Performance  lr\dtoatora  and  audit 


(d)  The  scoring  system  provided  in 
paragraph  (c)  of  this  section  will  be 
described  and  updated  periodically  by 
the  Office  in  instructions. 

12.  Section  305.99  is  amended  by 
revising  paragraph  (b)(2)  to  read  as 
follows: 


S  305.99 

period. 


Notice  ar>d  corrective  action 


(b)'   •   •  .       ^ 

(2)  Identify  any  audit  criteria  listed  in 
§  305.20(a)(3)  of  this  part  that  the  State 
met  only  marginally  (that  is,  In  75  to  80 
percent  of  cases  reviewed  for  criteria  in 
§  305.20(a)(3)); 
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DEPARTMENT  OF  TRANSPORTATION 

National  Highway  Traffic  Safety 

Administration 

49  CFR  Part  571 

Federal  Motor  Vehicle  Safety 
Standards;  Occupant  Crash  Protection 

agency:  National  Highway  Traffic 
Safety  Administration  (NHTSA),  DOT. 
ACTION:  Termination  of  rulemaking 
proceeding. 

SUMMARY:  The  purpose  of  this  notice  is 
to  terminate  rulemaking  regarding 
petitions  to  amend  Standard  No.  208, 
Occupant  Crash  Frotecticn,  to  prohibit 
certain  types  of  automatic  safety  belts. 
The  agency's  evaluation  has  indicated 
that  each  type  of  automatic  protection, 
including  the  particular  automatic  belts 
that  were  the  subject  of  these  petitions, 
has  a  f>ositive  "best  estimate"  of  actual 
fatality  reduction.  Even  if  additional 
data  or  analysis  ulti.mateiy  indicated 
that  there  were  any  significant 
differences  in  the  efTuctiveness  of 
automatic  belts  in  new  vehicles,  those 
differences  may  become  moot  as  most 
automatic  belts  are  replaced  by  air  bags 
with  manual  lap/shoulder  belts  under 
the  "Intermodal  Surface  Transportation 
Efficiency  Act  of  1991."  That  Act 
mandates  that  all  passenger  cars  and 
light  trucks  comply  with  the  automatic 
crash  protection  requirements  solely  by 
means  of  air  bags,  beginning  in  the  mid 
to  late  1990's. 

FOR  FURTHER  INFORMATION  CONTACT: 
Mr.  Daniel  Cohen,  Chief.  Frontal  Crash 
Protection  Division,  National  Highway 
Traffic  Safety  Administration.  400 
Seventh  Street,  SW..  Washington.  DC 
20590.  Telephone:  (202)  366-2264. 
SUPPLEMENTARY  INFORMATION:  In  1989- 
1990,  NHTSA  received  three  petitions  to 
amend  Federal  Motor  Vehicle  Safety 
Standard  No.  208,  OccupoiU  Crash 
Protection,  to  prohibit  several  types  of 
automatic  belts.  The  petitioners  alleged 
various  shortcomings  in  the  safety  of 
these  belts.  On  February  28, 1989.  the 
Insurance  Institute  for  Highway  Safety 
(IIHS)  submitted  a  petition  for 
rulemaking  to  amend  Federal  Motor 
Vehicle  Safety  Standard  No.  208. 
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Occupant  Cmsh  Protection,  to  prohibit 
the  use  of  detachable  automatic  safety 
belts.  The  IIHS  petition  was  granted  on 
August  4, 1989. 

On  December  22. 1989.  Dr.  Alan 
Morris  submitted  a  petition  for 
rulemaking  to  amend  Standard  No.  208 
to  prohibit  door-mounted  automatic  lap/ 
shoulder  belts.  This  petition  was 
granted  on  February  14. 1990. 

On  February  20. 1990.  Dr.  Alan 
Morris  submitted  a  second  petition  for 
rulemaking  to  amend  Standard  No.  208 
to  prohibit  motorized  automatic 
shoulder  belts.  This  petition  was 
granted  on  June  11. 1990. 

NHTSA  granted  these  three  petitions, 
with  the  understanding  that  further 
agency  action  would  await  the 
completion  of  the  planried  evaluation  of 
the  various  types  of  occupant  protection 
systems.  On  June  25. 1992,  the  agency 
released  the  interim  rep>ort  "Evaluation 
of  the  Effectiveness  of  Occupant 
Protection."  In  the  evaluation,  the 
agency  estimated  the  fataUty  reduction 
effectiveness  of  various  types  of 
automatic  restraints  compared  to  that  of 
manual  belts  at  1983  usage  rates.  The 
agency's  evaluation  indicated  that  eadi 
type  of  automatic  protection,  including 
the  particular  automatic  belts  that  were 
the  subject  of  these  petitions,  has  a 
positive  "best  estimate"  of  actual 
fatality  reduction  compared  to  manual 
belts  at  1983  usage  rates.  The  evaluation 
also  compared  the  effectiveness  of 
different  types  of  behs  in  preventing 
ejection.  The  evaluation  indicated  that 
there  is  no  evidence  that  automatic  belts 
have  increased  the  rate  of  ejection. 
Hence,  the  preUminary  evidence  does 
not  support  the  petitioner's  assertions  of 
reduced  effectiveness  and  other 
shortcomings  in  various  types  of 
automatic  belts. 

In  addition,  the  "Intermodal  Surface 
Transportation  Efficiency  Act  of  1991" 
(Pub.  L.  102-240)  was  signed  into  law 
on  December  18, 1991.  "This  law 
mandates  that  all  passenger  cars  and 
light  trucks  comply  with  the  automatic 
crash  protection  requirements  solely  by 
means  of  air  bags,  beginning  in  the  mid 
to  late  1990's.  Hence,  even  if  additional 
data  ultimately  indicated  that  there 
were  any  significant  differences  in  the 
effectiveness  of  automatic  belts  in  new 
vehicles,  those  differences  could 
become  moot  as  most  automatic  belts 
are  replaced  by  air  bags  with  manual 
lap/shoulder  belts. 

Therefore,  the  agency  is  terminating 
rulemaking  on  these  three  petitions. 


Issued  on  September  2,  1993. 
Barry  Felrtce. 

Associate  Administrate  rfor  Fulemaking. 
IFR  Doc.  93-21872  Filed  8-»-93;  8:45  ami 
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49  CFR  Part  571 

Federal  Motor  Vehic  e  Safety 
Standards;  Occupart  Oaah 
Protection;  Petition  o(  Ruiamaking; 
Denial 

AGENCY:  National  Hi(h'vay  Traffic 
Safety  Administratio  i  (NHTSA).  DOT. 
ACTION:  Petition  for  nlnmaking;  denial. 

SUMMARY:  The  purpow  of  this  notice  is 
to  announce  the  denial  of  a  rulemaking 
petition  to  amend  Standard  No.  208. 
Occupant  Crash  Prot  Ktion,  to  require  a 
warning  light  to  indica  e  when  lap  belts 
in  vehicles  with  autonatic  safety  belts 
are  not  fastened.  The  Intermodal  Surface 
Transportation  Efficior  cy  Act  of  1991 
mandates  that  all  pas^nger  cars  and 
li^t  trucks  comply  vi'h  the  automatic 
crash  protection  requirements  solely  by 
means  of  air  bags,  bejjining  in  the  late 
1990's.  Hence,  the  agnicy  expects  any 
safety  concerns  with  2'  point  automatic 
belts  to  become  moot  as  automatic  belts 
are  replaced  by  air  bag;;  with  manual 
lap/shoulder  belts.  Therefore,  this 
petition  is  denied. 

FOR  FURTHER  MFORMAnON  CONTACT:  Mr. 
Daniel  Cohen.  NRM-1.'!.  OfRce  of 
Vehicle  Safety  StandcTds.  National 
Highway  Traffic  Safe*y  Administration. 
400  Seventh  Street.  Si^'..  Washington, 
DC  20590.  Telephone:   202)  366-4911. 
StiPPlfMENTARY  INFORMATION:  On 
October  29, 1992,  Mr  lAark  E.  Goodson, 
of  Denton.  Texas,  submitted  a  petition 
for  rulemaking  to  amend  Standard  No. 
208.  Occupant  Crash  Protection,  to 
require  a  warning  liglit  to  indicate  when 
lap  belts  in  vehicles  vith  2-point 
automatic  safety  belts  are  not  fastened. 
Mr.  Goodson  believes  that  "(i)f  the  user 
forgets,  or  intentional  V  does  not  engage 
the  lap  belt,  the  virtu*  s  of  a  3  point 
restraint  are  lost,  and  the  occupant  risks 
serious  personal  injury  should  a 
collision  occur."  Mr.  Woodson's  petition 
acknowledges  that  a  \/aming  light 
would  only  address  tlie  issue  of  users 
who  forget  to  engage  the  lap  belt. 

On  July  17. 1984.  S  andard  No.  208 
was  amended  to  requi  re  automatic  crash 
protection  in  all  pass*  r  ger  cars 
manufactured  on  or  a  \?r  September  1. 
1989  (49  FR  28962).  C>n  March  26. 1991. 
Standard  No.  208  was  amended  to 
require  automatic  craih  protection  in  all 
trucks,  multipurpose  >3ssenger 
vehicles,  and  buses  w  ith  a  gross  vehicle 
weight  rating  of  8,500  pounds  or  less 


and  an  unloaded  vehicle  weight  of  5.500 
pounds  or  less  (56  FR  12472).  The 
March  26, 1991  amendment  provided 
for  a  phase-in  of  these  requirements, 
with  100  percent  compliance  required 
for  all  vehicles  manufactured  on  or  after 
September  1, 1997. 

Vehicles  equipped  with  automatic 
crash  protection  protect  their  occupants 
by  means  that  require  no  action  by 
vehicle  occupants.  Compliance  with  the 
automatic  crash  protection  requirements 
of  Standard  No.  208  is.  determined  In  a 
dynamic  crash  test.  That  is.  a  vehicle 
must  comply  with  specific  injury 
criteria,  as  measured  on  a  test  dummy, 
when  tested  by  this  agency  in  a  30  mph 
barrier  crash  test.  At  this  time, 
manufacturers  are  not  required  to  use  a 
specific  type  of  automatic  crash 
protection  to  meet  the  requirements  of 
Standard  No.  208.  There  are  several 
different  types  of  automatic  belts 
available,  including  systems  which 
comply  with  the  dynamic  test 
requirem«)t  using  only  a  2-point 
automatic  belt.  Manual  lap  belts  which 
are  installed  with  these  systems  are  not 
required  by  any  Federal  Motor  Vehicle 
Safety  Standard. 

On  December  18. 1991.  the 
Intermodal  Surface  Transportation 
Efficiency  Act  of  1991  (Pub.  L.  102- 
240),  was  signed  into  law.  This  law 
mandates  that  all  passenger  cars  and 
light  trucks  comply  with  the  automatic 
crash  protection  requirements  solely  by 
means  of  air  bags,  beginning  in  the  late 
1990's.  The  current  industry  estimates 
indicate  that  at  least  90  percent  of  all 
passenger  cars  will  have  driver  and 
passenger  side  air  bags  in  model  year 
1995,  three  years  earlier  than  the  date 
mandated  by  law.  The  agency  expects 
any  safety  concerns  with  2-point 
automatic  belts  to  become  moot  as 
automatic  belts  are  replaced  by  air  bags 
with  manual  lap/shoulder  belts.  Given 
the  limited  time  until  automatic  belts 
are  replaced  by  air  bags.  NHTSA 
believes  that  any  problems  can  be 
addressed  by  public  education  efforts. 
Indeed,  the  agency  has  already  done  so, 
by  issuing  a  news  release  on  October  5. 
1992.  stating  that  "drivers  and 
passengers  of  cars  equipped  with  front- 
seat  automatic  shoulder  belts  should 
also  use  the  manual  lap  belt  for 
maximiun  protection  *  *  '"NHTSA 
will  continue  to  periodically  remind 
consumers  of  the  need  to  wear  the 
manual  lap  belt  which  accompanies 
some  forms  of  automatic  belts. 
Therefore,  the  agency  is  denying  this 
petition. 
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Issued  oo  Septmnber  2, 1993. 
Barry  Falric*. 

Associate  Administrator  for  Bulemaking. 
IFR  Doa  93-21873  Piled  9-»-93;  8:45  am) 
BUXMQ  COOf  4t1«-«MI 


DEPARTMENT  OF  THE  INTERIOR 
Fish  and  Wlldllta  Service 

50  CFR  Part  17 

RIN  101»-AB97 

Endangered  and  Threatened  Wildlife 
and  PlanU;  PutMIc  Hearing  and 
Extension  of  Public  Comment  Period 
on  Propoeed  Endangered  Status  for 
the  Arroyo  Southwestern  Toad  (Bufo 
microscaphus  caiifomlcua) 

AGENCY:  Fish  and  Wildlife  Service, 

Interior. 

ACnON:  Proposed  rule;  notice  of  public 

hearing  and  extension  of  public 

comment  period.  ^^^^^^ 

SUMMARY:  The  Fish  and  Wildlife  Service 
(Service),  pursuant  to  the  Endangered 
Species  Act  of  1973  (16  U.S.C.  1531  et 
seq).  as  amended  (Act),  gives  notice 
that  a  public  hearing  will  be  held  on  the 
proposed  endangered  status  for  the 
arroyo  southwestern  toad  (Bufo 
microscaphus  califomicus)  and  that  the 
comment  period  is  extended.  The 
Service  will  allow  all  interested  parties 
to  submit  oral  and  written  comments  on 
the  proposal  during  the  hearing  and 
comment  period.  A  proposed  rule  for 
this  species  was  published  in  the 
Federal  Register  on  August  3. 1993  (58 
FR  41231). 

DATES:  The  comment  period  on  the 
proposal  is  extended  until  October  15, 
1993.  The  public  hearing  will  be  held 
from  6  to  8  p.m.  on  October  4, 1993,  in 
Camarillo.  California.  Any  comments 
received  after  the  closing  date  may  not 
be  considered  in  the  final  decision  on 
this  proposal. 

ADDRESSES:  The  public  hearing  will  be 
held  at  the  U.S.  Minerals  Management 
Service  Building,  770  Paseo  Camarillo. 
First  Floor.  Camarillo,  California. 
Written  comments  and  materials 
concerning  this  proposal  should  be  sent 
to  the  Field  Supervisor,  U.S.  Fish  and 
Wildlife  Service.  2140  Eastman  Avenue, 
suite  100.  Ventura.  California  93003 
(telephone  805/644-1766).  Comments 
and  materials  received  will  be  available 
for  public  inspection,  by  appointment, 
during  normal  business  hours  at  the 
above  address. 

FOR  FURTMER  WtFORMATION  CONTACT: 
Cathy  R.  Brown  at  the  Ventura  Field 
OfTice  (see  ADDRESSES  Section). 


SUPPLEMENTARY  INFORMATION: 

Background 

The  arroyo  southwestern  toad 
historically  occurred  in  riparian 
wetlands  of  southern  California,  mainly 
west  of  the  Mojave  desert  from  San  Luis 
Obispo  County,  California,  to 
northwestern  Baja  California,  Mexico. 
Habitat  requirements  include  sandy 
stream  terraces  adjacent  to  shallow 
pools.  Once  widely  distributed  in 
coastal  southern  California  rivers,  the 
arroyo  southwestern  toad  has  been 
extirpated  from  an  estimated  75  percent 
of  its  former  range.  This  species  is 
presently  restricted  to  small,  isolated 
populations  in  Santa  Barbara,  Ventura. 
Los  Angeles,  Orange,  San  Bernardino, 
Riverside,  and  San  Diego  Counties,  and 
northwestern  Baja  California,  Mexico. 
Only  2  of  the  15  extant  populations 
south  of  Ventura  are  known  to  contain 
mora  than  a  dozen  adults.  Factors 
contributing  to  the  decline  and  local 
extinction  of  the  arroyo  southwestern 
toad  include  dam  construction,  artificial 
flow  regulation,  habitat  inundation, 
suction  dredging,  off-highway  vehicle 
activities,  native  and  introduced 
predators,  limited  opportunities  for 
recolonization  when  eliminated  from  a 
site  by  Rn,  and  drought. 

Subsection  4(b)(5)(E)  of  the  Act 
requires  that  a  public  hearing  be  held  if 
it  is  requested  within  45  days  of  the 
publication  of  a  proposed  rule.  In 
response  to  the  proposed  rule,  the 
Service  received  one  request  for  a  public 
hearing.  As  a  result,  the  Service  has 
scheduled  a  public  hearing  on  Monday. 
October  4, 1993,  from  6  to  8  p.m.,  at  the 
U.S.  Minerals  Management  Service 
Building.  770  Paseo  Camarillo.  First 
Floor,  Camarillo,  California.  Parties 
wishing  to  make  statements  for  the 
record  should  bring  a  copy  of  their 
statements  to  the  hearing.  Oral 
statements  may  be  limited  in  length,  if 
the  number  of  parties  present  at  the 
hearing  necessitates  such  a  limitation. 
However,  no  limits  exist  for  written 
comments  or  materials  presented  at  the 
hearing  or  mailed  to  the  Service.  The 
comment  period  closes  on  October  15. 
1993.  Written  comments  should  be 
submitted  to  the  Service  office 
identified  in  the  ADDRESSES  section. 

Author 

The  primary  author  of  this  notice  is 
Cathy  R.  Brown.  Ventura  Field  Office 
(see  ADDRESSES  section). 

Authority 

The  authority  for  this  section  is  the 
Endangered  Species  Act  (16  U.S.C. 
1361-1407;  16  U.S.C  1531-1544;  16 


U.S.C  4201-4245;  Pub.  L.  99-625. 100 
Stat.  3500;  unless  otherwise  noted). 

List  of  Subjects  in  50  CFR  Part  17 

Endangered  and  threatened  species. 
Exports.  Imports.  Reporting  and 
recordkeeping  requirements. 
Transportation. 

Dated:  September  2. 1993. 
William  E.  Martin. 

Acting  Regional  Director,  Fish  and  Wildlife 

Service. 

jFR  Doc.  93-21933  Filed  9-8-93:  8:45  am) 

BtLUNQ  CODE  4310-6S-M 


DEPARTMENT  OF  COMMERCE 

National  Oceanic  and  Atmospheric 
Administration 

50  CFR  Part  642  ' 

[Docket  No.  93081S-3219: 1.D.  081793B] 

Coastal  Migratory  Pelagic  Resources 
of  the  Gulf  of  Mexico  and  South 
Atlantic 

AGENCY:  National  Marine  Fisheries 

Service  (NMFS).  National  Oceanic 

Atmospheric  Administration  (NOAA), 

Commerce. 

ACTION:  Proposed  rule. 

SUMMARY:  NMFS^roposes  changes  in 
the  management  regime  for  the  Gulf  of 
Mexico  migratory  group  of  king 
mackerel  in  the  eastern  zone,  in 
accordance  with  the  framework 
procedure  for  adjusting  management 
measures  of  the  Fishery  Management 
Plan  for  the  Coastal  Migratory  Pelagic 
Resources  of  the  Gulf  of  Mexico  and 
South  Atlantic  (FMP).  Specifically,  this 
rule  proposes  trip  limits  for  Gulf  group 
king  mackerel  in  each  of  two  sub-zones 
of  the  eastern  zone,  the  Florida  east 
coast  and  Florida  west  coast  sub-zones, 
which  are  being  created  by  a  separate 
rulemaking.  The  intended  effects  of  this 
rule  are  to  reduce  daily  catches,  thus 
preventing  market  gluts  and  extending 
the  season,  and  to  reduce  the  likelihood 
of  exceeding  the  king  mackerel  quotas. 
DATES:  Written  comments  must  be 
received  on  or  before  September  24. 
1993. 

ADDRESSES:  Comments  may  be  mailed  to 
Mark  F.  Godcharles.  Southeast  Regional 
Office.  National  Marine  Fisheries 
Service.  9450  Koger  Boulevard,  St. 
Petersburg,  FL  33702. 

Requests  for  copies  of  the  regulatory 
imi>act  review/initial  regulatory 
flexibility  analysis/environmental 
assessment  supporting  this  action,  and 
of  a  minority  report  submitted  by  three 
members  of  the  Gulf  of  Mexico  Fishery 
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Management  Council  (Gulf  Council) 
objecting  to  this  action,  should  be  sent 
to  the  Gulf  of  Mexico  Fishery 
Management  Council,  5401  W.  Kennedy 
Boulevard,  Suite  331,  Tampa,  FL 
33609-2486.  813-22S-2815. 
FOR  FURTHER  MFORMATK>N  CONTACT: 
Mark  F.  Godcharles,  813-893-3161. 
SUPPLEMENTARY  INFORMATION:  Hie 
fishery  for  coastal  migratory  pelagic 
resources  (king  mackerel,  Spanish 
mackerel,  cero,  cobia.  little  tunny, 
dolphin,  and,  in  the  Gulf  of  Mexico 
only,  bluefish)  is  managed  under  the 
FMP.  The  FMP  was  prepared  by  the 
Gulf  of  Mexico  and  South  Atlantic 
Fishery  Management  Councils 
(Councils),  and  is  implemented  through 
regulations  at  50  CFR  part  642  under  the 
authority  of  the  Magnuson  Fishery 
Conservation  and  Management  Act 
(Magnuson  Act). 

During  the  last  fishing  year  (July  1, 
1992.  through  June  30, 1993).  the 
commercial  quota  for  king  mackerel 
from  the  eastern  zone  of  the  Gulf  of 
Mexico  migratory  group  was  reached, 
and  the  flshery  was  closed  on  January 
13, 1993,  before  fishermen  on  the  east 
coast  of  Florida  could  harvest  an 
equitable  share.  (During  the  period 
November  1  through  March  31  each 
fishing  year,  the  eastern  zone  of  Gulf 
migratory  group  king  mackerel  extends 
from  a  line  directly  south  from  the 
Alabama/Florida  boundary 
(87''31'06'^.  longitude)  to  a  Une 
directly  east  from  the  Volusia/Flagler 
County.  Florida,  boundary  (29"25'T4. 
latitude).)  Disproportionate  catches 
between  Florida's  east  and  west  coast 
fisheries  were  caused,  in  part,  by  a 
Federal  Court  ruling  that  prevented 
Florida  fit)m  enforcing  its  trip/landing 
limits  and  regional  closures  that  would 
have  divided  equally  the  Federal  eastern 
zone  quota  of  Gulf  group  king  mackerel 
between  Florida's  east  and  west  coast 
commercial  fisheries.  The  early  fishery 
closure  caused  a  record  low  catch  of 
king  mackerel  in  the  east  coast  fishery. 
The  record  low  catch  was  determined  to 
constitute  social  and  economic 
emergencies.  The  South  Atlantic 
Fishery  Management  Council  requested, 
and  NMFS  implemented,  an  emergency 
interim  rule  (58  FR  10990,  February  23, 
1993)  to  reopen  the  commercial  king 
mackerel  fishery  in  the  EEZ  off  the  east 
coast  of  Florida  between  the  Volusia/ 
Flagler  and  Dade/Monroe  County 
boundaries  from  February  18, 1993, 
through  March  26, 1993,  tmder  a 
possession  limit  of  25  fish  per  vessel  per 
day. 

The  conditions  that  precipitated  the 
social  and  economic  emergencies  during 
the  last  fishing  year  continue  to  exist. 


The  Councils  have  ini  liited  action  to 
address  these  conditicns.  Specifically, 
the  Councils  have  pro  3»  "sed  trip  limits 
applicable  to  the  comin<}rdal  harvest  of 
king  mackerel  fitim  tha  ?astem  zone  and 
the  establishment  of  sof  arate,  equal 
quotas  for  Florida's  east  coast  and  west 
coast  fisheries.  Howe>  e  ■,  the  equal- 
quotas  measiire  requiref;  an  amendment 
to  the  FMP,  which  car  not  be  completed 
and  implemented  in  t;  we  for  the  1993/ 
94  winter  fishery  begi  iring  November 
1, 1993,  by  means  oth  it  than  emergency 
rule.  Accordingly,  the  Gulf  Council 
requested,  and  NMFS  is  processing,  an 
emergency  interim  ruie  to  create  sub- 
zones  and  implement  quotas  of  865.000 
pounds  (392,361  kg)  fir  each  of  the 
Florida  east  coast  and  F  orida  west  coast 
fisheries. 

Under  the  FMP's  frc  n  ework 
procedure  for  amendi  ig  certain 
management  measure:;,  ihe  Gulf 
Council,  with  the  con'nirrence  of  the 
South  Atlantic  Fishery  I<ianagement 
Council,  has  proposec  liat  vessel  trip 
limits  be  established  for  the  harvest  of 
Gulf  group  king  mackiml  from  each  of 
the  two  sub-zones  of  t  lie  eastern  zone. 
The  Florida  east  coast  sub-zone  would 
encompass  the  waters  o!'f  the  east  coast 
of  Florida  iwm  a  line  sxtending  directly 
east  from  the  Dade/Monroe  County, 
Florida  boundary  (25" 20.47^.  latitude) 
to  a  line  extending  diiec'.ly  east  from  the 
Volusia/Flagler  County,  Florida 
boundary  (29°25'N.  laiitude).  The 
Florida  west  coast  sub -zone  would 
encompass  the  waters  off  the  southeast, 
south,  and  west  coasts  of  Florida  frtsm 
the  Dade/Monroe  Count}',  Florida 
boundary  (25°20.4'N.  latitude)  to  a  line 
extending  directly  soi  th  frcra  the 
Alabama/Florida  boundary  (87O31'06'T4. 
latitude). 

In  the  Florida  east  coast  sub-zone,  the 
Gulf  Council  recommends  daily  vessel 
possession  and  landing  limits  of  50  king 
mackerel  until  432.50)  pounds  (196.181 
kg)  of  king  mackerel  {50  percent  of  the 
sub-zone  quota  that  is  expected  to  be 
implemented  by  emergency  rule)  have 
been  harvested  from  tie  sub-zone,  at 
which  time  the  daily  vessel  possession 
and  landing  limit  would  be  25  king 
mackerel.  Tlie  25-fish  fimit  would 
remain  in  place  until  ii65,000  pounds 
(392.351  kg)  of  king  mackgrel  (the  sub- 
zone  quota  that  is  expected  to  be 
implemented  by  emer^ncy  rule)  have 
been  harvested  from  the  s  ib-zone  and 
the  commercial  king  nacl  erel  fishery  in 
the  sub-zone  is  closed. 

Since  1985,  Gulf  migratory  group  king 
mackerel  in  the  winte-  fishery  off  the 
Florida  east  coast  havo  be<'n  harvested 
primarily  by  small  hook-aid-line  troll 
vessels.  Approximately  159  fishermen 
operate  in  this  fishery  and  are 


dependent  almost  entirely  on  the  winter 
king  mackerel  fishery,  as  they  have  few 
alternative  fisheries  available  to  them. 
The  trip  limits  proposed  in  this  rule 
would  extend  the  fishing  season  and 
would  maximize  the  economic  benefits 
by  preventing  market  gluts  and  the 
resulting  lower  prices.  In  addition, 
reduced  daily  trip  Limits  would  enhance 
quota  monitoring  so  that  the  fishery 
could  be  closed  in  a  timely  manner 
when  the  Florida  east  coast  sub-zone 
quota  was  reached. 

In  the  Florida  west  coast  sub-zone,  the 
Gulf  Council  recommends  unlimited 
daily  vessel  possession  and  landing 
limits  of  king  mackerel  until  648,750 
pounds  (294.271  kg)  of  king  mackerel 
(75  percent  of  the  sub-zone  quota  that  is 
expected  to  be  implemented  by 
emergency  rule)  have  been  harvested 
from  the  sub-zone,  at  which  time  the 
daily  vessel  possession  and  landing 
limit  would  be  50  king  mackerel,  llie 
50-fish  limit  would  remain  in  place 
until  865,000  pounds  (392.351  kg)  of 
king  mackerel  (the  sub-zone  quota  that 
is  expected  to  be  implemented  by 
emergency  rule)  have  been  harvested 
from  the  sub-zone  and  the  commercial 
king  mackerel  fishery  in  the  sub- zone  is 
closed. 

In  recent  years.  Gulf  migratory  group 
king  mackerel  in  the  winter  fishery  on 
the  Florida  southeast,  south,  and  west 
coasts  have  been  harvested  by  both  net 
boats  and  by  small  hook-and-line  troll 
vessels.  To  maintain  the  approximate 
split  between  these  two  harvesting 
methods,  the  Florida  west  coast  sub- 
zone  would  have  no  daily  vessel  trip 
limits  until  75  percent  of  the  sub-zone 
quota  was  reached.  Both  net  boats  and 
the  small  hook-and-line  troll  vessels 
would  be  able  to  operate  effectively 
until  the  50-fish  trip  limit  was 
implemented.  Because  net  boats  cannot 
operate  effectively  at  such  trip  limits, 
the  remainder  of  the  available  harvest 
would  be  expected  to  be  taken  primarily 
by  the  small  hook-and-line  troll  vessels. 
Under  the  SO-fish  trip  limit,  the 
remainder  of  the  fishing  season  would 
be  extended,  market  gluts  and  resultant 
lower  prices  would  be  prevented,  and 
the  fishery  could  be  closed  in  a  timely 
manner  when  the  Florida  west  coast 
sub-zone  quota  was  reached. 

The  recommended  changes  are  within 
the  scope  of  the  management  measures 
that  may  be  adjusted  by  the  framework 
procedure,  as  specified  at  50  CFR 
642.29.  The  Director,  Southeast  Region, 
NMFS,  initially  concurs  that  the 
Cotincils'  recommendations  are 
necessary  to  protect  Gulf  group  king 
mackerel  and  prevent  overfishing  and 
that  they  are  consistent  with  the  goals 
and  objectives  of  the  FMP.  Accordingly, 
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the  Council's  recommended  changes  are 
published  for  comment. 

The  sub-rones  and  quotas  to  which 
the  trip  limits  would  apply  are  being 
implemented  by  the  emergency  rule 
procedure  of  section  305(c)  of  the 
Magnuson  Act.  The  trip  limits  of  this 
rule  would  apply  when  the  eastern  zone 
of  Gulf  group  king  mackerel  is  separated 
into  Florida  east  coast  and  Florida  west 
coast  sub-zones  and  separate  quotas  are 
established  in  each.  Under  the 
emergency  rule,  the  sub- zones  and 
quotas  will  not  be  effective  beyond 
March  31. 1994. 

A  minority  report  submitted  by  three 
members  of  the  Gulf  Council  objected  to 
this  framework  regulatory  amendment. 
Specifically,  the  three  members  objected 
to  the  implementation  of  the  50-fish. 
early  season  trip  limit  in  the  Florida  east 
coast  zone  because  they  contend  that  it 
provides  an  unfair  economic  allocation 
and  prevents  p)articipation  of  net 
fishermen.  NMFS  will  address  the 
matters  contained  in  the  minority 
report,  and  comments  received  during 
the  public  comment  period,  in  the  final 
rule.  Copies  of  the  minority  report  are 
available  (see  ADDRESSES). 

Classification 

The  Assistant  Administrator  for 
Fisheries.  NOAA.  determined  that  this 
proposed  rule  is  not  a  "major  rule" 
requiring  a  regulatory  impact  analysis 
under  E.0, 12291  because  the  total 
impact  is  well  under  the  threshold  level 
of  $100  milUon  used  as  a  guideline  for 
a  "major  rule." 

The  Coimcils  prepared  a  regulatory 
impact  review  (RIR)  on  this  action,  the 
conclusions  of  which  are  summarized  as 
follows.  With  the  proposed  trip  limits  in 
the  Florida  east  coast  sub-zone,  (1)  king 
mackerel  would  command  higher 
prices;  (2)  the  effects  in  terms  of 
producer  surplus  are  inconclusive;  (3) 
the  direction  of  the  effects  on  total 
consumer  benefits  is  unknown,  but 
changes  in  consumer  surplus  would  be 
small;  (4)  there  would  be  relatively 
higher  full-time  equivalent  employment; 
and  (5)  the  cost  of  the  management 
action,  including  the  increased  costs  of 
enforcing  the  trip  Umits,  would 
approximate  $121,208.  The  analysis  did 
not  reach  a  conclusion  as  to  the  likely 
changes  in  overall  net  benefit.  With  the 
proposed  trip  limits  in  the  Florida  west 
coast  sub-zone.  (1)  there  would  be 
relatively  higher  prices  for  king 
mackerel;  (2)  there  would  likely  be  no 
changes  in  producer  or  consumer 
surplus;  and  (3)  there  would  likely  be 
positive  changes  in  overall  net  benefit. 


Copies  of  the  RIR  are  available  (see 
ADDRESSES). 

The  Councils  prepared  an  initial 
regulatory  flexibiUty  analysis  (IRFA). 
which  concludes  that  this  proposed 
rule,  if  adopted,  will  have  significant 
effects  on  small  entities.  The  proposed 
trip  Umits  are  expected  to  increase  the 
benefits  for  some  participants  in  the 
industry  and  decrease  the  benefits  for 
other  participants.  Overall,  benefits  are 
expected  to  be  Increased.  All 
participants  in  the  industry  are  small 
entities.  Copies  of  the  IRFA  are  available 
(see  ADDRESSES). 

This  rule  does  not  contain  a  collection 
of  information  requirement  for  purposes 
of  the  Paperwork  Reduction  Act. 

List  of  Subjects  in  50  CFR  Part  642 

Fisheries,  Fishing,  Reporting  and 
recordkeeping  requirements. 

Dated:  September  2, 1993. 
Samuel  W.  McKeen. 
Progra/n  Management  Officer,  National 
Marine  Fisheries  Service. 

For  the  reasofts  set  forth  in  the 
preamble.  50  CFR  part  642  is  proposed 
to  be  amended  as  follows: 

PART  642-COASTAL  MIGRATORY 
PELAGIC  RESOURCES  OF  THE  GULF 
OF  MEXICO  AND  SOUTH  ATLANTIC 

1.  The  authority  citation  for  part  642 
continues  to  read  as  follows: 

Authority:  16  U.S.C  1801  et  seq. 

2.  In  §  642.7.  a  new  paragraph  (u)  is 


added  to  read  as  follows 
§642.7    Prohibttion*. 

(u)  In  the  eastern  zone,  possess  or 
land  Gulf  group  king  mackerel  in  or 
from  the  EEZ  in  excess  of  an  applicable 
trip  limit,  as  specified  in  §  642.31(a).  or 
transfer  at  sea  such  king  mackerel,  as 
specified  in  §  642.31(e). 

3.  A  new  §  642.31  is  added,  to  read  as 
follows: 

1 642.31    Comm«rcl«l  trip  limits  for  Gulf 
group  king  mackwel  In  the  MStem  zone. 

The  provisions  of  this  section  apply 
when  the  eastern  zone  of  Gulf  group 
king  mackerel  is  separated  into  Florida 
east  coast  and  Florida  west  coast  zones 
and  separate  quotas  are  established  in 
each.  See  §  642.25(a)(1)  for  such  zones 
and  quotas. 

(a)  Trip  limits. 

(1)  Florida  east  coast  zone.  In  the 
Florida  east  coast  zone,  king  mackerel  in 
or  from  the  EEZ  may  be  possessed 
aboard  or  landed  from  a  vessel  for 


which  a  commercial  permit  has  been 
issued  for  king  and  Spanish  mackerel 
under  §642.4. 

(i)  From  November  1,  each  fishing 
year,  until  SO  percent  of  the  zone's 
fishing  year  quota  of  king  mackerel  has 
been  harvested — in  amounts  not 
exceeding  50  king  mackerel  per  day: 
and 

(ii)  From  the  date  that  50  percent  of 
the  zone's  fishing  year  quota  of  king 
mackerel  has  been  harvested  until  a 
closure  of  the  Florida  east  coast  zone 
has  been  effected  under  §  642.26— in 
amounts  not  exceeding  25  king 
mackerel  per  day. 

(2)  Florida  west  coast  zone.  In  the 
Florida  west  coast  zone,  king  mackerel 
in  or  bom  the  EEZ  may  be  possessed 
aboard  or  landed  from  a  vessel  for 
which  a  commercial  permit  has  been 
issued  for  king  and  Spanish  mackerel 
under  §642.4, 

(i)  From  July  1, 1993,  until  75  percent 
of  the  zone's  fishing  year  quota  of  king 
mackerel  has  been  havested — in 
unlimited  amounts  of  king  mackerel; 
and 

(ii)  From  the  date  that  75  percent  of 
the  zone's  fishing  year  quota  of  king 
mackerel  has  been  harvested  until  a 
closure  of  the  Florida  west  coast  zone 
has  been  effected  under  §  642.26 — in 
amounts  not  exceeding  50  king 
mackerel  per  day. 

(b)  Notice  of  trip  linnit  changes.  The 
Assistant  Administrator,  by  filing  a 
notice  with  the  Office  of  the  Federal 
Register,  will  effect  the  trip  limit 
changes  specified  in  paragraphs  (a)(1) 
and  (a)(2)  when  the  requisite  harvest 
levels  have  been  reached  or  are 
projected  to  be  reached. 

(c)  Closures.  A  closure  of  the  Florida 
east  coast  zone  or  the  Florida  west  coast 
zone  will  be  effected  as  specified  in 

§  642.26(a).  During  the  period  of 
effectiveness  of  such  a  closure,  the 
provisions  of  §  642.26(b)  apply. 

(d)  Combination  of  trip  limits.  A 
person  who  fishes  in  the  EEZ  may  not 
combine  a  trip  limit  of  this  section  with 
any  trip  or  possession  limit  applicable 
to  state  waters. 

(e)  Transfer  at  sea.  A  person  for 
whom  a  trip  limit  specified  in  paragraph 
(a)(1)  or  (a)(2)(ii)  of  this  section  applies 
may  not  transfer  at  sea  from  one  vessel 
to  another  a  king  mackerel— 

(1)  Taken  in  the  EEZ,  regardless  of 
where  such  transfer  takes  place;  or 

(2)  In  the  EEZ,  regardless  of  where 
such  king  mackerel  was  taken. 

(PR  Doc.  93-21927  Filed  9-6-93;  8:45  am) 
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DEPARTMENT  OF  AGRICULTURE 

Forms  Under  Review  by  Office  of 
Management  and  Budget 

Septembers,  1993. 

The  Department  of  Agriculture  has 
submitted  to  0MB  for  review  the 
following  proposal  for  the  collection  of 
information  under  the  provisions  of  the 
Paperwork  Reduction  Act  |44  U.S.C. 
chapter  35)  since  the  last  list  was 
published.  This  list  is  grouped  into  new 
proposals,  revisions,  extension,  or 
reinstatements.  Each  entry  contains  the 
following  information: 

(1)  Agency  proposing  the  information 
collection; 

(2)  Title  of  the  information  collection; 

(3)  Form  number(s).  if  apphcable; 

(4)  How  often  the  information  is 
requested; 

(5)  Who  will  be  required  or  asked  to 
report; 

(6)  An  estimate  of  the  number  of 
responses; 

(7)  An  estimate  of  the  total  number  of 
hours  needed  to  provide  the 
information; 

(8)  Name  and  telephone  number  of 
the  agency  contact  person. 

Questions  about  the  items  in  the 
listing  should  be  directed  to  the  agency 
person  named  at  the  end  of  each  entry. 
Copies  of  the  proposed  forms  and 
supporting  documents  may  be  obtained 
from:  Department  Clearance  Officer, 
USDA,  OIRM,  Room  404-W  Admin. 
Bldg..  Washington,  DC  20250,  (202) 
690-2118. 

Revision 

•  Food  and  Nutrition  Service 
7  CFR  Part  210— National  School 

Lunch  Program  (Addendum) 
Recordkeeping;  On  occasion; 

Monthly;  Semi-annually;  Annually; 

Biennially 
State  or  local  governments;  Federal 

agencies  or  employees;  Non-profit 

institutions;  2,163,078  responses; 

22,221,961  hours 


Angella  Love/Winnie  McQueen  (703) 
305-2607 

Extension 

•  Foreign  Agricultural  Service 

Declaration  of  Sale 

FAS-359 

On  occasion 

Businesses  or  oth  er  for-profit;  Small 
businesses  or  organizations;  200 
responses;  50  \  ours 

James  Chase  (202)  720-5780 
Larry  K.  Roberson, 
Deputy  Department  C'earance  Officer. 
|FR  Doc.  93-21997  Fi  ed  9-8-93;  8:45  am) 
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Forest  Service 

Exemption  of  Sout  i  Fork  Sullivan 
Slowdown  Salvage  Tim  ser  Sale  From 
Appeal;  Kootenai  f  latioi^ai  Forest,  MT 

agency:  Forest Serice,  USDA. 
ACTION:  Notificatior.  that  a  salvage 
timber  and  rehabili  ation  project 
designed  to  recover  blown-down  timber 
is  exempt  from  prcisions  of  36  CFR 
part  217. 

SUMMARY:  On  Octoter  16, 1991. 
unusually  strong  w  nds  in  localized 
areas  across  the  Re)  ford  Ranger  District 
of  the  Kootenai  Nat  onal  Forest 
produced  areas  of  vind-thrown  timber. 
The  Rexford  District  Ranger  proposed  a 
salvage  timber  sale  :o  recover  damaged 
sawtimber  in  the  af  ected  area.  The 
District  Ranger  has  determined,  through 
the  Decision  Memo  and  environmental 
analysis  in  the  supf  orting  project  file, 
that  there  is  good  a  use  to  expedite 
these  actions  in  ordar  to  -ehabilitate 
National  Forest  Sys  em  1  inds  and 
recover  damaged  resources.  Salvage  of 
commercial  sawtimoer  within  the  area 
affected  must  be  ac(  omplished  quickly 
to  avoid  further  detisriorstion  of 
sawtimber  and  to  reduce  the  risk  of 
wildfire. 

EFFECTIVE  DATE:  Efft  ctive  on  September 
9,  1993. 

FOR  FURTHER  INFORM  AHOF'  CONTACT: 
Drew  Bellon,  Rexford  Dii^trict  Ranger; 
Kootenai  National  Forest;  1299  HW7.  93 
North;  Eureka,  MT  fi9917 .  Telephone: 
406-296-2536. 

SUPPLEMENTARY  INFCRMA'tON:  Severe 
windstorms  in  the  fill  of  1991  damaged 
approximately  10  acies  cf  timber  in  the 
South  Fork  SuUivar  Creek  area.  The 


wind-thrown  timber  is  located  within 
lands  designated  as  suitable  for  timber 
management  and  assigned  to 
Management  Area  12  (Kootenai  Forest 
Plan.  1987).  In  the  winter  of  1991,  the 
Rexford  District  Ranger  proposed 
salvage  of  wind-damaged  timber  in  the 
South  Fork  Sullivan  Creek  area.  The 
proposal  is  designed  to  meet  the 
following  needs:  (1)  Recover  dead  and 
dying  limber  before  it  loses  its 
commercial  value,  (2)  rehabilitate  the 
affected  timber  stands,  and  (3)  reduce 
the  potential  for  wildfire  by  reducing 
fuel  loading. 

An  interdisciplinary  team  was 
convened,  and  scoping  began  in  1992. 
Two  alternatives  were  analyzed;  no 
treatment  (no  action)  and  a  salvage  and 
rehabilitation  proposal  (proposed 
action).  The  selected  alternative  will 
salvage  approximately  50  MBF  of  dead 
and  damaged  timber  from 
approximately  10  acres.  All  salvage 
areas  are  accessible  from  existing  roads, 
no  road  construction  or  reconstruction 
will  occur. 

The  salvage  project  is  designed  to 
accomplish  the  objectives  as  quickly  as 
possible  to  reduce  the  fuel 
accumulations  and  to  recover 
merchantable  sawtimber  before  it 
deteriorates  and  removal  becomes 
infeasible.  To  expedite  implementation 
of  this  decision,  procedures  outlined  in 
36  CFR  217.4(a)(ll)  are  being  followed. 
Under  this  Regulation  the  following 
may  be  exempt  from  appeal: 

Decisions  related  to  rehabilitation  of 
National  Forest  System  lands  and  recovery  of 
forest  resources  resulting  from  natural 
disasters  or  other  natural  phenomena,  such 
as  •  *  *  severe  wind  •  •  •  when  the 
Regional  Forester  •  •  •  determines  and 
gives  notice  in  the  Federal  Register  that  good 
cause  exists  to  exempt  such  decisions  from 
review  under  this  part. 

Based  upon  the  information  presented 
in  the  South  Fork  Sullivan  Blowdown 
Salvage  Decision  Memo  and  project  file, 
I  have  determined  that  good  cause  exists 
to  exempt  this  decision  from 
administrative  review.  Therefore,  upon 
publication  of  this  notice,  this  project 
will  not  be  subject  to  review  under  36 
CFR  part  217. 

Dated:  September  2, 1993. 
Christopher  D.  Risbrudt, 

Deputy  Regional  Forester.  Northern  Fegion. 
(PR  Doc.  93-21931  Filed  9-8-93;  8:45  ami 
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Exempt  Decision  for  Lower  Montane 
Tlmt>er  Sale  From  Appeal;  Wallowa- 
Whitman  National  Forest,  Baker 
County,  OR 

AGENCY:  USD  A.  Forest  Service. 
ACTION:  Notice  to  exempt  a  decision 
from  administrative  appeal. 

SUMMARY:  Notice  is  hereby  given  that 
the  decision  to  implement  the  Lower 
Montane  Timber  Sale  on  the  Baker 
Ranger  District  of  the  Wallowa-Whitman 
National  Forest  is  exempt  from  appeal. 
This  conforms  with  provisions  of  36 
CFR  217.4(a)(ll)  as  published  in  the 
Federal  Register  on  January  23. 1989 
(54  FR  3342). 

EFFECTIVE  DATE:  September  9.  1993. 
FOR  FURTHER  INFORMATION  CONTACT: 
Suzanne  Rainville.  Timber  Staff. 
Wallowa-Whitman  National  Forest. 
1550  Dewey  Avenue.  (P.O.  Box  907). 
Baker  Qty.  Oregon.  97814.  phone  (503) 
523-6391. 

SUPPLEMENTARY  »4F0RMATI0N:  In  the 
1970's,  the  Lower  Montane  area 
exp)erienced  a  high  level  of  bark  beetle 
activity  in  the  overstocked  young  pine 
stands.  This  activity  was  effectively 
suppressed  by  precommercially 
thinning  the  stands  susceptible  to  beetle 
invasion.  Now.  20  years  later,  these 
same  stands  and  some  adjacent  stands 
have  grown  enough  to  reach 
overstocked  levels  once  again. 

As  early  as  1989,  a  low  level  of  beetle 
activity  was  noted  in  the  overstocked 
stands  within  the  Lower  Montane  area 
Reconnaissance  of  potential  beetle 
activity  areas  in  the  summer  of  1992 
noted  an  ever-increasing  amount  of 
beetle-killed  trees.  Some  ponderosa  pine 
stands  were  showing  20  percent  and 
more  of  the- trees  killed. 

An  interdisciplinary  team  (IDT)  was 
assigned  in  the  fall  of  1992  to  examine 
the  extent  of  the  insect  attack.  PubUc 
comments  were  solicited.  At  the  same 
time,  the  IDT  analyzed  the  salvage 
potential  and  methods  of  stocking  level 
control  needed  to  reduce  or  contain 
beetle  populations.  It  was  recommended 
that  stocking  level  work  in  pine  stands 
with  heavy  mountain  pine,  western 
pine,  and  Ips  beetle  infections  start  as 
soon  as  possible. 

It  is  imperative  that  portions  of  this 
project  area,  which  are  or  have  reached 
epidemic  insect  levels,  be  treated  with 
"prevention"  tactics.  Integral  parts  of 
the  project  will  be  selective  removal  of 
green  trees  and  introduction  of 
prescribed  fire  to  assist  with  ecosystem 
restoration. 

This  proposal  includes  commercial 
thinning,  selective  harvest,  and 
precommercial  thinning.  Salvage  will 


take  dead  and  dying  trees  as  well  as 
green  trees,  if  there  is  evidence  of 
infestation  or  if  needed  to  be  removed 
for  stocking  control.  The  project  was 
specifically  designed  to  facilitate 
removal  of  infested  ponderosa  pine, 
utilize  dead  and  dying  trees,  and 
improve  overall  timber  stand  health. 
About  5  million  board  feet  will  be 
harvested  from  about  3,000  acres.  Some 
of  these  acres  will  also  be 
precommercially  thinned  (200  acres) 
and  residual  fuels  burned  (about  2.600 
acres).  In  addition,  precommercial 
thinning  (about  2.500  acres)  and 
ecosystem  burning  (about  900  acres) 
will  take  place  outside  the  cutting  units. 
No  new  roads  will  be  constructed. 

Speed  of  harvest  is  essential  in  order 
to  salvage  the  timber  while  the  logs 
remain  merchantable  and  retain  high 
quality  value  (before  blue  stain  and 
checking  set  in).  The  average  size  of  the 
insect-infested  timber  is  about  12 
inches.  In  general,  the  smaller  the 
diameter  of  the  tree,  the  more  rapidly  it 
will  deteriorate. 

Speed  is  also  essential  in  controlling 
the  insect  infestation.  The  Zone 
Entomologist  indicates  that  prompt 
action  in  removing  beetle-infested  trees 
and  thinning  residual  stands  are  the 
only  possibility  of  quelling  this  outbreak 
and  preventing  additional,  resource 
losses.  Zone  Entomologist  states  further. 
"•  •   •  unless  these  green-tree  attacks 
are  identified,  marked,  and  removed 
before  beetle  flight  next  spring  (should 
be  removed  before  May  1).  all  the  efforts 
to  control  this  outbreak  will  essentially 
be  ineffective  •  •  •  Priority  for  cutting 
should  always  first  be  to  remove  the 
'green-infested"  trees,  then  other  trees 
that  do  not  currently  contain  living 
beetle  broods." 

Biological  evaluations  have  been 
completed  for  all  proposed,  endangered, 
threatened,  and  sensitive  plant,  wildlife, 
and  fish  species  within  the  affected 
project  area.  This  project  is  near  a  bald 
eagle  management  area  and  does  not 
propose  any  activities  at  this  time 
within  the  management  area.  Cultural 
resource  sur\eys  have  been  completed 
for  the  project.  No  known  Cultural  sites 
will  be  impacted  by  the  project  as 
planned.  The  project  is  not  within  a 
salmon  habitat  area  and  as  such  no 
consultation  with  the  U.S.  National 
Marine  Fisheries  Service  is  necessary. 
The  project  is  not  within  a  roadless  area 

The  project  work  is  designed  to 
accomphsh  the  objectives  as  quickly  as 
possible,  protect  area  resources, 
minimize  the  amount  of  merchantable 
salvage  volume  lost,  the  amount  of 
insect  kill  over  time,  and  the  amount  of 
potential  growth  lost.  This  salvage  is 
important  to  forest  rehabilitation  and 


recovery  in  the  Lower  Montane  area  and 
meeting  Desired  Future  Conditions.  The 
severity  of  damage  to  stands  requires 
immediate  action  to  initiate  stand 
recovery.  Based  upon  the  analysis  for 
this  lower  Montane  Timber  Sale,  I  have 
determined  that  good  cause  exist  to 
exempt  this  timber  sale  from 
administrative  appeal  (36  CFR  part  217). 
Under  this  regulation,  the  following  is 
exempt  from  appeal: 

Decisions  related  to  rehabilitation  of 
National  Forest  System  lands  and  recovery  of 
forest  resources  resulting  bom  natural 
disasters  or  other  natural  phenomena  such  as 
wildfire  •   •   •  when  the  Regional  Forester 
•  *  •  determines  and  gives  notice  in  the 
Federal  Register  that  good  cause  exists  to 
exempt  such  decisions  from  review  under 
this  part. 

After  publication  of  this  notice  in  the 
Federal  Register,  the  Decision  Notice 
for  the  Lower  Montane  Timber  Sale  may 
be  signed  by  the  Wallowa-Whitman 
Forest  Supervisor.  Therefore,  this 
project  will  not  be  subject  to  review 
under  36  CFR  part  217. 

Dated;  September  2, 1993. 
ferry  L.  Monesmith, 

Acting  Deputy  Regional  Forester 

[FR  Doc.  93-21932  Filed  9-«-93;  8:45  am] 

BILUNC  CODE  3410-11-M 


Advisory  Council  Meetings;  Allegheny 
Wild  and  Scenic  River,  Allegheny 
National  Forest,  Pa 

AGENCY:  Forest  Service.  USDA. 
ACTION:  Notice  of  meetings. 

SUMMARY:  The  Southern  Advisory 
Council  for  the  Allegheny  National  Wild 
and  Scenic  River  will  meet  at  7  p.m.. 
Tuesday,  September  21. 1993.  at  the 
Emlenton  Civic  Club.  Emlenton.  PA. 
The  Council  will  continue  to  discuss 
recommendations  for  meeting  draft 
management  goals  for  the  river  between 
Franklin  and  Emlenton 

The  Northern  Advisory  Council  will 
meet  at  7  p.m..  Wednesday.  September 
22. 1993.  at  the  Holiday  Inn.  Oil  City. 
PA.  The  Northern  Council  will  continue 
its  discussion  of  maintaining  and 
enhancing  scenic  quality  in  the  river 
corridor  between  Kinzua  Dam  and  Oil 
City. 

Meetings  are  open  to  the  public.  A 
sign  language  interpreter  will  be 
provided  if  requested  by  September  13, 
1993. 

FOR  FURTHER  INFORMATION  CONTACT: 
Lionel  Lemery.  Wild  and  Scenic  River 
Coordinator.  Allegheny  National  Forest. 
222  Liberty  Street.  Warren. 
Pennsylvania  16365.  814/723-5150  or 
814/726-2710  (TTY). 


Dated:  August  26, 1993. 
Lionel  A.  Lemery, 
Wild  and  Scenic  River  Coordinator. 
(FR  Doc.  93-21928  Filed  9-8-93;  8  45  am) 

BILUNG  CODE  3410-11-M 


DEPARTMENT  OF  COMMERCE 

National  Oceanic  and  Atmospheric 
Administration 

Endangered  Species;  Permits 

AGENCY:  National  Marine  Fisheries 
Service,  (NMFS)  NOAA,  Commerce. 

ACTION:  Issuance  of  an  amendment  to 
Permit  871,  Public  Service  Electric  and 
Gas  Company  (P548). 

SUMMARY:  On  July  28. 1993  (58  FR 
41736),  the  Pubhc  Service  Electric  and 
Gas  Company  (P548)  was  issued  Permit 
871  to  conduct  scientific  research  on  ten 
loggerhead  {Caretta  caretta),  two 
Kemp's  ridley  [Lepidochelys  kempO), 
and  two  green  [Chelonia  mydas)  sea 
turtles,  as  authorized  by  the  Endangered 
Species  Act  of  1973  (ESA)  16  U.S.C. 
1531-1543)  and  the  NMFS  regulations 
governing  listed  fish  and  vdldlife  (50 
CFR  parts  217-222). 

Notice  is  hereby  given  that  on  August 
25, 1993,  as  authorized  by  the  ESA, 
NMFS  issued  Amendment  #1  to  Permit 
871,  to  include  a  reporting  requirement 
and  a  general  condition  which  should 
have  been  a  part  of  the  original  permit, 
and  to  specif  that  the  number  of  sea 
turtles  authorized  to  be  taken  is  on  an 
annual  basis. 

Issuance  of  this  amendment,  as 
required  by  the  ESA,  was  based  on  a 
finding  that  the  permit:  (1)  Was  applied 
for  in  good  faith;  (2)  will  not  operate  to 
the  disadvantage  of  the  listed  species 
which  are  the  subject  of  this  permit;  (3) 
is  consistent  with  the  purposes  and 
poUcies  set  forth  in  section  2  of  the 
ESA.  This  amendment  was  also  issued 
m  accordance  with  and  is  subject  to 
parts  217-222  of  title  50  CFR.  the  NMFS 
regulations  governing  listed  species 
permits. 

The  application,  permit,  amendment, 
and  supporting  documentation  are 
available  for  review  by  interested 
persons  in  the  following  offices  by 
appointment: 

Office  of  Protected  Resources,  National 
Marine  Fisheries  Service,  1335  East-West 
Highway,  suite  8268.  Silver  Spring,  MD 
20910  (301/713-2322);  and 
National  Marine  Fisheries  Service.  Northeast 
Region,  One  Blackb\im  Drive,  Gloucester, 
Massachusetts  01930  (508/281-9250). 


Dated:  August  25. 1993. 
WUliam  W.  Fox.  Jr., 

Director,  Office  of  Protected  Resources, 

National  Marine  Fisherii'S  Service. 

[FR  Doc.  93-21926  Filec  9-8-93;  8:45  am) 

BILUNC  CODE  aS1»-22-M 


DEPARTMENT  OF  DHFENSE 

Department  of  the  Air  Force 

Performance  Review  Boards;  List  of 
Members 

Below  is  a  list  of  additional 
individuals  who  are  eligible  to  serve  on 
the  Performance  Revi'jw  Boards  for  the 
Department  of  the  Aii  Force  in 
accordance  writh  the  /Jr  Force  Senior 
Executive  Appraisal  and  Award  System. 

Air  Staff 

Ms.  Judy  Ann  F.  Milk  r 
Mr.  Donald  J.  Campbell 
Brig  Gen  John  A.  Brad  ley 

Others 

Dr.  George  R.  Abraharison 
Brig  Gen  Frank  B.  Canpbell 
Patsy  J.  Conner. 

Air  Force  Federal  Registt  r  Liais  on  Officer. 
|FR  Doc.  93-21940  Filed  9-8-93;  8;45  ami 

BILUNQ  CODE  3»10-01-M 


Department  of  the  Army 

Proposed  Revfslon  tc  the  htemational 
Personal  Property  Rate  So  Icltation  I- 
2,  Item  441,  and  a  Revision  to  the 
Personal  Property  Traffic  Klanagement 
Regulation,  DOD  4500.34R  Appendix 
A,  Tender  of  Service 

agency:  Military  Trafiic  Management 
Command.  DoD. 
ACTION:  Notice. 

SUMMARY:  Beginning  October  1, 1993. 
the  MTMC  will  revise  the  International 
Personal  Property  Rate  Solicitation  1-2. 
Item  441,  to  require  al  household  goods 
shipping  containers  used  in  Codes  4,  5, 
6,  and  T  international  services  between 
Germany  and  the  Continental  United 
States  (CONUS)  be  seeled  with  metal 
seals  at  the  origin  pick-up  point,  unless 
permission  to  seal  the  containers  at  the 
warehouse  is  given  by  the  origin 
personnel  property  sh  pping  office. 

MTMC  will  also  rev  se  the  Personal 
Property  traffic  Managamen:  Regulation, 
DOD  4500.34R.  Apper  dix  A.  TOS,  to 
require  carriers  and  thsir  agents  to 
report  incidents  of  mis  sing  items,  theft, 
pilferage,  and  vandali;  m  of  ZKDD- 
sponsored  personal  property  shipments 
to  civilian  law  enforcement  authorities 
and  to  the  origin  and  c  estin<3tion 


Personal  Property  Shipping  Offices' 
(PPSOs).  The  destination  PPSO  will  be 
afforded  an  opportunity  to  inspect  the 
shipment  and  complete  a  DD  Form 
1841.  In  cases  when  apparent  theft, 
pilferage,  or  vandalism  which  have  not 
been  reported  to  the  PPSO  are  detected 
at  the  time  of  delivery,  such  incidents 
wrill  be  annotated  on  the  DD  Form  1840 
and  military  or  civilian  poUce  or 
investigation  agencies  will  be  notified  as 
appropriate. 

DATES:  Comments  must  be  submitted  on 
or  before  October  12, 1993. 
ADDRESSES:  Comments  on  the  proposed 
revision  should  be  addressed  to 
Headquarters.  Military  Traffic 
Management  Command,  ATTN:  MTOP- 
QEC.  5611  Columbia  Pike,  room  629. 
Falls  Church.  VA  22041-5050. 
FOR  FURTHER  INFORMATION  CONTACT: 
Ms.  Betty  Wells,  MTOP-QEC,  (703) 
756-1598. 

SUPPt£MENTARY  INFORMATION:  These 
actions  are  taken  to  increase  the 
integrity  and  security  of  DOD-sponsored 
shipments  and  thereby  reduce  loss  and 
damage  to  service  members'  personal 
effects.  Loss  and  damage  due  to  theft 
and  vandalism  have  reached 
unacceptable  levels  and  additional 
secxmty  measures  are  desired. 

The  revised  item  vfiM  read  as  follows: 
"Item  441.  Sealing  of  Containers:  All 
household  goods  (HHGs)  containers 
used  for  movement  between  Germany 
and  CONUS  will  be  sealed  at  the  origin 
pickup  point  with  accountable  metal 
seals  secxired  by  non-reversible  nails  or 
screws.  Four  seals,  as  a  minimum,  are 
required  for  each  HHG  container.  These 
seals  will  secure  the  access  overlap  door 
and  side  panels.  If  only  some  seals  out 
of  a  set  are  used,  the  unused  seals  will 
be  destroyed  at  the  time  of  sealing  or 

E laced  on  the  container.  They  will  not 
B  used  on  any  other  container  or 
shipment.  Seal  numbers  will  be 
recorded  on  the  household  goods 
inventory  by  the  carrier  representative, 
either  beside  the  container  number  or 
annotated  by  individual  container 
number  on  the  last  page  of  the 
inventory.  Shipments  other  than 
Germany-CONUS  will  be  sealed  with 
accountable  paper,  vinyl  or  metal  seals. 
External  unaccompanied  baggage 
shipping  containers  will  be  sealed  with 
no  less  than  two  accountable  paper  or 
vinyl  seals." 

Since  these  changes  will  directly 
involve  the  carrier  industry,  MTMC 
requests  pubUc  comment  on  the 
proposed  revisions.  MTMC  is  providing 
notice  of  these  proposed  revisions  and 
offering  a  30-day  period  for  receiving 
and  considering  the  views  of  all 
interested  parties.  Timely  .written 
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comments  will  be  reviewed  and 
considered  for  incorporation  prior  to 
publication  of  the  final  change. 
Kennedi  L  Denton. 
Army  Federal  Register  Liaison  Officer 
IFR  Doc  93-21935  Filed  9-a-93;  8:45  am] 

BIUJNQ  COOE  3710-0«-M 


Department  of  the  Navy 

Record  of  Decision  for  Facilities 
Development  and  Relocation  of  Navy 
Activities  to  th«  Territory  of  Guam 
From  the  Republic  of  the  Philippines 

Pursuant  to  Section  102(2)(C)  of  the 
National  Environmental  Policy  Act 
(NEPA)  of  1969  and  the  Council  on 
Environmental  Quality  Regulations  (40 
CFR  part  1500-1508),  the  Department  of 
the  Navy  announces  its  decision  to 
develop  facilities  and  to  relocate  Na\7 
activities  to  the  Territory  of  Guam  from 
the  Republic  of  the  Philippines. 

U.S.  Navy  facilities  in  tne  Philippines 
were  closed  in  1992  because  of  a 
decision  by  the  U.S.  and  Philippines 
governments  not  to  renew  the  lease  of 
U.S.  bases.  As  a  result,  certain 
operations  and  support  functions  will 
be  permanently  relocated  to  Guam  to 
support  the  Navy's  mission  in  the 
western  Pacific.  Actions  included  in 
this  decision  are  in  two  categories:  (1) 
Changes  in  military  activities  on  Guam 
because  of  the  relocation  of  various 
commands  and  (2)  construction  of 
permanent  facilities  required  to 
accommodate  the  relocation. 
Approximately  1,380  Na\7  billets  or 
positions  have  been  relocated  to  Guam 
and  an  estimated  1,450  dependents  will 
ultimately  accompany  personnel  in 
those  billets.  Until  permanent  facilities 
can  be  bmit,  most  of  the  relocated 
mibtary  personnel  are  being  temporarily 
accommodated  in  existing  facilities. 
This  use  of  temporary  facilities  was 
necessary  because  of  the  short  time 
available  for  withdrawal  from  the 
Philippines. 

Permanent  changes  in  activities  will 
include  relocation  of  the  Fleet  Logistics 
Support  Squadron  to  Andersen  Air 
Force  Base,  increase  in  ship  port  calls  to 
the  Naval  Station,  relocation  of  the 
Military  Sealift  Command  Subarea 
Commander  for  Southeast  Asia  to 
Guam,  increase  in  volume  of  supplies 
handled  by  the  Fleet  Industrial  Support 
Center,  increase  in  work  at  the  Ship 
Repair  Facility,  relocation  of  the  Naval 
Special  Warfare  Unit  One  (NSWU-1) 
and  Explosive  Ordnance  Disposal 
Mobile  Unit  Five  (EODMU-5), 
expansion  of  existing  activities  at  the 
Naval  Magazine,  relocation  of  the  Naval 
Air  Pacific  Repair  Activity,  and 


augmentation  of  personnel  at  Naval  Air 
Station  Agana.  Naval  Hospital,  and 
Naval  Oceanography  Command  Center/ 
Joint  Typhoon  Warning  Center. 

Approximately  25  new  facilities  will 
be  constructed,  with  19  sited  in  the 
Apra  Harbor  area  and  the  remainder  at 
Andersen  AFB,  the  Naval  Magazine,  and 
on  Nimitz  Hill.  Facilities  at  Andersen 
include  a  hangar/apron/washrack 
complex  and  renovation  of  quarters  for 
unaccompanied  personnel.  Projects  in 
the  Apra  Harbor  area  include  300  units 
of  family  housing,  expansion  of  the 
Orote  Power  Plant,  modifications  to  the 
Sewage  Treatment  Plant,  additions/ 
alterations  to  the  child  care  center, 
NSWU/EODMU  facilities,  gantry  crane 
and  rails,  and  various  administration, 
storage,  and  support  facilities.  Missile 
magazines  and  an  inert  materials 
storehouse  will  be  constructed  at  the 
Naval  Magazine  and  the  Oceanography 
Building  on  Nimitz  Hill  will  be 
renovated. 

Draft  and  Final  Environmental  Impact 
Statements  (DEIS/FEIS)  were  prepared 
by  the  Navy  and  distributed  to  federal 
and  territorial  agencies  and  elected 
officials,  and  to  the  interested  public  for 
review  and  comment.  These  documents 
described  the  potential  environmental 
impacts  associated  with  the  actions 
described  above  and  provided 
opportunity  for  comment.  Two  public 
hearings  were  conducted  on  20  April 
1993  and  no  oral  comments  were 
received.  The  FEIS  responded  to  all 
written  comments  received  on  the  DEIS 
and  was  distributed  to  the  public  for  a 
30-day  review  period  that  ended  30 
August  1993.  Tne  Navy  has  decided  to 
implement  the  actions  that  were 
presented  as  preferred  environmental 
alternatives  in  the  FEIS. 

This  action  will  not  result  in  any 
unmitigatable  significant  environmental 
impacts.  The  community  infrastructure, 
including  roads,  potable  water,  and 
sanitary  sewer  service,  is  projected  to 
provide  acceptable  levels  of  service. 
Community  services  such  as  police,  fire, 
and  emergency  medical  will  not  be 
adversely  impacted.  School  districts 
have  adequate  capacity,  based  on 
existing  capacity  and  programmed 
improvements,  to  acconunodate  the 
projected  level  of  students. 

The  Guam  Environmental  Protection 
Agency  has  granted  a  Part  B  permit 
under  the  Resource  Conservation  and 
Recovery  Act  for  the  Public  Works 
Center  and  hazardous  waste  conforming 
storage  faoility.  The  Navy  hereby 
commits  to  implementing  the 
conditions  of  that  permit,  including  the 
requirement  for  reporting  hazardous 
waste  minimization  efforts.  The  Navy 
will  also  incorporate,  as  appropriate,  the 


U.S.  EPA  interim  guidance  for  waste 
minimization.  The  Navy  has  established 
a  history  of  pollution  prevention  and  is 
prepared  to  set  in  motion  steps  to 
implement  the  recently  signed 
Executive  Order  12856.  Any  asbestos- 
related  work  necessary  for  these  projects 
will  be  performed  in  compliance  with 
all  appropriate  federal  and  territorial 
regulations. 

There  is  no  dredging  requirement  to 
implement  the  actions  covered  by  this 
decision.  However,  if  a  future  dredging 
requirement  for  Guam  facilities  arises, 
the  Navy  will  fully  coordinate  such  an 
effort  with  resource/regulatory  agencies 
and  will  prepare  the  appropriate  NEPA 
documentation. 

The  Navy  has  conducted  formal 
consultation  with  the  National  Marine 
Fisheries  Service  (NMFS)  and  the  U.S. 
Fish  and  Wildlife  Service  (USFWS)  in 
compliance  with  the  Endangered 
Species  Act  and  has  received  biological 
opinions  of  "no  jeopardy"  and 
"incidental  take  statements"  from  both 
agencies.  The  Navy  hereby  commits  to 
meeting  the  terms  and  conditions 
established  by  the  NMFS  and  the 
USFWS  as  the  basis  for  their  decisions. 
A  Memorandum  of  Agreement  (MOA) 
has  been  developed  which  ensures 
appropriate  management  and  protection 
of  historic  resources  listed,  or  eligible 
for  listing,  on  the  National  Register  of 
Historic  Places  under  the  criteria 
established  by  the  National  Historic 
Preservation  Act  of  1966.  as  amended, 
and  its  implementing  regulations  (36 
CFR  part  800).  The  MOA  has  been 
signed  by  the  Navy,  the  Guam  Historic 
Preservation  Officer,  and  the  Advisory 
Council  on  Historic  Preservation  and  is 
now  effective.  The  Navy  hereby 
commits  to  implementing  the 
stipulations  contained  in  that  MOA. 
Questions  regarding  this  Record  of 
Decision  may  be  directed  to  Pacific 
Division,  Naval  Facilities  Engineering 
Command  (Makalapa).  Pearl  Harbor, 
Hawaii  96860-7300  (Attn:  Mr.  Stan 
Uehara),  telephone  (808)  471-9338. 

Dated:  September  2. 1993. 
Elsie  L.  Munsell, 

Depufy  Assistant  Secretary  of  the  Navy 

(Environment  and  Safety). 

[PR  Doc.  93-22006  Filed  9-8-93;  8:45  am) 


BILUNG  CODE  M10-AE-M 


DEPARTMENT  OF  ENERGY 

Golden  Field  Office;  Federal 
Assistance  Award  to  California 
Institute  of  Technology 

AGENCY:  Department  of  Energy. 
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ACTION:  Notice  of  noncompetitive 
financial  assistance  award. 

SUMMARY:  The  U.S.  Department  of 
Energy  (DOE),  pursuant  to  the  DOE 
Financial  Assistance  Rules,  10  CFR 
600.7,  is  announcing  its  intention  to 
award  a  grant  to  the  California  Institute 
of  Technology  for  continuing  research 
efforts  in  support  of  the  Biological  and 
Chemical  Technologies  Research 
(BCTR)  program  at  DOE.  The  BCTR 
program  seeks  to  improve  operations 
and  decrease  energy  use  in  the  chemical 
and  petrochemical  industries.  This  is 
not  a  notice  for  solicitation  of  proposals 
or  fmancial  assistance  applications. 
ADDRESSES:  Questions  regarding  this 
announcement  may  be  addressed  to  the 
U.S.  Department  of  Energy,  Golden 
Field  Office.  1617  Cole  Blvd.,  Golden, 
Colorado  80401,  Attention:  Mr.  Matthew 
A.  Barron,  Contract  Specialist. 
SUPPLEMENTARY  MFORMATION:  For  the 
past  four  years,  the  applicant  has  been 
conducting  research  to  develop  several 
general  approaches  to  enhancing 
enzyme  performance  in  nonnatural,  but 
technologically  useful,  environments. 
This  research  targets  three  sp>ecific 
enzymes  fco'  initial  engineering  studies. 
Protein  design  and  mutagenesis 
methods  will  be  used  to  improve 
catalyst  stability,  alter  substrate 
specificities,  and  enhance  catalytic 
activity  in  nonnatural  environments. 
Successful  completion  of  this  research 
would  produce  (1),  a  set  of  novel 
enzyme  catalysts  for  chemical  synthesis 
applications,  and  (2).  the  further 
development  of  generic  engineering 
strategies  that  can  be  implemented  in 
other  industrially  important  enzymes. 

The  research  conducted  at  the 
California  Institute  of  Technology  has 
led  to  the  development  of  genei^ly 
applicable  and  easy  to  implement 
strategies  for  improving  enzyme 
performance  in  industrial  environments. 
To  date,  the  research  has  focused  on  the 
enzyme  Subtilisin,  a  bacterial  serine 
protease.  This  effort  has  been  supp>orted 
by  the  DOE  Office  of  Industrial 
Processes.  This  recipient  has  been 
widely  recognized  for  accomplishments 
achieved  in  enzyme  stabilization  and 
activation  in  unusual  environments. 

In  accordance  with  10  CFR  600.7,  it 
has  been  determined  that  the  activity  to 
be  funded  is  necessary  to  the 
satisfactory  completion  of  an  activity 
presently  being  funded  by  DOE  and  for 
which  competition  for  support  would 
have  a  significant  adverse  effect  on 
completion  of  the  activity.  The 
applicant  has  exclusive  domestic 
capability  to  perform  the  activity 
successfuUy,  based  upon  unique 
technical  experience.  D(%  knows  of  no 


other  organization  which  is  conducting 
or  is  planning  to  condud  restarch  on 
enzyme  stabilization  an  i  acti  /ation  in 
unusual  environments  ( s  proposed  by 
the  apphcant. 

Funding  in  the  amowit  of  S  999,886  is 
to  be  provided  by  DOE  The  anticipated 
term  of  the  proposed  grj  nt  shall  be  sixty 
months  from  the  effe^"e  data  of  the 
award. 

Issued  in  Chicago.  Ulioo  t  on  /.ugust  9, 
1993. 

Alan  E.  Smith. 

Director.  Operations  Mono,  ^enten '  Support 

Division. 

[PR  Doc.  93-22008  Filed  9-«-93;  8:45  am) 

WLUNOCOOI  >«60  1  I* 


Golden  Field  Office;  Federal 
Assistance  Award  to  In  lustra  ina 

AGENCY:  Department  of  energy. 
ACTION:  Notice  of  financial  assistance 
award  in  response  to  an  unsolicited 
financial  assistance  app  ication. 

SUMMARY:  The  U.S.  Dep-irtmeat  of 
Energy  CDOE),  pursuant  to  th«)  DOE 
Financial  Assistance  Rules,  1 3  CFR 
600.14,  is  announcing  its  intention  to 
enter  into  a  cooperative  agreement  with 
Industra  Inc.  for  an  imp-irtial 
comparison  of  new  and  emerging 
technologies  with  tradit  onal  black 
liquor  combustion  and  c  hemical 
recovery  as  practiced  in  kraft  pulping 
operations  In  the  paper  sdustry. 
ADDRESSES:  Questions  regarding  this 
announcement  may  be  {ddressed  to  the 
U.S.  Department  on  Energy,  (!k)lden. 
Field  Office,  1617  Cole  Blvd..  Golden, 
Colorado  80401.  Attention:  M.A.  Barron. 
Contract  specialist.  The  Contracting 
Officer  is  Paul  K.  Keam; . 
SUPPt^MENTARY  INFORMATK)N:  A  number 
of  new  technologies  to  modify  or 
replace  the  traditional  Tomlinson, 
furnace  for  recovery  of  chem  cals  and 
heat  from  black  Hquor  ir  the  kraft 
pulping  process  have  hem  developed 
and  many  more  are  undcir  development. 
The  paper  industry  has  {;reat  interest  in 
these  developments,  but  thej  are 
concerned  as  to  whether  the  lew 
technologies  are  safe  an<l  efficient.  In 
response  to  this  concern.  Industra 
proposes  to  conduct  an  dvaK  ation  and 
analysis  of  pertinent  tedinologies  for 
krafl  black  liquor  chemical  recovery. 
This  analysis  and  evaluetlon  will 
include  current  and  new  reccwery 
systems  and  projections  rega-ding  future 
systems  that  will  become  aveilable  to 
the  industry.  Industra  h£s  developed, 
and  continues  to  mainta;n,  a  imique 
capital  cost  database  tha.  will  be  used 
to  develop  implementation  cost 
estimates  for  each  optior . 


The  application  has  been  found  to  be 
meritorious  in  a  general  evaluation  in 
accordance  with  10  CFR  600.14(d).  The 
prop>osed  project  represents  and  utilizes 
a  uniaue  methodology  and  would  not  be 
eligible  for  financial  assistance  under  a 
recent,  current,  or  planned  solicitation, 
and  a  competitive  solicitation  is 
inappropriate. 

llie  project  is  estimated  to  cost 
$60,000  all  of  which  will  be  provided  by 
DOE.  The  duration  of  the  project  is 
estimated  at  6  months. 

Issued  in  Qiicago.  Qliaois.  on  August  9. 
1993. 

AUmE.  Smith. 

Director,  Operations  Management  Support 

Division. 

[FR  Doc.  93-22010  Filed  9-8-93;  8:45  ami 
BiLUNe  COM  Msa-ov-a 


Gokten  Field  Office;  Federal 
Assistance  Award  to  SoutlMwest 
Research  Inatitute 

AGENCY:  Department  of  Energy. 
ACTION:  Notice  of  Noncompetitive 
Financial  Assistance  Award. 

SUMMARY:  The  U.S.  Department  of 
Energy  (DOE),  pursuant  to  the  DOE 
Financial  Assistance  Rules,  10  CFR 
600.7,  is  announcing  its  ir>tention  to 
award  a  grant  to  the  Southwest  Research 
Institute  for  continuing  research  efforts 
to  develop  and  demonstrate  natural  gas- 
fueled  railway  locomotives.  This  is  a 
portion  of  DC^'s  Fuels  Utiliz8ti(Mi 
Proeram  of  its  Transportation 
Technologies  Program,  which  seeks  to 
improve  fuel  efficiency,  reduce  energy 
costs,  and  reduce  air  emissions  in 
transportation  operaticms.  This  is  not  a 
notice  for  solicitation  of  proposals  or 
financial  assistance  applications. 
ADDRESSES:  Questions  regarding  this 
announcement  may  be  addressed  to  the 
U.S.  Department  of  Energy,  Golden 
Field  Office.  1617  Cole  Blvd.,  Golden. 
Colorado  80401,  Attention:  Ms.  Ruth  E. 
Adams,  Contract  Specialist. 
SUPPLEMENTARY  MFORMATION:  For  the 
past  twelve  years,  the  applicant  has 
been  conducting  engine  research  for  the 
Association  of  American  Railroads.  The 
applicant  is  currently  completing  the 
development  of  a  first  generation  gas- 
fueled  freight  locomotive  engine,  under 
contract  with  the  Electro-Motive 
Division  of  General  Motors  (EMD).  This 
engine  technology  will  be  available  to 
this  cooperative  research  program. 

This  cooperative  research  program  is 
being  funded  by  the  DOE  and  five  non- 
Federal  entities.  The  DOE  will  be 
funding  approximately  12%  of  the  total 
project  costs. 
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Three  engine  technologies  will  be 
investigated  during  this  research 
program.  With  each  technology, 
variables  affecting  engine  performance 
(power,  fuel  economy,  exhaust 
emissions,  etc.)  will  be  optimized  to 
produce  a  freight  engine  with  improved 
cost  efficiency  and  a  commuter 
passenger  engine  with  low  emissions. 

In  accordance  with  10  CFR  600.7.  it 
has  been  determined  that  DOE  funding 
of  this  activity  will  enhance  the  public 
benefits  to  be  derived  and  DOE  knows 
of  no  other  entity  which  is  conducting 
or  is  planning  to  conduct  such  an 
activity.  In  addition,  DOE  has 
determined  that  the  applicant  and  its 
cost-sharing  contractor.  EMD,  have 
exclusive  domestic  capability  to 
perform  this  activity  successfully,  based 
upon  unique  equipment,  proprietary 
data,  technical  expertise,  and  other 
unique  quaHfications. 

DOE  funding  for  this  four-year  effort 
is  estimated  to  be  $800,000.  The 
anticipated  term  of  the  proposed  grant 
shall  be  forty-eight  months  from  the 
effective  date  of  the  award. 

«     Issued  in  Chicago.  Illinois,  on  August  9, 
1993. 

Alan  E.Smith, 

Director.  Operations  Managemer\t  Support 
Division 
IFR  Doc  93-22007  Filed  9-8-93;  8:45  am) 

BILUNG  CO06  •4S0-01-M 


Chicago  Operations  Office; 
Acceptance  of  Unsolicited  Proposal 
Structural  Insulated  Panel  Association 
(SIPA) 

AGENCY:  Department  of  Energy. 
ACTION:  Notice  of  acceptance  of  an 
unsolicited  proposal. 

SUMMARY:  Pursuant  to  10  CFR  600.14. 
the  U.S.  Department  of  Energy,  through 
the  Chicago  Operations  Office,  intends 
to  award  a  grant  to  the  Structural 
Insulated  Panel  Association  (SIPA)  to 
conduct  a  Design  Competition  for 
Energy  Efficient  Panelized  Homes. 
SUPPLEMENTARY  INFORMATION:  This 
project,  based  upon  an  unsolicited 
proposal  that  embodies  a  unique 
approach  which  will  bring  together  for 
the  first  time  in  a  sponsored  conference 
those  companies  actively  manufacturing 
structural  insulated  panels  as  well  as 
those  supplying  material  and  services  to 
manufacturers,  is  judged  to  be 
meritorious  based  upon  the  general 
evaluation  factors  of  10  CFR  600.14(e). 
The  project  represents  a  unique 
approach  which  would  not  be  eligible 
for  financial  assistance  under  a  recent, 
current  or  planned  soUcitation. 


A  proposed  design  competition  will 
showcase  the  best  in  energy-efficient, 
a^ordable  panelized  houses.  The  results 
of  the  competition  will  be  the  honoring 
of  buildings  that  demonstrate  the  energy 
conserving  performance  and 
architectural  distinction  of  stress  skin 
panel  structures.  This  will  encourage 
dissemination  of  information  about 
unique,  affordable  buildings,  and  help 
promote  stress  skin  panel  construction 
through  local  home  builder  associations 
and  utility  companies  through  an  array 
of  outreach  activities. 

The  project  period  of  this  award  shall 
be  12  months  and  DOE  support  will  be 
provided  in  the  amount  of  $35,000,000. 
FOR  FURTHER  INFORMATION  CONTACT:  U.S. 
Department  of  Energy.  Attn:  Hugh 
Saussy,  Jr..  Boston  Support  Office,  One 
Congress  Street,  Boston,  MA  02114- 
2021,  (617)  565-9700. 

Issued  at  Chicago.  Illinois  on  August  10, 
1993. 

Alui  E.  Smith, 

Director.  Operations  Management  Support 
Division. 
IFR  Doc.  93-22008  Filed  9-8-93.  8:45  am) 

BIUING  CODE  MS0-01-M 


Privacy  Act  of  1974;  Establishment  of 
a  New  Routine  Use  for  an  Existing 
System  of  Records  and  Elimination  of 
a  System  of  Records 

AGENCY:  Department  of  Energy  (DOE). 
ACTION:  Elimination  of  one  system  of 
records  and  establishment  of  a  new 
routine  use  for  an  existing  system. 

SUMMARY:  Federal  agencies  are  required 
by  the  Privacy  Act  of  1974  (Pub.  L.  93- 
579,  5  U.S.C.  552a)  to  publish  a  notice   , 
in  the  Federal  Register  when  an  existing 
system  of  records  has  been  significantly 
altered.  DOE  proposes  to  (1)  eliminate  a 
System  of  Records  and  consolidate 
those  records  into  an  existing  System  of 
Records;  (2)  estabUsh  a  routine  use  for 
DOE-28;  and  (3)  provide  current 
information  on  system  location  and 
records  storage.  The  new  routine  use  for 
DOE-28  will  allow  the  disclosure  of 
technical  training  records  of 
professional  employees  involved  in  the 
disposal  of  radioactive  waste  to  federal 
and  state  regulatory  agencies  which 
require  the  records  to  successfully 
perform  their  functions.  For  example, 
this  new  routine  use  will  allow  the 
disclosure  of  technical  training  records 
to  the  U.S.  Environmental  Protection 
Agency  (EPA)  for  the  purpose  of 
determining  compliance  with  the 
Resources  Conservation  and  Recovery 
Act  (RCRA).  42  U.S.C.  6901-6992k.  and 
other  authorized  state  hazardous  waste 
program  requirements.  In  addition,  DOE 


is  proposing  to  maintain  in  DOE-28 
records  ciurently  in  DOE-«0  "Quality 
Assurance  Training  and  Qualification 
Records."  IX)E-28  will  also  include 
routine  uses  listed  for  DOE-80  and 
include  machine  readable  media  in  the 
types  of  records  maintained  in  the 
system.  The  revisions  reflect  this  new 
method  of  storage. 

DATES:  The  revised  system  of  records 
will  become  effective  without  further 
notice  40  days  after  publication 
(October  19. 1993).  unless  comments  are 
received  on  or  before  that  date  which    . 
would  result  in  a  contrary 
determination  and  a  notice  is  published 
to  that  effect. 

ADDRESSES:  Comments  should  be 
directed  to  the  following  address:  U.S. 
Department  of  Energy.  Denise  Diggin, 
Chief  of  FOI/PA,  AD-621. 1000 
Independence  Avenue.  SW., 
Washington,  DC  20585.  Any  comments 
received  will  be  available  for  public 
inspection  and  copying  from  9-4  in  the 
Freedom  of  Information  Act  Reading 
Room,  1000  Independence  Avenue, 
SW.,  Washington.  DC  20585. 
FOR  FURTHER  INFORMATION  CONTACT: 
Charles  R.  Tiemey.  Director  of 
Professional  and  Technical  Training  and 
Development.  AD-70. 1000 
Independence  Avenue.  SW.. 
Washington,  DC  20585.  (202)  275-6440 
or  Denise  B.  Diggin.  Chief  of  FOI/PA, 
AD-621, 1000  Independence  Avenue. 
SW..  Washington,  DC  20585,  (202)  586- 
6025  or  Abel  Lopez,  Office  of  General 
Counsel.  GC-43. 1000  Independence 
Avenue.  SW..  Washington.  DC  20585. 
(202) 586-8618. 

SUPPLEMENTARY  INFORMATION:  The  DOE 
proposes  to  revise  a  system  of  records, 
DOE-28,  "General  Training  Records." 
The  proposed  revisions  include 
establishing  a  new  routine  use  and 
incorporating  records  currently 
maintained  in  DOE-80.  The  new  routine 
use  will  allow  disclosure  of  training 
records  of  professional  and  technical 
DOE  and  DOE  contractor  employees 
involved  in  the  processing  of 
radioactive  waste  to  agencies  that  need 
the  information  to  perform  certain 
regulatory  functions.  For  example,  the 
technical  training  records  will  be  made 
available  to  local  and  state  governments, 
the  Nuclear  Regulatory  Commission 
(NRC).  the  EPA,  and  other  Federal 
agencies  for  purposes  of  audits 
conducted  to  satisfy  the  requirements  of 
the  Nuclear  Waste  PoHcy  Act  of  1982, 
title  10,  Code  of  Federal  Regulations, 
part  50,  "Quality  Assurance  Criteria  for 
Nuclear  Power  Plants  and  Fuel 
Reprocessing  Plants,"  Appendix  B;  the 
NRC  Review  Plan  for  High-Level  Waste 
Repository  Quality  Assurance  Program 
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Description;  the  Resources  Conservation 
and  Recovery  Act,  42  U.S.C  6901- 
6992k;  and  authorized  state  hazardous 
waste  program  requirements.  DOE-28 
and  DOE-80  wrill  be  consoUdated  to 
maintain  training  records  in  one  system 
rather  than  in  different  systems. 

The  text  of  the  system  notice  is  set  forth 
below.  Issued  in  Washington,  DC,  on  August 
31. 1993. 
Linda  G.  Sye, 

Acting  Principal  Deputy  Assistant.  Secretary 
for  Human  Resources  and  Administration. 

DOE-28 

SVSTEM  NAME: 

General  Training  Records. 

SECURfTY  CLASSmCATWM: 

Unclassified. 

SYSTEM  LOCATtON: 

The  locations  listed  as  items  1 
through  21  in  Appendix  A.  as  well  as 
the  following  locations: 

U.S.  Department  of  Energy,  Allied 
Bendix  Corporation.  Kansas  City 
Division.  P.O.  Box  1159,  Kansas  Qty, 
MO  64141. 

U.S.  Department  of  Energy,  Bettis 
Atomic  Power  Laboratory.  P.O.  Box 
79.  West  Mifflin,  PA  15122-0079. 

U.S.  Department  of  Energy,  Dayton  Area 
Office.  P.O.  Box  66,  Miamisburg.  OH 
45342. 

U.S.  Department  of  Energy,  Kansas  City 
Area  Office.  Box  410202,  Kansas  Qty. 
MO  64141. 

U.S.  Department  of  Energy.  Knolls 
Atomic  Power  Laboratory,  P.O.  Box 
1072.  Schenectady,  NY  12301. 

U.S.  Department  of  Energy,  Los  Alamos 
Area  Office,  528  35th  Street,  Los 
Alamos.  NM  87544. 

U.S.  Department  of  Energy.  Naval 

.    Petroleum  Reserves.  P.O.  Box  1. 
Tupman.  CA  93276. 

U.S.  Department  of  Energy. 
Westinghouse  Electric  Corporation, 
Bettis  Atomic  Power  Laboratory, 
Naval  Reactors  Facihty,  P.O.  Box 
2068.  Idaho  Falls,  ID  83403-2068. 

U.S.  Department  of  Energy,  West  Valley 
Demonstration  Project,  P.O.  Box  919, 
West  Valley,  New  York  14171. 

U.S.  Department  of  Energy,  Strategic 
Petroleum  Reserve,  900  Commerce 
Road  East,  New  Orleans,  LA  70123. 

U.S.  Department  of  Energy.  Yucca 
Mountain  Project  Office.  2753  South 
Highland  Avenue,  Las  Vegas,  NV 
89109. 

U.S.  Department  of  Energy,  Office  of 
Civilian  and  Radioactive  Waste 
Management,  1000  Independence 
Avenue.  SW..  Washington.  DC  20585. 


CATEGOMES  OF  MOIVIOUALS  (XJVEREO  BY  TME 

sySTEM: 

All  individuals  who  have  requested 
and/or  participated  in  triining  programs 
administered  by  DOE,  other  agencies,  or 
other  training  organizations. 

CATEGOftlES  OF  RECORDS  IN  "HE  S>'STEM: 

Name,  resume,  assigned  nvjnber, 
occupational  series,  training  requests 
and  authorizations,  grade,  organization, 
date  of  birth,  social  security  r  umber, 
home  address  and  telephone  number 
and  special  interest  area.  edu::ation 
completed,  course  name,  justification 
for  attending  the  course  direct  and 
indirect  costs  of  training .  cod  3d 
information  deaUng  witi  purpose,  type, 
source  of  170;  training  evaluations, 
course  evaluation  forms  trailing 
examinations,  training  attendance 
records,  indoctrination  sind  training 
matrix,  reading  assignmant  sheets, 
quaUfications  statement,  veriiication 
records  of  employment  md  education, 
statement  of  performanc e,  position 
descriptions,  accounting;  reco:-ds  and 
central  personnel  data  f  le  quarterly 
training  report. 

AUTHORrnr  for  maintenanc  •  of  T)-e  system: 
5  U.S.C  301,  Departrr  ent  ol  Energy 
Organization  Act,  inclu  ling  authorities 
incorporated  by  referen*  in  Title  III  of 
the  Department  of  Enerjy  Organization 
Act;  Executive  Order  12009;  h  uclear 
Waste  Pohcy  Act  of  1982  {Pub.  L.  97- 
425);  Nuclear  Waste  Policy  Ariendment 
Act  of  1987  (Pub.  L.  IOC -203); 
Government  Employees  Train  ng  Act  of 
1958;  Federal  Personne  Mantal 
Bulletin  290-15;  Federel  Perstnnel 
Manual,  Chapter  410  ar  d  Appandix  A 
thereto. 

PURPOSE:  I 

This  system  of  record 
to  ensure  that  employee 
appropriate  training  an* 
perform  successfully  in 
Appropriate  local,  state 
agencies  use  certain  rec 
in  this  system  to  ensure 
compliance  with  other 
requirements. 


s  is  maintained 
s  are  receiving 
I  certif  cation  to 
their  position, 
and  federal 
ords  maintained 
Depar  mental 
"egulatory 


ROUTME  USES  OF  RECORDS  4AMTAINH)  M  THE 
SYSTEM,  INCLUOMQ  CATEGOMES  OF  l^ERS  AND 
THE  PURPOSES  OF  SUCH  USES: 

The  information  in  these  records  may 
be  transmitted  to  Federil  agencies, 
including  the  Office  of  ^ersonrel 
Management,  for  purposes  of 
determining  eligibility  or  training  and 
as  source  documents  fo  •  trainii  g 
reports;  to  training  insttutions  that 
personnel  have  reqiiestod  to  attend;  and 
to  other  Federal  agencies  as  necessary 
for  payment  of  training 


Records  may  be  provided  to  state  and 
local  governments,  the  Nuclear 
Regulatory  Commission  (NRC),  and 
other  Federal  agencies  that  conduct 
audits  to  determine  whether  DOE  and 
contractor  personnel  satisfy  quality 
assurance  requirements  for  activities 
necessary  to  obtain  a  license  from  the 
NRC  for  the  construction,  operation  and 
closing  of  a  nuclear  waste  repository 
and/or  a  Monitored  Retrievable  Storage 
(MRS)  fedlity.  These  activities  will  also 
include  research  and  development,  site 
characterization,  transportation,  waste 
packaging,  handling,  design, 
maintenance,  performance 
confirmation,  inspection,  fabrication,     ■ 
and  development  and  production  of 
repository  waste  forms. 

A  record  from  this  system  of  records 
may  be  disclosed  to  researchers  for  the 
purpose  of  conducting  an  epidemiologic 
study  of  workers  at  a  DOE  fecility  if 
their  proposed  studies  have  been 
reviewed  by  the  National  Academy  of 
Sciences  or  another  independent 
organization,  and  deemed  appropriate 
for  such  access.  A  researcher  and  all 
persons  not  employed  by  the  U.S. 
Government  granted  access  to  this 
record  shall  be  required  to  sign  an 
agreement  to  protect  the  confidentiality 
of  the  data  and  be  subject  to  the  same 
restrictions  applicable  to  DOE  officers 
and  employees  under  the  Privacy  Act. 

A  recordffrom  this  system  of  records 
may  be  disclosed  to  federal,  state  or 
local  government  officials  where  the 
regulatory  program  being  implemented 
is  applicable  to  the  DOE  or  contractor 
program  and  requires  that  such  access 
be  provided  for  the  conduct  of  the 
regulatory  agencies  acti\'ities.  State  and 
local  officials  who  obtain  access  to  this 
record  shall  be  required  to  sign  an 
agreement  to  protect  the  confidentiahty 
of  the  data  and  be  subject  to  the  same 
restrictions  applicable  to  DOE  officers 
and  employees  under  the  Privacy  Act. 

A  record  from  this  system  of  records 
may  be  disclosed  to  members  of  a  DOE 
advisory  committee  for  purposes  of 
conducting  a  review  of  the  DOE 
epidemiological  program.  Members  of  a 
IX)E  advisory  committee  who  obtain 
access  to  the  records  shall  be  subject  to 
the  same  restrictions  applicable  to  DOE 
officers  and  employees  under  the 
Privacy  Act. 

POUCIES  AND  PRACTICES  FOR  STORING, 
RETRIEVING,  ACCESSING,  RETAINING,  AND 
DISPOSINQ  OF  RECORDS  IN  THE  SYSTEM: 

STORAGE: 

Paper  records;  machine  readable 
media  or  microform. 

RETWEVABIUTY; 

By  name  and  social  security  number 
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SAFEQUAROS: 

Records  are  maintained  in  secured  file 
cabinets  with  access  limited  to  those 
whose  official  duties  require  access. 
Access  to  computer  maintained  records 
is  by  password  only. 

RETENDON  AND  OtSPOSAL: 

Training  requests  and  authorizations 
are  retained  for  3  years  and  then 
destroyed.  Other  training  records  are 
maintained  at  a  facility  pursuant  to  the 
appropriate  provisions  of  an  applicable 
statute  or  are  incorporated  in  the 
indi\'iduars  personnel  folder.  Records 
are  destroyed  by  magnetic  erasure, 
shredding,  burning  or  burial  in  a 
sanitary  landfill  or  incinerator  as 
appropriate. 

SYSTEM  MANAGER(S)  AND  ADDRESSES: 

Headquarters:  U.S.  Department  of 
Energy,  Director.  Professional  and 
Technical  Training  Development,  AD- 
70, 1000  Independence  Avenue,  SW.. 
Washington.  DC  20585. 

Field  Offices:  The  managers, 
directors,  or  administrators  of  field 
locations  2  through  21  in  Appendix  A 
and  those  identified  in  this  System  of 
Records,  are  the  system  managers  for 
their  respective  portions  of  this  system. 

NOTIFICATION  PROCEDURES: 

a.  Requests  by  an  individual  to 
determine  if  a  system  of  records 
contains  information  about  him/her 
should  be  directed  to  the  Director. 
Freedom  of  Information  and  Privacy 
Acts,  Department  of  Energy 
(Headquarters),  or  the  Privacy  Act 
Officer  at  the  appropriate  address 
identified  as  items  1  through  21  in 
Appendix  A;  in  accordance  with  DOE's 
Privacy  Act  regulations  (10  CFR  part 
1008  (45  FR  61576.  September  16. 
1980)). 

b.  Required  identifying  information: 
Complete  name,  the  geographic 
location(s)  and  organization(s)  where 
requester  believes  such  record  may  be 
located,  date  of  birth,  and  time  period. 

RECORD  ACCESS  PROCEDURES: 

Same  as  Notification  Procedures 
above. 

CONTESTING  RECORD  PROCEDURES: 

Same  as  Notification  Procedures 
above. 

RECORD  SOURCE  CATEGORIES: 

The  subject  individuals  and  the 
individual's  supervisors. 

SVSTEM  EXEMPTED  FROM  CERTAIN  PROVISK>NS 
OF  THE  ACT: 

None. 
(FR  Doc  93-22012  Filed  9-8-93;  8:45  ami 
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DOE  Response  to  Recommendation 
93-5  of  ttw  Defense  Nuclear  Facilities 
Safety  Board,  DOE's  Hanford  Waste 
Tanks  Characterization  Studies 

agency:  Department  of  Energy. 
ACTION:  Notice  and  request  for  public 
comment. 

SUMMARY:  Pursuant  to  section  315(b)  of 
the  Atomic  Energy  Act  of  1954,  as 
amended.  43  U.S.C.  2286d(b).  the 
Department  of  Energy  (DOE)  hereby 
publishes  notice  of  a  response  of  the 
Secretary  of  Energy  (Secretary)  to 
Recommendation  93-5  of  the  Defense 
Nuclear  Facilities  Safety  Board, 
published  in  the  Federal  Register  on 
July  28. 1993.  (58  FR  40409)  concerning 
DOE's  Hanford  waste  tanks 
characterization  studies. 
DATES:  Comments,  data,  views,  or 
arguments  concerning  the  Secretary's 
response  are  due  on  or  before  October 
12.  1993. 

ADDRESSES:  Send  comments,  data, 
views,  or  arguments  concerning  the 
Secretary's  response  to:  Defense  Nuclear 
Facilities  Safety  Board.  625  Indiana 
Avenue.  NW..  suite  700,  Washington, 
DC  20004. 

FOR  FURTHER  INFORMATION  CONTACT: 
Mr.  Thomas  P.  Crumbly,  Assistant 
Secretary  for  Environmental  Restoration 
and  Waste  Management,  Department  of 
Energy.  1000  Independence  Avenue 
SW..  Washington.  DC  20585. 

Issued  in  Washington,  DC,  on  August  19. 
1993. 

Mark  B.  Whitaker, 

Acting  Departmental  flepresenfafive  to  the 
Defense  Nuclear  Facilities  Safety  Board. 
August  31. 1993. 
The  Honorable  John  T.  Conway. 
Qiairman,  Defense  Nuclear  Facilities  Safety 
Board,  625  Indiana  Avenue,  NW.,  Suite 
700,  Washington,  DC  20004. 

Dear  Mr.  Chairman:  On  July  19, 1993,  the 
Defense  Nuclear  Facilities  Safety  Board 
forwarded  to  the  Department  of  Energy  their 
Recommendation  93-5  which  deals  with 
Hanford  Waste  Tanks  Characterization 
Studies.  Recommendation  93-5  is  accepted 
by  the  Department. 

The  Department  will  undertake  a 
comprehensive  reexamination  and 
restiuctiiring  of  the  tanks'  characterization 
effort  and  integrate  the  characterization  effort 
into  the.systems  engineering  effort  for  the 
Tank  Waste  Remediation  System. 

We  are  developing  an  Implementation  Plan 
to  address  the  Board's  recommendations, 
including  the  recommended  target  dates  for 
accomplishment  of  specific  actions.  This 
Plan  will  set  forth  a  technically  sound, 
integrated  program,  while  incorporating  the 
characterization  needs  of  retrieval,  treatment, 
waste  storage,  and  the  Department's  legal  and 
regulatory  c^iigations.  The  Implementation 
Plan  will  provide  specific  milestones  and 


dates  for  accomplishing  the  major  tasks  to 
achieve  the  Board's  recommendations. 

Sincerely. 
Hazel  R.  O'Leary. 
[FR  Doc.  93-22013  Filed  9-8-93;  8:45  am) 
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Energy  Information  Administration 

Agency  Information  Collections  Under 
Review  by  the  Office  of  Management 
and  Budget 

AGENCY:  Energy  Information 

Administration. 

ACTION:  Notice  of  request  submitted  for 

review  by  the  Office  of  Management  and 

Budget. 

SUMMARY:  The  Energy  Information 
Administration  (EIA)  has  submitted  the 
energy  information  collection(s)  listed  at 
the  end  of  this  notice  to  the  Office  of 
Management  and  Budget  (0MB)  for 
review  under  provisions  of  the 
Paperwork  Reduction  Act  (Pub.  L.  No. 
96-511.  44  U.S.C.  3501  et  seq.).  The 
listing  does  not  include  collections  of 
information  contained  in  new  or  revised 
regulations  which  are  to  be  submitted 
under  section  3504(h)  of  the  Paperwork 
Reduction  Act.  nor  management  and 
procurement  assistance  requirements 
collected  by  the  Department  of  Energy 
(DOE). 

Each  entry  contains  the  following 
information:  (1)  The  sponsor  of  the 
collection;  (2)  Collection  number(s);  (3) 
Current  OMB  docket  number  (if 
applicable);  (4)  Collection  title;  (5)  Type 
of  request,  e.g.,  new,  revision,  extension, 
or  reinstatement:  (6)  Frequency  of 
collection;  (7)  Response  obligation,  i.e., 
mandatory,  voluntary,  or  required  to 
obtain  or  retain  benefit;  (8)  Affected 
public;  (9)  An  estimate  of  the  number  of 
respondents  per  report  period;  (10)  An 
estimate  of  the  number  of  responses  per 
respondent  annually;  (11)  An  estimate 
of  the  average  hours  per  response;  (12) 
The  estimated  total  annual  respondent 
burden;  and  (13)  A  brief  abstract 
describing  the  proposed  collection  and 
the  respondents. 

DATES:  Comments  must  be  filed  within 
30  days  of  publication  of  this  notice.  If 
you  anticipate  that  you  will  be 
submitting  comments  but  find  it 
difficult  to  do  so  within  the  time 
allowed  by  this  notice,  you  should 
advise  the  OMB  DOE  Desk  Officer  listed 
below  of  your  intention  to  do  so.  as  soon 
as  possible.  The  Desk  OfficeR  may  be 
telephoned  at  (202)  395-3084.  (Also, 
please  notify  the  EIA  contact  listed 
below.) 

ADDRESSES:  Address  comments  to  the 
Department  of  Energy  Desk  Officer. 
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Office  of  Information  and  Regulatory 
Affairs,  Office  of  Management  and 
Budget.  726  Jackson  Place  NW.. 
Washington.  DC  20503.  (Comments 
should  also  be  addressed  to  the  Office 
of  Statistical  Standards  at  the  address 
below.) 

FOR  FURTHER  INFORMATION  AND  COPIES  OF 
RELEVANT  MATERIALS  CONTACT:  Jay 

Casselberry,  Office  of  Statistical 
Standards,  (EI-73),  Forrestal  Building. 
U.S.  Department  of  Energy.  Washington. 
DC  20585.  Mr.  Casselberry  may  be 
telephoned  at  (202)  254-5348. 
SUPPLEMENTARY  INFORMATION:  The 
energy  information  collection  submitted 
to  0MB  for  review  was: 

1.  Federal  Energy  Regulatory 
Commission 

2.  FERC-16AT 
3. 1902-0139 

4.  Monitoring  Program 

5.  Extension 

6.  Daily 

7.  Mandatory 

8.  Businesses  or  other  for-profit 
9. 1  respondent 

10. 1  response 

11. 1  hour  per  response 

12. 1  hour 

13.  Stand-by  authority  for  FERC  to 

collect  information  from  pipelines 

during  natural  gas  supply 

emergencies  to  enable  the  planning  of 

ameliorating  actions. 

Statutory  Authority:  Section  2(a)  of  the 
Paperwork  Reduction  Act  of  1980  (Pub.  L 
No.  96-511),  which  amended  chapter  35  of 
Title  44  United  States  Code  (See  44  U.S.C 
3506  (a)  and  (c)(1)). 

Issued  in  Washington,  DC,  September  2, 
1993. 

Yvono*  M.  Bishop, 

Director,  Statistical  Standards,  Energy 
Information  Administration. 
(FR  Doc.  93-22011  Filed  »-»-93;  8:45  am] 
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Federal  Energy  Regulatory 
Commission 

[Docket  No«.  ER93-907-000,  at  sL] 

Pennsylvania  Electric  Co.,  et  ai.; 
Electric  Rate,  Small  Power  Production, 
and  Intertocklng  Directorate  Filings 

September  2. 1993. 

Take  notice  that  the  following  filings 
have  been  made  with  the  Commission: 

1.  Pennsylvania  Electric  Co. 

(Docket  No.  ERg3-907-000l 

Take  notice  that  on  August  30, 1993, 
Pennsylvania  Electric  Company 
(Penelec)  tendered  for  filing  pursuant  to 
Rule  205  of  the  Commission's  Rules  of 
Practice  and  Procedure  (18  CFR 


385.205)  a  proposed  Wheelirg  and 
Supplemental  Powe:  Agreen- ent  with 
the  Borough  of  Pemlertcn,  New  Jersey. 
Under  such  Agreement.  Penelec 
proposes  to  provide  supplemental 
power  service  to  Penberton  through  a 
delivery  point  in  Ne^^  Jersey  which  is 
now  being  provided  with  supplemental 
power  service  by  Penelec's  affiliate, 
Jersey  Central  Power  &  Light  Company 
OCP&L). 

The  rates  proposed  to  be  charged  by 
Penelec  for  such  supplemental  power 
service  to  such  delivery  point  for 
Pemberton  will  be  th>e  same  rates 
charged  by  Penelec  to  Allegheny 
Electric  Cooperative  Inc.  (Al  egheny) 
for  supplemental  poorer  service  to  the 
approximately  158  celivery  points  of 
Allegheny's  member  coopera  ives  now 
served  by  Penelec.  after  exck  ding  from 
such  Penelec  rates  tlie  transn  ission 
component  thereof.  Fhese  rat9s  are  also 
those  employed  by  Penelec,  beginning 
July  30, 1993,  for  seivice  to  Allegheny's 
member  cooperatives  through  16 
additional  delivery  noints  in 
Pennsylvania  and  one  additicnal 
delivery  point  in  New  Jersey  :  n 
accordance  with  a  r<  te  schedule  that 
became  effective  Jul/  29. 199:  (FERC 
Letter  Order,  dated  July  23, 1993. 
Docket  No.  ER93-€f  9-000). 

The  transmission  service  to  deliver 
such  Penelec  suppk  mental  power  to 
Pemberton  will  be  provided  by  JCP&L. 
After  the  adjustmen .  necessary  to  reflect 
the  difference  betwf  en  delivery  at 
primary  distributior  voltage  as  opposed 
to  delivery  at  transmission  vo  tage,  the 
rate  charged  by  JCPicL  to  deli\  er  such 
Penelec  supplemenal  power  io 
Pemberton  will  be  comparable  to  the 
rate  now  charged  b}  JCP&L  to  deliver 
Penelec  supplemen  al  power  rervice  to 
Allegheny's  New  Je-sey  member,  Sussex 
Rural  Electric  Coop  jrative.  Inc. 

Copies  of  the  filirg  have  be^n  served 
on  Pemberton. 

Comment  date:  September  16. 1993, 
in  accordance  with  Standard  I  aragraph 
jE  at  the  end  of  this  notice. 

2.  San  Diego  Gas  &  Electric  Cc. 

(Docket  Nos.  ER93-54 2-0001  and  iR  93-543- 
000] 

Take  notice  that  on  August  27, 1993, 
San  Diego  Gas  &  Electric  Company 
(SDG&E)  tendered  for  filing  an 
amendment  to  its  o.nginal  filing  under 
Docket  Nos.  ER93-542-000  and  ER93- 
543-000,  requesting  a  change  in  rates 
for  service  under  the  Agreements  with 
Southern  California  Edison  for:  (1) 
Short-Term  Firm  Transmission  Service, 
FERC  Rate  Schedule  58;  (2)  Interruptible 
Transmission  Service,  FERC  Rate 
Schedule  59;  and  (?)  Firm  Transmission 
Service,  FERC  Rate  Schedule  60.  SDG&E 


is  withdrawing  for  filing  the 
Interruptible  Transmission  Service 
Agreements  with  El  Paso  Electric 
Company,  Imperial  Irrigation  District 
and  the  City  of  Burbank. 

SEX^&E  respectfully  requests, 
pursuant  to  §35.11,  waiver  of  prior 
notice  requirements  specified  in  §  35.3 
of  the  Commission's  regulations,  and  an 
effective  date  of  January  1, 1993. 

Copies  of  this  filing  were  served  upon 
the  Public  Utihties  Commission  of  the 
State  of  California  and  Edison. 

Comment  date:  September  16, 1993. 
in  accordance  with  Standard  Paragraph 
E  at  the  end  of  this  notice. 

3.  Northeast  Utilities  Service  Co. 

(Docket  No.  ER93-902-0001 

Take  notice  that  on  August  27. 1993, 
Northeast  Utilities  Service  Company 
(NUSCO)  on  behalf  of  The  Connecticut 
Light  and  Power  Company  (CL&P) 
tendered  for  filing  a  Sales  Agreement  for 
the  purchase  by  UNTTIL  Power 
Corporation  (UNITIL  Power)  of  Unit 
entitlements  in  the  Norwalk  Harbor 
Units  No.  1  and  No.  2  from  CL&P. 

NUSCO  states  that  copies  of  this  rate 
schedule  have  been  mailed  or  delivered 
to  each  of  the  parties. 

NUSCO  further  states  that  the  filing  is 
in  accordance  with  part  35  of  the 
Commission's  regulations. 

Comment  date:  September  16. 1993, 
in  accordance  with  Standard  Paragraph 
E  at  the  end  of  this  notice. 

4.  Portland  General  Electric  Co. 

(Docket  Nos.  EL93-5-000  and  EL93-133- 
0001 

Take  notice  that  on  August  28, 1993. 
Portland  General  Electric  Company 
(PGE)  tendered  for  filing  supplemental 
information  to  its  original  filing  under 
Docket  Nos.  EL93-5-000  and  EL93- 
133-000.  The  amendment  includes 
supplemental  information  requested  by 
the  Commission  staff  and  relates  to 
Filing  Nos.  17. 19.  72.  74.  75.  76,  81  and 
84  as  identified  by  PGE  in  its  original 
November  9, 1992  filing. 

Copies  of  the  supplemental 
information  have  been  served  on  parties 
of  record  and  others,  as  shown  in  the 
distribution  list  included  in  the  filing 
letter. 

Comment  date:  Septeml>er  16, 1993, 
in  accordance  with  Standard  Paragraph 
E  at  the  end  of  this  notice. 

5.  Pennsylvania  Power  &  Light  Co. 

(Docket  No.  ER93-905-000] 

Take  notice  that  Pennsylvania  Power 
&  Light  Company  (PP&L)  on  August  27. 
1993,  tendered  for  fihng  a  First 
Supplement,  dated  as  of  August  20,  . 
1993,  to  the  Transmission  Service 
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Agreement  (Agreement),  dated  January 
28.  1992  between  PP&L  and 
Northampton  Generating  Company.  L.P. 
(NGC),  which  is  on  file  with  the 
Commission  as  PP&L's  Rate  Schedule 
FERC  No.  112.  The  First  Supplement 
revises  the  Agreement  to  reflect  a 
change  in  the  amount  of  output  to  be 
wheeled  to  Met  Ed  from  NGC's  facility 
from  98  MW  to  110  MW.  The 
Agreement  is  unchanged  in  all  other 
respects. 

PP&L  is  not  requesting  any  notice 
period  waivers  for  the  Supplement. 
PP&L  states  that  a  copy  of  its  filing  was 
ser\'ed  on  NGC  and  the  Pennsylvania 
Public  Utility  Commission. 

Comment  date.  September  16. 1993. 
in  accordance  with  Standard  Paragraph 
E  at  the  end  of  this  notice. 

6.  San  Diego  Gas  &  Electric  Co. 

|Docke«  No.  ER93-906-0001 

Take  notice  that  on  August  27.  1993. 
San  Diego  Gas  &  Electric  Company 
(SEG&E)  tendered  for  filing  and 
acceptance,  pursuant  to  18  CFR  35.12. 
an  Interchange  Agreement  (Agreement) 
between  SDG&E  and  the  City  of 
Clendale  (Glendale). 

SDG&E  requests  that  the  Commission 
allow  the  Agreement  to  become  effective 
on  October  1.  1993.  or  at  the  earliest 
possible  date. 

Copies  of  this  filing  were  served  upon 
the  Public  Utilities  Commission  of  the 
State  of  California  and  Glendale. 

Comment  date:  September  16.  1993, 
in  accordance  with  Standard  Paragraph 
E  at  the  end  of  this  notice. 

7.  PacifiCorp 

IDocket  No.  ER93-908-OOO1 

Take  notice  that  PacifiCorp  on  August 
30, 1993.  tendered  for  filing  in 
accordance  with  18  CFR  part  35  of  the 
Commission's  Rules  and  Regulations, 
revisions  to  Exhibit  B.  D  and  H  of  the 
General  Transfer  Agreement,  Contract 
No.  DE-MS79-82BP90049.  between 
PacifiCorp  and  Bonneville  Power 
Administration  (Bonneville). 
PacifiCorp's  Rate  Schedule  FERC  No. 
237. 

The  Exhibits  have  been  revised  to  add 
or  delete  points  of  delivery  and  the 
associated  transfer  charges,  loss  factors 
and  power  factors. 

PacifiCorp  requests  an  effective  date 
not  later  than  sixty  days  from  the 
Commission's  receipt  of  this  filing. 

Copies  of  this  filing  were  supplied  to 
Bonneville  and  the  Public  Utility 
Commission  of  Oregon. 

Comment  date:  September  16, 1993. 
in  accordance  with  Standard  Paragraph 
E  at  the  end  of  this  notice. 


8.  Northeast  Utilities  Service  Co. 

(Docket  No.  ER93-901-0001 

Take  notice  that  on  August  27. 1993. 
Northeast  Utilities  Service  Company 
tendered  for  filing  a  System  Power  Sales 
Agreement  between  the  NU  System 
Companies  and  Middleton  Municipal 
Electric  Department. 

Comment  date:  September  16. 1993. 
in  accordance  with  Standard  Paragraph 
E  at  the  end  of  this  notice. 

9.  Indiana  Michigan  Power  Co. 

IDocket  No.  ER93-897-000I 

Take  notice  that  on  August  26.  1993, 
Indiana  Michigan  Power  Company 
(I&M)  tendered  for  filing  a  revision  to 
the  Index  of  Purchasers  contained  in  its 
FERC  Electric  Tariff  MRS  to  recognize 
the  assignment  of  I&M's  wholesale 
service  agreement  for  electric  service 
with  the  City  of  Columbia  City,  Indiana 
to  the  Indiana  Municipal  Power  Agency. 

Comment  date:  September  16. 1993, 
in  accordance  with  Standard  Paragraph 
E  at  the  end  of  this  notice. 

10.  Indiana  Michigan  Power  Co. 

[Docket  No.  ER93-898-0001 

Take  notice  that  on  August  26, 1993, 
Indiana  Michigan  Power  Company 
(I&M)  tendered  for  filing  a  revision  to 
the  Index  of  Purchasers  contained  in  its 
FERC  Electric  Tariff  CO-OP  1  to 
recognize  the  assignment  of  I&M's 
wholesale  service  agreement  for  electric 
service  with  the  Wayne  County  Rural 
Electric  Membership  Corporation  to  the 
Hoosier  Energy  Rural  Electric 
Cooperative,  Inc.  I&M's  filing  also 
updates  the  Index  of  Purchasers  to 
recognize  the  acceptance  of  a  service 
agreement  with  the  Wabash  Valley 
Power  Association. 

Comment  date:  September  16, 1993, 
in  accordance  with  Standard  Paragraph 
E  at  the  end  of  this  notice. 

11.  Public  Service  Co.  of  Oklahoma 

[Docket  No.  ER93-435-O001 

Take  notice  that  on  August  24, 1993, 
Public  Service  Company  of  Oklahoma 
(PSO)  tendered  for  filing  an  amendment 
to  its  original  filing  on  March  8, 1993. 
in  this  docket. 

Comment  date:  September  16.  1993. 
in  accordance  with  Standard  Paragraph 
E  at  the  end  of  this  notice. 

12.  Northern  States  Power  Company 
(MN),  Northern  States  Power  Company 
(WI) 

(Docket  No.  ER92-302-O02I 

Take  notice  that  on  August  18. 1993. 
Northern  States  Power  Company  (NSP) 
tendered  for  filing  a  proposed  revised 
rate  for  Service  Schedule  B — Peaking 
Power  for  inclusion  in  the  Eastern 


Interconnection  and  Interchange 
Agreement  dated  December  31.  1991. 
between  Northern  States  Power 
Company  (Minnesota).  Northern  States 
Power  Company  (Wisconsin),  and  the 
Wisconsin  Public  Power  Incorporated 
System  (WPPI).  This  compliance  filing 
is  made  pursuant  to  the  Commission's 
August  3. 1993  order  in  Docket  No. 
ER92-302-O01. 

Comment  date:  September  16.  1993. 
in  accordance  with  Standard  Paragraph 
E  at  the  end  of  this  notice. 

13.  Cambridge  Electric  Light  Co. 

(Docket  No.  ER93-896-0001 

Take  notice  that  on  August  26, 1993. 
Cambridge  Electric  Light  Company 
(Cambridge)  tendered  for  filing, 
pursuant  to  §  35.15  of  the  Commission's 
Regulations,  a  notice  of  termination  of 
FERC  Electric  Tariff  for  Partial 
Requirements  Service.  First  Revised 
Volume  No.  2  issued  April  30.  1987,  for 
effect  July  1. 1985.  and  designated  as 
Rate  Schedule  FERC  No.  33.  Cambridge 
requested  waiver  of  the  sixty  day  rule  so 
that  the  termination  would  take  effect 
immediately.  In  support  of  its  request 
Cambridge  stated  that  there  are  no 
customers  currently  taking  service 
under  this  rate. 

A  copy  of  this  filing  has  been  served 
upon  the  Town  of  Belmont, 
Massachusetts  and  upon  the 
Massachusetts  Department  of  Public 
Utilities. 

Comment  date:  September  16,  1993, 
in  accordance  with  Standard  Paragraph 
E  at  the  end  of  this  notice. 

Standard  Paragraphs 

E.  Any  person  desiring  to  be  heard  or 
to  protest  said  filing  should  file  a 
motion  to  intervene  or  protest  with  the 
Federal  Energy  Regulatory  Commission, 
825  North  Capitol  Street.  NE., 
Washington,  DC  20426,  in  accordance 
with  Rules  211  and  214  of  the 
Commission's  Rules  of  Practice  and 
Procedure  (18  CFR  385.211  and 
385.214).  All  such  motions  or  protests 
should  be  filed  on  or  before  the 
comment  date.  Protests  will  be 
considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  Copies 
of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection. 
Lois  D.  Cashell. 
Secretary. 
(FR  Doc.  93-21949  Filed  9-»-93;  8  45  am] 

BILUNO  CODE  C717-01-M 
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[Docket  No.  JD93-13995T  New  Mexlco-49] 

United  States  Department  of  the 
Interior,  Bureau  of  Land  Management; 
Corrected  NGPA  Notice  of 
Determination  by  Jurisdictional 
Agency  Designating  Tight  Formation 

September  2. 1993. 

Take  notice  that  on  August  16, 1993. 
the  United  Slates  Department  of  the 
Interior's  Bureau  of  Land  Management 
(BLM)  submitted  the  above-referenced 
notice  of  determination  pursuant  to 
§  271.703(c)(3)  of  the  Commission's 
regulations,  that  the  Dakota  Formation 
underlying  certain  lands  in  the  Largo 
Gallup  and  Basin  Dakota  Fields  in  Rio 
Arriba  County,  New  Mexico,  qualifies  as 
a  tight  formation  under  section  107fb)  of 
the  Natural  Gas  Policy  Act  of  1978.  The 
area  of  application  covers 
approximately  2,560  acres,  more  or  less, 
all  of  which  are  administered  by  the 
Bureau  of  Land  Management.  The 
recommended  area  is  described  as  all  of 
sections  3,  4,  9  and  10  of  Township  26 
North,  Range  7  West. 

The  notice  of  determination  also 
contains  BLM's  findings  that  the 
referenced  portion  of  the  Dakota 
Formation  meets  the  requirements  of  the 
Commission's  regulations  set  forth  in  18 
CFR  part  271. 

The  application  for  determination  is 
available  for  inspection,  except  for 
material  which  is  confidential  under  18 
CFR  275.206,  at  the  Federal  Energy 
Regulatory  Commission,  825  North 
Capitol  Street,  NE.,  Washington,  DC 
20426.  Persons  objecting  to  the 
determination  may  file  a  protest,  in 
accordance  with  18  CFR  275.203  and 
275.204,  within  20  days  after  the  date 
this  notice  is  issued  by  the  Commission. 
Lois  D.  Cashell, 
Secretary. 
IFR  Doc.  93-21902  Filed  9-8-93;  8:45  am] 

BILUNC  CODE  S717-01-M 


(Docket  No.  TM94-1 -63-000] 

Carnegie  Natural  Gas  Co.;  Proposed 
Changes  in  FERC  Gas  Tariff 

September  2, 1993. 

Take  notice  that  on  August  30, 1993. 
Carnegie  Natural  Gas  Company 
(Carnegie)  tendered  for  filing  as  part  of 
its  FERC  Gas  Tariff,  Third  Revised 
Volume  No.,  1,  First  Revised  Sheet  No. 
7,  with  a  proposed  effective  date  of 
October  1,  1993. 

Carnegie  states  that  pursuant  to 
§  154.38(d)(6)  of  the  Commission's 
Regulations  and  Section  30.1  of  the 
General  Terms  and  Conditions  of  its 
FERC  Gas  Tariff,  Third  Revised  Volume 
No.  1,  Carnegie  is  amending  its  FERC- 


jurisdictional  trans] lortation  rate 
schedules  to  reflect  a  revised  Annual 
Charge  Adjustment  ("ACA")  unit  charge 
ofS0.0025perDth. 

Carnegie  states  that  copies  of  its  filing 
were  served  on  ell  jorisdictionel 
customers  and  inteiested  state 
commissions. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  s  lould  file  a  motion 
to  intervene  or  protsst  with  the  Federal 
Energy  Regulatory  (Commission,  825 
North  Capitol  Street,  NE.,  Washington, 
DC  20426,  in  acconiance  with  '.8  CFR 
385.214  and  385.211  of  the 
Commission's  Rule?  and  Regulations. 
All  such  motions  o  ■  protests  should  be 
filed  on  or  before  September  IC.  1993. 
Protests  will  be  corsidered  by  the 
Commission  in  detormining  the 
appropriate  action  o  be  taken,  but  will 
not  serve  to  make  protestants  parties  to 
the  proceeding.  An  /  person  wi:>hing  to 
become  a  party  mu  >t  file  a  moti  on  to 
intervene.  Copies  of  this  filing  ire  on 
file  with  the  Comm  ission  and  are 
available  for  public  inspection  in  the 
public  reference  roim. 
Lois  D.  Cashell, 
Secretary. 
IFR  Doc.  93-21903  Filed  9-8-93;  8  45  am) 

BNJJNG  CODE  Srir-OI-M 


(Docket  No.  7093-1^-63-000  end  TM93-12- 
63-000] 

Carnegie  Natural  Gas  Co.;  Proposed 
Changes  in  FERC  Gas  Tariff 

September  2, 1993. 

Take  notice  that  on  August  30,  1993, 
Carnegie  Natural  Gas  Companj- 
(Carnegie)  tendered  for  filing  as  part  of 
its  FERC  Gas  Tariff,  Second  Revised 
Volume  No.  1,  the  following  revised 
tariff  sheets,  with  t  proposed  effective 
date  of  September  1, 1993; 

Forty-Sixth  Revised  Sheet  No.  8 
Forty-Sixth  Revised  Sheet  No.  9 

Carnegie  states  tiat  pursuant  to 
sections  23  and  26  of  the  General  Terms 
and  Conditions  of  ts  FERC  Gas  Tariff, 
it  is  filing  a  combined  Out-of-Cycle 
Purchased  Gas  Adjustment  ("PGA")  and 
Transportation  Cof  t  Adjustment 
("TCA")  to  reflect  orojected  purchased 
gas  costs  and  projected  Account  No.  858 
costs  for  the  month  of  September  1993. 

Carnegie  states  tiiat  the  revised  tariff 
sheets  reflect  the  following  changes  in 
its  sales  rates: 

(i)  An  increase  of  $0.5882  per  Dth  in 
the  commodity  PGA  rates  under 
Carnegie's  Rate  ScJiedules  CDS  and 
LVWS,  as  well  as  to  the  maximum  and 
minimum  PGA  rat'js  under  Rate 
Schedule  SEGSS,  as  compared  with 


Carnegie's  last  effiective  PGA  filing  in 
Docket  No.  TQ93-10-63-000; 

(ii)  The  removal  of  the  PGA  Surcharge 
rates  implemented  pursuant  to 
Carnegie's  1992  Annual  PGA  in  Docket 
Nos.  TA92-1-63-000.  et  al.,  and 

(iii)  A  TCA  commodity  rate  decrease 
of  $0.0045  per  Dth,  as  compared  to 
Carnegie's  last  effective  TCA  filing  in 
Docket  No.  TM93-10-63-000. 

Carnegie  states  that  copies  of  its  filing 
were  ser\'ed  on  all  jurisdictional 
customers  and  interested  state 
commissions. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion 
to  intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission,  825 
North  Capitol  Street,  NE.,  Washington. 
DC  20426,  in  accordance  with  18  CFR 
385.214  and  385.211  of  the 
Commission's  Rules  and  Regulations. 
All  such  motions  or  protests  should  be 
filed  on  or  before  September  10, 1993. 
Protests  will  be  considered  by  the 
Commission  in  determining  the 
appropriate  action  to  be  taken,  but  will 
not  serve  to  make  protestants  parties  to 
the  proceeding.  Any  person  wishing  to 
become  a  party  must  file  a  motion  to 
inter\'ene.  Copies  of  this  filing  are  on 
file  with  the  Commission  and  are 
available  for  public  inspection  in  the 
public  reference  room. 
Lois  D.  Cashell, 
Secretary. 
[FR  Doc.  93-21904  Filed  9-8-93;  8:45  ami 

BILUNC  CODE  t717-01-M 

(Docket  No.  RS92-63-005] 

Great  Lakes  Gas  Transmission  Limited 
Partnership;  Compliance  Filing 

September  2, 1993. 

Take  notice  that  on  August  27, 1993, 
Great  Lakes  Gas  Transmission  Limited 
Partnership  (Great  Lakes)  filed  revised 
tariff  sheets,  pursuant  to  Commission 
staffs  request,  replacing  the  pro  forma 
tariff  sheets  filed  with  Great  Lakes' 
August  2, 1993,  second  revised 
compliance  filing.  Great  Lakes  filed  the 
following  revised  tariff  sheets: 

Original  Sheets  Nos.  1  through  83 
•establishing  Great  Lakes'  Second  Revised 

Volume  No.  1. 
Thirty-Fourth  Revised  Sheet  No.  1  canceling 

Great  Lakes'  First  Revised  Volume  No.  1. 
Various  revised  tariff  sheets  to  Great  lakes' 

Original  Volume  No.  2  conforming  that 

volume  to  the  changes  required  by  the 

cancellation  of  the  First  Revised  Volume 

No.  1. 
Second  Revised  Sheet  No.  1  canceling  Great 

Lakes'  Original  Volume  No.  3. 

Great  Lakes  states  that  the  Second 
Revised  Volume  No.  1  tariff  sheets  are 
identical  to  the  pro  forma  tariff  sheets 
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filed  with  Great  Lakes'  August  2,  1993, 
second  revised  compliance  filing.  It 
hirther  states  that  the  tariff  sheets 
related  to  Original  Volume  No.  2  and 
the  sheets  canceling  First  Revised 
Volume  No.  1  and  Original  Volume  No. 
3  are  identical  to  the  pro  forma  tariff 
sheets  filed  with  Great  Lakes'  April  15, 
1993,  revised  compliance  filing.  Great 
Lakes  states  that  because  revisions  to 
the  First  Revised  Volume  No.  1.  Original 
Volume  No.  2.  and  Original  Volume  No. 
3  sheets  were  not  necessitated  by  the 
Commission's  July  2. 1993.  order.i 
revised  sheets  had  not  been  filed  with 
the  August  2  filing. 

Comments  on  the  revised  tariff  sheets, 
to  the  extent  the  revised  tariff  sheets 
differ  in  substance  from  the  previously 
filed  pro  forma  tariff  sheets,  should  be 
filed  on  or  before  September  9, 1993. 
Lois  D.  Cashell, 
Secretary. 
[FR  Doc.  93-21905  Filed  9-8-93;  8:45  am] 

BILIJ^4G  CODE  (717-01-M 


[Docket  No.  PR93-1 3-000] 

Gulf  States  Pipeline  Corp.;  Petition  for 
Rate  Approval 

September  2. 1993. 

Take  notice  that  on  August  2, 1993, 
Gulf  States  Pipeline  Corporation  (Gulf 
States)  filed  a  petition  for  rate  approval 
pursuant  to  §  284.123(b)(2)  of  the 
Commission's  regulations.  Gulf  States 
requests  that  the  Commission  approve 
as  fair  and  equitable  a  reservation  rate 
of  $7.7827  per  MMBtu  and  a  commodity 
charge  of  $0.0121  per  MMBtu  for  firm 
transportation  service,  and  a  rate  of 
$0,268  per  MMBtu  for  interruptible 
transportation  service  performed  under 
section  311(a)(2)  of  the  Natural  Gas 
Policy  Act  of  1978  (NGPA). 

Gulf  States  affirms  that  it  is  an 
intrastate  pipeline  within  the  meaning 
of  section  2(16)  of  the  NGPA  and  it 
owns  and  operates  an  intrastate  pipeline 
system  in  fhe  State  of  Louisiana.  Gulf 
State  proposes  an  effective  date  of 
August  1. 1993. 

Pursuant  to  §284.123(b)(2)(ii),  if  the 
Commission  does  not  act  within  150 
days  of  the  filing  date,  the  rates  will  bg 
deemed  to  be  fair  and  equitable  and  not 
in  excess  of  an  amount  which  interstate 
pipelines  would  be  permitted  to  charge 
for  similar  transportation  ser\'ices.  The 
Commission  may,  prior  to  the  expiration 
of  the  150-day  period,  extend  the  time 
for  action  or  institute  a  proceeding  to 
afford  parties  an  opportunity  for  written 
comments  and  for  the  oral  presentation 
of  views,  data,  and  arguments. 


1  Gr«al  Lakes  Gas  Transmission  Limited 
Partnanhip.  64  FERC  1 61,017  (1993). 


Any  person  desiring  to  participate  in 
this  rate  proceeding  must  file  a  motion 
to  intervene  in  accordance  with 
§§  385.211  and  385.214  of  the 
Commission's  Rules  of  Practice  and 
Procedures.  All  motions  must  be  filed 
with  the  Secretary  of  the  Commission 
on  or  before  September  20,  1993.  The 
petition  for  rate  approval  is  on  file  with 
the  Commission  and  is  available  for 
public  inspection. 
Lois  D.  Cashell. 
Secretary. 
|FR  Doc.  93-21906  Filed  9-8-93;  845  am] 

BILUNG  CODE  STIT-OI-M 


[Dockat  No.  RP93-1 77-000] 

High  Island  Offshore  System; 
Proposed  Interim  Reduction  In  Rates 

September  2. 1993. 

Take  notice  that  on  August  30. 1993, 
High  Island  Offshore  System  (HIOS) 
filed,  pursuant  to  section  4  of  the 
Natural  Gas  Act,  for  an  interim 
reduction  in  its  transportation  rates  to 
be  effective  as  of  July  1, 1993. 

HIOS  states  that  copies  of  the  filing 
are  being  served  upon  all  parties  to  this 
proceeding  and  upon  all  shippers  on 
HIOS'  system. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion 
to  intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission,  825 
North  Capitol  Street,  NE..  Washington. 
DC  20426,  in  accordance  with 
§§  385.214  and  385.211  of  the 
Commission's  Rules  and  Regulations. 
All  such  protests  or  motions  should  be 
filed  on  or  before  September  10, 1993. 
Protests  will  be  considered  by  the 
Commission  in  determining  the 
appropriate  action  to  be  taken,  but  will 
not  serve  to  make  protestants  parties  to 
the  proceeding.  Any  person  wishing  to 
become  a  party  must  file  a  motion  to 
intervene.  Copies  of  this  filing  are  on 
file  with  the  Commission  and  are 
available  for  public  inspection  in  the 
public  reference  room. 
Lois  D.  Cashell, 
Secretary. 
(FR  Doc.  93-21907  Filed  9-8-93;  8:45  am) 

BtLUNC  COOe  (TIT-OI-M 


[Docket  No.  TQ93-16-25-000] 

Mississippi  River  Transmission  Corp.; 
Rate  Change  Rling 

September  2. 1993. 

Take  notice  that  on  August  30, 1993. 
Mississippi  River  Transmission 
Corporation  (MRT)  tendered  for  filing 
Ninety-Second  Revised  Sheet  No.  4  and 
Fifty-First  Revised  Sheet  No.  4.1  to  its 


FERC  Gas  Tariff,  Second  Revised 
Volume  No.  1  to  be  effective  September 
1, 1993.  MRT  states  that  the  purpose  of 
the  instant  filing  is  to  reflect  an  out-of- 
cycle  purchase  gas  cost  adjustment 
(PGA). 

MRT  states  that  Ninety-Second 
Revised  Sheet  No.  4  and  Fifty-First 
Revised  Sheet  No.  4.1  reflect  an  increase 
of  32.26  cents  per  MMBtu  in  the 
commodity  cost  of  purchased  gas  from 
PGA  rates  contained  in  the  quarterly 
PGA  filing  to  be  effective  September  1, 
1993  in  Docket  No.  TQ93-15-25-000. 
MRT  also  states  that  since  the  June  30. 
1993  filing  date,  MRT  has  experienced 
changes  in  purchase  and  transportation 
costs  for  its  system  supply  that  could 
not  have  been  reflected  in  that  filing 
under  current  Commission  regulations. 

MRT  states  that  a  copy  of  this  filing 
has  been  served  on  all  of  MRT's 
jurisdictional  sales  customers  and  to  the 
State  Commissions  of  Arkansas,  Illinois 
and  Missouri. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion 
to  intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission,  825 
North  Capitol  Street,  NE.,  Washington, 
DC  20426,  in  accordance  with 
§§385.211  and  385.214  of  the 
Commission's  Rules  of  Practice  and 
Procedure  (18  CFR  385.211.  385.214). 
All  such  motions  or  protests  should  be 
filed  on  or  before  September  10. 1993. 
Protests  will  be  considered  by  the 
Commission  in  determining  the 
appropriate  action  to  be  taken,  but  will 
not  serve  to  make  protestants  parties  to 
the  proceeding.  Any  person  wishing  to 
become  a  party  must  file  a  motion  to 
intervene.  Copies  of  this  filing  are  on 
file  with  the  Commission  and  are 
available  for  public  inspection. 
Lois  D.  Cashell, 
Secretary. 
[FR  Doc.  93-21908  Filed  9-8-93;  8:45  am] 

BILUNC  COOE  SriT-OI-M 


[Docket  No.  EG93-73-000] 

Nordic  Power  of  Southpoint  I  Limited 
Partnership;  Application  for 
Commission  Determination  of  Exempt 
Wholesale  Generator  Status 

September  2. 1993. 

On  August  31, 1993.  Nordic  Power  of 
Southpoint  I  Limited  Partnership 
("Applicant"),  c/o  Nordic  Power  of 
Southpoint,  Inc.,  2010  Hogback  Road. 
Suit  4,  Ann  Arbor,  Michigan  48105. 
filed  with  the  Federal  Energy  Regulatory 
Commission  an  application  for 
determination  of  exempt  wholesale 
generator  ("EWG")  status. 


Applicant  states  that  it  is  a  Michigan 
limited  partnership  which  is  developing 
an  electric  generating  facility  and 
certain  related  interconnection  facilities 
(the  "Facility",  as  further  defined 
herein)  which  will  be  located  in  the 
State  of  Arizona.  Applicant  will  directly 
own  and  operate  the  Facility.  When 
completed,  the  Facility  will  have  a  net 
electric  output  of  between  200  MW  and 
450  MW.  Apphcant  plans  to  sell  the  net 
electric  output  of  the  Facility  to  Nevada 
Power  Company  ("NPC'1,  Citizens 
Utilities  ("CU"),  and  the  City  of 
Anaheim  ("Anaheim")  at  wholesale. 
The  Facihty  will  include  power 
generation  equipment  and  ancillary 
equipment,  voltage  regulation 
equipment  and  a  step-up  transformer 
and  related  equipment  used  to  deliver 
the  electric  output  of  the  Facility  to  the 
Western  Area  Power  Authority,  with 
which  the  Facility  ¥rill  be  connected 
through  our  own  line  or  through  the 
local  utility. 

Applicant  states  that  (i)  it  will  directly 
own  and  may  operate  the  Facility;  (ii)  it 
will  be  engaged  directly  and  exclusively 
in  the  business  of  owning  and/or 
operating  the  Facility  and  selling 
electricity  at  wholesale;  (iii)  the  Facility 
will  be  used  for  tire  generation  of 
electric  energy  exclusively  for  sale  at 
wholesale;  (iv)  there  are  no  lease 
arrangements  with  respect  to  the  facility 
with  cmy  public  utility  company;  (v) 
Applicant  is  not  an  affiliate  or  associate 
company  of  an  electric  utility  company; 
(vi)  no  electric  utility  company  which  is 
affiliate  or  associate  company  of  the 
Applicant  will  own  or  operate  the 
Facility;  and  (vii)  no  rate  or  charge  for, 
or  in  connection  with,  the  construction 
of  the  Facility,  or  for  electric  energy 
produced  by  the  Facility,  was  in  effect 
under  the  laws  of  any  State  on  the  date 
of  enactment  of  the  Energy  PoHcy  Act 
(October  24. 1992). 

Any  person  desiring  to  be  heard 
concerning  the  application  for  exempt 
wholesale  generator  status  should  file  a 
motion  to  intervene  or  comments  with 
the  Federal  Energy  Regulatory 
Commission,  825  North  Capital  Street, 
NE.,  Washington.  DC  20426.  in 
accordance  with  §  385.214  of  the 
Commission's  Rules  of  Practice  and 
Procedure.  The  Commission  will  limit 
its  consideration  of  comments  to  those 
that  concern  the  adequacy  or  accuracy 
of  the  application.  All  such  motions  and 
comments  should  be  filed  on  or  before 
September  24, 1993  and  must  be  served 
on  the  applicant  Copies  of  this  filing 


are  on  file  with  Jie  Commission  and  are 

available  for  pubhc  inspection. 

Lois  D.  Cashell, 

Secretary. 

(FR  Doc.  93-21903  Filed  9-8-93;  8:45  am] 

NUJNC  CODE  tm-i  1-M 

(Docket  No.  TM9' -1-37-000] 

Northwest  Pipeline  Corp.;  Proposed 
Change  in  FER  Z  Gas  Tariff 

September  2, 199.1. 

Take  notice  tliat  on  August  30, 1993. 
Northwest  Pipe  ine  Corporation 
(Northwest)  ten  dared  for  filing  as  part  of 
its  FERC  Gas  Tariff,  the  following  tariff 
sheets,  with  a  proposed  effective  date  of 
October  1. 1993; 

Second  Revised  Volume  No.  1 

Twenty-Fourth  Rovised  Sheet  No.  10 
Twenty-Third  Revised  Sheet  No.  11 
Eighteenth  Revistd  Sheet  No.  13 

First  Revised  Volume  No.  1-A 

Nineteenth  Revised  Sheet  No.  201 

Original  Volume  Vo.  2 

Thirty-Third  Revised  Sheet  No.  2.3 

Northwest  stctes  that  the  purpose  of 
this  filing  is  first  to  update  its 
Commodity  SSP  Surcharge  effective 
October  1, 1993,  to  reflect  1 1)  interest 
applicable  to  July,  August  and 
September  199';,  and  (2)  tie 
amortization  of  principal  and  interest. 
The  proposed  Commodity  SSP  Charge 
contained  en  th  s  instant  filing  is  3.97« 
per  MMBtu  for  he  three  months 
commencing  Oiiober  1, 1£>93.  A  further 
purpose  of  this  filing  is  to  update 
Northwest's  tar  ff  to  reflec:  the 
Commission  approved  Annual  Charge 
Adjustment  fac  or  to  be  effective  for  the 
twelve-month  period  beginning  October 
1,1993. 

Northwest  st£  tes  that  a  copy  of  this 
filing  has  been  nerved  upon  all 
jurisdictional  customers  and  state 
regulatory  commissions  ir  its  market 
area. 

Any  person  desiring  to  be  heard  or 
protest  said  filrig  should  nle  a  motion 
to  intervene  or  srotest  with  the  Federal 
Energy  Regulatory  Commission.  825 
North  Capitol  Street.  NE.,  Washington. 
DC  20426,  in  accordance  'vith 
§§385.214  and  385.211  of  the 
Commission's  I^iles  of  Practice  and 
Procedure.  All  ;;uch  motions  or  protests 
should  be  filed  on  or  before  September 
10. 1993.  Protests  will  be  considered  by 
the  Conunissioii  in  detemining  the 
appropriate  act  on  to  be  t  Jcen,  but  will 
not  serve  to  ma  ;e  protestimts  parties  to 
the  proceeding.  Any  person  wishing  to 
become  a  party  mu^  file  i  motion  to 
intervene.  Copi »  of  this  liling  are  on 


file  with  the  Commission  and  are 

available  for  public  inspection  in  the 

Public  Reference  Room. 

Lois  D.  Cashell. 

Secretary 

[FR  Doc.  93-21910  Filed  9-6-93:  8;45  am) 

HLUNG  cope  6717-01-111  ' 

[Docket  No.  TM94-1 -78-000] 
Overthrust  Pipeline  Co.;  Tariff  Filing 

September  2,  1993. 

Take  notice  that  on  August  31, 1993. 
Overthrust  Pipeline  Company. 
(Overthrust)  tendered  for  filing  as  part 
of  its  FERC  Gas  Tariff.  Original  Volume 
Nos.  1  and  l-A.  Fourteen^  Revised 
Sheet  No.  6  and  Third  Revised  Sheet 
No.  4.  with  a  proposed  effective  date  of 
October  1, 1993. 

Overthrust  states  that  this  filing 
implements  the  annual  charge  unit  rate 
of  $0.0026  per  Mcf  in  each  of  its 
transportation  rate  schedules. 

Overthrust  states  that  copies  of  the 
filing  were  served  upon  Overthrust's 
jurisdictional  customers. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion 
to  intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission.  825 
North  Capitol  Street.  NE..  Washington, 
DC  20426.  in  accordance  with  Rules  211 
•  and  214  of  the  Commission's  Rules  of 
Practice  and  Procedure  (18  CFR  385.211 
and  385.214).  All  such  motions  or 
protests  should  be  filed  on  or  before 
September  10, 1993.  Protests  will  be 
considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  Copies 
of  this  filing  are  on  file  with  Ae 
Commission  and  are  available  for  public 
inspection. 
Lois  D.  Cashell. 
Secretary. 
[FR  Doc.  93-21911  Filed  9-8-93;  8:45  am] 

BILUNG  CODE  S71T-01-M 

[Docket  No.  TM94-1 -88-000] 

Paciflc  Gas  Transmission  Co.;  Annual 
Charge  Adjtistment 

September  2, 1993. 

Take  notice  that  on  August  31, 1993, 
Pacific  Gas  Transmission  Company 
(PGT)  tendered  for  filing  as  part  of  its 
FERC  Gas  Tariff,  Second  Revised 
Volume  No.  1  and  Original  Volume  No. 
1-A  certain  tariff  sheets,  with  proposed 
effectire  date  of  October  1. 1993. 

PGT  states  that  the  above  tariff  sheets 
have  been  revised  to  reflect  a 
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modification  to  the  Annual  Charge 
Adjustment  fee,  in  accordance  with  the 
Commission's  most  recent  Annual 
Charge  billing  to  POT. 

PGT  states  that  copies  of  the  filing  are 
being  served  upon  all  affected 
jurisdictional  customers  and  interested 
state  commissions. 

Any  person  desiring  to  be  heard  or 
protest  said  filing  should  file  a  motion 
to  interv'ene  or  protest  with  the  Federal 
Energy  Regulatory  Commission,  825 
North  Capitol  Street,  NE.,  Washington, 
DC  20426,  in  accordance  with 
§§385.214  and  385.211  of  the 
Commission's  Rules  of  Practice  and 
Procedure.  All  such  motions  or  protests 
should  be  filed  on  or  before  September 
10,  1993.  Protests  will  be  considered  by 
the  Commission  in  determining  the 
appropriate  action  to  be  taken,  but  will 
not  serve  to  make  protestants  parties  to 
the  proceeding.  Any  person  wishing  to 
become  a  party  must  file  a  motion  to 
intervene.  Copies  of  this  filing  are  on 
file  with  the  Commission  and  are 
available  for  public  inspection  in  the 
public  reference  room. 
Lois  D.  Cashell, 
Secretary. 
IFR  Doc.  93-21912  Filed  9-8-93;  8:45  ami 

■ILUNO  CODE  «717-01-M 


[Docket  ^to8.  TGI94-1-7-000  and  TM94-1- 
7-000] 

Southern  Natural  Gas  Co.;  Proposed 
Changes  to  FERC  Gas  Tariff 

September  2, 1993. 

Take  notice  that  on  August  30, 1993, 
Southern  Natural  Gas  Company 
(Southern)  tendered  for  filing  as  part  of 
its  FERC  Gas  Tariff,  Sixth  Revised 
Volume  No.  1,  the  following  revised 
tariff  sheets,  with  a  proposed  effective 
date  of  October  1, 1993:  • 

One  Hundred  Thirty-Third  Revised  Sheet  No. 

4A 
Forty-Sixth  Revised  Sheet  No.  4B 
Fifty-Second  Revised  Sheet  No.  4J 
Ninth  Revised  Sheet  No.  45M 

Southern  states  that  the  aforesaid 
tariff  sheets  reflect  an  increase  of  c30 
per  Mcf  at  1,000  Btu  in  the  commodity 
component  of  Southern's  rates  from  its 
last  scheduled  PGA  filing  in  Docket  No. 
TQ93-1-4-000  as  a  result  of  projected 
changes  in  Southern's  cost  of  purchased 
gas.  The  aforesaid  tariff  sheets  also 
implement  the  Commission's  revised 
annual  charge  adjustment  of  .25«  per 
MMBtu  of  October  1. 1993. 

Southern  states  that  copies  of 
Southern's  filing  were  served  upon  all 
of  Southern's  jurisdictional  purchasers 
and  interested  state  commissions. 


Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  petition 
to  intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission,  825 
North  Capitol  Street,  NE.,  Washington, 
DC  20426,  in  accordance  with  Rules  214 
and  211  of  the  Commission's  Rules  of 
Practice  and  Procedure  §§  385.214, 
385.211).  All  such  petitions  or  protests 
should  be  filed  on  or  before  September 
10, 1993.  Protests  will  be  considered  by 
the  Commission  in  determining  the 
appropriate  action  to  be  taken  but  will 
not  serve  to  make  the  protestant  parties 
to  the  proceeding.  Any  person  wishing 
to  become  a  party  must  file  a  petition  to 
intervene.  Copies  of  this  filing  are  on 
file  with  the  Commission  and  are 
available  for  public  inspection. 
Lois  D.  Cashell, 
Secretary. 
[FR  Doc.  93-21913  Filed  9-8-93;  8:45  am) 

BtLUNG  CODE  «717-01-M 


[Docket  No.  RP93-181-000] 

Texas  Eastern  Transmission  Corp.; 
Proposed  Changes  In  FERC  Gas  Tariff 

September  2. 1993. 

Take  notice  that  Texas  Eastern 
Transmission  Corporation  (Texas 
Eastern)  on  August  31, 1993,  filed  a 
limited  application  pursuant  to  section 
4  of  the  Natural  Gas  Act,  15  U.S.C  717c 
(1988)  and  the  Rules  and  Regulations  of 
the  Federal  Energy  Regulatory 
Commission  (Commission)  promulgated 
thereunder  to  recover  gas  supply 
realignment  costs  (GSR  Costs)  incurred 
as  a  consequence  of  Texas  Eastern's 
implementation  of  Order  No.  636. 

Texas  Eastern  states  it  is  filing  to 
recover  GSR  Costs  from  customers  in 
accordance  with  the  procedures  set 
forth  in  §  15.2(C)  of  the  General  Terms 
and  Conditions  of  Texas  Eastern's  FERC 
Gas  Tariff,  Sixth  Revised  Volume  No.  1, 
and  in  accordance  with  the 
Commission's  order  on  April  22, 1993, 
in  Docket  Nos.  RS92-1 1-000,  RS92-11- 
003,  RS92-1 1-004,  RP88-67-000,  et  al. 
(Phase  1/Rates),  and  RP92-234-001 
(April  22  Order). 

"Texas  Eastern  states  that  Order  No. 
636  and  the  April  22  Order  permit 
Texas  Eastern  to  file  this  limited  Section 
4  filing  to  begin  recovery  of  its  GSR 
Costs. 

Texas  Eastern  states  that  the  filing 
includes  known  and  measurable  GSR 
costs  incurred  since  the  date  of  its 
previous  quarterly  filing,  plus  carrying 
charges  through  August  31, 1993, 
totalling  $6,805,665.  Additional  interest 
of  $155,393  at  the  current  FERC  annual 
rate  of  6.00%  is  added  for  carrying 


charges  from  September  1, 1993  to  the 
projected  payment  dates. 

The  proposed  effective  date  of  the 
filing  is  October  1, 1993. 

Texas  Eastern  states  that  copies  of  the 
filing  were  served  on  Texas  Eastern's 
jurisdictional  customers  and  interested 
state  commissions. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion 
to  intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission,  825 
North  Capitol  Street,  NE.,  Washington. 
DC  20426,  in  accordance  with  Rules  211 
and  214  of  the  Commission's  Rules  of 
Practice  and  Procedure.  All  such 
motions  or  protests  should  be  filed  on 
or  before  September  10, 1993.  Protests 
will  be  considered  by  the  Commission 
in  determining  the  appropriate  action  to 
be  taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  Copies 
of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection. 
Lois  D.  Cashell, 
Secretary. 
IFR  Doc.  93-21914  Filed  9-8-93;  8:45  am) 

BILLING  CODE  (TIT-OI-M 


[Docket  No.  RP93-1 80-000] 

Texas  Eastern  Transmission  Corp.; 
Proposed  Changes  in  FERC  Gas  Tariff 

September  2. 1993. 

Take  notice  that  on  August  31. 1993, 
Texas  Eastern  Transmission  Corporation 
(Texas  Eastern)  filed  a  limited 
application  pursuant  to  section  4  of  the 
Natural  Gas  Act,  15  U.S.C.  section  717c 
(1988),  and  the  Rules  and  Regulations  of 
the  Federal  Energy  Regulatory 
Commission  (Commission)  promulgated 
thereunder  to  recover  Account  No.  858 
costs  (Stranded  Costs)  incurred  as  a 
consequence  of  Texas  Eastern's 
implementation  of  Order  No.  636. 

Texas  Eastern  states  it  is  filing  to 
recover  Stranded  Costs  in  accordance 
with  the  procedures  set  forth  in  Section 
15.2(D)  of  the  General  Terms  and 
Conditions  of  Texas  Eastern's  FERC  Gas 
Tariff,  Sixth  Revised  Volume  No.  1,  and 
in  accordance  with  the  Commission's 
order  on  April  22, 1993,  in  Docket  Nos. 
RS92-11-000,  RS92-11-003,  RS92-11- 
004,  RP88-67-000,  et  al..  (Phase  1/ 
Rates),  and  RP92-234-001  (April  22 
Order). 

Texas  Eastern  states  that  Order  No. 
636  and  the  April  22. 1993,  Order 
permits  Texas  Eastern  to  file  this  limited 
Section  4  filing  to  begin  recovery  of  its 
Stranded  Costs. 

Texas  Eastern  states  that  the  filing 
includes  known  and  measurable 
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Stranded  Costs  incurred  from  the  date  of 
implementation  of  Order  No.  636  on 
Texas  Eastern's  system,  June  1.  1993. 
through  July  31.  1993,  totalling 
$2,428,347.12.  Interest  of  $30,098  at  the 
current  FERC  annual  rate  of  6.00%  is 
added  for  canying  charges  from  the  date 
of  incurrence  of  the  costs  to  the 
projected  date  of  payment  by  the 
customers. 

The  proposed  effective  date  of  the 
filing  is  October  1, 1993. 

Texas  Eastern  states  that  copies  of  the 
filing  were  served  on  Texas  Eastern's 
jurisdictional  customers  and  interested 
state  commissions. 

Any  person  desiring  to  be  heard  or  to 
protest  said  fiHng  should  file  a  motion 
to  intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission,  825 
North  Capitol  Street,  NE.,  Washington, 
IX:  20426.  in  accordance  with  Rules  211 
and  214  of  the  Commission's  Rules  of 
Practice  and  Procedxire.  All  such 
motions  or  prrotests  should  be  filed  on 
or  before  September  10. 1993.  Protests 
will  be  considered  by  the  Commission 
in  determining  the  appropriate  action  to 
be  taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  Copies 
of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection. 
Lois  D.  Cashell, 
Secretary. 
(FR  Doc.  93-21915  Filed  9-8-93;  8;45  am] 

WLUNC  CODE  <7t7-««-M 

[Docket  r«o.  RP93-1 79-000] 

Texas  Eastern  Transmission  Corp.; 
Proposed  Changes  in  FERC  Gas  Tariff 

September  2. 1993. 

Take  notice  that  on  August  30, 1993. 
Texas  Eastern  Transmission  Corporation 
(Texas  Eastern)  tendered  for  filing  as 
part  of  its  FERC  Gas  Tariff,  Sixth 
Revised  Volume  No.  1,  the  following 
tariff  sheet,  with  a  proposed  effective 
date  of  September  1. 1993: 

First  Revised  Sheet  No.  223. 

Texas  Eastern  states  that  on  August  5, 
1993.  in  Docket  No.  RP93-164-000. 
Hope  Gas.  Inc.  (Hope)  filed  a  complaint 
alleging  Texas  Eastern  (1)  failed  to 
comply  with  its  effective  filed  gas  tariff 
and  for  undue  discrimination  in 
violation  of  Section  4  of  the  NGA.  15 
U.S.C.  717c,  (2)  denied  Hope  the  choice 
of  services  contemplated  by  Order  Nos. 
636.  636-A  and  636-B.  and  (3)  failed  to 
perform  in  conformity  with  its  legally 
binding  service  agreement  for  provision 
of  firm  transportation  service  to  Hope 
under  Rate  Schedule  SCT  (Complaint). 


Texas  Eastern  states  that  subsequent 
to  the  filing  of  tte  complaint.  Texas 
Eastern  and  Hope  entered  into 
settlement  negotiations  which  were 
successful.  Texa?  Eastern  has  agreed  to 
file  to  revise  sec  ion  1(a) 
AVAILABILITY  of  Rate  Schedule  SCT 
as  necessary  in  c  rder  to  permit  Hope  to 
convert  the  1.692  Dth/day  of  Rate 
Schedule  FT-1  f  ntitlements  to  Rate 
Schedule  SCT  aiid  thereby  provide 
Hope  with  Rate  Schedule  SCT  service  in 
the  full  amount  if  Hope's  aggregate 
MDQ  of  5,000  DhJday.  Hope  has 
agreed,  and  is  filing  August  30, 1993  to 
withdraw  its  complaint.  Approval  by 
the  Comoussion  of  this  tariff  revision  to 
Rate  Schedule  SCT  will  resolve  the 
complaint  proceeding;  however,  the 
September  1, 1933  effective  date  is 
central  to  the  rejolution  agreed  upon  by 
Hope  and  Texas  Eastern. 

Accordingly,  section  1(a) 
AVAILABILITY  of  Rate  Schedule  SCT 
in  Texas  Eastern's  FERC  Gas  Tariff, 
Sixth  Revised  Volume  No.  1  has  been 
revised  to  state  that  Rate  Schedule  SCT 
is  also  available  to  "former  Customers 
who  as  of  Octohw  31, 1&92  were  (i) 
Customers  under  Rate  Schedules  CD-I. 
CD-2,  DCQ  and  SGS  or  (ii)  Customers 
under  Rate  Schedule  FT-1  as  a  result  of 
conversion  from  Rate  Schedules  CD-I. 
CD-2.  DCQ  and  SGS  ". 

Texas  Eastern  states  that  copies  of  the 
filing  were  served  on  Texas  Eastern's 
jurisdictional  customers  and  interested 
state  commissions. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion 
to  intervene  or  protest  w^ith  the  Federal 
Energy  Regulatory  Commission,  825 
North  Capitol  Street,  NE.,  Washington. 
DC  20426.  in  accordance  with  Rules  211 
and  214  of  the  Commission's  Rules  of 
Practice  and  Procedure.  All  such 
motions  or  protests  should  be  filed  on 
or  before  September  10. 1993.  Protests 
will  be  considered  by  \i:e  Commission 
in  determining  the  appropriate  action  to 
be  taken,  but  will  not  starve  to  make 
protestants  parties  to  the  proceeding. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  Copies 
of  this  filing  are  on  file  with  the 
Commission  and  are  availabte  for  public 
inspection. 
Lois  D.  Cssheil,    { 
Secretary. 
[FR  Doc.  93-21916  Filed  &-8-93;  8:45  am] 

BILUNG  CODE  *m-6'-U 


[Docket  I40.  TM93-7-1 8-000] 

Texas  Gas  Transmission  Corp.; 
Proposed  Changes  in  FERC  Gas  Tariff 

September  2, 1993. 

Take  notice  that  on  August  30.  1993, 
Texas  Gas  Transmission  Corporation 
(Texas  Gas)  tendered  for  filing  the 
revised  tariff  sheets  contained  in 
Appendix  A  to  the  filing,  with  a 
proposed  effective  date  of  September  1. 
1993. 

Texas  Gas  states  that  the  proposed 
tariff  sheets  reflect  changes  to  its  Base 
Tariff  Rates  pursuant  to  an  out-of-cycle 
Transportation  Cost  Adjustment  and  are 
proposed  to  be  effective  September  1, 
1993. 

Texas  Gas  states  that  copies  of  the 
filing  have  been  served  upon  Texas 
Gas's  jurisdictional  sales  customers,  all 
parties  on  the  Commission's  official 
restricted  service  list  in  the  consolidated 
proceedings,  and  interested  state 
commissions. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion 
to  intervene  or  protest  with  the  Federal 
Enei^y  Regulatory  Commission,  825 
North  Capitol  Street  NE.,  Washington, 
DC  20426,  in  accordance  with 
§§  385.214  and  385.211  of  the 
Commission's  Rules  and  Regulations. 
All  such  protests  or  motions  should  be 
filed  on  or  before  September  10,  1993. 
Protests  will  be  considered  by  the 
Commission  in  determining  the 
appropriate  action  to  be  taken,  but  will 
not  serve  to  make  protestants  parties  to 
the  proceeding.  Any  person  wishing  to 
become  a  party  must  file  a  motion  to 
intervene.  Copies  of  this  filing  are  on 
file  with  the  Commission  and  are 
available  for  public  inspection  in  the 
public  reference  room. 
Lois  D.  Cashell, 
Secretary. 
[FR  Doc.  93-21917  Filed  9-8-93;  8:45  am] 

BILUr^G  CODE  8717-01-M 


[Docket  No.  TQ93-7-1 8-000) 

Texas  Gas  Transmission  Corp.; 
Proposed  Changes  in  FERC  Gas  Tariff 

September  2, 1993. 

Take  notice  that  on  August  30. 1993, 
Texas  Gas  Transmission  Corporation 
(Texas  Gas),  tendered  for  filing  as  part 
of  its  FERC  Gas  Tariff.  Original  Volume 
No.  1  the  following  revised  tariff  sheets, 
with  a  proposed  effective  date  of 
September  1, 1993: 

Seventh  Revised  Seventy-third  Revised  Sheet 

No.  10 
Seventh  Revised  Serenty-second  Revised 

Sheet  No.  lOA 


I 
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Seventh  Revised  Fifty-fourth  Revised  Sheet 

No.  11 
Seventh  Revised  Forty-fourth  Revised  Sheet 

No.  IIA 
Seventh  Revised  Forty-third  Revised  Sheet 

No.  IIB 

Texas  Gas  states  that  these  tariff 
sheets  reflect  changes  in  purchased  gas 
costs  pursuant  to  an  Out-of-Cycle  PGA 
Rate  Adjustment  and  are  proposed  to  be 
effective  September  1, 1993.  Texas  Gas 
further  states  that  the  proposed  tariff 
sheets  reflect  a  commodity  rate  increase 
of  $.3916  per  MMBtu  and  a  Demand-1 
rate  increase  of  $.28  per  MMBtu  from 
the  rates  set  forth  in  the  Quarterly  PGA 
filed  July  1,  1993  (Docket  No.  TQ93-6- 
18). 

Texas  Gas  states  that  copies  of  the 
filing  were  served  upon  Texas  Gas's 
jurisdictional  customers  and  interested 
state  commissions. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion 
to  intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission,  825 
North  Capitol  Street  NE.,  Washington, 
DC  20426,  in  accordance  with 
§§  385.214  and  385.211  of  the 
Commission's  Rules  and  Regulations. 
All  such  protests  or  motions  should  be 
filed  on  or  before  September  10,  1993. 
Protests  will  be  considered  by  the 
Commission  in  determining  the 
appropriate  action  to  be  taken,  but  will 
not  serve  to  make  protestants  parties  to 
the  proceeding.  Any  person  wishing  to 
become  a  party  must  file  a  motion  to 
intervene.  Copies  of  this  filing  are  on 
file  with  the  Commission  and  are 
available  for  public  inspection  in  the 
public  reference  room. 
Lois  D.  Cashell, 
Secretary. 
[FR  Doc.  93-21918  Filed  9-8-93;  8;45  amj 

BILUNG  CODE  <717-01-M 


[Docket  No.  RP93-176-000] 

U-T  Offshore  System;  Proposed 
Interim  Reduction  in  Rates 

September  2, 1993. 

Take  notice  that  on  August  30,  1993, 
U-T  Offshore  System  (U-TOS)  filed, 
pursuant  to  section  4  of  the  Natural  Gas 
Act,  for  an  interim  reduction  in  its 
transportation  rates  to  be  effective  as  of 
July  1, 1993. 

U-TOS  is  proposing  an  interim  rate 
reduction  in  its  maximum  commodity 
rates  (per  McF  transported)  as  follows: 


T/FT  Commodity  Rate 


Cur- 

rently  e<- 

fective 


$0.0151 


IT  Rate  

T/1/FT/IT  Overrun  Rate 


Cur- 
rently ef- 
fective 


.0223 
.0223 


New  In- 
terim 


.0170 
0170 


New  In- 
terim 


0.0098 


U-TOS  notes  that  the  Demand  Rate 
under  Rate  Schedule  T  and  the 
Reservation  Charge  under  Rate  Schedule 
FT  remain  unchanged  at  $0.2197  per 
month  per  Mcf  of  Contract  Demand  or 
Maximum  Daily  Quantity. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion 
to  intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission,  825 
North  Capitol  Street,  NE.,  Washington, 
DC  20426,  in  accordance  with  18  CFR 
385.214  and  385.211  of  the 
Commission's  Rules  and  Regulations. 
All  such  notions  or  protests  should  be 
filed  on  or  before  September  10, 1993. 
Protests  will  be  considered  by  the 
Commission  in  determining  the 
appropriate  action  to  be  taken,  but  will 
serve  to  make  protestants  parties  to  the 
proceeding.  Any  person  wishing  to 
become  a  party  must  file  a  motion  to 
intervene.  Copies  of  this  filing  are  on 
file  with  the  Commission  and  are 
available  for  public  inspection  in  the 
public  reference  room. 
Lois  D.  Cashell, 
Secrefary. 
IFR  Doc.  93-21919  Filed  9-8-93;  8:45  ami 

BILUNG  CO0£  (717-01-M 


ENVIRONMENTAL  PROTECTION 
AGENCY 

[FRL-4727-21 

Office  of  Research  and  Development; 
Ambient  Air  Monitoring  Reference  and 
Equivalent  Methods;  Receipt  of 
Application  for  a  Reference  Method 
Determination 

Notice  is  hereby  given  that  on  August 
9,  1993.  the  Environment  Protection 
Agency  received  an  application  from 
Advanced  Pollution  Instrumentation 
bic,  8815  Production  Avenue,  San 
Diego,  California  92121-2219,  to 
determine  if  their  Model  300  Gas  Filter 
Correlation  CO  Analyzer  should  be 
designated  by  the  Administrator  of  the 
EPA  as  a  reference  method  under  40 
CFR  part  53.  If.  after  appropriate 
technical  study,  the  Administrator 
determines  that  this  method  should  be 
so  designated,  notice  thereof  will  be 


given  in  a  subsequent  issue  of  the 
Federal  Register. 
Gary  J.  Foley. 

Acting  Assistant  Administrator  for  Research 

and  Development. 

(FR  Doc.  93-21984  Filed  9-8-93;  8:45  ami 

BILUNG  CODE  SS«0-50-M 


[FRL-4726-6] 

Disclosure  of  Confidential  Business 
Information  Obtained  Under  the 
Comprehensive  Environmental 
Response,  Compensation  and  Liability 
Act  to  EPA  Cont'-^'ctors 

AGENCY:  Environmental  Protection 

Agency. 

ACTION:  Notice;  request  for  comment. 

SUMMARY:  EPA  hereby  complies  with  the 
requirements  of  40  CFR  2.301(h)  for 
authorization  to  disclose  Superfund 
confidential  business  information 
("CBI")  which  has  been  submitted  to 
EPA  Region  2.  Emergency  and  Remedial 
Response  Division  to  the  following 
contractors:  Camp,  Dresser  &  McKee 
Federal  Programs  Corp.  ("CDM")  of 
Fairfax,  Virginia  and  TRC 
Environmental  Corp.  ("TRC")  of  Lowell, 
Massachusetts  (collectively  referred  to 
hereinafter  as  "Contractors");  and  to  the 
following  subcontractors:  Booz,  Allen  & 
Hamilton  ("Booz  Allen")  of  Bethesda, 
Maryland;  and  Techlaw,  Inc. 
("Techlaw")  of  Chantilly,  Virginia 
(collectively  referred  to  hereinafter  as 
"Subcontractors").  CDM's  principal 
offices  are  located  at  13135  Lee  Jackson 
Memorial  Highway,  Suite  200,  Fairfax. 
Virginia  22033.  TRC's  principal  offices 
are  located  at  Boott  Mills  South,  Foot  of 
John  Street,  Lowell,  Massachusetts 
01852.  Booz  Allen's  principal  offices  are 
located  at  4330  East-West  Highway, 
Bethesda,  Maryland  20814.  Techlaw's 
principal  offices  are  located  at  14500 
Avion  Parkway,  Suite  300.  Chantilly, 
Virginia  22021-1101. 
FOR  FURTHER  INFORMATION  CONTACT: 
Leslie  Peterson,  Program  Support 
Branch,  Emergency  and  Remedial 
Response  Division,  Environmental 
Protection  Agency,  Region  2,  26  Federal 
Plaza,  New  York.  New  York  10278. 
Telephone  (212)  264-9251. 

Notice  of  Required  Determinations, 
Contract  Provisions  and  Opportunity  to 
Comment 

The  Comprehensive  Environmental 
Response,  Compensation,  and  Liability 
Act  of  1980  ("CERCLA"),  as  amended, 
(commonly  known  as  "Superfund") 
requires  the  establishment  of  an 
administrative  record  upon  which  the 
President  shall  base  the  selection  of  a 
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response  action.  CERCLA  and  the 
National  Oil  and  Hazardous  Substances 
Pollution  Contingency  Plan,  40  CFR  part 
300.  also  require  the  maintenance  of 
many  other  records,  including  those 
relevant  to  cost  recovery.  EPA,  Region  2, 
has  entered  into  Contract  No.  68-W9- 
0002  with  CDM  and  Contract  No.  68- 
VV9-0003  with  TRC  for  management  of 
these  records.  Pursuant  to  Contract  No. 
68-W9-0002,  Booz  Allen  and  Techlaw 
have  entered  into  subcontracts  with 
CDM  under  Work  Assignment  Nos. 
C02107  and  C02010,  respectively, 
pursuant  to  which  Booz  Allen  and 
Techlaw  provide  information 
management  support  services  to  EPA, 
Region  2.  Pursuant  to  Contract  No.  68- 
\V9-0003,  Techlaw  has  entered  into  a 
subcontract  with  TRC  under  Work 
Assignment  No.  C02031,  pursuant  to 
which  Techlaw  provides  support 
services  in  the  compilation  of 
administrative  records.  EPA,  Region  2. 
has  determined  that  disclosure  of  CBI  to 
employees  of  the  above  Contractors  and 
Subcontractors  is  necessary  in  order  that 
the  Contractors  and  Subcontractors  may 
carry  out  the  work  required  by  the  above 
contracts  and  subcontracts  with  EPA. 
The  contracts  and  subcontracts  comply 
with  the  requirements  of  40  CFR 
2.301(h){ii).  EPA,  Region  2,  requires  that 
each  employee  of  the  Contractors  and 
Subcontractors  who  will  have  access  to 
CBI  sign  a  wTitten  agreement  that  he  or 
she  (1)  will  use  the  information  only  for 
the  purpose  of  carrying  out  the  work 
required  by  the  contract  or  subcontract. 
(2)  shall  refrain  from  disclosing  the 
information  to  anyone  other  than  EPA 
without  the  prior  written  approval  of 
each  affected  business  or  of  an  EPA 
legal  office,  and  (3)  shall  return  to  EPA 
all  copies  of  the  information  (and  any 
abstracts  or  extracts  therefrom)  upon 
request  from  the  EPA  program  office, 
whenever  the  information  (and  any 
abstracts  or  extracts  therefrom)  is  no 
longer  required  by  the  Contractors  or 
Subcontractors  for  performance  of  the 
work  required  by  the  contracts  or 
subcontracts,  or  upon  completion  of  the 
contracts  or  subcontracts.  These  non- 
disclosure statements  shall  be 
maintained  on  file  with  the  EPA,  Region 
2,  Regional  Project  Officer. 

EPA  hereby  advises  affected  parties 
that  they  have  ten  working  days  to 
comment  pursuant  to  40  CFR 
2.301(h)(2)(iii).  Comments  should  be 
sent  to:  Environmental  Protection 
Agency,  Region  2.  Attention:  Leslie 
Peterson,  26  Federal  Plaza,  New  York, 
New  York  10278. 


Dated:  Augusta  .,  199). 
George  Pavlou, 

Acting  Director,  Energercy  and  Remedial 

Response  Division 

IFR  Doc.  93-2198f  Filec  9-8-93;  8:45  am) 

BiLUNC  COOC  K60-»>-M 


[FRL-4727-11 

Open  Meeting  of  the  Federal  Facilities 
Environmental  llestC'ration  Dialogue 
Committee      | 

AGENCY:  Environmental  Protection 
Agency. 

ACTION:  FACA  Committee  Meeting- 
Federal  Facilities  Environmental 
Restoration  Dialogue  Committee. 

SUMMARY:  As  re(]uircd  by  Section  9(a)(2) 
of  the  Federal  Advisory  Committee  Act 
(Pub.  L.  92-463  ,  we  are  giving  notice  of 
the  next  meetin;;  of  the  Federal 
Facilities  Envircmmental  Restoration 
Dialogue  Committee.  The  meeting  is 
open  to  the  pub  ic  v.ithout  advance 
registration. 

The  purpose  of  the  meeting  is  to 
discuss  issues  rilate  d  to  enhancing  the 
Federal  facilities  environmental 
restoration  process. 
DATES:  The  meeting  will  be  held  on 
September  27. 1993.  from  9  a.m.  until  5 
p.m.  and  on  Septen'  ber  28, 1993  from  9 
a.m.  until  4  p.m. 

ADDRESSES:  Tht  meeting  will  be  held  at 
the  Key  Bridge  Mar-iott,  1401  Lee 
Highway,  Arlin  ^tor.  Virginia. 
FOR  FURTHER  INFORMATION  CONTACT: 
Persons  needini;  further  information  on 
any  aspect  of  tha  Federal  Facilities 
Environmental  ^es  oration  Dialogue 
Committee  should  contact  Marilyn  Null, 
Office  of  Federf  1  Facilities  Enforcement 
U.S.  EPA  (OE-226:.),  401  M  Street,  SW.. 
Washington.  DC:  2C460,  (202)  260-5686. 

Dated:  August  13.  '993. 
Marilyn  Null, 
Designated  Federi!  Official 
[PR  Doc.  93-21985  Filed  9-8-93;  8:45  am) 

B4LUNC  CODE  6S60-!0-F 


fFRL-4726-81 

Proposed  Adm  ni  strati ve  Settlement 
Pursuant  to  the  Comprehensive 
Environmental  Response, 
Compensation,  and  Liability  Act,  as 
Amended  by  ths  Superfund 
Amendments  aid  Reauthorization  Act; 
Elsinore  Drum  ^eTioval  Site 

AGENCY:  Enviro  imental  Protection 

Agency. 

ACTION:  Notice,  request  for  public 

comment. 


SUMMARY:  In  accordance  with  section 
122(i)  of  the  Comprehensive 
Environmental  Response, 
Compensation,  and  Liability  Act,  as 
amended  by  the  Superfund 
Amendments  and  Reauthorization  Act 
("CERCLA"),  notice  is  hereby  given  that 
a  proposed  administrative  cost  recovery 
settlement  under  section  107  of 
CERCLA  concerning  the  Elsinore  Drum 
site  located  in  Riverside  County, 
California  was  entered  into  by  EPA 
Region  DC  and  Mr.  Kin  Adams  ("the 
settling  party").  The  proposed 
settlement  requires  the  settling  party  to 
pay  S25,000,  which  is  EPA's  response 
costs  for  the  site,  plus  interest  over  a 
one  year  period  to  the  Hazardous 
Substances  Superfund  in  past  response 
costs.  The  response  costs  incurred  by 
EPA  for  this  site  do  not  exceed 
$500,000.  Therefore,  EPA  may  settle  this 
matter  without  the  prior  written 
approval  of  the  Attorney  General. 

For  thirty  (30)  days  following  the  date 
of  publication  of  this  notice,  the  Agency 
will  receive  written  comments  relating 
to  the  settlement.  The  Agency's 
response  to  any  comments  received  will 
be  available  for  public  inspection  at: 
Moreno  Valley  Library-,  located  at  25480 
Alessandro  Boulevard,  Moreno, 
California;  and  at  the  U.S. 
Environmental  Protection  Agency,  75 
Hawthorne  Street,  16th  Floor,  San 
Francisco,  CA  94105  (Attention:  Steven 
Armsey.  Regional  Hearing  Clerk,  RC-1). 
DATES:  Comments  must  be  submitted  on 
or  before  October  12,  1993. 
ADDRESSES:  The  proposed  settlement 
and  additional  background  information 
relating  to  the  settlement  are  available 
for  public  inspection  at  the  U.S. 
Environmental  Protection  Agency  at  the 
address  provided  above.  A  copy  of  the 
proposed  settlement  may  be  obtained 
from  Steven  Armsey.  U.S.  EPA  Regional 
Hearing  Clerk  (RC-1),  75  Hawthorne, 
San  Francisco.  CA  94105.  Comments 
regarding  the  proposed  settlement 
should  be  addressed  to  Steven  Armsey 
at  the  address  provided  above,  and 
should  refer  to  the  Elsinore  Drum  site 
located  in  Riverside  County.  California 
(EPA  Docket  No.  93-13).    "     ^^ 
FOR  FURTHER  INFORMATION  CONTACT: 
David  Silverman,  Assistant  Regional 
Counsel  (RC-3-1),  U.S.  Environmental 
Protection  Agency,  75  Hawthorne 
Street,  San  Francisco,  CA  94105. 
Telephone:  (415)  744-1377. 

Dated:  August  26. 1993. 
leffJ^likson. 

Director,  Hazardous  Waste  Management 
Division. 
(PR  Doc.  93-21986  Filed  9-8-9.1;  8:45  am) 
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[OPPTS-51820;  FBL-4631-21 

Certain  Chemicals;  Premanufacture 
Notices 

AGENCY:  Environmental  Protection 
Agency  (EPA). 
ACTION:  Notice. 

summary:  Section  5(a)(1)  of  the  Toxic 
Substances  Control  Act  (TSCA)  requires 
any  person  who  intends  to  manufacture 
or  import  a  new  chemical  substance  to 
submit  a  premanufacture  notice  (PMN) 
to  EPA  at  least  90  days  before 
manufacture  or  import  commences. 
Statutory  requirements  for  section 
5(a)(1)  premanufacture  notices  are 
discussed  in  the  final  rule  published  in 
the  Federal  Register  of  May  13,  1983  (48 
FR  21722).  This  notice  announces 
receipt  of  121  such  PMNs  and  provides 
a  summary  of  each. 
DATES:  Close  of  review  periods: 

P  93-814,    July  4, 1993. 

P  93-815,    July  21, 1993. 

P  93-816. 93-817, 93-818.  93-819, 
93-820.    Julys.  1993. 

P  93-821,  93-822,  93-823.  93-824, 
93-825, 93-826. 93-827, 93-828. 93- 
829,  93-830.  July  6. 1993. 

P  93-831.    July  7. 1993. 

P  93-832. 93-833.    July  10,  1993. 

P  93-834. 93-835,  93-836. 93-837, 
93-838.  July  11,1993. 

P  93-839,  July  5, 1993. 

P  93-840,  July  10, 1993. 

P  93-841.  93-842.  July  11.  1993. 

P  93-843,  93-844,  93-845.  93-846, 
93-847,  93-848. 93-849,  July  12, 1993. 

P  93-850.  July  25.  1993. 

P  93-851,  93-852,  July  12, 1993. 

P  93-853,  93-854,  93-855.  93-856. 
93-857,  93-858.  93-859.  July  14. 1993. 

P  93-860,  93-861,  July  17. 1993. 

P  93-862, 93-863,  93-864,  July  14, 
1993. 

P  93-865,  93-866,  93-867,  July  18, 
1993. 

P  93-868.  93-869.  93-870,  July  20. 
1993. 

P  93-871.  July  27, 1993. 

P  93-872, 93-873, 93-874, 93-875, 
93-876, 93-877,  93-878. 93-879, 93- 
880,  93-881,  93-882, 93-883,  July  20. 
1993. 

P  93-884,  July  21, 1993. 

P  93-885. 93-886,  93-887,  93-888, 
93-889,  July  20, 1993. 

P  93-890.  93-891,  July  21. 1993. 

P  93-892,  93-893.  93-894,  93-895, 
July  24, 1993. 

P  93-896,  July  31,  1993. 

P  93-897.  93-898.  July  25. 1993. 

P  93-899.  July  28, 1993. 

P  93-900.  93-901,  93-902,  93-903, 
93-904. 93-905.  93-906. 93-907. 93- 
908,  93-909,  93-910,  93-911.  93-912. 
93-913, 93-914,  93-915,  93-916,  July 
25, 1993. 


P  93-917,  July  5, 1993. 

P  93-918,  93-919.  93-920.  93-921. 
93-922,  93-923,  93-924,  93-925.  93- 
926. 93-927. 93-928, 93-929,  93-930, 
93-931,  93-932,  93-«33,  93-934,  July 
25. 1993. 

Written  comments  by: 

P  93-814.  June  4,  1993. 

P  93-815.  June  21. 1993. 

P  93-816. 93-817. 93-818.  93-819, 
93-820.  June  5,  1993. 

P  93-821. 93-822, 93-823,  93-824, 
93-825, 93-826, 93-827,  93-828, 93- 
829.  93-830,  June  6.  1993.93-831.  June 
7. 1993. 

P  93-832.  93-833,  June  10, 1993. 

P  93-834, 93-835,  93-836,  93-837, 
93-838,  June  11, 1993. 

P  93-839,  June  5,  1993. 

P  93-840,  June  10, 1993. 

P  93-841, 93-842.  June  11. 1993. 

P  93-843, 93-844, 93-845, 93-846, 
93-847,  93-848,  93-849,  June  12, 1993. 

P  93-850.  June  25. 1993. 

P  93-851,  93-852,  June  12,  1993. 

P  93-853,  93-854,  93-855,  93-856. 
93-857, 93-858,  93-859,  June  14, 1993. 

P  93-860,  93-861,  June  17, 1993. 

P  93-862,  93-863,  93-864.  June  14, 
1993. 

P  93-865,  93-866,  93-867,  June  18, 
1993. 

P  93-868,  93-869,  93-870,  June  20, 
1993. 

P  93-871.  June  27, 1993. 

P  93-872, 93-873, 93-874, 93-875, 
93-876,  93-877,  93-878,  93-879. 93- 
880.  93-881.  93-882.  93-883.  June  20. 
1993. 

P  93-884,  June  21, 1993. 

P  93-885, 93-886, 93-887, 93-888, 
93-889,  June  20, 1993. 

P  93-890.  93-891.  June  21,  1993. 

P  93-892, 93-893.  93-894.  93-895. 
June  24, 1993. 

P  93-896,  July  1.1993. 

P  93-897,  93-898,  June  25, 1993. 

P  93-899,  June  28, 1993. 

P  93-900,  93-901,  93-902,  93-903, 
93-904,  93-905,  93-906,  93-907.  93- 
908, 93-909, 93-910,  93-911.  93-912, 
93-913.  93-914.  93-915.  93-916,  June 
25,  1993. 

P  93-917,  June  5, 1993. 

P  93-918,  93-919,  93-920,  93-921, 
93-922, 93-923, 93-924,  93-925,  93- 
926.  93-927,  93-928.  93-929,  93-930, 
93-931,  93-932,  93-933,  93-934.  June 
25. 1993. 

ADDRESSES:  Written  comments, 
identified  by  the  document  control 
number  "IOPPTS-51820J"  and  the 
specific  PMN  number  should  be  sent  to: 
Document  Control  Office  (TS-790), 
Office  of  Pollution  Prevention  and 
Toxics,  Environmental  Protection 
Agency,  401  M  St.,  SW.,  Rm.  G-099  ET, 
Washington,  DC  20460  (202)  260-3532. 


FOR  FURTHER  INFORMATION  CONTACT: 

Susan  Hazen,  Director,  Environmental 
Assistance  Division  (TS-799),  Office  of 
Pollution  Prevention  and  Toxics, 
Environmental  Protection  Agency,  Rm. 
E-545,  401  M  St.,  SW.,  Washington,  DC, 
20460  (202)  554-1404.  TDD  (202)  554- 
0551. 

SUPPLEMENTARY  INFORMATION:  The 
following  notice  contains  information 
extracted  from  the  nonconfidential 
version  of  the  submission  provided  by 
the  manufactvirer  on  the  PMNs  received 
by  EPA.  The  complete  nonconfidential 
document  is  available  in  the  TSCA 
Nonconfidential  Information  Center 
(NQC),  ETG-102  at  the  above  address 
between  8  a.m.  and  noon  and  1  p.m.  and 
4  p.m.,  Monday  through  Friday, 
excluding  legal  holidays. 

p»3-ai4 

Manufacturer.  Texaco  Chemical 
Company. 

Chemical.  (G)  Mannich  condensation 
product  of  formaldehyde. 

Use/Production.  (S)  Lube  oil  additive 
for  marine  heavy  duty  crankcase  engine 
oils.  Prod,  range:  170,000-500,000  kg/ 

yr- 

PM-«18 

Manufacturer.  Minnesota  Mining  & 
Manufecturing  Company. 

Chemical.  (G)  Fluorinated  siloxanes 
salt. 

Use/Production.  (G)  Component  of 
dispersively  applied  coating.  Prod, 
range:  500-1,500  kg/yr. 

P9>-«16 

Manufacturer.  Confidential. 

Chemical.  (G)  Polyurethane  latex. 

Use/Production.  (G)  Component  of 
dispersively  applied  coating.  Prod, 
range:  500-1,500  kg/yr. 

P93-ei7 

Manufacturer.  Confidential. 

Chemical.  (G)  Polyurethane  latex. 

Use/Production.  (G)  Component  of 
dispersively  applied  coating.  Prod. 
range:  500-1,500  kg/yr. 

p»3-ai8 

Manufacturer.  Confidential. 

Chemical.  (G)  Polyurethane  latex. 

Use/Production.  (G)  Component  of 
dispersively  applied  coating.  Prod, 
range:  500-1.500  kg/yr. 

pn-<i9 

Manufacturer.  Confidential. 

Chemical.  (G)  Polyurethane  latex. 

Use/Production.  (G)  Component  of 
dispersively  applied  coating.  Prod, 
range:  500-1,500  kg/yr. 

pn-no 
Manufacturer.  Confidential. 


Chemical.  (G)  Polyurethane  latex. 

Use/Production.  (G)  Component  of 
dispersively  applied  coating.  Prod, 
range:  500-1.500  kg/yr. 

Manufacturer.  Confidential. 

Chemical.  (G)  Mono  substituted 
phenylazo-di  substituted  phenylazo-di 
substituted  naphthalene  sulfonic  acid, 
ammonium  salt. 

Use/Production.  (G)  Dye.  Prod,  range: 
Confidential. 

PB>-B22 

Manufacturer.  Confidential. 

Chemical.  (G)  Mono  substituted 
phenyazo-di  substituted  benzene 
diazonium  salt. 

Use/Production.  (G)  Dye  intermediate. 
Prod,  range;  Confidential. 

P93-S23 

Importer.  BASF  Corporation. 

Chemical.  (G)  Polyester  hydrofuran 
diether,  unsaturated. 

Use/Import.  (G)  Crosslinking 
monomer.  Import  range:  Confidential. 

Toxicity  Data.  Acute  oral:  LD50  > 
2.000  mg/kg  (rat). 

P  93-624 

Importer.  BASF  Corporation. 

Chemical.  (G)  Polytetra  hydrofuran 
diether.  unsaturated. 

Use/Import.  (G)  Crosslinking 
monomer.  Import  range:  Confidential. 

Toxicity  Data.  Acute  oral:  LD50  > 
2.000  mg/kg  (rat). 

?»y-t3s 

Manufacturer  Confidential. 

Chemical.  (G)  Alkyd  resin. 

Use/Production.  (G)  Open, 
nondispersive  use.  Prod,  range: 
Confidential. 

P9>-62< 

Manufacturer.  Confidential. 

Chemical.  (G)  Acrylic  polyester  resin. 

Use/Production.  (G)  Open, 
nondispersive  use.  Prod,  range: 
Confidential. 

P93-«2r 

Manufacturer.  Confidential. 

Chemical.  (G)  Polyester  resin. 

Use/Production.  (G)  Open, 
nondispersive  use.  Prod,  range: 
Confidential. 

PB3-a2« 

Manufacturer.  Confidential. 

Chemical.  (G)  Polyester  resin. 

Use/Production.  (G)  Open, 
nondispersive  use.  Prod,  range: 
Confidential. 

P*3-«M 

Manufacturer.  Henkel  Corporation. 


Chemical.  (G)  Alkyd  alkoxylate 
epoxide . 

Use/Production.  (S)  Intermediate  in 
formulation  produ:t  for  coatings 
applications.  Prod  range:  Confidential. 

P  93-630 

Manufacturer  K-arubeni  America 
Corporation. 

Chemical.  (G)  Modified  acrj'lic  resin. 

Use/Production.  (G)  Modifier.  Prod, 
range:  12.000-30.C00  kg/yr. 

P93-«31 

Importer  Hitachi  Chemical  Company 
America,  Ltd. 

Chemical.  (G)  Ptlypropylene  glycol 
diacrylate. 

Use/Import.  (G)  I'hoto  resin  for  circuit 
boards.  Irnport  range:  Confidential. 

P  93-632  I 

Manufacturer.  Confidential. 

Chemical.  (G)  A;omatic  sulfonic  acid, 
compound  with  anine. 

Use/Production.  (G)  Latent  catalyst  for 
thermosetting  coatings  used  on  various 
substrates.  Prod,  nnge:  Confidential. 

P  93-633 

Importer  IQ  America  Inc. 

Chemical.  (G)  Substituted  phenyl  azo 
thiophene  compovnd. 

Use/Import.  (S)  Thermal  transfer 
printing  dye.  Impcrl  range:  Confidential. 

Toxicity  Data.  Acate  oral:  LD50  > 
2.000  mg/kg  (rat),  lye  irritation:  Mild 
(rabbit).  Skin  irritation:  Slight  (rabbit). 
Mutagenicity:  Pos  tive.  Skin 
sensitization:  Posiive  (guinea  pig). 

P93-634 

Importer  Confidential. 

Chemical.  (S)  Pol;ol  ester. 

Use/Import.  (G)  Lubricant.  Import 
range:  Confidential. 

Toxicity  Data,  ficile  oral:  LD50  > 
2.000  mg/kg  (rat).  Eye  irritation:  Slight 
(rabbit).  Skin  irritttion:  Slight  (rabbit). 

P93-63S  ^ 

Manufacturer.  The  C.  P.  Hall 
Company. 

Chemical.  (G)  Ad:  pic  acid  polyester. 

Use/Production  ( j)  Plasticizer.  Prod, 
range:  Confidentit  1. 

P9>-636 

Manufacturer.  The  C.  P.  Hall 
Company. 

Chemical.  (G)  Glycerides  mixed  acids, 
mono-di-  and  tri. 

Use/Production.  (G)  Plasticizer.  Prod, 
range:  Confidentic  1. 

P  93-637 

Manufacturer.  Dover  Chemical 
Corporation. 

Chemical.  (G)  Ester  of  phosphorous. 

Use/Production.  (G)  PVC  stabilizer. 
Prod,  range:  Confidential. 


P 93-636 

Manufacturer  Ciba-Geigy 
Corporation. 

Chemical.  (G)  Alkyl  substituted 
carbomate. 

Use/Production.  (S)  Intermediate  in 
the  manufature  of  a  pesticide.  Prod, 
range:  Confidential. 

P 93-639 

Manufacturer.  Confidential. 

Chemical.  (G)  Polyurethane  latex. 

Use/Production.  (G)  Component  of 
dispersively  applied  coating.  Prod, 
range:  Confidential. 

P 93-640 

Manufacturer.  Fidelity  Chemical 
Products  Corporation. 

Chemical.  (S)  Methanesulfonic  acid, 
copper  (2+)  salt. 

Use/Production.  (S)  Source  of  copper 
ions  in  metal  finishing  processes.  Prod, 
range:  Confidential. 

P 93-641 

Importer.  Confidential. 

Chemical.  (G)  Sulfated 
alkylphenolpolyethylene  glycol  ether, 
sodium  salts. 

Use/Import.  (G)  Metal  plating 
additive.  Import  range:  Confidential. 

P 93-642 

Manufacturer  BASF  Corporation. 

Chemical.  (G)  Methylimidazone 
substituted  copper  phthalocycanine. 

Use/Production.  (S)  D>'e  intermediate. 
Prod,  range:  Confidential. 

Toxicity  Data.  Acute  static.  >  2.20  mg/ 
1  96h  (blue  gill). 

P 93-643 

Manufacturer  Pierce  &  Stevens 
Corporation. 

Chemical.  (G)  Polyester  polyurethane. 

Use/Production.  (S)  Water-based 
coating.  Prod,  range:  Confidential. 

P93-644 

Manufacturer.  Confidential. 
Chemical.  (G)  Acrylic  polvTuer. 
Use/Production.  (G)  Highly  dispersive 
use.  Prod,  range:  Confidential. 

P  93-645 

Manufacturer.  Confidential. 

Chemical.  (G)  Acrylic  copoljTner. 

Use/Production.  (G)  Open, 
nondispersive  use.  Prod,  range: 
Confidential. 

P  93-646 

Manufacturer  BASF  Corporation. 

Chemical.  (G)  Trialkylalkylene- 
heterocyclazolium  derivative  of  copper 
phthalocyanine.  mixed  salt. 

Use/Production.  (S)  Dyestuff  for 
paper.  Prod,  range:  Confidential. 

P 93-647 

Manufacturer  Confidential. 
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Chemical.  (G)  Acrylic  polymer. 

Use/Production.  (G)  Open, 
nondispersive  use.  Prod,  range: 
Confidential. 


PM-«4t 

Manufacturer.  Confidential. 

Chemical.  (G)  Acrylic  resin. 

Use/Production.  (G)  Open, 
nondispersive  use.  Prod,  range: 
Confidential. 

Manufacturer.  H.  B.  Fuller  Company. 

Chemical.  (G)  Polyester  isocyanate 
prepolymer. 

Use/Production.  (S)  Adhesive  (for  all 
new  chemical  substances  in  PMN). 
Prod,  range:  Confidential. 

PM-«S« 

Manufacturer  H.  B.  Fuller  Company. 

Chemical.  (G)  Polyester  isocyanate 
prepolymer. 

Use/Production.  (G)  Adhesive  (for  all 
new  chemical  substances  in  PMN). 
Prod,  range:  Confidential. 

P93-K1 

Manufacturer.  H.  B.  Fuller  Company. 

Chemical.  (G)  Polyester  isocyanate 
prepolymer. 

Use/Production.  (S)  Adhesive  (for  all 
new  chemical  substances  in  PMN). 
Prod,  range:  Confidential. 

PM-4S2 

Manufacturer.  Toyo  Ink  America 
Incorporation. 

Chemical.  (G)  Naphthanilide  monoazo 
pigment. 

Use/Production.  (S)  Printing  ink. 
Prod,  range:  5,000-10,000  kg/yr. 

P93-4S3 

Manufacturer.  The  Dow  Chemical 
Company. 

Chemical.  (G)  Organotin  catalyst. 

Use/Production.  (S)  Catalyst  for 
polyurethane  reaction.  Prod,  range: 
Confidential. 

pn-«M 

Manufacturer.  The  Dow  Chemical 
Company. 

Chemical.  (G)  Organotin  catalyst. 

Use/Production.  (S)  Catalyst  for 
polyurethane  reaction.  Prod,  range: 
Confidential. 

Manufacturer.  The  Dow  Chemical 
Company. 

Chemical.  (G)  Organotin  catalyst. 

Use/Production.  (G)  Catalyst  for 
polyurethane  reaction.  Prod,  range: 
Confidential. 

p»-«s« 

Manufacturer.  The  Dow  Chemical 
Company. 


Chemical.  (G)  Organotin  catalyst. 

Use/Production.  (S)  Catalyst  for 
polyurethane  reaction.  Prod,  range: 
Confidential. 

PM-«67 

Manufacturer.  The  Dow  Chemical 
Company. 

Chemical.  (G)  Organotin  catalyst. 

Use/Production.  (S)  Catalyst  for 
polyurethane  reaction.  Prod,  range: 
Confidential. 

PM-«S« 

Manufacturer.  The  Dow  Chemical 
Company. 

Chemical.  (G)  Organotin  catalyst. 

Use/Production.  (S)  Catalyst  for 
polyurethane  reaction.  Prod,  range: 
Confidential. 

P93-0S9 

Manufacturer.  Qba-Geigy 
Corporation. 

Chemical.  (G)  Naphthalenedisulfonic 
acid  sulfamide  disazo  naphthol  salt. 

Use/Production.  (G)  Textile  dye.  Prod. 
range:  Confidential. 

Toxicity  Data.  Acute  oral:  >  2,000  mg/ 
kg  (rat).  Acute  dermal:  >  2,000  mg/kg 
(rat).  Acute  static:  LC50  79  mg/1  96h 
(zebra  fish  ).  Eye  irritation:  None 
(rabbit).  Skin  irritation:  None  (rabbit). 
Mutagenicity:  Negative.  Skin 
sensitization:  Positive  (guinea  pig). 

pn-mo 

Manufacturer.  Confidential. 

Chemical.  (G)  Substituted  alkylamide. 

Use/Production.  (G)  Open, 
nondispersive  use.  Prod,  range: 
Confidential. 

PM-MI 

Manufacturer.  Confidential. 
Chemical.  (G)  Substituted  alkylamide. 
Use/Production.  (G)  Open, 
nondispersive  use.  Prod,  range: 

Confidential. 

PM-^2 

Manufacturer.  Amoco  Chemical 
Company. 

Chemical.  (G)  Polyolefin-modified 
polyphthalamide. 

Use/Production.  (S)  Engineering 
polymers  for  use  in  the  manufacture  of 
articles.  Prod,  range:  Confidential. 

f  n-«63 

Manufacturer.  Amoco  Chemical 
Company. 

Chemical.  (G)  Polyolefin-modified 
polyphthalamide. 

Use/Production.  (S)  Engineering 
polymers  for  use  in  the  manufacture  of 
articles.  Prod,  range:  Confidential. 

P93-664 

Manufacturer,  Amoco  Chemical 
Company. 


Chemical.  (G)  Polyolefin-modified 
polyphthalamine. 

Use/Production.  (S)  Engineering 
polymers  for  use  in  the  manufacture  of 
articles.  Prod,  range:  Confidential. 

P9»-6es 

Manufacturer.  PCR  Inc. 

Chemical.  (G)  Trimethylsilylated 
amine. 

Use/Production.  (S)  Chemical 
intermediate.  Prod,  range:  ConfidentiaL 

pn-M* 

Manufacturer.  PCR  Inc. 

Chemical.  (G)  Trimethylsilylated 
amine. 

Use/Production.  (S)  Chemical 
intermediate.  Prod,  range:  Confidential. 

PU-W7 

Importer.  Wacker  Silicones 
Corporation. 

Cnemical.  (S)  Siloxanes  and  siUcones, 
di-Me,  hydroxy  terminated;  siloxanes 
and  silicones,  di-Me;  cyclohexanamine, 
M3-dimethoxy  methylsilyl) propyl. 

Use/Import.  (S)  Textile  softener 
emulsion  which  is  further  formulated  to 
textile  treatment  for  fabric.  Import 
range:  Confidential. 

PM-aes 

Importer.  BASF  Corporation. 

Chemical.  (S)  2-Propenoic  acid.  2- 
methyl-.  methyl  ester,  polymer  with 
ethenylbenzene  and  (1-methylethenyl) 
benzene. 

Use/Import.  (S)  Raw  material  of 
expandable  bead  for  lost  foam  casting. 
Import  range:  Confidential. 

pn-«69 

Importer.  Unichema  North  America. 

Chemical.  (G)  Polyol  ester  of  branched 
and  linear  fatty  acids. 

Use/Import.  (G)  Dispersive  use  and 
open,  nondispersive  use.  Import  range: 
Confidential. 

Toxicity  Data.  Acute  oral:  LD50  > 
5,000  mg/kg  (rat).  Acute  dermal:  LD50  > 
2,000  mg/kg  (rats).  Skin  irritation:  None 
(rabbit). 

P 93-670 

Manufacturer.  H.  B.  Fuller  Company. 

Chemical.  (G)  Polyester  isocyanate 
prepolymer. 

Use/Production.  (S)  Intermediate  in 
the  manufacture  of  the  adhesive.  Prod, 
range:  Confidential. 

P9J-S71 

Manufacturer.  H.  B.  Fuller  Company. 

Chemical.  (G)  Polyester  isocyanate 
prepolymer. 

Use/Production.  (S)  Intermediate  in 
the  manufacture  of  the  adhesive.  Prod. 
range:  Confidential. 

P93-a72 

Manufacturer.  H.  B.  Fuller  Company. 
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Chemical.  (G)  Polyester  isocyanate 
prepolymer. 

Use/Production.  (S)  Adhesive.  Prod, 
range:  Confidential. 

P9>-e73 

Manufacturer.  H.  B.  FuUw  Company. 

Chemical.  (G)  Polyester  isocyanate 
prepolymer. 

Use/Production.  (S)  Adhesive.  Prod, 
range;  Confidential. 

P  93-874 

Manufacturer.  H.  B.  Fuller  Company. 

Chemical.  (G)  Polyester  isocyanate 
prepolymer. 

Use  I  Production.  (S)  Adhesive.  Prod, 
range:  Confidential. 

P 93-875 

Manufacturer.  H.  B.  Fuller  Company. 

Chemical.  (G)  Polyester  isocyanate 
prepolymer. 

Use/Production.  (S)  Adhesive.  Prod, 
range:  Confidential. 

P 93-876 

Manufacturer.  H.  B.  Fuller  Company 
Chemical.  (G)  Polyester  isocyanate 

prepolymer. 
Use/Production.  (S)  Adhesive.  Prod. 

range:  Confidential. 

P 93-877 

Manufacturer.  H.  B.  Fuller,  Company. 

Chemical.  (G)  Polyester  isocyanate 
prepolymer. 

Use/Production.  (S)  Adhesive.  Prod, 
range:  Confidential. 

P  93-878 

Manufacturer.  Pi-Tech,  Inc. 

Chemical.  (S)  Zirconium  IV  tetrakis 
(mixed  fatty  Ct-C  30)  alcoholato. 

Use/Production.  (S)  Process  aid  for 
rigid  PVC.  Prod,  range:  Confidential. 

P 93-879 

Manufacturer.  Pi-Tech,  Inc. 

Chemical.  (S)  Zirconium  IV  bis 
(mixed  fatty  C17-C30-  alcoholato)  cycle 
diphosphato-0,0;  adduct  moles  tris 
Cir-Cii  alkyl  phosphite. 

Use/Production.  (S)  Process  aid  for 
rigid  PVC.  Prod,  range:  Confidential. 

P 93-880 

Manufacturer.  Champion 
Technologist.Inc. 

Chemical.  (G)  2-Hydroxy-1.2,3- 
propane  tricarboxylic  acid  salt  of  N- 
alkyltrimethylene  diamine. 

Use/Production.  (S)  Oilfield  water 
clarifier.  Prod,  range:  10,000-  50,000  kg/ 

yr- 

P93-M1 

Manufacturer.  Champion 
Technologies.  Inc. 

Chemical.  (G)  2-Hydroxy-l,2,3- 
propane  tricarboxylic  acid  salt  of  N- 
alkyl  tripropylenetetra  amine. 


Use/Production.  (S)  Oilfield  water 
clarifier.  Prod,  rangij:  10,000-  50.000  kg/ 

yr- 

P 93-882 

Manufacturer.  Ciba-Geigy 
Corporation. 

Chemical.  (G)  Ditlkyl  substituted 
carbonate. 

Use/Production.  IS)  Intermediate  in 
the  manufacture  of  a  pesticide.  Prod, 
range:  Confidential. 

P  93-883 

Manufacturer.  Ccnf  dential. 

Chemical.  (G)  Polyester  resin. 

Use/Production.  IS)  Intermediate  for 
electrical  insulatior  coating.  Prod, 
range:  Confidnetial 

PS3-884  i 

Importer.  D^ussi  Corporation. 

Chemical.  (S)  Sil.me. 
hexadecy  Itrimethoj^l- . 

Use/Import.  (S)  Surface  modification 
such  as  fillers,  glasr..  metal-oxide 
coupling  agent  in  nbber,  bituminous 
binder.  Import  range:  Confidential. 

Toxicity  Data.  Acutt;  oral:  LD50  > 
5.002  mg/kg  (rat),  /.cute  static:  LC50 
1,000  mg/1  96hr  (fttish  water  fish).  Eye 
irritation:  None  (rabbir).  Skin  irritation: 
Moderate  (rabbit). 

P 93-885 

Importer.  Craifidt^ntial. 

Chemical.  (G)  SuDstituted  phenol. 

Use/Import.  (S)  /.  component  of  the 
material  for  IC  fabr  cation.  Import  range: 
Confidential. 

p  93-886  i 

Manufacturer.  Ccmfi dential. 

Chemical.  (G)  SuDstituted  phenol. 

Use/Production.  .G)  A  component  of 
the  material  for  IC  labrication.  Prod, 
range:  Confidential. 


P 93-887 


Importer.  Confid'mtial. 

Chemical.  (G)  SuDstituted  phenol. 

Use/Import.  (S)  /.  component  of  the 
material  for  IC  fabr  cation.  Import  range: 
Confidential. 

P  93-888 

Importer.  Confid'jntial. 

Chemical.  (G)  Suastituted  phenol. 

Use/Import.  (G)  /k  component  of  the 
material  for  IC  fabr  cation.  Import  range: 
Confidential. 

P  93-889 

Importer.  Charkit  Chemical 
Corporation. 

Chemical.  (G)  Iron,  diamine 
naphthalene  disulfcmate  complexes. 

Use/Import.  (S)  Photographic  film 
dye.  Import  range:  '.50-600  kg/yr. 

P  93-890 

Manufacturer.  QemDesign 
Corporation. 


Chemical.  (G)  Disubstituted  diphenol 
oxide. 

Use/Production.  (S)  Organic  synthesis 
intermediate.  Prod,  range:  11,000- 
20,000  kg/yr. 

P 93-891 

Manufacturer.  Niemann  Associates. 

Chemical.  (G)  Alkyd  acrylic 
copolymer. 

Use/Production.  (S)  Used  as  a  binder 
in  ink  formulations.  Prod,  range: 
Confidential. 

P  93-892 

Manufacturer.  Confidential. 

Chemical.  (G)  Transition  metal  halide 
complex. 

Use/Production.  (G)  Site-limited 
intermediate.  Prod,  range:  Confidential. 

P  93-883 

Manufacturer.  Confidential. 

Chemical.  (S)  Transition  metal  halide 
complex. 

Use/Production.  (G)  Site-limited 
intermediate.  Prod,  range:  Confidential. 

P 93-894 

Manufacturer.  Eastman  Kodak 
Company. 

Chemical.  (G)  Disubstituted  amino 
azo  heterocylic  propanamide, 

Use/Production.  (G)  Nondispersive 
use  in  an  article.  Prod,  range:  1,000- 
5,000  kg/yr. 

Toxicity  Data.  Acute  oral:  LD50  5.000 
mg/kg  (rat).  Acute  dermal:  LD50  2  g/kg 
(rat).  Eye  irritation:  Slight  (rabbit).  Skin 
irritation:  Slight  (rabbit).  Skin 
sensitization:  Positive  (guinea  pig). 

P 93-895 

Importer.  Confidential. 

Chemical.  (G)  Beta-alanediacetic  acid. 

Use/Import.  (G)  Complexing  agent. 
Import  range:  Confidential. 

Toxicity  Data.  Acute  oral:  LD50  > 
2,200  mg/kg  (rat).  Acute  static:  EC50 
70.7  mg/1  48h  (daphnia  magna). 
Mutagenicity:  Negative. 

P 93-896 

Manufacturer.  Confidential. 

Chemical.  (G)  Polymeric  quaternary 
ammonium  chloride. 

Use/Production.  (G)  Aliphatic 
polyester  (protective  and  decorative). 
Prod,  range:  Confidential. 

P 93-897 

Manufacturer.  Confidential. 

Chemical.  (G)  Aliphatic  diol 
polyester. 

Use/Production.  (S)  Resin  for  coatings 
protective  decorative  Prod,  range: 
Confidential. 

P  93-898 

Manufacturer.  Confidential. 
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Chemical.  (G)  Dimer  modified 
polyester  resin  aliphatic  polyol  and 
dicarboxylic  acids. 

Use/Production.  (G)  Swimming  pool, 
recreational  fountains,  water  freshners, 
siufactant  and  cooking  tower.  Prod, 
range:  Confidential. 

P«>-M9 

Manufacturer.  Confidential. 

Chemical.  (G)  Polyether  functional 
acrylic  polymer. 

Use/Production.  (S)  Coatings.  Prod, 
range:  15.441-61,764  kg/yr. 

P  93-900 

Manufacturer  Confidential. 

Chemical.  (G)  Polyether  functional 
acrylic  polymer. 

Use/Production.  (S)  Coatings.  Prod, 
range:  15,441-61.764  kg/yr. 

P93-901 

Manufacturer.  Confidential. 

Chemical.  (G)  Polyether  functional 
acrylic  polymer. 

Use/Production.  (S)  Coatings.  Prod, 
range:  15,441-61.764  kg/yr. 

P  93-902 

Manufacturer.  Confidential. 

Chemical.  (G)  Polyether  functional 
acrylic  polymer. 

Use/Production.  (S)  Coatings.  Prod, 
range:  15,441-61.764  kg/yr. 

P93-903 

Manufacturer.  Confidential. 

Chemical.  (G)  Polyether  functional 
acrylic  polympr. 

Use/Production.  (S)  Coatings.  Prod, 
range:  15,441-61,764  kg/yr. 

P93-M4 

Manufacturer.  Confidential. 

Chemical.  (G)  Polyether  functional 
acrylic  polymer. 

Use/Production.  (S)  Coatings.  Prod, 
range:  15,441-61.764  kg/yr. 

P93-905 

Manufacturer.  Confidential. 

Chemical.  (G)  Polyether  functional 
acrylic  polymer. 

Use/Production.  (S)  Coatings.  Prod, 
range:  15,441-61,764  kg/yr. 

P93-«0« 

Manufacturer.  Confidential. 

Chemical.  (G)  Polyether  functional 
acrylic  polymer. 

Use/Production.  (S)  Coatings.  Prod, 
range:  15.441-61,764  kg/yr. 

P93-1W/ 

Manufacturer.  Confidential. 

Chemical.  (G)  Polyether  functional 
acrylic  polymer. 

Use/Production.  (S)  Coatings.  Prod, 
range:  15,441-61.764  kg/yr. 


PM-90* 


Manufacturer.  Confidential. 

Chemical.  (G)  Polyether  functional 
acrylic  polymer. 

Use/Production.  (S)  Coatings.  Prod, 
range:  15,441-61,764  kg/yr. 


P  93-909 


Manufacturer.  Confidential. 

Chemical.  (G)  Polyether  functional 
acrylic  polymer. 

Use/Production.  (S)  Coatings.  Prod, 
range:  15,441-61,764  kg/yr. 


P93-910 


Manufacturer.  Confidential. 

Chemical.  (G)  Polyether  functional 
acrylic  polymer. 

Use/Production.  (S)  Coatings.  Prod, 
range:  15,441-61.764  kg/yr. 

P  93-911 

Manufacturer.  Confidential. 

Chemical.  (G)  Polyether  functional 
acrylic  polymer. 

Use/Production.  (S)  Coatings.  Prod, 
range:  15,441-61.764  kg/yr. 

P  93-913 

Manufacturer.  Confidential. 

Chemical.  (G)  Polyether  functional 
acrylic  polymer. 

Use/Production.  (S)  Coatings.  Prod, 
range:  15,441-61.764  kg/yr. 

P  93-913 

Manufacturer.  Confidential. 

Chemical.  (G)  Polyether  functional 
acrylic  polymer. 

Use/Production.  (S)  Coatings.  Prod, 
range:  15.441-61,764  kg/yr. 

P  93-914 

Manufacturer.  Confidential. 

Chemical.  (G)  Polyether  functional 
acrylic  polymer. 

Use/Production.  (S)  Coatings.  Prod, 
range:  15,441-61,764  kg/yr. 

P9>-«1S 

Manufacturer.  Confidential. 

Chemical.  (G)  Polyether  functional 
acrylic  polymer. 

Use/Production.  (S)  Coatings.  Prod, 
range:  15,441-61.764  kg/yr. 

P93-91« 

Manufacturer.  Confidential. 

Chemical.  (G)  Polyether  functional 
acrylic  polymer. 

Use/Production.  (S)  Coatings.  Prod, 
range:  15,441-61,764  kg/yr. 

P93-«17 

Manufacturer.  Confidential. 

Chemical.  (G)  Polyether  functional 
acrylic  polymer. 

Use/Production.  (S)  Coatings.  Prod, 
range:  15,441-61.764  kg/yr. 

P 93-919 

Manufacturer.  Confidential. 


Chemical.  (G)  Polyether  functional 
acrylic  polymer. 

Use/Production.  (S)  Coatings.  Prod, 
range:  15.441-61.764  kg/yr. 

P93-919 

Manufacturer.  Confidential. 

Chemical.  (G)  Polyether  functional 
acrylic  polymer. 

Use/Production.  (S)  Coatings.  Prod. 
range:  15,441-61,764  kg/yr. 

P  93-920 

Manufacturer.  Confidential. 

Chemical.  (G)  Polyether  functional 
acrylic  polymer. 

Use/Production.  (S)  Coatings.  Prod, 
range:  15,441-61.764  kg/yr. 

P  93-921 

Manufacturer.  Confidential. 

Chemical.  (G)  Polyether  functional 
acrylic  polymer. 

Use/Production.  (S)  Coatings.  Prod, 
range:  15,441-61,764  kg/yr. 

P 93-923 

Manufacturer.  Confidential. 

Chemical.  (G)  Polyether  functional 
acrylic  polymer. 

Use/Production.  (S)  Coatings.  Prod, 
range:  15,441-61.764  kg/yr. 

P  93-^3 

Manufacturer.  Confidential. 

Chemical.  (G)  Polyether  functional 
acrylic  polymer. 

Use/Production.  (S)  Coatings.  Prod, 
range:  15,441-61,764  kg/yr. 

P 93-924 

Manufacturer.  Confidential. 

Chemical.  (G)  Polyether  functional 
acrylic  polymer. 

Use/Production.  (S)  Coatings.  Prod, 
range:  15.441-61,764  kg/yr. 

P93-92S 

Manufacturer.  Confidential. 

Chemical.  (G)  Polyether  funcuonal 
acirylic  polymer. 

Use/Production.  (S)  Coatings.  Prod, 
range:  15,441-61.764  kg/yr. 

P  93-926 

Manufacturer.  Confidential. 

Chemical.  (G)  Polyether  functional 
acrylic  polymer. 

Use/Production.  (S)  Coatings.  Prod, 
range:  15,441-61,764  kg/yr. 

P 93-927 

Manufacturer.  Confidential. 

Chemical.  (G)  Polyether  functional 
acrylic  polymer. 

Use/Production.  (S)  Coatings.  Prod, 
range:  15.441-61,764  kg/yr. 

P  93-928 

Manufacturer.  Confidential. 
Chemical.  (G)  Polyether  functional 
acrylic  polymer. 


Use/Production.  (S)  Coatings.  Prod, 
range:  15,441-61.764  kg/yr. 

P9>-»2» 

Manufacturer.  Confidential. 

Chemical.  (G)  Polyether  functional 
acrylic  polymer. 

Use/Production.  (S)  Coatings.  Prod, 
range:  15,441-61.764  kg/yr. 

P 93-930 

Manufacturer.  Confidential. 

Chemical.  (G)  Polyether  fiinctional 
acrylic  polymer. 

Use/Production.  (S)  Coatings.  Prod, 
range:  15,441-61.764  kg/yr. 

P  93-931 

Manufacturer.  Confidential. 

Chemical.  (G)  Polyether  fiinctional 
acrylic  polymer. 

Use/Production.  (S)  Coatings.  Prod, 
range:  15.441-61.764  kg/yr. 

P  93-932 

Manufacturer.  Confidential. 

Chemical.  (G)  Polyether  fiinctional 
acrylic  polymer. 

Use/Production.  (S)  Coatings.  Prod, 
range:  15.441-61.764  kg/yr. 

P93-933 

Manufacturer  Confidential. 

Chemical.  (G)  Polyether  fimctional 
acryhc  polymer. 

Use/Production.  (S)  Coatings.  Prod, 
range:  15.441-61,764  kg/yr. 

P93-934 

Manufacturer.  Confidential. 

Chemical.  (G)  Polyether  fimctional 
acrylic  polymer. 

Use/Production.  (S)  Coatings.  Prod, 
range:  15.441-61,764  kg/yr. 

Dated:  August  31, 1993. 

George  A.  Boaina, 

Acting  Director.  Information  Management 
Division.  Office  of  Pollution  Prevention  and 
Toxics. 

[FR  Doc.  93-21990  Filed  9-8-93;  8:45  am] 
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[OPPTS-59968;  FRL-4631-11 

Certain  Chemicals;  Premanufacture 
Notices 

AGENCY:  Environmental  Protection 
Agency  (EPA). 
ACTION:  Notice. 

SUMMARY:  Section  5(a)(1)  of  the  Toxic 
Substances  Control  Act  (TSCA)  requires 
any  person  who  intends  to  manufacture 
or  import  a  new  chemical  substance  to 
submit  a  premanufacture  notice  (PMN) 
to  EPA  at  least  90  days  before 
manufacture  or  import  commences. 


Statutory  requirement  for  section 
5(a)(1)  premanufactuj  e  notices  are 
discussed  in  the  final  nile  published  in 
the  Federal  Register  of  V!ay  13, 1983  (48 
FR  21722).  In  the  Federal  Register  of 
November  11, 1984.  (i9  FR  46066)  (40 
CFR  723.250).  EPA  published  a  rule 
which  granted  a  limited  exemption  fi'om 
certain  PMN  requirements  for  certain 
types  of  polymers.  Nc  tices  for  such 
polymers  are  reviewed  b)  EPA  within 
21  days  of  receipt.  This  notice 
announces  receipt  of  16  such  PMN(s) 
and  provides  a  summ  iry  of  each. 

DATES:  Close  of  review/  periods: 

Y93-139.  93-140.  S3-141.  May  31, 
1993. 

Y  93-1 42.  ]une  9.  1 J93 
7  93-143,  Junes.  1)93 

Y 93-144.  93-145.  P3-:46.  93-147. 
93-148.  93-149.  93-130.  'une  10. 1993 

Y  93-151.  93-152,  P3-:53.  93-154. 
June  14,  1993. 

FOR  FURTHER  INFORMA'ION  CONTACT: 
Susan  B.  Hazen.  Director, 
Environmental  Assistmca  Division  (TS- 
799),  Office  of  Pollution  Prevention  and 
Toxics.  Environmental  Protection 
Agency.  Rm.  E-545.  431  M  St..  SW.. 
Washington.  DC.  20460  (202)  554-1404, 
TDD  (202)  554-0551. 
SUPPLEMENTARY  INFORfAATION:  The 
following  notice  contc  ins  information 
extracted  from  the  noiiCOifidential 
version  of  the  submiss  ior  provided  by 
the  manufacturer  on  tlie  PMNs  received 
by  EPA.  The  complete  nonconfidential 
document  is  available  fi-om  the  OPPT 
Document  Control  Office-  (TS-790). 
Rm.  ETG-099,  at  the  aDO\  e  address 
between  8  a.m.  and  neon  and  1  p.m.  and 
4  p.m.,  Monday  throuj;h  Friday, 
excluding  legal  holidays. 

Y9J-139 

Manufacturer.  Reickhold  Chemicals, 
Inc. 

Chemical.  (G)  Unsat  orated  polyester. 

Use/Production.  (S)  CJeneral  purpose 
laminating  resin  Prod,  range: 
Confidential. 

Y 93-1 40  I 

Manufacturer.  Polacryl,  Inc. 

Chemical.  (G)  Neutrali:»d  acrylic 
polymer. 

Use/Production.  (G)  Used  to  control 
the  viscosities  of  watei  be  sed  slurries  of 
calcium  carbonate,  clays,  and  mineral 
pigments.  Prod,  range:  Confidential. 

Y  99-141 

Manufacturer.  Amette  Jmited,  Inc. 

Chemical.  (G)  Esterifiet  polyol: 
carboxylated  polyol. 

Use/Production.  (G)  Su-factant  for 
water  based  coatings.  Frod.  range: 
Confidential. 


VM-142 

Manufacturer.  Reichhold  Chemicals, 
Inc.. 

Chemical.  (G)  Unsaturated  polyester 
resin. 

Use/Production.  (S)  Panel  resin.  Prod, 
range:  Confidential. 

Y  93-143 

Importer.  Elf  Atochem  North  America. 

Chemical.  (S)  Azacyclotridecan-z-one 
hexamethylene  diamine;  1,9- 
nonanedoic  acid. 

Use/Import.  (S)  Hot  melt  adhesive. 
Import  range:  25.000-50.000  kg/yr. 

Y  9^144 

Manufacturer.  Confidential. 
Chemical.  (G)  Unsaturated  polyester. 
Use/Import.  (S) 

Y  93-1 4S 

Manufacturer.  Confidential. 
Chemical.  (G)  Medium  oil  alkyd  resin. 
Use/Production.  (S)  Baking  finishes 
for  metals.  Prod,  range:  Confidential. 

Y  93-146 

Manufacturer.  Confidential. 
Chemical.  (G)  Short  oil  alkyd. 
Use/ Production.  (S)  Baking  finishes. 
Prod,  range:  Confidential. 

Y  93-147 

Manufacturer.  Confidential. 

Chemical.  (G)  Water-reducible  alkyd 
resin. 

Use/Production.  (S)  Water-thinned 
clear  and  pigmented  coatings.  Prod, 
range:  Confidential. 

Y 93-140 

Manufacturer.  Confidential. 
Chemical.  (G)  Medium  oil  alkyd. 
Use/Production.  (S)  Industrial  baking 
finishes.  Prod,  range:  Confidential. 

Y  93-149 

Manufacturer.  Confidential. 

Chemical.  (G)  Short  oil  soybean  alkyd 
resin. 

Use/Production.  (S)  Baking  coatings 
for  metal.  Prod,  range:  Confidential. 

Y 93-150 

Manufacturer.  Confidential. 

Chemical.  (G)  Water  reducible  alkyd. 

Use/Production.  (S)  Water-thinned 
clear  and  pigmented  coatings.  Prod, 
range:  Confidential. 

Y  93-151 

Manufacturer.  Confidential. 

Chemical.  (G)  Solvent  free,  modified 
polysiloxane. 

Use/Production.  (G)  Defoamer  in 
coating  agents  for  contained  uses.  Prod, 
range;  Confidential. 

Y9>-152 

Manufacturer.  Franklin  International. 
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Chemical.  (G)  Acrylate-vinyl  acetate 
copolymer  dispersion. 

Use/Production.  (S)  Permanent 
pressure  sensitive  adhesive.  Prod,  range; 
74,000-98,000  kg/yr. 

Vt3-1S3 

Manufacturer.  MSP  Technology. 

Chemical.  (G)  Condensate  of  fatty  and 
hydroxylated  fatty  acids  with 
epoxidized  oil. 

Use/Production.  (S)  Coatings,  vehicle 
formulation  chemical  intermediate. 
Prod,  range:  Confidential. 

V93-1«4 

Manufacturer  MSP  Technology. 
Chemical.  (G)  Fatty  acid-hydroxy  acid 
condensate. 

Dated  August  31, 1993. 

George  A.  Bonina. 

Acting  Director,  Information  Management 
Division,  Office  of  Pollution  Prevention  and 
Toxics. 

[FR  Doc.  93-21991  Filed  9-&-93;  8;45  am] 
BILUNG  CODE  (560-50-f 


[FRL-4726-9] 

Proposed  Assessment  of  Clean  Water 
Act  Class  II  Administrative  Penalty  to 
Hallmark  Circuits,  Inc.,  and 
Opportunity  To  Comment 

AGENCY:  Environmental  Protection 

Agency. 

ACTION:  Notice  of  proposed 

administrative  penalty  assessment  and 

opportunity  to  comment. 

SUMMARY:  EPA  is  providing  notice  of 
proposed  administrative  penalty 
assessment  for  alleged  violations  of  the 
Clean  Water  Act.  EPA  is  also  providing 
notice  of  opportunity  to  comment  on  the 
proposed  assessment. 

Under  33  U.S.C.  1319(g).  EPA  is 
authorized  to  issue  orders  assessing 
civil  penalties  for  various  violations  of 
the  Act.  EPA  may  issue  these  orders 
after  the  commencement  of  either  a 
Class  I  or  Class  II  penalty  proceeding. 
EPA  provides  public  notice  of  the 
proposed  assessments  pursuant  to  33 
U.S.C.  1319(g)(4)(a). 

Class  II  proceedings  are  conducted 
under  EPA's  Consolidated  Rules  of 
Practice  Governing  the  Administrative 
Assessment  of  Civil  Penalties  and  the 
Revocation  and  Suspension  of  Permits. 
40  CFR  part  22.  The  procedures  through 
which  the  public  may  submit  written 
comment  on  a  proposed  Class  n  order 
or  participate  in  a  Class  11  proceeding, 
and  the  Procedures  by  which  a 
Respondent  may  request  a  hearing,  are 
set  forth  in  the  Consolidated  Rules.  The 
deadline  for  submitting  public  comment 


on  a  proposed  Class  II  order  is  thirty 
days  after  publication  of  this  notice. 

On  the  date  identified  below,  EPA 
commenced  the  following  Class  II 
proceeding  for  the  assessment  of 
penalties: 

In  the  Matter  of  Hallmark  Circuits. 
Inc.,  located  at  5330  Eastgate  Mall  Road, 
San  Diego,  California;  EPA  Docket  No. 
CWA-Ui-FY93-44;  filed  on  August  24, 
1993,  with  Mr.  Steven  Armsey,  Regional 
Hearing  Clerk,  U.S.  EPA.  Region  9,  75 
Hawthorne  Street.  San  Francisco, 
California  94105.  (415)  744-1389; 
proposed  penalty  of  $110,000  for  failure 
to  comply  with  the  categorical 
pretreatment  standards  and 
requirements  for  new  source  metal 
finishers  (40  CFR  part  433). 
FOR  FURTHER  INFORMATION  CONTACT: 
Persons  wishing  to  receive  a  copy  of 
EPA's  Consolidated  Rules,  review  of  the 
complaint  or  other  documents  filed  in 
this  proceeding,  comment  upon  a 
proposed  assessment,  or  otherwise 
participate  in  the  proceeding  should 
contact  the  Regional  Hearing  Clerk 
identified  above.  The  administrative 
record  for  this  proceeding  is  located  in 
the  EPA  Regional  Office  identified 
above,  and  the  file  will  be  open  for 
public  inspection  during  normal 
business  hours.  All  information 
submitted  by  the  respondent  is  available 
as  part  of  the  administrative  record, 
subject  to  provisions  of  law  restricting 
public  disclosure  of  confidential 
information.  In  order  to  provide 
opportunity  for  public  comment,  EPA 
will  issue  no  final  order  assessing  a 
penalty  in  these  proceedings  prior  to 
thirty  (30)  days  after  the  date  of 
pubhcation  of  this  notice. 

Dated:  August  24, 1993. 
WiUiam  H.  Pierce. 

Acting  Director,  Water  Management  Division. 
[FR Doc.  93-21987 Filed 9-«-93;  845 am] 

BlUiNG  CODE  IStO-tO-f 


FEDERAL  COMMUNICATIONS 
COMMISSION 

[Report  No.  1963] 

Application  for  Review  of  Action  in 
Rulemaking  Proceeding   - 

September  2, 1993. 

Application  For  Review  has  been  filed 
in  the  Commission  rulemaking 
proceeding  listed  in  this  Public  Notice 
and  published  pursuant  to  47  CFR 
1.429(e).  The  full  text  of  this  document 
is  available  for  viewing  and  copying  in 
room  239, 1919  M  Street,  NW.. 
Washington,  DC  or  may  be  purchased 
from  the  Commission's  copy  contractor 
ITS,  Inc.  (202)  857-3800.  Opposition  to 


this  petition  must  be  filed  September 
24, 1993.  See  1.4(b)(1)  of  the 
Commission's  rules  (47  CFR  1.4(b)(1)). 
Replies  to  an  opposition  must  be  filed 
within  10  days  after  the  time  for  filing 
oppositions  has  expired. 

Subject:  Amendment  of  73.202(b)  of 
the  Commission's  Rules,  Table  of 
Allotments  FM  Broadcast  Stations 
(Prineville  and  Sisters,  Oregon)  (MM 
Docket  No.  92-3.  RM  No.  7874  and 
7958). 

Number  of  Petitions  Filed:  1. 

Federal  Communications  Commission. 

William  F.  Caton. 

Acting  Secretary. 

|FR  Doc.  93-21868  Filed  9-«-93;  8:45  amj 

BltUNC  COOE  <7ia-01-«l 


FEDERAL  RESERVE  SYSTEM 

Federal  Open  Market  Committee; 
Domestic  Policy  Directive  of  July  6-7, 
1993 

In  accordance  with  §  271.5  of  its  rules 
regarding  availability  of  information  (12 
CFR  part  271),  there  is  set  forth  below 
the  domestic  policy  directive  issued  by 
the  Federal  Open  Market  Committee  at 
its  meeting  held  on  July  6-7, 1993.»  The 
directive  was  issued  to  the  Federal 
Reserve  Bank  of  New  York  as  follows: 

The  information  reviewed  at  this  meetings 
suggests  that  the  economic  expansion  has 
picked  up  somewhat  in  recent  nK)nths  from 
the  very  slow  pace  of  the  first  quarter.  Total 
nonfarm  payroll  employment  changed  little 
in  June  after  registering  substantial  gains  in 
April  and  May,  and  the  civilian 
unemployment  rate  edged  up  to  7.0  percent 
in  June.  Industrial  production  has  changed 
little  on  t>alanc8  over  the  last  few  months. 
Real  consumer  expenditures  edged  higher  in 
May  after  a  sizable  rise  in  April  but  have 
increased  only  slightly  thus  far  this  year. 
Housing  starts  turned  up  in  April  ft-om  a 
depressed  first-quarter  pace  and  rose 
somewhat  further  in  May.  Incoming  data 
suggest  a  continued  brisk  advance  in  outlays 
for  business  equipment,  while  nonresidential 
construction  has  remained  soft.  The  nominal 
U.S.  merchandise  trade  deficit  was  about 
unchanged  in  April  but  substantially  larger 
than  its  average  rate  in  the  first  quarter. 
Consumer  and  producer  prices  were  about 
unchanged  in  May,  but  for  the  year  to  date 
inflation  has  been  more  rapid  than  in  the 
second  half  of  1992. 

Short-term  interest  rates  have  changed 
little  since  the  Committee  meeting  on  May  18 
while  l>ond  yields  have  declined  somewhat. 
In  foreign  exchange  markets,  the  trade- 


1  Copies  of  the  Minutes  of  the  Federal  Open 
Market  Committee  Meeting  of  )uly  6-7, 1993.  which 
include  the  domestic  policy  directive  issued  at  that 
meeting,  are  available  upon  request  to  the  Board  of 
Governors  of  the  Federal  Reserve  System, 
Washington.  O.C.  20551.  The  minutes  are  published 
in  the  Federal  Reserve  Bulletin  and  in  the  Board's 
annual  report. 
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weighted  value  of  the  dollar  in  terms  of  the 
other  G-10  currencies  increased  on  balance 
over  the  intenneeting  period. 

After  contracting  during  the  first  quarter, 
M2  and  M3  expanded  appreciably  over  the 
second  quarter.  For  the  year  through  June, 
growth  of  the  two  aggregates  was  below  the 
lower  ends  of  the  ranges  established  by  the 
Committee  for  1993.  Total  domestic 
nonfinancial  debt  expanded  somewhat 
further  through  April. 

The  Federal  Open  Market  Committee  seeks 
monetary  and  financial  conditions  that  will 
foster  price  stability  and  promote  sustainable 
growth  in  output  In  furtherance  of  these 
objectives,  the  Committee  at  this  meeting 
lowered  the  ranges  It  had  established  in 
February  for  growth  of  M2  and  M3  to  ranges 
of  1  to  S  percent  and  0  to  4  percent 
respectively,  measured  from  the  fourth 
quarter  of  1992  to  the  fourth  quarter  of  1993. 
The  Committee  anticipated  that 
developments  contributing  to  unusual 
velocity  increases  would  persist  over  the 
balance  of  the  year  and  that  money  growth 
within  these  lower  ranges  would  be 
consistent  with  its  broad  policy  objectives. 
The  monitoring  range  for  growth  of  total 
domestic  nonfinancial  debt  also  was  lowered 
to  4  to  8  percent  for  the  year.  For  1994,  the 
Committee  agreed  on  tentative  ranges  for 
monetary  growth,  measured  from  the  fourth 
quarter  of  1993  to  the  fourth  quarter  of  1994. 
of  1  to  5  percent  for  M2  and  0  to  4  percent 
for  M3.  The  Committee  provisionally  set  the 
monitoring  range  for  growth  of  total  domestic 
nonfinancial  debt  at  4  to  B  percent  for  1994. 
The  behavior  of  the  monetary  aggregates  will 
continue  to  be  evaluated  in  the  light  of 
progress  toward  price  level  stability, 
movements  in  their  velocities,  and 
developments  in  the  economy  and  financial 
markets. 

In  the  implementation  of  policy  for  the 
immediate  future,  the  Committee  seeks  to 
maintain  the  existing  degree  of  pressure  on 
reserve  positions.  In  the  context  of  the 
Committee's  long-run  objectives  for  price 
stability  and  sustainable  economic  growth, 
and  giving  careful  consideration  to  economic, 
financial,  and  monetary  developments, 
slightly  greater  reserve  restraint  would  or 
slightly  lesser  reserve  restraint  might  be 
acceptable  in  the  intermeeting  period.  The 
contemplated  reserve  conditions  are 
expected  to  be  consistent  with  modest 
gro%vth  In  the  broader  monetary  aggregates 
over  the  third  quarter. 

By  order  of  the  Federal  Open  Market 
Committee,  September  2, 1993. 
Normand  Bernard. 

Deputy  Secretary,  Federal  Open  Market 
Ck>mmittee. 

(FR  Doc.  93-22030  Filed  9-8-93;  8^45  ami 
BiLLMG  cooe  mtHii-f 


Warren  E.  and  Gladys  R.  Bathke; 
Change  in  Bank  Control  Notices; 
Acquisitions  of  Shares  o(  Banks  or 
Bank  Holding  Companies 

The  notificants  listed  below  have 
applied  under  the  Change  in  Bank 
Control  Act  (12  U.S.C.  1817(j))  and  § 


225.41  of  the  Board's  Roguiation  Y  (12 
CFR  225.41)  to  acquire  \  brjik  or  bank 
holding  company.  The  actors  that  are 
considered  in  acting  on  thf  notices  are 
set  forth  in  paragraph  7  of  iJie  Act  (12 
U.S.C.  1817(j)(7)). 

The  notices  are  avaih  ble  for 
immediate  inspection  a.  the  Federal 
Reserve  Bank  indicated  Once  the 
notices  have  been  accej  tec  for 
processing,  they  will  al  ;o  be  available 
for  inspection  at  the  off  ces  of  the  Board 
of  Governors.  Interestec  persons  may 
express  their  views  in  vmt  ng  to  the 
Reserve  Bank  indicated  for  that  notice 
or  to  the  offices  of  the  £  oaid  of 
Governors.  Comments  must  be  received 
not  later  than  Septemb«  r  29, 1993. 

A.  Federal  Reserve  Banl.  of  Kansas 
City  (John  E.  Yorke,  Senior  Vice 
President)  925  Grand  Avenue.  Kansas 
City.  Missouri  64198: 

1.  Warren  E.  and  Gla  iys  R.  Bathke, 
Omaha.  Nebraska;  to  acquire  25  percent 
of  the  voting  shares  of  J  tap  let  on 
Investment  Co..  Stapleton,  Nebraska, 
and  thereby  indirectly  require  Bank  of 
Stapleton,  Stapleton,  Nebraska. 

Board  of  Governors  of  tJ  e  Federal  Reserve 
System,  September  2. 199  i. 
lennifer  ].  Johnson, 
Associate  Secretary  of  the  3oa-d. 
[FR  Doc.  93-22032  Filed  9  8-93;  8:45  am) 
WLUNQ  cooc  m^oi-f 


Bergen  North  nnancial,  M.H.C.,  et  al.; 
Formations  of;  Acquis  tioris  by;  and 
Mergers  of  Bank  Holding  Companies 

The  companies  listec  in  this  notice 
have  applied  for  the  Beard  s  approval 
under  section  3  of  the  Hani:  Holding 
Company  Act  (12  U.S.C.  1«42)  and  § 
225.14  of  the  Board's  Ragulation  Y  (12 
CFR  225.14)  to  become  a  bink  holding 
company  or  to  acquire  i  benk  or  bank 
holding  company.  The  factors  that  are 
considered  in  acting  or  th(  applications 
are  set  forth  in  section  }(c)  of  the  Act 
(12  U.S.C.  1842(c)). 

Each  application  is  available  for 
immediate  inspection  « t  the  Federal 
Reserve  Bank  indicatec .  Oice  the 
application  has  been  ai;cepted  for 
processing,  it  will  also  be  £  vailable  for 
inspection  at  the  offices  of  the  Board  of 
Governors.  Interested  jiersons  may 
express  their  views  in  Ariting  to  the 
Reserve  Bank  or  to  the  offi  2es  of  the 
Board  of  Governors.  Aiy  comment  on 
an  application  that  requests  a  hearing 
must  include  a  statemont  of  why  a 
written  presentation  would  not  suffice 
in  lieu  of  a  hearing,  id  mtifying 
specifically  any  questions  of  fact  that 
are  in  dispute  and  sunima"izing  the 
evidence  that  would  b  9  presented  at  a 
hearing. 


Unless  otherwise  noted,  comments 
regarding  each  of  these  applications 
must  be  received  not  later  than  October 
1.1993. 

A.  Federal  Reserve  Bank  of  New 
York  (William  L.  Rutledge.  Vice 
President)  33  Liberty  Street,  New  York. 
New  York  10045: 

1.  Bergen  North  Financial,  M.H.C., 
Westwood.  New  Jersey;  to  become  a 
bank  holding  company  by  acquiring 
between  57.9  and  63.2  percent  of  the 
voting  shares  of  Westwood  Savings 
Bank,  Westwood.  New  Jersey. 

2.  GP  Financial  Corp.,  Flushing.  New 
York;  to  become  a  bank  holding 
company  by  acquiring  100  percent  of 
the  voting  shares  of  The  Green  Point 
Savings  Bank.  Brooklyn,  New  York. 

B.  Federal  Reserve  Bank  of 
Philadelphia  (Thomas  K.  Desch,  Vice 
President)  100  North  6th  Street. 
Philadelphia,  Pennsylvania  19105: 

1.  CoreStates  Financial  Corp., 
Philadelphia.  Pennsylvania;  to  merge 
with  Inter  Community  Bancorp. 
Springfield.  New  Jersey,  and  thereby 
indirectly  acquire  Inter  Community 
Bank.  Springfield,  New  Jersey. 

C.  Feaeral  Reserve  Bank  of  Qeveland 
(John  J.  Wixted.  Jr..  Vice  President)  1455 
East  Sixth  Street.  Cleveland,  Ohio 
44101: 

1.  FS-A  Financial  Company, 
Kittanning.  Pennsylvania;  and  Snyder 
Holding  Corporation.  Kittanning. 
Pennsylvania;  to  acquire  an  additional 
3.5  percent  of  the  voting  shares  of  The 
Farmers  National  Bank  of  Kittanning. 
Kittanning.  Pennsylvania,  for  a  total  of 
45.5  pert»nt. 

D.  Federal  Reserve  Bank  of  Atlanta 
(Zane  R.  Kelley.  Vice  President)  104 
Marietta  Street,  N.W..  Atlanta,  Georgia 
30303: 

1.  The  Peoples  BancTrust  Company, 
Inc.,  Selma,  Alabama;  to  acquire  65.8 
percent  of  the  voting  shares  of  CeeBee 
Corporation,  Prattville,  Alabama,  and 
thereby  indirectly  acquire  The  Citizens 
Bank  of  Prattville,  Prattville,  Alabama. 

2.  SBT Bancshares.  Inc.,  Golden 
Meadow,  Louisiana;  to  become  a  bank 
holding  company  by  acquiring  100 
percent  of  the  voting  shares  of  State 
Bank  &  Trust  Company  of  Golden 
Meadow,  Golden  Meadow.  Louisiana. 

E.  Federal  Reserve  Bank  of  Chicago 
(James  A.  Bluemle,  Vice  President)  230 
South  LaSalle  Street,  Chicago,  Illinois 

60690: 

1.  First  Southeast  Banking  Limited 
Partnership,  Las  Vegas,  Nevada;  to 
become  a  bank  holding  company  by 
acquiring  100  percent  of  the  voting 
shares  of  First  Southeast  Banking 
Corporation,  Lake  Geneva.  Wisconsin, 
and  thereby  indirectly  acquire  First 
Bank  Southeast  of  Lake  Geneva.  N.A., 
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Lake  Geneva.  Wisconsin,  and  First  Bank 
Southeast,  N.A..  Milwaukee,  Wisconsin. 

2.  Heritage  Bancshares  Group,  Inc., 
Minneapolis,  Minnesota;  to  become  a 
bank  holding  company  by  acquiring  100 
percent  of  the  voting  shares  of  Geiger 
Corporation,  Minneapolis,  Minnesota, 
and  thereby  indirectly  acquire  Heritage 
Bank,  N.A.,  Holstein,  Iowa;  and  Heritage 
Bancshares  Corporation,  Willmar, 
Minnesota,  and  thereby  indirectly 
acquire  Heritage  Bank.  N.A.,  Willmar, 
Minnesota. 

F.  Federal  Reserve  Bank  of  St.  Louis 
(Randall  C.  Sumner,  Vice  President)  411 
Locust  Street,  St.  Louis,  Missouri  63166: 

1.  Market  Street  Bancshares.  Inc., 
McLeansboro.  Illinois;  to  acquire  at  least 
51  percent  of  the  voting  shares  of  Wayne 
County  Bank  and  Trust  Company, 
Fairfield,  Illinois. 

G.  Federal  Reserve  Bank  of 
Minneapolis  (James  M.  Lyon,  Vice 
President)  250  Marquette  Avenue, 
Minneapolis,  Minnesota  55480: 

1.  State  Bank  ofHawley  Employee 
Stock  Ownership  Plan  &■  Tni.'it,  Hawley, 
Minnesota;  to  become  a  bank  holding 
company  by  acquiring  an  additional 
13.44  percent  of  the  voting  shares  of 
Bankshares  ofHawley,  Inc.,  Hawley, 
Minnesota,  for  a  total  of  30.02  p«ircent, 
and  thereby  indirectly  acquire  State 
Bank  ofHawley,  Hawley,  Minnesota. 

H.  Federal  Reserve  Bank  of  Kansas 
City  (John  E.  Yorke,  Senior  Vice 
President)  925  Grand  Avenue,  Kansas 
City.  Missouri  64198: 

1.  Centennial  Bank  Holdings,  Inc., 
Eaton,  Colorado;  to  acquire  100  percent 
of  the  voting  shares  of  Farmers 
Industrial  Bank,  Eaton,  Colorado. 

L  Federal  Reserve  Bank  of  Dallas 
(Genie  D.  Short,  Vice  President)  2200 
North  Pearl  Street,  Dallas.  Texas  75201- 
2272: 

1.  Farmersville  Bancshares,  Inc., 
Farmersville,  Texas;  to  acquire  100 
percent  of  the  voting  shares  of  First 
McKinney  Bancshares,  Inc.,  McKinney, 
Texas,  and  thereby  indirectly  acquire 
First  Bank,  McKinney,  Texas. 

Board  of  Governors  of  the  Federal  Reserve 
System,  September  2, 1993. 
Jennifer  |.  Johnaon. 
Associate  Secretary  of  the  Board. 
[FR  Doc  93-22033  Filed  9-«-93:  8:45  am] 
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First  Commerce  Corporation,  et  aL; 
Formations  of;  Acqulaitiona  by;  and 
Mergers  of  Bank  Holding  Com|3anias 

The  companies  listed  in  this  notice 
have  applied  for  the  Board's  approval 
under  section  3  of  the  Bank  Holding 
Company  Act  (12  U.S.C.  1842)  and  S 
225.14  of  the  Board's  Regulation  Y  (12 


CFR  225.14}  to  become  a  benk  holding 
company  or  to  acquire  a  bank  or  bank 
holding  company.  The  factors  that  are 
considered  in  acting  on  the  applications 
are  set  forth  in  section  3(c)  of  the  Act 
(12  U.S.C  1842(c)). 

Each  application  is  available  for 
immediate  inspection  at  the  Federal 
Reserve  Bank  indicated.  Once  the 
application  has  been  accepted  for 
processing,  it  will  also  be  available  for 
inspection  at  the  offices  of  the  Board  of 
Governors.  Interested  persons  may 
express  their  views  in  writing  to  the 
Reserve  Bank  or  to  the  offices  of  the 
Board  of  Governors.  Any  comment  on 
an  appUcation  that  requests  a  hearing 
must  include  a  statement  of  why  a 
written  presentation  would  not  suffice 
in  Ueu  of  a  hearing,  identifying 
specifically  any  questions  of  £act  that 
are  in  dispute  and  summarizing  the 
evidence  that  would  be  presented  at  a 
hearing. 

Unless  otherwise  noted,  comments 
regarding  each  of  these  applications 
must  be  received  not  later  than  October 
4,1993. 

A.  Federal  Reserve  Bank  of  Atlanta 

(Zane  R.  Kelley.  Vice  President)  104 
Marietta  Street,  N.W.,  Atlanta,  Georgia 
30303: 

1 .  First  Commerce  Corporation,  New 
Orleans,  Louisiana;  to  acquire  100 
percent  of  the  voting  shares  of  First 
Acadiana  National  Bancshares,  Inc., 
Opelousas,  Louisiana,  and  thereby 
indirectly  acquire  First  Acadiana 
National  Bank,  Opelousas,  Louisiana. 

B.  Federal  Reserve  Bank  of  SL  Loais 

(Randall  C.  Sumner,  Vice  President)  411 
Locust  Street.  St.  Louis,  Missouri  63166: 

1.  National  City  Bancshares,  Inc., 
Evansville,  Indiana;  to  merge  with 
Lincolnland  Bancorp,  Inc.,  Dale, 
Indiana,  and  thereby  indirectly  acquire 
Lincolnland  Bank,  Dale,  Indiana. 

2.  National  City  Bancshares,  Inc., 
Evansville.  Indiana;  to  merge  with  Sure 
Financial  Corporation,  Washington, 
Indiana,  and  thereby  indirectly  acquire 
The  Bank  of  Mitchell,  Mitchell,  Indiana; 
The  Spurgeon  State  Bank,  Spurgeon. 
Indiana;  State  Bank  of  Washington. 
Washington,  Indiana;  and  The  Pike 
County  Bank,  Petersburg,  Indiana. 

C  Federal  Reserve  Bank  of  Kansas 

aty  (John  E.  Yorke,  Senior  Vice 
President)  925  Grand  Avenue,  Kansas 
Qty,  Missouri  64198: 

I.  UB,  Inc.,  Unadilla,  Nebraska;  to 
become  a  bank  holding  company  by 
acquiring  80  percent  of  the  voting  shares 
of  The  First  National  Bank,  Unadilla. 
Nebraska. 


Board  of  Governors  of  the  Federal  Reserw 
System.  September  2, 1993. 

Jennifer  J.  Johnaon. 

Associate  Secretary  of  the  Board. 

[FR  Doc  93-22034  Filed  9^93;  8:45  ami 

aiuMa  cooe  t>i»«i-f 


The  Green  Point  Savings  Bank 
Employee  Stock  Ownership  Trust,  at 
al^  Ctiange  in  Bank  Control  Notices; 
Aoqulsitlona  of  Sharea  of  Banka  or 
Bank  Holding  Companiea 

The  notificants  listed  oelow  have 
applied  under  the  Change  in  Bank 
Control  Act  (12  U.S.C.  1817(j))  and  § 
225.41  of  the  Board's  Regulation  Y  (12 
CFR  225.41)  to  acquire  a  bank  or  bank 
holding  company.  The  factors  that  are 
considered  in  acting  on  the  notices  are 
set  forth  in  paragraph  7  of  the  Act  (12 
U.S.C.  1817(j)(7)). 

The  notices  are  available  for 
immediate  inspection  at  the  Federal 
Reserve  Bank  indicated.  Once  the 
notices  have  been  accepted  for 
processing,  they  will  also  be  available 
for  inspection  at  the  offices  of  the  Board 
of  Governors.  Interested  persons  may 
express  their  views  in  writing  to  the 
Reserve  Bank  indicated  for  that  notice 
or  to  the  offices  of  the  Board  of 
Governors.  Comments  must  be  received 
not  later  than  September  28, 1993. 

A.  Federal  Reserve  Bank  of  New 
York  (William  L.  Rutledge,  Vice 
President)  33  Liberty  Street,  New  York, 
New  Yoik  10045: 

I.  The  Green  Point  Savings  Bank 
Employee  Stock  Ownership  Trust, 
Flushing,  New  York,  to  acquire  15 
percent,  and  The  Green  Point  Savings 
Bank  Incentive  Savings  Trust,  Flushing, 
New  York,  to  acquire  1.7  percent  of  the 
voting  shares  of  GP  Financial  Corp., 
Flushing,  New  York,  and  thereby 
indirectly  acquire  The  Green  Point 
Savings  Bank,  Brooklyn,  New  York. 

B.  Federal  Reserve  Bank  of 
Minneapolis  (James  M.  Lyon,  Vice 
President)  250  Marquette  Avenue, 
Minneapolis,  Minnesota  55480: 

l.V.G.  Schaffer,  Children's  Trust, 
V.G.  Schaffer,  Grandchildren's  Trust; 
and  Jack  Bryan  Schaffer,  as  trustee,  St. 
Paul,  Minnesota;  to  acquire  an 
additional  57.6  percent  of  the  voting 
shares  of  Balaton  Agency,  Inc.,  Balaton, 
Minnesota,  and  thereby  indirectly 
acquire  21st  Century  Bank,  Balaton, 
Minnesota. 

Board  of  Governors  of  the  Federal  Reserve 
System,  September  2, 1993. 
Jennifer  J.  Johnson, 
Associate  Secretary  of  the  Board. 
(FR  Doc.  93-22035  Piled  9-8-93:  8:45  am) 
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NationsBank  Corporation,  at  al.; 
Acquisitions  of  Companlas  Engaged  tn 
Permlssit>ie  Nonbanldng  Activities 

The  orsanizations  listed  in  this  notice 
have  applied  under  §  225.23(a)(2)  or  (f) 
of  the  Boards  Regulation  Y  (12  CFR 
225.23(a)(2)  or  (f))  for  the  Board's 
approval  under  section  4(c)(8)  of  the 
Bank  Holding  Company  Act  (12  U.S.C. 
1843(c)(8))  and  §  225.21(a)  of  Regulation 
Y  (12  CFR  225.21(a))  to  acquire  or 
control  voting  securities  or  assets  of  a 
company  engaged  in  a  nonbanldng 
activity  that  is  listed  in  §  225.25  of 
Regulation  Y  as  closely  related  to 
banking  and  permissible  for  bank 
holding  companies.  Unless  otherwise 
noted,  such  activities  will  be  conducted 
throughout  the  United  States. 

Eacn  application  is  available  for 
immediate  inspection  at  the  Federal 
Reserve  Bank  hidicated.  Once  the 
application  has  been  accepted  for 
processing,  it  will  also  be  available  for 
inspection  at  the  offices  of  the  Board  of 
Governors.  Interested  persons  may 
express  their  views  in  writing  on  the 
question  whether  consummation  of  the 
proposal  can  "reasonably  be  expected  to 
produce  benefits  to  the  public,  such  as 
greater  convenience,  increased 
competition,  or  gains  in  efficiency,  that 
outweigh  possible  adverse  ejects,  such 
as  undue  concentration  of  resources, 
decreased  or  unfair  competition, 
conflicts  of  interests,  or  unsound 
banking  practices."  Any  request  for  a 
hearing  on  this  question  must  be 
accompanied  by  a  statement  of  the 
reasons  a  written  presentation  would 
not  suffice  in  lieu  of  a  hearing, 
identifying  specifically  any  questions  of 
fact  that  are  in  dispute,  summarizing  the 
evidence  that  would  be  presented  at  a 
hearing,  and  indicating  how  the  party 
commenting  would  be  aggrieved  by 
approval  of  the  proposal. 

Unless  otherwise  noted,  comments 
regarding  each  of  these  applications 
must  be  received  at  the  Reserve  Bank 
Indicated  for  the  application  or  the 
offices  of  the  Board  of  Governors  not 
later  than  October  1, 1993. 

A.  Federal  Reserve  Bank  of 
Richmond  (Lloyd  W.  Bostian,  Jr.,  Senior 
Vice  President)  701  East  Byrd  Street, 
Richmond,  Virginia  23261: 

1.  NationsBank  Corporation, 
Charlotte,  North  Carolina;  to  acquire  US 
WEST  Financial  Services,  Inc., 
Stamford,  Connecticut,  and  thereby 
engage  in  corporate  financing, 
commercial  real  estate  financing,  special 
industries  financing  (financing  secured 
by  various  types  of  Industrial  and 
transportation  equipment),  mortgage 
investments,  consumer  financing, 
project  financing,  loan  and  lease 


portfolio  management,  le  isinj:  personal 
or  real  property,  and  acti  ig  as  principal, 
agent,  or  broker  for  credi  insiirance 

Sursuant  to  §§  225.25(b)i  1),  (l)(5). 
>)(8)(i),  and  (b)(8)(ii)  of  ihe  Board's 
Regulation  Y. 

B.  Federal  Reserve  Baik  of  St  Louis 
(Randall  C.  Simmer,  Vico  President)  411 
Locust  Street,  St.  Louis,  Iviissouri  63166: 

J .  First  Banks,  Inc.,  St.  Lou;  s, 
Missouri;  to  acquire  Firs .  Federal 
Savings  Bank  of  Proviso  Towiship, 
Hillside,  Illinois  (Thrift)  and  thereby 
engage  in  operating  a  savings 
association  piu^uant  to  §  225.25(b)(9)  of 
the  Board's  Regulation  Y .  In  connection 
with  this  application,  Ajjplicint  also 
proposes  to  engage  through  Thrift's 
subsidiary.  Westward  Insurance 
Agency,  Inc.,  Hillside,  Illinois,  in  the 
sale  of  credit-related  life  and  health 
insurance  in  connection  witi:  loans 
made  by  Thrift  pursuan  to  § 
225.25(b)(8)(i)  of  the  Bo  ird's  Regulation 
Y.  These  activities  will  je  conducted  in 
the  State  of  Illinois. 

C  Federal  Reserve  B{  Jik  of 
Minneapolis  (James  M.  Lyon,  Vice 
President)  250  Marquet  e  Av9nue, 
Minneapolis,  Minnesot.  55430: 

1.  Lena  Spitzer  Limitid  Partnership. 
Streeter,  North  Dakota;  md  Jitreeter 
Insurance  Agency,  Inc.,  Streeter,  North 
Dakota;  to  acquire  Heln  uth  Spitzer 
Insurance,  Streeter,  Noith  Dtkota,  and 
thereby  engage  in  geneial  in:-urance 
agency  activities  in  Stneter,  North 
Dakota,  a  town  with  a  population  not 
exceeding  5,000  pursuant  to  § 
225.25(b)(8)(iii)(A)  of  tie  Board's 
Regulation  Y. 

Board  of  Governors  of  t)  e  Fee  eral  Reserve 
System,  September  2, 199 1. 
jennifiBT  J.  Johnson, 
Associate  Secretary  of  the  Board. 
(FR  Doc.  93-22036  Filed  9-8-93;  8:45  am] 
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PNC  Banl(  Corp.,  et  ai.;  Notice  of 
Appiications  to  Engags  de  novo  in 
Permissible  Nonbankl  ig  Activities 

The  companies  listed  in  tiis  notice 
have  filed  an  applicatiun  urder  § 
225.23(a)(1)  of  the  Boaxi's  F.egulation  Y 
(12  CFR  225.23(a)(1))  fir  the  Board's 
approval  under  sectior  4(c)l8)  of  the 
Bank  Holding  Company  Act  (12  U.S.C. 
1843(c)(8))  and  §  225.21(a)  of  RegulaUon 
Y  (12  CFR  22S.21(a))  to  commence  or  to 
engage  de  novo,  either  directly  or 
through  a  subsidiary,  ii  a  nonbanking 
activity  that  is  listed  ii  §  225.25  of 
Regulation  Y  as  closely  related  to 
banking  and  permissit  le  for  bank 
holding  companies.  U'lless  otherwise 
noted,  such  activities  'vill  b<  conducted 
throughout  the  United  States. 


Each  application  is  available  for 
inunediate  insp>ection  at  the  Federal 
Reserve  Bank  indicated.  Once  the 
application  has  been  accepted  for 
processing,  it  will  also  be  available  for 
inspection  at  the  offices  of  the  Board  of 
Governors.  Interested  persons  may 
express  their  views  in  writing  on  the 
question  whether  consummation  of  the 
proposal  can  "reasonably  be  expected  to 
produce  benefits  to  the  public,  such  as 
greater  convenience,  increased 
competition,  or  gains  in  efficiency,  that 
outweigh  possible  adverse  effects,  such 
as  undue  concentration  of  resources, 
decreased  or  unfair  competition, 
conflicts  of  interests,  or  unsound 
banking  practices."  Any  request  for  a 
hearing  on  this  question  must  be 
accompanied  by  a  statement  of  the 
reasons  a  written  presentation  would 
not  suffice  in  Ueu  of  a  hearing, 
identifying  specifically  any  questions  of 
fact  that  are  in  dispute,  summarizing  the 
evidence  that  would  be  presented  at  a 
hearing,  and  indicating  how  the  party 
commenting  would  be  aggrieved  by 
approval  of  the  proposal. 

Unless  otherwise  noted,  comments 
regarding  the  applications  must  be 
received  at  the  Reserve  Bank  indicated 
or  the  offices  of  the  Board  of  Governors 
not  later  than  September  28, 1993. 

A.  Federal  Reserve  Bank  of  Cleveland 
(John  J.  Wixted.  Jr..  Vice  President)  1455 
East  Sixth  Street,  Cleveland,  Ohio 
44101: 

1.  PNC  Bank  Corp.,  Pittsburgh. 
Pennsylvania;  to  engage  de  novo 
through  its  subsidiary,  PNC  Securities 
Corp.,  Pittsburgh,  Pennsylvania,  in 
acting  as  investment  or  financial  advisor 
to  the  extent  of  providing  advice, 
including  rendering  fairness  opinions 
and  pro\'iding  valuation  services,  in 
connection  with  mergers,  acquisitions, 
divestitures,  joint  ventures,  leveraged 
buyouts,  recapitalizations,  capital 
structurings  and  financing  transactions 
(including  private  and  public  financings 
and  loan  syndications);  and  conducting 
financial  feasibility  studies;  and 
providing  financial  and  transaction 
advice  regarding  the  structuring  and 
arranging  of  swaps,  caps  and  similar 
transactions  relating  to  interest  rates, 
currency  exchange  rates  or  prices,  and 
econom.ic  and  financial  indices,  and 
similar  transactions  pursuant  to  § 
225.25(b)(4)(vi)  of  the  Board's 
Regulation  Y. 

B.  Federal  Reserve  Bank  of  St.  Louis 
(Randall  C.  Sumner,  Vice  President)  411 
Locust  Street.  St.  Louis,  Missouri  63166: 

i.  Security  Capital  Corporation, 
Batesville,  Mississippi;  to  engage  de 
novo  in  making  loans  pursuant  to  § 
22S.25(b)(l)  of  the  Board's  RegulaUon  Y. 
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These  activities  will  be  conducted  in  the 
State  of  Mississippi. 

Board  of  Governors  of  the  Federal  Reserve 
System,  September  2, 1993. 
Jennifer  J.  JohnMn, 
Associate  Secretary  of  the  Board. 
|FR  Doc  93-22037  Filed  »-«-93;  8:45  ami 
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The  Toronto-Dominion  Bank; 
Acquisition  of  Company  Engaged  in 
Nonbanking  Activitiea 

The  organization  listed  in  this  notice 
has  applied  under  $  225.23(a)  or  (f)  of 
the  Board's  Regulation  Y  (12  CFR 
225. 23(a)  or  (f))  for  the  Board's  approval 
under  section  4(c)(8)  of  the  Bank 
Holding  Company  Act  (12  U.S.C. 
1843(c)(8))  and  §  225.21(a)  of  Regulation 
Y  (12  CFR  225.21(a))  to  acquire  or 
control  voting  securities  or  assets  of  a 
company  engaged  in  a  nonbanking 
activity.  Unless  otherwise  noted,  such 
activities  will  be  conducted  throughout 
the  United  States. 

The  application  is  available  for 
immediate  inspection  at  the  Federal 
Reserve  Bank  indicated.  Once  the 
application  has  been  accepted  for 
processing,  it  will  also  be  available  for 
inspection  at  the  offices  of  the  Board  of 
Governors.  Interested  persons  may 
express  their  views  in  writing  on  the 
question  whether  consummation  of  the 
proposal  can  "reasonably  be  expected  to 
produce  benehts  to  the  public,  such  as 
greater  convenience,  increased 
competition,  or  gains  in  efHciency,  that 
outweigh  possible  adverse  effects,  such 
as  undue  concentration  of  resources, 
decreased  or  unfair  competition, 
conflicts  of  interests,  or  unsound 
banking  practices."  Any  request  for  a 
hearing  on  this  question  must  be 
accompanied  by  a  statement  of  the 
reasons  a  written  presentation  would 
not  suffice  in  lieu  of  a  hearing, 
identifying  specifically  any  questions  of 
fact  that  are  in  dispute,  summarizing  the 
evidence  that  would  be  presented  at  a 
hearing,  and  indicating  how  the  party 
commenting  would  be  aggrieved  by 
approval  of  the  proposal. 

Comments  regarding  the  application 
must  be  received  at  the  Reserve  Bank 
indicated  or  the  offices  of  the  Board  of 
Governors  not  later  than  September  28, 
1993 

A.  Federal  Reserve  Bank  of  New 
York  (William  L.  Rutledge,  Vice 
President)  33  Liberty  Street.  New  York, 
New  York  10045: 

1.  The  Tomnto-DomJnion  Bank, 
Toronto,  Canada;  to  engage  de  novo 
through  its  subsidiary,  Toronto- 
Dominion  Capital  Markets  USA.  Inc..  in 
acting  as  intermediary,  principal,  broker 


and  advisor  in  respect  of  interest  rate 
and  currency  swaps  and  derivative 
products  based  on  interest  rates  and 
currencies.  These  activities  were 
previously  approved  by  Board  Order. 
(The  Long-Term  Credit  Bank  of  Japan, 
Ltd.,  79  Federal  Reserve  Bulletin  345 
(1993)) 

Board  of  Governors  of  the  Federal  Reserve 
System,  September  2, 1993. 

Jennifer  J.  Johnson. 

Associate  Secretary  of  the  Board. 

jFR  Doc.  93-22038  Filed  9-8-93;  8:45  am| 
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FEDERAL  TRADE  COMMISSION 
[File  Na  931  0111) 

Columbia  Hospital  Corp^  et  aL; 
Proposed  Consent  Agreement  With 
Analysis  To  Aid  Public  Comment 

agency:  Federal  Trade  Commission. 
ACTION:  Proposed  consent  agreement. 

SUMMARY:  In  settlement  of  alleged 
violations  of  federal  law  prohibiting 
unfair  acts  and  practices  and  unfair 
methods  of  competition,  this  consent 
agreement,  accepted  subject  to  final 
Commission  approval,  would  require 
the  respondent  corporations  to  divest 
Kissimmee  Memorial  Hospital.  In 
addition,  it  would  prohibit,  among  other 
things,  the  respondent  corporations 
from  acquiring  any  acute  care  hospital 
in  Osceola  County,  Florida  for  10  years 
without  prior  Commission  approval. 
The  prior  approval  reouirentent  also 
would  have  to  be  met  before 
respondents  permitted  any  acute  care 
hospital  they  operate  in  the  county  to  be 
acquired  by  any  entity  that  already 
operates  a  hospital  there. 
DATES:  Comments  must  be  received  on 
or  before  November  8, 1993. 
ADDRESSES:  Comments  should  be 
directed  to:  FTC/Office  of  the  Secretary, 
room  159,  6th  St.  and  Pa.  Ave.,  NW.. 
Washington,  DC  20580. 
FOR  FURTHER  INFORMATION  CONTACT: 
Mark  Horoschak.  FTC/S-3115. 
Washington,  DC  20580;  (202)  326-2758. 
SUPPLEMENTARY  INFORMATION:  Pursuant 
to  "section  6(0  of  the  Federal  Trade 
Commission  Act,  38  Stat.  721. 15  U.S.C 
46  and  §  2.34  of  the  Commission's  rules 
of  practice  (16  CFR  2.34).  notice  is 
hereby  given  that  the  followdng  consent 
agreement  containing  a  consent  order  to 
cease  and  desist,  having  been  filed  with 
and  accepted,  subject  to  final  approval, 
by  the  Commission,  has  been  placed  on 
the  public  record  for  a  period  of  sixty 
(60)  days.  PubUc  comment  is  invited. 
Such  comments  or  views  vnll  be 


considered  by  the  Commission  and  will 
be  available  for  inspection  and  copying 
at  its  principal  office  in  accordance  with 
§4.9fb)(6)(ii)  of  the  Commission's  rules 
of  practice  (16  CFR  4.9(b)(6)(ii)). 

Agreement  Containing  Consent  Order 

In  the  Matter  of:  Columbia  Hospital 
Corporation,  a  corporation,  and  Galen  Heahb 
Care,  Inc,  a  corporation. 

The  Federal  Trade  Commission 
("Commission"),  having  initiated  an 
investigation  into  the  proposed 
acquisition  of  Galen  Health  Care,  Inc. 
("Galen")  by  Columbia  Hospital 
Corporation  ("Columbia"),  and  it  now 
appearing  that  Columbia  and  Galen,  as 
well  as  Columbia  Healthcare 
Corporation  (a  corporation  into  i^ch 
Columbia  is  proposed  to  be  merged 
immediately  preceding  its  acquisition  of 
Galen)  ("Columbia  Healthcare"), 
hereinafter  sometimes  referred  to  as 
proposed  resjxindents.  are  willing  to 
enter  into  an  agreement  containing  an 
order  to  divest  certain  assets  and  cease 
and  desist  from  ceriain  acts; 

It  is  hereby  agreed.  By  and  between 
Columbia.  Columbia  Healthcare  and 
Galen,  by  their  duly  authorized  officers 
and  attorneys,  and  counsel  for  the 
Federal  Trade  Commission  that: 

1.  Proposed  respondent  Columbia 
Hospital  Corporation  is  a  corporation 
organized,  existing  and  doing  business 
under  the  laws  of  the  State  of  Nevada, 
with  its  principal  place  of  business  at 
777  Main  Street,  suite  2100,  Fort  Worth. 
Texas  76102.  Proposed  respondent 
Columbia  Healthcare  Corporation  is  a 
corporation  organized,  existing  and 
doing  business  under  the  laws  of  the 
State  of  Delaware,  with  the  same 
principal  place  of  business  as  Columbia 
Hospital  Corporation. 

2.  Proposed  respondent  Galen  Health 
Care,  Inc.  is  a  corporation  organized, 
existing  and  doing  business  under  the 
laws  of  the  State  of  Delaware,  with  its 
principal  place  of  business  at  201  West 
Main  Street,  Louisville,  Kentucky 
40202. 

3.  Proposed  respondents  admit  all  the 
jurisdiction  facts  set  forth  in  the  draft  of 
complaint  here  attached. 

4.  Proposed  respondents  waive: 

(a)  Any  further  procedural  steps; 

(b)  The  requirement  that  the 
Commission's  decision  contain  a 
statement  of  findings  of  fact  and 
conclusions  of  law; 

(c)  All  rights  to  seek  judicial  review 
or  otherwise  to  challenge  or  contest  the 
validity  of  the  order  entered  pursuant  to 
this  agreement;  and 

(d)  Any  claim  under  the  Equal  Access 
to  Justice  Act. 

5.  This  agreement  shall  not  become 
part  of  the  public  record  of  the 
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proceeding  unless  and  until  it  is 
accepted  by  the  Commission.  If  this 
agreement  is  accepted  by  the 
Commission  it.  together  with  the  draft  of 
complaint  contemplated  thereby,  will  be 
placed  on  the  public  record  for  a  period 
of  sixty  (60)  days  and  information  in 
respect  thereto  publicly  released.  The 
Commission  thereafter  may  either 
withdraw  its  acceptance  of  this 
agreement  and  so  notify  the  proposed 
respondents,  in  which  event  it  will  take 
such  action  as  it  may  consider 
appropriate,  or  issue  and  serve  its 
complaint  (in  such  form  as  the 
circumstances  may  require)  and 
decision,  in  disposition  of  the 
proceeding. 

6.  This  agreement  is  for  settlement 
purposes  only  and  does  not  constitute 
an  admission  by  proposed  respondents 
that  the  law  has  been  violated  as  alleged 
in  the  draft  of  complaint  here  attached. 

7.  This  agreement  contemplates  that, 
if  it  is  accepted  by  the  Commission,  and 
if  such  acceptance  is  not  subsequently 
withdrawn  by  the  Commission  pursuant 
to  the  provisions  of  §  2.34  of  the 
Commission's  rules,  the  Commission 
may,  without  further  notice  to  proposed 
respondents:  (1)  Issue  its  complaint 
corresponding  in  form  and  substance 
with  the  draft  of  complaint  here 
attached  and  its  decision  containing  the 
following  order  to  divest  and  to  cease 
and  desist  in  disposition  of  the 
proceeding  and  (2)  make  information 
public  in  respect  thereto.  When  so 
entered,  the  order  to  divest  and  to  cease 
and  desist  shall  have  the  same  force  and 
effect  and  may  be  altered,  modified  or 
set  aside  in  the  same  manner  and  within 
the  same  time  provided  by  statute  for 
other  orders.  The  order  shall  become 
final  upon  service.  Delivery  by  the  U.S. 
Postal  Service  of  the  complaint  and 
decision  containing  the  agreed-to  order 
proposed  respondents'  addresses  as 
stated  in  this  agreement  shall  constitute 
service.  Proposed  respondents  waive 
any  right  they  may  have  to  any  other 
manner  of  service.  The  complaint  may 
be  used  in  construing  the  terms  of  the 
order,  and  no  agreement,  understanding, 
representation  or  interpretation  not 
contained  in  the  order  or  this  agreement 
may  be  used  to  vary  or  contradict  the 
terms  of  the  order. 

8.  Proposed  respondents  have  read 
the  proposed  complaint  and  order 
contemplated  hereby.  They  understand 
that  once  the  order  has  been  issued, 
they  may  be  required  to  file  one  or  more 
compliance  reports  showing  that  they 
have  fully  complied  with  the  order. 
Proposed  respondents  further 
understand  that  they  may  be  liable  for 
civil  penalties  in  the  amount  provided 


by  law  for  each  violation  of  the  order 
after  it  becomes  final. 

Order 

I 


I 


For  the  purposes  o;  this  Q-der: 

A.  "Columbia"  me;.ns  Col  imbia 
Hospital  Corporation  a  corporation 
organized,  existing  and  doing  business 
under  the  laws  of  Ne'ada,  with  its 
principal  place  of  bu:.iness  at  777  Main 
Street,  suite  2100,  Foi  Worth,  Texas 
76102,  as  well  as  its  officers,  employees, 
agents,  parents,  divis  ons,  subsidiaries, 
affiliates,  successors  uid  assigns 
(including  specifically,  but  not  limited 
to,  Columbia  Healthcare  Corporation, 
the  corporation  into  which  Columbia 
Hospital  Corporation  is  proposed  to  be 
merged),  and  the  offi  ;ers,  employees,  or 
agents  of  Columbia's  divisions, 
subsidiaries,  affiliate :,  successors  and 
assigns. 

B.  "Galen"  means  '!ialen  Health  Care, 
Inc.,  a  corporation  organized  existing 
and  doing  business  u  nder  the  laws  of 
Delaware,  with  its  pr  ncipal  place  of 
business  at  201  West  Main  Street, 
Louisville,  Kentucky  40202,  ns  well  as 
its  officers,  employe*  s,  agent;;,  parents, 
divisions.  subsidiari«  s,  affilietes, 
successors  and  assigns,  and  Lne  officers, 
employees,  or  agents  of  Galer.'s 
divisions,  subsidiarit  s.  affiliates, 
successors  and  assigns. 

C.  "Respondents"  neans  Columbia 
and  Galen,  collectively  and 
individually. 

D.  "Acute  care  hospital"  means  a 
health  facihty.  other  'J>an  a  federally 
owned  facility,  havirg  a  duly  organized 
governing  body  with  overall 
administrative  and  p-ofessional 
responsibility,  and  aji  organized 
medical  staff,  that  privides  2't-hour 
inpatient  care,  as  we  1  as  outpatient 
services,  and  having  as  a  primary 
function  the  provision  of  inpatient 
services  for  medical  iiagnosis, 
treatment,  and  care  cf  physically  injured 
or  sick  persons  with  short-term  or 
episodic  health  prob  ems  or  infirmities. 

E.  To  "acquire  an  i  cute  care  hospital" 
means  to  directly  or  ndirectU  acquire 
the  whole  or  any  par  of  the  assets  of  an 
acute  care  hospital:  t }  acquire  the  whole 
or  any  part  of  the  sto  Jc  or  share  capital 
of,  the  right  to  desigr  ate  direci  ly  or 
indirectly  directors  or  trustees  of,  or  any 
equity  or  other  interest  in,  any  person 
which  operates  an  acute  care  hospital: 
or  to  enter  into  any  other  arrangement 
to  obtain  direct  or  indirect  ownership, 
management  or  contiol  of  an  a^ute  care 
hospital  or  any  part  thereof,  including 
but  not  limited  to  a  l<)ase  of  or 
management  contrac.  for  an  acute  care 
hospital. 


F.  To  "operate  an  acute  care  hospital" 
means  to  own,  lease,  manage,  or 
otherwise  control  or  direct  the 
operations  of  an  acute  care  hospital, 
directly  or  indirectly. 

G.  "Affiliate"  means  any  entity  whose 
management  and  policies  are  controlled 
in  any  way.  directly,  or  indirectly,  by 
the  person  with  which  it  is  affiliated. 

H.  "Person"  means  any  natural 
person,  partnership,  corporation, 
company,  association,  trust,  joint 
venture  or  other  business  or  legal  entity, 
including  any  governmental  agency. 

I.  "Kissimmee  Memorial  Hospital" 
means  the  general  acute  care  hospital 
currently  owned  and  operated  by 
Columbia  in  Osceola  County,  Florida  at 
200  Hilda  Street,  Kissimmee,  Florida 
34741,  and  all  of  its  assets,  title, 
properties,  interests,  rights  and 
privileges,  of  whatever  nature,  tangible 
and  intangible,  including  without 
limitation  all  buildings,  machinery, 
equipment,  and  other  property  of 
whatever  description,  except  for 
accounts  receivable  and  cash. 

J.  "Commission"  means  the  Federal 
Trade  Commission. 

n 

It  is  ordered  that:  A.  Within  six  (6) 
months  after  the  date  this  Order 
becomes  final,  respondents  shall  divest, 
absolutely  and  in  good  faith,  Kissimmee 
Memorial  Hospital.  Kissimmee 
Memorial  Hospital  shall  be  divested 
only  (1)  to  Adventist  Health  System/ 
Sunbelt  Health  Care  Corporation  and/or 
its  affiliates,  pursuant  to  the  acquisition 
agreement,  or  otherwise  (2)  to  an 
acquirer  or  acquirers,  and  only  in  such 
manner,  that  receives  the  prior  approval 
of  the  Commission.  The  purpose  of  the 
divestiture  required  by  this  Order  is  to 
ensure  the  continuati(»i  of  Kissimmee 
Memorial  Hospital  as  an  ongoing,  viable 
acute  care  hospital  and  to  remedy  the 
lessening  of  competition  alleged  in  the 
Commission's  complaint. 

B.  Respondents  shall  comply  with  all 
terms  of  the  Agreement  to  Hold 
Separate,  attached  hereto  and  made  a 
part  hereof  as  Appendix  I.  Said 
Agreement  shall  continue  in  effect  until 
such  time  as  respondents  have  divested 
Kissimmee  Memorial  Hospital  or  until 
such  other  time  provided  in  the 
Agreement  to  Hold  Separate. 

C.  Pending  divestiture,  respondents 
shall  take  such  action  as  is  necessary  to 
mainteun  the  viabiUty  and  marketability 
of  Kissimmee  Memorial  Hospital  and 
shall  not  cause  or  permit  the 
destruction,  removal  or  impairment  of 
any  assets  or  businesses  of  Kissimmee 
Memorial  Hospital,  except  in  the 
ordinary  course  of  business  and  except 
for  ordinary  wear  and  tear. 
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It  is  further  ordered  that:  A.  If 
respondents  have  not  divested 
Kissimmee  Memorial  Hospital  as 
required  by  Paragraph  II  of  this  Order 
within  six  (6)  months  after  the  date  this 
Order  becomes  final,  respondents  shall 
consent  to  the  appointment  of  a  trustee 
by  the  Commission  to  divest  Kissimmee 
Memorial  Hospital  In  the  event  the 
Commission  or  the  Attorney  General 
brings  an  action  pursuant  to  section  5(1) 
of  the  Federal  Trade  Commission  Act, 
15  U.S.C  45(/).  or  any  other  statute 
enforced  by  the  Commission, 
respondents  shall  similarly  consent  to 
the  appointment  of  a  trustee  in  such 
action.  Neither  the  appointment  of  a 
trustee  nor  a  decision  not  to  appoint  a 
trustee  under  this  Paragraph  shall 
preclude  the  Commission  or  the 
Attorney  General  from  seeking  civil 
penalties  or  any  other  relief  available  to 
it,  including  a  court-appointed  trustee, 
pursuant  to  section  5(1)  of  the  Federal 
Trade  Commission  Act.  or  any  other 
statute  enforced  by  the  Commission,  for 
any  failure  by  the  respondents  to 
comply  with  this  Order. 

B.  If  a  trustee  is  appointed  by  the 
Commission  or  a  court  pursuant  to 
Paragraph  III.A.  of  this  Order, 
respondents  shall  consent  to  the 
following  terms  and  conditions 
regarding  the  trustee's  powers, 
authorities,  duties  and  resoonsibilities; 

1.  The  Commission  shall  select  the 
trustee,  subject  to  the  consent  of 
respondents,  which  consent  shall  not  be 
unreasonably  withheld.  The  trustee 
shall  be  a  person  with  experience  and 
expertise  in  acquisitions  and 
divestitures  of  acute  care  hospitals. 

2.  The  trustee  shall  have  the  exclusive 
power  and  authority,  subject  to  the  prior 
approval  of  the  Commission,  to  divest 
IGssimmee  Memorial  Hospital 

3.  The  trustee  shall  have  eighteen  (18) 
months  from  the  date  of  appointment  to 
accomplish  the  divestiture,  which  shall 
be  subject  to  the  prior  approval  of  the 
Commission.  If.  however,  at  the  end  of 
the  eighteen-month  period  the  trustee 
has  submitted  a  plan  of  divestiture  or 
believes  that  divestiture  can  be 
accomplished  within  a  reasonable  time, 
the  divestiture  period  may  be  extended 
by  the  Commission,  or  by  the  Court  for 
a  court-appointed  trustee;  provided, 
however,  Uiat  the  Commission  or  Court 
may  only  extend  the  divestiture  period 
two  (2)  times. 

4.  The  trustee  shall  have  full  and 
complete  access  to  the  personnel,  books, 
records  and  facilities  relating  to 
Kissimmee  Memorial  Hospital,  or  any 
other  relevant  Information,  as  the 
trustee  may  reasonably  request. 


Respondents  shall  develop  such 
financial  or  other  information  as  such 
trustee  may  reasonably  request  and  shall 
cooperate  with  any  reasonable  request 
of  the  trustee.  Respondents  shall  take  no 
action  to  interfere  with  or  impede  the 
trustee's  accomplishment  of  the 
divestiture.  Any  delays  in  divestiture 
caused  by  respondents  shall  extend  the 
time  for  divestiture  under  this 
Paragraph  in  in  an  amount  equal  to  the 
delay,  as  determined  by  the  Commission 
or  the  Court  for  a  court-appointed 
trustee. 

5.  Subject  to  respondent's  absolute 
and  unconditional  obligation  to  divest 
at  no  minimum  price  and  the  purpose 
of  the  divestiture  as  stated  in  Paragraph 
n  of  this  Order,  the  trustee  shall  use  his 
or  her  best  efforts  to  negotiate  the  most 
favorable  price  and  terms  available  with 
each  acquiring  entity  for  the  divestiture 
of  Kissimmee  Memwial  Hospital  The 
divestiture  shall  be  made  in  the  manner 
set  out  in  Paragraph  II  of  this  Order; 
provided,  however,  that  if  the  trustee 
receives  bona  fide  offers  from  more  than 
one  acquiring  entity,  and  if  the 
Commission  determines  to  approve 
more  than  one  such  acquiring  entity,  the 
trustee  shall  divest  to  the  acqxiiring 
entity  or  entities  selected  by 
respondents  from  among  those 
approved  by  the  Commission. 

6.  The  trustee  shall  serve,  without 
bond  or  other  security,  at  the  cost  and 
expense  of  respondents,  on  such 
reasonable  and  customary  terms  and 
conditions  as  the  Commission  or  a  Court 
may  set.  The  trustee  shall  have  authority 
to  employ,  at  the  cost  and  expense  of 
respondents,  such  consultants, 
accountants,  attorneys,  investment 
bankers,  btisiness  brokers,  appraisers,  or 
other  representatives  and  assistants  as 
are  reasonably  necessary  to  carry  out  the 
trustee's  duties  and  responsibilities.  The 
trustee  shall  account  for  all  monies 
derived  from  the  sale  and  all  expenses 
inc\irred.  After  approval  by  the 
Commission  and.  in  the  case  of  a  court- 
appointed  trustee,  by  the  Court,  of  the 
accoxmt  of  the  trustee,  including  fees  for 
his  or  her  services,  all  remaining  monies 
shall  be  paid  at  the  direction  of 
respondents  and  the  trustee's  power 
shall  be  terminated.  The  trustee's 
compensation  shall  be  based  at  least  in 
significant  part  on  a  commission 
arrangement  contingent  on  the  trustee's 
divesting  Kissimmee  Memorial 
Hospital. 

7.  Respondents  shall  indemnify  the 
trustee  and  hold  the  trustee  harmless 
against  any  losses,  claims,  damages,  or 
liabilities  arising  in  any  maimer  out  of, 
or  in  connection  with,  the  trustee's 
duties  under  this  Order. 


8.  Within  sixty  (60)  days  after 
appointment  of  the  trustee,  and  subject 
to  the  prior  approval  of  the  Commission 
and,  in  the  case  of  a  court-appointed 
trustee,  of  the  Court,  respondent  shall 
execute  a  trust  agreement  that  transfers 
to  the  trustee  all  rights  and  powers 
necessary  to  permit  the  tnistee  to  effect 
the  divestiture  required  by  ttiis  Order. 

9.  If  the  tnistee  ceases  to  act  or  fails 
to  act  diligently,  a  substitute  trustee 
shall  be  appointed  in  the  same  manner 
as  provided  in  Paragraph  m  A.  of  this 
Order. 

10.  The  Commission  or,  in  the  case  of 
a  court-appointed  trustee,  the  Court  may 
on  its  own  initiative  or  at  the  request  of 
the  trustee  issue  such  additional  orders 
or  directions  as  may  be  necessary  or 
appropriate  to  accomplish  the 
divestiture  required  by  this  Order. 

11.  "The  tnistee  shall  have  no 
obligation  or  authority  to  operate  or 
maintain  Kissimmee  Memorial  Hospital. 

12.  The  trustee  shall  report  in  writing 
to  respondents  and  to  the  Commission 
every  sixty  (60)  days  concerning  the 
trustee's  efforts  to  accomplish  the 
divestiture. 

IV 

It  is  further  ordered.  That  for  a  period 
of  ten  (10)  years  from  the  date  this  Order 
becomes  final  no  respondent  shall, 
without  the  prior  approval  of  the 
Federal  Trade  Commission: 

A.  Acquire  any  acute  care  hospital  in 
Osceola  County,  Florida;  or 

B.  Permit  any  acute  care  hospital  it 
operates  in  Osceola  County,  Florida  to 
be  acquired  by  any  person  that  operates, 
or  will  operate  immediately  following 
such  acquisition,  any  other  acute  care 
hospital  in  Osceola  Coimty.  Florida. 

Provided,  however,  that  no 
acquisition  shall  be  subject  to  this 
Paragraph  IV  of  this  Order  if  the  fair 
market  value  of  (or,  in  case  of  a 
purchase  acquisition,  the  consideration 
to  be  paid  for)  the  acute  care  hospital  or 
part  thereof  to  be  acquired  does  not 
exceed  one  million  dollars  ($1,000,000). 


It  is  further  ordered  that.  For  a  period 
of  ten  (10)  years  fit)m  the  date  this  Order 
becomes  final,  respondents  shall  not 
permit  all  or  any  substantial  part  of  any 
acute  care  hospital  they  operate  in 
Osceola  County.  Florida  to  be  acquired 
by  any  other  person  (except  pursuant  to 
the  divestiture  required  by  Paragraph  II 
of  this  Chder)  unless  the  acquiring 
person  files  with  the  Commission,  prior 
to  the  closing  of  such  acquisition,  a 
written  agreement  to  be  bound  by  the 
provisions  of  this  order,  which 
agreement  respondents  shall  require  as 
a  condition  precedent  to  the  acquisition. 


VI 

It  is  further  ordered  that.  For  the 
purposes  of  detennining  or  securing 
compliance  with  this  Order,  and  subject 
to  any  legally  recognized  privilege, 
upon  written  request  and  on  reasonable 
notice  to  respondents  made  at  their 
principal  offices,  respondents  shall 
permit  any  duly  authorized 
representatives  of  the  Commission: 

A.  Access,  during  office  hours  and  in 
the  presence  of  counsel,  to  inspect  and 
copy  all  books,  ledgers,  accounts, 
correspondence,  memoranda  and  all 
other  records  and  documents  in 
respondents'  possession  or  control 
relating  to  any  matter  contained  in  this 
Order;  and 

B.  Upon  five  days'  notice  to 
respondents  and  without  restraint  or 
interference  from  respondents,  to 
interview  their  officers  or  employees, 
who  may  have  counsel  present, 
regarding  such  matters. 

vn 

It  is  further  ordered  that:  A.  Within 
sixty  (60)  days  after  the  date  this  Order 
becomes  final  and  every  sixty  (60)  days 
thereafter  until  respondents  have  fully 
satisfied  the  divestiture  obligations  of 
this  Order,  respondents  shall  submit  to 
the  Commission  a  verified  written 
report  setting  forth  in  detail  the  manner 
and  form  in  which  they  intend  to 
comply,  are  complying,  and  have 
complied  with  the  Order.  Respondents 
shall  include  in  their  compliance 
reports,  among  other  things  that  are 
required  from  time  to  time,  a  full 
description  of  all  contacts  or 
negotiations  with  prospective  acquirers 
for  the  divestitures  required  by  this 
Order,  including  the  identity  of  all 
parties  contacted.  Respondents  also 
shall  include  in  their  compliance 
reports  copies  of  all  written 
communications  to  and  from  such 
parties,  and  all  internal  memoranda, 
reports,  and  recommendations 
concerning  the  required  divestitures. 

B.  Annually  beginning  on  the  first 
anniversary  of  the  date  this  Order 
becomes  final  and  continuing  for  nine 
(9)  years  thereafter,  respondents  shall 
submit  a  verified  report  demonstrating 
the  manner  in  which  they  have 
compUed  and  are  complying  with  this 
Order. 

vm 

It  is  further  ordered.  That  respondents 
shall  notify  the  Commission  at  least 
thirty  (30)  days  prior  to  any  proposed 
change,  such  as  dissolution,  assigiunent, 
sale  resulting  in  the  emergence  of  a 
successor  oorporation  or  association,  or 
the  creation  or  dissolution  of 


subsidiaries  or  affiliates,  whicli  may 
affect  compliance  obligations  arising  out 
of  this  Order. 

Appendix  I — ^Agreement  to  Held 
Separate 

This  Agreement  to  Hold  Separate  (the 
"Agreement")  is  by  and  among 
Columbia  Hospital  Corporation,  a 
corporation  organized,  existing  and 
doing  business  under  the  laws  of  the 
State  of  Nevada,  and  Columbia 
Healthcare  Corpora  ion,  a  corporation 
orgemized,  existing  and  doing  business 
under  the  laws  of  tl.e  State  of  Delaware, 
both  with  their  prir  cipal  place  of 
business  at  777  Ma:n  Street,  svite  2100. 
Fort  Worth,  Texas  16102  (colltctively 
referred  to  as  "Columbia");  and  the 
Federal  Trade  Comnission  (the 
"Commission"),  an  independeit  agency 
of  the  United  State?  Government, 
established  under  tie  Federal  Trade 
Commission  Act  of  1914. 15  U  S.C  41, 
et  seq.  (collectively,  the  "Parti«»"). 
j     Whereas,  on  or  ai>out  Jxme  ID,  1993, 
'Columbia  entered  iito  an  agref'ment  to 
acquire  all  of  the  voting  stock  (^f  Galen 
Health  Care,  Inc.  (hereinafter  tlie 
"Acquisition");  and 

Whereas,  the  Coiimission  is  now 
investigating  the  Acquisition  to 
determine  if  it  would  violate  aiiy  of  the 
statutes  enforced  by  the  Commission; 
and 

Whereas,  if  the  Commission  iccepts 
the  attached  Agreement  Containing 
Consent  Order  ("Consent  Orde-"), 
which  would  require  divestitiu-e  of 
Columbia's  Kissimnee  Memorial 
Hospital  in  Osceolii  County,  Florida 
("KMH"),  the  Commission  mwA  place  it 
on  the  public  record  for  a  period  of  at 
least  sixty  (60)  day;  and  may 
subsequently  withdraw  such  acceptance 
pursuant  to  the  previsions  of  §  2.34  of 
the  Commission's  :-ules;  and 

Whereas,  the  Commission  is 
concerned  that  if  ai  understanding  is 
not  reached,  preseiving  the  status  quo 
ante  of  KMH's  ass(  ts  and  busii  esses 
diuing  the  period  ])rior  to  the  f  nal 
acceptance  of  the  Ck>nsent  Ordt^r  by  the 
Commission  (after  the  60-d8y  pubUc 
notice  period),  div  jstiture  resu  ting 
from  any  proceeding  challenging  the 
legality  of  the  Acqiisition  miglit  not  be 
possible,  or  might  be  less  than  ui 
effective  remedy;  end 

Whereas,  the  Commission  is 
concerned  that  if  tie  Acquisition  is 
consummated,  it  will  be  necesi-ary  to 
preserve  the  Comriission's  abi  ity  to 
require  the  divestiture  of  KMH  as 
described  in  Paragraph  II  of  th<  Consent 
Order,  and  the  Commission's  rght  to 
seek  to  restore  KMH  as  a  viablr 
competitor,  and 


Whereas,  the  purpose  of  this 
Agreement  and  the  Consent  Order  is  to: 

(i)  Preserve  KMH  as  a  viable 
independent  acute  care  hospital 
pending  its  divestiture,  and 

(ii)  Remedy  any  anticompetitive 
effects  of  the  Acquisition;  and 

Whereas,  Columbia's  entering  into 
this  Agreement  shall  in  no  way  be 
construed  as  an  admission  by  Columbia 
that  the  Acquisition  is  illegal;  and 

Whereas,  Columbia  understands  that 
no  act  or  transaction  contemplated  by 
this  Agreement  shall  be  deemed 
immime  or  exempt  from  the  provisions 
of  the  antitrust  laws  or  the  Federal 
Trade  Commission  Act  by  reason  of 
an\'thing  contained  in  this  Agreement. 

hJow,  therefore,  the  parties  agree, 
upon  imderstanding  that  the 
Commission  has  not  yet  determined 
whether  the  Acquisition  will  be 
challenged,  and  in  consideration  of  the 
Commission's  agreement  that,  unless 
the  Commission  determines  to  refect  the 
Consent  Order,  it  will  not  seek  further 
relief  from  Columbia  with  respect  to  the 
Acquisition,  except  that  the 
Commission  may  exercise  any  and  all 
rights  to  enforce  this  Agreement  and  the 
Consent  Order  to  which  it  is  annexed 
and  made  a  part  thereof,  and  in  the 
event  the  required  divestiture  is  not 
accomplished,  to  seek  divestiture  of 
KMH  as  held  separate  pursuant  to  this 
Agreement,  as  follows: 

1 .  Columbia  agrees  to  execute  and  be 
bound  by  the  attached  Consent  Order. 

2.  Columbia  agrees  that  from  the  date 
of  this  Agreement  is  accepted  until  the 
earliest  of  the  dates  Usted  in 
subparagraphs  2.a-2.c,  it  will  comply 
with  the  provisions  of  paragraph  3  of 
this  Agreement: 

a.  Three  business  days  after  the 
Commission  withdraws  its  acceptance 
of  the  Consent  Order  pursuant  to  the 
provisions  of  §  2.34  of  the  Commission's 
rules; 

b.  120  days  after  publication  in  the 
Federal  Register  of  the  Consent  Order, 
unless  by  the  date  the  Commission  has 
finally  accepted  such  Order,  or 

c.  "The  day  after  the  divestitures 
required  by  the  Consent  Order  have 
been  completed. 

3.  Columbia  will  hold  KMH's  assets 
and  businesses  as  they  are  presently 
constituted  separate  and  apart  on  the 
following  terms  and  conditions: 

a.  KMH,  as  it  is  presently  constituted, 
shall  be  held  separate  and  apart  and 
shall  be  operated  independently  of 
Columbia  (meaning  here  and 
hereinafter,  Columbia  excluding  KMH) 
except  to  the  extent  that  Columbia  must 
exercise  direction  and  control  over 
KMH  to  assure  compliance  with  this 
Agreement. 
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b.  Columbia  shall  not  exercise 
direction  or  control  over,  or  influence 
directly  or  indirectly.  KMH  or  any  of  its 
operations  or  businesses;  provided, 
however,  that  Columbia  may  exercise 
only  such  direction  and  control  over 
KMH  as  is  necessary  to  assure 
compliance  with  this  Agreement. 

c.  Columbia  shall  maintain  the 
viability  and  marketability  of  KMH  and 
shall  not  sell,  transfer,  encumber  (other 
than  in  the  normal  course  of  business), 
or  otherwise  impair  its  marketability  or 
viability. 

d.  Except  for  the  single  Columbia 
director,  officer,  employee,  or  agent 
serving  on  the  "New  Board"  or 
"Management  Committee"  (as  defined 
in  subparagraph  3.h).  Columbia  shall 
not  permit  any  director,  officer, 
employee,  or  agent  of  Columbia  to  also 
be  a  director,  officer  or  employee  of 
KMH. 

e.  Except  as  required  by  law.  and 
except  to  the  extent  that  necessary 
information  is  exchanged  in  the  course 
of  evaluating  the  Acquisition,  defending 
investigations  or  litigation,  or 
negotiating  agreements  to  dispose  of 
assets,  Columbia  shall  not  receive  or 
have  access  to,  or  use  or  continue  to  use. 
any  of  KMH's  "material  confidential 
information"  not  in  the  public  domain. 
Any  such  information  that  is  obtained 
pursuant  to  this  subparagraph  shall  only 
be  used  for  the  purpose  set  out  in  this 
subparagraph.  ("Material  confidential 
information."  as  used  herein,  means 
competitively  sensitive  or  proprietary 
information  not  independently  known 
to  Columbia  from  sources  other  than 
KMH.  and  includes  but  is  not  limited  to 
customer  lists,  price  lists,  marketing 
methods,  patents,  technologies, 
processes,  or  other  trade  secrets). 

f.  Columbia  shall  not  change  the 
composition  of  the  management  of  KMH 
except  that  the  KMH  directors  or 
members  serving  on  the  New  Board  or 
Management  Committee  (as  defined  in 
subparagraph  3.h)  shall  have  the  power 
to  remove  employees  for  cause. 

g.  All  matenal  transactions,  out  of  the 
ordinary  course  of  business  and  not 
precluded  by  subparagraphs  3.a-3.f 
nereof,  shall  be  subject  to  a  majority 
vote  of  the  New  Board  of  Management 
Committee  (as  defined  in  subparagraph 
3.h). 

h.  Columbia  shall  either  separately 
incorporate  KMH  and  adopt  new 
Articles  of  Incorporation  and  By-laws 
that  are  not  inconsistent  with  other 
provisions  of  this  Agreement  or  shall 
establish  separate  business  venture  with 
articles  of  agreement  covering  the 
conduct  of  KMH  in  accordance  with  this 
Agreement.  Columbia  shall  also  elect  a 
new  three  person  board  of  directors  of 


KMH  ("New  Board")  or  Management 
Committee  of  KMH  ("Management 
Committee").  Columbia  may  elect  the 
directors  to  the  New  Board  or  select  the 
members  of  the  Management 
Committee;  provided,  however,  that 
such  New  Board  or  Management 
Committee  shall  include  no  more  than 
one  Columbia  director,  officer, 
employee,  or  agent.  Except  as  permitted 
by  this  Agreement,  the  director  of  the 
New  Board  or  member  of  the 
Management  Committee  who  is  also  a 
Columbia  director,  officer,  employee  or 
agent,  shall  not  receive  in  his  or  her 
capacity  as  a  New  Board  director  or 
Management  Committee  member 
material  confidential  information  and 
shall  not  disclose  any  such  information 
received  under  this  Agreement  to 
Columbia  or  use  it  to  obtain  any 
advantage  for  Columbia.  Said  director  of 
the  New  Board  or  member  of  the 
Management  Committee  who  is  also  a 
Columbia  director,  officer,  employee  or 
agent,  shall  enter  a  confidentiality 
agreement  prohibiting  disclosxire  of 
material  confidential  information  (as 
that  term  is  defined  in  subpargraph 
3.e.).  Such  New  Board  director  or 
Management  Committee  member  shall 
participate  in  matters  which  come 
oefore  the  New  Board  or  Management 
Committee  only  for  the  limited  purpose 
of  considering  a  capital  investment  or 
other  transactions  exceeding  Si, 000,000 
and  carrying  out  Columbia's 
responsibility  to  assure  that  KMH  is 
maintained  in  such  manner  as  will 
permit  its  divestiture  as  an  ongoing, 
viable  acute  care  hospital.  Except  as 
permitted  by  this  Agreement,  such  New 
Board  director  or  Management 
Committee  member  shall  not  participate 
in  any  matter,  or  attempt  to  influence 
the  votes  of  the  other  directors  or 
Management  Committee  members  with 
respect  to  matters  that  would  involve  a 
conflict  of  interest  if  Columbia  and 
KMH  were  separate  and  independent 
entities.  Meetings  of  the  New  Board  or 
Management  Committee  during  the  term 
of  this  Agreement  shall  be 
stenographically  transcribed  and  the 
transcripts  retained  for  two  (2)  years 
after  the  termination  of  this  Agreement. 

i.  All  earnings  and  profits  of  KMH 
shall  be  retained  separately  in  KMH.  If 
necessary,  Columbia  shall  provide  KMH 
with  sufficient  working  capital  to 
operate  at  its  current  rate  of  operation, 
and  to  carry  out  any  capital 
improvement  plans  for  KMH  which 
have  already  been  approved  by 
Columbia. 

).  Should  the  Federal  Trade 
Commission  seek  in  any  proceeding  to 
compel  Columbia  (meaning  here  and 
hereinafter  Columbia  including  KMH)  to 


divest  itself  of  KMH.  or  to  seek  any 
other  injunctive  or  equitable  relief, 
Columbia  shall  not  raise  any  objection 
based  upon  the  expiration  of  the 
applicable  Hart-Scott-Rodino  Antitrust 
Improvements  Act  waiting  period  or  the 
fact  that  the  Commission  has  permitted 
the  Acquisition.  Columbia  also  waives 
all  rights  to  contest  the  validity  of  this 
Agreement. 

4.  For  the  purpose  of  determining  or 
securing  compliance  with  this 
Agreement,  subject  to  any  legally 
recognized  privilege,  ana  upon  written 
request  with  reasonable  notice  to 
Columbia  made  to  its  principal  office. 
Columbia  shall  permit  any  duly 
authorized  representative  or 
representatives  of  the  Commission: 

a.  Access  during  the  office  hours  of 
Columbia  and  in  the  presence  of 
counsel  to  inspect  and  copy  all  books, 
ledgers,  accounts,  correspondence, 
memoranda,  and  other  records  and 
documents  in  the  possession  or  under 
the  control  of  Columbia  relating  to 
compliance  with  this  Agreement; 

b.  Upon  five  (5)  days  notice  to 
Columbia,  and  without  restraint  or 
interference  from  it,  to  interview  officers 
or  employees  of  Columbia,  who  may 
have  counsel  present,  regarding  any 
such  matters. 

5.  This  agreement  shall  not  be  binding 
until  approved  by  the  Commission. 

Analysis  of  Proposed  Consent  Order  To 
Aid  Public  Comment 

The  Federal  Trade  Commission  has 
accepted,  subject  to  final  approval,  an 
agreement  to  a  proposed  consent  order 
from  Columbia  Hospital  Corporation 
("Columbia"),  Galen  Health  Care,  Inc. 
("Galen"),  and  Columbia  Healthcare 
Corporation,  the  proposed  successor 
corporation  to  Columbia  and  Galen.  The 
agreement  would  settle  charges  by  the 
Federal  Trade  Commission  that 
Columbia's  proposed  acquisition  of  100 
percent  of  the  voting  stock  of  Galen 
would  have  violated  section  7  of  the 
Clayton  Act  and  section  5  of  the  Federal 
Trade  Commission  Act  if  it  had  been 
carried  out. 

The  proposed  consent  order  has  been 
placed  on  the  public  record  for  sixty 
(60)  days  for  reception  of  comments  by 
interested  persons.  Comments  received 
during  this  period  will  become  part  of 
the  public  record.  After  sixty  (60)  days, 
the  Commission  will  again  review  the 
agreement  and  the  comments  received 
and  will  decide  whether  it  should 
withdraw  from  the  agreement  or  issue 
and  serve  the  agreement's  proposed 
order. 

Both  Columbia  and  Galen  (the 
"respondents")  ov^  and  operate  acute 
care  hospitals  in  various  states. 


including  acute  care  hospitals  in 
Kissimmee,  Florida,  17  miles  south  of 
Orlando  in  Osceola  County.  The 
complaint  accompanying  the  proposed 
consent  order  concerns  the  proposed 
acquisition's  impact  upon  competition 
for  acute  care  hospital  services  in 
Kissimmee  and  elsewhere  in  Osceola 
County.  According  to  the  complaint, 
Columbia  owns  and  operates  Kissimmee 
Memorial  Hospital  in  Kissimmee,  and 
Galen  owns  and  operates  Osceola 
Regional  Hospital,  also  in  Kissimmee. 

The  agreement  containing  consent 
order  would,  if  finally  accepted  by  the 
Commission,  settle  charges  that  the 
acquisition  may  substantially  lessen 
competition  in  the  Osceola  Coimty 
hospital  market.  The  complaint  alleges 
that  Columbia  and  Galen  are 
competitors  in  the  market  for  acute  care 
hospital  services  in  Osceola  County. 
That  market,  according  to  the 
complaint,  was  already  highly 
concentrated,  and  entry  by  new 
competitors  would  be  difficult.  The 
complaint  alleges  that  the  Commission 
has  reason  to  believe  that  the 
acquisition  would  have  an 
anticompetitive  effect  in  the  Osceola 
County  hospital  market,  in  violation  of 
section  7  of  the  Clayton  Act  and  section 
5  of  the  Federal  Trade  Commission  Act, 
unless  an  effective  remedy  eliminates 
such  anticompetitive  effects. 

The  order  accepted  for  public 
comment  contains  provisions  requiring 
the  divestiture  of  Kissimmee  Memorial 
Hospital  in  Kissimmee.  The  purpose  of 
the  divestiture  is  to  ensure  the 
continuation  of  Kissimmee  Memorial 
Hospital  as  an  ongoing,  viable  acute  care 
hospital  independent  of  Osceola 
Regional  Hospital,  and  to  remedy  the 
lessening  of  competition  in  the  Osceola 
County  hospital  market  resulting  from 
the  acquisition. 

The  proposed  order  allows  the 
respondents  to  divest  Kissimmee 
Memorial  Hospital  to  either  Adventist 
Health  System/Sunbelt  Health  Care 
Corp.,  according  to  a  Commission- 
approved  acquisition  agreement,  or 
another  acquirer  with  the  prior  approval 
of  the  Commission.  On  August  17, 1993, 
Columbia  divested  Kissimmee  Memorial 
Hospital  to  Adventist  Health  System/ 
Simbelt  Health  Care  Corp.  pursuant  to 
the  Commission-approved  acquisition 
agreement. 

Under  the  terms  of  the  order,  the 
required  divestiture  would  be 
completed  within  six  months  of  the  date 
the  order  becomes  final.  If  the  required 
divestiture  were  not  completed  within 
the  six-month  period,  the  respondents 
would  consent  to  the  appointment  of  a 
trustee,  who  would  have  eighteen 
additional  months  to  divest  Kissimmee 


Memorial  Hospitf  1.  The  hold  separate 
agreement  executed  as  part  of  the 
consent  order  requires  the  respondents, 
until  the  completon  of  the  divestiture 
or  as  otherwise  specified,  to  hold 
separate  and  preserve  all  of  the  assets 
and  businesses  of  Kissimmee  .Memorial 
Hospital. 

The  order  would  prohibit  the 
respondents  from  acquiring  any  acute 
care  hospital  in  Csceola  County  without 
the  prior  approval  of  the  Federal  Trade 
Commission.  It  would  also  prohibit  the 
respondents  fitim  transferring,  without 
prior  Commission  approval,  any  acute 
care  hospital  thej  operate  in  Osceola 
County  to  another  person  operating  (or 
in  the  process  of  acquiring)  ai:  acute 
care  hospital  in  tlie  area.  These 
provisions,  in  combination,  would  give 
the  Commission  authority  to  orohibit 
any  substantial  oimbination  of  the  acute 
care  hospital  ope-ations  of  tha 
respondents  with  those  of  any  other 
acute  care  hospit  il  in  Osceoln  County, 
unless  the  respor  dents  convinced  the 
Commission  that  a  particular 
transaction  wouli  not  endanger 
competition  in  the  Osceola  County 
hospital  market.  The  provisions  would 
not  apply  to  acquisitions  where  the 
value  of  the  acquired  assets  is  $1 
million  or  less,  a: id  the  provisions 
would  expire  ten  years  after  the  order 
becomes  final. 

For  ten  years,  the  order  would 
prohibit  the  resp  indents  from 
transferring  all  o'  any  substf  ntial  part  of 
any  Osceola  Couity  hospital  to  a  non- 
respondent  without  first  filing  with  the 
Commission  an  £greement  ty  the 
transferee  to  be  hound  by  the  order. 

The  purpose  o 'this  analysis  is  to 
invite  public  comment  concerning  the 
proposed  order,  o  assist  th<i 
Commission  in  i  s  determir  aticn 
whether  to  make  the  order  final.  This 
analysis  is  not  intended  to  constitute  an 
official  interpretation  of  the  agreement 
and  order  or  to  modify  thei  -  terms  in 
any  way. 

The  agreement  is  for  settlement 
purposes  only  ai  d  does  no  constitute 
an  admission  by  the  respor  dents  that 
their  proposed  a  xjuisition  would  have 
violated  the  law,  as  alleged  in  the 
Commission's  cc  mplaint. 
Donald  S.  Qark. 
Secretary.  ' 

[PR  Doc  93-21994  Piled  »-6-93;  8:45  am) 
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[Docket  9231] 

Revlon,  Inc.,  et  al.;  Proposed  Consent 
Agreement  With  Analysis  To  Aid 
Public  Comment 

AGENCY:  Federal  Trade  Commission. 
ACTION:  Proposed  consent  agreement. 

summary:  In  settlement  of  alleged 
violations  of  federal  law  prohibiting 
unfair  acts  and  practices  and  unfair 
methods  of  competition,  this  consent 
agreement,  accepted  subject  to  final 
Commission  approval,  would  require, 
among  other  things,  a  New  York-based 
corporation  and  its  subsidiary  to  have 
scientific  evidence  to  support  any  future 
claims  regarding  the  effectiveness  of 
cellulite  treatments  or  sunscreen 
products.  Respondents  would  also  be 
required  to  disclose  the  sun  protection 
factor  value  in  any  sunscreen 
advertisement  in  which  it  proclaims  the 
ability  of  the  product  to  protect  against 
the  sun's  rays. 

DATES:  Comments  must  be  received  on 
or  before  November  8, 1993. 
ADDRESSES:  Comments  should  be 
directed  to:  FTC/Office  of  the  Secretary, 
room  159,  6th  Street  and  Pennsylvania 
Avenue  NW.,  Washington.  DC  20580. 
FOR  FURTHER  INFORMATION  CONTACT: 
Phoebe  Morse,  Boston  Regional  Office, 
Federal  Trade  Commission,  10 
Causeway  St.,  room  1184,  Boston.  MA 
02222.  (617)  565-7240  or  Brinley 
Williams,  Cleveland  Regional  Office, 
Federal  Trade  Commission,  668  Euclid 
Ave.,  suite  520-A,  Cleveland,  OH 
44114.  (216)  522-4207. 
SUPPLEMENTARY  INFORMATION:  Pursuant 
to  section  6(f)  of  the  Federal  Trade 
Commission  Act,  38  Stat.  721. 15  U.S.C. 
46  and  §  3.25(f)  of  the  Commission's 
rules  of  practice  (16  CFR  3.25(f)),  notice 
is  hereby  given  that  the  following 
consent  agreement  containing  a  consent 
order  to  cease  and  desist,  having  been 
filed  with  and  accepted,  subject  to  final 
approval,  by  the  Commission,  has  been 
placed  on  the  public  record  for  a  period 
of  sixty  (60)  days.  Public  comment  is 
invited.  Such  comments  or  views  will 
be  considered  by  the  Commission  and 
will  be  available  for  inspection  and 
copying  at  its  principal  office  in 
accordance  with  §4.9(b){6)(ii)  of  the 
Commission's  rules  of  practice  (16  CFR 
4.9(b)(6)(ii)). 

Agreement  Containing  Consent  Order  to 
Cease  and  Desist 

In  the  Matter  of  Revlon,  Inc.,  and  Charles 
Revson,  Inc.,  corporations. 

The  agreement  herein,  by  and 
between  Revlon.  Inc.  and  Charles 
Revson,  Inc..  corporations,  hereinafter 
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referred  to  as  respondents,  by  their  duly 
authorized  officers  and  their  attorneys, 
and  counsel  for  the  Federal  Trade 
Commission  ("Commission"),  is  entered 
into  in  accordance  with  the 
Commission's  rules  governing  Consent 
Order  procedures.  In  accordance 
therewith  the  parties  hereby  agree: 

1.  Respondent  Revlon.  Inc.  is  a 
corporation  organized,  existing  and 
doing  business  under  and  by  virtue  of 
the  laws  of  the  State  of  Delaware,  with 
its  ofHce  and  principal  place  of  business 
located  at  767  Fifth  Avenue.  New  York. 
New  York  10153. 

Respondent  Charles  Revson,  Inc.  is  a 
corporation  organized,  existing  and 
doing  business  under  and  by  virtue  of 
the  laws  of  the  State  of  New  York,  with 
its  office  and  principal  place  of  business 
located  at  767  Fifth  Avenue.  New  York. 
New  York  10153. 

2.  Respondents  have  been  served  with 
a  copy  of  a  complaint  issued  on 
September  7,  1989,  by  the  Federal  Trade 
Commission  in  Docket  No.  9231 
charging  Respondents  with  violations  of 
Sections  5  and  12  of  the  Federal  Trade 
Commission  Act,  as  amended. 
Respondents  have  filed  an  answer  to 
that  complaint  denying  the  charges. 
Respondents  have  also  been  the  subject 
of  a  separate  investigation  conducted  by 
the  Cleveland  Regional  Office  of  the 
Federal  Trade  Commission  in  File  No. 
882-3110.  The  consent  order  contained 
herein  is  intended  to  resolve  both  the 
matters  contained  in  the  complaint 
issued  on  September  7, 1989,  and  the 
matters  involved  in  the  separate 
investigation  in  File  No.  882-3110. 

3.  Respondents  admit  all  the 
jurisdictional  facts  set  forth  in  the 
proposed  amended  complaint  attached 
hereto. 

4.  Respondents  waive: 

a.  Any  further  procedural  steps; 

b.  The  requirement  that  the 
Commission's  decision  contain  a 
statement  of  findings  of  fact  and 
conclusions  of  law; 

c.  All  rights  to  seek  judicial  review  or 
otherwise  challenge  or  contest  the 
validity  of  the  Order  entered  pursuant  to 
this  agreement;  and 

d.  All  rights  under  the  Equal  Access 
to  Justice  Act. 

5.  This  agreement  shall  not  become  a 
part  of  the  public  record  of  the 
proceeding  unless  and  until  it  is 
accepted  by  this  Commission.  If  this 
agreement  is  accepted  by  the 
Commission,  it  will  be  placed  on  the 
public  record  for  a  period  of  sixty  (60) 
days  and  information  in  respect  thereto 
publicly  released.  The  Commission 
thereafter  may  either  withdraw  its 
acceptance  of  the  agreement  and  so 
notify  respondents,  in  which  event  it 


will  take  such  action  as  it  may  consider 
appropriate,  or  issue  and  serve  its 
amended  complaint  (in  such  form  as  the 
circumstances  may  require)  and 
decisions,  in  disposition  of  the 
proceeding. 

6.  This  agreement  is  for  settlement 
purposes  only  and  does  not  constitute 
an  admission  by  respondents  of  facts, 
other  than  jurisdictional  facts,  or  of 
violations  of  law  as  alleged  in  the 
proposed  amendment  complaint  here 
attached. 

7.  This  agreement  contemplates  that, 
if  accepted  by  the  Commission,  and  if 
such  acceptance  is  not  subsequently 
withdrawn  by  the  Commission  pursuant 
to  the  provisions  of  §  3.25  of  the 
Commission's  rules,  the  Commission 
may,  without  further  notice  to 
respondents,  (1)  issue  its  amended 
complaint  corresponding  in  form  and 
substance  with  the  proposed  amended 
complaint  attached  hereto  and  its 
decision  containing  the  following  order 
to  cease  and  desist  in  disposition  of  the 
proceeding,  and  (2)  make  information 
public  in  respect  thereto.  When  so 
entered,  the  order  to  cease  and  desist 
shall  have  the  same  force  and  effect  and 
may  be  altered,  modified  or  set  aside  in 
the  same  manner  and  within  the  same 
time  provided  by  statute  for  other 
orders.  The  order  shall  become  final 
upon  service.  Delivery  by  the  U.S. 
Postal  Service  of  the  amended 
complaint  and  decision  containing  the 
agreed-to-order  to  respondents'  address 
as  stated  in  this  agreement  shall 
constitute  service.  Respondents  wajve 
any  right  they  may  have  to  any  other 
manner  of  service.  The  amended 
complaint  may  be  used  in  construing 
the  terms  of  the  order,  and  no 
agreement,  understanding, 
representation  or  interpretation  not 
contained  in  the  order  or  the  agreement 
may  be  used  to  vary  or  contradict  the 
terms  of  the  order. 

8.  Respondents  have  read  the 
proposed  amended  complaint  and  order 
contemplated  hereby.  Respondents 
understand  that  once  the  order  has  been 
issued,  respondents  will  be  required  to 
file  one  or  more  compliance  reports 
showing  that  they  have  fully  complied 
with  the  order.  Respondents  further 
understand  that  they  may  be  liable  for 
civil  penalties  in  the  amount  provided 
by  law  for  each  violation  of  the  order 
after  it  becomes  final. 

Order 

Definitions 

For  purposes  of  this  order: 

1.  "Competent  and  reliable  scientific 
evidence"  shall  mean  tests,  analyses, 
research,  studies,  consumer  surveys. 


samples  or  other  evidence  based  on  the 
expertise  of  professionals  in  the  relevant 
area,  that  has  been  conducted  and 
evaluated  in  an  objective  manner  by 
persons  qualified  to  do  so,  using 
procedures  generally  accepted  in  the 
profession  to  yield  accurate  and  reliable 
results. 

2.  "Sunscreen  product"  shall  mean 
any  chemical  product  which,  pursuant 
to  applicable  federal  standards,  is 
entitled  to  display  a  Sun  Protection 
Factor  (SPF)  of  2  or  greater,  and  which 
is  advertised  or  promoted  to  be  used  for 
prevention  of  skin  damage  caused  by 
the  sun's  harmful  rays  including,  but 
not  limited  to,  sunburn,  premature  skin 
aging  and  skin  cancer. 

I 

/( is  ordered  that,  Revlon,  Inc.,  and 
Charles  Revson,  Inc..  corporations 
(collectively  preferred  to  as 
"respondents"),  their  successors  and 
assigns,  and  their  officers,  agents, 
representatives,  and  employees,  directly 
or  through  any  corporation,  subsidiary, 
division  or  other  device,  in  connection 
with  the  advertising,  labeling,, 
packaging,  offering  for  sale,  sale  or 
distribution  of  Anti-cellulite  body 
complex  or  any  other  product,  in  or 
affecting  commerce,  as  "commerce"  is 
defined  in  the  Federal  Trade 
Commission  Act.  do  forthwith  cease  and 
desist  from  making  any  representation, 
directly  or  by  implication, 

A.  Regarding  the  product's  ability  to 
reduce  or  eliminate  celluite; 

B.  Regarding  the  product's  ability  to 
reduce  bumpy  texture,  ripples,  or 
slackness  of  the  skin  caused  by  celluite; 

C.  Regarding  the  product's  ability  to 
disperse  toxins  or  excess  water  from 
areas  where  celluite  appears;  or 

D.  Regarding  the  product's  ability  to 
reduce  or  eliminate  celluite  by 
increasing  sub-skin  tissue  strength  or 
tone,  unless  at  the  time  of  making  such 
representation,  they  possess  and  rely 
upon  competent  and  reliable  scientific 
evidence  that  substantiates  the 
representation. 

II 

It  is  further  ordered.  That  Revlon, 
Inc.,  and  Charles  Revson,  Inc., 
corporations,  their  successors  and 
assigns,  and  their  officers,  agents, 
representatives,  and  employees,  directly 
or  through  any  corporation,  subsidiary, 
division  of  other  device,  in  connection 
with  the  advertising,  labeling, 
packaging,  offering  for  sale,  sale  or 
distribution  of  PhotoAging  Shield  or 
any  other  sunscreen  product,  in  or 
affecting  commerce,  as  "commerce"  is 
defined  in  the  Federal  Trade 
Commission  Act.  do  forthwith  cease  and 


desist  from  making  any  representation, 
directly  or  by  implication,  regarding  the 
efficacy,  other  than  identifying  the  SPF 
value,  of  such  product  in  providing 
protection  against  all  or  a  specific 
amount  of  the  sun's  harmful  rays, 
unless: 

A.  At  the  time  of  making  such 
representation,  they  possess  and  rely 
upon  competent  and  reliable  scientific 
evidence  that  substantiates  the 
representation.  Provided  that,  with 
respect  to  any  representation  covered  by 
this  part,  any  tentative  Hnal  or  final 
standard  promulgated  by  the  Food  and 
Drug  Administration  (FDA)  which 
establishes  that  such  representation  is 
supported  by  scientific  evidence 
acceptable  to  the  FDA,  shall  (as  long  as 
it  remains  in  effect),  also  constitutes 
adequate  substantiation  for  such 
representation;  and 

B.  Respondents  disclose,  clearly  aiui 
prominently,  the  SPF  value  of  the 
product. 

m 

It  is  further  ordered  that,  For  a  period 
of  three  (3)  years  from  the  date  that  any 
representation  covered  by  this  Order  is 
last  disseminated,  respondents  shall 
maintain  and  upon  request  make 
available  to  the  Commission  for 
inspection  and  copying, 

A.  All  materials  that  were  reUed  upon 
to  substantiate  such  representation;  and 

B.  All  test  reports,  studies,  surveys, 
demonstrations  or  other  evidence  in 
respondents'  possession  or  control,  that 
contradict,  quaUfy,  or  call  into  question 
such  representation  or  the  basis  upon 
which  respondents  relied  for  such 
representation. 

IV 

It  is  further  ordered  that.  Respondents 
shall  notify  the  Commission  at  least 
thirty  (30)  days  prior  to  any  proposed 
change  in  the  corporate  respondents 
such  as  dissolution,  assignment,  or  sale 
resulting  in  the  emergence  of  successor 
corporations,  the  creation  or  dissolution 
of  subsidiaries,  or  any  other  changes  in 
the  corporations  which  may  affect 
compliance  obligations  arising  out  of 
this  Order. 


It  is  further  ordered.  That  respondents 
shall  distribute  a  copy  of  this  Order  to 
each  of  its  current  operating  divisions, 
to  each  officer  and  other  person 
responsible  for  the  preparation  or 
review  of  adverting  or  promotional 
material  covered  by  this  Order,  and  to 
all  of  respondent  Charles  Revson,  Inc.'s 
Beauty  Advisors. 


VI 

It  is  further  orc'ered,  Thi  t  respondents 
shall,  within  sixty  (60)  da}  s  after  service 
of  this  Order  and  at  such  c  ther  times  as 
the  Commission  may  require,  file  with 
the  Commission  a  report,  ;n  writing, 
setting  forth  in  d  3tail  the  manner  and 
form  in  which  they  have  complied  with 
this  Order.  | 

Amended  Complaint 

Pursuant  to  thi  •  provisic  ns  of  the 
Federal  Trade  O.  mmissio  ^  Act,  as 
amended,  and  b]  virtue  o;  the  authority 
invested  in  it  by  said  Act,  the  Federal 
Trade  Commission,  having  reason  to 
believe  that  Revlon,  Inc.,  aid  Charles 
Revson,  Inc.,  corporation;  (collectively 
referred  to  as  "responden  s"),  have 
violated  the  pro^  isions  of  said  Act,  and 
it  appearing  to  tl  e  Comm  ssion  that  a 
proceeding  by  it  in  respect  thereof 
would  be  in  the  ;)ublic  in  erest,  alleges: 

Paragraph  One :  Revlon  Inc.,  is  a 
Delaware  corpor  ition,  an  d  Charles 
Revson,  Inc.,  is  a  New  York  corporation, 
each  having  its  office  or  principal  place 
of  business  located  at  767  Fifth  Avenue, 
New  York,  NY  10153.  Chirles  Revson. 
Inc.,  is  a  wholly-  awned  s  ibsidiary  of 
Revlon,  Inc. 

Paragraph  Twci:  Respor  dents  have 
advertised,  offered  for  sale,  sold  and 
distributed  (1)  U  tima  n  Procollagen 
Anti-cellulite  bo  ly  comp.ex  ("Anti- 
cellulitebody  couplex")  and  (2) 
PhotoAging  Shield. 

Paragraph  Thrje:  Anti-;ellulite  body 
complex  and  PhotoAging  Shield  are 
"drugs"  or  "cosrietics"  vithin  the 
meaning  of  section  12  of  .he  Federal 
Trade  Commission  Act.  1 5  U.S.C 
section  52. 

Paragraph  Four:  The  ads  and 
practices  alleged  in  this  c  omplaint 
constitute  the  mtdntenance  of  a 
substantial  coune  of  trade  in  or 
affecting  comme  -ce,  as  "commerce"  is 
defined  in  the  Ft  deral  Trade 
Commission  Act 

Paragraph  Five:  Respondents  have 
disseminated  or  have  cai  sed  to  be 
disseminated  advertisements  and 
promotional  materials  fo-  Anti-celluUte 
body  complex  ard  PhotoAging  Shield. 
These  advertisements  and  promotional 
materials  contain  the  following 
statements: 

a.  "Now,  thanl;s  to  Ult.ma  II  Research, 
no  woman  has  tc  resign  herself  to 
unattractive  ripples,  bun  py  texture,  and 
slackness  causec  by  cellulite." 

b.  "Massaging  Anti-cellulite  body 
complex  into  the  skin  attacks  your 
celluhte  problen.s  two  ways:  First,  it 
increases  skin  ci-culatioii  to  help 
disperse  toxins  end  exce>s  water  that 
contribute  to  eel  ulite  pc  ckets,  and 


second,  it  builds  subskin  tissue  strength 
and  tone  for  smoother  support." 

c.  "You'll  see  results  aner  just  seven 
to  ten  days  of  daily  use." 

d.  "While  you  can't  prevent  biological 
aging,  you  can  prevent  Photoaging. 
That's  because  now  Ultima  n  Research 
Laboratories  have  developed  a  product 
designed  to  prevent  Photoaging.  This 
revolutionary  product  acts  as  a  shield 
for  your  skin." 

e.  "It's  called  PhotoAging  Shield  and 
it's  so  protective  it  actually  intercepts 
damaging  light  waves  before  they 
penetrate  your  skin." 

Paragraph  six:  Through  the  use  of  the 
statements  referred  to  in  paragraph  five, 
respondents  have  represented,  directly 
or  by  implication,  that: 

a.  Anti-cellulite  body  complex 
signific^antly  reduces  cellulite; 

D.  Anti-celluhte  body  complex 
reduces  skin's  bumpy  texture,  ripples  or 
slackness  caused  by  celluhte; 

c.  Anti-cellulite  body  complex  helps 
disperse  toxins  and  excess  water  from 
areas  where  celluhte  appears; 

d.  Anti-celluhte  body  complex 
increases  sub-skin  tissue  strength  and 
tone: 

e.  PhotoAging  Shield  bIcKks  all  of  the 
harmful  rays  which  cause  photoaging. 

Paragraph  Seven:  Through  the  use  of 
the  statements  referred  to  in  Paragraph 
Five,  respondents  have  represented, 
directly  or  by  impUcation,  that  they 
possessed  and  reUed  upon  a  reasonable 
basis  for  the  representations  set  forth  in 
Paragraph  Six  at  the  time  such 
representations  were  made. 

Paragraph  Eight:  In  truth  and  in  fact, 
respondents  did  not  possess  and  rely 
upon  a  reasonable  basis  for  the 
representations  set  forth  in  Paragraph 
Six  at  the  time  such  representations 
were  made.  Therefore,  the 
representation  set  forth  in  Paragraph 
Seven  was,  and  is,  false  and  misleading. 

Paragraph  Nine:  Respondents' 
dissemination  of  the  false  and 
misleading  representations  as  alleged  in 
this  complaint,  and  the  placement  in  the 
hands  of  others  of  the  means  and 
instrumentahties  by  and  through  which 
others  may  have  used  said  false  and 
misleading  representations,  constitute 
unfair  or  deceptive  acts  or  practices  in 
or  affecting  commerce,  and  false 
advertisements,  in  violation  of  section 
5(a)  and  12  of  the  Federal  Trade 
Commission  Act. 

Analysis  of  Proposed  Consent  Order  To 
Aid  Public  Comment 

The  Federal  Trade  Commission  has 
accepted,  subject  to  final  approval,  an 
agreement  to  a  proposed  consent  order 
from  Revlon,  Inc.,  and  its  wholly-owned 
subsidiary,  Charles  Revson,  Inc. 
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("Respondents").  The  Respondents  are 
major  manufacturers  and  marketers  of 
cosmetic  and  beauty  care  products. 

The  proposed  consent  order  has  been 
placed  on  the  public  record  for  sixty 
(60)  days  for  receipt  of  comments  by 
interested  persons.  Comments  received 
during  this  period  will  become  part  of 
the  public  record.  After  sixty  (60)  days, 
the  Commission  will  again  review  the 
agreement  and  the  comments  received 
and  will  decide  whether  it  should 
withdraw  from  the  agreement  and  take 
other  appropriate  action,  or  make  final 
the  proposed  order  contained  in  the 
agreement. 

This  matter  concerns  advertising 
claims  made  in  connection  with  sale  of 
two  of  Respondent's  products,  Anti- 
cellulite  body  complex  and  PhotoAging 
Shield. 

The  Commission's  amended 
complaint  in  this  matter  charges 
Respondents  with  making 
unsubstantiated  claims  in  various 
advertisements  and  promotional 
materials  regarding  the  performance 
capabilities  of  Anti-cellulite  body 
complex  and  PhotoAging  Shield.  With 
regard  to  Anti-cellulite  body  complex, 
the  compliant  alleges  that  Respondents 
have  represented,  directly  or  by 
imphcation,  that  the  product 
significantly  reduces  cellulite;  reduces 
skin's  bumpy  texture,  ripples  or 
slackness  caused  by  cellulite;  helps 
disperse  toxins  and  excess  water  from 
areas  where  cellulite  appears;  and 
increase  sub-skin  tissue  strength  and 
tone.  Respondents  also  represented, 
directly  or  by  implication,  that 
PhotoAging  Shield  blocks  all  of  the 
harmful  rays  which  cause  photoaging. 
The  complaint  charges  that  Respondents 
failed  to  possess  and  rely  upon  a 
reasonable  basis  for  these 
representations. 

The  consent  order  contains  provisions 
designed  to  remedy  the  alleged 
violations.  Part  I  of  the  order  requires 
respondents  to  cease  from  making  any 
representations  regarding  the  ability  of 
any  cosmetic  product  to  reduce  or 
eliminate  cellulite,  reduce  bumpy 
texture,  ripples  or  slackness  caused  by 
cellulite.  disperse  toxins  or  excess  water 
from  areas  where  cellulite  appears,  or 
reduce  or  eliminate  cellulite  by 
increasing  sub-skin  tissue  strength  or 
tone,  unless  they  possess  and  rely  upon 
competent  and  reliable  scientific 
evidence  for  such  representations. 

Part  n  of  the  Order  requires 
Respondents  to  possess  competent  and 
reliable  scientific  evidence  for  any 
representation  that  PhotoAging  Shield 
or  any  other  sunscreen  product  provides 
complete  protection  or  a  specified 
amount  of  protection  against  the  sun's 


harmful  rays.  The  order  also  requires 
Respondents  to  disclose  SPF  ratings  in 
advertisements  for  sunscreen  products 
that  make  such  representations. 

The  order  states  that  for  any  test. 
analysis,  research,  study,  consumer 
survey,  sample  or  other  evidence  to  be 
"competent  and  reliable."  the  test, 
analysis,  research,  study  consumer 
survey,  sample  or  other  evidence  shall 
be  conducted  and  evaluated  in  an 
objective  manner  by  persons  qualified  to 
do  so,  using  procedures  generally 
accepted  in  the  relevant  profession  to 
yield  accurate  and  reliable  results.  The 
order  also  states  that  for  a  sunscreen 
product,  any  representation  that  the 
Food  &  Drug  Administration  estabUshes 
as  supported  by  scientific  evidence  in  a 
tentative  final  or  final  standard,  will  be 
considered  to  be  adequately 
substantiated. 

Parts  III.  IV.  V  and  VI  of  the  order  are 
standard  order  provisions  requiring 
respondents  to  retain  all  records  that 
would  bear  on  respondents'  compliance 
with  the  order;  to  notify  the 
Commission  of  any  changes  in  the 
structure  of  the  corporation  that  may 
effect  its  compliance;  to  distribute 
copies  of  the  order  to  its  operating 
divisions,  to  those  persons  responsible 
for  the  preparation  and  review  of 
advertising  material  covered  by  tlie 
order,  and  to  Charles  Revson's  Beauty 
Advisors;  and  to  report  to  the 
Commission  its  compliance  with  the 
terms  of  the  order. 

The  purpose  of  this  analysis  is  to 
facilitate  public  comment  of  the 
proposed  order.  It  is  not  intended  to 
constitute  an  official  interpretation  of 
the  agreement  and  proposed  order  or  to 
modify  in  any  way  their  terms. 
Benjamin  I.  Berman. 
Acting  Secretary 
IFR  Doc.  93-21995  Filed  9-8-93;  845  am) 
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[Docket  9255] 

Trans  Union  Corp.;  Proposed  Consent 
Agreement  With  Analysis  To  Aid 
Public  Confiment 

AGENCY:  Federal  Trade  Commission. 
ACTION:  Proposed  consent  agreement. 

summary:  In  settlement  of  alleged 
violations  of  federal  law  prohibiting 
unfair  acts  and  practices  and  unfeir 
methods  of  competition,  this  consent 
agreement,  accepted  subject  to  final 
Commission  approval,  would  require, 
among  other  things,  an  Illinois 
consumer  reporting  agency  to  cease  and 
desist  from  failing  to  require,  in  its 
contracts,  that  those  who  obtain 


consumer  reports  from  the  company,  in 
the  form  of  lists  developed  through 
credit  prescreening,  make  a  firm  offer  of 
credit  to  each  person  on  the  list  and  take 
reasonable  steps  to  enforce  those 
contracts. 

DATES:  Comments  must  be  received  on 
or  before  November  8.  1993. 
ADDRESSES:  Comments  should  be 
directed  to:  FTC/Office  of  the  Secretary, 
room  159,  6th  Street  and  Pennsylvania 
Avenue  NW.,  Washington,  DC.  20580. 
FOR  FURTHER  INFORMATION  CONTACT: 
Arthur  Levin,  FTC/S-4429,  Washington, 
DC  20580. (202)  326-3040. 
SUPPLEMENTARY  INFORMATION:  Pursuant 
to  section  6(f)  of  the  Federal  Trade 
Commission  Act,  38  Stat.  721,  15  U.S.C. 
46  and  §  3.25(f)  of  the  Commission's 
rules  of  practice  (16  CFR  3.25(f)).  notice 
is  hereby  given  that  the  following 
consent  agreement  containing  a  consent 
order  to  cease  and  desist,  having  been 
filed  with  and  accepted,  subject  to  final 
approval,  by  the  Commission,  has  been 
placed  on  the  public  record  for  a  period 
of  sixty  (60)  days.  Public  comment  is 
invited.  Such  comments  or  views  will 
be  considered  by  the  Commission  and 
will  be  available  for  inspection  and 
copying  at  its  principal  office  in 
accordance  with  §4.9(b)(6)(ii)  of  the 
Commission's  rules  of  practice  (16  CFR 
4.9(b)(6)(ii)). 

In  the  matter  of  Trans  Union  Corporation, 
a  corporation. 

Agreement  Containing  Consent  Order 
To  Cease  and  Desist 

This  agreement  herein,  by  and 
between  Trans  Union  Corporation,  by 
its  duly  authorized  officer,  hereafter 
sometimes  referred  to  as  respondent, 
and  its  attorney,  and  counsel  for  the 
Federal  Trade  Commission,  is  entered 
into  in  accordance  with  the 
Commission's  Rule  governing  consent 
order  procedures.  In  accordance 
therewith  the  parties  hereby  agree  that: 

1.  Respondent  Trans  Union 
Corporation  is  a  corporation  organized, 
existing  and  doing  business  under  and 
by  virtue  of  the  laws  of  the  State  of 
Delaware,  with  its  office  and  principal 
place  of  business  located  at  555  West 
Adams  Street.  Chicago.  Illinois. 

2.  Respondent  has  oeen  served  with  a 
copy  of  the  complaint  issued  by  the 
Federal  Trade  Commission  charging  it 
with  violations  of  sections  604  and  607 
of  the  Fair  Credit  Reporting  Act.  and  has 
filed  answers  to  said  complaint  denying 
said  charges.  This  agreement  has 
application  only  with  respect  to  the  acts 
and  practices  alleged  in  paragraphs  four 
and  five  of  that  Complaint. 

3.  Respondent  admits  all  the 
jurisdictional  facts  set  forth  in  the 
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Commission's  complaint  in  this 
proceeding. 

4.  Respondent  waives: 

(a)  Any  further  procedural  steps; 

(b)  The  requirement  that  the 
Commission's  decision  contain  a 
statement  of  findings  of  fact  and 
conclusions  of  law; 

(c)  All  rights  to  seek  judicial  review 
or  otherwise  to  challenge  or  contest  the 
validity  of  the  order  entered  pursuant  to 
this  agreement;  and 

(d)  Any  claim  under  the  Equal  Access 
to  Justice  Act. 

5.  This  agreement  shall  not  become  a 
part  of  the  public  record  of  the 
proceeding  unless  and  until  it  is 
accepted  by  the  Commission.  If  this 
agreement  is  accepted  by  the 
Commission,  it  will  be  placed  on  the 
public  record  for  a  period  of  sixty  (60) 
days  and  information  in  respect  thereto 
publicly  released.  The  Commission 
thereafter  may  either  withdraw  its 
acceptance  oi  this  agreement  and  so 
notify  the  respondent,  in  which  event  it 
will  take  such  action  as  the  Conunission 
may  consider  appropriate,  or  issue  and 
serve  its  decision,  in  disposition  of  this 
part  of  the  proceeding. 

6.  This  agreement  is  for  settlement 
purposes  only  and  does  not  constitute 
an  admission  by  respondent  that  the  law 
has  been  violated  as  alleged  in  the  said 
copy  of  the  complaint  issued  by  the 
Commission,  or  that  the  facts  alleged  in 
the  complaint  other  than  the 
jurisdictional  facts  are  true.  While  Trans 
Union  Corporation  believes  that  entry  of 
this  Order  is  in  its  interest,  Trans  Union 
Corporation  specifically  denies  the 
allegations  of  the  Complaint  and  denies 
that  it  has  violated  any  law  as  alleged 

in  the  Complaint  or  otherwise. 

7.  This  agreement  contemplates  that, 
if  it  is  accepted  by  the  Commission,  and 
if  such  acceptance  is  not  subsequently 
withdrawn  by  the  Commission  pursuant 
to  the  provisions  of  §  2.32  of  the 
Commission's  rules,  the  Commission 
may,  without  further  notice  to  proposed 
respondent: 

(a)  Issue  its  Decision  containing  the 
following  order  to  cease  and  desist  in 
disposition  of  this  part  of  the 
proceeding;  and 

(b)  Make  information  public  in 
respect  thereto.  When  so  entered,  the 
Order  to  cease  and  desist  shall  have  the 
same  force  and  effect  and  may  be 
ahered,  modified  or  set  aside  in  the 
same  manner  and  within  the  same  time 
provided  by  statute  for  other  orders.  The 
Order  shall  become  final  upon  service. 
Delivery  by  the  U.S.  Postal  Service  of 
the  decision  containing  the  agreed-to 
Order  to  respondent's  address  as  stated 
in  this  agreement  shall  constitute 
service.  Respondent  waives  any  right  it 


may  have  to  any  other  mt  nner  of 
service.  The  Complaint  nr  ay  be  used  in 
construing  the  terms  of  tl^  e  Order,  and 
no  agreement,  understamiing, 
representation,  or  interpretation  not 
contained  in  the  Order  oi  the  agreement 
may  be  used  to  vary  or  contradict  the 
terms  of  the  Order. 

8.  Respondent  has  read  the  proposed 
Order  contemplated  hereby.  It 
understands  that  once  the  Order  has 
been  issued,  it  v«ll  be  required  to  file 
one  or  more  compliance  reports 
showing  that  it  hes  fuHy  compHed  with 
the  Order.  Respondent  further 
understands  that  it  may  be  liable  for 
civil  penalties  in  the  amount  provided 
by  law  for  each  violation  of  the  Order 
after  it  becomes  final. 

Order 

For  purposes  of  this  Order,  the 
foUovtring  definitions  shall  apply: 

a.  "Trans  Union"  means  Trans  Union 
Corporation,  its  successors  and  assigns, 
and  its  officers,  agents,  representatives, 
and  employees,  directly  or  through  any 
corporation,  subsidiary,  division  or 
other  device. 

b.  The  Fair  Credit  Reporting  Act 

( "FCRA")  refers  to  15  U.S.C  1681- 
1681t,  as  amended  or  as  it  may 
hereinafter  be  amended. 

c.  The  terms,  "Person,"'  "Consumer," 
"Consumer  Repor',"  anc  "Consumer 
Reporting  Agency."  are  'defined  as  set 
forth  in  sections  633  (b),  (c),  (d).  (f), 
respectively,  of  thj  FCR\,  15  U.S.C 
1681a(b),  1681a(c:,  1681a(f). 

d.  "Credit  Infonnatiot "  means  the 
information  Trans  Union  maintains 
bearing  on  any  of  he  characteristics 
listed  in  section  6)3(d)  of  the  FCRA 
with  respect  to  an  /  Con.';umer  that  Trans 
Union  obtains  from  Sub^ribers,  court 
records  or  any  other  source  and  from 
which  Trans  Union  creates  Consumer 
Reports. 

e.  "Credit  Presceening"  means  the 
process  whereby  ''rans  Union,  utilizing 
Credit  Informatior,  compiles  or  edits  for 
a  client  a  Ust  of  Consumers  who  meet 
specific  criteria  ar  d  provides  this  list  to 
the  client  or  a  third  party  (such  as  a 
mailing  service)  o  i  behtilf  of  the  client 
for  use  in  solidting  thope  Consumers  for 
an  offer  of  credit. 

I 

It  is  ordered  that,  Respondent  Trans 
Union,  in  connection  with  the 
furnishing  of  consumer  reports,  does 
cease  and  desist  from  felling: 

1.  Within  ninet}  (90)  days  of  the  date 
of  this  Order,  to  require  in  Trans 
Union's  contracts  that  those  who  obtain 
Consumer  Reports  fixin:  Trans  Union  in 
the  form  of  lists  d«>veloi5ed  through 
Credit  Prescreenir  g  make  a  firm  offer  of 


credit  to  each  Person  on  the  lists  and 
take  reasonable  steps  to  enforce  those 
contracts. 

n 

It  is  further  ordered  that,  Respondent 
shall  distribute  a  copy  of  this  C^er  to 
all  present  and  future  management 
officials  having  supervisory 
responsibilities  for  administration, 
sales,  advertising  or  poHcy  with  respect 
to  the  subject  matter  of  this  Order  in 
each  of  its  subsidiaries  and  op>erating 
di\isions  dealing  wrlth  credit 
prescreening,  and  shall  secure  from 
each  such  individual  a  signed  statement 
acknowledging  receipt  of  this  Order. 

m 

It  is  further  ordered  that.  For  the  five 
(5)  year  period  following  entry  of  this 
Order,  Respondent,  its  successors  and 
assigns  shall  notify  the  Commission  at 
least  thirty  (30)  days  prior  to  any 
proposed  change  in  Respondent  such  as 
dissolution,  assignment  or  sale  resulting 
in  the  emergence  of  a  successor 
corporation,  the  creation  of  dissolution 
of  subsidiaries,  or  any  other  change  in 
Respondent  which  may  affect 
compliance  obligations  arising  out  of 
the  Order. 

IV 

It  is  further  ordered,  That  Respondent 
shall  maintain  and  upon  request  make 
available  to  the  Federal  Trade 
Commission  all  records  that  will 
demonstrate  compliance  with  the 
requirements  of  this  Order. 

V 

It  is  further  ordered.  That  Respondent 
shall,  within  sixty  (60)  days  after  the 
date  of  service  of  this  Order,  file  with 
the  Commission  a  report,  in  writing, 
signed  by  the  Respondent  and  setting 
forth  In  detail  the  manner  and  form  of 
its  compliance  with  this  Order. 

VI 

If  the  FCRA  is  amended  (or  other 
similar  federal  legislation  enacted)  or 
the  FTC  issues  any  interpretation  of  the 
FCRA.  relating  to  any  obligation 
imposed  on  Trans  Union  herein,  which 
creates  any  new  requirement  that 
directly  conflicts  with  any  obligation 
imposed  on  Trans  Union  by  this  Order, 
Trans  Union  may  conform  the  manner 
in  which  it  conducts  its  business  as  a 
Consumer  Reporting  Agency  or  its  use 
of  Credit  Information  to  the 
requirements  of  such  new  statutory 
provision  or  interpretation;  provided 
however  that,  Trans  Union  shall  notify 
the  Commission  promptly  if  it  intends 
to  change  its  conduct  as  provided  for  in 
this  section,  and  provided  further  that 
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nothing  In  this  provision  shall  limit  the 
right  of  the  FTC  to  challenge  Trans 
Union's  actions  hereunder  and  to  seek 
enforcement  of  Trans  Union's 
obligations  under  this  order.  For 
purposes  of  this  Order,  and  by  way  of 
example  only,  a  "direct  conflict" 
between  this  Order  and  a  new  statutory 
amendment  or  interpretation  shall 
include  a  requirement  in  any  such 
amendment  or  interpretation  that  a 
Credit  Reporting  Agency  complete  a 
task  or  obligation  addressed  in  this 
Order  in  a  greater  period  of  time  than 
is  speciHed  in  the  Order. 

vn 

This  Order  does  not  address  the 
current  practice  engaged  in  by  Trans 
Union  of  compiling,  for  sale  to  cUents, 
lists  of  consumers  with  certain  credit- 
related  characteristics,  based  in  whole 
or  in  part  on  credit  information,  which 
lists  are  not  developed  through  Credit 
Prescreening  and  it  does  not  in  any  way 
limit  the  right  of  the  Federal  Trade 
Commission  to  take  any  appropriate 
action  after  entry  of  this  Order  pursuant 
to  the  FCRA  relating  to  this  practice,  nor 
does  it  limit  in  any  way  Trans  Union's 
defense  of  any  such  action. 

Analysis  of  Proposed  Consent  Order  To 
Aid  Public  Comment 

The  Federal  Trade  Commission  has 
accepted  an  agreement  to  a  proposed 
consent  order  from  respondent  Trans 
Union  Corporation. 

The  proposed  Consent  Order  has  been 
placed  on  the  public  record  for  sixty 
(60)  days  for  reception  of  comments  by 
interested  persons.  Comments  received 
during  this  period  will  become  part  of 
the  public  record.  After  sixty  (60)  days, 
the  Commission  will  again  review  the 
agreement  and  the  comments  received 
and  will  decide  whether  it  should 
withdraw  from  the  agreement  or  make 
final  the  agreement's  proposed  order. 

The  proposed  Order  resolves  the 
prescreening  portions  of  the 
administrative  complaint  issued  against 
Trans  Union.  In  prescreening,  a 
consumer  reporting  agency  sells  to  a 
credit  grantor,  either  directly  or  through 
a  third  party,  a  list  of  names  and 
addresses  of  consumers  from  its 
consumer  reporting  database  selected  on 
the  basis  of  the  creditor's  credit-granting 
criteria.  In  return,  the  list  user  must 
make  a  firm  offer  of  credit  to  all 
consumers  whose  names  appear  on  the 
prescreened  list. 

The  Commission  complaint  charged 
that  Trans  Union  violated  sections  604 
and  607  of  the  FCRA  by  providing 
consumer  reports  in  the  form  of 
prescreened  lists  to  credit  grantors 
without  adequately  requiring  or 


monitoring  that  said  persons  make 
oihn  of  cradit  to  all  consumers  on  such 
lists,  llie  proposed  Order  requires  that 
Trans  Union  revise  its  sales  contract  to 
require  that  customers  for  its 
prescreened  lists  make  offers  of  credit  to 
all  consumers  on  the  lists  and  that  the 
company  take  reasonable  steps  to 
enforce  its  contracts. 

The  attached  settlement  is  nearly 
identical  to  the  provision  on 
prescreening  contained  in  a  broad-based 
agreement  reached  with  TRW  Inc.  in 
1991  resolving  allegations  that  that 
company  was  engaged  in  numerous 
violations  of  the  FOIA.  The  only 
difference  in  the  orders  concerning 
prescreening  is  the  insertion  of  the  word 
"credit"  to  modify  the  defined  term 
"prescreening"  in  the  Trans  Union 
consent  agreement.  This  was  done  to 
reflect  the  fact  that  the  pre-complaint 
investigation  and  the  complaint  focused 
on  prescreening  for  credit  offers  only. 
Benjajnin  I.  Bennui, 
Acting  Secretary. 
(FR  Doc  93-21996  Filed  9-8-93;  8:45  am] 
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DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

National  Institutes  of  Health 

National  Institute  of  Allergy  and 
Infectious  Diseases;  Opportunity  for  a 
Cooperative  Research  and 
Development  Agreement  (CRADA)  for 
the  Developntent  of  Live  Attenuated 
Vaccine  Viruses  for  Human 
Respiratory  Syncytial  Virus  (RSV)  and 
Parainfluenza  Virus  Type  3  (PIV3) 

AGENCY:  National  Institutes  of  Health. 
PHS.  DHHS. 
action:  Notice. 

SUMMARY:  The  National  Institute  of 
Allergy  and  Infectious  Diseases  (NIAID) 
of  the  National  Institutes  of  Health  is 
seeking  capability  statements  from 
.  parties  interested  in  entering  into  a 
Cooperative  Research  and  Development 
Agreement  (CRADA)  on  a  project  to 
develop  live  attenuated  vaccine  viruses 
for  human  respiratory  syncytial  virus 
(RSV)  and  parainfluenza  virus  type  3 
(PIV3).  This  ongoing  project  is  with  the 
Laboratory  of  Infectious  Diseases  (LID). 
The  goal  is  to  (i)  develop  the 
methodology  for  producing  replication- 
competent  RSV  and  PIV3  from  DNAs 
encoding  complete  copies  of  the  viral 
genomic  RNAs,  (ii)  introduce  defined 
mutations  to  produce  attenuated 
vaccine  strains,  and  (iii)  evaluate  the 
attenuated  viruses  as  live  vaccines  in 
animals  and  humans.  Each  of  the  viral 


genomic  RNAs  has  been  cloned  and 
sequenced  in  its  entirety  and  much  of 
the  work  to  construct  a  complete 
consensus  sequence  copy  of  each  RNA 
has  been  completed.  The  feasibility  of 
making  virus  from  DNA  is  supported  by 
studies  in  which  short  synthetic 
versions  of  each  RNA  (the  largest  one 
tested  was  49%  the  size  of  the  complete 
RSV  genome)  were  introduced  into 
infected  cells  and  successfully 
"rescued"  into  infectious  virus.  The  LID 
has  extensive  experience  in  evaluating 
the  safety,  antigenicity,  immunogenicity 
and  efficacy  of  RSV  and  PIV3  and 
vaccines  thereof  in  experimental 
animals  and  human  volunteers.  The 
commercial  collaborator  would  be  asked 
to  contribute  and  maintain 
approximately  four  to  six  scientists  off- 
site  to  support  the  UD-directed  project. 
Some  additional  funding  would  be 
requested  to  support  activities  in  the 
LID.  and  a  major  funding  commitment 
would  be  required  for  the  vaccine  safety 
and  efficacy  studies.  Capability 
statements  should  include: 

(1)  Technical  expertise  of  proposed 
Collaborator  Principal  Investigator  and 
laboratory  group  in  molecular  virology 
and  transfection  technology, 

(2)  Ability  of  Collaborator  to 
manufacture  experimental  lots  of 
vaccine,  and 

(3)  Ability  to  adequately  contribute 
funding  to  support  required  vaccine 
safety  and  efficacy  studies. 
ADDRESSES:  Capability  statements  shall 
be  submitted  to:  Dr.  Harold  T. 
Safferstein,  Technology  Transfer 
Branch,  National  Institute  of  Allergy 
and  Infectious  Diseases,  National 
Institutes  of  Health,  Building  31,  room 
7A32,  9000  Rockville  Pike,  Bethesda. 
Mar>'land  20892;  Tel:  301-496-2644. 
DATES:  October  12. 1993. 

Dated:  August  27, 1993. 
Reid  G.  Adler, 

Director.  Office  of  Technology  Transfer. 
National  Institutes  of  Health. 
jFR  Doc  93-21965  Filed  9-8-93:  8:45  am) 

BILUNG  CODE  4140-01-M 


DEPARTMENT  OF  THE  INTERIOR 

Scoping  Meetings  on  the  Uinta  Basin 
Replacement  Projects  EIS  (Uintah  and 
Upaico  Units) 

AGENCY:  Central  Utah  Water 
Conservancy  District,  Interior. 
ACTION:  Notice  of  pubUc  scoping 
meetings  to  invite  public  input  for  use 
in  preparing  the  EIS  for  the  Uinta  Basin 
Replacement  Projects  (Uintah  and 
Upaico  Units). 
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SUMMARY:  Public  Law  102-575  section 
201(c)  provides  for  the  termination  of 
the  authorization  for  the  Uintah  and 
Upalco  Units  five  years  after  its 
enactment  unless  (1)  the  Secretary  of  the 
Interior  has  executed  a  cost  sharing 
agreement  with  the  District,  and  (2)  the 
Secretary  has  requested,  or  Congress  has 
appropriated,  construction  funds  for 
these  projects. 

CUWCD  will  serve  as  the  joint  lead 
agency  with  the  Department  of  the 
hiterior  for  preparation  of  the  EIS  on  the 
Uintah  and  Upalco  Units  pursuant  to 
section  102(2)(c)  of  the  NEPA  of  1969  as 
amended  and  the  Central  Utah  Project 
Completion  Act. 

Federal  Register  Notices  (57  FR 
62576,  Uintah  Unit)  and  (57  FR  62577, 
Upalco  Unit),  on  December  31, 1992, 
announced  the  intent  to  prepare  EIS's 
for  the  Uintah  and  Upalco  Units.  Initial 
scoping  meetings  were  subsequently 
held  on  January  19, 1993  In  Roosevelt, 
Utah,  January  21. 1993  In  Fort 
Duchesne,  Utah,  and  January  26, 1993 
in  Salt  Lake  City,  Utah  for  the  Uintah 
Unit  and  on  January  20. 1993  in 
Altamont,  January  21. 1993  In  Fort 
Duchesne,  Utah,  and  January  28, 1993 
in  Salt  Lake  City,  Utah  for  the  Upalco 
Unit.  Summary  reports  of  these  scoping 
meetings  are  available  from  the  District 
on  request. 

The  purpose  of  this  second  set  of 
scoping  meetings  is  to  soUdt  public 
comment  on  the  alternatives  to  be 
studied  in  detail  and  on  the  scope  and 
content  of  the  Uinta  Basin  Replacement 
Projects  EIS  (Uintah  and  Upalco  Units). 
Information  on  alternatives  selected  for 
detailed  investigation  in  the 
development  of  a  combined  EIS  for  both 
units  is  available  from  the  District  on 
request. 

the  EIS  for  the  Uinta  Basin 
Replacement  Projects  (Uintah  and 
Upalco  Units)  will  evaluate  the 
environmental  impacts  of  the  proposed 
action  and  alternatives  for  providing 
water  to  irrigation  users,  the  Ute  Indian 
Tribe,  municipal  and  industrial  users 
and  for  instream  flows  within  eastern 
Duchesne  County  and  western  Uinta 
County.  The  EIS  will  evaluate  the 
environmental  impacts  of  the  No-Actlon 
alternative,  and  development 
alternatives  in  each  unit,  including 
gravity  pressure  irrigation  systems, 
canal  and  diversion  structure 
rehabilitations,  storage  reservoirs, 
stream  restorations,  environmental 
mitigation  and  enhancement,  and  other 
water  development  related  features. 

Types  of  Issues  Include  impacts  of 
construction  and  operation  of  the 
improvements,  impacts  on  wetlands  and 
other  habitat  values  in  irrigation  service 
areas  of  Duchesne  and  Uinta  Counties, 


quality  and  quant  ty  icipacts  of 
construction  and  jpen  Hon  on  the 
Duchesne  and  Green  Rivers,  impacts  on 
threatened  and  endangered  species,  and 
identification  of  mitlge  tion  and  - 
enhancement  opportunities. 
DATES:  The  CUWCD  seeks  participation 
in  the  Scoping  Meetings  from  Interested 
members  of  the  public  including 
potentially  affected  lar.dowmers,  public 
officials,  agency  raprej^entatives,  special 
interest  groups,  and  interested 
individuals.  CUWCD  will  make  every 
effort  to  make  the;e  meetings  accessible 
to  disabled  attendees.  Please  contact 
CUWCD  at  (800)-226-7109  vrith  any 
special  needs  or  rjquests  at  least  three 
days  prior  to  the  neet  ng.  The  times  and 
locations  for  the  rieetings  are  as  follows: 

(1)  7  p.m.  Tuesday,  October  12, 1993, 
Roosevelt  Jr.  High  School 
Auditorium,  :!65  N.  300  W., 
Roosevelt.  Ut  ih 

(2)  7  p.m..  Wednescay,  October  13, 
1993,  Salt  Lal.e  County  Commission 
Chambers,  Gtvenmental  Center, 
2001  S.  State  St..  Sah  Lake  City. 
Utah 

(3)  7  p.m.  Thursday,  October  14. 1993. 
Altamont  High  School  Auditorium, 
Altamont,  Ut<ii. 

FOR  FURTHER  INFOf  IMATION  CONTACT:  An 
information  packe  t  or  the  project  is 
available  upon  rec  uert  from  the 
CUWCD.  Written  :omments  or 
suggestions  regarc  ing  the  scope  and  or 
content  of  the  DEIS  a^  invited  and 
should  be  submitt  3d  lo  later  than 
November  15,  1993.  In  addition. 
Interested  parties  ::an  receive  when 
completed,  a  copy  of  the  DEIS  for 
review  and  comm  3nt.  All  comments, 
suggestions,  or  recue;ts  should  be 
addressed  in  writiag  lo:  R.  Terry 
Holzworth,  Uinta  3asin  Replacement 
Projects,  Project  Man  iger.  Central  Utah 
Water  Conservancy  Eistrict,  355  West 
1300  South.  Orem.  U  ah  84058-7303, 
(801)226-7127.  (801)226-7150  (fax). 

Dated:  September  1, 1993. 
Jonathan  P.  Deason, 

Director,  Office  of  Environmental  Afftms,  U.S. 
Department  of  the  In  enor. 
(FR  Doc  93-21934  Filei  9-8-93;  8:45  ami 
BIUJNG  CODE  49ie-4W-« 


Bureau  of  Land  Maragement 

[C/M)58-4210-02] 

Environmental  lm[)act  Statement; 
Modification 

AGENCY:  Bureau  of  Land  Management, 

DOI. 

action:  Notice  of  modification  to  the 

environmental  im^ac^t  statement  (EIS) 


for  an  effluent  pipeline  from  various 
Lake  County  communities  to  the 
Geysers  Geothermal  Field. 

SUMMARY:  The  original  proposal  (Federal 
Register.  Vol.  58.  No.  46,  pg  13499) 
included  a  back-up  disposal  option  of 
using  the  existing  Northern  California 
Power  Agency  "M"  well  in  the  event 
that  the  steam  field  was  imable  to  take 
the  effluent.  This  is  no  longer  the 
preferred  option  and,  in  it's  place,  a 
wetland  disposal  alternative  has  been 
proposed. 

This  treatment  and  disposal  system 
alternative  may  involve  a  created 
wetland  Incorporating  wetland 
vegetation  and  open  water  areas.  As  part 
of  this  alternative,  the  Southeast 
Regional  Wastewater  Plant  would  be 
upgraded  to  provide  tertiary  treatment 
of  effluent.  The  tertiary  effluent  would 
then  be  discharged  to  the  created 
wetland  flow  system  for  additional 
treatment  prior  to  discharge  to  and 
through  the  existing  Anderson  marsh 
with  eventual  discharge  to  Clear  Lake. 
FOR  FliRTXER  INFORMATION  CONTACT:  Rich 
Estabrook,  Bureau  of  Land  Management, 
(707)  462-3873;  Mark  Dellinger,  Lake 
County  Plaimlng  Dept.,  (707)  263-2273. 
Renee  Snyder, 

Oear  Lake  Resource  Area  Manager. 
[FR  Doc.  93-21886  Filed  9-8-93;  8:45  am) 

BiUJMQ  CODE  431 0-«0-M 


[MT-060-02-4333-11] 

Montana  Off-Road  Vehicle  Designation 

AGENCY:  Bureau  of  Land  Management, 
Department  of  the  Interior. 
ACTKM:  Notice  to  limit  off-road  vehicle 
use  on  pubUc  lands. 

SUMMARY:  Notice  is  hereby  given  that 
effective  immediately  the  use  of  off-road 
vehicles  (ORVs)  is  limited  on  public 
lands  within  the  Chain  Buttes/Ihmn 
Ridge  area,  in  northern  Petroleum 
County,  Montana.  This  will  be  in  effect 
during  the  bird  and  big  game  hunting 
season  as  established  by  the  Montana 
Department  of  Fish,  Wildhfe  and  Parks 
in  accordance  with  the  authority  and 
requirements  of  regulation  43  CTR 
8364.1. 

DATES:  This  designation  will  only  be  in 
effect  during  the  bird  and  big  game 
hunting  season.  The  designation  will 
terminate  on  December  1,  1993. 
FOR  FURTHER  B<FORMATK)N  CONTACT: 
Chuck  Otto,  Judith  Resource  Area 
Manager,  Bureau  of  Land  Management 
(BLM),  Airport  Road,  Lewistown, 
Montana  59457. 

SUPPLEMENTARY  IM^>RMAT10N:  The  area 
includes  92,810  acres.  PubUc  land  is 
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administered  by  the  BLM,  Judith 
Resource  Area.  Lewistov\Ti  District.  This 
designation  is  the  result  of  a  cooperative 
effort  among  BLM,  private  landowners. 
U.S.  Fish  and  Wildlife  Service,  Montana 
Department  of  Fish,  Wildlife  and  Parks 
and  Montana  Department  of  State 
Lands.  The  purpose  of  the  designation 
is  to  prevent  damage  to  soil,  vegetative 
and  scenic  resources,  to  open  additional 
private  and  state  lands  for  hunting,  and 
to  reduce  landowner/recreationist 
conflicts  so  as  to  provide  a  higher 
quality  hunt. 

The  off-road  vehicle  limitation  area  is 
located  in  northern  Petroleum  County, 
Montana.  It  includes  all  public  lands 
administered  by  the  BLM  north  of  the 
Crooked  Creek  and  Dunn  Ridge  roads. 

Hunting  within  the  described  block 
will  be  subject  to  the  following 
restrictions; 

1.  All  off-road  vehicle  travel  is 
prohibited. 

2.  All  roads  not  signed  or  otherwise 
designated  as  open,  are  closed  to 
motorized  vehicle  use. 

3.  No  motorized  vehicle  use  is  allowed 
on  closed  roads,  with  the  exclusive 
exception  of  retrieving  downed  big 
game.  Big  game  retrieval  is  allowed 
between  10  a.m.  and  2  p.m.  daily  on 
open  or  closed  roads.  Ftior  to  or  a^r 
these  hours,  motorized  vehicles  are 
not  permitted  on  closed  roads  or  off 
roads.  No  off-road  vehicle  use  will  be 
allowed  on  any  lands  within  this 
block  management  area. 

4.  All  public  find  in  this  management 
area  is  open  to  walk  in  hunting. 

5.  The  private  land  in  this  management 
area  is  open  to  walk  in  hunting, 
except  around  residential  areas, 
shipping  pastures  and  areas  that  are 
signed  or  otherwise  designated  as 
closed. 

6.  Camping  on  private  land  requires 
landowner  permission. 

7.  Camping  is  prohibited  on  Montana 
Department  of  State  L^nds  (DSL) 
property. 

8.  Camping  is  permitted  on  public  land 
(14  day  stay  limit)  within  100  yards 
of  open  roads.  Direct  access  by  motor 
vehicle  is  permitted  to  and  from 
campsites  using  the  most  direct  route 
to  avoid  damage  to  soils  and 
vegetation.  Such  camping  is  also 
allowed  within  a  reasonable  distance 
dovm  closed  roads  after  obtaining  a 
special  use  permit  issued  by  the 
Judith  Resource  Area. 

9.  A  DSL  recreational  use  license  is 
required  to  hunt  or  fish  on  state 
property. 

10.  Outfitters  and  other  recreation  users 
are  required  to  use  certified  weed-free 
feed  for  their  livestock  within  the 
management  area. 


11.  Limitations  and  regulations  as  found 
in  43  CFR  part  8340  apply. 

Dated:  August  30. 1993. 
David  L.  Mart. 

District  Manager. 

(PR Doc.  93-21805  Filed  9-8-93;  845  am) 

BIUJNOCOOE  «10-ON-M 

[Ofl-94S-2300-02;  QP3-384;  OR-44620] 

Order  Providing  for  Opening  of  Land; 
Oregon 

AGENCY:  Bureau  of  Land  Management, 

Interior. 

ACTION:  Notice. 

SUMMARY:  This  action  will  open  140 
acres  of  acquired  land  to  surface  entry, 
mining  and  mineral  leasing. 
EFFECTIVE  DATE:  October  14. 1993. 
FOR  FURTHER  INFORMATION  CONTACT: 
Linda  Sullivan,  BLM  Oregon/ 
Washington  State  Office,  P.O.  Box  2965. 
Portland.  Oregon  97208.  503-280-7171. 
SUPPLEMENTARY  INFORMATION:  Under  the 
authority  of  section  205  of  the  Federal 
Land  Policy  and  Management  Act  of 
1976.  43  U.S.C  1715.  the  following 
described  land  was  acquired  by  the 
United  States  to  be  administered  as 
public  land  under  the  jurisdiction  of  the 
Bureau  of  Land  Management: 

Willamette  Meridua 

T.  38 S. R.  S  W.. 
Sec.  24,  EViSWVi.  SV,SWV«SWV4.  and 
SWv«SBV«. 

The  area  described  contains  140  acres  in 
Josephine  County. 

At  8:30  a.m..  on  October  14. 1993.  the 
above  described  land  will  be  opened  to 
operation  of  the  pubbc  land  laws 
generally,  subject  to  vaUd  existing 
rights,  the  provisions  of  existing 
withdrawals,  and  the  requirements  of 
applicable  law.  All  valid  existing 
applications  received  at  or  prior  to  8;30 
a.m.,  on  October  14, 1993.  will  be 
considered  as  simultaneously  filed  at 
that  time.  Those  received  thereafter  will 
be  considered  in  the  order  of  filing. 

At  8:30  a.m..  on  October  14, 1993,  the 
above  described  land  will  be  opened  to 
location  and  entry  under  the  United 
States  mining  laws.  Appropriation 
under  the  general  mining  laws  prior  to 
the  date  and  time  of  restoration  is 
unauthorized.  Any  such  attempted 
appropriation,  including  attempted 
adverse  possession  under  30  U.S.C.  sec. 
38,  shall  vest  no  rights  against  the 
United  States.  Acts  required  to  establish 
a  location  and  to  initiate  a  right  of 
possession  are  governed  by  State  law 
where  not  in  conflict  with  Federal  law. 
The  Bureau  of  Land  Management  will 
not  intervene  in  disputes  between  rival 


locators  over  possessory  rights  since 
Congress  has  provided  for  such 
determinations  in  local  courts. 

At  8:30  a.m.,  on  October  14, 1993.  the 
above  described  land  will  be  opened  to 
applications  and  offers  under  the 
mineral  leasing  laws. 

Dated:  August  30. 1993. 
Robert  D.  DeViney,  Jr., 

Acting  Chief,  Branch  of  Lands  and  Minerals 

Operations 

(FR  Doc.  93-21889  Filed  9-8-93;  8:45  ami 

BILLING  CODE  4310-^3-W 

[OR-943-2300-02;  GP3-385;  OR-46668] 

Order  Providing  for  Opening  of  Land; 
Oregon 

AGENCY:  Bureau  of  Land  Management, 

Interior. 

ACTION:  Notice. 

SUMMARY:  This  action  will  open  12.25 
acres  of  acquired  land  to  surface  entry, 
mining,  and  mineral  leasing. 
EFFECTIVE  DATE:  October  14.  1993. 
FOR  FURTHER  INFORMATION  CONTACT: 
Linda  Sullivan.  BLM  Oregon/ 
Washington  State  Office.  P.O.  Box  2965, 
Portland.  Oregon  97208,  503-280-7171. 
SUPPLEMENTARY  INFORMATION:  Under  the 
authority  of  section  205  of  the  Federal 
Land  Policy  and  Management  Act  of 
1976.  43  U.S.C  1715,  the  following 
described  land  was  acquired  by  the 
United  States  to  be  administered  as 
public  land  under  the  jurisdiction  of  the 
Bureau  of  Land  Management: 

Willamette  Meridian 

T.  4S..R.  7W., 
Sec.  6,  those  portions  of  the  Nestucca  River 
Access  Road  lying  in  lot  2.  SWV4NEy4, 
and  WV^SEv«,  as  more  particularly 
identified  and  described  in  the  official 
records  of  the  Bureau  of  Land 
Management,  Oregon  State  Office. 
The  area  described  contains  12.25  acres  in 
Tillamook  County. 

At  8:30  a.m.,  on  October  14, 1993,  the 
above  described  land  will  be  opened  to 
operation  of  the  public  land  laws 
generally,  subject  to  valid  existing 
rights,  the  provisions  of  existing 
withdrawals,  and  the  requirements  of 
applicable  law.  All  valid  existing 
applications  received  at  or  prior  to  8:30 
a.m.,  on  October  14. 1993,  will  be 
considered  as  simultaneously  filed  at 
that  time.  Those  received  thereafter  will 
be  considered  in  the  order  of  filing. 

At  8:30  a.m.,  on  October  14, 1993,  the 
above  described  land  will  be  opened  to 
location  and  entry  under  the  United 
States  mining  laws.  Appropriation 
under  the  general  mining  laws  prior  to 
the  date  and  time  of  restoration  is 
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unauthorized.  Any  such  attempted 
appropriation,  including  attempted 
adverse  possessions  under  30  U.S.C. 
sec.  38.  shall  vest  no  rights  against  the 
United  States.  Acts  required  to  establish 
a  location  and  to  initiate  a  right  of 
possession  are  governed  by  State  law 
where  not  in  conflict  with  Federal  law. 
The  Bureau  of  Land  Management  will 
not  intervene  in  disputes  between  rival 
locators  over  possessory  rights  since 
Congress  has  provided  for  such 
determinations  in  local  courts. 

At  8:30  a.m.,  on  October  14, 1993,  the 
above  described  land  will  be  opened  to 
applications  and  offers  under  the 
mineral  leasing  laws. 

Dated:  August  30. 1993. 
Robert  D.  DeViney.  Jr., 

Chief.  Branch  of  Lands  and  Minerals 

Operations. 

[FR  Doc.  93-21890  Filed  9-8-93,  8:45  ami 

BILUNC  CODE  4310-33-M 

[OR-94J-230(M)2;  GP3-386;  OR-46787] 

Order  Providing  for  Opening  of  Land; 
Oregon 

agency:  Bureau  of  Land  Management, 

Interior. 

ACTION:  Notice. 

SUMMARY:  This  action  will  open  64.70 
acres  of  acquired  land  to  surface  entry, 
mining  and  mineral  leasing. 
EFFECTIVE  DATE:  October  14,  1993. 
FOR  FURTHER  INFORMATION  CONTACT: 
Linda  Sullivan,  BLM  Oregon/ 
Washington  State  Office.  P.O.  Box  2965, 
Portland,  Oregon  97208,  503-280-7171. 
SUPPLEMENTARY  INFORMATION:  Under  the 
authority  of  section  205  of  the  Federal 
Land  Policy  and  Management  Act  of 
1976,  43  U.S.C.  1715.  the  following 
described  land  was  acquired  by  the 
United  States  to  be  administered  as 
public  land  under  the  jurisdiction  of  the 
Bureau  of  Land  Management: 

Willamette  Meridian 

T.  4  N..  R.  38  E.. 

Sec.  7.  lots  2  and  3.  excepting  therefrom 
the  easterly  165  feet. 

The  area  described  contains  64.70  acres  in 
Umatilla  County. 

At  8:30  a.m..  on  October  14, 1993.  the 
above  described  land  will  be  opened  to 
operation  of  the  public  land  laws 
generally,  subject  to  valid  existing 
rights,  the  provisions  of  existing 
withdrawals,  and  the  requirements  of 
applicable  law.  All  valid  existing 
apphcations  received  at  or  prior  to  8:30 
a.m.,  on  October  14. 1993,  will  be 
considered  as  simultaneously  filed  at 
that  time.  Those  received  thereafter  will 
be  considered  in  the  order  of  filing. 


At  8:30  a.m..  on  jctober  14. 1993.  the 
above  described  la  id  will  be  opened  to 
location  and  entry  under  the  United 
States  mining  laws.  Appropriation 
under  the  general  mining  laws  prior  to 
the  date  and  time  c  f  restoration  is 
unauthorized.  Any  such  attempted 
appropriation,  including  attempted 
adverse  possession  under  30  U.S.C.  sec. 
38,  shall  vest  no  ri);hts  against  the 
United  States,  Actf  required  to  establish 
a  location  and  to  ir  itiate  a  right  of 
possession  are  gov>;med  by  State  law 
where  not  in  conflict  with  Federal  law. 
The  Bureau  of  Land  Management  will 
not  intervene  in  di  iputes  between  rival 
locators  over  possessory  rights  since 
Congress  has  provided  for  such 
determinations  in  'ocal  courts. 

At  8:30  a.m.,  on  Dctober  14. 1993,  the 
above  described  la  id  will  be  opened  to 
applications  and  o  Ters  under  the 
mineral  leasing  lavs. 

Dated:  August  30, '  993. 
Robert  D.  DeViney.  J'-.. 
Acting  Chief.  Branch  of  Lands  and  Minerals 
Operations. 
[FR  Doc.  93-21891  F  Ud  9-«-93;  8:45  amj 

BrUlNG  CODE  4310-33-M 

[OR-943-230(M)2;  CP3-388;  OR-466451 

Order  Providing  fc  i  Opening  of  Land; 
Oregon 

AGENCY:  Bureau  of  Land  Management, 

Interior. 

ACTION:  Notice. 

SUMMARY:  This  action  will  open  13.75 
acres  of  acquired  h  nd  to  surface  entry. 
The  minerals  are  n  at  in  Federal 
ovraership. 

EFFECTIVE  DATE:  October  14, 1993. 
FOR  FURTHER  INFOR  NATION  CONTACT: 
Linda  Sullivan,  BLM  Oregon/ 
Washington  State  Office,  P.O.  Box  2965, 
Portland.  Oregon  97208.  503-280-7171. 
SUPPLEMENTARY  INFORMATION:  Under  the 
authority  of  sectioi  205  of  the  Federal 
Land  Policy  and  Management  Act  of 
1976. 43  U.S.C.  17:  f).  the  following 
described  land  wai  acquired  by  the 
United  States  to  be  edministered  as 
public  land  under  be  jurisdiction  of  the 
Bureau  of  Land  Management: 

Willamette  Meridian 

T.  25  S..  R.  13  W., 

Sec.  8,  lot  3  and  the  .idelands  fronting  and 
abutting  thereon. 

The  area  described  contains  13.75  acres  in 
Coos  County. 

At  8:30  a.m..  on  October  14, 1993,  the 
above  described  land  vill  be  opened  to 
operation  of  the  pub!  c  land  laws  generally, 
subject  to  valid  existia;  rights,  the  provisions 
of  existing  withdrawtli.  and  the 


requirements  of  applicable  law.  All  valid 
existing  applications  received  at  or  prior  to 
8:30  a.m.,  on  October  14, 1993,  will  be 
considered  as  simultaneously  filed  at  that 
time.  Those  received  thereafter  will  be 
considered  in  the  order  of  filing. 

Dated:  August  30, 1993. 
Robert  D.  DeViney,  Jr., 

Acting  Chief,  Branch  of  Lands  and  Minerals 

Operations. 

IFR  Doc.  93-21892  Filed  9-8-93;  8:45  am] 

BILUNO  CODE  «31»-^3-M 


(OR-943-230(M)2;  GP3-387;  OR-44380 
(WASH)] 

Order  Providing  for  Opening  of  Land; 
Washington 

AGENCY:  Bureau  of  Land  Management, 

Interior. 

ACTION:  Notice. 

SUMMARY:  This  action  will  open  306.60 
acres  of  acquired  land  to  surface  entry, 
mining  and  mineral  leasing. 
EFFECTIVE  DATE:  October  14.  1993. 
FOR  FURTHER  INFORMATION  CONTACT: 
Linda  Sullivan.  BLM  Oregon/ 
Washington  State  Office,  P.O.  Box  2965. 
Portland.  Oregon  97208.  503-280-7171. 
SUPPLEMENTARY  INFORMATION:  Under  the 
authority  of  section  205  of  the  Federal 
Land  PoHcy  and  Management  Act  of 
1976.  43  U.S.C.  1715.  the  following 
described  land  was  acquired  by  the 
United  States  to  be  administered  as 
public  land  under  the  jurisdiction  of  the 
Bureau  of  Land  Management: 

Willamette  Meridian 

T.  26N..R.  32E., 

Sec.  31,  lots  1  and  2.  NEVi.  and  E'/iNWV«. 

The  area  described  contains  306.60  acres  in 
Lincoln  County. 

At  8:30  a.m..  on  October  14, 1993,  the 
above  described  land  will  be  opened  to 
operation  of  the  public  land  laws 
generally,  subject  to  valid  existing 
rights,  the  provisions  of  existing 
withdrawals,  and  the  requirements  of 
applicable  law.  All  valid  existing 
applications  received  at  or  prior  to  8:30 
a.m.,  on  October  14, 1993.  will  be 
considered  as  simultaneously  filed  at 
Uiat  time.  Those  received  thereafter  will 
be  considered  in  the  order  of  filing. 

At  8:30  a.m..  on  October  14. 1993.  the 
above  described  land  will  be  opened  to 
location  and  entry  under  the  United 
States  mining  laws.  Appropriation 
under  the  general  mining  laws  prior  to 
the  date  and  time  of  restoration  is 
unauthorized.  Any  such  attempted 
appropriation,  including  attempted 
adverse  possession  under  30  U.S.C.  sec. 
38,  shall  vest  no  rights  against  the 
United  States.  Acts  required  to  establish 
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a  location  and  to  initiate  a  right  of 
possession  are  governed  by  State  law 
where  not  in  conflict  with  Federal  law. 
The  Bureau  of  Land  Management  will 
not  intervene  in  disputes  between  rival 
locators  over  possessor  rights  since 
Congress  has  provided  for  such 
determinations  in  local  courts. 

At  8  30  a.m..  on  October  14,  1993.  the 
above  described  land  will  be  opened  to 
applications  and  offers  under  the 
mineral  leasing  laws. 

Dated  August  30, 1993 
Robert  D.  DeViney.  Ir., 

Acting  Chief.  Branch  of  Lands  and  Minerals 

Operations. 

IFR  Doc.  93-21893  Filed  9-8-93,  8:45  am] 

BILUNG  CODE  4310-33-M 


All  necessary  clearances  including 
clearances  for  archaeology,  and  rare 
plants  and  animals  would  be  completed 
prior  to  any  conveyance  of  title  by  the 
United  States 

FOR  ADOmONAL  INFORMATION  CONTACT: 
Mike  Kelley  at  (916)  985-4474  or  at  the 
address  listed  below. 
ADDRESSES:  For  a  period  of  45  days  from 
pubhcation  of  this  notice  in  the  Federal 
Register,  interested  parties  may  submit 
comments  to  the  District  Manager,  c/o 
Area  Manager.  Folsom  Resource  Area. 
63  Natoma  Street.  Folsom,  CA  95630. 
O.K.  Swickard. 
Area  Manager 
IFR  Doc.  93-21888  Filed  9-8-93.  645  am] 

BILUNG  CODE  «31(M0-M 


(CA-010-4210-04,  CACA  33050] 

Realty  Action;  Exchange  of  Public 
Land  in  El  Dorado  and  Amador 
Counties,  CA 

AGENCY;  Bureau  of  Land  Management, 
Department  of  the  Interior. 
SUMMARY:  The  following  described 
public  land  (surface  and  mineral  estate) 
is  being  considered  for  exchange  under 
section  206  of  the  Federal  Land  Policy 
and  Management  Act  of  1976  (43  U.S.C. 
1716): 

Selected  Public  Land 

El  Dorado  County 
T  9N  .  R.  IDE..  M.D.M. 
Sec  12:  lots  1  and  7 

Amador  County 

T7N..R.9E..  M.D.M. 
Sec.  18:  SViSE'ASEV,. 
Containing  38.29  acres,  more  or  less. 

The  selected  public  land  described 
above  is  hereby  segregated  from 
settlement,  location  and  entry  under  the 
public  land  laws  and  from  the  mining 
laws  for  a  period  of  two  years  from  the 
date  of  publication  of  this  notice  in  the 
Federal  Register. 

The  above  land  is  being  considered 
for  possible  transfer  to  a  nonprofit 
conservation  organization.  In  exchange, 
the  public  would  receive  private  land 
located  on  either  the  North  Fork  or 
South  Fork  of  the  American  River  or  the 
Merced  River,  or  marshlands  and 
waterfowl  habitat  located  in  the 
California  Central  Valley.  This  proposal" 
is  considered  to  be  in  the  public  interest 
and  is  consistent  with  current  land  use 
plans. 

SUPPLEMENTARY  INFORMATION:  The  above 
described  Federal  land  would  be 
transferred  subject  to  a  reservation  to 
the  United  States  for  ditches  and  canals: 
also  any  rights-of-way  of  record  would 
be  identified  as  prior  existing  rights. 


(NV-930-4210-04:  N-57773] 

Realty  Action:  Exchange  of  Public 
Lands  In  Clark  County,  Nevada 

agency:  Bureau  of  Land  Management. 

Interior. 

ACTION:  Notice  of  realty  action  N-57773 

for  exchange  of  lands  in  Clark  County. 

Nevada. 

SUMMARY:  The  following  described 
public  land  in  Las  Vegas.  Clark  County. 
Nevada,  including  the  mineral  estate,  is 
being  considered  for  disposal  by 
exchange  pursuant  to  Sections  206  and 
209  of  the  Federal  Land  Policy  and 
Management  Act  of  October  21. 1976,  43 
U.S.C.  1716. 
Mount  Diablo  Mf^ridian.  Nevada 

T.  19  5,  R.  60E. 
Sec.  5,  lots  5-« 
Sec.  6.  lots  1-5,  12-18.  SV^NEV«. 

SEV4NWV«.  SE'/i. 
Sec.  7.  lots  5.  6.  S-12. 14-16. 18-21. 
Sec.  21,SWV«NWV4 
T  20  S.,  R.  60  E.. 
Sec.  5,  lots  1.  7.  8,  WV2SWV,N\Vv«NEV4. 
WV2NWv«S\VV4NEV4, 
NW'ASW  V4S\VV4NEV4. 

EV2NEV4SE'/4NEV4.EVjSEV4.\EV4NWV4. 

EV2NEV4SEV4NWV4. 

NEV4SEV4SEV4NWV4. 

SWV4NWV4NEV4SEV4. 

WV2SWV«NEV4SEV4. 

SEV4SEV4NWV«SEV4. 

E'/iNEV«SWV4SEV4. 

NEV4SEV4SVVV4SEV4. 

W>/^NVVV4SEV4SEV4. 

NWV4SW  V4SEV4SEV4. 
T.  21  S..  R.  60  E.. 

Sec.  11.  SWV4SWV.. 
T  22  S..  R  61  E.. 
Sec.  14.  NEV«NEV4NEV4NEV«, 

W'/iNWV4NEV4NEV4NEV4. 

SWV4NEV4NEV4NEV4. 

EV2SEV4NEV4NEV4NEV4. 

E'/^SEV4NEV4NEV4. 

E'/2WV2SEV4NEV4NEV«. 

N>,^NEV4SEv«NEV4. 

E'^SEV4NEV4SEV4NEV4. 


EV2SWV4NEV4SEV4NE'/4. 
EV2NWV4SEV4NEV4. 

SW  V4NW  V4SE  V4NE  V4. 

NEV4NEV4SWV4NEV4. 
EV2SEV4SEV4NWV4NEV4. 
NEV4SEV4NWV4NEV4. 
SEV4NEV4NWV4NEV4. 
E'/iNEV4NEV4NWV4NEV4. 
SV2NWV4NEV4NEV4. 
E'/iNWV4NWV4NEV4NE'/4. 
EViNE'ANW'ANEV.NE'/,. 
SWV4NEV4NEV4. 
Sec.  23.  NV2NEV4NEv«NEV4. 
SWV4NEV4NEV4NEV4. 
VVV2NEV,NEV4. 
SEV4NEV4NEV4, 
NEV4NEV4NWV4NEV4. 
S  W  V4NE  V4NW  V4NE  V, . 
NV2NWV4NWV4NEv«. 
SE'ANW'ANW'ANEv.. 
SWV4NWV4NEV4. 
EV2SWV4NEV4. 
SV2NWV4SWV4NEV.. 
NV2SVVV4SWV4NEV4. 
NV2NEV4SEV4NEV4. 
SW  V4NE 'ASE'ANE  V4. 

NVVV4SEV4NEV4, 

NV2SV2SEV4NEV4. 

SWV4SWV4SEV4NEV4. 

SWV4SEV4SEV4NEV4. 

NViNViSE'/t. 

EV2SWV4NEV4SEV4. 

SEV4NEV4SEV4, 

SW'ANW'ASE'A. 

EV2SEV4NWV4SEV4. 

WV2NEV4SWV4SEV4. 

W  V2N  WV4SVVV4SE  «/4 , 

SV2SWV4SEV4. 
WV2NEV4SEV4SEV4. 
NWV4SEV4SEV4. 
EV2SEV4SEV4SEV4. 
Sec.  26.  NV2NV2NEV4NEV4, 
S'^NW'ANE'ANE'/.. 
SV2NEV4NEV4, 
SV2SWV4NWV4NEV4. 
NEV4SWV4NEV4. 
S '/2SWV4SWV4NE 'A . 
NV2SEV4SWV4NEV4. 
SViNE'ASE'ANEV.. 
NW'ASE'ANE'A, 
SV2SEV4NEV4. 
EV2SEV4, 
NV2NWV4SEV4, 
S'/iSWiANW'ASE'A. 
NV2SEV4NWV4SEV4. 
NE'ASW'ASE'A. 
NV2SV2SW'ASEV4. 
Sec.  34.  SV2NEV4NEV4N\VV«. 
SV2NEV4NWV4. 
S'/2NEV4NVVV4NW«A. 
WV2NWV4NWV4. 
SEV4NWV4NWV4. 
SWV4NWV4. 
NEV4SEV4NWV4. 
N'/2NWV4SEV4N\VV4. 
SV2SEV4NWV4. 
NV2N'^NV2SWV4. 
SV2NEV4NEV4SWV4, 
SWV4NEV4SWV4. 
NV2SEV4NEV4SWV4. 
SV2NEV4NWV4SWV4. 
S'/^NWV4SWV4, 
N'/^VjSW'ASW'A. 
S'/^SW'ASW'A. 
SEV4SWV4. 
S'/^N'/jNE'ASE'A. 
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S'/iSV2NEV«SEV4. 
N'/iNEV«NWV4SEV«; 
W>/jNWV4SEV«, 
SEV«N\VV4SEV«. 
NV2N'^SWV4SEV4. 
SV2SWV4SWV4SEV4, 
SEV4SWV«SEV4. 
NV2SEV4SEV4, 
SV2SWV4SEV4SEV4. 
SEV4SEV4SEV4. 
Aggregating  2318.03  acres  (gross). 

The  lands  described  herein  have  been 
considered  but  not  utiUzed  in  previous 
exchange  transactions.  Any  segregation 
remaining  on  the  records  by  virtue  of 
the  previous  exchange  notices  is  hereby 
terminated. 

Final  determination  on  disposal  will 
await  completion  of  an  environmental 
analysis. 

In  accordance  with  the  regulations  of 
43  CFR  2201.1(b).  subject  to  valid  and 
existing  rights,  publication  of  this  notice 
in  the  Federal  Register,  will  segregate 
the  public  lands,  as  described  in  this 
Notice,  for  all  forms  of  appropriation 
under  the  public  land  laws,  including 
the  general  mining  laws,  except  for 
leasing  under  the  mineral  leasing  laws 
and  from  any  subsequent  exchange 
proposals  filed  by  any  other  proponent 
other  than  Olympic  Nevada  Inc.  or  their 
nominee. 

The  segregation  of  the  above- 
described  lands  shall  terminate  upon 
issuance  of  a  document  conveying  such 
lands  or  upon  publication  in  the 
Federal  Register  of  a  notice  of 
termination  of  the  segregation,  or  the 
expiration  of  two  years  from  the  date  of 
publication,  whichever  comes  first. 

For  a  period  of  45  days  from  the  date 
of  publication  of  this  notice  in  the 
Federal  Register,  interested  parties  may 
submit  comments  to  the  District 
Manager,  Las  Vegas  District,  P.O.  Box 
26569,  Las  Vegas,  Nevada  89126.  Any 
adverse  comments  will  be  reviewed  by 
the  State  Director. 

Dated:  September  2, 1993. 
Ben  F.  CoUins. 
District  Manager. 
IFR  Doc.  93-22015  Filed  9-8-93;  8:45  am] 

BILUNG  CODE  4310-HC-M 


[OR-943-4210-06;  GP3-171;  OR-20301,  et 
al.] 

Proposed  Continuation  of 
Withdrawals;  Oregon 

agency:  Bureau  of  Land  Management, 

Interior. 

ACTION:  Notice. 

SUMMARY:  The  U.S.  Department  of  the 
Interior,  Bureau  of  Reclamation, 
proposes  that  all  of  the  five  separate 
land  withdrawals  continue  for  an 


additional  100  yean  and  requests  that 

the  lands  involved  remain  closed  to 

surface  entry  and  m  n  ing. 

DATES:  Comments  should  be  received  by 

December  8,  1993. 

FOR  FURTHER  INFORMATION  CONTACT: 

Linda  Sullivan,  BLM  Oregon/ 
Washington  State  Office,  P.O.  Box  2965, 
Portland,  Oregon  97208,  503-280-7171. 
SUPPLEMENTARY  INFORMATION:  The 
Bureau  of  Reclamation  proposes  that  the 
following  identified  land  withdrawals 
be  continued  for  a  period  of  100  years 
pursuant  to  section  204  of  the  Federal 
Land  Policy  and  Management  Act  of 
1976,  43  U.S.C.  1714  :i988).  The 
following  identified  lands  within  the 
Owyhee  Project  are  involved: 

1.  OR-20301.  Secret  irial  Order  dated 
February  5, 1923, 6,764.44  acres  located  in 
Sees.  34  and  35,  T.  22  3.,  R.  44  E.,  Sees.  2, 

3. 4,  9, 10, 17,  20,  21,  and  28  to  33,  inclusive, 
T.  23  S..  R.  44  E.,  Sees.  14,  23.  and  34,  T. 
21  S.,  R.  45  E..  Sees.  9, 17, 18.  20,  21,  28, 
29,  30,  and  31,  T.  22  S..  R.  45  E.,  W.M.  in 
Malheur  County,  approximately  10  miles 
southwest  of  Adrian. 

2.  OR-20302,  Secretarial  Order  dated 
March  28, 1925,  25,44;  .27  acres  located  in 
Sees.  13  and  24.  T.  23  ;>..  R.  43  E..  Sees.  9. 
10. 13, 14. 15.  20.  21.  23,  24.  28.  29.  and  32, 
T.  26  S..  R.  43  E..  Sees.  2,  4.  7.  8.  9. 10. 17, 
18, 19,  20,  28,  29,  31,  32,  and  33.  T.  23  S., 
R.  44  E.,  Sees.  4,  5,  8,  9.  17,  20.  21,  22,  27, 
28.  29.  32.  and  33.  T.  2 »  S..  R.  44  E..  Sees. 
3.  4.  5.  8,  9. 10, 14. 15.  22.  23.  26.  27.  34. 
and  35.  T.  25  S..  T.  44  11.  Sees.  3,  4,  7.  8, 

9, 10, 17,  and  18,  R.  26  S.,  R.  44  E.,  Sees.  10, 
12,  and  35,  T.  20  S..  R.  15  E..  Sees.  13. 14. 
23.  24.  26.  and  35.  T.  2    S..  R.  45  E..  Sees. 
2.  3.  9. 10.  and  28  to  33,  inclusive,  T.  22  S., 
R.  45  E..  Sees.  25  and  2  5,  T.  17  S.,  R.  46  E., 
Sees.  9  and  10,  T.  18  S.  R.  46  E..  Sees.  2. 
15.  32.  and  33.  T.  19  S.,  R.  46  E..  Sees.  5  and 
20,  T.  20  S..  R.  46  E..  S<es.  7.  8. 16  to  20. 
inclusive.  22.  27,  and  2  J,  T.  21  S..  R.  46  E.. 
Sees.  9, 16,  21, 22,  26.  £nd  27.  T.  22  S..  R. 

46  E..  Sees.  3. 10. 11.  ai  c  14.  T.  23  S.,  R.  46 
E.,  Sees.  18  and  29.  T.  16  S..  R.  47  E..  See. 
20.  T.  17  S..  R.  47  E.,  Stc  18,  T.  22  S..  R. 

47  E.,  Sec.  18.  23  S..  R.  V  E.,  W.M.  in 
Malheur  County.  approx;mately  16  miles 
north-northeast  of  Vale  and  between  12  and 
55  miles  south-southea:  t  of  Vale. 

3.  OR-20303,  Seereta-ial  Order  dated 
March  17. 1916,  200  aces  located  in  Sees.  34 
and  35,  T.  21  S..  R.  45  E..  in  Malheur  County, 
approximately  6  miles  jouthwest  of  Adrian. 

4.  OR-20304,  Seereta-ial  Order  dated 
February  18, 1937.  80  an^es  located  in  See. 
10,  T.  18  S..  R.  45  E..  in  Malheur  County.  4 
miles  northeast  of  Vale. 

5.  OR-20305.  Seereta  ial  Order  dated  April 
30. 1945,  40  acres  located  in  Sec.  14.  T.  21 
S..  R.  45  E.,  Malheur  Co anty,  6  miles  west 

of  Adrian. 

The  withdrawals  currently  segregate  the 
lands  from  operation  of  the  public  land  laws 
generally,  including  the  raining  laws.  The 
Bureau  of  Reclamation  requests  no  changes 
in  the  purpose  or  segregs'ive  effect  of  the 
withdrawals. 

For  a  period  of  90  days  from  the  date  of 
publication  of  this  notic9,  all  persons  who 


wish  to  submit  comments,  suggestions  or 
objects  in  connection  with  the  proposed 
withdrawal  continuations  may  present  their 
views  in  writing  to  the  undersigned  officer  at 
the  address  specified  above. 

The  authorized  officer  of  the  Bureau  of 
Land  Management  will  undertake  such 
investigations  as  are  necessary  to  determine 
the  existing  and  potential  demand  for  the 
lands  and  their  resources.  A  report  will  also 
be  prepared  for  consideration  by  the 
Secretary  of  the  Interior,  the  President  and 
Congress,  who  will  determine  whether  or  not 
the  withdrawals  will  be  continued  and  if  so. 
for  how  long.  The  final  determination  on  the 
continuation  of  the  withdrawals  will  be 
published  in  the  Federal  Register.  The 
existing  withdrawals  will  continue  until  such 
final  determination  is  made. 

Dated:  August  18. 1993. 
Robert  D.  DeViney,  Jr., 

Chief,  Branch  of  Lands  and  Wnerals 

Operations. 

(FR  Doc  93-21887  Filed  9-8-93;  845  ami 

BILUNG  CODE  4310-3VM  ' 


Geological  Survey 

National  Environmental  Policy  Act; 
Proposed  Implementing  Procedures 
(516  DM  6,  Appendix  2) 

AGENCY:  United  States  Geological 
Survey.  Interior. 
ACTION:  Notice  of  final  revised 
instructions  for  the  U.S.  Geological 
Survey  (USGS). 

SUMMARY:  The  USGS  has  revised  the 
appendix  to  the  Department's  National 
Environmental  Policy  Act  (NEPA) 
procedures  for  the  USGS.  The  revision 
primarily  reflects  changes  in  USGS 
org^ization  and  responsibilities  and 
deletes  references  to  functions  that  have 
been  transferred  to  the  Bureau  of  Land 
Management,  and  the  Minerals 
Management  Service.  The  Department's 
procedures  were  published  in  the 
Federal  Register  on  April  23. 1980  (45 
FR  27541)  and  revised  on  May  21. 1984 
(49  FR  21437).  Appendix  2  for  the  USGS 
was  published  on  January  23, 1981  (46 
FR  7485).  The  proposed  revisions  were 
published  on  March  22, 1993  (58  FR 
15355). 

EFFECTIVE  DATE:  September  9,  1993. 
FOR  FURTHER  INFORMATION  CONTACT: 
Mr.  Clifford  A.  Haupt,  Chief, 
Environmental  Affairs  Program,  U.S. 
Geological  Survey,  12201  Sunrise  Valley 
Drive.  Mail  Stop  423.  Reston,  VA  22092. 
RESPONSE  TO  PUBLIC  COMMENTS: 
Comments  were  received  from  the  U.S. 
Environmental  Protection  Agency,  who 
suggested  that  standards  and  thresholds 
were  needed  regarding  categorical 
exclusions,  pertaining  to  well  drilling, 
excavations,  and  access  to  scientific 
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stations.  These  comments  have  been 
addressed. 

SUPPCEMENTARY  INFORMATION:  This 
revised  appendix  to  the  Departmental 
Manual  (516  DM  6.  Appendix  2) 
provides  specific  NEPA  compliance 
instructions  for  the  USGS  In  particular, 
it  updates  information  about  the  USGS's 
organizational  responsibilities,  deletes 
activities  transferred  to  the  Bureau  of 
Land  Management  and  the  Minerals 
Management  Service  and  makes  other 
minor  technical  changes. 

The  Appendix  must  be  taken  in 
conjunction  with  the  Department's 
procedures  (516  DM  1-6)  and  the 
Council  on  Environmental  Quality's 
regulations  implementing  the 
procedural  provisions  of  NEPA  (40  CFR 
1500-1508) 

Outline 

Chapter  6  (516  DM  6)  Managing  the 
NEPA  Proces»Appendix  2— U.S. 
Geological  Survey 

2  1    NEPA  Responsibility 
2  2    Guidance  to  Applicants 

2.3  Major  Actions  Normally  Requiring 
an  EIS  or  EA 

2.4  Categorical  Exclusions 

Ddtfd  August  30.  1993. 
lames  F.  Devine, 

Assistant  Director  for  Engineering  Geology 

2.1     NEPA  Responsibility 

A.  The  Director  of  the  U.S.  Geological 
Sur%'ey  (USGS)  is  responsible  for 
National  Environmental  Policy  Act 
(NEPA)  compliance  for  USGS  activities. 

B  The  Assistant  Director  for 
Engineering  Geology  procedures  policy 
guidance,  direction  and  oversight  for 
environmental  activities  including 
implementation  of  NTPA,  and  approves 
Environmental  Impact  Statements  (EIS) 
prepared  by  the  USGS.  The  Assistant 
Director  is  also  responsible  for 
approving  USGS  reviews  of 
environmental  documents,  regulations 
or  rules  proposed  by  other  agencies. 

C.  The  Chief,  Environmental  Affairs 
Program  (Reston,  VA),  is  the  focal  point 
for  NEPA  matters  and  develops  NEPA- 
related  policy  and  guidance  for  the 
USGS.  The  Chief  is  responsible  for; 
assuring  the  quality  control  of  USGS 
environmental  documents;  monitoring 
USGS-wide  activities  to  ensure  NEPA 
compliance;  reviewing  and  commenting 
on  other  bureaus'  and  agencies' 
environmental  documents;  managing 
the  assignment  of  USGS  personnel  to 
assist  other  agencies  in  developing  EISs: 
and  assisting  in  the  performance  of 
specialized  studies  to  support 
environmental  analyses.  Informaticn 
about  USGS  environmental  documents 
or  the  NEPA  process  can  be  obtained  by 


contacting  the  Environmental  Affairs 
Program. 

D.  The  Chiefs  of  the  Divisions  or 
Independent  Offices  are  responsible 
within  their  respective  organizations  for 
ensuring  compliance  with  NEPA  and 
applicable  consultation  requirements. 

2.2  Guidance  to  Applicants 

Because  the  USGS  does  not  have  any 
regulatory  responsibilities  in  this  area, 
the  USGS  has  no  applicable  programs 
requiring  guidance  to  applicants. 

2.3  Actions  Normally  Requiring  an  EIS 
or  Environmental  Assessment  (EA) 

A.  Approval  of  construction  of  major 
new  USGS  research  centers  or  test 
facilities  normally  will  require  the 
preparation  of  an  EIS. 

B.  An  EA  will  be  prepared  to  aid  in 
deciding  whether  a  finding  of  no 
significant  impact  is  appropriate,  or 
whether  an  EIS  is  required  prior  to 
implementing  any  action.  The  EA  will 
be  prepared  in  accordance  with 
guidance  provided  in  516  DM  3.1. 
Specifically,  an  EA  is  required  for  all 
actions  which  are:  (a)  not  categorically 
excluded:  (b)  listed  as  exceptions  to  the 
Departmental  categorical  exclusions  in 
516  DM  2  Appendix  2;  (c)  not  being 
addressed  by  an  EIS. 

2.4  Categorical  Exclusions 

In  addition  to  the  actions  listed  in  the 
Departmental  categorical  exclusions 
specified  in  Appendix  1  of  516  DM  2, 
many  of  which  the  USGS  also  performs, 
the  following  USGS  actions  are 
designated  categorical  exclusions  unless 
the  action  qualifies  as  an  exemption 
from  the  Department's  categorical 
exclusions  under  Appendix  2  of  516  DM 
2.  The  exclusions  shall  apply  to  internal 
program  initiatives  performed  in  the 
United  States  and  its  Trust  Territories 
and  Possessions,  including  Federal 
lands  and  the  Outer  Continental  Shelf 
(OCS). 

A.  Topographic,  land  use  and  land 
cover,  geological,  mineralogic,  resources 
evaluation,  and  hydrologic  mapping 
activities,  including  aerial  topographic 
surveying,  photography,  and 
geophysical  surveying. 

B.  Collection  of  data  and  samples  for 
geologic,  paleontologic,  hydrologic, 
mineralogic,  geochemical  and  surface  or 
subsurface  geophysical  investigations, 
and  resource  evaluation,  including 
contracts  therefor. 

C.  Acquisition  of  existing  geological, 
hydrological  or  geophysical  data  ^om 
private  exploration  ventures. 

D.  Well  logging,  aquifer  response 
testing,  digital  modeling,  inventory  of 
existing  wells  and  water  supplies, 
water-sample  collection. 


E.  Operation,  construction  and 
installation  of:  (a)  Water-level  or  water- 
quality  recording  devices  in  wells;  (b) 
pumps  in  wells:  (c)  surface-water  flow 
measuring  equipment  such  as  weirs  and 
stream-gaging  stations,  and  (d)  telemetry 
systems,  including  contracts  therefor. 

F.  Routine  exploratory  or  observation 
groundwater  well  drilling  operations 
which  do  not  require  a  special  access 
road,  and  which  u<;e  portable  tanks  to 
recycle  and  remove  drilling  mud,  and 
create  no  significant  surface 
disturbance. 

G.  Test  or  exploration  drilhng  and 
downhoie  testing,  including  contracts 
therefor. 

H.  Establishment  of  survey  marks, 
placement  and  operation  of  field 
instruments,  and  installation  of  any 
research/monitoring  devices. 

I.  Digging  of  exploratory  trenches 
requiring  less  than  20  cubic  yards  of 
excavation. 

J.  Establishment  of  seasonal  and 
temporary  field  camps. 

K.  Off-road  travel  to  drilling,  data 
collection  or  observation  sites  which 
does  not  impact  ecologically  sensitive 
areas  such  as  wilderness  areas, 
wetlands,  or  areas  of  critical  habitat  for 
listed  endangered  or  threatened  species. 

L.  Hydraulic  fracturing  of  rock 
formations  for  the  singular  purpose  of  in 
situ  stress  measurements. 

M.  Reports  to  Surface  Management 
Agencies,  or  any  State,  Territorial, 
Commonwealth  or  Federal  Agencies 
concerning  mineral  and  water  resources 
appraisals. 

N.  Other  actions  where  USGS  has 
concurrence  or  coapproval  with  another 
Department  of  the  Interior  bureau  and 
the  action  is  a  categorical  exclusion  for 
that  bureau. 

O.  Minor,  routine,  or  preventive 
maintenance  activities  at  USGS  facilities 
and  lands,  and  geological,  hydrological, 
or  geophysical  data  collection  stations. 

P.  Minor  activities  required  to  gain  or 
prepare  access  to  sites  selected  for 
completion  of  exploration  drilling 
operations  or  construction  of  stations  for 
hydrologic,  geologic,  or  geophysical 
data  collection. 
[FR  Doc.  93-21884  Filed  9-^-93;  8:45  am) 

BILLING  CODE  4310-ai-M 


INTERNATIONAL  TRADE 
COMMISSION 

(Investigations  Nos.  731-TA-661  and  662 
(Preliminary)] 

Color  Negative  Photographic  Paper 
and  Certain  Chemical  Components 
From  Japan  and  the  Netherlands 

AGENCY:  United  States  International 
Trade  Comnjission. 
ACTION:  Institution  and  scheduling  of 
preliminary  antidumping  investigations. 

SUMMARY:  The  Commission  hereby  gives 
notice  of  the  institution  of  preliminary 
antidumping  investigations  Nos.  731- 
TA-661  and  662  (Preliminary)  under 
section  733(a)  of  the  Tariff  Act  of  1930 
(19  U.S.C.  1673b(a))  to  determine 
whether  there  is  a  reasonable  indication 
that  an  industry  in  the  United  States  is 
materially  injured,  or  is  threatened  with 
material  injury,  or  the  establishment  of 
an  industry  in  the  United  States  is 
materially  retarded,  by  reason  of 
imports  from  Japan  and  the  Netherlands 
of  color  negative  photographic  paper 
(CNPP)  and  certain  chemical 
components '  that  are  alleged  to  be  sold 
in  the  United  States  at  less  than  fair 
value.  CNPP  is  provided  for  in 
subheadings  3703.10.30  and  3703.20.30 
of  the  Harmonized  Tariff  Schedule  of 
the  United  States  (HTS);  chemical 
components  are  provided  for  in  chapters 
29  and  37  of  the  HTS.  The  Commission 
must  complete  preliminary 
antidumping  investigations  in  45  days, 
or  in  this  case  by  October  15,  1993. 

For  further  information  concerning 
the  conduct  of  these  investigations  and 
rules  of  general  application,  consult  the 
Commission's  Rules  of  Practice  and 
Procedure,  part  201,  subparts  A  through 
E  (19  CFR  part  201),  and  part  207. 
subparts  A  and  B  (19  CFR  part  207). 
EFFECTIVE  DATE:  August  31,  1993. 
FOR  FURTHER  INFORMATION  CONTACT: 
Debra  Baker  (202-205-3180),  Office  of 
Investigations,  U.S.  International  Trade 
Commission,  500  E  Street  SW., 
Washington,  DC  20436.  Hearing- 
impaired  persons  can  obtain 


■  CNPP  U  sensitized,  unexposed,  silver-halide 
color  negative  photographic  paper,  whether  in 
master  rolls,  srnaller  rolls,  or  sheets.  CNPP  includes 
any  sensitized  paper  tised  for  producing  prints  from 
color  negative  film;  it  may  also  be  used  to  fom) 
color  positives  from  color  negative  images  created 
digitally  (electronically)  on  a  variety  of  display 
devices,  including  cathode  ray  tubes.  Chemical 
components  are  those  chemical  mixtures  and 
compounds  (including  their  precursors  for  which 
there  are  no  significant  independent  uses)  used  in 
making  CNTP  and  for  which  there  are  no  significant 
independent  uses.  Such  chemical  components 
include  sensitized  (whether  chemically  or 
spectrally)  and  unsensitized  emulsions,  couplers, 
dispersions,  and  tfaelr  precursors. 


information  on  this  matter  by  contacting 
the  Commission's  TDD  terminal  on  202- 
205-1810.  Persons  with  mobility 
impairments  who  will  reed  special 
assistance  in  gaining  ac::ess  to  the 
Commission  should  contact  the  Office 
of  the  Secretary  at  202-205-2000. 

SUPPLEMENTARY  INFORMATION: 

Background 

These  investigations  are  being 
instituted  in  response  tc  a  petition  filed 
on  August  31, 1993.  by  Eastman  Kodak 
Company,  Rochester,  NY. 

Participation  in  the  Investigations  and 
Public  Service  List 

Persons  (other  than  petitioners) 
wishing  to  participate  ir  the 
investigations  as  parties  must  file  an 
entry  of  appearance  with  the  Secretary 
to  the  Commission,  as  provided  in 
§§  201.11  and  207.10  of  '.he 
Commission's  rules,  not  later  than  seven 
(7)  days  after  publication  of  this  notice 
in  the  Federal  Register.  The  Secretary 
will  prepare  a  public  se-vice  list 
containing  the  names  and  addresses  of 
all  persons,  or  their  representatives, 
who  are  parties  to  these  investigations 
upon  the  expiration  of  t  le  period  for 
filing  entries  of  appeara-ce. 

Limited  Disclosure  of  B  jsiness 
Proprietary  Information  (BPI)  Under  an 
Administrative  Protective  Order  (APO) 
and  BPI  Sei^'ice  List 

Pursuant  to  section  207. 7(a)  of  the 
Commission's  rules,  the  Secretary  will 
make  BPI  gathered  in  these  preliminary- 
investigations  available  to  authorized 
applicants  under  the  AF'O  issued  in  the 
investigations,  provided  that  the 
application  is  made  not  later  than  seven 
(7)  days  after  the  publication  of  this 
notice  in  the  Federal  Reg  ster.  A 
separate  service  list  wil:  be  maintained 
by  the  Secretary  for  those  parties 
authorized  to  receive  BPI  under  the 
APO 

Conference 

The  Commission's  Di.:^:lor  of 
Operations  has  scheduled  a  conference 
in  connection  with  these  investigations 
for  9  a.m.  on  September  2,2, 1993,  at  the 
U.S.  International  Trade  Commission 
Building,  500  E  Street  SW  .  Washington, 
DC.  Parties  wishing  to  par  icipate  in  the 
conference  should  contact  Debra  Baker 
(202-205-3180)  not  later  than 
September  17, 1993.  to  arrange  for  their 
appearance.  Parties  in  sapport  of  the 
imposition  of  antidumping  duties  in  the 
investigations  and  parti  is  r.n  opposition 
to  the  imposition  of  sue  i  duties  vdll 
each  be  collectively  allccated  one  hour 
within  which  to  make  ai  oral 
presentation  at  the  conf  jrence.  A 


nonparty  who  has  testimony  that  may 
aid  the  Commission's  deliberations  may 
request  permission  to  present  a  short 
statement  at  the  conference. 

Written  Submissions 

As  provided  in  sections  201.8  and 
207.15  of  the  Commission's  rules,  any 
person  may  submit  to  the  Commission 
on  or  before  September  27,  1993.  a 
written  brief  containing  information  and 
arguments  pertinent  to  the  subject 
matter  of  the  investigations.  Parties  may 
file  written  testimony  in  connection 
with  their  presentation  at  the  conference 
no  later  than  three  (3)  days  before  the 
conference.  If  briefs  or  written 
testimony  contain  BPI,  they  must 
conform  with  the  requirements  of 
§§  201.6,  207.3,  and  207.7  of  the 
Commission's  rules. 

In  accordance  with  sections  201.16(c) 
and  207.3  of  the  rules,  each  document 
filed  by  a  party  to  the  investigations 
must  be  served  on  all  other  parties  to 
the  investigations  (as  identified  by 
either  the  public  or  BPI  service  list),  and 
a  certificate  of  service  must  be  timely 
filed.  The  Secretary  will  not  accept  a 
document  for  filing  without  a  certificate 
of  service. 

Authority:  These  investigations  are  being 
conducted  under  authority  of  the  Tariff  Act 
of  1930.  title  VII.  This  notice  is  published 
pursuant  to  section  207.12  of  the 
Commission's  rules. 

Issued:  September  3.  1993 

By  order  of  the  Commission. 
Donna  R.  Koehnke, 
Secretary. 
(FR  Doc.  93-22024  Filed  9-8-93:  8:45  am) 

BILUNG  CODE  7020-02-P 


[Investigation  No.  337-TA-348] 

Certain  In-Line  Roller  Skates  With 
Ventilated  Boots  and  In-Line  Roller 
Skates  With  Axle  Aperture  Plugs  and 
Component  Parts  Thereof 

Notice  is  hereby  given  that  the 
prehearing  conference  in  this 
proceeding  scheduled  for  September  7. 
1993,  and  the  hearing  scheduled  to 
commence  immediately  thereafter  (58 
FR  45355)  are  cancelled. 

The  prehearing  conference  is 
rescheduled  to  commence  at  9  a.m.  on 
September  13, 1993.  in  Courtroom  C 
(Room  217),  U.S.  International  Trade 
Commission  Buiilding,  500  E  Street 
SW.,  Washington,  DC,  and  the  hearing 
will  commence  immediately  thereafter. 

The  Secretary  shall  publish  this 
notice  in  the  Federal  Register. 
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Issued:  September  3, 1993. 
lanet  D.  Saxon, 

Administrative  Law  Judge. 

|FR  Doc.  93-22025  Filed  9-8-93;  845  ami 

WLUNG  CODE  7020-02-^ 

[Investigation  No.  337-TA-343] 

Certain  Mechanical  Gear  Couplings 
and  Components  Thereof; 
Commission  Determination  Not  To 
Review  an  Initial  Determination 
Terminating  the  Investigation  as  to  Ail 
Respondents  on  the  Basis  of 
Settlement  Agreements  and  a  Consent 
Order;  Issuance  of  Consent  Order; 
Termination  of  Investigation 

AGENCY:  International  Trade 

Commission. 

ACTION:  Notice. 

SUMMARY:  Notice  is  hereby  given  that 
the  U.S.  International  Trade 
Commission  has  determined  not  to 
review  the  presiding  administrative  law 
judge's  (ALJ)  initial  determination  (ID) 
(Order  No.  18)  which  terminated  the 
above-captioned  investigation  on  the 
basis  of  settlement  agreements  and  a 
consent  order. 

FOR  FURTHER  INFORMATION  CONTACT: 
Katherine  M.  Jones.  Esq.,  Office  of  the 
General  Counsel,  U.S.  International 
Trade  Commission,  telephone  202-205- 
3097. 

SUPPLEMENTARY  INFORMATION:  On  April 
15.  1993,  complainant  Kop-Flex,  Inc. 
(Kop-Flex)  and  respondents  K-Power 
Products,  Inc.  (K-Power)  and  A.R. 
Hutchings  filed  a  joint  motion  to 
terminate  the  investigation  as  to 
Hutchings  on  the  basis  of  a  proposed 
consent  order  and  consent  order 
agreement  and  as  to  K-Power  on  the 
basis  of  settlement  agreements.  On  June 
25, 1993.  the  presiding  AL)  issued  an  ID 
(Order  No.  17)  terminating  the 
investigation  on  the  basis  of  the 
proposed  consent  order  and  settlement 
agreements.  On  July  30. 1993,  the 
Commission  determined  to  review  and 
remand  the  ID  to  the  ALJ  for  further 
proceedings  consistent  with  the 
Commission's  Order.  The  basis  for  the 
Commission's  review  and  remand  of  the 
ID  was  that  the  proposed  consent  order 
directed  to  Hutchings  was  ambiguous, 
and  might  be  interpreted  to  be 
extraterritorial  in  scope,  thus  exceeding 
the  Commission's  jurisdiction. 

The  parties  subsequently  modified  the 
proposed  consent  order  and  on  August 
13,  1993,  filed  a  Modified  Joint  Motion 
to  Terminate  the  investigation  (Motion 
Docket  No.  343-33).  On  August  18, 1993 
the  Commission  investigative  attorney 
filed  a  response  in  support  of  the 


Modified  Joint  Motion.  On  August  20, 
1993,  the  ALJ  issued  an  ID  granting  the 
modified  joint  motion  to  terminate 
(Order  No.  18).  No  petitions  for  review 
or  public  or  agency  comments  were 
filed. 

This  action  is  taken  pursuant  to 
section  337  of  the  Tariff  Act  of  1930,  as 
amended  (19  U.S.C.  1337),  and 
Commission  interim  rule  210.53(h)  (19 
CFR  210.53(h)). 

Copies  of  the  nonconfidential  version 
of  the  ID,  and  all  other  nonconfidential 
documents  filed  in  connection  with  this 
investigation  are  available  for  inspection 
during  official  business  hours  (8:45  a.m. 
to  5:15  p.m.)  in  the  Office  of  the 
Secretary,  U.S.  International  Trade 
Commission,  500  E  Street  SVV., 
Washington,  DC  20436,  telephone  202- 
205-2000.  Hearing-impaired  persons  are 
advised  that  information  on  the  matter 
can  be  obtained  by  contacting  the 
Commission's  TDD  terminal  on  202- 
205-2648. 

Issued:  September  2, 1993. 

By  order  of  the  Commission. 
Donna  R.  Koehnke, 
Secretary. 
IFR  Doc.  93-22027  Filed  9-8-93;  8:45  am) 
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[Investigation  No.  731-TA-653 
[Preliminary]] 

Sebacic  Acid  From  the  People's 
Republic  of  China 

Determination 

On  the  basis  of  the  record '  developed 
in  the  subject  investigation,  the 
Commission  unanimously  determines, 
pursuant  to  section  733(a)  of  the  Tariff 
Act  of  1930  (19  U.S.C.  1673b(a)),  that 
there  is  a  reasonable  indication  that  an 
industry  in  the  United  States  is 
materially  injured  by  reason  of  imports 
from  the  People's  Republic  of  China  of 
sebacic  acid,^  provided  for  in 
subheading  2917.13.00  of  the 
Harmonized  Tariff  Schedule  of  the 
United  States,  that  are  alleged  to  be  sold 


>  TIm  record  is  defined  in  §  207.2(0  of  the 
Commission's  Rules  of  Practice  and  Procedure  (19 
CFR  207.2(f]). 

'  For  purposes  of  this  investigation,  sebacic  acid 
is  defined  as  all  grades  of  the  dicarboxylic  acid  with 
the  formula  (CH^ltlCOOH)].  Sebacic  acid  contains 
a  minimum  of  85  percent  dibasic  acids  of  which  the 
predominant  species  is  the  Cio  dibasic  acid.  Sebacic 
acid  is  sold  generally  as  a  free-flowing  powder/ 
flake. 

Sebacic  acid  has  numerous  industrial  uses, 
including  the  production  of  nylon  6/10  (a  polymer 
used  for  paintbrush  and  toothbrush  bristles  and 
paper  machine  felts),  plasticizers,  esters, 
automotive  coolants,  polyamides,  polyester  castings 
and  films,  inks  and  adhesives,  lubricants,  and 
polyurethane  castings  and  coatings. 


in  the  United  States  at  less  than  fair  ' 
value  (LTFV). 

Background 

On  July  19, 1993,  a  petition  was  filed 
with  the  Commission  and  the 
Department  of  Commerce  by  Union 
Camp  Corp.,  Wayne,  NJ,  alleging  that  an 
industry  in  the  United  States  is 
materially  injured  by  reason  of  LTFV 
imports  of  sebacic  acid  fi'om  the 
People's  Republic  of  China. 
Accordingly,  effective  July  19, 1993.  the 
Commission  instituted  antidumping 
investigation  No.  731-TA-653 
(Preliminary). 

Notice  of  the  institution  of  the 
Commission's  investigation  and  of  a 
public  conference  to  be  held  in 
connection  therewith  was  given  by 
posting  copies  of  the  notice  in  the  Office 
of  the  Secretary,  U.S.  International 
Trade  Commission,  Washington.  DC. 
and  by  publishing  the  notice  in  the 
Federal  Register  of  July  26, 1993  (58  FR 
39835).  The  conference  was  held  in 
Washington,  DC,  on  August  9,  1993,  and 
all  persons  who  requested  the 
opportunity  were  permitted  to  appear  in 
person  or  by  counsel. 

The  Commission  transmitted  its 
determination  in  this  investigation  to 
the  Secretary  of  Commerce  on 
September  2. 1993.  The  views  of  the 
Commission  are  contained  in  USITC 
Publication  2676  (September  1993), 
entitled  "Sebacic  Acid  from  The 
People's  Republic  of  China: 
Investigation  No.  731-TA-653 
(Preliminary)." 

Issued:  September  3, 1993. 

By  order  of  the  Commission. 
Donna  R.  Koehnke, 
Secretary. 
IFR  Doc.  93-22026  Filed  9-8-93;  8  45  am) 
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[Investigation  No.  337-TA-357] 

Certain  Sports  Sandals  and 
Components  Thereof;  Investigation 

AGENCY:  U.S.  International  Trade 

Commission. 

ACTION:  Institution  of  investigation 

pursuant  to  19  U.S.C.  1337. 

SUMMARY:  Notice  is  hereby  given  that  a 
complaint  was  filed  with  the  US. 
International  Trade  Commission  on 
August  9, 1993,  under  section  337  of  the 
Tariff  Act  of  1930,  as  amended,  19 
U.S.C.  1337,  on  behalf  of  Deckers 
Corporation,  1140  Mark  Avenue, 
Carpinteria,  California  93013.  A 
supplemental  letter  was  filed  on  August 
23, 1993.  The  complaint,  as 
supplemented,  alleges  violations  of 


section  337  in  the  importation  into  the 
United  States,  the  sale  for  importation, 
and  the  sale  within  the  United  States 
after  importation  of  certain  sports 
sandals  and  components  thereof,  by 
reason  of  alleged  infringen^pnt  of  claims 
1  through  3  of  U.S.  Letters  Patent  No. 
4.793,075,  and  that  there  exists  an 
industry  in  the  United  States  as  required 
by  subsection  (a)(2)  of  section  337. 

The  complainant  requests  that  the 
Commission  institute  an  investigation 
and,  after  a  hearing,  issue  a  permanent 
exclusion  order  and  permanent  cease 
and  desist  orders. 

ADDRESSES:  The  complaint,  except  for 
any  confidential  information  contained 
therein,  is  available  for  inspection 
during  official  business  hours  (8:45  a.m. 
to  5:15  p.m.)  in  the  Office  of  the 
Secretary,  U.S.  International  Trade 
Commission,  500  E  Street,  SW.,  room 
112,  Washington,  DC  20436,  telephone 
202-205-1802.  Hearing-impaired 
individuals  are  advised  that  information 
on  this  matter  can  be  obtained  by 
contacting  the  Commission's  TDD 
terminal  on  202-205-1810. 
FOR  FURTHER  INFORMATION  CONTACT: 
Sarah  C.  Middleton,  Esq.,  Office  of 
Unfair  Import  Investigations,  U.S. 
International  Trade  Commission, 
telephone  202-205-2576. 

Authority:  The  authority  for  institution  of 
this  investigation  is  contained  in  section  337 
of  the  Tariff  Act  of  1930,  as  amended,  and 
in  section  210.12  of  the  Commission's 
Interim  Rules  of  Practice  and  Procedure,  19 
CFR  210.12. 

Scope  of  investigation:  Having 
considered  the  complaint,  the  U.S. 
International  Trade  Commission,  on 
September  1, 1993,  Ordered  That— 

(1)  Pursuant  to  subsection  (b)  of 
section  337  of  the  Tariff  Act  of  1930,  as 
amended,  an  investigation  be  instituted 
to  determine  whether  there  is  a 
violation  of  subsection  (a)(l)(B)(i)  of 
section  337  in  the  importation  into  the 
United  States,  the  sale  for  importation, 
or  the  sale  within  the  United  States  after 
importation  of  certain  sports  sandals 
and  components  thereof,  by  reason  of 
alleged  infringement  of  claims  1  through 
3  of  U.S.  Letters  Patent  No.  4,793,075, 
and  whether  there  exists  an  industry  in 
the  United  States  as  required  by 
subsection  (a)(2)  of  section  337. 

(2)  For  the  purpose  of  the 
investigation  so  instituted,  the  following 
are  hereby  named  as  parties  upon  which 
this  notice  of  investigation  shall  be 
served: 

(a)  The  complainant  is — ^Deckers 
Corporation  Inc.,  1140  Mark  Avenue, 
Carpinteria,  California  93013. 

(b)  The  respondents  are  the  following 
companies  aUeged  to  be  in  violation  of 


section  337,  and  are  the  parlies  upon 
which  the  complaint  is  to  he  served: 
Sears  Roebuck  and  Con  pacy.  Inc.,  Sears 

Tower,  Chicago,  Illinois  £0684. 
iGnney  Shoe  Corporatic  n,  233 

Broadway  Avenue,  N  3w  York,  New 

York  10279. 
Cougar  U.S.A.,  Inc.,  22c  7  S<iuth  James 

Road,  Columbus,  Ohio  43232. 
G.H.  Bass  &  Company,  Inc.,  360  U.S. 

Route  1,  Portland,  M/ine  D4105. 
Brown  Group  Retail  Inc.,  8350  Maryland 

Avenue,  Saint  Louis,  Missouri  63105. 
Smith's  Food  &  Drug  Q  nters.  Inc.,  1550 

S.  Redwood  Road,  Salt  Lake  City, 

Utah  84130. 
Burch's  Fine  Footwear.  Inc..  223V2 

Valley  River  Court,  Eugene,  Oregon 

97401. 
Fang  Chun  Ind.  Ltd.  (PfJi  Yu).  1-2F  7A 

Building  Lian  Hua,  Sian  Bondeal 

Processing,  Zone  Pan  Yu  Guang  Shou, 

Peoples  Republic  of  Chine.,  86  20  486 

23669. 

(c)  Sarah  C.  Middleton,  Esq.,  Office  of 
Unfair  Import  Investigations.  U.S. 
International  Trade  Commission,  500  E 
Street,  SW.,  room  401V',  Washington, 
DC  20436,  shall  be  the  (Ikimrriission 
investigative  attorney,  party  to  this 
investigation;  and 

(4)  For  the  investigation  so  instituted, 
Janet  D.  Saxon,  Chief  Administrative 
Law  Judge,  U.S.  Interne  tionsl  Trade 
Commission,  shall  desi^ate  the 
presiding  administrative  law  judge. 

Responses  to  the  con  plair  t  and  the 
notice  of  investigation  must  be 
submitted  by  the  name-i  respondents  in 
accordance  with  sectioi  210. 21  of  the 
Commission's  Interim  Rules  of  Practice 
and  Procedure,  19  CFR  210.::i.  Pursuant 
to  §§  201.16(d)  and  21C.21(a  of  the 
Commission's  Rules.  19  CFR  201.16(d) 
and  210.21(a).  such  responses  will  be 
considered  by  the  Commissi  m  if 
received  not  later  than  20  days  after  the 
date  of  service  by  the  Comm  ssion  of  the 
complaint  and  the  noti  ye  of 
investigation.  Extensiois  of  *.ime  for 
submitting  responses  to  the  complaint 
will  not  be  granted  unhss  gcod  cause 
therefor  is  shown. 

Failure  of  a  respondent  to  51e  a  timely 
response  to  each  allege  tion  ii  the 
complaint  and  in  this  notice  may  be 
deemed  to  constitute  a  waivnr  of  the 
right  to  appear  and  cor  test  tlie 
allegations  of  the  com{)laint  and  this 
notice,  and  to  authoriza  the 
administrative  law  judge  and  the 
Commission,  without  iirther  notice  to 
the  respondent,  to  fine  the  frets  to  be  as 
alleged  in  the  complai  it  and  this  notice 
and  to  enter  both  an  ir  itial 
determination  and  a  fiial  determination 
containing  such  findir  gs.  and  may 
result  in  the  issuance  }f  an  exclusion 


order  or  a  cease  and  desist  order  or  both 
directed  against  such  respondent. 

Issued:  September  3. 1993. 

By  order  of  the  Commission 
Donna  R.  Koehnke, 
Secretary. 
IFR  Doc.  93-22028  Filed  9-a-93;  8:45  am) 

BILUNG  COO€  70J0-02-P 


INTERSTATE  COMMERCE 
COMMISSION 

Availability  of  Environmental 
Assessments 

Pursuant  to  42  U.S.C.  4332.  the 
Commission  has  prepared  and  made 
available  environmental  assessments  for 
the  proceedings  listed  below.  Dates 
environmental  assessments  are  available 
are  listed  below  for  each  individual 
proceeding. 

To  obtain  copies  of  these 
environmental  assessments  contact  Ms. 
Johnnie  Davis  or  Ms.  Ta wanna  Glover- 
Sanders,  Interstate  Commerce 
Commission,  Section  of  Energy  and 
Environment,  room  3219,  Washington, 
DC  20423.  (202)  927-5750  or  (202)  927- 
6212. 

Comments  on  the  following 
assessment  are  due  15  days  after  the 
date  of  availability:* 

AB-6  (Sub-No.  352X).  Burlington 
Northern  Railroad  Company — 
Abandonment  Exemption — In  Emmons 
and  Mcintosh  Counties.  NT).  Ea 
available  8/30/93. 

AB-6  (Sub-No.  353X),  BurUngton 
Northern  Railroad  Company — 
Abandonment  Exemption — In  Grand 
Forks  and  Walsh  Counties.  NT).  Ea 
available  8/30/93. 

AB-6  (Sub-No.  354X).  BurUngton 
Northern  Railroad  Company — 
Abandonment  Exemption — In  McHenry 
and  Bottineau  Counties.  ND.  Ea 
available  8/30/93. 

AB-6  (Sub-No.  355X),  Burlington 
Northern  Railroad  Company — 
Abandonment  Exemption — In  Pembina 
County,  NT).  Ea  available  8/30/93. 

AB-6  (Sub-No.  356X),  BurUngton 
Northern  RaiUoad  Company — 
Abandonment  Exemption— In  Renville 
County,  ND.  Ea  available  8/30/93. 

Comments  on  the  following 
assessment  are  due  30  days  after  the 
date  of  availabiUty:  None. 
Sidney  L.  StricUuid,  Jr.. 
Secretary. 

[PR  Doc  93-21967  Filed  9-8-93;  8:45  ami 
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DEPARTMENT  OF  JUSTICE 

Antitrust  Division 

Proposed  Termination  of  Final 
Judgments 

Notice  is  hereby  given  that  defendant 
Bowling  Proprietors'  Association  of 
America,  Inc.  (BPAA)  has  filed  with  the 
United  States  District  Court  for  the 
Southern  District  of  New  York  a  motion 
to  terminate  the  Final  Judgments  in 
United  States  v.  American  Machine  & 
Foundry  Company,  Inc  ,  American 
Machine  6-  Foundry  Pinspotters,  Inc., 
Brunswick  Corporation,  and  Bowling 
Proprietors'  Association  of  America, 
Inc.,  62  Civ.  2650.  and  United  States  v. 
Bowling  Proprietors'  Association  of 
America,  Inc..  64  Civ.  1922.  and  the 
Department  of  Justice  Pepartment),  in  a 
stipulation  also  filed  with  the  Court,  has 
consented  to  termination  of  the  Final 
Judgments,  but  has  reserved  the  right  to 
withdraw  its  consent  based  on  public 
comments  and  for  other  reasons. 

The  complaint  in  United  States  v. 
American  Machine  &■  Foundry 
Company,  Inc.,  et  al.,  filed  on  July  30. 
1962,  alleged  that  the  defendants  had 
conspired  to  restrain  and  monopolize, 
attempted  to  monopolize,  and 
monopolized  interstate  trade  and 
commerce  in  pinsetters  and  bowling 
equipment  in  violation  of  sections  1  and 
2  of  the  Sherman  Act.  The  BPAA  was 
charged  with  having  conspired  with 
American  Machine  &  Foimdry 
Company.  Inc.  and  American  Machine  & 
Foundry  Pinspotters,  Inc.  (collectively 
AMF).  and  Brunswick  Corporation 
(Brunswick)  to  restrict  the  number  and 
size  of  bowling  establishments  in  those 
areas  of  the  country  considered  by  the 
BPAA  to  be  "overbuilt."  The  defendants 
were  alleged  to  have  effected  their 
conspiracy  through  the  use  of  maps  and 
surveys  made  for  the  BPAA  and  a 
formula  adopted  by  the  defendant  to 
prevent  construction  of  new  bowling 
establishments  in  those  localities 
declared  by  the  BPAA  to  be  overbuilt. 
The  government  further  alleged  that, 
pursuant  to  the  conspiracy,  AMP  and 
Brunswick  refused  to  sell  or  lease 
bowling  equipment  to  persons  or  firms 
wishing  to  build  or  enlarge  bowling 
centers  in  such  saturated  areas.  A  final 
judgment  terminating  the  action  against 
Brunswick  was  entered  on  December  9, 
1964.  On  March  7, 1968,  the  action 
against  AMF  was  dismissed  and  the 
Brunswick  decree  was  vacated. 

The  Final  Judgment,  entered  on 
March  23, 1967,  prohibits  the  BPAA 
from  entering  into  any  agreement, 
engaging  in  any  conduct  or  utilizing  any 
formulas,  maps,  surveys  or  criteria  that 


would  restrict  the  construction  or 
expansion  of  bowling  establishments.  It 
further  enjoins  the  defendant  from 
inducing,  urging  or  requiring 
manufactiurers  of  bowling  equipment  or 
other  persons  to  refuse  to  supply 
bowling  equipment  to  any  other  person. 
It  also  prohibits  the  defendant  from 
discriminating  among  similarly  situated 
applicants  for  membership  in  the  BPAA 
in  the  terms  and  conditions  of  such 
membership. 

The  complaint  in  United  States  v. 
Bowling  Proprietors'  Association  of 
America,  Inc.,  filed  on  June  23. 1964. 
alleged  that  the  defendant  had 
conspired  to  restrain  and  monopolize 
interstate  trade  and  commerce  in  the 
operation  of  bowling  centers  in 
violation  of  Sections  1  and  2  of  the 
Sherman  Act.  The  defendant  was 
charged  with  having  adopted  and 
enforced  tournament  eligibility  rules 
that  prohibited  bowlers  from 
participating  in  BPAA-conducted  or 
sponsored  tournaments  unless  the 
bowlers  confined  their  league  bowling 
to  BPAA  establishments,  and  which 
restricted  proprietors  or  employees  of 
non-BPAA  establishments  from 
participating  in  BPAA-sponsored  or 
conducted  tournaments. 

The  Final  Judgment,  entered  on  May 
19. 1967.  ordered  the  defendant  to 
revoke  the  offending  tournament 
eligibility  and  other  rules  that  restrict 
participation  by  bowlers  and 
tournament  sponsors  to  BPAA  bowling 
establishments.  It  also  prohibits  the 
defendant  from  adopting  any  rules  or 
other  provisions  that  discriminate 
between  BPAA  and  non-BPAA 
establishment  patrons  in  determining 
eligibility  to  participate  in  BPAA 
tournaments;  which  fix  or  suggest  the 
prices,  terms  or  conditions  imposed  by 
any  BPAA  proprietor  for  use  of  his 
establishment  or  which  interfere  with 
any  BPAA  proprietor's  solicitation  of 
customers  or  manner  of  competing  with 
any  other  BPAA  proprietor;  or  requiring 
any  affiliated  association  to  do  any  of 
the  things  the  defendant  is  prohibited 
from  doing  by  the  Judgment.  The 
Judgment  further  required  the  defendant 
to  include  on  all  its  toiunament  entry 
blanks  and  advertising,  for  a  period  of 
one  year,  a  statement  that  its 
tournaments  are  open  to  bowlers  who 
do  their  bowling  in  either  BPAA  or  non- 
BPAA  establishments,  and  to  request 
that  each  BPAA  member  post  the 
statement. 

The  government  has  filed  with  the 
court  a  memorandum  setting  forth  the 
reasons  why  the  government  believes 
that  termination  of  the  Final  Judgments 
would  serve  the  public  interest.  Copies 
of  the  Complaints.  Final  Judgments,  the 


Government's  Memorandum,  motion 
papers  and  all  further  papers  filed  with 
the  court  in  connection  with  this  motion 
will  be  available  for  inspection  at  room 
3233.  Antitrust  Division,  Department  of 
Justice,  10th  Street  and  Pennsylvania 
Avenue.  NW..  Washington,  DC  20530 
(telephone  202-633-2481).  and  at  the 
Office  of  the  Qerk  of  the  United  States 
District  Court  for  the  Southern  District 
of  New  York.  United  States  Courthouse. 
Foley  Square,  New  York.  New  York 
10007.  Copies  of  any  of  these  materials 
may  be  obtained  from  the  Antitrust 
Division  upon  request  and  payment  of 
the  copying  fee  set  by  Department  of 
Justice  regulations. 

Interested  persons  may  submit 
comments  regarding  the  proposed 
termination  of  the  Final  Judgments  to 
the  government.  Such  comments  must 
be  received  within  the  sixty-day  period 
established  by  court  order,  and  will  be 
filed  with  the  court  by  the  government. 
Comments  should  be  addressed  to 
Ralph  T.  Giordano.  Chief.  New  York 
Office.  Antitrust  Division.  Department 
of  Justice.  New  York.  New  York  10278 
(telephone  212-264-0390). 
Joseph  H.  Widmar, 

Director  of  Operations,  Antitrust  Division. 
|FR  Doc.  93-21894  Filed  9-8-93;  8:45  ami 
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Drug  Enforcement  Administration 

Importer  of  Controlled  Substances; 
Registration 

By  Notice  dated  July  2. 1993,  and 
published  in  the  Federal  Register  on 
July  14. 1993  (58  FR  37970),  Arenol 
Chemical  Corporation,  189  Meister 
Avenue.  Somerville.  New  Jersey  08876, 
made  application  to  the  Drug 
Enforcement  Administration  to  be 
registered  as  an  importer  of  the  basic 
classes  of  controlled  substances  listed 
below: 


Drug 


Methamphetamine  (1105) 
Phenylacetone  (8501) 


Sched- 
ule 


No  comments  or  objections  have  been 
received.  Therefore,  pursuant  to  section 
1008(a)  of  the  Controlled  Substances 
Import  and  Export  Act  and  in 
accordance  with  title  21,  Code  of 
Federal  Regulations  §  1311.42,  the  above 
firm  is  granted  registration  as  an 
importer  of  the  basic  classes  of 
controlled  substances  listed  above. 
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Dated:  September  1.  1993. 
Gene  R.  HaisUp, 

Director.  Office  of  Diversion  Control,  Drug 

Enforcement  Administration. 

(FR  Doc  93-21964  Filed  9-«-93.  8:45  ami 
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Manufacturer  of  Controlied 

Substances;  Registration 

By  Notice  dated  February  24, 1993. 
and  published  in  the  Federal  Register 
on  March  8,  1993.  (58  FR  12974). 
Mallinckrodt  Specialty  Chemicals 
Company.  Mallinckrodt  and  Second 
Streets,  St.  Louis.  Missouri  63147,  made 
application  to  the  Drug  Enforcement 
Administration  to  be  registered  as  a  bulk 
manufacturer  of  the  basic  classes  of 
controlled  substances  listed  below: 


Drug 


Cocaine  (9041)  

Codeine  (9050)  

Diprenorphine  (9058)  

Etorphine  HydroctilorkJe  (9059) 

Dihydrocodeine  (9120) 

Oxycodone  (9143)  

Hydromorphone  (9150)  

Diphenoxylate  (9170) 

Hydrocodone  (9193)  

Levorphanol  (9220) 

Mependine  (9230) 

Methadone  (9250) 

MethadoneHntermediate  (9254) 

Dextropropoxyphene,    bulk    (non- 
dosage  forms)  (9273). 

Morphine  (9300) 

Thet>aine  (9333) 

Opium  extracts  (9610)  

Opium  fluid  extract  (9620)  

Opium  tincture  (9630)  

Opium,  powdered  (9639)  

Opium,  granulated  (9640) 

Oxymorphone  (9652)  

Alfentanil  (9737)  

Sufentanil  (9740) 

Fentanyt  (9801) 


Sched- 
ule 


A  registered  manufacturer  did  file 
uTitten  objections  with  respect  to  the 
registration  of  Mallinckrodt  Specialty 
Chemicals  Company.  The  firm 
subsequently  withdrew  its  objection. 
Therefore,  pursuant  to  section  303  of  the 
Comprehensive  Drug  Abuse  Prevention 
and  Control  Act  of  1970  and  title  21, 
Code  of  Federal  Regulations, 
§  1301.54(e),  the  Director  hereby  orders 
that  the  application  submitted  by  the 
above  firm  for  registration  as  a  bulk 
manufacturer  of  the  basic  classes  of 
controlled  substances  listed  above  is 
granted. 


Dated:  August  30. 1993 
Gene  R.  Haislip, 

Director.  Office  ofDiversinn  Confol,  Drug 

Enforcement  Administrat  on. 

[FR  Doc.  93-21963  Filed  3-8-93  8:45  am) 

BIUJNC  CODE  4410-0»-M 


DEPARTMEfrr  OF  LA30R 

Office  of  the  Secretary 

Advisory  Council  on  Fimployee  Welfare 
and  Pension  Benefit  Plans;  Extension 
of  Announcen>ent  of  Vacancies  to 
October  18, 1993,  Request  f'}r 
Nominations 

The  announcement  of  vacencies  to  the 
ERISA  Advisory  Council  is  being 
extended  through  October  U ,  1993. 
Earlier  candidates  wh  Dse  nominations 
have  been  acknowled;;e  neec  not 
reapply. 

Section  512  of  the  Employee 
Retirement  Income  Security  Act  of  1974 
(ERISA)  88  Stat.  895.  19  U.S.C.  1142. 
provides  for  the  estab  ishment  of  an 
"Advisory  Council  oe  Employee 
Welfare  and  Pension  Benefit  Plans" 
(The  Council)  which  :s  to  consist  of  15 
members  to  be  appoir  ted  by  the 
Secretary  of  Labor  (tha  Secretary)  as 
follows:  Three  representatives  of 
employee  organizations  (at  least  one  of 
whom  shall  be  repres  jntative  of  an 
organization  whose  n  embers  are 
participants  in  a  muhiemplcyer  plan): 
three  representatives  of  employers  (at 
least  one  of  whom  sh  ill  be 
representative  of  employers  maintaining 
or  contributing  to  multiemployers 
plans):  one  representative  each  from  the 
fields  of  insurance,  corporate  trust, 
actuarial  counseling,  investn^^ent 
counseling,  investment  manegement, 
and  accounting:  and  hree 
representatives  from  he  general  public 
(one  of  whom  shall  b)  a  person 
representing  those  re;eiving  benefits 
from  a  pension  plan)  Not  mere  than 
eight  members  of  the  Council  shall  be 
members  of  the  same  political  party. 

Members  shall  be  j  ersons  qualified  to 
appraise  the  program;  instituted  under 
EWSA.  Appointments  are  for  terms  of 
three  years.  The  preS'Tibed  duties  of  the 
Council  are  to  advise  the  Secretary  with 
respect  to  the  carrying  out  of  lis 
functions  imder  ERI5  A,  and  to  submit  to 
the  Secretary,  or  thei  -  designee, 
recommendations  with  respect  thereto. 
The  Council  will  me*  it  at  leas  four 
times  each  year,  and  recomm<?ndations 
of  the  council  to  the  >ecretar}  will  be 
included  in  the  Secretary's  annual 
report  to  the  Congress  on  ERISA. 

The  terms  of  five  members  <}f  the 
Council  expire  on  Sunday,  November 


14,  1993.  The  groups  or  fields 
represented  are  as  follows:  employee 
organizations,  corporate  trust, 
investment  management,  employers 
(multiemployer  plans),  and  the  general 
public. 

Accordingly,  notice  is  hereby  given 
that  any  person  or  organization  desiring 
to  recommend  one  or  more  individuals 
for  appointment  to  the  ERISA  Advisory 
Council  on  Employee  Welfare  and 
Pension  Benefit  Plans  to  represent  any 
of  the  groups  or  fields  si}ecified  in  the 
preceding  paragraph,  may  submit 
recommendations  to.  Attention:  William 
E.  Morrow,  Executive  Secretary.  ERISA 
Advisory  Council.  Frances  Perking 
Building.  U.S.  Department  of  Labor.  200 
Constitution  Avenue.  NW..  suite  N- 
5677.  Washington,  DC  20210. 
Recommendations  must  be  delivered  or 
mailed  on  or  before  October  18.  1993. 
Recommendations  may  be  in  the  form  of 
a  letter,  resolution  or  petition,  signed  by 
the  person  making  the  recommendation 
or.  in  the  case  of  a  recommendation  by 
an  organization,  by  an  authorized 
representative  of  the  organization.  Each 
recommendation  should  identify  the 
candidate  by  name,  occupation  or 
position,  telephone  number  and 
address.  It  should  also  include  a  brief 
description  of  the  candidate's 
qualifications,  the  group  or  field  which 
he  or  she  would  represent  for  the 
purposes  of  Section  512  of  ERISA,  the 
candidates'  political  party  affiliation, 
and  whether  the  candidate  is  available 
and  would  accept. 

Signed  at  Washington,  DC,  this  3rd  day  of 
September  1993. 

Olena  Berg. 

Assistant  Secretary  of  Labor  for  Pension  and 
Welfare  Benefit  Programs. 
(FR  Doc.  93-21999  Filed  9-8-93;  8:45  am) 
BIUJNG  COOE  4510-29-M 


MERIT  SYSTEMS  PROTECTION 
BOARD 

Call  for  Riders  for  the  U.S.  Merit 
Systems  Protection  Board  Publication, 
"Questions  &  Answers  About 
Whistiebiower  Appeals" 

AGENCY:  U.S.  Merit  Systems  Protection 

Board. 

ACTION:  Notice  of  call  for  riders  for  the 

Board's  pubUcation.  "(Questions  & 

Answers  About  Whistiebiower 

Appeals."     ^^^^ 

SUMMARY:  The  purpose  of  this  notice  is 
to  inform  Federal  departments  and 
agencies  that  the  U.S.  Merit  Systems 
Protection  Board's  information 
publication,  "Questions  4  Answers 
About  Whistiebiower  Appeals,"  will  be 
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available  on  a  rider  basis  from  the 
Government  Printing  Office. 
Departments  and  agencies  may  order 
this  publication  by  riding  the  Board's 
requisition  number  3-00203. 
DATES:  Agency  requisitions  must  be 
received  by  the  Government  Printing 
Office  on  or  before  November  8, 1993. 
AOOAESSES:  Interested  departments  and 
agencies  should  send  requisitions  from 
their  Washington,  DC,  headquarters 
office  authorized  to  procure  printing  to 
the  Government  Printing  Office. 
Requisition  Section,  room  C-636, 
Washington,  DC  20401.  The  estimated 
cost  is  approximately  50  cents  per  copy. 
FOR  FURTHER  INFORMATION  COHTACT: 
Duward  Sumner,  Office  of  Management 
Analysis,  U.S.  Merit  Systems  Protection 
Board.  1120  Vermont  Avenue,  NW., 
Washington.  DC  20419,  202-653-8892. 
SUPPLEMENTARY  INFORMATION:  This 
publication  contains  information  on  the 
rights  of  Federal  employees  to  appeal 
personnel  actions  allegedly  based  on 
whistleblowing  to  the  Board  and  to 
request  stays  of  such  actions.  It  includes 
information  on  how  to  file 
whistleblower  appeals  and  stay  requests 
with  the  Board  and  other  procedural 
information  regarding  the  appeals 
process  for  whistleblower  appeals.  The 
publication  is  written  in  a  question  and 
answer  format  to  enhance 
understanding. 

In  making  this  publication  available, 
the  Board  intends  to  provide  general 
information  about  whistleblower  appeal 
rights  and  procedures  in  a  convenient, 
readable  format  for  Federal  employees 
and  others  with  an  interest  in  the 
Board's  activities.  The  publication  is  not 
all-inclusive,  nor  is  it  regulatory  in 
nature.  The  availability  of  this 
publication  does  not  relieve  an  agency 
of  its  obligation,  under  the  Board's 
regulations  at  5  CFR  1201.21.  to  provide 
an  employee  against  whom  an  action 
appealable  to  the  Board  is  taken  with 
notice  of  the  employee's  appeal  rights 
and  the  other  information  specified  in 
the  Board's  regulations. 

This  requisition  is  for  reprinting  the 
latest  edition  of  the  publication,  dated 
May  1992.  Certain  revisions  may  be 
made  prior  to  printing,  however,  if 
legislation  is  enacted  that  affects 
information  in  the  booklet.  Currently, 
there  are  bills  pending  before  the 
Congress  that  would  make  various 
changes  in  Federal  whistleblower 
protections. 

Because  of  budgetary  constraints,  the 
Board  is  unable  to  fill  large  volume 
orders  for  this  publication;  therefore, 
agencies  are  urged  to  take  advantage  of 
this  opportunity  to  order  copies  directly 
frtun  ue  Government  Printing  Office. 


Dated:  September  3. 1993. 
Robert  E.  Taylor. 

aerk  of  the  Boards 

(FR  Doc  93-22031  Filed  9-ft-93;  8:45  ami 

BIUMQ  COOe  7400-01-M 


NATIONAL  AERONAUTICS  AND 
SPACE  ADMINISTRATION 

[Notice  93-075] 

Agency  Report  Forms  Under  OMB 
Review 

agency:  National  Aeronautics  and 
Space  Administration. 
ACTION:  Notice  of  agency  report  forms 
under  OMB  review. 

SUMMARY:  Under  the  provisions  of  the 
Paperwork  Reduction  Act  (44  U.S.C. 
chapter  35),  agencies  are  required  to 
submit  proposed  information  collection 
requests  to  OMB  for  review  and 
approval,  and  to  publish  a  notice  in  the 
Federal  Register  notifying  the  public 
that  the  agency  has  made  the 
submission. 

Copies  of  the  proposed  forms,  the 
requests  for  clearance  (S.F.  83 's), 
supfKJrting  statements,  instructions, 
transmittal  letters  and  other  documents 
submitted  to  OMB  for  review,  may  be 
obtained  from  the  Agency  Clearance 
Officer.  Comments  on  the  items  listed 
should  be  submitted  to  the  Agency 
Clearance  Officer  and  the  OMB 
Paperwork  Reduction  Project. 
DATES:  Comments  are  requested  by 
October  12, 1993.  If  you  anticipate 
commenting  on  a  form  but  find  that 
time  to  prepare  will  prevent  you  from 
submitting  comments  promptly,  you 
should  advise  the  OMB  Paperwork 
Reduction  Project  and  the  Agency 
Clearance  Officer  of  your  intent  as  early 
as  possible. 

ADDRESSES:  Ms.  Eva  L.  Layne,  Acting 
NASA  Agency  Clearance  Officer.  Code 
JTD,  NASA  Headquarters,  Washington, 
DC  20546;  Office  of  Management  and 
Budget,  Paperwork  Reduction  Project 
(2700-    ),  Washington.  DC  20503. 
FOR  FURTHER  INFORMATION  CONTACT: 
Shirley  C.  Peigare,  NASA  Reports 
Officer,  (202)  358-1374. 

Reports 

Title:  Origin-Destination  Survey. 
OMB  Number:  2700-xxxx. 
Type  of  Request:  New. 
Frequency  of  Report:  On  Occasion. 
Type  of  Respondent:  Individuals  or 

households  and  Federal  agencies  or 

employees. 
Number  of  Respondents:  10,000. 
Responses  per  Respondents:  1. 
Annual  Responses:  10.000. 


Hours  per  Response:  .0625. 

Annual  Burden  Hours:  625. 

Abstract-Need/Uses:  The  origin  and 
destination  survey  data  will  be  used 
to  provide  management  information 
to  NASA  in  order  to  determine 
requirements  for  facility  planning  for 
the  East  Campus  development. 

Dated:  September  1. 1993. 
James  D.  Radosevich, 

Acting  Chief,  !RM  Pol  icy  and  Acquisition 

Management  Office. 

IFR  Doc.  93-21936  Filed  9-8-93;  8:45  am) 

BILUNO  COOE  7510-01-M 


[Notice  9^-074] 

NASA  Advisory  Council  (NAC)  Task 
Force  on  National  Facilities; 
Aeronautics  R&D  Facilities  Task 
Group;  Meeting 

AGENCY:  National  Aeronautics  and 
Space  Administration. 

ACTION:  Notice  of  meeting. 

SUMMARY:  In  accordance  with  the 
Federal  Advisory  Committee  Act,  Public 
Law  92-463,  as  amended,  the  National 
Aeronautics  and  Space  Administration 
announces  a  forthcoming  meeting  of  the 
NAC  Task  Force  on  National  Facilities, 
Aeronautics  R&D  Facilities  Task  Group. 

DATES:  September  21.  1993,  8:30  a.m.  to 
4:30  p.m.;  and  September  22, 1993,  8:30 
a.m.  to  4:30  p.m. 

ADDRESSES:  Figge  International,  Crystal 
Square  3.  suite  705, 1735  Jefferson  Davis 
Highway,  Ariington,  VA  22203. 

FOR  FURTHER  INFORMATION  CONTACT: 

Mr.  Wayne  McKinney.  National 
Aeronautics  and  Space  Administration, 
Langley  Research  Center,  Hampton,  VA 
23681  (804/864-8686). 

SUPPLEMENTARY  INFORMATION:  The 
meeting  will  be  open  to  the  public  up 
to  the  seating  capacity  of  the  room.  The 
agenda  for  the  meeting  is  as  follows: 

— Facility  Working  Group  Reports 
—Facility  Study  Office  Report 
— Near  Term  Activities 

It  is  imperative  that  the  meeting  be 
held  on  these  dates  to  accommodate  the 
scheduling  priorities  of  the  key 
participants. 

Dated:  September  2, 1993. 
Timothy  M.  Sullivan, 
Advisory  Committee  Management  Officer. 
IFR  Doc.  92-21937  Filed  9-8-93;  8:45  am) 
WLUNO  COOC  7S1»-ei-M 
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[Notic*  93-073) 

Intent  To  Qrant  en  Exduaive  Patent 
Licenae 

AGENCY:  National  Aeronautics  and 

Space  Administratioa. 

ACTION:  Notice  of  intent  to  grant  a  patent 

license. 

SUMMARY:  NASA  hereby  gives  notice  of 
intent  to  grant  Qvlnta,  Lie,  Oxon  Hill, 
Maryland,  an  exclusive,  royalty-bearing, 
revocable  license  to  practice  the 
invention  described  and  claimed  in  U.S. 
Patent  No.  5,029.216.  entitled  "Visual 
Aid  for  the  Hearing  Impaired,"  filed  on 
July  2. 1991.  The  proposed  patent 
license  will  be  for  a  limited  number  of 
years  and  will  contain  appropriate 
teniis,  limitations  and  conditions  to  be 
negotiated  in  accordance  with  the 
NASA  Patent  Licensing  Regulations.  14 
CFR  part  1245,  subpart  2.  NASA  will 
negotiate  the  final  terms  and  conditions 
and  grant  the  exclusive  license,  unless 
within  60  days  of  the  Date  of  this 
Notice,  the  Director  of  Patent  Licensing 
receives  written  objections  to  the  grant, 
together  with  any  supporting 
documentation.  The  Director  of  Patent 
Licensing  will  review  all  written 
objections  to  the  grant  and  then 
recommend  to  the  Associate  General 
Counsel  (Intellectual  Property)  whether 
to  grant  the  partially  exclusive  license. 
DATES:  Comments  to  this  notice  must  be 
received  by  November  8, 1993. 
ADDRESSES:  National  Aeronautics  and 
Space  Administration.  Code  GP. 
Washington,  DC  20546. 
FOR  FURTHER  INFORMATION  CONTACT: 
Mr.  Harry  Lupuloff.  (202)  358-2041. 

Dated:  August  31. 1993. 
Edward  A.  Frankle. 
General  Counsel. 
IFR  Doc.  93-21938  Filed  9-8-93;  8:45  am] 

B4LUNG  CODE  7910-01-M 


NATIONAL  SCIENCE  FOUNDATION 

Collection  of  Information  Submitted  for 
0MB  Review 

In  accordance  with  the  Paperwork 
Reduction  Act  and  0MB  Guidelines,  the 
National  Science  Foundation  is  posting 
a  notice  of  change  to  an  information 
collection  that  will  affect  the  public. 
Interested  persons  are  invited  to  submit 
comments  by  September  30. 1993. 
Comments  may  be  submitted  to: 

(A)  Agency  Clearance  Officer.  Herman 
G.  Fleming.  Division  of  Personnel  and 
Management,  National  Science 
Foundation,  Washington,  DC  20550.  or 
by  telephone  (202)  357-7335.  Copies  of 
materials  may  be  obtained  at  the  above 


address  or  telephone  Commects  may 

also  be  submitted  to: 
(B)  OMB  DeskOffi-^er.  Office  of 

Information  and  R^  ilatory  Af  ws, 

ATTN:  Dan  Chenok,  Desk  Offi(  er,  OMB. 

722  Jackson  Place,  rtom  3208,  MEOB, 

Washington.  DC  205  )3. 

Title:  Grant  Proposal  Guide  (Fc  rmerly 
Grants  for  Researc  \  and  Edu<:»tlon  in 
Science  and  Engin  eering) 

Affected  Public:  Individuals,  S<  ate  and 
Local  Governments,  businesi«s  or 
other  for  profit,  nc  n-profit 
institutions,  and  s  nail  busin  asses  or 
organizations 

Respondents/Reporting  Border :  38,000 
respondents;  120  hours  per  average 
response. 

Abstract:  The  Natioi.al  Science 
Foundation  suppc  rts  research  in  most 
scientific  discipliiies,  science 
education  and  res  >arch  poUcy.  This 
support  is  made  t]  jough  grants, 
contracts,  and  oth  sr  agreements 
awarded  to  univeisities,  university 
consortia,  nonpro  It,  and  other 
research  organize'  ions.  Thes<i  awards 
are  based  on  prop  }sals  submitted  to 
the  Foundation. 

Dated:  September  2. 1993. 
Herman  G.  Fleming. 
Reports  Qearance  Offi  ?er. 
(PR  Doc.  93-21929  Fil>d  9-8-93;  8:45  a.m.) 

BIUJNQ  CODE  7555-01-H 


NUCLEAR  REGUUTORY 
COMMISSION 

[Dociwt  No.  50-312] 

Sacramento  Municipal  Utility  District, 
Rancho  Seco  Nuctiar  Generating 
Station;  Environmental  Assesiiment 
and  Finding  of  No  Significant  impact 

The  U.S.  Nuclear  Regulatory 
Commission  (NRG)  is  considering 
approving  an  exem})tion  from  10  CFR 
50.120.  This  exempuon  would  m 
granted  to  the  Sacramento  Mimicipal 
Utility  District,  the  icensee  for  the 
Rancho  Seco  Nuclair  Generating  Station 
located  in  Sacramento  Coimty, 
California. 

Environmental  Assessment 

Identification  of  Proposed  Action 

The  NRC.  on  Its  cvvti  motion,  is 
considering  granting  a  full  exemption 
from  the  training  piogram 
establishment,  imp  ementation  and 
maintenance  requiiaments  of  10  CFR 
50.120.  The  Ucenses,  in  its  letters  dated 
July  19  and  July  29  1993.  provided 
supplemental  inforBation  supporting 
this  action. 


The  Need  for  the  Proposed  Action 

The  Rancho  Seco  Nuclear  Generating 
Station  permanently  ceased  power 
operation  in  June  1989.  fuel  was  moved 
fit>m  the  reactor  and  placed  into  the 
spent  fuel  pool  and  a  detailed  plan  to 
decommission  the  facility  was 
developed.  The  proposed  exemption 
would  relieve  the  hcensee  from  the 
requirements  of  10  CFR  50.120. 
However,  it  would  not  reheve  the 
licensee  from  previous  requirements  or 
commitments  to  train  and  qualify 
faciUty  persoimel. 

Environmental  Impacts  of  the  Proposed 
Action 

The  proposed  action  does  not  have 
any  effect  on  accident  risk  and  the 
possibility  of  environmental  impact  is 
extremely  remote. 

Fuel  handling  accidents  and  complete 
loss  of  oSsite  power  continue  to  be 
possible  events  at  Rancho  Seco  Nuclear 
Generating  Station.  These  events  were 
addressed  in  Chapter  14  of  the  Rancho 
Seco  Nuclear  Generating  Station 
Updated  Safety  Analysis  Report  and  the 
licensee  "Revision  to  Permanently 
Defueled  Technical  Specification 
Bases."  dated  September  23. 1992.  The 
staff  re%'iewed  the  Ucensee  analysis  and 
found  the  o^ite  radiological 
consequences  acceptable.  Additionally, 
the  Sacramento  Municipal  Utility 
District  is  no  longer  required  to  conduct 
offsite  emergency  planning. 
Furthermore,  the  level  of  personnel 
activity  at  Rancho  Seco  Nuclear 
Generating  Station  is  low  compared  to 
an  operating  reactor  faciUty  and  the 
existing  training  programs  are  deemed 
acceptable,  given  the  low  level  of 
activity  at  the  site  and  the  shutdovm 
and  defueled  status  of  the  plant. 

Based  on  the  staff  review  of  the  July 
19  and  July  29. 1993  submittals,  the  staff 
concludes  that  the  environmental  and 
safety  consequences  of  accidents  which 
may  potentially  result  in  a  radiological 
release  are  greatly  decreased  given  the 
permanently  shutdown  and  defueled 
status  of  the  Rancho  Seco  Nuclear 
Generating  Station. 

Therefore,  the  proposed  action  does 
not  increase  the  probabiUty  or 
consequences  of  any  accidents,  no 
changes  are  being  made  in  the  types  of 
any  effluents  that  may  be  released 
offsite,  and  there  is  no  significant 
increase  in  the  allowable  individual  or 
cumulative  occupational  radiation 
exposure  onsite. 

Accordingly,  the  NRC  staff  concludes 
that  the  proposed  action  would  result  in 
no  significant  radiological 
environmental  impact. 

With  regard  to  potential 
nonradiological  impacts,  the  proposed 
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action  does  not  affect  nonradiological 
plant  effluents  and  has  no  other 
environmental  impact.  Therefore,  the 
NRC  staff  concludes  that  there  are  no 
sigiHcant  nonradiological 
environmental  impacts  associated  with 
the  proposed  action. 

Alternative  to  the  Proposed  Action 

Since  the  Commission  concluded  that 
there  are  no  significant  environmental 
effects  that  would  result  from  the 
proposed  action,  any  alternatives  with 
equal  or  greater  environmental  impacts 
need  not  be  evaluated. 

The  principal  alternative  would  be  to 
deny  the  action.  This  would  not  reduce 
environmental  impacts  of  plant 
operation  and  would  not  enhance  the 
protection  of  the  environment  nor 
public  health  and  safety. 

Alternative  Use  of  Resources 

This  action  does  not  involve  the  use 
of  any  resources  not  previously 
considered  in  previous  reviews  for  the 
Rancho  Seco  Nuclear  Generating 
Station. 

Agencies  and  Persons  Consulted 

The  NRC  staff  consulted  with  the 
State  of  CaUfomia  regarding  the 
environmental  impacts  of  the  proposed 
action. 

Finding  of  No  Significant  Impact 

Based  upon  the  foregoing 
environmental  assessment,  the  NRC 
staff  concluded  that  the  proposed  action 
will  not  have  a  significant  effect  on  the 
quality  of  the  human  environment. 
Accordingly,  the  NRC  staff  has 
determined,  pursuant  to  10  CFR  51.31, 
not  to  prepare  an  environmental  impact 
statement  for  the  proposed  action. 

For  further  details  with  respect  to  this 
action,  see  the  Ucensee  letters  dated  July 
19,  and  July  29, 1993,  which  are 
available  for  pubhc  inspection  at  the 
Commission  Public  Docimient  Room, 
2120  L  Street,  NW.,  Washington,  DC 
20555.  and  at  the  local  public  document 
room  at  the  Central  Library  Government 
Documents,  828  I  Street,  Sacramento, 
California  95814. 

Dated  at  Rockville,  Maryland,  this  2nd  day 
of  September  1993. 

For  the  Nuclear  Regulatory  Commission. 
Seymour  H.  Weiss, 

Director,  Non-Power  Reactors  and 
Docommiss'ioning  Project  Directorate, 
Division  of  Operating  Reactor  Support  Office 
of  Nuclear  Reactor  Regulation. 
IFR  Doc.  93-21942  Filed  9-8-93;  8.45  am| 
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Nuclear  Safety  Research  Review 
Committee;  Meeting  of  Advanced 
Reactor  SutKommlttee 

AGENCY:  Nuclear  Regulatory 

Commission. 

ACTION:  Notice  of  meeting. 

The  NSRRC  Advanced  Reactor 
Subcommittee  will  hold  a  meeting  on 
October  15, 1993.  in  room  293,  Building 
E-40,  Massachusetts  Institute  of 
Technology,  1  Amherst  Street, 
Cambridge,  MA. 

The  entire  meeting  will  be  open  to 
public  attendance. 

The  Subcommittee  will  review 
accomphshments,  status,  and 
completion  plans  for  research  programs 
pursued  in  support  of  design 
certification  review  of  advanced  light- 
water-reactor  systems — particularly  the 
Westinghouse  AP600  pressurized-water- 
reactor  system  and  the  General  Electric 
SBWR  boiUng-water-reactor  system.  The 
agenda  will  be  as  follows: 

8  a.m. — 12  noon:  Update  on  AP600 
and  SBWR  testing  (vendor  and  NRC 
sponsored)  and  thermal-hydraulic  code 
selection,  improvement,  and 
assessment. 

1  p.m. — 6  a.m.:  Containment  code 
selection,  validation,  and  maintenance; 
structural  codes  and  recent  updates  of 
them;  reliabihty  of  passive  systems; 
prevention  or  minimization  of  generic 
failure  mechanisms  (notably  erosion- 
corrosion  and  intergranular  stress- 
corrosion  cracking);  positions  regarding 
fatigue  design  criteria;  qualification  and 
reliability  of  values  (notable  motor- 
operated  valves  and  check  valves);  and 
modular  construction. 

The  Subcommittee  will  report  to  the 
fuU  Committee  on  the  facts  and  analyses 
discussed  at  the  meeting. 

A  detailed  agenda  will  be  made 
available  at  the  meeting. 

Oral  statements  may  be  presented  by 
members  of  the  public  with  the 
concurrence  of  the  Subcommittee 
Chairman;  written  statements  will  be 
accepted  and  made  available  to  the 
Subcommittee.  Questions  may  be  asked 
only  by  members  of  the  Committee  and 
the  staff.  Persons  desiring  to  make  oral 
statements  should  notify  the  Nuclear 
Regulatory  Commission  staff  member 
named  below  as  far  in  advance  as  is 
practicable  so  that  appropriate 
arrangements  can  be  made. 

During  the  initial  portion  of  the 
meeting,  the  Subcommittee  may 
exchange  preliminary  views  regarding 
matters  to  be  considered  during  the 
balance  of  the  meeting.  The 
Subcommittee  will  then  hear 
presentations  by  and  hold  discussions 
with  representatives  of  the  NRC  staff 
regarding  this  review. 


Further  information  regarding  topics 
to  be  discussed,  the  scheduling  of 
sessions,  whether  the  meeting  has  been 
canceled  or  rescheduled,  the  Chairman's 
ruling  on  requests  for  the  opportunity  to 
present  oral  statements  and  the  time 
allotted  therefore  can  be  obtained  by  a 
prepaid  telephone  call  to  Mr.  George 
Sege  (telephone  301/492-3904)  between 
8  a.m.  and  4:30  p.m.  (EST).  Persons 
plaiming  to  attend  this  meeting  are 
urged  to  contact  the  above  named 
individual  one  or  two  days  before  the 
scheduled  meeting  to  be  advised  of  any 
changes  in  schedule,  etc.,  that  may  have 
occurred. 

Dated:  September  1. 1993. 
George  Sege, 

Technical  Assistant  to  the  Director,  Office 
of  Nuclear  Regulatory  Research. 
IFR  Doc.  93-21943  Filed  9-«-93;  8:45  ami 
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OFFICE  OF  THE  UNITED  STATES 
TRADE  REPRESENTATIVE 

Trade  Policy  Staff  Committee;  Initiation 
of  a  Review  To  Consider  Designation 
of  Ukraine  aa  a  Beneficiary  Developing 
Country  Under  ttie  Generalized  System 
of  Preferences;  Solicitation  of  Public 
Comments  Relating  to  the  Designation 
Criteria 

AGENCY:  Office  of  the  United  States 
Trade  Representative. 
ACTION:  Solicitation  of  public  comment 
with  respect  to  the  eligibility  of  Ukraine 
for  the  Generalized  System  of 
Preferences  (GSP)  program. 

SUMMARY:  The  pur{>ose  of  this  notice  is 
to  announce  the  initiation  of  a  review  to 
consider  whether  Ukraine  satisfies 
criteria  for  designation  as  a  beneficiary 
developing  country  under  the  GSP 
program,  and  to  solicit  public  comment 
relating  to  the  designation  criteria. 
FOR  FURTHER  INFORMATION  CONTACT:  GSP 
Subcommittee,  Office  of  the  United 
States  Trade  Representative.  600  17th 
Street,  NW.,  room  517,  Washington,  DC 
20506.  The  telephone  number  is  (202) 
395-6971.  Public  versions  of  all 
documents  related  to  this  review  will  be 
available  for  review  by  appointment 
with  the  USTR  Public  Reading  Room 
shortly  following  filing  deadlines. 
Appointments  may  be  made  from  10 
a.m.  to  noon  and  1  p.m.  to  4  p.m.  by 
calling  (202)  395-6186. 
SUPPI.EMENTARY  INFORMATION:  The  Trade 
Policy  Staff  Committee  (TPSC)  has 
initiated  a  review  to  determine  if 
Ukraine  meets  the  designation  criteria  of 
the  GSP  law  and  should  be  designated 
as  a  beneficiary.  The  GSP  is  provided 
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for  in  the  Trade  Act  of  1974.  as 
amended  (19  U.S.C.  2461-2465).  The 
designation  criteria  are  listed  in  19 
U.S.C.  2462(a),  2462(b)  and  2462(c). 
Interested  parties  are  invited  to  submit 
comments  regardiag  the  eligibility  of 
Ukraine  for  designation  as  a  GSP 
beneficiary.  The  designation  criteria 
mandate  determinations  related  to 
participation  in  commodity  cartels, 
preferential  treatment  provided  by 
beneficiaries  to  other  developed 
countries,  expropriation  without 
compensation,  enforcement  of  arbitral 
awards,  international  terrorism,  and 
internationally  recognized  worker 
rights.  Other  practices  taken  into 
account  include  market  access  for  goods 
and  services,  investment  practices  and 
intellectual  property  rights. 

An  original  and  fourteen  (14)  copies 
of  comments  regarding  Ukraine's 
eligibility  may  be  submitted,  in  English, 
to  the  Chairman  of  the  GSP 
Subcommittee,  Trade  Policy  Staff 
Committee.  600  17th  Street,  NW.,  room 
517,  Washington.  DC  20506.  Comments 
must  be  received  no  later  than  5  p.m.  on 
October  1,  1993. 

Information  and  comments  submitted 
regarding  this  notice  will  be  subject  to 
public  inspection  by  appointment  with 
the  staff  of  the  USTR  Public  Reading 
Room,  except  for  information  granted 
"business  confidential"  status  pursuant 
to  15  CFR  2003.6.  If  the  document 
contains  business  confidential 
information,  an  original  and  fourteen 
(14)  copies  of  a  nonconfidential  version 
of  the  submission  along  with  an  original 
and  (14)  copies  of  the  confidential 
version  must  be  submitted.  In  addition, 
the  document  containing  confidential 
information  should  be  clearly  marked 
"confidential"  at  the  top  and  bottom  of 
each  and  every  page  of  the  document. 
The  version  which  does  not  contain 
business  confidential  information  (the 
public  version)  should  also  be  clearly 
marked  at  the  top  and  bottom  of  each 
and  every  page  (either  "public  version" 
or  'non-confidential"). 
Frederick  L.  Montgomery. 
Chairman.  Trade  Policy  Staff  Committee. 
IFR  Doc.  93-21958  Filed  9-8-93,  8;45  am] 
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SECURITIES  AND  l-XCHANGE 
COMMISSION 

[ReleaM  No.  34-32836;  Fito  No.  SR-NSCC- 
93-08] 

Self-Reguiatory  Organizations; 
National  Securities  Clearirtg 
Corporation;  RUn^  and  Order  (iranting 
Temporarily  Apprc  vaJ  on  an 
Accelerated  Basis  of  a  Proposed  Rule 
Change  Concerning  Book-Entry  Money 
Settlements  with  Wenitjers 

September  2. 1993. 

Pursuant  to  Section  19(b)(1)  of  the 
Securities  Exchange  Act  of  1934 
("Act").i  notice  is  hereby  given  that  on 
July  21. 1993,  the  National  Securities 
Clearing  Corporation  ("NSCC")  filed 
with  the  Securities  and  Exchanj;e 
Commission  ("Commission")  the 
proposed  rule  change  (File  No.  .3R- 
NSCC-93-Oe)  as  described  in  Items  I 
and  II  below,  which  items  have  been 
prepared  primarily  by  NSCC.  The 
Commission  is  publishing  this  notice 
and  order  to  solicit  comments  fiom 
interested  persons  and  to  grant 
accelerated  approval  of  the  proposed 
rule  change  through  August  31.  1994. 

I.  Self-Regulatory  Organization's 
Statement  of  the  T^rms  of  Subs'ance  of 
the  Proposed  Ghariges 

NSCC  is  asking  for  temporary  renewal 
of  its  authority  to  allow  book-entry 
money  settlements  with  its  members. 

II.  Self-Regulatory  Organizatioa's 
Statement  of  the  Piupose  of,  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

In  its  filing  with  the  Commission, 
NSCC  included  statements  concerning 
the  purpose  of  and  basis  for  the 
proposed  rule  change  and  discussed  any 
comments  it  received  on  the  proposed 
rule  change.  The  text  of  these  statements 
may  be  examined  at  the  places  specified 
in  Item  IV  below.  NSCC  has  prepared 
summaries,  set  fori  in  sections  A,  B. 
and  C  below  of  sucJi  statements. 

A.  Self-Regulatory  Organization's 
Statement  of  the  FuqMse  of,  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

On  October  5. 1990,  NSCC  filed  a 
proposed  rule  change  with  the 
Commission  that  was  noticed  in  the 
Federal  Register,*  was  subsequently 
thrice  amended,'  and  on  September  4, 


1992.  was  approved  on  a  temporary 
basis  through  August  31, 1993.*  The 
current  filing  requests  an  extension  of 
the  temporary  approval  order  through 
August  31,  1994. 

As  discussed  in  detail  in  the  approval 
order  of  September  4, 1992.  the  rule 
change  permits  NSCC  members  to 
satisfy  their  settlement  obligations  to 
NSCC  and  NSCC  to  satisfy  its  settlement 
obligations  to  its  members  by  means  of 
electronic  intra-bank  funds  transfers 
between  members'  accounts  and  NSCC's 
accounts  at  various  settlement  banks. 
Under  the  proposal,  two  types  of  intra- 
bank  funds  transfers  are  available.  They 
include:  (1)  Electronic  transfers  whereby 
on  settlement  day  NSCC  pays  members 
by  check  for  next-day  value  and 
members  pay  NSCC  by  NSCC's  directing 
the  settlement  banks  to  make 
irrevocable  transfers  from  the  members' 
accounts  to  NSCC's  accounts  for  next- 
day  availability  or  in  reverse  with 
members  paying  NSCC  by  check  and 
NSCC  effecting  payment  by  electronic 
transfer  ("one-way  electronic  transfers") 
and  (2)  electronic  transfers  whereby  on 
settlement  day  both  NSCC  and  members 
pay  by  NSCC's  directing  the  settlement 
banks  to  make  irrevocable  transfers  for 
next-day  value  without  any  netting 
("two-way  electronic  transfers"). 
■    As  a  prerequisite  to  either  NSCC  or 
any  of  its  members  making  a  settlement 
payment  by  an  electronic  funds  transfer, 
the  proposed  rule  change  imposes  three 
requirements.  First,  any  such  payment 
must  be  effected  on  a  "next-day  funds 
availability  basis."  =  Second,  any  such 
payment  must  be  in  conformity  with  an 
agreement,  executed  by  NSCC  and  any 
bank  that  acts  as  a  payment 
intermediary,  which  stipulates  that  any 
such  funds  transfer  must  be  effected  on 
an  irrevocable  and  final  basis.  Third, 
any  bank  that  acts  as  an  intermediary  for 
such  funds  transfers  must  meet  NSCC's 
standards  for  letter  of  credit  issuers.^ 


M5  U.S.C.  78$(bKl)  (1988). 
2 Securities  Exctiange  Act  Release  No.  28715 
(December  12. 19901.  55  FR  715  (FUe  No.  SR- 

NSCx::-90-2i|. 

3  Letters  from:  (1)  )ef!-ex  F.  Ingber.  Associate 
General  CounseL  NSCC .  to  Jonathan  lOilman. 
Assistant  Director.  Division  of  Market  Ilegulation 


("Division").  Commission  (August  14.  1991);  (2) 
Peter  ].  Axilrod.  Associate  General  Council.  NSCC. 
to  )etTy  Carpenter.  Branch  Chief.  Division. 
Commission  {March  23.  1992);  and  (3)  Peter  \. 
Axilrod.  Associate  General  Counsel.  NSCC.  to 
Thomas  C.  Etter.  Jr..  Attorney.  Division. 
Commission  (July  22.  1992). 

«  Securities  Exchange  Act  Release  No.  31 157 
(September  4.  1992).  57  FR  42602 

'  The  term  "next-day  funds"  refers  to  funds  paid 
today  that  will  be  available  tomorrow.  By  contrast 
"same-day  funds"  refers  tc  funds  that  are 
immediately  available. 

•  For  a  bank  or  trust  company  to  be  approved  by 
NSCC  to  issue  letters  of  credit  on  behalf  of  members 
for  purposes  of  clearing  fund  requirements,  the 
bank  or  trust  company  must  meet  specific  standards 
in  terms  of:  (1)  Minimum  levels  of  stockholders' 
equity  and  (2)  certain  credit  ratings  for  its  short 
term  obligations  as  determined  by  Standard  and 
Poor's  Corporation  or  Moody's  In\-estar  Seri-ice.  Inc. 
NSCC  Rule  4,  Section  1.  Securities  Exchange  Ad 

ContinuM 
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NSCC  believes  that  the  proposed  use 
of  electronic  hinds  transfers  provides 
advantages  to  NSCC  and  to  its  members 
that  include:  (1)  The  elimination  of 
labor  and  expenses  associated  with  the 
physical  movement  of  checks,  (2) 
improved  security  due  to  reduced 
handling  and  movement  of  paper,  and 
(3)  earlier  finality  of  payment.  NSCC 
states  in  its  filing  that  the  proposal  is 
consistent  with  Section  17A  of  the  Act 
in  that  the  proposal  promotes  the 
prompt  and  accurate  clearance  of 
securities  transactions.' 

B.  Self-Regulatory  Organization's 
Statement  on  Burden  on  Competition 

NSCC  believes  that  the  proposed  rule 
changes  will  not  impose  any  burden  on 
competition. 

C.  Self-Regulatory  Organization 's 
Statement  on  Comments  on  the 
Proposed  Rule  Changes  Received  from 
Members,  Participants  or  Others 

NSCC  has  neither  solicited  nor 
received  any  comments. 

III.  Date  of  Effectiveness  of  the 
Proposed  Rule  Changes  and  Timing  for 
Commission  Action 

The  Commission  believes  that  the 
proposal  is  consistent  with  the  Act  and 
particularly  with  Section  17A  of  the 
Act.*  Section  17A(a){l)  of  the  Act » 
encourages  the  use  of  efficient,  effective, 
and  safe  procedures  for  securities 
clearance  and  settlement.  Moreover, 
Section  17A(b)(3)(F)  of  the  Actio 
requires  that  the  rules  of  clearing 
agencies  be  designed  to  promote  the 
prompt  and  accurate  clearance  and 
settlement  of  securities  transactions  and 
to  assure  the  safeguarding  of  funds  in 
the  custody  or  control  of  clearing 
agencies  or  for  which  they  are 
responsible. 

As  set  forth  in  its  approval  order  of 
September  4, 1992,  the  Commission 
agrees  with  NSCC  that  substantial 
marketplace  efficiencies  can  be 
achieved  by  authorizing  NSCC  and  its 
members  to  effect  electronic  intra-bank 
funds  transfers  to  satisf>'  their 
settlement  obligations.  The  Commission 
recognizes  that  the  exchange  of  checks 
is  labor-intensive  and  that  physical 
movement  of  checks  can  involve  loss  or 
delay.  Intra-bank  funds  transfers  should, 
therefore,  enhance  the  proficiency  of  the 
transferring  and  the  safeguarding  of 


Reieas«  No.  29444  duly  16. 1991).  S6  FR  340S1  [File 
No.  SR-NSCC-91-031  (order  *   *  *)  approving 
NSCC's  revised  standards  for  approved  issuers  of 
letters  of  credit  for  clearing  fund  purposes). 

»15U.S.C78q-l(19e8). 

•15U.S.C.  78<i-l  (1988). 

•15  U.S.C  78q-l(a)(l)  (1988). 

10  15  U.S.C.  78q-l(b)(3)CF)  (1988). 


funds.  Moreover,  earlier  finality  of 
settlement  provides  certainty  to  the 
marketplace  and  serves  to  increase 
investor  confidence  in  the  markets. 

NSCC  has  requested  that  the 
Commission  find  good  cause  for 
approving  the  proposed  rule  changes 
prior  to  the  thirtieth  day  after  the  date 
of  publication  of  notice  of  the  filings  in 
the  Federal  Register.  Accelerated 
approval  will  permit  NSCC  and  its 
members  to  continue  using  intra-bank 
funds  transfers  without  any  disruption 
to  this  program.  During  the  proposal's 
temporary  approval  period,  the 
Commission  and  NSCC  have  continued 
to  examine  the  procedures  and 
safeguards  applicable  to  intra-funds 
transfers  and  to  date  the  existing 
program  has  functioned  adequately. 
Therefore,  the  Commission  believes 
there  is  good  cause  for  approving  the 
proposed  rule  change  prior  to  the 
thirtieth  day  after  the  date  of 
publication  of  notice  of  the  filing. 

The  Commission  is  temporarily 
approving  this  proposed  rule  change 
through  August  31. 1994,  in  order  that 
the  Commission,  NSCC,  and  other 
interested  parties  will  be  able  to 
continue  to  assess  prior  to  permanent 
Commission  approval  the  effects  intra- 
bank  funds  transfers  have  on  money 
settlement  payments  at  NSCC. 
Furthermore,  the  Commission  notes  that 
this  order  relates  only  to  intra-bank 
funds  transfers  for  next-day  availability 
of  funds.  If  and  when  NSCC  desires  to 
implement  an  inter-bank  funds  transfer 
program,  NSCC  will  be  required  to 
submit  for  Commission  approval  a 
separate  and  comprehensive  Rule  19b- 
4  filing. 

IV.  Solicitation  of  Comments 

Interested  persons  are  invited  to 
submit  written  data,  views,  and 
arguments  concerning  the  foregoing. 
Persons  making  written  submissions 
should  file  six  copies  thereof  with  the 
Secretary,  Securities  and  Exchange 
Commission.  450  Fifth  Street  N\V., 
Washington  DC  20549.  Copies  of  the 
submissions,  all  subsequent 
amendments,  all  written  statements 
writh  respect  to  the  proposed  rule 
change  that  are  filed  with  the 
Commission,  and  all  written 
communications  relating  to  the 
proposed  rule  change  between  the 
Commission  and  any  person,  other  than 
those  that  may  be  withheld  from  the 
public  in  accordance  with  the 
provisions  of  5  U.S.C.  552.  will  be 
available  for  inspection  and  copying  in 
the  Commission's  Public  Reference 
Section.  450  5th  Street  NW.. 
Washington.  DC  20549.  Copies  of  such 
fihng  also  will  be  available  for 


inspection  and  copying  at  the  principal 
office  of  NSCC.  All  submissions  should 
refer  to  File  No.  SR-NSCC-93-08  and 
should  be  submitted  by  September  30. 
1993. 

It  is  therefore  ordered,  pursuant  to 
Section  19(b)(2)  of  the  Act "  that  the 
above-mentioned  proposed  rule  change 
(File  No.  SR-NSCC-93-08)  be,  and 
hereby  is,  approved  through  August  31. 
1994. 

For  the  Conunission  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority  1^ 

Margaret  H.  McFarland, 
Deputy  Secretary. 
IFR  Doc.  93-22019  Filed  9-8-93;  845  ara| 

BILUNO  CODE  MIO-OI-M 

[Rtlease  No.  34-32822;  File  Na  SR-NYSE- 
93-20] 

Self-Regulatory  Organizations;  New 
York  Stock  Exchange,  Inc.;  Order 
Granting  Approval  to  Proposed  Rule 
Change  Relating  to  Rescission  of 
Exchange  Rules  391  and  392  and  an 
Amendment  to  Exchange  Rule  393.10 

August  31. 1993. 

On  April  7, 1993,  the  New  York  Stock 
Exchange,  Inc.  ("NYSE"  or  "Exchange") 
submitted  to  the  Securities  and 
Exchange  Commission  ("Commission"), 
pursuant  to  section  19(b)(1)  of  the 
Securities  Exchange  Act  of  1934 
("Act")  >  and  Rule  19b-4  thereunder,?  a 
proposed  rule  change  to  rescind  Rules 
391  and  392  and  to  amend  Rule  393.10 
to  delete  any  references  to  Rules  391 
and  392.  On  May  27, 1993.  the  NYSE 
submitted  to  the  Commission 
Amendment  No.  1  to  the  proposed  rule 
change. 3 

The  proposed  rule  change  was 
published  for  comment  in  Securities 
Exchange  Act  Release  No.  32433  (June 
8.  1993),  58  FR  33131  (June  15.  1993). 
No  comments  were  received  on  the 
proposal. 

In  light  of  the  Commission's 
rescission  of  Rule  lOb-2.  promulgated 
under  the  Act.*  the  Exchange  is 
proposing  to  rescind  its  Rules  391  and 
392.  Rule  lOb-2.  adopted  by  the 
Commission  in  1937.  was  part  of  a 
comprehensive  package  of  anti-fraud 


"15US.C.  78s(b)(2)(1988). 

"  17  CTR  200.3O-3(a)(12)  (1991). 

M5  U.S.C.  78sfb)(l)(1988). 

a  17  CFR  240.19b-4  (1991). 

1  See  letter  from  James  E.  Buck,  Senior  Vice 
President  and  Secretary,  NYSE,  to  Diana  Luka- 
Hopson.  Branch  Chief,  Commission,  dated  May  25. 
1993,  clarifying  the  statement  of  purpose  section  cf 
the  proposed  rule  change. 

*  See  Securities  Exchange  Act  Release  No.  32100 
(April  2.  1993).  58  18145  (April  8. 1993)  (File  No 
S7-37-92). 
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provisions.^  Its  purpose  was  to  prevent 
persons  participating  in  the  distribution 
of  a  security  from  stimulating  the 
purchase  of  such,  on  an  exchange,  by 
paying  compensation  to  any  person  for 
soliciting  such  purchases. 

In  1942.  the  Commission  amended 
Rule  lOb-2  to  permit  an  exemption  for 
special  offerings  under  a  plan  filed  with 
the  Commission  by  an  exchange-^  The 
NYSE's  plan,  contained  in  Rule  391. 
permits  special  offerings,  at  a  fixed  price 
and  for  a  fixed  period  of  time,  on  the 
Exchange  where  the  quantity  of  stock 
involved  cannot  be  absorbed  in  the 
regular  auction  market  within  a 
reasonable  time  and  at  a  reasonable 
price.  Rule  391  permits  a  person  making 
a  special  offering  to  pay  a  special 
commission  to  a  broker  for  a  purchasing 
customer. 

Rule  391  specifies  a  minimum  share 
size  of  1,000  shares,  with  a  value  of 
525,000.  The  NYSE  beheves  that,  by 
today's  standards,  1.000  shares  of  stock 
with  a  value  of  $25,000  is  not  a  quantity 
of  stock  that  cannot  readily  be  absorbed 
in  the  regular  auction  market.  Rule  391 
predates  special  NYSE  block  trading 
rules,  such  as  Rule  127.  which  defines 
a  block  of  stock  as  10.000  shares  or  a 
quantity  of  stock  with  a  market  value  of 
$200,000  or  more. 

In  1953.  the  Commission  amended 
Rule  lOb-2  to  expand  the  scope  of  its 
exemption  by  eUminating  the 
requirement  that  the  compensation  paid 
be  a  "special  commission."'  NYSE  Rule 
392.  which  permits  distributions  of 
stock  of  the  type  addressed  imder 
Exchange  Act  Rule  lOb-2,  was  also 
amended  to  require  that  compensation 
be  paid  in  accordance  with  the  terms  of 
a  Commission  approved  plan  for  an 
exchange  distribution,  and  that  the 
payer  not  know  or  have  reasonable 
grounds  to  beUeve  that  transactions 
violating  the  terms  of  an  approved  plan 
were  taking  place. 

In  proposing  the  rescission  of  Rule 
lOb-2.  the  Commission  stated  that  the 
significant  changes  that  have  take  place 
in  the  securities  markets  since  Rule 
10b-2*s  adoption,  and  the  coverage  of 
other  anti-fraud  and  anti-manipulation 
provisions  of  the  federal  securities  laws, 
such  as  Rule  lOb-5  and  Rule  lOb-6, 
made  it  appropriate  to  rescind  Rule 
lOb-2.«  TTie  Exchange  is  now  proposing 


» S«e  SecuhtiM  Exchange  Act  Release  No.  1330 
(August  4, 1937). 

«  See  Securities  Exdiange  Act  Release  No.  3146 
(Febmiry  6.  1942). 

'  See  SacuritiM  Exchange  Act  Release  No.  4922 
(Ai«ust  20. 19S3). 

■  The  Exchai^  supported  the  Commission 
proposal  to  reaciad  RbW  lOb-2.  See  letter  from 
lames  E.  Buck.  Sauiar  Vice  President  and  Secretary. 
NYSE,  to  fooadUa  KMe.  Secretary,  Commission, 
dated  December  29. 1992. 


to  rescind  Rules  3M  and  392,  its  plans 
adopted  in  responre  to  Rule  l'3b-2, 
because  they  are  obsolete  and  have  not 
been  utilized  in  th  j  past  ten  years.  The 
Exchange  is  also  p  *oposing  to  amend 
Rule  393.10  (whic'i  pertains  to 
secondary  distributions)  to  delete  a 
reference  to  the  Exchange  plans 
contained  in  Rulef  391  and  392. 

According  to  tho  Exchange,  the  basis 
imder  the  Act  for  this  proposed  rule 
change  is  the  requ.rement  under  section 
6(b)(5)  that  an  Exchange  have  rules  that 
are  designed  to  pr  imote  just  and 
equitable  principles  of  trade,  to  remove 
impediments  to.  aid  perfect  the 
mechanism  of&fne  and  open  market 
and,  in  general,  to  protect  investors  and 
the  public  interesl.  The  Exchange 
proposal  to  rescin  d  Rules  3S 1  and  392 
and  to  amend  Rub  393.10  is  consistent 
with  these  objecti  .'es  in  that  it  deletes 
inefficient  and  unused  Exchange  plans. 

The  Commissioa  finds  that  the 
proposed  rule  chenge  is  corsistent  with 
the  requirements  if  the  Act  and  the 
rules  and  regulati  Dns  thereunder 
applicable  to  a  na:ional  secirities 
exchange,  and,  in  particular,  with  the 
requirements  of  s  jctions  6(b).9  In 
particular,  the  Conmission  believes  the 
proposal  is  consistent  vrith  the  section 
6(b)(5)  requireme  its  that  the  rules  of  an 
exchange  be  desi{;ned  to  promote  just 
and  equitable  priidples  of  trade,  to 
prevent  fraudulent  and  manipulative 
acts,  and.  in  general,  to  protect  investors 
and  the  pubUc  in  erest.">  The 
Commission  believes  that  the  rescission 
of  Exchange  Rule*  391  and  392.  and  the 
amendment  to  Exchange  Rule  393.10 
(which  deletes  ar  y  reference  to 
Exchange  Rules  2  91  and  392).  is 
appropriate  beca'  ise  these  Exchange 
Rules  were  adopt  ad  in  response  to 
recently  rescintiel  Rule  lOb-2  under  the 
Act.  The  Commiision  believes  that  the 
activities  with  wliich  these  Exchange 
rules  are  concerned  are  sufficiently 
addressed  by  the  general  anti-fraud  and 
anti-manipulatio  1  provisions  of  the 
federal  securities  laws  as  discussed  in 
the  Commission';  release  rescinding 
Rule  lOb-2  of  th«  Act.  Furthermore,  the 
Commission  beli9ves  that  it  is 
consistent  with  t  le  Act  to  allow  the 
Exchange  to  delete  obsolete  and 
redundant  rules. 

It  is  therefore  trdered,  pursuant  to 
section  19(bH2)  {  f  the  Ad  .n  that  the 
proposed  rule  ch  ange  (SR^<JYSE-93- 
20)  is  approved. 


For  the  Commission,  by  the  Division  of 
'Market  Regulation,  pursuant  to  delegated 
authority.  1* 

Margaret  H.  McFarland. 
Depu  ty  Secretary. 

[FR  Doc.  93-21896  Filed  9-8-93.  845  ami 
BtLUNo  cooe  loia-oi-M 


[Release  No.  34-32840;  International  Series 
No.  579;  File  No.  SR-NYSE-93-31] 

Self-Regulatory  Organizations;  New 
York  Stock  Exchange,  Inc.;  Order 
Granting  Accelerated  Approval  of  a 
Proposed  Rule  Change  Relating  to  the 
Listing  and  Trading  of  Glot>al 
Telecommunications  Market  Index 
Target-Term  Securities 

September  2,  1993. 
I.  Introduction 

-On  July  19, 1993,  the  New  York  Stock 
Exchange,  Inc.  ("NYSE"  or  "Exchange") 
submitted  to  the  Securities  and 
Exchange  Commission  ("SEC"  or 
"Commission"),  pursuant  to  section 
19(b)(1)  of  the  Securities  Exchange  Act 
of  1934  ("Act").i  and  Rule  19b-4 
thereunder,^  a  proposed  rule  change  to 
Ust  and  trade  Market  Index  Target-Term 
Securities  ("MITTS"),  the  return  of 
which  is  based  upon  a  global  portfolio 
of  securities  of  telecommunications 
companies  ("Global 
Telecommunications  Portfolio"). * 

Notice  of  the  proposed  rule  change 
was  published  for  comment  and 
appeared  in  the  Federal  Register  on 
August  5,  1993.*  No  comments  were 
received  on  the  proposal.  This  order 
approves  the  proposal.' 


•  15U.S.C78f(b)(]9e8). 
"  15  U.S.C  T85b)  15)  (l«8a). 

•il5U.S.C7S((bM!)(l«68). 


"  17  U.S.C.  200  30-3(a){12)  (1991) 

1 15  U.S.C.  78s(b)(l)  (1982) 

J17CFR240  19b-»(1991) 

3  The  Global  Telecommunications  Portfolio  is  a 
static  portfolio  consisting  of  22  equity  securities, 
either  listed  as  common  shares  in  the  United  States, 
American  Depositar>  ReceipU  C  ADRs").  or  Global 
Dcpositan-  Receipts  CGDRs".  which  together  with 
ADRs.  are  hereinafter  collectively  reterred  to  as 
Depositary  Receipts  or  "DRs").  with  companies 
providing  information  services,  basic 
telecommunications  services,  and  specializad 
services  within  the  lelecommumcations  industry.  A 
depositary  Receipt  is  a  negotiable  receipt  which  is 
issued  by  a  depositary,  generally  a  bank, 
representing  shares  of  a  foreign  issuer  that  have 
beian  deposited  and  are  held,  on  t>ehalf  of  holders 
of  the  DRs.  at  a  custodian  bank  in  the  foreign 
issuer's  home  country  The  securities  wiiich 
comprise  the  Global  Telecommunicatiaas  Portfolio 
are  securities  issued  by  corporations  formed  under 
the  laws  of  the  United  States.  United  Kingdom. 
Canada,  the  Philippines.  Chile.  New  Zealand.  Hong 
Kong.  Israel  Spain.  Mexico.  Brazil  Argentina. 
Sweden,  and  France. 

*  See  Securities  Exchange  Act  Release  No.  32696 
(July  29,  1993).  58  FR  41819. 

'This  order  specifically  approves  a  MITT  based 
on  the  Global  Tetacommunicabons  Portfolio  In  the 
future,  MTTTS  proposals  based  on  non-approved 

Cowtiiwien 
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n.  Description  of  the  Proposal 

Under  Section  703.19  of  the  NYSE's 
Listed  Company  Manual,  the  Exchange 
may  approve  for  listing  securities  which 
cannot  be  readily  categorized  under  the 
listing  criteria  for  common  and 
preferred  stocks,  bonds,  debentures,  and 
warrants.*  The  NYSE  is  now  proposing 
under  Section  703.19  of  the  Listed 
Company  Manual  to  list  for  trading 
MITTS  based  on  the  Global 
Telecommunications  Portfolio  ("Global 
Telecommunications  MITTS").  Global 
Telecommimications  MITTS  will 
conform  to  the  listing  guidehnes  under 
§  703.19  of  the  Listed  Company  Manual, 
which  provide  that  (1)  issues  must  have 
a  minimum  public  distribution  of  one 
million  securities;  (2)  a  minimum  of  400 
shareholders;  (3)  a  minimum  duration  of 
one  year:  (4)  at  least  a  $4  million  market 
value:  and  (5)  otherwise  comply  with 
the  NYSE's  initial  listing  criteria.'  In 
addition,  the  Exchange  will  monitor 
each  issue  to  verify  that  it  comphes  with 
the  Exchange's  continued  listing 
criteria.8  KDTTS  are  non-callable  senior 
hybrid  debt  securities  of  Merrill  Lynch 
&  Co..  Inc.  ("Merrill  Lynch  ")  that 


indexes  or  portfoUo$  would  require  a  separate  Rule 
I9b-^  filing  with  the  Commiuion. 

•  See  Seciuities  Exchange  Act  Release  Nos.  29229 
(May  23. 1991),  S«  FR  24852  and  28217  (July  18, 
1990),  55  FR  30056  ("Hybrid  Approval  Orders"). 

''The  hybrid  listing  standards  in  Section  703.19 
of  the  NYSE's  Listed  Company  Manual  aie  intended 
to  accommodate  listed  companies  in  good  standing, 
their  subsidiaries  and  affiliates,  and  non-listed 
equities  which  meet  the  Exchange's  original  listing 
standards.  Domestic  Issuers  must  also  meet  the 
earnings  and  net  tangible  assets  criteria  set  forth  in 
sections  102.01  and  102.02  of  the  NYSE's  Listed 
Company  Manual.  Specifically,  the  minimum 
original  listing  criteria  requires  that  issuers  have:  (1) 
2,000  holders  holding  100  shares  or  more  or  have 
2,200  holders  with  an  average  monthly  trading 
volume  of  100.000  shares;  (2)  a  public  float  of  1.1 
million  shares:  (3]  an  aggregate  public  market  value 
of  $18  million  or  total  net  tangible  assets  of  S18 
million:  and  (4)  earnings  before  taxes  of  S2.5 
million  in  the  latest  fiscal  year  and  earnings  before 
taxes  of  S2  million  in  each  of  the  preceding  two 
fiscal  years,  or  earnings  before  taxes  of  $£.5  million 
in  the  aggregate  for  the  last  three  fiscal  years  with 
a  S4.5  million  minimum  in  the  most  recent  fiscal 
year  (all  three  years  are  required  to  be  profitable). 

•  See  section  802  of  the  NYSE's  Listed  Company 
Manual.  The  continued  listing  criteria  for  capital  or 
common  stock  requires  that:  (1)  The  number  of 
holders  of  100  shares  or  more  is  equal  to  or  greater 
than  1.200:  (2)  the  number  of  publicly-held  shares 
is  equal  to  or  greater  than  600.000:  (3)  the  aggregate 
market  value  of  publicly-held  shares  is  equal  to  or 
greater  than  $5  million:  (4)  the  aggregate  market 
value  of  shares  outstanding  (excluding  treasury 
stock)  is  equal  to  or  greater  than  S8  million  and 
average  net  income  after  taxes  for  the  past  three 
years  is  equal  to  or  greater  than  $600,000:  and  (5) 
net  tangible  assets  available  to  common  stock  are 
equal  to  or  greater  than  S8  million  and  average  net 
Income  after  taxes  for  the  past  three  years  is  equal 
to  or  greater  than  $600,000.  In  addition,  the 
continued  listing  standards  for  bonds  require  that 
outstanding  publicly-held  bonds  have  an  aggregate  ' 
market  value  or  principal  amount  equal  to  or  graatar 
than  $1  million. 


provide  for  a  single  payment  at 
maturity,  and  will  bear  no  periodic 
payments  of  interest.  At  maturity,  a 
holder  of  a  MITT  is  entitled  to  receive 
from  the  issuer  a  minimum  portion  of 
the  principal  amount  plus  an  amoimt 
based  upon  the  change  in  the  market 
value  of  a  stock  index  or  portfolio. 
Global  Telecommunications  MITTS  are 
cash-settled  in  that  they  give  the  holder 
any  right  to  receive  any  portfolio 
security  or  any  other  ov^Tiership  right  or 
interest  in  the  portfoho  securities, 
although  the  return  on  the  investment  is 
based  on  the  aggregate  portfolio  value  of 
the  portfolio  securities. 

According  to  the  NYSE  proposal. 
Global  Telecommunications  MTTTS  will 
allow  investors  to  combine  the 
protection  of  a  portion  of  the  principal 
amount  of  the  MITTS  with  potential 
additional  payments  based  upon  the 
performance  of  a  portfolio  of  securities 
representing  the  global 
telecommunications  industry.  In 
particular,  the  proposed  Global 
Telecommunications  MITTS  will 
provide  90  percent  principal  protection 
of  the  original  issue  price  at  maturity 
with  the  opportunity  to  participate  in 
any  upside  appreciation  of  the 
underlying  Global  Telecommunications 
Portfolio.  Global  Telecommunications 
MITTS  will  have  a  term  of  five  years. 

The  Global  Telecommunications 
Portfolio  consists  of  securities  of  22 
telecommunications  companies  that 
have  significantly  different  levels  of 
market  capitalization,  ranging  from  a 
high  of  approximately  $86.8  billion 
(Ainerican  Telephone  4  Telegraph)  to  a 
low  of  $1.7  billion  (Telefonica  de 
Argentina).  The  securities  include  the 
Exchange-listed  common  stock  of  seven 
U.S.  telecommunications  companies,^ 
the  common  stock  of  four  foreign  issuers 
(which  stock  is  listed  or  trading  on,  or 
traded  over  the  facilities  of,  U.S. 
securities  markets), lo  and  DRs  of  11 
foreign  issuers. ^i  The  average  daily 


•The  U.S.  telecommunication  companies 
Include:  ATftT.  Bell  Atlantic  Corporation, 
BellSouth  Corporation,  GTE  Corporation,  NYNEX 
Corporation,  Pacific  Telesis  Group,  and 
Southwestern  Bell  Corporation.  All  of  these 
common  stocks  are  listed  and  traded  on  the  NYSE 

10  The  foreign  common  stock  issu«^  include: 
Newbridge  Networks  (Canada),  Philippine  Long 
Distance  Telephone  (Philippines),  Rogers  Cantel 
(Canada),  and  Tadiran  [Israel).  Of  these  stocks, 
Newbridge  Networks  and  Rogers  Cantel  are  traded 
through  the  National  Association  of  Securities 
Dealers,  Inc.  ("NASD")  Automated  Quotation 
("NASDAQ")  system's  National  Market  System 
("NMS"),  while  Philippine  Long  Distance 
Telephone  is  traded  on  the  American  Stock 
Exchange  and  Tadiran  on  the  NYSE. 

"The  Depositary  Receipts  of  the  foreign  issuers 
Include:  Alcatel  Alsthsom  Compagnie  Generate 
d'Electridte  (France).  British  Telecommunications 
(United  Kingdom),  Compania  de  Telefonos  de  Chile 
(Chile),  LM.  Ericsson  Telephone  Company 


trading  volume  for  the  components  of 
the  Global  Telecommunications 
Portfolio  as  of  June  25, 1993,  ranged 
from  1.9  million  ADR  shares  for 
Telefonos  de  Mexico  S.A.  de  C.V.,  to 
11.177  ADR  shares  for  Telefonica  de 
Argentina.i2  In  addition,  the  public  float 
as  of  June  25, 1993  for  the  securities 
comprising  the  global  portfolio  ranged 
from  a  high  of  $83.6  billion  for 
American  Telephone  &  Telegraph  to  a 
low  of  $1.8  billion  for  Philippine  Long 
Distance  Telephone  Company.ia 

At  the  outset,  each  of  the  securities  in 
the  Global  Telecommunications 
Portfolio  will  have  equal  representation. 
Specifically,  each  security  included  in 
the  portfolio  will  be  assigned  a 
multiplier  on  the  date  of  issuance  so 
that  the  security  represents  an  equal 
percentage  of  the  value  of  the  entire 
portfolio  on  the  date  of  issuance.  The 
multiplier  indicates  the  number  of 
shares  (or  fraction  of  one  share)  of  a 
security,  given  its  market  price,  to  be 
included  in  the  calculation  of  the 
portfolio.  Accordingly,  each  of  the  22 
companies  included  in  the  Global 
Telecommunications  Portfoho  will 
represent  4.545  percent  of  the  total 
portfolio  at  the  time  of  issuance. 

The  multiplier  for  each  security  of  the 
Global  Telecommunications  Portfolio 
will  generally  remain  unchanged  except 
for  limited  adjustments  that  may  be 
necessary  as  a  result  of  stock  splits  or 
stock  dividends.14  There  will  be  no 
adjustments  to  the  multipliers  to  reflect 
cash  dividends  paid  with  respect  to  a 
portfolio  security.  In  addition,  no 
adjustments  of  any  multiplier  of  a 


(Sweden),  Hong  Kong  Telecommunications  (Hcng 
Kong),  Telecom  Corporation  of  New  Zealand 
Limited  (New  Zealand),  Telecomunicoes  Brasileiras 
(Brazil),  Telefonica  de  Argentina  (Argentina), 
Telefonica  de  Espana  (Spain).  Telefonos  de  Mexico, 
S.A.  de  C.V.  (Mexico),  and  Vodaphone  Group 
(United  Kingdom).  Of  the  11  ORs  comprising  the 
global  portfolio,  only  Telefonica  de  Aj^entina  and 
Telecomunicoes  Braseleiras  S.A.,  are  not  listed  and 
traded  by  a  U.S.  securities  exchange  or  quoted 
through  the  NASDAQ  system.  Telecomunicoes 
Braseleiras  S.A.  is  an  ADR  traded  OTC  through  the 
NASD's  bulletin  board,  while  Telefonica  de 
Argentina  is  traded  both  over-the-counter  ("OTC") 
and  on  the  London  Stock  Exchange  ("LSE"). 

12  See  letter  from  William  R.  Massey,  Brown  ft 
Wood,  to  Sharon  Lawson.  Assistant  Director. 
Division  of  Market  Regulation,  SEC,  dated  June  28. 
1993  ( "lune  28  Letter"). 

11 W. 

i«  Merrill  Lynch  will  adjust  the  multiplier  of  any 
portfolio  security  If  the  security  is  subject  to  a  stock 
split  or  reverse  split  or  similar  adjustment  in  the 
case  of  a  DR,  to  equal  the  product  of  the  number 
of  shares  issued  with  resp«ct  to  one  share  of  the 
portfolio  security,  or  the  number  of  receipts  issued 
with  respect  to  a  DR,  and  the  prior  multiplier.  In 
the  case  of  a  stock  dividend,  the  multiplier  will  be 
adjusted  so  that  the  new  multiplier  will  equal  the 
former  multiplier  plus  the  product  of  the  number 
of  shares  of  such  portfolio  security  issued  with 
respect  to  one  share  of  the  pqrtfolio  security  and  .the 
prior  mutipUer. 
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portfolio  security  will  be  done  unless 
such  adjustment  would  require  a  change 
of  at  least  1%  in  the  multiplier  then  in 
effect. 

If  the  issuer  of  a  security  included  in 
the  Global  Telecommunications 
Portfolio  no  longer  exists,  whether  for 
reason  of  a  merger,  acquisition  or 
similar  type  of  corporate  control 
transaction,  then  Merrill  Lynch  will 
assign  to  that  security  a  value  equal  to 
the  security's  final  value  for  the 
purposes  of  calculating  portfolio  values. 
For  example,  if  a  company  included  in 
the  portfoUo  is  acquired  by  another 
company,  Merrill  Lynch  shall  thereafter 
assign  a  value  to  the  shares  of  the 
acquired  company's  securities  equal  to 
the  value  per  share  at  which  time  the 
acquisition  takes  place. 

If  the  issuer  of  a  portfolio  security  is 
in  the  process  of  liquidation  or  subject 
to  a  bankruptcy  proceeding,  insolvency, 
or  other  similar  adjudication,  such 
security  will  continue  to  be  included  in 
the  Global  Telecommunications 
Portfolio  so  long  as  a  market  price  for 
such  security  is  available.  If  a  market 
price  is  no  longer  available  for  a 
portfolio  security,  including,  but  not 
limited  to,  Uquidation.  bankruptcy, 
insolvency,  or  any  other  similar 
proceeding,  then  the  value  of  the 
portfolio  security  will  be  assigned  a 
value  of  zero  in  connection  with 
calculating  the  Global 
Telecommunications  Portfolio  Value 
and  Closing  Portfoho  Value,  for  so  long 
as  no  market  price  exists  for  that 
security.  ^» 

The  value  of  the  Global 
Telecommunications  Portfolio  v^ll 
initially  be  calculated  once  a  day  by  a 
Merrill  Lynch  affiliate,  Merrill  Lynch. 
Pierce,  Fenner  &  Smith,  Inc.  ("MLPFS"). 
These  values  will  be  disseminated  to 
investors  once  a  day  after  5  p.m.  (New 
York  time).  The  portfolio  value,  for  any 
day.  will  equal  the  sum  of  the  products 
of  the  most  recently  available  market 
prices  and  the  applicable  multipliers  for 
the  portfolio  securities. le  in  addition. 


<'  Merrill  Lynch  will  not  attempt  to  find  a 
replacement  stock  or  to  compeniate  for  the 
extinction  of  a  security  due  to  bankruptcy  or  a 
^similar  event. 

leThe  market  prices  used  for  calailation  of  the 
portfolio  value  is  the  last  reported  sale  price  if  the 
portfolio  security  is  Usted  and  traded  on  a  iMtional 
securities  exchange,  is  a  NASDAQ-NMS  security, 
or  is  included  in  the  OTC  Bulletin  Board  Service 
operated  by  the  NASO.  If  a  portfolio  security  is 
issued  by  a  U.S.  company  and  is  not  listed  on  a 
national  secxirities  exchange,  is  not  a  NASDAQ- 
NMS  security,  or  is  not  included  in  the  OTC 
Bulletin  Board  Service  operated  by  the  NASD,  then 
the  market  price  is  the  average  of  the  last  available 
bid  and  offer  prices  of  the  three  most  active  dealers, 
selected  by  the  calculation  agent  MLPFS.  in  the 
U.S.  OTC  market  If  the  portfoUo  security  is  a 
security  of  a  foreign  issuer  or  is  a  DR.  that  is  not 


the  Securities  Pricing  Service  ("SPS"),  a 
division  of  MLPFS,  will  calculate  and 
regularly  publish  the  portfoUo  value 
during  the  term  t  f  the  MITTS. 
Moreover.  MLPFS  and  SPS  have 
undertaken  to  implement  certain 
surveillance  and  compliance  procedures 
with  respect  to  tl  e  dissemination  of  the 
portfolio  value,  r  squiring  that  the 
portfolio  value  bo  announced  only 
through  public  d  ssemination  and 
restricting  the  ac  :ess  of  Lie  MLPFS 
trading  desk  to  tl  e  portfdio  value 
determined  by  SPS. 

Global  Teleconmunicetions  MITTS 
will  be  denominftted  in  U.S.  dollars  i' 
and  will  entitle  tie  owner  at  maturity  >« 
to  receive  an  amount  bassd  upon  the 
percentage  chan^  e  in  the  value  of  the 
Global  TelecomniunicatiDns  Portfolio 
from  the  date  of  issuance  to  the  "final 
calculation  period."  subject  to  a 
minimum  repaynent  amount  of  90%  of 
the  original  principal  amoimt.  The 
"final  calculation  period  "  is  a  specified 
number  of  days  prior  to  the  maturity 
date. 19  The  averege  value  of  the  Global 
Telecommunications  Poitfolio  during 


listed  on  a  national  securities  e;  change  in  the  US 
or  is  not  a  NASDAQ-  >JMS  secu-ity  or  included  in 
the  OTC  Bulletin  Boa  d  Service  operated  by  the 
NASD,  then  the  mark  )t  price  is  ^he  last  reported 
sale  price  on  the  secunties  exchange  on  which  the 
portfolio  sectirity  is  li  sted  havir  g  the  greatest 
volume  of  trading  for  the  prece<Ung  calendar  month 
as  determined  by  ML-'TS.  provided  that  if  such  last 
reported  sale  price  is  :'or  a  trans  v:tion  that  occurred 
more  than  4  hours  pn or  to  the  close  of  such 
exchange,  then  the  m.)rket  prici  is  the  average  of 
the  last  available  bid  ind  offer  price  on  such 
exchaiige  If  a  foreign  issued  po-tfolio  security  is 
not  listed  or  trading  ca  any  securities  exchange  or 
if  the  last  reported  saie  price  or  bid  and  offer  are 
not  obtainable,  then  lie  market  pnice  is  the  last 
reported  sale  price  or  the  OTC  narket  with  the 
greatest  volume  of  tra ling  as  determined  by 
MLPFS.  However,  if  such  last  reported  sale  price  is 
for  a  transaction  which  occunel  more  than  4  hours 
prior  to  when  trading  in  such  CTC  market  typically 
ends,  then  the  markei  price  is  tw  average  of  the  last 
available  bid  and  offe-  price  of  he  three  most  active 
dealers,  as  selected  b;  N4LPFS.  if  MLPFS  is  required 
to  use  the  bid  and  off «  price  fo-  a  portfolio  security 
to  determine  the  marl^t  price  cf  such  portfolio 
security,  then  MLPFS  will  not  use  any  bid  or  offer 
price  announced  by  NfLPFS  or  uiy  other  affiliate  of 
Merrill  Lynch.  See  Ju  y  9.  1993  Letter  infra  note  35. 

"A  number  of  portfolio  securities  have  been 
issued  by  non-U. S.  ccmpanies.  and  are  quoted  in 
curreocies  other  than  U.S.  dolliirs.  Therefore, 
investments  in  securiues  indexed  to  the  value  of 
non-U. S.  securities  may  involv '  greater  risks, 
subject  to  fluctuation.,  of  foreigi  exchange  rates, 
future  foreign  political  and  eco  lomic 
developments,  and  the  possibh  imposition  of 
exchange  controls  or  ither  fore  gn  governmental 
laws  or  restrictions  applicable  '  o  such  investments. 

"The  maturity  dat)  for  Globd 
Telecommunications  MITTS  is  five  years  from 
issuance. 

IS  In  particular,  the  Gnal  calculatioD  period  for 
Global  Telecommunication*  MTTS  will  coiisist  of 
the  60  business  days  irior  to  maturity  of  the 
security.  Within  this  ime  peric  d.  Merrill  L)'nch 
will  uM  for  calculatic  o  purpose's,  the  first  30 
business  days  that  oc>:nu  witho  jt  a  market 
disruption  event 


the  final  calculation  period  will  be  used 
in  calculating  the  amount  holders  will 
receive  upon  maturity. «> 

If  the  market  value  of  the  portfolio  has 
declined,  the  holder  will  receive  not 
less  than  90%  of  the  original  principal 
amount  of  the  security.  For  example,  if 
the  market  value  of  the  portfolio  used  to 
calculate  the  amount  payable  at 
maturity'  has  declined  more  than  ten 
percent,  the  holders  of  the  first  issue  of 
Global  Telecommiuiications  MITTS  will 
receive  90  percent  of  the  principal 
amount  of  the  seciuities.  The  payment 
in  addition  to  the  minimum  principal 
amount  at  maturity  is  based  on  changes 
in  the  value  of  the  portfolio,  but  does 
not  reflect  the  payment  of  dividends  on 
the  securities  that  comprise  the 
portfolio.         

Like  other  MITTS  listed  on  the  NYSE, 
Global  Telecommimications  MITTS  may 
not  be  redeemed  prior  to  maturity  and 
are  not  callable  by  the  issuer.  Holders  of 
MITTS  will  be  able  to  cash-out  of  their 
investment  by  selUng  the  security  on  the 
NYSE.  The  Exchange  anticipates  that 
the  trading  value  of  the  security  in  this 
secondary  trading  market  will  depend 
in  large  part  on  the  value  of  the 
sectirities  comprising  the  Global 
Telecommimications  Portfolio  and  also 
on  such  other  factors  as  the  level  of 
interest  rates,  the  volatility  of  the  value 
of  the  Global  Telecommimications 
Portfolio,  the  time  remaining  to 
maturity,  dividend  rates,  and  the 
creditworthiness  of  the  issuer,  Merrill 
Lynch.  2  i       

Because  MITTS  are  linked  to  a 
portfoho  of  equity  securities,  the 
NYSE's  existing  equity  floor  trading 
rules  will  apply  to  the  trading  of  MITTS. 
First,  pursuant  toJvIYSE  Rule  405,  the 
Exchange  will  impose  a  duty  of  due 
diligence  on  its  members  and  member 
firms  to  learn  the  essential  facts  relating 
to  every  customer  prior  to  trading 
MnTS.22  Second,  consistent  with  NYSE 
Rule  405,  the  Exchange  vnll  further 
require  that  a  member  or  member  firm 
specifically  approve  a  customer's 
account  for  trading  MITTS  prior  to,  or 
promptly  after,  the  completion  of  the 
transaction.  Third.  MITTS  will  be 


20 The  c:losing  value  for  the  Global 
Telecommunications  Portfolio  will  be  determined 
by  an  affiliate  of  Merrill  Lynch.  MLPFS.  and  will 
equal  the  sum  of  the  products  of  the  average  market 
price  and  the  applicable  multiplier  for  each 
portfolio  security  crver  the  final  calculation  period. 

»  Merrill  Lynch  will  deposit  registered  global 
securities  representing  Global  Telecommunications 
MITTS  with  its  depository.  The  Depository  Trust 
Company  ("DTC").  so  as  to  permit  book-entry 
settlement  of  transactions  by  participants  in  DTC. 

>2  NTSE  Rule  405  requires  that  every  member, 
member  firm  or  member  corporation  use  due 
diligence  to  laam  the  essential  facts  relative  to 
every  customer  and  to  everv  order  or  account 
accepted. 
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subject  to  the  equity  margin  rules  of  the 
Exchange.  Fourth,  in  accordance  with 
the  NYSE's  Hybrid  Approval  Orders,  the 
Exchange  will  prior  to  trading  MITTS, 
distribute  a  circular  to  the  membership 
providing  guidance  with  regard  to 
member  firm  compliance 
responsibilities  (including  suitability 
recommendations)  when  handling 
transactions  in  KflTTS  and  highlighting 
the  special  risks  and  characteristics  of 
the  Global  Telecommunications 
MITT.  23 

III.  Commission  Findings  and 
Conclusions 

The  Commission  finds  that  the 
proposed  rule  change  is  consistent  with 
the  requirements  of  the  Act  and  the 
rules  and  regulations  thereunder 
applicable  to  a  national  securities 
exchange,  and,  in  particular,  the 
requirements  of  section  6(b)(5). 
Specifically,  the  Commission  believes 
that  providing  for  exchange-trading  of 
Global  Telecommunication  MITTS  will 
offer  a  new  and  innovative  means  of 
participating  in  the  global  securities 
markets  for  telecommunication 
companies.  In  particular,  the 
Commission  believes  that  Global 
Telecommunications  MITTS  will  permit 
investors  to  gain  foreign  and  domestic 
market  equity  exposure  in  the 
telecommunications  area,  while  at  the 
same  time,  limiting  the  downside  risk  of 
the  original  investment. Z'*  Accordingly, 
the  Commission  has  concluded  that  the 
NYSE  listing  standards  for  Global 
Telecommunication  MITTS  are 
consistent  with  the  Act. 

Although  MITTS  are  not  leveraged 
instruments,  their  payout  at  maturity 
will,  in  part,  be  derived  based  upon  the 
underlying  fMjrtfolio  of  common  stocks 
and  DRs.  Specifically,  Global 
Telecommunications  MTTTS,  will  allow 
investors  to  participate  at  maturity  in 
the  full  upside  appreciation,  if  any,  of 
the  underlying  Global  Portfolio,  while 
guaranteeing  that  investors  will  receive 
no  less  than  90%  of  the  investor's 
original  principal  investment  regardless 
of  the  performance  of  the  underlying 
Global  Portfolio  during  the  five-year 


"  The  Commission  expects,  and  the  Exchange  has 
agreed,  to  provide  a  draft  of  the  MTTTS  information 
circular  for  Commission  review  prior  to  its 
dissemination  to  members. 

:<  Pursuant  to  section  6(b)(5)  of  the  Act  the 
Commission  must  predicate  approval  of  exchange 
tradmg  for  new  products  upon  a  finding  that  the 
introduction  of  the  product  is  in  the  public  interest 
Such  a  finding  would  be  difficult  with  respect  to 
a  product  that  served  no  investment,  hedging  or 
other  economic  functions,  because  any  benefits  that 
might  be  derived  by  market  participants  would 
likely  be  outweighed  by  the  potential  for 
manipulation,  diminished  public  confidence  In  the 
inieghty  of  the  markets,  and  other  valid  regulatory 
concanu. 


term  of  the  securities.  In  essence,  the 
Commission  believes  that  MTTTS  are 
hybrid  securities  whose  rate  of  return  is 
priced  in  relation  to  an  underlying 
equity  portfoUo.  Accordingly,  the  level 
of  risk  involved  in  the  purchase  or  sale 
of  a  Global  Telecommunications  MITT 
is  similar  to  the  risk  involved  in  the 
purchase  or  sale  of  traditional  common 
stock.  Nonetheless,  the  Commission  has 
several  specific  concerns  regarding  the 
trading  of  these  securities. 

The  Ck>mmission  notes  that  the 
Exchange's  rules  and  procedures  that 
address  the  special  concerns  attendant 
to  the  trading  of  hybrid  securities  will 
be  applicable  to  Global 
Telecommunications  MTTTS.  In 
particular,  by  imposing  the  hybrid 
hsting  standards,  suitability,  disclosure, 
and  compliance  requirements  noted 
above,  the  Commission  believes  the 
Exchange  has  addressed  adequately  the 
potential  problems  that  could  arise  from 
the  hybrid  nature  of  MTTTS.  Moreover, 
the  Exchange  will  distribute  a  circular 
to  its  membership  calling  attention  to 
the  specific  risks  associated  with  Global 
Telecommimications  MTTTS  and, 
pursuant  to  the  Exchange's  listing 
criteria,  only  substantial  companies 
capable  of  meeting  their  obligations  will 
be  eligible  to  issue  the  MTTTS. 

The  Commission  notes  that  MLPFS 
intends  to  publish  the  value  of  the 
Global  Telecommunications  Portfolio 
once  each  business  day  after  5  p.m. 
(New  York  time)  for  dissemination  to 
electronic  reporting  services  as  well  as 
newspapers  and  trade  publications. 
Merrill  Lynch  asserts  that  the  value  of 
the  MITT  does  not  necessarily  correlate 
with  intra-day  price  moves  related  to 
the  underlying  component  securities. 
For  example,  price  movements  in  the 
existing  Standard  &  Poor's  ("S&P")  500 
Index  MTTTS,  according  to  Merrill 
Lynch,  do  not  correlate  with  minute  to 
minute  changes  in  the  value  of  the  S&P 
500  Index,  largely  as  a  result  of  the  time 
value  to  maturity  of  the  MTTT.  Further, 
Merrill  Lynch  claims  the  pricing  of  the 
MITT  reflects  to  a  greater  extent  the 
credit  risk  of  the  issuer,  Merrill  Lynch, 
in  guaranteeing  the  payment  of 
principal. 

As  a  general  matter,  the  Commission 
believes  that  for  new  derivative 
products,  real-time  dissemination  of  the 
value  of  the  underlying  instrument 
should  be  provided  to  all  investors. 
Nevertheless,  the  Cx>mmission  has 
determined  to  permit  Global 
Telecommimications  MTTTS  to  trade 
without  real-time  dissemination  at  this 
time  for  several  reasons.  First,  a  MTTT 
is  not  a  leveraged  product  that  has  its 
value  determined  primarily  firom  the 
underlying  individual  security  or 


security  index  but  rather  guarantees 
recoupment  of  90%  of  the  principal 
amount.  Second,  in  the  case  of  a  MITT, 
price  movements  in  the  underlying 
securities  generally  will  not  be  the 
determining  pricing  factor  for  the  MTTT. 
Rather,  other  factors  such  as  the  credit- 
worthiness of  the  issuer  will  be 
germane.  Third,  the  MTTT  should,  at 
least  prior  to  its  expiration,  trade  more 
like  a  bond  or  debt  security,  based  on 
the  issuer's  ability  to  perform  rather 
than  the  value  of  the  underlying 
portfolio.  The  Commission  recognizes, 
however,  that  as  the  Mill  approaches 
maturity,  the  price  movements  of  the 
underlying  portfolio  securities  may  take 
on  greater  significance  for  investors.  As 
a  result,  Merrill  Lynch  has  agreed  to 
monitor  the  volatility  of  the  market 
price  of  the  Global  Telecommunications 
Portfolio  MTTTS  in  relation  to  the 
underlying  Global  Telecommunications 
Portfolio.  In  the  event  intra-day 
volatility  due  to  changes  in  the  Global 
Telecommunications  Portfolio  value 
becomes  significant,  Merrill  Lynch  will 
discuss  with  the  Commission  the  need 
to  implement  more  frequent  portfolio 
value  dissemination. 25  Accordingly,  the 
Commission  believes  that  real-time 
dissemination  of  the  aggregate  market 
value  of  the  underlying  Global 
Telecommunications  Portfolio  is  not 
necessary  at  this  time  but  would 
nevertheless  ex{>ect  Merrill  Lynch, 
along  with  the  NYSE,  to  monitor  the 
product  to  determine  if  increased 
reporting  is  necessary  especially  as  the 
product  approaches  maturity. ^e 

The  Commission  realizes  that  MTTTS 
do  not  contain  a  clearinghouse 
guarantee  (as  in  the  case  with 
standardized  options)  but  are  instead 
dependent  upon  the  individual  credit  of 
the  issuer.2'  This  heightens  the 
possibility  that  a  purchaser  of  Global 
Telecommunications  MTTTS  may  not  be 
able  to  receive  the  promised  payment  of 
90%  of  principal  upon  maturity.  To 
some  extent  this  risk  is  minimized  by 
the  Exchange's  continued  listing 
standards  which  require  issuers  to 
maintain  an  aggregate  market  value  of 


**See  letter  from  William  R.  Massey,  Brown  <■ 
Wood,  to  Sharon  Lawson,  Assistant  Director, 
Division  of  Market  Regulation,  SEC.  dated 
September  1, 1993.  Indeed,  if  the  intra-day 
volatility  changes  were  significant  to  the  pricing  of 
the  Ml  11,  we  would  expect  real-lime  reporting. 

2°  Id.  Notwithstanding  the  above,  the  Commission 
still  believes  that  it  is  useful  and  beneficial  for  all 
investors  and  market  participants  to  have  access  to 
the  value  of  the  portfolio  on  a  real-time  basis  and 
encourages  the  NYSE  and  Memll  Lynch  to  further 
explore  the  possibilities  in  this  area. 

>'  In  this  case,  the  iasuer  of  the  Global 
Telecommunications  MTTTS  wlH  be  Merrill  Lynch. 
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$5  million  for  its  publicly-held  shares." 
In  addition,  the  hybrid  Usting  standards 
further  reouire  that  an  issue  of  MITT 
securities  nave  at  least  $4  million  in 
market  value.  In  any  event,  financial 
information  regarding  the  issuer  of  the 
Global  Telecommunications  MITT  in 
addition  to  the  information  on  the 
issuers  of  the  xmderlying  securities 
comprising  the  Global  Portfolio  will  be 
publicly  available." 

There  is  a  systemic  concern,  however, 
that  a  broker-dealer,  such  as  Merrill 
Lynch,  or  broker-dealer  subsidiary 
issuing  MITTS  or  providing  a  hedge  for 
the  issue  will  incur  position  exposure. 
This  position  exposure,  if  left  partially 
hedged  or  dynamically  hedged,  could' 
not  only  create  a  risk  of  non- 
performance but  add  a  systemic  risk  in 
that  the  broker-dealer  will  have  to  hedge 
the  position  to  minimize  losses  should 
the  market  turn  against  it.  However,  the 
Global  Telecommxinications  MITT 
issuance  ($25  million  in  aggregate 
principal  amount)  is  small  in  relation  to 
Merrill  Lynch's  total  net  worth  as  not  to 
raise  significant  concems.^o 
Nevertheless,  the  Exchange  should 
continue  to  monitor  this  area. 

The  Commission  believes  that  the 
listing  and  trading  of  MITTS  should  not 
unduly  impact  the  market  for  the 
underl)ring  securities  comprising  the 
Global  Telecommunications  Portfolio. 
First,  the  underlying  securities 
comprising  the  portfolio  are  either  well- 
capitalized  stocks.^i  or  in  the  case  of 


DRs.  represent  in  dollar  terms 
substantial  market  value. '^  Second,  the 
issuers  of  the  unde  "lying  securities 
comprising  the  glo  >al  poitfolio.  are 
subject  to  Uie  repoiting  re  quirements 
under  the  Act,  and  the  pc  rtfolio 
securities  are  eithe*  listec.  or  traded  on. 
or  traded  over  the  ladlitiis  of.  U.S. 
securities  markets.  )>  Thi]  d,  the 
Exchange  has  survoillance  agreements 
in  place  for  at  least  86%  of  the  securities 
in  the  portfolio  for  the  sharing  of  market 
information.3*  This  in  addition  to  the 
NYSE's  surveillance  of  MITTS  vdll 
serve  to  deter  as  well  as  detect  any 
potential  manipuletion.  l^ourth.  Merrill 
Lynch,  as  a  market-maker  for  the  DRs 
not  listed  on  an  exchang<?  or  quoted 
through  NASDAQ,  will  rot  include 
quotations  made  by  or  through  Merrill 
Lynch  or  its  affiliates,  wlien  calculating 
the  value  of  the  Global 
Telecommunications  Po'tfolio.as  Lastly, 


a*  Sea  supra  note  8  Issuers  of  MITTS  (as  well  as 
other  hybrid  securities  issued  according  to  S  703.1S) 
must  either  be  a  listed  company  in  good  standing 
or  a  non-listed  company  which  meets  the 
Exchange's  original  listing  standards.  Merrill 
Lynch,  the  issuer  of  the  Global  Telecommunications 
MTTTS.  is  listed  and  registered  under  section  12  of 
the  Act  on  the  NYSE. 

"The  companies  that  comprise  the  tindprlying 
Global  Telecommunications  Portfolio  are  either 
reporting  companies  under  the  Act  or  subject  to  a 
limited  exemption  under  Rule  12gl-2(b)  of  the  Act. 
Specifically,  all  7  U.S.  companies  are  reporting 
companies  that  file  reports  on  Form  lO-K,  10-Q 
and  S-K  (similarly  3  foreign  issuers  also  file  these 
reports  with  the  Commission).  In  addition,  11 
foreign  issuers  file  pubUc  reports  with  the 
Commission  through  the  foreign  issuer  reporting 
system  on  Forms  20-F  and  6-IC  Accordingly,  only 
2  issuers  (Telecommunicoes  Braselelras  S.A.  and 
Telefonica  de  Argentina)  are  exempt  from  the  filing 
requirements  of  section  12(g)  of  the  Act  as  a  result 
of  Rule  I2g3-2(b).  This  Rule,  however,  does  require 
these  issuers  to  provide  the  Commission  with:  (1) 
Information  made  public  In  their  home  country;  (2) 
information  that  is  required  to  be  filed  with  a  stock 
exchange  on  which  its  securities  are  traded  and 
which  is  made  public  by  such  exchange;  and  (3) 
information  distributed  or  required  to  be  distributed 
to  its  security  holder*. 

30  As  of  luna  2S.  1993.  Merrill  Lynch  had  a  net 
worth  of  S6.39  biliioo. 

"  The  common  stocks  represented  in  the  global 
portfolio  have  the  following  capitalizations;  AT*T 
(SS3.6  biUioa),  Bell  AUa&bc  CorporaUon  (S34.9 
billion).  BeUSoutfa  Corpoimtion  (S27.2  billion),  GTE 


Corporation  ($34.2  billicti).  Ne^vbridge  Network 
Corporaboo  ($2.8  biUloc ).  NY^"EX  Corporation 
($18.1  billion).  Pacific  T  >le*is  Croup  (S19.5  billion). 
Philippine  Lcng  Distance  Telef  hone  Company 
($1.8  billion).  Rogers  Caitel  Mcbile 
Communications  ($2.1 1  Lllion),  Southwestern  Bell 
Corporation  ($22.4  billka).  anc  Tadiran  LTD  ($2.7 
billion). 

"The  market  value  ct  pltalization  in  U.S.  dollars 
for  the  respective  ADR/(  ^DRs  ii  suers  is  as  folloNvs: 
Alcatel  Alsthsom  Comp  gnie  Cenerale  d'Electricite 
($13.3  billion).  British  T  Uecoii  munications  PLC 
($39.3  billion).  Compani  3  de  T>>lefonos  de  Chile 
S.A.  ($3.3  billion).  Hong  Kong  Telecommunications 
PLC  ($15.2  billion).  LM  Ericsson  Telephone 
Company  ($8.8  billion),  Telecom  Corporation  of 
New  Zealand  LUnited  ($  ).9  billon). 
Telecomunicoes  Brasele  ras  S.A.  ($9.1  billion), 
Telefonica  de  Argentina  [$3.8  billion),  Telefonica 
de  Espana  ($10  billion),  Telefoaos  de  Mexico.  S.A. 
de  CV.  ($2S  billion),  anc  Vodfphone  Group  PLC 
($6.7  tnllion). 

M  The  Commission  no  .es  thnt  Telecomunicoes 
Braselelras  S.A.  is  reponad  on  the  electronic 
bulletin  board  operated  '  ly  the  NASD,  and 
Telefonica  de  Argentina  the  g!  obal  share,  is  traded 
on  the  London  Stock  Exi  hango  and  OTC  in  the  U.S. 
The  remaining  20  securi  ies  are  traded  on  either  the 
NYSE,  Amax.  or  SASOf  Q-NMS.  11  out  of  the  22 
stocks  in  the  portfolio  h<  ve  thoir  common  stock 
traded  on  the  NYSE.  Airsx.  or  NASDAQ-NMS.  All 
of  these  markets  have  in  ormaaon  sharing 
agreements  pursuant  to  the  Intatmarket 
Surveillance  Group  ("IS'  >").  In  addition  of  the 
remaining  1 1  stocks  on  i  'hich  DRs  are  traded.  10 
are  ADRs  traded  in  US  narkoU  based  on  stocks 
from  foreign  markets,  wl  jle  1  is  a  GDR  tranche 
traded  on  the  LSE  The  t  YSE  has  surveillance 
sharing  agreements  in  pi  Ke  Hith  9  out  of  these  1 1 
foreign  markets  underly;  og  th?  DRs. 

»*  The  NYSE  is  curren  ly  in  discussions  widi  the 
New  Zealand  Exchange  n  connection  with  the 
depositary  receipt,  Telec  ova  Corporation  of  New 
Zealand  Limited,  and  th  <  Me;:ican  Exchange  for 
Telefonos  de  Mexico.  S..L  de  CV.  Market 
InformaUon  Agreements  only  require  that  the 
parties  provide  each  oth  ir  wi  h  market  trading 
activity,  and  do  not  requ  .re  tl  e  exchange  of 
information  about  the  id  ntit;'  of  the  ultimata 
purchaser*  of  securities  »  cleariitg  activity. 

*•  As  of  July  9,  1993, 7  eleci^municoes  Braselelras 
S-A.  and  Tel^nica  de  /rgentina  were  the  only  two 
securities  not  listed  on  a  U.S.  securities  exchange 
or  quoted  through  the  N.  VSD/\Q  systam. 
Telecomunicoes  Brasele  ras  £  .A.  is  an  ADR  traded 


MLPFS  has  agreed  to  restrict 
information  with  respect  to  all 
calculations  of  portfolio  securities  so 
that  individuals  trading  such  securities 
at  MLPFS  will  only  be  able  to  receive 
such  information  through  public  means 
and  not  prior  to  its  release  to  the 
public.3« 

The  Commission  finds  good  cause  for 
approving  the  proposal  prior  to  the 
thirtieth  day  aner  the  date  of 
publication  of  notice  of  filing  thereof  in 
the  Federal  Register  because  Global 
Telecommunications  Portfolio  MITTS 
are  similar  to  existing  MJTTS  traded  on 
the  Exchange.  In  additio^,  the  proposal 
was  notice  for  the  full  21  day  comment 
period  and  received  no  comments. 
Therefore,  the  Commission  believes  it  is 
consistent  with  section  6(b)(5)  of  the  Act 
to  approve  the  NYSE  proposal  on  an 
accelerated  basis. 

rV.  Conclusion 

Based  on  the  above,  the  Commission 
believes  the  trading  of  Global 
Telecommunications  MITTS  on  the 
NYSE  is  appropriate. 

It  is  therefore  ordered,  pursuant  to 
section  19(bK2)  of  the  Act,37  that  the 
proposed  rule  change  (SR-NYSE-93- 
31)  is  approved. 

For  the  Commission,  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority.M 

Nfaigaret  K  McFarland. 

Deputy  Secretary. 

(FR  Doc.  93-22023  Filed  9-*-93;  8:45  am) 

BILLMO  COOC  M10-M-M 


Self -Regulatory  Organizations; 
Applicationa  for  Unlisted  Trading 
Privileges;  Notice  and  Opportunity  for 
Hearing;  Cincinnati  Stock  Exchange, 
Inc. 

September  2, 1993. 

The  above  named  national  securities 
exchange  has  filed  appUcations  with  the 
Securities  and  Exchange  Commission 
("Commission")  pursuant  to  section 
12(f)(1)(B)  of  the  Securities  Exchange 
Act  of  1934  and  Rule  12f-l  thereunder 
for  unhsted  trading  privileges  in  the 
following  securities: 
Ahmanson  (H.F.)  &  Co./DE 


OTC  through  the  NASD's  bulletin  board,  while 
Telefonica  de  Argentina  is  traded  both  OTC  and  on 
the  LSE  Accordingly.  Merrill  L)Tich,  for  purposes 
of  calculating  the  Global  Telecommunications 
Portfolio,  would  disregard  quotations  for  these 
securities  made  by  or  through  Merrill  Lynch  or  any 
of  its  affiliates.  See  letter  from  William  R.  Massey. 
Brown  k  Wood,  to  Sharon  Lawson.  Assistant 
Director,  Division  of  Market  Regulation,  SEC.  dated 
July  9. 1993  ("July  9  Letter'") 
M  See  June  28  Letter  supra  note  12. 

3M5U.S.C78*(bK2)(l»«2) 
»17  CPU  200.30-3(aKl2)  (IW2) 
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Depository  Shares  (rep.  1/10  sh.  of  6% 
Cum.  Conv,  Pfd.  Stk.  $.01  Par 
Value)  (File  No.  7-11222) 
Borg-Waraar  Automotive  Inc. 
Common  Stock,  $.01  Par  Value  (File 
No.  7-11223) 
Crown  America  Realty  Trust 
Common  Shares  of  Beneficial  Interest, 
$.01  Par  Value  (File  No.  7-11224) 
MuniVest  Pennsylvania  Insured  Fvind 
Shares  of  Beneficial  Interest,  $.10  Par 
Value  (File  No.  7-11225) 
National  Golf  Properties  Inc. 
Common  Stock,  $.01  Par  Value  (File 
No.  7-11226) 
ROC  Communities  Inc. 
Common  Stock.  $.01  Par  Value  (File 
No.  7-11227) 
Salomon  Brothers  2008  Worldwide 
E)oIlar  Government  Term  Trust  Inc. 
Conunon  Stock,  $.001  Par  Value  (File 
No.  7-11228) 
Saul  Centers  Inc. 
Common  Stock,  $.01  Par  Value  (File 
No.  7-11229) 
Southern  Pacific  Rail  Corp. 
Common  Stock,  $.001  Par  Value  (File 
No.  7-11230) 
Texas  Utilities  Electric  Co. 
Depository  Shares,  Ser.  A  (rep./  Vi  sh. 
of  $7.50  Cum.  Pfd.  Stk.,  without  Par 
Value  (File  No.  7-11231) 
Town  &  Country  Trust  (The) 
Common  Shares  of  Baiefidal  Interest, 
$.01  Par  Value  (File  No.  7-11232) 
Wolverine  Tube  Inc. 
Common  Stock,  $.01  Par  Value  (File 

No.  7-11233) 
These  securities  are  Usted  and 
registered  on  one  or  more  other  national 
securities  exchange  and  are  reported  in 
the  consolidated  transaction  reporting 
system. 

Interested  persons  are  invited  to 
submit  on  or  before  September  22, 1993, 
written  data,  views  and  arguments 
concerning  the  above-referenced 
applications.  Persons  desiring  to  make 
written  comments  should  file  three 
copies  thereof  with  the  Secretary  of  the 
Securities  and  Exchange  Commission, 
450  Fifth  Street  NW.,  Washington,  DC 
20549.  Following  this  opportunity  for 
hearing,  the  Commission  will  approve 
the  applications  if  it  finds,  based  upon 
all  the  information  available  to  it,  that 
the  extensions  of  unlisted  trading 
privileges  pursuant  to  such  applications 
are  consistent  with  the  maintenance  of 
fair  and  orderly  markets  and  the 
protection  of  investors. 

For  the  Commission,  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 

authority. 

Jonathan  G.  Katz, 

Secretary. 

(FR  Doc.  93-21897  Filed  9-9-Q3, 8:45  am] 

BRJJNO  CODE  W10-M-M 


[R«t.  No.  IC-19679;  811-4317] 

Colonial  Government  Trust;  Notice  of 
Application 

September  2. 1993. 
AGENCY:  Securities  and  Exchange 
Commission  ("SEC"  or  "Commission"). 
ACTtON:  Notice  of  Application  for 
Deregulation  under  the  Investment 
Company  Act  of  1940  (the  "Act"). 

APPUCAMT:  Colonial  Government  Trust. 
RELEVANT  ACT  SECTION:  Section  8(f). 
StiMMARY  OF  APPUCATKM:  Applicant 
seeks  an  order  declaring  that  it  has 
ceased  to  be  an  investment  company. 
RUNG  DATE:  The  application  was  filed 
on  June  7, 1993  and  amended  on  Augiist 
31, 1993. 

HEARMO  OR  NOTIFICATION  Of  HEARVtG:  An 
order  granting  the  application  will  be 
issued  unless  the  SEC  orders  a  hearing. 
Interested  persons  may  request  a 
hearing  by  writing  to  the  SEC's 
Secretary  and  serving  appUcant  with  a 
copy  of  Uie  request,  personally  or  by 
mail.  Hearing  requests  should  be 
received  by  Ae  SEC  by  5:30  p.m.  on 
September  27, 1993,  and  should  be 
accompanied  by  proof  of  service  on 
applicant,  in  the  form  of  an  affidavit  or, 
for  lawyers,  a  certificate  of  service. 
Hearing  requests  should  state  the  nature 
of  the  writer's  interest,  the  reason  for  the 
request,  and  the  issues  contested. 
Persons  may  request  notification  of  a 
hearing  by  writing  to  the  SEC's 
Secretary. 

ADDRESSES:  Secretary,  SEC,  450  5th 
Street,  NW.  Washington,  DC  20549. 
Applicant,  One  Financial  Center, 
Boston,  Massachusetts  02111. 
FOR  FURTHER  INFORMATION  CONTACT! 
Elaine  M.  Boggs.  Staff  Attorney,  at  (202) 
272-3026,  or  Robert  A.  Robertson, 
Branch  Chief,  at  (202)  272-3030 
(Division  of  Investment  Management, 
Office  of  Investment  Company 
Regulation). 

SUPPLEMENTARY  INFORMATION:  The 

following  is  a  summary  of  the 
application.  The  complete  application 
may  be  obtained  for  a  fee  at  the  SEC's 
Public  Reference  Branch. 

Applicant's  Representations 

1.  Applicant  is  a  closed-end 
management  investment  company  that 
was  organized  as  a  business  trust  under 
the  laws  of  Massachusetts.  On 
September  4, 1987,  applicant  registered 
under  the  Act  is  an  investment 
company,  and  filed  a  registration 
statement  of  register  its  shares  under  the 
Securities  Act  of  1993.  The  registration 
statement  was  declared  effective  on 
March  24, 1988.  Immediately  after  the 


Trust's  registration  statement  became 
effective,  the  Trust  and  its  principal 
underwriter  decided  not  to  consummate 
the  proposed  public  offering  of  its 
shares.  The  Trust  has  conducted  no 
public  offering  or  other  operations  since 
March  24,  1988. 

2.  On  April  6, 1988,  the  Trust 
distributed  ail  of  its  assets  in  complete 
hquidation  to  its  sole  shareholder — its 
investment  adviser,  Colonial 
Management  Associates.  These  assets 
consisted  of  Colonial  Management's 
capital  contribution  of  $100,161  to  the 
Trust.  On  June  19, 1992,  the  board  of 
trustees  of  the  Trust  adopted  a  plan  of 
hquidation  for  the  Trust. 

3.  Appbcant  has  not  debts  or  other 
liabilities  that  remain  outstanding. 
Applicant  is  not  a  party  to  any 
hquidation  for  the  Trust. 

3.  AppUcant  has  no  debts  or  other 
liabilities  that  remain  outstanding. 
Applicant  is  not  a  fvarty  to  any  litigation 
or  administrative  proceeding. 

4.  Applicant  will  file  certificates  of 
dissolution  with  Massachusetts 
authorities  after  the  requested  order  is 
obtained. 

5.  Applicant  is  not  now  engaged,  nor 
does  it  propose  to  engage.  In  any 
business  activities  other  than  those 
necessary  for  the  winding  up  of  its 
affairs. 

Per  the  Commission,  by  the  Division  of 
Investment  Management,  pursuant  to 
delegated  authority. 
Margaret  H.  McFariand, 
Depu  ty  Secretary. 
[FR  Doc.  93-21952  Filed  9-6-93;  8:45  am) 

BRJJNG  coot  WVO-ffl-M 

[Rel.  No.  IC-19684;  811-3483] 

The  Guardian  Cash  Management  Trust; 
Application  for  Dereglstration 

Septembor  3, 1993. 

AGENCY:  Securities  and  Exchange 

Commission  ("SEC"). 

>CTJON:  Notice  of  application  for 
doregistration  under  the  Investment 
Company  Act  of  1940  (the  "Act"). 

APPUCANT:  The  Guardian  Cash 
Management  Trust. 
RELEVANT  ACT  SECTION:  Section  8(f). 
SUMMARY  OF  APPUCANT:  Applicant  seeks 
an  order  declaring  that  it  has  ceased  to 
be  an  investment  company. 

FILING  DATE:  The  application  was  filed 
on  August  19,  1993. 

HEARING  OR  NOTIFICATION  OF  HEARING:  An 

order  granting  the  application  will  be 
issued  unless  the  SEC  orders  a  hearing. 
Interested  persons  may  request  a 
hearing  by  writing  to  the  SEC's 
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Secretary  and  serving  application  with  a 
copy  of  the  request,  personally  or  by 
mail.  Hearing  requests  should  be 
received  by  the  SEC  by  5:30  p.m.  on 
September  28,  1993,  and  should  be 
accompanied  by  proof  of  service  on 
applicant,  in  the  form  of  an  affidavit,  or, 
for  lawyers,  a  certificate  of  service. 
Hearing  requests  should  state  the  nature 
of  the  writer's  interest,  the  reason  for  the 
request,  and  the  issues  contested. 
Persons  who  wish  to  be  notified  of  a 
hearing  may  request  noti5cation  by 
writing  to  the  SEC's  Secretary. 
ADDRESSES:  Secretary,  SEC,  450  Fifth 
Street,  NW..  Washington,  DC  20549. 
Applicant,  201  Park  Avenue  South,  Mail 
Stop  9C,  New  York,  New  York  10003. 
FOR  FURTHER  INFORMATION  CONTACT: 
Joseph  G.  Mari,  Senior  Special  Counsel, 
(202)  272-3030,  or  Barr>'  D.  Miller, 
Senior  Special  Counsel,  (202)  272-3018 
(Division  of  hivestment  Management, 
Office  of  Investment  Company 
Regulation). 

SUPPLEMENTARY  INFORMATION:  The 
following  is  a  summary  of  the 
application.  The  complete  application 
may  be  obtained  for  a  fee  from  the  SEC's 
Public  Reference  Branch. 

Applicant's  Representations 

1.  Applicant  is  an  open-end, 
diversified,  management  investment 
company  formed  as  a  Massachusetts 
business  trust.  On  June  9,  1982, 
applicant  registered  as  an  investment 
company  under  the  Act  and  filed  a 
registration  statement  pursuant  to 
section  8(b)  of  the  Act.  On  that  same 
date,  applicant  filed  a  registration 
statement  pursuant  to  the  Securities  Act 
of  1933.  Applicant's  registration 
statement  became  effective,  and 
applicant's  initial  public  offering  of  its 
shares  commenced,  on  September  13, 
1982. 

2.  On  October  8,  1992,  appUcant's 
board  of  trustees  approved  an 
Agreement  and  Plan  of  Reorganization 
(the  "Reorganization")  between 
applicant  and  The  Park  Avenue 
PortfoUo  (the  "Portfolio"),  a 
Massachusetts  business  trust  that  is 
registered  as  an  open-end  diversified 
management  investment  company  and 
is  authorized  to  issue  its  share  of 
beneficial  interest  in  separate  series. 
Proxy  materials  relating  to  the 
Reorganization  were  distributed  to 
applicant's  shareholders  on  or  about 
November  10, 1992.  AppUcant's 
shareholders  approved  the 
Reorganization  at  a  special  shareholders 
meeting  on  December  10, 1992. 

3.  Concurrently,  the  Portfolio's  board 
of  trustees,  which  is  comprised  of  the 
same  individuals  as  applicant's  board  of 


trustees,  voted  to  :reate  and  designate  a 
new  series  (the  "Mew  Series")  of  the 
Portfolio  named  "The  Guardian  Cash 
Management  Fund,'  on  behalf  of  which 
the  Portfolio  agreed  to  participate  in  the 
Reorganization. 

4.  By  reason  of  their  having  a  common 
investment  adviser,  and  common 
directors  and  officers,  applicant  and  the 
Portfolio  have  been  "affiliated  persons" 
as  that  term  is  defined  in  the  Act. 
Applicant  relied  on  the  rule  17a-8 
exemption  to  comply  with  section  17(a) 
of  the  Act.  Each  of  the  boards  of  trustees 
of  applicant  and  tie  Portfolio 
unanimously  detei  mined  that 
participation  in  th)  Reorganization  by 
each  of  the  applies  nt  and  the  Portfolio 
was  in  the  best  int«rests  of  the 
applicant,  the  Port 'olio,  and  their 
respective  sharehoders,  and  that  the 
interests  of  the  shaniholders  of  the 
appHcant  and  the  Portfolio, 
respectively,  would  not  be  diluted  as  a 
result  of  the  Reorgtriization.  Each 
board's  findings,  aii  i  the  basis  upon 
which  they  were  mede,  were  recorded 
in  the  minutes  of  its  meeting  held  on 
October  8, 1992. 

5.  Under  the  Reorganization, 
applicant  transferred  its  business  and 
assets  and  assigned  Us  liabihties  to  the 
New  Series  of  the  Portfolio,  and  the 
New  Series  acquire:!  all  such  business 
and  assets,  assumec  all  such  liabilities 
and  issued  to  apphc  ant  shares  of 
beneficial  interest  c '  the  New  Series  that 
was  equivalent  to  ai.d  had  an  aggregate 
value  equal  to  the  s!iares  of  applicant 
that  were  outstanding  immediately  prior 
to  such  transactions  (i.e.,  37,095,939 
shares,  having  an  ag  gregate  net  asset 
value  of  $37,095,93')  and  a  net  asset 
value  per  share  of  $  .00).  Applicant 
then  distributed  the  shares  of  the  New 
Series  it  received  to  its  shareholders  of 
record  at  that  time  /  ro  rata  in  exchange 
for  their  shares  of  tl:  3  applicant  such 
that  each  shareholder  received  a  number 
of  shares  of  the  Nev  Series  equal  to  the 
number  of  shares  of  iie  applicant  then 
held  by  each  such  s :  areholder,  and 
applicant  was  comp  etelv  liquidated. 

6.  All  expenses  relatea  to  the 
reorganization,  approximately  $9,000, 
were  borne  by  applicant's  investment 
adviser,  Guardian  hr/estor  Services 
Corporation. 

7.  Apphcant  has  d:  ssolved  its 
existence  under  Ma ;  achusetts  law  by 
filing  a  Notice  of  Di  ^solution  and 
Termination  of  Tnu  t  with  the  Office  of 
the  Massachusetts  Secretary  of  State  and 
the  Clerk  of  the  City  of  Boston. 

8.  As  of  the  date  c  f  the  application, 
apphcant  had  no  asu  ts  or  liabihties. 
Apphcant  has  no  shareholders  and  is 
not  a  party  to  any  hi  Ration  or 
administrative  procx-ding.  Apphcant  is 


not  engaged  in,  and  does  not  propose  to 
engage  in,  any  business  activities  other 
than  those  necessary  for  the  winding-up 
of  its  affairs. 

For  the  SEC.  by  the  Division  of  Investment 
Management,  under  delegated  authority-. 
Margaret  H.  McFarland, 
Deputy  Secretary. 
|FR  Doc  93-22018  Filed  9-6-93.  8:45  ami 

BtUJMG  COOC  HIO-OI-M 

[Rel.  No.  IC-19683;  812-8328] 

IDEX II  Series  Fund,  et  a!.;  Application 

September  3. 1993. 
AGENCY:  Securities  and  Exchange 
Commission  ("SEC"  or  "Commission"). 
ACTION:  Notice  of  application  for 
exemption  under  the  hivestment 
Company  Act  of  1940  (the  "Act"). 

APPUCANTS:  IDEX  II  Series  Fund  ("IDEX 
11'):  IDEX  Total  Income  Trust  ("mT") 
(collectively.  IDEX  II  and  ITIT  are  the 
"Trusts");  InterSecurities,  Inc.  ("ISI"); 
and  Idex  Management,  Inc.  ("IMI"). 
RELEVANT  ACT  SECTIONS:  Exemption 
requested  under  section  6(c)  from 
sections  2(a)(32),  2(a)(35),  18(f)(1),  18(g), 
18(i),  22(c),  and  22(d)  of  the  Act  and 
rule  22C-1  thereunder. 
SUMMARY  OF  APPLICATION:  Applicants 
seek  an  order  that  would  permit  the 
Trusts  and  their  series,  if  any,  to  (a) 
issue  multiple  classes  of  shares 
representing  interests  in  the  same 
portfoho  of  securities  and  (b)  assess  and, 
under  certain  circumstances,  waive  a 
contingent  deferred  sales  charge 
("CDSC")  on  redemptions  of  shares. 
RUNG  DATE:  The  application  was  filed 
on  March  30, 1993  and  amended  on  July 
14, 1993.  Applicants  have  agreed  to  file 
an  additional  amendment,  the  substance 
of  which  is  incorporated  herein,  during 
the  notice  period. 

HEARING  OR  NOTIFICATION  OF  HEARING:  An 
order  granting  the  application  will  be 
issued  unless  the  SEC  orders  a  hearing. 
Interested  persons  may  request  a 
hearing  by  writing  to  the  SEC's 
Secretary  and  serving  applicants  with  a 
copy  of  the  request,  f)ersonally  or  by 
mail.  Hearing  requests  should  be 
received  by  the  SEC  by  5:30  p.m.  on 
September  28, 1993,  and  should  be 
accompanied  by  proof  of  service  on 
applicants,  in  the  form  of  an  affidavit  or, 
for  lawyers,  a  certificate  of  service. 
Hearing  requests  should  state  the  nature 
of  the  writer's  interest,  the  reason  for  the 
request,  and  the  issues  contested. 
Persons  may  request  notification  of  a 
hearing  by  writing  to  the  SEC's 
Secretary. 

ADDRESSES:  Secretary,  SEC,  450  5th 
Street  NW.,  Washington.  DC  20549. 
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Applicants,  201  Highland  Avanue. 
Largo,  Florida  34640. 
FOR  FURTHER  INFORMATION  CONTACT: 
Elaine  M.  Boggs.  Staff  Attorney,  at  (202) 
272-3026,  or  Robert  A.  Robertson. 
Branch  Chief,  at  (202)  272-3030 
(Division  of  Investment  Management. 
Office  of  Investment  Company 
Regulation). 

SUPPLEMENTARY  INFORMATION:  The 
following  is  a  summary  of  the 
application.  The  complete  application 
may  be  obtained  for  a  fee  at  the  SEC's 
Public  Reference  Branch. 

Applicants'  Representations 

1.  Each  Trust  is  a  Massachusetts 
business  trust  registered  under  the  Act 
as  an  open-end  management  investment 
company.  Each  Trust  is  authorized  to 
offer  and  sell  its  shares  in  separate 
series.  Only  IDEX  D.  however,  currently 
offers  its  shares  in  separate  series:  IDEX 
II  Growth  Portfolio.  IDEX  D  Global 
Portfolio,  IDEX  n  Tax-Exempt  Portfolio, 
and  IDEX  U  High  Yield  Portfolio. 

2.  Applicants  request  that  relief  be 
extended  to  the  Trusts,  each  present  and 
future  series  thereof,  and  any  other 
investment  company,  or  series  thereof, 
that  (a)  is  or  becomes  part  of  the  same 
"group  of  investment  companies"  as 
that  term  is  defined  in  rule  lla-3  under 
the  Act.  (b)  is  distributed,  as  principal 
underwriter,  by  ISI  or  a  person 
controlling,  controlled  by,  or  under 
common  control  with  ISI.  and  (c)  issues 
and  sells  classes  of  shares  on  a  basis 
identical  in  all  material  respects  to  that 
described  in  the  application.  (The 
Trusts  and  their  series,  and  other 
investment  companies  and  their  series 
are  collectively  referred  to  as  "Funds.") 

3.  IMI  and  Janus  Capital  Corporation 
are  the  investment  adviser  and  sub- 
adviser,  respectively,  to  IDEX  II  Growth 
Portfolio.  IDEX  n  Global  Portfolio,  and 
nrr.  ISI  and  AEGON  USA  Investment 
Management,  Inc.,  are  the  investment 
adviser  and  subadviser,  respectively,  to 
IDEX  II  Tax-Exempt  Portfolio  and  IDEX 
II  High  Yield  Portfolio.  ISI  is  the 
principal  underwriter  of  each  existing 
Fund. 

4.  Shares  of  each  existing  Fund  are 
sold  with  a  front-end  sales  charge  and 
certain  existing  Funds  have  adopted  a 
plan  of  distribution  pursuant  to  rule 
I2l>-1  under  the  Act  ("12b-l  Plan"). 

A.  The  Multiple  Class  Distribution 
System 

1.  Applicants  propose  to  establish  a 
multiple  class  distribution  system 
("Multiple  Class  System")  that  would 
authorize  each  Fund  to  sell  separate 
classes  of  its  shares.  Applicants  propose 
that  the  currently  issued  and 


outstanding  shares  of  each  existing 
Fund  be  redesignated  as  Class  A  shares. 
In  addition,  each  existing  Fund  could 
create  additional  classes  of  shares 
("New  Shares"). 

2.  Each  class  of  New  Shares  would  be 
identical  in  all  respects,  except  that: 

(a)  Each  class  ofshares  would  have  a 
different  class  designation; 

(b)  Certain  classes  may  have  different 
sales  charges; 

(c)  Each  class  with  a  12b-l  Plan 
would  bear  the  expense  of  payments 
under  the  Plan; 

(d)  Each  class  could  bear  certain  other 
expenses  that  are  directly  attributable 
only  to  that  class  ("Class  Expenses"): 

(e)  Only  the  holders  of  a  class  of 
shares  with  a  12b-l  Plan  would  be 
entitled  to  vote  on  matters  pertaining  to 
that  Plan;  and 

(f)  The  exchange  privileges  could  vary 
among  the  classes. 

3.  Each  Fund  would  be  permitted  to 
create  an  unlimited  number  of  different 
classes  of  New  Shares  in  connection 
with  a  12b-l  Plan  ("12b-l  Classes"),  or 
no  12b-l  Plan.  In  addition,  the 
principal  underwriter  of  each  Fund  may 
enter  into  dealer  sales  and/or  servicing 
agreements  ("12b-l  Plan  Agreements") 
with  brolcer-dealers,  banks,  or  other 
financial  institutions  under  which  these 
organizations  may  provide  distribution 
services  and/or  maintenance  services 
("Distribution"  and  "Maintenance 
Services,"  respectively)  to  their 
customers  who  own  New  Shares  of  that 
Fund.  In  establishing  and  implementing 
the  12b-l  Plans  and  the  12b-l  Plan 
Agreements,  applicants  will  comply 
with  subsection  (d)  of  article  m,  section 
26  of  the  Rules  of  Fair  Practice  of  the 
National  Association  of  Securities 
Dealers  ("NASD")  as  it  relates  to  the 
maximum  amount  of  asset-based  sales 
charges  and  service  fees  that  may  be 
imposed  by  an  investment  company. 

4.  Since  payments  under  a  12d-1  Plan 
and  other  Class  Expenses  will  be  borne 
exclusively  by  the  class  to  which  they 
are  attributable,  the  net  income  and  net 
asset  value  per  share  of  each  class  may 
be  different  than  the  net  income  and  net 
asset  value  per  share  of  other  classes  of 
shares  in  the  same  Fund. 

5.  Each  class  of  shares  may  be 
exchanged  for  shares  of  a  class  with  the 
same  or  different  characteristics  of 
another  Fund  vathin  the  same  "group  of 
investment  companies"  as  that  term  is 
defined  in  rule  lla-3.  If  a  Fund  limits 
the  exchange  privilege  only  to  classes  of 
shares  with  tiie  same  characteristics,  the 
privilege  would  apply  irrespective  of 
whether  the  shares  are  New  Shares  or 
existing  shares  with  those 
characteristics.  In  addition,  shares  of 
each  class  may  be  exchanged  for  shares 


of  the  Cash  Equivalent  Fund.*  a  money 
market  open-end  investment  company 
managed  by  Kemper  Financial  Services, 
Inc.  Investors  may  redeem  their  shares 
of  the  Cash  Equivalent  Fund  and  use  the 
proceeds  to  purchase  shares  of  any 
Fund  of  the  same  class  as  the  shares,  if 
any,  the  shareholder  previously  held. 
Exchanges  of  Fund  shares  for  shares  of 
Cash  Equivalent  Fund  and  exchanges  of 
shares  of  Cash  Equivalent  Fund  for 
Fund  shares  are  not  subject  to  any  sales 
charges  (including  front-end  charges, 
CDSCs,  and  redemption  fees,  but 
excluding  service  fees  if  the  exchange 
transaction  is  less  than  a  particular 
dollar  amount,  currently  $1000)  and  are 
made  based  upon  the  relative  net  asset 
values  of  the  respective  shares  to  be 
exchanged  in  accordance  with  section 
11  of  the  Act. 

B  The  CDSC 

1.  Applicants  also  request  an 
exemption  to  allow  the  Funds  to  impose 
a  CDSC  on  redemptions  of  certain 
shares  of  the  Funds  ("CDSC  Shares"), 
and  to  waive  the  CDSC  under  certain 
circumstances.  The  maximum  CDSC  is 
not  expected  to  exceed  5%  of  the 
aggregate  purchase  payments,  although 
it  may  be  higher  or  lower.  Applicants 
presently  contemplate  that  no  CDSC 
would  be  imposed  on  any  redemptions 
of  CDSC  Shares  that  were  purchased 
more  than  5  years  prior  to  the 
redemption.  The  amount  of  the  CDSC 
would  depend  on  the  number  of  years 
since  the  investor  purchased  the  CDSC 
Shares  being  redeemed.  The  CDSC 
would  comply  with  the  requirements  of 
section  26(d)  of  the  Rules  of  Fair 
PracUce  of  NASD. 

2.  The  amount  of  the  CDSC  would  be 
calculated  as  the  lesser  of  the  amount 
that  represents  a  specified  percentage  of 
the  net  asset  value  of  the  CDSC  Shares 
at  the  time  of  purchase,  or  the  amount 
that  represents  such  percentage  of  the 
net  asset  value  of  the  CDSC  shares  at  the 
time  of  redemption.  As  a  result,  no 
CDSC  would  be  imposed  on  an  amount 
which  represents  an  increase  in  the 
value  of  the  shareholder's  account 
resulting  from  capital  appreciation 
above  the  amount  paid  for  the  CDSC 
Shares  purchased.  In  determining  the 
applicability  and  rate  of  any  CDSC,  it 
would  be  assumed  that  a  redemption  is 
made  first  of  shares  representing  capital 
appreciation,  next  ofshares  representing 
reinvestment  of  dividends  and  capital 


1  Cash  Equivalent  Fund  is  not  in  the  same  "group 
of  investment  ^mpanies"  as  the  Trusts.  Exchanges 
of  existing  Fund  shares  for  shares  of  Cash 
Equivalent  Fund  are  not  subject  to  any  sales  charges 
and  are  made  based  upon  the  relative  net  asset 
values  of  the  respective  shares  to  be  exchanged  in 
accordance  with  section  ll  of  the  Act. 
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gain  distributions,  next  of  shares  held 
by  the  shareholder  for  a  period  equal  to 
or  greater  than  the  ODSC  period,  and 
finally  of  other  shares  held  by  the 
shareholder  for  the  longest  period  of 
time. 

3.  The  proposed  CDSC  would  not  be 
imposed  on  any  shares  issued  by  the 
Funds  prior  to  the  date  of  any  order 
granting  the  requested  exemptive  reUef. 
In  accordance  with  rule  lla-3  under  the 
Act,  no  CDSC  would  be  imposed  on  any 
exchange  by  an  investor  of  a  particular 
class  of  a  Fund  for  CDSC  shares  of  the 
same  class  of  another  Fund. 

4.  Applicants  request  relief  to  permit 
each  Fund  to  waive  the  CDSC  in  any 
one  or  more  of  the  following 
circumstances: 

(a)  On  redemptions  following  death  or 
disability,  as  defined  in  section  72(m)(7) 
of  the  hitemal  Revenue  Code  of  1986,  as 
amended; 

(b)  hi  connection  with  redemptions  of 
CDSC  Shares  held  by  an  individual 
retirement  accoujit  ("IRA")  or  other 
qualified  retirement  plan  and  which 
redemptions: 

(i)  Result  from  the  death  or  disabiHty 
of  the  employee  or  the  tax-free  return  of 
an  excess  contribution; 

(ii)  Are  made  to  effect  a  lump-sum  or 
partial  distribution  from  a  qualified 
retirement  plan  in  the  case  of 
retirement;  or 

(iii)  Are  made  to  effect  a  distribution 
from  an  IRA,  a  Keogh  Plan,  or  section 
403(b)(7)  custodial  account  that  is 
required  because  the  distributee  has 
reached  the  age  at  which  distributions 
are  required  to  commence; 

(c)  In  connection  with  redemptions  of 
CDSC  Shares  of  a  Fund  purchased  by 
current  or  retired  trustees  of  any  Trust, 
or  by  current  or  retired  officers  or 
employees  of  any  Trust,  IMI,  ISI.  or  their 
affiliated  companies,  registered 
representatives  of  ISI,  and  by  the 
members  of  the  immediate  families  of 
such  persons; 

(d)  In  connection  with  redemptions  of 
CDSC-Shares  made  pursuant  to  a 
shareholder's  participation  in  any 
systematic  withdrawal  plan  adopted  by 
a  Fund; 

(e)  In  part,  in  comiection  with 
redemptions  by  shareholders  holding 
CDSC  shares  of  a  Fund  worth  more  than 
$1  million  (or  other  specified  amount) 
immediately  prior  to  redemption; 

(f)  In  connection  with  redemptions  of 
CDSC  Shares  effected  by  advisory 
accounts  managed  by  IMI.  ISI,  or  any 
affiliated  company  thereof  or  of  CDSC 
Shares  held  by  IMI,  ISI,  or  any  such 
affiliated  company  itself; 

(g)  In  connection  with  redemptions  of 
CDSC  Shares  by  any  tax-exempt 
employee  benefit  plan  for  which 


continuation  of  its  irvsstment  in  a  Fund 
would  be  improper  under  applicable 
law  or  regulation; 

(h)  On  rederaptiot  s  of  CDSC  Shares 
effected  pursuant  to  the  Fund's  right  to 
hquidate  a  shareholde-'s  account  if  the 
aggregate  net  asset  vd  le  of  shares  held 
in  the  account  is  les;;  t  lan  the 
applicable  minimum  account  size; 

fi)  In  connection  viith  redemptions  of 
CDSC  Shares  made  by  registered 
representatives  of  full-time  employees 
of  brokers  or  dealers  w  hich  have  entered 
into  dealer  sales  agreements  with  ISI,  or 
their  children,  sibUn^f ,  or  parents;  and 

(j)  In  connection  with  redemptions  by 
banks,  trust  companies,  and  other 
financial  institutions  vith  trust  powers, 
which  use  trust  funds  o  purchase  CDSC 
Shares  pursuant  to  tlie  exercise  of 
discretionary  investritnt  authority,  or 
with  respect  to  registeied  investment 
advisers  which  purdiase  CDSC  Shares 
of  the  Fund. 

5.  In  addition,  each  Fund  (or  its 
principal  underwriter,  as  appUcable) 
may  adopt  a  policy  v^hereby  it  would 
provide  a  pro  rata  crjcit  for  any  CDSC 
paid  in  connection  with  a  redemption  of 
CDSC  Shares  followed  by  a 
reinvestment  effected  within  30  days  in 
shares  of  the  same  cl  iss  of  the  same  or 
a  different  Fund  of  all  jr  part  of  the 
redemption  proceeds.  5uch  credit 
would  be  distributed  by  the  principal 
undenvriter  of  the  Find  from  its  house 
account. 

Applicant's  Legal  As  a  ysis 

1.  Applicants  seek  relief  from  sections 
18(f)(1),  18(g),  and  18 (i)  to  issue 
multiple  classes  of  sb  a  -es  representing 
interests  in  the  same  p')rtfoho  of 
seciuities.  AppUcants  heheve  that  by 
implementing  the  Miil  iple  Class 
System,  the  Fimds  mi}  be  able  to 
achieve  flexibility  in  aeeting  the  service 
and  investment  needs  <)f  shareholders 
and  future  investors.  If  New  Shares  are 
created,  the  Funds  ma}  be  able  to 
address  more  precised  y  the  needs  of 
particular  investors.  Applicants  also 
believe  that  the  proposed  allocation  of 
expenses  and  voting  rijihts  in  the 
manner  described  abo\  e  is  equitable 
and  would  not  discrimnate  against  any 
group  of  shareholders. 

2.  The  proposed  arrangement  does  not 
involve  borrowings,  and  does  not  affect 
the  Funds'  existing  ass  )ts  or  reserves. 
Nor  will  the  proposec  irrangement 
increase  the  speculativ  i  character  of  the 
shares  of  a  Fund,  since  all  such  shares 
will  participate  in  all  o'the  Fund's 
appreciation,  income,  tnd  expenses  in 
the  manner  described  (hove. 

3.  Apphcants  also  s»9k  reUef  from 
sections  2(a)(32),  2(a)(35).  22(c),  and 
22(d)  of  the  Act  and  ru  e  22c-l 


thereunder  to  assess  and,  under  certain 
circumstances,  waive  a  contingent 
deferred  sales  charge  on  redemptions  of 
shares.  AppUcants  beUeve  that  their 
request  for  exemptive  rehef  to  permit 
the  CDSC  arrangement  would  permit  the 
holders  of  CDSC  Shares  to  have  the 
advantage  of  greater  investment  dollars 
working  for  them  from  the  time  of  their 
purchase  of  CDSC  Shares  than  if  a  sales 
load  were  imposed  at  the  time  of 
purchase. 

Applicant's  Conditions 

A.  The  Multiple  Class  Distribution 
System 

Apphcants  agree  that  the  following 
conditions  may  be  imposed  in  any  order 
of  the  Commission  granting  the 
requested  relief; 

1.  Each  class  of  shares  of  a  Fiuid  will 
represent  interests  in  the  same  portfolio 
of  investments,  and  be  identical  in  all 
respects,  except  as  set  forth  below.  The 
only  differences  between  the  classes  of 
shares  of  a  Fund  will  relate  solely  to  one 
or  more  of  the  following: 

(a)  Expenses  assessed  to  a  class 
pursuant  to  a  12b-l  Flan,  if  any,  with 
respect  to  such  class; 

(d)  The  impact  of  Class  Expenses, 
which  are  Umited  to  any  or  all  of  the 
following: 

(i)  Transfer  agent  fees  identified  as 
being  attributable  to  a  specific  class  of 
shares; 

(ii)  Stationery,  printing,  postage,  and 
delivery  expenses  related  to  preparing 
and  distributing  materials  such  as 
shareholder  reports,  prospectuses,  and 
proxy  statements  to  current 
shareholders  of  a  specific  class; 

(iii)  Blue  sky  registration  fees  incurred 
by  a  class  of  shares; 

(iv)  Commission  registration  fees 
incurred  by  a  class  of  shares; 

(v)  Expenses  of  administrative 
personnel  and  services  as  required  to 
support  the  shareholders  of  a  specific 
class; 

(vi)  Trustees'  fees  or  expenses 
incurred  as  a  result  of  issues  relating  to 
one  class  of  shares; 

(vii)  Accounting  expenses  relating 
solely  to  one  class  of  shares; 

(viii)  Auditors  fees,  litigation 
expenses,  and  legal  fees  and  expenses 
relating  to  a  class  of  shares; 

(ix)  Expenses  incurred  in  connection 
with  shareholders  meetings  as  a  result 
of  issues  relating  to  one  class  of  shares; 
and 

(x)  Any  other  incremental  expenses 
subsequently  identified  which  should 
be  properly  allocated  to  a  particular 
class  of  shares  and  which,  as  such,  are 
approved  by  tfte  Commission  pursuant 
to  an  amended  order  or  a  subsequently 
adopted  rule  or  interpretation; 
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(c)  The  fact  that  the  classes  will  vote 
separately  with  respect  to  matters 
relating  to  the  Funds  12b-l  Plan,  if  any. 
or  any  other  matters  appropriately 
limited  to  such  class(es): 

(d)  The  different  exchange  privileges 
of  the  classes  of  shares,  if  any;  and 

(e)  The  destination  of  each  class  of 
shares  of  a  Fund. 

2.  The  board  of  trustees  of  the 
applicable  Fund,  including  a  majority  of 
the  trustees  who  are  not  interested 
persons  of  the  Fund  ('Independent 
Trustees"),  will  have  approved  the 
Multiple  Class  System  with  respect  to  a 
particular  Fund  prior  to  the 
implementation  of  ttie  system  by  that 
Fund.  The  minutes  of  the  meetings  of 
the  board  of  trustees  of  the  Fund 
regarding  the  deliberations  of  the 
trustees  with  respect  to  the  approvals 
necessary  to  implement  the  Multiple 
Class  System  will  reflect  in  detail  the 
determination  by  the  board  of  trustees 
that  the  proposed  Multiple  Class  System 
is  in  the  oest  interests  of  each  Fund  and 
its  shareholders. 

3.  The  initial  determination  of  the 
Class  Expenses  that  will  be  allocated  to 
a  particular  class  and  any  subsequent 
changes  thereto  will  be  reviewed  and 
approved  by  a  vote  of  the  board  of 
trustees  of  the  applicable  Fund, 
including  a  majority  of  the  Independent 
Trustees.  Any  person  authorized  to 
direct  the  allocation  and  disposition  of 
monies  paid  or  payable  by  a  Fund  to 
meet  Class  Expenses  shall  provide  to  the 
applicable  board  of  trustees,  and  the 
trustees  shall  review,  at  least  quarterly. 

a  v/ritten  report  of  the  amounts  so 
expended  and  the  purposes  for  which 
such  expenditures  were  made. 

4.  On  an  ongoing  basis,  the  board  of 
trustees  of  each  Fund,  pursuant  to  its 
fiduciary  responsibilities  under  the  Act 
and  otherwise,  will  monitor  each  Fund, 
as  applicable,  for  the  existence  of  any 
material  conflicts  among  the  interests  of 
the  classes  of  its  shares,  if  there  is  more 
than  one  class.  The  board  of  trustees, 
including  a  majority  of  the  Independent 
Trustees,  shall  take  such  action  as  is 
reasonably  necessary  to  eliminate  any 
such  conflicts  that  may  develop.  Each 
fund's  principal  underwriter  and 
investment  adviser  will  be  responsible 
for  reporting  any  potential  or  existing 
conflicts  to  the  appropriate  board  of 
trustees,  If  a  conflict  arises,  the  Fund's 
principal  underwriter  and  investment 
adviser,  at  their  own  expense,  will  take 
such  actions  as  are  necessary  to  remedy 
such  conflict,  including  estabhshing  a 
new  registered  management  investment 
company,  if  necessary. 

5.  The  principal  underwriter  of  each 
Fund  implementing  a  Multiple  Class 
System  will  adopt  compliance  standards 


with  respect  to  when  each  class  of 
shares  maybe  appropriately  sold  to 
particular  investors.  Applicants  and  the 
other  Fimds  will  require  all  persons 
selling  shares  of  the  Funds  to  agree  to 
conform  to  such  standards. 

6.  The  board  of  trustees  will  receive 
quarterly  and  annual  statements 
concerning  the  amounts  expended 
under  the  12b-l  Plans  and  the  related 
12b-l  Plan  Agreements  complying  with 
paragraph  {b)(3)(ii)  of  rule  12b-l.  as  it 
may  be  amended  from  time  to  time.  In 
the  statements,  only  expenditures 
properly  attributable  to  the  sale  or 
servicing  of  a  particular  class  of  shares 
will  be  used  to  justify  any  fee  for 
Distribution  or  Maintenance  Services 
charged  to  that  class.  Expenditures  not 
related  to  the  sale  or  servicing  of  a 
particular  class  will  not  be  presented  to 
the  board  of  trustee  to  justify  any  fee 
attributable  to  that  class.  The 
statements,  including  the  allocations 
upon  which  they  are  based,  will  be 
subject  to  the  review  and  approval  of 
the  Independent  Trustee  in  the  exercise 
of  their  fiduciary  duties. 

7.  Dividends  and  other  distributions 
paid  by  the  Fund  with  respect  to  each 
class  of  its  shares,  to  the  extent  any 
dividends  and  other  distributions  are 
paid,  will  be  declared  and  paid  on  the 
same  day  and  at  the  same  time,  and  will 
be  determined  in  the  same  manner  and 
will  be  in  the  same  amount,  except  that 
the  amount  of  dividends  and  other 
distributions  declared  and  paid  by  a 
particular  class  may  be  different  from 
that  of  another  class  because  payments 
made  by  a  class  under  a  12b-l  Plan  and 
other  Class  Expenses  will  be  borne 
exclusively  by  that  class. 

8.  The  methodology  and  procedures 
for  calculating  the  net  asset  value  and 
dividends  and  other  distributions  of  the 
classes  and  the  proper  allocation  of 
expenses  among  the  classes  has  been 
reviewed  by  an  expert  ("Expert")  who 
has  rendered  a  report  to  applicants, 
which  has  been  provided  to  the  staff  of 
the  SEC,  stating  that  such  methodology 
and  procedures  are  adequate  to  ensure 
that  such  calculations  and  allocations 
will  be  made  in  an  appropriate  manner. 
On  an  ongoing  basis,  the  Expert,  or  an 
appropriate  substitute  Expert,  will 
monitor  the  manner  in  which  the 
calculations  and  allocations  are  being 
made  and,  based  upon  such  review,  will 
render  at  least  annually  a  report  to  the 
Funds  that  the  calculations  and 
allocations  are  being  made  properly. 
The  reports  of  the  Expert  will  be  filed 
as  part  of  the  periodic  reports  filed  with 
the  Commission  pursuant  to  sections 
30(a)  and  30(b)(1)  of  the  Act.  The  work 
papers  of  the  Expert  with  respect  to 
such  reports,  following  request  by  the 


Funds  (which  the  Funds  agree  to 
provide),  will  be  available  for  inspection 
by  the  Commission  staff  upon  written 
request  to  the  Funds  for  such  work 
papers  by  a  senior  member  of  the 
Division  of  Investment  Management, 
limited  to  the  Director,  an  Associate 
Director,  the  Chief  Accountant,  the 
Chief  Financial  Analyst,  an  Assistant 
Director,  and  any  Regional 
Administrators  or  Associate  and 
Assistant  Administrators.  The  initial 
report  of  the  Expert  is  a  "Special 
Purpose"  report  on  the  "Design  of  a 
System"  in  accordance  with  Statement 
on  Auditing  Standards  ("SAS")  No.  44. 
"Special  Purpose  Reports  on  Internal 
Accounting  Controls  at  Service 
Organizations,"  of  the  American 
Institute  of  Certified  Public  Accountants 
("AICPA").  Ongoing  reports  (i.e..  reports 
issued  subsequent  to  March  31, 1993) 
will  be  "Special  Purpose"  reports  on 
"policies  and  procedures  placed  in 
operation  and  tests  of  operating 
effectiveness"  prepared  in  accordance 
with  SAS  No.  70,  "Reports  on  the 
Processing  of  Transactions  by  Service 
Organizations,"  as  it  may  be  amended 
from  time  to  time,  or  such  other 
applicable  auditing  standards  as  may 
adopted  by  the  AICPA. 

9.  Applicants  have  adequate  facilities 
in  place  to  ensure  implementation  of  the 
methodology  and  procedures  for 
calculating  the  net  asset  value  and 
dividends  and  other  distributions  of  the 
classes  of  shares  and  the  proper 
allocation  of  expenses  among  the  classes 
of  shares  and  this  representation  has 
been  concurred  with  by  the  Expert  in 
the  initial  report  referred  to  in  condition 
(8)  above  and  will  be  concurred  with  by 
the  Expert,  or  an  appropriate  substitute 
Expert,  on  an  ongoing  basis  at  least 
annually  in  the  ongoing  reports  referred 
to  in  condition  (8)  above.  Applicants 
will  take  immediate  corrective  measures 
if  the  Expert,  or  appropriate  substitute 
Expert,  does  not  so  concur  in  the 
ongoing  reports. 

10.  The  prospectuses  of  each  class  of 
shares  will  contain  a  statement  to  the 
effect  that  a  salesperson  and  any  other 
person  entitled  to  receive  compensation 
for  selling  or  servicing  shares  may 
receive  different  compensation  with 
respect  to  one  particular  class  of  shares 
over  another  in  the  Funds. 

11.  The  conditions  pursuant  to  which 
the  exemptive  order  is  granted  and  the 
duties  and  responsibilities  of  the  board 
of  trustees  of  each  Fund  with  respect  to 
the  Multiple  Class  System  will  be  set 
forth  in  guidelines  which  will  be 
furnished  to  the  trustees. 

12.  Each  Fund  implementing  a 
Multiple  Class  System  will  disclose  the 
respective  expenses,  performance  data. 


distribution  arrangements,  services, 
fees,  sales  loads,  and  exchange 
privileges  applicable  to  each  class  of  its 
shares  in  every  prospectus,  regardless  of 
whether  all  classes  of  its  shares  are 
offered  pursuant  to  each  prospectus. 
Each  Fund  will  disclose  the  respective 
expenses  and  performance  data 
applicable  to  all  classes  of  its  shares  in 
every  shareholder  report.  The 
shareholder  reports  will  contain,  in  the 
statement  of  assets  and  liabilities  and 
statement  of  operations,  information 
related  to  the  Fund  as  a  whole  generally 
and  not  on  a  per  class  basis.  Each 
Fund's  per  share  data,  however,  will  be 
prepared  on  a  per  class  basis  with 
respect  to  all  classes  of  shares  of  such 
Fund.  To  the  extent  any  advertisement 
or  sales  literature  describes  the  expenses 
or  performance  data  applicable  to  any 
class  of  its  shares,  each  Fund  will  also 
disclose  the  respective  expenses  and/or 
performance  data  applicable  to  all 
classes  of  that  Fund's  shares.  The 
information  provided  by  an  applicant  or 
other  Fund  for  pubUcation  in  any 
newspaper  or  similar  listing  of  a  Fund's 
net  asset  value  or  public  offering  price 
will  present  each  class  of  that  Fund's 
shares  separately. 

13.  Applicants  acknowledge  that  the 
grant  of  the  exemptive  order  requested 
by  the  application  will  not  imply 
Commission  approval  of,  authorization 
of,  or  acquiescence  in  any  particular 
level  of  payments  that  any  Fund  may 
make  pursuant  to  its  rule  12b-l  Plan  in 
reliance  on  the  exemptive  order. 

B.  The  CDSC 

1.  The  apphcants  will  comply  with 
the  provisions  of  proposed  rule  6c-10 
under  the  Act,  Investment  Company  Act 
Release  No.  16619  (Nov.  2,  1988),  as 
such  rule  is  currently  proposed  and  as 
it  may  be  reproposed,  adopted  or 
amended. 

For  the  Commission,  by  the  Division  of 
Investment  Management,  pursuant  to 
delegated  authority. 

Margaret  H.  McFarland, 

Depu  ty  Secretary. 
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[Rel.  No.  19682;  Fil«  No.  812-8426] 

September  2, 1993. 

John  Hancock  Mutual  Variable  Life 
Insurance  Account  UV,  et  al. 

AGENCY:  Seoirities  and  Exchange 
Commission  ("SEC"  or  the 
"Commission"). 


ACnON:  Notice  of  appUcation  for 
exemption  under  tl  3  Investment 
Company  Act  of  1&  0  (the  "1940  Act"). 

APMJCANT8:  John  H  Jicock  Mutual 
Variable  Life  Insure  ice  Account  UV  (the 
"Account")  and  Job  n  Hancock  Mutual 
Life  Insurance  Com  )any  ("John 
Hancock"). 

:CTK>NS  AND  RULES: 
ler  section  6(c)  of 
mptions  from  the 
ivisions  of  the  1940 
specified  in 
3  6e-2  thereunder, 
'  and  8(a);  sections 
(c).  26(a)(1), 
(a)(3),  27(c)(1). 
7(f)  ofthe  1940  Act; 
I,  (b)(12),  (b)(13)(i). 
).  (b)(13)(iv), 
),  (c)(1)  and  (c)(4), 
?reunder. 


RELEVANT 1»40  ACT  S 
Order  requested  un' 
the  1940  Act  forex€ 
following:  Those  pr 
Act  and  those  rules 
paragraph  (b)  of  Rul 
other  than  sections 
2(a)(32),  2(a)(35).  22 
26(a)(2),  27(a)(1).  27 
27(c)(2),  27(d)  and  I 
and  Rules  6e-2(b)(l 
(b)(13)(ii),  (b)(13)(ii; 
(b)(13(v),  (b)(13)(vii 
22C-1,  and  27f-l  th 


SUMMARY  OF  APPUC/  T10N:  Applicants 
seek  an  order  permi  ting  them  to  offer 
and  sell  certain  mu!  i-option  variable 
life  insurance  polic:  3S  (individually,  the 
"Policy,"  collective  y,  the  "Policies") 
that  provide  for  the  k)llowing:  A  death 
benefit  which  will  i  ot  always  vary 
based  on  investmen  performance;  both 
a  contingent  deferre  d  sales  charge  and  a 
sales  charge  deduct' ^d  from  premiums, 
neither  of  which  is :  ubject  to  refunds; 
deduction  of  any  re  Tiaining  unpaid 
Policy  issue  charge  :>n  lapse  or 
surrender;  deduction  from  the  Policy's 
account  value  of  cos.:  of  insurance 
charges,  charges  for  ;;ubstandard 
mortality  riste  and  ncidental  insurance 
benefits,  and  minin:um  death  benefit 
guarantee  risk  charjf^;  values  and 
charges  based  on  th ;  1980 
Commissioners'  Sta'dard  Ordinary 
Mortahty  Tables  (th=  "1980  CSO 
Tables");  waiver  of  "ront-end  sales 
charges  in  certain  ase$;  the  holding  of 
mutual  fund  shares  f  inding  the  Account 
without  the  use  of  a  trustee  in  an  open 
account  arrangement  and  without  a  trust 
indenture;  and  a  "frj3  look"  right  which 
may  provide  for  the  return  of  amounts 
other  than  total  preriiums  paid  upon 
cancellation  of  a  Po  i:y. 
RUNG  DATE:  June  3,  1 393. 
HEARING  OR  NOTIFtCATON  OF  HEARING:  An 
order  granting  the  a  jjjiication  will  be 
issued  unless  the  Q  n^mission  orders  a 
hearing.  Interested  i«"sons  may  request 
a  hearing  by  writing  tie  Secretary  of  the 
Commission,  and  sen  ing  Applicants 
with  a  copy  ofthe  n  quest,  personally  or 
by  mail.  Hearing  recuasts  should  be 
received  by  the  Con:n:ission  by  5:30 
p.m.  on  September :  7.  1993,  and  should 
be  accompanied  by  oioof  of  service  on 
Applicants  in  the  fo  ti  of  an  affidavit  or, 
for  lawyers,  a  certifi  ze  te  of  service. 


Hearing  requests  should  state  the  nature 
of  the  writer's  interest,  the  reason  for  the 
request,  and  the  issues  contested. 
Persons  may  request  notification  of  a 
hearing  by  writing  to  the  Secretary  of 
the  Commission. 

ADDRESSES:  Secretary,  SEC.  450  Fifth 
Street,  NW.,  Washington,  DC  20549. 
Applicants,  John  Hancock  Place, 
Boston,  MA  02117. 
FOR  FURTHER  INFORMATION  CONTACT: 
Patrice  M.  Pitts,  Attorney,  or  Wendell 
M.  Faria,  Deputy  Chief,  Office  of 
Insurance  Products,  Division  of 
Investment  Management,  at  (202)  272- 
2060. 

SUPPLEMENTARY  INFORMATION:  Following 
is  a  summary  ofthe  application.  The 
complete  application  is  available  for  a 
fee  from  the  Commission's  Public 
Reference  Branch. 

Applicant's  Representations 

1.  An  application  virtually  identical 
to  this  application  was  filed  by  John 
Hancock  Variable  Account  V,  John 
Hancock  Variable  Life  Insurance 
Company  ("JHVUCO"),  and  John 
Hancock  on  August  18.  1987  (File  No. 
812-6835).  An  order  was  granted  by  the 
Conunission  on  December  29,  1987.* 
Applicants  are  filing  this  new 
application  to  eliminate  any  concern 
that  the  prior  order  may  be  deemed 
inapplicable  to  the  Policies. 

2.  John  Hancock,  a  mutual  life 
insurance  company  organized  under 
Massachusetts  law,  has  decided  to  issue 
certain  variable  life  insurance  policies 
(including  the  Policies)  itself,  rather 
than  through  its  wholly  owned 
subsidiary,  JAVLICO. 

3.  The  Board  of  Directors  of  John 
Hancock  established  the  Account  on 
May  10,  1993,  pursuant  to 
Massachusetts  law.  John  Hancock  will 
allocate  assets  to  the  Account,  from  time 
to  time,  to  support  benefits  payable 
under  John  Hancock's  variable  life 
insurance  policies,  including  the 
Policies. 

4.  The  Account  is  a  separate  account 
registered  under  the  1940  Act  as  a  unit 
investment  trust.  The  Account  consists 
of  seven  subaccounts,  (the 
"Subaccounts"),  each  of  which  will 
invest  its  assets  in  a  different  portfolio 
of  John  Hancock  Variable  Series  Trust  I 
(the  "Fund").  Subaccounts  may  be 
added  or  deleted  &t)m  time  to  time. 

5.  The  Policy  incorporates  certain 
fundamental  features  characteristic  of 


1  The  original  application  was  amended  on 
November  12.  1987.  The  notice  of  the  filing  of  the 
application  was  issued  on  November  30. 1907 
(Investment  Company  Act  Release  No.  16152);  an 
order  was  granted  on  December  29,  1987 
(Investment  Company  Act  Release  No.  16197) 
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scheduled  premium  variable  life 
insurance  policies  contemplated  by.  and 
certain  "hybrid"  variable  life  insurance 
policies  offered  in  reliance  on.  Rule  6e- 
2.  In  addition.  Policy  owners  will  have 
the  options  of:  (i)  Selecting  a 
"modified"  or  "level"  schedule  of  basic 
premiums; » (ii)  applying  any  excess 
value  under  the  Policy  *  to  increase  the 
amount  of  the  guaranteed  death  benefit 
under  the  Policy,  or  to  reduce  the  basic 
premium  of  a  Policy  operating  with  a 
■  level"  premium;  and(iii)  partially 
surrendering  the  basic  death  benefit,  or 
reducing  the  amount  of  the  extra  death 
benefit. 

6.  John  Hancock  will  deduct  a 
premium  Expense  charge  of  7.5%  of 
each  premium  paid.  This  deduction  is 
for  sales  expenses  (5%)  and  state 
premium  taxes  (2.5%). 

7.  John  Hancock  will  waive  a  portion 
of  the  sales  charge  deducted  from  each 
premium  paid  on  a  Policy  with  an 
initial  guaranteed  death  benefit  of 
$250,000  or  higher.  The  continuation  of 
this  waiver,  however,  is  not 
contractually  guaranteed,  and  the 
waiver  may  be  withdrawn  or  modified 
by  lohn  Hancock  at  any  time.  Moreover, 
because  the  initial  guaranteed  death 
benefit  may  be  reduced  after  issue,  it  is 
possible  that  the  waiver  could  apply  at 
some  times  with  respect  to  a  given 
Policy  and  not  at  a  subsequent  time 
with  respect  to  the  same  Policy. 

8.  John  Hancock  also  will  deduct  a 
contingent  deferred  sales  charge 
("CDSC")  upon  surrender  or  lapse  of  a 
Policy  during  the  first  eleven  Policy 
years.  The  CDSC  is  a  percentage  of  the 
lesser  of  (a)  the  total  amount  of 
premiums  paid  before  the  date  of 
surrender  or  lapse  or  (b)  the  sum  of  the 
"modified"  premiums  due  on  or  before 
the  date  of  surrender  or  lapse.  Excess 
Account  Value  may  be  withdrawn  from 
the  Policy  without  imposition  of  any 
CDSCs. 


' Th«  modiried  preoiiums  are  lower  until  the 
insured  reaches  age  72,  at  which  time  a  "premium 
recalculation"  is  performed,  if  the  Policy  owner  has 
not  previoutty  elected  to  have  the  premium 
recalculated.  The  premium  recalculation  may  result 
in  tower  or  higher  subsequent  required  premiums. 

In  addition  to  the  basic  "level"  or  "modified" 
premiums  under  a  Policy,  the  required  premium  for 
each  Policy  year  includes  an  additional  amount  if 
the  insured  is  in  a  substandard  risk  category  of  if 
optional  fixed  insurance  benefits  have  been  added 
to  the  Policy  by  rider.  Part  of  this  additional 
premium  will  be  collected  by  lohn  Hancock  out  of 
any  premium  payments  which  are  paid  during  the 
year.  The  remaining  additional  premium  will  be 
deducted  from  cash  value  In  equal  monthly 
Installments  during  the  year. 

>  Excess  Account  Value  may  result  from  favorable 
investmeol  performance,  lohn  Hancock's  deducUoa 
of  Policy  charges  at  less  than  the  maximum 
guaranteed  rates,  or  the  payment  of  premiums  in 
excess  of  the  requued  premiums. 


9.  The  maximum  CDSC  is  an  amount 
equal  to  15%  of  the  modified  premium 
for  the  first  through  fifth  Policy  years, 
plus  10%  of  the  modified  premium  for 
the  sixth  and  seventh  Policy  years.  The 
greatest  CDSC  will  be  applied  to 
Policies  that  are  surrendered  or  lapse  at 
the  end  of  Policy  year  six  and  through 
Policy  year  seven.  In  the  eighth  through 
eleventh  Policy  years,  the  CDSC 
decreases  each  Policy  year  until  it  is 
zero  in  and  after  the  twelfth  Policy  year 

10.  A  portion  of  the  CDSC  will  Be 
charged  on  a  partial  surrender  of  the 
basic  death  benefit  during  the  first 
twelve  Policy  years. 

11.  The  total  dollar  amount  of  sales 
load  under  a  Policy  is  no  higher  than 
that  permitted  by  Rule  6e-2(b)(13)  for  a 
conventional  scheduled  premium 
variable  hfe  insurance  policy,  and  a 
Policy  owner  who  surrenders  his  or  her 
policy  or  whose  policy  lapses  prior  to 
the  twelfth  policy  year  pays  no  more 
dollars  in  sales  load  than  could  be 
charged  if  the  load  were  deducted 
entirely  from  premiums. 

12.  To  help  defray  the  costs  of 
processing  premium  payments.  John 
Hancock  will  assess  a  premium 
processing  charge  of  not  more  than  $2 
per  premium  payment.  This  charge  will 
not  be  designed  to  yield  a  profit  to  John 
Hancock. 

13.  John  Hancock  will  assess  an  issue 
charge  of  $240  per  Policy  and  $0.48  per 
$1,000  of  initial  guaranteed  death 
benefit.  This  charge  is  for  estimated 
administrative  expenses  and  is 
deducted  on  a  pro  rata  basis  each  month 
in  48  equal  monthly  installments.  If  a 
Policy  is  surrendered  or  lapses,  any 
amount  of  the,  issue  charge  not  yet 
deducted  will  be  deducted  from  the 
proceeds.  No  unpaid  issue  charge  will 
be  deducted  on  any  withdrawal  of 
excess  value,  partial  surrender  of  basic 
death  benefit,  reduction  of  extra  death 
benefit,  or  any  other  transaction  not 
involving  a  full  surrender  or  lapse  of  the 
Policy.  John  Hancock  does  not 
anticipate  making  a  profit  on  the  issue 
charge. 

14.  The  amount  of  the  issue  charge  is 
the  same  as  it  would  have  been  if  it  were 
designed  as  a  front-end  periodic  charge 
The  charge  does  not  take  into  account 
the  "time  value"  of  money. 

15.  John  Hancock  will  deduct  a 
maintenance  charge  from  the  Account 
Value  (i.e.,  the  amount  of  as.sets  earning 
a  return  for  the  Policy)  on  each  monthly 
anniversary  at  a  monthly  rate  of  $2.50 
(which  rate  may  not  increase  above 
$4.00)  per  Policy,  and  $.02  per  $1000  of 
current  basic  death  benefit.  This  charge 
is  designed  to  defray  the  ongoing  costs 
of  administering  a  Policy,  and  is  not 
designed  to  yield  a  profit  to  John 


Hancock.  The  aggregate  maintenance 
charge  will  not  exceed  $5.25  per  month. 

16.  The  maximum  aggregate 
maintenance  charge  currently  is  not 
contractually  guaranteed,  and  may  be 
changed  or  withdrawn  at  any  time. 

17.  John  Hancock  shall  deduct  from 
Account  Value  a  charge  of  no  more  than 
$5.00  for  each  transfer  of  assets  among 
Subaccounts  in  excess  of  twelve  made 
by  a  Policy  owner  within  a  single  Policy 
year.  Furthermore,  upon  withdrawals  of 
excess  value,  John  Hancock  will  deduct 
from  Account  Value  the  lesser  of  $25  or 
2%  of  the  amount  withdrawn. 

18.  John  Hancock  will  assess  a  daily 
mortality  and  expense  risk  charge  at  an 
effective  rate  of  .6%  per  annum  of  the 
Account  assets  attributable  to  the 
Policy.  This  charge  is  designed  to 
compensate  John  Hancock  for  assuming 
the  risks  that  insurers  may  live  for 
shorter  periods  of  time  than  John 
Hancock  estimated,  and  that  costs  of 
issuing  and  administering  the  Policies 
may  be  more  than  John  Hancock 
estimated. 

19.  On  each  monthly  anniversary  of 
the  Policy.  John  Hancock  will  deduct 
from  Account  Value  a  charge  for  the 
guaranteed  death  benefit.  This  charge 
currently  is  set  at  a  monthly  rate  of  $.01 
per  $1000  of  basic  death  benefit.  John 
Hancock  represents  that,  in  the  future, 
this  charge  will  not  exceed  $.03  per 
$1000  of  basic  death  benefit. 

20.  John  Hancock  will  deduct  cost  of 
insurance  charges  from  Account  Value 
on  the  first  day  of  each  Policy  month. 
These  charges  shall  be  assessed  at  rates 
that  do  not  exceed  those  prescribed  in 
the  1980  CSO  Tables. 

21.  Under  certain  circumstances,  John 
Hancock  will  charge  lower  current  cost 
of  insurance  rates  under  a  Policy  with 

a  current  basic  death  benefit  of  $250,000 
or  more.  These  lower  cost  of  insurance 
rates  are  not  contractually  guaranteed, 
and  may  be  changed  or  withdrav\Ti  at 
any  time  by  John  Hancock. 

22.  When  excess  value  is  applied  to 
purchase  extra  death  benefit  or  to 
reduce  the  amount  of  basic  premium,  a 
1.5%  deduction  (which  John  Hancock 
represents  will  not  exceed  3%)  is  made 
from  the  amount  of  excess  value  so 
applied.  This  charge  is  designed  to 
compensate  John  Hancock  for  the  risk  it 
assumes  in  making  the  additional 
guarantee  represented  by  the  extra  death 
benefit  or  the  lower  basic  premium  rate, 
as  relevant. 

23.  John  Hancock  reserves  the  right  to 
make  charges  for  federal,  state,  and  local 
taxes.  Fund  investment  advisory 
expenses  and  certain  other  operating 
expenses  of  the  Fund  are  indirectly 
borne  by  Policy  owners. 


24.  John  Hancock  imposes  three  death 
benefit  guarantee  risk  charges 
(collectively  "Guarantee  Risk  Charges"): 
a  monthly  charge  of  up  to  $.03  per 

SI, 000  of  the  amount  of  guaranteed 
death  benefit  which  has  not  been 
purchased  with  excess  Account  Value; 
up  to  3%  of  the  amount  of  any  excess 
Account  Value  applied  to  increase  the 
guaranteed  death  benefit  or,  for  a  Policy 
operating  on  a  level  required  premium 
schedule,  to  reduce  the  amount  of  such 
level  premiums;  and  up  to  3%  of  the 
amount  applied  on  a  premium 
recalculation  for  a  modified  premium 
Policy  where  the  new  level  premium  is 
less  than  what  it  would  have  been  had 
the  Policy  originally  been  issued  on  a 
level  premium  basis.  These  charges 
compensate  John  Hancock  for  the  risk 
that  it  assumes  in  guaranteeing  death 
benefits  under  the  Policies,  including 
the  risk  that  the  Account  Value  will  not 
be  sufficient  to  support  the  guarantees. 

25.  Under  the  laws  of  some  states, 
John  Hancock  may  now  or  in  the  future 
may  be  required  to  credit  investment 
losses  and  gains  during  the  "free  look" 
period  to  Policy  owners  who  exercise 
their  free  "look"  right.  In  such  cases, 
and  under  the  terms  of  the  Policy,  John 
Hancock  will  refund  the  sum  of  the 
Account  Value  as  of  the  date  John 
Hancock  receives  the  retiim  Policy,  plus 
the  sum  of  all  charges  deducted  from 
premium  payments  and  all  other 
charges  imposed  on  amounts  allocated 
to  the  Account. 

Applicants'  Legal  Analysis  and 
Conclusions 

Applicants  request  exemptions 
pursuant  to  section  6{c)  of  (he  1940  Act 
from  the  following:  Those  provisions  of 
the  1940  Act  and  those  rules  specified 
in  paragraph  (b)  of  the  Rule  6e-2 
thereunder,  other  than  sections  7  and 
8(a);  sections  2(a)(32),  2(a)(35).  22(c). 
26(a)(1),  26(a)(2).  27(a)(1).  27(a)(3). 
27(c)(1).  27(c)(2).  27(d)  and  27(f)  of  the 
1940  Act;  and  Rules  6e-2(b)(l).  (b)(12). 
(b)(13)(i).  (b)(13)(ii).  (b)(13)(iii). 
(b)(13)(iv).  {b)(13)(v),  (b)(13)(viii)  and 
(c)(4).  22C-1.  and  27f-l  thereunder. 
Apphcants  seek  these  exemptions  to  the 
extent  necessary  to  permit  them  to  offer 
and  sell  the  Policies. 

A.  Request  for  Exemptions  Relating  to 
Definition  of  "Variable  Life  Insurance 
Contract" 

1.  Rule  6c-3  grants  exemptions  from 
numerous  provisions  of  the  1940  Act  to 
separate  accounts  of  life  insiirance 
companies  that  support  available  life 
insurance  poUcies.  The  exemptions 
provided  by  Rule  6o-3  are  available 
only  to  registered  separate  accounts 
whose  assets  are  derived  solely  from  the 


sale  of  "variable  life  ir  sirance 
contracts"  that  meet  tl.e  definition  set 
froth  in  Rule  6e-2(c){l)  end  from  certain 
advances  made  by  the  insurer. 

2.  A  "variable  Dfe  irsurance  contract" 
is  defined  in  Rule  6e- :;(c)(l)  to  include 
only  life  insurance  po  icies  that  provide 
both  a  death  benefit  ai  d  a  cash 
surrender  value  whicl:  very  to  reflect 
the  investment  experinnca  of  the 
separate  account,  and  iiat  guarantee 
that  the  death  bei>efit  vil  not  be  less 
than  an  amount  stated  in  the  policy.  The 
required  guaranteed  nrininium  death 
benefit  need  be  provided  only  so  long  as 
premiums  are  duly  pa  d  in  accordance 
with  the  terms  of  the  f  olicy. 

3.  The  death  benefit  unifer  the 
PoUcies  is  the  greater  of  (c )  the 
guaranteed  death  benefit  (plus  all 
premiums  received  in  a  Policy  month  in 
which  the  insured  die.')  or  (b)  the 
Account  Value  multip  ied  by  a  factor 
sufficient  to  qualify  tin  Pclicy  as  Ufe 
insurance  for  Federal  income  tax 
purposes. 

4.  The  death  benefit  under  the 
Pohcies  will  vary  based  upon 
investment  performan  ;e  to  the  extent 
that  favorable  investm  )nt  performance 
creates  excess  value  that  is  applied  to 
purchase  extra  death  benent,  which  in 
turn  increases  guarant  ted  death  benefit. 
The  death  benefit  undor  a  ^olicy  also 
may  vary  with  investn  ent  performance 
when  the  Account  Val  ie  is  sufficiently 
large  that,  in  order  to  c  ualify  the  Policy 
as  Ufe  insxirance  for  fe^  lera]  income  tax 
purposes,  the  death  be  lefit  is  greater 
than  the  guaranteed  dc  ath  benefit. 

5.  Applicants  submi  tha  the  death 
benefit  under  the  PoUcies  varies  to 
reflect  investment  exp-jrience  within  the 
meaning  of  Rule  6e-2(  :)(1).  Apphcants 
concede,  however,  tha  the  death  benefit 
under  the  PoUcies  is  n  )t  precisely  the 
type  of  variable  death  )eneiit 
contemplated  wh«)  Ri  le  6p-2  was 
adopted,  and  that  the  I'oUcies  contain 
other  provisions  that  a  *e  not  specifically 
addressed  in  Rule  6e-^.  Aa;ordingly, 
Apphcants  request  exemptions  from  the 
definition  of  "variable  Ufe  insurance 
contract"  in  Rule  6e-2  c)(l)  and  from  all 
sections  of  the  1940  A(i  anc  rules 
thereunder  specified  iii  Rul«>  6e-2(b) 
(other  than  sections  7  .  Jid  8  a)),  under 
the  same  terms  and  conditions 
appUcable  to  a  separat9  account  that 
satisfies  the  condition;  set  forth  in  Rule 
6e-2(a),  and  to  the  exttmt  necessary  to 
permit  the  offer  and  sale  of  the  Policy 

in  reUance  on  Rule  6e-2,  except  as 
otherwise  set  forth  her  9in. 

6.  Apphcants  submi  that  the^ 
definition  of  "variable  Ufe  ii  surance 
contract"  in  Rule  6e-2  ^c)(l)  was  drafted 
at  a  time  when  all  the  variable  Ufe 
insurance  poUcies  then  contemplated 


clearly  met  this  definition,  and  that  the 
considerations  that  led  the  Commission 
to  grant  the  exemptions  in  Rule  6e-2 
did  not  depend  in  any  material  way 
upon  the  fact  that  the  death  benefit,  as 
well  as  cash  values,  varied  with 
investment  experience.  Nor  did  such 
considerations  depend  on  whether  a 
scheduled  premium  policy  also 
provided  for  substantial  premium 
payment  flexibiUty  and  other  features  so 
long  as  the  scheduled  premiums,  if  paid 
when  due,  provided  for  a  minimum 
death  benefit  guaranteed  to  at  least    , 
equal  the  initial  face  amount. 

7.  Apphcants  submit  that,  under  the 
types  of  variable  Ufe  insurance  poUcies 
that  have  been  issued  in  reliance  on 
Rule  6e-2,  the  extent  to  which  favorable 
investment  experience  is  used  to 
increase  death  benefits  rather  than  cash 
values  differs  considerably  among  the 
poUcies  offered  by  different  issuers. 
Applicants  further  submit  that,  under 
all  policy  designs,  the  degree  to  which 
investment  performance  changes  the 
death  benefit  necessarily  has  an  impact 
on  cash  values  under  the  poUcy. 

8.  Applicants  represent  that,  generally 
speaking,  higher  death  benefits  require 
higher  cost  of  insurance  deductions, 
which  in  turn  result  in  lower  cash 
values.  Applicants  submit  that  it  is 
desirable  for  purchasers  to  be  free  to 
choose  a  benefit  structure  which  they 
believe  suits  their  own  needs  with 
respect  to  the  relationship  of  cash  value, 
death  benefit  and  investment 
performance. 

9.  Apphcants  represent  that  PoUcy 
owners  can  do  this  by,  for  example, 
deciding  whether  to  apply  excess  value 
to  purchase  extra  death  benefit.  Using 
excess  value  for  this  purpose  will 
maximize  the  guaranteed  death  benefit 
in  the  event  of  favorable  investment 
experience,  but  will  cause  Account 
Value  to  be  less  than  it  otherwise  would 
be. 

10.  Applicants  further  submit  that  the 
considerations  that  led  the  Commission 
to  adopt  Rule  6c-3  and  6e-2  apply 
equaUy  to  the  Account  and  the  Policies, 
and  that  the  exemptions  provided  by 
these  rules  should  be  granted  to  the 
Account  and  to  John  Hancock  on  the 
terms  specified  in  those  rules,  except  to 
the  extent  that  further  exemption  from 
those  terms  is  specifically  requested 
herein. 

11.  Apphcants  note  that  proposed 
amendments  to  Rule  6e-2  would  amend 
Rule  6e-2(c)(l)  to  require  only  that  the 
death  benefit  may  vary  based  on 
investment  performance. 
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B.  Request  for  Exemptions  Relating  to 
Sales  Charges 

1.  Sections  26(a)(2)  and  27(c)(2)  may 
be  construed  to  require  that  proceeds  of 
all  pajrments  under  a  Policy  be 
deposited  in  the  Account  and  that  no 
payment  be  made  from  the  Account  to 
John  Hancock  or  any  affihated  person  of 
John  Hancock,  except  for  bookkeeping 
and  other  administrative  sen-ices. 

2.  Section  2(a)(35)  of  Rules  6e-2(b)(l) 
and  (c)(4)  may  be  construed  to 
contemplate  iat  the  sales  charge  for  a 
variable  life  insurance  poUcy  «rill  be 
deducted  from  premiums.  Applicants 
submit,  however,  that  Rule  6e-2(c)(4) 
can  be  construed  to  comprehend  a  sales 
charge  imposed  on  other  than 
premiums.  This  is  because  the 
definition  is  an  intellectual  construct 
rather  than  a  reflection  of  the  actual 
methodology  of  administering  variable 
life  insurance  policies,  referring,  in 
paragraphs  (i)  and  (ii).  for  example,  to 
other  amounts  that  are  not  deducted 
from  premiums. 

3  Section  27(a)(1)  and  Rule  6e- 
2(b)(13)(i)  may  be  construed  to 
contemplate  that  the  sales  charge  under 
the  Policy  will  be  deducted  from 
premiums. 

4.  Sections  2(a)(32).  27(c)(1),  and 
27(d),  in  pertinent  part,  prohibit 
Applicants  from  selling  the  Policy 
unless  it  is  a  "redeemable  security."* 
Rules  6e-2  (b)(12).  (b)(13)(iv).  and 
(b)(13)(v)  afford  exemptions  from 
section  27(c)(1).  and  Rules  6e-2 
(b)(13)(iv)  and  (b)(13)(v)  afford 
exemptions  from  section  27(d),  to  the 
extent  necessary  for  cash  value  to  be 
regarded  as  satisfying  the  redemption 
and  sales  charge  refund  requirements  of 
the  1940  Act.  However,  the  exemptions 
afforded  by  Rules  6e-2(b)(12),  6e-2 
(b)(13)(iv),  and  (b)(13)(v)  may  not 
contemplate  a  contingent  deferred  sales 
charge.  Moreover.  John  Hancock's 
deduction  of  the  CDSC  can  be  viewed  as 
reducing  the  proceeds  that  the  Policy 
owner  would  receive  on  surrender 
below  the  Policy  owner's  proportionate 
share  of  the  Account's  current  net 
assets. 

3.  Rule  6e-2  was  adopted  at  a  time 
when  less  flexibihty  regarding  premium 
payments  and  other  policy  features  was 
offered  than  subsequently  has  been 
permitted.  Because  of  these  features, 
particularly  premium  flexibility,  less 
than  the  fidl  amount  of  required 


*  Section  2(aK32)  offers  the  following  definitioa 
of  "redeemable  security";  "Any  security,  other  than 
short-tann  pap«r.  uixler  the  Isnu  of  which  the 
holder,  upon  Its  prwentatioD  to  lbs  issuer  or  to  a 
person  designated  by  the  lisuer.  is  entitled  •  •  • 
to  rseeive  approximately  his  proportiooate  share  of 
the  issuer's  curmit  nM  awwlv  jr  th«  caafa 
equivalent  thereot" 


premiums  may  be  paid  on  or  before  the 
relevant  due  dates.  It  is  unclear  how  the 
technical  sales  load  computation 
provisions  in  Rule  6e-2  apply  under 
such  circumstances,  particularly  with 
respect  to  a  contingent  deferred  sales 
charge. 

6.  Applicants  submit  that  the  CDSC  is 
similar  to  the  "redemption"  charge 
authorized  in  section  10(d)(4)  of  the 
1940  Act,  and  that  Congress  obviously 
intended  that  such  a  redemption  charge, 
which  is  expressly  described  as  a 
"discount  from  net  asset  value."  be 
deemed  consistent  with  the  concept  of 
"proportionate  share"  under  section 
2(a)(32). 

7.  Applicants  submit  that  there  will 
be  no  restriction  on.  or  impediment  to. 
svirrender  that  should  cause  the  Policy 
to  be  considered  other  than  a 
redeemable  security  within  the  meaning 
of  the  1940  Act  and  the  rules 
thereunder.  The  Pohcy  provides  for  full 
or  partial  surrender  of  basic  death 
benefit,  withdrawals  of  excess  value, 
and  full  or  partial  reductions  in  extra 
death  benefit.  The  prospectus  for  the 
PoUcy  will  disclose  the  contingent 
deferred  nature  of  part  of  the  sales 
charge.  Upon  surrender  or  lapse,  a 
Pohcy  owner  will  receive  his  or  her 
"proportionate  share"  of  the  Account — 
i.e.,  me  amount  of  net  premiums  paid, 
reduced  by  the  amount  of  all  charees 
and  increased  by  the  amount  of  all 
return  credited  to  the  Pohcy. 

8.  Rule  22c-l.  adopted  pursuant  to 
section  22(c),  prohibits  AppUcants  from 
redeeming  a  PoUcy  except  at  a  price 
based  on  the  current  net  asset  value  of 
tlie  Policy  that  is  next  computed  after 
receipt  of  the  request  for  fiill  or  partial 
surrender  of  the  PoUcy.  Rule  6e-2(b)(12) 
affords  exemptions  from  Rule  22c-l. 
Rules  22C-1  and  6e-2(b){12),  read 
together,  impose  requirements  with 
respect  to  both  the  amoimt  payable  on 
surrender  and  the  time  as  of  whicii  such 
amount  is  calculated. 

9.  John  Hancock's  CDSC  may  be 
deemed  inconsistent  with  section  22(c) 
and  Rule  22c-l  to  the  extent  that  the 
sales  charge  can  be  viewed  as  causing  a 
Pohcy  to  be  redeemed  at  a  price  based 
on  less  than  the  current  net  asset  value 
that  is  next  computed  after  full  or 
partial  surrender  of  the  Pohcy. 

10.  AppUcants  submit  that  the  CDSC 
will  not  have  the  dilutive  effect  which 
Rule  22C-1  is  designed  to  prohibit 
because  a  surrendering  Policy  owner 
would  "receive"  no  mora  th^  an 
amoimt  equal  to  the  cash  surrender 
value  determined  pursuant  to  the 
formula  set  out  in  his  PoUcy  and  after 
receipt  of  his  request  Furthermore, 
variable  Ufe  insurance  poUcies.  by 
nature,  do  not  lend  themselves  to  the 


kind  of  speculative  short-term  trading 
that  Rule  22c-l  was  aimed  against,  and. 
even  if  they  could  be  so  used,  the  CDSC 
would  discourage,  rather  than 
encourage,  any  such  trading. 

11.  AppUcants  submit  that  deduction 
of  part  of  the  sales  charge  as  a  deferred 
charge  on  surrender  or  lapse  will  be 
more  favorable  to  Policy  owners  than 
deduction  of  the  same  amount  of  charge 
from  premiums.  First,  the  amoimt  of  the 
Policy  owner's  premium  payment  that 
will  be  allocated  to  the  Account,  and  be 
available  to  earn  a  return  for  the  Policy 
owner,  will  be  greater  than  it  would  be 
if  the  sales  cha^e  were  deducted  from 
premiums.  Second,  the  total  dollar 
amount  of  sales  load  under  a  PoUcy  is 
no  higher  than  that  permitted  by  Rule 
6e-2(b)(13)  for  a  conventional 
scheduled  premium  variable  life 
insurance  policy,  and.  for  a  PoUcy 
owner  who  does  not  lapse  or  surrender 
in  the  early  Policy  years,  the  dollar 
amount  of  sales  load  is  lower  than 
would  be  permitted  if  taken  entirely  as 
front-end  deductions  from  a  PoUcy 's 
premium  payments.  Third,  if  John 
Hancock  is  not  permitted  to  charge  a 
sales  load  in  the  form  of  the  CDSC.  it 
would  have  to  deduct  the  sales  load 
entirely  from  the  premiums,  thereby 
charging  persisting  (i.e  ,  "long-term") 
PoUcy  owners  more  than  may  otherwise 
be  necessary  to  recover  the  distribution 
costs  attributable  to  such  PoUcy  owners. 
For  this  reason,  AppUcants  submit  that 
the  sales  load  structure  provides  greater 
equity  among  Policy  owners  than  would 
a  non-deferred  sales  load. 

12.  The  cost  of  insurance  charge 
imposed  will  be  less  than  it  otherwise 
would  be  if  the  same  amount  of  sales 
charge  were  deducted  from  premium 
paymoits.  because  the  allocation  of  a 
greater  amount  of  the  Policy  owner's 
premium  to  the  Account  reduces  the 
amount  at  risk  (i.e.,  the  amount  of  death 
benefit  less  the  Account  Value)  upon 
which  the  cost  of  insurance  charge  is 
based. 

13.  The  CDSC.  although  imposed  on 
other  than  the  premium,  will  cover 
expenses  associated  with  the  offer  and 
sale  of  the  PoUcy,  just  as  other  forms  of 
sales  loads  do.  Applicants  submit  that 
the  mere  fact  that  the  timing  of  the 
imposition  of  the  CDSC  may  not  fall 
neatly  within  the  Uteral  pattern  of  all 
provisions  discussed  briefly  above,  does 
not  change  its  essential  nature  as  a  sales 
charge.  Moreover,  Applicants  represent 
that  proposed  amendments  to  Rule  6e- 
2  would  permit  assessment  of  a  sales 
charge  on  a  contingent  deferred  basis, 
and  that  such  charges  also  are 
authorized  by  Rule  6e-3(T)  for 
insurance  policies  able  to  rely  on  that 
Rule. 
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14.  Applicants  represent  that  John 
Hancock's  percentage  of  sales  load  will 
never  exceed  the  sum  of  30%  of  the 
premium  payments  paid  for  the  first 
Policy  year  plus  10%  of  premium 
payments  paid  for  the  second  Policy 
year,  and  will  not  exceed  9%  of 
premium  payments  expected  to  be  paid 
over  the  lesser  of  20  years  or  the 
expected  lifetime  of  the  insured.  For 
this  reason,  Applicants  submit  that  the 
Pohcy  is  consistent  with  the  principles 
and  policies  underlying  the  sales  load 
limitations  in  section  27(a)(2).  Rule  6e- 
2  (b)(13)(i)  and  (b)(13)(v). 

15.  Applicants  submit  that  premium 
and  other  flexibility  options  under  the 
Policy  are  a  potential  benefit  to  Policy 
owners. 

C.  Request  for  Exemptions  Relating  to 
Collection  of  Unpaid  Issue  Charge  on 
Lapse  or  Surrender 

1.  John  Hancock  imposes  an  issue 
charge  of  $240  per  Policy  and  $.48  per 
$1000  of  initial  basic  death  benefit;  this 
charge  will  be  deducted  pro  rata  each 
month,  in  48  equal  monthly 
installments.  If  a  Policy  is  surrendered 
or  lapses,  however,  any  amoimt  of  the 
issue  charge  not  yet  deducted  will  be 
deducted  from  the  proceeds.  This 
practice  may  be  deemed  to  violate 
sections  2(a)(32),  22(c),  27(c)(1),  27(d), 
and  Rule  22c-l,  for  essentially  the  same 
reasons  as  the  CDSC  might  be  deemed 
to  violate  those  1940  Act  provisions  and 
rules. 

2.  Applicants  submit  that  imposition 
of  the  administrative  charge  for  issuance 
expenses  in  48  monthly  installments  is 
more  favorable  to  Policy  ovniers  than  a 
charge  deducted  entirely  from 
premiums  or  from  Account  Value  in  the 
first  Policy  year.  The  reduction  of  the 
owmer's  investment  in  the  Account  is 
less  than  it  would  be  were  this  charge 
taken  in  full  in  the  first  Policy  year.  This 
results  in  a  larger  Account  Value 
initially  earning  a  return  for  the  Policy 
owner. 

3.  Applicants  further  submit  that  if 
John  Hancock  did  not  collect  any 
uncollected  issue  charge  upon  surrender 
or  lapse,  the  surrendering  or  lapsing 
Pohcy  owner  would  effectively  escape 
paying  his  or  her  fair  share  of  issue 
expenses. 

D.  Request  for  Exemptions  Relating  to 
Deduction  of  Insurance  Charges  From 
Account  Value 

1.  Sections  26(a)(2)  and  27(c)(2)  of  the 
1940  Act  may  be  construed  to  prohibit 
John  Hancock  from  deducting  certain 
insurance  charges  from  the  Account 


Value. 5  Applicants  request  exemptions 
from  those  sections  and  fron^  Rule  6e- 
2(b)(13)(iii)  to  the  extent  necessary  to 
permit  deduction  of  these  insurance 
charges  from  Account  Value  as 
described  herein. 

2.  Applicants  submit  that  deduction 
of  cost  of  insurance  charges  from 
Account  Value  is  fair  and  reesonable, 
and  in  accordance  wi  h  the  practice  of 
most  other  variable  li  e  insurance 
pohcies. 

3.  Applicants  furthur  subnrit  that 
deduction  of  a  portion  of  the  charges  for 
substandard  risKS  anc  incidental 
insurance  benefits  from  Account  Value 
is  also  reasonable  anc  appropriate.  If  all 
such  charges  were  rec;uired  to  be 
deducted  solely  from  premiums,  it 
would  be  necessary  for  John  Hancock  to 
(a)  reduce  the  premium  flexibility  under 
the  Policy  and/or  (b)  Hirther  imit  the 
classes  of  insureds  fo  •  whom  the  Policy 
will  be  available  and  limit  or  eliminate 
the  kinds  of  rider  benefits  John  Hancock 
intends  to  make  available. 

4.  John  Hancock  assesses  tJiree  death 
benefit  guarantee  risk  charge;:.  These 
charges  compensate  John  Hancock  for 
the  risk  it  assumes  in  guaranteeing 
death  benefits  under  ie  PoUcies, 
including  the  risk  thft  the  Account 
Value  will  not  be  suf  icient  to  support 
the  guarantees.  Becai  se  of  tha  Policy 
ovmer's  flexibility  w: th  resptct  to  the 
payment  of  premiums,  John  Hancock's 
method  of  assessing  ihe  risk  charges  for 
the  death  benefit  guarantees  permits 
each  Policy  owner  to  pay  cha  rges  more 
commensurate  with  the  risks  under  his 
or  her  own  Policy.  A  aplicants  submit 
that  it  is  more  approi)riatfi  ar  d  suitable 
to  deduct  those  charges  from  the 
Account  Value  than  xora  pre  miums,  as 
deducting  the  charges  from  premiums 
would  require  Policj  owners  who  pay 
more  premiums  to  siibsidize  the 
guarantee  risks  assumed  under  the 
Policies  of  Policy  ouTiers  who  pay  less 
premiums. 

5.  John  Hancock  represent;;  that  the 
level  of  the  death  be  lefit  guaranteed 
risk  charges  is  reasonable  in  -elation  to 
the  risks  assumed  h\  John  Hiuicock 
under  the  Pohcy.  The  methodology  used 
to  support  this  representation  is  an 
analysis  of  John  Harcock's  nortality 
risks,  taking  into  account  such  factors  as 


•  John  Hancock  seeks  to 
insurance  charges  from  Ai 
insurance  charges;  chiSrge 
insurance  benefits  or  for  s 
classifications;  the  charge 
guaranteeing  the  basic  det 
charges  imposed  for  as«ui 
additional  death  benefit  g 
any  extra  death  benefit  or 
premiums  which  is  purch 
certain  premium  recalcul 
premium  Policy. 


deduct  the  following 
count  Value;  Cost  of 
;  assessed  ior  incidental 
ibstandarc  risk 
deducted  lor  the  risk  of 
th  benefit;  and  the 
ling  the  rii  k  of  the 
larantees  associated  with 
reduction  ]f  basic 
ased  with  <o(ces$  value  or 
lions  undrr  a  "level" 


John  Hancock's  contractual  right  to 
increase  insurance  charges  above 
current  levels,  the  level  of  risk  inherent 
in  the  various  insurance  benefits 
provided  by  the  Policy  and  the 
possibility  of  "anti -selection"  risks 
resulting  from  Policy  owners'  exercise 
of  the  various  flexibility  features  under 
the  Policy,  all  based  on  John  Hancock's 
and  its  affiliates'  experience  with  other 
insurance  products.  John  Hancock 
undertakes  to  keep  and  make  available 
to  the  Commission  on  request  the 
documents  or  memoranda  used  to 
support  this  representation. 

6.  John  Hancock  further  represents 
that  there  is  a  reasonable  likelihood  that 
the  distribution  financing  arrangement 
of  the  Account  will  benefit  the  Account 
and  Policy  owmers.  John  Hancock  will 
keep  and  make  available  to  the 
Commission  on  request  a  memorandum 
setting  forth  the  basis  of  this 
representation. 

7.  Applicants  agree  that  if  the 
requested  order  is  granted,  such  order 
will  be  expressly  conditioned  on 
Applicants'  comphance  with  the 
following:  the  Account  will  invest  only 
in  management  investment  companies 
that  have  undertaken,  in  the  event  they 
should  adopt  any  plan  under  Rule  12b- 
1  to  finance  distribution  expenses,  to 
have  a  board  of  directors,  a  majority  of 
whom  are  not  interested  persons  of  the 
company,  formulate  and  approve  such 
plan. 

E.  Request  for  Exemptions  Relating  to 
Use  of  1 980  CSO  Tables 

1.  Rule  6e-2(b)(l)  makes  the 
definition  of  "sales  load"  in  Rule  6e- 
2(c)(4)  applicable  to  the  Policy.  Section 
27(a)(1)  of  the  1940  Act  prohibits  an 
issuer  of  periodic  payment  plan 
certificates  from  imposing  a  sales  load 
exceeding  9%  of  the  payments  to  be 
made  on  such  certificates.  Rule  6e- 
2(b)(13)(ij  provides  an  exemption  from 
27(a)(1)  to  the  extent  that  "sales  load." 
as  defined  Rule  6e-2(c)(4),  does  not 
exceed  9%  of  the  payments  to  be  made 
on  the  variable  life  insurance  policy 
during  the  period  equal  to  the  lesser  of 
20  years  or  the  anticipated  life 
expectancy  of  the  insured  based  on  the 
1958  CSO  Table. 

2.  Rule  6e-2(c)(4),  in  defining  "sales 
load,"  contemplates  the  deduction  of  an 
amount  for  the  cost  of  insurance  based 
on  the  1958  CSO  Tables  and  the 
assumed  investment  return  specified  in 
the  Policy.  Subsequent  to  the  adoption 
of  Rule  6©-2,  the  National  Association 
of  Insurance  Commissioners  adopted 
the  1980  CSO  Tables.  The  guaranteed 
cost  of  insurance  rates  under  John 
Hancock's  Pohcy  are  based  on  the  1980 
CSO  Tables.  Accordingly,  Apphcants 
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request  exemptions  from  section 
27(a)(1)  and  Rules  6e-2{b)(l).  {bKl3)(i). 
and  (c)(4)  to  the  extent  necessary  to 
pennit  cost  of  insurance  to  be  calculated 
for  purposes  of  testing  compliance  with 
the  rule  based  on  the  1980  CSO  Tables. 

3.  Applicants  represent  that  proposed 
amendments  to  Rule  6e-2  would  permit 
use  of  either  the  1958  or  the  1980  CSO 
Tables  for  purposes  of  Rule  6e- 
2(b)(13Hi)  and  (c)(4).  depending  on 
which  relates  to  the  insurance  rates 
guaranteed  under  an  insurance  policy." 

4.  Applicants  represents  that  state 
insurance  laws  require  that  John 
Hancock  use  1980  CSO  Tables  in 
establishing  premium  rates  and 
determining  reserve  liabilities  for  the 
Policies. 

5.  Applicants  further  represent  that 
cost  of  insurance  charges  based  on  the 
1980  CSO  Tables  generally  are  lower 
than  those  based  on  the  1958  CSO 
Tables,  and  that,  for  the  most  part,  this  • 
results  in  lower  charges  and  higher 
Policy  values  than  if  the  charges  assert 
that  the  mortality  rates  reflected  in  the 
1980  CSO  Tables  more  nearly  approach 
the  mortality  experience  which  will 
pertain  to  the  policies. 

F.  Request  for  Exemptions  Relating  to 
'^tair-Step"  Requirements 

1.  Applicants  represent  that  section 
27(a)(3)  of  the  1940  Act  and  Rule  6e- 
2(b)(13)(ii) — commonly  referred  to  as 
the  "stair-step"  provisions — may  be 
deemed  inconsistent  with  deduction  of 
a  deferred  sales  charge.  Moreover,  Rule 
6e-2  was  adopted  at  a  time  when  less 
flexibility  regarding  premium  payments 
and  other  policy  features  was  offered 
than  has  been  permitted  subsequently. 
Because  of  these  "flexibility  features," 
particularly  premium  flexibility,  more 
or  less  than  the  full  amount  of  the 
required  premiums  may  be  paid  on  or 
before  the  relevant  due  dates.  For  these 
reasons.  Applicants  request  an 
exemption  from  section  27(a)(3)  and 
Rule  6e-2{b)(13)(ii)  to  the  extent 
necessary  to  pennit  deduction  of  the 
front-end  sales  charge  as  part  of  the 
premium  expense  charge,  and 
deduction  of  the  CDSC  on  surrender  or 
lapse  of  a  Policy  or  partial  surrender  of 
the  basic  death  beneBt. 

2.  John  Hancock  will  waive  a  portion 
of  the  sales  charge  otherwise  deducted 
from  each  premium  paid  on  a  Pohcy 
with  a  current  basic  death  benefit  of  at 
least  $250,000.  The  continuation  of  this 
waiver  is  not  contractually  guaranteed, 
however,  and  the  waiver  may  be 
withdrawn  or  modified  by  John 


« In  addibon.  Applicants  aota  that  Rule  6«-3(T} 
raquuM  that  the  1980  CSO  Tables  be  u«ei  fof  ail 
poiknas  ofiered  in  reliance  oa  that  Rule. 


Hancock  at  any  time.  Because  the 
waiver  of  the  front-end  sales  charge 
applies  only  when  the  current  basic 
death  benefit  is  at  least  $250,000,  it  is 
possible  that  the  waiver  could  apply  at 
some  times  with  respect  to  a  given 
Policy  and  not  at  a  subsequent  time 
with  respect  to  the  same  Policy.  Because 
section  27(a)(3)  and  rule  6e-2fb)(13)(ii) 
appear  to  prohibit  this  condition. 
Applicants  request  an  exemption  from 
those  provisions  to  the  extent  necessary 
to  permit  them  to  waive  the  sales  charge 
deducted  from  premiums  under  the 
circumstances  described  herein. 

3.  Applicants  do  not  believe  that 
either  section  27(a)(3)  or  Rule  6e- 
2(b)(13)(ii)  apply  to  deferred  sales  loads. 
In  this  regard.  Applicants  assort  that 
both  the  statutory  provision  and  the  rule 
apply  by  their  terms  only  to  "amounts 
deducted  from  payments,"  and  a 
deferred  sales  load  is  not  deducted  from 
payments. 

4.  Applicants  note  that  proposed 
amendments  to  Rule  6e-2  would  modify 
the  stair-step  provisions  to  make  them 
applicable  to  sales  loads  deducted  other 
than  from  pajinents.  Applicants  assert 
that  if  a  modification  is  necessary  to 
apply  these  provisions  to  a  deferred 
sales  load,  then  without  such 
modification  the  provisions  should  not 
apply. 

5.  Applicants  assert  that  the  stair-step 
requirements  are  designed  to  discourage 
unduly  complicated  sales  load 
structures.  Applicants  submit  that  the 
sales  charge  design  of  the  Policy  is  not 
unduly  complicated  and  will  be  fully 
disclosed  in  the  prospectus  pertaining 
to  the  Policy.  Applicants  further  submit 
that  sales  charges  are  not  designed  to 
generate  more  revenues  from  later 
payments  than  from  earlier  payments. 

6.  Applicants  represent  that  the 
CDSC,  if  calculated  as  a  percentage  of 
"modified"  premiums  due  to  date, 
never  increases  from  year  to  year,  the 
total  increases  annually  by  15%  of  one 
year's  "modified"  premium  in  the  early 
years  and  is  reduced  in  later  years.  In  no 
case  is  the  percentage  increase  in  the 
CDSC  (if  calculated  as  a  percentage  of 
one  >-ear's  "modified"  premiimi)  for  any 
year  greater  than  that  for  the  previous 
year. 

7.  Applicants  further  represent  that    . 
the  precise  amount  of  sales  load 
assessed  depends  on,  among  other 
things,  the  degree  to  which  a  Policy 
owner  exercises  the  premium  and  other 
flexibility  features  of  the  Policy.  The 
exercise  of  these  features  is  within  the 
sole  control  of  the  Policy  owner. 

8.  Applicants  note  that  in  amending 
Rule  6e-3(T).  the  Commission 
spedficaily  indicated  that  sales  charge 
policies  underlying  the  stair-step 


requirement  are  not  contravened  by 
fluctuations  in  sales  load  which  result 
from  factors  beyond  the  issuers'  control. 
Applicants  submit  that  this  principle 
should  be  equally  applicable  in  the 
present  context. 

C.  Request  for  Exemptions  Relating  to 
Custodianship  Arrangements 

1.  In  f>ertinent  part,  sections  26(a)(1) 
and  (a)(2)  of  the  1940  Act  prohibit 
Applicants  from  selling  the  Policy 
unless  it  is  issued  pursuant  to  a  triLSt 
indenture  or  other  such  instrument  that 
designates  one  or  more  trustees  or 
custodians,  qualified  as  specified,  to 
have  possession  of  all  securities  in 
which  John  Hancock  and  the  Account 
invest. 

2.  In  pertinent  part,  section  27(c)(2)  of 
the  1940  Act  may  be  read  to  prohibit 
Applicants  from  selling  the  Policy 
unless  the  proceeds  of  all  purchase 
payments  are  deposited  with  a  trustee  or 
custodian  as  specified. 

3.  Rule  6e-2(b)(13)(iii)  under  the  1940 
Act  affords  an  exemption  from  sections 
26(a)(1),  26(a)(2).  and  27(c)(2),  provided 
that  John  Hancock  complies,  to  the 
extent  applicable,  with  all  other 
provisions  of  section  26  as  if  it  were  a 
trustee  or  custodian  for  the  Account, 
and  assuming  that  John  Hancock  meets 
the  other  requirements  set  forth  in  the 
Rule. 

4.  Applicants  represent  that  the 
holding  of  Fund  shares  by  John  Hancock 
and  the  Account  under  an  open  account 
arrangement,  without  having  possession 
of  share  certificates  and  without  a  trust 
indenture  or  other  such  instrument,  may 
be  deemed  inconsistent  with  the 
foregoing  provisions.  Accordingly. 
Applicants  request  exemptions  from 
those  provisions,  to  the  extent 
necessary. 

5.  Applicants  represent  that  current 
industi7  practice  calls  for  unit 
investment  trust  separate  accounts,  such 
as  the  Accoimt.  to  hold  shares  of 
management  investment  companies  in 
uncertificated  form.  Applicants  further 
represent  that  holding  shares  of 
underlying  management  investment 
companies  in  uncertificated  form 
contributes  to  efficiency  in  the  purchase 
and  sale  of  such  shares  by  separate 
accounts  and  generally  saves  costs. 

6.  Applicants  note  that,  in  contrast  to 
the  Policies  (which  are  covered  by  Rule 
6e-2),  policies  covered  by  Rule  6e-3rn 
may  rely  on  Rules  6e-3(T)(b)(13)(iii){B| 
and  (C)  which,  in  efiect.  afford  the 
exemptions  requested  here  by  the 
Applicants.  The  Commission  has 
proposed  amendments  to  Rule  6»- 
2(b)(13)(iii)  to  permit  a  life  insurer  (such 
as  John  Hancock)  to  hold  the  assets  of 

a  separate  account  without  a  tnist 


indenture  or  other  such  instrument,  and 
to  permit  a  separate  account  organized 
as  a  imit  investment  trust  (such  as  the 
Account)  to  hold  the  securities  of  any 
registered  investment  company  (such  as 
the  Fund)  that  offers  its  shares  to  the 
separate  accoimt  in  imcertificated  form. 
Applicants  also  note  that  the 
Commission  has  adopted  Rule  26a-2 
which  affords  exemptions  essentially 
similar  to  those  requested  here. 
Accordingly,  Applicants  presume  that 
the  Commission  adopted  or  proposed 
the  foregoing  exemptive  rules  based  on 
a  determination  that  safekeeping  of 
separate  account  assets  does  not 
necessarily  depend  on  the  presence  of  a 
trustee,  custodian  or  trust  indenture,  or 
the  issuance  of  share  certificates,  where 
state  insurance  law  protects  separate 
account  assets  and  open  account 
arrangements  foster  administrative 
efficiency  and  cost  savings. 

7.  John  Hancock  represents  the 
following:  It  will  comply  with  all  other 
applicable  provisions  of  section  26  as  if 
it  were  a  trustee  or  custodian  for  the 
Account  (subject  to  the  other  exemptive 
relief  requested  in  this  application);  it 
will  file  with  the  insurance  regulatory 
authority  of  Massachusetts  an  annual 
statement  of  its  financial  condition  in 
the  form  prescribed  by  the  National 
Association  of  Insurance 
Conunissioners — the  most  recent  such 
statement  indicated  that  John  Hancock 
has  a  combined  capital  and  surplus  of 
at  least  $1,000,000;  it  is  examined  from 
time  to  time  by  the  insurance  regulatory 
authority  of  Massachusetts  as  to  its 
financial  condition  and  other  affairs; 
and  it  is  subject  to  supervision  and 
inspection  with  respect  to  its  separate 
account  operations. 

H.  Request  for  Exemption  Relating  to 
"Free  Look"  Right 

1.  Section  27(f)  of  the  1940  Act 
provides  that  periodic  payment  plan 
certificate  holders  may,  within  a 
specified  time  period,  surrender  their 
certificates  and  receive  the  account 
value  plus  all  deductions  from  gross 
purchase  payments,  and  Rule  27{-l 
provides  for  notices  in  connection 
therewith. 

2.  Rule  66-2(b)(13)(viii}  provides  an 
exemption  from  section  27(f)  and  Rule 
27f-l,  provided  that  the  Policy  owner 
has  the  right  to  return  the  PoUcy  no  later 
than  45  days  after  execution  of  the 
application  for  the  Policy  or,  if  later, 
within,  10  days  after  receipt  of  the  Policy 
or  the  notice  of  right  of  withdrawal  by 
the  owner,  and  receive  a  refund  of  all 
payments  made  thereimder. 

3.  John  Hancock  intends  generally  to 
comply  v«th  Rule  6e-2(b)(13)(viii),  but 
anticipates  that  under  the  laws  of  some 


states,  it  may  now  or  in  the  future  be 
required  to  credit  investmeit  losses  and 
gains  during  the  "Iree  look"  period  to 
Pohcy  owners  wh(i  exercise  their  "free 
look"  right. 

4.  Apphcants  aswrt  that  section  27(f) 
presumes  that  the  »curity  Dwner  will 
bear  any  investme  it  gains  tmd  losses 
during  the  "free  Icok"  periixl,  and  that 
Rule  6e-3{T)(b)(lc)(viii)  would  permit 
John  Hancock's  proposed  "free  look" 
procedures  for  a  policy  rel}  ing  on  that 
Rule.  For  these  ref  sons,  Ap  pUcants  do 
not  regard  as  parti  mlarly  s:  gnificant  the 
failure  of  Rule  6e-2(b)(13)(mi)  to 
authorize  "free  look"  procedures. 

5.  Applicants  note  tnat  no  state  laws 
required  "free  loo^c"  procedures  at  the 
time  Rule  6e-2  w{ s  adopted,  and  that 
under  the  poUcy  c  esigns  pi-evalent  at 
that  time,  the  amcunt  of  investment 
depreciation  or  appreciation  during  the 
"free  look"  period  was  not  likely  to  be 
great  because  preriiums  in  excess  of 
scheduled  premiums  were  not 
permitted  to  be  psid,  and  relatively 
large  front-end  charges  reduced  the 
amoimt  initially  allocated  to  the 
separate  account. 

Conclosion 

Apphcants  assert  that,  for  the  reasons 
set  forth  above,  the  requested 
exemptions  from  i)  those  j)rovisions  of 
the  1940  Act  and  hose  rules  specified 
in  paragraph  (b)  of  Rule  6e~2 
thereunder,  other  than  section  7  and 
8(a),  as  well  as  (ii!  sections  2(a)(32), 
2(a)(35).  22(c),  26tiKl],  26(a)(2), 
27(a)(1),  27(a)(3).  27(c)(1).  27(c)(2).  27(d) 
and  27(fl,  and  Rules  6e-2(t>)(l).  (b)(12), 
(b)(13)(i),(b)(13)(ii),(b)(13;(iii), 
(b)(13)(iv),  (b)(13):v),  (b)(lc)(viii)  and 
(c)(4),  22C-1,  and  27f-l,  m.»t  the 
standards  of  section  6(c)  of  the  1940 
Act.  The  requested  exemptions  are 
necessary  or  appr  opriate  ir  the  pubUc 
interest  and  consistent  witji  the 
protection  of  investors  and  the  purposes 
fairly  intended  by  the  Policy  and 
provisions  of  the  1940  Act. 

For  the  Commission,  by  the  Division  of 
Investment  Manageinent,  und(  r  delegated 
authority. 

Margaret  H.  McJ'ar  And, 
Depu  ty  Secretary: 
[FR  Doc  93-22021  Filed  9-»-^3;  8:45  am) 

MUJNG  COOC  lOIO-VI-ll 


[Rd.  No.  IC-19680;  Fll*  Na  8*  2-8428] 

John  Hancock  Nl'jtuat  Varlabte  Ufe 
Insurance  Account  UV 

September  2, 1993. 

AGENCY:  Securities  and  Exchange 

Commission  ("SEC"  or  the 

"Commission"). 


ACTION:  Notice  of  application  for 
Exemption  under  the  Investment 
Company  Act  of  1940  ("1940  Act"). 

APPLICANTS:  John  Hancock  Mutual 
Variable  Life  Insurance  Account  UV  (the 
"Account")  and  John  Hancock  Mutual 
Life  Insurance  Company  (the 
"Company"),  collectively  the 
"Applicants." 

RELEVANT  1940  ACT  SECTIONS  AND  RULES: 
Order  requested  under  Section  6(c)  of 
the  1940  Act  for  exemptions  from 
Sections  2(a)(32).  2(a)(35),  22(c),  22(d), 
26(a)(2),  27(a)(1),  27(c)(1),  and  27(c)(2) 
of  the  1940  Act,  and  Rules  6e-2(b)(l). 
6^2(b)(12),  6e-2(b)(13),  6e-2(c)(4),  and 
22c-l  thereunder. 

SUMMARY  OF  APPLICATION:  Applicants 
seek  an  order  permitting  them  to  deduct 
a  contingent  deferred  sales  load 
("CDSL')  provided  for  under  the  terms 
of  certain  single  premium  variable  hfe 
insurance  policies  (the  "Single  Premium 
Pohcies"),  to  deduct  cost  of  insurance 
charges  from  Account  values  under  the 
Single  Premium  Pohcies  and  certain 
annual  premium  variable  Ufe  insurance 
pohcies  (the  "Annual  Premium 
Pohcies"),  and  to  use  the  1980 
Commissioners'  Standard  Ordinary 
Mortahty  Tables  (the  "1980  CSO 
Tables")  in  determining  compUance  of 
the  Annual  Premium  Pohcies  with  the 
1940  Act  and  the  rules  thereunder. 
RUNG  DATE:  The  AppUcation  was  filed 
initially  on  June  4, 1993,  and  amended 
and  restated  on  August  19, 1993. 
HEARING  OR  NOTIFICATION  OF  HEARING:  An 
order  granting  the  apphcation  will  be 
issued  imless  the  Commission  orders  a 
hearing.  Interested  persons  may  request 
a  hearing  by  ^\Titing  to  the  SEC's 
Secretary  and  serving  Apphcants  with  a 
copy  of  the  request,  personally  or  by 
mail.  Hearing  requests  should  be 
received  by  the  SEC  by  5:30  p.m.  on 
September  27, 1993,  and  should  be 
accompanied  by  proof  of  service  on 
Applicants  in  the  form  of  an  affidavit  or, 
for  la\\7ers,  a  certificate  of  service. 
Hearing  requests  should  state  the  nature 
of  the  writer's  interest,  the  reason  for  the 
request,  and  the  issues  contested. 
Persons  may  request  notification  of  a 
hearing  by  writing  to  the  SEC's 
Secretary. 

ADDRESSES:  Secretary,  SEC,  450  Fittli 
Street.  NW.,  Washington,  DC  20549. 
Apphcants,  c/o  Francis  C  Cleary,  Jr.. 
Esq.,  John  Hancock  Place,  P.O.  Box  111, 
Boston,  Massachusetts  02117. 
FOR  FURTHER  MFORMATION  CONTACT: 
Patrice  M.  Pitts.  Attorney,  or  Wendell 
M.  Faria,  Deputy  Chief,  Office  of 
Insurance  Products,  Division  of 
Investment  Management,  at  (202)  272- 
2060. 


47502  Federal  Register  /  Vol.  58.  No.  173  /  Thursday,  September  9.  1993  /  Notices 


SUPPLEMEKTARY  INFORMATION:  Following 
is  a  summary  of  the  application.  The 
complete  application  Is  available  for  a 
fee  from  the  SEC's  PubUc  Reference 
Branch. 

Applicants'  Representations 

1.  The  Company,  a  mutual  life 
insurance  company  organized  under 
Massachusetts  law.  is  authorized  to 
transact  life  insurance  and  annuity 
business  in  Massachusetts  and  all  other 
states.  The  Company  is  the  denositor 
and  principal  underwriter  of  the 
Account. 

2.  The  Company  has  decided  to  issue 
certain  variable  Ufe  insurance  policies 
(including  the  Single  Premium  Policies 
and  the  Annual  Premium  PoHcies) 
itself,  rather  than  through  its  wholly 
owned  subsidiary.  John  Hancock 
Variable  Life  Insurance  Company 
("IHVLICO").  To  facihtate  the 
withdrawal  of  JHVUCO  from  its 
variable  hfe  insurance  business  in  New 
York  state,  the  Company  must  assume 
the  Single  Premium  Policies  and  the 
Annual  Premium  Policies  that  currently 
are  outstanding  in  New  York  state, 
except  any  Single  Premium  Policies  and 
Aiuual  Premium  Policies  whose  owners 
obiect  to  such  assumption. 

3.  For  several  years,  no  new  offers  and 
sales  of  the  Single  Premium  Policies  and 
the  Annual  Premium  Policies  have  been 
made  by  JHVUCO  or  the  Company  in 
New  York  or  any  other  state,  and  neither 
JHVUCO  nor  the  Company  intends  to 
make  offers  or  sales  of  the  Single 
Premium  Policies  or  the  Annual 
Premium  Policies  in  the  near  future. 
Under  the  Single  Premium  Policies. 
poUcy  owners  make  no  premium 
payments  after  the  initial  premium 
payment. 

4.  An  application  virtually  identical 
to  portions  of  this  application  was  filed 
by  JHVUCO,  certain  JHVUCO  separate 
accounts,  and  the  Company  on  October 
10. 1984  (File  No.  812-5959).  An  order 
was  granted  on  February  11, 1985. » 
Applicants  are  filing  this  new 
application  to  ehminate  any  concern 
that  the  prior  order  may  be  deemed 
inappUcable  to  the  Single  Premium 
Policies,  and  to  make  certain  updating 
changes  (relating  to  both  the  Single 
Premium  Policies  and  the  Annual 
Premium  Policies)  to  that  prior 
application. 

5.  Applicants  are  mindful  that  more 
recent  exemptive  applications  under  the 
1940  Act  to  authorize  deduction  of 


<  Th«  original  application  was  ammded  on 
lanuary  7, 1969.  Th«  notice  of  the  nimg  of  the 
application  was  iuuad  on  lanuary  14.  1965 
(Investment  Company  Act  Release  No.  14320);  an 
order  was  granted  on  February  It.  1985  (Investment 
Company  Act  Release  Na  14365) 


CDSLs  in  connection  with  variable  life 
insurance  policies  have  requested 
exemptive  relief  from  certain  provisions 
of  the  1940  Act  and  rules  thereimder 
that  were  not  deemed  necessary  when 
such  relief  was  obtained  originally  with 
respect  to  the  Single  Premium  Policies. 

6.  The  Company  established  the 
Account  on  May  10. 1993,  pursuant  to 
Massachusetts  law.  and  also  serves  as 
principal  underwriter  of  the  Account. 
The  Company  will  allocate  assets  to  the 
Account,  from  time  to  time,  to  support 
benefits  payable  under  the  (Company's 
variable  life  insurance  policies, 
including  the  Single  Premium  Policies 
and  the  Annual  Premium  Policies.  The 
offering  of  periodic  payment  variable 
life  insurance  policies  funded  through 
the  Account  will  be  covered  by 
registration  statements  filed  under  the 
Securities  Act  of  1933. 

7.  The  Account  is  a  separate  account 
registered  under  the  1940  Act  as  a  unit 
investment  trust.  The  Account  consists 
of  seven  subaccounts  (the 
"Subaccounts"),  each  of  which  will 
invest  its  assets  in  a  different  portfolio 
of  John  Hancock  Variable  Series  Trust  I 
(the  "Fund").  Subaccounts  may  be 
added  or  deleted  from  time  to  time. 

8.  No  "front-end"  sales  charge  has 
been  deducted  from  the  premium 
payment  for  the  Single  Premium 
PoUcies.  Rather,  surrender  values  under 
the  Single  Premium  Policies  are 
structured  to  impose  a  CDSL. 

9.  The  CDSL  under  the  Single 
Premium  Policies  will  apply  only  in  the 
first  nine  Policy  years.  Surrender  values 
under  each  Single  Premium  Policy  will 
be  adjusted  to  reflect  a  charge  equal  to 
9%  of  the  cash  value  of  the  Single 
Premium  PoUcy  in  the  first  poUcy  year, 
declining  by  1%  each  year  thereafter, 
until  the  charge  is  1%  in  the  ninth 
poUcy  year  and  0%  in  all  succeeding 
policy  years.  Applicants  represent  that 
the  CDSL  will  not  exceed  9%  of  the 
single  premium  for  a  policy. 

10.  The  CDSL  will  apply  to  full  or 
partial  surrender  of  a  Single  Premium 
Policy,  and  will  be  imposed  only  on  the 
amount  surrendered,  and  only  in  an 
amount  reflecting  the  permissible 
percentage  charge  applicable  to  the  year 
of  surrender,  based  on  the  issue  date  of 
the  poUcy  originally  purchased.  When  a 
Single  Premium  PoUcy  is  partially 
surrendered,  there  is  a  proportionate 
reduction  in  the  initial  sum  insured,  the 
current  variable  sum  insured,  the 
Account  value,  the  surrender  value,  and 
the  maximum  CDSL.  The  aggregate 
CDSL  charged  on  more  than  one  partial 
surrender  will  not  exceed  9%  of  the 
single  premium  for  the  policy  originally 
purchased. 


11.  The  CDSL  under  the  Single 
Premium  Policies  will  not  apply  to  a 
transfer  between  portfoUos  of  the  Fund, 
or  pajmient  of  a  death  benefit.  The  CDSL 
will  not  apply  to  a  loan  against  a  Single 
Premium  Policy,  but  will  limit  the 
amount  available  for  borrowing  by  the 
owner  of  a  Single  Premium  Policy. 

12.  John  Hancock  will  deduct  a  cost 
of  insurance  charge  each  month,  in 
advance,  over  the  life  of  the  policy.  The 
cost  of  insurance  rates  for  the  Single 
Premium  Policies  will  not  exceed  the 
rates  stated  in  the  1958  CSO  Tables;  the 
rates  for  the  Aimual-Premium  Policies 
will  not  exceed  the  rates  stated  in  the 
1980  CSO  Tables. 

Applicants'  Legal  Analysis 

A.  Request  for  Exemptions  Relating  to 
the  CDSL 

1.  Applicants  request  exemption  from 
Section  2(a)(35)  of  the  1940  Act.  and 
Rules  6e-2  (b)(1)  and  (c)(4)  thereunder, 
to  the  extent  necessary  for  the  term 
"sales  load"  (as  defined  in  provisions  of 
the  1940  Act  and  the  rules  promulgated 
thereunder)  to  be  deemed  to 
contemplate  the  CDSL  imposed  under 
the  Single  Premium  PoUcies. 

2.  Section  2(a)(35)  defines  "sales 
load"  as  the  difference  between  the 
price  of  a  security  to  the  public  and  that 
portion  of  the  proceeds  from  its  sale 
which  is  received  and  invested  or  held 
for  investment  by  the  issuer,  less  any 
portion  of  such  difference  deducted  for 
trustee's  or  custodian's  fees,  insurance 
premiums,  issue  taxes,  or  administrative 
expenses  or  fees  which  are  not  properly 
chargeable  to  sales  or  promotional 
activities.  The  Section  contemplates  that 
a  charge  to  cover  sales  and  promotional 
expenses  incurred  in  connection  with 
the  sale  of  investment  company 
securities  will  be  deducted  at  the  time 
payment  for  those  securities  is  made. 

3.  Rule  6e-2(b)(l)  provides  that,  in  the 
context  of  a  variable  Ufe  insurance, 
"sales  load"  shall  have  the  meaning  set 
forth  In  Rule  6fr-2(c)(4).  Rule  6e-2(c)(4) 
defines  "sales  load"  as  the  excess  of  a 
premium  payment  (as  defined  in  Rule 
6e-2(c)(7))  over  the  sum  of  certain 
amounts,  including,  but  not  limited  to: 
(I)  the  amount  of  surrender  value  for  the 
first  policy  year;  (ii)  the  amount  of  the 
increase  in  surrender  value  for  each 
subsequent  policy  year  that  is 
attributable  to  payments  made  and  not 
attributable  to  investment  earnings;  (iii) 
the  cost  of  insurance  for  the  period  for 
which  the  payment  is  made,  based  on 
the  1958  CSO  Tables  and  the  assumed 
investment  rate  specified  in  the  policy; 
(iv)  administrative  fees;  (v)  state 
premium  taxes;  and  (vi)  deduction  for 
dividends. 
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4.  Rule  6e-2  may  be  read  only  to 
contemplate  sales  loads  imposed  upon  a 
premium  payment.  Applicant's  CDSL 
will  be  imposed,  if  at  all,  at  the  time  a 
Single  Premium  PoUcy  owner 
surrenders  a  policy.  Consequently,  a 
CDSL  may  be  deemed  excluded  from 
the  definition  of  "sales  load"  in  Rule 
6e-2,  paragraphs  (b)(1)  and  (c)(4). 

5.  Applicants  submit  that  both  the 
language  and  the  history  of  Rule  6e-2 
anticipated  variable  life  insurance 
policies  with  sales  charge  provisions 
other  than  front-end  deductions  from 
premiums,  and  that  the  timing  of  the 
CDSL  does  not  change  its  essential 
nature.  The  CDSL  will  cover  expenses 
associated  with  the  offer  and  sale  of  a 
Single  Premium  PoUcy,  including  sales 
commissions,  and  other  sales  related 
expenses,  just  as  a  "front-end"  sales 
load  does. 

6.  Applicants  submit  that  construing 
Rule  6e-2(c)(4)  to  comprehend  CDSLs 
aligns  the  language  of  die  Rule  with 
both  the  1940  Act  and  the  Commission's 
contemplation  at  the  time  it  adopted  the 
Rule.  The  definition  of  "sales  load" 
under  Rule  6e-2(c)(4)  was  a  construct 
designed  to  fit  variable  Ufe  insurance 
within  the  framework  of  the  1940  Act. 
The  artificiality  of  the  definition  is 
reflected,  for  example,  by  the  fact  that 
the  "sales  load"  is  deemed  to  be  the 
amount  remaining  after  the  deduction  of 
specified  charges  and  amounts  from  the 
premium.  Yet  certain  of  those  specified 
amounts,  including  the  cash  value  and 
the  cost  of  insurance  are  not  deducted 
from  a  premium.  Moreover,  the 
remainder  amounts,  unlike  mutual  fund 
sales  loads,  vary  with  the  age,  sex  and 
risk  classification  of  the  policy  owner. 
Therefore,  AppUcants  assert  that  the 
applicability  of  the  definition  of  "sales 
load"  need  not  be  limited  to  any 
particular  policy  design. 

7.  Applicants  submit  that  a  policy 
providing  for  a  CDSL  is  consistent  with 
the  definition  of  "redeemable  security" 
within  the  meaning  of  section  2(a)(32) 
and  27(c)(1),  as  adapted  for  variable  life 
insurance  by  Rules  6e-2(b)(12)  and 
(13)(iv). 

8.  Section  2(a)(32)  defines  a 
"redeemable  security"  as  any  security 
under  the  terras  of  which  the  holder, 
upon  its  presentation  to  the  issuer,  is 
entitled  to  receive  "approximately  his 
proportionate  share"  of  the  issuer's 
current  net  assets,  or  the  cash  equivalent 
thereof.  Section  27(c)(1)  provides  that 
no  issuer  of  a  periodic  payment  plan 
certificate  shall  sell  such  certificate 
unless  the  certificate  is  a  "redeemable 
security."  Rules  6e-2  (b)(12)  and  (13)(iv) 
afford  exemptions  from  section  27(c)(1), 
subject  to  certain  condidons,  to  the 
extent  necessary  for  the  cash  value 


provisions  to  be  regarded  as  satisfying 
the  redemption  requirements  of  the 
1940  Act. 

9.  AppUcants  submit  that,  although 
Section  2(a)(32)  does  not  sp«:ifically 
contemplate  the  i  ^position  of  a  sales 
charge  at  the  time  of  redemption,  such 
a  charge  is  not  ne  »ssarily  ir  consistent 
with  the  definitio3  of  a  "redaemable 
security."  Moreover,  Applicants  assert 
that  the  CDSL  is  iadistinguishable  from 
the  "redemption'  charge  refarred  to  in 
section  10(d)(4) — described  as  a 
"discount  from  n-rt  asset  value" — which 
Congress  intende<i  to  be  deemed 
consistent  with  \i  e  concept  of 

f"  iroportionate  share"  under  section 
a)(32). 

10.  AppUcants  submit  thai 
subparagraphs  (b  (12)  and  (13)(iv)  of 
Rule  6e-2  adapt  the  concept  of 
redeemable  security  in  the  1 340  Act  in 
recognition  of  the  insurance  nature  of 
variable  life  insurance.  Moreover, 
AppUcants  assert  that  the  record 
suggests  that,  in  edopting  Rules  6e- 
2{b)(12)  and  (13)(iv),  the  Commission 
determined  that  e  policy  providing  for 

a  cash  surrender  value  woulci  constitute 
a  "redeemable  se<nirity"  for  purposes  of 
the  1940  Act. 

11.  Rule  22C-1  under  the  1940  Act 
provides,  in  pertiient  part,  that  a 
registered  investrient  company  which 
issues  a  redeemable  security  may  not 
redeem  such  security  except  at  a  price 
based  on  the  currant  net  asset  value  of 
such  security  wh  ch  is  next  computed 
after  receipt  of  th  j  tender  of  j  uch 
security. 

12.  Rule  66-2(1:  )(12)  affords 
exemptive  reUef  from  Rule  22c-l. 
Applicants  note  that,  when  n>ad  in 
conjunction  with  the  other  pi  ovisions  of 
Rule  6e-2,  subpa-agraph  (b)(  :2)  may  be 
construed  as  being  premised  on  the 
absence  of  a  CDS>>. 

13.  Applicants  submit  that  the  CDSL 
would  not  have  Lie  dilutive  effect  that 
Rule  22c-l  is  designed  to  prchibit 
because,  after  the  insurance  company 
has  received  the  surrender  or  exchange 
request  from  a  Si  igle  Premiu  n  Policy 
owner,  the  surrer  dering  or  e>  changing 
Single  Premivun  Policy  owne;-  would 
"receive"  no  more  than  an  amount 
equal  to  the  surrender  value  c  etennined 
pursuant  to  the  fcrmula  set  out  in  his  or 
her  poUcy.  Furthjrmore,  variable  Ufe 
insurance  policies  do  not  lend 
themselves  to  the  kind  of  spei:ulative 
short-term  trading  that  Rule  22c-l  was 
aimed  against.  E\en  if  variabh  life 
insurance  poUcies  could  be  used  for 
speculative  short-term  tradinj;,  a  CDSL 
would  discouragft  such  trading. 

14.  Rule  6e-2(t  )(12)(ii)  grai  ts 
exemption  from  the  uniform  (offering 
price  requirements  of  section  22(d)  of 


the  1940  Act.  Applicants  assert, 
however,  that  the  Rule  may  not 
contemplate  situations  such  as  theirs, 
where  a  variable  life  insurance  separate 
account  funds  both  policies  with  a 
front-end  sales  load  and  policies  widi  a 
CDSL. 

15.  Applicants  submit  that  any 
variation  in  the  offering  price  of  their 
Single  Premium  PoUcies  falls  within  the 
category  of  a  "variation"  in  the 
"premium  rate  structure"  or  the 
"particular  benefit  afforded  by  the 
contract"  which  are  spedficaUy 
exempted  by  Rule  6e-2(b)(12)(ii). 
Moreover,  Applicants  assert  that  any 
such  "variation"  is  reasonable,  fair  and 
not  cUscriminatory  to  the  interest  of  any 
holder  of  Single  Premium  PoUcies  of  the 
same  class  or  series. 

16.  Applicants  submit  that  the  CDSL 
under  the  Single  Premium  Policy 
benefits  the  public  and  is  consistent 
with  the  essential  purpose  of  vanable 
life  insurance.  Applicants  represent  that 
a  single  premium  policy  is  less 
expensive  to  distribute  and  administer 
than  a  periodic  payment  policy. 
Elimination  of  the  front-end  charge 
permits  either  a  reduction  in  the  gross 
premium  payment  needed  to  purchase 
an  equivalent  initial  death  benefit  or  an 
increase  in  the  initial  amount  of  the 
death  benefit.  The  Single  Premium 
Policies  have  been  designed  so  that  the 
same  amount  of  premium  that  would  be 
paid  under  an  otherwise  comparable 
front-end  loaded  policy  results  in  a 
greater  initial  face  amount  of  insurance. 

17.  AppUcants  submit  that  a  CDSL 
will  generally  provide  higher  surrender 
values  than  a  front-end  sales  charge, 
since  more  money  is  at  work  from  the 
start  of  the  policy. 

18.  Applicants  submit  that  the  CDSL 
would  clearly  be  permitted  without 
exemptive  relief  if  the  Single  Premium 
Policies  were  eligible  to  rely  on  Rule 
6e-3(T).  rather  than  Rule  6e-2,  under 
the  1940  Act,  and  that  the  Commission 
has  proposed  amendments  to  Rule  6e- 
2  which,  if  adopted,  would  make 
specific  exemptive  relief  unnecessary,  z 

B.  Request  for  Exemptions  Relating  to 
Deduction  of  Cost  of  Insurance  Charges 
From  Account  Value 

1.  Section  2e(a)(2)  and  27(c)(2)  of  the 
1940  Act  may  be  construed  to  prohibit 
John  Hancock  from  deducting  cost  of 
insurance  charges  from  Account  value.' 


z  Investment  Company  Act  Release  No.  14421 
(Mar.  IS.  1985). 

'  Section  26(a)(2)  provides,  in  penineDt  part,  that 
no  principal  anderwriter  for  or  depositor  of  a 
registered  unit  investment  trust  shall  sell  any 
security  of  which  the  trust  is  the  issuer  unless  the 
instrument  pursuant  to  which  the  security  is  issued 
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Applicants  request  exemptions  from 
those  Sections  and  from  Rule  6e- 
2(b)(13)(iii).«  to  the  extent  necessary  to 
permit  deduction  of  these  charges  from 
Account  value. 

2.  Applicants  submit  that  Rule  6e- 
3(T)  authorizes  policies  qualified  to  rely 
on  that  Rule  to  deduct  cost  of  insurance 
charges  from  Account  value,  and  that 
the  Commission's  proposed 
amendments  to  Rule  6e-2  would 
authorize  similar  deductions  by  the 
Single  Premium  Policies  and  the 
Annual  Premium  Policies. 

3.  Applicants  submit  that  John 
Hancock's  method  of  deducting  cost  of 
insurance  charges  is  fair  and  reasonable 

C.  Request  for  Exemptions  Relating  to 
Use  of  1980  CSO  Tables  by  the  Annual 
Pmmiuw  Policies 

1.  Rule  6e-2(b)(l)  makes  the 
definition  of  "sales  load"  in  Rule  6e- 
2(c)(4)  applicable  to  the  Annual 
Premium  Policies.  Section  27(a)(1)  of 
the  1940  Act  prohibits  an  issuer  of 
periodic  payment  plan  certificates  from 
imposing  a  sales  load  exceeding  9%  of 
the  payments  to  be  made  on  such 
certificates.  Rule  6e-2(b)(13)(i)  provides 
an  exemption  from  27(a)(1)  to  the  extent 
that  "sales  load,"  as  defined  in  Rule  6e- 
2(c)(4),  does  not  exceed  9%  of  the 
payments  to  be  made  on  a  variable  life 
insurance  policy  during  the  period 
equal  to  the  lesser  of  20  years  or  the 
anticipated  life  expectancy  of  the 
insured  based  on  the  1958  CSO  Tables. 
Rule  6e-2(c)(4).  in  defining  "sales 
load,"  contemplates  the  deduction  of  an 
amount  for  the  cost  of  insurance  based 
on  the  1958  CSO  Tables  and  the 
assumed  investment  return  specified  in 
the  policy. 

2.  Subsequent  to  the  adoption  of  Rule 
6e-2,  the  National  Association  of 
Insurance  Commissioners  adopted  the 


providOT  that  no  paymenl  to  the  depositor  of  or  the 
principal  underwriter  for  »uch  Inisl.  or  to  any 
afHiialed  person  of  such  depositor  or  underwrtier. 
shall  be  allowed  the  trustee  or  custo.-lian  as  an 
expense  f^xrept  thdt  provision  may  be  made  for  the 
payment  to  any  such  person  of  a  fee.  not  exceeding 
such  reasonable  amount  as  the  Commission  may 
pmscnbe  a  compensation  for  performing 
bn'iSckeeping  and  other  adoiinislrative  services  of  a 
character  aonnally  performed  by  the  trustee  or 
custodian  itselO. 

Section  27(cK2)  provides,  in  pertinent  part,  that 
It  shall  be  untawhil  for  any  registered  investment 
company  issuing  periodic  payment  plan 
cerlificalas.  or  for  any  depositor  of  or  underwriter 
for  such  company,  to  sell  any  such  certificate  unless 
the  proceeds  of  all  payments  on  such  certificates 
(except  such  amounts  as  are  deducted  for  sales 
load)  are  deposited  with  a  Iruslee  or  custodian 
having  specified  qualifications  and  are  held  by  such 
truslee  or  custodian  under  an  indenture  or 
agreement  containing  specified  provisions). 

4  Among  other  things.  Rule  Oe-2(bKl3)(iii) 
provides  an  exemption  from  Secticas  26(a)(2)  and 
27{cK2).  subject  to  certain  conditions  which 
Applicants  submit  that  they  satisfy 


1980  CSO  Tables.  Applicants  request 
exemptions  from  Section  27(a)(1)  and 
Rules  6e-2  (b)(1),  (b)(13)(i)  and  (c)(4),  to 
the  extent  necessary  to  permit  cost  of 
insurance  under  the  Annual  Premium 
Policies  to  be  calculated  for  purposes  of 
testing  compliance  with  the  Rule  based 
on  the  1980  CSO  Tables. 

3.  Applicants  represent  that  state 
insurance  laws  require  that  John 
Hancock  use  1980  CSO  Tables  in 
establishing  premium  rates  and 
determining  reserve  liabilities  for  the 
affiected  Annual  Premium  Policies,  and 
that  it  is  appropriate,  therefore,  that  in 
determining  what  is  deemed  to  be  sales 
load  under  the  Annual  Premium 
Policies,  the  deduction  for  the  cost  of 
insurance  be  based  upon  the  1980  CSO 
Tables  rather  than  the  1958  CSO  Tables. 

4.  Applicants  further  represent  that, 
for  the  most  part,  deduction  for  the  cost 
of  insurance  based  upon  the  1980  CSO 
Tables  will  result  in  lower  charges  and 
higher  policy  values  than  if  such 
deductions  were  based  upon  the  1958 
CSO  Tables.  Moreover.  Apphcants 
assert  that  the  mortahty  rates  reflected 
in  the  1980  CSO  Tables  more  nearly 
approach  the  mortality  experience 
which  will  pertain  to  the  Annual 
Premium  Policies. 

5.  Applicants  represent  that  for 
insureds  at  advanced  ages,  appropriate 
adjustments  will  be  made  in  the  sales 
charge  structure  to  ensure  that  the  9% 
standard  prescribed  by  Rule  6e- 
2(b)(13)(i)  will  be  met  over  the  expected 
lifetimes  of  such  insureds,  based  on  the 
1980  CSO  Tables. 

Applicants'  Conclusion 

Applicants  submit  that,  for  the 
reasons  and  upon  the  facts  set  forth 
above,  the  requested  exemptions  from 
Sections  2(a)(32).  2(a)(35),  22(c).  22(d). 
26(a)(2).  27(a)(1).  27(c)(1)  and  27(c)(2)  of 
the  1940  Act.  and  Rules  6e-2(b)(l).  6e- 
2(b)(12).  6e-2(b)(13),  6€^-2{c)(4),  and 
22C-1  thereunder — to  permit  the 
deduction  of  a  CDSL  under  the  Single 
Premium  Policies,  the  deduction  of  cost 
of  insurance  charges  from  Account 
values  under  the  Single  Premium 
Policies  and  the  Annual  Premium 
Policies,  and  the  use  of  the  1980  CSO 
Tables  in  determining  compliance  of  the 
Annual  Premium  Policies  with  the  1940 
Act  and  the  rules  promulgated 
thereunder — meet  the  standards  of 
Section  6(c)  of  the  1940  Act.  In  this 
regard,  the  Applicants  assert  that  the 
exemptions  are  necessary  and 
appropriate  in  the  public  interest  and 
consistent  with  the  protection  of 
investors  and  the  purposes  fairly 
intended  by  the  policies  and  provisions 
ofthe  1940  Act. 


For  the  SEC.  by  the  Division  of  Investment 
Management,  under  delegated  authority 
MATgvct  H.  McFu-land. 
Deputy  Secretary 

[FR  Doc.  93-22022  Filed  9-8-93;  845  ami 
■UJNG  CODE  WIO-OI-M 

[Rel.  No.  IC-19677;  File  No.  812-8528] 

Lincoln  Benefit  Life  Company,  et  al. 

September  2. 1993. 

AGENCY:  Securities  and  Exchange 

Commission  ("SEC"  or  the 

"Commission"). 

action:  Notice  of  Application  for 

Exemption  under  the  Investment 

Company  Act  of  1940  (the  "1940  Act"). 

APPLICANTS:  Lincoln  Benefit  Life 
Company  ("Lincoln  Benefit"),  Lincoln 
Benefit  Life  Variable  Annuity  Account 
(the  "Account")  and  Lincoln  Benefit 
Financial  Services,  Inc.  ("Lincoln 
Financial")  (collectively,  "Applicants"). 
RELEVANT  1940  ACT  SECTIONS:  Order 
requested  under  Section  6(c)  ofthe  1940 
Act  for  exemptions  from  sections 
26(a)(2)(C)  and  27(c)(2)  ofthe  1940  Act. 
SUMMARY  OF  APPLICATION:  Applicants 
seek  an  order  permitting  them  to  deduct 
a  daily  charge  from  the  assets  of  the 
Account  for  mortality  and  expenses 
risks  in  connection  with  the  offering  of 
certain  variable  annuity  contracts. 
FttJNG  DATE:  The  application  was  filed 
on  August  10, 1993. 

HEARING  OR  NOTIFICATION  OF  HEARING:  An 
order  granting  the  application  will  be 
issued  unless  the  Commission  orders  a 
hearing.  Interested  persons  may  request 
a  hearing  on  this  application  by  writing 
to  the  Swjetary  of  the  SEC  and  ser\'ing 
Applicants  with  a  copy  of  the  request, 
personally  or  by  mail.  Hearing  requests 
must  be  received  by  the  Commission  by 
5:30  p.m.  on  September  27,  1993  and 
should  be  accompanied  by  proof  of 
service  on  Applicants  in  the  form  of  an 
affidavit  or,  for  lawyers,  by  certificate. 
Hearing  requests  should  state  the  nature 
of  the  interest,  the  reason  for  the  request 
and  the  issues  contested.  Persons  may 
request  notification  of  the  date  of  a 
hearing  by  wTiting  to  the  Secretary  of 
the  SEC. 

ADDRESSES:  Secretary,  SEC.  450  Fifth 
Street.  NW..  Washington,  DC  20549. 
Applicants:  Carol  S.  Watson,  General 
Counsel,  Lincohi  Benefit  Life  Company. 
134  South  13th  Street.  Lincoln, 
Nebraska  68505. 

FOR  FURTHER  INFORMATION  CONTACT: 
Bartbara  J.  Whisler.  Attorney,  or 
Wendell  M.  Faria.  Deputy  Chief,  both  at 
(202)  272-2060.  Office  of  Insurance 
Products,  Division  of  Investment 
Management. 
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SUPPLEMENTARY  INFORMATION:  Following 
is  a  summary  of  the  application,  the 
complete  application  is  available  for  a 
fee  from  the  Public  Reference  Branch  of 
the  SEC. 

Applicants'  Representations 

1.  Lincoln  Benefit,  a  stock  life 
insurance  company  organized  under  the 
laws  of  Nebraska,  is  a  wholly  owned 
subsidiary  of  Allstate  Life  Insurance 
Company.  Allstate  Life  Insurance 
Company  is  an  Illinois  corporation 
wholly  owned  indirectly  by  The  Allstate 
Corporation.  Approximately  80.1%  of 
the  common  stock  of  The  Allstate 
Corporation  is  indirectly  owned  by 
Sears,  Roebuck  &  Co. 

2.  The  Account,  established  by 
Lincoln  Benefit  on  August  3, 1992  as  a 
segregated  asset  account  under  Nebraska 
law,  serves  as  a  funding  medium  for 
certain  flexible  premiimi  individual 
deferred  variable  annuity  contracts  (the 
"Contracts").  The  apphcation  states  that 
the  Account  meets  the  definition  of  a 
"separate  account"  under  the  federal 
securities  laws.  The  Account  is 
registered  with  the  Commission  imder 
the  1940  Act  as  a  unit  investment  trust. 
The  application  incorporates  by 
reference  the  registration  statement, 
currently  on  file  with  the  Commission 
(File  No.  33-66786),  for  the  Account. 

3.  Purchase  payments  may  be 
allocated  to  one  or  more  subaccounts  of 
the  Account,  as  designated  by  the  owner 
of  a  Contract.  Each  subaccount  of  the 
Account  wiU  invest  in  shares  of  a 
registered  open-end  management 
investment  company. 

4.  Lincobi  Financial,  a  wholly  owned 
subsidiary  of  Lincoln  Benefit,  is  the 
distributor  of  the  Contracts.  Lincoln 
Financial  is  registered  as  a  broker-dealer 
imder  the  Securities  Exchange  Act  of 
1934.  as  amended.  Applicants  represent 
that  Lincoln  financial  will  also  be  a 
member  of  the  National  Association  of 
Securities  Dealers,  Inc.  prior  to  the 
offering  and  selling  of  any  Contract. 

5.  The  Contracts  are  available  for 
retirement  plans  which  qualify  for 
federal  tax  advantages  under  the 
Internal  Revenue  Code  and  for  those 
plans  which  do  not  qualify  for 
advantageous  treatment.  The  Contracts 
require  a  minimxim  initial  premium 
payment  of  $1,200.  Additional  premium 
payments  must  be  in  amoimts  of  at  least 
$100. 

6.  If  the  ovnier  of  a  Contract  dies  prior 
to  the  annuity  date  and  the  Contract  is 
in  force,  Lincoln  Benefit  will,  upon 
receipt  of  due  proof  of  death,  pay  a 
death  benefit.  At  a  minimum,  the  death 
benefit  is  equal  to  the  greater  of:  (a)  All 
purchase  payments  less  prior 
withdrawals,  acoimulated  at  4%  per 


year  prior  to  at  Ained  age  8(  of  the 
owner  of  the  Contract,  and  at  0%  per 
year  thereafter  [the  "Floor  ^'^alue");  or 
(b)  the  Contrac.  value  less  applicable 
premium  tax.  If  the  Contract  value  on 
the  seventh  Contract  anniversary  is 
greater  than  th3  Floor  Value,  the  Floor 
Value  will  be  increased  to  the  level  of 
the  Contract  vtlue.  If  this  increase 
occurs,  Floor  \'alue  for  the  eighth 
Contract  year  end  for  subsequent  years 
will  then  be  calculated  using  the 
increased  valus.  The  Contract  owner 
may  select  the  form  of  annuity  from  four 
annuity  option  s  described  :ji  the 
registration  stetement  for  the  Account. 

7.  One  trans  er  among  subaccoimts  is 
permitted  morthly  withou  charge.  For 
each  transfer  aoiong  subaa;ounts  in 
excess  of  once  monthly,  a  transfer  fee  of 
$25  is  assessec.  Lincoln  Benefit  is 
currently  waiving  this  fee. 

8.  Applicants  impose  an  annual 
Contract  main  enance  charge  of  $25  per 
Contract  year.  Applicants  ^^arantee  that 
this  charge  wi  1  not  increase  and  state 
that  the  charg(  reimburses  Lincoln 
Benefit  for  ex|  enses  incun-ed  in 
maintaining  tl  e  Contracts.  This  charge 
will  be  deducted  on  each  Contract 
anniversary  prior  to  the  annuity  date, 
but  is  not  imp  3sed  during  the  annuity 
period.  If  a  Contract  is  smrendered,  the 
charge  is  asse:  sed  as  of  the  sunender 
date  without  tiroration. 

9.  Lincoln  E  enefit  deducts  an 
administrative  expense  charge  equal  to 
an  annual  effective  rate  of  .15%  of  the 
net  asset  of  th )  subaccount.  The 
application  stites  that  thif  charge  will 
compensate  L  ncoln  Benefit  for 
administering  the  Contracts  and  the 
Account.  This  charge  is  assessed  during 
both  the  acciunulation  and  the  annuity 
periods. 

10.  A  contii  gent  deferred  sales  charge 
(the  "Sales  Charge")  of  up  to  7%  of  the 
amount  withdrawn  is  imposed  on 
certain  surren  ders  or  witfc  drawals  of 
Contract  valun.  No  Sales  Charge  is 
appUed  on  aniuitization  or  on  the 
payment  of  a  ieath  bene£t  unless  the 
settlement  op  ion  chosen  is  payment 
over  a  period  :»rtain  of  less  than  five 
years.  The  Sa'es  Charge  is  deducted 
from  the  Contract  value  rjraaining  after 
withdrawal  so  that  the  reduction  in 
Contract  valu )  as  a  result  of  a 
withdrawal  will  be  greater  than  the 
withdrawal  amount  requ'ssted.  Amounts 
obtained  fron  impositior  of  the  Sales 
Charge  will  hj  used  to  pey  sales 
commissions  and  other  promotional  or 
distribution  expenses  asswuated  with 
the  marketing  of  the  Con^cts. 

11.  Lincoln  Benefit  wiJ  impose  a 
daily  charge  t  qual  to  an  tinnual  effiactive 
rate  of  1.25%  of  the  valua  of  the  net 
assets  of  the  yiccount  to  compensate 


Lincoln  Benefit  for  bearing  certain 
mortahty  and  expense  risks  in 
connection  with  the  Contracts. 
Approximately  .85%  of  the  1.25% 
charge  is  attributable  to  mortality  risk, 
and  approximately  .40%  is  attributable 
to  expense  risk.  Applicants  represent 
that  the  charge  for  mortality  and 
expense  risks  will  not  increase.  If  the 
mortahty  and  expense  risk  charge  is 
insufficient  to  cover  actual  costs  and 
assumed  risk,  Lincoln  Benefit  will  bear 
the  loss.  Conversely,  if  the  charge 
exceeds  costs,  this  excess  will  be  profit 
to  Lincoln  Benefit.  If  Lincoln  Benefit 
realizes  a  gain  from  the  charge  for 
mortality  and  expense  risks,  the  amount 
of  such  gain  may  be  used  in  the 
discretion  of  Lincoln  Benefit 

12.  AppUcants  state  that  the  mortality 
risk  borne  by  Lincoln  Benefit  consists 
of:  (a)  Bearing  the  risk  that  the  fife 
expectancy  of  an  annuitant  will  be 
greater  than  that  assumed  in  the 
guaranteed  annuity  purchase  rates;  (b) 
waiving  the  Sales  Charge  upon  the 
death  of  a  Contract  owner;  and  (c) 
providing  a  death  benefit  prior  to  the 
annuity  date.  AppUcants  state  that  the 
expense  risk  assumed  by  Lincoln 
Benefit  is  the  risk  that  the  costs  of 
administering  the  Contracts  and  the 
Account  will  exceed  amounts  received 
by  Lincoln  Benefit  through  imposition 
of  the  Contract  administration  charge 
and  the  administrative  expense  charge. 

Applicants'  Legal  Analysis  and 
Conditions 

1.  AppUcants  request  that  the 
Commission,  pursuant  to  section  6tc]  of 
the  1940  Act,  grant  the  exemptions  from 
sections  26(a)(2)(C)  and  27(c)(2)  of  the 
1940  Act  in  connection  with 
Applicants'  assessment  of  the  daily 
chaise  for  the  mortaUty  and  expense 
risks.  Sections  26(a)(2)(C)  and  27(c)(2)  of 
the  1940  Act,  in  pertinent  part,  prohibit 
a  registered  imit  investment  trust  and 
any  depositor  thereof  or  imderwriter 
therefor  from  selling  periodic  payment 
plan  certificates  imless  the  proceeds  of 
all  pajments  (other  than  sales  load)  are 
deposited  with  a  qualified  bank  as 
trustee  or  custodian  and  held  under 
arrangements  which  prohibit  any 
pa\Tnent  to  the  depositor  or  principal 
imderwriter  except  a  fee,  not  exceeding 
such  reasonable  amount  as  the 
Commission  may  prescribe,  for 
performing  bookkeeping  and  other 
administrative  services  of  a  character 
normaUy  performed  by  the  bank  itself. 

2.  Applicants  assert  that  the  charge  for 
mortaUty  and  expense  risks  is 
reasonable  in  relation  to  the  risks 
assxmied  by  Lincoln  Benefit  under  the 
Contracts. 
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3.  Applicants  represent  that  the 
charge  of  1.25%  for  the  mortality  and 
expense  risks  assumed  by  Lincobi 
Benefit  is  within  the  range  of  industry 
practice  with  respect  to  comparable 
annuity  products.  Applicants  state  that 
this  representation  is  based  upon  their 
analysis  of  publicly  available 
information  about  similar  industry 
practices,  taking  into  consideration  such 
factors  as:  current  charge  levels;  charge 
level  guarantees;  benefits  provided;  and 
guaranteed  aimuity  rates.  Applicants 
represent  that  Lincoln  Benefit  will 
maintain  at  its  home  office,  available  to 
the  Commission,  a  memorandum  setting 
forth  in  detail  the  methodology  used  in 
determining  that  the  level  of  risk 
charges  is  within  the  range  of  industry 
practice. 

4.  Applicants  represent  that  Lincoln 
Benefit  has  concluded  that  there  is  a 
reasonable  likelihood  that  the  proposed 
distribution  financing  arrangement  will 
benefit  the  Account  and  the  Contract 
owners.  The  basis  for  such  conclusion  is 
set  forth  in  a  memorandum  which  will 
be  maintained  by  Lincoln  Benefit  and 
will  be  made  available  to  the 
Commission. 

5.  Lincoln  Benefit  also  represents  that 
the  Account  will  invest  only  in 
management  investment  companies 
which  undertake,  in  the  event  such 
company  adopts  a  plan  under  Rule  12b- 
1  of  the  1940  Act  to  finance  distribution 
expenses,  to  have  such  plan  formulated 
and  approved  by  the  company's  board 
of  directors,  a  majority  of  whom  are  not 
interested  persons  of  such  company 
within  the  meaning  of  the  1940  Act. 

Conclusion 

Applicants  assert  that  for  the  reasons 
and  upon  the  facts  set  forth  above,  the 
requested  exemptions  from  sections 
26(a)(2)(C)  and  27(c)(2)  of  the  1940  Act 
are  necessary  and  appropriate  in  the 
public  interest  and  consistent  with  the 
protection  of  investors  and  the  purposes 
fairly  intended  by  the  policy  and 
provisions  of  the  1940  Act. 

For  the  Commission,  by  the  Division  of 
Investment  Management,  pursuant  to 
delegated  authority. 

Margaret  H.  McFarUnd. 

Depu  ty  Secretary. 

IFR  Doc.  93-21951  Filed  9-8-93;  8:45  ami 
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Providentmutual  Life  and  Annuity 
Company  of  Americe,  at  al. 

September  2.  1993. 

AGENCY:  Securities  and  Exchange 

Commission  (the  "SEC"  or 

Commission). 

ACTION:  Notice  of  application  for  an 

Order  under  the  Investment  Company 

Act  of  1940  (the  "Act"). 

APPtJCANTS:  Providentmutual  Life  and 
Aimuity  Company  of  America 
"(PLACA").  Providentmutual  Variable 
Ajonuity  Separate  Account  (the  "PLACA 
Account")  Provident  Mutual  Life 
Insurance  Company  of  Philadelphia 
("PMUC").  Provident  Mutual  Variable 
Aimuity  Separate  Account  (the  "PMLIC 
Account"),  and  PML  Securities 
Company  (together,  the  "Applicants"). 
f^LEVANT  1940  ACT  SECTIONS:  Order 
requested  under  Section  6(c)  for 
exemptions  from  Sections  26(a)(2)  and 
27(c)(2). 

SUMMARY  OF  APPUCATION:  AppUcants 
seek  an  order  to  permit  the  deduction  of 
a  mortality  and  expense  risk  charge 
from  the  assets  of  the  Accounts  under 
certain  variable  annuity  contracts 
described  below  (the  "Contracts"). 
FILING  DATE::  The  application  was  filed 
on  July  2, 1993  and  amended  on  August 
27. 1993. 

HEARING  Oft  NOTIFICATION  OF  HEARING:  An 
order  granting  the  application  will  be 
issued  unless  the  Commission  orders  a 
hearing.  Interested  persons  may  request 
a  hearing  by  writing  to  the  Secretary  of 
the  SEC  and  serving  Applicants  with  a 
copy  of  the  request,  personally  or  by 
mail.  Hearing  requests  must  be  received 
by  the  Commission  by  5:30  p.m.  on 
September  27. 1993  and  should  be 
accompanied  by  proof  of  service  on 
Applicants  in  the  form  of  an  affidavit  or. 
for  lawyers,  a  certificate  of  service. 
Hearing  requests  shoulu  state  the  nature 
of  the  writer's  interest,  the  reason  for  the 
request  and  the  issues  contested. 
Persons  may  request  notification  of  a 
hearing  by  writing  to  the  Secretary  of 
the  SEC. 

ADDRESSES:  Secretary.  Securities  and 
Exchange  Commission,  450  Fifth  Street. 
NW..  Washington.  DC  20549. 
Applicants,  Ptovidentmutual  Lifia  and 
Annuity  Company  of  America,  1600 
Market  Street.  Philadelphia, 
Pennsylvania  19103. 
FOR  FURTHER  INFORMATION  CONTACT: 
Cindy  J.  Rose.  Financial  Analyst,  or 
Wendell  M.  Faria.  Deputy  Chief,  on 
(202)  272-2060  Office  of  Insurance 
Products,  Division  of  Investment 
Management 


SUPPtXMENTARY  INFORMATION:  Following 
is  a  summary  of  the  application;  the 
complete  application  is  available  for  a 
fee  from  the  Commission's  Public 
Reference  Branch. 

Applicants'  Representations 

1.  PLACA  is  a  stock  life  insurance 
company  chartered  imder  Pennsylvania 
law  in  1958  and  authorized  to  transact 
life  insurance  and  annuity  business  in 
the  District  of  Columbia  and  all  states 
other  than  New  York  and  Maine. 
PLACA  is  a  wholly  owned  subsidiary  of 
PMUC. 

PMLIC  is  a  mutual  insurance 
company  chartered  under  Pennsylvania 
law  in  1865  and  authorized  to  transact 
life  and  annuity  business  in  all  states 
and  the  District  of  Columbia. 

PLACA  is  the  depositor  and  sponsor 
of  the  PLACA  Account,  and  PMLIC  is 
the  depositor  and  sponsor  of  the  PMLIC 
Account. 

2.  The  PLACA  Account  was 
established  by  PLACA  as  a  separate 
investment  account  under  Pennsylvania 
insxirance  law  on  May  9, 1991,  as  a 
funding  medium  for  variable  annuity 
contracts.  The  PMLIC  Account  was 
established  by  PMLIC  as  a  separate 
investment  account  under  Pennsylvania 
insurance  law  on  October  19, 1992.  as 

a  funding  vehicle  for  flexible  premium 
variable  annuity  contracts. 

3.  PML  Securities  will  serve  as  the 
distributor  and  principal  underwriter 
for  the  Contracts.  PML  is  a  wholly 
owned  indirect  subsidiary  of  PMLIC.  is 
registered  with  this  Commission  under 
the  Seciirities  Exchange  Act  of  1934  as 
a  broker-dealer,  and  is  a  member  of  the 
National  Association  of  Securities 
Dealers,  Inc. 

4.  The  Contracts  are  individual 
flexible  premium  deferred  variable 
annuity  contracts.  The  Contracts  may  be 
purchased  on  a  non-tax  qualified  basis 
("Nonqualified  Contracts")  or  they  may 
be  purchased  and  used  in  connection 
witn  retirement  plans,  including 
retirement  programs  described  in 
Section  401(a)  or  Section  403(b)  of  the 
Internal  Revenue  Code  of  1986,  as 
amended  (the  "Code") ,  or  as  individual 
retirement  annuities  that  qualify  for 
favorable  federal  income  tax  treatment 
under  Section  408  of  the  Code 
("Qualified  Contracts").  The  Contracts 
reqxiire  a  minimum  initial  premium 
payment  of  at  least  $2,000.  Subsequent 
premium  payments  must  be  at  least 
$100  for  Nonqualified  Contracts  and  $50 
for  Qualified  Contracts. 

5.  The  PLACA  and  PMLIC  Accounts 
will  each  have  16  subaccounts.  The  * 
Subaccounts  of  each  of  the  PLACA  and 
PMLIC  Accounts  will  invest  exclusively 
in  the  shares  of  a  designated  investment 
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portfolio  (each  a  "Portfolio",  of  one  of 
the  following  investment  companies 
registered  with  the  Commission  as 
series  management  companies  under  the 
Act:  (1)  the  Market  Street  Fund,  Inc.  (the 
"Market  Street  Fund");  (2)  the  Variable 
Insurance  Products  Fund  (the  "VIP 
Fund");  (3)  the  Variable  Insurance 
Products  Fund  II  (the  "VIP  Fund  II");  (4) 
the  Scudder  Variable  Life  Investment 
Fund  (the  "Scudder  VLI  Fund");  (5)  the 
Quest  for  Value  Accumulation  Trust 
(the  "Quest  for  Value  Trust");  and  (6) 
the  Dreyfus  Variable  Investment  Fund 
(the  "Dreyfus  Variable  Fund") 
(collectively  the  "Funds"). 

6.  The  Contract  ovvTier  can  allocate 
*  premium  payments  to  one  or  more 

Subaccoimts,  each  of  which  will  invest 
in  a  corresponding  Portfolio  of  the 
Fimds.  The  Contract  owner  can  also 
allocate  premium  payments  to  the 
PLACA  Guaranteed  Account  or  the 
PMLIC  Guaranteed  Account,  depending 
upon  which  company  issues  the 
Contract,  and  such  payments  will  be 
credited  with  interest  as  provided  for  in 
the  Contracts.  The  Guaranteed  Account 
for  each  company  is  part  of  that 
company's  general  account. 

7.  In  the  event  that  an  annuitant  dies 
prior  to  the  end  of  the  sixth  Contract 
Year,  a  death  benefit  is  payable  upon 
receipt  of  due  proof  of  death  as  well  as 
proof  that  the  annuitant  died  prior  to 
the  maturity  date. 

8.  An  annual  contract  maintenance 
fee  of  $30  will  be  deducted  from  the 
Contract  account  value  on  each  Contract 
anniversary  prior  to  and  including  the 
maturity  date  (and  upon  a  full  surrender 
or  on  the  maturity  date  if  other  than  a 
Contract  anniversary)  to  compensate  it 
for  administrative  services  provided  to 
Contract  owmers.  This  fee  i«  guaranteed 
not  to  increase  for  the  duration  of  the 
Contract  and  is  only  applicable  prior  to 
and  including  the  maturity  date. 

9.  A  daily  charge  equal  to  an  effective 
annual  rate  of  .15%  of  the  value  of  net 
assets  in  each  Account  will  also  be 
imposed  by  PLACA  and  PMLIC  to 
compensate  each  of  them  for  certain 
administrative  services  provided  to 
Contract  owners.  This  fee  is  guaranteed 
not  to  increase  for  the  duration  of  the 
Contract  and  is  only  applicable  prior  to 
the  maturity  date. 

10.  A  $25  charge  under  the  Contracts 
will  be  imposed  for  the  thirteenth  and 
each  subsequent  transfer  request  made 
by  the  Contract  owner  during  a  single 
Contract  year  prior  to  the  maturity  date. 
Transfers  made  pursuant  to  the  dollar 
cost  averaging  program  do  not  count 
toward  the  twelve  transfers  permitted 
each  Contract  year  without  imposition 
of  the  transfer  charge.  This  charge  is 


guaranteed  net  to  increase  for  the 
duration  of  the  Contract. 

11.  Applicants  represent  that  these 
administrativ  3  charges  u  ill  be  deducted 
in  reliance  on  Rule  26a-l  under  the  Act 
and  that  each  represents  reimbursement 
only  for  admi.iislration  costs  expected 
to  be  incurrec  over  the  1;  fe  of  the 
Contract.  PL/  CA  and  PMLIC  neither 
anticipate  nor  intend  to  make  any  profit 
from  the  charges. 

12.  In  ordei  to  permit  investment  of 
the  entire  preiuum  payment  (less  any 
applicable  premium  taxes),  neither 
PLACA  nor  PVILIC  currently  deducts 
sales  charges  at  the  time  of  investment. 
However,  a  contingent  deferred  sales 
charge  of  up  to  6%  of  the  amount 
withdrawn  is  imposed  en  certain  full 
surrenders  or  partial  withdrawals  of 
Contract  account  value  during  the  first 
six  Contract  }ears  to  cover  expenses 
relating  to  tht  sales  of  the  Contracts, 
including  corimissions  to  registered 
representatives  and  other  promotional 
expenses.  Th'j  aggregate  contingent 
deferred  sale?  charges  are  guaranteed 
never  to  excexl  8.5%  o"the  premium 
payments. 

During  the  first  Contract  year,  any 
amoimts  surr  mdered  o"  withdrawn  are 
subject  to  the  continger  t  deferred  sales 
charge.  After  'he  first  Contract  year,  the 
portion  of  tht  first  and  second 
withdrawals :  n  a  contrt.ct  year  equal  to 
10%  or  less  of  the  Contract  account 
value  as  of  th )  beginning  of  the  Contract 
year  is  not  su  jject  to  the  sales  charge. 
Systematic  w  thdrawals  are  also  not 
subject  to  a  contingent  deferred  sales 
charge,  regarc:less  of  when  such 
v\rithdrawals  ire  made.  However, 
notwithstand  ng  the  rules  ordinarily 
governing  the  imposition  of  the 
siirrender  chcrge,  any  other  withdrawal 
in  a  year  in  w  hich  the  systematic 
withdrawal  p  Ian  is  being  utilized  will 
be  subject  to  a  surrender  charge. 

13.  Neither  PLACA  nor  PMLIC 
anticipates  that  the  contingent  deferred 
sales  charges  will  generate  sufficient 
revenues  to  p  ly  the  cost  of  distributing 
the  Contracts  if  these  charges  are 
insufficient  Xn  cover  PLACA's  or 
PMLIC's  expenses,  the  deficiency  will 
be  met  from  each  company's  general 
account  asset ;,  which  -nay  include 
amounts  den  /ed  bom  the  charge  for 
mortality  and  expense  risks  discussed 
below. 

14.  A  daily  charge  is  imposed  by  each 
PLACA  and  FMLIC  to  compensate  it  for 
bearing  certain  mortality  and  expense 
risks  in  conne  ction  with  the  Contracts. 
This  charge  i(  equal  to  an  effective 
annual  rate  o!  1.25%  of  the  value  of  the 
net  assets  in  t  le  Account  and  only 
applies  prior  o  and  including  the 
maturity  date  Of  that  amount. 


approximately  .70%  is  attributable  to 
mortality  risk,  and  approximately  .55% 
is  attributable  to  expense  risk.  PLACA 
and  PMLIC  each  guarantees  that  this 
charge  will  never  exceed  1.25%.  If  the 
mortality  and  expense  risk  charge  is 
insufficient  to  cover  PLACA's  or 
PMLIC's  actual  costs  and  assumed  risks, 
the  loss  will  fall  on  PLACA  or  PMLIC. 
Conversely,  if  the  charge  is  more  than 
sufficient  to  cover  costs,  any  excess  will 
be  profit  to  either  PLACA  or  PMLIC. 
PLACA  and  PMLIC  each  currently 
anticipates  a  profit  from  this  charge. 

15.  The  mortality  risk  borne  by  each 
of  PLACA  and  PMLIC  arises  from  its 
contractual  obligation  to  make  annuity 
payments  (determined  in  accordance 
with  the  annuity  tables  and  other 
provisions  contained  in  the  Contract) 
regardless  of  how  long  all  annuitants  or 
any  individual  annuitant  may  live. 

16.  The  expense  risk  assumed  by  each 
of  PLACA  and  PMLIC  is  the  risk  that 
PLACA's  or  PMLIC's  actual 
administration  costs  will  exceed  the 
amount  recovered  through  the  Contract 
administrative  charges. 

17.  PLACA  and  PMLIC  each  also 
incurs  a  risk  in  connection  with  the 
death  benefit  guarantee.  Upon  the 
annuitant's  death  before  the  end  of  the 
sixth  Contract  Year,  PLACA  or  PMUC 
will  pay  the  greater  of  (a)  the  Contract 
account  value,  or  (b)  premium  payments 
(net  of  withdrawals,  including 
applicable  surrender  charges).  Upon  the 
annuitant's  death  after  the  end  of  the 
sixth  Contract  year  but  before  the 
maturity  date,  PLACA  or  PMLIC  will 
pay  the  greatest  of  (1)  the  Contract 
account  value  as  of  the  end  of  the  sixth 
Contract  year  less  any  subsequent 
partial  withdrawals,  (2)  the  Contract 
account  value  on  the  date  of  receipt  of 
due  proof  of  death,  and  (3)  the  premium 
payments  (net  of  withdrawals,  including 
any  surrender  charges).  There  is  no 
extra  charge  for  this  guarantee. 

18.  PLACA  will  deduct  the  aggregate 
premium  taxes  paid  on  behalf  ofa 
particular  Contract  either  (a)  from 
premiums  as  they  are  received,  or  (b) 
from  the  Contract  proceeds  upon  (i)  a 
withdrawal  from  or  full  surrender  of  a 
Contract,  or  (ii)  application  of  the 
proceeds  to  a  payment  option.  Premium 
taxes  currently  range  up  to  3.5%. 

Applicant's  Legal  Analysis  and 
Conditions 

1.  Section  26(a)(2)(C)  provides  that  no 
payment  to  the  depositor  of.  or  principal 
underwriter  for,  a  registered  tmit 
investment  trust  shall  be  allowed  the 
trustee  or  custodian  as  an  expense 
except  compensation,  not  exceeding 
such  reasonable  amount  as  the 
Commission  may  prescribe,  for 
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perfonning  bookkeeping  and  other 
administrative  duties  normally 
perfonned  by  the  trustee  or  custodian. 
Section  27(cK2)  prohibits  a  registered 
investment  company  or  depositor  or 
underwriter  for  such  company  from 
selling  periodic  payment  plan 
certificates  unless  the  proceeds  of  all 
payments  on  such  certificates,  other 
than  sales  loads,  are  deposited  with  a 
trustee  or  cvistodian  having  the 
qualifications  prescribed  in  section 
26(a)(1),  and  are  held  by  such  trustee  or 
custodian  under  an  agreement 
containing  substantially  the  provisions 
required  by  sections  26(a)(2)  and 
26(a)(3)  of  the  Act.  Applicants  request 
exemptions  from  sections  26(a)(2)  and 
27(c)(2)  to  the  extent  necessary  to 
permit  the  deduction  of  a  mortality  and 
expense  risk  charge  from  the  assets  of 
the  Accounts. 

2.  Applicants  submit  that  each  of 
PLACA  and  PMLIC  is  entitled  to 
reasonable  compensation  for  its 
assumption  of  mortality  and  expense 
risks.  Applicants  represent  that  the 
charge  of  1.25%  under  the  Contracts 
made  for  mortality  and  expense  risks  is 
consistent  with  the  protection  of 
investors  because  it  is  a  reasonable  and 
proper  insurance  charge.  As  described 
above,  in  return  for  this  amount  each  of 
PLACA  and  PMLIC  guarantees  certain 
risks  in  the  Contracts.  The  mortality  and 
expense  risk  charge  is  a  reasonable 
charge  to  compensate  PLACA  and 
PMUC  for  the  risk  that  annuitants  under 
the  Contracts  will  live  longer  than  has 
been  anticipated  in  setting  the  annuity 
rates  guaranteed  in  the  Contracts,  for  the 
risk  that  the  Contract  account  value  will 
be  less  than  the  death  benefit,  and  for 
the  risk  that  administrative  expenses 
will  be  greater  than  amounts  derived 
from  the  Contract  administrative 
charges. 

3  PLACA  and  PMUC  each  represeiits 
that  the  charge  of  1.25%  for  mortality 
and  expense  risks  assumed  by  PLACA 
and  PMLIC  is  writhin  the  range  of 
industry  practice  with  respect  to 
comparable  annuity  products.  This 
representation  is  based  upon  PLACA's 
and  PMLIC's  analysis  of  publicly 
available  information  about  similar 
indiostry  products,  taking  into 
consideration  such  factors  as  cvurenl 
charge  levels,  the  existence  of  charge 
level  guarantees,  and  guaranteed 
annuity  rates.  PLACA  and  PMLIC  will 
each  maintain  at  its  administrative 
offices,  available  to  the  Commission,  a 
memorandum  setting  forth  in  detail  the 
products  analyzed  in  the  course  of,  and 
the  methodology  and  results  of,  its 
comparative  survey. 

4.  Applicants  acknowledge  that  the 
proceeds  of  surrender  charges  may  be 


insufficient  to  cover  all  costs  relating  to 
the  distribution  of  the  Contracts. 
Applicants  also  acknowledge  that  if  a 
profit  is  realized  from  the  mortality  and 
expense  risk  charge,  all  or  a  portion  of 
such  profit  may  be  viewed  by  the 
Commission  as  being  offset  by 
distribution  expenses  not  reimbursed  by 
the  sales  charge. 

5.  Each  of  PLACA  and  PMLIC  has 
concluded  that  there  is  a  reasonable 
likelihood  that  the  proposed 
distribution  financing  arrangements  will 
benefit  the  PLACA  and  PMLIC  Account 
and  the  Contract  owners.  The  basis  for 
such  conclusion  is  set  forth  in  a 
memorandum  which  will  be  maintained 
by  each  of  PLACA  and  PKfUC  at  its 
administrative  offices  and  will  be 
available  to  the  Commission. 

6.  Each  of  PLACA  and  PMLIC  also 
represents  that  the  PLACA  and  PMLIC 
Accounts  will  only  invest  in 
management  investment  companies 
which  undertake,  In  the  event  such 
company  adopts  a  plan  under  Rule  12b- 
1  to  finance  distribution  expenses,  to 
have  a  board  of  directors  (or  trustees),  a 
majority  of  whom  are  not  interested 
persons  of  the  company,  formulate  and 
approve  any  such  plan  under  Rule  12b- 
1. 

7.  For  the  reasons  set  forth  above. 
Applicants  believe  that  the  exemptions 
requested  ere  necessary  and  appropriate 
in  the  public  interest  and  consistent 
with  the  protection  of  investors  and  the 
purposes  fairly  intended  by  the  policy 
and  provisions  of  the  Act. 

For  the  Commission,  by  the  Division  of 
Investment  Management,  under  delegated 
authority. 

Margaret  H.  McFarlcnd. 
Deputy  Secreiary. 
(FR  Doc.  93-22020  Filed  9-»-93:  8:45  amj 
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Filings  Under  the  Public  Utility  Holding 
Company  Act  of  1935  ('Act") 

September  3, 1993. 

Notice  Is  hereby  given  that  the 
following  fillng(s)  has/have  been  made 
with  the  Commission  pursuant  to 
provisions  of  the  Act  and  rules 
promulgated  thereunder.  All  interested 
persons  are  referred  to  the  application(s) 
and./or  declaration{s)  for  complete 
statements  of  the  proposed 
transaction(s)  summarized  below.  The 
application(s)  and/or  declaration(s)  and 
any  amendments  thereto  is/are  available 
for  public  inspection  through  the 
Commission's  Office  of  Public 
Reference. 


Interested  persons  wishing  to 
comment  or  request  a  hearing  on  the 
application(s)  and/ or  declaration(s) 
should  submit  their  views  in  writing  by 
September  27, 1993.  to  the  Secretary. 
Securities  and  Exchange  Commission, 
Washington.  DC  20549,  and  serve  a 
copy  on  the  relevant  applicant(s)  and/or 
declarant{s)  at  the  address(es)  specified 
below.  Proof  of  service  (by  affidavit  or, 
in  case  of  an  attorney  at  law,  by 
certificate)  should  be  filed  with  the 
request.  Any  request  for  hearing  shall 
identify  specifically  the  issues  of  fact  or 
law  that  are  disputed.  A  person  who  so 
requests  will  be  notified  of  any  hearing, 
if  ordered,  and  will  receive  a  copy  of 
any  notice  or  order  issued  in  the  matter. 
After  said  date,  the  application(s)  and/ 
or  declaration{s),  as  filed  or  as  amended, 
may  be  granted  and/or  permitted  to 
become  effective. 

Southwestern  Electric  Power  Company 
(70-8239) 

Southwestern  Electric  Power 
Company  ("SWEPCO").  428  Travis 
Street,  Shreveport.  Louisiana  71101,  a 
public-utility  subsidiary  company  of 
Central  and  South  West  Corporation,  a 
registered  holding  company,  has  filed  a 
declaration  under  sections  6(a)  and  7  of 
the  Act  and  rules  50  and  50(a)(5) 
thereunder. 

SWEPCO  proposes  to  issue  and  sell  in 
one  or  more  series,  from  time  to  time 
through  December  31, 1994.  first 
mortgage  bonds  ("New  Bonds")  in  an 
aggregate  principal  amount  up  to  $125 
million  with  maturities  of  not  less  than 
five  nor  more  than  forty  years.  SWEPCO 
estimates  that  the  New  Bonds  will  be 
issued  at  an  interest  rate  between  4  V2% 
and  8V2%  depending  on  market 
conditions  and  maturity,  and  in  no 
event  will  the  interest  rate  on  the  New^ 
Bonds  exceed  11%. 

The  New  Bonds  will  be  issued  under 
SWEPCO's  indenture  dated  February  1. 
1940,  as  amended  and  supplemented 
("Indenture")  and  secured  by  a  first  lien 
on  substantially  all  of  the  properties 
now  owned  and  hereafter  acquired, 
except  for  properties  specifically 
excepted  from  such  liens. 

The  proceeds  from  the  sale  of  the  New 
Bonds  will  be  used  principally  to  repay 
outstanding  short-term  borrowings  of 
SWEPCO.  A  portion  of  the  proceeds 
from  the  sale  of  the  New  Bonds  may 
also  baused  to  redeem  all  or  a  portion 
of  one  or  more  series  of  SWEPCO's 
outstanding  first  mortgage  bonds  ("Old 
Bonds").  Any  net  proceeds  not  used  for 
the  repa3nnent  of  outstanding  short-term 
borrowings  or  for  the  redemption  of  the 
old  Bonds  will  be  used  for  other  general 
corporate  purposes,  including 
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SVVEPCO's  ongoing  general  construction 
and  maintenance  program. 

By  order  dated  September  9, 1992 
(HCAR  No.  25624)  ("Previous  Order"), 
the  Commission  authorized  SWEPCO  to 
issue  and  sell  first  mortgage  bonds  in  an 
aggregate  principal  amount  of  up  to 
$320  million  in  one  or  more  series  from 
time  to  time  through  December  31, 
1994.  As  of  August  6, 1993,  under 
authority  of  the  Previous  Order, 
SWEPCO  had  issued  and  sold  first 
mortgage  bonds  in  an  aggregate 
principal  amount  of  $230  million.  The 
remaining  $90  million  of  first  mortgage 
bonds  authorized  to  be  issued  under  the 
Previous  Order  may  be  issued  in 
connection  with  refunding  transactions, 
including  the  repayment  of  all  or  a 
portion  of  SVVEPCO's  outstanding  $50 
million  variable  rate  bank  loan  due  June 
15,  1997,  and  to  repay  outstanding 
short-term  borrowing  or  for  other 
general  corporate  purposes.  The 
authority  requested  herein  is  in  addition 
to  the  authority  granted  in  the  Previous 
Order. 

SWEPCO  requests  authority  to  sell  the 
New  Bonds  either  pursuant  to 
competitive  bidding  or  in  negotiated 
transactions  with  underwriters  or 
agents.  SWEPCO  also  seeks 
authorization  from  the  Commission  to 
issue  the  New  Bonds  with  terms  which 
deviate  from  the  provisions  contained  in 
the  Commission's  Statement  of  Policy 
Regarding  First  Mortgage  Bonds,  as 
amended,  (HCARNos.  13105  and 
16369).  The  New  Bonds  may  include 
terms  which  (i)  Umit  SWEPCO's  ability 
to  redeem  or  refund  the  New  Bonds  for 
a  period  of  up  to  fifteen  years,  (ii)  do  not 
include  a  sinking  fund  or  retirement 
fund  requirement,  and/or  (iii)  do  not 
restrict  SWEPCO's  ability  to  pay 
dividends  on  its  common  stock. 

SWEPCO  also  requests  authorization 
to  enter  into  negotiations  with  potential 
underwriters  to  set  the  terms  and 
conditions  of  the  New  Bonds,  subject  to 
the  receipt  of  an  order  granting  this 
declaration.  It  may  do  so. 

The  Columbia  Gas  System,  Inc.,  et  al. 
(70-8247) 

The  Columbia  Gas  System,  hic. 
("Columbia"),  a  registered  holding 
company  and  debtor  in  possession 
under  Chapter  11  of  the  United  States 
Bankruptcy  Code.i  and  its  nonutility 
subsidiary  company  Columbia  LNG 


)  Columbia  and  its  wholly  owned  subsidiary, 
Columbia  Gas  Traiismission  Corporation,  filed  for 
protection  with  the  Bankruptcy  Court  for  tba 
District  Court  of  Delaware  on  July  31, 1991,  In  re 
The  Columbia  Cos  System,  Inc.  and  Columbia  Cat 
Trans.  Corp.,  No.  91-803.  Columbia  represents  thai 
the  authorization  of  the  bankruptcy  court  is  not 
required  to  effect  this  transaction. 


Corporation  ( 'Columbia  LNG"),  both  of 
20  Montchan  n  Road,  Wilmington, 
Delaware  19607,  have  filed  a  declaration 
under  section  12(b)  of  the  Act  and  Rule 
45  thereunder. 

Columbia  LNG  ov^tis  a  liquefied 
natural  gas  ("LNG")  receiving  terminal 
and  regasificction  facility  located  at 
Cove  Point,  Maryland  ("Facihty")  and 
an  87  mile  pipeline  extending  from  the 
Facility  to  Loudoun  Coimty,  Virginia. 
The  pipeUne  is  currently  being  used  for 
gas  transport?  tion,  but  the  Facility  has 
been  inactive  since  1980.  Columbia  LNG 
is  planning  tc  reactivate  the  Facility  to 
provide  peak  shavinj;  services  to 
interested  cornpanief,  including 
affiliated  and  nonaffiliated  retail  gas 
distribution  CDmpanies. 

Columbia  has  proposed  that  it  accept 
deferral  of  principal  and  interest 
payments  on  ong  and  short-term  debt 
owned  to  Col  imbia  by  Columbia  LNG. 
The  amoimt  ceferrec  would  be  up  to 
$3.8  million  far  a  fivg  month  period 
from  Septemter  30, 1993  to  February 
28,  1994. 

Columbia  a  so  rep  esents  that  if  the 
deferral  is  authorized,  Columbia  LNG's 
current  cash  balance  plus  anticipated 
federal  incoma  tax  benefits  will  permit 
Columbia  LNt^  to  ftrid,  through 
February  28, :  994,  maintenance 
expenses  for  tie  Facility,  and  expenses 
related  to  the  mplenentation  of 
Colimabia  LN(»  s  new  business  plan. 

For  the  Comndssion  by  the  Division  of 
Investment  Mar  agemeat,  pursuant  to 
delegated  authority. 
Margaret  H.  McFarlond, 
Dep  u  ty  Secretai  y. 
IFR  Doc.  93-22017  Filed  9-8-93;  8:45  ami 
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The  Quest  for  Value  Accumulation 
Trust,  et  al. 

September  1, 1993. 
AGENCY:  Securities  nnd  Exchange 
Commission  ("SEC"  or  "Commission"). 
ACTION:  Notice  of  Application  for  an 
Order  under  the  Investment  Company 
Act  of  1940  (the  "1940  Act"). 

APPUCANTS:  Tlie  Quest  for  Value 
Accumulation  Trust  (the  "Trust"), 
Quest  for  Valus  Ad/isors  ("Quest 
Advisors")  anc  certain  life  insurance 
companies  and  their  separate  accounts 
investing  now  or  in  the  future  in  the 
Trust  (collectively,  the  "Apphcants"). 

RELEVANT  1940  ACT  SECTIONS:  Order 
requested  under  section  6(c)  of  the  1940 
Act  for  exemptions  from  sections  9(a), 
13(a),  15(a)  and  15(b)  of  the  1940  Act 


and  Rules  6e-2(b)(15)  and  6e-3(T)fb)(15) 
thereunder. 

SUMMARY  OF  APPUCATION:  Applicants 
seek  an  order  to  the  extent  necessary  to 
permit  shares  of  any  current  or  future 
series  of  the  Trust  to  be  sold  to  and  held 
by  separate  accounts  funding  variable 
annuity  and  variable  life  insurance 
contracts  issued  by  both  affiUated  and 
unaffiliated  life  insurance  companies. 
FILING  DATE:  The  application  was  filed 
on  June  22, 1993. 

HEARING  OR  N0T1RCAT10N  OF  HEARING:  An 
order  granting  the  application  will  be 
issued  unless  the  Commission  orders  a 
hearing.  Interested  persons  may  request 
a  hearing  by  writing  to  the  SEC's 
Secretary  and  serving  Applicants  with  a 
copy  of  the  request,  personally  or  by    . 
mail.  Hearing  requests  should  be 
received  by  the  SEC  by  5:30  p.m.  on 
September  27, 1993,  and  should  be 
accompanied  by  proof  of  service  on 
Applicants  in  the  form  of  an  affidavit  or. 
for  lawyers,  a  certificate  of  service. 
Hearing  requests  should  state  the  nature 
of  the  requester's  interest,  the  reason  for 
the  request  and  the  issues  contested. 
Persons  may  request  notification  of  a 
hearing  by  vmting  to  the  Secretary  of 
the  SEC. 

ADDRESSES:  Secretary,  SEC,  450  Fifth 
Street,  NW.,  Washington,  DC  20549. 
Apphcants,  Quest  for  Value 
Accumulation  Trust,  One  World 
Financial  Center,  New  York,  New  York  ' 
10281  and  Quest  for  Value  Advisors, 
One  World  Financial  Center,  New  York, 
New  York  10281. 

FOR  FURTHER  INFORMATION  CONTACT: 

Thomas  E.  Bisset,  Senior  Attorney,  at 
(202)  272-2058  or  Wendell  M.  Faria, 
Deputy  Chief,  at  (202)  272-2060,  Office 
of  Insurance  Products  (Division  of 
Investment  Management), 
SUPPLEMENTARY  INFORMATION:  Following 
is  a  summary  of  the  apphcation;  the 
complete  application  is  available  for  a 
fee  from  the  SEC's  PubHc  Reference 
Branch. 

Applicants'  Representations 

1.  The  Trust  is  an  open-end, 
management  investment  company 
organized  as  a  Massachusetts  business 
trust  on  March  2, 1988,  The  Trust 
currently  consists  of  five  portfolios:  (1) 
The  Equity  Portfoho;  (2)  the  Small  Cap 
Portfoho;  (3)  the  Managed  Portfoho;  (4) 
the  Bond  Portfolio;  and  (5)  the  Money 
Market  Portfoho.  The  Board  of  Trustees 
may  establish  additional  series  at  any 
time,  each  with  its  own  investment 
objective  or  objectives  and  policies. 

2.  Shares  of  the  Trust  are  currently 
offered  only  to  variable  accoimts  of  life 
insurance  company  affiliates  of  the 
Mutual  Life  Insurance  Company  of  New 
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York  ("MONY")  to  serve  as  an 

investment  vehicle  for  variable  annuity 
contracts  issued  by  MONY.  Shares  of 
the  Trust  and  any  future  series  of  the 
Trust  ("Other  Funds")  also  will  be 
offered  to  separate  accounts  of 
insurance  companies  that  are  affiliated 
and  unaffiliated  with  MONY  (together 
with  MONY.  the  "Participating 
Insurance  Ckjtnpanies").  Such  shares 
will  serve  as  investment  vehicles  for 
various  types  of  variable  insurance 
contracts,  including  variable  annuity 
contracts,  single  premium  variable  Ufe 
insurance  contracts,  scheduled 
premium  vari^le  life  iruurance 
contracts,  and  flexible  premium  variable 
lifie  insurance  contracts  ("Variable 
Contracts"). 

3.  Quest  Advisors  is  a  subsidiar>'  of 
Oppenheimer  Capital,  a  general 
partnership,  which  is  registered  as  an 
investment  adviser.  Oppenheinier 
Financial  Corp.,  a  holding  company, 
owns  a  33%  interest  in  Oppenheimer 
Capital  and  Oppenheimer  Capital,  LP.. 
a  Delaware  limited  partnership  of  which 
Oppenheimer  Financial  Corp.  is  the  sole 
general  partner,  owns  the  remaining 
interest  Quest  Advisors  serves  as  the 
investment  adviser  to  each  series  of  the 
Trust  ("Fund"). 

Applicants'  Legal  Analysis 

1.  In  connection  with  the  funding  of 
.  scheduled  premium  variable  life 
insurance  contracts  issued  throu^  a 
separate  account  registered  under  the 
1940  Act  as  a  imit  investment  trust  (the 
"Trust  Account").  Rule  6e-2(b)  provides 
partial  exemptions  from  sections  9(a), 
13(a).  15(a),  and  15(b)  of  the  1940  Act. 
The  relief  provided  by  Rule  6e-2  is  also 
available  to  a  separate  account's 
investment  adviser,  principal 
underwriter,  and  sponsor  or  depositor. 
The  exemptions  granted  by  Rule  6e- 
2(b)(l5)  are  available  only  where  the 
management  investment  company 
underlying  the  Trust  Account 
("underlying  fund")  offers  its  shares 
"exclusively  to  variable  life  insurance 
separate  accounts  of  the  life  insurer,  or 
of  any  affiliated  life  insurance 
company."  Therefore,  the  relief  granted 
by  Rule  6e-2(b)(15)  Is  not  available  *rit£ 
respect  to  a  scheduled  premium  life 
insxirance  separate  accouint  that  owns 
shares  of  an  underlying  fund  that  also 
offers  its  shares  to  a  vairiable  annuity  or 
flexible  premium  variable  life  insurance 
separate  account  of  the  same  company 
or  any  affiliated  life  insurance  company. 
The  use  of  a  common  management 
investment  company  as  the  underl3ring 
investment  medium  for  both  variable 
annuity  and  variable  life  insurance 
separate  accoxmts  of  the  same  life 
insurance  company  or  of  any  affiliated 


life  insurance  company  is  referred  to 
herein  as  "mixed  funding." 

2.  In  addition,  the  rehef  granted  by 
Rule  6e-2(bKl5)  is  not  available  with 
respect  to  a  scheduled  premium  variable 
life  insurance  separate  account  that 
owns  shares  of  an  underlying  fund  that 
also  offers  its  shares  to  separate 
accounts  fundingyariable  contracts  of 
one  or  more  unaffiliated  life  insurance 
companies.  The  use  of  a  common 
management  investment  company  as  the 
underlying  investment  medium  for 
variable  life  insurance  separate  accounts 
of  one  insurance  company  and  separate 
accounts  funding  variable  contracts  of 
one  or  more  unaffiliated  life  insurance 
companies  is  referred  to  herein  as 
"shared  funding" 

3.  In  connection  with  the  funding  of 
flexible  premium  variable  life  insurance 
contracts  issued  through  a  Trust 
Account.  Rule  6e-3(T)(b)(15)  provides 
partial  exemptions  from  sections  9(a). 
13(a).  15(a),  and  15(b)  of  the  1940  Act. 
The  relief  provided  by  Rule  6e-3(T)  is 
also  available  to  a  separate  account's 
investment  adviser,  principal 
underwriter,  and  sponsor  or  depositor. 
The  exemptions  granted  by  rule  6e-3(T) 
are  available  only  where  the  Trust 
Account's  underlying  fund  offers  its 
shares  "exclusively  to  separate  accounts 
of  the  life  insurer,  or  of  any  affiliated 
life  insurance  company,  offering  either 
scheduled  contracts  or  flexible 
contracts,  or  both;  or  which  also  offer 
their  shares  to  variable  annuity  separate 
accounts  of  the  life  insurer  or  of  an 
affiliated  life  insurance  company." 
Therefore.  Rule  6e-3fT)  permits  mixed 
funding  while  not  permitting  shared 
funding. 

4.  Applicants  therefore  request  that 
the  Commission,  under  its  authority  in 
section  6(c)  of  the  1940  Act.  grant  relief 
from  sections  9(a).  13(a).  15(a).  and 
15(b)  of  the  1940  Act  and  Rules  6e- 
2(b)(15)  and  6e-3(T)(b)(15)  thereunder, 
for  themselves  and  for  variable  life 
insurance  separate  accoimts  of 
Participating  Life  Insurance  Companies, 
and  the  principal  underwriters  and 
depositors  of  such  separate  accounts,  to 
the  extent  necessary  to  permit  mixed 
funding  and  shared  funding. 

5.  Section  9(a)  of  the  1940  Act  makes 
it  unlawful  for  any  company  to  serve  as 
investment  adviser  to  or  principal 
underwriter  for  any  registered  open-end 
investment  company  if  an  affiliated 
person  of  that  company  is  subject  to  a 
disqualification  enumerated  in  sections 
9(a)  (1)  and  (2).  Rule  6e-2(b)(15)  (i)  and 
(ii)  and  rule  6e-3(T)(b)(15)  (i)  and  (ii) 
provide  exemptions  from  section  9(a) 
under  certain  circumstances,  subject  to 
the  limitations  discussed  above  on 
mixed  and  shared  funding.  The  relief 


provided  by  rules  6e-2(b)(15Ki)  and  6e- 
3(T)(b)(15)(i)  permits  a  person 
disqualified  under  section  9(a)  to  serve 
as  an  officer,  director,  or  employee  of 
the  life  insurer,  or  any  of  its  affiliates, 
so  long  as  that  person  does  not 
participate  directly  in  the  management 
or  administration  of  the  underlying 
fund.  The  relief  provided  by  rules  6e- 
2(b)(15)(ii)  and  6e-3m(b)(15)(ii) 
permits  the  life  insurer  to  serve  as  the 
underlying  fund's  investment  adviser  or 
principal  underwriter,  provided  that 
none  of  the  insurer's  personnel  who  are 
ineligible  pursuant  to  section  9(a)  is 
participating  in  the  management  or 
administration  of  the  fund. 

6.  Applicants  state  that  the  partial 
relief  granted  in  rules  6e-2(b)(15)  and 
6e-3(b)(15)  from  the  requirements  of 
section  9.  in  effect,  limits  the 
monitoring  of  an  insurer's  personnel 
that  would  odierwise  be  necessary  to 
ensure  compliance  with  section  9  to  that 
which  is  appropriate  in  light  of  the 
policy  and  purposes  of  section  9. 
Apphcants  state  that  rules  6e-2  and  6e- 
3(T)  recognize  that  it  is  not  necessary  for 
the  protection  of  investors  or  the 
purposes  fairly  intended  by  the  policy 
and  provision?  of  the  1940  Act  to  apply^ 
the  provisions  bisection  9(a)  to  the 
many  individuals  in  an  insurance 
company  complex,  most  of  whom 
typically  will  have  no  involvement  in 
matters  pertaining  to  investment 
companies  in  that  organization. 
Applicants  submit  that  there  is  no 
regulatory  reason  to  apply  the 
provisions  of  section  9(a)  of  the  1940 
Act  to  the  many  individuals  in  various 
unaffiliated  insurance  companies  (or 
affiliated  companies  of  Participating 
Insurance  Companies)  that  may  utilize  a 
Fund  or  any  Ouier  Fund  as  the  funding 
medium  for  vari^le  contracts. 

7.  Rules  6e-2(bKl5Miii)  and  6e- 
3(T)(b)(15)(iii)  provide  partial 
exemptions  from  sections  13(a),  15(a) 
and  15(b)  of  the  1940  Act  to  the  extent 
that  those  sections  have  been  deemed  to 
require  "pass-through"  voting  with 
respect  to  management  investment 
company  shares  held  by  a  separate 
account,  to  permit  the  insurance 
company  to  disregard  the  voting 
instructions  of  its  contract  owners  in 
certain  circumstances. 

Rules  6e-2(b}(15)(iiiKA)  and  6e- 
3(T)(b)(15)(iii)(A)  provide  that  the 
insurance  company  may  disregard  the 
voting  instructions  of  its  contract 
holders  in  connection  with  the  voting  of 
shares  of  an  underlying  fund  if  such 
instructions  would  require  such  shares 
to  be  voted  to  cause  such  companies  to 
make,  or  refrain  from  making,  certain 
investments  which  would  result  in 
changes  in  the  subclassification  or 
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investment  objectives  of  such 
companies  or  to  approve  or  disapprove 
any  contract  between  a  fund  and  its 
investment  adviser,  when  required  to  do 
so  by  an  insurance  regulatory  authority, 
subject  to  the  provisions  of  paragraphs 
(b)(5Ki)  and  Cb)(7)(ii)(A)  of  such  Rules. 

Rules  6e-2(b)(15)(iii)(B)  and  6e- 
3(T)(b)(15)(iii)(B)  provide  that  the 
insurance  company  may  disregard 
contract  holders'  voting  instructions  if 
the  contract  holders  initiate  any  change 
in  such  company's  investment  policies 
or  principal  underwriter  or  any 
investment  adviser,  provided  that 
disreg.^rding  such  voting  instructions  is 
reasonable  and  subject  to  tlie  other 
provisions  of  paragraph  (b)(5)(ii)  and 
(bK7)(ii)  (B)  and  (C)  of  each  Rule. 

8.  Applicants  submit  that  shared 
funding  by  unaffiliated  insurance 
companies  does  not  present  any  issues 
that  do  not  already  exist  where  a  single 
insurance  company  is  licensed  to  do 
business  in  several  or  all  states.  In  this 
regard.  Applicants  state  that  a  particular 
state  insurance  regulatory  body  could 
require  action  that  is  inconsistent  with 
the  requirements  of  other  states  in 
which  the  insurance  company  offers  its 
policies.  Accordingly,  Applicants 
submit  that  the  fact  that  different 
insurers  may  be  domiciled  in  different 
states  does  not  create  a  significantly 
different  or  enlarged  problem. 

9.  Applicants  stare  further  that,  under 
Rules  6e-2(b){15Kiii)  and  6e- 
3(T)(b)(15){iii),  the  right  of  the  insurance 
company  to  disregard  the  voting 
instructions  of  its  contract  holders  does 
not  raise  any  issues  different  from  those 
raised  by  the  authority  of  state 
insurance  administrators  over  separate 
accounts,  and  that  affiliation  does  not 
eliminate  the  potential,  if  any,  for 
divergent  judgments  as  to  the 
advisability  or  legality  of  a  change  in 
investment  policies,  principal 
underwriter,  or  investment  adviser 
initiated  by  contract  holders.  The 
potential  for  disagreement  is  limited  by 
the  requirements  in  Rules  6e-2  and  6e- 
3(T)  that  the  insurance  company's 
disregard  of  voting  instructions  be 
reasonable  and  based  on  specific  good 
faith  determinations. 

10.  Applicants  .submit  that  mixed 
funding  and  shared  funding  should 
benefit  variable  contract  holders  by:  (1) 
Eliminating  a  significant  portion  of  the 
costs  of  establishing  and  administering 
separate  funds;  (2)  allowing  for  a  greater 
amount  of  assets  available  for 
investment  by  the  Funds  or  Other 
Funds,  thereby  promoting  economies  of 
scale,  permitting  greater  safety  through 
greater  diversification,  and/or  making 
the  addition  of  new  portfolios  more 
feasible;  and  (3)  encouraging  more 


insurance  com  pa:  lie?  to  offer  variable 
contracts,  resultii  g  in  increased 
competition  with  rer.pect  to  both 
variable  contract  ilei;ign  and  pricing, 
which  can  be  exp  xied  to  result  in  more 
product  variation  ard  lower  charges. 
Each  Fund  and  OhtT  Fund  will  be 
managed  to  attem  ti  to  achieve  its 
investment  object  vtjs  and  not  to  favor 
or  disfavor  any  particular  participating 
insurer  or  type  of  nsurance  product. 

11.  Applicants  Iw  ieve  that  tliere  is  no 
significant  legal  inj-ediment  to 
permitting  mixed  ud  shared  funding. 
Separate  accounts  organized  as  unit 
investment  trusts  m  ve  historically  been 
employed  to  accum  alate  shares  of 
mutual  funds  whi<-.f  have  not  been 
affiliated  with  the  depositor  or  sponsor 
of  the  separate  accamt.  Applicants  also 
believe  that  mixed  £  nd  shared  funding 
will  have  no  adveisa  federal  income  tax 
consequences. 

Applicants'  Condi  ions 

The  Applicants  iiave  consented  to  the 
following  conditio  is; 

1.  A  majority  of  he  Board  of  Trustees 
of  the  Trust  shall  c:  nsist  of  persons  who 
are  not  "interested  persons"  of  the  Trust 
as  defined  by  Section  2(a)(19)  of  the 
1940  Act  and  the  Rules  thereunder  and 
as  modified  by  any  applicable  orders  of 
the  Commission,  e:  cept  that,  if  this 
condition  is  not  rat  t  by  reason  of  the 
death,  disquahficai  ion,  or  bona  fide 
resignation  of  any  t  -ustee  or  trustees, 
then  the  operation  )f  this  condition 
shall  be  suspended  (i)  For  a  period  of 
45  days,  if  the  vacaicy  or  vacancies  may 
be  filled  by  the  Board  of  Trustees;  (ii)  for 
a  period  of  60  days  if  a  vote  of 
shareholders  is  required  to  fill  the 
vacancy  or  vacanci  is;  or  (iii)  for  such 
longer  period  as  th(  Commission  may 
prescribe  by  order '  ;pon  application. 

2.  The  Board  of  1  rustees  will  monitor 
the  Trust  for  the  ex  stence  of  any 
material  irrecondhble  conflict  between 
the  interests  of  the  >x3ntract  holders  of 
all  Separate  Accou:  ts  investing  in  any 
Fund  or  Other  Func.  A  material 
irreconcilable  confl  ct  may  arise  for  a 
variety  of  reasons,  i  icluding:  (i)  An 
action  by  any  state  insurance  regulatory 
authority;  (ii)  a  cheiige  in  applicable 
federal  or  state  insu-ance.  tax.  or 
securities  laws  or  regulations,  or  a 
public  ruling,  priviii  e  letter  ruling,  no- 
action  or  interpretive  letter,  or  any 
similar  action  by  in;  urance,  tax  or 
securities  regulatoiy  authorities;  (iii)  an 
administrative  or  j ilicial  decision  in 
any  relevant  proce*ling;  (iv)  the  manner 
in  which  the  investi  lents  of  a  Fund  or 
Other  Fund  are  bei  n  5  managed;  (v)  a 
difference  in  votinj  instructions  given 
by  variable  annuit'  xintract  holders  and 
variable  life  insuren :»  contract  holders; 


or  (vi)  a  decision  by  a  Participating 
Insurance  Company  to  disregard  the 
voting  instructions  of  contract  holders 

3.  Participating  Insurance  Companies 
and  the  investment  adviser  to  the  Trust 
will  report  any  potential  or  existing 
conflicts  to  the  Board  of  Tmstees  of  the 
Trust.  Participating  Insurance 
Companies  will  be  responsible  for 
assisting  the  Board  of  Trustees  of  the 
Trust  in  carrying  out  its  responsibilities 
under  these  conditions,  by  providing 
the  Board  with  all  information 
reasonably  necessary  for  it  to  consider 
any  issues  raised.  This  responsibility 
includes.  biU  is  not  limited  to.  an 
obligation  by  each  Participating 
Insurance  Company  to  inform  the  Board 
of  Trustees  of  the  Trust  whenever 
contract  holder  voting  instructions  are 
disregarded.  These  responsibilities  will 
be  contractual  obligations  of  all 
Participating  Insurance  Companies 
investing  in  a  Fund  or  Other  Fund 
under  their  agreements  governing 
participation  therein,  and  such 
agreements  shall  provide  that  such 
responsibilities  will  be  carried  out  with 
a  view  only  to  the  interests  of  the 
contract  holders. 

4.  If  a  majority  of  the  Board  of 
Trustees  of  the  Trust,  or  a  majority  of 
the  disinterested  trustees,  determine 
that  a  material  irreconcilable  conflict 
exists,  the  relevant  Participating 
Insurance  Companies  shall,  at  their 
expense  and  to  the  extent  reasonably 
practicable  (as  determined  by  a  majority 
of  the  disinterested  trustees)  take 
whatever  steps  are  necessary  to  remedy 
or  eliminate  the  irreconcilable  material 
conflict,  up  to  and  including:  (i) 
Withdrawing  the  assets  allocable  to 
some  or  all  of  the  separate  accounts 
from  a  Fund  or  Other  Fund  and 
reinvesting  such  assets  in  a  different 
investment  med'um  (including  another 
fund,  if  any)  or  submitting  the  question 
whether  such  segregation  should  be 
implemented  to  a  vote  of  all  affected 
contract  holders  and,  as  appropriate, 
segregating  the  assets  of  any  appropriate 
group  (i.e..  annuity  contract  holders,  life 
insurance  contract  holders,  or  variable 
contract  holders  of  one  or  more 
Participating  Insurance  Co.T.panies)  that 
votes  in  favor  of  such  segregation,  or 
offering  to  the  affected  contract  holders 
the  option  of  making  suth  a  change;  and 
(ii)  establishing  a  new  registered 
management  investment  company  or 
managed  separate  account.  If  a  material 
irreconcilable  conflict  arises  because  of 
a  Participating  Insurance  Company's 
decision  to  disregard  contract  holder 
voting  instructions,  and  that  decision 
represents  a  minority  position  or  would 
preclude  a  majority  vote,  the 
Participating  Insurance  Company  may 
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bo  required,  at  the  election  of  the  Fund 
or  Other  Fund,  to  withdraw  its  separate 
nccount's  investment  therein,  and  no 
charge  or  penalty  will  be  imposed  as  a 
result  of  such  withdrawal.  The 
responsibility  to  take  remedial  action  in 
the  event  of  a  Board  determination  of  an 
irreconcilable  material  conflict  and  to 
bear  the  cost  of  such  remedial  action 
shall  be  a  contractual  obligation  of  all 
Participating  Insurance  Companies 
under  their  agreements  governing 
participation  in  a  Fund  or  Other  Fund 
and  these  responsibilities  will  be  carried 
out  with  a  view  only  to  the  interests  of 
the  contract  holders.  ^ 

For  the  purposes  of  this  condition  (4). 
a  majority  of  the  disinterested  members 
of  the  Board  of  Trustees  of  the  Trust 
shall  determine  whether  or  not  any 
proposed  action  adequately  remedies 
any  irreconcilable  material  conflict,  but 
in  no  event  will  the  Tnist  or  the 
investment  adviser  be  required  to 
establish  a  new  funding  medium  for  any 
variable  contract.  No  Participating 
Insurance  Company  shall  be  required  by 
this  condition  (4)  to  establish  a  new 
funding  medium  for  any  variable 
contract  if  an  offer  to  do  so  has  been 
declined  by  vote  of  a  majority  of 
contract  holders  materially  affected  by 
the  irreconcilable  material  conflict. 

5.  The  determination  by  the  Board  of 
Trustees  of  the  Trust  of  the  existence  of 
an  irreconcilable  material  conflict  and 
its  implications  shall  be  made  known 
promptly  in  writing  to  all  Participating 
Insurance  Companies. 

6.  Participating  Insurance  Companies 
will  provide  pass-through  voting 
privileges  to  all  variable  contract 
holders  so  long  as  the  Commission 
continues  to  interpret  the  1940  Act  as 
requiring  pass-through  voting  privileges 
for  variable  contract  holders. 
Accordingly,  Participating  Insurance 
Companies  will  vote  shares  of  each 
Fund  and  Other  Fund  held  in  their 
separate  accounts  in  a  manner 
consistent  with  timely  voting 
instructions  received  from  contract 
holders  Each  Participating  Insurance 
Company  will  vote  shares  of  each  Fund 
and  Other  Fund  held  in  its  separa.te 
accounts  for  which  no  timely  voting 
instructions  from  contract  holders  are 
received,  as  well  as  shares  it  owns,  in 
the  same  proportion  as  those  shares  for 
which  voting  instructions  are  received. 
Each  Participating  Insurance  Company 
shall  be  responsible  for  assuring  that 
each  of  their  separate  accounts 
participating  in  a  Fund  or  Other  Fund 
calculates  voting  privileges  in  a  manner 
consistent  with  the  other  Participating 
Insurance  Companies.  The  obligation  to 
calculate  voting  privileges  in  a  manner 
consistent  with  all  other  Separate 


Accounts  investing  in  a  Fund  or  Other 
Fund  shall  be  a  contractual  obligation  of 
all  Participating  Insurance  Companies 
under  their  agreements  governing 
participation  in  the  Fund  or  Other 
Fund. 

7.  Each  Fund  and  Other  Fund  will 
notify  all  Participating  Insurance 
Companies  that  prospectus  disclosure 
regarding  potential  risks  of  mixed  and 
shared  funding  may  be  appropriate. 
Each  Fund  and  Other  Fund  shall 
disclose  in  its  Prospectus  that  (1)  its 
shares  may  be  offered  to  separate 
accounts  that  fund  both  annuity  and  life 
insurance  contracts  of  affiliated  and 
unaffiliated  Participating  Insurance 
Companies,  (2)  because  of  differences  ot 
fax  treatment  or  other  considerations, 
the  interests  of  various  contract  holders 
participating  in  it  might  at  somt^  time  he 
in  conflict,  and  (3)  the  Board  of  Trustees 
will  monitor  the  Trust  for  any  material 
conflicts  and  determine  what  action,  if 
any,  .should  be  taken. 

8.  All  reports  received  by  the  Board  of 
Trustees  of  the  Trust  regarding  potential 
or  existing  conflicts,  and  all  Board 
action  with  respect  to  determining  the 
existence  of  a  conflict,  notif>ing 
Participating  Insurance  Companies  of  a 
conflict  a;id  determining  whether  any 
proposed  action  adequately  remedies  a 
conflict,  will  be  properly  recorded  in 
the  minutes  of  the  Board  of  the  Trust  or 
other  appropriate  records,  and  such 
minutes  or  other  records  shall  be  made 
available  to  the  Commission  upon 
request. 

9.  If  and  to  the  extent  rule  6e-2  and 
rule  6e-3(T)  are  amended,  or  rule  6e-3 
is  adopted,  to  provide  exemptive  relief 
from  any  provision  of  the  1940  Act  or 
the  rules  thereunder  with  respect  to 
mixed  or  shared  funding  on  terms  and 
conditions  materially  different  from  any 
exemptions  granted  in  the  order 
requested,  then  each  Fund  and  Other 
Fund,  and/or  the  Participating 
Insurance  Companies,  as  appropriate, 
shall  take  such  steps  as  may  be 
necessary  to  comply  with  Rule  6e-2  and 
Rule  66-3(T),  as  amended,  and  Rule  6e- 
3,  as  adopted,  to  the  e.xtent  such  rules 
are  applicable. 

10.  The  Trust  will  comply  with  all 
provisions  of  the  1940  Act  requiring 
voting  by  shareholders  (which,  for  these 
purposes,  shall  be  the  persons  having  a 
voting  interest  in  the  shares  of  the 
Trust),  and  in  particular  the  Trust  will 
either  provide  for  annual  meetings 
(except  insofar  as  the  Commission  may 
interpret  section  16  of  the  1940  Act  not 
to  require  such  meetings)  or  comply 
with  section  16(c)  of  the  1940  Act 
(although  the  Trust  is  not  one  of  the 
trusts  described  in  this  section)  as  well 
as  with  sections  16(a)  and,  if  and  when 


applicable.  16(b).  Further,  the  Trust  will 
act  in  accordance  with  the 
Commission's  interpretation  of  the 
requirements  of  section  16(a)  with 
rt  spect  to  periodic  elections  of  directors 
(or  trustees)  and  with  whatever  rules  the 
Commission  may  promulgate  with 
respect  thereto 

11.  The  P.irticipating  Insurance 
Companies  and/or  the  investment 
adviser,  at  least  annually,  .shall  submit 
to  the  Board  of  Trustees  of  the  Trust 
such  reports,  materials  or  data  as  the 
Board  may  reasonably  request  so  that  it 
may  fully  carry  out  the  obligations 
imposed  upon  it  by  these  stated 
(  onditions.  and  said  rnports,  materials, 
and  data  shall  be  submitted  more 
frequently  if  deemed  appropriate  by  the 
Board.  The  obligations  of  the 
Participating  Insurance  Compniiies  to 
provide  these  reports,  materials,  and 
data  to  the  Board  of  Trustees  of  the 
Trust  when  it  so  reasonably  requests, 
shall  be  a  ( ontractual  obligation  of  all 
Participating  Insurani  e  Companies 
under  their  agreements  governing 
participation  in  each  Fund  or  Other 
Fund. 

Conclusion 

For  the  reasons  stated  above. 
Applicants  believe  that  the  requested 
exemptions,  in  accordance  with  the 
standards  of  section  6(c),  are 
appropriate  in  the  public  interest  and 
consistent  with  the  protection  of 
investors  and  the  purposes  fairly 
intended  by  the  policy  and  provisions  of 
the  1940  Act. 

For  the  Commission,  by  the  Depdrtn-.ent  nf 
Investment  Management,  pursuant  fo 
delegated  duthority. 
Margaret  H.  McFarland, 
Dfputy  Secretary. 

(PR  Doc.  93-21898  Filed  9-8-93;  845  am] 
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[Rel.No.  IC-19678;  811-3314] 

Security  Action  Fund;  Notice  of 
Application 

September  2,  1993. 
AGENCY:  Securities  and  Exchange 
Commission  ("SEC'  or  "Commission"). 
ACTION:  Notice  of  application  for 
deregistration  under  the  Investment 
Company  Act  of  1940  (the  "Act  '). 

APPLICANT:  Security  Action  Fund. 
RELEVANT  ACT  SECTION:  Section  8(f). 
SUMMARY  OF  APPLICATION:  Applicant 
seeks  an  order  declaring  that  it  has 
.ceased  to  be  an  investment  company. 
FILING  DATE:  The  application  was  Hied 
on  June  8,  1993  and  amended  on  August 
31,  1993. 
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HEAMNG  OR  NOTIFICATION  OF  HEAPMG:  An 

order  granting  the  application  will  be 
issued  unless  the  SEC  orders  a  hearing. 
Interested  persons  may  request  a 
hearing  by  writing  to  the  SEC's 
Secretary  and  serving  applicant  with  a 
copy  of  the  request,  personally  or  by 
mail.  Hearing  requests  should  be 
received  by  the  SEC  by  5:30  p.m.  on 
September  27, 1993.  and  should  be 
accompanied  by  proof  of  service  on 
applicant,  in  the  form  of  an  affidavit  or, 
for  lawyers,  a  certificate  of  service. 
Hearing  requests  should  state  the  nature 
of  the  writer's  interest,  the  reason  for  the 
request,  and  the  issues  contested. 
Persons  may  request  notification  of  a 
hearing  by  writing  to  the  SEC's 
Secretarj'. 

ADDRESSES:  Secretary,  SEC.  450  5th 
Street.  NW.,  Washington.  DC  20549. 
Applicant.  700  Harrison  Street.  Topeka. 
Kansas  66636-0001. 

FOR  FURTHER  INFORMATION  CONTACT: 
Elaine  M.  Boggs,  Staff  Attorney,  at  (202) 
272-3026.  or  Robert  A.  Robertson. 
Branch  Chief,  at  (202)  272-3030 
(Division  of  Investment  Management. 
Office  of  Investment  Company 
Regulation). 

SUPPLEWCNTARY  INFORMATION:  The 

following  is  a  summary  of  the 
application.  The  complete  application 
may  be  obtained  for  a  fee  at  the  SEC's 
Public  Reference  Branch. 

Applicant's  Representations 

1.  Applicant  is  an  open-end 
management  investment  company  that 
was  organized  as  a  corporation  under 
the  laws  of  Kansas.  On  November  6. 
1981.  applicant  registered  under  the  Act 
as  an  investment  company.  On 
December  2. 1981,  applicant  filed  a 
registration  statement  to  register  its 
shares  under  the  Securities  Act  of  1933. 
The  registration  statement  was  declared 
effective  and  applicant's  initial  public 
offering  commenced  on  June  30,  1982. 
Applicant's  shares  were  beneficially 
owned  through  Destiny  Plans  HA 
(formerly,  Security  Action  Plans). 
Destiny  Plans  HA  is  a  periodic  payment 
plan  organized  as  a  unit  investment 
trust.  {The  certificate  holders  of  Destiny 
Plans  HA  are  "Planholders.") 

2.  On  December  30, 1992,  applicant's 
board  of  directors  approved  an 
agreement  and  plan  of  reorganization 
made  with  Destiny  U,  a  separate  series 
of  Fidelity  Destiny  Portfolios  (the 
"Agreement").  Destiny  II  shares  are 
beneficially  owned  through  a  Fidelity 
periodic  payment  plan.  On  February  23, 
1993.  applicant  furnished  proxy 
materials  to  its  shareholders.  At  a 
meeting  held  on  March  23. 1993, 


applicant's  shareholdttrs  approved  the 
Agreement. 

3.  On  March  26.  19<  3.  applicant 
transferred  all  of  its  assets  to  Destiny  U 
in  exchange  for  sh  jtbs  of  Destiny  n  with 
an  equivalent  net  nsse  value.  On  the 
date  of  the  reorganization.  appUcant  had 
35,372.591  shares  out:  tanding.  having 
an  aggregate  net  a;  set  /alue  of 
$343,907,268  and  a  per  share  net  asset 
value  of  $9.72.  Ea<±  shareholder  of 
applicant,  including  Cestiny  Plans  IIA, 
became  the  ownei  of  [>estiny  II  shares 
having  an  aggregal^e  mt  asset  value 
equal  to  the  aggregate  !iet  asset  value  of 
applicant's  shares  helc  by  the 
shareholder.  Consequently,  the 
Planholders  became  b<  neficial  owners 
of  shares  of  Destiny  II  hrough  their 
ownership  of  Destiny  Plans  IIA 
certificates. 

4.  Expenses  incurrec  in  connection 
with  the  reorganiiatioii.  including  legal 
fees,  auditing  fees,  pos  age.  and  printing 
costs,  totaled  approximately 
$117,748.17.  All  exper  ses  wwe 
allocated  to  Secu.-ity  Nanagement 
Company,  applicant's  nvestment 
ad\'iser.  and  Fidelity  Management  and 
Research  Compary.  Dt  stiny  II's 
investment  advis<ir. 

5.  There  are  no  sectrityholders  to 
whom  distributions  in  complete 
liquidation  of  their  intitrests  have  not 
been  made.  AppL  cant  las  no  debts  or 
other  liabilities  tl  at  remain  outstanding. 
Applicant  is  not  i  part/  to  any  litigation 
or  administrative  proc««ding. 

6.  Applicant  hes  file<l  a  certificate  of 
dissolution  on  Mirch  29. 1993  with  the 
Secretary  of  State  of  Kf  nsas  and  was 
dissolved. 

7.  Applicant  is  not  n  )w  engaged,  nor 
does  it  propose  t(  enga^,  in  any 
business  activities  othe  r  than  those 
necessary  for  the  wind  ng  up  of  its 
affairs. 

For  the  Commiss  on,  b>  the  Division  of 
Investment  Management.  3ursuant  to 
delegated  authority 
Margarrt  H.  McFaiUad, 
Deputy  Secretary. 

[PR  Doc.  93-21953  Filed  t-8-93;  8:45  am) 
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[ML  Na  IC-19673;  812-(S06] 

Shaarson  Lehm£  n  Dai  y  Dividend  Inc.; 
Notice  of  Appllci'tlon 

September  1, 1993. 
AGENCY:  Securiti<  s  end  Exchange 
Commission  ("SIC"  or  "Commission"). 
ACTION:  Notice  of  appU  ::ation  for 
exemption  under  the  Investment 
Company  Act  of  .940  (the  "Act"). 

APPLICANTS:  Sheerson  I,ehman  Daily 
Dividend  Inc..  SI  earso  i  Government 


and  Agencies  Inc..  Shearscn  Lehman 
Brothers  Managed  Municipals  Fund 
Inc.,  Shearson  Lehman  Brothers  of  New 
York  Municipals  Fund  Inc..  Shearson 
Lehman  Brothers  California  Municipals 
Fund  Inc.,  Shearson  Lehman  Brothers 
Massachusetts  Mtinicipals  Fund. 
Shearson  Lehman  Brothers  Arizona 
Municipals  Fund  Inc.,  Shearson 
Lehman  Brothers  New  Jersey 
Municipals  Fund  Inc.,  Shearson 
Lehman  Brothers  Florida  Municipals 
Fund.  Shearson  Lehman  Brothers 
Precious  Metais  and  Minerals  Fund  Inc., 
American  Express*  New  York 
Municipals  Money  Market  Fund. 
American  Express*  Cahfomia 
Municipals  Money  Market  Fund,  and 
Managed  High  Income  Portfoho  Inc.  (the 
"Funds")  and  Smith  Barney,  Harris 
Upham  &  Co.  Incorporated  ("Smith 
Barney"). 

RELfVANT  ACT  SECTIONS:  Exemption 
requested  under  section  6(c)  fiom 
section  2(a)(19)  of  the  Act. 
SUMMARY  OF  APPUCATION:  .Applicants 
seek  an  order  to  amend  a  previous  order 
that  exempted  Judge  James  J.  Crisona 
fitjm  the  definition  of  "interested 
person"  as  defined  in  section  2(a)(19)  of 
the  Act  to  the  extent  he  may  be  an 
"interested  person  "  of  the  Funds 
because  he  is  the  father  of  Cynthia 
Crisona.  an  employee  of  the  Funds' 
underwriter.  Shearson  Lehman  Brothers 
Inc.  ("Shearson").  The  present  order  is 
necessary  because  of  the  sale  of  the 
assets  of  Shearson  to  Primerica 
Corporation  and  Primerica's  subsidiary. 
Smith  Barney. 

FHJNG  DATE:  The  appUcation  was  filed 
on  July  29,  1993.  Apphcants  have 
agreed  to  file  an  additional  amendment, 
the  substance  of  which  is  incorporated 
herein,  during  the  notice  period. 
HEARING  OR  NOTIFICATION  OF  HEARMG:  An 
order  granting  the  application  will  be 
issued  unless  the  SEC  orders  a  hearing. 
Interested  persons  may  request  a 
hearing  by  writing  to  the  SEC's 
Secretary  and  serving  applicants  with  a 
copy  of  the  request,  personally  or  by 
mail.  Hearing  requests  should  be 
received  by  the  SEC  by  5:30  p.m.  on 
September  27. 1993.  and  should  be 
accompanied  by  proof  of  service  on 
appUcants.  in  the  form  of  an  affidavit  or, 
for  lawyers,  a  certificate  of  service. 
Hearing  requests  should  state  the  nature 
of  the  writer's  interest,  the  reason  for  the 
request,  and  the  issues  contested. 
Persons  may  request  notification  of  a 
hearing  by  writing  to  the  SEC's 
Secretar)'. 

ADDRESSES:  Secretary.  SEC.  450  5th 
Street  NW  .  Washington.  IX:  20549. 
Applicants,  the  Funds.  Two  World 
Trade  Center.  New  York.  New  York 


III 
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10048;  Smith  Barney.  1345  Avenue  of 

the  Americas.  New  York,  New  York 

10105. 

FOR  FURTHER  INFORMATION  CONTACT: 

Elaine  M.  Boggs,  Staff  Attorney,  at  (202) 

272-3026,  or  Robert  A.  Robertson, 

Branch  Chief,  at  (202)  272-3030 

(Division  of  Investment  Management, 

Office  of  Investment  Company 

Regulation). 

SUPPI.EMENTARY  INFORMATION:  The 

following  is  a  summary  of  the 

application.  The  complete  application 

may  be  obtained  for  a  fee  at  the  SEC's 

Public  Reference  Branch. 

Applicants'  Representations 

1.  On  March  12. 1993.  Shearson 
entered  into  an  asset  purchase 
agreement  with  Primerica  Corporation 
and  Primerica's  indirect  wholly-owned 
subsidiary  Smith  Barney.  The  agreement 
provided  for  the  sale  to  Smith  Barney 
and  its  designated  affiliates  of 
substantially  all  the  assets  of  Shearson 
and  the  SLB  Asset  Management 
Divisions  of  Shearson  (the 
"Transaction").  Upon  the  closing  of  the 
Transaction,  Smith  Barney  will  become 
the  sponsor  and  distributor  or 
underwriter  of  the  Funds,  which  have 
formerly  been  sponsored  and 
distributed  or  underwritten  by 
Shearson.  In  addition,  the  investment 
advisory  services  which  had  formerly 
been  provided  to  the  Funds  by  Shearson 
or  its  subsidiaries  will  be  provided  by 
Smith  Barney  or  one  of  its  investment 
advisory  affiliates. 

2.  Since  July  1, 1976  and  until  his 
retirement  on  December  31. 1992.  Judge 
James  J.  Crisona  was  counsel  to  a  New 
York  law  firm.  From  January  1, 1959  to 
July  1, 1976,  Judge  Crisona  was  a  Justice 
of  ihe  Supreme  Court  of  the  State  of 
New  York.  He  has  been  a  director  or 
trustee  of  the  Funds  since  their 
respective  dates  of  inception.  Cynthia 
Crisona  is  Judge  Crisona's  daughter  and 
has  been  an  employee  of  Shearson  since 
the  consummation  of  certain 
transactions  relating  to  the  combination 
of  the  business  of  Loeb  Rhoades 
Homblower  ft  Co.  and  Shearson  Hayden 
Stone  Inc.  (the  "Combination").  For  one 
year  prior  to  the  Combination.  Ms. 
Crisona  was  employed  as  a  registered 
representative  of  Loeb  Rhoades 
Homblower  ft  Co.  and  remained 
employed  in  that  capacity  by  Shearson 
immediately  following  the  Combination. 
Prior  to  the  Combination,  Judge  Crisona 
was  a  non-interested  director  of  one  of 
the  Funds,  and  it  was  anticipated  that 
he  also  would  serve  as  a  non-interested 
fierson  on  the  board  of  directors  of 
another  Fund.  However,  as  a  result  of 
the  Combination  and  the  continued 


employment  of  Shearson  of  Ms.  Crisona. 
Judge  Crisona  was  treated  as  an 
interested  person  of  those  investment 
companies.  For  this  reason,  applicants, 
except  Smith  Barney,  sought  and 
received  an  order  under  section  6(c)  of 
the  Act  exempting  Judge  Crisona  from 
the  definition  of  "interested  person"  as 
defined  in  section  2(a](19)  of  the  Act 
(the  "Prior  Order").*  The  Prior  Order 
exempted  Judge  Crisona  to  the  extent  he 
otherwise  would  have  been  considered 
an  interested  person  of  the  Funds 
because  he  is  the  father  of  Ms.  Crisona. 

3.  Applicants  anticipate  that  Judge 
Crisona  will  continue  to  serve  as  a 
director,  trustee,  or  general  partner  of 
the  Funds  after  the  Transaction,  at 
which  time  all  of  the  Funds  will  be 
sponsored,  advised,  and  underwritten 
by  Smith  Barney  or  its  subsidiaries. 
Also,  Ms.  Crisona  will  be  employed  in 
her  present  capacity  by  Smith  Barney. 

4.  At  the  request  of  Shearson  and 
Smith  Barney,  the  Commission's 
Division  of  Investment  Management 
informed  Shearson  and  Smith  Barney 
that  the  Division  would  not  recommend 
that  the  Commission  take  any 
enforcement  action  against  them  if  the 
Funds  operate  under  the  terms  of  the 
Prior  Order  until  the  earlier  of  (a)  the 
date  the  Prior  Order  is  renewed  by  the 
Commission  pursuant  to  a  renewal 
order  specifying  Smith  Barney  and  its 
subsidiaries  or  affiliates  as  applicants  or 
(h)  June  8,  1994.2  Accordingly, 
applicants  in  the  present  application 
request  that  the  relief  granted  by  the 
Prior  Order  be  extended  to  Smith 
Barney  or  any  of  its  subsidiaries  or 
affihates,  or  any  future  Funds  as  to 
which  Smith  Barney  or  any  of  its 
subsidiaries  or  affiliates  may  act  as  the 
investment  adviser  or  principal 
underwriter. 

Applicants'  Legal  Analysis 

1.  Section  2(a)(19)  of  the  Act  defines 
an  "interested  person"  of  an  investment 
adviser  or  a  principal  underwriter  to 
include  any  member  of  the  immediate 
family  of  any  natural  person  who  is  an 
"affiliated  person"  of  such  investment 
adviser  or  principal  underwriter.  The 
section  defines  member  of  the 
immediate  family  to  include  any  parent. 
Furthermore,  section  2(a)(19)  defines  an 
"interested  person"  of  an  investment 
company  to  include  any  interested 
person  of  any  investment  adviser  of  or 
principal  underwriter  for  such 
company.  Section  2(a)(3)  of  the  Act 
defines  "affiliated  person"  of  any 


1 1nvwtmOTl  Company  Act  Ralease  Nos.  1 1671 
(Mar.  e.  1961)  (noUca)  and  1 1716  (Apr.  3, 1981) 
(Order). 

iShaanon  Laitman  Brothers  Inc.  (put),  avail.  |une 
a.  1993). 


person  as,  among  other  things,  "any 
officer,  director,  partner,  co-partner,  or 
employee  of  such  other  person." 

2.  Because  Ms.  Crisona  will  be  an 
employee  of  Smith  Barney  after  the 
Transaction,  she  will  be  an  affiliated 
person  of  Smith  Barney.  Judge  Crisona, 
absent  the  renewal  and  extension  of  the 
Prior  Order  may  be,  at  the  conclusion  of 
the  Transaction,  an  "interested  person" 
of  the  Funds,  Smith  Barney,  or  any  of 
its  subsidiaries,  because  he  is  the  father 
of  an  employee  of  the  Funds' 
underwriter — Smith  Barney. 

3.  Ms.  Crisona  has  been  employed  for 
several  years  in  positions  completely 
independent  of  her  father  and  is 
financially  independent.  Ms.  Crisona  is 
over  40  years  of  age,  has  been  married, 
maintains  a  separate  household  from 
Judge  Crisona,  and  is  financially 
independent  of  Judge  Crisona.  Judge 
Crisona  has  received  no  direct  or 
indirect  benefit  from  Ms.  Crisona's 
employment  by  Shearson  nor  is  it 
expected  that  he  will  receive  any  direct 
or  indirect  benefit  from  Ms.  Crisona's 
employment  by  Smith  Barney  after  the 
Transaction.  In  addition,  Ms.  Crisona 
will  be  one  of  approximately  3.000 
registered  representatives  employed  by 
Smith  Barney,  and  she  receives  no 
additional  compensation  benefits  or 
preferential  or  other  special  treatment 
by  virtue  of  her  relationship  to  Judge 
Crisona. 

4.  The  function  of  the  provisions  of 
the  Act  with  respect  to  "interested 
persons"  is  to  supply  an  independent 
check  on  the  management  of  investment 
companies  and  to  provide  a  means  for 
the  representation  of  shareholder 
interests  in  investment  company  affairs. 
The  designation  of  an  individual  as  an 
"interested  person"  implies  the 
existence  of  a  question  of  actual  or 
potential  conflict  of  interest  that  would 
impede  the  individual's  capacity  to 
perform  those  functions.  The  Funds' 
respective  boards  of  directors  or  trustees 
or  individual  general  partners  have 
determined  in  good  faith  that  Judge 
Crisona  is  in  a  position  to  continue  to 
act  independently  on  behalf  of  the 
Funds  and  their  respective  shareholders 
without  any  possible  impairment  arising 
out  of  his  daughter's  employment  with 

a  Smith  Barney  affiliate. 

Applicants'  Condition 

As  a  condition  of  the  requested  relief, 
Judge  Crisona  will  undertake  not  to 
vote,  nor  participate  in  any 
deliberations,  as  a  director  or  trustee  of 
any  of  the  Funds  with  respect  to 
allocation  of  brokerage  to  Smith  Barney, 
or  any  affiliate  thereof,  as  long  as  Ms. 
Crisona  is  employed  as  a  registered 
representative  of  Smith  Barney. 


For  the  Coimnission,  by  the  Division  of 
Investment  Management,  pursuant  to 
delegated  authority. 
Margaret  H.  McFarland. 
Deputy  Secretary. 
(FR  Doc.  93-21899  Filed  9-S-93;  8:45  ami 
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[R«l.  No.  IC-19674;  812-8508] 

Shearson  Lehman  Daily  Dividend  inc.; 
Notice  of  Application 

September  1, 1993. 

AGENCY:  Securities  and  Exchange 

Commission  ("SEC"  or  "Commission"). 

ACTION:  Notice  of  application  for 
exemption  under  the  Investment 
Company  Act  of  1940  (the  "Act"). 

APPUCANTS:  Shearson  Lehman  Daily 
Dividend  Inc.,  Shearson  Government 
and  Agencies  Inc.,  Shearson  Lehman 
Brothers  Managed  Municipals  Fund 
Inc.,  Shearson  Lehman  Brothers  New 
York  Municipals  Fimd  Inc.,  Shearson 
Lehman  Brothers  California  Municipals 
Fund  Inc..  Shearson  Lehman  Brothers 
Massachusetts  Municipals  Fund, 
Shearson  Lehman  Brothers  Arizona 
Municipals  Fimd  Inc.,  Shearson 
Lehman  Brothers  New  Jersey 
Municipals  Fund  Inc.,  Shearson 
Lehman  Brothers  Florida  Municipals 
Fund,  Shearson  Lehman  Brothers 
Precious  Metals  and  Minerals  Fund  Inc.. 
Shearson  Lehman  Brothers  Adjustable 
Rate  Government  Income  Fund. 
American  Express*  New  York 
Municipals  Money  Market  Fund, 
American  Express*  California 
Municipals  Money  Market  Fund,  the 
Advisors  Fund  L.P.,  the  Trust  forTrak 
Investments,  2^nix  Income  Fimd  Inc.. 
Managed  Municipals  Portfoho  Inc., 
Managed  Municipals  Portfolio  II  Ina, 
and  Managed  High  Income  Portfolio  Inc. 
(the  "Funds"),  the  Robinson-Humphrey 
Company,  Inc.  ("Robinson-Humphrey"), 
and  Smith  Barney.  Harris  Upham  &  Co. 
Incorporated  ("Smith  Bamey"). 
RELEVANT  ACT  SECTIONS:  Exemption 
requested  under  section  6(c)  from 
section  2(a)(19)  of  the  Act. 
SUMMARY  OF  APPLICATION:  Applicants 
seek  an  order  to  amend  a  previous  order 
that  exempted  Martin  Brody  from  the 
deftnition  of  "interested  person"  as 
defined  in  section  2(a)(19)  of  the  Act  to 
the  extent  he  may  be  an  "interested 
person"  of  the  Funds  because  he  is  the 
father  of  Renee  Levow.  an  employee  of 
an  affiliate  of  the  Funds'  underwriter. 
Shearson  Lehman  Brothers  Inc. 
("Shearson").  The  present  order  is 
necessary  because  of  the  sale  of  the 
assets  of  Shearson  to  Primerica 


Corporation  and  Prinnerii^a's  subsidiary. 
Smith  Bamey. 

FILING  DATE:  The  appUcation  was  filed 
on  July  29. 1993.  Aj  pliamts  have 
agreed  to  file  an  adc  itior  al  amendment, 
the  substance  of  wh  ch  i ;  incorporated 
herein,  during  the  notice  period. 
HEARING  OR  NOTIFICATION  OF  HEARING:  An 
order  granting  the  amplication  will  be 
issued  unless  the  Sf.C  oiders  a  hearing. 
Interested  persons  may  lequest  a 
hearing  by  writing  to  the  SEC's 
Secretary  and  serving  applicants  with  a 
copy  of  the  request,  personally  or  by 
mail.  Hearing  requests  s  lould  be 
received  by  the  SEC  by  !  :30  p.m.  on 
September  27, 1993  anc  should  be 
accompanied  by  pre  of  of  service  on 
applicants,  in  the  form  (fan  affidavit  or, 
for  lawyers,  a  certifi':ate  of  service. 
Hearing  requests  shoulc  state  the  nature 
of  the  writer's  interest,  the  reason  for  the 
request,  and  the  issi  es  contested. 
Persons  may  reques"  no  ification  of  a 
hearing  by  writing  to  th  3  SEC's 
Secretary. 

ADDRESSES:  Secretary,  f  EC.  450  5th 
Street  NW..  Washingtor .  DC  20549. 
Applicants,  the  Funds.  Two  World 
Trade  Center.  New  Yorh.  New  York 
10048;  Robinson-Humphrey,  3333 
Peachtree  Road,  NE.  A  lanta,  Georgia 
30326:  Smith  Bame) ,  1345  Avenue  of 
the  Americas,  New  Vors,  New  York 
10105. 

FOR  FURTHER  INF0RM;VT1 3N  CONTACT: 
Elaine  M.  Boggs.  Sta  f  -  ittorney,  at  (202) 
272-3026.  or  Robert  A.  Robertson, 
Branch  Chief,  at  (202)  ;;72-3030 
(Division  of  Investmen ;  Management. 
Office  of  Investment  C')mpany 
Regulation). 

SUPPLEMENTARY  INFOI^  ATION:  The 
following  is  a  summ«r  '  of  the 
application.  The  coitplete  appUcation 
may  be  obtained  for «   ee  at  the  SEC's 
Public  Reference  Brai  :h. 

Applicants'  Represeiiations 

1.  On  March  12, 195 3,  Shearson 
entered  into  an  asset  :  urchase 
agreement  with  Primt  ica  Corporation 
and  Primerica's  indin;::t  wholly-owned 
subsidiary  Smith  Ban:  ey.  The  agreement 
provided  for  the  sale  i  a  Smith  Bamey 
and  its  designated  aff  .iates  of 
substantially  all  the  a;  sets  of  Shearson 
and  the  SLB  Asset  Ma  lagement 
Divisions  of  Shearson  (the 
"Transaction").  Upon  the  closing  of  the 
Transaction.  Smith  Bt  mey  will  become 
the  sponsor  and  distri  Dutor  or 
imderwriter  of  the  Fil  ids.  which  have 
formerly  been  sponso  ed  and 
distributed  or  under\*  -itten  by 
Shearson.  In  addition  the  investment 
advisory  services  whi  :h  had  formerly 
been  provided  to  the  lunds  by  Shearson 


or  its  subsidiaries  will  be  provided  by 
Smith  Bamey  or  one  of  its  investment 
advisory  affiliates. 

2.  Robinson-Humphrey  is  a  wholly- 
owned  subsidiary  of  Shearson  and  is 
principally  an  investment  banking  and 
securities  brokerage  firm.  Pursuant  to 
the  Transaction.  Robinson-Humphrey 
will  be  sold  to  and  become  a  wholly- 
owned  subsidiary  of  Smith  Bamey. 

3.  Martin  Brody  is  vice  chairman  of 
the  board  of  directors  of  Restaurant 
Associates  Industries.  Inc..  and  Renee 
Levow  is  his  daughter.  Mr.  Brody 
originally  was  elected  as  a  director, 
trustee,  or  made  a  genera!  partner  of 
each  of  the  Funds  at  their  respective 
organizational  meetings.  Until  April  1. 
1983.  he  was  deemed  to  be  a  non- 
interested  person  of  the  Funds  and  their 
advisers  and  principal  underwriters 
However,  as  a  result  of  Mrs.  Levow's 
employment  as  a  registered 
representative  with  Robinson- 
Humphrey  on  or  around  April  1,  1983. 
Mr.  Brody  may  have  been  characterized 
as  an  interested  person  of  the  Funds. 
For  this  reason,  applicants,  except 
Smith  Bamey,  sought  and  received  an 
order  under  section  6(c)  of  the  Act 
exempting  Mr.  Brody  from  the 
definition  of  "interested  person"  as 
defined  in  section  2(a)(19)  of  the  Act 
(the  "Prior  Order").'  The  Prior  Order 
exempted  Mr.  Brody  to  the  extent  he 
otherwise  would  have  been  considered 
an  interested  person  of  the  Funds 
because  he  is  the  father  of  Mrs.  Levow. 

4.  Applicants  anticipate  that  Mr. 
Brody  will  continue  to  serve  as  a 
director,  trustee,  or  general  partner  of 
the  Funds  after  the  Transaction,  at 
which  time  all  of  the  Funds  will  be 
sponsored,  advised,  and  underwritten 
by  Smith  Bamey  or  its  subsidiaries. 
Also,  Mrs.  Levow  will  remain  employed 
in  her  present  capacity  by  Robinson- 
Humphrey. 

5.  At  the  request  of  Shearson  and 
Smith  Bamey,  the  Commission's 
Division  of  Investment  Management 
informed  Shearson  and  Smith  Bamey 
that  the  Division  would  not  recommend 
that  the  Commission  take  any 
enforcement  action  against  them  if  the 
Funds  operate  under  the  terms  of  the 
Prior  Order  until  the  earlier  of  (a)  the 
date  the  I*rior  Order  is  renewed  by  the 
Commission  pursuant  to  a  renewal 
order  specifying  Smith  Bamey  and  its 
subsidiaries  or  affiliates  as  applicants  or 
(b)  June  8, 1994.2  Accordingly, 
applicants  in  the  present  application 


1  Investment  Company  Act  Release  Nos.  13316 
Uime  10.  1983)  (notice)  and  13382  (July  13. 1983) 
(order). 

2  Shearson  Lehman  Brothers  Inc.  (pub.  avail.  |une 
8. 1993). 
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request  that  the  relief  granted  by  the 
Prior  Order  He  extended  to  Smith 
Barney  or  any  of  its  subsidiaries  or 
affihates,  or  any  future  Funds  to  which 
Smith  Barney  or  any  of  its  subsidiaries 
or  affihates  may  act  as  the  investment 
adviser  or  principal  underwriter. 

Applicants'  Legal  Analysis 

1.  Section  2(a){19)  of  the  .\ct  defines 
an  "interested  person"  of  an  investment 
adviser  or  a  principal  underwriter  to 
include  any  member  of  the  immediate 
family  of  any  natural  person  who  is  an 
"affiliated  person"  of  such  investment 
adviser  or  principal  underwriter.  The 
section  defines  member  of  the 
immediate  family  to  include  any  parent. 
Furthermore,  section  2(a){19)  defines  an 
"interested  person"  of  an  investment 
company  to  include  any  interested 
person  of  any  investment  adviser  of  or 
principal  underwriter  for  such 
company. 

2.  Section  2(a)(3)  of  the  Act  defines 
"affiliated  person"  of  any  person  as, 
among  other  things,  any  officer, 
director,  partner,  co-partner,  or 
employee  of  such  other  person. 
Accordingly,  Mrs.  Levow  is  an  affiliated 
person  of  Robinson-Humphrey  because 
she  is  an  employee  of  Robinson- 
Humphrey.  "Affiliated  person"  is 
further  defined  to  include  any  person 
directly  or  indirectly  controlling, 
controlled  by  or  under  conunon  control 
with,  such  other  person.  Therefore, 
Robinson-Humphrey  will  be  an 
affiliated  person  of  Smith  Barney  after 
the  Transaction  since  Robinson- 
Humphrey  will  be  a  wholly-owned 
subsidiary  of  Smith  Barney. 

3.  Although  applicants'  relief  is 
characterized  as  a  request  for  relief  from 
section  2(a)(19),  the  provision  of  the  Act 
that  may  be  violated  in  the  absence  of 
relief  is  section  10(a).  which  requires 
that  at  least  40%  of  the  directors  of  a 
registered  investment  company  be  non- 
interested  persons.  Section  10(a)  is 
intended  to  provide  for  an  independent 
check  on  management  and  for  the 
representation  of  the  shareholders' 
interests  in  investment  company  affairs. 
Because  of  this  purpose,  in  interpreting 
section  2(a)(19).  the  Division  of 
Investment  Management  generally  treats 
related  companies  that  are  under 
common  ownership  and  control  as  a 
single  entity  for  the  purpose  of  section 
2(a)(19).3  Accordingly,  if  Robinson- 
Humphrey  and  Smith  Barney  are  treated 
as  a  single  entity,  Mr.  Brody  would  be 
considered  to  be  an  interested  person  of 


'  See.  e  g.  Certain  Persons  Not  Deemed  Interested 
Persons:  Definition  of  Fegular  Broker  or  Dealer. 
Investment  Company  Act  Release  No.  13920  (May 
2. 1984)  (proposal  to  amend  rule  2a-5  and 
renumber  it  as  rule  2a-19). 


the  Funds  because  his  daughter  would 
be  considered  an  affiliated  person  of  the 
Funds'  underwriter — Smith  Barney. 

4.  Mrs.  Levow  has  been  employed  for 
several  years  in  positions  completely 
independent  of  her  father.  She  is  over 
40  years  of  age,  is  married,  maintains  a 
separate  household,  and  is  financieilly 
independent  of  her  father.  Mr.  Brody 
has  received  no  direct  or  indirect  benefit 
from  Mrs.  Levow 's  employment  by 
Robinson-Humphrey,  and  applicants  do 
not  expect  that  he  will  receive  any 
direct  or  indirect  benefit  from  Mrs. 
Levow's  employment  by  Smith  Barney 
or  one  of  its  affiliates  after  the 
Transaction.  In  addition,  Mrs.  Levow 
will  be  one  of  approximately  650 
registered  representatives  employed  by 
Robinson-Humphrey,  and  she  receives 
no  additional  compensation  benefits  or 
preferential  or  other  special  treatment 
by  virtue  of  her  relationship  to  Mr. 
Brody. 

5.  The  function  of  the  provisions  of 
the  Act  with  respect  to  ''interested 
persons"  is  to  supply  an  independent 
check  on  the  management  of  investment 
companies  and  to  provide  a  means  for 
the  representation  of  shareholder 
interests  in  investment  company  affairs. 
The  designation  of  an  individual  as  an 
"interested  person"  implies  the 
existence  of  a  question  of  actual  or 
potential  conflict  of  interest  that  would 
impede  the  individual's  capacity  to 
perform  those  functions.  The  Funds' 
respective  boards  of  directors  or  trustees 
or  individual  general  partners  have 
determined  in  good  faith  that  Mr.  Brody 
is  in  a  position  to  continue  to  act 
independently  on  behalf  of  the  Funds 
and  their  respective  shareholders 
without  any  possible  impairment  arising 
out  of  his  daughter's  employment  with 

a  Smith  Barney  affiliate. 

Applicants'  Condition 

As  a  condition  of  the  requested  relief, 
Mr.  Brody  virill  undertake  not  to  vote, 
nor  participate  in  any  deliberations,  as 
a  director,  trustee,  or  general  partner  of 
any  of  the  Funds  with  respect  to 
allocation  of  bipkerage  to  Smith  Barney, 
or  any  affiliate  thereof,  as  long  as  Mrs. 
Levow  is  employed  as  a  registered 
representative  of  Smith  Barney  or  one  of 
its  subsidiaries  or  affiliates. 

For  the  Commission,  by  the  Division  of 
Investment  Management,  pursuant  to 
delegated  authority. 
Margaret  H.  McForland, 
Depu  ty  Secretary. 

[FR  Doc.  93-21900  Filed  9-8-93;  8:45  am) 
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[Ret.  No.  IC-19675;  812-8538] 

Transameiica  Occidental  Life 
Insurance  Company,  et  al. 

September  1, 1993. 

AGENCY:  Securities  arvd  Exchange 

Commission  (the  "SEC"  or 

"Commission"). 

ACTION:  Notice  of  apphcation  for  an 
order  under  the  Investment  Company 
Act  of  1940  (the  "1940  Act"). 

APPLICANTS:  Transamerica  Occidental 
Life  Insurance  Company  ("Company"), 
Transamerica  Separate  Account  VA-2L 
(the  "Variable  Account"),  Transamerica 
Financial  Resources,  Inc.  ("TFR  ")  and 
Dreyfus  Service  Corporation 
("Dreyfus"). 

RELEVANT  1940  ACT  SECTIONS:  Order 
requested  under  Section  6(c)  for 
exemptions  from  Sections  26(a)(2)(C) 
and  27(c)(2)  of  the  1940  Act. 

SUMMARY  OF  APPUCATION:  AppUcants 
seek  an  order  permitting  the  deduction 
of  a  mortality  and  expense  risk  charge 
fi-om  the  assets  of  the  Variable  Account 
under  certain  flexible  purchase  payment 
multi-funded  deferred  individual 
annuity  contracts  (the  "Contracts"). 

RLING  DATE:  The  apphcation  was  filed 
on  August  18, 1993. 

HEARING  OR  NOTIHCAT10N  OF  HEARING:  An 
order  granting  the  application  will  be 
issued  unless  the  Commission  orders  a 
hearing.  Interested  persons  may  request 
a  hearing  on  the  application  by  writing 
to  the  Secretary  of  the  SEC  and  serving 
Applicants  with  a  copy  of  the  request, 
personally  or  by  mail.  Hearing  requests 
must  be  received  by  the  Commission  by 
5:30  p.m.  on  September  27,  1993  and 
should  be  accompanied  by  proof  of 
service  on  Applicants  in  the  form  of  an 
affidavit  or.  for  lawyers,  by  certificate. 
Hearing  requests  should  state  the  nature 
of  the  interest,  the  reason  for  the  request 
and  the  issues  contested.  Persons  may 
request  notifit-.ation  of  the  date  of  a 
hearing  by  writing  to  the  Secretary  of 
the  SEC. 

ADDRESSES:  Secretary,  Securities  and 
Exchange  Commission.  450  Fifth  Street, 
NW.,  Washington,  DC  20549.  The 
Transamerica  Applicants,  c/o  James  W. 
Dederer.  Esq..  Transamerica  Occidental 
Life  Insurance  Company,  1150  South 
Olive,  Los  Angeles,  CA  90015.  Dreyfus 
Service  Corporation,  200  Park  Avenue, 
New  York.  NY  10166. 

FOR  FURTHER  INFORMATION  CONTACT: 
Thomas  E.  Bisset,  Senior  Attorney,  at 
(202)  272-2058  or  Michael  V.  Wible. 
Special  Counsel,  at  (202)  272-2060, 
Office  of  Insurance  Products  (Division 
of  Investment  Management). 


SUPPLEMENTARY  INFORMATION:  Following 
is  a  summary  of  the  application.  The 
complete  application  is  available  for  a 
fee  from  the  Commission's  Public 
Reference  Branch. 

Applicants'  Representations 

1.  The  Company  is  a  stock  life 
insurance  company  which  was 
originally  incoi-porated  under  the  laws 
of  California  in  1906.  It  is  a  wholly- 
owned  subsidiary  of  Transamerica 
Insurance  Corporation  of  California, 
which  is  in  turn  a  wholly-owned 
subsidiary  of  Transamerica  Corporation. 

2.  The  Variable  Account  is  registered 
with  the  Commission  as  a  imit 
investment  trust  under  the  1940  Act. 
The  Variable  Account  is  divided  into 
sub-accounts  that  invest  in  shares  of  the 
Dreyfus  Life  and  Annuity  Index  Fund, 
Inc.  or  one  or  more  of  the  portfolios  of 
the  Dreyfus  Variable  Investment  Fund. 
In  the  future,  the  Variable  Accoimt  v«ll 
invest  in  the  Dreyfus  Socially 
Responsible  Growth  Fund,  Inc-.  In 
addition,  other  portfolios  or  funds 
managed  or  distributed  by  Dreyfus  or  an 
affiliate  may  be  made  available. 

3.  Drayfus  and  TFR  will  serve  as  the 
distributors  and  principal  underwriters 
of  the  Contracts. 

4.  The  Contracts  are  flexible  purchase 
pajTnent  multi-funded  deferred 
individual  (uinuity  contracts  which  can 
be  purchased  on  a  non-tax  qualified 
basis  or  used  to  fund  rollovers  to 
individual  retirement  annuities 
qualifying  for  favorable  tax  treatment 
under  section  408(b)  of  the  Internal 
Revenue  Code  of  1986.  The  initial 
purchase  payment  for  a  Contract  is 
$5,000  and  additional  payments  of  at 
least  $500  may  be  made  at  any  time 
before  the  annuity  date.  Initially, 
payments  may  be  allocated  to  one  or 
more  sub-accoimts  of  the  Variable 
Account.  The  Company  anticipates  that, 
in  the  future,  payments  may  be 
allocated  to.  the  sub-accounts  of  the 
Variable  Account,  one  er  more 
Guarantee  Periods  of  the  Fixed  Account 
(if  and  when  made  available),  or  to  a 
combination  of  these  investment 
accounts.  Amounts  allocated  to  the 
Fixed  Account  will  be  subject  to  a 
market  value  adjustment  under  certain 
circumstances. 

5.  The  Contract  offers  a  death  benefit. 
Prior  to  the  annuity  date,  the  death 
benefit  proceeds  for  each  Contract  are 
equal  to  the  greatest  of  (a)  the  Contract 
Owner's  account  value  (plus  or  minus 
any  market  value  adjustment  applicable 
to  the  Fixed  Account),  (b)  the  sum  of  all 
purchase  payments  less  withdrawals 
and  any  premium  taxes  or,  (c)  the 
Contract  Owner's  account  value  after 
any  market  value  adjustment  on  the 


most  recent  seven  yea-  certificate 
anniversary  preceding  tlie  date  of  death 
adjusted  for  any  payn-  er  ts  and 
withdrawals  since  that  seven  year 
anniversary. 

6.  Subject  to  certain  restrictions. 
Contract  Owners  may  tnnsfer  all  or  part 
of  their  interest  in  a  sub- account  to 
another  sub-account  c  f  tiie  Variable 
Account  or  to  the  Fixtid  .\ccoimt  (if  and 
when  available).  Duri  ig  he 
accumulation  phase  cf  tl:e  Contracts, 
transfers  in  excess  of  ;ix  per  year  may 
be  subject  to  a  transfe  •  fes  equal  to  the 
lesser  of  2%  of  the  an  ouit  transferred 
or  $10.  No  transfer  fe«  applies  after  the 
annuity  date. 

7.  The  Company  will  deduct  an 
annual  account  fee  fo  •  ea:Ji  Contract 
equal  to  the  lesser  of  i  a)  2  %  of  a 
Contract  Owner's  ace  junl  value  or  (b) 
$30.  The  fee  may  be  i  icrt  ased  but  is 
guaranteed  not  to  exc  ?ed  an  annual 
amount  of  $60.  After  he  mnuity  date  an 
annual  fee  of  $30  wil  be  deducted  in 
equal  installments  frcm  each  annuity 
payment. 

8.  The  Company  w:  11  also  deduct  a 
daily  administrative  charge  from  the 
assets  of  each  sub-acc  ount  of  the 
Variable  Account  cur-ent  y  at  an 
effective  annual  rate  of  0.  ".5%  of  the 
average  net  assets  of  the  \'ariable 
Accoimt.  This  charge  raaj  be  increased 
but  will  not  exceed  0  25'X . 

9.  The  Company  re  ;ervt;s  the  right  to 
impose  an  annual  fee  not  to  exceed  $25 
for  administrative  ex])ensi3s  associated 
with  processing  mon'hly  vithdrawals 
imder  a  Contract  pun  uan'  to  a 
systematic  withdrawal  option  offered 
under  the  Contract. 

10.  Applicants  repiesent.  that  the 
Company  does  not  ar  ticipate  any  profit 
from  the  charges  desc  ribed  in 
paragraphs  7-9  abovt  and  that  the 
Company  will  deduc  the  administrative 
charges  in  reliance  ujion  and  in 
compliance  with  Rul<  26a-l  under  the 
1940  Act. 

11.  A  contingent  dt  ferred  sales  charge 
of  up  to  6%  of  the  an:  ount  withdrawn 
will  be  imposed  on  oirtair  partial 
withdrawals  from  or  ;urreider  of  a 
Contract  Owner's  ace  Dunt.  The 
percentage  of  the  change  varies 
according  to  the  numoer  of  years 
between  the  year  in  vhich  a  payment 
was  credited  to  the  C  jntra^:!  and  the 
Contract  year  in  which  the  withdrawal 
is  made.  The  charge  i >  equal  to  6%  until 
the  second  certificate  year  after  receipt 
of  payment  has  been  :ompleted,  5% 
until  4  years  are  com;)letec ,  4%  for  the 
next  two  years.  2%  after  6  complete 
years  and  0%  after  7  i:omp.ete  years. 
The  amount  of  any  w  thdn.wal  will  be 
deemed  to  come  first  from  purchase 
payments  on  a  first  ir /first  out  basis 


until  all  purchase  payments  have  been 
urithdrawn.  The  Com{>any  guarantees 
that  the  aggregate  contingent  deferred 
sales  charge  will  never  exceed  6%  of  the 
total  purchase  payments.  After  the 
second  Contract  year,  up  to  10%  of 
pim:hase  payments  held  less  than  seven 
Contract  years  may  be  withdrawn 
vrithout  a  charge.  Also,  the  contingent 
deferred  sales  charge  will  not  be  applied 
to  death  benefits,  withdrawals  under  the 
Contract's  systematic  withdrawal  or 
automatic  payment  options,  and  upon 
certain  annuities. 

12.  Premium  taxes  relating  to  a 
particular  Contract  will  be  deducted 
from  premiums,  upon  receipt  of 
purchase  payments,  withdrawal, 
surrender,  payment  of  death  benefits,  or 
annuitization.  No  charges  are  currently 
made  for  federal,  state,  or  local  taxes 
other  than  premium  taxes.  However,  the 
Company  may  deduct  such  taxes  fi^om 
the  Fixed  Account  and  the  Variable 
Account  in  the  future.  The  Applicants' 
acknowledge  that  the  relief  granted  by 
rule  26a-2  under  the  1940  Act  does  not 
apply  to  taxes  other  than  premium 
taxes. 

13.  The  Company  will  impose  a  daily 
charge  to  compensate  it  for  bearing 
certain  mortality  and  expense  risks  in 
connection  with  the  Variable  Account 
and  the  Contracts.  The  charge  is  set  at 
an  annual  maximum  rate  of  1.25%  of 
the  net  assets  in  the  Variable  Account. 
Of  that  amount,  approximately  0.65%  is 
estimated  to  be  attributable  to  mortality 
risks,  and  approximately  0.60%  is 
estimated  to  be  attributable  to  expense 
risks.  The  Company  currently 
anticipates  a  profit  from  this  charge.  The 
mortality  risk  borne  by  the  Company 
arises  from  its  contractual  obligation  to 
make  annuity  payments  (determined  in 
accordance  with  the  annuity  tables  and 
other  provisions  contained  in  the 
Contract)  regardless  of  how  long  all 
annuitants  or  any  individual  annuitant 
may  Uve.  The  Company  also  assumes  a 
risk  in  connection  with  the  payment  of 
death  benefits.  The  expense  risk 
assumed  by  the  Company  is  the  risk  that 
actual  administrative  costs  will  exceed 
the  amount  recovered  through  the 
various  administrative  charges 
described  above. 

Applicants'  Legal  Analysis  and 
Conditions 

1.  Section  6(c)  of  the  1940  Act 
authorizes  the  Commission  to  exempt 
any  person,  security  or  transaction,  or 
any  class  or  classes  of  persons, 
securities  or  transactions  from  the 
provisions  of  the  1940  Act  and  the  rules 
promulgated  thereimder  if  and  to  the 
extent  that  such  exemption  is  necessary 
or  appropriate  in  the  pubUc  interest  and 
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consistent  with  the  protection  of 
investors  and  the  piirposes  fairly 
intended  by  the  policy  and  provisions  of 
the  1940  Act. 

2.  Applicants  request  exemptions 
from  sections  26(a)(2)(C)  and  27(cM2)  of 
the  1940  Act  pursuant  to  section  6(c)  to 
the  extent  rehef  is  necessary  to  permit 
the  deduction  from  the  Variable 
Account  of  the  mortality  and  expense 
risk  charge  under  the  Contracts. 
Sections  26(a)(2)(C)  and  27(c)(2),  as 
herein  pertinent,  prohibit  a  registered 
unit  investment  trust  and  any 
deposition  thereof  or  underwriter 
therefor  from  selling  periodic  pavTnent 
plan  cenificates  unless  the  proceeds  of 
all  payments  (other  than  sales  load)  are 
deposited  with  a  qualified  bank  as 
trustee  or  custodian  and  held  under 
arrangements  which  prohibit  any 
payment  to  the  depositor  or  principal 
underwriter  except  a  fee,  not  exceeding 
such  reasonable  amounts  as  the 
Commission  may  prescribe,  for 
performing  bookkeeping  and  other 
administrative  serv'ices. 

3.  Applicants  submit  that  the 
Company  is  entitled  to  reasonable 
compensation  for  its  assumption  of 
mortahty  and  expense  risks  and 
represent  that  the  mortaUty  and  expense 
risk  charge  under  the  Contracts  is 
consistent  with  the  protection  of 
investors  because  it  is  a  reasonable  and 
proper  insurance  charge.  The  Company 
also  represents  that  the  charge  of  1.25% 
for  mortality  and  expense  risks  is  within 
the  range  of  industry  practice  with 
respect  to  comparable  annuity  products. 
Applicants  state  that  this  representation 
is  based  upon  the  Company's  analysis  of 
publicly  available  information  about 
similar  industi-y  products,  taking  into 
consideration  such  factors  as  current 
charge  levels,  the  existence  of  charge 
level  guarantees,  death  benefit 
guarantees,  guaranteed  annuity  rates 
and  olher  Contract  options.  The 
Company  will  maintain  at  its 
administrative  offices,  available  to  the 
Commission,  a  memorandum  setting 
forth  in  detail  the  products  analyzed  in 
the  course  of,  and  the  methodology  and 
results  of  its  comparative  survey. 

4.  Applicants  acknowledge  that  the 
proceeds  from  the  contingent  deferred 
sales  load  may  be  insufficient  to  cover 
all  costs  relating  to  the  distribution  of 
the  Contracts.  Applicants  also 
acknowledge  that  if  a  profit  is  realized 
from  the  mortality  and  expense  risk 
charge,  all  or  a  portion  of  such  profit 
may  be  viewed  as  being  offset  by 
distribution  expenses  not  reimbursed  by 
the  contingent  deferred  sales  charge. 
The  Company  has  concluded  that  there 
is  a  reasonable  likelihood  that  the 
proposed  distribution  financing 


arrangements  will  benefit  the  Variable 
Account  and  the  Contract  Owners.  The 
basis  for  such  conclusion  is  set  forth  in 
a  memorandum  which  will  be 
maintained  by  the  Company  at  its 
administrative  offices  and  will  be 
available  to  the  Commission. 

5.  The  Company  represents  that  the 
Variable  Account  will  invest  only  in 
underlying  management  investment 
companies  which  undertake,  in  the 
event  such  company  adopts  any  plan 
under  rule  12b-l  under  the  1940  Act  to 
finance  distribution  expenses,  to  have  a 
board  of  directors  (or  trustees),  a 
majority  of  whom  are  not  interested 
persons  of  the  company,  formulate  and 
approve  any  such  plan  under  the  Rule 
12b-l. 

Conclusion 

Applicants  assert  that  for  the  reasons 
and  upon  the  facts  set  forth  above,  the 
requested  exemptions  from  sections 
26(a)(2)(C)  and  27(c)(2)  of  the  1940  Act 
to  deduct  the  mortaUty  and  expense  risk 
charge  under  the  Contracts  meet  the 
standards  in  section  6(c)  of  the  1940 
Act.  In  this  regard,  Appficants  assert 
that  the  exemptions  are  necessary  and 
appropriate  in  the  public  interest  and 
consistent  with  the  protection  of 
investors  and  the  policies  and  purposes 
ofthe  1940  Act. 

For  the  Commission,  by  the  Division  of 
Investment  Management,  pursuant  to 
delegated  authority. 

Margaret  H.  McFarland, 

Deputy  Secretary. 

IFR  Doc.  93-21901  Filed  9-8-93;  8:45  ami 
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SMALL  BUSINESS  ADMINISTRATION 

Reporting  artd  Recordkeeping 
Requirements  Under  0MB  Review 

action:  Notice  of  reporting  requirements 
submitted  for  review. 

SUMMARY:  Under  the  provisions  ofthe 
Paperwork  Reduction  Act  (44  U.S.C.  . 
chapter  35),  agencies  are  required  to 
submit  proposed  reporting  and 
recordkeeping  requirements  to  OMB  for 
review  and  approval,  and  to  publish  a 
notice  in  the  Federal  Register  notifying 
the  public  that  the  agency  has  made 
such  a  submission. 

DATES:  Comments  should  be  submitted 
on  or  before  October  12.  1993.  If  you 
intend  to  comment  but  cannot  prepare 
comments  promptly,  please  advise  the 
OMB  Reviewer  and  the  Agency 
Clearance  Officer  before  the  deadline. 
COPIES:  Request  for  clearance  (S.F.  83), 
supporting  statement,  and  other 
documents  submitted  to  OMB  for 


review  may  be  obtained  from  the 
Agency  Clearance  Officer.  Sulunit 
comments  to  the  Agency  Clearance 
Officer  and  the  OMB  Reviewer. 

FOR  FURTHER  INFORMATION  CONTACT: 

Agency  Clearance  Officer 

Cleo  Verbillis,  Small  Business 
Administration,  409  3rd  Street  SW.,  5th 
Floor,  Washington,  DC  20416. 
Telephone:  (202)  205-6629. 

OMB  Reviewer 

Gary  VVaxman,  Office  of  Information 
and  Regulatory  Affairs,  Office  of 
Management  and  Budget,  New 
Executive  Office  Building,  Washington, 
DC  20503. 
Title:  License  Application.  Personal 

History  and  Qualification  of 

Management 
Form  No.:  SBA  Form  415,  415A 
Frequency:  On  Occasion 
Description  of  Respondents:  Applicants 

for  Small  Business  Investment 

Company  Licenses 
Annual  Responses:  80 
Annual  Burden:  3,280 

Dated:  September  2, 1993. 
Cleo  Verbillis, 

Chief,  Administrative  Information  Branch. 
(FR  Doc.  93-21882  Filed  9-8-93;  8:45  am) 

BILLING  CODE  •02S-01-M 


Reporting  and  Recordkeeping 
Requirements  Under  OMB  Review 

ACTION:  Notice  of  reporting  requirements 
submitted  for  re\'iew. 

SUMMARY:  Under  the  provisions  ofthe 
Paperwork  Reduction  Act  (44  U.S.C 
chapter  35),  agencies  are  required  to 
submit  proposed  reporting  and 
recordkeeping  requirements  to  OMB  for 
review  and  approval,  and  to  publish  a 
notice  in  the  Federal  Register  notifying 
the  public  that  the  agency  has  made 
such  a  submission. 

DATE:  Comments  should  be  submitted 
within  30  days  of  this  publication  in  the 
Federal  Register.  If  you  intend  to 
comment  but  cannot  prepare  comments 
promptly,  please  advise  the  OMB 
Reviewer  and  the  Agency  Clearance 
Officer  before  the  deadline. 
COPIES:  Request  for  clearance  {S.F.  83), 
supporting  statement,  and  other 
documents  submitted  to  OMB  for 
review  may  be  obtained  from  the 
Agency  Clearance  Officer.  Submit 
comments  to  the  Agency  Clearance 
Officer  and  the  OMB  Reviewer. 
FOR  FURTHER  INFORMATION  CONTACT: 

Agency  Clearance  officer 

Cleo  Verbillis,  Small  Business 
Administration,  409  3rd  Street,  SW.,  5th 
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Floor.  Washington.  DC  20416. 
Telephone;  (202)  205-6629. 

OMB  Reviewer 

Gary  Waxman.  Office  of  Information 
and  Regulatory  Affairs.  Office  of 
Management  and  Budget,  New 
Executive  Office  Building.  Washington. 
DC  20503. 
Title:  Survey  of  Commercialization 

Activities  of  SBIR  Awardees 
Form  No.:  N/A 
Frequency:  On  Occasion 
Description  of  Respondents:  SBIR 

program  participants 
Annua/  Responses:  700 
Annual  Burden:  84 

Dated:  August  3. 1993. 
Qeo  Verfoillis. 

Chief,  Administrative  Information  Branch. 
[FR  Doc.  93-21875  Filed  9-«-93;  8:45  am) 

BMXMQCOOE  MOS-OI-M 


Reporting  and  Recordkeeping 
Requirements  Under  OMB  Review 

ACTION:  Notice  of  Reporting 
Requirements  Submitted  for  Review. 

SUMMARY:  Under  the  provisions  of  the 
Paperwork  Reduction  Act  (44  U.S.C. 
chapter  35).  agencies  are  required  to 
submit  proposed  reporting  and 
recordkeeping  requirements  to  OMB  for 
review  and  approval,  and  to  publish  a 
notice  in  the  Federal  Register  notifying 
the  public  that  the  agency  has  made 
such  a  submission. 

DATE:  Comments  should  be  submitted 
within  30  days  of  this  publication  in  the 
Federal  Register.  If  you  intend  to 
comment  but  cannot  prepare  comments 
properly,  please  advise  the  OMB 
Reviewer  and  the  Agency  Clearance 
Officer  before  the  deadline. 
COPIES:  Request  for  clearance  (S.F.  83). 
supporting  statement,  and  other 
documents  submitted  to  OMB  for 
review  may  be  obtained  from  the 
Agency  Clearance  Officer.  Submit 
comments  to  the  Agency  Clearance 
Officer  and  the  OMB  Reviewer. 

FOR  FURTHER  INFORMATION  CONTACT: 

Agency  Qearance  OCBcer 

Cleo  Verbillis,  Small  Business 
Administration.  409  3rd  Street  SW.,  5th 
Floor,  Washington.  DC  20416. 
Telephone:  (202)  205-6629. 

OMB  Reviewer 

Gary  Waxman,  Office  of  Information 
and  Regulatory  Affairs,  Office  of 
Management  and  Budget,  New 
Executive  Office  Building,  Washington. 
DC  20503. 
Title:  Governor's  Request  for  Disaster 

Declaration 


Form  No.:  N/A 
Frequency:  On  Occasion 
Description  of  Responc'ents:  States 

Requesting  a  Presidential  Disaster 

Declaration. 
Annual  Responses:  50 
Annual  Burden:  1,000. 

Dated:  August  3, 1993. 
deo  Veriiillis. 

Chief  Administrative Infcrmatio.t  Branch. 
(FR  Doc.  93-21876  Filed  )-8-93  8:45  am] 

BKJJNO  COOe  M2»-01-M 

[Declaration  of  Disaster  Loan  Aiea  »2662; 
Amendment  «6 

Illinois;  Declaration  of  Disss'  er  Loan 
Area 

The  above-numbereii  Declaration  is 
hereby  amended  in  ac(  ordance  with 
Notices  from  the  Fedeial  Emergency 
Management  Agency,  dated  A  ugust  26 
and  27, 1993.  to  induce  Cook ,  Massac, 
Pope,  and  Pulaski  Counties  it  the  State 
of  Illinois  as  a  disaster  area  as  a  result 
of  damages  caused  by  ievere  5  torms  and 
flooding  beginning  on  April  13, 1993 
and  continuing.  This  Declaration  is 
further  amended  to  exiend  tho  deadline 
for  filing  applications  for  physical 
damage  to  November  :  5,  1993. 

In  addition,  applica'ions  for  economic 
injury  loans  from  sma  1  businesses 
located  in  the  followir  g  contiguous 
counties  may  be  filed  intil  the  specified 
date  at  the  previously  designa  ed 
location:  DuPage,  Gallatin,  Hardin, 
Saline,  and  Will  in  Illinois;  Ballard. 
Livingston,  and  McCracken  in 
Kentucky;  and  Lake  CDunty  in  Indiana. 

Any  counties  contijous  to  tlie  above- 
named  primary  coimt  es  and  r  ot  listed 
herein  have  been  previously  declared. 

The  economic  injury  numbei:s  are 
793200  for  Illinois;  8C1200  for 
Kentucky;  and  803100  for  Indiana. 

The  termination  da-  e  for  filing 
applications  for  economic  injury  is 
April  11, 1994. 

(Catalog  of  Federal  Domestic  Assistance 
Program  Nos.  59002  and  59008.) 

Dated:  September  1, 1993. 
Bernard  Kulik« 

Assistant  Administrator  for  Disastir 
Assistance. 

[FR  Doc.  93-21954  Filer  9-8-93;  ( :45  ami 
Ba.LMO  cooe  wns-oi-M 

[Declaration  of  Disaste  Loan  Are)  »2664; 
Amendment  »3] 

Minnesota;  Declaration  of  Disaster 
Loan  Area 

The  above-number  jd  Declan'tion  is 
hereby  amended,  effc  ctive  August  18. 
1993.  to  include  the  (ounties  of 


Freeborn.  Kittson.  Marshall,  Mower. 
Otter  Tail,  and  Roseau  in  the  State  of 
Minnesota  as  a  disaster  area  as  a  result 
of  damages  caused  by  severe  storms, 
flooding,  and  tornadoes  beginning  on 
May  6. 1993  and  continuing.  This 
declaration  is  also  amended  to  extend 
the  deadline  for  filing  appUcations  for 
physical  damage. 

in  addition,  applications  for  economic 
injury  loans  bom  small  businesses 
located  in  the  contiguous  counties  of 
Beltrami,  Lake  of  The  Woods,  and  Todd 
in  the  State  of  Minnesota  may  be  filed 
until  the  specified  date  at  the  previously 
designated  location. 

Any  counties  contiguous  to  the  above- 
named  primary  counties  and  not  listed 
herein  have  been  previously  declared  or 
are  covered  under  a  separate  declaration 
for  the  same  occurrence. 

The  termination  date  for  filing 
applications  for  physical  damage  is 
November  15. 1993  and  for  economic 
injury  the  deadline  is  April  11. 1994. 

(Catalog  of  Federal  Domestic  Assistance 
Program  Nos.  59002  and  59008) 

Dated:  August  26. 1993 
Al£r«d  E.  ludd. 

Acting  Assistant  Administrator  for  Disaster 
Assistance. 
(FR  Doc.  93-21880  Filed  9-8-93;  845  am) 

BOUNGCOOE  «nS-01-M 

[Declaration  of  Disaster  Loan  Area  #2670: 
Amendment  »4] 

North  Dakota;  Declaration  of  Disaster 
Loan  Area 

The  above-numbered  Declaration  is 
hereby  amended  effective  August  26, 
1993  to  include  Divide  and  WilUams 
Counties  in  the  State  of  North  Dakota  as 
a  disaster  area  as  a  result  of  damages 
caused  by  severe  storms  and  flooding 
beginning  on  June  22, 1993  and 
continuing.  This  Declaration  is  further 
amended  to  extend  the  deadline  for 
filing  applications  for  physical  damage 
to  November  15, 1993. 

In  addition,  applications  for  economic 
injury  loans  from  small  businesses 
located  in  the  following  contiguous 
counties  may  be  filed  until  the  specified 
date  at  the  previously  designated 
location:  McKenzie  County  in  North 
Dakota,  and  Richland,  Roosevelt,  and 
Sheridan  Counties  in  Montana. 

Any  counties  contiguous  to  the  above- 
named  primary  counties  and  not  listed 
herein  have  been  previously  declared. 

The  termination  date  for  filing 
applications  for  economic  injury  is 
April  26,  1994. 

The  economic  injury  numbers  are 
795500  for  North  Dakota  and  803200  for 
Montana. 


I 
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(Catalog  of  Federal  Domestic  Assistance 
Program  Nos.  59002  and  59008) 

Dated:  September  1. 1993. 
BemartI  Kulik, 

Assistant  Administrator  for  Disaster 
Assistance. 

|FR  Doc.  93-21955  Filed  9-8-93;  8:45  am) 
BIUJNG  CODE  I02S-01-M 

[Declanrtion  of  Disaster  Loan  Area  #2676] 

Pennsylvania,  and  Contiguous 
Counties  In  New  Jersey;  Declaration  of 
Disaster  Loan  Area 

Bucks  County  and  the  contiguous 
counties  of  Lehigh,  Montgomery, 
Northampton,  and  Philadelphia  in 
Pennsylvania,  and  Burlington, 
Hunterdon,  Mercer,  and  Warren 
Counties  in  New  Jersey  constitute  a 
disaster  area  as  a  result  of  damages 
caused  by  heavy  rains  and  flooding 
which  occurred  on  August  16  and  17, 
1993.  Applications  for  loans  for 
physical  damage  as  a  result  of  this 
disaster  may  be  filed  until  the  close  of 
business  on  October  29,  1993  and  for 
economic  injury  until  the  close  of 
business  on  May  31. 1994  at  the  address 
listed  below:  U.S.  Small  Business 
Administration,  Disaster  Area  1  Office, 
360  Rainbow  Blvd.  South,  3rd  Floor, 
Niagara  Falls,  NY  14303,  or  other  locally 
announced  locations. 

The  interest  rates  are: 

Percent 

For  Physical  Damage: 

Homeowners  with  credit  avail- 
able elsewhere  8.000 

Homeowners  without  credit 
available  elsewhere  4.000 

Businesses  with  credit  available 
elsewhere  8.000 

Businesses  and  non-profit  orga- 
nizations without  credit 
available  elsewhere  4.000 

Others  (including  non-profit  or- 
ganizations) with  credit  avail- 
able elsewhere  7.625 

For  Economic  Injury: 

Businesses  and  small  agricul- 
tural cooperatives  without 
credit  available  elsewhere  4  000 

The  numbers  assigned  to  this  disaster 
for  physical  damage  are  267606  for 
Pennsylvania  and  267706  for  New 
Jersey.  For  economic  injury  the  numbers 
are  801400  for  Pennsylvania  and  801500 
for  New  Jersey. 

(Catalog  of  Federal  Domestic  Assistance 
Program  Nos.  59002  and  59008) 

Dated:  August  30,  1993. 
Erskine  B.  Bowles, 
Administrator. 
fFR  Doc  93-21957  Filed  9-«-93;  8  45  ami 

BILUNO  CODE  K)3S-41-M 


[Declaration  of  Disaster  Loan  Area  a2668; 
Amendment  «4] 

South  Dakota;  Declaration  of  Oisastar 
Loan  Area 

The  above-numbered  Declaration  is 
hereby  amended  effective  August  20, 
1993  to  include  Gregory  County  in  the 
State  of  South  Dakota  as  a  disaster  area 
as  a  result  of  damages  caused  by  severe 
storms,  tornadoes,  and  flooding 
beginning  on  May  6,  1993  and 
continuing.  This  Declaration  is  further 
amended  to  extend  the  deadline  for 
filing  applications  for  physical  damage 
to  November  15, 1993. 

In  addition,  applications  for  economic 
injury  loans  from  small  businesses 
located  in  the  contiguous  county  of 
Tripp,  South  Dakota  may  be  filed  until 
the  specified  data  at  the  previously 
designated  location. 

Any  counties  contiguous  to  the  above- 
nam.ed  primary  county  and  not  listed 
herein  have  been  previously  declared  or 
are  covered  under  a  separate  declaration 
for  the  same  occurrence. 

The  termination  date  for  filing 
applications  for  economic  injury  is 
April  19,  1994. 

The  economic  Injury  number  for 
South  Dakota  is  793800. 

(Catalog  of  Federal  Domestic  Assistance 
Program  Nos.  59002  and  59008) 

Dated:  August  27, 1993. 
Alfred  E.  Judd, 

Acting  Assistant  Administrator  for  Disaster 
Assistance. 

IFR  Doc.  93-21879  Filed  9-8-93;  8:45  ami 
BtuMa  CODE  toas-01-w 

[Declaration  of  Economic  Injury  Disaster 
Lo8nAr««s80131 

Texas;  Declaration  of  Disaster  Loan 
Area 

Aransas,  Brazoriza.  Calhoun, 
Cameron,  and  Galveston  Counties  and 
the  contiguous  counties  of  Chambers, 
Fort  Bend,  Harris,  Hidalgo.  Jackson. 
Matagorda.  Refugio.  San  Patricio. 
Victoria.  Wharton,  and  Willacy  in  the 
State  of  Texas  constitute  an  economic 
injury  disaster  area  as  a  result  of 
flooding  from  December  1991  through 
March  1992.  Eligible  small  businesses 
without  credit  available  elsewhere  and 
small  agricultural  cooperatives  without 
credit  available  elsewhere  may  file 
applications  for  economic  injury 
assistance  as  a  result  of  this  disaster 
until  the  close  of  business  on  May  31, 
1994  at  the  address  listed  below:  U.S. 
Small  Business  Administration.  Disaster 
Area  3  Office.  4400  Amon  Carter  Blvd.. 
Suite  102.  Ft.  Worth.  TX  76155.  or  other 
locally  annoujiced  locations.  The 


interest  rate  for  eligible  small  businesses 
and  small  agricultural  cooperatives  is  4 
percent. 

(Catalog  of  Federal  Domestic  Assistance 
Program  No.  59002) 

Dated:  August  30. 1993. 
Enkine  B.  Bowles, 
Administrator 
IFR  Doc.  93-21956  Filed  9-8-93;  8:45  ami 

B4LUNG  CODE  WHS-^I-M 


(Declaration  of  Disaster  Loan  Area  #2660; 
Amendment  #5] 

Wisconsin;  Declaration  of  Disaster 
Loan  Area 

The  above-numbered  Declaration  is 
hereby  amended  in  accordance  with 
Notices  from  the  Federal  Emergency 
Management  Agency  dated  August  20 
and  25,  1993  to  include  Menominee  and 
Shawano  Counties  in  the  State  of 
Wisconsin  as  a  disaster  area  as  a  result 
of  damages  caused  by  severe  storms  and 
flooding,  and  to  establish  the  incident 
period  for  this  disaster  as  beginning  on 
June  7, 1993  and  continuing  through 
August  25, 1993.  This  declaration  is 
further  amended  to  extend  the  deadline 
for  filing  applications  for  physical 
damage. 

In  addition,  applications  for  economic 
injury  loans  for  small  businesses  located 
in  the  contiguous  county  of  Oconto, 
Wisconsin  may  be  filed  until  the 
specified  date  at  the  previously 
designated  location. 

Any  counties  contiguous  to  the  above- 
named  primary  countries  and  not  listed 
herein  have  been  previously  declared. 

The  termination  date  for  filing 
applications  for  physical  damage  is 
November  15. 1993  and  for  economic 
injury  the  deadline  is  April  4, 1994. 

(Catalog  of  Federal  Domestic  Assistance 
Program  Nos.  59002  and  59008) 

Dated:  August  26, 1993. 
Alfred  E.  ludd. 

Acting  Assistant  Administrator  for  Disaster 
Assistance. 
[FR  Doc  93-21881  Filed  9-B-93:  8:45  ami 

BILLING  CODE  MSS-^-M 


[License  «03/03-ai461 

James  River  Capital  Associates,  L.P.; 
License  Surrender 

Notice  is  hereby  given  that  James 
River  Capital  Associates.  L.P.  ("James 
River"),  a  Virginia  limited  partnership, 
has  surrendered  its  license  to  operate  as 
a  small  business  investment  company 
under  the  Small  Business  Investment 
Act  of  1958,  as  amended  ("the  Act"). 
James  River  was  licensed  by  the  Small 


Federal  Register  /  Vol.  58.  No.  173  /  Thursday.  September  9.  1993  /  Notices 47521 


Business  Administration  on  May  15. 
1981. 

Under  the  authority  vested  by  the  Act 
and  pursuant  to  the  regulations 
promulgated  thereunder,  the  surrender 
of  the  Ucense  was  accepted  on  July  30. 
1993,  and  accordingly,  ail  rights, 
privileges,  and  franchises  derived 
therefrom  have  been  terminated. 

(Catalog  of  Federal  Domestic  Assistance 
Program  No.  59.011.  Small  Business 
Investment  Companies) 

Dated.  August  31. 1993. 
Wayne  S.  Foren, 

Assockife  Administrator  for  Investment. 
(FR  Doc  93-21878  Filed  9-8-93;  8.45  ami 

BKUNG  COOe  S02S-01-M 


Newark  District  Advisory  Council; 
Public  Meeting 

The  U.S.  Small  Business 
Administration  Newark  District 
Advisory  Council  will  hold  h  pubUc 
meeting  at  9;30  a.m.  on  Friday.  October 
1. 1993.  at  the  U.S.  Small  Business 
Administration.  60  Paric  Place.  4th 
Floor.  Newark.  New  Jersey,  to  disoiss 
such  matters  as  may  be  presented  by 
members,  staff  of  the  U.S.  Small 
Business  Administration,  or  others 
present. 

For  further  information,  write  or  call 
Mr.  Stanley  R  Salt.  District  Director. 
U.S.  Small  Business  Administration.  60 
Park  Place.  Newark.  New  Jersey  07102, 
(201)  645-3580. 

Dated:  September  2, 1993. 
Dorothy  A.  Orend. 

Acting  Assistant  Administrator,  Office  of 
Advisory  Councils. 

IFR  Doc  93-21877  Filed  9-8-93;  845  am] 
BHIINO  COOE  MtS-ei-M 


DEPARTMENT  OF  STATE 
[Public  NotiG*  No.  1859] 

Shipping  Coordinating  Committee; 
SutKommittee  on  Standards  of 
Training  and  Watchkeeping;  Meeting 

The  Shipping  Coordinating 
Committee  (SHC)  will  conduct  an  open 
meeting  at  9:30  a.m.  on  October  14. 
1993,  in  room  3442  in  the  Nassif 
Building.  400  7th  Street  SW.. 
Washington.  DC  20590.  The  purpose  of 
the  meeting  is  to  review  the  actions 
taken  by  the  first  intersessional  meeting 
of  the  International  Maritime 
Organization  (IMO)  Sub-Committee  on 
Standards  of  Training  and 
Watchkeeping  (STW)  working  group  on 
the  comprehensive  review  of  the 
International  Convention  on  Standards 
of  Training.  Certification  and 


Watchkeeping  for  S  jafarers.  1978 
(STCW).  Items  on  tl  e  agenda  lor  the 
twenty-fifth  session  of  STW  scheduled 
for  January  17-21. 1 994.  in  London,  will 
also  be  reviewed. 

Members  of  the  pubUc  may  attend  the 
meeting  up  to  the  s<!ating  capacity  of  the 
room.  Interested  pe-sons  may  seek 
information  by  %vri(ing:  Mr.  CJiristopher 
Young.  U.S.  Coast  Cuard  (G-^'lVP-4). 
room  1210.  2100  S<cond  Stre«^t  SW., 
Washington.  DC  20493-0001  or  by 
calling:  (202)  267-(i229. 

Dated:  August  27. 1993. 
GeofiBrey  Ogden. 

Chairman.  Shipping  i  Axtrdinating  Committee 
[FR  Doc.  93-21895 Fled  9-8-93;  8:45  am] 

BILUNG  COOE  4710-07-« 


DEPARTMENT  OF  TRANSPORTATION 
Office  of  the  Secrstary 

(Notice  93-1 7] 

Commercial  Spaca  Transpotation 
Advisory  Commit  £e;  Open  VIeeting 

I    Pursuant  to  sect  on  10(a){2 )  of  the 
Federal  Advisory  ^mmittee  Act  (Pub. 
L.  92-463.  5  U.S.C ..  App.  1).  notice  is 
hereby  given  of  a  meeting  of  the 
Commercial  Spac<  i  Transportation 
Advisory  Commit  ee  (COMSTAQ.  The 
meeting  will  take  place  on  V-'ednesday, 
Septen3)er  29. 19*i3.  from  8:30  a.m.  to 
5  p.m.  in  room  2230  of  the  E)epartment 
of  Transportation  s  headquarters 
building  at  400  S<  venth  Stnset  SW.  in 
Washington.  DC.  This  will  t»e  the 
eighteenth  meetirg  of  the  COMSTAC. 
The  meeting  will  :over  sucli  issues  as 
the  status  of  the  I OD  Infrastructure 
Grants  Program,  j  rogress  report  on  the 
NASA  FaciUties  Study,  report  on  the 
USAF  Range  Star  dardization  and 
Automation  projtct.  as  well  as  reports 
from  the  COMST  \C  workiig  groups. 

The  meeting  is  open  to  tie  interested 
public,  but  may  le  Umited  to  the  space 
available.  Additi'  mal  information  may 
be  obtained  by  ctntacting  Vis.  Linda  H. 
Strine  at  (202)  366-5770. 

Dated:  Septembe*  2. 1993. 
Linda  U.  Strine, 

Executive  Dinctor,  Comxnercal  Space 
Transportation  Ad  isory  Coajnittae. 
(FR  Doc  93-22029  Filed  9-8-93;  845  am] 

WLUNO  CODE  «910-C:-r 


Federal  Aviation  Administration 

Noise  Exposure  Map  Notice,  Receipt  of 
Noise  Compatibility  Program  and 
Request  for  Review;  WIttman  Regional 
Airport,  Oshkosh,  wnsconsin 

AGENCY:  Federal  Aviation 
Administration,  DOT. 
ACTION:  Notice. 

SUMMARY:  The  Federal  Aviation 
Adxninistration  (FAA)  announces  its 
determination  that  the  noise  exposure 
maps  submitted  by  Winnebago  County 
for  Wittman  Regional  Airport  under  the 
provisions  of  title  I  of  the  Aviation 
Safety  and  Noise  Abatement  Act  of  1979 
and  agency  regxilations  are  in 
compliance  with  applicable 
requirements.  The  FAA  also  announced 
that  it  is  reviewing  a  proposed  noise 
compatibility  program  that  was 
submitted  for  Wittman  Regional  Airport 
under  agency  regulations  in  conjunction 
with  the  noise  exposure  map,  and  that 
this  program  will  be  approved  or 
disapproved  on  or  before  February  14. 
1994. 

EFFECTIVE  DATE:  The  effective  date  of  the 
FAA's  determination  on  the  noise 
exposure  maps  and  of  the  start  of  its 
re\'iew  of  the  associated  noise 
compatibiUty  program  is  August  18. 
1993.  The  pubhc  comment  period  ends 
October  18. 1993. 

FOfI  FIMTHER  INFORMATKM  CONTACT: 
William  J.  Flanagan.  Federal  Aviation 
Administration,  Airports  District  Office, 
room  102. 6020  28th  Avenue  South. 
Minneapohs,  Minnesota  55450,  (612) 
725-4463.  Comments  on  the  proposed 
noise  compatibiUty  program  should  also 
be  submitted  to  the  above  office. 
SUPPLEMENTARY  INFORMATKW:  This 
notice  annoimces  that  the  FAA  finds 
that  the  noise  exposure  maps  submitted 
for  Wittman  Regional  Airport  are  in 
compliance  with  applicable 
requirements  of  part  150.  effective 
August  18, 1993.  Further,  FAA  is 
reviewing  a  proposed  noise 
compatibility  program  for  that  airport 
which  will  be  appro\'ed  or  disapproved 
on  or  before  February  14, 1994.  This 
notice  also  annoimces  the  availabiUty  of 
this  program  for  pubUc  review  and 
comment. 

Under  section  103  of  title  I  of  the 
Aviation  Safiety  and  Noise  Abatement 
Act  of  1979  (hereinafter  referred  to  as 
"the  Act"),  an  airport  operator  may 
submit  to  the  FAA  noise  exposure  maps 
which  meet  applicable  regulations  and 
which  depict  noncompatible  land  uses 
as  of  the  date  of  submission  of  such 
maps,  a  description  of  projected  ainraft 
operations,  and  the  ways  in  which  such 
operations  will  affect  sudi  maps.  The 
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Act  requires  such  maps  to  be  developed 
in  consultation  with  interested  and 
affected  parties  in  the  local  community, 
government  agencies,  and  persons  using 
the  airport. 

An  airport  operator  who  has 
submitted  noise  exposure  maps  that  are 
found  by  FAA  to  be  in  compliance  with 
the  requirements  of  Federal  Aviation 
Regulations  (FAR)  part  150, 
promulgated  pursuant  to  title  I  of  the 
Act,  may  submit  a  noise  compatibility 
program  for  FAA  approval  which  sets 
forth  the  measures  the  operator  has 
taken  or  proposes  for  the  reduction  of 
existing  noncompatible  uses  and  for  the 
prevention  of  the  introduction  of 
additional  noncompatible  uses. 

Winnebago  County  submitted  to  the 
FAA  on  December  29, 1992,  noise 
exposure  maps,  descriptions  and  other 
documentation  which  were  produced 
during  the  FAR  part  150  Noise 
Compatibility  Study  from  April  1985  to 
December  1992.  It  was  requested  that 
the  FAA  review  this  material  as  the 
noise  exposure  maps,  as  described  in 
section  103(a)(1)  of  the  Act,  and  that  the 
noise  mitigation  measures,  to  be 
implemented  jointly  by  the  airport  and 
surrounding  communities,  be  approved 
as  a  noise  compatibility  program  under 
section  104(b)  of  the  Act. 

The  FAA  has  completed  its  review  of 
the  noise  exposure  maps  and  related 
descriptions  submitted  by  Winnebago 
County.  The  sp)ecific  maps  under 
consideration  are  the  1992  existing 
Noise  Exposure  Map  and  the  1997 
future  Noise  Exposure  Map.  The  FAA 
has  determined  that  these  maps  for 
Wittman  Regional  Airport  are  in 
compliance  with  applicable 
requirements.  This  determination  is 
effective  on  August  18, 1993.  FAA's 
determination  on  an  airport  operator's 
noise  exposure  maps  is  limited  to  a 
finding  that  the  maps  were  developed  in 
accordance  with  the  procedures 
contained  in  appendix  A  of  FAR  part 
150.  Such  determination  does  not 
constitute  approval  of  the  applicant's 
data,  information  or  plans,  or  a 
commitment  to  approve  a  noise 
compatibility  program  or  to  fund  the 
implementation  of  that  program. 

It  questions  arise  concerning  the 
precise  relationship  of  specific 
properties  to  noise  exposure  contours 
depicted  on  a  noise  exposure  map 
submitted  under  section  103  of  the  Act, 
it  should  be  noted  that  the  FAA  is  not 
involved  in  any  way  in  determining  the 
relative  locations  of  specific  properties 
with  regard  to  the  depicted  noise 
contours,  or  in  interpreting  the  noise 
exposuje  maps  to  resolve  questions 
concerning,  for  example,  which 
properties  should  be  covered  by  the 


provisions  of  section  107  of  the  Act. 
These  functions  are  inseparable  from 
the  ultimate  land  use  control  and 
planning  responsibilities  of  local 
government.  These  local  responsibihties 
are  not  changed  in  any  way  under  part 
150  or  through  FAA's  review  of  noise 
exposure  maps.  Therefore,  the 
responsibility  for  the  detail  overlaying 
of  noise  exposure  contours  onto  the  map 
depicting  properties  on  the  surface  rests 
exclusively  with  the  airport  operator 
who  submitted  those  maps,  or  with 
those  public  agencies  and  planning 
agencies  with  which  consultation  is 
required  under  section  103  of  the  Act. 
The  FAA  has  reHed  on  the  certification 
by  the  airport  operator,  under  §  150.21 
of  FAR  part  150,  that  the  statutorily 
required  consultation  has  been 
accomplished. 

The  FAA  formally  received  the  noise 
compatibihty  program  for  Wittman 
Regional  Airport,  also  effective  on 
August  18,  1993.  Preliminary  review  of 
the  submitted  material  indicates  that  it 
conforms  to  the  requirements  for  the 
submittal  of  noise  compatibility 
programs,  but  that  further  review  will  be 
necessary  prior  to  approval  or 
disapproval  of  the  program.  The  formal 
review  period,  limited  by  law  to  a 
maximum  of  180  days,  will  be 
completed  on  or  before  February  14, 
1994. 

The  FAA's  detailed  evaluation  will  be 
conducted  xmder  the  provisions  of  14 
CFR  part  150,  §  150.33.  The  primary 
considerations  in  the  evaluation  process 
are  whether  the  proposed  measures  may 
reduce  the  level  of  aviation  safety, 
create  an  undue  burden  on  interstate  or 
foreign  commerce,  or  be  reasonably 
consistent  with  obtaining  the  goal  of 
reducing  existing  noncompatible  land 
uses  and  preventing  the  introduction  of 
additional  noncompatible  land  uses. 

Interested  persons  are  invited  to 
comment  on  the  proposed  program  with 
specific  reference  to  these  factors.  All 
comments,  other  than  those  properly 
addressed  to  local  land  use  authorities, 
wall  be  considered  by  the  FAA  to  the 
extent  practicable.  Copies  of  the  noise 
exposure  maps,  the  FAA's  evaluation  of 
the  maps,  and  the  proposed  noise 
compatibihty  program  are  available  for 
examination  at  the  following  locations: 

Federal  Aviation  Administration, 

Minneapolis  Airports  District  Office,  room 

102,  6020  28tb  Avenue  South, 

Minneapolis,  MN  55450. 
Wittman  Regional  Airport.  Airport 

Administration,  525  West  20th  Avenue. 

Oshkosh,  Wisconsin  54901. 
Winnebago  County  Court  House.  County 

Qerks  Office.  415  Jackson  Street.  Oshkosh, 

Wisconsin  54901. 


Questions  may  be  directed  to  the 
individual  named  above  under  the 
heading,  FOR  FURTHER  INFORMATION 
CONTACT. 

Issued  in  Minneapolis,  Minnesota,  Augus' 
18, 1993. 

Franklin  D.  Benson, 
Manager.  Minneapolis  Airports  District 
Office.  FAA  Great  Lakes  Region. 
IFR  Doc.  93-21973  Filed  9-8-93,  645  am) 

BILLING  CODE  4810-13-M 

[Summary  Notice  No.  PE-93-401 

Petitions  for  Exemption;  Summary  of 
Petitions  Received;  Dispositions  of 
Petitions  Issued 

AGENCY:  Federal  Aviation 
Administration  (FAA),  DOT. 
ACTION:  Notice  of  petitions  for 
exemption  received  and  of  dispositions 
of  prior  petitions. 

SUMMARY:  Pursuant  to  FAA's  rulemaking 
provisions  governing  the  application, 
processing,  and  disposition  of  petitions 
for  exemption  (14  CFR  part  11),  this 
notice  contains  a  summary  of  certain 
petitions  seeking  relief  ft-om  specified 
requirements  of  the  Federal  Aviation 
Regulations  (14  CFR  chapter  I), 
dispositions  of  certain  petitions 
previously  received,  and  corrections. 
The  purpose  of  this  notice  is  to  improve 
the  public's  awareness  of,  and 
participation  in,  this  aspect  of  FAA's 
regulatory  activities.  Neither  publication 
of  this  notice  nor  the  inclusion  or 
omission  of  information  in  the  summary 
is  intended  to  afJFect  the  legal  status  of 
any  petition  or  its  final  disposition. 
DATES:  Comments  on  petitions  received 
must  identify  the  petition  docket 
number  involved  and  must  be  received 
on  or  before  September  29, 1993. 
ADDRESSES:  Send  comments  on  any 
petition  in  triphcate  to:  Federal 
Aviation  Administration,  Office  of  the 
Chief  Counsel,  Attn:  Rule  Docket  (AGC- 

10),  Petition  docket  No. ,  800 

Independence  Avenue,  SW., 
Washington,  DC  20591  . 

The  petition,  any  comments  received, 
and  a  copy  of  any  final  disposition  are 
filed  in  the  assigned  regulatory  docket 
and  are'available  for  examination  in  the 
Rules  Docket  (AGC-10),  room  915G, 
FAA  Headquarters  Building  (FOB  lOA), 
800  Independence  Avenue,  SW., 
Washington,  DC  20591;  telephone  (202) 
267-3132. 

FOR  FURTHER  INFORMATION  CONTACT: 
Mr.  Frederick  M.  Haynes,  Office  of 
Rulemaking  (ARM-1),  Federal  Aviation 
Administration,  800  Independence 
Avenue,  SW..  Washington,  DC  20591; 
telephone  (202)  267-3939. 


This  notice  is  published  pursuant  to 
paragraphs  (c),  (e).  and  (g)  of  §  11.27  of 
part  1 1  of  the  Federal  Aviation 
Regulations  (14  CFR  part  11). 

Issued  in  Washington,  DC  on  September  1. 
1993. 

Donald  P.  Byrae. 
Assistant  Chief  Counsel  for  Regulations 

Petitions  for  Exemption 

Docket  No  :  2Q006 

Petitioner:  Beech  Aircraft  Corporation 

Sections  of  the  FAR  Affected:  14  CFR 
47.69(b) 

Description  of  Relief  Sought:  To  extend 
Exemption  No.  5125  which  allows 
operation  of  aircraft  outside  the 
United  States  for  demonstration, 
testing,  selling  and  marketing  of 
aircraft,  using  a  Dealer's  Aircraft 
Registration  CertiGcate. 

Docket  No:  27381 

Petitioner:  Northwest  Airlines      

Sections  of  the  FAR  Affected:  14  CFR 
108.17(a)(4) 

Description  of  Relief  Sought:  To  allow 
Northwest  Airlines,  Inc.  and  all 
certificate  holders  now  operating  X- 
ray  systems  for  the  ins]}ection  of 
carry-on  or  checked  articles,  relief 
from  the  requirement  to  provide  each 
operator  with  an  individual 
dosimeter. 

Docket  No.:  27402 

Petitioner:  Atlantic  Coast  Airlines 

Sections  of  the  FAR  Affected:  14  CFR 
61.57(e),  121.433(c)(l)(iii), 
12l.441(A)(l)(B)(l),  and  121  appendix 
F 

Description  of  Relief  Sought:  To  allow 
Atlantic  Coast  Airlines  to  transition 
into  a  Single  Visit  Recurrent  Training 
(SVRT)  or  Single  Visit  Training 
Program  tSVTP).  and  eventually  into 
the  Advances  Qualification  Program 
(AQP)  as  described  in  AC  120-54. 

Docket  No. -27432 

Petitioner:  Domier  Luiifahrt  GmbH 

Sections  of  the  FAR  Affected:  14  CFR 
25.562(c)(5) 

Description  of  Relief  Sought:  To  allow 
the  petitioner  to  temporarily  operate 
the  Dernier  328  aircraft  with  firont  row 
passenger  seats  that  exceed  the 
maximum  Head  Injury  Criterium 
requirements  of  1000  units. 

DocJcetAto.:  18114 

Petitioner:  Federal  Express  Corporation 

Sections  of  the  FAR  Affected:  14  CFR 
121.547  and  121.583 

Description  of  Relief  Sought/ 
Disposition:  To  permit  Federal 
Express  to  cany  reporters, 
photographers,  or  journalists  aboard 
its  aircraft  without  complying  with 
the  passenger  carrying  requirements 
of  part  121.  Grant.  August  24,  1993, 
Exemption  No.  26001 


Docket  No:  26898 

Petitioner  America  West  Airlines 

Sections  of  the  F/.R  Affecti-d:  14  CFR 
121.343(c) 

Description  of  Re.ief  Sougf  t/ 
Disposition:  To  allow  thr  petitioner  to 
exercise  the  pri  irileges  ol  Exemption 
No.  5593,  as  an  ended,  w  hich  was 
issued  to  the  A  r  Transport 
Association  of  .Vmarica  (ATA). 
Exemption  No.  5593.  as  iunended, 
permits  member  carriers  of  ATA  to 
operate,  after  V  ay  16.  1994,  under  an 
FAA  approved  Airplane  Retirement 
Schedule  until  December  31, 1998. 
"certain"  airph  Jies  that  do  not  have 
one  or  more  of  he  digital  flight  data 
recorders  (DFDR)  requin  d  by 
§  121.343(c).  The  categoiy  of  certain 
airplanes  covered  by  the  exemption 
are  Stage  2  airp  lanes  tha  air  carriers 
plan  to  retire  rt  ther  than  retrofit  with 
noise  abatemert  equipment.  This 
exemption  maj  not  be  ur«d  to  delay 
DFDR  retrofit  fir  Stage  3  airplanes. 
Grant,  August  \8.  1993,  Exemption 
No.  5593C 

Docket  No.:  2689i 

Petitioner:  Ryan  !ntematio:ial  Airlines 

Sections  of  the  F\RAffectijd:  14  CFR 
121.343(c) 

Description  of  Relief  Souglt/ 
Disposition:  Tc  allow  the  petitioner  to 
exercise  the  pr  vileges  of  Exemption 
No.  5593,  as  anended,  v  hich  was 
issued  to  the  Air  Transpi^rt 
Association  of  America  (ATA). 
Exemption  No  5593,  as  amended, 
permits  memb"  *r  carriers  of  ATA  to 
operate,  after  May  16. 1994.  under  an 
FAA  approved  Airplane  Retirement 
Schedule  until  Decembe-  31, 1998. 
"certain"  airplanes  that  do  not  have 
one  or  more  of  the  digital  flight  data 
recorders  (DFt  R)  requin  d  by 
§  121.343(c).  Tkie  categoiy  of  certain 
airplanes  cove  "ed  by  the  exemption 
are  Stage  2  air]ilanes  tha  air  carriers 
plan  to  retire  rither  than  retrofit  with 
noise  abatement  equipmant.  This 
exemption  mav  not  be  ui»d  to  delay 
DFDR  retrofit  lor  Stage  3  airplanes. 
Grant,  August  18.  1993.  ."xemption 
No.  5593D 

Docket  No.:  268^6 

Petitioner:  Zantop  Internet  onal 
Airlines,  Inc.  

Sections  of  the  FAR  Affected:  14  CFR 
121.343(c) 

Description  of  Rilief  Sou^-t/ 
Disposition:  T  >  allow  th«  petitioner  to 
exercise  the  pj  ivileges  ol  Exemption 
No.  5593.  as  anended,  w  hich  was 
issued  to  the  ^^ir  Transport 
Association  of  America  (ATA). 
Exemption  Nc  5593.  as  iimended, 
permits  memt  er  carriers  of  ATA  to 
operate,  after  l^ay  16, 1994.  under  an 


FAA  approved  Airplane  Retirement 
Schedule  until  December  31, 1998, 
"certain"  airplanes  that  do  not  have 
one  or  more  of  the  digital  flight  data 
recordere  (DFDR)  required  by 
§  121.343(c).  The  category  of  certain 
airplanes  covered  by  the  exemption 
are  Stage  2  airplanes  that  air  carriers 
plan  to  retire  rather  than  retrofit  with 
noise  abatement  equipment.  This 
exemption  may  not  be  used  to  delay 
DFDR  retrofit  for  Stage  3  airplanes. 
Grant,  August  27.  1993.  Exemption 
No.  5593E 

Docket  No.:  271W 

Petitioner:  Hi  Line  Helicopters,  Inc. 

Sections  of  the  FAR  Affected:  14  CFR 
135.143{cM2) 

Description  of  Relief  Sought/ 
Disposition:  To  permit  the  petitioner 
to  operate  without  a  TSO-C112  (Mode 
S)  transponder  installed  on  its  aircraft 
operating  under  the  provisions  of  part 
135.  Gmnt,  August  10, 1993, 
Exemption  No.  571 S 

Docket  No:  27  \*8 

Petitioner:  Heliflight,  Inc.  

Sections  of  the  FAR  Affected:  14  CFR 
141.27 

Description  of  Relief  Sought/ 
Disposition:To  allow  the  petitioner  to 
reapply  for  a  provisional  pilot  school 
certificate  without  waiting  at  least  180 
days  after  the  expiration  date  of  its 
current  provisional  certificate.  Denial, 
August  26.  1993.  Exemption  No.  5730 

Docket  No.:  27152 

Petitioner:  Reforestation  Services.  Inc. 

Sections  of  the  FAR  Affected:  14  CFR 
135.143(c)(2) 

Description  of  Relief  Sou^t:  To  allow 
the  petitioner  to  operate  without  a 
TSO-C112  O^ode  S)  transponder 
installed  on  its  aircraft  operating 
under  the  provisions  of  part  135. 
Grant,  August  10.  1993.  Exemption 
No.  5716 

Docket  No.:  27174 

Petitioner:  Summit  Helicopters,  Inc. 

Sections  of  the  FAR  Affected:  14  CFR 
135.143(c)(2) 

Description  (^  Relief  Sought:  To  allow 
the  petitioner  to  operate  without  a 
TSO-C112  (Mode  S)  transponder 
installed  on  its  aircraft  operating 
under  the  pro\isions  of  part  135. 
Grant,  August  20.  1993,  Exemption 
No.  5723 

Docket  No:  27186 

Petitioner  Mr.  B.J.  Schram 

Sections  of  the  FAR  Affected:  14  CFR 
103.1 

Description  of  R^ief  Sought:  To  allow  a 
370-pound  single  seat,  vertical  takeoff 
helicopter  with  a  fuel  capacity  of  12 
gallons  to  operate  as  an  ultralight 
vehicle.  Withdrawn.  August  23.  1993 

Docket  No.:  27194 
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Petitioner:  Agrotors  Inc. 

Sections  of  the  FAR  Affected:  14  CFR 
135.143(c)(2) 

Description  of  Relief  Sought/ 
Disposition:  To  allow  the  petitioner  to 
operate  without  a  TSO-C112  (Mode 
S)  transponder  installed  on  its  aircraft 
operating  under  the  provisions  of  part 
135.  Grant.  August  20.  1993. 
Exemption  No.  5722 

Docket  No:  27202 

Petitioner:  Skydive  Arizona,  Inc. 

Sections  of  the  FAR  Affected:  14  CFR 
105.43(a) 

Description  of  Relief  Sought/ 
Disposition:  To  allow  non-student, 
foreign  skydivers  to  participate  in 
Skydive  Arizona.  Inc.  sponsored 
events  held  at  its  facilities  without 
having  to  comply  with  certain 
parachute  equipment  and  packing 
requirements.  Grant,  August  20,  1993, 
Exemption  No.  5725 

Docket  No:  27220 

Petitioner:  Mountain  Rotors.  Inc. 

Sections  of  the  FAR  Affected:  14  CFR 
135.143(c)(2) 

Description  of  Relief  Sought/ 
Disposition:  To  allow  the  petitioner  to 
operate  without  a  TSO-C112  (Mode 
S)  transponder  installed  on  its  aircraft 
operating  under  the  provisions  of  part 
135.  Grant.  August  20,  1 99^. 
Exemption  No.  5724 

Docket  No:  27246 

Petitioner:  Deutscha  Lufthansa  AG 

Sections  of  the  FAR  Affected:  14  CFR 
129.18 

Description  of  Relief  Sought/ 
Disposition:  To  permit  the  petitioner 
to  operate  its  aircraft  to  San  Juan. 
Puerto  Rico,  without  being  equipped 
with  a  TCAS  n  traffic  alert  and 
collision  avoidance  system  (TCAS  11). 
Grant,  August  23,  1993,  Exemption 
No.  5728 

Docket  No:  27251 

Petitioner:  American  Bonanza  Society/ 
Air  Safety  Foundation 

Sections  of  the  FAR  Affected:  14  CFR 
91.109(a)  and  (b)(3) 

Description  of  Relief  Sought:  To  allow 
American  Bonanza  Society/ Air  Safety 
Foundation  (ABS/ASF)  instructors  to 
provide  recxirrent  flight  training  and 
simulated  instrument  flight  training 
in  Beech  Baron  and  Travel  Air  type 
aircraft,  equipped  with  a  functioning 
throw-over  control  wheel,  for  the 
purpose  of  meeting  regency  of 
experience  requirements  contained  in 
§§61.56  (a),  (b)  and  (f)  and  61.57  (e) 
(1)  and  (2)  of  the  FAR.  Grant.  August 
30.  1993.  Exemption  No.  5733 

Docket  No.:  27254 

Petitioner  Andrews  University 

Sections  of  the  FAR  Affected:  14  CFR 
141  appendixes  A,  C.  D,  and  H 


Description  of  Relief  Sought:  To  allow 
the  petitioner  to  train  its  students  to 
a  performance  standard  in  lieu  of 
meeting  minimum  flight  time 
requirements  and  to  allow  20  of  the 
required  40  hours  of  solo  cross 
country  flight  time  be  pilot-in- 
command  time,  in  which  the  student 
would  be  permitted  to  carry  another 
pilot  (not  a  flight  instructor),  assigned 
by  the  school  to  perform  specific 
flight  crew  duties,  and/ or  another 
person,  who  is  not  a  pilot,  to  be 
carried  on  board  the  aircraft  during  a 
solo  cross  country  training  flight. 
Partial  Grant.  August  23.  1993, 
Exemption  No.  5729 

Docket  No.:  27281 

Petitioner:  Airways,  Inc. 

Sections  of  the  FAR  Affected:  14  CFR 
43.3(g) 

Description  of  Relief  Sought:  To  allow 
pilots  employed  by  Airways.  Inc.  to 
remove  and  install  aircraft  seats  as 
required  for  a  particular  flight.  Grant, 
August  26,  1993.  Exemption  No.  5732 

Docket  No:  27293 
Petitioner:  Darby  Aviation 

Sections  of  the  FAR  Affected:  14  CFR 
43.3(g) 

Description  of  Relief  Sought/ 
Disposition:  To  allow  pilots  employed 
by  Darby  Aviation  to  remove  and 
install  aircraft  seats  as  required  for  a 
particular  flight.  Grant,  August  18, 
1993,  Exemption  No.  5726 

Docket  No.:  27295 

Petitioner:  Monument  Valley  Air 
Service 

Sections  of  the  FAR  Affected:  14  CFR 
43.3(g) 

Description  of  Relief  Sought:  To  allow 
pilots  employed  by  Monument  Valley 
Air  Service  to  remove  and  install 
aircraft  seats  as  required  for  a 
particular  flight.  Grant,  August  18. 
1993.  Exemption  No.  5727 

Docket  No.:  27330 

Petitioner:  Crow  Executive  Air.  Inc. 

Sections  of  the  FAR  Affected:  14  CFR 
43.3(g) 

Description  of  Relief  Sought:  To  allow 
pilots  employed  by  Crow  Executive 
Air,  Inc.  to  remove  and  install  aircraft 
seats  as  required  for  a  particular 
flight.  Grant.  August  26.  1993. 
Exemption  No.  5731 

IFR  Doc.  93-2196a  Filed  9-8-93;  8;45  am) 
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National  Highway  Traffic  Safety 
Administration 

[Dockat  No.  93-64;  Notic*  1] 

Receipt  of  Petition  for  Determination 
that  Nonconforming  1987  Jaguar  XJ6 
Passenger  Cars  Are  Eligible  for 
Importation 

AGENCY:  National  Highway  Traffic 
Safety  Administration.  DOT. 
ACTION:  Request  for  comments  on 
petition  for  determination  that 
nonconforming  1987  Jaguar  XJ6 
passenger  cars  are  eligible  for 
importation. 

SUMMARY:  This  notice  requests 
comments  on  a  petition  submitted  to  the 
National  Highway  Traffic  Safety 
Administration  (NHTSA)  for  a 
determination  that  a  1987  Jaguar  XJ6 
that  was  not  originally  manufactured  to 
comply  with  all  applicable  Federal 
motor  vehicle  safety  standards  is 
eligible  for  importation  into  the  United 
States  because  (1)  it  is  substantially 
similar  to  a  vehicle  that  was  originally 
manufactured  for  importation  into  and 
sale  in  the  United  States  and  that  was 
certified  by  its  manufacturer  as 
complying  with  the  safety  standards,  . 
and  (2)  it  is  capable  of  being  readily 
modified  to  conform  to  the  standards. 
DATES:  The  closing  date  for  comments 
on  the  petition  is  October  12, 1993. 
ADDRESSES:  Comments  should  refer  to 
the  docket  number  and  notice  number, 
and  be  submitted  to:  Docket  Section, 
room  5109,  National  Highway  Traffic 
Safety  Administration,  400  Seventh 
Street  SVV..  Washington,  DC  20590. 
[Docket  hours  are  from  9:30  a.m.  to  4 
p.m.) 

FOR  FURTHER  INFORMATION  CONTACT: 
Ted  Bayler,  Office  of  Vehicle  Safety 
Compliance.  NHTSA  (202-366-5306). 

SUPPLEMENTARY  INFORMATION: 

Background 

Under  section  108(c}(3)(A)(i)  of  the 
National  Traffic  and  Motor  Vehicle 
Safety  Act  (the  Act).  15  U.S.C. 
1397(c)(3)(A)(i),  a  motor  vehicle  that 
was  not  originally  manufactured  to 
conform  to  all  applicable  Federal  motor 
vehicle  safety  standards  shall  be  refused 
admission  into  the  United  States  on  and 
after  January  31, 1990,  unless  NHTSA 
has  determined  that  the  motor  vehicle  is 
substantially  similar  to  a  motor  vehicle 
originally  manufactured  for  importation 
into  and  sale  in  the  United  States, 
certified  under  section  114  of  the  Act, 
and  of  the  same  model  year  as  the 
model  of  the  motor  vehicle  to  be 
compared,  and  is  capable  of  being 
readily  modified  to  conform  to  all 


Federal  Register  /  Vol.  58,  No.  173  /  Thursda>.  September  9,  1993  /  Notices  47525 


applicable  Federal  motor  vehicle  safety 
standards. 

Petitions  for  eligibility  determinations 
may  be  submitted  by  either 
manufacturers  or  importers  who  have 
registered  with  NHTSA  pursuant  to  49 
CFR  part  592.  As  specified  in  49  CFR 
593.7.  NHTSA  publishes  notice  in  the 
Federal  Register  of  each  petition  that  it 
receives,  and  affords  interested  persons 
an  opportunity  to  comment  on  the 
petition.  At  the  close  of  the  comment 
period.  NHTSA  determines,  on  the  basis 
of  the  petition  and  any  comments  that 
it  has  received,  whether  the  vehicle  is 
eligible  for  importation.  The  agency 
then  publishes  this  determination  in  the 
Federal  Register. 

Champagne  Imports,  Inc.  of  Lansdale, 
Pennsylvania  (Registered  Importer  No. 
R-90-009)  has  petitioned  NHTSA  to 
determine  whether  1987  Jaguar  XI6 
passenger  cars  that  were  not  originally 
manufactured  to  comply'  with  all 
applicable  Federal  motor  vehicle  safety 
standards  are  eUgible  for  importation 
into  the  United  States.  The  vehicle 
which  Champagne  believes  is 
substantially  similar  is  the  1987  Jaguar 
XJ6  that  Jaguar  Cars  Ltd.  manufactured 
for  importation  into  and  sale  in  the 
United  States  and  certified  as 
conforming  to  all  appUcable  Federal 
motor  vehicle  safety  standards. 

The  petitioner  states  that  it  has 
carefully  compared  the  non-U.S.- 
certified  1987  Jaguar  XJ6  with  its  U.S.- 
certified  counterpart,  and  found  that 
they  are  substantially  similar  with 
respect  to  most  appUcable  Federal 
motor  vehicle  safety  standards. 

Specifically,  the  petitioner  claims  that 
the  non-U.S.  certified  1987  Jaguar  XJ6  is 
identical  to  its  U.S.-certified  counterpart 
with  respect  to  compliance  with 
Standards  Nos.  102  Transmission  Shift 
Lever  Sequence  *  *  *.,  103  Defrosting 
and  Befogging  Systems,  104  Windshield 
Wiping  and  Washing  Systems,  105 
Hydraulic  Brake  Systems,  106  Brake 
Hoses,  107  Reflecting  Surfaces,  109  New 
Pneumatic  Tires,  111  fleamew Mirrors, 
113  Hood  Latch  Systems.  116  Brake 
Fluids,  124  Accelerator  Control  Systems. 
201  Occupant  Protection  in  Interior 
Impact.  202  Head  Restraints,  203 
Impact  Protection  for  the  Driver  from 
the  Steering  Control  System,  204 
Steering  Control  Rearward 
Displacement,  205  Glazing  Materials. 
206  Door  Locks  and  Door  Retention 
Components,  207  Seating  Systems,  209 
Seat  Belt  Assemblies.  210  Seat  Belt 
Assembly  Anchorages.  211  Wheel  Nuts. 
Wheel  Discs  and  Hubcaps,  212 
Windshield  Retention.  216  Roof  Crush 
Resistance,  219  Windshield  Zone 
Intrusion,  and  302  Flammability  of 
Interior  Materials. 


Petitioner  also  ct  intends  tha  the 
vehicle  is  capable  of  being  readily 
modified  to  meet  Xlie  following 
standards,  in  the  nranner  indicated: 

Standard  No.  10'.  Controls  and 
Displays: 

(a)  Substitution  of  a  lens  marked 
"Brake"  for  a  lens  Arith  an  EQ"  symbol 
on  the  brake  failur?  indicator  lamp; 

(bj  Installation  of  a  seat  belt  warning 
lamp: 

(c)  Recalibration  of  the  speedometer/ 
odometer  from  kildmeters  to  miles  per 
hour. 

Standard  No.  10  J  Lamps,  Reflective 
Devices  and  Associated  Equipment: 

(a)  Installation  of  U.S.-model 
headlamp  assembl  es  which  incorporate 
sealed  beam  headl  imps  and  fr3nt 
sidemarkers: 

(b)  Installation  of  U.S.-model  taillamp 
assemblies  which  ncorporate  rear 
sidemarkers; 

(c)  Installation  of  a  high  mounted  stop 
lamp. 

Standard  No.  113  Tire  Selection  and 
Aims.- Installation  }f  a  tire  information 
placard. 

Standard  No.  114  Theft  Protection: 
Installation  of  a  bi  zzer  microswitch  in 
the  steering  lock  assembly,  and  a 
warning  buzzer. 

Standard  No.  115  Vehicle 
Identification  Nuniber:  Installation  of  a 
VIN  plate  that  can  be  read  frori  outside 
the  left  windshield  pillar,  and  a  VIN 
reference  label  on  the  edge  of  tiie  door 
or  latch  post  nearest  the  driver. 

Standard  No.  118  Power  Oparated 
Window  Systems:  Rewiring  of  the  power 
window  system  sc  that  the  window 
transport  is  inopei  ative  when  the 
ignition  is  switched  off. 

Standard  No.  2C8  Occupant  Crash 
Protection:  (a)  Installation  of  a  U.S.- 
model  seat  belt  in  the  driver's  position, 
or  a  belt  webbing-  ictuated  microswitch 
in  the  retractor  foi  that  belt;  (b) 
installation  of  an  ignition  switch- 
actuated  seat  belt  warning  lamp  and 
buzzer. 

Standard  No.  21 4  Side  Door  Strength: 
Installation  of  reir.  forcing  beams  in  the 
doors. 

Standard  No.  3(  1  Fuel  System 
Integrity:  Installat  on  of  a  rollover  valve 
in  the  fuel  tank  ve  nt  line  betw  een  the 
fuel  and  the  evaporative  emissions 
collection  canister 

Additionally,  th  e  petitioner  states  that 
the  bumpers  on  tte  1988  Jaguar  XJ6 
must  be  reinforce  i  to  comply  with  the 
Bumper  Standard  found  in  49  CFR  part 
581. 

Interested  perse  ns  are  invited  to 
submit  comments  on  the  petition 
described  above.  (Comments  chould  refer 
to  the  docket  nun  ber  and  be  submitted 
to:  Docket  Sectior ,  National  Highway 


Traffic  Safety  Administration,  room 
5109.  400  Sevendi  Street  SW.. 
Washington,  E)C  20590.  It  is  requested 
but  not  required  tlat  10  copies  be 
submitted. 

All  comments  received  before  the 
close  of  business  on  the  closing  date 
indicated  above  will  be  considered,  and 
will  be  available  for  examination  in  the 
docket  at  the  above  address  both  before 
and  after  that  date.  To  the  extent 
possible,  comments  filed  after  the 
closing  date  will  also  be  considered. 
Notice  of  final  action  on  the  petition 
will  be  published  in  the  Federal 
Register  pursuant  to  the  authority 
indicated  below. 

Authority  15  U.S.C  1397(c)(3)(A)(iKI)  and 
(C)(il).  49  CFR  593.8;  delegations  of  auttiority 
at  49  CFR  1.50  ad  501.8. 

Issued  on:  September  1. 1993 
William  A.  Boehly. 

Associate  Administrator  for  Enforcement. 
|FR  Doc.  93-21870  Filed  9-8-93;  8:45  ami 

BtUMQ  CODE  4aiO-5»-U 

[Docket  No.  93-63;  Notice  1] 

Receipt  of  Petition  for  Determination 
That  Nonconforming  19S1  BMW  5181 
Passenger  Cars  Are  Eligible  for 
Importation 

AGENCY:  National  Highway  Traffic 

Safety  Administration.  DOT. 

ACTION:  Notice  of  receipt  of  petition  for 

determination  that  nonconforming  1991 

BMW  518i  passenger  cars  are  eligible  for 

importation. 

SUMMARY:  This  notice  announces  receipt 
by  the  National  Highway  Traffic  Safety 
Administration  (NHTSA)  of  a  petition 
for  a  determination  that  a  1991  BMW 
518i  that  was  not  originally 
manufactured  to  comply  with  all 
applicable  Federal  motor  vehicle  safety 
standards  is  eUgible  for  importation  into 
the  United  States  because  (1)  it  is 
substantially  similar  to  a  vehicle  that 
was  originally  manufactured  for 
im.portation  into  and  sale  in  the  United 
States  and  that  was  certified  by  its 
manufacturer  as  complying  with  the 
safety  standards,  and  (2)  it  is  capable  of 
being  readily  modified  to  conform  to  the 
standards. 

DATES:  The  closing  date  for  comments 
on  the  petition  is  October  12. 1993. 
ADDRESSES:  Comments  should  refer  to 
the  docket  number  and  notice  number, 
and  be  submitted  to:  Docket  Section, 
room  5109,  National  Highway  Traffic 
Safety  Administration,  400  Seventh 
Stiwt  SW..  Washington,  DC  20590. 
[Docket  hours  are  from  9:30  a.m.  to  4 
p.m.) 
FOR  FURTMER  MFORMATION  CONTACT: 


47526  Federal  Register  /  Vol.  58,  No.  173  /  Thursday.  September  9.  1993  /  Notices 


Ted  Bayler,  Office  of  Vehicle  Safety 
Compliance,  NHTSA  (202-366-5306). 

SUPPLEMENT ARY  INFORMATION: 
Background 

Under  section  108(c)(3)(A)(i)  of  the 
National  Traffic  and  Motor  Vehicle 
Safety  Act  (the  Act),  15  U.S.C. 
1397(c)(3)(A)(i),  a  motor  vehicle  that 
was  not  originally  manufactured  to 
conform  to  all  applicable  Federal  motor 
vehicle  safety  standards  shall  be  refused 
admission  into  the  United  States  on  and 
after  January  31,  1990,  unless  NHTSA 
has  determined  that  the  motor  vehicle  is 
substantially  similar  to  a  motor  vehicle 
originally  manufactured  for  importation 
into  and  sale  in  the  United  States, 
certified  under  section  114  of  the  Act, 
and  of  the  same  model  year  as  the 
model  of  the  motor  vehicle  to  be 
compared,  and  is  capable  of  being 
readily  modified  to  conform  to  all 
appUcable  Federal  motor  vehicle  safety 
standards. 

Petitions  for  eligibility  determinations 
may  be  submitted  by  either 
manufacturers  or  importers  who  have 
registered  with  NHTSA  pursuant  to  49 
CFR  part  592.  As  specified  in  49  CFR 
593.7,  NHTSA  publishes  notice  in  the 
Federal  Register  of  each  petition  that  it 
receives,  and  affords  interested  persons 
an  opportunity  to  comment  on  the 
petition.  At  the  close  of  the  comment 
period,  NHTSA  determines,  on  the  basis 
of  the  petition  and  any  comments  that 
it  has  received,  whether  the  vehicle  is 
eligible  for  importation.  The  agency 
then  publishes  this  determination  in  the 
Federal  Register. 

Champagne  Imports  Inc.  of  Lansdale, 
Pennsylvania  (Registered  Importer  No. 
R-90-O09)  has  petitioned  NHTSA  to 
determine  whether  1991  BMW  518i 
passenger  cars  are  eligible  for 
importation  into  the  United  States.  The 
vehicle  which  Champagne  believes  is 
substantially  similar  is  the  1991  BMW 
525i.  Champagne  has  submitted 
information  indicating  that  Bayerische 
Motoren-Werke  A.G.,  the  company  that 
manufactured  the  1991  BMW  525i. 
certified  that  vehicle  as  conforming  to 
all  applicable  Federal  motor  vehicle 
safety  standards  and  offered  it  for  sale    • 
in  the  United  States. 
.  The  petitioner  contends  that  the  518i 
is  substantially  similar  to  the  525i,  and 
differs  mainly  in  engine  size  and  "minor 
options  which  go  with  it."  In  accounting 
for  the  differences  between  the  two 
vehicles,  the  petitioner  observed  that 
manufacturers  such  as  Bayerische 
Motoren-Werke  A.G.  "generally  design 
only  a  few  basic  body  shell  designs 
which  they  then  eqiiip  with  a  multitude 
of  engine-size  and  cosmetic  or  comfort 


options."  The  petitioner  further 
surmised  that  the  51  Si's  absence  from 
the  United  States  market  could  be 
attributed  to  "salability  considerations 
or  legislative  restrictions  such  as  the 
strict  emission  control  requirements  in 
the  United  States." 

Champagne  submitted  information 
with  its  petition  intended  to 
demonstrate  that  the  1991  model  518i, 
as  originally  manufactured,  conforms  to 
many  Federal  motor  vehicle  safety 
standards  in  the  same  manner  as  the 
1991  model  525i  that  was  offered  for 
sale  in  the  United  States,  or  is  capable 
of  being  readily  modified  to  conform  to 
those  standards. 

Specifically,  the  petitioner  claims  that 
the  1991  model  518i  is  identical  to  the 
certified  1991  model  525i  with  respect 
to  compUance  with  Standards  Nos.  102 
Transmission  Shift  Lever  Sequence 
.  .  .  .,  103  Defrosting  and  Befogging 
Systems.  104  Windshield  Wiping  and 
Washing  Systems,  105  Hydraulic  Brake 
Systems,  106  Brake  Hoses.  107 
Reflecting  Surfaces,  109  New  Pneumatic 
Tires,  111  Rearview Minors,  113  Hood 
Latch  Systems.  116  Brake  Fluid,  124 
Accelerator  Control  Systems,  201 
Occupant  Protection  in  Interior  Impact, 
202  Head  Restraints.  203  Impact 
Protection  for  the  Driver  From  the 
Steering  Control  System.  204  Steering 
Control  Rearward  Displacement,  205 
Glazing  Materials,  206  Door  Locks  and 
Door  Retention  Components.  207 
Seating  Systems.  209  Seat  Belt 
Assemblies,  210  Seat  Belt  Assembly 
Anchorages,  211  Wheel  Nuts,  Wheel 
Discs  and  Hubcaps,  212  Windshield 
Retention,  216  Roof  Crush  Resistance, 
219  Windshield  Zone  Intrusion,  and  302 
Flammability  of  Interior  Materials. 

Petitioner  also  contends  that  the 
vehicle  is  capable  of  being  readily 
modified  to  meet  the  following 
standards,  in  the  manner  indicated: 

Standard  No.  101  Controls  and 
Displays: 

(a)  Substitution  of  a  lens  marked 
"Brake"  for  a  lens  with  an  ECE  symbol 
on  the  brake  failure  indicator  lamp; 

(b)  Installation  of  a  seat  belt  warning 
lamp; 

(cj  Recahbration  of  the  speedometer/ 
odometer  from  kilometers  to  miles  per 
hour. 

Standard  No.  108  Lamps,  Reflective 
Devices  and  Associated  Equipment: 

(a)  Installation  of  U.S.-moael 
headlamp  assemblies  which 
incorporated  sealed  beam  headlamps 
and  front  sidemarkers; 

(b)  Installation  of  U.S.-model  taillamp 
assemblies  which  incorporate  rear 
sidemarkers; 

(c)  Installation  of  a  high  mounted  stop 
lamp. 


Standard  No.  110  Tire  Selection  and 
Rims:  Installation  of  a  tire  information 
placard. 

Standard  No.  114  Theft  Protection: 
Installation  of  a  buzzer  microswitch  in 
the  steering  lock  assembly,  and  a 
warning  buzzer. 

Standard  No.  115  Vehicle 
Identification  Number:  Installation  of  a 
VIN  plate  that  can  be  read  fi-om  outside 
the  left  windshield  pillar,  and  a  VIN 
reference  label  on  the  edge  of  the  door 
or  latch  post  nearest  the  driver. 

Standard  No.  208  Occupant  Crash 
Protection:  (a)  Installation  of  either  a 
U.S.-model  seat  belt  in  the  driver's 
position  or  a  belt  webbing-actuated 
microswitch  in  the  driver's  seat  belt 
retractor  to  activate  the  seat  belt 
warning  system;  (b)  installation  of  an 
ignition  switch-actuated  seat  belt 
warning  lamp  and  buzzer.  The 
petitioner  states  that  the  1991  model 
518i  is  equipped  with  a  passive  restraint 
system,  consisting  of  a  driver  side 
airbag,  knee  bolster,  and  control  unit, 
and  that  those  components  have 
identical  part  numbers  to  the  ones  that 
are  found  on  the  1991  model  5251. 

Standard  No.  214  Side  Door  Strength: 
Installation  of  reinforcing  beams. 

Standard  No.  301  Fuel  System 
Integrity:  Installation  of  a  rollover  valve 
in  the  fuel  tank  vent  line  between  the 
fuel  tank  and  the  evaporative  emissions 
collection  canister. 

Additionally,  the  petitioner  states  that 
the  bumpers  on  the  1991  model  5181 
must  be  reinforced  to  comply  with  the 
Bumper  Standard  found  in  49  CFR  part 
581. 

Interested  persons  are  invited  to 
submit  comments  on  the  petition 
described  above.  Comments  should  refer 
to  the  docket  number  and  be  submitted 
to:  Docket  Section,  National  Highway 
Traffic  Safety  Administration,  room 
5109,  400  Seventh  Street  SW., 
Washington,  DC  20590.  It  is  requested 
but  not  required  that  10  copies  be 
submitted. 

All  comments  received  before  the 
close  of  business  on  the  closing  date 
indicated  above  will  be  considered,  and 
will  be  available  for  examination  in  the 
docket  at  the  above  address  both  before 
and  after  that  date.  To  the  extent 
possible,  comments  filed  after  the 
closing  date  will  also  be  considered. 
Notice  of  final  action  on  the  petition 
will  be  published  in  the  Federal 
Register  pursuant  to  the  authority 
indicated  below. 

Authority:  15  U.S.C  1397(c){3){A)(i)(I)  and 
(C)(ii);  49  CFR  593.8;  delegations  of  authority 
at  49  CFR  1.50  and  501.8. 
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Issued  on:  September  1. 1993 
William  A.  Boehiy. 

Associate  Administrator  for  Enforcement. 
(FR  Doc.  93-21871  Filed  9-8-93;  8:45  am) 
aauNO  cooc  4iio-s»-M 

DEPARTMENT  OF  THE  TREASURY 
Customs  Service 

[T.O.  93-71] 

Country  of  Origin  Marlcing  for  Eritrea 

AGENCY:  Customs  Service.  Department 
of  the  Treasury. 
ACTION:  Notice. 

SUMMARY:  Eritrea,  following  a 
referendum  on  independence, 
announced  on  April  27. 1993.  its 
independence  from  Ethiopia.  After  this 
announcement,  the  United  States 
recognized  Eritrea  as  an  independent 
country.  This  document  notifies  the 
public  of  the  name  and  the  English 
spelling  for  this  country  that  are  to  be 
used  for  country  of  origin  marking  on 
products  of  Eritrea  imported  into  the 
United  States.  It  also  grants  a  grace 
period  to  permit  the  continued 
importation  of  merchandise  marked 
"Ethiopia." 

EFFECTIVE  DATE:  September  9.  1993 
FOR  FURTHER  INFORMATION  CONTACT: 
Anthony  A.  Tonucci.  Office  of 
Regulations  and  Rulings  (202-482- 
7040). 

SUPPLEMENTARY  INFORMATION: 

Background 

Section  304  of  the  Tariff  Act  of  1930. 
as  amended  (19  U.S.C.  1304).  provides 
that,  unless  excepted,  every  article  of 
foreign  origin  imported  into  the  U.S. 
shall  be  marked  in  a  conspicuous  place 
as  legibly,  indelibly,  and  permanently  as 
the  nature  of  the  article  (or  container) 
will  permit,  in  such  a  manner  as  to 
indicate  to  the  ultimate  purchaser  in  the 
U  S.  the  English  name  of  the  country  of 
origin  of  the  article.  Customs  has 
authority  pursuant  to  19  U.S.C.  1304  to 
determine  the  character  of  the  words 
and  phrases  or  abbreviations  thereof 
which  shall  be  acceptable  as  indicating 
the  country  of  origin  and  to  require  the 
addition  of  any  o^er  words  or  symbols 
which  may  be  appropriate  to  prevent 
deception  or  mistake  as  to  the  origin  of 
an  article. 

On  April  27. 1993.  the  United  States 
recognized  Eritrea  as  an  independent 
country.  Accordingly,  products  of 
Eritrea  are  subject  to  marking  with  the 
English  name  of  the  independent 
country  from  which  they  originate.  The 
United  States  Department  of  State  has 


indicated  that  the  Enghsh  names  and 
the  correct  spellir  gs  of  this  new 
independent  coiuitry  are: 


Long  form  rame 

Short  form 
name 

(No  cufTBOt  tona  fonn) 

Eritrea. 

Customs  recogi  izes  that 
manufacturers  and  importers.may  need 
time  to  adjust  to  this  change  and  that  an 
abrupt  change  in  the  markir  g 
requirements  could  cause  uidue 
hardship.  Therefore,  goods  made  in 
Eritrea  will  be  ac:epted  as  jjroperly 
marked  if  they  ars  marked  with  either 
"Ethiopia";  or  thi  new  appropriate 
country  designat  on:  "Eritn-a".  Either 
name  will  be  accjptable  unil  May  1. 
1994.  All  produc-s  of  Eritrea  imported 
into  the  U.S.  on  or  after  May  1.  1994, 
will  be  required  lo  be  marked  "Eritrea". 

Dated:  Septemtie;  1. 1993. 
Karen  I.  Hiatt. 

Deputy  Assistant  Commissioner.  Office  of 
Commercial  Operations. 
(FR  Doc  93-22005  Filed  9-8-33.  845  ami 
SaUNG  CODE  4S2&-0:-P 


Fiscai  Services 

[Dept  Circ.  570. 1:«93  Rev„  Supp.  No.  1] 

Surety  Companies  Acceptable  on 
Federal  Bonds;  ^orrectloi;  ACSTAR 
INSURANCE  COMPANY 

The  phone  nu  nber  for  /iCSTAR 
INSURANCE  CCMPANY  vas  listed  in 
error  in  the  Trea  >ury  Depertment 
Circular  570.  Jul,- 1.  1993.  The  phone 
number  is  hereby  corrected  to  read  (203) 
224-2000. 

Federal  bond-.ipprovin^:  officers 
should  annotate  their  reference  copies 
of  Treasury  Circ  ilar  570,  1993  Revision, 
at  58  FR  35779 1 1  reflect  tiis  correction 

Questions  con  aeming  tl lis  Notice  may 
be  directed  to  th  3  Surety  Bond  Branch. 
Funds  Management  Divis  on.  Financial 
Management  Service,  Department  gf  the 
Treasury,  Washiigton.  DC  20227. 
Telephone  (202)  874-650;'. 

Dated:  Septemb<r  2, 1993. 
Charles  F.  Schwai:  m. 
Director.  Funds  Management  Division. 
Financial  Managdnent  Ser\ix. 
IFR  Doc.  93-2193(  Filed  9-8-93;  8:45  am) 

BiLUNO  CODE  aiO-3Mi 


UNITED  STATES  INFORMATION 
AGENCY 

Freedom  Support  Act — Secondary 
School  Initiative  For  Short  Term 
Exchange  Prolects 

AGENCY:  United  States  Information 

Agency. 

ACTION:  Notice — request  for  proposals. 

SUMMARY:  The  United  States  Information 
Agency  (USIA)  invites  applications  from 
U.S.  educational,  cultural,  and  other 
not-for-profit  institutions  to  conduct 
exchanges  of  youth  between  the  ages  of 
15  and  18 V2  years  of  age  with  the  twelve 
Newly  Independent  States  (NTS)  of  the 
former  Soviet  Union.  These  exchanges 
represent  part  of  the  activities  of  the 
Secondary  School  Student  Exchange 
Initiative  as  included  in  tlie  Freedom 
Support  Act  of  1992  and  are  subject  to    ' 
the  availability  of  funding  for  the  Fiscal 
Year  1994  program. 

This  is  a  request  for  proposals  for 
short  term  thematic  exchanges.  Requests 
for  proposals  in  support  of  other 
programs  under  the  aegis  of  the 
Freedom  Support  Act  are  being 
published  separately. 
DATES:  Deadhne  for  proposals:  All 
copies  must  be  received  at  the  U.S. 
Information  Agencj'  by  5  p.m 
Washington  DC  on  Friday.  November  5. 
1993.  Faxed  documents  will  not  be 
accepted,  nor  will  documents 
postmarked  on  November  5  but  received 
at  a  later  date.  It  is  the  responsibility  of 
each  grant  applicant  to  ensure  that 
proposals  are  received  by  the  above 
deadline.  It  is  the  responsibility  of  each 
grant  applicant  to  ensure  that  its 
proposal  is  received  by  the  above 
deadline.  Subject  to  the  availability  of 
funds,  grants  will  be  awarded  after 
March  15. 1994  for  exchanges  to  begin 
after  April  15. 1994. 
ADDRESSES:  The  original.  4  fully  tabbed 
copies  and  10  copies  (Tabs  A — ^D)  of  the 
completed  application,  including 
required  forms,  should  be  submitted  in 
the  format  described  in  the  Bureau's 
application  package  and  mailed  to:  U.S. 
Information  Agency.  Ref:  F.S.A. — 
Secondary  School  Initiative  Short-Term 
Exchange  Projects,  Office  of  Grants 
Management,  E/XE.  301  4th  Street  SW. 
Rm  336.  Washington.  DC  20547. 
FOR  FURTHER  INFORMATION  CONTACT: 
Interested  organizations/institutions 
should  contact  David  Dallas.  NIS 
Secondary  School  Division.  E/PY.  room 
357.  (202)  619-6299;  FAX  (202)  619- 
5311.  to  request  detailed  appUcation 
packets,  which  include  award  criteria 
additional  to  this  announcement,  all 
necessary  forms,  and  guidelines  for 
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preparing  proposals,  including  specific 
budget  preparation  information. 
SUPPLEMENTARY  INFORMATION:  Pursuant 
to  the  Bureau's  authorizing  legislation, 
programs  must  maintain  a  non-political 
character  and  should  be  balanced  and 
representative  of  the  diversity  of 
American  political,  social  and  cultural 
life. 

Overview — Grant  funding  is  intended 
to  promote  the  exchange  of  secondary 
school  students,  from  15  to  I8V2  years 
of  age,  between  the  U.S.  and  Armenia, 
Azerbaijan.  Belarus,  Georgia, 
Kazakhstan,  Kyrgyzstan,  Moldova. 
Russia,  Tajikistan,  Turkmenistan, 
Ukraine,  and  Uzbekistan.  The  Agency's 
main  objective  is  to  foster  interaction 
between  American  and  foreign  youth. 
Consequently,  extensive  interaction  is  a 
requirement.  Proposals  should 
demonstrate  how  American  and  foreign 
youth  will  interact  in  a  way  that 
encourages  the  exchange  of  ideas, 
values  and  information. 

Four  different  program  designs  will  be 
utilized  for  this  program  which  include: 
(A)  An  academic  year  program,  (B)  A 
semester  exchange  program  (C)  A 
school-to-school  linkage  program,  and 
(D)  A  short-term  exchange  program. 
This  RFP  describes  the  short-term 
program.  Other  RFP's  will  be  pubhshed 
soliciting  proposals  for  the  other  three 
programs. 

Guidelines  for  Short-Term  Exchanges 

Grants  will  be  awarded  to  support 
programs  for  a  three  to  six  week 
duration.  Programs  should  have  a 
thematic  focus.  Eligible  foci  may 
include,  but  are  not  limited  to:  the  arts 
(theater,  dance,  music,  fine  arts, 
literature,  folklore,  and  film/video): 
language  and  cultural;  science, 
technology,  and  mathematics;  civic 
education;  leadership  training; 
conservation  and  the  environment; 
journalism;  historic  preservation;  social, 
pohtical,  and  economic  issues; 
agriculture;  business  administration/ 
management  (including  enterprise 
promotion);  and  homestay  programs 
under  the  title,  "the  American 
Community  Experience,"  which  should 
include  local  programming  in  such 
areas  as  state  and  municipal 
government,  regional  culture,  etc. 

One-for-one  reciprocity  is  not  a 
requirement,  but  is  encouraged.  A 
minimum  of  10  students  are  to  be 
exchanged  with  each  grant.  Proposals 
should  provide  detailed  information  on 
the  activities  in  both  the  U.S.  and  the 
partner  country.  Proposals  should 
provide  written  evidence  that  the  U.S. 
organization  has  the  commitment  of  a 
reliable  counterpart  organization  in  the 


partner  country  willing  and  able  to 
engage  in  the  proposed  activities. 
Homestays  are  desirable.  The  minimum 
stay  in  country  for  all  programs  is  three 
weeks. 

Special  consideration  will  be  given  to 
proposals  that  address  the  needs  and 
interests  of  USIS  posts  and/or  NIS 
ministries  for  projects  on  specific 
themes  or  with  specific  organizations  or 
groups.  A  list  of  these  will  be  provided 
with  the  application  packet. 

Projects  requesting  support  for  tours 
of  performing  arts  groups  or  sports 
teams  are  eligible  only  if  the  primary 
purpose  of  the  program  is  mutual 
education  and  there  is  extensive 
structured  interaction  between 
international  participants  and  their 
hosts.  Tours  of  performing  arts  groups 
or  sports  groups  where  the  primary 
activity  is  performance  or  competition 
will  not  be  eligible.  Outdoor  camping 
projects  must  have  a  thematic  focus. 
They  must  include  a  plan  for  measuring 
performance/achievement  of  the 
participants. . 

Unless  there  are  extenuating 
circumstances,  programs  should 
maintain  a  ratio  of  not  more  than  one 
adult  per  every  ten  youth.  The  exchange 
program  may  also  include  excursions, 
cultural  activities,  and  opportunities  to 
experience  community  life.  It  is  very 
desirable  for  each  group  of  NIS  students 
to  have  a  segment  of  their  program  in 
Washington,  DC  or  a  state  capital. 

Grantee  organizations  are  responsible 
for  developing  a  sustainable  partnership 
with  an  organization  or  agency  of 
government  in  the  NIS;  designing  the 
components  of  the  exchange;  managing 
all  travel  arrangements,  logistics, 
insurance  coverage,  passports,  visas, 
etc.;  training  of  adult  escorts;  disbursing 
and  accounting  for  grant  funds. 

Budget 

The  organization  must  submit  a 
comprehensive  line  item  budget.  Costs 
for  US  and  NIS  students  should  be 
listed  separately.  Details  are  available  in 
the  application  packet.  Grants  awarded 
to  eligible  organizations  with  less  than 
four  years  of  experience  in  conducting 
international  exchange  programs  will  be 
limited  to  $60,000.  Ch'ganizations 
should  be  familiar  with  grant 
regulations  described  in  OMB  circulars 
Alio,  A122  and  A133. 

Cost  sharing  is  encouraged.  Cost 
sharing  may  be  in  the  form  of  allowable 
direct  or  indirect  costs.  The  grant 
recipient  must  maintain  written  records 
to  support  all  allowable  costs  which  are 
claimed  as  being  its  contribution  to  cost 
participation,  as  well  as  cost  to  be  paid 
by  the  Federal  government.  Such 
records  are  subject  to  audit.  The  basis 


for  determining  the  value  of  cash  and 
in-kind  contributions  must  be  in 
accordance  with  OMB  Circular  AllO. 
Attachment  E — Cost  Sharing  and 
Matching  should  be  described  in  the 
proposal  In  the  event  the  recipient  does 
not  provide  the  minimum  amount  of 
cost  sharing  as  stipulated  in  the 
recipient's  budget,  the  Agency's 
contribution  will  be  reduced  in 
proportion  to  the  recipient's 
contribution. 

Review  Process 

USIA  will  acknowledge  receipt  of  all 
proposals  and  will  review  them  for 
technical  eligibility.  Proposals  will  be 
deemed  ineligible  if  they  do  not  fully 
adhere  to  the  guidelines  established 
herein  and  in  the  application  packet. 
Eligible  proposals  will  be  forwarded  to 
panels  of  USIA  officers  for  advisory 
review.  All  eligible  proposals  will  also 
be  reviewed  by  the  appropriate 
geographic  area  office,  and  the  budget 
and  contract  offices.  Proposals  may  also 
be  reviewed  by  the  Agency's  Office  of 
the  General  Counsel.  Funding  decisions 
are  at  the  discretion  of  the  Associate 
Director  of  Education  and  Cultural 
Affairs.  Final  technical  authority  for 
grant  awards  resides  with  the  Agency's 
Office  of  Contracts. 

Review  Criteria:  Technically  eligible 
applications  will  be  competitively 
reviewed  according  to  the  following    . 
criteria: 

1.  Quality  of  the  program  idea: 
Proposals  should  exhibit  originality, 
substance,  rigor  and  relevance  to 
Agency  mission  and  adherence  to  the 
criteria  and  conditions  described  above. 

2.  Reasonable,  Feasible,  and  Flexible 
Objectives:  Proposals  should  clearly 
demonstrate  how  the  institution  will 
meet  the  program's  objectives  and  plan. 

3.  Multiplier  Effect/Impact:  Proposed 
programs  should  strengthen  long-term 
mutual  understanding,  to  include 
maximum  sharing  of  information  and 
establishment  of  long-term  institutional 
and  individual  linkages. 

4.  Value  to  U.S.-Partner  Country 
Relations:  Assessments  by  USlA's 
geographic  area  desk,  and  overseas 
officers  of  the  need,  potential,  impact 
and  significance  in  the  partner 
country(ies). 

5.  Cost  Effectiveness:  The  overhead 
and  administrative  components  of 
grants,  as  well  as  salaries  and  honoraria, 
should  be  kept  as  low  as  possible.  All 
other  items  should  be  necessary  and 
appropriate.  Proposals  should  maximize 
cost  sharing  through  other  private  sector 
support  as  well  as  institutional  direct 
funding  contributions. 

6.  Institutional  Capacity:  Proposed 
personnel  and  institutional  resources 
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should  be  adequate  and  appropriate  to 
achieve  the  program  or  project's  goals. 

7.  Institution's  Track  Record/Ability: 
Proposals  should  demonstrate  a  track 
record  of  successful  programs,  including 
responsible  fiscal  management  and  full 
compliance  with  all  reporting 
requirements  for  past  Agency  grants  as 
determined  by  USIA's  Office  of 
Contracts  (M/KG).  The  Agency  will 
consider  the  past  performance  of  prior 
greuitees  and  the  demonstrated  potential 
of  new  applicants. 

8.  Follow-on  Activities:  Proposals 
should  provide  a  plan  for  continued 
follow-on  activity  (without  USIA 
support)  which  ensures  that  USIA 
supported  programs  are  not  isolated 
events. 


9.  Evaluation  Flan:  Proposals  should 
provide  a  plan  fo:  evaluation  by  the 
grantee  institutio  i. 

10.  Selection  Piocess:  Proposals 
should  provide  a  specific  plan  to  ensure 
a  selection  based  on  meri':  and  should 
include  detailed  iTiteria  for  selecting  all 
participants. 

11.  Geographic  Diversify:  The  Agency 
will  seek  to  provi  de  geog-aphic 
diversity  within  the  NIS  .ind  the  U.S. 
through  this  program. 

Notice 

The  terms  and  conditions  published 
In  this  RFP  are  bi  nding  and  may  not  be 
modified  by  any  JSIA  representative. 
Explanatory  info  mation  provided  by 
the  Agency  that  i  ontradicts  published 
language  will  noi  be  binding.  Issuance 
of  the  RFP  does  i  ot  constitute  an  award 


commitment  on  the  part  of  the 
Government.  Final  award  cannot  be 
made  until  funds  have  been  fully 
appropriated  by  Congress,  allocated  and 
conmiitted  through  internal  USIA 
procedures. 

Notification 

All  applicants  will  be  notified  of  the 
results  of  the  review  process  on  or  about 
March  15, 1994.  Awarded  grants  will  be 
subject  to  periodic  reporting  and 
evaluation  requirements. 

Dated:  September  1. 1993. 
Bury  Futton. 

Acting  Associate  Director,  Bureau  of 

Educational  and  Cultural  Affairs. 

[FR  Doc.  93-21874  Filed  9-»-93;  8:45  ami 
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FEDERAL  ELECTION  COMMISSION 

DATE  AND  TIME:  Tuesday.  September  14. 

1993  at  10  a.m. 

PUCE:  999  E  Street  NVV..  Washington, 

DC 

STATUS:  This  meeting  will  be  closed  to 

the  public. 

ITEMS  TO  BE  DISCUSSED: 

Compliance  matters  pursuant  to  2  U.S.C. 
§437g. 

Audits  conducted  pursuant  to  2  U.S.C. 
§437g.  §  438(b),  and  Title  26.  U.S.C. 

Matters  concerning  participation  in  civil 
actions  or  proceedings  or  arbitration. 

Internal  personnel  rules  and  procedures  or 
matters  affecting  a  particular  employee. 

DATE  AND  TIME:  Thursday.  September  16, 

1993  at  10  a.m. 

PLACE:  999  E  Street  NW..  Washington, 

DC  (Ninth  Floor). 

STATUS:  This  meeting  will  be  open  to  the 

public. 

ITEMS  TO  BE  DISCUSSED: 

Correction  and  Approval  of  Minutes. 

Americans  for  Robertson — Final 
Repayment  Determination. 

Advisory  Opinion  1993-12:  Phillip  Martin 
on  behalf  of  the  Mississippi  Band  of  Choctaw 
Indians. 

Final  Ex  Parte  Communications  Rules, 
with  Statement  of  Basis  and  Purpose. 

Fiscal  Year  1995  Budget  Request. 

Routine  Administrative  Matters. 

PERSON  TO  CONTACT  FOR  INFORMATION: 

Mr.  Fred  Eiland,  Press  Officer, 

Telephone:  (202)  219-4155. 

Delores  Hardy, 

A  dministrative  Assistant. 

[FR  Doc.  93-22215  Filed  »-7-93;  3:13  pm] 
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FEDERAL  MINE  SAFETY  AND  HEALTH  REVIEW 
COMMISSION 

TIME  AND  DATE:  10  a.m..  Wednesday, 
September  15,  1993. 

PLACE:  Room  600,  1730  K  Street  NW., 
Washington.  DC. 

STATUS:  Open. 

MATTERS  TO  BE  CONSIDERED:  The 

Commission  will  hear  oral  argument  on 
the  following; 

1.  Keystone  Coal  Mining  Corp  ,  Docket  No. 
PENN  91-1480-R.  etc.  (Issues  include 
whether  the  judge  correctly  found  that  the 
Secretary  of  Labor's  respirable  dust  spot 
inspection  program  was  procedurally  invalid 
because  the  Secretary  failed  to  engage  in 
rulemaking  before  implementing  the 
program.) 

Any  person  attending  this  oral 
argument  who  requires  special 
accessibility  features  and/or  auxiliary 
aids,  such  as  sign  language  interpreters, 
must  inform  the  Commission  in  advance 
of  those  needs.  Subject  to  29  CFR 
2706.150(a)(3)  and  2706.160(e). 

TIME  AND  DATE:  Immediately  following 
oral  argument. 

STATUS:  Closed  [Pursuant  to  5  U.S.C. 
552b(c)(10)]. 

MATTERS  TO  BE  CONSIDERED:  The 

Commission  will  consider  and  act  upon 
the  following: 

1.  Keystone  Coal  Mining  Corp.,  Docket  No. 
PENN  91-1480-R.  etc.  (See  Oral  Argument 
Listing.) 

It  was  determined  by  unanimous  vote 
of  Commissioners  that  this  meeting  be 
held  in  closed  session. 

CONTACT  PERSON  FOR  MORE  INFORMATION: 
Jean  Ellen  (202)  653-5629/({202)  708- 


9300  for  TDD  Relay/1-800-877-8339 

for  toll  free. 

lean  H.  Ellen, 

Agenda  Clerk. 

!FR  Doc.  93-22146  Filed  9-7-93;  11:54  am) 

SHJJNG  CODE  (73S-01-M 

FEDERAL  RETIREMENT  THRIFT  INVESTMENT 
BOARD 

TIME  AND  DATE:  9  a.m.,  September  20. 
1993. 

PLACE:  4th  Floor.  Conference  Room, 
1250  H  Street  NW.,  Washington,  DC. 

STATUS:  Open. 

MATTERS  TO  BE  CONSIDERED: 

1.  Approval  of  the  minutes  of  the  August 
16, 1993,  Board  meeting. 

2.  Thrift  Savings  Plan  activity  report  by  the 
Executive  Director. 

3.  Review  of  FY  1994-95  budgets. 

4.  Status  of  action  on  audit 
recommendations. 

5.  Review  of  KPMG  Peat  Marwick  audit 
reports: 

"Pension  and  Welfare  Benefits 
Administration  Review  of  Backup,  Recovery, 
and  Contingency  Planning  of  the  Thrift 
Savings  Plan  at  the  UniteH  States  Department 
of  Agriculture,  Office  of  Finance  and 
Management,  National  Finance  Center." 

"Pension  and  Welfare  Benefits 
Administration  Review  of  ADP  Operations 
Management  of  the  Thrift  Savings  Plan  at  the 
United  States  Department  of  Agriculture, 
Office  of  Finance  and  Management,  National 
Finance  Center." 

CONTACT  PERSON  FOR  MORE  INFORMATION: 
Tom  Trabucco,  Director,  Office  of 
External  Affairs,  (202)  942-1640. 
Francis  X.  Cavanaugh, 

Executive  Director,  Federal  Retirement  Thrift 
Investment  Board. 

[FR  Doc.  93-22180  Filed  9-7-93;  2:00  pm] 
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DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Social  Security  Administration 

20  CFR  Part  416 

[R*g.  No.  16] 
RIN  096O-AO5« 

Supplemental  Security  tncome; 
Determining  Disability  for  a  Child 
Under  Age  18 

AGENCY:  Social  Security  Administration, 

HHS. 

ACTK)N:  Final  rule. 

SUMMARY:  These  amendments  revise  the 
disability  evaluation  and  determination 
process  for  Supplemental  Security 
Income  (SSI)  claims  of  children  based 
on  disability.  The  revisions  amend  the 
rules  we  published  on  February  11. 
1991  (56  FR  5334).  subsequent  to  the 
February  20. 1990,  U.S.  Supreme  Court 
ruling  in  Sullivan  v.  Zebley  A93  U.S. 
521. 110  S.a.  885  (1990).  In  Zebley.  the 
Court  invalidated  the  use  of  a  medical 
"listings-only"  approach  to  the  denial  of 
children's  claims  for  SSI  benefits  based 
on  disability,  and  required  the  use  of  an 
individualized  functional  assessment  of 
children  whose  impairments  did  not 
meet  or  equal  the  severity  of  listed 
medical  impairments  As  did  our  prior 
final  rules,  the  changes  made  in  these 
rules  incorporate  into  the  disability 
determination  process  for  these  children 
concepts  and  criteria  reflecting  current 
knowledge  in  the  field  of  childhood 
disability  and  functioning. 
DATES:  This  rule  is  effective  September 
9, 1993.  The  rules  in  §§  416.924- 
416.9246.  416.926a.  and  416.994a  will 
no  longer  be  effective  September  9. 1997 
unless  extended  by  the  Secretary,  or 
revised  and  promulgated  again. 
FOR  FURTHER  MfORMATtON  CONTACT: 
Cassandra  Bond,  Legal  Assistant,  Office 
of  Regulations,  Social  Security 
Administration.  6401  Security 
Boulevard.  Baltimore,  Maryland  21235. 
telephone  (410)  965-1794. 

SUPPLEMENTARY  INFORMATION: 

History 

Provisions  for  SSI  benefits  for 
disabled  children  were  part  of  the  Social 
Security  Amendments  of  1972 
establishing  the  SSI  program,  which 
became  effective  January  1. 1974.  The 
Social  Security  Act  (the  Act)  currently 
provides  the  same  definition  of 
disability  for  adults  under  the  title  XVI 
SSI  program  as  it  does  for  workers, 
widows  or  widowers  of  workers,  and 
children  of  workers  under  the  title  II 
disability  program. 


The  Act.  at  section  1614(a)(3)(A). 
defines  disability  for  adults  as  the 
inability  "to  engage  in  any  substantial 
gainful  activity  by  reason  of  any 
medically  determinable  physical  or 
mental  impairment  which  can  be 
expected  to  result  in  death  or  which  has 
lasted  or  can  be  expected  to  last  for  a 
continuous  period  of  not  less  than  12 
months."  The  Act  further  provides,  at 
section  1614(a)(3)(B).  that  an  adult  will 
be  considered  disabled,  "only  if  his 
physical  or  mental  impairment  or 
impairments  are  of  such  severity  that  he 
is  not  only  unable  to  do  his  previous 
work  but  cannot,  considering  his  age. 
education,  and  work  experience,  engage 
in  any  othtir  kind  of  substantial  gainful 
work  which  exists  in  the  national 
economy  •  •  •." 

The  definition  of  disability  for 
children  is  contained  in  a  parenthetical 
statement  at  the  end  of  section 
1614(a)(3)(A).  The  Act  provides  that  a 
child  under  the  age  of  18  will  be 
considered  disabled  for  purposes  of 
eligibility  for  SSI.  "if  he  suffers  from 
any  medically  determinable  physical  or 
mental  impairment  of  comparable 
severity"  to  that  which  would  make  an 
adult  disabled. 

Under  our  regulations,  the  decision 
process  we  use  to  determine  if  an  aduU 
is  disabled  is  different  in  concept  and 
application  from  the  process  we  used 
for  children  prior  to  the  Supreme 
Court's  decision  in  Zebley.  Regulations 
§§  404.1520  and  416.920  set  out  a  five- 
step  sequential  evaluation  process  for 
determining  disability  in  adults,  which 
considers  in  turn; 

1.  Whether  the  adult  is  doing 
substantial  gainful  activity: 

2.  Whether,  in  the  absence  of 
substantial  gainful  activity,  his  or  her 
medically  determinable  impairment  or 
combination  of  impairments  is  severe; 

3.  Whether,  if  the  impairment(s)  is 
severe,  it  meets  or  is  medically 
equivalent  in  severity  to  an  impairment 
listed  in  appendix  1  of  subpart  P  of  the 
regulations  in  20  CFR  part  404 
(hereinafter,  "the  listings"); 

4.  Whether,  in  the  presence  of  a 
severe  impairment  or  combination  of 
impairments,  the  individual  retains  the 
capacity  to  do  his  or  her  past  relevant 
work,  considering  his  or  her  residual 
functional  capacity;  and 

5.  Whether,  if  past  relevant  work  is 
precluded,  the  individual  retains  the 
capacity  to  do  any  other  work  which 
exists  in  the  national  economy, 
considering  the  individual's  residual 
functional  capacity,  age,  education,  and 
work  experience. 


Sullivan  v.  Zebley 

On  February  20, 1990,  the  Supreme 
Court,  in  Zebley,  decided  that  the 
"listings-only"  approach  SSA  had  used 
prior  to  Zebley  to  deny  claims  for  SSI 
benefits  based  on  childhood  disability 
did  not  carry  out  the  "comparable 
severity"  standard  in  title  XVI  of  the 
Act.  This  was  because  the  listings  were 
set  at  a  level  of  severity  stricter  than  the 
level  at  which  an  adult  worker  can  be 
found  disabled,  and  the  approach  did 
not  provide  for  an  assessment  of  a 
child's  overall  functional  impairment. 

The  Supreme  Court  held 'that  children 
claiming  SSI  benefits  based  on  disability 
are  entitled  to  an  "individualized 
functional  assessment"  as  part  of  the 
disability  determination  process, 
comparable  to  adults  who  have 
impairments  that  do  not  meet  or  equal 
the  listings  and  who  receive  such  an 
individualized  assessment.  The  Court 
found  that,  whereas  adults  who  are  not 
found  to  be  disabled  under  the  listings 
still  have  the  opportunity  to  show  that 
they  are  disabled  at  the  last  step  of  the 
sequential  evaluation  process,  no 
similar  opportunity  existed  for  children 
under  the  regulations  we  used  prior  to 
Zebley.  The  Court  concluded  that, 
although  the  vocational  analysis  we  use 
in  claims  filed  by  adults  is  inapplicable 
to  claims  filed  by  children  for  SSI 
benefits,  this  does  not  mean  that  a 
functional  analysis  cannot  be  applied  to 
children's  claims.  As  a  result  of  the 
Zebley  decision,  we  revised  the  rules  we 
used  to  evaluate  childhood  disability 
claims.  We  published  the  revised  rules 
as  a  final  rule  with  a  request  for 
comments  on  February  11, 1991  (56  FR 
5534). 

Final  Rule  With  Request  for  Comments 

We  first  published  these  childhood 
disability  rules  in  the  Federal  Register 
on  February  11, 1991  (56  FR  5534).  In 
this  preamble,  we  will  call  the  rules 
published  on  February  11. 1991.  our 
"prior  rules."  Although  our  prior  rules 
were  published  as  a  final  rule,  we  asked 
for  comments  concerning  the  rules  from 
members  of  the  public.  Interested 
persons,  organizations,  and  groups  were 
invited  to  submit  comments  pertaining 
to  the  prior  rules  within  a  period  of  60 
days  from  the  date  of  publication  of  the 
rules.  In  response  to  a  number  of 
requests  from  the  public  asking  us  to 
extend  the  comment  period,  and  in  light 
of  the  unusual  significance  of  the  rules, 
we  subsequently  extended  the  comment 
period  to  July  8. 1991,  for  a  total  of  147 
days  (56  FR  21075.  May  7, 1991).  After 
carefully  considering  the  comments 
contained  in  the  44  letters  we  received 
regarding  the  prior  rules,  we  are 


publishing  these  final  rules.  The 
specific  revisions  we  have  made  in  the 
final  rules  in  response  to  the  public 
comments  are  explained  in  the 
following  sections  of  this  preamble. 

Explanation  of  the  Final  Rules 

These  final  rules  revise  our  prior  rules 
for  deciding  disability  in  childhood 
cases  under  SSI  that  had  been  in  effect 
since  February  11. 1991.  As  we  explain 
below  in  the  summary  of  specific 
provisions,  we  have  reorganized  the 
rules  into  what  we  believe  is  a  clearer 
and  more  logical  presentation.  The 
reorganization  does  not  result  in  any 
substantive  changes  in  policy  or 
application  of  the  prior  rules.  Also 
explained  below  are  a  number  of  other 
changes  we  made  in  response  to  the 
public  comments.  None  of  the  changes 
or  revisions  made  to  the  prior  rules  in 
these  final  rules  results  in  any  way  in 
a  change  to,  or  revision  of,  the 
substantive  standard  for  determining 
children's  disability. 

In  accordance  with  the  Supreme 
Court's  ruling  in  Zebley,  these  final 
rules,  like  our  prior  rules,  provide  that 
each  child  whose  impainnent(s)  does 
not  medically  meet  or  equal  a  listing 
will  receive  an  individualized 
assessment  of  his  or  her  functioning.  As 
in  the  prior  rules,  the  final  rules  provide 
three  steps  at  which  a  child's 
functioning  will  be  considered.  First, 
they  require  consideration  of  each 
child's  functioning  at  the  second  step  of 
the  sequential  evaluation  process  to 
determine  whether  the  child  has  any 
impairment  or  combination  of 
impairments  that  is  "severe."  Second, 
they  provide  for  the  consideration  of 
functioning  at  the  listings  equivalence 
step.  Third,  they  ensure  that  disability 
evaluations  of  children  seeking  SSI 
benefits  will  include  a  process  for 
evaluating  the  limitations  caused  by  a 
child's  impairment  or  combination  of 
impairments  that  is  not  based  solely  on 
listing-level  severity.  Thus,  they  provide 
an  additional  step  beyond  the  listings 
step  at  which  we  may  determine  that 
children  with  severe  impairments  that 
do  not  meet  or  (medically  or 
functionally)  equal  a  listing  are  disabled 
based  on  an  individualized  assessment 
of  their  functioning.  As  a  resuh,  the 
sequential  evaluation  process  in  these 
final  rules,  comparable  to  that  for 
adults,  is  still: 

1.  Whether  the  child  is  engaging  in 
substantial  gainful  activity; 

2.  Whether  the  child's  impairment  or 
combination  of  impairments  is  severe; 

3.  Whether  the  cnild  has  a  medically 
determinable  impairment(s)  that  meets 
or  medically  equals  in  severity  a  listing 
in  appendix  1  of  subpart  P  of  part  404 


or,  if  not,  whether  he  functional 
consequences  of  the  child's  impairment 
or  combination  of  npairments 
functionally  equal  a  listing;  and 

4.  Whether  the  child's  severe 
impairment(s)  so  l:mits  the  child's 
ability  to  function  in  an  age-appropriate 
manner  that  the  liin'tations  are 
comparable  in  severity  to  those  that 
would  disable  an  £d>ult. 

It  is  still  possibl<3  under  this  process 
for  children  to  have  impairments  equal 
in  severity  to  a  listed  impairment  based 
solely  upon  medical  findings.  Because 
our  longstanding  concepts  of  meeting  or 
equaling  a  listing  lused  upon  medical 
findings  permit  us  to  find  many 
claimants  disableci,  we  have  retained 
them  in  the  final  rulas.  We  have  also 
retained  the  expar  d')d  and  clarified 
rules  for  making  determinations  of 
equivalence  that  v/e^e  set  out  in 
§  416.926a  of  the  prior  rules. 

These  final  rules  elso  retain 
§  416.994a  from  tie  prior  rules,  to  be 
used  in  determining  whether  childhood 
disability  continu3S  Section  416.994a  is 
modeled  after  the  rules  we  use  to 
determine  if  adults  {.-ontinue  to  be 
disabled  and  take:>  into  account  the  final 
rules  in  §§416.924  end  416.924a 
through  416.924e 

Changes  to  Other  Rules  Related  to 
These  Rules 

In  the  prior  rules  -ve  made  revisions 
to  other  rules  in  subpart  I  that  are 
relevant  to  childrsn  (eg..  §416.913).  As 
we  explained  in  the  preamble  to  our 
prior  rules,  these  revisions  added 
language  to  the  rule^  so  that  they  would 
explicitly  refer  to  children.  We  have 
retained  those  revisions  in  these  final 
rules. 

Summary  of  Changr>s 

The  most  important  change  in  these 
new  rules  is  a  reorgi.nization  of  the  rules 
themselves.  Our  intfmt  in  the 
reorganization  is  to  je  responsive  to  a 
variety  of  concerns  'jxpressed  by  many 
commenters  whc  thought  that  such 
basic  rules  as  the  need  to  consider 
evidence  from  all  relevant  sources,  the 
guidance  about  children's  functioning 
in  §  416.924c  of  the  prior  rules  (final 
§  416.924b),  and  the  need  to  consider 
the  "other  factor;"  in  §416.924d  of  the 
prior  rules  (final  §  416.924c)  applied 
only  to  the  individvalized  functional 
assessment.  This  reorganization  does 
not  represent  an;-'  cl^ange  in  policy  or 
procedure  in  the  evaluation  of 
children's  disability  claims  from  the 
prior  rules.  Rath  ar,  t  reflects  both  our 
original  intent  and  actual  current 
practice.  At  the  i^nne  time,  it  is 
responsive  to  thfi  ccncems  of  many  of 
the  commenters  and  clarifies  the 


regulatory  provisions  to  reflect  our 
intent  more  accurately. 

In  the  organization  of  the  prior  rules, 
the  rule  on  individualized  functional 
assessment  immediately  followed  the  . 
definition  of  disability  and  the 
sequential  evaluation  process  for 
children.  This  organization  suggested  to 
many  commenters  that  the  subsequent 
rules  on  age,  functioning  in  children, 
and  other  factors  were  applicable  only 
to  individualized  functional 
assessments  at  the  fourth  step  of  the 
new  sequential  evaluation  process. 
Because  the  comments  indicated  to  us 
that  we  had  not  correctly  conveyed  our 
intent  in  the  prior  rules,  we  decided  to 
reorganize  and  revise  them  to  clarify  our 
policy. 

In  tne  reorganization,  §  416.924  is  still 
"How  we  determine  disability  for 
children."  Final  §  416.924a  is  now  "Age 
as  a  factor  of  evaluation  in  childhood 
disability";  final  §  416.924b  is  now 
"Functioning  in  children";  and  final 
§  416.924c  is  now  "Other  factors  we  will 
consider."  Final  §  416.924d  is  now 
"Individualized  functional  assessment 
for  children";  and  final  §  416.924e  is 
still  "Guidelines  for  determining 
disability  using  the  individualized 
functional  assessment."  As  we  explain 
below,  we  have  also  moved  paragraphs 
from  former  sections  to  different 
sections  for  clarity;  however,  all  of  the 
sections  from  prior  §§416.924  through 
416.924e  are  in  final  §§  416.924  through 
416.924e.  only  redesignated. 

To  clarify  that  the  guidance  on  age. 
functioning,  and  other  factors  is  relevant 
to  determinations  made  at  steps  2,  3. 
and  4  of  the  sequential  evaluation 
process,  the  rules  that  are  appropriate  to 
all  steps  of  the  sequential  evaluation 
process  foi^  children  are  now  together  in 
final  §§416.924  through  416.924c.  We 
moved  §416.924a(c)  of  the  prior  rules, 
"Terms  used  to  describe  functioning." 
into  final  §  416.924b.  "Functioning  in 
children,"  where  it  more  appropriately 
belongs,  and  revised  it  so  that  it  no 
longer  states  that  it  applies  only  to  the 
individualized  functional  assessment. 
We  redesignated  §416.924a(b)  of  the 
prior  rules.  "Basic  considerations."  as 
§  416.924(g),  thus  moving  it  into  the 
section,  "How  we  determine  disability 
in  children."  Our  intent  in  moving  this 
paragraph  into  §  416.924  is  to  state 
clearly  that  at  each  step  of  the  sequence, 
we  will  consider  all  relevant  evidence, 
and  that  this  evidence  can  come  from 
both  medical  and  nonmedical  sources. 

Because  we  moved  all  of  the 
paragraphs  of  §  416.924a  of  the  prior 
rules  into  other  sections,  we 
redesignated  the  rules  that  followed,  so 
that  the  sections  on  age,  functioning, 
and  other  factors  are  now  designated  as 
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Bnal  §§416.g24a.  416.924b,  and 
416,924c,  respectively.  These  rules 
follow  the  rules  on  the  sequential 
evaluation  process  and  basic 
considerations. 

We  combined  §416.924a(a)  of  the 
prior  rules  (the  general  paragraph  on  the 
individualized  functional  assessment) 
and  §416.924c(a)(2)  through  (g)  of  the 
prior  rules  (the  rules  describing  the 
domains  of  development  and 
functioning  and  the  specific  behaviors) 
into  final  §  416.924d.  In  this  way.  all  of 
the  basic  rules  regarding  the 
individualized  functional  assessment 
are  together  in  the  same  section  and  are 
followed  by  the  guidelines  for  using  the 
individualized  functional  assessment  in 
§  416.924e.  We  also  deleted  some 
references  to  the  individualized 
fimctional  assessment  in  final 
§  416.924b.  "Functioning  in  children," 
and  final  §416. 924c.  "Other  factors  we 
will  consider."  to  make  it  clear  that 
these  rules  apply  when  we  assess 
functioning  at  steps  2.  3,  and  4  of  the 
sequential  evaluation  process. 

Other  changes  made  in  response  to 
public  comments  are  explained  in  the 
discussion  that  follows,  and  in  greater 
detail  in  the  responses  to  comments.  We 
made  a  few  minor  technical  changes, 
which  have  no  substantive  effect  on  the 
rules,  and  which  we  also  explain  below. 

In  the  preamble  to  the  prior  rules,  we 
explained  (in  General  Note  on  Style) 
why  the  regulations  were  written  in  the 
first  and  second  persons,  addressed  to 
the  children  who  claim  to  be  disabled, 
rather  than  to  their  parents  or  other 
appropriate  aduhs.  Although  we 
advised  the  public  to  comment  on  the 
terminology  if  anyone  found  it 
problematic,  no  one  did  so.  Therefore, 
we  have  continued  in  these  rules  to 
address  the  children  who  are  claiming 
benefits. 

Section  416.902 — General  Definitions 
and  Terms  for  This  Subpart 

We  have  added  to  this  section, 
without  change,  definitions  of  the  terms 
"adult"  and  "child"  which  were 
included  in  the  prior  rules  published  on 
February  11.  1991  (56  FR  5534).  A 
subsequent  final  regulation  pertaining  to 
consultative  examinations,  published  on 
August  1. 1991  (56  FR  36932),  which 
also  amended  §416.902,  inadvertently 
omitted  these  two  definitions. 

Section  416.903— Who  Makes  Disability 
and  Blindness  Determinations;  Section 
416.101 5— Making  Disability 
Determinations 

We  have  added  a  new  paragraph  (f)  to 
§  416.903  and  a  new  paragraph  (e)  to 
§  416.1015  to  reflect  section  5036  of 
Public  Law  (Pub.  L.)  101-508.  the 


Omnibus  Budget  Reconciliation  Act  of 
1990,  which  is  codified  in  the  Act  at 
section  1614(a)(3)(H)  (42  U.S.C. 
1382c(a)(3)(H)).  This  law  requires  that 
we  make  reasonable  efforts  to  ensure 
that  a  qualified  pediatrician  or  other 
appropriate  medical  speciaUst  evaluates 
the  claims  of  children  filing  for  SSI 
benefits  based  on  disability.  This  law, 
which  was  enacted  November  5, 1990, 
and  became  effective  with  respect  to 
determinations  made  6  or  more  months 
after  this  date,  was  preceded  by  an 
initiative  the  Secretary  of  Health  and 
Human  Services  announced  in 
November  of  1989.  which  directed  that 
in  adjudicating  and  reviewing  all  SSI 
childhood  disability  claims,  we  were  to 
include  pediatricians  among  the 
medical  personnel  we  use  to  evaluate 
these  cases.  The  Secretary  also  directed 
that  other  specialists  would  continue  to 
be  involved  in  appropriate  childhood 
claims.  Since  the  Secretary's  initiative 
in  1989.  we  have  made  extensive  efforts 
to  recruit,  hire,  and  train  pediatricians 
to  evaluate  childhood  disability  claims 
in  the  State  agencies  in  each  State. 

A  commenter  on  the  prior  rules 
pointed  out  that  we  did  not  have  a 
provision  implementing  section  5036  of 
Public  Law  101-508.  Therefore,  we  are 
making  this  addition  to  the  rules  not 
only  to  reflect  the  statutory  provision, 
but  also  in  response  to  that  comment. 

Adding  new  paragraph  (e)  to 
§  416.1015  required  us  to  redesignate 
former  paragraphs  (e).  (f),  and  (g)  of  this 
section,  which  are  otherwise 
unchanged,  as  paragraphs  (f),  (g),  and 
(h). 

Section  416.913— Medical  Evidence  of 
Your  Impairment 

Paragraph  (c)(3)  was  added  to 
§  416.913  in  the  prior  final  rules 
published  on  February  11, 1991. 
"Supplemental  Security  Income; 
Determining  Disability  for  a  Child 
Under  Age  18,"  56  FR  at  5553.  However, 
the  paragraph  was  inadvertently 
removed  by  final  rules  published  on 
August  1. 1991.  "Standards  for 
Consultative  Examinations  and  Existing 
Medical  Evidence,"  56  FR  at  36964. 
Therefore,  in  these  final  rules  we  are 
restoring  paragraph  (c)(3)  to  §416.913 
and  revising  it  as  explained  in  the 
following  paragraphs. 

For  reasons  we  explain  in  the  public 
comments  section  of  the  preamble,  we 
revised  §  416.913(c)(3)  in  response  to  a 
comment  by  deleting  the  phrase,  "and 
to  perform  age-appropriate  daily 
activities."  VVe  also  revised  the  cross- 
reference.  We  also  revised 
§  416.913(e)(2)  in  these  final  rules  in 
response  to  a  comment.  We  replaced  the 
phrase,  "non-medical  sources."  with  the 


phrase,  "people  who  know  you."  We 
also  added  the  phrase,  "and  other 
caregivers."  after  "parents."  In  a 
technical  change,  paragraph  (e)(3)  was 
revised  to  change  the  punctuation  marks 
after  "assistants"  and  "naturopaths" 
from  semi-colons  to  commas. 

Final  paragraph  (c)  is  now  titled, 
"Statements  about  what  you  can  still 
do,"  which  refers  to  what  we  formerly 
called  "medical  assessments."  We 
changed  the  term  in  final  rules 
published  on  August  1, 1991. 
"Standards  for  Consultative 
Examinations  and  Existing  Medical 
Evidence."  56  FR  at  36964. 

Section  416.916— If  You  Fail  To  Submit 
Medical  and  Other  Evidence 

In  a  technical  correction,  we  are 
restoring  to  §  416.916  a  sentence  which 
states  that  failure  to  cooperate  in 
obtaining  evidence  will  result  in  our 
making  a  decision  based  on  the 
available  information.  This  sentence 
previously  appeared  in  §416.916  but 
was  inadvertently  deleted  upon 
codification  in  the  Code  of  Federal 
Regulations  (CFR)  of  the  final  childhood 
disability  rules  published  on  February 
11.  1991  (56  FR  at  5554). 

Section  416.924 — How  We  Determine 
Disability  for  Children 

This  section  provides  the  three-part 
definition  of  disability  for  children  and 
describes  the  sequential  evaluation 
process  we  use  in  children's  claims.  In 
the  definition  of  comparable  severity, 
paragraph  (a),  we  made  three  changes. 
In  response  to  comments,  we  deleted 
the  clause,  "or  if  you  are  an  infant  from 
birth  to  the  attainment  of  age  1.  be 
reasonably  expected  to  substantially 
reduce  *  *  *."  for  reasons  we  explain 
in  the  public  comments  section  of  the 
preamble.  In  response  to  a  comment,  we 
added  to  paragraph  (a)(2)  the  phrase 
"community  activities"  to  represent 
such  things  as  after-school  activities, 
church  activities,  and  participation  in 
the  girl  scouts  and  boy  scouts.  We  also 
added  in  paragraph  (a)(3)  a  cross- 
reference  to  final  §416.924b(b){4). 
which  discusses  "work-related 
activities."  as  the  term  is  used  to 
describe  functioning  in  older 
adolescents.  None  of  these  changes  is  a 
change  in  policy;  as  we  explain  in  the 
public  comments  section  of  the 
preamble,  the  revisions  are  merely 
clarifications  of  the  prior  rules. 

The  policies  in  final  §  416.924  (b) 
through  (f)  are  unchanged  firom  the  prior 
rules.  However,  we  did  make  minor  text 
modifications  in  response  to  comments; 
the  revisions  are  onfy  for  purposes  of 
clarity  and  completeness.  In  final 
§  416.924(b),  "Steps  in  evaluating 
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disability,"  we  added  after  tbe  third 
sentence,  the  following  statement:  "We 
will  also  evaluate  any  limitations  in 
your  ability  to  function  that  result  from 
youi  symptoms,  including  pain  (see 
§416.929)."  We  also  deleted  the  clause, 
"and  consider  it  together  with  all  other 
relevant  evidence,"  in  the  next-to-last 
sentence  of  the  paragraph.  We  made  this 
technical  change  because  the  clause  was 
redundant.  Also,  by  stating  that  we 
would  consider  the  individualized 
functional  assessment — which  already 
considers  all  of  the  relevant  evidence — 
"together  with  all  other  relevant 
evidence,"  the  sentence  in  the  prior  rule 
could  have  suggested  that  the 
rHndividualizedfunctional  assessment 
'  does  something  other  than  consider  all 
relevant  evidence.  In  fact,  our 
instructions  make  it  clear  that 
adjudicators  will  consider  all  relevant 
evidence  when  they  perform  the 
individualized  functional  assessment.  In 
addition,  in  that  same  sentence,  we 
made  another  technical  correction, 
changing  the  phrase  "to  determine"  to 
"and  determine"  in  order  to  make  clear 
that  the  disability  determination  is 
based  upon  the  individualized 
functional  assessment. 

In  final  §  416.924(d),  "You  must  have 
a  severe  impairment(s),"  we  have 
provided  a  more  detailed  definition  of 
an  impairment  that  is  not  severe  in 
response  to  public  comments.  The  final 
rule  now  states  that  a  child's 
impairment(s)  is  not  severe  if  it  is  a 
slight  abnormality  or  a  combination  of 
abnormalities  that  causes  no  more  than 
a  minimal  limitation  in  the  child's 
ability  to  function  independently, 
appropriately,  and  effectively  in  an  age- 
appropriate  manner.  We  took  this 
language,  in  part,  from  Social  Security 
Ruling  85-28.  "Titles  11  and  XVI: 
Medical  Impairments  That  Are  Not 
Severe".  Therefore,  the  addition  of  this 
language  is  not  a  change,  but  a 
restatement  of  our  policy  interpretation. 
We  also  added  the  phrase 
"independently,  appropriately,  and 
effectively"  from  the  regulatory 
definition  of  disability  for  children  in 
order  to  describe  the  characteristics  of  a 
child's  functioning  that  are  salient  to 
our  evaluation.  We  explain  our  reasons 
for  these  revisions  and  our  responses  to 
all  of  the  comments  regarding  step  2  in 
the  public  comments  section  of  the 
preamble. 

In  final  §  416.924(f).  "Your 
impairment(s}  must  be  of  comparable 
severity  to  an  impainnent(s)  that  would 
disable  an  adult,"  we  explain  that  at  the 
fourth  step  of  the  sequential  evaluation 
process  we  miist  determine  whether  a 
child  who  has  a  severe  impairment(s) 
that  does  not  meet  or  equal  the  severity 


of  a  listed  impaiiment  has  an 
impairment  of  a.  m]  arable  severity  to 
one  that  would  cisa  Die  an  adult.  We 
made  identical  char  ges  in  paragraphs 
(f)(l)(i)  and  (f)(2)  of  his  section  to 
empbasize  what  thet  determination 
means.  In  paragrapl  (f)(l)(i),  we  changed 
the  statement,  "so  1  mits  your  physical 
or  mental  ability  to  function  in  an  age- 
appropriate  mannei  that  your 
limitations  are  cam  larable  to  those 
which  would  dir^b  e  an  adult,"  to 
"substantially  reduces  your  physical  or 
mental  ability  tc  function 
independently,  appropriately,  and 
effectively  in  an  agf -appropriate 
manner  *  *  *."  In  paragraph  (0(2),  we 
made  the  same  change  to  the  statement, 
"is  comparable  in  S'jverity  to  an 
impairment(s)  tliat  vould  make  an  adult 
disabled."  In  additiin,  we  made  a 
technical  chango  in  paragraph  (f)(2).  We 
rephrased  the  oj»n:  ng  of  the  paragraph 
to  say,  "If  we  fir  d  t'lat  your 
impairment(s)  does  not  substantially 
reduce  *  *  *."  We  made  this  change  in 
order  to  state  more  Drecisely  the  nature 
of  the  determination  being  described 
and  to  parallel  the  c  oncluding  language 
in  the  paragrapl ,"  *  •  •  or  if  your 
impairment(s)  does  not  meet  *  *  *." 

Final  §416.92  4(g  ,  "Basic 
considerations,"  wt  s  §  416.924a(b)  in 
the  prior  rules. '  Ve  deleted  the  phrase, 
"using  an  indiv  dualized  functional 
assessment,"  bcm  the  final  rule  to 
clarify  that  when  we  assess  functioning 
at  steps  2,  3,  and  4  }f  the  childhood 
sequence,  the  assessment  of  functioning 
is  to  be  based  or  al  relevant  evidence 
in  the  case  record  ^om  both  medical 
and  nonmedical  so  arces.  We  also 
reaffirm  tnc  import mt  principle  that 
evaluation  of  the  evidence  should  result 
in  an  assessment  of  the  child's 
functioning  on  t  loigitudinal  basis — 
that  is,  over  tin'e.  /s  we  have  explained 
above,  we  redes:  gnated  the  paragraph  as 
§  416.924(g)  beciuje  it  provides  rules 
that  are  applicat  le  to  all  steps  of  the 
sequential  evaluation  process. 

Section  416.924c — Age  as  a  Factor  of 
Evaluation  in  Ch  ildhood  Disability 

Final  §416.92  a' a),  "General." 
provides  general  gxiidance  concerning 
the  significance  jf  a  child's  age  in  the 
adjudication  of,  diildhood  disability 
claim.  As  part  o  our  response  to  the 
comments  about  our  policies  on 
determining  wht  th.er  an  impairment(s) 
is  "severe,"  we  mised  the  second 
sentence  of  the  paragraph  by  adding  a 
statement  that  n  ''ers  to  the  importance 
of  considering  a  ]'3  in  determining 
whether  a  child  s  impairment(s)  is 
severe.  We  also  added  a  cross-reference 
to  §  416.924(d),  *Jii3  severity  step  of  the 
sequence.  For  crr.:ustency,  we  also 

I 


added  a  cross-reference  to  §  416.924(f). 
the  individualized  functional 
assessment  step,  at  the  end  of  the 
sentence. 

Because  the  reorganization  combines 
all  of  the  general  provisions  regarding 
the  individualized  functional 
assessment  into  two  sections  (final 
§§  416.924d  and  416.924e),  we  deleted 
the  reference  to  §§  416.924a  and 
416.924c  in  the  parenthetical  sentence 
at  the  end  of  §  416.924a(a)(4),  which 
describes  the  relevance  of  age  at  the  last 
step  of  the  sequence,  and  added  a 
reference  to  final  §§416.924d  and 
416.924e. 

In  response  to  the  comments,  we 
added  a  new  paragraph  (a)(5)  for 
children  who  may  be  difficult  to  test 
because  of  their  young  age.  The  new 
paragraph  says  that  in  any 
determination  we  will  consider  a  child's 
age  and  whether  it  affects  the  child's 
ability  to  be  tested.  Even  when  a  child's 
impairment(s)  is  not  amenable  to  formal 
testing  because  of  age,  we  will  crnsider 
all  evidence  that  will  help  us  decide 
whether  the  child  is  disabled.  We 
explain  our  reasons  for  this  addition  in 
the  public  comments  section  of  the 
preamble. 

Final  §416.924a{b),  "Age  categories," 
identifies  the  age  categories  that  we  use 
to  describe  children's  functioning. 
Using  these  categories  helps  us  to  sort 
out  the  kinds  of  evidence  we  would 
expect  to  need  for  children  of  different 
ages,  and  to  organize  guidelines  for 
determining  disability  in  children  of 
different  ages.  In  response  to  comments, 
we  have  deleted  the  clause  after  the 
semicolon,  "however,  we  will  not  apply 
these  age  categories  mechanically  in 
borderline  situations."  We  made  this 
change  because  there  is  no  danger  that 
mechanical  application  of  the  age 
categories  in  childhood  claims  will 
result  in  any  advantage  or  disadvantage 
(as  there  might  be  in  adult  claims  when 
the  vocational  "grid"  rules  are  applied). 
We  explain  our  reasons  for  the  deletion, 
and  why  it  responds  to  the  public 
comments,  in  greater  detail  in  the  public 
comments  section  of  the  preamble. 

Final  §416.924a(c),  "Correcting 
chronological  age  of  premature  infants." 
explains  when  and  how  we  correct  the 
chronological  age  of  a  premature  infant 
when  deciding  whether,  or  the  extent  to 
which,  a  physical  or  mental 
impairment(s)  a^ects  a  child's  ability  to 
function  independently,  appropriately, 
and  effectively  in  an  age-appropriate 
manner.  We  have  substantially  revised 
and  reorganized  the  paragraph  in 
response  to  public  comments.  The 
paragraph  formerly  discussed  the 
evaluation  of  both  premature  and  low 
birth  weight  infants.  However,  the  text 
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pertaining  to  low  birth  weight  infants 
merely  repeated  the  examples  of 
functional  equivalence  that  appeared  in 
§416  926a(d)(10)and  (11)  of  the  prior 
rules  (final  S  416.926a(d)  (8)  and  (9)). 
and  provided  no  additional  guidance. 
Moreover,  as  one  commenter  pointed 
out,  there  was  a  minor  inconsistency 
between  the  definitions  of 
'■prematurity"  in  this  paragraph  and  in 
§416  926a(d)(10)  of  the  final  rules. 
Since  it  was  redundant  to  repeat  the 
criteria  of  two  of  the  functional 
equivalence  rules,  we  deleted  the 
provisions. 

With  the  deletion  of  the  provisions  on 
low  birth  weight  infants,  the  rule  now 
addresses  the  correction  of 
chronological  age  for  premature  infants, 
which  was  always  its  primary  focus.  We 
revised,  reorganized,  and  clarified  the 
rule  in  response  to  public  comments. 
Final  §  416.924a(c)  now  explains  that 
when  a  child  was  bom  prematurely  (i.e.. 
at  less  than  37  weeks'  gestation),  we 
may  use  a  "corrected"  chronological  age 
to  evaluate  the  child's  development  or 
linear  growth.  Final  §416.924a(c)(l) 
describes  the  two  situations  in  which 
we  apply  a  corrected  chronological  age, 
and  final  §416.924a(c)(2)  describes 
when  and  how  we  compute  a  corrected 
chronological  age.  Paragraph  (c)(2)  also 
explains  that  we  will  not  correct  a 
child's  chronological  age  if  we  can 
determine  from  the  evidence  that  a 
child's  developmental  delay  is  the  result 
of  a  medically  determinable 
impairment(s)  and  is  not  attributable  to 
prematurity.  Finally,  final 
§416.924a(c)(3)  explains  that  we  also 
will  not  compute  a  corrected 
chronological  age  if  medical  evidence 
shows  that  the  treating  source  or  other 
medical  source  has  already  taken  a 
child  s  prematurity  into  consideration 
in  assessing  the  child's  development,  or 
when  we  find  a  child  disabled  using  the 
examples  of  functional  equivalence 
basod  on  low  birth  weight  in  final 
§416.926a(d)(6)or(9). 

We  have  revised  §416.924b(d)  of  the 
prior  rules  (final  §416.924a(d)) 
concerning  age  and  the  impact  of  severe 
impairments  on  younger  children  and 
older  adolescents  in  response  to  a 
number  of  comments  which 
demonstrated  to  us  that  the  prior  rule 
was  not  as  clear  as  it  could  have  been. 
In  the  opening  of  paragraph  (d)  and  in 
new  paragraph  (d)(1),  we  clarify  that 
imp.'Jirments  of  similar  severity  may 
have  different  effects  on  children  of 
difiersnt  ages  and  that  how  a  child 
adapts  to  an  impairment  depends  on 
many  factors.  Thus,  we  consider  in  each 
case  how  a  given  child's  impairment(s) 
affects  him  or  her,  irrespective  of  age. 
New  paragraph  (d)(1)  also  explains  what 


we  mean  by  a  child's  ability  to  "adapt" 
to  an  impairment(s). 

In  final  paragraph  (d)(2).  we 
incorporate  the  provisions  of 
§  416.924b(d)(3)  of  the  prior  rules  with 
minor  editorial  clarifications.  In  final 
paragraph  (d)(3),  we  combine  into  a 
more  logical  presentation  the  provisions 
beginning  with  the  second  sentence  of 
§416.924b{d)(l)  (with  minor  editorial 
changes)  through  S416.924b(d){2)  of  the 
prior  rules. 

In  new  paragraph  (d)(4).  we  state 
more  clearly  the  principle  from  the  prior 
rules  that  the  age-appropriate  functional 
abilities,  skills,  and  behaviors  of  older 
adolescents  (i.e.,  children  aged  16  to  18) 
are  the  same  as  those  that  are 
appropriate  for  18-year-olds.  Therefore, 
the  disability  determination  for  an  older 
adolescent  must  be  consistent  with  the 
disability  determination  we  would  make 
for  an  18-year-old  having  the  same 
functional  limitations. 

We  explain  all  of  the  foregoing 
changes  and  clarifications  in  the  public 
comment  section  of  the  preamble. 

Section  4  J 6. 92 4b— Functioning  in 
Children 

Pursuant  to  the  reorganization 
described  above,  this  section 
emphasizes  the  important  principles 
that  we  consider  all  of  a  child's 
impairment-related  mental  and  physical 
limitations  and  the  extent  to  which  the 
child  is  able  to  engage  in  age- 
appropriate  activities  on  a  sustained 
basis  when  we  assess  functioning  at 
steps  2,  3,  or  4  of  the  sequential 
evaluation  process.  It  also  now  provides 
definitions  of  the  terms  we  use  when  we 
describe  functioning  in  children.  Final 
§416.924b(a).  "General,"  was  moved 
from  §416.924c(a)  of  the  prior  rules. 
Similarly,  final  §416.924b(b),  "Terms 
used  to  deijcribe  functioning."  was 
§  416.924a(c)  of  the  prior  rules.  To  make 
clear  that  the  terms  "age-appropridte 
activities,"  "developmental 
milestones,"  "activities  of  daily  living." 
and  "work-related  activities"  apply  at 
every  step  of  the  sequential  evaluation 
process,  and  how  the  terms  "domains" 
and  "behaviors"  apply  at  the  last  step  of 
the  sequence,  we  added  the  clause, 
"which  we  use  when  we  perform  an 
individualized  functional  assessment," 
to  the  first  sentence  of  final 
§  416.924b(b](5),  "Domains  and 
Behaviors."  We  changed  the  heading  of 
final  paragreph  (bK5)  to  "Domains  and 
Behaviors"  to  reflect  all  the  functional 
areas  in  which  we  evaluate  children. 
The  "domains"  pertain  to  a  child's 
major  spheres  of  activity  (cognitive, 
communicative,  physical,  social/ 
emotional,  and  personal/behavioral). 
The  "behaviors"  pertain  to  certain  areas 


of  behavior  (responsiveness  to  stimuli: 
concentration,  persistence,  and  pace). 
This  change  was  needed  to  clarify 
language  used  later  in  final  §§416.924d 
and  416.924e.  Finally,  in  response  to  a 
comment,  we  deleted  from  the  first 
sentence  of  final  §  416.924b(b)(5)  the 
phrase,  "development  or",  and  added  a 
new  fourth  sentence  which  explains 
that  the  domains  and  behaviors  include 
all  of  a  child's  functioning  at  any 
particular  age,  a  new  fifth  sentence 
which  explains  that  all  effects  of  a 
child's  impairment(s)  on  daily 
functioning  will  be  considered  within 
the  domains  and  behaviors,  and  a  new 
sixth  sentence  which  explains  that  the 
presence  of  pain  or  other  symptoms  can 
adversely  affect  functioning  in  the 
domains  or  behaviors. 

In  final  §  416.924b(b)  (2)  and  (3).  we 
have  changed  the  age  ranges  we  refer  to 
when  we  use  the  terms  "developmental 
milestones"  and  "activities  of  daily 
living."  The  final  rules  now  stale  that 
the  term  "activities  of  daily  living" 
refers  to  children  aged  3  to  16  (instead 
of  6  to  18)  and  that  the  term 
"developmental  milestones"  refers  to 
children  from  birth  to  age  3  (instead  of 
birth  to  age  6).  We  also  added  a  new 
paragraph  (b)(4),  "Work-related 
activities,"  for  older  adolescents,  which 
we  had  inadvertently  omitted  from  the 
prior  rules,  and  revised  the  age 
references  in  final  paragraph  (b)(5)  to  be 
consistent  with  the  foregoing  revisions. 
We  made  these  changes  in  response  to 
a  comment  that  pointed  out 
inconsistencies  between  these  sections 
and  final  §416.924d,  "IndividuaUzed 
functional  assessment  for  children"; 
therefore,  the  corrections  were 
necessary.  They  do  not  represent  new 
policies,  but  merely  make  the  rules 
consistent.  The  changes  also  respond  to 
several  comments  that  expressed 
concern  about  the  terms  we  use  to 
describe  functioning  in  younger 
children.  We  explain  this  comment  and 
provide  more  detail  about  our  reasons 
for  making  the  revisions  in  the  public 
comments  section  of  the  preamble. 

Section  416  924c — Other  Factors  We 
Will  Consider 

This  section  discusses  factors  that 
m.iy  be  relevant  to  how  an  impaired 
child  is  able  to  function  and.  therefore, 
that  may  be  relevant  to  the  evaluation  of 
functioning  at  any  step  of  the  sequence. 
Pursuant  to  the  reorganization  of  the 
rules,  and  for  reasons  we  have  already 
discussed,  we  therefore  revised  the 
section  heading  and  §  416.924d(a)  of  the 
prior  rules  (final  §  4 16.924c(a)), 
"General."  to  delete  references  to  the 
individualized  functional  assessment 
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and  to  make  the  applicability  of  the 
rules  clearer. 

In  §  416.924d(b)  of  the  prior  rules 
(final  §416.924c(b))  "Chronic  ilhiess." 
we  added  a  new  first  sentence  and 
revised  the  prior  first  sentence  (now  the 
second  sentence)  and  the  prior  second 
sentence  (now  the  third  sentence)  in 
response  to  several  comments.  The 
revisions  clarify  our  original  intent  that 
this  section  is  intended  to  provide 
guidance  for  the  evaluation  of  chronic, 
episodic  impairments. 

In  a  technical  correction,  we  deleted 
the  phrase,  "for  children  with  similar 
needs,"  from  the  second  sentence  of 
§416.g24d(d)  of  the  prior  rules  (final 
§416.924c(d)),  "Effects  of  structured  or 
highly  supportive  settings."  We  did  this 
because  some  special  classrooms  may 
involve  heterogeneous  groupings,  and 
not  only  accommodate  children  with 
similar  needs. 

In  response  to  a  number  of  public 
comments,  we  revised  and  reorganized 
§416.g24d(e)  of  the  prior  rules  (final 
§416.924c(e)),  "Adaptations,"  to  make 
our  original  intent  clearer.  The  revisions 
provide  that  some  adaptations  may 
enable  a  child  to  function  normally  or 
almost  normally,  whereas  other 
adaptations  may  increase  the  child's 
ability  to  function  but  the  child  will  still 
have  limitations.  We  deleted  the 
reference  to  adaptations  that  may 
themselves  impose  limitations  in 
response  to  a  comment  which  pointed 
out  that  the  statement  was  inaccurate. 
However,  we  retained  all  of  the 
parenthetical  examples  except  for  the 
example  of  "sleep." 

In  §  416.924d(n  of  the  prior  rules, 
(final  §  416.924c(f)),  we  changed  the 
heading  of  the  paragraph  from 
"Multidisciplinary  therapy"  to  "Time 
spent  in  therapy",  in  response  to  a 
comment.  In  the  first  sentence,  we 
changed  the  phrase,  "more  than  one 
kind  of  health  care  professional"  to 
"one  or  more  kinds  of  health  care 
professionals"  to  indicate  that  even  one 
kind  of  therapy  may  be  very  time- 
consuming.  In  the  second  sentence,  we 
deleted  reference  to  "multidisciplinary 
therapy"  and  now  state  simply  that 
therapy  may  include  the  various  kinds 
of  services  mentioned  in  the  sentence. 
In  the  last  sentence,  we  replaced  the 
clause,  "you  have  an  impairment(s)  of 
comparable  severity  to  an  impairment(s) 
that  would  disable  an  adult,"  to  "you 
can  function  independently, 
appropriately,  and  effectively  in  an  age- 
appropriate  manner,"  because  the  prior 
language  suggested  that  the  factor  of 
multidisciplinary  therapy  would  be 
considered  only  at  the  fourth  step  of  the 
sequential  evaluation  process.  We 
explain  these  changes  in  more  detail  in 


the  public  commer  s  section  of  this 
preamble. 

In  §  416.924d(g)  : '  the  prior  rules, 
(final  §416.924c(g  1  "School 
attendance,"  we  a(!<:  ed  the  clause 
"when  it  is  relevai  1  and  available  to  us" 
to  the  end  of  the  s«<  )nd  sentence.  In  the 
second  sentence  o '    nal 
§  416.924c(g)(2),  ^A  e  added  the  word 
"regular"  before  tie  word  "classroom," 
and  the  words  "app'opriately,  and 
effectively"  to  the  p  ■  rase,  "to  function 
independently."  / 11  of  these  revisions 
were  responses  to  comments,  and  they 
ensure  that  the  provisions  more 
accurately  describe  oir  original  intent 
and  practice.  In  fiiia   §416.924c(g)(3), 
we  added  the  phn  s( ,  "independently, 
appropriately,  anc  e";ectively"  after  "to 
function." 

We  explain  all  cf  the  foregoing 
revisions  in  more  deeil  in  the  public 
comments  section  of  the  preamble. 

Section  416.924d — In  dividualized 
Functional  Assesimi  it  for  Children 

This  section  discui^ses  the  fourth  step 
of  the  sequence  for  cliildren,  at  which 
we  must  do  an  individualized 
functional  assessnent  to  determine 
whether  a  child  who^e  impairment(s)  is 
severe,  but  which  do<?s  not  meet  or 
equal  in  severity  the  requirements  of  a 
listed  impairment,  has  an  impairment(s) 
which  is  of  compixafale  severity  to  one 
that  would  disablo  an  adult. 

Section  416.924  a(a'j  of  the  prior  rules, 
"General,"  (final  f'416.924d(a))  remains 
unchanged  except  that  we  have  updated 
the  cross-referenc  js  following  the  third 
sentence  to  reflect  the  reorganization  of 
the  rules. 

We  added  a  nev/  §  416.924d(b). 
"Responsibility  fcr  individualized 
functional  assessnent,"  in  response  to  a 
comment  that  poi  ited  out  that  we  had 
identified  adjudicative  responsibility  for 
equivalence  deter Tiinat ions  (in 
§416.926a(c))  but  had  emitted  a  similar 
provision  for  the  individualized 
functional  assessnent;  we  also  have  a 
similar  provision  n  §416.946 
describing  responsibility  for  the  adult 
residual  functiont  1  capacity  assessment. 
As  we  explain  in  more  detail  in  the 
response  to  the  ccmmert,  the  omission 
of  the  provision  was  an  oversight,  and 
the  language  we  have  added  is  adopted 
from  §§416.926a(:)  and  416.946  and 
reflects  our  currer  t  policies.  Therefore, 
the  new  paragraph  is  not  a  new  rule;  we 
are  merely  adding  it  to  fll  a  gap  in  the 
rules  and  for  cons  stency  with  other, 
similar  provisions. 

As  already  note  1,  we  have 
redesignated  §41f  .924c>a)  (2)  through 
(g)  of  the  prior  rul »,  as  fmal  §  416.924d 
(c)  through  (j).  We  have  also  made 
minor  heading  changes  end 


redesignations  for  clarity.  Thus,  we 
provided  a  heading,  "Domains  of 
development  or  functioning,"  to  final 
§  416.g24d(c)  because  §  416.g24c(a)(2)  of 
the  prior  rules,  from  which  it  was 
adopted,  had  no  heading.  We  also 
renumbered  subsections  (i)  through  (vii) 
as  (1)  through  (7).  Section  416.g24c(a)(3) 
of  the  prior  rules,  which  also  had  no 
heading,  is  now  (with  minor  text 
changes)  final  §416.924d(d),  "How  we 
use  the  domains,"  and  §416.924c(a)  (3), 
(4),  and  (5)  of  the  prior  rules  is 
redesignated  as  final  §416.924d(d]  (1), 
(2),  and  (3).  Finally,  we  redesignated  the 
remaining  §  416.924c  (b)  through  (g)  of 
the  prior  rules  as  §416.924d  (e)  through 

(J). 
In  §  416.924c(a)(5)  of  the  prior  rules 

(final  §416.g24d(d)(3)),  we  have  added 

a  cross-reference  to  §  416.924a(a)(5)  for 

the  guidelines  on  age  and  a  child's 

ability  to  be  tested. 

In  §  416.924c  (b)  through  (g)  of  the 
prior  rules  (final  §  416.924d  (e)  through 
(j)),  which  are  the  paragraphs  that 
describe  the  domains  and  behaviors  for 
each  of  the  age  categories,  we  made 
some  additions  and  revisions  to  the 
language  of  the  general  descriptors  and 
examples  of  children's  functioning  in 
each  age  group.  These  additions  were 
made  in  response  to  suggestions  by 
experts  in  professional  child 
development,  health,  and  disability  who 
submitted  comments  to  us.  None  of  the 
additions  represents  a  substantive 
change  in  the  descriptors;  rather,  they 
simply  enhance  the  descriptors  so  that 
they  are  more  detailed  and  inclusive. 
The  specific  improvements  are 
discussed  in  detail  in  the  public 
comments  section  of  this  preamble. 

In  addition  to  the  changes  to  final 
§  416.924d  made  in  response  to  public 
comments,  we  made  a  few  technical 
corrections.  In  final  §416.924d(e)(5),  we 
rephrased  the  descriptor  for  greater 
clarity.  In  final  §§416.924d(f)(5)  and 
416.924(g)(5),  we  changed  the  word 
"or"  to  "and"  in  the  sentences  that 
constitute  each  of  the  provisions  so  that 
the  example  of  personal/behavioral      ^ 
development  reads,  "•  •  •  your  ability 
to  help  yourself  and  to  cooperate  with 
others  in  taking  care  of  your  personal 
needs*   *  •."This  change  was  needed 
because  the  disjunctive  "or"  suggested 
that  a  child's  self-care  behavior  would 
be  normal  if  he  or  she  could  cooperate 
with  another  person  in  meeting  personal 
needs,  even  if  the  child  could  not  help 
himself  or  herself  to  meet  those  needs. 

In  another  technical  correction,  we 
deleted  the  term  "self-control"  from 
final  §416.924d(g)(4)  because  that 
behavior  is  more  appropriately 
addressed  under  personal/behavioral 
functioning  in  a  new  phrase. 


47538    Federal  Regirtar  /  Vol  58.  No.  173  /  Thursday.  September  9.  1993  /  Rules  and  ReguleUoiu 


"respoading  to  limits."  which  is 
explained  in  the  response  to  comments 
below.  We  also  deleted  the  phrase,  "and 
self-care."  in  final  §S416.924d(h)(3)  and 
416.924d(i)(3)  because  the  activities 
involved  in  self-care  were 
inappropriately  placed  under  the  motor 
domain  and  are  already  addressed 
explicitly  under  the  domain  of  personal/ 
behavioral  hinctioning.  In  final 
§416.924d(h)(5).  we  changed  the 
statement,  "to  understand  authority 
relationships  and  school  rules."  to  "to 
respond  appropriately  to  authority  and 
school  rules."  in  order  to  make  this 
language  the  same  as  the  language  in 
final  §416.924d(i)(5).  Moreover,  the 
statement  better  focuses  the  descriptor 
on  the  child's  observable  behavior 
rather  than  his  or  her  subjective 
understanding.  Similarly,  in  final 
§§  416.924d(h)(5)  and  416.924d(i)(5).  we 
changed  the  word  "develop"  in  the 
prior  statement,  "develop  a  sense  of 
responsibility  for  yourself  and  respect 
for  others."  to  the  word  "manifest." 
again  to  focus  on  the  child's  observable 
behavior. 

The  final  technical  corrections  were 
in  final  §416.924d(j)(2).  We  replaced 
the  phrase,  "an  indication  of,"  in  the 
fourth  sentence,  tlie  phrase,  "some 
indication  of,"  in  the  fifth  sentence,  and 
the  phrase,  "as  it  relates  to,"  in  the 
eighth  sentence,  with  the  phrase,  "as 
evidence  of."  This  change  makes  the 
language  of  the  three  sentences 
consistent  with  ihd  other  sentences  in 
the  paragraph.  The  change  is  only 
editorial  and  not  substantive;  we  were 
concerned  that,  without  the  change,  our 
intent  in  using  different  language  in  the 
sentences  might  have  been  qiiestioned, 
when  in  fact  we  had  no  special  rea.son 
for  using  different  words. 

S fiction  416. 92 4e — Gu  ideUnes  far 
Determining  Disability  Using  the 
Individualized  Functional  Assessment 

This  final  section  is  substantively  the 
same  as  the  corresponding  section  in  the 
prior  rules.  In  final  §  416.92 4e(a), 
"General,"  we  revised  the  clause 
following  the  semicolon  in  the  second 
sentence.  We  made  the  revision  in 
response  to  comments  that  asked  us  to 
use  the  third  part  of  the  basic  definition 
of  disabilixy  for  children  contained  in 
§  415.924(a)  wherever  possible  in  these 
rules  because  it  refers  specifically  to 
children.  Because  we  agreed  with  the 
commenters,  we  revised  the  clause  to 
say  that  the  guidelines  illustrate  an 
impairment  or  combination  of 
impairments  that  "substantially  reduces 
your  ability  to  function  independently, 
appropriately,  and  effectively  in  an  age- 
appropriate  manner."  Inasmuch  as  this 
is  our  regulatory  definition  of  disability. 


it  is  not  a  siibstantive  change  from  the 
prior  rules  but  a  clarification. 

In  final  §  416.924e(b),  "How  wa 
describe  functional  limitations."  we 
made  a  technical  correction,  changing 
the  word  "impairments"  in  the  second 
sentence  to  "limitations."  The  change 
merely  corrected  an  error:  la  context. 
the  sentence  plainly  refers  to  moderate 
"limitations"  resulting  from 
impairments,  not  a  person's  medically 
determinable  impairments.  Moreover, 
we  use  the  word  "limitations"  in  the 
same  context  later  in  the  sentence  and 
in  the  third  sentence  of  the  paragraph. 
We  added  the  phrase,  "in  a  domain  or 
behavior."  to  the  end  of  the  next -to-last 
sentence  and  after  the  word  "functions" 
in  the  last  .sentence  of  paragraph  (b)  in 
response  to  a  comment  which  said  that 
the  addition  of  this  language  from  the 
preamble  (56  FR  at  5542)  would  make 
the  sentences  clearer.  We  made  similar 
additions  to  the  second  and  third 
sentences  of  paragraph  (b)(1),  and  to 
paragraphs  (c)(2)(i)  and  (ii)  and  [d)(2). 

In  paragraph  (b)(3),  we  added  cross- 
references  to  §§  416.968  and  416.969a  to 
the  second  sentence;  the  former 
reference  was  inadvertently  omitted 
from  the  prior  rules,  while  the  latter 
reference  was  published  subsequent  to 
the  prior  rules  (in  the  final  rules  on  the 
evaluation  of  symptoms,  including  pain. 
56  VR  57947.  November  14,  1991). 
Finally,  we  revised  cross-references 
throughout  §  416.924«(b)  to  reflect  the 
reorganization  of  the  rules. 

In  response  to  many  comments,  we 
added  to  final  §416.924e(c)(l),  "Young 
children  (birth  to  the  attainment  of  age 
3),"  and  §  416.924e(c){2),  "Older 
children  and  young  adolescents,  age  3  to 
attainment  of  age  16,"  tlie  same 
guidance  we  provide  in 
§416.924e(d)(l)(ii)  for  older 
adolascents:  i.e..  that  the  guidance  in 
the  examples  is  not  a  standard  by  which 
all  cases  must  be  judged,  and  that  each 
case  must  be  evaluated  on  its  own 
merits  using  the  principles  and 
guidelines  of  all  the  childhood 
disability  rules.  We  also  T9%ised  cross- 
references  throughout  both  sections  to 
reflect  the  reoq?anization. 

In  final  §416.924e{d),  "How  we 
evaluate  older  adolescents,  from  age  16 
to  attainment  of  age  18,"  we  deleted  the 
words  "severity  for"  from  the  former 
heading.  This  is  a  technical  correction 
to  make  the  heading  of  the  paragraph 
consistent  with  the  language  in  the 
headings  of  paragraphs  (c)(1)  and  (c)(2) 
of  the  section.  In  response  to  a  comment 
that  we  had  not  mentioned  the  domains 
of  functioning  in  this  section,  we  added 
clauses  referring  to  the  relevant  domains 
to  the  opening  sentences  of  paragraphs 
(d)(2),  "Mental  functions,"  and  (dK3), 


"Physical  functions."  In  paragraph 
(d)(4),  we  added  two  provisions, 
designated  (d)(4)(i)  and  (d)(4)(ii).  in 
response  to  a  comment  that  said  we 
should  define  the  term  "substantial  loss 
or  deficit."  which  we  use  in  paragraph 
(d)(4).  The  new  provisions  derive  from 
the  rules  in  final  §8  416.924(a)(3)  and 
.416.924e(d)(l),  and  adopt  language  from 
our  manual  instructions.  Finally,  we 
revised  the  cross-references  throughout 
this  section  to  conform  to  the 
reorganization  of  the  rules. 

We  explain  the  provisions  in 
§416.924e(d)(4)  and  all  of  the  foregoing 
changes  in  more  detail  in  the  public 
comments  section  of  this  preamble. 

Section  4 1 6.926a — Equivalence  for 
Children 

In  response  to  public  comments,  we 
revised  the  final  rules  on  functional 
equivalence  to  strengthen  their  concepts 
and  make  them  clearer.  Thus,  we  added 
clarifying  language  to  §  416.926a(b)(3). 
the  section  that  describes  "functional 
equivalence."  In  this  section,  we  restate 
the  principles  that  we  will  consider  the 
combined  effects  of  all  of  a  child's 
impairments  and  that,  for  purposes  of 
the  "functional  equivalence" 
determination,  the  child's  impairment(s)  • 
need  not  be  medically  related  to  the 
listing  we  choose  for  comparison.  We 
also  revised  several  of  the  sections  in 
paragraph  (d),  "Examples  of 
impairments  of  children  that  are 
functionally  equivalent  to  the  listings," 
to  underscore  the  policy  that  the  list  of 
examples  is  not  all-inclusive. 

We  also  niade  three  technical 
revisions.  First,  in  paragraph  (c),  we 
added  the  phrase,  "of  the  Secretary." 
after  "other  designee"  in  the  first 
sentence  in  order  to  parallel  the 
language  in  §416.924d(bj  regarding 
responsibility  for  the  individualized 
functional  assessment.  Second,  we 
added  a  statement  in  paragraph  (d)  that 
the  statutory  duration  requirement  must 
still  be  applied  to  the  examples,  and  we 
deleted  the  statement,  "lasting  or 
expected  to  last  12  months."  from 
former  examples  (3)  and  (9)  (final 
examples  (.3)  and  (7)).  Our  inclusion  of 
the  phrase  in  these  two  examples  in  the 
prior  rules  could  have  suggested  that  the 
duration  requirement  applied  only  to 
those  two  examples.  Since  the  duration 
requirement  is  a  basic  requirement  of 
the  statute,  however,  our  intent  and 
practice  have  always  been  to  apply  it  to 
all  of  the  examples.  We  conclude 
paragraph  (d),  therefore,  with  cross- 
references  to  §§  416.909  and  416.924(8). 
Third,  in  final  example  11  we  have 
added  the  clause,  "and  the  impairment 
is  expected  to  be  disabling  (because  of 
residual  impairment  following  surgery. 
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or  the  recovery  time  required,  or  both)," 
after  the  words  "surgical  correction,"  to 
make  the  meaning  of  the  example  clear. 
The  additional  language  is,  again, 
designed  to  underscore  the  need  to 
satisfy  the  statutory  duration 
requirement. 

In  addition,  we  deleted  three 
examples  in  response  to  comments 
(examples  4,  6,  and  15  in  the  prior  rules) 
either  because  they  illustrated  a  severity 
level  greater  than  is  required  to  meet  or 
equal  the  listings  or  could  have  been 
viewed  as  redundant  of  other  examples. 
We  also  revised  several  of  the  examples 
to  clarify  that  they  apply  to  physical 
impairments  or  combinations  of 
physical  and  mental  impairments.  We 
explain  all  of  these  revisions  in  detail  in 
the  public  comments  section  of  this 
preamble. 

Section  416.928 — Symptoms,  Signs,  and 
Laboratory  Findings 

In  response  to  several  comments  that 
asked  us  to  provide  a  specific  provision 
to  address  the  special  problems  some 
children  have  in  articulating  their 
symptoms,  we  have  added  a  new  second 
sentence  to  §  416.928(a),  "Symptoms." 
The  new  sentence  explains  that  we  will 
accept  a  description  from  the  person 
who  is  most  familiar  with  the  child  as 
a  statement  of  symptoms  of  a  child  who 
is  unable  to  adequately  describe  his  or 
her  symptoms.  VVe  explain  our  reasons 
for  this  addition  in  greater  detail  in  the 
public  comments  section  of  this 
preamble. 

Section  416.994a— How  We  Will  Decide 
Whether  Your  Disability  Continues  or 
Ends,  Disabled  Children 

This  section  provides  the  medical 
improvement  review  standard  rules  for 
children.  We  retained  the  entire  section 
as  published  in  the  prior  rules,  with  one 
clarifying  text  revision,  which  we  added 
in  response  to  a  comment.  In 
§  416.994a(d)(2),  "Previous  decision 
based  on  an  individualized  functional 
assessment,"  we  added  language  to  the 
second  sentence  which  clarifies  that  we 
will  take  into  consideration  any  current 
medical  findings  or  functional 
limitations  related  to  the  previously 
existing  impairment  when  we  do  the 
new  individualized  functional 
assessment  based  on  impairments  that 
existed  at  the  time  of  the  most  recent 
favorable  decision.  We  explain  the 
reasons  for  this  additional  language,  and 
our  responses  to  the  other  comments 
about  this  section,  in  the  public 
comments  section  of  this  preamble. 

We  also  revised  all  of  the  cross- 
references  consistent  with  the 
reorganization  of  the  rules. 


Public  Comments 

Subsequent  to  the  publication  of  the 
Final  Rule  with  Request  for  Comments 
in  the  Federal  Register  (56  FR  5534)  on 
February  11, 199: ,  we  received  44 
letters  from  42  di  Terent  sources 
commenting  on  tlie  new  childhood 
disability  rules.  L;  a  number  of  cases, 
which  we  describe  below,  we  received 
the  same  commeiit  and 
recommendation;  from  several 
commenters;  in  nearly  every  case  in 
which  this  happened,  the  comments 
and  recommendadons  used  identical  or 
nearly  identical  Imguage. 

Most  of  the  conments  came  from 
advocacy  and  legil  groups  that 
represent  childre  i  with  disabilities. 
OUier  comments  ::ame  from  people  and 
organizations  representing  children 
with  specific  diseases,  disorders,  or 
health  problems,  and  from  professional 
medical  and  healii  care  organizations. 
Some  of  the  commenters  had 
si>ecialized  backgrounds  in  pediatrics, 
psychiatry,  communication  disorders, 
and  other  special  :ies  involving  child 
health  and  disabilities.  We  also  received 
comments  from  saveral  public  agencies 
and  professional  organizations  having 
an  interest  in  the:«  rules. 

The  comments  on  the  rules  were 
generally  favorab  e.  By  far,  most  of  the 
comments  asked  is  to  strengthen, 
expand,  or  clarifj  principles  in  the 
rules,  or  to  add  e"en  more  rules.  These 
comments,  whicf  were  submitted 
within  the  first  few  months  after 
promulgation  of  the  prior  rules,  were 
often  expressed  i:i  terms  of  predictions 
and  fears  that  the  new  rules  would  not 
be  applied  properly. 

In  a  number  of  instances,  we  adopted 
the  comments  because  we  agreed  with 
the  commenters  tiat  the  rules  could  be 
clarified  or  strengthened.  However,  in 
many  instances  we  did  not  adopt  the 
comments  that  predicted  nr  isapplication 
unless  we  revised  the  rules  This  is 
because  we  now  have  more  than  two- 
and-one-half  years'  experience  using  the 
rules  and  closely  aionitoring  their  use. 
Based  on  our  exp  mence  using  the  rules, 
and  our  monitoring  of  the 
implementation  cf  the  rules,  we  are  able 
to  state  with  conf  dence  that  the 
potential  problen s  that  corcemed  the 
commenters  did  i  ot  materialize  or  were 
dealt  with  swiftly  through  quality 
reviews,  careful  tr-aining  and  the 
instructions  we  p  "ovided  to  our 
adjudicators  on  tl  e  implementation  of 
the  rules.  Therefore,  even  though  many 
of  the  comments  that  we  did  not  adopt 
were  well  though  out  and  namestly 
presented,  it  tran;  pired  tha  there  was 
no  need  to  make  the  change  s  suggested. 


Some  of  the  comments  did  not  pertain 
to  the  new  childhood  disability  rules. 
We  have  not  addressed  those  comments 
in  tins  preamble,  but  have  referred  Ihem 
to  the  appropriate  components  of  SSA. 
Finally,  because  a  number  of  the 
comments  were  quite  long  and  detailed. 
we  had  to  condense,  summarize,  or 
paraphrase  them.  However,  we  have 
tried  to  express  everyone's  views 
accurately  and  to  respond  to  all  of  the 
relevant  issues  raised  by  the 
commenters. 

Specific  Comments 

Section  416.903— Who  Makes  Disability 
and  Blindness  Determinations 

Comment:  One  commenter  pointed  to 
the  absence  from  the  regulation  of  the 
provision  of  Public  Law  (Pub.  L.)  101- 
508,  section  5036,  now  codified  at 
section  1614(a)(3)(H)  of  the  Act  (42 
U  S.C.  1382c(a)(3)(H)).  Section 
1614(a)(3)(H)  states,  in  pertinent  part, 
that,  "In  making  any  determination 
under  this  title  with  respect  to  the 
disability  of  a  child  who  has  not 
attained  the  age  of  18  years  *  *  '.the 
Secretary  shall  make  reasonable  efforts 
to  ensure  that  a  qualified  pediatrician  or 
other  individual  who  specializes  in  a 
field  of  medicine  appropriate  to  the 
disability  of  the  child  *  •  •  evaluates 
the  case  of  such  child."  The  commenter 
noted  that  the  requirement  in  the  law 
obviously  legitimizes  the  same  policy 
position  stated  in  our  manual 
instructions;  however,  the  absence  of 
this  provision  in  the  regulation  creates 
a  serious  discrepancy. 

Response:  We  agree  with  the 
commenter  and  have  addressed  the 
requirements  of  section  1614(a)(3)(H)  by 
incorporating  the  appropriate  language 
of  Public  Law  101-508  in  §§  416.903(f) 
and  416.1015(e). 

Section  416.913— Medical  Evidence  of 
Your  Impairment 

Comment:  One  commenter  made 
suggestions  for  specific  language 
changes  in  §  416.913(e).  The  commenter 
recommended  that  we  add  the  phrase, 
"and  to  perform  age-appropriate  daily 
activities,"  at  the  end  of  the  first 
sentence  of  §  416.913(e)  so  that  it  would 
be  identical  to  the  language  in 
§  416.913(c)(3).  The  commenter  also 
recommended  that  in  §  416.913(e)(2)  we 
change  the  phrase  "non-medical 
sources"  to  "people  who  know  you"  to 
be  more  accurate,  and  add  "othw 
caregivers"  at  the  end  of  that  section  to 
be  more  inclusive.  Finally,  the 
commenter  recommended  that  in 
§  416.913(e)(3)  we  change  the  word 
"practitioners"  to  "medical  sources." 
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Response:  We  adopted  or 
accommodated  some,  but  not  all,  of  the 
recommendations.  We  agree  that  the 
language  in  the  opening  paragraph  of 
§  416.913(e)  should  be  consistent  with 
§  416.913(c)(3).  But  instead  of  adding 
the  phrase  "and  to  perform  age- 
appropriate  daily  activities"  to  the  first 
sentence  of  §  416.913(e),  we  deleted  it 
from  §  416.913(c)(3).  where  it  was 
redundant.  The  prior  wording  of 
§  416.913(c)(3)  implied  that  we  were 
making  two  separate  determinations: 
One  about  the  child's  ability  to  fimction 
in  an  age-appropriate  manner  and 
another  about  the  child's  ability  to 
perform  age-appropriate  daily  activities, 
hi  fact,  only  one  determination  is  made. 
We  use  information  about  how  a  child 
performs  age-appropriate  daily  activities 
to  evaluate  whether  the  child  can 
function  independently,  appropriately, 
and  effectively  in  an  age-appropriate 
manner. 

We  adopted  both  of  the  comments 
about  §  416.913(e)(2)  by  replacing  "non- 
medical sources"  with  the  phrase, 
"people  who  know  you."  deleting  the 
word  "and"  after  "neighbors."  and 
adding  the  phrase,  "and  other 
caregivers."  after  "parents."  We  did  not 
adopt  the  recommended  language 
change  in  §  416.913(e)(3).  Under 
§  416.902  of  our  current  rules  (as  revised 
in  the  "Standards  for  Consultative 
Examinations  and  Existing  Medical 
Evidence."  56  FR  36932.  which  we 
published  on  August  1. 1991.  after  the 
close  of  the  comment  period  for  these 
rules),  the  term  "medical  source"  is  a 
term  of  art  that  has  a  different  meaning 
than  "practitioner."  We  are.  therefore, 
unable  to  make  the  change. 

Comment:  One  commenter  suggested 
that  if  we  intend  to  revise  §  416.913(a) 
to  include  licensed  or  certified  school 
psychologists  as  "acceptable  medical 
sources."  the  revision  should  be  made 
in  these  final  regulations. 

Response:  We  did  not  adopt  the 
comment.  We  have  decided  that  there  is 
no  need  to  revise  §  416.913(a)(3) 
because  it  provides  that  we  will 
recognize  as  acceptable  medical  sources 
any  licensed  or  certified  psychologists; 
this  includes  licensed  or  certified  school 
psychologists,  who  are  acceptable 
medical  sources  for  the  documentation 
of  mental  retardation  or  learning 
disabilities.  However,  because  school 
psychologists  are  not  acceptable 
medical  sources  for  all  mental 
impairments,  we  have  retained  the 
reference  to  "school  psychologists  who 
are  not  acceptable  medical  sources 
under  paragraph  (a)"  in  §  416.913(e)(5) 
of  the  final  rules. 

Comment:  One  commenter  remarked 
that  school-age  children  in  New  Jersey 


for  whom  a  Child  Study  Team  (CST) 
evaluation  has  been  done  in  a  local 
school  district  may  enjoy  some 
advantage  in  obtaining  SSI  benefits 
because  that  evaluation  will  provide  the 
kinds  of  evidence  needed  to  pursue  a 
child's  disability  claim.  On  the  other 
hand,  the  commenter  noted,  the  parents 
of  impaired  preschool  children, 
especially  those  between  birth  and  age 
2  who  do  not  qualify  for  the  CST 
evaluation,  may  need  assistance  in 
arranging  the  proper  protocol  of  mental 
and  physical  examinations  necessary  to 
document  the  eligibility  of  their 
children  under  the  proposed  final  rule. 
The  commenter  recommended  that  we 
develop  specific  guidelines  to  assist 
these  parents  in  obtaining  the  diagnostic 
instruments  that  are  acceptable  to  SSA 
in  making  such  disability 
determinations. 

Response:  Such  rules  are  unnecessary 
because  we  assist  children  in 
documenting  their  claims.  Under 
§  416.912(d)  of  our  rules,  before  we  may 
make  a  determination  that  a  child  is  not 
disabled,  we  are  required  to  make  every 
reasonable  effort  to  develop  the  child's 
medical  history  for  at  least  12  months 
preceding  the  month  in  which  the 
application  is  filed.  This  means  that  we. 
may  either  assist  the  child  and  his  or 
her  parents  or  other  caregivers  in 
obtaining  existing  evidence  or  actually 
obtain  the  evidence  for  the  child — 
provided,  of  course,  that  we  have 
permission  from  the  person  who  is 
pursuing  the  claim  on  behalf  of  the 
child  or  the  person  who  has  the 
authority  to  give  us  this  permission.  In 
addition,  if  the  available  evidence  is  not 
sufficient  to  support  a  decision  on  a 
claim,  we  may  purchase  the  needed 
information — including,  if  necessary, 
the  kinds  of  tests  and  evaluations  to 
which  the  commenter  referred — through 
the  consultative  examination  process. 
Therefore,  we  do  not  believe  that  the 
children  about  whom  the  commenter 
was  concerned  will  be  disadvantaged. 

Section  416.916— If  You  Fail  To  Submit 
Medical  and  Other  Evidence 

Comment:  Several  commenters 
believed  that  our  revision  of  §416.916 
did  not  go  far  enough  to  address  the 
particular  problems  that  children  may 
face  in  providing  evidence.  They 
described  a  number  of  problems  and 
situations  unique  to  child  claimants, 
which  they  thought  we  should  address 
in  regulations.  One  commenter  would 
have  liked  to  see  either  modification  of 
the  regulations  or  clear  guidelines, 
presumably  in  our  manual  instructions. 

Other  commenters  noted  that  the 
March  14, 1991,  Stipulation  and  Order 
of  the  United  States  District  Court  for 


the  Eastern  District  of  Pennsylvania  (the 
court  to  which  the  case  was  remanded 
after  the  Supreme  Court  decided  Zebley) 
requires  SSA,  in  readjudicating  the 
cases  of  Zebley  class  members,  to  "make 
special  efforts  to  assist  children  in 
documenting  eligibility  and  *  *  *,  in 
cases  of  non-cooperation,  (to)  make 
special  efforts  to  locate  an  adult  person 
responsible  for  the  child's  care  and 
*  *  •  not  terminate,  deny,  or  disqualify 
the  child  until  a  personal  contact  with 
his  family  or  custodian  has  been 
attempted."  The  commenters  thought 
that  we  should  accord  all  child 
applicants  at  least  the  same 
consideration  that  Zebley  class  members 
receive. 

Response:  We  do  not  believe  that 
there  is  good  cause  for  publishing  the 
recommended  changes  without  first 
publishing  a  Notice  of  Proposed 
Rulemaking  (NPRM).  We  are  seriously 
considering  whether  to  publish  an 
NPRM  on  the  subjects  raised  by  the 
commenters.  We  believe  that  we  would 
receive  opinions  on  both  sides  of  the 
issue,  and  that,  therefore,  publication  of 
a  final  rule  now  would  be  contrary  to 
the  public  interest.  We  will,  however, 
consider  all  of  the  commenters' 
concerns  and  suggestions  if  we  decide 
to  publish  an  NPRM. 

Comment:  One  comme*iter 
recommended  that  the  regulations 
acknowledge  that  some  of  the 
responsibility  for  gathering  school 
records  be  assigned  to  the  Social 
Security  District  Offices.  The 
commenter  said  that  municipal  budget 
cuts  in  school  systems  are  affecting  the 
support  staffs  in  special  education 
departments  where  school  records  for 
many  child  claimants  are  held.  The 
staffs  of  these  departments  often  do  not 
have  the  capacity  to  respond  to  many 
requests  and  to  send  us  the  school 
records  we  need.  The  commenter  also 
said  that,  for  a  number  of  reasons, 
parents  may  have  difficuhy  in  obtaining 
records  from  their  children's  schools 
and  was  concerned  that  we  not  consider 
this  difficulty  to  be  noncooperation. 

Response:  While  we  appreciate  the 
difficulty  some  school  districts  may 
have  in  complying  with  our  requests  for 
records,  we  do  not  believe  it  is 
appropriate  to  instruct  our  Field  Offices 
to  secure  this  information  in  the  manner 
suggested  by  the  commenter.  Each 
school  district  would  have  to  agree  to 
give  SSA  employees  access  to  their 
records,  which  some  may  not  be  willing 
or  able  to  do.  Additionally,  some  Field 
Offices  do  not  have  sufficient  staff  to 
obtain  these  records  in  the  manner  the 
commenter  suggested.  Therefore, 
decisions  about  using  Field  Office  or 
State  agency  personnel  to  develop 


school  or  other  evidence  will  have  to  be 
made  on  a  local  level,  as  they  are  now. 
With  regard  to  the  last  comment,  we 
believe  that  we  made  clear  in  an  earlier 
response  that  we  do  not  generally 
require  parents  to  obtain  and  bring 
evidence  from  other  sources  to  us.  We 
make  every  reasonable  effort  to  assist 
children  and  their  parents  by  trying  to 
obtain  evidence  for  them,  provided  that 
we  have  permission  to  do  so.  Therefore, 
we  do  not  consider  a  parent's  inability 
to  obtain  evidence  to  be 
noncooperation. 

Section  416.924 — How  We  Determine 
Disability  for  Children 

Comment:  We  received  two  comments 
about  our  use  of  a  standard  of 
"comparable  severity"  to  define 
disability  in  children  in  §416.924(3). 
The  commenters  thought  that  the  basic 
definition  of  "disability"  in  §416.924 
("•  •  •  an  impairment  or  combination 
of  impairments  that  is  of  comparable 
severity  to  an  impairment  or 
combination  of  impairments  that  would 
disable  an  adult")  was  a  problem 
because  an  adult's  disability  should  not 
serve  as  the  standard  for  children.  One 
commenter  suggested  that  we  strike  the 
language  in  §  416.924(a),  and 
throughout  the  remainder  of  the  rules 
regarding  comparable  severity  to  that  of 
an  adult. 

Response:  We  have  accommodated 
the  comments,  even  though  we  have  not 
adopted  the  specific  suggestions.  As  we 
explained  in  the  preamble  to  the  prior 
rules  (see  56  FR  at  5534  and  5537),  the 
standard  of  "comparable  severity"  is 
derived  from  the  language  of  section 
1614(a)(3)(A)  of  the  Act.  For  this  reason, 
we  have  included  it  in  our  rules. 

Nevertheless,  we  agree  with  the 
commenters  that  the  adult  standard  of 
disability,  based  on  the  ability  to  work, 
should  not  serve  as  the  standard  for 
evaluating  a  child's  disability  without 
translation  into  terms  that  are 
meaningful  for  childhood  claims.  This 
is  why  the  definition  of  disability  in 
§416,924  is  divided  into  three  parts, 
each  progressively  more  detailed  and 
progressively  more  specific  to  children. 
In  the  first  part  of  the  definition,  we 
repeat  the  statutory  definition  because  it 
is  the  benchmark  set  by  the  law  and  we 
are  required  to  follow  it.  In  the  second 
part  of  the  definition,  however,  we 
further  define  "comparable  severity"  in 
terms  appropriate  to  children  (i.e.,  the 
ability  to  function  independently, 
appropriately,  and  effectively  in  an  age- 
appropriate  marmer)  although — as  the 
second  commenter  noted — we 
ultimately  return  to  the  "comparable 
severity"  language  of  the  law.  Finally,  in 
the  third  part  of  the  definition,  we 


elaborate  the  first '  wo  parts  i  n  a  more 
detailed  explanation  of  whal  it  means  to 
be  disabled  as  a  child;  that  ir.  to 
experience  a  substantial  reduction  of 
ability  to  function  age-appropriately. 
The  three  parts  of  the  definition  are  not 
meant  to  be  read  separately,  but  together 
as  a  totality  defining  "comperable 
severity." 

To  emphasize  that  we  have  translated 
the  principle  of  "comparable  severity" 
into  terms  relevant  to  children,  and  in 
response  to  both  comments,  we  have 
removed  language  in  final  §  416.924(f) 
(1)  and  (2),  which  referred  to 
"comparable  severity,"  and  have 
substituted  langu.ige  from  tb  e  second 
and  third  parts  of  the  definition,  which 
speaks  of  the  sub:  tantial  reduction  of  a 
child's  ability  to  function 
independently,  appropriately,  and 
effectively  in  an  tge-approp-iate 
manner.  For  the  same  reasor,,  we  made 
a  similar  change  n  the  second  sentence 
of  final  §416.924  3(a). 

Comment:  One  of  the  foregoing 
commenters  also  believed  th  at  a  number 
of  the  definitions  of  terms  ir  the 
childhood  disability  regulations  needed 
to  be  expanded  or  changed.  The 
commenter  thought  that  the  definitions 
of  "impairment,*  "disability,"  and 
"handicap"  published  in  ths  American 
Medical  Associa  ion's  Guides  to  the 
Evaluation  of  Pemanent  Impairment 
could  serve  as  a  Jtarting  point,  and 
offered  to  work  %/ith  us  in  formulating 
definitions  for  the  childhood  disability 
regulations. 

Response:  Altliough  we  appreciate  the 
commenter's  offur  of  assistance  in 
developing  term  >  to  describe  our 
program  concep  s  which  would^conform 
to  usage  by  othe  •  programs,  we  did  not 
adopt  the  commsnt.  Many  cf  our  terms 
are  terms  in  the  >tatute  and  regulations 
that  we  adopted  for  consistency  in  the 
new  regulations  for  children.  For 
example,  and  as  we  explained  above, 
the  basic  definitcwi  of  "disebility"  for 
children  in  §  41ii.924  is  taken  from  the 
statutory  definition  of  the  term. 
Similarly,  the  stitute  contains  a  specific 
definition  of  the  term,  "physical  or 
mental  impairment"  in  section 
1614(a)(3)(C)  of  the  Act.  The  term 
"handicap"  would  have  no  meaningful 
place  in  our  program,  inasmuch  as  the 
Act  does  not  recognize  degrees  of 
disability.  Thus,  we  do  not  believe  that 
we  would  be  able  to  make  the  kinds  of 
changes  in  the  definitions  of  our  terms 
suggested  by  the  commenter. 
Furthermore,  any  changes  we  could 
make  to  definitions  of  terms  shared  by 
the  childhood  and  adult  ru!es  would 
require  changes  in  the  adult  rules  as 
well  and  would,  therefore,  be  beyond 
the  scope  of  these  rules. 


Comment:  We  received  comments 
from  17  commenters,  many  with 
identical  language,  about  the  clause  in 
§  416.924(a)  of  the  prior  rules,  "or  if  you 
are  an  infant  from  birth  to  the 
attainment  of  age  1.  be  reasonably 
expected  to  substantially  reduce 
•   *   •."  Most  of  the  commenters  seemed 
to  believe  that  the  sole  purpose  of  the 
provision  wa$  to  provide  guidance  for 
the  evaluation  of  the  children  who  are 
too  young  for  certain  tests.  Most 
commenters  also  seemed  to  understand 
that  the  language  of  the  rules  permitted 
adjudicators  to  make  informed 
judgments  of  the  likely  effects  of 
impairments  and,  hence,  of  the 
likelihood  of  disability. 

All  of  the  commenters  thought  that 
we  should  change  the  former  reference 
to  age  1  to  a  later  age,  saying  that  many 
children  will  be  difficult  to  test  even  if 
older  than  1  year.  Several  of  the 
commenters  stated,  in  identical 
language,  that  this  limitation  would 
"continue  arbitrary  denials  to  children 
over  one  who  remain  too  young  to  test.  ' 
They  pointed  to  Listings  102.02  (for 
vision),  102.08  (for  hearing),  and  101.03 
(for  walking),  as  being  especially 
difficult  for  small  children  to  meet. 
Several  of  the  commenters  also  said 
that,  because  of  this,  the  clause  either 
violated  the  Supreme  Court's  decision 
in  Zebley  or  was  not  supported  by  the 
decision.  One  commenter  noted  that  it 
was  not  only  a  child's  very  young  age, 
but  also  the  nature  of  the  child's 
condition  that  might  preclude  formal 
testing. 

Several  commenters  asserted  that  they 
were  unaware  of  any  medical  basis  for 
our  choice  of  age  1.  Another  commenter 
observed  that  not  every  child  will  be 
developmentally  affected  by  a  particular 
disability  by  the  attainment  of  age  1, 
and  that  not  all  severe  physical 
disabilities  will  manifest  themselves  in 
developmental  terms  by  age  1.  In 
addition,  several  commenters  offered 
comments  to  the  effect  that,  in  the  case 
of  some  conditions,  parents  may  not  be 
given  a  diagnosis  until  their  child  is  age 
4  or  5,  despite  evidence  of 
developmental  delay.  One  commenter 
wanted  us  to  extend  the  age  limit  of  the 
provision  to  6  years  for  several  reasons 
The  commenter  said  that,  given  the 
rapid  development  of  young  children, 
childhood  specialists  find  it  difficult  to 
assess  adequately  and  accurately  the 
functional  limitations  of  children  under 
6  years  of  age.  Often,  a  child  may 
manifest  symptoms  and  conditions  in 
infancy  or  early  childhood  that  may 
improve  or  deteriorate  by  a  later  age. 
Adjustment  of  the  "reasonable 
expectation"  standard  to  6  years  of  age 
would  allow  children  who  appear  to 
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suffer  from  limitations  that  cannot 
actually  be  tested  with  a  "presumption" 
of  disability  that  can  be  later  reviewed 
at  the  continuing  disability  review  stage. 
On  the  other  hand,  another 
commenter— discussing  the  physical 
impairment  of  cystic  fibrosis — said  that, 
if  a  child  is  given  an  individual 
functional  assessment  and  not 
immediately  denied  benefits,  the 
restriction  to  age  1  may  be  acceptable. 

Response:  We  have  deleted  the  entire 
clause  in  response  to  the  comments.  We 
also  added  a  new  provision  to  the  rule 
that  discusses  age,  §  416.924a. 

Our  original  intent  in  the  statement, 
"or  if  you  are  an  infant  from  birth  to  the 
attainment  of  age  1.  be  reasonably 
expected  to  substantially  reduce,"  was 
to  provide  a  special  consideration  for 
the  very  youngest  children,  whose 
medical  conditions  might  be  difficult  to 
diagnose,  or  whose  specific  functional 
problems  might  be  difficult  to  ascertain, 
because  their  very  young  age  precludes 
accurate  medical  or  standardized 
testing.  We  reasoned  that  a  judgment 
might  be  required  on  the  basis  of  all 
available  evidence  whether  a  child's 
impairment(s),  even  though  not 
diagnosable  or  not  amenable  to  specific 
medical  testing  (such  as  central  visual 
acuity),  were  demonstrated  to  be 
disabling  and  could  be  reasonably 
expected  to  remain  disabling. 

We  did  not  choose  age  1  arbitrarily  or 
as  a  cutoff  point,  but  for  several  reasons 
that  seemed  reasonable  and  valid: 

1.  First,  and  foremost,  we  thought  that 
children  under  age  1  could  be  viewed  as 
a  special  case  with  respect  to  the 
statutory  duration  requirement  that  an 
impairment  "must  have  lasted  or  be 
expected  to  last  for  a  continuous  period 
of  not  less  than  12  months." 

2.  Second,  there  was  considerable 
interest  on  the  part  of  the  experts  that 
we  provide  special  considerations — the 
"benefit  of  the  doubt" — for  the  youngest 
infants,  particularly  those  under  age  1. 
We  believed  that  this  provision  would 
address  those  concerns, 

3.  Third,  and  as  we  have  explained  in 
the  preamble  to  the  publication  of  the 
final  childhood  mental  listings  (55  FR 
51227.  December  12, 1990),  we  do  not 
entirely  agree  with  the  commenters  who 
said  that  there  is  no  medical  basis  for 
choosing  age  1  in  a  rule  for  children 
who  are  not  always  amenable  to  testing. 
Even  though  we  agree  that  the  problems 
of  testing  can,  and  often  do,  persist 
beyond  age  1,  they  become  less  and  less 
of  a  factor  for  our  program  purposes, 
especially  under  these  rules,  as  children 
get  older,  even  by  ages  2  or  3. 

After  more  than  one-and-one-half 
years  of  adjudicatory  experience, 
however,  we  now  realize  that  the  clause 


could  have  been  unclear  (as  shown  by 
several  of  the  comments).  The  reason  it 
could  have  been  unclear  is  that  it 
seemed  to  state  a  principle  that  was 
somehow  different  from  our  normal 
policies;  i.e.,  it  seemed  to  say  that,  even 
though  we  do  not  ordinarily  consider 
whether  an  impairment  that  has  not  yet 
lasted  for  12  months  will  last  for  at  least 
12  months,  we  would  make  an 
exception  for  infants.  This,  of  course,  is 
not  the  law  or  our  policy.  We  often 
make  reasoned  decisions  predicting 
duration  based  on  the  available 
evidence,  knowledge  of  the  course  of  an 
impairment,  and  other  informed 
judgments  in  both  childhood  and  adult 
claims. 

Consequently,  we  decided  to  delete 
the  language  from  the  rule.  As  a  result, 
we  did  not  adopt  the  first  two  of  the 
three  language  revisions  suggested  by 
the  commenters.  The  commenters  first 
recommended  that  we  delete  the  first 
part  of  the  clause,  "or  if  you  are  an 
infant  from  birth  to  the  attainment  of 
age  1,"  from  the  third  sentence  of 
§  416.924(a)  of  the  prior  rules  leaving 
only  the  statement,  "or  •  *  •  be 
reasonably  expected  to  substantially 
reduce  *  *   *."  In  our  view,  the  lack  of 
reference  to  any  age  category  (even  to 
the  categories  that  include  the  children 
who  are  too  young  to  be  tested)  would 
have  made  the  statement  seem  contrary 
to  the  statute;  as  we  have  said,  the 
reasonable  and  acceptable  interpretation 
of  the  language  (i.e.,  that  it  referred  to 
a  child  who  has  already  demonstrated  a 
disability  save  for  the  duration 
requirement)  is  a  fundamental  part  of 
disability  evaluation  for  all  people 
under  the  Act  and  regulations. 

The  second  proposed  change  also  had 
the  same  problems.  The  commenters 
proposed  that  we  revise  the  second 
sentence  of  §  416.924a(a)  of  the  prior 
rules  (final  §416.924d(a))  to  add  the 
words  "or  potential"  in  the  following 
context:  "When  we  assess  your 
functioning,  we  will  consider  all 
information  in  your  case  record  that  can 
help  us  determine  the  impact  or 
potential  impact  of  your  impairment(s) 
•  •  *."  We  believe  that  this  language  is 
still  sufficiently  ambiguous  that  it  could 
be  misinterpreted.  In  any  case,  we 
believe  that  it  does  not  provide  any 
additional  policy  or  substantive 
clarification  to  warrant  its  inclusion. 

We  therefore  believe  that  deleting  the 
passage  is  the  best  way  to  respond  to  the 
comment.  Moreover,  the  deletion  carries 
the  advantage  that  it  removes  the 
reference  to  an  upper  age  limit  and 
permits  the  principles  to  be  used  with 
any  child  of  any  age  who  may  be 
untestable. 


Even  with  the  deletion,  there  are  still 
several,  far  more  substantive,  provisions 
that  address  the  problems  of  children 
who  are  too  young  to  test  in  these  rules. 
In  a  more  general  way,  the  entire  body 
of  the  rules  protects  such  children.  The 
comment  about  the  physical 
impairment,  cystic  fibrosis,  was  on 
point:  The  fact  that  with  these  rules  we 
can  find  a  child  disabled  based  on  an 
individualized  assessment  of  his  or  her 
functioning  takes  precedence  over 
whether  it  is  possible  to  diagnose 
exactly  what  is  wrong  with  the  child  or 
the  extent  of  loss  of  such  functions  as 
vision  or  hearing.  We  were  frankly 
surprised  at  the  number  of  commenters    - 
who  submitted  the  comment  that 
pointed  out  the  importance  of  being  able 
to  test  children  in  order  to  find  out 
whether  their  impairments  meet 
Listings  102.02. 102.08.  and  101.03.  The 
whole  point  of  the  Zefc/ey  decision  and 
of  these  rules  is  to  provide  ways  to 
establish  disability  in  children  whose 
impairments  do  not  meet  (or  equal)  any 
listing. 

More  specifically,  the  policy  of 
functional  equivalence  provides  a  direct 
method  for  finding  disabled  infants  and 
young  children  who  have  listing-level 
impairments  manifested  only  by 
functional  limitations;  it  is  plainly  a 
rule  for  children  who,  for  any  reason, 
cannot  be  appropriately  tested.  Beyond 
the  listings  step,  the  rules  in  final 
§§  416.924d  and  416.924e  provide 
methods  for  establishing  disability  in 
such  children  based  on  an 
individualized  assessment  of  their 
functioning.  Again,  it  is  not  necessary  to 
quantify  the  degree  of  visual  or  auditory 
hinctioning  when  there  is  poor  bonding 
or  lack  of  responsiveness  to  stimuli;  or 
whether  a  child's  failure  to  thrive  and 
chronic  cough  are  the  result  of  cystic 
fibrosis;  or  whether  a  child's  failure  to 
thrive  and  poor  social  responsivity  are 
the  result  of  an  emotional  disorder  of 
infancy.  We  need  only  know  that  there 
is  a  medically  determinable  impairment 
and  how  it  affects  the  child's 
functioning — and,  of  course,  that  it  has 
lasted  or,  based  on  our  review  of  all  the 
evidence  and  informed  judgment,  can 
be  expected  to  last  for  at  least  12 
months. 

More  specifically  still,  final 
§  416.924d(a)  (§  416.924a(a)  of  the  prior 
rules)  explicitly  states  that  we  will 
consider  a  child's  ability  to  be  tested: 

When  we  assess  your  functioning,  we 
will  consider  all  information  in  your 
case  record  that  can  help  us  determine 
the  impact  of  your  impairment(s)  on 
your  physical  and  mental  functioning. 
We  will  consider  the  nature  of  your 
impairment(s),  your  age,  your  ability  to 
be  tested  given  your  age,  your  ability  to 
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perform  age-appropriate  daily  activities, 
and  other  relevant  factors. 
Finally,  one  of  the  most  important 

Provisions  in  these  rules,  which  we 
elieve  goes  to  the  heart  of  the 
comparability  standard,  is  the  age 
provision  in  final  §416.924a(d) 
(§416.924b(d)  of  the  prior  rules).  In  this 
section,  we  provide  detailed  guidance 
for  the  kind  of  special  consideration  that 
must  be  given  to  the  effects  of 
impairments  on  small  children. 

We  do  find  helpful,  however,  part  of 
the  third  suggested  revision  submitted 
by  the  commenters,  although  we  believe 
that  it  should  be  given  an  even  broader 
application  than  the  commenters 
suggested.  The  commenters 
recommended  that  we  add  two 
sentences  to  the  section  on  the  role  of 
age  in  determining  whether  an 
impairment  equals  a  listing,  in 
§416.924b{a)(2)  of  the  prior  rules  (final 
§  416.924a(a)(2)):  We  will  also  consider 
your  age  and  how  it  affects  your  ability 
to  be  tested.  In  cases  where  you  are  too 
young  to  test,  we  will  make  equivalence 
determinations  of  present  disability 
based  on  available  evidence,  medical 
knowledge  of  the  course  and  early  signs 
of  impairments  and  informed  clinical 
judgments. 

Aside  from  the  obvious  problem  that 
discussions  of  equivalence  and  age  may 
more  properly  belong  under  final 
§416.924a{a)(3),  we  believe  that  the  first 
of  the  proposed  sentences  has  more 
general  applicability.  We,  therefore,  did 
not  want  to  make  the  statement  only  in 
the  context  of  a  discussion  of  the 
listings  step  because  it  might  obscure 
our  intent.  However,  we  also  agree  that 
this  particular  paragraph  of  the  rule  on 
age  is  an  ideal  location  for  stating 
plainly  the  policy  we  have  been 
applying  since  we  first  published  the 
prior  rules:  We  consider  a  child's  ability 
to  be  tested  at  every  step  of  the 
sequential  evaluation  process.  For  this 
reason,  we  have  added  a  new 
subparagraph  (5)  at  the  end  of  final 
§  416.924a(a)  which  states  that  in  any 
determination  we  will  consider  a  child's 
age  and  whether  it  affects  the  child's 
ability  to  be  tested.  Even  when  a  child's 
impairment(s)  is  not  amenable  to  formal 
testing  because  of  age,  we  will  consider 
all  evidence  that  will  help  us  decide 
whether  a  child  is  disabled. 

For  reasons  which  should  be  apparent 
&x>m  all  of  the  foregoing  discussions,  we 
were  unable  to  adopt  the  second 
proposed  sentence.  The  proposed 
language,  in  fact,  simply  describes  a 
good  disability  determination,  one  that 
considers  all  (he  available  evidence,  and 
that  employs  knowledge  of  the  course 
and  signs  of  impairments,  and  informed 
Judgment.  We  bslieve  that  this  new 


language  offers  the  protection  that  the 
commenters  so  Jght,  and  that  we 
originally  inter  ded,  for  children  who 
are  too  young  1 3  be  tested. 

Section  416.92i(c}—IfYoj  Are  Working 

Comment:  One  commenter  noted  that 
the  first  step  o'  the  sequential 
evaluation  pro  »ss  for  del  ermining 
whether  a  diil  i  is  disabled  involves 
proof  that  the  (iiild  is  not  engaging  in 
substantial  gaiiful  activity  (SGA).  The 
commenter  said  that  becj  use  children, 
unlike  adults,  do  not  engage  in  work 
activity,  the  ac  ult  rules  should  not  be 
used  to  detem  ine  whether  a  child  is 
engaging  in  SCiA.  The  commenter  said 
that  we  shoulc  ask  whetier  the  child  is 
engaging  in  "substantial  child-like 
activities."  The  commenter  went  on  to 
say,  "In  the  context  of  a  child, 
substantial  ga  nful  childhood  activity 
means  the  abi  ity  to  engage  in  such 
activities  as,  but  not  lim.ted  to,  rolling, 
sitting,  or  cra^vling.  at  a  level 
comparable  tc  the  child  s  age  group." 

Response:  T  he  definition  of  disability 
in  section  161 4(1){3)(A)  of  the  Act 
applies  to  hot  i  adults  and  children. 
Although  mo;.t  childrec  do  not  work, 
there  are  thos3  who  do,  particularly 
among  older  i  dolescenls.  The 
determinatioi  i  at  the  first  step  of  the 
sequential  ev  iluation  process  does  not 
consider  a  ch  Id's  abilities;  it  asks 
whether  the  child  is  adually  working.  If 
a  child  is  actually  engaging  in 
substantial  gunful  activity,  then  he  or 
she  is  not  disabled.  However,  we  believe 
that  the  remainder  of  the  sequential 
evaluation  process  is  Dinsistent  with  the 
commenter's  recomme'idation;  TTie 
degree  of  the  child's  ability  or  inability 
to  function  ir\  an  age-appropriate 
manner  ("at  -i  level  conparable  to  the 
child's  age  gioup,"  in  t  le  commenter's 
terminology)  is  at  the  core  of  the 
childhood  disability  evaluation  process. 

Section  416M24(d)—You  Must  Have  a 
Severe  Impa  nnent(s) 

Comment:  Some  coirmenters  said  the 
Zebley  decis  on  provides  no  basis  for  a 
"severity"  stjp  in  theso  rules,  that  it 
establishes  a  new  barriar  to  eligibility, 
in  violation  of  Zebley,  md  is  en  joinable 
in  district  court.  They  said  the  Supreme 
Court's  "lim  ted  approval"  of  the 
severity  step  for  adults  in  Bowen  v. 
Yuckert,  482  U.S.  137  11987),  did  not 
approve  application  of  the  same  step  in 
child  claims 

I     The  comn  enters'  overall  concern  was 
that  the  severity  step  v^  ould  be  used  to 
deny  children  without  an 
individualized  functional  assessment. 
There  were  ;)articular  concerns  about 
children  with  multiple  slight  physical 
impairment' ,  about  ch:  Idren  under  age 


5,  and  about  children  whose  cases  are 
difficult  to  evaluate. 

There  were  various  recommendations: 
that  we  eliminate  the  severity  step 
altogether;  that  we  eliminate  it  for  a  year 
an^  then  evaluate  implementation  of  the 
rules  without  it;  and  that  we  monitor 
implementation  of  the  step  and 
reevaluate  its  usefulness  by  some 
specified  future  date.  There  were  also 
recommendations  on  revising  the 
language  in  the  severity  step  if  it  were 
to  be  retained,  such  as  elimination  of 
the  phrase  "more  than  minimal"  or 
addition  of  the  word  "independently" 
after  "function."  Commenters  also 
recommended  that  we  adapt  language 
from  the  preamble  to  the  prior  rules:  "If 
the  effect  of  your  medically 
determinable  impairment  or 
combination  of  impairments  is  so 
minimal  that  it  could  not  possibly  be 
disabling,  we  will  find  that  you  do  not 
have  a  severe  impairment  and  are, 
therefore,  not  disabled." 

Response:  We  did  not  adopt  all  the 
comments,  but  we  have  further  clarified 
our  rules,  consistent  with  several  of  the 
commenters'  proposed  language 
changes.  As  we  explained  in  the 
preamble  to  the  prior  rules  (56  FR  at 
5538  and  5552),  the  severity  step  is 
consistent  with  the  Act  because  it  makes 
the  whole  childhood  evaluation  process 
more  comparable  to  the  adult  process. 
Moreover,  in  Zebley.  the  Supreme  Court 
noted  that  the  "statutory  standard  for 
child  disabihty  is  explicitly  linked  to 
(the)  functional,  individualized 
standard  for  adult  disability."  Zebley, 
110  S  Ct.  at  890.  The  Supreme  Court 
emphasized  that  the  child  and  aduh 
disability  standards  are  to  be  read 
together  so  that  "a  child  is  entitled  to 
benefits  if  his  impairment  is  as  severe  as 
one  that  would  prevent  an  adult  from 
working."  Id.  Given  the  Supreme 
Court's  recognition  in  Zebley  that  the 
childhood  and  adult  disability 
standards  are  "explicitly  linked"  and 
the  fact  that  the  Supreme  Court  in 
Vucitert  upheld  the  facial  validity  of  the 
step  for  adult  claims,  we  believe 
inclusion  of  a  severity  step  is  valid  for 
children,  who  receive  an  evaluation 
process  comparable  to  the  one  that 
adults  receive. 

We,  of  course,  share  the  commenters' 
concerns  that  step  2  not  be  misused. 
Therefore,  we  have  closely  monitored 
its  use  over  the  more  than  one-and-one- 
half  years  since  implementation  of  the 
prior  rules.  Our  monitoring  has  shown 
that  the  step  results  in  a  denial  of 
benefits  in  only  a  small  percentage  of 
cases,  and  that  State  agencies 
understand  and  apply  the  severity  step 
correctly. 
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Although  a  formal  individualized 
functional  assessment  is  not  required  at 
step  2.  we  do  consider  each  child's 
functioning  at  that  step  of  the  sequential 
evaluation  process  although  not  in 
preci!?e!y  the  same  manner  as  we  do  W 
later  steps  in  the  sequential  evaluation 
process.  A  denial  based  on  a  finding  of 
nonseverity  is  proper  only  if  it  is  clear 
that  any  impairment-related  hinctional 
limitations  are.  at  most,  minimal  or 
slight.  We  believe  that  the 
reorganization  of  the  rules,  which  makes 
it  clear  that  functioning  is  assessed  at 
steps  2.  3,  and  4  of  the  sequential 
evaluation  process,  and  $  416.929(d)(1) 
of  the  current  rules  on  the  evaluation  of 
pain  and  other  symptoms  (56  FR  57946. 
November  14. 1991)  will  help  to 
underscore  these  principles. 

To  make  this  point  even  clearer,  and 
to  address  the  other  concerns  expressed 
by  the  commenters.  we  have  now  also 
revised  final  §  416.924(d)  to  reflect  our 
longstanding  interpretation  in  Social 
Security  Ruling  85-28  ("Titles  II  and 
XVI:  Medical  Impairments  That  Are  Not 
Severe").  That  is.  if  a  child's 
impairment  is  a  slight  abnormality  or  a 
combination  of  slight  abnormalities  that 
causes  no  more  than  a  minimal 
limitation  in  the  child's  ability  to 
function  independently,  appropriately, 
and  effectively  in  an  age-appropriate 
manner,  we  will  find  that  the  child's 
impairment(s)  is  not  severe,  and  that  the 
child  is.  therefore,  not  disabled.  We 
believe  that  this  revision  will  respond  to 
the  comments  which  asked  us  to  clarify 
even  further  (tiat  "not  severe"  equates 
with  "slight"  or  "minimal."  The  change 
also  responds  to  concerns  about  our 
consideration  of  multiple  impairments. 
It  also  responds  to  the  comment  that 
asked  us  to  add  the  word 
"independently"  before  "age- 
appropriate  activities";  we  expanded 
the  language  to  "independently, 
appropriately,  and  effectively"  for 
consistency  withm  the  rules  and 
because  we  think  that  comment  speaks 
to  all  three  aspects  of  fijnctioning. 

We  have  already  explained  why  we 
believe  the'childhood  disability  rules 
will  not  disadvantage  younger  children. 
If  the  evidence  shows  that  the  child  has 
more  than  a  slight  or  minimal  limitation 
in  fannjoning  as  a  result  of  his  or  her 
impairment(s),  we  will  find  that  the 
child  has  a  "severe"  impairment(s).  We 
do  not  need  to  know  exactly  how 
limited  the  child  is  in  order  for  our 
evaluation  to  cross  this  threshold  (as 
some  commenters  assumed);  more 
precise  assessments  are  needed  only  at 
the  last  step  of  the  sequence. 

We  did  not  adopt  the 
recommendations  to  delete  the  severity 
step  or  postpone  its  implementation 


during  the  first  year  after  publication  of 
the  former  rules,  but  we  will,  of  course, 
continue  to  monitor  its  application  and, 
if  necessary,  take  corrective  action.  As 
noted  above,  we  have  made  some  of  the 
recommended  language  changes  so  as  to 
make  the  rules  even  clearer. 

Comment:  One  commenter  cited 
"error"  rates  through  May  31. 1991  in 
six  States  as  evidence  of  abuse  of  the 
severity  step. 

Response:  The  early  rates  cited  by  the 
commenter  were  not  "error"  rates; 
rather,  they  were  cases  returned  to  the 
State  agencies  following  quality 
reviews,  ordinarily  to  obtain  additional 
evidence.  These  cases  were  considered 
to  be  "documentation  returns,"  not 
"decisional  errors."  We  have 
intentionally  returned  many  cases  for 
documentational  deficiencies,  including 
cases  in  which  the  adjudicator 
inadequately  addressed  an  allegation  in 
the  rationale  or  did  not  properly  explain 
a  decision  which  was  otherwise  correct. 
Such  errors  do  not  represent  cases  in 
which  it  is  likely  that  the  decision  itself 
is  incorrect. 

Thus,  we  strongly  disagree  with  the 
assertion  that  these  particular  returns  or 
any  others  represent  "abuse"  of  the 
impairment  severity  step.  As  we  stated 
in  the  prior  response,  we  have  carefully 
monitored  the  use  of  the  step  and  at  no 
lime,  even  in  the  early  months  of 
implementation,  have  we  found  any 
patterns  of  misunderstanding  or  abuse. 
In  fact,  our  quality  reviews  have  shown 
that  the  rate  of  decisional  errors  in 
childhood  cases  using  this  step  is  very 
low.  Notwithstanding  the  commenters' 
fears,  we  see  no  patterns  that  indicate 
adjudicators  are  misusing  the  severity 
step  after  mora  than  a  year-and-a-half  of 
using  the  rules. 

Comment:  One  commenter  said  the 
seventy  step  appears  to  require  a 
finding  about  the  child's  ability  to 
function  before  a  functional  assessment 
is  made. 

Response:  The  commenter  was 
partially  correct.  Functioning  is 
considered  at  step  2.  but  in  a  less 
detailed  way  tiian  at  step  4,  just  as 
evaluations  of  the  ability  to  du  basic 
work  activities  at  step  2  of  the  adult 
sequential  evaluation  process  are  less 
detailed  than  assessments  of  residual 
functional  capacity.  Such  decisions  do 
not  require  either  consideration  of 
whether  the  impairment(s)  meets  or 
equals  in  severity  any  listing,  or  the 
much  more  detailed  individualized 
functional  assessment  that  is  required  at 
step  4  of  the  sequential  evaluation 
process. 

Comment:  One  commenter  said  that 
the  definition  of  "severe"  in 
§  416.g24(d]  does  not  sufficiently  allow 


for  the  effects  of  a  disease  like  juvenile 
arthritis.  For  example,  many  children 
with  juvenile  arthritis  are  able  to  attend 
school  and  be  in  normal  classes,  but 
they  arrive  late  every  day  because  of 
acute  joint  inflammation.  They  have 
difficulty  moving  between  classrooms 
and  cannot  participate  in  all  activities. 
According  to  the  commenter,  studies 
have  shown  that  children  with  juvenile 
arthritis  have  a  higher  than  average 
absentee  rate  because  of  illness.  As 
adults,  they  may  be  able  to  work  but 
have  difficulty  finding  an  employer 
willing  to  accommodate  their  needs. 

Response:  We  have  not  adopted  this 
comment.  Children  who  are  frequently 
absent  from  school  because  of  chronic 
impairments,  who  have  difficulty 
walking  (for  instance,  because  of 
morning  stiffness,  even  if  it  does  resolve 
later  in  the  day),  and  who  cannpt 

fiarticipate  in  all  activities  at  school  are 
imitea  in  age-appropriate  activities. 
Moreover,  such  children  might  well  be 
disabled,  depending  upon  the  degree  of 
their  limitations.  Based  on  our 
experience  using  the  rules,  we  are 
confident  that  our  adjudicators 
understand  the  severity  step  and  are 
able  to  apply  our  rules  to  adjudicate 
claims  involving  impairments  like 
juvenile  arthritis. 

Comment:  Several  commenters 
asserted  that  inclusion  of  the  severity 
step  without  an  NPRM  violated  the 
Administrative  Procedure  Act. 

Response:  We  disagree,  as  we  have 
already  explained  in  the  preamble  to  the 
prior  rules  (56  FR  at  5549  and  5552).  We 
believe  that  there  was  good  cause  for 
publishing  the  prior  rules  as  final  rules 
with  a  request  for  comments  because 
publishing  an  NPRM  was  impracticable 
and  contrary  to  the  public  interest. 
Moreover,  even  though  we  implemented 
the  prior  rules  upon  publication,  we  did 
solicit  comments  on  the  rules  and 
provided  the  public  an  unusually  long 
comment  period  of  147  days. 

Comment:  One  commenter  pointed 
out  that  we  acknowledged  there  are  no 
program  benefit  savings  and  only  small 
administrative  savings  from  the  severity 
step.  Several  other  commenters  said  tliat 
under  the  pre- Zeb/ey  disability  rules, 
childhood  claims  involving  not  severe 
impairments  were  subsumed  under  the 
listings  and  effectively  screened  out  by 
application  of  the  listings.  The 
commenters  thought  these  claims  could 
still  be  screened  out  just  as  effectively 
at  the  listings  step  and  through  an 
individualized  functional  assessment. 
The  first  commenter  also  asserted  that 
the  administrative  savings  we  predicted 
may  be  unreal  because  we  must  still 
consider  the  impact  of  the  impairment 
on  the  child's  functioning  at  this  step. 
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This  cominenter  also  said  there  were  no 
reports  or  studies  h'om  the  9  months 
under  the  Interim  Standard  (the  court- 
ordered  standard  we  used  during  the 
period  after  the  Supreme  Court  decided 
Zebley  and  before  the  date  we  pubhshed 
the  prior  rules)  showing  any  need  for 
this  step. 

Resjponse:  We  disagree  with  the 
commenters  that  there  are  insufficient 
reasons  to  justify  the  inclusion  of  a 
severity  step  in  these  rules.  As  we  noted 
in  the  preamble  to  the  prior  rules  (56  FR 
at  5552),  there  are  some  savings  for 
cases  decided  at  step  2  because  the 
functional  analysis  at  step  2  is  less 
detailed  than  the  analysis  required  at 
step  4.  More  importantly,  however,  the 
step  also  helps  us  more  quickly  decide 
the  cases  that  clearly  do  not  have  merit. 
As  the  Supreme  Court  noted  in  Bowen 
v.  Yuckert,  482  U.S.  at  153,  the  severity 
regulation  increases  the  efficiency  and 
reliability  of  the  evaluation  process  by 
identifying  at  an  early  stage  those 
claimants  whose  medical  impairments 
are  so  slight  that  they  would  not  be 
found  eligible  even  if  we  were  to 
proceed  to  the  later  steps  of  the 
evaluation  process.  Our  experience 
using  the  severity  regulation  in  the  past 
two-and-one-half  years  has  shown  that 
this  is  true  in  childhood  disability  cases 
as  well.  Therefore,  we  believe  there  are 
valid  reasons  to  include  the  severity 
step  in  the  evaluation  process  for 
children. 

The  Interim  Standard  did  not  include 
a  "not  severe"  step,  and  therefore  could 
not  show  whether  such  a  step  would  be 
useful.  In  any  case,  we  now  have  more 
than  two-and-one-half  years  of  case 
reviews  and  experience  demonstrating 
the  efficacy  and  accuracy  of  the  step. 

Section  416.924(e}—When  Your 
Impairment(s)  Meets  or  Equals  a  Listed 
Impairment  in  Appendix  1 

Comment:  One  commenter  pointed 
out  that  the  Supreme  Court  found  the 
severity  of  the  listings  to  be  more 
restrictive  than  the  statutory  standard. 
The  commenter  recommended  that,  to 
emphasize  that  the  listings  no  longer  set 
the  standard  for  children's  disability,  we 
should  add  specific  language  to 
§416.924(eland§416.924b(a)(2)ofthe 
prior  ruleiminal  §  416.924a(a)(2))  to 
make  it  clear  that  the  listings  represent 
a  more  severe  standard  than  is  necessary 
to  establish  disability.  The  commenter 
also  suggested  we  make  it  clearer  that, 
unless  the  child  is  performing 
substantial  gainful  activity,  a  child's 
claim  must  always  be  approved  if  his  or 
her  impairment  satisHes  the  duration 
requirement  and  the  requirements  of  a 
Usted  impairment,  but  that  failure  to 
meet  or  equal  a  listing  will  never  justify 


denial  of  a  claim.  Another  commenter 
made  the  same  commen  without 
referring  to  tJie  Zebley  d  )cision. 

Response:  We  did  not  adopt  the 
comment  because  it  is  unnecessary.  The 
current  rules  clearly  stat3  this  policy, 
and  it  is  not  lecessary  tc  restate  it  in 
other  places.  As  we  have  explained 
above,  each  rule  must  be  read  in  the 
context  of  all  the  rules  ir  subpart  I;  no 
rule  stands  alone  withott  reference  to 
all  of  our  other  rules.  As  de  from  the 
fact  that  we  provide  a  sequential 
evaluation  p'ocess  with  a  step  beyond 
the  listings  step — which  in  itself  should 
be  sufficient  to  establish  that  no  child 
will  be  denied  solely  for  failure  to  have 
an  impairment(s)  that  m  ?ets  or  equals  a 
Usting— fina.  §416.924(r)  states:  "We 
will  not  deny  your  clain^  on  the  basis  of 
a  finding  that  your  impa  rment(s)  does 
not  meet  the  requiremen's  for  any  listed 
impairment  or  is  not  eqi  al  in  severity  to 
any  of  the  impairments  listed  in 
appendix  1."  Moreover,  since  the 
Supreme  Co  art  decided  Zebley  in 
February  19)0  cases  hava  not  been 
denied  on  tl:e  basis  that  a  child's 
impairment(s)  did  not  meet  or  equal  in 
severity  any  Usted  impai  rment. 

Comment  Several  conmenters 
pointed  out  Jiat  the  Sup-eme  Court  had 
found  the  liftings  to  be  inherently 
incomplete  (by  virtue  of  being  a  nnite 
list)  and  always  in  dangrr  of  being  out- 
of-date.  Therefore,  in  ort'er  to  comport 
with  the  Supreme  Court  s  analysis,  and 
to  facilitate  ;md  encourage  use  of  the 
functional  equivalence  p  rinciple,  the 
commen ters  recommended  that  the 
regulations  should  more  directly 
acknowledga  the  limited  role  and 
shortcomings  of  the  listings. 

Response.  We  did  not  adopt  the 
comment.  As  we  discuss  below  with 
regard  to  th(<  comments  <  >n  functional 
equivalence  (final  §  416. 326a),  the 
Supreme  Court  made  these  statements 
in  the  context  of  examin  ng  the 
propriety  of  a  listings-only  test  of 
disability  for  children.  Tie  point  of  the 
analysis  was  to  show  why  we  could  not 
establish  a  standard  of  ccmparable 
severity  by  confining  oui  adjudication 
to  the  listings,  and  why  we  were 
required  to  devise  another  step  beyond 
the  listings  n  order  to  sa  .isfy  the 
comparable  severity  standard  in  the 
statute.  The  Court  did  net  state  or  even 
imply  that  v/e  should  alter  the  method 
of  adjudication  at  the  listings  step,  or 
that  we  sho  lid  be  required  to 
acknowledge  any  shortcomings  of  the 
listings.  (As  we  explain  later,  we  did 
improve  ou'  method  of  adjudication 
under  the  li  >tings  in  an  effort  to  improve 
our  entire  d.sability  evaluation  process 
for  children  even  though  this  was  not  a 
requiremen  of  the  Zeblev  decision.) 


Moreover,  based  on  our  operating 
experience  since  implementing  the  prior 
rules,  we  do  not  believe  that  it  is 
necessary  to  "encourage"  the  use  of  the 
functional  equivalence  pohcy;  our 
adjudicators  are  well  aware  of  its 
existence  and  how  to  apply  it. 

Comment:  Three  commenters  called 
on  us  to  update  the  Listing  of 
Impairments  for  children's  disabilities, 
noting  that  the  listings  for  some 
conditions  are  already  out-of-date,  that 
others  are  incomplete,  and  that  others 
are  lacking.  One  commenter  stated  that 
the  current  listings  did  not  include  fetal 
alcohol  syndrome  (FAS),  acquired 
immunodeficiency  syndrome  (AIDS),  or 
human  immunodeficiency  virus  (HTV) 
infection  that  is  not  AIDS.  Another 
commenter  said  that  the  listings  did  not 
include  AIDS,  Down  syndrome, 
muscular  dystrophy,  infant  drug 
dependency  and  FAS.  One  commenter 
pointed  out  that  the  Supreme  Court  had 
stated  that  the  listings  did  not  include 
spina  bifida.  110  S.Ct.  at  893,  n.l3.  This 
commenter  said  that  the  rules  should  be 
amended  to  provide  an  expedited 

ftrocedure  for  making  additions  to  the 
istings.  The  commenter  suggested  that 
such  a  procedure  might  be  established 
by  providing  in  the  preamble  to  the 
listings  that  "the  Secretary,  or  the 
Secretary's  delegate  may,  in  his  or  her 
discretion,  add  to  the  listing  in  concert 
with  a  petition  by  interested  public 
citizens  or  groups."  Another  commenter 
called  for  a  formalized  mechanism  to 
review  and  modify  listed  impairments 
based  on  current  medical  knowledge, 
.stating  that  such  an  approach  would  be 
consistent  with  the  current  rules,  which 
say  that  the  listings  are  not  intended  to 
be  self-limiting. 

Response:  We  have  not  adopted  these 
comments.  We  are  in  the  process  of 
revising  the  listings  for  both  children 
and  adults;  however,  these  revisions  go 
far  beyond  the  ambit  of  the  present  rules 
and  will  be  proposed  through  normal 
Administrative  Procedure  Act  (APA) 
rulemaking  procedures.  We  have 
published  final  revisions  of  both  the 
multiple  body  system  listings,  which 
includes  Down  syndrome,  FAS.  and 
other  such  disorders,  and  the  childhood 
mental  listings  (55  FR  51204  and  51208, 
December  12, 1990).  We  have  also 
published  NPRMs  proposing  to  update 
the  listings  for  endocrine  and  multiple 
body  system  disorders  and  to  add  rules 
for  the  evaluation  of  immune  system 
disorders,  including  human 
immunodeficiency  virus  (HIV)  infection 
(56  FR  65702,  December  18, 1991).  adult 
mental  disorders,  which  may  be 
applicable  to  children  in  certain 
circumstances  (56  FR  33130,  July  18, 
1991),  the  respiratory  listings,  including 
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the  childhood  asthma  listing  (56  FR 
52231.  October  18. 1991).  and  the 
cardiovascular  listings,  including  the 
childhood  listings  (56  FR  31266.  July  9. 
1991).  We  have  also  pubhshed  in  the 
Federal  Register,  Social  Security  Ruling 
91-8P,  which  addresses  our  procedure 
for  the  evaluation  of  HIV  infection  and 
specifically  addresses  the 
manifestations  of  the  infection  in 
children  (56  FR  65498.  December  17, 
1991). 

At  the  time  we  received  the  comments 
about  Down  syndrome  and  FAS,  there 
were  specific  listings  for  both 
impairments,  in  Listing  110.06  (for 
Down  syndrome)  and  Listing  110.07  (for 
FAS).  The  second  paragraph  of  section 
110.00A.2.  of  the  listings  explains  that 
FAS  is  an  example  of  an  impairment 
that  should  be  evaluated  under  Listing 
110.07;  by  inference,  we  also  include 
infant  drug  dependencies  under  that 
listing.  (See  55  FR  51204.  December  12. 
1990.)  Although  the  diagnosis  of 
"muscular  dystrophy"  is  not 
specifically  stated  in  the  listings.  Listing 
110.06.  "Motor  dysfunction  due  to  any 
neurological  disorder."  describes  the 
impairment.  Similarly,  our  listings 
(though  not  using  the  exact  name) 
actually  have  long  included  spina  bifida 
at  Listing  111.08,  mpningomyelocele. 
which  is  the  technical,  anatomical 
description  of  what  can  be  a  serious, 
Usting-level  result  of  spina  bifida. 

Finally,  we  do  have  a  formal 
mechanism  for  updating  the  listings, 
and  our  mechanism  is  consistent  with 
what  the  commenter  recommended  we 
do. 

Comment:  One  commenter  observed 
that  "the  individual  condition  listings 
carry  some  elements  of  physical 
functioning;  however,  they  provide  no 
generic  view  of  physical  disability  nor 
are  they  consistent  across  condition 
groups.  A  person  with  less  disability 
may  be  determined  eligible  because  of 
the  idiosyncracies  of  one  specific 
disease  compared  to  another  "  Another 
commenter  recommended  that,  to 
facilitate  functional  equivalence 
determinations,  all  the  childhood 
Ustings  be  revised  to  include  both 
medical  and  appropriate  functional 
considerations,  as  was  done  with  the 
mental  disorders  listings  in  112.00  of 
the  Listing  of  Impairments. 

Response:  Although  the  first  comment 
was  not  entirely  clear,  we  believe  that 
the  commenter  was  saying  that  some 
Ustings  have  criteria  that  are  less  severe 
than  the  criteria  in  other  listings,, 
especially  among  the  physical  listings. 
Although  it  might  be  debated  whether 
such  comparisons  are  possible  or  even 
necessary,  any  differences  are 
insignificant  because  a  claimant  may  be 


found  disabled  using  the  policy  of 
functional  equivalence,  and  because 
there  is  another  step  beyond  the  listings 
step  at  which  children  whose 
impairments  do  not  meet  or  equal 
listings  can  still  establish  that  they  are 
disabled.  However,  as  we  revise  each  of 
the  listings  sections,  we  will  consider 
including  appropriate  functional 
considerations,  as  suggested  by  the 
second  commenter. 

Section  416.924(g)— Basic 
Considerations 

Comment:  One  commenter  wanted  to 
know  the  meaning  of  statements  in  the 
preamble  and  in  §416.924a(b)  of  the 
prior  rules  (final  §  416.924(g))  with 
regard  to  determining  the  validity  and 
reliability  of  formal  testing.  The 
commealer  quoted  preamble  language 
("•  •  *  the  results  of  standardized 
testing  should  be  consistent  with  the 
remainder  of  the  record  •  "  * "  (56  FR 
at  5538))  and  asked  whether  it  means 
that  if  the  child  appears  to  be 
functioning  at  a  level  higher  than  the 
score  would  suggest,  SSA  will  disregard 
the  scores. 

Response:  We  do  not  disregard  any 
test  scores  that  we  receive  in  a  child's 
claim.  We  believe  the  meaning  of  final 
§  416.924(g) — which  is  also  nearly 
identical  to  language  in  112.00D  of  the 
childhood  mental  listings — is  clear.  It 
says,  in  pertinent  part,  that  "•  •  •  any 
discrepancies  between  formal  test 
results  and  your  customary  behavior 
and  daily  activities  should  be  duly 
noted  and  resolved."  We  do  not 
disregard  any  relevant  medical  or 
nonmedical  evidence,  including  test 
scores,  but  neither  do  we  disregard 
apparent  conflicts  in  the  record  when 
we  consider  that  evidence  in 
conjunction  with  the  rest  of  the 
evidence.  We  take  whatever  steps  are 
necessary  (e.g..  recontact  with  the 
testing  source  for  input  on  the  validity 
of  the  test  scores,  or  recontact  with  other 
medical  or  nonmedical  sources  to  find 
out  more  about  the  child's  actual  ability 
to  function)  to  determine  whether  there 
really  is  a  conflict,  and  to  resolve  the 
issue. 

Comment:  Three  commenters  noted 
that  although  the  proposed  final  rules 
show  an  appreciation  of  the  importance 
of  obtaining  information  about  a  child's 
functioning  from  nonmedical  sources 
such  as  parents,  teachers,  and  other 
caregivers,  the  regulations  do  not 
require  us  to  obtain  records  from  these 
sources.  The  commenters  feared  that 
unless  we  explicitly  acknowledge  this 
responsibility  in  regulations  and  give 
instructions  for  obtaining  these  records, 
we  may  not  fully  develop  the  child's 
claim.  One  of  the  commenters  was 


particularly  concerned  that  the 
regulation  does  not  strongly  recommend 
that  adjudicators  obtain  details  on  the 
child's  heehh  from  the  child's  personal 
physician;  the  commenter 
recommended  that  we  include  a 
provision  requiring  the  use  of  this 
information.  Amending  language  on 
these  issues  was  suggested  for 
§  416.924a(b)(2)  of  the  prior  rules 
(§  416.924(g)(2)  in  these  final  rules). 

Response:  Final  §  416.924(g)  clearly 
states  that  we  will  consider  nonmedical 
evidence  in  any  case  in  which  it  is 
relevant.  Because  a  significant  number 
of  children  are  found  to  be  disabled 
based  solely  on  medical  evidence,  it  is 
not  necessary  to  require  the 
development  of  nonmedical  evidence  in 
all  cases.  We  did  not  adopt  the  comment 
that  we  should  add  language  to  these 
rules  requiring  our  adjudicators  to 
obtain  evidence  from  the  child's  treating 
physician  because,  shortly  after  the 
close  of  the  comment  period  for  these 
rales,  we  pubUshed  final  rules  in  the 
Federal  Register  which  accomplish  the 
same  goal.  Pursuant  to  §  416.912(d)  of 
the  final  rules,  "Standards  for 
Consultative  Examinations  and  Existing 
Medical  Evidence."  published  on 
August  1. 1991  (56  FR  36932).  we  will 
make  every  reeisonable  effort  to  develop 
a  complete  medical  history  for  at  least 
the  12  months  preceding  the  month  in 
which  the  application  is  filed,  before  we 
make  a  determination  that  a  child  is  not 
disabled. 

Section  416.924a — Age  as  a  Factor  of 
Evaluation  in  Childhood  Disability 

Comment:  Three  commenters 
recommended  that  we  replace  the  last 
clause  of  §  416.924b(b)  of  the  prior  mles 
(final  §416. 924a(b)>— "however,  we  will 
not  apply  these  age  categories 
mechanically  in  borderline 
situations" — with  different  language. 
One  commenter  suggested  that  we  use 
language  from  the  preamble  which 
would  remove  the  reference  to 
"borderline  situations"  and  emphasize 
that  each  case  must  be  evaluated  on  its 
own  merits.  The  other  two  commenters 
echoed  these  comments  but  suggested 
their  own  replacement  language.  One 
commenter  thought  that  rigid"- 
application  of  the  age  categories  carried 
the  greatest  risk  of  any  provision  in' the 
childhood  disabifity  rules  of  being 
mechanically  applied,  which  would 
work  to  the  detriment  of  at  least  some 
children. 

Response:  We  responded  to  the 
comments  by  deleting  the  statement  and 
in  the  general  reorganization  of  the 
rules. 

The  clause  in  §  416.924a(b)  of  the 
prior  rules  was  almost  identical  to  the 


last  sentence  of  §  416.963(a),  the  rule 
setting  out  the  adult  age  categories,  the 
langxiage  of  which  we  had  adopted  for 
consistency.  However,  we  emphasize  in 
these  rules  that  the  age  categories  in  the 
childhood  rules  have  a  different 
purpose  than  the  age  categories  in  the 
adult  rules.  In  the  adult  rules, 
assignment  to  a  particular  age  category 
can  be  dispositive  of  the  issue  of 
disability.  This  is  because,  under  the 
medical/vocational  rules  and  guidelines 
in  appendix  2  to  subpart  P  of  part  404, 
it  is  possible  for  an  adult  who  is  in  a 
lower  age  category  (e.g.,  a  "younger 
individual,"  aged  49)  to  be  found  not 
disabled,  while  another  adult, -with  the 
same  residual  functional  capacity, 
education,  and  work  experience  but 
who  has  reached  the  next  age  level  (e.g., 
a  person  who  is  50  years  old  and, 
therefore,  "closely  approaching 
advanced  age")  might  be  found 
disabled. 

The  childhood  regulations,  however, 
do  not  contain  rules  like  those  for  adults 
in  appendix  2.  The  childhood  age 
categories  function  as  descriptive 
devices;  that  is,  they  are  a  convenient 
way  for  us  to  describe  functioning  and 
the  kinds  of  evidence  we  would  expect 
to  need  for  children  of  different  ages  (in 
§  416.924d),  and  to  set  down  guidelines 
for  determining  disability  (in 
§416.924e).  Moreover,  all  of  the 
guidelines  in  final  $  416.924e  regarding 
what  may  constitute  a  disability  in  the 
different  age  categories  are  set  at  the 
same  level  of  severity;  they  merely  use 
different  descriptors  to  describe  age- 
appropriate  assessments  of  disability. 
Therefore,  there  is  no  disadvantage  (or 
advantage)  to  a  child's  being  "assigned" 
to  one  age  category  or  another. 

We  believe  that  the  general 
reorganization  of  the  final  rules  also 
makes  this  clear.  By  moving 
§  416.924a(c)  of  the  prior  rules,  'Terms 
used  to  describe  functioning,"  into  final 
§  416.924b.  "Functioning  in  children." 
we  have  incorporated  into  the  basic 
rules  on  the  assessment  of  functioning 
in  children  the  principle  that  the 
various  descriptors  of  functioning 
(activities  of  daily  living,  developmental 
milestones,  etc.)  can  be  used  across  age 
categories  where  appropriate.  Thus,  for 
example,  the  final  rule  at 
§  416.924b(b)(3)  on  the  assessment  of 
functioning  provides  that,  "(olrdinarily, 
activities  of  daily  living  are  the  most 
important  indicators  of  functional 
limitations  in  children  aged  3  to  16, 
although  they  may  be  used  to  evaluate 
children  yoimger  than  age  3."  This  is 
also  a  basic  principle  in  the  listings  that 
use  age  categories.  For  instance,  in  the 
preamble  to  the  final  publication  of  the 


childhood  mental  disorder  listings,  we 
stated: 

This  is  not  tc  say  that  children  who 
are  older  than  '  cannot  be  found  to  have 
an  impairment  which  is  equal  to  the 
severity  of  Hsti  ig  112.12.  Ac  we 
emphasize  thrcughout  these  responses, 
any  child  who  does  not  have  a  listed 
impairment  can  still  be  found  disabled 
if  he  or  she  has  an  impairment  or 
combi.nation  of  impairmentr.  that  is 
equivalent  to  a  ly  listed  impairment. 
Children  older  than  1  whose 
impairment  nunifestations  are  identical 
or  sufficiently  r-imilar  to  the 
requirements  of  112.12  could,  in  certain 
situations,  be  evaluated  using  the  new 
lisUng(55FRat51227). 

The  reason  v  e  did  not  adopt  the 
suggestion  to  incorporate  our  language 
from  the  preanrble  to  the  prior  rules  is 
that  it  still  implies  that  assignment  to  a 
particular  age  category  can  somehow 
matter  in  the  u  timate  decision  of 
disability.  On  balance,  vre  think  that  the 
better  course  o '  action  is  to  delete  the 
idea  and  reorganize  the  rules,  as 
discussed  above. 

Comment:  Time  commenters  objected 
to  the  provision  in  §416.924b(c)  of  the 
prior  riiles  (fin;il  §  416.924a(c)).  That 
section  states  Liat  we  compute  a 
corrected  chronological  age  for 
premature  children  until  the 
prematurity  is  lo  longer  considered  a 
significant  factor,  generally  around  age 
2.  The  commer.ters  argued  that  the 
provision  appears  contrary  to  the 
statute.  They  s-iid  that,  altf  ough  a 
pediatrician  m  ly  need  to  adjust  a  child's 
chronological  { ge  to  determine  whether 
a  developmental  delay  is  permanent,  the 
law  does  not  require  that  a  child  have 
a  permanent  impairment  in  order  to 
establish  disab  lity.  The  cc  mmenters 
also  thought  that  using  an  adjusted  age 
could  result  in  incorrect  d  sability 
determinations .  They  gave  an  example 
of  an  18-month -old  child,  'x)m  10  weeks 
prematurely  ard  with  mild  mental 
retardation,  wf  o  would  be  found  to 
have  an  impairment  that  meets  the 
childhood  mertal  disorde*  listings  if  she 
were  found  to  \ye  functioning  at  less 
than  V3  of  her  c  hronological  age  in  two 
of  the  paragraph  B  criteria  of  Uje 
childhood  mertal  disorde-  listings  (i.e., 
if  she  were  fun  ::tioning  at  a 
chronological  £ge  of  12  months). 
However,  the  CDmmenters  stated  that  if 
we  were  to  adjust  her  chronological  age 
to  correct  for  h  jr  prematuity,  her 
"adjusted"  age  would  be   5*/^  months 
and  she  would  not  meet  tie  listing 
criteria. 

The  commerters  also  thought  that 
correcting  a  ch  Id's  chron  ^logical  age 
denies  childrei  who  wen  premature  an 
individualized  assessmer  t  of  their 


impainoects.  although  they  did  not 
explain  why  they  thought  tliis. 

'Two  of  the  commenters  submitted  . 
identical  recommendations  for  language 
changes  to  §416.924b(c)(3)(i)  of  the 
prior  rules  (final  §  416.924a{c){2){i)). 
The  changes  would  have  indicated  that 
we  correct  chronological  age:  (1)  Only 
when  there  is  a  question  whether  any 
delay  was  caused  "solely"  by 
prematurity  that  is  expected  to  resolve; 
(2)  only  in  the  first  year  of  life,  and  (3) 
only  when  we  cannot  separate  out  other 
causes  for  the  delay.  The  suggested 
provision  would  also  have  provided  for 
the  payment  of  benefits  retroactive  to 
the  date  of  application  if  it  later 
developed  that  a  disabling  condition 
was  present.  In  a  similar  vein,  the  third 
commenter  recommended  that  if  we 
were  to  use  a  corrected  chronological 
age  at  all.  we  should  limit  it  to  the  first 
year  of  life  and  only  when  we  caiuiot 
identify  specific  medical  or  genetic 
causes  for  the  delay. 

Response:  We  partially  adopted  the 
comments.  We  believe  the  commenters 
misunderstood  both  our  intent  and  how 
the  rules  function,  but  we  believe  that 
the  prior  rule  can  be  made  clearer.  It  is 
not  our  intention  in  adjusting  a 
premature  child's  chronological  age  to 
determine  whether  a  child  has  a 
"permanent  impairment."  nor  is  that  the 
purpose  of  such  an  adjustment  in 
pediatric  practice.  Pediatricians  adjust  a 
premature  child's  chronological  age  in 
order  to  make  the  results  of  their 
evaluations  more  valid  and  predictable. 
Such  an  adjustment  is  also  more  useful 
in  planning  treatment  or  intervention, 
and  in  the  pediatricians'  discussions 
with  parents  about  a  child's  possible 
developmental  delays.  A  pediatrician 
must  be  certain  that  a  child  is 
progressing  physically  and  mentally 
according  to  an  expected  developmental 
channel. 

In  the  case  of  a  premature  child,  it  is 
necessary  to  consider  the  child's 
gestational  age  at  birth  in  order  to  know 
whether  the  child  is  progressing  within 
a  normal  range  of  development  given 
his  or  her  gestational  age  at  birth.  If. 
given  the  child's  adjusted  chronological 
age  (i.e..  adjusted  for  gestational  age  at 
birth),  the  child's  progress  is  not  within 
a  normal  expected  range,  the 
pediatrician  then  must  consider  ongoing 
monitoring  of  the  child's  development 
and  provision  of  intervention  services. 
For  example,  infants  usually  arc  able  to 
turn  their  bodies  from  a  supine  to  a 
prone  position  by  3  or  4  months  of  age. 
If  a  child  who  was  bom  2  months 
prematurely  cannot  do  that  at  a 
chronological  age  of  4  months,  the 
adjustment  of  the  child's  chronological 
age  to  2  months  lets  the  physician  and 
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parents  know  that  there  is  no  cause  for 
concern  at  that  time.  If.  on  the  other 
hand,  the  same  child  at  a  chronological 
age  of  6  months  could  not  turn  her  body 
to  a  prone  position,  there  would  be 
cause  for  concern  because  the  child's 
adjusted  chronological  age  would  be  4 
months,  an  age  at  which  the  infant 
would  be  expected  to  be  able  to  perform 
that  developmental  skill. 

Our  reasons  for  adjusting  a  premature 
infant's  chronological  age  are  similar  to 
those  of  pediatricians.  We  need  to  know 
if  a  child's  functioning  at  the  time  of  our 
evaluation  is  age-appropriate  or  whether 
the  child  is  not  functioning  in  the  way 
we  would  expect,  a  sign  of  impairment- 
related  limitation.  In  the  case  of  a 
premature  infant,  the  only  way  to 
ensure  tliat  our  evaluation  of  the  child's 
functioning  is  valid  is  to  take  into 
consideration  the  child's  gestational  age 
at  birth,  and  to  adjust  accordingly  our 
idea  of  what  is  age-appropriate  for  that 
infant. 

We  must  also  point  out  that  in  many 
instances  we  do  not  have  to  compute  a 
child's  adjusted  chronological  age  and 
reinterpret  the  evidence  in  terms  of  that 
adjustment.  This  is  because  the 
adjustment  is  made  by  the  treating 
physician  or  psychologist  (or  consulting 
physician  or  psychologist)  when  he  or 
she  evaluates  test  results  for  assessing  a 
child's  development.  The  medical 
source  would  record  the  child's 
chronological  age.  the  date  of  testing, 
the  child's  adjusted  age  at  the  time  of 
testing,  and  the  child's  performance 
within  a  range,  or  at  a  level  of 
functioning  in  various  areas  (e.g..  motor, 
social).  If  the  treating  or  consultative 
source's  report  is  not  clear  about 
whether  the  child's  prematurity  has 
been  taken  into  consideration,  we  will 
recontact  the  source  to  ask  that 
question,  pursuant  to  §  416.912(e)  of  our 
regulations.  (See,  "Standards  for 
Consultative  Examinations  and  Existing 
Medical  Evidence,"  56  FR  at  36963.) 

However,  we  agree  with  the 
commenters  to  some  extent  that  it  is  not 
always  appropriate  to  adjust  a  child's 
age  between  the  ages  of  1  and  2.  Within 
pediatric  practice,  there  is  general 
agreement  that  a  premature  child's  age 
should  be  adjusted  up  to  12  months  of 
age  for  the  purpose  of  evaluating  either 
development  or  linear  growth,  because 
it  is  very  difficult  in  the  first  year  of  a 
child's  life  to  differentiate  the  effects  of 
prematurity  from  the  effects  of  any 
possible  underlying  impairment.  It  is 
also  generally  agreed  that  for  the 
purpose  of  evaluating  development,  a 
child's  age  need  not  be  adjusted  after  24 
months  of  age  because  by  that  time  a 
premature  child  should  have  "caught 
up"  in  terms  of  achieving 


developmental  milestones.  When  a 
premature  child  is  still  exhibiting 
significant  developmental  delays  at  24 
months,  it  is  more  clearly  discernible 
that  those  delays  are  attributable  to  an 
identifiable  disordc.  V.'i J.iii  the  period 
between  12  to  24  months  of  age. 
however,  pediatric  practice  varies  as  the 
pediatrician  sorts  out  developmental 
effects  that  may  still  be  attributable  to 
prematurity  from  those  that  may  be 
attributable  to  a  medically  determinable 
impairment.  During  this  period, 
pediatricians  may  make  a  full 
adjustment  of  age  (e.g.,  deducting  10 
weeks  from  a  child's  chronological  age 
if  the  child  was  bom  10  weeks 
prematurely),  or  only  a  partial 
adjustment  (e.g.,  deducting  5  weeks 
from  a  child's  chronological  age  if  the 
child  was  bom  10  weeks  prematurely), 
or  no  adjustment  at  all. 

In  cases  of  developmental  delay, 
whether  or  not  an  adjustment  of 
chronological  age  is  made  during  the 
period  between  12  and  24  months  of  age 
depends  upon  clinical  judgment  about 
many  qualitative  factors  concerning  the 
child's  development  and  the  severity  of 
the  child's  developmental  delays.  The 
more  significant  the  developmental 
delays,  the  more  likely  it  is  that  no 
adjustment  or  only  partial  adjustment 
would  be  made,  because  the  observable 
delays  are  more  likely  to  be  the  result 
of  underlying  impairment  rather  than  of 
prematurity.  For  instance,  in  the 
example  provided  by  all  three 
commenters  about  the  18-month-old 
child  with  mild  mental  retardation  (i.e., 
mental  retardation  with  an  IQ  in  the  60 
to  70  range),  it  is  not  necessarily  the 
case  that  a  pediatrician  (whether 
treating,  consultative,  or  reviewing) 
would  fully  adjust  the  chronological  age 
of  the  child.  Many  factors  would  have 
to  be  considered.  For  example, 
manifestations  of  delay  in  more  than 
one  area  of  functioning,  as  indicated  in 
the  example,  tend  to  suggest  that  the 
child  is  experiencing  the  global  effects 
of  the  medically  determinable 
impairment  rather  than  of  prematurity. 
Therefore,  the  clinician  would  have  to 
consider  the  particular  nature  and 
severity  of  the  medical  impairment(s) 
and  the  child's  delays  in  order  to 
determine  whether  full,  partial,  or  no 
adjustment  of  age  would  be  appropriate. 
We  must  also  add  again  that  the 
example  submitted  by  the  three 
commenters  seemed  to  assume  that  the 
child  had  to  have  an  impairment  that 
met  the  listings  in  order  to  be  found 
disabled;  this,  of  course,  is  not  the  case 
under  the  new  rules. 

Given  the  foregoing  discussions  and 
the  comments,  we  have  revised  the  mles 
to  indicate  more  clearly  that  when 


assessing  either  development  or  linear 
growth  in  premature  children,  we  will 
make  a  full  adjustment  for  chronological 
age  until  age  1:  thereafter,  in  cases 
involving  developmental  delay  and 
until  prematurity  is  no  longer  a  factor 
(generally,  around  age  2),  we  will  decide 
whether  to  make  an  adjustment  and,  if 
so,  the  extent  of  the  adjustment  to  be 
made.  Our  decision  will  be  based  on 
judgment,  informed,  of  course,  by  the 
individual  facts  of  the  case,  including' 
any  treating  source  opinion  on  the 
matter.  Even  though  it  is  not  the  exact 
approach  the  first  two  commenters 
suggested,  we  believe  that  it  is  fair, 
consistent  with  standard  pediatric 
practice,  and  administratively  feasible. 
We  did  not  adopt  the  first  two 
commenters"  suggestion  that,  when  we 
have  made  an  unfavorable  decision  in  a 
case,  we  should  provide  benefits 
retroactive  to  the  date  of  the  original 
application  if  we  later  determine  that  a 
disabling  impairment  was  present. 
However,  the  rules  for  reopening  in 
§§416.1487  to  416.1493  would  still  be 
applicable  should  the  claimant  reapply. 
In  addition,  the  claimant  has  the  right 
to  appeal  an  adverse  determination  in 
accordance  with  our  regulations. 
Comment:  A  number  of  people 
submitted  the  same  comment,  asking  us 
to  delete  §416.924b(d)(3)  of  the  prior 
mles.  The  commenters  thought  that  the 
paragraph  stated  we  would  make 
assumptions  about  a  child's 
"adaptability"  based  on  age  without 
individualized  consideration  of  the 
effects  of  the  child's  impairments.  Most 
of  the  commenters  said  that  it  is  not  true 
that  every  child  benefits  from  increased 
adaptability  as  he  or  she  grows  older. 
Some  commenters  said  that  older 
adolescents  may  experience  a  variety  of 
impairments  that  may  render  their 
functioning  similar  to  that  of  younger 
children,  and  make  any  transition  into 
the  adult  workplace  exceedingly 
difficult.  Advocates  of  children  with 
severe  physical  impairments  (e.g., 
cerebral  palsy,  spina  bifida)  were 
concerned  that  the  general  guidance  in 
§  416.924b(d)(3)  of  the  prior  rules  might 
be  applied  as  a  presumption  in  the  case 
of  adolescents  whose  impairments  only 
exacerbate  the  difficulty  of  assimilation 
into  adult  society  as  they  grow  older. 
The  commenters  said  that  evaluation  of 
a  child's  adaptation  to  his  or  her 
impairment(s)  and  ability  to  function 
age-appropriately  must  consider  the 
nature  of  the  child's  impairment(s). 
when  the  impairment(s)  began,  and  how 
it  affects  the  particular  child. 

Two  commenters  perceived  the 
provision  as  a  "double-counting"  of  the 
factor  of  age  in  the  case  of  older 
adolescents.  That  is,  they  thought  we 
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cr.ake  a  general  presumption  of 
increased  adaptability  due  to  the 
adolescent's  age  in  addition  to 
considering  the  child's  age  as  a  factor  in 
the  individualized  functional 
assessment  (i.e.,  in  terms  of  the  child's 
performance  of  age-appropriate 
activities  of  daily  living). 

Two  commenters  also  recommended 
the  deletion  of  the  last  sentence  in 
S  416.924b(d)(2)  of  the  prior  rules: 
"Generally,  the  more  global  effect  of 
these  kinds  of  impairment  on 
development  diminishes  with  ^ 

increasing  age." 

Response:  We  disagree  with  the 
commenters,  but  we  have  clariBed  final 
§  416.924a(d)  in  response  to  the 
comments.  We  believe  that  it  is  a  well- 
established  and  widely  accepted 
principle  that,  given  the  nature  of  child 
development,  impairments  that  occur 
during  the  early  developmental  period 
generally  have  a  more  pervasive  impact 
on  a  child's  functioning  than  those  that 
occur  later  in  life. 

We  did  not  intend  the  statement  of 
this  general  truth,  however,  to  obscure 
the  fact  that  adaptability  to  an 
impairment  is  a  highly  individual 
matter  regardless  of  one's  age.  For  this 
reason,  we  evaluate  an  older 
adolescent's  impairment(s)  in  the  same 
manner  that  we  evaluate  all  other 
children's  impairments:  We  consider 
those  activities,  skills,  and  behaviors 
that  are  appropriate  for  children  of  the 
same  age.  It  is'also  certainly  true  that 
adolescents  may  experience  serious 
functional  limitations  resulting  from 
developmental,  degenerative,  or 
traumatic  impairments,  ns  well  as  other 
impairments  with  onset  later  in 
childhood.  Therefore,  we  do  not 
"presume"  that  an  older  child  is  better 
able  to  adapt  to  his  or  her  impairment 
than  a  younger  child;  we  evaluate  each 
case  on  its  own  facts. 

To  make  this  policy  clearer,  we  have 
revised  the  opening  sentences  of 
§  416.924b(d)  of  the  prior  rules  (final 
§  416.924a(d)),  and  added  a  new 
§  416  924a(d)(l),  both  of  which  explain 
that  these  guidelines  apply  to 
determinations  of  disability,  not  to  the 
assessment  of  functioning  itself.  New 
paragraph  (d)(1)  explains  that  we 
recognize  that  how  a  child  adapts  to  an 
impairment(s)  depends  on  many  factors, 
including  the  nature  and  severity  of  the 
impairment(s),  the  child's  temperament, 
adult  intervention,  and  the  child's  age  at 
onset.  We  then  explain  thot  "adapting  to 
an  impairment"  means  the  child's 
ability  to  learn  skills,  habits,  or 
behaviors  that  allow  the  child  to 
compensate  for  the  impflirment{s)  and  to 
function  as  well  as  possible  despite  the 
impainnent(s).  Finally,  we  explain  that 


our  disability  c'etermina:ion  will 
consider  how  the  child  has  adapted  to 
the  impairmenUs)  and  how  well  the 
child  is  functicnlng,  considering  all 
appropriate  factors. 

tomment:  Several  commenters 
thought  that  the  principie  in 
§  416.'924b(d)  c  f  the  prior  rules  was  not 
legal.  The  comTienters  said  that  the 
statute  allows  is  to  con^der  an  adult's 
age  when  determining  disability,  but 
that  the  law  has  no  similar  provision  for 
children. 

i?esponse.  VSe  disagree  with  the 
comments.  Tho  Act  doe5  not  preclude 
consideration  of  age  in  childhood 
claims.  Indeed,  as  we  hcve  already 
stated  at  the  bf  ginning  of  this  preamble, 
the  statute  statas  very  li'tle  about  what 
the  standard  o  disability  for  children 
should  be,  onl  /  that  a  ciild's 
impairment(s)  should  ba  of  "comparable 
severity"  to  an  impairment(s)  that 
would  disable  an  adult.  Because  the 
statutory  stancard  is  ona  of 
comparability  ;o  the  ad  jU  standard,  we 
believe  that  consideration  of  age  is 
permissible  under  the  hw. 

Comment:  Several  connmenters 
discussed  wheiher  the  :iew  rules  set  a 
higher  standar  i  of  disability  for  older 
adolescents.  Five comnenters,  in 
identical  language,  said  that  the  rule 
might  be  consi  jered  a  higher  standard 
and,  therefore,  be  misapplied.  One 
commenter  said  that  th3  provision 
violates  the  sp  rit  of  ZeWey  because  it 
sets  a  higher  standard  cf  disability  for 
older  adolescents.  Finally,  one 
commenter  said  that  wo  treat  16-18- 
year-olds  as  if  .hey  were  already 
younger  adults,  subject  to  SSA's  adult 
claimant  ruies.  The  conmenter  said  that 
we  were  n^quired  to  do  a  full  analysis 
of  the  child's  functioning,  using  the  five 
functional  domains. 

Response:  We  disagree  with  these 
comments.  We  do  not  evaluate  the 
disability  claims  of  older  adolescents 
using  a  higher  standard  than  we'use  for 
younger  children,  nor  do  we  believe  that 
the.se  rules  disadvantage  older 
adolescents.  Our  rules  recognize  that 
adolescents  begin  activities  that  prepare 
them  for  the  worid  of  vvork,  and  that 
these  activities  m.ay  oc::ur  both  in  and 
outside  of  school.  Specifically,  with 
regard  to  older  sdolesrcnts.  the 
definition  of  disability  m  §  415.924(a)(3) 
recognizes  that  the  functional  abilities, 
skills,  and  behf  viors  that  are  age- 
appropriate  for  le-to-lS-year-olds  are 
those  that  are  a  so  age-appropriate  for 
18-year-oIr!s,  in.,  those  capacities  that 
allow  a  person  ;o  funcion  in  the  adult 
world.  Final  §^16.924a(d)  provides 
more  detail  to  t  le  basi :  deBnition.  We 
have  established  a  nev  §416.924a(d)(4) 
for  adolescents,  which  clarifies 


prin'-iples  from  the  basic  definition  of 
disability  in  §  416.924(a){3)  and  in 
§416.924b{d)  of  the  prior  rules,  and 
adopts  language  from  our  manual 
instructions.  In  new  subparagraph 
(d){4)(ii)  we  clarify  our  policy  that. 
inasmuch  as  age-appropriate 
functioning  for  an  older  adolescent  is 
also  that  of  an  18-year-oId,  the  disability 
determination  for  an  older  adolescent 
must  be  consistent  with  the  disability 
determination  we  would  make  for  an 
18-year-old  with  the  same  functional 
limitations.  Thus,  final  §  416.924€(d) 
further  describes  the  work-related 
mental  and  physical  functions  that  we 
evaluate  for  older  adolescents. 

We  also  do  not  believe  that  the  rules 
violate  the  letter  or  spirit  oi  Zebley.  As 
required  by  the  Supreme  Court's 
decision,  the  rules  provide  older 
adolescents  an  additional  adjudicative 
opportunity  beyond  the  listings  step  to 
demonstrate  they  are  disabled, 
comparable  to  the  opportunity  which  is 
given  adults.  Our  experience  has  shown 
that  the  rules  have  not  been  misapplied. 

Finally,  we  do  not  apply  SSA's  adult 
claimant  rules  to  the  claims  of  older 
adolescents.  Older  adolescents  receive 
the  same  kind  of  individualized 
functional  analysis  as  all  other  children 
under  these  rules.  When  we  perform  an 
individualized  functional  assessment, 
we  draw  a  profile  of  how  an  older 
adolescent  is  functioning  by  considering 
his  or  her  activities  of  daily  living  in  the 
applicable  functional  domains.  We  then 
evaluate  whether  those  activities  are 
age-appropriate.  That  is  the  same 
general  process  by  which  we  evaluate 
the  impainnent(s)  of  a  child  of  any  age. 
For  an  older  adolescent,  once  we  have 
gathered  all  the  information  we  need 
about  the  adolescents  activities  of  daily 
living,  we  construct  a  profile  of  his  or 
her  functioning  in  all  of  the  five 
functional  domains  that  may  be  affected 
by  the  impairment.  Once  that  profile  is 
established,  we  translate  the  functional 
information  that  we  have  into  work- 
related  (and,  therefore,  age-appropriate) 
terms.  The  profile  we  draw  of  the 
adolescent's  physical  abilities  must 
enable  us  to  determine  if  he  or  she  can 
perform  the  basic  physical  demands  of 
at  least  sedentar>'  work.  The  profile  we 
draw  of  the  adolescent's  mental  abilities 
must  also  enable  us  to  determine  if  he 
or  she  can  perform  the  basic  mental 
demands  of  at  least  unskilled  work.  This 
is  not  the  same  determination  we  make 
for  adults:  In  an  adult's  claim,  the 
di.sability  determination  finally 
addresses  whether  the  person  can  do 
past  relevant  work  or  other  work;  a 
disability  determination  in  an  older 
adolescents  claim  does  not  address 
whether  the  child  can  work,  only 
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whether  the  child  can  do  work-related 
physical  and  mental  activities. 

Comment:  One  commenter  said  that  it 
is  important  to  emphasize  that 
§  41P.924b(d)  of  the  prior  rules  provides 
only  guidelines  concerning  the  impact 
of  severe  impairments  on  younger 
children  and  older  adolescents.  It  was 
recommended,  therefore,  that  we  add 
three  sentences  from  the  prior  preamble 
(56  FR  at  5540)  to  the  paragraoh. 

Fesponse:  Although  we  did  not 
incorporate  the  exact  language 
suggested  by  the  commenter.  we 
provided  two  sentences  in 
§416.924a(d)(4)(ii)  which  have  the  same 
meaning.  We  also  believe  that  we  have 
addressed  the  comment  by  adding  final 
§  416.924a(d)(l),  the  new  paragraph  that 
provides  rules  on  how  children  "adapt" 
to  their  impairments. 

Section  416.924b— Functioning  in 
Children 

Comment:  One  commenter  pointed 
out  that  there  were  inconsistencies  in 
§  416.924(a),  §416.924a(c).  and 
§  416  924e(b)  of  the  prior  rules  in  our 
use  of  terms  to  describe  functioning  at 
the  different  age  levels.  The  commenter 
recommended  that  we  make  these 
various  age  category  descriptions 
consistent. 

Response:  We  adopted  the  comment. 
We  agree  that  there  were  some 
unintentional  inconsistencies  in  the 
rules.  For  example.  §  416.924a(c){2)  in 
the  prior  rules.  (§416.924b{b)(2). 
"Developmental  milestones."  in  these 
final  rules)  stated  that  "developmental 
milestones"  are  ordinarily  the  most 
important  indicators  of  impaired 
functioning  in  children  from  birth  until 
the  attainment  of  age  6.  although  they 
might  be  used  to  evaluate  older 
children,  especially  school-age  children. 
However,  §416. 924e(h)(l)  in  the  prior 
rules  ("How  we  describe  functional 
limitations")  appeared  to  stress  the  use 
of  developmental  milestones  only  for 
children  aged  from  birth  to  3  years 
while  §416.924e(c)(2)  in  the  former 
rules  seemed  to  stress  the  use  of 
activities  of  daily  living  in  children  aged 
3  to  6. 

We  have,  therefore,  stated  in 
§  416.924b(b)(2)  in  the  final  rules 
(§  416.924a{c)(2)  in  the  prior  rules)  that 
"failures  to  achieve  developmental 
milestones"  are  ordinarily  "the  most 
important  indicators  of  impaired 
functioning  from  birth  until  the 
attainment  of  age  3.  although  they  may 
be  used  to  evaluate  older  children, 
especially  preschool  children."  This 
revision  makes  §416.924b(b)(2) 
consistent  with  the  guidance  in  final 
§416.924e(b)(l),  the  language  of  which 
we  have  not  changed.  The  revision  also 


makes  both  sections  consistent  with  our 
basic  definition  of  disability  in 
§  416.924(a)(1).  Similarly. 
§416.924b(b)(3)  now  states  that 
"activities  of  daily  living"  are  ordinarily 
"the  most  important  indicators  of 
functional  limitations  in  children  aged  3 
to  16."  but  that  "they  may  be  used  to 
evaluate  children  younger  than  age  3." 
This  makes  the  language  of 
§416.924b(b)(3)  consistent  with  our 
statements  in  §416.924e(b)(2),  which  is 
unchanged,  and  §  416.924(a)(2)  in  the 
basic  definition  of  disability.  We  have 
also  added  a  new  §416.924b(b)(4), 
"Work-related  activities,"  for  children 
aged  16  to  18,  to  be  consistent  with 
§§416.924e(b)(3)  and  416.924(a)(3). 
Finally,  to  reflect  the  addition  of  new 
§  416.924b(b)(4).  we  have  redesignated 
paragraph  (c)(4)  of  the  prior  rules. 
"Domains."  as  paragraph  (b)(5)  in  the 
final  rules;  we  have  also  amended  the 
age  ranges  referred  to  in  the  third 
sentence  of  the  paragraph  to  reflect  the 
foregoing  changes.  In  addition,  we  have 
changed  the  heading  of  final  paragraph 
(b)(5)  to  "Domains  and  Behaviors" 
because  "responsiveness  to  stimuli"  and 
"concentration,  persistence,  and  pace" 
are  not  "domains"  but  "behaviors." 

None  of  these  revisions  is  intended  to 
be  a  substantive  change  from  the  rules 
as  we  originally  published  them;  rather, 
they  clarify  our  intent  so  as  to  prevent 
any  misunderstanding  of  our  policy. 
The  rules  in  final  §4 16.924b(b)  are 
definitions  of  terms  we  use  in  other 
rules.  From  the  outset,  our  primary 
intent  in  including  these  definitions  was 
to  provide  a  common  set  of  terms  for 
use,  with  the  new  rules  and  to  provide 
some  guidance  about  the  kinds  of 
evidence  of  functioning  one  might    ' 
expect  to  find  (or  seek)  for  children  of 
different  ages.  By  using  words  like 
"ordinarily"  and  "although"  in  these 
sections,  our  intent  has  been  to  make 
clear  that  the  terms  we  use  to  describe 
functioning  are  not  meant  to  be  hard- 
and-fast  rules,  but  only  what  we  think 
would  be  the  most  likely  information 
we  would  encounter  in  our  case 
development. 

Comment:  One  commenter  said  that 
the  wording  of  §  416.924a(c)(4)  of  the 
prior  rules  (final  §  416.924b(b)(5))  was 
ambiguous  in  its  use  of  the  phrase 
"development  or  functioning."  This 
commenter  also  believed  that  language 
in  the  preamble  to  the  publication  of  the 
prior  rules  that  explained  the  all- 
inclusive  nature  of  the  domains  and 
behaviors  with  respect  to  children's 
functioning  should  be  included  in  the 
regulations. 

response:  We  adopted  the  comments. 
We  deleted  from  the  first  sentence  of 
final  §416.924b(b)(5)  the  phrase, 


"development  or",  to  emphasize  that 
the  domains  and  behaviors  do.  indeed, 
address  functioning  in  all  children.  We 
added  a  new  fourth  sentence  to  explain 
that  the  domains  and  behaviors  are 
intended  to  include  all  of  a  child's 
functioning,  and  a  new  fiflh  sentence  to 
explain  that  all  effects  of  a  child's 
impairment(s)  on  daily  functioning  will 
be  considered  within  tlie  domains  and 
behaviors. 

Comment:  One  commenter  who  was 
concerned  that  we  do  not  adequately 
provide  for  the  assessment  of  children 
with  physical  impairments,  requested 
that  we  add  to  the  definition  of 
"activities  of  daily  living"  a  sentence 
that  would  indicate  that  activities  of 
daily  living  may  be  more  useful  than 
developmental  milestones  for  evaluating 
children  with  physical  or 
nondevelopmental  impairments. 

Response:  We  believe  that  our 
revisions  to  §416.924b(b)  (2)  and  (3). 
described  in  a  previous  response, 
respond  to  the  comment.  With  these 
changes,  we  now  place  greater  emphasis 
on  "activities  of  daily  living"  for 
children  who  are  at  least  3  years'old.  In 
further  response  to  the  comment,  we 
have  also  revised  the  end  of  the  second 
sentence  of  §  416.924b(b)(2)  to  indicate 
that  surii  activities  may  also  be  used  to 
evaluate  children  who  are  younger  than 
age  3. 

Section  416.924c — Other  Factors  We 
Will  Consider 

Comment  One  commenter 
maintained  that  additional  language  and 
direction  were  needed  to  emphasize  the 
relevance  of  other  factors  not 
enumerated  in  §416.924d  of  the  prior 
rules  (final  §  416.924c).  The  commenter 
said  that,  although  former  §  416.924d(a) 
of  the  prior  rules  (final  §  416.924c(a)) 
states  that  the  enumerated  factors  are 
"some"  of  the  factors  to  be  considered 
in  an  individualized  functional 
assessment  and  "are  not  limited  to"  the 
factors  enumerated,  the  section  does  not 
provide  guidance  about  what  those 
other  factors  might  be.  The  commenter 
thought  it  "clear"  that  there  were  many 
other  factors  that  could  be  considered, 
such  as  allergies  and  environmental 
limitations.  The  commenter  referred  us 
to  a  footnote  in  the  Zebley  decision. 
Zebley,  110  S.Ct.  at  894.  n.l7.  Four 
other  commenters  echoed  this  comment 
in  the  same  or  similar  language, 
suggesting  that  we  add  certain  risk 
factors  to  the  section,  such  as  the  impact 
of  socioeconomic  factors  on 
impairments;  familial  and 
environmental  risks,  including  parental 
problems  due  to  age.  substance  abuse, 
illness,  or  developmental  disability;  and 


effects  of  homelessness.  abuse/neglect, 
and  malnutrition. 

Response:  We  did  not  adopt  the 
comment.  The  first  sentence  of  final 
§  416.924c  states  clearly  that  we  will 
consider  all  factors  that  are  relevant  to 
the  evaluation  of  the  effects  of  a  child's 
impainnent(s)  on  his  or  her  functioning. 
The  third  sentence  of  the  paragraph 
further  states  that  the  factors  described 
in  the  section  are  some,  but  not  all.  of 
the  possible  factors  that  could  be 
considered  in  the  evaluation  of  a  child's 
impairment(s).  We  included  these 
provisions  because  it  would  not  be 
possible  to  identify  every  factor  to  be 
considered  in  the  evaluation  of  every 
child's  claim:  each  claim  presents  a 
unique  profile  of  impairment(s)  and 
factors  tnat  are  particular  to  that  child. 

In  any  case,  we  could  not  add  the 
"factors"  suggested  by  the  commenters. 
Allergies  and  malnutrition  would  never 
be  "other"  factors  because  they  are 
themselves  medically  determinable 
impairments;  to  call  them  "other" 
factors  would  be  incorrect  and 
confusing.  The  other  suggestions 
described  "risk"  factors,  which  we 
cannot  include  in  this  rule  or  any  other, 
as  we  explained  in  the  preamble  to  the 
prior  rules  and  will  explain  in  more 
detail  in  our  response  below  regarding 
the  use  of  risk  factors. 

Finally,  the  first  commenter's 
reference  to  footnote  17  in  the  Zebley 
decision  was  unclear.  The  footnote 
addressed  "the  rigidity  of  the 
Secretary's  listings-only  approach"  and 
mentioned  the  following  factors:  pain, 
side  effects  of  medication,  feeding 
problems,  dependence  on  medical 
equipment,  confinement  at  home,  and 
frequent  hospitalization.  Zebley,  110 
S.Ct.  at  894,  n.l7.  The  Court  also  later 
in  the  footnote  mentioned  "severe 
swelling,  food  allergies  and  fever,"  in  a 
context  which  showed  that  it 
understood  that  these  are  medical 
findings.  Aside  from  the  fact  that  we  no 
longer  employ  a  listings-only  approach, 
our  rules  plainly  consider  all  of  the 
factors  noted  by  the  Court  at  steps  2,3, 
and  4  of  the  sequential  evaluation 
process.  Furthermore,  our  rules 
explicitly  mention  pain  (which  we 
address  in  the  next  three  separate 
comments),  side  effects  of  medication, 
dependence  on  medical  equipment, 
confinement  at  home,  fi^uent 
hospitalization,  and  (as  in  the  case  of 
fever)  chronic  illness. 

Comment:  Several  commenters  were 
concerned  about  what  they  perceived  to 
be  a  lack  of  any  reference  in  our  new 
rules  to  the  evaluation  of  pain  and  other 
symptoms  in  light  of  the  Supreme 
Court's  criticism  of  the  way  in  which  we 
considered  pain  and  other  symptoms 


under  the  listing  >-only  approach  we 
used  to  deny  chi  dhocd  disability 
claims.  These  coTimenters  held  that  the 
statement  in  the  preamble  to  the  prior 
rules  that  the  childhood  regulations, 
"must  be  read  in  the  context  of  •  *  * 
existing  rules  for  dete-mining 
disability"  (56  FK  at  5537)  was 
inadequate  becai  se  §  416.929,  "How  we 
evaluate  symptons.  including  pain," 
and  Social  Securty  Ruling  88-13, 
"Evaluation  of  Pf  in  and  Other 
Symptoms,"  did  lot  mention  children 
and  were  not  wri  ten  with  children  in 
mind. 

Several  commenter;  stressed  that 
symptoms  may  b«i  particularly  difficult 
to  evaluate  in  chi  dren  because  children 
may  not  be  able  to  describe  their  own 
symptoms,  may  have  other  problems 
articulating  their  symptoms  because  of 
shame,  embarrass  mert,  or  fear,  may  shy 
away  from  activites  c:ausing  pain  more 
than  adults  becau>e  they  do  not 
understand  that  piin  can  be  overcome 
or  controlled,  or,  if  their  symptoms  had 
existed  since  birth,  because  they  had  no 
symptom-free  frame  of  reference.  One 
commenter  said  that  these  rules  "never" 
mention  symptoms. 

These  comment-ars  stated  that 
adjudicators  are  more  likely  to  consider 
a  child's  symptoms  if  the  childhood 
disability  rules  specifically  require  them 
to  do  so.  Therefor*,  they  recommended 
that  we  add  a  para;^aph  to  §416.924d 
of  the  prior  rules  (iinal  §  416.924c)  to 
include  pain  and  ether  symptoms 
among  the  "other  factors"  we  will 
consider.  The  new  paragraph  would 
address  the  consideration  adjudicators 
are  to  give  to  allegations  of  pain  and 
other  symptoms  in  ch  ildren. 

Response:  The  cc  mments  have  been 
rendered  moot  by  en  event  that  took 
place  after  the  closo  cf  the  comment 
period.  On  Noveml  er  14, 1991.  we 
published  in  the  Federal  Register  final 
rules  for  the  "Evaluation  of  Symptoms, 
Including  Pain"  (56  FR  57928).  These 
new  rules,  which  rtvise  our  previous 
rules  in  §  416.929  f(ir  the  evaluation  of 
pain  and  other  symotoms,  include 
specific  reference  tc  the  evaluation  of 
symptoms  in  detemining  a  child's 
ability  to  function  independently, 
appropriately,  and  effectively  in  an  age- 
appropriate  manner  at  each  step  of  the 
childhood  sequential  evaluation 
process,  and  were  prepared  with  the 
evaluation  of  children  in  mind. 

It  is  not  true  that  the  prior  rules 
"never"  mentioned  svmptoms.  Section 
416.924a(b}(l)  of  the  "irior  rules  (final 
§  416.924(g)(1))  requi^s  us  to  consider 
evidence  of  symptons  when  we  assess 
functioning,  as  do  thrse  of  the 
paragraphs  in  §416.n24d  of  the  prior 


rules  (final  §  416.924c),  and  final 
§416.926a(a). 

However,  we  do  agree  with  the 
commenters  who  pointed  out  that 
children  may  not  be  able  to  describe 
their  own  symptoms  or  may  have 
difficulty  articulating  symptoms. 
Therefore,  in  response  to  tne  comments, 
we  have  added  a  new  second  sentence 
to  §  416.928(a),  "Symptoms."  which 
states  that  we  will  accept  as  a  statement 
of  a  child's  symptoms  the  description 
given  by  the  person  most  familiar  with 
the  child  when  the  child  is  unable  to 
adequately  describe  his  or  her 
symptoms.  We  have  also  made  minor 
editorial  changes  to  the  prior  text  for 
context.  In  re.sponse  to  tne  comments, 
we  have  also  added  to  final  §  416.924(b) 
a  statement  that  we  will  evaluate  any 
limitations  in  a  child's  ability  to 
function  that  result  from  symptoms, 
including  pain.  We  have  also  added  a 
statement  to  final  §416.924b(b)(5)  that 
the  presence  of  pain  or  other  symptoms 
can  adversely  affect  functioning  in  the 
domains  or  behaviors.  We  continue  to 
emphasize,  however,  that  these 
childhood  disability  rules  must  be  read 
in  the  context  of  all  the  other  rules 
governing  the  evaluation  of  disability. 
Thus,  ever>'  reference  to  an 
"impairment"  and  to  "medical 
findings"  carries  with  it  the  requirement 
to  obtain  evidence  about  and  consider 
"symptoms,  signs,  and  laboratory 
findings,"  as  set  forth  in  §§  416.908. 
416.928,  and  416.929. 

Comment:  One  commenter  said  that 
the  Eighth  Circuit  in  Polaski  v.  Heckler. 
739  F.2d  1320  (8th  Cir.  1984), 
specifically  held  that  we  must  consider 
allegations  of  pain  and  other  subjective 
complaints.  The  commenter  noteld  that 
Polaski  required  us  to  give  full 
consideration  to  all  evidence,  including 
(1)  the  claimant's  daily  activities:  (2)  the 
duration,  frequency,  and  intensity  of 
pain  and  other  subjective  complaints: 

(3)  precipitating  and  aggravating  factors: 

(4)  dosage,  effectiveness,  and  side 
effects  of  medication:  and  (5)  functional 
restrictions.  Another  commenter 
thought  that  the  absence  of  a  reference 
to  pain  in  the  childhood  disability  rules 
will  be  in  violation  of  the  law  set  forth 
in  Marcus  v.  Califano,  615  F.2d  23,  27 
(2d  Cir.  1979).  The  commenter  said  that 
the  Marcus  decision  held  that,  as  long 
as  an  actual  impairment  had  been 
established  by  medically  acceptable 
clinical  and/or  laboratory  techniques, 
the  absence  of  objective  medical 
evidence  could  not  be  grounds  to  reject 
or  find  not  credible  a  claimant's 
statements  as  to  the  pain  associated 
with  that  impairment. 

Response:  Revised  §416.929.  "How 
we  evaluate  symptoms,  including  pain," 
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contains  language  that  addresses  the 
holdings  in  both  of  these  cases,  as  well 
as  others.  Section  416.929(c)(3)  of  the 
regulations  states  thai  factors  relevant  to 
a  claimant's  symptoms  include  the  five 
factors  from  Polaski  cited  in  the 
comment,  and  several  others.  (See  56  FR 
at  57946.)  The  second  commenter  did 
not  point  to  any  language  in  the  prior 
childhood  rules  which  led  to  the  belief 
that  we  would  require  children  to 
establish  the  existence  and  severity  of 
their  symptoms  through  objective 
medical  evidence.  We  do  not  know  of 
any  language  in  these  rules  that  could 
have  led  the  commenter  to  such  a  belief. 
In  any  case,  revised  §  416.929(b)  of  our 
rules  provides  that  a  person  must  have 
a  medically  determinable  impairment 
which  could  reasonably  be  expected  to 
produce  the  pain  or  other  symptoms. 
The  rule  specifically  states:  "The 
finding  that  your  impairment(s)  could 
reasonably  be  expected  to  produce  your 
pain  or  other  symptoms  does  not 
involve  a  determination  as  to  the 
intensity,  persistence,  or  functionally 
limiting  effects  of  your  symptoms."  The 
fourth  sentence  of  revised 
§  416.929(c)(2)  further  states: 
'••  •  •  we  will  not  reject  your 
statements  about  the  intensity  and 
persistence  of  your  pain  or  other 
symptoms  or  about  the  effect  your 
symptoms  have  on  your  ability  to  work 
(or  if  you  are  a  child,  to  function 
independently,  appropriately,  and 
effectively  in  an  age-appropriate 
manner)  solely  because  the  available 
objective  medical  evidence  does  not 
substantiate  your  statements."  (Both 
cites  at  56  FR  at  57945.) 

Thus,  we  believe  that  these  final 
childhood  disability  rules,  which  must 
be  read  in  the  context  of  our  existing 
policies  for  the  evaluation  of  pain  and 
other  symptoms,  are  not  inconsistent 
with  the  circuit  court  rulings  in  either 
of  the  cited  cases.  Our  rules  make  clear 
that,  once  an  adjudicator  determines 
that  the  individual  has  an  impairment 
which  is  reasonably  expected  to 
produce  the  alleged  symptoms,  the 
adjudicator  must  consider  all  of  the 
evidence  relevant  to  the  individual's 
alleged  symptoms,  even  if  the  alleged 
symptoms  are  more  severe  or  persistent 
than  would  be  expected  from  the 
objective  medical  findings. 

Comment:  Two  commenters  suggested 
that  we  convene  an  "advisory  panel" 
similar  to  the  Pain  Commission,  or 
consult  with  multidisciplinary  experts, 
to  consider  pain  in  children  and  how 
best  to  evaluate  it  and  other  symptoms 
in  the  disability  determination  process. 
They  argued  the  need  for  such  an  effort 
because  children  may  experience  and 


respond  to  pain  differently  than  do 
adults. 

Response:  The  recommendation  goes 
beyond  the  scope  of  these  rules. 
Nevertheless,  we  believe  that  the  rules 
we  published  on  November  14, 1991. 
are  sufficient  to  guide  adjudicators  in 
the  evaluation  of  pain  and  other 
symptoms  in  children.  Section  416.929 
of  our  rules  contains  a  detailed 
discussion  of  our  poHcies  on  the 
evaluation  of  pain  and  other  symptoms. 
These  policies  include  specific 
reference  to  the  evaluation  of  symptoms 
in  determining  a  child's  ability  to 
function  independently,  appropriately, 
and  effectively  in  an  age-appropriate 
manner  and  were  prepared  with  the 
evaluation  of  children  in  mind. 
However,  we  agree  with  the  commenters 
that  children  may  experience  and 
respond  to  their  symptoms  differently 
than  do  adults.  Therefore,  we  have 
revised  §  416.928(a)  to  expand  the 
definition  of  our  term  "symptoms"  to 
recognize  the  problems  children  may 
have  articulating  their  symptoms. 
Further,  our  current  policies  and 
procedures  provide  for  the  use  of 
pediatric  experts,  where  indicated,  for 
consultative  examinations,  including 
experts  in  pediatric  pain,  whore 
appropriate  and  available.  Finally, 
under  the  provisions  of  section 
1614(a)(3)(H)  of  the  Act.  we  will  make 
reasonable  efforts  to  ensure  that  a 
qualified  pediatrician  or  other 
appropriate  specialist  evaluates  each 
childhood  case;  such  individuals  are 
aware  of  the  special  problems  of 
evaluating  symptoms  in  children. 

Comment:  Several  commenters  urged 
us  to  include  in  §  416.924d  of  our  prior 
rules  (final  §  416.924c)  an  explicit 
consideration  of  the  impact  of  "risk 
factors"  on  a  child's  functioning.  The 
commenters  said  that  by  "risk  factors" 
they  mean  biological  factors  (e.g..  low 
birth  weight,  neonatal  seizures,  anemia, 
recurrent  infections,  spinal,  cardiac,  and 
pulmonary  abnormalities),  health- 
related  factors  (e.g..  inadequate 
treatment,  lack  of  access  to  treatment 
facilities  and  therapy  centers),  and 
familial/environmental  factors  (e.g., 
malnutrition,  homelessness,  poor  air 
quality,  parental  substance  abuse, 
dysfunctional  family  environment, 
history  of  physical  or  sexual  abuse).  One 
commenter  added  that  the  conditions 
that  manifest  themselves  due  to  risk 
factors  can  be  physical  or  mental/ 
emotional  in  nature. 

The  commenters  said  that  the 
Supreme  Court  emphasized  in  Zebley 
that  we  must  take  into  account  all 
relevant  factors  in  child  claims  (e.g., 
age.  educational  background,  and 
circumstances),  and  the  commenters 


regarded  risk  factors  among  the 
circumstances  to  be  considered.  One 
commenter,  who  was  not  a  pediatrician, 
said  that  "standard  pediatric  practice" 
takes  risk  factors  into  account  in 
evaluating  the  severity  of  pediatric 
impairments,  and  that  risk  factors  are 
indispensable  in  making  longitudinal 
judgments  about  pediatric  impairments. 
For  example,  the  commenter  thought 
that  if  a  child  has  been  abused  it  is 
relevant  to  consider  that  experience  in 
order  to  arrive  at  a  valid  prognosis  and 
to  make  informed  decisions  about 
duration. 

The  commenters  noted  several  points 
we  made  in  the  preamble  to  the  prior 
rules  (56  FR  at  5551).  Most  importantly, 
the  commenters  noted  our  position  that 
a  rule  incorporating  certain  risk  factors 
for  children  results  only  in  a  prediction 
of  the  possibility  of  future  disability, 
and  that  to  count  certain  factors  again, 
after  they  have  already  been  considered 
in  the  course  of  an  equivalence 
determination  or  an  individualized 
functional  assessment,  would  be  a 
double  weighing  of  the  same  factors. 
The  commenters  asserted  that 
elimination  of  express  references  in  the 
regulations  to  "risk  factors"  is  not 
necessary;  rather  we  should  provide 
language  that  avoids  these  problems. 
For  example,  one  commenter  said  that 
many  children  with  biological 
conditions  that  are  not  overt  (e.g.,  spina 
bifida  occulta,  congenital  heart 
problems)  are  already  functionally 
impaired,  at  the  very  least  by 
prophylactic  orders  from  treating 
physicians;  the  commenter  argued  that 
consideration  of  risk  factors  may 
contribute  to  findings  of  current 
disability  in  these  cases. 

Some  commenters  also  suggested  that 
allowances  based  on  predictions  of 
disability  can  be  appropriate.  For 
example,  one  commenter  said  that, 
"without  an  express  provision  allowing 
the  consideration  of  such  risk  factors 
*  •  •  many  claims  in  which  the  current 
level  of  functional  impairment  is  not 
sufficient  will  be  denied  by  lay 
adjudicators  who  may  discount  subtle 
but  very  serious  underlying  problems 
where  consequences  have  yet  to 
manifest  themselves."  (Emphasis  in 
original.)  One  commenter  maintained 
that  the  assumption  made  in  the 
preamble  to  the  regulations  that  risk 
factors  may  have  an  "observable, 
current  impact"  and,  therefore,  will  be 
considered  in  the  individualized 
functional  assessment,  is  not  supported 
by  the  language  of  the  regulations.  The 
commenter  said  that  risk  factors,  "must 
be  expressly  laid  out  for  lay 
adjudicators"  and  administrative  law 
judges.  To  overcome  our  concerns  about 
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the  intrusiveness  of  inquiry  into  risk 
factors,  as  explained  in  the  preamble  to 
the  prior  rules,  the  commenter 
recommended  that  we  limit 
consideration  of  risk  factors,  "to  those 
that  are  objectively  observed  as  affecting 
the  particular  child." 

In  addition  to  the  commenters  who 
proposed  that  we  add  a  new  paragraph 
to  §  416.924d  of  our  prior  rules  (final 
§  416.924c)  specifically  directing  the 
consideration  of  risk  factors,  another 
commenter  proposed  that  we  add  a  new 
domain  titled,  "Abilities  as  affected  by 
environment,"  to  §416.924c(a)(2)  of  our 
prior  rules  (final  §  416.g24d(c)]  to 
address  the  ways  in  which  a  child's 
environment  may  contribute  to,  or 
decrease,  the  chance  that  a  disability 
will  improve. 

Response:  We  did  not  adopt  the 
comments.  As  we  discussed  in  the 
preamble  to  the  prior  rules  (56  FR  at 
5551),  we  do  consider  what  the 
commenters  called  "risk  factors"  insofar 
as  they  affect  the  child's  medical  status 
and  ability  to  function  in  an  age- 
appropriate  manner.  As  we  explained  in 
the  preamble  to  the  prior  rules,  many  of 
the  factors  mentioned  are  covered  in 
various  ways  in  the  rules.  For  instance, 
the  so-called  biological  risk  factors 
mentioned  by  the  commenters  (neonatal 
seizures,  anemia,  low  birth  weight, 
recurrent  infections,  and  spinal,  cardiac, 
and  pulmonary  abnormalities)  as  well  as 
two  of  the  fartiilial/environmental 
factors  (malnutrition  and  history  of 
physical  or  sexual  abuse)  are,  in  these 
rules,  "medically  determinable 
impairments,"  or  the  effects  of 
medically  determinable  impairments,  or 
(as  in  the  case  of  abuse)  the  cause  of 
medically  determinable  impairments. 
To  call  these  "other  factors"  or  "risk 
factors"  would  only  be  confusing  since 
we  have  always  considered  these 
"factors"  in  our  determinations.  Indeed, 
these  "factors"  can  be  disabling  or  be 
the  cause  of  impairments  that  are. 

The  other  categories  of  "risk  factors" 
named  by  the  commenters  do  not 
contribute  to  our  determinations  of 
disability  except  if  one  holds — as  some 
of  the  commenters  did  and  we  cannot — 
that  a  child  who  is  not  currently 
disiabled  may  be  granted  benefits  based 
on  a  prediction  of  future  disability.  If  a 
child  has  a  disabling  respiratory 
impairment,  we  will  find  the  child 
disabled:  We  do  not  have  to  consider 
that  the  child  lives  in  an  environment 
with  poor  air  quality  or  receives 
substandard  medical  treatment  to  make 
this  determinadon.  just  as  we  would  not 
use  such  factors  to  find  the  child  not 
disabled. 

As  we  explained  in  the  preamble  to 
the  prior  rules,  these  kinds  of  factors  are 


not  relevant  to  a  deter  Tiination  of 
disability.  A  child  is  cither  disabled  or 
not,  and  we  cannot  sa  /  that  the  fact  of 
homelessness  or  the  fi  ct  that  the  child's 
parents  abuse  drugs  c  ^n  be  additional 
factors  that  make  the  difference  between 
a  finding  of  "disabled  '  and  a  finding  of 
"not  disabled"  withoi  t  contravening  the 
law.  We  do  not  agree  vith  the  assertion 
by  one  of  the  commer  :ers  that 
"standard  pediatric  practice"  takes  risk 
factors  into  account  in  evaluating 
severity,  although  we  A'ould  agree  that 
these  factors  are  relevf  nt  to  such  issues 
as  etiology,  treatment  jlan,  and 
prognosis. 

Returning  to  the  issue  of  "biological 
risk  factors,"  we  want  to  assure  the 
commenters  about  spi  la  bifida  occulta 
and  other  hidden  cone  itions  that  these 
rules  already  provide  ior  the  kind  of 
considerations  the  commenters  feared 
we  would  overlook.  If  a  child  with  spina 
bifida  is  unable  to  eng  ige  in  strenuous 
play  because  there  is  a  real  danger  of 
paralysis,  we  would  find  that  child  to  be 
medically  Umited  in  the  ability  to 
engage  in  strenuous  play,  even  if  the 
child  is  otherwise  asymptomatic  and 
able  to  do  less  strenuo  js  activities.  (This 
does  not  mean  that  we  would  find  the 
child  disabled;  whether  the  child  would 
be  found  disabled  would  depend  on  the 
extent  to  which  the  ch  Id  is  limited  by 
his  or  her  impairmen  .1  Final  §  416.924c 
(d)  and  (e)  also  addrest;  this  subject:  The 
example  is  of  a  child  vho  has  structured 
his  or  her  life  (i.e.,  by  ( voiding 
strenuous  play)  so  as  t  j  minimize  the 
chance  of  devastating  injury.  Also,  as  a 
general  matter,  final  (i  416.924d(a)  says, 
"When  we  assess  your  functioning,  we 
will  consider  all  infornation  in  your 
case  record  that  can  help  us  determine 
the  impact  of  your  im[:airment(s)  on 
your  physical  and  mertal  functioning"; 
similar  directives  are  f  jund  throughout 
the  rules.  We  require  our  adjudicators  to 
develop  and  consider  1 11  impairment- 
related  effects  on  function. 

Thus,  for  purposes  of  assessing 
current  disability,  we  lelieve  the  rules 
fully  cover  "risk  factor;"  to  the  extent 
possible  under  the  stat  ite.  Insofar  as 
some  commenters  sugj  ested  that 
consideration  of  risk  fectors  will  allow 
us  to  predict  future  disability,  we  must 
repeat  that  allowances  based  on  such 
predictions  alone  are  contrary  to  the 
Act. 

Comment:  Three  commenters  focused 
on  the  importance  of  a  i  impaired 
child's  need  for  early  professional  care. 
The  commenters  said  t  lat  many 
children  have  primary  conditions 
which,  if  not  treated  w  th  the  necessary 
medical  and  allied  pro  essional 
interventions,  will  w(  isen  and  produce 
secondary  deficits.  Mo  eover,  the  child 


might  be  tracked  into  an  educational 
program  more  restrictive  than  would 
have  been  necessary  had  the  child  been 
given  early  and  proper  treatment.  The 
commenters  thought  that,  by 
recognizing  and  considering  risk  factors, 
we  could  make  early  intervention 
possible  through  the  assistance  of  SSI 
and  the  Medicaid  entitlement  that 
accompanies  SSI  in  most  states. 

Response:  We  do  know  of  the' 
importance  of  early  intervention  for 
children  with  impairments.  However, 
we  are  not  legally  able  to  provide  SSI 
eligibility  for  children  who  are  not 
disabled  within  the  time  period  covered 
by  their  application  for  benefits.  There 
are  programs  designed  to  provide  early 
intervention  for  children  at  risk  (e.g.. 
Part  H  of  the  Individuals  with 
Disabilities  Education  Act  (IDEA)  and 
Headslart),  but  the  Social  Security  Act's 
disability  provisions  do  not  allow  us  to 
pay  benefits  to  children  who  are  not 
disabled,  but  who  may  become  disabled 
in  the  future. 

Comment:  One  commenter 
recommended  language  for  the  first  and 
second  sentences  of  §  416.924d(b)  of  the 
prior  rules  (final  §  416.924c(b))  to 
convey  the  idea  that  a  child  might  have 
a  chronic  impairment(s)  which  causes 
periods  of  debility  but  which  does  not 
necessarily  always  require 
hospitalization  or  outpatient  care.  Other 
commenters  were  concerned  that 
§  416.924d  of  the  prior  rules  did  not 
address  the  possibility  of  children  with 
episodic  impairments. 

Response:  We  adopted  the  comment, 
but  did  not  use  the  language  the  first 
commenter  recommended.  Instead,  we 
added  a  new  first  sentence  to  the 
provision,  which  states:  "If  you  have  a 
chronic  impairment(s)  that  is 
characterized  by  episodes  of 
exacerbation  (worsening)  or  remission 
(improvement),  we  will  consider  the 
frequency  and  severity  of  your  episodes 
of  exacerbation  and  your  periods  of 
remission  as  factors  in  our 
determination  of  your  overall  ability  to 
function."  We  revised  the  next  sentence 
(the  prior  first  sentence  of  the 
paragraph)  to  state:  "For  instance,  if  you 
require  repeated  hospitalizations  or 
frequent  outpatient  care  with  supportive 
therapy  for  a  chronic  impairment(s).  we 
will  consider  this  need  for  treatment  in 
our  determination."  We  then  replaced 
the  last  sentence  with  two  sentences 
that  more  clearly  explain  how  we 
consider  the  need  for  treatment  and  the 
frequency  of  exacerbations  in  the 
disability  determination.  The  revisions 
better  convey  our  original  intent  for  this 
provision,  which  was  to  give  some 
guidance  for  the  evaluation  of  children 
who  have  chronic,  episodic 
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impairments  that  may  not  always  limit 
their  functioning  (or  may  limit  their 
functioning  to  a  lesser  extent  during 

fieri ods  of  remission)  but  who,  on  a 
ongitudinal  basis,  may  be  so  frequently 
and  severely  limited  as  to  be  disabled. 

Comment:  Comments  and  questions 
we  received  from  three  commenters 
pointed  out  that  the  language  in 
§416.924d(e)  of  the  prior  rules. 
"Adaptations,"  was  unclear.  One 
commenter  wanted  to  know  whether, 
following  the  language  of  the  rule,  we 
could  conclude  that  a  child  with 
cerebral  palsy  who  is  nonverbal  and 
unable  to  walk  is  not  disabled  if  the 
child  can  communicate  with  an 
electronic  device  or  a  manual  system 
and  can  get  around  in  a  motorized 
wheelchair.  The  commenter  thought 
that  the  evaluation  of  these  adaptations 
should  be  similar  to  the  evaluation  of 
the  factors  discussed  in  S416.924d(d)  of 
the  prior  rules,  "Effects  of  structured  or 
highly  supportive  settings."  That  is.  the 
commenter  thought  we  should  consider 
the  child's  abiUty  to  function  without  an 
adaptation  in  a  way  comparable  to  the 
way  we  consider  a  child  who  functions 
belter  in  a  highly  structured  setting  but 
is  still  impaired  in  age-appropriate 
settings.  In  a  similar  vein,  a  second 
commenter  noted  that  even  with  the 
best  device,  a  person  who  is  otherwise 
nonverbal  can  only  communicate 
somewhat  better  than  not  at  all,  but  still 
not  normally.  This  commenter 
suggested  that  communication  devices 
could  fall  under  the  category  of 
adaptations  that  may  "impose 
additional  limitations."  or,  alternatively, 
be  listed  as  a  self-care  activity. 

The  third  commenter  thought  our 
statement  that  some  adaptations  "may 
impose  additional  limitations  that 
interfere  with  performance  of  age- 
appropriate  activities"  was  problematic. 
The  commenter  pointed  out  that  the 
examples  we  provided  were  of  devices 
that  "enable"  a  person  to  do  an  activity; 
they  did  not  actually  illustrate 
adaptations  that  would  in  themselves 
cause  limitations.  For  example,  the 
commenter  noted  that  a  child  who 
required  an  adapted  utensil  would  not 
be  able  to  eat  in  the  school  cafeteria 
without  the  utensil,  but  would  be  able 
to  do  so  with  the  utensil.  The  utensil 
itself  does  not  impose  additional 
limitations;  rather,  it  enables  the  child 
to  do  something.  Indeed,  the  commenter 
said  that,  if  an  adaptive  device  imposes 
a  limitation  that  was  not  previously 
present  (i.e.,  that  was  not  part  of  the 
impairment  itself)  it  would  be  necessary 
to  reevaluate  the  appropriateness  of  the 
device. 

Finally,  one  of  the  commenters  said 
that  the  child  who  needs  an  adaptation 


in  order  to  function  may  depend  upon 
Medicaid  (through  SSI)  to  obtain  the 
adaptation.  The  commenter 
recommended  that  we  clarify 
§  416.g24d(e)  to  explain  both  the 
beneRts  to  a  child's  functioning 
attributable  to  an  adaptation  and  the 
potential  loss  of  functioning  attributable 
to  the  loss  of  an  adaptation.  The 
purpose  of  such  clarification  would  be 
to  ensure  that  children  do  not  end  up  in 
recurring  cycles  of  SSI  eligibility  and 
non-eligibility  based  on  the  absence  or 
presence  of  such  adaptations. 

Response:  We  adopted  the  comments 
by  revising  §  416.924d(e)  of  the  prior 
rules  (final  §  416.924c(e})  to  make  it 
clearer.  Our  intent  in  this  rule  was  to 
evaluate  the  impact  of  adaptations 
essentially  as  the  commenters  thought 
we  should.  Children  whose  functioning 
is  improved  with  an  adaptation  may 
function  normally,  or  almost  normally, 
but  many  children  only  function  better, 
not  necessarily  independently, 
appropriately,  and  effectively  in  an  age- 
appropriate  manner.  For  instance,  an 
ankle-foot  orthosis  may  enable  a  child  to 
walk  independently,  but  the  child  may 
still  be  unable  to  run  and  engage  in 
certain  play  activities;  although  the 
child's  ability  to  function  is  increased, 
his  or  her  abilities  are  still  limited  to 
some  extent.  Certainly,  we  consider  a 
child  who  is  unable  to  communicate 
without  the  assistance  of  an  electronic 
device  to  be  limited  in  the 
communicative  domain,  even  though 
the  device  may  enable  the  child  to 
communicate  to  some  extent. 
We  also  agree  with  the  third 
commenter  that  the  examples  of 
adaptations  that  may  impose  additional 
limitations  did  not  illustrate  the 
principle.  They  are  not  in  themselves 
intrusive — as  in  the  example  of  the 
special  utensil,  they  enable  children  to 
function  better,  even  if  not  "normally." 

For  these  reasons,  we  revised  the 
paragraph  to  state  that  some  adaptations 
(such  as  eyeglasses  and  hearing  aids) 
may  enable  a  child  to  function 
normally,  or  almost  normally,  whereas 
others  (such  as  ankle-foot  orthoses, 
hand  or  foot  splints,  and  other 
adaptations  we  formerly  said  could  be 
intrusive)  may  increase  functioning 
even  though  the  child  is  still 
functionally  limited.  (We  deleted  the 
reference  to  "sleeping"  because  it  was 
unclear.)  In  the  second  case,  the  extent 
of  the  limitation  will,  of  course,  vary 
from  case  to  case.  These  revisions  are 
not  a  change  in  our  original  intent,  but 
the  comments  did  enable  us  to  better 
express  our  intent. 

In  clarification  of  the  first 
commenter's  concerns,  we  also  note  that 
children  who  must  use  wheelchairs  or 


who  cannot  produce  speech  by  any 
means  have  impairments  that  meet  or 
equal  the  listings.  Therefore,  we  would 
not  be  concerned  with  evaluating  the 
effects  of  these  kinds  of  adaptations, 
which  do  not  so  much  improve  the 
particular  function  as  substitute  for  it. 

With  regard  to  the  suggestion  that  we 
employ  a  method  similar  to  the  rules  for 
hignly  structured  settings,  we  believe 
that  the  revisions  accomplish  the  end 
the  commenter  had  in  mind,  which  was 
to  recognize  that  children  who  use 
adaptations  may  still  not  be  functioning 
independently,  appropriately,  and 
effectively  in  an  age-appropriate 
manner.  We  do  not  believe  that  there  is 
a  valid  comparison  between  a  child's 
ability  to  function  with  or  without  an 
adaptation  and  a  child's  ability  to 
function  within  or  outside  of  a  highly 
structured  or  supportive  setting.  A 
highly  structured  setting  (such  as  a 
special  class  for  children  with 
behavioral  problems)  is  an  abnormal 
environment.  In  this  situation,  we  need 
to  determine  how  the  child  will 
function  outside  the  setting — i.e.,  how 
the  child  will  function  in  the  settings 
tliat  are  normal  to  children  of  the  child's 
age — because  structured  settings  may 
mask  how  severely  impaired — or 
typical— a  child  really  is  compared  to 
other  children. 

Adaptations,  on  the  other  hand,  may 
enable  a  child  to  function 
independently,  appropriately,  and 
effectively  in  an  age-appropriate 
manner — i.e..  they  may  enable  the  child 
to  do  normal  activities  in  normal 
settings— or.  at  least,  improve  that 
ability.  Knowing  how  the  child  would 
function  without  the  adaptation  does 
not  really  tell  us  anything  about  how  the 
child  can  function.  To  take  an  obvious 
example,  many  children  would  have 
very  serious  visual  impairments  if  they 
were  not  to  wear  glasses,  but  can  see 
normally  with  glasses.  However,  a  child 
who  must  use  a  built-up  spoon  or  a 
rocker  knife  has  augmented  his  or  her 
functioning  but  is  obviously  still  limited 
in  the  motor  domain. 

Comment:  One  commenter  urged  us. 
when  applying  the  policy  in 
§416.924d(0  of  the  prior  rules,  final 
§416.924c(f),  concerning 
multidisciplinary  therapy,  to  take  into 
consideration  the  time  commitment 
necessary  for  children  with  cystic 
fibrosis  to  perform  chest  therapy  three 
or  four  times  a  day.  Although  these 
children  may  continue  to  attend  school, 
performing  the  needed  therapy  several 
times  a  day  can  be  very  time-consuming 
and  may  seriously  impede  their  ability 
to  keep  up  with  peers.  Consideration  of 
this  factor  may  strongly  influence  a 
disability  determination  about  these 
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children.  Ar.other  commenter  asked  us 
to  remove  all  references  to 
multidisciplinary  therapy  and  focus 
only  on  the  time  spent  in  treatment. 

Response:  We  adopted  the  comments. 
In  the  fifth  sentence  of  Bnal 
§416.g24c(0,  we  deleted  the  words,  "in 
order  to  go,"  firom  the  opening  clause  of 
the  prior  language,  "If  you  must 
frequently  interrupt  your  activities  at 
school  or  at  home  in  order  to  go  for 
therapy  •  •  *,"  to  convey  the  idea  that 
the  therapy  may  be  given  at  home  or 
school. 

We  adopted  the  second  comment  by 
changing  the  heading  of  final 
§416.924c(f)  from  "Multidisciplinary 
therapy"  to  'Time  spent  in  therapy".  In 
addition,  in  the  first  sentence,  we 
changed  the  phrase,  "more  than  one 
kind  of  health  care  professional",  to 
"one  or  more  kinds  of  health  care 
professionals"  to  indicate  that  even  one 
kind  of  therapy  can  be  very  time- 
consuming.  The  second  sentence  now 
refers  simply  to  "therapy,"  which  may 
include  midtidisciplinary  therapy. 
Nevertheless,  this  paragraph  still 
provides  for  the  situation  in  which  each 
kind  of  therapy  a  child  receives  may  not 
in  itself  involve  much  time  but, 
cumulatively,  the  time  spent  in  the 
various  modes  of  therapy  is  significant. 

Comment:  One  commenter  was 
concerned  about  the  statement  in  the 
second  sentence  of  §  416.924d(g)  of  the 
prior  rules  (final  §  416.924c(g)]  that  if  a 
child  attends  school,  "we  will  con.sider 
this  evidence."  The  commenter  was 
corcemed  about  the  situation  in  which 
we  try.  but  are  unable,  to  obtain 
evidence  from  the  school. 

Response:  We  adopted  the  comment 
We  revised  the  sentence  to  state  that  if 
a  child  attends  school,  we  will  consider 
this  evidence  when  it  is  relevant  and 
available  to  us.  This  revision  more 
accurately  reflects  our  policy  and 
current  development  procedures  and  is 
consistent  with  the  first  sentence  of  the 
section,  which  explains  that  school 
records  and  information  from  people  at 
school  who  know  the  child  "may"  be 
important  sources  of  information.  In 
some  cases,  such  as  allowances  in 
which  the  child  has  an  impairment  that 
meets  or  medically  equals  a  listing,  or 
in  which  it  is  clear  from  the  evidence 
that  there  is  no  limitation  in  the  child's 
functioning  at  school,  we  may  be  able  to 
make  a  decision  without  obtaining 
information  firom  the  school.  The 
revision,  therefore,  covers  the  situations 
in  which  we  try  to  get  evidence  from 
school  but  feil,  and  in  which  evidence 
from  school  is  not  necessary  to  reach  a 
decision. 

Comment:  One  commenter  said  that, 
since  the  law  mandates  that 


developmentally  disabled  children  be 
mainstreamed  in  regular  classrooms,  it 
is  important  to  note  in  tie  childhood 
disability  regulations  th<  t  attendance  in 
a  regular  classroom  is  nc  t  totally 
indicative  of  nondisability.  We  must 
also  consider  whether  the  child  can 
function  independently  in  that 
classroom  in  an  age-app  'opriate 
maimer. 

Response:  We  have  adopted  the 
commenter's  suggestion  to  add  the  word 
"regular"  before  the  word  "classroom" 
in  the  second  sentence  c  f  final 
§  416.924c(g)(2).  We  ais<  >  added  the 
words  "appropriately,  eid  effectively" 
to  the  phrasa  "to  functicn 
independently."  in  order  to  include  all 
the  diaractdristics  oft  ciild's 
functioning  in  a  reguLu*  classroom  that 
we  would  consider  in  our  evaluation. 
We  made  a  similar  addi:ion  to  final 
§  416.924c(g)(3),  adding  after  "to 
function"  the  phra.se,  "i  idependently. 
appropriately,  and  effec  ively." 

Section  416.924d—Indindualized 
Functional  Assessment  ^or  Children 

Comment:  One  commanter  noted  that 
§416.926a(c),  lists  the  individuals  who 
have  responsibility  for  ciaking 
determinations  of  equiv  ilence  at  each 
stage  of  the  administrative  review 

Erocess.  The  commenter  noted  that  we 
ad  omitted  a  correspording  section  in 
§  4i6.924e  stating  tlie  responsibility  for 
the  individuahzed  functional 
assessment 

Response:  We  adopted  the  comment. 
Wo  have  added  a  nev/  paragraph  (b)  to 
final  §  416.924d  to  list  the  individuals 
who  have  the  overall  responsibility  for 
the  individualized  func  ional 
assessment.  The  new  peragraph  does 
not  contain  any  changes  in  policy,  but 
only  incorporates  our  policy  as  we  have 
been  applying  it  sinca  we  first 
published  tlie  prior  rales.  It  is  also 
consistent  with  the  rilej  stating 
responsibility  for  equivalence  in 
childhood  claims  and  n«idual 
functional  capacity  assessments  in  adult 
claims.  We  adopted  the  first  and  third 
sentences  of  the  paragraph  from 
§  416.926a(c),  with  appi opriate 
modifications  to  make  i  relevant  to  the 
individuahzed  functional  assessment 
(In  the  first  sentence  af  er  "designee," 
we  added  the  phrase,  "cf  the  Seoetary." 
Since  this  phrase  was  a  issing  from  the 
first  sentence  of  §  416.9.!6a(c),  we  also 
added  it  to  that  senteno)  in  the  same 
place.)  We  adopted  the  lecond  sentence 
from  the  third  sentence  of  §  416.946,  the 
provision  in  the  adult  niles  setting  out 
the  responsibility  for  re;:idual  functional 
capacity  assessments.  ai;ain  with  minor 
revisions,  to  make  tha  s  atement 
relevant  to  the  evalmitic  n  of  children. 


Finally,  we  redesignated  the  following 
p^agraphs  because  of  the  insertion  of 
the  new  paragraph. 

Comment:  One  commenter,  whose 
particular  concern  is  the  emotional 
development  of  young  children,  made 
recommendations  for  improving  the 
descriptions  of  the  social  development 
of  newborns  and  young  infants  in 
§  416.924c{b)  of  the  prior  rules  (final 
§  416.924d(e)},  and  the  cognitive  and 
social  development  of  older  infants  and 
toddlers  in  §  416.924c(c)  of  the  prior 
rules  (final  §416.924d(0). 

Response:  We  adopted  the  language 
recommended  by  the  commenter  with 
minor  amendment.  However,  in  two 
instances,  we  used  the  language  the 
commenter  provided  but  placed  it  under 
different  domains  than  were 
recommended.  We  also  revised  the 
sections  of  the  rules  for  older  children 
in  a  similar  manner  to  maintain 
consistency  among  the  rules  and 
because  we  believe  that  the 
commenter's  suggestions  have 
applicability  to  older  children  as  well. 
These  changes  are  not  substantive:  they 
merely  provide  greater  detail  and 
accuracy  to  the  descriptions  we 
originally  published. 

In  response  to  the  comment,  we 
revised  the  example  of  social 
development  for  newborns  and  young 
infants  in  §416.924c[h){4)  of  the  prior 
rules  (final  §41B.924d(e)(4))  to  state, 
"•  •  "  your  ability  to  form  patterns  of 
self-regulation,  to  form  and  maintain 
intimate  relationships  with  your 
primary  caregivers,  and  to  exchange  a 
variety  of  age-appropriate  emotional 
cues  and  b^in  to  organize  intentional 
behavior  *   '   •"  In  §416.924c(c)(l)  of 
tne  prior  rules  (final  §  416.924d(f)(l)). 
we  added  the  following  language  to  the 
examples  of  cognitive  development  in 
older  infants  and  toddlers:  "*  *  *  and 
by  knowing  what  you  want  as 
illustrated,  for  example,  by  searching  for 
a  toy  or  asking  for  a  special 
food  •  •  *."  Wo  also  made  minor 
editorial  revisions  to  the  sentence  to 
accommodate  the  new  language. 

We  expanded  the  examples  in 
§416.924c(c)(2)  of  the  prior  rules  (final 
§  416.924d(f){2)),  describing 
communicative  development  in  older 
infants  and  toddlers  by  including  most 
of  the  commenter's  more  precise 
language.  Tbe  new  language  is, 
■••  •  •  your  ability  to  communicate 
your  wishes  or  needs  by  using  gestures 
or  pretend  play,  and  by  understanding, 
imitating,  and  using  •  *  "."  The 
commenter  had  recommended  that 
some  of  this  language  be  used  to 
de.scribe  the  domain  of  social 
development,  but  we  believe  that  it 
more  acciuately  describes 


47556    Federal  Register  /  Vol.  58.  No.  173  /  Thursday.  September  9.  1993  /  Rules  and  Regulations 


communicative  development  as  used  in 

these  rules. 

In  §  416.924c(c)(4)  of  the  prior  rules 
{final  §416.924d(n{4)).  we  deleted  the 
phrase,  "and  emotional  bonding  with," 
from  the  example  of  social  development 
and  revised  the  example  to  state. 
"•  •  •  your  ability  to  express  normal 
dependence  upon,  and  intimacy  with, 
your  primary  caregivers,  as  well  as 
increasing  independence  from  them,  to 
initiate  and  respond  to  a  variety  of  age- 
appropriate  emotional  cues,  and  to 
regulate  and  organize  emotions  and 
behaviors  *   "   '"We  delated 
"emotional  bonding"  because  we  agree 
with  the  commenter  that  this  descriptor 
is  generally  applicable  -^nly  to  the 
youngest  infants  (i.e.,  mose  in  the  birth 
to  age  1  category);  the  replacement 
language  is  more  accurate  and  detailed. 

In  §  416.924c(c)(5)  of  the  prior  rules 
(final  §416.924d(0(5)).  personal/ 
behavioral  development,  we  added  the 
phrase,  "in  responding  to  limits,"  after 
the  phrase,  "in  adapting  to  your 
environment."  This,  too,  was  language 
the  commenter  suggested  for  the  domain 
of  social  development;  however,  it 
comports  more  closely  with  our 
definition  of  personal/behavioral 
functioning,  which  concerns  a  child's 
learning  and  demonstrating  self-control. 
In  addition,  in  §416.924c(d)(5)  of  the 
prior  rules  (final  §  416.924d(g){5)),  we 
extended  this  same  descriptor  to 
preschool  children,  for  whom  learning 
self-control  is  also  as  important  as  it  is 
for  older  infants  and  toddlers.  In  a 
related  change,  we  deleted  the  phrase 
"salf-control"  from  §416.924c(d)(4)  of 
the  prior  rules  (final  §  416.924d{g)(4)), 
social  development  of  preschool 
children. 

Although  the  foregoing  comments 
were  confined  to  children  from  birth  to 
age  3,  we  believe  that  the  suggestions 
made  by  the  commenter  about  social 
functioning  have  applicability  for  other 
age  groups  and  that,  to  maintain 
consistency  among  the  rules,  we  made 
similar  changes  to  the  rules  for  older 
children.  Therefore,  to  emphasize  the 
continuity  of  social  development  across 
age  groups,  we  have  added  parallel 
descriptors  for  preschool  and  school-age 
children  and  young  and  older 
adolescents  in  §§416.924d(g)(4)  (for 
preschool  children),  416.924d(h)(4)  (for 
school-age  children),  416.924d{i)(4)  (for 
young  adolescents),  and  416.924d(j)(2) 
(for  older  adolescents).  The  descriptors 
refer  to  a  child's  ability  to  initiate  age- 
appropriate  social  exchanges  and 
friendships  and  to  respond 
appropriately  to  social  environments 
(i.e.,  to  individuals  and  to  groups)  with 
increasingly  complex  interpersonal 
behaviors. 


Comment:  One  commenter  seemed 
pleased  that  we  included 
responsiveness  to  stimuli  for  the 
youngest  group  of  children,  newborns 
and  young  infants  in  §  416.924c(b)(5)  of 
the  prior  rules.  However,  the  commenter 
recommended  the  addition  of  the 
phrase,  •••   •  •  and  all  sensory 
stimulation,"  or  the  addition  of  specific 
descriptions  of  the  other  kinds  of 
sensory  input  that  infants  experience, 
i.e.,  vestibular  or  proprioceptive 
stimulation. 

Response:  In  response  to  the 
comment,  we  clarified  the  descriptor. 
As  written,  §  416.924c(b)(5)  of  the  prior 
rules  (final  §416.924d(e)(5))  stated  that 
a  child's  ability  to  respond 
appropriately  to  visual,  auditory,  and 
tactile  stimulation  was  only  an  example 
of  a  child's  responsiveness  to  sensory 
stimuli,  rather  than  the  definition  of 
such  responsiveness.  Therefore,  to  make 
our  intention  clearer,  we  rephrased  the 
provision  to  say:  "Responsiveness  to 
stimuli,  i.e.,  your  ability  to  respond 
appropriately  to  stimulation,  e.g.,  visual, 
auditory,  and  tactile."  Because  the 
sensory  responses  in  the  descriptor  are 
only  examples,  other  kinds  of  sensory 
input  (such  as  vestibular, 
proprioceptive)  are  included.  Also,  if  we 
were  to  add  a  phrase  including  "all" 
sensory  stimuli,  the  senses  we 
mentioned  would  no  longer  be 
examples. 

Comment:  One  commenter  found 
commendable  the  inclusion  of  the  factor 
of  "adapting  to  the  environment"  in  the 
personal/behavioral  domains  for  older 
infants  and  toddlers  in  §416.924c(c)(5) 
of  the  prior  rules  and  for  preschool 
children  in  §416.924c(d)(5)  of  the  prior 
rules.  The  commenter  observed, 
however,  that  adaptation  to  the 
demands  of  the  environment  and  the 
settings  in  which  people  function  is  a 
continuous  process  throughout  life  and 
a  primary  contributor  to  functioning  at 
all  ages.  Therefore,  the  commenter 
recommended  that  we  add  similar 
language  to  the  sections  applicable  to 
school-age  children,  young  adolescents, 
and  older  adolescents. 

Response:  We  accepted  the  comment 
and  added  the  appropriate  language  to 
final  §§416.924d(h){5)  (for  school-age 
children)  and  416.924d(i)(5)  (for  young 
adolescents).  We  also  added  a  cross- 
reference  at  the  end  of  §  416.924d(j)(lJ, 
for  older  adolescents,  which 
incorporates  by  reference  the 
descriptions  of  domains  and  behaviors 
in  §  416.924d(i),  the  section  for  younger 
adolescents,  and  therefore  accomplishes 
the  same  end. 

Comment:  Another  commenter 
provided  many  comments  concerning 
the  area  of  communicative  development 


and  functioning  in  children.  The 
commenter  recommended  that  we 
maintain  continuity  with  our 
description  of  the  communicative 
ability  of  children  ages  1  to  3  years  in 
§416.924c(c)(2)  of  the  prior  rules— i.e., 
to  eventually  form  two-to-four  word 
sentences — by  providing  a  description 
of  the  ability  of  children  from  age  3  to 
6  years  to  form  complete  sentences  in 
grammatical  form.  The  commenter  also 
noted  that  our  descriptor  for  children 
age  6  to  12  years  in  §  416  924c(e)(2)  of 
the  prior  rules  described  the  ability  to 
communicate  pragmatically  "or" 
conversationally.  The  commenter 
pointed  out  that  by  age  6  to  12  years  a 
child  should  be  able  to  communicate 
both  pragmatically  and 
conversationally;  therefore,  the 
commenter  recommended  that  we  use 
the  conjunctive  "and"  rather  than  the 
disjunctive  "or."  Similarly,  the 
commenter  also  recommended  that  the 
description  of  communication  for  young 
adolescents  in  §416.924c(f)(2)  of  the 
prior  rules  should  include  the  ability  to 
express  complex  thoughts,  with 
increased  vocabulary,  in  a  spontaneous 
and  interactive  manner. 

The  commenter  also  noted  that  in 
§416.924c(d)(4)  of  the  prior  rules  for 
children  age  3  to  6  years,  we  included 
the  ability  to  relate  to  a  group,  but  we 
did  not  mention  group  relationships 
(except  obliquely)  in  the  communicative 
and  social  domains  for  subsequent  age 
groups.  The  commenter  also  thought  our 
descriptors  varied  from  age  group  to  age 
group.  The  commenter  remarked  that  by 
the  ages  of  6  to  12,  a  child  should  be 
able  to  initiate  communication  in  all 
communication  environments  and  with 
all  communication  partners.  Finally,  the 
same  commenter  observed  that  the 
examples  given  to  guide  determination 
of  an  older  adolescent's  ability  to  do 
work-related  activities  did  not  include 
any  statements  about  communication 
proficiency.  The  commenter 
recommended  that  we  include 
communication  proficiency  in  the 
factors  to  be  considered  regarding  older 
adolescents. 

Response:  We  adopted  the  comments. 
In  final  §416.924d(g)(2) 
(§  416.924c(d)(2)  of  the  prior  rules),  we 
added  the  words,  "using  simple 
sentences  in  grammatical  form,"  to  the 
end  of  the  descriptor  of  the 
communicative  domain  for  preschool 
children.  In  final  §416.924d(h)(2)  we 
changed  the  conjunction  "or"  to  "and" 
in  the  three  places  in  which  it  appeared, 
and  added  language  for  consistency 
with  other  rules,  as  already  described. 
The  descriptor  now  reads,  "•   •  *  your 
ability  to  communicate  pragmatically 
•  •  *  and  conversationally  (i.e.,  to 
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exchange  information  and  ideas  with 
your  school  classes,  with  peers,  and 
family)  in  a  spontaneous,  interactive, 
sustained  and  intelligible  manner 

•  *  "."In  final  §416.924d(e){2).{f)(2). 
(«K2),  {h)(2),  (i)(2),  and  (j)(2).  we  added 
the  words  "spontaneous,  interactive"  or 
similar  language  to  the  descriptor  of 
communication;  even  though  the 
comment  was  directed  only  at  final 

§  416.924d{i)(2),  for  young  adolescents, 
we  believe  that  it  is  relevant  to  all  of  the 
age  categories. 

To  address  the  commenter's  concerns 
about  the  ability  of  older  children,  as 
well  as  preschool  children,  to  relate  to, 
and  communicate  with,  groups  as  well 
as  individuals,  we  made  the  following 
changes:  For  school-age  children,  as 
suggested,  we  changed  the  phrase,  "in 
your  classroom,"  to  "with  your  school 
classes"  in  the  parenthetical  statement 
in  final  §416.924d(h)(2);  and,  in  final 
§416,924d(h)(4).  we  deleted,  "to  your 
siblings  and  parents  or  caregivers."  and 
added  the  more  precise  language  after 
the  word  "relate,"  "appropriately  to 
individuals  and  groups  (e.g.,  siblings, 
parents  or  caregivers,  peers,  teachers, 

school  classes,  neighborhood  groups) 

•  •  •  •• 

For  young  adolescents,  in  final 
§  416.924d(i)(2),  beginning  with  the 
word  "conversationally,"  we  have 
replaced  the  remainder  of  the  clause 
with,"*   •   *  to  converse  spontaneously 
and  interactively,  expressing  complex 
thoughts  with  increasing  vocabulary  in 
all  communication  environments  (e.g., 
home,  classroom,  playground,  extra- 
curricular activities,  job)  and  with  all 
communication  partners  (e.g..  parents  or 
caregivers,  siblings,  peers,  school 
classes,  teachers,  other  authority  figures) 

•  *  *."  We  also  revised  the  paragraph 
on  social  function,  Hnal  §416.924d(i)(4], 
to  be  consistent  with  other 
corresponding  sections.  Finally,  in  final 
§416.924d(j)(2),  we  hove  added  a  new 
third  sentence  to  address 
communication  in  older  adolescents. 

Comment:  The  same  commenter  also 
offered  an  additional  comment 
concerning  children  who  are  nonverbal, 
particularly  children  with  the  physical 
impairment  cerebral  palsy.  The 
comment  was  directed  specifically  at 
the  descriptor  for  communicative 
development  for  preschool  children  in 
§  416.924c(d)(2)  of  the  prior  rules  (final 
§  416.924d(g)(2]),  which  refers  to  a 
child's"*  *  *  telling, requesting, 
predicting,  and  relating  information 

•  *   *."  The  commenter  noted  that 
children  with  cerebral  palsy  who  are 
nonverbal  may  be  able  to  make  some 
guttural  noises  and  gesticulations  that 
approximate  interactive 
communication,  but  that  are  so  limited 


that  they  do  not  constitute  effective, 
meaningful  communiation.  The 
commenter  was  concerted  that  the 
language  of  our  rules  ir  ight  be 
misinterpreted  to  inc  ude  such  output 
as  effective  functioning.  The 
commenter,  therefort,  lecommended 
that  we  add  a  referen-::e  to  the 
development  of  interactive 
communicative  skills,  which  would 
ensure  that  the  more  limited  expression 
of  nonverbal  children  rot  be  construed 
as  "normal." 

Response:  We  adopt(<l  the  comment 
in  final  §  416.924d(g)  2)  by  adding  the 
word  "interactive"  to  t  le  descriptor.  As 
with  all  functions  dascibed  by  these 
rules,  it  was  always  o  i-  intent  that, 
fundamentally,  any  evi.luation  of  a 
child 'j  ability  to  communicate  would 
have  to  consider  its  prt  ctical  success  as 
compared  with  age-ap{'ropriate  norms, 
but  we  agree  that  the  rmple  addition  of 
the  word  "interactive"  will  make  our 
intent  clearer.  Because  we  believe  that 
the  comment  is  relevait  to  other  age 
groups  as  well,  and  fo  the  sake  of 
consistency  among  th(  rules,  we  have 
also  made  the  same  ad  iition  to  the 
sections  on  communic  ition  for  the  other 
relevant  age  categories 

We  would  like  to  po  nt  out,  however, 
that  the  commenter  described  a 
communication  impai  -ment  that  would 
meet  the  criteria  of  a  li  "^ting;  in  fact,  a 
child  with  cerebral  pa  >y  need  not  have 
as  severe  a  communic;)' ion  impairment 
as  described  by  the  co  timenter  to  meet 
the  requirements  of  oi  i  listings.  Listing 
111.07  may  be  satisfied  by  a  child  with 
cerebral  palsy  if  the  cl.ild  also  has  a 
"significant  interference  with 
communication  due  to  speech,  hearing 
or  visual  defect";  the  child  need  not  be 
nonverbal.  Moreover,  cliildren  with 
other  physical  impairments  that  cause 
the  level  of  speech  impairment 
described  by  the  commenter  may  meet 
Listing  2.09  if  they  are  i  nable  to 
produce  by  any  mean?  speech  which 
can  be  heard,  understx)d,  and 
sustained.  Nevertheless,  there  will  be 
children  who  have  inrp£ired 
communication  abilities  that  are  not  of 
listing-level  severity,  and  we  want  to 
ensure  that  the  descriptcrs  for 
evaluating  communicati  m  are 
complete. 

Comment:  One  commenter  was  aware 
that  we  had  created  charts  for  our 
manual  instructions  to  display  the 
functional  descriptor;  in  §  416.924c  in 
prior  rules.  The  comnen'er  noted  that 
the  charts  include  "c  jncsptual  growth" 
under  the  cognitive  domein  for  young 
adolescents,  a  descriptor  that  was  not  in 
the  regulations  section.  The  commenter 
suggested  that  we  add  it. 


Hesponse:  As  suggested,  we  added  the 
term,  "conceptual  growth,"  to  final 
§416.924d(i)(l),  the  cognitive  domain 
for  young  adolesrents. 

Comment:  Several  comments  were 
made  concerning  the  discussion  of 
functioning  of  older  adolescents  in 
§  416.924c(g)  of  the  prior  rules  (final 
§  416.924d(j)).  Two  commenters  noted 
that  functional  domains  and  behaviors 
and  their  descriptors  were  not  included 
for  this  age  group.  Another  comment 
recommended  that  we  delete  the 
reference  to  remembering  "short 
instructions"  in  the  discussion  of  the 
school  activities  that  would  be 
considered  as  evidence  of  an  older 
adolescent's  ability  to  function  in  a  job 
setting  because  "there  is  more  to 
employability  than  just  taking  'short' 
instruction."  Finally,  one  commenter 
thought  that  there  was  an  implicit 
presumption  in  §  416.924c  of  the  prior 
rules  that  older  adolescents  without 
impairments  function  like  adults.  The 
commenter  observed  that  in  some 
domains,  older  adolescents  may 
function  in  a  manner  similar  to  that  of 
adults,  but  in  areas  involving  cognitive 
skills  and  judgment,  their  functioning  is 
less  similar  to  that  of  adults. 

Response:  We  adopted  the  comments 
about  adding  a  reference  to  the 
functional  domains  and  behavior  for 
older  adolescents  by  adding  at  the  end 
of  final  §416.924d(j)(l)  (§416.924c(^(l) 
of  the  prior  rules)  a  cross-reference  to 
the  descriptors  in  final  §416.924d(i)(l)- 
(5),  which  are  also  applicable  to  older 
adolescents.  For  consistency  throughout 
the  rules,  we  also  added  statements  to 
the  first  sentences  of  final  §  416.924e(d) 
(2)  and  (3)  referring  to  the  domains.  We 
also  changed  "short  instmction"  to 
"simple  instruction,"  which  is  not  only 
more  accurate,  but  consistent  with  the 
description  of  basic  work-related 
activities  in  other  reg^^lations  sections 
(e.g..  §416.921). 

Finally,  we  do  maintain,  as  stated  in 
final  §  416.924e{dj(] ),  that  children  aged 
16  to  18  who  do  not  have  impairment- 
related  limitations  are  ordinarily 
expected  lo  be  able  to  do  the  kinds  of 
physical  and  mental  activities  tltat  are 
expected  of  persons  who  are  at  least  18 
years  old.  We  believe  that  this  is  a 
reasonable  policy  because  it  is 
consistent  with  current  knowledge 
about  the  abilities  of  15-  and  17-year- 
olds  as  compared  with  18-  and  19-year- 
olds.  For  the  same  reason,  we  have 
articulated  the  principle  in  final 
§  416.924a(d)(4)  that  older  adolescents 
generally  share  with  the  youngest  adults 
(i.e.,  18-years-olds)  the  same  abilities  to 
adapt  to  work-related  activities  despite 
a  severe  impairment(s). 
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Comment:  Six  commenten  submitted 
comments  tbat  discussed  in  identical  or 
similar  language  the  efficacy  of  these 
rules  as  they  apply  to  the  evaluation  of 
children  with  physical  impairments. 
Several  of  these  commenters  said  that, 
although  the  domains  of  functional 
assessment  in  §§  416.9240  and  416.g24d 
of  the  prior  rules  (final  §§  416.924d  and 
416.924e)  are  reasonable  for 
determining  developmental  disability, 
they  are  insufficient  for  determining 
physical  disability.  They  also  said  that 
the  regulations,  in  general,  fail  to 
provide  appropriate  guidance  for  the 
evaluation  of  physical  impairments. 
One  commenter  said  that  30  percent  of 
children  suffer  from  physical 
impairments,  many  of  which  do  not 
have  much  effect  on  development. 

One  commenter  thought  that  the 
problem  was  that  we  had  borrowed 
developmental  terms  from  the  pediatric 
community  that  have  received  meanings 
which  are  used  only  in  certain  contexts. 
The  commenter  said  that,  because  we 
were  implicitly  altering  the  meanings  of 
these  terms  and  using  the  concept  of 
"domains"  as  an  all-inclusive 
framework,  we  were  increasing  the 
potential  for  confusion  and  making  our 
adjudications  more  difficult. 

Response:  We  disagree  with  the 
commenters'  view  that  the  domains  of 
functional  assessment  are  not  adequate 
for  the  purpose  of  evaluating  physical 
disability  in  children. 

We  first  repeat  the  definition  of 
"domains"  in  final  §416.924b(b)(5). 
"Domains  and  Behaviors,"  in  these  final 
rules: 

The  terms  "developmental  domains," 
"functional  domains,"  and  "behaviors," 
which  we  use  when  we  perform  an 
individualized  functional  assessment, 
refer  to  broad  areas  of  development  or 
functioning  that  can  be  identified  in 
infancy  and  traced  throughout  a  child's 
growth  and  maturation  into  adulthood. 
The  domains  describe  the  child's  major 
spheres  of  activity — i.e.,  physical, 
cognitive,  communicative,  social/ 
emotional,  and  personal/behavioral.  In 
addition,  there  are  certain  areas  of 
behavior  that  are  applicable  to  specific 
age  categories  (i.e.,  responsiveness  to 
stimuli;  concentration,  persistence,  and 
pace).  In  these  regulations,  the  term 
"developmental  domains"  is  generally 
used  when  we  discuss  younger  children 
•  *  *;  the  term  "functional  domains"  is 
generally  used  when  we  discuss  older 
children*  *  *. 

This  provision  shows  that  the 
distinction  between  "developmental 
domains"  and  "functional  domains"  has 
reference  only  to  age  groups,  not  to  the 
nature  of  the  child's  impairment,  as  the 
commenters  seemed  to  have  assumed. 


More  importantly,  the  provision  clearly 
states  that  the  domains  applicable  at  any 
age  describe  the  child's  functioning,  the 
child's  "major  spheres  of  activity." 
Thus,  they  encompass  and  reflect  all 
that  a  child  can  and  cannot  do  given  his 
or  her  impairment(s),  regardless  of  the 
nature  of  the  impairment;  they  are  not 
confined  merely  to  "development." 

From  the  perspective  of  tbese  rules, 
we  think  the  commenters  draw  an 
artificial  distinction  between  children 
with  "developmental  disabilities"  and 
children  with  "physical  disabilities" 
which  these  rules  neither  state  nor 
imply.  The  commenters  seem  to  believe 
that  there  is  a  distinction  between 
conditions  that  may  inherently  limit  or 
delay  a  child's  "development"  (e.g., 
mental  retardation,  cerebral  palsy)  ^nd 
those  that  supposedly  do  not  limit 
development  but  may  limit  a  child's 
functioning  (e.g.,  asthma,  seizures, 
rheumatoid  arthritis). 

We  do  not  maintain  such  a  distinction 
In  these  rules  because  we  believe  that  it 
would  be  artificial  in  the  context  of  our 
program  and  that  it  has  several  flaws. 
The  most  obvious  flaw  is  that  many 
children  who  are  regarded  as 
"developmentally  disabled"  by  other 
public  laws  and  agencies  have  physical 
impairments  as  the  basis  of  their 
developmental  disabilities.  Another 
flaw  is  in  the  implication  that  children 
with  physical  impairments  are  not 
affected  in  their  development  by  their 
physical  impairments.  Certainly,  all 
children  with  physical  impairments 
cope  differently  with  their  impairments, 
depending  on  their  individual 
capabilities  and  temperaments,  and  the 
nature  of  external  support  from  their 
environments.  But  this  is  a  highly 
relative  matter,  and  it  is  likely  that  the 
development  of  all  physically  impaired 
children  is  affected  to  one  degree  or 
another. 

The  most  important  flaw  in  the 
distinction,  however,  is  the  implication 
that  children  with  "developmental 
disabilities"  and  those  with  "physical 
disabilities"  are  somehow  essentially 
different  from  one  another — as  if  the 
things  they  are  expected  to  do  as 
children  are  altogether  different.  This  is 
not  the  case.  All  children  are  expected 
to  do  the  same  things  in  childhood:  To 
play,  to  learn  to  walk  and  talk,  to  learn 
to  read  and  write,  to  live  with  adults 
and  children,  to  learn  to  care  for 
themselves,  to  become  task-oriented. 
How  well  children  do  these  things 
depends  on  their  strengths  and 
weaknesses,  their  skills  and  deficits, 
their  abilities  and  limitations.  However, 
because  all  children  are  expected  to  do 
these  things,  we  evaluate  each  child 


from  the  perspective  of  the  things  that 
all  children  are  expected  to  do. 

Moreover,  this  is  the  perspective  from 
which  the  Supreme  Court  directed  us  to 
evaluate  functioning  in  children,  to 
make  "(a)n  inquiry  into  the  impact  of  an 
impairment  on  the  normal  daily 
activities  of  a  child  of  the  claimant's 
age— speaking,  walking,  washing, 
dressing,  and  feeding  oneself,  going  to 
school,  playing,  etc.  *  *  *."  Zebley.  110 
S.Q.  at  896.  The  Court  did  not  direct  us 
to  consider  developmentally  disabled 
children  on  the  one  hand  and  physically 
disabled  children  on  the  other. 

These  rules,  therefore,  require  an 
evaluation  of  what  the  child  is  doing  in 
all  the  major  domains  of  functioning 
and  behaviors  appropriate  to  the  child's 
age:  Physical,  cognitive,  communicative, 
social/emotional,  etc.  This 
determination  is  made  irrespective  of 
the  nature  of  the  child's  impairment 
because  the  point  is  to  determine  the 
actual  outcome  of  the  impairment;  that 
is.  the  impact  on  the  child's  functioning 
in  practical,  specific  terms.  For 
example,  a  child  who  has  difficulty 
breathing  and  who  experiences 
shortness  of  breath,  or  a  child  with 
hmited  strength  and  endurance  may 
have  difficulty  keeping  pace  with  peers 
at  school;  in  such  a  case,  a  limitation  in 
the  area  of  concentration,  persistence,  or 
pace  would  be  indicated.  If  a  physical 
impairment  causing  a  motor  deficit 
limits  a  child's  ability  to  engage  in 
outdoor  play,  playground  games,  or 
sports,  we  would  indicate  some 
limitation  in  the  motor  domain.  A  child 
who  has  problems  with  eating,  or  who 
is  susceptible  to  infection  or  other 
chronic  illness,  may  be  weakened  by  the 
condition  or  may  experience  pain;  the 
functional  effect  of  these  symptoms 
could  be  manifested  in  diminished 
ability  to  concentrate,  persist,  or 
maintain  pace,  in  social  functioning,  in 
motor  functioning,  or  in  any  of  the  other 
domains  or  behaviors,  depending  on  the 
specific  impact  the  impairment  has  on 
the  specific  child.  A  child  with  a  fine 
motor  impairment  that  limits  the  ability 
to  perform  age-appropriate  self-care 
activities  (such  as  dressing),  would  have 
a  limitation  in  the  personal/behavioral 
domain.  A  child  who  has  difficulty 
seeing  or  hearing  may  have  problems  In 
one  or  more  of  several  functional  areas, 
including  cognitive,  communicative, 
motor,  social,  and  personal/behavioral. 
Thus,  a  physical  impairment  could 
cause  limitation  in  any  of  the  domains 
and  behaviors  considered  in  the 
evaluation  of  childhood  disability  and 
would  be  evaluated  according  to  its 
impact  on  the  child's  functioning. 

Finally,  we  do  not  believe  that  oxir  use 
of  the  domains  as  an  all-inclusive 
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framework  would  confuse  our 
adjudicators.  Any  programmatic 
approach  to  evaluating  disability — in  a 
child  or  adult — must  necessarily  be  tied 
to  a  scheme  of  some  kind  that  will  allow 
adjudicators  to  organize  information 
about  how  the  impairment  affects  the 
person.  We  know  from  the  past  year- 
and-a-half  of  implementation 
experience  that  these  rules  have  been 
effective  and  fair.  The  rules  have 
provided  adjudicators  a  means  of 
organizing  the  information  they  obtain 
about  child  claimants  from  medical  and 
nonmedical  sources,  employing 
functional  domain  terminology  with 
which  they  already  had  some  familiarity 
because  we  adopted  it  from  the 
childhood  mental  listings.  As  we  have 
said,  we  also  believe  that  the  rules 
provide  a  means  of  evaluating  the 
effects  of  all  impairments  in  all 
children,  so  it  is  also  fair  to  the 
children.  For  this  reason,  we  believe 
that  we  have  made  a  difFicult  and 
complex  task  more  manageable  and  less 
conhising  than  it  would  have  been 
without  such  a  framework. 

Comment:  One  commenter  suggested 
that  we  should  add  provisions  that 
allow  for  nondevelopmental  factors  to 
be  assessed  outside  the  domains.  The 
commenter  also  stated  that,  to  the  extent 
that  domains  are  used  in  a 
determination,  we  should  fully  explain 
how  they  are  being  used,  and  that 
whenever  examples  are  given  in  the 
rules,  we  should  provide  examples  of 
physical  impairments  as  well  as 
developmental  and  mental  disorder 
examples.  The  commenter  also  believed 
that  the  domains  and  criteria  for  age- 
appropriate  activity  should  be  revised  to 
be  more  representative  of  children  with 
physical  impairments.  For  instance,  this 
commenter  and  one  other  recommended 
that  we  revise  §  416.924c(a)(2)  of  the 
prior  rules  (Hnal  §  416.924d(c))  to  state: 
"The  following  are  domains  of 
development,  functioning  and  some  of 
the  speciHc  behaviors  and  capacities 
that  should  be  addressed  in  an 
individualized  functional  assessment 
•  •  *  (viii)  breathing;  (ix)  eating  and 
eliminating;  (x)  seeing  and  hearing;  (xi) 
ability  to  resist  disease  and  function  in 
the  physical  world  (i.e.,  cope  with  the 
environment);  (xii)  strength  and 
endurance;  and  (xiii)  other  physical  and 
mental  functions  considered  a  part  of 
normal  function."  The  two  commenters 
also  recommended  changes  in 
§  416.924c  (c)(5).  (d)(5),  (e)(5).  and  (f)(5) 
of  the  prior  rules  to  insert  the  word 
"functioning,"  and  a  new  sentence  for 
§  416.924e  of  the  prior  rules  to  convey 
the  idea  that  the  domains  were  not  all- 
inclusive. 


Response:  For  the  nost  part,  we  have 
not  adopted  the  comiientei^' 
suggestions.  We  believe  our  response  to 
the  previous  commer  ts  explains  why  it 
is  unnecessary  for  "n^ndevslopmental 
factors"  to  be  assesse  i  outs  de  the 
functional  domains  aid  be!  aviors  that 
we  use  to  assess  chilt^ren's  mpairments. 
We  do  not  believe  it  is  necessary  for 
adjudicators  to  expla  n  how  the 
functional  domains  and  behaviors  are 
being  used  in  any  paiticulai 
determination,  because  adjudicators  use 
them  in  the  manner  c  escribed  in  the 
previous  response  an  i  as  appropriate  to 
the  case.  We  explain  9lsewh9re  that  we 
do  not  beUeve  examples  are  universally 
helpful  to  adjudicato  's  because  of  the 
limitations  inherent  in  geneializing  an 
example  to  any  speci  Ic  case  However, 
in  response  to  the  commenter,  we  have 
added  an  example  of  a  physical 
impairment  to  final  §  416.924e(c)(2)(i). 
We  have  not  revised  he  funrtional 
domains  and  behavicrs  to  be  "more 
representative  of  children  with  physical 
impairments"  because,  as  we  explained 
in  the  previous  respo  ise,  we  do  not 
distinguish  categories  of  children  in 
terms  of  the  nature  of  their  inpairments 
but.  rather,  we  evaluete  all  children  in 
terms  of  the  functional  impact  of  their 
impairments. 

In  response  to  the  commenter  who 
recommended  that  w)  add  several 
"specific  behaviors  a;id  capacities"  to 
the  functional  domains  and  behaviors  in 
these  rules,  we  do  no  believe  it  is 
appropriate  to  add  caoacities  such  as 
breathing,  eating,  elininating,  and 
strength  as  though  thuy  were  separate 
and  apart  from  the  domains  of 
functioning  or  specific  behaviors  that 
we  consider  for  each  ige  group.  The 
domains  and  behaviors  already  take 
these  limitations  and  impairment 
manifestations  into  account,  not  so 
much  in  terms  of  whf  t  they  are,  but  in 
terms  of  how  they  aff  jct  the  child's 
abiUty  to  function  "ir  dependently, 
appropriately,  and  effectively  in  an  age- 
appropriate  manner"  as  shown  by  the 
things  that  the  child  f  ctually  does. 
Moreover,  in  response  to  the  commenter 
who  asked  us  to  convey  that  the 
domains  are  not  all-irclusive,  we  would 
say  that,  by  definitior  in  these  rules,  the 
domains  and  behaviors  are  all  inclusive 
and  are  intended  to  cover  every  possible 
activity  a  child  may  have.  Finrlly,  we 
could  not  adopt  the  o.her  proposed 
language  change  in  §  }16.924c  (c) 
through  (f)  of  the  prior  rules  (f  nal 
§416.924d  (g)  through  (i))  because 
"functioning"  is  not  distinct  from 
"adapting":  All  child -en  with  all 
impairments  (includiig  physical)  must 
adapt  to  their  environments  in  order  to 


function  as  effectively  as  possible  in 
those  environments. 

Comment:  One  commenter  who 
thought  that  the  use  of  "domains"  did 
not  address  physical  impairments  said 
that  the  determination  of  physical 
disability  seems  central  to  the  notion  of 
disability  for  adults  and  is  clearly 
relevant  to  the  functional  assessment 
available  to  adults. 

Response:  We  believe  that  we  have 
made  it  clear  that  we  agree  with  the 
comment  and  that  these  rules 
accomplish  the  same  thing  for  children. 
The  evaluation  of  disability  in  adults  is 
more  readily  and  observably  divisible 
into  physical  and  mental  disability 
because  the  world  of  work  activity  is 
divisible  into  physical  functions  and 
mental  functions,  and  the  workplace  is 
the  context  against  which  we  must 
evaluate  adults.  The  rules  for  the 
evaluation  of  disability  in  children  are. 
in  effect,  more  broadly  based  than  the 
rules  for  the  evaluation  of  adults 
because  we  must  consider  children  in 
the  context  of  their  entire  lives.  24  hours 
a  day.  This  does  not  mean  that  the 
evaluation  of  physical  disability  plays  a 
lesser  role  in  the  determination  of 
disability  for  children.  It  means  that  the 
limitations  imposed  by  a  child's 
physical  impairment(s)  are  evaluated  in 
terms  of  the  child's  activities  in  all  areas 
of  living.  This  means  that  we  assess  a 
child's  physical  impairments  in  terms  of 
all  of  the  domains  and  behaviors  and 
the  myriad  functions  they  subsume. 

Comment:  Two  commenters  obser\'ed 
that,  evpn  when  a  child's  physical 
impairments  do  impede  development, 
physicians  and  others  are  not 
accustomed  to  evaluating  the 
impairments  in  developmental  terms. 
For  example,  a  child  missing  several 
fingers  would  not  be  described  as 
having  the  fine  motor  developmental 
skills  of  a  child  half  her  age;  she  would 
merely  be  described  as  missing  several 
fingers.  Similarly,  the  impairments  of 
children  with  asthma  or  cystic  fibrosis 
are  not  described  in  developmental 
terms.  Although  these  children  may 
have  marked  restrictions  in  daily 
activities,  "*  •  *  most  health  care 
professionals  consulted  will  not 
describe  limitations  in  those  terms." 
Therefore,  these  commenters  thought 
that,  if  we  were  going  to  use  a 
"developmental  model"  for  the 
assessment  of  impairment  in  all 
children,  we  must  explain  this  decision 
to  the  public,  the  medical  community, 
and  the  consulting  examiners  we 
employ,  and  must  ask  for  such 
"developmental  appraisals." 

Response:  As  we  nave  explained,  we 
do  not  use  a  developmental  model. 
What  we  need  to  know  is  how  the 


U 
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Inipainnent(s)  specifically  affects  the 
child's  functioning,  information  that  we 
will  obtain  from  medical  and 
nonmedical  sources,  for  instance,  how 
the  child  missing  fingers  on  one  hand  is 
able  to  play,  dress  herself,  feed  herself, 
and  so  on.  We  will  compare  this 
information  with  the  activities  that  are 
age-appropriate  for  the  child  and 
determine  whether  the  child's 
impairment(s)  substantially  reduces  his 
or  her  ability  to  do  those  things  that  are 
age-appropriate. 

We  snould  add.  however,  that  the 
evidence  we  receive  in  documentation 
of  the  claims  of  young  children  (from 
birth  to  age  3.  4,  or  5)  often  contains  the 
results  of  screening  and  assessment 
devices  usad  by  pediatricians,  early 
child  development  specialists,  and 
therapists  to  evaluate  a  child's  condition 
and  to  plan  appropriate  interventions. 
These  measures  of  a  child's  growth  and 
progress  are  often  expressed  in 
developmental  terms,  i.e.,  as  a 
proportion  of  the  child's  chronological 
age.  Even  when  a  child  has  a  physical 
impairment,  a  pediatrician,  therapist,  or 
other  health  care  professional  may 
evaluate  the  child  in  "developmental" 
terms,  depending  on  the  nature  of  the 
impairment  and  the  purpose  of  the 
evaluation.  For  example,  if  a  3-year-old 
child  who  was  missing  several  fingers 
required  therapeutic  intervention,  an 
occupational  therapist  would  be 
interested  in  assessing  the  extent  (in 
terms  of  age  level)  of  the  child's  motor 
skills  in  order  to  match  the  child's  skill 
level  with  appropriate  interventions. 

Section  4J6.924e — Guidelines  for 
Determining  Disability  Using  the 
Individualized  Functional  Assessment 

Comment:  We  received  many 
comments  stating  the  same  four 
recommendations  reflecting  a  general 
concern  that  the  guidelines  for  the 
individualized  functional  assessment 
and  accompanying  examples  might  be 
applied  rigidly  or  mechanically.  The 
commenters  feared  that,  even  though  we 
state  that  the  examples  are  not  all- 
inclusive,  there  may  be  a  tendency  to 
use  them  as  hard-and-fast  rules.  The 
first  of  the  four  recommendations  had 
several  aspects.  It  was  suggested  that  we 
add  a  provision  that  requires 
adjudicators  to  demonstrate  flexibility 
in  decision  making  by  taking  into 
account  all  relevant  evidence  before 
rendering  a  final  individualized 
functional  assessment.  Four 
commenters  suggested  that  the 
regulations  should  require  adjudicators 
to  demonstrate  their  application  of  the 
individualized  functional  assessment 
rules  in  a  descriptive  narrative  or 
findings  of  fact.  Several  commenters 


also  suggested  that  we  include  language 
from  the  preamble  to  the  prior  rules 
about  the  "initial  guidelines"  in  the 
rules  themselves. 

Response:  We  adopted  the  comment 
about  strengthening  the  rules  that 
require  consideration  of  all  the 
evidence.  The  second  sentence  of  final 
§416.924d(b)  now  states:  "This 
assessment  is  based  on  all  of  the 
evidence  we  have,  including  any 
statements  regarding  what  you  can  still 
do  that  have  been  provided  by  treating 
or  examining  physicians,  consultative 
physicians,  or  any  other  medical  or 
psychological  consultant  designated  by 
the  Secretary."  As  we  explained  in  an 
earlier  response,  we  copied  this 
sentence  from  §  416  946.  This  provides 
consistency  between  the  adult  and 
childhood  rules  while,  at  the  same  time, 
it  makes  the  statement  that  the 
commenters  requested. 

We  also  partially  adopted  the 
comment  that  asked  us  to  include 
language  from  the  preamble  throughout 
the  rules,  although  we  did  not  include 
the  specific  statements  some  of  the 
commenters  recommended.  We 
identified  language  in  the  preamble  (56 
FR  at  5542)  that  we  believe  clarifies  two 
statements  in  final  §416.924e(b).  In  the 
preamble  to  the  prior  rules,  we 
explained  that  the  guidelines  for 
individualized  functional  assessments 
are  based  on  the  rules  and  principles 
already  present  in  the  listings  for 
childhood  mental  disorders.  One  of 
those  principles  is  that  a  finding  of 
"marked"  limitation  is  a  finding  about 
how  a  child  is  functioning  in  a 
developmental  or  functional  domain. 
Our  guidelines  therefore  state,  in  the 
manner  of  112.00C  of  the  listings,  that 
"marked"  and  "moderate"  do  not 
connote  a  particular  number  of 
restricted  activities  or  functions,  but  the 
overall  degree  of  restriction  or 
combination  of  restrictions.  To 
emphasize  our  original  intent  that  this 
means  the  overall  degree  of  restriction 
in  a  developmental  or  functional 
domain  or  behavior,  we  have  added  the 
phrase,  "in  a  domain  or  behavior."  to 
the  last  two  sentences  of  final 
§  416.924e(b).  We  made  similar 
additions  in  final  §  416.924e  (b)(1). 
(c)(2).  and  (d)(2). 

We  did  not  adopt  the  comment  that 
asked  us  to  require  in  the  regulations 
that  adjudicators  prepare  a  narrative 
rationale  of  the  individualized 
functional  assessment.  This  is  because 
we  believe  there  is  sufficient  indication 
in  the  regulations  of  the  requirements  of 
a  determination  or  decision.  For 
instance,  with  respect  to  the 
individualized  functional  assessment 
step,  final  §§416.924d(a)  and 


416.924c(a)  provide  that  we  will 
consider  all  information  in  the  case 
record  that  is  relevant  to  the  claim  and 
all  of  the  factors  set  forth  in  §§416.924 
through  416.924c,  the  rules  that 
describe  the  steps  of  the  childhood 
sequence,  the  effects  of  age.  and  other 
factors.  Other  rules,  such  as  those  at 
§§416.927  (evaluating  medical 
opinions)  and  416.929  (evaluating 
symptoms,  such  as  pain)  also  provide 
specific  requirements  for  the  evaluation 
of  cases  involving  those  factors.  In 
addition,  subpart  N  of  part  416  of  20 
CFR  provides  rules  directing  the 
contents  of  notices  of  initial  and 
reconsideration  determinations,  and 
hearings  and  Appeals  Council 
decisions.  The  more  detailed 
instructions  for  practical 
implementation  of  the  rules  properly 
belong  in  manual  instructions,  just  as 
they  are  for  all  other  issues,  such  as  the 
adult  residual  functional  capacity 
assessment.  In  fact,  our  manual 
instructions  already  require  the  kinds  of 
narrative  explanations  and  findings  of 
fact  requested  by  the  commenters. 

Comment:  The  commenters'  second 
recommendation  was  that  we  repeat  in 
the  paragraphs  illustrating  disability  for 
each  age  group  the  cautionary  language 
from  the  third  sentence  of  §416.924e(a): 
"The  examples  in  this  section  are  only 
guidelines  to  illustrate  severity  and  are 
not  all-inclusive  rules." 

Response:  We  adopted  the  comment. 
In  fact,  we  already  make  a  similar 
statement  in  final  §416.924e(d)(l)(ii), 
the  section  for  older  adolescents:  "As  in 
the  examples  for  younger  children,  the 
guidance  for  evaluating  older 
adolescents  is  not  intended  to  be  a 
standard  by  which  all  cases  must  be 
judged.  Each  case  must  be  evaluated  on 
its  own  merits  using  the  principles  and 
guidelines  of  all  of  the  regulations 
addressing  childhood  disability."  (The 
prior  rules  stated  that  the  guidance  was 
"not  intended  to  be  all-inclusive,  or  a 
standard  by  which  all  cases  must  be 
judged."  We  deleted  the  words,  "all- 
inclusive,  or."  because  they  are 
redundant  of  the  remainder  of  the 
statement,  that  the  guidance  is  not  "a 
standard  by  which  all  cases  must  be 
judged."  However,  we  have  still 
retained  the  language  in  final 
§416.924e(a).) 

In  response  to  the  comments — and 
because  the  same  guidance  is  applicable 
to  the  evaluation  of  children  from  birth 
to  the  attainment  of  age  16 — we  have 
now  added  these  two  sentences 
(modified  to  be  appropriate  to  their 
respective  sections)  to  final 
§§  416.924e(c)(l).  "Young  children." 
and  416.924e(c)(2).  "Older  children  and 
young  adolescents." 
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Comment:  The  third  and  fourth 
recommendations  were  that  we  commit 
to  conducting  special  monitoring  of  the 
use  of  the  individualized  functional 
assessment  rules,  and  that  we  conduct 
"adequate"  training  of  all  appropriate 
personnel  to  ensure  proper 
implementation  of  the  guidelines. 

Response:  We  have  conducted 
adequate  monitoring  and  training  on  the 
implementation  of  the  new  childhood 
rules,  as  the  commenters  recommended. 
For  example,  during  the  first  few 
months  after  implementation  we  used 
an  "Early  Implementation  System," 
which  was  a  special,  multilevel  review 
to  ensure  that  all  of  the  new  childhood 
rules  were  properly  implemented.  Since 
that  time,  we  have  continued  to 
carefully  monitor  the  use  of  the  rules  at 
the  State  Agency,  Regional  Office,  and 
Central  Office  levels.  Moreover,  the 
training  we  conducted  was  one  of  the 
most  extensive  training  efforts  we  ever 
mounted,  and  was  accompanied  by  a 
large  student  training  manual.  Since 
completion  of  the  training,  we  have  also 
answered  in  writing  questions  we  have 
received  from  the  field;  the  questions 
and  answers  are  provided  to  all  field 
personnel,  not  only  those  who  asked  the 
questions.  We  also  share  information 
about  our  actions  on  case  reviews  with 
all  adjudicators  as  part  of  our  ongoing 
commitment  to  education  and 
consistency. 

Comment:  Some  commenters  said  that 
the  specific  "mathematical"  definitions 
of  "marked"  and  "moderate"  limitations 
for  very  young  children  in  final 
§416.924e(b){l)  do  not  conform  with 
the  idea  that  the  rules  are  meant  to  be 
"guidelines"  and  a  "framework."  They 
were  concerned  that  these  definitions 
have  the  potential  of  being  applied 
rigidly  and  mechanically  by  disability 
examiners,  who  may  rely  entirely  on 
various  test  results.  One  commenter 
asked  what  evidence  we  would  use  to 
make  these  very  refined  judgments 
regarding  a  child's  functioning  at  %  to 
Va  of  chronological  age.  A  few 
commenters  remarked  that  it  was  not 
clear  what  the  measurable  difference  in 
a  child's  social  functioning  is  between 
v-i  and  V4  of  chronological  age.  or  how 
this  narrow  gap  would  be  determined  in 
individual  cases. 

To  address  these  concerns,  one  group 
of  commenters  recommended  that  we 
delete  the  arithmetical  definitions  of 
"marked"  and  "moderate"  for  very 
young  children  and  redefine  them  in 
qualitative  terms.  Another  commenter, 
questioning  whether  tools  exist  for  such 
precise  numerical  determinations, 
recommended  that  we  include  the  word 
"approximately"  when  referring  to  the 


numerical  measures  t  iroughott  the 
rules. 

Response:  We  did  r  ot  adopt  the 
comments.  We  do  not  think  that  the  use 
of  numerical  measures  of  developmental 
milestones  threatens  he  fiexib  lity 
inherent  in  the  individualized 
functional  assessmen  process.  The 
examples  in  the  guidelines  tha.  use 
fractions  of  chronolof  ical  age  to 
describe  a  child's  functioning  do  not 
represent  the  results  of  a  singh  test  or. 
indeed,  of  test  results  alone,  ard  the 
determinations  we  mike  based  on  the 
guidelines  do  not  res'  on  test  results 
alone.  The  results  of  developmental 
tests  are  only  one  conponent  in  the 
whole  assessment  of  low  a  young  child 
is  functioning,  which  includes  not  only 
quantitative  evidence  but  also 
qualitative  findings  based  on  c'inical 
observations  and  conclusions. 

With  regard  to  the  i:omment  asking 
what  evidence  we  co  ild  use  to  make 
refined  judgments  ab  }ut  a  chil  d's 
achievement  of  developmental 
milestones,  there  are  tests  that  measure 
this  functioning.  Suci  tests  include,  but 
are  not  limited  to,  tht  Cattell  h  fant 
Intelligence  Scale,  th )  Bayley  Scales  of 
Infant  Development,  and  the  Ravised 
Stanford-Dinet.  Deve  opment  i:^ 
sometimes  expressed  in  test  results  as  a 
developmental  quotiunt  (DQ),  or  the 
relation  between  devalopmental  age  and 
chronological  age  as  determined  by 
specific  standardized  measurements  and 
observations.  With  regard  to  the 
comments  about  the  Drecision  of  the 
measurements,  there  are  valid,  reliable 
tests  of  the  attainmer  t  of  developmental 
milestones,  such  as  tiose  mentioned 
above,  that  are  generally  used  in  clinical 
settings  for  the  determination  ( f  the 
developmental  statu;  of  infants  and 
toddlers.  We  believe  that  our 
pediatricians  and  otl  er  specialists  in 
childhood  medicine  will  be  abie  to 
make  the  kinds  of  refined  clinical 
judgments  required  of  these  cases.  The 
guidelines  reflect  the  kinds  of  evidence 
that  we  frequently  find  in  the  record. 

Comment:  Some  of  the  foregoing 
commenters  noted  that  the  regulations 
provide  only  two  examples  of  how  the 
terms  "marked"  and  "moderate"  are  to 
be  applied  for  children  aged  3  to  16. 
One  commenter  requested  that  we  add 
to  final  §416.924e(c'(2)  an  example  of  a 
physical  impairmen*(s)  that  does  not 
meet  the  listings  but  is  disabling 
because  the  existing  two  examples  are 
both  of  mental  impa  rments.  Several 
commenters  also  recommended  that  we 
include  in  the  reguh  tions  additional 
examples  of  applica  ion  of  the 
guidelines  to  specifi::  patterns  of 
childhood  dysfunction. 


Respone:  In  response  to  the 
comments,  we  have  added  an  example 
of  a  physical  impairment  to  final 
§416.924e(c)(2)(i).  Beyond  this,  we 
decided  not  to  provide  additional 
examples.  We  believe  that  any  example 
we  might  devise  would  have  to  be  as 
clear  and  unambiguous  as  we  could 
possibly  make  it;  and  we  believe  that 
such  an  example  would  have  to  be  so 
obvious  that  it  may  not  provide 
appropriate  guidance.  Moreover,  we 
question  whether  there  are  "specific 
patterns  of  childhood  dysfunction"  that 
lend  themselves  to  illustration.  In  any 
particular  child  there  may  be  a  specific 
pattern  of  dysfunction,  but  that  pattern 
is  unique  to  that  child:  it  would  be 
hazardous  to  generalize  an  example,  on 
the  basis  of  which  someone  might 
overlook  or  misinterpret  evidence  that  is 
peculiar  to  another  child's  claim. 

Comment:  One  commenter  had 
difficulty  understanding  the  third 
sentence  in  §416.924e(c)(2).  The 
commenter  said  that,  instead  of  saying 
that  the  term  "moderate"  and  the 
overall  level  of  disability  at  less  than  the 
listing  level  are  "based  on  comparison 
with"  listing  level  severity,  we  should 
say  they  are  "established  in  relation  to" 
the  descriptors  of  listing-level  severity. 
The  commenter  also  suggested  that  we 
add  a  new  fourth  sentence  stating  that 
the  term  "moderate"  signifies  a  lesser 
level  of  severity  than  the  term 
"marked." 

Response  Wh  did  not  adopt  the 
comments.  We  btjlieve  the  phrase, 
"based  on  comparison  with."  in  the 
third  sentence  of  final  §  416.924e(c)(2) 
conveys  our  inlent  more  clearly  and 
accurately  Oian  does  the  suggested 
alternative  phrase,  which  we  assume 
was  merely  an  editorial  suggestion  and 
was  intended  to  mean  the  same  thing. 
We  did  not  adopt  the  commenter's 
second  recommendation  because  we 
believe  the  general  reader  of  the  rules — 
and,  certainly,  our  adjudicators — will 
have  no  difficulty  understanding  that  a 
"moderate"  limitation  of  functioning  is 
less  severe  than  a  "marked"  limitation. 

Comment:  One  commenter  wanted  us 
to  delete  the  word  "simple"  from 
"simple  instructions"  and  "simple 
decisions"  in  §416.924e(d)(2)  because 
employability  entails  more  than  the 
capacity  to  handle  simple  instructions 
or  decisions. 

Response:  We  did  not  adopt  the 
comment  because  the  capacity  to  handle 
simple  instructions  is  a  basic  work 
activity,  as  set  forth  in  §  416.921(b)(3). 

Comment:  One  commenter  thought 
that  there  was  a  new  term,  "a 
substantial  loss  or  deficit  of  capacity," 
in  §  416.924e{d)(4)  and  wondered  what 
it  meant.  The  commenter  said  that  if 
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"substantial"  means  "moderate."  we 
should  employ  that  term  since  it  is 
already  in  use.  If  "substantial  loss  or 
deficit"  has  a  different  meaning,  we 
should  explain  and  justify  it. 

Response:  We  adopted  the  comment. 
The  phrase,  "substantial  loss  or  deficit 
of  capacity"  is  not  a  new  term  but  a 
logical  extension  of  the  basic  definition 
of  disability  as  it  pertains  to  older 
adolescents.  That  definition,  in 
§  416.924(a)(3),  states,  in  pertinent  part, 
that  disability  means,  "•  •  •  your 
impairment(s)  must  substantially  reduce 
your  ability  to  *  '  *  acquire  the  skills 
needed  to  assume  roles  reasonably 
expected  of  adults  •  *  •."  In  final 
§416.924e(d)(4).  we  take  the  phrase 
"substantially  reduce"  from  the 
definition  in  §  416.924(a)  and  state  more 
explicitly  how  an  older  adolescent 
might  experience  such  a  substantial 
reduction  in  the  ability  to  acquire  the 
skills  needed  to  assume  roles  reasonably 
expected  of  adults.  Thus,  by  "loss"  we 
mean  that  an  older  adolescent  may  have 
had  the  capacity  for  work- related 
physical  and  mental  activities  but  have 
lost  that  ability  through  traumatic  or 
degenerative  impairment;  by  "deficit" 
we  mean  that  the  older  adolescent  may 
not  have  had  such  capacity  at  any  time 
because  of  physical  or  mental  deficits 
ensuing  from  a  preexisting  impairment, 
such  as  a  congenital  or  developmental 
disorder.  For  this  reason,  we  will 
continue  to  use  the  phrase  in  the  rules. 
Since  the  term  "substantial"  comes 
from  the  definition  of  disability  in 
§  416.924(a)(3),  it  does  not  mean 
"moderate" — it  equates  with  disability. 
We  agree,  however,  that  the  section  does 
not  give  the  level  of  guidance  that  the 
preceding  sections  do  for  younger 
children  about  what  it  means  for  an 
older  adolescent  to  be  disabled. 
Therefore,  in  response  to  the  comm6nt, 
we  have  revised  §  416.924e(d){4)  to 
incorporate  guidance  from  our  manual 
instructions  that  implement  this  section. 
In  new  subparagraph  {d){4)(i)  of  final 
§  416.924e  we  state  that  the  term 
"substantial  loss  or  deficit"  is  not  a 
precise  number,  percentage,  or  other 
quantitative  measure.  Then,  in  new 
subparagraph  (d)(4)(ii),  we  explain  that 
the  term  means  that  an  older  adolescent 
is  unable  to  meet  the  basic  physical 
demands  of  at  least  "sedentary"  work, 
a»  that  term  is  defined  in  §416.967;  or 
the  basic  mental  demands  of 
"unskilled"  work,  as  defined  in 
§416.968;  or  has  an  impairment(s)  that 
would  severely  limit  the  potential 
occupational  base  of  a  person  age  18-45 
and  would  justify  a  finding  of  inability 
to  perform  other  work  even  for  a  person 
with  favorable  age,  education,  and  work 
experience,  as  set  out  in  appendix  2  to 


subpart  P  of  part  404  of  20  CFR.  The  last 
clause,  especially,  recognizes  children 
with  combinations  of  impairments  and 
with  nonexertional  limitations,  which 
may  result  from  many  mental  and 
physical  factors,  including  pain. 

For  consistency  with  these  revisions, 
we  have  also  adcied  to  the  cross- 
references  in  the  second  sentence  of 
final  §  416.924e(b)(3).  cross-references 
to  §§416.968  and  416.969a  ("Exertional 
and  nonexertional  limitations"). 

Our  justification  for  this  policy  is  in 
final  §416.924e(d)(l).  which  we  have 
not  revised.  In  paragraph  (d)(1)  we 
provide  that  children  aged  16-18  are 
closely  approaching  adulthood  and  can 
be  evaluated  in  terms  that  are  the  same 
as.  or  similar  to.  those  used  for  the 
evaluation  of  the  youngest  adults;  i.e., 
those  in  the  age  18-45  category  (see 
§  416.963(b)).  We  go  on  to  state  that 
older  adolescents  who  do  not  have 
impairment-related  limitations  are 
ordinarily  expected  to  be  able  to  do  the 
kinds  of  physical  and  mental  activities 
of  individuals  who  are  at  least  18  years 
old. 

Section  416  926a— Equivalence  for 
Children 

Comment:  We  received  only  favorable 
comments  about  our  addition  of  the  new 
policy  that  revises  the  concept  of 
"equivalence  to  the  Listing  of 
Impairments"  in  SSI  children's  claims 
to  include  the  concept  of  "functional 
equivalence"  to  the  listings.  However, 
we  received  many  suggestions  for 
clarifying  and  augmenting  the 
explanations  of  the  new  rules.  The 
commenters  thought  that,  because  the 
functional  equivalence  policy  was 
complex  and  unfamiliar,  it  was 
important  that  we  provide  as  much 
detail  as  possible  in  the  regulation 
section  itself  so  that  all  adjudicators 
would  understand  and  apply  the  new 
rules  in  the  same  way.  Several 
commenters  also  said  that  §  416.926a 
should  explain  the  "thought  processes" 
an  adjudicator  could  employ  to  make  a 
finding  of  functional  equivalence; 
otherwise,  the  functional  equivalence 
principle  might  be  under-utilized.  One 
suggestion  was  that  we  incorporate  into 
the  rules  the  more  detailed  instructions 
in  our  operating  manuals  and  training 
guides.  One  commenter  suggested  that 
we  add  subheadings  of  "medical 
equivalency"  and  "functional 
equivalency."  to  highlight  the 
differences  and  the  novelty  of  the 
functional  equivalence  policy. 

Response:  Although  we  did  not  adopt 
all  of  the  comments,  we  have  adopted 
some  of  them,  as  we  explain  in  several 
of  the  responses  below.  We  did  not 
adopt  the  suggestion  that  we  incorporate 


the  longer  explanations  of  the  principles 
underlying  "functional  equivalence." 
which  are  now  contained  in  our 
operating  manuals  and  various  training 
guides.  In  our  view,  these  lengthy 
explanations  are  not  substantive  rules 
and  should  not  be  included  in  the  Code 
of  Federal  Regulations. 

We  did  not  adopt  the  comment 
suggesting  that  we  add  subheadings  that 
would  distinguish  functional 
equivalence  from  medical  equivalence. 
We  do  not  believe,  in  light  of  our 
experience  using  the  rules,  that  it  is 
necessary  to  highlight  the  approach, 
since  our  adjudicators  are  now  well 
aware  of  its  existence  and  have  been 
trained  in  how  to  apply  the  policy. 
Moreover,  we  are  concerned  that  if  we 
were  to  highlight  the  functional 
equivalence  policy  in  this  way  we  might 
create  the  mistaken  impression  that 
"functional  equivalence"  is  another  step 
in  the  sequential  evaluation  process, 
distinct  from  and  subsequent  to  the 
third,  "meets  or  equals"  step.  In  fact,  the 
policy  of  functional  equivalence  is  only 
a  facet  of  the  third  step  of  the  sequence, 
and  provides  another  way  in  which  to 
determine  whether  an  impairment  or 
combination  of  impairments  is 
equivalent  to  any  listed  impairment. 

Comment:  Three  commenters 
provided  comments  about  the  second 
sentence  in  §  416.926a(a)  which  reads  as 
follows: 

While  all  possible  impairments  are 
not  addressed  within  the  Listing  of 
Impairments,  within  the  listed 
impairments  are  all  the  physical  and 
mental  functional  limitations,  i.e.,  what 
a  child  cannot  do  as  a  result  of  an 
impairment,  that  are  considered  severe 
enough  to  prevent  a  child  from 
functioning  independently, 
appropriately,  and  effectively  in  an  age- 
appropriate  manner. 

Two  commenters  said  that  there  was 
no  "documented  basis"  for  this  claim. 
The  commenters  repeated  that  many 
functions,  such  as  "breathing,  eating, 
eliminating,  immunity,  strength  and 
endurance."  were  not  dealt  with  in 
functional  terms  that  capture  all 
limitations.  The  third  commenter 
thought  that  the  sentence  was  confusing 
because  the  listings  do  not  contain  all 
functional  limitations. 

Response:  With  regard  to  the  first 
comment,  we  have  already  explained  in 
our  responses  to  the  comments  about 
§  416.924d  our  policy  that  the  kinds  of 
physiological  functions  the  commenter 
lists  (breathing,  eating,  etc.)  can  and 
must  be  translated  into  the  kinds  of 
activities  that  children  do.  ThesM 
activities  are  in  fact  covered  by  the 
domains  we  have  provided.  We. 
therefore,  disagree  with  the  comment. 
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All  listing-level  physical  and  mental 
functional  limitations  are  in  the  listings 
because  of  the  "paragraph  B"  (and  "C") 
criteria  of  the  childhood  and  adult 
mental  disorder  listings  and  Listing 
112.12  in  the  childhood  mental  disorder 
listings.  These  sections  consist  of 
listing-level  functional  criteria  stated  in 
terms  of  the  same  domains  of  ~ 
functioning  we  use  in  the  childhood 
disabiHty  rules,  the  same  domains  that, 
as  we  have  already  explained  under  the 
comments  regarding  §416.924d,  do 
include  all  of  the  functions  performed 
by  children.  As  we  noted  in  the 
preamble  to  the  prior  rules  (56  FR  at 
5544),  aside  from  the  many  specific 
functional  limitations  stated  in  the 
Ustings  (such  as  deafness  or  marked 
impairment  of  ambulation),  the 
functional  criteria  of  the  mental  listings 
provide  "another,  comprehensive  way 
to  look  at  the  functional  effects  of 
impairments."  These  criteria 
demonstrate  a  way  to  consider  the 
practical  effects  on  functioning  of  any 
impairment  or  combination  of 
impairments  in  terms  of  adaptive 
activities,  socialization,  personal/ 
behavioral  functioning,  and  so  on. 

Comment:  Two  commenters  suggested 
that  we  revise  the  rules  to  acknowledge 
that  both  the  listings  and  the 
equivalence  examples  were  limited, 
since  both  consist  of  "a  list"  which  is 
inherently  incomplete  and  could  be  out- 
of-date.  One  commenter  suggested 
language  for  §  416.926a(a). 

Response:  We  did  not  adopt  the 
comment  because  we  do  not  agree  that 
the  listings  are  inherently  incomplete 
for  the  narrow  purpose  of  establishing 
functional  equivalence,  even  though  we 
do  agree  that  the  listings  do  not  list 
every  possible  diagnosis  or  combination 
of  diagnoses  a  person  might  have. 
Moreover,  we  continually  strive  to 
ensure  that  the  listings  are  up  to  date 
and  reflect  current  medical  knowledge. 
However,  if  a  listing  may  be  out  of  date, 
one  of  the  purposes  of  our  equivalence 
poUcies  is  to  deal  with  the  situation.  For 
instance,  equivalence  permits  us  to 
substitute  more  up-to-date  imaging 
techniques  for  x-ray  findings  in  the 
listings.  Nevertheless,  we  do  not 
maintain  that  the  list  of  examples  of 
functional  equivalence  is  an  all- 
inclusive  list.  Rather,  as  we  explain  in 
the  responses  that  follow,  we  have  made 
several  revisions  to  §  416.926a  that  are 
designed  to  remind  our  adjudicators  not 
to  limit  their  evaluations  to  the 
examples  found  in  final  §  416.926a(d). 

Comment .-  One  commenter  said  that 
the  equivalence  regulation  makes  no 
mention  of  symptoms  or  the  effects  of 
medications.  The  commenter  noted  that 
the  Supreme  Court  had  specifically 


criticized  our  prior  equivalence  policies 
in  this  regard.  Tl  e  comment ar  suggested 
that  we  add  lang  aage  from  o  jr  training 
manual  to  the  se::tion  on  furctional 
equivalence  that  would  dire::t  the 
consideration  of  a  child's  synptoms  and 
the  effects  of  me  iications  ar  d  that 
would  indicate  that  symptoms  can  be 
the  basis  for  a  finding  of  reduced 
functioning  and.  therefore,  of 
equivalence. 

Response:  We  have  not  explicitly 
adopted  the  comments  in  these  rules; 
however,  they  have  been  obviated  by 
other  rules  that  we  have  already 
referenced  or  discussed  above  (e.g., 
§§416.929,  416.924c).  We  have  also 
addressed  them  in  the  reorganization 
and  revision  of  the  childhood  disability 
rules  in  §§  416.924  through  416.924e. 

As  a  preliminary  matter,  we  direct  the 
attention  of  the  commenter  to  the  third 
sentence  of  §416.926a(a),  which 
provides  explicitly  that  we  will  consider 
symptoms  in  our  equivalence 
determinations.  The  fourth  sentence  of 
the  paragraph  also  states  that  we  will 
consider  "all  relevant  evidence"  in  a 
child's  case  record.  Furtherrnore,  as  we 
have  explained  elsewhere  in  this 
preamble,  we  intend  each  rale  in  these 
final  regulations  to  be  read  in  the 
context  of  all  the  other  rules,  including 
existing  regulations  that  ate  not  part  of 
these  final  rules.  Thus.  §416.926a(b)  (1) 
and  (2) — whicl  describes  "medical" 
equivalence — states  that  we  will 
consider  a  chili's  "medica!  findings" 
when  we  decide  equivalence.  The  term 
"medical  findings"  is  a  term  of  art  in 
our  rules,  defir  ed  in  §  416. 928  and  in 
the  last  senteni»  of  §  416.925(c)  as 
meaning  "sym  Moms,  signs,  and 
laboratory  findings."  These  are  some  of 
the  oldest  tenrs  in  our  rules  and  are 
well-known  to  our  adjudicators. 

The  rules  on  the  evaluat  on  of 
symptoms,  including  pain  already 
mentioned  abcve  in  another  response, 
include  sections  on  the  role  of 
symptoms  at  eich  step  of  the  sequential 
evaluation  process,  and  taxe  cognizance 
of  the  childhood  disability  rules, 
including  the  lules  on  functional 
equivalence.  Thus,  in  §  416.929(d)(3)  of 
the  final  rules  addressing  the  evaluation 
of  symptoms,  lieaded  "Decision  whether 
the  Listing  of  Impairments  is  equaled," 
we  state:  "If  yc  u  are  a  chid  and  we 
cannot  find  eqai valence  based  on 
medical  evidence  only,  we  will  consider 
pain  and  other  symptoms  under 
§416.926a(b)(:i)  in  determining  whether 
you  have  an  iripairment(:;)  that  results 
in  overall  functional  limiiations  that  are 
the  same  as  th  i  disabling  functional 
consequences  of  a  listed  impairment" 
(56  FR  at  57946).  We  beliave  that  this 
squarely  addn  sses  the  comment  and 


that  there  is  no  need  to  repeat  the 
statement  in  §  416.926a,  just  as  we  do 
not  repeat  statements  about  symptoms 
from  §  416.929  in  the  adult  rules  on 
equivalence. 

In  addition,  and  as  we  explained  at 
the  beginning  of  this  preamble,  we  have 
reorganized  the  rules  in  §§  416.924a 
through  416.924e  of  the  prior  ruies.  and 
revised  several  statements  in 
§§  416.924c  and  416.924d  of  the  prior 
rules  (final  §§  416.924b.  416.924c  and 
416.924d)  to  make  it  clear  that  the  same 
considerations  and  kinds  of  evidence 
apply  to  all  assessments  of  functioning, 
irrespective  of  the  step  of  the  sequence 
at  which  we  are  doing  the  assessment. 
We  believe  that  this  reorganization  will 
make  it  clear  tliat  the  effects  of 
symptoms  can  so  limit  a  child's 
functioning  that  a  finding  of 
equivalence  may  be  appropriate. 
(Ordinarily,  this  will  be  a  functional 
equivalence,  but  there  are 
circumstances,  such  as  in  the  case  of 
mental  impairments,  when  the 
functional  effects  of  symptoms  can 
result  in  a  finding  of  medical 
equivalence.)  We  also  believe  that  the 
reorganization  will  not  only  address  the 
comments  by  underscoring  the  need  to 
consider  a  child's  symptoms  and  the 
effects  of  medication  on  functioning 
when  we  consider  functional 
equivalence,  but  that  they  go  further 
than  the  commenters'  suggestions  by 
remijiding  our  adjudicators  to  consider 
all  othertelevant  factors  as  well.  (See, 
e.g..  final  §  416.924c.) 

Comment:  Several  commenters 
suggested  that  the  rules  should  include 
language  explicitly  stating  the 
requirement  to  evaluate  the  combined 
effects  of  all  a  child's  impairments  on 
overall  functioning.  They  also  asked 
that  we  state  the  policy  that  a  child's 
impairment(s)  need  not  be  medically 
related  to  a  listed  impairment  in  order 
to  use  the  listing  for  the  purpose  of 
functional  equivalence  comparisons. 

Response:We  have  adopted  the 
comments.  In  §416.926a(b)(3).  wo  have 
added  a  new  second  sentence  which 
states  that  we  will  consider  the 
combined  effects  of  all  of  a  child's 
impairments  when  we  assess  overall 
functioning.  We  have  also  added  a 
clause  at  the  end  of  the  original  second 
sentence  (now  the  third  sentence  in 
these  final  rules)  which  states  that  the 
listing  we  choose  for  comparison  need 
not  be  medically  related  to  the  child's 
impairment(s).  Neither  of  these  changes 
is  substantive;  they  merely  reflect  our 
actual  practice  in  adjudicating  claims 
under  the  prior  rules. 

Comment:  Two  commenters 
recommended  that  we  include  the 
general  cautionary  language  from  the 


47564    Federal  Register  /  Vol.  58,  No.  173  /  Thursday.  September  9.  1993  /  Rules  and  Regulations 


preamble  to  the  prior  rules  (56  FR  at 
5544):  "•  •   •  the  primary  focus  should 
be  on  the  disabling  consequences  of  an 
individual's  conditions,  as  long  as  there 
is  a  direct,  medically  determinable 
cause  for  an  individual's  disability." 

Response:  We  did  not  adopt  the 
comment  because  the  rules  already 
contain  nearly  identical  language.  The 
last  sentence  of  §  416.926a(b)(3)  states: 
"When  we  make  a  determination  or. 
decision  using  this  rule,  the  primary 
focus  will  be  on  the  disabling 
consequences  of  your  impairment(s),  as 
long  as  there  is  a  direct,  medically 
determinable  cause  for  these 
consequences." 

Comment:  One  commenter,  in  an 
apparent  reference  to  §  416.926a{c), 
"Responsibility  for  determining 
equivalence,"  stated  that  it  would  be 
inappropriate  for  a  nonphysician.  such 
as  a  psychologist,  to  make  a  decision  of 
functional  equivalence  using  any 
nonmental  listing.  The  commenter 
provided  as  an  example  somatoform 
disorders  that  result  in  listing-level 
physical  restrictions  which  are 
functionally  equivalent  to  a 
musculoskeletal  listing.  The  commenter 
suggested  that,  at  a  minimum,  all  claims 
based  on  the  mental  impairment  listings 
that  were  reviewed  by  a  psychologist 
and  denied  should  be  reviewed  by  a 
physician  to  ensure  that  functional 
equivalence  had  been  considered. 

Response:  It  has  been  our 
longstanding  policy  that  psychologists 
in  the  State  agencies  are  permitted  to 
make  determinations  based  on  any 
mental  disorders,  including  the  various 
kinds  of  somatoform  disorders.  This 
policy  also  applies  to  determinations  of 
functional  equivalence.  If  necessary,  a 
psychologist  may  consult  with  an 
appropriate  physician  specialist  to  assist 
in  the  determination  whether  a  somatic 
listing  is  functionally  equaled. 

Comment:  One  commenter  wanted  to 
know  who  the  "other  designee  of  the 
Secretary"  in  §  416.926a(c)  might  be. 

flesponse;  The  "other  designee"  refers 
to  Federal  medical  and  psychological 
consultants  in  those  situations  in  which 
we,  rather  than  a  State  agency,  make  the 
determination.  This  can  happen  in  a 
number  of  circumstances,  such  as  when 
our  Federal  Disability  Determination 
Services  adjudicates  a  case,  in  foreign 
claims,  and  in  claims  involving  the 
Railroad  Retirement  Board.  (See 
§416.903,  "Who  makes  disability  and 
blindness  determinations.") 

Comment:  Several  commenters  were 
concerned  that  the  examples  in 
§416.926a(d)  would  become  a  kind  of 
"listing,"  and  that  the  principles  of 
functional  equivalence  would  be 
applied  only  in  cases  which  presented 


facts  that  matched  the  examples.  The 
commenters  offered  several  specific 
suggestions  for  revising  the  text,  ranging 
from  additional  language  to  underscore 
the  fact  that  the  examples  were  not  an 
all-inclusive  list  to  suggestions  for 
adding  explanations  of  the  rationales 
behind  the  various  examples  in  order  to 
provide  more  insight  into  the  principles 
the  examples  are  intended  to  illustrate. 
One  commenter  recommended  language 
we  could  use  to  explain  several  of  the 
examples.  Two  commenters  asked  us  to 
cite  the  listings  that  are  equaled  in  the 
examples,  stating  that  this,  too,  would 
help  provide  more  insight  into  the 
process. 

Response:  We  adopted  the  comments 
that  asked  us  to  state  even  more  clearly 
that  the  examples  are  not  all-inclusive. 
We  revised  the  last  sentence  of 
§  416.926a(d)  by  dividing  it  into  two 
sentences  and  adding  language  to  the 
second  of  the  newly  created  sentences. 
The  latter  sentence  now  provides  that. 
"Findings  of  equivalence  based  on  the 
disabling  functional  consequences  of  a 
child's  impairments  should  not  be 
limited  to  the  examples  below,  because 
these  examples  do  not  describe  all  the 
possible  effects  of  impairments  that 
might  establish  equivalence  to  a  listed 
impairment."  We  also  added  a  final 
sentence  to  this  paragraph  to  state  the 
duration  requirement. 

We  did  not  adopt  the  comment 
suggesting  that  we  add  rationales  to 
some  or  all  of  the  examples  in  order  to 
provide  more  insight  into  their  intent. 
We  believe  that  such  expository 
language  is  not  appropriate  in  a 
regulatory  context.  However,  vye  have 
■  used  much  of  the  language  suggested  by 
one  of  the  commenters  in  our  operating 
manuals. 

We  also  did  not  adopt  the  comment 
that  asked  us  to  state  the  particular 
listings  that  are  equaled  in  the  various 
examples.  In  some  cases,  the  examples 
do  equate  with  sf)ecific  listings.  For 
instance,  the  second  clause  of  final 
example  4,  ("ambulation  possible  only 
with  obligatory  bilateral  upper  limb 
assistance")  restates  the  disabling 
functional  consequences  of  Listing 
101. 03B,  and  final  example  5  describes 
two  of  the  so-called  paragraph  B  criteria 
of  the  childhood  mental  listings.  Other 
examples,  for  instance,  final  example  3 
("frequent  need  for  a  life-sustaining 
device"),  are  not  as  specifically  tied  to 
single  listings  and  could  be  found 
equivalent  to  more  than  one  listing.  We, 
therefore,  believe  that  adding  listings 
references  could  have  the  paradoxical 
effect  of  narrowing  the  use  of  the 
examples,  an  outcome  this  commenter 
and  others  cautioned  us  to  avoid  in  the 


comment  immediately  preceding  this 


one. 


Comment:  In  a  related  comment,  two 
commenters  urged  us  to  add  a  new 
example  16  in  order  to  prevent  the  list 
of  examples  from  being  viewed  as  all- 
inclusive.  They  recommended  language 
for  the  provision  that  would  remind 
adjudicators  to  include  "any  other 
impairment  or  combination  of 
impairments  which  equivalently  limits 
function  at  a  listing  level  equivalent  of 
severity." 

Response:  We  did  not  adopt  the 
comment  because  such  language  is 
already  included  in  the  regulations.  As 
the  introductory  paragraph  of 
§  416.926a(d)  explains,  the 
subparagraphs  are  merely  "some 
examples"  of  consequences  of 
impairments  that  we  might  not  have 
found  medically  equivalent  under  the 
rules  we  used  prior  to  the  decision  in 
Zebley,  but  which  are  functionally 
equivalent  under  these  rules.  Moreover, 
in  our  opinion,  the  provision  proposed 
by  the  commenters  would  not  fit 
logically  into  the  list  of  examples.  The 
commenters'  language  is  a  general 
statement  that  in  itself  is  all-inclusive 
and,  therefore,  is  not  an  "example." 
However,  as  we  explained  in  the 
previous  response,  we  have  revised 
§  416. 926a(d)  to  state  even  more 
strongly  that  the  determination  of 
functional  equivalence  should  not  be 
limited  to  the  examples  in  the 
subparagraphs  because  the  examples  do 
not  describe  all  the  possible  effects  of 
impairments  that  might  establish 
equivalence  under  the  new  rules. 

Comment:  Several  commenters  noted 
that  the  source  of  some  of  the  functional 
equivalence  examples  was  the  proposed 
"screen"  which  was  discussed  in  the 
preamble  to  the  prior  rules  (56  FR  at 
5536,  5550).  The  commenters  observed 
that  the  suggested  screen  criteria  were 
somewhat  analogous  to  presumptive 
eligibility  criteria,  and  were  sometimes 
unwittingly  stated  in  terms  of  severity 
that  exceeded  listing-level  severity. 
Thus,  these  commenters  thought  that, 
because  we  had  included  these 
proposed  screen  criteria,  the  list  of 
functional  equivalence  examples  could 
set  a  "standard"  or  threshold"  for 
functional  equivalence  that  is  higher 
than  it  ought  to  be. 

The  commenters  offered  several 
suggestions.  One  suggestion  was  that  we 
include  additional  examples  that  were 
"closer  to  the  threshold  of  what 
constitutes  functional  equivalence." 
Several  commenters  asked  us  to  revise 
the  examples  that  described  limitations 
even  greater  than  listing  level  so  that 
they  were  not  as  severe.  Other 
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comments  asked  us  to  delete  those 
examples. 

Response:  We  did  not  adopt  the 
comment  asking  us  to  add  more 
examples.  Generally,  we  try  not  to  use 
examples  in  the  regulations,  although 
we  may  make  an  exception  when — as 
here — there  is  a  policy  for  which  we 
think  a  few  examples  may  be  helpful 
during  the  initial  implementation 
period.  Furthermore,  we  are  afraid  that, 
were  we  to  make  the  list  longer,  we 
would  increase  the  risk  of  the  examples 
being  viewed  as  an  all-inclusive 
"listing." 

We  adopted  several,  but  not  all,  of  the 
comments  that  asked  us  to  delete  or 
revise  certain  examples.  We  provide  our 
responses  to  the  specific  comments 
about  the  examples  in  the  following 
comments  and  responses. 

Comment:  Three  commenters  asked 
us  to  delete  the  word  "daily"  before 
"need  for  a  life-sustaining  device"  in 
example  3. 

Response:  Although  we  believe  that 
the  provision  cannot  stand  without 
some  quantification,  we  changed  the 
adjective  "daily"  to  "frequent"  in 
response  to  the  comments.  We  believe 
that  if  we  had  deleted  the  adjective 
entirely,  the  example  would  have  been 
too  imprecise.  The  example  includes 
"mechanical  ventilation"  as  an 
indication  of  the  kind  of  life-sustaining 
device  we  intend  by  this  example.  If  we 
had  deleted  the  word  "daily"  without 
replacement,  the  example  could  have 
been  misconstrued  to  include  any  child 
who  needed  mechanical  ventilation, 
even  if  only  infrequently.  An  additional 
advantage  to  using  the  word  "frequent" 
is  that  the  example  now  describes 
conditions  that  may  be  episodic;  i.e., 
subject  to  frequent  exacerbations  and 
remissions. 

As  we  explained  in  the  "Explanation 
of  Final  Rules"  section  of  this  preamble, 
we  also  deleted  the  statement,  "lasting 
or  expected  to  last."  from  this  example. 
This  is  because  the  statement  is  a 
statutory  requirement  that  applies  to  all 
of  the  e^camples  and  we  did  not  want  to 
give  the  impression  that  it  only  applied 
to  those  examples  that  mentioned  it.  We 
have  moved  the  statement  to  the 
opening  text  of  §  416.926a(d),  before  the 
beginning  of  the  list  of  examples. 

Comment:  Other  comments  asked  us 
to  delete  example  4  in  the  prior  rules, 
because  "complete  inability  to  stand 
and  walk"  is  more  severe  than  example 
5  in  the  prior  rules,  "marked  inability  to 
stand  and  walk."  and,  thus,  is 
superfluous.  One  commenter  suggested 
that  we  combine  former  examples  4  and 
5  to  read  "inability  to  stand  and  walk." 
One  commenter  asked  us  to  delete, 
"e.g..  ambulation  possible  only  with 


obligatory  uppjr  limb  assistance."  from 
former  exampl )  5  because  the 
commenter  thought  that  an  example 
within  an  example  would  lead  to  less 
flexible  interpretation  and  application 
of  the  example 

Response:  We  have  deleted  example  4 
of  the  prior  rulas  because  we  agree  with 
the  commenters  that  it  merely  describes 
the  most  seven  limitation  on  the  ability 
to  stand  and  walk  and  is,  therefore, 
subsumed  under  former  example  5. 
Moreover,  a  child  who  is  unable  to 
stand  and  walk  would  be  found  to  have 
an  impairment  that  meets  or  medically 
equals  one  of  cur  Ustings.  For  the  same 
reasons,  we  di  i  not  adopt  the  comment 
that  asked  us  1 3  combine  former 
examples  4  an  i  5  to  state,  "inability  to 
stand  and  walk,"  which  is  only  a  less- 
redundant  wa}'  of  saying  "complete 
inability."  We  did  not  adopt  the 
comment  that  suggested  we  delete  the 
example  within  former  example  5  (now 
example  4  in  t  lese  final  rules).  The 
example-within-the-exan  pie  is  adopted 
from  Listing  101.030  and  provides  a 
more  precise  cescription  of  listing-level 
severity. 

Comment:  Cther  comnents  asked  us 
to  delete  the  word  "complete"  before 
"inability  to  p  )rform  self  care  skills"  in 
former  example  6  and  in  former 
example  8  before  "inability  to  function 
independently  outside  the  area  of  one's 
home*  *  •";  the  second  comment 
suggested  that  as  an  alternative  we 
replace  "complete"  with  "marked"  in 
example  8. 

Response:  Ir  stead  of  deleting  the 
word  "comple'.e"  from  former  example 
6,  we  have  dehted  the  example  entirely. 
As  in  the  precnding  comment  and 
response,  we  egree  with  the  commenters 
who  pointed  cut  that  complete  inability 
to  perform  self-care  skills  would  not  be 
useful  as  an  example  of  functional 
equivalence.  In  addition,  based  on  the 
general  comments  that  asked  us  to 
delete  language  from  the  examples 
illustrating  im oairment  severity  that 
exceeded  the  severity  of  the  medical 
listings,  we  have  deleted  former 
example  15.  "j;ross  microcephaly  of 
greater  than  3  standard  deviations," 
which  is  generally  associated' with 
significant  mental  retardaion.  Most,  if 
not  all,  children  with  such  limitations 
would  have  impairments  hat  are  likely 
to  meet  or  mecically  equal  one  of  our 
listings. 

We  did  not  edopt  the  ccmment  asking 
us  to  revise  former  example  8  (now 
example  6  in  the  final  rules.  "Any 
physical  impairment(s)  or  combination 
of  physical  and  mental  impairments 
causing  complate  inability  to  function 
independently  outside  the  area  of  one's 
home  within  age-appropriate  norms") 


because  its  language  is  adopted  from 
adult  Listing  12.06C.  except  for  the  final 
phrase,  "within  age-appropriate  norms." 
Our  intent  with  this  example  was  to 
show  how  a  physical  impairment(s),  or 
a  combination  of  physical  or  mental 
impairments,  in  a  child  could  be  found 
equivalent  to  the  listings  by  reference  to 
an  adult  listing.  We  believe  that  altering 
the  language  could  obscure  this  point. 
In  any  case,  for  the  sake  of  consistency 
and  clarity,  we  would  prefer  not  to 
introduce  a  sepMrate  rule  that  uses 
slightly  different  language  than  an 
existing,  but  obviously  similar  rule. 

Comment:  One  commenter  suggested 
that  we  delete  the  criterion  for 
"prematurity"  from  former  example  10 
(now  example  8),  because  a  weight  of 
less  than  1200  grams  at  birth  in  a  full- 
term  infant  has  implications  for  the 
infant's  growth  and  development  that 
are  at  least  as  serious  as  those  for 
premature  infants.  The  commenter  also 
pointed  out  that  there  was  an 
inconsistency  in  our  rules  defining 
prematurity:  Example  10  defined 
prematurity  as  "37  weeks  or  less,"  while 
§416.924b(c)  of  the  prior  rules  (final 
§416.924a(c))  defined  prematurity  as 
"less  than  37  weeks."  By  deleting  the 
references  to  prematurity  from  the 
example,  we  could  eliminate  the 
inconsistency. 

Response:  We  adopted  the  comment 
by  deleting  the  word  "premature"  and 
the  parenthetical  statement,  "i.e.,  37 
weeks  or  less,"  from  final  example  8. 
For  the  same  reason,  we  deleted  the 
word  "premature"  from  final  example  9 
(former  example  11),  "Infants  weighing 
at  least  1200  but  less  than  2O00  grams 
at  birth  and  who  are  small  for 
gestational  age.  until  attainment  of  at 
least  1  year  of  age." 

Comment:  One  commenter  asked  us 
to  define  "small  for  gestational  age"  in 
final  example  9  (former  example  11). 

Response:  We  adopted  the  comment. 
We  deleted  the  phrase,  "at  least  4 
weeks."  from  the  phrase  "at  least  4 
weeks  small  for  gestational  age,"  in  final 
example  9  and  added  the  more  precise 
statement  that  "small  for  gestational 
age"  means  a  birth  weight  that  is  at  or 
more  than  two  standard  deviations 
below  the  mean  or  below  the  third 
growth  percentile. 

Comment:  Two  commenters  also 
suggested  that  the  provision  of  example 
14  of  the  prior  rules  (example  12  in  the 
iinal  rules)  which  "qualifies"  children 
up  to  the  age  of  3  should  be  extended 
to  former  examples  10, 11, 12,  and  13 
(final  examples  8.  9, 10,  and  11).  They 
said  that  many  of  the  extremely  serious 
conditions  in  the  list  of  examples  will 
require  extensive  medical  intervention 
well  beyond  the  first  year  of  the  child"? 
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life,  and  that  SSA  should  therefore 
assure  famihes  that  financial  assistance 
and  access  to  Medicaid  would  be 
available  for  at  least  3  years.  This 
extension  of  time  would  eliminate  the 
inefficient  and  needless  cost  to  SSA  of 
evaluating  these  children  at  1  year  of 
age,  only  to  find  that  they  continue  to 
be  disabled. 

Besponse:  We  did  not  adopt  the 
comment.  The  various  examples  cited 
by  the  commenters  have  different 
purposes.  Final  examples  8,  9,  and  10 
(the  two  low  birth  weight  examples  and 
the  example  of  physical  impairment(s) 
that  satisfy  the  requirements  of  Listing 
112.12)  are  essentially  examples  for 
infants  whose  impairments  cannot  be 
precisely  diagnosed. 

Final  example  11.  for  children  who 
have  major  congenital  organ 
dysfunction  which  could  be  expected  to 
result  in  death  in  the  first  year  of  Ufe 
without  surgical  correction,  is  more 
medical  in  its  approach.  It  describes 
children  with  physical  impairments 
who  may  eventually  improve  so  that 
they  are  no  longer  disabled  but  who  we 
can  reasonably  expect  will  be  disabled 
until  at  least  age  1  based  on  the  nature 
of  the  impairment,  the  child's  current 
functional  status,  the  extent  of  the 
treatment  and  recovery  required,  and 
clinical  judgment  about  the  outcome  of 
the  treatment.  However,  the  principles 
in  the  example  could  certainly  apply  to 
older  children  if  the  facts  warranted. 

Final  example  12,  "Tracheostomy  or 
gastrostomy  in  a  child  who  has  not 
attained  age  3."  is  more  akin  to  final 
example  11  than  to  the  other  three 
examples.  It  is  not  an  example  that 
necessarily  means  a  child  will  be  found 
disabled  until  age  3.  It  merely  says  that, 
in  such  a  small  child,  this  kind  of 
treatment,  if  it  has  lasted  or  is  expected 
to  last  for  12  months,  will  have  a  serious 
enough  impact  on  daily  functioning  and 
age-appropriate  behavior  as  to  constitute 
a  disability. 

Nonetheless,  our  use  of  age  1  in  the 
other  examples  is  not  an  automatic 
cutoff  date  at  which  we  assume  children 
are  no  longer  disabled  or  at  which  we 
necessarily  require  a  continuing 
disability  review.  Our  intent  from  the 
outset  was  to  employ  sound,  basic 
adjudicatory  principles,  which  dictate 
that  some  judgment  be  made  as  to  when 
to  reexamine  each  individual  child 
based  on  the  facts  presented.  This  is,  in 
fact,  the  guidance  we  have  given  our 
adjudicators  and  the  way  we  have 
actually  implemented  these  rules.  Our 
goal  has  only  been  to  provide  examples, 
not  all-inclusive  Hstings:  If  we  were  to 
change  the  age  reference  to  3  years,  we 
could  still  be  subject  to  the  same 
criticism  from  those  who  pointed  out 


that  some  children  are  difficult  to  test  at 
ages  4  or  5. 

Finally,  we  want  to  state  clearly  that, 
by  statute  and  regulation,  we  do  not 
automatically  terminate  the  benefits  of 
any  disabled  person,  adult  or  child,  at 
a  given  time.  Once  we  have  found  a 
child  disabled,  we  may  only  find  the 
child  no  longer  disabled  if  the  standards 
for  terminating  an  individual's  benefits 
as  set  forth  in  the  statute  and  regulations 
are  met. 

Comment:  One  commenter 
recommended  that  we  add  the  language, 
"Dependence  on  life-sustaining  medical 
equipment  or  intervention  such  as 
tracheostomy  and  gastrostomy,"  to 
former  example  14  ("Tracheostomy  in  a 
child  who  has  not  attained  age  3")  in 
order  to  make  it  clear  that  there  are 
other  kinds  of  major  medical 
intervention  or  support  that  are 
similarly  intrusive  and  impairing. 

Response:  We  partially  adopted  the 
comment.  We  added  "gastrostomy"  as 
another  example  of  functional 
equivalence  in  children  who  have  not 
attained  age  3  in  final  example  12. 

Comment:  One  commenter  stated  that 
"many  of  the  remaining  functional 
equivalence  examples  are  taken  directly 
from  the  'B'  criteria  of  the  childhood 
mental  disorder  listings."  The 
commenter  felt  that,  although  the 
examples  were  correct,  "those  listings 
already  allow  such  determinations." 
The  commenter  said  that  it  would  be 
better  if  we  were  to  include  examples 
involving  physical  impairments  "and 
other  'harder'  examples."  targeted  more 
toward  physical  impairments.  Another 
commenter  thought  that  none  of  the 
examples  captured  the  situation  of 
children  with  arthritis  who  may  not 
have  complete  or  even  marked  inability 
to  stand  or  walk,  but  may  be  able  to 
walk  only  short  distances  and  stand  for 
only  short  periods.  This  commenter  also 
wondered  why  there  were  no  examples 
of  diseases  with  periods  of  remission. 

Response:  We  nave  clarified  the 
examples  in  response  to  the  comments. 
We  believe  that  the  commenters 
misunderstood  the  purpose  of  the 
examples,  which  are  almost  exclusively 
for  use  in  evaluating  physical 
impairments  or  combinations  of 
physical  and  mental  impairments. 

Only  three  of  the  functional 
equivalence  examples  were  taken  from 
the  mental  listings:  Final  example  5, 
which  illustrates  the  use  of  the 
paragraph  "B"  criteria  for  physical,  or 
combined  physical  and  mental 
impairments:  final  example  6,  which 
illustrates  the  use  of  an  adult  paragraph 
"C"  criterion  for  physical,  or  combined 
physical  and  mental  impairments;  and 
final  example  10,  which  illustrates  the 


use  of  the  mental  listing  for  infants  to 
evaluate  infants  with  physical,  or 
combined  physical  and  mental 
impairments.  By  suggesting  that  "those 
listings  already  allow  such 
determinations,"  the  first  commenter 
apparently  misunderstood  that  these 
few  examples  refer  to  the  use  of  mental 
criteria  to  evaluate  physical 
impairments,  or  combinations  of 
physical  and  mental  impairments.  We 
did  not  intend  them  to  refer  to  mental 
disorders  because  mental  disorders  that 
satisfy  the  criteria  of  the  mental  listings 
already  meet  or  medically  equal  the 
mental  listings.  The  point  of  the 
examples  was  to  illustrate  how  a 
physical  impairment(s)  could  be  found 
equivalent  by  reference  to  the  broad 
functional  criteria  in  the  mental  listings, 
in  our  view  a  concept  that  is  especially 
useful  for  evaluating  the  effects  of 
multiple  impairments,  chronic  episodic 
impairments,  and  impairments 
involving  diminished  functioning 
because  of  symptoms. 

However,  since  the  commenter 
misunderstood  the  purpose  of  these 
examples,  we  believe  that  it  would  be 
helpful  to  clarify  the  purpose  of  the 
examples.  Therefore,  we  have  added  the 
clause,  "Any  physical  impairment(s)  or 
combination  of  physical  and  mental 
impairments  causing  •  *  "."tothe 
beginnings  of  final  examples  5  and  6.  In 
final  example  10,  we  also  added  the 
phrase,  "or  combination  of  physical  and 
mental  impairments,"  for  consistency 
with  the  other  examples.  For  the  same 
reason,  we  replaced  the  word 
"disorder"  with  the  more  precise 
"impairment(s)."  We  believe  that  with 
these  clarifications  it  should  be  clear 
that  these  examples  are  targeted  almost 
exclusively  at  physical  impairments. 

With  regard  to  the  second 
commenter's  concerns,  we  want  to 
assure  the  commenter  that  the  examples 
do  cover  the  situations  described.  There 
is  no  requirement  that  marked  inability 
to  stand  and  walk  be  the  result  of  a 
continuous,  mechanical 
musculoskeletal  defect,  since  that 
would,  in  effect,  describe  medical 
equivalence  and  defeat  the  purpose  of 
the  functional  equivalence  policy. 
Children  with  rheumatoid  arthritis  who 
are  able  to  walk  only  short  distances 
and  stand  for  only  short  periods  because 
of  pain,  fatigue,  or  weakness  do  have 
marked  inability  to  stand  and  walk. 
Indeed,  one  of  the  exercises  we  use  in 
our  training  describes  a  child  with  a 
respiratory  impairment  that  results  in 
marked  inability  to  stand  and  walk 
because  of  shortness  of  breath  and 
fatigue;  the  impairment  need  not  be  one 
that  has  articular  or  other 
musculoskeletal  manifestations,  as  long 
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as  the  disabling  functional  outcome  is 
the  same.  As  to  the  concern  about 
impairments  (such  as  rheumatoid 
arthritis]  that  are  subject  to  periods  of 
remission  and  exacerbation,  we  believe 
that  our  reorganization  of  the  rules 
makes  clear  that  the  "other  factors"  in 
final  §  416.924c  apply  at  every  step  of 
the  sequence.  This  means  that  chronic, 
episodic  impairments  or  impairments 
that  require  adaptations  or  structured 
settings  must  be  considered  in  the  same 
way  at  the  listings  step  as  at  the  other 
steps  of  the  sequential  evaluation 
process.  As  we  have  already  stated,  the 
revision  to  final  example  3  and  the 
examples  of  the  functional  criteria  from 
the  mental  listings  also  include  such 
impairments. 

Comment:  One  commenter  was 
concerned  that  children  who  are 
impaired  to  a  lesser  degree  than 
complete  dysfunction  or  who  require 
something  less  than  24-hour  monitoring 
"will  be  denied  eligibility  on 
equivalence  grounds."  The  commenter 
said  that  many  children  with  spina 
bifida  occulta,  for  example,  must 
contend  with  severe  restrictions  on  their 
behavior,  education,  and  development 
and  yet  often  do  not  suffer  impairments 
of  the  degree  indicated  by  §  416.926a(d). 

Response:  We  believe  that  we  have 
made  clear  in  the  foregoing  responses 
and  revisions  that  children  do  not  have 
to  be  completely  dysfunctional  or 
require  24-hour  monitoring  to  have 
impairments  that  are  functionally 
equivalent  to  the  listings.  We  also 
believe  that  we  have  made  clear  in  the 
response  immediately  preceding  this 
one  that  children  with  sufficiently 
severe  limitations  in  their  ability  to 
function — ^which  could  be  in  terms  of 
behavior,  development,  and  ability  to 
learn  or  go  to  school— could  be  found  to 
have  impairments  that  are  functionally 
equivalent  to  the  listings,  especially 
through  the  use  of  final  example  5. 
Those  whose  functional  limitations  are 
less  severe  will  not  be  "denied 
eligibility  on  equivalence  grounds"; 
rather,  their  disability  decisions  will  be 
based  on  an  individualized  functional 
assessment  at  the  last  step  of  the 
sequence. 

Comment:  Several  commenters 
submitted  identical  language  revisions 
that  would  provide  for  the  "affirmative 
soUcitation  of  medical  evidence, 
including  medical  opinion,  preferably 
from  a  treating  source."  Some 
commenters  explained  that  they  were 
submitting  this  language  because  they 
thought  we  did  not  provide  for  the 
solicitation  of  treating  source  evidence 
at  all.  or  for  solicitation  cf  the  kind  of 
evidence  regarding  functioning  that  we 
would  need  to  make  a  determination  of 


functional  equivalence.  For  instance, 
one  comment  }r  suggested  that  we  add  a 
provision  "in-siting  applicants  to  submit 
evidence  fron.  doctors,  occupational 
and  physical  herapists,  and  other 
health  profes'ionals  to  suoport  their 
application."  (Emphasis  ii  original.) 
Another  comment,  which  we  received 
from  two  commenters,  also  said: 
"Unless  SSA's  own  const  Itative 
examiners  are  asked  about  equivalence, 
and  the  specilc  factors  that  will  go  into 
such  a  decision,  their  reports  will  not  be 
complete  eno  jgh  for  adjudicators  to 
make  reasonaDle  decisions.  One  must 
ask  the  right  question  to  get  the 
answer."  Othars  saw  the  language  they 
submitted  to  mean  what  the  original 
drafters  of  the  comment  undoubtedly 
intended:  tha  we  should  soUcit 
opinions  about  functional  equivalence 
from  both  treating  sources  and 
consultative  t  xaminers.  Most  of  the 
commenters  tcknowledged  that  outside 
opinions  about  functional  equivalence 
of  an  impairment  should  not  be  binding 
on  us.  However,  they  urged  that  we 
actively  solic  t  these  opin  ons  as  expert 
testimony  from  the  peopla  who  were 
likely  to  know  the  child  tie  best.  One 
commenter  cited  a  1981  case  from  the 
5th  Qrcuit  [Smith  v.  Schweiker,  646 
F.2d  1075)  ard  a  1985  ca.'e  from  the 
11th  Qrcuit  [Broughton  v  Heckler,  776 
F.2d  960)  as  support  for  tie  notion  that 
we  should  gi^'e  "substant  al"  or 
"considerable  "  weight  to  the  opinions 
of  treating  so  irces  unless  good  cause 
exists  to  the  contrary.  Se\ eral 
commenters  ftated  that  S3A  "in  all 
other  areas  of  assessment  emphasizes 
the  importance  of  sohciti  ng  evidence 
and  views  of  seating  prolessionals." 
(Emphasis  in  original.) 

Response:  We  did  not  edopt  the 
comments,  which  were  biyond  the 
scope  of  these  rules.  The  comments 
address  an  is.'  ue  related  to  our  policies 
on  medical  s(  urce  opinions  in 
§ 416.927,  wl  ich  we  addiessed 
subsequently  in  the  "Star  dards  for 
Consultative  ixaminatiors  and  Existing 
Medical  Evid  jnce"  (56  FR  36932, 
August  1, 19£  1).  In  the  preamble  to 
those  rules,  u  e  provided  lengthy 
discussions  a  id  responses  to  comments 
about  the  role  of  medical  source 
opinions  regarding  equivalence, 
residual  func  ional  capacity,  and  other 
issues  that  am  reserved  to  the  Secretary 
because  they  ire  dispositive  of  the 
ultimate  dete:mination  of  disability.  We 
refer  intereste  d  readers  to  those 
discussions  a  56  FR  at  36934  and 
36950,  and  tha  regulation  section  at  56 
FR  at  36968.  In  the  preamble,  we  also 
explained  tha :  we  were  guided  in  the 
development  of  the  rules  by  the  general 


principles  articulated  by  the  various 
courts  of  appeals.  (See  56  FR  at  36934 
and  36950.) 

In  brief,  we  do  not  solicit  opinions  on 
issues  such  as  whether  an  impairment(s) 
is  equivalent  to  a  listing  because  we  do 
not  consider  treating  sources  or 
consultative  examiners  to  be  experts  in 
these  matters.  However,  we  do  solicit 
opinions  about  the  "specific  factors  that 
will  go  into  such  a  decision"  (as  two  of 
the  commenters  said);  i.e.,  the  nature 
and  severity  of  the  claimant's 
impairments.  The  fact  that  we  do  not 
solicit  opinions  about  equivalence, 
disability,  and  other  dispositive  issues, 
does  not  mean  that  we  will  disregard 
any  opinions  that  treating  sources 
submit  to  us.  It  is  not  true,  as  several 
commenters  beUeved,  that  we  "deprive 
the  treating  pediatrician  of  the 
opportunity  to  submit  such  evidence." 
The  rules  in  §416.927  provide  that  we 
must  consider  such  opinions  as  part  of 
the  evidence. 

Finally,  we  actively  and  routinely 
solicit  medical  evidence  from  treating 
and  examining  sources,  including 
opinions  about  the  nature  and  severity 
of  the  impairments.  In  fact,  we 
ordinarily  request  the  evidence  for  the 
claimant;  the  claimant  need  only  give  us 
permission  to  do  so. 

Section  416.994a— How  We  Will  Decide 
Whether  Your  Disability  Continues  or 
Ends,  Disabled  Children 

Comment:  One  commenter  asked 
whether  the  reference  to  equivalence  to 
the  listings  in  §  416.994a(b)(l)  included 
functional  equivalence. 

Response:  Yes.  The  reference  in  the 
paragraph  to  §  416.926,  the  rules  on 
equivalence  for  adults,  was  a 
typographical  error  which  we  correcrted 
in  an  error  notice  on  April  1, 1991  (56 
FR  13266).  The  reference  should  have 
been  to  the  childhood  rule,  f  416.926a, 
which  includes  the  policy  of  functional 
equivalence. 

Comment:  One  commenter  referred  to 
the  rule  in  §  416.994a(d)(l)(i).  This 
section  provides  that  we  will  find 
medical  improvement  related  to  the 
ability  to  work  when  the  most  recent 
favorable  decision  was  based  on  a 
finding  that  the  c:hild  had  an 
impairment  that  met  or  equaled  a 
current  Usting  and  the  child  no  longer 
meets  or  equals  that  listing.  The 
commenter  said  that  in  the  past  we  had 
modified  a  similar  rule  for  adults  to 
permit  adults  to  show  that  they  could 
meet  the  revised  adult  mental  listings 
published  in  1985.  The  commenter 
recommended  that  there  should  be  a 
similar  modification  of  the  language  for 
children  with  regard  to  the  new 
childhocxl  mental  disorder  listings.  The 
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commenter  also  stated  that  the  "potent 
absurdity"  of  our  rules  was 
demonstrated  by  the  fact  that  some 
children  who  have  medically  improved, 
so  that  their  impairments  no  longer 
mm\  the  prior  listings,  will  still  be 
found  disabled  on  the  basis  of  the 
individualized  functional  asse.ssment 
rules. 

Response:  We  did  not  adopt  the 
comment,  because  the.se  rules  already 
protect  children  in  the  manner 
suggt?sted.  First,  the  commenter  was  not 
corr«t  about  our  modification  of  the 
adult  rules.  Except  for  the  minor 
editorial  revisions  we  made  in 
connection  with  the  prior  publication  of 
the  childhood  rules  on  February  11. 
1991.  we  have  not  substantively 
modified  the  adult  rules  nn  continuing 
disability  since  their  initial  publication 
on  December  6. 1985  (50  FR  50118). 
Second,  we  believe  that  the  commenter 
misunderstood  these  rules.  The  Hrst 
step  in  the  medical  improvement 
sequential  evaluation  process  asks 
whether  the  child  has  an  impairment 
that  nieets  a  current  listing,  or  an 
impairment(s)  that  equals  a  current 
listing  (§416.994a{b)(l))  Therefore,  we 
make  this  determination  before  we 
consider  whether  there  was  medical 
improvement  {§416.994a(b)(2)).  and 
before  we  consider  whether  the 
impairment  meets  a  prior  listing,  when 
we  are  considering  whether  there  is 
medical  improvement  related  to  the 
ability  to  work  (§  416.994a{d)(l)).  This 
policy  is  identical  to  the  process  in  the 
adult  rules  in  §416  994. 

We  also  disagree  with  the  last 
comment.  We  believe  that  the  fact  that 
children  will  have  an  opportunity  to 
show  that  they  are  still  disabled,  even 
though  their  impairments  have 
improved  so  that  they  no  longer  meet  or 
equal  current  or  former  listings, 
demonstrates  the  inherent  fairness  of 
these  rules  and  our  compliance  with  the 
Zebiey  decision  and  congressional 
intent. 

Comment:  The  same  commenter 
objected  to  the  provision  in 
§  416.994a(d)(2).  This  section  addresses 
the  situation  in  which  we  must  decide 
whether  there  has  been  medical 
improvement  "related  to  the  ability  to 
work"  when  the  most  recent  favorable 
decision  was  based  on  an 
individualized  functional  assessment. 
The  section  provides  that  we  will  do  a 
new  individualized  functional 
assessment  based  on  the  impairments 
that  were  present  at  the  time  of  the  most 
recent  favorable  decision,  although  we 
will  consider  ^anctions  appropriate  to 
the  child's  current  age.  The  commenter, 
wh)  acknowledged  that  the  rules  for 
children  were  the  same  as  the  rules  for 


adults,  objected  that  there  is  no 
discussion  in  this  section  about  looking 
at  the  whole  child  or  considering 
impairments  that  have  arisen  since  the 
last  favorable  decision  and  that  are 
related  to  the  old  impairments. 

Response:  As  the  commenter  noted, 
the  rules  in  §  416.994afd)(2)  mirror  the 
rules  for  adults  in  §  416.994(b)(2)(ii).  as 
well  as  the  rules  for  disabled 
beneficiaries  under  title  II  in 
§  404.1594(c)(2).  The  only  difference  in 
the  rules  for  children  is  that  they  refer 
to  an  "individualized  functional 
assessment"  instead  of  a  "residual 
functional  capacity  assessment."  which 
only  applies  to  adults. 

The  comrnenter's  concerns  are  the 
same  as  those  in  comments  we  received 
when  we  first  published  the  medical 
improvement  regulations.  In  the 
preamble  to  those  rules,  we  explained 
that  the  detision  whether  medical 
improvement  is  related  to  the  person's 
ability  to  work  is  required  by  the  statute 
but  that  it  is  not  a  decision  that  the 
person's  disability  has  ended,  only  a 
decision  about  whether  we  have  to  go 
on  and  decide  if  the  person  is  still 
disabled  based  on  all  of  his  or  her 
current  impairments  (50  FR  at  50122). 
At  the  time  we  responded  to  the 
comments,  we  believed  the  concerns 
were  unfounded,  and  approximately  7 
years  of  continuing  disability  reviews 
for  adults  under  titles  11  and  XVI  have 
substantiated  that  belief. 

A  Ending  that  any  medical 
improvement  is  related  to  the  ability  to 
work  is  not  a  finding  that  the  child's 
disability  has  ended.  We  state  this 
unequivocally  in  §416.994a(d):  "A 
determination  that  there  has  been 
medical  improvement  related  to  your 
ability  to  work  does  not  necessarily 
mean  that  we  will  find  that  your 
disability  has  ended.  We  must  also 
show  that  you  are  not  currently  disabled 
using  rules  governing  severity  and  the 
last  step  of  the  childhood  sequential 
evaluation  f  rocess  for  initial  claims  in 
§§  416.924  ihrough  416.924e."  It  is  at 
this  "currently  disabled"  step  that  we 
consider  what  the  commenter  referred 
to  as  the  "whole  child"  by  considering 
all  the  child's  current  impairments. 
Nevertheless,  in  response  to  the 
comment,  we  have  reinforced  this 
statement  in  final  §416.994a(d)(2)  by 
revising  the  second  sentence  as  follows: 
"However,  the  new  individualized 
functional  assessment  will  take  into 
consideration  any  current  medical 
findings  or  functional  limitations 
related  to  the  previously  existing 
impairments,  and  will  be  based  on  those 
functions  that  are  appropriate  to  your 
current  age." 


Comment:  The  same  commenter 
stated  that  it  is  likely  there  will  be  some 
cases  of  children  having  both  mental 
and  physical  impairments  in  which  we 
did  not  document  the  mental 
impairment  because  an  allowance  could 
be  determined  based  on  the  physical 
impairment  alone.  The  commenter 
advised  us  to  take  careful  note  of  this 
situation  when  it  occurs  and  to  instruct 
adjudicators  to  carefully  scrutinize  these 
children's  files  for  the  existence  of  a 
mental  impairment  at  the  time  of  the 
last  favorable  decision  when  we 
determine  whether  any  medical 
improvement  is  related  to  the  ability  to 
work. 

Pesponse:  As  the  commenter  is 
apparently  aware,  we  instruct  our 
adjudicators  to  consider  all  impairments 
(hat  were  present  at  the  time  of  the  most 
recent  favorable  decision,  not  only  those 
that  went  into  the  favorable 
determination,  when  we  determine 
whether  any  medical  improvement  is 
related  to  the  ability  to  work.  We  will 
continue  to  be  very  careful  in  this 
regard. 

Comment:  The  same  commenter  said 
that  the  child's  continuing  disability 
review  process  is  complicated  by  the 
role  that  age  will  play.  The  commenter 
asked  how  an  adjudicator  will  factor  in 
age-appropriate  functions  on  top  of  a 
"fictitious"  individualized  functional 
assessment  that  does  not  take  into 
account  new  impairments  that  did  not 
exist  at  the  time  of  the  most  recent 
favorable  decision. 

Response:  For  reasons  already 
discussed,  we  do  not  agree  with  the 
characterization  of  the  process  for 
determining  whether  any  medical 
improvement  is  related  to  the  ability  to 
work  as  "fictitious."  We  have  been 
employing  this  process  in  adult 
continuing  disability  reviews  for 
approximately  7  years;  our  experience 
in  adult  cases  is  a  valid  basis  for  our 
conclusion  that  the  process  will  work 
for  children. 

The  remainder  of  the  comment  was 
not  clear,  but  we  assume  that  il:e 
commenter  was  referring  to  llie  situation 
in  which  the  child  is  in  a  later  age 
category  at  the  time  of  the  continuing 
disability  review.  The  commenter  seems 
to  have  thought  that  there  would  be  a 
problem  evaluating  a  child  s  age- 
appropriate  functioning  with  reference 
only  to  the  impairments  that  existed  at  ' 
the  time  of  the  most  recent  favorable 
decision.  We  disagree.  We  believe  that 
the  process  of  doing  a  current 
individualized  functional  as.sessment 
based  on  the  current  status  of  those 
impairments  that  were  present  at  the 
time  of  the  most  recent  favorable 
determination  will  be  no  more  difficult 
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than  the  corresponding  process  in  adult 
claims;  indeed,  we  think  that  the 
process  will  be  the  same. 

Comment:  The  same  commenter 
asked  what  "eligible  to  receive  special 
Supplemental  Security  Income  cash 
benefits"  means  in  the  fourth  sentence 
of  §416.994a(f)(l)-  The  commenter 
wondered  if  it  was  a  reference  to  the 
special  provisions,  in  section  1619  of 
the  Act  which  permit  a  person  who 
continues  to  have  a  "disabling 
impairment"  to  work  at  the  substantial 
gainful  activity  level  and  be  eligible  for 
special  SSI  cash  benefits.  The 
commenter  also  asked  whether  the 
phrase  in  the  same  sentence,  "eligible  to 
receive,"  meant  something  different 
from  "receiving."  The  commenter  then 
said  that  there  was  a  "key  problem" 
with  the  provision  in  that  section  1619 
of  the  Act  is  a  protection  for  people  who 
continue  to  have  disabling  impairments 
and  who  work  at  the  substantial  gainful 
activity  level,  but  most  children  will  not 
have  earnings  9t  that  level.  The 
commenter  wondered  whether  children 
would,  therefore,  be  somehow  less 
protected  for  work  incentives  than  those 
over  age  18  and  whether  we  would 
consider  earnings  which  are  below  the 
substantial  gainful  activity  level  as 
evidence  of  ability  to  work. 

Response:  The  phrase  "eligible  to 
receive  special  Supplemental  Security 
Income  cash  benefits"  does  refer  to  the 
special  provisions  in  section  1619(a)  of 
the  Act.  This  language  does  not  mean 
something  different  than  "receiving." 
The  language  and  the  limited  exception 
it  explains  have  not  been  changed  by 
§  416.994a.  Finally,  we  do  not  believe 
that  children  are  less  protected  for  work 
incentives  than  are  individuals  over  age 
18.  We  do  not  consider  earnings  below 
the  substantial  gainful  activity  level  as 
evidence  of  ability  to  work  and,  thus, 
children,  who  generally  earn  less  than 
the  substantial  gainful  activity  level,  do 
not  need  the  work  incentives  of  section 
1619  to  protect  their  eligibility. 

Comment:  The  same  commenter  was 
concerned  about  the  vocational  therapy 
exception  in  §  416.994a(f)(2).  The 
commenter  thought  it  "probable"  that 
the  majority  of  children  will  be 
receivingsome  vocational  therapy.  As  a 
result  of  uie  aging  process  in  children, 
the  commenter  thought  it  was  not  fair  to 
apply  this  standard,  because  unlike  the 
situation  for  adults,  the  nature  of  the 
services  available  to  children  in  the 
school  setting  could  result  in  many  not 
benefiting  from  the  medical 
improvement  review  standard. 

Besponse:  The  vocational  therapy 
exception  is  a  statutory  requirement  in 
section  1614(a)(4)(B)(i)(I)  of  the  Act  (42 
U.S.C  1382c(a)(4)(B)(i)(I))  which 


applies  both  to  adults  and  children.  For 
that  reason,  we  must  include  the 
provision  in  ov  r  regulations.  In  those 
childhood  cases  where  tlie  exception  is 
found  to  apply  the  rules  in  §  416.994a(f) 
state  that  we  mast  still  also  show  that 
the  child's  impairment(s)  is  now  no 
longer  of  comp  irable  sev  erity  to  any 
impairment(s)  hat  would  disable  an 
adult,  taking  al :  of  the  ch  ild's  current 
impairments  irto  account.  Therefore, 
we  believe  that  when  the  vocational 
therapy  except  on  does  npply,  it  will  be 
a  valid  finding  and  not  unfair. 

Comment:  Two  commenters  referred 
to  the  statutorily  manda  ed  exception  to 
medical  impro"ement  for  failure  to 
follow  prescribsd  treatment  in 
§416.994a(g)(4l.  Both  commenters 
thought  that  it  vas  unreasonable  to  hold 
children  to  the  adult  standard  and  to 
penalize  them  or  failure  to  follow 
prescribed  trea  ment.  One  commenter 
said  that  we  sh  luld  delete  the 

[>aragraph;  alte natively,  we  should  add 
anguage  to  it  fi  om  two  cases  that  were 
decided  by  the  Court  of  Appeals  for  the 
Eighth  Circuit.  The  other  commenter 
said  that  we  sh  )uld  modify  the  section 
to  provide  stan  iards  fo*  children. 

Hesponse:\Ni  did  no',  adopt  the 
comments.  We  could  not  delete  the 
paragraph  beca  jse  it  reflects  a  statutory 
requirement  in  section  1614(a)(4)  of  the 
Act  (42  U.S.C.  i382c(a)(4)).  We  also 
believe  that  the  changes  suggested  by 
the  commenters  involve  issues  that  are 
beyond  the  scope  of  these  rules.  The 
changes  would  also  rec  uire  changes  to 
other  regulations  addressing  the  failure 
to  cooperate.  We  are  cc nsidering 
issuance  of  an  i'^PRM  tnat  will  address 
the  broader  issues.  As  we  draft  the 
NPRM,  we  will  consider  including  the 
language  suggested  by  the  first 
commenter  as  well  as  nil  of  the  other 
suggestions  we  received. 

Comment:  Two  comTienters  said  that 
the  rules  did  not  say  what  we  do  in  the 
continuing  disability  review  process 
when  a  child  \^ho  is  receiving  SSI 
payments  based  on  difability  turns  age 
18;  i.e.,  how  wt  make  iie  transition 
from  child  to  adult  in  continuing 
disability  revie  vs. 

Response.- Th  ere  is  ro  separate  section 
in  the  rules  to  £  ddress  this  issue  because 
the  policy  is  in  lerent  in  the  existing 
rules;  it  stems  f-om  the  statutory 
requirement  that  we  generally  may  not 
find  that  disabi  ity  ha::  ended  unless 
there  has  been  nedicsl  improvement 
related  to  the  ahiUty  to  work.  Therefore, 
if  the  most  recent  favorable  decision 
was  based  on  a  childhood  listing,  we 
use  the  childhood  listing  for 
comparison,  evsn  though  the  person  is 
now  an  adult.  I '  the  vr  ost  recent 
favorable  deds:  on  was  based  on  an 


individualized  functional  assessment 
which  considered  the  domains  of 
development  and  functioning,  we 
prepare  a  current  individualized 
functional  assessment  as  though  the 
person  were  just  under  age  18.  This 
assessment  is  then  compared  with  the 
prior  assessment.  If  the  basis  for  the 
prior  allowance  was  an  individualized 
functional  assessment  that  considered 
work-related  activities,  we  prepare  a 
residual  functional  capacity  assessment 
for  the  comparison. 

Comment:  A  commenter  asked 
whether  we  plan  to  do  special 
screenings  of  childhood  cases  where  the 
exceptions  are  applied,  as  we  did  for 
adults  when  we  first  implemented  the 
medical  improvement  rules  in  1985. 

Response:  We  do  not  have  any  plans 
to  do  this.  We  instituted  the  "special 
screenings"  when  we  first  promulgated 
the  rules  in  1985  because  they 
contained  many  new  concepts, 
including  the  exceptions,  and  we 
wanted  to  be  sure  that  the  new,  complex 
rules  were  correctly  understood.  The 
special  screenings  were  not  confined  to 
adult  cases,  but  included  title  XVI 
childhood  disability  cases.  As 
adjudicators  became  familiar  with  the 
medical  improvement  concepts,  we 
gradually  eliminated  categories  of  cases 
subject  to  review  until  we  stopped  the 
review  entirely;  we  have  not  reviewed 
any  cases  under  this  special  screening 
for  several  years.  Since  the  purpose  of 
the  review  was  to  gauge  adjudicator 
understanding  of  then-new  medical 
improvement  concepts  and  the  concepts 
are  now  well  understood,  we  do  not 
believe  we  need  a  new  special  screening 
of  childhood  disability  reviews  which 
utilize  essentially  the  same  principles 
we  use  under  the  adult  rules. 

Additional  Comments 

Bequest  for  Additional  Public  Comment 
Time 

Comment:  Several  commenters  urged 
us  to  ^xtend  the  comment  period  to 
more  than  60  days.  The  commenters 
said  that  a  longer  comment  period 
would  give  us,  as  well  as  advocates  and 
the  families  of  disabled  children,  more 
time  to  gain  a  clear  understanding  of 
how  the  new  regulations  would  work 
and  any  problems  associated  with  their 
application  and  implementation.  One  of 
the  commenters  also  urged  us  to  keep  an 
open  mind  on  the  new  rules  as 
adjudicative  experience  is  generated 
during  the  first  two  years  of  their 
implementation,  and  to  be  willing  to 
make  needed  changes  in  the  rules  in 
response  to  public  feedback. 

Response:  We  adopted  the  comments, 
although  not  to  the  extent  that  some 
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commenters  hao  asked.  A  60-day 
comment  period  is  our  standard  period 
of  time  for  allowing  comments  on 
administrative  rules,  even  when  they 
are  proposed  rules  that  have  never  been 
tried  before  and  will  not  be  used  until 
after  the  public  has  bad  an  opportunity 
to  comment.  However,  because  of  the 
number  of  requests  we  received,  and 
because  we  agreed  with  the  commenters 
about  the  unusual  significance  of  these 
rules,  we  extended  the  closing  date  from 
April  12, 1991,  the  date  we  originally 
announced  in  the  Federal  Register  (56 
FR  5534).  to  July  8.  1991  (56  FR  21075. 
May  7. 1991).  Although  some 
commenters  recommended  longer 
extensions — some,  up  to  one  year — we 
believe  that  147  days,  or  nearly  5 
months,  was  sufBcient;  with  the 
extension,  the  length  of  the  comment 
period  was  also  consistent  with  a 
recommendation  we  received  from  the 
late  Senator  John  Heinz  of  the  Senate 
Special  Committee  on  Aging,  who 
recommended  a  150-day  comment 
period. 

With  regard  to  the  second  comment, 
we  have  been  carefully  monitoring  these 
rules  during  the  more  than  one-  and- 
one-half  years  since  their 
implementation.  We  believe  that  the 
reorganization  and  revisions  in  these 
final  rules  demonstrate  that  we  have 
kept  an  open  mind  about  any  changes 
that  we  deem  necessary  based  on  our 
own  experience  and  public  feedback. 
We  wilfalso  continue  to  keep  an  open 
mind  in  the  future,  as  we  always  do. 

Comment:  One  commenter  suggested 
that  we  consider  reconvening  the 
individual  childhood  disability  experts 
who  helped  us  in  the  early  stages  of  the 
regulation  process  before  finalizing 
these  rules. 

Response:  We  do  not  believe  that  it  is 
necessary  to  consult  with  the  experts 
again.  We  do  not  believe  there  are  any 
issues  in  these  rules  or  in  the  comments 
that  would  be  the  proper  focus  of  the 
experts.  Moreover,  shortly  after 
publication  of  the  prior  rules  on 
February  11. 1991.  we  sent  copies  of  the 
rules  published  in  the  Federal  Register 
to  each  of  the  experts,  providing  them 
an  opportunity  to  submit  comments.  We 
received  comments  from  one  of  the 
experts,  which  we  have  Incorporated 
into  these  final  rules. 

Commitment  To  Update  Regulations  in 
Future 

Comment:  One  commenter  observed 
that,  given  the  dynamic  nature  of 
medidne.  with  rapidly  expanding 
technology,  it  is  reasonable  to  anticipate 
advances  in  the  screening  and  diagnosis 
of,snd  early  intervention  for.  children 
with  impairments.  For  this  reason,  the 


commenter  recommended  that  we 
provide  a  sunset  date  of  3  years  for  the 
new  rules. 

Response:  We  do  not  believe  that  It  is 
necessary  to  provide  a  sunset  date,  as 
we  do  for  our  medical  listings.  The 
medical  listings  in  the  Listing  of 
Impairments  contain  specific  medical 
criteria:  as  such,  they  do  require 
updating  from  time  to  time. 

These  childhood  rules  are  not 
analogous  to  the  Listing  of  Impairments. 
They  are  grounded  on  a  requirement  for 
an  individualized  assessment  of  each 
child's  ability  to  function,  an 
assessment  that  we  believe  will  always 
be  relevant  regardless  of  any  future 
advances  in  screening,  diagnosis,  and 
early  intervention.  Thus,  the  fact  that 
there  may  be  such  changes  should  have 
little  or  no  impact  on  these  rules 
because  our  ultimate  concern  will  still 
be  to  determine  how  a  given  child  is 
able  to  function  and  how  that  ability 
comports  with  our  definition  of 
disability.  The  kinds  of  advances 
described  by  the  commenter  will  surely 
assist  us  in  making  this  determination 
{in  an  evidentiary  way  and  perhaps  by 
providing  greater  insight  into  the  effects 
of  children's  impairments),  but  we  do 
not  think  tliat  they  will  affect  the  rules 
themselves.  As  with  all  other 
regulations,  we  will  make  changes  to  the 
rules  in  the  future  should  such  changes 
become  necessary. 

Presumption  Of  Disability 

Comment:  We  received  two  comments 
recommending  that  we  include  a 
separate  provision  in  these  rules 
providing  a  "presumption"  of  eligibility 
for  SSI  payments  for  some  young 
children  with  genetic,  congenital,  or 
acquired  impairments.  (Despite  the  use 
of  the  word  "presumption."  it  was 
apparent  that  neither  comment  was 
aoout  the  special  temporary  SSI  benefit 
we  may  pay  for  a  period  up  to  6  months 
while  we  are  adjudicating  a  claim, 
called  "presumptive  disability 
payments.") 

One  commenter,  who  may  have 
thought  that  the  rules  we  pubhshed  on 
February  11. 1991.  were  an  h4PRM.  and 
who  may  have  been  unaware  of  the 
interim  standard  we  had  been  following 
since  the  Zebley  decision,  stated  that  the 
current  rules  required  children  to  have 
impairments  that  met  or  equaled  the 
listings.  Because  of  this,  and  because 
very  young  children  are  difficult  to  test, 
the  commanter  suggested  that  we 
provide  a  separate  rule  allowing  a 
rebuttable  presumption  of  disability  for 
children  under  2  years  of  age  who  are 
bom  with  impairments  such  as  infant 
drug  dependency,  AIDS,  Infantile 
Pseudoleukemia,  and  Tay-Sachs 


disease;  and  to  children  from  2  to  6 
years  of  age  with  cerebral  palsy,  severe 
orthopedic  impairments  that  affect  gait, 
deafness  or  blindness,  Hodgkin's 
disease,  Tourette  syndrome,  or  multiple 
sclerosis.  The  other  comment  suggested 
a  provision  for  presuming  disability  in 
children  under  age  4  with  certain 
genetic  or  congenital  impairments  that 
would  unquestionably  result  in 
eligibility  when  tjie  children  are  old 
enough  to  be  properly  tested. 

Response:  We  did  not  adopt  the 
comments.  Notwithstanding  the 
functional  equivalence  examples  in 
§416.926a(d),  the  primary  focus  of  these 
rules  is  not  on  specific  impairments  that 
may  be  disabling,  but  on  establishing 
general  rules  for  determining  disability 
regardless  of  the  impairment  or 
combination  of  impairments.  Thus,  the 
comments  address  a  subject  that  is 
beyond  the  scope  of  this  particular  set 
of  rules. 

However,  we  recognize  the 
commenters'  recommendations  as  being 
adopted  from  several  pieces  of 
legislation  that  were  proposed  in  the 
Senate  and  House  of  Representatives 
during  approximately  the  3  years 
preceding  the  publication  of  these  rules. 
(For  example,  see  H.R.  868,  "SSI 
Disabled  and  Blind  Children  Act  of 
1989."  February  6. 1989:  S.  1718.  "SSI 
Disabled  Children's  Eligibility  Act  of 
1989.'  October  3.  1989:  and  S.  2290, 
"Disabled  Children's  and  Widow's 
Eligibility  Reform  Act  of  1990."  March 
3, 1990.)  Even  though  the  proposed  bills 
were  not  enacted  into  law,  we  have  been 
addressing  in  our  regulations  the 
underlying  concerns  of  these  commerts. 
For  instance,  on  December  12. 1990.  we 
published  a  new  Listing  110.06  in  the 
Federal  Register  (55  FR  51204)  which 
provides  that  all  children  with  non- 
mosaic  Down  syndrome  established  by 
clinical  and  laboratory  findings  meet  the 
requirements  of  the  Listing  of 
Impairments.  We  also  published 
separate  Listing  110.07  for  evaluating 
FAS  and  other  infant  drug 
dependencies,  severe  chronic  neonatal 
inrections,  and  other  serious  hereditary, 
congenital,  or  acquired  disorders  that 
usually  affect  multiple  body  systems. 
On  the  same  date,  we  also  pubHshed 
Listing  112.07.  which  includes  Tourette 
syndrome.  (See  55  FR  at  51225  and 
51234.)  Some  of  the  impairments  named 
by  the  first  commenter.  such  as  Tay- 
Sachs  disease  (Listing  110.083),  have 
been  in  our  listings  for  many  years. 
Moreover,  the  various  provisions  of 
these  rules  that  are  aimed  at  the 
evaluation  of  infants  and  young 
children  are  also  intended  to  address,  in 
a  more  sweeping  and  inclusive  way 
than  any  finite  list  of  impairments  ever 
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could,  Congressional  concerns  about  the 
difficulty  of  determining  disability  in 
small  children.  We  do  not  believe  that 
we  could  have  gone  any  further  in  these 
rules  without  a  legislative  change. 

Finally,  we  want  to  make  absolutely 
clear  that  we  have  not  employed  a 
listings-only  test  for  evaluating 
childhood  disability  since  the  Supreme 
Court's  decision  on  February  20, 1990, 
nearly  a  year  before  we  published  the 
prior  version  of  these  final  rules  on 
February  11, 1991.  The  "current"  rules 
at  the  time  of  the  comment  were  in  fact 
the  prior  version  of  these  rules  and,  of 
course,  went  far  beyond  a  listings-only 
test.  ^ 

Disability  Determinations  by  Other 
Agencies 

Comment:  Two  commenters 
recommended  that  we  make  more  use  of 
the  disability  determinations  made  by 
other  agencies  than  is  indicated  in  the 
current  rules.  One  commenter 
understood  the  preamble  to  say  that  we 
had  "dismissed"  the  Developmental 
Disabilities  Act  (DDA)  definition 
because  it  was  less  broad  and  less 
liberal  than  the  Social  Security  criteria. 
If  this  is  accurate,  the  commenter 
maintained,  then  a  child  determined  to 
be  disabled  under  the  DDA  should  be 
eligible  for  SSI  (assuming  that  the 
income  and  resources  requirements  are 
met).  Similarly,  the  commenter  thought 
that  we  "dismiss"  the  use  of 
determinations  made  under  Part  B  of  the 
Education  of  All  Handicapped  Children 
Act  (now  the  IDEA)  because  that  part  is 
an  entitlement  provision  without  a 
means  test.  Another  commenter  said 
that  the  preamble  language  "cavalierly 
dismissing  the  professional  evaluations 
of  the  Developmental  Disabilities  Act 
and  the  Education  of  the  Handicapped 
Act  are  (sir)  singularly  un persuasive." 

Both  commenters  pointed  out  that  the 
information  gathered  in  connection  with 
determinations  under  these  other  laws 
would  have  relevance  to  our 
determinations;  one  commenter 
suggested  that  we  could  markedly 
decrease  our  administrative  costs  if  we 
were  to  use  this  evidence,  and 
encouraged  us  to  actively  collaborate 
with  other  programs.  One  of  the 
commenters  said  that,  although  we 
should  not  be  bound  by  the 
determinations  of  other  agencies,  we 
should  afford  considerable  weight  to 
their  determinations. 

Response:  Although  we  agree  with  the 
comment  about  the  desirability  of 
obtaining  and  considering  evidence 
from  other  agencies,  we  do  not  agree 
that  any  changes  are  necessary  in  these 
rules.  The  comment  about  whether  we 
should  consider  decisions  of  other 


agencies  and  the  weight  we  should  give 
such  decisions  has  been  obviated  by 
other  rules  we  jublished  subsequent  to 
the  close  of  the  comment  period  for 
these  rules. 

The  comments  addressed  a  rather 
lengthy  discussion  in  the  preamble  to 
the  prior  regulations  (56  FR  at  5539), 
which  we  had  })rovi  ied  only  for 
informational  purposes.  The  purpose  of 
the  discussion  'vas  to  alert  the  public  to 
the  fact  that  we  were  aware  of  other 
Federal  childhcod  disability  laws 
(specificallv,  tha  DDA  and  parts  B  and 
H  of  the  IDEA),  and  to  explain:  (1)  That 
under  our  regulations  we  are  not  bound 
by  disability  decisions  made  under 
those  laws,  and  (2)  why  we  were  unable 
to  adopt  their  definitions  as  our 
standard  of  childhood  disability.  We  did 
not  intend  to  gi-'e  the  impression  that 
we  would  "disniss"  such 
determinations;  as  we  have  stated 
repeatedly  throughout  these  rules  and 
others  we  have  published  during  the 
past  several  yea's,  v/e  do  not  "dismiss" 
or  ignore  any  evidence  that  is  relevant 
to  our  determinfition,  including 
disability  deterninations  made  by  other 
agencies. 

The  point  is  now  moot  because  we 
have  codified  oir  policy  in  final  rules 
published  on  Aiigu.st  1. 1991  (56  FR 
36932,  "Standards  for  Consultative 
Examinations  ar  d  Existing  Medical 
Evidence").  We  now  include  in 
§ 416.912(b)(5)  cf  this  part  (as  well  as 
§  404.1512(b)(5)  of  part  404)  a  rule 
which  states  tha:  for  our  purposes 
"evidence"  includes  "decisions  by  any 
governmental  or  nongovernmental 
agency  about  whether  you  are  disabled 
or  blind."  (See  56  FR  at  36955  and 
36963.)  We  believe  that  this  addition  to 
the  rules  responds  to  the  commenter 
who  thought  we  wculd  not  consider 
such  determinations.  As  in  any  situation 
in  which  we  are  required  to  "weigh" 
evidence,  the  weight  to  which  such 
determinations  will  be  entitled  will 
necessarily  depend  on  the  individual 
facts  of  each  case.  However,  we  must 
reiterate  that  we  have  retained  our 
longstanding  rule  in  §416.904  (and 
§404.1504)  that  decisions  made  by 
other  agencies  ar3  rot  binding  on  us. 

In  the  preamble  to  the  prior  childhood 
disability  rules,  we  also  stated  that  we 
recognized  that  t:ie  kind  of  descriptive 
information  obta  ned  in  connection 
with  disability  evaluations  under  the 
other  laws  was  "vital  to  making 
decisions  about  ttie  presence  or  absence 
of  disabihty  according  to  SSA's 
definition  of  disabi.ity."  (56  FR  at  5539.) 
Our  intent  in  thi;  passage  was  to 
provide  reassurajice  that  we  would  use 
evidence  gathered  in  connection  with 
other  disabihty  determinations.  We 


made  this  statement  because  we  held 
the  same  position  as  the  commenters, 
that  much  of  the  evidence  gathered  by 
other  agencies  for  their  determinations 
would  be  relevant  to  our  determinations 
and  that  it  was  administratively 
expedient  to  try  to  obtain  evidence  from 
these  sources.  We  believe,  however,  that 
the  recent  revisions  to  §  416.912 
mentioned  above  adequately  capture  the 
various  kinds  of  evidence  that  could  be 
present  in  another  agency's  records 
(including  the  agency's  ovtm  decision), 
and  that  further  revision  to  our  rules  is 
unnecessary  at  this  time. 

Impact  of  the  Childhood  Regulations  on 
School  Systems 

Comment:  Two  commenters,  who 
identified  themselves  as  a  school 
psychologist  and  a  teacher  of  learning 
disabled  children,  expressed  the  belief 
that  some  parents  have  begun  to  want 
the  schools  to  label  their  children 
"handicapped"  so  that  they  can  receive 
SSI  benefits.  They  reported  that  they 
had  already  been  involved  in  two  such 
cases  in  which  the  parents  were  upset 
when  the  commenters  refused  to 
provide  labels  of  "learning  disabled"  to 
their  children,  resulting  in  a  poor 
relationship  between  the  school  and  the 
home.  In  addition,  the  commenters  were 
concerned  about  the  expense  to  their 
school  that  the  number  of  requests  for 
evidence  would  cause. 

Response:  As  we  have  already  stated 
in  this  preamble,  we  are  required  to 
follow  the  statute  and  our  regulations. 
Because  school  evidence  is  one 
important  source  of  information  about 
children's  functioning,  we  will  continue 
to  seek  such  evidence  when  it  is 
relevant  to  our  determinations. 

We  also  state  clearly  in  our  rules  that, 
even  though  we  will  consider 
determinations  by  other  governmental 
or  nongovernmental  agencies,  such 
determinations  (such  as  that  a  child  is    • 
"handicapped")  are  not  binding  on  us. 
We  nevertheless  understand  the 
commenters'  concern:  This  is  why  our 
notices  clearly  state  that  the 
determination  was  made  by  an  agency 
of  the  State  and  was  not  made  by  the 
claimant's  doctor  or  by  other  people  or 
agencies  who  gave  us  evidence.  We  also 
share  the  commenters'  concern  about 
the  impact  our  requests  for  school 
evidence  may  have  on  the  school 
systems.  For  this  reason,  we  have  been 
working  at  both  the  local  and  national 
levels  to  clarify  the  types  of  information 
we  will  need.  In  response  to  the 
comment  (and  one  other,  already 
described  in  an  earlier  comment  and 
response),  we  have  also  clarified  the 
rules  in  §416.924c(g)(l)  to  state  that  we 
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will  consider  school  evidence  only 
when  it  is  relevant  and  available  to  us. 

Comment:  One  commenter,  who 
identified  himself  as  a  superintendent  of 
schools,  was  concerned  that  the  Federal 
government,  in  reaching  beyond  the 
Federal  children's  program  criteria  to 
identify  students  who  might  qualify  for 
benefits,  may  be  creating  a  barrier  to  the 
educational  process  that  has 
traditionally  taken  place  in  the  schools. 
The  commenter  stated  that  a  "student's 

[>erception  of  himself  and  his  ability  to 
earn  is  called  into  question  when  he  is 
labelled  as  handicapped."  The 
commenter  thought  that  the  student's 
"incentive  to  achieve  is  weakened  by 
the  knowledge  that  a  monthly  check  is 
based  on  the  failure  to  achieve."  In 
addition,  the  commenter  was  concerned 
that  if  we  provide  assistance  to  students 
who  exhibit  violent  and  disruptive 
behavior,  the  perception  will  exist  (for 
students  and  faculty  alike)  that  financial 
gain  is  the  reward  for  non-conformance. 

Response:  These  rules  implement  the 
law  and  are  consistent  with  the 
Supreme  Court's  decision  in  Zebley.  In 
any  event,  we  do  not  agree  with  the 
commenter  that  they  present  a  barrier  to 
the  educational  process.  First,  in  many 
cases  a  parent  or  other  caregiver  files  the 
claim  and  the  child  may  not  be  aware 
that  a  claim  has  been  filed  or  that 
monthly  benefits  are  being  paid. 
Second,  children  who  have  impairments 
that  limit  their  ability  to  function  in  an 
age-appropriate  manner  to  the  extent 
required  by  these  regulations  may 
already  know  they  are  different  from 
other  children.  Third,  many  of  the 
school-age  children  for  whom  claims  are 
filed  have  already  been  labelled  as 
handicapped  by  the  school  system. 
Fourth,  we  have  a  more  sanguine  view 
of  the  motivation  of  students  with 
impairments,  and  believe  that  these 
benefits  will  not  be  an  incentive  to 
underachieve  but  rather  function  as 
support  toward  becoming  a  productive 
member  of  society.  Last,  these  rules 
allow  payment  of  benefits  to  children 
who  exhibit  violent  and  disruptive 
behavior  only  as  the  result  of  medically 
determinable  impairments  which  cause 
them  to  behave  that  way,  not  as  a 
reward  for  nonconformity. 

Comment:  The  first  two  commenters 
expressed  concern  that  we  recognize 
"learning  disabilities"  as  medically 
determinable  impairments  that  could 
result  in,  or  contribute  to,  a  finding  of 
disability.  According  to  the 
commenters'  interpretation  of  the 
definition  of  learning  disabilities  in  the 
IDEA,  children  with  learning  disabilities 
should  have  been  excluded  from  the 
proposed  SSI  childhood  regulations. 
The  commenters  noted  that  the 


definition  of  learning  disabilities  in  the 
IDEA  excludes  from  the  term  "learning 
disability"  any  learning  impairment  that 
is  attributable  to  environmental, 
cultural,  or  economic  disadvantage.  The 
commenters  seemed  to  reason, 
therefore,  that  a  poor  child  with  a 
learning  problem  could  not  also  be 
labelled  "learning  disabled"  under  the 
definition  in  the  IDEA. 

Response:  We  disagree.  It  is  well 
understood  that  learning  disabilities 
can,  and  do,  coexist  with  other  medical 
conditions  and  in  different 
environments.  We  have  reviewed  many 
claims  in  which  both  we  and  the  child's 
school  system  determined  the  child's 
learning  problems  could  not  be 
attributed  to  the  fact  that  the  child  was 
poor  or  had  one  of  the  impairments 
named  in  the  IDEA,  and  that  the  child 
did  have  a  "specific  learning  disability." 
Moreover,  a  learning  disability  can  be  a 
"medically  determinable  impairment." 
and  we  have  no  authority  to  exclude  it 
from  our  consideration  of  children's 
claims. 

Comment:  The  same  two  commenters 
thought  that  the  rules  reouired  a  child 
to  be  unable  to  perform  the  normal 
activities  of  childhood — such  as 
dressing  and  feeding  oneself,  playing, 
and  going  to  school.  This  would  mean, 
accordingjo^bg  commenters,  that  only 
children  who  w^  not  in  school  would 
qualify  for  benefits.  The  only  exception 
would  be  children  with  severe 
(profound)  mental  retardation;  they 
attend  school  but  are  unable  to  do  the 
other  normal  childhood  activities.  The 
commenters  said  that  SSI  payments 
should  be  made  available  only  to 
children  who  have  multiple  handicaps, 
i.e.,  those  with  profound  mental 
retardation  and  physical  handicaps;  an 
exception  would  include  those  children 
who  have  been  identified  as  having 
severe  (profound)  mental  retardation  or 
other  health-impaired  conditions  under 
the  IDEj\.  The  commenters  stated  that 
the  rules  "need  to  have  many  more 
restrictions"  or  they  would  be  too 
expensive. 

Response:  The  regulations  require  that 
a  child's  impairment(s)  must 
substantially  reduce  his  or  her  ability  to 
perform  the  normal  activities  of 
childhood,  not  make  the  child 
completely  unable  to  do  these  activities. 
Additionally.  §416.924c{g)(2)  in  these 
final  rules  (§  416.924d(g)(2)  in  the  prior 
rules)  specifically  states  that  the  fact 
that  a  child  is  able  to  attend  school  will 
not,  in  itself,  be  an  indication  that  he  or 
she  is  not  disabled. 

There  is  no  statutory  requirement  that 
a  child  have  multiple  impairments  to  be 
found  disabled.  To  introduce  this 
requirement  in  our  regulations  would  be 


contrary  to  the  statute.  Moreover,  we  do 
not  believe  that  these  rules  are  too 
expensive.  Rather,  they  are  the  best  way 
to  fully  comply  with  the  Supreme 
Court's  decision  in  Zebley  and  to 
implement  the  Act. 

Multidisciplinary  Assessments 

Comment:  We  received  several 
comments  urging  us  to  require  in 
regulations  that  the  State  agencies  use 
multidisciplinary  teams  to  evaluate  the 
evidence  of  children's  functioning  and 
make  disability  determinations.  Qiief 
among  the  reasons  offered  were  that 
multidisciplinary  assessments  are 
common  in  pediatrics  and  professional 
practice  in  the  child  development  and 
early  education  fields,  that  such 
assessments  are  often  necessary  to 
establish  a  diagnosis,  and  that  the 
disability  advocates  and  childhood 
disability  experts  had  emphasized  the 
importance  of  the  role  of 
multidisciplinary  assessment  during 
early  discussions  about  the  childhood 
rules. 

Response:  We  do  not  agree  with  those 
commenters  who  thought  that 
multidisciplinary  review  at  the  State 
agencies  is  an  absolute  necessity.  We 
believe  that  it  is  far  more  important  to 
require— as  we  did — the  gathering  of 
appropriate  evidence.  Once  an 
appropriate  record  is  established,  the 
State  agency  teams  are  capable  of  doing 
individualized  functional  assessments 
and  making  childhood  disability 
determinations,  just  as  they  are  capable 
of  assessing  residual  functional  capacity 
and  deciding  whether  an  adult  can  do 
"other  work"  without  multidisciplinary 
review.  As  we  have  emphasized 
throughout  these  rules,  the  issues  of 
diagnosis  and  treatment  are,  in  a  sense, 
secondary;  we  need  only  know  that  a 
child  has  a  severe  medically 
determinable  impairment  that  does  not 
meet  or  equal  the  requirements  of  the 
listings,  in  order  to  cross  the  threshold 
to  an  individualized  functional 
assessment.  We  need  not  necessarily 
know  exactly  what  the  impairment  is. 
Our  determination  does  not  involve 
judgments  about  how  to  treat  a  child's 
impairments;  our  concern  is  with  the 
severity  and  impact  on  functioning  of  a 
child's  impairments  as  shown  by  the 
evidence. 

In  addition,  since  well  before  the 
Zebley  decision,  we  had  begun  ensuring 
that  the  State  agencies  include 
pediatricians  and  other  appropriate 
specialists  on  their  staffs,  so  that  all 
State  agencies  now  have  such 
individuals  on  the  teams  deciding 
childhood  claims.  We  are  confident  that 
these  specialists  have  the  expertise  to 
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properly  evaluate  childhood 
impairments. 

Comment:  Several  of  the  same 
commenters  also  referred  to  the  need  to 
obtain  multidisdplinary 
"consultations."  A  concerned  parent  of 
a  child  with  very  severe  impairments 
also  seemed  to  support  the  need  to 
obtain  multidisdplinary  evidence.  She 
explained  that  her  son  had  multiple 
problems  but  that  he  was  not  diagnosed 
until  well  after  age  1  and  after  he  had 
been  evaluated  through  the  use  of 
neurological  testing,  orthopedic 
evaluation,  and  psychological  testing. 
She  was  sure  that  this  was  the  case  for 
many  children. 

Response:  We  agree  with  the 
commenters  that  it  will  often  be 
necessary  to  obtain  evidence  A-om 
multiple  kinds  of  sources.  These 
include  not  only  multiple  medical 
sources,  as  described  by  the  parent 
commenter,  but  other  sources  as  well. 
This  is  why  we  have  stressed  the  need 
to  obtain  all  relevant  existing  evidence 
from  the  appropriate  sources,  which 
may  include  sciiools  and  other 
disability  programs.  We  have  also 
always  permitted — and,  at  times, 
required — the  purchase  of  consultative 
examinations  from  sources  other  than 
"acceptable  medical  sources,"  such  as 
audiologists  and  speech  and  language 
therapists.  However,  we  believe  that  the 
rules  already  address  this  issue 
adequately. 

Comment:  In  a  related  comment,  one 
commenter  wanted  to  know  what 
mechanisms  we  would  put  into  place  to 
ensure  that  the  multidisciplinary 
assessments  from  various  service 
providers  are  well-coordinated,  so  as 
not  to  delay  processing  of  applications. 

Response:  We  have  always  had 
procedures  governing  the  development 
of  evidence  to  provide  guidance  on  the 
kinds  of  evidence  to  obtain  and  to 
mandate  procedures  for  requesting 
evidence  and  ensuring  that  it  is 
obtained  as  quickly  as  possible.  With 
the  publication  of  the  "Standards  for 
Consultative  Examinations  and  Existing 
Medical  Evidence"  in  the  federal 
Register  on  August  1, 1991  (56  FR 
36932),  and  its  accompanying  manual 
instructions,  we  now  provide  detailed 
rules  about  whom  to  contact,  when  they 
should  be  contacted,  and  schedules  for 
following  up  on  evidence  that  is  not 
immediately  forthcoming.  (If  by  "service 
providers"  the  commenter  meant  those 
who  perform  consultative  examinations 
for  us,  the  rules  pertain  to  this  kind  of 
evidence  as  well.)  In  conjunction  with 
the  publication  of  the  childhood  rules, 
we  developed  a  special  questionnaire 
which  is  completed  in  every  childhood 
disability  claim  to  record  the  names  of 


nonmedical  sources  cf  a  child's 
functioning,  such  &i  caregivers,  schools, 
counselors,  therapists,  and  social 
services  caseworker).  We  believe  these 
procedures  will  resi  1;  in  a  well- 
coordinated  processing  of  claims. 

Comment:Tv/o  c(  nmenters  said  that 
the  multidisciplinary  principle  or 
approach  to  childhooa  disability 
evaluation  was  "central"  to  the 
Supreme  Court's  decision  in  Zebley. 
Two  commenters  th  d  aght  that  the 
regulation  stated  thtt  a 
multidisciplinary  assessment  of  a 
child's  functioning  f  hall  take  place,  but 
that  it  did  not  descrbe  in  any  detail 
what  the  assessmehl  vill  consist  of  nor 
what  is  meant  by  "n  ultidiscipHnary." 
These  commenters  t  lought  it  very 
important  to  define  and  describe  in 
detail  "the  multidis<  iplinary  functional 
assessment  that  is  pi  oposed  for  step  four 
in  the  determination  process." 

Response:  There  i;  no  language  in  the 
Zebley  decision  whi  :h  states  or  implies 
that  a  "multidisciplinary"  approach  to 
evaluating  children':-,  claims  is  required 
under  the  statute.  A;  we  have  stated 
elsewhere,  the  Supn  me  Court  did  not 
provide  any  instruct  on  on  how  we  were 
to  draft  these  rules,  save  that  we  were 
to  provide  individualized  functional 
assessments  for  children  comparable  to 
the  type  of  assessment  we  provide  for 
adults.  Nevertheless  as  we  have  said, 
we  agree  that  multid  sciplinary 
evidence  is  valuable  and  sometimes 
necessary,  whether  t  le  Supreme  Court 
addressed  the  issue  c  r  not. 

With  regard  to  the  two  comments  that 
we  should  describe  i  i  detail  the 
multidisciplinary  ap  Droach  at  step  four, 
we  assume  that  the  cammenters  were 
referring  to  the  provi;ions  which 
appears  in  Final  §41(  .924c(f) 
(§416.924d(f)  of  the  nrior  rules),  the 
only  section  in  the  n  les  in  which  we 
use  the  word  "multic  isciplinary."  The 
purpose  of  this  provision  was  to  give 
another  example  of  our  policy  that  we 
look  not  only  at  the  i  ^dividual 
components  of  a  chii  j's  life  but  also  at 
the  child's  life  as  a  whole.  Thus,  the 
section  describes  chi  dren  who  may 
require  more  than  on  3  kind  of  therapy, 
each  in  itself  posing  i  relatively  small 
burden  on  the  child,  Jut  cumulatively 
involving  a  substanti  il  amount  of  the 
child's  time.  It  does  r  ot  describe  a 
multidisciplinary  ap|  roach  to 
evaluation  at  step  foi  r,  but  how  the 
need  for  multidiscipl  nary  therapy 
might  contribute  to  a  Hnding  of 
disability.  As  we  hav »  already 
explained,  we  have  a  so  retitled  and 
renumbered  the  entir  5  regulations 
section  (from  "Other  'actors  we  will 
consider  in  the  indiv  dualized 
functional  assessmen ;,"  §  416.924d.  to 


"Other  factors  we  will  consider," 
§  416.924c)  to  make  clear  that  this 
policy  applies  at  every  step  of  the 
sequence  at  which  we  assess 
functioning. 

Payment  of  Childhood  Disability 
Benefits 

Comment:  One  commenter  questioned 
whether  it  was  appropriate  to  pay  cash 
benefits  to  disabled  children,  as 
provided  under  title  XVI,  noting  that  the 
principal  needs  of  disabled  children  are 
access  to  medical  treatment  and  other 
interventions,  and  medical  insurance  to 
cover  the  cost  of  such  treatment.  The 
commenter  said  that  we  should  at  least 
give  some  consideration  to  establishing 
a  monitoring  system  to  ensure  that 
benefits  awarded  to  children  are 
correctly  utilized  for  the  care  and 
support  of  the  child. 

Response:  We  pay  benefits  to  children 
pursuant  to  the  law.  Our  regulations 
implement  the  law  and  explain  in  a 
practical  way  how  we  will  abide  by  it. 
To  address  the  appropriateness  of 
paying  cash  benefits  to  disabled 
children  is  beyond  the  purview  of  these 
or  any  other  regulations.  However,  it 
should  be  noted  that  in  many  States 
eligibility  for  SSI  results  in  eligibility  for 
Medicaid.  The  second  part  of  the 
comment  refers  to  our  rules  regarding 
representative  payees  and  is  also 
beyond  the  purview  of  these  rules;  we 
have  referred  the  comment  to  the 
appropriate  section  of  SSA  for 
consideration. 

Regulatory  Procedures 

Executive  Order  12291 

The  regulations  that  we  published  on 
Februiary  11, 1991  resulted  in  a  major 
increase  in  costs  for  the  Federal 
government.  We  are  providing  an 
updated  regulatory  impact  analysis  to 
further  public  understanding  of  the 
fiscal  impact  of  the  regulations 
published  on  February  11, 1991.  The 
changes  to  the  rules  which  we  are 
publishing  today  do  not  further  affect 
title  XVI  or  Medicaid  program  or 
administrative  costs. 

Regulatory  Impact  Analysis 

A.  Introduction 

The  Secretary  determined  that  the 
regulations  published  on  February  11, 
1991  required  a  Regulatory  Impact 
Analysis  under  Executive  Order  12291 
because  they  would  result  in  a  major 
increase  in  costs  for  the  Federal 
government.  The  Department  has 
updated  the  Regulatory  Impact  Analysis 
to  identify  the  cost  impact  and  the 
potential  benefits  to  society  of  the 
regulations  that  were  published  on 
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February  11. 1991,  and  to  inform  the 
public  of  the  considerations  supporting 
these  revisions  in  accordance  with 
Executive  Order  12291. 

Executive  Order  12291  requires  that  a 
Regulatory  Impact  Analysis  be 
performed  on  any  major  rule,  i.e.,  a  rule 
that  is  likely  to  result  in — 

•  An  annual  effect  on  the  economy  of 
$100  million  or  more: 

•  A  major  increase  in  costs  or  prices 
for  consumers,  individual  industries. 
Federal,  State,  or  local  government 
agencies,  or  geographic  regions;  or 

•  Significant  adverse  effects  on 
competition,  employment,  investment, 
productivity,  or  on  the  ability  of  United 
States-based  enterprises  to  compete 
with  foreign-based  enterprises  in 
domestic  or  export  markets. 

B.  Nature  of  the  Program 

Payments  to  certain  disabled  and 
blind  individuals  are  provided  under 
title  XVI  of  the  Act,  the  SSl  program.  An 
individual  is  considered  disabled  if  he 
or  she  is  "*  *  *  unable  to  engage  in  any 
substantial  gainful  activity  by  reason  of 
any  medically  determinable  physical  or 
mental  impairment  •  *  •  (or.  in  the 
case  of  a  child  under  the  age  of  18.  if 
he  suffers  from  any  medically 
determinable  physical  or  mental 
impairment  of  comparable  severity)." 

The  Supreme  Court,  in  the  Zebley 
decision,  decided  that  SSA's  prior 
regulations  implementing  the  law  for 


evaluating  disability  in  children  did  not 
adequately  reflect  Congressional  intent. 
Implementation  of  the  Supreme  Court's 
decision  required  us  to  revise  the  rules 
to  provide  an  individualized  functional 
assessment  when  evaluating  disability 
in  children  for  purposes  of  eligibiUty  for 
SSI  payments.  We  discussed  the  method 
used  to  revise  the  rules,  including  the 
solicitation  and  consideration  of 
comments  and  suggestions  from  child 
development  and  childhood  disabihty 
experts,  and  others,  in  the  section  of  the 
preamble  to  the  rules  we  published  on 
February  11. 1991  entitled 
"Supplementary  Information"  (56  FR  at 
5534-35). 

C.  Potential  Benefits 

The  new  rules  for  determining 
disability  in  children  have  resulted  in 
increases  in  the  number  of  childhood 
disability  allowances  under  the  SSI 
program.  This  is  because  we  added  a 
step  to  the  disability  evaluation  process 
for  children  that  permits  findings  of 
disability  for  children  who  do  not  have 
impairments  that  meet  or  equal  a  listing 
in  appendix  1  of  subpart  P  of  part  404 
of  the  regulations.  For  the  same  reason, 
WB  expect  fewer  terminations  of 
payments  of  children  already  receiving 
SSI  payments  when  their  cases  are 
periodically  reviewed  for  continuing 
disability.  Since,  in  many  States, 
entitlement  to  SSI  results  in  entitlement 
to  Medicaid  under  title  XIX  of  the  Act, 


we  also  have  experienced  increases  in 
the  number  of  children  eligible  for 
Medicaid. 

D.  Projected  Costs  ($  in  millions) 

We  have  provided  data  based  on 
actual  experience  for  hscal  year  (FY) 
1991  and  1992.  The  data  shown  for  FY 
1993  incorporates  actual  data  through 
June  1993  and  a  projected  total  through 
the  end  of  the  fiscal  year.  We  also  have 
prepared  estimates  for  FY  1994  and  FY 
1995  based  on  our  experience  to  date. 
We  have  provided  data  on  the  amount 
of  increased  benefit  payments,  the 
amount  of  increased  administrative 
costs  and  the  number  of  increased  SSI 
awards.  These  data  do  not  include 
administrative  or  program  benefit  costs 
for  members  of  the  Zebley  class. 
•  All  allowances  based  on  functional 
equivalence  and  individualized 
functional  assessments  are  attributable 
to  the  changes  made  by  the  regulations 
we  published  on  February  11, 1991.  The 
number  of  childhood  applications  used 
in  this  estimate  is  consistent  with  the 
President's  Budget.  Increased 
administrative  costs  reflect  the  cost  of 
processing  additional  functional 
allowances  (i.e..  determinations  based 
on  functional  equivalence  or  on 
individualized  functional  assessments) 
and  the  additional  processing  costs 
associated  with  developing  functional 
considerations,  in  addition  to  medical 
factors. 


5-YEAR  PROJECTED  EXPENDITURES 
(In  millions  of  dollars] 


Federal  SSI  l)or>efits  

Federal  Medicaid  twnefits 

Total  Federal  benefits  

Increased  Federal  administrative  costs 
lr>creased  SSI  awai^ds  (ttvxisands) 

1  Rounded  to  tt>e  nearest  thousand. 


Fiscal  year 
1991 


90 
55 
145 
17 
37 


Fiscal  year 
1992 


260 
65 

325 
22 
41 


Fiscal  year 
1993 


570 

160 

730 

48 

93 


Fiscal  year 
1994 


1,030 
215 

1.245 

61 

115 


Fiscal  year 
1995 


1.485 

200 

1,685 

52 

98 


5-year  total 


3.435 
695 

4,130 
200 

'385 


E.  Alternative  Approaches 

Section  3(d)(4)  of  Executive  Order 
12291  provides  that  a  Regulatory  Impact 
Analysis  shall  provide  a  "description  of 
alternative  approaches  that  could 
substantially  achieve  the  same 
regulatory  goal  at  lower  cost,  together 
with  an  analysis  of  this  potential  benefit 
and  costs  and  a  brief  explanation  of  the 
legal  reasons  why  such  alternatives,  if 
proposed,  could  not  be  adopted." 
Described  here  are  various  alternative 
approaches  that  we  considered  in  the 
course  of  developing  the  new  rule 
published  on  February  11. 1991.  and  for 
these  rules  that  we  are  publishing  today. 


In  the  final  analysis,  we  concluded 
that  we  could  not  have  achieved  the 
same  regulatory  goal  (i.e.,  fully 
complying  with  the  principles 
enunciated  in  the  Supreme  Court's 
decision  in  Zebley)  at  lower  cost.  We 
believe  that  the  regulations  as  published 
are  necessary  to  comply  completely 
with  the  Supreme  Court's  Zebley 
decision  and  that  the  regulations  are 
consistent  with  and  are  a  reasonable 
interpretation  of  the  Supreme  Court's 
action  in  that  case.  The  regulations  are 
structured  so  as  to  provide  complete 
and  coherent  rules  for  evaluating  the 
disabilities  of  children  under  the  Court's 


decision.  For  that  reason,  we  included 
some  items  not  specifically  mentioned 
by  the  Supreme  Court,  but  which  are  a 
part  of  an  integrated,  rational  and 
complete  set  of  rules  for  the  guidance  of 
the  public  and  the  adjudication  of 
children's  claims.  As  it  turned  out, 
providing  a  whole  set  of  rules  for 
evaluating  the  disabilities  of  children,  as 
was  done  in  the  regulations  published 
on  February  11. 1991.  was  the  least 
costly  way  of  implementing  Zebley.  As 
explained  below,  all  the  reasonable 
alternatives  we  considered  would  have 
been  more  costly  than  the  approach  we 
took  in  the  regulations.  Moreover,  we 


determined  that  any  alternatives  that 
would  perhaps  be  less  costly  than  the 
approach  taken  might  run  the  risk  of  not 
complying  fully  with  the  Supreme 
Court's  Zeb/ey  decision.  A  discussion  of 
the  alternatives  we  considered  is 
repeated  to  provide  better  insight  into 
the  decision  making  process  that  led  to 
the  development  of  the  regulations  that 
were  originally  published  on  February 
11, 1991. 

1.  Incorporating  a  Screen — We 
considered  incorporating  a  screen  into 
the  regulations;  i.e.,  including  as  the 
first  step  of  the  childhood  disability 
evaluation  process  a  process  in  which 
children  who  are  manifestly  disabled 
could  be  identified  quickly.  The  screen 
would  have  been  a  list  of  specific 
impairments,  or  effects  of  impairments, 
that  would  result  in  an  immediate 
finding  of  disability. 

We  did  not  include  a  screening  list  in 
these  rules  for  several  reasons  discussed 
at  length  in  the  preamble  to  the 
regulations  published  on  February  11, 
1991.  In  short,  we  decided  that  our 
revision  of  the  equivalence  policy  was 
the  better  option  because  it  included  the 
concepts  of  the  screen,  but  in  a  more 
general  rule.  The  screen  list  would  have 
been  only  another  circumscribed  listing, 
similar  to  appendix  1.  We  believe  that 
the  option  we  selected  provides  a 
greater  net  benefit  to  society. 

Cost  Considerations.  We  "believe  that 
the  selected  option  is  more 
administratively  cost-effective  than  the 
screen,  inasmuch  as  it  permits  our 
adjudicators  to  quickly  and  efficiently 
identify  the  most  obviously  disabled 
children.  The  screen  list  also  would 
have  been  administratively  cost 
effective,  but  would  have  applied  to 
fewer  cases.  However,  it  still  would 
result  in  higher  overall  administrative 
costs  than  the  final  rules  since  fewer 
cases  would  be  decided  under  the 
screen  than  imder  the  equivalence 
policy,  necessitating  more  decisions 
after  the  individualized  functional 
assessment. 

As  to  program  costs,  the  screen 
approach  (like  the  functional  equals 
step)  was  simply  intended  to  identify 
the  most  seriously  impaired  children 
earlier  in  the  adjudicative  sequence. 
Thus,  neither  the  proposed  screen 
approach  nor  the  functional  equals 
approach,  which  we  adopted,  would 
affect  program  costs  since  both  would 
allow  children  who  would  be  found 
eligible  later  in  the  sequence. 

2.  Including  Risk  Factors — At  the 
suggestion  of  individual  experts,  we 
also  considered  developing  rules  that 
would  establish  disability  for  children 
who  are  not  currently  disabled,  based 
on  a  prediction  that  they  might  become 


disabled  in  the  futura  because  of  their 
particular  life  circur  istances.  This 
approach  would  ha\  e  been  based  on  the 

firemise  that  a  comb  nation  cf  "risk" 
actors  for  a  child  w  th  a  medically 
determinable  severe  impaiment(s) 
could  affect  the  chil  I's  future 
development  and  tbit  intervention  now, 
through  the  assistan  ",e  of  SSI  and  the 
Medicaid  entitlemei  t  that  comes  to  SSI 
beneficiaries  could  lelp  ro  ensure  that 
the  child  would  not  become  disabled  or 
that  the  child  woulc  have*^e  best 
possible  chance  to  naximize  his  or  her 
abilities. 

Risk  factors  inclu  ie  such  things  as 
familial/environmental  risks  (for 
example,  very  youn  ^  parents),  health- 
related  risks  (for  exf  mple.  lack  of  proper 
treatment  and  poor  oarental 
supervision),  and  biological  risks  (for 
example,  the  child's  mother  had  a 
previous  neonatal  d  sath). 

In  an  attempt  to  d-aft  such  a  rule,  we 
tried  to  incorporate  -isk  factors  as  an 
analogous  step  to  tha  fifth  step  of  the 
adult  evaluation  secuence.  At  that  step 
adults  who  have  im  lairments  that  are 
not  in  and  of  themsi  Ives  disabling  (i.e. 
impairments  that  dc  not  meet  or  equal 
the  listings)  can  be  iound  disabled 
because  of  the  functional  impact  of 
nonmedical  factors  i.e.,  their  age, 
education,  and  worl.  experience).  These 
vocational  factors  c(  n  have  an  effect  on 
an  adult's  current  al'  iity  to  make  an 
adjustment  to  other  fvork,  or  to  begin 
work  for  the  first  tirle  and  hence,  can 
contribute  to  a  finding  that  the 
individual  is  disabi-  d. 

However,  when  v  e  examined  the  rule 
we  had  drafted,  we  «alized  that  it  was 
not  analogous  to  thr  adult  rules.  When 
we  find  an  adult  di^^ibled  based  on 
consideration  of  his  or  her  residual 
functional  capacity  ^md  vocational 
factors,  the  adult  is  currently  disabled, 
whereas  a  rule  incorporating  risk  factors 
for  children  results  only  in  a  prediction 
of  the  possibility  of  iuture  disability,  not 
a  finding  of  current  disability. 

Nonetheless,  the  rjgulations  we  have 
established  do  not  fell  to  consider  risk 
factors  on  a  child's  current  functioning. 
In  the  case  of  biological  risk  factors,  the 
rules  provide  several  means  for 
evaluating  those  children  who  are 
already  affected  by  demonstrable 
biological  problems  I  such  as  low  birth 
weight,  poor  tone,  arid  respiratory 
distress)  in  the  special  rules  for 
premature  infants,  the  functional 
equivalence  step  for  those  children  who 
do  not  already  meet  or  equal  listed 
impairment(s)  solely  for  medical 
reasons,  and  the  individualized 
functional  assessment,  all  of  which 
require  evaluation  of  the  individual 
child's  actual  status.  To  count  such 


factors  again,  however,  in  the  same 
manner  as  age,  education,  or  work 
experience  in  adults,  would  be  a  double 
weighting  of  the  same  factors.  The  other 
kinds  of  risk  factors  may  also  have  an 
observable,  current  impact  on  a  child 
and  would,  to  that  extent,  also  be 
considered  when  we  assess  the  child's 
actual  functioning. 

We  'oelieve  that  any  other 
consideration  of  risk  factors  would  go 
beyond  our  authority  due  to  the 
statutory  requirement  that  a  child  suffer 
from  an  impairment  of  "comparable 
severity"  to  that  of  an  adult.  Predicting 
future  disability  based  on  risks  goes 
beyond  comparability  to  the  adult  rules. 
Furthermore,  it  is  not  reliably 
predictive,  provides  no  basis  for  future 
comparison  for  determining  continuing 
disability,  and  might  require  us  to 
engage  in  intrusive  investigative 
practices  and  to  make  value  judgments 
that  are  far  beyond  our  purview. 

Cost  Consiaerations.  The  inclusion  of 
risk  factors  in  the  manner  suggested  by 
some  individual  experts  would  have 
increased  both  program  and 
administrative  costs.  Administratively, 
it  would  have  resulted  in  additional 
development  and  investigatory 
procedures,  as  well  as  additional  staff 
time  justifying  decisions.  Because  it 
would  have  granted  benefits  to  children 
who  are  not  currently  disabled  and  who 
might  not  become  disabled,  it  would 
have  resulted  in  increased  program 
costs;  it  would  likely  have  increased 
program  costs  on  continuing  disability 
review  as  well.  We  are  unable  to 
estimate  the  extent  of  the  increased 
costs. 

3.  Limiting  the  Scope  of  the 
Regulations  to  Individualized 
Functional  Assessment — 

•  Comparable  Severity — We 
considered  limiting  the  scope  of  the 
regulations  published  on  February  11, 
1991  by  simply  adding  a  step  after  the 
meets/equals  step  in  which  adjudicators 
would  determine,  based  on  an 
individualized  functional  assessment, 
whether  the  child's  impairment(s)  is 
comparable  in  severity  to  one  that 
would  prevent  an  adult  from  engaging 
in  substantial  gainful  activity.  Under 
this  alternative,  we  would  not  have 
develop>ed  the  not  severe  step,  the 
functional  equivalence  process,  and  the 
revised  continuing  disability  review 
procedures.  We  did  not  adopt  this 
alternative  because  it  would  not  have 
achieved  the  same  regulatory  goal:  to 
fully  and  fairly  implement  the  Zebley 
decision  and  comply  with  the  law  by 
providing  a  process  for  determining 
whether  a  child's  impairment(s)  is  of 
comparable  severity  to  an  impairment 
that  would  disable  an  adult.  We  found. 
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in  reviewing  the  disabiUty 
determination  process  for  children  and 
comparing  it  to  the  adult  process,  that 
simply  adding  a  step  that  instructed 
adjudicators  to  assess  a  child's 
hjnctioning  and  decide  comparable 
severity  would  not  provide  a  sound 
adjudicative  process  for  deciding 
children's  claims.  Therefore,  substantial 
legal  support  exists  for  not  adopting  this 
alternative. 

Cost  Considerations.  With  regard  to 
initial  cases,  this  alternative  would  not 
have  changed  the  ultimate  decision  for 
any  child.  In  other  words,  a  child 
applicant,  who  iS  allowed  at  the 
functional  equals  step  or  denied  at  the 
not  severe  step  would  receive  the  same 
decision,  only  later  in  the  sequence  (i.e.. 
after  the  individual  hmctibnal 
assessment).  However,  it  would  have 
resultod  in  a  further  increase  in 
administrative  funds  needed  to  process 
initial  cases  because  it  would  have 
required  that  we  subject  every  child 
who  does  not  meet  or  medict.ily  equal 
a  listing,  including  the  most  extremely 
impaired  and  the  most  minimally 
impaired  children,  to  an  individualized 
functional  assessment.  With  regard  to 
cessation  cases,  the  inclusion  of  the 
revised  medical  Improvement 
procedures  allowed  the  agency  to 
resume  conducting  continuing  disability 
reviews  for  children,  which  it  had  not 
been  doing  since  the  end  of  February 
1990.  As  a  resuh,  the  continuing 
disability  review  rules  increase 
administrative  costs.  However,  these 
administrative  costs  are  more  than  offset 
by  program  savings  that  would  be  lost 
if  these  regulations  had  not  been 
published  on  February  11, 1991. 
Following  is  a  more  detailed  discussion 
of  each  of  the  three  provisions. 

•  Including  a  "Severe"  Step — We 
could  have  published  these  regulations 
on  February  11,  1991  without  providing 
a  step  that  permits  denial  based  on  a 
finding  that  a  child's  impairment(s)  is 
not  "severe."  Prior  to  the  Zebley 
decision,  we  did  not  have  such  a  step 
for  children;  we  considered  only 
whether  the  child  was  engaging  in 
substantial  gainful  activity  and,  if  not, 
whether  his  or  her  medically 
determinable  impainment(s)  met  or 
equaled  in  severity  an  impairment  in 
the  listings.  Adding  a  severe  step  made 
the  childhood  and  adult  evaluation 
processes  more  alike  and  comported 
with  the  spirit  of  the  Zefe/ev  decision  to 
evaluate  children  comparably  to  adults 
and  with  our  regulatory  goal.  In  adult 
cases,  we  assess  residual  hmctional 
capacity  only  after  we  have  found  that 
the  person  has  a  severe  impairment(s). 
Likewise,  we  believe  that  we  must  first 
determine  that  a  child  has  an 


impairment(s)  that  is  severe  before  we 
do  an  individualized  functional 
assessment. 

Even  though  the  Zebley  decision  did 
not  expressly  require  the  addition  of 
this  step,  the  tenor  of  the  decision  was 
that  children  should  be  treated 
comparably  to  adults  and  thus  directed 
the  inclusion  of  this  step  in  the  process. 
There  is  no  indication  that  the  Supreme 
Court  intended  that  children  with 
minimal  impairments  should  be  treated 
differently  than  adults  with  such 
impairments.  Further,  in  Yuckert  the 
Court  upheld  the  severity  concept  as  a 
.legitimate  way  to  efficiently  and  validly 
screen  out  de  minimis  claims. 

We  could  have  achieved  the  same 
regulatory  result  without  this  step,  but 
at  a  higher  administrative  cost.  The  step 
has  increased  the  efficiency  and 
reliability  of  the  disability  evaluation 
process  by  identifying  those  children 
whose  impairments  are  so  slight  that 
thoy  would  not  be  found  eligible  even 
if  we  were  to  proceed  to  the  more  costly 
and  time-consuming  individualized 
functional  assessment  step. 

Cost  Considerations.  There  is  no 
program  benefit  cost  impact.  The 
program  cost  would  have  been  the  same 
even  if  we  had  not  included  the  step. 
Approximately  10  percent  of  childhood 
disability  claimants  are  denied  because 
their  impairments  do  not  more  than 
minimally  affect  their  ability  to  function 
in  an  age-appropriate  manner.  However, 
because  their  impairments  are  minimal 
these  children  would  have  been  denied 
at  the  comparable  severity  step  (step  4). 
Administrative  savings  have  occurred 
because  it  was  not  necessary  to  conduct 
individualized  functional  assessments 
for  children  with  no  more  than  minimal 
impairments.  The  inclusion  of  the 
severe  step  has  saved  approximately 
$3.8  million  per  year  in  administrative 
costs. 

•  Including  a  Functional  Equivalence 
Process — Our  former  policy  on  making 
equivalence  determinations  was 
criticized  by  the  Supreme  Court  in 
Zeb/ey  because  the  policy  did  not 
adequately  cover  combinations  of 
impairments,  the  effects  of  symptoms, 
and  the  effects  of  medication,  among 
other  things.  The  functional  equivalence 
policy  responds  to  each  of  these 
criticisms.  Moreover,  the  U.S.  District 
Court  for  the  Eastern  District  of 
Pennsylvania  (where  the  Zebley  case 
was  remanded)  approved  an  interim 
standard  on  May  5, 1990.  which 
required  the  consideration  of  a  child's 
functioning  and  a  comparison  of  this 
functional  assessment  with  the 
functional  consequences  of  impairments 
in  the  listings.  The  functional 
equivalence  concept  that  was 


incorporated  into  our  regulations  on 
February  11, 1991  is  also  suggested  by 
the  listings  themselves,  which  describe 
overall  impairments  of  functioning  (for 
example,  a  young  child  not  functioning 
at  one-half  his  or  her  chronological  age) 
as  well  as  speciflc  functional 
impairments  (for  example,  blindness). 

Nevertheless,  we  could  have  devised 
rules  that  did  not  include  functional 
equivalence,  yet  achieve  the  same 
outcome  following  an  individualized 
functional  assessment.  However,  aside 
from  the  foregoing  reasons  supporting 
the  need  for  the  rule,  the  functional 
equivalence  process  also  has  provided 
administrative  advantages  as  it  allowed 
us  to  make  determinations  of  disability 
on  the  obvious  functionally-impaired 
children  without  making  us  or  them  go 
through  the  complete  development  and 
documentation  required  under  the 
individualized  functional  assessment. 
Therefore,  it  achieved  our  regulatory 
goal  at  the  lowest  cost. 

Cost  Considerations.  Program  costs 
are  not  affected.  However, 
administrative  savings  have  occurred 
because  the  process  is  less  complex  than 
the  comprehensive  individualized 
functional  assessment  and  has  allowed 
the  most  severely  impaired  children  to 
be  paid  earlier  in  the  process.  We 
estimate  that  the  functional  equivalence 
process  has  saved  approximately  $1.5 
million  per  year  in  administrative 
funds. 

•  Including  Continuing  Disability 
Review  Process — ^The  Zebley  decision 
did  not  explicitly  mandate  a  revision  of 
the  continuing  disability  review  process 
for  children.  However,  our  former  rules 
for  determining  whether  a  child's 
disability  continues  contained  the  same 
policy  that  was  struck  down  by  the 
Supreme  Court.  In  fact,  the  named 
plaintiff  in  Zebley  was  a  child  whose 
SSI  benefits  had  been  terminated. 
Therefore,  there  was  no  alternative  to 
revising  the  continuing  disability  review 
rules;  only  whether  we  would  make  the . 
change  with  the  publication  of  the  rule 
on  February  11, 1991  or  at  a  later  date. 
Furthermore,  individual  experts  who 
assisted  us  agreed  that  it  was  important 
that  we  have  a  mechanism  to 
periodically  reevaluate  childhood 
claims  because  children  can  change 
rapidly.  It  was  essential  that  we  be  able 
to  reassess  the  functioning  of  eligible 
children  as  they  age  against  the 
activities  and  behaviors  appropriate  to 
their  age  group. 

Cost  Consiaerations.  The  volume  of 
continuing  disability  reviews  and  the 
administrative  costs  associated  with 
such  reviews  will  increase  over  the  next 
5  years  because  more  children  have 
been  awarded  benefits  under  the  rules 
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published  on  February  11, 1991. 
Initially,  we  expect  that  the  rate  of 
cessations  will  be  somewhat  lower  than 
in  the  past  because  a  large  proportion  of 
all  children  currently  on  the  rolls  was 
found  disabled  because  they  had 
impairments  that  met  or  equaled  the 
listings.  Fewer  of  these  children  will  be 
foimd  no  longer  disabled,  even  if  their 
impairments  have  medically  improved, 
because  they  will  now  benefit  from  the 
incorporation  of  functional  steps  into 
the  medical  improvement  review 
standard. 

Many  of  the  additional  allowances 
since  the  regulations  were  published  in 
February  1991  and  many  future 
allowances  will  be  based  on  functional 
impairments  that  are  medically  less 
severe  than  the  listings;  therefore,  the 
rate  of  cessation  for  this  population  may 
be  somewhat  higher  than  it  was  when 
the  eligibility  criteria  for  children  were 
based  only  on  the  listings.  Program  costs 
would  be  higher  if  the  continuing 
disability  review  process  was  not 
included  in  the  regulations.  The 
program  savings  associated  with 
processing  childhood  continuing 
disability  reviews  exceed  the 
administrative  cost. 

F.  Executive  Order  12291.  Section  2, 
General  Requirements 

The  foregoing  discussions 
demonstrate  that  our  objective  in  the 
regulations  published  on  February  11, 
1991  was  to  provide  the  greatest 
potential  beneHts  to  society  at  the  least 
net  cost,  by  providing  efficient, 
comprehensive,  and  up-to-date  rules  for 
identifying  and  assisting  children  who 
have  impairments  of  comparable 
severity  to  impairments  that  would 
disable  adults. 

Regulatory  Flexibility  Act 

We  certify  that  these  regulations  will 
not  have  a  significant  economic  impact 
on  a  substantial  number  of  small  entities 
because  they  will  affect  only  individuals 
and  States.  Therefore,  a  regulatory 
flexibility  analysis,  as  provided  in  the 
Regulatory  Flexibility  Act,  5  U.S.C.  601 
through  612,  is  not  required. 

Paperwork  Reduction  Act 

These  final  regulations  do  not  contain 
specific  reporting  requirements  which 
are  subject  to  approval  by  the  Office  of 
Management  and  Budget  (0MB). 
However,  §  416.924  contains  a 
description  of  the  information  we 
collect  as  a  result  of  Sullivan  v.  Zebley. 
We  already  have  OMB  clearance  to  use 
form  SSA-3881  (OMB  Number  0960- 
0499)  to  collect  this  information. 


(Catalog  of  Federal  DcTni^tic  Assistance 
Program  No.  93.807,  Supplemental  Security 
Income  Program) 

List  of  Subiects  in  20  CTR  Part  416 

Administrative  practice  and 
procedure.  Aged,  blind,  disability 
beneBts,  Public  assistance  programs. 
Supplemental  secunt '  income, 
Reporting  and  recordkeeping 
requirements. 

Dated:  March  23, 1993. 
Louia  D.  Enoff, 

Principal  Deputy  Coirmissioner  of  Social 
Security. 

Approved:  May  24,  1933. 
Donna  E.  Shalala, 
Secretary  of  Health  and  Human  Services. 

For  the  reasons  mX  out  in  the 
preamble,  part  416,  si  bpart  I,  chapter  III 
of  title  20,  Ck}de  of  Federal  Regulations, 
is  amended  as  set  forti  below. 

PART  41fr-SUPPLEMENTAL 
SECURITY  INCOMR  FOR  THE  AGED. 
BUND,  AND  DISAB LED 

1.  The  authority  citation  for  subpart  I 
continues  to  read  as  follows: 

Subpart  I — Determining  Disability  and 
Blindness 

Authority:  Sees.  1102, 1614(a),  1619. 
1631(a)  and  (d)(1),  and  1633  of  the  Social 
Security  Act;  42  U.S.C.  "  302. 1382c{a), 
1382h.  1383(a)  and  (d;(1).  and  1383b;  sees.  2. 
5, 6,  and  15  of  Pub.  U  98-460, 98  Stat.  1794, 
1801, 1802,  and  1808. 

2.  Section  416.90.'^  ;s  amended  by 
adding  the  followin:g  two  definitions  to 
the  beginning  of  the  alphabetical  listing 
of  definitions: 

S416.902    General  definitions  and  terms 
for  ttiis  subpart. 

As  used  in  this  subpart — 

Adult  means  a  person  who  is  age  18 
or  older. 

Child  means  a  person  who  has  not 
attained  age  18. 
•        •        •        •        • 

3.  Section  416.903  s  amended  by 
adding  a  new  paragnph  (f)  to  read  as 
follows: 

§416.903    Whomaket  disability  and 
biindnass  determinatic  is. 


(0  Determinations 
impairments.  In  mak 
under  title  XVI  with 
disability  of  a  child  t 
(e)  of  this  section  dor 
will  make  reasonable 
that  a  qualified  pedie 
individual  who  spec: 
medicine  appropriatt 
impairment(s)  evalue 
child. 


br  childhood 
ng  a  determination 
espect  to  the 
)  whom  paragraph 
s  not  apply,  we 
efforts  to  ensure 
trician  or  other 
ilizes  in  a  field  of 
to  the  child's 
tes  the  case  of  the 


4.  Section  416.913  is  amended  by 
adding  paragraph  (c)(3)  and  revising 
paragraphs  (e)  (2)  and  (3)  to  read  as 
follows: 

S416.913    Medical  svldencfl  of  your 
impairment 

•         •         *         •         • 

(c)  Statements  about  what  you  can 
still  do.*  *  ' 

(3)  If  you  are  a  child,  the  medical 
source's  opinion  about  your  physical  or 
mental  abilities  to  function 
independently,  appropriately,  and 
effectively  in  an  age-appropriate 
manner,  as  described  in  §416.924d. 


(e)  Information  from  other  sources. 

•  •  • 

(2)  Observations  by  people  who  know 
you  (for  example,  spouses,  parents  and 
other  caregivers,  siblings,  other 
relatives,  h-iends  or  neighbors,  clergy); 

(3)  Other  practitioners  (for  example, 
nurse  practitioners  and  physicians' 
assistants,  naturopaths,  and 
chiropractors); 

•  •        •        •        • 

5.  Section  416.916  is  revised  to  read 
as  follows: 

§  416.916    If  you  fail  to  submit  medical  and 
other  evidence. 

You  (and  if  you  are  a  child,  your 
parent,  guardian,  relative,  or  other 
person  acting  on  your  behalf)  must  co- 
operate in  furnishing  us  with,  or  in 
helping  us  to  obtain  or  identify, 
available  medical  or  other  evidence 
about  your  impairment(s).  When  you 
fail  to  cooperate  with  us  in  obtaining 
evidence,  we  will  have  to  make  a 
decision  based  on  information  available 
in  your  case.  We  will  not  excuse  you 
from  giving  us  evidence  because  you 
have  religious  or  personal  reasons 
against  medical  examinations,  tests,  or 
treatment. 

6.  Section  416.924  is  revised  to  read 
as  follows: 

{  41 6.924    How  we  determine  disability  for 
children. 

(a)  Definition  of  comparable  severity. 
If  you  are  a  child,  we  will  Hnd  you 
disabled  if  you  are  not  engaging  in 
substantial  gainful  activity  and  you  have 
an  impairment  or  combination  of 
impairments  that  is  of  comparable 
severity  to  an  impairment  or 
combination  of  impairments  that  would 
disable  an  adult  and  which  meets  the 
duration  requirement  (see  §  416.909).  By 
the  term  comparable  severity,  we  mean 
that  your  physical  or  mental 
impairment(s)  so  limits  your  ability  to 
function  independently,  appropriately, 
and  eH'ectively  in  an  age-appropriate 
manner  that  your  impairment(s)  and  the 
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limitations  resulting  from  it  are 
comparable  to  those  which  would 
disable  an  adult.  Specifically,  your 
impainnent(s)  must  substantially  reduce 
your  ability  to^ 

(1)  Grow,  develop,  or  mature 
physically,  mentally,  or  emotionally 
and,  thus,  to  attain  developmental 
milestones  (see  §  416.924b(b)(2))  at  an 
age-appropriate  rate;  or 

(2)  Grow,  develop,  or  mature 
physically,  mentally,  or  emotionally 
and.  thus,  to  engage  in  age-appropriate 
activities  of  daily  living  (see 

§  416  924b(b)(3))  in  self-care,  play  and 
recreation,  school  and  academics, 
community  activities,  vocational 
settings,  peer  relationships,  or  family 
life;  or 

(3)  Acquire  the  skills  needed  to 
assume  roles  reasonably  expected  of 
adults  (see  §  416.924b(bM4)). 

(b)  Steps  in  evaluating  disability.  We 
consider  all  evidence  in  your  case 
record  when  we  make  a  determination 
or  decision  whether  you  are  disabled.  If 
you  allege  more  than  one  impairment, 
we  will  evaluate  all  the  impairments  for 
which  we  have  evidence.  Thus,  we  will 
consider  the  combined  effects  of  all 
your  impairments  upon  your  overall 
health  and  ability  to  function.  We  will 
also  evaluate  any  Umitations  in  your 
ability  to  function  that  result  from  your 
symptoms,  including  pain  (see 
§416.929).  When  you  file  a  claim,  we 
use  the  evaluation  process  set  forth  in 
(c)  through  (f)  of  this  section.  We  follow 
a  set  order  to  determine  whether  you  are 
disabled.  If  you  are  doing  substantial 
gainful  activity,  we  will  determine  that 
you  are  not  disabled  and  not  review 
your  claim  further.  If  you  are  not  doing 
substantial  gainful  activity,  we  will 
consider  your  physical  or  mental 
impainnent(s)  first  to  see  if  you  have  an 
impairment  or  combination  of 
impairments  that  is  severe.  If  your 
impairment(s)  is  not  severe,  we  will 
determine  that  you  are  not  disabled  and 
not  review  your  claim  further.  If  your 
impairment(s)  is  severe,  we  will  review 
your  claim  further  to  see  if  you  have  an 
impairment(s)  that  meets  or  equals  in 
severity  any  impairment  that  is  listed  in 
appendix  1  of  subpart  P  of  part  404  of 
this  chapter,  in  which  case  we  will  find 
you  disabled.  If  you  do  not  have  such 
an  impairment(s),  %ve  will  do  an 
individualized  functional  assessment 
and  determine  whether  you  are 
disabled.  Once  you  have  been  found 
eligible  for  disability  benefits,  we  follow 
a  somewhat  different  procedure  to 
determine  whether  your  eligibility 
continues,  as  explained  in  §  416.994a. 

(c)  If  you  an  working.  If  you  are 
working  and  the  work  you  are  doing  is 
substantial  gainful  activity,  we  will  find 


that  you  are  not  disabled  regardless  of 
your  medical  condition  or  age, 
education,  or  work  experience.  (For  our 
rules  on  how  we  decide  whether  you  are 
engaging  in  substantial  gainful  activity, 
see  §§416.971  through  416.976.) 

(d)  You  must  have  a  severe 
impairmenUs).  If  your  impairment  is  a 
slight  abnormality  or  a  combination  of 
sUght  abnormalities  that  causes  no  more 
than  minimal  limitation  in  your  ability 
to  function  independently, 
appropriately,  and  effectively  in  an  age- 
appropriate  manner,  we  will  find  that 
you  do  not  have  a  severe  impairment 
and  are,  therefore,  not  disabled. 

(e)  When  your  impaiimentfs)  meets  or 
equals  a  listed  impairment  in  appendix 
1.  The  Listing  of  Iinpairments  in 
appendix  1  of  subpart  P  of  part  404  of 
this  chapter  is  set  at  a  level  of  severity 
that  precludes  any  gainful  activity  or 
that  is  comparable  in  severity  to  an 
impairment  that  would  preclude  an 
adult  from  engaging  in  any  gainful 
activity.  Therefore,  if  you  have  an 
impairment(s)  which  meets  the  duration 
requirement  and  is  listed  in  appendix  1, 
or  is  equal  to  a  listed  impairment,  we 
will  find  you  disabled.  We  will  not  deny 
your  claim  on  the  basis  of  a  finding  that 
your  impairment(s)  does  not  meet  the 
requirements  for  any  listed  impairment 
or  is  not  equal  in  severity  to  any  of  the 
impairments  listed  in  appendix  1.  We 
explain  our  rules  for  deciding  whether 
an  impairment  meets  a  listing  in 

§  416.92S.  Our  rules  for  how  we  decide 
whether  an  impairment(s)  equals  a 
listing  are  set  forth  in  §  416.926a. 

(f)  Your  impairmentfs)  must  be  of 
comparable  severity  to  an  impairmentfs} 
that  would  disable  an  adult.  When  we 
determine  that  your  impairment(s)  is 
severe,  but  that  it  does  not  meet  or  equal 
in  severity  any  listed  impairment,  we 
.will  assess  the  impact  of  your 
impairment(s)  on  your  overall  ability  to 
function  independently,  appropriately, 
and  effectively  in  an  age-appropriate 
manner.  We  will  use  this  individualized 
functional  assessment  to  decide  whether 
you  have  an  impairment(s)  of 
comparable  severity  to  an  impatrment(s) 
that  would  prevent  an  adult  from 
engaging  in  substantial  gainful  activity 
and,  thus,  to  determine  whether  or  not 
you  are  disabled.  We  will  use  the 
individualized  functional  assessment  in 
the  following  manner: 

(DIf: 

(i)  Our  evaluation  of  all  the  evidence 
in  your  claim  shows  that  your 
impairment(s)  substantially  reduces 
your  physical  or  mental  ability  to 
function  independently,  appropriately, 
and  effectively  in  an  age-appropriate 
manner,  and 


(ii)  Your  impalrment(s)  meets  the 
duration  requirement,  we  will  find  you 
disabled. 

(2)  If  we  find  that  vour  impairment(s) 
does  not  substantially  reduce  your 
physical  or  mental  ability  to  function 
independently,  appropriately,  and 
e^ectively  in  an  age-appropriate 
manner,  or  if  your  impairment(s)  does 
not  meet  the  duration  requirement,  we 
will  find  that  you  are  not  disabled. 

(g)  Basic  considerations.  When  we 
determine  whether  you  are  disabled,  we 
will  consider  all  relevant  evidence  In 
your  case  record.  This  may  include 
medical  evidence,  school  records, 
information  from  people  who  know  you 
and  can  provide  evidence  about  your 
functioning — such  as  your  parents, 
caregivers,  and  teachers — and  other 
evidence  that  can  help  us  assess  your 
functioning  on  a  longitudinal  basis. 

(1)  Medical  evidence  of  your 
impairment(s)  must  descrioe  symptoms, 
signs,  or  laboratory  findings.  The 
medical  evidence  may  include  formal 
testing  that  provides  information  about 
your  development  or  functioning  in 
terms  of  percentiles,  percentages, 
standard  deviations,  or  chronology 
(such  as  months  of  delay).  Whenever 
possible,  a  medical  source's  findings 
should  reflect  consideration  of 
information  from  your  parents  or  other 
people  who  know  you.  as  well  as  the 
medical  source's  findings  and 
observations  on  examination;  any 
discrepancies  between  formal  test 
results  and  your  customary  behavior 
and  daily  activities  should  be  duly 
noted  and  resolved. 

(2)  Your  functional  limitations  may 
also  be  observed  and  reported  by  others. 
Parents  (or  other  caregivers),  and  other 
family  members  may  provide  important 
evidence  on  how  well  you  are 
functioning  on  a  day-to-day  basis. 
Educational  and  other  intervention 
programs  may  be  important  sources  of 
evidence  about  your  functioning,  and 
will  often  have  documentary  evidence 
in  the  form  of  evaluation  instnunents 
and  other  evidence  from  a  variety  of 
disciplines. 

7.  Section  416.924a  is  revised  to  read 
as  follows: 

f  416.924a    Age  ••  a  toctor  ol  •valuation  In 

childhood  diaability. 

(a)  General.  In  this  regulation,  we 
explain  how  we  consider  age  when  we 
decide  whether  you  are  disabled.  Your 
age  may  or  may  not  be  a  factor  in  our 
determination  whether  your 
impairment(s)  meets  or  equals  a  listing, 
depending  on  the  listing  we  use  for 
comparison.  However,  your  age  is 
always  an  important  factor  when  we 
decide  whether  your  impairment(s)  is 
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severe  (see  §  416.g24(d])  or  whether  you 
are  disabled  based  on  an  individualized 
functional  assessment  (see  §  416.924(f)). 
Except  in  the  case  of  certain  premature 
infants,  as  described  in  paragraph  (c)  of 
this  section,  age  means  chronological 
age. 

(1)  When  we  determine  whether  you 
have  an  impairment  or  combination  of 
impairments  that  is  severe,  we  will 
always  consider  the  significance  of  your 
impainnent(s)  in  relation  to  your  age. 

(2)  The  Listing  of  Impairments  in 
appendix  1  of  subpart  P  of  part  404  of 
this  chapter  contains  examples  of 
impairments  that  we  consider  of  such 
significance  that  thev  prevent  a  child 
from  functioning  independently, 
appropriately,  and  effectively  in  an  age- 
appropriate  manner.  Therefore,  we  will 
usually  decide  whether  your 
impairment  meets  a  listing  without 
giving  special  consideration  to  your  age. 
However,  several  listings  are  divided 
into  age  categories.  If  the  listing 
appropriate  K>r  evaluating  your 
impairment  includes  such  age 
categories,  we  will  evaluate  your 
impairment  under  the  criteria  for  your 
age  when  we  decide  whether  your 
impairment  meets  that  listing. 

(3)  When  we  compare  an  unlisted 
impairment  or  combination  of 
impairments  Mrith  a  listed  impairment  to 
determine  %«rfaether  you  have  an 
impairment(s)  which  equals  a  Usting. 
the  way  in  which  we  consider  your  age 
will  depend  on  the  listing  we  use  for 
comparison.  We  wrill  use  the  same 
principles  for  considering  your  age  as  in 
paragraph  (aM2)  of  this  section;  that  is. 
we  will  consider  your  age  only  if  %ve  are 
comparing  your  impairment(s)  to  a 
Usting  that  includes  specific  age 
cateeories. 

(4)  When  wre  determine  whether  you 
have  an  impainnent(s)  which,  though 
not  meeting  or  equaling  the  listings,  is 
of  comparable  severity  to  an  impairment 
that  would  disable  an  adult,  we  will 
always  consider  the  significance  of  your 
impairment(s)  in  relation  to  your  age. 
We  will  consider  the  functions, . 
behaviors,  and  activities  that  are 
appropriate  to  your  age,  and  will 
evaluate  the  e^ect  of  your 
impairmeDt(s).  either  alone  or  in 
conjunction  with  other  relevant  factors, 
on  your  ability  to  perform  these 
functions,  behaviors,  and  activities.  (We 
explain  how  we  do  this  individualized 
functional  assessment  in  §§416.g24d 
and  416.g24e.) 

(5)  In  anv  disability  determination,  we 
will  consider  your  age  and  whether  it 
affects  your  ability  to  be  tested.  Even 
when  your  impairroent(s)  is  not 
amenable  to  formal  testing  because  of 
your  age.  we  will  consider  all  evidence 


that  will  help  us  dec  de  whether  you  are 
disabled. 

(b)  Age  categories.  When  we 
determine  whether  you  are  functioning 
independently,  appropriately,  and 
effectively  in  an  ag»-appropriate 
manner,  we  will  a  nfider  your  age  in 
the  following  cateeories: 

(1)  Newborn  anc  young  infants  (birth 
to  attainment  of  ags  1). 

(2)  Older  infants  ar  d  toddlers  (age  1 
to  attainment  of  aga  3). 

(3)  Children  (ag(  3  o  attainment  of 
age  18),  considered  a(X»rding  to  the 
following  subcatecori3s: 

(i)  Preschool  children  (age  3  to 
attainment  of  age  f ). 

(ii)  School-age  ciik  ren  (age  6  to 
attainment  of  age  !  2). 

(iii)  Young  aaohiscents  (age  12  to 
attainment  of  age  :  6),  and 

(iv)  Older  adoleicer  ts  (age  16  to 
attainment  of  age  !  8). 

(c)  Correcting  cl  romlogical  age  of 
premature  infants  Wt  generally  use 
chronological  age  tha  is.  a  child's  age 
based  on  birth  dat ))  w  len  we  decide 
whether,  or  the  ex:ent  to  which,  a 
physical  or  menta  im|  >airment(s)  affects 
a  child's  ability  to  funition 
independently,  approf  riately.  and 
effectively  in  an  ai>e-a{  propriate 
manner.  However  if  yt)u  were  tK>m 
prematurely,  we  may  consider  you  to  be 
younger  than  you;  chn  nological  age. 
When  we  evaluate  the  development  or 
linear  growth  of  a  chilt  bom 
prematurely,  we  ciay  use  a  "corrected" 
chronological  age  that  is.  the 
chronological  age  adjw  ted  by  a  period 
of  gestational  prenaturty.  We  cotisider 
an  infant  bom  at  hss  tl  an  37  weeks' 
gestation  to  be  bom  prematurely. 

(1)  We  apply  a  t«rrected 
duiinological  age  in  thrse  situations — 

(i)  When  we  evt  luate  developmental 
delay  in  preTnatma  chil  iron  until  the 
child's  prematurity  is  no  longer  a 
relevant  factor,  geaerally  no  later  than 
about  chronological  ag€  2  (see  paragraph 
(c)(2)  of  this  section); 

(ii)  When  we  evaluate  an  impairment 
of  linear  growth, ;  uch  as  under  the 
listings  in  §  100.0)  in  appendix  1  of 
subpart  P  of  part  <t04  of  'Jiis  diapter, 
until  the  diild  is  .2  months  old.  In  this 
situation,  we  refe*  to  ne>>natal  growth 
charts  which  havn  been  developed  to 
evaluate  growth  in  premature  infants 
(see  paragraph  (c)(2)  of  t^is  section). 

(2)  We  compute  a  corT'x:;ted 
chronological  age  as  follows — (i)  If  you 
have  not  attained  age  1,  ve  will  correct 
your  chronologioi  age.  We  compute  the 
corrected  chronological  ixge  by 
subtracting  the  ni  mber  c  f  weeks  of 
prematurity  (i.e.,  he  diffKence  between 
40  weeks  of  fuli-torm  ges'ation  and  the 
number  of  actual  weeks  cf  gestation) 


from  your  chronological  age.  The  result 
is  your  corrected  chronological  age. 

(ii)  If  you  are  over  age  1,  have  a 
developmental  delay,  and  prematurity  is 
still  a  relevant  factor  in  your  case 
(generally,  no  later  than  about 
chronological  age  2),  we  will  decide 
whether  to  correct  your  chronological 
age.  Our  decision  wiU  be  based  on  our 
judgment  and  all  the  facts  of  your  case. 
If  we  decide  to  correct  your 
chronological  age.  we  may  correct  it  by 
subtracting  the  full  number  of  weeks  of 
prematurity  or  a  lesser  number  of 
weeks.  We  will  also  decide  not  to 
correct  your  chronological  age  if  we  can 
determine  from  the  evidence  that  your 
developmental  delay  is  the  result  of 
your  medically  determinable 
impairment(s}  and  is  not  attributable  to 
your  prematurity. 

(3)  Notwithstanding  the  provisions  in 
paragraph  (c)(1)  of  this  section,  we  will 
not  compute  a  corrected  chronological 
age  if  the  medical  evidence  shows  that 
your  treating  source  or  other  medical 
source  has  already  taken  your 
prematurity  into  consideration  in  his  or 
her  assessment  of  your  development 
Also,  we  will  not  compute  a  corrected 
chronological  age  when  we  find  you 
disabled  using  the  examples  of 
functional  equivalence  biased  on  low 
birth  weight  in  §  416.926a(d)  (8)  or  (9). 

(d)  Age  and  the  impact  ofsewre 
impairments  on  younger  children  and 
older  adolescents.  Al&ough  a  child  may 
become  disabled  at  any  age. 
impairments  of  similar  severity  may 
have  different  effects  on  children  of 
different  ages.  The  following  guidelines 
apply  to  determinations  of  disabiUty  for 
children  of  diffierent  ages,  especially 
very  young  children  and  children 
approaching  adulthood. 

(1)  We  recognize  that  how  a  particular 
child  adapts  to  an  impairment(s) 
depends  on  many  factors  (e.g..  the 
nature  and  severity  of  the 
impairment(s),  the  child's  temperament, 
the  quality  of  adult  intervention,  and 
the  child's  age  at  onset  of  the 
impairment(s)).  By  adapting  to  an 
impairment,  we  mean  the  child's  ability 
to  leara  those  skills,  habits,  or  behaviors 
which  allow  the  child  to  com(>ensate  for 
the  impairment(s)  and,  thus,  to  function 
in  an  age-appropriate  manner  as  well  as 
possible  despite  the  impairment(s). 
Therefore,  our  disability  determination 
will  consider  how  you  are  adapting  to 
your  impairment(s)  and  the  extent  to 
which  you  are  able  to  function 
independently,  appropriately,  and 
effectively  in  an  age-appropriate  manner 
as  set  forth  in  this  section  and 
§§416.924  and  416.924c  through 
416.924e. 
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(2)  When  we  decide  whether  you  are 
disabled,  we  will  generally  consider  the 
factor  of  age  in  a  manner  opposite  from 
that  described  in  the  rules  for 
determining  whether  an  adult  has  the 
ability  to  adjust  to  other  work  (see 

§§  416.920(fl  and  416.963).  Thus,  we 
consider  that  the  older  a  child  is,  the 
more  he  or  she  is  like  a  younger  adult; 
we  consider  an  older  adolescent  (i.e.,  a 
child  aged  16  to  18)  to  be  most  like  a 
"younger  person"  (i.e.,  a  person  in  the 
age  category  18  to  45  (see  §416. 963(b)), 
and  younger  children  to  be  most  like 
older  adults  in  terms  of  the  significance 
of  their  impairments. 

(3)  Although  various  kinds  of  growth 
and  development  occur  throughout 
childhood  and  adolescence,  the  earliest 
years,  from  birth  to  approximately 
attainment  of  age  6,  are  characterized  by 
complex  and  rapid  changes;  for 
example,  learning  to  walk,  talk,  and  care 
for  basic  physical  and  emotional  needs. 

(i)  The  development  of  fundamental 
skills  is  a  cumulative  process  founded 
upon  skills  acquired  at  each  stage  of  a 
child's  life.  A  child's  ability  to  acquire 
or  perform  these  skills  ultimately 
determines  his  or  her  ability  to  master 
learning  tasks  in  school  and  more 
complex  physical  activities  and, 
eventually,  affects  the  ability  to  work. 
Therefore,  deficits  of  function  resulting 
from  impairments  that  occur  before  the 
attainment  of  age  6  may  have  a 
potentially  greater,  more  limiting  effect 
on  a  child's  overall  growth  and 
development  than  impairments  that 
occur  later  in  life;  and  such  deficits  are 
increasingly  significant  with  decreasing 
age. 

(ii)  Furthermore,  the  mastery  of  skills 
in  early  childhood  is  a  highly 
interactive  and  interdependent  process 
within  a  child.  This  interdependence  is 
especially  true  of  development  in 
certain  areas;  e.g.,  cognitive  skill  deficits 
may  affect  communication,  and  social 
and  emotional  deficits  may  affect 
cognitive  and  communicative 
development.  This  interdependent 
process  also  requires  proper  functioning 
in  areas  that  may  not  be  obviously 
relevant  to  the  acquisition  of  the  skill. 
For  example,  physical  mobility  is 
affected  by  how  well  a  child  sees; 
therefore,  visual  impairment,  especially 
in  a  young  child,  can  affect  the  way  a 
child  acquires  certain  motor  skills  even 
though  the  child  does  not  have  a 
speciBc  motor  impairment.  Similarly, 
emotional  bonding  to  parents  can  be 
affected  by  how  well  a  child  hears. 
Therefore,  the  impact  of  such  seemingly 
isolated  impairments  can  have 
implications  for  the  overall 
development  of  the  youngest  children. 


(4)  As  children  approach  adulthood— 
that  Is,  by  about  age  16 — the  functional 
abilities,  skills,  and  behaviors  that  are 
age-appropriate  for  them  are  those  that 
are  also  age-appropriate  for  18-year- 
olds,  i.e.,  those  that  are  needed  to 
assume  roles  reasonably  expected  of 
adults.  Older  adolescents  generally  also 
share  with  the  youngest  adults  the  same 
abilities  to  adapt  to  work-related 
activities  despite  a  severe 
impairment(s). 

(i)  By  the  age  of  adolescence,  children 
have  developed  basic  physical  and 
mental  skills  and  behaviors,  so  that 
impairments  occurring  in  adolescence 
may  not  have  the  cumulative  interactive 
effects  on  functioning  that  impairments 
occurring  in  infancy  and  early 
childhocxi  do.  (However,  as  set  forth  in 
paragraph  (d)(1)  of  this  section,  we  also 
recognize  that  young  and  older 
adolescents  may  experience  a  variety  of 
impairments  with  different  effects  on 
their  ability  to  function  in  an  age- 
appropriate  manner.  For  instance,  a 
child  bom  with  a  degenerative  disorder 
may  experience  a  worsening  of  its 
effects  as  he  Or  she  grows  older  so  that 
functioning  is  more  limited  for  the  older 
child  than  it  is  for  a  younger  child  with 
the  same  illness  or  disorder.) 

(ii)  Inasmuch  as  age-appropriate 
functioning  for  an  older  adolescent  is 
also  that  of  an  18-year-old  young  adult, 
the  disability  determination  for  an  older 
adolescent  must  be  consistent  with  the 
disability  determination  we  would  make 
for  an  18-year-old  person  having  the 
same  functional  limitations. 

8.  Section  416.924b  is  revised  to  read 
as  follows: 

f  41 6.924b    Functtoning  in  children. 

(a)  General.  When  we  evaluate  your 
functioning,  we  will  consider  all  of  your 
mental  and  physical  limitations  that 
result  from  your  impairment(s).  We  will 
evaluate  the  extent  to  which  you  can 
engage  in  age-appropriate  activities  in 
an  independent,  appropriate,  and 
effective  manner  and,  when  applicable, 
whether  you  can  do  these  things  on  a 
sustained  basis  appropriate  to  your  age. 

(b)  Terms  used  to  describe 
functioning—  (1)  Age-appropriate 
activities.  As  used  in  these  regulations, 
the  term  age-appropriate  activities  is  a 
comprehensive  term  that  refers  to  what 
a  child  is  expected  to  be  able  to  do  given 
his  or  her  age.  A  child's  activities  may 
be  described  in  terms  of  the 
achievement  of  "developmental 
milestones,"  "activities  of  daily  living," 
or  other  such  terms.  Information  about 

a  child's  activities  creates  a  profile  of 
how  the  child  is  functioning,  i.e.,  what 
a  child  does,  and  thus  what  he  or  she 
is  able  to  do.  This  makes  possible  a 


comparison  between  the  child's  profile 
and  the  activities  that  are  age- 
appropriate  for  that  child. 

(2)  Developmental  milestones.  The 
term  developmental  milestones  refers  to 
a  child's  expected  principal 
developmental  achievements  at 
particular  points  in  time.  Ordinarily, 
failures  to  achieve  developmental 
milestones  are  the  most  important 
indicators  of  impaired  functioning  from 
birth  until  the  attainment  of  age  3, 
although  they  may  be  used  to  evaluate 
older  children,  especially  preschool 
children. 

(3)  Activities  of  daily  living.  The  term 
activities  of  daily  living  refers  to  those 
activities  of  children  that  involve 
continuity  of  purpose  and  action,  and 
goal  or  task  orientation;  that  is,  the 
practical  implementation  of  skills 
mastered  at  earlier  ages.  Ordinarily, 
activities  of  daily  living  are  the  most 
important  indicators  of  functional 
limitations  in  children  aged  3  to 
attainment  of  age  16,  although  they  may 
be  used  to  evaluate  children  younger 
than  age  3. 

(4)  Work-related  activities.  The  term 
work-related  activities  refers  to  those 
physical  and  mental  activities  that  are 
associated  with,  or  related  to,  activities 
in  the  workplace,  as  manifested  in  a 
person's  activities  in  age-appropriate 
contexts,  such  as  school,*work, 
vocational  programs,  and  organized 
activities.  Ordinarily,  inability  to 
perform  work-related  activities  is  the 
most  important  indicator  of  impaired 
functioning-in  older  adolescents,  aged 
16  to  attainment  of  age  18. 

(5)  Domains  and  behaviors.  The  terms 
developmental  domains,  functional 
domains,  and  behaviors,  which  we  use 
when  we  perform  an  individualized 
functional  assessment,  refer  to  broad 
areas  of  functioning  that  can  be 
identified  in  infancy  and  traced 
throughout  a  child's  growth  and 
maturation  into  adulthood.  The 
domains  describe  the  child's  major 
spheres  of  activity — i.e.,  physical, 
cognitive,  communicative,  social/ 
emotional,  and  personal/behavioral.  In 
addition,  there  are  certain  areas  of 
behavior  that  are  applicable  to  specific 
age  categories  (i.e.,  responsiveness  to 
stimuli;  concentration,  persistence,  and 
pace).  The  domains  and  behaviors  we 
use  in  these  regulations  are  intended  to 
encompass  and  reflect  all  the  things  that 
a  child  may  do  at  any  particular  age, 
and  are,  therefore,  intended  to  include 
all  of  a  child's  functioning.  All  the 
effects  of  a  child's  impairment(s)  on 
daily  functioning  will  be  considered 
within  these  domains  and  behaviors. 
The  presence  of  pain  or  other  symptoms 
can  adversely  affect  functioning  in  the 
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domains  or  behaviors.  In  these 
regulations,  the  term  developmental 
domains  is  generally  used  when  we 
discuss  the  hmctioning  of  younger 
children,  i.e..  torn  birth  to  age  3;  the 
term  functional  domains  is  generally 
used  when  we  discuss  older  children 
and  adolescents,  i.e.,  from  age  3  to  age 
18.  (See  §416.924d  for  descriptions  of 
the  various  domains  and  behaviors  as 
they  pertain  to  the  different  age 
categories.) 

9.  Section  416.Q24C  is  revised  to  read 
as  follows:. 

§  41 6.924c    Other  Isctors  w  wiU  consider. 

(a)  General.  When  we  evaluate  how 
you  are  able  to  function,  we  will 
consider  ail  factGrs  that  are  relevant  (o 
the  evaluation  of  the  effects  of  your 
impairment(s)  on  your  functioning,  such 
as  the  effects  of  your  medications,  the 
setting  in  which  you  live,  your  need  for 
assistive  devices,  and  your  functioning 
in  s'Jiool.  Tlierefore.  when  we  assess 
the  effect  of  your  impairroent(s)  on  your 
functioning,  we  will  consider  all 
evidence  from  medical  and  nonmedical 
sources — such  as  your  parents,  teachers, 
and  other  people  who  know  you — that 
can  help  us  to  understand  how  your 
imp3irment(s)  affects  your  ability  to 
function,  and  help  us  to  assess  your 
functioning  within  the  domains  and 
behaviors  (see  §416.924bCb)(5)).  Some 
of  the  factors  we  will  consider  include, 
but  are  not  limited  to,  the  factors  in 
paragraphs  (b)  through  [g]  of  this 
section. 

(b)  Chronic  illness.  If  you  have  a 
chronic  impairment(s)  that  is 
characterized  by  episodes  of 
exacerbation  (worsening)  or  remission 
(improvement),  we  will  consider  the 
frequency  and  severity  of  your  episodes 
of  exacerbation  and  your  periods  of 
remission  as  factors  in  our 
determination  of  your  overall  ability  to 
function.  For  instance,  if  you  require 
repeated  hospitalizations  or  frequent 
outpatient  care  with  supportive  therapy 
for  a  chronic  impairment(s),  we  will 
consider  this  need  for  treatment  in  our 
determination.  When  we  determine 
whether  you  can  function 
independently,  appropriately,  and 
effectively  in  an  age-appropriate 
manner,  we  will  consider  how  the  level 
of  treatment  you  need  for  your  chronic 
illness  affects  your  functioning.  We  will 
consider  whether  the  length  and 
frequency  of  your  hospitalizations  or 
episodes  of  exacerbation  significantly 
interfere  with  your  overall  functioning 
on  a  longitudinal  basis,  or  whether  your 
outpatient  care  (because  of  its 
frequency,  effects  on  your  functioning, 
or  both)  significantly  interferes  with 
your  activities  of  daily  living. 


(c)  Effects  of  medication.  We  will 
consider  the  effe.-*«  of  mec  ication  on 
your  symptoms'.  si^iC,  and  laboratory 
findings,  including  your  abiUty  to 
function.  Although  medir:(itions  may 
control  the  most  obvious  nianifestations 
of  your  condition(s),  they  rnay  or  may 
not  affect  the  functional  Hiaitations 
imposed  by  your  impairmi  nt(s).  If  your 
symptoms  or  signs  are  red  jced  by 
medications,  we  will  cons  der  whether 
you  have  any  functional  li  notations 
which  may  nevertheless  persist,  even  if 
there  is  apparent  improvement  from  the 
medications.  We  will  also  :x>nsider 
whether  your  medications  create  any 
side  effects  which  cause  o;  contribute  to 
your  functional  limitation: . 

(d)  Effects  of  structured  or  highly 
supportive  settings.  Childran  with 
severe  impairments  may  soend  much  of 
their  time  in  structured  or  highly 
supportive  settings.  A  structured  or 
highly  supportive  setting  tiay  be  your 
ovfn  home,  in  which  family  members 
make  extraordinary  adjust -nents  to 
accommodate  your  impair7ient(s):  or 
your  classroom  at  ichool,  -vhether  a 
regular  class  in  which  you  are 
accommodated  or  i  speciai  classroom; 
or  a  residential  facility  or  .'-■chool  where 
you  live  for  a  pericd  of  tinr^e.  Children 
with  chronic  impairments  also 
commonly  have  their  live;  structured  in 
such  a  way  as  to  n^inimize  stress  and 
reduce  their  symptoms  or  signs,  and 
may  be  relatively  free  of  olwious 
symptoms  or  signs  of  impairment: 
others  may  continue  to  ha/e  persistent 
pain,  fatigue,  decrtiased  erergy.  or  other 
symptoms  or  signs,  thougl  at  a  lesser 
level  of  severity.  Sjch  children  may  be 
more  impaired  in  their  ov(  rail  ability  to 
function  in  an  age- appropriate  manner 
than  their  symptoms  and  s;gns  would 
indicate.  Thereforo,  if  youj  symptoms  or 
signs  are  controlled  or  reduced  by  the 
environment  in  which  you  live,  we  will 
consider  your  abil  ty  to  fur.ction 
independently,  appropriately,  and 
effectively  in  an  a^e-approoriate  manner 
outside  of  this  hig!ily  struc'ured  setting. 

(e)  Adaptations.  We  will  consider  liie 
nature  and  extent  of  any  ot  ler 
adaptations  that  aie  made  lor  you  in 
order  to  enable  yoi  to  func  Jon.  Such 
adaptations  may  include  a  sistive 
devices,  apphances.  or  tec, nology. 
Some  adaptations  may  enable  you  to 
function  normally  or  almost  normally 
(e.g.,  eyeglasses,  hsaring  aids).  Others 
may  increase  your  ability  tr  function, 
even  though  you  may  still  have 
limitations  in  your  ability  to  function  in 
an  age-appropriate  manner  [e.g.,  ankle- 
foot  orthoses,  hand  or  fool ;  plinls,  and 
specially  adapted  :>i  custon  -made  tools, 
utensils,  or  devices  for  self-oare 
activities  such  as  bathing,  fi^eding. 


toileting,  and  dressing).  When  we 
evaluate  your  overall  ability  to  function 
with  an  adaptation,  we  will  consider  the 
degree  to  which  the  adaptation  enables 
you  to  function  independently, 
appropriately,  and  effectively  in  an  age- 
appropriate  manner. 

(f)  Time  spent  in  therapy.  You  may 
need  frequent  and  ongoing  therapy  from 
one  or  more  kinds  of  health  care 
professionals  in  order  to  maintain  or 
improve  your  functional  status.  Therapy 
may  include  occupational,  physical,  or 
speech  and  language  therapy,  spedai 
nursing  services,  psychotherapy,  or 
psychosocial  counseling.  Frequent  and 
continuous  therapy,  although  intended 
to  improve  your  functioning,  may  also 
interfere  significantly  with  your 
opportunities  to  engage  in.  and  sustain, 
age-appropriate  activities.  If  you  receive 
such  therapy  at  school  during  a  normal 
school  day.  it  may  or  may  not  interfere 
significantly  with  your  doing  age- 
appropriate  activities.  If  you  must 
frequently  interrupt  your  activities  at 
school  or  at  home  for  therapy,  these 
interruptions  may  interfere  with  your 
development  and  age-appropriate 
functioning.  When  we  determine 
whether  you  can  function 
independently,  appropriately,  and 
effectively  in  an  age-appropriate 
manner,  we  will  consider  the  frequency 
of  any  multidisciplinary  therapy  that 
you  must  have,  how  long  you  have 
needed  the  therapy  or  will  need  the 
therapy,  and  the  extent  to  which  it 
interferes  with  your  age-appropriate 
functioning. 

(g)  School  attendance.  (1)  School 
records  and  information  from  people  at 
school  who  know  you  or  who  have 
examined  you.  such  as  teachers  and 
school  psychologists,  psychiatrists,  or 
therapists,  may  be  important  sources  of 
information  about  your  impairment(s] 
and  its  e^ect  on  your  ability  to  function. 
If  you  attend  school,  we  will  consider 
this  evidence  when  it  is  relevant  and 
available  to  us. 

(2)  The  fact  that  you  are  able  to  attend 
school  will  not,  in  itself,  be  an 
indication  that  you  are  not  disabled.  We 
will  consider  the  circumstances  of  your 
school  attendance,  such  as  your  abihty 
to  function  independently, 
appropriately,  and  effectively  in  a 
regular  classroom  setting  in  an  age- 
appropriate  manner.  Likewise,  the  fact 
that  you  are  in  a  special  education 
classroom  setting,  or  that  you  are  not  in 
such  a  setting,  will  not  in  itself  establish 
your  actual  limitations  or  abilities.  We 
will  consider  the  fact  of  such  placement 
or  lack  of  placement  in  the  context  of 
the  remainder  of  the  evidence  in  your 
case  record. 
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(3)  However,  if  you  are  unable  to 
attend  school  on  a  regular  basis  because 
of  your  impairment{s).  we  will  consider 
this  when  we  determine  whether  you 
are  able  to  function  independently, 
appropriately,  and  effectively  in  an  age- 
appropriate  manner. 

^)  jKQimeni  and  intervention,  in 
genera].  With  adequate  treatment  or 
intervention,  some  children  not  only 
have  their  symptoms  and  signs  reduced, 
but  also  return  to  or  achieve  a  level  of 
functioning  that  is  consistent  with  the 
norms  for  weir  age.  We  will,  therefore, 
evaluate  the  effects  of  your  treatment  or 
intervention  to  determine  the  actual 
outcome  of  the  treatment  or  intervention 
in  your  particular  case. 

10.  Section  416.C-4d  is  revised  to 
read  as  follows: 

f416.924d    IndividuallMd  functional 
Ms«s«in«nt  for  childran. 

(a)  General.  If  your  impairment(s)  is 
severe,  but  does  not  meet  or  equal  in 
severity  any  of  the  listings  in  appendix 
1  of  subpart  P  of  part  404  of  this 
chapter,  we  will  do  an  individualized 
functional  assessment  to  determine 
whether  you  have  an  impairment  or 
combination  of  impairments  which 
would  nevertheless  be  of  comparable 
severity  to  an  impairment(s)  that  would 
disable  an  adult.  When  we  assess  your 
functioning,  we  will  consider  all 
information  in  your  case  record  that  can 
help  us  determine  the  impact  of  your 
impairment(s)  on  your  physical  and 
mental  functioning.  We  will  consider 
the  nature  of  your  impairment(s).  your 
age,  your  ability  to  be  tested  given  your 
age,  your  ability  to  perform  age- 
appropriate  daily  activities,  and  other 
relevant  factors.  (See  §§  416.924a 
through  416.924c.)  We  will  assess  the 
extent  to  which  you  are  able  to  function 
independently,  appropriately,  and 
effectively  in  an  age-appropriate  manner 
despite  your  impairment(s),  and  use  this 
assessment  to  determine  whether  you 
are  disabled. 

(b)  Besponsibility  for  individualized 
functional  assessment.  In  cases  where 
the  State  agency  or  other  designee  of  the 
Secretary  makes  the  initial  or 
reconsideration  disability 
determination,  a  State  agency  staff 
medical  or  psychological  consultant  or 
other  designee  of  the  Secretary  (see 
§  416.1016)  has  the  overall 
responsibility  for  the  individualized 
functional  assessment.  This  assessment 
is  based  on  all  of  the  evidence  we  have, 
from  all  sources,  including  any 
statements  regarding  what  you  can  still 
do  that  have  been  provided  by  treating 
or  examining  physicians,  consultative 
physicians,  or  any  other  medical  or 
psychological  consultant  designated  by 


the  Secretary.  For  cases  in  the  disability 
hearing  process,  the  responsibility  for 
the  individualized  functional 
assessment  rests  with  either  the 
disability  hearing  officer  or,  if  the 
disability  hearing  officer's  reconsidered 
determination  is  changed  under 
§  416.1418,  with  the  Associate 
Commissioner  for  Disability  or  his  or 
her  delegate.  For  cases  at  the 
Administrative  Law  Judge  hearing  or 
Appeals  Council  level,  the 
responsibility  for  the  individualized 
functional  assessment  rests  with  the 
Administrative  Law  Judge  or  Appeals 
Council. 

(c)  Domains  of  development  or 
functioning.  The  following  are  the 
domains  of  development  or  functioning, 
or  specific  behaviors,  that  may  be 
addressed  in  an  individualized 
functional  assessment: 

(1)  Cognition; 

(2)  Communication; 

(3)  Motor  abilities; 

(4)  Social  abilities; 

(5)  Responsiveness  to  stimuli  (in 
children  from  birth  to  the  attainment  of 

age  1): 

(6)  FersonalA)ehavioral  patterns  (in 
children  from  age  1  to  the  attainment  of 
age  18):  and 

(7)  Concentration,  persistence,  and 
pace  in  task  completion  (in  children 
from  age  3  to  the  attainment  of  age  18). 

(d)  How  we  use  the  domains.  (1) 
When  we  do  an  individualized 
functional  assessment,  we  will  consider 
the  extent  of  your  impairment-related 
limitations  in  the  domains  or  behaviors 
affected  by  your  impairment(s),  and 
how  well  you  are  able  to  do  age- 
appropriate  activities  despite  your 
limitations.  We  will  also  consider  how 
your  impairment(s)  in  one  domain 
affects  your  development  or  functioning 
in  other  domains. 

(2)  We  will  consider  whether  any  help 
or  intervention  that  you  need  from 
others  to  enable  you  to  do  any  particular 
activity  is  appropriate  to  your  age. 

(3)  The  guidelines  in  paragraphs  (e) 
through  (j)  of  this  section  describe,  in 
terms  of  the  age  categories  outlined  in 
§416.924a(b),  the  domains  of 
development  or  functioning  and  the 
behaviors  used  in  doing  an 
individualized  functional  assessment, 
and  the  general  kinds  of  age-related 
activities  that  may  be  affected  by  your 
impairment(s).  (See  §416.924a(a)(5)  for 
guidelines  on  age  and  a  child's  ability 
to  be  tested,  and  $  416.924e  for 
guidelines  for  determining  disability 
using  an  individualized  functional 
assessment.) 

(e)  Newborns  and  young  infants  (birth 
to  attainment  of  age  1).  Children  in  this 
age  group  are  evaluated  in  an 


individualized  functional  assessment  in 
terms  of  four  developmental  domains 
and  an  area  of  behavior  important  to 
newborns  and  young  infants. 

(1)  Cognitive  development,  e.g.,  your 
ability  to  begin  to  organize  and  regulate 
how  you  feel  and  the  ways  you  react  to 
your  environment; 

(2)  Communicative  development 
(includes  speech  and  language),  e.g.. 
your  ability  to  communicate 
spontaneously  and  with  intention 
through  visual,  motor,  and  vocal 
exchanges; 

(3)  Motor  development  (includes 
gross  and  fine  motor  skills),  e.g.,  your 
ability  to  explore  your  environment  by 
moving  your  body,  and  your  ability  to 
manipulate  your  environment  by  using 
your  hands; 

(4)  Social  development,  e.g.,  your 
ability  to  form  patterns  of  self- 
regulation,  to  form  and  maintain 
intimate  relationships  with  your 
primary  caregivers,  and  to  exchange  a 
variety  of  age-appropriate  emotional 
cues  and  b^in  to  organize  intentional 

behavior; 

(5)  Responsiveness  to  stimuli,  i.e., 
your  ability  to  respond  appropriately  to 
stimulation,  e.g.,  visual,  auditory,  and 
tactile. 

(0  Older  infants  and  toddlers  (age  1 
to  attainment  of  age  3).  Children  in  this 
age  group  are  evaluated  in  an 
individualized  functional  assessment  in 
terms  of  five  developmental  domains. 

(1)  Cognitive  development,  e.g.,  your 
ability  to  understand  by  responding  to 
increasingly  complex  requests, 
instructions  or  questions,  by  referring  to 
yourself  and  things  around  you  by 
pointing  and  eventually  by  naming,  and 
by  copying  things  or  imitating  actions 
shown  to  you  by  others,  and  by  knowing 
what  you  want,  as  illustrated,  for 
example,  by  searching  for  a  toy  or 
asking  for  a  special  food; 

(2)  Communicative  development 
(includes  speech  and  language),  e.g.. 
your  ability  to  communicate  your 
wishes  or  needs  by  using  gestures  or 
pretend  play,  and  by  understanding, 
imitating,  and  using  an  increasing 
number  of  intelligible  words,  and 
eventually  forming  two-to-four  word 
sentences  in  spontaneous,  interactive 
conversation; 

(3)  Motor  development  (includes 
gross  and  fine  motor  skills),  e.g..  your 
ability  to  move  in  your  environment 
using  your  body  with  steadily 
increasing  dexterity  and  independence 
from  support  by  others,  and  your  ability 
to  use  your  hands  to  do  something  that 
you  want  or  get  something  that  you 
need; 

(4)  Social  development,  e.g..  your 
ability  to  express  normal  dependence 
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upon,  and  intimacy  with,  your  primary 
caregivers,  as  well  as  increasing 
independence  from  them,  to  initiate  and 
respond  to  a  variety  of  age-appropriate 
emotional  cues,  and  to  regulate  and 
organize  emotions  and  behaviors; 

(5)  Personal/behavioral  development, 
e.g.,  your  ability  to  help  yourself  and  to 
cooperate  with  others  in  taking  care  of 
your  personal  needs,  in  adapting  to  your 
environment,  in  responding  to  limits, 
and  in  learning  new  skills. 

(g)  Preschool  children  (age  3  to 
attainment  of  age  6).  Children  in  this 
age  group  are  evaluated  in  an 
individualized  functional  assessment  in 
terms  of  five  developmental  domains 
and  an  area  of  behavior  important  to 
preschool  children. 

(1)  Cognitive  development,  e.g.,  your 
ability  to  understand,  to  reason  and  to 
solve  problems,  and  to  use  acquired 
knowledge  and  concepts; 

(2)  Communicative  development 
(includes  speech  and  language),  e.g., 
your  ability  to  communicate  by  telling, 
requesting,  predicting,  and  relating 
information,  by  following  and  giving 
directions,  by  describing  actions  and 
functions,  and  by  expressing  your 
needs,  feelings,  and  preferences  in  a 
spontaneous,  interactive,  and 
increasingly  intelligible  manner,  using 
simple  sentences  in  grammatical  form; 

(3)  Motor  development  (includes 
gross  and  fine  motor  skills),  e.g.,  your 
ability  to  move  and  use  your  arms  and 
legs  in  increasingly  more  intricate  and 
coordinated  activity,  and  your  ability  to 
use  your  hands  with  increasing 
coordination  to  manipulate  small 
objects  during  play. 

(4)  Social  development,  e.g.,  your 
ability  to  initiate  age-appropriate  social 
exchanges  and  to  respond  to  your  social 
environment  through  appropriate  and 
increasingly  complex  interpersonal 
behaviors,  such  as  showing  affection, 
sharing,  cooperating,  helping,  and 
relating  to  other  children  as  individuals 
or  as  a  group; 

(5)  Personal/behavioral  development, 
e.g.,  your  ability  to  help  yourself  and  to 
cooperate  with  others  in  taking  care  of 
your  personal  needs,  in  adapting  to  your 
environment,  in  responding  to  limits, 
and  in  learning  new  skills; 

(6)  Concentration,  persistence,  and 
pace,  e.g.,  your  ability  to  engage  in  an 
activity,  such  as  dressing  or  playing, 
and  to  sustain  the  activity  for  a  period 
of  time  and  at  a  pace  appropriate  to  your 
age. 

(h)  School-age  children  (age  6  to 
attainment  of  age  12).  Children  in  this 
age  group  are  evaluated  in  an 
individualized  functional  assessment  in 
terms  of  five  functional  domains  and  an 


area  of  behavior  important  to  school-age 
children. 

(1)  Cognitive  function,  e.g.,  your 
ability  to  progres.s  in  learning  the  skills 
involved  in  reading,  writing,  and 
mathematics; 

(2)  Communicative  function  (includes 
speech  and  language),  e.g..  your  ability 
to  communicate  pragmatically  (i.e.,  to 
meet  your  needs]  and  conversationally 
(i.e.,  to  exchange  information  and  ideas 
with  peers  and  family  or  wi"h  groups 
such  as  your  school  classes)  in  a 
spontaneous,  interactive,  sustained,  and 
intelligible  manner; 

(3)  Motor  function  (induces  gross  and 
fine  motor  skills),  e.g.,  your  ability  to 
engage  in  the  physical  activ)ties 
involved  in  play  and  physical 
education,  appropriate  to  your  age; 

(4)  Social  runciion,  e.g.,  your  ability  to 
play  alone,  or  wi  .h  another  child,  or  in 

a  group;  to  initiate  and  deve  op 
friendships,  to  respond  to  yrur  social 
environments  through  appropriate  and 
increasingly  complex  interpersonal 
behaviors,  such  es  empathiz  ng  with 
others  and  tolerating  differences;  and  to 
relate  appropriately  to  individuals  and 
groups  (e.g.,  siblings,  parents  or 
caregivers,  peers  teachers,  school 
classes,  neighborhood  groups); 

(5)  Personal/bthavioral  function,  e.g., 
your  ability  to  help  yourself  and  to 
cooperate  with  others  in  taking  care  of 
your  personal  needs  and  safety;  to 
respond  appropriately  to  authority  and 
school  rules;  to  manifest  a  sense  of 
responsibility  for  yourself  ard  respect 
for  others;  to  adept  to  your  environment; 
and  to  learn  new  skills; 

(6)  Concentration,  persistence,  and 
pace,  e.g.,  your  ability  to  engage  in  an 
activity,  such  as  playing  or  raading,  and 
to  sustain  the  ac  ivity  for  a  period  of 
time  and  at  a  pa(»  appropriete  to  your 
age. 

(i)  Young  adolescents  (age  12  to 
attainment  of  age  16).  Child'^n  in  this 
age  group  are  evaluated  in  an 
individualized  f  onctional  assessment  in 
terms  of  five  functional  domains  and  an 
area  of  behavior  important  to  young 
adolescents. 

(1)  Cognitive  :\inction,  e.g  ,  your 
ability  to  progress  in  applying  the  skills 
involved  in  reac  ing,  writing,  and 
mathematics;  yc  ur  conceptual  growth, 
reasoning  and  problem-solving  abilities; 

(2)  Communicative  function  (includes 
speech  and  language),  e.g.,  your  ability 
to  communicate  pragmatically  (i.e.,  to 
meet  your  need:;)  and  to  converse 
spontaneously  ( nd  interactively, 
expressing  com  }lex  thoughts  with 
increasing  voca  lulary  in  all 
oommimication  environmerts  (e.g., 
home,  classroom,  playground,  extra- 
curricular activ  ties,  job)  and  with  all 


communication  partners  (e.g.,  parents  or 
caregivers,  siblings,  peers,  school 
classes,  teachers,  other  authority 
figures); 

(3)  Motor  function  (includes  gross  and 
fine  motor  skills),  e.g.,  your  ability  to 
engage  in  the  physical  activities 
involved  in  physical  education,  sports, 
and  social  events  appropriate  to  yoiu* 
age; 

(4)  Social  function,  e.g.,  your  ability  to 
initiate  and  develop  friendships,  to 
relate  appropriately  to  individual  peers 
and  adults  and  to  peer  and  adult  groups, 
and  to  reconcile  conflicts  between 
yourself  and  peers  or  family  members  or 
other  adults  outside  your  family; 

(5)  Personal/behavioral  function,  e.g., 
your  ability  to  help  yourself  in  taking 
care  of  your  personal  needs  and  safety, 
to  respond  appropriately  to  authority 
and  school  rules,  to  manifest  a  sense  of 
responsibility  for  yourself  and  respect 
for  others;  to  adapt  to  your  environment; 
and  to  learn  new  skills; 

(6)  Concentration,  persistence,  and 
pace,  e.g.,  your  ability  to  engage  in  an 
activity,  such  as  studying  or  practicing 
a  sport,  and  to  sustain  the  activity  for  a 
period  of  time  and  at  a  pace  appropriate 
to  your  age. 

(j)  Older  adolescents  (age  16  to 
attainment  of  age  18).  (1)  Descriptive 
information  about  your  activities  of 
daily  living  will  tell  us  about  the  nature 
and  age-appropriateness  of  your 
activities  with  respect  to  your  cognitive 
functioning,  communicative 
functioning,  motor  functioning,  social 
functioning,  personal/behavioral 
functioning,  and  your  concentration, 
persistence,  and  pace  in  school  or  work- 
related  activities.  (See  416.924d(i)  (1) 
through  (6)  for  a  description  of  these 
domains  and  behaviors.) 

(2)  As  you  approach  adulthood  (i.e., 
beginning  at  about  age  16),  we  will 
consider  some  of  your  school  activities 
as  evidence  of  your  ability  to  function 
in  a  job  setting.  For  example,  we  will 
consider  your  ability  to  understand, 
carry  out,  and  remember  simple 
instructions  and  work-like  procedures 
in  the  classroom  as  evidence  of  your 
ability  to  do  these  things  in  a  job.  We 
will  consider  your  ability  to 
commimicate  spontaneously, 
interactively,  and  age-appropriately  in 
the  classroom  as  evidence  of  your 
ability  to  do  this  in  a  job.  We  will 
consider  your  ability  to  maintain 
attention  for  extended  periods  of  time 
and  to  sustain  an  ordinary  daily  routine 
without  special  supervision  as  evidence 
of  your  ability  to  do  these  things  in  a 
job.  We  will  consider  your  ability  to 
deal  with  authority  figures  and  to  follow 
directions  in  school,  responding 
appropriately  to  correction  or  criticism. 
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as  evidence  of  your  ability  to  deal  with 
supervision  on  a  job.  We  will  consider 
your  ability  to  interact  with  peers  in 
school,  school-related  activities,  and 
other  age-appropriate  environments  as 
evidence  of  your  ability  to  relate  to  co- 
workers in  a  job.  We  will  consider  your 
ability  to  regulate  your  mood  and 
behavior  in  various  school  settings  as 
evidence  of  your  ability  to  deal  with 
change  in  a  work  setting.  We  will 
consider  your  ability  to  engage  in 
physical  activities  both  in  and  out  of 
school  as  evidence  of  your  ability  to 
perform  the  physical  demands  of  work. 
We  will  also  consider  whether  you  have 
acquired  any  skills  from  specific 
vocational  education  and  whether  you 
have  pursued  any  part-time  or  stay-in- 
school  employment. 

(3)  If  you  are  working  or  have  worked, 
we  will  evaluate  such  things  as:  The 
physical  activities  in  which  you  are 
engaged  on  the  job;  the  regularity  and 
punctuality  of  your  attendance:  your 
ability  to  follow  directions  and  deal 
with  supervisors;  and  your  ability  to 
work  independently  and  to  deal  with 
others  in  your  job. 

11.  Section  416.924e  is  revised  to  read 
as  follows: 

§  41 6.924*    Guid«tin««  for  determining 
disability  using  the  individualized  functional 
■sssssm«nt 

(a)  General.  The  guidelines  in  this 
section  are  provided  as  a  framework  for 
deciding  whether  a  child  who  has  a 
severe  impairment(s)  that  does  not  meet 
or  equal  the  listings  nevertheless  has  an 
impairment(s)  that  is  of  comparable 
severity  to  one  that  would  disable  an 
adult,  and  is,  therefore,  disabled.  The 
guidelines  illustrate  a  level  of 
impairment  severity  that  is  generally, 
though  not  invariably,  sufficient  to 
estabUsh  comparable  severity;  i.e..  to 
establish  that  there  is  an  impairment  or 
combination  of  impairments  that 
substantially  reduces  your  ability  to 
function  independently,  appropriately, 
and  effectively  in  an  age-appropriate 
manner.  The  examples  in  this  section 
are  only  guidelines  to  illustrate  severity 
and  are  not  all-inclusive  rules.  The 
determination  of  your  claim  is  based  on 
all  relevant  evidence  in  the  case  record, 
using  the  principles  and  guidance  in 
§§  416.924  through  416.924d  on  a  case- 
by-case  basis. 

(b)  How  we  describe  functional 
limitations.  The  terms  used  in  this 
section  to  describe  functional  severity  of 
both  physical  and  mental  impairments 
employ  as  a  frame  of  reference  the 
terminology  and  definitions  in  the 
childhood  mental  listings  in  112.00  of 
the  Listing  of  Impairments  in  appendix 

1  to  subpart  P  of  part  404  of  this 


chapter.  Hence,  the  examples  of 
"moderate"  and  other  limitations  are 
derived  from  a  comparison  with  the 
"marked"  levels  of  functional  limitation 
in  the  listings.  As  in  those  listings, 
"marked"  and  "moderate"  are  not  the 
number  of  activities  or  functions  which 
are  restricted,  but  the  overall  degree  of 
restriction  or  combination  of  restrictions 
in  a  domain  or  behavior.  A  marked  or 
moderate  limitation  may  arise  when 
several  activities  or  functions  in  a 
domain  or  behavior  are  impaired,  or 
even  when  only  one  is  impaired. 

(1)  If  you  are  a  younger  child,  from 
birth  to  the  attainment  of  age  3.  your 
functional  limitations  will  generally  be 
described  in  the  examples  in  terms  of  a 
developmental  delay,  or  the  fraction  or 
percentage  of  your  chronological  age 
that  represents  the  levels  of  your 
functioning;  e.g..  three- fourths  of 
chronological  age.  If  you  are  functioning 
in  one  of  the  domains  or  behaviors 
described  for  your  age  in  §  416.924d  at 
more  than  one-half,  but  not  more  than 
two-thirds,  of  your  chronological  age. 
you  are  said  to  have  a  marked 
impairment  in  that  domain  or  behavior. 
If  you  are  functioning  in  one  of  the 
domains  or  behaviors  described  for  your 
age  in  §  416.924d  at  more  than  two- 
thirds,  but  not  more  than  three-fourths 
of  your  chronological  age,  we  describe 
your  impairment  in  that  domain  or 
behavior  as  moderate. 

(2)  If  you  are  an  older  child  or  young 
adolescent,  from  age  3  to  the  attainment 
of  age  16,  your  impairment(s)  will 
generally  be  described  in  the  examples 
in  terms  of  specific  kinds  of  age- 
appropriate  activities,  functional 
abilities,  or  abnormal  behaviors. 
Although  it  is  sometimes  appropriate  to 
evaluate  severity  in  this  age  group  in  the 
same  terms  as  are  used  in  paragraph 
(b)(1)  of  this  section,  which  describes 
moderate  limitation  of  functioning  in 
terms  of  a  level  that  is  more  than  two- 
thirds  but  not  more  than  three-fourths  of 
a  child's  chronological  age,  the  older  a 
child  becomes,  the  less  precise  are  the 
means  of  determining  this  kind  of 
profile.  The  spectrum  of  limitations  that 
may  constitute  "moderate"  impairment 
in  this  age  group  ranges  from  limitations 
that  may  be  close  to  the  "marked"  level 
in  severity  to  limitations  that  may  be 
close  to  the  "mild"  level  and.  thus, 
considerably  less  limiting.  Use  of  the 
examples  as  guides  in  the  evaluation  of 
older  children  and  young  adolescents, 
therefore,  requires  careful  evaluation 
and  judgment  in  each  individual  case, 
taking  into  account  the  child's  age  (as 
explained  in  §  416.924a)  and  all  other 
relevant  factors  described  in  §§416.924 
through  416.924d. 


(3)  If  you  are  an  older  adolescent. 
aged  16  to  the  attainment  of  age  18, 
functional  limitations  are  generally 
evaluated  in  terms  of  physical  and 
mental  activities  that  are  the  same  as,  or 
similar  to.  activities  of  young  adults. 
Hence,  the  guidance  and  examples  in 
paragraph  (d)  of  this  section  focus  on 
physical  abilities  (exertional  and 
nonexertional)  and  mental  abilities 
associated  with  work  activities,  as 
described  in  §§416.921.  416.945. 
416.967.  416.968,  and  416.969a. 
However,  assessment  of  an  older 
adolescent's  abilities  and  limitations  is 
to  be  made  in  an  age-appropriate 
context,  as  demonstrated  by 
performance  in  school,  work,  and  other 
relevant  settings. 

(c)  How  we  evaluate  children  from 
birth  to  attainment  of  age  16— (1)  Young 
children  (birth  to  attainment  of  age  3). 
If  you  are  a  newborn  or  young  infant 
(birth  to  the  attainment  of  age  1).  we 
evaluate  the  severity  of  your 
impairment(s)  with  respect  to  four 
developmental  domains  (cognitive, 
communicative,  motor,  and  social 
development)  and  your  responsiveness 
to  stimuli.  If  you  are  an  older  infant  or 
toddler  (age  1  to  the  attainment  of  age 
3).  we  evaluate  the  severity  of  your 
impairment(s)  with  respect  to  five 
developmental  domains  (cognitive, 
communicative,  motor,  social,  and 
personal/behavioral  development).  (See 
§  416.924d(e)  and  (f)  for  descriptions  of 
the  domains  and  behaviors  appropriate 
to  each  age  group.)  Our  evaluation  of 
severity  is  based  on  comparison  with 
the  descriptors  of  functional  severity  in 
Listings  112.02-112.12  for  childhood 
mental  disorders:  If  you  achieve 
development  of  only  one-half  or  less  of 
your  chronological  age  in  a  single 
domain,  or  of  only  two-thirds  or  less  of 
your  chronological  age  in  two  domains, 
your  limitations  are  at  listing-level 
severity.  Examples  of  when  we  will 
generally  find  comparable  severity  (as 
defined  in  paragraph  (a)  of  this  section) 
and,  thus,  find  you  disabled  include  the 
following  situations  described  in 
paragraphs  (c)(1)  (i)  through  (ii)  of  this 
section.  However,  the  guidance 
provided  by  these  examples  for 
evaluating  young  children  is  not 
intended  to  be  a  standard  by  which  all 
cases  must  be  judged.  Each  case  must  be 
evaluated  on  its  own  merits  using  the 
principles  and  guidelines  of  all  the 
regulations  addressing  childhood 
disability. 

(i)  You  are  functioning  in  one  domain 
(e.g.,  motor  development)  at  a  level  that 
is  more  than  one-half,  but  not  more  than 
two-thirds  of  the  normal  age-appropriate 
level  for  a  child  your  age  and  you  are 
functioning  in  another  domain  (e.g.. 


Federal  Register  /  Vol.  58.  No.  173  /  Thursday.  Seplember  9,  1993  /  Rules  and  Regulations    47585 


communicative)  at  a  level  that  is  more 
than  two-thirds  but  not  more  than  three- 
fourths  of  the  normal  age-appropriate 
level  for  a  child  your  ape;  or 

(ii)  You  are  functioning  in  three 
domains  (e.g.,  cognitive,  motor,  and 
social  development)  at  a  level  that  is 
more  than  two-thirds,  but  not  more  than 
three-fourths  of  the  normal  age- 
appropriate  level  for  a  child  your  age. 

(2)  Older  children  and  young 
adolescents,  age  3  to  attainment  of  age 
16.  If  you  are  in  this  age  group,  we 
evaluate  the  severity  of  your 
impairment(s)  with  respect  to  five 
functional  domains  (cognitive, 
communicative,  motor,  social,  and 
personal/behavioral  function),  and  your 
concentration,  persistence,  and  pace  in 
the  completion  of  age-appropriate  tasks. 
(See  §416.924d(g)  through  (i)  for 
descriptions  of  the  domains  and 
behaviors  appropriate  to  this  age  group.) 
The  level  of  severity  illustrating  the 
term  "moderate."  and  the  overall  level 
of  disability  at  less  than  the  listing  level, 
are  based  on  comparison  with  the 
listing-level  requirement  for  marked 
impairment  in  two  domains,  as 
described  in  112.00C  of  the  Listing  of 
Impairments  in  appendix  1  of  subpart  P 
of  part  404  of  this  chapter.  In  the  case 
of  preschoolers  (age  3  to  the  attainment 
of  age  6).  it  may  be  appropriate  to 
evaluate  the  level  of  severity  in  terms  of 
developmental  age,  as  in  younger 
children.  Examples  of  when  we  will 
generally  find  comparable  severity  (as 
defined  in  paragraph  (a)  of  this  section) 
and,  thus,  find  you  disabled  include  the 
following  situations  described  in 
paragraphs  (c)(2)  (i)  through  (ii)  of  this 
section.  However,  the  guidance 
provided  by  these  examples  for 
evaluating  older  children  and  young 
adolescents  is  not  intended  to  be  a 
standard  by  which  all  cases  must  be 
judged.  Each  case  must  be  evaluated  on 
its  own  merits  using  the  principles  and 
guidelines  of  all  the  regulations 
addressing  childhood  disability. 

(i)  You  are  functioning  at  the  marked 
level  in  one  domain  or  behavior  (e.g.,  in 
the  domain  of  social  functioning,  you 
are  generally  unable  to  maintain  age- 
appropriate  relationships  with  peers 
and  adults,  with  frequent  serious 
conflicts  with  your  family,  classmates, 
and  teachers;  or  in  the  domain  of  motor 
functioning,  your  range  of  motion  in 
your  elbows,  wrists,  and  fingers  is 
limited  by  less  than  50  percent  and  you 
have  difficulty  writing,  typing,  picking 
up  and  handling  small  objects,  carrying, 
reaching,  and  engaging  in  physical 
activities  which  rely  heavily  on  the  use 
of  the  upper  extremities),  and  you  are 
functioning  at  the  moderate  level  in 
another  domain  or  behavior  (e.g.,  in  the 


domain  of  personal/behavioral 
functioning,  you  are  frequertly  unable 
to  perform  self-care  activities 
independently);  or 

(ii)  You  are  hinctioning  at  the 
moderate  level  in  three  areas  (e.g.,  in  the 
domain  of  cognitive  functioning,  you 
have  a  valid  hill  scale  IQ  of  74;  in  the 
domain  of  social  functioning  you  have 
limited  age-appropriate  relationships 
with  peers  and  adults,  with  occasional 
serious  conflicts  with  family, 
classmates,  teachers,  and  others;  and 
with  respect  to  the  behavior  of 
concentration,  persistence  md  pace, 
you  are  frequently  unable  to  complete 
age-appropriate  complex  tasks,  and 
occasionally  unable  to  perform  simple 
age-appropriate  tasks  adeo' lately). 

(d)  How  we  e/aluate  olatT 
adolescents,  f rem  age  16  tc  attainment 
of  age  18 — (1)  General.  As  we  explain  in 
§416.924d(j),  children  aged  16  to  18  are 
closely  approaching  adultl  ood  and  can 
be  evaluated  in  terms  that  are  the  same 
as,  or  similar  to,  those  used  for  the 
evaluation  of  the  youngest  adults. 
Children  in  this  age  range  who  do  not 
have  impairment-related  1  mitations  are 
ordinarily  expected  to  be  i  ble  to  do  the 
kinds  of  physical  and  menial  activities 
expected  of  individuals  wio  are  at  least 
18  years  old. 

(i)  The  discu.ssions  in  this  section  are 
predicated  on  t  le  foregoing  principles. 
They  describe  limitations  jf  physical 
and  mental  functions  that  are  associated 
with,  or  related  to.  functions  in  the 
workplace,  as  demonstrated  by  a  child's 
performance  of  age-appropriate 
activities  in  age-appropria  e  context, 
such  as  school,  part-time  cr  full-time 
work,  vocational  program5^,  and 
organized  activ  ties.  (Seeelso 
§416.924d(j).) 

(ii)  As  in  the  3xamples  for  younger 
children,  the  guidance  for  evaluating 
older  adolescents  is  not  in  ended  to  be 
a  standard  by  which  all  ca.es  must  be 
judged.  Each  case  must  be  evaluated  on 
its  own  merits  using  the  principles  and 
guidelines  of  ali  of  the  regvilations 
addressing  chil  ihood  disa  lility. 

(2)  Mental  fu. lotions.  Bared  on  the 
profile  of  your  activities  ai  d  functioning 
in  the  relevant  domains  and  behavior  of 
cognition,  communication  social 
functioning,  pe-sonal/behc  vioral 
functioning,  an  d  your  cone  entration, 
persistence,  and  pace  in  age-appropriate 
activities,  we  will  consider  your  mental 
capacities  to  perform  on  a  sustained 
basis  (i.e.,  8  hours  a  day,  5  days  a  week) 
the  general  kinds  of  menta  activities 
that  we  evaluate  for  adults  We  will 
consider  such  tilings  as  yo  ir  ability  to 
understand,  carry  out,  and  remember 
simple  instructions;  to  maintain 
attention  for  exi  ended  periods  of  time; 

• 


to  use  judgment;  to  make  simple 
decisions;  to  take  necessary  safety 
precautions;  to  respond  appropriately  to 
supervision  and  peers  (e.g.,  by  being 
able  to  accept  instructions  and  criticism, 
by  not  requiring  special  supervision, 
and  by  not  being  unduly  distracted  by 
your  peers  or  unduly  distracting  to  them 
in  a  school  or  work  setting):  and  dealing 
with  changes  in  your  routine  school  or 
work  setting.  (See  also,  §  416.924d(i).) 

(3)  Physical  functions.  Based  on  the 
profile  of  your  activities  in  the  relevant 
domain  of  motor  functioning,  and  your 
concentration,  persistence,  and  pace  in 
age-appropriate  activities,  we  will 
consider  your  physical  capacity  to 
perform  on  a  sustained  basis  (i.e.,  8 
hours  a  day,  5  days  a  week)  the  types 
and  ranges  of  exertional  and 
nonexertional  activities  that  we  evaluate 
for  adults;  e.g.,  sitting,  standing, 
walking,  lifting,  carrying,  pushing, 
pulling,  reaching,  handling, 
manipulating,  seeing,  hearing,  and 
speaking.  (See  also,  §416.924d(j).) 

(4)  Evaluation.  If  an  individualized 
functional  assessment  shows  that  you 
experience  a  substantial  'oss  or  deficit 
of  capacity  to  perform  the  age- 
appropriate  mental  or  physical  activities 
described,  we  will  find  that  your 
impairment(s)  seriously  interferes  with 
your  ability  to  function  independently, 
appropriately,  and  effectively  in  an  age- 
appropriate  manner,  and  that  it  has 
substantially  reduced  your  ability  to 
acquire  the  skills  needed  to  assume 
roles  reasonably  expected  of  adults. 
Therefore,  we  will  conclude  that  you 
have  an  impairment(s)  that  is 
comparable  in  severity  to  an  impairment 
that  would  disable  an  adult,  and  that 
you  are  disabled. 

(i)  The  term  "substantial  loss  or 
deficit"  is  not  a  precise  number, 
percentage,  or  quantitative  measure, 

(ii)  Substantial  loss  or  deficit  means 
that  you  are  unable  to  meet  the  basic 
physical  demands  of  at  least  sedentary 
work  (as  defined  in  §  416.967(a));  or  you 
are  unable  to  meet  the  basic  mental 
demands  of  at  least  unskilled  work  (as 
defined  in  §  416.968(a));  or  that  you 
have  an  impairment(s)  that  would 
severely  limit  the  potential  occupational 
base  of  a  person  age  18  through  45  and 
that  would  justify  a  finding  of  inability 
to  perform  other  work  even  for  a  person 
with  favorable  age,  education,  and  work 
experience  (see  §§416.969.  416.969a, 
and  Appendix  2  to  subpart  P  of  part  404 
of  this  chapter). 

12.  Section  416.926a  is  amended  by 
revising  paragraphs  {b)(3),  (c),  and  (d)  to 
read  as  follows: 

§  41 6.926a    Equivalenc*  for  children. 

•        •        •        •        • 
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(b)  How  we  determine  the  equivalence 
of  impairments  for  children.  *  *  * 

(3)  If  we  cannot  find  equivalence 
under  either  of  the  foregoing  provisions, 
we  will  assess  the  overall  functional 
limitations  that  result  from  your 
impainnent(s).  i.e..  what  you  cannot  do 
because  of  your  impairment(s).  If  you 
have  more  than  one  impairment,  we 
will  consider  the  combined  effects  of  all 
your  impairments  on  your  overall 
functioning.  We  will  compare  the 
functional  limitations(s)  resulting  from 
your  impairment(s)  with  the  functional 
consequences  of  any  listed  impairment 
which  includes  the  same  functional 
limitations;  the  listing  we  choo.se  for 
comparison  need  not  be  medically 
related  to  your  impairmenl(s).  If  the 
functional  limitation(s)  resulting  from 
your  irapairment(s)  is  the  same  as  the 
disabling  functional  consequences  of  a 
listed  impairment,  we  will  find  that 
your  impairment(s)  is  equivalent  to  that 
listed  impairment.  When  we  make  a 
determination  or  decision  using  this 
rule,  the  primary  focus  will  be  on  the 
disabling  consequences  of  your 
impairment(s],  as  long  as  there  is  a 
direct,  medically  determinable  cause  for 
these  consequences. 

(c)  Responsibility  for  determining 
equivalence.  In  cases  where  the  State 
agency  or  other  designee  of  the 
Secretary  makes  the  initial  or 
reconsideration  disability 
determination,  a  State  agency  staff 
medical  or  psychological  consultant  or 
other  designee  of  the  Secretary  (see 
§416.1016)  has  the  overall 
responsibility  for  determining 
equivalence.  For  cases  in  the  disability 
hearing  process,  the  responsibility  for 
determining  equivalence  rests  with 
either  the  disability  hearing  officer  or,  if 
the  disabihty  hearing  officer's 
reconsidered  determination  is  changed 
under  §  416.1418,  with  the  Associate 
Commissioner  for  Disability  or  his  or 
■her  delegate.  For  cases  at  the 
Administrative  Law  Judge  or  Appeals 
Council  level,  the  responsibility  for 
deciding  equivalence  rests  with  the 
Administrative  Law  Judge  or  Appeals 
Council. 

(d)  Examples  of  impairments  of 
children  that  are  functionally  equivalent 
to  the  listing.  The  following  are  some 
examples  of  consequences  of 
impairments  that  are  functionally 
equivalent  to  listed  impairments.  The 
consequencps  of  eacii  child's 
impairment(s)  must  be  assessed  to 
determine  whether  they  are  functionally 
equivalent  to  those  of  a  listed 
impairment.  Findings  of  equivalence 
based  on  the  disabling  functional 
consequences  of  a  child's  impairment(s) 
should  not  be  limited  to  the  examples 


below,  because  these  examples  do  not 
describe  all  the  possible  effects  of 
impairments  that  might  be  found  to  be 
equivalent  to  a  listed  impairment.  As 
with  any  disabling  impairment,  the 
duration  requirement  must  also  be  met 
(see  §§  416,909  and  416.924(a)). 

(1)  Documented  need  for  major  organ 
transplant  (e.g.,  heart,  liver). 

(2)  Any  condition  that  is  disabling  at 
the  time  of  onset,  requiring  a  series  of 
staged  surgical  procedures  within  12 
months  after  onset  as  a  life-saving 
measure  or  for  salvage  or  restoration  of 
function,  and  such  major  function  is  not 
restored  or  is  not  expected  to  be  restored 
within  12  months  after  onset  of  the 
condition. 

(3)  Frequent  need  for  a  life-sustaining 
device  (e.g.,  mechanical  ventilation],  at 
home  or  elsewhere. 

(4)  Marked  inabihty  to  stand  and 
walk;  e.g.,  ambulation  possible  only 
with  obligatory  bilateral  upper  limb 
assistance. 

(5)  Any  physical  impainnent(s)  or 
combination  of  physical  and  mental 
impairments  causing  marked  restriction 
of  age-appropriate  activities  of  daily 
living  and  marked  difficulties  in 
maintaining  age-appropriate  social 
functioning. 

(6)  Any  physical  impairment(s)  or 
combination  of  physical  and  mental 
impairments  causing  complete  inability 
to  function  independently  outside  the 
area  of  one's  home  within  age- 
appropriate  norms. 

(7)  Requirement  for  24-hour-a-day 
supervision  for  medical  or  behavioral 
reasons. 

(8)  Infants  weighing  less  than  1200 
grams  at  birth,  until  attainment  of  1  year 
of  age. 

(9)  Infants  weighing  at  least  1200  but 
less  than  2000  grams  at  birth,  and  who 
are  small  for  gestational  age,  until 
attainment  of  1  year  of  age.  [Small  for 
gestational  age  means  a  birth  weight 
that  is  at  or  more  than  2  standard 
deviations  below  the  mean  or  that  is 
below  the  3rd  growth  percentile.) 

(10)  In  an  infant  who  has  not  attained 
age  1  year,  any  physical  impairment(s) 
or  combination  of  physical  and  mental 
impairments  that  satisfies  the 
reouirements  of  Listing  112.12. 

(11)  Major  congenital  organ 
dysfunction  (e.g.,  congenital  heart 
disease)  which  could  be  expected  to 
result  in  death  within  the  first  year  of 
life  without  surgical  correction,  and  the 
impairment  is  expected  to  be  disabling 
(because  of  residual  impairment 
following  surgery,  or  the  recovery  time 
required,  or  both)  until  attainment  of  1 
year  of  age. 

(12)  Tracheostomy  or  gastrostomy  in  a 
child  who  has  not  attained  age  3. 


13.  Section  416.928  is  amended  by 
revising  paragraph  (a)  to  read  as  follows: 

f  41 6.928    Symptoms,  sign*,  and 
laboratory  findings. 

•  •         •         •         • 

(a)  Symptoms  are  your  own 
description  of  your  physical  or  mental 
impairment.  If  you  are  a  child  under  age 
18  and  are  unable  to  adequately 
describe  your  symptom(s),  we  will 
accept  as  a  statement  of  this  8ymptom(s) 
the  description  given  by  the  person  who 
is  most  familiar  with  you,  such  as  a 
parent,  other  relative,  or  guardian.  Your 
statements  (or  those  of  another  person) 
alone,  however,  are  not  enough  to 
establish  that  there  is  a  physical  or 
mental  impairment. 

•  *        •        •        • 

14.  Section  416.994a  is  amended  by 
revising  the  first  sentence  and  the 
parenthetical  cross-reference  of 
paragraph  (b)(5),  paragraph  (d)(2),  the 
third  sentence  and  the  parenthetical 
cross-reference  in  paragraph  (0(1).  and 
the  .second  sentence  and  parenthetical 
cross-reference  of  paragraph  (f)(2)  to 
read  as  follows; 

§416.994a    How  we  will  decide  wt^ether 
your  disability  continues  or  ends,  disabled 
children. 

•  •         *         •         • 

(b)*  •  • 

(5)  Are  you  currently  disabled?  In 
connection  with  our  determination  that 
there  has  been  medical  improvement  in 
your  impairment(s)  related  to  the  ability 
to  work,  or  if  one  of  the  first  group  of 
exceptions  applies,  and  you  have  a 
severe  impairment  or  combination  of 
impairments,  we  will  do  an 
individualized  functional  assessment  of 
the  impact  of  your  impainnent(s)  on 
your  overall  ability  to  function 
independently,  appropriately,  and 
effectively  in  an  age-appropriate 
manner.  (See  §§416.924d  and 
416.924e.) 

•  •        •        •        • 

(d)*  •  • 

(2)  Previous  decision  based  on  an 
individualized  functional  assessment.  If 
our  most  recent  favorable  decision  was 
based  on  an  individualized  functional 
assessment,  we  will  do  a  new 
individualized  functional  assessment 
based  on  the  previously  existing 
impairments.  However,  the  new 
individualized  functional  assessment 
will  take  into  consideration  any  current 
medical  findings  or  functional 
limitations  related  to  the  previously 
existing  impairments,  and  will  be  based 
on  those  functions  that  are  appropriate 
to  your  current  age. 


(0 
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(1)  *  *  *  This  decision  will  be  based 
on  new  medical  evidence  and  a  new 
individualized  functional  assessment. 
(See§§416.924dand416.924e.)*  *  * 

(2)  Substantial  evidence  shows  that 
you  have  undergone  vocational  therapy 
(related  to  your  abiUty  to  work).  •  •  • 
This  decision  will  be  based  on 
substantial  evidence  which  includes 
new  medical  evidence  and  a  hew 
individuaUzed  functional  assessment. 
(See  §§  416.924d  and  416.924e.)  *  *  • 


For  the  reasons  set  out  in  the 
preamble,  part  416,  Subpart  J,  chapter  m 


of  title  20.  Code  of  Federal  Regulations, 
is  amended  as  set  forth  bebw. 

1.  The  authority  citation  for  Subpart 
J  continues  to  r^ad  as  follows: 

Subpart  J — Determinatlor  t  of 
Disability 

Authority:  Seer..  1102, 1614. 1631,  and 
1633  of  the  Social  Security  Act:  42  U.S.C 
1302. 1382c,  138:3.  and  1383b 

2.  Section  413.1015  is  amended  by 
redesignating  paragraphs  (e),  (f),  and  (g) 
as  paragraphs  ( T  (g),  and  { \).  and  by 
adding  a  new  paragraph  (e  to  read  as 
follows: 


1416.1015    Making  disability 
determinations. 

(e)  In  making  a  determination  under 
title  XVI  with  respect  to  the  disabiUty  of 
a  child  to  whom  paragraph  (d)  of  this 
section  does  not  apply,  we  will  make 
reasonable  efforts  to  ensure  that  a 
qualified  pediatrician  or  other 
individual  who  specializes  in  a  field  of 
medicine  appropriate  to  the  child's 
impairment(s)  evaluates  the  case  of  the 
child. 


[FR  Doc.  93-21600  Filed  9-6-93;  8:45  am] 
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DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Administration  for  Children  and 

Families 

[Program  Announcement  No.  93612-941] 

Administration  for  Native  Americans: 
Availability  of  Financial  Assistance 

AGENCY:  Administration  for  Native 
Americans  (ANA).  Administration  for 
Children  and  Families.  (ACF),  HHS. 
ACTION:  Announcement  of  availability  of 
competitive  financial  assistance  for 
American  Indian.  Native  Hawaiian. 
Alaskan  Natives  and  Native  American 
Pacific  Islanders  for  social  and 
economic  development  projects. 

SUMMARY:  The  Administration  for 
Native  Americans  (ANA)  announces  the 
anticipated  availability  of  fiscal  year 
1994  funds  for  social  and  economic 
development  projects.  Financial 
assistance  provided  by  ANA  is  designed 
to  promote  the  goal  of  self-sufficiency 
for  Native  American  tribes  and 
organizations  through  support  of  locally 
determined  social  and  economic 
development  strategies  (SEDS)  and  the 
strengthening  of  local  governance 
capabilities. 

DATES:  The  closing  dates  for  submission 
of  applications  are  October  22. 1993, 
February  11.  1994.  and  May  20.  1994. 
FOR  FURTHER  INFORMATION  CONTACT: 
Lucille  Dawson  (202)  690-6034  or  Hank 
Aguirre,  (202)  690-6439,  Department  of 
Health  and  Human  Services, 
Administration  for  Children  and 
Famihes,  Administration  for  Native 
Americans,  200  Independence  Avenue, 
SW..  349F,  Washington,  DC  20201- 
0001. 

SUPPLEMENTARY  INFORMATION: 

A.  Introduction  and  Purpose 

The  purpose  of  this  program 
announcement  is  to  announce  the 
anticipated  availability  of  fiscal  year 
1994  financial  assistance  to  promote  the 
goal  of  social  and  economic  self- 
sufficiency  for  American  Indians, 
Alaskan  Natives,  Native  Hawaiians,  and 
Native  American  Pacific  Islanders 
through  projects  that  advance  locally 
developed  social  and  economic 
development  (SEDS)  strategies.  Funds 
will  be  awarded  under  section  803(a)  of 
the  Native  American  Programs  Act  of 
1974,  as  amended.  Public  Law  93-644, 
88  Stat,  2324.  42  U.S.C.  2991b  for  local 
governance  and  social  and  economic 
development  projects. 

Proposed  projects  will  be  reviewed  on 
a  competitive  basis  against  the 
evaluation  criteria  in  this 
announcement. 


The  Administration  for  Native 
Americans  believes  that  responsibility 
for  achieving  self-sufficiency  rests  with 
the  governing  bodies  of  Indian  tribes, 
Alaska  Native  villages,  and  in  the 
leadership  of  Native  American  groups. 
Progress  toward  the  goal  of  self- 
sufficiency  requires  active  development 
with  regard  to  the  strengthening  of 
governmental  responsibilities,  economic 
progress,  and  improvement  of  social 
systems  which  protect  and  enhance  the 
health  and  economic  well-being  of 
individuals,  families  and  communities. 
Progress  toward  self-sufficiency  is  based 
on  the  community's  ability  to  develop  a 
social  and  economic  development 
strategy  and  to  plan,  organize,  and 
direct  resources  in  a  comprehensive 
manner  to  achieve  the  community's 
long-range  goals.  A  Native  American 
community  is  self-sufficient  when  it  can 
generate  and  control  the  resources 
which  are  necessary  to  meet  the  needs 
of  its  members  and  to  meet  its  own 
social  and  economic  goals. 

The  Administration  for  Native 
Americans  bases  its  program  and  policy 
on  three  interrelated  goals: 

(1)  Governance:  To  assist  tribal  and 
village  governments.  Native  American 
institutions,  and  local  leadership  to 
exercise  local  control  and  decision- 
making over  their  resources. 

(2)  Economic  Development:  To  foster 
the  development  of  stable,  diversified 
local  economies  and  economic  activities 
which  will  provide  jobs  and  promote 
economic  well-being. 

(3)  Social  Development:  To  support 
local  access  to,  control  of,  and 
coordination  of  services  and  programs 
which  safeguard  the  health  and  well- 
being  of  people,  provide  support 
services  and  training  so  people  can 
work,  and  which  are  essential  to  a 
thriving  and  self-sufficient  community. 

"To  acnieve  these  Federal  agency 
goals,  ANA  supports  tribal  and  village 
governments,  and  other  Native 
American  organizations,  in  their  efforts 
to  develop  and  implement  community- 
based,  long-term  governance,  social  and 
economic  development  strategies 
(SEDS).  These  strategies  must  promote 
the  goal  of  self-sufficiency  in  local 
communities. 

The  ANA  SEDS  approach  supports 
ANA'S  Federal  agency  goals  and  is 
based  on  two  fundamental  principles: 

(1)  The  local  community  and  its 
leadership  are  responsible  for 
determining  goals,  setting  priorities,  and 
planning  and  implementing  programs 
aimed  at  achieving  those  goals.  The 
unique  mix  of  socio-economic,  political, 
and  cultural  factors  in  each  community 
makes  local  self-determination 
necessary.  The  local  community  is  in 


the  best  position  to  apply  its  own 
cultural,  political,  and  socio-economic 
values  to  its  long-term  strategies  and 
programs. 

(2)  Economic,  governance,  and  social 
development  are  interrelated. 
Development  in  one  area  should  be 
balanced  with  development  in  the 
others  to  move  toward  self-sufficiency. 
Consequently,  comprehensive 
development  strategies  should  address 
all  aspects  of  the  governmental, 
economic,  and  social  infrastructures 
needed  to  develop  self-sufficient 
communities. 

The  principles  of  the  SEDS  approach 
discussed  above  assume  these 
definitions  of  important  terms  linked  to 
the  SEDS  process: 

•  "Governmental  infrastructure" 
includes  the  constitutional,  legal,  and 
administrative  development  requisite 
for  independent  governance. 

•  "Economic  infrastructure"  includes 
the  physical,  commercial,  industrial 
and/or  agricultural  components 
necessary  for  a  functioning  local 
economy  which  supports  the  life-style 
embraced  by  the  Native  American 
community. 

•  "Social  infrastructure"  includes 
those  components  through  which  health 
and  economic  well-being  are 
maintained  within  the  community  and 
that  support  governance  and  economic 
goals. 

These  definitions  should  be  kept  in 
mind  as  a  local  SEDS  strategy  is 
developed  as  part  of  the  application  for 
project  funding.  Without  a  careful 
balance  between  governmental, 
economic  and  social  development 
infrastructures,  a  community's 
development  efforts  could  be 
jeopardized. 

For  example,  expansion  of  social 
services,  without  providing 
opportunities  for  employment  and 
economic  development,  could  lead  to 
dependency  on  social  services. 
Conversely,  inadequate  social  support 
services  and  training  could  seriously 
impede  productivity  and  local  economic 
development.  Additionally,  the 
governmental  infrastructures  must  be 
put  in  place  to  support  or  institute 
social  and  economic  development  and 
growth. 

B.  Proposed  Projects  To  Be  Funded 

1.  Geneivl  Considerations 

The  Administration  for  Native 
Americans  assists  eligible  applicants 
(see  section  C  below)  to  undertake  one- 
to  three-year  development  projects  that 
are  a  part  of  long-range  comprehensive 
plans  to  move  toward  social  and 
economic  self-sufficiency.  Applicants 
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must  also  propose  a  concrete,  locally 
determined  strategy  to  carrying  out  a 
proposed  project  and  fundable 
activities.  Local  long-range  planning 
must  consider  the  maximum  use  of  all 
available  resources,  how  these  resources 
will  be  directed  to  development 
opportunities,  and  present  a  strategy  for 
overcoming  the  local  issues  that  hinder 
social  £md  economic  groulh  in  the 
community.  The  Administration  for 
Native  Americans  encourages  applic&nts 
to  design  project  strategies  to  achieve 
their  specific  but  interrelated 
governance,  and  social  and  economic 
objectives  and  to  use  available  human, 
natural,  financial,  and  physical 
resources  to  which  the  applicant  has 
access. 

Non-ANA  resources  should  be 
leveraged  to  strengthen  and  broaden  the 
impact  of  the  proposed  project  in  the 
community.  Project  designs  should 
explain  how  those  parts  of  projects 
which  ANA  does  not  fund  will  be 
financed  through  other  sources.  For 
example,  ANA  does  not  fund 
construction.  Applicants  must  show  the 
relationship  of  non-ANA  funded 
activities  to  those  objectives  and 
activities  that  are  funded  with  ANA 
grant  funds. 

All  projects  funded  by  ANA  must  be 
completed,  or  self-sustaining  or 
supported  with  other  than  ANA  funds  at 
the  end  of  the  project  period. 
"Completed"  means  that  the  project 
ANA  funded  is  finished,  and  the  desired 
result(s)  have  been  attained.  "Self- 
sustaining"  means  that  a  project  will 
continue  without  outside  resources. 
"Supported  by  other  than  ANA  funds" 
means  that  the  project  will  continue 
beyond  the  ANA  project  period,  but 
supported  by  funds  other  than  ANA's. 

2.  Activities  That  Cannot  Be  Funded  by 
ANA 

The  Administration  for  Native 
Americans  does  not  fund  programs 
which  operate  indefinitely  or  require 
ANA  funding  on  a  recurring  basis. 

The  Administration  for  Native 
Americans  does  not  fund  objectives  or 
activities  for  the  core  administration  of 
an  organization.  "Core  administration" 
is  defined  as  funding  for  staff  salaries 
for  those  functions  which  support  the 
organization  as  a  whole,  or  for  purposes 
unrelated  to  the  actual  management  or 
implementation  of  work  conducted 
under  an  ANA  approved  project. 

However,  functions  and  activities  that 
are  clearly  project  related  are  eligible  for 
grant  funding.  For  example,  the 
management  and  administrative 
functions  necessary  to  carry  out  an  ANA 
approved  project  are  not  considered 
"core  administration"  and  are  therefore 


grant  eligible  costs.  Add  tionally,  ANA 
will  fund  the  salaries  of  approved  staff 
for  time  actually  emd  rea>onably  spent 
to  implement  a  funded  /  JMA  project. 

3.  SEDS  Goals  and  Potertial  Activity 
Focus 

This  sub-section  disci  sses  SEDS  goals 
and  the  range  of  f iosslbl<^  activities  that 
are  thought  to  be  consistent  with  each 
of  the  three  SEDS  goals  lelow. 
Applicants  should  define  their  own 
activities,  keeping  in  mind  the  range  of 
options  tha»  encompass  each  goal. 

Social  and  Economic  Development 
Strategies  (SEDS) 

Building  on  developing  the 
foundation  for  strong  lo:al  governance, 
ANA  supports  tribal  and  village 
governments'  and  other  Native 
American  organization? '  corollary  plans 
to  achieve  coordinated  ind  balanced 
development  through  tl  e 
implementation  of  soci;  1  and  economic 
development  strategies  [SEDS).  These 
interrelated  strategies  and  their 
objectives  should  descr  be  in  detail  how 
the  community  coordir  ates  and  directs 
all  resources  (Federal  and  non-Federal) 
toward  locally  determined  priorities, 
and  how  the  community  and  its 
members  are  assisted  ii  v\-ays  that 
promote  greater  economic  and  social 
self-sufficiency.  In  add  tion,  SEDS 
strategies  that  combine  balanced  social 
and  economic  and  govt^mance  goals 
should  address  how  to  obtain 
independent  sources  o  revenue  for  the 
community  or  how  the  venture  supports 
the  long-term  goals. 

Goal  1 :  Governance  Development. 
Effective  governance  i?  a  necessary 
foundation  and  condit  on  for  the  social 
and  economic  development  of  Indian 
tribes,  Alaska  Native  v  llages,  and 
Native  American  groups.  Efforts  to 
achieve  effective  governance  include: 
(1)  Strengthening  the  g^^ovemmental, 
judicial  and/or  administrative 
infrastructures  of  tribal  and  village 
governments;  (2)  increasing  the  ability 
of  tribes,  villages,  and  Native  American 
groups  and  organizatic^ns  to  plan, 
develop,  and  administer  a 
comprehensive  program  to  support 
community  social  and  economic  self- 
sufficiency;  and  (c\]  increasing 
awareness  of  and  3xer::ising  the  legal 
rights  and  benefits  to  which  Native 
Americans  are  entitler,  either  by  virtue 
of  treaties,  the  Fecieral  trust 
relationship,  legislative  authority,  or  as 
citizens  of  a  partic:ulai  state,  or  of  the 
United  States.  Under  its  governance 
development  goal  A>  A  strongly 
encourages  tribal  md  village  councils, 
and  other  governing  bodies,  to 
strengthen  and  streamline  their 


established  administrative  and 
management  procedures  that  influence 
their  institutional  management  systems. 
The  purpose  of  this  capacity  is  to 
develop  and  implement  effective  social 
and  economic  development  strategies 
and  their  comprehensive  community 
long  term  goals  and  to  improve  their 
day-to-day  governmental  management. 
By  improving  governance  and 
management  capabilities,  Indian  Tribes, 
Alaska  Native  villages,  and  Native 
American  groups  can  better  define  and 
achieve  their  goals,  promote  greater 
efficiency,  and  the  effective  use  of  all 
available  resources. 

Applications  in  this  area  are  generally 
under  the  following  categories:  , 

•  Clarification  of  tribal  status; 

•  Federal  or  State  tribal  recognition; 

•  Amendments  to  tribal  constitutions; 
court  procedures  and  functions;  by-laws 
or  codes;  and  council  or  executive 
branch  duties  and  functions;  and, 

•  Improvements  in  administration 
and  management  of  tribes/villages. 

Goal  2:  Economic  Development  is  the 
long-term  mobilization  and  management 
of  economic  resources  to  achieve  a 
diversified  economy.  It  is  characterized 
by  the  effective  and  planned 
distribution  of  economic  resources, 
ser\ices,  and  benefits.  It  also  includes 
the  participation  of  community 
members  in  the  productive  activities 
and  economic  investments  of  the 
community,  and  the  pursuit  of 
economic  interests  through  methods 
that  balance  economic  gain  with  social 
development,  supported  by  an  adequate 
governmental  infrastructure. 

Goa/ 5;  Soc/a/ Deve/op/nenf  is  the 
mobilization  and  management  of 
resources  for  the  social  benefit  of 
community  members.  It  involves  the 
establishment  of  institutions,  systems, 
and  practices  that  contribute  to  the 
social  environment  desired  by  the 
community.  This  includes  the 
development  of,  access  to,  and  local 
control  over,  the  projects  and 
institutions  that  protect  the  health  and 
economic  well-being  of  individuals  and 
families,  and  preserve  the  values, 
language,  and  culture  of  the  community. 

C.  Eligible  Applicants 

1.  Who  Is  Generally  Eligible  To  Apply? 

Current  ANA  grantees  whose  project 
period  terminates  in  fiscal  year  1994 
(October  1,  1993-September  30, 1994) 
are  eligible  to  apply  for  a  grant  award 
under  this  program  announcement.  (The 
Project  Period  is  noted  in  Block  9  of  the 
"Financial  Assistance  Award" 
document). 

Additionally,  provided  they  are  not 
current  ANA  grantees,  the  following 
organizations  are  eligible  to  apply: 


r* 
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•  Federally  recognized  Indian  Tribes; 

•  Consortia  of  Indian  Tribes; 

•  Incorporated  non-Federally 
recognized  Tribes; 

•  Incorporated  nonprofit  multi- 
purpose community-based  Indian 
organizations; 

•  Urban  Indian  Centers; 

•  Public  and  nonprofit  private 
agencies  serving  Native  Hawaiians; 

•  National  or  regional  incorporated 
nonprofit  Native  American 
organizations  with  Native  American 
community-specific  objectives; 

•  Public  and  nonprofit  private 
agencies  serving  native  peoples  ft'om 
Guam.  American  Samoa.  Palau.  or  the 
Commonwealth  of  the  Northern  Mariana 
Islands.  (The  populations  served  may  be 
located  on  these  islands  or  in  the  United 
States); 

•  Alaska  Native  villages  as  defined  in 
the  Alaska  Native  Claims  Settlement  Act 
(ANCSA)  and/or  nonprofit  village 
consortia; 

•  Incorporated  nonprofit  Alaska 
Native  multi-purpose  community-based 
organizations; 

•  Nonprofit  Alaska  Native  Regional 
Associations  in  Alaska  with  village 
specific  projects; 

•  Nonprofit  Native  organizations  in 
Alaska  with  village  specific  projects; 
and 

•  Nonprofit  Alaska  Native 
community  entities  or  tribal  governing 
bodies  (IRA  or  traditional  councils)  as 
recognized  by  the  Bureau  of  Indian 
Affairs. 

2.  Who  Is  Not  Generally  Eligible 

Colleges  and  universities  are  not 
eligible  applicants  unless  they  serve 
Native  Hawaiians  or  the  other  Native 
American  Pacific  Islanders.  Native 
American  Pacific  Islanders  are  defined 
as  American  Samoan  Natives  and 
indigenous  peoples  of  Guam,  the 
Northern  Marianas,  and  Palau. 

This  program  announcement  does  not 
apply  to  current  grantees  with  multi- 
year  projects  that  apply  for  continuation 
funding  for  their  second  or  third  year 
budget  periods. 

3.  Special  Circumstances  for  Alaska 
Native  Organizations 

A  separate  program  announcement  for 
fiscal  year  1994  funding  will  also  be 
published  specifically  for  Alaska  Native 
applicants  (Program  Announcement 
93612-942).  In  Fiscal  Year  1994.  Alaska 
Native  entities  are  eligible  to  submit  an 
application  under  the  special 
announcement  for  Alaska  Native 
Organizations  (93612-942)  or  this 
announcement  (93612-941).  However, 
when  applying  under  either 
ar  nouncement,  Alaskan  Native  entities 


are  limited  to  a  single  application  for 
each  closing  date. 

An  Alaska  Native  applicant  may 
apply  for  the: 

(1)  October  22, 1993  closing  date  of 
Program  Announcement  93612-941; 
and 

(2)  February  11. 1994  closing  date  for 
Program  Announcement  93612-941  OR 
for  Program  Announcement  93612-942; 
and 

(3)  May  20, 1994  closing  date  for 
Program  Announcement  93612-941  OR 
for  Program  Announcement  93612-942. 

D.  Available  Funds 

Approximately  $14  million  of 
financial  assistance  is  anticipated  to  be 
available  under  this  program 
announcement  for  American  Indian, 
Alaska  Native,  Native  Hawaiian,  and 
Native  American  Pacific  Islander 
projects.  This  program  announcement  is 
being  issued  in  anticipation  of  the 
appropriation  of  funds  for  FY  1994,  and 
is  contingent  upon  sufficient  final 
appropriations. 

Each  tribe.  Native  American 
organization,  or  other  eligible  applicant 
can  receive  only  one  grant  award  under 
this  announcement.  The  Administration 
for  Native  Americans  will  accept  only 
one  application  from  any  one  applicant. 
If  an  eligible  applicant  sends  in  two 
applications,  the  one  with  the  earlier 
postmark  will  be  accepted  for  review 
unless  the  applicant  withdraws  the 
earlier  application. 

E.  Multi-Year  Projects 

Applicants  may  apply  for  projects  of 
up  to  36  months  duration.  A  multi-year 
project  is  a  project  on  a  single  theme 
that  requires  more  than  12  months  to 
complete  and  affords  the  applicant  an 
opportunity  to  develop  and  address 
more  complex  and  in-depth  strategies 
than  can  t>e  completed  in  one  year. 
Applicants  are  encouraged  to  develop 
multi-year  projects.  A  multi-year  project 
cannot  be  a  series  of  unrelated 
objectives  with  activities  presented  in 
chronological  order  over  a  two  or  three 
year  period. 

The  budget  period  for  each  multi-year 
project  grant  is  12  months.  The  non- 
competitive funding  for  the  second  and 
third  ypars  is  c^r.tingent  upon  the 
grantee's  satisfactory  progress  in 
achieving  the  objectives  of  the  project, 
according  to  the  approved  Objective 
Work  Plan  (OWP),  the  availability  of 
Federal  funds,  and  compliance  with  the 
applicable  statutory,  regulatory  and 
grant  requirements,  including  timely 
objective  progress  reports  (OPRs). 


F.  Grantee  Share  of  Profect 

Grantees  must  provide  at  least  20 
percent  of  the  total  approved  cost  of  the 
project.  The  total  approved  cost  of  the 
project  is  the  sum  of  the  ACF  share  and 
the  non-Federal  share.  The  non-Federal 
share  may  be  met  by  cash  or  in-kind 
contributions,  although  applicants  are 
encouraged  to  meet  their  match 
requirements  through  cash 
contributions.  Therefore,  a  project 
requesting  $300,000  in  Federal  funds 
(based  on  an  award  of  $100,000  per 
budget  period  for  three  years),  must 
include  a  match  of  at  least  $25,000  (20% 
total  project  cost  per  budget  year).  An 
itemized  budget  detailing  the 
applicant's  non-Federal  share,  and  its 
source,  must  be  included  in  an 
application.  A  request  for  a  waiver  of 
the  non-Federal  share  requirement  may 
be  submitted  in  accordance  with  45  CFR 
1336.50(b)(3)  of  the  Native  American 
Program  Regulations. 

Applications  originating  ft'om 
American  Samoa,  Guam,  Palau,  or  the 
Commonwealth  of  the  Northern  Mariana 
Islands  are  covered  under  section  501(d) 
of  Public  Law  95-134,  as  amended  (48 
U.S.C.  1469a)  under  which  HHS  waives 
any  requirement  for  local  matching 
funds  under  $200,000  (including  in- 
kind  contributions). 

G.  Intergovernmental  Review  of 
Federal  Programs 

This  program  is  not  covered  by 
Executive  Order  12372. 

H.  The  Application  Process 

1.  Availability  of  Application  Forms 

In  order  to  be  considered  for  a  grant 
under  this  program  announcement,  an 
application  must  be  submitted  on  the 
forms  supplied  and  in  the  manner 
prescribed  by  ANA.  The  application  kits 
containing  the  necessary  forms  and 
instructions  may  be  obtained  from: 
Department  of  Health  and  Human 
Services,  Administration  for  Children 
and  Families,  Administration  for  Native 
Americans,  room  348F,  Hubert  H. 
Humphrey  Building.  200  Independence 
Avenue.  S\V.,  Washington,  DC  20201- 

0001,  Attention:  Earldine  Glover.  Phone: 
(202)  690-5781. 

2.  Application  Submission 

One  signed  original,  and  two  copies, 
of  the  grant  application,  including  all 
attachments,  must  be  hand  delivered  or 
mailed  by  the  closing  date  to: 
Department  of  Health  and  Human 
Services,  Administration  for  Children 
and  Families,  Division  of  Discretionary 
Grants,  Room  341F,  Hubert  H. 
Humphrey  Building,  200  Independence 


Avenue.  SW.,  Washington.  DC  20201- 
0001.  Attention:  ANA  93612-941. 

The  application  must  be  signed  by  an 
individual  authorized  (1)  to  act  for  the 
applicant  tribe  or  organization,  and  (2) 
to  assume  thf  applicant's  obligations 
under  the  terms  and  conditions  of  the 
grant  awrard.  including  Native  American 
Program  statutory  and  regulatory 
requirements. 

3.  Application  Consideration 

The  Commissioner  of  the 
Administration  for  Native  Americans 
determines  the  final  action  to  be  taken 
on  each  grant  application  received 
under  this  program  announcement. 

The  following  points  should  be  taken 
into  consideration  by  all  applicants: 

•  Incomplete  applications  and 
applications  that  do  not  conform  to  this 
announcement  will  not  be  accepted  for 
review.  Applicants  will  be  notified  in 
writing  of  any  such  determination  by 
ANA. 

•  Complete  applications  that  conform 
to  all  the  requirements  of  this  program 
announcement  are  subjected  to  a 
competitive  review  and  evaluation 
process  (discussed  in  section  I  below). 
An  independent  review  panel  consisting 
of  reviewers  familiar  with  Native 
American  Tribes,  communities  and 
organizations  evaluates  each  application 
against  the  published  criteria  in  this 
announcement.  The  review  will  result 
in  a  numerical  score  attributed  to  each 
application.  The  results  of  this  review 
assist  the  Commissioner  to  ma,ke  final 
funding  decisions. 

•  The  Commissioner's  funding 
decision  also  takes  into  account  the 
analysis  of  the  application, 
recommendation  and  comments  of  ANA 
staff.  State  and  Federal  agencies  having 
contract  and  grant  performance  related 
information,  and  other  interested 
parties. 

•  The  Commissioner  makes  grant 
^awards  consistent  with  the  purpose  of 

the  Act.  all  relevant  statutory  and 
regulatory  requirements,  this  program 
announcement,  and  the  availability  of 
funds. 

•  After  the  Commissioner  has  made 
decisions  on  all  applications, 
unsuccessful  applicants  are  notified  in 
writing  within  approximately  120  days 
of  the  closing  date.  The  notification  will 
be  accompanied  by  a  critique  including 
recommendations  for  improving  the 
application.  Successful  applicants  are 
notified  through  an  official  Financial 
Assistance  Award  (FAA)  document.  The 
Administration  for  Native  Americans 
staff  cannot  respond  to  requests  for 
information  regarding  funding  decisions 
prior  to  the  official  notification  to  the 
applicants.  The  FAA  will  state  the 


amount  of  Federa.  funds  awarded,  the 
purpose  of  the  grant,  the  terms  and 
conditions  of  the  ptut  award,  the 
effective  date  of  the  award,  the  project 
period,  the  budge  period,  and  the 
amount  of  the  noii-Fcderal  matching 
share  requiremen' . 

I.  Review  Process  an  i  Criteria 

1.  Initial  Application  Review 

Applications  submitted  by  the  closing 
date  and  verified  jy  the  postmark  under 
this  program  anncuncement  will 
undergo  a  pre-review  to  determine  that: 

•  The  applican :  is  eligible  in 
accordance  with  the  ^iligible  Applicants 
Section  of  this  announcement;  and 

•  The  application  narrative,  forms 
and  materials  submit'.ed  are  adequate  to 
allow  the  review  panal  to  undertake  an 
indepth  evaluation.  (\11  required 
materials  and  forns  ere  listed  in  the 
Grant  Application  Checklist  in  the 
Application  Kit). 

2.  Applicants  Rejtcted  for 
Organizational  or  Activities  Ineligibility 

Applicants  who  are  initially  rejected 
from  competitive  sva'uation  because  of 
ineligibility,  may  appeal  an  ANA 
decision  of  applicmt  ineligibility. 
Likewise,  applicants  may  also  appeal  an 
ANA  decision  tha  ar  applicant's 
proposed  activities  are  ineligible  for 
funding  consideratioii.  Section  810(b) 
(42  U.S.C.  2991h)  of  the  Native 
American  Progran  s  /xt  Amendments 
provides  for  an  appeals  process  when 
ANA  determines  tlat  an  organization  or 
activities  are  ineli^ib.e  for  assistance. 
Section  810(b)  (42  U.S.C.  2991h) 
provides  that: 

"•  *  •  (b)  If  an  application  is  rejected  on 
the  grounds  that  the  applicant  is  ineligible  or 
that  activities  propo;  ed  by  the  applicant  are 
ineligible  for  fundin;;,  the  applicant  may 
appeal  to  the  Secrete ry.  not  later  than  30  days 
after  the  date  of  rece  pt  of  notification  of  such 
rejection,  for  a  review  of  the  grounds  for  such 
rejection.  On  appeal  if  :he  Secretary  finds 
that  an  applicant  is  ( lig:ble  or  that  its 
proposed  activities  are  eligible,  such 
eligibility  shall  not  he  effective  until  the  next 
cycle  of  grant  proposals  are  considered  by  the 
Administration  *  •  *" 

When  an  applicmt  or  the  activities 
proposed  by  the  ajiplicant  are  rejected 
as  ineligible,  the  aoplicant  will  be 
advised  of  the  appropriate  appeal 
process. 

3.  Competitive  Review  of  Accepted 
Applications 

Applications  which  pass  the  pre- 
review  will  be  evaiueted  and  rated  by  an 
independent  review  panel  on  the  basis 
of  the  five  evaluation  criteria  listed 
below.  These  crite-ia  are  used  to 
evaluate  the  quality  cf  a  proposed 


project,  and  to  determine  the  likelihood 
of  its  success.  A  proposed  project 
should  reflect  the  purposes  of  ANA 's 
SEDS  policy  and  program  goals 
(described  in  Introduction  and  Program 
Purposes  of  this  announcement), 
include  a  social  and  economic 
development  strategy,  and  address  the 
specific  developmental  steps  toward 
self-sufficiency  that  the  specific  tribe  or 
Native  American  community  is 
undertaking. 

The  five  programmatic  and 
management  criteria  are  closely  related 
to  each  other.  They  are  considered  as  a 
whole  in  judging  the  overall  quality  of 
an  application.  Points  are  awarded  only 
to  applications  which  are  responsive  to 
this  announcement  and  these  criteria. 
The  five  evaluation  criteria  are: 

(1)  Long-Range  Goals  and  Available 
Resources.  (15  points) 

(a)  The  application  explains  how 
specific  social,  governance  and 
economic  long-range  community  goals 
related  to  the  proposed  project  and 
strategy.  It  explains  how  the  community 
intends  to  achieve  these  goals.  It 
documents  the  type  of  involvement  and 
support  of  the  community  in  the 
planning  process  and  implementation  of 
the  proposed  project.  The  goals  are 
described  within  the  context  of  the 
applicant's  comprehensive  community 
social  and  economic  development  plan. 
(Inclusion  of  the  community's  entire 
development  plan  is  not  necessary).  The 
application  has  a  clearly  delineated 
social  and  economic  development 
(SEDS)  strategy. 

(b)  Available  resources  (other  than 
ANA)  which  will  assist,  and  be 
coordinated  with  the  project  are 
described.  These  resources  should  be 
documented  by  letters  or  documents  of 
commitment  of  resources,  not  merely 
letters  of  support.  "Letters  of  support" 
merely  express  another  organization's 
endorsement  of  a  proposed  project. 
Support  letters  are  T\oi  binding 
commitment  letters  or  documents  that 
factually  establish  the  authenticity  of 
other  resources.  Letters  and  other 
documents  of  commitment  are  binding 
in  that  they  specifically  state  the  nature, 
amount  and  conditions  under  which 
another  agency  or  organization  will 
support  a  project  funded  with  ANA 
monies.  For  example,  a  letter  from 
another  Federal  agency  or  foundation 
pledging  a  commitment  of  $200,000  in 
construction  funding  to  complement 
proposed  ANA  funded  pre-construction 
activity  is  evidence  or  a  firm  funding 
commitment.  These  resources  may  be 
human,  natural  or  financial,  and  may 
include  other  Federal  and  non-Federal 
resources  Applicant  statements  that 
additional  funding  will  be  sought  from 
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other  speciHc  sources  is  not  considered 
a  binding  commitment  of  outside 
resources. 

Note:  Applicants  from  the  Native  American 
Pacific  Islands  are  not  required  to  provide  a 
20%  match  for  the  non-Federal  share  if  it  is 
under  $200,000  and  may  not  have  points 
reduced  for  this  policy.  They  are,  however, 
expected  to  coordinate  non-.\NA  resources 
for  the  proposed  project,  as  are  all  of  ANA 
applicants. 

(2)  Organizational  Capabilities  and 
Qualifications.  (10  points) 

(a)  The  management  and 
administrative  structure  of  the  applicant 
is  explained.  Evidence  of  the  applicant's 
ability  to  manage  a  project  of  the 
proposed  scope  is  well  defined.  The 
application  clearly  shows  the  successful 
management  of  prior  or  current  projects 
of  similar  scope  by  the  organization, 
and/or  by  the  individuals  designated  to 
manage  the  project. 

(b)  Position  descriptions  or  resumes  of 
key  personnel,  including  those  of 
consultants,  are  presented.  The  position 
descriptions  and  resumes  relate 
specifically  to  the  staff  proposed  in  the 
Approach  Page  and  in  the  proposed 
Budget  of  the  application.  Position 
descriptions  very  clearly  describe  each 
position  and  its  duties  and  clearly 
related  to  the  personnel  staffing 
required  to  achieve  of  the  project 
objectives.  Resumes  indicate  that  the 
proposed  staff  are  qualified  to  carry  out 
the  project  activities.  Either  the  position 
descriptions  or  the  resumes  set  forth  the 
qualifications  that  the  applicant  believes 
are  necessary  for  overall  quality 
management  of  the  project. 

(3)  Project  Objectives,  Approach  and 
Activities.  (45  points) 

The  application  proposes  specific 
project  objective  work  plans  with 
activities  related  to  the  SEDS  strategy 
and  the  overall  long-term  goals.  The 
objective  work  plan(s)  in  the  application 
include(s)  project  objectives  and 
activities  for  each  budget  period 
proposed  and  demonstrate(s)  that  each 
of  the  objectives  and  its  activities: 

•  Are  measurable  and/or  quantifiable 
in  terms  of  results  or  outcomes; 

•  Are  based  on  the  fully  described 
and  locally  determined  balanced  SEDS 
strategy  narrative  for  governance  or 
social  and  economic  development; 

•  Clearly  relate  to  the  community's 
long-range  goals  which  the  project 
addresses; 

•  Can  be  accomplished  with  the 
available  or  expected  resources  during 
the  proposed  project  period; 

•  Indicate  when  the  objective,  and 
major  activities  under  each  objective, 
will  be  accomplished; 


•  Specify  who  will  conduct  the 
activities  under  each  to  achieve  the 
objective;  and, 

•  Support  a  project  that  will  be 
completed,  self-sustaining,  or  financed 
by  other  than  ANA  funds  at  the  end  of 
the  project  period. 

(4)  Results  or  Benefits  Expected.  (20 
points] 

The  proposed  objectives  will  result  in 
specific,  measurable  outcomes  to  be 
achieved  that  will  clearly  contribute  to 
the  completion  of  the  overall  project 
and  will  help  the  community  meet  its 
goals.  The  specific  information  provided 
in  the  narrative  and  objective  work 
plans  on  expected  results  or  benefits  for 
each  objective  is  the  standard  upon 
which  its  achievement  can  be  evaluated 
at  the  end  of  each  budget  year. 

(5)  Budget.  (10  points) 

There  is  a  detailed  budget  provided 
for  each  budget  period  requested.  The 
budget  is  fully  explained.  It  justifies 
each  line  item  in  the  budget  categories 
in  Section  B  of  the  Budget  Information 
of  the  application,  including  the 
applicant's  non-Federal  share  and  its 
source.  (Applicants  from  the  Native 
American  Pacific  Islands  are  exempt 
from  the  non-Federal  share 
requirement).  Sufficient  cost  and  other 
detail  is  included  and  explained  to 
facilitate  the  determination  of  cost 
allowability  and  the  relevance  of  these 
costs  to  the  proposed  project.  The  funds 
requested  are  appropriate  and  necessary 
for  the  scope  of  the  project.  For  business 
development  projects,  the  proposal 
demonstrates  that  the  expected  return 
on  the  funds  used  to  develop  the  project 
provides  a  reasonable  operating  income 
and  return  within  a  future  specified 
time  frame.  ^ 

|.  Guidance  to  Applicants 

The  following  is  provided  to  assist 
applicants  in  developing  a  competitive 
apphcation. 

(I)  Program  Guidance 

•  The  Administration  for  Native 
Americans  funds  projects  that  present 
the  strongest  prospects  for  fulfilling  a 
community's  governance,  social  or 
economic  development  leading  to  its 
self-sufficiency.  The  Administration  for 
Native  Americans  does  not  fund  on  the 
basis  of  need  alone. 

•  In  discussing  the  goals,  strategy, 
and  problems  being  addressed  in  the 
application,  include  sufficient 
background  and/or  history  of  the 
community  concerning  these  issues 
and/or  progress  to  date,  as  well  as  the 
size  of  the  population  to  be  served.  The 
appropriateness  and  potential  of  the 
proposed  project  in  strengthening  and 
promoting  the  goal  of  the  self- 


sufficiency  of  a  community  will  be 
determined  by  reviewers. 

•  An  application  should  describe  a 
clear  relationship  between  the  proposed 
project,  the  SEDS  strategy,  and  the 
community's  long-range  goals  or  plan. 

•  The  project  application  must  clearly 
identify  in  measurable  terms  the 
expected  results,  benefits  or  outcomes  of 
the  proposed  project,  and  the  positive  or 
continuing  impact  on  the  community 
that  the  project  will  have. 

•  Supporting  documentation  or  other 
testimonies  from  concerned  interests 
other  than  the  applicant  should  be 
included  to  provide  support  for  the 
feasibihty  and  the  commitment  of  other 
resources  to  implement  or  conduct  the 
proposed  project. 

In  the  ANA  Project  Narrative,  Section 
A  of  the  application  package,  Resources 
Available  to  the  Proposed  Project,  the 
applicant  should  describe  any  specific 
financial  circumstances  which  may 
impact  on  the  project,  such  as  emy 
monetary  or  land  settlements  made  to 
the  applicant,  and  any  restrictions  on 
the  use  of  those  settlem.ents.  When  the 
applicant  appears  to  have  other 
resources  to  support  the  proposed 
project  and  chooses  not  to  use  them,  the 
applicant  should  explain  why  it  is 
seeking  ANA  funds  and  not  utilizing 
these  resources  for  the  project. 

•  Reviewers  of  applications  for  ANA 
indicate  they  are  better  able  to  evaluate 
whether  the  feasibility  has  been 
addressed  and  the  practicality  of  a 
proposed  economic  development 
project,  or  a  new  business,  if  the 
applicant  includes  a  business  plan  that 
clearly  describes  its  feasibility  and  the 
plan  for  the  implementation  and 
marketing  of  the  business.  (ANA  has 
included  sample  business  plans  in  the 
application  kit).  It  is  strongly 
recommended  that  an  applicant  use 
these  as  a  guide  to  its  development  of 
an  economic  development  project  or 
business  that  is  part  of  the  application. 
The  more  information  provided  a 
review  panel,  the  better  able  the  panel 
is  to  evaluate  the  potential  for  the 
success  of  the  proposed  project. 

•  A  "muhi-purpose  community-based 
native  American  organization"  is  an 
association  and/or  corporation  whose 
charter  specifies  that  the  community 
designates  the  Board  of  Directors  and/or 
officers  of  the  organization  through  an 
elective  procedure  and  that  the 
organization  functions  in  several 
differing  areas  of  concern  to  the 
members  of  the  local  Native  American 
community.  These  areas  are  specified  in 
the  by-laws  and/or  policies  adopted  by 
the  organization.  They  may  includt;,  but 
need  not  be  limited  to,  economic, 
artistic,  cnltural,  and  recreational 
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activities,  and  the  delivery  of  human 
service  such  as  health,  day  care, 
counseling,  education,  and  training. 

•(2)  Technical  Guidance 

•  It  is  strongly  suggested  that  the 
applicant  follow  the  Supplemental 
Guide  included  in  the  ANA  application 
kit  to  develop  an  application.  The  Guide 
provides  practical  information  and 
helpful  suggestions,  and  is  an  aid  to 
help  applicants  prepare  ANA 
applications  for  social  and  economic 
development  projects. 

•  Applicants  are  encouraged  to  have 
someone  other  than  the  author  apply  the 
evaluation  criteria  in  the  program 
announcement  and  to  score  the 
application  prior  to  its  submission,  in 
order  to  gain  a  better  sense  of  the 
application's  quality  and  potential 
competitiveness  in  the  ANA  review 
process. 

•  There  is  no  maximum  or  minimum 
amount  of  Federal  funds  that  may  be 
requested. 

•  For  purposes  of  developing  an 
application,  applicants  should  plan  for 
a  project  start  date  approximately  120 
days  after  the  closing  date  under  which 
the  application  is  submitted. 

•  The  Administration  for  Native 
Americans  will  not  fund  essentially 
identical  projects  serving  the  same 
constituency. 

•  The  Administration  for  Native 
Americans  will  accept  only  one 
application  from  any  one  applicant.  If 
an  eligible  applicant  sends  in  two 
applications,  the  one  with  the  earlier 
postmark  will  be  accepted  for  review 
unless  the  applicant  withdraws  the 
earlier  apphcation. 

•  .An  application  from  a  Federally 
recognized  tribe  or  an  organization 
serving  members  of  a  Federally 
recognized  tribe  must  be  from  the 
governing  body  of  the  tribe. 

•  An  application  from  a  Native 
American  organization  must  be  from  the 
governing  body  of  the  applicant. 

•  •  The  application's  Form  424  must  be 
signed  by  the  applicant's  representative 
authorized  to  act  with  full  authority  on 
behalf  of  the  applicant. 

•  The  Administration  for  Native 
Americans  requires  that  the  pages  of  the 
application  be  numbered  sequentially 
from  the  first  page,  and  that  a  table  of 
contents  be  provided.  This  allows  for 
easy  reference  during  the  review    ' 
process.  Simple  tabbing  of  the  sections 
of  the  apphcation  is  also  helpful  to  the 
reviewers. 

•  Two  copies  of  the  application  plus 
the  original  are  required. 

•  The  Cover  Page  (included  in  the 
Kit)  should  be  the  frrst  page  of  an 


apphcation,  folIowiKl  by  the  one-page 
abstract. 

•  The  Approach  pa^e  (Section  B  of 
the  ANA  Program  Mai  rati ve)  for  each 
Objective  Work  Plai )  reposed  should 
be  of  sufficient  det£  il  o  become  a 
monthly  staff  guide  fcr  project 
responsibilities  iftifi  ipplicant  is 
funded. 

•  Theapplicant  5 hruld  specify  the 
entire  project  period  length  on  the  first 
page  of  the  Form  424,  Block  13,  not  the 
length  of  the  first  budget  period.  Should 
the  application's  contents  propose  one 
length  of  project  pe  nc  d  and  the  Form 
424  specify  a  conifli  :Aiag  length  of 
project  period,  ANA  \  111  consider  the 
project  period  specifi*  d  on  the  Form 
424  as  governing. 

•  Line  15a  of  the  4i4  should  specify 
the  Federal  funds  requested  for  the  first 
Budget  Period,  not  th(  entire  project 
period. 

•  If  a  profit-makrig  venture  is  being 
proposed,  profits  mus .  be  reinvested  in 
the  business  in  order  •  o  decrease  or 
ehminate  ANA's  future  participation. 
Such  revenue  must  be  reported  as 
general  program  incoi  le.  A  decision 
will  be  made  at  the  tine  of  grant  award 
regarding  appropriate  use  of  program 
income.  (See  45  CFR  part  74  and  part 
92.) 

•  AppUcants  propo  5ing  multi-year 
projects  must  fully  de>cribe  each  year's 
project  objectives  and  activities. 
Separate  Objective  Work  Plans  (OWPs) 
must  be  presented  for  each  project  year 
and  a  separate  itemize  d  budget  of  the 
Federal  and  non-Fede-al  costs  of  the 
project  for  each  budget  period  must  be 
included. 

•  AppUcants  for  multi-year  projects 
must  justify  the  entire  time- frame  of  the 
project  (i.e.,  why  the  {^ reject  needs 
funding  for  more  than  one  year)  and 
clearly  describe  the  results  to  be 
achieved  for  each  obfective  by  the  end 
of  each  budget  period  of  the  total  project 
period. 

(3)  Projects  or  Activitiis  That  Generally 
Will  Not  Meet  the  Purposes  of  This 
Announcement 

•  Projects  in  which  a  grantee  would 
provide  training  and/i  r  technical 
assistance  (T/TA)  to  o  iier  tribes  or 
Native  American  organizations  ("third 
party  T/TA").  However,  the  purchase  of 
T/TA  by  a  grantee  fcr  its  own  use  or  for 
its  members'  use  (as  i:i  the  case  of  a 
consortium),  where  T  TA  is  necessary  to 
carry  out  project  obJ3<:tives,  is 
acceptable. 

•  Projects  that  recu  est  funds  for 
feasibility  studies,  b  jnness  plans, 
marketing  plans  or  %/:  itten  materials, 
such  as  manuals,  thrt  are  not  an 
essential  part  of  the  )  oplicant's  SEDS 


strategy  long-range  development  plan. 
The  Administration  for  Native 
Americans  is  not  interested  in  funding 
"wish  lists"  of  business  possibilities. 
The  Administration  for  Native 
Americans  expects  vmtten  evidence  of 
the  solid  investment  of  time  and 
consideration  on  the  part  of  the 
applicant  with  regard  to  the 
development  of  business  plans. 
Business  plans  should  be  developed 
based  on  market  analysis  and  feasibility 
studies  on  the  potential  success  to  the 
business  prior  to  the  submission  of  the 
apphcation. 

•  The  support  of  on-going  social 
service  delivery  programs  or  the 
expansion,  or  continuation,  of  existing 
social  service  delivery  programs. 

•  Core  administration  functions,  or 
other  activities,  that  essentially  support 
only  the  applicant's  on-going 
administrative  functions. 

•  Project  goals  which  are  not 
responsive  to  one  or  more  of  the  three 
interrelated  ANA  goals  (Governance 
Development,  Economic  Development, 
and  Social  Development). 

•  Proposals  from  consortia  of  tribes 
that  are  not  specific  with  regard  to 
support  from,  and  roles  of,  member 
tribes.  The  Administration  for  Native 
Americans  expects  an  application  from 
a  consortium  to  have  goals  and 
objectives  that  will  create  positive 
impacts  and  outcomes  in  the 
commimities  of  its  members.  In 
situations  where  both  consortia  of  tribes 
and  individual  consortia  tribal  members 
receive  ANA  funding,  ANA  expects  that 
consortia  groups  will  not  seek  funding 
that  duplicates  what  their  members  are 
doing. 

•  Projects  which  should  be  supported 
by  other  Federal  funding  sources  that 
are  appropriate,  and  available,  for  the 
proposed  activity. 

•  Projects  that  will  not  be  completed, 
self-sustaining,  or  supported  by  other 
than  ANA  funds,  at  the  end  of  the 
project  period. 

•  The  purchase  of  real  estate  (see  45 
CFR  1336.50(e))  or  construction  (see 
ACF  Grants  Administration  Manual  Ch. 
3,§E.). 

•  Projects  originated  and  designed  by 
consultants  who  are  not  members  of  the 
applicant  organization,  tribe  or  village 
who  prepared  the  application  and 
provide  a  major  role  for  themselves  in 
the  proposed  project. 

The  Administration  for  Native 
Americans  will  critically  evaluate 
applications  in  which  the  acquisition  of 
major  capital  equipment  (i.e..  oil  rigs, 
agricultural  equipment,  etc.)  is  a  major 
component  of  the  Federal  share  of  the 
budget.  Ehiring  negotiation,  such 
expenditures  may  be  deleted  from  the 
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budget  of  an  otherwise  approved 
application,  if  not  fully  justified  by  the 
applicant  and  not  deemed  appropriate 
to  the  needs  of  the  project  by  ANA. 


Under  the  Paperwork  Reduction  Act 
of  1980.  Public  Law  96-511,  the 
Department  is  required  to  submit  to  the 
Office  of  Management  and  Budget 
(0MB)  for  review  and  approval  any 
reporting  and  record  ANA  grant 
applications  under  the  Program 
Narrative  Statement  by  0MB. 

L.  Due  Date  for  Receipt  of  Applications 

The  closing  dates  for  applications 
submitted  in  response  to  this  program 
announcement  are  October  22. 1993. 
February  11,  1994,  and  May  20.  1994. 

M.  Receipt  of  Applications 

Applications  must  either  be  hand 
delivered  or  mailed  to  the  address  in 
Section  H.  The  Application  Process: 
Application  Submission. 


The  Administration  for  Native 
Americans  will  not  accept  applications 
submitted  via  facsimile  (FAX) 
equipment. 


K.  Paperwork  Reduction  Act  of  1980  Deadlines 


Applications  mailed  through  the  U.S. 
Postal  Service  or  a  commercial  delivery 
service  shall  be  considered  as  meeting 
an  announced  closing  date  if  they  are 
either: 

(1)  Received  on  or  before  the  deadline 
date  at  the  address  specified  in  Section 
H,  Application  Submission,  or 

(2)  Sent  on.  or  before,  the  deadline 
date  and  received  in  time  for  the  ANA 
independent  review.  (Applicants  are 
cautioned  to  request  a  legibly  dated 
receipt  from  a  commercial  carrier  or 
U.S.  Postal  Service  or  a  legible  postmark 
date  from  the  U.S.  Postal  Service. 
Private  metered  postmarks  shall  not  be 
accepted  as  proof  of  timely  maihng.) 

Late  Applications 

Applications  which  do  not  meet  the 
criteria  in  the  above  paragraph  of  this 


section  are  considered  late  applications 
and  will  be  returned  to  the  applicant. 
The  Administration  for  Native 
Americans  shall  notify  each  late 
applicant  that  its  application  will  not  be 
considered  in  the  current  competition. 

Extension  of  Deadlines 

The  Administration  for  Native 
Americans  may  extend  the  deadline  for 
all  applicants  because  of  acts  of  God 
such  as  floods,  hurricanes,  etc..  or  when 
there  is  a  widespread  disruption  of  the 
mails.  However,  if  ANA  does  not  extend 
the  deadline  for  all  applicants,  it  may 
not  waive  or  extend  the  deadline  for  any 
applicant. 

(Catalog  of  Federal  Domestic  Assistance 
Program  Number  93.612  Native  American 
Programs) 

Dated:  )une  21, 1993. 
Dominic  Mastrapasqua, 
(Acting)  Commissioner.  Administration  for 
Native  Americans. 
[PR  Doc.  93-21925  Filed  9-8-93;  8:45  am] 

BILUNG  CODE  41S4-01-M 


Thursday 
September  9,  1993 


LJli 

^  8 

S  S 

■  ^^^^^ 

x-      S      ^ 

~  a 


Part  IV 

Department  of  the 
Interior 

Office  of  Surface  Mining  Reclamation  and 
Enforcement 

30  CFR  Part  800 

Bond  and  Insurance  Requirements  for 
Surface  Coal  Mining  and  Reclamation 
Operations;  Proposed  Rule 
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DEPARTMENT  OF  THE  INTERIOR 

Office  of  Surface  Mining  Reclamation 
and  Enforcemant 

30  CFR  Part  800 

RIN  1029-AB61 

Bond  and  Inauranca  Raquiramanta  for 
Surface  Coal  Mining  and  Reclamation 
Operationa  Under  Regulatory 
Programa 

AGENCY:  Office  of  Surface  Mining 
Reclamation  and  Enforcement,  Interior. 
ACTION:  Proposed  rule. 

SUMMARY:  The  Office  of  Surface  Mining 
Reclamation  and  Enforcement  (OSM)  of 
the  United  States  Department  of  the 
Interior  (EXDI)  proposes  to  amend  its 
regulations  by  revising  the  provisions 
and  requirements  for  an  Alternative 
Bonding  System.  OSM  proposes  to 
amend  its  bonding  regulations  to  assure 
adequate  funds  for  reclamation  in  the 
event  of  the  termination  of  an 
alternative  system,  and  to  ensure  the 
United  States  has  the  ability  to  effect  all 
necessary  and  expedient  transfers  of 
authority  should  OSM  become  a 
successor  Regulatory  Authority  (RA) 
where  such  a  system  exists.  The 
proposed  rule  is  the  result  of  a  report 
recommendation  made  by  an  OSM  Ad 
Hoc  Bonding  Committee. 

The  proposed  rule  is  warranted 
because  a  major  finding  of  an  OSM  Ad 
Hoc  Bonding  Committee  report  was  that 
the  alternative  systems,  as  presently 
constituted,  pose  sufficient  risk  to 
reclamation  in  the  event  of  ABS  failure. 
DATES:  Written  comments:  OSM  will 
accept  written  comments  on  the 
proposed  rule  until  5  p.m.  Eastern  time 
on  November  8, 1993. 

Public  hearings:  Upon  request,  OSM 
will  hold  public  hearings  on  the 
proposed  rule  in  Washington,  DC; 
Denver,  Colorado;  and  Knoxville, 
Tennessee  on  November  1, 1993.  Upon 
request,  OSM  will  also  hold  public 
hearings  in  the  States  of  California, 
Georgia,  Idaho,  Massachusetts, 
Michigan,  North  Carolina,  Oregon, 
Rhode  Island,  South  Dakota  and 
Washington  at  times  and  on  dates  to  be 
announced  prior  to  the  hearings.  OSM 
will  accept  requests  for  public  hearings 
until  5  p.m.  Eastern  time  on  October  15, 
1993.  Individuals  wishing  to  attend  but 
not  testify  at  any  hearing  should  contact 
the  person  identified  under  FOR  FURTHER 
INFORMATION  CONTACT  beforehand  to 
verify  that  the  hearing  will  be  held. 
ADDRESSES:  Written  comments:  Hand- 
deliver  to  the  Office  of  Surface  Mining 
Reclamation  and  Enforcement, 
Administrative  Record,  rm.  660  N.C.. 


800  North  Capitol  Street  NW.. 
Washington,  DC;  or  mail  to  the  Office  of 
Surface  Mining  Reclamation  and 
Enforcement,  Administrative  Record, 
room  660  N.C..  1951  Constitution 
Avenue  NW.,  Washington.  DC  20240. 

Public  hearings:  Department  of  the 
Interior  Auditorium,  18th  and  C  Streets, 
NW.,  Washington,  DC;  Brooks  Towers, 
2nd  Floor  Conference  Room,  1020  15th 
Street,  Denver,  Colorado:  and  the  Hyatt 
House,  500  Hill  Avenue.  SE.,  Knoxville. 
Tennessee.  The  addresses  for  any 
hearings  in  the  States  of  CaUfomia, 
Georgia,  Idaho,  Massachusetts, 
Michigan,  North  Carolina,  Oregon, 
Rhode  Island,  South  Dakota  and 
Washington  will  be  announced  prior  to 
the  hearings. 

Request  for  public  hearings:  Submit 
requests  orally  or  in  writing  to  the 
person  and  address  specified  under  FOR 
FURTHER  INFORMATION  CONTACT. 
FOR  FURTHER  INFORMATION  CONTACT: 
Richard  Lord,  Office  of  Surface  Mining 
Reclamation  and  Enforcement,  U.S. 
Department  of  the  Interior,  1951 
Constitution  Ave.  NW.,  Washington,  DC 
20240:  Telephone  (202)  343-3375. 
SUPPLEMENTARY  INFORMATION: 

I.  Public  Comment  Procedures 

II.  Background 

III.  Discussion  of  Proposed  Rule 

IV.  Procedural  Matters 

I.  Public  Comment  Procedures 

Written  Comments 

Written  comments  on  the  proposed 
rule  should  be  specific,  should  be 
confined  to  issues  pertinent  to  the 
proposed  rule,  and  should  explain  the 
reason  for  any  recommended  change. 
Where  practicable,  commenters  should 
submit  three  copies  of  their  comments 
(see  ADDRESSES).  Comments  received 
after  the  close  of  the  comment  period  or 
delivered  to  addresses  other  than  those 
listed  above  (see  DATES)  may  not 
necessarily  be  considered  or  included  in 
the  Administrative  Record  for  the  final 
rule. 

Public  Hearings 

OSM  will  hold  public  hearings  on  the 
proposed  rule  on  request  only.  The 
times,  dates  and  addresses  scheduled 
for  the  hearings  at  three  locations  are 
specified  previously  in  this  notice  (see 
DATES  and  ADDRESSES).  The  times,  dates 
and  addresses  for  the  hearings  at  the 
remaining  locations  have  not  yet  been 
scheduled,  but  will  be  announced  in  the 
Federal  Register  at  least  7  days  prior  to 
any  hearings  which  are  held  at  these 
locations. 

Any  person  interested  in  participating 
at  a  hearing  at  a  particular  location 
should  inform  Mr.  Lord  (see  FOR 


FURTHER  INFORMATION  CONTACT)  either 
orally  or  in  writing  of  the  desired 
hearing  location  by  5  p.m.  Eastern  time 
October  15, 1993.  If  no  one  has 
contacted  Mr.  Lord  to  express  an 
interest  in  participating  in  a  hearing  in 
a  given  location  by  that  date,  the  hearing 
will  not  be  held.  If  only  one  person 
expresses  an  interest,  a  public  meeting 
rather  than  a  hearing  may  be  held  and 
the  results  included  in  the 
Administrative  Record. 

If  a  hearing  is  held,  it  will  continue 
until  all  persons  wishing  to  testify  have 
been  heard.  To  assist  the  transcriber  and 
assure  an  accurate  record,  OSM  requests 
that  persons  who  testify  at  the  hearing 
give  the  transcriber  a  copy  of  their 
testimony.  To  assist  OSM  in  preparing 
appropriate  questions,  OSM  also 
requests  that  persons  who  plan  to  testify 
submit  to  OSM  at  the  address 
previously  specified  for  the  submission 
of  written  comments  (see  ADDRESSES)  an 
advance  copy  of  their  testimony. 

IL  Background 

Authority  for  the  rule  is  found  in  title 
V,  section  509(c)  of  the  Surface  Mining 
Control  and  Reclamation  Act  of  1977 
(the  Act  or  SMCRA).  30  U.S.C.  1259. 
Section  509(c)  of  SMCRA  provides  for 
the  approval  of  an  Alternative  Bonding 
System  (ABS)  that  achieves  the 
objectives  and  purposes  of  the  Act. 
Implementing  regulations  30  CFR 
800.11(e)  require  that  an  ABS  assures 
that  the  RA  has  available  sufficient 
money  to  complete  the  reclamation  plan 
for  any  areas  which  may  be  in  default 
at  any  time,  and  provide  a  substantial 
economic  incentive  for  the  permittee  to 
perform  the  reclamation.  However,  OSM 
believes  that  current  regulatory  language 
concerning  an  ABS  is  inadequate  to 
safeguard  reclamation  in  the  event  an 
ABS  fails,  but  that  ABS  viability  may  be 
assured  with  explicit  regulatory 
statement  regarding  ABS  termination. 

III.  Discussion  of  Proposed  Rule 

According  to  an  OSM  Ad  Hoc 
Bonding  Committee  finding,  there  is  a 
significant  financial  and  reclamation 
risk  associated  with  the  existing  ABSs. 
OSM's  concern  is  for  the  continued 
solvency  of  an  ABS  should  an  RA 
choose  to  adopt  a  new  bonding  system 
and/or  terminate  an  existing  ABS,  of  if 
a  state's  program  is  substituted  by  a 
Federal  program. 

Existing  regulations  do  not  provide 
sufficient  reclamation  fund  safeguards 
with  respect  to  ABS  termination  or  State 
program  substitution.  Therefore,  DOI 
proposes  to  amend  30  CFR  800.11 
Requirement  to  file  a  bond,  by  adding 
paragraph  (f)  which  would  add 
provisions  and  stipulations  for  an  ABS. 
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Section  800.11(f)(1)  would  assure  that  in 
the  event  an  ABS  terminates,  it  would 
remain  viable  and  liable  for  the 
generation  of  income  needed  to  satisfy 
existing  forfeitures  and  future  liability 
of  the  sites  covered  by  the  ABS,  or  until 
another  approved  bonding  iiiechanism 
is  put  in  place  to  substitute  the  coverage 
by  the  ABS.  Section  800.11(f)(2}  would 
assure  that  in  the  event  of  a  30  CFR  part 
733  action,  the  ABS  fund  and  all 
supporting  legal  documents,  such  as 
indemnity  agreements,  would  be 
transferable  to  the  United  States,  OSM, 
that  would  become  the  successor  RA 
under  a  Federal  program. 

IV.  Procedural  Matters 

Effect  in  Federal  Program  States  and  on 
Indian  Lands 

The  proposed  rules  apply  through 
cross-referendng  in  those  States  with 
Federal  Programs.  This  includes 
California,  Georgia,  Idaho, 
Massachusetts,  Michigan,  North 
Carolina,  Oregon,  Rhode  Island,  South 
Dakota,  Tennessee  and  Washington.  The 
Federal  Programs  for  these  States  appear 
at  30  CFR  parts  905,  910,  912.  921. 
933.  937,  939,  941,  942  and  947 
respectively.  The  proposed  rules 
apply  through  cross-referencing  to 
Inoian  lands  under  Federal  programs  for 
Indian  lands  as  provided  in  30  CFR  part 
750. 

Executive  Order  12291  and  Regulatory 
Flexibility  Act 

The  DOI  has  determined  that  this 
document  is  not  a  major  rule  under  the 
criteria  of  Executive  Order  12291 
(February  17, 1981)  and  certifies  that  it 
will  not  have  a  significant  economic 
efiiect  on  a  substantial  number  of  small 
entities  imder  the  Regulatory  Flexibihty 
Act.  5  U.S.C  601  et  seq.  The  rule  does 
not  distinguish  between  small  and  large 
entities,  the  economic  effects  of  the 
proposed  rule  are  estimated  to  be  minor 
and  no  incremental  economic  effects  are 
anticipated  as  a  result  of  the  rule. 

Federal  Paperwork  Reduction  Act 

This  rule  does  not  contain  collections 
of  information  which  require  approval 
by  the  Office  of  Management  and 
Budget  as  approved  under  44  U.S.C 
3501  et  seq. 

Executive  Order  12612  on  Federalism 

Executive  Order  12612  requires  that 
Federal  departments  and  agencies 
evaluate  regulatory  proposals  to 
determine  whether  they  would  have  a 
substantial  impact  on  Federalism.  The 
Executive  Order  sets  forth  fundamental 
Federalism  principles,  criteria  for 
Federalism  policyinaking.  and 
requirements  for  FederaUsm 


assessments.  The  sroposed  rule  has 
been  reviewed  aa  ording  to  the 
Executive  Order  c  n  Federalism  and  it 
was  determined  I  at  the  proposed  rule 
has  Federalism  in  plications.  A 
Federalism  Asses  ment  was  prepared 
and  is  on  file  in  tl  e  administrative 
record  for  the  ruli  making.  The 
Federalism  Asses  ment  concluded  that 
the  rule  would  sh  ft  some  policymaking 
decisions  from  th    States  to  the  Federal 
government  by  esi  sblishing  standards 
for  the  approval  c '  alternative  bonding 
systems.  Howeve-  the  authority  to  do  so 
is  already  implicit  in  SMCRA. 
Therefore,  the  Fereralism  implications 
are  not  considerec  to  be  substantial. 

Executive  Order  1 2778  on  Civil  Justice 
Reform 

This  proposed  r  ile  has  been  reviewed 
under  the  applical  le  standards  of 
section  2(b)(2]  of  I  xecutive  Order 
12778,  Qvil  JustJc  9  Reform  (56  FR 
55195).  In  general  the  requirements  of 
section  2(b)(2)  of  I  xecutive  Order  12778 
are  covered  by  tl:  e  preamble  discussion 
of  this  proposed  n.le.  Additional 
remarks  follow  co  iceming  individual 
elements  of  the  Ejocutive  Order: 

A.  What  is  (he  preemptive  effect,  if 
any,  to  be  given  'o  the  regulation? 

The  rule,  if  adaj  ted,  will  have  the 
same  preemptive  i  ffect  as  other 
standards  adopted  pursuant  to  SMCRA. 
To  retain  primacy,  States  have  to  adopt 
and  apply  stand. u^is  for  their  regulatory 
programs  that  are  no  less  effective  than 
those  set  forth  ir  OSM's  rules.  Any  State 
law  that  is  incorsi^tent  with  or  that 
would  preclude  in  plementation  of  this 
rule  would  be  sv'.bj9ct  to  preemption 
under  SMCRA  sad  ion  505  and 
implementing  regulations  at  30  CFR 
730.11.  To  the  extent  that  the  rule 
would  result  in  pre  amption  of  State  law, 
the  provisions  of  S!  ACAa  are  intended 
to  preclude  inconsi  stent  State  laws  and 
regulations.  This  a]  proach  is 
established  in  SMCRA.  and  has  been 
judicially  affirmed.  See  Hodel  v. 
Virginia  Surface  M  ning  and 
Reclamation  Ass'n.  452  U.S.  264 
(1981). 

B.  What  is  the  eff  3Ct  on  existing 
Federal  law  or  r^gu  ation,  if  any, 
including  all  provisions  repealed  or 
modified. 

This  rule  would  modify  the 
implementation  of  :>MCRA  as  described 
herein,  and  is  not  ii  tended  to  modify 
the  implementa  ion  of  any  other  Federal 
statute.  The  pre<»ding  discussion  of  this 
rule  specifies  ths  Federal  regulatory 
provisions  that  ^ue  i  ffected  by  this  rule. 

C  Does  not  n  le  p  rovide  a  clear  and 
certain  legal  staidaj  d  for  affected 
conduct  rather  than  a  general  standard. 


while  promoting  simplification  and 
burden  reduction? 

The  standards  established  by  this  rule 
are  as  clear  and  certain  as  practicable, 
given  the  complexity  of  the  topics 
covered  and  the  mandates  of  SMCRA. 

D.  What  is  the  retroactive  effect,  if 
any,  to  be  given  to  the  regulation? 

This  rule  is  not  intended  to  have 
retroactive  effect. 

E.  Are  administrative  proceedings 
required  before  parties  may  file  suit  in 
court?  Which  proceedings  apply?  Is  the 
exhaustion  of  administrative  remedies 
required? 

No  administrative  proceedings  are 
required  before  parties  may  file  suit  in 
court  challenging  the  provisions  of  this 
rule  under  section  526(a)  of  SMCRA,  30 
U.S.C  1276(a). 

Prior  to  any  judicial  challenge  to  the 
application  of  the  rule,  however, 
administrative  procedures  must  be 
exhausted.  In  situations  involving  OSM 
application  of  the  rule,  applicable 
administrative  procedures  may  be  found 
at  43  CFR  part  4.  In  situations  involving 
State  regulatory  authority  application  of 
provisions  equivalent  to  those  contained 
in  this  rule,  applicable  administrative 
procedures  are  set  forth  in  the  particular 
State  program. 

F.  Does  the  rule  define  key  terms, 
either  explicitly  or  by  reference  to  other 
regulations  or  statutes  that  explicitly 
define  those  items? 

Terms  which  are  important  to  the 
understanding  of  this  rule  are  set  forth 
in  30  CFR  700.5  and  701.5. 

G.  Does  the  rule  address  other 
important  issues  affecting  clarity  and 
general  draftsmanship  of  regulations  set 
forth  by  the  Attorney  General,  with  the 
concurrence  of  the  Director  of  the  Office 
of  Management  and  Budget,  that  are 
determined  to  be  in  accordance  with  the 
piirposes  of  the  Executive  Order? 

Tne  Attorney  General  and  the  Director 
of  the  Office  of  Management  and  Budget 
have  not  issued  any  guidance  on  this 
requirement. 

National  Environmental  Policy  Act 

OSM  has  prepared  a  draft 
environmental  assessment  (EA),  and  has 
made  a  tentative  finding  that  the 
proposed  rule  would  not  significantly 
affect  the  quality  of  the  human 
environment  under  section  102(2)(C)  of 
the  National  Environmental  Policy  Act 
of  1969  (NEPA).  42  U.S.C  4332(2)(C).  It 
is  anticipated  that  a  Finding  of  No 
Significant  Impact  (PONS)  will  be 
approved  for  the  final  rule  in 
accordance  with  OSM  procedures  under 
NEPA.  The  EA  is  on  file  in  the  OSM 
Administrative  Record  at  the  address 
specified  previously  (see  AOOAESSES). 
An  EA  will  be  completed  on  the  final 
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rule  and  a  finding  made  on  the 
significance  of  any  resulting  impacts 
prior  to  promulgation  of  the  final  rule. 

Author  V 

The  principal  author  of  this  rule  is 
Richard  Lora,  Division  of  Technical 
Services,  Office  of  Surface  Mining 
Reclamation  and  Enforcement.  1951 
Constitution  Avenue  NW.,  Washington. 
DC  2Q240:  Telephone  (202)  343-3375. 

List  at  Sobjects  in  30  CFR  Part  800 

Insurance,  Reporting  and 
lecordkeeping  requirements,  Surety 
bonds.  Surface  mining.  Underground 
mining. 

Dated:  Juna  14. 1993. 
Bob  AmalrMig, 

Assistant  Secretary  for  Land  and  Minerals 
Management. 

Accordingly,  it  is  proposed  to  amend 
30  CFR  part  B0<^  as  set  forth  below: 


PART  800— BOND  AND  INSURANCE 
REQUIREMENTS  FOR  SURFACE  COAL 
MININQ  AND  RECLAMATION 
OPERATIONS  UNDER  REGULATORY 
PROGRAMS 

1.  The  authority  citation  for  part  800 
continues  to  read  as  follows: 

Authority:  30  U.S.C.  1201  et  seq.  as 
eaiended,  and  Pub.  L  100-34. 

2.  Section  800.11  is  amended  by 
adding  paragraph  (f)  to  read  as  follows: 

f80ai1    Raquirwnent  to  file  a  bond. 


(f)  An  OSM  approved  State  or  Federal 
alternative  bonding  system  must  also 
provide  the  following  assurance: 

(1)  The  alternative,  if  terminated,  will 
continue  to  generate  income  in  the 
amount  sufficient  to  cover  the  period  of 
liability  for  any  area  in  accordance  with 
§  800.13  until  the  reclamation  plan  for 


any  area  in  default  is  completed,  or 
until  performance  bond  liability  is 
transferred  to  another  approved 
performance  bond;  and 

(2)  No  alternative  may  be  approved 
under  the  provisions  of  this  section 
unless  the  alternative  provides  that  in 
the  event  the  State  program  is 
substituted  by  direct  Federal 
enforcement,  or  in  the  event  the 
approval  of  the  State  program  is 
withdrawn  in  accordance  with  30  CFR 
part  733,  the  reclamation  funds  and  the 
supporting  performance  bond 
documents  of  the  alternative  shall 
transfer  to  and  become  payable  only  to 
the  United  States. 
•        •        •        ■        • 

jFR  Doc.  93-21920  Filed  9-ft-93;  8:45  ami 
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Food  and  Drug  Administration 

21  CFR  Part  310 

Ingrown  Toenail  Relief  Drug  Products; 

Rule 
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DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Food  and  Drug  Administration 

21  CFR  Part  310 
[Docket  No.  80N-0348] 
RIN  0905-AA06 

Ingrown  Toenail  Relief  Drug  Products 
for  Over-ttie-Counter  Human  Use 

AGENCY:  Food  and  Drug  Administration. 

HHS. 

ACTION:  Final  rule. 

SUMMARY:  The  Food  and  Drug 
Administration  (FDA)  is  issuing  a  final 
rule  establishing  that  any  ingrown 
toenail  relief  drug  product  for  over-the- 
counter  (OTC)  human  use  is  not 
generally  recognized  as  safe  and 
effective  and  is  misbranded.  FDA  is 
issuing  this  final  rule  af^er  considering 
public  comments  on  the  agency's 
proposed  regulation,  which  was  issued 
in  the  form  of  a  tentative  final 
monograph,  and  all  new  data  and 
information  on  OTC  ingrown  toenail 
relief  drug  products  that  have  come  to 
the  agency's  attention.  This  final  rule  is 
part  of  the  ongoing  review  of  OTC  drug 
products  conducted  by  FDA. 
EFFECTIVE  DATE:  March  9.  1994. 
FOR  FURTHER  INFORMATION  CONTACT: 
William  E.  Gilbertson.  Center  for  Drug 
Evaluation  and  Research  (HFI>-810), 
Food  and  Drug  Administration.  5600 
Fishers  Lane.  Rockville.  MD  20857. 
301-594-5000. 

SUPPLEMENTARY  INFORMATION:  In  the 
Federal  Register  of  October  17, 1980  (45 
FR  69128).  FDA  published,  under 
§  330.10(a)(6)  (21  CFR  330.10(a)(6)).  an 
advance  notice  of  proposed  rulemaking 
to  establish  a  monograph  for  OTC 
ingrown  toenail  relief  drug  products, 
together  with  the  recommendations  of 
the  Advisory  Review  Panel  on  OTC 
Miscellaneous  External  Drug  Products 
(the  Panel),  which  was  the  advisory 
review  panel  responsible  for  evaluating 
data  on  the  active  ingredients  in  this 
drug  class.  Interested  persons  were 
invited  to  submit  comments  by  January 
15. 1981.  Reply  comments  in  response 
to  comments  filed  in  the  initial 
comment  period  could  be  submitted  by 
February  16,  1981. 

In  accordance  with  §330.10(a)(lO), 
the  data  and  information  considered  by 
the  Panel  were  placed  on  display  in  the 
Dockets  Management  Branch  (HFA- 
305),  Food  and  Drug  Administration, 
rm.  1-23. 12420  Parklawn  Dr., 
Rockville,  MD  20857,  after  deletion  of  a 
small  amount  of  trade  secret 
information. 


The  agency's  proposed  regulation,  in 
the  form  of  a  tentative  final  monograph, 
for  OTC  ingrown  toenail  relief  drug 
products  was  published  in  the  Federal 
Register  of  September  3,  1982  (47  FR 
39120).  Interested  persons  were  invited 
to  file  by  November  2. 1982,  written 
comments,  objections,  or  requests  for 
oral  hearing  before  the  Commissioner  of 
Food  and  Drugs  regarding  the  proposal. 
Interested  persons  were  invited  to  file 
comments  on  the  agency's  economic 
impact  determination  by  January  2, 
1983.  New  data  could  have  been 
submitted  until  September  3.  1983,  and 
comments  on  the  new  data  until 
November  3,  1983. 

In  the  Federal  Register  of  November 
7, 1990  (55  FR  46914).  the  agency 
published  a  final  rule  in  21  CFR  part 
310  establishing  that  certain  active 
ingredients  that  had  been  under 
consideration  in  a  number  of  OTC  drug 
rulemaking  proceedings  were  not 
generally  recognized  as  safe  and 
effective.  That  final  rule  was  effective 
on  May  7, 1991,  and  included,  in 
§  310.545(a)(ll),  chloroxylenol  and 
urea,  active  ingredients  under 
consideration  in  the  rulemaking  for  OTC 
ingrown  toenail  relief  drug  products. 
These  ingredients  were  determined  to 
be  nmimonograph  because  no  additional 
data  had  been  submitted  establishing 
that  they  were  generally  recognized  as 
safe  and  effective  for  ingrown  toenail 
relief.  Final  agency  action  on  all  other 
OTC  ingro«vn  toenail  relief  drug 
products  occurs  with  the  publication  of 
this  final  rule. 

In  the  proposed  rule,  the  agency  did 
not  propose  any  OTC  ingrown  toenail 
relief  active  ingredient  as  generally 
recognized  as  safe  and  effective  and  not 
misbranded.  However,  the  agency 
proposed  monograph  labeling  in  the 
event  that  data  were  submitted  that 
resulted  in  the  upgrading  of  any 
ingredient  to  monograph  status  in  the 
final  rule.  In  this  final  rule,  however,  no 
ingredient  has  been  determined  to  be 
generally  recognized  as  safe  and 
effective  for  use  in  OTC  ingrown  toenail 
relief  drug  products.  Therefore, 
proposed  subpart  D  of  21  CFR  part  358 
lor  OTC  ingrown  toenail  relief  drug 
products  is  not  being  issued  as  a  final 
regulation. 

This  final  rule  declares  OTC  drug 
products  containing  active  ingredients 
for  ingrown  toenail  relief  to  be  new 
drugs  under  section  201  (p)  of  the 
Federal  Food,  Drug,  and  Cosmetic  Act 
(the  act)  (21  U.S.C.  321(p)),  for  which  an 
application  or  abbreviated  application 
(hereinafter  called  application) 
approved  under  section  505  of  the  act 
(21  U.S.C  355)  and  21  CFR  part  314  is 
required  for  marketing.  In  the  absence  of 


an  approved  application,  products 
containing  these  drugs  for  this  use  also 
would  be  misbranded  under  section  502 
of  the  act  (21  U.S.C.  352).  In  appropriate 
circumstances,  a  citizen  petition  to 
establish  a  monograph  may  be 
submitted  under  21  CFR  10.30  in  lieu  of 
an  application. 

This  final  rule  amends  21  CFR  part 
310  to  include  drug  products  containing 
ingrown  toenail  relief  ingredients  by 
adding  new  §  310.538  (21  CFR  310.538) 
to  subpart  E.  The  inclusion  of  OTC 
ingrown  toenail  relief  drug  products  in 
part  310  follows  FDA's  established 
policy  for  regulations  in  which  there  are 
no  monograph  conditions.  (See.  e.g., 
§§310.510.  310.519.  310.525.  310.526. 
310.532,  310.533,  and  310.534.)  If.  in 
the  future,  any  ingredient  is  determined 
to  be  generally  recognized  as  safe  and 
effective  for  use  in  an  OTC  ingrown 
toenail  relief  drug  product,  the  agency 
will  promulgate  an  appropriate 
regulation  at  that  time. 

The  OTC  drug  procedural  regulations 
(21  CFR  330.10)  now  provide  that  any 
testing  necessary  to  resolve  the  safety  or 
effectiveness  issues  that  formerly 
resulted  in  a  Category  III  classification, 
and  submission  to  FDA  of  the  results  of 
that  testing  or  any  other  data,  must  be 
done  during  the  OTC  drug  rulemaking 
process  before  the  establishment  of  a 
final  monograph.  Accordingly.  FDA 
does  not  use  the  terms  "Category  I"    . 
(generally  recognized  as  safe  and 
effective  and  not  misbranded). 
"Category  11"  (not  generally  recognized 
as  safe  and  effective  or  misbranded). 
and  "Category  lU"  (available  data  are 
insufficient  to  classify  as  safe  and 
effective,  and  further  testing  is  required) 
at  the  final  monograph  stage.  In  place  of 
Category  I.  the  term  "monograph 
conditions"  is  used;  in  place  of 
Categories  II  or  III.  the  term 
"nonmonograph  conditions"  is  used. 
In  the  proposed  regulation  for  OTC 
ingrown  toenail  relief  drug  products  (47 
FR  39120).  the  agency  advised  that  it 
would  provide  a  period  of  12  months 
after  the  date  of  publication  of  the  final 
monograph  in  the  Federal  Register  for 
relabeling  and  reformulation  of  ingrown 
toenail  relief  drug  products  to  be  in 
compliance  with  the  monograph. 
Although  data  and  information  were 
submitted  on  tannic  acid  and  sodium 
sulfide  1  percent  in  response  to  the 
proposed  rule,  they  were  not  sufficient 
to  support  monograph  conditions,  and 
no  monograph  is  being  established  at 
this  time.  Therefore,  ingrown  toenail 
relief  drug  products  that  are  subject  to 
this  rule  are  not  generally  recognized  as 
safe  and  effective  and  are  misbranded 
(nonmonograph  conditions).  In  the 
advance  notice  of  proposed  rulemaking 
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(45  FR  69128),  the  agency  advised  that 
conditions  excluded  from  the 
monograph  (Category  II)  would  be 
effective  6  months  after  the  date  of 
publication  of  a  final  monograph  in  the 
Federal  Register.  Because  no  OTC  drug 
monograph  is  being  estabhshed  for  this 
class  of  drug  products,  the  agency  is 
adopting  this  6-month  effective  date  for 
the  nonmonograph  conditions  for  these 
drug  products.  Therefore,  on  or  after 
March  9. 1994,  no  OTC  drug  products 
that  are  subject  to  this  final  monograph 
may  be  initially  introduced  or  initially 
delivered  for  introduction  into  interstate 
commerce  unless  they  are  the  subject  of 
an  approved  application. 

In  response  to  the  proposed  rule  on 
OTC  ingrown  toenail  relief  drug 
products,  two  drug  manufacturers 
submitted  comments.  Copies  of  the 
comments  received  are  on  public 
display  in  the  Dockets  Management 
Branch  (address  above).  Additional 
information  that  has  come  to  the 
agency's  attention  since  publication  of 
the  proposed  rule  is  also  on  public 
display  in  the  Dockets  Management 
Branch. 

I.  The  Agency's  Conclusions  on  the 
Comments 

A.  Comments  on  Ingredients 

1.  One  comment  requested  Category  I 
status  for  tannic  acid  contending  that  it 
has  the  capability  to  harden  the  nail 
groove  by  hardening  the  skin  around  the 
nail,  which  the  Panel  considered  the 
prime  treatment  consideration  in  relief 
of  ingrown  toenail  (45  FR  69128  at 
69131).  The  comment  reviewed  the 
Panel's  assessment  of  tannic  acid  and 
disagreed  with  the  agency's  assessment 
of  data  discussed  in  the  tentative  final 
monograph  (comment  5,  47  FR  39120  at 
39122). 

The  comment  submitted  clinical  data 
(Refs.  1  and  2)  to  support  the  epidermal 
hardening  action  of  tannic  acid.  One 
study  (Ref.  1)  was  a  double-blind, 
randomized,  parallel,  multi-centered, 
outpatient  study  of  53  subjects  who 
applied  25  percent  tannic  acid  in 
isopropyl  alcohol  (83  percent  by 
volume)  or  isopropyl  alcohol  (83 
percent  by  volume)  alone  to  their 
ingrown  toenails  3  or  4  times  a  day. 
Symptoms  were  evaluated  during  the 
initial  visit,  after  7  days,  and  at  the 
completion  of  the  14-day  study.  The 
study  evaluated  epidermal  hardening, 
tenderness,  infection,  skin  temperature, 
inflammation,  edema,  nail-flap 
hypertrophy,  and  cellulitis.  At  the 
completion  of  the  study,  global 
evaluations  were  made  by  both  the 
investigator  and  the  subjects  using  a 
scale  of  1  to  6  with  a  score  of  1  equal 


to  complete  clinical  control  of  the 
condition,  a  score  of  5  equa  to 
exacerbation  of  the  ^onditicn,  and  a 
score  of  6  represent  ng  no  evaluation.  In 
addition,  each  subjC'Ct  was }  rovided 
with  a  self-rating  daily  diar  and 
instructed  to  record  the  relief  of  pain, 
swelling,  and  redness,  usin^  a  four- 
point  scale:  none,  Rild,  moilerate,  and 
severe. 

The  comment  submitted  tie  results  of 
a  second  double-bli id,  randomized, 
parallel  study  of  42  tiubjects  using  a 
modified  in  vivo  technique  Ref.  2)  to 
substantiate  the  epidermal  [  ardening 
effect  of  tannic  acid  The  technique 
utilized  blunt  (nonabrasive)  probes 
connected  to  a  desk  .op  com  mter 
terminal  to  objectivuly  detemine  skin 
softness  and  smootl.ness.  Subjects 
applied  either  25  percent  tai  nic  acid  in 
83  percent  isopropyl  alcoho  (21 
subjects)  or  83  percont  isopnpyl  alcohol 
alone  (21  subjects)  ^  or  4  tin  es  daily  for 
7  days.  Epidermal  hardening  was 
measured  on  the  skin  proxir  al  to  an 
ingrown  toenail  anc  at  a  con  xol  site  on 
each  subject  on  the  initial  vi  it  and 
again  after  7  days.  The  comn  ent 
contended  that  the  .study's  rt  suits 
demonstrate  a  statistically  si  pificant 
hardening  effect  of  Jie  tannii^  acid 
solution  on  skin  suiroundinf  ingrown 
toenails  with  a  p-value  of  .OC  8. 

As  discussed  in  Lie  tentati  /e  final 
monograph  (47  FR  39120  at :  9122),  the 
agency  conciirs  with  the  Fan  b1  that 
evidence  was  insuf  icient  to  ihow  that 
tannic  acid  is  effective  in  rel  eving  the 
symptoms  of  ingro\«ai  toenai  by 
hardening  the  skin  and  shrin  dng  the 
soft  tissue  surrounding  an  ingrown 
toenail  because  the  studies  s  ibmitted  to 
the  Panel  did" not  test  tannic  icid  alone. 
The  agency  has  rev^^ewed  the  new 
clinical  data  and  determined  that  they 
also  are  inadequate  to  suppo;i  the 
effectiveness  of  tannic  acid  f (  r  the  relief 
of  ingrown  toenails.  In  the  fiist  study 
(Ref.  1),  the  subjects  selected  were  to 
have  been  classified  as  having  "mild  to 
moderate  ingrown  oenail"  o*  "acute 
mild  to  moderate  ingrown  tornail,"  yet 
several  subjects  in  Jie  study  had 
ingrown  toenails  fc  r  long  per  ods  of 
time  (ranging  up  to  3  years),  ( nd  one 
subject  had  had  pruvious  surj^ery  and 
was  without  a  nail.  Thus,  it  vas  not 
clear  what  is  mean;  by  "acute ,  mild  to 
moderate"  ingrown  toenail  ai:  d  it 
appears  that  some  of  the  subj  ?cts  were 
not  appropriately  included  ir  the  study. 
Subject  selection  was  to  be  be  sed  on 
both  inclusion  cha:Bcteristics  (age  and 
nail  involvement)  ^md  exclus  on 
characteristics  (pregnancy,  pi3existing 
diseases,  sensitivities,  defonr  ed  nails, 
and  infection).  These  criteria  were  not 
followed.  Of  the  53  subjects  i:i  the 


study,  14  should  not  have  been 
included  according  to  the  protocol. 

Target  symptoms  and  parameters 
were  evaluated  on  three  visits;'however. 
the  grading  scale  was  highly  subjective 
with  inconsistencies  occurring  between 
investigators  and  between  investigators 
and  subjects.  Adjunctive  therapy, 
including  sandals,  open  toe  shoes,  and 
cut  shoes,  was  used  in  a  least  11 
subjects  with  no  evaluation  made  of  the 
effects  of  this  additional  treatment. 

The  statistical  analysis  and 
conclusions  addressed  only  a  few  of  the 
test  parameters.  Comparisons  of  nail- 
flap  hypertrophy,  nail-cutting 
difference,  pain  difference,  and  redness 
difference  were  not  made  between  the 
second  and  third  visits  and  overall.  The 
agency  concludes  that  in  a  study  to 
demonstrate  the  "relief  of  symptoms  of 
ingrown  toenail,"  all  data  for  all 
symptoms  used  as  test  parameters  need 
to  be  included  and  considered. 

While  the  study's  conclusions  were 
drawn  from  47  of  the  53  subjects 
enrolled,  data  from  only  26  subjects  can 
be  considered  due  to  both  protocol  and 
investigational  discrepancies  on  27 
subjects.  Even  if  only  the  26  subjects 
who  meet  the  protocol  were  considered, 
50  percent  or  greater  relief  of  symptoms 
was  obtained  in  28  percent  of  the  tannic 
acid  group  compared  to  34  percent  of 
the  control  group.  Therefore,  it  could  be 
argued  that  the  base  was  more  effective 
than  the  tannic  acid. 

In  the  second  study  (Ref.  2),  the 
comment  contends  that  the  study  shows 
a  46  percent  increase  in  skin  hardness 
for  the  tannic  acid  group  and  a  6  percent 
decrease  in  skin  hardness  for  the 
alcohol-control  group.  The  agency 
notes,  however,  that  no  other  symptoms 
of  ingrown  toenail  relief  were  assessed. 
VVhilfl  the  study  may  provide  support 
for  tannic  acid  as  a  "skin  hardener,"  it 
is  not  acceptable  as  adequate  proof  of 
effectiveness  for  tannic  acid  for  the 
relief  of  other  symptoms  of  ingrown 
toenail,  such  as  pain,  inflammation,  and 
tenderness. 

Although  the  comment  contends  that 
tannic  acid  hardens  epidermal  tissue 
and  reduces  inflammation  significantly 
better  than  the  base  alone,  the  submitted 
studies  do  not  show  significant 
differences  in  favor  of  tannic  acid. 
Based  on  the  deficiencies  in  both 
studies,  as  noted  above,  the  agency, 
concludes  that  these  data  are  not 
acceptable  as  adequate  proof  of 
effectiveness  that  tannic  acid  relieves 
symptoms  of  ingrown  toenails. 

References 
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Discomfort  of  Ingrown  Toenail,"  Comment 
No.  C00007,  Docket  No.  80N-0348.  Dockets 
Management  Branch. 

(2)  "Double  Blind,  Randomized  Parallel 
Study  of  the  ERect  of  a  Tannic  Acid  Solution 
on  the  Hardness  of  the  Skin  of  People  with 
Onychocryptosis,"  Comment  No.  C00009. 
Docket  No.  BON-0348,  Dockets  Management 
Branch. 

2.  One  comment  submitted  data  (Ref. 
1)  to  support  the  use  of  sodium  sultide 
1  percent  for  the  temporary  relief  of 
pain  associated  with  ingrown  toenails. 
In  addition,  the  comment  stated  that  the 
data  support  an  expanded  indications 
statement  for  products  containing 
sodium  sulBde:  "Relieves  pain  by 
softening  imbedded  (ingrown)  toenails." 
The  data  resulted  from  a  well- 
controlled,  double-blind,  multicenter 
clinical  study  involving  a  total  of  61 
subjects  in  two  separate  trials.  In  both 
trials,  the  test  subjects  applied  sodium 
sul^de  1  percent  for  7  days,  while  the 
control  subjects  used  a  placebo 
consisting  of  the  identical  vehicle 
without  the  active  ingredient.  One  of  the 
subjects  treated  two  toes,  while  another 
subject  dropped  out  after  5  days. 

Tne  agency  has  evaluated  the  results 
of  the  study  and  determined  that  they 
demonstrate  that  sodium  sulfide  1 
percent,  when  compared  to  placebo,  is 
effective  in  providing  temporary  relief 
of  pain  due  to  ingrown  toenails.  The 
difference  was  shown  to  be  statistically 
significant  (p  =  less  than  .001).  The 
sodium  sulfide  treated  group  showed  a 
decrease  in  pain  beginning  on  day  2, 
with  continuing  decrease  in  pain 
throughout  the  remaining  5  days  of  the 
study.  The  placebo  group  did  not 
improve  significantly  throughout  the  7- 
day  study  period. 

The  data  also  show  that  the  nails  of 
the  test  subjects  who  used  sodium 
sulfide  1  percent  were  softened 
beginning  on  day  2,  with  improvement 
to  day  6,  but  with  no  significant 
improvement  thereafter.  However,  the 
study  did  not  clearly  establish  that  the 
symptomatic  relief  reported  was  due  to 
softening  of  the  imbedded  (ingrown) 
toenail.  Subjects  receiving  the  placebo 
also  showed  a  slight  but  not  significant 
increase  in  nail  softness  by  days  4.  6. 
and  7  compared  to  day  1. 

In  reviewing  the  data,  the  agency 
noted  that  in  both  trials  many  of  the 
subjects  using  the  test  drug  product 
suffered  adverse  effects.  This  raised 
questions  about  the  safety  of  using 
sodium  sulfide  for  the  relief  of  pain 
associated  with  ingrown  toenails. 

In  the  first  trial  consisting  of  32 
subjects,  15  used  the  sodium  sulfide 
product  and  17  used  the  placebo.  One 
subject  using  the  sodium  sulfide  drug 
product  dropped  out  of  the  study  after 


day  5  because  of  erosions  that  failed  to 
heal  within  24  hours.  Seven  of  the 
subjects  using  the  sodium  sulfide 
product  experienced  mild  to  moderate 
adverse  reactions  such  as  tingling, 
stinging  sensation,  and/or  slight  to 
severe  burning  sensations.  Four  of  the 
subjects  using  the  placebo  also  reported 
some  mild  adverse  reactions,  such  as 
stinging,  throbbing,  swelling,  numbness, 
and/or  rash. " 

In  the  second  trial,  29  subjects 
completed  the  study.  Fourteen  subjects 
used  the  sodium  sulfide  product,  and  15 
subjects  used  the  placebo.  Five  of  the 
subjects  using  sodium  sulfide  reported 
severe  adverse  reactions,  such  as 
burning,  "open  and  sore,"  "red  and 
open,"  and  slight  erythema.  Three 
subjects  stopped  using  the  sodium 
sulfide  product  temporarily.  Three  other 
subjects  using  the  sodium  sulfide 
product  experienced  mild  reactions, 
such  as  slight  burning  or  tingling. 

In  summary,  16  of  tne  29  subjects 
using  the  sodium  sulfide  product  in  the 
two  trials  experienced  some  type  of 
adverse  reaction.  The  agency  could  not 
clearly  ascertain  from  the  clinical  data 
submitted  what  proportion  of  the 
adverse  reactions  may  have  been  drug 
induced.  However,  many  of  the  subjects 
were  advised  to  use  vaseline,  stop  using 
the  product,  and/or  use  soapy  soaks  and 
epsom  salts. 

The  agency  concludes  that  the 
extremely  high  incidence  of  adverse 
reactions,  particularly  the  burning 
sensations  and  irritation,  and  the  need 
for  subsequent  professional  advice  and 
counseling  to  counter  the  effects  of 
these  adverse  reactions  makes  this 
ingredient  imacceptable  for  OTC  use. 
The  agency  considers  sodium  sulfide  as 
unsafe  for  OTC  human  use  for  the 
temporary  relief  of  pain  associated  with 
ingrown  toenails.  Therefore,  sodium 
sulfide  1  percent  is  not  considered  a 
monograph  condition. 

Reference 

(1)  "New  Clinical  Data  Supporting  Efficacy 
of  Sodium  Sulfide,  1  percent  in  Relieving 
Pain  of  Ingrown  Toenails,"  Conunent  No. 
C00008,  Docket  No.  80N-0348,  Dockets 
Management  Branch. 

3.  One  manufacturer  requested  a 
meeting  to  discuss  protocols  for  studies 
to  support  the  safety  and  effectiveness 
of  an  anesthetic  in  combination  with 
tannic  acid  (Ref.  1). 

The  agency  requested  the 
manufacturer  to  provide  proposed 
protocols  (Refs.  2  and  3).  but  none  have 
been  submitted  to  date.  The  use  of 
several  anesthetic  ingredients 
(benzocaine,  chlorobutanol,  and 
dibucaine)  in  ingrown  toenail  relief 
drug  products  was  discussed  by  the 


Panel  (45  FR  69122  at  69129)  and  their 
review  was  deferred  to  the  Advisory 
Review  Panel  on  OTC  Topical 
Analgesic,  Antirheumatic.  Otic,  Bum, 
and  Sunburn  Prevention  and  Treatment 
Drug  Products.  That  Panel  did  not 
review  these  ingredients  for  this  use. 
The  agency  is  not  aware  of  any  data  that 
establish  the  safety  and  effectiveness  of 
anesthetic  ingredients  for  the  relief  of 
symptoms  (e.g.,  pain)  of  ingrowm 
toenail.  Therefore,  benzocaine. 
chlorobutanol,  and  dibucaine  are 
nonmonograph  conditions  for  this  use. 

References 

(1)  Comment  No.  COOOIO.  Docket  No. 
80N0348,  Dockets  Management  Branch. 

(2)  Letter  from  W.  E.  Gilbertson,  FDA,  to 
C.  Farhi,  American  Home  Products  Corp., 
coded  ANS/COOOIO,  Docket  No.  80N-0348, 
Dockets  Management  Branch. 

(3)  Letter  from  W.  E.  Gilbertson,  FDA,  to 
C.  Farhi,  American  Home  Products  Corp., 
coded  LET2,  Docket  No.  80N-0348,  Dockets 
Management  Branch. 

B.  Comments  on  Directions 

4.  One  comment  requested  revisions 
in  the  directions  for  use  for  OTC 
ingrown  toenail  drug  products.  The 
comment  noted  that  it  used  these 
suggested  directions  in  a  clinical  study 
and  they  were  easy  for  consumers  to 
understand.  A  second  comment 
requested  that  the  directions  provide  the 
option  of  applying  ingrovsm  toenail 
relief  drug  products  with  an  applicator 
or  with  cotton  in  the  nail  groove. 

The  agency  is  not  addressing  these 
comments  in  this  final  rule  because  no 
active  ingredients  are  included  in  a 
monograph  for  OTC  ingrown  toenail 
relief  drug  products.  When  an  active 
ingredient  achieves  Category  I  status  for 
this  use,  the  agency  will  develop 
appropriate  directions  for  use  and  will 
consider  the  comments'  requests  at  that 
time. 

II.  The  Agency's  Final  Conclusions  on 
OTC  Ingrown  Toenail  Relief  Drug 
Products 

At  this  time,  there  is  a  lack  of 
sufficient  data  to  establish  that 
benzocaine,  chlorobutanol,  dibucaine. 
sodium  sulfide,  tannic  acid,  or  any  other 
ingredients  are  safe  and  effective  for  use 
for  ingrown  toenail  relief.  The  agency 
has  determined  that  no  active  ingredient 
has  been  found  to  be  generally 
recognized  as  safe  and  effective  and  not 
misbranded  for  use  in  an  OTC  ingrown 
toenail  relief  drug  product. 

In  the  Federal  Register  of  November 
7, 1990  (55  FR  46914),  the  agency 
published  a  final  rule  in  part  310 
establishing  that  certain  active 
ingredients  that  had  been  under 
consideration  in  a  number  of  OTC  drug 


rulemaking  proceedings  were  not 
generally  recognized  as  safe  and 
effective.  That  final  rule  was  effective 
on  May  7, 1991,  and  included  in 
§  310.545(a)(ll)  the  ingredients 
chloroxylenol  and  urea  that  had  been 
previously  considered  under  this 
rulemaking  for  use  as  active  ingredients 
in  ingrown  toenail  relief  drug  products. 
This  final  rule  establishes  that  any  OTC 
ingrown  toenail  relief  drug  product  is 
not  generally  recognized  as  safe  and 
effective  and  expands  the 
nonmonograph  ingredients  to  include 
all  other  OTC  ingrown  toenail  relief 
active  ingredients.  These  additional 
ingredients  include,  but  are  not  limited 
to,  benzocaine,  chlorobutanol, 
dibucaine,  sodium  sulfide,  and  tannic 
acid,  which  were  reviewed  by  the  Panel 
and  the  agency.  Therefore,  any 
ingredient  that  is  labeled,  represented, 
or  promoted  for  use  as  an  ingrown 
toenail  relief  drug  product  is  considered 
nonmonograph  and  misbranded  under 
section  502  of  the  act  and  is  a  new  drug 
under  section  201(p)  of  the  act  for 
which  an  approved  application  under 
section  505  of  the  act  and  21  CFR  part 
314  of  the  regulations  is  required  for 
marketing.  In  appropriate 
circumstances,  a  citizen  petition  to 
establish  a  monograph  may  be 
submitted  under  21  CFR  10.30  in  lieu  of 
an  application.  Any  such  OTC  drug 
product  initially  introduced  or  initially 
delivered  for  introduction  into  interstate 
commerce  after  the  effective  date  of  the 
final  rule  that  is  not  in  compliance  with 
the  regulation  is  subject  to  regulatory 
action.  In  order  to  avoid  duplication  in 
Usting  OTC  ingrown  toenail  relief  active 
ingredients  in  more  than  one  regulation 
and  for  ease  in  locating  these 
ingredients  in  the  Code  of  Federal 
Regulations,  the  agency  is  listing  all  of 
these  ingredients  in  a  single  regulation 
in  new  §  310.538  entitled  "Drug 
products  containing  active  ingredients 
offered  over-the-counter  (OTC)  for  use 
for  ingrown  toenail  relief."  Accordingly, 
§  310.545{a)(ll)  is  being  removed. 
No  comments  were  received  in 
response  to  the  agency's  request  for 
specific  comment  on  the  economic 
impact  of  this  rulemaking  (47  FR  39120 
at  39124).  The  agency  has  examined  the 
economic  consequences  of  this  final 
rule  in  conjunction  with  other  rules 
resulting  from  the  OTC  drug  review.  In 
a  notice  published  in  the  Federal 
Register  of  February  8,  1983  (48  FR 
5806),  the  agency  announced  the 
availability  of  an  assessment  of  these 
economic  impacts.  The  assessment 
determined  that  the  combined  impacts 
of  all  the  rules  resulting  from  the  OTC 
drug  review  do  not  constitute  a  major 


rule  according  to  the  criteria  established 
by  Executive  Order  12291.  Tie  agency 
therefore  concludes  that  no  c  ne  of  these 
rules,  including  iiis  final  rule  for  OTC 
ingrown  toenail  relief  drug  products,  is 
a  major  rule. 

The  economic  assessment  also 
concluded  that  the  overall  OTC  drug 
review  was  not  likely  to  havo  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities  as 
defined  in  the  Regulatory  Flexibility  Act 
(Pub.  L.  96-354)  That  assessment 
included  a  discretionary  reg  ilatory 
flexibility  analysis  in  the  event  that  an 
individual  rule  might  impose  an 
unusual  or  disproportionate  impact  on 
small  entities.  However,  this  particular 
rulemaking  for  OTC  ingrowi  toenail 
relief  drug  products  is  not  expected  to 
pose  such  an  impact  on  sma  1 
businesses  because  only  a  United 
number  of  products  are  afferted.  As 
noted  above,  the  ingredients 
chloroxylenol  and  urea  have  already 
been  removed  from  OTC  ingrown 
toenail  relief  drug  products.  The 
submitted  product  that  contained 
sodium  sulfide  is  not  currertly 
marketed.  The  agency  is  only  aware  of 
a  few  products  containing  other 
ingredients  (e.g.,  two  combination  drug 
products  containing  chlorobutanol  and 
tannic  acid,  and  one  containing 
benzocaine  and  tannic  acid  .  Based  on 
the  limited  number  of  affec'ed  products, 
the  agency  certifies  that  this  final  rule 
will  not  have  a  significant  economic 
impact  on  a  substantial  number  of  small 
entities. 

The  agency  has  determined  under  21 
CFR  25.24(c)(6)  that  this  ac'ion  is  of  a 
type  that  does  not  individually  or 
cumulatively  have  a  significant  effect  on 
the  human  environment.  Therefore, 
neither  an  environmental  assessment 
nor  an  environmental  impact  statement 
is  required. 

List  of  Subjects  in  21  CFR  Part  310 

Administrative  practice  and 
procedure,  Dru.js,  Labeling,  Medical 
devices.  Reporting  and  recordkeeping 
requirements. 

Therefore,  urder  the  Federal  Food, 
Drug,  and  Cosmetic  Act  and  under 
authority  delegated  to  the  Commissioner 
of  Food  and  Drjgs,  21  CFR  part  310  is 
amended  as  fol  ows: 

PART  310— NEW  DRUGS 

1.  The  authority  citation  for  21  CFR 
part  310  continues  to  read  as  follows: 

Authority:  Sec;.  201,  301.  501,  502.  503, 
505,  506,  507,  512-516,  520.  601(a),  701,  704, 
705,  721  of  the  Fifderal  Food,  Drug,  and 
Cosmetic  Act  (21  U.S.C.  321,  331,  351.  352. 
353.  355.  356.  35 r  360b-360f,  360),  361(a), 


371,  374,  375,  379e);  MCS.  215.  301,  302(a). 
351,  3S4-360F  of  the  Public  Health  Service 
Act  (42  U.S.C.  216,  241.  242(a).  262.  263b- 
263n). 

2.  New  §  310.538  is  added  to  subpart 
E  to  read  as  follows: 

S310.538  Drug  product*  containing  •ctiv* 
ingredients  offered  over-the-counter  (OTC) 
for  use  for  ingrown  toenail  relief. 

(a)  Any  product  that  bears  labeling 
claims  such  as  for  "temporary  relief  of 
discomfort  from  ingrown  toenails,"  or 
"ingrown  toenail  relief  product,"  or 
"ingrown  toenail  reliever,"  or  similar 
claims  is  considered  an  ingrown  toenail 
relief  drug  product.  Benzocaine, 
chlorobutanol,  chloroxylenol, 
dibucaine,  sodium  sulfide,  tannic  acid, 
and  urea  have  been  present  as 
ingredients  in  such  products.  There  is 
lack  of  adequate  data  to  establish 
general  recognition  of  the  safety  and 
effectiveness  of  these  or  any  other 
ingredients  for  OTC  use  for  ingrown 
toenail  relief.  Based  on  evidence 
currently  available,  any  OTC  drug 
product  containing  ingredients  offered 
for  use  for  ingrown  toenail  relief  cannot 
be  generally  recognized  as  safe  and 
effective. 

(b)  Any  OTC  drug  product  that  is 
labeled,  represented,  or  promoted  for 
ingrown  toenail  relief  is  regarded  as  a 
new  drug  within  the  meaning  of  section 
201{p)  of  the  Federal  Food,  Drug,  and 
Cosmetic  Act  (the  act),  for  which  an 
approved  application  or  abbreviated 
application  under  section  505  of  the  act 
and  part  314  of  this  chapter  is  required 
for  mapketing.  In  the  absence  of  an 
approved  new  drug  application  or 
abbreviated  new  drug  application,  such 
product  is  also  misbranded  under 
section  502  of  the  act. 

(c)  Clinical  investigations  designed  to 
obtain  evidence  that  any  drug  product 
labeled,  represented,  or  promoted  for 
OTC  use  for  ingrown  toenail  relief  is 
safe  and  effective  for  the  purpose 
intended  must  comply  with  the 
requirements  and  procedures  governing 
the  use  of  investigational  new  drugs  set 
forth  in  part  312  of  this  chapter. 

(d)  After  March  9.  1994,  any  such 
OTC  drug  product  initially  introduced 
or  initially  delivered  for  introduction 
into  interstate  commerce  that  is  not  in 
compliance  with  this  section  is  subject 
to  regulatory  action. 

S  310.545    [Amended] 

3.  Section  310.545  Drug  products 
containing  certain  active  ingredients 
offered  over-the-counter  (OTC)  for 
certain  uses  is  amended  by  removing 
and  reserving  paragraph  (a)(ll). 
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Dated;  September  2, 1993. 
Michael  R.  Taylor. 
Deputy  Commissioner  for  Policy. 
IFR  Doc.  93-21948  Filed  9-8-93:  8:45  ami 

BIUJNC  CODE  41«0-01-F 


r 


^  s 


s  s 

I 


Thursday 
September  9,  1993 


Part  VI 

Department  of 
Health  and  Human 
Services  

Food  and  Drug  Administration 

21  CFR  Parts  310,  700  and  701 
hormone-Containing  Drug  Products; 
Cosmetic  Products  Containing  Hormone 
Ingredients;  Rule  and  Proposed  Rule 


47608    Federal  Register  /  Vol.  58.  No.  173  /  Thursday.  September  9.  1993  /  Rules  and  Regulations 


DEPARTMEffT  OF  HEALTH  AND 
HUMAN  SERVICES 

Food  and  Drug  Administration 

21  CFR  Part  310 
(Docket  No.  81 N-01 44] 
RiN  090S-AA06 

Topically  Appliad  Hormona-Containing 
Drug  Products  for  Over-ttia-Counter 

Human  Use 

AGENCY:  Food  and  Drug  Administration. 

HHS. 

ACTION:  Final  rule. 

SU«MMARY:  The  Food  and  Drug 
Administration  (FDA)  is  issuing  a  final 
rule  establishing  that  any  topically 
applied  hormone-containing  drug 
product  for  over-the-counter  (OTC) 
human  use  is  not  generally  recognized 
as  safe  and  effective  and  is  misbranded. 
FDA  is  issuing  this  final  rule  after 
considering  public  comments  on  the 
agency's  pro{X)sed  regulation,  which 
was  issued  in  the  form  of  a  tentative 
final  rule,  and  all  new  data  and 
information  on  topically  applied 
hormone-containing  drug  products  that 
have  come  to  the  agency's  attention. 
This  final  rule  is  part  of  the  ongoing 
review  of  OTC  drug  products  conducted 
by  FDA. 

EFFECTIVE  DATE:  March  9.  1994. 
FOA  FURTHER  INFORMATION  CONTACT: 
William  E.  Gilbertson.  Center  for  Drug 
Evaluation  and  Research  (HFD-810). 
Food  and  Drug  Administration,  5600 
Fishers  Lane.  Rockville.  MD  20857, 
301-594-5000. 

SUPPLEMENTARY  INFORMATION:  In  the 
Federal  Register  of  January  5.  1982  (47 
FR  430).  FDA  published,  under 
§  330.10(a)(6)  (21  CFR  330.10(a)(6)).  an 
advance  notice  of  proposed  rulemaking 
that  would  classify  topically  applied 
hormone-containing  drug  prtxiucts  for 
OTC  human  use  as  not  generally 
recognized  as  safe  and  effective  and  as 
being  misbranded  and  would  declare 
these  products  to  be  new  drugs  within 
the  meaning  of  section  201(p)  of  the 
Federal  Food.  Drug,  and  Cosmetic  Act 
(the  act)  (21  U.S.C.  321(p)).  The  notice 
was  based  on  the  recommendations  of 
the  Advisory  Review  Panel  on  OTC 
Miscellaneous  External  Drug  Products 
(the  Panel),  which  was  the  advisory 
review  panel  responsible  for  evaluating 
data  on  the  active  ingredients  in  this 
drug  class.  Interested  persons  were 
invited  to  submit  comments  by  April  5, 
1982.  Reply  comments  in  response  to 
comments  filed  in  the  initial  comment 
period  could  be  submitted  by  May  5, 
1982. 

In  accordance  with  §  330.10(a)(10), 
the  data  and  information  considered  by 


the  Panel  were  placed  on  display  in  the 
Dockets  Management  Branch  (HFA- 
305),  Food  and  Drug  Administration, 
rm.  1-23.  12420  Parklawn  Dr.. 
Rockville.  MD  20857. 

The  agency's  proposed  regulation,  in 
the  form  of  a  tentative  final  rule,  for 
OTC  topically  applied  hormone- 
containing  drug  products  was  published 
in  the  Federal  Register  of  October  2. 
1989  (54  FR  40618).  Interested  persons 
were  invited  to  file  by  December  1. 
1989.  written  comments,  objections,  or 
requests  for  oral  hearing  before  the 
Commissioner  of  Food  and  Drugs 
regarding  the  proposal.  Interested 
persons  were  invited  to  file  comments 
on  the  agency's  economic  impact 
determination  by  January  30,  1990.  New 
data  could  have  been  submitted  until 
October  2, 1990.  and  comments  on  the 
new  data  until  December  3. 1990.  Final 
agency  action  occurs  with  the 
publication  of  this  final  rule  on  OTC 
topically  applied  hormone-containing 
drug  products. 

As  discussed  in  the  preamble  to  the 
agency's  proposed  rule  for  OTC 
topically  applied  hormone-containing 
dnig  products  (54  FR  40618).  the  agency 
advised  that  the  drug  products  covered 
by  this  regulation  would  be  subject  to 
the  regulation  effective  6  months  after 
date  of  publication  of  the  final  rule  in 
the  Federal  Register.  On  or  after  March 
9.  1994.  no  OTC  drug  products  that  are 
sub^  to  this  final  rule  may  be  initially 
introduced  or  initially  delivered  for 
introduction  into  interstate  commerce 
unless  they  are  the  subject  of  an 
approved  application.  If,  in  the  future, 
any  ingredient  is  determined  to  be 
generally  recognized  as  safe  and 
effective  for  use  in  an  OTC  topically 
applied  hormone-containing  drug 
product,  the  agency  will  promulgate  an 
appropriate  regulation  at  that  time. 

In  response  to  the  proposed  rule,  one 
comment  from  an  individual  was 
submitted.  A  copy  of  the  comment  is  on 
public  display  in  the  Dockets 
Management  Branch  (address  above).  In 
proceeding  with  this  final  rule,  the 
agency  has  considered  the  issues  raised 
in  the  comment. 

I.  The  Agency's  Conclusions  on  the 
Comment 

One  comment  expressed  concern 
about  the  presence  of  steroids  and 
steroid  derivatives  in  OTC  cosmetic 
drug  products.  The  comment  mentioned 
the  recent  purchase  of  two  cosmetic 
products  containing  pregnenolone 
acetate.  The  comment  stated  that  the 
name  of  the  ingredient  was  listed  in  the 
labeling  of  both  products,  but  expressed 
concern  that  the  labeling  of  neither 


product  indicated  the  chemical  origin  of 
the  hormone  ingredient.  The  comment 
stated  that  cosmetic  manufacturers  may 
use  corticosteroids  such  as 
pregnenolone  acetate  as  well  as 
hormones  (from  an  animal  source)  in 
the  form  of  tissue  extracts  in  "F.D.A. 
acceptable  amounts"  without  truly 
informing  the  consumer.  The  comment 
mentioned  that  FDA  regulations  for 
cosmetic  products  require  in  the 
product's  labeling  a  listing  of  all 
ingredients  present,  but  complained  that 
the  source  of  a  hormone  ingredient  is 
not  required  to  be  disclosed.  The 
comment  noted  that  people  with  major 
health  concerns,  as  in  the  case  of  a 
cortisone-related  disease  such  as 
Cushing's  syndrome  or  an 
immunosuppressive  disorder  such  as 
Lupus,  might  prefer  to  avoid 
corticosteroids  from  a  hidden  source. 
The  comment  contended  that 
consumers  who  wish  to  avoid  using 
such  products  have  a  right  to  know 
what  they  are  using.  The  comment 
stated  that  a  product's  labeling  is 
misleading  when  this  information  is  not 
disclosed  and  suggested  that  the  agency 
require  disclosure  of  the  chemical  origin 
of  a  hormone  in  a  cosmetic  product's 
labeling. 

There  currently  is  no  provision  in 
sections  601  through  603  of  the  act  (21 
U.S.C.  361  through  363)  that  requires 
manufacturers  of  cosmetic  products  to 
disclose  the  chemical  origin  of  a 
hormone  ingredient  in  a  cosmetic 
product's  labeling.  Nor  is  there 
currently  any  FDA  regulation  requiring 
this  type  of  labeling. 

In  the  notice  of  proposed  rulemaking 
for  topically  applied  hormone- 
containing  drug  products  for  OTC  use 
(54  FR  40618  at  40620).  the  agency 
discussed  the  labeling  of  cosmetic 
products  containing  hormone 
ingredients.  The  agency  stated  that  it 
considers  the  use  of  the  word 
"hormone"  in  the  text  of  the  product's 
labeling  or  in  the  ingredient  statement 
to  be  an  implied  drug  claim,  and  that 
such  labeling  would  cause  the  product 
to  be  regulated  as  a  drug.  The  agency 
stated  that  if  a  manufacturer  includes  a 
hormone  in  its  cosmetic  product,  it  may 
designate  this  ingredient  in  the 
product's  labeling  by  any  appropriate 
name.  The  agency  stated  that  the 
chemical  name  is  preferable  and 
mentioned  that  the  chemical  name  for 
pregnenolone  acetate  is  "3- 
hydroxypregn-5-ene-20-one  acetate." 
"This  name  would  appear  in  a  listing  of 
all  ingredients  in  the  product  in 
accordance  with  agency  regulations  in 
§  701.3  (21  CFR  701.3).  Under  this 
regulation,  an  ingredient  must  be 
declared  in  the  product's  labeling  by  the 
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name  specified  in  the  Cosmetics, 
Toiletries,  and  Fragrances  Association 
Cosmetic  Ingredient  Dictionary  or,  if  not 
in  that  dictionary,  by  the  name  specified 
in  several  alternative  recognized 
compendia  of  chemical  substances.  The 
agency  now  urges  cosmetic  product 
manufacturers  who  include  normone 
ingredients  (or  substances  containing 
hormones)  in  their  products  to  identify 
these  substances  in  their  ingredient 
declaration  using  names  that  are  most 
likely  to  be  recognized  by  consumers. 
Following  the  sequence  for  designating 
cosmetic  ingredients  in  §  701.3(c),  the 
agency  has  now  determined  that  the 
most  appropriate  names  to  use  are  those 
contained  in  the  "USAN  and  the  USP 
dictionary  of  drug  names"  listed  in 
§  701.3(c)(2)(vJ.  The  names  for  hormone 
ingredients  are  ciurently  not  designated 
in  agency  regulations.  Because  the 
agency's  cosmetic  regulations  specify  a 
specific  sequence  of  sources  to  oe 
utilized  to  establish  the  name  to  be  used 
for  a  cosmetic  ingredient  when  the 
agency  has  not  specified  a  name  in 
§  701.30,  elsewhere  in  this  issue  of  the 
Federal  Register,  the  agency  is 
proposing  to  amend  §  701.30  to 
establish  the  names  that  would  be 
permitted  to  identify  hormone 
ingredients  in  cosmetic  product 
labeling. 

Using  the  names  established  by  the 
agency,  consumers  who  wish  to  avoid  a 
particular  cosmetic  ingredient,  for 
medical  or  other  reasons,  would  be  able 
to  identify  the  ingredient  contained  in  a 
product.  Consiuners  may  also  contact 
manufacturers  of  cosmetic  products  if 
they  are  uncertain  whether  or  not  the 
product  contains  a  specific  hormone 
ingredient.  The  agency  also  suggests 
that  consumers  with  medical  conditions 
who  wish  to  avoid  topical  corticosteroid 
products  consult  with  a  physician  or 
pharmacist  before  using  a  cosmetic 

Eroduct  that  they  believe  contains  a 
ormone  ingredient. 
Because  certain  hormone  ingredients 
may  be  present  in  cosmetic  products, 
the  agency  believes  it  would  be 
appropriate  to  amend  the  cosmetic 
regulations  to  identify  these  hormones 
and  to  specify  the  upper  concentration 
limits  for  those  ingredients.  Therefore, 
elsewhere  in  this  issue  of  the  Federal 
Register,  the  agency  is  proposing  to 
amend  Part  700  (  21  CFR  part  700)  by 
adding  new  §  700.20  entitled  "Use  of 
certain  hormones  as  ingredients  in 
cosmetic  products." 

n.  The  Agency's  Final  Conclusions  on 
OTC  Topically  Applied  Hormone- 
Containing  Drag  Products 

The  agency  has  determined  that  all 
topically  applied  honnoneKX)ntaining 


drug  product;  for  OTC  human  use  are 
not  generally  recognized  as  safe  and 
effective  and  u*e  misbrai:ded.  This 
determinatior  includes,  but  is  not 
Umited  to,  products  that  contain 
estrogens,  progestins,  androgens, 
anaboUc  stercids,  and  adrenal 
corticosteroids  and  synthetic  analogs. 
The  final  regv  lation  also  covers 
pregnenolone  and  pregnenolone  acetate, 
steroids  that  ere  closely  related  to 
progesterone  :n  chemical  structiire  and 
that  exert  an  estrogen-like  action  on  the 
skin  when  apjiied  topically.  However, 
the  final  regulation  does  not  include 
hydrocortisone  and  hydrocortisone 
acetate  labeled,  represen'ed,  or 
promoted  for  DTC  topics  1  analgesic  use 
in  accordance  with  Part  348  (21  CFR 
part  348). 

Except  for  drug  products  containing 
hydrocortisone  or  hydrocortisone 
acetate  discussed  above,  any  topically 
applied  hormone-contairing  product 
bearing  any  divg  claims  s  considered 
misbranded  uider  section  502  of  the  act 
(21  U.S.C.  352)  and  is  a  rew  drug  under 
section  201(p]  of  the  act  or  which  an 
approved  app  ication  under  section  505 
of  the  act  (21  U.S.C.  355)  and  Part  314 
(21  CFR  part  314)  of  the  i^gulations  is 
required  for  marketing.  Li  appropriate 
circumstances,  where  th(  re  are  adequate 
data  to  estabU:.h  general  recognition  of 
safety  and  effectiveness,  i  citizen 
petition  to  estj  blish  a  mc  nograph  for 
OTC  topically  applied  h(  rmone- 
containing dn. g product.'  maybe 
submitted  under  §  10.30  21  CFR  10.30) 
in  Ueu  of  an  appUcation.  Any  OTC  drug 
product  subject  to  this  final  rule  that  is 
introduced  or  nitially  d(  Uvered  for 
introduction  iiito  interstate  commerce 
after  the  effect  ve  date  of  the  final  rule 
that  is  not  in  c  xnpUance  vvrith  the 
regulation  is  subject  to  n  gulatory 
action. 

No  commeni  s  were  rec  eived  in 
response  to  tht  agency's  request  for 
specific  comm  jnt  on  the  economic 
impact  of  this  :xilemaking  (54  FR  40618 
at  40621  to  40t  22).  The  <  gency  has 
examined  the  economic  "onsequences 
of  this  final  rule  in  conjvnction  with 
other  rules  resulting  frori  the  OTC  drug 
review.  In  a  notice  published  in  the 
Federal  Register  of  Febnary  8, 1983  (48 
FR  5806),  the  agency  am^ounced  the 
availability  of  in  assessnent  of  these 
economic  impects.  The  assessment 
determined  that  the  combined  impacts 
of  all  the  rules  resulting  from  the  OTC 
drug  review  do  not  constitute  a  major 
rule  according  '.o  the  cri  eria  established 
by  Executive  Order  122(1.  The  agency 
therefore  concl  ;des  that  no  one  of  these 
rules,  includinc  this  find  rule  for  OTC 
topically  applied  hormcne-containing 
dnig  products,  is  a  major  rule. 


The  economic  assessment  also 
concluded  that  the  overall  OTC  drug 
review  was  not  likely  to  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities  as 
defined  in  the  Regulatory  Flexibihty  Act 
(Pub.  L.  96-354).  That  assessment 
included  a  discretionary  regulatory 
flexibility  analysis  in  the  event  that  an 
individual  rule  might  impose  an 
unusual  or  disproportionate  impact  on 
small  entities.  However,  this  particular 
rulemaking  for  OTC  topically  applied 
hormone-containing  drug  products  is 
not  expected  to  pose  such  an  impact  on 
small  businesses  because  there  are  a 
limited  number  of  these  types  of 
products  currently  being  marketed.  As 
noted  in  the  proposed  rule  (54  FR  40618 
at  40620),  there  are  only  a  few  OTC  skin 
care  products  containing  hormones  that 
are  currently  subject  to  new  drug 
applications.  The  agency  is  aware  of 
only  a  few  other  products  that  are 
ciurently  marketed  without  new  drug 
applications.  These  products  would  be 
able  to  remain  in  the  market  with  some 
relabeling  in  accord  with  the  notice  of 
proposed  rulemaking  for  cosmetic 
products  containing  certain  hormone 
ingredients,  published  elsewhere  in  this 
issue  of  the  Federal  Register.  Therefore, 
the  agency  certifies  that  this  final  rule 
will  not  have  a  significant  economic 
impact  on  a  substantial  number  of  small 
entities. 

The  agency  has  determined  imder  21 
CFR  25.24(c)(6)  that  this  action  is  of  a 
type  that  does  not  individually  or 
cumulatively  have  a  significant  effect  on 
the  hiunan  environment.  Therefore, 
neither  an  environmental  assessment 
nor  an  environmental  impact  statement 
is  required. 

List  of  Subjects  in  21  CFR  Part  310 

Administrative  practice  and 
procedure.  Drugs,  Labeling,  Medical 
devices.  Reporting  and  recordkeeping 
requirements. 

Therefore,  imder  the  Federal  Food, 
Drug,  and  Cosmetic  Act  and  under 
authority  delegated  to  the  Commissioner 
of  Food  and  Drugs,  21  CFR  part  310  is 
amended  as  follows: 

PART  310-MEW  DRUGS 

1.  The  authority  citation  for  21  CFR 
part  310  continues  to  read  as  follows: 

Authority:  Sees.  201,  301,  501, 502,  503, 
505,  506,  507,  512-516,  520,  601(a),  701,  704. 
705,  721  of  the  Federal  Food,  Drug,  and 
Cosmetic  Act  (21  U.S.C  321,  331,  351,  352,' 
353,  355.  356,  357,  360b-360f,  360],  361(a). 
371,  374,  375,  379e):  sees.  215,  301,  302(a), 
351.  354-360F  of  the  Public  Health  Service 
Act  (42  U.S.C  216,  241,  242(a),  262,  263t>- 
263n). 
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2.  New  $  310.530  is  added  to  subpart 
E  to  read  as  follows: 

§310.530  Topleatty  appUed  honnone- 
contaMng  drug  products  for  oyr-<h»- 
counter  (OTC)  human  use. 

(a)  The  term  "hormone"  is  used 
broadly  to  describe  a  chemical 
substance  formed  in  some  organ  of  the 
body,  such  as  the  adrenal  glands  or  the 
pituitary,  and  carried  to  another  organ 
or  tissue,  where  it  has  a  specific  effect 
Hormones  include,  for  example, 
estrogens,  progestins,  androgens, 
anabolic  steroids,  and  adrenal 
corticosteroids,  and  synthetic  analogs. 
Estrogens,  progesterone,  pregnenolone, 
and  pregnenolone  acetate  have  been 
present  as  ingredients  in  OTC  drug 
products  marketed  for  topical  use  as 
hormone  creams.  However,  there  is  a 
lack  of  adequate  data  to  estabUsh 
effectiveness  for  any  OTC  drug  use  of 
these  ingredients.  Therefore,  with  the 
exception  of  those  hormones  identified 
in  paragraph  (e)  of  this  section,  any  OTC 
drug  product  containing  an  ingredient 
offered  for  use  as  a  topically  applied 
hormone  cannot  be  considered  generally 
recognized  as  safe  and  effective  for  its 
intended  use.  The  intended  use  of  the 
product  may  be  inferred  from  the 


product's  labeling,  promotional 
material,  advertising,  and  any  other 
releviant  factor.  The  use  of  the  word 
"hormone"  in  the  text  of  the  labeling  or 
in  the  in^wlient  statement  is  an 
implied  drug  claim.  The  claim  implied 
by  the  use  of  this  term  is  that  the 
product  will  have  a  therapeutic  or  some 
other  physiological  effect  on  the  body. 
Therefore,  reference  to  a  product  as  a 
"hormone  cream"  or  any  statement  in 
the  labeling  indicating  that  "hormones" 
are  present  in  the  product,  or  any 
statement  that  features  or  emphasizus 
the  presence  of  a  hormone  ingredient  in 
the  product  will  be  considered  to  be  a 
therapeutic  claim  for  the  product,  or  a 
claim  that  the  product  will  affect  the 
structure  or  function  of  the  body,  and 
will  consequently  cause  the  product  to 
be  a  drug. 

(b)  Any  OTC  drug  product  that  is 
labeled,  represented,  or  promoted  as  a 
topically  applied  hormone-containing 
product  for  drug  use,  with  the  exception 
of  those  hormones  identified  in 
paragraph  (e)  of  this  section,  is  regarded 
as  a  new  drug  within  the  meaning  of 
section  201(p)  of  the  act,  for  whi^  an 
approved  application  or  abbreviated 
application  under  section  505  of  the  act 
and  Part  314  of  this  chapter  is  required 
for  marketing.  In  the  absence  of  an 


approved  new  drug  application  or 
abbreviated  new  drug  application,  such 
product  is  also  misbranded  under 
section  502  of  the  act. 

(c)  CUnical  investigations  designed  to 
obtain  evidence  that  any  drug  product 
labeled,  represented,  or  promoted  for 
OTC  use  as  a  topically  applied 
hormone-containing  drug  product  is 
safe  and  effective  for  the  purpose 
intended  must  comply  with  the 
requirements  and  procedures  governing 
the  use  of  investigational  new  drugs  set 
forth  in  Part  312  of  this  chapter. 

(d)  After  March  9, 1994,  any  such 
OTC  drug  product  initially  introduced 
or  initially  delivered  for  introduction 
into  interstate  commerce  that  is  not  in 
compliance  with  this  section  is  subject 
to  regulatory  action. 

(e)  This  section  does  not  apply  to 
hydrocortisone  and  hydrocortisone 
acetate  labeled,  represented,  or 
promoted  for  OTC  topical  use  in 
accordance  with  Part  348  of  this 
chapter. 

Dated:  September  2. 1993. 
Michael  R.  Taylor, 
Depu  ty  Commissioner  for  Pcdicy. 
(FR  Doc.  93-21946  Piled  9-8-93:  S:4S  ami 
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DEPARTMEHT  OF  HEALTH  ANO 
HUMAN  SERVICES 

Food  snd  OniQ  Administration 

21CFRP«ts700and701 

[DectolNo.91»M»45] 

Cosmetic  Products  Containing  Ceftain 
Honnone  Ingradlents;  Notice  of 
Proposed  Rulemaldng 

AGENCY:  Food  and  Drug  Administration. 

HHS. 

ACTION:  Notice  of  proposed  rulemaking. 

SUMMARY:  The  Food  and  Drug 
Administration  (FDA)  is  issuing  a  notice 
of  proposed  rulemaking  identifying 
certain  hormones  that  may  appear  in 
cosmetic  products,  specif>'ing  the  upper 
concentration  limits  for  those 
ingredients,  and  designating  the  source 
for  naming  those  ingredients  in  product 
labeling.  FDA  is  issuing  this  notice  of 
proposed  rulemaking  in  conjunction 
writh  the  agency's  final  rule  for  topically 
applied  hormone-containing  drug 
products  for  over-the-counter  (OTC) 
human  use,  published  elsewhere  in  this 
issue  of  the  Federal  Register. 
DATES:  Written  comments  by  November 
8. 1993. 

ADOWESSES;  Written  comments  to  the 
Dockets  Management  Branch  (HFA- 
305).  Food  end  Drug  Administration, 
rm.  1-23. 12420  ParUawn  Dr.. 
Rockville.  MD  20857. 
FOR  HMTMER  WromiATIOM  CONTACT:  |ohn 

E.  Baiky.  Center  for  Food  Safety  umI 
Applied  Nutrition  (HFS-440).  Food  and 
Dnig  Administration.  200  C  St.  SW^ 
Wa^iingtoa,  DC  ^204.  202-205-4530. 
SUPPLEMENTAMV  INFORMATION:  Elsewhere 
in  this  issue  of  the  Federal  Regieler 
FDA  is  issuing  a  final  rule  establishing 
that  any  OTC  drug  product  that  is 
labeled,  represented,  or  promoted  as  a 
topically  applied  hormone-containing 
product  for  drug  use,  with  the  exception 
of  hydrocortisone  and  hydrocortisone 
acetate,  is  regarded  as  a  new  drug 
within  the  meaning  of  section  201(p)  of 
the  Federal  Food,  Drug,  and  Cosmetic 
Act  (the  act).  In  that  final  rule,  the 
agency  states  that  "hormone"  includes 
estrogens,  progestins,  androgens, 
anabolic  steroids,  adrenal 
corticosteroids  and  83mthetic  analogs, 
progesterone,  pregnenolone  and 
pregneno-  lone  acetate,  and 
hytfrocortisone  and  hydrocortisone 

acetate.  

Part  720  of  FDA's  regulations  (21  CFR 
part  720)  peimits  the  v(^untary  fiKng  of 
cosmetic  product  ingredient  and 
cosmetic  raw  material  composition 
statements.  Section  720.4(c)  requests 


thatone  or  more  of  the  cati'gories  Hfted 
in  this  section  be  cited  to  ndicate  the 
product's  intended  use.  Ir  Ae  past, 
paragraph  (12)  of  $  720. 4(i )  (skin  care 
preparations)  included  th'i  category 
hormone  under  paragraph  (v).  However, 
in  the  Federal  Register  of  January  28, 
1992  (57  FR  3128  at  3129  .  the  agency 
removed  from  §  72ti.4(c)(:  2)  the  skin 
care  categories  "Hormone ,"  "Skin 
lighteners,"  and  "V/rinklo  smoothing 
(removers)."  The  a(',sncy  loted  in  its 
proposal  to  remove  these  categories  (see 
the  Federal  Register  of  October  25, 
1990,  55  FR  42993  it  42994)  that  these 
designations  have  \<eeD  tl>e  subject  of 
considerable  regulatory  controversy 
because  such  items  can  be  both 
cosmetics  and  drugs  und  ar  the  act 
These  designations  origiiaily  were 
included  in  the  list  of  product  categories 
when  the  regulation  was  published  in 
the  Federal  Register  of  April  11. 1972 
(37  FR  7151).  At  that  tinr  a,  it  was  the 
agency's  intent  to  permi:  the  registration 
of  these  types  of  products  as  cosmetics, 
but  with  the  understand 'og  that  these 
products  are  legally  botl  dnigs  and 
cosmetics.  However,  the  original 
category  designations  h<  ve  been 
interpreted  by  cosmetic  -nanuiacturers. 
and  others,  to  mear>  thai  FDA 
considered  these  p:-odu(ts  to  be 
exclusively  cosmetics,  v  'hicb  certainly 
is  not  the  case.  The  agar  cy  expects  the 
removal  of  these  three  c  itegory 
designations,  and  regist^tion  of  such 
products,  if  they  ars  alsi  >  cosewtics. 
under  the  reraainicg  category 
designations,  to  all  ?viat  3 
misunderstandingt  that  have  existed. 

Elsewhere  in  thi<:  issi  e  of  the  Federal 
Register  the  ageno  is  c  ^mpleting  the 
rulemaking  for  top  call;  applied  drug 
products  containing  ho"mone 
ingredients.  While  proc  ucts  containing 
hormone  ingredients  ar  d  making  drug 
claims  are  drugs  ui  der  he  act,  certain 
hoimoie-containirg  prxiucts  not 
bearing  drug  daimi  coi  Id  be  cosmetics 
depending  on  the  I  wel;  of  hormones 
used  and  whether  i  hat  i  evel  of  use 
affects  the  structur  >  or  j^ny  function  of 
the  body.  Howrever  soeie  hormones, 
such  as  utabolic  st  )roi<.s  (e.g., 
methandrostenotof  s.  s4  inozolol,  and 
oxymetholone)  an<  adr  )nal 
corticosteroids  (e.g..  be  amethasone, 
prednisolone,  and  >rednisone)  tirould  be 
inappropriate  for  use  ir  a  cosmetic 
product  These  hor  noo  *  ingredients  that 
are  used  in  drug  ptodu  :ts  do  not  at  any 
level,  lliese  hormc  ne  i  igredients  diet 
are  itsed  in  drug  pioduTts  do  not  have 
any  legitimate  cosi!ieti<  uses.  A  review 
of  cosmetic  prodw  ts  n  gistered 
voluntarily  with  th  e  agmcy  reveals  that 


no  product  identifies  any  of  these  drug 
ingedients  in  its  formulation. 

The  safety  of  certain  hormone 
ingredients  at  specific  concentration 
levels  used  for  topical  application  has 
been  established  by  many  years  of 
marketing  of  these  products  as  OTC 
drugs.  In  the  Federal  Register  of  January 
5, 19B2  (47  FR  430  at  432),  FDA 
published  an  advance  notioe  of 
proposed  rulemaking  on  OTC  topically 
applied  hormone-containing  drug 
products.  That  document  contained  the 
results  of  a  review  of  a  number  of 
marketed  products  containing  honnone 
ingredients  that  was  done  by  the 
Advisory  Review  Panel  on  OTC 
Miscellaneous  External  Drug  Products 
(the  Panel).  The  Panel  recommended 
that  FDA  regard  progesterone  in  a 
concentration  up  to  5  milligrams  (mg)/ 
ounce  (oz)  is  safe  when  used  on  the  skin 
daily  in  a  quantity  not  exceeding  2  oz 
per  month.  The  P^nel  determined  that 
this  amount  of  topical  progesterone  does 
not  produce  systemic  effects  and  has  a 
low  incidence  of  irritation  or  allergic 
local  effects.  The  agency's  adverse 
reaction  files  (Ref.  1)  contain 
occurrences  reported  for  topical 
hormone-containing  product.  None  of 
the  occurrences  was  classified  as 
serious.  The  reports  included  two 
occurrences  of  vaginal  hemorrhage,  one 
of  menorrhagia,  and  one  of  menstrual 
disorder.  The  other  reports  relate  to 
contact  dermatitis,  urticaria,  rash,  and 
conjunctiviti*  and  are  considered  less 
serious. 

In  the  Federal  Register  of  October  2, 
1969  (54  FR  40618  at  40621).  in  the 
proposed  rule  on  OTC  topically  applied 
hormone-containing  drug  products. 
FDA  concurred  with  the  Panel's 
conclusion  that  S  mg/oz  progesterone  is 
safe  for  OTC  use  when  used  in  an 
amount  not  exceeding  2  oz  per  month. 
As  discussed  below,  the  agency  is 
proposing  in  new  §  700.2^K2)  to  Umit 
the  use  of  progesterone  in  cosmetic 
products  to  these  levels  that  have  been 
found  to  be  safe  but  lack  effectiveness 
for  drug  use  (do  not  affect  the  stnicture 
or  any  (unction  of  the  body). 

In  tne  same  proposed  rule  (54  FR 
40618  at  40621),  the  agency  also 
tentatively  concluded  that  pregnenolone 
acetate  up  to  0.5  percent  is  safe  for  OTC 
use.  The  agency's  proposal  was  based 
on  findings  of  the  National  Academy  of 
Sciences/National  Reeearch  Council,  as 
part  of  the  agency's  Drug  Efficacy  Study 
Implementation.  (The  Panel  dilj  not 
review  pregrtenolone  acetate.)  A  review 
of  cosmetic  products  registered 
voluntarily  with  the  agency  reveab  only 
two  products  formulated  using 
pregnenolone  acetate  as  an  in^edient. 
One  product  is  reported  to  contain 
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pregnenolone  hemisuccinate  in  addition 
to  pregnenolone  acetate.  Pregnenolone 
succinate  is  listed  in  the  1993  edition  of 
"USAN  and  the  USP  dictionary  of  drug 
names"  (Ref.  2).  which  is  the  authorized 
list  of  established  names  for  drugs  in  the 
United  States.  Pregnenolone  acetate  is 
not  Usted  in  this  reference.  Based  on  its 
previous  evaluation  of  the  safety  of 
pregnenolone  acetate,  the  agency  is 
proposing  in  new  $  700.20(b)(1)  to 
restrict  the  use  of  pregnenolone  acetate 
in  cosmetic  products  to  no  more  than 
0.5  percent,  not  to  exceed  2  oz  per 
month.  At  this  level,  the  ingredient 
would  not  have  a  drug  effect.  However, 
the  agency  has  not  evaluated  any  safety 
and  effectiveness  data  on  pregnenolone 
hemisuccinate  or  pregnenolone 
succinate.  Therefore,  the  agency  is  not 
proposing  to  include  these  ingredients 
in  new  §  700.20(b)(1),  but  invites 
comments  and  data  to  support  the  safe 
use  of  these  ingredients  in  cosmetic 
products.  The  agency  will  announce  in 
the  final  rule  whether  these  ingredients 
will  be  included  in  §  700.20(b)(1). 

This  proposal  specifies  the  hormone 
ingredients  and  their  concentrations 
that  may  be  used  in  the  formulation  of 
cosmetic  products.  The  restrictions  on 
the  types  and  amount  of  hormone  that 
may  be  used  are  based  on  agency 
determinations  that  these  are  safe  levels 
which  do  not  have  any  therapeutic 
effects  or  do  not  affect  the  structure  or 
any  function  of  the  body  (i.e.,  have  no 
drug  effect).  Therefore,  the  agency  is 
proposing  that  these  levels  of  hormones 
be  permitted  for  cosmetic  conditions  of 
use.  At  this  time,  the  safety  of  hormones 
for  inclusion  in  cosmetic  products  has 
been  established  only  for  progesterone 
at  a  concentration  level  up  to  5  mg/oz 
and  pregnenolone  acetate  at  a 
concentration  level  up  to  0.5  percent, 
when  labeled  for  use  not  to  exceed  2  oz 
per  month.  Any  topically-applied 
products  containing  progesterone  at 
concentrations  of  5  mg/oz  or  less  or 
pregnenolone  acetate  at  concentrations 
of  0.5  percent  or  less  are  at  this  time 
regarded  as  cosmetics,  provided  the 
product  labeling  does  not  contain  any 
drug  claims  as  discussed  elsewhere  in 
this  issue  of  the  Federal  Register. 
The  Panel  reviewed  a  product 
containing  "natural  estrogens,"  i.e.,  a 
mixture  of  estrone  and  estradiol  at  a 
total  concentration  of  10,000 
International  Units  (I.U.)  per  oz,  and 
concluded  that  there  were  inadequate 
data  to  establish  the  safety  of  topically 
applied  estrogens  in  concentrations  up 
to  10,000 1.U.  per  oz.  In  the  proposed 
rule  for  OTC  topically  applied  hormone- 
containing  drug  products  (54  FR  40618 
at  40621),  the  agency  stated  that  natural 
estrogens  in  concentrations  up  to  10,000 


I.U.  per  oz  are  safe  for  topical 
application  to  the  skin  when  used  in 
amounts  not  to  exceed  2  oz  per  month. 
However,  the  agency  has  no  information 
on  the  concentration  of  individual 
estrogenic  hormone  chemicals  (i.e.. 
estradiol  and  estrone  or  any  other 
estrogenic  chemicals)  present  in  natural 
estrogens.  As  a  result,  the  agency  is  not 
currently  able  to  establish  the 
concentrations  at  which  the  individual 
estrogen  hormone  chemicals  (which 
were  found  by  the  Panel  to  be  safe  for 
drug  use)  do  not  have  therapeutic  or 
other  drug  effects,  i.e..  at  what  levels  it 
has  been  established  that  the  ingredients 
do  not  affect  the  structure  or  any 
function  of  the  body.  Because 
insufficient  information  exists  to  allow 
the  establishment  of  safe  concentrations 
of  individual  estrogen  hormone 
chemicals  for  use  in  cosmetic  products, 
the  agency  is  proposing  at  this  time  not 
to  permit  the  use  of  natural  estrogens,  or 
any  individual  hormone  chemicals  that 
are  constituents  of  natural  estrogens,  as 
ingredients  for  formulating  cosmetic 
products.  This  use  is  not  allowable 
because  the  agency  is  unable  to 
establish  at  this  time  at  what  level  of  use 
of  these  hormone  ingredients  there  is 
only  a  cosmetic  effect  and  no  drug 
effect.  Therefore,  the  agency  concludes 
at  this  time  that  any  use  of  natural 
estrogens  in  cosmetic  products  makes 
the  product  an  unapproved  new  drug. 
The  conclusion  is  based  on  available 
data  stating  conclusively  that  at  some 
levels  the  ingredients  affect  the 
structure  or  function  of  the  body,  and  a 
concomitant  lack  of  data  establishing  at 
what  level,  if  any.  the  drug  effect  ceases. 
The  agency  invites  comment  on  the 
qualitative  and  quantitative  composition 
of  natural  estrogens  that  would  allow 
the  setting  of  safe  levels  for  use  in 
cosmetic  products. 

The  agency  is  aware  that  estrogens 
and  estrogen-containing  substances 
have  been  used  in  cosmetic  products. 
Manufacturers  of  such  products  are 
urged  to  submit  data  on  the  safety  and 
exact  chemical  identity  of  such 
estrogens  or  estrogen-containing 
substances.  The  submission  should  also 
contain  product  labeling  (current  and 
historical)  and  provide  information 
showing  how  long  the  cosmetic  product 
containing  this  ingredient  has  been 
marketed.  If  adequate  information  is  not 
provided  to  establish  the  chemical 
identity  and  composition  of  natural 
estrogens  used  in  cosmetic  hormone 
products,  the  agency  will  amend 
§  700.20  at  the  final  rule  stage  to  state 
that  natural  estrogens  may  not  be  used 
as  ingredients  for  formulating  cosmetic 
products.  Thereafter,  any  use  of  natural 


estrogens  in  cosmetic  products  would 
make  the  product  an  unapproved  new 
drug. 

The  agency  has  determined  that  use  of 
the  word  "hormone"  in  the  text  of  the 
labeling  or  in  the  ingredient  statement  is 
an  implied  drug  claim.  The  claim 
implied  by  the  use  of  this  term  is  that 
the  product  will  have  a  therapeutic  or 
some  other  physiological  effect  on  the 
body.  Therefore,  reference  to  a  product 
as  a  "hormone  cream"  or  any  statement 
in  the  labeling  that  "hormones"  are 
present  in  the  product  will  be 
considered  to  be  a  therapeutic  claim  for 
the  product,  or  a  claim  that  the  product 
will  affect  the  structure  or  any  fiinction 
of  the  body.  Such  claims  cause  the 
product  to  be  a  drug. 

In  the  proposed  rule  for  OTC  topically 
applied  hormone-containing  drug 
products,  the  agency  stated  that  use  of 
the  chemical  name  of  a  hormone 
ingredient  in  labeling  is  preferable  (54 
FR  40618  at  40620).  Based  on  a 
comment  received  in  response  to  that 
proposal,  as  discussed  elsewhere  in  this 
issue  of  the  Federal  Register  the  agency 
acknowledges  that  the  chemical  name 
may  not  be  readily  recognized  by 
consumers.  The  agency  is  designating 
generally  recognized  established  names 
to  be  used  to  identify  these  hormone 
ingredients  in  cosmetic  product 
labeling,  and  is  including  these  names 
in  §701.30. 

The  agency's  cosmetic  regulations.(21 
CFR  701.3(c))  specify  a  specific 
sequence  of  sources  to  be  utilized  to 
establish  the  name  to  be  used  for  a 
cosmetic  ingredient  when  the  agency 
has  not  specified  a  name  in  §  701.30. 
Under  that  sequence,  "USAN  and  the 
USP  dictionary  of  drug  names"  is  not 
the  first  source  to  be  utilized. 
Progesterone  is  found  in  USAN  (Ref.  3). 
but  pregnenolone  acetate  is  not. 
Therefore,  the  agency  is  proposing  to 
amend  §  701.30  to  establish 
progesterone  and  pregnenolone  acetate 
as  the  names  that  are  to  be  used  to 
identify  these  ingredients  in  cosmetic 
product  labeling. 

The  agency  is  aware  that  some 
consumers  may  wish  to  avoid  using  a 
cosmetic  product  containing  a  hormone 
ingredient  for  medical  or  other  reasons. 
The  establishment  of  uniform  names  to 
be  used  in  all  cosmetic  product  labeling 
should  aid  consumers  in  identifying 
those  ingredients.  Consumers  may 
contact  manufacturers  of  cosmetic 
products  if  they  are  uncertain  whether 
or  not  the  product  contains  a  hormone 
ingredient.  Consumers  may  also  want  to 
consult  with  a  physician  or  pharmacist 
before  using  a  cosmetic  product  that 
they  believe  contains  a  hormone 
ingredient. 
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The  agency  has  determined  under  21 
CFR  25.24(a)(ll)  that  this  proposed 
action  is  of  a  type  that  does  not 
individually  or  cumulatively  have  a 
significant  effect  on  the  human 
environment.  Therefore,  neither  an 
environmental  assessment  nor  an 
environmental  impact  statement  is 
required. 

In  accordance  with  Executive  Order 
12291,  FDA  has  carefully  analyzed  the 
economic  effects  of  this  proposal  and 
has  determined  that  the  final  rule,  if 
promulgated,  will  not  be  a  major  rule  as 
defined  by  the  Order.  The  agency  is  not 
aware  of  any  cosmetic  hormone 
products  that  contain  pregnenolone 
acetate  or  progesterone  in  an  amount 
above  the  levels  being  proposed  in 
§  700.20(b).  Thus,  no  product 
reformulations  appear  to  be  necessary. 
Some  prtxluct  relabeling  may  be 
necessary  if  the  cosmetic  product 
currently  uses  the  word  "hormone"  or 
makes  an  implied  drug  claim  in  its 
labeling.  However,  because  of  the 
limited  number  of  prtxiucts  affected,  the 
agency  concludes  that  this  proposed 
rule  is  not  a  major  rule. 

FDA,  in  accordance  with  the 
Regulatory  Flexibility  Act,  has 
considered  the  effect  that  this  proposal 
would  have  on  small  entities  including 
small  businesses  and  has  determined 
that,  based  on  the  hmited  number  of 
affected  products,  no  significant  impact 
on  a  substantial  number  of  small  entities 
will  derive  firom  this  action. 

Interested  persons  may,  on  or  before 
November  8, 1993,  submit  to  the 
Dockets  Management  Branch  (address 
above)  written  comments  regarding  this 
proposal.  Two  copies  of  any  comments 
are  to  be  submitted,  except  that 
individuals  may  submit  one  copy. 


Comments  are  to  be  idantified  with  the 
docket  number  found  in  brackets  in  the 
heading  of  this  document.  Received 
comments  may  be  seen  in  the  office 
above  between  9  am.  and  4  p.m., 
Monday  through  Friday. 

List  of  Subjects 

21  CFR  Part  700 

Cosmetics,  Packaging  and  containers. 

21  CFR  Part  701 

Cosmetics,  Labeling,  Reporting  and 
recordkeeping  reqiire-nents. 

Therefore,  under  the  Federal  Food, 
Drug,  and  Cosmetic  Act  and  under 
authority  delegated  to  the  Commissioner 
of  Food  and  Drugs,  it  is  proposed  that 
21  CFR  Parts  700  and  701  be  amended 
as  follows: 

PART  700-GENERAL 

1.  The  authority  citation  for  21  CFR 
part  700  continues  toread  as  follows: 

Authority:  Sees.  231.  301,  502. 505. 601, 
602,  701,  704  of  the  federal  Food,  Drug,  and 
Cosmetic  Act  (21  U.S.C  321.  331,352.  355. 
361,  362,  371.  374). 

2.  New  §  700.20  is  aided  to  read  as 
follows: 

1 700.20    Us*  of  cwlain  honnones  as 
ingredients  in  cosmetic  oroducts. 

(a)  Pregnenolone  aaUate  and 
progesterone  have  beei  used  as 
ingredients  in  botli  cosmetics  and  in 
cosmetics  that  are  alsc  drugs,  depending 
on  the  claims  made  fo'  the  product. 
There  are  currently  no  approved  over- 
the-counter  hormc  ne  drug  products 
except  those  identifiet  in  §  310.S30(e)  of 
this  chapter. 

(b)  Pregnenolon'5  acetate  and 
progesterone  may  se  safely  used  in 
cosmetic  products  at  certain 
concentration  levels.  These  ingredients 
may  be  included  as  single  ingredients  in 
cosmetic  products  when  the  product  is 
formulated  to  contain  up  to  the 
following  amounts  and  is  labeled  with 
directions  for  use  ;iot  to  exceed  2 
ounces  of  the  product  applied  topically 
per  month: 

(1)  Pregnenolonn  acetate  0.5  percent. 

(2)  Progesterone  5  milligrams  per 
ounce. 

(c)  Any  cosmetic:  product  that 
contains  pregnane  one  acetate  or 
progesterone  in  an  amount  exceeding 


that  stated  in  paragraph  (b)  of  this 
section  or  labeled  with  directions  for 
use  that  exceed  2  ounces  of  the  product 
applied  topically  per  month  is  regarded 
as  an  unapproved  new  drug  in  accord 
with  §  310.530  of  this  chapter  and  is 
subject  to  regulatory  action  under 
sections  502  and  505  of  the  act. 

(d)  Any  cosmetic  product  using  the 
word  "hormone"  in  the  text  of  its 
labeling  or  in  its  ingredient  statement  is 
considered  as  making  an  implied  drug 
claim.  The  claim  implied  by  the  use  of 
this  term  is  that  the  product  will  have 
a  therapeutic  or  some  other 
physiological  effect  on  the  body.  Any 
cosmetic  product  labeled  as  a  "bonnone 
cream"  or  vdth  any  statement  in  its 
labeling  that  "hormones"  are  present  in 
the  product  or  with  any  claim  that  the 
product  will  affect  the  structure  or 
function  of  the  body  is  subject  to 
regulatory  action  under  sections  502 
and  505  of  the  act. 

PART  701— COSMETIC  LABEUNG 

3.  The  authority  citation  for  21  CFR 
Part  701  continues  to  read  as  follows: 

Authority:  Sees.  201.  502.  601.  602.  603, 
701.  704  of  the  Federal  Food.  Drug,  and 
Cosmetic  Act  (21  U.S.C  321.  352.  361.  362. 
363.  371,  374):  sees.  5, 6  of  the  Fair  Packaging 
and  Labeling  Act  (15  U.S.C  1454. 1455). 

4.  Section  701.30  is  amended  by 
adding  two  new  entries  to  the  table  to 
read  as  follows: 

§  701 .30    Ingredient  names  sstabllshed  for 
cosmetic  ingredient  lat>eling. 


Chemical 
name  or  de- 
scription 


Chemical  for- 
mula 


Established 
label  nanrte 


3-                       C23HJ4OJ 

.    Pregnenolone 

Hydroxypr- 

acetate. 

egn  -5-ene- 

20-one  ac- 

etate. 

Pregn-4-ene-     C2iH3o022  ... 

.    Progester- 

3.20- diooe. 

one. 

Dated:  September  2. 1993. 
Michael  R.  Taylor, 
Deputy  Commissioner  for  Policy. 
(FR  Doc  93-21947  Filed  9-8-93:  8:45  am] 
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ENVIRONMEFfTAL  PROTECTION 
AGENCY 

[OPPTS-53167;  FRL-463S-41 

Premanufacture  Notices;  Monthly 
Status  Report  for  May  1993 

AGENCY:  Environmental  Protection 
Agency  (EPA). 

action:  Notice. 

SUMMARY:  Section  5(d)(3)  of  the  Toxic 
Substance  Control  Act  (TSCA)  requires 
EPA  to  issue  a  list  in  the  Federal 
Register  each  month  reporting  the 
premanufacture  notices  (PMNs)  and 
exemption  request  pending  before  the 
Agency  and  the  PMNs  and  exemption 
requests  for  which  the  review  period 
has  expired  since  publication  of  the  last 
monthly  summary.  This  is  the  report  for 
May  1993. 

Nonconfidential  portions  of  the  PMNs 
and  exemption  request  may  be  seen  in 
the  TSCA  Nonconfidential  Information 
Center  (NCIC)  ETG-099  at  the  address 
below  between  8  a.m.  and  noon  and  1 
p.m.  and  4  p.m.,  Monday  through 
Friday,  excluding  legal  holidays. 

ADDRESSES:  Written  comments, 
identified  with  the  document  control 
number  "[OPPTS-53167]"  and  the 
specific  PMN  and  exemption  request 
number  should  be  sent  to:  Document 
Control  Office  (TS-790),  Office  of 
Pollution  Prevention  and  Toxics. 
Environmental  Protection  Agency,  401 
M  St..  S\V..  Rm.  ETG-099,  Washington. 
DC  20460,  (202)  260-1532. 

FOR  FURTHER  INFORMATION  CONTACT: 

Susan  B.  Hazen,  Director, 
Environmental  Assistance  Division  (TS- 
790),  Office  of  Pollution  Prevention  and 
Toxics,  Environmental  Protection 
Agency.  Rm.  E-545.  401  M  St.,  SW.. 
Washington.  DC  20460  (202)  260-3725. 

SUPLEMENTARY  INFORMATION:  The 

monthly  status  report  published  in  the 
Federal  Register  as  required  under 
section  5(d)(3)  of  TSCA  (90  Stat.  2012 
(15  U.S.C.  2504)).  will  identify:  (a) 
PMNs  received  during  May;  fb)  PMNs 
received  previously  and  still  under 
review  at  the  end  of  May;  (c)  PMNs  for 
which  the  notice  review  period  has 
ended  during  May;  (d)  chemical 
substances  for  which  EPA  has  received 
a  notice  of  commencement  to 
manufacture  during  May;  and  (e)  PMNs 
for  which  the  review  period  has  been 
suspended.  Therefore,  the  May  1993 
PVW  Status  Report  is  being  published. 


Dated:  August  31. 1993. 

Georgi  A.  Benina, 

Acting  Director.  Information  Management 
Division,  Office  of  Pollution  Prevention  and 
Toxics. 

Premanufacture  Notice  Monthly  Status 
Report  for  May  1993 

I.  142  Premanufacture  notices  and 
exemption  requests  received  during  the 
month: 


PMN  No. 

P  93-0896 
P  93-0955 
P  93-0959 
P  93-0963 
P  93-0967 
P  93-0971 
P  93-0975 
P  93-0979 
P  93-0983 
P  93-0988 
P  93-0992 
P  93-0996 
P  93-1000 
P  93-1005 
P  93-1009 
P  93-1013 
P  93-1017 
P  93-1021 
P  93-1025 
P  93-1029 
P  93-1033 
P  93-1037 
P  93-1041 
P  93-1045 
P  93-1049 
P  93-1053 
P  93-1057 
P  93-1061 
P  93-1065 
P  93-1069 
P  93-1076 

Y  93-0138 

Y  93-0142 

Y  93-0146 

Y  93-0150 

Y  93-0154 


P  93-0950 
P  93-0956 
P  93-0960 
P  93-0964 
P  93-0968 
P  93-0972 
P  93-0976 
P  93-0980 
P  93-0984 
P  93-0989 
P  93-0993 
P  93-0997 
P  93-1001 
P  93-1006 
P  93-1010 
P  93-1014 
P  93-1018 
P  93-1022 
P  93-1026 
P  93-1030 
P  93-1034 
P  93-1038 
P  93-1042 
P  93-1046 
P  93-1050 
P  93-1054 
P  93-1058 
P  93-1062 
P  93-1066 
P  93-1073 
P  93-1077 

Y  93-0139 

Y  93-0143 

Y  93-0147 

Y  93-0151 

Y  93-0155 


P  93-0952 
P  93-0957 
P  93-0961 
P  93-0965 
P  93-0969 
P 93-0973 
P  93-0977 
P  93-0981 
P  93-0985 
P  93-0990 
P  93-0994 
P  93-0998 
P  93-1002 
P  93-1007 
P  93-1011 
P  93-1015 
P  93-1019 
P  93-1023 
P  93-1027 
P  93-1031 
P  93-1035 
P  93-1039 
P  93-1043 
P  93-1047 
P  93-1051 
P  93-1055 
P  93-1059 
P  93-1063 
P  93-1067 
P  93-1074 
P  93-1078 

Y  93-0140 

Y  93-0144 

Y  93-0148 

Y  93-0152 


P  93-0954 
P  93-0958 
P  93-0962 
P  93-0966 
P  93-0970 
P  93-0974 
P  93-0978 
P  93-0982 
P  93-0986 
P  93-0991 
P  93-0995 
P  93-0999 
P  93-1004 
P  93-1008 
P  93-1012 
P  93-1016 
P  93-1020 
P  93-1024 
P  93-1028 
P  93-1032 
P  93-1036 
P  93-1040 
P  93-1044 
P  93-1048 
P  93-1052 
P  93-1056 
P  93-1060 
P 93-1064 
P  93-1068 
P  93-1075 

Y  93-0137 

Y  93-0141 

Y  93-0145 

Y  93-0149 

Y  93-0153 


II.  253  Premanufacture  notices  recei\'ed 
previously  and  still  under  review  at  the  end 
of  the  month: 


PMN  No. 

P  84-0660 
P 85-0941 
P  86-1648 
P  88-0999 
P  88-1982 
P  88-2000 
P  89-0632 
P  89-0957 
P  89-1058 
P  90-0263 
P  90-0559 
P  90-1422 
P  91-0043 
P  91-0110 
P  91-0242 
P  91-0246 
P  91-0548 
P  91-0689 
P  91-0914 


P  84-0704 
P  85-1331 
P  86-1662 
P  88-1937 
P  88-1984 
P  88-2001 
P 89-0650 
P  89-0958 
P  90-0158 
P  90-0372 
P  90-0564 
P 90-1527 
P  91-0107 
P  91-0111 
P  91-0243 
P  91-0247 
P  91-0572 
P  91-0701 
P  91-0915 


P  84-1145 
P  86-0066 
P  87-0323 
P  88-1938 
P  88-1985 
P  88-2484 
P  89-0721 
P  89-0959 
P  90-0261 
P  90-0550 
P  90-0581 
P  90-1564 
P  91-0108 
P  91-0112 
P  91-0244 
P  91-0248 
P  91-0619 
P  91-0818 
P  91-0939 


P  85-0619 
P  86-1315 
P  88-0998 
P  88-1980 
P  88-1999 
P  88-2518 
P  89-0775 
P  89-1038 
P  90-0262 
P  90-0558 
P  90-0608 
P  90-1592 
P  91-0109 
P  91-0113 
P  91-0245 
P  91-0503 
P  91-0659 
P  91-0826 
P  91-0940 


P  91-0941 
P  91-1015 
P 91-1324 
P 92-0003 
P 92-0048 
P  92-0471 
P  92-0649 
P  92-0787 
P  92-1125 
P  92-1295 
P  92-1308 
P  92-1352 
P  92-1489 
P  93-0017 
P  93-0068 
P  93-0124 
P  93-0174 
P  93-0185 
P  93-0189 
P  93-0213 
P  93-0250 
P  93-0254 
P  93-0277 
P  93-0314 
P  93-0318 
P  93-0352 
P  93-0364 
P  93-0438 
P  93-0498 
P  93-0532 
P  93-0555 
P  93-0577 
P  93-0633 
P  93-0658 
P  93-0699 
P  93-0714 
P  93-0722 
P  93-0726 
P  93-0733 
P  93-0759 
P  93-0835 
P  93-0855 
P  93-0860 
P  93-0882 
Y  93-0109 


P  91-1009 
P  91-1131 
P  91-1386 
P  92-0031 
P  92-0129 
P  92-0477 
P  92-0714 
P  92-0804 
P  92-1222 
P  92-1296 
P  92-1324 
P  92-1357 
P  92-1503 
P  93-0040 
P  93-0094 
P  93-0126 
P  93-0175 
P  93-0186 
P  93-0190 
P  93-0214 
P  93-0251 
P  93-0255 
P  93-0282 
P  93-0315 
P  93-0333 
P  93-0353 
P  93-0374 
P  93-0476 
P  93-0505 
P  93-0533 
P  93-0561 
P  93-0578 
P  93-0637 
P  93-0687 
P  93-0701 
P  93-0718 
P  93-0723 
P  93-0730 
P  93-0734 
P  93-0761 
P  93-0838 
P  93-0856 
P  93-0861 
P  93-0936 


P  91-1010 
P  91-1206 
P  91-1394 
P  92-0032 
P  92-0217 
P  92-0478 
P  92-0776 
P  92-0919 
P  92-1255 
P  92-1298 
P  92-1337 
P  92-1364 
P  92-1504 
P  93-0066 
P  93-0122 
P  93-0168 
P  93-0177 
P  93-0187 
P  93-0204 
P  93-0215 
P  93-0252 
P  93-0256 
P  93-0307 
P  93-0316 
P  93-0339 
P  93-0360 
P  93-0375 
P  93-0480 
P  93-0507 
P  93-0552 
P  93-0568 
P  93-0603 
P  93-0646 
P  93-0697 
P  93-0705 
P  93-0720 
P  93-0724 
P  93-0731 
P  93-0735 
P  93-0831 
P  93-0853 
P  93-0857 
P  93-0880 
P  93-0937 


P  91-1014 
P  91-1210 
P  91-1409 
P  92-0033 
P  92-0314 
P  92-0606 
P  92-0777 
P  92-1003 
P  92-1294 
P  92-1307 
P  92-1345 
P  92-1369 
P  93-0014 
P 93-0067 
P  93-0123 
P  93-0173 
P  93-0184 
P  93-0188 
P  93-0212 
P  93-0227 
P  93-0253 
P  93-0257 
P 93-0313 
P  93-0317 
P  93-0343 
P  93-0362 
P  93-0418 
P  93-0483 
P  93-0512 
P  93-0553 
P  93-0572 
P  93-0627 
P  93-0652 
P  93-0698 
P  93-0706 
P  93-0721 
P  93-0725 
P  93-0732 
P  93-0758 
P  93-0832 
P  93-0854 
P  93-0858 
P  93-0881 
P  93-0941 


III.  177  Premanufacture  notices  and 
exemption  request  for  which  the  notice  review 
period  has  ended  during  the  month. 
(Expiration  of  the  notice  review  period  does 
not  signify  that  the  chemical  has  been  added 
to  the  Inventor^-)- 

PMN  No. 


P  89-1038 
P  90-1321 
P  92-0031 
P  92-0813 
P  92-1455 
P  93-0123 
P  93-0175 
P  93-0438 
P  93-0500 
P  93-0504 
P  93-0509 
P  93-0514 
P  93-0518 
P  93-0522 
P  93-0526 
P  93-0530 
P  93-0535 
P  93-0539 
P  93-0543 
P  93-0547 
P  93-0551 
P  93-0558 


P  90-1318 
P  90-1322 
P  92-0032 
P  92-1337 
P  93-0096 
P  93-0124 
P  93-0193 
P  93-0496 
P  93-0501 
P  93-0505 
P  93-0510 
P  93-0515 
P  93-0519 
P  93-0523 
P  93-0527 
P  93-0531 
P  93-0536 
P  93-0540 
P  93-0544 
P  93-0548 
P  93-0554 
P  93-0559 


P  90-1319 
P  90-1687 
P  92-0033 
P  92-1394 
P  93-0097 
P  93-0173 
P  93-0361 
P  93-0497 
P  93-0502 
P  93-0506 
P  93-0511 
P  93-0516 
P  93-0520 
P  93-0524 
P  93-0528 
P  93-0533 
P  93-0537 
P  93-0541 
P  93-0545 
P  93-0549 
P  93-0556 
P  93-0560 


P  90-1320 
P  90-1745 
P  92-0396 
P  92-1454 
P  93-0122 
P  93-0174 
P  93-0376 
P  93-0499 
P  93-0503 
P  93-0508 
P  93-0513 
P  93-0517 
P  93-0521 
P  93-0525 
P  93-0529 
P  93-0534 
P  93-0538 
P  93-0542 
P  93-0546 
P  93-0550 
P  93-0557 
P  93-0562 


P  93-0563 
P  93-0567 
P  93-0573 
P  93-0579 
P  93-0583 
P  93-0587 
P  93-0591 
P  93-0595 
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P  93-0564 
P  93-0569 
P  93-0574 
P  93-0580 
P  93-0584 
P  93-0588 
P  93-0592 
P  93-0596 


P  93-0565 
P  93-0570 
P  93-0575 
P  93-0581 
P  93-0585 
P  93-0589 
P  93-0593 
P  93-0597 


P  93-0566 
P  93-0571 
P  93-0576 
P  93-0582 
P  93-0586 
P  93-0590 
P  93-0594 
P  93-0598 


P  93-0599 
P  93-0604 
P  93-0608 
P  93-0612 
P  93-0616 

Y  93-0102 

Y  93-0106 

Y  93-0111 


P  93-0600 
P  93-0605 
P  93-0609 
P  93-0613 
P  93-0617 

Y  93-0103 

Y  93-0107 

Y  93-0112 


P  93-0601 
P  93-0606 
P  93-0610 
P  93-0614 
P  93-0618 

Y  93-0104 

Y  93-0108 

Y  93-0113 


P  93-0602 
P  93-0607 
P  93-0611 
P  93-0615 

Y  93-0101 

Y  93-0105 

Y  93-0110 

Y  93-0114 


Y  93-0115 

Y  93-0119 

Y  93-0123 

Y  93-0127 

Y  93-0131 

Y  93-0135 

Y  93-0139 


Y  93-0116 

Y  93-0120 

Y  93-0124 

Y  93-0128 

Y  93-0132 

Y  93-0136 


Y  93-0117 

Y  93-0121 

Y  93-0125 

Y  93-0129 

Y  93-0133 

Y  93-0137 


Y  93-0118 

Y  93-0122 

Y  93-0126 

Y  93-0130 

Y  93-0134 

Y  93-0138 


IV.  64  Chemical  Substances  for  Which  EPA  Has  Received  Notices  of  Commencement  To  Manufacture 


PMN  No. 


P  85-0718 
P  85-1648 

P  87-0555 
P  88-1303 

P  88-1304 
P  88-1616 
P  88-2540 


P 
P 
P 
P 
P 
P 
P 
P 
P 
P 
P 
P 
P 
P 
P 
P 
P 
P 
P 
P 
P 
P 
P 
P 
P 
P 
P 
P 
P 


88-2600 
88-2601 
90-0164 


P  90-0212 

P  91-0259 
P  91-0638 
P  91-0992 
P  91-0993 
P  91-1012 
P  91-1226 
P  92-0149 

P  92-0328 

P  92-0329 
P  92-0443 


92-0516 
92-0612 
92-0733 
92-0736 
92-0831 
92-0988 
92-0989 
92-1001 
92-1005 
92-1006 
92-1140 
92-1319 
92-1362 
92-1372 
92-1380 
92-1412 
92-1436 
92-1481 
92-1486 
92-1511 
93-0016 
93-0044 
93-0054 
93-0060 
93-0088 
93-0108 
93-0110 
93-0120 
93-0125 


P  93-0162 
P  93-0191 
P  93-0219 


Identity/Generic  Name 


G  Polyol  polyacrylate 

1-Oxo  4-azaspiro(4.5decane,  4-(dichloroacetyl)- 


Octanol  propanot  

G  Halogenated  hydrocarbon 


G  Polyplperidinol  acrylate-methacrylate 

G  Carboxylated  novolak  acrylate  

G  Nitrate  esters  


G  DialkyI  dimethyl  ammonium  salt  of  substituted  arylazo  

G  Dialkytdimethyl  salt  of  substituted  arylazo  butanamide  "!!!.!...!!..!"!!!!!!!!!!!!!!! 

G  Mixed  esters  of  oleic  acid,  an  unsaturated  fatty  acid  and  an  oil  containing  fatty  acids,  glycerides  and  alco- 
hols   „ 

G  Chlorofluoroalkane „.. ' ' 


G  Amine  functional  acrylic  polymer  salt 

G  Ethyl,  alkenoate 

Trimethylolpropane,  esters  with  C3-C9  fatty  add  and  iscnonanok}  add 
Trimethytolpropane,  esters  with  C5-C9  fatty  add  and  iscnonanok:  add 

G  Substituted  alkyl  alcohol 

G  Fatty  diol,  Cj*  branched,  saturated ., 

G  Organopolysiloxane  metal  salt  „ 


G  Trisubstituted  hydroquinone- 


G  Trisubstituted  hydroquinone  diester  

G  Vinylchtoride-ethylene-vinyllaurate  terpolymer 


G  Alkyt  methacrylate  copolymer 

G  Amine-temilnated  polyol „ „ 

G  Mono-bromo  substituted  allcyne  , » „ 

G  Urethane  acrylic  latex „ „ 

3,4-Dimethyl  benzaldehyde  ...-. „ „ 

G  Alkylsichlorosilane  „ „ „ 

G  Dialkyldichlorosilane  „ „ , 

G  Acrylic  tetrapolymer » |..,.„ 

G  Polyester ^... J] 

G  Acrylate  functional  polyurethar>e  resin  « „^ 

G  Water  based  polyurethane  

G  2,2-Bis(hydroxymethy1)-1, -propanediol,  tetraesters  vntf  straight  chain  and  branched  ackis 

G  Polymer  from  aromatic  amine  maleimide  and  a  vinyl  coiKXionDer ^ 

G  Po»y(acryk>nitrile-co-styrene-co-vinytidene  chloride)  

G  Acrylic  polymer  « „ 

Hydrogenated  hydroxy  terminated  polyisoprena 

G  Polyurethane,  trimethyl«unine  salt 

G  Poty  alpha  olefin  

G  Modified  styrene-isoprene  block  copolymer .'. .•... 

G  Aliphatic  polyester  polyurethane  

G  Polyamideimide  

Q  Vinyl  modified  nonionk:  surfactant ; _ 

G  Polyester  polyurethane ^ „ 

G  Antfiraquinone  derivative « 

G  Acrylic  polymer  ...I _ 

G  Polyether  acetate ;, ...,,^...... 

G  Vinylidene  chloride  acrylate  ester  polymer  * „... 

G  Polyester  polyurethane  acrylate  oligomer 

A  phthalic  anhydride,  nnaieic  anhydride,  tall  oil  fatty  adds,  neopentyt  glycol,  ethylene  glycol,  andpentaerythritol 

polyester  reacted  with  styrene  and  methacrylate  add 

G  Aromatk;  polyether  polyester „.„ 

G  2-Propenoic  acid,  reaction  product  with  tetrakisd  ....._„ 

G  Blocked  aliphatic  polyisocyanate 


1 


Date  of  Com- 
mencement 


March  17,  1993. 
October  29. 

1990. 
March  26,  1993. 
December  8, 

1990 
March  19,  1993. 
January  5,  1989. 
Feboiary  21 , 

1990. 
March  19,  1993. 
March  19,  1993. 

March  17,  1993. 
August  16, 

1990. 
March  19,  1993. 
April  6.  1993. 
March  22,  1993. 
March  22,  1993. 
March  24,  1993. 
March  16,  1993. 
Febmary  10, 

1992. 
Febmary  26, 

1993. 
March  11,  1993. 
December  25, 

1992. 
March  29,  1993. 
March  17.  1993. 
March  18,  1993. 
March  5,  1993. 
March  28,  1993. 
March  4,  1993. 
March  4,  1993. 
March  2,  1993. 
March  30,  1993. 
March  5,  1993. 
April  1,  1993. 
March  30,  1993. 
March  2,  1993. 
March  30,  1993. 
March  24,  1993. 
March  19,  1993. 
March  28,  1993. 
March  4,  1993. 
March  16,  1993. 
March  10,  1993. 
April  2,  1993. 
March  29,  1993. 
March  24,  1993. 
April  8,  1993. 
April  2,  1993. 
March  5,  1993. 
March  10,  1993. 
March  10,  1993. 

April  1,  1993. 
March  16,  1993. 
March  1,  1993. 
April  2,  1993 
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Continued 


PMNNO. 


93-0223 
93-0225 
93-0259 
93-0285 
93-0297 
93-0344 
93-0535 
88-0223 
93-0047 
93-0055 
93-0072 


Id«nttty^(3«n«r1c  Nam* 


G  Polye1h«r  ur«tfian«  scfytals  ottgorrw  ~ 

Q  CopolynTer  alkyd  

G  Aqo«oi!S  potyurethan*  dispersion 

Amin«8,  hydrogenatsd  rapssed  slkyl ~ 

G  Pdyurethane 

1  -(2-Teft-buty»  cydohexytoxy)-2-butanol  

Q  Substtuted  triaiine  

G  OtI-fTM  polyester  resin  

G  Copolymer  of  rnethacryllc  esters 

G  Poiymer  of  modified  bisphenoiy*  and  aliphatic  anhydrides  

G  Hydroxyl  functional  polycartximoyi  (polyaJkylene  oxide)  oligomef 


Dateof  Conv 
mencement 


March  10. 1993. 
March  10,  1993. 
March  19.  1993. 
March  25,  1993. 
March  23.  1993. 
April  12.  1993. 
March  29.  1993. 
March  9,  1993. 
March  30,  1993. 
March  23,  1993. 
April  8,  1993. 


V  1 7  Pjwianufacture  notices  for  which  the 
period  has  been  suspended 

PMNNo. 

P  93-0317  P  93-0318  P  93-0505  P  93-0507 
P  93-051 2  P  93-0552  P  93-0555  P  93-0561 


P  93-0568  P  93-0572  P  93-0577  P  93-0603 
P  93-0627  P  93-0633  P  93-0701  P  93-0720 
Y  93-0131 

(FR  Doc.  93-21992  Filed  9-8-93;  8:45  ami 
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THE  FEDERAL  REGISTER 
WHAT  IT  IS  AND  HOW  TO  USE  IT 

FOR:  Any  person  who  uses  the  Federal  Register  and  Code  of  Federal 
Regulations. 

WHO:       The  Office  of  the  Federal  Register. 

WHAT:     Free  public  briefings  (approximately  3  hours)  to  present: 

1.  The  regulatory  process,  »*rith  «  focus  on  the  Federal  Register 

system  and  the  public's  role  in  the  development  of 
regulations. 

2.  The  relationship  between  the  Federal  Register  and  Code  of 

Federal  Regulations. 

3.  The  important  elements  of  typical  Federal  Register 

documents. 

4.  An  introduction  to  the  finding  aids  of  the  FR/CFR  system. 

WHY:  To  provide  the  public  with  access  to  information  necessary  to 
research  Federal  agency  regulations  which  directly  affect  them 
There  will  be  no  disaission  of  specific  agency  regulations. 


When: 
Where: 

Reservations: 


When: 
Where: 


Reservations: 


ATLANTA,  GA 

September  15  at  9:30  a.m. 
Jimmy  Carter  Presidential  Library 
One  Copenhill  Avenue.  Atlanta,  GA 
Federal  Information  Center 
1-800-347-1997 

WASHINGTON,  DC 

(two  briefings) 

September  17  at  9:00  am  and  1:30  pm 
Office  of  the  Federal  Register.  7th  Floor 
Conference  Room,  800  North  Capitol  Street 
NW,  Washington,  DC  (3  blocks  north  of 
Union  Station  Metro) 
202-523-4538 
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People  Who  Are 

See  Committee  for  Purchase  From  People  VVho  Are  Blind  or 
Severely  Disabled 

Children  and  Families  Administration  ' 

NOTICES 

Agency  information  collection  activities  uiuier  0MB 
review,  47744 

Civil  Rights  Commission 

NOTICES 

Meetings;  State  advisory  committees: 
Florida,  47714 
Illinois,  47714 
Oregon,  47714 

Coast  Guard 

RULES 

Stability  design  and  operational  regulations  for  inspected 
vessels;  domestic  passenger  vessel  damage  stability 
standards 
Correction,  47784  I 

Commerce  Department  I 

See  Minority  Business  Development  Agency 

See  National  Oceanic  and  Atmospheric  Administration 

Committee  for  Purchase  From  People  Who  Are  Blind  or 
Severely  Disabled 

NOTICES 

Procurement  list;  additions  and  deletions,  47716 

Defense  Department 

See  Army  Department 


See  Engineers  Corps 
See  Navy  Department 

lULES 

Conflict  of  interests,  47619 
3R0P3SED  RULES 

Civilian  health  and  medical  program  of  uniformed  services 
ICHAMPUS): 

Hospice  care,  47692 
Nanc£S 
Meetings: 

Defense  En\'ironmental  Response  Task  Force.  47717 

Oefeise  Nuclear  Facilities  Safety  Board 

Monccs 

Meetings;  Sunshine  Act,  47782 

Education  Department 

"tOTtCCS 

\gency  information  collection  activities  under  OMB 

review,  47724 
Cran:s  and  cooperative  agreements;  availabihty,  etc.; 
Library  education  and  human  resouroe  development 
program,  47800 
Postsecondary  education: 
Federal  direct  student  loan  program,  47816 

Employment  and  Training  Administration 

'♦OTKES 

Adjustment  assistance: 

Agrioo  Chemical  Co.,  47762 

Douglas  Aircraft  Co.;  correction,  47762 

Durametal  Corp.  et  al.,  47762 

General  Dynamics,  47763 

Geotrace  Technologies,  Inc.,  47763 

GTl  Corp.,  47763 

Julie  Fashion  I  et  al.,  47763 

NERCO,  Ina.  47764 

Target  Sportswear,  Inc.,  47765 

Villa  Fashions,  Inc.,  47765 
Job  Training  Partnership  Act: 

Targeted  jobs  tax  credit  program — 
Reauthorization,  47765 

Employment  Standards  Administration 

NOTICES 

Mini.Tium  wages  for  Federal  and  federally-assisted 

constmction;  general  wage  determination  decisions, 

47761 

Energy  Department 

See  Alaska  Power  Administration 

See  Federal  Energy  Regulatory  Commission 

NOTKCS 

Coal  combustion  byproducts  utihzation  study;  information 

solicitation,  47725 
En\'ironmental  statements;  availability,  etc: 
IdeJio  National  Engineering  Laboratory,  ID;  environmental 
restcuation  and  waste  management  activities; 
correction,  47725 
Gran",  and  cooperative  agreement  awards: 
Ekctric  Power  Research  Institute,  47725 
North  Carolina  Agriculture  and  Technical  State 
,  University,  47726 
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User  Scale  Applications  Photovoltaics.  Inc..  47730 
Grants  and  cooperative  agreements;  availability,  etc.: 
Industrial  waste  reduction  program.  47729 

Engineers  Corps 

RULES 

Danger  zones  and  restricted  areas: 

Back  River.  VA.  47788 
PROPOSED  RULES 

Danger  zones  and  restricted  areas: 
Cooper  River  and  tributaries,  SC,  47786 

NOTICES 

Environmental  statements;  availability,  etc.: 
Anacostia  River  and  tributaries.  DC  and  MD;  fish  and 
wildlife  restoration  actions;  feasibility  study.  47718 
Regulatory  guidance  letters.  47719 

Environmental  Protection  Agency 

RULES 

Toxic  substances: 
Preliminary  assessment  information  and  health  and  safety 
date  reporting  rules — 
List  additions.  47647 
PROPOSED  RULES 

Air  quality  implementation  plans;  approval  anc 
promulgation;  various  States: 
California,  47705  1 

Connecticut  et  al. ,  4  7  70  7 
Indiana.  47701 
Superfund  program: 
Toxic  chemical  release  reporting;  community  right-to- 
know —  1  ' 
Formic  acid.  etc..  47709 
NOTICES 

Air  pollutants,  hazardous;  national  emission  standards: 
Early  reductions  of  hazardous  air  pollutants;  compliance 
extensions.  47739 
Environmental  statements;  availability,  etc.: 
Agency  statements — 
Comment  availability,  47741 
Weekly  receipts,  47741 
Meetings: 
State  FIFRA  Issues  Research  and  Evaluation  Group, 
47742 

Executive  Office  of  the  President 
See  Management  and  Budget  Office 

Farm  Credit  Administration 

NOTICES 

Meetings;  Sunshine  Act,  47782 

Federal  Aviation  Administration 

RULES 

Airworthiness  standards: 
Special  conditions — 
Domier  model  328-100  airplane.  47628 
Jet  routes.  47633 

VOR  Federal  airways,  47631.  47635 
PROPOSED  RULES 

Airworthiness  directives: 

Beech,  47678 
Jet  routes,  47680 
Rulemaking  petitions;  summary  and  disposition,  47678 

NOTICES 

Exemption  petitions;  summary  and  disposition,  47776 
Explosive  detection  systems;  certification  criteria.  47804 
Passenger  facility  charges;  applications,  etc.: 
Luis  Munoz  Marin  International  Airport,  PR.  47777 


Panama  City-Bay  County  International  Airport,  FL,  47776 
Federal  Emergency  Management  Agency 

NOTICES 

Agency  information  collection  activities  under  0MB 
review,  47742.  47743 

Federal  Energy  Regulatory  Commission 

RULES 

Natural  Gas  Policy  Act: 
Interstate  pipelines — 
Sales  and  transportation  services;  restructuring; 
correction.  47636 
NOTICES 

Electric  rate,  small  power  production,  and  interlocking 
directorate  filings,  etc.: 

Citizens  Utilities  Co.  et  al..  47728 
Environmental  statements;  availability,  etc.: 

Alabama  Power  Co..  47728 
Applications,  hearings,  determinations,  etc.: 

Black  Marlin  Pipeline  Co..  47731 

Canyon  Creek  Compression  Co..  47731 

Carnegie  Natural  Gas  Co..  47731.  47732 

Chandeleur  Pipe  Line  Co..  47732 

East  Tennessee  Natural  Gas  Co..  47732 

El  Paso  Natural  Gas  Co..  47733 

Florida  Gas  Transmission  Co..  47733 

Great  Lakes  Gas  Transmission  Limited  Partnership.  47733 

Iroquois  Gas  Transmission  System,  L.P..  47734 

Jupiter  Energy  Corp..  47734 

Kentucky  West  Virginia  Gas  Co..  47734 

MIGC.  Inc..  47734 

Mississippi  River  Transmission  Corp..  47735 

National  Fuel  Gas  Supply  Corp..  47736 

Natural  Gas  Pipeline  Co.  of  America.  47735 

Nora  Transmission  Co..  47736 

Northern  Natural  Gas  Co..  47737.  47737 

Northwest  Pipeline  Corp..  47737 

Ozark  Gas  Transmission  System.  47737 

Pacific  Interstate  Offshore  Co..  47738 

Panhandle  Eastern  Pipe  Line  Co..  47738 

Questar  Pipeline  Co..  47738 

Stingray  Pipeline  Co..  47738 

Trailblazer  Pipeline  Co..  47738 

Valero  Interstate  Transmission  Co..  47739 

Williams  Natural  Gas  Co..  47739 

Federal  Highway  Administration 

NOTICES 

Environmental  statements;  notice  of  intent: 
Bay  and  Saginaw  Counties.  MI.  47777 
Emmet  County.  MI,  47778 

Federal  Maritime  Commission 

NOTICES 

Agreements  filed,  etc..  47743 

Casualty  and  nonperformance  certificates: 

Silversea  Cruises.  Ltd..  47743 
Investigations,  hearings,  petitions,  etc.: 

Distribution  Services.  Ltd..  et  al..  47743 

Seth  Shipping  Corp.  et  al..  47744 

Transax  Data,  47744 

Federal  Railroad  Administration 

RULES 

Hazardous  materials: 
Tank  cars;  materials  poisonous  by  inhalation,  Federal 
requirements;  enforcement  policy  statement,  47650 


Federal  Reserve  System 

NOTICES 

Meetings;  Sunshine  Act,  47782 
Fish  and  Wildlife  Service 

NOTICES 

Agency  information  collection  activities  under  @MB 

review,  47755 
Endangered  and  threatened  species  permit  applications, 

47754 


Food  and  Drug  Administration 

NOTICES 

Food  additive  petitions: 
Hoechst  Celanese  Corp.,  47746 

GRAS  or  prior-sanctioned  ingredients: 
Purac  Biochem  b.v.,  47746 


Food  Safety  and  Inspection  Service  | 

RULES 

Meat  and  poultry  inspection:  I 

Nutrition  labeling — 
Meat  and  poultry  products,  47624  I 

PROPOSED  RULES 

Meat  and  poultry  inspection: 
Carbon  dioxide  use  in  humane  swine  slaughter,  47673 

Foreign  Assets  Control  Office 

RULES 

Cuba,  Libya,  Iraq,  Haiti,  Serbia  and  Montenegro  assets 
control  or  sanctions  regulations;  amendments,  47643 

Forest  Service  | 

NOTICES  I 

Appeal  exemptions;  timber  sales:  1 

Boise  National  Forest,  ID,  47712 

Dixie  National  Forest,  UT,  47713  -^ 

General  Services  Administration 

NOTICES 

Property  transfers: 
Louisiana  Army  Ammunition  Plant  (portion),  Webster 
Parish,  LA,  47744 


Health  and  Human  Services  Department 

See  Agency  for  Health  Care  Policy  and  Research 

See  Children  and  Families  Administration 

See  Food  and  Drug  Administration 

See  Public  Health  Service 

See  Social  Security  Administration 

Health  Resources  and  Services  Administration 

See  Public  Health  Service 


Housing  and  Urban  Development  Department 

NOTICES 

Grants  and  cooperative  agreements;  availability,  etc. 
Facilities  to  assist  homeless — 
Excess  and  surplus  property,  47748 

Interior  Department 

See  Fish  and  Wildlife  Service 
See  Land  Management  Bureau 
See  Mines  Bureau 
See  National  Park  Service 

internal  Revenue  Service 

RULES 

Income  taxes: 
Active  service  in  combat  zone;  compensation,  47639 


Capitalization  and  inclusion  in  inventory  of  certain  costs 
Correction,  47784 

International  Development  Cooperation  Agency 
Seti  Overseas  Private  Investment  Corporation 

International  Trade  Commission 

NOTICES 

Meetings;  Sunshine  Act,  47783 
Interstate  Commerce  Commission 

NOnCES 
Motor  carriers: 

Agricultural  cooperative  transportation  filing  notices, 
47756 

Compensated  intercorporate  hauling  operations,  47756 
Railroad  operation,  acquisition,  construction,  etc.: 

EASX  Railroad  Corp.,  47760 

New  Hampshire  Northcoast  Corp.,  47760 

Southern  Gulf  Railway  Co.,  47760 
Railroad  services  abandonment: 

Bessemer  &  Lake  Erie  Railroad  Co.,  47759 

Lalx>r  Department 

See  Employment  and  Training  Administration 

See  Employment  Standards  Administration 

Set?  Mine  Safety  and  Health  Administration 

See  Occupational  Safety  and  Health  Administration 

Laiid  Management  Bureau 

NOTCES 

En /ironmental  statements;  aaailability,  etc.: 

Kanab  Resource  Area,  UT,  47750 
Meetings: 

Susanville  District  Advisory  Council,  47750 
Opening  of  pubhc  lands: 

Oregon,  47750 

Wyoming,  47751 
Realty  actions;  sales,  leases,  etc.: 

Arizona,  47751 

Montana,  47752 
Withdrawal  and  reservation  of  lands: 

Arizona,  47752,  47754 

Management  and  Budget  Office 

NOTICES 

Management  of  Federal  information  resources  (Circular  A- 
130),  47790 

Mirie  Safety  and  Health  Administration 

NOTICES 

Safety  standard  petitions: 
Neumeister  Coal  Co.  et  al.,  47766 

Mires  Bureau 

NOTICES 

Agency  information  collection  activities  under  0MB 
review,  47756 

Minority  Business  Development  Agency 

NOTICES 

Business  development  center  program  applications: 
Texas,  47714 

National  Archives  and  Records  Administration 

NOTICES 

Agency  records  schedules;  availability,  47766 
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National  Ocaanic  and  Atmospheric  Administration 

RULES 

Fishery  conservation  and  management: 
Pacific  Coast  groundfish,  47651 

PROPOSED  RULES 

Endangered  and  threatened  species: 
Sacramento  River  winter-run  chinook  salmon,  47710 

National  Park  Service  I 

NOTICES 
Meetings: 
Petroglyph  National  Monument  Advisory  Commission. 

47756 
National  Science  Foundation 

NOTICES 

Antarctic  Conservation  Act  of  1978;  permit  applications, 
etc..  47767 

Navy  Department 

NOTICES 

Environmental  statements;  availability,  etc.; 
Base  realignments  and  closures — 
Dahlgreen  Division,  Naval  Surface  Warfare  Center.  VA. 
47722 
Davisville.  RI;  Naval  Construction  BattaUon  Center; 

disposal  and  reuse.  47723 
Naval  Air  Station  Whidbey  Island,  WA;  air  operations 
management,  47724 

Nuclear  Regulatory  Commission 

PROPOSED  RULES  . 

Rulemaking  petitions:  •■  ' 

Schiager,  Keith  J..  Ph.D.,  et  al.,  47676 

NOTICES 

Environmental  statements;  availability,  etc.: 

Envirocare  of  Utah,  Inc.,  47767 

GPU  Nuclear  Corp.  et  al.,  47768 
Meetings: 

Three  Mile  Island  Unit  2  Decontamination  Advisory 
Panel.  47768 
Petitions;  Director's  decisions: 

Northeast  Utilities,  47769 
Applications,  hearings,  determinations,  etc.: 

Commonwealth  Edison  Co..  47769 

Niagara  Mohawk  Power  Corp..  47771 

North  Atlantic  Energy  Service  Co.  et  al..  47773 

Nuclear  Waste  Technical  Review  Board 

NOTICES 
Meetings.  47775 

Occupational  Safety  and  Health  Administration 

PROPOSED  RULES 

Safety  and  health  standards,  etc.: 
Hazardous  materials;  markings,  placards,  and  labels 
retention,  47690 

Office  of  Management  and  Budget 

See  Management  and  Budget  Office 

Overseas  Private  Investment  Corporation 

NOTICES 

Meetings;  Sunshine  Act.  47783 

Pennsylvania  Avenue  Development  Corporation 

NOTICES 

Meetings;  Sunshine  Act.  47783 


Public  Health  Service 

See  Agency  for  Health  Care  Policy  and  Research 
See  Food  and  Drug  Administration 

NOTICES 

Agency  information  collection  activities  under  OMB 

review.  47747 
Grant  and  cooperative  agreement  awards: 
National  Academy  of  Sciences.  47747 

Securities  and  Exchange  Commission 

NOTICES 

Meetings;  Sunshine  Act.  47783 

Self-regulatory  organizations;  unlisted  trading  privileges: 
Chicago  Stock  Exchange.  Inc..  47775 

Social  Security  Administration 

NOTICES 

Organization,  functions,  and  authority  delegations: 
Deputy  Commissioner  for  Finance  et  al..  47748 

State  Department 

RULES 

International  Traffic  in  Arms  regulations;  amendments. 
47636 

Transportation  Department 

See  Coast  Guard 

See  Federal  Aviation  Administration 

See  Federal  Highway  Administration 

See  Federal  Raib-oad  Administration 

PROPOSED  RULES 

Nondiscrimination  on  basis  of  handicap  in  federally 

assisted  programs  and  activities  and  in  air  travel.  47681 

Treasury  Department 

See  Foreign  Assets  Control  Office 

See  Internal  Revenue  Service 

NOTICES 

Agency  information  collection  activities  under  OMB 

review.  47779.  47780 
Senior  Executive  Service: 
Legal  Division  Performance  Review  Board;  membership. 
47780 
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The  section  ol »«  FEDERAL  REGISTER 
contains  regulaloiy  doouments  havmg  general 
appbcabMy  and  legal  eltect  most  of  wtich 
are  keyed  to  and  codiied  in  the  Code  ol 
Federal  Regutations.  *^iich  is  puUtshed  under 
50  Mtes  pursuant  to  44  U.S.C.  1510. 

The  Code  of  Federal  Regulations  is  sold  t>y 
the  Superintendent  ot  Documents.  Pnces  ol 
new  tXMks  are  listed  in  tte  first  FEDERAL 
REGISTER  issue  ol  each  week. 


DEPARTMENT  OF  DEFENSE 
5  CFR  Chapter  XXVI 

32  CFR  Part  40 

RIN  32M-AA0Q,  3209-AA04,  3209-AA14, 
3209-AA1S.  and  OTWMkRM 

Supplemental  Staixlards  of  Ethical 
Conduct  for  Employedi  of  the 
Department  of  Defense 

AGENCY:  Department  of  Defense  (DoD). 
ACTION:  Interim  rule,  with  request  for 
comments. 

SUMMARY:  DoD,  with  the  concurrence  of 
the  Office  of  Government  Ethics  (OGE). 
is  issuing  an  interim  rule  which 
establishes  standards  of  ethical  conduct 
for  DoD  employees  that  supplement  the 
Standards  of  Ethical  Conduct  for 
Employees  of  the  Executive  Branch 
issued  by  OGE  effective  February  3, 
1993.  The  interim  rule  is  a  necessary 
supplement  because  it  addresses  ethical 
issues  specific  to  DoD.  The  interim  rule: 
(1)  Designates  separate  agency 
components;  (2)  establishes  additional 
exceptions  to  the  prohibitions  on  gif^s 
from  outside  sources;  (3)  imposes 
additional  limitations  on  gifts  between 
DoD  employees;  (4)  requires  notijlcation 
of  disqualifications;  (5)  limits  sales  to 
subordinates;  (6)  requires  prior  approval 
for  certain  outside  activities;  and  (7) 
establishes  an  additional  disclaimer 
requirement  for  certain  speeches  and 
writings.  DoD  is  also  revising  its 
existing  standards  of  conduct 
regulation,  32  CFR  part  40,  to  retain  the 
18  U.S.C  208(b]  waiver  provision  and  to 
cross-reference  to  executive  branch- 
wide  standards  of  ethical  conduct, 
financial  disclosure  and  post- 
employment  regulations,  and  to  this 
supplemental  regulation. 
DATES:  Interim  rule  efiiective  September 
10, 1993.  Comments  are  invited  and 
must  be  received  on  or  before  October 
9,  1993. 


ADDRESSES:  Send  ojmment!  to  the 
Standard  of  Condu<:t  Office  Office  of 
General  Counsel.  1<jOO  Defe  ise 
Pentagon,  Washing  on,  DC  :<O301-1600. 
FOR  FimTHER  MFORf  UTION  COfTACT: 
Randi  Elizabeth  DuFresne,  DoD 
Standards  of  Condi  ct  Offia  ,  1703)  697- 
5305,  FAX  (703)  697-1640. 

SUPPLEMENTARY  INF3RMATI0I': 

1.  Background 

On  August  7, 19«  2,  the  OlTice  of 
Government  Ethics  publislu>c' « final 
rule  entitled  "Standards  of  I^hical 
Conduct  for  Emplo  zees  of  th  e  Executive 
Branch"  (Standard} ).  See  57  FR  35006- 
35067,  as  corrected  at  57  FR  48557  and 
52583.  The  Standards,  codif  ed  at  5  CFR 
part  2635  and  effec ive  February  3. 
1993,  establish  uniiorm  stan  lards  of 
ethical  conduct  tha  are  appl  icable  to  all 
executive  branch  pirsonneL 

With  the  concurr  snce  of  OGE,  5  CFR 
2635.105  authorizel  executi  'e  branch 
agencies  to  publish  agency-soecific 
supplemental  regulations  thf  t  are 
necessary  to  impieirient  theii  agency 
ethics  programs.  Tte  Departi lent  of 
Defense  and  OGE  have  detenained  that 
the  following  interim  rule  wl  ich 
appears  in  new  5  CFR  chapte'  XXVI.  is 
necessary  in  light  of  DoD's  pi  rticular 
programs  and  operations. 

n.  Analysis  of  the  Regulatior  s 

§3601,101    Purpose 

Section  3601.101  of  the  intiTim  rule 
explains  that  the  regulations  <x>ntained 
in  the  interim  rule  apply  to  D?partm«n 
of  Defense  employees  and  are 
supplemental  to  thoexecutiv*  branch- 
wide  StaiKiards  in  :>  CFR  part  L635. 
Further,  ail  DoD  errtployees  rr  ust 
comply  with  the  exacutive  bn  nch-wide 
regulations,  these  s  ip>plenient  ?1 
regulations  arvd  apj  licable  gu:  nance  and 
procedures  implementing  botii. 

§  3601.102    Designation  of  St  parole 
Agency  Components 

5  CFR  2635.202{£)  prohibits  m 
employee  from  soli  3ting  or  ac  :«pting  « 
gift  from  a  prohibitod  source.  j\ 
prohibited  source  ir^  defined  b-  -  5  CFR 
2635.203(d)  to  include  a  perso:  who  has 
a  specific  relationsliip  with  an 
employee's  agency.  For  purpo*  es  of 
idratifying  an  employee's  agei  cy,  S  CFR 
2635.203(a)  authorizes  an  exec  Jttive 
dq>artment,  by  supplemental 
regulation,  to  desig.'iate  as  sept  ate 
agencies  components  of  the  de :  artmeitf 


that  exercise  distinct  and  separate 
functions.  Designations  made  pursuant 
to  section  2635.203(a)  are  used  also  for 
purposes  of  applying  the  prohibition  in 
5  CFR  2635.807(a)  on  receipt  of 
compensation  for  teachix>g,  speaking  or 
writing  related  to  an  employee's  duties. 

Section  3601.102(a)  of  the  interim 
rule  designates  15  components  of  the 
Department  of  Defense  as  separate 
agencies.  In  addition  to  the  Office  of  the 
Inspector  General  and  Uniformed 
Services  University  of  the  Heahh 
Scieru3es,  these  include  each  of  the  three 
military  departments  and  10 
components  that  are  generally 
recognized  as  separate  agencies  within 
DoD  because  they  exercise  separate  and 
distinct  functions.  As  further  amplified 
in  §  3601.102(b),  DoD  employees  not 
employed  in  one  of  the  15  designated 
agencies  are  to  be  deemed  employees  of 
an  agency  that  consists  of  all  parts  of  the 
Department,  other  than  the  15 
designated  agencies,  and  that  is  separate 
and  distinct  from  each  of  those  agencies. 
Thus,  for  example,  an  Army  contractor 
would  be  a  prohibited  source  for  all 
employees  of  the  Department  of  the 
Army,  but  not  for  employees  of  the 
Department  of  the  Isiavy.  Neither  would 
that  Army  contractor  bie  a  prohibited 
source  for  employees  of  the  Office  of  the 
Secretary  of  Etefense  (OSD)  unless  the 
contractor  had  a  matter  pending  before 
OSD  or  a  DoD  component  other  than 
one  of  the  15  designated  as  sef>arate 
agencies.  The  separate  agency 
diesignations  made  by  §  3601.102(a)  are 
used  in  §  3601.103(a)  of  this 
supplemental  for  purposes  of 
determining  agency  interest,  in 
§  3901.107  for  determining  whether  an 
employee  must  obtain  approval  for 
outside  employment  or  business 
activities  with  a  prohibited  source,  and 
in  §^01.108  for  purposes  of  identifying 
when  a  DoD  employee  engaged  in 
teaching,  speaking  or  writing  must  make 
the  disclaimer  required  tjy  that  section. 

§3601.103    Additional  Exceptions  for 
Gifts  From  Outside  Sources 

Section  3601.103  of  this  interim  rule 
provides  two  additional  exceptions  to 
the  prohibitions  in  5  CFR  2635.202(a) 
on  gifts  from  outside  sources,  it  thus 
supplements  the  gift  exceptions  in  5 
CFR  2635.204,  paragraph  (k)  of  whidi 
permits  an  employee  to  accept  any  gift 
which  is  specifically  authorized  by  a 
supplemental  agency  regulati<»i. 
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Under  §3601.103(a)  of  the  interim 
rule,  a  DoD  employee  may  accept  free 
attendance  at  certain  events  sponsored 
by  State  or  local  governments  or  by 
qualifying  civic  organizations  when  his 
attendance  has  been  determined  to  serve 
the  DoD  employee's  agency's 
community  relations  interests.  The  free 
attendance  must  not  have  been  solicited 
by  the  employee.  The  cost  of  DoD 
employee's  attendance  and.  when 
invited,  the  cost  of  a  spouse's 
attendance  must  be  provided  by  the 
sponsor  of  the  event  in  accordance  with 
the  standard  set  forth  in  5  CFR 
2635.204(g)(5). 

5  CFR  2635.204  contains  two 
exceptions  to  the  prohibitions  on  gifts 
from  outside  sources  that  are 
specifically  tailored  to  permit 
employees  to  attend  certain  events.  Free 
attendance  at  certain  widely  attended 
gatherings  is  permitted  by 
§  2635.204(g)(2)  and.  under 
§  2635.204(h).  employees  may  accept 
certain  social  invitations  from  persons 
who  are  not  prohibited  sources.  While 
these  two  exceptions  permit  free 
attendance  at  a  wide  range  of  events, 
DoD  has  determined  that  they  do  not 
provide  enough  flexibility  to  meet  its 
community  relations  needs.  Largely 
unique  to  DoD.  these  community 
relations  needs  arise  from  DoD's  system 
of  installations  located  throughout  the 
country.  Many  of  these  installations  are 
major  factors  in  the  local  communities 
where  they  are  located  and  a  reasonable 
degree  of  social  interchange  between 
DoD  personnel  and  members  of  the  local 
community  is  mutually  beneficial. 

By  virtue  of  utility  and  other 
arrangements  for  installation  support 
services,  many  State  and  local 
governments  are  prohibited  sources  for 
DoD  personnel.  The  commanding  officer 
of  a  local  installation,  therefore,  may  be 
unable  to  avail  himself  of  the  exception 
at  CFR  2635.204(h)  to  accept  an 
invitation  to  attend  a  local  government- 
sponsored  luncheon  for  local 
community  leaders.  Although  the 
particular  luncheon  may  fail  to  rise  to 
the  level  of  a  widely  attended  gathering. 
DoD  views  the  commanding  officer's 
attendance  at  this  sort  of  event  as 
appropriate  to  meet  its  community 
relations  interests.  The  exception  at 
§  3601.103(a)  is  intended  to  permit 
attendance  at  events  of  this  nature.  As 
used  in  this  section,  the  term  "event"  is 
not  intended  to  permit  one-on-one 
entertainment  of  a  DoD  employee,  as  in 
the  case  of  a  local  official  taking  a 
military  officer  and  his  spouse  out  to 
dinner  at  the  expense  of  the  local 
government.  Where  such  entertainment 
is  provided  by  a  prohibited  source  or 
because  of  the  DoD  employee's  official 


position,  it  may  be  accepted  only  if 
covered  by  an  exception  contained  in  5 
CFR  2635.204. 

Section  3601.103(b)  of  the  interim 
rule  supplements  the  authority  of  5  CFR 
2635.204(d)  for  acceptance  of  certain 
awards  for  meritorious  public  service 
and  achievement.  While  §  2635.204(d) 
will  permit  employees  to  accept  many 
scholarships  and  grants  awarded  on  the 
basis  of  merit.  DoD  has  determined  that 
it  will  not  always  permit  DoD 
employees  and  their  dependents  to 
accept  many  scholarships  and  grants 
under  programs  that  have  been  tailored 
specifically  for  DoD  personnel.  As  in  the 
case  of  a  one-time  scholarship  for  DoD 
personnel  who  served  in  Operation 
Desert  Storm,  not  all  such  scholarships 
are  funded  to  ensure  continuation  on  a 
regular  basis  nor  are  they  necessarily  to 
be  awarded  on  the  basis  of  merit. 
Section  3601.103(b)(1)  incorporates 
many  of  the  conditions  found  in  5  CFR 
2635.204(d).  but  does  not  limit 
acceptance  to  those  scholarships  and 
grants  given  for  meritorious  public 
service  or  meritorious  achievement. 
Section  3601.103(b)(2)  permits  even 
one-time  scholarships  and  grants  when 
awarded  under  v^itten  standards 
approved  by  the  Secretary  concerned. 

§  3601 . 1 04    Additional  Limitations  on 
Gifts  Between  DoD  Employees 

Section  3601.104  supplements 
subpart  C  of  5  CFR  by  adding  two 
provisions  that  limit  use  of  the 
exceptions  in  5  CFR  2635.305  regarding 
certain  gifts  between  employees. 

Under  5  CFR  2635.302  a  DoD 
employee  is  generally  prohibited  from 
accepting  a  gift  from  an  employee 
receiving  less  pay  than  himself  and  may 
not  donate  toward  a  gift  for  an  official 
superior.  As  an  exception  to  this  general 
prohibition.  §  2635.304(b)  permits  an 
employee  to  accept  an  appropriate  gift 
on  certain  special,  infrequent  occasions, 
such  as  retirement  or  marriage.  In 
recognition  of  such  occasions, 
§  2635.304(c)(1)  also  permits  employees 
to  contribute  nominal  amounts  for  an 
appropriate  group  gift  to  a  superior  and 
it  permits  a  superior  to  accept  an 
appropriate  group  gift,  even  though  a 
subordinate  may  have  contributed  to  its 
purchase.  Within  DoD,  commanding 
officers  and  other  su[)ervisors  may  have 
authority  over  hundreds,  if  not 
thousands,  of  employees  and  enlisted 
personnel.  The  very  size  of  some  DoD 
components  and  oflices,  on  occasion, 
has  meant  that  small  amounts  collected 
from  subordinates  have  been  sufficient, 
in  the  aggregate,  to  finance  gifts  that  are 
lavish  and  beyond  what  would  meet  the 
requirement  in  5  CFR  2635.304(b)  that 
the  gift  be  appropriate  to  the  occasion. 


To  ensure  that  group  gifts  are 
appropriate  to  the  special,  infrequent 
occasions  for  which  they  are  given, 
§  3601.104(a)  limits  to  $300  the  value  of 
a  gift  or  gifts  an  employee  may  accept 
from  any  single  donating  group  if  the 
employee  knows  or  has  reason  to  know 
that  one  or  more  of  the  persons  donating 
to  the  gift  is  his  subordinate.  In  addition 
to  those  items  that  are  excluded  from 
the  definition  of  a  gift  by  5  CFR 
2655.203(b),  this  limitation  does  not 
apply  to  the  cost  of  food,  refreshments 
and  entertainment  provided  to  the 
employee  and  his  personal  guests  at  an 
event,  such  as  a  retirement  party.  The 
section  provides,  however,  that  the 
value  of  gifts  from  two  or  more  groups 
will  be  aggregated  and  treated  as  gifts 
from  a  single  group,  and  thus  subject  to 
a  single  $300  limitation,  if  the  recipient 
knows  or  has  reason  to  know  that  any 
subordinate  is  a  member  of  more  than 
one  such  group.  This  supplemental 
regulation  places  the  obligation  to 
decline  the  gift  on  the  employee  who  is 
the  recipient  of  the  gift,  not  on  the 
subordinate  who  may  have  contributed. 

Nothing  in  §  3601.104(a)  places  a 
limitation  on  the  number  of  group  gifts 
that  may  be  accepted  by  an  employee  to 
mark  the  special,  infrequent  occasions 
permitted  by  5  CFR  2635.304(b).  To 
help  ensure,  however,  that  the  number 
of  group  gifts  given  is  not  compounded 
by  individual  contributions  that  fail  to 
meet  the  requirement  in  5  CFR 
2635.304(c)  that  they  be  nominal  in 
amount,  §  3601.104(b)  of  the  interim 
rule  specifies  that  an  employee  may  not 
contribute  more  than  $10  to  a  group  gift 
for  a  superior.  It  excludes  from  the  $10 
limitation  nominal  amounts  separately 
and  voluntarily  contributed  for  food, 
refreshments  and  entertainment  for  the 
superior,  the  superior's  personal  guests 
and  others  who  attend  the  event. 

§3601.105    Standard  for 
Accomplishing  Disqualification 

Section  3601.105  of  the  interim  rule 
supplements  the  standards  for 
disqualification  contained  in  5  CFR  part 
2635.  Under  §  2635.402(c)  of  this  title,  it 
is  the  employee's  obligation  to 
disqualify  from  participation  in  matters 
affecting  his  own  financial  interests  or 
those  of  persons  whose  interests  are 
imputed  to  him  under  18  U.S.C.  208(a). 
Under  5  CFR  2635.502(e)  and  2635.604 
the  same  is  true  when  an  employee  is 
required  to  disqualify  to  avoid  an 
appearance  of  lack  of  impartiality  or  to 
avoid  participating  in  a  matter  affecting 
the  financial  interests  of  a  prospective 
employer.  Under  each  of  these  sections, 
the  executive  branch-wide  Standards 
generally  permit  disqualification  to  be 
accomplished  simply  by  not 
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participating  in  the  matter,  although 
each  provides  that  the  disquaUfied 
employee  should  notify  the  person 
responsible  for  his  assignment. 

r  or  a  number  of  years,  it  has  been  the 
practice  throughout  DoD  to  require 
written  notice  of  employee 
disqualifications.  Because  of  the 
problems  of  managing  its  vast 
workforce.  DoD  has  determined  that  it  is 
necessary  to  the  success  of  its  mission, 
and  to  the  success  of  its  ethics  program, 
to  continue  its  procedures  for  written 
notice  of  disquahCcations.  DoD 
recognizes  the  problems  noted  by  the 
Office  of  Govemment  Ethics  in  adopting 
a  requirement  for  written  notice  of 
disqualification  on  an  executive  branch- 
wide  basis.  See  57  PR  35024.  It  is  not 
DoD's  purpose  to  impose  an  overly 
technical  requirement  that  would  result 
in  disciplining  an  employee  for  failure 
to  provide  wrritten  notice  by  some 
arbitrary  deadline.  Thus,  the  notice 
requirement  imposed  by  §  3601.105  is 
phrased  lo  give  an  employee  flexibility 
in  determining  precisely  when  he  will 
give  notice  of  disqualification  from  a 
matter  to  which  he  has  been  assigned. 
Notice  is  to  be  given  when  the  employee 
determines  that  he  will  not  participate 
in  the  matter.  In  no  way  does  this  notice 
requirem^it  affect  the  employee's 
primary  obligation  to  not  participate  in 
the  matter. 

§3601.106    Limitation  oa  Solicited 
Sales 

5  CFR  part  2635  prohibits  an 
employee  fitm  using  public  office  for 
private  gain,  but  contains  no  specific 
prohibition  on  sales  to  iunior  personnel 
where  the  sale  price  is  fair  artd  does  not 
result  in  a  gift  to  the  superior.  Because 
of  its  commaiKl  structure,  senior 
personnel  within  DoD  exert  a  degree  of 
authority  over  junior  personnel  tnat 
exceeds  that  present  in  BK>st  civilian 
agencies.  DoD  standards  of  conduct 
regulations  have  long  contained  a 
prohibition  on  sales  to  subordinates  and 
§3601.106  of  this  interim  rule  is  a 
restatement,  with  minor  modifications, 
of  that  prohibition.  It  prohibits  a  E>oD 
employee  from  sobciting  or  making 
solicited  sales  to  DoD  personnel  who  are 
junior  in  rank,  grade  or  position  or  to 
the  family  members  of  such  personnel, 
regardless  of  whether  the  solicitation  or 
sale  takes  place  on  or  off  duty.  The 
section  specifically  permits  employees 
to  post  sales  notices  on  DoD  bulletin 
boards  provided  for  those  purposes. 
And,  in  the  absence  of  coercion  or 
intimidation,  it  permits  sale  or  lease  of 
the  employee's  own  personal  or  real 
property  and  sales  made  by  an 
employee  during  outside  employment 
in  a  retail  establishment. 


§  3601 .107    Prior  Approval  for  Outside 
Employment  ard  Business  /  .ctivities 

When  it  is  determined  ths ;  such  a 
requirement  is  necessary  or  desirable  for 
the  purpose  of  udministerin. ,  its  ethics 
program,  5  CFR  2635.803  pr  wides  that 
an  agency  may,  by  supplexmstal 
regulatioo,  reqtire  its  emplc  yees  to 
obtain  prior  approval  beiore  engagiixg  in 
outside  employment  or  othe  -  outside 
activities.  To  ei  sure  that  the  outside 
activities  of  its  nany  emplo;  ees  do  not 
violate  the  executive  branch  -wide 
standards  in  5  (TR  2635,  an  /  provision 
of  these  supple  nental  regul;  tions,  or 
any  other  provision  of  law  c  regulation, 
DoD  has  detemiiiwd  that  it  is  necessary 
to  the  successfi  1  administra  ion  of  its 
ethics  program  to  require  en  ployees  to 
obtain  prior  wrtten  approvsl  before 
engaging  in  a  b  isiness  activ  ty  or 
compensated  o  jtside  employment  with 
a  prohibited  so  jrce.  Section  3601.107(a) 
of  the  interim  rale  imposes  . 
requirement  to  obtain  apprcval  before 
engaging  in  such  activities  z  nd  contains 
definitions  of  tiie  terms  "bu  iness 
activity,"  "employment,"  ai  d 
"prohibited  source"  used  ic  stating  that 
requirement 

To  ensure  tiwrt  §  3601 .107  is  not  itself 
construed  as  atthority  to  deiy 
permission  to  engage  in  any  outside 
activity,  it  includes  a  senterce 
specifying  that  approval  wi'l  be  granted 
unless  the  acti\  ity  is  expect  xl  to 
involve  conduct  prohibited  by  statute  or 
regulation.  Wh«ne  a  determination  can 
be  made  that  tkose  activitie-  are  not 
likely  to  be  profiibited,  §  36  )l.lG7(b) 
delegates  to  the  designated  :gency 
ethics  official  cr  his  designe  e  authority 
to  issue  written  notice  exen  ptlAg 
categories  of  business  activi'jes  or 
employment  frtim  the  requi^ment  for 
prior  approval 

§3601.108    Dischkner  for  Speeches 
and  Writings  Devoted  to  Agmcy  Matters 

Under  5  CFR  2635.807(a)  an  employee 
may  not  accept  compensati  m  for,  but 
otherwise  may  engage  in  oi  tside 
teaching,  speaking  or  writirg  related  to 
his  official  duties.  In  conne::tion  with 
such  activities.  5  CFR  2635  907(b) 
prohibits  the  U!«  of  an  emp  oyee's 
official  title  or  ]X>sition  to  i<lentify  the 
E>oD  employee  in  connecti<  n  with  the 
outside  teaching,  speaking  )r  writing 
activity,  excepjt  when  given  as  one  of 
several  biograp  lical  details  or,  when 
accompanied  b  f  a  approprate 
disclaim«r,  in  connection  \nth  an  article 
published  in  a  sxaeatiSc  or  professional 
joomaL  Nothing  in  the  exe-:3itive 
branch-wide  St  utdards,  however,  limits 
an  employee's  use  of  a  military  rank  to 


identify  himself  in  cormection  with  the 
teaching,  speaking  or  writirjg  activity. 

Even  though  not  required  to  do  so  by 
5  CFR  2635.807(b),  §  3601.108  of  the 
interim  rule  requires  an  employee  to 
make  an  appropriate  disclaimer  when 
any  reference  is  made  to  the  DoD 
employee's  rank,  or  to  his  official  title 
or  position,  in  connection  with 
teaching,  speaking  or  writing  when  the 
subject  matter  deals  in  significant  part 
with  an  ongoing  or  announced  policy, 
program  or  operation  of  the  OoD 
employee's  agency.  This  supplement  to 
the  standards  in  5  CFR  2S3b£07(b]  has 
been  determined  by  DoD  to  be  necessary 
to  avoid  any  suggestion  that  a  DoD 
employee  is  speaking  on  behalf  of  ins 
agency  or  otherwise  presenting  an 
agency  position.  For  the  purpose  of 
determining  whether  subject  matter 
deals  with  a  policy,  program  or 
operation  of  the  Dk>D  emplo3^ee's 
agency,  §  3601.108  incorporates  the 
separate  agency  designations  made  by 
§  3601.102  of  the  interim  rule,  h  also 
contains  a  requirement  to  ensure  that 
the  disclaimer  is  given  prominence 
appropriate  to  the  activity. 

32  CFR  Part  40    Standards  of  Conduci 

32  CFR  part  40  is  revised  to  remove 
standards  of  conduct  superseded  by  5 
CFR  part  2635.  Section  40.1  retains  18 
U.S.C  208(b)  waivers  for  DoD,  the 
Army,  the  Navy,  and  the  Air  Force. 
Sections  40.2  through  40.7  cross- 
reference  to  OGE  regulaticns. 

III.  Matters  of  Regulatory  Procedure 

Administrative  Procedure  Act 

As  the  Secretary  of  Defense,  I  have 
found  good  cause,  pursuant  to  5  U.S.C 
553(b),  for  waiving,  as  unnecessary  and 
contrary  to  the  public  interest,  the 
general  notice  of  proposed  rulemaking 
and  the  30-day  delay  in  effectiveRess  as 
to  these  interim  rules.  It  is  important  to 
a  smooth  transition  from  DoD's  prior 
ethics  rules  to  the  new  executive 
bran(±-wide  Standards  that  these  rule- 
making actions  take  piaoe  as  soon  as 
possible.  Furthermore,  this  rule-making 
is  related  to  DoD's  organization, 
procedure  and  practioe.  As  an  interim 
rule,  there  is  provision  for  a  30-day 
public  comment  period.  DoD  will 
review  comments  received  within  the 
comment  period  and  will  coitsider 
modifications  that  appear  appropriate  in 
adopting  these  rules  as  final,  with  the 
concurrence  of  OGE. 

Executive  Order  12291,  Federal 
Reflation 

As  the  Secretary  of  Defense,  I  have 
determined  that  this  is  not  a  major  rule 
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as  defined  in  section  1(b)  of  Executive 
Order  12291. 

Regulatory  Flexibility  Act 

As  the  Secretary  of  Defense,  I  have 
determined  under  the  regulatory 
Flexibility  Act  (5  U.S.C.  chapter  6)  that 
this  rule  will  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities  because  it 
affects  only  DoD  employees. 

Paperwork  Reduction  Act 

As  the  Secretary  of  Defense,  I  have 
determined  that  the  Paperwork 
Reduction  Act  (44  U.S.C.  chapter  35) 
does  not  apply  because  this  rule  does 
not  contain  any  information  collection 
requirements  that  require  the  approval 
of  the  Office  of  Management  and 
Budget. 

List  oFSubiects 

5  CFR  Part  3601 

Conflict  of  interests,  Ethics  standards, 
Executive  branch  standards  of  conduct. 
Government  employees. 

32  CFR  Part  40 

Conflict  of  interests,  Ethics  standards. 
Executive  branch  standards  of  conduct. 
Government  employees.  Financial 
disclosure.  Honoraria,  Post- 
employment. 

Dated:  August  30, 1993. 
Les  Aspin, 

Secretary  of  Defense. 

Approved:  September  3, 1993. 
Stephen  D.  Potts, 

Director,  Office  of  Government  Ethics. 

For  the  reasons  set  forth  in  the 
preamble,  the  Department  of  Defense, 
with  the  concurrence  of  the  Office  of 
Government  Ethics,  is  amending  title  5 
of  the  Code  of  Federal  Regulations  and 
title  32,  chapter  I,  part  40  of  the  Code 
of  Federal  Regulations  as  follows: 

Title  5— {AmeiKled] 

1.  A  new  chapter  XXVI,  consisting  of 
part  3601,  is  added  to  title  5  of  the  Code 
of  Federal  Regulations  to  read  as 
follows: 

CHAPTER  XXVI— DEPARTMENT  OF 
DEFENSE 

PART  3601— SUPPLEMENTAL 
STANDARDS  OF  ETHICAL  CONDUCT 
FOR  EMPLOYEES  OF  THE 
DEPARTMENT  OF  DEFENSE 

3601.101  Purpose. 

3601.102  Designation  of  separate  agency 
components. 

3601 . 1 03  Additional  exceptions  for  gifts 
from  outside  sources. 


3601.104  Additional  limitations  on  gifts 
l>etween  DoD  employees. 

3601 .105  Standards  for  accomplishing 
disqualification. 

3601.106  Limitation  on  solicited  sales. 

3601.107  Prior  approval  for  outside 
employment  and  business  activities. 

3601.108  Disclaimer  for  speeches  and 
writing  devoted  to  agency  matters. 

Authority:  5  U.S.C  301,  7301,  7351,  7353; 
5  U.S.C.  App.  (Ethics  in  Government  Act  of 
1978);  E.0. 12674.  54  PR  15159.  3  CFR,  1989 
Comp.,  p.  215,  as  modified  by  E.O.  12731,  55 
PR  42547,  3  CFR.  1990  Comp..  p.  306;  5  CFR 
2635.105,  2635.203(a),  2635.204(k), 
2635.803. 

$3601.101    Purpose. 

In  accordance  with  5  CFR  2635.105. 
the  regulations  in  this  part  apply  to 
employees  of  the  Department  of  Defense 
(DoD)  and  supplement  the  Standards  of 
Ethical  Conduct  for  Employees  of  the 
Executive  Branch  contained  in  5  CFR 
part  2635.  DoD  employees  are  required 
to  comply  with  part  2635.  this  part,  and 
implementing  guidance  and  procedures. 

$3601.102    Designation  of  separate  agenqf 
components. 

(a)  Pursuant  to  5  CFR  2635.203(a). 
each  of  the  following  components  of 
DoD  is  designated  as  a  separate  agency 
for  purposes  of  the  regulations  in 
subpart  B  of  5  CFR  part  2635  governing 
gifts  from  outside  sources  and  5  CFR 
2635.807  governing  teaching,  speaking 
and  writing: 

(1)  Department  of  the  Army; 

(2)  Department  of  the  Na\7; 

(3)  Department  of  the  Air  Force; 

(4)  Defense  Commissary  Agency; 

(5)  Defense  Contract  Audit  Agency; 

(6)  Defense  Finance  and  Accounting 
Service; 

(7)  Defense  Information  Systems 
Agency; 

(8)  Defense  Intelligence  Agency; 

(9)  Defense  Investigative  Service; 

(10)  Defense  Logistics  Agency; 

(11)  Defense  Mapping  Agency; 

(12)  Defense  Nuclear  Agency; 

(13)  National  Security  Agency; 

(14)  Office  of  the  Inspector  General; 
and 

(15)  Uniformed  Services  University  of 
the  Health  Sciences. 

(b)  Employees  of  DoD  components  not 
designated  as  separate  agencies, 
including  employees  of  the  Office  of  the 
Secretary  of  Defense,  will  be  treated  as 
employees  of  DoD  which  shall  be 
treated  as  a  single  agency  that  is 
separate  from  the  above  listed  agencies 
for  purposes  of  determining  whether  the 
donor  of  a  gift  is  a  prohibited  source 
under  5  CFR  2635.203(d)  and  for 
identifying  the  DoD  employee's  agency 
under  5  CFR  2635.807  governing 
teaching,  speaking  and  writing. 


$3601.103    Additional  exceptions  for  gifts 
from  outside  sources. 

In  addition  to  the  gifts  which  come 
within  the  exceptions  set  forth  in  5  CFR 
2635.204,  and  subject  to  all  provisions 
of  5  CFR  2635.201  through  2635.205,  a 
DoD  employee  may  accept  gifts  from 
outside  sources  otherwise  prohibited  by 
5  CFR  2635.202(a)  as  follows: 

(a)  Events  sponsored  by  States,  local 
governments  or  civic  organizations.  A 
DoD  employee  may  accept  a  sponsor's 
unsolicited  gift  of  free  attendance  for 
himself  and  an  accompanying  spouse  at 
an  event  sponsored  by  a  State  or  local 
government  or  by  a  civic  organization 
exempt  from  taxation  under  26  U.S.C. 
501tc)(4)  when: 

(1)  The  agency  designee  has 
determined  that  the  community 
relations  interests  of  the  agency  will  be 
served  by  the  DoD  employee's 
attendance; 

(2)  The  cost  of  the  DoD  employee's 
and  the  spouse's  attendance  is  provided 
by  the  sponsor  in  accordance  with  5 
CFR  2635.204(g)(5);  and 

(3)  The  gift  of  free  attendance  meets 
the  definition  in  5  CFR  2635.204(g)(4). 

(b)  Scholarships  and  grants.  A  DoD 
employee,  or  the  dependent  of  a  DoD 
employee,  may  accept  an  educational 
scholarship  or  grant  from  an  entity  that 
does  not  have  interests  that  may  be 
substantially  affected  by  the 
performance  or  non-performance  of  the 
involved  DoD  employee's  official  duties, 
or  from  an  association  or  similar  entity 
that  does  not  have  a  majority  of 
members  with  such  interests,  if  the 
designated  agenuy  ethics  official  or 
designee  determines  that: 

(1)  The  scholarship  or  grant  is  made 
as  part  of  an  established  program  of 
grants  or  awards  that  is  funded,  wholly 
or  in  part,  to  ensure  its  continuation  on 
a  regular  basis  and  under  which 
recipients  are  selected  pursuant  to 
written  standards;  or 

(2)  The  scholarship  or  grant  is 
established  for  the  benefit  of  DoD 
employees,  or  the  dependents  of  DoD 
employees,  and  recipients  are  selected 
pursuant  to  written  standards  approved 
by  the  Secretary  of  Defense  or.  where 
the  scholarship  or  grant  is  available  only 
to  military  members  or  their 
dependents,  by  the  Secretary  of  the 
military  department  concerned. 

$3601.104    Additional  limitations  on  gifts 
tMtween  DoO  employees. 

The  following  limitations  shall  apply 
to  gifts  from  groups  of  DoD  employees 
that  include  a  subordinate  and  to 
voluntary  contributions  to  gifts  for 
superiors  permitted  under  5  CFR 
2635.304(c)(1): 
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(a)  Gifts  from  a  group  that  includes  a 
subordinate.  Regardless  of  the  number 
of  DoD  employees  contributing  to  a  gift 
on  a  special,  infrequent  occasion  as 
permitted  by  5  CFR  2635.304(c)(1).  a 
DoD  employee  may  not  accept  a  gift  or 
gifts  from  a  donating  group  if  the  market 
value  exceeds  an  aggregate  of  $300  and 
if  the  DoD  employee  knows  or  has 
reason  to  know  that  any  member  of  the 
donating  group  is  his  subordinate. 

(1)  The  cost  of  items  excluded  from 
the  definition  of  a  gift  by  5  CFR 
2635.203(b)  and  the  cost  of  food, 
refreshments  and  entertainment 
provided  to  the  DoD  employee  and  his 
personal  guests  to  mark  the  occasion  for 
which  the  gift  is  given  shall  not  be 
included  in  determining  whether  the 
value  of  a  gift  or  gifts  exceeds  the  $300 
aggregate  limit. 

(2)  The  value  of  a  gift  or  gifts  from  two 
or  more  donating  groups  shall  be 
aggregated  and  shall  be  considered  to  be 
from  a  single  donating  group  if  the  DoD 
employee  offered  the  gift  knows  or  has 
reason  to  know  that  an  individual  who 
is  his  subordinate  is  a  member  of  more 
than  one  of  the  donating  groups. 

(b)  Voluntary  contribution.  Tot 
purposes  of  5  CFR  2635.304(c)(1),  the 
nominal  amount  of  a  voluntary 
contribution  that  a  DoD  employee  may 
solicit  from  another  DoD  employee  for 
a  group  gift  to  the  contributing  DoD 
employee's  sup)erior  for  any  special, 
infrequent  occasion  shall  not  exceed 
$10.  A  voluntary  contribution  of  a 
nominal  amount  for  food,  refreshments 
and  entertainment  for  the  superior,  the 
personal  gv3sts  of  the  superior  and 
other  attendees  at  an  event  to  mark  the 
occasion  for  which  a  group  gift  is  given 
may  be  solicited  as  a  separate,  voluntary 
contribution  not  subject  to  the  $10  limit. 

S  3601.105    Standard  for  accomplishing 
disqualification. 

(a)  Disqualifying  financial  interests.  A  • 
DoD  employee  who  is  required,  in 
accordance  with  5  CFR  2635.402(c),  to 
disqualify  himself  frt)m  participation  in 
a  particular  matter  to  which  he  has  been 
assigned  shall,  notwithstanding  the 
guidance  in  5  CFR  2635.4029(c)  (1)  and 
(2),  provide  written  notice  of 
disqualification  to  his  supervisor  upon 
determining  that  he  will  not  participate 
in  the  matter. 

Cb)  Disqualification  to  ensure 
impartiality.  A  DoD  employee  who  is 
required,  in  accordance  with  5  CFR 
2635.502(e),  to  disqualify  himself  from 
participation  in  a  p)articular  matter 
involving  specific  parties  to  which  he 
has  been  assigned  shall, 
notwithstanding  the  guidance  in  5  CFR 
2635.502(e)  (1)  and  (2),  provide  written 
notice  of  disquafification  to  his 


supervisor  upoi  determi  ling  that  he 
will  not  participate  in  thn  matter. 

(c)  Disqualification  fro -n  matter 
effecting  prospective  employees.  A  DoD 
employee  who  is  required,  in 
accordance  with  5  CFR  2335.604(a),  to 
disqualify  himr«lf  from  {ariicipation  in 
a  particular  matter  to  wh  ch  he  has  been 
assigned  shall,  notwithstinding  the 
guidance  in  5  CFR  2635.ii04  (b)  and  (c), 

^  provide  written  notice  of 
disqualification  to  his  supervisor  upon 
determining  that  he  will  not  participate 
in  the  matter. 

(d)  Withdrat^al  of  notiication.  A  DoD 
employee  may  withdraw  written  notice 
under  paragraphs  (a),  (b)  or  (c)  of  this 
section  upon  d<K:iding  that 
disqualificatior  from  paiticipation  in 
the  matter  is  nc  longer  rt  quired. 

§  3601.106    Limitation  on  <  oHcited  sales. 

A  DoD  employee  shall  not  knowingly 
solicit  or  make  solicited  "^ales  to  DoD 
personnel  who  are  junior  in  rank,  grade 
or  position,  or  to  the  famly  members  of 
such  personnel  on  or  ofl  duty.  In  the 
absence  of  coercion  or  intimidation,  this 
does  not  prohibit  the  sale  or  lease  of  a 
DoD  employee'::  noncommercial 
personal  or  real  property  or  commercial 
sales  solicited  and  made  in  a  retail 
establishment  during  off-duty 
employment.  The  posting  of  an 
advertisement  in  accordance  with 
Federal  buildin;;  management  policies 
does  not  constitute  solid  tation  for 
purposes  of  this  section. 

§  3601.107    Prior  approval  (or  outside 
employment  and  businass  ^ctivKias. 

(a)  A  DoD  employee,  o  her  than  a 
special  Government  emp  oyee,  who  is 
required  to  file  d  financi:  1  disclosure 
report  (SF  450  or  SF  278]  shall  obtain 
written  approva  I  from  ths  agency 
designee  before  engaging  in  a  business 
activity  or  compensated  jutside 
employment  with  a  prohibited  source, 
unless  general  ajsproval  has  been  given 
in  accordance  v/\\h  paragraph  (b)  of  this 
section.  Approval  shall  be  granted 
unless  a  determination  is  made  that  the 
business  activity  or  compensated 
outside  employment  is  expected  to 
involve  conduct  prohibited  by  statute  or 
regulation.  For  purposes  of  this  section, 
the  following  deinitions  apply: 

(1)  Business  activity.  Any  Dusiness. 
contractual  or  other  financial 
relationship  not  involving  the  provision 
of  personal  services  by  the  DoD 
employee.  It  does  not  include  a  routine 
commercial  transaction  or  the  purchase 
of  an  asset  or  interest,  such  as  conunon 
stock,  that  is  available  to  the  general 
public; 

(2)  Employment.  Any  form  of  non- 
Federal  employment  or  business 


relationship  involving  the  provision  of 
personal  services  by  the  DoD  employee. 
It  includes,  but  is  not  limited  to, 
personal  services  as  an  officer,  director, 
employee,  agent,  attorney,  consultant, 
contractor,  general  partner  or  trustee; 
and 

(3)  Prohibited  source.  See  5  CFR 
2635.203(d)  (modified  by  the  separate 
DoD  component  agency  designations  in 
§3601.102  of  this  part). 

(b)  The  DoD  component  designated 
agency  ethics  official  or  designee  may, 
by  a  written  notice,  exempt  categories  of 
busjness  activities  or  employment  from 
the  requirement  of  paragraph  (a)  of  this 
section,  for  prior  approval  based  on  a 
determination  that  business  activities  or 
employment  within  those  categories 
would  generally  be  approved  and  are 
not  likely  to  involve  conduct  prohibited 
by  statute  or  regulation. 

{  3601.108    Disclaimer  for  speeches  and 
writings  devoted  to  agency  matters. 

A  DoD  employee  who  uses  or  permits 
the  use  of  his  military  rank  or  who 
includes  or  permits  the  inclusion  of  his 
title  or  position  as  one  of  several 
biographical  details  given  to  identify 
himself  in  connection  with  teaching, 
speaking  or  writing,  in  accordance  with 
5  CFR  2635.807(b),  shall  make  a 
disclaimer  if  the  subject  of  the  teaching, 
speaking  or  writing  deals  in  significant 
part  with  any  ongoing  or  announced 
policy,  program  or  operation  of  the  DoD 
employee's  agency,  as  defined  in 
§  360l'l02,  and  the  DoD  employee  has 
not  been  authorized  by  appropriate 
agency  authority  to  present  that  material 
as  the  agency's  position.  The  disclaimer 
shall  be  made  as  follows: 

(a)  The  required  disclaimer  shall 
expressly  state  that  the  views  presented 
are  those  of  the  speaker  or  author  and 
do  not  necessarily  represent  the  views 
of  DoD  or  its  components. 

(b)  Where  a  disclaimer  is  required  for 
an  article,  book  or  other  writing,  the 
disclaimer  will  be  printed  in  a 
reasonably  prominent  position  in  the 
writing  itself. 

(c)  Where  a  disclaimer  is  required  for 
a  speech  or  other  oral  presentation,  the 
disclaimer  may  be  given  orally  provided 
it  is  given  at  the  beginning  of  the  oral 
presentation. 

Title  32— National  Defense 

CHAPTER  k-OEPARTMENT  OF 
DEFENSE 

2.  Part  40  of  32  CFR  chapter  I  is 
revised  to  read  as  follows: 
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PART  40-8TANOARDS  OF  CONDUCT 

S«c. 

40.1  18  U.S.C  208(b)  waivers. 

40.2  Cross-reference  to  Standards  of  Ethical 
Conduct  for  Employees  of  the  Executive 
Branch. 

40.3  Cross-reference  to  Financial 
Disclosure.  Qualified  Trusts,  and 
Certificates  of  Divestiture  for  Executive 
Branch  Employees. 

40.4  Cross-reference  to  Limitations  on 
Outside  Employinent  and  Prohibition  of 
Honoraria;  Confidential  Reporting  of 
Payments  to  Charities  in  Lieu  of 
Honoraria. 

40.5  Cross-reference  to  Regulations 
Concerning  Post-Employment  Conflict  of 
Interest. 

40.6  Cross-reference  to  Office  of 
Government  Ethics  and  Executive 
Agency  Ethics  Program  Responsibilities. 

40.7  Cross-referrence  to  Post-Employment 
Conflict  of  Interest  Restrictions. 

Authority:  5  U.S.C  7301. 
9  40.1     IS  U.S.&  208<b)  waivwrs. 

Under  18  U.S.C.  208(b)  categories  of 
Tinancial  interests  may  be  made  non- 
disqualifying  for  purposes  of  18  U.S.C. 
208(a)  by  a  general  regulation  published 
in  the  Federal  Register.  Shares  of  a 
widely  held,  diversified  mutual  fund  or 
regulated  investment  company  have 
been  exempted  by  a  general  regulation 
as  being  too  remote  or  inconsequential 
to  affect  the  integrity  of  Government 
personnel. 

§40.2    Cro»>-mt«reoce  to  Standards  of 
Ethical  Cofidiict  for  Emptoyeas  Ol  tha 
Executlva  Branch. 

DoD  employees  should  refer  to  the 
Office  of  Government  Ethics  (OGE) 
regulation.  Standards  of  Ethical  Conduct 
for  Employees  of  the  Executive  Branch. 
5  CFR  part  2635.  and  the  Department  of 
Defense  (DoD)  regulation  that 
supplements  the  OGE  regulation.  5  CFR 
3601.101.  for  standards  of  conduct 
provisions,  including  standards  for  gifts 
from  outside  sources,  gifts  between 
employees,  conflicting  financial 
interests,  impartiality  in  performing 
official  duties,  seeking  other 
employment,  misuse  of  position,  and 
outside  activities. 

$403   Croaa-rafarancatoFinanciai 
Diadoaura,  QuaNflad  Tmata,  and 
Caftlficataa  of  Divaattture  tor  Eaacuttva 
Branch  Employaas. 

DoD  employees  should  refer  to  the 
OGE  regulation.  Financial  Disclostore. 
Qualified  Trusts,  and  Certificates  of 
Divestiture  for  Executive  Branch 
Employees.  5  CFR  part  2634.  for 
financial  disclosure  provisions. 


$40.4    Croaa-rafaranca to  Lknttatlona on 
Outslda  Emptoymant  and  Prohibttton  of 
Honoraria;  ConfMantiai  RaporUng  of 
Paymanta  to  CDarttlaa  m  Uau  of  Honoraria. 

DoD  employees  should  refer  to  the 
OGE  regulation.  Limitations  on  Outside 
Employment  and  Prohibition  of 
Honoraria:  Confidential  Reporting  of 
Payments  to  Charities  in  Lieu  of 
Honoraria,  5  CFR  part  2636.  for 
provisions  on  outside  employment  and 
honoraria. 

§  40.5    Croaa-referanca  to  ftogutations 
Concaming  Post-Ennptoyment  ConfUct  of 
IntoraaL 

DoD  employees  and  former  DoD 
employees  should  refer  to  the  OGE 
regulation.  Regulations  Concerning 
Post -Employment  Conflict  of  Interest.  5 
CFR  part  2637.  for  provisions  on  post- 
employment  applicable  to  those  who 
left  DoD  employment  prior  to  January  1 . 
1991. 

$40.6    Croaa-rafaranca  to  Offiea  of 
Qovammant  Ettitea  and  Exacutlva  Agency 
Ethica  Program  RaaportatbltHiaa. 

DoD  employees  should  refer  to  the 
OGE  regulation.  Office  of  Government 
Ethics  and  Executive  Agency  Ethics 
Program  Responsibilities.  5  CFR  part 
2638.  for  provisions  establishing 
executive  branch  ethics  programs, 
including  ethics  training  programs. 

$40.7  Croaa-rafaranca  to  Poat- 
Emp4oymant  ConfUct  of  Intoraat 
Restrictions. 

DoD  employees  and  former  DoD 
employees  should  refer  the  to  OGE 
regulation,  Post-Employment  Conflict  of 
Interest  Restrictions.  5  CFR  part  2641, 
for  provisions  on  post-employment 
applicable  to  those  who  left  DoD 
employment  on  or  after  January  1. 1991. 

[FR  Doc.  93-22128  Filed  9-9-93;  8:45  am) 
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DEPARTMENT  OF  AGRICULTURE 
Food  Safety  and  Inspection  Service 
9  CFR  Parts  317  and  381 
[Docfcat  Na  91-006q 
RtN  058:^-AB34 

Nutrition  Labeling  of  Meat  and  Poultry 
Products;  Tectinicai  Amendments 

AGENCY:  Food  Safety  and  inspection 

Service.  USDA. 

ACTION:  Interim  final  rule;  technical 

amendments. 

summary:  The  Food  Safety  and 
Inspection  Service  (FSIS)  is  amending 
its  final  nutrition  labeling  regulations. 


which  were  published  in  the  Federal 
Register  on  January  6.  1993  (58  FR  632). 
FSIS  is  taking  this  action  to  improve  the 
clarity  and  accuracy  of  the  regulations, 
and  to  provide  regulations  that  parallel 
the  Food  and  Drug  Administration's 
(FDA)  nutrition  labeling  regulations  to 
the  maximum  extent  possible. 
DATES:  Interim  rule  effective  date  is  July 
6. 1994;  comments  must  be  received  on 
or  before  October  12. 1993. 
ADDRESSES:  Written  comments  to: 
Policy  Office.  Attn:  Linda  Carey.  FSIS 
Hearing  Clerk,  room  3171.  South 
Agriculture  Building.  Food  Safety  and 
Inspection  Service.  U.S.  Department  of 
Agriculture.  Washington.  DC  20250. 
Oral  comments,  as  provided  by  the 
Poultry  Products  Inspection  Act,  should 
be  directed  to  Mr.  Charles  Edwards, 
(202)  254-2565.  (See  also  "Comments" 
under  SUPPLEMENTARY  INFORMATION.) 
FOR  FURTHER  INFORMATION  CONTACT: 
Charles  Edwards.  Director.  Product 
Assessment  Division,  Regulatory 
Programs,  Food  Safety  and  Inspection 
Service,  U.S.  Department  of  Agriculture, 
Washington,  DC  20250,  (202)  254-2565. 

SUPP1.EMENTARV  INFORMATION: 

Comments 

Interested  persons  are  invited  to 
submit  comments  concerning  this 
interim  final  rule.  Written  comments 
should  be  sent  to  the  Policy  Office  and 
refer  to  Docket  No.  91-0061.  Any  person 
desiring  an  opportunity  for  an  oral 
presentation  of  views,  as  provided  by 
the  Poultry  Products  Inspection  Act, 
should  make  such  request  to  Mr. 
Charles  Edwards,  so  that  arrangements 
can  be  made  for  such  views  to  be 
presented.  A  transcript  will  be  made  of 
all  views  orally  presented.  All 
comments  submitted  in  response  to  this 
interim  final  rule  will  be  available  for 
public  inspection  in  the  Policy  Office 
from  9  a.m.  to  12:30  p.m.  and  from  1:30 
p.m.  to  4  p.m.,  Monday  through  Friday. 

Background 

On  January  6, 1993.  FSIS  published  in 
the  Federal  Register  (58  FR  632)  fmal 
regulations  on  nutrition  labeling  for 
meat  and  poujtry  products.  FSIS's 
nutrition  labehng  regulations  parallel,  to 
the  extent  possible  at  that  time,  FDA's 
nutrition  labeling  regulations 
promulgated  under  the  Nutrition 
Labeling  and  Education  Act.  FSIS 
published  its  final  regulations  on 
nutrition  labeling  simultaneously  with 
FDA's  publication. 

After  the  publication  of  FSIS's  final 
regulations  on  nutrition  labeling,  FSIS 
received  several  comments  from  various 
interested  parties  contending  that 
portions  of  FSIS's  regulations  were 
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unclear,  contained  technical, 
unintended  consequences  in  a  specific 
provision,  or  were  not  parallel  to  FDA's 
nutrition  labeling  regulations.  Those 
portions  included  provisions  related  to: 

(a)  Providing  nutrition  labeling  by 
alternate  means  for  packages  that  have 
a  total  surface  area  available  to  bear 
labeling  of  less  than  12  square  inches; 

(b)  the  saturated  fat  criterion  for  the 
"lean"  deHnition;  and  (c)  the  use  of 
nutrient  content  claims  on  infant  and 
toddler  foods. 

After  considering  these  comments  and 
conducting  an  in-depth  review  of  FDA's 
final  nutrition  labeling  regulations,  FSIS 
believes  that  its  final  regulations  are 
inconsistent  with  FDA's  regulations  in 
certain  areas  where  uniformity  should 
exist.  FSIS  has  also  determined  that 
several  provisions  were  inadvertently 
omitted  in  its  final  regulations. 

Accordingly,  FSIS  is  issuing  technical 
amendments  to  its  nutrition  labeling 
regulations  to  provide  more  well- 
defined  regulations  that  reflect  accuracy 
and  clarity  regarding  the  nutrition 
labeling  of  meat  and  poultry  products. 
The  amendments  consist  of 
clarifications  that  are  essential  to 
understanding  and  complying  with 
published  provisions,  changes  that  are 
necessary  to  avoid  technical, 
unintentional  consequences  in  specific 
provisions,  and  additional  provisions 
that  were  inadvertently  omitted. 

Technical  Amendments 

Exemptions 

In  its  final  nutrition  labeling 
regulations,  FSIS  exempted  individually 
wrapped  packages  of  less  than  Vz  ounce 
net  weight  from  nutrition  labefing 
requirements.  This  decision  was  based 
on  providing  consistency  with  the 
Agency's  current  net  weight  exemption. 
In  addition,  comments  on  the  proposed 
rule  did  not  reveal  a  consensus  on  the 
definition  of  a  small  package.  FSIS  has 
since  received  and  evaluated  a  number 
of  requests  to  allow  for  nutrition 
labeling  to  be  provided  by  alternate 
means  for  packages  that  have  a  total 
surface  area  available  to  bear  labeling  of 
less  than  12  square  inches.  FSIS 
believes  these  requests  have  merit,  and 
recognizes  the  need  for  incorporating 
sufficient  flexibility.  FSIS  agrees  with 
the  comments  that  alternate  means  of 
providing  nutrition  labeling  should  be 
in  harmony  %vith  FDA.  Accordingly, 
FSIS  is  adding  provisions  at 
§  317.400(d)  and  §  381.500(d)  of  the 
regulations  to  permit  manufacturers  to 
provide  an  address  or  telephone  number 
on  the  package  for  consumers  to  write 
or  call  for  nutrition  information, 
provided  that  the  labels  for  these 


products  bear  nc  nutrition  claims  or 
nutrition  inform  Uion.  These  provisions 
do  not  affect  the  exemption  for 
individually  wrapped  p>ackages  of  less 
than  Vz  ounce  net  weight. 

FSIS  inadvertently  omitted  a  small 
business  exempt  on  provision  from  its 
final  nutrition  la  DeUng  regulations.  FSIS 
received  numerous  comments  on  its 
supplemental  pnrposed  rule  (57  FR 
10298).  Conunenters  stated  that  the 
fluctuation  of  business  activity  for  small 
firms  (i.e.,  production  of  specialty  foods, 
regional  and  seasonal  foods,  a  large 
number  of  product  lines  and  low 
volume  sales  per  product)  should  be 
considered.  Additionally,  the 
commenters  stated  that  products  are 
constantly  being  created  and  removed  to 
account  for  seasonal  gift  buying,  and 
product  variety  ij  often  a  primary 
selling  point.  In  many  cases,  survival  of 
the  small  firm  is  based  on  adding 
product  lines,  ratier  than  on  increasing 
the  volume  on  existing  iines.  Based  on 
these  comments  received  in  response  to 
its  supplemental  proposed  rule  and 
comments  received  at  the  three  small 
business  exemption  public  forums,  FSIS 
has  determined  1}  at  the  calculation  of 
poundage  will  be  based  on  the  most 
recent  2-year  average  of  business 
activity.  Although  this  was  addressed  in 
the  preamble  to  tt.e  January  6, 1993, 
final  rule,  FSIS  onitted  the  regulatory 
provision  reflecting  this  determination. 
Therefore,  FSIS  is  adding  a  provision  to 
§  317.400(a)  and  §  381.500(a)  of  the 
regulations  stating  that  the  calailation 
of  poundage  shall  be  based  on  the  most 
recent  2-year  avenge  of  business 
activity. 

Nutrition  Label  Ccntent 

In  its  final  nutri  ion  lebeling 
regulations,  FSIS  used  tie  term 
"insignificant  amcunt"  in  prescribing 
conditions  when  r  utrition  information 
may  be  presented  n  a  simplified  format. 
The  term  "insignilicant  amount"  is 
defined  as  that  amount  that  may  be 
rounded  to  zero  in  nutrition  labeling, 
except  that  for  total  carbohydrate, 
dietary  fiber,  and  pirotein,  it  is  an 
amount  less  than  1  gram.  The  definition 
of  an  insignificant  amount  for  calories  is 
less  than  5  calorief .  Because  1  gram  of 
each  of  these  three  nutrients  yields  4  or 
less  calories,  a  1-gram  amount  of  each 
yields  an  insignificant  amount  of 
calories.  FSIS  has  determined  that 
sugars  is  another  n  Jtrient  with  a  caloric 
contribution  whid  is  consistent  with 
that  for  total  carboliydrate,  dietary  fiber, 
and  protein.  One  g  'am  of  sugars  yields 
4  calories.  Therefo.%,  when  used  in 
reference  to  the  simplified  format,  an 
insignificant  amouit  of  sugars  is  that 
amount  which  is  U  ss  than  1  gram.  FSIS 


is  amending  §§  317.309(g)(1)  and 
381.409(g)(1)  of  the  regulations  by 
revising  the  definition  of  insignificant 
amount  to  indicate  that  an  insignificant 
amount  of  sugars  is  an  amount  less  than 

1  gram. 

FSIS  made  reference  in 
§§  317.345(a)(1)  and  381.445(a)(1)  of  the 
regulations  to  a  retailer  providing 
nutrition  information  on  the  label  of 
single-ingredient,  raw  products  without 
referring  to  a  manufacturer.  As  stated  in 
the  preamble  to  the  final  rule,  FSIS 
makes  no  distinction  between  products 
packaged  in  official  establishments  and 
those  packaged  at  retail  level.  The 
Agency  does  not  believe  that  the  site 
where  a  product  is  packaged  and 
labeled  has  any  relevance  to  its 
inclusion  or  exclusion  from  the 
voluntary  program.  However,  to  clarify 
any  misunderstanding  regarding  these 
provisions,  FSIS  is  modifying 
§§  317.345(a)(1)  and  381.445(a)(1)  of  the 
regulations  to  include  reference  to  a 
manufacturer. 

Reference  Amounts 

In  §§  317.312(b)  and  381.412(b)  of  the 
regulations.  Table  1. — Reference 
Amounts  Customarily  Consxmied  Per 
Eating  Occasion — Infant  and  Toddler 
Foods,  FSIS  inadvertently  omitted 
product  categories  for  plain  meats  and 
plain  poultry  for  infants  and  meat  sticks 
and  poultry  sticks  for  toddlers.  In  21 
CFR  101.12(b).  FDA  included  a  product 
category  for  eggs/egg  yolks,  ready-to- 
serve,  for  infants  and  toddlers  with  a 
reference  amount  of  55  grams.  Egg  yolks 
are  used  in  a  manner  similar  to  the  plain 
meat  and  poultry  items  in  the  infant 
diet.  Also,  the  2.5  ounce  single-serve  )ar 
used  for  egg  yolks,  plain  meats,  plain 
poultry,  meat  sticks,  and  poultry  sticks 
contains  63  grams  of  egg  yolk,  71  grams 
of  meat  or  poultry,  and  71  grams  of  meat 
or  poultry  sticks.  Because  the  2.5  ounce 
jar  is  currently  the  single-serve  unit  for 
baby  and  toddler  plain  meat  and  poultry 
food  products,  a  55-gram  reference 
amount  would  be  consistent  with  FDA's 
reference  amount  established  for  egg 
yolks  and  consistent  with  the  single- 
serving  container  definition. 
Additionally,  a  55-grain  reference 
amount  which  was  the  average  amount 
of  frankfurter  eaten  per  occasion  by  1- 

2  and  3-5  year  olds,  based  on  data  from 
the  1977-78  Nationwide  Food 
Consumption  Survey,  is  also 
appropriate  for  meat  sticks  and  poultry 
sticks.  FSIS  is  amending  Table  1  to 
include  product  categories  for  plain 
meats  and  meat  sticks  and  plain  poultry 
and  poultry  sticks  with  reference 
amounts  of  "55  b." 

In  §§  317.312(b)  and  381.412(b)  of  the 
regulations,  Table  2. — Reference 
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Amounts  Customarily  Consumed  Pw 
Eating  Occasion— General  Food  Supply, 
FSIS  erred  by  listing  meat  lasagna  and 
poultry  lixuigna  as  examples  under  the 
product  category  of  mixed  dishes  not 
measurable  with  a  cup.  Based  on  food 
consumption  data,  these  food  products 
belong  in  the  category  of  mixed  dishes 
measurable  with  a  cup.  FSIS  fully 
intended  to  harmonize  its  product 
categories  with  similar  FDA  categories. 
FDA  lists  vegetable  lasagna  as  an 
example  of  a  mixed  dish  measurable 
with  a  cup  in  its  extended  list  of 
products  for  each  product  category, 
which  is  referenced  in  footnote  4  of  21 
CFR  101.12(b).  Table  2.  FSIS  is  moving 
the  lasagna  examples  to  the  category  of 
mixed  dishes  measurable  with  a  cup 
and  also  adding  meat  and  poultry  filled 
pasta  as  further  examples  of  products  in 
this  category. 

For  purposes  of  clarification  and  to 
more  fully  harmonize  with  FDA 
requirements.  FSIS  is  revising  footnote 
4  to  Table  2  in  §§  317.312(b)  and 
381.412(b)  of  the  regulations  by  adding 
the  following  words  at  the  end:  "except 
for  products  in  which  both  the  solids 
and  liquids  are  customarily  consumed," 

Nutrient  Content  Qaims 

FSIS's  final  nutrition  labeling 
regulations  define  the  term  "lean"  with 
a  saturated  fat  criterion.  FSIS  has 
received  a  comment  suggesting  a  change 
in  the  saturated  fat  criterion  for  the 
"lean"  definition  to  reflect  the  change  in 
the  saturated  fat  definition.  The 
comment  stated  that  the  saturated  hi 
criterion  has  become  largely  unrealistic 
and  virtually  unobtainable  for  many 
meal-type  products.  A  number  of 
products  that  quahfied  for  the  "lean" 
definition,  as  originally  proposed,  no 
longer  qualify  due  to  the  change  in 
definition  for  saturated  fat.  The 
comment  stated  that  this  situation  is 
particularly  true  of  meal-type  products 
containing  dairy-based  infrodients. 

In  its  proposed  rule  published  in  the 
Federal  Register  on  November  27, 1991 
(56  FR  60302).  FSIS  proposed  to  adopt 
FDA's  definition  of  saturated  fat  as  the 
sum  of  laiiric.  myristic.  palmitic,  and 
stearic  acids.  FDA,  in  its  proposed  rule 
also  published  in  the  Federal  Register 
on  November  27. 1991  (56  FR  60366) 
specifically  required  comments  to 
which  fatty  acids  should  be  included  or 
excluded  from  the  definition.  FSIS  and 
FDA  received  a  nimiber  of  comments 
supporting  the  fact  that  there  was 
substantial  controversy  regarding  the 
inclusion  or  exclusion  of  specific  fatty 
acids  in  the  definition.  Based  on 
comments,  FSIS  and  FDA  determined 
that  a  chemical  definition  for  saturated 
fat  was  appropriate  for  various  reasons 


described  in  FDA's  final  regulation. 
Therefore,  the  final  regulations  of  both 
agencies  define  saturated  fat  as  the  s\im 
of  all  fatty  acids  containing  no  double 
bonds. 

FSIS  is  aware  that  the  modification  to 
the  saturated  fat  definition  may  possibly 
impact  a  product's  ability  to  qualify  for 
the  "lean"  definition.  Meat  and  poultry 
meal-type  products  containing  dairy 
ingredients,  such  as  cheese  and  cream- 
baused  sauces,  which  met  the  "lean" 
criteria  based  on  the  proposed 
definition  of  saturated  fat  may  be  unable 
to  meet  criteria  based  on  the  definition 
of  saturated  fat  in  the  final  regulation. 
The  Agency  believes  it  is  necessary  to 
modify  the  "lean"  definition  to  reflect 
the  change  in  the  saturated  fat 
definition.  Inclusion  of  all  fatty  adds 
with  no  double  bonds  in  the  definition 
of  saturated  fat  can  inflate  the  level  of 
saturated  fat  as  previously  defined  by 
approximately  15  percent.  To  of&et  this 
unintended  effect.  FSIS  will  increase 
the  saturated  fat  criterion  for  the  "lean" 
definition  from  less  than  4  grams  to  4.5 

or  less  grams.  

FSIS's  cross-reference  to  21  CFR 
101.13  (a)  and  (b)  caused  confusion 
concerning  the  use  of  nutrient  content 
claims  on  infant  and  toddler  foods.  FSIS 
received  requests  to  clarify  the 
provisions  concerning  nutrient  content 
claims  on  foods  for  infants  and  children 
under  2  years  of  age.  Sections  317.313(a) 
and  381.413(a)  of  the  regulations 
inadvertently  contained  the  language 
"except  that  nutrient  content  claims 
may  not  be  made  on  products  intended 
specifically  for  use  by  infants  and 
toddlers  less  than  2  years  of  age."  This 
language  was  used  in  the  proposal  and 
inadvertently  repeated  in  the  final 
regulation.  "This  section  was  modified  in 
FDA's  final  regulation.  In  response  to 
comments,  FDA  reconsidered  the 
propriety  of  nutrient  content  claims  on 
foods  specifically  intended  for  infants 
and  children  less  than  2  years  of  age. 
FDA  believed  that  the  complete 
prohibition  of  nutrient  content  claims 
on  foods  for  infants  and  children  under 
2  years  of  age  may  have  been  overly 
broad.  FSIS  agrees  with  this  position. 
Therefore.  FSIS  is  changing 
§§  317.313(a)  and  381.413(a)  of  the 
regulations  to  omit  the  following 
language  "except  that  nutrient  content 
claims  may  not  be  made  on  products 
intended  specifically  for  use  by  infants 
and  toddlers  less  than  2  years  of  age." 

It  was  FSIS's  intent  to  allow 
percentage  labeling  of  vitamins  and 
minerals  on  foods  intended  for  use  by 
infants  and  children  less  than  2  years  of 
age.  as  provided  for  by  FDA  in  21  CFR 
101.13(q)(3).  Therefore.  FSIS  is 
amending  §§  317.313(q)(3)  and 


381.413(q)(3)  of  the  regulations  to  allow 
percentage  labeling  of  vitamin  and 
minerals  on  such  foods. 

In  cross-referencing  FDA's  final 
regulation.  FSIS  inadvertently  omitted 
paragraphs  (e)  and  (f)  as  contained  in  21 
CFR  101.66,  label  statements  relating  to 
usefubiess  in  reducing  or  maintaining 
body  weight.  Generally,  for  meat  and 
poultry  products,  "sugar  free"  claims 
are  not  particularly  relevant.  However, 
to  harmonize  with  FDA  regulations, 
FSIS  has  added  provisions  regarding  the 
labeling  of  products  as  "sugar  free"  and 
"no  added  sugar,"  and  the  use  of  label 
terms  suggesting  low  calorie  or  reduced 
calorie  foods.  FSIS  is  amending 
§§  317.380  and  381.480  of  the 
regulations  to  incorporate  the  provisions 
of21  CFR  101.66(e)  and  (f). 


Need  for  Interim  Final  Rule 

FSIS  has  determined  that  issuing 
these  amendments  as  a  proposed  rule  is 
unnecessary,  time-consimiing,  and 
contrary  to  the  public  interest,  and, 
thus,  is  issuing  these  amendments  as  an 
interim  final  rule.  The  Administrative 
Procedure  Act  provides  for  notice  and 
opportunity  for  public  comment  on 
proposed  Agency  rules  to  ensure 
meaningful  public  input  into  Agency 
rules  that  affect  the  public.  FSIS 
believes  that  it  has  fulfilled  the  intent  of 
this  requirement  by  providing  several 
prior  opportunities  forjpublic  comment 
on  nutrition  labeling:  Tne  advance 
notice  of  proposed  rulemaking  (ANPR) 
published  on  April  2. 1991  (56  FR 
13564);  the  1991  proposed  and  1992 
supplemental  proposed  rules, 
previously  addressed  in  this  document; 
and  the  proposed  rule  concerning 
format  published  on  August  28. 1992 
(57  FR  39332).  FSIS  considered  all 
comments  on  its  ANPR  and  proposed 
rules  in  reaching  the  determinations  set 
forth  in  its  final  regulations.  In  addition. 
FSIS  held  three  public  forums 
concerning  the  small  business 
exemption.  The  determinations 
contained  in  this  interim  final  rule  stem 
from  the  final  regulations  and  were 
addressed,  in  some  fashion  either 
directly  or  indirectly,  throughout  the 
rulemaking  process  on  nutrition 
labeling. 

Second,  feilure  to  codify  the 
amendments  in  a  timely  manner  may 
deprive  consumers  of  the  health  benefits 
of  nutrition  labeUng  on  certain  meat  or 
poultry  products,  and  may  substantially 
reduce  the  time  for  industry  to  comply 
with  the  new  changes.  Establishments 
require  a  sufficient  amoimt  of  time  to 
study  all  provisions  of  the  nutrition 
labeling  regulation  to  determine  which 
portions  relate  to  their  specific  labels. 
Afterward,  they  need  time  to  devise  new 
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labels  as  necessary  under  the  new 
regulations,  to  obtain  FSIS  approval  of 
these  labels,  and  to  print  the  labels  for 
use  on  their  meat  and  poultry  products. 

Finally,  FSIS  believes  that  failure  to 
codify  the  amendments  in  a  timely 
manner  could  add  to  the 
implementation  cost  that  industry  will 
incur.  In  issuing  the  final  nutrition 
labeling  regulation.  FSIS  believed  it 
necessary  to  provicie  establishments 
with  sufficient  time  for  implementing 
the  regulations  to  minimize  industry 
costs.  Accordingly,  FSIS  provided  an 
18-month  implementation  period,  with 
an  effective  date  of  July  6. 1994.  In  its 
Nutrition  Labeling  Regulatory  Impact 
Analysis,  FSIS  estimated  that  the  total 
inventory  costs  for  all  establishments 
(small,  medium,  and  large)  dropped 
from  approximately  $22.6  million  with 
a  6-month  implementation  period  to 
$8.49  million  at  18  months.  The  total 
labeling  printing  costs  for  all 
establishments  dropped  from 
approximately  $517.3  million  with  a  6- 
month  implementation  period  to  $320.9 
million  at  18  months.  Thus,  the  longer 
the  implementation  period,  the  less 
costs  industry  incurs  in  complying  with 
the  regulations.  Some  establishments 
have  already  revised  their  labels,  or  are 
in  the  process  of  doing  so.  in 
compliance  with  the  new  nutrition 
labeling  regulations.  Because  this 
interim  final  rule  may  prompt 
establishments  to  make  even  farther 
label  revisions.  FSIS  sees  an  immediate 
need  to  issue  this  interim  final  rule  in 
light  of  possible  additional  costs  for 
label  revisions  and  reprinting. 

FSIS  will  receive  comments  on  these 
technical  amendments  for  30  days  after 
publication  of  this  interim  final  rule. 
FSIS  does  not  anticipate  significant 
issues  to  surface  from  any  comments 
that  would  further  delay  the 
implementation  period  for  complying 
with  the  nutrition  labeling  regulation. 
FSIS  simply  wants  to  ensure  that  the 
technical  amendments  set  forth  in  this 
interim  final  rule  meet  the  general 
expectations  and  understanding  of  all 
affected  parties.  A  final  rule  will  be 
published  shortly  thereafter  to  respond 
to  any  comments  received  and  to 
promulgate  the  changes  as  part  of  the 
nutrition  labeling  regulations. 

List  of  Subjects 

9CFRPart317 

Food  labeling,  Food  packaging.  Meat 
inspection. 

9CFRPart381 

Food  labeling,  Poultry  and  poultry 
products.  Poultry  inspection. 


Interifli  Final  lUile 

For  the  reasons  discussed  in  the 
preamble.  FSIS  is  amending  9  CFR  parts 
317  and  381  of  th«:  Federal  meat  and 
poultry  products  inspection  regulations 
as  follows: 

PART  317— LABEUNQ,  MARKING 
DEVICES,  AND  C3NTAINERS 

1.  The  authorit}'  citation  for  part  317 
continues  to  read  as  follows: 

Authority:  21  U.S.C.  601-695;  7  CFR  2.17. 
2.55. 

2.  Section  317. :;09  is  amended  by 
revising  the  last  eantencc  of  paragraph 
(gKl)  to  read  as  fellows: 

§317.309    NutrHi»i  label  content 


(gMl)  *  *  *.  All  insignificant  amount 
shall  be  defined  as  that  amount  that  may 
be  rounded  to  zero  in  nutrition  labeling, 
except  that  for  total  carbohydrate, 
dietary  fiber,  sugnrs,  and  protein,  it  shall 
be  an  amount  less  than  1  gram. 


§317.312    [TaM*  1  amended] 

3.  Table  1  in  §  317.312(bi  is  amended 
by  adding  under  the  Product  Category, 
at  the  end  thereof,  a  new  Product 
Category  to  read:  "Plain  meats  and  meat 
sticks,  ready-to-serve."  Furthermore, 
under  the  Reference  Amount  column,  a 
Reference  Amount  of  "55  g"  is  added 
for  the  new  category. 

§317.312    [Table  2  amendwl] 

4.  Table  2  in  §  317.312(b)  is  amended 
by  removing  the  words  "meat  lasagna" 
from  the  Product  Category  "Mixed 
dishes  NOT  measurable  with  a  cup," 
and  by  adding  ti?e  words  "meat  lasagna" 
and  "meat  filled  pasta,"  at  the  end 
thereof,  to  the  Product  Category  "Mixed 
dishes  measurable  with  a  cup." 
Furthermore,  foe  tnote  4  is  revised  to 
read:  "If  packed  or  canned  in  liquid,  the 
Reference  Amount  is  for  the  drained 
solids,  except  fo*  products  in  which 
both  the  solids  and  liquids  are 
customarily  consumed.' 

5.  Section  317.313  is  amended  by 
revising  paragraphs  (a)  and  (q)(3)  to  read 
as  follows: 

§317.313    Nutrtofit content daims;  general 
principles. 

(a)  This  section  applies  to  meat 
products  that  an)  intended  for  human 
consumption  and  that  are  ofiered  for 
sale. 
*        •        •        *        • 

(q)*   *   • 

(3)  A  statement  that  describes  the 
percentage  of  a  '/itamin  or  mineral  in 
the  food,  including  foods  intended 
specifically  for  use  by  infants  and 


children  less  than  2  years  of  age,  in 
relation  to  a  Reference  Daily  Intake 
(ROD  as  defined  in  §  317.309  may  be 
made  on  the  label  or  in  the  labeling  of 
a  food  without  a  regulation  authorizing 
such  a  daim  for  a  specific  \  itamin  or 
mineral. 


§317.345    [Amended] 

6.  Section  317.345(a)(1)  is  amended 
by  adding  to  the  first  sentence  the  words 
"or  manufacturer"  after  the  word 
"retailer." 

§317.362    [Amended] 

7.  Section  317.362(c)(1)  is  amended 
by  removing  the  words  "less  than  4 
grams  saturated  fat"  and  instead,  adding 
the  words  "4.5  grams  or  less  saturated 
fat." 

8.  Section  317.380  is  amended  by 
adding  new  paragraphs  (e)  and  (f)  to 
read  as  follows: 

§  317.380    LalMl  statements  relat^g  to 
usefulness  In  reducing  or  maintaining  body 
weight 

*  «         •         «        * 

(e)  "Label  terms  suggesting  usefulness 
as  low  calorie  or  reduced  calorie  foods  ". 
A  product  whose  label  contains  terms 
suggesting  usefulness  as  a  low  calorie  or 
reduced  calorie  product  shall  be  in 
accordance  with  21  CFR  105.66. 

(f)  "Sugar  free"  and  "no  added 
sugar".  A  product  whose  label  contains 
the  terms  "sugar  free"  and  "no  added 
sugar"  shall  be  labeled  in  accordance 
with  21  CFR  105.66. 

9.  Section  317.400  is  amended  by 
adding  new  paragraphs  (a)(l)(iii)  and  (d) 
to  read  as  follows: 

§  31 7.400    Emmptioa  from  nutrition 
labeling. 

(a)'   *   • 

(D*  •  • 

(iii)  For  purposes  of  this  fkaragraph, 
calculation  of  the  amount  of  pounds 
shall  be  based  on  the  most  recent  2-year 
average  of  business  activity.  Where 
firms  have  been  in  business  less  than  2 
years  or  where  products  have  been 
produced  for  less  than  2  years, 
reasonable  estimates  must  indicate  that 
the  annual  pounds  produced  will  not 
exceed  the  amounts  specified. 

•  •        •        •        * 

(d)  Products  in  packages  that  have  a 
total  surface  area  available  to  bear 
labeling  of  less  than  12  square  inches, 
provided  that  the  labels  for  these 
products  bear  no  nutrition  claims  or 
other  nutrition  information.  The 
manufacturer,  packer,  or  distributor 
shall  provide,  on  the  label  of  packages 
that  qualify  for  and  use  this  exemption, 
an  address  or  telephone  number  that  a 
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consumer  can  use  to  obtain  the  required 
nutrition  information  (e.g..  "For 
nutrition  information  call  1-800-123- 
4567"). 

PART  381— POULTRY  PRODUCTS 
INSPECTION  REGULATIONS 

10.  The  authority  citation  for  part  381 
continues  to  read  as  follows: 

Authority:  7  U.S.C.  450.  21  U.S.C.  451- 
470,  7  CFR  2.17.  2.55. 

11.  Section  381.409  is  amended  by 
revising  the  last  sentence  of  paragraph 
(g)(1)  to  read  as  follows: 

f  3S1 .409    Nutrition  label  content 

(1)  •  •  *.  An  insignificant  amount 
shall  be  defined  as  that  amount  that  may 
be  rounded  to  zero  in  nutrition  labeling. 
except  that  for  total  carbohydrate, 
dietary  fiber,  sugars,  and  protein,  it  shall 
be  an  amount  less  than  1  gram. 


§  381 .41 2    [T'ble  1  amended] 

12.  Table  1  in  §  381.412(b)  is  amended 
by  adding  under  the  Product  Category, 
at  the  end  thereof,  a  new  Product 
Category  to  read:  "Plain  poultry  and 
poultry  sticks,  ready-to-serve." 
Furthermore,  under  the  Reference 
Amount  column,  a  Reference  Amount  of 
"55  g"  is  added  for  the  new  category. 

S381.412    [Table  2  amended] 

13.  Table  2  in  §  381.412(b)  is  amended 
by  removing  the  words  "poultry 
lasagne"  from  the  Product  Category 
"Mixed  dishes  NOT  measurable  with  a 
cup."  and  by  adding  the  words  "poultry 
lasagne"  and  "poultry  filled  pasta",  at 
the  end  thereof,  to  the  Product  Category 
"Mixed  dishes  measurable  with  a  cup." 
Furthermore,  footnote  4  is  revised  to 
read:  "If  packed  or  canned  in  liquid,  the 
Reference  Amount  is  for  the  drained 
solids,  except  for  products  in  which 
both  the  solids  and  Uquids  are 
customarily  consumed." 

14.  Section  381.413  is  amended  by 
revising  paragraphs  (a)  and  (q)(3)  to  read 
as  follows: 

1 381 .413    Nutrient  content  claims;  general 
principlea. 

(a)  This  section  applies  to  poultry 
products  that  are  intended  for  human 
consumption  and  that  are  offered  for 
sale. 


relation  to  a  Reference  Daily  Intake 
(RDI)  as  defined  in  §  381.409  may  be 
made  on  the  label  or  in  the  labeling  of 
a  food  without  a  regulation  authorizing 
such  a  claim  for  a  specific  vitamin  or 
mineral. 


•  • 


(*l)  *  .      u 

(3)  A  statement  that  describes  the 

percentage  of  a  vitamin  or  mineral  in 

the  food,  including  foods  intended 

specifically  for  use  by  infants  and 

children  less  than  2  years  of  age.  in 


f  381 .445    [Amended] 

15.  Section  381.445(a)(1)  is  amended 
by  adding  to  the  first  sentence  the  words 
"or  manufacturer"  after  the  word 
"retailer." 

1381.462    [Amended] 

16.  Section  381.462(c)(1)  is  amended 
by  removing  the  words  "less  than  4 
grams  saturated  fat"  and  instead,  adding 
the  words  "4.5  grams  or  less  saturated 

17.  Section  381.480  is  amended  by 
adding  new  paragraphs  (e)  and  (f)  to 
read  as  follows: 

S  381 .480    Label  statements  relating  to 
usefulness  in  reducing  or  maintaining  body 
weight 

(e)  "Label  terms  suggesting  usefulness 
as  low  calorie  or  reduced  calorie  foods". 
A  product  whose  label  contains  terms 
suggesting  usefulness  as  a  low  calorie  or 
reduced  calorie  product  shall  be  in 
accordance  with  21  CFR  105.66. 

(f)  "Sugar  free"  and  "no  added 
sugar".  A  product  whose  label  contains 
the  terms  "sugar  free"  and  "no  added 
sugar"  shall  be  labeled  in  accordance 
with  21  CFR  105.66. 

18.  Section  381.500  is  amended  by 
adding  new  paragraphs  (a)(l)(iii)  and  (d) 
to  read  as  follows: 

S  381 .500    Exemption  from  nutrition 
labeling. 

(a)*  •  • 

(D*  *  * 

(iii)  For  purposes  of  this  paragraph. 

calculation  of  the  amount  of  pounds 

shall  be  based  on  the  most  recent  2-year 

average  of  business  activity.  Where 

firms  have  been  in  business  less  than  2 

years  or  where  products  have  been 

produced  for  less  than  2  years. 

reasonable  estimates  must  indicate  that 

the  annual  pounds  produced  will  not 

exceed  the  amounts  specified. 

(d)  Products  in  packages  that  have  a 
total  surface  area  available  to  bear 
labeling  of  less  than  12  square  inches, 
provided  that  the  labels  for  these 
products  bear  no  nutrition  claims  or 
other  nutrition  information.  The 
manufacturer,  packer,  or  distributor 
shall  provide,  on  the  label  of  packages 
that  qualify  for  and  use  this  exemption, 
an  address  or  telephone  number  that  a 
consumer  can  use  to  obtain  the  required 


nutrition  information  (e.g..  "For 
nutrition  information  call  1-800-123- 

4567"). 

•        •        •        •        • 

Done  at  Washington,  DC,  on:  September  2, 
1993. 

Eugene  Branstool, 

Assistant  Secretary,  Marketing  and  Inspection 
Services. 
[FR  Doc.  93-22117  Filed  »-9-93:  8:45  am) 
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DEPARTMENT  OF  TRANSPORTATION 
Federal  Aviation  Administration 

14  CFR  Part  25 

[Docitat  No.  NM-88;  Special  Conditions  No. 
25-ANM-76] 

Special  Conditions:  Dornier  Model 
328-100  Airplane;  Lightning  and  High 
Intensity  Radiated  Fields  (HiRF) 

agency:  Federal  Aviation 
Administration,  DOT. 
ACTION:  Final  special  conditions  with 
request  for  comments. 


SUMMARY:  These  special  conditions  are 
issued  for  the  Dornier  Model  328-100 
airplane  manufactured  by  Dornier 
GmbH.  Federal  Republic  of  Germany. 
This  airplane  is  equipped  with  high- 
technology  digital  avionics  systems  that 
perform  critical  or  essential  functions. 
The  applicable  type  certification 
regulations  do  not  contain  adequate  or 
appropriate  safety  standards  for  the 
protection  of  these  systems  from  the 
effects  of  lightning  and  high-intensity 
radiated  fields  (HIRF).  These  special 
conditions  provide  the  additional  safety 
standards  that  the  Administrator 
considers  necessary  to  ensure  that  the 
critical  and  essential  functions  that 
these  systems  perform  are  maintained 
when  the  airplane  is  exposed  to 
lightning  and  HIRF. 
DATES:  The  effective  date  of  these 
special  conditions  is  August  31, 1993. 
Comments  must  be  received  on  or 
before  October  25. 1993. 
ADDRESSES:  Comments  on  these  special 
conditions  may  be  mailed  in  duplicate 
to:  Federal  Aviation  Administration, 
Office  of  the  Assistant  Chief  Counsel, 
Attn:  Rules  Docket  (ANM-7),  Docket 
No.  NM-88, 1601  Lind  Avenue  SW.. 
Ronton.  Washington.  98055-4506;  or 
delivered  in  duplicate  to  the  Office  of 
the  Assistant  Chief  Counsel  at  the  above 
address.  Comments  must  be  marked; 
Docket  No.  NM-88.  Comments  may  be 
inspected  in  the  Rules  Docket 
weekdays,  except  Federal  holidays, 
between  7:30  a.m.  and  4  p.m. 


Federal  Register  /  Vol.  58.  No.  174  /  Friday.  September  10.  1993  /  Rules  and  Regulations     47629 


FOR  FURTHER  MFORMATION  CONTACT:  Gary 
Lium,  FAA.  StandardizatioD  Branch. 
ANM-113.  Transport  Airplane 
Directorate.  Aircraft  Certification 
Service,  1601  land  Avenue  SW., 
Renton.  WA  98055-4056;  telephone 
(206) 227-1112. 

SUPm^MEilTAAV  mFORMATiON: 

Comments  Invited 

The  FAA  has  determined  that  good 
cause  exists  for  making  these  special 
conditions  effective  upon  issuance; 
however,  interested  persons  are  invited 
to  submit  such  written  data,  views,  or 
arguments  as  they  may  desire. 
Commuiucations  should  identify  the 
regulatory  docket  or  special  conditions 
number  and  be  submitted  in  duplicate 
to  the  address  specified  above.  All 
communications  received  on  or  before 
the  closing  date  for  comments  will  be 
considered  by  the  Administrator.  These 
special  conditions  may  be  changed  in 
light  of  the  comments  received.  All 
comments  submitted  ivill  be  available  in 
the  Rules  Docket  for  examination  by 
interested  persons,  both  before  and  after 
the  closing  date  for  comments.  A  report 
summarizing  each  substantive  public 
contact  with  FAA  personnel  concerning 
this  rulemaking  will  be  Hied  in  the 
docket.  Persons  wishing  the  FAA  to 
acknowledge  receipt  of  their  comments 
submitted  in  response  to  this  request 
must  submit  with  those  comments  a 
self-addressed,  stamped  postcard  on 
which  the  following  statement  is  made: 
"Comments  to  Docket  No.  NM-«8."  The 
postcard  will  be  date  stamped,  and 
returned  to  the  commenter. 

Background 

On  April  5.  1989.  Domier  GmbH  of 
FriedrichshaCen.  Federal  Republic  of 
Germany,  made  application  for  a  new 
U.S.  Type  Certificate  for  their  Model 
328-100  airplane.  The  Model  328-100 
is  a  30-passenger  turboprop,  commuter- 
type  airplane,  powered  by  two  Pratt  & 
Whitney  119B  engines  and  new 
composite  6-blade  propellers,  with  a 
maximum  takeoff  weight  of  30.000 
pounds.  The  Model  328-100  airplane  is 
equipped  with  high-technology  digital 
avionics  systems,  including  an 
electronic  flight  instrument  system 
(EFIS).  which  is  vulnerable  to  lightning 
and  high-intensity  radiated  fiel(&  (HIRF) 
external  to  the  airplane. 

Tjrpe  Certificatioa  Bask 

Under  the  provisions  of  §  21.17. 
Domier  must  show  that  the  Model  328- 
100  meets  the  applicable  provisions  of 
part  25  of  the  FAR,  as  amended  by 
Amendments  25-1  through  25-64. 

The  cerdHcation  basis  tor  the  Domier 
Model  328-100  airplane  has  been 


established  as  fol  ows:  Part  25  of  the 
FAR,  effective  Fearuary  1.  1965. 
includii^  Amendments  25-1  through 
25-61.  as  well  as  Amendments  25-62, 
25-63.  and  25-64.  which  Dornier  has 
requested  to  be  added  to  the 
certification  basis.  In  addition,  the 
certification  basis  includes  certain 
exemptions  and  later  amended  sections 
of  part  25  that  art:  not  relevant  to  these 
special  conditions. 

In  addition  to  the  applicable 
airworthiness  regulations  and  special 
conditions,  the  I^lodei  328-100  must 
comply  with  the  fuel  vent  and  exhaust 
emission  require.iients  of  part  34  and 
the  noise  certification  requirements  of 
part  36;  and  the  FAA  must  issue  a 
finding  of  regulatory  adequacy  pursuant 
to  §611  of  Public  Law  92-574,  the 
"Noise  Control  Act  of  1972." 

If  the  Adminis'rator  finds  that  the 
applicable  airwo.thiness  regulations 
{i.e.  part  25.  as  amended)  do  not  contain 
adequate  or  apprapriate  safety  standards 
for  the  Domier  Model  328-100  airplane 
because  of  a  novel  or  unusual  design 
feature,  special  csnditions  are 
prescribed  under  the  provisions  of 
§  21.16  to  establish  a  level  of  safety 
equivalent  to  tha :  established  in  the 
regulations. 

Special  conditions,  as  appropriate,  are 
issued  in  accord?  nee  with  §  11.49  of  the 
FAR  after  public  notice,  as  required  by 
§§  11.28  and  11.29(b),  and  become  part 
of  the  type  certification  basis  in 
accordance  with  §  21.17(a)(2). 

Discussion 

The  existing  lightning  protection 
airworthiness  certification  requirements 
are  insufficient  to  provide  an  acceptable 
level  of  safety  with  new  technology 
avionics  and  electronic  systems.  There 
are  two  regulatio.-is  that  specifically 
pertain  to  lightning  protection:  one  for 
the  airframe  in  g€!neral  (§  25.581).  and 
the  other  for  fuel  system  protection 
(§  25.954).  There  are,  however,  no 
regulations  that  ceal  specifically  with 
protection  of  electrical  and  electronic 
systems  from  lightning.  The  loss  of  a 
critical  function  of  these  systems  due  to 
lightning  would  prevent  continued  safe 
flight  and  landing  of  the  airplane. 
Although  the  loss  of  an  essential 
function  would  not  prevent  continued 
safe  flight  and  larding,  it  would 
significantly  impact  the  safety  level  of 
the  airplane. 

There  is  also  no  specific  regulation 
that  addresses  protection  requirements 
for  electrical  and  electronic  systems 
from  HIRF.  Increased  power  levels  from 
ground  based  radio  transmitters  and  the 
growing  use  of  sensitive  electrical  and 
electronic  systems  to  command  and 


control  airplanes  have  made  it  necessary 
to  provide  adequate  protection. 

To  ensure  that  a  level  of  safety  is 
achieved  equivalent  to  that  intended  by 
the  regulations  incorporated  by 
reference,  special  conditions  are  needed 
for  the  Domier  Model  328-100  airplane 
that  would  require  that  new  technology 
electrical  and  electronic  systems,  such 
as  electronic  flight  instrument  systems, 
electronic  engine  information  displays, 
and  digital  avionics  systems  be  designed 
and  installed  to  preclude  component 
damage  and  interruption  of  function 
due  to  both  the  direct  and  indirect 
effects  of  lightning  and  HIRF. 

Lightning 

To  provide  a  means  of  compliance 
with  the  lightning  special  conditions, 
clarification  of  the  threat  definition  of 
lightning  is  needed.  The  following 
"threat  definition,"  based  on  FAA 
Advisory  Circular  (AC)  20-136, 
Protection  of  Aircraft  Electrical/ 
Electronic  Systems  Against  the  Indirect 
Effects  of  Lightning,  dated  March  5, 
1990,  is  proposed  as  a  basis  to  use  in 
demonstrating  compliance  with  the 
lightning  protection  special  condition, 
with  the  exception  of  the  multiple  burst 
environment  which  has  been  changed  to 
agree  with  the  latest  recommendations 
from  the  Society  of  Automotive 
Engineers  (SAE)  AE4L  Committee. 

The  lightning  current  waveforms 
(Components  A,  D,  and  H)  defined 
below,  along  with  the  voltage 
waveforms  in  AC  20-53A.  will  provide 
a  consistent  and  reasonable  standard 
that  is  acceptable  for  use  in  evaluating 
the  effects  of  lightning  on  the  airplane. 
These  waveforms  depict  threats  that  are 
external  to  the  airplane.  The  effect  of 
these  threats  on  the  airplane  and  its 
systems  depends  upon  several  factors, 
including  installation  configuration, 
materials,  shielding,  airplane  geometry, 
etc.  Therefore,  tests  (including  tests  on 
the  completed  airplane  or  an  adequate 
simulation)  and/or  verified  analyses 
need  to  be  conducted  in  order  to  obtain 
the  resultant  internal  threat  to  the 
installed  systems.  The  electronic 
systems  may  then  be  evaluated  with  this 
internal  threat  in  order  to  determine 
their  susceptibility  to  upset  and/or 
malfunction. 

To  evaluate  the  induced  effects  to 
these  systems,  three  considerations  are 
required: 

1 .  First  Return  Stroke:  (Severe 
Strike — Component  A,  or  Restrike- 
Component  D).  This  extemal  threat 
needs  to  be  evaluated  to  obtain  the 
resultant  internal  threat  and  to  verify 
that  the  level  of  the  induced  currents 
and  voltages  is  sufDciently  below  the 
equipment  "hardness"  level. 


w 
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2.  Multiple  Stroke  Flash:  (>/i 
Component  D).  A  lightning  strike  is 
often  composed  of  a  number  of 
successive  strokes,  referred  to  as 
multiple  strokes.  Although  multiple 
strokes  are  not  necessarily  a  salient 
factor  in  a  damage  assessment,  they  can 
be  the  primary  factor  in  a  system  upset 
analysis.  Multiple  strokes  can  induce  a 
sequence  of  transients  over  an  extended 
period  of  time.  While  a  single  event 
upset  of  input/output  signals  may  not 
affect  system  performance,  multiple 
signal  upsets  over  an  extended  period  of 
time  (2  seconds)  may  affect  the  systems 
under  consideration.  Repetitive  pulse 
testing  and/or  analysis  needs  to  be 
carried  out  in  response  to  the  multiple 
stroke  environment  to  demonstrate  that 
the  system  response  meets  the  safety 
objective.  This  external  multiple  stroke 
environment  consists  of  24  pulses  and 
is  described  as  a  single  Component  A 
followed  by  23  randomly  spaced 
restrikes  of  '/^  magnitude  of  Component 
D  (peak  amplitude  of  50,000  amps).  The 
23  restrikes  are  distributed  over  a  period 
of  up  to  2  seconds  according  to  the 


following  constraints:  (1)  the  minimum 
time  between  subsequent  strokes  is  10 
ms,  and  (2)  the  maximum  time  between 
subsequent  strokes  is  20O  ms.  An 
analysis  or  test  needs  to  be 
accomplished  in  order  to  obtain  the 
resultant  internal  threat  environment  for 
the  system  under  evaluation. 

3.  Multiple  Burst:  (Component  H).  In- 
flight data-gathering  projects  have 
shown  bursts  of  multiple,  low 
amplitude,  fast  rates  of  rise,  short 
duration  pulses  accompanying  the 
airplane  lightning  strike  process.  While 
insufficient  energy  exists  in  these  pulses 
to  cause  physical  damage,  it  is  possible 
that  transients  resulting  from  this 
environment  may  cause  upset  to  some 
digital  processing  systems. 

The  representation  of  this  interference 
environment  is  a  repetition  of  low 
amplitude,  high  peak  rate  of  rise,  double 
exponential  pulses  which  represent  the 
multiple  bursts  of  current  pulses 
observed  in  these  flight  data  gathering 
projects.  This  component  is  intended  for 
an  analytical  (or  test)  assessment  of 
functional  upset  of  the  system.  Again,  it 
is  necessary  that  this  component  be 


translated  into  an  internal 
environmental  threat  in  order  to  he 
used.  This  "Multiple  Burst"  consists  of 
repetitive  Component  H  waveforms  in  3 
sets  of  20  pulses  each.  The  minimum 
time  between  individual  Component  H 
pulses  within  a  burst  is  50 
microseconds;  the  maximum  is  1000 
microseconds.  The  3  bursts  are 
distributed  according  to  the  following 
constraints:  (1)  the  minimum  period 
between  bursts  is  30ms.  and  (2)  the 
maximum  period  between  bursts  is 
300ms.  The  individual  "Multiple  Burst" 
Component  H  waveform  is  defined 
below. 

The  following  current  waveforms 
constitute  the  "Severe  Strike" 
(Component  A).  "Restrike"  (Component 
D).  "Multiple  Stroke"  ('/j  Component 
D).  and  the  "Multiple  Burst" 
(Component  H). 

These  components  are  defined  by  the 
following  double  exponential  equation: 

i(t)=Io(e-'--e-«>') 
where: 

t=time  in  seconds, 

i=current  in  amperes,  and 


Severe  Strike 

(component 

A) 


lo.  amp 

a.  sec- '  

b,  sec-  •  

This  equation  produces  ttie  lollowir^  characteristics: 

•peak 

and, 

(di/dt)™.(amp/sec)  

di/dt,  (amp/sec) 

Action  Integral  (amp^  sec)  


218.810 

11.354 

647.265 

200  KA 

1.4x1011 
@t«0>sec 

m 


Restrike 
(component 


109.405 

22.708 

134,530 

100  KA 

1.4x10" 
©tisO-fsec 

1.0x10" 
@t>.25|is 

2.0x10* 


Muttipie 

«troke  {'/i 

component 

D) 


54,703 

22.708 

1294,530 

50  KA 

0.7x10" 
(§)t>&t-sec 

1.0x10" 
@t-25tis 

0.25x10* 


Multiple  tHjrst 

(component 

H) 


10,572 

187,191 

19,105,100 

10  KA 

2.0x10" 

@tB0-*-sec 

0.5x10" 

'6.6625x1 6^ 


High-Intensity  Radiated  Fields  (HIRF) 

With  the  trend  toward  increased 
power  levels  from  ground  based 
transmitters,  plus  the  advent  of  space 
and  satellite  communications,  coupled 
with  electronic  command  and  control  of 
the  airplane,  the  immunity  of  critical 
digital  avionics  systems,  such  as  the 
EFIS,  to  HIRF  must  be  established. 

It  is  not  possible  to  precisely  define 
the  HIRF  to  which  the  airplane  will  be 
exposed  in  service.  There  is  also 
uncertainty  concerning  the  effectiveness 
of  airframe  shielding  for  HIRF. 
Furthermore,  coupling  of 
electromagnetic  energy  to  cockpit 
installed  equipment  through  the  cockpit 
window  apertures  is  undefined.  Based 
on  surveys  and  analysis  of  existing  HIRF 
emitters,  an  adequate  level  of  protection 


exists  when  compliance  with  the  HIRF 
protection  special  condition  is  shown 
with  either  paragraphs  1  or  2  below: 

1.  A  minimum  threat  of  100  volts  per 
meter  peak  electric  field  strength  from 
10  KHz  to  18  GHz 

a.  The  threat  must  be  applied  to  the 
system  elements  and  their  associated 
wiring  harnesses  without  the  benefit  of 
airframe  shielding. 

b.  Demonstration  of  this  level  of 
protection  is  established  through  system 
tests  and  analysis. 

2.  A  threat  external  to  the  airframe  of 
the  following  field  strengths  for  the 
frequency  ranges  indicated. 


Frequerx:y 


Frequency 

Peak(V/ 
M) 

Average 
(V/MT 

lOKHz-IOOKHz  

100  KHz-500  KHz  

50 
60 

50 
60 

500  KHz-  2MHz  .... 
2  MHz-  30  MHz  .... 
30  MHz-  70  MHz  .. 
70  MHz-100  MHz  . 
100MHZ-200MHZ 
200  MHz-400  MHz 
400  MHz-700  MHz 
700  MHz-  1  GHz  . 

1  GHz-  2  GHz  

2  GHz-  4  GHz  

4  GHz-  6  GHz  

6  GHz- 8  GHz  

8  GHz-  12GHz 

12  GHz-  18GHz  ... 
18  GHz- 40  GHz  . 


Peak(V/ 
M) 


Average 
(V/M) 


70 

70 

200 

200 

30 

30 

30 

30 

150 

33 

70 

70 

4,020 

935 

1.700 

170 

5,000 

990 

6680 

840 

6,850 

310 

3.600 

670 

3  500 

1270 

3,500 

360 

2.100 

750 

The  envelope  given  in  paragraph  2 
above  is  a  revision  to  the  envelope  used 
in  previously  issued  special  conditions 
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in  other  certification  projects.  It  is  based 
on  new  data  and  SAE  AE4R 
subcommittee  recommendations.  This 
revised  envelope  includes  data  from 
Western  Europe  and  the  U.S.  It  will  also 
be  adopted  by  the  European  Joint 
Aviation  Authorities. 

Conclusion 

This  action  affects  only  certain 
unusual  or  novel  design  features  on  the 
Domier  Model  328-100  airplane.  It  is 
not  a  rule  of  general  applicability  and 
affects  only  the  manufacturer  who 
applied  to  the  FAA  for  approval  of  these 
features  on  the  airplane. 

The  substance  oT  the  special 
conditions  for  these  airplanes  has  been 
subjected  to  the  notice  and  comment 
procedure  in  several  prior  instances  and 
has  been  derived  without  substantive 
change  from  those  previously  issued.  It 
is  unlikely  that  prior  public  comment 
would  result  in  a  significant  change 
from  the  substance  contained  herein. 
For  this  reason,  and  because  a  delay 
would  significantly  affect  the 
certification  of  the  airplane,  which  is 
imminent,  the  FAA  has  determined  that 
prior  public  notice  and  comment  are 
unnecessary  and  impracticable,  and 
good  cause  exists  for  adopting  these 
special  conditions  immediately. 
Therefore,  these  special  conditions  are 
being  made  effective  upon  issuance.  The 
FAA  is  requesting  comments  to  allow 
interested  persons  to  submit  views  that 
may  not  have  been  submitted  in 
response  to  the  prior  opportunities  for 
comment  described  above. 

List  of  Subjects  in  14  CFR  Part  25 

Aircraft,  Aviation  Safety,  Federal 
Aviation  Administration,  Reporting  and 
recordkeeping  requirements. 

The  authority  citation  for  these 
special  conditions  is  as  follows: 

Authority:  49  U.S.C.  app.  1344. 1348(c). 
1352.1354(a).  1355. 1421  through  1431. 
1502, 1651(b)(2),  42  U.S.C.  1857f-10.  4321  et 
seq.;  E.0. 11514;  and  49  U.S.C.  106(g). 

The  Special  Conditions 

Accordingly,  pursuant  to  the 
authority  delegated  to  me  by  the 
Administrator,  the  following  special 
conditions  are  issued  as  part  of  the  type 
certification  basis  for  Domier  Model 
328-1000  airplanes. 

/.  Lightning  Protection 

a.  Each  electrical  and  electronic 
system  that  performs  critical  functions 
must  be  designed  and  installed  to 
ensure  that  the  operation  and 
operational  capability  of  these  systems 
to  perform  critical  functions  are  not 
adversely  affected  when  the  airplane  is 
exposed  to  lightning. 


b.  Each  electrical  or  electron  system 
that  performs  esser  tial  functions  must 
be  protected  to  ensure  that  the  function 
can  be  recovered  ir  a  timely  manner 
after  the  airplane  h  is  been  exposed  to 
lightning. 

2.  Protection  fron  Unwanted  Effects 
of  High-Intensity  Radiated  Fields 
(HIBF).  Each  electrical  and  electronic 
system  that  perfomis  critical  functions 
must  be  designed  aid  installed  to 
ensure  that  the  ope  "ation  and 
op>erational  capabil  ty  of  these  systems 
to  perform  critical  functions  are  not 
adversely  affected  \/hen  the  airplane  is 
exposed  to  high-int3nsity  radiated  fields 
external  to  the  airplane. 

3.  The  following  definitions  apply 
with  respect  to  these  special  conditions: 

Critical  Functions.  Functions  whose 
failure  would  contr  bute  to  or  cause  a 
failure  condition  that  would  prevent  the 
continued  safe  flight  and  landing  of  the 
airplane. 

Essentia]  Functions.  Functions  whose 
failure  would  contribute  to  or  cause  a 
failure  condition  that  would 
significantly  impac  the  safety  of  the 
airplane  or  the  ability  of  the  flightcrew 
to  cope  with  adverse  operating 
conditions. 

Issued  in  Renton,  \^ashington,  on  August 
31, 1993. 

David  G.  Hmiel, 

Acting  Manager,  Tran  ;port  Airplane 
Directorate.  Aircraft  Certification  Service. 
ANM-100. 

(FR  Doc.  93-22163  Filed  9-*-93;  8:45  amj 
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14  CFR  Part  71 

[Airspace  Docket  No.  91-ANM-14] 

Alteration  of  VOR  Federal  Airways 

AGENCY:  Federal  Aviation 
Administration  (FAA),  DOT. 
action:  Final  rule. 

SUMMARY:  This  action  alters  the 
descriptions  of  several  Very  High 
Frequency  Omnidirectional  Range 
(VOR)  Federal  airwuys  located  in 
Colorado,  Nebraska  and  Wyoming  to 
accommodate  the  new  Denver 
International  Airport,  scheduled  to  op>en 
in  December.  1993.  Two  new  VHF 
Omnidirectional  Range/Tactical  Air 
Navigation  (VORTAC)  facilities.  Mile 
High  (DW)  and  Falcon  (FQF).  have 
been  established  north  and  south  of  the 
new  Denver  Intema':ional  Airport.  This 
action  will  realign  the  en  route  airway 
structure  to  the  new  navigational  aids 
and  enhance  the  efficient  utilization  of 
airspace. 

EFFECTIVE  DATE:  0701  UTC.  December 
19. 1993. 


FOR  FURTHER  INFORMATION  CONTACT: 
Norman  W.  Thomas,  Airspace  and 
Obstruction  Evaluation  Branch  (ATP- 
240),  Airspace-Rules  and  Aeronautical 
Information  Division,  Air  Traffic  Rules 
and  Procedures  Service,  Federal 
Aviation  Administration,  800 
Independence  Avenue.  SW., 
Washington,  DC  20591;  telephone:  (202) 
267-9230. 

SUPPLEMENTARY  INFORMATION: 
History 

On  March  31, 1992,  the  FAA 
proposed  to  amend  part  71  of  the 
Federal  Aviation  Regulations  (14  CFR 
part  71)  to  alter  the  descriptions  of 
several  VOR  Federal  airways  located  in 
Colorado,  Nebraska,  and  Wyoming  to 
accommodate  the  new  Denver 
International  Airport,  scheduled  to  open 
in  December,  1993  (57  FR  10847). 
Interested  parties  were  invited  to 
participate  in  this  rulemaking 
proceeding  by  submitting  UTitten 
comments  on  the  proposal  to  the  FAA. 
The  FAA  received  14  comments  on  the 
proposal. 

The  Air  Transport  Association  (ATA) 
concurred  without  comment. 

The  Aircraft  Owners  and  Pilots 
Association  (AOPA)  requested  that  the 
FAA  reconsider  its  proposal  to  realign 
V-83  because  it  would  create  a  new 
intersection  over  the  Calhan  Airport 
(5V4).  AOPA  noted  the  Calhan  Airport 
has  an  active  parachute  drop  zone  with 
a  ceiling  of  17,000  feet  mean  sea  level 
(Front  Range  Skydivers)  and  an 
aerobatic  box  west  of  the  field.  Further, 
the  proposed  realignment  of  V-83 
would  place  the  airway  over  Meadow 
Lake  Airport  (OOV).  an  active 
ghderport. 

These  concerns  were  shared  by  the 
Pikes  Peaks  Area  Council  of 
Governments,  a  flight  instructor,  several 
members  of  the  Front  Range  Skydivers, 
Inc.,  and  several  private  pilots.  These 
commenters  believe  that  the  new 
intersection  would  create  an 
unnecessary  safety  risk  by  further 
congesting  the  airspace  in  the  proximity 
of  the  Calhan  Airport.  They  content  that 
the  realignment  of  the  airways  over 
Calhan,  CO  would  impact  the 
operations  and  economics  of  the 
existing  activities  of  the  aviation 
community.  One  commenter 
recommended  maintaining  V-593  as  it 
currently  exists,  intersection  V-366  near 
the  Kiowa  VORTAC.  The  Kiowa 
VORTAC  is  scheduled  to  be 
decommissioned,  but  this  will  not 
prevent  it  from  becoming  an  airway 
intersection.  Other  suggestions  were  to 
retain  the  current  routing  of  V-83  to  the 
proposed  intersection  of  Kiowa. 


t 
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In  light  of  these  cofnn»en(».  the  FAA, 
i.onducted  research  at  the  FAA 
Technjcaf  Canter  in  Atlantic  City,  NJ.  It 
found  thai  lealignment  of  the  Federal 
airways  in  the  area  of  the  new  Denver 
International  Airport  could  be 
accomplished  to  avoid  the  Calhan 
Airport  withowt  deroj^ating  operational 
efficiency  in  the  area  around  Calhan, 
CO.  This  resulted  in  the  realignment  of 
V-83. 

The  Department  of  the  Air  Force 
commented  that  the  alignment  of  V-e3, 
as  it  was  originally  proposed,  would 
reduce  available  airspac*  for  a  possible 
Mihtary  Operations  Area  JMOA)  being 
discussed  with  FAA.  Although  only 
informal  discussions  have  been  held  to 
date  with  the  Air  Force  about 
estabhshing  a  MOA.  the  modifications 
made  to  V-83  will  mitigate  the  Air 
Force's  concern*.  Except  for  editorial 
changes;  a  minor  radial  change  from 
008°  to  002*  at  the  intersection  of 
Fuebk)  and  Colorado  Springs  in  the 
description  for  V-83  and  the 
lerminatiu.i  of  V-83  at  Colorado  Springs 
to  avoid  the  active  parachute  drop  zone 
and  an  acrobatic  training  area  over  the 
Calhan  Airport;  the  addition  of  an 
intersection  between  Red  Table,  CO. 
and  Falcon,  CO.  in  the  description  for 
V-134;  the  realignment  at  the 
Krenunling  intersection  for  V-238  to 
Mile  High,  CO.  to  support  the  airway 
reconriguratton  for  the  new  airport;  and 
a  one  degree  radial  change  in  the 
description  for  V-361  a1  the  intersection 
of  Montrose.  CO,  to  support  a  new 
approach  procedure  at  the  Aspen.  CO, 
Airport  this  amendment  i»  the  same  as 
that  proposed  in  the  notice.  A 
supplemental  notice  was  not  issued  for 
this  airspace  action  because  the  changes 
were  minor  in  nature  and  within  the 
scope  of  the  original  proposal,  and  it 
was  determined  that  further  notice  and 
public  procedure  were  unnecessary. 
Domestic  \'OR  Federal  airways  are 
published  in  paragraph  6010(a)  of  FAA 
Order  7400.9A  dated  June  17, 1993,  and 
effective  September  16. 1993.  which  is 
incorporated  by  reference  in  14  CFR 
71.1  as  of  September  16, 1993  (56  FR 
36298;  )uly  6, 1993).  The  airways  listed 
in  this  document  will  be  published 
subsequently  in  the  Order. 

The  Rule 

This  amendment  to  part  71  of  the 
Federal  Aviation  Regulations  (14  CFR 
part  71}  alters  the  descriptions  of  several 
VOR  Federal  airways  located  in 
Colorado,  Nebraska,  and  Wyoming  to 
accommodate  the  new  Denver 
International  Airport,  scheduled  to  open 
in  December,  1993.  Two  new 
VORTAC's.  Mile  High  and  Falcon,  have 
been  established  north  and  south  of  the 


new  airport.  This  action  will  realign  the 
en  route  airway  structure  of  these  new 
navigational  aids  and  enhance  the 
efncient  utilization  of  airspace. 
Additional  FAA  research  conducted  to 
the  F.\A  Technical  Center  resulted  in 
the  realignment  of  Federal  Airway  V-83 
at  the  intersection  of  Pueblo  and 
Colorado  Springs  and  the  termination  of 
V-83  at  Colorado  Springs  to  avoid 
congestion  as  perceived  by  the 
commenters  over  the  Calhan  Airport 
practice  areas;  the  addition  of  an 
intersection  between  Red  Table,  CO, 
and  Falcon.  CO,  in  the  description  for 
V-134;  the  realignment  at  the 
Kremmling  intersection  for  V-328  to 
Mile  High,  CO.  to  support  the  airway 
reconHguration  for  the  new  airport;  ai»d 
a  one  degree  radial  change  in  the 
description  for  V-361  at  the  intersection 
of  Montrose,  CO,  to  support  a  new 
approach  procedure  at  the  Aspen,  CO. 
Airport. 

The  FAA  has  determined  that  this 
regulation  only  involves  an  established 
body  of  technical  regulations  for  which 
frequent  and  routine  amendments  are 
necessary  to  keep  them  operationally 
current.  It,  therefore:  (1)  Is  not  a  "major 
rule"  under  Executive  Order  12291;  (2) 
is  not  a  "significant  rule"  under  DOT 
Regulatory  Policies  and  Procedures  (44 
FR  11034;  February  26, 1979);  and  (3) 
does  not  warrant  preparation  of  a 
regulatory  evaluation  as  the  anticipated 
impact  is  so  minimal.  Since  this  is  a 
routine  matter  that  will  only  affect  air 
trafTic  procedures  and  air  navigation,  it 
is  certified  that  this  rule  will  not  have 
a  significant  economic  impact  on  a 
substantial  number  of  small  entities 
under  the  criteria  of  the  Regulatory 
Flexibility  Act. 

List  ofSob^ls  in  14  CFR  Part  71 

Airspace,  Incorporation  by  reference. 
Navigation  (air). 

Adoption  of  the  Amendment 

In  consideration  of  the  foregoing,  the 
Federal  Aviation  Administration 
amends  14  CFR  part  71  in  effect  as  of 
September  16, 1993,  as  follows: 

PAfrr  71— {AMENDED] 

1.  The  authority  citation  for  part  71 
continues  to  read  as  follows: 

Authoity:  49  U.S.C  app.  1348(a),  1354(a), 
1510;  EO.  10854,  24  FR  9565.  3  CFR.  195»- 
1963  Comp.,  p.  389;  49  Ll.S.C  106(g):  14  CFR 
11.69. 

$71.1    [Amended] 

2.  The  incorporation  by  reference  in 
14  CFR  71.1  of  the  Federal  Aviation 
Administration  Order  7400.9A, 
Airspace  Designations  and  Reporting 
Points,  dated  June  17, 1993.  and 


effective  September  16, 1993.  is 
amended  as  follows: 

Pom^nph  6010(a}— Domestic  VOR  Ftdnml 
Airways 

V-4    (Revisedl 

From  Tatoosh.  WA,  via  the  INTof  Talogeh 
102"  and  Seattle,  WA.  329°  radiate;  SeauJe; 
Yakima.  WA:  PendJetoo,  OR;  Baker,  OR; 
Boise.  ID;  INT  Boise  130*  and  Buriey.  ID. 
292°  radtals;  Buri«y,  Malad  Qty.  ID;  Rodi 
Springs.  WY;  Cherokee.  WY;  l^raraie,  WY; 
Gill,  Ca  Thunnan.  CO;  Goodlaod.  KS;  Hill 
City.  KS;  Salina.  KS;  Topeka,  KS;  Kansas 
Qty.  MO;  Hallsville,  MO,  St.  Louis.  MO; 
Troy,  IL;  Cent/alia,  IL;  Pocket  City;  IN; 
Louisville,  KY:  Lexington,  KY;  Newcombe, 
KY;  Charteslon,  WV;  Elkins,  WV;  Kessel,  WV; 
INT  Kessel  097°  and  Armel,  VA.  292°  radials; 
to  Armei. 


V-«    IKevisedl 

From  INT  Seal  Beach.  CA,  266°  and 
Ventura.  CA  144°  radials;  Seal  Beach; 
Paradise,  CA;  35  miles.  7  milea  wide  (3  miles 
SE  and  4  m iter  NW  of  ceirterliwe)  Hector.  CA; 
Goffs,  CA.  INT  Goth  033°  and  Morman  Mesa, 
NV,  196°  radials;  Merman  Mesa;  Bryce 
Canyon.  UT;  Hanksville.  UT;  Grand  )unctx>n. 
CO;  Kremmling,  CO;  Mile  High.  CO;  Akron, 
CO,  Hayes  Center,  NE;  Grand  Island,  NE; 
Omaha,  NE:  Des  Moines.  lA;  Iowa  City,  lA; 
Moline,  IL;  )oliet,  IL;  Chicago  Heights,  IL; 
Goshen,  IN;  Findlay,  OH;  Mansfield,  OH; 
Briggs,  OH;  Bellaire,  OH;  INT  Bellaire  107° 
and  Grantsville,  MD.  285°  rsdialr, 
GranlsvilJe;  Martinsburg,  WV;  to  DC  The 
portion  outside  the  United  States  has  no 
upper  limit 


V-19    [Revised) 

From  Newman,  TX,  via  INT  Newman  286° 
and  Truth  or  Consequences,  NM,  159° 
radials;  Truth  or  Consequences;  INT  Truth  or 
Consequences  028°  and  Socorro,  NM,  189° 
radials;  Socorro;  Albuquerque,  NM;  INT 
Albuquerque  036°  and  Santa  Fe,  NM,  245° 
radials;  Santa  Fe;  Las  Vegas.  NM;  Cimarron, 
NM;  Pueblo.  CO;  Colorado  Springs,  Ca,  INT 
Colorado  Springs  036*  and  Gill.  CO,  149* 
radials;  Gill;  Cheyenne.  WY;  Muddy 
Mountain,  WY;  5  miles.  45  mile*  71  MSL, 
(>azy  Woman,  WY:  Sheridan.  WY:  Billings, 
MT;  38  miles  72  MSL,  INT  Billings  347°  and 
Lewistown,  MT,  104°  radials;  Lewislown; 
INT  Lewistown  322°  and  Havre,  MT,  228° 
radials;  to  Havre. 


V-«1    (Revised) 

From  Chihuahua.  Mexico,  via  Marfa,  TX; 
Fort  Stockton,  TX;  Midland,  TX:  Lubbock, 
TX:  Plainview,  TX;  Amarillo.  TX;  Dalhart. 
TX;  Tobe,  CO;  Pueblo,  CO;  Colorado  Springs. 
CO;  Jeffco,  CO;  Cheyenne.  WY;  Scottsbluff, 
NE;  to  Chadron.  NE.  The  airspace  outside  the 
linited  States  is  excluded. 


V-83    (Revised) 

From  Carlsbad.  NM,  via  Chisum.  NM;  40 
miles  85  MSL  Corona,  NM;  Otto.  NM;  Santa 
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Fe.  NM;  Taos.  NM;  Alamosa,  CO;  INT 
Alamosa  074"  and  Pueblo.  CO.  191*  radials; 
Pueblo;  INT  Pueblo  002"  and  Colorado 
Springs.  CO.  153'  radials;  to  Colorado 
Springs. 


V^5    (Revised] 

From  Falcon.  Co.  via  INT  Falcon  317°  and 
L,aramie.  WY.  176'  radials;  I^ramie: 
Medicine  Bow.  WY;  Muddy  Mountain.  WY: 
29  miles.  48  miles  77  MSL.  Riverton.  WY; 
Boysen  Reservoir.  WY;  Cody.  WY;  to  Billines. 
MT.  - 


ND.  172"  radials;  Fjrgo;  INT  Fargo  004°  and 
Grand  Forks,  ND,  1  i2°  radials;  to  Grand 
Forks. 


V-89    (Revised] 

From  Gill.  CO.  via  INT  Gill  003°  and 
Cheyenne.  WY,  131°  radials;  Cheyenne;  to 
Chadron,  NE. 


V-9S    (Revised] 

From  Gila  Bend.  AZ,  via  INT  Gila  Bend 
096°  and  Phoenix.  AZ,  197°  radials:  Phoenix; 
49  miles.  40  miles  95  MSL;  Winslow,  AZ;  66 
miles.  39  miles  125  MSL;  Farmington,  NM; 
Durango,  CO;  Blue  Mesa,  CO;  INT  Blue  Mesa 
081°  and  Falcon,  CO.  208°  radials;  to  Falcon. 


V-134    (Revised] 

From  Fairfield.  UT,  via  Carbon,  UT;  Grand 
Junction,  CO;  33  miles  12  AGL.  21  miles  127 
MSL,  16  miles  120  MSL.  34  miles  12  AGL, 
Red  Table,  CO;  INT  Red  Table  076°  and 
Falcon,  CO,  265°  radials;  to  Falcon,  CO. 

V-148    (Revised] 

From  Falcon,  CO;  Thurman,  CO;  65  MSL 
INT  Thurman  067°  and  Hayes  Center.  NE. 
246°  radials;  Hayes  Center;  North  Platte.  NE; 
O'Neill.  NE;  Sioux  Falls,  SD;  Redwood  Falls, 
MN;  Gopher,  MN;  Hayward,  WI;  Ironwood, 
MI;  to  Houghton,  MI. 

V-160    (Revised] 

From  Blue  Mesa,  CO,  INT  Blue  Mesa  064° 
and  Falcon,  CO,  231°  radials:  Falcon:  INT 
Falcon  049°  and  Sidney,  NE,  215°  radials:  to 
Sidney. 


V-207    (Revised] 
From  Gill.  CO;  to  Scottsbluff,  NE. 


V-220    (Revised] 

From  Grand  Junction,  CO:  25  miles  90 
MSL,  28  miles  120  MSL;  INT  Grand  Junction 
075°  and  Meeker,  CO,  167°  radials;  Meeker 
Hayden,  CO;  Kremmling,  CO;  INT 
Kremmling  081°  and  Gill,  CO,  234°  radials; 
Gill;  Akron,  CO;  INT  Akron  094°  and 
McCook.  NE.  264°  radials:  McCook;  INT 
McCook  072°  and  Grand  Island.  NE,  241° 
radials;  Kearney,  NE;  Hastings,  NE; 
Columbus.  NE.  From  Norfolk.  NE;  Yankton, 
SD;  INT  Yanton  015°  and  Sioux  Falls,  SD, 
231°  radials;  Sioux  Falls;  INT  Sioux  Falls 
004°  and  Watertown,  SD,  154°  radials; 
Watertown;  INT  Watertown  021°  and  Fargo, 


V-263    (Revised] 

From  Corona,  NM,  INT  Corona  278°  and 
Albuquerque,  NM,  160°  radials; 
Albuquerque;  INT  /ilbuquerque  019°  and 
Santa  Fe,  NM.  268°  radials;  Santa  Fe;  Las 
Vegas,  NM;  Cimant  n,  NM;  Tobe,  CO:  54 
miles  69  MSL;  Lima.  CO;  17  miles  63  MSL: 
Hugo,  CO:  INT  Hug  j  345°  and  Akron,  CO, 
232°  radials;  to  Akrm.  From  Pierre.  SD: 
Aberdeen.  SD. 


V-328    (Revised] 

From  Jackson,  W'.  via  Big  Piney,  WY;  53 
miles  95  MSL;  Rock  Springs,  WY:  Hayden. 
CO;  Kremmling.  CO;  INT  Kremmling  139° 
and  Mile  High.  CO,  233°  radials:  to  Mile 
High. 


V-356    (Revised] 

From  Red  Table,  (X),  via  INT  Red  Table 
058°  and  Mile  High.  CO,  265°  radials:  to  Mile 
High. 

*  •         •         •         • 

V-361    (Revised! 

From  Farmington.  NM.  via  Montose,  CO: 
INT  Montrose  025°  tnd  Red  Table,  CO,  224° 
radials:  Red  Table;  Kremmling,  CO;  via  INT 
Kremmling  059°  and  Cheyenne,  WY.  216° 
radials;  to  Cheyenne. 

V-366    (Revised] 

From  Hugo.  CO:  td  Falcon.  CO. 

*  •         •         •         • 

V-383    (Removed] 

*  •         *         •         • 

Issued  in  Washington.  DC.  on  September  2, 
1993. 

Harold  W.  Becker. 

Manager.  Airspace — Rules  and  Aeronautical 
Information  Division 

IFR  Doc.  93-22159  Filed  9-9-93;  8:45  am] 

BIUJNC  CODE  4»10-19-M 


14  CFR  Part  71 

[Airspace  Docket  Nc .  91  -ANM-16] 

Alteration  of  Jet  Routes 

AGENCY:  Federal  Aviation 
Administration  (FAA),  DOT. 
ACTION:  Final  rule. 

SUMMARY:  This  anion  altera  the 
descriptions  of  » ivjral  jet  routes  located 
in  Colorado.  Idal  o  Kansas.  Nebraska, 
South  Dakota,  Utah,  and  Wyoming  to 
accommodate  the  new  Denver 
International  AirjK  rt.  scheduled  to  open 
in  December.  1993  This  action  will 
improve  traffic  fl()\/,  increase  aircraft 
safety,  and  reduco  controLer  workload. 


EFFECTIVE  DATE:  0701  UTC,  Def:ember 
19,  1993. 

FOR  FURTHER  INFORMATION  CONTACT: 

Norman  W.  Thomas,  Airspace  and 
Obstruction  Evaluation  Branch  (ATP- 
240),  Airspace — Rules  and  Aeronautical 
Information  Division,  Air  Traffic  Rules 
and  Procedures  Service,  Federal 
Aviation  Administration.  800 
Independence  Avenue.  SVV., 
Washington,  DC  20591;  telephone:  (202) 
267-9230. 

SUPPLEMENTARY  INFORMATION: 

History 

On  March  31,  1992,  the  FAA 
proposed  to  amend  part  71  of  the 
Federal  Aviation  Regulations  (14  CFR 
part  71)  to  alter  the  descriptions  of 
.  several  jet  routes  located  in  Colorado. 
Idaho.  Kansas.  Nebraska,  South  Dakota, 
Utah,  and  Wyoming  to  accommodate 
the  new  Denver  International  Airport, 
scheduled  to  open  in  December,  1993 
(57  FR  10841).  Simulations  conducted 
at  the  FAA  Technical  Center  required 
changes  to  the  original  proposal.  On 
September  2. 1992,  the  FAA  published 
a  supplemental  notice  proposing  to  alter 
the  jet  route  structures  of  J-56  and  J-114 
as  proposed  in  the  original  notice  and 
to  alter  Jet  Route  1-54  between  Idaho 
and  Wyoming  (57  FR  40149).  Interested 
parties  were  invited  to  participate  in 
this  rulemaking  proceeding  by 
submitting  written  comments  on  the 
proposal  to  the  FAA.  No  comments 
objecting  to  the  proposal  were  received. 
Based  on  the  need  for  corrections 
discovered  during  flight  checks  of  the 
proposed  routes,  the  radials  for  1-20  and 
J-52  were  revised  to  align  with  the 
Standard  Terminal  Arrival  Route 
(STAR)  over  the  Hugo.  CO,  Very  High 
Frequency  Omnidirectional  Range/ 
Tactical  Air  Navigation.  The  proposal  to 
alter  the  jet  route  structure  of  J-10 
resulted  in  the  removal  of  a  segment 
from  the  intersection  of  Falcon.  CO.  and 
North  Platte.  NE;  and  the  extension  of 
J-54  from  Baker.  OR,  to  Pocatello,  ID. 
resulted  in  the  removal  of  Boise,  ID, 
from  that  segment  of  the  route  to 
improve  existing  air  traffic  control  route 
continuity  on  frequently  used  high 
altitude  routes.  Otherwise,  this 
amendment  is  the  same  as  that  proposed 
in  the  supplemental  notice.  Jet  routes 
are  published  in  paragraph  2004  of  FAA 
Order  7400.9A  dated  June  17,  1993,  and 
effective  September  16, 1993,  which  is 
incorporated  by  reference  in  14  CFR 
71.1  as  of  September  16. 1993  (58  FR 
36298;  July  6. 1993).  The  jet  routes 
listed  in  this  document  will  be 
published  subsequently  in  the  Order. 


■ 
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The  Rule 

This  amendment  to  part  71  of  the 
Federal  Aviation  Regulations  alters  the 
descriptions  for  several  jet  routes 
located  in  Colorado,  Idalx),  Kansas, 
Nebraska,  South  Dakota.  Utah,  and 
Wyoming  to  accommodate  the  new 
Denver  International  Airport,  scheduled 
to  open  in  December,  1993.  This  action 
will  improve  traffic  flow,  increase 
aircraft  safety,  and  reduce  controller 
workload. 

The  FAA  has  determined  that  this 
regulation  only  involves  an  established 
body  of  technical  regulations  for  which 
frequent  and  routine  amendments  are 
necessary  to  keep  them  operationally 
current.  It  therefore:  (1)  Is  not  a  "major 
rule"  undo.-  Executive  Order  12291;  (2) 
is  not  a  "significant  rule"  under  DOT 
Regulatory  Policies  and  Procedures  (44 
FR  11034;  February  26, 1979);  and  (3) 
does  not  warrant  preparation  of  a 
regulatory  evaluation  as  the  anticipated 
impact  is  so  minimal.  Since  this  is  a 
routine  matter  that  will  only  affect  air 
traffic  procedures  and  air  navigation,  it 
is  certified  that  this  rule  will  not  have 
a  significant  economic  impact  on  a 
substantial  number  of  small  entities 
under  the  criteria  of  the  Regulatory 
Flexibility  Act. 

List  of  Subjects  in  14  CFR  Fart  71 

Airspace,  Incorporation  by  reference, 
Navigation  (air). 

Adoptioa  of  the  Amendment 

In  consideration  of  the  foregoing,  the 
Federal  Aviation  Administration 
amends  1^  CFR  part  71,  in  effect  as  of 
September  16, 1993,  as  follows: 

PART  71— {AMENDED] 

1.  The  aiithority  citation  for  part  71 
continues  to  read  as  follows: 

Authority:  49  U.S.C  app;  1348(a),  1354(a). 
1510.  E.O.  10854.  24  FR  9565.  3  CFR,  1959- 
1963  Cbmp.,  p.  389;  49  VS.C.  106(g):  14  CFR 
11.69. 

$71.1    [AmendecQ 

2.  The  incorporation  by  reference  in 
14  CFR  71.1  of  the  Federal  Aviation 
Administration  Order  7400.9A, 
Airspace  Designations  and  Reporting 
Points,  dated  June  17, 1993.  and 
effective  September  16, 1993,  is 
amended  as  follows: 

Parogjvph  2004 — fet  Routes 


)-10    (Revised] 

From  Los  Angeles,  CA;  via  WT  Los 
Angeles  083°  ami  Tvrentynine  Faims.  CA, 
269°  radials;  Twentynine  Palms;  INT  of 
Twentynine  Palms  075°  and  Drake.  AZ,  262° 
radials;  Drake;  Farmington,  NM,  Blue  Mesa, 


CO,  Falcon.  CO,  North  Platte,  UE;  Wolbach. 
NE;  Dw  Moines,  lA;  to  Iowa  Qty,  lA. 


H3    (Revised] 

From  the  INT  of  the  United  States/Mexican 
border  and  the  Truth  or  Consequences,  NM, 
162*  radial,  via  Truth  or  Consequences; 
Albuquerque,  NM;  Alamosa.  CO;  INT 
Alamosa  015°  and  Falcon.  CO.  209*  radials; 
Falcon;  Cheyenne,  WY;  Muddy  Mountain, 
WY;  Billings,  MT;  Great  Falls,  MT;  to 
Lethbridge,  AB,  Canada.  The  airspace  within 
Canada  is  excluded. 


M7    (Revised] 

From  San  Antonio,  TX;  via  Abilene,  TX; 
Amarillo,  TX;  Tobe,  CO;  Pueblo.  CO;  Falcon, 
CO:  Cheyenne,  WY;  to  Rapid  Qty,  SD. 


1-20    (Revised] 

From  Seattle,  WA;  via  Yakima,  WA; 
Pendleton,  OR:  Donnelly,  ID;  Pocatello,  ID; 
Rock  Springs,  WY;  Falcon.  CO,  Huao,  CO; 
Lamar,  CO,  Liberal.  KSi  INT  Liberal  137"  and 
Will  Rogers,  OK.  284°  radials;  Will  Rogers; 
Shreveport.  LA;  Jackson.  MS;  Montgomery, 
AL;  Meridian.  MS;  Tallahassee,  FL;  INT 
Tallahassee  129°  and  Orlando.  FL,  306° 
radials;  Orlando:  INT  Orlando  154°  and  Fori 
Lauderdale,  FL,  339*  radials;  to  Fort 
Lauderdale 


OH;  Philipsburg.  PA;  East  Texas,  PA;  to 
Sparta,  N]. 

1-80    (Revised] 

From  Oakland,  CA;  via  Manteca.  CA; 
Coaldale,  NV;  Wilson  Creek.  NV;  Milford. 
ITT;  Grand  Jonctioa,  CO;  Red  Table.  CO, 
Falcon,  CO;  CHwdland.  KS;  Hill  City.  KS; 
Kansas  City.  MO.  Capital.  IL;  Indianapolis, 
IN;  Bellaire,  OH;  INT  Bellaire  090*  and  East 
Texas,  PA,  240°  radials;  East  Texas:  Sparta, 
N);  Barnes,  MA;  to  Bangor.  ME. 

•  •         •         •         • 

)-114    (Revised] 

From  Mile  High.  CO.  Sidney.  NE;  INT 
Sidney  075*  and  ONeill.  NE.  239*  radialr, 
O'Neill;  Sioux  Falls.  SD;  to  Gopher.  MN. 

•  •         •         •         « 

M16    (Revised] 

Prom  Salt  Lake  City.  UT,  via  Fairfield,  UT; 
Meeker,  CO.  to  Falcon.  CO. 


[Revised] 

From  Phoenix.  AZ:  via  Winslow.  AZ, 
Farmington.  NM;  Alamosa,  CO,  INT  Alamosa 
015°  and  Falcon.  CO,  209°  radials:  Falcon; 
McCook,  NE;  to  Lincoln.  NE 


1-52    (Revised] 

From  Vancouver.  BC,  Canada;  via  Spokane, 
WA;  Salmon,  ID;  Dubois,  ID:  Rock  Springs, 
WY;  Falcon.  CO;  Hugo.  CO;  Lamar,  CO, 
Liberal.  KS;  INT  Libera)  137°  and  Ardmore. 
OK,  309°  radials;  Ardmore;  Dallas-Fort 
Worth.  TX;  Texarkana.  AR;  Sidon,  MS; 
Bigbee.  MS;  Vulcan,  AL;  Atlanta,  GA; 
Colliers.  SC:  Columbia,  SC;  Raleigb-Durbam. 
NC;  to  Richmond,  VA.  The  portion  within 
Canada  is  excluded. 


1-54    (Revkfld) 

From  Tatoosh,  WA;  via  Olyropia,  WA; 
Baker.  OR;  Pocatello,  ID;  Cherokee,  WY;  to 

Laramie.  WY. 

•         •         •         •         • 

1-56    (Revised] 

From  Mina.  NV;  Salt  Uke  City,  UT; 
Hayden.  CO;  INT  Hayden  090*  and  Falcon, 
CO,  317°  radials:  to  Falcon. 


I-60    (Revised) 

From  Los  Angeles.  CA,  via  Paradise,  CA; 
Hector.  CA;  Boulder  City,  NV;  Bryce  Canyon. 
UT;  Hanksville.  UT;  Red  Table,  CO  Mile 
High,  CD;  Hayes  Center,  NE;  Uncohv  NE; 
Iowa  Qty,  lA;  (oliet.  IL;  Goshen,  IN:  Dryer. 


MZS    (Revised! 

From  Los  Angeles.  CA,  via  INT  Los 
Angeles  083°  and  Peach  Springs,  AZ.  244° 
radials;  Peach  Springs:  Tuba  Qty,  AZ;  Blue 
Mesa.  CO,  Falcon,  CO;  Hayes  Center.  NE; 
Wolbach,  NE;  Dubuque,  LA;  to  Northbrook, 
IL. 


1-130    (Revised] 

From  McCook.  NE;  to  Pawnee  Qty.  NE 


1-1 M    (Revised] 

From  Battle  Mountain,  NV;  Bonneville. 
UT;  Salt  Uke  Qty,  UT:  Rock  Springs.  WY; 
INT  Rock  Springs  106°  and  Mile  High.  CO, 
322*  radials;  Mile  High;  INT  Mile  High  13r 
and  Garden  Qty.  KS.  296°  radials;  to  Garden 
City. 

*  *         •         •         • 

1-157    (Revised) 

From  Myton,  UT;  Laramie,  WY; 
Scottsbluff,  NE;  to  Rapid  Qty,  SD. 

•  •         •         •         • 

)-168    (Revised] 
From  Wichita  Falls,  TX;  Lamar,  CO. 


1-170    (Revised] 

From  Crazy  Woman,  WY;  via  Muddy 
Mountain,  WY;  to  Medione  Bow.  WY. 


)-172    (Renoved) 

Issued  in  Washington,  DC,  en  September  2, 
1M93. 

Harold  W.  Becker. 

Manager.  Airspace — RtJes  cuui  Aeronautical 
Information  Division. 
IFR  Doc  9S-22160  Filed  9-«-93;  8:45  am) 

BILUNG  CODE  4»10-1)-« 
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14CFRPart71 

[Airspac*  Doclwt  No.  91-ANM-17] 

Alteration  of  VOR  Federal  Airways 

AGENCY:  Federal  Aviation 
Administration  (FAA),  IXDT. 
ACTION:  Final  rule. 

SUMMAAV:  This  actioil  alters  the 
descriptions  of  three  Very  High 
Frequency  Omnidirectional  Range 
(VOR)  Federal  airways  located  in 
Colorado  and  Wyoming  to  accommodate 
the  new  Denver  International  Airport, 
scheduled  to  open  in  December.  1993. 
Two  new  VHF  Omnidirectional  Range/ 
Tactical  Air  Navigation  (VORTAC) 
facilities.  Mile  High  (DW)  and  Falcon 
(FQF),  have  been  established  north  and 
south  of  the  new  Denver  International 
Airport.  This  action  will  realign  the  en 
route  airway  structure  to  the  new 
navigational  aids  and  enhance  the 
efflcient  utilization  of  airspace. 
EFFECTIVE  DATE:  0701  UTC.  December 
19, 1993. 

FOR  FURTHER  INFORMATK3N  CONTACT: 
Norman  W.  Thomas,  Airspace  and 
Obstruction  Evaluation  Branch  (ATP- 
240).  Airspace — Rules  and  Aeronautical 
Information  Division,  Air  Traffic  Rules 
and  Procedures  Service.  Federal 
Aviation  Administration,  800 
Independence  Avenue.  SW.. 
Washington,  DC  20591;  telephone:  (202) 
267-9230. 

SUPPLEMENTARY  INFORMATION: 
History 

On  March  31. 1992.  the  FAA 
proposed  to  amend  part  71  of  the 
Federal  Aviation  Regulations  (14  CFR 
part  71)  to  alter  the  descriptions  of  three 
VOR  Federal  airways  located  in 
Colorado  and  Wyoming  to  accommodate 
the  new  Denver  International  Airport, 
scheduled  to  open  in  December,  1993 
(57  FR  10843).  Interested  parties  were 
invited  to  participate  in  this  rulemaking 
proceeding  by  submitting  written 
comments  on  the  proposal  to  the  FAA. 

The  Air  Transport  Association  (ATA) 
concurred  without  comment  to  the 
FAA's  proposal  to  alter  the  VOR  Federal 
airways  in  Colorado  and  Wyomi.ng. 

The  Aircraft  Owners  and  Pilots 
Association  (AOPA)  requested  the  FAA 
to  reconsider  its  proposal  to  realign  V- 
389  and  V-593  because  it  would  create 
a  new  intersection  over  the  Calhan 
Airport  (5V4).  AOPA  noted  the  Calhan 
Airport  has  an  active  parachute  drop 
zone  with  a  ceiling  of  17.000  feet  mean 
sea  level  (Front  Range  Skydivers)  and  an 
aerobatic  box  west  of  the  field.  These 
concerns  were  shared  by  the  Pikes  Peak 
Area  Council  of  Governments,  a  flight 


instructor,  several  msmbers  of  the  Front 
Range  Skydivers,  Inc.  and  several 
private  pilots.  These  commeiiters 
believe  that  the  new  Intersection  would 
create  an  unnecessary  safiety  risk  by 
further  congesting  th  8  airspa::e  in  the 
proximity  of  the  airp:rt.  They  contend 
that  the  realignment  :f  the  airways  over 
Calhan,  CO  would  impact  the 
operations  and  econt  nics  of  the 
existing  activities  of  le  avia  :ion 
community.  One  commenter 
recommended  maintiining  V-593  as  it 
currently  exists,  inteiTjecting  V-366  near 
the  Kiowa  VORTAC  The  Kiowa 
VORTAC  is  scheduletl  to  be 
decommissioned,  bu(  this  will  not 
prevent  it  from  becor  ing  an  airway 
intersection.  Other  si  ^estions  were  to 
eliminate  the  propos*  d  V-389  and  use 
the  existing  V-593. 

In  light  of  these  conments,  the  FAA 
conducted  research  a  the  F/iA 
Technical  Center  in  /  Uantic  Qty.  NJ.  It 
found  that  V-389  cou  Id  be  realigned 
and  V-593  could  be  r  amoved  to  avoid 
the  Calhan  Airport  w  thout  derogating 
operational  efficienc)  in  the  area  around 
Calhan.  CO. 

The  Department  of  Jie  Air  Force 
commented  that  the  8  lignment  of  V- 
389.  as  it  was  origina  ly  proposed, 
would  reduce  availafa  e  airspace  for  a 
possible  Military  Ope  rations  Area 
(MOA)  being  discuss* d  with  FAA. 
Although  only  infonral  discussions 
have  been  held  to  dat  i  with  the  Air 
Force  about  establish  ng  a  MOA,  the 
modifications  made  li  V-389  will 
mitigate  the  Air  Forc(  's  concerns. 
Except  for  editorial  c)  jjiges,  the 
realignment  of  V-389  a  one  degree 
radial  change  in  the  c  escription  for  V- 
575  at  the  Laramie  INT,  and  the  removal 
of  V-593,  this  amend  Tient  is  the  same 
as  that  proposed  in  tie  notice.  A 
supplemental  notice  'vas  not  issued  for 
this  airspace  action  bicause  the  changes 
were  minor  in  nature  and  within  the 
scope  of  the  original  ]>roposal.  and  it 
was  determined  that  urther  notice  and 
public  procedure  were  unnecessary. 
Domestic  VOR  Fedenl  airways  are 
published  in  paragraph  6010(a)  of  FAA 
Order  7400.9A  dated  lune  17. 1993.  and 
effective  September  IB,  1993,  which  is 
incorporated  by  refer  snce  in  14  CFR 
71.1  as  of  September  16, 1993  (58  FR 
36298;  July  6, 1993).  The  airways  listed 
in  this  document  wil]  be  published 
subsequently  in  the  Crder. 

The  Rule 

This  amendment  tc  part  71  of  the 
Federal  Aviation  Regilations  alters  the 
descriptions  of  seven  I  VOR  Federal 
airways  located  in  Cclorado  and 
Wyoming  to  accomm3date  the  new 
Denver  International  Airport,  scheduled 


to  open  in  December,  1993.  Additional 
FAA  research  conducted  at  the  FAA 
Technical  Center  resulted  in  the 
realignment  of  Federal  Airway  V-389  to 
avoid  congestion  as  perceived  by  the 
commenters  over  the  Calhan  Airport 
practice  areas;  a  one  degree  radial 
correction  in  the  description  of  V-575  at 
the  Laramie  intersection;  and  the 
removal  of  V-593  to  enhance  the 
efficient  utilization  of  airspace.  In 
addition,  two  new  VORTAC's.  Mile 
High  and  Falcon,  have  been  established 
north  and  south  of  the  new  airport.  This 
action  will  realign  the  en  route  airway 
structure  to  the  new  navigational  aids. 

The  FAA  has  determined  that  this 
regulation  only  involves  an  established 
body  of  technical  regulations  for  which 
finequent  and  routine  amendments  are 
necessary  to  keep  them  operationally 
current.  It.  therefore:  (1)  Is  not  a  "major 
rule"  under  Executive  Order  12291;  (2) 
is  not  a  "significant  rule"  under  DOT 
Regulatory  Policies  and  Procedures  (44 
FR  11034;  February  26, 1979);  and  (3) 
does  not  warrant  preparation  of  a 
regulaton,'  evaluation  as  the  anticipated 
impact  is  so  minimal.  Since  this  is  a 
routine  matter  that  will  only  affect  air 
traffic  procedures  and  air  navigation,  it 
is  certified  that  this  rule  will  not  have 
a  significant  economic  impact  on  a 
substantial  number  of  small  entities 
under  the  criteria  of  the  Regulatory 
Flexibility  Act. 

List  of  Subjects  in  14  CFR  Part  71 

Airspace,  Incorporation  by  reference. 
Navigation  (air). 

Adoption  of  the  Amendment 

In  consideration  of  the  foregoing,  the 
Federal  Aviation  Administration 
amends  14  CFR  part  71,  in  effect  as  of 
September  16,  1993,  as  follows: 

PART  71— {AMENDED] 

1.  The  authority  citation  for  part  71 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  app.  1348(a).  1354(a). 
1510;  E.O.  10854.  24  FR  9565,  3  CFR.  1959- 
1963  Comp..  p.  389;  49  U.S.C.  106(g):  14  CFR 
11.69. 

§71.1    [Amended] 

2.  The  incorporation  by  reference  in 
14  CFR  71.1  of  the  Federal  Aviation 
Administration  Order  7400, 9A. 
Airspace  Designations  and  Reporting 
Points,  dated  June  17. 1993.  and 
effective  September  18, 1993.  is 
amended  as  follows: 

Paragraph  6010(al— Domestic  VOP  Federal 
Ainmys 


V-389    (Revised) 
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From  amarron.  NM.  via  INT  Cimarron 
053'  and  Pueblo.  CO.  176»  radials;  Pueblo; 
INT  Pueblo  002*  and  Falcon.  CO.  159* 
radials:  to  Falcon. 


V-575    (Revisedl 

From  Laramie.  WY.  INT  Laramie  156°  and 
Mile  High.  CO.  322'  radials;  to  Mile  High. 

V-593    (Removed! 

*  •  *         •         • 

Issued  in  Washington.  DC  on  September  2. 
1993. 

Harold  W.  Becker, 

Manager,  Airspace-Rules  and  Aeronautical 
Information  Division. 
IFR  Doc.  93-22164  Filed  9-9-93;  8:45  ami 
BILUNO  COOC  4t10-1)-M 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

18CFRPart2 

[Docket  No.  RM93-1»-001] 

Revisions  to  the  Regulations 
Governing  Natural  Gas  Pipelines; 
Order  No.  554 

September  3, 1993. 

AGENCY:  Federal  Energy  Regulatory 

Commission. 

ACDOM:  Final  rule;  correction. 


SUMMARY:  The  Commission  is  correcting 
its  final  rule  published  in  the  Federal 
Register  on  July  19, 1993,  pertaining  to 
the  elimination  of  the  requirement  that 
natural  gas  pipeline  companies  file 
FERC  Form  No.  15,  "Interstate 
Pipeline's  Annual  Report  of  Gas 
Supply,"  and  FERC  Form  No.  16, 
"Report  of  Gas  Supply  and 
Requirements."  The  rule  inadvertently 
amended  a  section  of  the  Commission's 
regulations  which  had  been  removed 
effective  May  1, 1992. 
EFFECTIVE  DATE:  This  correction  is 
effective  September  3, 1993. 
FOR  FURTHER  INFORMATION  CONTACT: 
Gordon  Wagner,  Office  of  the  General 
Counsel,  Federal  Energy  Regulatory 
Commission,  825  North  Capitol  Street 
NE..  Washington,  DC  20426,  (202)  219- 
0122. 

SUPPLEMENTARY  INFORMATION:  In 
addition  to  publishing  the  full  text  of 
this  document  in  the  Federal  Register, 
the  Commission  also  provides  all 
interested  persons  an  opportunity  to 
inspect  or  copy  the  contents  of  this 
document  during  normal  business  hours 
in  room  3104. 941  North  Capitol  Street 
NE..  Washington.  DC  20426. 


The  Commission  Issuance  Posting 
System  (CIPS).  an  electronic  bulletin 
board  service,  provides  access  to  the 
texts  of  formal  documents  issued  by  the 
Commission.  CIPS  is  available  at  no 
charge  to  the  user  and  may  be  accessed 
using  a  personal  computer  with  a 
modem  by  dialing  (202)  208-1397.  To 
access  CIPS,  set  your  communications 
software  to  use  300, 1200,  or  2400  bps, 
full  duplex,  no  parity,  8  data  bits,  and 
1  stop  bit.  CIPS  can  also  be  accessed  at 
9600  bps  by  dialing  (202)  208-1781.  The 
full  text  of  this  document  will  be 
available  on  CIPS  for  30  days  from  the 
date  of  issuance.  The  complete  text  on 
diskette  in  WordPerfect  format  may  also 
be  purchased  from  the  Commission's 
copy  contractor,  La  Dorn  Systems 
Corporation,  also  located  in  room  3104. 
941  North  Capitol  Street  NE.. 
Washington.  DC  20426. 

On  July  13. 1993.  the  Commission 
issued  Order  No.  554  (58  FR  38524,  July 
19. 1993;  64  FERC  1 61.059  (1993)).  a 
final  rule  eliminating  the  requirement 
that  natural  gas  pipeline  companies  file 
FERC  Form  No.  15.  "Interstate 
Pipeline's  Annual  Report  of  Gas 
Supply. "  and  FERC  Form  No.  16. 
"Report  of  Gas  Supply  and 
Requirements."  Order  No.  554 
inadvertently  revised  18  CFR  2.61. 
which  had  been  removed  from  the 
Commission's  regulations  effective  May 
1, 1992.  (57  FR  21891,  May  26. 1992). 
Therefore,  the  final  rule  published  in 
the  Federal  Register  on  July  19. 1993.  is 
corrected  as  follows: 

1.  On  page  38526.  the  paragraph 
entitled  "C.  Section  2.61"  is  removed 
and  paragraphs  "D.  E,  and  F"  are 
redesignated  as  "C.  D,  and  E," 
respectively. 

2.  On  page  38527,  the  heading  "PART 
2-CENERAL  POLICY  AND 
INTERPRETATIONS"  and  amendatory 
instructions  1  and  2  are  removed; 
amendatory  instructions  3  through  13 
are  redesignated  as  amendatory 
instructions  1  through  11. 
Lois  D.  Cashell, 
Secretary. 

IFR  Doc.  93-22072  Filed  9-9-93;  8:45  ami 
BILUNO  CODE  S717-41-M 


ACTION:  Final  rule. 


DEPARTMENT  OF  STATE 

Bureau  of  Political-Military  Affairs 

22  CFR  Part  121 

[Public  Notice  1858] 

Amendments  to  the  International 
Traffic  in  Arms  Regulations  (ITAR) 

agency:  Department  of  State. 


SUMMARY:  This  final  rule  is  the  result  of 
a  notice  of  proposed  rule-making 
published  in  the  Federal  Register,  57  FR 
61589.  dated  December  28. 1992.  It 
amends  the  regulations  implementing 
section  38  of  the  Arms  Export  Control 
Act.  which  governs  the  export  of 
defense  articles  and  defense  services. 
Specifically,  this  rule  moves  remote 
sensing  satellites  and  some  ground 
stations  for  controlling  remote  sensing 
satellites,  as  well  as  relevant 
Gomponents.  parts,  accessories, 
attachments  and  associated  equipment 
and  technical  data  and  defense  services 
into  Category  XV  of  the  U.S.  Munitions 
List  (USML).  Accordingly,  it  removes 
those  commodities  from  Category  VIII 
(h).  (i).  (i)  and  (k)  and  Category  XI  (c) 
and  (e)  of  the  USML  where,  until  now. 
they  had  been  controlled.  (See  the 
Federal  Register.  57  FR  15227.  dated 
April  27.  1992.) 

This  rule  reduces  the  burden  on 
exporters  by  consolidating  all  spacecraft 
to  be  controlled  under  the  USML,  as 
well  as  all  specifically  designed  or 
modified  components,  parts, 
accessories,  and  attachments  of  such 
satellites,  and  their  directly  related 
technical  data  and  defense  services,  into 
a  single  category  of  the  USML.  At  the 
same  time,  this  rule  initiates  the 
movement  off  the  USML  to  the 
Department  of  Commerce's  Commerce 
Control  List  (CCL)  of  some  ground 
stations  for  remote  sensing  satellites  as 
well  as  all  components,  parts, 
accessories,  attachments  and  associated 
equipment  of  spacecraft  which  have  not 
been  specifically  designed  or  modified 
to  provide  the  characteristics  of 
capabilities  described  in  Category  XV 
which  cause  a  spacecraft  to  remain 
under  the  control  of  the  USML.  The 
Department  of  Commerce  is  publishing 
separately  a  final  rule  under  the 
provisions  of  the  Export  Administration 
Act.  as  amended,  to  amend  the  relevant 
Export  Commodity  Control  Number 
(ECCN)  category  to  include  the 
spacecraft  components,  parts, 
accessories,  and  attachments  and 
associated  equipment  being  moved  as  a 
result  of  this  rule. 
■    EFFECTIVE  DATE:  This  rule  is  effective 
September  8,  1993. 
FOR  FURTHER  INFORMATION  CONTACT: 
Kenneth  M.  Peoples.  Office  of  Defense 
Trade  Controls.  Department  of  State, 
telephone  703-875-6619.  or  fax  703- 
875-6647;  or  Thomas  Oldenburg,  Office 
of  Strategic  Technology  Affairs. 
Department  of  State,  telephone  202- 
647-2432.  or  fax  202-736-7336. 
SUPPLEMENTARY  INFORMATION:  On 
November  16. 1990.  the  President 
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signed  Executive  Order  12735  on 
Chemical  and  Biological  Weapons 
Proliferation  and  directed  various  other 
export  control  measures.  The  measures 
directed  by  the  President  included 
removal  from  the  USMLof  all  items 
contained  on  the  COCOM  dual-use  list 
unless  significant  U.S.  national  security 
interests  would  be  jeopardized  by  such 
a  move. 

In  implementing  this  directive,  the 
Department  created  an  interagency 
working  group  which  reviewed  the 
coverage  of  spacecraft  and  related 
components.  Chaired  by  the  Department 
of  State,  the  Space  Technical  Working 
Group.  (STWG)  is  comprised  of 
representatives  of  the  Departments  of 
State,  Commerce,  Defense,  and  other 
executive  agencies.  The  group  was 
established  to  identify  and  recommend 
for  removal  from  the  USML  commercial 
satellites  and  related  articles  covered  by 
the  COCOM  Industrial  List  (IL)  except 
where  such  movement  would  jeopardize 
U.S.  national  security  interests.  In 
pursuing  this  objective,  the  STWG  has 
also  sought  to  eliminate  real  or  apparent 
overlaps  between  the  U.S.  Munitions 
List  and  the  Commerce  Control  List. 
This  rule  derives  from  both  objectives. 

On  September  5,  1991,  the 
Department  published  in  the  Federal 
Register  an  advanced  noti(»  of  proposed 
rule-making,  establishing  a  new 
Category  XV  on  the  USML  for  spacecraft 
and  related  systems  (56  FR  43894).  A 
final  rule  formally  creating  Category  XV 
for  Spacecraft  Systems  and  Associated 
Equipment  was  published  in  the 
Federal  Register  on  April  27, 1992  (57 
FR  15227). 

The  advanced  notice  of  proposed 
rule-making  which  the  Department 
published  in  the  Federal  Register  on 
September  5. 1991,  advised  that  a  series 
of  proposed  rules  would  follow. 
Subsequent  to  the  April  27, 1992,  final 
rule,  a  final  rule  published  on 
September  9.  1992  (57  FR  41077). 
identified  military  GPS  receivers  and 
moved  them  into  the  new  Category  XV. 
Another  final  rule,  dated  October  23, 
1992.  moved  military  satellites  to 
Category  XV  and  identified  certain  non- 
military  communications  satellites 
which  have  capabilities  that  justify 
keeping  them  on  the  USML  in  the 
interest  of  U.S.  national  security  (57  FR 
48315).  That  rule,  along  with  a  final  rule 
published  simultaneously  by  the 
Department  of  Commerce,  moved  all 
other  complete  commercial 
communications  satellites  to  the  export 
licensing  control  of  the  Department  of 
Commerce.  This  final  rule  completes  the 
internal  movement  within  the  USML  to 
Category  XV  of  all  remaining  satellites 
and  the  components,  parts,  accessories. 


and  attachments  and  associated 
equipment  specifically  designed  for 
those  satellites,  an  1  all  directly  related 
technical  data  and  defense  services  for 
those  satellites.  At  the  same  time,  in 
conjunction  with  t  final  rule  being 
published  simultaieously  by  the 
Department  of  Conmerce.  all  generic 
satellite  components,  parts,  accessories, 
attachments  and  associated  equipment 
except  where  sucf  equipment  is 
specifically  desigr  ed  or  modified  to 
provide  one  or  mc  re  of  the 
<;haracteristics  or  i:apabilities  identified 
in  Category  XV  of  the  USML  as 
requiring  control  inder  the  USML)  are 
being  moved  fnMT  the  USML  to  the  CCL 
In  addition,  under  this  final  rule  and  the 
new  Department  of  Commerce  final  rule 
referred  to  above,  all  passive  ground 
stations  for  receipt  of  data  from  remote 
sensing  satellites  ire  being  moved  from 
the  USML  to  the  (XX;  ground  stations 
for  remote  sensin;;  satellites  which  have 
USML  encryptior  capability  or  uplink 
command  capability  will  remain  in 
Category  XV  of  the  USML. 

The  proposed  rale  published  in  the 
Federal  Register  m  December  28, 1992. 
generated  nine  responses  during  the  30- 
day  public  comment  period  for  the 
proposed  rule.  W  th  a  few  exceptions, 
most  of  industry':;  comments  focused 
upon  language  re  ated  to  commercial 
communications  satellites,  which  were 
published  as  a  fir  al  rule  on  October  23, 
1992.  While  the  rtepartment  will 
consider  those  comments  for  possible 
future  action,  it  does  not  intend  to  make 
any  changes  to  the  language  regarding 
commercial  communications  satellites 
at  this  time. 

One  industry'  c  imment  did  touch 
upon  the  inclusicn  of  certain  radiation 
hardened  integrated  circuits  (IC's)  in  the 
specific  language  of  Category  XV(e)(2). 
Heretofore,  the  U  >ML  controlled 
exports  of  a  large  proportion  of  radiation 
hardened  ICs  unler  the  USML  under 
Category  XI;  as  a  result  of  this  final  rule, 
all  so-called  "class  2"  radiation 
hardened  IC's  previously  controlled 
under  the  USML  ire  being  moved  to  the 
CCL.  Those  radia'  ion  hardened  IC's 
which  the  Depart-nent  has  determined 
should  continue  to  be  controlled  under 
the  USML  are  specifically  identified  in 
the  language  of  Citegory  XV(e)(2). 

Other  commenis  mentioned  the 
language  of  Categsry  XV(e).  which 
controls  all  components,  parts, 
accessories,  attacliments  and  associated 
equipment  which  are  specifically 
designed,  modified  or  configured  for  the 
items  in  Category  XV.  Industry 
recognized  that  die  language  moves  a 
significant  quantity  of  such 
components.  p)arts.  etc..  off  the  USML. 
but  expressed  concern  that  some  such 


components  (for  example,  traveling 
wave  tube  amplifiers)  must  receive 
minor  adjustments  which  do  not  affect 
their  capabilities  or  characteristics  in 
order  to  be  usable  in  a  specific  satellite. 
Such  a  situation  would  result  in  some 
satellite  components  being  subject  to  the 
CCL  when  the  satellite  for  which  it  is 
being  exported  is  on  the  CCL.  while 
virtually  identical  components  would 
be  controlled  on  the  USML  when  the 
specific  satellite  for  which  it  is  being 
exported  is  on  the  USML.  The 
Department  understands  industry's 
concern  in  this  instance  and  does  not 
intend  such  a  result;  however,  it  has 
been  determined  that  the  clarification  in 
this  paragraph  will  suffice  to  put  such 
concerns  to  rest  without  having  to  make 
any  additional  changes  in  the  actual  text 
of  Categor>'  XV(e)(l).  The  language  of 
Category  XV(e)(l)  captures  only  those 
specific  components,  parts,  etc..  of  a 
satellite  or  military  GPS  receiver  which 
are  specifically  designed,  modified  or 
configured  to  provide  one  or  more  of  the 
characteristics  or  capabilities 
spe<:ifically  identified  in  Category  XV.    - 
All  other  components,  parts, 
accessories,  attachments  and  associated 
equipment  specifically  designed  for 
satellites  but  not  providing  such  a 
capability  or  characteristic  will 
henceforth  be  under  the  export  licensing 
jurisdiction  of  the  Department  of 
Commerce,  regardless  of  whether  the 
satellite  is  on  the  USML  or  the  CCL. 
However,  this  paragraph  regarding 
Category  XV  of  the  USML  must  not  be 
used  to  infer  movement  to  the  CCL  of 
equipment  controlled  under  other 
categories  of  the  USML.  For  example, 
military  telemetry  equipment  tontinues 
to  be  controlled  under  Category  XI  of 
the  USML,  even  though  a  specific 
export  transaction  of  such  equipment 
may  be  intended  for  end-use  in  a 
passive  remote  sensing  ground  station: 
in  this  situation,  the  ground  station 
would  also  be  controlled  under  the 
USML  because  of  the  inclusion  of  the 
military  telemetry  equipment  capture  in 
Category  XL 

In  addition  to  comments  received 
from  the  private  sector,  the  Department 
received  from  other  Federal  agencies 
several  detailed  technical  suggestions 
related  to  language  in  Category  XV(b). 
which  controls  remote  sensing  satellites. 
The  STWG  has  requested  and  was 
granted  additional  time  to  review  the 
technical  merits  of  those  proposals. 
However,  because  of  the  advantages  to 
industry  and  to  the  United  States 
Government  of  the  transfer  of  material 
from  the  USML  to  the  CCL  implicit  in 
the  language  of  the  December  28, 1992. 
proposed  rule,  the  Department  has 
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decided  to  enact  the  language  of  the 
December  28. 1992.  proposed  rule  as  a 
final  rule  and  publish  it  in  conjunction 
with  a  complementary  final  rule  by  the 
Department  of  Commerce.  The  STVVG 
anticipates  completing  its  review  of  the 
language  of  Category  XV(h)  on  remote 
sensing  satellites  approximately  120 
days  following  publication  of  this  final 
rule.  Any  further  changes  (if  any)  to  the 
language  in  the  USML  on  remote 
sensing  satellites  will  be  made  in  a 
follow-on  final  rule  at  that  time. 

List  of  Subjects  in  22  CFR  Part  121 

Arms  and  munitions.  Exports. 

Accordingly,  for  the  reasons  set  forth 
above,  title  22.  chapter  I,  subchapter  M 
(consisting  of  parts  120  through  130)  of 
the  Code  of  Federal  Regulations  is 
amended  to  read  as  set  forth  below: 

PART  121— THE  UNITED  STATES 
MUNITIONS  LIST 

1.  The  authority  citation  for  part  121 
continues  to  read  as  follows: 

Authority:  Sec.  38,  Arms  Export  Control 
Act.  90  Stat.  744  (22  U.S.C.  2778):  E.O. 
11958.  42  FR  4311;  22  U.S.C  2658. 

2.  In  §  121.1.  Category  XV  is  revised 
to  read  as  follows: 

§  121.1    General.  The  United  States 
Munitions  List 


Category  XV — Spacecraft  Systems  and 
Associated  Equipment 

•  (a)  Spacecraft  and  associaled 
hardware,  including  ground  support 
equipment,  specifically  designed  or 
modified  for  military  use. 

(b)  Remote  sensing  satellite  systems  as 
follows: 

•  (1)  All  Remote  sensing  satellites; 
(2)  Ground  control  stations  for  remote 

sensing  satellites  as  follows: 
(i)  Ground  control  stations  for 

telemetry,  tracking  and  control  of  such 

satellites;  or 
(ii)  Passive  ground  stations  for  remote 

sensing  satellites  having  any  of  the 

following  characteristics: 

(A)  Employing  any  of  the 
cryptographic  items  controlled  under 
Category  XIII  of  this  subchapter;  or 

(B)  Employing  any  uplink  command 
capability. 

Note  For  export  licensing  controls  over 
any  passive  ground  receive  only  stations  for 
remote  sensing  satellites  not  having  any  of 
the  alx)ve  parameters  nor  any  systems  or 
major  components  controlled  elsewhere 
under  this  sutxhapter.  see  the  Conunerce 
Control  List. 

(c)  Communications  satellites 
(excluding  ground  stations  and  their 
associated  equipment  and  technical  data 


not  enumerated  elsewhere  in  this 
§  121.1;  for  controls  on  such  ground 
stations,  see  the  Commerce  Control  List) 
with  any  of  the  following 
characteristics: 

(1)  Anti-jam  capability.  Antennas 
and/or  antenna  systems  with  ability  to 
respond  to  incoming  interference  by 
adaptively  reducing  antenna  gain  in  the 
direction  of  the  interference. 

(2)  Antennas: 

(i)  With  aperture  (overall  dimension 
of  the  radiating  portions  of  the  antenna) 
greater  than  30  feet ;  or 

(ii)  With  sidelobes  less  than  or  equal 
to  -35dB;or 

(iii)  Designed,  modified,  or  configured 
to  provide  coverage  area  on  the  surface 
of  the  earth  less  than  200  nm  in 
diameter,  where  "coverage  area"  is 
defined  as  that  area  on  the  surface  of  the 
earth  that  is  illuminated  by  the  main 
beam  width  of  the  antenna  (which  is  the 
angular  distance  between  half  power 
points  of  the  beam). 

(3)  Designed,  modified  or  configured 
for  intersatellite  data  relay  links  that  do 
not  involve  a  ground  relay  terminal 
("cross-links"). 

(4)  Spacebome  baseband  processing 
equipment  that  uses  any  technique 
other  than  frequency  translation  which 
can  be  changed  several  times  a  day  on 
a  channel  by  channel  basis  among 
previously  assigned  fixed  frequencies. 

(5)  Employing  any  of  the 
cryptographic  items  controlled  under 
Category  XIII  (b)  of  this  subchapter. 

(6)  Employing  radiation-hardened 
devices  controlled  elsewhere  in  this 

§  121.1  that  are  not  "embedded"  in  the 
satellite  in  such  a  way  as  to  deny 
physical  access.  (Here  "embedded" 
means  that  the  device  either  cannot 
feasibly  be  removed  from  the  satellite  or 
be  used  for  other  purposes.) 

(7)  Having  propulsion  systems  which 
permit  acceleration  of  the  satelHte  on- 
orbit  (i.e..  after  mission  orbit  injection) 
at  rates  greater  than  O.lg. 

(8)  Having  attitude  control  and 
determination  systems  designed  to 
provide  spacecraft  pointing 
determination  and  control  better  than 
0.02  degrees  per  axis. 

(9)  Having  orbit  transfer  engines 
("kick-motors")  which  remain 
permanently  with  the  spacecraft  and  are 
capable  of  being  restarted  after 
achievement  of  mission  orbit  and 
providing  acceleration  greater  than  Ig. 
(Orbit  transfer  engines  which  are  not 
designed,  built,  and  shipped  as  an 
integral  part  of  the  satellite  are 
controlled  under  Category  IV  of  this 

(d)  Global  Positioning  System  (GPS) 
receiving  equipment  specifically 
designed,  modified  or  configured  for 


military  use;  or  GPS  receiving 
equipment  with  any  of  the  following 
characteristics: 

(1)  Designed  for  encryption  or 
decryption  (e.g..  Y-Code)  of  GPS  precise 
positioning  service  (PPS)  signals; 

(2)  Designed  for  producing  navigation 
results  above  60.000  feet  altitude  and  at 
1,000  knots  velocity  or  greater; 

(3)  Specifically  designed  or  modified 
for  use  with  a  null  steering  antenna  or 
including  a  null  steering  antenna 
designed  to  reduce  or  avoid  jamming 
signals: 

(4)  Designed  or  modified  for  use  with 
unmanned  air  vehicle  systems  capable 
of  deUvering  at  least  a  500  kg  payload 
to  a  range  of  at  least  300  km. 

(Note:  GPS  receivers  designed  or  modified 
for  use  with  military  unmanned  air  vehicle 
systems  with  less  capability  are  considered  to 
tie  sfiecifically  designed,  modified  or 
configured  for  military  use  and  therefore 
covered  under  this  paragraph  (d)(4).) 

Any  GPS  equipment  not  meeting  this 
definition  is  subject  to  the  jurisdiction 
of  the  Department  of  Commerce  (DOC). 
Manufacturers  or  exporters  of 
equipment  under  DOC  jurisdiction  are 
advised  that  the  U.S.  Government  does 
not  assure  the  availability  of  the  GPS  P- 
Code  for  civil  navigation.  It  is  the  policy 
of  the  Department  of  Defense  (DOD)  that 
GPS  receivers  using  P-Code  without 
clarification  as  to  whether  or  not  those 
receivers  were  designed  or  modified  to 
use  Y-Code  will  be  presumed  to  be  Y- 
Code  capable  and  covered  imder  this 
paragraph.  The  DOD  policy  further 
requires  that  a  notice  be  attached  to  all 
P-Code  receivers  presented  for  export. 
The  notice  must  state  the  following: 
"ADVISORY  NOTICE:  This  receiver 
uses  the  GPS  P-Code  signal,  which  by 
U.S.  policy,  may  be  switched  off 
without  notice." 

(e)  Components,  parts,  accessories, 
attachments,  and  associated  equipment 
(including  ground  support  equipment) 
as  follows: 

(1)  Specifically  designed,  modified  or 
configured  for  the  articles  in  paragraphs 
(a)  through  (d)  of  this  category. 

(2)  Radiation  hardened 
microelectronic  circuits  that  are 
specifically  designed  or  rated  to  meet  or 
exceed  all  five  of  the  following 
characteristics: 

(Note:  For  export  controls  on  all  other 
radiation  hardened  microelectronic  circuits 
not  captured  lielow.  see  the  Commerce 
Control  List.) 

(i)  A  total  dose  of  5x105  Rads  (Si): 

(ii)  A  dose  rate  upset  of  5xlO«  Rads 
(Si)/Sec.; 

(iii)  A  neutron  dose  of  1x10"*  N/cm^; 

(iv)  A  single  event  upset  of  1x10-''  or 
less  error/bit/day;  and 
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(v)  Single  event  latch-up  free  and 
having  a  dose  rate  latch-up  of  SxlO" 
Rads(Si)/sec  or  greater. 

(0  Technical  data  (as  defined  in 
§  120.21)  and  defense  services  (as 
defined  in  §  120.8)  directly  related  to 
the  defense  articles  enumerated  in 
paragraphs  (a)  through  (f)  of  this 
category.  (See  §  125.4  for  exceptions.) 
Technical  data  directly  related  to  the 
manufacture  or  production  of  any 
defense  articles  enumerated  elsewhere 
in  this  category  that  are  designated  as 
Significant  Military  Equipment  (SME) 
shall  itself  be  designated  SME.  In 
addition,  detailed  design,  development, 
production  or  manufacturing  data  for  all 
spacecraft  systems  and  specifically 
designed  or  modified  components 
thereof,  regardless  of  which  U.S. 
Government  agency  has  jurisdiction  for 
export  of  the  spacecraft.  (See  §  125.4  for 
exceptions.)  This  restriction  does  not 
include  that  level  of  technical  data 
(including  marketing  data)  necessary 
and  reasonable  for  a  purchaser  to  have 
assurance  that  a  U.S.-built  item 
intended  to  operate  in  space  has  been 
designed,  manufactured  and  tested  in 
conformance  with  specified  contract 
requirements  (e.g.,  operational 
performance,  reliability,  lifetime, 
product  quality,  or  delivery 
expectations),  as  well  as  data  necessary 
to  evaluate  in-orbit  anomalies  and  to 
operate  and  maintain  associated  ground 
equipment. 
•        •        •        •        • 

Dated:  July  19, 1993. 

Lynn  E.  Davis, 

Under  Secretary  of  State  for  Irttemational 
Security  Affairs. 

(FR  Doc  93-21465  Filed  9-9-93;  8:45  am| 
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DEPARTMENT  OF  THE  TREASURY 

Internal  Revenue  Service 

26  CFR  Part  1 
rT.D.  8489] 
RIN  1545-AP53 

Combat  Zone  Compensation  of 
Members  of  the  Armed  Forces 

AGENCY:  Internal  Revenue  Service  (IRS), 
Treasury. 

ACTION:  Final  regulations. 

SUMMARY:  This  document  contains  final 
regulations  relating  to  whether 
compensation  received  for  active  service 
in  the  Armed  Forces  of  the  United 
States  in  a  combat  zone  is  excludable 
from  the  recipient's  gross  income.  These 
regulations  reflect  various  statutory 


changes  enacted  ;ince  the  publication  of 
prior  regulations  under  section  112. 
These  regulations  provide  guidance  to 
personnel  departments  of  the  Armed 
Forces  and  help  service  members 
determine  their  i  icome  tax  liability  for 
compensation  re<:eived  for  service  in  a 
combat  zone. 

EFFECTIVE  DATE:  These  regulations  are 
effective  January  16, 1991. 
FOR  FURTHER  INFCAMATION  CONTACT: 
Robert  B.  Goettlich  at  (202)  622-6040 
(not  a  toU-fi-ee  number). 

SUPPLEMENTARY  INFORMATION: 
Background 

On  March  11. 1991,  the  Internal 
Revenue  Service  published  in  the 
Federal  Register  (56  FR  10211) 
proposed  amendments  to  the  Income 
Tax  Regulations  1 26  CFR  part  1)  under 
section  112  of  the  Internal  Revenue 
Code  of  1986  (Code),  which  provides  an 
exclusion  from  gross  income  for 
compensation  paid  to  members  of  the 
Armed  Forces  of  the  United  States  for 
service  in  a  combat  zone  (combat  zone 
compensation  exclusion).  The 
amendments  were  proposed  to  reflect 
the  statutory  changes  made  by  sections 
2(a)  and  6(b)  of  Public  Law  93-597,  88 
Stat.  1950,  and  section  3(b)  of  Public 
Law  94-569.  90  Stat.  2699  (both 
amending  sections  112  and  2201  of  the 
Code),  and  section  905  of  Public  Law 
98-94.  97  Stat.  614.  636  (amending  37 
U.S.C.  310).  Many  of  those  changes 
expanded  the  combat  zone 
compensation  exclusion  by  eliminating 
certain  limits  on  its  availability.  In 
addition  to  those  changes,  amendments 
were  proposed  to  make  the  regulations 
clearer  and  better  organized. 

Written  comments  were  received  from 
the  public  on  the  proposed  regulations, 
but  no  public  bearing  was  requested  or 
held.  After  consideration  of  all  of  the 
written  comments  received,  the 
proposed  regulations  under  section  112 
are  adopted  as  modified  by  this 
Treasury  decision. 

Explanation  of  Provisions 

Section  112  of  the  Code  excludes  from 
gross  income  certain  compensation 
received  by  members  of  the  Armed 
Forces  of  the  United  States  for  active 
duty  in  a  "combat  zone."  This  exclusion 
applies  to  compensation  received  for  the 
period  of  active  service  in  the  combat 
zone.  It  also  applies  to  compensation 
received  for  the  period  in  which  the 
service  member  is  hospitalized  as  a 
result  of  wounds,  disease,  or  injury 
incurred  while  serving  in  the  combat 
zone. 

An  area  in  which  the  Armed  Forces 
of  the  United  Statos  are  engaging  or 


have  engaged  in  combat  is  a  "combat 
zone"  for  purposes  of  section  112  only 
if  the  President  of  the  United  States 
designates  the  area  as  a  combat  zone  by 
Executive  Order.  Under  §  1.112-l(e)  of 
these  regulations,  members  of  the 
Armed  Forces  who  perform  military 
service  in  an  area  outside  a  combat  zone 
specified  by  Executive  Order  are  also 
deemed  to  serve  in  the  combat  zone  for 
purposes  of  the  exclusion  under  section 
112  if  their  service  is  in  direct  support 
of  the  military  operations  in  the  combat 
zone  and  qualifies  them  for  special  pay 
authorized  under  section  310  of  title  37 
of  the  United  States  Code  (37  U.S.C. 
310). 

Before  October  1. 1983,  special  pay 
under  37  U.S.C.  31Q  was  referred  to  as 
"hostile  fire  pay"  because  it  could  be 
authorized  only  if  service  members  were 
subject  to  hostile  fire  or  explosion  of 
hostile  mines.  Effective  October  1, 1983, 
37  U.S.C.  310  was  amended  to  add  37 
U.S.C.  310(a)(4).  which  provides  that 
special  pay  can  also  be  authorized  for 
certain  service  members  who  are  on 
duty  in  a  foreign  area  in  which  they  are 
subject  to  the  threat  of  physical  harm  or 
imminent  danger  on  the  basis  of  civil 
insurrection,  civil  war.  terrorism,  or 
wartime  conditions.  The  Department  of 
Defense  refers  to  special  pay  under  37 
U.S.C.  310  (whether  due  to  either 
hostile  fire  or  imminent  danger)  as 
special  pay  for  duty  subject  to  hostile 
fire  or  imminent  danger. 

These  regulations  reflect  the 
amendment  of  37  U.S.C.  310  providing 
for  imminent  danger  pay.  Paragraphs  (e) 
and  (0  of  §  1.112-1  of  these  regulations 
(formerly  paragraphs  (j)  and  (k)  of 
§  1.112-1)  clarify  that  special  pay 
received  under  the  imminent  danger 
provision  of  37  U.S.C.  310(a)(4)  is 
treated  in  the  same  manner  for  purposes 
of  section  112  as  special  pay  received 
under  the  hostile  fire  provisions  of  37 
U.S.C.  310(a)  (1)  through  (3).  As  a  result, 
members  of  the  Armed  Forces  who 
perform  military  service  outside  a 
combat  zone  are  nevertheless  deemed  to 
serve  in  the  combat  zone  during  the 
period  in  which  they  perform  service 
qualifying  them  for  pay  under  any 
provision  of  37  U.S.C.  310,  including 
the  imminent  danger  provision  of  37 
U.S.C.  310(a)(4),  if  the  service  is  in 
direct  support  of  military  operations  in 
the  combat  zone.  These  regulations 
provide  an  example  illustrating  this 
provision. 

Prior  to  July  1, 1973.  the  combat  zone 
compensation  exclusion  only  appUed  to 
compensation  received  for  service  in  a 
combat  zone  "during  an  induction 
period"  (generally,  any  period  during 
which  individuals  could  be  inducted 
into  the  Armed  Forces  for  training  and 
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service).  Thisi  limilation  was  removed 
from  section  112  by  section  2(.i)  of 
Public  Law  93-597.  These  reguialions 
reflect  the  elimination  of  the  phrase 
"during  an  induction  period" 
lhroii>;hotJt§  1.112-1. 

Summary  of  Si^ficanl  Modifications 

hi  general  these  firial  regulations 
retain  the  structure  of  the  proposed 
regulations.  However,  the  final 
regulations  reflet:!  certain  modifications 
to  Ihe  proposed  regulations  in  response 
to  comments  received  from  the  public. 

Some  romroenfators  suggested  that 
Ihe  regulations  provide  examples  of 
specific  types  of  compensation  thai 
might  be  exchided  under  section  112. 
Consistent  v%ifh  positions  announced  in 
Revenue  Rulmg  71-343.  1971-2  C.B.  92. 
and  Revenue  Ruling  73-1117,  197.1-1 
C.B.  51.  new  §  1.112-l(b)(5)  provides 
xix  examples  of  combat  zone 
compensation,  ilhistratirgfhat 
compensation  other  than  military  basic 
pay  can  be  eligible  for  the  ex«  lusion. 
The  examples  also  illu.strate  the 
principle  that  the  time  and  place  of 
entif  leiment  to  compensation,  not  the 
time  and  place  of  payment  of  the 
tx>mpensat»on.  determine  whether  the 
compensation  can  be  excluded  from 
income  under  section  112.  A  statement 
of  that  principle  and  of  the  meaning  of 
the  term  "entitlement"  were  also  added 
to§1.112-l(bM4). 

One  commentator  suggested  that 
Examples  1  and  2  in  §  1.112-l(e)(2) 
clarify  that  the  combat  zone 
compensation  exclusion  is  available  for 
the  month  of  May  (a  month  during 
which  the  member  in  the  examples 
actually  served  in  the  combat  zone)  as 
well  as  for  |une  (a  month  in  which  the 
member  served  outside  the  combat  zone 
but  satisfied  the  conditioiw  for  deemed 
combat  zone  service).  The  examples 
have  been  so  clarified. 

One  commentator  suggested  that  the 
regulations  could  be  interpreted  to 
allow  a  member  who  remained  a 
prisoner  of  war  for  three  years  afier  the 
termination  of  combatant  activities  in 
the  combat  zone  and  who  was 
hospitalized  upon  release  to  exclude 
military  compensation  received  for  two 
years  of  hospitalization  following 
release.  The  commentator  requested  that 
an  example  be  added  reflecting  that 
interpretation.  Section  112  expressly 
limits  the  combat  zone  compensation 
exclusion  for  hospitalization  to  the  two- 
year  period  following  termination  of 
combatant  activities  in  the  zone.  No 
exception  to  this  limit  is  provided  for 
hospitalization  of  former  prisoners  of 
war.  Accordingly,  the  Enal  regulations 
do  not  adopt  the  commentator's 


interpretation  or  provide  an  example 
supporting  that  interpretation. 

Finally.  §  1.112-l(aK4)  was  included 
in  the  proposed  regulations  to  clarify 
that  the  exclusion  under  se«;tion  112 
applies  only  to  combat  zone 
compensation  received  from  the  Armed 
Forces  of  the  United  States,  except  as 
provided  in  section  112(d)(2)  (which 
extends  the  exclusion  to  compensation 
of  civilian  employees  of  the  Federal 
Government  who  are  in  missing  status 
as  a  result  of  the  Vietnam  confliti). 
Payments  by  other  employers  (whether 
private  enterprises  or  governmental 
entities)  cannot  be  excluded  from 
income  uixier  section  112.  The  final 
regulations  retain  this  provision  but, 
consistent  with  Revenue  Ruling  69-353. 
19b9-l  CB.  49.  include  a  limited 
exception  for  combat  zone 
compensation  paid  by  an  agency  or 
instrumentality  of  the  United  States  or 
by  an  international  organization  to 
active  duty  military  personnel  who  are 
assigned  to  the  agency  or 
instrumentality  or  organization  on 
official  detail. 

Special  Analyses 

It  has  been  determined  thai  these 
rules  are  not  major  rules  as  defined  in 
Executive  Order  12291.  Therefore,  a 
Regulatory  Impact  Analysis  is  not 
required.  It  has  also  been  determined 
that  section  553(b)  of  the  Administrative 
Procedure  Act  (5  US.C  chapter  5)  and 
the  Regulatory  Flexibility  Aci  (5  US.C 
chapter  6)  do  not  apply  to  these 
regulations,  and.  therefore,  a  Regulatory 
Flexibility  Analysis  is  not  required. 
Pursuant  to  section  7805(f)  of  the 
Internal  Revenue  Code,  the  notice  of 
proposed  rulemaking  for  the  regulations 
was  submitted  to  the  Chief  Counsel  for 
Advocacy  of  the  Small  Business 
Administration  for  comment  on  its 
impact  on  small  business. 

Drafttng  lalbnnatiiMi 

The  principal  author  of  these 
regulations  is  Robert  B.  Goetf  Itch  of  the 
Office  of  the  Associate  Chief  Counsel 
(Employee  Benefits  and  Exempt 
Organizations).  Internal  Revenue 
Service.  However,  personnel  from  other 
offices  of  the  Service  and  Treasury 
Department  participated  in  their 
development. 

List  oTSobiects  in  28  CFR  Part  1 

Income  taxes.  Reporting  and 
recordkeeping  requirements. 

Adoptrao  of  Amendments  to  the 
Regulations 

Accordingly.  26  CFR  part  1  is 
amended  as  folloMrs: 


PART  1.— INCOME  TAXES 

Paragraph  1.  The  authority  citation 
for  part  1  continues  to  read  in  part  as 

follows: 

Anth«»rity:26t!.S.C7805»  *   *. 

Par.  2.  Se<:tion  1.112-1  is  revised  to 
read  as  follows: 

§  1.112-1    Combat  ion«  compensation  of 
meml>ers  of  the  Armod  Forces. 

(a)  Combat  zone  compemotion 
fxciusion — (1)  Amount  exchtded.  In 
addition  to  the  exemptions  and  credits 
othenvise  applicable,  section  112 
excludes  from  gross  income  the 
following  compensation  of  members  of 
the  .^rmed  Forces: 

(i)  Enlisted  personnel.  Compensation 
received  for  active  servic*  as  a  member 
below  the  grade  of  commissioned  officer 
in  the  Armed  Forces  of  the  United 
Stales  Tor  any  month  during  any  part  of 
which  the  member  served  in  a  combat 
zone  or  was  hospitalized  at  any  place  as 
a  result  of  wounds,  disease,  or  injury 
incurred  while  serving  in  the  combat 
zone. 

(ii)  Commissioned  officers. 
Compensation  not  exceeding  the 
monthly  dollar  limit  received  for  active 
service  as  a  commissioned  officer  in  the 
Armed  Fort:es  of  the  United  Stales  for 
any  month  during  any  part  of  which  the 
officer  served  in  a  combat  zone  or  was 
hospitalized  at  any  place  as  a  result  of 
wounds,  disease,  or  injury  incurred 
while  serving  in  the  combat  zone.  The 
monthly  dollar  limit  is  the  monthly 
amount  excludable  from  the  officer's 
income  under  section  112(b)  as 
amended.  Beginning  in  1966,  the 
monthly  dollar  limit  for  periods  of 
active  service  after  1965  became  $500. 
As  of  September  10. 1993.  the  monthly 
dollar  limit  continues  to  be  $500. 

(2)  Time  limits  on  exclusion  during 
hospitaJizatioa.  Compensation  received 
for  service  for  any  month  of 
hospitalization  that  begins  more  than  2 
years  after  the  date  specified  by  the 
President  in  an  Executive  Order  as  the 
date  of  the  termination  of  combatant 
activities  in  the  combat  zone  cannot  be 
excluded  under  section  112. 
Furthermore,  compensation  received 
white  hospitalized  after  January  1978 
for  wounds,  disease,  or  injury  incurred 
in  the  Vietnam  combat  zone  designated 
by  Executive  Order  11216  cannot  be 
excluded  under  section  112. 

(3)  Special  terms.  A  commissioned 
warrant  officer  is  not  a  commissioned 
officer  under  section  112(b)  and  is 
entitled  to  tlie  exclusion  allowed  to 
enlisted  personnel  under  section  112|a). 
Compensation,  for  the  purpose  of 
section  112,  does  not  include  pensions 
and  retirement  pay.  Armed  Forces  of  the 
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United  States  is  defined  (and  members 
of  the  Armed  Forces  are  described)  in 
section  7701(a)(15). 

(4)  Military  compensation  only.  Only 
compensation  paid  by  the  Armed  Forces 
of  the  United  States  to  members  of  the 
Armed  Forces  can  be  excluded  under 
section  112.  except  for  compensation 
paid  by  an  agency  or  instrumentality  of 
the  United  States  or  by  an  international 
organization  to  a  member  of  the  Armed 
Forces  whose  military  active  duty  status 
continues  during  the  member's 
assignment  to  the  agency  or 
instrumentality  or  organization  on 
official  detail.  Compensation  paid  by 
other  employers  (whether  private 
enterprises  or  governmental  entities)  to 
members  of  the  Armed  Forces  cannot  be 
excluded  under  section  112  even  if  the 
payment  is  made  to  supplement  the 
member's  military  compensation  or  is 
labeled  by  the  employer  as 
compensation  for  active  service  in  the 
Armed  Forces  of  the  United  States. 
Compensation  paid  to  civilian 
employees  of  the  federal  government, 
including  civilian  employees  of  the 
Armed  Forces,  cannot  be  excluded 
under  section  112.  except  as  provided  in 
section  112(d)(2)  (which  extends  the 
exclusion  to  compensation  of  civilian 
employees  of  the  federal  government  in 
missing  status  due  to  the  Vietnam 
conflict). 

(b)  Service  in  combat  zone— (1)  Active 
service.  The  exclusion  under  section 
112  applies  only  if  active  service  is 
performed  in  a  combat  zone.  A  member 
of  the  Armed  Forces  is  in  active  service 
if  the  member  is  actually  serving  in  the 
Armed  Forces  of  the  United  States. 
Periods  during  which  a  member  of  the 
Armed  Forces  is  absent  from  duty  on 
account  of  sickness,  wounds,  leave, 
internment  by  the  enemy,  or  other 
lawful  cause  are  p>eriods  of  active 
service.  A  member  of  the  Armed  Forces 
in  active  service  in  a  combat  zone  who 
becomes  a  prisoner  of  war  or  missing  in 
action  in  the  combat  zone  is  deemed,  for 
the  purpose  of  section  112.  to  continue 
in  active  service  in  the  combat  zone  for 
the  period  for  which  the  member  is 
treated  as  a  prisoner  of  war  or  as 
missing  in  action  for  military  pay 
purposes. 

(2)  Combat  zone  status.  Except  as 
provided  in  paragraphs  (e)  and  (f)  of  this 
section,  service  is  performed  in  a 
combat  zone  only  if  it  is  performed  in 
an  area  which  the  President  of  the 
United  States  has  designated  by 
Executive  Order,  for  the  purpose  of 
section  112.  as  an  area  in  which  Armed 
Forces  of  the  United  States  are  or  have 
been  engaged  in  combat,  and  only  if  it 
is  performed  on  or  after  the  date 
designated  by  the  President  by 


Executive  Order  as  the  date  of  the 
commencing  of  combatant  activities  in 
that  zone  and  on  or  before  the  date 
designated  by  ihe  President  by 
Executive  Order  as  the  date  of  the 
termination  of  combatan;  activities  in 
that  zone. 

(3)  Partial  month  service.  If  a  member 
of  the  Armed  F  orces  serves  in  a  comhat 
zone  for  any  part  of  a  month,  the 
member  is  entitled  to  the  exclusion  for 
that  month  to  the  same  extent  as  if  the 
member  has  served  in  that  zone  for  the 
entire  month.  If  a  member  of  the  Armed 
Forces  is  hospitalized  for  a  part  of  a 
month  as  a  result  of  wounds,  disease,  or 
injury  incurrec  while  serving  in  that 
zone,  the  member  is  entitled  to  the 
exclusion  for  the  entire  month. 

(4)  Payment  time  and  place.  The  time 
and  place  of  payment  are  irrelevant  in 
considering  whether  compensation  is 
excludable  under  section  112;  rather, 
the  time  and  place  of  the  entitlement  to 
compensation  determine  whether  the 
compensation  is  excludable  under 
section  112.  Thus,  compensation  can  be 
excluded  under  section  112  whether  or 
not  it  is  received  outside  a  combat  zone, 
or  while  the  recipient  is  hospitalized,  or 
in  a  year  different  from  that  in  which 
the  service  was  rendered  for  which  the 
compensation  is  paid,  provided  that  the 
member's  entitlement  to  the 
compensation  fully  accrued  in  a  month 
during  which  the  member  served  in  the 
combat  zone  or  was  hospitalized  as  a 
result  of  wourds,  disease,  or  injury 
incurred  whilrj  serving  in  the  combat 
zone.  For  this  purpose,  entitlement  to 
compensation  fully  accrues  upon  the 
completion  of  all  actions  required  of  the 
member  to  receive  the  compensation. 
Compensation  received  by  a  member  of 
the  Armed  Forces  for  services  rendered 
while  in  activo  service  can  be  excluded 
under  section  112  even  though  payment 
is  received  subsequent  to  discharge  or 
release  from  at^tive  service. 
Compensation  credited  to  a  deceased 
member's  accc  unt  for  a  period 
subsequent  to  the  established  date  of  the 
member's  death  and  received  by  the 
member's  estae  can  be  excluded  from 
the  gross  income  of  the  estate  under 
section  lf2  to  the  same  extent  that  it 
would  have  been  excluded  from  the 
gross  income  of  the  member  had  the 
member  lived  and  received  the 
compensation 

(5)  Examples  of  combat  zone 
compensation  The  rules  of  this  section 
are  illustrated  by  the  following 
examples: 

Example  1.  On  January  5.  outside  of  a 
coml)at  zone,  an  enlisted  member  received 
basic  pay  for  active  duty  services  performed 
from  the  preceding  December  1  through 
December  31.  On  December  4  (and  no  other 


date),  the  member  performed  services  within 
a  combat  zone.  The  member  may  exclude 
from  income  the  entire  payment  received  on 
January  5.  although  the  member  served  in  the 
combat  zone  only  one  day  during  Decpml)er, 
received  the  payment  outside  of  the  combat 
zone,  and  refjcived  the  payment  in  a  year 
other  than  the  year  in  which  the  combat  zone 
services  were  performed. 

Example  2.  From  March  thrf)ugh 
December,  an  enlisted  member  bfxame 
entitled  to  25  days  of  annual  leave  while 
serving  in  a  combat  zone.  The  member  used 
all  25  days  of  leave  in  the  following  year.  The 
member  mav  exclude  from  income  the 
compensation  received  for  those  25  days, 
even  if  the  member  performs  no  services  in 
the  combat  zone  in  the  year  the 
compensation  is  received. 

Example  3.  From  March  through 
December,  a  commissioned  officer  became 
entitled  to  25  days  of  annual  leave  while 
serving  in  a  combat  zone.  During  that  period 
the  officer  also  received  basic  pay  of  SI. 000 
per  month  from  which  the  officer  excluded 
from  income  S500  per  month  (exhausting  the 
monthly  dollar  limit  under  section  112  for 
that  period).  The  officer  used  all  25  days  of 
leave  in  the  following  year.  The  officer  may 
not  exclude  from  income  any  compensation 
received  in  the  following  year  related  to 
those  25  days  of  leave,  since  the  officer  had 
already  excluded  from  income  the  maximum 
amount  of  combat  zone  compensation  for  the 
period  in  which  the  leave  was  earned. 

Example  4.  In  November,  while  ser\ing  in 
a  comttat  zone,  an  enlisted  member 
competing  for  a  cash  award  submitted  an 
employee  suggestion.  After  November,  the 
member  neither  served  in  a  combat  zone  nor 
was  hospitalized  for  wounds  incurred  in  the 
combat  zone.  In  )une  of  the  following  year, 
the  member's  suggestion  was  selected  as  the 
winner  of  the  competition  and  the  award  was 
paid.  The  award  can  be  excluded  from 
income  as  combat  zone  compensation 
although  granted  and  received  outside  of  the 
combat  zone,  since  the  member  completed 
the  necessary  action  to  win  the  award 
(submission  of  the  suggestion)  in  a  month 
during  which  the  member  served  in  the 
combat  zone. 

Example  5.  In  July,  while  ser\  ing  in  a 
combat  zone,  an  enlisted  member  voluntarily 
reenlisted.  After  July,  the  member  neither 
served  in  a  combat  zone  nor  was  hospitalized 
for  wounds  incurred  in  the  combat  zone.  In 
February  of  the  following  year,  the  member 
received  a  bonus  as  a  result  of  the  July 
reenlistment.  The  reenlistment  bonus  can  be 
excluded  bom  income  as  combat  zone 
compensation  although  received  outside  of 
the  combat  zone,  since  the  member 
completed  the  necessary  action  for 
entitlement  to  the  reenlistment  bonus  in  a 
month  during  which  the  member  served  in 
the  combat  zone. 

Example  6.  In  July,  while  ser\'ing  outside 
a  comt)at  zone,  an  enlisted  member 
voluntarily  reenlisted.  In  February  of  the 
following  year,  the  member,  while 
performing  services  in  a  combat  zone, 
received  a  bonus  as  a  result  of  the  July 
reenlistment.  The  reenlistment  bonus  cannot 
be  excluded  firom  income  as  combat  zone 
compensation  although  received  while 
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serving  in  the  combat  zon*  since  the  member 
Gonpietod  the  necessary  action  for 
entitlea:est  to  the  reeniistiBent  bonus  in  » 
month  during  which  the  member  had  neither 
served  in  the  cooibat  zone  nor  was 
bospitalind  for  wounds  incurred  whiie 
serving  in  a  gmiiImI  zone. 

tc)  Hospitalization — (1)  Presuniptton 
of  combat  zone  infury.  If  an  individual 
is  hospitalized  tor  wound,  disease,  or 
injury  while  serving  in  a  combal  zone, 
the  wound,  disease,  or  injitry  will  be 
presumed  to  have  been  inciurred  while 
serving  in  a  combat  zone,  unless  the 
contrary  clearly  appears.  In  certain 
cases,  however,  a  wound,  disease,  or 
injury  may  have  been  incurred  while 
serving  in  a  combat  zone  even  thouy^h 
the  individual  was  not  hospitalized  for 
it  while  so  serving.  In  exceptional  cases, 
a  wound,  disease,  or  injury  will  not 
have  been  incurred  while  serving  in  a 
combat  zone  even  though  the  individual 
was  hospitalized  for  it  while  so  serving, 

12)  Length  of  hospitoiization.  An 
individual  is  hospitalized  only  until  the 
date  the  individual  is  discharged  from 
the  hospital. 

(3)  Examples  of  combat  zone  injury. 
The  rules  of  this  paragraph  (c)  are 
illustrated  by  the  following  examples: 

Exampie  1.  An  individual  is  hospitalized 
for  a  disease  io  the  combat  zone  where  the 
individual  has  been  swrvin^  for  three  weeks. 
The  iDcubRtioD  period  of  the  disease  is  two 
to  iour  weeks.  The  disease  is  incurred  while 
serving  in  the  combat  zone. 

Example  2.  The  facts  are  the  same  as  in 
Example  1  except  that  the  incubatioo  period 
of  the  disease  is  one  year.  The  disease  is  not 
incurred  white  serving  in  the  combat  zone. 

Exaatpie  3.  A  member,  of  the  Air  Force, 
stationed  outside  the  com)>at  zone,  is  shot 
whiie  participating;  in  aerial  combat  over  the 
combat  zone,  but  is  not  hospitalized  until 
returning  to  the  home  base.  Th*  injury  is 
incurred  while  serving  in  a  combat  zone. 

Example  4  An  individual  is  hospitalized 
for  a  disease  three  weeks  after  having 
departed  from  a  combat  zone.  The  incubation 
period  of  the  disease  is  two  to  four  weeks. 
The  disease  is  incurred  while  serving  in  a 
romhat  zooe. 

(d)  Married  members.  The  exclusion 
under  section  112  applies  without 
regard  to  the  marital  status  of  the 
recipient  of  the  compensation.  If  both 
spouses  meet  the  requirements  of  the 
statute,  then  each  spouse  is  entitled  to 
the  benefit  of  an  exclusion,  fn  the  case 
of  a  husband  and  wife  domiciled  in  a 
State  recognized  for  Federal  income  tax 
purposes  as  a  community  property 
State,  any  exclusion  from  grass  income 
under  section  112  operates  before 
apponionment  of  the  gross  inc-ome  of 
the  spouses  under  community  property 
law.  For  example,  a  husband  and  wife 
are  domiciled  in  a  community  property 
State  and  the  member  spouse  is  entitled. 


as  a  commissioned  officer,  to  the  benefit 
of  the  exclusion  under  section  112(b)  of 
$500  for  each  month.  The  member 
receives  S7JSt99  as  compensation  for 
active  service  for  3  months  in  a  combat 
zone.  Of  that  amount,  $1,500  is 
excluded  from  gross  income  under 
section  112(b)  and  $6,399  is  taken  into 
account  in  determining  the  gross 
income  of  both  spouses. 

(e)  Service  in  area  outside  combat 
zone — (1)  Combat  zone  trectmenL  For 
purposes  of  section  1 12,  a  member  of 
the  Armed  Forces  who  performs 
military  service  in  an  area  outside  the 
area  designated  by  Executive  Order  as  a 
combat  zone  is  deemed  to  serve  in  that 
combat  zone  while  the  member's  service 
is  in  direct  support  of  military 
operations  in  th.it  zone  and  qualifies  the 
member  for  the  special  pay  for  duty 
subfect  to  hostile  fire  or  imminent 
danger  authorized  tmder  section  310  of 
title  37  of  the  United  States  Code,  as 
amended  137  U.S.C  310)  (hostile  fire/ 
imminent  danger  pay). 

(2)  Examphs  of  combat  zone 
treatment.  The  examples  in  this 
paragraph  (e)(2)  are  based  on  the 
following  circumstances.  Certain  areas, 
airspace,  and  adjacent  waters  are 
designated  as  a  combat  zone  for 
purposes  of  sectioo  112  as  of  May  1. 
Some  members  of  the  Armed  Forces  are 
stationed  in  the  combat  zone;  others  are 
stationed  in  two  foreign  countries 
outside  the  combat  zone,  named  Nearby 
Country  and  Destination  Country. 

Example  I.  B  is  a  member  of  an  Armed 
Forces  ground  unit  stationed  in  the  combat 
zone.  Chi  May  31.  B's  unit  cros.ses  into 
Nearby  Country.  B  perfbnns  military  service 
in  Nearby  Country  in  direct  support  of  the 
military  opentfions  in  the  rombat  zone  from 
)uDe  1  through  )une  8  that  qualifies  B  for 
hostile  fure/imininent  danger  pny  B  does  not 
return  to  the  combat  zone  durmjj;  hine.  B  is 
deemed  to  serve  in  tlie  combat  zone  frona 
)une  1  through  )une  8.  Accordingly.  B  is 
entitled  to  the  exclusion  under  section  112 
for  hine.  Of  course.  B  is  also  entided  to  the 
exclusion  for  any  month  (May,  in  this 
example)  in  which  B  actually  served  in  the 
combat  zone. 

Example  2.  B  is  a  mi:mbeT  of  an  Armed 
Forces  ground  unit  stationed  in  the  combat 
zone.  On  May  31,  B's  unit  crosses  Into 
Nearby  Country.  On  )une  1,  B  is  wounded 
while  periarming  military  service  in  Nearby 
Country'  in  direct  support  of  the  military 
operations  in  the  comlSat  zone  that  qualifies 
B  for  hostile  fire/imminent  danger  pay.  On 
)une  2,  B  is  transferred  for  treatment  to  a 
hospital  in  the  United  States.  B  is 
hospitalized  from  June  through  October  for 
those  wounds.  B  is  deemed  to  have  incurred 
the  wounds  while  serving  in  the  combat  zone 
on  huie  1.  Accordingly.  B  is  entitled  to  the 
exclusion  under  section  112  for  )une  through 
October.  Of  course.  B  is  also  entitled  to  the 
exclusioa  for  any  month  (May.  in  this 


example)  in  which  B  actually  served  in  the 
combat  zone. 

Emtrnph  J.  B  is  stetionerf  m  Neartiy 
Country  for  the  entire  month  of  hine  as  a 
member  of  a  ground  aww  servicing  combat 
aircrsfl  openting  in  the  combat  zone.  B's 
service  in  Neartry  Country  during  Iuik'  does 
not  qualify  B  for  hostile  &re/imnuc-ent  dange.r 
pay.  Accordingly.  B  is  not  deemed  to  serve 
in  the  combat  zone  during  Ume  and  is  not 
entitled  to  the  exclusion  under  section  112 
for  that  month. 

Example  4.  B  is  assigned  to  an  air  unit 
stationed  in  Neartiy  Country  for  the  entire 
month  of  hine.  In  )une,  members  of  air  units 
of  the  Armed  Forces  stationed  rn  Nearby 
Country  fly  comtiat  and  supply  miss)4)ns  into 
and  over  bestinaiton  Country  in  direct 
support  of  military  operaboos  in  the  combtf 
zone  B  flies  combat  missioaa  over 
Destination  Couutry  from  Neartiy  Country 
from  iune  1  through  June  8.  B's  service 
quahfies  B  for  hostile  fire/imminent  danger 
pay.  Accordingly.  B  is  deemed  to  serve  in  the 
combet  zone  during  fune  and  is  entitled  to 
the  exclusion  under  section  112.  The  result 
would  be  the  same  if  B  were  to  fly  supply 
missions  into  Destination  Couotry  from 
Nearby  Q^untry  in  direct  support  of 
operations  in  the  combat  zone  qualifying  B 
for  hostile  fire/imminent  danger  pay. 
Example  S.  Assigned  to  an  air  unit 
stationed  in  Nearby  Country,  B  «*«£  killed  in 
June  when  B's  plane  crashed  on  returning  to 
the  airtiase  in  Nearby  Country.  B  was 
performing  military  service  in  direct  support 
of  the  military  operations  in  the  combet  zone 
at  the  time  of  B's  death.  B's  service  also 
qualified  B  for  hostile  fire/imminent  danger 
pay.  B  is  deemed  to  have  die«l  while  serving 
in  the  combet  zone  or  to  have  died  as  a  resuh 
of  wounds,  disease,  or  iniury  incurred  while 
serving  in  the  combat  zone  for  purposes  of 
sectioo  692(a)  and  section  692(b)  (providiag 
relief  from  certain  income  taxes  for  members 
of  the  Armed  Forces  dying  in  a  combat  zone 
or  as  a  result  of  wounds,  disease,  or  injury 
Incutred  while  serving  in  a  combat  zone)  and 
section  2201  {pro\'iding  relief  from  certain 
estate  taxes  for  members  of  the  Armed  Forces 
dying  in  a  combat  zone  or  by  reason  of 
combat-zone-incurred  wownds).  The  result 
would  be  the  same  if  B's  mission  had  been 
a  supply  mission  instead  of  a  combat 
mission. 

Example  C  In  )une.  B  was  killed  M  a  result 
of  an  off-duty  automobile  accident  while 
leaving  the  airbase  in  Nearby  Country  shortly 
after  returning  from  a  mis<;»on  over 
Destination  Country.  At  the  time  of  B's  death, 
B  was  not  performing  miKtary  duty 
qualifying  B  for  hostile  firj/imminent  danger 
pay.  B  is  not  deemed  to  hive  died  while 
serving  in  the  combat  zone  or  to  have  died 
■B  the  fesuk  of  wounds,  disease,  or  injury 
incurred  while  serving  in  the  combat  zone. 
Acconlingly,  B  does  not  quahfy  for  the 
benefits  of  section  692ia),  section  6a2(b),  or 
section  2201. 

Example  7.  B  performs  military  service  in 
Nearby  Country  from  )une  1  through  )une  8 
in  direct  support  of  the  military  operations  ia 
the  combat  zone.  Nearby  Country  is 
designated  as  an  area  in  which  members  of 
the  Armed  Forces  qualify  for  hostile  fire/ 
imminent  danf$er  pay  due  to  imminent 
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danger,  even  though  members  in  Nearby 
Country  are  not  subied  to  hostile  fire.  B  is 
deemed  to  serve  in  the  combat  zone  firom 
June  1  through  )une  8-  Accordingly,  B  is 
entitled  to  the  exchisioa  under  section  112 
for  hine. 

(0  Nonqualifying  presence  in  combat 
zone — (1)  InapplicabHity  of  exclusion. 
The  following  members  of  the  Armed 
Forces  are  not  deemed  to  serve  in  a 
combat  zone  within  the  meaning  of 
section  112(a)(1)  or  section  112(b)(1)  or 
to  be  hospitalized  as  a  result  of  wounds, 
disease,  or  injury  incurred  while  serving 
in  a  combat  zone  within  the  meaning  of 
section  112(a)(2)  or  section  112(b)(2)— 

(i)  Members  present  in  a  combat  zone 
while  on  leave  from  a  duty  station 
located  outside  a  combat  zone; 

(ii)  Members  who  pass  over  or 
through  a  combat  zone  during  the 
course  of  a  trip  between  two  points  both 
of  which  lie  outside  a  combat  zone;  or 

(iii)  Members  prt?sent  in  a  combat 
zone  solely  for  their  own  personal 
convenience. 

(2)  Exceptions  for  temporary  duty  or 
special  pay.  Paragraph  (f)(1)  of  this 
section  does  not  apply  to  members  of 
the  Armed  Forces  who — 

(i)  Are  assigned  on  official  temporary 
duty  to  a  combat  zone  (including  ofRcial 
temporary  duty  to  the  airspace  of  a 
combat  zone);  or 

(ii)  Qualify  for  hostile  fire/imminent 
danger  pay. 

[i)  Examples  (^  nonqualifying 
presence  and  its  exceptions.  The 
examples  in  this  paragraph  (f)(3)  are 
based  on  the  following  circumstances: 
Certain  areas,  airspace,  and  adjacent 
waters  are  designated  as  a  cooa^t  zone 
for  purposes  of  section  112  as  of  May  1. 
Some  members  of  the  Armed  Forces  are 
stationed  in  the  combat  zone;  others  are 
stationed  in  two  foreign  countries 
outside  the  combat  zone,  named  Nearby 
Country  and  Destination  Country. 

ExampJe  I.  B  is  a  member  of  the  Armed 
Forces  assigned  to  a  unit  statioQed  in  f4eafhy 
Country.  On  June  1.  B  voluntarily  visits  a  city 
within  the  combat  zone  while  on  leave.  B  is 
not  deemed  to  serve  in  a  combat  zone  since 
B  is  present  in  a  combat  zone  while  on  leave 
from  a  duty  station  located  outside  a  combat 
zone. 

Example  2.  B  is  a  member  of  the  Armed 
Forces  assigned  to  a  unit  stationed  in  Nearby 
Country.  During  June,  B  taJies  authorized 
leave  and  elects  to  spend  the  teave  period  by 
visiting  a  city  in  the  oombst  eone.  While  on 
leave  in  the  combat  zooe,  B  is  subject  to 
hostile  fire  qualif>'ing  B  for  hostile  fire/ 
imminent  danger  pay.  Although  B  is  present 
in  the  combat  zone  while  oo  leave  from  a 
duty  station  outside  tiie  conifaat  zone,  B 
qualifies  ibr  the  exdusion  under  section  112 
because  B  qualifies  for  hoatile  R(«/iRBniBeBt 
danger  pay  while  in  the  combat  zone. 

Example  3.  B  is  •  nnember  of  the  Armed 
Forces  assigned  to  a  ground  unit  stationed  in 


the  combat  zone.  During  June,  B  takes 
authorized  leave  ind  elects  to  spend  the 
leave  period  in  the  combat  zone.  B  is  not  on 
leave  from  a  duty  station  located  outside  a 
combat  zone,  nor  is  B  present  in  a  combat 
zone  solely  for  B's  own  personal 
convenience.  Accotdingly.  B"s  combat  zone 
tax  benefits  continue  while  B  is  on  leave  in 
the  combat  zone. 

Examph  4.  B  if  assigned  as  a  navigator  to 
an  air  unit  statiored  in  Nearby  Country.  On 
June  4,  during  thi  course  of  a  flight  between 
B's  home  base  in  Nearby  Country  and 
another  base  in  Destination  Country,  the 
aircraft  on  which  B  serves  as  a  navigator  flies 
over  the  combat  zone.  B  is  not  on  official 
temporary  duty  to  the  airspace  of  the  combat 
zone  and  does  no;  qualify  fc>r  hostile  fire/ 
imminent  danger  pay  as  a  result  of  the  flight. 
Accordingly,  B  is  not  deemed  to  serve  In  a 
combat  zone  sino  B  passes  over  the  combat 
zone  during  the  ourse  of  a  trip  between  two 
points  both  of  wh ich  lie  outside  the  combat 
zone  witliout  either  being  oo  official 
temporary  duty  U  the  combe f  zone  or 
qualif>ing  for  hosile  fue/im.niinent  danger 
pay. 

Example  5.  B  is  a  member  of  the  Armed 
Forces  assigned  t(  a  unit  stationed  in  Nearby 
Country.  B  enters  the  combat  zone  on  a  3~day 
pass.  B  is  not  on  ciTicial  temporary  duty  and 
does  not  qualify  for  hostile  fire/imminent 
danger  pay  while  present  in  the  combat  zone. 
Accordingly.  B  is  not  deemed  to  serve  in  a 
combat  zone  sina  B  is  present  in  the  combat 
zone  solely  for  B'f  own  personal 
convenience. 

ExampJe  6.  B,  stationed  in  Nearby  Country, 
is  a  military  courier  assigned  on  official 
temporary  duty  to  deliver  military  pouches 
in  the  coml)at  zon  3  and  in  Destination 
Country.  On  Juxie  1,  B  atrives  in  the  combat 
zone  from  Nearby  Country,  and  oa  June  2,  B 
departs  for  Destination  Country.  Although  B 
passes  through  th«  ccmbet  zone  during  the 
course  of  a  trip  be  ween  two  points  outs>de 
the  combat  zone,  II  is  nevertheless  deemed  to 
serve  in  a  combat  .'joae  while  in  the  combat 
zone  because  B  is  issigned  to  the  combat 
zone  on  ofiicial  temporary  duty. 

Examph  7.  B  is  i  member  of  an  Armed 
Forces  ground  uni  stationed  in  Nearby 
Country.  On  June  : ,  B  took  authorized  leave 
and  elected  to  spend  the  leave  period  by 
visiting  a  city  in  the  combat  zone.  On  June 
2,  while  on  leave  i  i  the  combat  zone,  B  was 
wounded  by  hostile  fire  qualifying  B  for 
hostile  fu«/immin<^nt  dang«T  pay.  On  June  3, 
B  was  transferred  for  treattr ent  to  a  hospital 
in  the  United  States.  B  is  hospitatized  fnxn 
June  through  Octotier  fcr  those  wounds. 
Although  B  was  prsent  in  the  combat  zoae 
while  on  leave  from  a  duty  station  outside 
the  combat  zooe,  B  is  deemed  to  have 
incurred  the  woumis  while  serving  in  the 
combat  zone  on  )ur«  2,  because  B  qualified 
for  hostile  fire/imnr inent  denger  pay  whiie  in 
the  combat  zone.  Axordingly.  B  is  entitled 
to  the  exclusion  under  aectioa  112  for  June 
through  October. 

Example  8.  The  bets  are  the  sane  as  in 
Example  7  except  that  B  dies  on  September 
1  as  a  resuh  cf  the  wouiids  iscun^d  in  tht: 
combat  zone.  B  is  dwmed  to  have  died  as  a 
result  of  wounds,  disease,  or  iajury  Inciured 
while  serving  in  the  combat  zone  for 


purposes  of  section  692(a)  ar^l  secttoo  692n>) 
(providing  relief  from  certain  income  taiiea 
for  members  of  the  Aimed  Forces  dying  in  a 
combat  zone  or  as  a  result  of  wounds, 
disease,  or  injury  incurred  whiie  serving  to 
a  combat  zone)  and  section  2201  (providing 
relief  fhim  certain  estate  taxes  for  members 
of  the  Armed  Forces  dying  in  a  combat  zone 
or  by  reason  of  combat-zone-incurred 
wounds). 

Michael  P.  Dolan, 
Commissioner  of  Internal  Revenue. 

Approved;  Ai^ust  19, 1993. 
Samuel  Y.  SeasMos, 

Acting  AssaSant  Secretary  of  the  Treasury. 
IFR  Doc  93-22070  Filed  9-9-93;  8:45  ami 
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Office  of  Foreign  Assets  Control 

31  CFR  Parts  500,  StS,  550, 575, 580. 
and  585 

Foreign  Assets  Control,  Cuban  Assets 
Control,  Libyan  Sanctions,  Iraqi 
Sanctions,  Haitian  Transactions,  and 
Federal  Republic  of  Yugoslavia  (Sert>la 
and  Montenegro)  Sanctions 
Regulations 

AGENCY:  Office  of  Foreign  Assets 
Control.  Department  of  the  Treasury. 
ACTION:  Final  Rule;  amendment. 

SUMMARY:  This  rule  amends  the  Foreign 
Assets  Control  Regulations,  the  Cuban 
Assets  Control  Regulations,  the  Libyan 
Sanctions  Regulations,  the  Iraqi 
Sanctions  Regulations,  the  Haitian 
Transactions  Regulations,  and  the 
Federal  Republic  of  Yugc»lavia  (Serbia 
and  Montenegro)  Sanctions  Regulations 
(collectively,  the  "i^ulations"),  by 
standardizing  and  supplementing 
reporting  requirements  for  US.  fmandai 
institutions  holding  blocked  accounts. 
Under  the  new  requirements,  a  US. 
financial  institution  must  provide 
written  notification  to  the  Office  of 
Foreign  Assets  Control  of  any  transfer 
into  a  blocked  account  within  10  days 
of  the  transfer.  This  rule  also  amenc^ 
the  Regulations  by  instituting  standard 
registration  and  reporting  requirements 
applicable  to  all  persons  holding 
blocked  property,  including  the  annual 
designation  of  a  contact  individual  by 
each  perstHi  holding  blocked  property. 
EFfECTTVe  DATE:  September  10, 1993. 
FOR  FURTHER  INF<5RMATK>M  CONTACT: 
Dennis  P.  Wood.  Chief  of  Compliance 
Programs,  Tel.:  202/'622-2490,  Loren  L 
Dohm,  Qiief  of  Blocked  Assets,  Tel.: 
202/622-2440,  or  William  B.  Hof&nan, 
Chief  Counsel.  Tel.:  202/622-2410. 
Office  of  FcMeign  Assets  Control. 
Department  of  the  Treasury. 
Washington,  DC  20220. 
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SUPPLEMENTARY  INFORMATION:  Currently, 
the  notification  requirements  for  U.S. 
financial  institutions  holding  blocked 
accounts  vary  significantly  from 
program  to  program,  among  the  Foreign 
Assets  Control  Regulations,  31  CFR  part 
500.  the  Cuban  Assets  Control 
Regulations.  31  CFR  part  515,  the 
Libyan  Sanctions  Regulations.  31  CFR 
part  550,  the  Iraqi  Sanctions 
Regulations.  31  CFR  part  575.  the 
Haitian  Transactions  Regulations.  31 
CFR  part  580,  and  the  Federal  Republic 
of  Yugoslavia  (Serbia  and  Montenegro) 
Sanctions  Regulations.  31  CFR  part  585. 
This  rule  amends  the  notification 
requirements  to  ensure  that  such 
requirements  are  consistent  from 
program  to  program.  Additionally,  this 
rule  institutes  standardized  reporting 
and  registration  requirements  for 
persons  holding  blocked  property  and 
requires  that  holders  of  blocked 
property  annually  provide  notice  of  an 
individual  who  is  responsible  for 
providing  information  required  by  the 
Office  of  Foreign  Assets  Control. 

Because  the  Regulations  involve  a 
foreign  affairs  function.  Executive  Order 
12291  and  the  provisions  of  the 
Administrative  Procedure  Act,  5  U.S.C. 
553,  requiring  notice  of  proposed 
rulemaking,  opportunity  for  public 
participation,  and  delay  in  effective 
date,  are  inapplicable.  Because  no 
notice  of  proposed  rulemaking  is 
required  for  this  rule,  the  Regulatory 
Flexibility  Act.  5  U.S.C.  601  et  seq.. 
does  not  apply. 

The  rule  is  being  issued  without  prior 
notice  and  public  procedure  pursuant  to 
the  Administrative  Procedure  Act.  For 
this  reason,  the  collections  of 
information  contained  in  §§  500.508, 
500.603,  515.508,  515.603,  550.511, 
550.603,  575.503.  575.606,  580.503. 
580.603,  585.503,  and  585.603 
(collectively  the  "sections")  are  being 
submitted  to  the  Office  of  Management 
and  Budget  ("OMB")  under  the 
Paperwork  Reduction  Act  of  1980  (44 
U.S.C.  3501  et  seq.).  Comments 
concerning  the  collection  of  information 
and  the  accuracy  of  estimated  average 
annual  burden,  and  suggestions  for 
reducing  this  burden  should  be  directed 
to  OMB.  Paperwork  Reduction  Project 
(1505-****),  Washington,  DC  20503, 
with  copies  to  the  Office  of  Foreign 
Assets  Control,  U.S.  Treasury 
Department,  1500  Pennsylvania 
Avenue,  NW. — Annex,  Washington,  DC 
20220.  Any  such  comments  should  be 
submitted  no  later  than  November  9, 
1993.  Notice  of  OMB  action  on  these 
requests  will  be  published  in  the 
Federal  Register. 

The  collections  of  information  in  the 
sections  is  required  by  the  Office  of 


Foreign  Assets  Control  standardize 
reporting  on  blocked  property.  The 
likely  respondents  are  individuals, 
business  organizations,  and  financial 
institutions.  Estimated  total  annual 
reporting  burden  for  the  sections:  900 
hours. 

The  estimated  annual  burden  per 
respondent  varies  from  15  minutes  to 
three  hours,  depending  on  individual 
circumstances,  with  an  estimated 
average  of  2  hours. 

Estimated  number  of  respondents: 
350. 

Estimated  annual  frequency  of 
response:  1  to  12. 

List  of  Subjects  in  31  CFR  Parts  500, 
515, 550, 575.  580,  585 

Administrative  practice  and 
procedure.  Banks,  Blocking  of  assets, 
Cambodia,  Cuba,  Federal  Republic  of 
Yugoslavia  (Serbia  and  Montenegro), 
Haiti,  Iraq.  North  Korea.  Reporting  and 
recordkeeping  requirements,  Vietnam. 

For  the  reasons  set  forth  in  the 
preamble,  31  CFR  chapter  V  is  amended 
as  follows: 

PART  500-FOREIGN  ASSETS 
CONTROL  REGULATIONS 

1.  The  authority  citation  for  part  500 
is  revised  to  read  as  follows: 

Authority:  50  U.S.C.  App.  1-44;  E.O.  9193, 
3  CFR,  1938-1943,  Comp..  p.  1174;  E.O. 
9989,  3  CFR.  1943-1948.  Comp.,  p.  748. 

Subpart  E — Licenses,  Authorizations, 
and  Statements  of  Licensing  Policy 

2.  Paragraph  (f)  of  §  500.508  is  revised 
to  read  as  follows: 

i  500.508    Payments  to  blocked  accounts 
In  domestic  banks. 


(f)  Banking  institutions  receiving 
instructions  to  execute  payments  or 
transfers  under  paragraph  (a)  of  this 
section  must  provide  written 
notification  to  the  Office  of  Foreign 
Assets  Control,  Compliance  Division, 
U.S.  Treasury  Department,  1500 
Pennsylvania  Avenue  NW. — Annex, 
Washington  DC  20220.  within  10 
business  days  from  the  value  date  of  the 
payment  or  transfer.  The  notification 
shall  include  a  photocopy  of  the 
payment  or  transfer  instructions 
received,  shall  confirm  that  the  payment 
or  transfer  has  been  deposited  into  a 
new  or  existing  blocked  account 
established  in  the  name  of  the 
designated  national  pursuant  to  the 
requirements  of  this  part  and  shall 
provide  the  account  number,  the  name 
of  the  account,  the  location  of  the 
account,  the  name  and  address  of  the 
transferee  banking  institution,  the  date 


of  the  deposit,  the  amount  of  the 
payment  transfer,  the  name  and 
telephone  number  of  a  contact  person  at 
the  transferee  financial  institution  from 
whom  compliance  information  may  be 
obtained,  and  the  name  and  telephone 
number  of  the  person,  registered  with 
the  Office  of  Foreign  Assets  Control 
pursuant  to  §  500.603.  responsible  for 
the  administration  of  blocked  assets  at 
the  transferee  financial  institution  from 
whom  records  on  blocked  assets  may  be 
obtained. 

Subpart  F — Reports 

3.  Section  500.603  is  added  to  Subpart 
F  to  read  as  follows: 

S  500.603    Registration  of  persons  holding 
blocked  property  subject  to  §  500.201  or 
S  500.202. 

(a)  Any  individual  holding  property 
subject  to  §  500.201  or  §  500.202  must 
register  his  or  her  name,  address,  and 
telephone  number  with  the  Blocked 
Assets  Division,  Office  of  Foreign  Assets 
Control,  U.S.  Treasury  Department, 
1500  Pennsylvania  Ave.,  NW.— Annex, 
Washington,  IX  20220,  by  the  later  of 
October  12, 1993,  or  10  days  after  the 
date  such  property  is  received  or 
becomes  subject  to  §  500.201  or 

§  500.202. 

(b)  Any  person,  other  than  an 
individual,  holding  property  subject  to 
§  500.201  or  §  500.202,  must  register  the 
name,  title,  address,  and  telephone 
number  of  the  individual  designated  to 
be  responsible  for  the  administration  of 
blocked  assets,  from  whom  the  Office  of 
Foreign  Assets  Control  can  obtain 
information  and  records.  The 
registration  shall  be  sent  to  the  Blocked 
Assets  Division,  Office  of  Foreign  Assets 
Control,  U.S.  Treasury  Department, 
1500  Pennsylvania  Ave.,  NW.— Annex, 
Washington.  DC  20220,  by  the  later  of 
October  12, 1993,  or,  unless  notification 
is  being  given  pursuant  to  §  500.508, 10 
days  after  the  date  such  property  is 
received  and  becomes  subject  to 
§500.201  or  §500.202. 

(c)  Registrations  with  the  Office  of 
Foreign  Assets  Control  pursuant  to 
paragraphs  (a)  and  (b)  of  this  section 
must  be  renewed  annually  on  or  before 
July  1. 

PART  515-CUBAN  ASSETS 
CONTROL  REGULATIONS 

1.  The  authority  citation  for  part  515 
is  revised  to  read  as  follows: 

Authority:  50  U.S.C.  App.  5;  sees.  1701- 
1712.  Pub.  L  102-484, 106  Stat.  2575  (22 
U.S.C  6001-6010);  22  U.S.C  2370(a);  Proc. 
3447,  3  CFR.  1959-1963  Comp.,  p.  157;  E.O. 
9193,  3  CFR,  1938-1943  Comp..  p.  1174;  E.O. 
9989.  3  CFR.  1943-1948  Comp..  p.  748;  E.O. 
12854,  58  FR  36587.  )uly  7, 1993. 
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Sul)part  E— Ucenaao,  Autkorizationa, 
and  Statementa  of  Ucenaing  Policy 

2.  Paragraph  (0  is  added  to  §515.508 
to  read  as  follows: 

SS15.508   Payment* to l>locked accounts 
In  domestic  iMnka. 


(0  Banking  institutions  receiving 
instructions  to  execute  payments  or 
transfers  under  par^raph  (a)  of  this 
section  must  provide  written 
notiflcation  to  the  Office  of  Foreign 
Assets  Control.  Compliance  Programs 
Division.  U.S.  Treasury  Department. 
1500  Pennsylvania  Avenue  NW— 
Annex,  Washington  DC  20220,  within 
10  business  days  from  the  value  date  of 
the  payment  or  transfer.  The  notification 
shall  include  a  photocopy  of  the 
payment  or  transfer  instructions 
received,  shall  confirm  that  the  payment 
or  transfer  has  been  deposited  into  a 
new  or  existing  blocked  account 
established  in  the  name  of  the 
designated  national  pursuant  to  the 
requirements  of  this  part  and  shall 
provide  the  account  number,  the  name 
of  the  account,  the  location  of  the 
account,  the  name  and  address  of  the 
transferee  banking  institution,  the  date 
of  the  deposit,  the  amount  of  the 
payment  transfer,  the  name  and 
telephone  number  of  a  contact  person  at 
the  transferee  financial  institution  from 
whom  compliance  information  may  be 
obtained,  and  the  name  and  telephone 
number  of  the  peraon,  registered  with 
the  Office  of  Foreign  Assets  Control 
pursuant  to  §  515.603,  responsibte  for 
the  administration  of  blocked  assets  at 
the  tiansfieree  financial  institution  &x>m 
whom  records  on  blocked  assets  may  be 
obtained. 

Subpart  F— Reports 

3.  Section  515.603  is  added  to  subpart 
F  to  read  as  follows: 

§515.603    Registration  of  persons  holding 
btodied  property  subject  to  §  515.201  or 
§515.202. 

(a)  Any  individual  holding  property 
subject  to  §  515.201  or  §  515.202  must 
register  his  or  her  name,  address,  and 
telephone  number  with  the  Blocked 
Assets  Division,  Office  of  Foreign  Assets 
Control,  U.S.  Treasury  Department, 
1500  Pennsylvania  Ave.,  NW— Annex. 
Washington,  DC  20220,  by  the  later  of 
October  12, 1993.  or  10  days  after  the 
date  such  property  is  received  or 
becomes  subject  to  §  515.201  or 
§515.202. 

(b)  Any  person,  other  than  an 
individual,  holding  property  subject  to 
§  515.201  or  §  515.202.  must  register  the 
name,  title,  address,  and  telephone 


number  of  the  individual  designated  to 
be  responsible  for  the  administration  of 
blocked  assets,  from  whmr.  the  Office  of 
Foreign  Assets  (3onUt>l  can  obtain 
information  ancl  records.  The 
registration  shai  1  be  sent  to  the  Blocked 
Assets  Division,  Office  of  Foreign  AsseU 
Control,  U.S.  Treasury  Deportment, 
1500  Pennsylvan  a  Ave..  NW— Annex. 
Washington,  DC  ::0220,  by  the  later  of 
October  12. 1993,  or,  unless  notification 
is  being  given  ptu-suant  to  §  515.508. 10 
days  after  the  date  such  property  is 
received  and  be<  cimes  subject  to 
§515.201  or  §51 5. 202. 

(c)  Registration.s  with  the  Office  of 
Foreign  Assets  Control  pursuant  to 
paragraphs  (a)  and  (b)  of  th  s  section 
must  be  renewed  annually  on  or  before 
July  1. 

PART  550-UB>'AN  8AMCTI0NS 
REGULATIONS 

1.  The  authority  citation  for  part  550 
is  revised  to  read  as  fdlloivs: 

AuttMrity:  SO  U..'».C.  ITOI-l/oe;  50  U.S.C 
1601-1651:  22  U.S  Q287C;  49  U.S.C  App. 
1514;  22  use  TS'Saa-fl  and  23498a-9;  3 
U.S.C  301;  E.0. 12 M3.  3  CFR.  1986Ck>mp., 
p.  181;  E.O.  12544.  3  CFR.  19«.  Comp.,  p. 
183;  E.0. 12801,  3  ITK.  1992  Camp.,  p.  294. 

Subpart  E— Uce«vies.  Authorizations, 
and  Statementa  o'  Ucenaing  Policy 

2.  Paragraph  (g  )f  §550.511  is  revised 
to  read  as  follows: 

§550.511    Paymarti  to  MochiDd  accounts 
In  domesde  ttanlcs. 


(g)  Banking  insi  I  utions  receiving 
instructions  to  exxmte  payments  or 
transfers  under  pcjagraph  (a)  of  this 
section  must  provi<le  written 
notification  to  the  t^ffica  of  Foreign 
Assets  Control,  Compliance  Programs 
Division,  U.S.  Trea  Jury  Department. 
1500  Pennsylvania  Aveniie  NW — 
Annex,  Washington  DC  20220.  within 
10  business  days  ir>m  tha  value  date  of 
the  payment  or  tnrsfer.  TTie  notification 
shall  include  a  pho  ocopy  of  the 
payment  or  traiisfm  instructions 
received,  shall  confirm  that  the  payment 
or  transfer  has  been  deposited  into  a 
new  or  existing  bl  )(ited  account 
established  in  the  name  of  the 
individual  or  entity  of  the  Ck>vemment 
of  Libya  pursuant  iv  the  requirements  of 
this  part  and  shall  prjvide  the  account 
number,  the  name  cf  the  account,  the 
location  of  the  account,  the  name  and 
address  of  the  trans' eree  banking 
institution,  the  dale  of  the  deposit,  the 
amount  of  the  payr.ient  transfer,  the 
name  and  telephom  number  of  a 
contact  person  at  thu  transferee  financial 
institution  from  whom  compliance 


information  may  be  obtained,  and  the 
name  and  lelepbone  number  of  the 
person,  registered  with  the  Office  of 
Foreign  Assets  Control  pursuant  to 
§  550.603,  responsible  for  the 
administration  of  blocked  assets  at  the 
transferee  financial  institution  from 
whom  records  on  blodted  assets  may  be 
obtained. 

Subpart  F—Reporta 

3.  Section  550.603  is  added  to  subpart 
F  to  read  as  follows: 

§550.603    Begtstrstion  of  parsons  holding 
blocked  property  subfact  to  §  550.209. 

(a)  Any  individual  holding  property 
subject  to  §  550.209  must  register  his  or 
her  name,  address,  and  telephone 
number  with  the  Blocked  Assets 
Division,  Office  of  Foreign  Assets 
Qmtrol,  U.S.  Treasury  Department, 
1500  Pennsylvania  Ave.,  NW— Annex. 
Washington,  DC  20220,  by  the  later  of 
October  12. 1993  or  10  days  after  the 
date  such  property  is  received  or 
becomes  subject  to  §  550.209. 

(b)  Any  person,  other  than  an 
individual,  holding  property  subject  to 
§550.209,  must  register  the  name,  title, 
address,  and  telephone  number  of  the 
individual  designated  to  be  responsible 
for  the  administration  of  blocked  assets, 
from  whom  the  Ofiice  of  Foreign  Assets 
Control  can  obtain  information  and 
records.  The  registration  shall  be  sent  to 
the  Blocked  Assets  Division,  Office  of 
Foreign  Assets  Control,  U.S.  Treasury 
Department.  1500  Pennsylvania  Ave.. 
NW— Annex.  Washington,  DC  20220,  by 
the  later  of  October  12,  1993  or.  unless 
notification  is  being  given  pursuant  to 
§550.511, 10  days  after  the  date  such 
property  is  received  and  beoomes 
subject  to  §  550.209. 

(c)  Registrations  with  the  Office  of 
Foreign  Assets  Control,  pursuant  to 
paragraphs  (a)  and  (b)  of  this  section, 
must  be  renewed  annually  on  or  before 
July  1. 

PART  575— IRACM  SANCTIONS 
REGULATIONS 

1.  The  authority  citation  for  part  575 
is  revised  to  read  as  follows: 

Authority:  50  U.S.C  1701-1706:  50  U.S.C 
1601-1651;  22  U.S.C  287c:  F»ub.  I-.  101-513. 
104  Stat  2047-2055;  3  U.S.C  301;  E-Q 
12722,  3  CFR.  1990  Comp..  p.  294;  E.O. 
12724,  3  CFR,  1990  Comp.,  p.  297;  E.O. 
12817,  3  CFR,  1992  Comp..  p.  317. 

Subpart  E— Ucanses,  Authorizations, 
and  Statements  of  Ucensing  Policy 

2.  Paragraph  (h)  of  §  575.503  is 
revised  to  read  as  follows: 


47646     Federal  Register  /  Vol.  58.  No.  174  /  Friday.  September  10.  1993  /  Rules  and  Regulations 


%  575.503    Payments  and  transfers  to 
blocked  account  in  U.S.  financial 
institutions. 


(h)  Banking  institutions  receiving 
instructions  to  execute  payments  or 
transfers  under  paragraph  (a)  of  this 
section  must  provide  written 
notification  to  the  Office  of  Foreign 
Assets  Control.  Compliance  Programs 
Division.  U.S.  Treasury  Department. 
1500  Pennsylvania  Avenue  NW — 
Annex,  Washington  DC  20220.  within 
10  business  days  from  the  value  date  of 
the  payment  or  transfer.  The  notification 
shall  include  a  photocopy  of  the 
payment  or  transfer  instructions 
received,  shall  confirm  that  the  payment 
or  transfer  has  been  deposited  into  a 
new  or  existing  blocked  account 
established  in  the  name  of  the 
individual  or  entity  of  the  Government 
of  Iraq  pursuant  to  the  requirements  of 
this  part  and  shall  provide  the  account 
number,  tlie  name  of  the  account,  the 
location  of  the  account,  the  name  and 
address  of  the  transferee  banking 
institution,  the  date  of  the  deposit,  the 
amount  of  the  payment  transfer,  the 
name  and  telephone  number  of  a 
contact  person  at  the  transferee  financial 
institution  from  whom  compliance 
information  may  be  obtained,  and  the 
name  and  telephone  number  of  the 
person,  registered  with  the  Office  of 
Foreign  Assets  Control  pursuant  to 
§  575.606.  responsible  for  the 
administration  of  blocked  assets  at  the 
transferee  financial  institution  from 
whom  records  on  blocked  assets  may  be 
obtained. 

Subpart  F— Reports 

3.  Section  575.606  is  added  to  subpart 
F  to  read  as  follows: 

$  575.606    Registration  of  persons  holding 
blocked  property  subject  to  §  575.201. 

(a)  Any  individual  holding  property 
subject  to  §  575.201  must  register  his  or 
her  name,  address,  and  telephone 
number  with  the  Blocked  Assets 
Division.  Office  of  Foreign  Assets 
Control.  U.S.  Treasury  Department, 
1500  Pennsylvania  Ave..  NW— Annex. 
Washington.  DC  20220,  by  the  later  of 
October  12. 1993,  or  10  days  after  the 
date  such  property  is  received  or 
becomes  subject  to  §575.201. 

(b)  Any  person,  other  than  an 
individual,  holding  property  subject  to 
§  575.201.  must  register  the  name,  title, 
address,  and  telephone  number  of  the 
individual  designated  to  be  responsible 
for  the  administration  of  blocked  assets, 
from  whom  the  Office  of  Foreign  Assets 
Control  can  obtain  information  and 
records.  The  registration  shall  be  sent  to 
the  Blocked  Assets  Division,  Office  of 


Foreign  Assets  Control,  U.S.  Treasury 
Department,  1500  Pennsylvania  Ave.. 
NW— Annex,  Washington.  DC  20220.  by 
the  later  of  October  12. 1993.  or.  unless 
notification  is  being  given  pursuant  to 
§  575.503.  10  days  after  the  date  such 
property  is  received  and  becomes 
subject  to  §575.201. 

(c)  Registrations  with  the  Office  of 
Foreign  Assets  Control,  pursuant  to 
paragraphs  (a)  and  (b)  of  this  section, 
must  be  renewed  annually  on  or  before 
July  1. 

PART  58&-HAmAN  TRANSACTIONS 
REGULATIONS 

1.  The  authority  citation  for  part  580 
is  revised  to  read  as  follows: 

Authority:  50  U.S.C.  1701-1706;  50  U.S.C. 
1601-1651;  22  U.S.C  287c;  3  U.S.C  301;  E.O. 
12775,  3  CTR.  1991  Comp.,  p.  349;  E.O. 
12779,  3  CFR,  1991  Comp.,  p.  367;  EO. 
12853.  58  FR  35843-35444.  July  2. 1993. 

Subpart  E— Licenses,  Authorizations, 
and  Statements  of  Licensing  Policy 

2.  Paragraph  (h)  of  §  580.503  is 
revised  to  read  as  follows: 

§  580.503    Payments  and  transfers  to 
blocked  account  in  U.S.  financial 
Institutions. 


(h)  Banking  institutions  receiving 
instructions  to  execute  payments  or 
transfers  under  paragraph  (a)  of  this 
section  must  provide  written 
notification  to  the  Office  of  Foreign 
Assets  Control.  Compliance  Programs 
Division.  U.S.  Treasury  Department, 
1500  Pennsylvania  Avenue  NW — 
Annex.  Washington  DC  20220.  within 
10  business  days  from  the  value  date  of 
the  payment  or  transfer.  The  notification 
shall  include  a  photocopy  of  the 
pajTnent  or  transfer  instructions 
received,  shall  confirm  that  the  payment 
or  transfer  has  been  deposited  into  a 
new  or  existing  blocked  account 
established  in  the  name  of  the 
individual  or  entity  of  the  Government 
of  Haiti  pursuant  to  the  requirements  of 
this  part  and  shall  provide  the  accoimt 
number,  the  name  of  the  account,  the 
location  of  the  account,  the  name  and 
address  of  the  transferee  banking 
institution,  the  date  of  the  deposit,  the 
amount  of  the  payment  transfer,  the 
name  and  telephone  number  of  a 
contact  person  at  the  transferee  financial 
institution  from  whom  compliance 
information  may  be  obtained,  and  the 
name  and  telephone  number  of  the 
person,  registered  with  the  Office  of 
Foreign  Assets  Control  pursuant  to 
§  580.603,  responsible  for  the 
administration  of  blocked  assets  at  the 
transferee  financial  institution  from 


whom  records  on  blocked  assets  may  be 
obtained. 

Subpart  F — Reports 

3.  Section  580.603  is  revised  to  read 
as  follows: 

$  580.603    Registration  of  persons  holding 
blocked  property  subiect  to  f  580.201 . 

(a)  Any  individual  holding  property 
subject  to  §  580.201  must  register  his  or 
her  name,  address,  and  telephone 
number  with  the  Blocked  Assets 
Division,  Office  of  Foreign  Assets 
Control,  U.S.  Treasury  Department, 
1500  Pennsylvania  Ave.,  NW— Annex. 
Washington,  DC  20220.  by  the  later  of 
October  12, 1993,  or  10  days  after  the 
date  such  property  is  received  or 
becomes  subject  to  §  580.201. 

(b)  Any  person,  other  than  an 
individual,  holding  property  subject  to 
§  580.201.  must  register  the  name,  title, 
address,  and  telephone  number  of  the 
individual  designated  under 

§  580.601(b)  to  be  responsible  for  the 
administration  of  blocked  assets,  from 
whom  the  Office  of  Foreign  Assets 
Control  can  obtain  information  and 
records.  The  registration  shall  be  sent  to 
the  Blocked  Assets  Division,  Office  of 
Foreign  Assets  Control,  U.S.  Treasury 
Department.  1500  Pennsylvania  Ave.. 
NW— Annex.  Washington,  DC  20220,  by 
the  later  of  October  12, 1993,  or,  unless 
notification  is  being  given  pursuant  to 
§  580.503, 10  days  after  the  date  such 
property  is  received  and  becomes 
subject  to  §  580.201. 

(c)  Registrations  with  the  Office  of 
Foreign  Assets  Control,  pursuant  to 
paragraphs  (a)  and  (b)  of  this  section, 
must  be  renewed  annually  on  or  before 
July  1. 

PART  58&-FEDERAL  REPUBLIC  OF 
YUGOSLAVIA  (SERBIA  AND 
MIONTENEGRO)  SANCTIONS 
REGULATIONS 

1.  The  authority  citation  for  part  585 
is  revised  to  read  as  follows: 

Authority:  50  U.S.C  1701-1706;  50  U.S.C 
1601-1651;  22  U.S.C  287c;  49  U.S.C  App. 
1514;  3  U.S.C.  301;  EO.  12808,  3  CFR,  1992 
Comp.,  p.  305;  E.O.  1281C.  3  CFR.  1992 
Comp.,  p.  307;  E.0. 12831,  58  FR  5253, 
January  21. 1993;  E.O.  12846,  58  FR  25771, 
April  27, 1993. 

Subpart  E— Licenses,  Authorizations, 
and  Statements  of  Licensing  Policy 

2.  Paragraph  (a)  of  §  585.503  is  revised 
to  read  as  follows: 

§  585.503    Payments  and  transfers  to 
blocked  account  In  U.S.  financial 
Institutions. 

(a)  Any  payment  of  funds  or  transfer 
of  credit  or  other  fi  lanciai  or  economic 
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resources  or  assets  into  a  blocked 
account  in  a  U.S.  financial  institution  is 
authorized,  provided  that  a  transfer 
from  a  blocked  account  may  only  be 
made  to  another  blocked  account  held 
in  the  same  name  on  the  books  of  the 
same  U.S.  financial  institution.  This 
authorization  is  subject  to  the  condition 
that  written  notification  from  the  U.S. 
financial  institution  receiving  an 
authorized  payment  or  transfer  is 
furnished  to  the  Compliance  Programs 
Division,  Office  of  Foreign  Assets 
Control.  U.S.  Treasury  Department, 
1500  Pennsylvania  Ave.,  NW— Annex, 
Washington.  DC  20220.  within  10  days 
from  the  value  date  of  the  payment  or 
transfer.  This  notification  shall  confirm 
that  the  payment  or  transfer  has  been 
deposited  in  a  blocked  account  pursuant 
to  this  section  and  §  585.203  and  shall 
provide  the  account  number,  the  name 
and  address  of  the  blocked  person  in 
whose  name  the  account  is  held,  the 
name  and  address  of  the  transferee  U.S. 
financial  institution,  the  name  and 
address  of  the  transferor  financial 
institution,  the  amount  of  the  payment 
or  transfer,  the  name  and  telephone 
number  of  a  contact  person  at  the 
transferee  financial  institution  from 
whom  compliance  information  may  be 
obtained,  and  the  name  and  telephone 
number  of  the  person,  registered  with 
the  Office  of  Foreign  Assets  Control 
pursuant  to  §  585.603,  responsible  for 
the  administration  of  blocked  assets  at 
the  transferee  financial  institution  from 
whom  records  on  blocked  assets  may  be 
obtained. 


Subpart  F — Reports 

3.  Section  585.603  is  revised  to  read 
as  follows: 

{  585.603    Registration  of  persons  holding 
btoclted  property  subject  to  §  585.201. 

(a)  Any  individual  holding  property 
subject  to  §  585.201  must  register  his  or 
her  name,  address,  and  telephone 
number  with  the  Blocked  Assets 
Division,  Office  of  Foreign  Assets 
Control.  U.S.  Treasury  [department, 
1500  Pennsylvania  Ave.,  NW — Annex, 
Washington,  DC  20220,  by  the  later  of 
October  12, 1993,  or  10  days  after  the 
date  such  property  is  received  or 
becomes  subject  to  §  585.201. 

(b)  Any  person,  other  than  an 
Individual,  holding  property  subject  to 
§  585.201,  must  register  the  name,  title, 
address,  and  telephone  number  of  the 
mdividual  designated  under 

§  585.601(b)  to  be  responsible  for  the 
administration  of  blocked  assets,  from 
whom  the  Office  of  Foreign  Assets 
Control  can  obtain  information  and 


records.  The  registration  shall  be  sent  to 
\he  Blocked  Assels  Division.  Office  of 
Foreign  Assets  Control.  U.S.  Treasury 
Department,  150C  Pennsylvania  Ave., 
NW— Annex.  Waf  hington.  DC  20220,  by 
the  later  of  Octobir  12, 1993,  or,  unless 
notification  is  bei  ig  given  pursuant  to 
§  585.503, 10  day;!  after  the  date  such 
property  is  receivsd  and  becomes 
subject  to  §  585.201. 

(c)  Registration;  with  the  Office  of 
Foreign  Assets  Ccntrol,  pursuant  to 
paragraphs  (a)  and  (b)  of  this  section, 
must  be  renewed  aimually  on  or  before 
July  1. 

Dated:  August  25  1993. 
R.  Richard  Newconib, 
Director,  Office  ofF  ireign  Assets  Control. 

Approved:  August  28. 1993. 
Ronald  K.  Noble, 

Assistant  Secretary  ^or  Enforcement. 
IFR  Doc  93-22105  -iled  9-7-93;  9:19  am] 
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ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Parts  712  and  716 
[OPPTS-82040A;  FRL-4637-1] 

Preliminary  Assessment  Information 
and  Health  and  Safety  Data  Reporting; 
Technical  Amendment 

AGENCY:  Enviromnental  Protection 

Agency  (EPA). 

ACTION:  Final  rulo;  technical 

amendment. 

SUMMARY:  This  notice  makes  certain 
modifications  to  i  final  rule  published 
in  the  Federal  Rf^ster  of  May  14, 1993: 
the  Toxic  Substances  Control  Act 
(TSCA)  section  8;a)  Preliminary 
Assessment  Information  Rule  (PAIR) 
and  the  TSCA  section  8(d)  Health  and 
Safety  Data  Reporting  Rule. 
EFFECTIVE  DATE:  This  rule  will  become 
effective  on  October  12, 1993. 
FOR  FURTHER  INFORMATION  CONTACT: 
Susan  B.  Hazen,  Director,  TSCA 
Environmental  Assistance  Division  (TS- 
799),  Office  of  Pollution  Prevention  and 
Toxics,  Environmental  Protection 
Agency,  401  M  St.,  SW.,  Rm.  E-543, 
Washington,  DC  20460,  Telephone: 
(202)  554-1404,  TDD:  (202)  554-0551. 
SUPPLEMENTARY  INFORMATION:  In  the 
Federal  Register  of  May  14, 1993  (58  FR 
28511),  EPA  issued  a  final  rule  whidi 
added  chemicals  to  two  model 
information-gathering  rules:  the  Toxic 
Substances  Cont  x>l  Act  (TSCA)  section 
8(d)  Preliminary  Assessment 
Information  Ruk  (PAIR)  and  the  TSCA 
section  8(d)  Health  and  Safety  Data 


Reporting  Rule.  This  doc\mient  makes 
the  following  modifications  to  that  rule: 
(1)  Certain  chemicals  listed  in 
§  716.120(d)  under  the  category 
"Siloxanes"  are  exempt  from  reporting 
acute  oral,  dermal,  and  inhalation 
information  as  well  as  primary  eye  and 
dermal  irritation  information  under  the 
section  8(d)  rule;  (2)  the  reporting 
period  for  the  chemicals  listed  under 
the  category  "Siloxanes"  under 
§  712.30(x)  is  extended  for  120  days 
from  the  effective  date  of  this 
amendment  (February  28, 1993)  and  for 
180  days  from  the  effective  date  of  this 
amendment  (April  29, 1994)  under 
§  716.120(d);  (3)  the  CAS  number  for 
non-end-blocked  siloxanes  listed  under 
the  siloxanes  category  in  §§  712.30(x) 
and  716.120(d)  as  7013-67-a  is 
corrected  to  read  70131-67-8;  (4)  the 
chemicals,  dimethicone  (CAS  No.  9006- 
65-9),  polydimethylsiloxane  (CAS  No. 
9016-00-6),  and 

dimethylmethyltrifluoropropylsiloxane 
(CAS  No.  not  available)  are  removed 
from  the  siloxane  category  in 
§§  712.30(x)  and  716.120(d);  (5)  the 
chemical,  dimethylmethyl  3.3.3- 
trifiuoropropyl  (CAS  No.  115361-68-7) 
is  added  to  §§  712.30(x)  and  716.120(d) 
under  the  category  siloxanes. 

EPA  is  not  requiring  the  reporting  of 
acute  oral,  dermal,  and  inhalation 
toxicity  studies,  and  primary  eye  and 
dermal  irritation  studies  on  certain  of 
the  listed  siloxanes  because  the  primary 
intended  data  user,  the  Food  and  Drug 
Administration  (FDA),  has  expressed  no 
need  for  the  data  at  this  time.  See  the 
regulatory  text  of  this  document  for  the 
specific  siloxanes  which  are  subjects  of 
this  "special  exemption." 

The  extensions  of  the  reporting 
periods  for  the  chemicals  listed  under 
the  category  "Siloxanes"  under 
§§  712.30(x)  and  716.120(d)  are  made  in 
response  to  numerous  requests  received 
by  EPA  and  to  allow  respondents  to 
report  per  the  other  amendments 
contained  herein.  In  addition,  certain 
siloxane  producers  are  in  the  process  of 
creating  a  data  base  for  siloxane  health 
and  safety  data  reporting  which  EPA, 
the  rrC,  and  FDA  believe  will 
significantly  aid  data  review;  the 
extensions  will  facilitate  the 
development  of  this  data  base.  These 
extensions  also  apply  to  companies 
which  have  been  previously  granted 
extensions  of  the  reporting  periods. 

Additionally,  the  30th  ITC  report 
listed  CAS  numbers  for  dimethicone 
(9006-65-9)  and  polydimethylsiloxane 
(9016-00-6).  These  chemicals  are 
already  listed  as  dimethyl  silicones  and 
siloxanes  and  bear  CAS  number  63148- 
62-9.  Therefore,  EPA  is  removing 
dimethicone  (CAS  No.  9006-65-9)  and 
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polydimethylsiloxane  (CAS  No.  9016- 
9&-6)  from  the  PAIR  and  section  8ld) 
rules. 

Finally,  the  30th  ITC  report 
recommended  testing  for 
dimethylmethyltrifiuoropropylsiloxane 
but  did  not  list  a  CAS  number.  The  ITC 
has  indicated  that  it  needs  FAIR  reports 
and  section  8(d)  studies  for  siloxanes 
and  silicones,  dimethyl  3,3,3- 
trifluoropropyl  (CAS  No.  115361-68-7). 
but  not  on 
dimethylmethyltrifluoropropylsiloxane. 

Therefore,  this  notice  removes 
dimethylmethyltrifluoropropylsiloxane 
(no  CAS  number)  from  section  8  rules 
and  adds  dimethyl  3.3,3-trifluoropropyl 
(CAS  No.  115361-68-7)  to  the  rules. 

I.  Rulemaking  Record 

The  following  documents  constitute 
the  record  for  the  rule  (docket  control 
number  OPPTS-82040A).  All  of  these 
documents  are  available  to  the  public  in 
the  TSCA  Nonconfidential  Information 
Center  (NQC),  also  known  as.  TSCA 
Public  Docket  Office  from  8  a.m.  to  12 
noon  and  1  p.m.  to  4  p.m..  Monday 
through  Friday,  excluding  legal 
holidays.  TSCA  NCIC  is  located  at  EPA 
Headquarters,  Rm.  E-G102.  401  M  St.. 
SW.,  Washington.  DC. 

1.  This  final  rule. 

2.  The  economic  analysis  for  the  rule. 

3.  The  Thirtieth  Report  of  the  ITC. 

4.  Letters  requesting  reporting 
extensions. 

5.  Internal  Agency  memorandum. 


n.  Regulatory  Assessment 
Requirements 

A.  Executive  Order  12291 

Under  Executive  Order  12291.  EPA 
must  judge  whether  a  regiilation  is 
"major"  and.  therefore,  subject  to  the 
requirement  of  a  Regulatory  Impact 
Analysis.  This  rule  is  not  major  because 
it  will  not  result  in  an  effect  on  the 
economy  of  $100  million  or  mor«»,  an 
increase  in  costs  or  prices,  or  any  of  the 
adverse  effects  described  in  the 
Executive  Order. 

This  amendment  was  not  submitted  to 
the  Office  of  Management  and  Budget 
(0MB)  for  review,  because  the 
automatic  listing  of  substances 
recommended  by  the  ITC  is  provided  for 
in  40  CFR  712.30(c)  and  716.105(b). 

B.  Paperwork  Reduction  Act 

The  information.collection 
requirements  contained  in  this  rule  have 
been  approved  by  0MB  under  the 
provisions  of  the  Paperwork  Reduction 
Act  of  1980,  44  U.S.C.  3501  et  seq.  and 
have  been  assigned  0MB  control 
numbers  2070-0054  for  PAIR  reporting 
and  2070-0004  for  TSCA  section  8(d) 
reporting. 

Public  reporting  bxirden  for  this 
collection  of  information  is  estimated  to 
average  19  hours  for  PAIR  per  response 
and  60.72  hours  for  section  8(d). 
including  time  for  reviewing 
instructions,  searching  existing  data 
sources,  gathering  and  maintaining  the 
data  needed,  and  completing  and 
reviewing  the  collection  of  information. 


Send  comments  regarding  the  burden 
estimate  or  any  other  aspect  of  this 
collection  of  information,  including 
suggestions  for  reducing  this  burden,  to 
Chiet  Information  Policy  Branch.  PM- 
223.  U.S.  Environmental  Protection 
Agency.  401 M  St..  SW..  Washington. 
DC.  20460:  and  to  the  Office  of 
Information  and  Regulatory  Affairs^ 
Office  of  Management  and  Budget, 
Washington.  DC  20503,  marked 
"Attention:  Desk  Officer  for  EPA." 

List  of  Stdiiects  in  40  CFR  Parts  712  and 
719 

Chemicals,  Environmental  protection. 
Hazardous  substances.  Health  and  safety 
data.  Recordkeeping  and  reporting 
requirements. 

Dated;  September  2. 1993. 
Charles  M.  Auor, 

Director,  Chemical  Control  Division,  Office 
of  Pollution  Prevention  and  Toxics. 

Therefore,  40  CFR  parts  712  and  716 
are  amended  to  read  as  follows: 

PART  712— (AMENDED] 

1.  In  part  712: 

a.  The  authority  citation  for  part  712 
continues  to  read  as  follows: 

Authority:  15  U.S.C.  2607(a3. 

b.  Section  712.30  is  amended  by 
revising  the  siloxanes  category  under 
paragraph  (x)  to  read  as  follows: 

§712.30    Cttemlcal  lists  and  reporting 
pefioda. 

(x)    •    •    • 


CAS  No. 


Substance 


Effaclive 
date 


Reporting 
date 


Siloxanes: 

107-46-0  HexamethyWisHoxane  

107-50-t        „.  TetradecamethylcycloheptasHoxane 

107-51-7  Octamettiyltrisiloxane 

107-52-8  TetraKlecametfiylhexasiloxane  

107-53-9  Tetracosamethylundecasiloxana  ...... 

141-62-8  Decamethyttetrasitoxane 

141-63-9  Dodecamethylpentasiloxane 

540-07-6  Dodecamelhyteydohexasiloxane  -... 


541-01-5  ... 
541-02-6  .. 
541-05-9  .. 
546-56-5  .. 
556-67-2  .. 
556-68-3  .. 
556-69-4  .. 
556-70-7  .. 
556-71-8  .. 
999-97-3  .. 
237t)-68-9 
2374-14-^ 
2471-08-1 


Hexadecamethylheptasiloxane 

Decamethylcyciopentastloxane 

Hexamethytoydotrisiloxana 

Octaphenytcydotetrasiloxane  — 

Octamethylcydotetrasiloxane  ~..~ 

Hexadacamethylcydooctasiloxane  ... 

Octadecamethyioctaslloxane  

DocosamethyWecasiloxane  .._ 

Octadecamett^cyctononasiloxane  ... 

Hexametttyldteilazane  «... 

TetramettTy»cyck)tetras«oxane  ..- 

Trifluofopropylmethyteydotrisiloxane 
Hexacosamethytdodecasiloxane 


^o/^2m 

2/28/94 

10/12/93 

2/28/94 

10/12«3 

2/28/94 

10/12/93 

2/28/94 

10/12/93 

2/28/94 

10/12/93 

2/28/94 

10/12/93 

2/28/94 

10/12/93 

2/28/94 

10/12/93 

2/2e«4 

10/12«3 

2/28/94 

10/12/93 

2/28/94 

10/12/93 

2/28/94 

10/12/93 

2/28/94 

10/12/93 

2/28/94 

10/12/93 

2/26/94 

10/12/93 

2/28/94 

10/1 2«3 

2/28/94 

10/1 2«3 

2/28/94 

10/12/93 

2f2&m 

10/12/93 

2/28/94 

10/12/93 

2/2B/94 
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CAS  Ho. 


Substance 


2471-(»-2 Octacosamethyttridecasiloxane  „ 

2471-10-5 Triacontamethyltetradecasiloxane  ^ 

2471-11-6 Dotriacontamethylpentadecasiloxane 

2554-06-5 MethyMnyteyclosiloxane 

2627-95-4 TetramethyldlvinykJislloxane  

2652-13-3 Eicosametfiytnonasiloxane 

70131-67-8  Non-end-Wocked  siloxanes 

9004-73-3 Mettiylpolysiioxane „ 

901 6-00-6 Potydimethytsiloxane 

18766-38-6 Docosamethylcyckxjndecasiloxane „ 

18772-36-6 EicosamettiylcycJodecasiloxane 

18844-04-7 Hexatriacontamethylheptadecasiloxam 

18919-94-3 Tetracosamethylcyctododecasiloxane   

23523-12-8 Hexatnacontamethytcyclooctadecasi(o;ane  

23523-14-0 Triacontamethy1cyc»opentadecasi(oxan3  

23732-94-7 Hexacosamethylcydotndecasiloxane  

36938-50-8 Tetratriacontamethyl  hexadecasiloxaini  .' 

36938-52-0  Octatriacxjntamethyl  octadecasiloxane  

63148-62-9 Dimethyl  silicones  and  sitoxanes 

67762-90-7 Dimethyl  silicones  and  siloxane,  reactiin  products  with  silica 

67762-94-1  Dimethylmethylvinylsiloxane  „ 

68037-59-2  Dimethythydropdylsiloxane «. 

68037-74-1  Dimethylpolysiloxanes „ 

68083-1 4-7  Dimethyldiphenylsiloxane ^ 

69430-24-6  Cydopolydimethylsiloxane 

115361-6a-7  Dimethylmethyl3,3,3-trifiuoropropy)  » 

not  available Tetracontamethylnonadecasiloxane  

not  available Octacosamethyicyclotetradecasiloxan€ 

not  available Dotetracontamethyleicosasiloxane  

not  available Tetracontamethytcycloeicosasiloxane , 

not  available Octatriacontamethylcyclononadecaslkxane 

not  available Tetratriacontamethylcycloheptadecasiloxane 

not  available Dotriacontamethylcyclohexadecasiloxene 

not  available Potymethyloctadecylsiloxane 


Effective 
date 


Reporting 
date 


10/12/93 

2/28/94 

10/12/93 

2/28/94 

10/12/93 

2/28/94 

10/12/93 

2/28m 

10/12/93 

2/28«4 

10/12/93 

2/28/94 

10/12/93 

2/28/94 

10/12/93 

2/28/94 

10/12/93 

2/28/94 

10/12/93 

2/28/94 

10/12/93 

2/28/94 

10/12/93 

2/28/94 

10/12/93 

2/28/94 

10/12/93 

2/28/94 

10/12/93 

2/28/94 

10/12/93 

2/28/94 

10/12/93 

2/28/94 

10/12/93 

2/28/94 

10/12/93 

2/28/94 

10/12j93 

2>^a'94 

10/12/93 

2/28/94 

10/12/93 

2/28/94 

10/12/93 

2/28/94 

10/12/93 

2/28/94 

10/12/93 

2/2a'94 

10/12/93 

2/28,'94 

10/12/93 

2/28/94 

10/12/93 

2/28/94 

10/12/93 

2/28/94 

10/12/93 

2/28/94 

10/12/93 

2/28/94 

10/12/93 

2/28/94 

10/12/^ 

2/28i94 

10/12/93 

2/28/94 

• 

PART  716— {AMENDED] 

2.  In  part  716: 

a.  The  authority  citation  for  part  716 
continues  to  read  as  follows: 

Authority:  15  U.S.C.  2607(d). 

b.  Section  716.20  is  amended  by 
revising  pargraph  (b)(2)  to  read  as 
follows: 


§716.20    Studien  not  subject  to  the 
reporting  requirements. 

•        •        •        •        • 

(b)    '     •     ' 

(2)  For  the  sp  scified  chemicals  in 
§  716.120(d)  under  the  category 
"Siloxanes,"  acate  oral,  dermal,  and 
inhalation  toxicity  studies  and  primary 
eye  and  dermal  irritation  studies. 


c.  Section  716.120  is  amended  by 
revising  the  siloxanes  category  under 
paragraph  (d)  to  read  as  follows: 

§  71 6.1 20    Substance*  and  listed  mixtures 
to  which  this  subpart  applies. 


(d) 


Category 


CAS>4o. 


Special  exemptions 


Effective  date 


Sunset  date 


•  •  * 

Siloxanes: 

Cydopolydimethylsiloxar>e  

Decamethylcyclopentasiloxane  ..._ 

Decamethyltetrasiloxane  

Dimethyldiphenylsiloxane 

Dimethylhydropolylsiloxane  

Dimethylmethyl  3,3,3-trifluofopropyl 

Dimethylmethylvinytsiloxane 

Dimethylpolysiloxanes 

Dimethyl  silicones  arxl  siloxanes 

Dimethyl  silicones  and  siloxane,  reaction  products 

with  silica  

Docosamethyicydoundecasiioxane 


69430-24-6 

10/12/93 

10/12A)3 

541-02-6 

10/12/93 

10/12A)3 

141-62-8 

10/12/93 

10/12A)3 

68083-14-7 

10/12/93 

10/1 2A)3 

68037-59-2 

10/12/93 

10/12A)3 

1153(51-68-7 

10/12/93 

10/12A)3 

67762-94-1 

10/12/93 

.      10/12/03 

68037-74-1 

§71 6.20(b)(2)  applies 

10/12/93 

10/12/03 

63148-62-9 

10/12/93 

10/12/03 

67762-90-7 

§71 6.20(b)(2)  applies 

10/12/93 

ia'12/03 

18766-38-6 

§71 6.20(b)(2)  applies 

10/12/93 

10/12/03 
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Category 


CAS  No. 


Special  exemptkxis 


Effective  date 


Sunset  date 


DocosamethykJecasilOKaoe  

Dodecamethylcyclohexasiloxane 
Dodecamelhytpentasiioxane 


Dotetracontamethyleicosasiloxane — 

Dotrtacortamethylcydohexadecasikjxane 

Dotriacortamethy1p«ntad9casiloxane 

Eicosamethylcycixjecasiloxana  — ™. 

Eicosamettiytnonasiloxane  

Haxacosamethylcydotridecasiloxane 

Haxacosamethyldodecasiloxane  

Hexadecamethylcyclooctasiloxane 

Hexadecamettiylheptasiloxane 

Hexamettiyteyciotnsiloxane  ."• 

Hexamethy»di9lazane ■ 

Hexametnyldisiloxane 

HeKatriacontametnytcyclooctadecasiloxane  ... 

Hexatriacontamet)Tylheptadecas4k)xane 

Methylpdysiloxane  

Methytvinylcyctosiloxane  

Non-end-blocked  siloxanee — 

OctacosamethylcyclotetradecasilOKana  

Octacosamethyltndecasiloxane 

Octadecamettiyicyctononasiloxane  

Octadecametbyloctasiloxane 

Octamethyltnsiloxane  

Octaphenykryctotetrasiloxana '. 

OctatriacontamethylcyclooonadecasilOKane  .. 

Octatriacontametfiyloctadecasiloxane 

Polymettiyloctadecylsiloxane 

Tetracontamethyteydoeicosasitoxane  

Tetracontamethylnonadecasitoxane ~. 

Tetracosamethylcydododecasiloxane 

Tettacosamethyiundecasiloxane 

Tetradecamethylcycloheptastloxane  

Tetradecamettiylhexasiloxane 

Tetramettiylcyclotetrasiloxane 

Tetramethytdivinyldisiloxane 

Tetratiiacontamettrylcycta^eptadecasiloxane 

Tetratriacontamethythexadecaaloxane  

Triacontamethylcyclopentadecasiloxane 

Triacontamethyttetradecasiloxane 

Trifluxopropy*rn€thy<cyctotnsJloxan« 


556-70-7 

§716.20<b)(2)  applies 

10A2«3 

10/1 2«>3 

540-07-6 

10/12/93 

10/12/03 

141-63-8 

10/12/93 

10/1 2A)3 

not  available 

§71 6.20(b)(2)  appliee 

10/12/93 

10/12/03 

not  available 

§716.20(bK2)applie« 

10/12/93 

10/12/03 

2471-11-6 

§71 6.20(b)(2)  applies 

10/12/93 

10/12/03 

18772-36-6 

§71 6.20(b)(2)  apples 

10/12/93 

10/12/03 

2652-13-3 

§71 6.20(b)(2)  applies 

10/12/93 

10/12/03 

23732-04-7 

§71 6.20(b)(2)  applies 

10/12/93 

10/12/03 

2471-08-1 

§71 6.20(b)(2)  applies 

10/12/93 

10/12/03 

556-68-3 

§71 6.20(b)(2)  applies 

10/12/93 

10/12/03 

541-01-5 

§  71 6.20(bM2)  applies 

10/12/93 

10/12/03 

541-05-0 

10/12/93 

10/12/03 

999-87-3 

10/12/93 

10/12A)3 

107-46-0 

10/12/93 

10/12/03 

23523-12-8 

§71 6.20(b)(2)  applies 

10/12/93 

10/12/03 

18844-04-7 

§  716.20(b)(2)  applies 

10/12/93 

10/1 2A)3 

9004-73-3 

10/12/93 

10/12/03 

2554-06-5 

10/12«3 

10/12/03 

70131-67-8 

§  716.20(b)(2)  applies 

10/12/93 

10/12/03 

I'HDt  availtible 

§716.20(bK2)  applies 

10/12«3 

10/12/03 

2471-09-2 

§71 6.20(b)(2)  applies 

10/12/93 

10/1 2A)3 

556-71-8 

§71 6.20(b)(2)  applies 

10/12/93 

10/12/03 

55o*€9  ^ 

§71 6.20(b)(2)  applies 

10/12/93 

10/12/03 

107-51-7 

10/12/93 

10/12A)3 

546-56-5 

10/12/93 

10/12/03 

iXft  flv&nsbra 

§71 6.20(b)(2)  applies 

10/12/93 

10/12/03 

36938-52-0 

§  71 6.20(b)(2)  apphes 

10/12/93 

10/12/03 

not  available 

§  716.20(b)(2)  applies 

10/12/93 

10/12/03 

not  available 

§71 6.20(b)(2)  applies 

10/12/93 

10/12/03 

not  available 

§71 6.20(b)(2)  applies 

10/12/93 

10/12/03 

18919-94-3 

§71 6.20(b)(2)  applies 

10/12/93 

10/12/03 

107-53-9 

§71 6.20(b)(2)  applies 

10/12/93 

10/12/03 

107-50-6 

§716.20(b)(2)  applies 

10/12/93 

10/1 2A)3 

107-52-8 

§71 6.20(b)(2)  applies 

10/12/93 

10/12/03 

2370-88-9 

10/12/93 

10/12/03 

2627-95-4 

10/12/93 

10/12/03 

not  available 

10/12/93 

10/12/03 

36938-50-8 

§71 6.20(b)(2)  applies 

10/12/93 

10/12/03 

23523-14-0 

§71 6.20(b)(2)  applies 

10/12/93 

10/12/03 

2471-10-5 

§  71 6^0(b)(2)  applies 

10/12/93 

10/12/03 

2374-14-3 

• 

• 

10/12/93 

• 

10/12/03 

• 
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BILUNQ  CODE  (S60-S0-F 


DEPARTMENT  OF  TRANSPORTATION 

Federal  Railroad  Administration 

49  CFR  Parts  171, 172, 173, 174,  and 
179 

Statement  of  Enforcement  Policy 

AGENCY;  Federal  Railroad 
Administration  (FRA).  Transportation. 

ACTION:  Statement  of  enforcement 

policy. 

SUMMARY:  This  notira  reminds  users  of 
tank  cars  that  new  Federal  requirements 
become  effective  on  October  1. 1993.  for 
materials  poisonous  by  inhalation.  FRA 


intends  to  take  action  to  assure 
compliance  with  those  requirements. 

FOR  FURTHER  INFORMATION  CONTACT: 

Edward  W.  Pritchard  (Telephone  (202- 
366-9178)]  or  James  H.  Rader 
(Telephone  (202-366-9178)).  Hazardous 
Materials  Division.  FRA.  Washington. 
DC  20590;  or  Thomas  A.  Phemister 
(Telephone  (202-366-0635)).  Trial 
Attorney.  Office  of  Chief  Counsel,  FRA, 
Washington.  DC  20590. 
SUPPt-EMENTARY  INFORMATWN:  In  its 
investigation  of  the  July  26, 1993, 
release  of  oleum  i  at  Richmond. 


I  This  material,  also  known  as  fuming  sulfuric 
•cid.  tiecomM  poisonous  by  inhalation  at 
concentrations  greater  than  30  penant  free  sulfur 
trioxide.  In  this  incident,  it  was  the  sulfur  trioxida 
fumaa  that  Mcaped  and  combioad  %rith  moisture  in 
the  air  k:  form  sulfuric  acid  miat  particles  that 
materialized  as  dense  white  clouds. 


California,  the  Federal  Raiboad 
Administration  learned  that  some  users 
of  tank  cars  may  not  have  taken 
appropriate  measures  to  comply  with 
the  requirements  that  become 
mandatory  on  October  1, 1993.  These 
regulations  require  use  of  upgraded  tank 
cars  to  transport  materials  that  are 
poisonous  by  inhalation  (PIH). 

The  Hazardous  Materials  Regulations 
(HMR)  were  amended  on  December  21, 
1990,  with  the  publication  of  the  final 
rule  in  Docket  HM-I8I.2  This 
comprehensive  proceeding  revised  the 
HMR  in  many  areas  including  new 
requirements  for  tank  cars  transporting 


2P8rfotmanc»-Orient«d  Packaging  Standards: 
Changea  to  n«««ififtinii  Hazard  CoDununicaUon, 
Packaging  and  Handling  Requiremants  Based  on 
UN  Standard*  and  Agency  Initiative;  Docket  HM- 
181.  Final  Rule.  55  FR  52402.  December  21, 1990. 
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PIH  materials.  In  order  to  facilitate  an 
orderly  transition  from  pre-HM-181 
regulations  to  the  new  standards,  the 
Research  and  Special  Programs 
Administration  (RS'A)  established  an 
implementation  schedule  that  phased  in 
the  mandatory  compliance  dates  for  the 
amendments  over  a  period  of  several 
years,  starting  with  1991.  Regulations 
affecting  shipping  papers,  marking, 
labelling/placarding  and  emergency 
response  communications  for  PIH 
materials  went  into  effect  October  1, 
1992.  Regulations  for  packaging  PIH 
materials  become  mandatory  on  October 
1, 1993. 

On  and  after  that  date,  shippers 
offering  PIH  materials  must  choose  from 
a  limited  and  specific  set  of  tank  cars: 

•  Liquid  PIH  materials  ranked  in 
Hazard  Zone  A  (for  example, 
ethyleneimine)  must  be  transported  in 
DOT  105J  tank  cars  wth  a  500  psi  tank 
test  pressure  (or  higher),  and 

•  Liquid  PIH  materials  ranked  in 
Hazard  Zone  B  (for  example,  acetone 
cyanohydrin)  must  be  transported  in 
EiOT  105 J  tank  cars  with  a  300  pound 
(or  greater)  tank  test  pressure. 

•  Gaseous  PIH  materials  have  similar 
constraints  requiring  the  use  of 
upgraded  tank  cars  and  producers  and 
shippers  are  cautioned  to  review  the 
HMR  to  determine  the  restrictions  for 
each  specific  product. 

RSPA  published  a  notice  of  proposed 
rulemaking  on  July  12, 1993,»  that 
would,  if  made  final  in  its  proposed 
form,  authorize  additional  tank  cars  for 
the  transportation  of  hquid  PIH 
materials  in  Hazard  Zone  B.  That  NPRM 
does  not,  however,  propose  any  general 
extension  of  the  October  1, 1993 
deadline.  RPSA  and  ERA  are  also 
considering  changes  to  tank  cars 
transporting  PIH  gases.  However,  this 
regulatory  effort  is  only  at  a  preliminary 
stage  and  will  not  affect  the  October  1, 
1993  deadline.^  Interested  persons 
should  refer  to  these  regulatory 
publications  for  further  information. 

FRA  is  taking  this  opportunity  to 
remind  shippers  and  car  owners  of  the 
October  1, 1993,  compUance  date  for 
packagings  (including  tank  cars)  that 
contain  PIH  materials  and  to  state  our 
enforcement  policy.  Packagings  not  in 
compliance  with  the  October  1, 1993, 
deadline  may  not  be  loaded  with  PIH 
materials.  If  loaded  prior  to  the 
compliance  deadline,  they  may 
continue  to  destination  for  unloading. 


>  Performance  Oriented  Packaging  Standards; 
Miscellaneous  Amendmants:  Docket  HM-181F, 
Notice  of  Proposed  Rulemaking,  58  FR  37612,  July 
20. 1993. 

*  Specifications  for  Tank  Cars,  Docket  HM-17SA. 
ANPRMs  published  55  FR  20242,  May  IS.  1990, 
and  55  FR  35327,  August  29, 1990. 


Once  unloaded,  tha  packages  may  not 
be  reloaded  until  brou^t  into 
compliance. 

The  performance-oriented  packaging 
standards  were  promulgated  imder  the 
Hazardous  Materials  Transportation 
Act."  Subsection  1 10(a)  of  the  Act 
provides  for  the  assessment  of  a  dvil 
penalty  of  up  to  $25,000  for  eadi 
violation  of  any  re{^lation  issued  under 
the  Act.  Each  day  of  violation  is  a 
separate  offense.  S  ibsection  110(b)  of 
the  Act  provides  ttat  any  person  who 
knowingly  tampen.  with  a  marking, 
label,  placard,  or  description  or 
willfully  violates  a  regulation  issued 
imder  the  Act  shal  be  fined  under  title 
18,  United  States  Code,  or  imprisoned 
for  not  more  than  £  years.  The  FRA  may, 
through  the  Attorn  )y  General,  also  seek 
injunctive  relief  i^  a  Federal  district 
court  to  enforce  ruJes  issued  under  the 
railroad  safety  Isw; .« 

It  is  the  poucy  oi  the  FRA  to  monitor 
the  activities  of  rai' roads,  shippers,  and 
tank  car  manufacturers  to  safeguard  the 
public  from  risks  asociated  with  the 
transportation  of  lutzardous  materials  in 
commerce  and  to  tf  ke  actions  necessary 
to  assure  compliani«  with  the 
hazardous  material  i  reguJations, 
including  those  new  requirements  that 
become  effective  or  October  1, 1993. 

Issued  in  Washingtim,  DC,  od  August  30, 
1993. 

JeleMMMdltork, 

Administrattx^. 

(FR  Doc.  93-21773  Wed  9-9-93;  8:45  am| 

BIUMO  CODE  4tie-««-P 


DEPARTMENT  OF  COMMERCE 

National  Oceanic  and  Atmospheric 
Administration 

50  CFR  Part  663 

[Docket  No.  9212S3-S353;  ID.  090293B] 

Pacific  Coast  Groundftsh  Fishery 

AGENCY:  National  Marine  Fisheries 

Service  (NMFS),  National  Oceanic  and 

Atmospheric  Administration,  (NOAA), 

Commerce. 

ACTION:  Fishing  restictions.  request  for 

comments. 

StHMlARY:  NMFS  annoimces  reductions 
in  vessel  trip  limits  for  trawl-caught 
sablefish,  which  is  a  component  of  the 
deepwater  complex  [thomyheads,  Dover 
sole,  and  trawl-caught  sablefish)  in  the 
groundfish  fishery  off  Washington, 
Oregon,  and  CaUfomia.  This  action  is 
authorized  under  the  Pacific  Coast 


■  40  App.  U.S.C  IfiOl  et  s«q. 

•See  45  U.S.C  439  and  49  App.  V.SXl  1810. 


Groundfish  Fishery  Management  Plan 
(FMP).  The  trip  limit  is  designed  to  keep 
the  catcb  within  the  1993  harvest 
guideline  while  extending  the  fishery  as 
long  as  possible  dining  the  year. 
DATES:  Effective  Date:  Effective  fi-om 
0001  hours  (local  time)  September  8. 
1993,  until  modified,  superseded,  or 
rescinded.  Comments  will  be  accepted 
through  September  27, 1993. 
ADDRESSES:  Submit  comments  to 
Rolland  A.  Schmitten,  Director, 
Northwest  Region,  National  Marine 
Fisheries  Service,  7600  Sand  Point  Way 
NE,  BIN-C15700,  Seattle.  Washington, 
98115-0070;  or  Dr.  Gary  Matlock. 
Acting  Director,  Southwest  Region. 
National  Marine  Fisheries  Service,  501 
West  Ocean  Blvd..  suite  4200,  Long 
Beach,  California  90802-4213. 
FOR  FURTHER  INFORMATKM  CONTACT: 
William  L  Robinson  at  206-526-6140; 
or  Rodney  Mclnnis  at  310-980-^^040. 
SUPPLEMENTARY  INFORMATION:  The  FMP 
and  its  implementing  regulations  (50 
CFR  part  663)  provide  for  rapid  changes 
to  specific  management  measures  that 
have  been  designated  "routine."  Trip 
landing  and  frequency  Umits  for  trawl- 
caught  sablefish,  Dover  sole,  and 
thomyheads,  the  sp>ecies  comprising  the 
deepwater  complex,  are  among  those 
management  measures  that  have  been 
designated  as  routine  at  50  CFR 
663.23(c}(l].  Implementation  and 
further  adjustment  of  those  measures 
may  occur  after  consideration  at  a  single 
Padfic  Fishery  Management  Council 
(Council]  meeting.  A  trip  limit  is 
defined  at  50  CFR  663.2  as  the  total 
allowable  amount  of  a  groundfish 
species  or  species  complex  by  weight,  or 
by  percentage  of  weight  of  Rsh  on  board, 
that  may  be  taken  and  retained, 
possessed,  or  landed  from  a  single 
fishing  trip. 

Sablefisn,  thomyheads,  and  Dover 
sole  are  managed  collectively  as  the 
deepwater  complex  because  they  are 
often  caught  together  in  the  trawl 
fishery.  Sablefish  are  managed  with  a 
species  harvest  guidehne  of  7,000 
metric  tons  (mt),  which,  after 
subtracting  a  treaty  Indian  set-aside  of 
300  mt.  is  allocated  between  trawl  and 
■"nontrawl  fisheries.  The  trawl  and 
nontrawl  allocations  also  are  considered 
harvest  guidelines. 

On  January  1, 1993,  the  trip  limit  for 
the  deepwater  complex  was  set  at 
45,000  pounds  (20,412  kg)  cumulative 
in  a  2-week  period,  of  which  no  more 
than  20,000  pounds  (9,072  kg)  could  be 
thomyheads.  The  trip  hmit  for  sablefish 
taken  with  trawl  gear,  which  was 
applied  to  each  trip  rather  than 
cumulatively  over  the  2-week  period, 
was  25  percent  of  the  deepwater 
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complex  if  more  than  1.000  pounds  (454 
kg)  of  sablefish  were  landed.  In  any 
landing,  no  more  than  5,000  pounds 
(2.268  kg)  could  be  sablefish  smaller 
than  22-inches  (56  cm)  (total  length). 
Catch  information  presented  at  the  April 
Council  meeting  indicated  that  the  trawl 
allocation  for  sablefish  of  3,886  mt 
would  be  exceeded  around  October. 

Consequently,  the  Council 
recommended  and  NMFS  imposed  a  30" 
percent  reduction  to  the  cumulative  trip 
limit  for  the  deepwater  complex,  from 
45,000  pounds  (20.412  kg)  per  2-week 
period  to  60,000  pounds  (27,216  kg)  per 
4-week  period,  hoping  for  a  similar 
reduction  in  the  catch  of  sablefish.  To 
avoid  an  increase  in  the  rate  of 
thomyhead  landings,  the  thomyhead 
trip  limit  also  was  reduced  from  20,000 
pounds  (9,072  kg)  cumulative  per  2- 
week  period  to  35,000  pounds  (15.876 
kg)  cumulative  per  4-week  period  (58 
FR  21949.  April  26.  1993). 

Also  at  its  April  meeting,  the  Council 
recommended  that  the  Director,  NMFS. 
Northwest  Region,  make  further 
adjustments  to  routine  management 
measures  before  the  September  Council 
meeting,  in  consultation  with  relevant 
advisors  and  interested  Council 
members,  if  it  appeared  that  a  harvest 
guideline  would  be  reached  by  October 
31. 1993.  The  best  available  information 
on  August  31. 1993.  indicates  that  the 
trawl  catch  of  sablefish  through  August 
21. 1993.  was  3.014  mt.  90  percent  of 
the  trawl  catch  for  the  same  period  in 
1991-1992.  However,  the  trawl 
allocation  is  only  75  percent  of  the 
annual  catch  in  1991-1992. 
Consequently,  if  landing  rates  are  not 
curtailed,  the  trawl  allocation  of  3,886 


mt  would  be  taken  near  October  20  and 
the  7,000-mt  harvest  guideline  for 
sablefish  would  be  reached  in  mid- 
November.  If  no  action  is  taken,  the 
trawl  allocation  will  be  exceeded  by 
about  20  percent,  and  the  species 
harvest  guideline  by  about  8  percent  in 
1993.  The  harvest  guidelines  for 
sabelfish  caught  with  nontrawl  gear 
Dover  sole,  and  thomyheads  are  not 
expected  to  be  reached. 

In  consultation  with  relevant  advisors 
and  interested  Council  members, 
including  the  State  fishery  agency 
directors  of  Washington,  Oregon,  and 
CaUfomia.  the  Regional  Director  has 
decided  to  impose  an  additional  3.000- 
pound  (1.361  kg)  limit  on  the  amount  of 
trawl-caught  sablefish  that  may  be 
landed  per  trip.  This  would  modify  the 
current  trip  limit  by  allowing  trawl- 
caught  sablefish  landings  of  either  1.000 
pounds  (454  kg),  or  25  percent  of  the 
deepwater  complex  not  to  exceed  3,000 
pounds  (1.361  kg),  whichever  is  greater. 
Because  each  landing  would  contain 
less  than  the  current  5.000-pound  (2.268 
kg)  limit  for  trawl-caught  sablefish 
smaller  than  22  inches  (56  cm),  that  trip 
limit  is  removed  and  all  sablefish  could 
be  smaller  than  22  inches.  This  is 
intended  to  reduce  the  catch  as  the 
species  harvest  guideline  is  approached, 
but  may  slightly  exceed  the  trawl 
allocation  for  sablefish.  No  change  is 
made  to  the  cumulative  trip  limits  for 
the  deepwater  complex  or  thomyheads. 
The  Coimcil  will  discuss  this  issue 
again  at  its  September  1993  meeting  and 
may  recommend  further  action. 

Secretarial  Action 

The  Secretary  of  Commerce 
(Secretary)  concurs  with  the  Regional 


Director's  recommendation  and 
announces  the  following  change  to  ihe 
management  measures  for  sablefish 
announced  at  58  FR  2990  (January  7. 
1993)  and  58  FR  21949  (April  26.  19931 
In  any  landing  of  the  deepwater 
complex,  the  inp  hmit  for  irawi-caughi 
sablefish  is  reduced  to  the  greater  of 
1.000  pounds  (454  kg),  or  25  percent  of 
the  deepwater  complex  not  to  exceed 
3.000  pounds  (1.361  kg) 

Classification 

.  The  determination  to  take  this  action 
is  based  on  the  most  recent  data 
available.  The  aggregate  data  upon 
which  the  determination  is  based  are 
available  for  public  inspection  at  the 
Office  of  the  Director.  Northwest  Region 
(see  ADDRESSES)  during  business  hours 
until  September  27, 1993. 

This  action  is  taken  under  the 
authority  of  50  CFR  663.23(c),  and 
section  III.C.(l)  of  the  Appendix  to  50 
CFR  part  663. 

This  action  is  in  compliance  with  E.O. 
12291. 

List  of  Subjects  in  50  CFR  Part  663 

Administrative  practice  and 
procedure,  Fisheries,  Fishing, 
Recordkeeping  and  reporting 
requirements. 

Authority:  16  U.S.C.  1801  et  seq. 

Dated;  September  3, 1993. 
David  S.  Crestin, 

Acting  Director.  Office  of  Fisheries 
Conservation  and  Management,  National 
Marine  Fisheries  Service. 
IFR  Doc.  93-22123  Filed  9-7-93;  2;58  pml 
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This  secfeon  ot  the  FEDERAL  REGtSTER 
contains  notices  to  the  pubic  ot  the  proposed 
ssuance  ol  rutes  and  regulations.  The 
purpose  ot  these  notices  is  to  give  interested 
persons  an  opportwiity  to  paiticipate  in  the 
rute  making  prior  to  the  adoption  oi  the  fnai 
rules. 


DEPARTMENT  OF  AGRICULTURE 

AgricuttufBl  M8rkotit>g  SwvfC9 

7  CFR  Parts  1007. 1093. 1094. 1096. 
and  1108 

[Docket  Nos.  AO-366-A3S,  et  al.;  DA-03- 
21] 

Milk  In  the  Georgia  and  Certain  Other 
Maf1(etir>g  Areas;  Hearing  on  Proposed 
Amendments  to  Tentative  Marlieting 
Agreements  and  Orders 


7  CFR 
part 

Marketing  area 

Docket  No. 

1007  ... 

1093  ... 

1094  ... 

1096  -. 
1108  ... 

Georgia 

AtabaiTB-West 

Florida. 
New  Orleans-Mis- 
sissippi. 
Greater  Louisiana 
Central  Arkansas  . 

AO-386-A36 
AO-38&-A14 

AO-103-A56 

AO-257-A43 
AO-243-A46 

AGBtCV:  Agricuhural  Marketing  Service, 

USDA. 

ACTION:  Notice  of  public  hearing  on 

proposed  ruiemalcing. 

summary:  This  hearing  is  being  held  to 
consider  proposals  that  would:  Merge 
several  Federal  milk  orders  in  the 
southern  United  States;  incorporate  six 
now-unregulated  Tennessee  counties 
and  the  marketing  areas  of  the  recently 
terminated  Nashville  and  Memphis, 
Termessee,  orders  into  the  new  merged 
order;  provide  "unit  pooling"  for  the 
Alabama-West  Florida  order  and 
change  the  plant  location  adjustments 
for  producers  delivering  milk  to  plants 
located  in  the  Mobile,  Alabama,  area  of 
the  merged  order. 

DATES:  The  hearing  will  convene  at  1 
p.m.,  November  1, 1993. 
ADDRESSES:  The  bearing  will  be  held  at 
the  Holiday  Inn — Perimeter  Dunwoody, 
4386  Chamblee-Dunwoody  Road, 
Atlanta.  Georgia  30341.  (Telephone: 
404/457-6363). 

FOR  FURTHER  INFORMATION  CONTACT: 
Nicholas  Memoli,  Marketing  Specialist. 
USDA/AMS/Dairy  Division.  Order 
Formulation  Branch,  room  2968,  South 


Building.  PO  Box  96456.  Washington. 
DC  20090-6456.  (2C2)  690-1932. 
SUPPt.EMENTARY  INPC'RMATION:  This 
administrative  action  is  governed  by  the 
provisions  of  sections  556  and  557  of 
Title  5  of  the  Unitec  States  Code  and,  ,• 
therefore,  is  excluded  from  the 
requirements  of  Executive  Order  12291. 

Notice  is  hereby  given  of  a  public 
hearing  to  be  held  a  the  Holiday  Inn — 
Perimeter  Dunwoody,  4386  Chambiee- 
Dunwoody  Road,  AiJanta,  GA,  30341 
beginning  at  1  p.m.,  on  November  1. 
1993,  with  respect  t  D  proposed 
amendments  to  the  entative  marketing 
agreements  and  to  the  orders  regulating 
the  handling  of  miU.  in  the  Georgia; 
Alabama-West  Florida;  New  Orleans- 
Mississippi;  Greater  Louisiana;  and 
Central  Arkansas  m  irketing  areas. 

The  hearing  is  called  pursuant  to  the 
provisions  of  the  Ag.ricultural  Marketing 
Agreement  Act  of  1937,  as  amended  (7 
U.S.C.  601-674)  ("the  Act'l.  and  the 
applicable  rules  of  practice  and 
procedure  governing  the  formulation  of 
marketing  agreemerts  and  marketing 
orders  {7  CFR  part  SOO). 

The  purpose  of  the  hearing  is  to 
receive  evidence  with  respect  to  the 
economic  and  marketing  conditions 
which  relate  to  the  proposed 
amendments,  hereinafter  set  forth,  and 
any  appropriate  modifications  thereof, 
to  the  tentative  marketing  agreements 
and  to  the  orders. 

Actions  under  the  Federal  milk  order 
program  are  subject  to  the  Regulatory 
Flexibility  Act  (Pub  L.  9&-354).  This 
Act  seeks  to  ensure  that,  within  the 
statutory  authority  of  a  program,  the 
regulatory  and  information 
requirements  are  tailored  to  the  size  and 
nature  of  small  businesses.  For  the 
purpose  of  the  Act,  ^  dairy  farm  is  a 
"small  business"  if  t  has  an  annual 
gross  revenue  of  less  than  $500,000,  and 
a  dairy  products  manufacturer  is  a 
"small  business"  if  t  has  fewer  than  500 
employees.  Most  paries  subject  to  a 
milk  order  are  considered  as  a  small 
business.  Accordingly,  interested  parties 
are  invited  to  presert  evidence  on  the 
probable  regulatory  and  informational 
impact  of  the  hearing  proposals  on 
small  businesses.  Also,  parties  may 
suggest  modificatiors  of  these  proposals 
for  the  purpose  of  tailoring  their 
applicability  to  small  businesses. 

The  amemiments  to  the  rules 
proposed  herein  have  been  reviewed 
under  Executive  Orcer  12778.  Civil 

f 


Justice  Reform.  They  are  rrat  intended  to 

have  retroactive  effect.  If  adopted,  the 
proposed  amendments  would  not 
preempt  any  state  or  local  laws, 
regulations,  or  policies,  unless  they 
present  an  irreconcilable  connict  with 
these  rules. 

The  Act  provides  that  administrative 
proceedings  must  be  exhausted  before 
parties  may  file  suit  in  court.  Under 
section  8c(15)(A)  of  the  Act,  any  handier 
subject  to  an  order  may  file  with  the 
Secretary  a  petition  stating  that  the 
order,  any  provision  of  the  order,  or  any 
obligation  imposed  in  connection  with 
the  order  is  not  in  accordance  with  the 
law  and  requesting  a  modification  of  an 
order  or  to  be  exempted  from  the  order. 
A  handler  is  afforded  the  opportunity 
for  a  hearing  on  the  petition.  After  a 
hearing  the  Secretary  would  rule  on  the 
petition.  The  Act  provides.that  the 
district  court  of  the  United  States  in  any 
district  in  which  the  handier  is  an 
inhabitant,  or  has  its  principal  place  of 
business,  has  jurisdiction  in  equity  to 
review  the  Secretary's  ruling  on  the 
petition,  provided  a  bill  in  equity  is 
filed  not  later  than  20  days  after  date  of 
the  entry  of  the  ruling. 

Interested  parties  who  wish  to 
introduce  exhibits  should  provide  the 
Presiding  Officer  at  the  hearing  with  4 
copies  of  such  exhibits  for  the  OiTicial 
Record.  Also,  it  would  be  helpful  if 
additional  copies  are  available  for  the 
use  of  other  participants  at  the  hearing. 

Several  of  the  proposals  to  be 
considered  would  combine  the  several 
existing  marketing  areas  under  one 
order,  raising  the  issue  of  whether  the 
provisions  set  forth  in  those  proposals 
wuiiid  tend  to  effectuate  the  declared 
policy  of  the  Act  if  they  are  applied  to 
the  proposed  merged  marketing  area, 
and,  if  not.  what  modifications  of  the 
provisions  would  be  appropriate. 

The  issues  raised  by  tnese  proposals 
include  whether  the  declared  policy  of 
the  Act  would  tend  to  be  effectuated  by: 

(a)  Merger  of  one  or  more  of  the 
marketing  areas,  or  any  combination  of 
marketing  areas  for  separate  or 
combined  orders  which  include  part  or 
all  of  the  areas  presently  defmed  in  the 
respective  orders;  and 

(b)  Adoption  of  any  of  the  proposed 
provisions,  or  appropriate  modifications 
thereof,  for  any  separate  order  or  any 
combination  of  such  orders  including  a 
review  of  the  appropriate  pricing  and 
pooling  provisions  of  the  orders 
whether  separate  or  in  any  combination. 
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The  proposed  merger  of  orders  also 
raises  the  issue  of  the  appropriate 
disposition  of  the  producer-settlement 
funds,  marketing  service  funds,  and  any 
administrative  funds  accumulated 
under  the  existing  individual  orders. 

List  of  Subjects  in  7  CFK  Parts  1007, 
1093, 1094, 1096,  and  1108 

Milk  marketing  orders. 

The  authority  citation  for  7  CFR  parts 
1007. 1093, 1094, 1096.  and  1108 
continues  to  read  as  follows: 

Authority:  Sees.  1-19. 48  Stat.  31.  as 
amended;  7  U.S.C.  601-674. 

The  proposed  amendments,  as  set 
forth  below,  have  not  received  the 
approval  of  the  Secretary  of  Agriculture. 

Proposed  by  Dairymen,  Inc..  Gulf 
Dairy  Association,  Inc..  Southern  Milk 
Sales.  Inc..  and  Carolina  Virginia  Milk 
Producers  Association,  Inc.: 

Proposal  No.  1 

Merge  the  marketing  areas  of  the 
Georgia  (part  1007),  Alabama-West 
Florida  (part  1093).  New  Orleans- 
Mississippi  (part  1094).  Greater 
Louisiana  (part  1096).  and  recently 
terminated  Nashville.  Tennessee,  milk 
orders  with  the  unregulated  Tennessee 
counties  of  Lincoln.  Moore.  Franklin, 
and  Van  Buren.  to  form  a  "Gulf  States" 
marketing  area  (part  1007)  with  terms 
and  provisions  as  follows: 

§  1 007. 1    General  provisions. 

The  terms,  definitions,  and  provisions 
in  part  1000  of  this  chapter  are  hereby 
incorporated  by  reference  and  made  a 
part  of  this  order. 

§  1007.2    Gutf  States  marketing  area. 

The  Gulf  States  marketing  area. 
hereinafter  called  the  marketing  area, 
means  all  territory  within  the  bounds  of 
the  following  Alabama.  Florida.  Georgia. 
Kentucky.  Mississippi,  and  Tennessee 
counties  and  Louisiana  parishes, 
including  all  piers,  docks,  and  wharves 
connected  therewith  and  all  craft 
moored  thereat,  and  all  territory 
occupied  by  government  (municipal, 
State,  or  Federal)  reservations, 
installations,  institutions,  or  other 
similar  establishments  if  any  part 
thereof  is  within  any  of  the  listed 
counties  or  parishes: 

Zonel 

Kentucky  Counties 

Allen.  Barren.  Metcalfe,  Monroe,  Simpson, 
and  Warren. 

Zone  2 

Tennessee  Counties 

Cheatham,  Clay,  Davidson,  Dickson. 
Fentress.  Houston,  Humphreys,  Jackson, 
Macon.  Montgomery,  Overton,  Pickett, 


Putnam,  Robertson,  Smith,  Stewart,  Sunmer, 
Trousdale,  and  Wilson. 

Zone  3 

Tennessee  Counties 

Bedford.  Cannon,  Coffee,  De  Kalb. 
Franklin,  Giles.  Hickman.  Lawrence,  Lewis, 
Lincoln,  Marshall.  Maury,  Moore,  Perry, 
Rutherford,  Warren.  Wayne,  White. 
Williamson,  and  Van  Buren. 

Zone  4 

Alabama  Counties 

Cherokee,  Colbert.  De  Kalb,  Franklin, 
Jackson,  Lauderdale,  Lawrence,  Limestone, 
Madison,  Marshall,  and  Morgan. 

Zones 

Mississippi  Counties 

Alcorn,  Benton,  Itawamba.  Lee,  Pontotoc. 
Prentiss.  Tippah,  Tishomingo,  and  Union. 

Zone  6 

Georgia  Counties 

Bartow.  Cherokee.  Dawson,  Floyd,  Forsyth. 
Gilmer.  Gordon.  Habersham,  Hall,  Lumpkin, 
Pickens,  Towns,  Union,  and  White. 

Zone  7 

Mississippi  Counties 

Calhoun.  Chickasaw,  Clay,  Coahoma, 
Grenada.  Monroe,  Quitman,  Tallahatchie, 
and  Yalobusha. 

Zones 

Alabama  Counties 

Bibb,  Blount,  Calhoun,  Chambers,  Chilton, 
Clay,  Cleburne,  Coosa,  Cullman,  Etowah, 
Fayette,  Jefferson,  Lamar,  Marion,  Pickens, 
Randolph,  St.  Clair,  Shelby.  Talledega, 
Tallapoosa,  Tuscaloosa,  Walker,  and 
Winston. 

Georgia  Counties 

Banks.  Barrow,  Butts,  Carroll,  Clarke, 
Clayton,  Cobb,  Coweta,  DeKalb.  Douglas. 
Elbert.  Fayette,  Franklin,  Fulton,  Greene. 
Gwinnett,  Haralson,  Hart,  Heard.  Henry. 
Jackson,  Jasper,  Lamar,  Lincoln,  Madison, 
Meriwether,  Morgan,  Newton,  Oconee, 
Oglethorpe,  Paulding.  Pike,  Polk,  Putnam, 
Rockdale,  Spalding,  Stephens,  Taliaferro, 
Troup,  Walton,  and  Wilkes. 

Zone  9 

Mississippi  Counties 

Bolivar,  Carroll,  Choctaw,  Leflore, 
Lowndes,  Montgomery,  Oktibbeha, 
Sunflower,  and  Webster. 

Zone  10 

Georgia  Counties 

Baldwin,  Bibb,  Beckley,  Burke. 
Chattahoochee,  Columbia,  Crawford,  Crisp. 
Dodge,  Dooly,  Emanuel,  Glascock,  Hancock, 
Harris,  Houston,  Jefferson,  Jenkins,  Johnson, 
Jones,  Laurens,  Macon,  Marion,  McDuffie. 
Monroe.  Muscogee,  Peach,  Pulaski, 
Richmond,  Schley,  Stewart,  Sumter.  Talbot, 
Taylor,  Treutlen,  Twiggs,  Upson,  Warren. 
Washington.  Webster,  Wilcox,  and 
Wilkinson. 

Zone  11 


Mississippi  Counties 

Attala,  Holmes,  Humphreys,  Noxubee. 
Washington,  and  Winston. 

Zone  12 

Louisiana  Parishes 

Bienville,  Bossier,  Caddo,  Caldwell, 
Catahoula,  Claiborne,  Concordia,  De  Soto. 
East  Carroll.  Franklin,  Grant,  Jackson,  La 
Salle,  Lincoln,  Madison,  Morehouse, 
Natchitoches,  Ouachita,  Red  River,  Richland, 
Sabine,  Tensas,  Union.  Webster.  West 
Carroll,  and  Winn. 

Zone  13 

Alabama  Counties 

Autauga,  Barbout,  Bullock,  Butler, 
Choctaw,  Clarke,  Conecuh,  Crenshaw,  Dallas, 
Elmore,  Greene,  Hale,  Lee,  L,owndes,  Macon. 
Marengo,  Monroe,  Montgomery,  Perry,  Pike. 
Russell,  Sumter,  Washington,  and  Wilcox. 

Mississippi  Counties 

Adams,  Claiborne,  Clarke,  Copiah.  Hinds. 
Issaquena,  Jasper,  Jefferson,  Kemper, 
Lauderdale,  Leake,  Madison,  Nesholw.    . 
Newton.  Rankin,  Scott,  Sharkey,  Simpson, 
Smith,  Warren,  and  Yazoo. 

Zone  14 

Alabama  County  of  Houston 

Georgia  Counties 

Appling,  Atkinson,  Bacon,  Baker,  Ben  Hill. 
Berrien.  Bleckley,  Bulloch.  Brantley.  Brooks, 
Bryan,  Calhoun,  Candler,  Camden,  Charlton, 
Chatham,  Clay,  Clinch,  Coffee,  Coulquitt. 
Cook,  Crisp,  Decatur,  Dodge.  Dooly, 
Dou^erty,  Early,  Echols,  Effingham, 
Emanuel,  Evans,  Glynn,  Grady,  Irwin,  Jeff 
Davis,  Jenkins,  Johnson,  Lanier,  Laurens,  Lee, 
Liberty.  Long,  Lowndes.  Mcintosh,  Miller, 
Mitchell.  Montgomery,  Pierce,  Pulaski, 
Quitman,  Randolph,  Seminole,  Screven, 
Stewart,  Sumter,  Tattnall,  Telfair,  Tenell. 
Thomas.  Tift,  Toombs,  Turner,  Treutlen, 
Ware,  Wayne,  Webster,  Wheeler,  Wilcox,  and 
Worth. 

Zone  15 

Mississippi  Counties 

Amite,  Covington,  Forrest,  Franklin, 
Greene,  Jefferson  Davis,  Jones.  Lamar, 
Lawrence,  Lincoln,  Marion,  Perry,  Pike, 
Walthall,  Wayne,  and  Wilkinson. 

Zone  16 

Louisiana  Parishes 

Allen,  Avoyelles,  Beauregard,  East 
Feliciana,  Evangeline,  Livingston,  Rapides, 
Saint  Helena,  Vernon,  and  West  Feliciana. 

Zone  17 

Alabama  Counties 

Baldwin,  Coffee,  Covington,  Dale, 
Escambia,  Geneva,  Henry,  and  Mobile. 

Florida  Counties 

Escambia,  Okaloosa,  Santa  Rosa,  and 
Walton. 

Louisiana  Parishes 

St.  Tammany.  Tangipahoa,  and 
Washington. 
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Mississippi  Counties 

George,  Hancock.  Harrison,  Jackson.  Pearl 
River,  and  Stone. 

Zone  18 

Louisiana  Parishes 

Acadia,  Ascension,  Assumption.  Calcasieu. 
Cameron,  East  Baton  Rouge.  Iberia.  Iberville, 
lefferson  Davis,  Lafayette,  Pointe  Coupee,  St. 
James,  St.  John  the  Baptist,  St.  Landry.  St. 
Martin.  St  Mary,  Vermilion,  and  West  Baton 
Rouge. 

Zone  19 

Louisiana  Parishes 

Jefferson,  Lafourche,  Orleans.  Plaquemines, 
St.  Bernard,  St  Charles,  and  Terrebonne. 

S 1 007.3    Route  disposition. 

Route  disposition  means  a  delivery  to 
a  retail  or  wholesale  outlet  (except  to  a 
plant)  either  direct  or  through  any 
distribution  facility  (including 
disposition  from  a  plant  store,  vendor  or 
vending  machine)  of  a  fluid  milk 
product  classified  as  Class  I  milk. 

§1007.4    Plant 

Plant  means  the  land,  buildings,  fecilities. 
and  equipment  constituting  a  single 
operating  unit  or  establishment  at  which 
milk  or  milk  products,  including  filled  milk, 
are  received,  processed,  or  packaged. 
Sep>arate  fecilities  without  stationary  storage 
tanks  that  are  used  only  as  a  reload  point  for 
transferring  bulk  milk  from  one  tank  truck  to 
another  or  separate  facilities  used  only  as  a 
distribution  point  for  storing  packaged  fluid 
milk  products  in  transit  for  route  disposition 
shall  not  be  a  plant  under  this  defmition. 

$1007.5    Distributing  plant 

Distributing  plant  means  a  plant  that 
is  approved  by  a  duly  constituted 
regulatory  agency  for  the  handling  of 
Grade  A  milk  and  at  which  fluid  milk 
products  are  processed  or  packaged  and 
from  which  there  is  route  disposition  in 
the  marketing  area  during  the  month. 

§1007.6    Supply  plant 

Supply  plant  means  a  plant  that  is 
approved  by  a  duly  constituted 
regulatory  agency  for  the  handling  of 
Grade  A  milk  and  from  which  fluid  milk 
products  are  transferred  during  the 
month  to  a  pool  distributing  plant. 

§1007.7    Pool  plant 

Except  as  provided  in  paragraph  (d)  of 
this  section,  pooy  plant  means: 

(a)  A  distriouting  plant  from  which 
during  the  month  there  is: 

(1)  Total  route  disposition,  except 
filled  milk,  equal  to  50  percent  or  more 
of  the  total  quantity  of  Grade  A  fluid 
milk  products;  except  filled  milk, 
physically  received  at  such  plant  or 
diverted  therefrom  pursuant  to 
§1007.13;  and 

(2)  Route  disposition,  except  HUed 
milk,  in  the  marketing  area  is  at  least  the 


lesser  of  a  daily  average  of  1,500  pounds 
or  10  percent  of  the  total  quantity  of 
fluid  milk  products,  except  filled  milk, 
physically  received  or  diverted 
therefrom  pursuan'  to  §  1007.13. 

(b)  A  supply  plant  from  which  fluid 
milk  products  are  transferred  to  pool 
distributing  plants.  Such  transfers,  in 
excess  of  receipts  by  transfer  from  pool 
distributing  plants,  must  equal  not  less 
than  60  percent  in  aach  of  the  months 
of  July  through  November,  and  40 
percent  in  each  of  the  months  of 
December  through  June,  of  the  total 
quantity  of  Grade  A  milk  that  is 
received  during  the  month  from  dairy 
farmers  (including  producer  milk 
diverted  from  the  p  lant  pursuant  to 

§  1007.13  but  exck  ding  milk  diverted  to 
such  plant)  and  haidlers  described  in 
§  1007.9(c). 

(c)  A  plant  operated  by  a  cooperative 
association  if  pool  slant  status  under 
this  paragraph  is  requested  for  such 
plant  by  the  coopeiative  association  and 
during  the  month  j  roducer  milk  of 
members  of  such  c<x)perative 
association  is  delivered  directly  from 
farms  to  pool  distributing  plants  or  is 
transferred  to  such  plants  as  a  fluid  milk 
product  from  the  c  operative's  plant. 
Such  deliveries,  in  excess  of  receipts  by 
transfer  from  pool  listributing  plants, 
must  equal  not  lesj  than  60  percent  of 
the  total  producer  :nilk  of  such 
cooperative  associction  in  each  of  the 
months  of  July  thrt  ugh  November,  and 
40  percent  of  such  milk  in  each  of  the 
months  of  Decembjr  through  June.  The 
plant's  pool  plant  status  shall  be  subject 
to  the  following  coiditions: 

(1)  The  plant  dot  s  not  qualify  as  a 
pool  plant  under  p  iragraph  (a)  or  (b)  of 
this  section  or  und  jr  the  provisions  of 
another  Federal  onler  applicable  to  a 
distributing  plant  cr  a  supply  plant;  and 

(2)  The  plant  is  epproved  by  a  duly 
constituted  regulatary  agency  to  handle 
Grade  A  milk. 

(d)  The  term  "pool  plant"  shall  not 
apply  to  the  following  plants: 

(1)  A  producer-handler  plant; 

(2)  An  exempt  p  ant  as  defined 
pursuant  to  §  1007  8(e)  (1)  or  (2); 

(3)  A  plant  qualified  pursuant  to 
paragraph  (a)  of  th  s  section  which  also 
meets  the  pooling  equirements  of 
another  Federal  orier  and  from  which 
there  is  a  greater  quantity  of  route 
disposition,  except  filled  milk,  during 
the  month  in  such  other  Federal  order 
marketing  area,  ex^^pt  that  if  such  plant 
was  subject  to  all  tie  provisions  of  this 
part  in  the  immediately  preceding 
month,  it  shall  continue  to  be  subject  to 
all  the  provisions  of  this  part  until  the 
third  consecutive  month  in  which  a 
greater  proportion  of  its  route 


disposition,  except  filled  milk,  is  made 
in  such  other  marketing  area; 

(4)  A  plant  qualified  pursuant  to 
paragraph  (a)  of  this  section  which  also 
meets  the  pooling  requirements  of 
another  Federal  order  on  the  basis  of 
route  disposition  in  such  other 
marketing  area  and  from  which  there  is 
a  greater  quantity  of  route  disposition, 
except  filled  milk,  in  this  marketing  area 
than  such  other  marketing  area  but  the 
plant  is,  nevertheless,  fully  regulated 
under  such  other  Federal  order;  and 

(5)  A  plant  qualified  pursuant  to 
paragraph  (b)  of  this  section  which  also 
meets  the  pooling  requirements  of 
another  Federal  order  and  from  which 
greater  qualifying  shipments  are  made 
to  plants  regulated  under  such  other 
order  than  are  made  to  plants  regulated 
under  this  part,  or  such  plant  has 
automatic  pooling  status  under  such 
other  order. 

§1007.8    Nonpool  plant 

Nonpool  plant  means  any  milk  or 
filled  milk  receiving,  manufacturing,  or 
processing  plant  other  than  a  pool  plant. 
The  following  categories  of  nonpool 
plants  are  further  defined  as  follows: 

(a)  Other  order  plant  means  a  plant 
that  is  fully  subject  to  the  pricing  and 
pooling  provisions  of  another  order 
issued  pursuant  to  the  Act. 

(b)  Producer-handler  plant  means  a 
plant  operated  by  a  producer-handler  as 
defined  in  any  order  (including  this 
part)  issued  pursuant  to  the  Act. 

(c)  Partially  regulated  distributing 
plant  means  a  nonpool  plant  that  is  not 
an  other  order  plant,  a  producer-handler 
plant,  or  an  exempt  plant,  from  which 
there  is  route  disposition  in  consumer- 
type  packages  or  dispenser  units  in  the 
marketing  area  during  the  month. 

(d)  Unregulated  supply  plant  means  a 
supply  plant  that  does  not  qualify  as  a 
pool  supply  plant  and  is  not  an  other 
order  plant,  a  producer-handler  plant,  or 
a  governmental  agency  plant. 

(e)  Exempt  plant  means  a  plant: 

(1)  Operated  by  a  governmental 
agency  from  which  fluid  milk  products 
are  distributed  in  the  marketing  area. 
Such  plant  shall  be  exempt  from  all 
provisions  of  this  part;  or 

(2)  Which  has  monthly  route 
disposition  of  100,000  pounds  or  less 
during  the  month.  Such  plant  will  be 
exempt  from  the  pricing  and  pooling 
provisions  of  this  order.  However,  such 
handler  must  file  periodic  reports  as 
prescribed  by  the  market  administrator 
to  enable  determination  of  the  exempt 
status  of  such  handler. 

§1007.9    Handlw. 

Hand/er  means: 

(a)  Any  person  who  operates  one  or 
more  pool  plants; 
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(b)  Any  cooperative  with  respect  to 
producer  milk  which  it  causes  to  be 
diverted  pursuant  to  §  1007.13  for  the 
account  of  such  cooperative  association: 

(c)  Any  cooperative  association  with 
respect  to  milk  Ihal  it  receives  for  its 
account  from  the  farm  of  a  producer  for 
delivery  to  a  pool  plant  of  another 
handler  in  a  tank  truck  owned  and 
operated  by.  or  under  the  control  of, 
such  cooperative  association,  unless 
both  the  cooperative  association  and  the 
operator  of  the  pool  plant  notify  the 
market  administrator  prior  to  the  time 
that  such  milk  is  delivered  that  the 
plant  operator  will  be  the  handler  of 
such  milk  and  will  purchase  such  milk 
on  the  basis  of  weights  determined  from 
its  measurement  at  the  farm  and 
butterfat  tests  determined  from  farm 
bulk  tank  samples.  Milk  for  which  the 
cooperative  association  is  the  handler 
pursuant  to  this  paragraph  shall  be 
deemed  to  have  been  received  by  the 
cooperative  association  at  the  location 
of  the  pool  plant  to  which  such  milk  is 
delivered; 

(d)  Any  person  who  operates  a 
partially  regulated  distributing  plant; 

(e)  A  producer-handler; 

(f)  Any  person  who  operates  an  other 
order  plant  described  in  §  1007.7(d); 

(g)  Any  person  who  operates  an 
unregulated  supply  plant;  and 

(h)  Any  person  who  operates  an 
exempt  plant. 

$  1007.10    Producer-handler. 

Producer-handler  means  a  person 
who  is  engaged  in  the  production  of 
milk  and  also  operates  a  plant  from 
which  during  the  month  fluid  milk 
products,  except  filled  milk,  are 
disposed  of  only  directly  to  consumers 
through  home  delivery  retail  routes  or 
through  a  retail  store  located  on  the 
same  property  as  the  plant,  and  who  has 
been  so  designated  by  the  market 
administrator  upon  the  market 
administrator's  determination  that  all 
the  requirements  of  this  section  have 
been  met.  and  that  none  of  the 
conditions  therein  for  cancellation  of 
such  designation  exists.  All 
designations  shall  remain  in  effect  until 
canceled  pursuant  to  paragraph  (c)  of 
this  section. 

(a)  Requirements  for  designation.  (1) 
The  producer-handler  has  and  exercises 
(in  such  person's  capacity  as  a  handler) 
complete  and  exclusive  control  over  the 
operation  and  management  of  a  plant  at 
which  milk  is  processed  and  received 
from  the  milk  production  resources  and 
facilities  of  such  handler  (designated  as 
such  pursuant  to  paragraph  (b)(1)  of  this 
section),  the  operation  and  management 
of  which  are  under  the  complete  and 
exclusive  control  of  the  producer- 


handler  (in  that  person's  capacity  as  a 
dairy  farmer). 

(2j  The  producer-handler  neither 
receives  at  such  designated  milk 
production  resources  and  facilities  nor 
receives,  handles,  processes,  or 
distributes  at  or  through  any  of  such 
person's  milk  handling,  processing  or 
distributing  resources  and  facilities 
(dasignated  as  such  pursuant  to 
paragraph  (b)(2)  of  this  section)  milk 
products  for  reconstitution  into  fluid 
milk  products,  or  fluid  milk  products 
derived  from  any  source  other  than: 

(i)  Such  person's  designated  milk 
production  resources  and  facilities: 

(ii)  Pool  plants  within  the  limitation 
speciTied  in  paragraph  (c)(2)  of  this 
section:  or 

(iii)  Nonfat  milk  solids  which  are 
used  to  fortify  fluid  milk  products. 

(3)  The  producer-handler  is  neither 
directly  nor  indirectly  associated  with 
the  business  or  management  of.  nor  has 
Hnancial  interest  in.  another  handler's 
operation:  nor  is  any  other  handler  so 
associated  with  the  producer-handler's 
operation. 

(4)  The  producer-handler  is  neither 
directly  nor  indirectly  associated  with 
the  business  or  management  of,  nor  has 
Hnancial  interest  in,  another  producer's 
operation  (in  this  or  any  Federal  order). 

(5)  Designation  of  any  person  as  a 
producer-handler  following  a 
cancellation  of  such  person's  prior 
designation  shall  be  preceded  by 
performance  in  accordance  with 
paragraphs  (a)  (1),  (2),  (3),  and  (4)  of  this 
section  for  a  period  of  one  month. 

(b)  Resources  and  facilities. 
E)esignation  of  a  person  as  a  producer- 
handler  shall  include  the  determination 
and  designation  of  the  milk  production, 
handling,  processing,  and  distribution 
resources  and  facilities,  all  of  which 
shall  be  deemed  to  constitute  an 
integrated  operation,  as  follows: 

(1)  As  milk  production  resources  and 
facilities:  All  resources  and  facilities 
(milking  herd(s),  buildings  housing  such 
herd(s).  and  the  land  on  which  such 
buildings  are  located)  used  for  the 
production  of  milk: 

(i)  Which  are  directly,  indirectly  or 
partially  owned,  operated  or  controlled 
by  the  producer-handler 

(ii)  In  which  the  producer-handler  in 
any  way  has  an  interest  including  any 
contractual  arrangement;  and 

(iii)  Which  are  directly,  indirectly,  or 
partially  owned,  operated  or  controlled 
by  any  partner  or  stockholder  of  the 
producer-handler. 

(2)  As  milk  handling,  processing  and 
distribution  resources  and  facilities:  All 
resources  and  facilities  (including  store 
outlets)  used  for  handling,  processing 
and  distributing  any  fluid  milk  product: 


(i)  Whjch  are  directly,  indirectly,  or 
partially  owned,  operated,  or  controlled 
by  the  producer-handler; 

(ii)  In  which  the  producer-handler  in 
any  way  has  an  interest  including  any 
contractual  arrangement,  or  with  respect 
to  which  the  producer-handler  directly 
or  indirectly  exercises  any  degree  of 
management  or  control. 

(c)  Cancellation.  The  designation  as  a 
producer-handler  shall  be  canceled 
under  any  of  the  conditions  set  forth  in 
paragraphs  (c)  (1)  and  (2)  of  this  section 
orppon  determination  by  the  market 
administrator  that  any  of  the 
requirements  of  paragraphs  (a)(1) 
through  (a)(4)  of  this  section  are  not 
continuing  to  be  met.  Such  cancellation 
is  to  apply  to  any  month  in  which  the 
requirements  are  not  met.  or  the 
conditions  for  cancellation  occurred. 

(1)  Milk  from  the  designated 
production  resources  and  facilities  of 
the  producer-handler  is  delivered  in  the 
name  of  another  person  as  producer 
milk  to  another  handler  under  this  or 
any  other  Federal  order. 

(2)  The  producer-handler  handles 
fluid  milk  products  derived  from 
sources  other  than  designated  milk 
production  facilities  and  resources,  with 
the  exception  of  purchases  from  pool 
plants  in  the  form  of  fluid  milk  products 
which  does  not  exceed  the  lessor  of  5 
percent  of  the  producer-handler's  Class 

I  disposition  during  the  month  or  5.000 
pounds. 

(d)  Public  announcement.  The  market 
administrator  shall  publicly  announce 
the  name,  plant  location,  and  farm 
location(s)  of  persons  designated  as 
producer-handlers,  of  those  whose 
designations  have  been  canceled,  and 
the  effective  dates  of  producer-handler 
status  or  loss  of  producer-handler  status 
for  each. 

(e)  Burden  of  establishing  and 
maintaining  producer-handler  status. 
The  burden  rests  upon  the  handler  who 
is  designated  as  a  producer-handler  to 
establish  through  records  required 
pursuant  to  §  1007.32  that  the 
requirements  set  forth  in  paragraph  (a) 
of  this  section  have  been  and  are 
continuing  to  be  met,  and  that  the 
conditions  set  forth  in  paragraph  (c)  of 
this  section  for  cancellation  do  not  exist. 

§1007.11    [Reserved] 

§1007.12    Producer. 

(a)  Except  as  provided  in  paragraph 
(b)  of  this  section,  producer  means  any 
person  who  produces  milk  approved  by 
a  duly  constituted  regulatory  agency  for 
fluid  consumption  as  Grade  A  milk  and 
whose  milk  is: 

(1)  Received  at  a  pool  plant  directly 
from  such  producer; 
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(2)  Received  by  a  handler  described  in 
§  1007.9(c):  or 

(3)  Diverted  from  a  pool  plant  in 
accordance  with  §  1007.13. 

(b)  Plnoducer  shall  not  include: 

(1)  A  producer-handler  as  defined  in 
any  order  (including  this  part)  issued 
pursuant  to  the  Act; 

(2)  Any  person  with  respect  to  milk 
produced  by  such  person  whose  milk  is 
delivered  to  an  exempt  plant,  excluding 
producer  milk  diverted  to  such  exempt 
plant  pursuant  to  §  1007.13: 

(3)  Any  person  with  respect  to  milk 
produced  by  such  person  which  is 
diverted  to  a  pool  plant  from  an  other 
order  plant  if  the  other  order  plant 
designates  such  person  under  that  order 
as  a  producer  under  that  order  and  such 
milk  is  allocated  to  Class  II  or  Class  III 
utilization  pursuant  to 

§  1007.44(a](8)(iii)  and  the 
corresponding  step  of  §  1007.44(b); 

(4)  Any  person  with  respect  to  milk 
produced  by  such  person  which  is 
reported  as  diverted  to  an  other  order 
plant  if  any  portion  of  such  person's 
milk  so  moved  is  assigned  to  Class  I 
under  the  provisions  of  such  other 
order,  or 

(5)  Any  person  with  respect  to  milk 
produced  by  such  person  during  the 
months  of  December  through  June  that 
is  caused  to  be  delivered  to  a  pool  plant 
by  a  cooperative  association  or  a  pool 
plant  operator  if  during  the  immediately 
preceding  months  of  July  through 
November  more  than  one-fifth  of  the 
milk  from  the  same  farm  was  caused  by 
such  cooperative  association  or  pool 
plant  operator  to  be  delivered  to  plants 
as  other  than  producer  milk  (except 
milk  that  is  not  producer  milk  as  a 
result  of  a  temporary  loss  of  grade  A 
approval  or  the  application  of 

§  1007.13(e)  (5).  (6),  and  (7)),  unless 
such  pool  plant  was  a  nonpool  plant 
during  any  of  such  immediately 
preceding  months. 

§1007.13    Producer  milk. 

Producer  milk  means  the  skim  milk 
and  butterfat  contained  in  milk  of  a 
producer  that  is: 

(a)  Received  at  a  pool  plant  directly 
from  such  producer  by  the  operator  of 
the  plant; 

(b)  Received  by  a  handler  described  in 
§  1007.9(c);  or 

(c)  Diverted  from  a  {>ool  plant  to  the 
pool  plant  of  another  handler.  Milk  so 
diverted  shall  be  deemed  to  have  been 
received  at  the  location  of  the  plant  to 
which  diverted;  and 

(d)  Diverted  by  the  op>erator  of  a  pool 
plant  or  cooperative  association  to  a 
nonpool  plant  that  is  not  a  producer- 
handler  plant,  subject  to  the  following 
conditions: 


(1)  In  any  month  of  December  through 
June,  not  less  than  four  days'  production 
of  the  producer  whose  milk  is  diverted 
is  physically  recei  /ed  at  a  pool  plant 
during  the  month; 

(2)  In  any  month  of  July  through 
November,  not  less  than  ten  days' 
production  of  the  producer  whose  milk 
is  diverted  is  physically  received  at  a 
pool  plant  during  the  month; 

(3)  The  total  quantity  of  milk  so 
diverted  during  the  month  by  a 
cooperative  assoc  ation  shall  not  exceed 
33  percent  during  the  months  of  July 
through  November,  or  50  percent  during 
the  months  of  Dec  ember  through  June, 
of  the  producer  milk  that  the 
cooperative  association  caused  to  be 
delivered  to,  and  is  physically  received 
at,  pool  plants  during  the  month; 

(4)  The  operator  of  a  pool  plant  that 
is  not  a  coof>erati  /e  association  may 
divert  any  milk  that  is  not  under  the 
control  of  a  cooperative  association  that 
diverts  milk  duri  ig  the  month  pursuant 
to  paragraph  (c)(r )  of  this  section.  The 
total  quantity  of  milk  so  diverted  during 
the  month  shall  lot  exceed  33  percent 
during  the  montl.s  of  July  through 
November,  or  50  percent  during  the 
months  of  Deceniber  through  June,  of 
the  producer  milk  physically  received  at 
such  plant  during  the  month; 

(5)  Any  milk  diverted  in  excess  of  the 
limits  prescribec  in  paragraphs  (c)  (3) 
and  (4)  of  this  section  shall  not  be 
producer  milk.  The  diverting  handler 
shall  designate  tie  dairy  farmer 
deliveries  that  uill  not  be  producer  milk 
pursuant  to  paragraph  (c)  (3)  and  (4)  of 
this  section.  If  tie  handler  fails  to  make 
such  designation,  no  milk  diverted  by 
such  handler  sh  ill  be  producer  milk; 

(6)  To  the  extt  nt  that  it  would  result 
in  nonpool  statts  for  the  plant  from 
which  diverted,  milk  diverted  for  the 
account  of  a  cooperative  association 
from  the  pool  plant  of  another  handler 
shall  not  be  pnxlucer  milk; 

(7)  The  coope  -ative  association  shall 
designate  the  dairy  farm  deliveries  that 
are  not  produce  ■  milk  pursuant  to 
paragraph  (c)(6)  of  this  section.  If  the 
coop>erative  assc elation  fails  to  make 
such  designatio'i,  no  milk  diverted  by  it 
to  a  nonpool  pie  nt  shall  be  producer 
milk;  and 

(8)  Diverted  milk  shall  be  priced  at 
the  location  of  tie  plant  to  which 
diverted. 

S  1007.14    Other  source  mUk. 

Other  source  -nilk  means  all  skim 
milk  and  butter  at  contained  in  or 
represented  by: 

(a)  Receipts  o '  fluid  milk  products 
and  bulk  produ  :1s  specified  in 
§  1007.40(b)(1)  "rom  any  source  other 


than  producers,  a  handler  described  in 
§  1007.9(c),  or  pool  plants: 

(b)  Receipts  in  packaged  form  from 
other  plants  of  products  specified  in 
§  1007.40(b)(1); 

(c)  Products  (other  than  fluid  milk 
products,  products  specified  in 

§  1007.40(b)(1),  and  products  produced 
at  the  plant  during  the  same  month) 
from  any  source  which  are  reprocessed, 
converted  into,  or  combined  with 
another  product  in  the  plant  during  the 
month;  and 

(d)  Receipts  of  any  milk  product 
(other  than  a  fluid  milk  product  or  a 
product  specified  in  §  1007.40(b)(1))  for 
which  the  handler  fails  to  establish  a 
disposition. 

§1007.15    Fluid  milk  product 

(a)  Except  as  provided  in  paragraph 
(b)  of  this  section,  fluid  milk  product 
means  any  milk  products  in  fluid  or 
frozen  form  containing  less  than  9 
percent  butterfat,  that  are  in  bulk  or  are 
packaged,  distributed  and  intended  to 
be  used  as  beverages.  Such  products 
include,  but  are  not  limited  to:  Milk, 
skim  milk,  lowfat  milk,  milk  drinks, 
buttermilk,  and  filled  milk,  including 
any  such  beverage  products  that  are 
flavored,  cultured,  modified  with  added 
nonfat  milk  solids,  sterilized, 
concentrated  (to  not  more  than  50 
percent  total  milk  solids),  or 
reconstituted. 

(b)  The  term  fluid  milk  product  shall 
not  include: 

(1)  Plain  or  sweetened  evaporated 
milk,  plain  or  sweetened  evaporated 
skim  milk,  sweetened  condensed  milk 
or  skim  milk,  formulas  especially 
prepared  for  infant  feeding  or  dietary 
use  that  are  packaged  in  hermetically 
sealed  containers,  any  product  that 
contains  by  weight  less  than  6.5  percent 
nonfat  milk  solids,  and  whey;  and 

(2)  The  quantity  of  skim  milk  in  any 
modified  product  specified  in  paragraph 
(a)  of  this  section  that  is  in  excess  of  the 
quantity  of  skim  milk  in  an  equal 
volume  of  an  unmodified  product  of  the 
same  nature  and  butterfat  content. 

§  1 007.1 6    Fluid  cream  product 

Fluid  cream  product  means  cream 
(other  than  plastic  cream  or  frozen 
cream),  including  sterilized  cream,  or  a 
mixture  of  cream  and  milk  or  skim  milk 
containing  9  percent  or  more  butterfat, 
with  or  without  the  addition  of  other 
ingredients. 

§1007.17    Filled  milk. 

Filled  milk  means  any  combination  of 
nonmilk  fat  (or  oil)  with  skim  milk 
(whether  fresh,  cultured,  reconstituted, 
or  modified  by  the  addition  of  nonfat 
milk  solids),  with  or  without  milkfat.  so 
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that  the  product  (including  stabilizers, 
emulsifiers.  or  flavoring)  resembles  milk 
or  any  other  fluid  milk  product,  and 
contains  less  than  6  percent  nonmilk  fat 
(or  oil). 
§1007.18    Cooperative  association. 

Coopemtive  association  means  any 
cooperative  marketing  association  of 
producers  which  the  Secretary 
determines  after  application  by  the 
association: 

(a)  To  be  qualified  under  the 
provisions  of  the  Act  of  Congress  of 
February  18. 1922.  as  amended,  known 
as  the  "Capper- Volstead  Act;"  and 

(b)  To  have  full  authority  in  the  sale 
of  milk  of  its  members  and  be  engaged 
in  making  collective  sales  of.  or 
marketing,  milk  or  milk  products  for  its 
members. 

§  1 007. 1 9    Commercial  food  processing 
establishmenL 

Commercial  food  processing 
establishment  means  any  facility,  other 
than  a  milk  or  filled  milk  plant,  to 
which  bulk  fluid  milk  products  and 
bulk  fluid  cream  products  are  disposed 
of.  or  producer  milk  is  diverted,  that 
uses  such  receipts  as  ingredients  in  food 
products,  and  has  no  disposition  of 
fluid  mi^k  products  or  fluid  cream 
products  oiher  than  those  that  it 
received  in  consumer  type  packages. 
Producer  milk  diverted  to  commercial 
food  processing  establishments  shall  be 
subject  to  the  same  provisions  relating 
to  diversions  to  plants,  including,  but 
not  limited  to,  provisions  in  §§  1007.13. 
1007.41.  and  1007.52. 

§1007.20    Product  prices. 

The  following  prices  shall  be  used  in 
calculating  the  basic  Class  II  formula 
price: 

(a)  Putter  price  means  the  simple 
average,  for  the  first  15  days  of  the 
month,  of  the  daily  prices  per  pound  of 
Grade  A  (92-score)  butter.  The  prices 
used  shall  be  those  of  the  Chicago 
Mercantile  Exchange  as  reported  and 
published  weekly  by  the  Dairy  Division, 
Agricultural  Marketing  Service.  The 
average  shall  be  computed  by  the 
Director  of  the  Dairy  Division,  using  the 
price  reported  each  week  as  the  daily 
price  for  that  day  and  for  each  following 
workday  until  the  next  price  is  reported. 
A  workday  is  each  Monday  through 
Friday,  except  national  holidays.  For 
any  week  that  the  Exchange  does  not 
meet  to  establish  a  price,  the  price  for 
the  following  week  shall  be  the  last 
price  that  was  established. 

(b)  Cheddar  cheese  price  means  the 
simple  average,  for  the  first  15  days  of 
the  month,  of  the  daily  prices  per  pound 
of  cheddar  cheese  in  40-pound  blocks. 


The  prices  used  shall  be  those  of  the 
National  Cheese  Exchange  (Green  Bay. 
WI),  as  reported  and  published  weekly 
by  the  Dairy  Division,  Agricultural 
Marketing  Service.  The  average  shall  be 
computed  by  the  Director  of  the  Dairy 
Division,  using  the  price  reported  each 
week  as  the  daily  price  for  that  day  and 
for  each  following  workday  until  die 
next  price  is  reported.  A  workday  is 
each  Monday  through  Friday,  except 
national  holidays.  For  any  week  that  the 
Exchange  does  not  meet  to  establish  a 
price,  the  price  for  the  following  week 
shall  be  the  last  price  that  was 
established. 

(c)  Nonfat  dry  milk  price  means  the 
simple  average,  for  the  first  15  days  of 
the  month,  of  the  daily  prices  per  pound 
of  nonfat  dry  milk,  which  average  shall 
be  computed  by  the  Director  of  the 
Dairy  Division  as  follows: 

(Ij  The  prices  used  shall  be  the  prices 
(using  the  midf>oint  of  any  price  range 
as  one  price)  of  high  heat,  low  heat  and 
Grade  A  nonfat  dry  milk,  respectively, 
for  the  Central  States  production  area,  as 
reported  and  published  weekly  by  the 
Dairy  Division,  Agricultural  Marketing 
Service. 

(2)  For  each  week,  determine  the 
simple  average  of  the  prices  reported  for 
the  three  types  of  nonfat  dry  milk.  Such 
average  shall  be  the  daily  price  for  the 
day  that  such  prices  are  reported  and  for 
each  preceding  workday  until  the  day 
such  prices  were  previously  reported.  A 
workday  is  each  Monday  through  Friday 
except  national  holidays. 

(3)  Add  the  prices  determined  in 
paragraph  (c)(2)  of  this  section  for  the 
first  15  days  of  the  month  and  divide  by 
the  number  of  days  for  which  there  is 

a  daily  price. 

(d)  Edible  whey  price  means  the 
simple  average  for  the  first  15  days  of 
the  month,  of  the  daily  prices  per  pwund 
of  edible  whey  powder 
(nonhygroscopic).  The  prices  used  shall 
be  the  prices  (using  the  midpoint  of  any 
price  range  as  one  price)  of  edible  whey 
powder  for  the  Central  States 
production  area,  as  reported  and 
published  weekly  by  the  Dairy  Division, 
Agricuhural  Marketing  Service.  The 
average  shall  be  computed  by  the 
Director  of  the  Dairy  Division,  using  the 
price  reported  each  week  as  the  daily 
price  for  that  day  and  for  each  preceding 
workday  until  the  day  such  price  was 
previously  reported.  A  workday  is  each 
Monday  through  Friday,  except  national 
holidays. 

%  1 007.30    Reports  of  receipts  and 
utilization. 

On  or  before  the  5th  day  after  the  end 
of  the  month  (if  postmarked),  or  not 
later  than  the  7th  day  if  the  report  is 


delivered  in  person  to  the  office  of  the 
market  administrator,  each  handler  shall 
report  for  such  month  to  the  market 
administrator,  in  detail  and  on  forms 
prescribed  by  the  market  administrator, 
as  follows: 

(a)  Each  handler,  with  respect  to  each 
of  its  pool  plants,  shall  report  the 
quantities  of  skim  milk  and  butterfat 
contained  in  or  represented  by: 

(1)  Receipts  of  producer  milk, 
including  producer  milk  diverted  by  the 
handler  from  the  pool  plant  to  other 
plants; 

(2)  Receipts  of  milk  from  handlers 
described  in  §  1007.9(c); 

(3)  Receipts  of  fluid  milk  products 
and  bulk  fluid  cream  products  from 
other  pool  plants; 

(4)  Receipts  of  other  source  milk; 

(5)  Inventories  at  the  beginning  and 
end  of  the  month  of  fluid  milk  products 
and  products  specified  in 

§  1007.40(b)(1);  and 

(6)  The  utilization  or  disposition  of  all 
milk,  filled  milk,  and  milk  products 
required  to  be  reported  pursuant  to  this 
paragraph. 

(b)  Each  handler  operating  a  partially 
regulated  distributing  plant  shall  repKJrt 
with  respect  to  such  plant  in  the  same 
manner  as  prescribed  for  reports 
required  by  paragraph  (a)  of  this  section. 
Receipts  of  milk  that  would  have  been 
producer  milk  if  the  plant  had  been 
fully  regulated  shall  be  reported  in  lieu 
of  producer  milk.  Such  report  shall 
show  also  the  quantity  of  any 
reconstituted  skim  milk  in  route 
disposition  in  the  marketing  area. 

(c)  Each  handler  described  in  §  1007.9 
(b)  and  (c)  shall  report: 

(1)  The  quantities  of  skim  milk  and 
butterfat  contained  in  receipts  from 
producers;  and 

(2)  The  utihzation  or  disposition  of  all 
such  receipts. 

(d)  Each  handler  not  specified  in 
paragraphs  (a)  through  (c)  of  this  section 
shall  report  with  respect  to  its  receipts 
and  utilization  of  milk,  filled  milk,  and 
milk  products  in  sucli  manner  as  the 
market  administrator  may  prescribe. 

§  1 007.31    Payroll  reports. 

(a)  On  or  before  the  20th  day  after  the 
end  of  each  month,  each  handler 
described  in  §  1007.9  (a),  (b).  and  (c) 
shall  report  to  the  market  administrator 
its  producer  payroll  for  such  month,  in 
detail  prescribed  by  the  market 
administrator,  showing  for  each 
producer: 

(1)  Such  producer's  name  and 
address: 

(2)  The  total  pounds  of  milk  received 
from  such  producer; 

(3)  The  average  butterfat  content  of 
such  milk;  and 
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(4)  The  price  per  hundredweight,  the 
gross  amount  due,  the  amount  and 
nature  of  any  deduction,  and  the  net 
amount  paid. 

(b)  Each  handler  operating  a  partially 
regulated  distributing  plant  who  elects 
to  make  payment  pursuant  to 
§  1007.76(b)  shall  report  for  each  dairy 
farmer  who  would  have  been  a  producer 
if  the  plant  had  been  fully  regulated  in 
the  same  manner  as  prescribed  for 
reports  required  by  paragraph  (a)  of  this 
section. 

§1007.32    Other  reports. 

(a)  Each  handler  described  in  §  1007.9 
(a),  (b).  and  (c)  shall  report  to  the  market 
administrator  on  or  before  the  7th  day 
after  the  end  of  each  month  of  February 
through  May  the  aggregate  quantity  of 
base  milk  received  from  producers 
during  the  month,  and  on  or  before  the 
20th  day  after  the  end  of  each  month  of 
February  through  May  the  pounds  of 
base  milk  received  from  each  producer 
during  the  month. 

(b)  In  addition  to  the  reports  required 
pursuant  to  paragraph  (a)  of  this  section 
and  §§  1007.30  and  1007.31.  each 
handler  shall  report  such  information  as 
the  market  administrator  deems 
necessary  to  verify  or  establish  each 
handler's  obligation  under  the  order. 

§1007.40    Classes  of  Utilization. 

Except  as  provided  in  §  1007.42.  all 
skim  milk  and  butterfat  required  to  be 
reported  pursuant  to  §  1007.30  shall  be 
classified  as  follows: 

(a)  Class  I  milk  shall  be  all  skim  milk 
and  butterfat: 

(1)  Disposed  of  in  the  form  of  a  fluid 
milk  product,  except  as  otherwise 
provided  in  paragraphs  (b)  and  (c)  of 
this  section; 

(2)  In  packaged  fluid  milk  products  in 
inventory  at  the  end  of  the  month;  and 

(3)  Not  speciGcally  accounted  for  as 
Class  nor  Class  m  milk. 

(b)  Class  U  milk  shall  be  all  skim  milk 
and  butterfat: 

(1)  Disposed  in  the  form  of  a  fluid 
cream  product  or  any  product 
containing  artiScial  fat,  fat  Substitutes, 
or  6  percent  or  more  nonmilk  fat  (or  oil) 
that  resembles  a  fluid  cream  product, 
except  as  otherwise  provided  in 
paragraph  (c)  of  this  section; 

(2)  In  packaged  inventory  at  the  end 
of  the  month  of  the  products  specified 
in  paragraph  (b)(1)  of  this  section  and  in 
bulk  concentrated  fluid  milk  products 
in  inventory  at  the  end  of  the  month; 

(3)  In  bulk  fluid  milk  products  and 
bulk  fluid  cream  products  disposed  of 
or  diverted  to  a  commercial  food 
processing  establishment  if  the  market 
administrator  is  permitted  to  audit  the 
records  of  the  commercial  food 


processing  establi  >hment  for  the 
purpose  of  verificition.  Otherwise,  such 
uses  shall  be  Clas.s  I; 

(4)  Used  to  pnx  uce: 

(i)  Cottage  cneese.  lowfat  cottage 
cheese,  dry  curd  cottage  cheese,  ricotta 
cheese,  pot  cheese,  Creole  cheese,  and 
any  similar  soft,  high-moisture  cheese 
resembling  cottages  cheese  in  form  or 
use; 

(ii)  Milkshake  aid  ice  milk  mixes  (or 
bases),  frozen  desiwrts,  and  frozen 
dessert  mixes  distributed  in  one-quart 
containers  or  largtir  and  intended  to  be 
used  in  soft  or  seni-solid  form; 

(iii)  Aerated  creun,  frozen  cream,  sour 
cream,  sour  half-a  id-half,  sour  cream 
mixtures  containi  ig  nonmilk  items, 
yogurt,  and  any  other  semi-solid 
product  resemblirg  a  Class  II  product; 

(iv)  Eggnog,  cus.ards.  puddings, 
pancake  mixes,  bi  ttermilk  biscuit 
mixes,  coatings,  bitter,  and  similar 
products; 

(v)  Formulas  es])ecially  prepared  for 
infant  feeding  or  c  ietary  use  (meal 
replacement)  that  are  packaged  in 
hermetically  sealed  containers; 

(vi)  Candy,  soup ,  bakery  products  and 
other  prepared  focds  which  are 
processed  for  general  distribution  to  the 
public,  and  intern*  ediate  products, 
including  sweetened  condensed  milk,  to 
be  used  in  processing  such  prepared 
food  products;  and 

(vii)  Any  product  not  otherwise 
specified  in  this  section. 

(c)  Class  m  milk  shall  be  all  skim  milk 
and  butterfat: 

(1)  Used  to  produce: 

(i)  Cream  cheese  and  other  spreadable 
cheeses,  and  hard  cheese  of  types  that 
may  be  shredded,  jrated,  or  crumbled, 
and  are  not  included  in  paragraph 
(b)(4)(i)  of  this  sec  ion; 

(ii)  Butter,  plastic  cream,  anhydrous 
milkfat,  and  butteroil; 

(iii)  Any  milk  product  in  dry  form 
except  nonfat  dry  milk; 

(iv)  Evaporated  or  sweetened 
condensed  milk  in  a  consiuner-type 
package  and  evapc  rated  or  sweetened 
condensed  skim  milk  in  a  consumer- 
type  package;  and 

(2)  In  inventory  it  the  end  of  the 
month  of  unconcentrated  fluid  milk 
products  in  bulk  form  and  products 
specified  in  paragraph  (b)(1)  of  this 
section  in  bulk  form; 

(3)  In  fluid  milk  products,  products 
specified  in  paragraph  (b)(1)  of  this 
section,  and  products  processed  by  the 
dis|>osing  handler  Jiat  are  specified  in 
paragraphs  (b)(4)  (i)  through  (iv)  of  this 
section,  that  are  disposed  of  by  a 
handler  for  animal  feed; 

(4)  In  fluid  milk  aroducts,  products 
specified  in  paragriph  (b)(1)  of  this 
section,  and  produ  3ts  processed  by  the 


disposing  handler  that  are  specified  in 
paragraphs  (b)(4)  (i)  through  (iv)  of  this 
section,  that  are  dumped  by  a  handler. 
The  market  administrator  may  require 
notification  by  the  handler  of  such 
dumping  in  advance  for  the  purpose  of 
having  the  opportunity  to  verify  such 
disposition.  In  any  case,  classification 
under  this  paragraph  requires  a  handler 
to  maintain  adequate  records  of  sucij 
use.  If  advance  notification  of  such 
dumping  is  not  possible,  or  if  the  market 
administrator  so  requires,  the  handler 
must  notify  the  martlet  administrator  on 
the  next  business  day  following  such 
use; 

(5)  In  fluid  milk  products  and 
products  specified  in  paragraph  (b)(1)  of 
this  section  that  are  destroyed  or  lost  by 
a  handler  in  a  vehicular  accident,  flood, 
fire,  or  in  a  similar  occurrence  beyond 
the  hemdler's  control,  to  the  extent  that 
the  quantities  destroyed  or  lost  can  be 
verified  from  records  satisfactory  to  the 
market  administrator; 

(6)  In  skim  milk  in  any  modified  fluid 
milk  product  or  in  any  product 
specified  in  paragraph  (b)(1)  of  this 
section  that  is  in  excess  of  the  quantity 
of  skim  milk  in  such  product  that  was 
included  within  the  fluid  milk  product 
definition  pursuant  to  §  1007.15  and  the 
fluid  cream  product  definition  pursuant 
to  §  1007.16;  and 

(7)  In  shrinkage  assigned  pursuant  to 
§  1007.41(a)  to  the  receipts  specified  in 
§  1007.41(a)(2)  and  in  shrinkage 
specified  in  §  1007.41(b)  and  (c). 

(d)  Class  lll-A  milk  shall  be  all  skim 
milk  and  butterfat  used  to  produce 
nonfat  dry  milk. 

§1007.41    Shrinkage. 

For  the  purposes  of  classifying  all 
skim  milk  and  butterfat  to  be  reported 
by  a  handler  pursuant  to  §  1007.30,  the 
market  administrator  shall  determine 
the  following: 

(a)  The  pro  rata  assigmnent  of 
shrinkage  of  skim  milk  and  butterfat, 
respectively,  at  each  pool  plant  to  the 
respective  quantities  of  skim  milk  and 
butterfat; 

(1)  In  the  receipts  specified  in 
paragraphs  (b)(1)  through  (6)  of  this 
section  on  which  shrinkage  is  allowed 
pursuant  to  such  paragraph;  and 

(2)  In  other  source  milk  not  specified 
in  paragraphs  (b)(1)  through  (6)  of  this 
section  which  was  received  in  the  fonn- 
of  a  bulk  fluid  milk  product  or  a  bulk 
fluid  cream  product; 

(b)  The  shrinkage  of  skim  milk  and 
butterfat,  respectively,  assigned 
pursuant  to  paragraph  (a)  of  this  section 
to  the  receipts  specified  in  paragraph 
(a)(1)  of  this  section  that  is  not  in  excess 
of: 
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(1)  Two  percent  of  the  skim  milk  and 
butterfat.  respectively,  in  producer  milk 
(excluding  milk  diverted  by  the  plant 
operator  to  another  plant): 

(2)  Plus  1.5  percent  of  the  skim  milk 
and  butterfat,  resj)ectively.  in  milk 
received  from  a  handler  described  in 

§  1007.9(c).  except  that  if  the  operator  of 
the  plant  to  which  the  milk  is  delivered 
purchased  such  milk  on  the  basis  of 
weights  determined  from  its 
measurement  at  the  farm  and  butterfat 
tests  determined  from  farm  bulk  tank 
samples,  the  applicable  percentage  shall 
be  2  percent: 

(3)  Plus  0.5  percent  of  the  skim  milk 
and  butterfat,  respectively,  in  producer 
milk  diverted  from  such  plant  by  the 
plant  operator  to  another  plant,  except 
that  if  the  operator  of  the  plant  to  which 
the  milk  is  delivered  purchased  such 
milk  on  the  basis  of  weights  determined 
from  its  measurement  at  the  farm  and 
butterfat  tests  determined  from  farm 
bulk  tank  samples,  the  applicable 
percentage  shall  be  zero; 

(4)  Plus  1.5  percent  of  the  skim  milk 
and  butterfat.  respectively,  in  bulk  fluid 
milk  products  received  by  transfer  from 
other  pool  plants: 

(5)  Plus  1.5  percent  of  the  skim  milk 
and  butterfat.  respectively,  in  bulk  fluid 
milk  products  received  by  transfer  from 
other  order  plants,  excluding  the 
quantity  for  which  Class  II  or  Class  III 
classification  is  requested  by  the 
handler:  and 

(6)  Plus  1.5  percent  of  the  skim  milk 
and  butterfat.  respectively,  in  bulk  fluid 
milk  products  received  by  transfer  from 
unregulated  supply  plants,  excluding 
the  quantity  for  which  Class  II  or  Class  , 
III  classification  is  requested  by  the 
handler:  and 

(7)  Less  1.5  percent  of  the  skim  milk 
and  butterfat,  respectively,  in  bulk  fluid 
milk  products  transferred  to  other  plants 
that  is  not  in  excess  of  the  respective 
amount  of  skim  milk  and  butterfat  to 
which  percentages  are  applied  in 
paragraphs  (b)  (1),  (2),  (4),  (5),  and  (6) 

of  this  section;  and 

(c)  The  quantity  of  skim  milk  and 
butterfat,  respectively,  in  shrinkage  of 
milk  from  producers  for  which  a 
cooperative  association  is  the  handler 
pursuant  to  §  1007.9  (b)  or  (c),  but  not 
in  excess  of  0.5  j)ercent  of  the  skim  milk 
and  butterfat,  respectively,  in  such  milk. 
If  the  operator  of  the  plant  to  which  the 
milk  is  delivered  purchases  such  milk 
on  the  basis  of  weights  determined  from 
its  measurement  at  the  farm  and 
butterfat  tests  determined  from  farm 
bulk  tank  samples,  the  applicable 
percentage  under  this  paragraph  for  the 
cooperative  association  shall  be  zero. 


§1007.42    Classlflcation  of  transfer*  and 

divarslons. 

(a)  Tmnsfers  and  diversions  to  pool 
plants.  Skim  milk  or  butterfat 
transferred  or  diverted  in  the  form  of  a 
fluid  milk  product  or  transferred  in  the 
form  of  a  bulk  fluid  cream  product  from 
a  pool  plant  to  another  pool  plant  shall 
be  classiHed  as  Class  I  milk  unless  the 
operators  of  both  plants  request  the 
same  classification  in  another  class.  In 
either  case,  the  classification  shall  be 
subject  to  the  following  conditions; 

(1)  The  skim  milk  or  butterfat 
classified  in  each  class  shall  be  limited 
to  the  amount  of  skim  milk  and 
butterfat,  resf)ectively,  remaining  in 
such  class  at  the  transferee-plant  after 
the  computations  pursuant  to 

§  1007.44(a)(12)  and  the  corresponding 
step  of  §  1007.44(b).  The  amount  of  skim 
milk  or  butterfat  classified  in  each  class 
shall  include  the  assigned  utilization  of 
skim  milk  or  butterfat  in  transfers  of 
concentrated  fluid  milk  products. 

(2)  If  the  transferor-plant  received 
during  the  month  other  source  milk  to 
be  allocated  pursuant  to  §  1007.44(a)(7) 
or  the  corresponding  step  of 

§  1007.44(b),  the  skim  milk  or  butterfat 
so  transferred  shall  be  classified  so  as  to 
allocate  the  least  possible  Class  I 
utilization  to  such  other  source  milk; 

and 

(3)  If  the  transferor-plant  received 
during  the  month  other  source  milk  to 
be  allocated  pursuant  to  §  1007.44(a) 
(11)  or  (12)  or  the  corresponding  steps 
of  §  1007.44(b),  the  skim  milk  or 
butterfat  so  transferred,  up  to  the  total 
of  the  skim  milk  and  butterfat, 
respectively,  in  such  receipts  of  other 
source  milk,  shall  not  be  classified  as 
Class  I  milk  to  a  greater  extent  than 
would  be  the  case  if  the  other  source 
milk  had  been  received  at  the  transferee- 
plant. 

(b)  Transfers  and  diversions  to  other 
order  plants.  Skim  milk  or  butterfat 
transferred  or  diverted  in  the  form  of  a 
fluid  milk  product  or  transferred  in  the 
form  of  a  bulk  fluid  cream  product  from 
a  pool  plant  to  an  other  order  plant  shall 
be  classified  in  the  following  manner. 
Such  classification  shall  apply  only  to 
the  skim  milk  or  butterfat  that  is  in 
excess  of  any  receipts  at  the  pool  plant 
from  the  other  plant  of  skim  milk  and 
butterfat,  respectively,  in  Huid  milk 
products  and  bulk  fluid  cream  products, 
respectively,  that  are  in  the  same 
category  as  described  in  paragraph  (b) 
(1).  (2).  or  (3)  of  this  section. 

(1)  If  transferred  as  packaged  fluid 
milk  products,  classification  shall  be  in 
the  classes  to  which  allocated  as  a  fluid 
milk  product  under  the  other  order; 

(2)  If  transferred  in  bulk  form, 
classification  shall  be  in  the  classes  to 


which -allocated  under  the  other  order 
(including  allocation  under  the 
conditions  set  forth  in  paragraph  (b)(3) 
of  this  section); 

(3)  If  the  operators  of  both  plants  so 
request  in  their  reports  of  receipts  and 
utilization  filed  with  their  respective 
market  administrators,  transfers  or 
diversions  in  bulk  form  shall  be 
classified  as  Class  II  or  Qass  III  milk  to 
the  extent  of  such  utilization  available 
for  such  classification  pursuant  to  the 
allocation  provisions  of  the  other  order; 

'  (4)  If  information  concerning  the 
classes  to  which  such  transfers  or 
diversions  were  allocated  under  the 
other  order  is  not  available  to  the  market 
administrator  for  the  purpose  of 
establishing  classification  under  this 

paragraph,  classification  shall  be  Class  I 

subject  to  adjustment  when  such 

information  is  available; 

(5)  For  purposes  of  this  paragraph,  if 
the  other  order  provides  for  a  different 
number  of  classes  of  utilization  than  is 
provided  for  under  this  part,  skim  milk 
or  butterfat  allocated  to  the  class 
consisting  primarily  of  fluid  milk 
products  shall  be  classified  as  Class  I 
milk,  and  skim  milk  or  butterfat 
allocated  to  the  other  classes  shall  be 
classified  as  Class  III  milk:  and 

(6)  If  the  form  in  which  any  fluid  milk 
product  that  is  transferred  to  an  other 
order  plant  is  not  defined  as  a  fluid  milk 
product  under  such  other  order, 
classification  shall  be  in  accordance 
with  the  provisions  of  §  1007.40. 

(c)  Transfers  to  producer-handlers 
and  transfers  and  diversions  to  exempt 
plants.  Skim  milk  or  butterfat  in  the 
following  forms  that  is  transferred  from 
a  pool  plant  to  a  producer-handler 
under  this  or  any  other  Federal  order  or 
transferred  or  diverted  from  a  pool  plant 
to  an  exempt  plant  shall  be  classified: 

(1)  As  Class  I  milk  if  so  moved  in  the 
form  of  a  fluid  milk  product;  and 

(2)  In  accordance  with  the  utilization 
assigned  to  it  by  the  market 
administrator,  if  transferred  in  the  form 
of  a  bulk  fluid  cream  product.  For  this 
purpose,  the  transferee's  utilization  of 
skim  milk  and  butterfat  in  each  class,  in 
series  beginning  with  Class  III,  shall  be 
assigned  to  the  extent  possible  to  its 
receipts  of  skim  milk  and  butterfat. 
respectively,  in  bulk  fluid  cream 
products,  pro  rata  to  each  source. 

(d)  Transfers  and  diversions  to  other 
nonpool  plants.  Skim  milk  or  butterfat 
transferred  or  diverted  in  the  following 
forms  from  a  pool  plant  to  a  nonpool 
plant  that  is  not  an  other  order  plant,  a 
producer-handler  plant,  or  a 
governmental  agency  plant  shall  be 
classified: 
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(1)  AsQass  I  milk,  if  transferred  in 
the  form  of  a  packaged  fluid  milk 
product:  and 

(2)  As  Class  I  milk,  if  transferred  or 
diverted  in  the  form  of  a  bulk  fluid  milk 
product  or  transferred  in  the  form  of  a 
bulk  fluid  cream  product,  unless  the 
following  conditions  apply: 

(i)  If  the  conditions  described  in 
paragraphs  (d){2)(i)  (A)  and  (B)  of  this 
section  are  met,  transfers  or  diversions 
in  bulk  form  shall  t>e  classified  on  the 
basis  of  the  assignment  of  the  nonpool 
plant's  utilization  to  its  receipts  as  set 
forth  in  paragraphs  (d)(2)  (ii)  through 
(viii)  of  this  section: 

(A)  The  transferor-handler  or  divertor- 
handler  claims  such  classification  in 
such  handler's  re(>ort  of  receipts  and 
utilization  Hied  pursuant  §1007.30  for 
the  month  within  which  such 
transaction  occurred;  and 

(B)  The  nonpool  plant  operator 
maintains  books  and  reconls  showing 
the  utilization  of  all  skim  milk  and 
butterfat  received  at  such  plant  which 
are  made  available  for  verification 
purposes  if  requested  by  the  market 
administrator; 

(ii)  Route  disposition  in  the  marketing 
area  of  each  Federal  order  from  the 
nonpool  plant  and  transfers  of  packaged 
fluid  milk  products  from  such  nonpool 
plant  to  plants  fully  regulated 
thereunder  shall  be  assigned  to  the 
extent  possible  in  the  following 
sequence: 

(A)  Pro  rata  to  receipts  of  packaged 
fluid  milk  products  at  such  nonpool 
plants  from  pool  plants: 

(B)  Pro  rata  to  any  remaining 
unassigned  receipts  of  packaged  fluid 
milk  products  at  such  nonpool  plants 
from  other  order  plants; 

(C)  Pro  rata  to  receipts  of  bulk  fluid 
.milk  products  at  such  nonpool  plant 

from  pool  plants;  and 

(D)  Pro  rata  to  any  remaining 
unassigned  receipts  of  bulk  fluid  milk 
products  at  such  nonpool  plant  from 
other  order  plants; 

(iii)  Any  remaining  Class  I  disposition 
of  packaged  fluid  milk  products  from 
the  nonfKX)!  plant  shall  be  assigned  to 
the  extent  possible  pro  rata  to  any 
remaining  unassigned  receipts  of 
packaged  fluid  milk  products  at  such 
nonpool  plant  ht)m  pool  plants  and 
other  order  plants; 

(iv)  Transfers  of  bulk  fluid  milk 
products  from  the  nonpool  plant  to  a 
plant  regulated  under  any  Federal  milk 
order,  to  the  extent  that  such  transfers 
to  the  regulated  plant  exceed  receipts  of 
fluid  milk  products  from  such  plant  and 
are  allocated  to  Class  I  at  the  transferee- 
plant,  shall  be  classified  to  the  extent 
possible  in  the  following  sequence: 


(A)  Pro  rata  to  re<»ipts  of  fluid  milk 
products  at  such  nonpool  plant  from 
pool  plants;  and 

(B)  Pro  rata  to  an  /  remaining 
unassigned  receipts  of  fluid  milk 
products  at  such  nonpool  plant  from 
other  order  plants; 

(v)  Any  remaining  unassigned  Class  I 
disposition  from  the  nonpool  plant  shall 
be  assigned  to  the  extent  possible  in  the 
following  seauence: 

(A)  To  sucn  nonpool  plant's  receipts 
from  dairy  farmers  who  the  market 
administrator  determines  constitute 
regular  sources  of  Grade  A  milk  for  such 
nonpool  plant;  and 

(B)  To  such  nonpool  plant's  receipts 
of  Grade  A  milk  from  plants  not  fully 
regulated  under  anv  Federal  milk  order 
which  the  market  administrator 
determines  constitute  regular  sources  of 
Grade  A  milk  for  sich  nonpool  plant; 

(vi)  Any  remaining  unassigned 
receipts  of  bulk  flu  d  milk  products  at 
the  nonpool  plant  from  pool  plants  and 
other  order  plants  shall  be  assigned,  pro 
rata  among  such  plants,  to  the  extent 
possible  first  to  an>  remaining  Class  I 
utilization,  then  to  21ass  II  utilization, 
and  then  to  Class  Ui  utilization  at  such 
nonpool  plant: 

(vii)  Receipts  of  bulk  fluid  cream 
products  at  the  nonpool  plant  from  pool 
plants  and  other  onler  plants  shall  be 
assigned,  pro  rata  a-nong  such  plants,  to 
the  extent  possible  first  to  any 
remaining  Class  II  i  tilization.  then  to 
any  remaining  Cla&>  UI  utilization,  and 
then  to  Class  I  utilisation  at  such 
nonpool  plant;  and 

(viii)  In  determining  the  nonpool 
plant's  utilization  for  purposes  of  this 
paragraph,  any  fluid  milk  products  and 
bulk  fluid  cream  pr3ducts  transferred 
from  such  nonpool  plant  to  a  plant  not 
fiilly  regulated  undor  any  Federal  milk 
order  shall  be  classi  fied  on  the  basis  of 
the  second  plant's  i  tilization  using  the 
same  assignment  priorities  at  the  second 
plant  that  are  set  f o  Ih  in  this  paragraph. 

(e)  Transfers  by  a  handler  described 
in  §  1007.9(c)  to  poi^l  plants.  Skim  milk 
and  butterfat  transforred  in  the  form  of 
bulk  milk  by  a  banc  ler  described  in 
§  1007.9(c)  to  another  handlers  pool 
plant  shall  be  classified  pursuant  to 
§  1007.44  pro  rata  with  producer  milk 
received  at  the  transferee-handler's 
plant. 

§1007.43    Genera)  dssslftcatlon  rules. 

In  determining  the  classification  of 
producer  milk  purs  lant  to  §  1007.44, 
the  following  rules  ihall  apply: 

(a)  Each  month  the  market 
administrator  shall  correct  for 
mathematical  and  other  obvious  errors 
all  reports  Rled  pursuant  to  §  1007.30 
and  shall  compute  («parately  for  each 


pool  plant,  and  for  each  cooperative 
association  with  respect  to  milk  for 
which  it  is  the  handler  pursuant  to 
§  1007.9  (b)  or  (c)  that  was  not  received 
at  a  pool  plant,  the  pounds  of  skim  milk 
and  butterfat,  respectively,  in  each  class 
in  accordance  with  §§  1007.40. 1007.41, 
and  1007.42.  The  combined  pounds  of 
skim  milk  and  butterfat  so  determined 
in  each  class  for  a  handler  described  in 
§  1007.9  (b)  or  (c)  shall  be  such 
handler's  classification  of  producer 
milk: 

(b)  If  any  of  the  water  contained  in  the 
milk  from  which  a  product  is  made  is 
removed  before  the  product  is  utilized 
or  disposed  of  by  the  handler,  the 
pounds  of  skim  milk  in  such  product 
that  are  to  be  considered  under  this  part 
as  used  or  disposed  of  by  the  handler 
shall  be  an  amount  equivalent  to  the 
nonfat  milk  solids  contained  in  such 
product  plus  all  of  the  water  originally 
associated  with  such  solids; 

(c)  The  classification  of  producer  milk 
for  which  a  cooperative  association  is 
the  handler  pursuant  to  §  1007.9  (b)  or 
(c)  shall  be  determined  separately  fh)m 
the  operations  of  any  pool  plant 
operated  by  such  cooperative 
association; 

(d)  Skim  milk  and  butterfat  contained 
in  receipts  of  bulk  concentrated  fluid 
milk  and  nonfluid  milk  products  that 
are  reconstituted  for  fluid  use  shall  be 
assigned  to  Class  I  use.  up  to  the 
reconstituted  portion  of  labeled 
reconstituted  fluid  milk  products,  on  a 
pro  rata  basis  (except  for  any  Class  I  use 
of  specific  concentrated  receipts  that  is 
establish(»d  by  the  handler)  prior  to  any 
assignment  under  §  1007.44.  Any 
remaining  skim  milk  and  butterfat  in 
concentrated  receipts  shall  be  assigned 
to  uses  under  §  1007.44  on  a  pro  rata 
basis,  unless  a  specific  use  of  such 
receipts  is  established  by  the  handler, 
and 

(e)  Class  lU-A  milk  shall  be  allocated 
in  combination  with  Class  III  milk  and 
the  quantity  of  producer  milk  eligible  to 
be  priced  in  Class  lU-A  shall  be 
determined  by  prorating  receipts  from 
pool  sources  to  Class  III-A  use  on  the 
basis  of  the  quantity  of  total  receipts  of. 
bulk  fluid  milk  products  allocated  to 
Class  in  use  at  the  plant. 

§1007.44    Classification  of  producer  milk. 

For  each  month  the  market 
administrator  shall  determine  for  each 
handler  described  in  §  1007.9(a)  for  each 
pool  plant  of  the  handler  separately,  the 
classification  of  producer  milk  and  milk 
received  from  a  handler  described  in 
§  1007.9(c),  by  allocating  the  handler's 
receipts  of  skim  milk  and  butterfat  to 
the  utilization  of  such  receipts  by  such 
handler  as  follows: 
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(a)  Skim  milk  shall  be  allocated  in  the 
following  manner 

(1)  Subtract  from  the  total  pounds  of 
skim  milk  in  Class  III  the  pounds  of 
skim  milk  in  shrinkage  specified  in 

§  1007.41(b);  ,  ^     , 

(2)  Subtract  from  the  total  pounds  of 
skim  milk  in  Class  I  the  pounds  of  skim 

milk  in: 

(i)  Receipts  of  packaged  fluid  milk 
products  from  an  unregulated  supply 
plant  to  the  extent  that  an  equivalent 
amount  of  skim  milk  disposed  of  to 
such  plant  by  handlers  fully  regulated 
under  any  Federal  milk  order  is 
classified  and  priced  as  Class  I  milk  and 
is  not  used  as  an  offset  for  any  other 
payment  obligation  under  any  order; 

(ii)  Packaged  fluid  milk  products  in 
inventory  at  the  beginning  of  the  month. 
This  paragraph  shall  apply  only  if  the 
pool  plant  was  subject  to  the  provisions 
of  this  paragraph  or  comparable 
provisions  of  another  Federal  milk  order 
in  the  immediately  preceding  month; 

(3)  Subtract  from  the  pounds  of  skim 
milk  remaining  in  each  class  the  pounds 
of  skim  milk  in  fluid  milk  products 
received  in  p>ackaged  form  from  an  other 
order  plant,  except  that  to  be  subtracted 
pursuant  to  paragraph  (a)(7)(vi)  of  this 
section,  as  follows: 

(j)  From  Class  III  milk,  the  lesser  of 
the  pounds  remaining  or  2  percent  of 
such  receipts;  and 

(ii)  From  Class  I  milk,  the  remainder 
of  such  receipts; 

(4)  Subtract  from  the  pounds  of  skim 
milk  in  Class  II  the  pounds  of  skim  milk 
in  products  specified  in  §  1007.40(b)(1) 
that  were  received  in  packaged  form 
from  other  plants,  but  not  in  excess  of 
the  pounds  of  skim  milk  remaining  in 
Class  II: 

(5)  Subtract  from  the  remaining 
pounds  of  skim  milk  in  Class  II  the 
pounds  of  skim  milk  in  products 
specified  in  §  1007.40(b)(1)  in  packaged 
form  and  in  bulk  concentrated  fluid 
milk  products  that  were  in  inventory  at 
the  beginning  of  the  month,  but  not  in 
excess  of  the  pounds  of  skim  milk 
remaining  in  Class  II.  This  paragraph 
shall  apply  only  if  the  pool  plant  was 
subject  to  the  provisions  of  this 
paragraph  or  comparable  provisions  of 
another  Federal  milk  order  in  the 
immediately  preceding  month; 

(6)  Subtract  from  the  remaining 
pounds  of  skim  milk  in  Class  II  the 
pounds  of  skim  milk  in  bulk 
concentrated  fluid  milk  products  and  in 
other  source  milk  (except  other  source 
milk  received  in  the  form  of  an 
unconcentrated  fluid  milk  product  or  a 
fluid  cream  product)  that  is  used  to 
produce,  or  added  to,  any  product 
specified  in  §  1007.40(b)  (excluding  the 
quantity  of  such  skim  milk  that  was 


classified  as  Class  III  milk  pursuant  to 
§  1007.40(c)(6)).  but  not  in  excess  of  the 
pounds  of  skim  milk  remaining  in  Class 

(7)  Subtract  in  the  order  specified 
below  from  the  pounds  of  skim  milk 
remaining  in  each  class,  in  series 
beginning  with  Class  ID.  the  pounds  of 
skim  milk  in  each  of  the  following: 
(i)  Bulk  concentrated  fluid  milk 
products  and  other  source  milk  (except 
other  source  milk  received  in  the  form 
of  an  unconcentrated  fluid  milk 
product)  and.  if  paragraph  (a)(5)  of  this 
section  applies,  packaged  inventory  at 
the  beginning  of  the  month  of  products 
specified  in  §  1007.40(b)(1)  that  were 
not  subtracted  pursuant  to  paragraphs 
(a)(4).  (a)(5).  and  (a)(6)  of  this  section; 
(ii)  Receipts  of  fluid  milk  products 
(except  filled  milk)  for  which  Grade  A 
certification  is  not  established; 

(iii)  Receipts  of  fluid  milk  products 
from  unidentified  sources; 

(iv)  Receipts  of  fluid  milk  products 
from  a  producer-handler  as  defined 
under  any  Federal  milk  order  and  from 
an  exempt  plant; 

(v)  Receipts  of  reconstituted  skim 
milk  in  filled  milk  from  an  unregulated 
supply  plant  that  were  not  subtracted 
pursuant  to  paragraph  (a)(2)(i)  of  this 
section;  and 

(vi)  Receipts  of  reconstituted  skim 
milk  in  filled  milk  from  an  other  order 
plant  that  is  fully  regulated  under  any 
Federal  milk  order  providing  for 
individual-handler  pooling,  to  the 
extent  that  reconstituted  skim  milk  is 
allocated  to  Class  I  at  the  transferor- 
plant; 

(8)  Subtract  in  the  order  specified 
below  from  the  pK>unds  of  skim  milk 
remaining  in  Class  D  and  Class  III.  in 
sequence  beginning  with  Class  III: 

U)  The  pounds  of  skim  milk  in 
receipts  of  fluid  milk  products  from  an 
unregulated  supply  plant  that  were  not 
subtracted  pursuant  to  paragraphs 
(a)(2)(i)  and  (7)(v)  of  this  section  for 
which  the  handler  requests  a 
classification  other  than  Qass  I.  but  not 
in  excess  of  the  pounds  of  skim  milk 
remaining  in  Class  II  and  Class  in 
combined: 

(ii)  The  pounds  of  skim  milk  in 
receipts  of  fluid  milk  products  from  an 
unregulated  supply  plant  that  were  not 
subtracted  pursuant  to  jjaragraphs 
(a)(2)(i).  (7)(v).  and  (8)(i)  of  this  section 
which  are  in  excess  of  the  pounds  of 
skim  milk  determined  pursuant  to 
paragraphs  (a)(8)(ii)  (A)  through  (C)  of 
this  section.  Should  the  pounds  of  skim 
milk  to  be  subtracted  from  Qass  II  and 
Class  in  combined  exceed  the  pounds  of 
skim  milk  remaining  in  such  classes,  the 
pounds  of  skim  milk  in  Class  II  and 
Class  III  combined  shall  be  increased 


(increasing  as  necessary  Class  III  and 
then  Class  II  to  the  extent  of  available 
utilization  in  such  classes  at  the  nearest 
other  pool  plant  of  the  handler,  and 
then  at  each  successively  more  distant 
pool  plant  of  the  handler)  by  an  amount 
equal  to  such  excess  quantity  to  be 
subtracted,  and  the  pounds  of  skim  milk 
in  Class  I  shall  be  decreased  a  like 
amount.  In  such  case,  the  pounds  of 
skim  milk  remaining  in  each  class  at 
this  allocation  step  at  the  handler's 
other  pool  plants  shall  be  adjusted  in 
the  reverse  direction  by  a  like  amount; 

(A)  Multiply  by  1.25  the  sum  of  the 
pounds  of  skim  milk  remaining  in  Class 
I  at  this  allocation  step  at  all  pool  plants 
of  the  handler  excluding  any 
duplication  of  Class  I  utilization 
resulting  from  reported  Class  I  transfers 
between  pool  plants  of  the  handler; 

(B)  Subtract  from  the  above  result  the 
sum  of  the  pounds  of  skim  milk  in 
receipts  at  all  pool  plants  of  the  handler 
of  producer  milk,  milk  from  a  handler 
described  in  §  1007.9(c).  fluid  milk 
products  from  pool  plants  of  other 
handlers,  and  bulk  fluid  milk  products 
from  other  order  plants  that  were  not 
subtracted  pursuant  to  paragraph 
(a)(7)(vi)  of  this  section;  and 

(C)  Multiply  any  plus  quantity 
resulting  above  by  the  percentage  that 
the  receipts  of  skim  milk  in  fluid  milk 
products  from  unregulated  supply 
plants  that  remain  at  this  pool  plant  is 
of  all  such  receipts  remaining  at  this 
allocation  step  at  all  pool  plants  of  the 
handler;  and 

(iii)  The  pounds  of  skim  milk  in 
receipts  of  bulk  fluid  milk  products 
from  an  other  order  plant  that  are  in 
excess  of  bulk  fluid  milk  products 
transferred  or  diverted  to  such  plant  and 
that  were  not  subtracted  pursuant  to 
paragraph  (a)(7)(vi)  of  this  section,  if 
Class  II  or  Class  III  classification  is 
requested  by  the  operator  of  the  other 
order  plant  and  the  handler,  but  not  in 
excess  of  the  pounds  of  skim  milk 
remaining  in  Class  II  and  Class  ni 
combined; 

(9)  Subtract  from  the  pounds  of  skim 
milk  remaining  in  each  class,  in  series 
beginning  with  Class  ID,  the  pounds  of 
skim  milk  in  fluid  milk  products  and 
products  specified  in  §  1007.40(b)(1)  in 
inventory  at  the  beginning  of  the  month 
that  were  not  subtracted  pursuant  to 
paragraphs  (a)(2)(ii),  (a)(5),  and  (a)(7)(i) 
of  this  section: 

(10)  Add  to  the  remaining  pounds  of 
skim  milk  in  Class  in  the  pounds  of 
skim  milk  subtracted  pursuant  to 
paragraph  (a)(1)  of  this  section; 

(11)  Subject  to  the  provisions  of 
paragraphs  (a)(ll)  (i)  and  (ii)  of  this 
section,  subtract  from  the  pounds  of 
skim  milk  remaining  in  each  class  at  the 
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plant,  pro  rata  to  the  total  pounds  of 
skim  milk  remaining  in  Class  I  and  in 
Class  n  and  Class  III  combined  at  this 
allocation  step  at  all  pool  plants  of  the 
handler  (excluding  any  duplication  of 
utilization  in  each  class  resulting  from 
transfers  between  pool  plants  of  the 
handler),  with  the  quantity  prorated  to 
Class  n  and  Class  UJ  combined  being 
subtracted  first  from  Class  III  and  then 
from  Class  II,  the  pounds  of  skim  milk 
in  receipts  of  fluid  milk  products  from 
an  unregulated  supply  plant  that  were 
not  subtracted  pursuant  to  paragraphs 
(a)(2)(i),  (a)(7)(v).  and  (a)(8)  (i)  and  (ii) 
of  this  section  and  that  were  not  offset 
by  transfers  or  diversions  of  fluid  milk 
products  to  the  same  unregulated 
supply  plant  from  which  fluid  milk 
products  to  be  allocated  at  this  step 
were  received: 

(i)  Should  the  pounds  of  skim  milk  to 
be  subtracted  from  Class  II  and  Class  III 
combined  pursuant  to  paragraph  (a)(ll) 
of  this  section  exceed  the  pounds  of 
skim  milk  remaining  in  such  classes,  the 
pounds  of  skim  milk  in  Class  II  and    • 
Class  ni  combined  shall  be  increased 
(increasing  as  necessary  Class  III  and 
then  Class  II  to  the  extent  of  available 
utilization  in  such  classes  at  the  nearest 
other  pool  plant  of  the  handler,  and 
then  at  each  successively  more  distant 
j)ool  plant  of  the  handler)  by  an  amount 
equal  to  such  excess  quantity  to  be 
subtracted,  and  the  pounds  of  skim  milk 
in  Class  I  shall  be  decreased  a  like 
amount.  In  such  case,  the  pounds  of 
skim  milk  remaining  in  each  class  at 
this  allocation  step  at  the  handler's 
other  pool  plants  shall  be  adjusted  in 
the  reverse  direction  by  a  like  amoimt; 
and 

(ii)  Should  the  pounds  of  skim  milk 
to  be  subtracted  from  Class  I  pursuant 
to  paragraph  (a)(ll)  of  this  section 
exceed  the  pounds  of  skim  milk 
remaining  in  such  class,  the  pounds  of 
skim  milk  in  Class  I  shall  be  increased 
by  an  amount  equal  to  such  excess 
quantity  to  be  subtracted,  and  the 
pounds  of  skim  milk  in  Class  n  and 
Class  m  combined  shall  be  decreased  by 
a  like  amount  (decreasing  as  necessary 
Class  ni  then  Class  II).  In  such  case,  the 
pounds  of  skim  milk  remaining  in  each 
class  at  this  allocation  step  at  die 
handler's  other  pool  plants  shall  be 
adjusted  in  the  reverse  direction  by  a 
like  amount,  beginning  with  the  nearest 
plant  at  which  Class  I  utilization  is 
available; 

(12)  Subtract  in  the  manner  specified 
below  from  the  pounds  of  skim  milk 
remaining  in  each  class  the  pounds  of 
skim  milk  in  receipts  of  bulk  fluid  milk 
products  from  an  other  order  plant  that 
are  in  excess  of  bulk  fluid  milk  products 
transferred  or  diverted  to  such  plant  that 


were  not  subtracted  pursuant  to 
paragraphs  (a)(7)(vi)  and  (8)(iii)  of  this 
section: 

(i)  Subject  to  the  provisions  of 
paragraphs  (a)(12)  ii).  (iii)  and  (iv)  of 
this  section,  such  subtraction  shall  be 
pro  rata  to  the  pou  ids  of  skim  milk  in 
Class  I  and  in  Clas:  II  and  Class  III 
combined,  with  thu  quantity  prorated  to 
Class  II  and  Class  III  combined  being 
subtracted  first  fro  n  Class  ni  and  then 
from  Class  n,  with  respect  to  whichever 
of  the  following  quantities  represents 
the  lower  proportirm  of  Class  I  milk: 

(A)  The  estimated  utilization  of  skim 
milk  of  all  handler;  in  each  class  as 
announced  for  the  month  pursuant  to 
§  1007.45(a);  or 

(B)  The  total  poi  nds  of  skim  milk 
remaining  in  each  :lass  at  this 
allocation  step  at  all  pool  plants  of  the 
handler  (excluding  any  duplication  of 
utilization  in  each  class  resulting  from 
transfers  between  jiool  plants  of  the 
handler); 

(ii)  Should  the  p  -oration  pursuant  to 
paragraph  (a)(12)(i;  of  this  section  result 
in  the  total  pounds  of  skim  milk  at  all 
pool  plants  of  the  1  andler  that  are  to  be 
subtracted  at  this  a  location  step  from 
Class  II  and  Class  11  combined 
exceeding  the  pom  ds  of  skim  milk 
remaining  in  Class  II  and  Class  III  at  all 
such  plants,  the  po  ands  of  such  excess 
shall  be  subtracted  from  the  pounds 
remaining  in  Class  I  after  such  proration 
at  the  pool  plants  at  which  such  other 
source  milk  was  re<»ived; 

(iii)  Except  as  pmvided  in  paragraph 
(a)(12){ii)  of  this  senion,  should  the 
computations  pursuant  to  paragraph 
(a)(12)  (i)  or  (ii)  of  this  section  result  in 
a  quantity  of  skim  milk  to  be  subtracted 
from  Class  II  and  C  ass  III  combined  that 
exceeds  the  pound;  of  skim  milk 
remaining  in  such  classes,  the  pounds  of 
skim  milk  in  Class  I  and  Class  in 
combined  shall  be  increased  (increasing 
as  necessary  Class  III  and  then  Class  II 
to  the  extent  of  available  utilization  in 
such  classes  at  the  nearest  other  pool 
plant  of  the  handlei ,  and  then  at  each 
successively  more  c  istant  pool  plant  of 
the  handler)  by  an  tmoimt  equal  to  such 
excess  quantity  to  be  subtracted,  and  the 
pounds  of  skim  mil  <  in  Class  I  shall  be 
decreased  by  a  like  miount.  In  such 
case,  the  pounds  of  skim  milk  remaining 
in  each  class  at  this  allocation  step  at 
the  handler's  other  ;)ool  plants  shall  be 
adjusted  in  the  reve  -se  direction  by  a 
like  amoimt:  and 

(iv)  Except  as  pro  'ided  in  paragraph 
(a)(12)(ii)  of  this  sec  .ion,  should  the 
computations  pursuant  to  paragraph 
(a)(12)  (i)  or  (ii)  of  tf  is  section  result  in 
a  quantity  of  skim  n  ilk  to  be  subtracted 
from  Class  I  that  exceeds  the  pounds  of 
skim  milk  remaining;  in  such  class,  the 


pounds  of  skim  milk  in  Class  I  shall  be 
increased  by  an  amount  equal  to  such 
excess  quantity  to  be  subtracted,  and  the 
pounds  of  skim  milk  in  Class  II  and 
Class  III  combined  shall  be  decreased  by 
a  like  amount  (decreasing  as  necessary 
Class  in  and  then  Class  II).  In  such  case 
the  pounds  of  skim  milk  remaining  in 
each  class  at  this  allocation  step  at  the 
handler's  other  pool  plants  shall  be 
adjusted  in  the  reverse  direction  by  a 
like  amount  beginning  with  the  nearest 
plant  at  which  Class  I  utilization  is 
available; 

(13)  Subtract  from  the  pounds  of  skim 
milk  remaining  in  each  class  the  pounds 
of  skim  milk  in  receipts  of  fluid  milk 
products  and  bulk  fluid  cream  products 
from  another  pool  plant  according  to  the 
classification  of  such  products  pursuant 
to  §  1007.42(a):  and 

(14)  If  the  total  pounds  of  skim  milk 
remaining  in  all  classes  exceed  the 
pounds  of  skim  milk  in  producer  milk 
and  milk  received  from  a  handler 
described  in  §  1007.9(c),  subtract  such 
excess  from  the  pounds  of  skim  milk 
remaining  in  each  class  in  series 
beginning  with  Class  IE.  Any  amount  so 
subtracted  shall  be  knowTi  as  "overage"; 

(b)  Butterfat  shall  be  allocated  in 
accordance  with  the  procedure  outlined 
for  skim  milk  in  paragraph  (a)  of  this  - 
section;  and 

(c)  The  quantity  of  producer  milk  and 
milk  received  from  a  handler  described 
in  §  1007.9(c)  in  each  class  shall  be  the 
combined  pounds  of  skim  milk  and 
butterfat  remaining  in  each  class  after 
the  computations  pursuant  to  paragraph 
(a)(14)  of  this  section  and  the 
corresponding  step  of  paragraph  (b)  of 
this  section. 

i  1 007.45    Market  administrator's  reports 
and  announcen>ents  concerning 
classification. 

The  market  administrator  shall  make 
the  following  reports  and 
announcements  concerning 
classification: 

(a)  Whenever  required  for  the  purpose 
of  allocating  receipts  from  other  order 
plants  pursuant  to  §  1007.44(a)(12)  and 
the  corresponding  step  of  §  1007.44(b), 
estimate  and  publicly  announce  the 
utilization  (to  the  nearest  whole 
percentage)  in  each  class  during  the 
month  of  skim  milk  and  butterfat, 
respectively,  in  producer  milk  of  all 
handlers.  Such  estimate  shall  be  based 
upon  the  most  current  available  data 
and  shall  be  final  for  such  purpose. 

(b)  Report  to  the  market  administrator 
of  the  other  order,  as  soon  as  possible 
after  the  report  of  receipts  and 
utilization  for  the  month  is  received 
from  a  handler  who  has  received  fluid 
milk  products  or  bulk  fluid  cream 
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products  from  an  other  order  plant,  the 
class  to  which  such  receipts  are 
allocated  pursuant  to  §§  1007.43(d)  and 
1007.44  on  the  basis  of  such  report 
(including  any  reclassification  of 
inventories  of  bulk  concentrated  fluid 
milk  products),  and  thereafter,  any 
change  in  such  allocation  required  to 
correct  errors  disclosed  in  the 
verification  of  such  report. 

(c)  Furnish  each  handler  operating  a 
pool  plant  who  has  shipped  fluid  milk 
products  or  bulk  fluid  cream  products  to 
an  other  order  plant  the  class  to  which 
such  shipments  were  allocated  by  the 
market  administrator  of  the  other  order 
on  the  basis  of  the  report  by  the 
receiving  handler,  and,  as  necessary, 
any  changes  in  such  allocation  arising 
from  the  verification  of  such  report. 

(d)  On  or  before  the  12th  day  after  the 
end  of  each  month,  report  to  each 
cooperative  association  which  so 
requests,  the  percentage  of  producer 
milk  delivered  by  members  of  such 
association  that  was  used  in  each  class 
by  each  handler  receiving  such  milk. 
For  the  purpose  of  this  report  the  milk 
so  receivef^  shall  be  prorated  to  each 
class  in  accordance  with  the  total 
utilization  of  producer  milk  by  sudi 
handler. 

$1007^0    Oass  prices. 

Subject  to  the  provisions  of  §  1007.52. 
the  class  prices  for  the  month  per 
hundredweight  of  milk  containing  3.5% 
butterfat  shall  be  as  follows: 

(a)  The  Chss  I  price  shall  be  the  basic 
formula  price  for  the  second  preceding 
month  plus  $3.08. 

(b)  The  Class  U  price  shall  be 
computed  by  the  Director  of  the  Dairy 
Division  and  transmitted  to  the  market 
administrator  on  or  before  the  15th  day 
of  the  preceding  month.  The  Class  II 
price  shall  be  the  basic  Gass  II  formula 
price  computed  pursuant  to  §  1007.51a 
for  the  month  plus  the  amount  that  the 
value  computed  pursuant  to  paragraph 
(b)(l}  of  this  section  exceeds  the  value 
computed  pursuant  to  paragraph  (bK2) 
of  this  section,  plus  any  amount  by 
which  the  basic  Class  D  formula  price 
for  the  second  preceding  month, 
adjusted  pursuant  to  paragraphs  (b)(1) 
and  (b)(2)  of  this  section,  was  less  than 
the  Class  III  price  for  the  second 
preceding  month. 

(1)  Determine  for  the  most  recent  12- 
month  period  the  simple  average 
(rounded  to  the  nearest  cent)  of  the 
basic  formula  prices  computed  pursuant 
to  §  1007.51  and  add  10  cents;  and 

(2)  Determine  for  the  same  12-roonth 
period  as  specified  in  paragraph  (bHl)  of 
this  section  the  simple  average  (rounded 
to  the  nearest  cent)  of  the  basic  Class  II 


formula  prices  computed  pursuant  to 
§1007.518. 

(c)  The  Class  HI  price  shall  be  the 
basic  formula  price  for  the  month,  as 
adjusted  by  the  following  amounts: 


MwMh 


January  .-. 
February  .. 

Man* 

Apri  

May 

June 

Ju»y 

August  ..-. 
SeptentfMr 
October  ._ 
November 
Oecennter 


Amount 


I 


-S0.10 

-0.10 

-0.30 

-0.30 

-0.30 

>0.10 

♦020 

♦0.25 

40.25 

♦025 

«0.15 

-0.10 


(d)  The  Class  lU-A  price  for  the 
month  shall  be  the  average  Central 
Stales  nonfat  dry  milk  price  for  the 
month,  as  reported  by  the  Department, 
less  12.5  cents,  times  an  amount 
computed  by  subtracting  from  9  an 
amount  calculated  by  dividing  0.4  by 
such  nonfat  dry  milk  price,  plus  the 
butterfat  differential  value  per 
hundredweight  of  3.5  percent  milk  and 
rounded  to  the  nearest  cent,  and  subiect 
to  the  adjustments  sot  forth  in  paragraph 
(c)  of  this  section  for  the  applicable 
month. 

S  1007,51    Baste  formula  prlca. 

The  basic  formula  price  shall  be  the 
average  price  per  hundredweight  for 
manufacturing  grade  milk  f.o.b.  plants 
in  Minnesota  and  Wisconsin,  as 
reported  by  the  Department  for  the 
month,  adjusted  to  a  3.5  percent 
butterfat  basis  and  rounded  to  the 
nearest  cent.  For  such  adjustment,  the 
butterfat  differential  pursuant  to 
§  1007.74  shall  be  used. 

S1007.5la   Baste  etna  I  formula  prtea. 

The  basic  Class  n  formula  price  for 
the  month  shall  be  the  basic  formula 
price  determined  pursuant  to  §  1007.51 
for  the  second  preceding  month  plus  or 
minus  the  amount  computed  pursuant 
to  paragraphs  (a)  through  (d)  of  this 
section: 

(a)  The  gross  values  per 
hundredweight  of  milk  used  to 
manufacture  riieddai  cheese  and  butter- 
nonfat  dry  milk  shall  be  computed, 
using  price  data  determined  pursuant  to 
§  1007.20  and  yield  factors  in  effect 
under  the  Dairy  Price  Support  Program 
authorized  by  the  Agricultural  Act  of 
1949.  as  amended,  for  the  first  15  days 
of  the  preceding  month  and  separately, 
for  the  first  15  days  of  the  second 
preceding  month,  as  follows: 

(1)  The  gross  value  of  milk  used  to 
produce  cheddar  cheese  shall  be  the 
sum  of  the  following  computations: 


(i)  Multiply  the  cheddar  cheese  price 
by  the  yi^ld  factor  used  under  the  Price 
Support  Program  for  cheddar  cheese; 
(ii)  Multiply  the  butter  price  by  the 
yield  factor  used  under  the  Price 
Support  Program  for  determining  the 
butterfat  component  of  the  whey  value 
in  the  cheese  price  computation;  and 
(iii)  Subtract  from  the  edible  whey 
price  the  processing  cost  used  under  tha 
Price  Support  Program  for  edible  whey 
and  multiply  any  positive  difference  by 
the  yield  factor  used  under  the  Price 
Support  Program  for  edible  whey. 

(2)  The  gross  value  of  milk  used  to 
manufacture  butter-nonfat  dry  milk 
shall  be  the  sum  of  the  following 
computations: 

(i)  Multiply  the  butter  price  by  the 
yield  factor  used  under  the  Price 
Support  Program  for  butter  and 

(ii)  Multiply  the  nonfat  dry  milk  price 
by  the  yield  factor  used  under  the  Price 
Support  Program  for  nonfat  dry  milk. 
-  (b)  Determine  the  amounts  by  which 
the  gross  value  per  hundredweight  of 
milk  used  to  produce  cheddar  cheese 
and  the  gross  value  of  milk  used  to 
produce  butter-nonfat  dry  milk  for  the 
first  15  days  of  the  preceding  month 
exceed  or  are  less  than  the  respective 
gross  values  for  the  first  15  days  of  the 
second  preceding  month. 

(c)  Compute  weighting  factors  to  be 
applied  to  the  changes  in  gross  values 
determined  pursuant  to  paragraph  (b)  of 
this  section  by  determining  the  relative 
proportion  that  the  data  included  in 
each  of  the  following  subparagraphs  is 
of  the  total  of  the  data  represented  in 
paragraphs  (c)  (1)  and  (2)  of  this  section: 

(1)  Combine  the  total  American 
cheese  production  fw  the  States  of 
Minnesota  and  Wisconsin,  as  reported 
by  the  Statistical  Reporting  Service  of 
the  Department  for  the  most  recent 
preceding  period,  and  divide  by  the 
yield  factor  used  under  the  Price 
Support  Program  for  cheddar  cheese  to 
determine  the  quantity  of  milk  used  in 
the  production  of  American  cheddar 
cheese;  and 

(2)  Combine  the  total  nonfat  dry  milk 
production  for  the  States  of  Minnesota 
and  Wisconsin,  as  reported  by  the 
Statistical  Reporting  Service  of  the 
Department  for  the  most  recent 
preceding  period,  and  divide  by  the 
yield  factor  used  under  the  Price 
Support  Program  for  cheddar  cheese  to 
determine  the  quantity  of  milk  used  in 
the  production  of  butter-nonfat  dry 
milk. 

(d)  Compute  a  weighted  average  of  the 
changes  in  values  per  hundredweight  of 
milk  determined  pursuant  to  paragraph 
(b)  of  this  section  in  accordance  with 
the  refative  proportions  of  milk 
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determined  pursuant  to  paragraph  (c)  of     Blairsville.  Georgia.  Corinth.  shall  be  equal  to  the  hundredweight  of 

tn.s  section.  Mississippi;  or  Monroe  or  Shreveport.  such  Class  I  skim  milk  multiplied  by  the 

§1007.52    Plant  location  adjustments  for        Louisiana.  adjustment  rate  determined  pursuant  to 

handtefs.  ^^>  '^of «  Pla"<  'o'-ated  outside  the  paragraph  (b)(3)  of  this  section  for  such 

(a)  For  milk  received  at  a  plant  from        Z' 'ffV,"  ni?  ^/'Su'  ^'^  ^'^  P'^"»-  "  ^^e  aggregate  of  this 

producers  or  a  handler  described  in  Sfi^in  «illl  JS  ?»     .        .  computation  for  all  plants  having  the 

§  1007.9(c)  and  which  is  classified  as  aoLliS  «f.hi  L~ rn f'.'i.      !        r  ^"^"  adjustment  as  determined 

Class  I  milk  without  movement  in  bulk       J^ji'Ta  !  ^bu.L     r^Linn^h  r^'     ■  P"""^"'  *°  paragraph  (b)(3)  of  this 

form  to  a  pool  distributing  plant  at  nf  i  »tL  rh  f   1'      ^^.y^""^^'  ^°^'«=  section  exceeds  the  credits  that  are 

which  a  higher  Class  I  price  applies,  the     ^hrZfrin  i     '      '^^        °'  available  to  those  plants,  such  credits 

price  specified  in  §  1007.50(a)  shall  be  (b)  FKi^milk  nmH..rt.  tr^ncforro^  ^^^^^  ^  prorated  to  the  volume  of  skim 

adjusted  by  the  amount  stated  in  inSlkl^'tota  ^ot  plantTo  f ^^  Santi"Sr  ' '"  '""'^"  '"""  "^' 

paragraphs  (a)(1)  through  (4)  of  this  distributing  olant  a  which  a  hichpr  P'?"*^:  and 

seciion  for  the  location  of  such  plant:  cSrnnce  aoD  it  Id  whirh  .-  .  ^^'  ^°^^*'°"  adjustment  credit  for 

(1)  For  a  plant  located  within  one  of        clas^iKs  Cla^T  mUk  Thp  ri.«  I  ^"""^^^^  ^^^"  ^  determined  in 

the  zones  set  forth  in  §  1007.2.  the  prIS  shall  be  th?C  Ss  I  orice  Irthl  f  ^o^iance  with  the  procedure  outlined 

'XZ^'^'^T'  P"  hundredweight)        Kr^ptitluhS  o'a  ^^^Sn  L'ui5?m 'V.h  ^'^^.^^'^  ^'^  ^'^ 

shall  be  as  follows:  adjustment  credit  fc'r  the  transferor-  M  Thi  rilp,"X  °";    .       km 

Zone  1  Minus  69.  plant  which  shall  \y,  determined  by  the  JSltlZA     "Z^'"  "'^'^^'^^  '^'l 

Zone  2  Minus  56.  market  administrator  for  skim  milk  and  t^X^'n^^J't^r^^VTrV^^ 

Zones Minus  47.5.  butterfat  resoectivf  Iv  a<;  fnllow«-  zone  location  of  each  plant  of  each 

^:ii ^;'"-;3.       (ifsubtSKmt'JepVi^dTofskim  '^?'^Th\''':ir''*'''tr'"r^'^'' 

g^:  I J^l""!  \l  milk  remaining  in  C  lass  I  at  the  T^^'^^  hand  er  on  or  before  the  fir^t 

Sne  7 :::::::::::;::::::;:::: m  „"  I  transferee-piam  after  the  computations  tZlT  T   '"  '^^"n  ^ '  'i^'"^^ '" 

zone  8  -.ZZ:!:::    No"ad|ustment.        Pursuant  to  §  1007...4(a)(12)  pfus  the  '  fthSs^'oriL'annlfr^h';.  ,o 

Zones Pius  2  pounds  of  skim  milk  in  receipts  of  (d)  The  Class  I  pnce  applicable  to 

Zone  10 Plus  10.  concentrated  fluid  nilk  products  from  So     .      "f /"Ik  ^  '"^'u'/^*^  f  u • 

Zone  11  Plus  12.  other  pool  plants  that  ar4  assigned  to  ^™'*'  ***  ^Tl  '"Paragraph  (a)  of  this 

Zone  12  Plus  20.  class  fuse  an  amoLnt  eniial  to-  section,  except  that  the  adjusted  Class  1 

g-  " P|-  27.  "^  (fxhe'^rnnf  s"ki^milk°in  P"'*  ^^all  not  be  less  than  the  Class  UI 

zCnl  15 ;;:::::::::;:::::::::::::::  pI"!  3?'  ^ce'p's  of  miik  at  the  transferee-piant  p"'*- 

Zone  16 ".'.'.'.'.    Plus  47."  from  producers  and  handlers  described  §1007.53    Announcwnent  of  class  prices. 

^:i Is :::::::::::::::::::::::  2l %:  '"(fifZ^oli-S^, skim miik m  JntZetltrr'''Z''''l  r.. 

(2)  For  a  plant  located  within  the                (2)  Assign  any  ren.aining  pounds  of  ?,^  following  month,  the  Class  III  and 
marketing  area  of  another  order  issued  skim  milk  in  Class  I  at  the  transferee-  Class  III-A  prices  for  the  preceding 
pursuant  to  the  Act.  the  location  plant  to  the  skim  mi  :k  in  receipts  of  ""T^'  ^"J  ?"  °I,^^?  ^^^  ^^th  day  of 
adjustment  shall  be  computed  in  the  fluid  milk  products  Tom  other  pool  ?  „    "1°"^^  the  Class  II  price  for  the 
following  manner:  Subtract  the  Class  I  plants,  first  to  the  tnjisferor-plants  at  ?VL°n'^'M°"     ^°'"P"»e'^  pursuant  to 
pnce  applicable  in  Zone  8  of  this  order  which  the  highest  Ciass  I  price  applies  ^  1007.50(b). 

from  the  Class  I  pnce  applicable  at  such  and  then  to  other  phnts  in  sequence  §1007.54    Equivalent  price 

plant,  had  the  plant  been  regulated  beginning  with  the  p  lant  at  which  the  if  for  any  reason  a  price  or  oricine 

under  such  order.  next  hichest  Class  I  nrirfi  annlips-  .■:      \  reason  a  price  or  pricing 

(3)  For  a  plant  located  outside  the               (?)S^ute  ?he  c td  arSSSr^rof  constituent  required  by  this  part  for 
areas  described  in  paragraphs  (a)  (1)  and  loca  ion  aSZnt   rediTsto  be  <=omputing  class  prices  or  for  other 
(2)  of  this  section,  and  north  of  a  line  as^gn  Jd  to Csfem --^ms  by  TO^^^^f  T  «^«'1^^'7«  prescribed 
extending  through  the  northern  borders  multiplying  thS  hundredweight  of  skim  'I  ^n'  ^'  *^^  ""^'^^^  administrator 
of  the  States  of  Alabama.  Georgia,  and  milk  assigned  pureumS  ?f "  ""*  a  pnce  or  pricing  constituent 
Mississippi  the  adjustment  sh?ll  be  (b)(2)"f  t'hl'Sn'o  each'S^L-  ''^l^f to  llhe  'prlS'l'oTil^ 
minus  23  cents  for  plants  located  plam  at  which  the  Cass  I  price  is  lower  SnstUuent  Siat  is^Zirid      ^ 
nearest  the  city  hall  of  Florence  or  than  the  Class  I  price  applicable  at  the  c""**''*"®"*  "^^* "''  required. 
HuntsviUe.  Alabama;  minus  15  cents  for  transferor-plant  and  he  transferee-plant,  §1007.60    Handler's  value  of  milk  for 
plants  located  nearest  the  city  hall  of  and  add  the  resultint  amounts;  computng  the  uniform  price. 

Rome  or  Blairsville.  Georgia;  minus  18  (4)  Assign  the  total  amount  of  location        For  the  purpose  of  computing  the 

cents  for  plants  located  nearest  the  city  adjustment  credits  cc  mputed  pursuant  uniform  price,  the  market  administrator 

hall  of  Connth.  Mississippi;  or  plus  20  to  paragraph  (b)(3)  ol  this  section  to  shall  determine  for  each  month  the 

^nts  for  plants  located  nearest  the  city  those  transferor-plan  s  that  transferred  value  of  milk  of  each  handler  with 

hall  of  Monroe  or  Shreveport.  Louisiana,  fluid  milk  products  containing  skim  respect  to  each  of  the  handlers  pool 

Such  minus  adjustment  shall  be  milk  classified  as  Class  I  milk  pursuant  plants  and  of  each  handler  described  in 

mcreased  (plus  adjustments  decreased)  to  §  1007.42(a)  and  af  which  the  §  1007.9  (b)  and  (c)  with  respect  to  milk 

2.5  cents  for  each  10  miles  or  fraction  applicable  Class  I  pri  :e  is  less  than  the  that  was  not  received  at  a  pool  plant  as 

thereof  (by  the  shortest  hardsurfaced  Class  I  price  at  the  tnnsferee-plant.  in  follows: 

highway  distance  as  detei-mined  by  the  sequence  beginning  \/ith  the  plant  at  (a)  Multiply  the  pounds  of  producer 

market  administrator)  that  such  plant  is  which  the  highest  CI.-  ss  I  price  applies.  milk  and  milk  received  from  a  handler 

from  the  nearer  of  the  cities  of  Florence  Subject  to  the  availability  of  such  described  in  §  1007.9(c)  that  were 

or  Huntsvilie,  Alabama;  Rome  or  credits,  the  credit  ass  gned  to  each  plant  classified  in  each  class  pursuant  to 
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§§  1007.43(d)  and  1007.44(c)  by  the 
applicable  class  prices,  and  add  the 
resultine  amounts; 

(b)  Add  the  amounts  obtained  from 
multiplying  the  pounds  of  overage 
subtracted  from  each  class  pursuant  to 
§  1007.44(14)  and  the  corresponding 
step  of  §  1007.44(b)  by  the  respective 
class  prices,  as  adjusted  by  the  butterfat 
differential  specified  in  S  1007.74.  that 
are  applicable  at  the  location  of  the  pool 
plant; 

(c)  Add  the  amount  obtained  from 
multiplying  the  difference  between  the 
Class  in  price  for  the  preceding  month 
and  the  Class  I  price  applicable  at  the 
location  of  the  pool  plant  or  the  Class 
n  price,  as  the  case  may  be,  for  the 
current  month  by  the  hundredweight  of 
skim  milk  and  butterfat  subtracted  from 
Class  I  and  Class  II  pursuant  to 

§  1007.44(a)(9)  and  the  corresponding 
stepof§ino7.44(b); 

(d)  Add  Uie  ajnount  obtained  from 
multiplying  the  difference  between  the 
Class  I  price  applicable  at  the  location 
of  the  pool  plant  and  the  Gass  ni  price 
by  the  hundredweight  of  skim  milV  and 
butterfat  assigned  to  Qass  I  pursuant  to 
§  1007.43(d)  and  the  hundredweight  of 
skim  milk  and  butterfat  subtracted  from 
Class  I  pursuant  to  §  1007.44(a)(7)  (i) 
through  (iv)  and  the  corresponding  step 
of  §  1007.44(b),  excluding  receipts  of  a 
bulk  fluid  cream  product  from  an  other 
order  plant  and  bulk  concentrated  fhiid 
milk  products  from  pool  plants,  other 
order  plants,  and  unregulated  supply 
plants; 

(e)  Add  the  amount  obtained  from 
multiplying  the  difference  between  the 
Class  I  price  applicable  at  the  location 
of  the  transferor-plant  and  the  Class  III 
price  by  the  hundredweight  of  skim 
milk  and  butterfat  subtracted  from  Qass 
I  pursuant  t .  §  1007.44(a)(7)  (v)  and  (vi) 
and  the  corresponding  step  of 

§  1007.44(b); 

'0  Add  the  amount  obtained  from 
multiplying  the  Class  1  price  applicable 
at  the  location  of  the  nearest 
unregulated  supply  plants  from  which 
an  equivalent  volume  was  received  by 
the  pounds  of  skim  milk  and  butterfat 
in  receipts  of  concentrated  fluid  milk 
products  assigned  to  Class  I  pursuant  to 
§  1007.43(d)  and  §  1007.44(a)(7)(i)  and 
the  pounds  of  skim  milk  and  butterfat 
subtracted  from  Class  I  pursuant  to 
§  1007.44(a)(ll)  and  the  corresponding 
step  of  $  1007.44(b).  excluding  such 
skim  milk  and  butterfat  in  receipts  of 
fluid  milk  products  from  an  unregulated 
supply  plant  to  the  extent  that  an 
equivalent  amount  of  skim  milk  or 
butterfat  disposed  of  to  such  plant  by 
handlers  fully  regulated  under  any 
Federal  mi'V  order  is  classified  and 
priced  as  Cld»  I  milk  and  is  not  used 


as  an  ofl^set  for  any  other  payment 
obligation  under  any  order. 

(g)  Subtract,  for  reconstituted  milk 
made  frtun  receipts  of  nonfluid  milk 
products,  an  amount  computed  by 
multiplying  SI  .00  (but  not  more  than 
the  difference  between  the  Qass  I  price 
applicable  at  the  location  of  the  pool 
plant  and  the  Class  m  price)  by  the 
hundredweight  of  skim  milk  and 
butterfat  contained  in  receipts  of 
nonfluid  milk  products  that  are 
allocated  to  Class  I  use  pursuant  to 
§  1007.43(d): 

(h)  Exclude,  for  pricing  purposes 
under  this  section,  receipts  of  nonfluid 
milk  products  that  are  distributed  as 
labeled  reconstituted  milk  for  which 
payments  are  made  to  the  producer- 
settlement  fund  of  another  order  under 
§  1007.76  (aM5)  or  (c);  and 

(i)  For  pool  plants  that  transfer  bulk 
concentrated  fluid  milk  products  to 
other  pool  plants  and  other  order  plants, 
add  or  subtract  the  amount  per 
hundredweight  of  any  class  price 
change  from  the  previous  month  that 
results  from  any  inventory 
reclassification  of  bulk  concentrated 
fluid  milk  products  that  occurs  at  the 
traiisferee  plant.  Any  such  applicable 
class  price  change  shall  be  applied  to 
the  plant  that  used  the  concentrated 
milk  in  the  event  that  the  concentrated 
fluid  milk  products  were  made  from 
bulk  unconcentrated  fluid  milk 
products  received  at  the  plant  during 
the  prior  month. 

)  1007.61    CompotBtlen  of  tmHorm  pflce 
^nctudtng  wetgMsd  average  price  and 
unttorm  pricee  tor  base  and  excess  mMc). 

(a)  The  market  administrator  shall 
compute  the  weighted  average  price  for 
each  month  and  the  uniform  price  for 
each  month  of  June  through  January  per 
hundredweight  of  milk  of  3.5  percent 
butterfat  content  as  follows: 

(1)  Combine  into  one  total  the  values 
computed  pursuant  to  §  1007.60  for  all 
handlers  who  filed  the  reports 
prescribed  in  §  1007.30  for  the  month 
and  who  made  payments  pursuant  to 

§  1007.71  for  the  preceding  month; 

(2)  Add  not  less  than  one-half  the 
unobligated  balance  in  the  producer- 
settlement  fund; 

(3)  Add  an  amount  equal  to  the  total 
value  of  the  minus  adjustments  and 
subtract  an  amount  equal  to  the  total 
value  of  the  plus  adjustments  computed 
pursuant  to  §  1007.75; 

(4)  Divide  the  resulting  amount  by  the 
sum  of  die  following  for  all  handlers 
included  in  these  rximputatioris; 

(i)  The  total  hundredweight  of 
producer  milk;  and 


(ii)  The  total  hundredweight  for 
which  a  value  is  computed  pursuant  to 
§  1007.60(0:  and 

(5)  Subtract  not  less  than  4  cents  nor 
more  than  5  cents  per  hundredweight. 
The  resulting  figure,  rounded  to  the 
nearest  cent,  shall  be  the  weighted 
average  price  for  each  month  and  the 
uniform  price  for  the  months  of  June 
through  January. 

(b)  For  each  month  of  February 
through  May,  the  market  administrator 
shall  compute  the  uniform  prices  per 
hundredweight  for  base  milk  and  for 
excess  milk,  each  of  3.5  percent 
butterfat  content,  as  follows: 

(1)  Compute  the  total  value  of  excess 
milk  for  all  handlers  included  in  the 
computatioTTiS  pursuant  to  paragraph 
(a)(1)  of  this  section  as  follows: 

(i)  Multiply  the  hundredweight 
quantity  of  excess  milk  that  does  not 
exceed  the  total  quantity  of  such 
handlers'  producer  milk  assigned  to 
Oass  m  by  the  Class  III  price; 

(ii)  Multiply  the  remaining 
hundredweight  quantity  of  excess  milk 
that  does  not  exceed  the  total  quantity 
of  such  handlers'  producer  milk 
assigned  to  Class  II  by  the  Class  II  price; 

(iii)  Multiply  the  remaining 
hundredweight  quantity  of  excess  milk 
by  the  Class  I  price;  and 

(iv)  Add  together  the  resulting 
amounts; 

(2)  Divide  the  total  value  of  excess 
milk  obtained  in  paragraph  (bKl)  of  this 
section  by  the  total  hundredweight  of 
such  milk  and  adjust  to  the  nearest  cent 
The  resulting  figure  shall  be  the  uniform 
price  for  excess  milk; 

(3)  From  the  amount  resulting  from 
the  computations  pursuant  to 
paragraphs  (a)  (1)  throu^  (3)  of  this 
section  subtract  an  amount  computed  by 
muhiplying  the  hundredweight  of  milk 
specified  in  paragraph  (aK4Mii)  of  this 
section  by  the  weighted  average  price; 

(4)  Subtract  the  total  value  of  excess 
milk  determined  by  muhiplying  the 
uniform  price  obtained  in  paragraph 
(b)(2)  of  this  section  times  the 
hundredweight  of  excess  milk  from  the 
amount  computed  pursuant  to 
paragraph  (b)(3)  of  this  section; 

(5)  Divide  the  amount  calculated 
pursuant  to  paragraph  (b)(4)  of  this 
section  by  the  total  bundredwei^t  of 
base  milk  included  in  these 
computations:  and 

(6)  Subtract  not  less  than  4  cents  nor 
more  than  5  cents  from  the  prioe 
computed  pursuant  to  paragraph  (b)(5) 
of  this  section.  The  resuhing  figure. 
rounded  to  the  nearest  cent,  shall  be  the 
uniform  price  for  base  milk. 
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§  1007.62    Announcement  of  uniform  piice 
and  butterfat  dtflerantial. 

The  maricet  administrator  shall 
announce  publicly  on  or  before: 

(a)  The  fifth  day  after  the  end  of  each 
month  the  butterfat  differential  for  such 
month;  and 

(b)  The  11th  day  after  the  end  of  the 
month  the  applicable  uniform  price(s) 
pursuant  to  §  1007.61  for  such  month. . 

§  1 007.70    Producer-settlement  fund. 

The  market  administrator  shall 
establish  and  maintain  a  separate  fund 
known  as  the  "producer-settlement 
fund"  into  which  the  market 
administrator  shall  deposit  all  payments 
made  by  handlers  pursuant  to 
§§  1007.71. 1007.76.  and  1007.77.  and 
out  of  which  the  market  administrator 
shall  make  all  payments  pursuant  to 
§§  1007.72  and  1007.77.  Payments  due 
any  handler  shall  be  offset  by  any 
paj'ments  due  from  such  handler. 

f  1 007.71    Payments  to  ttte  producer- 
settlement  fund. 

(a)  On  or  before  the  12th  day  after  the 
end  of  the  month,  each  handler  shall 
pay  to  the  market  administrator  the 
amount,  if  any,  by  which  the  amount 
specified  in  paragraph  (a)(1)  of  this 
section  exceeds  Ae  amount  specified  in 
paragraph  (a)(2)  of  this  section: 

(1)  The  total  value  of  milk  of  the 
handler  for  such  month  as  determined 
pursuant  to  §  1007.60. 

(2)  The  sum  of: 

(i)  The  value  at  the  uniform  price(s) 
as  adjusted  pursuant  to  §  1007.75.  of 
such  handler's  receipts  of  producer  milk 
and  milk  received  from  handlers 
pursuant  to  §  1007.9(c);  and 

(ii)  The  value  at  the  weighted  average 
price  applicable  at  the  location  of  the 
plant  from  which  received  of  other 
source  milk  for  which  a  value  is 
computed  pursuant  to  §  1007.60(f). 

(b)  On  or  before  the  25th  day  after  the 
end  of  the  month  each  person  who 
operated  an  other  order  plant  that  was 
regulated  during  such  month  under  an 
order  providing  for  individual-handler 
pooling  shall  f>ay  to  the  market 
administrator  an  amount  computed  as 
follows: 

(1)  Determine  the  quantity  of 
reconstituted  skim  milk  in  filled  milk  in 
route  disposition  from  such  plant  in  the 
marketing  area  which  vras  allocated  to 
Class  I  at  such  plant.  If  there  is  route 
disposition  from  such  plant  in 
marketing  areas  regulated  by  two  or 
more  marketwide  pool  orders,  the 
reconstituted  skim  milk  allocated  to 
Class  I  shall  be  prorated  to  each  order 
according  to  such  route  disposition  in 
each  marketing  area;  and 

(2)  Compute  the  value  of  the 
reconstituted  skim  milk  assigned  in 


paragraph  (b)(1)  of  this  jection  to  route 
disposition  in  this  mark3ting  area  by  the 
difference  between  the  CAass  I  price 
under  this  part  applicable  at  the 
location  of  the  other  order  plant  (but  not 
to  be  less  than  the  Class  III  price)  and 
the  Class  III  price. 

§  1 007.72    Payntents  fron  the  producer- 
settlement  fund. 

On  or  before  the  13th  day  after  the 
end  of  each  month,  the  :narket 
administrator  shall  pay  o  each  handler 
the  amount,  if  any,  by  \«bich  the 
amount  computed  pursuant  to 
§  1007.71(a)(2)  exceeds  he  amount 
computed  pursuant  to  §  1007.71(a)(1).  If. 
at  such  time,  the  balanc;  in  the 
producer-settlement  furd  is  insufficient 
to  make  all  payments  pursuant  to  this 
section,  the  market  adininistrator  shall 
reduce  uniformly  such  jwyments  and 
shall  complete  such  paj  ments  as  soon 
as  the  funds  are  aval  lab  e. 

§1007.73    Paymento  to  p  mlucers  and  to 
cooperative  associations. 

(a)  Each  handler  shall  pay  each 
producer  for  producer  riilk  for  which 
payment  is  not  made  to  a  cooperative 
association  pursuant  to  paragraph  (b)  of 
this  section,  as  follows: 

(1)  On  or  before  the  2  5th  day  of  each 
month,  for  milk  receive!  diuing  the  first 
15  days  of  the  month  frt)m  such 
producer  who  has  not  discontinued 
deli  very  .of  milk  to  such  handler  before 
the  23rd  day  of  the  morth  at  not  less 
than  the  Class  IE  price  lor  the  preceding 
month  or  90  percent  of  he  weighted 
average  price  for  the  pnceding  month, 
whichever  is  higher,  le*s  proper 
deductions  authorized  in  writing  by  the 
producer.  If  the  produasr  had 
discontinued  shipping  milk  to  such 
handler  before  the  25th  day  of  any 
month,  or  if  the  produor  had  no 
established  ba.se  upon  vhich  to  receive 
payments  during  the  ba  ie  paying 
months  of  February  thn>ugh  May,  the 
applicable  rate  for  making  payments  to 
such  producer  shall  be '  he  Class  m 
price  for  the  preceding  ncmth;  and 

(2)  On  or  before  the  1  ith  day  of  the 
following  month,  an  arcount  equal  to 
not  less  than  the  unifonn  price(s),  as 
adjusted  pursuant  to  §§  1007.74  and 
1007.75,  multiplied  by  ihe 
hundredweight  of  miUt  or  base  milk  and 
excess  milk  received  frcm  such 
producer  during  the  month,  subject  to 
the  following  adjustments: 

(i)  Less  payments  made  to  such 
producer  pursuant  to  paragraph  (a)(1)  of 
this  section; 

(ii)  Less  deductions  for  marketing 
services  made  pursuant  to  §  1007.86; 


(iii)  Plus  or  minus  adjustments  for 
errors  made  in  previous  payments  made 
to  such  producers;  and 

(iv)  Less  proper  deductions 
authorized  in  writing  by  such  producer. 

(3)  If  a  handler  has  not  received  full 
pa)'ment  from  the  market  administrator 
pursuant  to  §  1007.72  by  the  15th  day  of 
such  month,  such  handler  may  reduce 
payments  pursuant  to  this  paragraph  to 
producers  on  a  pro  rata  basis  but  not  by 
more  than  the  amount  of  the 
underpayment.  Such  payments  shall  be 
completed  thereafter  not  later  than  the 
date  for  making  payments  pursuant  to 
this  paragraph  next  follovtring  after 
receipt  of  the  balance  due  from  the 
market  administrator. 

(b)  On  or  before  the  day  prior  to  the 
dates  specified  in  paragraph  (a)  (1)  and 
(2)  of  this  section,  each  handler  shall 
make  payment  to  the  cooperative 
association  for  milk  from  producers  who 
market  their  milk  through  the 
cooperative  association  and  who  have 
authorized  the  cooperative  to  collect 
such  payments  on  their  behalf  an 
amount  equal  to  the  sum  of  the 
individual  payments  otherv^ise  payable 
for  such  producer  milk  pursuant  to 
paragraph  (a)  (1)  and  (2)  of  this  section. 

(c)  If  a  handler  has  not  received  full 
payment  from  the  market  administrator 
pursuant  to  §  1007.72  by  the  14th  day  of 
such  month,  such  handler  may  reduce 
payments  pursuant  to  (paragraph  (b)  of 
this  section  to  such  cooperative 
association  on  a  pro  rata  basis,  prorating 
such  underpayment  to  the  volume  of 
milk  received  from  such  cooperative 
association  in  proportion  to  the  total 
milk  received  from  producers  by  the 
handler,  but  not  by  more  than  the 
amount  of  the  underpayment.  Such 
payments  shall  be  completed  in  the 
followinjg  manner 

(1)  If  the  handler  receives  full 
payment  from  the  market  administrator 
by  the  15th  day  of  the  month,  the 
handler  shall  make  payment  to  the 
cooperative  association  of  the  full  value 
of  the  underpajmient  on  the  15th  day  of 
the  month; 

(2)  If  the  handler  has  not  received  full 
payment  from  the  market  administrator 
by  the  15th  day  of  the  month,  the 
handler  shall  make  payment  to  the 
cooperative  association  of  the  full  value 
of  the  underpayment  on  or  before  the 
date  for  making  such  payments 
pursuant  to  this  paragraph  next 
following  after  receipt  of  the  balance 
due  from  the  market  administrator. 

(d)  Each  handler  pursuant  to 

§  1007.9(a)  who  receives  milk  from  a 
cooperative  association  as  a  handler 
pursuant  to  §  1007.9(c),  including  the 
milk  of  producers  who  are  not  members 
of  such  association,  and  who  the  market 
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administrator  determines  have 
authorized  such  cooperative  association 
to  collect  payment  for  their  milk,  shall 
pay  such  cooperative  for  such  milk  as 
follows: 

(1)  On  or  before  the  25th  day  of  the 
month  for  milk  received  during  the  first 
15  days  of  the  month,  not  less  than  the 
Class  III  price  for  the  preceding  month 
or  90  percent  of  the  weighted  average 
price  for  the  preceding  month, 
whichever  is  higher;  and 

(2)  On  or  before  the  14th  day  of  the 
following  month,  not  less  than  the 
appropriate  uniform  price(s)  as  adjusted 
pursuant  to  §§  1007.74  and  1007.75.  and 
less  any  payments  made  pursuant  to 
paragraph  (d)(1)  of  this  section. 

(e)  If  a  handler  has  not  received  full 
payment  from  the  market  administrator 
pursuant  to  §  1007.72  by  the  14th  day  of 
such  month,  such  handler  may  reduce 
payments  pursuant  to  paragraph  (d)  of 
this  section  to  such  cooperative 
association  and  complete  such 
payments  for  milk  received  from  such 
cooperative  association  in  its  capacity  as 
a  handler  pursuant  to  §  1007.9(c),  in  the 
manner  prescribed  in  paragraph  (c)  (1) 
and  (2)  of  this  section. 

(0  In  making  payments  for  producer 
milk  pursuant  to  this  section,  each 
handler  shall  furnish  each  producer  or 
cooperative  association  from  whom 
such  handler  has  received  producer 
milk  a  supporting  statement  in  such 
form  that  it  may  be  retained  by  the 
recipient  which  shall  show: 

(1)  The  month  and  identity  of  the 
producer; 

(2)  The  daily  and  total  pounds  and  the 
average  butterfat  content  of  producer 
milk; 

(3)  For  the  months  of  February 
through  May  the  total  pounds  of  base 
milk  received  from  such  producer; 

(4)  The  minimum  rate(s)  at  which 
payment  to  the  producer  is  required 
pursuant  to  this  order, 

(5)  The  rate(s)  used  in  making  the 
payment  if  such  rate(s)  is  (are)  other 
than  the  applicable  minimum  rate(s); 

(6)  The  amount,  or  rate  per 
hundredweight,  and  nature  of  each 
deduction  claimed  by  the  handler,  and 

(7)  The  net  amount  of  payment  to 
such  producer  or  cooperative 
association. 

$1007.74    Butterfat  differentiaL 

For  milk  containing  more  or  less  than 
3.5  percent  butterfat,  the  uniform 
price(s)  shall  be  increased  or  decreased, 
respectively,  for  each  one-tenth  percent 
butterfat  variation  from  3.5  percent  by  a 
butterfat  differential,  rounded  to  the 
nearest  one-tenth  cent,  which  shall  be 
0.138  times  the  butter  price  less  0.0028 
times  the  average  price  per 


hundredweight,  at  test,  for 
manufacturing  grade  milk,  f.o.b.  plants 
in  Minnesota  and  Wisconsin,  as 
reported  by  the  Department  for  the 
month.  The  butter  price  means  the 
simple  average  for  the  month  of  the 
daily  prices  per  pound  of  Grade  A  (92- 
score)  butter.  The  prices  used  shall  be 
those  of  the  Qiicago  Mercantile 
Exchange  as  reported  and  published 
weekly  by  the  Dairy  Division, 
Agricultural  Marketing  Service.  The 
average  shall  be  computed  by  the 
Director  of  the  Dairy  Division,  using  the 
price  reported  each  week  as  the  daily 
price  for  that  day  and  for  each  following 
day  until  the  next  price  is  reported. 

f  1 007.75    Plant  location  ad|ustnfMnts  for 
producar*  and  on  nonpool  milk. 

(a)  The  uniform  price  and  the  uniform 
price  for  base  milk  shall  be  adjusted 
according  to  the  location  of  the  plant  at 
which  the  milk  was  physically  received 
at  the  rates  set  forth  in  §  1007.52(a);  and 

(b)  The  weighted  average  price 
applicable  to  other  source  milk  shall  be 
adjusted  at  the  rates  set  forth  in 

§  1007.52(a)  applicable  at  the  location  of 
the  nonpool  plant  from  which  the  milk 
was  received,  except  that  the  adjusted 
weighted  average  price  shall  not  be  less 
than  the  Class  III  price. 

$  1007.76    Payments  by  a  ttandlar 
operating  a  partially  regulated  distributing 
plant 

Each  handler  who  op>erates  a  partially 
regulated  distributing  plant  shall  pay  on 
or  before  the  25th  day  after  the  end  of 
the  month  to  the  market  administrator 
for  the  producer-settlement  fund  the 
amount  computed  pursuant  to 
paragraph  (a)  of  this  section.  If  the 
handler  submits  pursuant  to 
§§  1007.30(b)  and  1007.31(b)  the 
information  necessary  for  making  the 
computations,  such  handler  may  elect  to 
pay  in  lieu  of  such  payment  the  amount 
computed  pursuant  to  paragraph  (b)  of 
this  section: 

(a)  The  payment  under  this  paragraph 
shall  be  an  amount  resulting  from  the 
following  computations: 

(1)  Determine  the  pounds  of  route 
disposition  in  the  marketing  area  ftom 
the  partially  regulated  distributing 
plant; 

(2)  Subtract  the  pounds  of  fluid  milk 
products  received  at  the  partially 
regulated  distributing  plant: 

(i)  As  Class  I  milk  ft'om  pool  plants 
and  other  order  plants,  except  that 
subtracted  under  a  similar  provision  of 
another  Federal  milk  order;  and 

(ii)  From  another  nonpool  plant  that 
is  not  an  other  order  plant  to  the  extent 
that  an  equivalent  amount  of  fluid  milk 
products  disposed  of  to  such  nonpool 


plant  by  handlers  fully  regulated  under 
any  Federal  milk  order  is  classified  and 
priced  as  Class  I  milk  and  is  not  used 
as  an  offset  for  any  payment  obligation 
under  any  order: 

(3)  Subtract  the  pounds  of 
reconstituted  milk  that  are  made  horn 
nonfluid  milk  products  and  which  are 
then  disposed  of  as  route  disposition  in 
the  marketing  area  from  the  partially 
regulated  distributing  plant; 

(4)  Multiply  the  remaining  pounds  by 
the  difference  between  the  Class  I  price 
and  the  weighted  average  price,  both 
pnces  to  be  applicable  at  the  location  of 
the  partially  regulated  distributing  plant 
(except  that  the  Class  I  price  and 
weighted  average  price  shall  not  be  less 
than  the  Class  III  price);  and 

(5)  Add  the  amount  obtained  from 
multiplying  the  pounds  of  labeled 
reconstituted  milk  included  in 
paragraph  (a)(3)  of  this  section  by  the 
difference  between  the  Class  I  price 
applicable  at  the  location  of  the  partially 
regulated  distributing  plant  less  $1.00 
(but  not  to  be  less  than  the  Class  111 
price)  and  the  Class  III  price.  For  any 
reconstituted  milk  that  is  not  so  labeled, 
the  Class  I  price  shall  not  be  reduced  by 
Si. 00.  Alternatively,  for  such 
disposition,  payments  may  be  made  to 
the  producer-settlement  fund  of  the 
order  regulating  the  producer  milk  used 
to  produce  the  nonfluid  milk 
ingredients  at  the  difference  between 
the  Class  I  price  applicable  under  the 
other  order  at  the  location  of  the  plant 
where  the  nonfluid  milk  ingredients 
were  processed  (but  not  to  be  less  than 
the  Class  III  price)  and  the  Class  III 
price.  This  payment  option  shall  apply 
only  if  a  majority  of  the  total  milk 
received  at  the  plant  that  processed  the 
nonfluid  milk  ingredients  is  regulated 
under  one  or  more  Federal  orders  and 
payment  may  only  be  made  to  the 
producer-settlement  fund  of  the  order 
pricing  a  plurality  of  the  milk  used  to 
produce  the  nonfluid  milk  ingredients. 
This  payment  option  shall  not  apply  if 
the  source  of  the  nonfluid  ingredients 
used  in  reconstituted  fluid  milk 
products  cannot  be  determined  by  the 
market  administrator. 

(b)  The  payment  under  this  paragraph 
shall  be  the  amount  resulting  horn  the 
following  computations: 

(1)  Determine  the  value  that  would 
have  been  computed  pursuant  to 
§  1007.60  for  the  partially  regulated 
distributing  plant  if  the  plant  had  been 
a  pool  plant,  subject  to  the  following 
modifications: 

(i)  Fluid  milk  products  and  bulk  fluid 
cream  products  received  at  the  partially 
regulated  distributing  plant  firom  a  pool 
plant  or  an  other  order  plant  shall  be 
allocated  at  the  partially  regulated 
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distributing  plant  to  the  same  class  in 
which  such  products  were  classified  at 
the  fullv  regulated  plant; 

(ii)  Fluid  milk  products  and  bulk  fluid 
cream  products  transferred  from  the 
partially  regulated  distributing  plant  to 
a  pool  plant  or  an  other  order  plant  shall 
be  classiGed  at  the  partially  regulated 
distributing  plant  in  the  class  to  which 
allocated  at  the  fully  regulated  plant. 
Such  transfers  shall  be  computed  to  the 
extent  possible  to  those  receipts  at  the 
partially  regulated  distributing  plant 
from  pool  plants  and  other  order  plants 
that  are  classified  in  the  corresponding 
class  pursuant  to  paragraph  (b)(l)(i)  of 
this  section.  Any  such  transfers 
remaining  after  the  above  allocation 
which  are  in  Class  I  and  for  which  a 
value  is  computed  for  the  handler 
operating  the  partially  regulated 
distributing  plant  pursuant  to  §  1007.60 
shall  be  priced  at  the  uniform  price  (or 
at  the  weighted  average  price  if  such  is 
provided)  of  the  respective  order 
regulating  the  handling  of  milk  at  the 
transferee  plant,  with  such  uniform 
price  adjusted  to  the  location  of  the 
nonpool  plant  (but  not  to  be  less  than 
the  lowest  class  price  of  the  respective 
order),  except  that  transfers  of 
reconstituted  skim  milk  in  filled  milk 
shall  be  priced  at  the  lowest  price  class 
of  the  respective  order;  and 

(iii)  If  tne  operator  of  the  partially 
regulated  distributing  plant  so  requests, 
the  value  of  milk  determined  pursuant 
to  §  1007.60  for  such  handler  shall 
include,  in  lieu  of  the  value  of  other 
source  milk  specified  in  §  1007.60(0  less 
the  value  of  such  other  source  milk 
specified  in  §  1007.7l(a){2){ii).  a  value 
of  milk  determined  pursuant  to 
§  1007.60  for  each  nonpool  plant  that  is 
not  an  other  order  plant  which  serves  as 
a  supply  plant  for  such  partially 
regulated  distributing  plant  by  making 
shipments  to  the  partially  regulated 
distributed  plant  during  the  month 
equivalent  to  the  requirements  of 
§  1007.7(b).  subject  to  the  following 
conditions: 

(A)  The  operator  of  the  partially 
regulated  distributing  plant  submits 
with  its  reports  filed  pursuant  to 

§§  1007.30(b)  and  1007.31(b)  similar 
reports  for  each  such  nonpool  supply 
plant; 

(B)  The  operator  of  such  nonpool 
plant  maintains  books  and  records 
showing  the  utilization  of  all  skim  milk 
and  butterfat  received  at  such  plant 
which  are  made  available  if  requested 
by  the  market  administrator  for 
verification  purposes;  and 

(C)  The  value  of  milk  determined 
pursuant  to  S  1007.60  for  such  nonpool 
supply  plant  shall  be  determined  in  the 
same  manner  prescribed  for  computing 


the  obligation  of  such  partially  regulated 
distributing  plant;  ani 

(2)  From  the  partially  regulated 
distributing  plant's  vilue  of  milk 
computed  pursuant  to  paragraph  {b)(l) 
of  this  section.  6ubtra;:t: 

(i)  The  gross  paymt  nts  by  the  operator 
of  the  partially  regulated  distributing 
plant,  adjusted  to  a  3.5  percent  butterfat 
basis  by  the  butterfat  differential 
specified  in  §  1007.7^ ,  for  milk  received 
at  the  plant  during  th  3  month  that 
would  have  been  producer  milk  had  the 
plant  been  fully  recu!ated; 

(ii)  If  paragraph  (b)  l)(iii)  of  this 
section  applies,  the  g-oss  payments  by 
the  operator  of  such  nonpool  supply 
plant,  adjusted  to  a  3  5  percent  butterfat 
basis  by  the  butterfat  differential 
specified  in  §  1007.7-  ,  for  milk  received 
at  the  plant  during  the  month  that 
would  have  been  producer  milk  if  the 
plant  had  been  fully  <egulated:  and 

(iii)  The  payments  by  the  operator  of 
the  partially  regulated  distributing  plant 
to  the  producer-settlement  fund  of 
another  order  under  vhich  such  plant  is 
also  a  partially  reguh.ted  distributing 
plant  and  like  payments  by  the  operator 
of  the  nonpool  supply  plant  if  paragraph 
(b)(l)(iii)  of  this  section  applies. 

(c)  Any  handler  m^y  elect  partially 
regulated  distributini;  plant  status  for 
any  plant  with  respect  to  receipts  of 
nonfluid  milk  ingredients  assigned  to 
Class  I  use  under  §  l(»07.43(d). 
Payments  may  be  made  to  the  producer- 
settlement  fund  of  the  order  regulating 
the  producer  milk  us9d  to  produce  the 
nonfluid  milk  ingredients  at  the 
difference  between  tiie  Class  I  price 
applicable  under  the  other  order  at  the 
location  of  the  plant  whare  the  nonfluid 
milk  ingredients  wers  processed  (but 
not  less  than  the  Cla«s  HI  price)  and  the 
Class  in  price.  This  f  ayment  option 
shall  apply  only  if  a  majority  of  the  total 
milk  received  at  the  jilant  that  processed 
the  nonfluid  milk  ingredients  is 
regulated  under  one  )r  more  Federal 
orders  and  payment  may  only  be  made 
to  the  producer-settU  ment  fund  of  the 
order  pricing  a  plura  ity  of  the  milk 
used  to  produce  the  nonfluid  milk 
ingredients.  This  payment  option  shall 
not  apply  if  the  source  of  the  nonfluid 
ingredients  used  in  ntconstituted  fluid 
milk  products  cannot  be  determined  by 
the  market  administrator. 

§  1 007.77    Adjustment  of  accounts. 

Whenever  audit  by  the  market 
administrator  of  any  landler's  reports, 
books,  records,  or  aaounts,  or  other 
verification  discloses  errors  resulting  in 
money  due  the  marki^t  administrator 
from  a  handler,  or  diie  a  handler  from 
the  maricet  administritor,  or  due  a 
producer  or  cooperat  ve  association 


from  a  handler,  the  market 
administrator  shall  promptly  notify 
such  handler  of  any  amount  so  due  and 
payment  thereof  shall  be  made  on  or 
before  the  next  date  for  making 
payments  as  set  forth  in  the  provisions 
under  which  the  error(s)  occurred. 

§  1 007.78    Charges  on  overdue  accounts. 

Any  unpaid  obligation  due  the  market 
administrator  from  a  handler  pursuant 
to  §§  1007.71,  1007.76,  1007.77, 
1007.78, 1007.85,  and  1007.86  shall  be 
increased  1.5  percent  each  month 
beginning  with  the  day  following  the 
date  such  obligation  was  due  under  the 
order.  Any  remaining  amount  due  shall 
be  increased  at  the  same  rate  on  the 
corresponding  day  of  each  month  until 
paid.  The  amounts  payable  pursuant  to 
this  section  shall  be  computed  monthly 
on  each  unpaid  obligation  and  shall 
include  any  unpaid  charges  previously 
made  pursuant  to  this  sectioiL  For  the 
purpose  of  this  section,  any  obligation 
that  was  determined  at  a  date  later  than 
prescribed  by  the  order  because  of  a 
handler's  failure  to  submit  a  report  to 
the  market  administrator  when  due 
shall  be  considered  to  have  been 
payable  by  the  date  it  would  have  been 
due  if  the  report  had  been  filed  when 
due. 

§  1007.85    Assessment  tor  order 
admin  tstraUen. 

As  each  handler's  pro  rata  share  of  the 
exf>ense  of  administration  of  the  order, 
each  handler  shall  pay  to  the  market 
administrator  on  or  before  the  15th  day 
after  the  end  of  the  month  5  cents  per 
hundredweight  or  such  lesser  amount  as 
the  Secretary  may  prescribe  with  respect 
to: 

(a)  Receipts  of  producer  milk 
(including  such  handler's  own 
production)  other  than  such  receipts  by 
a  handler  described  in  §  1007.9(c)  that 
were  delivered  to  pool  plants  of  other 
handlers; 

(b)  Receipts  from  a  handler  described 
in  §  1007.9(c); 

(c)  Receipts  of  concentrated  fluid  milk 
products  from  unregulated  supply 
plants  and  receipts  of  nonfluid  milk 
products  assigned  to  Class  I  use 
pursuant  to  §  1007.43(d)  and  other 
source  milk  allocated  to  Class  I  pursuant 
to  §  1007.44(a)  (7)  and  (11)  and  the 
corresponding  steps  of  §  1007.44(b), 
except  such  other  source  milk  that  is 
excluded  from  the  computations 
pursuant  to  §  1007.60  (d)  and  (f);  and 

(d)  Route  disposition  in  the  marketing 
area  from  a  partially  regulated 
distributing  plant  that  exceeds  the  skim 
milk  and  butterfat  subtracted  pursuant 
to  §  1007.76(a)(2). 
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S 1 007.86    Deduction  for  marketing 
services. 

(a)  Except  as  provided  in  paragraph 
(b)  of  this  section  each  handler,  in 
making  payments  to  producers  for  milk 
(other  than  milk  of  such  handler's  own 
production)  pursuant  to  §  1007.73,  shall 
deduct  7  cents  per  hundredweight  or 
such  lesser  amount  as  the  Secretary  may 
prescribe  and  shall  pay  such  deductions 
to  the  market  administrator  not  later 
than  the  15th  day  after  the  month.  Such 
money  shall  be  used  by  the  market 
administrator  to  verify  or  establish 
weights,  samples  and  tests  of  producer 
milk  and  provide  market  information  for 
producers  who  are  not  receiving  such 
services  from  a  cooperative  association. 
Such  services  shall  be  performed  in 
whole  or  in  part  by  the  market 
administrator  or  an  agent  engaged  by 
and  responsible  to  the  market 
administrator; 

(b)  In  the  case  of  producers  for  whom 
a  cooperative  association  that  the 
Secretary  has  determined  is  actually 
p)erforming  the  services  set  forth  in 
paragraph  (a)  of  this  section,  each 
handler  shall  make,  in  lieu  of  the 
deduction  specified  in  paragraph  (a)  of 
this  section,  such  deductions  from  the 
payments  to  be  made  to  such  producers 
as  may  be  authorized  by  the 
membership  agreement  or  marketing 
contract  between  such  cooperative 
association  and  such  producers,  and  on 
or  before  the  15th  day  after  the  end  of 
the  month,  pay  such  deductions  to  the 
cooperative  association  rendering  such 
services  accompanied  by  a  statement 
showing  the  amount  of  any  such 
deductions  and  the  amount  of  milk  for 
which  such  deduction  was  computed 
for  each  producer. 

§1007.90    BasemillL 

Base  milk  means  the  producer  milk  of 
a  producer  in  each  month  of  February 
through  May  that  is  not  in  excess  of  the 
producer's  base  multiplied  by  the 
number  of  days  in  the  month. 

§  1007.91    Excess  mlllL 

Excess  milk  means  the  producer  milk 
of  a  producer  in  each  month  of  February 
through  May  in  excess  of  the  producer's 
base  milk  for  the  month,  and  shall 
include  all  the  producer  milk  in  such 
months  of  a  producer  who  has  no  base. 

f  1007.92    Computation  of  base  for  each 
producer 

(a)  Subject  to  §  1007.93,  the  base  for 
each  producer  shall  be  an  amount 
obtained  by  dividing  the  total  pounds  of 
producer  milk  delivered  by  such 
producer  during  the  immediately 
preceding  months  of  September  through 
December  by  the  number  of  days 


represented  by  such  producer  milk  or 
100,  whichever  is  more.  If  a  producer 
operated  more  than  one  farm  at  the 
same  time,  a  sej)arate  computation  of 
base  shall  be  made  for  each  such  farm. 

(b)  Any  producer  who,  during  the 
immediately  preceding  months  of 
September  through  December,  delivered 
milk  to  a  nonpool  plant  that  became  a 
pool  plant  after  the  beginning  of  such 
base-forming  period  shall  be  assigned  a 
base  calculated  as  if  the  plant  were  a 
pool  plant  during  such  entire  base- 
forming  period.  A  base  thus  assigned 
shall  not  be  transferable. 


$1007.93    Baseruies. 

(a)  Except  as  provided  in  §  1007.92(b) 
and  paragraph  (b)  of  this  section,  a  base 
may  be  transferred  in  its  entirety  or  in 
amounts  of  not  less  than  300  pounds 
effective  on  the  first  day  of  the  month 
following  the  date  on  which  such 
application  is  received  by  the  market 
administrator.  Base  may  be  transferred 
only  to  a  person  who  is  or  will  be  a 
producer  by  the  end  of  the  month  that 
the  transfer  is  to  be  effective.  A  base 
transfer  to  be  effective  on  February  1  for 
the  month  of  February  must  be  received 
on  or  before  February  15.  Such 
application  shall  be  on  a  form  approved 
by  the  market  administrator  and  signed 
by  the  baseholder  or  the  legal 
representative  of  the  baseholder's  estate 
and  the  person  to  whom  the  base  is  to 
be  transferred.  If  a  base  is  held  jointly, 
the  application  shall  be  signed  by  all 
joint  holders  or  the  legal  representative 
of  the  estate  of  any  deceased  baseholder. 

(b)  A  producer  who  transferred  base 
on  or  after  February  1  may  not  receive 
by  transfer  additional  base  that  would 
be  applicable  during  February  through 
May  of  the  same  year.  A  producer  who 
received  base  by  transfer  on  or  after 
February  1  may  not  transfer  a  portion  of 
the  base  to  be  applicable  during 
February  through  May  of  the  same  year, 
but  may  transfer  the  entire  base. 

(c)  Tne  base  established  by  a 
partnership  may  be  divided  between  the 
partners  on  any  basis  agreed  to  in 
writing  by  them  if  written  notification  of 
the  agreed  upon  division  of  base  by  each 
partner  is  received  by  the  market 
administrator  prior  to  the  first  day  of  the 
month  in  which  such  division  is  to  be 
effective. 

(d)  Two  or  more  producers  in  a 
partnership  may  combine  their 
separately  established  bases  by  giving 
notice  to  the  market  administrator  prior 
to  the  first  day  of  the  month  in  which 
such  combination  of  bases  is  to  be 
effective. 

(e)  The  base  assigned  a  person  who 
was  a  producer  during  the  immediately 
preceding  months  of  September  through 


December  may  be  increased  to  such 
producer's  average  daily  producer  milk 
deliveries  in  the  month  immediately 
preceding  the  month  during  which  a 
condition  described  in  paragraph  (e)  (1), 
(2),  or  (3)  of  this  section  occurred, 
providing  such  producer  submitted  to 
the  market  administrator  in  writing  on 
or  before  February  1  a  statement  that 
established  to  the  satisfaction  of  the 
market  administrator  that  in  the 
immediately  preceding  September 
through  December  base-forming  period 
the  amount  of  milk  produced  on  such 
producer's  farm  was  substantially 
reduced  because  of  conditions  beyond 
the  control  of  such  person,  which 
resulted  from: 

(1)  The  loss  by  fire  or  windstorm  of 
a  farm  building  used  in  the  production 
of  milk  on  the  producer's  farm; 

(2)  Brucellosis,  bovine  tuberculosis  or 
other  infectious  diseases  in  the 
producer's  milking  herd  as  certified  by 
a  licensed  veterinarian;  or 

(3)  A  quarantine  by  a  Federal  or  State 
authority  that  prevents  the  dairy  farmer 
from  supplying  milk  from  the  farm  of 
such  producer  to  a  plant. 


§  1 007.94    Announcement  of  established 
bases. 

On  or  before  February  1  of  each  year, 
the  market  administrator  shall  calculate 
a  base  for  each  person  who  was  a 
producer  during  any  of  the  preceding 
months  of  September  through  December 
and  shall  notify  each  producer  and  the 
handler  receiving  milk  from  such  dairy 
farmer  of  the  base  established  by  the 
producer.  If  requested  by  a  cooperative 
association,  the  market  administrator 
shall  notify  the  cooperative  association 
of  each  producer-member's  base. 

Proposed  by  Arkansas  Dairy 
Cooperative  Association,  Inc.: 

Proposal  No.  2 

Include  the  Central  Arkansas  milk 
order  in  the  proposed  merger  of  milk 
orders  in  the  southern  United  States. 

Proposed  by  Dairy  Fresh  of  Louisiana: 

Proposal  No.  3 

Establish  a  Class  I  differential  of  $3.65 
per  hundredweight  in  the  Louisiana 
parishes  of  Acadia,  Ascension, 
Assumption,  Calcasieu,  Cameron,  East 
Baton  Rouge,  East  Feliciana,  Iberia, 
Iberville,  Jefferson  Davis,  Lafayette. 
Pointe  Coupee,  St.  Helena,  St.  James,  St. 
John  the  Baptist.  St.  Landry.  St.  Martin, 
St.  Mary,  St.  Tammany,  Tangipahoa, 
Washington,  West  Baton  Rouge,  and 
West  Feliciana.  Establish  a  Class  I 
differential  of  $3.72  per  hundredweight 
in  the  Louisiana  parishes  of  Jefferson, 
Lafourche,  Orleans.  Plaquemines.  St. 
Bernard.  St.  Charles,  and  Terrebone. 
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Proposed  by  Barber  Pure  Milk 
Company  and  Dairy  Fresh  Corporation: 

Proposal  No.  4 

Provide  for  "unit  pooling"  by 
including  the  following  paragraph  in  the 
pool  plant  section  of  the  proposed 
merged  order 

"A  unit  consisting  of  one  distributing 
plant  and  one  or  more  additional  plants 
of  a  handler  at  which  Class  I  and/or 
Class  n  products  only  are  processed  and 
packaged  shall  be  considered  as  one 
plant  for  the  purpose  of  meeting  the 
requirements  of  this  paragraph  if  all 
such  plants  are  located  within  the 
marketing  area,  and  if,  prior  to  the  first 
of  the  month,  the  handler  operating 
such  plants  has  filed  a  written  request 
for  such  plants  to  be  considered  a  unit 
with  the  Market  Administrator.  Only 
one  unit  may  be  qualified  by  a  handler 
pursuant  to  this  section." 

Proposal  No.  5 

Provide  a  Class  I  differential  of  $3.58 
(i.e.,  a  plus  location  adjustment  of  50 
cents  relative  to  the  proposed  Class  I 
differential  of  $3.08  in  Proposal  No.  1) 
and  a  producer  location  adjustment  of 
plus  72  cents  in  the  Alabama  counties 
of  Baldwin,  Coffee,  Covington,  Dale, 
Escambia,  Geneva,  Henry,  and  Mobile, 
and  the  Florida  counties  of  Escambia, 
Okaloosa,  Santa  Rosa,  and  Walton. 

Proposal  No.  6 

Permit  the  operator  of  a  pool  plant 
that  is  not  a  cooperative  association  to 
divert  any  milk  that  is  not  under  the 
control  of  a  cooperative  association  that 
diverts  milk  during  the  month.  The  total 
quantity  of  milk  so  diverted  during  any 
month  shall  not  exceed  30  percent  of 
the  producer  milk  physically  received  at 
all  pool  plants  of  the  handler  during  the 
month. 

Proposed  by  Georgia  Milk  Producers, 
Inc.: 

Proposal  No.  7 

Provide  for  two  advanced  payments  to 
producers,  as  specified  in  the  following 
provision,  in  the  Georgia  order  or  in  any 
merged  order  including  the  Georgia 
order: 

§  1007.73    Payments  to  producers  and  to 
cooperativa  associations. 

(a)  Except  as  provided  in  paragraph 
(b)  of  this  section,  each  handler  shall 
make  payment  for  producer  milk  as 
follows: 

(1)  On  or  before  the  20th  day  of  the 
month,  to  each  producer  who  had  not 
discontinued  shipping  milk  to  such 
handler  before  the  15th  day  of  the 
month,  not  less  than  85  percent  of  the 
uniform  price  for  the  preceding  month 


per  hundredweight  of  milk  received 
during  the  first  15  days  of  the  month, 
less  proper  deductions  authorized  in 
writing  by  such  producer; 

(2)  C5n  or  before  tJie  5th  day  of  the 
following  month,  tc  each  producer  who 
had  not  discontinue  d  shipping  milk  to 
such  handler  before  the  last  day  of  the 
month,  not  less  thaji  85  percent  of  the 
imiform  price  for  the  preceding  month 
per  hundredweight  of  milk  received 
from  the  16th  throu  'h  the  last  day  of  the 
month,  less  proper  aeductions 
authorized  in  writir  g  by  such  producer; 
and 

(3)  On  or  before  the  15th  day  of  each 
month  to  each  prod  icer  for  milk 
received  during  the  preceding  month, 
not  less  than  the  un  form  price  per 
hundredweight,  adjusted  pursuant  to 
§§1007.74,1007.75  and  1007.86, 
subject  to  the  follow  ing: 

(i)  Minus  payments  made  pursuant  to 
paragraphs  (a)  (1)  ar  d  (2)  of  this  section; 

(ii  J  Less  proper  de  ductions  authorized 
in  writing  by  such  producer;  and 

(iii)  If  by  such  datj  such  handler  has 
not  received  full  payment  from  the 
market  administrator  pursuant  to 
§  1007.72  for  such  n  onth,  the  handler 
may  reduce  pro  rata  its  payments  to 
producers  by  not  mc  re  than  the  amount 
of  such  underpa>Tnent.  Payment  to 
producers  shall  be  c  jmpleted  thereafter 
not  later  than  the  da  e  for  making 
payments  pursuant  to  this  paragraph 
next  following  after  "eceipt  of  the 
balance  due  from  thn  market 
administrator. 

(b)  In  the  case  of  a  cooperative 
association  which  the  market 
administrator  detem  ines  is  authorized 
by  its  members  to  colect  payment  for 
their  milk  and  whicl  has  so  requested 
any  handler  in  writing,  together  with  a 
written  promise  of  such  association  to 
reimburse  the  handltT  the  amount  of 
any  actual  loss  incur-ed  by  the  handler 
because  of  any  imprt  per  claim  on  the 
part  of  the  associatio  i,  such  handler,  on 
or  before  the  second  day  prior  to  the 
date  on  which  paymonts  are  due 
individual  producers,  shall  pay  the 
cooperative  associati  m  for  milk 
received  during  the  nonth  from  the 
producer-members  o "  such  association 
as  determined  by  the  market 
administrator  an  amcunt  not  less  than 
the  total  due  such  pn)ducer-members 
pursuant  to  paragrapii  (a)  of  this  section, 
subject  to  the  followi  ig: 

(1)  Payment  pursut  nt  to  this 
paragraph  shall  be  made  for  milk 
received  from  any  pnxlucer  beginning 
on  the  first  day  of  the  month  following 
receipt  from  the  cooperative  association 
of  its  certification  that  such  producer  is 
a  member,  and  contiruing  through  the 
last  day  of  the  month  next  preceding 


receipt  of  notice  from  the  cooperative 
association  of  a  termination  of 
membership  or  until  the  original  request 
is  rescinded  in  writing  by  the 
cooperative  association;  and 

(2)  Copies  of  the  written  request  of  the 
cooi>erative  association  to  receive 
payments  on  behalf  of  its  members, 
together  with  its  promise  to  reimburse 
and  its  certified  list  of  members  shall  be 
submitted  simultaneously  both  to  the 
handler  and  to  the  market  administrator 
and  shall  be  subject  to  verification  by 
the  market  administrator  at  his/her 
discretion,  through  audit  of  the  records 
of  the  cooperative  association. 
Exceptions,  if  any,  to  the  accuracy  of 
such  certification  claimed  by  any 
producer  or  by  a  handler  shall  be  made 
by  written  notice  to  the  market 
administrator  and  shall  be  subject  to  the 
market  administrator's  determination. 

Proposal  No.  8 

Establish  a  fund  under  the  merged 
order  to  protect  dairymen  from  losses 
resulting  from  handler  bankruptcies. 
The  fund  would  be  established  through 
assessment  of  fully  regulated  handlers 
under  the  order.  Once  the  fund  has 
reached  a  predetermined  amount, 
assessments  would  be  halted  until  such 
time  that  additional  funds  are  needed. 

Proposed  by  Malone  &  Hyde: 

Proposal  No.  9 

Adopt  the  following  provisions  for 
§§  1007.2. 1007.7  (b)  and  (c),  1007.50(a), 
and  1007.52(a),  of  a  merged  Federal 
milk  marketing  order  for  the 
southeastern  United  States: 

§  1 007.2    Southeast  marketing  area. 

The  Southeast  Marketing  Area, 
hereinafter  called  the  marketing  area,    ' 
means  all  territory  within  the 
boundaries  of  the  following:  Alabama, 
Florida,  Georgia,  Mississippi, 
Tennessee,  and  Arkansas  counties  and 
Louisiana  parishes,  including  all  piers, 
docks,  and  wharves  connected 
therewith  and  all  craft  moored  thereat, 
and  all  territory  occupied  by 
government  (municipal.  State,  or 
Federal)  reservations,  installations, 
institutions,  or  other  similar 
establishments  if  any  part  thereof  is 
within  any  of  the  listed  counties  or 
parishes: 

Zonel 

Tennessee  Counties 

Cheatham,  Qay,  Davidson,  Dickson, 
Fentress,  Houston,  Hu/nphreys,  )ackson, 
Macon,  Montgomery,  Overton.  Pickett, 
Puntam,  Robertson,  Smith,  Stewart,  Sumner, 
Trousdale,  and  Wilson. 

Zone  2 
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Tennessee  Counties 

Bedford,  Caonon,  Coffee.  DeKalb. 
Hickman.  Lewis,  Marshall,  Maury.  Perry, 
Rutherford.  Van  Buren,  Warren.  White,  and 
Williamson 

Zones 

Arkansas  County,  of  Crittenden. 

Tennessee  Counties 

Bledsloe,  Fayette,  Franklin,  Giles,  Grundy, 
Hardeman,  Hardin.  Lawrence,  Lincoln, 
McNairy.  Moore.  Shelby,  and  Tipton. 

Alabama  Counties 

Cherokee.  Colbert  Cullntan,  DeKalb, 
Franklin,  )ackson,  Lauderdale,  Lawrence, 
Limestone,  Madison,  Marion,  Marshall. 
Morgan,  and  Winston. 

Georgia  Counties 

Bartow,  Cherokee,  Dawson,  Floyd,  Forsyth, 
Cihner,  Cordon,  Habersham,  Hall,  Lumpkin, 
Pickens.  Rabun.  Towns.  Union,  and  White. 

Mississippi  Counties 

Aloom,  Benton,  De  Soto,  Itawamba, 
LaPayette,  Lee,  Marshall,  Panola,  Pontotoc 
Prentiss,  Tate,  Tippah,  Tishomingo,  Tunica, 
and  Union. 


Alabama  Counties 

Blount,  Calhoun.  Clay,  Oeybume.  Etowah, 
Fayette.  Jefferson,  Lamar,  Randolph,  SL  Clair, 
Shelby,  Talledega.  and  Walker. 

Ceoi^ia  Counties 

Banks,  Barrow,  Butts,  Carrol,  Qarke, 
Clayton,  Cobb.  Coweta.  DeKalb.  Douglas. 
Elbert.  Fayette,  Franklin,  Fulton.  Greene, 
Gwinett,  Haralson,  Hart.  Heard,  Henry, 
Jackson,  Jas{>er,  Lamar,  Lincoln,  Madison, 
Meriwether,  Morgan,  Newton,  Oconee, 
Olgethorpe,  Paulding,  Pike,  Polk,  Putman, 
Rockdale,  Spalding.  Stephens,  Taliaferro, 
Troup,  Walton,  and  Wilkea. 

Mississippi  Counties 

Bolivar,  Calhoun,  Carroll,  Qilckasaw, 
Choctaw,  day.  Coahoma,  Grenada.  Leflore, 
Lowndes,  Monroe.  Montgomery,  Oktibbeha, 
Quitman,  Sunflower,  Tallahatchie,  Webster, 
and  Yalobusha. 

Zonae 

Alabama  Counties 

Autauga,  Bibb,  OMmbera,  Chilton.  Coosa. 
Elmore,  Greene,  Hale.  Lee,  Macon.  Perry, 
Pickens,  Russell,  Tallapoosa,  and  Tuscaloosa. 

Georgia  Counties 

Baldwin,  Bibb,  Burke.  Chattahoochee, 
Columbia,  Crawford,  Glascock,  Hancock, 
Harris,  Houston,  Jefferson,  Jones,  Macon. 
Marion,  McDufFie,  Monroe,  Muscogee,  Peach, 
Richmond,  Schley,  Talbot,  Twiggs,  Upson, 
Warren.  Washington,  and  Wilkinson. 

Mississippi  Counties 

Attala,  Holmes,  Humphreys,  Noxubee. 
Washington,  and  Winston. 

Zona? 


Louisiana  Parishes 

Bienville,  Boaater,  Caddo,  Cald%ifell. 
Qaibome,  De  Soto.  East  Carroll,  Franklin, 
Jackson,  Lincoln.  Madison.  Morehouse, 
Qauchita,  Red  River,  Richland,  Texas,  Union, 
Webster,  West  Curoll,  and  Winn. 

Zonit 

Alabama  Counties 

Barbour,  Bullock.  Choctaw,  Dallas. 
Lo%vndes,  Marengo,  Montgomery,  Pike, 
Sumter,  and  Wilcox. 

Georgia  Counties 

Ben  Hill,  Bleckley.  Bulloch,  Candler,  day, 
Oisp,  Dodge,  Dooly.  Effingham,  Emanuel. 
Evans.  Jeff  Davis,  Jenkins.  Johnson,  Laurens, 
Lee.  Montgomery,  Pulaski.  Quitman, 
Randolph.  Screven,  Stewart,  Sumter, 
Tattnall.  Telfair,  Terrell.  Toombs,  Treutlen, 
Turner,  Webster,  Wheeler,  and  Wilcox. 

Mississippi  Counties 

Qaibome.  Clarke.  Copiah.  Hinds. 
Issaquena,  Jasper,  Kemper,  Lauderdale, 
Leake.  Madison,  Neshoba,  Newton,  Rankin, 
Scott,  Sharkey,  Simpson.  Smith,  Warren,  and 
Yazoo. 

Zone* 

Alabama  Counties 

Coffee,  Dale,  Geneva,  Henry,  and  Houston. 

Georgia  Counties 

Appling.  Atkison,  Bacon,  Baker,  Berrien, 
Brantley,  Brooks,  Bryan,  Calhoun,  Camden. 
Charlton,  Chatroan,  Clinch,  Coffee,  Colquitt. 
Cook.  Decatur.  Dougherty,  Early,  Echols, 
Gynn,  Grady,  Irwin.  Lanier,  Liberty,  Long, 
Lowndes.  Mcintosh,  Miller,  Mitchell,  Pierce, 
Seminole,  Thomas,  Tift,  Ware,  Wayne,  and 
Worth. 

Zone  10 

Alabama  Counties 

Butler,  Garke.  Conecuh,  Covington, 
Crenshaw,  Monroe,  and  Washington. 

Louisiana  Parishes 

Avoyelles,  Catahoula,  Concordia,  Grant,  La 
Salle,  Natchitoches,  Rapides,  Sabine,  and 
Vernon. 

Mississippi  Counties 

Adams,  Amite,  Covington,  Forrest, 
Franklin,  Greene,  Jefferson,  Jefferson  Davis, 
Jones,  Lamar,  La«vrence,  Lincoln.  Marion, 
Perry.  Pike.  Walthall,  Wayne,  and  Wilkinson. 

Zone  11 

Alabama  Counties 

Baldwin,  Escdmbia,  and  Mobile. 
Florida  Counties 

Escambia,  Okaloosa,  Santa  Rosa,  and 

Walton. 

Louisiam  Parishes 

Acadia,  Allen,  Ascension,  Assumption, 
Beauregard,  Calcasieu,  Cameron,  East  Baton 
Rouge,  East  Feliciana,  Evangeline,  Iberia, 
Iberville.  Jefferson,  Jefferson  Davis,  Lafayette, 
Livingston,  Pointe  Coupee,  St  James,  St.  John 
the  Baptist.  St.  Landry,  St  Martin.  St.  Mary, 
St.  Helena,  St.  Tammany,  Tangipahoa, 


Vannilion,  Waahunglon.  Wast  Baton  Roufv, 
and  West  Feliciana. 

Mississippi  Counties 

George.  Hancock,  Harrison,  Jackson,  Peari 
River,  and  Stone. 

Zone  12 

Z/Musiono  ftiris/ies 

Jefferson,  Lafourche,  Orleans,  Plaquemines, 
St  Bernard,  St.  Charles,  and  Terrebonne. 

11007.7    Poolptant 


,  (b)  A  supply  plant  firom  wfaich  fluid 
milk  products  are  transferred  or 
diverted  to  pool  distributing  plants. 
Such  transfers  or  diversions,  in  excess 
of  receipts  by  transfer  from  pool 
distributing  plants,  must  equal  not  less 
than  60  percent  in  each  of  the  months 
of  July  through  November,  and  40 
percent  in  each  of  the  months  of 
December  through  June,  of  the  total 
quantity  of  Grade  A  milk  that  is 
received  during  the  month  from  dairy 
fanners  (including  producer  milk 
diverted  from  the  plant  pursuant  to 
§  1007.13  but  excluding  milk  diverted  to 
such  plant)  and  handlers  described  in 
§  1007.9(c). 

(c)  A  plant  operated  by  a  cooperative 
association  if  pool  plant  status  under 
this  paragraph  is  requested  for  such 
plant  by  the  cooperative  association  and 
during  the  month  producer  milk  of 
members  of  such  cooperative 
association  is  delivered  directly  from 
farms  to  pool  distributing  plants  or  is 
transferred  to  such  plants  as  a  fluid  milk 
product  from  the  cooperative's  plant. 
Such  deliveries,  in  excess  of  receipts  by 
transfer  from  pool  distributing  plants, 
must  equal  not  less  than  60  percent  of 
the  total  producer  milk  of  such 
cooperative  association  in  each  of  the 
months  of  July  through  November,  and 
40  percent  of  such  milk  in  each  of  tbe 
months  of  December  through  June.  The 
plant's  pool  plant  status  shall  be  subject 
to  the  following  conditions: 

(1)  The  plant  does  not  qualify  as  a 
pool  plant  under  paragraph  (a)  or  (b)  of 
this  section  or  under  the  provisions  of 
another  Federal  order  applicable  to  a 
distributing  plant  or  a  supply  plant; 

(2)  The  plant  is  approved  by  a  duly 
constituted  regulatory  agency  to  handle 
Grade  A  milk; 

(3)  The  plant  is  located  in  the 
marketing  area;  and 

(4)  Not  less  than  20  percent  of 
producer  milk  received  at  the  plant 
during  the  months  of  July  through 
November,  and  10  percent  of  producer 
milk  received  at  the  plant  during  the 
months  of  December  through  June,  is 
transferred  to  pool  distributing  plants. 
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$1007.50    Class  prices. 

Subject  to  the  provisions  of  §  1007.52, 
the  class  prices  for  the  month  per 
hundredweight  of  milk  containing  3.5% 
butterfat  shall  be  as  follows: 

(a)  The  Class  I  price  shall  be  the  basic 
formula  price  for  the  second  preceding 
month  plus  $3.08. 


S  1007.52 
handlers. 


Plant  location  adjustments  for 


(a)  For  milk  received  at  a  plant  from 
producers  or  a  handler  described  in 
§  1007.9(c)  and  which  is  classified  as 
Class  I  milk  without  movement  in  bulk 
form  to  a  pool  distributing  plant  at 
which  a  higher  Class  1  price  applies,  the 
price  speciHed  in  §  1007.50(a)  shall  be 
adjusted  by  the  amount  stated  in 
paragraphs  (a)  (1)  through  (4)  of  this 
section  for  the  location  of  such  plant: 

(1)  For  a  plant  located  within  one  of 
the  zones  set  forth  in  §  1007.2,  the 
adjustment  shall  be  as  follows: 


Zone 

Adjustment  per 
hundredweight 

Zone  1  

Zone  2  „„ 

Minus  56  cents. 
Minus  S3  cents 

Zone  3  

Zone  4  

Zone  5  

Zone  6  

Minus  31  cents. 
Minus  23  cents. 
No  Ad|ustn)enl 
Plus  1 0  cents. 

Zone  7  „ 

Plus  20  cents 

Zone  8  

Plus  27  cents. 

Zone  9  ..~.. 

Plus  30  cents. 

Zone  10  

Zone  1 1 „ 

Zone  12  

Plus  37  cents. 
Plus  57  cents. 
Plus  64  cents 

(2)  For  a  plant  located  within  the 
marketing  area  of  another  order  issued 
pursuant  to  the  Act,  the  location 
adjustment  shall  be  computed  by 
subtracting  the  Class  I  price  applicable 
in  2k)ne  5  of  this  order  from  the  Class 

I  price  applicable  at  such  plant  under 
the  order  in  which  the  plant  is  located. 

(3)  For  a  plant  located  in  the 
Kentucky  counties  of  Allen,  Barren, 
Hart,  Metcalfe,  Monroe,  Simpson,  and 
Warren,  subtract  69  cents. 

(4)  For  a  plant  located  outside  the 
areas  described  in  paragraphs  (a)  (1),  (2), 
and  (3)  of  this  section,  and  north  of  a 
line  extending  through  the  northern 
borders  of  the  States  of  Alabama, 
Georgia,  and  Mississippi,  the 
adjustment  shall  be  minus  56  cents  for 
plants  nearest  the  city  hall  of  Nashville. 
Tennessee;  minus  20  cents  for  plants 
nearest  the  city  hall  of  Florence, 
Alabama;  Rome  or  Blairsville,  Georgia: 
Clarksdale  or  Corinth,  Mississippi; 
minus  35  cents  for  plants  located 
nearest  the  city  hall  of  Shreveport, 
Louisiana,  or  minus  31  cents  for  plants 
located  nearest  the  city  hall  of  Memphis 


or  Chattanooga,  Tennessee.  Such  minus 
adjustment  shall  be  increased  2.25  cents 
for  each  10  miles  or  iraction  thereof  (by 
the  shortest  hardsurfaced  highway 
distance  as  determinsd  by  the  market 
administrator)  that  such  plant  is  from 
the  nearer  of  the  aforementioned  cities. 

(5)  For  a  plant  locsted  outside  the 
areas  specified  in  pa  agraphs  (a)  (1) 
through  (3)  of  this  se:iion,  the 
adjustment  shall  be  tie  adjustment 
applicable  at  the  nea  -er  of  the  cities  of 
Lavonia,  Augusta,  or  Savannah,  Georgia; 
Lake  Charles,  Leesvi!le,  or  Shreveport, 
Louisiana;  or  Greenville,  Mississippi. 
•        •        •        • 

Proposal  No.  10 

If  a  base-excess  seasonal  production 
incentive  plan  is  adopted  for  the  merged 
order,  provide  in  §§ :  007.90  through 
1007.94  for  computai  ion  of  base  for  each 
producer  by  reference  to  producer  milk 
delivered  by  such  producer  during  the 
months  of  July  throu  >h  November,  and 
for  payment  on  base  nilk  and  excess 
milk  during  the  mon  hs  of  January 
through  May. 

Proposed  Dy  Mid-/ jnerica  Dairymen, 
Inc.,  and  Southern  Milk  Sales,  Inc.: 

Proposal  No.  11 

Amend  §  1096.7  of  the  Greater 
Louisiana  Milk  Mark  Ming  Order  or,  if 
Proposal  No.  1  is  adopted,  §  1007.7  of 
the  proposed  Gulf  States  Milk  Marketing 
Order,  by  replacing  tlie  period  at  the 
end  of  paragraph  (a)(:J)  with  ";  or"  and 
adding  a  new  paragraph  to  read  as 
follows: 

$1096.7    Pool  plant 


(a)*  •  • 

(3)  Located  in  the  marketing  area  that 
qualifies  pursuant  to  oaragraph  (a)  (1) 
and  (2)  of  this  section  so  long  as  this 
order's  Class  I  price  aoplicable  at  such 
plant  location  is  not  hss  than  an  other 
order's  Class  I  price  a  oplicable  at  the 
same  location  even  though  the  plant 
may  meet  the  pooling  requirements  of 
the  other  Federal  ord»'r  and  have  greater 
route  disposition  in  tlie  other  marketing 
area  than  in  the  Great  }r  Louisiana^or 
"Gulf  States" — mariceting  area. 

P*roposed  by  Dairy  Division, 
Agricultural  Marketirg  Service: 

Proposal  No.  12 

Make  such  changes  as  may  be 
necessary  to  make  the  entire  marketing 
agreement  and  the  onet  conform  with 
any  amendments  thereto  that  may  result 
from  this  hearing. 

Copies  of  this  notios  of  hearing  may 
be  obtained  from  the  Hearing  Clerk, 
Room  1083,  South  Bu  Iding,  United 
States  Department  of  Agriculture. 


Washington,  DC  20250  or  from  the 
following  market  administrators:  Paul 
W.  Halnon,  USDA-AMS-Dairy 
Division,  P.O.  Box  49025,  Atlanta,  GA 
30359;  or  Richard  E.  Arnold,  USDA- 
AMS-Dairy  Division,  P.O.  Box  701440, 
Tulsa,  OK  74170-1440. 

Copies  of  the  transcript  of  testimony 
taken  at  the  hearing  will  not  be  available 
for  distribution  through  the  Hearing 
Clerk's  OfHce.  If  you  wish  to  purchase 
a  copy,  arrangements  may  be  made  with 
the  reporter  at  the  hearing. 

From  the  time  that  a  hearing  notice  is 
issued  and  until  the  issuance  of  a  final 
decision  in  a  proceeding.  Department 
employees  involved  in  the  decisional 
process  are  prohibited  from  discussing 
the  merits  of  the  hearing  issues  on  an  ex 
parte  basis  with  any  person  having  an 
interest  in  the  proceeding.  For  this 
particular  proceeding,  the  prohibition 
applies  to  employees  in  the  following 
organizational  units: 
Office  of  the  Secretary  of  Agriculture 
Office  of  the  Administrator,  Agricultural 

Marketing  Service 
Office  of  the  General  Counsel 
Dairy  Division,  Agricultural  Marketing 

Service  (Washington  office) 
Offices  of  the  Market  Administrators  for 

each  of  the  markets  included  in  this 

notice. 

Procedural  matters  are  not  subject  to 
the  above  prohibition  and  may  be 
discussed  at  any  time. 

Dated:  September  3. 1993. 
L.P.  Massaro, 

Acting  Administrator. 

IFR  Doc.  93-22116  Filed  9-»-93;  8:45  ami 
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Food  Safety  and  Inspection  Service 

9  CPn  Part  313 

[Docket  No.  91-035P] 

RIN0583-AB54 

Use  Of  Cart>on  Dioxide  in  the  Humane 
Slaughter  of  Swir>e 

AGENCV:  Food  Safety  and  Inspection 
Service,  USDA. 

ACTION:  Proposed  rule. 

SUMMARY:  FSIS  is  proposing  to  amend 
the  Federal  meat  inspection  regulations 
to  permit  the  use  of  carbon  dioxide  to 
induce  death  in  swine.  Current 
regulations  governing  the  humane 
slaughter  of  swine  permit  carbon 
dioxide  to  be  used  to  render  the  animals 
unconscious,  with  death  resulting  from 
the  bleeding  operation.  The  proposed 
amendment,  prompted  by  a  petition 
from  the  Danish  and  Swedish  Meat 
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Research  Institute,  is  based  on  scientific 
research  that  shows  the  use  of  carbon 
dioxide  to  induce  death  in  twine  to  be 
an  effective  and  humane  slaughtering 
method. 

DATES:  Comments  must  be  received  on 
or  before  November  8, 1993. 
AOOncSSES:  Written  comments  may  be 
mailed  to:  Policy  Office,  Attn:  Linda 
Carey,  room  3171,  South  Agriculture 
Building,  Food  Safety  and  Inspection 
Service,  U.S.  Department  of  Agriculture, 
Washington,  DC  20250.  (See  also 
"Comments"  under  SUPPtElKNTARY 
MFOMIATION.) 

SUPPLEMENTARY  MFOWIATION: 

Executive  Order  12291 

The  Agency  has  determined  that  the 
proposed  rule  is  not  a  major  rule  under 
Executive  Order  12291.  It  would  not 
result  in  an  annual  effect  on  the 
economy  of  $100  million  or  more;  a 
major  increase  in  costs  or  prices  for 
consumers,  individual  industries. 
Federal,  State,  or  local  govjemment 
agencies  or  geographic  regions;  or 
significant  adverse  effects  on 
competition,  employment,  investment, 
productivity,  innovation,  or  on  the 
ability  of  United  States-based 
enterprises  to  compete  with  foreign- 
based  enterprises  in  export  or  domestic 
markets. 

Executive  Order  12778 

This  proposed  rule  has  been  reviewed 
pursuant  to  Executive  Order  12778, 
Civil  Justice  Reform.  This  proposed  rule 
would  p>ermit  swine  to  be  humanely 
slaughtered  in  oRicial  meat-packing 
establishments  through  the 
administration  of  carbon  dioxide. 

States  and  local  jurisdictions  are 
preempted  under  the  Federal  Meat 
Inspection  Act  (FMIA)  from  imposing 
any  requirements  with  respect  to 
federally  inspected  premises  and 
facilities,  and  operations  of  such 
establishments,  that  are  in  addition  to, 
or  different  than,  those  imposed  under 
the  FMIA.  States  and  local  jurisdictions 
are  also  preempted  under  the  FMIA 
from  imposing  any  marking,  labeling, 
packaging,  or  ingredient  requirements 
on  federally  inspected  poultry  products 
that  are  in  addition  to,  or  different  than, 
those  imposed  under  the  FMIA.  States 
and  local  jurisdictions  may,  however, 
exercise  concurrent  jurisdiction  over 
meat  products  that  are  outside  official 
establishments  for  the  purpose  of 
preventing  die  distribution  of  meat 
products  that  are  misbranded  or 
adulterated  under  the  FMIA  or.  in  the 
case  of  imported  articles,  which  are  not 
at  such  an  establishment,  after  their 
entry  into  the  United  States.  States  and 


local  jurisdictions  may  also  make 
requirements  or  take  other  actions  that 
are  consistent  with  the  FMIA,  with 
respect  to  any  other  matters  regulated 
under  the  FMIA. 

Under  the  FMIA,  States  that  maintain 
meat  inspection  programs  must  impose 
requirements  on  State-inspected 
products  and  establishments  that  are  at 
least  equal  to  those  required  under  the 
FMIA.  These  States  may.  however, 
impose  more  stQngent  requirements  on 
such  State-inspected  products  and 
establishments. 

In  the  event  of  its  adoption,  no 
retroactive  effect  would  be  given  to  this 
proposed  rule,  and  applicable 
administrative  procedures  must  be 
exhausted  before  any  judicial  challenge 
can  be  taken  to  the  application  of  these 
provisions.  Those  administrative 
procedures  are  set  forth  in  9  CFR  306.5. 

Effect  on  Small  Entities 

The  Administrator  has  determined 
that  this  proposed  rule  would  not  have 
a  significant  economic  impact  on  a 
substantial  number  of  small  entities,  as 
defined  by  the  Regulatory  Flexibility 
Act  (5  U.S.C  601). 

The  use  of  the  carbon  dioxide  (CO2) 
slaughtering  methods  is  voluntary.  FSIS 
is  not  aware  of  any  domestic 
establishments  that  are  currently 
planning  to  use  the  proposed  swine 
slaughtering  method.  Even  if  some 
establishments  did  decide  to  use  the 
method  after  adoption  of  the  proposed 
rule,  there  is  no  indication  that  a 
substantial  number  of  establishments 
would.  There  would  be  no  impact  on 
entities  other  than  establishments 
engaged  in  the  slaughter  of  swine  and 
the  sale  of  swine  carcasses  and  parts  for 
human  food.  A  significant  investment 
would  be  required  by  large  or  small 
entities  establishing  CO2  slaughtering 
facilities.  Inspection  program  ex]>erts 
estimate  that  an  investment  of  $50,000 
to  $100,000  per  slaughtering  line  would 
be  necessary,  depending  on  the  size  and 
complexity  of  the  establishment.  The 
decision  to  make  this  initial  investment 
would  be  entirely  up  to  the 
establishment,  although  this  proposed 
rule  authorizing  CO2  slaughtering  of 
swine  would  be  a  factor  in  making  the 
decision.  This  investment  could  be 
more  than  offset  by  a  reduction  in 
manpower  required  for  restraining, 
stunning,  and  handling  hogs  after 
stunning. 

Further,  the  improvement  in  meat 
quahty,  which  advocates  of  the  CO2 
process  claim,  could  lead  to  a  greater 
amount  of  saleable  product.  Because  the 
hogs  are  much  more  relaxed  when 
slaughtered  with  COi  than  they  are 
when  slaughtered  by  current  methods,  a 


number  of  desirable  characteristics  are 
imparted  to  the  meat.  The  amount  of 
pale,  soft,  exudative  pork,  considered 
undesirable  by  meat  buyers,  is  reduced 
under  the  process,  as  well  as  blood 
spattering  and  broken  bones.  Also,  less 
effort  is  expended  on  trinmiing  and  the 
removal  of  quality  defects. 

No  adverse  competitive  effects  on 
small  entities  resulting  from  adoption  of 
the  proposed  rule  are  anticipated. 
Because  the  equipment  needed  for 
establishments  to  benefit  firom  OO2 
slaughtering  is  available  in  a  range  of 
prices,  larger  establishments  dioosing  to 
use  this  method  would  not  receive 
greater  proportional  advantages  than 
smaller  ones  choosing  to  do  the  same. 
For  the  reasons  discussed  above,  the 
proposed  rule  would  not  have  a 
significant  impact  on  a  substantial 
n  umber  of  sma  II  entities. 

PapervNHrk  RequiremeBis 

This  proi>osed  rule  imposes  no  new 
information  collection  requirements  on 
official  establishments  or  other  members 
of  the  public.  However,  under  the 
existing  rules  for  the  use  of  carbon 
dioxide  to  anaesthetize  animals  before 
slaughter,  establishments  are  required  to 
sample  gas  for  analysis  from 
representative  locations  within  the  gas 
tunnels  through  which  the  animals  are 
conveyed.  Gas  concentrations  and 
exposure  times  are  to  be  recorded 
throughout  each  day's  operations.  The 
records  are  subject  to  F^S's  standard 
records  retention  requirement  at  9  CFR 
320.3  and  must  be  available  to 
employees  of  the  inspection  service. 
These  requirements  would  be  continued 
under  the  proposal 

Comments 

Interested  persons  are  invited  to 
submit  comments  concerning  this 
proposal.  Written  comments  should  be 
sent  to  the  Policy  Office  at  the  address 
shown  above  and  should  refer  to  the 
docket  number  located  in  the  heading  of 
this  document.  All  conunents  submitted 
in  response  to  this  pro{>osal  will  be 
available  for  public  inspection  in  the 
Policy  Office  between  9  ajn.  and  4  p.m., 
Monday  through  Friday. 

Background 

Under  the  Humane  Slaughter  Act 
(HSA)  of  1958  (7  U.S.C  1901-1906),  as 
amended,  the  Secretary  of  Agriculture  is 
authorized  to  designate  humane 
methods  of  handling  and  slaughter  of 
food  animals.  The  HSA  (section  2(a)) 
sets  forth  a  number  of  methods  of 
handling  and  slaughtering  that  have 
been  foimd  to  be  humane,  including  the 
anae&theUzation  of  animals  by  electrical 
or  chemical  means  (such  as  the 
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sdciinistration  of  carbon  dioxide  gas) 
before  they  are  shackled,  hoisted, 
thrown,  cast,  or  cut  These  methods  are 
available  to  slaughtering  establishments 
under  the  FMIA  (sectioa  3;  21  VS.C. 
6Q3). 

Section  313.5  of  the  Federal  meat 
inspection  regulations  (at  9  CFR  313.5) 
provides  for  tiie  administration  of  CO^ 
gas  to  sheep,  calves,  and  swine  for  the 
purpose  of  inducing  surgical 
anaesthesia  in  the  animals  before  they 
are  shackled,  hoisted,  thrown,  cast,  or 
cut.  The  regulations  require  that  the 
animals  be  exposed  to  the  CCh  in  a  way 
that  will  accomplish  the  anaesthesia 
quickly,  with  a  minimum  of  excitement 
or  discomfort  to  the  animals.  Although 
the  regulations  allow  stunning  by  (Xh, 
they  explicitly  prohibit  asphyxia  or 
death  in  the  animals  before  sticking  and 
bleeding. 

FSIS  has  traditionally  required 
animals  to  be  rendered  insensible  to 
pain  by  some  method  of  stunning  before 
they  are  slaughtered.  Death  has  been 
expected  to  be  caused  by  asphyxiation 
due  to  bleeding  and  not  to  be  directly 
caused  by  the  storming  method. 

Stuiui'ng  of  SMTine  has  traditionally 
been  required  to  be  reversible;  that  is.  il 
must  be  possible  for  stunned  animals  to 
be  brought  back  into  consciousness. 
This  requirement  was  based  on  the 
belief  of  veterinarians  and  other  experts 
that  if  the  stunned  animals  were  still 
alive  when  they  were  bled,  the  bleeding 
would  be  assisted  by  the  still-beating 
heart  and  would  be  thorough.  Thus, 
animals  could  be  rendered  unconscious 
by  an  authorized  method  but  not  killed. 
Death  would  occur  only  upon  the 
bleeding  of  the  stunned  animals. 

Since  at  least  the  1970's,  however, 
studies  have  shown  that  the  bleeding ' 
out  of  a  carcass  can  be  just  as  thorough 
regardless  of  d>e  degree  of  stunnirig  if 
the  carcass  is  conectly  positioried  fot 
bleed-out.  The  length  of  time  for 
bleeding  may  vary  but  the  resuhs  are 
still  the  same. 

After  it  had  been  demonstrated  that 
electrocution,  irrev«sible  electrical 
stunning,  was  an  efficient  and  humane 
method  of  slaughtering  animals  and  had 
no  adverse  effect  on  meat  or  meat 
products,  FSIS  published  regulations 
permitting  this  slaughtering  method  (50 
FR  25202).  FSIS  is  proposing  a  similar 
measure  with  respect  to  COj  use. 

The  use  of  CO;  gas  for  stunning  has 
been  permitted  since  the  early  19O0's 
and  is  explicitly  permitted  by  the  HSA. 
Animals  to  be  anaesthetized  by  this 
method  are  placed  on  a  conveyor  aiid 
pas.«:ed  through  tunnels  filled  with  the 
gas.  They  are  moved  through  the 
tunnels  at  such  a  slow  rate  that  they  are 
unconscious  when  they  emerge.  They 


are  then  shackled,  boosted,  stuck,  and 
bled  out. 

In  the  last  two  deccdes,  reports  io  the 
scientific  literature  huve  shown  that  the 
stunning  of  slaughter  animals  by  the 
administration  of  CO  gas  is  just  as 
effective  as  electrical  stunning.  There  is 
little  or  no  difl'erence  between  the  two 
methods  in  the  amou  it  of  stress 
inflicted  on  the  animal.  Whichever 
method  is  used,  anim3ls  should  be 
carefully  handled  bef  we  slaughter  to 
reduce  stress,  and  sticking 
(exsanguination)  should  take  place  as 
soon  as  possible  after  stunning  to 
prevent  a  return  to  coasciousness. 

With  respect  to  the  administration  of 
(Xh,  it  has  been  demonstrated  that  if  the 
concentration  of  the  gas  in  the  tunnels 
is  increased,  death  ensures.  Other 
effects,  including  fewsr  injuries  to  the 
animals  or  establishnent  employees, 
have  also  been  noted.  Dep>ending  on  the 
facilities  and  equipnvmt  used  and  the 
technique  of  adminis' ration,  CCh 
stunning  of  swine  car  yield  meat  that 
has  improved  color,  c  urcasses  with 
fewer  broken  bones  a;  Mi  blood  spots  in 
the  most  desired  cuts  less  pale.  soft, 
exudative  pork,  and  b  igher  boning  and 
cutting  yields. 

Studies  have  showi^  that  the 
necessary  conditions  for  irreversible 
stunning  to  take  plaa  are  a  95-98 
percent  CO2  coocentrttioo  and  an 
exposure  time  of  3.5  iiinutes.  The 
stunning-to-bleeding  nterval  should  be 
no  longer  than  2  mini  les  to  prevent 
pooling  of  blood  in  intestines  and  edible 
organs  and  no  longer  han  5  minutes  to 
prevent  the  pooling  o '  blood  in  muscle 
t  issue.  1 

FSIS  has  been  petib  oned  by  the 
Danish  and  Swedish  1 4eat  Research 
Institute  to  amend  the  Federal  meat 
inspection  regulation"  to  permit  the  use 
of  CO2  for  the  purposi  of  inducing  death 
in  swine.  The  petitiocers  have  based 
their  request  on  studies  demonstrating 
the  beneficial  effects  c^  this  method  on 
meat  quality  and  the  e  ffieient  handling 
of  slaughter  swine.  Some  Danish  Cms 
that  export  product  to  the  United  States 
are  planning  to  install  systems  for 
slaughtering  swine  wii  COi.  and  FSIS 
bebeves  it  may  be  pot  intialiy  beneficial 
to  U.S.  industry  to  ma,<e  the  option  of 
this  use  of  CO2  availal:  le. 

Under  the  F?vlIA,  only  those  foreign 
establishments  that  have  complied  with 
inspection  standards '  at  least  equal  to" 
those  enforced  doroeslically  by  die 
United  States  Govemnenf  may  export 


>Capie«  of  articles  oa  the ;  tanning  of  slsu^ter 
animals  and  on  iiiewialbte  <  turunc^  wiih  GOj  taay 
bt  viewed  is  the  OfOatfA  Hearing  Oerk,  room 
3171.  South  Agncuhttre  Biui;diDg,  }4ih  and 
tndepeodeace  Aveaua,  SW.,  Wasiui^km.  DC 
20250 


product  to  this  country.  An 
establishment  in  which  slaughter 
methods  are  used  that  are  prohibited  by 
regulations  under  the  FMIA  is  not 
eligible  to  export  product  to  the  United 
States.  An  establishment  using  CO3  to 
induce  death  in  svdne  would  not  be 
able  to  export  pork  products  to  the 
United  States  without  a  change  in 
Federal  regulations. 

The  proposed  amendment  of  the 
regulations  is  consistent  with  the  main 
purpose  of  the  HSA,  which  is  to  render 
animals  insensible  to  pain  before 
slaughter.  Secticm  313.5  of  the  Federal 
meat  inspection  regulations  would  be 
amended  to  remove  the  prohibition 
against  the  use  of  CO2  as  a  direct  cause 
of  asphyxiation  or  death  in  swine  and 
provide  for  monitoring  of  the  conditions 
under  which  slaughter  by  use  of  OOj  gas 
is  administered.  The  proposed  change 
would  not  require  sv^nne  to  be 
asphyxiated  by  COi  before  bleeding,  but 
would  permit  exposure  to 
concentrations  of  the  gas  for  a  sufficient 
amount  of  time  for  death  to  octrur.  A 
revision  to  the  current  requirement  for 
a  suitable  exhaust  s)rstem  (proposed  9 
CFR  313.5(b)(3))  would  state  more 
accurately  than  does  the  current 
wording  the  purpose  of  the  exhaust 
system,  which  is  intended,  in  case  of 
equipment  breakdown,  to  prevent  both 
nonuniform  carbon  dioxide 
concentrations  in  the  gas  tunnel  and 
leakage  of  cartjon  dioxide  gas  into  the 
ambient  air  of  the  establishment. 

The  degree  of  CO2  exposiue  beyond 
that  necessary  for  effective  stunning 
would  be  determined  by  the 
establishment.  Howe\'er,  if  the  animal 
were  not  asphyxiated  by  CO-,  then  il 
would  have  to  be  stuck  as  soon  as 
possible  to  prevent  it  from  regaining 
consciousness. 

FSIS  does  not  find  it  necessary  to 
establish  a  limit  for  the  death-to- 
bleeding  lime  interval  for  an  animal 
asphyxiated  by  CO^.  If  the  delay 
between  death  and  bleeding  is  too  long, 
the  deleterious  effect  on  the  meat  would 
entail  condemnation  upon  post  mortem 
inspection. 

List  of  Sabiects  in  9  CFR  Pari  313 

Meat  inspection.  Humane  slaughter  of 
livestock. 

For  the  reasons  set  out  in  the 
preamble,  it  is  proposed  that  9  CFR  part 
313  of  the  Federal  meat  inspection 
regulations  be  amendbd  as  follows: 

PART  313— HUMANE  SLAUGHTER  OF 
LIVESTOCK 

1.  The  authority  citation  for  part  313 
would  OMitinue  to  read  as  follows: 
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Authority:  7  U.S.C.  1901-1906i  21  U.S.C. 
601-695;  7  CFR  2.17,  2.55. 

2.  Paragraph  (a)(1)  of  §  313.5  would  be 
amended  by  the  addition  of  a  new  last 
sentence:  paragraphs  (a)(3).  (b)(l)(i).  and 
(b)(l)(ii)  would  be  revised;  and  the  last 
sentence  of  paragraph  (b)(3)  would  be 
revised  to  read  as  follows: 

§313.5    Chemical;  cait>on  dioild*. 

(a)*  •   • 

(D*   *  • 

In  swine,  carbon  dioxide  may  be 
administered  to  induce  death  in  the 
animals  before  they  are  shackled, 
hoisted,  thrown,  cast,  or  cut. 
•        •        •        •        * 

(3)  On  emerging  from  the  carbon 
dioxide  tunnel,  the  animals  shall  be  in 
a  state  of  surgical  anesthesia  and  shall 
remain  in  this  condition  throughout 
shackling,  sticking,  and  bleeding,  except 
for  swine  in  which  death  has  been 
induced  by  the  administration  of  carbon 
dioxide.  Asphyxia  or  death  from  any 
cause  shall  not  be  produced  in  animals 
before  bleeding,  except  for  swine  in 
which  death  has  been  induced  by  the 
administration  of  carbon  dioxide. 

(b)'  •  * 

(D*  •  • 

(i)  The  carbon  dioxide  gas  shall  be 
administered  in  a  tunnel  which  is 
designed  to  permit  the  effective 
exposure  of  the  animal.  Two  types  of 
tunnels,  based  on  the  same  principle, 
are  in  common  use  for  carbon  dioxide 
anesthesia.  They  are  the  "U"  type 
tunnel  and  the  "Straight  Line"  type 
tunnel,  and  are  based  on  the  principle 
that  carbon  dioxide  gas  has  a  higher 
specific  gravity  than  air.  The  tunnels  are 
open  at  both  ends  for  entry  and  exit  of 
animals  and  have  a  depressed  central 
section.  Anesthetizing,  or,  in  the  case  of 
swine,  death-inducing,  carbon  dioxide 
concentrations  are  maintained  in  the 
central  sections  of  the  tunnels.  Effective 
anesthetization  is  produced  in  these 
central  sections.  Animals  are  driven 
from  holding  pens  through  pathways 
constructed  of  large-diameter  p'\pe  or 
smooth  metal  and  onto  continuous 
conveyor  devices  that  move  the  animals 
through  the  tunnels.  The  animals  are 
either  compartmentalized  on  the 
conveyors  by  mechanical  impellers 
synchronized  with  the  conveyor  or  they 
are  otherwise  prevented  from  crowding. 
While  impellers  are  used  to 
compartmentalize  the  animals, 
mechanically  or  manually  operated 
gates  are  used  to  move  the  animals  onto 
the  conveyors.  Surgically  anesthetized 
animals,  or  killed  swine,  are  moved  out 
of  the  tunnels  by  the  same  continuous 


conveyors  that  moved  them  into  and 
through  the  carbon  dioxide  gas. 

(3)  •  •  •  An  exhaust  system  must  be 
provided  so  that,  in  case  of  equipment 
failure,  non-uniform  carbon  dioxide 
concentrations  in  the  gas  tunnel  or 
contamination  of  the  ambient  air  of  the 
establishment  will  be  prevented. 

September  2.  1993. 

Done  at  Washington.  DC. 
Eugene  Branstool. 
Assistant  Secretary. 
IFR  Doc.  93-221 18  Filed  9-9-93;  8:45  am) 
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NUCLEAR  REGULATORY 
COMMISSION 

10  CFR  Part  20 
(Docket  No.  PRM-20-ai] 

Keith  J.  Schiager,  Ph.D.,  et  al..  Receipt 
of  a  Petition  for  Rulemaking 

AQ6NCY:  Nuclear  Regulatory 

Commission. 

ACTtON:  Petition  for  rulemaking;  notice 

of  receipt.  


SUMiURY:  The  Nuclear  Regulatory 
Commission  (NRC)  has  received  and 
requests  public  comment  on  a  petition 
for  rulemaking  filed  by  Keith  J. 
Schiager.  Ph.D..  et  al.  The  petition  has 
been  docketed  by  the  Commission  and 
has  been  assigned  Docket  No.  PRM-ZO- 
21.  The  petitioners  request  that  the  NRC 
amend  its  regulations  governing  the 
disposal  of  certain  low-level  radioactive 
wastes  to  provide  additional  options  for 
the  disposal  of  very  low  concentrations 
of  short-lived  radionuclides.  The 
petitioners  believe  such  an  amendment 
would  permit  more  cost-efTective 
radioactive  waste  management  by 
research  institutions  and  would  not 
adversely  affect  public  health  and 
safety. 

DATES:  Submit  comments  by  November 
24. 1993.  Comments  received  after  this 
date  will  be  considered  if  it  is  practical 
to  do  so.  but  assurance  of  consideration 
cannot  be  given  except  as  to  comments 
received  on  or  before  this  date. 
ADDRESSES:  Submit  comments  to: 
Secretary.  U.S.  Nuclear  Regulatory 
Commission.  Washington.  DC  20555. 
Attention:  Docketing  and  Service 
Branch. 

Deliver  comments  to  11555  Rockville 
Pike,  Rockville.  Maryland,  between  7:45 
a.m.  and  4:15  p.m.  on  Federal  workdays. 

For  a  copy  of  the  petition,  write:  Rules 
Review  Section,  Rules  Review  and 
Directives  Branch,  Division  of  Freedom 


of  Information  and  Publications 
Services;  Office  of  Administration,  U.S. 
Nuclear  Regulatory  Commission, 
Washington,  DC  20555. 
FOR  FURTHER  INFORMATION  CONTACT: 
Michael  T.  Lesar,  Office  of 
Administration,  U.S.  Nuclear  Regulatory 
Commission.  Washington,  DC  20555. 
Telephone:  301-492-7758  or  Toll  Free: 
800-368-5642. 

SUPPI.EMENTARY  INFORMATKM: 
Background 

TJie  Nuclear  Regulatory  Commission 
(NRC)  received  a  petition  for  rulemaking 
submitted  by  Keith  J.  Schiager.  Ph.D..  et 
al..  dated  May  18. 1993.  The  petition 
was  docketed  as  PRM-20-21  on  July  6. 
1993.  The  petitioners  requested  that  the 
NRC  amend  its  regulations  in  10  CFR 
part  20  that  will  become  mandatory  for 
all  licensees  on  January  1. 1994.  to 
permit  additional  methods  for  disposal 
of  certain  low-level  radioactive  wastes. 
The  petitioners  note  that  current  NRC 
regulations  on  low-level  radioactive 
waste  disposal  (10  CFR  20.306)  permit 
the  disposal  of  liquid  scintillation  Huid 
that  contains  no  more  than  0.05 
microcurie  of  hydrogen-3  (H-3)  or 
carbon- 1 4  (C-1 4)  per  gram . 

The  petitioners  Delieve  this  provision 
is  appropriate  because  it  allows  disposal 
of  Hammable  solvents  by  incineration 
but  claim  that  procedures  other  than 
liquid  scintillation  counting  generate 
similar  flammable  or  combustible  liquid 
wastes  that  contain  low  concentrations 
of  H-3  and  C-14.  On  May  21.  1991  (56 
FR  23360.  23391).  the  NRC  published  a 
final  rule  that  added  revised  standards 
for  protection  against  radiation  to  the 
regulations  in  10  CFR  part  20.  Ahhough 
the  final  rule  became  effective  June  20, 
1991.  licensees  are  not  required  to 
implement  the  provisions  of  the  final 
rule  until  January  1,  1994.  '''he 
petitioners  contend  that  the  regulations 
that  become  mandatory  for  all  licensees 
on  January  1. 1994.  are  too  restrictive 
and  prevent  many  research  insti  utions 
from  pursuing  certain  types  of  n  search 
that  cannot  be  conducted  effectively 
without  the  use  of  radioactive  materials. 
On  January  30, 1984  (49  FR  3667),  the 
NRC  published  a  petition  for 
rulemaking  submitted  by  Keith  J. 
Schiager,  Ph.D..  on  behalf  of  the 
University  of  Utah  (PRM-20-14).  The 
petitioner  requested  that  NRC  amend  its 
regulations  in  10  CFR  part  20  to  provide 
for  additional  options  for  the  disposal  of 
very  low  concentrations  of  short-lived 
radionuclides. 

In  a  letter  dated  June  1, 1993,  Dr. 
Schiager  requested,  on  behalf  of  the 
University  of  Utah,  that  this  petition  be 
withdrawm  because  of  changes  in 
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legislation  and  operational  requirements 
since  the  date  his  original  petition  was 
published  in  January  1984.  Dr.  Schiager 
also  indicated  that  a  revised  petition  for 
rulemaliing,  which  will  propose 
amendments  to  provisions  for  disposal 
of  wastes  containing  low-level 
radionuclides  in  10  CFR  part  20  that 
become  mandatory  lor  all  licmisees  on 
January  1, 1994,  would  be  filed  in  the 
near  future.  On  July  22,  1993  {^  FR 
39173),  the  NRC  published  a  notice  of 
withdrawal  of  the  University  of  Utah's 
petition  for  rulemaking. 

The  NRC  is  soliciting  public  comment 
on  the  petition  submitted  by  Keith  J. 
Schiager,  Pb.O.,  et  al.,  that  requests  the 
changes  as  discussed  below  to  the 
regulations  in  10  CFR  part  20  that  will 
become  mandatory  for  all  licensees  on 
January  1, 1994. 

The  Petitioners 

The  petitioners  are  a  group  of 
individuals  responsible  for  radioactive 
waste  management  at  various 
educational  and  medical  institutions 
with  extensive  biomedical  research 
activities.  The  petitioners  indicate  they 
are  submitting  this  petition  for 
rulemaking  only  as  individual  citizens, 
not  as  authorized  representatives  of  the 
institutions  that  possess  NRC  licenses  at 
which  they  are  currently  employed. 

Adverse  Effects  on  the  Petitioners 

The  petitioners  have  »ibmitted  this 
petition  for  rulemaking  because  they 
believe  they  have  been  adversely 
affected  by  the  current  regulations  that 
restrict  low-level  radioactive  waste 
disposal.  The  petitioners'  primary 
concern  is  that  these  restrictions  will 
prevent  them  from  pursuing  certain 
types  of  research  which  they  believe 
cannot  be  effectively  performed  without 
the  use  of  radioactive  materials. 

The  petitioners  state  that  while  the 
current  regulations  are  appropriate  in 
permitting  di5:p>osaI  of  liquid 
scintillation  tluid  that  contains  no  more 
than  0.05  microcurie  of  H-3  or  C-14  as 
if  it  were  not  radioactive,  they  indicate 
that  other  procedures  also  generate 
similar  combustible  liquid  wastes.  The 
petitioners  believe  that  these  materials 
could  be  included  under  the  dis|x>sal 
criteria  for  specific  wastes  that  contain 
very  low  levels  of  radionuclides.  The 
petitioners  also  assert  that  proposed 
disposal  criteria  would  result  in  a  cost- 
effective  option  that  would  not 
adversely  affect  public  health  or 
environmental  quality. 

TTie  petitioners  state  that  under  the 
current  industry  practice,  wastes 
containing  low-level  radionuclides  are 
usually  stored  for  10  half-lives,  then  are 
monitored  for  levels  of  radioactivity.  If 


no  residual  radioactivity  is  discovered, 
the  material  can  be  treated  as 
nonradioactive  for  di.sposal  purposes. 
The  petitioners  state  that  wastes  stored 
for  the  prescribed  tim  ;frame  will  lose 
99.9  percent  of  their  rtadioactive  content. 

The  petitioners  not>i  that  under  the 
current  regulations  most  NRC  licensees 
are  permitted  to  use  t'lis  disposal 
method  for  materials  hat  have  half-lives 
of  less  than  65  days.  I>ut  also  assert  that 
this  disposal  practice  is  appropriate  for 
materials  with  half-ti  ^es  of  up  to  1  year. 
The  petitioners  also  I  elieve  that  an 
arbitrary  number  of  b  alf-li ves  is  not 
equally  protective  in  all  situations.  As 
an  example,  the  petit  oners  state  that 
waste  material  containing  one  millicurie 
of  radioactivity  woul  i  decay  to  one 
microcurie  in  10  half  lives,  while  waste 
containing  one  curie  of  radioactivity 
will  still  contain  one  millicurie  after  the 
same  storage  time. 

The  petitioners  believe  that, 
regardless  of  the  initial  radioactivity 
present  in  waste  mat  >rial,  there  is  no 
significant  risk  that  rtaterials  with  a 
half-life  of  1  year  or  less  would  teach 
from  a  landfill  befon  they  decay.  Hie 
petitioners  state  that  the  intent  of  the 
reouired  storage  tim(  of  low-level 
radioactive  waste  mtterial  before 
disposal  is  to  make  certain  that  all 
radioactivity  has  decayed  to  harmless 
levels.  The  petitione  -s  assert  that 
radioactive  decay  as:odated  with 
buried  wastes  coalaiiiing  low  levels  of 
radionuclides  will  hive  no  more 
adverse  eHect  on  pul>lic  health  and  the 
environment  than  if  the  wastes  are 
stored  in  a  licensee-controlled  facility. 

The  petitioners  alio  assert  that  the 
current  regulatory  li  nits  on 
radioactivity  in  buri  jd  waste  materials 
are  inter>ded  to  prol  jct  not  only 
individuals  who  traisport  and  handle 
the  waste,  but  also  t  d  protect  the  general 
public  if  a  transport  ition  accident 
enroute  to  the  buna  site  results  in  a 
release.  The  p>etitioiiers  believe  that  a 
regulatory  limit  on  the  exposure  rate 
from  the  waste  cont  jiner  or  the 
transport  vehicle  wnild  accomplish  the 
same  result. 

The  petitioners  recommend  that  the 
identical  requirement  currently  in  place 
for  specific  licenses,  which  requires  that 
the  deep-dose  equi^  alent  exposure  rate 
be  indistinguishablii  from  background 
levels  as  measured  ly  krw-level 
laboratory  survey  ir  stnmients,  would 
also  be  adequate  to  protect  public  health 
and  the  environmer  t  from  adverse 
radiological  effects  Tom  buried  low- 
level  biological  wastes.  The  petitioners 
believe  that  such  a  j)rovision  would 
allow  for  immediati  disposal  of  wastes 
containing  low  levels  of  radionuclides 
and  would  permit  riore  cost-effective 


waste  disposal  practices  for  biok>gi<.ai 
research  activities. 

The  Prtitioners'  Proposals 

The  petitioners  request  that  10  CFR 
part  20  be  amended  to  overcome  the 
problems  the  petitioners  have  itemized 
and  recommend  the  following  revision 
to  the  regulations: 

The  petitioners  propose  that  §20.2005 
be  amended  by  revising  paragraph  (a); 
redesignating  paragraph  (c)  as  paragraph 
(g);  and  adding  new  paragraphs  (c),  (d). 
(e),  and  (0  to  read  as  follows: 

Proposed  Revision 

$20.2005    Disposal  of  specNIc  wastes. 

(a)  A  licensee  may  dispose  of  the 
following  licensed  material  as  if  it  were 
not  radioactive: 

(1)  0.05  nticrocurie  (1.85  kBq).  or  les.s, 
of  hydrogen-3  orcarbon-14  per  gram  of 
flammable  or  combustible  liquid;  and 

(2)  0.05  microcurie  (1.85  iBq],  or  less, 
of  hydrogen-3  or  carbon-14  per  gram  of 
biological  tissue,  animal  bedding 
material  or  animal  excreta,  averaged 
over  the  weight  of  the  entire  tissue, 
bedding  material  or  excreta. 

•        •         •        •        • 

(c)  Any  licensee  may  dispose  of  0.05 
microcurie  (1.85  kBq),  or  less,  of 
licensed  material  consisting  of  any 
mixture  of  hydrogen-3,  carbon-14,  and 
radionuclides  with  half-lives  of  less 
than  1  year,  per  gram  of  incinerator  ash 
or  nonsaivable  trash,  averaged  over  the 
weight  of  the  ash  or  trash  generated 
directly  in  the  utilization  of  the 
radionuclides  present,  by  burial  in  a 
landfill  approved  by  the  U.S. 
Environmental  Protection  Agency  or 
appropriate  State  regulatory  ageYic^'. 

(d)  The  deep-dose  equivalent  dose 
rate  at  the  surface  of  containers  and 
vehicles  used  for  transporting  wastes 
disposed  of  under  the  provisions  of 
paragraph  (c)  of  this  section  shall  be 
indistinguishable  from  background  with 
typical  low-level  laboratory  survey 
instruments. 

(e)  All  "radioactive  materials"  labels 
shall  be  removed  or  obliterated  prior  to 
disposal  under  the  provisions  of 
paragraph  (c)  of  this  section,  and  the 
containers  and  the  transport  vehicles  of 
these  waste  materials  shall  not  be 
labeled  as  containing  radioactive 
materials  unless  so  required  by  the  U.S. 
Department  of  Transportatioru 

(0  Wastes  disposed  of  under  the 
provisions  of  paragraph  (c)  of  this 
section  are  not  subject  to  the 
requirements  of  §  20.2006. 

The  petitioners  admit  that  proposed 
§  20.2005(c)  and  (e)  would  result  in  a 
potential  conflict  between  NRC 
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requirements  and  U.S.  Department  of 
Transportation  (DOT)  regulations  that 
specify  that  any  material  with  a  specific 
gravity  greater  than  0.002  microcurie 
per  gram  must  be  treated  as  radioactive. 
The  petitioners  indicate  that  if  the 
petition  for  rulemaking  before  the  NRC 
resuhs  in  favorable  action,  they  will 
submit  a  petition  for  rulemaking  to  DOT 
to  revise  the  relevant  regulation  (49  CFR 
173.403(y))  to  permit  an  identical 
method  for  disposal  of  waste  material 
that  contains  low  levels  of 
radionuclides. 

The  petitioners  also  recognize  that  the 
types  of  waste  specified  in  proposed 
§  20.2005(c)  are  incinerator  ash  and 
nonsalvable  trash,  and  that  the 
incineration  process  is  covered  in 
§  20.2004.  The  petitioners  emphasize 
that  the  regulatory  intent  is  to  exclude 
discarded  laboratory  apparatus, 
equipment,  or  furniture  that  could  result 
in  unintended  or  unauthorized  retrieval 
of  contaminated  items. 

The  Petitioners'  G}nclusion 

The  petitioners  have  concluded  that 
the  current  restrictions  on  low-level 
radioactive  waste  disposal  have 
hindered  certain  types  of  research  that 
they  believe  cannot  be  effectively 
performed  without  the  use  of 
radioactive  materials.  The  petitioners 
have  proposed  revisions  and  additions 
to  the  current  regulations  in  10  CFR  part 
20  that  they  believe  will  permit  more 
cost-effective  disposal  of  wastes 
containing  very  low  levels  of 
radionuclides  without  adversely 
affecting  public  health  or  the 
environment.  The  petitioners  request 
that  the  NRC  consider  its  proposals  to 
amend  the  rules  in  10  CFR  part  20. 

Dated  at  Rockville,  Maryland,  this  3rd  day 
of  September.  1993. 

For  the  Nuclear  Regulatory  Ck)mmission. 
Samuel ).  Chilk, 
Secretary  of  the  Commission. 
[FR  Doc.  93-22136  Filed  9-9-93;  8:45  am) 

BILUNO  CODE  TS«M>1-P 


DEPARTMENT  OF  TRANSPORTATION 
Federal  Aviation  Administration 
14  CFR  Chapter  I 

[Summary  Notice  No.  PR-93-.6] 

Petition  for  Rulemaking;  Summary  of 
Petitions  Received;  Dispositions  of 
Petitions  Issued 

agency:  Federal  Aviation 
Administration  (FAA),  IX>T. 


action:  Notice  of  petitions  for 
rulemaking  received  and  of  dispositions 
of  prior  petitions.  

summary:  Pursuant  to  FAA's  rulemaking 
provisions  governing  the  application, 
processing,  and  disposition  of  petitions 
for  rulemaking  (14  CFR  part  11),  this 
notice  contains  a  summary  of  certain 
petitions  requesting  the  initiation  of 
rulemaking  procedures  for  the 
amendment  of  specified  provisions  of 
the  Federal  Aviation  Regulations  and  of 
denials  or  withdrawals  of  certain 
petitions  previously  received.  The 
purpose  of  this  notice  is  to  improve  the 
public's  awareness  of,  and  participation 
in,  this  aspect  of  FAA's  regulatory 
activities.  Neither  publication  of  this 
notice  nor  the  inclusion  or  omission  of 
information  in  the  summary  is  intended 
to  affect  the  legal  status  of  any  petition 
or  its  final  disposition. 
DATES:  Comments  on  petitions  received 
must  identify  the  petition  docket 
number  involved  and  must  be  received 
by  November  9. 1993. 
ADDRESSES:  Send  comments  on  any 
petition  in  triplicate  to:  Federal 
Aviation  Administration,  Office  of  the 
Chief  Counsel,  Attn:  Rules  Docket  No. 

,  800  Independence  Avenue, 

SW.,  Washington,  DC  20591. 

The  petition,  any  comments  received, 
and  a  copy  of  any  final  disposition  are 
filed  in  the  assigned  regulatory  docket 
and  are  available  for  examination  in  the 
Rules  Docket  (AGC-10).  room  9150. 
FAA  Headquarters  Building  (FOB  lOA), 
800  Independence  Ave.,  SW., 
Washington,  DC  20591;  telephone  (202) 
267-3132. 

FOR  FURTHER  INFORMATION  CONTACT: 
Mr.  Frederick  M.  Haynes.  Office  of 
Rulemaking  (ARM-1),  Federal  Aviation 
Administration,  800  Independence 
Avenue.  SW..  Washington,  DC  20591; 
telephone  (202)  267-3939. 

This  notice  is  published  pursuant  to 
paragraphs  (b)  and  (0  of  §  11.27  of  part 
11  of  the  Federal  Aviation  Regulations 
(14  CFR  part  11). 
;        Issued  in  Washington,  DC,  on  September  3. 
1993. 

Donald  P.  Byrne, 
Assistant  Chief  Counsel  for  Regulations. 

Petitions  for  Rulemaking 

DocJcef  No.  26500 

Petitioner:  Air  Line  Pilots  Association 
Regulations  Affected: 
14  CFR  121  appendix  I.  Section  V, 
Paragraph  C 
Description  of  Rulechange  Sought: 
To  eliminate  random  drug  testing  for 
flight  crew  members. 
Petitioner's  Reason  for  the  Request: 


Denial,  August  23.  1993 

IFR  Doc.  93-22156  Filed  9-9-93;  8:45  am] 
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14  CFR  Part  39 

[Docket  No.  W-CE-42-AD] 

Alr«vortt)iness  Directives:  Beech 
Aircraft  Corporation  Models  B300  and 
B300C  Airplanes 

AGENCY:  Federal  Aviation 
Administration.  DOT. 

ACTION:  Notice  of  proposed  rulemaking 
(NPRM). 

SUMMARY:  This  document  proposes  to 
adopt  a  new  airworthiness  directive 
(AD)  that  would  apply  to  certain  Beech 
Aircraft  Corporation  (Beech)  Models 
B300  and  B300C  airplanes  that  do  not 
have  all  cabin  seats  modified  through 
the  incorporation  of  Beech  Kit  No.  303- 
307.  The  proposed  action  would  require    , 
inspecting  the  cabin  seat  frames  for 
cracks,  repairing  any  cracks,  and 
modifying  the  cabin  seat  frames  by 
installing  Beech  Kit  No.  303-307. 
Inspection  of  affected  in-service 
airplanes  reveals  cracking  of  these  cabin 
seats  around  the  welded-in  bushings. 
The  bearing  shafts,  which  retain  the  seat 
frame  and  belted  occupant,  are  bolted  to 
the  frame  through  these  bushings.  The 
actions  specified  by  the  proposed  AD 
are  intended  to  prevent  separation  of  the 
seat  from  its  base  caused  by  cracks 
around  the  welded-in  bushings. 

DATES:  Comments  must  be  received  on 
or  before  November  12. 1993. 

ADDRESSES:  Submit  comments  in 
triplicate  to  the  Federal  Aviation 
Administration  (FAA),  Central  Region, 
Office  of  the  Assistant  Chief  Counsel. 
Attention:  Rules  Docket  No.  93-CE-42- 
AD.  room  1558.  601  E.  12th  Street, 
Kansas  City,  Missouri  64106.  Comments 
may  be  inspected  at  this  location 
between  8  a.m.  and  4  p.m.,  Monday 
through  Friday,  holidays  excepted. 

Service  information  thit  applies  to  the 
proposed  AD  may  be  obt.iined  from  the 
Beech  Aircraft  Corporation,  P.O.  Box  85. 
Wichita.  Kansas  67201-0085.  or 
Tosington  Enterprises  Inc.,  2261  Madera 
Road,  Simi  Valley  California.  This 
information  also  may  be  examined  at 
the  Rules  Docket  at  the  address  above. 

FOR  FURTHER  INFORMATION  CONTACT:  Mr. 

Don  Campbell,  Wichita  Aircraft 
Certification  Office.  FAA.  1801  Airport 
Road.  Mid-Continent  Airport,  Wichita, 
Kansas  67209:  Telephone  (316)  946- 
4128;  Facsimile  (316)  946-4407. 
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SUPPLEMENTARY  INFORMATION: 
Comments  Invited 

Interested  persons  are  invited  to 
participate  in  the  making  of  the 
proposed  rule  by  submitting  such 
written  data,  views,  or  arguments  as 
they  may  desire.  Communications 
should  identify  the  Rules  Docket 
number  and  be  submitted  in  triplicate  to 
the  address  specified  above.  All 
communications  received  on  or  before 
the  closing  date  for  comments,  speciHed 
above,  will  be  considered  before  taking 
action  on  the  proposed  rule.  The 
proposals  contained  in  this  notice  may 
be  changed  in  light  of  the  comments 
received. 

Comments  are  specifically  invited  on 
the  overall  regulatory,  economic, 
environmental,  and  energy  aspects  of 
the  proposed  rule.  All  comments 
submitted  will  be  available,  both  before 
and  after  the  closing  date  for  comments, 
in  the  Rules  Docket  for  examination  by 
interested  persons.  A  report  that 
summarizes  each  FAA-public  contact 
concerned  with  the  substance  of  this 
proposal  will  be  filed  in  the  Rules 
Docket. 

Commenters  wishing  the  FAA  to 
acknowledge  receipt  of  their  comments 
submitted  in  response  to  this  notice 
must  submit  a  self-addressed,  stamped 
postcard  on  which  the  following 
statement  is  made:  "Comments  to 
Docket  No.  93-CE-42-AD."  The 
postcard  will  be  date  stamped  and 
returned  to  the  commenter. 

Availability  of  NPRMs 

Any  person  may  obtain  a  copy  of  this 
NPRM  by  submitting  a  request  to  the 
FAA,  Central  Region,  Office  of  the 
Assistant  Chief  Counsel,  Attention: 
Rules  Docket  No.  93-CE-42-AD,  room 
1558, 601  E.  12th  Street,  Kansas  City. 
Missouri  64106. 

Discussion 

Inspection  of  several  Beech  Models 
B300  and  B300C  airplanes  that  do  not 
have  all  cabin  seats  modified  through 
the  incorporation  of  Beech  Kit  No.  303- 
307  reveals  that  cracks  are  propagating 
around  the  welded-in  bushings  in  the 
cabin  chairs.  The  bearing  shafts,  which 
retain  the  seat  frame  and  belted 
occupant,  are  bolted  to  the  frame 
through  these  welded-in  bushings. 
These  cracks  are  developing  because  of 
insufficient  penetration  of  metal  at  the 
weld  surface.  Bolting  the  rods  to  the 
fi^me  without  properly  shimming  to 
reduce  the  gap  could  cause  the 
weakened  welds  to  crack.  A  cracked 
cabin  seat  at  the  welded-in  bushing,  if 
not  detected  and  corrected,  could  result 
in  separation  of  the  seat  from  its  base. 


Beech  has  issued  Service  Bulletin  No. 
2443,  dated  July  1993,  which  specifies 
procedures  for  tht  following  on 
airplanes  that  hava  seats  manufactured 
by  the  Gordon-Pic  tt  Energy  Group:  (1) 
Inspecting  each  fc  rward  or  aft  facing 
single  occupant  cibin  seat  for  the 
existence  of  Beech  Kit  No.  303-307;  (2) 
inspecting  those  ssats  without  the  kit  for 
cracks,  and  repairing  any  cracks  found; 
and  (3)  modifying  those  seats  by 
installing  Beech  Jit  No.  303-307. 

In  addition,  some  of  the  affected 
airplanes  have  sei  ts  installed  that  are 
manufactured  by  Posington  Enterprises, 
Inc.  (Tosington).  "osington  has  issued 
SB  No.  001,  dated  July  1993,  which 
specifies  the  same  procedures  as  Beech 
SB  No.  2443,  except  it  provides 
procedures  for  aaomplishing  the 
actions  on  the  To5  ington  seats. 

After  examining;  the  circumstances 
and  reviewing  all  available  information 
related  to  the  inci  lents  described  above, 
the  FAA  has  detei  mined  that  AD  action 
bhould  be  taken  tc  prevent  separation  of 
the  seat  from  its  bise  caused  by  cracks 
around  the  weldeil-in  bushings. 

Since  an  unsafe  condition  has  been 
identified  that  is  1  kely  to  exist  or 
develop  in  other  leech  Models  B300 
and  B300C  airplai:es  of  the  same  type 
design  that  do  not  have  all  cabin  seats 
modified  through  the  incorporation  of 
Beech  Kit  No.  303-307,  the  proposed 
AD  would  require  insf>ecting  the  cabin 
seat  frames  for  cracks,  repairing  any 
cracks,  and  modif /ing  the  cabin  seat 
frames  by  instalUt  g  Beech  Kit  No.  303- 
307.  The  propose<  actions  would  be 
accomplished  in  eccordance  with  either 
Beech  SB  N.  2443  or  Tosington  SB  No. 
001,  both  dated  July  1993,  as  applicable. 

The  FAA  estimt  tes  that  79  airplanes 
in  the  U.S.  registr'  would  be  affected  by 
the  proposed  AD,  Jiat  it  would  take 
approximately  45  workhours  per 
airplane  (5  hours  ])er  seat  x  9  seats  per 
airplane)  to  accon'  plish  the  proposed 
action,  and  that  the  average  labor  rate  is 
approximately  $55'  an  hour.  Farts  will 
be  provided  by  thr  manufacturer  at  no 
cost  to  the  airplan }  operator.  Based  on 
these  figures,  the  total  cost  impact  of  the 
proposed  AD  on  L  .S.  operators  is 
estimated  to  be  $1 35,525.  These  figures 
take  into  account  ihat  none  of  the 
affected  airplanes  jperators  have 
accomplished  the  oroposed  action. 

The  regulations  proposed  herein 
would  not  have  substantial  direct  effects 
on  the  States,  on  tlie  relationship 
between  the  national  government  and 
the  States,  or  on  the  distribution  of 
power  and  respon;  ibilities  among  the 
various  levels  of  government.  Therefore, 
in  accordance  wit!  Executive  Order 
12612,  it  is  determined  that  this 
proposal  would  net  have  sufficient 


federalism  implications  to  warrant  the 
preparation  of  a  Federalism  Assessment. 

For  the  reasons  discussed  above,  I 
certify  that  this  action  (1)  is  not  a  "major 
rule"  under  Executive  Order  12291;  (2) 
is  not  a  "significant  rule"  under  DOT 
Regulatory  Policies  and  Procedures  (44 
FR  11034,  February  26,  1979);  and  (3)  if 
promulgated,  will  not  have  a  significant 
economic  impact,  positive  or  negative, 
on  a  substantial  number  of  small  entities 
under  the  criteria  of  the  Regulatory 
Flexibility  Act.  A  copy  of  the  draft 
regulatory  evaluation  prepared  for  this 
action  has  been  placed  in  the  Rules 
Docket.  A  copy  of  it  may  be  obtained  by 
contacting  the  Rules  Docket  at  the 
location  provided  under  the  caption 
ADDRESSES. 

List  of  Subjects  in  14  CFR  Part  39 

Air  transportation.  Aircraft,  Aviation 
safety,  Safety. 

The  Proposed  Amendment 

Accordingly,  pursuant  to  the 
authority  delegated  to  me  by  the 
Administrator,  the  Federal  Aviation 
Administration  proposes  to  amend  14 
CFR  part  39  of  the  Federal  Aviation 
Regulations  as  follows: 

PART  3»-AIRWORTHINESS 
DIRECTIVES 

1.  The  authority  citation  for  part  39 
continues  to  read  as  follows: 

Authority:  49  U.S.C  App.  1354(a),  1421 
and  1423;  49  U.S.C  106(g);  and  14  CFR 
11.89. 

§39.13    [Amended] 

2.  Section  39.13  is  amended  by 
adding  the  following  new  ^: 

Beech  Aircraft  Corporation:  Docket  No.  93- 
CE-42-AD. 

Applicability:  The  following  model  and 
serial  number  airplanes,  certificated  in  any 
category,  that  do  not  have  all  (9)  cabin  seats 
modified  through  the  incorporation  of  Beech 
Kit  No.  303-307: 


Model 

Serial  Numbers 

B300  

B300C 

FL-1  ttirough  FL-76. 
FM-1,FM-2,andFM-3. 

Note  1:  Beech  Service  Bulletin  (SB)  2443 
and  Tosington  Enterprises  Inc.  (Tosington) 
SB  No.  001,  both  dated  July  1994.  specify 
procedures  for  determining  whether  Beech 
Kit  No.  303-307  is  installed  on  a  cabin  seat 
frame. 

Compliance:  Required  within  the  next  150 
hours  time-in-service  after  the  effective  date 
of  this  AD,  unless  already  accomplished. 

To  prevent  separation  of  the  seat  from  its 
base  caused  by  cracks  around  the  welded-in 
bushings,  accomplish  the  following: 

(a)  Inspect  each  cabin  seat  for  cracks  in 
accordance  with  the  ACCXJMPLISH.MENT 
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INSTRUCTIONS  section  of  either  Beech  SB 
2443  or  Tosington  SB  No.  001.  both  dated 
July  1994.  as  applicabl&  If  any  crack  is 
found,  prior  to  ftirther  (light,  repair  the  crack 
in  accordance  with  the  applicable  SB 
referenced  above. 

Note  2:  Each  cabin  seat  has  a  placard  on 
the  lo%wer  seat  frame  that  specifies  whether 
the  seat  is  manufactured  by  Gordon-Piatt 
Energy  Group  (Beech  SB  No.  2443)  or 
Tosington  Enterprises  Inc.  (Tosington  SB  No. 
001). 

(b)  Modify  the  cabin  seat  frames  by 
installing  Beech  Kit  No.  303-307  in 
accordance  with  the  actions  specified  in  the 
ACCOMPUSHMENT  INSTRDCTIONS 
section  of  either  Beech  SB  2443  or  Tosington 
SB  No.  001.  both  dated  fuly  1994.  as 
applicable. 

(c)  Special  flight  permits  may  be  issued  in 
accordance  with  FAR  21.197  and  21.199  to 
operate  the  airplane  to  a  location  where  the 
requirements  of  this  AD  can  be 
accomplished. 

(d)  An  alternative  method  of  compliance  or 
adjustment  of  the  compliance  time  that 
provides  an  equivalent  level  of  safety  may  be 
approved  by  the  Manager.  Wichita  Aircraft 
Certification  Office.  FAA,  1801  Airport  Road, 
room  100.  Wichita.  Kansas  67209.  The 
request  should  be  forwarded  throu^  an 
appropriate  FAA  Maintenance  Inspector, 
who  may  add  comments  and  send  it  tu  the 
Manager.  Wichita  Aircraft  Certification 
Office. 

Note  3:  Information  concerning  the 
existence  of  approved  alternative  methods  of 
compliance  with  this  AD.  if  any.  may  be 
obtained  from  the  Wichita  Aircraft 
Certification  Office. 

(e)  Service  information  that  applies  to  this 
AD  may  be  obtained  from  the  Beech  Aircraft 
Corporation.  P.O.  Box  85.  Wichita.  Kansas 
67201-0085,  or  Tosington  Enterprises  Inc.. 
2261  Madera  Road,  Simi  Valley.  California 
93065.  This  information  may  also  be 
inspected  at  the  FAA.  Central  Region,  Office 
of  the  Assistant  Chief  Counsel,  room  1558, 
601  E.  12th  Street.  Kansas  City.  Missouri. 

Issued  in  Kansas  Gty.  Missouri,  on 
September  2. 1993. 
lobn  R.  Calomy, 

Acting  Manoffer.  Small  Airplane  Directorate. 
Aircraft  Certification  Service. 
IFR  Doc.  93-22208  Filed  9-9-93:  8:45  ami 
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14CFRPart71 

[Airspace  Docket  No.  93-AWA-1] 

Proposed  Alteration  of  Jet  Route  J-29 

agency:  Federal  Aviation 

Administration  (FAA).  DOT. 

ACTION:  Notice  of  proposed  rulemaking. 

SUMMARY:  This  proposed  rule  would 
realign  Jet  Route  J-29  from  the  Bangor, 
ME.  Very  High  Frequency 
Omnidirectional  Range/Tactical  Air 
Navigation  (VORTAC)  to  the  Halifax. 
Canada.  Very  High  Frequency 


Omnidirectional  Range/Distance 
Measuring  Equipment  (VOR/DME).  This 
action  was  requested  by  the  Canadian 
government  to  improve  operations  and 
expedite  the  How  of  air  traffic  transiting 
to  the  Halifax  area. 

DATES:  Comments  must  be  received  on 
or  before  October  29.  1993. 
ADDRESSES:  Send  comments  on  the 
proposal  in  triplicate  to:  Manager,  Air 
Traffic  Division.  ANE-500,  Docket  No. 
93-AWA-l.  Federal  Aviation 
Administration.  12  New  England 
Executive  Park.  Burlington.  MA  01803. 

The  official  docket  may  be  examined 
in  the  Rules  Docket,  Office  of  the  Chief 
Counsel,  room  916.  800  Independence 
Avenue  SW.,  Washington.  DC. 
weekdays,  except  Federal  holidays, 
between  8:30  a.m.  and  5  p.m. 

An  informal  docket  may  also  be 
examined  during  normal  business  hours 
at  the  office  of  the  Regional  Air  Traffic 
Division. 

FOR  FURTHER  MFORMATION  CONTACT: 
Patricia  P.  Crawford.  Airspace  and 
Obstruction  Evaluation  Branch  (ATP- 
240).  Airspace-Rules  and  Aeronautical 
Information  Division.  Air  Traffic  Rules 
and  Procedures  Service,  Federal 
Aviation  Administration,  800 
Independence  Avenue  SW.. 
Washington.  DC  20591;  telephone:  (202) 
267-9255. 

SUPPLEMENTARY  INFORMATION: 

Comments  Invited 

Interested  parties  are  invited  to 
participate  in  this  proposed  rulemaking 
by  submitting  such  written  data,  views, 
or  arguments  as  they  may  desire. 
Comments  that  provide  the  factual  basis 
supporting  the  views  and  suggestions 
presented  are  particularly  helpful  in 
developing  reasoned  regulatory 
decisions  on  the  proposal.  Comments 
are  specifically  invited  on  the  overall 
regulatory,  aeronautical,  economic, 
environmental,  and  energy-related 
aspects  of  the  proposal. 
Communications  should  identify  the 
airspace  docket  number  and  be 
submitted  in  triplicate  to  the  address 
listed  above.  Commenters  wishing  the 
FAA  to  acknowledge  receipt  of  their 
comments  on  this  notice  must  submit 
with  those  comments  a  self-addressed, 
stamped  postcard  on  which  the 
following  statement  is  made: 
"Comments  to  Airspace  Docket  No.  93- 
AWA-l."  The  postcard  will  be  date/ 
time  stamped  and  returned  to  the 
commenter.  All  communications 
received  on  or  before  the  specified 
closing  date  for  comments  will  be 
considered  before  taking  action  on  the 
proposed  rule.  The  proposal  contained 
in  this  notice  may  be  changed  in  light 


of  comments  received.  All  comments 
submitted  will  be  available  for 
examination  in  the  Rules  Docket  both 
before  and  after  the  closing  date  for 
comments.  A  report  summarizing  each 
substantive  public  contact  with  FAA 
personnel  concerned  with  this 
rulemaking  will  be  filed  in  the  docket. 

Availability  of  NPRM's 

Any  person  may  obtain  a  copy  of  this 
Notice  of  Proposed  Rulemaking  (NPRM) 
by  submitting  a  request  to  the  Federal 
Aviation  Administration.  OfYice  of 
Public  Affairs,  Attention:  Public  Inquiry 
Center.  APA-220.  800  Independence 
Avenue  SW.,  Washington,  DC  20591.  or 
by  calling  (202)  267-3485. 
Communications  must  identify  the 
notice  number  of  this  NPRM.  Persons 
interested  in  being  placed  on  a  mailing 
list  for  future  NTRM's  should  also 
request  a  copy  of  Advisory  Circular  No. 
11-2A,  which  describes  the  application 
procedure. 

The  Proposal 

The  FAA  is  considering  an 
amendment  to  part  71  of  the  Federal 
Aviation  Regulations  (14  CFR  part  71)  to 
realign  1-29  from  the  Bangor.  ME, 
VORTAC  (BGR).  to  the  Halifax,  Canada, 
VOR/DME  (YHZ).  Realigning  J-29 
would  improve  operations  and  expedite 
the  flow  of  air  traffic  to  the  Canadian 
airspace.  Jet  routes  are  published  in 
paragraph  2004  of  FAA  Order  7400.9A 
dated  June  17. 1993,  and  effective 
September  16, 1993,  which  is 
incorporated  by  reference  in  14  CFR 
71.1  in  effect  as  of  September  16. 1993 
(58  FR  36298;  July  6.  1993).  The  jet 
route  listed  in  this  document  would  be 
published  subsequently  in  the  Order. 

The  FAA  has  determined  that  this 
proposed  regulation  only  involves  an 
established  body  of  technical 
regulations  for  which  frequent  and 
routine  amendments  are  necessary  to 
keep  them  operationally  current.  It, 
therefore — (1)  is  not  a  "major  rule" 
under  Executive  Order  12.291;  (2)  is  not 
a  "significant  rule"  under  DOT 
Regulatory  Policies  and  Procedures  (44 
FR  11034;  February  26, 1979);  and  (3) 
does  not  warrant  preparation  of  a 
regulator)'  evaluation  as  the  anticipated 
impact  is  so  minimal.  Since  this  is  a 
routine  matter  that  will  only  affect  air 
traffic  procedures  and  air  navigation,  it 
is  certified  that  this  rule,  when 
promulgated,  will  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities  under  the 
criteria  of  the  Regulatory  Flexibility  Act. 

List  of  Subjects  in  14  CFK  Part  71 

Airspace,  Incorporation  by  reference. 
Navigation  (air). 


The  Proposed  Amendment 

In  consideration  of  the  foregoing,  the 
Federal  Aviation  Administration 
proposes  to  amend  14  CFR  part  71  in 
effect  as  of  September  16, 1993,  as 
follows: 

PART  71— [AMENDED] 

1.  The  authority  citation  for  14  CFR 
part  71  continues  to  read  as  follows: 

Authority:  49  U.S.C.  app.  1348(a).  1354(a). 
1510;  E.O.  10854,  24  FR  9565.  3  CFR.  1959- 
1963  Comp.,  p.  389:  49  U.S.C.  106(g);  14  CFR 
11.69. 

f7l.1    [Amended] 

2.  The  incorporation  by  reference  in 
14  CFR  71.1  of  the  Federal  Aviation 
Administration  Order  7400.9A, 
Airspace  Designations  and  Reporting 
Points,  dated  June  17,  1993,  and 
effective  September  16, 1993.  is 
amended  as  follows: 

Paragraph  2004— Jet  Routes. 


1-29  [Revisedl 

From  the  INT  of  the  United  States/Mexican 
Border  and  the  Corpus  Christi.  TX.  229" 
radial,  via  Corpus  Christi;  Palacios,  TX; 
Humble.  TX;  LufVin.  TX;  Elm  Grove.  LA;  El 
Dorado.  AR;  Memphis.  TN;  Pocket  City.  IN; 
INT  Pocket  City  051"  and  Rosewood.  OH, 
230"  radials:  Rosewood;  DRYER.  OH; 
Jamestown.  NY;  Syracuse.  NY;  Pittsburgh. 
NY;  Bangor.  ME;  to  Halifax.  Canada; 
excluding  the  portions  within  Mexico  and 
Canada. 


Issued  in  Washington.  DC.  on  September  2. 
1993. 

Harold  W.  Becker, 

Manager.  Airspace-Rules  and  Aeronautical 
Information  Division. 

IFR  Doc  93-22158  Filed  9-9-93;  8:45  ami 
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14  CFR  Part  382 

49  CFR  Part  27 

[Docket  491 13;  Notice  93-18] 

RIN  2105-AB60  and  AB62 

Nondiscrimination  on  the  Basis  of 
Handicap  in  Programs  and  Activities 
Receiving  or  Benefiting  From  Federal 
Financial  Assistance; 
Nondiscrimination  on  the  Basis  of 
Handicap  in  Air  Travel 

AGENCY:  Department  of  Transportation, 
Office  of  the  Secretary. 

ACTION:  Notice  of  Proposed  Rulemaking 
(NPRM). 

SUMMARY:  The  Department  is  proposing 
to  amend  its  iiiles  implementing  section 


504  of  the  Rehabilitation  Act  of  1973 
and  the  Air  Carrier  Access  Act  of  1986 
concerning  the  piovision  of  equipment 
to  facilitate  the  boarding  by  individuals 
with  disabilities  on  small  commuter 
aircraft.  The  proposed  rule  would 
address  existing  problems  that  result,  in 
some  cases,  in  individuals  being  denied 
air  transportation  by  requiring  air 
carriers  and  airpc  rts  to  work  jointly  to 
make  lifts  or  other  boarding  devices 
available.  The  pn>posed  rule  also  would 
harmonize  requirements  relating  to 
airport  facilities  ii  the  Department's 
section  504  and  /  ir  Carrier  Access  Act 
regulations. 

DATES:  Comment!  are  requested  by 
December  9, 1992.  Late-filed  comments 
will  be  considere'l  to  the  extent 
practicable. 

ADDRESSES:  Comnents  should  be  sent, 
preferably  in  tripl.icate,  to  Docket  Clerk, 
Docket  No.  49113,  Department  of 
Transportation,  4X)  7th  Street,  SW., 
room  4107,  Washington,  DC,  20590. 
Comments  will  ba  available  for 
inspection  at  this  address  from  9  a.m.  to 
5:30  p.m.,  Monday  through  Friday. 
Commenters  who  wish  the  receipt  of 
their  comments  to  be  acknowledged 
should  include  a  stamped,  self- 
addressed  postcard  with  their 
comments.  The  Docket  Clerk  will  date- 
stamp  the  postcard  and  mail  it  back  to 
the  commenter. 


FOR  FURTHER  INFO 
Robert  C.  Ashby, 
General  Counsel  f 
Enforcement,  Dep 
Transportation,  4( 
room  10424,  Was) 
(202) 366-9306 (v 
(TDD);  or  Nancy  I 
Transportation  Re 
address,  room  921 


^NATION  CONTACT: 
Deputy  Assistant 
3r  Regulation  and 
artment  of 
K)  7th  Street,  SW., 
lington.  DC,  20590. 
oice);  (202)  755-7687 
bersole.  Office  of 
gulatory  Affairs,  same 
7.  (202) 366-4864. 


SUPPLEMENTARY  INFORMATION: 

Background 

In  the  Departmtnt's  regulation 
implementing  sec  ion  504  of  the 
Rehabilitation  Ac  of  1973,  which  went 
into  effect  in  197S,  the  Department 
requires  Federally -assisted  airports  to 
play  a  role  in  boaiding  assistance  for 
individuals  with  disabilities: 

Each  operator  at  a  i  airport  receiving  any 
Federal  financial  as.<  istance  shall  assure  that 
adequate  assistance  s  provided  for  enplaning 
and  deplaning  hand  capped  persons. 
Boarding  by  level  er  try  boarding  platforms 
and  by  passenger  lounges  are  the  preferred 
methods  for  movemmt  of  handicapped 
pje'^ons  between  terninal  buildings  and 
aircraft  at  air  carrier  airports;  however,  where 
this  is  not  practicabi;.  of>erators  at  air  carrier 
airport  terminals  she  11  assure  that  there  are 
lifts,  ramps,  or  other  suitable  devices  not 
normally  used  for  freight  that  are  available 


for  enplaning  and  deplaning  handicapf>cd 
passengers.  (49  CFR  27.71(a)(2)(v)). 

This  provision  does  not  necessarily 
require  that  an  airport  acquire  its  own 
lifts  or  other  devices.  Airports  may 
comply  if  other  parties  at  the  airport 
(e.g.,  air  carriers)  have  devices  which 
can  be  used  for  this  purpose. 

Airlines'  boarding  assistance 
responsibilities  are  discussed  in  the 
Department's  Air  Carrier  Access  Act 
(ACAA)  regulations.  In  1990,  when  the 
Department  published  its  ACAA  rule 
(14  CFR  part  382),  the  Department  knew 
that  the  rule  did  not  address  completely 
the  issue  of  boarding  assistance  for 
individuals  with  disabilities — 
particularly  those  with  mobility 
impairments — on  some  small  commuter 
aircraft.  Section  382.49(a)  requires 
carriers  to  provide  boarding  assistance, 
including,  "as  needed,  the  services  lof) 
personnel  and  the  use  of  ground 
wheelchairs,  boarding  wheelchairs,  on- 
board wheelchairs  .  .  .  and  ramps  or 
mechanical  lifts."  Where  level  entry' 
boarding  platforms  are  not  available, 
"carriers  shall  use  ramps,  lifts,  or  other 
devices  (not  normally  used  for  freight) 
for  enplaning  and  deplaning 
handicapped  individuals  who  need 
them"  (§  382.39(a)(2)).  However,  the 
rule  provides  a  partial  exception  to  the 
boarding  assistance  requirement: 

In  the  event  that  the  physical  limitations  of 
an  aircraft  with  less  than  30  passenger  seats 
preclude  the  use  of  existing  models  of  lifts, 
lx>arding  chairs,  or  other  feasible  devices  to 
enplane  a  handicapped  person,  carrier 
personnel  are  not  required  to  carry  the 
handicapped  person  onto  the  aircraft  bv 
hand.  (§382. 39(a)(4)). 

This  effect  of  this  provision  is  that  if 
there  is  no  existing  model  of  lift, 
boarding  chair,  or  other  device  that  will 
work  with  a  particular  aircraft  having 
fewer  than  30  seats,  so  that  hand- 
carrying  (i.e.,  having  airline  personnel 
physically  pick  up  a  passenger  in  their 
arms  and  carry  the  passenger  on  board) 
is  the  only  means  by  which  the 
passenger  can  board  the  aircraft,  the 
carrier  is  not  required  to  provide 
boarding  assistance.  The  rationale  for 
not  requiring  hand-carrying  is  sound: 
hand-carrying  involves  ."iignificant  risks 
of  injury  to  both  carrier  personnel  and 
passengers,  and  it  is  an  undignified  way 
of  providing  assistance.  Moreover,  in 
some  models  of  aircraft,  the  stairs  that 
are  built  into  the  door  of  the  aircraft  are 
not  strong  enough  to  accommodate  two 
or  three  persons  at  a  time,  as  either 
hand-carrying  or  the  use  of  a  boarding 
chair  would  require.  The  result  of  this 
exception,  however,  is  that  carriers  may 
legally  deny  boarding  to  persons  with 
mobility  impairments  in  some 
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situations.  (For  discussion  of  this 
provision  and  its  background,  see  55  FR 
8033-8034;  March  6, 1990.) 

In  an  advance  notice  of  proposed 
rulemaking  (ANPRM)  issued  at  the  same 
time  as  the  Department's  Air  Carrier 
Access  Act  rule  (55  FR  8078;  March  6. 
1990).  the  Department  asked  for 
additional  information  and  comment  on 
the  subject  of  lift  devices  for  small 
commuter  aircraft.  In  the  ANPRM,  the 
Department  noted  that,  in  1990.  the 
development  of  lift  devices  appeared 
not  to  have  proceeded  to  the  point 
where  imposing  requirements  for  them 
through  regulation  would  have  been 
justified.  We  received  little  information 
in  response  to  this  ANPRM. 
Subsequently,  the  Department  learned 
that  a  number  of  manufacturers  had 
developed  and  were  attempting  to 
market  lift  devices  for  small  aircraft,  and 
that  some  airlines  had  tested  models  of 
these  lifts  in  a  variety  of  operational 
conditions. 

In  June  1992.  the  Department  held  a 
workshop  of  parties  interested  in  this 
issue,  including  representatives  of 
commuter  airlines,  disability  groups,  lift 
manufacturers,  and  aircraft 
manufacturers.  The  Department  heard 
presentations  from  lift  manufacturers 
concerning  their  devices  and  from  some 
air  carriers  that  had  tested  various 
devices  with  their  aircraft.  IDepartment 
staff  also  conducted  informal  surveys  of 
carriers  that  used  various  devices  to 
determine  how  well  carrier  personnel 
believed  the  devices  had  worked  with 
different  types  of  commuter  aircraft. 
From  this  information,  it  appears  to  the 
Department  that  there  are  now  available 
for  marketing  several  lift  devices  that 
can  effectively  facilitate  boarding 
assistance  for  persons  with  mobility 
impairments  on  most  small  commuter 
aircraft  in  the  19-30  seat  capacity  range. 
The  FAA  has  recently  issued  an 
advisory  circular  concerning 
recommended  specifications  for  such 
lifts.  (FAA  Advisory  Cin:ular  150/ 
5200XX— "Guide  Specification  for 
Mobility  Impaired  Passenger  Boarding 
Devices."  Interested  persons  may  obtain 
copies  from  the  "For  Further 
Information  Contact"  address  listed 
above.)  It  is  the  Department's 
understanding  that  the  lift  models  we 
have  seen  or  heard  described  either  now 
meet,  or  can  readily  be  modified  by 
their  manufacturers  to  meet,  the  FAA 
advisor>'  circular's  recommendations. 
The  Department  seeks  comment  on 
whether  this  understanding  is  accurate. 

At  the  same  time,  none  of  the 
participants  in  the  workshop  appeared 
to  suggest  that  the  existing  lift  devices 
were  designed  to  work,  or  could  work, 
with  many  of  the  smallest  aircraft  (e.g.. 


those  under  19  passenger  seats).  The 
Department  seeks  comment  on  whether 
there  are  existing  lifts  that  will  work 
well  with  certain  aircraft  in  the  18-and- 
under  seat  category.  Carriers  also  raised 
significant  concerns  about  the 
compatibility  of  the  lift  devices  with 
certain  existing  aircraft  models  in  the 
19-30  seat  class.  For  example,  while 
lifts  could  pull  up  to  the  door  of  the 
Fairchild  Metro,  there  would  be  a  foot 
or  less  clearance  between  the  lift  and 
the  propeller  assembly,  creating  a  risk  of 
costly  damage  to  the  aircraft.  Some 
carrier  participants  also  expressed 
concerns  that,  once  a  lift  got  a  passenger 
to  the  aircraft  door,  it  could  be  difficult 
in  some  models  to  transfer  the  passenger 
to  a  seat  in  the  aircraft  (e.g..  because  of 
narrow  very  limited  maneuvering  room 
in  some  aircraft  cabins).  The 
Department  seeks  updated  information 
from  manufacturers,  carriers,  and  other 
interested  parties  concerning  the  types 
of  lifts  available  and  their  suitability  for 
various  models  of  commuter  aircraft. 

One  of  the  most  important 
discussions  at  the  workshop  concerned 
the  allocation  of  responsibility  for 
obtaining  and  operating  lifts  for 
accessing  small  aircraft.  Generally, 
commuter  carriers  and  airport  operators 
each  believed  that  the  other  should  bear 
the  primary  responsibility  and  cost  for 
ensuring  accessibility  to  small 
commuter  aircraft.  For  example,  the 
Regional  Airline  Association  (RAA) 
representatives  at  the  June  1992 
workshop  asserted  that  their  efforts  to 
interest  airports  in  sharing  the  cost  of 
lift  devices  had  generated  little 
response.  Carriers  cited  what  they 
viewed  as  the  greater  financial  resources 
of  airports  (e.g..  airports  could  apply  for 
FAA  Airport  Improvement  Program 
funds  or  passenger  facility  charge 
revenues  to  help  fund  lifts);  airports 
cited  the  traditional  control  of  carriers 
over  passenger  boarding.  Both  were 
wary  of  potentially  increased  liability 
exposure  from  using  lift  devices  to 
board  passengers  with  disabilities. 
Disability  group  representatives  were 
concerned  that,  in  the  absence  of 
regulatory  direction  from  the 
Department,  there  would  be  an  impasse 
that  would  postpone  unreasonably 
passengers'  ability  to  use  small 
commuter  aircraft.  Lift  manufacturers 
were  concerned  that  lengthy  delays  in 
resolving  issues  in  this  area  could 
undermine  the  fragile,  but  developing, 
market  for  their  products. 

The  Department  views  airports  and 
carriers  as  key  parts  of  an  inextricably 
intertwined  air  transportation  system. 
No  one  can  fly  between  Point  A  and 
Point  B  without  using  at  least  one 
carrier  and  at  least  two  airports.  To 


complete  a  trip,  every  passenger  must  be 
able  to  travel  to  the  first  airport,  move 
through  the  first  airport  (including 
ticketing,  baggage  checking,  and  check- 
in,  where  necessary),  use  the  interface 
provided  by  some  combination  of  the 
airport  and  the  carrier  to  enter  the 
aircraft,  get  to  his  or  her  seat  on  the 
aircraft,  fly  to  the  second  airport,  and 
reverse  the  process  at  that  end  of  the 
trip.  What  matters,  from  the  passenger's 
point  of  view,  is  not  which  participant 
in  the  system  is  responsible  for  each 
part  of  the  process,  but  that  the  entire 
process  operates  so  that  the  passenger 
can  successfully  complete  the  trip. 

The  air  travel  system  would  never 
work  for  anyone  unless  airports  and 
carriers  worked  together  to  get 
passengers  from  their  place  of  origin  to 
their  destination.  This  is  as  true  for 
passengers  with  disabilities  as  for 
anyone  else.  From  the  Department's 
point  of  view,  airports  and  carriers  have 
the  responsibility  of  working  together  to 
ensure  that  passengers  with  disabilities 
can  use  commuter  air  service,  which  has 
become  an  increasingly  important  part 
of  the  air  transportation  system. 
Consequently,  the  Department  is 
proposing  to  amend  both  its  Air  Carrier 
Access  Act  regulations  (which  apply  to 
carriers)  and  its  section  504  regulations 
(which  apply  primarily  to  airports)  to 
establish  Uie  joint  responsibihty  of  both 
carriers  and  airports  to  ensure  tbat 
passengers  with  disabilities  have  the 
opportunity  to  use  commuter  air 
service. 

TheNPRM 

The  NPRM  would  create  identical 
requirements  in  the  ACAA  and  section 
504  rules,  directing  each  airport  and 
each  carrier  serving  that  airport  to 
establish  a  written  agreement  that 
would  provide  for  ensuring  that  lifts, 
ramps,  or  other  suitable  devices  would 
be  provided  and  used  to  ensure  that 
passengers  could  enter  and  leave  small 
commuter  aircraft.  Uncer  the  existing 
regulation,  the  Department  has 
interpreted  "suitable  devices"  to 
include  boarding  chairs.  The 
Department  seeks  comment  on  whether 
we  should  redefine  the  term  "suitable 
devices"  to  limit  the  use  of  boarding 
chairs  to  situations  where  a  lift  is 
inoperable  or  other  emergencies.  We 
note  that,  as  the  Department  uses  the 
terms,  the  use  of  boarding  chairs  is 
distinguishable  from  "hand-carrying," 
which  involves  the  direct  picking  up  of 
the  passenger's  body  in  the  arms  of 
carrier  personnel. 

The  written  agreement  between 
carriers  and  airports,  which  would  not 
have  to  be  submitted  to  DOT  but  which 
would  be  kept  on  file  for  DOT 
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inspection,  would  have  to  be  completed 
wiliiia  nine  months  of  the  efiective  date 
of  the  rule.  The  Department  seeks 
comment  on  whether  a  longer  (e.g.,  12 
months)  or  shorter  (e.g.,  3  or  6  months) 
deadline  is  appropriate  for  this  part  of 
the  impiementatioa  of  the  rule. 

The  agreement  would  call  for  full 
implementation  of  accessibility  to  small 
commuter  aircraft  at  the  airport  no  later 
than  three  years  firom  the  effective  date 
of  the  rule.  The  proposed  phase-in 
period  is  intended  to  permit  an  orderly 
acquisition  process  for  equipment  and 
to  avoid  increasing  costs  throu^  a  too- 
abrupt  startup  requirement.  The 
Deparl:nent  seeks  comment  on  whether 
this  phase-in  for  implementation  should 
be  longer  or  shorter.  The  Department 
also  seeks  comment  on  what 
mechanism,  if  any,  the  rule  should 
provide  for  adding  or  deleting  carriers 
which  begin  or  terminate  service  to  a 
particular  airport. 

The  Department  seeks  comment  on 
whether  the  rule  should  allow  carriers 
to  seek  a  waiver  from  the  requirement 
to  use  a  lift  or  other  device  with  a 
particular  type  of  aircraft  on  the  basis 
that  use  erf  the  device  would  present  an 
unacceptable  risk  of  significant  damage 
to  the  aircrait  For  purposes  of 
generating  comments  on  this  issue,  we 
have  included  such  a  provision  in  the 
proposed  regulatory  text,  though  the 
Department  has  not  decided  whether  it 
favors  the  concept  The  Department 
seeks  coBiment  not  only  alraut  whether 
there  should  be  such  a  provision,  but 
also  how  such  a  (Revision  would  best  be 
framed  to  accommodate  the  legitiniate 
concerns  of  both  carriers  and 
passengars. 

The  Department  recognizes  the 
concerns  that  have  been  expressed 
about  the  difficulty  that  may  occur  in 
some  aircraft  (e.g..  the  BAE  Jetstream 
models)  in  getting  a  passenger  with  a 
disabihty  to  a  non-exit  row  seat  after  the 
individual  has  entered  the  aircraft  door. 
The  Department  does  seek  information 
from  commenters  on  which  aircraft 
models  presmt  this  problem,  and  any 
suggestions  for  solving  it.  The 
Department  also  seeks  comment  on 
whether  a  waiver  provision  should  be 
provided  for  situations  of  this  kind. 
Such  a  waiver  could  permit  an 
individual  to  be  denied  boarding  in 
such  an  aircraft  be  based  on  functional 
criteria  (e.g..  inabihty  to  use  an  on-board 
wheelchair,  to  occupy  a  non-exit  seat  if 
exit  seating  is  precluded  by  FAA  rules, 
or  to  be  moved  physically  through 
narrow  aisles). 

The  main  focus  of  the  boarding 
assistance  requirement  in  the  NPRM  is 
small  commuter  aircraft  (i.e.,  those  in 
the  19-30  seat  range).  As  drafted,  the 
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It  is  the  Depart! )eBt's  understanding 
that  level-enfry  bearding  (whether 
through  existing  ruidels  of  lifts, 
boarding  platforms,  etc.)  is  often 
available  for  thest  larger  aircraft,  but  we 
seek  comment  on  whether  the  contrary 
is  frequently  the  case.  In  addition,  we 
seek  comment  on  whether  it  is  feasible 
to  use  the  lifts  d€>  eloped  for  19-30  seat 
aircraft  for  these  1  irger  aircraft,  what 
additional  costs  a  ay  be  involved,  and 
whether  there  are  any  feasible 
ahematives  to  api  lying  this 
requirement  to  dMi  31-seat  and  above 
category  of  aircraf". 

As  noted  above,  the  NPRM  does  not 
propose  to  require  hand-carrying. 
However,  the  Department  seeks 
comment  on  whether  there  should  be  an 
exception  for  eme"genry  circumstances 
(e.g.,  a  lift  malfun<:tion  at  the  time  the 
passenger  needs  t<i  board),  in  which 
case  hand-carryin ;  could  be  required  if 
the  passenger  reqi  ested  it  and  it  was 
physically  possible  for  carrier  personnel 
on  the  scene  to  prjvide  the  service.  The 
Department  also  a>ks  whether,  in  the 
interim  before  lift;:  are  made  available  at 
a  particular  location,  it  is  feasible  or 
desirable  to  require  the  use  of  boarding 
chairs  or  hand-carding. 

The  Department  also  seeks  comment 
on  whether  the  ru  e  should  require 
training  for  persor  s  who  operate 
boarding  lifts.  If  sc,  what  should  the 
content  and  duration  of  the  training  be? 
What  would  be  thti;  cost  of  this  training, 
if  the  Department  required  it? 

The  Department'  is  also  concerned 
about  effects  of  the  proposal  in  small 
airports.  The  prop)sal  would  apply  only 
to  "commercial  setvice  airports."  those 
with  more  than  2.500  enplanements  per 
year.  However,  it  Appears  that  the  cost 
per  boarding  of  installing  and 
maintaining  lift  equipment  at  small 
commercial  airports  could  be  very  high. 
Should  there  be  a  Waiver  provision  that 
would  excuse  carreers  and  operators  at 
small  commercial  :i«r\ice  airports  from 
obtaining  Hft  equipment  if  the  cost  per 
boarding  exceeded  a  certain  amount?  If 
so.  how  would  the  projection  of  likely 
numbers  of  boardings  (crucial  to  making 
this  cost  determinalf'on)  be  done?  What 


should  the  cost  per  boarding  threshold 
be?  What  should  the  Department  regard 
as  a  "small"  commercial  service  airport 
for  this  purpose?  Alternatively,  would 
stretchmg  out  the  implementation 
schedule  for  these  smaller  airports  (e.g.. 
to  five  years,  if  the  basic  proposed 
implementation  schedule  of  three  years 
were  used  elsewhere)  be  feasible?  At  an 
airport  where  such  a  waiver  were 
granted,  should  use  of  a  boarding  chair 
or  hand-carrying  be  required? 

Another  area  of  concern  that  has  been 
expressed  about  using  hfts  to  board 
passengers  on  small  commuter  aircraft 
is  the  possible  disruption  of  schedules. 
That  is,  it  takes  a  certain  amount  of  time 
to  deploy  a  hft.  cycle  the  lift  to  board 
a  passenger,  and  remove  the  lift.  This 
time  is  increased  if  more  than  one 
passenger  is  using  the  lift  for  a 
particular  flight.  With  some  hft  models 
(i.e..  those  without  integrated  stairs)  it 
would  not  be  possible  to  board  other 
passengers  at  the  same  time  the  lift  is 
being  used,  unless  the  aircraft  has  two 
entrances  that  can  be  used 
simultaneously.  Given  the  hub-and- 
spoke  syst^n  into  which  commuter 
flights  feed,  and  the  sometimes  close 
schedule  tolerances  involved,  the  time 
taken  to  use  the  lift  to  board  passengers 
could  delay  flights,  possibly  leading  to 
other  passengers  missing  connections  at 
hubs  in  some  situationa.  The 
Department  seeks  information  on  how 
serious  a  problem  this  would  be.  How 
much  lolerancje  is  there  in  schedules? 
How  much  time  would  use  of  a  lift 
involve?  How  frequently  are  situations 
likely  to  occur  in  which  there  would  be 
multiple  lift  boardings,  especially  at 
small  airports?  Are  the  probabilities  of 
delay  significantly  greater  than  the 
probabilities  of  delay  from  routine 
causes  such  as  weather  and  mechanical 
problems?  If  delays  would  occur,  what. 
if  anything,  couid  be  done  to  mitigate 
the  problem? 

Airport  Facility  Retpiiremmts  and 
Application  of  .Section  504  to  EAS 
Carriers 

The  Department's  section  504  and 
ACAA  regulations'  sections  concemirtg 
airport  facilities  differ  in  a  number  of 
details.  This  NPRM  would  also  make 
changes  to  harmonize  the  two  sets  of 
requireiTients.  The  Department 
published  a  notice  of  proposed 
rulemaking  for  section  504  and  an 
advance  notice  of  proposed  ruiemaking 
under  the  ACAA  that  would  have 
harmonized  the  two  provisions  in  1990. 
at  the  saoie  time  as  it  published  its 
ACAA  final  rule.  The  Department 
received  very  few  comments  in  response 
to  those  notices,  and  many  of  the 
specific  points  raised  by  the 


47684  Federal  Register  /  Vol.  58.  No.  174  /  Friday.  September  10.  1993  /  Proposed  Rules 


commenters  have  been  overtaken  by  the 
enactment  of  the  Americans  with 
Disabilities  Act  (ADA).  The  Department 
will  take  these  existing  comments  into 
consideration,  along  with  the  comments 
received  in  response  to  this  NPRM.  as 
we  work  toward  a  final  rule  on  this 
subject. 

Both  the  section  504  and  ACAA 
proposals  would  add  a  requirement  for 
a  "program  accessible"  path  from  the 
beginning  of  a  passenger's  encounter 
with  the  airport  facility  to  the  aircraft 
door.  Obviously,  the  means  of  boarding 
an  aircraft,  whether  a  level-entry 
boarding  platform  or  a  mechanical  lift, 
is  a  part  of  this  path.  So  are  parking  lots, 
ground  transportation  facilities,  and 
terminal  entrances.  One  area  of 
particular  concern  is  the  way  of  moving 
between  the  gate  and  the  means  of 
boarding  the  aircraft.  Often,  the  gate 
area  is  on  an  upper  level  of  the  terminal, 
and  passengers  have  to  descend  to  the 
ground  level  and  cross  the  tarmac  to  get 
to  a  commuter  aircraft  that  is  parked 
some  distance  from  the  terminal 
building.  In  other  cases,  a  ramp  or  level 
entry  boarding  platform  may  have  stairs 
or  other  barriers  involved  with  its  use. 
If  there  is  no  program  accessible  means 
of  making  this  part  of  the  journey,  then 
a  significant  barrier  to  the  use  of  the 
system  by  a  passenger  with  a  mobility 
impairment  exists. 

The  concept  of  program  accessibility 
used  here  is  the  same  one  explained  by 
the  Department  of  Justice  in  its  ADA 
rules.  The  basic  idea  is  that  a  key  aspect 
of  airports'  and  carriers'  program — 
getting  someone  through  the  airport  and 
onto  an  aircraft — must  be  accessible  to 
individuals  with  disabilities,  including 
those  using  wheelchairs.  There  is  not  a 
hard  and  fast  requirement  that  facilities 
be  modified  for  accessibility  (e.g..  that 
an  elevator  be  installed  everywhere 
there  is  a  stairway).  Means  other  than 
structural  modifications  of  facilities  may 
be  used  (e.g..  assistance  of  airport 
personnel).  The  bottom  line 
performance  requirement  is  that  a 
passenger  be  able  to  complete  the 
journey  to  the  aircraft.  The  Department 
seeks  comment  on  whether  a  phase-in 
period  for  meeting  this  requirement 
should  be  stated  in  the  rule  and.  if  so, 
what  it  should  be. 

The  Department  is  aware  that 
ensuring  a  program  accessible  path  can 
involve  costs  to  airports,  which  may  be 
significant  in  some  cases.  The 
Department  does  not  have  the  data  from 
which  it  can  quantify  these  potential 
costs  at  this  time,  in  part  because  we  do 
not  know  how  many  cases  there  are 
where  structural  modifications  would 
be  necessary.  We  request  information  on 


this  matter,  particularly  for  small 
airports. 

The  Department  does  not  believe  that 
any  airport-related  changes  to  its  ADA 
regulation  are  needed  at  this  time.  Air 
carriers'  terminal  facilities  appear  not  to 
be  subject  to  direct  ADA  coverage. 
Under  the  Department  of  Justice  (DOJ) 
rules  implementing  Title  III  of  the  ADA. 
airport  terminals  are  not  viewed  as  a 
place  of  public  accommodation.  The 
reason  is  that  places  of  public 
accommodation  include  only  those 
terminals  used  for  the  provision  of 
"designated"  or  "specified"  public 
transportation,  and  transportation  by 
aircraft  does  not  constitute  "designated" 
or  "specified"  public  transportation. 
Congress  excluded  transportation  by 
aircraft  from  these  ADA  provisions 
because  Congress  had  already  subjected 
carriers  to  the  ACAA.  and  it  did  not 
want  to  impose  duplicative 
requirements. 

The  language  and  legislative  history 
of  the  ADA.  however,  reveal  no 
Congressional  intent  that  carriers' 
facilities  be  subject  to  any  different 
substantive  requirements  from  those 
affecting  places  of  public 
accommodation.  It  is  clear  that  carriers 
have  an  ACAA  obligation  with  respect 
to  airport  facilities.  In  defining  the 
standard  by  which  carriers'  compliance 
with  this  obligation  is  judged,  the 
Department  believes  it  makes  sense  to 
refer  to  the  ADA  standard  for  public 
accommodations.  Consequently,  the 
proposed  rule  provides  that  carriers, 
with  respect  to  terminal  facilities  and 
services,  would  be  deemed  to  comply 
with  their  ACAA  obligations  if  they 
meet  the  requirements  spelled  out  for 
places  of  public  accommodation  in 
Department  of  Justice  ADA  rules. 

Under  Department  of  Justice 
regulations  implementing  Title  11  of  the 
ADA  (28  CFR  part  35).  "title  II  applies 
to  everything  anything  a  public  entity 
does  *   *   'All  governmental  activities 
of  public  entities  are  covered."  (56  FR 
35696;  July  26. 1991).  Public  airport 
authorities  are  public  entities  for 
purposes  of  Title  II;  consequently,  their 
activities  and  facilities  appear  subject  to 
the  requirements  of  DOJ  Title  II  rules.  It 
has  long  been  clear  that  airport 
authorities  that  receive  DOT  financial 
assistance  are  subject  to  section  504  of 
the  Rehabilitation  Act  of  1973.  as 
amended.  In  amending  the  Department's 
section  504  rule  provision  concerning 
DOT-assisted  airports,  it  makes  sense  to 
refer  to  ADA  standards.  (Congress,  in 
enacting  the  ADA.  made  clear  that  it 
intended  for  consistent  substantive 
standards  to  apply  under  both  statutes.) 
Therefore,  under  the  NPRM,  the  basic 
standard  for  judging  whether  a  public 


airport  authority  complies  with  section 
504  is  cbmpliance  with  the  DOJ  rules  for 
Title  II  of  the  ADA. 

Obviously,  there  are  some  portions  of 
airports  at  which  air|>ort  operators' 
section  504  obligations  and  the  ACAA 
obligations  of  carriers  overlap.  The 
Department  believes  that  most  of  these 
overlaps  can  be  treated  in  the  same 
manner  as  the  relationships  between 
public  entity  landlords  and  private 
entity  tenants  discussed  in  the 
Department  of  Justice  ADA  regulations. 

The  existing  DOJ  and  DOT  ADA 
regulations  say  little  specifically  about 
airports.  For  this  reason,  the  Department 
is  proposing  to  retain,  with  some 
modifications,  the  airport-specific 
requirements  of  the  current  ACAA  and 
504  rules.  The  Department  seeks 
comment,  given  the  proposed  reference 
to  ADA  standards,  on  whether  any  of 
the  specific  airport  facility  requirements 
(including  phase-in  periods  for  various 
requirements)  in  the  NPRM  are 
unnecessary  or  would  conflict  with 
standards  derived  from  the  ADA.  The 
Department  also  seeks  comment  on 
whether,  on  the  other  hand,  it  would 
make  more  sense  to  set  forth  in  these 
rules  specific  ACAA/504  standards 
applicable  to  carriers  and  airports, 
without  reference  to  ADA  standards.  If 
the  Department  did  so.  would  the 
current  standards  be  sufficient,  or 
should  there  be  additions? 

The  NPRM  would  repeat  the  existing 
language  of  the  ACAA  regulation 
concerning  TDDs.  saying  that  at  least 
one  TDD  shall  be  placed  in  each 
terminal.  The  Department  has 
interpreted  "terminal"  in  this  context  to 
mean,  not  the  entire  airport,  but  a 
distinguishable  segment  of  an  airport. 
For  example,  if.  as  at  many  major 
airports,  there  are  several  different 
satellite  terminals,  or  different  terminal 
buildings,  or  different  concourses  that 
have  their  own  security  checkpoints, 
each  of  those  areas  is  considered  a 
"terminal"  that  would  have  a  TDD.  The 
same  is  true  for  common  terminal  areas, 
such  as  ticketing  or  baggage  retrieval 
areas.  The  Department  seeks  comment 
on  whether  this  existing  understanding 
of  this  provision  should  be  made  a  part 
of  the  regulatory  text  (or.  indeed, 
whether  any  different  provision  should 
be  included  in  the  regulatory  text). 
Particularly  with  respect  to  carriers 
covered  under  the  ACAA,  the 
Department  seeks  comment  on  whether 
a  specific  ACAA  standard  is  preferable 
to  reliance  on  ADA-derived  standards 
on  this  subject. 

Previous  DOT  rulemakings  have 
asked  for  comments  concerning  intra- 
terminal  transportation.  Larger  airport 
terminals  often  have  facilities  or 


Federal  Register  /  Vol.  58.  No.  174  /  Friday.  September  10,  1993  /  Proposed  Rules  47685 


services  («.g..  electric  carts,  moving 
sidewalks)  to  aid  passengers  in  travehng 
the  seeming^  endless  distances 
between  the  entrance  and  their  gale,  or 
between  concourses.  The  Department's 
informabon  is  that  some  of  these 
focilities  (e.g..  moving  sidewalks) 
generally  tend  to  be  accessible.  Electric 
carts  are  general^ly  not  accessible  to 
individuals  who  use  wheelchairs. 
However,  the  Department's 
understanding  is  that  carts  which  can 
accommodate  a  wheelchair  user  in  his 
or  her  own  wheelchair  (ie.,  not 
requiring  a  transfer)  are  not  readily 
available  at  this  time.  For  these  reasons, 
the  Department  is  not  proposing  any 
specific  provisions  concerning  intra- 
terminal  transportation  in  this  NPRM. 

The  provisions  of  the  NPRM 
concerning  information  media  in 
airports  useful  to  persons  with  hearing 
or  vision  impairments  are  substantively 
unchanged  from  the  existing  ACAA  and 
504  requirements.  The  Department 
notes  that  requirements  for  providing 
information  in  a  way  that  persons  with 
hearing  impairments  can  use  do  not 
necessarily  require  elaborate,  expensive 
electronic  systems.  In  at  least  some 
airport  situations,  it  is  possible  that 
relatively  simple,  inexpensive  solutions 
may  work. 

In  both  the  ACAA  and  section  504 
rules,  terminology  would  be  updated 
(e.g.,  changing  "handicapped  person"  to 
"individual  with  disabihties"). 
consistent  with  practice  under  the  ADA. 
The  proposed  section  504  amendment 
would  also  make  two  administrative 
additions,  requiring  the  submittal  of 
transition  plans  by  any  airports  which 
had  not  already  done  so  and  spedftcally 
applying  nondiscrimination  on  the  basis 
of  disability  requirements  to  subsidized 
Essential  Air  Service  (EAS)  carriers. 
Unlike  most  carriers,  who  do  not  receive 
Federal  assistance,  these  carriers  have 
been  covered  under  the  existing  section 
504  rule,  but  they  have  not  been 
mentioned  sp>eciCcally,  since  part  27 
was  promulgated  before  the  Essential 
Air  Service  program  came  under  DOT 
jurisdiction  in  January  1985.  This 
administrative  addition  does  not  create 
any  new  obligations  for  subsidized  EAS 
carriers. 

Proposed  Amendment  of 
ConununicaUe  Diseases  Section 

Section  382.51  of  the  ACAA  rule 
provides  that  a  carrier  may  not  refuse 
transportation  to  a  passenger,  require 
the  person  to  provide  a  medical 
certificate,  or  impose  other  conditions 
or  restrictions  on  passengers,  on  the 
basis  that  the  passenger  has  a 
communicable  disease,  except 


with  respect  to  ao  indi  I'idual  who  has  a 
coraoMuucabl«  disease  or  Infection  which  has 
t)e€n  determtaed  by  th«i  U.S.  Surgeon 
General,  the  Centers  foi  Disease  Control,  or 
other  Federal  public  b«talth  authority 
knowledgeable  about  tijie  disease  or  infection, 
to  be  transmissible  to  other  persons  in  the 
norntai  course  of  flight  I 

This  provision  was  originally 
designed  in  respons^  to  a  number  of 
incidents  in  the  198(s  in  which  persons 
with  AIDS  had  been  denied 
transportation  or  otherwise 
discriminated  againft  by  air  carriers, 
apparently  because  ( f  fear  of.  or 
misinformation  aboLt,  HTV  infection 
and  bow  it  is  tran&m  tted.  (The  level  of 
public  awareness  about  HTV 
transmission  is  doubtless  better  now 
than  in  the  raid-19eCs,  though  one  well- 
publicized  instance  of  mistreatment  of 
passengers  by  per&or  nei  of  an  air 
carrier,  following  the  April  1993  Gay 
Rights  march  in  Washington.  DC,  is 
troubling.) 

It  has  been  apparent  to  the 
Department  for  some  time  that  this 
provision  of  the  rule  leeds  clarification. 
Given  the  absence  of  definitive  guidance 
from  the  Surgeon  General,  the  Centers 
for  Disease  Control,  c  r  the  Public  Health 
Service,  (which  the  C  epartment  has 
unsuccessfully  sought),  the  closest 
approach  to  medical  guidance  the 
Department  has  been  able  to  find  is  a 
Food  and  Drug  Admi  >istration  (FDA) 
regulation  listing  several  diseases  (e.g.. 
infectious  tuberculos  s,  several  viral 
hemmoragic  fevers)  a  ^propriate  for 
travel  restrictions.  The  Department 
issued  guidance  base<  i  or,  this  FDA  list, 
stating  that  since  otht  r  diseases  have 
not  b^n  named  by  Fiderai  public 
health  authorities,  carriers  may  not  deny 
or  restria  tran&portat  on  of  persons  with 
other  diseases. 

Carrier  medical  perxuinel  have 
expressed  the  concen  that  this 
guidance  is  too  restrictive,  leading  to 
potential  conflicts  between  the  rule  and 
their  normal,  prudent  medical 
judgment.  They  have  :ited  persons  in 
the  infectious  stages  of  chicken  pox  or 
measles  as  persons  who  it  may  be 
appropriate  to  restrict  to  protect  the 
health  of  other  passengers.  In  response 
to  their  concern,  the  /ir  Transport 
Association  (a  lobbyirg  group  for  large 
air  carriers)  requested  that  the 
Department  withdraw  the  guidance  in 
question.  In  addition,  t  has  been 
pointed  out  that,  read  literally,  the 
current  regulatory  provision  could  be 
construed  allow  carriers  to  exclude 
persons  with  illnesses  that  are  clearly 
communicable  by  airfoime  transmission 
or  casual  contact  but  v  hich  are  not 
serious  for  most  persons,  such  as  the 
common  cold  (the  Department  would 


not  construe  the  rule  in  this  fashion, 
however). 

The  Department  believes  that  three 
principles  should  drive  the  policy 
concerning  communicable  diseases: 

(1)  It  is  reasonable  for  carriers  to 
impose  restrictions  on  transportation 
only  of  persons  with  diseases  that  are 
readily  communicable,  in  the  normal 
course  of  flights,  by  airborne 
transmission  or  casual  contact.  (For 
example,  restrictions  could  not  be 
imposed  on  persons  because  they  wvre 
infected  with  HIV.) 

(2)  It  is  reasonable  for  carriers  to 
impose  restrictions  on  transportation 
only  of  persons  with  diseases  that  have 
serious  consequences  for  the  health  of 
persons  who  catch  the  disease.  (For 
example,  restrictions  could  not  be 
imposed  on  persons  because  they  have 
a  caramon  cold.) 

(3)  Carriers  should  impose  restrictions 
on  persons  for  reasons  relating  to 
communicable  diseases  only  with  the 
advioe  and  conciurence  of  a  physician. 
(That  is,  airline  personnel  such  as 
pilots,  flight  attendants,  or  gate  agents 
could  not  make  unilateral  decisions  to 
impose  restrictions  on  passengers.) 

The  Department  believes  that 
application  of  these  three  prinaples 
would  achieve  the  Department's  goals 
concerning  norMliscrimination  on  the 
basis  of  disability  arnl  would  allow 
airline  medical  personnel  reasonable 
discretion  to  exercise  their  professional 
judgment.  While  the  Department  has 
issued  additional  guidance  to  this  effect. 
readers  of  part  382  probably  couid  not 
clearly  infer  these  principles  from  the 
current  regulatory  text.  For  this  reason, 
the  Department  believes  there  is  merit 
in  clarifying  the  regulatory  text  by 
rewriting  the  current  §  382.51  (b)  to 
reflect  these  three  principles.  The 
proposed  amendment  to  this  section  has 
this  objective. 

The  NPRM  proposes  two  methods 
carriers  could  use  to  implement  these 
principles.  First,  when  faced  with 
someone  who  may  have  a  contagious 
disease  that  may  make  travel 
inadvisable,  the  carrier  can  obtain  a 
specific  recommendation  from  a 
physician.  Second,  the  carrier,  together 
with  its  medical  staff  or  consultants,  can 
devise  a  Ust  of  diseases  that  can  affect 
trax'cl,  consistent  with  the  three 
principles.  The  hst  would  include 
information  on  the  stages  of  various 
disea.ses  during  which  travel  would  be 
counterindicated.  The  list  would  be 
made  part  of  the  carrier's  regular 
information  base  for  employees  (e.g.. 
manuals,  computer  reservation  system 
instructions).  To  promote  consistency, 
we  believe  that  carriers  (e.g..  through 
their  trade  organizations)  should 
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coordinate  a  single,  unified  list,  so  the 
same  diseases  have  the  same 
consequences  on  all  airlines.  The 
Department  would  informally  work 
with  carriers  on  such  a  list;  we  seek 
comment  on  whether  a  regulatory 
mandate  for  uniformity  is  needed. 

In  cases  where  there  is  no  dispute 
between  the  carrier  and  a  passenger  over 
the  fact  that  a  passenger  has  a  disease 
on  the  list  at  a  point  in  time  when  it  is 
contagious,  the  passenger  could  be 
denied  transportation  until  a  later  time 
without  the  carrier  having  to  obtain  a 
recommendation  from  a  physician  in 
the  particular  case.  However,  if  the 
passenger  denies  that  he  or  she  has  a 
disease  on  the  list,  or  acknowledges 
having  the  disease  but  insists  that  it  is 
not  at  the  stage  which  the  list  describes 
as  infectious,  then  the  carrier  employee 
would  have  to  consult  a  physician.  The 
Department  seeks  comment  on  the 
entire  proposal  to  revamp  the  infectious 
diseases  provision  portion  of  the  rule. 

In  addition,  the  proposed  amendment 
would  state  that  airlines  must  impose 
the  least  restrictive  alternative  in 
communicable  disea.se  situations  (e.g., 
should  not  deny  transportation  when 
requiring  a  medical  certificate  is 
sufficient):  must  allow  a  passenger  to 
travel  at  his  or  her  original  fare  if  travel 
is  postponed  as  the  result  of  having  a 
communicable  disease;  and  must 
provide,  on  request,  a  written 
explanation  of  any  restrictions  that  are 
imposed  for  reasons  relating  to 
communicable  diseases.  The 
Department  seeks  comment  on  this 
proposal  and  on  communicable  disease 
issues  generally. 

Petitions  for  Rulemaking 

The  Department  has  received  three 
petitions  for  rulemaking  from  interested 
individuals  which  we  believe  have 
sufficient  merit  to  warrant  a  request  for 
pub.ic  response.  The  Department  has 
not  determined  whether  or  not  to 
propose  the  amendments  to  its  ACAA 
regulation  requested  by  the  petitioners, 
but  we  seek  comment  on  whether  the 
Department  should  propose  these 
changes. 

1.  Requirement  for  Medical  Oxygen 

Under  the  current  ACAA  regulation, 
providing  oxygen  for  passengers  who 
need  it  during  a  flight  is  optional  with 
carriers.  They  have  discretion  to  provide 
it  or  not.  For  example.  §  382.33(b)(1) 
allows  carriers  to  insist  on  an  advance 
request  for  medical  oxygen,  "if  this 
service  is  available  on  the  flight." 

Ms.  Melinda  Lebens,  a  consumer  who 
uses  oxygen,  has  petitioned  the 
Department  to  require  carriers  to 
provide  medical  oxygen  to  passengers 


who  need  it.  Her  petition  relates  that 
she  has  had  difficulty  traveling  in  some 
instances  because  the  carrier  for  a 
particular  leg  of  a  trip  has  declined  to 
provide  oxygen.  She  views  such  a 
refusal  as  contrary  to  the 
nondiscrimination  mandate  of  the 
AC\A,  since  it  acts  as  a  barrier  that 
prevents  her  from  traveling  by  air  on 
account  of  her  disability.  Ms.  Lebens' 
request,  as  the  Dep>artment  understands 
it,  would  not  affect  the  ability  of  carriers 
to  require  advance  notice  or  to  charge  a 
user  fee  for  the  provision  of  oxygen. 
Another  consumer,  Ms.  Glaoyse  B. 
Russell,  also  has  made  a  request  for 
rulemaking  concerning  oxygen.  She  is 
concerned  that  there  are  no 
requirements  for  oxygen  to  be  made 
available  at  airports.  This  problem 
concerns  the  airport  where  the 
passenger  first  arrives,  hubs  where  the 
passenger  changes  flights,  and  the 
airport  where  the  passenger  finally 
arrives.  Just  as  a  wheelchair  user  needs 
mobility  devices  at  all  these  points.  Ms. 
Russell  says,  an  oxygen  user  needs 
oxygen  provided  in  order  to  have  access 
to  airport  facilities.  The  Department 
seeks  comment  on  whether  we  should 
propose  a  requirement  for  making 
oxygen  available  to  passengers  who 
need  it  at  airports  and,  if  so,  which 

Earty  or  combination  of  parties  should 
B  responsible  for  providing  it. 
The  Department  nas  received  other 
correspondence,  over  a  period  of  time, 
from  consumers  concerned  about  the 
availability  of  oxygen  on  flights.  Some 
of  these  letters  have  suggested  allowing 
passengers  to  bring  their  own  oxygen  on 
board.  Current  FAA  safety  regulations 
do  not  allow  individuals  to  bring  their 
personal  oxygen  supplies  aboard  an 
aircraft,  since  oxygen  in  a  container  is 
a  hazardous  material.  Because  these 
letters  pertain  to  an  FAA  safety 
regulation,  they  are  beyond  the  scope  of 
this  rulemaking.  Other  letters  have 
requested  that  carriers  not  charge  for 
providing  oxygen  to  passengers,  saying 
that  it  should  be  regarded  as  an 
accommodation  (analogous  to  providing 
boarding  assistance  or  on-board 
wheelchairs  to  individuals  with 
mobility  impairments)  for  which 
carriers  should  not  be  permitted  to 
impose  special  charges.  The  Department 
seeks  comment  on  this  suggestion,  on 
the  prices  that  are  charged  for  oxygen, 
and  on  whether  there  is  any  appropriate 
role  for  the  Department,  under  the 
ACAA.  concerning  the  pricing  of  in- 
flight oxygen. 

2.  Handling  of  Collapsible  Electric 
Wheelchairs 

The  Department  received  a  petition 
from  Mr.  Ralph  Black,  an  attorney 


representing  a  consumer  who  uses  a 
collapsible  electric  wheelchair,  powered 
by  a  non-spillable  battery.  The 
consumer  has  encountered  difficulty 
with  airlines  that,  in  her  view,  treat  the 
wheelchair  as  it  were  a  non-collapsible 
wheelchair  powered  by  a  spi liable 
battery.  The  petition  sets  forth  a 
rationale  for  changing  the  ACAA  rule 
and  suggested  revisions  to  the  rule's 
language.  For  the  information  of 
commenters,  we  are  printing  the  key 
portions  of  the  petition  below: 

Petitioner's  Explanation  of  Proposed 
Changes 

1.  Section  382.41(g)  would  be  amended  to 
provide  that,  in  the  case  of  a  battery-powered 
wheelchair  which  is  designed  to  fold  or 
collapse,  the  passenger  may  request  that  the 
wheelchair  he  folded  and  stored  separately 
from  the  lotteries. 

2.  Section  382.41(g)  would  be  further 
amended  to  specify  that,  where  a  wheelchair 
is  fxjwered  by  non-spillable  batteries  which 
are  housed  in  a  suitable  rigid  container,  the 
carrier  shall  transport  the  batteries  without 
removing  them  from  that  case  for  hazardous 
materials  packaging,  unless  there  is  obvious 
evidence  that  the  batteries  are  damaged,  or 
unless  the  passenger  requests  that  the 
batteries  be  packaged  as  hazardous  materials. 

3.  The  amendments  would  also  specify  that 
the  carrier  must  accept  a  passenger's 
declaration  that  batteries  are  non-spillable  or, 
alternatively,  establish  and  maintain  a  list  of 
all  non-spillable  batteries  which  meet  the 
requirements  of  49  CFR  173.159(d). 

The  reason  for  these  requested  changes  is 
that  §  173.159(d)  provides  that  non-spillable 
batteries  are  exempt  bvtm  hazardous 
materials  packaging,  but  some  airlines 
interpret  this  to  mean  that  they  have  the  right 
to  go  ahead  and  package  such  batteries  as 
hazardous  materials  if  they  wish.  Section 
175.10(a)(19)  does  provide  that  non-spillable 
batteries  should  not  be  detached  6t>m  the 
wheelchair,  but  this  does  not  take  into 
account  that  newer  lightweight  collapsible 
power  wheelchairs  are  not  designed  to  be  left 
upright  in  the  cargo  hold.  These  chairs  can 
be  damaged  (and  frequently  are)  if  they  are 
transjxjrted  in  this  fashion.  The  tiasic 
problem  is  that  some  airlines  read  these  two 

E revisions  together  and  conclude  that 
atteries  should  always  be  left  attached  to 
power  wheelchairs  and,  .f  the  passenger  does 
request  that  the  chair  be  collapsed  and  the 
batteries  removed,  then  the  carrier  sometimes 
insists  that  the  batteries  must  he  packed. 

This  is  appropriate  when  the  passenger  is 
using  wet  cell  batteries,  but  it  is  unnecessary 
and  inappropriate  when  non-spillable 
lotteries  are  involved.  Such  batteries  pose  no 
safety  hazard  and  requiring  them  to  be 
packaged  is  inconvenient  because  it  is 
usually  necessary  to  remove  the  batteries 
from  the  special  battery  case  in  which  they 
are  typically  housed.  This  involves 
disconnecting  the  internal  wiring  and  can 
result  in  damage  to  the  wheelchair  or  the 
batteries  if  the  airline  personnel  do  not 
properly  rewire  the  batteries  upon  arrival. 

For  the  reasons  set  forth  below,  we  believe 
the  carriers  are  misinterpreting  existing 
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regulations  and  that,  when  the  hazardous 
materials  regulations  are  read  in  conjunction 
with  the  Air  Access  Act  regulations,  one 
must  conclude  that  this  practice  is 
prohibited. 

First,  I  would  point  out  that  §  382.41(b) 
clearly  allows  a  person  with  a  disability  to 
bring  a  respirator,  with  non-spillable 
batteries,  into  the  cabin  of  the  aircraft.  This 
is  done  because  there  is  no  need  to  package 
non-spillable  batteries  as  hazardous  materials 
and  the  needs  of  the  passenger  require  that 
the  carrier  permit  such  batteries  to  be 
transported  without  this  packaging.  Although 
this  provision  is  not  diretlly  applicable  here, 
the  principle  is  relevant.  If  non-spillable 
batteries  can  be  carried  into  the  aircraft  cabin 
without  special  packaging  when  the 
passenger's  disability-related  needs  so 
require,  it  seems  logical  that  they  could  be 
checked  as  baggage  (where  there  is 
presumably  less  danger)  for  similar  reasons. 

As  discussed  above,  removing  the  batteries 
from  their  case  is  very  problematic  because 
this  means  that  the  wiring  inside  the  battery 
case  must  be  disconnected  and  reconnected. 
This  is  a  procedure  which  requires  time  and 
some  skill  and,  if  airline  personnel  are  not 
able  to  even  distinguish  one  type  of  battery 
from  another  (as  the  airlines  clairfl),  then  it 
is  obvious  that  there  is  considerable  risk  in 
relying  on  them  to  disconnect  and  properly 
rewire  the  batteries. 

Second,  Section  382.41(g)(5)  provides  the 
carrier  must  follow  written  instructions  given 
the  passenger  for  the  assembly  of 
wheelchairs.  If  a  passenger  gave  written 
instructions  to  the  effect  that  their  collapsible 
wheelchair  be  folded  and  the  non-spillable 
batteries  be  left  in  their  case,  it  would  appear 
that  the  airline  would  be  compelled  to  use 
the  exemption  in  §  173.159(d)  in  order  to 
comply  with  the  written  instructions 
authorized  by  §  382.41(g)(5).  This  is  just 
another  instance  when  the  Air  Access 
regulations  interact  with  and  override  the 
carrier's  discretion  under  §  173.159(d). 

Petitioner's  Proposed  ReguJatory  Text 
Changes  to  49  CFR  382.41(g) 

(g)  Where  baggage  compartment  size  and 
aircraft  airworthiness  considerations  do  not 
prohibit  doing  so,  carriers  shall  accept  as 
baggage  battery-powered  wheelchairs, 
including  the  batteries,  consistent  with  the 
requirements  of  DOT  regulations  on  the 
transportation  of  hazardous  materials  (49 
CFR  parts  172, 173  and  175). 

(1)  Carriers  may  require  that  qualified 
handicapped  individuals  wishing  to  have 
electric  wheelchairs  transported  on  a  flight 
check  in  one  hour  before  the  scheduled 
departure  time  for  the  flight.  If  such  a 
handicapped  individual  checks  in  after  this 
time,  the  carrier  shall  nonetheless  carry  the 
wheelchair  if  it  can  do  so  by  making  a 
reasonable  effort,  without  delaying  the  flight. 

(2)  Whenever  feasible^  the  carrier  shall 
transport  electric-powered  wheelchairs 
secured  in  an  upright  position,  so  that 
batteries  need  not  be  separated  froff.  the 
wheelchair  in  order  to  comply  with  DOT 
hazardous  materials  rules.  However  when  an 
electric- powered  wheelchair  is  designed  to 
fold  or  collapse,  the  passenger  may  request 
that  the  batteries  be  removed  and  the 


wheelchair  be  folded.  (<  mphasis  in  original, 
denoting  changed  text) 

(3)  When  a  wet-cell  battery  is  removed 
from  the  wheelchair,  c£ rriers  shall,  upon 
request,  provide  packa;  ing  for  the  batteries 
meeting  the  requiremei  ts  of  the  DOT 
hazardous  materials  ru  es  and  package  the 
battery.  Carriers  may  refuse  to  use  packaging 
materials  or  devices  otl  er  than  those  they 
normally  use  for  this  purpose. 

(4)  When  non-spillabJe  batteries  are 
removed  from  a  wheelchair,  the  carrier  shall, 
at  the  request  of  the  pa  isenger,  transport 
such  batteries  without  Mickaging  them  as 
hazardous  materials,  s<>  long  as  there  is  no 
obvious  evidence  ofpu  ictures  or  damage  of 
the  batteries  and  the  tx  tteries  are  contained 
in  a  rigid,  closed  conta  her  which  protects 
them  from  damage  anc  prevents  short- 
circuits,  (emphasis  in  original,  denoting 
changed  text] 

(5)  Carriers  shall  accept  a  passenger's 
declaration  that  batter,  es  are  non-spillable 
unless  the  carrier  has  i  stablished  a  list  of  all 
batteries  meeting  the  n  ^uirements  of  49  CFR 
173.1 59(d).  If  the  carrii  r  elecU  to  establish 
such  a  list,  it  shall  be  l  pdated  at  least 
annually  and  shall  be  listributed  to 
appropriate  personnel  and  to  the  public 
upon  request  at  each  /ocof/on  from  which  the 
carrier  operates  passer  ger  service,  (emphasis 
in  original,  denoting  clianged  text) 

(6)  Carriers  shall  not  drain  batteries. 

(7)  Handicapped  individuals  shall  be 
permitted  to  provide  w  ritten  directions 
concerning  the  disassembling  and  assembling 
of  their  wheelchairs. 

3.  Seating  Assigi^ments  To 
Accommodate  Passengers'  Disabilities 

Section  382.37  of  Jie  existing  rule, 
concerning  seating  fssignments. 
prohibits  carriers  fh  m  excluding  a 
person  from  a  particular  seat  location  or 
requiring  a  person  to  sit  in  a  particular 
location,  on  the  basis  of  disability,  with 
certain  exceptions  (e.g.,  to  comply  with 
the  FAA's  exit  row  (eating  rule).  The 
provision  does  not  require  an  airline  to 
provide  a  seat  assigr  men!  for  a 
passenger  that  the  p  issenger  asserts  a 
need  for  to  accommodate  a  disability. 

A  consumer,  Ms.  Anna  Mae  Doyle, 
requests  an  amendir  ent  to  this 
provision.  Ms.  Doyl)  has  a  disability 
that  renders  one  of  l.er  legs  essentially 
immobile  (she  liken;  her  situation  to 
wearing  a  fuU-lengtii  leg  cast  beginning 
at  the  hip).  She  asked  an  airline  to 
arrange  seating  to  accommodate  her 
disability  (i.e.,  a  buldiead  seat  or  other 
seat  that  would  alio  v  her  to  minimize 
discomfort  and  avoid  having  her  leg 
extend  into  the  aislt  where  it  is 
frequently  bumped  md  could  be  a 
hazard  to  others  usi  ig  the  aisle).  The 
airline  declined  to  f  rovide  this 
accommodation. 

Ms.  Doyle  suggests  that  the  rule  be 
modified  to  require  airlines  to  seat  a 
passenger  in  a  locat  on  requested  by  the 
passenger  when  sitt  ng  in  that  location 


is  necessary  to  reasonably  accommodate 
the  passenger's  disability,  even  if  this 
requires  changing  the  seat  assignment  of 
another  passenger.  The  Department  also 
requests  comments  on  whether,  if  this 
petition  is  granted,  carriers  should  be 
permitted  to  require  advance  notice  for 
this  accommodation. 

Regulatory  Analyses  and  Notices 

This  NPRM  does  not  propose  a  major 
rule  under  Executive  Order  12291.  It  is 
a  significant  rule  under  the 
Department's  Regulatory  Policies  and 
Procedures.  A  regulatory  evaluation  that 
examines  the  projected  costs  and 
impacts  of  the  proposal  has  been  placed 
in  the  docket.  "The  evaluation  assumes 
that  the  rule  will  apply  at  546 
commercial  service  airports.  The  annual 
compliance  cost  is  estimated  to  range 
between  approximately  $1.0  and  $9.2 
million,  depending  on  the  number  and 
type  of  lift  devices  needed  at  different 
size  airports. 

The  Department  certifies  that  this 
rule,  if  adopted,  would  not  have  a 
significant  economic  effect  on  a 
substantial  number  of  small  entities. 
The  basis  for  this  statement  is  that  the 
overall  national  annual  costs  are  not 
great,  and  few  airline  companies  and 
commercial  service  airports  could 
properly  be  regarded  as  small  entities. 
Nevertheless,  the  Department  seeks 
comment  on  whether  there  are  small 
entity  impacts  the  Department  should 
consider,  and  what  those  impacts  are.  If 
comments  provide  information  that 
there  are  significant  small  entity 
impacts,  the  Department  will  provide  a 
regulatory  flexibility  analysis  at  the  final 
rule  stage.  The  Department  does  not 
believe  that  there  would  be  sufficient 
Federalism  impacts  to  warrant  the 
preparation  of  a  Federalism  Assessment. 

List  of  Subjects  in  14  CFR  Part  382  and 
49  CFR  Part  27 

Aviation.  Handicapped. 

Issued  this  26th  day  of  August  1993.  at 
Washington.  DC. 

Fcderico  Pena, 

Secretary  of  Transportation. 

For  the  reasons  set  forth  in  the 
preamble,  the  Department  proposes  to 
amend  14  CFR  part  382  and  49  CFR  part 
27  as  follows: 

14  CFR  chapter  II,  Office  of  the  Secretary, 
Department  of  Transportation  (Aviation 
Proceedings). 

PART  382— NONDISCRIMINATION  ON 
THE  BASIS  OF  HANDICAP  IN  AIR 
TRAVEL 

1.  The  authority  citation  for  14  CFR 
Part  382  continues  to  read  as  follows: 
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Autharily:  Sections  404(a).  404k:)  ami  4 11 
of  the  Federal  Aviation  Act  of  1958.  as 
amended  (49  U.S.C.  1374(a).  1374(c).  and 
1381). 

2.  In  14  CFR  part  382.  the  word 
handicap"  is  changed  lo  the  word 

"disability"  wherever  A  occurs.  The 
term  "handicapped  indivJduaUs)"  is 
changed  to  "individual(s)  with 
disabilities!"  wherever  it  occurs.  The 
term  "qualified  handicapped 
individual(s)"  is  changed  to  "qualified 
individual(s)  with  disablHties  ' 
wherever  it  occurs. 

3.  Section  382J23  of  14  CFR  part  382 
is  revised  lo  read  as  follows: 

§3S2.23    Airpoft  (aciNti««. 

(a)  This  section  applies  to  all  terminal 
facilities  and  services  owned,  leased,  or 
operated  on  any  basis  by  an  air  carrier 
at  a  commett;ial  service  airport. 

(b)  Air  carriers  shall  ensure  that  the 
terminal  facilities  and  services  subject 
to  this  section  shall  be  readily  accessible 
to  and  usable  by  individuals  with 
di.sabilities.  including  individuals  who 
use  wheelchairs.  .\ir  carriers  shall  be 
deemed  to  comply  with  this  Air  Carrier 
Access  Act  obligation  if  they  meet 
requirements  applying  to  places  of 
public  accomnnioidatioii  under  the 
Department  of  fustice  (DO))  regulations 
implementing  title  III  of  the  Americans 
with  Disabihties  Act  (ADA)  at  28  CFR 
part  36. 

(c)  In  addition  to  requirements  of 
paragraph  (b)  of  this  section,  terminal 
facilities  and  services  covered  by  this 
section  shall  provide  the  following 
accessibility  features: 

(1)  The  basic  terminal  design  shall 
permit  efficient  entrance  and  movement 
of  individuals  with  disabilities  while  at 
the  same  time  giving  consideration  to 
their  comfort,  convenience,  and  safety. 
The  design,  especially  concerning  the 
location  of  means  of  vertical  access, 
shall  minimize  any  exxra  distance  that 
individuals  with  disabilities  must 
travel,  compared  to  other  persons,  to 
reach  ticket  counters,  waiting  areas, 
baggage  handling  areas,  and  boarding 
locations. 

(2)  The  carrier  shall  ensure  that  all 
portions  of  a  passenger's  path  between 
the  entrance  to  the  facility  (including 
parking  and  public  transportation  as 
well  as  the  entrance  to  terminal 
buildings)  and  the  aircraft  that  are  under 
the  control  of  the  carrier  are  program 
accessible  to  passengers  with 
disabilities,  including  individuals  who 
use  wheelchairs. 

(3)  The  ticketing  system  shall  provide 
individuals  with  disabihties  with  the 
opportunity  to  use  the  primar>'  fare 
collection  area  to  obtain  a  ticket  and  pay 
th'!  fare. 


(4)  Otrtbound  »nd  inbound  baggage 
facilities  shall  allow  efficient  baggage 
handling  by  individuals  with 
disabilities.  Passenger  baggage  facilities 
shall  be  designed  and  operated  without 
unattended  physical  barriers,  such  as 
gates,  that  are  inaccessible  for 
individuals  with  disabilities. 

(5)  Each  terminal  shall  contain  at  least 
one  telecommunications  device  for  the 
deaf  (TDD)  to  enable  persons  with 
hearing  impairments  to  make  phone 
calls  from  the  terminal.  The  TDD(s) 
shall  be  placed  in  a  cHearly  marked, 
readily  accessible  location,  and  airport 
signage  shall  clearly  indicate  the 
location  of  the  TDD(s). 

(6)  Terminal  information  systems 
shall  take  into  consideration  the  needs 
of  individuals  with  disabilities.  The 
primary  information  mode  shall  be 
visual  words  or  letters,  or  symhiols. 
using  lighting  and  color  coding. 
Terminals  shall  also  have  facilities  for 
providing  infcjrmation  aurally. 

(d)  Systems  of  inter-terminal 
transportation,  including,  but  not 
limited  to.  shuttle  vehicles  and  people 
movers,  shall  comply  with  applicable 
requirements  of  the  Department  of 
Transportation  s  ADA  rule.  49  CFR  parts 
37  and  38. 

(e)  Contracts  or  leases  between 
carriers  and  airport  operators 
concerning  the  use  of  airport  faciUties 
shall  set  forth  the  respective 
responsibilities  of  the  parties  for  the 
provision  of  accessible  facilities  and 
services  to  individuals  with  disabilities 
as  required  by  this  part  and  applicable 
section  504  and  ADA  rules  of  the 
Department  of  Transportation  at  49  CFR 
part  27  and  Department  of  Justice  at  28 
dFR  part  35. 

A.  In  paragraph  (aM2),  the  word 
"suitable"  shall  be  added  before  the 
words  "devices  (not  normally  used  for 
freight)"  and  the  following  sentence  is 
added  at  the  end  of  the  paragraph  as  set 
forth  below. 

B.  Paragraph  (a)(4)  is  removed, 
paragraph  (a)(3)  is  redesignated  as 
paragraph  (a)(4).  and  a  new  paragraph 
(a)(3)  is  added  to  read  as  follows: 

§  382.39    Provision  of  services  and 
equipment 


(a)*   •   • 

(2)*   •   • 

In  no  case  shall  carrier  personnel  be 
required  to  hand-carr>'  a  passenger  in 
order  to  provide  boarding  assistance 
(i.e..  to  directly  pickup  the  passenger's 
body  in  the  arms  of  one  or  more  carrier 
personnel). 

(3)  Each  carrier  conducting  passenger 
operations  at  a  commercial  service 
airport  involving  aircraft  which 


passen^TS  at  that  airport  cannot  enter 
or  leave  using  accessible  level  entry 
boarding  platforms  or  mobile  lounges 
shall  ensure  that  ramps,  mechanical 
lifts,  or  other  suitable  devices  (not 
normally  used  for  freight)  are  available 
for  the  boarding  of  individuals  with 
disabilities.  The  carrier  shall  use  these 
devi(}es  to  provide  boarding  assistance 
to  individuals  who  need  this  assistance, 
(i)  Each  such  carrier  shall  negotiate  in 
good  faith  with  the  airport  operator  at 
each  such  airport  concerning  the 
ax;quisition  and  use  of  boarding 
assistance  devices.  The  carrierls)  and 
the  airport  operator  shall,  by  |a  date  no 
later  than  nine  months  from  the 
effective  date  of  this  section),  sign  a 
written  agreement  allocating 
responsibility  for  meeting  the  boarding 
assistance  requirements  of  this  section 
between  or  among  the  parties.  This 
document  shall  be  retained  by  each 
party  to  it  and  made  available,  on 
request,  to  representatives  of  the 
Department  of  Transportation. 

(li)  The  agreement  shall  provide  that 
all  actions  necessary  to  ensure 
accessible  boarding  for  passengers  with 
disabilities  are  completed  no  later  than 
I  a  date  three  years  from  the  eftective 
date  of  this  section).  All  air  carriers  and 
airport  operators  involved  are  jointly 
responsible  for  the  timely  and  complete 
implementation  of  the  agreement. 

(lii)  The  agreement  is  not  required  to 
provide  for  the  use  of  boarding  devices 
or  boarding  assistance  concerning 
aircraft  with  a  capacity  of  fewer  than  19 
passenger  seats.  However,  if  boarding 
devices  or  boarding  assistance  provided 
under  the  agreement  can  be  used  for  an 
aircraft  with  a  capacity  of  fewer  than  19 
passenger  seats,  the  parties  are  required 
to  provide  this  assistance. 

(iv)  A  carrier  may  apply  to  the 
Department  of  Transportation  for  a 
waiver  of  the  requirement  to  provide 
boarding  assistance  for  an  aircraft  or 
aircraft  model  with  a  capacity  of  19-30 
passenger  seats.  The  basis  for  the  grant 
of  such  a  waiver  is  a  showing  that  use 
of  the  only  device  or  devices  that  could 
be  used  to  provide  boarding  assistance 
on  that  aircraft  or  aircraft  model  would 
present  an  unacceptable  risk  of 
significant  damage  to  the  aircraft. 

5.  In  §  382.51  of  14  CFR  part  382, 
paragraph  (b)  is  revised  to  read  as 
follows: 

$382.51    Conmiunicable  diseases. 

•        •        •         *         • 

(b)(1)  The  carrier  may  take  the  actions 
listed  in  paragraph  (a)  of  this  section 
with  respect  to  an  individual  who  has 
a  communicable  disease  or  infection 
only  if  all  of  the  following  conditions 
are  met: 
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(i)  The  disease  or  infection  is  one  that, 
at  the  time  the  individual  would  travel, 
is  readily  communicable  to  other 
persons,  in  the  normal  course  of  flight, 
through  airborne  transmission  of  disease 
organisms  or  casual  contact; 

(ii)  The  disease  or  infection  is  one  that 
is  likely  to  have  significant  health 
consequences  for  an  individual  who 
becomes  infected;  and 

(iii)(A)  The  carrier's  action  is  based 
upon  the  recommendation  of  a 
physician  and  pertains  to  the  specific 
passenger  and  circumstances  involved; 
or 

(B)  The  carrier's  action  is  based  on  a 
list  of  diseases  meeting  the  criteria  of 
paragraphs  (b)(1)  (i)  and  (ii)  of  this 
section  that  has  been  established  by  the 
carrier's  medical  staff  (or  by  carrier 
officials  in  conjunction  with  a 
consulting  physician).  The  list  shall 
specify  the  time  periods  during  which 
each  disease  meets  the  criteria  of 
paragraph  (b)(l)(i)  of  t|iis  section.  If  the 
passenger  denies  that  he  or  she  has  a 
disease  on  the  list,  or  that  it  is  not  at  a 
stage  that  the  list  describes  as  meeting 
the  criteria  of  paragraph  (b)(l)(i)  of  this 
section,  any  action  by  the  carrier  to 
restrict  the  passenger's  travel  shall  be 
based  upon  the  recommendation  of  a 
physician  and  pertains  to  the  specific 
passenger  and  circumstances  involved. 

(2)  In  taking  actions  authorized  under 
this  paragraph,  carriers  shall  select  the 
alternative,  consistent  with  the 
recommendation  of  the  physician 
involved,  that  is  least  restrictive  from 
the  point  of  view  of  the  passenger. 

(3)  If  an  action  authorized  under  this 
paragraph  results  in  the  postponement 
of  a  passenger's  travel,  the  carrier  shall 
permit  the  passenger  to  travel  at  a  later 
time  at  the  fare  that  would  have  applied 
to  the  passenger's  originally  scheduled 
trip. 

(4)  Upon  the  passenger's  request,  the 
carrier  shall  provide  to  the  passenger  a 
written  explanation  of  any  action  taken 
under  this  paragraph  within  10  days  of 
the  action.  The  explanation  shall 
include  a  signed  statement  by  the 
physician  of  his  or  her  recommendation 
and  the  reasons  for  it. 

49  CFR  Subtitle  A— Office  of  ttie  Secretary 
of  Transportation 

PART  27— NONDISCRIMINATION  ON 
THE  BASIS  OF  HANDICAP  IN 
PROGRAMS  AND  ACTIVITIES 
RECEIVING  OR  BENEFITTING  FROM 
FEDERAL  FINANCIAL  ASSISTANCE 

6.  The  authority  citation  for  49  CFR 
Part  27  is  revised  to  read  as  follows: 

Authority:  Sec.  504  of  the  Rehabilitation 
Act  of  1973,  as  amended  (29  IJ.S.C.  794);  sec 


16  (a)  and  (d)  of  the  Federal  Transit  Act  of 
1964.  as  amended  (49  U.S.C.  1612  (a)  and 
(d));  sec.  165(b)  of  the  Federal-Aid  Highway 
Act  of  1973.  as  amended  (23  U.S.C.  142  nt.). 

PART27— {AMENCED] 

7.  In  49  CFR  part  27.  the  word 
"handicap"  is  changed  to  the  word 
"disability"  wherever  it  occurs.  The 
term  "handicappec  individual(s)"  is 
changed  to  "indiviiiual(s)  with 
disabilities"  where /er  it  occurs.  The 
term  "qualified  hai  dicapped 
individual(s)"  is  d^angeid  to  "qualified 
individual(s)  with  disabilities" 
wherever  it  occurs. 

8.  In  §  27.5  of  49  CFR  part  27,  the 
definition  of  "Air  (Carrier  Airport"  is 
removed,  and  a  new  definition  of 
"Commercial  servi  :e  airport"  is  added 
in  the  appropriate  ilphabetical 
placement,  to  read  as  follows: 

§27.5  Definitions. 

>         •         •         *        • 

'Commercial  seivice  airport"  means 
an  airport  that  is  d  ifined  as  a 
commercial  servicn  airport  for  purposes 
of  the  Federal  Avijtion  Administration's 
Airport  Improvement  Program  and  that 
enplanes  annually  2500  or  more 
passengers  and  receives  scheduled 
passenger  service  of  aircraft. 
*         •         *         •        • 

9.  Section  27.71  of  49  CFR  part  27  is 
revised  to  read  as  ollows: 

§27.71    Airport  facilities. 

(a)  This  section  ipplies  to  all  terminal 
facilities  and  services  owned,  leased,  or 
operated  on  any  basis  by  a  recipient  of 
DOT  financial  assistance  at  a 
commercial  service  airport. 

(b)  Airport  operitors  shall  ensure  that 
the  terminal  facili  ies  and  services 
subject  to  this  section  shall  be  readily 
accessible  to  and  usable  by  individuals 
with  disabilities,  including  individuals 
who  use  wheelchf  irs.  Airport  operators 
shall  be  deemed  to  comply  with  this 
section  504  obliga;ion  if  they  meet 
requirements  app  ying  to  state  and  local 
government  progrims  and  facilities 
under  Departmen  of  Justice  (DOJ) 
regulations  implenenting  Title  II  of  the 
Americans  with.Cisabilities  Act  (ADA) 
at  28  CFR  part  35. 

(c)  In  addition  tD  requirements 
specified  in  DO)  JiDA  regulations, 
terminal  facilities  and  services  covered 
by  this  section  sh  ill  provide  the, 
following  accessibility  features: 

(1)  The  basic  te-minal  design  shall 
permit  efficient  entrance  and  movement 
of  individuals  with  disabilities  while  at 
the  same  time  giv  ng  consideration  to 
their  comfort,  cor  venience.  and  safety. 
The  design,  esperialtv  concerning  the 
location  of  means  of  venical  access. 


shall  minimize  any  extra  distance  that 
individuals  with  disabilities  must 
travel,  compared  to  other  persons,  to 
reach  ticket  counters,  waiting  areas, 
baggage  handling  areas,  and  boarding 
locations. 

(2)  The  airport  operator  shall  ensure 
that  all  portions  of  a  passenger's  path 
between  the  entrance  to  the  facility 
(including  parking  and  public 
transportation  as  well  as  the  entrance  to 
terminal  buildings)  and  the  aircraft  that 
are  under  the  control  of  the  airport 
operator  are  program  accessible  to 
passengers  with  disabilities,  including 
individuals  who  use  wheelchairs. 

(3)  The  ticketing  system  shall  provide 
individuals  with  disabilities  with  the 
opportunity  to  use  the  primary  fare 
collection  area  to  obtain  a  ticket  and  pay 
the  fare. 

(4)  Outbound  and  inbound  baggage 
facilities  shall  allow  efficient  baggage 
handling  by  individuals  with 
disabilities.  Passenger  baggage  facilities 
shall  be  designed  and  operated  without 
unattended  physical  barriers,  such  as 
gates,  that  are  inaccessible  for 
individuals  with  disabilities. 

(5)  Each  terminal  shall  contain  at  least 
one  TDD  to  enable  persons  with  hearing 
impairments  to  make  phone  calls  from 
the  terminal.  The  TDD(s)  shall  be  placed 
in  a  clearly  marked,  readily  accessible 
location,  and  airport  signage  shall 
clearly  indicate  the  location  of  the 
TDD(s). 

(6)  Terminal  information  systems 
shall  take  into  consideration  the  needs 
of  individuals  with  disabilities..  The 
primary  information  mode  shall  be 
visual  words  or  letters,  or  symbols, 
using  lighting  and  color  coding. 
Terminals  shall  also  have  facilities  for 
providing  information  aurally. 

(d)  Systems  of  inter-terminal 
transportation,  including,  but  not 
limited  to.  shuttle  vehicles  and  people 
movers,  shall  comply  with  appiic^ihlp 
requirements  of  the  Department  nf 
Transportation's  ADA  niles  at  41  CIR 
parts  37  and  38 

(e)  Contracts  or  leases  between 
carriers  and  airport  operators 
concerning  the  use  of  airport  fa(ilili<-« 
shall  set  forth  the  respective 
responsibilities  of  the  parties  for  the 
provision  of  accessible  facilities  and 
services  to  individuals  with  disabilities 
as  required  by  this  part  and  applicablp 
Air  Carrier  Access  Act  (ACAA)  an.) 
ADA  rules  of  the  Department  of 
Transportation  at  49  CFR  part  37  and 
Department  of  )ustice  at  28  CFR  (i;irt  iS 

(T)  Each  airport  operator  at  a 
commercial  servi»  e  airport  served  b\ 
one  or  more  air  carriers  aircraft  wHh  h 
passengers  cannot  enter  or  leave  u\<n^ 
accessible  level  enirv  hnaniing 
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platfonns  or  mobile  lounges  shall 
ensure  that  ramps,  mechanical  lifts,  or 
other  suitable  devices  (no!  normally 
used  for  freight)  are  available  for  the 
boarding  of  individuals  with 
disabilities.  The  airport  operator  shall 
ensure  the  use  of  these  devices  to 
provide  boarding  assistance  to 
individuals  who  need  this  assistance. 
(1)  Each  such  airport  operator  shall 
negotiate  in  good  faith  with  each  air 
carrier  conducting  operations  at  the 
airport  using  aircraft  which  passengers 
cannot  enter  or  leave  using  accessible 
level  entry  boarding  platforms  or  mobile 
lounges,  concerning  the  acquisition  and 
use  of  boarding  assistance  devices.  The 
carrierfs)  and  the  airport  operator  shall, 
by  [a  date  no  later  than  nine  months 
from  the  effective  date  of  this  section], 
sign  a  written  agreement  allocating 
responsibility  for  meeting  the  boarding 
assistance  requirements  of  this  section 
between  or  among  the  parties.  This 
document  shall  be  retained  by  each 
party  to  it  and  made  available,  on 
request,  to  representatives  of  the 
Department  of  Transportation. 

(2)  The  agreement  shall  provide  that 
all  actions  necessary  to  ensure 
accessible  boarding  for  passengers  with 
disabilities  are  completed  no  later  than 
la  date  three  years  from  the  effective 
date  of  this  section].  All  air  carriers  and 
airport  operators  involved  are  jointly 
responsible  for  the  timely  and  complete 
implementation  of  the  agreement. 

(3)  The  agreement  is  not  required  to 
provide  for  the  use  of  boarding  devices 
->r  boarding  assistance  concerning 
aircraft  with  a  capacity  of  fewer  than  19 
passenger  seals.  However,  if  boarding 
devices  or  boarding  assistance  provided 
under  the  agreement  can  be  used  for  an 
aircraft  with  a  capacity  of  fewer  than  19 
passenger  seats.  \he  parties  are  required 
to  provide  this  assistance,  provided  that 
a  means  of  deplaning  the  passenger  is 
available  at  the  passenger's  destination. 

(g)  If  an  airport  operator  who  receives 
Federal  financial  assistance  for  an 
existing  airport  facility  has  not  already 
done  so.  the  recipient  shall  submit  a 
transition  plan  meeting  the 
requirements  of  §  27.65(d)  of  this  part  to 
the  FAA  no  later  than  la  date  90  days 
from  the  effective  date  of  this  section]. 

10.  A  new  §  27.77  is  added  to  49  CFR 
part  27,  subpart  B.  to  read  as  follows: 

S  27.77    Reciptents  of  essential  air  service 
subsides. 

Any  air  carrier  receiving  Federal 
fmancial  assistance  from  the 
Department  of  Transportation  under  the 
Essential  Air  Service  program  shall,  as 
a  condition  of  receiving  such  assistai.ce. 
comply  with  applicable  requirements  of 
this  part  and  ACAA  rules  of  the 


Department  of  Transportation  at  14  CFR 

part  382. 
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DEPARTMENT  OF  LABOR 

Occupational  Safety  and  Health 
Administration 

29  CFR  Parts  1910, 1915, 1917, 1918, 
1926,  and  1928 

[Docket  No.  H-022q 

RIN  1218-AB42 

Retention  of  Marlcings  and  Placards 

agency:  Occupational  Safety  and  Heahh 

Administration  (OSHA).  Labor. 

ACTION:  Proposed  rule^ 

SUMMARY:  OSHA  is  hereby  proposing  a 
requirement  for  employers  who  receive 
packages,  containers,  motor  vehicles, 
rail  freight  cars,  aircraft  or  vessels  which 
contain  hazardous  materials  and  which 
are  required  to  be  marked,  placarded,  or 
labeled  in  accordance  with  regulations 
issued  under  the  Hazardous  Materials 
Transportation  Act.  to  retain  the 
markings,  placards,  and  labels,  and  any 
other  information  as  may  be  required  by 
such  regulations  on  the  packages, 
containers,  motor  vehicles,  rail  freight 
cars,  aircraft  or  vessels  until  the 
hazardous  materials  have  been  removed 
therefrom.  This  rule  is  proposed 
pursuant  to  section  6(b)  of  the 
Occupational  Safety  and  Health  Act  of 
1970  (the  Act)  and  in  accordance  with 
section  29  of  Public  Law  101-615.  the 
Hazardous  Materials  Transportation 
Uniform  Safety  Act  of  1990  (HMTUSA). 
DATES:  Written  comments  on  the  issues 
discussed  in  this  notice  and  requests  for 
informal  public  hearings  must  be 
postmarked  by  October  12, 1993. 
ADDRESSES:  Comments  and  bearing 
requests  must  be  submitted  in 
quadruplicate  to  the  Docket  Officer. 
Docket  No.  H-022I,  Occupational  Safety 
and  Heahh  Administration,  roam  N- 
2625.  U.S.  Department  of  Labor.  200 
Constitution  Avenue  NW..  Washington. 
DC  20210,  telephone:  (202)  219-7894, 
where  they  will  be  available  for  public 
inspection  and  copying. 
FOR  FURTHER  INFORMATKJN  CONTACT:  Mr. 
James  F.  Foster,  OSHA  Office  of  Public 
Affairs,  rotHn  ^4-3647,  U.S.  Department 
of  Labor,  200  Constitution  Avenue  NW., 
Washington.  DC  20210.  telephone  (202) 
219-8151. 

SUPPLEMENTARY  INFORMATION:  PlAlic 
Law  101-615,  the  Hazardous  Materials 
Transportation  Uniform  Safety  Act  of 


1990  (HMTUSA),  104  Stat.  3244,  was 
enacted  by  Congress  on  November  17, 
1990.  Section  29  of  HMTUSA  reads  as 
follows: 

Not  later  than  18  months  after  the  date  of 
enactment  of  this  Act,  the  Secretary  of  Labor, 
in  consultation  with  the  Secretary  of 
Trdnsporution  and  the  Secretary  of  the 
Treasury,  shall  issue  under  section  6(b)  of  the 
Occupational  Safety  and  Health  Act  of  1970 
(29  U.S.C  655(b))  siandards  requiring  any 
employer  who  receives  a  package,  container, 
motor  vehicle,  rail  freight  car,  aircraft,  or 
vessel  which  contains  a  hazardous  material 
and  which  is  required  to  be  marked, 
placarded,  or  labeled  in  accordance  with 
regulatioos  issued  under  the  Hazardous 
Materials  Transportation  Act  to  retain  the 
markings,  placards,  and  labels,  and  any  other 
information  as  may  be  required  by  such 
regulations  on  the  package,  container,  motor 
vehicle,  rail  freight  car,  aircraft,  or  vessel, 
until  the  hazardous  materials  have  been 
removed  therefrom. 

The  rule  being  proposed  today  is 
being  issued  in  accordance  with  the 
requirements  of  HMTUSA. 

OSHA  believes  that  this  rule  will 
impose  no  significant  compliance 
burdens  on  industry.  It  requires  only 
that  when  hazardous  materials  are 
transported  in  packagings  or  vehicles 
which  are  already  required  by  the 
Department  of  Transportation  to  be 
marked,  placarded,  or  labeled,  and  such 
packagings  or  vehicles  are  received  by 
an  employer,  that  employer  must  assure 
that  the  markings,  placards,  and  labels, 
and  any  other  information  required  by 
the  EXDT  regulations  to  be  displayed  on 
the  packagings  or  vehicles,  remain 
thereon  until  tlie  hazardous  materials 
have  been  removed  .so  that  Lhey  no 
longer  pose  a  health  or  safety  risk. 

Tne  Congressional  rationale  for  this 
requirement  was  provided  in  Senate 
Report  No.  101-449.  (p  16).  as  follows 

In  November  1988.  six  Kansas  City  firemen 
were  killed  when  the  arson-caused  fire  they 
were  fighting  caused  the  violent  explosion  of 
an  unmarked  truck-trailer  parked  at  a 
highway  construction  site  Because  the 
trailer's  hazardous  materials  placards  had 
been  removed,  the  firemen  were  unaware  of 
the  danger  it  posed.  The  Secretaries  of  L«tx>r 
Transportation  and  the  Treasury  should 
cooperate  in  order  to  ensure  that  placards 
and  labels  required  on  hizardous  materials 
and  explosives,  both  in  transportation  and  a* 
stationary  facilities,  be  nstained  until  such 
materials  have  been  removed  to  the  extent 
that  they  no  longer  pose  a  safety  risk. 

Congress  was  specific  in  its  mandate 
to  OSHA  for  this  rule,  and  the  rule  itself 
is  limited  to  implementing  the 
Congressional  mandate.  In  this 
proposal,  OSHA  has  slightly  elaborated 
on  die  statutory  language  to  the  extent 
necessary  to  ensure  that  its 
requirements  are  clear.  This  regulation 
is  essentially  a  continuation  of  the  DOT 
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regulations,  so  employers  may  wish  to 
consult  those  regulations,  which  are 
codified  at  49  CFR  parts  171-180,  in 
regard  to  complying  with  this  section. 

While  OSHA  does  not  believe  that 
these  provisions  require  further 
elaboration,  comments  and  information 
are  invited  on  the  following  issues.  Any 
comments  received  will  be  considered 
before  issuing  the  final  standard  on  the 
retention  of  markings  and  placards. 

(1)  OSHA  believes  that  tne  proposed 
standard  would  have  only  a  minimal 
cost  impact  on  affected  employers  and 
that  such  costs  would  be  associated 
with  the  replacement  of  placards  and 
labels  that  have  been  damaged  or  lost. 
OSHA  specifically  requests  information 
from  employers  who  have  had 
experience  with  lost  or  damaged  DOT 
placards  and  labels  to  assess  more  fully 
the  associated  costs. 

(a)  How  frequently  do  incidents  of 
lost  or  damaged  placards  and  labels 
occur? 

(b)  In  your  experience,  when  EXDT 
placards  and  labels  have  required 
replacement  what  have  been  the 
associated  costs? 

(c)  How  much  time  is  required  to 
replace  placards  and  labels? 

(d)  What  are  the  unit  prices  for 
placards  and  labels? 

(2)  The  length  of  time  that  a  container. 
motor  vehicle,  rail  freight  car,  aircraft, 
vessel  or  similar  receptacle  which 
contains  hazardous  materials  remains 
on  a  worksite  obviously  varies.  Please 
describe  the  average  length  of  time  that 
such  containers  may  be  present  at  your 
worksite. 

(3)  The  proposed  standard  requires 
that  DOT  placards  and  labels  remain  on 
containers  of  hazardous  materials  until 
the  material  has  been  removed  so  that 

it  no  longer  poses  a  safety  or  health  risk. 

(a)  What  problems,  if  any.  may  be 
encountered  in  achieving  this 
reouirement? 

(d)  If  problems  may  arise,  what 
alternative  solutions  would  you 
recommend? 

(c)  What  measures  do  employers  take 
to  assure  that  placards  and  labels 
remain  on  containers  of  hazardous 
materials? 

(4)  Have  you  had  incidences  of  injury 
or  illness  that  have  resulted  from 
workers  handling  unlabelled  vehicles, 
containers,  etc.,  covered  by  the 
proposed  rule? 

In  addition  to  the  issues  addressed 
above,  OSHA  invites  comments  on  any 
other  concerns  that  may  be  pertinent  to 
this  proposed  regulation. 

Because  Congress  has  directed  that 
OSHA  issue  this  regulation  for  all 
employen  covered  by  the  OSH  Act,  this 
notice  includes  separate  but  identical 


standards  for  general  industry 
(§  1910.1201).  a  nstruction  (§  1926.60), 
shipyards  (§  1915.100).  marine 
terminals  (§  191  '.29).  and  longshoring 
(§  1918.100).  Th }  general  industry 
standard  will  aho  be  added  to  the  list 
of  Part  1910  star  dards  which  apply  to 
agricultural  operations,  as  a  new 
paragraph  (a)(7)  of  §  1928.21. 

In  preparing  tliis  proposed  rule. 
OSHA  has  consulted  with  delegated 
officials  of  the  Secretary  of 
Transportation  end  the  Secretary  of  the 
Treasury,  as  required  by  HMTUSA. 

A  30-day  com  uent  period  is  being 
provided  for  those  who  wish  to 
comment  on  the  issues  raised  in  this 
notice.  In  addition,  pursuant  to  section 
6(b)(3)  of  the  Ac  ,  any  Interested  person, 
on  or  before  the  last  day  of  the  period 
provided  for  the  submission  of  written 
comments,  may  file  with  the  Secretary 
written  objections  to  the  proposed  rule, 
stating  the  grour  ds  therefor  and 
requesting  a  pub  lie  hearing  on  such 
objections.  In  ac:ordance  with  29  CFR 
1911.11.  any  objections  submitted  must 
be  accompanied  by  a  summary  of  the 
evidence  proposed  to  be  adduced  at  the 
requested  hearir  g. 

Regulatory  Flex  bility  Act 

OSHA  certifies  that  this  rule  will  not 
have  a  significar  t  economic  impact  on 
a  substantial  number  of  small  entities. 

Executive  Orders  12291, 12612  and 
12778 
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Paperwork  Reduction  Act 

This  rulemaki  ig  action  imposes  no 
recordkeeping  oi  other  paperwork 
burdens  under  tlie  Paperwork  Reduction 

Act. 

List  of  Index  Terms 

Occupational  safety  and  health, 
hazardous  materials  transportation, 
hazardous  substiJices,  explosives, 
chemicals,  healtli,  safety. 

This  documen;  was  prepared  under 
the  direction  of  David  C  Zeigler,  Acting 
Assistant  Secretory  of  Labor  for 
Occupational  Sa  ety  and  Health.  U.S. 
Department  of  Liibor,  Washington,  DC 
20210. 

Accordingly,  pursuant  to  section  29  of 
the  Hazardous  Materials  Transportation 
Uniform  Safety  /.ct  of  1990  (Pub.  L. 
101-615. 104  Stat.  3277).  sections  4  and 


6(b)  of  the  Occupational  Safety  and 
Health  Act  (29  US  C  653.  655),  Sec  41 
Longshore  and  Harbor  Workers' 
Compensation  Act  (33  U  SC  941).  Sec 
107.  Contract  Work  Hours  and  Safety 
Standards  Act  (40  U  SC  333).  Secretarv 
of  Labor's  Order  No,  1-90  (55  FR  9033)' 
and  29  CFR  part  1911.  parts  1910.  1915. 
1917. 1918.  1926.  and  1928  of  29  CFR 
are  proposed  to  be  amended  as  set  forth 
below. 

Signed  this  2nd  clay  of  Sepiember.  1993 
David  C  Zeigler, 

Acting  .^sistant  Secretary  of  Labor 

OSHA  is  proposing  to  amend  Parts 
1910, 1915. 1917. 1918. 1926.  and  1928 
of  Title  29  of  the  Code  of  Federal 
Regulations  as  follows: 

PART  1910— OCCUPATIONAL  SAFETY 
AND  HEALTH  STANDARDS 

PART  1915-OCCUPATlONAL  SAFETY 
AND  HEALTH  STANDARDS  FOR 
SHIPYARD  EMPLOYMENT 

PART  1917— MARINE  TERMINALS 

PART  191&-SAFETY  AND  HEALTH 
REGULATIONS  FOR  LONGSHORING 

PART  1926— SAFETY  AND  HEALTH 
REGULATIONS  FOR  CONSTRUCTION 

PART  1 91  &— [AMENDED] 

1.  The  authority  citation  for  subpart  Z 
of  Part  1910  is  revised  to  read  as 
follows: 

Authority:  Sees.  4. 6.  and  8.  Occupational 
Safety  and  Health  Act.  29  U.S.C  653. 655. 
and  657:  Secretary  of  labor's  Orders  Nos,  12- 
71  (36  FR  8754).  8-76  (41  FR  25059).  9-83 
(48  FR  35736)  or  1-90  (55  FR  9033).  as 
applicable:  and  29  CFR  part  1911. 

All  of  subpart  Z  issued  under  section  6(b) 
of  theOccufwtional  Safety  and  Health  Act. 
29  U.S.C.  655(b)  except  those  substances 
listed  in  the  Final  Rule  Limits  columns  of 
Table  Z-l-A.  which  have  identical  limits 
listed  in  the  Transitional  Limits  columns  of 
Table  Z-l-A,  Table  Z-2  or  Table  Z-3.  The 
latter  were  issued  under  Section  6(a)  (29 
U.S.C  655(a)). 

Section  1910.1000.  the  Transitional  Limits 
columns  of  Table  Z-l-A.  Table  Z-2.  and 
Table  Z-3  also  issued  under  5  U.S.C.  533. 
Section  1910.1000,  the  Transitional  Limits 
columns  of  Table  Z-l-A.  Table  Z-2  and 
Table  Z-3  not  issued  under  29  CFR  part  1911 
except  for  the  arsenic,  benzene,  cotton  dust, 
and  formaldehyde  listings. 

Section  1910.1001  also  issued  under  Sec. 
107  of  Contract  Work  Hours  and  Safety 
Standards  Act.  40  U.S.C  333. 

Section  1910  1002  not  issued  under  29 
U.S.C  655  or  29  CFR  part  191 1:  also  issued 
under  5  U.S.C  553. 

Section  1910.1025  also  issued  under  5 
use  553. 
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Section  1910.1043  also  issued  under  5 
use  551  et  seq. 

Section  1910.1201  also  issued  under  Sec. 
29.  Hazardous  Materials  Transportation 
Uniform  Safety  Act  of  1990  (Public  Law  101- 
615. 104  Stat.  3244  (49  D  S.C  1801-1819  and 
5  ll.S.C.  553). 

Sections  1910.1200. 1910.1499  and 
1910.1500  also  issued  under  5  U.S.C.  553. 

PART  191S-{AMENDED] 

2.  The  authority  citation  for  part  1915 
is  revised  to  read  as  follows: 

Authority:  Sec.  41.  Longshore  and  Harbor 
Workers'  Compensation  Act  (33  U.S.C  941); 
Sees.  4. 6. 8.  Occupational  Safety  and  Health 
Act  of  1970  (29  U.S.C  653.  655.  657). 
Secretary  of  Labor's  Order  Nos.  12-71  (36  FR 
8754).  8-76  (41  FR  25059).  9-83  (48  FR 
35736)  or  1-90  (55  FR  9033)  as  applicable: 
and  29  CFR  part  1911. 

Section  1915.99  also  issued  under  5  U.S.C. 
553. 

Section  1915.100  also  issued  under  Section 
29.  Hazardous  Materials  Transportation 
Uniform  Safety  Act  of  1990  (Pub.  L  101-615. 
104  Stat.  3244  (49  U.S.C  1801-1819  and  5 
use  553). 

PART  1917— {AMENDED! 

3.  The  authority  citation  for  part  1917 
is  revised  to  read  as  follows: 

Authority:  Sec.  41.  Longshore  and  Harbor 
Workers'  Compensation  Act  (33  U.S.C  941); 
sees.  4.  6.  8.  Occupational  Safety  and  Health 
Act  of  1970  (29  U.S.C  653.  655.  657); 
Secretary  of  labor's  Order  Nos.  12-71  (36  FR 
8754).  8^76  (41  FR  25059).  9-83  (48  FR 
35736)  or  1-90  (55  FR  9033)  as  applicable; 
29CFR  Part  1911. 

Section  1917.28  also  issued  under  5  U.S.C. 
553. 

Section  1917.129  also  issued  under  Sec. 
29,  Hazardous  Materials  Transportation 
Uniform  Safety  Act  of  1990.  Public  L.aw  101- 
615, 104  Stat.  3244  (49  U  S.C.  1801-1819  and 
5  U.S.C  553). 

PART  1918-[AMENDED] 

4.  The  authority  citation  for  part  1918 
is  revised  to  read  as  follows: 

Authority:  Sec.  41,  Longshore  and  Harbor 
Workers'  Compensation  Act  (33  U.S.C  941); 
sees.  4, 6,  8.  Occupational  Safety  and  Health 
Act  of  1970  (29  U.S.C  653,  655,  657); 
Secretary  of  Labor's  Order  Nos.  12-71  (36  FR 
8754),  fr-76  (41  FR  25059).  9-63  (48  FR 
35736)  or  1-90  (55  FR  9033)  as  applicable. 

Section  1918.90  also  issued  under  5  U.S.C 
553  and  29  CFR  part  1911. 

Section  1918.100  also  issued  under  Sec. 
29,  Hazardous  Materials  Transportation 
Uniform  Safety  Act  of  1990  (Pub.  L  101-615, 
104  Stat.  3244  (49  U.S.C  1801-1819,  5  U.S.C 
553.  and  29  U.S.C  part  1911). 

PART  1926— (AMENDED] 

5.  The  authority  citation  for  subpart  D 
of  part  1926  is  revised  to  read  as 
follows: 


Authority:  Sec.  107,  Contact  Work  Hours 
and  Safety  Standards  Act  (Construction 
Safety  Act)  (40  U.S.C  333);  sees.  4, 6, 8, 
Occupational  Safety  and  Health  Act  of  1970 
(29  U.S.C  653,  655.  657);  Secretary  of  Labor's 
Order  Nos.  12-71  (36  FR  8754),  8-76  (41  FR 
25059),  9-83  (48  FR  35736)  or  1-90  (55  FR 
9033)  as  applicable. 

Section  1926.59  also  issued  under  5  U.S.C. 
553  and  29  CFR  Part  1911. 

Section  1926.60  also  issued  under  Sec.  29, 
Hazardous  Materials  Transportation  Uniform 
Safety  Act  of  1990  (Pub.  L  101-615, 104  Stat. 
3277),  5  use  553,  and  29  U.S.C  Part  1911. 

PARTS  1910, 1915, 1917, 1918,  AND 
1926-[AMENDED] 

6.  Parts  1910,  1915,  subpart  F;  1917. 
subpart  B;  1918,  subpart  I  and  1926. 
subpart  D  of  Title  29  of  the  Code  of  . 
Federal  Regulations  are  amended  by 
adding  identical  sections  as 
§§1910.1201. 1915.100,  1917.29. 
1918.100  and  1926.60  to  read  as  follows: 

$  •*".•**    Retention  of  markings  and 
placards. 

(a)  Any  employer  who  receives  a 
package,  container,  motor  vehicle,  rail 
freight  car,  aircraft,  or  vessel  which 
contains  a  hazardous  material  and 
which  is  required  to  be  marked, 
placarded,  or  labeled  in  accordance 
with  regulations  issued  under  the 
Hazardous  Materials  Transportation 
Act.  codified  at  49  CFR  parts  171 
through  180.  shall  retain  the  markings, 
placards,  and  labels,  and  any  other 
information  as  may  be  required  by  such 
regulations  on  the  package,  container, 
motor  vehicle,  rail  freight  car,  aircraft, 
vessel,  or  similar  receptacle  in 
accordance  with  the  following: 

(1)  Such  markings,  placards  and 
labels  shall  be  retained  on  the  package, 
container,  motor  vehicle,  rail  freight  car, 
aircraft,  vessel,  or  similar  receptacle 
until  the  hazardous  materials  have  been 
removed  therefrom  so  that  they  no 
longer  pose  a  health  or  safety  risk. 

(2)  Such  markings,  placards  and 
labels  shall  be  maintained  in  a  manner 
that  ensures  that  the  legend  is  readily 
visible. 

(b)  For  the  purposes  of  this  section, 
the  term  "hazardous  material"  has  the 
same  definition  as  in  the  Hazardous 
Materials  Regulations  of  the  U.S. 
Department  of  Transportation  at  49  CFR 
171.8. 

PART  1928— OCCUPATIONAL  SAFETY 
AND  HEALTH  STANDARDS  FOR 
AGRICULTURE 

7.  The  authority  citation  for  Part  1928 
is  revised  to  read  as  follows: 

Authority:  Sees.  4,  6,  8,  Occupational 
Safety  and  Health  Act  of  1970  (29  U.S.C  653, 
655,  657);  Secretary  of  Labor's  Order  Nos. 


12-71  (36  FR  8754),  8-76  (41  FR  25059),  9- 
83  (48  FR  35736),  or  1-90  (55  FR  9033).  as 
applicable;  29  CFR  part  1911. 

Section  1928.21  also  issued  under  Sec.  29, 
Hazardous  Materials  Transportation  Uniform 
Safety  Act  of  1990  (Public  Law  101-615, 104 
Stat.  3244  (49  use  1801-1819  and  5  U.S.C 
553). 

PART  192&-{AMENDED] 

8.  Section  1928.21  is  proposed  to  be 
amended  by  adding  a  new  paragraph 
(a)(7)  to  the  list  of  part  1910  standards 
applicable  to  agriculture  as  follows: 

%  1928.21    Applicable  standards  In  29  CFR 
Part  1910. 

(a)  •  •  * 

(7)  Retention  of  markings  and 
placards— §1910.1201. 

•        •        •        •        * 

[FR  Doc.  93-21869  Filed  9-9-93;  8:45  am) 

BILUNO  COOE  4510-2«-P 


DEPARTMENT  OF  DEFENSE 
Office  of  the  Secretary 

32  CFR  Part  199 

[DoO  6010.8-R] 
RIN-0720-AA18 

Civilian  Health  and  Medical  Program  of 
the  Uniformed  Services  (CHAMPUS); 
Hospice  Care 

AGENCY:  Office  of  the  Secretary,  DoD. 
ACTION:  Proposed  rule. 

SUMMARY:  This  proposed  rule  amends 
the  Civilian  Health  and  Medical 
Program  of  the  Uniformed  Services.  The 
proposed  amendment  establishes  a 
hospice  benefit  for  the  terminally  ill  that 
offers  an  alternative  to  traditional 
therapeutic  treatment  which  may  no 
longer  be  appropriate  or  desirable. 
Hospice  care  is  palliative  rather  than 
curative,  generally  emphasizing  home 
care  rather  than  institutional  care,  and 
treating  the  social,  psychological, 
spiritual,  and  physical  needs  of  the 
entire  family. 

DATES:  Written  public  comments  must 
be  received  on  or  before  October  12, 
1993. 

FOR  FURTHER  INFORMATION  CONTACT: 
David  E.  Bennett,  Program  Development 
Branch.  OCHAMPUS.  Aurora,  Colorado 
80045-6900.  telephone  (303) 361-1094. 
SUPPLEMENTARY  INFORMATION:  The 
Defense  Authorization  Act  for  FY  1992- 
93.  Public  Law  102-190,  directs 
CHAMPUS  to  provide  hospice  care  in 
the  manner  and  under  the  conditions 
provided  in  section  1861(dd)  of  the 
Social  Security  Act  (42  U.S.C. 
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1395x(dd)).  This  section  of  the  Social 
Security  Act  sets  forth  coverage/benefit 
guidelines,  along  with  certification 
criteria  for  participation  in  a  hospice 
program.  Since  it  is  Congress'  speciflc 
intent  to  establish  a  benefit  identical  to 
that  of  Medicare,  CHAMPUS  will  adopt 
the  provisions  currently  set  out  in 
Medicare's  hospice  coverage/benefit 
guidelines,  reimbursement 
methodologies  (including  national 
hospice  rates  and  wap,e  indices),  and 
certification  criteria  for  participation  in 
the  hospice  program  (42  CFR  part  418. 
Hospice  Care). 

The  CHAMPUS  hospice  benefit  is 
designed  to  provide  palliative  care  to 
individuals  with  prognoses  of  less  than 
6  months  to  live.  The  benefit  is  based 
upon  a  patient  and  family-centered 
model  where  the  views  of  the  patient 
and  family  or  friends  figure 
predominantly  in  the  care  decisions. 
This  type  of  care  emphasizes  supportive 
services,  such  as  pain  control  and  home 
care,  rather  than  cure-oriented  services 
provided  in  institutions  that  are 
otherwise  the  primary  focus  under 
CHAMPUS.  This  benefit  provides 
coverage  for  a  humane  and  sensible 
approach  to  cam  during  the  last  days  of 
life  for  some  terminally  ill  patients. 

Coverage/Benefits 

CHAMPUS  beneficiaries  who  are 
terminally  ill  (that  is.  a  life  expiectancy 
of  six  months  or  less)  will  be  eligible  for 
the  following  services  and  supplies  in 
lieu  of  other  CHAMPUS  benefits:  (1) 
Physicians'  services;  (2)  nursing  care 
provided  by  or  under  the  supervision  of 
a  registered  professional  nurse;  (3) 
medical  social  services  provided  by  a 
social  worker  who  is  working  under  the 
direction  of  a  physician;  (4)  counseling 
services  provided  to  the  terminally  ill 
individual  and  the  family  members  or 
other  persons  caring  for  the  individual 
at  home;  (5)  short-term  inpatient  care 
(both  general  and  respite);  (6)  medical 
supplies,  including  drugs  and 
biologicals;  (7)  durable  medical 
equipmeot,  as  well  as  other  self-help 
and  personal  comfort  items  related  to 
the  palliation  or  management  of  the 
patient's  terminal  illness  and  provided 
for  use  in  the  patient's  home:  (8)  home 
health  aide  services  furnished  by 
qualified  aides  and  homemakers 
services;  and  (9)  physical  therapy, 
occupational  therapy  and  speech- 
language  pathology  services. 

The  hospice  must  be  capable  of 
providing  core  services  on  a  24-hour 
basis.  This  consists  of  physician 
services,  nursing  care,  medical  social 
services,  and  counseling  services  for 
individuals  and  care  givers.  While  non- 
core  services  (i.e.,  short-term  inpatient 


care,  medical  supplies  and  equipment, 
etc.)  may  be  provided  under 
arrangements  with  other  agencies  or 
organizations,  the  lospice  vnust 
maintain  professional  management  of 
the  patient  at  all  Mmes. 

Twenty-four-hour  nursing  and  home 
health  aide  services  may  be  provided 
only  during  periods  of  crisis  and  then 
only  as  necessary  to  maintain  the 
terminally  ill  ind  vidual  at  home.  A 
period  of  crisis  is  defined  as  the  time  a 
patient  requires  continuous  care  to 
achieve  palliatior  or  management  of 
acute  medical  syriptoms.  TTiose  services 
which  are  not  necessary  for  the 
palliation  or  man  igement  of  the 
terminal  illness  a  "e  excluded  trom 
CHAMPUS  covenge. 

Short-term  inpr.tient  care,  both 
general  and  respi'e  care,  may  be 
provided  in  participating  hospice 
inpatient  units,  hospitals,  or  skilled 
nursing  facilities  SNFs).  Inpatient 
respite  care  is  provided  when  necessary 
to  relieve  family  members  or  other 
persons  caring  foi  the  individual  at 
home.  Respite  care  may  be  provided 
only  on  an  occasional  basis  and  is 
limited  to  no  mor?  than  five  cx>nsecutive 
days  at  a  time.  The  necessity  and 
frequency  of  this  care  will  be 
determined  by  tht:  beneficiary's 
treatment  team  wth  input  from  his  or 
her  attending  physician  and  the 
hospice's  medical  director.  The  care 
also  will  be  subject  to  medical  review  by 
the  CHAMPUS  medical  peer  review 
contractor.  Inpatient  respite  care  is  the 
only  type  of  care  that  can  be  provided 
in  a  Medicaid  (title  XIX)  certified 
nursing  facility. 

Counseling  ser\  ices  are  provided  for 
the  purpose  of  training  the  terminally  ill 
patient's  family  or  other  care-giver  to 
provide  care  and  to  help  the  patient  and 
those  caring  for  him  or  her  to  adjust  to 
the  individual's  approaching  death. 
While  bereavement  counseling/therapy 
is  required  as  part  of  the  overall 
CHAMPUS  hospice  benefit,  it  is  not 
reimbursable  under  CHAMPUS.  The 
specific  exclusions  of  custodial  care  and 
personal  comfort  items  applicable  to 
other  CHAMPUS  services  is  not 
applicable  to  hospice  care. 

Conditions  for  Coverage 

Under  the  hospice  benefit,  patients 
with  a  life  expectancy  of  six  months  or 
less  may  receive  four  episodes  of  care: 
Two  90-day  periods,  one  30-day  period 
and  a  final  period  of  unlimited  duration 
(a  subsequent  extension  period).  These 
episcxles  of  care  n:  ust  be  used 
consecutively;  that  is,  the  two  90-day 
election  periods  xr  ust  be  used  before  the 
30-day  period,  and  the  30-day  period 
must  be  used  before  the  final  period  of 


care.  Hospice  coverage  will  continue  as 
long  as  the  beneficiary  is  certified  as 
terminally  ill  and  has  not  revoked  his  or 
her  final  election  pericxi. 

Each  hospice  will  design  and  print  its 
own  election  statement  to  include  the 
following  information:  (1)  Identification 
of  the  p>articular  hospice  that  will 
provide  care  to  the  individual;  (2)  the 
individual's  or  representative's 
acknowledgment  that  he  or  she  has  been 
given  a  full  understanding  of  hospice 
care;  (3)  the  individual's  or 
representative's  acknowledgment  that 
he  or  she  understands  that  certain 
CHAMPUS  services  are  waived  by  the 
election;  (4)  the  effective  date  of  the 
election;  and  (5)  the  signature  of  the 
individual  or  representative.  The 
hospice  must  notify  the  CHAMPUS 
contractor  of  the  initiation,  change  or 
revocation  of  any  election. 

A  beneficiary's  terminal  illness  must 
be  certified  in  the  medical  record  by  the 
beneficiary's  attending  physician  (if  the 
patient  has  an  attending  physician]  and/ 
or  the  medieval  director  of  the  hospic:e 
program  providing  the  care,  or  by  a 
physician  member  of  the  hospice 
interdiscnplinary  team.  This  certification 
must  be  made  no  later  than  two  days 
after  the  hospice  care  is  initiated.  If  a 
subsequent  pericxl  of  hospice  care  is 
elec:ted,  the  medical  director  or  a  staff 
physician  of  the  hospic%  must  recertify 
at  the  beginning  of  that  period  that  the 
individual  is  terminally  ill.  The 
beneficiary  must  file  an  election 
statement  with  a  particular  hospice  in 
order  to  obtain  coverage.  In  doing  so, 
the  beneficiary  waives  all  rights  to 
CHAMPUS  payments  for  the  duration  of 
the  election  period  for:  (1)  Care  • 
provided  by  hospice  programs  other 
than  the  one  chosen  unless  provided 
under  arrangements  made  by  the  elected 
hospice;  and  (2)  other  CHAMPUS  basic 
program  services/benefits  related  to  the 
terminal  illness,  except  for  services  of 
an  attending  physician  who  is  not 
employed  by  or  under  contract  with  the 
hospice  program.  However,  any  covered 
CHAMPUS  services  not  related  to  the 
treatment  of  the  terminal  condition  for 
which  hospice  c:are  was  elec:ted,  which 
are  provided  during  a  hospice  elecrtion 
period  may  be  billed  to  the  CHAMPUS 
contractor  for  nonhospice  CHAMPUS 
reimbursement. 

Patients  may  revoke  a  hospice 
election,  but  in  doing  so,  they  forfeit  the 
remaining  days  in  the  election  period 
and  resume  CHAMPUS  coverage  of  the 
benefits  waived  under  that  ele<!tion.  For 
example,  a  patient  may  elect  to  receive 
services  under  the  second  90-day  period 
after  completing  the  first  election 
period,  and  then  after  60  days  of  that 
care,  decide  to  revoke  the  election.  The 
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remaining  days  (30  days)  of  the  election 
period  would  be  forfeited.  However,  the 
patient  could  at  any  time  elect  to  receive 
coverage  for  any  other  hospice  election 
period  for  which  he  or  she  was  eligible. 
In  this  particular  case,  it  would  be  the 
next  30-day  period.  Hospice  payment/ 
coverage  ends  upon  revocation  of  the 
final  election  period.  Patients  may  also 
change  from  one  hospice  program  to 
another  once  during  each  of  their 
election  periods.  The  change  is 
accomplished  by  submitting  a  signed 
statement  addressed  both  to  the  hospice 
from  which  the  patient  received  care 
and  to  the  newly  designated  hospice. 
The  statement  shall  include  the 
following  information:  (1)  The  name  of 
the  hospice  from  which  the  individual 
has  received  care;  (2)  the  name  of  the 
hospice  from  which  the  patient  plans  to 
receive  the  care;  and  (3)  the  date  the 
change  is  to  be  effective. 

A  written  plan  of  care  must  be 
established  and  periodically  reviewed 
by  the  beneficiary's  attending  physician 
or  the  hospice's  medical  director  and 
his/her  staff.  Hospice  care  must  be 
provided  pursuant  to  this  established 
plan  of  care. 

The  CHAMPUS  medical  peer  review 
contractor  will  request  and  review 
medical  records,  including  written 
plans  of  care,  to  make  sure  that  the 
services  were:  (1)  Covered  hospice 
services;  (2)  stipulated  in  the  written 
plan  of  care;  (3)  necessary  for  the 
application  or  management  of  the 
beneficiary's  terminal  illness;  and  (4) 
appropriately  classified  for  payment. 
Complete  medical  records  and  all 
supporting  documentation  must  be 
submitted  to  the  CHAMPUS  medical 
peer  review  contractor  within  30  days  of 
the  date  of  its  request.  If  records  are  not 
received  within  the  designated  time 
frame,  authorization  of  the  hospice 
benefit  will  be  denied  and  any  prior 
payments  made  will  be  recouped.  A 
denial  issued  for  this  reason  is  not  an 
initial  determination  under  §  199.10  of 
this  part,  and  is  not  appealable. 


Certification 

Hospice  programs  must  be  Medicare 
certified  in  order  to  receive 
reimbursement  under  CHAMPUS.  The 
hospice  program  can  be  either  a  public 
agency  or  a  private  organization  which 
provides  those  services  described  under 
the  coverage  section  above  on  a  24-hour 
basis,  and  which  also  provides 
bereavement  counseling  for  the 
immediate  family  of  the  terminally  ill 
individual.  The  program  must  be  able  to 
provide  these  services  in  the  patient's 
home,  on  an  outpatient  basis,  and  on  a 
short-term  inpatient  basis,  directly  or 
under  arrangements  made  by  the  agency 
or  organization.  However,  the  hospice 
program  must  maintain  professional 
management  responsibility  for  all  such 
services  furnished  to  the  individual, 
regardless  of  the  location  or  facility  in 
which  such  services  are  rendered. 

The  hospice  must  enter  into  an 
agreement  with  CHAMPUS  to  be 
qualified  to  participate  and  to  be  eligible 
for  payment  under  the  program.  This 
agreement  will  be  patterned  after  the 
Medicare  hospice  participation 
agreement  and  will  be  available  from 
the  CHAMPUS  contractors  to  any 
Medicare  approved  hospice  wishing  to 
participate  under  the  CHAMPUS 
hospice  program. 

Reimbursement 

CHAMPUS  will  use  national 
Medicare  hospice  rates  for 
reimbursement  of  each  of  the  following 
levels  of  care  provided  by  or  under 
arrangement  with  a  Medicare  approved 
hospice  program:  (1)  Routine  home  care; 
(2)  continuous  home  care;  (3)  inpatient 
respite  care;  (4)  general  inpatient  care. 
The  hospice  will  be  paid  a  daily  rate  for 
the  above  levels  of  care,  with  the 
exception  of  continuous  home  care 
which  will  be  reimbursed  on  an  hourly 
rate.  The  rates  are  based  on  a  cost- 
related  prospective  payment  method 
subject  to  a  "cap"  amount  and  will  be 
adjusted  annually  by  the  Medicare 


hospital  market  basket  inflation  factor 
for  services  rendered  on  or  after  October 
1  of  each  fiscal  year.  Table  I  represents 
the  national  Medicare  rates  for  hospice 
services  provided  on  or  after  October  1. 
1992.  through  September  30. 1993. 
along  with  the  wage  and  nonwage 
components  of  each: 

Table  I 


Na- 
tional 
rate 

Wage 
compo- 
nent 

Nonwage 
compo- 
nent 

Routine  Home 
Care  

ContimxHiS 
Home  Care 

Inpatient  Res- 
prte  

$86.66 

505.80 

89.64 

385.52 

$59.54 

347.54 

48.52 

246.77 

$27.12 

158.26 

41.12 

General  Inpa- 
tient   

138.75 

These  national  payment  rates  will  be 
adjusted  for  regional  wage  differences 
by  using  appropriate  area  wage  indices. 
The  hospice  will  be  reimbursed  for  an 
amount  applicable  to  the  type  and 
intensity  of  the  services  furnished  to  the 
beneficiary  on  a  particular  day. 

One  rate  will  be  paid  for  each  level  of 
care,  except  for  continuous  home  care 
where  reimbursement  is  based  on  the 
number  of  hours  of  continuous  care 
furnished  to  the  beneficiary  on  that  day. 
More  than  half  of  the  period  of 
continuous  care  must  be  provided  by 
either  a  registered  or  licensed  practical 
nurse.  A  minimum  of  8  hours  must  be 
provided  during  a  24-hour  day  which 
begins  and  ends  at  midnight.  The  care 
need  not  be  continuous;  Uiat  is,  four 
hours  could  be  provided  in  the  morning 
and  another  four  hours  in  the  evening. 
Homemaker  and  aide  services  may  be 
provided  to  supplement  the  nursing 
care  to  enable  the  individual  to  remain 
at  home.  Table  11  provides  an  example 
of  CHAMPUS  reimbursement  for  10 
hours  of  continuous  home  care  provided 
in  Denver.  Colorado: 
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TABLE  II 

National    Wage  Component    x    Imlexfor    -  Adjusted  Wage 

Rate        Subject  to  Index             Denver  Component 

$505.80            $347.54           x      1 214n  -  $421.95 


Adjusted  Wage    + 
Component 


Nonwage      +    24  Hour    x    Hours  of    -    Hospice 
Component  Day  Care  Rate 


($421.95  •>- $158.26) 
24  hr 


X 10  =  $241.75 


The  continuous  home  care  rate  of 
$241.75  was  figured  by  dividing  the 
adjusted  rate  (i.e.,  the  adjusted  wage 
component  plus  nonwage  component) 
by  24  hours  and  multiplying  that 


amount  by  the  actus  1  number  of  hours 
rendered. 

Payment  for  inpatient  respite  care 
may  be  made  for  a  maximum  of  5  days 
at  a  time,  including  he  date  of 
admission  but  not  omnting  the  date  of 


discharge.  Payment  for  the  sixth  and 
any  subsequent  days  is  to  be  made  at  the 
routine  home  care  rate.  Table  III 
provides  an  example  of  CHAMPUS 
reimbursement  for  12  days  of  inpatient 
respite  care  in  Cheyenne,  Wyoming: 


TABLE  III 

Respite  Rate  (5  days) 

Wage  Component    x     Index  for    - 

Adjusted  Wage 

Subject  to  Index           Cheyenne 

Component 

$48.52             X        .9565 

$46.41 

Adjusted  Wage    +      Nonwage      » 

Adjusted    x       5  days 

■     Respite 

Component            Component 

Rate             Maximum 

Rate 

$46.41           +       $41.12 

$87.53      X           5 

-    $437.65 

Routine  Home  Care  Rate  (7  days) 

Wage  Component    x     Index  for     - 

Adjusted  Wage 

Subject  to  Index           Cheyenne 

Component 

$59.54            X       .95 

65 

$56.95 

1i 
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Adjusted  Wage    +      Nonwage      -    Adjusted    x        7  days        -    Routine 
Component        •    Component  Rate  Home  Care  Rale 

$56.95  +        $27.12        -      $84.07      x  7  -    $588.49 


CHAMPUS  Payment  for  Respite  Care 
Respite  Rate    +    Routine  Home  Care 
for  5  days  Rate  for  7  days 

$437.65       +  $588.49 


Payment  for  1 2  days 

of  Respite  Care 

$1,026.14 


Since  respite  care  is  limited  to  a 
maximum  of  5  days,  the  remaining  7 
days  were  figured  using  the  routine 
home  care  rate.  The  payment  amounts 
for  both  respite  and  routine  home  care 
were  combined  to  establish  a  payment 
amount  for  the  12  days  of  inpatient  care. 

Payment  for  physicians' 
administrative  and  general  supervisory 
activities  a"°  included  in  the  national 
payment  rate.  This  involves  the 
establishment,  review  and  updating  of 
plans  of  care,  supervising  care  and 
services,  and  establishing  governing 
policies.  These  services  are  generally 
performed  by  the  hospice's  medical 
director  and  the  physician  member  of 
the  treatment  team. 

Payment  for  physicians*  direct  patient 
care  services  (i.e.,  physicians  employed 
by  or  under  contract  with  a  hospice 
program)  may  be  paid  in  addition  to  the 
adjusted  national  rate  fat  that  particular 
level  of  care.  The  hospice  will  be 
reimbursed  in  accordance  with 
CHAMPUS'  allowable  charge 
methodology.  However,  these  physician 
payments  will  be  counted  toward  the 
hospice  cap  limitation. 

Patient  care  services  rendered  by  an 
independent  attending  physician  (a 
physician  w  ho  is  not  employed  by  or 
under  contract  with  the  hospice)  are  not 
part  of  the  hospice  benefit.  The  provider 
may  bill  in  his/her  own  right,  and  the 
services  are  subject  to  the  CHAMPUS 
allowable  charge  methodology.  This 
reimbursement  is  not  counted  toward 
the  cap  limitation.  Services  provided  by 
an  independent  attending  physician 
must  be  coordinated  with  any  direct 
care  services  provided  by  hospice 
physicians.  The  hospice  must  notify  the 
CHAMPUS  contractor  of  the  name  of  the 
physician  who  has  been  designated  as 
the  attending  physician  whenever  the 
attending  physician  is  not  a  hospice 
employee. 


No  payment  may  be  made  for 
physician  services  furnished  voluntarily 
(both  physicians  employed  by  and 
under  contract  with  the  hospice  and 
independent  attending  ph)^icians).  The 
physician  rendering  such  services  may 
not  discriminate  against  CHAMPUS 
beneficiaries;  e.g.,  designate  all  or  a 
majority  of  services  rendered  to  non- 
CHAMPUS  patients  as  volunteer  and  at 
the  same  time  bill  for  CHAMPUS 
patients. 

Each  hospice  program  v«n  be  subject 
to  a  cap  on  aggregate  CHAMPUS 
payments  from  November  1  through 
October  31  of  each  year,  hereafter 
known  as  "the  cap  period."  CHAMPUS 
will  use  the  annual  Medicare  statutory 
amount  in  calculation  of  each  of  the 
hospice's  aggregate  cap  limitations.  The 
Medicare  cap  amount  for  the  period 
November  1, 1992,  through  October  31, 
1993,  is  $11,551.  Armual  adjustments  to 
the  cap  amount  will  be  the  same  as 
Medicare.  The  aggregate  cap  amount 
(statutory  Medicare  cap  amount  times 
the  number  of  CHAMPUS  beneficiaries 
electing  hospice  care  during  cap  period) 
will  be  compared  with  total  (actual) 
CHAMPUS  payments  made  during  the 
same  period.  Payments  in  excess  of  the 
aggregate  cap  amount  must  be  refunded 
by  the  hospice  program.  The  adjusted 
statutory  Medicare  cap  amount  will  be 
obtained  from  Medicare  (Health  Care 
Financing  Administration  (HCFA))  prior 
to  the  end  of  each  cap  period. 
Computation  and  application  of  the 
"cap  amount"  will  be  made  by  the 
CHAMPUS  contractors  at  the  end  of 
each  cap  period. 

Calculation  of  the  cap  amount  for  a 
hospice  which  has  not  participated  in 
the  program  for  an  entire  cap  year 
(November  1  through  October  31)  will 
be  based  on  a  period  of  least  12  months 
but  no  more  than  24  months.  For 
example,  the  first  cap  period  for  a 
hospice  entering  the  program  after 


November  1, 1993,  but  before  November 
1, 1994,  would  end  October  31. 1995. 
Payments  for  inpatient  hospice  care 
are  also  subject  to  a  limitation  on  the 
number  of  days  of  inpatient  care 
furnished  to  a  CHAMPUS  patient. 
During  the  12-month  period  beginning 
November  1  of  each  year  and  ending 
October  31,  the  aggregate  number  of 
inpatient  days  (both  for  general 
inpatient  care  and  inpatient  respite  care) 
may  not  exceed  20  percent  of  the 
aggregate  total  number  of  days  of 
hospice  care  provided  to  all  CHAMPUS 
beneficiaries  during  the  same  period. 
Computation  and  application  of  the 
limit  will  be  made  by  the  CHAMPUS 
contractors  at  the  end  of  each  cap 
period.  Any  excess  reimbursement  must 
be  refunded  by  the  hospice. 

The  hospice  is  responsible  for 
reporting  the  following  data  within  30 
days  after  the  end  of  the  cap  period:  (1) 
The  total  number  of  inpatient  days 
furnished  to  CHAMPUS  hospice 
patients  (both  general  inpatient  and 
inpatient  respite  days);  (2)  the  total 
number  of  days  of  CHAMPUS  hospice 
care  (both  inpatient  and  home  care);  and 
(3)  the  total  number  of  CHAMPUS 
bcmeficiaries  electing  hospice  care. 
When  a  beneficiary  elects  to  receive 
hospice  benefits  from  two  or  more 
different  hospices,  there  will  be  a 
proportional  application  of  the  cap 
amount. 

A  hospice  dissatisfied  with  the 
contractor's  calculation  and  application 
of  its  cap  amount  and/or  inpatient 
limitation  may  request  and  obtain  a 
contractor  review  if  the  amount  of 
program  reimbursement  in 
controversy — with  respect  to  the  matter 
which  the  hospice  has  a  right  to 
review — is  at  least  $1000.  The 
administrative  review  by  the  CHAMPUS 
contractor  of  the  calculation  and 
application  of  the  cap  amount  and/or 
the  inpatient  limitation  is  the  only 
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administrative  review  available.  These 
calculations  are  not  subject  to  the 
appeal  procedures  set  forth  in  §  199.10 
of  this  part.  In  addition,  the  methods 
and  standards  for  calculation  of  the 
hospice  payment  rates  established  by 
CHAMPUS.  as  well  as  questions  as  to 
the  validity  of  the  applicable  law, 
regulation  or  CHAMPUS  decisions,  are 
not  subject  to  administrative  review, 
including  the  appeal  procedures  of 
§199.10  of  this  part. 

There  are  no  deductibles  under  the 
hospice  beneHt.  CHAMPUS  pays  the 


full  cost  of  all  covered  services  for  the 
terminal  illness,  exa^pt  for  small  cost- 
share  amounts  for  ovtpatient  drugs  and 
inpatient  respite  can .  The  patient  is 
responsible  for  5  per:«nt  of  the  cost  of 
outpatient  drugs  or  $5  toward  each 
prescription,  whichever  is  less. 
Additionally,  the  co^t  of  the 
prescription  (drugs  c r  biobgicals)  may 
not  exceed  what  a  prudent  buyer  (that 
is.  a  buyer  who  refuses  to  pay  more  than 
the  going  price  for  an  item  or  service 
and  also  seeks  to  economize  by 


minimizing  costs)  would  pay  in  similar 
circumstances.  For  inpatient  respite 
care,  the  patient  pays  5  percent  of  the 
CHAMPUS-allowed  rate  (approximately 
$4.31  per  day);  i.e..  5  percent  of  the 
amount  CHAMPUS  has  estimated  to  be 
the  cost  of  .-espite  care,  after  adjusting 
the  national  rate  for  local  wage 
differences.  The  rate  varies  slightly 
depending  on  the  geographic  area  of  the 
country.  Table  IV  provides  an  example 
of  the  calculation  of  the  cost-share  for 
respite  care  in  Denver,  Colorado: 


TABLE  IV 


Wage  Componer 

It     X      I 

nd;x  for 

»    Adjusted  Wage 

Subject  to  Index            D<  nver 

Component 

$48.52 

X      1.2141 

$58.91 

Adjusted  Wage 

+      Nonwage 

-    Adjusted 

Component 

Component 

Rate 

$55.98 

+      : 

J9.50 

-      $95.48 

Adjusted  Rate    -;-    .95  (Rate  to  Include  Cost  -  Share)    x    %  Cost  -  Share 
95.48  -5-  .95  X  .05 


Cost  -  Share  Amount 
$5.03 


The  total  amount  of  cost-share  for 
inpatient  respite  care  for  any  beneficiary 
during  a  hospice  cost-share  period  may 
not  exceed  the  amount  of  the  inpatient 
Medicare  hospital  deductible  applicable 
for  the  year  in  which  the  hospice  cost- 
share  period  began. 

Hospice  care  is  viewed  as  the  most 
cost-effective  form  of  treatment  for  the 
terminally  ill.  The  benefit  lowers  costs 
by  reducing  or  eliminating  inpatient 
days,  unnecessary  tests,  and  expensive 
ciu-ative  therapies.  The  national  rate 
system  is  designed  to  reimburse  the 
hospice  for  the  costs  of  all  covered 
services  related  to  the  treatment  of  the 
beneficiary's  terminal  illness,  including 
the  administrative  and  general 
supervisory  activities  performed  by 
physicians  who  are  employees  of  or 
working  under  arrangements  made  with 
the  hospice.  Establishment  of  treatment 
plans.  su{>ervision  of  care  and  services 
and  periodic  review  and  updating  of 


plans  are  included  i  i  the 
reimbursement  rates . 

The  beneficiary  is  required  to  waive 
all  other  CHAMPUS  benefits  when 
electing  hospice  car>;  since  continued 
receipt  of  nonhospic  e  services,  whose 
purpose  is  to  effect  £  cure,  would  be 
inappropriate  for  beneficiaries  selecting 
hospice  care  and  im  onsistent  with  the 
intention  that  the  hcspice  benefit 
should  be  a  substitute  for.  not  an 
addition  to.  coveragj  of  intensive 
curative  care  under  the  basic  CHAMPUS 
benefit. 

Appeal  rights  subsequent  to  a  review 
decision  by  a  medical  peer  review 
contractor  differ  kon  those  made  by  a 
CHAMPUS  contractor.  32  CFR  199.15 
governs  appeal  righ  ;s  for  peer  review. 
Beneficiaries  are  en  :itled  to  a 
reconsideration  anc ,  if  the  denial  is 
upheld  and  the  amc  unt  in  controversy 
is  $300  or  more,  a  hearing  at 
CXIHAMPUS.  Providers,  however,  are 
only  entitled  to  a  reconsideration  for 


denials  based  on  medical  necessity  and/ 
or  appropriateness  of  the  care  setting. 
Conversely,  when  a  CH.\MPUS 
contractor  denies  a  claim,  both 
beneficiary  and  provider  are  entitled  to 
a  (1)  reconsideration;  (2)  formal  review 
if  the  amount  in  controversy  is  $50;  and 
(3)  a  hearing  if  the  amount  in 
controversy  is  $300.  Denials  for  medical 
necessity  are  the  responsibility  of  the 
medical  peer  review  contractor,  while 
coverage  denials  are  the  CHAMPUS 
contractor's  responsibility. 

Regulatory  Procedures 

Executive  Order  12291  requires  that  a 
regulatory-  impact  analysis  be  performed 
on  any  major  rule.  A  "major  rule"  is 
defined  as  oae  which  would  result  in  an 
annual  effect  on  the  national  economy 
of  $100  million  or  more,  or  which 
would  have  other  substantial  impacts. 

The  Regulatory  Flexibility  Act  (RFA) 
requires  dhat  each  federal  agency 
prepare,  and  make  available  for  public 
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comment,  a  regulatory  flexibility 
analysis  when  the  agency  issues  a 
regulation  which  would  have  a 
significant  impact  on  a  substantia) 
number  of  small  entities. 

This  proposed  rule  is  not  a  major  rule 
under  Executive  Order  12291.  The 
changes  set  forth  in  this  proposed  rule 
are  major  revisions  to  existing 
regulation.  The  changes  made  in  this 
proposed  rule  involved  an  expansion  of 
CHA.MPUS  benefits.  In  addition,  this 
proposed  rule  will  have  minor  impact 
and  will  not  significantly  affect  a 
substantial  number  of  small  entities.  In 
light  of  the  above,  no  regulatory  impact 
analysis  is  r^ouired. 

We  certify  tnat  this  proposed  rule  has 
been  reviewed  under  the  provisions  of 
the  October  23, 1991.  Executive  Order 
on  Gvil  Justice  Reform.  This  proposed 
rule  meets  all  applicable  standards 
provided  ir  'hat  executive  order. 

This  rule  uoes  i-mpose  minimal 
information  collection  requirements  to 
include  the  following:  (1)  Total  number 
of  inpatient  hospice  days;  (2)  total 
number  hospice  days  (both  inpatient 
and  home  care);  and  (3)  total  number  of 
beneficiaries  electing  hospice  care. 

The  fact  that  all  CHAMPUS  approved 
hospice  programs  are  suhject  to 
Medicare  reporting  requirements  (i.e., 
they  must  be  Medicare  certified  in  order 
to  receive  CHAMPUS  reimbursement), 
will  tend  to  minimize  the  adoxinistrative 
burden  imposed  by  this  rule.  The 
hospice  will  already  have  an  established 
data  collection  system  in  place  for 
developing  these  annual  reports. 
Overall,  resource  allocation 
(administrative  time)  will  be  minimal 
since  the  number  of  CHAMPUS  hospice 
beneficiaries  would  be 
disproportionately  low  compared  to  the 
number  of  N.  dicare  patients.  In  other 
words,  since  the  facility  already  has  to 
collect,  arrange,  and  siU>mit  the  data  on 
a  majority  of  its  patients,  the 
administrative  costs  and/or  burden  of 
reporting  CHAMPUS  hospice  patients 
could  be  minimal.  Tbe  hospice  would 
have  to  expand  only  the  data  collection 
parameters  (data  on  CHAMPUS 
beneficiaries)  in  order  to  meet  the 
requirements  under  this  rule. 

The  rule  represents  an  expansion  of 
benefits  under  the  CHAMPUS  program, 
resulting  in  certification  of  a  new 
provider  category  (hospice).  Although 
hospice  programs  are  accustomed  to  the 
proposed  repculing  requirements  and 
would  not  view  this  as  an 
administrative  intrusion,  the  proposed 
rule  has  been  prepared  for  review  by  the 
Executive  OfGce  of  Management  and 
Budget  under  authority  of  the 
Paperwork  ^eduction  Act  of  1980  (44 
U.S.C.  3501-3520J. 


List  of  Subjects  in  32  CFR  Part  199 

Gaims,  Handicapped,  Health 
insurance,  Military  personnel. 

Accordingly,  32  CFR  part  199,  is 
proposed  to  be  amended  as  follows: 

PART  199-CfVILlAN  HEALTH  AND 
MEDICAL  PROGRAM  OF  THE 
UNIFORMED  SERVICES  (CHAMPUS) 

1.  The  authority  citation  for  part  199 
continues  to  read  as  follows: 

Authority:  10  U.S.C  1079, 1086,  and  5 
U.S.C  301. 

2.  Section  199.2(b)  is  amended  by 
adding  a  definition  for  "hospice  care"  in 
alphabetical  order  as  follows: 

$19S.2    Deflnttions. 


(b)*  •  • 

Hospice  care.  Hospice  care  is  a 
program  which  provides  an  integrated 
set  of  services  and  supplies  designed  to 
care  for  the  terminally  ill.  This  type  oif 
care  emphasizes  supportive  services, 
such  as  pain  control  and  home  care, 
rather  than  cure-oriented  services 
provided  in  institutions  that  are 
othervvise  the  primary  focus  under 
OLYMPUS.  The  benefit  provides 
coverage  for  a  humane  and  sensible 
approach  to  care  during  the  last  days  of 
life  for  some  terminally  ill  patients. 
■        •        •        •        • 

3.  Section  199.4  is  proposed  to  be 
amended  by  adding  new  paragraph 
(e)(19). 

i  199.4    Basic  program  benefits. 

•        •         •         •         • 

(e)*  •   • 

(19)  Hospice  care.  Hospice  care  is  a 
program  which  provides  an  integrated 
set  of  services  and  supplies  designed  to 
care  for  the  terminally  ill.  This  type  of 
care  emphasizes  supportive  services, 
such  as  pain  control  and  home  care, 
rather  than  cure-oriented  services 
provided  in  institutions  that  are 
otherwise  the  primary  focus  under 
CHAMPUS.  The  benefit  provides 
coverage  for  a  humane  and  sensible 
approach  to  care  during  the  last  days  of 
life  for  some  terminally  ill  patients. 

(i)  Benefit  coverage.  CHAMPUS 
beneficiaries  who  are  terminally  ill  (that 
is,  a  life  expectancy  of  six  months  or 
less)  will  be  eligible  for  the  following 
services  and  suppUes  in  lieu  of  most 
other  CHAMPUS  benefits; 

(A)  Physician  services. 

(B)  Nursing  care  provided  by  or  under 
the  supervision  of  a  registered 
professional  nurse. 

(C)  Medical  social  services  provided 
by  a  social  worker  who  has  at  least  a 
bachelor's  degree  from  a  school 


accredited  or  approved  by  the  Council 
on  Social  Work  Education,  and  who  is 
working  under  tbe  direction  of  a 
physician. 

(u)  Counseling  services  provided  to 
the  terminally  ill  individual  and  the 
family  member  or  other  persons  caring 
for  the  individual  at  home.  Counseling, 
including  dietary  counseling,  may  be 
provided  both  for  the  purpose  of 
training  the  individual's  family  or  other 
care-giver  to  provide  care,  and  for  the 
purpose  of  helping  the  individual  and 
those  caring  for  him  or  her  to  adjust  to 
the  individual's  approaching  death. 
Bereavement  counseling,  which  consists 
of  counseling  services  provided  to  the 
individual's  family  after  the  individual's 
death,  is  a  required  hospice  service  but 
it  is  not  reimbursable. 

(E)  Home  health  aide  services 
furnished  by  qualified  aides  and 
homemaker  services.  Home  health  aides 
may  provide  personal  care  services. 
Aides  also  may  perform  household 
services  to  maintain  a  safe  and  sanitary 
environment  in  areas  of  tbe  home  used 
by  the  patient.  Examples  of  such 
services  are  changing  the  bed  or  light 
cleaning  and  laundering  essential  to  the 
comfort  and  cleanliness  of  the  patient. 
Aide  services  must  be  provided  under 
the  general  supervision  of  a  registered 
nurse.  Homemaker  services  may  include 
assistance  in  personal  care,  maintenaiKS 
of  a  safe  and  healthy  environment  and 
services  to  enable  the  individual  to 
carry  out  the  plan  of  care. 

(F)  Medical  appliances  and  supplies, 
including  drags  and  biological.  Only 
drugs  that  are  used  primarily  for  the 
relief  of  pain  and  symptom  control 
related  to  the  individual's  terminal 
illness  are  covered.  Appliances  xaay 
include  covered  durable  medical 
equipment,  as  well  as  other  self-help 
and  personal  comfort  items  related  to 
the  palliation  or  management  of  tbe 
patient's  condition  while  he  or  she  is 
under  hospice  care.  Medical  supplies 
include  those  that  are  part  of  the  written 
plan  of  care. 

(G)  Physical  therapy,  occupational 
therapy  and  speech-language  pathology 
services  provided  for  pxirposes  of 
symptom  control  or  to  enable  the 
individual  to  maintain  activities  of  daily 
living  and  basic  functionsl  skills. 

(H)  Short-term  inpatient  care 
provided  in  a  participating  hospice 
inpatient  unit,  or  a  participating 
hospital,  skilled  nursing  facility  (SNF) 
or  nursing  home  that  additionally  meets 
the  special  hospice  standards  regarding 
staffing  and  patient  areas.  Services 
provided  in  an  inpatient  setting  must 
conform  to  the  written  plan  of  care. 
Inpatient  care  may  be  required  for 
procedures  necessary  for  pain  control  or 
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acute  or  chronic  symptom  management. 
Inpatient  care  may  also  be  furnished  to 
provide  respite  for  the  individual's 
family  or  other  persons  caring  for  the 
individual  at  home.  Respite  care  is  the 
only  type  of  inpatient  care  that  may  be 
provided  in  a  nursing  home. 

Note:  The  limitations  on  custodial  care  and 
personal  comfort  items  applicable  to  other 
CHAMPUS  services  are  not  applicable  to 
hospice  care. 

(ii)  The  hospice  must  be  capable  of 
providing  core  services  on  a  24-hour 
basis;  i.e.,  physician  services,  nursing 
care,  medical  social  services  for 
individuals  and  care  givers.  Refer  to 
paragraphs  (e)(19)(i)(A).  (e)(19)(i)(B). 
and  (e)(19)(i)(C)  of  this  section. 

(iii)  While  non-core  services  (i.e., 
counseling  services,  home  health  aid 
services,  medical  appliances  and 
supplies,  physical  therapy,  occupational 
therapy,  speech-language  pathology  and 
short-term  inpatient  care)  may  be 
provided  under  arrangements  with  other 
agencies  or  organizations,  the  hospice 
must  maintain  profiessional  management 
of  the  patient  at  all  times.  Refer  to 
paragraphs  (e)(19)(i)(D).  (e){19){i)(E). 
(e){19)(i)(F),  {e)(19)(i)(G).  and 
(e)(19)(i)(H)  of  this  section. 

(iv)  Hospice  care  fs  divided  into 
distinct  periods/episodes  of  care.  The 
terminally  ill  beneficiary  may  elect  to 
receive  hospice  benefits  for  an  initial 
period  of  90  days,  a  subsequent  period 
of  90  days,  a  second  subsequent  period 
of  30  days,  and  a  final  period  of 
unlimited  duration. 

(v)  CondiUons  for  coverage.  The 
CHAMPUS  beneficiary  must  meet  the 
following  conditions/criteria  in  order  to 
be  eligible  for  the  hospice  benefits  and 
services  referenced  in  paragraph 
{e)(19)(i)  of  this  section. 

(A)  There  must  be  written 
certification  in  the  medical  record  by 
the  beneficiary's  attending  physician  (if 
the  patient  has  an  attending  physician) 
and  the  medical  director  of  the  hospice 
providing  the  care,  or  by  a  physician 
member  of  the  hospice  interdisciplinary 
team  that  the  beneficiary  is  terminally 
ill  with  a  life  expectancy  of  six  months 
or  less. 

(1)  Written  certification  must  be  made 
within  two  calendar  days  after  hospice 
care  is  initiated.  If  the  hospice  cannot 
obtain  the  written  certifications  within 
two  calendar  days,  it  must  obtain  oral 
certifications  within  two  calendar  days 
and  written  certification  no  later  than 
eight  calendar  days  after  hospice  care  is 
initiated. 

{2)  The  medical  director  or  a  staff 
physician  of  the  hospice  program  must 
recertify  any  subsequent  periods  of 
hospice  care  for  which  the  beneficiary  is 
eligible. 


(3)  Hospice  staif  must  make  an 
appropriate  entry  in  the  patient's 
medical  record  a:  soon  as  oral 
certification  is  re<»ived  and  file  written 
certification  in  the  medical  record  as 
soon  as  it  is  recei  ved. 

(B)  The  terminally  ill  beneficiary  must 
elect  to  receive  b  ^spice  care  for  each 
specified  period  if  time;  i.e.,  the  two  90- 
day  periods,  a  su  ^sequent  30-day 
period,  and  a  final  period  of  unlimited 
duration. 

(l)Theepisod<)sof  caremustbe  used 
consecutively;  Lv..,  the  two  90-day 
periods  first,  the  i  the  30-day  period, 
followed  by  the  final  psriod. 

(2)  The  initial  election  will  continue 
through  subsequent  election  periods 
without  a  break  in  care  as  long  as  the 
individual  remains  in  the  hospice  and 
does  not  revoke  be  election. 

(3)  The  effect!^ 'e  date  of  the  election 
may  begin  on  tho  first  day  of  hospice 
care  or  any  subs(!quent  day  of  care,  but 
the  effective  datr  cannot  be  made  prior 
to  the  date  that  t  le  election  was  made. 

[4]  The  benefi<;iary  or  representative 
may  revoke  a  hospice  election  at  any 
time,  but  in  doirg  so,  the  remaining 
days  of  that  part  cular  election  period 
are  forfeited  and  standard  CHAMPUS 
coverage  resumes.  To  revoke  the 
hospice  benefit,  the  beneficiary  or 
representative  must  file,  with  the 
hospice,  a  signed  and  dated  statement 
with  the  hospice. 

Note:  Representative  means  an  individual 
who  has  been  authorized  under  State  law  to 
terminate  medical  care  or  to  elect  or  revoke 
the  election  of  hospice  care  on  behalf  of  a 
terminally  ill  individual  who  is  mentally  or 
physically  incspacitated. 

(5)  If  an  election  of  hospice  benefits 
has  been  revoked,  the  individual,  or  his 
or  her  representative,  may  at  any  time 
file  a  hospice  eUction  for  any  period  of 
time  still  available  to  the  individual,  in 
accordance  with  §  199.4(e)(19)(v)(B). 

(6)  A  CHAMPUS  beneficiary  may 
change,  once  in  jach  election  period, 
the  designation  <»f  the  particular  hospice 
from  which  he  or  she  elects  to  receive 
hospice  care. 

(7)  Each  hospi  :e  will  design  and  print 
its  own  election  statement  to  include 
the  following  information: 

[i]  Identification  of  the  particular 
hospice  that  will  provide  care  to  the 
individual. 

(ji)  The  individual's  or 
representative's  acknowledgment  that 
he  or  she  has  bei  n  given  a  fiill 
understanding  o  the  palliative  rather 
than  curative  nature  of  hospice  care,  as 
it  relates  to  the  individual's  terminal 
illness. 

(///)  The  indivi  dual's  or 
representative's  Jicknowledgment  that 


he  or  she  understands  that  certain 
CHAMPUS  services  are  waived  by  the 
election. 

[iv)  The  effective  date  of  the  election. 

(v)  The  signature  of  the  individual  or 
representative,  and  the  date  signed. 

(8)  The  hospice  must  notify  the 
CHAMPUS  contractor  of  the  initiation, 
change  or  revocation  of  any  election. 

(C)  The  beneficiary  must  waive  all 
rights  to  other  CHAMPUS  pa\Tnents  for 
the  duration  of  the  election  period  for 

(1)  Care  provided  by  any  hospice 
program  other  than  the  one  chosen 
unless  provided  under  arrangements 
made  by  the  elected  hospice;  and 

(2)  Other  CHAMPUS  basic  program 
services/benefits  related  to  the  terminal 
illness,  except  for  services  of  an 
attending  physician  who  is  not 
emploj-ed  by  or  under  contract  with  the 
hospice  program. 

[3]  Basic  CHAMPUS  coverage  v«ll  be 
reinstated  upon  revocation  of  the 
hospice  election. 

(D)  A  written  plan  of  care  must  be 
established  within  two  calendar  days 
following  the  day  of  the  beneficiary's 
assessment  by  the  attending  physician, 
medical  director,  or  physician  designee 
and  interdisciplinary  group  (this  group 
must  have  at  least  one  physician,  one 
registered  professional  nurse,  one  social 
worker,  and  one  pastoral  or  other 
counselor)  prior  to  providing  care.  The 
hospice  must  follow  this  plan  in  the 
treatment  of  the  patient.  The  plan  must 
be  reviewed  and  updated,  at  intervals 
specified  in  the  plan,  by  the  attending 
physician,  medical  director  and 
interdisciplinary  group.  These  reviews 
must  be  documented. 

(E)  Complete  medical  records  and  all 
supporting  documentation  must  be 
submitted  to  the  CHAMPUS  medical 
peer  review  contractor  within  30  days  of 
the  date  of  its  request.  If  records  are  not 
received  within  the  designated  time 
frame,  authorization  of  the  hospice 
benefit  will  be  denied  and  any  prior 
payments  made  will  be  recouped.  A 
denial  issued  for  this  reason  is  not  an 
initial  determination  under  §  199.10  and 
is  not  appealable. 

3.  Section  199.6  is  proposed  to  be 
amended  by  adding  new  paragraph 

(b)(4)(xiii). 

§  199.6    Authorized  providers. 

(b)*  •  * 

(4)*  •  • 

(xii)  Hospice  programs  must  be 
Medicare  certified  and  meet  all 
Medicare  Conditions  of  participation 
(42  CFR  part  418)  in  relation  to 
CHAMPUS  patients  in  order  to  receive 
payment  under  the  CHAMPUS  program. 
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The  hospice  program  can  be  either  a 
public  agency  or  private  organization  (or 
a  subdivision  thereof)  which: 

(A)  Is  primarily  engaged  in  providing 
the  care  and  services  described  under 

§  199.4(e)(19)  and  makes  such  services 
available  on  a  24-hour  basis. 

(B)  Provides  bereavement  counseling 
for  the  immediate  family  of  terminally 
ill  individuals. 

(C)  Provides  for  such  care  and 
services  in  individuals'  homes,  on  an 
outpatient  basis,  and  on  a  short-term 
inpatient  basis,  directly  or  under 
arrangements  made  by  the  hospice 
program,  except  that  the  agency  or 
organization  must: 

(7)  Routinely  supply  a  substantial 
amount  of  the  nursing  and  physician 
services;  medical  supplies  and 
appliances:  and  counseling  services  for 
the  patient  and  his  or  her  family. 

(2)  Maintain  professional  management 
responsibility  for  all  services  which  are 
not  directly  furnished  to  the  patient, 
regardless  of  the  location  or  facility  in 
which  the  services  are  rendered. 

|3)  Provide  assurances  that  the 
aggregate  number  of  days  of  inpatient 
care  provided  in  any  12-monlh  period 
does  not  exceed  20  percent  of  the 
aggregate  number  of  actual  days  of  care 
during  the  same  period. 

[4]  Have  an  interdisciplinary  group 
composed  of  the  following  personnel 
who  provide  the  care  and  services 
described  under  §  199.4(e)(19)  and 
establish  the  policies  governing  the 
provision  of  such  care/services: 

(0  One  physician. 

[ii]  One  registered  professional  nurse, 
and 

(Hi)  One  social  worker. 

(iv)  One  pastoral  or  other  counselor. 

(5)  Maintain  central  clinical  records 
on  all  patients. 

(6)  Utilize  volunteers. 

(7)  In  the  case  of  an  agency  or 
organization  in  any  state  in  which  state 
or  applicable  local  law  provides  for  the 
licensing  of  agencies  or  organizations  of 
this  nature,  is  licensed  pursuant  to  such 
law. 

(8)  The  hospice  must  enter  into  an 
agreement  with  CHAMPUS  in  order  to 
be  qualified  to  participate  and  to  be 
eligible  for  payment  under  the  program. 
In  this  agreement  the  hospice  and 
CHAMPUS  agree  the  hospice  will: 

(0  Not  charge  the  beneficiary  or  any 
other  person  for  items  or  ser\'ices  for 
which  the  beneficiary  is  entitled  to  have 
payment  made  under  the  CHAMPUS 
hospice  benefit. 

[ii]  Be  allowed  to  charge  the 
beneficiary  for  items  or  service 
requested  by  the  beneficiary  in  addition 
to  those  that  are  covered  under  the 
CHAMPUS  hospice  benefit. 


[9)  Meet  such  other  requirements  as 
the  Secretary  of  Defense  may  find 
necessary  in  the  interest  of  the  health 
and  safety  of  the  individuals  who  are 
provided  care  and  services  by  such 
agency  or  organization. 

•  •        •        •        • 

4.  Section  199.10  is  amended  by 
adding  a  new  paragraph  (f). 

S  199.10    Appeal  and  hearing  procedures. 

•  •        •        •        • 

(0  Appeal  rights  under  hospice 
benefit.  A  beneficiary  or  provider  is 
entitled  to  appeal  rights  for  cases 
involving  a  denial  of  benefits  in 
accordance  with  provisions  this  section 
and/or  §199.15. 

•  •        •        •        • 

5.  Section  199.14  is  amended  by 
redesignating  paragraphs  (g),  (h),  (i),  (j), 
and  (k)  as  (h),  (i),  (j),  (k),  and  (I),  adding 
new  paragraph  (g). 

§  199.14    Provider  reimbursement 
mettiods. 

•  •         •         •         • 

(g)  Reimbursement  of  hospice 
programs.  Hospice  care  will  be 
reimbursed  at  one  of  four  predetermined 
national  Medicare  rates  based  on  the 
tyf)e  and  intensity  of  services  furnished 
to  the  beneficiary.  A  single  rate  is 
applicable  for  each  day  of  care  except 
for  continuous  home  care  where 
payment  is  based  on  the  number  of 
hours  of  care  furnished  during  a  24-hour 
period. 

(1)  CHAMPUS  will  use  the  national 
Medicare  hospice  rates  for 
reimbursement  of  each  of  the  following 
levels  of  care  provided  by  or  under 
arrangement  with  a  CHAMPUS 
approved  hospice  program: 

(i)  Routine  home  care.  The  hospice 
will  be  paid  the  routine  home  care  rate 
for  each  day  the  patient  is  at  home, 
under  the  care  of  the  hospice,  and  not 
receiving  continuous  home  care.  This 
rate  is  paid  without  regard  to  the 
volume  or  intensity  of  routine  home 
care  services  provided  on  any  given  day. 

(ii)  Continuous  home  care.  The 
hospice  will  be  paid  the  continuous 
home  care  rate  when  continuous  home 
care  is  provided.  The  continuous  home 
care  is  divided  by  24  hours  in  order  to 
arrive  at  an  hourly  rate. 

(A)  A  minimum  of  8  hours  of  care 
must  be  provided  within  a  24-hour  day 
starting  and  ending  at  midnight. 

(B)  More  than  half  of  the  continuous 
home  care  must  be  provided  by  either 
a  registered  or  licensed  practical  nurse. 

(C)  Homemaker  and  home  health  aide 
services  may  be  provided  to  supplement 
the  nursing  care  to  enable  the 
beneficiary  to  remain  at  home. 


(D)  For  every  hour  or  part  of  an  hour 
of  continuous  care  furnished,  the  hourly 
rate  will  be  reimbursed  to  the  hospice 
up  to  24  hours  a  day. 

(iii)  Inpatient  respite  care.  The 
hospice  will  be  paid  at  the  inpatient 
respite  care  rate  for  each  day  on  which 
the  beneficiary  is  in  an  approved 
inpatient  facility  and  is  receiving  respite 
care. 

(A)  Payment  for  respite  care  may  be 
made  for  a  maximum  of  5  days  at  a  time, 
including  the  date  of  admission  but  not 
counting  the  date  of  discharge. 

(B)  Payment  for  the  sixth  and  any 
subsequent  days  is  to  be  made  at  the 
routine  home  care  rate. 

(iv)  General  inpatient  care.  Payment 
at  the  inpatient  rate  will  be  made  when 
general  inpatient  care  is  provided.  None 
of  the  other  fixed  payment  rates  (i.e.. 
routine  home  care)  will  be  applicable 
for  a  day  on  which  the  patient  receives 
general  inpatient  care  except  on  the  date 
of  discharge. 

(v)  Date  of  discharge.  For  the  day  of 
discharge  from  an  inpatient  unit,  the 
appropriate  home  care  rate  is  to  be  paid 
unless  the  patient  dies  as  an  inpatient. 
When  the  patient  is  discharged 
deceased,  the  inpatient  rate  (general  or 
respite)  is  to  be  paid  for  the  discharge 
date. 

(2)  Physician  reimbursement. 
Payment  is  dependent  on  the 
physician's  relationship  with  both  the 
beneficiary  and  the  hospice  program. 

(i)  Physicians  employed  by  or 
contracted  with  the  hospice. 

(A)  Administrative  and  supervisory 
activities  (i.e.,  establishment,  review 
and  updating  of  plans  of  care, 
supervising  care  and  services,  and 
establishing  governing  policies)  are 
included  in  the  adjusted  national 
payment  rate. 

(B)  Direct  patient  care  services  are 
paid  in  addition  to  the  adjusted  national 
payment  rate. 

(2)  Physician  services  will  be 
reimbursed  in  accordance  with 
CHAMPUS*  allowable  charge 
methodology. 

(2)  Physician  payments  will  be 
counted  toward  the  hospice  cap 
limitation. 

(ii)  Independent  attending  physician. 
Patient  care  services  rendered  by  an 
independent  attending  physician  (a 
physician  who  is  not  considered 
employed  by  or  under  contract  with  the 
hospice)  are  not  part  of  the  hospice 
benefit. 

(A)  Attending  physician  may  bill  in 
his/her  own  right. 

(B)  Services  will  be  subject  to  the 
appropriate  allowable  charge 
methodology. 
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(C)  Reimbursement  is  not  counted 
toward  the  cap  limitation. 

Note:  Services  provided  by  an  independent 
attending  physician  must  be  coordinated 
with  any  direct  care  services  pn>vided  by 
hospice  physicians. 

(D)  The  hospice  must  notify  the 
CHAMPUS  contractor  of  the  name  of  the 
physician  whenever  the  attending 
physician  is  not  a  hospice  employee. 

(lii)  No  payment  will  be  allowed  for 
physician  services  furnished  voluntarily 
(both  physicians  employed  by  and 
under  contract  with  the  hospice  and 
independent  attending  physicians). 
Physicians  may  not  discriminate  against 
CHAMPUS  beneficiaries;  e.g..  designate 
all  services  rendered  to  non-CHAMPUS 
patients  as  volunteer  and  at  the  same 
time  bill  for  CHAMPUS  patients. 

(3)  Cap  amount.  Each  CHAMPUS 
approved  hospice  program  will  be 
subject  to  a  cap  on  aggregate  CHAMPUS 
payments  from  Novwnber  1  through 
October  31  of  each  year,  hereafter 
known  as  "the  cap  period." 

(i)  The  cap  amount  will  be  adjusted 
annually  by  the  peTT;ent  of  increase  or 
decrease  in  the  medical  expenditure 
category  of  the  Consumer  Price  Index 
for  all  urban  consumers  (CPI— U). 

(ii)  The  aggregate  cap  amount  (i.e.,  the 
statutory  cap  amount  times  the  number 
of  CHAMPUS  beneficiaries  electing 
hospice  care  during  the  cap  period)  will 
be  compared  with  total  actual 
CHAMPUS  p>ayments  made  during  the 
same  cap  period. 

(iii)  Payinents  in  excess  of  the  cap 
amount  must  be  refunded  by  the 
hospice  program. 

Note:  The  adjusted  cap  amount  will  be 
obtained  from  the  Health  Care  Financing 
Administration  (HCFA)  prior  to  the  end  of 
each  rap  period. 

(iv)  Calculation  of  the  cap  amount  for 
a  hospice  which  has  not  participated  in 
the  program  for  an  entire  cap  year 
(November  1  through  October  31)  will 
be  based  on  a  period  of  a  least  12 
months  but  no  more  than  23  months. 
For  example,  the  first  cap  period  for  a 
hospice  entering  the  program  after 
November  1, 1993.  but  before  November 
1.  1994.  will  have  a  cap  period  from 
November  1. 1993.  through  October  31. 
1995. 

(4)  Inpatient  limitation.  Payments  for 
inpatient  hospice  care  are  subject  to  a 
limitation  on  the  number  of  days  of 
inpatient  care  furnished  to  a  CHAMPUS 
patient. 

(5)  Hospice  reporting  responsibilities. 
The  hospice  is  responsible  for  reportmg 
the  following  data  within  30  days  after 
the  end  of  the  cap  period: 

(i)  Total  number  of  inpatient  days 
furnished  to  CHAMPUS  hospice 


patients  (both  gereral  inpatient  and 
inpatient  respite  days). 

(ii)  Total  numbif  of  CHAMPUS 
hospice  days  (bot  i  inpatient  and  home 
care). 

(iii)  Total  numl  er  of  benenciaries 
electing  hospice  care.  The  following 
rules  must  bis  adhered  to  by  the  hospice 
in  determining  th;  number  of 
CHAMPUS  benef  ciaries  who  have 
elected  hospice  c ire  during  the  period; 

(A)  The  beneflciary  must  not  have 
been  counted  pre  'iously  in  either 
another  hospice's  cap  or  another 
reporting  year. 

(B)  The  benefic  ary  must  file  an  initial 
election  during  the  period  beginning 
September  28  of  t  le  previous  cap  year 
through  SeptembiT  27  of  the  ciurent  cap 
year  in  order  to  b« '  counted  as  an 
electing  CHAMPUS  beneficiary  during 
the  current  cap  yj  ar. 

(C)  Once  a  bene  Hciary  has  been 
included  in  the  a  Iculation  of  a  hospice 
cap  amount  he  or  she  may  not  be 
included  in  the  c  p  for  that  hospice 
again,  even  if  the  number  of  covered 
days  in  a  subsequent  reporting  period 
exceeds  that  of  th  i  period  where  the 
beneficiary  was  ii  eluded. 

(D)  There  will  te  proportional 
application  of  the  cap  amount  when  a 
beneficiary  elects  to  receive  hospice 
benefits  from  two  or  more  different 
CHAMPUS  certifiad  hospices.  A 
calculation  must  lie  made  to  determine 
that  percentage  of  the  patient's  length  of 
stay  in  each  hosp  ce  relative  to  the  total 
length  of  hospice  stay. 

(/)  During  the  1  !-month  period 
beginning  Novem  5er  1  of  each  year  and 
ending  October  3'  ,  the  aggregate 
number  of  inpatient  days,  both  for 
general  inpatient  :are  and  respite  care, 
may  not  exceed  2)  percent  of  the 
aggregate  total  nu  nber  of  days  of 
hospice  care  prov  ded  to  all  CH.\MPUS 
beneficiaries  duri  ig  the  same  period. 

{ii)  Payments  in  excess  of  the 
inpatient  limitatit  n  must  be  refunded 
by  the  hospice  pn»gram. 

(6)  Reconsideration  of  cap  amount 
and  inpatient  Urn  t.  A  hospice 
dissatisfied  with  the  contractor's 
calculation  and  ajTplication  of  its  cap 
amount  and/or  inaatient  limitation  may 
request  and  obtain  a  contractor  review 
if  the  amount  of  program  reimbursement 
in  controversy — vith  resp>ect  to  the 
matters  which  the  hospice  has  a  right  to 
review — is  at  leas'  $1000.  The 
administrative  re%iew  by  the  contractor 
of  the  calculation  and  application  of  the 
cap  amount  and  inpatient  limitation  is 
the  only  administ -ative  review 
available.  These  cilculations  are  not 
subject  to  the  appial  procedures  set 
forth  in  §  199.10. 


Note:  The  methods  and  standards  for 
calculation  of  the  hospice  payments  rates 
established  by  CHAMPUS.  as  well  as 
questions  as  to  the  validity  of  the  applicable 
law.  regulations  or  CHAMPUS  decisions,  are 
not  subject  to  administrative  review, 
including  the  appeal  procedures  of  §  199.10 
of  this  part. 

(7)  Beneficiary  cost-sharing.  There  are 
no  deductibles  under  the  hospice 
benefit.  CHAMPUS  pays  the  full  cost  of 
all  covered  services  for  the  terminal 
illness,  except  for  small  cost-share 
amounts  of  outpatient  drugs  and 
inpatient  respite  care. 

(i)  The  patient  is  responsible  for  5 
percent  of  the  cost  of  outpatient  drugs 
or  S5  toward  each  prescription, 
whichever  is  less.  Additionally,  the  cost 
of  prescription  drugs  (drugs  or 
biologicais)  may  not  exceed  that  which 
a  prudent  buyer  would  pay  in  similar 
circumstances;  that  is,  a  buyer  who 
refuses  to  pay  more  than  the  going  price 
for  an  item  or  service  and  also  seeks  to 
economize  by  minimizing  costs. 

(ii)  For  inpatient  respite  care,  the  cost- 
share  for  each  respite  care  day  is  equal 
to  5  peiT»nt  of  the  amount  CHAMPUS 
has  estimated  to  be  the  cost  of  respite 
care,  af^er  adjusting  the  national  rate  for 
local  wage  differences. 

(iii)  The  amount  of  the  individual 
cost-share  liability  for  respite  care 
during  a  hospice  cost  share  period  may 
not  exceed  the  Medicare  inpatient 
hospital  deductible  applicable  for  the 
year  in  which  the  hospice  cost-share 
period  began.  The  individual  hospice 
cost  share  period  begins  on  the  first  day 
an  election  is  in  effect  for  the 
beneficiary  and  ends  with  the  close  of 
the  first  period  of  14  consecutive  days 
on  each  of  which  an  election  is  not  in 
effect  for  the  beneficiary. 

Dated:  September  2, 1993. 
LM.  Bynum, 

Alternate  OSD  Federal  Register  Liaison 

Officer.  Department  of  Defense. 
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SUMMARY:  The  United  States 
Environmental  Protection  Agency 
(USEPA)  proposes  to  conditionally 
approve  a  request  for  a  State 
Implementation  Plan  (SIP)  revision, 
addressing  the  Lake  and  Porter  County 
ozone  nonattainment  area,  submitted  by 
the  State  of  Indiana  for  the  purpose  of 
offsetting  any  growth  in  emissions  from 
growth  in  vehicle  miles  traveled  (VMT) 
or  number  of  vehicle  trips,  and  to  attain 
reduction  in  motor  vehicle  emissions,  in 
combination  with  other  emission 
reduction  requirements,  as  necessary  to 
comply  with  Reasonable  Further 
Progress  (RFP)  milestones  and 
attainment  requirements  of  the  Clean 
Air  Act  (Act).  The  implementation  plan 
request  was  submitted  by  the  State  of 
Indiana  to  satisfy  the  statutory  mandate 
that  the  State  submit  a  SIP  revision 
which  identifies  and  adopts  specific 
enforceable  TCMs  to  offset  any  growth 
in  emissions  from  growth  in  VMT  or 
number  of  vehicle  trips  in  severe  and 
extreme  ozone  nonattainment  areas.  The 
rationale  for  the  conditional  approval  is 
set  forth  in  this  document;  additional 
information  is  available  at  the  address 
indicated  in  the  ADDRESSES  section. 
DATES:  Comments  on  this  proposed 
action  must  be  received  in  writing  by 
October  9, 1993.  Public  comments  on 
this  document  are  requested  and  will  be 
considered  before  taking  final  action  on 
this  SIP  revision. 

ADDRESSES:  Written  comments  should 
be  mailed  to:  J.  Elmer  Bortzer,  Chief, 
Regulation  Development  Section. 
Regulation  Development  Branch  (AR- 
18]).  U.S.  Environmental  Protection 
Agency.  Region  5,  77  West  Jackson 
Boulevard,  Chicago.  Illinois,  60604. 
Copies  of  the  State's  submittal  and 
U.S.  EPA's  technical  support  document 
are  available  for  inspection  during 
normal  business  hours  at  the  following 
location:  Regulation  Development 
Section,  Regulation  Development 
Branch  {AR-18J),  U.S.  Environmental 
Protection  Agency.  Region  5.  77  West 
Jackson  Boulevard.  Chicago,  Illinois, 
60604. 

FOR  FURTHER  INFORMATION  CONTACT: 
Patricia  Morris,  Regulation 
Development  Section,  Regulation 
Development  Branch  (AR-18J),  U.S. 
Environmental  Protection  Agency, 
Region  5,  77  West  Jackson  Boulevard, 
Chicago,  Illinois  60604,  (312)  353-8656. 
SUPPt.EMENTARY  INFORMATION: 

I.  Background 

Section  182(d)(1)(A)  of  the  Clean  Air 
Act  (Act),  as  amended  in  1990.  requires 
States  containing  ozone  nonattainment 
areas  classified  as  "severe"  pursuant  to 
section  181(a)  of  the  Act  to  adopt 


transportation  control  measures  (TCMs) 
and  transportation  control  strategies  to 
offset  any  growth  in  emissions  from 
growth  in  VMT  or  number  of  vehicle 
trips,  and  to  attain  reductions  in  motor 
vehicle  emissions  (in  combination  with 
other  emission  reduction  requirements) 
as  necessary  to  comply  with  the  Act's 
RFP  milestones  and  attainment 
requirements.  The  requirements  for 
establishing  a  VMT  Offset  program  are 
discussed  in  the  April  16. 1992.  General 
Preamble  to  Title  I  of  the  Act  (57  FR 
13498).  in  addition  to  section 
182(d)(1)(A)  of  the  Act. 

Section  llO(k)  of  the  Act  contains 
provisions  governing  U.S.  EPA's  action 
on  SIP  submittals.  Once  found  to  be 
complete  (or  deemed  complete  by  the 
passage  of  time),  this  section  authorizes 
U.S.  EPA  to  take  one  of  three  actions  on 
SIP  submittals.  As  provided  by  section 
110(k)(3).  if  the  submittal  satisfactorily 
addresses  all  of  the  required  VMT  Offset 
elements,  the  U.S.  EPA  will  grant  full 
approval.  U.S.  EPA  may  grant  a 
conditional  approval  of  the  submission 
under  section  110(k)(4).  however,  if  the 
submittal  contains:  (1)  A  commitment 
from  the  Governor  or  the  Governor's 
designee  to  take  the  required  actions;  (2) 
a  schedule  establishing  a  date  certain  for 
taking  the  required  actions,  with  the 
date  not  being  later  than  one  year  from 
the  time  U.S.  EPA  will  issue  a  final 
conditional  approval;  and  (3)  evidence 
that  a  public  hearing  was  held  on  the 
commitments.  See  July  22.  1992. 
memorandum  from  Michael  M.  Shapiro, 
Deputy  Assistant  Administrator  for  Air 
and  Radiation,  entitled  "Guidelines  for 
State  Implementation  Plan  (SIP) 
Submittals  Due  November  15. 1992." 
Finally,  if  the  submittal  fails  to 
adequately  address  or  commit  to 
address  one  or  more  of  the  mandatory 
VMT  Offset  elements,  the  U.S.  EPA 
must  issue  a  disapproval.  A  State  plan 
may  therefore  be  approved, 
conditionally  approved  or  disapproved. 

In  order  to  satisfy  the  applicable 
requirements,  and  to  gain  full  approval, 
section  182(d)(1)(A)  requires  that  a  State 
VMT  offset  SIP  submittal  must:  (1) 
Identify  and  adopt  specific  enforceable 
transportation  control  strategies  and 
TCMs  to  offset  any  growth  in  emissions 
from  growth  in  VMT  or  number  of 
vehicle  trips;  (2)  identify  and  adopt 
specific  enforceable  transportation 
control  strategies  and  TCMs  that  attain 
reductions  in  motor  vehicle  emissions 
(in  combination  with  other  emission 
reduction  requirements)  as  necessary  to 
comply  with  RFP  milestones;  (3) 
consider  and  choose  from  among  the  16 
types  of  measures  specified  in  section 
108(f)  of  the  Act  and  implement  such 
measures  as  necessary  to  demonstrate 


attainment  of  the  National  Ambient  Air 
Quality  Standards;  and  (4)  ensure 
adequate  access  to  downtown  or  other 
commercial,  and  residential  areas,  and 
ensure  that  emissions  and  congestion 
are  reduced  rather  than  relocated. 

II.  Analysis 

The  following  discussion  provides 
more  information  on  the  requirements 
for  full  approval,  and  Indiana's  efforts  to 
meet  these  requirements.  Section 
182(d)(1)(A)  sets  forth  four  requirements 
that  must  be  met  by  a  VMT  Offset  SIP. 
The  first  and  second  requirements 
mandate  that  the  State  submit  a 
revision,  by  November  15. 1992.  that 
identifies  and  adopts  specific 
enforceable  transportation  control 
strategies  and  TCMs  to  offset  any  growth 
in  emissions  from  growth  in  VMT  or 
number  of  vehicle  trips  in  affected 
areas,  and  attains  reduction  in  motor 
vehicle  emissions  as  necessary  in 
combination  with  other  emission 
reduction  requirements  of  the  Act,  title 
I,  part  D,  subpart  II  to  comply  with  the 
requirements  of  section  182(d)(1)(A). 
This  requirement  is  to  ensure  that 
projected  motor  vehicle  volatile  organic 
compound  (VOC)  emissions  will  never 
be  greater  during  the  ozone  season  in 
any  given  year  than  during  the 
preceding  year's  ozone  season.  When 
growth  in  VMT  and  vehicle  trips  would 
otherwise  cause  a  motor  vehicle 
emissions  upturn,  that  upturn  must  be 
prevented.  The  emissions  level  at  the 
point  of  potential  upturn  becomes  a 
ceiling  on  motor  vehicle  emissions. 
It  should  be  noted  that  while  the 
above  requirements  are  simple  in 
concept,  their  application  could 
encourage  areas  to  delay  VMT  or 
emissions  reduction  measures  suitable 
for  use  as  offsets  until  the  trend  in 
motor  vehicle  emissions  reaches  its 
minimum  point  and  is  about  to  turn 
upwards.  To  implement  the  VMT  offset 
provision  while  avoiding  this 
counterproductive  incentive  for  delay. 
U.S.  EPA  looks  for  State  compliance 
with  the  following  approach;  if 
projected  motor  vehicle  emissions 
during  the  ozone  season  in  one  year  are 
not  higher  than  during  the  ozone  season 
the  year  before,  giver  the  control 
measures  in  the  SIP.  die  VMT  offset 
requirement  is  satisfied.  However,  if  the 
State  plans  to  implement  control 
measures  over  and  above  those 
specifically  required  by  the  Act  and 
those  required  to  demonstrate  RFP  and 
attainment,  earlier  than  would  be 
necessary  and  sufficient  to  prevent  an 
emissions  upturn,  a  projected 
subsequent  growth-related  increase  to 
the  level  of  emissions  that  would  occur 
if  these  measures  were  scheduled  later 
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will  not  be  considered  to  violate  the 
requirement  to  offset  emissions  due  to 
growth  in  VMT  or  vehicle  trips.  The 
latter  situation  will  be  viewed  as  a 
temporary  reduction  in  emissions  to  a 
level  below  that  required  by  the 
provision,  rather  than  an  increase  above 
the  required  level,  with  no  effect  on 
emissions  at  or  after  the  point  at  which 
offsetting  measures  become  essential  to 
compliance. 

The  U.S.  EPA  will  approve  a  SIP 
revision  as  meeting  this  provision 
despite  a  forecasted  upturn  in  vehicle 
emissions,  as  long  as  motor  vehicle 
volatile  organic  compoimd  (VOC) 
emissions  in  the  ozone  season  of  a  given 
year  do  not  exceed  a  ceiling  level  which 
reflects  a  hypothetical  strategy  of 
implementing  otherwise  specifically 
required  measures  on  schedule  and 
saving  offset  measures  until  the  point  at 
which  VMT  growth  would  otherwise 
cause  an  emission  upturn.  The  ceiling 
level  is  therefore  defined  (up  to  the 
point  of  upturn)  as  motor  vehicle 
emissions  that  would  occur  in  the  ozone 
season  of  that  year,  with  VMT  growth, 
if  all  measures  for  that  area  in  that  year 
were  implemented  as  required  by  the 
Act.  When  this  curve  begins  to  turn  up 
due  to  growth  in  VMT  or  vehicle  trips, 
the  ceiling  becomes  a  fixed  value.  The 
ceiling  line  would  include  the  effects  of 
Federal  measures  such  as  new  motor 
vehicle  standards.  Phase  11  RVP 
controls,  and  reformulated  gasoline,  as 
well  as  Act-mandated  SEP  requirements 
such  as  enhanced  inspection  and 
maintenance,  the  fleet  clean-fuel  vehicle 
program,  and  the  employee  commute 
options  program.  The  ceiling  line  would 
also  include  the  effect  of  forecasted 
growrth  in  VMT  and  vehicle  trips  in  the 
absence  of  new  discretionary  measures 
to  reduce  them.  The  ceiling  line  must, 
in  combination  with  projected 
emissions  from  nonvehicle  sources, 
satisfy  the  RFP  requirements  for  the 
area.  Any  VMT  reduction  measures  or 
other  actions  to  reduce  motor  vehicle 
emissions  adopted  since  November  15, 
1990  and  not  specifically  required  for 
the  area  by  another  provision  of  the  Act 
would  not  be  included  in  the 
calculation  of  the  ceiling  line. 

Forecasted  motor  vehicle  emissions 
must  be  held  at  or  below  the  minimum 
level  of  the  ceiling  line  after  the  ceiling 
line  reaches  its  minimum  level.  If  an 
area  implements  offset  measures  early, 
the  forecasted  emissions  will  be  less 
than  the  ceiling  line,  and  forecasted 
motor  vehicle  emissions  could  increase 
from  one  year  to  the  next,  as  long  as 
forecasted  emissions  never  exceed  the 
ceiling  fine. 

The  emissions  offset  requirements 
apply  to  projected  emissions  during  the 


years  between  submission  of  the  SIP 
revision  and  the  st{  tutory  ozone 
national  ambient  a;  r  quality  standard 
(NAAQS)  attainmeit  deadline.  The 
State  has  not  met  tliese  requirements  but 
has  forecasted  fiitu^  travel  and 
emissions  levels,  his  evaluated  a 
number  of  TCMs  and  has  committed  to 
implement  these  requirements  by 
adopting  specific  eiforceable  measures 
within  one  year  of  J.S.  EPA  conditional 
approval. 

The  third  requirt  ment  is  that  the  State 
shall  consider  TCVis  specified  in  section 
108(f)  and  choose  from  among  and 
implement  such  m  sasures  as  necessary 
to  demonstrate  attainment  with  the 
NAAQS  standards.  The  State  has  not 
met  this  requirement,  but  is  assessing 
TCM  strategies  to  c  ffset  any  growth  in 
emissions  from  growth  in  VMT  or 
number  of  vehicle  .rips  and  has 
committed  to  implement  this 
requirement  by  adopting  specific 
enforceable  measures  within  one  year  of 
U.S.  EPA  conditior  al  approval. 

The  fourth  requi:-ement  is  that  the 
State  should  ensun)  adequate  access  to 
downtown,  other  cDmmercial,  and 
residential  areas  ar  d  should  avoid 
measures  that  incn^ase  or  relocate 
emissions  and  con{;estion  rather  than 
reduce  them.  The  5  tate  has  not  met  this 
requirement,  but  his  made  progress 
toward  forecasting  future  emissions  that 
would  occur  from  implementing 
specific  TCMs,  and  has  committed  to 
meet  this  requirem  jnt  by  adopting 
specific  enforceabl  J  measures  within 
one  year  of  U.S.  EPA  conditional 
approval. 

The  State  of  Indi  uia  has  not 
submitted  a  SIP  re\  ision  implementing 
all  the  requirements  relevant  to  the 
nonattainment  classification  of  the 
State's  nonattainmont  areas  contained  in 
section  182(d)(1)(A)  of  the  Act.  Indiana 
has,  however,  projected  motor  vehicle 
emissions  until  the  statutory  attainment 
year  of  2007  using  •  he  most  recent 
population  and  economic  growth 
projections.  Although  these  projections 
were  not  a  part  of  tJie  formal  SIP 
revision  submission,  the  projections 
have  been  reviewec  in  draft  by  the  U.S. 
EPA.  Using  current  VMT  forecasts,  these 
projections  show  that  motor  vehicle 
emissions  are  not  expected  to  rise  above 
the  ceiling  level  through  the  year  2007. 
In  addition,  Indiani  has  identified  and 
evaluated  a  numbei  of  specific 
transportation  conttil  measures  to 
reduce  single  occup  ancy  vehicle  usage. 
These  TCMs  have  a  so  been  received  in 
draft  and  reviewed  oy  U.S.  EPA.  Several 
of  these  identified  transportation  control 
measures  are  currer  tly  in  the  process  of 
being  implemented 


The  remaining  requirements  of  the 
VMT  offset  pertain  to  the  RFP  and 
attainment  demonstrations.  Indiana  is 
currently  preparing  the  RFP  SIP  revision 
submittal  and  is  actively  participating  in 
the  urban  airshed  modeling  being 
conducted  for  the  attainment 
demonstration  for  the  Lake  Michigan 
region.  The  1990  to  1996, 15  percent 
RFT  SIP  revision  request  is  required  by 
the  Act  to  be  submitted  by  November 
15,  1993.  (see  section  182(b)(1)(A))  and 
the  3  percent  per  year  RFP  and  the 
attainment  demonstration  SIP  revision 
is  required  to  be  submitted  by 
November  15. 1994  (see  section 
182(c)(2)(A)). 

Indiana  has  made  a  commitment  to 
adopt  each  of  the  required  elements  and 
submit  these  as  a  SIP  revision  request 
within  one  year  of  U.S.  EPA  conditional 
approval.  These  commitments  were 
subjected  to  a  public  hearing  on  October 
22, 1992.  The  commitment  however,  did 
not  include  a  schedule  nor  the  absolute 
November  15, 1994,  date  in  the  General 
Preamble  to  Title  I  of  the  Act  (57  FR 
13498  at  13523)  (in  the  event  U.S.  EPA 
grants  final  conditional  approval  after 
November  15. 1993)  for  the  final  ftiU 
submittal.  Under  section  110(k)(4)  of  the 
Act.  U.S.  EPA  may  conditionally 
approve  a  VMT  Offset  plan  revision  if 
the  State  commits  to  adopt  specific 
enforceable  measures  by  a  date  certain, 
but  not  later  than  1  year  after  the  date 
of  approval  of  the  plan  revision,  and 
submits  a  schedule  or  workplan. 
Because  Indiana  did  not  include  a 
schedule  and  did  not  specifically 
include  the  November  15.  1994,  date  for 
the  final  submittal  as  indicated  in  the 
General  Preamble  to  Title  I,  U.S.  EPA 
cannot  take  final  action  to  conditionally 
approve  the  SIP  revision  until  Indiana 
formally  submits  these  required 
elements.  The  submittal  with  the 
schedule  and  November  15. 1994 
deadline,  with  evidence  of  public 
hearing,  must  be  submitted  to  the  U.S. 
EPA  before  the  U.S.  EPA  takes  final 
action  to  conditionally  approve  the 
commitment,  otherwise  the  SIP  revision 
request  must  be  disapproved.  The 
schedule  should  include  interim 
milestones  such  as  projection  of 
emissions,  evaluation  of  TCMs  and 
dates  for  formal  submittals  such  as  the 
RFP  analysis  including  any  TCMs 
necessary  to  meet  the  required 
reduction  and  the  attainment 
demonstration  with  any  TCMs 
necessary  to  meet  attainment. 

U.S.  EPA  believes  that  VMT  Offset 
submittals  such  as  Indiana's  are 
appropriate  for  conditional  approval 
considerations  because  section 
182(d)(1)(A)  of  the  Act  requires  that 
specific,  enforceable  measures 
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identified  and  adopted  by  the  State  be 
submitted  by  November  15, 1992,  along 
with  a  demonstration  that  they  are 
adequate  to  ofTset  any  growth  in 
emissions  from  growth  in  VMT  or 
number  of  vehicle  trips,  which  U.S.  EPA 
interprets  to  mean  adequate  to  hold 
vehicle  emissions  within  the  emissions 
ceiling  described  in  the  General 
Preamble  to  Title  I,  Section  III  (A)(5)(d) 
(57  FR  13498. 13521-13523).  The  Act 
also  states  that  these  measures,  beyond 
offsetting  growth  in  emissions,  shall  be 
sufHcient  to  allow  total  area  emissions 
to  comply  with  the  RFP  and  attainment 
requirements.  These  requirements  create 
a  timing  problem.  Ozone  nonattainment 
areas  affected  by  this  provision  are  not 
otherwise  required  to  submit  SIP 
demonstrations  which  would  predict 
attainment  of  the  1996  RFP  milestone 
until  November  15,  1993,  and  likewise 
are  not  required  to  demonstrate  post- 
1996  RFP  and  attainment  until 
November  15, 1994.  U.S.  EPA  does  not 
believe  that  Congress  intended  the  offset 
growth  provisions  to  advance  the  dates 
for  these  broader  submissions.  Even 
without  the  requirement  that  the  offset 
growth  measures  be  sufficient  to  allow 
overall  RFP  and  attainment  in 
conjunction  with  other  measures,  U.S. 
EPA  believes  that  the  November  15, 
1992.  date  might  not  allow  the  States 
sufficient  time  to  develop  a  set  of 
measures  that  would  comply  with  the 
offset  growth  provisions  over  the  long 
term. 

To  solve  this  timing  problem  and  to 
allow  a  more  coordinated  and 
comprehensive  planning  process,  U.S. 
EPA  may  accept  and  conditionally 
approve  committal  SIP  revisions  for  the 
offset  growth  requirements  under  the 
authority  of  section  110(k)(4)  of  the  Act. 
This  could  allow  States  one  (1)  year 
from  the  date  of  U.S.  EPA's  final 
conditional  approval  of  the  committal 
SIP  revision,  but  not  beyond  November, 
1994,  to  submit  the  full  revision 
containing  sufficient  measures  in 
specific  and  enforceable  form. 

III.  Proposed  Rulemaking  Action 

U.S.  EPA  is  proposing  to 
conditionally  approve  the  SIP  revision 
commitment  submitted  by  the  State  of 
Indiana,  if  the  State  submits  a  schedule 
and  a  date  certain  (not  beyond 
November  15, 1994)  for  the  full 
submittal  with  enforceable  measures  by 
the  close  of  the  public  comment  period. 
If  the  State  does  not  submit  the  required 
schedule  and  date  certain,  then  U.S. 
EPA  proposes  in  the  alternative  to 
disapprove  the  SIP  revision 
commitment. 

If  U.S.  EPA  takes  final  conditional 
approval  on  the  commitment,  the  State 


must  meet  its  commitment  to  adopt  the 
specific  enforceable  VMT  requirements, 
as  necessary,  in  combination  with  other 
emission  reiduction  requirements,  and 
submit  these  rules  to  U.S.  EPA  within 
the  time  specified  in  its  schedule  but  no 
later  than  November  15. 1994.  If  the 
State  fails  to  adopt  or  submit  the 
necessary  requirements  to  U.S.  EPA 
within  this  time  frame,  this  approval 
will  become  a  disapproval  upon  U.S. 
EPA  notification  of  the  State  by  letter. 
At  that  time,  this  commitment  will  no 
longer  be  a  part  of  the  approved  Indiana 
SIP.  U.S.  EPA  subsequently  will  publish 
a  notice  in  the  notice  Section  of  the 
Federal  Register  indicating  that  the 
commitment  has  been  disapproved  and 
removed  from  the  SIP.  If  the  State 
adopts  and  submits  all  necessary  rules 
to  U.S.  EPA  within  the  applicable  time 
frame,  the  conditionally  approved 
commitment  will  remain  a  part  of  the 
SIP  until  U.S.  EPA  takes  final  action 
approving  or  disapproving  the  new 
submittal.  If  U.S.  EPA  approves  the  new 
submittal,  those  newly  approved 
requirements  will  become  a  part  of  the 
SIP. 

If  U.S.  EPA  issues  a  final  disapproval, 
or  if  the  conditional  approval  is 
converted  to  a  disapproval,  the 
sanctions  clock  under  section  179(a) 
will  begin  to  run.  This  clock  will  begin 
at  the  time  U.S.  EPA  issues  the  final 
disapproval  or  at  the  time  U.S.  EPA 
notifies  the  State  by  letter  that  a 
conditional  approval  has  been 
converted  to  a  disapproval.  If  the  State 
does  not  submit  and  U.S.  EPA  does  not 
approve  the  requirements  on  which  the 
disapproval  was  based  within  18 
months  of  the  disapproval,  U.S.  EPA 
must  impose  one  of  the  sanctions  under 
section  179(b) — highway  funding 
restrictions  or  the  offset  sanction.  In 
addition,  the  final  disapproval  triggers 
the  Federal  implementation  plan  (FTP) 
requirement  under  section  110(c). 
Finally,  under  section  llO(m),  U.S.  EPA 
has  discretionary  authority  to  impose 
sanctions  at  any  time  after  a  final 
disapproval  or  conversion  of 
conditional  approval  to  disapproval. 
This  action  has  been  classified  as  a 
Table  2  Action  by  the  Regional 
Administrator  under  the  procedures 
published  in  the  Federal  Register  on 
January  19. 1989  (54  FR  2214-2225).  On 
January  6,  1989  the  Office  of 
Management  and  Budget  (OMB)  waived 
Table  2  and  3  SIP  revisions  (54  FR  2222) 
from  the  requirement  of  section  3  of 
Executive  Order  12291  for  a  period  of 
two  years.  U.S.  EPA  has  submitted  a 
request  for  a  permanent  waiver  for  Table 
2  and  Table  3  SIP  revisions.  The  OMB 
has  agreed  to  continue  the  temporary 


waiver  until  such  time  as  it  rules  on 
U.S.  EPA's  request. 

Under  the  Regulatory  Flexibility  Act, 
5  U.S.C  600  et  seq..  U.S.  EPA  must 
prepare  a  regulatory  flexibility  analysis 
assessing  the  impact  of  any  proposed  or 
final  rule  on  small  entities.  5  U.S.C.  603 
and  604.  Alternatively.  U.S.  EPA  may 
certify  that  the  rule  will  not  have  a 
significant  impact  on  a  substantial 
number  of  small  entities.  Small  entities 
include  small  businesses,  small  not-for- 
profit  enterprises,  and  government 
entities  with  jurisdiction  over 
populations  of  less  than  50.000.SIP 
approvals  under  section  110  and 
subchapter  I,  part  D  of  the  Act  do  not 
create  any  new  requirements,  but 
simply  approve  requirements  that  the 
State  is  already  imposing.  Therefore, 
because  the  Federal  SIP-approval  does 
not  impose  any  new  requirements,  I 
certify  that  it  does  not  have  a  significant 
impact  on  small  entities  affected. 
Moreover,  due  to  the  nature  of  the 
Federal-State  relationship  under  the 
Act,  preparation  of  a  regulatory 
fiexibility  analysis  would  constitute 
Federal  inquiry  into  the  economic 
reasonableness  of  state  action.  The  Act 
forbids  U.S.  EPA  to  base  its  actions 
concerning  SIPs  on  such  grounds.  See 
Union  Electric  CO.  v.  U.S.  E.P.A.  ,  427 
U.S.  246.  256-68  (S.  Ct.  1976);  42  U.S.C 
7410(a)(2). 

If  the  conditional  approval  is 
converted  to  disapproval  under  section 
llO(k)  of  the  Act.  based  upon  the  State's 
failure  to  meet  the  commitment,  it  will 
not  affect  any  existing  state 
requirements  applicable  to  small 
entities.  Federal  disapproval  of  the  State 
submittal  does  not  affect  its  sttfte- 
enforceabiiity.  Moreover,  U.S.  EPA's 
disapproval  of  the  submittal  does  not 
impose  a  new  Federal  requirement. 
Therefore,  U.S.  EPA  certifies  that  this 
potential  disapproval  does  not  have  a 
significant  impact  on  a  substantial 
number  of  small  entities  because  it  does 
not  remove  existing  state  requirements 
nor  does  it  substitute  a  new  Federal 
requirement. 

List  of  Subiects  in  40  CFR  Part  52 

Air  pollution  control.  Ozone. 

Authority:  42  U.S.C.  7401-7671q. 

Dated:  September  1. 1993. 
Valdas  V.  Adamkiis, 
flegionai  Administrator. 
jFR  Doc.  93-22192  Filed  9-9-93;  8:45  am) 
nujNocooe  «s«o-so-f 
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40  CFR  Part  52 
ICA57-*-6047;  FRL-4727-8J 

Approval  and  Promulgation  of 
Implementation  Plans;  California  State 
Implementation  Plan  Revision;  Soutti 
Coast  Air  Quality  Management  District 

AGENCY:  Environmental  Protection 

Agency  (EPA). 

ACTION:  Notice  of  proposed  rulemaking. 

SUMMARY:  EPA  is  proposing  a  limited 
approval  and  limited  disapproval  of 
revisions  to  the  California  State 
Implementation  Plan  (SIP)  adopted  by  ' 
the  South  Coast  Air  Quality 
Management  District  (SCAQMD)  on 
September  6, 1991  and  on  August  2. 

1991.  The  California  Air  Resources 
Board  (CARB)  submitted  these  revisions 
to  EPA  on  May  13. 1993  and  on  June  19. 

1992.  The  revisions  concern  the 
following  SCAQMD  rules:  Rule  1151. 
Motor  Vehicle  Non-Assembly  Line 
Coating  Operations  and  Rule  1171, 
Solvent  Cleaning  Operations.  The 
intended  effect  of  proposing  limited 
approval  and  limited  disapproval  of 
these  rules  is  to  regulate  emissions  of 
VOCs  in  accordance  with  the 
requirements  of  the  Clean  Air  Act.  as 
amended  in  1990  (CAA  or  the  Act). 
EPA's  final  action  on  this  notice  of 
proposed  rulemaking  (NPR)  will 
incorporate  these  rules  into  the  federally 
approved  SIP.  EPA  has  evaluated  the 
revisions  to  Rules  1151  and  1171  and  is 
proposing  a  limited  approval  under 
provisions  of  the  CAA  regarding  EPA 
actions  on  SIP  submittals  and  general 
rulemaking  authority  because  these 
revisions  strengthen  the  SIP.  At  the 
same  time,  EPA  is  proposing  a  limited 
disapproval  under  the  CAA  provisions 
cited  above  because  the  rules  do  not 
meet  the  CAA  provisions  regarding  plan 
submissions  and  requirements  for 
nonattainment  areas. 

DATES:  Comments  must  be  received  on 
or  before  October  12.  1993. 
ADDRESSES:  Comments  may  be  mailed 
to:  Daniel  Meer,  Rulemaking  Section  II 
(A-5-3).  Air  and  Toxics  Division. 
Environmental  Protection  Agency. 
Region  IX,  75  Hawthorne  Street,  San 
Francisco,  CA  94105. 

Copies  of  the  rule  revisions  and  EPA's 
evaluation  repMjrt  of  each  rule  are 
available  for  public  inspection  at  EPA's 
Region  9  ofTice  during  normal  business 
hours.  Copies  of  the  submitted  rule 
revisions  are  also  available  for 
inspection  at  the  following  locations: 
California  Air  Resources  Board, 

Stationary  Source  Division,  Rule 

Evaluation  Section,  2020  L  Street, 

Sacramento,  CA  95814. 


South  Coast  Air  Quality  Management 
District,  21865  East  Copley  Drive. 
Diamond  Bar,  CA  91765-4182. 
FOR  FURTHER  INFORMATION  CONTACT: 
Chris  Stamos,  Rulenaking  Section  II 
(A-5-3).  Air  and  Toxics  Division,  U.S. 
Environmental  Prottiction  Agency. 
Region  IX.  75  Hawtlome  Street.  San 
Francisco,  CA  9410J .  Telephone:  (415) 
744-1187. 

SUPPLEMENTARY  INFORMATION: 

Background 

On  March  3, 1978  EPA  promulgated 
a  list  of  ozone  nonat:ainment  areas 
under  the  provision.';  of  the  1977  Clean 
Air  Act  (1977  CAA  cr  pre-amended 
Act),  that  included  tie  Los  Angeles 
South  Coast  Air  Basin.  43  FR  8964;  40 
CFR  81.305.  Becaust  the  Los  Angeles 
South  Coast  Air  Basin  was  unable  to 
reach  attainment  by  he  statutory 
attainment  date  of  Djcember  31, 1982. 
California  requested  under  pre-amended 
section  172(a)(2).  and  EPA  approved,  an 
extension  of  the  atta:nment  date  to 
December  31,  1987.  40  CFR  52.238.  The 
Los  Angeles  South  Coast  Air  Basin  did 
not  attain  the  ozone  standard  by  the 
approved  attainment  date  On  May  26. 
1988.  EPA  notified  the  Governor  of 
California,  pursuant  o  section 
110(a)(2)(H)  of  the  pre-amended  Act. 
that  the  SCAQMD  portion  of  the  SIP 
was  inadequate  to  attain  and  maintain 
the  ozone  standard  a  id  requested  that 
deficiencies  in  the  existing  SIP  be 
corrected  (EPA's  SIP-Call).  On 
November  15.  1990,  i  mendments  to  the 
1977  CAA  were  enac.ed.  Public  Law 
101-549.  104  Stat.  2399.  codified  at  42 
U.S.C.  7401-7671q.  1 1  amended  section 
182(a)(2)(A)  of  the  C/j\,  Congress 
statutorily  adopted  the  requirement  that 
nonattainment  areas  !lx  their  deficient 
reasonably  available  control  technology 
(RACT)  rules  for  ozor  e  and  established 
a  deadline  of  May  15. 1991  for  states  to 
submit  corrections  of  those  deficiencies. 

Section  182(a)(2)(AI  applies  to  areas 
designated  as  nonatta  nment  prior  to 
enactment  of  the  ame  idments  and 
classified  as  marginal  or  above  as  of  the 
date  of  enactment.  It  requires  such  areas 
to  adopt  and  correct  FACT  rules 
pursuant  to  pre-amen^led  section  172(b) 
as  interpreted  in  pre-emendment 
guidance."  EPA's  SIP- Hall  used  that 


guidance  to  indicate  the  necessary 
corrections  for  specific  nonattainment 
areas.  The  Los  Angeles  South  Coast  Air 
Basin  is  classified  as  extreme;  ^ 
therefore,  this  area  is  subject  to  the 
RACT  fix-up  requirement  and  the  May 

15. 1991  deadline. 

The  State  of  California  submitted 
many  revised  RACT  rules  to  EPA  for 
incorporation  into  its  SIP  on  September 

14. 1992  and  on  May  13. 1993  including 
the  rules  being  acted  on  in  this 
document. J  This  document  addresses 
EPA's  proposed  action  for  Rule  1151. 
Motor  Vehicle  and  Mobile  Equipment 
Non-Assembly  Line  Coating  Operations, 
and  Rule  1171.  Solvent  Cleaning 
Operations.  These  submitted  rules  were 
found  to  be  complete  on  July  19.  1993 
and  on  August  27. 1992  pursuant  to 
EPA's  completeness  criteria,  as  revised 
on  August  26. 1991  (56  FR  42216)  and 
set  forth  in  40  CFR  part  51.  appendix  V 
and  are  being  proposed  for  limited 
approval  and  limited  disapproval. 

Rule  1151  controls  VOC  emissions 
from  motor  vehicle  and  mobile 
equipment  refinishing  operations,  and 
Rule  1171  controls  emissions  from 
solvent  cleaning  operations.  VOCs 
contribute  to  the  production  of  ground 
level  ozone  and  smog.  Rules  1151  and 
1171  are  new  rules  which  have  been 
adopted  to  meet  EPA's  SIP-Call  and  the 
section  182(a)(2)(A)  CAA  requirement. 
The  following  is  EPA's  evaluation  and 
proposed  action  for  SCAQMD  Rules 
1151  and  1171. 


I  Among  other  things,  the  ^re-amendment 
guidance  c»nsists  of  those  portions  of  the  proposed 
Post-1987  ozone  and  cartx>n  monoxide  policy  that 
concern  RACT.  52  FR  45044  (November  24,  1987): 
"Issues  Relating  to  VOC  Reg  ilation  Outpoints. 
Dericiencies.  and  Deviations  ClariTication  to 
Appendix  D  of  November  24. 1987  Fe<teral  Register 
Notice"  (Blue  Book)  (notice  )f  availability  was 
published  in  the  Federal  Kei:ister  on  May  25. 1968): 
and  the  existing  control  technique  guidelines 
(CTCs). 


'  The  Los  Angeles  South  Coast  Air  Basin  retained 
its  designation  and  was  classified  by  eperalion  of 
law  pursuant  to  sections  107(d)  and  181(a)  upon  the 
dale  of  enactment  of  the  CAA.  See  56  FR  56694 
(Novembers.  1991). 

'The  rule  submitted  on  May  13.  1993  (SCAQMD 
Rule  1151,  Motor  Vehicle  and  Mobile  Equipment 
Non-assembly  Line  Coating  Operations)  was 
substantially  similar  to  earlier  VOC  rules  adopted 
by  SCAQMD,  except  it  added  a  termination  date  to 
an  exemption  for  aerosol  containers.  After  the  rule 
was  submitted,  other  SCAQMD  VOC  rules  that  also 
terminated  the  aerosol  container  exemption  were 
invalidated  in  trial  court  rulings.  See.  e.g.,  Dunn- 
Bdwords  Corp.  v.  South  Coast  Air  Quality 
Management  District.  No.  BC753978.  (UA.  Super. 
Ct.  Aug.  21. 1990).  revd.  No.  B0655562  (2d  App 
Dist.  May  19. 1993).  Following  these  decisions. 
SCAQMD  deleted  the  invalidated  language  from  its 
VOC  rules,  including  the  rule  contained  in  this 
rulemaking  notice. 

To  preserve  its  rights  while  appealing  the  trial 
court  decisions.  SCAQMD  did  not  hold  a  public 
hearing  to  formally  readopt  the  revised  rules. 
Nevertheless.  EPA  may  approve  this  rule  into  the 
SIP  because  the  deleted  provisions  are  severable 
from  the  adopted  rule.  Moreover,  the  deletion  of 
language  terminating  the  aerosol  container 
exemption  does  not  create  a  new  regulation:  rather, 
the  deletion  revives  the  SCAQMD's  original  rule 
(which  was  fully  adopted)  that  also  exempted 
aerosol  containers.  See  Board  of  Osteopathic 
Examiners  v.  Board  of  Medical  Examiners.  53  Cal. 
App.  3d  78,  85,  125  Cal.  Rptr.  619.  623-624  (19761. 
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EPA  Evaluation  and  Proposed  Action 

In  determining  the  approvability  of  a 
VCXD  rule,  EPA  must  evaluate  the  rule 
for  consistency  with  the  requirements  of 
the  CAA  and  EPA  regulations,  as  found 
in  section  110  and  part  D  of  the  CAA 
and  40  CFR  part  51  (Requirements  for 
Preparation,  Adoption,  and  Submittal  of 
Implementation  Plans).  The  EPA 
interpretation  of  these  requirements, 
Hhich  forms  the  basis  for  today's  action, 
appears  in  the  various  EPA  policy 
guidance  documents  listed  in  footnote 
1.  Among  those  provisions  is  the 
requir«menl  that  a  VOC  rule  must,  at  a 
minimum,  provide  for  the 
■  implemtntpiion  of  RACT  for  stationary 
soun:es  of  VOC  emissions.  This 
requirement  was  carried  forth  from  the 
pre-amended  Act. 

For  the  purpose  of  a<;sisting  state  and 
local  agencies  in  developing  RACT 
rules,  tPA  prepared  a  series  of  Control 
Technique  Guideline  (CTG)  documents 
which  specify  the  minimum 
requirements  that  a  rule  must  contain  in 
order  to  be  approved  into  the  SIP.  The  • 
CTGs  are  based  on  the  underlying 
requirements  of  the  Act  and  spe«ify  the 
presumptive  norms  for  what  is  R-^CT 
for  specific  source  categories.  Under  the 
CA.A,  Congress  ratified  LPA's  use  of 
these  documents,  as  well  as  other 
Agency  pohcy,  for  requiring  States  to 
■■fix-up"  their  RACT  rules.  See  section 
ia2(a)(2)(A).  Submitted  Rules  1151  and 
1171  control  emissions  from  source 
categories  for  which  EPA  has  not  issued 
a  CTG.  Consequently,  these  rules  were 
evaluated  against  the  general  R.'HCT 
requirements  of  the  Clean  Air  Art 
(.section  110  and  part  D).  40  CFR  part  51, 
Issues  Relating  to  VOC  Regulation 
Cutpoints,  Deficiencies,  and 
Deviations — Clarification  to  Appendix  D 
of  November  24,  1987  Federal  Register, 
May  25,  1988  (EPA's  "Blue  Bock"),  and 
other  EPA  policy  including  the  EPA 
Region  9  CARE  document  entitled. 
Guidance  Document  for  Correcting  VOC 
Rule  Deficiencies  (April,  1991).  In 
general,  these  guidance  d(x:uments  have 
been  set  forth  to  ensure  that  VOC  rules 
are  fully  enforceable  and  strengthen  or 
maintain  the  SIP. 

SCAQMtt  Rules  1151  and  1171  are 
new  rules  which  were  adopted  to 
control  VOC  emissions  from  motor 
vehicle  and  mobile  equipment 
refinishing  and  solvent  cleaning 
operations. 

EPA  has  found  that  new  Rules  1151 
and  1171  will  strengthen  the  SIP  by 
controlling  previously  unregulated 
source  categories  in  the  Los  Angeles  Air 
Basin.  Although  SCAQMD  Rules  1151 
and  1171  will  strengthen  the  SIP,  these 
rules  still  contain  deficiencies  which 


were  required  to  be  corret  led  pursuant 
to  the  section  182(a)(2)(A)  requirement 
of  part  D  of  the  CAA.  These  deficiencies 
are  related  to  recordkeeping 
requirements,  test  method  references, 
control  device  equivalency,  and  rule 
applicability — a  detailed  di.scussion  of 
rule  deficiencies  can  be  found  in  the 
Technical  Support  Documents  for 
SCAQMDs  Rule  1151  and  Rule  1171 
(dated  4/30/93  and  4/12/93 
respectively)  which  are  available  from 
the  U.S.  EPA,  Region  9  office.  Because 
of  these  deficiencies,  the  rules  are  not 
approvabie  pursuant  to  section 
182(a)(2)(A)  of  the  CAA  because  they 
are  not  consistent  with  the 
interpretation  of  section  172  of  the  1977 
CAA  as  found  in  the  Blue  Buck  and  may 
lead  to  rule  enforceability  problems. 

Because  of  the  above  deficiencies. 
EPA  cannot  grant  full  approval  of  these 
rules  under  section  110(k)(3)  and  part  D. 
Also,  because  the  submitted  rules  are 
not  composed  of  separable  parts  which 
meet  all  the  appiicuible  requirements  of 
ite  CAA,  EPA  i.annot  grant  partial 
approval  of  the  rules  under  section 
110(k)(3).  However.  EPA  may  grant  a 
limited  approval  of  the  submitted  rules 
under  section  110(k)(3)  in  light  of  EPA's 
authority  pursuant  to  section  301(a)  to 
adopt  regulations  neces.sary  to  further 
air  quality  by  strengthening  the  SIP.  The 
approval  is  limited  because  EPA's 
action  also  contains  a  simultaneous 
limited  disapproval.  In  order  to 
strengthen  the  SIP,  EPA  is  proposing  a 
limited  approval  of  SCAQMD  submitted 
Rules  1151  and  1171  under  sections 
1 10(kK3)  and  301  (a)  of  the  CAA. 

At  the  same  time,  EPA  is  also 
proposing  a  limited  disapproval  of  these 
rules  because  they  contain  deficiencies 
that  have  not  been  corrected  as  required 
by  section  182(a)(2)(A)  of  the  CAA,  and. 
as  such,  the  rules  do  not  fully  meet  the 
requirements  of  part  D  of  the  Act.  Under 
.section  179(a)(2),  if  the  Administrator 
disapproves  a  submission  under  section 
110(k)  for  an  area  designated 
nonottainment,  based  on  the 
submission's  failure  to  meet  one  or  more 
of  the  elements  required  by  the  Act,  the 
Administrator  must  apply  one  of  the 
sanctions  set  forth  in  section  179(b) 
unless  the  detlciency  has  been  corrected 
within  18  montlis  of  such  disapproval. 
Section  179(b)  provides  two  sanctions 
available  to  the  Administrator:  Highway 
funding  and  offsets.  The  18  month 
period  referred  to  in  section  179(a)  will 
begin  on  the  effective  date  of  EPA's  final 
limited  disapproval.  Moreover,  the  final 
disapproval  triggers  the  federal 
implementation  plan  (FIP)  requirement 
under  section  110(c).  It  should  be  noted 
that  the  rules  covered  by  this  NPR  have 
been  adopted  by  the  SCAQMD  and  are 


currently  in  effect  in  the  South  Coast. 
EPA's  limited  disapproval  action  in  this 
NPR  does  not  prevent  the  SCAQMD  or 
EPA  from  enforcing  these  rules. 

Nothing  in  this  action  should  be 
construed  as  permitting  or  allowing  or 
establishing  a  precedent  for  any  future 
request  for  revision  to  any  state 
implementation  plan.  Each  request  for 
revision  to  the  state  implementation 
plan  shall  be  considered  separately  In 
light  of  spedfic  technical,  economic, 
and  environmental  factors  and  in 
relation  to  relevant  statutory  and 
regulatory  requirements. 

Regulatory  Process 

Under  the  Regulatory  Flexibility  .Act, 
5  U.S.C.  600  et.  seq.,  EPA  must  prepare 
a  regulatory  flexibility  analysis 
asses-sing  the  impact  of  any  proposed  or 
final  rule  on  small  entities.  5  U.S.C.  603 
and  604.  Alternatively,  EPA  may  certify 
that  the  rule  will  not  have  a  significant 
impaci  on  a  substantial  number  of  small 
entities.  Small  entities  include  small 
bu.sinesses,  small  not-for-profit 
enterprises  and  government  entities 
with  jurisdidion  over  populations  of 
less  than  50.000. 

Limited  approvals  under  sections  110 
and  301  and  subchapter  I,  part  D  of  the 
QAA  do  not  create  any  new 
requirements,  but  simply  approve 
requirentbnts  that  the  State  is  already 
imposing.  Therefore,  because  the  federal 
SIP-approval  does  not  impose  any  new 
requirements,  I  certify  that  it  does  not 
have  a  significant  impact  on  any  small 
entities  affected.  Moreover,  due  to  the 
nature  of  the  federal-state  mlationship 
under  the  CAA,  preparation  of  a 
regulatory  flexibility  analysis  would 
constitute  federal  inquiry  into  the 
economic  reasonablene!:s  of  state  action. 
The  CAA  forbids  EPA  to  base  its  actions 
concerning  SIPs  on  such  grounds. 
Union  Electric  Co.  v.  U.S.  E.P.A.,  427 
U.S.  24G,  2.56-66  (S.Q.  1976);  42  U.S.C. 
7410(a)(2). 

EPA's  hmited  disapproval  of  the  State 
request  under  sections  110  and  301  and 
subchapter  I,  part  D  of  the  CAA  does  not 
affect  any  existing  requirements 
applicable  to  small  entities.  Federal 
disapproval  of  the  state  submittal  does 
not  affect  its  state  enforceability. 
Moreover,  EPA's  limited  disapproval  of 
the  submittal  does  not  impose  any  new 
federal  requirements.  Therefore,  EPA 
certifies  that  this  hmited  disapproval 
action  does  not  have  a  significant 
impact  on  a  substantial  number  of  small 
entities  because  it  does  not  remove 
existing  requirements  nor  does  it 
impose  any  new  federal  requirements. 

This  action  has  been  classified  as  a 
Table  3  action  by  the  Regional 
Administrator  under  the  procedures 
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published  in  the  Federal  Register  on 
January  19,  1989  (54  FR  2214-2225).  On 
January  6. 1989,  the  Office  of 
Management  and  Budget  (OMB)  waived 
Table  2  and  Table  3  SIP  revisions  (54  FR 
2222)  from  the  requirements  of  section 
3  of  Executive  Order  12291  for  a  period 
of  two  years.  EPA  has  submitted  a 
request  for  a  permanent  waiver  for  Table 
2  and  Table  3  SIP  revisions.  OMB  has 
agreed  to  continue  the  temf>orary  waiver 
until  such  time  as  it  rules  on  EPA's 
request. 

List  of  Subjects  in  40  CFR  Part  52 

Air  pollution  control.  Hydrocarbons, 
Intergovernmental  relations.  Ozone, 
Reporting  and  recordkeeping 
requirements. 

Authority:  42  U.S.C.  7401-7671q. 

Dated:  August  31.  1993. 
|ohn  C  Wise, 

Acting  Regional  Adminiitrator. 
jFR  Doc.  93-22194  Filed  9-9-93;  8:45  ami 

BH.UNC  CODE  «5eO  BO  I* 


40  CFR  Part  52 

(CT-*-1-58»5;  Rl-5-1-6855;  A-1-f  RL- 
4727-7] 

Approval  and  Promulgation  of 
Implementation  Plans;  Connecticut 
and  Rhode  Island;  Stage  II  Vapor 
Recovery 

AGENCY:  Environmental  Protection 
Agency  (EPA). 
ACTION:  Proposed  rule. 

SUMMARY:  The  EPA  is  proposing  to 
approve  Section  22a-174-30  of  the 
Connecticut  Regulations  for  the 
Abatement  of  Air  Pollution  entitled 
"Dispensing  of  Gasoline/Stage  II  Vapor 
Recovery"  as  a  revision  to  the 
Connecticut  State  implementation  plan 
(SIP)  for  ozone.  In  addition,  EPA  is 
proposing  to  approve  amendments  to 
Rhode  Island's  Regulation  No.  11 
entitled  "Petroleum  Liquids  Marketing 
and  Storage"  as  a  revision  to  the  Rhode 
Island  SIP.  On  January  12, 1993 
Connecticut  and  Rhode  Island 
submitted  these  regulations  to  EPA  in 
response  to  section  182(b)(3)  of  the 
Clean  Air  Act,  as  amended  in  1990, 
which  requires  ail  ozone  nonattainment 
areas  classified  as  moderate  or  above  to 
adopt  regulations  which  require  owners 
and  operators  of  gasoline  dispensing 
facilities  to  install  and  operate  Stage  n 
vapor  recovery  equipment. 
DATES:  Comments  must  be  received  by 
October  12, 1993. 

ADDRESSES:  Comments  may  be  mailed  to 
Linda  M.  Murphy,  Director,  Air, 
Pesticides  and  Toxics  Management 


Division,  U.S.  Envi-onmental  Protection 
Agency.  Region  I.  JTC  Federal  Bldg., 
Boston,  MA  02203. 

Copies  of  the  Sta  es'  submittals  and 
EPA's  technical  suj)port  documents  are 
available  for  public  inspection  during 
normal  business  hours,  by  appointment 
at  the  Air,  Pesticide*  and  Toxics 
Management  Division.  U.S. 
Environmental  Protection  Agency, 
Region  I,  One  Congress  Street,  10th 
floor,  Boston,  MA.  n  addition, 
Connecticut's  subn-ittal  is  available  at 
the  Bureau  of  Air  Management, 
Department  of  Environmental 
Protection,  State  Office  Euilding,  165 
Capitol  Avenue,  Hartford,  CT  06106  and 
Rhode  Island's  submittal  is  available  at 
Division  of  Air  and  Hazardous 
Materials,  Department  of  Environmental 
Management,  291  Promenade  Street, 
Providence,  RI  02908-5757. 
FOR  FURTHER  INFORfUTIOfi  CONTACT: 
Anne  E.  Arnold  at  (617)  565-3166. 
SUPPLEMENTARY  INFORMATION:  Under 
section  182(b)(3),  EPA  was  required  to 
issue  guidance  as  tn  the  effectiveness  of 
Stage  II  systems.  In  November  1991, 
EPA  issued  technical  and  enforcement 
guidance  to  meet  th  is  requirement. "  In 
addition,  on  April  :  6,  1992,  EPA 
published  the  "General  Preamble  for  the 
Implementation  of  Title  I  of  the  Clean 
Air  Act  Amendments  of  1990"  (General 
Preamble)  (57  FR  i:H98).  The  guidance 
documents  and  the  General  Preamble 
interpret  the  Stage  II  statutory 
requirement  and  indicate  what  EPA 
believes  a  State  submittal  needs  to 
include  to  meet  that  requirement. 

Under  section  182(b)(3)  of  the 
amended  Aci.  moderate  and  above 
ozone  nonattainment  areas  were 
required  to  submit  Stage  II  vapor 
recovery  rules  by  November  15, 1992.  In 
addition,  section  184(b)(2)  of  the 
amended  Act  requires  all  areas  that  are 
located  in  an  ozone  transport  region 
(OTR)  to  adopt  Stage  II  regulations  in 
accordance  with  section  182(b)(3)  or 
measures  that  EPA  :ias  identified  as 
capable  of  achievin  g  equivalent 
reductions  to  section  182(b)(3)  Stage  II 
controls.  2  These  measures  must  be 
submitted  within  1  year  of  EPA's 
completion  of  its  Stage  II  comparability 
study. 


I  These  two  document 
Guidance-Stage  0  Vapor 
Control  of  Vehicle  Refuel 
Dispensing  Facilities"  (E! 
"Enforcement  Guidance  i 
Refueling  Control  Prograi 

'  Pursuant  to  section  1 
1993.  EPA  must  coraplel< 
control  measures  capable 
reductions  comparable  ic 
the  section  lB2(bM3)  Slag 
in  the  process  of  perform 


;  are  entitled  "Technical 
<ecover>'  Systems  for 
Ing  Emiiisions  at  Gasoline 
'A-4 50/3-91 -022)  and 
or  Stage  D  Vehicle 

IS." 

M(b)(2).  by  November  15. 
a  study  identifying 
of  achieving  emission 
those  achievable  through 
5 II  controls.  The  EPA  is 
ng  that  study. 


The  entire  State  of  Connecticut  is 
designated  nonattainment  for  ozone  and 
is  classified  as  serious,  except  for  the 
south  western  portion  of  the  State 
which  is  classified  as  severe.  The  entire 
State  of  Rhode  Island  is  also  designated 
nonattainment  for  ozone  and  is 
classified  as  serious.  See  56  FR  56694 
(Nov.  6.  1991)  and  57  FR  56762  (Nov. 
30,  1992).  codified  at  40  CFR  81.307  and 
81,340.  In  addition,  both  Connecticut 
and  Rhode  Island  are  located  in  the 
northeast  ozone  transport  region.  See 
CAA  section  184(a).  Thus,  these  States 
are  required  to  adopt  Stage  II  vapor 
recovery  rules  in  accordance  with 
sections  182(b)(3)  and  184(b)(2)  of  the 
amended  Act.  IllUnder  section 
182(b)(3),  moderate  and  above  ozone 
nonattainment  areas  are  required  to 
adopt  regulations  requiring  ovraers  or 
operators  of  gasoline  dispensing  svstems 
to  install  and  operate  vapor  recovery 
equipment  at  their  facilities.  Section  182 
(b)(3)(A)  of  the  Act  specifies  that  Stage 
II  controls  must  apply  to  any  facility 
that  dispenses  more  than  10,000  gallons 
of  gasoline  per  month  or,  in  the  case  of 
an  independent  small  business  marketer 
(ISBM) ',  any  facility  that  dispenses 
more  than  50.000  gallons  of  gasoline  per 
month.  As  discussed  in  EPA's 
Enforcement  Guidance.  EPA 
recommends  that  the  applicability 
determination  be  based  on  the  average 
volume  of  gasoUne  dispensed  per  month 
for  the  two  year  period  prior  to  state 
adoption  of  the  regulation. 

Tne  Act  afso  specifies  the  time  by 
which  certain  facilities  must  comply 
with  the  Stale  regulation.  For  facilities 
that  are  not  owned  or  operated  by  an 
ISBM.  these  times,  calculated  from  the 
time  of  State  adoption  of  the  regulation, 
are:  (1)  6  months  for  facilities  for  which 
construction  began  after  November  15, 
1990;  (2)  1  year  for  facilities  that 
dispense  greater  than  100,000  gallons  of 
gasoline  per  month  (based  on  average 
monthly  througput  for  the  two  year 
period  prior  to  adoption):  and  (3)  2 
years  for  all  other  facilities. 

In  addition,  EPA's  guidance  states 
that  States  should  require  that  Stage  II 
systems  be  tested  and  certified  to  meet 
a  95  percent  emission  reduction 
efficiency  by  using:  (1)  A  method  tested 
and  approved  by  the  California  Air 
Resources  Board  (CARB);  (2)  a  testing 
program  that  is  equivalent  to  the  CARB 
program,  that  will  be  conducted  by  the 
State  (or  by  a  third  party  recognized  by 
the  State),  and  that  EPA  has  approved 
(is  proposing  for  approval)  for 
incorporation  into  the  SIP;  or  (3)  a 
system  approved  by  CARB.  EPA 
guidance  also  states  that  facilities 


'  Section  324  of  the  Act  defines  an  ISBM. 
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should  be  required  lo  verify  proper 
installation  and  function  of  Stage  II 
€?quipment  through  use  of  a  liquid 
blockage  test  and  a  leak  test  prior  to 
system  operation  and  every  five  years  or 
upon  major  modification  of  a  facility 
(i.e..  75  percent  or  more  equipment 
change). 

Furthermore.  EPA's  guidance 
specifies  that  sources  subject  to  Stage  11 
must  maintain  the  following  records  on 
site;  (1)  A  license  or  permit  to  install  a 
Stage  II  system;  (2)  Stage  11  system 
testing  results;  (3)  an  equipment 
niaintenance  log;  (4)  training 
certification  files;  and  (5)  inspection  and 
compliance  re<:ords  issued  by  the  state. 
In  addition,  facilities  not  subject  to 
Stage  II  should  maintain  files  containing 
the  gasoline  throughput  of  the  facility. 

Connecticut's  Stage  II  Regulations 

On  January  12. 1993.  the  Connecticut 
Department  of  Environmental  Protection 
submitted  to  EPA  Section  22a-l 74-30 
entitled  "Diiipensing  of  Gasoline/Stage 
!I  Vapor  Recovery."  By  this  action,  EPA 
is  proposing  to  approve  this  submittal  as 
meeting  the  requirements  of  sections 
182(bK3)  and  184(b)(2).  The  EPA  has 
reviewed  the  State  submittal  against  the 
statutory  requirements  and  for 
consistency  with  EPA  guidance. 
Connecticut's  regulation  and  EP.^'s 
evaluation  are  detailed  in  a 
memorandum,  dated  April  15.  1993. 
entitled  "Technical  Support  Document- 
Connecticut-Stage  II  Vapor  Recovery." 
Copies  of  that  document  are  available, 
upon  request,  from  the  EPA  Regional 
Office  listed  in  the  ADDRESSES  section 
of  this  document. 

Connecticut's  regulation  prohibits  the 
transfer  of  gasoline  into  a  motor  vehicle 
fuel  tank  at  a  dispensing  facility  unless 
a  properly  operating  Stage  II  vapor 
recovery  system  is  u.sed  for  such 
transfer.  This  prohibition  applies  to  the 
following  gasoline  dispensing  facilities: 
(1)  A  facility  which  begins  actual 
construction  of  a  stationary  storage  tank 
after  November  30. 1992  and  such 
facility  has  a  throughput  of  10.000 
gallons  or  more  during  any  calendar 
month;  (2)  a  facility  for  which 
construction  commenced  between 
November  15.  1990  and  November  30. 
1992  and  which  has  a  throughput  of 
10.000  gallons  or  more  during  any  one 
month:  (3)  a  facility  for  which 
construction  commenced  on  or  before 
November  15, 1990  and  which  has  a 
monthly  throughput  of  100.00  gallons  or 
more  calculated  based  on  the  highest 
throughput  in  a  calendar  month  during 
the  two  year  period  between  November 
30.  1990  and  November  30. 1992;  and 
(4)  a  facility  for  which  construction 
commenced  on  or  before  November  15. 


1990  and  which  has  a  monthly 
throughput  of  10.000  gallons  or  more 
during  any  calendar  month  after 
November  30.  1992.  As  previously 
stated.  EPA's  Enforcement  Guidance 
specifies  that  the  10,000  gallon  per 
month  applicability  cut-off  should  be 
ba.sed  on  the  average  monthly 
throughput  for  the  two  year  period 
pre<.eding  adoption.  Although  some  of 
Connecticut's  applicability  provisions 
outlined  above  are  not  ba.sed  on  a  two 
year  period,  these  provisions  rely  on 
throughput  experienced  during  any  one 
month  rather  than  on  an  average 
monthly  throughput.  The  compliance 
schedule  stated  in  Connecticut's  rule  is 
consistent  with  that  required  by  the  Act. 
Connecticut's  regulation  does  not 
contain  a  separate  applicability  cut-off 
or  compliance  schedule  for  ISBMs. 
Consistent  with  EPA's  guidance. 
Connecticut's  regulation  requires  that 
facilities  install  Stage  II  sy.stems  that 
have  been  tested  and  approved  by  CARB 
or  have  been  tested  and  approved  by 
another  state  using  test  methods 
approved  by  CARB.  The  State  also 
requires  facilities  to  verify  proper 
installation  and  function  of  Stage  II 
equipment  through  use  of  a  liquid 
blockage  test  and  a  leak  test  prior  to 
system  operation  and  every  five  years  or 
upon  major  system  modification  of  a 
facility.  In  addition.  Connecticut's 
regulation  requires  facilities  to  maintain 
various  records,  such  as  an  equipment 
maintenance  log,  in  accordance  with 
EPA's  guidance.  These  records  must  be 
maintained  in  a  location  in  the  State  of 
Connecticut  for  not  less  than  five  years. 
Although  EPA's  guidance  states  that 
these  records  should  be  kept  on  site, 
this  difference  in  Connecticut's  rule  will 
not  impede  enforcement  since  the  rule 
also  requires  that  records  be  made 
available  for  inspection  by  the  State  or 
EPA. 

Rhode  Island's  Stage  H  Regulations 

On  January  12. 1993,  the  Rhode  Island 
Department  of  Environmental 
Management  (DEM)  submitted  to  EPA 
Regulation  No.  11  entitled  "Petroleum 
Liquids  Marketing  and  Storage"  which 
had  been  recently  amended  to  include 
new  Stage  II  vapor  recovery 
requirements.  By  this  action.  EPA  is 
proposing  to  approve  this  submittal  as 
meeting  the  requirements  of  sections 
182(b)(3)  and  184(b)(2).  The  EPA  has 
reviewed  the  State  submittal  against  the 
statutory  requirements  and  for 
consistency  with  EPA  guidance.  Rhode 
Island's  regulation  and  EPA's  evaluation 
are  detailed  in  a  memorandum,  dated 
April  7, 1993.  entitled  "Technical 
Support  Document-Rhode  Island-Stage 
II  Vapor  Recovery."  Copies  of  that 


document  are  available,  upon  request. 
from  the  EPA  Regional  Office  listed  in 
the  ADDRESSES  section  of  this 
do<:ument. 

Rliode  Island's  Regulation  No.  11 
contains  requirements  for  fixed  roof 
tanks,  external  floating  roof  tanks,  bulk 
gasoline  terminals,  bulk  gasoline  plants, 
gasoline  dispensing  facilities,  and 
gasoline  tank  trucks.  This  regulation 
was  first  approved  into  the  Rhode  Island 
SIP  on  May  7, 1981.  Since  that  time, 
various  amendments  to  this  regulation 
have  also  been  approved  into  the  SIP. 
See  40  CFR  52.2070.  The  most  recent 
amendments  to  this  rule  include  three 
new  definitions  in  Section  1  of  the  rule 
as  well  as  a  new  section.  Section  10. 
which  contains  Stage  II  vapor  recovery 
requirements  for  gasoline  dispensing 
facilities. 

Section  10  requires  that  all  ga.soline 
dispensing  facilities  constructed  or 
substantially  modified  after  November 
15. 1992.  as  well  as  all  other  facilities 
which  have  or  have  had  a  monthly 
throughput  of  greater  than  10.000 
gallons  in  any  one  month  after 
November  1991.  install  and  operate 
Stage  II  vapor  recovery  controls. 
Although  the  10.000  gallon  per  month 
applicability  cut-off  in  Rhode  Island's 
rule  is  based  on  throughput  occurring 
after  November  1991  (approximately 
one  year  prior  to  adoption),  rather  than 
two  year  prior  to  adoption  as  stated  in 
EPA's  guidance,  this  difference  is  not 
critical  since  the  applicability  is  based 
on  throughput  in  any  one  month,  rather 
than  an  average  monthly  throughput. 
Rhode  Island's  compliance  schedule  for 
installation  of  Stage  II  controls  is  also 
generally  consistent  with  that  required 
by  the  Act.  except  that  the  100,000 
gallon  throughput  referenced  in  the 
State's  compliance  schedule  is  again 
based  on  throughput  in  any  one  month 
after  November  1991.  Rhode  Island's 
regulation  does  not  contain  a  separate 
Stage  II  applicability  cut-off  or 
compliance  schedule  for  ISBMs. 

Consistent  with  EPA's  guidance. 
Rliode  Island's  regulation  requires  that 
facilities  in.stail  Stage  II  systems  which 
have  been  approved  by  CARB.  The  State 
also  requires  facilities  to  verify  proper 
installation  and  function  of  Stage  II 
equipment  through  use  of  a  liquid 
blockage  test  and  a  leak  test  prior  to 
system  operation  and  at  least  once  every 
five  years  and  within  thirty  days  of  any 
major  system  modification  of  a  facility. 
In  addition.  Rhode  Island's  regulation 
requires  facilities  to  maintain  various 
records,  such  as  an  equipment 
maintenance  log.  in  accordance  with 
EPA's  guidance.  Although  the  State 
does  not  require  that  facilities  keep  a 
file  of  inspection  and  compliance 
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reports  issued  by  DEM  as  stated  in 
EPA's  guidance,  enforcement  of  the  rule 
is  not  impeded  since  these  records  are 
maintained  by  the  State. 

Rulemaking  Action 

Because  EPA  believes  that  the  State  ot 
Connecticut  has  adopted  a  Stage  II 
regulation  in  accordance  with  sections 
182(b)(3)  and  184(b)(2)  of  the  Act.  as 
interpreted  in  EPA's  guidance,  EPA  is 
proposing  to  approve  Section  22a-174- 
30  of  the  Connecticut  Regulations  for 
the  Abatement  of  Air  Pollution  entitled 
"Dispensing  of  Gasoline/Stage  II  Vapor 
Recovery"  as  meeting  the  requirements 
of  sections  182(b)(3)  and  184(b)(2).  In 
addition,  because  EPA  believes  that  the 
State  of  Rhode  Island  has  also  adopted 
a  Stage  II  regulation  in  accordance  with 
sections  182(b)(3)  and  184(b)(2)  of  the 
Act,  as  interpreted  in  EPA's  guidance. 
EPA  is  proposing  to  approve 
amendments  to  Rhode  Island's 
Regulation  No.  11  entitled  "Petroleum 
Liquids  Marketing  and  Storage"  as 
meeting  the  requirements  of  sections 
182(b)(3)  and  184(b)(2). 

Nothing  in  this  action  should  be 
construed  as  permitting  or  allowing  or 
establishing  a  precedent  for  any  future 
request  for  revision  to  any  SIP.  Each 
request  for  revision  to  a  SIP  shall  be 
considered  in  light  of  specific  technical, 
economic,  and  environmental  factors 
and  in  relation  to  relevant  statutory  and 
regulatory  requirements. 

Regulatory  Process 

Under  the  Regulatory  Flexibility  Act, 
5  U.S.C.  600  et  seq.,  EPA  must  prepare 
a  regulatory  flexibility  analysis 
assessing  the  impact  of  any  proposed  or 
final  rule  on  small  entities.  5  U.S.C.  603 
and  604.  Alternatively.  EPA  may  certify 
that  the  rule  will  not  have  a  significant 
impact  on  a  substantial  number  of  small 
entities.  Small  entities  include  small 
businesses,  small  not-for-profit 
enterprises,  and  government  entities 
with  jurisdiction  over  populations  of 
less  than  50,000. 

SIP  approvals  under  section  110  and 
subchapter  I,  part  D  of  the  Act  do  not 
create  any  new  requirements,  but 
simply  approve  requirements  that  the 
State  is  already  imposing.  Therefore, 
because  the  Federal  SIP  approval  does 
not  impose  any  new  requirements.  1 
certify  that  it  does  not  have  a  significant 
impact  on  any  small  entities  affected. 
Moreover,  due  to  the  nature  of  the 
Federal-state  relationship  under  the  Act. 
preparation  of  a  regulatory  flexibility 
analysis  would  constitute  Federal 
inquiry  into  the  economic 
reasonableness  of  State  action.  The  Act 
forbids  EPA  to  base  its  actions 
concerning  SIPs  on  such  grounds. 


Union  Electric  Co.  v.  U.S.  E.P.A.,  427 
U.S.  246.  256-66  (J.Ct.  1976);  42  U.S.C. 
7410(a)(2). 

This  action  has  lieen  classified  as  a 
Table  2  action  by  tie  Regional 
Administrator  under  the  procedures 
published  in  the  Federal  Register  on 
January  19. 1989  ( ">4  FR  2214-2225).  On 
January  6. 1989.  th  e  Office  of 
Management  and  Hudget  (OMB)  waived 
Table  2  and  Table  3  SIP  revisions  from 
the  requirements  of  section  3  of 
Executive  Order  12291  for  a  period  of  2 
years  (54  FR  at  2222).  The  EPA  has 
submitted  a  request  for  a  permanent 
waiver  for  Table  2  and  Table  3  SIP 
revisions.  The  OVIB  has  agreed  to 
continue  the  temporary  waiver  until 
such  time  as  it  rules  on  EPA's  request. 

List  of  Subiects  in  40  CFR  Part  52 

Air  pollution  control.  Hydrocarbons, 
Incorporation  by  reference, 
Intergovemmenta  relations.  Ozone, 
Reporting  and  recordkeeping 
requirements.  Volatile  organic 
compounds;. 

i  Authority:  42  U.SC.  7401-7671q 
Dated:  September  1 .  1993. 
Paul  Keough, 

Acting  Regional  Adi  ninistrator.  Region  I 
|FR  Doc.  93-22195  Filed  9-9-93;  8:45  ami 
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40  CFR  Part  372 
[OPPTS-400069A;  I  RL-4644-9J 

Emergency  Planr  ing  and  Community 
Right-to-Know;  Notice  of  Availability 
and  Reopening  o '  Comment  Period 

AGENCY:  Environmental  Protection 
Agency  (EPA). 

ACTION:  Notice  of  svailability  and 
reopening  of  comnent  period. 


summary:  In  the  Federal  Register  of 

September  8,  199  J,  EPA  published  a 
proposed  rule  partially  granting  a 
petition  to  add  8C  chemicals  and  2 
chemical  categories  to  the  list  of  toxic 
chemicals  subject  to  reporting  under 
section  313  of  the  Emergency  Planning 
and  Community  Right-to-Know  Act  of 
1986  (EPCRA)  and  section  6607  of  the 
Pollution  Prevention  Act  of  1990  (PPA). 
The  period  for  ac  :epting  comments  on 
the  proposed  rule  ended  November  9. 
1992.  Certain  documents  relevant  to  the 
review  of  this  petition  have  been  added 
to  the  public  doci.et  subsequent  to  the 
close  of  the  publi;  comment  period. 
Additionally,  cerain  information  about 
the  basis  for  listir  g  for  one  chemical 
was  included  in  the  docket  in  the 
support  documert  for  the  petition 
review  but  was  n  )t  summarized  in  the 


discussion  of  the  chemical  in  the 
preamble  to  the  proposed  rule.  This 
information  is  summarized  in  this 
notice.  To  assure  that  the  pubhc  and 
other  interested  parties  are  able  to 
review  and  comment  on  the  additional 
documents  and  information,  EPA  is 
requesting  comment  on  the  additional 
documents  and  information  only. 
Comments  must  be  confined  to  the 
contents  of  these  documents.  The 
Agency  will  not  respond  to  comments 
on  any  other  aspect  of  the  petition  or  the 
proposed  rule. 

DATES:  Comments  must  be  received  by 
September  27, 1993. 
ADDRESSES:  Written  comments  should 
be  submitted  in  triplicate  to:  OPPT 
Docket  Clerk,  TSCA  Document  Receipt 
Office  (TS-790).  Office  of  Pollution 
Prevention  and  Toxics,  Environmental 
Protection  Agency.  Rm.  E-G99.  401  M 
St.,  SW.,  Washington,  DC  20460,  Attn: 
Docket  Number  OPPTS-100069. 
FOR  FURTHER  INFORMATION  CONTACT: 
Maria  J.  Doa.  Petitions  Coordinator. 
Emergency  Planning  and  Community 
Right-to-Know  Information  Hotline, 
Environmental  Protection  Agency,  Mail 
Stop  TS-799,  401  M  St..  SW., 
Washington,  DC  20460.  Toll  free:  800- 
535-0202. 

SUPPLEMENTARY  INFORMATION: 

I.  Introduction 

In  response  to  a  petition  to  add  80 
chemicals  and  2  chemical  categories  to 
the  list  of  toxic  chemicals  subject  to 
reporting  under  section  313  of  the 
Emergency  Planning  and  Community 
Right-to-Know  Act  of  1986  (EPCRA)  and 
section  6607  of  the  Pollution  Prevention 
Act  of  1990  (PPA).  EPA  proposed  to  add 
68  chemicals  and  2  chemical  categories 
that  were  found  to  meet  the  statutory 
criteria  for  listing.  Alternatively,  EPA 
proposed  to  add  only  that  subset  of 
chemicals  that  meet  the  statutory 
criteria  for  listing  and  are  produced  in 
quantities  greater  than  a  certain 
manufacturing  threshold. 

n.  Description  of  Additional  Documents 
and  Information 

For  certain  of  the  chemicals  proposed 
for  addition  to  section  313,  estimates  of 
environmental  toxicity  were  estimated 
using  Quantitative  Structure  Activity 
Relationships  (QSARs).  EPA's  QSAR 
reference  manual,  which  has  been 
publicly  available  since  1988,  was 
omitted  from  the  public  docket  for  the 
proposed  rule.  This  document  has  now 
been  added  to  the  docket  (Ref.  1). 

Formic  acid  was  proposed  for  listing 
based  on  acute  human  health  effects 
only.  EPA  has  reviewed  a  new  study 
(Ref.  2)  that  became  available  following 
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the  publication  of  the  proposed  rule, 
and  has  determined  that  this  study  is 
sufficient  evidence  for  listing  formic 
acid  under  EPCRA  section  313(d)(2)(B) 
for  chronic  human  health  effects. 
Toxicity  data  from  this  study  have  also 
been  used  in  the  risk  assessment  for 
acute  exposure  for  this  chemical.  This 
study  has  now  been  added  to  the 
docket. 

Pronamide  was  proposed  for  listing 
based  on  chronic  human  health  effects. 
EPA's  Office  of  Pesticide  Programs  has 
received  and  recently  completed  its 
evaluation  of  an  additional  chronic 
feeding/oncogenicity  study  of 
pronamide  in  rats.  Based  on  this 
information,  the  Office  of  Pesticide 
Programs  has  classified  pronamide  as  a 
Croup  B2  compound  for  carcinogenicity 
(Ref.  3).  EPA  considers  this  to  be 
sufficient  evidence  to  meet  the  statutory 
criteria  for  listing  under  EPCRA  section 
313(d)(2)(B).  This  information  has  now 
been  added  to  the  docket. 

Ethylidene  dichloride  was  proposed 
for  listing  based  on  chronic  human 
health  effects  (carcinogenicity).  The 
basis  for  the  carcinogenicity  finding  was 
summarized  in  the  preamble  to  the 
proposed  rule.  Evidence  of  other  types 
of  chronic  toxicity,  including 
hepatotoxicity,  renal  toxicity,  and 
respiratory  effiects.  was  included  in  the 
petition  review  support  document, 
which  was  entered  into  the  public 
do<:ket  for  the  proposed  rule.  However, 
this  evidence  of  non-cancer  chronic 
human  health  effects  was  inadvertently 
omitted  from  the  discussion  of  the 
chemical  in  the  preamble  to  the 
proposed  rule.  The  Agency  believes  that 
the  evidence  for  non-cancer  chronic 
human  health  effects,  combined  with 
the  evidence  of  carcinogenicity, 
constitutes  sufficient  evidence  that  this 
chemical  meets  the  statutory  criteria  for 
listing  under  EPCRA  section 
313(d)(2)(B). 

Several  chemicals  were  proposed  for 
listing  based  on  acute  human  health 
effects  only.  Due  to  the  time  limitations 
imposed  by  the  statute  and  limitations 
in  production  information  available  at 
the  time  of  EPA's  review.  EPA  was 
unable  for  the  proposal  to  conduct 
exposure  assessments  for  these 
chemicals.  Therefore,  EPA  assumed  for 
the  purposes  of  the  proposal  that  there 
are  sufficient  releases  to  reasonably 
anticipate  that  these  chemicals  would 
cause  "significant  adverse  human  health 
effects  at  concentration  levels  that  are 
reasonably  likely  to  exist  beyond  facility 
site  boundaries"  ISection  313(d)(2)(A)I. 

EPA  has  now  conducted  exposure 
assessments  for  the  chemicals  that  were 
included  in  the  alternative  proposal 
based  on  evidence  of  acute  human 


health  effects  only  (Ref.  4).  For  three  of 
these  chemicals  (formic  acid.  bis(2- 
chloroethoxy)methane,  and  methyl 
chlorocarbonate).  the  exposure  analyses 
indicate  that  concentrations  are  likely  to 
exist  beyond  facility  site  boundaries,  as 
a  result  of  continuous,  or  frequently 
recurring  releases,  at  levels  that  can 
reasonably  be  anticipated  to  cause 
significant  adverse  acute  human  health 
effiects.  EPA  has  also  conducted  an 
exposure  assessment  for  one  chemical, 
crotonaldehyde,  that  was  included  in 
the  alternative  proposal  based  on 
evidence  of  ecotoxicity  (Ref.  5).  Based 
on  this  exposure  analysis  and 
crotonaldehyde's  moderate  ecotoxicity. 
the  Agency  does  not  believe  in  its 
judgment  that  the  chemical  satisfies  the 
criterion  of  section  313(d)(2)(C).  These 
exposure  assessments,  as  well  as  the 
chemistry  data  (Ref.  6)  and  release 
estimates  (Ref.  7)  underlying  them,  have 
now  been  added  to  the  docket.  In 
addition,  the  Agency's  ecological 
assessment  of  several  chronic  aquatic 
studies  on  crotonaldehyde  was  omitted 
from  its  support  document  and  has  now 
been  added  to  the  docket  (Ref.  8). 

III.  Rulemaking  Record 

The  documents  Usted  under  Unit  IV. 
of  this  document  are  available  for 
viewing  and  photocopying  in  the  TSCA 
Nonconfidential  Information  Center 
(NQC),  also  known  as  the  TSCA  Public 
Docket  Office  from  8  a.m.  to  12  noon 
and  1  p.m.  to  4  p.m..  Monday  through 
Friday,  excluding  legal  holidays.  TSCA 
NQC  is  located  at  EPA  Headquarters. 
Rm.  E-G102.  401  M  St..  SW.. 
Washington.  DC. 
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DEPARTMENT  OF  COMMERCE 

National  Oceanic  and  Atmospheric 
Administration 

50  CFR  Parts  222  and  227 

[Doctot  No.  920545-^145;  I.D.  0831P38] 

Endangered  and  Threatened  Species; 
Endangered  Status  for  Sacramento 
River  Winter-Run  Chinook  Salnwn 

AGENCY:  National  Marine  Fisheries 
Service  (NMFS),  NOAA.  Commerce. 
ACTION:  New  information  and  reopening 
of  comment  period. 

SUMMARY:  Based  on  new  information 
about  the  1993  spawning  of  winter-run 
chinook  salmon.  NMFS  is  reopening  the 
comment  period  on  the  proposed  rule  to 
reclassify  this  species  from  threatened 
to  endangered  under  provisions  of  the 
Endangered  Species  Ac  (ESA). 
DATES:  Comments  should  be  received  by 
October  12. 1993. 
ADDRESSES:  Comments  should  be 
addressed  to  Dr.  William  Fox.  Director. 
Office  of  Protected  Resources.  NMFS. 
1335  East-West  Highway.  Silver  Spring. 
MD  20910. 

FOR  FURTHER  INFORMATION  CONTACT: 
Margaret  Lorenz,  Office  of  Protected 
Resources.  NMFS.  (301)  713-2322  or 
lim  Lecky.  Southwest  Region,  NMFS. 
(310)  980-^015. 
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SUPPLEMENTARY  INFORMATION:  On  June 
19.  1992  (57  FR  27416).  NMFS 
published  a  proposed  rule  to  reclassify 
Sacramento  River  winter-run  chinook 
salmon  from  threatened  to  endangered 
under  the  ESA.  On  June  4. 1993,  NfMFS 
published  a  notice  (58  FR  31688) 
delaying  for  up  to  6  months  its  final 
determination  on  whether  to  reclassify 
this  species  in  order  to  obtain  and 
evaluate  additional  information  on  the 
1993  spawning  run. 

Based  on  counts  of  fish  passing  the 
Red  Bluff  Diversion  Dam,  the  California 
Department  of  Fish  and  Game  (CDFG) 
estimates  that  the  1993  Sacramento 
River  winter-run  chinook  salmon 
spawning  run  size  is  341  adults.  This 
represents  a  slight  decline  in  one 
generation  from  the  1990  run,  which 
was  estimated  at  441  adults,  and  a 


substantial  dec  ine  from  the  1992  run- 
size  estimate  of  1,180  adults.  CDFG 
conducted  nun  erous  aerial  surveys  of 
redd  (nest)  cou  its  in  the  Sacramento 
River  during  th?  winter-run  Chinook's 
spawning  pericd.  and  observed  an 
unusually  large  number  of  redds  (about 
110)  due  to  exc silent  viewing 
conditions  in  the  river.  Based  on  these 
surveys,  almos'  all  winter-run  chinook 
salmon  redds  appear  to  be  located  in  a 
reach  of  the  riv3r,  between  Jelly's  Ferry 
and  Ball's  Ferr',  where  the  Bureau  of 
Reclamation  w  11  be  able  to  control 
water  temperat  jres  during  the  critical 
incubation  and  fry  emergency  stages  in 
1993.  NMFS  invites  comments  on  this 
new  informaticn  before  making  a  final 
determination  on  whether  to  reclassify 
winter-run  chinook  salmon. 


r 


List  of  Subjects 

50  CFR  Part  222 

Administrative  practice  and 
procedure.  Endangered  and  threatened 
species,  Exports,  Imports,  Reporting  and 
recordkeeping  requirements, 
Transportation. 

50  CFH  Part  227 

Endangered  and  threatened  species. 
Exports,  Imports,  Marine  mammals. 
Transportation. 

(Authority:  16  U.S.C  1531-1543) 

Dated:  September  3, 1993. 

Herbert  W.  Kaufinan, 

Deputy  Director,  Of f ice  of  Protected 
Resources. 

(FR  Doc.  93-221 20  Filed  9-^93;  8:45  ami 
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DEPARTMENT  OF  AGRICULTURE 

Forest  Service 

Exemption  of  the  Cache  Creek  Timber 
Salvage,  Boise  National  Forest  ID 

agency:  Fore.st  Service.  USDA. 
ACTION:  Notice  of  exemption  from 
appeal. 

SUMMARY:  This  is  notiRcation  that 
timber  salvage  harvest  and  reforestation 
activities  to  recover  and  rehabilitate 
natural  resources  from  recent  insect 
epidemics  on  the  Cache  Creek  project 
area.  Lowman  Ranger  District.  Boise 
National  Forest,  are  exempt  from  appeal 
in  accordance  with  36  CFR  21 7.4(a)(n). 
DATES:  September  10,  1993. 
FOR  FURTHER  INf  ORMATION  CONTACT: 
Mark  Sigrist  or  Dautis  Pearson.  Lowman 
Ranger  District.  Boise  National  Forest. 
HC  77  Box  3020.  Lowman.  ID  83637. 
Telephone:  208-259-3361. 
SUPP1.EMENTARY  INFORMATION:  Several 
vears  of  drought  in  southwest  Idaho 
have  reduced  soil  moisture  and 
weakened  conifer  trees.  Consequently. 
Douglas-fir  bark  beetle  populations  have 
dramatically  increased  and  reached 
epidemic  levels  on  the  Boise  National 
Forest.  It  is  estimated  that  more  than 
400.000  trees  larger  than  12  inches  in 
diameter  have  died  on  the  Forest  as  a 
result  of  insect  damage  since  1986. 

As  part  of  the  effort  to  recover  and 
rehabilitate  natural  resources  damaged 
by  the  insect  epidemic.  Lowman  Ranger 
District  personnel  have  developed  a 
proposal  to  harvest  dead  and  dying 
timber,  and  reforest  damaged  acres.  The 
Forest  Service  has  completed  the  Cache 
Creek  Salvage  Environmental 
Assessment  (EA).  Issues  have  been 
identified,  alternatives  have  been 
developed  and  an  analysis  of  the  effects 
of  implementing  timber  salvage  and 
other  recovery  activities  is  complete. 

The  analysis  area  for  the  Cache  Creek 
Salvage  is  located  about  16  miles  north 
of  Lowman.  Idaho.  The  Forest  would 


salvage  trees  dead  or  dying  from  the 
bark  beetles  epidemic  on  950  acres  and 
recover  approximately  4.0  million  board 
feet  (MMBF).  100  percent  helicopter 
systems.  The  Douglas-fir  beetle 
infestation  has  created  several-open 
areas  of  dead  and  dying  trees.  Salvage 
of  these  stands  would  result  in  "salvage 
openings,"  resembling  clearcuts.  A  total 
of  100  acres  of  salvage  opening  would 
be  created.  These  openings  would  range 
in  size  from  5  to  25  acres.  These  acres 
would  be  rehabilitated  by  planting  with 
ponderosa  pine  and  Douglas-fir.  to 
increase  the  sites'  timber  productivity, 
resilience  and  diversity  of  forest  stands. 
Natural  regeneration  would  be  used  to 
reforest  small  areas  (less  than  five  acres 
in  size). 

No  new  road  construction  would 
occur  Construction  of  approximately 
1.000  feet  of  temporary  road  to  access 
unit  8,  and  light  reconstruction  of 
approximately  10  miles  of  e.xisting  road. 
After  harvest  8  miles  of  road  would  be 
closed  and  reclaimed.  The  project 
would  have  4  helicopter  landings.  One 
landing  exists,  two  landings  will  need 
light  reconstruction  and  one  new 
landing  would  be  built.  Management 
direction  for  the  Bear  Valley 
Management  Area  is  established  in  the 
Boise  National  Forest  Land  and 
Resource  Management  Plan  (Forest 
Plan).  The  proposed  project  is  not 
within  an  Inventoried  Roadless  Area  nor 
is  it  within  areas  considered  for 
wilderness  in  the  Forest  Plan,  nor 
within  areas  recommended  for 
wilderness  in  the  recent  legislative 
proposal  entitled  "Idaho  Wilderness. 
Sustainable  Forests  and  Communities 
Act  of  1993". 

The  Forest  Plan  provides  for  the 
removal  of  salvage  timber  from  lands 
within  the  project  area.  In  addition,  the 
Forest  Plan  prescribes  standards  to 
protect  soil,  water,  wildlife,  visual,  and 
other  onsite  resources.  The  proposed 
action  for  the  Cache  Creek  Salvage 
project  is  consistent  with  standards  and 
guidelines,  objectives,  and  direction 
contained  in  the  Forest  Plan. 

Forest  Pest  Management  Specialists 
and  District  Foresters  have  analyzed  the 
insect  situation  and  have  found  no 
economical  or  practical  means  to 
control  the  current  insect  epidemic. 
Although  salvage  harvesting  and 
reforestation  would  not  control  the 
epidemic,  these  activities  would:  (1) 
Recover  valuable  timber  that  would 


otherwise  deteriorate.  (2)  reforest  those 
areas  that  have  been  left  without  tree 
cover  as  a  result  of  the  insect -caused 
mortality,  and  (3)  disrupt  beetle 
breeding  cycles  by  pheromone  baiting 
into  the  epicenters.  Through  the  timber 
salvage  operations,  breeding  insects  can 
be  removed  in  the  logs  and  Knutson- 
Vandenburg  (K-V)  funds  can  be 
generated  for  use  to  restore  forest 
resources  that  have  been  damaged  by 
the  insect  epidemic. 

The  Forest  Supervisor  has  determined 
through  preliminary  scoping  and 
environmental  analysis  that  there  is 
justification  to  expedite  this  project. 

The  decision  for  the  Cache  Creek 
Salvage  project  may  be  implemented 
after  publication  of  this  notice  in  the 
Federal  Register  and  after  the  decision 
has  been  signed  by  the  responsible 
official.  If  the  project  is  delayed  because 
of  an  appeal  (delays  of  up  to  150  days 
are  possible),  it  is  likely  that  much  of 
the  salvage  harvest  could  not  be 
implemented  during  the  1993  normal 
operating  season.  This  would  result  in 
a  loss  of  an  estimated  2.0  MMBF  with 
an  associated  value  of  $200,000  due  to 
deterioration.  The  total  estimated  value 
of  the  merchantable  dead,  dying  and 
unhealthy  timber  is  $400,000.  Of  this, 
approximately  $100,000  would  be 
returned  to  counties  from  25  percent 
fund  receipts.  Delays  resulting  from 
appeals  could  cause  the  loss  of  up  to 
half  of  this  value  and  potentially  make 
the  salvage  sale  unattractive  to  timber 
purchasers.  This  would  jeopardize  the 
objectives  of  the  recovery  and 
rehabilitation  project. 

Pursuant  to  36  CFR  217.4(a)(ll).  it  is 
my  decision  to  exempt  the  Warm  fork 
Salvage  Project.  Lowman  Ranger 
District.  Boise  National  Forest,  from 
appeal.  The  environmental  assessment 
discloses  the  effects  of  the  proposed 
actions  on  the  environment  and 
addresses  issues  resulting  from  the 
proposal. 

Dated:  September  2. 1993. 
Robert  C  Joslin. 

Deputy  Regional  Forester,  Intermountain 

Region,  USDA  Forest  Service. 

|FR  Doc.  93-22119  Filed  9-9-93;  8:45  am) 
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Exemption  of  the  Raintx)w  Meadows 
Recovery  Project,  Dixie  National 
Forest,  UT 

AGENCY:  Forest  Service.  USDA. 
ACTION:  Notice  of  exemption  from 
appeal. 

SUMMARY:  This  is  notirication  that 
decisions  to  implement  timber  salvage 
and  sanitation,  tree  baiting,  and 
reforestation  projects  to  rehabilitate  and 
recover  natural  resources  from  recent 
spruce  beetle  attack  (in  the  Rainbow 
Meadows  area  of  the  Cedar  City  Ranger 
District  of  the  Dixie  National  Forest)  are 
exempted  from  appeal  as  per  provisions 
of36CFR217.4(a)(ll). 
DATES:  September  10,  1993. 
FOfi  FURTHER  INFORMATK3N  CONTACT: 
Ronald  S.  Wilson,  Ehstrid  Ranger.  Dixie 
National  Forest.  P.O.  Box  627.  Cedar 
City.  Utah  84720,  (801)  865-3200. 
SUPPLEMENTARY  INFORMATION:  Several 
years  of  drought  in  southern  Utah  have 
reduced  soil  moisture  and  added  to  the 
weakened  condition  of  large  spruce 
trees  on  the  Cedar  City  Ranger  District 
of  the  Dixie  National  Forest.  This  factor 
in  combination  with  the  high  stocking 
and  generally  continuous  mature  spruce 
forest  on  the  District  has  made  a 
situation  conducive  to  spruce  beetle 
buildup. 

The  warm  spring  of  1992  and  heavy 
winter  snow  of  1993  provided  ideal 
conditions  for  spruce  beetle  population 
development,  resulting  in  substantial 
buildups  of  spruce  beetle  from  1991- 
1993. 

As  part  of  the  effort  to  rehabilitate  and 
recover  timber  resources  damaged  by 
the  insect  population  buildup,  the  Cedar 
City  Ranger  District  is  proposing  to:  (1) 
Salvage  dead,  dying  and  spruce  beetle 
infested  spruce;  (2)  remove  additional 
live  spruce  trees  necessary  to  reduce, 
forest  susceptibility  levels  to  future 
spruce  beetle  attack;  (3)  salvage  blow 
down  spruce  within  1-3  years  following 
the  initial  entry,  and;  (4)  bait  and  trap 
spruce  beetles  to  designated  locations  to 
further  interrupt  their  life  cycles  with 
the  Rainbow  Meadows  area.  To 
establish  a  new  forest  as  quickly  as 
possible,  reforestation  of  225  acres 
would  be  completed  in  areas  that  have 
been  heavily  impacted  by  spruce  beetle 
mortality. 

A  district  ID  team  has  completed  the 
NEPA  process  to  identify  issues, 
develop  alternatives  and  to  analyze  the  ' 
effects  of  implementing  proposed 
recovery  activities.  This  process  has 
resulted  in  the  completion  of  an 
environmental  assessment  documenting 
the  analysis  of  the  proposed  action. 

The  project  area  is  located 
approximately  14  air  miles  east  of  Cedar 


City.  Utah,  and  4  air  miles  southeast  of 
Brian  Head  Ski  aiea.  The  project  area  is 
approximately  841  acres;  605  acres  are 
estimated  to  be  forested  and  236  acres 
are  nonforest.  Thn  forest  type  is 
Englemann  sprue 3  and  subalpine  fir. 
with  scattered  as|ien  patches.  Utah  State 
Highway  143  splits  this  project  area  into 
nearly  equal  halv  ;s,  north  and  south. 
Included  in  the  p  -oject  area  are  all.  or 
portions,  of  the  fc  llowing  legal 
locations:  T36S  R3W  Sections  30  and 
31.  T36S  R9W  Se;tions  13  and  24;  Salt 
Lake  Meridian. 

It  is  estimated  tnat  spruce  beetle  has 
killed  60-90%  of  the  mature  spruce  on 
225  acres  of  the  6  )5  forested  acres. 
Within  these  acre;  the  proposed  action 
would  salvage  deid,  dying  and  spmce 
beetle  infested  trtes.  By  removing 
spruce  beetle  infested  trees,  spruce 
beetle  population;  would  be  reduced, 
and  the  population  cycle  disrupted. 
These  acres  with  leavy  spruce  beetle 
mortality  are  now  considered  to  be 
unstocked  openings.  To  bring  these 
areas  back  to  a  stccked  condition  these 
areas  would  be  pt  rtially  or  fully  planted 
back  to  spruce,  w  th  natural 
regeneration  of  stbalpine  fir  and  aspen. 

Approximately  380  acres  in  the 
project  area  have  -nortality  from  spruce 
beetle  ranging  fron  0-30%.  Mortality 
has  increased  substantially  within  these 
areas  in  the  past  )ear.  Within  the  380 
acres  that  have  li(  ht  mortality  levels, 
enough  large  tree;  remain  in  the  stands 
to  support  contin  led  spruce  beetle 
population  buildi  p.  Any  further  losses 
of  this  spruce  component  would  result 
in  substantial  losses  from  the  standpoint 
of  vi.sual  quality,  vildlife  habitat  and 
forest  health  in  this  already  heavily 
impacted  spruce  beetle  area. 

Of  the  380  lightly  affected  acres,  270 
acres  would  be  commercially  treated  to 
remove  dead,  dying  and  spruce  beetle 
infested  trees.  In  i  ddition  to  this  salvage 
treatment,  these  a  :res  would  be  treated 
through  sanitation  treatments  removing 
selected  spruce  trues  to  reduce  risk  to 
future  beetle  infestation.  This  additional 
sanitation  treatment  is  considered 
critical  to  forest  hualth  due  to  the 
adjacency  of  othei  spruce  beetle 
populations  within  areas  that  are 
inaccessible  or  no:  expected  to  be 
treated  due  to  their  location  within 
Cedar  Breaks  Nati  jnal  Monument  or  the 
Ashdown  Gorge  V'ildemess  Area. 

The  remaining  :  lOacresof  the  380 
acres  that  have  ligit  spruce  beetle 
populations  would  not  be  commercially 
treated  with  a  timl)er  harvest.  These 
acres  are  not  in  lo'v  to  moderate  spruce 
beetle  susceptible  stands  (mainly  due  to 
species  mix),  and  -vould  be  treated  with 
on-site  tree  destruction,  only.  In  these 
areas  spruce  beetle  infested  trees  would  . 


be  felled,  bucked  up  into  18  inch  pieces 
and  burned  or  covered  in  plastic  to  kill 
the  insect  brood.  If  plastic  is  used,  it 
would  be  removed  the  field  season 
following  the  action. 

Within  the  total  495  acres  to  be 
commercially  treated  with  a  commercial 
timber  harvest,  followup  salvage  of 
blowdown  and  newly  infested  spruce 
beetle  trees  would  be  completed  within 
1-3  years  following  the  initial  entry.  On 
the  remaining  110  acres,  any  blow  down 
or  newly  infested  trees  would  be 
destroyed  on  site  within  1-3  years. 

Baits  and  trap  trees  would  be  used  as 
necessary  over  the  next  1-3  years  within 
this  project  area  to  assist  in  further 
spruce  beetle  population  reduction  and 
life  cycle  disruptions.  It  is  expetled  that 
no  more  than  15  additional  acres  would 
be  impacted  by  bait  and  trap  tree  work. 

To  complete  this  operation 
approximately  1.2  miles  of  existing 
roads  would  require  reconditioning.  An 
additional  1  mile  of  temporary  road 
would  be  constructed;  these  temporary 
roads  would  be  rehabilitated,  and 
revegetated,  following  treatment. 

Management  direction  for  the 
Rainbow  Meadows  area  is  established  In 
the  Dixie  National  Forest  Land  and 
Resource  Management  Plan  (DNF- 
LRMP).  The  DNF-LRMP  provides  for 
the  removal  of  salvage  timber  from 
lands  within  the  project  area,  as  well  as 
the  prevention  of  future  losses  of  forests 
by  spruce  beetle  infestations.  In 
addition,  the  plan  describes  standards 
and  guidelines  which  must  be  observed 
when  harvesting  timber  to  protect  soil, 
water,  wildlife,  visual  quality,  and  other 
resources.  The  proposed  action  for  the 
Rainbow  Meadows  Recovery  Project  is 
consistent  with  the  standards  and 
guidelines  contained  in  the  DNF-LRMP. 

The  Regional  entomologist  has 
analyzed  the  insect  situation  and  has 
assisted  in  the  design  of  the 
rehabilitation  and  recovery  process 
defined  in  the  proposed  action.  The 
rehabilitation  and  recovery  activities 
would:  (1)  Reduce  spruce  beetle 
populations  and  break  up  the  insect  life 
cycle;  (2)  reduce  the  risk  of  further 
deterioration  of  visual  quality  along 
Utah  State  Highway  143  (a  Scenic  By- 
way), wildlife  habitat  and  forest  health 
by  reducing  forest  susceptibility  to 
future  bark  beetle  attach;  (3)  Rehabilitate 
affected  areas  to  provide  the  most  rapid 
progression  toward  the  desired  future 
condition;  (4)  reduce  wildfire  fire 
hazards  and  fuel  loading,  and;  (5) 
recover  the  value  of  timber  products  in 
the  project  area  that  would  otherwise  be 
lost. 

The  Forest  Supervisory  has 
determined,  through  scoping  and 
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environmental  analysis,  that  there  is 
good  cause  to  expedite  this  project. 

The  decision  for  the  Rainoow 
Meadows  recovery  projei:t  may  be 
implemented  after  publication  of  this 
notice  in  the  Federal  Register  and  after 
the  decision  document  has  been  signed 
by  the  responsible  official.  If  the  project 
is  delayed  because  of  appeals  it  is  likely 
that  beetle  night  would  occur  l)efore 
described  actions  can  be  implemented. 
This  could  result  in  the  loss  of  many 
additional  large  spruce  trees  within  the 
area.  Volume  and  value  lost  due  to 
insect  damage  could  easily  double 
within  the  next  few  months  (value 
relates  to  both  sawtimher  deterioration 
and  loss  of  visual  qualit> ). 

Pursuant  to  36  CVK  217.4(a)(ll).  it  is 
my  decision  to  exempt  fnim  appeals  the 
decision  relating  to  salvage  and 
sanitation  harvest,  tree  baiting,  and 
restoration  of  lands  affected  by  spruce 
beetle  in  the  Rainbow  Meadows  project 
area  of  the  Cedar  City  Ranger  District. 
Dixie  National  Forest.  The 
environmental  assessment  dis<:loses  the 
effects  of  the  proposed  action  on  the 
environment  and  addresses  the  issues 
resulting  from  the  proposal. 

Dated:  September  2.  1993 
Robert  C  Jwlin. 

Deputy  Regional  Forester.  Intermountain 
Region.  USDA.  ForeH  Service. 
|FR  Dfx:.  93-22121  Filed  9-9-93:  8:45  ami 
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COMMISSION  ON  CIVIL  RIGHTS 

Agenda  and  Notice  of  Public  Meeting 
of  the  Florida  Advisory  Committee 

Notice  is  hereby  given,  pursuant  to 
the  provisions  of  the  rules  and 
regulations  of  the  U.S.  Commission  on 
Civil  Rights,  that  a  meeting  of  the 
Florida  Advisory  Committee  to  the 
Commission  will  convene  at  12  p.m. 
and  adjourn  at  5  p.m.  on  Thursday. 
September  30.  1993.  at  the  Council 
Chambers.  Leon  County  Courthouse. 
301  South  Monroe  Street,  in 
Tallahassee.  The  purpose  of  the  meeting 
is  to  discuss  the  status  of  the 
Commission  and  the  Advisory 
Committee,  to  review  problems  and 
progress  in  civil  rights  throughout  the 
State,  and  to  update  and  discuss  the 
current  project.  In  addition,  the 
Committee  will  receive  information 
from  the  community  on  racial  and 
ethnic  tensions  in  Florida  (Tallahassee). 

Persons  desiring  additional 
information,  or  planning  a  presentation 
to  the  Committee,  should  contact 
Committee  Chairperson  Bradford 
Brown.  30S-361-4991 .  or  Bobby  D. 
Doctor.  Director  of  the  Southern 


Regional  Office.  404-730-2476  (TDD 
404-730-2481).  Hearing-impaired 
persons  who  will  attend  the  meeting  . 
and  require  the  ser\'ices  of  a  sign 
language  interpreter  should  contact  the 
Regional  Office  at  least  five  (5)  working 
days  before  the  scheduled  date  of  the 
meeting. 

Itie  meeting  will  be  conducted 
pursuant  to  the  provisions  of  the  mles 
and  regulations  of  the  Commission. 

Daled  at  Wastiington.  DC.  September  1. 
1993. 
Caroi-Lee  Hurley. 

Chief.  Regional  Prognnns  Cuordination  Unit 
jFR  Dot.  93-22039  File<l  9-9-93:  8-4.5  am] 
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Agenda  and  Notice  of  Public  Meeting 
of  the  Illinois  Advisory  Comnr.inee 

Notice  is  hereby  given,  pursuant  to 
the  provisions  of  the  rules  and 
regulations  of  the  U.S.  Commission  on 
Civil  Rights,  that  a  planning  meeting  of 
the  Illinois  Advisory  Committee  to  the  . 
Commission  will  be  held  from  9  a.m.  to 
5  p.m.  on  Thursday.  September  30, 
1993.  and  Friday.  October  1. 1993,  from 
9  a.m.  to  1  p.m.  at  the  Midland  Hotel. 
172  West  Adams  Street.  Chicago. 
Illinois.  The  purpose  of  the  meeting  is 
to  discuss  current  issues,  orient 
members,  plan  future  activities,  and 
hold  a  press  conference  to  release  the 
Advisory  Committee's  report,  Police 
Protection  of  the  African  American 
Community  in  Chicago. 

Persons  desiring  additional 
information,  or  planning  a  presentation 
to  the  Committee,  should  contact 
Committee  Chairperson  Faye  M.  Lyon. 
815-965-9595.  or  Constance  M.  Davis, 
Director  of  the  Midwestern  Regional 
Office.  312-353-8311  (TDD  312-353- 
8326).  Hearing-impaired  persons  who 
will  attend  the  meeting  and  require  the 
services  of  a  sign  language  interpreter 
should  contact  the  Regional  Office  at 
least  five  (5)  working  days  before  the 
scheduled  date  of  the  meeting. 

The  meeting  will  be  conducted 
pursuant  to  the  provisions  of  the  rules 
and  regulations  of  the  Commission. 

Dated  at  Washington.  DC.  Septemiier  1, 
1993. 

Carol-Lee  Hurley. 

Chief  Regional  Programs  Coordination  Unit. 
|FR  Doc.  93-22040  Filed  9-9-93;  8:45  ami 

BILUNO  COOE  633»-01-P 


Agenda  and  Notice  of  Public  Meeting 
of  the  Oregon  Advisory  Committee 

Notice  is  hereby  given,  pursuant  to 
the  provisions  of  the  rules  and 
tegulations  of  the  U.S.  Commission  on 


Civil  Rights,  that  a  meeting  of  the 
Oregon  Advisory  Committee  to  the 
Commission  will  be  held  on  September 
23. 1993.  from  1  p.m.  to  4  p.m..  at  the 
Red  Lion  Hotel— Columbia  River,  1401 
North  Hayden  Island  Drive.  Portland. 
Oregon  97217.  The  purpose  of  the 
meeting  is  to  discuss  the  Advisory 
Committee's  report  on  hate  group 
activity  in  Oregon  and  to  plan  future 
activities. 

Persons  desiring  additional 
information,  or  planning  a  presentation 
to  the  Committee,  should  contact 
Committee  Chairperson  Jearuiette  V.  Pai, 
503-378-5336.  or  Philip  Montez. 
Director  of  the  Western  Regional  Office. 
213-894-3437  (TDD  213-894-0508). 
Hearing-impaired  persons  who  will 
attend  the  meeting  and  require  the 
services  of  a  sign  language  interpreter 
should  contact  the  Regional  Office  at 
least  five  (5)  working  days  before  the 
scheduled  date  of  the  meeting. 

The  meeting  will  be  conducted 
pursuant  to  the  provisions  of  the  rules 
and  regulations  of  the  Commission. 

Dated  at  Washington.  DC,  September  1. 
1993. 

Carol-Lee  Hurley, 

Chief.  Regional  Programs  Coordination  Unit. 
|FR  Doc.  93-22041  Filed  9-»-93;  8:45  am) 

BILUNG  COOE  633»-01-P 


DEPARTMENT  OF  COMMERCE 

Minority  Business  Development 
Agency 

[Prelect  I.D.  No.  06-10-94003-01] 

Business  Development  Center 
Applications:  Dallas/Fort  Worth  MBDC 

AGENCY:  Minority  Business 
Development  Agency.  Commerce. 
action:  Notice. 

StiMMARY:  In  accordance  with  Executive 
Order  11625.  the  Minority  Business 
Development  Agency  (MBDA)  is 
soliciting  competitive  applications 
under  its  Minority  Business 
Development  Center  (MBDC)  program  to 
operate  an  MBDC  for  approximately  a  3- 
year  period,  subject  to  Agency  priorities, 
recipient  performance  and  the 
availability  of  funds.  The  cost  of 
performance  for  the  first  budget  period 
(12  months)  is  estimated  as  $368,020  in 
Federal  funds.  An  audit  fee  of  $9,201 
has  been  added  to  the  Federal  amount 
(applicable  only  for  non-CPA  firms. 
CPA  firms  are  audited  by  the  Office  of 
Inspector  General).  The  total  funding 
breakdown  is  as  follows:  $377,221 
Federal  and  $66,568  non-Federal  for  a 
total  of  $443,789.  The  period  of 
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performance  will  be  from  March  1.  1994 
to  February  28, 1995.  The  MBDC  will 
operate  in  the  Dallas/Fort  Worth,  Texas 
MSA  geographic  service  area. 

The  funding  instrument  for  the  MBDC 
will  be  a  cooperative  agreement. 
Competition  is  open  to  individuals, 
non-profit  and  for-profit  organizations, 
state  and  local  governments,  American 
Indian  tribes  and  educational 
institutions. 

The  MBDC  program  is  designed  to 
provide  business  development  services 
to  the  minority  business  community  for 
the  establishment  and  operation  of 
viable  minority  businesses.  To  this  end, 
MBDA  funds  organizations  that  can 
identify  and  coordinate  public  and 
private  sector  resources  on  behalf  of 
minority  individuals  and  firms;  offer  a 
full  range  of  management  and  technical 
assistance;  and  serve  as  a  conduit  of 
information  and  assistance  regarding 
minority  business. 

Applications  will  be  evaluated 
initially  be  regional  staH^on  the 
following  criteria:  The  experience  and 
capabilities  of  the  firm  and  its  staff  in 
addressing  the  needs  of  the  business 
community  in  general  and.  specifically, 
the  special  needs  of  minority 
businesses,  individuals  and 
organizations  (50  praints);  the  resources 
available  to  the  firm  in  providing 
business  development  services  (10 
points);  the  firm's  approach  (techniques 
and  methodologies)  to  performing  the 
work  requirements  included  in  the 
application  (20  points):  and  the  firm's 
estimated  cost  for  providing  such 
assistance  (20  points).  An  application 
must  receive  at  least  70%  of  the  points 
assigned  to  any  one  evaluation  criteria 
category  to  be  considered 
program matically  acceptable  and 
responsive.  The  selection  of  an 
application  for  further  processing  by 
MBDA  will  be  made  by  the  Directoir 
based  on  a  determination  of  the 
application  most  likely  to  further  the 
purpose  of  the  MBDC  Program.  The 
application  will  then  be  forwarded  to 
the  Department  for  final  processing  and 
approval,  if  appropriate.  Unsatisfactory 
performance  under  prior  Federal  awards 
may  result  in  an  application  not  being 
considered  for  funding. 

If  the  MBDC  performs  satisfactorily,  it 
may  continue  to  operate  after  the  initial 
competitive  year  for  up  to  2  additional 
budget  periods.  An  MBDC  with  year-to- 
date  "commendable"  and  "excellent" 
performance  ratings  (28  consecutive 
months)  may  continue  to  be  funded  for 
up  to  3  or  4  additional  budget  periods, 
respectively.  Under  no  circumstances 
shall  an  MBE)C  be  funded  for  more  than 
5  consecutive  budget  periods  without 
competition.  Periodic  reviews 


culminating  in  year-to-date  quantitative 
and  qualitative  evc  luations  will  be 
conducted  to  determine  if  funding  for 
the  project  should  contmue.  Continued 
funding  will  be  at  he  discretion  of 
MBDA  based  on  such  factors  as  the 
MBDC's  performarice,  the  availability  of 
funds  and  Agency  priorities. 

Awards  under  this  program  shall  be 
subject  to  all  Fede  al  Laws  and 
Department  of  Corimerce  policies, 
regulations,  and  piocedures  applicable 
to  Federal  assistance  financial  awards. 

Consistent  with  0MB  Circular  A-129. 
"Policies  for  Fedeial  Credit  Programs 
and  Non-tax  Recei /abies,"  no  award  of 
Federal  funds  shall  be  made  to  an 
applicant  who  has  an  outstanding 
delinquent  Federa.  debt  until  either  the 
delinquent  account  is  paid  in  full,  a 
negotiated  repayment  schedule  is 
established  and  at  least  one  payment  is 
received,  or  other  irrangements 
satisfactory  to  DoC  are  made. 

Notification  that  a  false  statement  on 
an  application  is  grounds  for  denial  or 
termination  of  fun  Js  and  grounds  for 
possible  punishmtnt  by  a  fine  or 
imprisonment  as  provided  in  18  U.S.C. 
1001. 

Applicants  are  s  abject  to 
Govemmentwide  Debarment  and 
Suspension  (Nonprocurement) 
requirements  as  stated  in  15  CFR  part 
26.  The  Departmental  Grants  Officer 
may  terminate  any  grant/cooperative 
agreement  in  whole  or  in  part  at  any 
tfme  before  the  date  of  completion 
whenever  it  is  dett  rmined  that  the 
MBDC  has  failed  to  comply  with  the 
conditions  of  the  grant/cooperative 
agreement.  Examp  es  of  some  of  the 
conditions  which  can  cause  termination 
are  unsatisfactory  >erformance  of  MBDC 
work  requirement; ;  and  reporting 
inaccurate  or  infla  ed  claims  of  client 
assistance  or  clien  certification.  Such 
inaccurate  or  infla  ed  claims  may  be 
deemed  illegal  anc  punishable  by  law. 
Name  checks  are  intended  to  reveal  if 
any  key  individuals  associated  with  the 
applicant  have  been  convicted  of  or  are 
currently  facing  cr  minal  charges  such 
as  fraud,  theft,  perjury',  or  other  matters 
which  significantly  reflect  on  the 
applicant's  manag*  ments  honesty  or 
financial  integrity.  Notification  that  if 
applicants  incur  aiy  costs  prior  to  an 
award  being  made  they  do  so  solely  at 
their  own  risk  of  n  )t  being  reimbursed 
by  the  Govemmem.  Notwithstanding 
any  verbal  assuran  :e  that  they  may  have 
received,  there  is  no  obligation  on  the 
part  of  DOC  to  cov'ir  pre-award  costs. 

On  November  IC.  1988.  Congress 
enacted  the  Drug-Free  Workplace  Act  of 
1988  (Pub.  L.  100-^)90,  title  V.  subtitle 
D).  The  statute  requires  contractors  and 
grantees  of  Federal  agencies  to  certify 


that  they  will  provide  a  drug-free 
workplace.  Pursuant  to  these 
requirements,  the  applicable 
certification  form  must  be  completed  by 
each  applicant  as  a  precondition  for 
receiving  Federal  grant  or  cooperative 
agreement  awards. 

"Certification  for  Contracts.  Grants. 
Loans,  and  Cooperative  Agreement"  and 
CD-511,  the  "Certification  Regarding 
Debarment.  Suspension  and  Other 
Responsibility  Matters;  Drug-Free 
Workplace  Requirements  and  Lobbying" 
is  required  in  accordance  with  section 
319  of  Public  Law  101-121,  which 
generally  prohibits  recipients  of  Federal 
contracts,  grants  and  loans  from  using 
Legislative  Branches  of  the  Federal 
Government  in  connection  with  a. 
specific  contract,  grant  or  loan. 
Recipients  shall  require  applicants/ 
bidders  for  subgrants,  contracts, 
subcontracts,  or  other  lower  tier  covered 
transactions  at  any  tier  under  the  award 
to  submit,  if  applicable,  a  completed 
Form  CD-512.  "Certifications  Regarding 
Debarment.  Suspension.  Ineligibility 
and  Voluntary  Exclusion-Lower  Tier 
Covered  by  Transactions  and 
Lobbying". 

CLOSING  DATE:  The  closing  date  for 
applications  is  November  10. 1993. 
Applications  must  be  postmarked  on  or 
before  November  10.  1993.  • 

Note:  Please  mail  completed  application  to 
the  following  address:  Dallas  Regional  Office, 
1100  Commerce  St  .  room  7B23,  Dallas, 
Texas  7S242. 

FOR  ADOmONAL  INFORMATION  REGARDING 
THIS  SOUOTATION:  Dallas  Regional 
Office.  1100  Commerce  Street,  room 
7B32.  Dallas.  Texas  75242.  Attn: 
Demetrice  Jenkins.  (214)  767-8001 

Requests  for  applications  kit  must  be 
in  writing. 

A  pre-bid  conference  will  be  held  on 
October  8, 1993  in  the  Earl  Cabell 
Federal  Building,  room  7B23,  on  1100 
Commerce  Street,  Dallas.  Texas  at  10 
a.m. 

SUPPt.EMENTARY  INFORMATION: 
Anticipated  processing  time  of  this 
award  is  120  days.  Executive  Order 
12372.  "Intergovermnental  Review  of 
Federal  Programs,"  is  not  applicable  to 
this  program.  Questions  concerning  the 
preceding  information,  copies  of 
application  kits  and  applicable 
regulations  can  be  obtained  at  the  above 
address. 

(11.800  Minority  Business  Development 
(Catalog  of  Federal  Domestic  Assistance)) 
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Dated:  September  3. 1993. 
Bobby  leffenoB. 

Acting  Regional  Director.  Dallas  ffegional 
Office. 
|FR  Doc.  93-22122  Filed  9-9-93;  845  ami 

MJJNG  COM  3610-I1-M 


COMMITTEE  FOR  PURCHASE  FROM 
PEOPLE  WHO  ARE  BUND  OR 
SEVERELY  DISABLED 

Procureineflt  List  Additions 

AGENCY:  Committee  for  Purchase  from 

People  Who  Are  Blind  or  Severely 

Disabled. 

action:  Additions  to  procurement  list 


SUMMARY:  This  action  adds  to  the 
Procurement  List  commodities,  military 
resale  commodities  and  services  to  be 
furnished  bynonprofit  agencies 
employing  persons  who  are  blind  or 
have  other  severe  disabilities. 
EFFECTIVE  DATE:  October  12. 1993. 
ADDRESSES:  Committee  for  Purchase 
from  People  Who  Are  Blind  or  Severely 
Disabled.  Crystal  Square  3,  suite  403. 
1735  Jefferson  Davis  Highway, 
Arlington.  Virginia  22202-3461. 
FOR  FURTHER  INFORMATION  CONTACT: 
Beverly  h4ilkman  (703)  603-7740. 
SUPPLEMENTARY  INFORMATION:  On  April 
30,  June  18.  July  16.  23  and  30. 1993. 
the  Committee  for  Purchase  from  People 
Who  Are  Blind  or  Severely  Disabled 
published  noUces  (58  FR  26125.  33622. 
38364,  39527  and  40800)  of  proposed 
additions  to  the  Procurement  List. 

After  consideration  of  the  material 
presented  to  it  concerning  capability  of 
qualined  nonprofit  agencies  to  provide 
the  commodities,  military  resale 
commodities  and  services,  fair  market 
price,  and  impact  of  the  additions  on 
the  current  or  most  recent  contractors, 
the  Committee  has  determined  that  the 
commodities,  military  resale 
commodities  and  ser%'ices  listed  below 
are  suitable  for  procurement  by  tbe 
Federal  Government  under  41  U.S.C. 
46-48C  and  41  CFR  51-2.4. 

I  certify  that  the  following  action  will 
not  have  a  significant  impact  on  a 
substantial  number  of  small  entities. 
The  major  factors  considered  for  this 
certification  were: 

1.  The  action  will  not  result  in  any 
additional  reporting,  recordkeeping  or 
other  compliance  requirements  for  small 
entities  other  than  the  small 
organizations  that  will  furnish  the 
commodities,  military  resale 
commodities  and  services  to  the 
Government. 

2.  The  action  will  not  have  a  severe 
economic  impact  on  current  contractors 


for  the  commodities,  military  resale 
commodities  and  services. 

3.  The  action  will  result  in 
authorizing  small  entities  to  furnish  the 
commodities,  military  resale 
commodities  and  services  to  the 
Government. 

4.  There  are  no  known  regulatory 
alternatives  which  would  accomplish 
the  objectives  of  the  Javits-Wagner- 
ODay  Act  (41  U.S.C.  46-48c)  in 
connection  with  the  commodities, 
military  resale  commodities  and 
services  proposed  for  addition  to  the 
Procurement  List.  Accordingly,  the 
following  commodities,  military  resale 
commodities  and  services  are  hereby 
added  to  the  Procurement  List: 

Commodities 

Line,  Multi-Loop 
1670-01-062-6302 
Carrier  Wheel  Assembly 
5340-01-000-8752 
Folder,  IRS  Tax  Form 
Document  No.  6981 

Military  Resale  Commodities 

Sweatshirt.  Private  Label 

M.R.  630 

M.R.  632 

Sweatpants,  Private  Ijibcl 

MR  631 

MR.  633 

Services 

Janitorial/Custodial,  Department  of  Energy, 

Child  Care  Development  Center. 

Germantown.  Maryland. 
Janitorial/Custodial,  Army  Depot.  Corpus 

Christi,  Texas. 

This  action  does  not  affect  contracts 
awarded  prior  to  the  effective  date  of 
this  addition  or  options  exercised  under 
those  contracts. 
Beverly  L.  Milkman. 
Executive  Director. 
[FR  Doc.  93-22204  Filed  9-9-93;  8:45  am) 

BU.UNO  CODE  (SZO-^S-P 


Procurement  List  Proposed  Additions 

AGENCY:  Committee  for  Purchase  From 

People  Who  Are  Blind  or  Severely 

Disabled. 

ACTION:  Proposed  Additions  to 

Procurement  List. 

SUMMARY:  The  Committee  has  received 
proposals  to  add  to  the  Procurement  List 
commodities,  military  resale 
commodities  and  a  service  to  be 
furnished  by  nonprofit  agencies 
employing  persons  who  are  blind  or 
have  other  severe  disabilities. 
COMMDTTS  MUST  BE  RECEIVED  ON  OR 
BEFORE:  October  12, 1993. 
ADDRESSES:  Committee  for  Purchase 
From  People  Who  Are  Blind  or  Severely 
Disabled,  Crystal  Square  3,  suite  403. 


1735  Jefferson  Davis  Highway, 
Arlington.  Virginia  22202-3461. 
FOR  FURTHER  INFORMATION  CONTACT: 
Beverly  Milkman  (703)  603-7740. 
SUPPLEMENTARY  INFORMATION:  This 
notice  is  published  pursuant  to  41 
U.S.C  47(a)(2)  and  41  CFR  51-2.3.  Its 
purpose  is  to  provide  interested  persons 
an  opportunity  to  submit  comments  on 
the  possible  impact  of  the  proposed 
actions. 

If  the  Committee  approves  the 
proposed  additions,  all  entities  of  the 
Federal  Government  (except  as 
otherwise  indicated)  will  be  required  to 
procure  the  commodities,  military  resale 
commodities  and  service  listed  below 
from  nonprofit  agencies  employing 
persons  who  are  blind  or  have  other 
severe  disabilities. 

I  certify  that  the  following  actions  will 
not  have  a  significant  impact  on  a 
substantial  number  of  small  entities. 
The  major  factors  considered  for  this 
certification  were: 

1.  The  action  will  not  result  in  any 
additional  reporting,  recordkeeping  or 
other  compliance  requirements  for  small 
entities  other  than  the  small 
organizations  that  will  furnish  the 
commodities,  military  resale 
commodities  and  service  to  the 
Government. 

2.  The  action  does  not  appear  to  have 
a  severe  adverse  impact  on  the  current 
contractors  for  the  commodities, 
military  resale  commodities  and  service. 

3.  The  action  will  result  in 
authorizing  small  entities  to  furnish  the 
commodities,  military  resale 
commodities  and  service  to  the 
Government. 

4.  There  are  no  known  regulatory 
alternatives  which  would  accomplish 
the  objectives  of  the  Javits-Wagner- 
ODay  Act  (41  U.S.C.  46-^8c)  in 
connection  with  the  commodities, 
military  resale  commodities  and  service 
proposed  for  addition  to  the 
Procurement  List. 

Comments  on  this  certification  are 
invited.  Comraenters  should  identify  the 
statement(s)  underlying  the  certification 
on  which  they  are  providing  additional 
information. 

The  following  commodities,  military 
resale  commodities  and  service  have 
been  proposed  for  addition  to  the 
Procurement  List  for  production  by  the 
nonprofit  agency  listed: 


Commodities 

Sweatshirt,  Hooded 

8415-00-NIB-0012  l.arge 

8415-00-N1B-0013  Extra  Large 

841&-00-NIB-0014  Medium 
Sweatshirt.  Crewneck 

841S-00-NIB-0015  Large 

8415-00-NIB-0016  Extra  Large 
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8415-0O-NIB-0O17    Medium 

Trousers,  Sweat 

R415-0O-NIB-0018    I-arge 

8415-00— NIB-0019    Extra  Large 

8415-OO-NIB-O020    Medium 

(Requirements  for  the  U.S.  Military 
Academy.  West  Point.  NY) 

Nonprofit  Agency:  Blind  Industries  and 
.Services  of  Maryland  Baltimore,  Maryland 
at  its  focility  in  Salisbury,  Maryland 

Military  Resale  Commodities 

Knife,  Paring 
M.R.  870 

Knife,  SteaWUtility 
MR.  871 
Knife,  Slicer 
MR.  874 

Nonprofit  Agency:  Tampa  Lighthouse  for  the 
Blind,  Tampa,  Florida 

Service 

)anitorial/Custodial,  Bonneville  Power 
Administration,  Kalispell  Maintenance 
Complex,  2520  Highway  *2  East.  Kalispell, 
Montana. 

Nonprofit  Agency:  Flathead  Industries  for  the 
Handicapped  Kalispell,  Montana. 

Beverly  L.  Milkmui, 

Executive  Director. 

IFR  Doc.  93-22205  Filed  9-9-93;  8:45  am| 

BILUNQCODE  6«20-33-P 


DEPARTMENT  OF  DEFENSE 
Office  of  the  Secretary 

Meeting 

AGENCY:  Office  of  the  Deputy  Under 

Secretary  of  Defense  (Environmental 

Security).  DoD. 

ACTION:  Notice  of  business  meeting  and 

hearing. 

SUMMARY:  Pursuant  to  Public  Law  92- 
463,  notice  is  hereby  given  of  a  business 
meeting  and  hearing  of  the  Defense 
Environmental  Response  Task  Force. 
The  purpose  of  the  meeting  is  to 
monitor  the  progress  of  relevant  Federal 
and  State  agencies  in  implementing  the 
reported  recommendations  of  the 
previous  task  force  and  to  discuss  ways 
to  expedite  and  improve  environmental 
response  actions  at  military  installations 
that  are  being  closed  or  realigned 
pursuant  to  Public  Law  100-536  and 
Public  Law  101-510.  Testimony  will  be 
taken  from  invited  witnesses.  The 
business  meeting  and  hearing  will  be 
open  to  the  public.  Public  witnesses 
desiring  to  speak  before  the  Task  Force 
should  contact  LTC  William  Andrews. 
USA,  Task  Force  Executive  Director, 
and  prepare  a  written  statement  which 
can  be  summarized  orally  before  the 
Task  Force  at  the  time  to  be  fixed  for 
public  witnesses.  Written  statements 
must  be  received  by  the  close  of 
business.  September  16. 1993.  at  the 


Office  of  the  Deput;/  Under  Secretary  of 
Defense  (Environm  jntal  Security). 
DATES:  September  2  3,  1993,  9  a.m.-5 
p.m.,  September  24, 1993,  9  a.m.-12 
p.m. 

ADDRESSES:  Kruege*  Conference  Center 
Auditorium,  PRC/Environmental 
Management  Inc..  1505  FRC  Drive, 
McLean,  Virginia  2  2102. 
FOR  FURTHER  INFORII^TION  CONTACT: 
LTC  William  Andr<  ws,  USA,  Task  Force 
Executive  Director,  Office  of  the  Deputy 
Under  Secretary  of  Defense 
(Environmental  Seturity),  RM-3C771, 
the  Pentagon,  W  jsh  ingtor ,  DC  20301- 
8000,  telephone  {7(  3)  697-9793. 

Dated:  Septembtr  3, 1993. 
Patricia  L.  Toppinjs, 

Alternate  OSD  Federo  I  Register  Liaison 
Officer.  Department  o' Defense. 
IFR  Doc.  93-22107  Fi  ed  9-7-93;  9:38  ami 
BILUNG  CODE  S000-O«-M 


Department  of  the  Army 

Proposed  Revision  to  DC'D  4500.34R, 
Personal  Property  Traffic  Management 
Regulation,  App^jntix  A,  Tender  of 
Service,  the  Tot<sl  <2ualit)  Assurance 
Program  (TQAP)  Pamphlet 

AGENCY:  Military  Traffic  f^anagement 
Command,  DOD. 
ACTION:  Notice. 

SUMMARY:  The  Military  Ti^ffic 
Management  Coninand  (:«1TMC)  will 
revise  the  TQAP  ds  mphlt  t,  dated 
February  1992  and  the  DOD  4500.34R, 
Personal  Propertj  "raffic  Management 
Regulation,  Appen  Jix  A,  TOS, 
paragraph  52.e,  tc  equirt  carriers  to 
furnish  the  DD  Fcrr,  1840  to  the  origin 
PPSO  within  75  ca  endar  days  of 
delivery. 

DATES:  October  i::,  1993. 
ADDRESSES:  Comrn  3nts  on  the  proposed 
revision  should  ba  addressed  to 
Headquarters,  Mi  ilary  Traffic 
Management  Con  nand,  ATTN:  MTOP- 
QEC,  5611  Columbia  Pikt:,  room  629, 
Falls  Church.  VA :  2041-5050. 
FOR  FURTHER  INFO^MATIOf  CONTACT:  Ms. 
Betty  Wells,  MTCI'-QEC  (703)  756- 
1598. 

SUPPLEMENTARY  IM0RMAT10N:  This 
action  is  being  ta).<  in  to  better  streamline 
the  TQAP  proced :  res  by  removing  the 
middle-man  in  the  DD  Fcrm  1840 
process.  The  revii^od  paregraph  52.3  will 
read  as  follows:  "I  shall  f  jmish  the 
origin  ITSO  a  cop  /  of  th*,-  DD  Form 
1840  within  75  a  endar  days  of 
shipment  deliver'." 

TQAP  pamphlf ',  paragraph  C.4.c.(8), 
page  24.  will  be  ct  arged  to  read:  (8) 
Carriers  will  prov  i  de  a  cc  py  of  the  DD 


Form  1840  to  the  origin  PPSO  within  75 
calendar  days  of  delivery  of  the 
shipment.  The  PPSO  will  sign  and 
return  by  mail  a  receipt  if  a  self 
addressed  stamped  card  or  letter  of 
transmittal  is  included  by  the  carrier." 

Ail  references  in  the  TQAP  pamphlet 
which  direct  the  destination  PPSO  has 
having  the  responsibility  of  returning 
the  DD  Forms  1840  to  origin  will  be 
changed  to  coincide  with  the  above 
paragraph  chance. 

Guidance  will  be  published  in  the 
TQAP  procedures  indicating  shipments 
are  normally  scored  after  120  days  of 
delivery.  This  will  allow  the  origin 
PPSO  ample  time  to  not  only  receive  the 
DD  Form  1840  from  the  carrier,  but  the 
DD  Form  1780  and  if  availabe,  a  copy 
of  the  DD  Form  1840-R.  Origin  PPSOs 
will  be  cautioned  to  allow  carriers  the 
maximum  amount  of  time  from  delivery 
to  return  the  DD  Form  1840  before 
shipments  are  scored.  Paragraph  C.5. 
will  recommend  scoring  to  be  done  as 
soon  as  possible  after  the  origin  receives 
the  DD  Form  1840  and  the  feedback  or 
DD  Form  1780  from  the  destination. 

Since  these  changes  will  directly 
involve  the  carrier  industry,  MTMC 
requests  public  comment  on  the 
proposed  revisions.  MTMC  is  providing 
notice  of  these  proposed  revisions  and 
offering  a  30-day  period  for  receiving 
and  considering  the  views  of  all 
interested  parties.  Timely  written 
comments  will  be  reviewed  and 
considered  for  incorporation  prior  to 
publication  of  the  final  change. 
Kenneth  L.  Denton, 
Army  Federal  Register  Liaison  Officer. 
IFR  Doc.  93-22147  Filed  9-9-93;  8:45  ara| 
BHXmO  CODE  3710-0«-M 


Policy  Change  Concerning  the 
Transioading  of  Department  of 
Defense  Arms,  Dhrision  1.1, 1^,  1.3 
Ammunition  and  Explosives 

AGENCY:  Military  Traffic  Management 
Command,  DoD. 
ACTION:  Notice. 

SUMMARY:  Military  Traffic  Management 
Command  (MTMC)  is  proposing  that 
transioading  of  arms,  division  1.1. 1.2, 
and  1.3  ammunition  and  explosives 
shipments  be  kept  to  a  minimum  and  be 
performed  in  bona  fide  terminals  or 
carriers  facilities.  In  the  case  of 
truckload  shipments,  these  commodities 
Mill  not  be  offloaded  or  transferred  en 
route  except  in  cases  of  emergendes.  In 
the  case  of  less-than-truckload 
shipments,  transioading  will  be  kept  to 
a  minimum  and  performed  only  in  a 
bona  fide  terminal  or  carrier  facility. 
"The  Agreement  between  the  Military 
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Traffic  Management  Command  and 
Motor  Common  Carriers  Governing  the 
Transportation  of  Ammunition  and 
Explosives.  Class  A  and  B  for  and  on 
behalf  of  the  U.S.  Department  of 
Defense"  will  be  amended  to  include 
the  following:  "Section  7.  Safety  and 
Security.  s, 

g.  Shipments  of  division  1.1. 1.2  and 
1.3  explosives  will  be  moved  in  direct 
single  line  service,  as  outlined  in 
Section  2  (Rules:  Security  Services)  of 
the  MTMC  Freight  Traffic  rules 
Publication  No.  lA.  Truckload 
shipments  of  division  1.1. 1.2, 1.3 
explosives  will  not  be  offloaded  or 
transferred  to  another  vehicle  en  route, 
except  in  emergencies  (as  defined  in  49 
Code  of  Federal  Regulations  (CFR) 
390.5).  On  less-than-truckload 
shipments,  loading  and  unloading  of 
explosives  will  be  kept  to  a  minimum 
and  will  be  performed  in  a  bona  fide 
terminal  or  carrier  facility.  If 
transloading  less-than-truckload 
shipments  is  necessary,  or  if  there  is  a 
change  in  equipment  or  driver  after  a 
shipment  leaves  origin,  all  drivers, 
tractors,  and  trailers  must  meet  or 
exceed  the  inspection  requirements  of 
DD  Form  626  (Motor  Vehicle  Inspection 
Report  and  49  CFR).  In  addition,  upon 
transloading  the  shipment,  the  carrier 
accepts  liability  for  the  integrity  of  the 
shipment  and  its  blocking  and  bracing. 
Any  failure  to  comply  with  the 
aforementioned  will  be  cause  for  carrier 
performance  action." 

DATES:  Comments  must  be  received  on 
or  before  October  12.  1993. 

ADDRESSES:  Submit  written,  signed, 
comments  to  the  Military  Traffic 
Management  Command.  AEXDSOPS- 
Quality,  5611  Columbia  Pike.  Falls 
Church,  Virginia  22041-5050. 

FOR  FURTHER  INFORMATION  CONTACT: 

Ms.  Shirley  Slachkunas,  ADCSLOPS- 

Quality.  Evaluation  Division.  (703)  756- 

1292. 

Keanetb  L.  Denton. 

Army  Federal  Register  Liaison  Officer. 

IFR  Doc.  93-22045  Filed  9-»-93:  8:45  am) 

BH.UNG  CODE  3T1O-0e-M 


Corps  of  Engineers 

Intent  to  Prepare  a  Draft  Environmental 
Impact  Statement  (DEIS)  for  ttie 
Proposed  Anacostia  River  and 
Tritxitaries,  District  of  Columbia  and 
Maryland  Fe8Stt)4lity  Study 

AGENCY:  U.S.  Army  Corps  of  Engineers, 

DOD. 

ACTION:  Notice  of  intent. 

summary:  The  Baltimore  District.  U.S. 
Army  Corps  of  Engineers  is 
investigating  the  feasibility  of  the 
construction  of  fish  and  wildlife 
restoration  actions  in  the  Anacostia 
River  Basin.  The  envirorunental 
integrity  of  much  of  the  Anacostia  River 
and  its  tributaries  has  been  severely 
degraded  by  urbanization  and  previous 
construction  of  Federal  projects  to  meet 
flood  control  and  navigation  needs.  The 
feasibility  study  of  the  potential 
restoration  actions  is  being  conducted 
under  authority  of  a  U.S.  House  of 
Representatives  Committee  on  Public 
Works  and  Transportation  resolution 
adopted  September  8, 1988.  The  non- 
Federal  sponsors  for  the  feasibility 
phase  of  the  project  are:  Montgomery 
County.  Prince  George's  County,  the 
District  of  Colxunbia.  the  State  of 
Maryland,  and  the  Interstate 
Commission  on  the  Potomac  River 
Basin,  and  the  Metropolitan  Washington 
Council  of  Governments. 
ADDRESSES:  Project  Manager,  Baltimore, 
District.  U.S.  Army  Corps  of  Engineers, 
ATTN:  CENAB-PL-PR.  P.O.  Box  1715. 
Bahimore.  Maryland  21203-1715. 
FOR  FURTHER  INFORMATION  CONTACT: 
Mr.  Mark  McKevitt.  Project  Manager 
(410)962-2650.   • 

SUPPLEMENTARY  INFORMATION:  1.  The 
U.S.  House  of  Representatives, 
Committee  on  Public  Works  and 
Transportation,  authorized  the 
Anacostia  River  and  Tributaries  study  in 
a  resolution  adopted  on  September  8, 
1988.  The  resolution  requested  the 
Board  of  Engineers  for  Rivers  and 
Harbors  to  determine  if  further 
improvements  for  flood  control, 
navigation,  erosion,  sedimentation, 
water  quality  and  other  related  water 


resources  needs  are  advisable  on  the 
Anacostia  River  and  tributaries. 

2.  The  Anacostia  River  basin  is  a  170- 
square  mile  sub-basin  of  the  Potomac 
River.  Headwaters  of  the  Anacostia 
River  are  in  the  piedmont  and  coastal 
plain  areas  of  Montgomery  and  Prince 
George's  Counties.  Maryland  and  it  joins 
with  the  Potomac  River  in  the  District 
of  Columbia.  The  entire  river  system  is 
freshwater,  although,  the  tidal  influence 
extends  for  approximately  8  miles  above 
the  confluence  with  the  Potomac  River. 

The  environmental  integrity  of  much 
of  the  Anacostia  River  and  its  tributaries 
has  been  severely  degraded  by 
urbanization  and  previous  construction 
of  Federal  Works  to  meet  flood  control 
and  navigation  needs.  However, 
portions  of  the  upper  reaches  of  some  of 
the  tributaries  are  relatively  undisturbed 
and  contain  unique  environmental 
reaches  for  this  watershed. 

3.  The  Corps  of  Engineers 
involvement  in  the  basin  dates  bade 
more  than  115  years  and  includes 
projects  and  programs  for  navigation, 
flood  control,  debris  removal  and 
aquatic  vegetation  control.  These 
Federal  actions  have  served  their 
intended  purposes  well  and  have 
benefited  the  area  in  terms  of  improved 
navigation  and  reduced  flood  damages. 
However,  from  1902  through  the  1960's 
project  construction  eliminated 
approximately  2.600  acres  of  wetlands, 
99.000  linear  feet  of  aquatic  habitat  and 
700  acres  of  bottomland  hardwoods. 
These  ecosystems  performed  numerous 
beneficial  ecological  functions  for  the 
Anacostia  basin  and  associated  Potomac 
River  and  Chesapeake  Bay.  One  of  the 
primary  functions  of  these  ecosystems  is 
fish  and  wildlife  habitat.  Historically 
the  Anacosita  River  basin  contained  a 
diverse  assemblage  of  fish  and  wildlife 
species.  However,  populations  of  many 
species  have  sharply  declined  due  to  the 
habitat  loss  and  de^dation  in  the 
Anacostia  basin. 

4.  For  each  of  the  following  actions 
various  restoration  alternatives  will  be 
considered,  including  the  No  Action 
alternative.  A  sununary  of  the  proposed 
restoration  action  are  tis  follows: 


Site 


Wetland  RestoratKxi: 

Kingman  Lake ~ 

River  Fringe  Wetlands  .. 
Fofdtiam  Street  Wetland 

Acquatic  Restoration: 

NW  Bfanct>-PG  Co  

Tangtoweod  Retrofit 

SrxMwden's  MM  I 

SnoiMden's  Mil  H 

Stewait/April  Lane 


Action 


WR  

WR 

WR  _ 

SR  

WWSM/SR 
WR/SM/SR 
WR/SM/SR 
WR/SM/SR 


Target  stream 


Anacostia  River .... 
Anacostia  River  ... 
Norttnvest  Branch 

Northwest  Branch 
Little  Paint  Branch 

Paint  Branch  

Paint  Branch  

Paint  Branch  


Location 


Washington.  DC. 
Washington.  DC. 
Prince  George's  Co. 

Prmce  George's  Co. 
Montgomery  Co. 
Montgomery  Co. 
Momgomery  Oo. 
Montgomery  Co. 
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Site 

Action 

Target  stream 

Location 

Locfcridge  Drive 

Gum  Springs 

WR/SM/SR  „ 

SR  

SR  

Norttiwest  Branch  ..    

Gum  Springs  

MontgomeiY  Co. 
Montgomery  Co. 
Montgomery  Co. 

Sjgo  Oeek  

Sligo  Creek  

NW  Branch-Mont.  Co 

SR  ..._ 

Paint 

Montgomery  Co. 
Montgomery  Co. 

Brancti 

Paint  Branch  

•WR—Wettend  Restoration  

*SM — Stormwater  Management 
*SR— Stream  Restoration 

5.  The  Baltimore  District  is  preparing 
a  DEIS  which  will  describe  the  impacts 
of  the  proposed  projects  on 
environmental  and  cultural  resources  in 
the  study  area  and  the  overall  public 
interest.  If  applicable,  the  DEIS  v^ill  also 
apply  guidelines  issued  by  the 
Environmental  Protection  Agency, 
under  authority  of  section  404  of  the 
Clean  Water  Act  of  1977  (Pub.  L.  95- 
217). 

6.  The  public  involvement  will 
include  meetings  and  close  coordination 
with  interested  private  individuals  and 
organizations,  as  well  as  concerned 
Federal,  state  and  local  agencies.  A 
public  notice  requesting  comments  on 
the  proposed  project  and  DEIS  will  be 
provided  to  appropriate  agencies  and 
the  public  through  printed  media  and 
mailings.  A  scoping  meeting  is  not 
planned  at  this  time.  The  Baltimore 
District  invites  potentially  affected 
Federal,  state  and  local  agencies,  and 
other  interested  organizations  and 
parties  to  participate  in  this  study. 
Agencies  that  are  currently  involved  in 
the  feasibility  study  and  EIS  process 
include,  but  are  not  limited  to  the  U.S. 
Environmental  Protection  Agency.  U.S. 
Fish  and  WildUfe  Service.  National 
Marine  Fisheries  Service.  U.S. 
Geological  Service,  U.S.  Soil 
Conservation  Service.  National  Park 
Service.  Montgomery  County 
Department  of  Environmental 
Protection.  Prince  George's  County 
Department  of  Environmental 
Resources.  District  of  Columbia 
Department  of  Consumer  and 
Regulatory  Affairs  and  Department  of 
Public  Works.  Maryland  E)epartment  of 
Natural  Resources.  Maryland 
Department  of  the  Environment. 
Maryland  National  Capital  Park  and 
Planning  Commission.  Interstate 
Commission  on  the  Potomac  River 
Basin,  and  the  Metropolitan  Washington 
Council  of  Governments. 

7.  The  DEIS  is  tentatively  scheduled 
to  be  available  for  public  review  in  the 
spring  of  1994. 

Kenneth  L.  Denton, 
Army  Federal  Register  Liaison  Officer. 
(FR  Doc.  95-22044  Filed  9-9-93:  8:45  ami 
BILLING  CODE  371(M1-M 


Regulatory  Guidance  bitters  Issued  by 
the  Corps  of  En  ^neers 

AGENCY:  U.S.  Amy  Corps  of  Engineers. 
DoD.  j 

ACTION:  Notice.  | 

SUMMARY:  The  p  irpose  cf  this  notice  is 
to  provide  a  copy  of  the  Regulatory 
Guidance  Letter  (RGL  93-2)  to  all 
known  interested  [Parties.  RGL's  are 
used  by  the  Corps  of  Engineers  as  a 
means  to  transmit  guidance  on  the 
permit  program  (33  CFR  parts  320-330) 
to  its  division  and  distnct  engineers. 
The  Corps  of  Engineers  publishes  RGL's 
in  the  Federal  Register  i.pon  issuance  as 
a  means  of  informing  the-  public  of 
Corps  guidance. 

FOR  FURTHER  INFORMATION  CONTACT: 
Mr.  Sam  Collinson.  Regi.latory  Branch. 
Office  of  the  Chief  of  Engineers  at  (202) 
272-1782. 

SUPPLEMENTARY  INFORM  4  HON:  RGL  93-2. 
Subject:  Guidan:x  on  Flexibility  of  the 
404(b)(1)  Guide  ines  and  Mitigation 
Banking  is  herelty  published  as  follows: 

Dated;  Septemtwr  2.  1993. 
Approved: 
fohn  P.  Elmere. 

Chief.  Operations,  Construction  and 
Readiness  Di\nsion.  Directoute  of  Civil 
Works. 

Regulatory  Guiaance  Letter.  RGL  93-2. 

Date:  23  Au)?ust  1993.  Expires:  31 
December  1998. 

Subject:  Guidan.:e  on  Fie  tibility  of  the 
404(b)(1)  Guidelines  and  Mitigation  Banking. 

1.  Enclosed  are  wo  guidcnce  documents 
signed  by  the  OfTn  :e  of  the  -issistant 
Swiretary  of  the  A  my  (Civi.  Works)  and  the 
Environmental  Prntection  Agency.  The  first 
document  provides  guidance  on  the 
flexibility  that  the  U.S.  Arrr  y  Corps  of 
Engineers  should  le  utilizirig  when  making 
determinations  of  a>mpliance  with  the 
section  404(b)(l )  C'Uidelines.  f>articularly 
with  regard  to  the  alternatives  analysis.  The 
second  document  provides  guidance  on  the 
use  (^mitigation  t<anks  as  a  means  of 
providing  compensatory  mitigation  for  Corps 
regulatory  decisions. 

2.  Both  enclosec  guidance  documents 
should  be  implemented  inrnediately.  These 
guidance  documents  constioite  an  important 
aspect  of  the  Presi.lent's  plan  for  protecting 
the  Nation's  wetlands.  "Protecting  America's 
Wetlands:  A  Fair.  Flexible  and  Effective 
Approach"  (published  on  24  August  1993). 


3.  This  guidance  expires  31  Decemt)er  1998 
unless  sooner  revised  or  rescinded. 

For  The  Director  of  Civil  Works: 
2  Ends 

lohn  P.  Elmore. 

Chief,  Operations.  Construction  and 
Readiness  Division,  Directorate  of  Civil 
Works. 

Memorandum  to  the  Field 

Subject:  Appropriate  level  of  analysis 
required  for  evaluating  compliance  with  the 
section  404(b)(1)  guidelines  alternative 
requirements. 

1.  Purpose:  The  purpose  of  this 
memorandum  is  to  clarify  the  appropriate 
level  of  analysis  required  for  evaluating 
compliance  with  the  Clean  Water  Act  section 
404(b)(1)  Guidelines'  (Guidelines) 
requirements  fnr  consideration  of 
alternatives.  40  CFR  230.10(a)  Specifically, 
this  memorandum  describes  the  flexibility 
afforded  by  the  Guidelines  to  make 
regulator)'  decisions  based  on  the  relative 
severity  of  the  environmental  impact  of 
proposed  discharges  of  dredged  or  fill 
material  into  waters  of  the  United  States. 

2.  Background:  The  Guidelines  are  the 
substantive  environmental  standards  by 
which  all  section  404  permit  applications  are 
evaluated.  The  Guidelines,  which  are  binding 
regulations,  were  published  by  the 
Environmental  Protection  Agency  at  40  CFR 
part  230  on  December  24,  1980.  The 
fundamental  precept  of  the  Guidelines  is  that 
discharges  of  dredged  or  fill  material  into 
waters  of  the  United  States,  including 
wetlands,  should  not  occur  unless  it  can  be 
demonstrated  that  such  discharges,  either 
individually  or  cumulatively,  will  not  result 
in  unacceptable  adverse  effects  on  the 
aquatic  ecosystem.  The  Guidelines 
specifically  require  that  "no  discharge  of 
dredged  or  fill  material  shall  be  permitted  if 
there  is  a  practicable  alternative  to  the 
proposed  discharge  which  would  have  less 
adverse  impact  on  the  aquatic  ecosystem,  so 
long  as  the  alternative  does  not  have  other 
significant  adverse  environmental 
consequences."  40  CFR  230.10(a).  Based  on 
this  provision,  the  applicant  is  required  in 
every  case  (irrespective  of  whether  the 
discharge  site  is  a  special  aquatic  site  or 
whether  the  activity  associated  with  the 
discharge  is  water  dependent)  to  evaluate 
opportunities  for  use  of  non-aquatic  areas 
and  other  aquatic  sites  that  would  result  in 
less  adverse  impact  on  the  aquatic  ecosystem. 
A  [>ermit  cannot  t>e  issued,  therefore,  in 
circumstances  where  a  less  environmentally 
damaging  practicable  alternative  for  the 
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proposed  discharge  exists  (except  as 
provided  for  under  section  404(b)(2)). 

3.  Discussion:  The  Guidelines  are.  as  noted 
above,  binding  regulations.  It  is  important  to 
recognize,  however,  that  this  regulatory 
status  does  not  limit  the  inherent  flexibility 
provided  in  the  Guidelines  for  implementing 
these  provisions.  The  preamble  to  the 
Guidelines  is  very  clear  in  this  regard: 

Of  course,  as  the  regulation  itself  makes 
clear,  a  certain  amount  of  flexibility  is  still 
intended.  For  example,  while  the  ultimate 
conditions  of  compliance  are  "regulatory", 
the  Guidelines  allow  some  room  for 
judgment  in  determining  what  must  be  done 
to  arrive  at  a  conclusion  that  those  conditions 
have  or  have  not  been  met. 

Guidelines  preamble,  "Regulation  versus 
Guidelines".  45  FR  85336  (December  24, 
1980). 

Notwithstanding  this  flexibility,  the  record 
must  contain  sufficient  information  to 
demonstrate  that  the  proposed  discharge 
complies  with  the  requirements  of  Section 
230.10(a)  of  the  Guidelines.  The  amount  of 
information  needed  to  make  such  a 
determination  and  the  level  of  scrutiny 
required  by  the  Guidelines  is  commensurate 
with  theseverity  of  the  environmental 
impact  (as  determined  by  the  functions  of  the 
aquatic  resource  and  the  nature  of  the 
proposed  activity)  and  the  scope/cost  of  the 
project 

a.  Analysis  Associated  with  Minor  Impacts: 
The  Guidelines  do  not  contemplate  that  the 
same  intensity  of  analysis  will  be  required  for 
all  types  of  projects  but  instead  envision  a 
correlation  between  the  scope  of  the 
evaluation  and  the  potential  extent  of  adverse 
impacts  on  the  aquatic  environment  The 
introduction  to  Section  230.10(a)  recognizes 
that  the  level  of  analysis  required  may  vary 
with  the  nature  and  complexity  of  each 
individual  case: 

Although  all  requirements  in  5  230.10  must 
be  met,  the  compliance  evaluation 
procedures  will  vary  to  reflect  the 
seriousness  of  the  potential  for  adverse 
impacts  on  the  aquatic  ecosystems  posed  by 
specific  dredged  or  fill  material  discharge 
activities. 
40  CFR  230.10 

Similarly,  Section  230.6  ("Adaptability") 
makes  clear  that  the  Guidelines: 

Allow  evaluation  and  documentation  for  a 
variety, of  activities,  ranging  from  those  with 
large,  complex  impacts  on  the  aquatic 
environment  to  those  for  which  the  impact  is 
likely  to  be  innocuous.  It  is  unlikely  that  the 
Guidelines  will  apply  in  their  entirety  to  any 
one  activity,  no  matter  how  complex.  It  is 
anticipated  that  substantial  numbers  of 
permit  applications  will  be  for  minor,  routine 
activities  that  have  little,  if  any,  potential  for 
significant  degradation  of  the  aquatic 
environment.  //  generally  is  not  intended  or 
expected  that  extensive  testing,  evaluation  or 
analysis  will  be  needed  to  make  findings  of 
compliance  in  such  routine  cases. 
40  CFK  230.6(9)  (emphasis  added) 

Section  230.6  also  emphasizes  that  when 
making  determinations  of  compliance  with 
the  Guidelines,  users: 

Must  recognize  the  diffierent  levels  of  effort 
that  should  be  associated  with  varying 


degrees  of  impact  and  require  or  prepare 

commensurate  documentation.  The  level  of 

documentation  should  reject  the 

significance  and  complexity  of  the  discharge 

activity. 

40  CFR  230.6(b)  (emphasis  added) 

Consequently,  the  Guidelines  clearly  afford 
flexibility  to  adjust  the  stringency  of  the 
alternatives  review  for  projects  that  would 
have  only  minor  impacts.  Minor  impacts  are 
associated  with  activities  that  generally 
would  have  little  potential  to  degrade  the 
aquatic  environment  and  include  one,  and 
frequently  more,  of  the  following 
characteristics:  Are  located  in  aquatic 
resources  of  limited  natural  function;  are 
small  in  size  and  cause  little  direct  impact; 
have  little  potential  for  secondary  or 
cumulative  impacts;  or  cause  only  temporary 
impacts.  It  is  important  to  recognize, 
however,  that  in  some  circumstances  even 
small  or  temporary  files  result  in  substantial 
impacts,  and  that  in  such  cases  a  more 
detailed  evaluation  is  necessary.  The  Corps 
Districts  and  EPA  Regions  will,  through  the 
standard  permit  evaluation  process, 
coordinate  with  the  U.S.  Fish  and  Wildlife 
Service,  National  Marine  Fisheries  Service 
and  other  appropriate  state  and  Federal 
agencies  in  evaluating  the  likelihood  that 
adverse  impacts  would  result  from  a 
particular  proposal  It  is  not  appropriate  to 
consider  compensatory  mitigation  in 
determining  whether  a  proposed  discharge 
will  cause  only  minor  impacts  for  purposes 
of  the  alternatives  analysis  required  by 
Section  230.10(a). 

In  reviewing  projects  that  have  the 
potential  for  only  minor  impacts  on  the 
aquatic  environment.  Corps  and  EPA  field 
offices  are  directed  to  consider,  in 
coordination  with  state  and  Federal  resource 
agencies,  the  following  factors: 

(i)  Such  projects  by  their  nature  should  not 
cause  or  contribute  to  signiflcant  degradation 
individually  or  cumulatively.  Therefore,  it 
generally  should  not  be  necessary  to  conduct 
or  require  detailed  analyses  to  determine 
compliance  with  Section  230.10(c). 

(ii)  Although  sufficient  information  must 
be  developed  to  determine  whether  the 
proposed  activity  is  in  fact  the  least 
damaging  practicable  alternative,  the 
Guidelines  do  not  require  an  elaborate  search 
for  practicable  alternatives  if  it  is  reasonably 
anticipated  that  there  are  only  minor 
differences  between  the  environmental 
impacts  of  the  proposed  activity  and 
potentially  practicable  alternatives.  This 
decision  will  be  made  after  consideration  of 
resource  agency  comments  on  the  proposed 
project  It  often  makes  sense  to  examine  first 
whether  potential  alternatives  would  result 
in  no  identifiable  or  discernible  difference  in 
impact  on  the  aquatic  ecosystem.  Those 
alternatives  that  do  not  may  be  eliminated 
from  the  analysis  since  Section  230.  iKa)  of 
the  Guidelines  only  prohibits  discharges 
when  a  practicable  alternative  exists  which 
would  have  less  adverse  impact  on  the 
aquatic  ecosystem.  Because  evaluating 
practicability  is  generally  the  more  difficult 
aspect  of  the  alternatives  analysis,  this 
approach  should  save  time  and  effort  for  both 


the  applicant  and  the  regulatory  agencies.' 
By  initially  focusing  the  alternatives  analysis 
on  the  question  of  impacts  on  the  aquatic 
ecosystem,  it  may  be  possible  to  limit  (or  in 
some  instances  eliminate  altogether)  the 
number  of  alternatives  that  have  to  be 
evaluated  for  practicability. 

(iii)  When  it  is  determined  that  there  is  no 
identifiable  or  discernible  difference  in 
adverse  impact  on  the  environment  between 
the  applicant's  proposed  alternative  and  all 
other  practicable  alternatives,  then  the 
applicant's  alternative  is  considered  as 
satisfying  the  requirements  of  Section 
230.10(a). 

(iv)  Even  where  a  practicable  alternative 
exists  that  would  have  less  adverse  impact  on 
the  aquatic  ecosystem,  the  Guidelines  allow 
it  to  be  rejected  if  it  would  have  "other 
significant  adverse  environmental 
consequences."  40  CFR  230.10(a).  As 
explained  in  the  preamble,  this  allows  for 
consideration  of  "evidence  of  damages  to 
other  ecosystems  in  deciding  whether  there 
is  a  "better'  alternative."  Hence,  in  applying 
the  alternatives  analysis  required  by  Uie 
Guidelines,  it  is  not  appropriate  to  select  an 
alternative  where  minor  impacts  on  the 
aquatic  environment  are  avoided  at  the  cost 
of  substantial  impacts  to  other  natural 
environmental  values. 

(v)  In  cases  of  negligible  or  trivial  impacts 
(e.g.,  small  discharges  to  construct  individual 
driveways),  it  may  be  p>08sible  to  conclude 
that  no  alternative  location  could  result  in 
less  adverse  impact  on  the  aquatic 
environment  within  the  meaning  of  the 
Guidelines.  In  such  cases,  it  may  not  he 
necessary  to  conduct  an  offsite  alternatives 
analysis  but  instead  require  only  any 
practicable  onsite  minimization. 

This  guidance  concerns  application  of  the 
Section  404(b)(1)  Guidelines  to  projects  with 
minor  impacts.  Projects  which  may  cause 
more  than  minor  Impacts  on  the  aquatic 
environment,  either  individually  or 
cumulatively,  should  be  subjected  to  a 
proportionately  more  detailed  level  of 
analysis  to  determine  compliance  or 
noncompliance  with  the  Guidelines.  Projects 
which  cause  substantial  imptacts,  in 
particular,  must  be  thoroughly  evaluated 
through  the  standard  permit  evaluation 
process  to  determine  compliance  with  all 
provisions  of  the  Guidelines. 

b.  Relationship  between  the  Scope  of 
Analysis  and  the  Scope/Cost  of  the  Proposed 
Project:  The  Guidelines  provide  the  Corps 
and  EPA  with  discretion  for  determining  the 
necessary  level  of  analysis  to  support  a 
conclusion  as  to  whether  or  not  an 
alternative  is  practicable.  Practicable 
alternatives  are  those  alternatives  that  are 
"available  and  capable  of  being  done  after 
taking  into  consideration  cost,  existing 
technology,  and  logistics  in  light  of  overall 
project  purposes."  40  CFR  230.10(a)(2).  The 
preamble  to  the  Guidelines  provides 
clarification  on  how  cost  is  to  be  considered 
in  the  determination  of  practicability: 


<  In  certain  instances,  however,  il  may  be  easier 
to  examine  practicability  first  Some  projects  may 
be  so  site-speciTic  (e.g..  erosion  control,  bridge 
replacement)  that  no  offsite  alternative  could  tw 
practicable.  In  such  cases  the  alternatives  analysis 
may  appropriately  be  limited  to  onsite  options  only. 
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Oiir  intent  is  to  consider  those  alternatives 
which  are  reasonable  in  terms  of  the  overall 
scope/cost  of  the  proposed  project.  The  term 
economic  Ifor  which  the  term  "cost"  was 
substituted  in  the  final  rule}  might  be 
construed  to  include  consideration  of  the 
applicant's  financial  standing,  or  investment, 
or  market  share,  a  cumbersome  inquiry 
which  is  not  necessarily  material  to  the 
objectives  of  the  Guidehnes. 

Guidelines  Preamble,  "Alternatives",  45 
FK  85339  (Decefnber  24.  1980)  (emphasis 
added). 

Therefore,  the  level  of  analysis  required  for 
determining  which  alternatives  are 
practicable  will  vary  depending  on  the  type 
of  pn>ject  proposed.  The  determination  of 
what  constitutes  an  unreasonable  expense 
should  generally  consider  whether  the 
projected  cost  is  substantially  greater  than 
the  costs  normally  associated  with  the 
particular  type  of  project.  Generally,  as  the 
scope/cost  of  the  project  increases,  the  level 
of  analysis  should  also  increase.  To  the 
extent  the  Coq>s  obtains  information  on  the 
costs  associatcid  with  the  project,  such 
information  may  be  considered  when  making 
a  determination  of  what  constitutes  an 
unreasonable  expense. 

The  preamble  to  the  Guidelines  also  states 
that  "iilf  an  alleged  alternative  is 
unreasonably  expensive  to  the  applicant,  the 
alteniative  is  not  practicable." "  Guidelines 
Preamble.  "Economic  Factors".  45  FR  85343 
(December  24. 1980).  Therefore,  to  the  extent 
that  individual  homeowners  and  small 
businesses  may  t>'pically  be  associated  with 
small  projects  with  minor  impacts,  the  nature 
of  the  applicant  may  also  be  a  relevant 
consideration  in  determining  what 
constitutes  a  practicable  alternative.  It  i» 
important  to  emphasize,  however,  that  it  is 
not  a  particular  applicant's  Tmancial  standing 
that  is  the  primary  consideration  for 
determining  practicability,  but  rather 
characteristics  of  the  project  and  what 
constitutes  a  reasonable  expense  for  these 
projects  that  are  most  relevant  to 
practicability  determinations. 

4.  The  burden  of  proof  to  demonstrate 
compliance  witli  the  Guidelines  rests  with 
the  applicant:  where  insufficient  information 
is  provided  to  determine  compliance,  the 
Guidelines  require  that  no  permit  be  issued. 
40tFR230.12(aH3)(iv). 

5.  A  reasonable,  common  sense  approach 
in  applying  the  requirements  of  the 
Guidelines'  alternatives  analysis  is  fully 
consistent  with  sound  environmental 
protection.  The  Guidelines  clearly 
contemplate  that  reasonable  discretion 
should  be  applied  based  on  the  nature  of  the 
aquatic  resource  and  {>otential  impacts  of  a 
proposed  activity  in  determining  compliance 
with  the  alternatives  test.  Such  an  approach 
encourages  effective  decisionmaking  and 
fosters  a  better  understanding  and  enhanced 
confidence  in  the  Section  404  program. 

6.  This  gaidance  is  consistent  with  the 
February  6. 1990  "Memorandum  of 
Agreement  Between  the  Environmental 
Protection  Agency  and  the  Department  of  the 
Army  Concerning  the  Determination  of 
Mitigation  under  the  Clear  Water  Act  Section 
404(b)(1)  Guidelines." 


Signed  8-23-93 
Robert  H  Way  Ian.  1.  in. 
Director.  Office  of  Wetlands.  Oceans,  and 
Watersheds.  U.S.  I  'nvironnental  Protection 
Agency. 

Signed  8-23-93 
Michael  L.  Davis. 

Office  of  the  Assis  ant  Secretary  of  the  Army 
(Civil  Worksl.  Dep  irtment  of  the  Army. 

Memorandum  to  '  he  Field 

Subject:  Establi.  hment  aid  use  of  viretland 
mitigation  banks  i  i  the  Glean  Water  Act 
section  404  reguU  ory  program. 

1.  This  memora  idum  pnvides  general 
guidelines  for  the  establishment  and  use  of 
wetland  mitigatio  i  banks  i.i  the  Clean  Water 
Act  Section  404  n  gulatory  program.  This 
memorandum  ser  es  as  interim  guidance 
pending  completi  m  of  Phese  I  of  by  the 
Corps  of  Engineer  '  Institu'c  for  Water 
Resources  study  c  i  wetland  mitigation 
banking  ^.  at  whic  i  time  this  guidance  will 
be  reviewed  and  £  ny  appropriate  revisions 
will  be  incorporal  id  into  final  guidelines. 

2.  For  purposes  3t  this  gi. 'dance,  wetland 
mitigation  bankin  ;  refers  to  the  restoration, 
creation,  enhance  nent.  and,  in  exceptional 
circumstances,  pr  servatioi  of  wetlands  or 
other  aquatic  habi  ats  expressly  for  the 
purpose  of  provid  ng  compensatory 
mitigation  in  adv{  nee  of  discharges  into 
wetlands  permitte  i  under  'he  Section  404 
regulatory  firograi  i.  Wetlar.d  mitigation 
banks  can  have  se  'eral  advantages  over 
individual  mitigat  on  projects,  some  of  which 
are  listed  below: 

(a)  Cumpensato!  y  mitigai  ion  can  be 
implemented  and  iinction  ng  in  advance  of 
project  impacts,  th  ereby  reilucing  temporal 
losses  of  wetland  unctions  and  uncertainty 
over  whether  the  i  litigation  will  be 
successful  in  offise  ling  wetland  losses. 

(b)  It  may  be  mo  %  ecologically 
advantageous  for  i  maintaining  the  integrity  of 
the  aquatic  ecosys  era  to  ccnsolidate 
compensatory  mit  gation  fcr  impacts  to  many 
smaller,  isolated  o  -  fragmented  habitats  into 
a  single  laige  paro  ^1  or  contiguous  parcels. 

(c)  Development  of  a  wetland  mitigation 
bank  can  bring  together  financial  resources 
and  planning  and  icientific  expertise  not 
practicable  to  many  indivicual  mitigation 
proposals.  This  co  isolidation  of  resources 
can  increase  the  potential  fK  the 
establishment  and  long-term  management  of 
successful  mitigatiDn. 

(d)  Wetland  mitigation  banking  proposals 
may  reduce  rpgula  ory  una;rtainty  and 
provide  more  cost-effective  compensatory 
mitigation  opportt  nities. 

3.  The  Section  4  )4(bKl)  Guidelines 
(Guildelines).  as  clarified  b/  the 
"Memorandum  of  \greemen!  Concerning  the 
Determination  of  h  litigatior.  under  the 
Section  404(b)(1)  Cuidelmes'  (Mitigation 


2  The  Corps  of  Engi 
Resources,  under  the 
the  Water  Resources  I 
undertaking  a  comprt 
evaluation  of  wetlanc 
in  the  development  o 
issue.  The  interim  su: 
results  of  the  first  ph{ 
for  compietion  in  the 


leers  Inst.tute  for  Water 
luthority  af  section  307(d)  of 
Jevelopmjnl  Act  of  1990.  is 
bensive  two-year  review  and 
mitigation  banking  to  assist 
a  national  policy  on  this 
runary  re{iort  documenting  the 
se  of  the  Ftudy  is  scheduled 
fall  of  19fi3. 


MOA)  signed  February  6. 1990.  by  the 
Environmental  Protection  Agency  and  the 
Department  of  the  Army,  establish  a 
mitigation  sequence  that  is  used  in  the 
evaluation  of  individual  permit  applications. 
Under  this  sequence,  all  appropriate  and 
practicable  steps  must  be  undertaken  by  the 
applicant  to  fir«t  avoid  and  then  minimize 
adverse  impacts  to  the  aquatic  ecosystem. 
Remaining  unavoidable  impacts  must  then  be 
offset  through  compensatory  mitigation  to  the 
extent  appropriate  and  practicable. 
Requirements  for  compensatory  mitigation 
may  be  satisfied  through  the  use  of  wetland 
mitigation  banks,  so  long  as  their  use  is 
consistent  with  standard  practices  for 
evaluatir^g  compensatory  mitigation 
proposals  outlined  in  the  Mitigation  MOA.  It 
is  important  to  emphasize  that,  given 
mitigation  sequence  requirements  described 
above,  permit  applicants  should  not 
anticipate  that  the  establishment  of.  or 
participation  in.  a  wetland  mitigation  bank 
will  ultimately  load  to  a  determination  of 
compliance  with  the  5iection  404(b)(1) 
Guidelines  without  adequate  demonstration 
that  impacts  associated  with  the  proposed 
discharge  have  been  avoided  and  minimized 
to  the  extent  practicable. 

4.  The  agencies'  preference  for  on-site,  in- 
kind  compensatory  mitigation  does  not 
preclude  the  use  of  wetland  mitigation  banks 
where  it  has  been  determined  by  the  Corps, 
or  other  appropriate  permitting  agency,  in 
coordination  with  the  Federal  resource 
agencies  through  the  standard  permit 
evaluation  process,  that  the  use  of  a 
particular  mitigation  bank  as  compensation 
for  proposed  wetland  impacts  would  be 
appropriate  for  offsetting  impacts  to  the 
aquatic  ecosystem.  In  making  such  a 
determination,  careful  consideration  must  be 
given  to  wetland  functions,  landscape 
position,  and  affected  species  f>opulations  at 
both  the  impact  and  mitigation  bank  sites.  In 
addition,  compensation  for  wetland  impacts 
should  occur,  where  appropriate  and 
practicable,  within  the  same  watershed  as  the 
impact  site.  Where  a  mitigation  bank  is  being 
developed  in  conjunction  with  a  wetland 
resource  planning  initiative  (e.g..  Special 
Alfea  Management  Plan,  State  Wetland 
Conservation  Plan)  to  satisfy  particular 
wetland  restoration  objectives,  the  (jermitting 
agency  will  determine,  in  coordination  with 
the  Federal  resource  agencies,  whether  use  of 
the  bank  should  be  considered  an 
appropriate  form  of  compensatory  mitigation 
for  impacts  occurring  within  the  same 
watershed. 

5.  Wetland  mitigation  banks  should 
generally  be  place  and  functional  before 
credits  may  be  used  to  offset  permitted 
wetland  losses.  However,  it  may  be 
appropriate  to  allow  incremental  distribution 
of  credits  corresponding  to  the  appropriate 
stage  of  successful  establishment  of  wetland 
functions.  Moreover,  variable  mitigation 
ratios  (credit  acreage  to  impacted  wetland 
acreage)  may  be  used  in  such  circumstances 
to  reflect  the  wetland  functions  attained  at  a 
bank  site  at  a  particular  point  in  time  For 
example,  higher  ratios  would  be  required 
when  a  bank  is  not  >'et  fully  functional  at  the 
time  credits  are  to  be  withdratvn. 

6.  Establishment  of  each  mitigation  bank 
should  be  accompanied  by  the  development 
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of  a  formal  written  agreement  {e.g., 
memorandum  of  agreement)  among  the 
{x)rps.  EPA.  other  relevant  resource  agencies, 
and  those  p>artit»  who  will  own,  develop, 
operate  or  otherwise  [iartici[>ate  in  the  l>ank. 
Tne  purpose  of  the  agreement  is  to  establish 
clear  guidelines  for  establishment  and  use  of 
the  mitigation  l)ank.  A  wetlands  mitigation 
bank  may  also  be  established  through 
issuance  of  a  Section  404  permit  where 
establishing  the  proposed  liank  involves  a 
discharge  of  dredged  or  fill  material  into 
waters  of  the  United  States.  The  banking 
agreement  or.  where  applicable,  special 
conditions  of  the  permit  establishing  the 
bank  should  address  the  following 
considerations,  where  appropriate: 

(a)  L,acation  of  the  mitigation  bank 

(b)  Goals  and  objectives  for  the  mitigation 
bank  projects; 

(c)  Identification  of  bank  sponsors  and 
participants; 

(d)  Development  and  maintenance  plan; 

(e)  Evaluation  methodology  acceptable  to  all 
signatories  to  establish  l)ank  credits  and 
assess  twnk  success  in  meeting  the  project 
goals  and  objectives; 

(fl  Specific  accounting  procedures  for 

tracking  crediting  and  debiting; 
(g)  Geograph ic  area  of  appl icabi lily; 
(h)  Monitoring  requirements  and 

responsibilities; 
(i)  Remedial  action  responsibilities  including 

funding;  and 
Ij)  Provisions  for  protecting  the  mifig.ition 

bank  in  pierpetuity. 

Agency  participation  in  a  wetlands 
mitigation  banking  agreement  may  not,  in 
any  way.  restrict  or  limit  the  authorities  and 
responsibilities  of  the  agencies. 

7.  An  appropriate  methodology,  acceptable 
to  all  signatories,  should  he  identified  and 
used  to  evaluate  the  success  of  wetland 
restoration  and  creation  efforts  within  the 
mitigation  t)ank  and  to  identify  the 
appropriate  stage  of  development  for  issuing 
mitigation  credits.  A  full  range  of  wetland 
functions  should  be  assessed.  Functional 
evaluations  of  the  mitigation  bank  should 
generally  he  conducted  by  a  multi- 
disciplinary  team  representing  involved    ' 
resource  and  regulatory  agencies  and  other 
appropriate  parties.  The  same  methodology 
should  be  used  to  determine  the  functions 
and  values  of  both  credits  and  debits.  As  an 
alternative,  credits  and  debits  can  be  based 
on  acres  of  various  types  of  wetlands  (e.g.. 
National  Wetland  Inventory  classes).  Final 
determinations  regarding  debits  and  credits 
will  be  made  by  the  Ck)rps,  or  other 
appropriate  permitting  agency,  in 
consultation  with  Federal  resource  agencies. 

8.  Permit  applicants  may  draw  upon  the 
available  credits  of  a  third  f*arty  mitigation 
t>ank  (i.e..  a  bank  developed  and  operated  by 
an  entity  other  than  the  ftermit  applicant). 
The  Section  404  permit,  however,  must  state 
explicitly  that  the  permittee  remains 
responsible  for  ensuring  that  the  mitigation 
requirements  are  satisfied. 

9.  To  ensure  legal  enforceability  of  the 
mitigation  conditions,  use  of  mitigation  l)ank 
credits  must  be  conditioned  in  the  Section 
404  permit  by  referencing  the  linking 
agreement  or  Section  404  permit  establishing 
the  bank;  however,  such  a  provision  should 


not  limit  the  resfwnsibility  of  the  .Se<.tion  404 
permittee  for  satisfying  all  legal  n^uircmenfs 
of  the  permit. 

Signed  8-23-93: 
Koberl  H.  Wayland,  III, 
Director.  Office  of  Wetland.  Oceans,  and 
Watersheds.  US.  Environmental Protet:tion 
Agency. 

Signed  8-23-93: 
Michael  L.  Davis. 

Office  of  the  Assistant  Secretary  of  the  Army 
I  Civil  Worksl,  Department  of  the  Army 
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Department  of  the  Navy 

Record  of  Decision  for  Base 
Realignment  of  Dahlgren  Division, 
Naval  Surface  Warfare  Center, 
Dahlgren,  VA 

Pursuant  to  section  102(2)  of  the 
National  Environmental  Policy  Act 
(NEPA)  of  1969  and  the  Council  on 
Environmental  Quality  Regulations  on 
Implementing  NEPA  Procedures  (40 
CFR  parts  1500-1508),  the  Department 
of  the  Navy  announces  its  decision  to 
construct  new  facilities  and  renovate 
existing  facilities  in  support  of  the 
realignment  of  Dahlgren  Division,  Naval 
Surface  Warfare  Center  (NSVVCDL)  at 
Dahlgren,  Virginia.  The  realignment  and 
relocation  of  the  operations  and 
associated  personnel  from  Silver  Spring, 
Maryland;  Panama  City,  Florida;  and 
San  Diego,  California,  is  to  be 
implemented  as  a  matter  of  law  under 
the  Defense  Base  Closure  and 
Realignment  Act  of  1990.  The  facilities 
will  accommodate  those  research  and 
development  operations  at  NSVVCDL. 

Draft  and  Final  Environmental  Impact 
Statement  (DEIS/FEIS)  were  prepared  by 
the  Navy  and  distributed  to  federal  and 
state  agencies  and  elected  officials,  and 
to  the  interested  public  for  review  and 
comment. 

The  Navy  will  accommodate  most  of 
the  programs  and  the  majority  of  the 
approximately  906  associated  personnel 
in  sixteen  existing  buildings.  Due  to  the 
need  to  satisfy  unique  space 
requirements  not  available  in  existing 
structures,  the  Navy  will  construct  a 
171,000  square  foot  laboratory  in  the 
northeast  comer  of  the  base,  and 
demolish  four  existing  structures 
currently  on  the  site.  There  will  also  be 
modifications  to  B  Gate  off  of  Route  301 
lo  accommodate  the  increased  flow  of 
traffic  to  and  from  the  new  laboratory. 

With  the  anticipated  increase  in 
personnel  due  to  the  realignment,  the 
Navy  will  upgrade  its  existing  sewage 
treatment  plant  from  a  design  capacity 
of  400,000  gallons  per  day  (gpd)  to 


600,000  gpd,  and  upgrade  the  sewer 
pipeline  that  extends  to  the  site  of  the 
new  laboratory.  Construction  of  the 
upgrades  will  require  demolition  of  nine 
structures,  which  will  be  replaced  by 
»:onstruction  of  a  17,200  square  foot 
addition  to  Building  182,  located  just 
north  of  the  site  of  the  upgraded  sewage 
treatment  plant.  Contaminated  material 
at  the  site  of  the  existing  sewage 
treatment  plant  due  to  wastewater 
discharges  from  a  former  electroplating 
operation  will  be  removed  pursuant  to 
an  existing  Federal  Facility  Compliance 
Agreement.  The  upgraded  sewage 
treatment  plant  will  continue  to 
discharge  into  Upper  Machodoc  Creek. 
Wetlands  will  be  constructed  as  part  of 
the  tertiary  treatment  process.  A  portion 
of  the  constructed  wetlands  will  be 
located  in  the  floodplain.  The  elevation 
of  the  constructed  wetlands  will  exceed 
the  elevation  of  the  base  flood  level, 
however.  No  structural  or  mechanical 
components  of  the  upgraded  sewage 
treatment  plant  will  be  located  within 
the  floodplain.  The  Navy  considered 
several  site  alternatives  for  construction 
of  the  laboratory.  The  preferred  site  was 
selected,  however,  because  it  was  not 
constrained  by  explosive  safety  quantity 
distance  arcs,  safety  zones,  airfield 
approach/transition  zones, 
contaminated  sites,  floodplains, 
wetlands,  and  bald  eagle  nesting  areas. 
Other  unconstrained  sites  were 
eliminated  from  consideration  because 
of  the  cost  of  extensive  demolition  and 
upgrades  to  the  utility  and  roadway 
systems. 

The  Navy  considered  both  site  and 
process  alternatives  for  construction  of 
the  upgraded  sewage  treatment- plant. 
The  selected  site  plan  gains  maximum 
utilization  of  existing  plant  components 
while  avoiding  wetlands  and  an 
Installation  Restoration  site.  The 
existing  sewage  treatment  plant  can  also 
continue  operating  while  the  upgrades 
are  being  constructed.  The  Navy 
eliminated  the  alternative  of  combining 
sewage  treatment  capabilities  with  King 
George  County  at  an  off-base  facility 
because  of  excessive  cost  and 
appropriation  and  construction 
completion  could  not  occur  by  the 
Navy's  deadline  of  January,  1995. 
A  no  action  alternative  was  not 
considered  because  the  Defense  Base 
Closure  and  Realignment  Act  exempts 
from  the  NEPA  process  the 
consideration  of  both  the  need  for 
realigning  the  military  installation  as 
directed  by  the  Commission,  and  the 
need  for  transferring  functions  to  the 
designated  receiving  installation.  All 
practicable  means  to  avoid  or  minimize 
environmental  harm  from  this  action 
have  been  adopted.  Sites  for  the 
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laboratory,  the  sewer  pipeline,  the 
addition  to  Building  182.  and 
modiflcations  to  B  Gate  have  been 
selected  to  avoid  impads  to  wetlands, 
floodplains,  threatened  or  endangered 
plant  or  wildlife  species,  cultural 
resources,  coastal  zone  protection  areas, 
and  areas  of  environmental 
contamination. 

Although  the  upgraded  sewage 
treatment  plant  will  treat  more  waste,  it 
will  meet  or  surpass  current  and 
anticipated  future  Virginia  Pollutant 
Discharge  Elimination  System  permit 
requirements  for  sewage  treatment 
plants. 

Buildings  that  will  be  renovated  have 
been  oi'will  be  evaluated  to  determine 
if  the  structures  are  eligible  for  listing 
on  the  National  Register  of  Historic 
Places.  One  building  has  been 
determined  to  be  eligible  as  a 
contributing  structure  to  a  National 
Register  District.  However,  renovation 
will  not  adversely  effect  the  building 
since  renovation  will  be  conducted  on 
the  interior  only. 

A  soil  erosion  and  sediment  control 
plan  and  a  stormwater  management 
plan  will  be  prepared  prior  to 
construction,  and  monitored  throughout 
construction.  Any  hazardous  material  in 
buildings  that  will  be  demolished  or 
renovated,  such  as  asbestos-containing 
building  materials,  will  be  properly 
removed  and  disposed. 

Impacts  associated  with  the  relocation 
of  906  personnel  and  their  families  have 
been  addressed  and  thoroughly 
coordinated  with  the  state  and  local 
governments  and  agencies.  The  influx  of 
personnel  will  increase  the  demand  for 
community  services,  schools,  housing, 
infrastructure,  and  utilities,  and  impact 
traffic  congestion  in  the  area.  Demand 
will  likely  be  distributed  throughout 
several  counties  within  commuting 
distance  of  the  NSWCDL.  Demand  for 
community  services,  housing, 
infrastructure,  and  utilities  in  the 
surrounding  communities  is  not 
anticipated  to  be  significant.  Several 
schools  in  the  area  are  at  or  near 
capacity,  but  capital  improvements  have 
been  proposed  by  the  school  districts  for 
these  schools.  Positive  impacts  from  the 
relocation  include  the  generation  of  an 
estimated  2.058  direct  and  indirect  jobs, 
and  an  estimated  $125.5  million  in 
economic  growth.  Local  and  state 
governments  will  benefit  from  increased 
taxes  and  revenues. 

Traffic  congestion  around  NSWCDL 
will  increase,  particularly  during  rush 
hours.  Although  modifications  to  B  Gate 
will  lessen  the  traffic  impacts  on-base, 
additional  mitigative  measures  off-base 
to  alleviate  or  lessen  the  potential 
impacts  will  need  to  be  coordinated  and 
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Intent  To  Prepare  a  Draft 
Environmental  Irr  pact  St.4tement  for 
the  Proposed  Dis  x>sai  and  Reuse  of 
Naval  Constructi(n  Battalion  Center 
Davtsville,  Nortti  I  (IngstOMm,  Rl 

Pursuant  to  the  >Jational 
Environmental  Po  icy  Act  (NEPA)  as 
implemented  by  tie  Council  on 
Environmental  Qi  ality  (CEQ) 
regulations  (40  CFR  parts  1500-1508). 
the  Department  of  the  Navy  announces 
its  intent  to  prepa  e  a  Draft 
Environmental  Im  lact  Statement  (DEIS) 
to  evaluate  the  en'  iron  nental  effects  of 
the  disposal  and  r  ^use  of  the  Naval 
Construction  Battf  lion  Center  (NCBC). 
Davisville.  North  I  lingstown,  Rhode 
Island. 

In  accordance  w  itb  recommendations 
of  the  1991  Base  C  ssure  and  ^ 
Realignment  Com:  -wssion.  the  Navy 
plans  to  disestabli  ri  NCBC  Davisville  in 
March  1994.  Oper  :ions  conducted  at 
NCBC  Davisville  a  -e  currently  relocating 
to  other  NCBC's  Ic  :ated  in  the 
continental  Unitec  States.  The  proposed 
action  involves  tht  disposal  of  land, 
buildings,  and  infi  istructure  of  NCBC 
Davisville  for  subs  >quent  reuse. 

NCBC  Davisvillt  consists  of  a  total  of 
1,267.27  acres,  inc  uding  all  lands  on 
the  main  base.  We  t  Davisville,  and 
Camp  Fogarty.  Car  ip  Fogarty  has  been 


transferred  to  the  Department  of  the 
Army  for  use  by  the  Rhode  Island 
National  Guard  and  therefore  is  not  part 
of  the  proposed  action.  NCBC  Davisville 
and  the  West  District  have  a  combined 
total  of  237  buildings  and  structures 
including  62  permanent,  161  semi- 
permanent, and  14  temporarv-  facilities. 

NCBC  Davisville  is  located  in  the 
Town  of  North  Kingstown  eighteeh 
miles  south  of  the  City  of  Providence  in 
the  County  of  Washington.  The  West 
Davisville  Storage  Area,  (also  knowm  as 
"West  District")  located  approximately 
one  mile  west  of  the  main  center,  is  a 
non-contiguous  area  consisting  of 
approximately  50  acjes  and  contains 
four  large  warehouses  providing 
800,000  sf  of  storage  space. 

The  reuse  of  NCBC  IDavisville  is  being 
studied  by  an  independent  Base  Reuse 
Committee  (BRC)  comprised  of  state  and 
local  governmental  agencies  and  private 
citizens.  The  redevelopment/reuse  plan 
to  be  developed  by  the  BRC  will  be  the 
basis  for  the  DEIS.  Various  reuse 
alternatives  will  be  developed  during 
the  scoping  process  and  analyzed  to 
provide  facilities  andVor  building  sites 
for  potential  users.  The  "no  action" 
alternative.  Navy  retention  of  NCBC 
Davisville  land  and  infrastructure  in 
caretaker  status,  will  be  addressed  in  the 
EIS. 

However,  because  of  the  process 
mandated  by  the  Base  Closure  and 
Realignment  Act.  selection  of  the  "no 
action"  alternative  would  be  considered 
outside  the  jurisdiction  of  the  Navy. 

The  DEIS  to  be  prepared  by  the  Navy 
will  address  the  following  known  areas 
of  concern:  effects  of  new  development 
at  the  Center  on  the  natural  and 
socioeconomic  environments,  effects  of 
future  growth  on  area  schools, 
recreation  facilities,  and  transportation 
systems.  Major  environmental  issues 
that  will  be  addressed  in  the  EIS 
include,  but  are  not  limited  to,  air 
quality,  water  quality,  wetlands, 
endangered  species,  cuhural  resources, 
transportation,  and  socioeconomic 
impacts. 

The  Navy  and  the  BRC  will  initiate  a 
scoping  process  for  the  purpose  of 
determining  the  scope  of  issues  to  be 
addressed  and  for  identifying  the 
significant  issues  related  to  the 
proposed  reuse  alternatives.  A  public 
scoping  meeting  is  scheduled  for 
Tuesday.  September  28, 1993.  beginning 
at  7:30  p.m.,  at  the  North  Kingstown 
High  School  Auditorium,  150  Fairway. 
North  Kingstown.  Rhode  Island.  This 
meeting  will  be  advertised  in  local 
newspapers. 

A  brief  presentation  will  precede 
request  for  public  comment.  Navy 
representatives  will  be  available  at  this 
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meeting  to  receive  comments  from  the 
public  regarding  issues  of  concern  to  the 
public.  It  is  important  that  federal,  state, 
and  local  agencies  and  interested 
individuals  take  this  opportunity  to 
identify  environmental  concerns  that 
should  be  addressed  during  the 
preparation  of  the  DEIS.  In  the  interest 
of  available  time,  each  speaker  will  be 
asked  to  limit  their  oral  comments  to 
five  minutes. 

Agencies  and  the  public  are  also 
invited  and  encouraged  to  provide 
written  comment  in  addition  to,  or  in 
lieu  of,  oral  comments  at  the  public 
meeting.  To  be  most  helpful,  scoping 
comments  should  clearly  dest:nbe 
specific  issues  or  topics  which  the 
commentor  believes  tlie  EIS  should 
address.  Written  statements  and  or 
questions  regarding  the  scoping  process 
should  be  mailed  no  later  than  October 
28.  1993,  to:  Commanding  Officer, 
I^rthem  Division.  Naval  Facilities 
Engineering  Command,  Code  202. 10 
Industrial  Highway.  Lester,  PA  19113 
(Attn:  Mr.  Bob  Ostermueller.  Code 
2022).  telephone  (215)  595-0759. 

Dated:  September  7.  1993. 
Michael  P.  Rummel. 

LCDP.  lAGC,  L'S.V.  Federal  Register  Liaison 

Offwer. 
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Public  Hearir>g  for  the  Draft 
Environmental  Impact  Statement  for 
ttie  Management  of  Air  Operations  at 
Naval  Air  Station  Whidt)ey  Island,  Oak 
Hartx>r.  WA 

Pursuant  to  Council  on 
Environmental  Quabty  regulations  (40 
CFR  parts  1500-1508)  implementing 
procedural  provisions  of  the  National 
Environmental  Policy  Act.  the 
Department  of  the  Navy  has  prepared 
and  filed  with  the  U.S.  Environmental 
Protection  Agency  the  Draft 
Environmental  Impact  Statement  (DEIS) 
for  the  Management  of  Air  Operations  at 
Naval  Air  Station  VVhidbey  Island,  Oak 
Harbor.  Washington. 

The  DEIS  has  oeen  distributed  to 
various  federal,  state,  and  local 
agencies,  elected  o^icials,  special 
interest  groups,  and  the  media.  A 
limited  number  of  single  copies  are 
available  at  the  address  listed  at  the  end 
of  this  notice. 

A  public  hearing  to  inform  the  public 
of  the  DEIS  findings  and  to  solicit 
comments  wnll  be  held  on  September 
29,  1993,  at  7  p.m.  in  the  Oak  Harbor 
High  School  Commons  Area,  Oak 
Harbor,  Washington. 

The  public  hearing  will  be  conducted 
by  the  Navy.  Federal,  state,  and  local 


agencies  and  interested  parties  are 
invited  and  urged  to  be  present  or 
represented  at  the  hearing.  Oral 
statements  will  be  heard  and  transcribed 
by  a  stenographer  however,  to  assure 
accuracy  of  the  record,  all  statements 
should  be  submitted  in  writing.  AH 
statements,  both  oral  and  written,  will 
become  part  of  the  public  record  on  this 
study.  Equal  weight  will  be  given  to 
both  oral  and  written  statements. 

In  the  interest  of  available  time,  each 
speaker  will  be  asked  to  limit  their  oral 
comments  to  three  minutes.  Because  of 
the  large  number  of  speakers  expected, 
we  will  not  be  able  to  permit  a  speaker 
to  defer  speaking  time  to  another 
speaker.  If  longer  statements  are  to  be 
presented,  they  should  be  summarized 
at  the  public  hearing  and  submitted  in 
writing  either  at  the  hearing  or  mailed 
to  the  address  listed  at  the  end  of  this 
announcement.  All  written  statements 
must  be  postmarked  by  October  12, 
1993,  to  become  part  of  the  official 
record. 

The  DEIS  addresses  the  Navy's 
proposal  to  modify  previous  air 
operations  management  programs  to 
incorporate  specific  flight  pattern 
redistribution,  aircraft  operations 
guidelines,  and  an  annual  Field  Carrier 
Landing  Practice  (FCLP)  operations 
distribution  goal  between  the  existing 
field  assets  of  Ault  Field  and  Outlying 
Landing  Field  (OLF)  Coupeville.  This 
proposal  meets  the  Navy's  need  to 
provide  effective  environmental 
compliance  while  planning  for  and 
meeting  assigned  military  mission 
requirements  necessary  to  ensure  fleet 
readiness  and  aircTew  proficiency.  The 
DEIS  addresses  air  operations 
management  changes  which  can 
mitigate  adverse  environmental  effects 
of  air  operations.  Discussed  are  the 
issues  of  air  traffic,  noise,  public  health 
and  safety  of  air  of>erations,  land  use, 
population  and  housing,  aesthetics, 
socioeconomics,  historic  resources, 
slope  stability,  air  quality,  water  quality, 
and  biological  resources.  Alternatives 
assessed  in  the  DEIS  focus  on  various 
distributions  of  FCLP  training  between 
Ault  Field  and  OLF  Coupeville,  with  all 
other  air  operations  conducted  at  Ault 
Field. 

Additional  information  concerning 
this  notice  may  be  obtained  by 
contacting:  Mr.  Peter  Havens  (Code 
203PH),  Engineering  Field  Activity. 
Nortbwest.  Naval  Facilities  Engineering 
Command.  3505  NW.  Anderson  Hill 
Road,  Silverdale.  WA  98383.  telephone 
(206)  396-5976. 


Dated:  Septeint>er  7. 1993. 
Michael  P.  Rummel, 

LCDR.  lAGC.  USN.  Federal  Register  Liaison 

Officer. 
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DEPARTMENT  OF  EDUCATION 

Proposed  Information  Collection 
Requests 

agency:  Department  of  Education. 
ACTtON:  Notice  of  proposed  information 
collection  requests. 

SUMMARY:  The  Director.  Information 
Resources  Management  Service,  invites 
comments  on  the  proposed  information 
collection  requests  as  required  by  the 
Paperwork  Reduction  Act  of  1980. 
DATES:  Interested  persons  are  invited  to 
submit  comments  on  or  before  October 
12. 1993. 

ADDRESSES:  Written  comments  should 
be  addressed  to  the  Office  of 
Information  and  Regulatory  Affairs, 
Attention:  Dan  Chenok:  Desk  Officer, 
Department  of  Education,  Office  of 
Management  and  Budget,  726  )ackson 
Place,  NW..  room  3208.  New  Executive 
Office  Building.  Washington.  DC  20503. 
Requests  for  copies  of  the  prbposed 
information  collection  requests  should 
be  addressed  to  Cary  Green,  Department 
of  Education,  400  Maryland  Avenue, 
SW.,  room  4682.  Regional  O^ice 
Building  3.  Washington.  DC  20202- 
4651. 

FOR  FURTHER  INFORMATION  CONTACT: 
Cary  Green  (202)  401-3200.  Individuals 
who  use  a  telecommunications  device 
for  the  deaf  (TDD)  may  call  the  Federal 
Information  Relay  Service  (FIRS)  at  1- 
800-677-8339  between  8  a.m.  and  8 
p.m..  Eastern  time.  Monday  through 
Friday. 

SUPPLEMENTARY  INFORMATION:  Section 
3517  of  the  Paperwork  Reduction  Act  of 
1980  (44  U.S.C.  chapter  35)  requires  that 
the  Office  of  Management  and  Budget 
(OMB)  provide  interested  Federal 
agencies  and  the  public  an  early 
opportunity  to  comment  on  information 
collection  requests.  OMB  may  amend  or 
waive  the  requirement  for  public 
consuhation  to  the  extent  that  public 
participation  in  the  approval  process 
would  defeat  the  purpose  of  the 
information  collection,  violate  State  or 
Federal  law.  or  substantially  interfere 
with  any  agency's  ability  to  perform  its 
statutory  obligations.  The  Director  of  the 
Information  Resources  Management 
Service,  publishes  this  notice  containing 
proposed  information  collection 
requests  prior  to  submission  of  these 
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requests  to  0MB.  Each  proposed 
infonnation  collection,  grouped  by 
offlce,  contains  the  following:  (1)  Type 
of  review  requested,  e.g..  new.  revision, 
extension,  existing  or  reinstatement;  (2) 
Title;  (3)  Frequency  of  collection;  (4) 
The  affected  public;  (5)  Reporting 
burden;  and/or  (6)  Recordkeeping 
burden;  and  (7)  Abstract.  OMB  invites 
public  comment  at  the  address  speciHed 
above.  Copies  of  the  requests  are 
available  from  Cary  Green  at  the  address 
specified  above. 

Dated:  September  7, 1993. 

Cary  Green. 

Director.  Infonnation  Resources  Management 
Service. 

Office  of  Fostsecondary  Education 

T)'pe  of  Review:  Reinstatement 

Title:  Application  for  the  Drug 
Prevention  Program  of  the  Fund  for  - 
tiie  Improvement  of  Fostsecondary 
Education 

Frequency:  Annually 

Affected  Public:  Non-profit  institutions 

Reporting  Burden:  Responses:  400, 
Burden  Hours:  6,400 

Recordkeeping  Burden:  Recordkeepers: 
0,  Burden  Hours:  0 

Abstract:  The  Secretary  of  Education  is 
authorized  under  Public  Law  99-570 
to  hold  competitions  to  develop, 
implement,  operate,  and  improve 
drug  prevention  programs. 
Competitions  require  that  applicants 
submit  applications  which  compete 
for  funding.  Respondents  are 
institutions  of  higher  education 
requesting  funds. 

Office  of  Vocation  and  Adult  Education 

Type  of  Review:  Extension 

Title:  Performance  Report  foi  State- 
Administered  Vocational-Technical 
Education  Programs 

Frequency:  Annually 

Affected  Public:  State  or  local 
governments 

Reporting  Burden:  Responses;  53. 
Burden  Hours:  2.756 

Recordkeeping  Burden:  Recordkeepers: 
0.  Burden  Hours:  0 

Abstract:  This  report  will  identify 
students  served  in  all  the  State 
Vocational-Technical  education 
systems  with  emphasis  on  special 
populations.  States  in  need  of 
technical  assistance  to  improve 
services  to  students,  and  to  provide 
trend  data  to  demonstrate  the 
effectiveness  of  vocational-technical 
education  in  meeting  the  needs  of 
youths  and  adults. 

jFR  Doc.  93-22206  Filed  9-9-93;  8:45  ami 
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DEPARTMENT  OF  ENEFIGY 

Morgantown  Enc  rgy  Tec  hnology 
Center,  Study  of  Utilizat  on  of  Coal 
Combustion  Byproducts 

agency:  U.S.  Department  of  Enei^y 

(DOE).  Morgantown  Energy  Technology 

Center. 

ACnONr  Notice  of  interest  to  obtain 

information  to  assist  the  Department  of 

Energy's  study  of  utilization  of  coal 

combustion  bypnxlucts. 

SUMMARY:  The  Energy  Policy  Act  of  1992 
directed  the  SecnHary  o*"  the  Department 
of  Energy  (DOE)  to  conduct  a 
comprehensive  study  on  the 
institutional,  legal,  and  regulatory 
barriers  to  incTea;<ed  ust  of  coal 
combustion  byprtxlucts  by  potential 
governmental  anci  comnercial  users. 
Information  is  rec  uested  from  interested 
parties  to  ensure  <^hat  al'  barriers  are 
identified  and  that  adecuate 
consideration  is  given  to  issues 
inhibiting  coal  combustion  byproduct 
utilization.  The  specific  form  and 
content  of  the  informational  data  to  be 
submitted  is  left  to  the  discretion  of  the 
submitting  organizatior,  although  the 
informational  dati  mus  be  relevant  and 
should  be  concise  (i.e.  '  0  pages  or  less). 
Any  information  .submitted  in  response 
to  this  notice  shall  be  prepared  at  the 
submitters  expens*.  The  DOE  is  not 
obligated,  and  wiil  not  reimburse,  any 
submitter  for  expt^nses  incurred  in  the 
preparation  or  submittal  of  information. 
DATES:  Information  sha'l  be  provided  no 
later  than  Septem  aer  2^ .  1993  to  Mr. 
Jerry  L.  Harness  at  the  address  provided 
below. 

FOR  FURTHER  INFORMATION  CONTACT:  Mr. 
Jerry  L.  Harness,  F02.  US.  Department 
of  Energy,  Morgantown  Energy 
Technology  Center,  P.O.  Box  880, 
Morgantown.  West  Virginia  26507- 
0880.  Telephone  (304)  291-4835. 
SUPPLEMENTARY  INlK>RMAT)ON:  "Coal 
combustion  byproducts  '  means  the 
residues  htim  the  combustion  of  coal 
including  ash.  sla§ .  anc'  flue  gas 
desulfurization  mtteria  s.  Information  is 
requested  ht)m  intarested  parties  to 
ensure  that  all  barriers  ere  identified 
and  consideration  is  gi\'en  to  issues 
inhibiting  coal  combust  on  byproduct 
utilization.  Inform.ition  on  barriers 
which  exist  at  the  Federal,  State,  or 
local  levels,  whidi  may  have  limited  or 
may  have  the  foreseeable  effect  of 
limiting  the  quanti  ies  cf  coal 
combustion  byproc  ucts  that  are  utilized, 
is  requested.  Infomation  on  barriers 
which  inhibit  the  li  se  of  coal 
combustion  byproc  ucts  in  applications 
such  as:  Bridge  anc  highway 
construction  stabilizing  wastes: 


procurement  by  departments  and 
agencies  of  the  Federal  Government  and 
State  and  local  governments;  and 
federally  funded  or  federally  subsidized 
procurement  by  the  private  sector  is 
requested. 

Dated:  September  1. 1993. 
lohn  S.  WilsoB. 

Acting  Director.  Morgantown  Energy 
Technology  Center. 

|FR  Doc.  93-22200  Filed  9  9-93;  8:45  ami 
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Opportunity  for  Additional  Putiiic 
Comment,  Environmental  Impact 
Statenf>ent  on  Environmental 
Restoration  and  Waste  l/lanagement 
Activities  at  the  Idaho  National 
Engineering  Latxyratory;  Correction 

AGENCY:  Department  of  Energy — Idaho 
Operations  Office. 

ACTION:  Correction  notice. 

SUMMARY:  Today's  notice  adds  a 
paragraph  that  was  inadvertently 
omitted  from  the  Friday,  September  3, 
1993  (58  FR  46951)  publication  of  a 
Notice  of  Opportunity  for  Additional 
Public  Comment.  Environmental  Impact 
Statement  (EIS)  on  Environmental 
Restoration  and  Waste  Management 
(ER&WM)  Activities  at  the  Idaho 
National  Engineering  Laboratory  (INEL). 

SUPPLEMENTARY  INFORMATION:  The 

following  paragraph  should  be  inserted 
on  page  46953.  second  column,  before 
the  paragraph  that  begins  "As  indicated 
by  the  preceding  discussion  •  *   *": 
"Because  DOE  proposes  to  analyze  the 
maximum  potential  cumulative  impacts 
of  accepting  spent  nuclear  fuel  (SNF) 
from  foreign  research  reactors  (FRR)  in 
the  INEL  ERAWM  EIS  and  to  analyze 
the  pending  proposal  to  accept  such 
SNF  in  a  separate  OS.  no  decision 
concerning  the  transporting,  receipt, 
processing,  and  storage  of  SNF  from 
FRR  at  the  INEL  will  be  made  until  both 
of  these  EISs  are  completed." 

Issued  in  Washington,  DC.  September  3, 
1993. 
Peter  N.  Brush. 

Acting  Assistant  Secretary.  Environment. 

Safety  and  Health. 

IFR  Doc  92-22196  Filed  9-9-93:  845  ami 
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Award  of  a  Cooperative  Agreement, 
Noncompetitive  Firuincial  Assistance; 
Etectric  Power  Research  Institute 

AGENCY:  U.S.  Department  of  Energy 
(DOE),  Richland  Operations  Office. 


47726  Federal  Register  /  Vol.  58.  No.  174  /  Friday.  September  10,  1993  /  Notices 


ACTION:  Notice  of  intent  to  malie  a 
noncompetitive  financial  assistance 
award. 

summary:  The  Department  of  Energy 
(DOE).  Richland  Operations  Office 
(DOE/RL)  announces  that  pursuant  to 
House  Report  2427.  Public  Law  102- 
104.  it  intends  to  make  a  statutory 
financial  assistant  award  based  on  the 
criterion  set  forth  in  10  CFR 
60O.7(b)(2)(i)  (B)  and  (G)  to  the  Electric 
Power  Research  Institute  (EPRl).  Palo 
Aho,  California,  under  Cooperative 
Agreement  Number  DE-FC06- 
93RL12450.  The  primary  purpose  of  the 
cooperative  agreement  is  the  design  of  a 
spent  fuel  dry  transfer  system  for  use 
with  a  transportable  storage  unit.  This 
Hve  year  effort  will  have  a  total 
estimated  cost  of  $1,528,000.  of  which 
$698,000  will  be  provided  by  DOE  and 
$830,000  will  be  provided  by  EPRI. 
FOR  FURTHER  INFORMATION  CONTACT: 
Questions  regarding  this  announcement 
should  be  addressed  to  the  U.S. 
Department  of  Energy,  Richland 
Operations  Office.  Procurement 
Division.  Mail  Stop  A7-80.  P.O.  Box 
550.  825  ladwin  Avenue.  Richland, 
Washington  99352.  ATTN:  Jo  Lauglin. 
Contract  Specialist. 
8UPPt.EMENTARY  INFORMATION:  Congress 
has  appropriated  $8  million  ($4  million 
each  in  FY  1992  and  FY  1993)  for  the 
Department  of  Energy  (DOE)  to 
implement  a  cooperative  research  and 
development  project  to  demonstrate  the 
dry  transfer  oi  spent  unclear  fuel  from 
one  transportable  storage  system  to 
another.  Public  Law  102-104  initiated 
the  project  and  refers  to  an 
implementation  plan  developed  in 
response  to  prior  direction  given  to  DOE 
by  Congress.  The  prior  direction 
indicated  that  the  project  was  to  be 
pursued  in  cooperation  with  a  west 
coast  utility  which  has  a  nuclear  reactor 
prematurely  shut  down  due  to  a 
citizens'  initiative  (the  Rancho  Seco 
reactor  owned  by  the  Sacremento 
Municipal  Utility  District).  The  plan 
identified  the  Electric  Power  Research 
Institute  (ERPl)  and  the  Sacramento 
Municipal  Utility  District  (SMUD)  as 
participants  with  DOE  in  the  project. 
The  plan  indicates  that  ERPI  is  to 
complete  the  detailed  design  of  an 
acceptable  spent  fuel  dry  transfer 
system.  EPRI  is  to  provide  the  detailed 
design  including  procurement 
specifications  and  Nuclear  Regulatory 
Commission  (NRC)  licensing  support  to 
DOE.  SMUD  is  to  procure  and 
demonstrate  two  NRC  licensed 
transportable  storage  units  and  a  spent 
fuel  dry  transfer  system.  In  the  context 
of  the  Congressional  guidance, 
eligibility  to  participate  in  the  project  is 


restricted  to  EPRI  and  SMUD. 
Successful  completion  of  the 
cooperative  projects  will  result  in  an 
NRC  licensed  transportable  storage 
system,  and  a  NRC  licensable  spent  fuel 
dry  transfer  system.  Successful 
completion  of  the  project  is  expected  to 
provide  valuable  information  on  the 
cost  and  operation  of  a  spent  fuel  dry 
transfer  system  applicable  to  the  federal 
waste  disposal  system,  and  should 
provide  utilities  with  an  option  to  allow 
decommissioning  of  their  storage  pools 
prior  to  final  transfer  of  fuel  from  their 
ISFSI  to  the  federal  waste  system.  It  will 
also  provide  valuable  NRC  licensing 
experience  associated  with  s()ent  fuel 
dry  transfer  systems  and  for  . 
transportable  storage  systems. 

Dated:  August  27, 1993. 
Robert  D.  Larson. 

Director.  Procurement  Division.  Richland 
Operations  Office. 

|FR  Doc.  93-22197  Filed  9-9-93;  8:45  ami 
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Determination  of  Noncompetitive 
Financial  Assistance;  North  Carolina 
Agriculture  and  Technical  State 
University 

AGENCY:  Department  of  Energy  (DOE). 
ACTION:  Notice. 

SUMMARY:  DOE  announces  that  pursuant 
to  10  CFR  600.7(b)(2)(i)  it  intends  to 
award  on  a  noncompetitive  basis  a  grant 
to  North  Carolina  Agriculture  and 
Technical  (A&T)  State  University  for 
performing  research  on  continuous  fiber 
ceramic  composites  under  a  grant 
entitled  "The  Effect  of  Sample  Size  and 
Finish  on  the  Tensile  Characteristics  of 
Continuous  Filament  Ceramic 
Composites."  The  award  is  to  be  in  the 
amount  of  $100,000  for  a  one-year 
period.  The  goal  of  the  Continuous  Fiber 
Ceramic  Composite  (CFCC)  Program  is 
to  develop  primary  processing  methods 
for  the  reliable  and  cost-effective 
fabrication  of  components  for  use  in 
industrial  applications.  North  Carolina 
A&T  State  University  will  test  a 
specified  number  of  CFCC  tensile 
specimens  offering  valuable  information 
to  the  CFCC  Program.  Similar  work  has 
been  performed  at  North  Carolina  A&T 
over  the  past  few  years  and  has  been 
very  successful.  In  consideration  of  the 
fact  that  North  Carolina  A&T  State 
University  has  outstanding  technical 
expertise  and  unique  facilities  in  the 
area  of  ceramic/ceramic  composites 
testing,  eligibility  for  this  award  is 
restricted  to  North  Carolina  A&T  State 
University. 

FOR  FURTHER  INFORMATION  CONTACT: 
Mary  Harris,  ER-111.  Energy  Programs 


Division.  U.S.  Department  of  Energy. 
P.O.  Box  2001.  Oak  Ridge.  TN  37831- 
6269.  (615)  576-4507. 

Issued  in  Oalc  Ridge.  Tennessee  on  August 
23,  1993. 
Peter  D.  Dayton, 

Director.  Procurement  and  Contracts  Division. 
Oak  Ridge  Operations  Office. 
tPR  Doc.  93-22198  Filed  9-9-93;  8:45  ami 
BiLUNG  COOC  M90-01-M 

Alaska  Power  Administration 

Ekiutna  Project  Draft  Power  Marketing 
Plan 

AGENCY:  Alaska  Power  Administration. 

Department  of  Energy. 

ACTION:  Notice  of  draft  marketing  plan, 

public  information  and  comment  forum, 

and  opportunity  for  review  and 

comment. 

SUMMARY:  Alaska  Power  Administration 
(APA)  is  publishing  its  Draft  Marketing 
Plan — Ekiutna  Project  to  start  the 
process  to  establish  new  allocations  of 
power  and  long-term  power  sales 
contracts  for  the  Ekiutna  Project.  The 
new  contracts  will  replace  contracts 
which  have  been  in  place  since  1979 
and  which  expire  at  the  end  of 
December  1994.  APA  is  publishing  the 
draft  plan  to  provide  an  opportunity  for 
public  review  and  comment.  The 
Marketing  Plan  and  the  new  contracts 
will  be  fully  compatible  with  the 
Department  of  Energy  legislative 
proposal  on  APA  divestiture. 
DATES:  Written  comments  must  be 
submitted  on  or  before  October  12, 
1993. 

A  public  information  and  comment 
forum  will  be  held  Thursday,  September 
30.  1993.  7  p.m.,  at  the  Z.J.  Loussac 
Library  in  Anchorage.  Alaska. 
ADDRESSES:  Written  comments  should 
be  submitted  to:  Mr.  Michael  Deihl, 
Alaska  Power  Administration.  2770 
Shenvood  Lane,  suite  2B,  Juneau. 
Alaska  99801. 

FOR  FURTHER  INFORMATION  CONTACT: 
Mr.  Lloyd  Linke.  Alaska  Power 
Administration.  2770  Sherwood  Lane, 
suite  2B.  Juneau.  Alaska  99801.  (907) 
586-7405. 

SUPPLEMENTARY  INFORMATION: 

Draft  Marketing  Plan — EUutna  Project 

A.  General 

APA  is  establishing  new  allocations  of 
power  and  long-term  power  sales 
contracts  for  the  Ekiutna  Project.  The 
new  contracts  will  replace  contracts 
which  have  been  in  place  since  1979 
and  which  expire  at  the  end  of 
December  1993.  APA  is  in  the  process 
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of  temporarily  extending  the  current 
contracts  one  year,  until  the  end  of 
December  1994.  During  this  one  year 
period.  APA  will  complete  finalizing  of 
the  marketing  plan,  grant  new  power 
allocations  and  establish  new  long-term 
power  sales  contracts. 

The  Ekiutna  Project  authorization  (64 
Stat.  382)  establishes  the  general  criteria 
for  marketing  project  power  and  energy. 
This  marketing  plan  describes  APA's 
implem^itation  policies  for  these 
legislated  marketing  criteria. 

Department  of  Energy  (EXDE) 
regulations  for  the  National 
Environmental  Policy  Act  (NEPA) 
require  that  an  Environmental 
Assessment  (EA)  be  prepared  for  long- 
term  power  sales  contracts.  APA  has 
prepared  an  EA.  DOE  has  approved  the 
EA.  and  a  Finding  of  No  Significant 
Impact  has  been  signed. 

APA  has  an  agreement  with 
Anchorage  Water  and  Wastewater 
Utility  (AWWU)  for  diversion  of  water 
from  Ekiutna  Lake  for  municipal 
drinking  water.  These  diversions  are 
under  a  separate  long-term  agreement 
between  APA  and  AWWU.  This  plan 
will  not  alter  the  agreement  with 
AWWU. 

B.  Background 

APA  markets  power  and  energy  from 
the  Ekiutna  Project.  The  project  was 
authorized  by  Congress  in  1950. 
Construction  of  the  project  was 
completed  by  the  U.S.  Bureau  of 
Reclamation  in  1955.  Since 
construction.  Ekiutna  has  served  three 
customer  utilities  in  the  Anchorage/ 
Matanuska  Valley  area:  Anchorage 
Municipal  Light  and  Power  (MI.&P). 
Chugach  Electric  Association  (CEA). 
and  Matanuska  Electric  Association 
(MEA).  At  the  time  it  was  completed, 
the  Ekiutna  Project  provided  about  30% 
of  the  Anchorage  area  electrical  supply. 
Since  that  time,  the  area  has  grown  to 
the  point  that  the  project  now  provides 
approximately  5%  of  the  area's 
electrical  energy.  In  1986  the  Federal 
government  formally  proposed  the  sale 
of  the  Ekiutna  Project.  A  purchase 
agreement  for  the  Ekiutna  Project  was 
negotiated  and  signed  with  the  three 
customer  utilities  in  1989.  The 
divestiture  of  the  Federal  project  will  be 
submitted  for  Congressional 
consideration  and  approval  this  year. 

The  Mariceting  Plan  and  the 
subsequent  power  sales  contracts  will 
be  compatible  with  the  divestiture 
proposal.  Under  terms  of  the  Ekiutna 
Purchase  Agreement,  the  new  owners 
will  take  over  APA's  rights  and 
allocation  obligations  under  the  new 
power  sales  contracts  when  they  acquire 
ownership  of  the  project. 


C.  Objectives 

The  objectives  of  this  plan  are  to 
establish  the  criteria  and  process  for 
allocating  power  fronti  APA's  Ekiutna 
Project  in  accordance  wi'h  provisions 
set  forth  in  the  Eklu!  na  Project 
authorizing  legislati  jn.  Such  provisions 
include  instructions  to  market  power  so 
as  to  (1)  encourage  t  le  most  widespread 
use;  (2)  do  so  at  lowest  possible  rates  to 
consumers  consistei  t  wi  h  sound 
business  principles;  and  [3]  give 
preference  to  Federe  1  agencies,  public 
bodies,  and  coopera  ives.  An  additional 
objective  of  the  plan  is  tc  facilitate 
implementation  of  tie  divestiture  if  and 
when  Congress  approves  the  measure. 

D.  Marketable  Resoi  rces 

This  plan  shall  be:»me  effective  on 
approval  by  Alaska  I'ower 
Administration's  (A 'A)  Administrator 
and  will  apply  to  all  power  marketed  by 
APA  from  the  Ekiutna  Project. 

The  energy  production  and  generation 
capacity  from  the  Ek  lutne  Project  is: 
Firm  energy — 153  Cvh 
Capacity— 30  MW 

The  marketable  resource  was  derived 
from  the  capacity  of  the  Ekiutna  Project 
based  on  average  hy  jrologic  conditions. 
Project  requirement;  such  as  project  use 
and  transmission  l«^ses  have  been 
subtracted  from  this 

E.  Market  Area 

The  market  area  hv  power  from  the 
Ekiutna  Project  is  tha  Anchorage/ 
Matanuska  Valley  aiee,  i.e.  the  area 
served  by  ML&P,  CEA,  and  MEA. 

F.  Classes  of  Service 

APA  offers  long-term  firm  energy  with 
capacity.  APA  will  maiicet  average 
energy  as  firm  energy.  Any  portion  of  a 
contractor's  allocation  whicJi  cannot  be 
delivered  by  APA  due  to  hydrologic 
conditions  may  be  carried  over  to  the 
following  year.  APA  offers  no 
commitment  which  would  require  APA 
to  purchase  energy  nr  capacity. 

G.  Proposed  Allocations 

Since  constructio?i  of  the  Project.  APA 
has  served  the  three  customer  utilities 
with  the  same  alloaitions  of  enei^  and 
capacity.  Due  to  the  relatively  small  size 
of  the  Ekiutna  Projert  and  the  limited 
nature  of  the  resoup»,  AFA  proposes  to 
retain  the  existing  a  locations: 

1.  Anchorage  Munic-     81.6  gWh       16  MW 
ipal  Light  &  Power. 

2.  Chugach  Electric       4S.9  gWh       9  MW 
Association. 

3.  Matanuska  Elec-        25.5  gWh       5  MW 
trie  AssodatioD. 

Total  153  gWh        30  MW 


All  are  preference  customers  within 
the  market  area.  There  is  no  new 
resource  available  from  the  Ekiutna 
Project  for  increased  allocations  to 
existing  customers  or  allocations  to  new 
customers.  This  allocation  is  consistent 
with  the  divestiture  purchase  agreement 
which  provides  for  sale  and  ownership 
of  the  project  to  these  three  utilities  in 
this  ratio. 

H.  Integrated  Resource  Planning 

The  electric  service  contracts  will 
contain  provisions  that  will  incorporate 
the  Ekiutna  Project  resources  in  the 
overall  resource  planning  of  the  area. 
This  will  allow  for  better  utilization  of 
the  Ekiutna  Project's  resources,  and  at 
the  same  time  minimize  the  additional 
resources  that  may  be  needed  in  the 
area. 

/.  Contract  Armngements 

Entitles  receiving  an  allocation  of 
Ekiutna  resources  will  be  offered  an 
electric  service  contract  for  the  allocated 
resource  based  on  this  plan. 
Consideration  will  be  given  to  contract 
terms  of  up  to  twenty  years  and  that 
include  "take  or  pay"  provisions,  a  flat 
fee  provision,  or  other  arrangements 
subject  to  the  integrity  of  the  project  and 
availability  of  the  resource. 

Delivery  points  will  be  on  the  Ekiutna 
transmission  system.  Normal  delivery 
will  be  made  at  Ekiutna  transmission 
voltages.  Deliveries  may  continue  to  be 
made  at  subtransmission  voltages  at 
powerplant.  substation,  and  tap 
locations  where  contractors  already 
have  systems  operating  at  such  lower 
voltage  levels. 

All  costs  for  delivery  of  energy 
beyond  the  Ekiutna  transmission  system 
will  be  the  responsibility  of  the 
contractor. 

/.  Reallocations 

Resources  made  available  for 
marketing  because  an  allocation(s)  has 
been  reduced  or  withdrawn  may  be 
administratively  reallocated  by  APA's 
Administrator  without  further  public 
process. 

Issued  at  luneau.  Alaska:  August  12. 1993. 
Michael  A.  Deihl, 
Administrator 
[PR  Doc.  93-22202  Filed  9-9-93;  8:45  am) 
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Federal  Energy  Regulatory 
Commission 

[Protect  No.  349-024  AlatMma] 

Alat>ama  Power  Co.;  Availability  of 
Environmental  Assessment 

September  3. 1993. 

In  accordance  with  the  National 
Environmental  Policy  Act  of  1969  and 
the  Federal  Energy  Regulatory 
Commission's  regulations,  18  CFR  part 
380  (Order  No.  486.  52  FR  47910),  the 
Office  of  Hydropower  Licensing  (OHL) 
has  reviewed  the  application  to  amend 
the  license  for  the  Martin  Dam  Project 
to  permit  excavation  of  two  slough  areas 
by  Mr.  Roy  Granger.  The  staff  of  OHL's 
Division  of  Project  Compliance  and 
Administration  has  prepared  a  Draft 
Environmental  Assessment  (EA)  for  the 
proposed  action.  In  the  Draft  EA,  staff 
concludes  that  approval  after-the-fact  of 
the  proposal  to  excavate  one  slough 
with  required  mitigation,  and  denial  to 
excavate  a  second  slough  is  the 
preferred  alternative  and  would  not 
constitute  a  major  federal  action 
significantly  affecting  the  quality  of  the 
human  environment. 

Copies  of  the  EA  are  available  at  the 
Commission's  Reference  and 
Information  Center,  room  3308,  of  the 
Commission's  Offices  at  941  North 
Capitol  Street,  NE..  Washington.  DC 
20426,  telephone  (202)  208-1371. 

Agencies  non-governmental 
organizations  or  individuals  are  invited 
to  file  comments  pursuant  to  the 
requirements  the  National 
Environmental  Policy  Act  of  1969 
(NEPA)  and  the  Commission's 
regulations  implementing  NEPA  (18 
CFR  part  380).  Any  comments, 
conclusions,  or  recommendations  that 
draw  upon  studies,  reports  or  other 
working  papers  should  be  supported  by 
appropriate  documentation. 

An  original  and  eight  copies  of  the 
comments  should  be  filed  with  the 
Secretary,  Federal  Energy  Regulatory 
Commission,  825  North  Capitol  Street, 
NE.,  Washington.  DC  20426.  The 
Comments  should  be  filed  by  not  later 
than  September  15. 1993  and  should 
reference  Project  349-024. 
Lois  D.  Cashell. 
Secretary. 
(PR  Doc.  93-22076  Filed  9-9-93;  8:45  ami 
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[Docket  Nos.  EL92-33-002,  et  al.] 


Citizens  Utilities  Company,  et  al.; 
Electric  Rate,  Small  Power  Production, 
and  Interlocking  Directorate  Filings 

.Septemt)er  3. 1993. 

Take  notice  that  the  following  filings 
have  been  made  with  the  Commission: 

1 .  Citizens  Utilities  Co. 

IDocket  No.  EL92-33-0021 

Take  notice  that  on  August  23,  1993, 
Citizens  Utilities  Company  tendered  for 
filing  its  compliance  filing  in  the  above 
referenced  docket. 

Comment  date:  September  17,  1993. 
in  accordance  with  Standard  Paragraph 
E  at  the  end  of  this  notice. 

2.  New  England  Power  Co. 

IDocket  No.  ER93-9O4-O001 

Take  notice  that  on  August  27. 1993, 
New  England  Power  Company  (NEP), 
tendered  for  filing  a  service  agreement 
for  transmission  service  to  the  Chicopee 
(Mass.)  Municipal  Lighting  Plant.  Said 
service  will  be  provided  according  to 
the  rates,  terms  and  conditions  of  NEP's 
FERC  Electric  Tariff.  Original  Volume 
No.  3.  on  file  with  the  Commission. 

Comment  date:  September  17.  1993. 
in  accordance  with  Standard  Paragraph 
E  at  the  end  of  this  notice. 

3.  Duke  Power  Co. 

IDocket  No.  ER93-899-0001 

Take  notice  that  on  August  26.  1993. 
Duke  Power  Company  (Duke)  filed 
revised  Amendments  to  Service 
Schedules  C  and  E  and  the  index  and 
the  Agreement  to  Adjust  Demand 
Charge  Pursuant  to  Schedule  C.  These 
service  schedules  are  part  of  the 
Interconnection  Agreement  between 
Duke  and  Yadkin.  Inc.  (Yadkin)  dated 
October  17. 1983.  as  amended.  The 
revised  Amendments  will  supersede  the 
amendments  dated  1989.  as  amended, 
currently  in  effect  between  Duke  and 
Yadkin.  The  revised  Amendment  to 
Service  Schedule  C  removes  the  floor 
price  restriction  for  the  demand  charge 
and  extends  the  date  of  termination  to 
October  17, 1998.  The  revised 
Amendment  to  Service  Schedule  E 
extends  the  date  of  termination  to 
October  17, 1998. 

Comment  date:  September  17, 7  993, 
in  accordance  with  Standard  Paragraph 
E  at  the  end  of  this  notice. 

4.  Northeast  Utilities  Service  Co. 

IDocket  No.  ER93-891-0001 

Take  notice  that  on  August  24,  1993, 
Northeast  Utilities  Service  Company 
(NUSCO),  on  behalf  of  the  Connecticut 
Light  and  Power  Company  (CL&P)  and 
The  United  Illuminating  Company  (UI) 


to  be  attached  as  an  addendum  to  the 
transmission  agreements  between  CL&P 
and  Ul  designated  as  FPC  Rate  Schedule 
Nos.  15  (and  Supplement  No.  1),  103, 
42, 17  and  16. 

Comment  date:  September  17, 1993, 
in  accordance  with  Standard  Paragraph 
E  at  the  end  of  this  notice. 


5.  Allegheny  Power  System  Corp. 

IDocket  No.  ER93-893-OOOI 

Take  notice  that  on  August  25.  1993. 
Allegheny  Power  System  Corporation 
(Allegheny)  tendered  for  Notices  of 
Cancellation  of  FERC  Rate  Schedule  No. 
98,  77  and  36. 

Comment  date:  September  17, 1993, 
in  accordance  with  Standard  Paragraph 
E  at  the  end  of  this  notice. 

6.  Connecticut  Yankee  Atomic  Co. 

IDocket  Nos.  ER93-85-002  and  EL93-7-00O| 

Take  notice  that  on  August  20, 1993. 
Connecticut  Yankee  Atomic  Company 
tendered  for  filing  its  compliance  report 
in  the  above  referenced  dockets. 

Comment  date:  September  17, 1993, 
in  accordance  with  Standard  Paragraph 
E  at  the  end  of  this  notice. 

7.  Portland  General  Electric  Co. 

IDocket  No.  ER93-842-0001 

Take  notice  that  on  August  27,  1993. 
Portland  General  Electric  Company 
(PGE)  tendered  for  filing  a  Certificate  of 
Concurrence  under  Docket  No.  ER93- 
842-000,  relating  to  an  agreement  for 
transmission  and  firming  services 
between  Idaho  Power  Company  (IPC) 
and  Portland  General  Electric.  Copies  of 
this  agreement  have  been  served  on  the 
parties  included  in  the  distribution  list 
defined  in  the  filing  letter. 

Comment  date:  September  17, 1993, 
in  accordance  with  Standard  Paragraph 
E  at  the  end  of  this  notice. 

8.  Northern  States  Power  Co. 
(Minnesota) 

IDocket  No.  ER93-259-0021 

Take  notice  that  on  August  25, 1993, 
Northern  States  Power  Company 
(Minnesota)  (NSP)  tendered  for  filing  an 
Amendment  to  Service  Schedule  B  for 
Municipal  Purchase  for  Resale  Power — 
Summer  Season  between  NSP  and  the 
Water,  Light  and  Power  Commission  to 
the  City  of  East  Grand  Forks,  Minnesota 
(Citv).  NSP  Rate  Schedule  FERC  No. 
476' 

NSP  requests  that  revised  Service 
Schedule  B  be  accepted  for  filing 
effective  January  1.  1993.  and  requests 
waiver  of  the  Commission's  notice 
requirements  in  order  for  the  Service 
Schedule  to  be  accepted  for  filing  on  the 
date  requested. 
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Comment  d«/p;  September  17.  1993, 
m  accordance  with  Standard  Paragraph 
E  at  the  end  of  thi.s  notice. 

9.  Pacific  Gas  and  Electric  Co. 

|fX)ckel  No.  LR93-903-()00| 

Take  notice  that  on  August  27,  199.1. 
Pacific  Gas  and  Electric  Company 
(PG&E)  tendered  for  Rlir.g  an  agreement 
entitled  "Special  Facilities  Agreement 
forTransmi.ssion  Fa<;ilities  for  the 
Interconnection  of  NCJ'As  49  MW  STIG 
Project"  {Special  Facilities  Agrt^ement) 
between  the  Northern  California  Power. 
Agency  (NCPA)  and  PG&E. 

The  Special  Facilities  Agreement  has 
been  entered  into  pursuant  to  the  NCPA 
and  PG&E  Interconnection  Agreement, 
PG&E  Rate  S<;hedule  FERC  No.  142.  The 
Special  Facilities  Agreement  sets  forth 
the  rate,  terms  and  conditions  under 
which  PG&E  will  design,  in.stall.  own. 
operate  and  maintain  the  facilities  for 
the  interconnection  of  a  new  gas  tucbi.ne 
generating  plant  owned  by  NCPA. 
Under  the  Special  Facilities  Agreement. 
PG&E  proposes  to  charge  NCPA  a 
capital  adva.nce  and  monthly  Co.st  of 
Ownership  Charge,  with  the  latter  using 
the  Cost  of  Ownership  Rate  for 
transmission-level,  customer-financed 
facilities  filed  with  the  California  Public 
Utilities  Commission  (CPUC)  pursuant 
to  PG&Es  Electric  Rule  No.  2.  The  Cost 
of  Ownership  Rate  is  expressed  as  a 
monthly  percentage  of  the  installed  co.st 
of  the  facilities. 

PG&E  has  requested  permission  to  use 
automatic  rate  adjustments  whenever 
the  CPUC  authorizes  a  revised  Electric 
Rule  No.  2  Cost  of  Ownership  Rate, 
limited  by  a  rate  cap  of  0.5%  monthly. 

Copies  of  this  filing  have  been.served 
upon  NCPA  and  the  CPUC. 

Comment  date:  September  17.  1993. 
in  accordance  with  Standard  Paragraph 
E  at  the  end  of  this  notice. 

10.  Maine  Public  Service  Co. 

llXicket  Nos.  EL91-56-002.  EL91-56-003, 
EK92-774-0O4I 

Take  notice  that  on  August  9,  1993, 
Maine  Public  Service  Company  (Maine) 
tendered  for  filing  its  refund  report  in 
the  above-referenced  dockets. 

Co/nment  date;  September  17,  1993, 
in  accordance  with  Standard  Paragraph 
E  at  the  end  of  this  notice. 

11.  Oregon  Trail  Electric  Consumers 
Cooperative.  Inc. 

[Docket  No.  ES93-48-OOOI 

Take  notice  that  on  August  30,  1993. 
Oregon  Trail  Electric  Consumers 
Cooperative,  Inc.  (Oregon  Trail)  filed  an 
application  under  section  204  of  the 
Federal  Power  Act  requesting 
authorization: 


(a)  to  issue  a  five-year  promissory 
note  in  the  amount  of  $3  million  to 
replace  a  prior  note  issued  by  Oregon 
Trail,  and 

(b)  to  enter  into  and  borrow  funds 
under  a  five-year,  $5  million  line-of- 
credit  agreement. 

Also,  Oregon  Trail  requests 
exemption  from  the  Commission's 
competitive  bidding  regulations. 

Commtint  date:  September  29,  1993. 
in  accordance  with  Standard  Paragraph 
E  at  the  end  of  this  notice. 

Standard  Paragraphs 

E.  Any  person  desiring  to  be  heard  or 
to  protest  said  filing  should  file  a 
motion  to  intervene  or  protest  with  the 
Federal  Enei^gy  RepuIator>'  Commission, 
825  North  Capitol  Street.  NE.. 
Washington.  DC  20426.  in  accordance 
with  Rules  211  and  214  of  the 
Commission's  Rules  of  Practice  and 
Procedure  (18  CFR  385.211  or  ,385.214). 
All  such  motions  or  protests  should  be 
filed  on  or  before  the  comment  date. 
Protests  will  be  considered  by  the 
Commi.ssion  in  determining  the 
appropriate  action  to  be  taken,  but  will 
not  serve  to  make  the  protestants  parties 
to  the  proceeding.  Any  person  wishing 
to  become  a  party  must  file  a  motion  to 
intervene.  Copies  cf  this  filing  are  on 
file  with  the  Comn~iission  and  are. 
available  for  public  inspection. 
Lois  D.  CaslieU. 
Secretary. 

|FR  Doc.  93-22134Tlled  9-9-93.  8  45  ami 
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Ctiicago  Operations  Office;  Solicitation 
for  Cooperative  Agreements 

agency:  Chicago  Cperations  Office.  U.S. 

Department  of  Ene"gy. 

ACTION:  Solicitation  for  cooperative 

agreements. 

SUMMAflY:  The  US  Department  of 
Energy  (DOE),  pursuant  to  the  DOE 
Financial  Assistance  Rules,  10  CFR 
600. 9  intends  to  is.sue  Solicitation  No. 
DE-SC02-94CE1064,  for  Waste 
Reduction  in  the  Metals  and  Pulp  and 
Paper  Industries  on  September  3,  1993. 
DATES:  Applications  submitted  in 
response  to  this  Notice  should  be 
received  by  November  30.  1993. 
FOR  FURTHER  INFORI«AT)0N  CONTACT: 
To  obtain  a  complete  solicitation 
package,  please  contact  Tanga  Baylor. 
U.S.  I)epartment  of  Energy,  Chicago 
Operations  Office,  Contracts  Division. 
9800  S.  Cass  Ave.,  Argonne  IL  60439. 
Telephone  (708)  252-2090. 
SUPPLEMENTARY  INFORMATION: 
Pmgmm  Title:  Ind  jstrial  Waste 
Reduction  Program 


Soliritotion  Niimher:  DE-SCP2- 

94CE41064 
Citation  of  Authority:  PL  95-91 

U.S.  Department  of  Ene.-gy  (DOE). 
Office  of  Industrial  Technoiogies,  is 
planning  to  fund  research  and 
development  for  unique  and  innovative 
technologies  in  the  areas  of  industrial 
processes,  process  changes,  feedsto<:k 
substitution,  and/or  product  changes 
that  will  conserve  energy  while 
minimizing  or  a^during  industrial  waste 
material.  For  the  purpo-se  of  this 
Solicitation,  technologies  include 
concepts,  processes,  and/or  hardware. 
The  term  "innovative  technology"  will 
be  used  in  a  very  broad  sense  and 
includt^s,  but  is  not  limited  to,  (1) 
development  of  new  processes, 
materials,  or  products,  (2)  substitution 
of  input  materials  or  products,  or  (3) 
significant  changes  to  existing 
manufacturing  prcx;esses  and 
operations,  and  (4)  modifiruition  of  final 
product.  Applications  whh  innovative 
technology  applicable  to  more  than  one 
industry  with  enhanced  energv  savings 
potential  are  encouraged.  Applications 
must  meet  the  nominal  U.S.  national  net 
energy  savings  goal  of  one  trillion  BTUs 
by  fuel  type  per  year  by  the  year  2010. 
Waste  reduction  does  not  int:lude  waste 
heat,  noise,  electromagnetic  radiation, 
nuclear  radiation,  lowering  the  level  or 
degree  that  waste  is  toxic  or  hazardous, 
and  those  cross-media  transfers  (i.e. 
processes  that  convert  waste  material 
into  different  physical  states  such  as 
from  solid  to  liquid  or  gas)  which  are  for 
the  purpose  of  reducing  the  toxicity  or 
hazardousness  of  the  waste. 

The  focus  of  this  effort  will  be  on  the 
metals  industry  and  the  pulp  and  paper 
industry,  but  industries  in  Standard 
Industrial  Code  (SIC)  1-39  will  also  be 
considered.  Research  and  Development 
activities  will  be  classified  into  four 
progressive  phases.  Phase  I  is 
"Exploratory  Development".  Phase  II 
pertains  to  "Technology  Development". 
Phase  III  is  "Engineering  Development" 
for  pilot-scale  and  full-scale  test,  and 
Phase  IV  involves  "Demonstration"  to 
test  and  verify  the  potential  for 
commercial  application.  Applicants 
may  propose  one  or  more  of  these 
phases.  "The  proposed  effort  may  be 
initiated  at  any  phase  if  conclusive 
evidence  is  presented  that  the  previous 
phase(s)  have  been  completed 
successfully.  This  Solicitation  will  not 
fund  work  which  falls  within  the 
categories  "Basic  Research"  and 
"Commercialization".  Basic  research  is 
defined  as  the  investigation  of 
fundamental  understanding,  creation  of 
generic  scientific  knowledge,  or 
establishment  of  technology  base. 
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without  known  application. 
Commercialization  is  defined  as 
production,  marketing  and  sales  of  full- 
scale  unit,  or  products  of  full-scale 
units. 

Multiple  awards  are  expected  to  be 
made  in  Fiscal  Year  (FY)  94  (possibly 
three  to  four  Cooperative  Agreements). 
The  period  of  performance  for  these 
Cooperative  Agreements  may  vary  from 
several  months  up  to  3-5  years, 
depending  on  the  projects  selected. 
Estimated  DOE  funding  available  is  $3 
million  for  FY  94.  $4.5  million  for  FY 
95.  and  $4.5  million  for  FY  96.  A 
minimum  of  50  percent  cost  sharing 
over  the  life  of  the  project  is.required. 
Industrial  participation  or  support  by 
the  affected  industry  is  essential  in  all 
phases. 

Complete  solicitation  packages  will  be 
available  from  DOE.  Chicago  Operations 
Office  during  the  first  week  of 
September.  1993.  The  complete 
Solicitation  package  with  information 
on  application  preparation,  evaluation 
procedures  and  criteria,  the  extent  of 
Government  participation  in  the 
Cooperative  Agreements  to  be  awarded, 
and  other  required  data  will  be  available 
upon  request  during  the  time  the 
Solicitation  is  open.  Please  note  that 
both  DOE  and  non-DOE  evaluators  will 
he  used  to  evaluate  applications.  All 
responsible  sources  may  submit  an 
application  which  will  be  considered. 
Applications  must  be  submitted  to  DOE. 
Chicago  Ojperations  office,  no  later  than 
November  30. 1993.  Please  note  that  the 
Solicitation  is  being  printed  on  recycled 
paper.  All  applicants  are  encouraged  to 
use  recycled  paper.  If  you  are  interested 
in  receiving  a  complete  Solicitation 
package,  contact  the  automated 
telephone  service  at  708/252-2090  or 
write  to  the  above  address.  Attention: 
Tanga  Baylor.  Executive  Secretary, 
Contracts  Division.  All  responsible 
sources  may  submit  an  application 
which  will  be  considered. 

Issued  in  Chicago.  Illinois  on  August  27. 
1993. 

Alan  E.  Smilh, 

Director.  Operations  Managemer\t  Support 
Division. 
IFR  Doc.  93-22201  Filed  9-9-93.  8;45  ami 
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Golden  Fiekj  Office;  Grant  Award  to 
User  Scale  Applications — 
Photovoltaics,  Inc. 

AGENCY:  Department  of  Energy. 

ACTION:  Notice  of  financial  assistance 
award  in  response  to  an  unsolicited 
financial  assistance  application. 


summary:  The  U.S.  Department  of 
Energy  (DOE)  pursuant  to  the  DOE 
Financial  Assistance  Rules.  10  CFR 
600.14  is  announcing  its  intention  to 
award  a  cost  sharing  grant  to  User  Scale 
Applications  Photovoltaics.  Inc. 
(USAPV)  to  develop  marketing  and 
business  plans,  develop  standards,  and 
generally  develop  and  expand  the  use  of 
photovoltaics  (PV)  in  the  United  States. 
ADDRESSES:  Questions  regarding  this 
announcement  may  be  addressed  to  the 
U.S.  Department  of  Energy.  Golden 
Field  Office,  1617  Cole  Blvd..  Golden 
CO  80401,  Attention:  John  W.  Meeker. 
Contract  Specialist.  The  Contracting 
Officer  for  this  action  is  Dr.  Paul  K. 
Keams. 

SUPPt-EMENTARY  INFORMATION:  DOE 
evaluated  the  unsolicited  application  in 
accordance  with  10  CFR  600.14  and, 
based  on  this  evaluation,  it  was 
recommended  that  the  application 
submitted  by  USAPV  be  accepted  for 
support. 

The  application  was  considered  to  be 
meritorious  due  to  the  fact  that  PV 
applications  may  allow  utilities  to 
increase  the  benefits  and  efficient  use  of 
existing  capital  investment  in  both 
transmission  and  distribution. 
Additionally,  ideal  insolation  in  the 
northeastern  U.S.  is  coincident  with 
most  utility  peak  power  demand 
periods.  The  project  will  incorporate  a 
number  of  smaller  PV  projects  aimed  at 
solving  operational  problems  and 
meeting  distribution  system  peak 
demands  by  integrating  PV  te<:hnologies 
into  the  portfolio  of  products  and 
services  offered  by  the  utilities  of  the 
Northeast.  Finally,  the  project  will  help 
provide  information  to  utilities  that  will 
accelerate  PV  deployment,  achieving 
greater  national  energy  independence 
while  minimizing  impact  to  the 
environment. 
The  objectives  of  the  project  are: 

(1)  To  develop  the  necessary 
marketing  business  plans  and  regulatory 
framework  (pricing,  etc.)  required  to 
integrate  PV  technology  into  the 
portfolio  of  products  and  services 
offered  by  utilities  to  their  customers; 

(2)  To  develop  the  necessary 
standards  for,  and  an  understanding  of 
PV  technology  such  that  PV  becomes 
one  of  several  solutions  employed  by 
utilities  to  solve  operational  problems 
and  meet  distribution  system  peak 
demands; 

(3)  To  introduce  at  least  10  MW  of 
new  PV  demand  within  the 
Pennsylvania — Jersey — Maryland 
Interconnection;  to  provide 
opportunities  for  utilities  with  little  or 
no  technical  understanding  of  PV 

.    technology  to  gain  a  rapid 


understanding  of  applications  as  well  as 
its  benefits  and  constraints; 

(4)  To  demonstrate  a  role  for  PV 
tw;hnology  in  the  utilities'  portfolios  of 
demand-side  management  techniques; 

(5)  To  identify  and  evaluate  various 
methods  of  determining  the  value  of 
benefits  to  all  parties  and  their 
concomitant  rate  regulatory  treatment 
for  end-user  located  generation; 

(6)  To  provide  hands-on  experience  to 
increase  awareness  and  education  for 
utilities,  businesses  and  consumers  in 
the  design,  installation,  maintenance 
and  operation  of  small  scale  PV 
applications; 

(7)  To  provide  for  greater  knowledge 
of  PV  applications  in  the  northeastern 
geographic  area; 

(8)  To  encourage  the  development  of 
and  utility  sharing  of  standards  and 
specifications  for  PV  end-use 
distributed  installations  so  as  to 
encourage  greater  efficiencies  and  lower 
costs  of  PV  technology; 

(9)  To  document  and  disseminate 
knowledge  gained  from  shared  learning 
experiences  for  both  business  and  utility 
purposes  to  accelerate  technology 
transfer  and  application  transfer; 

(10)  To  provide  high  public  visibility 
to  applications  to  promote  greater 
awareness  and  acceptance: 

(11)  To  specific:aliy  promote 
applications  with  near  cost  effectiveness 
utilizing  advanced  PV  technology;  and 

(12)  To  promote  the  integration  of  PV 
with  existing  available  utility  hardware, 
construction  methods,  procedures,  etc.. 
to  further  reduce  utility  system 
expansion  costs  where  transmission  and 
distribution  savings  can  be  offset. 

These  objectives  will  be  achieved 
through  installation  of  six  smaller  sub- 
projects: 

(1)  Commercial  Fluorescent  Lighting 
at  five  customer  sites; 

(2)  Commercial  Outdoor  Lighting  at 
six  customer  sites; 

(3)  Residential  and  Farm  Isolated 
Loads  at  six  sites; 

(4)  50  kw  Grid  Support  at  the 
Bamegat  Light  State  Park; 

(5)  2kw  Utility  Interactive  System  at 
a  municipal  building;  and 

(6)  High  Pressure  Sodium  Street 
Lights  at  five  sites. 

USAPV  has  a  unique  relationship 
with  Jersey  Central  Power  &  Light 
Company.  Atlantic  Electric  and  GPU 
Service  Corporation.  This  relationship 
will  allow  successful  attainment  of 
project  objectives.  The  Project  is 
endorsed  by  the  New  Jersey  Department 
of  Environmental  Protection  and 
Energy,  as  well  as  the  New  Jersey  Board 
of  Regulatory  Commissioners  Division 
of  Electric  Staff. 

Walter  G.  Runte.  Jr.  will  be  the  project 
director.  Mr.  Runte  has  been  associated 


with  the  electric  utiUty  business  since 
1975.  He  has  held  a  variety  of  positions 
with  increasing  responsibility  at  both 
GPU  Service  and  GPU  Nuclear 
Corporations.  In  his  present  position, 
Mr.  Runte,  in  conjunction  with  its 
operating  subsidiaries,  is  responsible  for 
the  identification,  development  and 
implementation  of  new  business 
ventures  and  new  customer  service 
offerings  for  the  GPU  System,  including 
investments  in  strategic  industries.  In 
addition,  he  plays  an  integral  role  in  a 
corporate  development  process,  the 
purpose  of  which  is  to  assist  in  the 
repositioning  of  the  organization  for  an 
increasingly  competitive  marketplace. 

Based  on  the  general  evaluation,  the 
application  was  found  to  be  meritorious. 
The  proposed  project  represents  a 
unique  approach  and  would  not  be 
eligible  for  fmancial  assistance  under  a 
recent,  current,  or  planned  solicitation, 
and  it  is  considered  by  DOE  that  a 
competitive  solicitation  would  be 
inappropriate  for  this  action. 

The  total  estimated  value  of  the  grant 
is  $705,480.  Cost  sharing  will  be  on  a 
50/50  basis  with  both  DOE  and  USAPV 
contributing  $352,740.  The  term  of  the 
proposed  grant  will  be  12  months. 

Issued  in  Chicago,  Illinois  on  August  26. 
1993. 

Alan  E.  Smith, 

Director.  Operations  Management  Support 

Division. 

|FR  Doc.  93-22199  Filed  9-9-93;  8:45  am] 

BILUNG  COOC  64S0-01-M 


[Docket  No.  TM94-1 -88-000] 

Black  Maiiin  Pipeline  Co.;  Proposed 
Changes  in  FERC  Gas  Tariff 

Septembers,  1993. 

Take  Notice  that  on  August  31, 1993. 
Black  Marlin  Pipeline  Company  (Black 
Marlin)  tendered  for  filing  to  become 
part  of  its  FERC  Gas  Tariff,  the  following 
tariff  sheet  to  be  effective  October  1, 
1993: 

Fourth  Revised  Sheet  No.  4 

Black  Marlin  states  that  the  above- 
referenced  tariff  sheet  is  being  filed 
pursuant  to  Section  18  of  the  General 
Terms  and  Conditions  of  Black  Martin's 
tariff  to  reflect  the  increase  of  the  ACA 
charge  to  .25c/MMBtu  based  on  the 
Commission's  Annual  Charge  Billing  for 
Fiscal  Year  1993. 

Black  Marlin  further  states  that  a  copy 
of  its  filing  has  been  served  on  all 
customers  receiving  gas  under  its  FERC 
Gas  Tariff  and  interested  state 
commissions. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion 


to  intervene  or  protest  wth  the  Federal 
Energy  Regulatory  Commission,  825 
North  Capitol  Street,  NE  ,  Washington, 
ex:  20426  in  acccrdance  with  §§  385.211 
and  385.214  of  the  Comr  mission's  Rules 
and  Regulations.  All  sue  i  motions  or 
protests  should  be  filed  on  or  before 
September  13, 1993.  Protests  will  be 
considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  Copies 
of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection  in  the  public  reference  room. 
Lois  D.  Casiiell, 
Secretary.  |j 

IFR  Doc.  93-22083  Filed  9-9-93;  8:45  ami 
BILUNO  COOe  fTU-OI-M 

[Docket  No.  TM94- 1-67-000] 

Canyon  Creek  Compression  Co.; 
Proposed  Chancies  in  FERC  Gas  Tariff 

September  3,  1993. 

Take  notice  that  on  August  31. 1993, 
Canyon  Creek  Compression  Company 
(Canyon)  tendered  for  filing  Fourth 
Revised  Sheet  No.  7  (First  Revised 
Volume  No.  1)  and  Fourth  Revised 
Sheet  No.  5  (Firs;  Revised  Volume  No. 
1  A)  to  be  a  part  cf  its  FERC  Gas  Tariff, 
to  be  effective  October  1.  1993. 

Canyon  states  that  the  purpose  of  the 
filing  is  to  implement  the  Annual 
Charges  Adjustment  (ACA)  charge 
necessary  for  Caiiyon  to  recover  from  its 
customers  aiuiual  charges  assessed  it  by 
the  Commission  pursuant  to  part  382  of 
the  Commission's  Regulations.  The  rate 
authorized  by  th(i  Commission  to  be 
effective  October  1, 1993  is  .26c  per 
Mcf. 

Canyon  requested  waiver  of  the 
Commission's  Regulations  to  the  extent 
necessary  to  perriit  the  tariff  sheets  to 
become  effective  on  October  1. 1993. 

Canyon  states  that  a  copy  of  the  filing 
is  being  mailed  to  Canyon's 
jurisdictional  cuf  tomers  and  interested 
state  regulatory  agencies. 

Any  person  dfeiiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion 
to  intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission,  825 
North  Capitol  Street,  NE.,  Washington, 
DC  20426,  in  accordaiice  with  18  CFR 
385.214  and  385.211  of  the 
Commission's  Rules  and  Regulations. 
All  such  motions  or  protests  must  be 
filed  on  or  before  September  13, 1993. 
Protests  will  be  considered  by  the 
Commission  in  determining  the 
appropriate  actio  i  to  be  taken,  but  will 
not  serve  to  make  protestants  parties  to 


the  proceeding.  Any  person  wishing  to 

become  a  party  must  file  a  motion  to 

intervene.  Copies  of  this  filing  are  on 

file  with  the  Commission  and  are 

available  for  public  inspection  in  the 

public  reference  room. 

Lois  D.  CasbeU. 

Secretary. 

(FR  Doc.  93-22084  Filed  9-9-93;  8:45  ami 

B4LUNC  COOC  CMT-OVM 


[Docket  No.  RP93-1 85-000] 

Carnegie  Natural  Gas  Co.;  Proposed 
Changes  in  FERC  Gas  Tariff 

September  3, 1993. 

Take  notice  that  on  August  31. 1993. 
Carnegie  Natural  Gas  Company 
(Carnegie)  tendered  for  filing  as  part  of 
its  FERC  Gas  Tariff,  Third  Revised 
Volume  No.  1.  the  following  tariff  sheet, 
with  a  proposed  effective  date  of 
October  1.  1993: 

Original  Sheet  No.  9 

Carnegie  states  that  it  is  filing  the 
above  tariff  sheet  as,a  limited 
application  under  section  4  of  the 
Natural  Gas  Act  and  the  Commission's 
Order  No.  636  to  direct  bill  to  Carnegie's 
former  firm  sales  customers  gas  costs 
direct  billed  to  Carnegie  by  Carnegie's 
upstream  pipeline.  Texas  Eastern 
Transmission  Corporation  (Texas 
Eastern),  pursuant  to  Texas  Eastern's 
filings  in  Docket  Nos.  RP93-1 12-000. 
RP93-122-000,  and  RP93-128-000. 
Carnegie  states  that  it  is  filing  making 
this  filing  pursuant  to  Section  31.3(b)  of 
the  General  Terms  and  Conditions  of  its 
FERC  gas  tariff. 

Carnegie  states  that  copies  of  its  filing 
were  served  on  all  jurisdictional 
customers  and  interested  state 
commissions. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion 
to  intervene  or  protest  %  ith  the  Federal 
Enei^  Regulatory  Commission,  825 
North  Capitol  Street,  NE..  Washington. 
DC  20426.  in  accordance  with  18  CFR 
385.214  and  385.211  of  the 
Commission's  Rules  and  Regulations. 
All  such  motions  or  protests  should  be 
filed  on  or  before  September  13. 1993. 
Protests  will  be  considered  by  the 
Commission  in  determining  the 
appropriate  action  to  be  taken,  but  will 
not  serve  to  make  protestants  parties  to 
the  proceeding.  Any  person  wishing  to 
become  a  party  must  file  a  motion  to 
intervene.  Copies  of  this  filing  are  on 
file  with  the  Commission  and  are 
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available  for  public  inspection  in  the 

public  reference  room. 

Lois  D.  Cashell. 

Secretary. 

|FR  Doc.  93-22086  Fileti  9-9-93;  8:45  ami 

BMJJMO  COM  t7ir-«1-M 


[Docket  No.  RP93-ia4-0001 

Carnegie  Natural  Gas  Co.;  Proposed 
Changes  in  FERC  Gas  Tariff 

September  3. 1993. 

Take  notice  that  on  August  31,  1993. 
Carnegie  Natural  Gas  Company 
(Carnegie)  tendered  for  filing  as  part  of 
its  FERC  Gas  Tariff,  Third  Revised 
Volume  No.  1.  the  following  revised 
tariff  sheet,  with  a  proposed  effective 
date  of  October  1,  1993: 

First  Revised  Sheet  No.  8 

Carnegie  states  that  it  is  filing  the 
above  tariff  sheet  as  a  limited 
application  under  section  4  of  the 
Natural  Gas  Act  and  the  Commission's 
Order  No.  636  to  direct  bill  to  New 
Jersey  Natural  Gas  Company  the 
adjusted  balance  of  Carnegie's  Account 
No.  191  as  of  July  31. 1993,  exclusive  of 
amounts  direct  billed  to  Carnegie  by 
Carnegie's  upstream  pipeline.  "Texas 
Eastern  Transmission  CorpKtration 
pursuant  to  Texas  Eastern's  filings  in 
Docket  Nos.  RP93-112-000,  RP93-122- 
000  and  RP93-12&-000.  Carnegie  states 
that  it  is  making  this  filing  pursuant  to 
Section  31.3(a)  of  the  General  Terms 
and  Conditions  of  its  FERC  gas  tariff. 

Carnegie  states  that  copies  of  its  filing 
were  served  on  all  jurisdictional 
customers  and  interested  state 
commissions. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion 
to  intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission,  825 
North  Capitol  Street.  N£..  Washington. 
DC  20426.  in  accordance  with  18  CFR 
385.214  and  385.211  of  the 
Commission's  Rules  and  Regulations. 
All  such  motions  or  protests  should  be 
filed  on  or  before  September  13, 1993. 
Protests  will  be  considered  by  the 
Commission  in  determining  the 
appropriate  action  to  be  taken,  but  will 
not  serve  to  make  protestants  parties  to 
the  proceeding.  Any  person  wishing  to 
become  a  party  must  file  a  motion  to 
intervene.  Copies  of  this  filing  are  on 
file  with  the  Commission  and  are 
available  for  public  Inspection  in  the 
public  reference  room. 
Lois  D.  Cashell, 
Secretory. 
IFR  Doc  93-22085  Filed  9-9-93;  8:45  am] 

BtLUNQ  COOC  (ri7-e«-M 


[Docket  No.  RP93-186-000] 

Carnegie  Natural  Gas  Co.;  Proposed 
Ctianges  In  FERC  Gas  Tariff 

September  3.  1993. 

Take  notice  that  on  August  31.  1993, 
Carnegie  Natural  Gas  Company 
(Carnegie)  tendered  for  filing  as  part  of 
its  FERC  Gas  Tariff.  Third  Revised 
Volume  No.  1,  the  following  revised 
tariff  sheet,  with  a  proposed  effective 
date  of  October  1. 1993: 

Second  Revised  Sheet  No.  7 

Carnegie  states  that  it  is  filing  the 
above  tariff  sheets  as  a  limited 
application  under  section  4  of  the 
Natural  Gas  Act  pursuant  to  Section 
32.2  of  the  General  Terms  and 
Conditions  of  Carnegie's  tariff.  The 
filing  seeks  to  recover,  through  a 
monthly  demand  surcharge  on  Rate 
Schedule  FTS  service,  $1.1624/Dth  for 
the  unrecovered  costs  of  12,222  Dth/d  of 
unassigned  upstream  capacity.  Carnegie 
proposes  an  effective  date  of  October  1. 
1993,  the  date  of  implementation  of  its 
restructured  services  pursuant  to  the 
August  2.  1993.  Order  in  Docket  No. 
RS92-30-000. 

Carnegie  states  that  copies  of  its  filing 
were  served  on  all  jurisdictional 
customers  and  interested  state 
commissions. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion 
to  intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission,  825 
North  Capitol  Street.  NE..  Washington, 
DC  20426.  in  accordance  with  18  CFR 
385.214  and  385.211  of  the 
Commission's  Rules  and  Regulations. 
All  such  motions  or  protests  should  be 
filed  on  or  before  September  13, 1993 
Protests  will  be  considered  by  the 
Commission  in  determining  the 
appropriate  action  to  be  taken,  but  will 
not  serve  to  make  protestants  parties  to 
the  proceeding.  Any  person  wishing  to 
become  a  party  must  file  a  motion  to 
intervene.  Copies  of  this  filing  are  on 
file  with  the  Commission  and  are 
available  for  public  inspection  in  the 
public  reference  room. 
Lois  D.  Cashell. 
Secretary. 

IFR  Doc.  93-22087  Filed  9-9-93:  8:45  ami 
aiujNQ  cooE  cnr-ei-M 


[Docket  No.  RP93-178-000  and  TM94-1-97- 

omq 

Chandeleur  Pipe  Line  Co.;  Annual 
Charge  Adjustment  Clause  Filing 

September  3. 1993. 

Take  notice  on  August  31. 1993. 
Chandeleur  Pipe  Line  Company 


(Chandeleur)  tendered  for  filing 
proposed  tariff  sheets  designed  to  add 
&n  Annual  Charge  Adjustment  Clause  to 
its  FERC  Gas  Tariff.  Chandeleur  also 
proposes  to  adjust  its  rates  to  reflect  the 
Federal  Energy  Regulatory 
Commission's  FY  1994  annual  charge 
for  natural  gas  pipeline  companies  of 
$0.0026  per  Mcf.  Chandeleur  has 
proposed  an  effective  date  for  the 
revised  tariff  sheets  of  October  1.  1993. 

Chandeleur  states  that  a  copy  of  this 
filing  has  been  mailed  to  each  of 
Chandeleur's  current  FT  and  IT 
shippers  as  well  as  tlie  two  slate  public 
utility  commissions  in  Chandeleur's 
service  area. 

Any  person  desiring  to  be  heard  or  to 
protest  this  filing  should  file  a  motion 
to  intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission.  825 
North  Capitol  Street.  NE..  Washington. 
DC  20426,  in  accordance  with 
§§385.214  and  375.211  of  the 
Commission's  Rules  of  Practice  and 
Procedure,  18  CFR  385.214  and  385.211. 
All  such  motions  or  protests  should  be 
filed  on  or  before  September  13, 1993. 
Protests  will  be  considered  by  the 
Commission  in  determining  the 
appropriate  action  to  be  taken,  but  will 
not  serve  to  make  protestants  parties  to 
the  proceeding.  Any  person  wishing  to 
become  a  party  must  file  a  motion  to 
intervene.  Copies  of  this  filing  are  on 
file  with  the  Commission  and  are 
available  for  public  inspection. 
Lois  D.  Coshell. 
Secretary. 
IFK  D*x:.  93-22078  Filed  9-9-93;  8:45  ami 

BU-UNQ  COOE  C717-41-M 

[Docket  No.  TM93-S-2-000] 

East  Tennessee  Natural  Gas  Co.;  Rate 
Filing 

September  3, 1993. 

Take  notice  that  on  August  31.  1993. 
East  Tennessee  Natural  Gas  Company 
(East  Tennessee),  tendered  for  filing  as 
part  of  its  FERC  Gas  Tariff.  First  Revised 
Volume  No.  1.  Fourth  Revised  Tariff 
Sheet  No.  7,  with  a  proposed  effective 
date  of  September  1. 1993. 

East  Tennessee  states  that  the  purpose 
of  this  filing  is  to  pass  through  take-or- 
pay  transition  costs  assessed  to  East 
Tennessee  by  Tennessee  Gas  Pipeline 
Company  (Tennessee)  pursuant  to 
Section  26.5  of  the  General  Terms  and 
Conditions  of  Volume  1  of  East 
Tennessee's  tariff.  Tennessee  made  its 
filing  assessing  costs  against  East 
Tennessee  in  Docket  No.  RP93-132-000 
on  May  28. 1993  for  a  proposed  effective 
date  of  July  1. 1993.  The  provisions  of 
Section  26.5  of  East  Tennessee's  tariff 
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require  East  Tennessee  to  file  lo  pass 
through  the  Tennessee  charges  within 
thirty  days  of  billing  by  Tennessee. 
Tennessee  hilled  East  Tennessee  for  the 
increase  on  August  15,  1993. 

East  Tennessee  states  that  copies  of 
the  filing  have  been  mailed  to  all  of  its 
jurisdictional  customers  and  afTected 
state  regulatory  commissions. 

Any  person  desiring  to  be  heard  or  to 
make  any  protest  with  reference  lo  said 
filing  should  file  a  petition  to  intervene 
or  protest  with  the  Federal  Energy 
Regulatory  Commission,  825  North 
Capitol  Street  NE..  Washington,  DC 
20426,  in  accordance  with  Sections  211 
and  214  of  the  Commission's  Rules  of 
Practice  and  Procedure.  18  CFR  385.211 
and  385.214.  All  such  petitions  or 
protests  should  be  filed  on  or  before 
September  13,  1993.  Protests  will  be 
considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  this  proceeding. 
Any  person  wishing  to  become  a  party 
must  file  a  petition  to  ihtervene.  Copies 
of  this  filing  are  on  file  and  available  for 
public  inspection. 
Lois  D.  C«sheU. 
Secretary. 
|FR  Doc.  93-22080  Filed  9-9-93:  8:45  ami 
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[Docket  No.  TM94-1 -33-000] 

El  Paso  Natural  Gas  Co.  Tariff  Filing 

Septembers.  1993. 

Take  notice  that  on  August  31,  1993. 
El  Paso  Natural  Gas  Company  (El  Paso), 
tendered  for  filing,  pursuant  to  part  154 
of  the  Federal  Energy  Regulatory 
Commission's  (Commission) 
Regulations  Under  the  Natural  Gas  Act, 
a  notice  of: 

(i)  A  revision  to  El  Paso's  Take-or-Pay 
Buyout  and  Buydown  Cost  Recovery  for 
interest  in  accordance  with  Sections  22 
and  21,  Take-or-Pay  Buyout  and 
Buydown  Cost  Recover^',  of  its  First 
Revised  Volume  No.  1-A  and  Second 
Revised  Volume  No.  1  FERC  Gas  Tariffs, 
respectively;  and 

(ii)  A  revision  in  the  Annual  Charge 
Adjustment  (ACA)  in  accordance  with 
Section  21.  Anriual  Charge  Adjustment 
Provision,  contained  in  the  General 
Terms  and  Conditions  in  El  Pasos  First 
Revised  Volume  No.  1-A  FERC  Gas 
Tariff. 

El  Paso  states  that  the  instant  filing 
reflects  no  additions  to  the  principal 
amounts  presently  being  amortized 
under  El  Paso's  Take-or-Pay  Cost 
Recover  mechanism  as  set  forth  in  El 
Paso's  filing  made  April  30,  1993.  at 
Docket  No.  RP93-106-000.  The  only 


adjustments  pniposed  by  the  filing  are 
being  made  pui-suant  to  Sections 
21.4(d)(iii)  and  21.5(c)(iii)  contained  in 
its  Second  Revised  Volume  No.  1  Tariff 
which  provide?  for  adjustments  to  El 
Pasos  Monthly  Direct  Charge  and 
Throughput  Surcharge  for  interest 
calculated  on  the  unrecovered  balance 
of  El  Paso's  bu)  out  and  buydown  costs. 
El  Paso  states  that  interest  is  permitted 
to  accrue,  with  respect  to  its  buyout  and 
buydown  costs  corhmencing  on  the 
effective  date  o"the  rates  including  such 
costs  or  the  dat'j  El  Paso  makes  the  take- 
or-pay  payrrient.  whichever  is  later.  As 
a  result,  the  Th-oughpul  Surcharge  has 
been  changed  from  a  Maximum  Rate  of 
$0.0422  per  dth  to  $0.0417  per  dth. 

In  addition,  1 1  Paso  states  that  the 
proposed  tariff  iheets  reflect  an  ACA 
charge  of  $0.0025  per  dth  to  be  collected 
for  the  fiscal  yeir  beginning  October  1, 
1993.  This  repnjsents  an  increase  of 
$0.0003  per  dth  in  the  ACA  charge 
currently  being  charged. 

El  Paso  respe<:tfully  requests  that  the 
Commission  accept  the  tendered  tariff 
sheets  for  filing  and  permit  them  to 
become  effective  October  1.  1993.  which 
is  not  less  than  hirty  (30)  days  after  the 
date  of  filing. 

El  Paso  states  that  copies  of  the  filing 
were  served  upcn  all  interstate  pipeline 
system  transporation  and  affected  sales 
customers  of  El  'aso  and  interested  state 
regulatory  commissions. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion 
to  intervene  or  protest  with  the  Federal 
Energy  Regulato-y  Commission,  825 
North  Capitol  Street.  NE..  Washington, 
DC  20426,  in  accordance  with  18  CFR 
385.214  and  385.211  of  the 
Commission's  Regulations.  All  such 
motions  or  protests  should  be  filed  on 
or  before  September  13, 1993.  Protests 
will  be  considert  d  by  the  Commission 
in  determining  the  appropriate  action  to 
be  taken,  but  wil  not  serve  to  make 
protestants  partic  s  to  the  proceeding. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  Copies 
of  this  filing  are  en  file  with  the 
Commission  and  are  available  for  public 
inspection  in  the  public  conferehce 
room. 

Lois  D.  Cashell. 
Secretary. 
(PR  Doc.  93-22082  'iled  9-9-93;  8:45  ami 

8ILL1MG  CODE  f717-»VM 


[Doclwt  No.  TM94-1 -34-0001 

Florida  Gas  Transmission  Co.; 
Proposed  Changes  in  FERC  Gas  Tariff 

September  3,  1993. 

Take  notice  that  on  August  31. 1993. 
Florida  Gas  Transmission  Company 
(FGT)  tendered  for  filing  as  part  of  its 
FERC  Gas  Tariff.  Second  Revised 
Volume  No.  1.  the  following  tariff  sheets 
to  be  effective  October  1. 1993: 
Forty-Seventh  Revised  Sheet  No.  8 
Sixteenth  Revised  Sheet  No.  8A 
Thirteenth  Revised  Sheet  No.  8B 
FGT  states  that  the  above-referenced 
tariff  sheets  are  being  filed  pursuant  to 
section  22  of  the  General  Terms  and 
Conditions  of  FGT's  Tariff  to  reflect  the 
increase  of  the  ACA  charge  to  .25c/ 
MMBtu  (.025c/therm)  based  on  the 
Commission's  Annual  Charge  Billing  for 
Fiscal  Year  1993. 

FGT  farther  states  that  a  copy  of  its 
filing  has  been  served  on  all  customers 
receiving  gas  under  its  FERC  Gas  Tariff 
and  interested  State  commissions. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion 
to  intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission,  825 
North' Capitol  Street.  NE..  Washington. 
DC  20426  in  accordance  with  §  385.211 
and  385.214  of  the  Commission's  Rules 
and  Regulations.  All  such  motions  or 
protests  should  be  filed  on  or  before 
September  13. 1993.  Protests  will  be 
considered  by  the  CommissicKi  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Any  person  wishing  to  become  a  party 
must  file  a  moti(Hi  to  intervene.  Copies 
of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
insfjection  in  the  public  reference  room. 
Lois  D.  Castwll. 
Secretary. 

IFR  Doc.  93-22088  Filed  9-9-93;  8:45  am| 
BUJJNC  COOC  STir-OI-M 

pocket  No.  TM94-1-61-000] 

Great  Lakes  Gas  Transmission  Limrted 
Partnership;  Proposed  Changes  In 
FERC  Gas  Tariff 

September  3. 1993. 

Take  notice  that  on  August  31, 1993. 
Great  Lakes  Gas  Transmission  Limited 
Partnership  (Great  Lakes),  tendered  for 
filing  as  part  of  its  FERC  Gas  Tariff,  the 
following  tariff  sheets,  with  a  proposed 
effective  date  of  October  1. 1993: 

First  Revised  Volume  No.  1 
Tenth  Revised  Sheet  No.  57(iv) 

Original  Volume  No.  3 
Ninth  Revised  Sheet  Na  2 


47734 


Federal  Register  /  Vol.  58.  No.  174  /  Friday.  September  10.  1993  /  Notices 


Tenth  Revised  Sheet  No.  3 

Great  Lakes  states  that  the  above  tariff 
sheets  reflect  the  new  ACA  rate  to  be 
charged  pursuant  to  the  Annual  Charges 
Adju.stment  Clause  provisions 
established  by  the  Commission  in  Order 
No.  472.  issued  May  29. 1987.  The  new 
.ACA  rate  to  be  charged  by  Great  Lakes 
was  established  by  FERC  notice  given 
on  July  26.  1993  and  is  to  be  effective 
October  1. 1993. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion 
to  intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission,  825 
North  Capitol  Street,  NE.,  Washington, 
DC  20426.  in  accordance  with  Rules  21 1 
and  214  of  the  Commission's  Rules  of 
Practice  and  Procedure.  All  such 
petitions  or  protests  should  be  filed  on 
or  before  September  13, 1993.  Protests 
will  be  considered  by  the  Commission 
in  detennining  the  appropriate  action  to 
be  taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Copies  of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection. 
Lois  D.  CasheU. 
Sfcretary. 

|FR  Doc.  93-22089  Filed  9-9-93:  B:45  ami 
BILUNC  CODE  •717-01-M 


to  intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission.  825 
North  Capitol  Street.  NE..  Washington, 
DC  20426,  in  accordance  with  Rules  211 
and  214  of  the  Commission's  Rules  of 
Practice  and  Procedures.  All  such 
petitions  or  protests  should  be  filed  on 
or  before  September  13, 1993.  Protests 
will  be  considered  by  the  Commission 
in  determining  the  appropriate  action  to 
be  taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Copies  of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection  in  the  public  reference  room. 
Lois  D.  Cashell. 
Secretory. 
jFR  Doc.  93-22090  Filed  9-9-93:  8:45  ami 
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the  Commission  and  are  available  for 

public  inspection. 

Lois  D.  Cashell. 

.Secrefo/y. 

IFR  Doc,  93-22091  Filwl  9-9-93:  8  45  ami 
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(Docket  No.  n»4-1  -1 10-0001 

Iroquois  Gas  Transmission  System, 
L.P.;  Proposea  Changes  in  FERC  Gas 
Tariff 

September  3. 1993. 

Take  notice  that  on  August  31.  1993. 
Iroquois  Gas  Transmission  System,  L.P. 
(Iroquois),  tendered  for  filing  as  part  of 
its  FERC  Gas  Tariff.  First  Revi.sed 
Volume  No.  1,  the  following  revised 
tariff  sheets,  with  a  proposed  effective 
date  of  October  1.  1993. 

First  Revised  Volume  No.  1 

Second  Revised  Sheet  No.  4 

Second  Revi.sed  Sheet  No.  5 

Iroquois  states  that  the  above  tariff 
sheets  were  filed  to  reflect  an 
adjustment  to  its  current  ACA  charge  to 
reflect  the  charge  specified  in  the 
Commission's  Annual  Bill  of  which  the 
unit  amortization  charge  would  be 
$0.0026.  Iroquois  states  that  its  First 
Revised  FERC  Gas  Tariff  Volume  No.  1 
complies  with  §  154.38(d)(6)(ii)(A)(l)- 
(4)  of  the  Commission's  Regulations. 

Iroquois  states  that  copies  of  the  filing 
were  served  upon  Iroquois' 
jurisdictional  customers,  interested  state 
regulatory  commissions,  and  other 
interested  parties. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion 


[Docket  No.  TM94-1 -65-000] 

Jupiter  Energy  Corp.;  Proposed 
Changes  in  FERC  Gas  Tariff 

.'k.'ptemtjef  3. 1993. 

Take  notice  that  on  August  31.  1993, 
Jupiter  Energy  Corporation  (Jupiter 
Energy),  tendered  for  filing  as  part  of  its 
FERC  Gas  Tariff,  Original  Volume  No.  1 . 
the  following  tariff  sheets,  with  a 
proposed  effective  date  of  October  1. 
1993: 

Seventh  Revise<l  Sheet  No.  4  A 
Seventh  Revisc<l  Sheet  No.  5.\ 
Seventh  Revised  Sheet  No.  6 A 

Jupiter  Energy  states  that  the  filed 
tariff  reflect  revision,  pursuant  to 
§  154.38(d)(6)  of  the  Commission's 
regulations,  of  Jupiter  Energy's  Annual 
Charge  Adjustment  (ACA)  surcharge. 
The  new  surcharge  rate  is  .26c  per  Mcf. 

Jupiter  Energy  states  that  copies  of  the 
filing  have  been  served  on  the 
Company's  jurisdictional  customers. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion 
to  intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission,  825 
North  Capitol  Street,  NE..  Washington, 
DC  20426.  in  accordance  with  Rules  211 
and  214  of  the  Commission's  Rules  of 
Practice  and  Procedure.  All  such 
motions  or  protests  should  be  filed  on 
or  l)efore  September  13, 1993.  Protests 
will  be  considered  by  the  Commission 
in  determining  the  appropriate  action  to 
be  taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  Copies 
of  Jupiter  Energy's  filing  are  on  file  with 


[Docket  No.  TM94-1 -46-000] 

Kentucky  West  Virginia  Gas  Co.; 
Proposed  Change  in  FERC  Gas  Tariff 

Scptcmtjer  3. 1993. 

Take  notice  that  on  August  31.  1993, 
Kentucky  West  Virginia  Gis  Company 
(Kentucky  West),  tendered  for  filing  as 
part  of  its  FERC  Gas  Tariff,  Third 
Revised  Volume  No.  1,  First  Revised 
Sheet  No.  163,  to  become  effective 
October  1.1993. 

Kentucky  West  states  the  revised  tariff 
sheet  amends  its  Annual  Charge 
Adjustment  (ACA)  charge  to  place  in 
effect  the  new  ACA  funding  unit  of 
$.0026  per  MCF  which  represents  an 
increase  of  $.0003  per  MCF.  This  rate  is 
$.0023  per  [>th  as  converted  on 
Kentucky  West's  system. 

Kentucky  West  states  that  a  copy  of  its 
filing  has  been  served  upon  each  of  its 
jurisdictional  customers  and  interested 
state  commissions. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion 
to  intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission,  825 
North  Capitol  Street,  NE..  Washington, 
DC  20426,  in  accordance  with 
S§  385.211  and  385.214  of  the 
Commission's  Rules  of  Practice  and 
Procedure.  All  such  motions  or  protests 
should  be  filed  on  or  before  September 
13, 1993.  Protests  will  be  considered  by 
the  Commission  in  determining  the 
appropriate  action  to  be  taken,  but  will 
not  serve  to  make  protestants  parties  to 
the  proceeding.  Any  person  wishing  to 
become  a  party  must  file  a  motion  to 
intervene.  Copies  of  this  filing  are  on 
file  with  the  Commi-ssion  and  are 
available  for  public  inspection. 
Lois  D.  Cashell. 
Sircrvtory. 

IFR  Doc.  93-22092  Filed  »-9-93;  8:45  am) 
BILUNG  COOE  6717-01-M 


[Docket  No.  TM94-1-47-000] 

MiGC,  Inc.;  Proposed  Changes  in 
FERC  Gas  Tariff 

Septemt)er  3.  1993. 

Take  notice  that  on  August  31,  1993. 
MIGC.  Inc.  (MIGC)  tendered  for  filling 
as  part  of  its  FERC  Gas  Tariff.  First 
Revised  Volume  No.  1,  Second  Revised 
Sheet  No.  4,  with  a  proposed  effective 
date  October  1, 1993. 
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MIGC  states  that  the  instant  filing  is 
being  submitted  to  reflect  Annual 
Charge  Adjustment  unit  charges 
applicable  to  transportation  services 
during  the  fiscal  year  commencing 
October  1, 1993. 

MIGC  states  that  copies  of  the  filing 
are  being  served  upon  all  of  MIGC's 
jurisdictional  customers  and  interested 
state  commission. 

Any  person  desiring  to  be  heard  or  to 
protest  said  Hling  should  file  a  petition 
to  intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission,  825 
North  Capitol  Street  NE.,  Washington, 
DC  20426,  in  accordance  with  Rules  214 
and  211  of  the  Commission's  Rules  of 
Practice  and  Procedure  (18  CFR  385.214 
and  385.211).  All  such  petitions  or 
protests  should  be  filed  on  or  before 
September  13, 1993.  Protests  will  be 
considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Any  person  wishing  to  become  a  party 
must  file  a  petition  to  intervene.  Copies 
of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection. 
Lois  D.  Cashell. 
Secretary. 
IFR  Doc.  93-22093  Filed  9-9-93;  8.45  am| 
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[Docket  No.  TM94-1-25-000] 

Mississippi  River  Transmission  Corp.; 
Proposed  Change  in  FERC  Gas  Tariff 

September  3. 1993. 

Take  notice  that  on  August  31, 1993. 
Mississippi  River  Transmission 
Corporation  (MRT)  tendered  for  filing  as 
part  of  its  FERC  Gas  Tariff,  the  following 
tariff  sheets,  with  a  proposed  effective 
date  of  October  1, 1993: 

Second  Revised  Volume  No.  1 

Ninety-Third  Revised  Sheet  No.  4 
Fifty-Second  Revised  Sheet  No.  4.1 
Eleventh  Revised  Sheet  No.  4D 

Original  Volume  No.  1~A 

Thirteenth  Revised  Sheet  No.  2 
Thirteenth  Revised  Sheet  No.  3 
Eighth  Revised  Sheet  No.  4 

MRT  states  that  the  purpose  of  the 
instant  filing  is  to  adjust  the  currently 
effective  ACA  charge  in  its 
jurisdictional  sales  and  transportation 
rates  to  the  new  FERC  approved 
surcharge  of  $.0025  per  MMBtu  effective 
October  1.1993. 

MRT  states  that  a  copy  of  revised 
sheets  is  being  mailed  to  each  of  Hs 
jurisdictional  customers  and  to  the  State 
Commissions  of  Arkansas,  Illinois  and 
Missouri. 


Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion 
to  intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission,  825 
North  Capitol  Street  NE.,  Washington, 
DC  20426,  in  accordance  with 
§§385.211  and  385.214  of  the 
Commission's  Rules  of  Practice  and 
Procedure  (18  CFR  385.211,  385.214). 
All  such  motions  or  protests  should  be 
filed  on  or  before  September  13. 1993. 
Protests  will  be  considered  by  the 
Commission  in  determining  the 
appropriate  action  to  be  taken,  but  will 
not  serve  to  make  protestants  parties  to 
the  proceeding.  Any  person  wishing  to 
become  a  party  must  file  a  motion  to 
intervene.  Copies  of  this  filing  are  on 
file  with  the  Commission  and  are 
available  for  public  inspection. 
Lois  D.  Cashell, 
Secretary. 
(PR  Doc  93-22094  Filed  9-9-93;  8:45  ami 
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[Docket  No.  CP93-683-000] 

Natural  Gas  Pipeiire  Company  of 
America;  Application 

September  3. 1993. 

Take  notice  that  on  August  27, 1993, 
Natural  Gas  Pipeline  Company  of 
America  (Natural).  701  East  22nd  Street. 
Lombard,  Illinois  60148,  filed  in  Docket 
No.  CP93-688-000  an  application 
pursuant  to  section  7(b)  of  the  Natural 
Gas  Act  for  permission  and  approval  to 
abandon,  effective  September  2.  1993, 
Natural's  firm  transportation  service  for 
Sea  Robin  Pipeline  'Company  (Sea 
Robin)  performed  ander  the  Natural's 
Rate  Schedule  X-95,  all  as  more  fully 
set  forth  in  the  appl  cation  which  is  on 
file  with  the  Commission  and  open  to 
public  inspection. 

Pursuant  to  a  gas  ransportation 
agreement  between  Natural  and  Sea 
Robin  Dated  Septenber  2. 1977 
(Agreement),  Natural's  Rate  Schedule 
X-93,  Natural  states  that  it  had  received 
on  a  firm  basis  up  tc  4.500  Mcf  of 
natural  gas  per  day  in  Eugene  Island 
Block  305,  offshore  '.x>uisiana  for  Sea 
Robin  and  had  redelivered  such  gas  to 
Sea  Robin  in  Eugene  Island  Block  295, 
offshore  Louisiana. 

Natural  states  hulier  that  Sea  Robin, 
by  a  letter  to  Natural  dated  January  8, 
1993.  requested  that  Natural  abandon, 
effective  September  2. 1993,  the 
Agreement  and  Natural's  Rate  Schedule 
X-93  firm  transport!  tion  service. 
Natural  therefore  proposes  to  abandon, 
effective  September  1, 1993,  its  firm 
transportation  service  for  Sea  Robin 
provided  under  the  iVgreement  and 


Natural's  Rate  Schedule  X-93  as 
authorized  in  Docket  No.  CP77-641. 

Any  person  desiring  to  be  heard  or 
any  person  desiring  to  make  any  protest 
with  reference  to  said  application 
should  on  or  before  September  24, 1993, 
file  with  the  Federal  Energy  Regulatory 
Commission,  Washington,  DC  20426,  a 
motion  to  intervene  or  a  protest  in 
accordance  with  the  requirements  of  the 
Commission's  Rules  of  Practice  and 
Procedure  (18  CFR  385.214  or  385.211) 
and  the  Regulations  under  the  Natural 
Gas  Act  (18  CFR  157.10).  All  protests 
filed  with  the  Commission  will  be 
considered  by  it  in  determining  the 
appropriate  action  to  be  taken  but  will 
not  serve  to  make  the  protestants  parties 
to  the  proceeding.  Any  person  wishing 
to  become  a  party  to  a  proceeding  or  to 
participate  as  a  p>arty  in  any  hearing 
therein  must  file  a  motion  to  intervene 
in  accordance  with  the  Commission's 
Rules. 

Take  further  notice  that,  pursuant  to 
the  authority  contained  in  and  subject  to 
the  jurisdiction  conferred  upon  the 
Federal  Energy  Regulatory  Commission 
by  sections  7  and  15  of  the  Natural  Gas 
Act  and  the  Commission's  Rules  of 
Practice  and  Procedure,  a  hearing  will 
be  held  without  further  notice  before  the 
Commission  or  its  designee  on  this 
application  if  no  motion  to  intervene  is 
filed  within  the  time  required  herein,  if 
the  Commission  on  its  own  review  of 
the  matter  finds  that  permission  and 
approval  for  the  proposed  abandonment 
are  required  by  the  public  convenience 
and  necessity.  If  a  motion  for  leave  to 
intervene  is  timely  filed,  or  if  the 
Commission  on  its  own  motion  l)elieves 
that  a  formal  hearing  is  required,  further 
notice  of  such  hearing  will  be  duly 
given. 

Under  the  procedure  herein  provided 
for,  unless  otherwise  advised,  it  will  be 
unnecessary  for  Natural  to  appear  or  be 
represented  at  the  hearing. 
Lois  D.  Casfaell. 
Secretary. 

(FR  Doc.  93-22074  Filed  >-9-93:  8:45  ami 
WLUNO  COM  C717-01-M 


[Docket  No.  TM94-1-26-000) 

Natural  Gas  Pipeline  Company  of 
America;  Proposed  Changes  in  FERC 
Gas  Tariff 

Sept'>mber  3, 1993. 

Take  notice  on  August  31, 1993. 
Natural  Gas  Pipeline  Company  of 
America  (Natural)  tendered  for  filing  as 
part  of  its  FERC  Gas  Tariff,  revised  tariff 
sheets  to  be  effective  October  1, 1993. 

Natural  states  that  the  purpose  of  the 
filing  is  to  implement  the  Annual 
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Charges  Adjustment  (ACA)  charge 
necessary  for  Natural  to  recover  from  its 
customers  aiuiual  charges  assessed  it  by 
the  Commission  pursuant  to  part  382  of 
the  Commission's  Regulations.  The  rate 
authorized  by  the  Commission  to  be 
effective  October  1.  1993  is  .26«  per 
Mcf.  Under  Natural's  billing  basis  of 
14.73  psia  at  1.000  Btu.  this  rate 
converts  to  .25«  per  Mcf. 

Natural  requested  waiver  of  the 
Commission's  Regulations  to  the  extent 
necessary  to  permit  the  tariff  sheets  to 
become  effective  on  October  1, 1993. 

Natural  states  that  a  copy  of  the  filing 
is  being  mailed  to  Natural's 
jurisdictional  customers  and  interested 
state  regulatory  agencies. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion 
in  intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission,  825 
North  Capitol  Street  NE..  Wa.shington. 
DC  20428.  in  accordance  with  18 
385.214  and  385.211  of  the 
Commission's  Rules  and  Regulations. 
All  such  motions  or  protests  must  be 
filed  on  or  before  September  13, 1993. 
Protests  will  be  considered  by  the 
Commission  in  determining  the 
appropriate  action  to  be  taken,  but  will 
not  serve  to  make  protestants  parties  to 
the  proceeding.  Any  person  wishing  to 
become  a  party  must  file  a  motion  to 
intervene.  Copies  of  this  filing  are  on 
file  with  the  Commission  and  are 
available  for  public  inspection  in  the 
public  refierence  room. 
Lois  D.  Cashell. 
Secretary. 
|FR  Doc.  93-22097  Filed  9-9-93;  8:45  ami 

BNXMO  COOf  (TIT-eMI 


Revised  Volume  No.  1  and:  (2)  update 
Third  Revised  Volume  No.l  Section  20 
tariff  sheets  to  conform  to  those  filed 
and  approved  under  Second  Revised 
Volumes  No.  1  in  Docket  TM93-4-16. 

National  further  states  that  the 
pipeline-supplier  which  has  received 
approval  to  bill  revised  take-or-pay 
charges,  as  reflected  in  National's  filing 
herein,  is  Tennessee  Gas  Pipe  Line 
Corporation. 

National  states  copies  of  National's 
filing  were  served  on  National's 
jurisdictional  customers  and  on  the 
interested  state  commissions. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion 
to  intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission.  825 
North  Capitol  Street.  NE.,  Washington. 
DC  20426,  in  accordance  with  Rules  214 
and  211  of  the  Commission's  Rules  of 
Practice  and  Procedure  (18  CFR  385.214 
and  385.211).  All  such  motions  to 
intervene  or  protests  should  be  filed  on 
or  before  September  13, 1993.  Protests 
will  be  considered  by  the  Commission 
in  determining  the  appropriate  action  to 
be  taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
A:iy  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  Copies 
of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
insjjection. 
Lois  O.  Cashell. 
Secretory. 

IFR  Doc  93-22095  Filed  9-9-93;  8:45  ami 
BNJjNa  COM  cnr-ei-M 


[Docket  No.  'nM4-1-16'000) 

National  Fuel  Gas  Supply  Corp.; 
Proposed  Ctianges  in  FERC  Gas  Tariff 

September  3, 1993. 

Take  notice  that  on  August  31. 1993, 
National  Fuel  Gas  Supply  Corporation 
(National)  tendered  for  filing  as  part  of 
its  FERC  Gas  Tariff.  Third  Revised 
Volume  No.  1.  the  following  tariff 
sheets,  to  be  effective  on  October  1 . 
1993. 

First  Revised  Sheet  Nos.  219-220 
First  Revised  Sheet  Nos.  222-223 
First  Revised  Sheet  No.  225 

National  states  that  the  purpose  of 
this  filing  is  to  (1)  update  the  amount  of 
take-or-pay  charges  approved  by  the 
Federal  Energy  Regulatory  Commissioo 
to  be  billed  to  National  by  its  pipeline- 
suppliers  and  to  be  recovered  by 
National  by  operation  of  Section  20  of 
the  General  Terms  and  Conditions  to 
National's  FERC  Gas  Tariff.  Third 


[Docket  Na  TM94-2-ie-000] 

National  Fuel  Gas  Supply  Corp.; 
Prof>08ed  Changes  in  FERC  Gas  Tariff 

September  3. 1993. 

Take  notice  that  on  August  31, 1993, 
National  Fuel  Gas  Supply  Corporation 
(National)  tendered  for  filing  as  part  of 
its  FERC  Gas  Tariff.  Third  Revised 
Volume  No.  1.  the  following  tariff 
sheets,  to  be  effective  on  October  1. 
1993. 

First  Revised  Sheet  Nos.  5-6 

National  states  that  the  pur(>ose  of 
this  filing  is  to  revise  the  ACA  unit 
surcharge  authorized  by  the 
Commission  for  Fiscal  1994  to  $.0026 
per  Mcf  or  $.0025  per  Dth  converted  to 
National's  measurement  basis. 

National  states  that  copies  of  the  filing 
were  served  en  National's  jurisdictiooal 
customers  and  on  the  interested  state 
commissions. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion 
to  intervene  or  protest  with  the  Federal 


Energy  Regulatory  Commission.  825 
North  Capitol  Street.  NE..  Washington. 
DC  20426.  in  accordance  with  Rules  214 
or  211  of  the  Commission's  Rules  of 
Practice  and  Procedure  (18  CFR  385.214 
or  385.211).  All  such  motions  to 
intervene  or  protests  should  be  filed  on 
or  before  September  13. 1993.  Protests 
will  be  considered  by  the  Commission 
in  determining  the  appropriate  action  to 
be  taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Any  person  wishing  to  become  a  p«urty 
must  file  a  motion  to  intervene.  Copies 
of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection. 
Lois  D.  CasfaeH. 
Secretaqr. 
jFR  Doc  93-22096  Filed  9-9-93:  8:45  am) 

BILUNQ  CODE  e71T-01-M 

[Docket  No.  TM94-1-100-O00] 

Nora  Transmission  Co.;  Proposed 
Change  in  FERC  Gas  Tariff 

September  3, 1993. 

Take  notice  that  on  August  31. 1993. 
Nora  Transmission  Company  (Nora), 
tendered  for  filing  as  part  of  its  FERC 
Gas  Tariff.  Original  Volume  No.  2.  Third 
Revised  Sheet  No.  5.  to  become  effective 
October  1. 1993. 

Nora  states  the  revised  tariff  sheet 
amends  its  Annual  Charge  Adjustment 
(ACA)  charge  to  place  in  effect  the  new 
ACA  hinding  unit  of  $.0026  per  MCF 
which  represents  an  increase  of  $.0003 
per  MCF.  This  rate  converts  to  $.0025 
per  Dth. 

Nora  states  that  a  copy  of  its  filing  has 
been  served  upon  each  of  its 
jurisdictional  customers  and  interested 
state  commissions. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion 
to  intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission.  825 
North  Capitol  Street  NE.,  Washington. 
DC  20426,  in  accordance  with 
§§385.211  and  385.214  of  the 
Commission's  Rules  of  Practice  and 
Procedure.  All  such  motions  or  protests 
should  be  filed  on  or  before  September 
13. 1993.  Protests  will  be  considered  by 
the  Commission  in  determining  the 
appropriate  action  to  be  taken,  but  will 
not  serve  to  make  protestants  parties  to 
the  proceeding.  Any  person  wishing  to 
become  a  party  must  file  a  motion  to 
intervene.  Copies  of  this  filing  are  on 
file  with  the  Commission  and  are 
available  for  public  inspection. 
Lois  0.  CasheU. 
Secretary. 

IFR  Doc.  93-22096  Filed  9-9-93;  8:45  am] 
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[Docii«t  No.  CP93-692-00(q 

Northern  Natural  Gas  Co.;  Request 
Under  Blanket  Authorixatlon 

Sepfeml)er3. 1993. 

Take  notice  that  on  August  30, 1993, 
Northern  Natural  Gas  Company 
(Northern),  1111  South  103rd  Street. 
Omaha.  Nebraska  68124-1000,  Tiled  in 
Docket  No.  CP93-692-O00  a  request 
pursuant  to  §§  157.205  and  157.212  of 
the  Commission's  Regulations  under  the 
Natural  Gas  Act  (18  CFR  157.205. 
157.212)  for  authorization  to  install  a 
delivery  point  to  accommodate 
increased  natural  gas  deliveries  to 
Northwestern  Public  Service  Co. 
(NWPS)  under  Northern's  blanket 
certiHcate  issued  in  Docket  No.  CP82- 
401-000  pursuant  to  section  7  of  the 
Natural  Gas  Act.  all  as  more  fully  set 
forth  in  the  request  that  is  on  Hie  with 
the  Commission  and  open  to  public 
inspection. 

Northern  proposes  to  install  and 
operate  one  small  volume  measuring 
.station  and  appurtenant  facilities  as  a 
delivery  point  to  provide  natural  gas 
deliveries  to  NWPS  to  accommodate 
service  under  Northern's  existing 
transportation  service  agreement  with 
NWPS.  to  serve  John  Kertscher,  an  end- 
■  user  located  in  Hanson  County,  South 
Dakota. 

Northern  states  that  the  estimated 
volumes  to  be  delivered  to  NWPS  is  3.0 
Mcf  per  day  and  112  Mcf  on  an  annual 
basis.  Northern  states  that  the  volumes 
proposed  to  be  delivered  to  NWPS  at  the 
proposed  delivery  point  will  be  within 
the  currently  effective  service 
agreements  with  NWPS.  It  is  estimated 
that  the  total  cost  to  install  the  proposed 
delivery  will  be  $930. 

Any  person  or  the  Commission's  staff 
may,  within  45  days  after  issuance  of 
the  instant  notice  by  the  Commission, 
file  pursuant  to  Rule  214  of  the 
Commission's  Procedural  Rules  (18  CFR 
385.214]  a  motion  to  intervene  or  notice 
of  intervention  and  pursuant  to 
§  157.205  of  the  Regulations  under  the 
Natural  Gas  Act  (18  CFR  157.205)  a 
protest  to  the  request.  If  no  protest  is 
filed  within  the  time  allowed  therefor, 
the  proposed  activity  shall  be  deemed  to 
be  authorized  effective  the  day  after  the 
time  allowed  for  filing  a  protest.  If  a 
protest  is  Rled  and  not  withdravirn 
within  30  days  after  the  time  allowed 
for  filing  a  protest,  the  instant  request 
shall  be  treated  as  an  application  for 
authorization  pursuant  to  section  7  of 
the  Natural  Gas  Act. 
Lois  D.  Cashell. 
Secretary. 

|FR  Doc.  93-22075  Filed  9-9-93;  8;45  ami 
BILLING  CODE  (TIT-OVM 


(Docket  No.  RP93-6-000] 

Northwest  Pipeline  ^rp..  Technical 
Conference 

September  3, 1993. 

In  his  order  Resch  )duling  Procedural 
Dates,  issued  Augusi  27,  1993.  Presiding 
Administrative  Law  fudge  Harfeld 
suggested  that  a  technical  conference  be 
arranged  "for  the  purpose  of  allowing 
all  parties  and  partici{>ants  a  final  and 
full  opportunity  to  a  ::quire  a  working 
knowledge  of  all  submissions  and, 
thereby,  of  limiting  the  need  for  undue 
exploratory  cross-examination."  For  this 
purpose,  take  notice  that  a  technical 
conference  will  be  convened  in  this 
proceeding  at  9  a.m.  on  September  28, 
1993  at  the  offices  of  the  Federal  Energy 
Regulatory  Commission,  810  First  Street 
NE.,  Washington,  DC  20426. 

Any  party,  as  defined  by  18  CFR 
385.102(c),  or  any  perticipant  as  defined 
by  18. CFR  385.102(b),  is  invited  to 
attend. 

For  additional  information,  contact 
Marc  G.  Denkinger,  (202)  208-2215  or 
Kathleen  M.  Dias.  (202)  208-0524. 
Lois  D.  Cashell. 
Secretory. 
[PR  Doc  93-22073  Filed  9-9-93;  8:45  ami 

BILUMC  COOE  S717-01-M 


[Docket  No.  TM94-1-6»-0001 

Northern  Natural  Ges  Co.;  Proposed 
Changes  In  FERC  Gas  Tariff 

September  3, 1993. 

Take  notice  that  on  August  31, 1993, 
Northern  Natural  Ga>  Company 
(Northern),  tendered  for  filing  changes 
in  its  FERC  Gas  Tariff,  Fourth  Revised 
Volume  No.  1  and  Original  Volume  No. 
2. 

Northern  states  that  the  filing 
establishes  the  revised  Annual  Charge 
Adjustment  (ACA)  rate  effective  October 
1, 1993,  for  Northerr 's  sales  and 
transportation  rates.  The  ACA  rate  is 
designed  to  recover  the  charge  assessed 
by  the  Commission  pursuant  to  part  382 
of  the  Commission's  Regulations. 

Northern  copies  of  this  filing  were 
served  upon  Northern's  customers  and 
interested  state  commissions. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion 
to  intervene  or  protest  with  the  Federal 
Energy  Regulatory  CDmmission,  825 
North  Capitol  Street  NE.,  Washington, 
DC  20426,  in  accordance  with  Sections 
385.44  and  385.211  of  the  Commission's 
Rules  and  Regulations.  All  such  motions 
or  protests  should  b<'  filed  on  or  before 
September  13, 1993.  All  protests  will  be 
considered  by  the  Commission  in 
determining  the  app't)priate  proceeding. 


but  will  not  serve  to  make  protestant  a 

party  to  the  proceedings.  Any  person 

wishing  to  become  a  party  must  file  a 

motion  to  intervene.  Copies  of  this  filing 

are  on  file  with  the  Commission  and  are 

available  for  inspection. 

Lois  D.  Cashell, 

Secretary. 

jFR  Doc.  93-22099  Filed  9-9-93;  8:45  ami 

BILLmO  CODE  «717-01-M 


[Docket  No.  TM94-1-73-000] 

Ozark  Gas  Transmission  System; 
Proposed  Change  in  FERC  Gas  Tariff 

Septembers.  1993. 

Take  notice  that  on  August  31,  1993, 
Ozark  Gas  Transmission  System 
(Ozark),  tendered  for  filing  as  part  of  its 
FERC  Gas  Tariff,  First  Revised  Volume 
No.  1.  the  following  revised  tariff  sheet, 
with  a  prop>osed  effective  date  of 
October  1,  1993: 

Sixth  Revised  Sheet  No.  4 

Ozark  states  that  it  is  amending  its 
transportation  rate  schedule  to  refiect  its 
Commission-authorized  Annual  Charge 
Adjustment  (ACA)  unit  charge  of 
$.0026.  Ozark  states  that  this  filing  is 
submitted  in  compliance  with  Section 
154.38(d)(6)(iii)  of  the  Commission's 
Regulations. 

Ozark  states  that  copies  of  the  filing 
were  served  upon  Ozark's  jurisdictional 
customers. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion 
to  intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission,  825 
North  Capitol  Street  NE.,  Washington, 
DC  20426,  in  accordance  with  18  CFR 
385.214  and  385.211  of  the 
Commission's  Rules  and  Regulations. 
All  such  motions  or  protests  should  be 
filed  on  or  before  September  13, 1993. 
Protests  will  be  considered  by  the 
Commission  in  determining  the 
appropriate  action  to  be  taken,  but  will 
not  serve  to  make  protestants  parties  to 
the  proceeding.  Any  person  wishing  to 
become  a  party  must  file  a  motion  to 
intervene.  Copies  of  this  filing  are  on 
file  with  the  commission  and  are 
available  for  public  inspection  in  the 
public  reference  room. 
Lois  D.  Cashell. 
Secretary. 
IFR  Doc.  93-22100  Filed  9-9-93;  8:45  ami 
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pocket  No.  TM»4-1'64-000] 

Pacific  Intel atote  Offshore  Co.;  Change 
in  Rata 

September  3. 1993. 

Take  notice  that  on  August  31. 1993. 
Pacific  Interstate  Offshore  Company 
(PIOC).  tendered  for  Filing,  to  be  part  of 
its  FERC  Gas  Tariff,  the  following  tariff 
sheets,  with  a  proposed  effective  date 
October  1.1993: 

First  Revised  Volume  No.  1 
Second  Revised  Volume  No.  1 
Third  Revised  Sheet  No.  4 
Substitute  Original  Sheet  No.  6 

PIOC  States  the  purpose  of  this  filing 
is  to  set  forth  in  applicable  Annual 
Charge  Adjustment  (ACA)  surcharge  of 
.26  cents  per  MMBtu. 

PIOC  states  that  a  copy  of  this  filing 
has  been  served  on  PIOC's  sole 
customer,  the  Southern  California  Gas 
Company  and  the  Public  Utilities 
Commission  of  the  State  of  California 
and  other  interested  parties. 

Any  person  desiring  to  be  heard  or 
protest  said  filing  should  file  a  motion 
to  intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission.  825 
North  Capitol  Street.  NE.  Washington. 
IXI  20426.  in  accordance  with  Rules  211 
or  214  of  the  Commission's  Rules  of 
Practice  and  Procedure.  All  such 
motions  or  protests  should  be  filed  on 
or  before  September  13, 1993.  Protests 
will  be  considered  by  the  Commission 
in  determining  the  appropriate  action  to 
be  taiien.  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  Copies 
of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection. 
Lois  D.  Cashell. 
Secretary. 
|FR  Doc  93-22079  Filed  9-^93.  8:45  ami 

BILUNC  COOE  •717-A1-M 


[Docket  No.  RP92-166-000} 

Panhandle  Eastern  Pipe  Line  Co.; 
Informal  Settlement  Conference 

September  3. 1993. 

Take  notice  that  an  informal 
settlement  conference  will  be  convened 
in  this  proceeding  on  Monday. 
September  13. 1993.  at  10  a.m.,  at  the 
offices  of  the  Federal  Energy  Regulatory 
Commission.  810  First  Street  ^fE.. 
Washington.  DC.  for  the  purpose  of 
exploring  the  possible  settlement  of  the 
above-referenced  docket. 

Any  party,  as  defined  by  18  CFR 
385.102(c).  or  any  participant  as  defined 
in  18  CFR  385.102(b),  is  invited  to 


attend.  Persons  wishing  to  become  a 
party  must  move  to  intervene  and 
receive  intervener  status  pursuant  to  the 
Commission's  regulations  (18  CFR 
385.214). 

For  additional  information,  contact 
Carmen  Castilo  at  (202)  208-2182  or 
Joanne  Leveque  at  (202)  208-5705. 
Lois  D.  Cashetl. 
Secretary. 
jFR  Doc.  93-22077  Filed  9-9-93;  845  ami 

BiUJNG  COOE  C/IT-AI-ai 


[Docket  No.  TM94-1  -65-000] 
Questar  Pipeline  Co.;  Tariff  Filing 

September  3. 1993. 

Take  notice  that  on  August  31. 1993. 
Questar  Pipeline  Company,  tendered  for 
filing  as  part  of  its  FERC  Gas  Tariff,  the 
following  tariff  sheets,  with  a  proposed 
effective  date  of  October  1. 1993. 

First  Revised  Volume  No.  1 

First  Revised  Shec.t  No.  5 
Alternate  First  Revised  Sheet  No.  5 
First  Revised  Sheet  No.  5A 
First  Revised  Sheet  No.  6 

Original  Volume  No.  3 

Twelfth  Revised  Sheet  No.  8 
Alternate  Twelfth  Revised  Sheet  No.  8 

Quester  states  that  this  filing 
incorporates  into  its  storage  and 
transportation  rates  the  annual  charge 
unit  rate  of  $0.0026  per  Mcf  adjusted  to 
$0.00245  per  Dth. 

Questar  states  that  copies  of  this  filing 
were  served  upon  Questar's 
jurisdictional  customers  and  interested 
state  public  service  commissions. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion 
to  intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission,  825 
North  Capitol  Street  NE..  Washington. 
DC  20426.  in  accordance  with  Rules  211 
and  214  of  the  Commission's  Rules  of 
Practice  and  Procedure  (18  CFR  385.211 
and  385.214).  All  such  motions  or 
protests  should  be  filed  on  or  before 
September  13.  1993.  Protests  will  be 
considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Any  person  wishing  to  bwcorae  a  party 
must  file  a  motion  to  intervene.  Copies 
of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  pmblic 
inspection. 
Lois  D.  Cuhell. 
Secretary. 
jFR  Doc.  93-22081  Filed  9-9-93;  8:45  ami 

BILUNC  CODE  8717-01.41 


[Docket  No.  TM94-t-69-000] 

Stingray  PIpeHne  Co.;  Proposed 
Changes  in  FERC  Gas  Tariff 

September  3. 1993. 

Take  notice  that  on  August  31. 1993. 
Stingray  Pipeline  Company  (Stingray) 
tendered  for  filing,  to  be  a  part  of  its 
FERC  Gas  Tariff.  First  Revised  Volume 
No.  1.  Third  Revised  Sheet  No.  4  to  be 
effective  October  1.  1993. 

Stingray  states  that  the  purpose  of  the 
filing  is  to  implement  the  Annual 
Charges  Adjustment  (ACA)  charge 
necessary  for  Stingray  to  recover  from 
its  customers  annual  charges  assessed  it 
by  the  Commission  pursuant  to  part  382 
of  the  Commission's  Regulations.  The 
rate  authorized  by  the  Commission  to  be 
effective  October  1. 1993  is  .26c  per 
Mcf.  Under  Stingray's  billing  basis,  this 
rate  converts  to  .25€  per  Dekatherm. 

Stingray  requested  waiver  of  the 
Commission's  Regulations  to  the  extent 
necessary  to  permit  the  tariff  sheet  to 
become  effective  on  October  1.  1993. 

Stingray  states  that  a  copy  of  the  filing 
is  being  mailed  to  Stingray's 
jurisdictional  customers  and  interested 
state  regulatory  agencies. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion 
to  intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission.  825 
North  Capitol  Street  NE..  Washington. 
DC  20426.  in  accordance  with  18  CFR 
385.214  and  385.211  of  the 
Commission's  Rules  and  Regulations. 
All  such  motions  or  protests  must  be 
filed  on  or  before  September  13. 1993. 
Protests  will  be  considered  by  the 
Commission  in  determining  the' 
appropriate  action  to  be  taken,  but  will 
not  serve  to  make  protestants  parties  to 
the  proceeding.  Any  person  wishing  to 
become  a  party  must  file  a  motion  to 
intervene.  Copies  of  this  filing  are  on 
file  with  the  Commission  and  are 
available  f«-  public  inspection  in  the 
public  reference  room. 
Lois  D.  Cashell. 
Secretory. 

|FR  Doc.  93-22101  Filed  9-«-93;  8:45  amj 
BnJMG  CODE  S717.01-M 


[Docket  No.  TM94-1  -68-000] 

Trailblazer  Pipeline  Co.;  Proposed 
Changes  in  FERC  Gas  Tariff 

September  3. 1993. 

Take  notice  that  on  August  31. 1993. 
Trailblazer  Pipeline  Company 
(Trailblazer)  tendered  for  filing  First 
Revised  Sheet  No.  4  (First  Revised 
Volume  No.  1)  and  Fourth  Revised 
Sheet  No.  5  (First  Revised  Volume  No. 
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lA)  to  be  a  part  of  its  FERC  Gas  Tariff, 
to  be  effective  October  1, 1993. 

Traiiblazer  states  that  the  purpose  of 
the  filing  is  to  implement  the  Annual 
Charges  Adjustinent  (ACA)  charge 
necessary  for  Traiiblazer  to  recover  from 
its  customers  annual  charges  assessed  it 
by  the  Commission  pursuant  to  part  382 
of  the  Commission's  Regulations.  The 
rate  authorized  by  the  Commission  to  be 
effective  October  1, 1993  is  .26e  per 
Mcf. 

Traiiblazer  requested  waiver  of  the 
Commission's  Regulations  to  the  extent 
necessary  to  permit  the  tariff  sheets  to 
become  effective  on  October  1, 1993. 

Traiiblazer  states  that  a  copy  of  the 
filing  is  being  mailed  to  Trailblazer's 
jurisdictional  customers  and  interested 
state  regulatory  agencies. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion 
to  intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission,  825 
North  Capitol  Street  NE.,  Washington, 
DC  20426,  in  accordance  with  18  CFR 
385.214  and  385.211  of  the 
Commission's  Rules  and  Regulations. 
All  such  motions  or  protests  should  be 
filed  on  or  before  September  13, 1993. 
Protests  will  be  considered  by  the 
Commission  in  determining  the 
appropriate  action  to  be  taken,  but  will 
not  serve  to  make  protestants  parties  to 
the  proceeding.  Any  person  wishing  to 
become  a  {>arty  must  file  a  motion  to 
intervene.  Copies  of  this  filing  are  on 
file  with  the  Commission  and  are 
available  for  public  inspection  in  the 
public  reference  room. 
Lok  D.  Cubell. 
Secretary. 

(FR  Doc.  93-22102  Filed  9-9-93:  8:45  am] 

MUMO  COM  t717-«1-M 


(Docket  No.  TMM-1-49-000] 

Williams  Natural  Gas  Co.;  Proposed 
Changes  in  FERC  Gas  Tariff 

September  3, 1993. 

Take  notice  that  on  August  31,  1993, 
Williams  Natural  Gas  Company  (WNG) 
tendered  for  filing  as  part  of  its  FERC 
Gas  Tariff,  Second  Revised  Volume  No. 
1,  First  Revised  Sheei  Nos.  6  and  6A, 
>  with  a  proposed  effective  date  of 
October  1, 1993. 

WNG  states  that  pursuant  to  Article 
26  of  the  General  Terms  and  Conditions 
of  such  tariff,  it  proposes  to  increase  its 
rates  effective  October  1, 1993,  to  reflect 
an  increase  in  the  FERC  Annual  Charge 
Adjustment  from  $.0023  to  $.0025  per 
Dth  for  the  fiscal  year  beginning  October 


1, 1993,  per  the  Comnission's  Annual 
Charges  Billing  issued  July  26. 1993. 

WNG  states  that  copies  of  the  fiUng 
were  served  on  all  jurisdictional 
customers  and  interested  state 
conunissions. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion 
to  intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission,  825 
North  Capitol  Street,  NE.,  Washington. 
DC  20426,  in  acco  dance  v«rith  18  CFR 
385.214  and  385.211  of  the 
Commission's  Rulss  and  Regulations. 
All  such  motions  or  protests  must  be 
filed  on  or  before  :>eptember  13, 1993. 
Protests  will  be  considered  by  the 
Commission  in  determining  the 
appropriate  actior  to  be  taken,  but  will 
not  serve  to  make  protestants  parties  to 
the  proceeding.  Aiy  person  wishing  to 
become  a  party  m  ist  file  a  motion  to 
intervene.  Copies  of  this  filing  are  on 
file  with  the  Cominission  and  are 
available  for  publ  c  inspection  in  the 
public  reference  rx>m. 
Lois  D.  CaahsU. 
Secretary. 

IFR  Doc.  93-22103  "^iled  9-9-93:  8:45  am) 

MLUNO  COM  t717-*1-W 


[Docket  No.  TM»4- 1-66-000] 

Valero  Intsrstata  Transmission  Co., 
Proposed  Chang  bs  in  FERC  Gas  Tariff 

Take  notice  that  on  August  31, 1993, 
Valero  Interstate  Transmission 
Company  (Vitco),  tendered  for  filing  the 
following  tariff  si'  eets  containing 
changes  to  the  A(IA  unit  rate  in  each 
applicable  rate  schedule: 

FERC  Gas  Tariff,  Fi-st  Revised  Voluroe  No.  1 

2nd  Revised  She«  t  No.  7 

2nd  Revised  Shei-t  No.  8 

2nd  Revised  Shei>t  No.  70 
FERC  Gas  Tariff,  Fi-nt  Revised  Volume  No.  2 

11th  Revised  Sheet  No.  6 

2nd  Revised  She<!t  No.  21 

The  proposed  effective  date  of  the 
above  filing  is  October  1, 1993. 

Any  person  desiring  to  be  heard  or 
protest  said  filing  should  file  a  motion 
to  intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission,  825 
North  Capital  Street,  NE.,  Washington, 
DC  20426,  in  accordance  with  Sections 
385.214  and  385.211  of  the 
Commission's  Rules  and  Regulations. 
All  such  motion*  or  protests  should  be 
filed  on  or  before  September  13, 1993. 
Protests  will  be  considered  by  the 
Commission  in  determining  the 
appropriate  action  to  be  taken,  but  will 
not  serve  to  make  protestants  parties  to 


the  proceedings.  Any  person  wishing  to 

become  a  party  must  file  a  motion  to 

intervene.  Copies  of  this  filing  are  on 

file  with  the  Commission  and  are 

available  for  public  inspection  in  the 

public  reference  room. 

Loia  D.  CeafaeO. 

Secretory. 

[FR  Doc.  93-22104  Filed  9-9-93;  8:45  ami 

WLLMO  COM  f717-01-M 


ENVIRONMENTAL  PROTECTION 
AGENCY 

[FRL-4727-q 

National  Emission  Standards  for 
Hazardous  Air  Pollutants;  Compliance 
Extensions  for  Early  Raductions 

agency:  Environmental  Protection 
Agency  (EPA). 

ACTION:  Notice  of  complete  enforceable 
commitments  received. 

SUMMARY:  This  notice  provides  a  list  of 
companies  that  have  submitted 
"complete"  enforceable  commitments  to 
the  EPA  under  the  Early  Reductions 
Provisions  (section  112(i)(5))  of  the 
Clean  Air  Act  (CAA)  as  amended  in 
1990.  The  list  covers  commitments 
determined  by  the  EPA  to  be  complete 
through  August  9, 1993,  and  includes 
the  name  of  each  participating 
company,  the  associated  emissions 
source  location,  and  the  EPA  Regional 
Office  which  is  the  point  of  contact  for 
further  information.  This  is  one  of  a 
series  of  notices  of  this  type.  The  most 
recent  notice  listed  nineteep  sources 
which  have  had  commitments  deemed 
complete  by  the  EPA.  The  EPA  will 
publish  additional  lists  ofcomplete 
submittals  on  a  monthly  basis,  as 
needed. 

FOR  FURTHER  INFORMATION  CONTACT: 
David  Beck  (telephone:  919-541-5421), 
Rick  Colyer  (telephone:  919-541-5262), 
or  Mark  Morris  (telephone:  919-541- 
5416),  Emission  Standards  Division 
(MD-13),  U.S.  Environmental  Protection 
Agency,  Research  Triangle  Park,  North 
Carolina  27711  for  general  information 
on  the  Early  Reductions  Program.  For 
further  information  on  specific 
submittals  received  under  the  Early 
Reductions  Program  contact  the 
appropriate  EPA  Regional  Office 
representative  listed  below. 
Region  I— Janet  Beloin  (617)  565-2734 
Region  11 — Umesh  Dholakia  or  Harish 

Patel  (212)  264-6676 
Region  ID— Alice  Chow  (215)  597-6550 
Region  IV— Anthony  Toney  (404)  347- 

2864 
Region  V — Aurelio  Alvarez  (312)  353- 

8657 
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Region  VI— Tom  Driscoll  (214)  655- 

7549 
Region  VII— Ward  Bums  (913)  551-7960 
Region  VIU— Cory  Potash  (303)  293- 

1886 
Region  LX— Ed  Pike  (415)  744-1248 
Region  X— Chris  Hall  (21)6)  553-1949 
SUPPLEMENTARY  INFORMATION:  Under 

section  112{ijt5)  of  the  Clean  Air  Act 
(CAA)  as  amended  in  1990,  an  existing 
source  of  hazardous  air  pollutant 
emissions  may  obtain  a  6-year  extension 
of  compliance  with  an  emission 
standard  promulgated  under  section 
112(d)  of  the  CAA,  if  the  source 
achieves  sufficient  reductions  of 
hazardous  air  pollutant  emissions  prior 
to  certain  dates.  On  October  29, 1992. 
the  EPA  Administrator  signed  a  final 
rule  to  implement  this  "Early 
Reductions"  provision.  The  final  rule 
was  published  in  the  Federal  Register 
on  December  29.  1992.  (57  PR  61970). 

Sources  choosing  to  participate  in  the 
Early  Reductions  Program  must 
document  base  year  emissions  and  post- 
reduction emissions  to  show  that 
sufficient  emission  reductions  have 
been  achieved  to  qualify  for  a 
compliance  extension.  As  a  first  step 
toward  this  demonstration,  some 
sources  may  be  required  to  submit  an 
enforceable  commitment  containing 
base  year  emission  information,  or  if  not 
required,  may  voluntarily  submit  such 
emission  information  to  the  EPA  for 
approval.  As  stated  in  the  proposed 
Early  Reductions  rule,  the  EPA  will 
review  these  submittals  to  verify 


emission  information,  and  also  will 
provide  the  opportunity  for  public 
review  and  comment.  Following  the 
review  and  comment  process  and  after 
sources  have  had  the  chance  to  revise 
submittals  (if  necessary),  the  EPA  will 
approve  or  disapprove  the  base  year 
emissions. 

To  facilitate  the  public  review  process 
for  program  submittals,  the  proposed 
rule  contains  a  commitment  by  the  EPA 
to  give  monthly  public  notice  of 
submittals  received  which  have  been 
determined  to  be  complete  and  which 
are  about  to  undergo  technical  review 
within  the  EPA.  Members  of  the  public 
wishing  to  obtain  more  information  on 
a  specific  submittal  then  may  contact 
the  appropriate  EPA  Regional  Office 
representative  listed  above. 

Eighty-four  enforceable  commitments 
have  been  received  by  the  EPA  (Note:  In 
the  previous  notice  eighty-seven 
submittals  were  listed  as  being  received, 
since  then  four  submittals  from  First 
Chemical  were  combined  into  one 
submittal,  reducing  the  total  to  eighty - 
four  submittals),  and  twenty-five  have 
been  determined  to  be  complete  to  date. 
Some  of  the  early  reductions  submittals 
received  actually  contain  multiple 
enforceable  commitments:  that  is,  some 
companies  have  decided  to  divide  their 
particular  plant  sites  into  more  than  one 
early  reductions  source.  Each  of  these 
sources  must  achieve  the  required 
emissions  reductions  individually  to 
qualify  for  a  compliance  extension.  The 


purpose  of  today's  notice  is  to  add 
commitments  from  Dayco.  Dow,  First 
Chemical,  Monsanto,  and  PPG  to  the 
previously  published  list  of 
commitments  that  have  been 
determined  to  be  complete  by  the  EPA 
under  the  Early  Reductions  Program. 
Since  the  last  notice,  the  EPA  has 
deemed  complete  one  commitment  from 
Dayco  for  a  source  in  Waynesville. 
North  Carolina,  one  from  Dow  in 
Dalton,  Georgia,  one  from  First 
Chemical  in  Pascagoula.  Mississippi, 
two  from  Monsanto  in  Springfield, 
Massachusetts,  and  one  from  PPG  in 
Lake  Charles,  Louisiana.  As  the 
remaining  submittals  are  determined  to 
be  complete,  they  will  appear  in 
subsequent  monthly  notices. 

At  a  later  time  (most  likely  within  one 
to  three  months  of  today's  date),  the 
EPA  Regional  Offices  will  provide  a 
formal  opportunity  for  the  public  to 
comment  on  the  submittals  added  to  the 
list  by  today's  notice.  To  do  this,  the 
Regional  Office  will  publish  a  notic-e  in 
the  source's  general  area  announcing 
that  a  copy  of  the  source's  submittal  is 
available  for  public  inspection  and  that 
comments  will  be  received  for  a  30  day 
period. 

The  table  below  lists  those  companies 
that  have  made  complete  enforceable 
commitments  or  base  year  emission 
submittals  under  the  Early  Reductions 
Program  through  August  9, 1993.  These 
submittals  are  undergoing  technical 
review  within  the  EPA  at  this  time. 


Table  i.— Complete  Enforceable  Commitments  as  of  August  9.  1993 


Compjwiy 


Amoco  Chemical  Co.  (first  source) 

Amoco  ChemicaJ  Co.  (second  source) 

Jotmson  &  Johnson  Me<!ical,  lr>c 

PPG  Industnes 

Ai1«ed-S<gna)  (firri  source) 

AiJted-Stgfat  (secoxl  source) 

Allied-Signa)  (third  source) 

Ailied-Stgr^ai  (first  source) ... 

Allied-Stgnal  (secorxl  source) 

10.  Monsanto  

11.  Dow  Corning  

12.  Aliied-Signal  

Texaco-Necties 

Wyeth  Ayerst  

Marathon  Ol  

Monsanto  

Potyken  

18.  Occidental  Chemical 

19.  Dayco 

20.  Dow 

21.  First  Chemical 

22.  Hoechst  Celanese  

23.  Morwanto  (first  source) 

24.  Monsanto  (second  source)  

25.  PPG  r. 


13 
14 
15 
16 
17 


Location 

Texas  City.  TX 

Texas  Crty,  TX 

Stierman.  TX 

Lake  Charles,  LA  

Baton  Rouge.  LA  

Baton  Rouge,  LA  

Baton  Rouge,  LA  

Ironton,  OH  

Ironton,  OH  

Sauget.  IL  

Midland,  Ml  _... 

Philadeliatiia.  PA  

Port  Neches,  TX  -.... 

Rouses  Point  NY  

GaryviHe,  LA  

Springfield,  MA 

Franklin,  KY  „ 

Bette,  WV  

Waynesville,  NC  

Dalton,  GA  

Pascagoula,  MS 

Bishop,  TX  

St.  Louis.  MO 

St.  Louis,  MO 

New  MartmsviUe.  WV 


EPAregkjn 


VI 

VI 

VI 

VI 

VI 

VI 

VI 

V 

V 

V 

V 

III 

VI 

II 

VI 

I 

IV 

III 

iV 

IV 

IV 

VI 

VII 

VII 

III 
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Dated:  September  2, 1993. 
Michael  Shapiro, 

Acting  Assistant  Administrator  for  Air  and 
Radiation. 

IFR  Doc.  93-22193  Filed  9-9-93;  8:45  am) 
BiUMG  CODE  «StO  60  P 


[ER-fRL-4fi24-4] 

Environmental  Intpact  Statements; 
Availability 

Responsible  Agency:  OfHce  of  Federal 

Activities,  General  Information  (202) 

260-5076  or  (202)  260-5075. 
Weekly  receipt  of  Environmental 

Impact  Statements  Filed  August  30, 

1993  Through  September  03,  1993 

Pursuant  to  40  CFR  1506.9. 

EIS  No.  930305,  DRAFT  EIS,  FHW,  IL, 
IL-13  (FAP-331)  Transportation 
Improvements  from  west  of  the 
Illinois  Central  Railroad  to  US  45  east 
of  Harrisburg,  Funding,  COE  Section 
404  and  NPDES  Permits,  Williamson 
and  Saline  Counties,  IL,  Due:  October 
25. 1993.  Contact:  Lyle  P.  Renz  (217) 
492-4600. 

EIS  No.  930306,  DRAFT  EIS,  NPS,  AZ, 
Tumacacori  National  Historical  Park, 
General  Management  Plan  (GMP), 
Implementation,  Santa  Cniz  County, 

•  AZ,  Due:  November  26, 1993,  Contact: 
Stanley  T.  Albright  (415)  744-3968. 

EI&,No.  930307,  DRAFT  SUPPLEMENT, 
FHW.  NY,  NY-9A  Reconstruction 
Project.  Battery  Place  to  59th  Street 
along  the  vkrestem  edge  of  Manhattan, 
New  Information.  Funding  and 
Approval  of  Permits.  New  York 
County.  NY.  Due:  November  03. 1993, 
Contact:  Harold  J.  Brown  (518)  472- 
3616. 

EIS  No.  930308.  DRAFT  EIS,  HUD.  CA, 
Martin  Luther  King,  )r.  Plaza 
Development  on  the  former  Marritt 
College  and  University  High  School 
Site,  Funding  and  Implementation, 
City  of  Oakland,  Alameda  County, 
CA.  Due:  October  25, 1993,  Contact: 
Richard  Broun  (202)  708-3297. 

EIS  No.  930309,  DRAFT  EIS,  AFS,  CA, 
Hamm-Hasloe  Reforestation  Project, 
Implementation,  Stanislaus  National 
Forest,  Groveland  Ranger  District, 
Tuolume  and  Mariposa  Counties,  CA, 
Due:  October  25, 1993,  Contact:  Herb 
Hahn  (209)  962-7825. 

EIS  No.  930310,  FINAL  EIS.  AFS.  MT. 
Tolan  Creek  Timber  Sale,  Timber 
Harvest  and  Road  Construction.  Tolan 
Creek,  Bitterroot  National  Forest,  Sula 
Ranger  District.  Ravalli  County.  MT, 
Due:  October  12. 1993.  Contact:  David 
M.  Campbell  (406)  821-3201. 

EIS  No.  930311.  FINAL  EIS,  EPA.  CA, 
San  Francisco  Bay  Deep- Water  Ocean 
Dredged  Material  Disposal  Sites 


(ODMDs),  Site  Designation,  COE 
Section  404  Permit  and  Long-term 
Management  Strategy  (LTMS),  San 
Francisco  Bay,  CA,  Due:  October  12, 
1993,  Contact:  Aller  Ofa  (415)  744- 
1164. 
EIS  No.  930312.  DRAFT  SUPPLEMENT. 
FHW.  PA.  Mon/Fayette 
Transportation  Project.  1-70  in 
Fallowfield  Township  to  PA-51  in 
JeH^erson  Borough.  Updated 
^formation  concerr.ing  the  addition 
oi  the  Green  Alignment  Alternative. 
Funding.  COE  Section  404  and 
NPDES  Permits.  Mon  Valley. 
Washington  and  Allegheny  Cos..  PA, 
Due:  Octobtr  25, 1993,  Contact: 
Daniel  W.  Johnson  (717)  782-3461. 

Amended  Notices 

EIS  No.  930273.  DRAFT  EIS.  AFS.  AK, 
Main  Bay  Salmon  Hatchery 
Expansion.  Implementation.  Special- 
Use-Permit  and  COE  Section  404 
Permit.  Prince  William  Sound, 
Chugach  National  Forest,  Glacier 
Ranger  District.  AK,  Due:  October  04. 
1993.  Contact:  John  Dorio  (907)  783- 
3242. 
Published  FR  08-20-93— Review 

period  extended. 

Dated:  September  7,  1993. 
William  D.  Dickerson, 
Deputy  Director.  Office  of  Federal  Activities. 
[FR  Doc  93-22191  Filed  9-9-93;  8:45  am) 
BiujNG  CODE  6eao-«o-u 


[ER-FRL-4624-61 

Environments  I  Impact  Statements  and 
Regulations;  Availability  of  EPA 
Comments 

Availability  of  EPA  comments 
prepared  August  23, 1993  Through 
August  27, 1993  pursuant  to  the 
Environmental  Review  Process  (ERP), 
under  section  309  of  the  Clean  Air  Act 
and  section  lC2(2)(c)  of  the  National 
Environmental  Policy  Act  as  amended. 
Requests  for  copies  of  EPA  comments 
can  be  directed  to  the  Office  of  Federal 
Activities  at  (202)  260-5076. 

An  explanation  of  the  ratings  assigned 
to  draft  environmental  impact 
statements  (EISs)  was  published  in  FR 
dated  April  10, 1993  (58  FR  18392). 

Draft  EISs 

ERP  No.  D-1''HW-F40333-WI  Rating 
EC2,  US  10  Corridor  between  Waupaca 
and  Fremont  Transportation 
Improvement  rom  Anderson  Road  west 
of  the  WI-TH- 54/49  Interchange  to 
Browm  Road  a;id  west  of  the  Village  of 
Fremont.  Funding  and  COE  Section  404 
Permit,  Waupt ca  County.  WI. 


Summary.  EPA  expressed 
environmental  concerns  that  will  be 
satisfied  when  mitigation  for  woodland 
impacts  are  discussed,  actions  are 
identified  and  implemented  and  when 
noise  mitigation  measures  in  addition  to 
noise  barriers  are  considered. 

ERP  No.  D-NOA-K64013-HI  Rating 
LO,  Pelagic  Fisheries  of  the  Western 
Pacific  Region,  Amendment  7  to  the 
Fishery  Management  Plan, 
Implementation,  Exclusive  Economic 
Zone.  (EEZ),  HI. 

Summary.  EPA  had  no  objections  to 
the  proposed  action. 

Final  EISs 

ERP  No.  F-AFS-L82011-ID,Coeur 
d'Arlene  Nursery'  Pest  Management, 
Implementation,  Idaho  Panhandle 
National  Forests,  Kootenai  County,  ID. 

Summary.  Review  of  the  final  EIS  has 
been  completed  and  the  project  found  to 
be  satisfactory.  No  formal  letter  was  sent 
to  the  preparing  agency. 

ERP  No.  F-FAA-E51043-TN, 
Memphis  International  Airport.  Runway 
18L-36R  Extension.  Construction  and 
Operation  of  Associated  Facilities  and 
Relocation  of  Swinnea  Road,  portion  of 
Winchester  Road  and  Shelby  Drive, 
Airport  Layout  Plan  (ALP)  Approval, 
Funding  and  COE  Section  404  Permits, 
Shelby  County.  TN. 

Summary.  EPA  had  environmental 
concerns  although  an  overall  noise 
reduction  is  projected  for  the  airport 
environs  by  the  year  2000.  additional 
information  on  air  traffic  patterns,  noise 
level  increases  within  the  65  and  60  Ldn 
contours,  and  noise  mitigation  is  needed 
to  fully  evaluate  all  noise  impacts. 

ERP  No.  F-NPS-B61018-VT, 
Appalaciiian  National  Scenic  Trail 
Protection  from  Deer  Leap  Mountain  to 
the  Mendon-Shrewsbury  Town  Line, 
Pico/Killington  Section. 
Implementation,  Rutland  County,  VT. 

Summary.  EPA  continued  to  have 
environmental  objections  to  the 
National  Park  Service's  proposed 
relocation  of  the  Applachian  Trail  (AT) 
in  Vermont.  EPA  stated  that  the  choice 
of  an  alternative  for  protecting  the 
existing  AT  should  not  be  based  on 
whether  it  potentially  affects  future  ski 
area  development,  but  on  which 
alternative  maximizes  protection  for  the 
Trail. 

ERP  No.  F-USN-D11020-MD.  Naval 
Air  Warfare  Center  Aircraft  Division 
Base  Realignment.  Naval  Air  Station 
Patuxent  River,  St.  Mary's,  Calvert  and 
Charles  Counties,  MD. 

Summary.  EPA  expressed 
environmental  concerns  regarding  the 
lack  ofa  full  discussion  on  wetland 
mitigation,  farmlands  and 
electromagnetic  fields. 
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ERP  No.  F-USN-D11022-O0. 
Dahl^ren  Division,  Naval  Surface 
Warfare  Center  Bas«  Realignment.  New 
Construction  and  Renovation. 
Westmoreland.  Stafford.  Spot.sylvania 
and  King  George  Counties,  VA  and 
Charles  County.  MD. 

Summary.  EPA  continued  to  express 
environmental  concern  regarding 
electromagnetic  Held  impacts. 

Dated.  September  7, 1993. 
Williajn  D.  Dickerson, 

Deputy  Director.  Office  of  Federal  Activities 
|FR  Doc.  93-22190  Filed  9-9-93;  845  ami 

BiLUNC  COOC  «SM-60-U 

(OPP-O0364;  FRL-4646-6] 

State  FIFRA  Issues  Research  and 
Evaluation  Group  (SFIREG)  Working 
Committee  on  Ground  Water 
Protection  and  Pesticide  Disposal: 
Open  Meeting 

AGENCY:  Environmental  Protection 
Agency  (EPA). 
ACTION:  Notice. 

SUMMARY:  The  State  FIFRA  Issues 
Research  and  Evaluation  Group 
(SFIREG)  Working  Committee  on 
Ground  Water  Protection  and  Pesticide 
Disposal  will  hold  a  2-day  meeting, 
beginning  on  September  27, 1993,  and 
ending  on  September  28.  1993.  This 
notice  announces  the  location  and  times 
for  the  meeting  and  sets  forth  tentative 
agendci  topics. 

DATES:  The  SFIREG  Working  Committee 
on  Ground  Water  Protection  and 
Pesticide  Disposal  will  meet  on 
Monday,  September  27.  1993  from  8:30 
a.m.  to  5  p.m.  and  on  Tuesday, 
September  28. 1993  beginning  at  8:30 
a.m.  and  adjourning  at  approximately 
noon. 

ADDRESSES:  The  meeting  will  be  held  at: 
DoubleTree  Hotel  National  Airport  - 
Crystal  City,  300  Army-Navy  Drive, 
Arlington,  Virginia,  (703)  892-4100. 
FOR  FURTHER  INFORMATION  CONTACT:  By 
Mail:  Shirley  M.  Howard.  Office  of 
Pesticide  Programs  {H7506C), 
Environmental  Protection  Agency,  401 
M  Street,  SW,  Washington.  DC  20460. 
Office  location  and  telephone  number 
Rm.  1109,  Crystal  Mall  #2. 1921 
Jefferson  Davis  Highway,  Arlington, 
Virginia,  (703)305-7371. 
SUPPLEMENTARY  INFORMATION:  The 
tentative  agenda  of  the  SFIREG  Working 
Committee  includes  the  following: 

1.  Reports  from  the  SFIREG  Working 
Committee  Members  on  State  Ground 
Water  Protection  &  Pesticide  Disposal 
projects. 

2.  Report  from  EPA  Regional/ 
Headquarters  Review  Team 


Mcetingregarding  State  Management 
Plans. 

3.  Update  on  Laboratory  Issues. 

4.  Discussion  on  Land  Spreading 
Procedures  &  Issues. 

5.  Update  on  Groundwater 
Monitoring  Protocols  &  Studies. 

6.  Update  on  EPA's  Rinsate  Policy. 

7.  Discussion  of  EPA  response  to  the 
Midwest  Flood. 

Dated:  Scpteml)er  2.  1993.      ■    . 

Douglas  D.  Campt  , 

DinKtof.  Office  of  Pesticide  Programs. 

|FR  IJoc.  93-21993  Filed  9-9-93.  8:45  am] 

BiUJNCCOOE  (StO-eO-F 


FEDERAL  EMERGENCY 
MANAGEMENT  AGENCY 

Public  information  Collection 
Requirements  Sutxnitted  to  0MB  for 
Review 

ACTION:  Notice. 

SUMMARY:  The  Federal  Emergency 
Management  Agency  (FEMA)  has 
submitted  to  the  Office  of  Management 
and  Budget  the  following  public 
information  collection  requirements  for 
review  and  clearance  in  accordance 
with  the  Paperwork  Reduction  Act  of 
1980,  44  U.S.C.  chapter  35. 
DATES:  Comments  on  this  infonnation 
collection  must  be  submitted  on  or 
before  November  9, 1993. 
ADDRESSES:  Direct  comments  regarding 
the  burden  estimate  or  any  aspect  of  this 
information  collection,  including 
suggestions  for  reducing  this  burden,  to: 
the  FEMA  Information  Collections 
Clearance  Officer  at  the  address  below; 
and  to  Gary  Waxman,  Office  of 
Management  and  Budget,  3235  New 
Executive  Office  Building,  Washington, 
DC  20503.  (202)  395-7340.  within  60 
days  of  this  notice. 
FOR  FURTHER  INFORMATION  CONTACT: 
Copies  of  the  above  information 
collection  request  and  supporting 
documentation  can  be  obtained  by 
calling  or  writing  Linda  Borror.  FEMA 
Information  Collections  Clearance 
Officer,  Federal  Emergency  Management 
Agency,  500  C  Street,  SW.,  Washington, 
DC  20472,  (202)  646-2624. 

Type:  Reinstatement  of  30C7-0018. 

Title:  National  Flood  Insurance 
Program  Biennial  Report. 

Abstract:  The  Federal  Emergency 
Management  Agency  requires  that 
communities  participating  in  the 
National  Flood  Insurance  Program 
submit  a  biennial  report  on  progress 
made  in  the  implementation  and 
enforcement  of  floodplain  management 
regulations.  The  Information  provided 


by  communities  using  FEMA  Forms  81- 
28,  81-29,  and  81-29A  enables  FEMA  to 
be  more  responsive  to  the  ongoing 
changes  which  occur  in  each 
participating  community's  flood  hazard 
area,  as  well  as  to  evaluate  the 
effectiveness  of  the  community's 
floodplain  management  activities. 

Type  of  Respondents:  State  and  local 
governments. 

Estimate  of  Total  Annual  Reporting 
and  Recordkeeping  Rtirden:  7,988 
hours. 

Number  of  Respondents:  17,730. 

Estimated  Average  Burden  Time  per 
Response:  27  minutes. 

Frequency  of  Response:  Biennially. 

Dated:  August  27. 1993. 
Wesley  C  Moore. 

Director,  Office  of  Administrative  Support. 
|FR  Doc  93-22218  Filed  9-9-93;  8:45  ami 

BtUJNO  CODE  «71t-0l-M 


Public  infonnation  Collection 
Requirements  Sutunitted  to  0MB  for 
Review 

AGENCY:  FEMA. 
ACTION:  Notice. 

SUMMARY:  The  Federal  Emergency 
Management  Agency  (FEMA)  has        « 
submitted  to  the  Office  of  Management 
and  Budget  the  follownig  public 
information  collection  requirements  for    ' 
review  and  clearance  in  accordance 
with  the  Paper  Reduction  Act  of  1980. 
44  U.S.C.  chapter  35. 
DATES:  Comments  on  this  information 
collection  must  be  submitted  on  or 
before  November  9, 1993. 
ADDRESSES:  Direct  comments  regarding 
the  burden  estimate  or  any  aspect  of  this 
information  collection,  including 
suggestions  for  reducing  this  burden,  to: 
The  FEMA  Information  Collections 
Clearance  Officer  at  the  address  below; 
and  to  Gary  Waxman,  Office  of 
Management  and  Budget,  3235  New 
Executive  Office  Building,  Washington. 
DC  20503.  (202)  395-7340,  within  60 
days  of  this  notice. 
FOR  FURTHER  INFORMATION  CONTACT: 
Copies  of  the  above  information 
collection  request  and  supporting 
documentation  can  be  obtained  by 
calling  or  writing  Linda  Borror,  FEMA 
Information  Collections  Clearance 
Officer,  Federal  Emergency  Management 
Agency,  500  C  Street.  SW..  Washington. 
DC  20472.  (202)  646-2624. 

Type:  Extension  of  3067-0181. 

Title:  Survey  of  Contractor 
Responsibility. 

Abstract:  FEMA  Form  40-25.  Survey 
of  Contractor  Responsibility,  is  used  to 
collect  financial  and  historical  business 
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data  on  prospective  FEMA  contractors. 
The  survey  will  assist  the  contracting 
officer  in  making  the  required 
determination  of  contractor 
responsibility  so  that  mobile  home  set- 
up contracts  can  be  awarded 
expeditiously  during  disaster  relief 
operations. 

Type  of  Respondents:  Individuals  and 
households,  small  businesses  or 
organizations. 

Estimate  of  Total  Annual  Reporting 
and  Recordkeeping  Burden:  245  hours. 

Number  of  Respondents:  150. 

Estimated  Average  Burden  Time  per 
Response:  1.63  hours. 

Frequency  of  Response:  On  occasion 
during  a  Presidentially-declared  major 
disaster  or  emergency. 

Dated:  August  27. 1993. 
Wesley  C  Moore. 

Director,  Office  of  Administrative  Support. 
|FR  Doc.  93-22154  Filed  9-9-93;  8:45  am| 
BIUMO  CODE  (Tlt-OI-M 


Public  Information  Collection 
Requirements  Sut>mitted  to  OMB  for 
Review 


ACTION:  Notice. 


SUMMARY:  The  Federal  Emergency 
Management  Agency  (FEMA)  has 
submitted  to  the  Office  of  Management 
and  Budget  the  following  public 
information  collection  requirements  for 
review  and  clearance  in  accordance 
with  the  Paperwork  Reduction  Act  of 
1980.  44  U.S.C  chapter  35. 
DATES:  Comments  on  this  information 
collection  must  be  submitted  on  or 
before  November  9. 1993. 
ADDRESSES:  Direct  comments  regarding 
the  burden  estimate  or  any  aspect  of  this 
information  collection,  including 
suggestions  for  reducing  this  burden,  to: 
the  FEMA  Information  Collections 
Clearance  Officer  at  the  address  below; 
and  to  Gary  Waxman.  Office  of 
Management  and  Budget.  3235  New 
Executive  Of^ce  Building.  Washington. 
DC  20503.  (202)  395-7340.  within  60 
days  of  this  notice. 
FOR  FURTHER  INFORMATION  CONTACT: 
Copies  of  the  above  information 
collection  request  and  supporting 
documentation  can  be  obtained  by 
calling  or  writing  Linda  Borror.  FEMA 
Information  Collections  Clearance 
Officer.  Federal  Emergency  Management 
Agency,  500  C  Street.  SW.,  Washington. 
DC  20472.  (202)  64&-2624. 

Type:  Extension  of  3067-0177. 

Title:  Local  Level  Gvil  Rights 
Compliance  Checldist. 

Abstract:  FEMA  Form  14-4,  Local 
Civil  Rights  Comphance  Checklist,  will 


be  used  to  obtain  information  on 
warning  and  communications, 
evacuation  and  shelter,  and  emergency 
operating  centers  from  State  and  local 
governments.  The  information  is  needed 
to  assess  their  compliance  with  civil- 
rights  statutes.  The  information  will 
provide  an  inventory  of 
accomplishments  end  deficiencies  that 
will  enable  FEMA  o  offer  technical 
assistance  where  appropriate. 

Type  of  Respondents:  State  and  local 
governments. 

Estimate  of  Tota.  Annual  Reporting 
and  Recordkeeping  Burden:  1,350 
hours. 

Number  of  Respimdents:  675. 

Estimated  Avera,ie  Burden  Time  per 
Response:  2  hours. 

Frequency  ofRetponse:  On  occasion. 

Dated:  August  31, 1993. 
Wesley  C.  Moore. 

Director,  Office ofAdTtinistrative  Support. 
|FR  Doc.  93-22217  Filed  9-9-93:  8:45  am| 
BiUJMO  COOE  (Tlt-ei-M 


FEDERAL  IMARITIME  COMMISSION 

Agreement(s)  File«l;  APL-TMM 
Discussion  Agreement 

The  Federal  Mar  time  Commission 
hereby  gives  notici  of  the  filing  of  the 
following  agreement(s)  pursuant  to 
section  5  of  the  Sh  pping  Act  of  1984. 

Interested  parties  may  inspect  and 
obtain  a  copy  of  ea:h  agreement  at  the 
•Washington,  DC  C  ffice  of  the  Federal 
Maritime  Commission,  800  North 
Capitol  Street,  NW  ,  9th  Floor. 
Interested  parties  nay  submit  comments 
on  each  agreement  to  the  Secretary, 
Federal  Maritime  (k>mmission, 
Washington,  DC  2(  573,  within  10  days 
after  the  date  of  tho  Federal  Register  in 
which  this  notice  i  ppears.  The 
requirements  for  comments  are  found  in 
§  572.603  of  title  4<>  of  the  Code  of 
Federal  Regulations.  Interested  persons 
should  consult  this  section  before 
communicating  wi 'Ji  the  Commission 
regarding  a  pending  agreement. 

Agreement  No.:  ::03-011428. 

Title:  APL-TMV  Discussion 
Agreement. 

Parties: 

American  Presidsnt  Line,  Ltd. 

Transportation  Maritime  Mexicana. 
S.A.  de  CV. 

Synopsis:  The  pi  oposed  Agreement 
would  permit  the  { arties  to  discuss 
rates,  costs  of  servi:»  and  other  matters 
of  mutual  concern  in  the  trade  and 
various  subtrades  l«tween  ports  and 
points  in  the  Far  Eiist.  the  Indian 
Subcontinent,  the  I<iiddle  East,  and 
ports  and  points  in  the  United  States. 
Adherence  is  voluntary. 


Dated:  September  3. 1993. 

By  Order  of  the  Federal  Maritime 
Commission. 
Ronald  D.  Murphy, 
Assistant  Secretary. 
IFR  Doc.  93-22066  Filed  9-9-93;  8:45  ami 

MLUNG  COOE  673IM>1-M 

Security  for  the  Protection  of  the 
Public;  Indemnification  of  Passengers 
for  Nonperformance  of  Transportation; 
Issuance  of  Certificate  (Performance) 

Notice  is  hereby  given  that  the 
following  have  been  issued  a  Certificate 
of  Financial  Responsibility  for 
Indemnification  of  Passengers  for 
Nonperformance  of  Transportation 
pursuant  to  the  provisions  of  section  3, 
Public  Law  89-777  (46  U.S.C  817(e)) 
and  the  Federal  Maritime  Commission's 
implementing  regulations  at  46  CFR  part 
540,  as  amended: 

Silversea  Cruises.  Ltd.,  110  E.  Broward 
Blvd..  Ft.  Lauderdale.  Florida  33301. 
Vessel:  SILVER  CLOUD 

Dated:  September  3. 1993. 
Ronald  D.  Murphy, 
Assistant  Secretary. 

|FR  Doc.  93-22065  Filed  9-9-93;  8:45  ami 
BILUNC  COOC  STM-OI-M 


[Petition  No.  P61-93,  et  al] 

Petitions  for  Temporary  Exemption 
From  Electronic  Tariff  Filing 
Requirements 

In  the  matter  of  petition  No.  P61-93, 
Distribution  Services,  Ltd.  and  Distribution 
Services  Export  Ltd.;  Petition  No.  P62-93, 
Effective  Tariff  Management  Corporation  on 
Behalf  of  Farrell  Lines  Incorporated;  Petition 
No.  P63-93,  Trans-American  Steamship 
Agency. 

Notice  is  hereby  given  of  the  filiig  of 
petitions  by  the  above  named 
petitioners,  pursuant  to  46  CFR  514.8(a), 
for  temporary  exemption  from  the 
electronic  tariff  filing  requirements  of 
the  Commission's  ATFI  System. 
Petitioners  request  exemption  from 
ATFI  filing  deadlines. 

To  facilitate  thorough  consideration  of 
the  petitions,  interested  persons  are 
requested  to  reply  to  the  petitions  no 
later  than  September  15, 1993.  Replies 
shall  be  directed  to  the  Secretary, 
Federal  Maritime  Commission. 
Washington,  DC  20573-0001,  shall 
consist  of  an  original  and  IS  copies,  and 
shall  be  served  on  the  following: 
P61-93— David  P.  Street,  Esq.,  Galland. 

Kharasch,  Morse  &  Garfinkle.  P.C. 

1054  Thirty-first  Street.  NW.. 

Washington.  D.C  20007-4492 
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P62-93— Ms.  Tanga  S.  Fitzgibbon. 
Executive  Vice  President.  Effective 
Tariff  Management  Corporation.  4000 
Mitchellville  Road,  suite  326-B. 
Bowie.  Maryland  20716 

P63-93 — Ms.  Meiko  Geyer.  Pricing 
Supervisor.  Trans-American 
Steamship  Agency.  140  W.  6th  Street. 
San  Pedro,  California  90731 
Copies  of  the  p^itions  are  available 

for  examination  at  the  Washington.  DC 

office  of  the  Secretary  of  the 

Commission.  800  N.  Capitol  Street. 

NW..  room  1046. 

Ronald  D.  Murphy. 

Assistant  Secretary. 

IFR  Doc.  93-22064  Filed  9-9-93;  8:45  am] 

BIUJNO  COOC«n»-M-M 


[Petnen  No.  P85-e3,  et  aq 

Petitions  for  Temporary  EMmptton 
From  Electronic  Tariff  Filing 
Rec|uirefnents;  Filing  of  Petitions 

In  the  matter  of  Petition  No.  P65-93,  Seth 
Shipping  Corp.;  Petition  No.  P66-93.  Zim 
brael  Navigation  Ck>. 

Notice  is  hereby  given  of  the  filing  of 
petitions  by  the  above  named 
petitioners,  pursuant  to  46  CFR  514.8(a). 
for  temporary  exemption  horn  the 
electronic  tariff  filing  requirements  of 
the  Commission's  ATFI  System. 
Petitioners  request  a  further  extension  of 
the  June  4, 1993.  electronic  filing 
deadline. 

To  facihtate  thorough  consideration  of 
the  petitions,  interested  persons  are 
requested  to  reply  to  the  petitions  no 
later  than  September  16. 1993.  Replies 
shall  be  directed  to  the  Secretary. 
Federal  Maritime  Commission. 
Washington,  DC  20573-0001.  shall 
consist  of  an  original  and  15  copies,  and 
shall  be  served  on  Wayne  Rohde,  Esq.. 
Sher  &  Backwell.  1255  Twenty-third 
Street.  NW..  Suite  500.  Washington.  DC. 
20037-119^ 

Copies  of  the  petitions  are  available 
for  examination  at  the  Washington  DC 
office  of  the  Secretary  of  the 
Commission.  800  N.  Capitol  Street. 
NW..  room  1046. 
Ronsld  D.  Murphy. 
Assistant  Secretary. 

IFR  Doc  93-22067  Filed  9-9-93:  S:45  am) 
BiujMe  COM  sTas-ti-* 


[Petition  No.  P64-03] 

PMMon  of  Transax  Data  on  Behalf  of 
Various  Carrtors  for  Temporary 
ExantpMon  from  Etectronic  Tariff  RKng 
Requlremama;  Filing  of  Pefition 

Notice  is  hereby  given  of  the  filing  of 
a  petition  by  the  above  named 


petitioner,  pursuant  to  46  CFR  514.8(a). 
for  temporary  exemption  from  the 
electronic  tariff  filing  requirements  of 
the  Commission's  ATFI  System. 
Petitioner  requests  exemption  from  the 
June  4. 1993.  electronic  filing  deadline. 

To  facilitate  thorough  consideration  of 
the  petition,  interested  persons  are 
requested  to  reply  to  the  petition  no 
later  than  September  16, 1993.  Replies 
shall  be  directed  to  the  Secretary. 
Federal  Maritime  Commission, 
Washington.  DC  20573-0001.  shall 
consist  of  an  original  and  15  copies,  and 
shall  be  served  on  Mr.  Steve  Baker. 
Manager.  Regulatory.  Transax  Data,  721 
Route  202/206.  Bridgewater.  New  Jersey 
08807. 

Copies  of  the  petition  are  available  for 
examination  at  the  Washington.  DC 
office  of  the  Secretary  of  the 
Commission.  800  N.  Capitol  Street. 
NW.,  room  1046. 
Ronald  D.  Murphy, 
Assistant  Secretary. 
IFR  Doc.  93-22068  Filed  9-9-93;  8:45  ami 
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GENERAL  SERVICES 
ADMINISTRATION 

Fedaral  Property  Resources  Service 

[WIMNfe  Onler  182;  7-D-LA-0436-0] 

Portion,  Louisiana  Army  Ammuf>ition 
Plant.  Webster  Parish,  LA;  Transfer  of 
Property 

Pursuant  to  section  2  of  Public  Law 
537, 80th  Congress,  approved  May  19. 
1948  (16  U.S.C  667c).  notice  is  hereby 
given  that: 

1.  By  deed  from  the  General  Services 
Administration,  dated  February  22, 
1993.  the  property,  consisting  of  24.94 
acres  of  unimproved  land,  known  as  a 
Portion,  Louisiana  Army  Ammunition 
Plant,  Near  kfinden.  Webster  Parish, 
Louisiana,  has  been  transferred  to  the 
State  of  Louisiana. 

2.  The  above  described  property  was 
conveyed  for  wildlife  conservation  in 
accordance  with  the  provisions  of 
section  1  of  said  Public  Law  80-537  (16 
U.S.C.  667b).  as  amended  by  Public  Law 
92-432. 

Dated:  August  2S.  1903. 
Earl  E.  fooes. 

Commissioner.  Federal  Property  Resources 
Service. 
[FR  Doc  93-22169  Filed  9-9-93;  8;4S  am] 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Administration  For  Children  And 
Families 

Agencyinformation  Collection  Under 
0MB  Review 

Under  the  provisions  of  the 
Paperwork  Reduction  Act  (44  U.S.C 
chapter  35).  we  have  submitted  to  the 
Office  of  Management  and  Budget 
(OMB)  a  request  for  approval  of  a  new 
information  collection  to  conduct  a 
four-year  evaluation  of  the  effectiveness 
of  the  Head  Start  Family  Child  Care 
Homes  program.  This  study  is 
sponsored  by  the  Head  Start  Bureau  of 
the  Administration  for  Children  and 
Families  (ACF). 

Addressees:  Copies  of  the  Information 
Collection  request  may  be  obtained  from 
Steve  R.  Smith.  Office  of  biformation 
Systems  Management.  ACF.  by  calling 
(202) 401-6964. 

Written  comments  and  questions 
regarding  the  requested  approval  for 
information  collection  should  be  sent 
directly  to:  Laura  Oliven.  OMB  Desk 
Officer  for  ACF.  OMB  Reports 
Management  Branch.  New  Executive 
Office  Building,  room  3002.  725  17th 
Street.  NW..  Washington.  DC  20503. 
(202) 395-7316. 

Information  on  Document 

Title:  Evaluation  of  Head  Start  Family 
Child  Care  Homes. 

OMB  No.:  O980-New  Request. 

Description:  Section  649  of  the  Head 
Start  Act  requires  that  the  "Secretary  of 
the  Department  of  Health  and  Human 
Services  shall  conduct  *  *  *  a  study  of 
Head  Start  family  day  care  that  is  in 
compliance  with  the  performance 
standards  under  section  651(b).  Such 
study  shall  consider  the  effectiveness  of 
providing  Head  Start  services  in  a 
family  day  care  setting  and  assess  the 
program  characteristics  ih&t  are 
necessary  to  ensure  that  programs  are 
effective." 

Head  Start  is  a  national  program 
providing  comprehensive 
developmental  services  primarily  to 
low-income  preschool  children  and 
their  families.  In  the  past,  the  majority 
of  Head  Start  programs  have  provided 
services  on  a  pert-day  basis  in  center 
settings  or  through  home  visits.  As  more 
women  have  entered  the  work  force, 
there  has  been  an  increased  need  for 
full-day  services  and  for  additional 
options  in  the  way  Head  Start  services 
are  delivered.  In  an  effort  to  better 
enable  local  grantees  to  respond  to  these 
community  needs,  the  Administration 
on  Children,  Youth  and  Families 
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(ACYF)  began  funding  Head  Start  family 
child  care  projects  in  1984  through  the 
Locally  Designed  Options  in  the  Head 
Start  Expansion,  and  in  1985  through 
Innovative  Projects.  In  response  to  Uie 
call  for  an  evaluation  of  the 
effectiveness  of  providing  Head  Start 
Services  in  a  family  child  care  setting. 
ACYF  is  funding  eighteen  grantees  to 
plan  and  implement  demonstrations  of 
Head  Start  family  child  care  homes  for 
a  three-vear  period. 

Families  who  participate  in  the  family 
child  care  demonstration  projects  must 
meet  several  criteria: 
— ^The  child  is  four  years  old,  or  in  the 
year  prior  to  entering  kindergarten; 
— ^The  parents  are  working,  in  job 

training,  or  in  school; 
— ^The  parents  are  willing  to  accept 
random  assignment  to  either  the 
family  child  care  setting  or  the  Center- 
based  comparison  group. 
The  evaluation  will  examine  services 
provided  and  outcomes  of  those  services 
in  the  Head  Start  Family  Child  Care 
homes  and  Center-Based  programs.  The 
evaluation  has  three  t^jectives: 

(1)  To  test  whether  comprehensive 
Head  Start  services  which  meet  the 
Program  Performance  Standards  can  be 
provided  in  a  family  child  care  setting; 

(2)  To  assess  the  program 
implementation  characteristics  that  are 
necessary  to  ensure  programs  meet  the 
Head  Start  Program  Performance 
Standards;  and 

(3)  To  assess  the  impact  on  children 
and  parents  participating  in  the 
demonstration  in  comparison  with 
children  and  parents  participating  in  the 
Center-based  program. 

Annual  Number  of  Respondents:  3,240 
Annual  Frequency:  2 
Average  Burden  Hours  Per  Response:  1 
Total  Burden  Hours:  6,480 

Dated:  August  25, 1993. 
Larry  Guerrero, 

Deputy  Director,  Office  of  Information 
Systems  Management. 
|FR  Doc.  93-22046  Filed  »-9-93;  8:45  am) 
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Agency  for  Health  Care  Policy  and 
Research 

Meetings 

In  accordance  with  section  10(a)  of 
the  Federal  Advisory  Committee  Act 
(title  5.  U.S.C.  Appendix  2) 
announcement  is  made  of  the  following 
advisory  committees  scheduled  to  meet 
during  the  month  of  October  1993: 

Name:  Health  Services  Research  Review 
Subcommittee. 
Date  and  Time:  October  6-8, 1993.  2  p.m. 


Pyoce;  Crowne  Plaza  Hotel.  1750  Rockville 
Pike.  Conference  Tl  eater.  Rockville,  MD 
20852. 

Open  October  7,  n  a.m.  to  8:45  a.m. 

Closed  for  remair  der  of  meeting. 

Puroose.The  Sut committee  is  charged 
with  the  initial  revi  ?w  of  grant  applications 
proposing  analytical  and  theoretical  research 
on  costs,  quality,  actress,  and  efficiency  of  the 
delivery  of  health  s«rvice8  for  the  research 
grant  program  admi  aislered  by  Agency  for 
Health  Care  Policy ,  nd  Research  (AHCPR). 

Agenda:  The  open  session  of  the  meeting 
on  October  7  from  €  a.m.  to  8:45  a.m.  will 
be  devoted  to  a  business  meeting  covering 
administrative  matt  jrs  and  reports.  There 
will  also  be  a  preset\tation  by  the 
Administrator,  AHCPR.  During  the  closed 
sessions,  the  Subcommittee  will  be  reviewing 
analytical  and  theoretical  research  grant 
applications  relating  to  the  delivery, 
organization,  and  fi:iancing  of  health 
services.  In  accorda  ice  wiSi  the  Federal 
Advisory  Committe-i  Ad.  title  5,  U.S.C, 
Appendix  2  and  titl  j  5,  U.S.Q,  552b(c)(6),  the 
Administrator,  AHCPR,  has  made  a  formal 
determination  that  taese  latter  sessions  will 
be  closed  because  th  e  discussions  are  likely 
to  reveal  personai  ii  formation  concerning 
individuals  associated  with  the  applications. 
This  information  is  sxempt  from  mandatory 
disclosure. 

Anyone  wishing  ti  obtain  a  roster  of 
members,  minutes  of  the  meeting,  or  other 
relevant  infomiatior  should  contact  Patricia 
G.  Thompson,  Ph.D..  Scientific  Review 
Administrator,  Scientific  Review  Branch, 
Agency  for  Health  Cire  Policy  and  Research, 
Suite  602,  Executive  Office  Center,  2101  East 
Jefferson  Street,  Roctville.  Maryland  20852, 
Telephone  (301)  594-1449. 

Same:  Health  Ser-ices  Developmental 
Grants  Review  Sutxaimmittee. 

Date  and  rjme:Oc.1ober  13-15, 1993, 8 
a.m. 

Place:  Holiday  Inc  Bethesda,  8120 
Wisconsin  Avenue,  (Conference  Room  TBA, 
Bethesda,  Maryland  20814. 

Open  October  13,  1  p.m.  to  2  p.m. 

Closed  for  remaincer  of  meeting. 

Purpose:  The  Subcommittee  is  charged 
with  the  initial  revie*  of  grant  applications 
proposing  experimer  tal,  analytical  and 
theoretical  research  on  costs,  quality,  access, 
effectiveness,  and  efliciency  of  the  delivery 
of  health  services  for  the  research  grant 
program  administered  by  the  AHCPR. 

Agenda:  The  open  session  of  the  meeting 
on  October  13  from  1  p.m.  to  2  p.m.  will  be 
devoted  to  a  business  meeting  covering 
administrative  matte:  s  and  Tieports.  There 
will  also  be  a  presentation  by  the 
Administrator,  AHCF  R.  During  the  closed 
session,  the  Subcomriittee  will  be  reviewing 
research  and  demons  latior  grant 
applications  relating  o  the  delivery, 
organization,  and  fimncing  of  health 
services.  In  accordan(«  with  the  Federal 
Advisory  Committee  \ct,  tide  5,  U.S.C. 
Appendix  2  and  title  >.  U.S.C.  552b(c](6).  the 
Administrator,  AHCPR.  has  made  a  formaJ 
determination  that  th<!se  latter  sessions  will 
be  closed  because  the  discussions  are  likely 
to  reveal  personal  information  concerning 
individuals  associatet  with  the  applications. 
This  information  is  e>empt  from  mandatory 
disclosure. 


Anyone  wishing  to  obtain  a  roster  of 
members,  minutes  of  the  meeting,  or  other 
relevant  information  should  contact 
Elizabeth  A.  Breckinridge,  Scientific  Review 
Administrator,  Scientific  Review  Branch, 
Agency  for  Health  Care  Policy  and  Research, 
Suite  602,  Executive  Office  Center,  2101  East 
Jefferson  Street,  Rockville,  Maryland  20852, 
Telephone  (301)  594-1449. 

Name:  Health  Care  Technology  Study 
Section. 

Date  and  Tune.  October  18-20, 1993, 8:30 
a.m. 

Place:  Marriott  Residence  Inn,  7335 
Wisconsin  Avenue,  Montgomery  D  Room. 
Bethesda,  Maryland  20814. 

Open  October  18, 8:30  a.m.  to  9:30  a.m. 

Closed  for  remainder  of  meeting. 

Purpose:  The  Study  Section  is  charged 
with  conducting  the  initial  review  of  health 
services  research  grant  applications 
concerned  with  medical  decisionmaking, 
computers  in  health  care  delivery,  and  the 
utilization  and  effects  of  health  care 
technologies  and  procedures. 

Agenda:  The  open  session  on  October  18 
&t>m  8:30  a.m.  to  9:30  a.m.  will  be  devoted 
to  a  business  meeting  covering  administrative 
matters  and  reports.  There  will  also  be  a 
presentation  by  the  Administrator,  AHCPR. 
The  closed  sessions  of  the  meeting  will  be 
devoted  to  a  review  of  health  services 
research  grant  applications  relating  to  the 
delivery,  organization,  and  financing  of 
health  services.  In  accordance  with  the 
Federal  Advisory  Committee  Act,  title  5, 
U.S.C.  Appendix  2  and  title  5,  U.S.C, 
552b(c)(6).  the  Administrator,  AHCPR,  has 
made  a  formal  determination  that  these  latter 
sessions  will  be  closed  because  the 
discussions  are  likely  to  reveal  personal 
information  concerning  individuals 
associated  with  the  applications.  This 
information  is  exempt  frtsm  mandatory 
disclosure. 

Anyone  wishing  to  obtain  a  roster  of 
members,  minutes  of  the  meeting,  or  other 
relevant  information  should  contact  Alan  E. 
Mayers,  Ph.D..  Scientific  Review 
Administrator.  Scientific  Review  Branch, 
Agency  for  Health  Care  Policy  and  Research, 
Suite  602.  Executive  Office  Center.  2101  East 
Jefferson  Street.  Rockville,  Maryland  20852, 
Telephone  (301)  594-1449. 

Name:  Health  Services  Research 
Dissemination  Study  Section. 

Dote  and  Time:  October  21-22, 1993. 8:30 
a.m. 

Place:  Sheraton  Washington  Hotel,  2660 
Woodlev  Road,  N.W.,  Delaware  B  Room, 
Washington,  DC.  20008. 

Open  October  21,  8:30-9:30  a.m. 

Gosed  for  remainder  of  meeting. 

Purpose:  The  Study  Section  is  charged 
with  the  review  of  and  making 
recommendations  on  grant  applications  for 
Federal  support  of  conferences,  workshops, 
meetings,  or  projects  related  to  dissemination 
and  utilization  of  research  findings,  and 
AHCPR  liaison  with  health  care  policy 
makers,  providers,  and  consumers. 

Agenda:  The  open  session  of  the  meeting 
on  October  21  fit)m  8:30  a.m.  to  9:30  a.m. 
will  be  devoted  to  a  business  meeting 
covering  administrative  matters  and  reports. 
During  the  closed  portions  of  the  meeting. 
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the  vStudy  Section  wiU  be  reviewing  grant 
applicaltons  retitting  to  the  dissemination  of 
research  on  the  organtzation.  costs,  and 
efficiency  o*  health  care  In  atcordance  with 
the  Fedefal  Advisory  Committee  Act.  title  5. 
use.  Appeadix  2  and  title  5.  U.S-C. 
552Mc)(6).  the  Administrator.  AH(PR.  has 
made  a  fonnal  determioation  that  these  latter 
sessions  will  be  cloced  because  the 
discussions  are  likely  to  reveal  personal 
information  concerning  individuals 
asMKiated  with  the  grant  applications.  This 
information  is  exempt  from  mandatory 
disclosure. . 

Anyone  wishing  to  obtain  a  roster  of 
members,  minutes  of  the  meeting,  or  other 
relevant  information  should  contact  Mrs. 
Linda  Blankenbaker.  Scientific  Keview 
Administrator.  Scientiflc  Review  Branch. 
Agency  for  Health  Care  Policy  and  Research. 
Suite  602.  2101  East  lefferson  Street. 
Rockville.  Maryland  20852.  Telephone  (301) 
594-1449. 

Agenda  items  for  all  meetings  are  subiect 
to  change  as  priorities  dictate. 

Dated-.  September  2. 1993. 
).  larrcft  Oiirtoa. 
AdministrafOT. 

jFR  Doc  93-22135  Filed  9-9-93;  8:45  ami 
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Food  and  Drug  Administration 
pocket  No.  93G-01 98] 

Purac  Btocltem  b.v.;  Fitirtg  o(  Petition 
For  Afrinnation  of  GRAS  Status 

AGENCY:  Food  and  Drug  Administration. 

HHS. 

ACTION:  Notice. 

SUMMARY:  The  Food  and  Drug 
Administration  (FDA)  is  announcing 
that  Purac  Biochem  b.v.  has  filed  a 
petition  (GRASP  2G0391).  proposing  to 
affirm  that  4-0-0'galactos>'l)-D-glocitol 
(lactitol)  is  generally  recognized  as  safie 
(GRAS)  for  use  as  a  low  calorie  bulk 
sweetener  in  chewing  gum.  hard  and 
soft  candy,  and  frozen  dairy  desserts. 
DATES:  Written  comments  by  November 
9,  1993. 

AOORESSES:  Submit  written  comments 
to  the  Dockets  Management  Branch 
(HFA-305),  Food  and  Drug 
Administration,  rm.  1-23, 12420 
Parklawn  Dr..  Rockville.  MD  20857. 
FOR  FURTHEM  INK>raNATION  CONTACT: 
Rosalie  M.  Angeles,  Center  for  Food 
Safety  and  Applied  Nutrition  (HFS- 
207),  Food  and  Drug  Administration. 
200  C  St.  SW..  Washington.  DC  20204. 
202-254-9528. 

SUPPLEMENTARY  INFORMATION:  In  a  notice 
published  in  the  Federal  Register  of 
August  19. 19B3  (48  FR  37708).  FDA 
anncHjnced  tbat  a  food  additive  petition 
(FAP  3A3727)  had  been  filed  by  CV. 
Chemie  Combinatie  Amsterdam  C.  C  A. 


(now  Purac  Biochem  b.v.),  Gorinchem. 
Holland,  proposing  that  part  172  (21 
CFR  part  172)  be  amended  to  provide 
for  the  safe  use  of  4-0-0-galactosyl)-D- 
glucitol  (lactitol)  as  a  reduced  calorie 
sweetening  agent  for  food.  The 
petitioner,  in  a  letter  dated  May  15. 
1992.  requested  that  FAP  3A3727  be 
withdrawn  without  prejudice  to  a  future 
filing.  The  notice  of  withdrawal  of  FAP 
3A3727  was  published  in  the  Federal 
Register  on  July  28.  1992  (57  FR  33358). 

■ftie  petitioner  subsequently 
submitted  a  petition  to  affirm  that  the 
subject  food  ingredient,  for  more  limited 
use.  is  GRAS.  Therefore,  under  the 
Federal  Food,  Drug,  and  Cosmetic  Act 
(sees.  201(s).  409(b)(5)  (21  U.S.C.  321(s). 
348(b)(5)))  and  the  regulations  for 
affirmation  of  GRAS  status  in  §  170.35 
(21  CFR  170.35),  notice  is  given  that 
Purac  Biochem  b.v..  c/o  Hyman,  Phelps 
&  McNamara,  700  Thirteenth  St..  NW., 
Washington.  DC  20005.  has  filed  a 
petition  (GRASP  2G0391).  proposing  to 
affirm  that  lactitol  is  GRAS  for  use  as  a 
low  calorie  bulk  sweetener  in  chewing 
gum,  hard  and  soft  candy,  and  fnrzsn 
dairy  desserts.  The  petition  has  been 
placed  on  display  at  the  Dockets 
Management  Branch  (address  above). 

Any  petition  that  meets  the 
requirements  outlined  in  §§  170.30  and 
170.35  (21  CFR  170.  30  and  170.35)  is 
filed  by  the  agency.  Importantly, 
however,  FDA  conducts  no  prefiling 
review  of  the  adequacy  of  data  to 
support  a  conclusion  that  the  subject  of 
the  petition  is  generally  recognized  as 
safe.  Thus,  the  filing  of  this  petition  for 
GRAS  afiirmation  should  not  be 
interpreted  as  a  preliminary  indication 
of  the  suitability  of  lactitol  for  GRAS 
affirmation. 

At  the  time  the  food  additive  petition 
(FAP  3A3727)  was  withdrawn,  the 
Center  for  Pood  Satiety  and  Applied 
Nutrition  (CI^AN)  had  questions  about 
certain  data  pertaining  to  lactitol. 
CFSAN's  questions  concerned  data 
submitted  in  FAP  3A3727  showing  a 
significantly  increased  incidence  of 
Leydig  cell  tumors  in  male  Wistar- 
derived  rats  fed  diets  containing  10 
percent  lactitol  during  their  lifetinie. 
The  agency  acltnowledges  that  GRASP 
2G0391  includes  a  recently  published 
assessment  of  the  relevance  of  Leydig 
cell  neoplasia  forhimian  safety. 
However,  the  agency's  notice  of  filing  of 
GRASP  2G0391  should  not  be 
interpreted  either  as  a  determination, 
preliminary  or  otherwise,  that  the  issue 
of  the  Leydig  cell  tumors  has  been 
resolved  or  that  lactitol  qualifies  for 
GRAS  affirmation.  These  determinations 
can  be  made  only  after  CFSAN  has 
completed  its  review  of  GRASP  2G0391 
and  confirmed  that  the  information 


available  adequately  addresses  the 
safety  of  lactitol. 

The  potential  environmental  impact 
of  this  action  is  being  reviewed.  If  the 
agency  finds  that  an  environmental 
impact  statement  is  not  required  and 
this  petition  results  in  a  regulation,  the 
notice  of  availability  of  the  agency's 
finding  of  no  significant  impact  and  the 
evidence  supporting  that  finding  will  be 
published  with  the  regulation  in  the 
Federal  Register  in  accordance  with  21 
CFR  25.40(c). 

iifterested  persons  may,  on  or  before 
November  9,  1993,  review  the  petition 
or  file  comments  (two  copies,  identified 
with  the  docket  number  found  in 
brackets  in  the  heading  of  this 
document)  with  the  Dockets 
Management  Branch  (address  above). 
Comments  should  include  any  available 
information  that  would  be  helpful  in 
determining  whether  the  substance  is. 
or  is  not.  GRAS  for  the  proposed  use, 
especially  information  regarding  the 
production  of  Leydig  cell  tumors  in  rats, 
and  the  relevance  of  such  tumors  to 
human  saCety.  A  copy  of  the  petition 
and  received  comments  may  be  seen  in 
the  Dockets  Managenwnt  Branch 
between  9  a.ra.  and  4  p.m.,  Monday 
through  Friday. 

Dated:  August  31. 1993. 
)otin  E.  Bailey, 

Acting  Director.  Center  for  Food  Safety  and 

Nutrition. 

|FR  Doc.  93-22060  Filed  9-9-93:  8:45  am) 
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[Docket  No.  93F-02861 

Hoechst  Ceianese  Corp.;  Fifing  of 
Food  AfMHive  Petition 

AGENCY:  Food  and  Drug  Administration, 

HHS. 

ACTION:  Notice. 

SUMMARY:  The  Food  and  Drug 
Administration  (FDA)  is  announcing 
that  Hoechst  Ceianese  Corp.  has  filed  a 
petition  proposing  that  the  food  additive 
regulations  be  amended  to  provide  for 
the  safe  use  of  acesulfame  potassium  as 
a  nonnutritive  sweetener  in  alcoholic 
beverages. 

DATES:  Written  comments  on  the 
petitioner's  environmental  assessment 
by  October  12. 1993. 
ADDRESSES:  Submit  written  comments 
to  the  Dockets  Management  Branch 
(HFA-305),  Food  and  Drug 
AdmiQistnti(».  rm.  1-23, 12420 
Parklawn  Dr..  Rockville.  MD  20857. 
FOR  FURTHER  INFORMATION  CONTACT: 
Patricia  A.  Hansen.  Center  for  Food 
Safety  and  Applied  Nutrition  (HFS- 
206).  Food  and  Drug  Administration. 
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200  C  St.  SW.,  Washington.  DC  20204. 
202-254-9523. 

SUPPLadfTARV  INFOMMTtON:  Under  the 
Federal  Food.  Drug,  and  Cosmetic  Act 
(sec.  409fbM5)  (21  U.S.C.  348(b)(5))). 
notice  is  given  that  a  food  additive 
petition  (FAP  3A4391)  has  been  filed  by 
Hoechst  Ceianese  Corp..  Rt.  202-206 
North,  Somerville,  NJ  08876.  The 
petition  proposes  that  the  food  additive 
regulations  in  §  172.800  Acesuffame 
potassium  (21  CFR  172.800)  be 
amended  to  provide  for  the  safe  use  of 
acesulfame  potassium  as  a  nonnutritive 
sweetener  in  alcoholic  beverages. 

T?»e  potential  environmental  impact 
of  this  action  is  being  reviewed.  To 
encourage  pnbFtc  participation 
consistent  wHh  regufations  promulgated 
under  the  National  Environmental 
Policy  Act  (40  CFR  1501.4(b)).  the 
agency  is  placing  the  environmental 
assessment  submitted  with  the  petition 
that  is  the  subject  of  this  notice  on 
public  display  at  the  Dockets 
Management  Branch  (address  above)  for 
public  review  and  comment.  Interested 
persons  may.  on  or  before  October  12. 
1993.  submit  to  the  Dockets 
Management  Branch  (address  above) 
written  comments.  Two  copies  of  any 
comments  are  to  be  submitted,  except 
that  individuals  may  submit  one  copy. 
Comments  are  to  be  identified  with  the 
docket  number  found  in  brackets  in  the 
heading  of  this  document.  Received 
comments  may  be  seen  in  the  office 
above  between  9  a.m.  and  4  p.m.. 
Monday  through  Friday.  FDA  will  also 
place  on  public  display  any 
amendments  to.  or  comments  on.  the 
petitioner's  environmental  assessment 
without  further  announcement  in  the 
Federal  Register.  If,  based  on  its  review, 
the  agency  finds  that  an  environmental 
impact  statement  is  not  required  and 
this  petition  results  in  a  regulation,  the 
notice  of  availability  of  the  agency's 
finding  of  no  significant  impact  and  the 
evidence  supporting  that  finding  will  be 
published  with  the  regulation  in  the 
Federal  Register  in  accordance  with  21 
CFR  25.40(c). 

Dated:  Au^st  31. 1993. 
(ohn  E.  Bailey. 

Acting  Director.  Center  for  Food  Safety  and 
Nutrition. 

|FR  Doc  93-22061  Filed  9-9-93;  8:45  am) 
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Public  HeaHh  Service 

Agency  Forms  Subrnftted  to  the  Office 
of  Managemefrt  and  Budget  for 
Clearance 

Each  Friday  the  Public  Health  Service 
(PHS)  publishes  a  list  of  information 


collection  requests  it  has  submitted  to 
the  Office  of  Management  and  Budget 
(OMB)  for  cleerame  in  compliance  with 
the  Paperwork  Ret!  uction  Act  (44  U.S.C. 
chapter  35).  The  following  requests  have 
been  submitted  to  DMB  since  the  last 
list  was  published  on  September  3.  (Call 
Reports  Clearance  Dfficer  on  202-690- 
7100  for  copies  of  package) 

1.  Scientific  and  Technical 
Competency  Form — 0925-0287— The 
Office  of  Person ne  Management  (OPM) 
granted  the  Nation  il  Institutes  of  Health 
(NIH)  authority  to  -ate.  rank  and 
establish  competitor  inventories  for 
Biologist.  Mil  robic  logist.  and  Chemist 
positions.  GS-9/15.  The  NIH  will  utilize 
OPM's  Competitive.  Recruiting  and 
Examining  System  (CKES)  to  meet  these 
objectives.  The  NIH-wide  Scientific  and 
Technical  Competttrjcy  Form  was 
developed  from  th<j  currerHly  approved 
NCI  form  to  captur;  the  data  r>eeded  to 
issue  the  applicant  a  Notice  of  Rating, 
certify  the  best  qualified  candidates  to 
selecting  officials,  md  expeditiously  fill 
critical  scientific  pssitions  at  NIH. 
Respondents:  Individuals  or 
households;  Number  of  Respondents: 
1800;  Number  of  Responses  per 
Respondent:  1;  Aviruge  Burden  per 
Response:  .063  hr.;  Estimated  Annual 
Burden:  150  hrs. 

2.  1994  National  Household  Survey 
on  Drug  Abuse— 0<)30-01 10— This 
study,  which  will  ,•  ffect  the  population 
of  the  United  States,  is  necessary  to 
determine  the  prevalence  of  cigarette, 
alcohol,  hcit  and  illicit  drug  use.  The 
results  will  be  use<:  by  SAMHSA. 
ONDCP.  govemmeit  agencies  and  other 
concerned  individuals  and 
organizations  to  di  ^ect  their  activities 
and  establish  policy.  Respondents: 
Individuals  or  houiehc^ds:  Number  of 
Respondents:  23.5<iG;  Number  of 
Responses  per  Res^wndent:  1;  Average 
Burden  per  Respor  se:  1.38  hrs.; 
Estimated  Annual  Burden:  32,490  hrs. 

3.  Minors'  Access  to  Tobacco — 45 
CFR  parts  96.122  aid  96.130— NPRM— 
New — The  rule  will  provide  guidarjce  to 
States  regarding  coTipliance  with 
Section  1926  of  the  Public  Health 
Service  Act  (42  U.i  .C  300x-2G)  related 
to  smoking.  The  ru  e  would  implement 
the  legislation  by  s  lecifyjng  the  annual 
reporting  requirem  »ts  to  be  in 
compli£B)ce  with  th  is  section: 
Respondents:  State  or  local 
governments;  Num  ber  of  Respondents: 
1;  Number  of  Resp(>nses  per 
Respondent  1;  Average  Burden  per 
Response:  1  te-.;  Estimated  Annual 
Burden:  1  hr. 

Desk  Officer  Shaonah  Koss. 

Written  cotnments  and 
recommendations  lor  the  proposed 
information  coUectmns  should  be  sent 


within  30  days  of  this  notice  directly  to 
the  OMB  Desk  Officer  designated  above 
at  the  following  address:  Human 
Resources  and  Housing  Branch.  New 
Executive  Office  Building,  room  3002. 
Washington,  DC  20503. 

Dated:  September  3.  1993. 
lames  ScaakM, 

Dwector.  Divisiop  of  Data  Policy.  (Jffke  of 
Health  Ptanning  arid  Evalnalkin. 
IFR  Due  93-2205r7  Filed  9-9-93:  8:45  am| 
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Core  Support  of  Selected  Boards 
Introduction 

The  PuWic  Health  Serv  ice  (PHS) 
announces  it  has  awarded  fiscal  year 
(FY)  1993  funds  for  a  cooperative 
agreement  to  provide  core  support  to 
selected  boards  of  the  National 
Academy  of  Sciences  to  support 
activities  In  a  number  of  health  areas, 
including  health  promotion  and  disease 
prevention;  healthcare  ser\'ices  and 
maintenance;  mental  health;  toxicology 
and  environmental  heahh  hazards; 
laboratory  animal  research;  food  and 
nutrition:  and  biological  effects  of 
ionizing  radiation. 

In  carrying  out  its  mission,  the  PHS 
wishes  to  have  available  to  it  standing 
boards  composed  of  leading  researchers 
in  relevant  domains  that  could  be  called 
together  to  provide  either  informal 
advice  or  more  deliberative  seminars  or 
studies  on  discrete  issues. 

Authority 

This  program  is  authorized  under 
Section  301  of  the  Public  Health  Act,  42 
CFR  part  52. 

Eligible  Applicants 

Assistance  was  i>rovided  only  to  the 
National  Academy  of  Sciences, 
Washington,  DC.  No  other  a[>plications 
were  solicited. 

The  National  Academy  of  Sciences 
(NAS)  is  the  only  organization  that  has 
a  unique  and  special  relationship  with 
the  Federal  Government  which  has  the 
ability  to  assemble  committees  and 
boards  of  the  Nation's  most  eminent 
scholars,  to  furnish  independent  advice 
and  guidance  of  the  highest  quality  with 
an  unperalleted  level  of  objectivity.  This 
combination  of  advice  and  objectivity  is 
a  succinct  asset  to  the  PHS  in  carrying 
out  its  mission. 

Fund  ing  Level 

S546,800.  including  direct  and 
indirect  costs,  was  awarded  to  the 
National  Academy  of  Sciences  for  this 
co<^>erative  agreement  for  a  12-month 
budget  period  with  a  project  period  of 
up  to  5  years.  Continuation  awards 
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within  the  project  period  will  be  made 
on  the  basis  of  satisfactory  performance 
and  the  availability  of  funds. 

Purpose 

The  purpose  of  this  cooperative 
agreement  is  to  provide  access  by  PHS 
to  comments  from  board  members 
regarding  matters  of  interest  to  PHS. 
including  independent  advice  on  how 
complex  issues  might  be  defined  and 
addressed  in  further  studies  and  to 
shape  an  annual  program  of  studies  in 
the  subject  areas  designed  to  address  the 
problems  and  issues  identified. 

Program  Requirements 

During  the  period  of  this  cooperative 
agreement,  the  federal  substantial 
involvement  will  be  as  follows: 

1.  Meet  with  NAS  to  discuss  plans  for 
the  activity  of  the  Boards  during  the 
coming  year; 

2.  Be  m  contact  with  NAS  staff  prior 
to  Board  meetings  to  discuss  the  agenda 
for  board  meetings;  and 

3.  Attend  presentations,  when 
appropriate,  to  pursue  specific  ideas 
and  suggestions  generated  by  the 
Boards. 

Evaluation  Criteria 

The  application  was  reviewed  and 
evaluated  according  to  the  following 
criteria: 

A.  Degree  to  which  the  applicant 
demonstrates  their  understanding  of  the 
problem  and  the  purpose  of  the  award. 

B.  Degree  to  which  the  objectives  are 
consistent  with  the  stated  purpose  of  the 
application  and  the  ability  to  meet  the 
objectives  within  the  specified  period. 

C.  Adequacy  of  plans  to  monitor 
progress  toward  meeting  the  programs 
activities  and  objectives. 

D.  Degree  to  which  the  applicant 
demonstrates  the  capability  to  provide 
the  staff  and  resources  necessary  to 
perform  and  manage  the  project. 

E.  Degree  to  which  the  buoget  is 
reasonable,  adequately  justified  and 
consistent  with  the  intended  use  of  the 
grant  funds. 

Catalog  of  Federal  Domestic  Assistance 
Number 

A  Catalog  of  Federal  Domestic 
Assistance  Number  is  not  required 
because  the  project  is  the  only  one  to  be 
funded  in  this  activity. 

Where  to  Obtain  Additional 
Information 

Additional  information  regarding  this 
program  can  be  obtained  by  contacting 
Qndy  Oswald,  Contract  Specialist, 
General  Acquisitions  Branch.  Division 
of  Acquisition  Management,  ASC/OM, 
5600  Fishers  Lane,  room  5-101, 
Rockville.  MD  20857. 


Programmatic  technical  assistance 
may  be  obtained  from  Melanie 
Timberlake,  Oflice  of  Health  Planning 
and  Evaluation,  HHH  Building,  room 
740G,  200  Independence  Ave.  SW., 
Washington.  DC  20001. 

Dated:  August  17. 1993. 
Wilford  I.  Fotbush, 

Director.  Office  of  Management. 

jFR  Doc.  93-22053  Filed  9-9-93;  8:45  ami 
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Social  Security  Administration 

Statement  of  Organization.  Functions 
and  Delegation  of  Authority 

Part  S  of  the  Statement  of 
Organization,  Functions  and 
Delegations  of  Authority  for  the 
Department  of  Health  and  Human 
Services  covers  the  Social  Security 
Administration.  Chapter  Si  covers  the 
Deputy  Commissioner  for  Finance, 
Assessment  and  Management.  Notice  is 
hereby  given  that  subchapter  SIR,  the 
Office  of  Facilities  Management,  is 
being  amended  to  reflect  the 
realignment  of  division  functions  within 
that  ofnce.  The  changes  are  as  follows: 
Section  SlR.10  The  Office  of  Facilities 
Management — (Organization): 

Add: 

F.  The  Division  of  Building 
Operations  (SlRC).  Section  SlR.20  The 
Office  of  Facilities  Management — 
(Functions): 

D.  The  Division  of  Facilities  (SlRA). 

Delete: 

1.  through  5.  In  its  entirety. 

Add: 

1.  Directs  the  national  SSA  real 
property  program  including  short-  and 
long-range  facilities  planning;  design, 
construction  and  leasing  of  central 
office  and  large  field  facilities: 
maintenance,  rep>air  and  construction 
projects  and  policy  development  related 
to  these  operations.  Oversees  the 
preventive  maintenance  program  for  all 
Government-owned,  SSA  occupied 
buildings  nationwide. 

2.  Provides  technical  guidance, 
consultation,  coordination  and  advice 
on  architectural  and  engineering  design 
for  SSA,  manages  a  technical  drafting 
service  and  design  support  function  and 
provides  an  engineering  resource  to 
plan  and  review  alterations,  repairs  and 
improvements  to  SSA  facilities. 

3.  Develops  and  implements 
nationwide  SSA  policies,  objectives, 
standards  and  procedures  in  the  areas  of 
real  property  and  space  management. 

4.  Provides  SSA  liaison  on  all  matters 
concerning  nationwide  space  and  real 
property  management,  delegations  of 
building  operations  and  space 


acquisition  with  the  General  Services 
Administration  (GSA).  HHS.  other 
Federal  agencies  and  the  Public  Works 
Committees. 

5.  Provides  automation  support  for 
SSA  facilities  management. 

Add: 

F.  The  Division  of  Building 
Operations  (SlRC) 

1.  Has  responsibility  for  SSA 
headquarters  facility  planning  and  space 
management.  Acquires,  utilizes  and 
manages  space  at  SSA  headquarters  and 
directs  a  comprehensive  space 
inventory  and  utilization  system. 

2.  Develops  and  implements  policies, 
objectives,  standards  and  procedures 
regarding  SSA  headquarters  real 
property  and  space  management. 

3.  Provides  liaison  on  matters 
concerning  SSA  headquarters  space  and 
real  property  management  including 
building  operations  and  space 
acquisition  with  GSA,  HHS  and  other 
Federal  agencies,  as  necessary. 

4.  Directs  real  property  program  for 
headquarters  central  office  including 
facilities  planning;  and  maintenance, 
re[>air,  and  construction  projects  and 
policy  development  related  to  these 
operations. 

Dated:  August  24. 1993. 
Ruth  A.  Pierce, 

Deputy  Commissioner  for  Human  Fesources. 
IFR  Doc.  93-22144  Filed  9-9-93;  8:45  ami 
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DEPARTMENT  OF  HOUSING  AND 
URBAN  DEVELOPMENT 

Office  of  the  Assistant  Secretary  for 
Community  Planning  and 
Development 

[Docket  No.  N-a3-1»17:  FR-3350-N-48] 

Federal  Property  Suitable  as  Facilities 
to  Assist  the  Homeless 

AGENCY:  Office  of  the  Assistant 
Secretary  for  Community  Planning  and 
Development,  HUD. 
action:  Notice. 

SUMMARY:  This  Notice  identifies 
unutilized,  underutilized,  excess,  and 
surplus  Federal  property  reviewed  by 
HUD  for  suitability  for  possible  use  to 
assist  the  homeless. 
ADDRESSES:  For  further  information, 
contact  Mark  Johnston,  room  7262, 
Depiartment  of  Housing  and  Urban 
Development,  451  Seventh  Street  SW, 
Washington.  EX:  20410;  telephone  (202) 
70S-4300;  TDD  number  for  the  hearing- 
and  speech-impaired  (202)  708-2565 
(these  telephone  numbers  are  not  toll- 
free),  or  call  the  toll-free  Title  V 
information  line  at  1-800-927-7588. 
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SUPPLEMENTARY  INfORMATIOM:  In 
accordance  with  56  PR  23789  (N4ay  24. 
1991)  and  section  501  of  the  Stewart  B. 
McKinney  Homeless  Assistance  Act  (42 
U.S.C.  11411).  as  amended.  HUD  is 
publishing  this  Notice  to  identify 
Federal  buildings  and  other  real 
property  that  HUD  has  reviewed  for 
suitability  for  use  to  assist  the  homeless. 
The  properties  were  reviewed  using 
infbnnation  provided  lo  HUD  by 
Federal  landhoiding  agencies  regarding 
unutilized  and  underutilized  buildings 
and  real  property  controlled  by  such 
agencies  or  by  GSA  regarding  its 
inventory  of  excess  or  surplus  Federal 
property.  This  Notice  is  also  published 
in  order  to  comply  with  the  December 
12, 1988  Court  Order  in  National 
Coalition  for  the  Homeless  v.  Veterans 
Administration,  No.  88-2503-OG 
(D.D.C.).^ 

Proj^Brties  reviewed  are  listed  in  this 
Notice-according  to  the  following 
categories:  Suitable/available,  suitable/ 
unavailable,  suitable/to  be  excess,  and 
unsuitable.  The  properties  listed  in  the 
three  suitable  categories  have  been 
reviewed  by  the  landhoiding  agencies, 
and  each  agency  has  transmitted  to 
HUD:  (1)  Its  intention  to  make  the 
property  available  for  use  to  assist  the 
homeless,  (2)  its  intention  to  declare  the 
property  excess  lo  the  agency's  needs,  or 
(3)  a  statement  of  the  reasons  that  the 
property  cannot  be  declared  excess  or 
made  available  for  use  as  fecilities  to 
assist  the  homeless. 

Properties  listed  as  suitable/available 
will  be  svaitable  exclusively  for 
homeless  use  for  a  period  of  60  days 
from  the  date  of  this  Notice.  Homeless 
assistance  providers  interested  in  any 
such  property  should  send  a  written 
expression  of  interest  to  HHS,  addressed 
to  Judy  Breitman.  Division  of  Health 
Facilities  Planning.  U.S.  Public  Health 
Service.  HHS.  room  17A-10.  5600 
Fishers  Lane.  Rockvilie,  MD  20857; 
(301)  443-2265.  (This  is  not  a  toU-free 
number.)  HHS  will  nwil  to  the 
interested  provider  an  application 
packet,  whidi  will  include  instructions 
for  completing  the  application.  In  order 
to  maximize  the  opportunity  to  utilize  a 
suitable  property,  providers  should 
submit  their  written  expressions  of 
interest  as  soon  as  possible.  For 
complete  details  concerning  the 
processing  of  applications,  the  reader  is 
encouraged  to  refer  to  the  interim  rule 
governing  this  program,  56  FR  23789 
(May  24, 1991). 

For  properties  listed  as  suitable/to  be 
excess,  that  property  may,  if 
subsequei^y  accepted  as  excess  by 
GSA.  be  made  available  for  use  by  the 
homeless  in  accordance  with  applicable 
law,  subject  to  screening  for  other 


Federal  use.  At  th;  appropriate  time. 
HUD  will  publish  the  property  in  a 
Notice  showing  it  as  eithw  suitable/ 
available  or  suitable/unavailable. 

For  properties  listed  as  suitable/ 
uoavailabfe.  the  Ltndholding  agency  has 
decided  that  the  \  roperty  cannot  be 
declared  excess  o*  xaado  available  for 
use  to  assist  the  homeless,  and  the 
property  will  not  be  available. 

Properties  listel  as  unsuitable  will 
not  be  made  available  for  any  other 
purpose  for  20  days  from  the  date  of  this 
Notice.  Homeless  assistance  providers 
interested  in  a  review  by  HUD  of  the 
determination  of  jnsuitability  should 
call  the  toll  free  information  line  at  1- 
800-927-7588  fo"  detailed  instructions 
or  write  a  letter  to  Mark  Johnston  at  the 
address  Hsted  at  the  beginning  of  this 
Notice.  Included  in  the  request  for 
review  should  be  the  property  address 
(including  zip  code),  the  date  of 
publication  in  tho  Federal  Register,  the 
landhoiding  agercy,  and  the  property 
number. 

For  more  infornati(Mi  regarding 
particulv  properties  identified  in  this 
Notice  (i.e.,  acreege,  floor  plan,  existing 
sanitary  facilities .  exact  street  address), 
providers  should  contact  the 
appropriate  land  lolding  agencies  at  the 
following  addresses:  Department  o/ 
Health  and  Hum  jv  Services:  Judy 
Breitman,  Chief,  Real  Property  Branch. 
Div.  of  Health  Facilities  Planning.  Rm. 
17A10.  5600  Fishers  Lane,  Rockvilie. 
MD  20857;  (301)  443-2285;  Department 
of  Interior:  Lola  I).  Knight,  Property 
Management  Specialist,  1849  C  St.  N\V, 
Mailstop  5512-MIB,  Washington,  DC 
20240;  (202)  208-4080;  U.S.  Air  Force: 
John  Carr,  Realt)  Specialist.  HQ- 
AFBDA/BDR,  Pentagon.  Washington. 
DC  20330-5130;  (703)  696-5569;  (These 
are  not  toll-free  numbers). 

Dated:  Septembf  r  3. 1903. 

Jacqvae  M.  Lawiof . 

Deputy  Assistant  Secretary  for  Ecoaomic 
Development 

Title  V.  Federal  Sitrphs  Piinjeity  Program 
Federal  Register  R  eport  (br  g/lO/M 

Suitable/Avaiiabk  Properties 

Buildings  (by  Stab  ) 

California 
Quarters  1,  TV  00(1 
950  Tenoenee  Va  ley  Rood 
Mill  Valley  Co:  MiTio  CA  94941- 
LandholdiBg  Agercy:  Interior 
Property  Number.  619320002 
Status:  Unutilized 

Comment:  828  sq.  fL,  1  story  wood  frame 
residence,  fair  cindition,  off-site  use  only 

Land(byStatef 

California 

Airfield 

Norton  Air  Force  3ase 


San  Bernardino  Co:  San  Bernardino  CA 

92409- 
Landholding  Agency:  Air  Force-BC 
Property  Number  199330023 
Status:  Excess 

Base  closure  Number  of  Units;  1 
Comment;  approximately  11 00  acres  of  land 

(airfield),  scheduled  to  be  vacated  3/31/94. 
Folsom  South  Canal 
SW  comer  of  Whiterock  Rd.  &  Foisom  S 

Canal 
Rancho  Cordova  Co;  Sacramento  CA  9S670- 
Landholding  Agency:  Interior 
Property  Number:  619310002 
Status:  Excess 
Comment:  1.52  acre*;  perpetual  easement 

over  .25  acre,  surrounding  land  use  is 

commercial 

SaitabWTo  Be  ExccaM^ 

Lond  (by  State) 

Arizoaa 

LAND— APO-CR-1 2-26A-09 
120  Street  and  Mountain  View 
ScoOsdale  Co:  Maricope  AZ  8.S259- 
Locatioii:  South  of  Shea  Boulevard  and  East 

of  120th  Street 
Landhoiding  Ageixry:  Interior 
Propert)'  Number.  619240002 
Status:  Unutilized 
Comment:  4.75  acres,  easement  restrictions, 

most  recent  use — acquired  for  construction 

of  CAP  canal. 

New  Mexico 

Land,  LPN  Service  BIdg. 

1015  Indian  School  Road 

Albuquerque  Co:  Bernalillo  NM  87102- 

Landholding  Agencr  HHS 

Property  Number:  579220001 

Status:  Unutilized 

Conunent:  0.2732  acres,  uaderground  la«ra 
sprinkler,  most  recent  use — maintenance 
yard,  secured  w/chain  link  fence. 

Unsuitable  Prapertics 

Buildings  (by  Statef 

Arkansas 

Winston  Spring  House 

Garfield  Co:  Benton  AR  72732- 

Landholding  Agency:  Interior 

Property  Number  619320001 

Status;  Excess 

Reason:  Other 

Conruueat:  Extensive  deterioratioa 

NewMfflcico 

Farmington  Office  and  Yard 

900  La  Plata  Highway 

Famiington  Co;  San  )uan  NM  S7499- 

Landbt^ing  Agency:  Interior 

Property  Number;  619010001 

Status:  Unutilized 

Reason;  Within  airport  runway  clear  zone 

Oregon 

Eugene  District  Office  Site 
751  South  Danebo 
Eugene  Co:  Lane  OR  97402- 
LandhoUiing  Agmcy:  Interior 
Property  Number  619010003 
Status:  Underutilized 
Reason:  Within  2000  ft.  of  flanunable  or 
explosive  material 
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Land  (by  State) 

Puerto  Rico 

119.3  acres 

Culebra  Island  PR  00775- 

Landholding  Agency:  Interior 

Property  Number:  619210001 

Status:  Excess 

Reason:  Floodway 

IFR  Doc.  93-21945  Filed  9-9-93;  8:45  a.m.) 

WLLJMG  COOC  421l>-2»-F 


DEPARTMENT  OF  THE  INTERIOR 
Bureau  of  Land  Management 

[UT-040-03--*212-14J 

Proposed  Plan  Amendment;  Vermilion 
IManagement  Framework  Plan 

AGENCY:  Bureau  of  Land  Management. 

Interior. 

ACTION:  Notice  of  availability. 

SUMMARY:  This  notice  is  to  advise  the 
public  that  the  proposed  planning 
amendment  and  associated 
environmental  assessment  for  the 
Vermilion  Management  Framework  Plan 
(VMFP),  Kanab  Resources  Area,  Cedar 
City  District  have  been  completed.  The 
proposed  decision  provides  for  the  sale 
of  240.37  acres  of  public  land  in  Kane 
County.  Utah,  described  below  to  Kanab 
City. 

Salt  Ulie  Meridian.  Utah 

T.43S..R.6W.. 
Sec.  23  Sv.,SEv«SEV« 
Sec.  26,  Uts  7.  8,  S'/2SEV4NEv.. 
NEV«SWV«,  EV2SEV4. 

DATES:  The  protest  period  for  this  plan 
amendment  and  decision  will 
commence  with  the  date  of  this  notice. 
Protests  must  be  submitted  on  or  before 
October  12. 1993. 
AOORESSES:  Protests  should  be 
addressed  to  the  Director,  Bureau  of 
Land  Management  (760).  MS  406  LS. 
849  C  Street  NW.,  Washington  DC 
20240. 

FOR  FURTHER  INFORMATION  CONTACT: 
Verlin  L.  Smith,  Area  Manager.  Kanab 
Resource  Area  Office,  318  North  100 
East,  Kanab,  Utah  84741.  telephone 
(801)644-2612. 

SUPPLEMENTARY  INFORMATION:  This  plan 
amendment  is  nescessary  since  the 
existing  plan  does  not  identify  this  land 
for  disposal.  The  environmental 
assessment  does  not  identify  any 
significant  impacts.  Resource  values, 
public  values,  objectives  involved,  and 
the  public  interest  would  be  served  by 
providing  these  lands  within  the  dty 
limits  of  Kanab.  Utah,  to  Kanab  City 
through  a  noncompetitive  sale 
consistent  with  the  Omnibus  Public 


Lands  and  National  Forest  Adjustments 
Act  of  1988  (Public  Law  100-699). 

This  action  is  announced  pursuant  to 
section  203  of  the  Federal  Land  Policy 
and  Management  Act  of  1976  and  43 
CFR,  part  1610.  The  proposed  planning 
amendment  is  subject  to  protest  from 
any  adversely  affected  party  who 
participated  in  the  planning  process. 
Protests  must  be  made  in  accordance 
with  the  provisions  of  43  CFR  1610.5- 
2.  Protests  must  contain  the  following 
minimal  information: 

•  The  name,  mailing  address, 
telephone  number,  and  interest  of  the 
person  filing  the  protest. 

•  A  statement  of  the  issue  or  issues 
being  protested. 

•  A  statement  of  the  part  or  parts 
being  protested  and  a  citing  of  pages, 
paragraphs,  maps,  etc.,  of  the  proposed 
plan  amendment,  where  practical. 

•  A  copy  of  all  documents  addressing 
the  issue(s)  submitted  by  the  protester 
during  the  planning  process  or  a  - 
reference  to  the  date  when  the  protester 
discussed  the  issue(s)  for  the  record. 

•  A  concise  statement  as  to  why  the 
protester  believes  the  BLM  State 
Director's  decision  is  in  error. 

G.  William  Lamb. 

Acting  State  Director. 

IFR  Doc.  93-22054  Filed  9-9-93;  8:45  am) 

BILUMQ  COM  4310-OO-M 


[CA-020-4320-01] 

Susanville  District  Advisory  Council; 
Meeting 

AGENCY:  Bureau  of  Land  Management. 
Interior  Susanville  District  Advisory 
Council.  Susanville,  California 
ACTION:  Notice  of  meeting. 

SUMMARY:  Notice  is  hereby  given  that 
the  Bureau  of  Land  Management's 
Susanville  District  Advisory  Council 
will  meet  Tuesday,  September  28,  from 
10  a.m.  to  4  p.m.  in  the  BLMs 
Susanville  District  Office.  705  Hall 
Street.  Susanville.  California. 

Items  on  the  agenda  will  include  a 
discussion  about  the  Department  of  the 
Interior's  Rangeland  Reform  '94,  an 
update  on  the  Susanville  District's 
progress  in  Ecosystem  Management,  an 
update  on  the  District's  Wild  Horse  and 
Burro  management  program,  and  a 
report  on  the  BLM's  proposal  to 
withdraw  lands  in  High  Rock  Canyon 
from  mineral  entry.  BLM  Area  Managers 
will  present  reports  on  activities  in  their 
Resource  Areas. 

The  meeting  is  open  to  the  public  and 
lime  will  be  provided  on  the  agenda  for 
public  comment. 

Summary  minutes  of  the  board 
meeting  will  be  maintained  in  the 


Susanville  District  Office,  and  will  be 

available  for  public  inspection  and 

reproduction  (during  regular  business 

hours)  within  30  days  following  the 

meeting. 

Herrick  E.  Hanks, 

District  Manager. 

IFR  Doc.  93-22174  Filed  9-9-93,  8:45  ami 

BILUNO  COOC  «310^40-M 

[OR-«43-2300-02;  GP3-382;  OR-47e32] 

Order  Providing  for  Opening  of  Lands; 
Oregon 

AGENCY:  Bureau  of  Land  Management, 

Interior. 

action:  Notice. 

SUMMARY:  This  action  will  open  2,280 
acres  of  the  2,360  acres  of  acquired 
lands  to  surface  entry,  and  2,284  acres 
to  mining  and  mineral  leasing.  The 
mineral  estate  in  76  acres  is  not  in 
Federal  ownership,  and  80  acres  are 
within  the  boundary  of  the  Deschutes 
Wild  and  Scenic  River  withdrawal  and 
will  not  be  opened  to  surface  entry. 
EFFECTIVE  DATE:  October  15, 1993. 
FOR  FURTHER  INFORMATION  CONTACT: 
Linda  Sullivan,  BLM  Oregon/ 
Washington  State  Office.  P.O.  Box  2965. 
Portland.  Oregon  97208,  503-280-7171. 

SUPPLEMENTARY  INFORMATION: 

1.  Under  the  authority  of  section  205 
of  the  Federal  Land  Policy  and 
Management  Act  of  1976.  43  U.S.C. 
1715.  the  following  described  lands 
were  acquired  by  the  United  States  to  be 
administered  as  public  lands  under  the 
jurisdiction  of  the  Bureau  of  Land 
Management: 

Willamette  Meridian 

T.  2  S..  R.  15  E.. 

Sec.  14,  SVaNEv*,  NWv«,  and  NW'aSW'/.; 

Sec.  15,  SEv«NEv«  and  NEV«SEv«; 

Sec.  16.  Sv.iN'/i  and  Sv^-. 

Sec.  17.  that  portion  of  the  Ev.jE v^ 
described  as  follows:  Beginning  at  the 
northeast  comer  of  the  SEv«NEV«; 
Thence  west  330  feet;  Thence 
southwesterly  to  a  point  on  the  south 
line  of  Sec.  17.  said  point  being  1.055 
feet  west  of  the  southeast  comer  of  said 
Sec.  17;  Thence  east  along  the  south  line 
of  Sec.  17, 1 .055  feet,  more  or  less,  to  the 
east  line  of  Sec  17;  Thence  north  along 
the  east  line  of  Sec.  17  to  the  northeast 
comer  of  the  SE'ANE'A  and  the  point  of 
beginning;  *< 

Sec.  20,  that  portion  of  the  NE'A  described 
as  follows:  Beginning  at  the  northeast 
comer  of  Sec.  20;  Thence  west  along  the 
north  section  line  of  said  Sec  20  a 
distance  of  1,056  feet;  Thence 
southwesterly  to  a  point  on  the  north 
line  of  the  south  one-half  of  said  Sec.  20. 
said  point  being  1 .618  feet,  more  or  less, 
from  the  east  quarter  comer  of  said  Sec. 
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20;  Thence  east  along  said  north  line  of 
the  south  half  of  Sec.  20. 1.618  feet,  more 
or  less,  to  the  east  quarter  comer  of  Sec. 
20;  Thence  north  on  the  east  sectionline 
of  said  Sec.  20  to  the  point  of  beginning; 

Sec.  21.  N'/i.  S'/iS'.^.  and  NE'ASE'A; 

Sec.  22.  SVzS'/i; 

Sec.  23,  that  portion  of  the  Sv^SW'/.  lying 
west  of  the  Deschutes  River,  excepting 
the  right-of-way  of  the  Oregon  Trunk 
Railroad: 

Sec.  26.  WV2NWV,  and  NWV.SWV*. 
excepting  the  right-of-way  of  the  Orogon 
Trunk  Railroad; 

Sec.  27,  NEV4NEV«  and  those  portions  of 
the  E'/^SEV«  lying  north  of  the  Deschutes 
River,  excepting  the  right-of-way  of  the 
Oregon  Trunk  Railroad: 

Sec.  2«.  NVzN'/i,  S'/iNWV4,  and  NVtS'/z. 

The  areas  described  aggregate 
approximately  2,360  acres  in  Wasco  County 

2.  The  land  lying  within  one-quarter 
mile  of  the  river  in  the  land  described 
below  is  included  in  the  withdrawal  for 
the  Deschutes  Wild  and  Scenic  River 
and  will  remain  closed  to  surface  entry: 

Willamette  Meridian 

T.  2S..R.  15  E.. 

Sec.  23.  that  portion  of  the  SVzSWv.  lying 
west  of  the  Deschutes  River,  excepting 
the  right-of-way  of  the  Oregon  Trunk 
Railroad; 

Sec.  26,  NW'/.SWV4,  excepting  the  right-of- 
way  of  the  Or«»gon  Trunk  Railroad; 

Sec.  27,  that  portion  of  the  EV;iSEV«  lying 
north  of  the  Deschutes  River,  excepting 
the  right-of-way  of  the  Oregon  Trunk 
Railroad. 

The  areas  descril)ed  aggregate 
approximately  80  acres  in  Wasco  County. 

3.  The  mineral  estate  in  Sec.  20,  T,  2 
S..  R.  15  E..  W,M.,  is  not  in  Federal 
ownership  and  will  not  be  opened  to 
mining  and  mineral  leasing. 

4.  At  8:30  a.m..  on  October  15. 1993. 
the  lands  described  in  paragraph  1 , 
except  as  provided  in  paragraph  2,  will 
be  opened  to  operation  of  the  public 
land  laws  generally,  subject  to  valid 
existing  rights,  the  provisions  of  existing 
withdrawals,  and  the  requirements  of 
applicable  law.  All  valid  existing 
applications  received  at  or  prior  to  8:30 
a.m..  on  October  15. 1993.  will  be 
considered  as  simultaneously  filed  at 
that  time.  Those  received  thereafter  will 
be  considered  in  the  order  of  Tiling. 

5.  At  8:30  a.m.  on  October  15, 1993. 
the  lands  described  in  paragraph  1, 
except  as  provided  in  paragraph  3.  will 
be  opened  to  location  and  entry  under 
the  United  States  mining  laws. 
Appropriation  under  the  general  mining 
laws  prior  to  the  date  and  time  of 
restoration  is  unauthorized.  Any  such 
attempted  appropriation,  including 
attempted  adverse  possession  under  30 
U.S.C.  38.  shall  vest  no  rights  against 
the  United  States.  Acts  required  to 
establish  a  location  and  to  initiate  a 


right  of  possessiof  t  are  governed  by  State 
law  where  not  in  conflict  with  Federal 
law.  The  Bureau  cf  Land  Management 
will  not  intervene  in  disputes  between 
rival  locators  over  possessory  rights 
since  Congress  has  provided  for  such 
determinations  in  local  courts. 

6.  At>8:30  a.m.  on  October  15. 1993, 
the  lands  descrilxd  in  paragraph  1, 
except  as  provided  in  paragraph  3,  will 
be  opened  to  applications  and  offers 
under  the  mineral  leasing  laws. 

Dated:  August  31,  1993. 

Robert  D.  DeViney.  Jr.. 

Acting  Chief.  Bmnc,  i  of  Lands  and  Minerals 
Operations. 

|FR  Doc.  93-22049  -iled  9-9-93;  8:45  ami 

BILUNG  COM  4310-M-M 

[WY-040-421(M>5;  WYW  128014] 

Bureau  Motion  Recreation  and  Public 
Purposes  (R&PPi  Act  Classification: 
Wyoming 

AGENCY:  Bureau  c  f  Land  Management, 
Interior. 

ACTION:  Classifies tion. 

SUMMARY:  The  following  public  lands 
near  the  community  of  Rock  Springs, 
Wyoming  have  boen  examined  and 
found  suitable  fo -classification  and 
opening  under  the  provisions  of  the 
Recreation  and  P  jblic  Purposes  Act,  as 
amended  (43  U.S  C.  869  ef  seq.)  for  the 
purpose  of  a  prof  osed  shooting  range 
complex. 

6th  Principal  Meridian 

T.  17  N.,  R.  106  W. 
Sec.  14.  EV2.  EV/V%. 
The  area  contain:  480  acres  more  or  less. 

This  action  is  £  motion  by  the  Bureau 
of  Land  Management  to  make  available 
lands  identified  in  the  Big  Sandy 
Management  Fra  nework  Plan  not 
needed  for  Fedenl  purposes  and  having 
potential  for  disposal  to  support 
recreation.  Lease  or  conveyance  of  the 
lands  for  recreatisnal  or  public  purpose 
use  would  be  in  the  public  interest. 
Detailed  informa  ion  concerning  this 
classification  is  available  for  review  at 
the  office  of  the  liureau  of  Land 
Management,  Cn-en  River  Resou.»x;e 
Area.  1993  Dewar  Drive,  Rock  Springs, 
Wyoming. 

Upon  publicat  on  of  this  notice  in  the 
Federal  Register  the  lands  will  be 
segregated  from  ;  II  forms  of 
appropriation  under  the  public  land 
laws,  including  t  le  general  mining  laws, 
except  for  lease  c  r  conveyance  under 
the  Recreation  ar  d  Public  Purposes  Act. 

For  a  period  of  45  days  from  the  date 
of  publication,  interested  persons  may 
submit  comment  >  regarding  the 


proposed  classification  of  the  lands  to 
the  Area  Manager,  Green  River  Resource 
Area,  1993  Dewar  Drive,  Rock  Sprin<5s, 
Wyoming  82901.  Comments  are 
restricted  to  whether  the  land  is 
physically  suited  for  a  shooting  rangn 
complex,  whether  the  use  will 
maximize  the  future  use  or  uses  of  the 
land,  whether  the  use  is  consistent  with 
local  planning  and  zoning,  or  if  the  use 
is  consistent  with  State  and  Federal 
programs.  Any  adverse  comments  will 
be  reviewed  by  the  State  Director.  In  the 
absence  of  any  adverse  comments,  the 
classification  will  become  effective  60 
days  from  the  date  of  publication  of  this 
notice. 

Upon  the  effective  date  of 
classiRcation,  the  lands  will  be  open  to 
the  filing  of  an  application  under  the 
Ret:reation  and  Public  Pur-poses  by  any 
interested,  qualified  applicant.  If,  after 
18  months  following  the/effective  date 
of  classification,  an  app/ication  has  not 
been  filed,  the  segregative  effect  of  the 
classification  shall  automatically  expire 
and  the  lands  classified  shall  return  to 
their  former  status  without  further 
action  by  the  authorized  offit:er. 

Dated:  August  27.  1993. 
William  W.  LeBanron. 

Area  Manager. 

|FR  Doc,  93-22048  Filed  9-9-93;  8.45  ami 

BILUNG  COOE  43tO-22-M 


[AZ-050-03-4210-0S:  AZA  27796  and  AZA 
27895] 

Realty  Action,  Recreation  and  Public 
Purposes  Act  Classification;  La  Paz 
County.  AZ;  Correction 

AGENCY:  Bureau  of  Land  Management. 
Interior. 

ACTION:  Correction. 

In  notice  document  93-19021 
appearing  on  page  42346  in  the  issue  of 
Monday.  August  9, 1993,  in  the  first 
column,  in  the  SUMMARY,  in  the  twenty- 
third  line.  "T.  7  N.,  R.  16  W,"  should 
read  "T.  7  N.,  R.  17  W," 

FOR  FURTHER  INFORMATION  CONTACT: 
Karen  Vercauteren,  Realty  Specialist. 
Havasu  Resource  Area,  3189  Sweetwater 
.\venue.  Lake  Havasu  City,  Arizona 
86406. 

Dated:  September  1,  1993. 
Maureen  A.  Merreli. 
Acting  District  Manager. 
|FR  Doc.  93-22152  Filed  9-9-93;  845  ami 

BILUNG  COOE  4310-32-M 
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[MT-07a-421(M)5;  MTM181950] 

Realty  Action:  Recreation  and  Public 
Purposes  Act  Classification;  Montana 

AGENCY:  Bureau  of  Land  Management, 

Butte  District,  Interior. 

ACTON:  Notice. 

SUMMARY:  The  following  public  lands  in 
Beaverhead  County,  Montana,  have 
been  examined  and  found  suitable  for 
classiHcation  for  lease  or  conveyance  to 
the  State  of  Montana  under  the 
provisions  of  the  Recreation  and  Public 
Purposes  Act,  as  amended  (43  U.S.C. 
869  et  seq.).  The  State  of  Montana 
proposes  to  use  the  lands  for  inclusion 
into  the  Bannack  State  Park  and 
Historical  Area. 

Principal  Meridian  Montana 

T.  8S.,  R.  11  W.. 

Section  5,  Lots  4,  7.  8,  SWNW,  NWSW 

Section  6.  Lots  1-9, 11.  S2NE,  SENW 

Section  7,  Lots  1,  4,  5. 6,  8, 10. 11. 14, 16, 
17.  N2NESW,  N2NWSE 

Section  8,  Lots,  4.  5.  6 
T.  8S..R.  12  W.. 

Sectlonl.Lote 

Section  12,  E2NE 

Containing  1006.05  acres  more  or  less. 

The  lands  are  not  needed  for  Federal 
purposes.  Lease  or  conveyance  is 
consistent  with  current  Bureau  of  Land 
Management  (BLM)  land  use  planning 
and  would  be  in  the  public  interest.  A 
lease  will  be  issued  for  those  lands 
which  may  be  encumbered.  For  those 
lands  which  are  not  encumbered  or 
become  unencumbered,  a  patent  will  be 
issued.  The  lease  or  patent,  when 
issued,  will  be  subject  to  the  following 
terms,  conditions  and  reservations: 

1.  Provisions  of  the  Recreation  and 
Public  Purposes  Act  and  to  all 
applicable  regulations  of  the  Secretary 
of  the  Interior. 

2.  A  right-of-way  for  ditches  and 
canals  constructed  by  the  authority  of 
the  United  States. 

3.  All  minerals  shall  be  reserved  to 
the  United  States,  together  with  the 
right  to  prospect  for.  mine  and  remove 
the  minerals. 

4.  The  lands  will  be  conveyed  subject 
to  all  valid,  existing  rights  (e.g..  rights- 
of-way.  easements  and  leases  of  record). 
FOR  FURTHER  INFORMATION  CONTACT: 
Detailed  information  concerning  this 
action  is  available  for  review  at  the 
office  of  the  Bureau  of  Land 
Management,  Dillon  Resource  Area, 
1005  Selway  Drive,  Dillon,  Montana 
59725-9431. 

SUPPt.EMENTARY  INFORMATKM:  Upon 
publication  of  this  notice  in  the  Federal 
Register,  the  lands  will  be  segregated 
from  all  other  forms  of  appropriation 
under  the  public  land  laws,  including 


the  general  mining  laws,  except  for  lease 
or  conveyance  under  the  Recreation  and 
Public  Purposes  Act  and  leasing  under 
the  mineral  leasing  laws.  For  a  period  of 
45  days  from  the  date  of  publication  of 
this  notice  in  the  Federal  Register, 
interested  persons  may  submit 
comments  regarding  the  proposed  lease/ 
conveyance  or  classification  of  the  lands 
to  the  District  Manager.  Butte  District 
Office,  106  North  Parkmont,  Box  3388, 
Butte,  Montana  59702-3388. 

Classification  Comments 

Interested  parties  may  submit 
comments  involving  the  suitability  of 
the  land  for  a  State  park.  Comments  on 
the  classification  are  restricted  to 
whether  the  land  is  physically  suited  for 
the  proposal,  whether  the  use  will 
maximize  the  future  use  or  uses  of  the 
land,  whether  the  use  is  consistent  with 
local  planning  and  zoning,  or  if  the  use 
is  consistent  with  State  and  Federal 
programs. 

Application  Comments 

Interested  parties  may  submit 
comments  regarding  the  specific  use 
proposed  in  the  application  and  plan  of 
development,  whether  the  BLM 
followed  proper  administrative 
procedures  in  reaching  the  decision,  or 
any  other  factor  not  directly  related  to 
the  suitability  of  the  land  for  a  State 
park. 

Any  adverse  comments  will  be 
reviewed  by  the  State  Director.  In  the 
absence  of  any  adverse  comments,  the 
classification  will  become  effective  60 
days  from  the  date  of  publication  of  this 
notice  in  the  Federal  Register. 

Dated:  September  2, 1993. 
Orval  L.  Hadley, 
Associate  District  Manager. 
IFF  Doc.  93-22148  Filed  9-9-93;  8.45  am] 
BN.LJNG  COM  4310-ON-M 


[AZ-«30^210-06;  AR-047S6  and  A-18780] 

Proposed  Modification  and 
Continuation  of  Withdrawals; 
Opportunity  for  Public  Comment, 
Arizona 

AGENCY:  Bureau  of  Eand  Management, 

Interior. 

ACTION:  Notice. 

SUMMARY:  The  U.S.  Department  of 
Agriculture,  Forest  Service,  proposes  to 
modify  and  continue  for  20  years. 
Public  Land  Chtler  1556  of  November 
19. 1957  (AR-04756).  as  modified,  and 
Secretarial  Ch-der  of  June  18. 1908  (A- 
18780).  which  withdrew  National  Forest 
System  lands  in  the  Prescott  National 
Forest  for  use  of  the  Forest  Service  as 


administrative  sites,  recreation  areas, 
and  roadside  zones.  The  Forest  Service 
proposes  to  continue  the  withdrawals 
for  these  purposes  for  20  years,  and  does 
not  anticipate  any  significant  changes  in 
land  use.  The  land  will  rentain  closed 
to  operation  of  the  mining  laws  only. 
DATES:  Comments  on  this  notice  should 
be  received  by  December  9. 1993. 
ADDRESSES:  Comments  should  be 
addressed  to  the  Arizona  State  Director, 
BLM.  P.O.  Box  16565.  Phoenix.  Arizona. 
85011. 

FOR  FURTHER  INFORMATION  CONTACT:  )ohn 
Mezes,  BLM,  Arizona  State  Office,  P.O. 
Box  16565,  Arizona,  85011,  602-650- 
0509. 

SUPPt.EMENTARY  INFORMATION:  The  Forest 
Service  proposes  that  Public  Land  Order 
1556  of  November  19,  1957,  as 
modified,  and  Secretarial  Order  dated 
June  18, 1908,  withdrawing  the  lands 
from  all  forms  of  use  for  an  indefinite 
period  of  time,  be  modified  and 
continued  for  a  period  of  20  years 
pursuant  to  section  204  of  the  Federal 
Land  Policy  and  Management  Act  of 
1976.  90  Stat.  2751.  43  U.S.C.  1714. 
insofar  as  it  affects  the  following 
described  land  within  the  Prescott 
National  Forest  in  the  State  of  Arizona. 
Some  of  the  lands  in  Public  Land  Order 
1556  were  terminated  or  modified  by 
Public  Land  Order  3878  of  November 
23.  1965.  In  addition,  some  acreage  and 
legal  descriptions  have  been  changed 
due  to  new  surveys,  protraction  surveys, 
and  reletting.  All  land  described  below 
is  located  in  Yavapai  County,  Arizona. 

Gila  and  Salt  River  Meridian 

Crown  King  Administrative  Site  (An--04756) 

T.  10  N..  R.  1  W.,  unsurveyed. 

Starting  at  Corner  No.  1  of  Estella  patented 
mining  claim  covered  by  Mineral  Survey  No. 
3187  and  expected  to  be  located  in  sec.  14, 
T.  10  N..  R.  1  W.,  thence  due  East  for  a 
distance  of  10  chains,  thence  due  South  for 
a  distance  of  20  chains,  thence  due  West  for 
a  distance  of  20  chains,  thence  due  North  for 
a  distance  of  20  ciiains,  thence  due  East  for 
a  distance  of  10  chains  to  point  of  l>eginning. 

The  area  described  contains  40  acres. 

Granite  Creek  Recreation  Area  I  AR-04756} 

T.  13  N,  R.  2  W.. 

Sec  16,  W'/iE'/iNW'/.,  SEv^NWANWA, 
E'/iSWV«NWV«,  E'/iNW'ASWV.." 
SWV«NWV«SWV«,  N>/iNEV.SWy«. 
SE'ANE'ASW'A,  and  NWv«SWV«SWV4. 

The  areas  described  contains  140  acres. 

Groom  Creek  Administrative  Site  lAR-04756) 

T.  13  N.,  R.  2  W., 
Sec.  26,  Lot  28. 
The  area  described  contains  7.88  acres. 

Hickey  Mountain  Summer  Home  Area, 
Potato  Patch  Picnic  Area,  and  Lower  Minqus 
Mountain  Winter  Sports  Area  ( AR-04756) 

T.  15  N.,  R.  2  E.  unsurveyed. 
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Sec.  3.  SWV.NfWV.  and  NWASW'/. 

(corrected  description); 
Sec.  4.  S'/zNE'A  and  NV2SEV4  (corrected 

description). 
The  areas  described  contains  240  acres. 

Hyde  Mountain  Lookout  (AR-047561 

T.  17N.,  R.  6W.. 
Sec.  20,  S'/^SWV4SEV«; 
Sec29.N'/iNWV«NEV, 

The  areas  described  contains  40  acres. 
Indian  Creek  Becreation  Area  lAB-04756i 

T.  13N.,  R.2W.. 
Sec.  19,  lots  12. 13. 19,  and  20: 
Sec  20,  lots  S.  12.  and  13-. 
Sec.  29,  lots  6  and  7; 
Sec.  30,  lot  5. 
The  areas  described  contains  441.37  acres. 

Minqus  Mountain  Lookout.  Minqus  Mountain 
Recreation  Area,  Minqus  Mountain  Summer 
Home  Area  and  Playgrounds  Picnic  Area 
lAR-04756) 

T.  15  N..  R.  2  E..  unsurveyed. 

Starting  at  Comer  No.  6  of  Homestead 
Entry  Survey  No.  92,  expected  to  be  located 
in  sees.  3,  4, 9  and  10,  thence  due  East  for 
a  distance  of  50  chains,  thence  due  South  for 
a  distance  of  60  chains,  thence  due  West  for 
a  distance  of  130  chains,  thence  due  North 
for  a  distance  of  60  chains,  thence  due  East 
for  a  distance  of  BO  chains  to  point  of 
beginning. 
The  area  described  contains  662. B4  acres. 

Powell  Springs  Becreation  Area  (AB-047561 

T.  14  N.,  R.  3  E., 
Sec.  19.  E'/^NEV4SWV4,  NW'ASE'/.. 
SWV4NEV4SEV4,  NViSWv«SEV4,  and 
NWV4SEV4SEV4. 
The  areas  described  contains  100  acres. 

Spruce  Mountain  Lookout  (AB-047561 

T.  13  N.,  R.  1  W., 
Sec.  31,  NWV4SEV4. 
The  area  described  contains  40  acres. 

Thumb  Butte  Becreation  Area  ( AB-047561 

T.  14  N,  R.  3  W., 
Sec.  36,  loU  1,  2.  SEV4NWV4NEV4,  and 

NEV4SWV4NEV4, 
The  areas  destTibed  contains  105.28  acres. 

Tonto  Springs  Administrative  Site  (AR- 
047561 

T.  15  N,  R.  4  W., 
Sec.  34.  WVz  lot  1,  WVaWVzNWVt, 

W'/«£NWV4SWV4  (corrected  description). 
The  area  described  contains  80.475  acres. 

Towers  Mountain  Lookout  (AB-0-17561 
T.  10  N..  R.  1  W.,  unsurveyed.. 

Starting  at  the  mineral  survey  corner 
designate  as  Qimer  No.  2  of  the  Bear 
patented  mining  clai.m  and  Comer  No.  3  of 
the  iOtty  patented  mining  claim  as  shown  on 
Mineral  Survey  No.  3010,  thence  due  South 
along  the  West  side  of  the  Kitty  patented 
claim  a  distance  of  750  feet  to  the  point  of 
beginning,  thence  due  South  a  distance  of  20 
chains,  thence  due  West  a  distance  of  20 
chains,  thence  due  North  a  distance  of  20 
chains,  thence  due  East  a  distance  of  20 
chains  to  the  point  of  beginning. 

The  area  described  contains  40  acres. 


Wolf  Creek  Becreat.on  Area  (AB-04756) 

T.  12'/2  N.,  R.  2  W.,  unsurveyed. 
Sec.  22.  N'/^  lot  2  (corrected  description). 

T.  13N.,R2W., 
Sec  34,  lots  15. 16.  and  17. 
The  areas  described  contain  135.93  acres. 

White  Spar  (U.S.  Nx  89)  Highway.  Boadside 
Zone  (AB-047561 

A  strip  of  land  3C0  feet  on  each  side  of  the 
center  line  of  U.S.  Highway  No.  89  through 
the  following  legal  iubdivisions: 
T.  12'/^N..R.3VV., 

Sec.  23,  lots  1,  2.  SW'ASEv*.  and 
SEV4SWV4; 

Sec.  24,  lots  2.  3  ind  4; 

Sec.  26,  NWV4  and  SWv, 

Sec  33.  NWV4.  SVVV4  and  SEV4; 

Sec.  34,  SWV4.  Srv,  and  NEV4; 

Sec.  35.  NWV4. 
T.  13N..  R.  2W., 

Sec.  16.  NWV,  and  SWV*. 

Sec.  17,  lot  16; 

Sec.  19,  lots  12, 1  J,  and  20; 

Sec.  20,  lots  1,  2.  J,  4.  5,  and  6; 

Sec.  30.  lots  5.  10  11.  12.  15.  16.  and  17; 

Sec.  31,  lot  8. 
T.  13  N..  R.  3  W.. 

Sec  25,  lots  3  and  4: 

Sec.  35,  SEV4; 

Sec  36.  NEV,.  SE'A  and  SWV4. 

The  area  described  contains  753.84  acres 

Prescott-Ashfork  (U  S.  So.  89)  Highway 
Boadside  Zone  (AB -04756) 

A  strip  of  land  20  D  feet  on  each  side  of  the 
center  line  of  U.S.  h  ighway  No.  89  through 
the  following  legal  iubdivisions: 
T.  18  N.,  R.  1  W.. 

Sec  6,  NEV*.  NW  /.  and  SWV,. 
T.  18  N..  R.  2  W.,  ur  surveyed; 

Sec.  1,SEV4; 

Sec.  12,  NEV4.  SE  ■/*.  and  SWV,; 

Sec.  13,  NWv.anlSWv,: 

Sec.  14,  SEv»; 

Sec  23.  NEV4,  NV/v,.  and  SWV4. 
T.  19  N.,  R.  1  W.. 

Sec  6,  NEV4  and  iiEV*; 

Sec.  7.  NEV.  and  ;>EV4; 

Sec.  17,  NWV4anlSWV4: 

Sec  18.  NEV4  an(J  SEV*; 

Sec  20.  NWV4  anl  SWV4; 

Sec  29,  NWV4  an  i  SWv,; 

Sec31.NEV4andSEV4; 

Sec  32,  NWV4. 
T.  20.  N.,  R.  1  W., 

Sec.  31,  NEv«.  N\''V4.  and  SEV4. 

The  areas  described  contains  581.24  acres. 

New  Black  Canyon  .Ugh way — Cordes 
function  to  Flagstaf).  Boodside  Zone  (.AB- 
04756) 

A  strip  of  land  20i)  feet  on  each  side  of  the 
center  line  of  the  Cordes  junction  to  Flagstaff 
section  of  the  New  Mack  Canyon  Highway, 
through  the  followiig  legal  subdivisions: 
T.  12N.,R.  3E., 

Sec.  3,  NEV..  NW  /.  and  SEV.; 

Sec.  10,  NEV4.  SEV4.  and  SWV.; 

Sec  15,  NWV4: 

Sec.  16.  NEV4  and  NWv,; 

Sec  17,  NEV4,  SE  /4,  and  SWv«: 

Sec  20,  NEV4.  NV'V4,  and  SWV4: 
T.  13N..R.  3E. 

Sec.  l.SEV4andSWV4; 


Sec  2.  SE*/4: 

Sec  It.  NEV4  and  SEV4: 

Sec  14,  NEV.  and  SWV4: 

Sec  15,  SEV4; 

Sec.  22,  NEV4.  SEV.,  and  SWV4. 

Sec.  27.  NWV.; 

Sec.  28.  NEV.  and  SEV,; 

Sec.  33.  NEV4.  SEV4.  and  SWV, 
T.  13N..R.4E., 

Sec  3,  NEV4SEV,; 

Sec.  7.  lots  2  and  3; 

Sec.  8.  NWV*.  SWV,.  and  SEv,; 

Sec.  9.  N'Ev,.  NWV,.  and  SWV,; 

Sec.  10.  NEV,  and  NWV,. 
T.  14  N..  R.  4  E.. 

Sec.  25.  NWV,  and  SWv,; 

Sec.  26.  SEV,; 

Sec  34  SEv," 

Sec.  35.  NEV,'.  NWV,,  and  SW-i. 

The  areas  described  contains  952.99  acres 

Mingus  Mountain  Highway  (I'.S.  Hny.  So. 
89A)  Boadside  Zone  (AB-04756) 

A  strip  of  land  200  feet  on  each  side  of  the 
center  line  of  the  Mingus  Mountain  Highway. 
US.  Highway  89A.  through  the  following 
legal  subdivisions: 
T.  15  N..  R.  2  E..  unsurveyed. 

Sec.  3.  NWV,  and  SWV«; 

Sec  4.  NEV..  SEV.  and  SWV,; 

Sec.  8.  N'EV,  and  SEV,; 

Sec.  9,  NEV,  and  NWV,; 

Sec.  17.  NEV,,  SEV,.  and  SWv,; 

Sec  18.  SP/,  and  SWv,; 
T.  16  N..  R.  2  E.. 

Sec  13.  SEV,; 

Sec  22.  NEV,  and  SEv,; 

Sec.  23.  NEV,,  SE",  and  SWV,; 

Sec.  24.  NEV,  and  NWV,; 

Sec.  27.  NEV,  and  NWV,; 

Sec  26,  all: 

Sec  32.  NEV,  end  SEV,; 

Sec.  33.  NWV,  and  SWV,. 

The  areas  described  contains  592.84  acres 

Senator  Highway  (Forest  Boad  No.  52) 
Roadside  Zone  (AR-04756I 

A  strip  of  land  3(X)  feet  on  each  side  of  the 
center  line  of  the  Senator  Hig'iway,  Forest 
Highway  No.  52,  through  the  following  legal 
subdivisions: 
T.  13N..R.  2W.. 

Sec.  14.  lots  4. 12, 13,  and  14; 

Sec.  15.  lots  1,8,  and  9; 

Sec.  23,  lots  3,  4, 6,  7, 10,  and  14. 

Sec  26,  lots  20.  26.  33  and  34: 

Sec  35.  lots  5. 6.  7.  8. 14. 15.  and  16. 
T.  12V2  N.,  R.  2  W., 

Sec.  23,  lots  2. 3.  5  and  6  (corrected 
description); 

Sec.  26.  NEV,  and  SEV,. 

The  areas  described  contains  358.44  acres 

Tonto  Spring  Administrative  Site  (A-J8780I 

T.  15  N..  R.  4  W.. 
Sec.  33,  lots  2.  3,  and  4,  NEv,,  NEV.SWv,. 

NViSEv,. 
The  areas  described  contain  399.45  acres. 

The  areas  described  in  this 
publication  aggregates  5,712.575  acres. 
The  purpose  of  these  withdrawals  is  to 
protect  U.S.  Forest  Service 
administrative  sites,  r«:reation  areas 
and  itiadside  zones  from  prospecting 


47754 


Federal  Register  /  Vol.  58.  No.  174  /  Friday.  September  10.  1993  /  Notices 


and  possible  disturbances  caused  by 
mining  For  a  period  of  90  days  from  the 
date  of  publication  of  this  notice,  all 
persons  who  wish  to  submit  comments 
in  connection  with  these  proposed 
actions  may  present  their  views  in 
writing  to  this  office.  The  authorized 
officer  of  the  BLM  will  undertake  such 
investigation  as  is  necessary  to 
determine  the  existing  and  potential 
demand  for  the  land  and  its  resources. 

A  report  will  be  prepared  for 
consideration  to  determine  whether  or 
not  the  withdrawal  will  be  modified  and 
continued  and.  if  so,  for  how  long. 
Notice  of  a  final  determination  will  be 
published  in  the  Federal  Register.  The 
existing  withdrawal  will  continue  until 
such  fin.ll  determination  is  made. 

Herman  Kasl. 

Dfputv  State  Diri^tor.  Lands  andRfnemible 

Hesources. 

|FR  Dtx;   93-22151  Filed  9-9-93:  8;4S  ami 

BILLINC  COOE  43lO--a2-M 


[AZ -830^210-06;  A-19128,  A-19129,  A- 
18097,  A-2183,  A-6e83  and  A-6882] 

Proposed  Modification,  Continuation 
and/or  Termination  of  Witt>drawals; 
Opportunity  for  Public  Comment, 
Arizona 

AGENCY:  Bureau  of  Land  Management, 

Interior. 

ACTION:  Notice. 

summary:  The  U.S.  Department  of 
Agriculture,  Forest  Service,  generally 
proposes  to  modify'  and  continue,  2 
Secretarial  Orders  and  4  Public  Land 
Orders  which  withdrew  public  land  and 
National  Forest  System  land  in  the 
Kaibab  National  Forest  for  use  of  the 
Forest  Service  as  administrative  sites, 
campgrounds,  range  station  and  game 
preserves.  It  is  proposed  that  portions  of 
two  Public  Land  Orders  be  terminated. 
The  Forest  Service  proposes  to  continue 
the  withdrawals  for  these  purposes  for 
20  years,  and  does  not  anticipate  any 
significant  changes  in  land  use.  All  of 
the  land  will  remain  closed  to  operation 
of  the  mining  laws.  In  addition,  land 
identified  under  case  files  A-19129  and 
A-18097  will  remain  closed  to  all  forms 
of  appropriation  under  the  public  land 
laws. 

DATES:  Comments  on  this  notice  should 
be  received  by  December  9, 1993. 
ADDRESSES:  Comments  should  be 
addressed  to  the  Arizona  State  Director, 
BLM.  P.O.  Box  16565.  Phoenix.  Arizona 
85011. 

FOR  FURTHER  INFORMATION  CONTACT: 
John  Mezes,  BLM.  Arizona  State  Office. 
P.O.  Box  16565.  Phoenix.  Arizona 
85011. 602-650-0509. 


SUPPLEMENTARY  INFORMATION:  The  Forest 
Service  proposes  that  Secretarial  Order 
of  February  26.  1907  (A-19128). 
Secretarial  Order  of  August  22.  1908  (A- 
19129).  Public  Land  Order  832  of  May 
21.  1952  IA-18097).  Public  Land  Order 
4.S65  of  January  16. 1969,  Public  Land 
Order  5030  of  March  20,  1971  (A-5883). 
and  Public  Land  Order  5472  of  January 
31.  1975  (A-6882).  withdrawing  the 
lands  for  an  indefinite  period  of  time,  be 
modified  and  continued  for  a  period  of 
20  years  pursuant  to  section  204  of  the 
Federal  Land  Policy  and  Management 
Act  of  1976.  90  Stat.  2751.  43  U.S.C. 
1714,  insofar  as  it  affet:ts  the  following 
described  land  within  the  Kaibab 
National  Forest.  All  land  described 
below  is  located  in  Coconino  County, 
Arizona. 

Gila  and  Salt  River  Meridian 

Hull  Tank  Administrative  Site  No  2  (A- 

T.  30N..R.  4E.. 

Spc.  22,  lots  1  and  2,  NWV4NEv«,  S'/i^NEv*. 
SEV4. 

The  area  de.scribed  contains  314  aires.  The 
Forest  Siirvice  has  recommended  the 
withdrawal  be  continued  on  240  acres  and 
terminated  on  74  acres  that  he  within  the 
Grand  Canyon  National  Park. 

Big  Springs  Administrative  Site  (A-19129) 

T.  37  N..  R.  1  W.. 
Sec.  12,  partial  (metes  and  bounds). 
Sec.  13,  partial  (metes  and  bounds). 
The  area  described  contains  124  acres. 

Fredonia  Administrative  Sitt;  IA-1S097J 

T.41N..  R.  2W.. 

Sec.  21.S'/..SEV4NVVV4,  NV^NE'ASE'A. 

The  area  described  contains  40  acres  of 
public  land  lying  outside  of  the  Kaibab  NF 
boundary. 

Ten  X  Campground  (A-21831 

T.  29N.,R.  2E., 

Sec.  1,  lots  1  and  2, 
T.  30  N.,  R.  2E., 

Sec.  36,  SV;iNEV4,  SEV4NWV4,  E'/^SE'A. 
SWA. 
T.  30N..R.  3E., 

Sec.  31,  lot  4. 

The  area  described  contains  478.31  acres. 

Kaibab  Lake  Campground  lA-2183) 

T.  22  N.,  R.  2  E., 

Sec.  14,  S'ASW'ANW'A,  E"^NEV«NWV4, 
SEV«NWV4,  NEV4,  SWA,  WV,:SEV«. 
NE'ASE'A, 
Sec.  15,  SVzSE'ANE'A,  E'/^SE'A. 
The  area  described  contains  620  acres. 

Parks  Campground  IA-21B3) 

T.  22N.,R.  4E., 

Sec.  22,  lots  1,2,  7  and  8. 

Sec.  27,  lots  5, 15. 16. 17. 18,  20,  21  and 
22. 

The  area  described  contains  272.60  acres. 
The  entire  area  has  been  recommended  for 
termination  since  it  is  no  longer  needed  for 
the  purpose  it  was  withdrawn. 


Dogtown  Campground  lA-SBSSf 

T.21N.,R2E.. 

.Soc.  12.  S'.*iNE'A.  8'/,!. 

The  area  describ«;d  contains  400  acres 

Chalendfr  and  Williams  Ranger  Station  lA- 
5S83) 

T.  22  N.,R.  2E., 
Sec.  27,  SE'A,  portions  thereof. 

The  area  described  contains  15.5  acr»;s, 
more  or  less.  The  entire  area  has  been 
nfcommended  for  termination  since  the  land 
is  no  longer  needed  for  the  purpose  it  was 
withdrawn. 

Lambs  Lake  Game  Preserve  (A-6882) 

T  38N.,R.  1  E., 

Sec.  13,  MS  1655  as  located  in  lots  3,  5. 

and  6. 
Sec.  14.  MS  1655  as  located  in  lots  1,  2, 

3,  and  4. 
The  area  described  contains  98.03  acrt;s. 

Three  Lukes  Came  Preserve  (A-6882) 

T.  37N.,R.  2E., 
Sec.  6.  SW'aNE'aNE'A,  SE'ANW'aNEv*. 
EVjSW'aNE'a,  W'/^SE'ANE'a. 
N\V 'ANE'ASE'a.  NE'ANW 'ASE 'A. 
The  area  described  contains  80  acres. 

The  areas  described  in  this 
publication  aggregates  2.442.44  acres. 
The  purpose  of  these  withdrawals  is  to 
protect  U.S.  Forest  Service 
administrative  sites,  campgrounds, 
ranger  station  and  game  preserves  from 
prospetjting  and  possible  disturbances 
caused  by  mining.  For  a  period  of  90 
days  from  the  date  of  publication  of  this 
notice,  all  persons  who  wish  to  submit 
comments  in  connection  with  these 
proposed  actions  may  present  their 
views  in  writing  to  this  office.  The 
authorized  officer  of  the  BLM  will 
undertake  such  investigation  as  is 
necessary  to  determine  the  existing  and 
potential  demand  for  the  land  and  its 
resources. 

A  report  will  be  prepared  for 
consideration  to  determine  whether  or 
not  the  withdrawal  will  be  modified, 
terminated  or  continued  and.  if 
continued,  for  how  long.  Notice  of  a 
final  determination  will  be  published  in 
the  Federal  Register.  The  existing 
withdrawal  will  continue  until  such 
final  determination  is  made. 
Herman  Kast, 

Deputy  State  Director,  Lands  and  Renewable 
Resources. 
IFR  Doc.  92-22150  Filed  9-9-93;  8;45  ami 

BILUNC  COOE  4310-32-M 


Fish  and  Wildlife  Service 

Receipt  of  Applications  for  Permit 

The  following  applicants  tiave 
applied  for  a  permit  to  conduct  certain 
activities  witli  endangered  species.  This 
notice  is  provided  pursuant  to  set-tion 
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10(c)  of  the  Endangered  Species  Act  of 
1973.  as  amended  (16  U.S.C.  1531.  et 
seq): 

PRT-782246 

Applicant  Georffi  Riley.  Farmington  Hills. 
Ml. 

The  applicant  requests  a  permit  to 
import  the  sport-hunted  trophy  of  one 
male  bontebok  [Damaliscus  dorcas 
dorcas)  culled  from  the  captive  herd 
maintained  by  Mr.  V.L.  Pringle. 
"Huntley  Glen",  Bedford,  Republic  of 
South  Africa,  for  the  purpose  of 
enhancement  of  survival  of  the  species. 
PRT-782370 

Applicant:  Craig  Leertjerg,  Colorado  Springs. 
CO. 

The  applicants  requests  a  permit  to 
import  the  sport-hunted  trophy  of  one 
male  bontebok  [Damaliscus  dorcas 
dorcas]  culled  from  the  captive  herd 
maintained  by  Mr.  V.L.  Pringle. 
"Huntley  Glen".  Bedford.  Republic  of 
South  Africa,  for  the  purpose  of 
enhancement  of  survival  of  the  species. 
PRT-782430 
Applicant:  Stephen  C.  Barry.  Jr..  Atlantis.  FL. 

The  applicant  requests  a  permit  to 
import  the  sport-hunted  trophy  of  one 
male  bontebok  {Damaliscus  dorcas 
dorcas)  culled  from  the  captive  herd 
maintained  by  Mr.  L  Tonks. 
"Sondagsrivierhoek".  Graaf  Reinet. 
Republic  of  South  Africa,  for  the 
purpose  of  enhancement  of  survival  of 
the  species. 
PRT-781544 
Applicant:  Circus  Tihany,  Sarasota.  FL. 

The  applicant  requests  a  permit  to 
export  and  reimport  one.captive-bom 
female  Asian  elephant  [Elephas 
maximus)  for  circus  performances, 
during  which  the  applicant  intends  to 
inform  the  public  of  the  Asian 
elephant's  ecological  role  and 
conservation  needs. 
PRT-780849 
Applicant:  Sidney  Wilhite.  West  Monroe.  LA. 

The  applicant  requests  a  permit  to 
import  a  sport-hunted  mountain  zebra 
[Equus  zebra  zebra]  trophy  from  South 
Africa  for  the  purpose  of  enhancement 
of  propagation  and  survival  of  the 
species. 

PRT-779622 

Applicant  Wllliasn  P  Deschner.  Fort  Wayne. 
IN 

The  applicant  requests  a  permit  to 
import  a  sport-hunted  cheetah 
lAcinor}vx  /ubatus)  trophy  from  South 
Africa  for  the  purpose  of  enhancement 
ol  propagation  and  survival  of  the 
•ipecies 


PRT-78n79 

Applicant:  Richard  Pickard.  North  Miami 
Beach.  FL 

The  applicant  requests  a  permit  to 
import  a  sport-hunted  cheetah 
(Acinonyx  jubatus]  trophy  from 
Namibia  for  the  purpose  of 
enhancement  of  propagation  and 
survival  of  the  sp€-cies. 

PRT-778674 

Applicant:  Mareen  D.  Waterman. 
Queenstnwn.  MD. 

The  applicant  requests  a  permit  to 
import  a  sport-hunted  cheetah 
[Acinonyx  jubatus]  trophy  from 
Namibia  for  the  purpose  of 
enhancement  of  p "opagation  and 
survival  of  the  species. 

PRT-781481 

Applicant:  Roy  Mongomery.  Jacksonville. 
FL. 

The  applicant  requests  a  permit  to 
import  a  sport-hui  ted  cheetah 
[Acinonyx  jubatus)  trophy  from 
Namibia  for  the  pi  rpose  of 
enhancement  of  propagation  and 
survival  of  the  species. 

PRT-782328  I 

Applicant:  Henry  Doforiy  Zoo.  Omaha.  NE. 

Applicant  requests  a  permit  to  import 
serum,  urine,  and  'ecal  samples  of  the 
Sumatran  rhino  [Dicerorhinus 
sumatrensis]  from  Malaysia  for 
scientific  purposes. 

PRT-782329  ] 

Applicant:  David  McBrayer.  Seattle.  WA. 

i 

Applicant  requests  a  permit  to  import 
a  sjjort-hunted  shapo  [Ovis  vignei 
vignei]  trophy  from  India  for  the 
purpose  of  enhancement  of  propagation 
and  survival  of  the  species. 

Written  data  or  comments  should  be 
submitted  to  the  Director.  U.S.  Fish  and 
Wildlife  Serx'ice.  Office  of  Management 
Authority.  4401  North  Fairfax  Drive. 
Room  432.  Arlington.  Virginia  22203 
and  must  be  received  by  the  Director 
within  30  days  of  tie  date  of  this 
publication. 

Documents  and  other  information 
submitted  with  the$e  applications  are 
available  for  reviev  by  any  party  who 
submits  a  written  request  for  a  copy  of 
such  documents  to  the  following  office 
within  30  days  of  tie  date  of  publication 
of  this  notice:  US.  Fish  and  Wildlife 
Service.  Office  of  Management 
Authority.  4401  Ntrth  Fairfax  Drive, 
room  432.  Arlington.  Virginia  22203. 
Phone:  (703/358-21041:  FAX  (703/35&- 
22811 


Dated:  September  3.  1993. 
Susan  Jacofasen. 

Acting  Chief.  Branch  of  Permits.  Office  of 
Management  Authority. 
jFR  DcK  93-22112  Filed  9-9-93:  8:45  ami 
BILLmC  COOE  4310-65-M 


Information  Collection  Submitted  to 
the  Office  of  Management  and  Budget 
for  Review  Under  the  f>aperworV 
Reduction  Act 

The  proposal  for  the  collection  of 
information  listed  below  has  been 
submitted  to  the  Office  of  Management 
and  Budget  (OMB)  for  approval  under 
the  provisions  of  the  Paperwork 
Reduction  Act  (44  U.S.C  chapter  35). 
Copies  of  the  proposed  information 
collection  requirement  and  related 
forms  and  explanatory  material  may  be 
obtained  by  contacting  the  Service's 
clearance  officer  at  the  phone  number 
listed  below.  Comments  and  suggestions 
on  the  requirement  should  be  made 
directly  to  the  Service  Clearance  Officer 
and  the  Office  of  Management  and 
Budget.  Paperwork  Reduction  Project 
(1018-XXXX).  Washington.  DC  20503. 
telephone  202-395-7340. 

Title:  Pumpout  and  Dump  Station 

Survey 
OMB  Approval  Number:  New  collection 
Abstract:  The  Clean  Vessel  Act  of  1992. 
subtitle  F.  section  5603  (b).  authorizes 
the  Secretary  of  the  Interior  to 
develop  a  plan  for  any  construction  or 
renovation  of  pumpout  stations  and 
waste  reception  facilities  that  are 
necessary  to  ensure  that  there  are 
adequate  pumpout  stations  and  waste 
reception  facilities  in  the  States  that 
are  adequate  and  reasonably  available 
to  meet  the  needs  of  recreational 
boaters.  Tlie  Act  further  directs  that 
each  coastal  State  shall  conduct  a 
survey  to  determine:  (1)  The  number 
and  location  of  all  operational 
pumpout  stations  and  waste  reception 
facilities  at  public  and  private 
marinas,  mooring  areas,  docks  and 
other  boating  facilities  within  the 
coastal  zone  of  the  State;  and  (2)  the 
number  of  recreational  vessels  in  the 
coastal  waters  with  Type  III  marine 
sanitation  devices  or  portable  toilets 
and  the  areas  where  such  vessels 
congregate.  Under  section  5603  (a), 
the  coastal  States  must  conduct  such 
a  survey,  and  may  receive  funds 
under  the  Grant  Program  in  section 
5604  (c)  for  conducting  the  survey. 
Senice  Form  Numberfsj: 
Frequency:  One  time  only  survey 
Description  of  Respondents:  State 
governments.  Individuals  and 
households,  and  manna  operators 
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Estimated  Completion  Time:  The 
re{>orting  buiden  is  estimated  to 
average  .17  (10  minutes)  per  response, 
including  time  for  reviewing 
instructions. 

Annual  Responses:  176.665 

Annual  Burden  Hours:  30.033 

Service  Clearance  Officer  Phyllis  H. 
Cook.  703-358-1943  Mail  Stop— 224 
Arlington  Square,  U.S.  Fish  and 
Wildlife  Service.  Washington,  DC 
20240 

Dated:  August  19, 1993. 
M.J.  Spear. 

Assistant  Director.  Ecological  Services. 
IFR  Doc.  93-22047  Filed  9-9-93;  8:45  am) 

BIUJNOCOOC  431«-Sa-M 


Bureau  of  Minas 

Information  Collection  Submitted  to 
ttte  Office  of  Management  and  Budget 
for  Review  Under  ttie  Paperwork 
Reduction  Act 

A  request  extending  the  collection  of 
information  listed  below  has  been 
submitted  to  the  Office  of  Management 
and  Budget  (OMB)  for  approval  under 
the  provisions  of  the  Paperwork 
Reduction  Act  (44  U.S.C  chapter  35). 
Copies  of  the  proposed  collection  of 
information  and  related  forms  and 
explanatory  material  may  be  obtained 
by  contacting  the  Bureau's  clearance 
officer  at  the  phone  niunber  listed 
below.  Comments  and  suggestions  on 
the  requirement  should  be  made  within 
30  days  directly  to  the  Bureau  clearance 
officer  and  to  the  Office  of  Management 
and  Budget.  Paperwork  Reduction 
Project  (1032-0004).  Washington.  DC 
20503.  telephone  202-395-7340. 
Title:  Nonferrous  Metals  Surveys 
OMB  approval  number:  1032-0004 
Abstract:  Respondents  supply  the 
Bureau  of  Mines  with  domestic 
production  and  consumption  data  on 
nonfuel  mineral  commodities.  This 
information  is  published  in  Bureau  of 
Mines  publications  including  the 
Mineral  Industry  Surveys.  Volumes  I, 
n,  and  m  of  the  Minerals  Yearbook, 
and  Mineral  Commodity  Summaries 
for  use  by  private  organizations  and 
other  Government  agencies. 
Bureau  form  number:  6-1151-MA  et  al 

(30  forms) 
Frequency:  Monthly,  Quarterly,  and 

Annual 
Description  of  respondents:  Producers 
and  consimiers  ef  nonferrous  metals 
Annual  responses:  10,955 
Annual  burden  hours:  12.980 
Bureau  clearance  officer  Alice  J. 
Wissman  202-501-9569. 


Dated:  July  29. 1993. 
Jerome  F.  Hayes, 

Acting  Chief.  Division  of  Statistics  and 
Information  Services. 
IFR  Doc  93-22051  Filed  9-9-93;  8:45  am) 
MLUNO  cooc  4aio-n-M 


National  Park  Service 

Petroglyph  National  Monument 
AdvlMry  Commission;  Meeting 

Notice  is  hereby  given  in  accordance 
with  the  Federal  Advisory  Committee 
Act.  Public  Law  92-463.  that  a  meeting 
of  tbe  Petroglyph  National  Monument 
Advisory  Commission  will  be  held  at  2 
p.m..  Friday.  October  15, 1993,  at  the 
City  Council  Chambers,  City  Hall, 
Albuquerque  Qvic  Plaza.  4th  and 
Grand,  Albuouerque,  New  Mexico. 

The  Petroglyph  National  Monument 
Advisory  Commission  was  established 
pursuant  to  Public  Law  101-313, 
establishing  Petroglyph  National 
Monument,  to  advise  the  Secretary  of 
the  Ulterior  on  tbe  management  and 
development  of  the  monument  and  on 
the  preparation  of  the  monument's 
general  management  plan. 

The  matters  to  be  discussed  at  this 
meeting  include: 

— Superintendent's  Update  on  Activities 
— Change  in  Advisory  Commission 

Charter 
— General  Management  Plan  Update 
— New  Business 
— Public  Comment 

The  meeting  will  be  open  to  the 
public.  However,  facilities  and  space  for 
accommodating  members  of  the  public 
are  limited,  and  persons  will  be 
accommodated  on  a  first-come,  Hrst- 
served  basis.  Any  member  of  the  public 
may  file  a  written  statement  concerning 
the  matters  to  be  discussed  at  the 
commission  nleeting  with  the 
Superintendent,  Petroglyph  National 
Monument. 

Persons  who  wish  further  information 
concerning  the  meeting,  or  who  wish  to 
submit  written  statements  may  contact 
Stephen  Whitesell,  Superintendent, 
Petroglyph  National  Monument,  123  4tb 
Street.  SW.,  room  101,  Albuquerque, 
New  Mexico  87102.  telephone  505/766- 
8375. 

Minutes  of  the  commission  meeting 
will  be  available  for  public  inspection 
six  weeks  after  the  meeting  at  the  office 
of  Petroglyph  National  Monument. 

Dated:  September  1, 1993. 
John  Cook, 

Regional  Director,  Southwest  Region. 
IFR  Doc.  93-22203  Filed  9-9-93;  8:45  am) 

BIUINO  COOC  4310-7»-M 


INTERSTATE  COMMERCE 
COMMISSION 

Agricultural  Cooperative;  Notice  to  the 
Commisston  of  Intent  To  Perform 
Interstate  Transportation  for  Certain 
Nonmembers 

Dated:  September  7, 1993. 

The  following  Notices  were  filed  in 
accordance  with  section  10526(aK5)  of 
the  Interstate  Commerce  Act.  These 
rules  provide  that  agricultural 
cooperatives  intending  to  perform 
nonmember,  nonexempt,  interstate 
transportation  must  file  the  Notice, 
Form  BOP  102,  with  the  Commission 
within  30  days  of  its  annual  meeting 
each  year.  Any  subsequent  change 
concerning  officers,  directors,  and 
location  of  transportation  records  shall 
require  the  filing  of  a  supplemental 
Notice  within  30  days  of  such  change. 

The  name  and  address  of  the 
agricultural  coo{>erative  (1)  and  (2).  the 
location  of  the  records  (3).  and  the  name 
and  address  of  the  person  to  whom 
inquiries  and  correspondence  should  be 
addressed  (4),  are  published  here  for 
interested  persons.  Submission  of 
information  which  could  have  bearing 
upon  the  propriety  of  a  filing  should  be 
directed  to  the  Commission's  OfHce  of 
Compliance  and  Consumer  Assistance, 
Washington,  IX:  20423.  The  Notices  are 
in  a  central  file,  and  can  be  examined 
at  the  Office  of  the  Secretary,  Interstate 
Commerce  Commission,  Washington, 
DC. 

(1)  MFA  Incorp>orated 

(2)  615  Locust  Street.  Columbia,  MO 
65201 

(3)  615  Locust  Street,  Columbia.  MO 
65201 

(4)  Ann  Simpson,  615  Locust  Street, 
Columbia.  MO  65201 

Sidney  L.  Strickland,  Jr.. 

Secretary. 

IFR  Doc.  93-22133  Piled  9-9-93;  8:45  am) 

BHJJNO  COOC  703S-01-M 


Intent  to  Engage  in  Compensated 
Intercorporate  Hauling  Operations 

This  is  to  provide  notice  as  required 
by  49  U.S.C.  10524(b)(1)  that  the  named 
corporations  intend  to  provide  or  use 
compensated  intercorporate  hauling 
operations  as  authorized  in  49  U.S.C. 
10524(b). 
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A.  Parent  corporation  and  address  of  principal  office: 

Brownio^Fechs  Industries.  Inc.,  757  N.  Eldridge.  Houston.  Texts  77079  _ Delaware 

Wholly-owned  subsidiaries  which  will  participate  is  the  operations  and  states  of  incorporation: 
1.  Aoco  International.  Inc _ _ 

Aoco  Waste  Disposal.  Inc 

Aoco  Waste  Paper,  Inc  _ _ ..„ 

Action  Disposal  System,  Inc _ ^ .„ 

Afbor  Hills  Center  for  Resource  Management.  Inc  ...~-„ 

Azusa  Land  Reclamation  Co..  Inc  « 

BFI  Acquisition  Company . ; „..„ 

BR  Constructors  . u „ 

BP!  Disposal  Systems  of  Alabama.  Inc  ^„. „ ..^_ 

BFI  Disposal  Systems  of  Florida.  Inc „ _ ., _ Florida. 

BFI  Disposal  Systems  of  Georgia.  Inc  _ , Delaware. 

BFI  Disposal  Systems  of  Mississippi.  Inc Delaware. 

BFI  Disposal  Systems  of  North  America.  Inc „ Delaware. 

~ ~ »>...»...- „ Delaware. 


2. 
3. 
4. 

5. 
6. 

7. 

8. 

9. 
10. 
11. 
12. 
13. 

14.  BFI  Disposal  Systems  of  North  Carolina.  Inc 

15.  BFI  Disposal  Systems  of  Ohio,  Inc  .« 

16.  BFI  Fountain  Landfill,  Inc 

17.  BFI  Medical  Waste  Systems  of  Arizona,  inc 

18.  BFI  Medical  Waste  Systems  of  California,  Inc 

19.  MH  Medical  Waste  Systems  of  Colorado,  Inc  

2a  BFI  Medical  Waste  Systems  of  Illinois,  Inc  

21.  BFI  Medical  Waste  Systems  of  Iowa.  Inc  

22.  BFI  Medical  Waste  Systems  of  Minnesota.  Inc 

23.  BFI  Medical  Waste  Systems  of  New  {ersey,  Inc 

24.  BFI  Medical  Waste  Systems  of  Oregon,  Inc  

25.  BPl  Medical  Waste  Systems  of  Uuh.  Inc  

26.  BFI  Medical  Waste  Systems  of  Washington,  Inc  

27.  BFI  Medical  Waste  Systems  of  Niagara  Frontier,  Inc 

28.  BFI  Medical  Waste  Systems  of  (Atlantic),  Inc  

29.  BFI  Medical  Waste  Systems  of  (Northeast),  Inc ». 

3a  Bn  Medical  Waste  Systems  of  Steel.  Inc  „ 

31.  BFI  Medical  Waste  Systems  of  (South  Ceotrai),  Inc  .. 

32.  BFI  Medical  Waste  Systems  of  (Southeast),  Inc 

33.  BR  Memphis  Recyclery,  Inc 

BFI  Modem  Landfill.  Inc 

BFI  Northern  Transfer 


Texas. 
Texas. 
Texas. 

Minnesota 

Delaware. 

California. 

Ohio. 

California. 

Delaware. 


Delaware. 
Colorado 
Delaware. 
Georgia 
Delaware. 
Delaware. 
Iowa. 
Minnesota 
New  lersey 
Delaware. 
Delaware. 
Delaware. 
New  York 
Delaware. 
Delaware. 
Delaware. 
Tennessee 
Delaware. 
Tennessee. 
Illinois. 
Delaware. 
BFI  Palisades.  Inc „ _ _    New  Jersey. 

Minnesota. 


34. 
35. 
36. 

37.  BFI  Recycling  Systems  of  Minnesota,  Inc 

38.  BFI  Recycling  of  Nebraska,  Inc  

39.  BFI  Recycling  of  New  Jersey,  Inc 

BFI  Riverside,  Inc 

BFI  of  Albion,  Inc  ...„....» 

BFI  of  Metro  New  York,  Inc  ....... 

BFI  of  North  Metro.  Inc  

44.  BR  Organic  Waste  Services,  Inc 

45.  BFI  Services  Group.  Inc 

46.  BFI  Tire  Recyclers  of  Georgia.  Inc  

47.  BFI  Tire  Recyclers  of  Minnesota,  Inc  


40. 

41. 
42. 
43. 


_  Nebraska. 

. _  New  Jersey. 

California. 

New  York. 

Delaware. 

Michigan. 

...- -  Connecticut 

„  California. 

Georgia. 

Minnesota. 

48.  BR  Tire  Recyclers  of  Ohio,  Inc Ohio. 

49.  BR  Transfer  Systems  of  Maryland,  Inc „ .^ Maryland. 

50.  BR  Transfer  Systems  of  New  Jersey,  Inc  „ ....^ New  Jersey. 

51.  BR  Twin  Cities  Recyclefy,  Inc „ „ ......,-.. Minnesota. 

52.  BR  Waste  Systems,  Inc  _.. „ ; Texas. 

53.  BR  Waste  Systems  of  Michigan,  Inc  „.. ._ „ ........_ Delaware. 

54.  BR  Waste  Systems  of  Ohio,  Inc > _ Delaware. 

55.  BR  Whispering  Oaks  .Sanitary  Landfill,  Inc  „. Missouri. 

56.  BR  Wood  Resource  of  Jacksonville,  Inc „ „ Florida. 

57.  Bio-Medical  Services  Corp  _ _ „ Georgia. 

58.  Bio-Tech  Services,  Inc Missouri. 

59.  Blount  County  Disposal,  Inc  „ Alabama. 

60.  Brooks  Disposal  Service.  Inc „ „ ....« Illinois. 

61 .  Browning-Ferris.  Inc  Delaware. 

62.  Browning-Feiris,  Inc  Maryland. 

63.  Browning-Ferris  Industries  Chemical  Services,  Inc  ~._. _.__.»_ .". Nevada. 

64.  Browning-Ferris  Industries  Waste  Control,  Inc .-~ Delaware. 

65.  Browning-Ferris  Industries,  Inc  _.. „ .»_.„_»__._ Massachusetts. 

66.  Browning-Ferris  Industries  of  Alabama,  Inc  „... Alabama. 

67.  Browning-Ferris  Industries  of  Arizona,  Inc - „ ..... Delaware. 

68.  Browning-Ferris  Industries  of  Arkansas,  Inc „ - „ _ Arkansas. 

69.  Browning-Ferris  Industries  of  Atlanta.  Inc Delaware. 

7a  Browning-Ferris  Industries  of  California,  Inc  ~ . ..„„ ..........-_ California. 

71.  Browmlng-Ferris  Industries  of  Central  Jersey,  Inc ,  ,., .  Delaware. 

72.  Browning-Ferris  Industries  of  Colorado,  Inc ~..~ _....... Colorado. 

73.  Browning-Ferris  Industries  of  Connecticut.  Inc « Delaware. 


47758 


Federal  Register  /  Vol.  58.  No.  174  /  Friday.  September  10.  1993  /  Notices 


74.  Browning-Ferris  Industries  of  Eagle.  New  York.  Inc  Texas. 

75.  Browning-Ferris  Industries  of  Elizabeth.  N.J..  Inc  New  Jersey. 

76.  Browning-Ferris  Industries  of  Falls  Township.  Inc Pennsylvania. 

77.  Browning-Ferris  Industries  of  Florida.  Inc Delaware. 

78.  Browning-Ferris  Industries  of  Georgia.  Inc  ••  Georgia. 

79.  Browning-Ferris  Industries  of  Hawaii.  Inc  Delaware. 

80.  Browning-Ferris  Industries  of  Idaho.  Inc  Idaho. 

81.  Browning-Ferris  IndusUies  of  Illinois.  Inc  Delaware. 

82.  Browning-Ferris  Industries  of  Indiana,  Inc •.• Indiana 

83.  Browning-Ferris  Industries  of  Iowa.  Inc Iowa. 

84.  Browning-Ferris  Industries  of  Kansas.  Inc  Kansas. 

85.  Browning-Ferris  Industries  of  Kansas  City,  Inc  Missouri. 

86.  Browning-Ferris  Industries  of  Kentucky,  Inc  Delaware. 

87.  Browning-Ferris  Industries  of  Long  Island,  Inc  New  York. 

88.  Browning-Ferris  Industries  of  Maine,  Inc - Delaware. 

89.  Browning-Ferris  Industries  of  Marion  County.  Inc Delaware. 

90.  Browning-Ferris  Industries  of  Michigan.  Inc  Michigan. 

91.  Browning-Ferris  Industries  of  Minnesota,  Inc  , Minnesota. 

92.  Browning-Ferris  Industries  of  Mississippi.  Inc Mississippi. 

93.  Browning-Ferris  Industries  of  Montana.  Inc Nevada. 

94.  Browning-Ferris  Industries  of  Nebraska.  Inc Nebraska. 

95.  Browning-Ferris  Industries  of  New  Hampshire.  Inc New  Hampshire. 

96.  Browning-Ferris  Industries  of  New  Jersey,  Inc New  Jersey. 

97.  Browning-Ferris  Industries  of  New  York,  Inc  New  York. 

98.  Browning-Ferris  Industries  of  North  Jersey,  Inc  New  Jersey. 

99.  Browning-Ferris  Industries  of  Ohio,  Inc Delaware. 

100.  Browning-Ferris  Industries  of  Ohio  and  Michigan,  Inc  Ohio. 

101.  Browning-Ferris  Industries  of  Oregon,  Inc Oregon. 

102.  Browning-Ferris  industries  of  Owensboro,  Inc Delaware. 

103.  Browning-Ferris  Industries  of  Oyster  Bay.  Inc Delaware. 

104.  Browning-Ferris  Industries  of  Paterson.  N.J..  Inc  New  Jersey. 

105.  Browning-Ferris  Industries  of  Pennsylvania.  Inc Delaware. 

106.  Browning-Ferris  Industries  of  Philadelphia,  Inc Pennsylvania. 

107.  Browning-Ferris  Industries  of  Pinal  County,  Inc , Arizona. 

108.  Browning-Ferris  Industries  of  Quincy.  Illinois,  Inc „ Iowa. 

109.  Browning-Ferris  Industries  of  Rhode  Island.  Inc Delaware. 

no.  Browning-Ferris  Industries  of  Rochester.  Inc •• Minnesota. 

111.  Browning-Ferris  Industries  of  South  Atlantic.  Inc  North  Carolina. 

112.  Browning-Ferris  Industries  of  South  Jersey.  Inc  New  Jersey. 

113.  Browning-Ferris  Industries  of  Southern  Illinois.  Inc Delaware. 

114.  Browning-Ferris  Industries  of  Southeastern  Michigan,  Inc  Michigan. 

115.  Browning-Ferris  Industries  of  Southwest  Virginia,  Inc Virginia. 

116.  Browning-Ferris  Industries  of  Southwestern  Jersey.  Inc  New  Jersey. 

117.  Browning-Ferris  Industries  of  Springfield.  Inc  Missouir. 

118.  Browning-Ferris  Industries  of  St.  Louis.  Inc Delaware. 

119.  Browning-Ferris  Industries  of  Tennessee.  Inc Tennessee. 

120.  Browning-Ferris  Industries  of  Utah,  Inc Utah. 

121.  Browning-Ferris  Industries  of  Vermont,  Inc  Vermont. 

122.  Browning-Ferris  Industries  of  Washington,  Inc  Washington. 

123.  Browning-Ferris  Industries  of  West  Virginia,  Inc Delaware. 

124.  Browning-Ferris  Industries  of  Western  Jersey,  Inc New  Jersey. 

125.  Browning-Ferris  Industries  of  Wisconsin,  Inc , Wisconsin. 

126.  Browning-Ferris  Industries  of  Wyoming.  Inc Wyoming. 

127.  Butts  County  Development  Corp Georgia. 

128.  CECOS  International,  Inc New  York. 

129.  CMS  Development  Corp  North  Carolina. 

130.  Condor  Waste  Transportation.  Inc ; Texas. 

131.  Disposal  Specialists,  Inc „ Vermont. 

132.  Dooley  Equipment  Corporation Massachusetts. 

133.  E4E  Hauling,  Inc  , Illinois. 

134.  East  DeKalb  LandfiU.  Inc Georgia. 

135.  EnviroMed,  Inc Massachusetts. 

136.  Escatawpa  Environmental  Services.  Inc Mississippi. 

137.  Geneva  Waste  Services,  Inc New  York. 

138.  George  Fenske  Sanitary  Service,  Inc Minnesota. 

139.  Hall's  Ferry  Investments.  Inc  Missouri. 

140.  Hawk  Rid^  Compost  Facility.  Inc  — ~ Maine.    , 

141.  Hawk  Ridge  Farms.  Inc - ~ ...^ Maine. 

142.  Heavy  Equipment  Leasing  Services  Co..  Inc .~~ ~... ..— ...~.. . ~. „ New  York. 

143.  Health  Management.  Inc — ~ Tennessee. 

144.  Health  Management  of  New  Orleans,  Inc Louisiana. 

145.  Hennepin  Transfer,  Inc _ Minnesota. 

146.  Holly  Springs  Disposal.  Inc ~ -. ....~ — - North  Carolina. 

147.  Homestead  Lartd  Corp  Pennsylvania. 

148.  Hooksett  Recycling  ft  Processing  Center,  Inc New  Hampshire. 

149.  HUNIW.  Inc - New  York. 
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150.  Imperial  Landfill  Company.  Inc  Pennsylvania 

151.  International  Disposal  Corp.  of  California California 

152.  Isler's  Refuse  Service.  Inc 

153.  Jefferson  Pike  Landfill,  Inc 

154.  Karas  Trucking  Co.,  Inc  

155.  Keller  Canyon  Landfill  Company 


Ohio. 

"  t-nnessce 

Ohio 

California. 

Peiinsvlvania 


156.  Lancaster  Bio-Medical  Services  Group ; l...™„ 

157.  Land  Reclamation,  Inc  „. „,„.. Npy^,  York 

158.  Lawrence  County  Disposal.  Inc _ ,  Alabama. 

159.  Loma  Linda  Disposal.  Inc •.... (>ilifiimia 

160.  Lorain  County  Resource  Recovery  Complex,  Inc i. Delaware. 

161.  Louis  Kmito  &  Son,  Inc Massachusetts 

162.  Lyon  Development  Co ;. Mi<  hiean. 

163.  Marble  Mill  Recycling  and  Transfer  Station.  Inc I Georgia. 

164.  Merrimack  Valley  Medical  Services  Company,  Inc „ _ Massachusetts 

165.  Middle  Tennessee  Recyclery.  Inc  , .' Tennessee. 

166.  Mon  Valley  Sanitary  Landfill.  Inc  _ Pennsylvania 

167.  Moreland  Avenue  Disposal,  Inc Georgia. 

168.  National  Disposal  Service  of  NebrasM.  Inc  Nebraska. 

169.  New  Morgan  Landfill  Company.  Inc Pennsylvania 

170.  Ncwco  Waste  Systems,  Inc New  York 

171.  Newco  Waste  Systems  of  New  Jersey,  Inc New  jersey 

172.  Niagara  Landfill.  Inc , New  York. 

173.  Niagara  Recycling,  Inc _ New  York. 

174.  Niagara  Sanitation  Company.  Inc New  York. 

175.  Ninety  Plus,  Inc .'. , Louisiana. 

176.  Northern  Disposal,  Inc _ Massachusetts 

177.  Philadelphia  Bio-Medical  Services  Corp „.. Pennsylvania 

178.  Pine  Bend  Landfill,  Inc M;nn«?sota 

179.  Pleasant  Hill  Bayshore  Disposal,  Inc California 

180.  Port  of  Albany  Medical  Waste  Facility  New  York,  Inc  ,, New  York 

181.  RPS.  Inc Colorado 

182.  Rx  Thermal  of  Colorado,  Inc , Qilorado. 

183.  Refuse  Transfer,  Inc  i _ Minnesota 

184.  Regional  Landfill,  Inc  ; ; Texas 

185.  Residential  Service.  Inc  J Nebraska. 

186.  Resource  Conservation  Services.  Inc  _ Maine. 

187.  Resource  Recovery  Corporation Massachusetts 

188.  River  City  Refuse  Removal.  Inc .^^, Wisconsin. 

189.  Sampson  County  Disposal.  Inc  .-..y-^--  North  Carolina 

190.  South  Alabama  Disposal,  Inc  Alabama. 

191.  Springfield  Relay  Systems,  Inc  „ Missouri. 

192.  TRC,  Inc  Pennsylvania. 

193.  T.R.A.S.H.,  Inc  ; _ Tennessee 

194.  Town  and  Country  Waste  Service,  Inc Wisconsin 

195.  Troy  Area  Landfill,  Inc  Wisconsin. 

196.  Van  Buren  Services,  Inc  New  York 

197.  Walker  County  Disposal.  Inc „ Alabama. 

198.  West  Roxbury  Crushed  Stone  Co  _ Massachusetts 

199.  Westowns  Disposal  Systems.  Inc „ . Wyoming. 

200.  Wood  Resource  Recovery,  Inc ^ ^ .;;^, Florida. 

201.  Woodlake  Sanitary  Service,  Inc  ,. 1. Minnesota 

202.  Youngstown  BFI  Waste  Systems,  Inc Ohio 

B.  1.  Parent  Corporation— Smith-Rogers  Oil  Co..  Inc.— Hwy  76  West  P.O.  Box  308  Mullins.  SC  29574.  (rac-1901591 

2.  Subsidiaries— Tiger  Mart  Inc.  S-R  Transport  Inc. — South  Care  lina 


Sidney  L.  Strickland,  |r., 

Secretary. 

|FR  Doc.  93-22132  Filed  9-^93:  8:45  ami 

BIkXmO  CODE  703S-01-M 

pocket  No.  AB-88  (Sub-No.  6)] 

Bessemer  and  Lake  Erie  Railroad 
Company— Abandonment  and 
Discontinuance  of  Trackage  Rights  in 
Erie  County,  PA;  Findings 

The  Commission  has  i.ssued  a 
certificate  authorizing  Bessemer  and 
Lake  Erie  Railroad  Company  (B&LE)  to 
abandon  a  O.QS-mile  line  of  railroad 
betwreen  milepost  21.34  (B&LE  sta 


-9+76.5)  and  milt  post  22.29  (B&LE  sta 
40+35)  and  to  discontinue  trackage 
rights  over  12.2  miles  of  rail  line  owned 
by  Norfolk  and  Southern  Railroad 
Company  between  B&LE  sta  5580+66.9 
and  B&LE  sta  -9+76.5.  in  Erie  County. 
PA.  The  abandons  ent  and 
discontinuance  ceitificate  will  become 
effective  October  13, 1993.  unless  the 
Commission  finds  'iiat  (1)  a  financially 
responsible  person  has  offered  financial 
assistance  (through  subsidy  or  purchase) 
to  enable  the  rail  service  to  be 
continued:  and  (2)  it  is  likely  that  the 
assistance  would  fidly  compensate 
B&LE. 


Auy  offers  of  financial  assistance; 
must  be  filed  with  the  Commi^ision  and 
B&LE  no  later  than  September  20.  1993. 
The  following  notation  must  be  typed  in 
bold  face  on  the  lower  left-hand  comer 
of  the  envelope  containing  the  offer: 
"Section  of  Legal  Counsel,  AB-OFA.'" 
Any  offer  previously  made  must  be 
remade  within  the  10-day  period. 

Information  and  procedures  regarding 
financial  assistance  for  continued  rail 
service  are  contained  in  49  II.S.C.  10905 
and  49  CFR  1152.27. 

Decided:  August  30. 1993. 

By  the  Commission,  Chairman  McDonald. 
Vice  Chairman  Simmons.  Commissioners 
Phillips,  Philbin.  and  Waldcn  Vice 
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Chainnan  Sinunons  dissented  with  a  separate 

expression. 

Sidney  L.  Strickland.  |r.. 

Secretary. 

IFR  Doc.  93-22290  Filed  9-10-93:  8:45  am) 

BltUNG  COM  7O3S-01-P 

[Flnanc«  Docket  No.'3234<n 

EASX  Corp.,  D/B/A  EASX  Railroad 
Corp.;  Acquisition  and  Operation 
Exemption;  The  Three  Rivers  Railway 
Co.  and  CSX  Transportation,  Inc. 

EASX  Corporation,  d/b/a  EASX 
Railroad  Corporation  (EASX),  a 
noncarrier,  has  filed  a  notice  of 
exemption:  (1)  To  acquire  and  operate 
approximately  3.24-miles  of  rail  line  at 
or  near  New  Castle,  PA,  owned  by  the 
Three  Rivers  Railway  Company,  a 
wholly-owned  carrier  subsidiary  of  CSX 
Transportation,  Inc.  (CSXT).  The 
involved  lines  consist  of  two  branches: 
(a)  The  "New  Castle  Branch"  which 
begins  at  New  Castle  Branch 
Monumented  Base  Line  (MBL)  at  survey 
Station  10+00,  opposite  the  former 
Pittsburgh  and  Lalte  Erie  Raih-oad 
Company's  (P&LE)  Main  Line  MBL 
Survey  Station  2580+10,  and  extends  in 
a  generally  northeasterly  direction  to  the 
former  PALE  Valuation  Station  146+10; 
and  (b)  the  "Big  Run  Branch"  which 
begins  at  P&LE  New  Castle  Branch 
Baseline  of  Survey  at  Survey  Station 
84+44,  and  extends  in  a  generally 
southwesterly  direction  to  the 
connection  with  trackage  of  CSXT;  and 
(2)  to  lease  from  CSXT  (with  an  option 
to  purchase)  and  operate  approximately 
0.7-miles  of  rail  line  known  as  the 
"Sample  Spur"  which  begins  at 
Valuation  Station  2+00  off  of  CSXT's 
main  line  between  Cumberland.  MD, 
and  Willard,  OH,  and  continues  in  a 
generally  northwardly  direction  to 
Valuation  Station  40+75.7.1  The 
transaction  was  expected  to  be 
consummated  after  the  August  30, 1993. 
effective  date  of  the  exemption.^ 

Any  comments  must  be  filed  with  the 
Commission  and  served  on:  Betty  Jo 
Christian,  Steptoe  4  Johnson,  1330 
Connecticut  Ave.,  NW.,  Washington,  E)C 
20036. 

This  notice  is  filed  under  49  CFR 
1150.31.  If  the  notice  contains  false  or 


<  EASX  is  acquiring  these  lines  in  order  to 
provide  rail  service  to  ttie  New  Castle 
manufacturing  tacility  of  it*  affiliate.  East  Railcar 
Corporation. 

2EAS.X  anticipates  thai,  by  the  time  of 
consummation,  it  will  enter  into  an  operating 
agreement  with  ISS  Railroad.  Inc  (ISS),  an 
unafniiated  class  Ul  rail  carrier,  whicli  will  initially 
operate  the  New  Castle  Lines  and  Sample  Spur  on 
behalf  of  EASX.  ISS  will,  of  course,  be  required  to 
file  for  approval  or  exemption  to  operate  the  line 
if  such  an  agreement  is  reached. 


misleading  information,  the  exemption 
is  void  ab  initio.  Petitions  to  revoke  the 
exemption  under  49  U.S.C.  10505(d) 
may  be  filed  at  any  time.  The  filing  of 
a  petition  to  revoke  will  not 
automatically  stay  the  transaction. 

Decided:  September  1. 19%}. 

By  tlie  Commission,  David  M.  Konschnik, 
Director.  Office  of  Proceedings. 
Sidney  L.  Strickland.  Jr.. 
Secretary. 
IFR  Doc.  93-22131  Filed  9-9-93:  8:45  ami 

WLUNaCOOC  TM»-«1-M 

[Finance  Docket  No.  32330] 

New  Hampshire  Northcoast  Corp.; 
Acquisition  Exemption;  Boston  and 
Maine  Corp.,  et  al. 

AGENCY:  Interstate  Commerce 

Commission. 

ACTION:  Notice  of  exemption. 

SUMMARY:  Under  49  U.S.C.  10505,  the 
Commission  exempts  firom  the  prior 
approval  requirements  of  49  U.S.C 
11343—44  the  purchase  by  New 
Hampshire  Northcoast  Corporation  of 
two  segments  of  line  in  New  Hampshire 
totaling  about  17.77  route  miles.  The 
segments,  owned  by  Boston  and  Maine 
Corporation  and  Springfield  Terminal 
Railway  Company,  are  between 
milepost  69.83,  at  or  near  Rollinsford, 
and  milepost  80.30,  at  or  near 
Rochester,  and  between  milepost  D- 
9.72,  at  or  near  Rochester,  and  milepost 
D-17.0,  at  or  near  Farraington.  The 
exemption  is  subject  to  standard 
employee  protective  conditions. 
DATES:  This  exemption  will  be  effective 
on  October  10, 1993.  Petitions  to  stay 
must  be  filed  by  September  27, 1993. 
and  petitions  to  reopen  must  be  filed  by 
October  5, 1993. 

ADDRESSES:  Send  pleadings  referring  to 
Finance  Docket  No.  32330  to:  (1)  Office 
of  the  Secretary,  Case  Control  Branch, 
Interstate  Commerce  Commission, 
Washington,  DC  20423,  (2)  Kevin  M. 
Sheys.  Oppenheimer  Wolff  &  Donnelly, 
1020  Nineteenth  Street,  NW.,  Suite  400. 
Washington.  DC  20036,  and  (3)  John  R. 
Nadolny,  Boston  and  Maine 
Corporation,  Iron  Horse  Park,  North 
Billerica,  MA  01862. 
FOR  FURTHER  INFORMATION  CONTACT: 
Beryl  Gordon  (202)  927-5610.  [TDD  for 
hearing  impaired  (202)  927-5721.) 
SUPPt.EMENTARV  INFORMATION: 
Additional  information  is  contained  in 
the  Commission's  decision.  To  purchase 
a  copy  of  the  full  decision,  write  to,  call, 
or  pick  up  in  person  from:  Dynamic 
Concepts.  Inc.,  room  2229,  Interstate 
Commerce  Commission  Building, 


Washington.  DC  20423.  Telephone: 
(202)  289-4357/4359.  (Assistance  for 
the  hearing  impaired  is  available 
through  TDD  service  (202)  927-5721). 

Decided:  August  27, 1993. 

By  the  Commission,  Chairman  McDonald. 
Vice  Chairman  Simmons,  Commissioners 
Phillips.  Philbin.  and  Walden. 
Sidney  L.  Strickland.  Jr., 
Secretary. 
IFR  Doc.  93-22129  Filed  9-9-93;  8:45  ami 

HLUNG  COOC  tn^-tX-* 

(Finance  Docket  No.  32321] 

Southern  GuH  Raihway  Company- 
Construction  ExemptiOf>— in  Calcasieu 
Parish.  LA 

AGENCY:  Interstate  Commerce 

Commission. 

ACTION:  Notice  of  Exemption. 

SUMMARY:  Under  49  U.S.C.  10505,  the 
Commission  conditionally  exempts 
from  the  prior  approval  requirements  of 
49  U.S.C  10901  Southern  Gulf  Railway 
Company's  construction  of  about  4 
miles  of  rail  line  near  Westlake, 
Calcasieu  Parish,  LA.  The  proposed 
transaction  involves  construction  of  a 
rail  line  running  southwesterly  and 
southerly  from  a  second  industrial  track 
leading  from  the  Roy  S.  Nelson 
Generating  Station  Unit  6  (Nelson  Unit 
6).  operated  by  Gulf  States  Utilities 
Company  (GSU).  to  a  main  line  of 
Southern  Pacific  Transportation 
Company  (SP).  The  exemption  is  subject 
to  the  results  of  the  Commission's 
environmental  review  of  the  proposal. 
DATES:  On  completion  of  all 
environmental  review,  the  Commission 
will  issue  a  further  decision  addressing 
those  matters  and  making  the  exemption 
effective  at  that  time,  if  appropriate. 
Petitions  to  reopen  must  be  filed  by 
September  30. 1993. 
ADDRESSES:  Send  pleadings  referring  to 
Finance  Docket  No.  32321  to  (1)  Office 
of  the  Secretary,  Case  Control  Branch, 
Interstate  Conimert»  Commission. 
Washington,  DC  20423.  (2)  John  R. 
Molm,  NationsBank  Plaza,  suite  5200, 
600  Peachtree  Street,  NE.,  Atlanta.  GA 
30308-2216.  and  (3)  William  D. 
Moeller.  Gulf  States  Utilities  Company, 
P.O.  Box  2951.  Beaumont,  TX  77704. 
FOR  FURTHER  INFORMATION  CONTACT: 
Beryl  Gordon.  (202)  927-5610.  [TDD  for 
hearing  impaired:  (202)  927-572^1.] 
SUPPLEMENTARY  INFORMATION: 
Additional  information  is  contained  in 
the  Commission's  decision.  To  purchase 
a  copy  of  the  full  decision,  write  to.  call, 
or  pick  up  in  person  from:  Dynamic 
Concepts,  Inc.,  room  2229,  Interstate 


Commerce  Commission  Building, 
Washington.  DC  20423.  Telephone: 
(202)  289-4357/4359.  (Assistance  for 
the  hearing  impaired  is  available 
through  TDD  services  (202)  927-5721.1 

Decided:  August  27. 1993. 

By  the  Commission.  Chairman  McDonald. 
Vice  Chairman  Simmons.  Commissionen> 
Phillips.  Philbin.  and  VValden. 
Sidney  L.  StrickLind,  Jr., 
Secretary 
[FR  Doc.  93-22310  Filed  9-9-93;  8:45  am] 

BtLUNC  COOC  703$-0l-P 


DEPARTMENT  OF  LABOR 

Employment  Standards  Administration 
Wage  and  Hour  Division 

Minimum  Wages  for  Federal  and 
Federally  Assisted  Construction; 
General  Wage  Determination  Decisions 

General  wage  determination  decisions 
of  the  Secretary  of  Labor  are  issued  in 
accordance  with  applicable  law  and  are 
based  on  the  information  obtained  by 
the  Department  of  Labor  from  its  study 
of  local  wage  conditions  and  data  made 
available  from  other  sources.  They 
specify-  the  basic  hourly  wage  rates  and 
fringe  benefits  which  are  determined  to 
be  prevailing  for  the  described  classes  of 
laborers  and  mechanics  employed  on 
construction  projects  of  a  similar 
character  and  in  the  localities  specified 
therein. 

The  determinations  in  these  decisions 
of  prevailing  rates  and  fringe  benefits 
have  been  made  in  accordance  with  29 
CFR  part  1,  by  authority  of  the  Secretary 
of  Labor  pursuant  to  the  provisions  of 
the  Davis-Bacon  Act  of  March  3. 1931. 
as  amended  (46  Stat.  1494,  as  amended. 
40  U.S.C.  276a)  and  of  other  Federal 
statutes  referred  to  in  29  CFR  part  1, 
appendix,  as  well  as  such  additional 
statutes  as  such  additional  statutes  as 
may  from  time  to  time  be  enacted 
containing  provisions  for  the  payment 
of  wages  determined  to  be  prevailing  by 
the  Secretary  of  Labor  in  accordance 
with  the  Davis-Bacon  Act.  The 
prevailing  rates  and  fiinge  benefits 
determined  in  these  decisions  shall,  in 
accordance  with  the  provisions  of  the 
foregoing  statutes,  constitute  the 
minimum  wages  payable  on  Federal  and 
federally  assisted  construction  projects 
to  laborers  and  mechanics  of  the 
specified  classes  engaged  on  contract 
work  of  the  character  and  in  the 
localities  described  therein. 

Good  cause  is  hereby  found  for  not 
utilizing  notice  and  public  comment 
procedure  thereon  prior  to  the  issuance 
of  these  determinations  as  prescribed  in 
5  U.S.C.  553  and  not  providing  for  delay 


in  the  effective  da'e  as  prescribed  in  that 
section,  because  tl  e  necessity  to  i.ssue 
current  construction  industry  wage 
determinations  frequently  and  in  large 
volume  causes  prccedures  to  be 
impractical  and  cc  ntrary  to  the  public 
interest. 

General  wage  d(  termination 
decisions,  and  modifications  and 
supersede  as  decisions  thereto,  contain 
no  expiration  dates  and  are  effective 
from  their  date  of  lotice  in  the  Federal 
Register,  or  on  the  date  written  notice 
is  received  by  the  igency,  whichever  is 
earlier.  These  decisions  are  to  be  used 
in  accordance  witli  the  provisions  of  29 
CFR  parts  1  and  5.  Accordingly,  the 
applicable  decision,  together  with  any 
modifications  issued,  must  be  made  a 
part  of  every  contract  for  performance  of 
the  described  wore  within  the 
geographic  area  indicated  as  required  by 
an  applicable  Federal  prevailing  wage 
law  and  29  CFR  part  5.  The  wage  rates 
and  fringe  benefit.' ,  notice  of  which  is 
published  herein,  and  which  are 
contained  in  the  Government  Printing 
Office  (GPO)  document  entitled 
"General  Wage  Determinations  Issued 
Under  The  Davis-i)acon  And  Related 
Acts,"  shall  be  th€  minimum  paid  by 
contractors  and  svbcontractors  to 
laborers  and  mechanics. 

Any  person,  or^anizrttion.  or 
governmental  agency  having  an  interest 
in  the  rates  determined  as  prevailing  is 
encouraged-to  submit  wage  rate  and 
fringe  benefit  infonnation  for 
consideration  by  the  Department. 
Further  information  and  self- 
explanatory  forms  for  the  purpose  of 
submitting  this  data  may  be  obtained  by 
writing  to  the  U.S  Department  of  Labor. 
Employment  Standards  Administration, 
Wage  and  Hour  D  vision.  Division  of 
Wage  Determinati  ans,  20C  Constitution 
Avenue,  NW.,  roon  S-3014. 
Washington,  EX:  2 3210. 

New  General  Waj^e  Determination 
Decisions 

The  numbers  of  the  decisions  added 
to  the  Govemmen  Printing  Office 
document  entitlec  "General  Wage 
'Determinations  Is.-^ued  Under  the  Davis- 
Bacon  and  Relatec  Acts"  are  listed  by 
Volume  and  State 

Volume  I 

Kentucky 

KY930054  (Sept.  10, 1993) 
Tennessee 

TN930046  (Sept.  10. 1993) 

Volume  in 

Colorado 
CO930019  (Sept  10. 1993) 


Modification  to  General  Wage 
Determination  Decisions 

The  number  of  decisions  listed  in  the 
Government  Printing  Office  document 
entitled  "General  Wage  Determinations 
Issued  Under  the  Davis-Bacon  and 
Related  Acts"  being  modified  are  listed 
by  Volume  and  State.  Dates  of 
publication  in  the  Federal  Register  are 
in  parentheses  following  the  decisions 
being  modified. 

Volume  I 

Kentucky 

KY930001  (Feb  19. 1993) 

KY930002  (Feb.  19. 1993) 

KY930029  (Feb.  19.1993) 

KY930030  (Feb.  19,  1993) 

KY930031  (Feb.  19.1993) 

KY930032  (Feb.  19. 1993) 

KY930033  (Feb.  19.  1993) 

KY9.30034  (Feb.  19.  1993) 

KY930035  (Feb.  19.  1993) 

KY930036  (Sept.  3.  1993) 

KY930037  (Sept.  3.  1993) 

KY930038  (Sept.  3.  1993) 

KY930039  (Sept.  3, 1993) 

KY930040  (Sept.  3.  1993) 

KY930041  (Sept.  3.  1993) 

KY930O42(Sept.  3.  1993) 

KY930O43  (Sept.  3.  1993) 

KY930045  (Sept.  3.  1993) 

KY930046  (Sept.  3.  1993) 

KY930047  (Sept.  3.  1993) 

KY930O49  (Sept.  3.  1993) 

KY93O050  (Sept.  3.  1993) 

KY930051  (Sept.  3. 1993) 

KY930053  (Sept  3. 1993) 
New  jersey 

N)930002  (Feb.  19. 1993) 

N)930003  (Feb.  19. 1993) 

NI930004  (Feb.  19.  1993) 

NI930007  (Feb.  19, 1993) 
New  York 

NY930013  (Feb.  19.  1993) 
Tennessee 

TN930005  (Feb.  19.  1993) 
Virginia 

VA930005  (Feb  19.  1993) 

VA930008  (Feb.  19.  1993) 

VA930018  (Feb.  19.  1993) 

VA930033  (Feb.  19.  1993) 

VA930034  (Feb.  19.  1993) 

VA930036  (Feb.  19.  1993) 

VA930039  (Feb.  19.  1993) 

VA930046  (Feb.  19,  1993) 

VA930047  (Feb.  19.  1993) 

VA930051  (Feb  19,  1993) 

VA930069  (Feb.  19,  1993) 

VA930085(Iuly9.  1993) 
West  Virginia 

WV930001  (Feb.  19. 1993) 

WV930002  (Feb.  19. 1993) 

WV930003  (Feb.  19. 1993) 

WV930O05  (Feb.  19. 1993) 

Volume  II 

Illinois 

IL930019  (Feb.  19. 1993) 
Indiana 

IN930001  (Feb.  19.  1993) 

1N930002  (Feb.  19.  1993) 

IN930003  (Feb.  19. 1993) 

IN930004  (Feb.  19. 1993) 

IN930O05  (Feb  19.  1993> 
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(Feb.  19,  1993) 


IN930O18|Feb.  19.1993) 
Kansas 

KS930005  (Feb.  19.  1993) 
Michigan 

M1930007  (Feb.  19.  1993) 
Missouri 

MO930001  (Feb.  19. 1993) 
Texas 

TX930019  (Feb.  19.  1993) 

Volume  III 

California 

CA930OO4 
Montana 

MT930OO9 

MT930010 

MT930011 

MT930O12 

MT930013 

MT930014 

MT930015 

MT930016 

MT930O17 

MT930018 

MT930019 

MT930O20 
Utah 

UT930001 

UT930004 

UT930005 

IIT930O06 

IJT930OO7 

UT93000B 

UT930009 

UT930010 

UT930011 

UT930013 

UT930015 

UT930O20 

inr930O23 

UT930031 


(Aug.  6. 
(Aug.  6. 
(Aug  6. 
(Aug.  6, 
(Aug.  6. 
(Aug.  6. 
(Aug.  6. 
(Aug.  6. 
(Aug.  6. 
(Aug.  6, 
(Aug.  6, 
(Aug.  6. 

(Feb.  19. 
(Feb.  19. 
(Feb.  19. 
(Feb.  19. 
(Feb.  19, 
(Feb.  19, 
(Feb.  19. 
(Feb.  19. 
(Feb.  19, 
(Feb.  19, 
(Feb.  19, 
(Feb.  19, 
(Feb.  19. 
(Feb.  19, 


1993) 
1993) 
1993) 
1993) 
1913) 
1991) 
1993) 
1993) 
1993) 
1993) 
1993) 
1993) 

1993) 
1993) 
1993) 
1993) 
1993) 
1993) 
1993) 
1993) 
1993) 
1993) 
1993) 
1993) 
1993) 
1993) 


General  Wage  Determination 
Publication 

General  wage  determinations  issued 
under  the  Davis-Bacon  and  related  Acts, 
including  those  noted  above,  may  be 
found  in  the  Government  Printing  Office 
(GPO)  document  entitled  "General  Wage 
Determinations  Issued  Under  The  Davis- 
Bacon  And  Related  Acts".  This 
publication  is  available  at  each  of  the  50 
Regional  Government  Depository 
Libraries  and  many  of  the  1,400 
Government  Depository  Libraries  across 
the  country.  Subscriptions  may  be 
purchased  from:  Washington.  DC  20402, 
(202) 783-3238. 

When  ordering  subscription(s),  be 
sure  to  specify  the  State(s)  of  interest, 
since  subscriptions  may  be  ordered  for 
any  or  all  of  the  three  separate  volumes, 
arranged  by  State.  Subscriptions  include 
an  annual  edition  (issued  on  or  about 
January  1]  which  includes  all  current 
general  wage  determinations  for  the 
States  covered  by  each  volume. 
Throughout  the  remainder  of  the  year, 
regular  weekly  updates  will  be 
distributed  to  subscribers. 


Signed  at  Washington.  DC,  this  3rd  day  of 
September  1993. 
Alan  L.  Moss, 

Director.  Division  of  Wage  Determinations. 
jFR  Doc.  93-22000  Filed  9-9-93;  8:45  am) 

aiLUNG  coot  4S10-^-M 


Employment  and  Training 
Administration 

rA-W-2a.697] 

Agrico  Chemical  Co.  Mulberry,  FL; 
Notice  of  Affirmative  Determination 
Regarding  Application  for 
Reconsideration 

On  August  5,  1993,  the  company 
requested  administrative 
reconsideration  of  the  Department  of 
Labor's  Notice  of  Negative 
Determination  Regarding  Eligibility  to 
Apply  for  Worker  Adjustment 
Assistance  for  workers  at  the  subject 
firm.  The  Department's  Negative 
Determination  was  issued  on  July  19. 
1993  and  published  in  the  Federal 
Register  on  August  10,  1993  (58  PR 
42577). 

The  company  submitted  an  additional 
list  of  customers  and  claims  that  the 
former  Soviet  Union  (FSU)  is  dumping 
phosphate  fertilizers  into  the  U.S. 

Conclusion 

After  careful  review  of  the 
application,  I  conclude  that  the  claim  is 
of  sufficient  weight  to  justify 
reconsideration  of  the  Department  of 
Labor's  prior  decision.  The  application 
is.  therefore,  granted. 

Signed  at  Washington.  DC.  this  30th  day  of 
August  1993. 

Robert  O.  Deslongcfaunps, 
Director.  Office  of  Legislation  and  Actuarial 
Services.  Unemployment  Insurance  Service. 
|FR  Doc.  93-22176  Filed  9-9-93:  8:45  ami 
BHAJNG  COOC  4&1»-«-M 


[TA-W-28,786] 

Douglas  Aircraft  Co.  Torrance,  CA 
Investigations  Regarding  Certifications 
of  Eligibility  to  Apply  for  Worker 
Adjustment  Assistance;  Correction 

This  notice  corrects  the  notice  for 
petition  TA-W-28.786  which  was 
published  in  the  Federal  Register  on 
July  7, 1993  (58  FR  36422)  in  FR 
Document  93-15996. 

A  printing  error  concerning  the 
location  of  Douglas  Aircraft  Company 
(TA-W-28.786)  appears  in  the  4th  line 
of  the  second  column  in  the  appendix 


table  on  page  36422.  The  location 
should  read  "Torrance.  California" 
instead  of  Phoenix,  Arizona. 

Signed  in  Washington,  DC.  this  August  30, 
1993. 

Marvin  M.  Fooks, 

Director.  Office  of  Trade  Adjustment 
Assistancfi. 
|FR  Doc.  93-22179  Filed  9-9-93;  8:45  am) 

BILUNQ  COOC  4Sia-30-M 


Investigations  Regarding  Certifications 
of  Eligibility  to  Apply  tor  Worlter 
Adjustment  Assistance 

Petitions  have  been  filed  with  the 
Secretary  of  Labor  under  section  221(a) 
of  the  Trade  Act  of  1974  ("the  Act")  and 
are  identified  in  the  Appendix  to  this 
notice.  Upon  receipt  of  these  petitions, 
the  Director  of  the  Office  of  Trade 
Adjustment  Assistance,  Employment 
and  Training  Administration,  has 
instituted  investigations  pursuant  to 
section  221(a)  of  the  Act. 

The  purpose  of  each  of  the 
investigations  is  to  determine  whether 
the  workers  are  eligible  to  apply  for 
adjustment  assistance  under  title  11, 
chapter  2.  of  the  Act.  The  investigations 
will  further  relate,  as  appropriate,  to  the 
determination  of  the  date  on  which  total 
or  partial  separations  began  or 
threatened  to  begin  and  the  subdivision 
of  the  firm  involved. 

The  petitioners  or  any  other  persons 
showing  a  substantial  interest  in  the 
subject  matter  of  the  investigations  may 
request  a  public  hearing,  provided  such 
request  is  filed  in  writing  with  the 
Director.  Office  of  Trade  Adjustment 
Assistance,  at  the  address  shown  below, 
not  later  than  September  20. 1993. 

Interested  persons  are  invited  to 
submit  written  comments  regarding  the 
subject  matter  of  the  investigations  to 
the  Director.  Office  of  Trade  Adjustment 
Assistance,  at  the  address  shown  below, 
not  later  than  September  20, 1993. 

The  petitions  filed  in  this  case  are 
available  for  inspection  at  the  Office  of 
the  Director,  Office  of  Trade  Adjustment 
Assistance,  Employment  and  Training 
Administration,  U.S.  Department  of 
Labor,  200  Constitution  Avenue,  NW., 
Washington,  DC  20210. 

Signed  at  Washington,  DC  this  23rd  day  of 
August,  1993. 
Marvin  M.  Fooks, 

Director,  Office  ofWrade  Adjustment 
Assistance. 


Federal  Register  /  Vol.  58.  No.  174  /  Friday.  September  10.  1993  /  Notices 


47763 


AFPENOtX 


Petitioner  (unioiVwortiefs/tinn) 


Duametal  Corp  (WVrs)  

Penco  of  Lyfxtiurst  (CWU) 

AT&T  (IBEW)  , 

Springttekj  Sportswear  (Wkrs) 

Ithaca  Industries  (Wkrs)  

Patent  ScatloWing  Co.  (Wkrs) 

RHN  Corporation  (Co)  _...... 

Peopte  PooJ,  Inc.,  (The)  (Co)  

MAS  Cutting  Inc.  (WVrs) _.. 

Formosa  Exploration.  Inc.  (Vyfltrs) 


Atumax  Extrusions,  Inc.  (USWA) 

Cyprus  Sterrita  Corp.  (Wkrs)  

Abrasive  Techrwtogy,  Inc.  (Wkrs)  __ 

lnlek>gic  Trace,  Inc.,  (Wkrs)  

Carole  Hochmen  Designs  (ACTWU) 


Location 


Murwy.  PA  

Lyndburst,  NJ  

Westminster,  CO  .. 
Coal  Towr^sh^p,  PA 

Edison.  GA  

Uniontown,  PA 

Canastota.  NY  „.... 

Canastota,  ^fY  

PJttsJon.  PA 

Riddte.  OR 

Dunkirk.  NY  „.! 

Green  VaHey,  A2  .. 
SoutNjndge,  MA  ._ 
San  Arrtorno,  TX  ... 
Mitltoiburg.  PA  ..„.. 


Dalere- 
ceive<l 


08/^3/93 
08/J3/93 
08/n«3 
08/23/93 
(»'23/93 
08/23«3 
08/23«3 
08/23/93 
08/23/93 
08/23/93 

08/2  a-SS 
08/2  3«3 
08/23/93 
08/23«3 
08«3«3 


Date  Of  peti- 
tion 


OR'23/93 
08/17/93 
08A)9/93 
08/11/93 
08/17/93 
08/13/93 
08A)9/93 
08A)9/93 
08/11/93 
08/10/93 

0aA)3«3 
08/05/93 
07/23«3 
08A)9/93 
08/13/93 


Petition  No. 


28,970 
28.971 
28.972 
28,973 
28,974 
28.976 
28,976 
28,977 
28,978 
28,979 

28.980 
28.981 
28.982 
28.983 
26,984 


Aiiicies  produced 


Refiner  Plates. 

Various  Chemcals. 

PBX  Units. 

Dresses  and  Skirts. 

Mens'  Underwear. 

ScaffokJs 

Automotive  Plastic  Parts. 

Automobite  Services. 

Ladies'  Dresses. 

Copper     and     Zitk     Corv 

centrates. 
Akjnunum  Extrusion* 
Copper. 
Abrasives. 
Repair  Computers. 
Warehouse  Services. 


|FR  Doc.  93-22175  FS)«d  9-9-93;  8:45  ami 

[TA-W-28.838) 

Gerteral  Dynamics  Fort  Worth  Division, 
Fort  Worth,  TX;  Notice  of  Termination 
of  Investigatton 

Pursuant  to  Section  221  of  the  Trade 
Act  of  1974.  an  investigation  was 
initiated  on  July  6, 1993  in  response  to 
a  worker  petition  which  was  filed  on 
)uly  6,  1993  on  behalf  of  worliers  at 
General  Dynamics,  Fort  Worth  Division. 
Fort  Worth,  Texas, 

The  petitioning  group  of  workers  is 
subject  to  an  ongoing  investigation  for 
which  a  determination  has  not  yet  been 
issued  (TA-W-28,821).  Consequently, 
further  investigation  in  this  case  would 
serve  no  purpose,  and  the  investigation 
has  been  terminated. 

Signed  at  Wasliingtoa,  DC  this  31st  day  of 
August,  1993. 
Marvin  M.  Foola, 

Director,  Office  of  Trade  Adjustment 
Assistance. 

|FR  Doc.  93-22181  Filed  9-9-93;  8:45  ami 

aiLUNO  COM  4S1»-3e-M 


rTA-W-a7,440,  TA-W-27,440A,  TA-W- 
27,440B] 

Geotrace  Technok>gics,  Inc.  aMm 
Daniel  Geophysical,  Inc. 
Headquartered  in  Denver,  CO  and 
Operating  Out  of  the  Following 
Locations:  Houston,  and  DallM,  TX; 
Amended  Certification  Regarding 
Eiigit>ility  to  Apply  for  Worlter 
Ad|u8tme(Tt  Assistance 

In  accordance  with  section  223  of  the 
Trade  Act  of  1974  (19  USC  2273)  the 
Department  of  Labor  issued  a 
Certification  of  Eligibility  to  Apply  for 


Worker  Adjustment  Assistance 
applicable  to  all  vorkers  of  Geotrace 
Technologies,  Inc  ,  in  the  above 
mentioned  locatic  ns.  The  certification 
notice  was  publis  led  in  the  Federal 
Register  on  Septe  Tiber  9, 1992  (57  FR 
41153). 

At  the  request  c  f  the  State  Agency,  the 
Department  revie  ved  the  certification 
for  workers  of  the  subject  firm.  The 
investigation  findings  show  that  some  of 
the  claimants'  wa  jes  for  Geotrace 
Technologies,  Inc.,  are  being  reported 
under  Daniel  Geoohysical,  Inc.,  a  firm 
which  Geotrace  mcently  purchased. 

Accordingly,  th  e  Departn-«nt  is 
amending  the  car  ification  to  properly 
refiect  the  correct  worker  groups. 

The  amendeo  r  otice  applicable  to 
TA-W-27,440  is  tereby  published  as 
follows:  All  work  srs  of  Ceo'race 
Technologies,  Inc.,  a/k/a  Daniel 
Geophysical,  Inc.  Headqua^ered  in 
Denver,  Colorado  and  operating  out  of 
Houston,  Texas  aid  Dallas,  Texas  who 
became  totally  or  partially  separated 
from  employmen  on  or  after  )une  19, 
1991  are  eligible  o  apply  for  adjustment 
assistance  under  Section  223  of  the 
Trade  Act  of  197' . 

Signed  at  Washirgton,  DC,  this  September 
1,  1993. 
Marvin  M.  Fooica, 

Director,  Office  of!  node  Adjustftient 
Assistance. 

[PR  Doc  S3-22184  Filed  9-9-63;  8:45  am) 

BiUJNO  COOC  491«-4»«l 


n'A-W-28,7481 

GTI  Corp.  Hsdie) ,  PA;  Dismissal  of 
Application  for  P  econstderation 

Pursuant  to  29  2FR  90.18  an 
application  for  ac  ministrati  'e 
reconsideration  vas  filed  with  the 
Director  of  the  Oi  Bee  of  Trade 


Adjustment  Assistance  for  workers  at 
GTI  Corporation,  Hadley,  Pennsylvania. 
The  review  indicated  that  the 
application  contained  no  new 
substantial  information  which  would 
bear  importantly  on  the  Department's 
determination.  Therefore,  dismissal  of 
the  application  was  issued. 

TA-W-28.748;  GTI  Corporation 
Hadley.  Pennsylvania  (August  20,  1993) 
Signed  at  Washington.  DC  this  31$t  day  of 

August.  1993. 

Marvin  M.  Fooks. 

Director.  Office  of  Adjustment  Assislurux. 
|FR  Doc.  93-22178  Filed  9-9-93;  8:45  ami 

BILUNG  COOC  4StO-30-M 


Investigations  Regarding  Certifications 
of  Eligibility  to  Apply  for  WorVer 
Adjustment  Assistartce 

Petitions  have  been  filed  with  the 
Secretary  of  Labor  under  section  221  (a) 
of  the  Trade  Act  of  1974  ("the  Act")  and 
are  identified  in  the  Appendix  to  this 
notice.  Upon  receipt  of  these  petitions, 
the  Director  of  the  Office  of  Trade 
Adjustment  Assistance.  Employment 
and  Training  Administration,  has 
instituted  investigations  pursuant  to 
section  221  (a)  of  the  Act. 

The  purpose  of  eadi  of  the 
investigations  is  to  determine  whether 
the  workers  are  eligible  to  apply  for 
adjustment  assistance  under  title  II, 
chapter  2,  of  the  Act.  The  investigations 
will  further  relate,  as  appropriate,  to  the 
determination  of  the  date  on  which  total 
or  partial  separations  began  or 
th/eatened  to  begin  and  the  subdivision 
of  the  firm  involved. 

The  petitioners  or  any  other  persons 
showing  a  substantial  interest  in  the 
subject  matter  of  the  investigations  may 
request  a  public  bearing,  provided  such 
request  is  filed  in  writing  with  the 
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Director.  Office  of  Trade  Adjustment 
Assistance,  at  the  address  shown  below, 
not  later  than  September  20, 1993. 
Interested  persons  are  invited  to 
submit  written  comments  regarding  the 
subject  matter  of  the  investigations  to 
the  Director.  Office  of  the  Trade 
Adjustment  Assistance,  at  the  address 


shown  below,  not  later  than  September 
20, 1993. 

The  petitions  filed  in  this  case  are 
available  for  inspection  at  the  Office  of 
the  Director,  Office  of  Trade  Adjustment 
Assistance,  Employment  and  Training 
Administration.  U.S.  Department  of 


Labor,  200  Constitution  Avenue,  NW., 
Washington,  DC  20210. 

Signed  at  Washington,  DC  this  30th  day  of 
August,  1993. 
Marvin  M.  Fooks, 

Director.  Office  of  Trade  Adjustment 
Assistance. 


Appendix 


Petitioner  (union/wortters/fimi) 


Jul*  FashKXi  I  (Wkrs)  

Southern  Shiptxjitdmg  Cofp.  (Wkrs) 

Reynolds  Metals  Co.  (AFAC)  

Weeks  Expkjration  Co.  (Wkrs)  

Quite  Valley  Forest  Products,  Inc.  (Wkrs) 

Tenr>essee  Shirt  Works,  Inc.  (Wkrs)  

Tennessee  Shirt  Works.  Inc.  (Wkrs)  

New  London  Oil,  Inc.  (Wkrs)  

Lennox  Industnes,  Inc.  (Wkrs)  

El  Paso  Refining,  LP.  (OCAW)  

Crown  Cork  &  Seal  Co.  (lAMAW)  

Cooper  Industnes.  Pennsylvania  (lUE)  ... 

AGiP  Petroleum  Co.,  Inc.  (Wkrs) 

Chalk  Une,  Inc.  (Wkrs) 

Phillips  Petroleum  Co.  (Wkrs)  

Pennsytvanta  Optical  (Wkrs)  

Dow  Chemical  Co  (Wkrs)  


Locatx>n 


Minersville,  PA 

SItdeM,  LA 

Longview,  WA 

Houston.  TX 

Myrtle  PoinL  OR  .. 
LawrefKeburg,  TN 
Fayettsville,  TN  .... 
San  AntonkJ,  TX  .. 

Columbus,  OH 

El  Paso.  TX  

Baltimore,  MD 

Easton,  PA 

Houston.  TX 

Shelt)yville,  TN  .... 

Lafayette,  LA  

Reading.  PA  

Midland,  Ml  


Date  re- 
ceived 


08/30/93 
08/30/93 
08/30/93 
08/30/93 

08/3a'93 
08/30/93 
08/30/93 
08/30/93 
08/30/93 
08/30/93 

08/30/93 
08/30/93 

08/30/93 
08/30/93 

08/30/93 
08/30/93 
08/30/93 


Date  of  peti- 
tkx) 


08/14/93 
08/17/93 
08/18/93 
08/19/93 

08/16/93 
08/18/93 
08/18/93 
08/20/93 
08/20^ 
08/16/93 

08/13/93 
08/06/93 

08/20/93 
08/17/93 

07/31/93 
08/06/93 
08/12/93 


Petition  No. 


28,985 
28,986 
28,987 
28.988 

28,989 
28.990 
28.991 
28.992 
28,993 
28,994 

28.995 
28,996 

28,997 
28,998 

28.999 
29,000 
29,001 


Articles  produced 


Ladies'  Jackets. 

Ship  Building  &  Repair. 

Aluminum. 

Oil  &  Gas  Exptoration.  Pro- 
duction. 

Veneer  for  Plywood. 

Ladies  Blouses  and  Shirts. 

Ladies  Bkxjses  and  Shirts. 

Cnxle  Oil. 

Air  CorxJitioners  &  Parts. 

Refined  Petroleum  Prod- 
ucts. 

Beverage  Fillers  Machinery. 

Specialty  Reciprocal  Com- 
pressors. 

Crude  Oil. 

Men's  arxl  Boys'  Outer- 
wear. 

Natural  Gas  and  Oil. 

Reading  Glasses. 

Chemicals. 


IFR  Doc.  93-22185  Filed  9-9-93;  8:45  ami 

BILUNG  COOC  4S10-30-M 


rrA-W-28,545J 

NERCO,  Incorporated  Headquarters, 
Portland,  OR;  Negative  Detemiinatlon 
Regarding  Application  for 
Reconsideration 

By  an  application  dated  August  12, 
1993.  the  company  requested 
administrative  reconsideration  of  the 
subject  petition  for  trade  adjustment 
assistance.  The  denial  notice  was  signed 
on  July  2, 1993  and  was  published  in 
the  Federal  Register  on  July  27, 1993 
(58  PR  40161). 

Pursuant  to  29  CFR  90.18(c) 
reconsideration  may  be  granted  under 
the  following  circumstances: 

(1)  If  it  appears  on  the  basis  of  facts 
not  previously  considered  that  the 
determination  complained  of  was 
erroneous; 

(2)  If  it  appears  that  the  determination 
complained  of  was  based  on  a  mistake 
in  the  determination  of  facts  not 
previously  considered;  or 

(3)  If  in  the  opinion  of  the  Certifying 
Officer,  a  misinterpretation  of  facts  or  of 
the  law  justified  reconsideration  of  the 
decision. 


The  workers  were  engaged  in 
employment  related  to  administrative 
functions  for  their  subsidiaries. 

The  workers  were  denied  certification 
because  they  did  not  produce  an  article 
within  the  meaning  of  the  Trade  Act  of 
1974.  The  workers  were  informed, 
however,  that  they  may  be  certified  if 
their  separation  was  caused  importantly 
by  a  reduced  demand  for  their  services 
from  a  firm  related  to  it  by  ownership 
or  control.  In  any  event,  the  reduction 
in  demand  for  services  must  originate  at 
a  production  facility  whose  workers 
independently  meet  the  statutory 
criteria  for  certification.  These 
conditions  were  not  met  for  workers  at 
NERCO,  Inc.  in  Portland,  Oregon. 

Company  officials  state  that  the 
NERCO,  Inc.,  workers  in  Portland, 
Oregon  should  be  certified  eligible  for 
TAA  if  workers  at  other  NERCO  firms 
were  to  become  certified  on 
reconsideration. 

Investigation  findings,  however,  show 
that  the  reduced  demand  for  NERCO's 
Headquarters  unit's  services  does  not 
meet  the  minimum  threshold 
requirements  for  certification.  There  is 
only  one  NERCO  production  facility 
whose  workers  are  certified  eligible  for 
TAA— NERCO  Minerals  in  Portland. 
Oregon  (TA-W-28.544).  Further, 


workers  at  NERCO  Oil  &  Gas,  Inc.,  in 
Houston,  Texas.  TA-W-28,597; 
Lafayette.  Louisiana.  TA-W-28,673; 
Black  Lake,  Louisiana,  TA-W-28,674 
and  Berwick.  Louisiana,  TA-W-675 
were  denied  certification  on  application 
for  reconsideration  on  August  4, 1993. 

Conclusion 

After  review  of  the  application  and 
investigative  findings,  I  conclude  that 
there  has  been  no  error  or 
misinterpretation  of  the  law  or  of  the 
facts  which  would  justify 
reconsideration  of  the  Department  of 
Labor's  prior  decision.  Accordingly,  the 
application  is  denied. 

Signed  at  Washington.  DC,  this  1st  day  of 
September  1993. 
Stephen  A.  Wandner, 
Deputy  Director,  Office  of  Legishtion  &■ 
Actuarial  Service.  Unemployment  Insurance 
Service. 

[FR  Doc.  93-22186  Filed  9-9-93;  8:45  a.ml 
BIUJNO  CODE  4S10-30-M 
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[TA-4IV-28.7e01 

Target  Sportswear,  Inc^  Kant  n  Plant. 
CuoMnsvUle,  PA;  Notlca  of  Nagativa 
Detarmination  Regarding  Application 
for  Reconsideration 

By  an  application  dated  Augiist  16. 
1993,  the  company  requested 
administrative  reconsideration  of  the 
subject  petition  for  trade  adjustment 
assistance.  The  denial  Notice  was 
signed  on  August  5. 1993  and  published 
in  the  Federal  Register  on  August  17, 
1993  (58  FR  43656). 

Pursuant  to  29  CFR  90.18(c) 
reconsideration  may  be  granted  under 
the  following  circumstances: 

(1)  If  it  appears  on  the  basis  of  iacts 
not  previously  considered  that  the 
determination  complained  of  was 
erroneous; 

(2)  If  it  appears  that  the  determination 
complained  of  was  based  on  a  mistalie 
in  the  determination  of  facts  not 
previously  considered;  or 

(3)  If  in  the  opinion  of  the  Certifying 
OfBcer,  a  misinterpretation  of  facts  or  of 
the  law  justified  reconsideration  of  the 
decision. 

Investigation  findings  show  that  the 
Kent  n  plant  produced  military  jaciiets 
for  the  U.S.  Air  Force  and  that  their 
contract  with  the  Air  Force  was 
completed. 

The  Department's  denial  was  based 
on  the  fact  that  the  "contributed 
importantly"  test  of  the  Group 
Eligibility  Requirements  of  the  Trade 
Act  was  not  met.  This  test  is  generally 
demonstrated  through  a  survey  of  the 
workers'  firm's  customers.  The 
Department's  survey  revealed  that  the 
customer  for  whom  the  Kent  II  plant 
performed  contract  work  did  not 
purchase  imported  military  jackets  in 
the  relevant  periods. 

When  work  runs  out  the  company 
would  normally  have  two  options:  (1) 
Move  other  work  to  the  affected  plant  or 
(2)  transfer  the  affected  employees  to 
another  production  facility.  However, 
the  company  states  that  these  options 
were  not  available  because  of  the  impact 
of  imports  at  their  other  locations. 

The  lack  of  work  at  other  plants  or  the 
inability  to  transfer  employees  to  other 
production  facilities  fcH*  whatever  reason 
would  not  provide  a  basis  for  a  worker 
group  certification — only  increased 
imports  of  articles  that  are  like  or 
directly  competitive  with  the  article 
produced  by  the  workers'  firm  or 
appropriate  subdivision  of  the  firm 
which  contribute  importantly  to 
declines  in  sales  or  production  and 
employment  may  serve  as  a  basis  for 
certification. 


Conclusion 

After  review  of  the  appliotion  and 
investigative  find  ngs.  I  conclude  that 
there  has  been  no  error  or 
misinterpretation  of  the  law  or  of  the 
facts  which  would  justify 
reconsideration  o '  the  Depertment  of 
Labor's  prior  decision.  Accordingly,  the 
apphcation  is  der  ied. 

Signed  at  Washin  jton,  DC  this  30th  day  of 
August  1993. 

Robert  O.  Deslongd  lamps. 
Director.  Office  ofU  ^islation  fr  Actuarial 
Service  Unewployn,  mt  Insurance  Service. 
IFR  Doc.  93-22177  Piled  9-9-93;  8:45  am| 
BiuMa  coot  4sio-ao-« 


[TA-W-2a,781] 

Villa  Fashions,  In  M>rporated 
Shenandoah,  PA;  Affirmative 
Determination  Regarding  Application 
for  Reconsiderati  3n 

On  August  18, 1 993.  one  of  the 

petitioners  reques  ed  administrative 
reconsideration  of  the  Department  of 
Labor's  Notice  of  Negative 
Determination  Re{iaMing  Eligibility  to 
Apply  for  Worker  Adjustment 
Assistance  for  wo!  kers  at  the  subject 
firm.  The  Deperjrent's  Negative 
Determination  was  published  in  the 
Federal  Register  on  August  17, 1993  (58 
FR  43656). 

The  petitioner  sated  that  the 
Department's  survsy  was  inadequate 
and  submitted  additiona.'  information. 

Conclusion 

After  careful  review  of  the 
application,  I  conclude  tiat  the  claim  is 
of  sufficient  weigh  I  to  justify 
reconsideration  of  the  Di;partment  of 
labor's  prior  decisioa.  The  application 
is,  therefore,  grantcid. 

Signed  at  Washington,  DC,  this  1st  day  of 
September  1993. 

Stephen  A.  Wandner, 

Deputy  Director,  Offi^x  of  Legislation  fr 

Actuarial  Services,  l/rtemployment  Insurance 

Service. 

[FR  Doc  93-22187  Filed  9-3-93;  8:45  ami 

BttjjNO  coot  4st»-ao-M 


Reauthorization  of  the  Targeted  Jobs 
Tax  Credit  Program 

agency:  Employmfot  and  Training 
Administration,  La  tx>r. 
action:  Notice. 

DATES:  The  reauthcrization  of  the  TJTC 
program  is  efliectivn  for  individuals 
hired  after  June  30, 1992. 
SUMMARY:  The  Targeted  Jobs  Tax  Credit 
(TJTC)  program  offnrs  employers  a  tax 


credit  against  their  tax  liability  for 
hiring  individuals  from  nine  targeted 
groups  who  have  traditionally  had 
difficulty  in  obtaining  and  holding  jobs. 

The  previous  TJTC  program 
authorization,  the  result  of  a  six-month 
extension  under  the  Tax  Extension  Act 
of  1991  (Pub.  L.  102-227).  expired  on 
June  30, 1992.  The  program  has  been 
reauthorized  for  an  additional  thirty  (30) 
months  by  the  Omnibus  Budget 
Reconciliation  Act  of  1993  (Pub.  L.  103- 
66,  August  10,  1993).  The 
reauthorization  is  elective  for 
employees  who  begin  work  for  the 
employer  after  June  30,  1992  (retroactive 
to  July  1,  1992).  Eligible  employees  may 
be  certified  provided  the  requirement 
for  a  timely  request  for  certification  has 
been  met  and  all  other  appropriate 
information  is  provided. 

The  TJTC  program  is  administered  by 
the  U.S.  Department  of  Labor's 
Employment  and  Training 
Administration,  the  Internal  Revenue 
Service  (IRS)  of  the  Treasury 
Department  and  the  U.S.  Department  of 
Education's  Office  of  Vocational  and 
Adult  Education. 

FOR  RWTHER  Mf  ORMATION  CONTACT:  Mr. 
Robert  A.  Schaerfl.  Director,  U.S. 
Employment  Service/Employment  and 
Training  Administration.  200 
Constitution  Ave.,  NW.,  room  N-4470, 
Washington,  DC  20210.  Telephone  202- 
219-5257.  For  general  TJTC  program 
information  contact:  local  office  of  any 
State  Employment  Securitv  Ag«>ncy 
(SESA).  Such  offices  are  called  either 
Employment  Service  offices  or  Job 
Service  offices  and  can  usually  be  found 
in  telephone  directories  under  State 
government  listings.  Also,  contact 
schools  that  offer  vocational,  adult  or 
coojjerative  education  programs  or  any 
local  IRS  office. 

SUPPtEMBfTARY  MFORMATKW:  The 
Omnibus  Budget  Reconciliation  Act  of 
1993  (Pub.  L.  103-66,  August  10,  1993) 
reauthorizes  the  TJTC  program  for  thirty 
(30)  months  through  December  31, 1994. 
No  modifications  in  the  program  were 
included  in  the  new  law.  Procedural 
guidance  in  the  form  of  an  Employment 
Service  Program  Letter  (ESPL)  is  being 
issued  by  t^  U.S.  Department  of  Labor/ 
Employment  and  Training 
Administration,  to  State  Employment 
Security  Agencies.  Any  necessary 
changes  to  the  program  will  also  be 
incorporated,  as  appropriate,  in 
forthcoming  changes  to  ET  Handbook 
No.  377.  5th  Edition.  August  1991, 
"Targeted  Jobs  Tax  Credit  Pro^^m.** 

Employers  who  hire  individuals  in 
the  targeted  groups  may  claim  a  credit 
of  40  percent  of  wages  up  to  S6,000  per 
employee  for  a  maximum  credit  of 
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$2,400.  The  value  of  the  credit 

employers  can  claim  for  economically 

disadvantaged  summer  youth 

employees  hired  between  May  1  and 

September  15  is  40  percent  of  wages  up 

to  $3,000  for  a  maximum  credit  of 

$1,200. 
The  nine  target  groups  served  under 

the  program  are: 

— People  with  disabilities  who  have 
been  referred  to  employers  from 
approved  State  rehabilitation 
programs  or  from  the  Department  of 
Veterans  Affairs, 

—Youth  aged  18-22  from  economically 
disadvantaged  families. 

— Economically  disadvantaged  Vietnam- 
era  veterans. 

— Recipients  of  Federal  Supplemental 
Security  Income. 

—Recipients  of  State  and  local  general 
assistance  payments  for  at  least  90 
days, 

—Youth  aged  16  to  19  who  are  from 
economically  disadvantaged  families 
and  participate  in  a  qualified 
cooperative  education  program, 

— Economically  disadvantaged  ex- 
convicts  who  are  hired  no  later  than 
five  years  after  the  date  of  release 
from  prison  or  the  date  of  conviction, 
whichever  is  more  recent;  an 
individual  is  to  be  treated  as 
convicted,  if  placed  on  probation 
without  a  finding  of  guilty  having 
been  made  (deferred  adjudication), 

— Recipients  of  Aid  to  Families  with 
Dependent  Children  who  are  eligible 
for  such  assistance  on  the  hiring  date 
and  have  received  assistance  for  90 
days  immediately  prior  to  being  hired, 
and 

— Economically  disadvantaged  youth 
who  are  16  and  17  years  of  age  on  the 
hiring  date,  have  not  previously 
worked  for  the  employer  and  are 
hired  for  a  summer  job. 

Signed  at  Washington,  E>C,  this  7th  day  of 
September  1993. 
Doug  Ross. 

Assistant  Secretary  of  Labor  for  Employment 
and  Training. 
(FR  Doc.  93-22183  Filed  9-9-93;  8;45  am] 

B<UJNG  COOC  4S10-30-M 


Mine  Safety  and  Healtti  Administration 

Petitions  for  Modification 

AG£NCY:  Mine  Safety  and  Health 
Administration.  Labor. 
ACTION:  Notice. 

summary:  In  the  Federal  Register 

notices  listed  below,  the  Mine  Safety 
and  Health  Administration  (MSHA) 
announced  the  receipt  of  several 
petitions  for  modification  of  the 


application  of  mandatory  safety 
standard  30  CFR  75.1200(d)  (mine  map) 
to  underground  anthracite  mines. 
MSHA  has  determined  that  these 
requests  concerning  the  spacing  of  lines 
on  contour  maps  can  be  addressed 
under  30  CFR  75.120O-l(m)  rather  than 
through  the  petition  process. 
Accordingly,  MSHA  has  ceased  review 
of  the  following  petitions  in  regard  to  30 
CFR  75.1200(d):  M-93-91-C.  M-93- 
100-C,  M-93-106-C.  M-93-112-C.  M- 
93-1 19-C.  M-93-128-C.  M-93-136-C. 
and  M-93-140-C  published  on  July  22. 
1993  (58  FR  39234);  M-93-155-C 
published  on  July  23. 1993  (58  FR 
39569);  M-93-164-C.  M-93-170-C.  M- 
93-177-C.  M-93-186-C,  and  M-93- 
195-C  published  on  August  3, 1993  (58 
FR  41294);  and  M-93-206-C  published 
on  August  24.  1993  (58  FR  44699). 

Dated:  September  2. 1993. 
Patricia  W.  Silvey. 

Director.  Office  of  Standards,  Regulations  and 

Variances. 

|FR  Doc.  93-22182  Filed  9-9-93:  8:45  am] 

BILUNO  COOe  481«M3-P 


NATIONAL  ARCHIVES  AND  RECORDS 
ADMINISTRATION 

Records  Schedules;  Availability  and 
Request  for  Comnients 

AGENCY:  National  Archives  and  Records 

Administration,  Office  of  Records 

Administration. 

ACTtON:  Notice  of  availability  of 

proposed  records  schedules;  request  for 

comments. 

SUMMARY:  The  National  Archives  and 
Records  Administration  (NARA) 
publishes  notice  at  least  once  monthly 
of  certain  Federal  agency  requests  for 
records  disposition  authority  (records 
schedules).  Records  schedules  identify 
records  of  sufficient  value  to  warrant 
preservation  in  the  National  Archives  of 
the  United  States.  Schedules  also 
authorize  agencies  after  a  specified 
period  to  dispose  of  records  lacking 
administrative,  legal,  research,  or  other 
value.  Notir4}  is  published  for  records 
schedules  that  (1)  propose  the 
destruction  of  records  not  previously 
authorized  for  disposal,  or  (2)  reduce 
the  retention  period  for  records  already 
authorized  for  disposal.  NARA  invites 
public  comments  on  such  schedules,  as 
required  by  44  USC  3303a(a). 
DATES:  Request  for  copies  must  be 
received  in  writing  on  or  before  October 
25, 1993.  Once  the  appraisal  of  the 
records  is  completed.  NARA  will  send 
a  copy  of  the  schedule.  The  requester 
will  be  given  30  days  to  submit 
comments. 


ADDRESSES:  Address  requests  for  single 
copies  of  schedules  identified  in  this 
notice  to  the  Records  Appraisal  and 
Disposition  Division  (NIR),  National 
Archives  and  Records  Administration, 
Washington.  DC  20408.  Requesters  must 
cite  the  control  number  assigned  to  each 
schedule  when  requesting  a  copy.  The 
control  number  appears  in  the 
parentheses  immediately  after  the  name 
of  the  requesting  agency. 
SUPPt-EMENTARY  INFORMATION:  Each  year 
U.S.  Government  agencies  create 
billions  of  records  on  paper,  film, 
magnetic  tape,  and  other  media.  In  order 
to  control  this  accumulation,  agency 
records  managers  prepare  records 
schedules  specifying  when  the  agency 
no  longer  needs  the  records  and  what 
happens  to  the  records  after  this  period. 
Some  schedules  are  comprehensive  and 
cover  all  the  records  of  an  agency  or  one 
of  its  major  subdivisions.  These 
comprehensive  schedules  provide  for 
the  eventual  transfer  to  the  National 
Archives  of  historically  valuable  records 
and  authorize  the  disposal  of  all  other 
records.  Most  schedules,  however,  cover 
records  of  only  one  office  or  program  or 
a  few  series  of  records,  and  many  are 
updates  of  previously  approved 
schedules.  Such  schedules  also  may 
include  records  that  are  designated  for 
permanent  retention. 

Destruction  of  records  requires  the 
approval  of  the  Archivist  of  the  United 
States.  This  approval  is  granted  after  a 
thorough  study  of  the  records  that  takes 
into  account  their  administrative  use  by 
the  agency  of  origin,  the  rights  of  the 
Government  and  of  private  persons 
directly  affected  by  the  Government's 
activities,  and  historical  or  other  value. 

This  public  notice  identifies  the 
Federal  agencies  and  their  subdivisions 
requesting  disposition  authority, 
includes  the  control  number  assigned  to 
each  schedule,  and  briefly  describes  the 
records  proposed  for  disposal.  The 
records  schedule  contains  additional 
information  about  the  records  and  their 
disposition.  Further  information  about 
the  disposition  process  will  be 
furnished  to  each  requester. 

Schedules  Pending 

1.  United  States  Commission  on 
Improving  the  Effectiveness  of  the 
United  Nations  (Nl-220-93-12). 
Transcribed  audiotapes. 

2.  Christopher  Columbus 
Quincentenary  Jubilee  Commission 
(Nl-220-93-9).  Comprehensive  records 
schedule. 

3.  Railroad  Retirement  Board,  Bureau 
of  Unemployment  and  Sickness 
Insurance  (Nl-184-93-7).  Routine  and 
facilitative  records. 
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4.  Railroad  Retirement  Board  (Nl- 
184-93-4).  Taxation  Update  Listings. 

5.  Department  of  the  Army  |Nl-AU- 
93-3).  Input  worksheets  and  printouts 
relating  to  the  Medical  Expense  and 
Performance  Reporting  System. 

6.  Department  of  the  Army  (Nl-AU- 
93—4).  DNA  specimen  registry  files. 

7.  Department  of  the  Army  (Nl-AU- 
93-5).  Routine  administrative  records  of 
the  Exceptional  Family  Member 
Program. 

8.  Executive  Office  of  the  President, 
Office  of  National  Drug  Control  Policy 
(Nl-429-93-3).  Public  opinion  mail. 

9.  Department  of  State,  Bureau  of 
Oceans  and  International  Environmental 
and  Scientific  Affairs  (Nl-59-93-30). 
Routine  and  facilitative  records  relating 
to  environment,  health,  and  natural 
resources. 

10.  Department  of  Energy,  Office  of 
the  Federal  Inspector  (Nl-434-93-7). 
Working  papers,  field  logs,  and 
correspondence  relating  to  facilitative 
matters. 

11.  Department  of  Justice,  Office  of 
Special  Counsel  for  Unfair  Immigration 
Practices  (Nl-60-92-3).  Copies  of  forms 
submitted  to  the  Immigration  and 
Naturalization  Services  by  aliens 
declaring  their  intention  to  become 
citizens. 

12.  Department  of  Energy,  Bonneville 
Power  Administration  (Nl-305-91-1). 
Image  processing  and  computer  assisted 
mapping  systems. 

13.  National  Commission  on  Judicial 
Discipline  and  Removal  (Nl-220-93- 
11).  Drafts  to  interim  and  final  reports. 

Dated:  August  31, 1993. 
Raymond  A.  Mosley, 
Acting  Archivist  of  the  United  States. 
IFR  Doc.  93-22052  Filed  9-9-93;  8:45  am| 
eaUNG  CODE  7S1S-01-M 


NATIONAL  SCIENCE  FOUNDATION 

Permit  Application  Received  Under  the 
Antarctic  Conservation  Act  of  1978 

AGENCY:  National  Science  Foundation. 
ACTION:  Notice  of  permit  application 
received  under  the  Antarctic 
Conservation  Act. 

SUMMARY:  Notice  is  hereby  given  that 
the  National  Science  Foundation  (NSF) 
has  received  a  master  permit  application 
for  the  U.S.  Antarctic  Program  (USAP). 
submitted  to  NSF  pursuant  to 
regulations  issued  under  the  Antarctic 
Conservation  Act  of  1978. 
DATES:  Interested  parties  are  invited  to 
submit  written  data,  comments,  or 
views  with  respect  to  this  permit 
application  on  or  before  October  12, 


1993.  Permit  applications  may  be 
inspected  by  intei^sted  parties  at  the 
Permit  Office,  address  below. 

ADDRESSES:  Comnents  should  be 
addressed  to  Permit  Office,  room  627, 
Office  of  Polar  Programs,  National 
Science  Foundati  m,  Washington,  DC 
20550. 

FOR  FURTHER  tNFO^MATON  CONTACT: 

Peter  R.  Karasik  a  the  above  address  or 
1202) 357-7817. 

SUPf>LEMENTARY  INFORMATION:  NSF's 
Antarctic  Waste  Fegulation,  40  CFR  part 
671,  requires  all  I'.S.  citizens  and 
entities  to  obtain  n  permit  for  the  use  or 
release  of  a  banned  substance  or 
designated  pollutant  ir  Antaraica,  and 
for  the  release  of  naste  in  Antarctica. 
NSF  has  received  a  master  permit 
application  under  this  Regulation  which 
covers  USAP  acti'ities  in  these  areas. 
The  permit  applicants  are: 

Co-Applicants 

U.S.  Naval  Suppo-t  Fo-xe,  Antarctica, 
Building  836,  Construction  Battalion 
Center,  651  Lyon  Street,  Port 
Hueneme,  Calif  imia  93043-4345 

Antarctic  Support  Associates,  61 
Inverness  Drive  East,  Suite  300, 
Englewood,  Cal  fomia  80112; 

the  permit  applia  tion  applies  to  USAP 
activities  at  all  of  ts  facilities  in 
Antarctica;  and  the  proposed  duration 
of  the  permit  is  from  August  15, 1993 
through  September  30,  1994. 

Activity  for  Which  Permit  Requested 

The  Naval  Support  Force,  Antarctica 
INSFA)  and  Antarctic  Support 
Associates  (ASA)  srovide  broad  based 
logistical  and  technical  support  services 
to  the  U.S.  Antarc  ic  Program  (USAP). 
NSFA  duties  inch  de  procurement, 
transport  to  Antar:tica,  and  storing  and 
tracking  materials  and  storing  and 
tracking  waste,  in(  ludirg  hazardous 
waste,  in  Antarcti(a.  NSFA  also 
manages  fuel  operations  including  fuel 
storage,  distributi(>n  and  resupply. 

ASA  operations  include  procuring, 
transporting  to  Antarctica,  and  tracking 
materials  containi  ig  de!=:ignated 
pollutants  that  are  required  for  USAP 
operations.  NSF  a  id  NSF  grantees.  ASA 
is  also  responsible  for  the  daily 
management  of  hazardous  and 
nonhazardous  waMe  materials  and 
providing  training  and  technical 
guidance  documents  for  waste 
management  pract  ices. 
Peter  Karasik, 

Associate  Compliant  e  Manager. 
IFR  Doc.  93-22055  Filed  9-9-93;  8:45  ami 
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Permit  Declined  Under  the  Antarctic 
Conservation  Act  of  1978 

AGENCY:  National  Science  Foundation. 
ACTION:  Notice  of  permit  declined  under 
the  Antarctic  Conservation  Act  of  1978, 
Public  Law  95-541. 

SUMMARY:  The  National  Science 
Foundation  (NSF)  is  required  to  publish 
notice  of  permits  declined  under  the 
Antarctic  Conservation  Act  of  1978. 
This  is  the  required  notice. 
FOR  FURTHER  INFORMATION  CONTACT: 
Thomas  F.  Forhan,  Permit  Office,  Office 
of  Polar  Programs.  National  Science 
Foundation.  Washington.  DC  20550. 

SUPPI.EMENTARY  INFORMATION:  On  July 

22. 1993  the  National  Science 

Foundation  published  a  notice  in  the 

Federal  Register  of  permit  applications 

received.  A  permit  was  denied  to 

Langdon  B.  Quetin  on  September  2. 

1993. 

Tliomas  F.  Forhan, 

Permit  Office,  Office  of  Polar  Progmms. 

IFR  Doc  93-221 15  Filed  9-9-93;  8:45  am| 
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NUCLEAR  REGULATORY 
COMMISSION 

[Docket  No.  040089S9] 

Envirocare  of  Utah,  Inc.;  Availability  of 
the  Envirocare  Rnal  Environmental 
Impact  Statement 

1.  Description  of  Proposed  Action — 
Notice  is  hereby  given  that  the  U.S. 
Nuclear  Regulatory  Commission  (the 
Commission)  has  published  tbd  Final 
Environmental  Impact  Statement  (FEIS) 
regarding  the  Envirocare  of  Utah.  Inc.. 
license  action.  The  FEIS  documents  the 
environmental  consequences  of  granting 
Envirocare  of  Utah,  Inc.,  a  license  to 
receive,  store,  and  dispose  of  uranium 
and  thorium  byproduct  material  (as 
defined  in  section  lle.(2)  of  the  Atomic 
Energy  Act,  as  amended)  received  from 
other  persons,  at  a  site  near  Clive. 
Tooele  County.  Utah.  The  FEIS  also 
documents  the  NRC  staff  response  to 
public  comments  received  on  the  Draft 
EIS. 

The  applicant  proposes  to  dispose  of 
high-volume,  low-activity  lle.(2) 
byproduct  material  received  in  bulk  by 
rail  and  truck.  The  materia!  will  be 
placed  in  earthen  disposal  cells  in  lifts 
and  covered  with  earth  and  rock.  The 
applicant  proposes  to  conduct 
operations  on  a  site  where  the  applicant 
currently  disposes  of  Naturally 
Occurring  Radioactive  Material  and 
Low-Level  radioactive  waste  under 
licenses  from  the  Utah  Department  of 
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Health.  Bureau  of  Radiation  Control. 
The  State  of  Utah,  however,  does  not 
have  the  authority  to  regulate  the 
disposal  of  section  ne.(2)  byproduct 
material,  which  remains  with  the 
Nuclear  Regulatory  Commission  (NRQ. 
2.  Document  Availability— A  Federal 
Register  Notice  by  the  U.S. 
Environmental  Protection  Agency  will 
also  be  issued  advising  of  the 
availability  of  this  FEIS.  A  free  single 
copy  of  final  NUREG-1476  may  be 
requested  by  writing  to  the  U.S.  Nuclear 
Regulatory  Conunission.  ATTN: 
Distribution  Section,  room  P-368B, 
VVasfaii^ton.  DC  20555.  A  copy  is  also 
available  for  inspection  and/or  copying 
in  the  NRC  Public  Document  Room. 
2120  L  St.  NW..  Washington.  DC. 
FOA  FURTHEK  MFORMATION  CONTACT: 
Sandra  L.  Wastier.  Uranium  Recovery 
Branch.  Division  of  Low-Level  Waste 
Management  and  Decommissioning. 
U.S.  Nuclear  Regulatory  Commission, 
Washington,  DC  20555.  (301)  504-2582. 

Dated  at  Rockville.  MD.  this  2nd  day  of 
September  1493. 

For  the  Nuclear  Regulatory  Commission. 
MyraalLFlifl^ 

Acting  Branch  Chief.  Uranium  Pecovery 

Branch.  Divisiaa  of  Low-Level  Waste 

Management  and  Decommissioning.  Office  of 

Nuclear  Material  Safety  and  Safeguards, 

NRC 

IFR  Doc  93-22141  Filed  &-9-93;  8:45  ami 
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[Docket  No.  50-219] 

GPU  Nudear  Corp.  and  Jersey  Centra 
Power  &  Light  Co.;  Environmental 
Asaesement  and  Finding  of  No 
wgnfficanf  nnpoci 

The  U.S.  Nuclear  Regulatory 
ConuBissioo  (NRC  or  the  Commission) 
is  considering  issuance  of  an 
amendment  to  Facility  Operating 
License  No.  DPR-16  issued  to  GPU 
Nuclear  Corporation,  et  al.  (the 
licensee),  ibr  operation  of  the  Oyster 
Creek  Nuclear  Generating  Station, 
located  in  Ocean  County,  New  Jersey. 

Environmental  Assessment 

Identification  of  the  Proposed  Action 

The  proposed  amendment  would 
revise  Tedmical  Specification  5.2.A  to 
change  the  current  containment  drywell 
pressure  of  62  psig  to  the  new  design 
pressure  of  44  psig  and  the  current 
containment  drywell  temperatures  of 
175  "F  to  the  new  design  temperature  of 
292  'F  Related  changes  to  Technical 
Specification  Bases  are  also  proposed. 
Unrelated  editorial  changes  to  the  bases 
of  Technical  Specification  3.4  and  3.5 
are  also  proposed. 


The  proposed  amendment  is  ia 
accordance  with  GPU  Nuclear 
Corporation's  application  dated  July  22. 

1991,  as  supplemented  February  14, 

1992.  August  19, 1992.  and  July  12. 
1993. 

Need  for  the  Proposed  Action 

The  proposed  changes  to  the  Facility 
Operating  License  are  needed  because  it 
is  a  part  of  GPU  Nuclear  Corporation's 
comprehensive  program  to  address  the 
corrosion  of  the  Oyster  Creek  drywell. 

Environmenta]  Impacts  of  the  Proposed 
Action 

The  Commission  has  completed  its 
evaluation  of  the  licensee's  proposal  to 
change  the  current  containment  drywell 
pressure  of  62  psig  to  the  new  design 
pressure  of  44  psig  and  the  current 
containment  dr3rweU  temperatures  of 
175  "F  to  ^e  new  design  temperature  of 
292  "F.  The  licensee  also  proposes  to 
change  the  related  Technical 
Specification  Bases. 

Based  on  its  review  of  the  licensee's 
analyses  and  the  licensee's  statement 
that  the  analyses  have  been  performed 
in  accordance  with  the  Standard  Review 
Plan,  the  staff  finds  that  the  licensee's 
proposed  diange  to  reduce  the  current 
containment  drywell  pressure  of  62  psig 
to  the  new  design  pressure  of  44  psig 
and  the  current  containment  drywell 
temperatures  of  175  "F  to  the  new 
design  temperature  of  292  "F  is 
acceptable.  The  Commission  has 
determined  that  the  proposed  changes 
do  not  alter  any  initial  conditions 
assumed  for  the  design  basis  accidents 
previously  evaluated  nor  change 
operation  of  safety  systems  utilized  to 
mitigate  the  design  basis  accidents. 

The  proposed  changes  do  not  increase 
the  probability  or  consequences  of 
accidents.  No  change  is  being  made  in 
the  types  of  any  effluents  that  may  be 
released  offeite.  and  there  is  no 
significant  increase  in  the  allowable 
individual  or  cumulative  occupational 
radiation  exposure.  Accordingly,  the 
Commission  concludes  that  the 
proposed  action  would  result  in  no 
significant  radiological  environmental 
impact. 

With  regard  to  potential 
nonradiological  impacts,  the  proposed 
changes  to  the  Technical  Specifications 
involve  components  in  the  plant  which 
are  located  within  the  restricted  area  as 
defined  in  10  CFR  part  20.  They  do  not 
affect  nonradiological  plant  eflluents 
and  have  no  other  environmental 
impacts.  Therefore,  the  Commission 
concludes  that  there  are  no  significant 
nonradiological  impacts  associated  with 
the  proposed  amendment. 


Attematives  to  the  Proposed  Action 

Since  the  Commission  concludes  that 
there  are  no  significant  environmental 
effects  that  would  resist  from  the 
proposed  action,  any  alternatives  with 
equal  or  greater  environmental  impacts 
need  not  be  evaluated.  The  principal 
alternative  to  the  action  would  be  to 
deny  the  amendment  requested.  Such 
action  would  not  enhance  the  protection 
of  the  environment. 

Altemaiive  Use  of  Resources 

The  action  would  involve  no  use  of 
resources  not  previously  considered  in 
the  Final  Environmental  Statement  for 
the  Oyster  Creek  Nuclear  Generating 
Station  dated  Deceniber  1974. 

Agencies  and  Persons  Consatted 

The  NRC  staff  consulted  with  the 
State  of  New  Jersey  regarding  the 
environmental  impact  of  the  proposed 
action. 

Finding  of  No  Significant  Impact 

Based  upon  the  foregoing 
environmental  assessment,  the 
Commission  concludes  that  the 
proposed  action  will  not  have  a 
significant  effect  on  the  quality  of  the 
human  environment.  Accordingly,  the 
Commission  has  determined  not  to 
prepare  an  environmenta!  impact 
statement  for  the  proposed  amendment. 

For  further  details  with  respect  to  this 
action,  see  the  application  for 
amendment  dated  July  22, 1991.  as 
supplemented  February  14. 1992. 
August  19. 1992.  and  July  12. 1993. 
which  are  available  for  p\iblic 
inspection  in  the  Commission's  Public 
Document  Room,  the  Gelman  Building, 
2120  L  Street.  NW..  Washington.  DC 
20555,  and  at  the  local  public  document 
room  located  at  the  Ocean  County 
Library,  Reference  Department,  101 
Washington  Street,  Toms  River.  New 
Jersey  08753. 

Dated  at  Rockville.  Md.,  this  2nd  day  of 
September  1993. 

For  the  Nuclear  Regulato-y  Commission. 

Alexander  W.  Drsmerick, 

Acting  Directed,  PTOject  Dimctorate  1-4. 
Division  of  Reactor  Projects — I/U.  Office  of 
Nuclear  Reactor  Regulation. 

(FR  Doc.  93-22140  Filed  9-9-93:  8  43  ami 
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[Docket  No.  50-320] 

Meeting  of  the  Advisory  Panel  for  the 
Decontamination  of  Three  Mile  Island, 
Unit  2,  GPU  Nuclear  Corp. 

Notice  is  hereby  given  pursuant  to  the 
Federal  Advisory  Committee  Act  that 
the  Advisory  Panel  for  the 
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Decontamination  of  Three  Mile  Island, 
Unit  2  (TMI-2)  will  be  holding  its  final 
meeting  on  September  23, 1993,  from  7 
p.m.-lO  p.m.  at  the  Harrisburg  Hotel, 
Center  City,  23  South  Second  Street, 
Harrisburg,  Pennsylvania.  The  meeting 
will  be  open  to  the  public. 

At  this  meeting,  the  Panel  will  receive 
a  presentation  from  GPU  Nuclear 
Corporation  on  the  status  of 
preparations  for  long-term  storage  of 
TMl-2.  GPU  Nuclear  will  also  discuss 
the  recent  completion  of  the  disposal  of 
the  accident  generated  water,  and  the 
status  of  their  decommissioning  fund. 
The  Nuclear  Regulatory  Commission 
stafl'will  discuss  the  results  of  a  study 
on  costs  to  decommission  a  pressurized 
light  water  reactor,  and  a  study  on  the 
Advisory  Panel  for  the  Decontamination 
of  Three  Mile  Island,  Unit  2. 

Further  information  on  the  meeting 
may  be  obtained  from  Dr.  Michael 
Masnik,  U.S.  Nuclear  Regulatory 
Commission,  Washington,  DC  20555, 
telephone  (301)  504-1191. 

For  the  Nuclear  Regulatory  Commission. 
lohn  C  Hoyle. 

Advisory  Committee  Management  Officer. 
IFR  Doc.  93-22143  Filed  9-»-93;  8:45  ami 
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[DocKet  Nos.  50-245,  50-336] 

Northeast  Utilities;  (Millstone  NuClear 
Povver  Station)  (License  Nos.  DPR-21, 
DPR-65);  Receipt  of  Petition  for 
Director's  Decision  under  10  CFR  2.206 

Notice  is  hereby  given  that  by  Petition 
dated  August  7. 1993,  Anthony  J.  Ross 
(Petitioner)  has  requested  that  the 
Executive  Director  for  Operations  take 
escalated  enforcement  action  with 
regard  to  alleged  violations  at  Millstone 
Nuclear  Power  Station  Unit  1. 
Specifically,  Mr.  Ross  requests  that  a 
Severity  Level  II  violation  be  issued 
against  his  department  manager  and  a 
Severity  Level  III  violation  be  issued 
against  his  first-line  suf>ervisor  for 
apparent  violation  of  the  provisions  of 
10  CFR  50.7,  that  sanctions  be  instituted 
against  these  individuals  for  engaging  in 
deliberate  misconduct  as  described  in 
10  CFR  50.5,  and  that  the  first-line 
supervisor  be  removed  from  his  position 
until  a  satisfactory  solution  to  the 
problem  can  be  achieved.  As  grounds 
for  this  request,  the  Petitioner  asserts  he 
continues  to  be  subjected  to  harassment. 
retaliation  and  discrimination  by  his 
first-line  supervisor  and  department 
manager  for  raising  concerns  to  these 
individuals  regarding  work  by  the  first- 
line  supervisor  on  an  emergency 
lighting  system  without  a  work  order. 


The  request  is  being  treated  pursuant 
to  10  CFR  2.206  of  the  CoTimission's 
regulations.  The  request  has  been 
referred  to  the  Director  of  Enforcement. 
As  provided  by  §  2.206,  appropriate 
action  will  be  taken  on  this  request 
within  a  reasonable  time. 

A  copy  of  this  Petition  is  available  for 
inspection  at  the  Commission's  Public 
Document  Room  at  2120  L  Street,  NW.. 
Washington,  DC  20555. 

Dated  at  Rockville,  Md.,  this  15th  day  of 
September  1993. 

For  the  Nuclear  Regulatory  Commission. 

Joseph  R.  Gray, 

Deputy  Director,  Off.ce  of  Enforcement. 

[FR  Doc.  93-22139  F  iled  9-&-93;  8:45  ami 
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[Docket  No.  50-249 

Commonwealtti  Edison  Co.  (Dresden 
Nuclear  Power  Station,  Unit  3); 
Exemption 

I 

Commonwealth  Edison  Company 
(CECo,  the  licenste)  is  the  holder  of 
Facility  Operating,  License  No.  DPR-25 
which  authorizes  operation  of  the 
Dresden  Nuclear  !'ower  Station,  Unit  3 
(the  facility)  at  a  steady-state  power 
level  not  in  exces;  of  2527  megawatts 
thermal.  The  facility  is  a  boiling  water 
reactor  located  at  the  licensee's  site  in 
Grundy  County,  Illinois.  The  licensee 
provides,  among  jther  things,  that  the 
facility  is  subject  to  all  rules, 
regulations,  and  Orders  cf  the  Nuclear 
Regulatory  Comn  ission  (the 
Commission)  novr  or  hereafter  in  affect. 

II 

By  letter  dated  May  14. 1993,  as 
supplemented  June  30. 1993,  CECo 
requested  a  schec  ular  exemption  for 
Dresden,  Unit  3,  rom  the  Type  A,  B, 
and  C  leak  rate  test  intervals  required  by 
10  CFR  part  50,  /  ppendix  J,  Sections 
III.A.6(b),  III.D.2(i).  and  m.D.3.  The 
exemption  was  requested  to  support  the 
Dresden,  Unit  3,  -efueling  outage 
schedule  and  to  { void  the  potential  for 
an  earlier  (6  mon  h]  reactor  shutdown. 

CECo  is  resche  Juling  the  Dresden. 
Unit  3,  refueling  }utage  from  September 
1993  to  February  1994  and  has 
requested  a  maxinum  exemption  of  up 
to  190  days,  for  tiie  most  extreme  case, 
from  the  Appendix  J  test  intervals  for 
Type  A,  B,  and  C  testable  volumes  for 
the  penetrations  iiat  car  not  be  tested 
during  operation 

in  I 

In  their  letter  cated  May  14, 1993,  as 
supplemented  Juie  30. 1 993.  CECo 
requested  a  one-1  ime  exemption  fit)m 


the  Type  A.  B.  and  C  test  interval 
requirements  of  Appendix  J  for  the 
primary  containment  enclosure  and 
certain  volumes  (i.e..  bellows,  manway 
gasket  seals,  fianges,  and  isolation 
valves)  identified  in  Attachments  11  and 

III  of  their  submittal.  CECo  stated  that 
these  volumes  can  not  be  tested  while 
the  reactor  is  at  power  and  provided  the 
basis  for  this  conclusion  in  Attachment 

IV  of  their  submittal. 

CECo  provided  leakage  test  results 
and  maintenance  information  on  these 
volumes  for  the  past  two  testing 
programs.  The  current  maximum 
pathway  leakage  rate  for  Dresden,  Unit 
3,  as  determined  through  Type  B  and  C 
leak  rate  testing,  is  275.12  standard 
cubic  feet  per  hour  (scfh).  This  value  is 
approximately  56%  of  the  Technical 
Specification  limit  of  488.45  scfh 
(0.6La).  In  addition,  the  previous  outage 
"As  Left"  total  minimum  pathway 
leakage  rate  for  Type  B  and  C  testable 
penetrations  was  145.71  scfh.  The 
D3R12,  "As  Left' Integrated  Leak  Rate 
Test,  completed  on  March  16. 1992, 
indicated  that  the  primary  containment 
overall  integrated  leakage  rate,  which 
obtains  the  summation  of  all  potential 
leakage  paths  including  containment 
welds,  valves,  fittings,  and  penetrations, 
was  0.6706  wt%/day.  This  value  is  the 
sum  of  the  95%  upper  confidence  limit 
calculated  leak  rate  of  0.5545  wt%/day 
plus  the  leakage  rate  of  all  nonvented 
pathways  and  the  leakage  compensation 
for  the  change  in  the  drywell  sump 
levels.  This  value  is  approximately  56% 
of  the  limit  specified  in  the  Technical 
Specifications  (1.2  wt%/day  or  0.75  LJ. 

In  order  to  provide  an  added  margin 
of  safety  and  to  account  for  possible 
increases  in  the  leakage  rates  of  untested 
volumes  during  the  relatively  short 
period  of  the  exemption,  Dresden 
Nuclear  Power  Station,  Unit  3,  will 
impose  an  administrative  limit  for 
maximum  pathway  leakage  of  80%  of 
0.6L.  for  the  remaining  Unit  3  fuel 
cycle. 

To  reduce  the  number  of  volumes 
which  need  an  exemption,  CECo  will 
test  the  volumes  listed  in  Attachment  V 
of  their  submittal  during  reactor 
operation.  In  addition,  volumes  listed  in 
Attachment  III  of  their  submittal  will  be 
tested  should  a  forced  outage  of  suitable 
duration  occur  prior  to  March  15, 1994. 

The  staff  has  reviewed  CECo's 
submittal  regarding  the  Appendix  J  test 
interval  exemption  request.  Based  on 
the  above  discussion,  the  staff  finds  that 
for  the  component  volumes  identified  in 
Attachments  11  and  in  of  CECo's 
submittal,  an  exemption  fi-om  the  local 
leak  rate  (LLRT)  test  frequency  specified 
in  Appendix  )  should  be  granted  based 
on  the  following. 
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1.  Testing  has  shown  low  "as  found" 
leakage  during  the  past  two  outages.  The 
ample  margin  between  the  measured 
leakage  and  the  allowable  leakage 
should  accommodate  any  degradation 
likely  to  be  experienced  for  these 
components  during  the  extended 
period. 

2.  The  intent  of  Appendix  J  was  that 
Type  A.  B.  and  C  testing  be  performed 
during  a  refueling  outage.  It  is  not  the 
intent  of  Appendix  J  to  require  a 
shutdown  solely  for  surveillance  testing. 
The  exemption  would  provide  relief 
from  the  requirements  of  Appendix  J  to 
allow  a  test  interval  extension  for  these 
components  which  only  became 
necessary  as  a  result  of  rescheduling  the 
Unit  3.  Cycle  13.  refueling  outage. 

3.  Ahh'otigh  a  190  day  extension  has 
been  requested,  many  of  the  affected 
volumes  will  need  an  exemption  for  a 
much  shorter  time. 

Regarding  the  extension  of  the  Type  A 
test  interval  beyond  18  months,  the 
following  justifications  are  presented: 

1 .  At  the  time  the  pertinent 
requirements  of  Appendix  J  were 
established  (1973).  the  typical  nuclear 
power  plant  fuel  cycle  lasted  12  months. 
Section  n].A.6.(b)  could  have  been 
written  to  simply  require  a  Type  A  test 
at  every  refueling  outage,  but  it  was  felt 
that  a  numerical  cap  should  be  put  on 
the  interval  to  prevent  extreme  cases  of 
very  long  intervals  between  tests  caused 
by  extended  shutdowns  or  operation  at 
redijcad  power.  An  l»-month  cap  was 
reasonable  for  12-month  fuel  cycles,  but 
with  today's  18-  and  24-month  fuel 
cycles,  it  clearly  is  not  sufficient.  The 
intent  of  HLA.6.(b)  is  to  increase  the 
testing  frequency  for  a  containment  t'hat 
exhibits  leakage  problems,  but  not  to 
increase  it  so  much  that  special 
shutdowns  are  required.  Refueling 
outages  are  the  only  reasonable  times  to 
perform  Type  A  tests,  since  most  plants 
do  not  have  extended  shutdowns  at 
other  times.  Considering  today's  longer 
fuel  cycles,  the  stafTs  current  thinking 
is  that  the  18-month  cap  should 
reasonably  be  changed  to  30  months. 

2.  Dresden.  Unit  3.  failed  its  D3R12 
Type  A  test  as  a  result  of  several  major 
contributing  factors.  The  As  Left 
Maximum  Pathway  Leakage  Rate,  as 
measured  through  Type  B  and  C  local 
leak  rate  testing,  was  485.43  scfh  after 
the  D3R11  refuel  outage.  This  value 
represents  99%  of  the  Technical 
Specification  Limit  for  Maximum 
Pathway  Leakage  (0.61.).  The  As  Left 
Maximum  Pathway  Leakage  Rate  for 
Type  B  and  C  local  leak  rate  testing  was 
284.54  scfh  a^er  the  D3R12  refueling 
outage.  The  value  represents  58%  of  the 
Technical  Specification  Limit  for 
Maumuxn  Pith«vay  Leakage.  This 


reduction  in  Type  B  and  C  is  viewed  as 
part  of  the  corrective  actions  that  will 
help  prevent  future  As  Found  Type  A 
failures  since  the  Type  B  and  C  leakage 
rate  is  used  as  a  maintenance  indication 
of  overall  primary  containment  isolation 
valve  performance  that  contributes  to 
passing  As  Found  ILRTs. 

An  additional  contributing  factor  for 
the  failure  of  the  D3R12  As  Found  Type 
A  test  was  the  failure  of  the  HPQ 
Turbine  Exhaust  Valve  3-2301-45 
which  was  found  to  have  an 
undetermined  leakage  rate  when  Type  C 
tested.  This  pathway  contains  another 
valve  between  the  torus  and  the  exhaust 
check  valve;  however,  it  is  not  Type  C 
testable  and  all  leakage  is  assumed  to  be 
past  valve  3-2301-45.  Therefore,  this 
valve  is  considered  a  single  valve 
pathway  since  there  is  no  redundant 
isolation  valve  in  the  pathway  which 
can  be  Type  C  tested.  Examination  of 
the  failed  valve  identified  that  the  viton 
seat  of  the  dual-disk  check  valve  was 
torn.  The  valve  was  replaced  and  was 
successfully  leak  rate  tested  prior  to  the 
Unit  start  up.  This  valve  failure  was 
attributed  to  excessive  cycling  caused 
by  operating  the  HPCI  turbine  at  1000 
rpm  during  the  monthly  surveillance 
testing.  Turbine  exhaust  pressure  at 
1000  rpm  is  approximately  7  psig.  The 
low  exhaust  pressure  causes  the  3- 
2301-45  valve  to  cycle  excessively. 
Following  D3R12.  interim  corrective 
actions  were  to  increase  the  HPQ  pump 
discharge  pressure.  This  increased  the 
amount  of  steam  flow  through  the 
turbine.  This  action  reduced  the  cycling 
but  did  not  eliminate  it  completely. 
HPCI  operating  procedure  changes  were 
made  to  increase  the  HPQ  turbine 
warm-up  speed  to  2500  rpm.  The 
exhaust  pressure  at  2500  rpm  is 
approximately  13  psig  which  eliminates 
valve  cycling.  These  changes  were  made 
to  the  operating  procedures  in  February 
1993.  Future  actions  planned  by  the 
licensee  include  further  revisions  to  the 
operating  procedures  as  well  as  changes 
to  the  opening  pressure  of  the  valve. 
These  corrective  measures  taken  should 
reduce  the  chances  of  D3R13  failing  the 
As  Found  Type  A  test. 

Based  on  the  above,  the  staff  finds 
that  the  licensee's  corrective  actions 
have  reduced  the  likelihood  of  excessive 
leakage  during  the  extension  of  the  Type 
A  test  interval.  Further,  considering  the 
intent  of  the  18-month  interval  cap  and 
its  relation  to  longer  fuel  cycles,  the  staff 
finds  that  the  safety  benefit  to  be 
derived  from  performing  a  Type  A  test 
at  18  months  rather  than  24  months 
does  not  justify  the  hardship  of  a  forced 
plant  shutdown.  Therefore,  that  staff 
finds  that  the  requested  Type  A  interval 
exemption  shoald  be  granted. 


IV 

Based  on  the  above,  the  staff 
concludes  that  the  licensee's  proposed 
extension  of  the  test  intervals  for  test 
components  identified  in  its  submittal  is 
acceptable.  This  is  a  one-time 
exemption  from  the  Type  A,  B.  and 
Type  C  test  interval  requirements  as 
prescribed  in  Appendix  ),  and  is 
intended  to  be  in  effect  until  March  15. 
1994.  This  approval  is  based  on  the 
assumption  that  all  other  tests  will  be 
conducted  in  accordance  with  the 
requirements  of  Appendix }. 

The  Commission's  regulations  at  10 
CFH  50.12  provide  that  special 
circumstances  must  be  present  in  order 
for  an  exemption  from  the  regulations  to 
be  granted.  According  to  10  CFR 
50.12(a)(2)(ii),  special  circumstances  are 
present  whenever  application  of  the 
regulation  in  the  particular 
circumstances  would  not  serve  the 
underlying  purpose  of  the  rule  or  is  not 
necessary  to  achieve  the  underlying 
purpose  of  the  rule.  As  discussed  above, 
the  intent  of  Appendix  J  was  that  Type 
A.  B.  and  C  testing  be  performed  during 
a  refueling  outage.  The  intent  of 
III.A.6.(b)  is  to  increase  the  frequency 
for  a  containment  that  exhibits  leakage 
problems,  but  not  to  increase  it  so  much 
that  special  shutdowns  are  required.  To 
require  a  shutdown  solely  for 
surveillance  testing  would  not  serve  the 
underlying  purpose  of  the  rule. 

Accordingly,  the  Commission  has 
determined  that,  pursuant  to  10  CFR 
50.12(a),  that  this  exemption  is 
authorized  by  law  and  will  not  present 
an  undue  risk  to  the  public  health  and 
safety,  and  is  consistent  with  the 
common  defense  and  security.  In 
addition,  the  Commission  has  found 
special  circumstances  in  that 
application  of  the  regulation  in  these 
particular  circumstances  would  not 
serve  the  underlying  purpose  of  the 
rule.  Therefore,  the  Commission  hereby 
grants  the  exemption  from  10  CFR  part 
50,  Appendix  ),  Sections  IILA.6(b). 
IILD.2(a),  and  II1.0.3  to  the  extent  that 
the  Appendix  ]  test  inter\'al  for 
performing  Type  A  tests  and  Type  B 
tests  (except  for  air  locks)  and  Type  C 
tests  may  be  extended  for  190  days  until 
March  15, 1994.  on  a  one-time  only 
basis,  for  Dresden.  Unit  3,  as  described 
in  Section  III,  above. 

Pursuant  to  10  CFR  51.32  the 
Commission  has  determined  that  the 
granting  of  this  Exemption  will  have  no 
significant  imparl  on  tfie  environment 
(58  FR  45923). 

Dated  at  Rockville.  Maryland  this  1st  day 
of  S€ptemt)er  1993. 


For  the  Nuclear  Regulatory  Coinint»ion. 
Jack  W.  Roe. 

Director,  Division  ofBmxtot  Projects— W//V/ 
V,  Office  ofNudear  Reactor  Regulotioa. 
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(Docli««  No.  S0-4iq 

Nine  Mile  Point  Nuclear  Station,  Unit  2; 
Consideration  of  Issuance  of 
AmerKiment  to  FactUty  Operating 
License.  Proposed  No  Signifkant 
Hazards  Cortsideration  Determination, 
and  Opportunity  for  a  Hearing 

The  U.S.  Nuclear  Regulatory 
Commission  (the  Commission)  is 
considering  issuance  of  an  amendment 
to  Facility  Operating  License  No.  NPF- 
69  issued  to  Niagara  Mohawk  Power 
Corporation  for  operation  of  Nine  Mile 
Point  Nuclear  Station,  Unit  2.  located  in 
Oswego  County.  New  York. 
**  The  proposed  amendment  would 

revise  Technical  Specification  Section 
3/4.1.3.5.  "Control  Rod  Scram 
Accumulators.**  Surveillance 
Requiren>ent  4.1.3.5.b.2,  which  requires 
control  rod  drive  scram  accumulator 
testing  once  per  18  months  and  specifies 
test  acceptance  criteria,  would  be 
deleted.  In  addition,  the  required 
actions  for  inoperable  control  rod  scram 
accumulators  in  Operational  Conditions 
1  and  2.  contained  in  Actions  a.l  arvd 
a. 2  of  Limiting  Condition  for  Operation 
3.1.3.5,  would  be  modiRed.  This  notice 
supersedes  the  notice  published  on 
April  28,  1993  (58  FR  25858)  in  its 
entirety. 

Before  issuance  of  the  proposed 
license  amencknent,  the  Commission 
will  have  made  findings  required  by  the 
Atomic  Energy  Act  of  1954,  as  amended 
(the  Act)  and  the  Commission's 
regulations. 

The  Commission  has  ntade  a 
proposed  determination  that  the 
amendment  request  involves  no 
significant  hazards  consideration.  Under 
the  Commission's  regulations  in  10  CFR 
50.92.  this  means  thM  operation  of  the 
facility  in  accordance  with  the  proposed 
amendment  would  not:  (1)  involve  a 
signiBcant  increase  in  the  probabihty  or 
consequences  of  an  accident  pireviously 
evaluated;  or  (2)  create  the  possibility  of 
a  new  or  difierent  kind  of  accident  from 
any  accident  previously  evaluated;  or 
(3)  involve  a  significant  reduction  in  a 
margin  of  safety-  As  required  by  10  CFR 
50.91(a).  the  licotsee  has  provided  its 
analysis  of  the  issue  of  no  signifkant 
hazards  coosideratioa,  which  is 
presented  below: 

The  operation  of  Wine  MIe  Pomt  Unit  2, 
.  in  accoidanoe  widi  the  ptopoaed 


amendment,  will  n< >t  invulv?  a  stgnifHanl 
increase  in  the  prol  ability  or  consequences 
of  an  arxident  prev  ously  evalu»ied. 

The  proposed  ch  inges  *rould  eliminate 
leak  rate  testing  of  be  sowr  accumulator 
check  waives.  Corresponding  changes  would 
restrict  plant  opera  ion  sucb  that  either 
adequate  charging  rater  header  or  reactor 
steam  dome  pressu  re  is  available  to  insert 
control  rods  when  tcram  acrumulators  are 
inoperable.  The  pn  ipoeed  changes  provide 
operating  flexibilit '  where  plant  safety  is  not 
an  immediate  concim  and  prevent  operation 
in  a  condition  whe-e  inoperable 
accumulators  are  n  quired  to  support  the 
scram  function.  If  neither  charging  water 
header  or  reactor  s  eam  dome  pressure  is 
adequate  to  meet  s  lam  insertion  times, 
imniediate  shutdo'vn  is  reqtiired  by  placing 
the  mode  switch  ii  the  Shu'^iown  position. 
When  adequate  re:  ctor  steam  dome  pressure 
exists  to  assure  scrun  capability,  a  limited 
period  of  time  is  a'  lowed  to  restore  a  CRD 
jControl  Rod  Drivt  I  pump  to  service.  To 
protect  aj^ainst  lo*  of  scran'  capability 
during  rapid  deprrssurization,  control  rods 
associated  with  multiple  im^perable  scram 
accumulators  are  i  iserted  aid  disarmed. 
.Since  the  changes  issure  control  rod 
operability  during  applicabie  operational 
conditions,  the  pn  bability  ci  CRD  system 
failure  is  not  signi  icantly  increased.  Thus, 
the  probability  of  i  n  ATWS  I  Anticipated 
Transient  Without  Scram)  event  is  not 
significantly  mcr^ised. 

The  proposed  required  ac'fons  assure  that 
either  adequate  ch  u^ing  water  pressure  or 
adequate  reactor  s  eam  dom^  pressure  is 
always  available  tc  support  "he  scram 
function.  The  ability  ofthe(JlD  system  to 
perform  its  functic  n  during  various  degraded 
op»erating  conditio :is  is  assu-ed  by  the 
proposed  changes.  Those  circumstances 
where  scram  function  is  not  assured  require 
immediate  shutdo  vn.  Therefore,  operation  of 
Nine  Mile  Point  Uiit  2  in  accordance  with 
this  proposed  ameodineBt  will  not  involve  a 
significant  incieasi  in  the  probability  or 
consequences  of  a  i  accidea'  previously 
evaluated. 

The  operation  o '  Nine  Mi  e  Point  Unit  2, 
in  accordance  witii  the  proposed 
amendment,  will  riOt  create  the  possibility  of 
a  new  or  different  kind  of  accident  from  any 
accident  previously  evaluated. 

The  safety  funct  on  of  the  scram 
accumulator  is  to  .issist  in  control  rod 
insertioR  when  ret  ctor  steam  dome  presstire 
alone  is  insufficieiiL  Prompt  operator  actios 
is  still  required  to  prevent  c:  rcumstances 
where  scram  accu:  oulators  vith  withdrawn 
rods  are  inoperabl  <  and  reacior  steam  dome 
pressure  might  be  asufficient  to  sciam  the 
reactor.  Thus,  the  ap^iUty  of  the  control 
rods  to  perform  thnr  safisty  function,  i.e., 
insert  within  the  rxjuired  time,  will  not  be 
affected  by  the  proposed  changes. 

The  proposed  ac  ditions  to  LCO  ILiouting 
Condition  ior  Ope!3tiao|  3.1.3.5  action 
statements  will  assxne  the  scram  capsbiiity  of 
all  control  rods  wi  ile  reduciitg  the 
probability  of  forcid  shutdo^vns  and  the 
associated  demancs  on  saiet '  systems.  The 
additk)nal  LCO  action  Ci.e..  shutdown  if 
reactor  steam  dom;  pressure  is  less  than  900 
psig  with  no  opera  :ing  CRD  puiup)  provides 


for  prompt  operator  action  to  prevent 
operation  in  a  condition  where  inoperable 
accumulators  might  be  required  to  support 
the  scram  function. 

In  addition,  the  proposed  changes  do  rtoi 
represent  a  physical  change  to  the  plant  as 
described  in  the  NMP2  Updafwl  5>afety 
Analysis  Report.  The  proposed  changes  do 
not  modify  any  equipment  nor  do  they  matte 
any  potential  initialing  events  that  would 
create  any  new  or  difierent  k.mds  of  acxtdeot. 
As  su<:h,  the  plant  initial  awdilions  utitized 
for  the  design  basis  accident  analysis  are  sttll 
valid.  Therefore,  operation  of  Nme  Mile 
Point  Unit  2  in  accordance  with  the  proposed 
amendment  wiit  not  create  the  pos«:ibility  of 
a  new  or  diflfereni  kind  of  accident  from  any 
previously  assessed. 

The  operatioa  of  Nine  Mile  Point  lintt  2. 
in  accordaac*  with  the  proposed 
amerulment  will  not  involve  a  signifkcaol 
reduction  in  a  margin  of  safety. 

At  normal  reactor  steam  dome  pressure 
(i.e..  greater  than  or  equal  to  900  psig). 
reertor  steam  dome  pressure  alone  is 
suffjrient  fo  srram  the  control  rods.  The 
proposed  TS  rTechnical  .Spef;ification) 
changes  allow  the  plant  operator  20  minutes 
to  restart  at  least  one  CRD  pump  if  there  is 
more  than  one  inoperable  scram  accumulator 
and  reactor  steam  dome  pressure  is  equal  to 
or  greater  than  900  psig.  To  protecl  aj^inst 
degradation  of  the  scram  function  during  a 
deprcssurization  event,  the  proposed  changes 
require  inserting  and  disarming  control  rods 
associated  with  multiple  inoperable  scram 
accumulators.  The  proposed  TS  changes 
require  immediate  shutdown  if  no  UID 
pumps  are  operating,  reactor  steam  dome 
pressure  is  less  than  900  pstg.  and  one  or 
more  inoperable  scram  accumuUlors  have 
associated  control  rods  withdrawn. 

The  control  rod  system  Ls  designed  to  bring 
the  reactor  subcritical  at  a  rate  fast  enough  to 
prevent  fuel  thermal  parameters  from 
exceeding  their  respective  safety  Hmits 
during  plant  events.  The  safety  function  of 
the  scram  accumulators  is  to  assist  in  cootrol 
rod  insertion  when  the  reactor  steam  dome 
pressure  alone  is  insufficient.  The  proposed 
changes  ck>  not  affect  the  capability  of  the 
control  rods  to  perform  their  safety  funtlioo 
and  provide  pmpier  reactivity  insertion 
within  the  required  time.  Therefore,  the  fuel 
cladding  safety  limit  will  not  be  affected  as 
the  MCPR  (Minimum  Critical  Power  Ratiol 
limit  will  contin»>e  to  be  met.  The  proposed 
changes  do  not  affect  the  basis  for  any 
Technical  Specification  and  previously 
establish«d  safety  limits  remain  valid. 
Therefore,  the  operation  of  Nine  Mile  Point 
Unit  2  in  accordance  with  the  proposed 
amendment  will  not  involve  a  significant 
reduction  in  a  mai^n  of  safety. 

The  NRC  staff  has  reviewed  the 
licensee's  analysis  and.  based  on  this 
review,  it  appears  thai  the  three 
standards  of  10  CFR  50.92(c)  are 
satisfied.  Therefore,  the  NRC  sUff 
proposes  to  determine  that  the 
amendment  request  involves  no 
significant  hazards  consideration. 

The  Commission  is  seeking  public 
comments  on  this  proposed 
determination.  Any  comments  received 
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within  30  days  after  the  date  of 
publication  of  this  notice  will  be 
considered  in  malcing  any  final 
determination. 

Normally,  the  Commission  will  not 
issue  the  amendment  until  the 
expiration  of  the  30-day  notice  period. 
However,  should  circumstances  change 
during  the  notice  period  such  that 
failure  to  act  in  a  timely  way  would 
result,  for  example,  in  derating  or 
shutdown  of  the  facility,  the 
Commission  may  issue  the  license 
amendment  before  the  expiration  of  the 
30-day  notice  period,  provided  that  its 
final  determination  is  that  the 
amendment  involves  no  significant 
hazards  consideration.  The  final 
determination  will  consider  all  public 
and  State  comments  received.  Should 
the  Commission  take  this  action,  it  will 
publish  in  the  Federal  Register  a  notice 
of  issuance  and  provide  for  opportunity 
for  a  hearing  after  issuance.  The 
Commission  expects  that  the  need  to 
take  this  action  will  occur  very 
infrequently. 

Written  comments  may  be  submitted 
by  mail  to  the  Rules  Review  and 
Directives  Branch.  Division  of  Freedom 
of  Information  and  Publications 
Services,  Office  of  Administration,  U.S. 
Nuclear  Regulatory  Commission, 
Washington,  DC  20555,  and  should  cite 
the  publication  date  and  page  number  of 
this  Federal  Register  notice.  Written 
comments  may  also  be  delivered  to 
room  P-223,  Phillips  Building,  7920 
Norfolk  Avenue,  Bethesda.  Maryland, 
from  7:30  a.m.  to  4:15  p.m.  Federal 
workdays.  Copies  of  written  comments 
received  may  be  examined  at  the  NRC 
Public  Document  Room,  the  Gelman 
Building.  2120  L  Street,  NW.. 
Washington.  EX:  20555. 

The  filing  of  requests  for  hearing  and 
petitions  for  leave  to  intervene  is 
discussed  below. 

By  October  12.  1993,  the  licensee  may 
file  a  request  for  a  hearing  with  respect 
to  issuance  of  the  amendment  to  the 
subject  facility  operating  license  and 
any  person  whose  interest  may  be 
affected  by  this  proceeding  and  who 
wishes  to  participate  as  a  party  in  the 
proceeding  must  file  a  written  request 
for  a  hearing  and  a  petition  for  leave  to 
intervene.  Requests  for  a  hearing  and  a 
petition  for  leave  to  intervene  shall  be 
filed  in  accordance  with  the 
Commission's  "Rules  of  Practice  for 
Domestic  Licensing  Proceedings"  in  10 
CFR  part  2.  Interested  persons  should 
consult  a  oirrent  copy  of  10  CFR  2.714 
which  is  available  at  the  Commission's 
Public  Document  Room,  the  Gelman 
Building,  2120  L  Street.  NW.. 
Washington.  IX  20555  and  at  the  local 
public  document  room  located  at  the 


Reference  and  Documents  Department. 
Penfield  Library,  State  University  of 
New  York.  Oswego,  New  York.  If  a 
request  for  a  hearing  or  petition  for 
leave  to  intervene  is  filed  by  the  above 
date,  the  Commission  or  an  Atomic 
Safety  and  Licensing  Board,  designated 
by  the  Commission  or  by  the  Chairman 
of  the  Atomic  Safety  and  Licensing 
Board  Panel,  will  rule  on  the  request 
and/or  petition:  and  the  Secretary  or  the 
designated  Atomic  Safety  and  Licensing 
Board  will  issue  a  notice  of  hearing  or 
an  appropriate  order. 

As  required  by  10  CFR  2.714.  a 
petition  for  leave  to  intervene  shall  set 
forth  with  particularity  the  interest  of 
the  petitioner  in  the  proceeding,  and 
how  that  interest  may  be  affected  by  the 
results  of  the  proceeding.  The  petition 
should  specifically  explain  the  reasons 
why  intervention  should  be  permitted 
with  particular  reference  to  the 
following  factors:  (1)  The  nature  of  the 
petitioner's  right  under  the  Act  to  be 
made  party  to  the  proceeding;  (2)  the 
nature  and  extent  of  the  petitioner's 
property,  financial,  or  other  interest  in 
the  proceeding;  and  (3)  the  possible 
effect  of  any  order  which  may  be 
entered  in  the  proceeding  on  the 
petitioner's  interest.  The  petition  should 
also  identify  the  specific  aspect{s)  of  the 
subject  matter  of  the  proceeding  as  to 
which  petitioner  wishes  to  intervene. 
Any  person  who  has  filed  a  petition  for 
leave  to  intervene  or  who  has  been 
admitted  as  a  party  may  amend  the 
petition  without  requesting  leave  of  the 
Board  up  to  15  days  prior  to  the  first 
prehearing  conference  scheduled  in  the 
proceeding,  but  such  an  amended 
petition  must  satisfy  the  specificity 
requirements  described  above. 

Not  later  than  15  days  prior  to  the  first 
prehearing  conference  scheduled  in  the 
proceeding,  a  petitioner  shall  file  a 
supplement  to  the  petition  to  intervene 
which  must  include  a  list  of  the 
contentions  which  are  sought  to  be 
litigated  in  the  matter.  Each  contention 
must  consist  of  a  specific  statement  of 
the  issue  of  law  or  fact  to  be  raised  or 
controverted.  In  addition,  the  petitioner 
shall  provide  a  brief  explanation  of  the 
bases  of  the  contention  and  a  concise 
statement  of  the  alleged  facts  or  expert 
opinion  which  support  the  contention 
and  on  which  the  petitioner  intends  to 
rely  in  proving  the  contention  at  the 
hearing.  The  petitioner  must  also 
provide  references  to  those  specific 
sources  and  documents  of  which  the 
petitioner  is  aware  and  on  which  the 
petitioner  intends  to  rely  to  establish 
those  fects  or  expert  opinion.  Petitioner 
must  provide  sufficient  information  to 
show  that  a  genuine  dispute  exists  with 
the  applicant  on  a  material  issue  of  law 


or  fact.  Contentions  shall  be  limited  to 
matters  within  the  scope  of  the 
amendment  under  consideration.  The 
contention  must  be  one  which,  if 
proven,  would  entitle  the  petitioner  to 
relief.  A  petitioner  who  fails  to  file  such 
a  supplement  which  satisfies  these 
requirements  with  respect  to  at  least  one 
contention  will  not  be  permitted  to 
participate  as  a  party. 

Those  permitted  to  intervene  become 
parties  to  the  proceeding,  subject  to  any 
limitations  in  the  order  granting  leave  to 
intervene,  and  have  the  opportunity  to 
participate  fully  in  the  conduct  of  the 
hearing,  including  the  opportunity  to 
present  evidence  and  cross-examine 
witnesses. 

If  a  hearing  is  requested,  the 
Commission  will  make  a  final 
determination  on  the  issue  of  no 
significant  hazards  consideration.  The 
final  determination  will  serve  to  decide 
when  the  hearing  is  held. 

If  the  final  determination  is  that  the 
amendment  request  involves  no 
significant  hazards  consideration,  the 
Commission  may  issue  the  amendment 
and  make  it  immediately  effective, 
notwithstanding  the  request  for  a 
hearing.  Any  hearing  held  would  take 
place  after  issuance  of  the  amendment. 

If  the  final  determination  is  that  the 
amendment  request  involves  a 
significant  hazards  consideration,  any 
hearing  held  would  take  place  before 
the  issuance  of  any  amendment. 

A  request  for  a  hearing  or  a  petition 
for  leave  to  intervene  must  be  filed  with 
the  Secretary  of  the  Commission.  U.S. 
Nuclear  Regulatory  Commission, 
Washington.  DC  20555.  Attention: 
Docketing  and  Services  Branch,  or  may 
be  delivered  to  the  Commission's  Public 
Document  Room,  the  Gelman  Building. 
2120  L  Street.  NW..  Washington.  DC 
20555.  by  the  above  date.  Where 
petitions  are  filed  during  the  last  10 
days  of  the  notice  period,  it  is  requested 
that  the  petitioner  promptly  so  inform 
the  Commission  by  a  toll-free  telephone 
call  to  Western  Union  at  l-{800)  248- 
5100  (in  Missouri  l-(800)  342-6700). 
The  Western  Union  operator  should  be 
given  Datagram  Identification  Number 
N1023  and  the  following  message 
addressed  to  Robert  A.  Capra.  Director, 
Project  Directorate  I-l:  petitioner's 
name  and  telephone  number,  date 
petition  was  mailed,  plant  name,  and 
publication  date  and  page  number  of 
this  Federal  Register  notice.  A  copy  of 
the  petition  should  also  be  sent  to  the 
Office  of  the  General  Counsel.  U.S. 
Nuclear  Regulatory  Commission. 
Washington,  DC  20555,  and  to  Mark  J. 
Wetterhahn,  Esquire,  Winston  and 
Strawn,  1400  L  Street.  NW.. 
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Washington.  DC  20005-3502.  attorney 
for  the  licensee. 

Nontimeiy  filings  of  petitions  for 
leave  to  intervene,  amended  petitions, 
supplemental  petitions  and/or  requests 
for  hearing  will  not  be  entertained 
absent  a  determination  by  the 
Commission,  the  fHvsiding  officer  or  the 
presiding  Atomic  Safety  and  Licensing 
Board  that  the  petition  arni/or  request 
should  be  granted  based  upon  a 
balancing  of  the  factors  specified  in  10 
CFR  2.714(aMl)  (iHv)  and  2.714(d). 

For  further  details  with  respect  to  this 
action,  see  the  application  for 
amendment  dated  April  7,  1993.  as 
superseded  September  2. 1993.  which  is 
available  for  public  inspection  at  the 
commission's  Public  Document  Room, 
the  Gelman  Building,  2120  L  Street. 
NW..  Washington,  DC  20555  and  at  the 
local  public  document  rocmi  located  at 
the  Reference  and  Documents 
Department  Penfield  Library,  State 
University  of  New  York,  Oswego,  New 
York  13128. 

Dated  at  Rockvitle,  Md.,  thi«  3rd  day  of 
September  1993. 

For  the  Nuclear  Regulatory  Commission. 
John  E.  Menning, 

Project  Kioiwger,  Project  Dinctotate  M, 
Division  of  Reactor  Projects-l/U,  Office  of 
Nuclear  Reactor  Regulation. 
(FR  Doc.  93-221*2  Filed  9-9-93;  8:45  ami 
aiLUNe  coot  tmo-ovm 

[Dodwt  Na  90-44^ 

North  Atlantic  Energy  Servica  Col,  et 
al;  Consideration  of  Issuance  of 
Amendment  to  Fadiity  OperMlng 
License,  Proposed  Significant  Hazards 
Considefation  Determination,  and 

Opportunity  for  Hearing 

» 

The  U.S.  Nuclear  Regulatory 
Commission  (the  Commission)  is 
considering  issuance  of  an  amendment 
to  Facility  Operating  License  No.  NPF- 
86  issued  to  North  Atlantic  Energy 
Service  Company  (the  licensee)  for 
operation  of  the  Seabrook  Station.  Unit 
No.  1.  located  in  Rockingham  County, 
New  Hampshire. 

The  proposed  amendment  would 
revise  a  requirement  with  respect  to  a 
surveillance  requirement  relating  to  the 
Refueling  Water  Storage  Tank  (RWST) 
narrow  range  level  transmitters. 
Specifically,  the  proposed  amendment 
would  revise  Technical  Specification 
4.3.2.1,  Table  4.^-2.  Functional  Unit  8-b 
by  deleting  the  requirement  to  perform 
a  CHANNEL  CHECK  at  least  once  per  12 
hours  and  by  adding  a  new  requirement 
to  perform  a  TRIP  ACTUATING  DEVICE 
OPERATIONAL  TEST  (TADOT)  at  least 
once  per  92  days.  A  note  would  be 


added  to  dari^-  that  setpoint 
verification  woild  not  be  applicable  to 
the  TADOT. 

On  August  2;i.  1993,  North  Atlantic 
representatives  requested  the  NRC  to 
exercise  its  discretion  not  to  enforce 
compliance  with  Seabrook  Technical 
Specification  Sirveillanae  Requirement 
4.3.2.1.  Table  4  3-2.  Functional  Unit 
8.b.  CHANNEL  CHECK,  commencing  on 
August  25. 199:i.  The  request  for 
enforcement  di::cretion  was  presented 
during  a  telecoiference  between  NRC 
and  North  Atlantic  representatives.  The 
request  also  wa;  submitted  by  letter 
dated  August  2t..  1993.  along  with  the 
proposed  amendment.  The  licensee 
requested  expeditious  review  of  the 
proposed  amen<lment  consistent  with 
the  provisions  c  f  Appendix  C,  Section 

vn. 

On  August  24. 1993.  North  Atlantic 
determined  that  the  present  design  of 
the  RWST  narrow  range  level 
instrumentation  precludes  performing 
an  adequate  CH  \NNEL  CHECK. 
Thereupon,  North  Atlantic  substituted 
an  operational  check  (which  meets  the 
intent  of  the  CH\NNEL  CHE(3C)  on 
each  of  the  four  level  channels.  To 
perform  the  ope  "ational  check  requires 
that  the  channel  being  test^  be  placed 
in  the  tripped  andition.  This  could 
contribute  to  pn  mature  fwitchover  of 
the  Residual  He  it  Removal  suction  path 
from  the  RWST  ;o  the  coataioment 
sump  during  aaident  conditions.  The 
performance  of  the  operational  checks 
every  12  hours  it  undesirable  because 
this  activity  has  the  poter.tial  to  reduce 
the  level  of  prott  action  to  the  health  and 
safety  of  the  pub  lie.  increases 
occupational  ex]K>sure.  a-id  has  the 
potential  to  contaminate  oersonnel  with 
radioactive  water.  Furthermore,  the 
frequent  manipt  lation  of  equipment  to 
perform  the  (^>e]ational  checks  greatly 
increases  the  poiential  fd?  equipment 
malfunction  and  human  error. 

Before  issuance  of  the  pr(^>osed 
license  amendm  rot,  the  Commission 
will  have  made  findings  required  by  the 
Atomic  Energy  /^t  of  1954,  as  amended 
(the  Act)  and  the  Commission's 
regulations.  

Pursuant  to  10  CFR  50.91(a)(6)  for 
amendments  to  be  granted  under 
exigent  circumstmces,  the  NRC  staff 
must  determine  that  the  rmendment 
request  involves  ao  signi:lcant  hazards 
consideration.  Under  the  Commission's 
regulations  in  10  CFR  50.32.  this  means 
that  operation  of  the  facility  in 
accordance  with  he  proposed 
amendment  wou.d  not  (Ij  involve  a 
significant  increase  in  the  probability  or 
consequences  of  iin  accident  previously 
evaluated;  or  (2)  mate  th }  possibihty  of 
a  new  or  different  kind  of  accident  firom 


any  accident  previously  evaluated;  or 
(3)  involve  a  significant  reduction  in  a 
margin  of  safety. 

As  required  by  10  CFR  50.91(a).  the 
licensee  has  provided  its  analysis  of  the 
issue  of  no  significant  hazards 
consideration.  The  NRC  staff  has 
reviewed  the  licensee's  analysis  against 
the  standards  of  10  CFR  50.92(c).  The 
NRC  stafTs  review  is  presented  below. 

(1)  The  proposed  changes  do  not 
involve  a  significant  increase  in  the 
probability  or  consequences  of  an 
accident  previously  evaluated  (10  CFR 
50.92(c)(1)  because  they  do  not  involve 
a  change  in  the  design  or  operation  of 
the  facility,  nor  do  they  affect  the 
response  of  the  facility  to  an  accident 
Since  the  proposed  changes  merely 
involve  a  surveillance  requirement  for 
devices  which  are  used  in  the  mitigation 
of  an  accident,  they  will  not  affect  the 
o{>eration  of  the  equipmeaL 
Furthermore,  none  of  the  failure  modes 
of  the  instruments  are  accident 
initiattMTs.  and  any  failure  would  be 
detected  during  the  proposed  quarterly 
TADOT  or  during  calibrations.  The 
revised  surveillance  requirements  will 
continue  to  provide  adequate  ^surance 
that  the  equipment  will  perform  its 
specified  function  if  called  upon  to  do 
so. 

(2)  The  proposed  changes  do  not 
create  the  possibility  of  a  new  or 
different  kind  of  accident  from  any 
accident  previously  evaluated  (10  CFR 
50.92(c)(2))  because  the  changes  do  not 
affect  the  manner  by  which  the  fecility 
is  operated  or  involve  any  changes  to 
equipment  or  features  which  affect  the 
operattonal  characteristics  of  the 
fadJity. 

(3)  The  changes  do  not  involve  a 
significant  reduction  in  a  noargin  of 
safety  (10  CFR  50.92(cM3))  because  they 
do  not  affect  the  manner  by  which  the 
facijity  is  operated  or  involve  any 
changes  to  equipment  or  features  which 
affect  the  operational  characteristics  of 
the  fedUty. 

Based  on  this  review,  it  appears  that 
the  three  standards  of  10  CFR  50  92(c) 
are  satisfied.  Therefore,  the  NRC  staff 
proposes  to  determine  that  the 
amendment  request  involves  no 
si^ificant  hazards  consideration. 

The  CcMoamission  is  seeking  public 
comments  on  this  proposed 
determination.  Any  comments  received 
within  15  days  after  the  date  of 
publication  of  this  notice  will  be 
considaw)  in  making  any  final 
deterra  ination. 

Normally,  the  Conrmiission  will  not 
issue  the  amendment  until  the 
expiration  of  the  15-day  notice  period. 
However,  should  drcumstances  change 
during  the  notice  period,  such  that 
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failure  to  act  in  a  timely  way  would 
result,  for  example,  in  derating  or 
shutdown  of  the  facility,  the 
Commission  may  issue  the  license 
amendment  before  the  expiration  of  the 
15-day  notice  period,  provided  that  its 
final  determination  is  that  the 
amendment  involves  no  significant 
hazards  consideration.  The  final 
determination  will  consider  all  public 
and  State  comments  received.  Should 
the  Commission  take  this  action,  it  will 
publish  in  the  Federal  Register  a  notice 
of  issuance.  The  Commission  expects 
that  the  need  to  take  this  action  will 
occur  very  infrequently. 

Written  comments  may  be  submitted 
by  mail  to  the  Rules  Review  and 
Directives  Branch.  Division  of  Freedom 
of  Information  and  Publications 
Services.  Office  of  Administration.  U.S. 
Nuclear  Regulatory  Commission. 
Washington.  DC  20555.  and  should  cite 
the  publication  dale  and  page  number  of 
this  Federal  Register  notice.  Written 
comments  may  also  be  delivered  to 
room  P-223.  Phillips  Building.  7920 
Norfolk  Avenue.  Bethesda.  Maryland, 
from  7:30  a.m.  to  4:15  p.m.  Federal 
workdays.  Copies  of  written  comments 
received  may  be  examined  at  the  NRC 
Public  Document  Room,  the  Gelman 
Building.  2120  L  Street.  NW.. 
Washincton.  DC  20555. 

The  filing  of  requests  for  hearing  and 
petitions  for  leave  to  intervene  is 
discussed  below. 

By  October  12. 1993.  the  licensee  may 
file  a  request  for  a  hearing  with  respect 
to  issuance  of  the  amendment  to  the 
subject  facility  operating  license  and 
any  person  whose  interest  may  be 
affected  by  this  proceeding  and  who 
wishes  to  participate  as  a  party  in  the 
proceeding  must  file  a  written  request 
for  a  hearing  and  a  p>€tition  for  leave  to 
intervene.  Requests  for  a  hearing  and  a 
petition  for  leave  to  intervene  shall  be 
filed  in  accordance  with  the 
Commission's  "Rules  of  Practice  for 
Domestic  Licensing  Proceedings'"  in  10 
CFR  part  2.  Interested  persons  should 
consult  a  current  copy  of  10  CFR  2.714 
which  is  available  at  the  Commission's 
Public  Document  Room,  the  Gelman 
Building.  2120  L  Street.  NW., 
Washington.  IX:  20555  and  at  the  local 
public  document  room  located  at  the 
Exeter  Public  Library.  47  Front  Street. 
Exeter.  New  Hampshire  03833.  If  a 
request  for  a  hearing  or  petition  for 
leave  to  intervene  is  filed  by  the  above 
date,  the  Commission  or  an  Atomic 
Safety  and  Licensing  Board,  designated 
by  the  Commission  or  by  the  Chairman 
of  the  Atomic  Safety  and  Licensing 
Board  Panel,  will  rule  on  the  request 
and/or  petition;  and  the  Secretary  or  the 
designated  Atomic  Safety  and  Licensing 


Board  will  issue  a  notice  of  hearing  or 
an  appropriate  order. 

As  required  by  10  CFR  2.714.  a 
petition  for  leave  to  intervene  shall  set 
forth  with  particularly  the  interest  of  the 
petitioner  in  the  proceeding,  and  how 
tnat  interest  may  be  affected  by  the 
results  of  the  proceeding.  The  petition 
should  specifically  explain  the  reasons 
why  intervention  should  be  permitted 
with  particular  reference  to  the 
following  factors:  (1)  The  nature  of  the 
petitioner's  right  under  the  Act  to  be 
made  a  party  to  the  proceeding;  (2)  the 
nature  and  extent  of  the  petitioner's 
property,  financial,  or  other  interest  in 
the  proceeding;  and  (3)  the  possible 
effect  of  any  order  which  may  be 
entered  in  the  proceeding  on  the 
petitioner's  interest.  The  petition  should 
also  identify  the  specific  aspect(s)  of  the 
subject  matter  of  the  proceeding  as  to 
which  petitioner  wishes  to  intervene. 
Any  person  who  has  filed  a  petition  for 
leave  to  intervene  or  who  has  been 
admitted  as  a  party  may  amend  the 
petition  without  requesting  leave  of  the 
Board  up  to  15  days  prior  to  the  first 
prehearing  conference  scheduled  in  the 
proceeding,  but  such  an  amended 
petition  must  satisfy  the  specificity 
requirements  described  above. 

Not  later  than  15  days  prior  to  the  first 
prehearing  conference  scheduled  in  the 
proceeding,  a  petitioner  shall  file  a 
supplement  to  the  petition  to  intervene 
which  must  include  a  list  of  the 
contentions  which  are  sought  to  be 
litigated  in  the  matter.  Each  contention 
must  consist  of  a  specific  statement  of 
the  issue  of  law  or  fact  to  be  raised  or 
controverted.  In  addition,  the  petitioner 
shall  provide  a  brief  explanation  of  the 
bases  of  the  contention  and  a  concise 
statement  of  the  alleged  facts  or  expert 
opinion  which  support  the  contention 
and  on  which  the  petitioner  intends  to 
rely  in  proving  the  contention  at  the 
hearing.  The  petitioner  must  also 
provide  references  to  those  specific 
sources  and  documents  of  which  the 
petitioner  is  aware  and  on  which  the 
petitioner  intends  to  rely  to  establish 
those  facts  or  expert  opinion.  Petitioner 
must  provide  sufficient  information  to 
show  that  a  genuine  dispute  exists  with 
the  applicant  on  a  material  issue  of  law 
or  fact.  Contentions  shall  be  limited  to 
matters  within  the  scope  of  the 
amendment  under  consideration.  The 
contention  must  be  one  which,  if 
proven,  would  entitle  the  petitioner  to 
relief.  A  petitioner  who  fails  to  file  such 
a  supplement  which  satisfies  these 
requirements  with  respect  to  at  least  one 
contention  will  not  be  permitted  to 
participate  as  a  party. 

Those  permitted  to  intervene  become 
parties  to  the  proceeding,  subject  to  any 


limitations  in  the  order  granting  leave  to 
intervene,  and  have  the  opportunity  to 
participate  fully  in  the  conduct  of  the 
hearing,  including  the  opportunity  to 
present  evidence  and  cross-examine 
witnesses. 

If  the  amendment  is  issued  before  the 
expiration  of  the  30-day  hearing  period, 
the  Commission  will  make  a  final 
deterinination  on  the  issue  of  no 
significant  hazards  consideration.  If  a 
hearing  is  requested,  the  final 
determination  will  serve  to  decide  when 
the  hearing  is  held. 

If  the  final  determination  is  that  the 
amendment  request  involves  no 
significant  hazards  consideration,  the 
Commission  may  issue  the  amendment 
and  make  it  immediately  effective, 
notwithstanding  the  request  for  a 
hearing.  Any  hearing  held  would  take 
place  after  issuance  of  the  amendment. 
If  the  final  determination  is  that  the 
amendment  request  involves  a 
significant  hazards  consideration,  any 
hearing  held  would  take  place  before 
the  issuance  of  any  amendment. 

A  request  for  a  hearing  or  a  petition 
for  leave  to  intervene  must  be  filed  with 
the  Secretary  of  the  Commission,  U.S. 
Nuclear  Regulatory  Commission. 
Washington.  DC  20555.  Attention: 
Docketing  and  Services  Branch,  or  may 
be  delivered  to  the  Commission's  Public 
Document  Room,  the  Gelman  Building. 
2120  L  Street.  NW.,  Washington.  DC 
20555.  by  the  above  date.  Where 
petitions  are  filed  during  the  last  10 
days  of  the  notice  period,  it  is  requested 
that  the  petitioner  promptly  so  inform 
the  Commission  by  a  toll-free  telephone 
call  to  Western  Union  at  H800)  248- 
5100  (in  Missouri  l-(800)  342-6700). 
The  Western  Union  operator  should  be 
given  Datagram  Identification  Number 
N1023  and  the  following  message 
addressed  to  John  F.  Stolz:  Petitioner's 
name  and  telephone  number;  date 
petition  was  mailed;  plant  name;  and 
publication  date  and  page  number  of 
this  Federal  Register  notice.  A  copy  of 
the  petition  should  also  be  sent  to  the 
Office  of  the  General  Counsel.  U.S. 
Nuclear  Regulatory  Commission, 
Washington.  DC  20555.  and  to  Thomas 
Dignan,  Esquire.  Ropes  &  Gray.  One 
International  Place.  Boston. 
Massachusetts  02110-2624.  attorney  for 
the  licensee. 

Nontimely  filings  of  petitions  for 
leave  to  intervene,  amended  petitions, 
supplemental  petitions  and/or  requests 
for  hearing  will  not  be  entertained 
absent  a  determination  by  the 
Commission,  the  presiding  officer  or  the 
presiding  Atomic  Safety  and  Licensing 
Board  that  the  petition  and/or  request 
should  be  granted  based  upon  a 
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balancing  of  the  factors  specified  in  10 
CFR  2.714(a)(1)  (i)-(v)  and  2.714(d). 

For  further  details  with  respect  to  this 
action,  see  the  application  for 
amendment  dated  August  26, 1993, 
which  is  available  for  public  inspection 
at  the  Commission's  Public  Document 
Room,  the  Gelman  Building,  2120  L 
Street.  NW.,  Washington.  DC  20555,  and 
at  the  local  public  document  room, 
located  at  the  Exeter  Public  Library,  47 
Front  Street,  Exeter.  New  Hampshire 
03833. 

Dated  at  Rockville.  MD,  (his  2nd  day  of 
September  1993. 

For  the  Nuclear  Regulatory  Commission. 
Albert  W.  De  Agazio, 

Sr.  Project  Manager,  Project  Directorate 
1-4,  Division  of  Beactor  Projects-l/ll,  Office 
of  Nuclear  Reactor  Regulation. 
1FR  Doc.  93-22137  Filed  9-9-93;  8:45«m| 
BlLUNa  COOE  75W-01-M 


NUCLEAR  WASTE  TECHNICAL 
REVIEW  BOARD 

Board  Studies  Interim  Spent  Fuel 
Storage 

Pursuant  to  its  authority  under 
section  5051  of  Public  Law  100-203,  the 
Nuclear  Waste  Policy  Amendments  Act 
of  1987,  the  Nuclear  Waste  Technical 
Review  Board's  Panels  on  the 
Engineered  Barrier  System  and 
Transportation  &  Systems  will  hold  a 
workshop  studying  the  technical 
challenges  of  interim  storage  of  spent 
nuclear  fuel  on  November  1-2, 1993,  in 
Dallas.  Texas.  The  workshop  will  focus 
on  current  Department  of  Energy  (DOE) 
plans  for  interim  storage,  institutional 
issues  relating  to  on-  and  off-site 
storage,  the  technical  aspects  of  interim 
storage  containers,  and  compatibility  of 
the  multipurpose  container/ 
multipurpose  unit  concept  with  a 
potential  repository.  A  site  at  Yucca 
Mountain  currently  is  being 
characterized  by  the  DOE  for  its 
suitability  as  the  possible  location  of  a 
permanent  repository  for  civilian  spent 
fuel  and  defense  high-level  waste. 

This  workshop,  which  is  open  to  the 
public,  will  be  held  in  the  DoubleTree 
Park  West  Hotel.  1590  LB|  Freeway, 
Dallas.  Texas  75234;  telephone  (214) 
869-t300.  For  further  information, 
contact  Frank  RandaU.  External  Affairs. 
Nuclear  Waste  Technical  Review  Board. 
1100  Wilson  Boulevard,  suite  910. 
Arlington.  Virginia  22209:  telephone 
(703)  235-4473;  FAX  (703)  235-4495 


Dated:  September  3, 1993. 
William  Barnard, 

Executive  Director,  Nuclear  Waste  Technical 
Review  Board. 

|FR  Doc.  93-22173  Filed  9-»-93;  8:45  am| 
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Board  to  Study  Drilling  and  Testing— 
Octot>er  19-20, 1993 

Pursuant  to  the  Nuclear  Waste 
Technical  Review  Board's  (the  Board) 
authority  under  section  5051  of  the 
Nuclear  Waste  Policy  Amendments  Act 
of  1987  (Pub.  L.  100-203),  the  Board 
will  hold  its  fall  meeting  October  19-20, 
1993,  in  Las  Veges,  Nevada.  The 
meeting  will  focus  on  the  surface-based 
dry  drilling  and  underground  testing 
programs  being  cjnducted  at  Yucca 
Mountain,  Nevada.  The  Board  would 
like  to  review  the  Department  of 
Energy's  (DOE)  p  ans  and  progress 
toward  determining  site  suitability 
using  both  abov&  and  l)elow-ground 
testing  and  evaluition.  Specifically,  the 
Board  is  interested  in  the  status  of  the 
surface-based  drj  drilling  program, 
including  reducing  core  needs  and 
increasing  core  p  -oduction  rates,  and 
the  status  of  the  i  nder^round  testing 
program,  including  plans  for  thermal, 
hydrogeoIogic/geDchemical,  and 
geomechanical  testing.  The  Board  has 
invited  representatives  from  the  DOE 
and  its  contractors,  the  state  of  Nevada, 
and  other  interested  organizations  to 
participate  in  the  meeting.  A  round- 
table  discussion  >«rill  complete  each 
day's  presentations.  The  meeting,  which 
is  open  to  the  public,  will  be  held  at  the 
Plaza  Suite  Hotel  4255  South  Paradise 
Road,  Las  Vegas,  ^)evada  89109; 
telephone  (702)  339-4400. 

The  Nuclear  Wiste  Technical  Review 
Board  was  created  by  Congress  in  the 
Nuclear  Waste  Pclicy  Amendments  Act 
of  1987  to  evaluate  the  technical  and 
scientiHc  validity  of  activities 
undertaken  by  the  DOE  in  its  program 
to  manage  the  disposal  of  the  nation's 
spent  nuclear  fue  and  defense  high- 
level  waste.  In  that  same  legislation. 
Congress  directed  the  DOE  to 
characterize  a  site  at  Yucca  Mountain, 
Nevada,  for  its  suitability  as  a  potential 
location  for  a  pennanent  repository  for 
disposal  of  that  waste. 

Transcripts  of  the  meeting  will  be 
available  on  a  library-Joan  basis  from 
Victona  Reich.  Board  librarian, 
beginning  Deceml^er  1. 1993.  For  further 
information.  cont.3ct  Frank  B.  Randall, 
jr..  External  Affaii-s,  1100  Wilson 
Boulevard,  suite  i'lO.  Arlington. 
Virginia  22209;  (703)  235-4473;  (FAX) 
703-235-4495. 


Dated:  September  3, 1993. 

William  D.  Barnard. 

Executive  Director,  Nuclear  Waste  Technical 
Review  Board. 

IFR  Doc.  93-22155  Filed  9-9-93;  8:45  ami 
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SECURITIES  AND  EXCHANGE 
COMMISSION 

Setf-Regulatory  Organizations; 
Chicago  Stock  Exchange, 
Incorporated;  Application  for  Unlisted 
Trading  Privileges  in  an  Over-the- 
Counter  Issue  and  to  Withdraw 
Unlisted  Privileges  in  an  Over-tt>e- 
Counter  issue 

September  3, 1993. 

On  August  30.  1993,  the  Chicago 
Stock  Exchange,  Inc  ("CHX  "). 
submitted  an  application  for  unlisted 
trading  privileges  ("UTP")  pursuant  to 
section  12(f)(1)(C)  of  the  Securities 
Exchange  Act  of  1934  ("Act")  in  the 
following  over-the-counter  ("OTC") 
security,  i.e.,  a  security  not  registered 
under  Section  12(b)  of  the  Act. 


File  No. 

Syntv 

tX)i 

Issuer 

7-11220  .. 

Pi4TEL 

Mobile  Tetecommunt- 
catKXi  TechfX)loQies 
CorpofatKX)  Common 
Stock.  $.01  par  value 

The  above-referenced  issue  is  being 
applied  for  as  a  replacement  for  the 
following  security,  which  forms  a 
portion  of  the  Exchange's  program  in 
which  OTC  securities  are  being  traded 
pursuant  to  the  granting  of  UTP. 

The  CHX  also  applied  to  withdraw 
UTP  pursuant  to  section  12(0(4)  of  the 
Act  for  the  following  issue: 


File  No. 

Sym- 
bol 

Issuer 

711221  ... 

TKOS 

Tokos  Medical  Corp., 
Common  Stock.  S  001 
par  veUue. 

A  replacement  issue  is  being 
requested  due  to  lack  of  trading  activity. 

Comments 

Interested  persons  are  invited  to 
submit,  on  or  before  September  24, 
1993,  written  comments,  data,  views 
and  arguments  concerning  this 
application.  Persons  desiring  to  make 
written  comments  should  file  three 
copies  with  the  Secretary,  Securities 
and  Exchange  Commission,  450  Fifth 
Street,  NW..  Washington,  DC  20549. 

Commentators  are  asked  to  address 
whether  they  believe  the  requested  grant 
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of  UTP  as  well  as  the  withdrawal  of 
UTP  would  be  consistent  with  section 
12(f)(2).  which  requires  that,  in 
considering  an  application  for  extension 
or  withdrawal  of  UTP  in  an  OTC 
security,  the  Commission  consider, 
among  other  matters,  the  public  trading 
activity  in  such  security,  the  character 
of  such  trading,  the  impact  of  such 
extension  on  the  existing  markets  for 
such  security,  and  the  desirabihty  of 
removing  impediments  to  and  the 
progress  that  has  been  made  toward  the 
development  of  a  national  market 
system. 

For  the  Coounission,  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority. 

Magaret  H.  McFariand, 
Deputy  Secretary. 

|FR  Doc  9J-22188  Filed  9-9-93:  8:45  am) 
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The  petition,  any  comments  received, 
and  a  copy  of  any  final  disposition  are 
filed  in  the  assigned  regulatory  docket 
and  are  available  for  examination  in  the 
Rules  Docket  (AGC-10).  Room  915G. 
FAA  Headquarters  Building  (FOB  lOA). 
800  Independence  Avenue,  SW., 
Washington.  DC  20591;  telephone  (202) 
267-3132. 

FOR  FURTHER  INFORMATION  CONTACT: 
Mr.  Frederick  M.  Haynes.  Office  of 
Rulemaking  (ARM-1).  Federal  Aviation 
Administration.  800  Indejjendence 
Avenue.  SW..  Washington.  DC  20591: 
telephone  (202)  267-3939. 

This  notice  is  published  pursuant  to 
paragraphs  (c),  (e).  and  (g)  of  §  11.27  of 
Fart  11  of  the  Federal  Aviation 
Regulations  (14  CFR  part  11). 

Issued  in  Washington,  DC.  on  September  3. 
1993. 

Donald  P.  Byrne, 
Assistant  Chief  Counsel  for  Begulations. 


DEPARTMENT  OF  TRANSPORTATION 

Federal  Aviation  Administration 
[Summary  NotJc*  No.  PE-9J-41] 

Petitions  for  Exemption;  Summary  of 
Petitions  Received;  Dispositions  of 
Petitions  Issued 

AGENCY:  Federal  Aviation 
AdministraUon  (FAA).  DOT. 
ACTION:  Notice  of  petitions  for 
exemption  received  and  of  dispositions 
of  prior  petitions. 

SUMMARY:  Pursuant  to  FAA's  rulemaking 
provisions  governing  the  application, 
processing,  and  disposition  of  petitions 
for  exemption  (14  CFR  part  11),  this 
notice  contains  a  summary  of  certain 
petitions  seeking  relief  from  s(>eciried 
requirements  of  the  Federal  Aviation 
Regulations  (14  CFR  chapter  I), 
dispositions  of  certain  petitions 
previously  received,  and  corrections. 
The  purpose  of  this  notice  is  to  improve 
the  public's  awareness  of,  and 
participation  in.  this  aspect  of  FAA's 
regulatory  activities.  Neither  publication 
of  this  notice  nor  the  inclusion  or 
omission  of  information  in  the  summary 
is  intended  to  affect  the  legal  status  of 
any  petition  or  its  final  disposition. 
DATES:  Comments  on  petitions  received 
must  identify  the  petition  docket 
number  involved  and  must  be  received 
on  or  before  October  4, 1993. 
ADDRESSES:  Send  conmients  on  any 
petition  in  triplicate  to:  Federal 
Aviation  Administration.  Office  of  the 
Chief  Counsel,  Attn:  Rule  Docket  (AGC- 
10),  PeUtion  Dodtet  No. 800 

Independence  Avenue.  SW., 
Washington,  DC  20591. 


Petitions  for  Exemption 

Docket  No.:  27372 

Petitioner:  Fly  BVl 

Sections  of  the  FAR  Affected: 
14  CFR  61.89(a)(5) 

Description  of  Relief  Sought: 
To  allow  Fly  BVI  student  pilots  to  fly 
between  Tortola  in  the  British 
Virgin  Islands  and  the  airports  of 
the  U.S.  Virgin  Islands  and  Puerto 
Rico,  while  fulfilling  the  cross- 
country requirement  for  their 
private  pilot  certificate. 

Docket  No.:  27408 

Petitioner  Chester  County  Aviation,  Inc. 

Sections  of  the  FAR  Affected: 
14  CFR  141.27(c)(2) 

Description  of  Relief  Sought/ 
Disposition: 
To  allow  Chester  County  Aviation. 
Inc.  to  immediately  reapply  for  a 
provisional  pilot  school  certificate 
without  waiting  the  requisite  ISO 
days  as  specified  in  the  FAR. 

Docket  No.:  27418 

Petitioner  National  Business  Aircraft 

Association,  Inc. 
Sections  of  the  FAR  Affected: 

14  CFR  135.299(c) 
Description  of  Relief  Sought/Disposition 

To  allow  National  Business  Aircraft 
Association-member  pilots  in 
command  (PIC)  to  complete  PIC 
route  and  airport  checks  in  a  fiight 
simulator  rather  than  in  an  aircraft. 

Dispositions  of  Petitions 

Docket  No.:  26592 

Petitioner  Philadelphia  Jet  Service 

Sections  of  the  FAR  Affected: 

14  CFR  135.165 
Description  of  Relief  Sought/ 
Disposition: 


To  extend  Exemption  No.  5341  to 
continue  to  allow  Philadelphia  Jet 
Service  to  operate  its  HSl 25-700 A 
equipped  with  one  high  frequency 
(HF)  communication  system  in 
extended  over-water  operations. 

GRANT,  August  31.  1993,  Exemption 
No.  5341 A 

Docket  No.:  27307 

Petitioner:  Comair  Inc.  d/b/a  Delta 

Connection 
Sections  of  the  FAR  Affected: 

14  CFR  61.57(e).  121.433(c)(l)(iii). 

121.440(a),  121.441(a). 

121.441(b)(1)  and  121  appendix  F 
E>escription  of  Relief  Sought^ 

Disposition: 
To  permit  Comair  to  conduct  a  Single 

Visit  Training  Program  (SVTP)  for 

flight  crew  members,  and 

eventually  transition  into  Advanced 

Qualification  Program  (AQF) 

codified  in  Special  Federal  Aviation 

Regulation  (SFAR)  58. 

PARTIAL  GRANT,  August  31,  1993. 
Exemption  No.  5734 

|FR  Doc.  93-22157  Filed  9-9-93;  8:45  am! 
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Notice  of  Intent  To  Rule  on  Application 
To  Impose  and  Use  ttte  Revenue  From 
a  Passenger  Facility  Charge  (PFC)  at 
Panama  City-Bay  County  International 
Airport,  Panama  City,  FL 

AGENCY:  Federal  Aviation 
Administration  (FAA).  DOT. 
ACTION:  Notice  of  intent  to  rule  on 
application. 

SUMMARY:  The  FAA  proposes  to  rule  and 
invites  public  comment  on  the 
application  to  impose  and  use  the 
revenue  from  a  PFC  at  Panama  City-Bay 
County  International  Airport  under  the 
provisions  of  the  Aviation  Safety  and 
Capacity  Expansion  Act  of  1990  (Title 
IX  of  the  Omnibus  Budget 
Reconciliation  Act  of  1990)  (Pub.  L. 
101-508)  and  part  158  of  the  Federal 
Aviation  Regulations  (14  CFR  part  158). 
DATES:  Comments  must  be  received  on 
or  before  October  12. 1993. 
ADDRESSES:  Conunents  on  this 
application  may  be  mailed  or  delivered 
in  triplicate  to  the  FAA  at  the  following 
address:  Federal  Aviation 
Administration.  Orlando  Airport 
District  Office.  9677  Tradeport  Drive, 
suite  130.  Orlando,  Florida  32827. 

In  addition,  one  copy  of  any 
comments  submitted  to  the  FAA  must 
be  mailed  or  delivered  to  Jeff  Vickers, 
Airport  Director  of  the  Panama  City-Bay 
County  International  Airport  at  the 
following  address:  Panama  City-Bay 
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County  Airport  and  Industrial  District, 
P.O.  Box  1029.  Panama  Gty,  Florida 
32402. 

Air  carriers  and  foreign  air  carriers 
may  submit  copies  of  written  comments 
previously  provided  to  the  Panama  City- 
Bay  County  Airport  and  Industrial 
District  under  §  158.23  of  part  158. 

FOR  FURTHER  INFORMATION  CONTACT: 
Carlos  E.  Maeda,  Plans  and  Programs 
Manager.  FAA,  Orlando  Airports 
District  Office,  9677  Tradeport  Drive, 
suite  130.  Orlando.  Florida  32827.  The 
application  may  be  reviewed  in  person 
at  this  same  location. 

SUPPLEMENTARY  INFORMATION:  The  FAA 
proposes  to  rule  and  invites  public 
comment  on  the  application  to  impose 
and  use  the  revenue  fromlTFC  at 
Panama  City-Bay  County  International 
Airport  under  the  provisions  of  the 
Aviation  Safety  and  Capacity  Expansion 
Act  of  1990  (Title  IX  of  the  Omnibus 
Budget  Reconciliation  Act  of  1990) 
(Pub.  L.  101-508)  and  part  158  of  the 
Federal  Aviation  Regulations  (14  CFR 
part  158). 

On  September  1. 1993.  the  FAA 
determined  that  the  application  to 
impose  and  use  the  revenue  from  a  PFC 
submitted  "by  Panama  City-Bay  County 
Airport  and  Industrial  District  was 
substantially  complete  within  the 
requirements  of  §158.25  of  part  158. 
The  FAA  will  approve  or  disapprove  the 
application,  in  whole  or  in  part,  no  later 
than  December  22, 1993. 

The  following  is  a  brief  overview  of 
the  application. 

Level  of  the  proposed  PFC:  $3.00 
Proposed  charge  effective  date:  February 

1.1994 
Proposed  charge  expiration  date: 

September  30.  2007 

Total  estimated  PFC  revenue: 
$7,422,988 

Brief  description  of  proposed  project: 

New  Terminal,  Access 
System  and  Related  Facilities. 

Class  or  classes  of  air  carriers  which 
the  public  agency  has  requested  not  be 
required  to  collect  PFCs:  Nonscheduled 
operations  by  Air  Taxi/Commercial 
Cfperators  reported  on  FAA  Form  1800- 
31. 

Any  person  may  inspect  the 
application  in  person  at  the  FAA  office 
listed  above  under  "FOR  FURTHER 
INFORMATION  CONTACT." 

In  addition,  any  person  may.  upon 
request,  insi>ect  the  application,  notice 
and  other  docvmients  germane  to  the 
application  in  i>erson  at  the  Panama 
Qty-Bay  County  Airport  and  Industrial 
District. 


Issued  in  Atlanta.  Ca..  on  September  2, 
1993. 

Stephen  A.  Brill, 

Manager,  Airports  Di'ision,  Southern  ttegion. 

|FR  Doc.  93-22162  F  led  9-9-93;  8:45  ami 
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Federal  Highway  /administration 

Environmental  Imfiact  Statement;  Bay 
and  Saginaw  Cour  ties,  Ml 

AGENCY:  Federal  H  ghway 
Administration  (FIIWA).  DOT. 
ACTION:  Notice  of  intent. 

SUMMARY:  The  FHV'A  is  issuing  this 
notice  to  advise  the  public  that  an 
Environmental  Impact  Statement  will  be 
prepared  for  reconstruction  of  M-84 
between  Tittabawa  isee  Road  in  Saginaw 
County  and  Euclid  Avenue  in  Bay  City, 
Michigan. 

FOR  FURTHER  INFORHATION  CONTACT: 
Norman  R.  Stoner,  ■'rogram  Operations 
Engineer,  Federal  F  ighway 
Administration,  31  >  W.  Allegan  Street, 
room  211,  Lansing.  Michigan  48933, 
Telephone:  (517)  3:7-1880  or  Mr. 
Andrew  J.  Zeigler,  Contract 
Administrator,  Buriau  of  Transportation 
Planning,  Michigar  Department  of 
Transportation.  PO  Box  30050.  Lansing. 
Michigan  48909,  Telephone:  (517)  373- 
3251. 

SUPPLEMENTARY  INFORMATION:  The 
FHVVA,  in  cooperation  with  the 
Michigan  Departmtrt  of  Transportation, 
(MDOT),  is  preparing  an  Environmental 
Impact  Statement  02S)  for 
reconstruction  of  M-84,  an  existing  state 
trunkline,  between  Tittabawassee  Road 
in  Saginaw  County  snd  Euclid  Avenue 
in  Bay  City.  Bay  Co  onty.  Michigan.  The 
proposed  project  is  approximately  12.9 
kilometers  (8  miles'  in  length  and  is 
needed  to  accommc  date  current  and 
future  traffic  volumes,  improve 
operating  conditions  and  the  safety  of 
the  traveling  public  to  this  two- lane 
section.  It  is  also  in  ended  to  improve 
service  in  this  deve  oping  area  in 
southern  Bay  and  n  Jrthem  Saginaw 
Counties.  Alternatives  under 
consideration  include  (1)  taking  no 
action  to  improve  tl.is  section  of  M-84 
other  than  routine  naintenance;  (2) 
mass  transit;  (3)  five-lane  cross  section; 
(4)  divided  cross  se:lion  (boulevard); 
and  (5)  combinatior  boulevard  and  five- 
lane  cross  section,  {-coping  of  this 
project  began  in  19M  and  included: 
meetings  with  local  jurisdictions  and 
representatives  from  Bay  and  Saginaw 
Counties.  Bay  City  1  Metropolitan 
Planning  AuthcHity  and  exchange  of 
information  and  meetings  with  U.S.  and 
State  legislators  representing  the  area. 


Letters  and  a  scoping  document 
describing  the  proposed  action  and 
soliciting  comments  will  be  sent  to 
appropriate  federal,  State,  and  local 
agencies,  and  to  private  organizations 
and  citizens  who  have  previously 
expressed  or  are  known  to  have  interests 
in  this  proposal.  Although  no  agency 
scoping  meeting  is  planned  at  this  time, 
a  pre-study  meeting  will  be  held  in  the 
near  future  to  provide  the  public  an 
opportunity  to  discuss  the  proposed 
action.  A  public  hearing  v«ll  be  held. 
Public  notice  will  be  given  of  the  time 
and  place  of  the  hearing.  The  Draft 
Environmental  Impact  Statement  (EIS) 
is  scheduled  for  completion  in 
December,  1994.  and  will  be  made 
available  for  public  and  agency  review 
and  comment  prior  to  the  public 
hearing.  The  U.S.  Environmental 
Protection  Agency  and  the  U.S.  Fish  and 
Wildlife  Service  are  requested  to  be 
cooperating  agencies  on  this  project. 

To  ensure  that  the  full  range  of  issues 
relating  to  this  proposed  action  are 
addressed  and  all  significant  issues 
identified,  comments,  and  suggestions 
are  invited  from  all  interested  parties. 
Comments  or  questions  concerning  this 
proposed  action  and  the  EIS  should  be 
directed  to  the  FHWA  at  the  address 
provided  above. 

(Catalog  of  Federal  Domestic  Assistance 
Program  Number  20.205.  Highway  Planning 
and  Construction.  The  regulations 
implementing  Executive  Order  12372 
regarding  intergovernmental  consuhation  on 
Federal  programs  and  activities  apply  to  this 
program.) 

Issued  on:  Septembers,  1993. 
)ames  K.  Erickson, 

Asst.  Div.  Administrator,  Lansing,  Michigan. 
IFR  Doc.  93-22167  Filed  9-9-93;  8:45  ami 

BILUNG  COOC  4910-33-M 


Federal  Aviation  Administration 

Intent  To  Rule  on  Application  To  Use 
the  Revenue  From  a  Passenger  Facility 
Charge  (PFC)  at  Luis  Munoz  Marin 
International  Airport,  San  Juan,  Puerto 
Rico 

AGENCY:  Federal  Aviation 
Administration  (FAA).  DOT. 
ACTION:  Notice  of  Intent  to  Rule  on 
application. 

SUMMARY:  The  FAA  proposes  to  rule  and 
invites  public  comment  on  the 
application  to  use  the  revenue  from  a 
PFC  at  the  Luis  Munoz  Marin 
International  Airport  under  the 
provisions  of  the  Aviation  Safety  and 
Capacity  Expansion  Act  of  1990  (Title 
IX  of  the  Omnibus  Budget 
Reconciliation  Act  of  1990)  (Pub.  L. 
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101-508)  and  part  158  of  the  Federal 
Aviation  Regulations  (14  CFR  part  158). 
DATES:  Comments  must  be  received  on 
or  before  October  12.  1993. 
AOORESSES:  Comments  on  this 
application  may  be  mailed  or  delivered 
in  triplicate  to  the  FAA  at  the  following 
address:  Orlando  Airports  District 
Office.  9677  Tradeport  Drive,  suite  130. 
Orlando.  Florida  32827-5397. 

In  addition,  one  copy  of  any 
comments  submitted  to  the  FAA  must 
be  mailed  or  delivered  to  Carlos  Diaz 
Olivo.  Esq. ,  Executive  Director  of  the 
Puerto  Rico  Ports  Authority  at  the 
following  address:  Isia  Grande  Airport, 
GPO  Box  362829.  San  Juan.  Puerto  Rico 
00936-2829. 

Air  carriers  and  foreign  air  carriers 
may  submit  copies  of  written  comments 
previously  provided  to  the  Puerto  Rico 
Ports  Authority  under  §  158.23  of  part 
158. 

FOA  FURTHER  INFORMATION  CONTACT: 
Mrs.  Ilia  A.  Quiiiones.  Airports  Plans 
and  Programs  Manager.  FAA.  Orlando 
Airports  District  Office,  9677  Tradeport 
Drive,  suite  130.  Orlando,  Florida 
32827-5397,  telephone  (407)  648-6583. 
The  application  may  be  reviewed  in 
person  at  this  same  location. 

SUPP1.EMENTARY  INFORMATION:  The  FAA 
proposed  t<.  rule  and  invites  public 
comment  on  the  application  to  use  the 
revenue  from  a  PFC  at  the  Luis  Munoz 
Marin  Inten;ational  Airport  under  the 
provisions  of  the  Aviation  Safety  and 
Capacity  ELxpansion  Act  of  1990  (Title 
IX  of  the  Omnibus  Budget 
Reconciliation  Act  of  1990)  (Public  Law 
101-508)  and  Part  158  of  the  Federal 
Aviation  Regulations  (14  CFR  Part  158). 

On  August  26. 1993.  the  FAA 
determined  that  the  application  to  use 
the  revenue  from  a  PFC  submitted  by 
Puerto  Rico  Ports  Authority  was 
substantially  complete  within  the 
requirements  of  §  158.25  of  part  158. 
The  FAA  will  approve  or  disapprove  the 
application,  in  whole  or  in  part,  no  later 
than  December  14.  1993. 

The  follow  ing  is  a  brief  overview  of 
the  application. 

Level  of  the  approved  PFC:  $3.00 
Actual  charge  effective  date:  March  1 , 

1993 
Estimated  charge  expiration  date: 

February  1.  1997 
Total  approved  net  PFC  revenue: 

$49,768,000 
Estimated  PFC  revenues  to  be  used  on 

projects  in  this  application: 

$20,790,261 
Brief  description  of  proposed  project: 

Construct  Single  West  Crossfield 

Taxiway 


Class  or  classes  of  air  carriers  which  the 
public  agency  has  requested  not  be 
required  to  collect  PFCs:  None 

Any  person  may  inspect  the 
application  in  person  at  the  FAA  office 
listed  above  under  FOR  FURTHER 
INFORMATION  CONTACT. 

In  addition,  any  person  may.  upon 
request,  inspect  the  application,  notice 
and  other  documents  germane  to  the 
application  in  person  at  the  Puerto  Rico 
Ports  Authority,  Isia  Grande  Airport. 
San  Juan,  Puerto  Rico. 

Issued  in  Atlanta,  Ga.,  on  September  1. 
1993. 
Dell  T.  lemigan. 

Manager.  Planning  and  Development  Branch. 

Airports  Division.  Southern  Region. 

|FR  Doc.  93-22161  Filed  9-9-93;  8:45  am) 

BILLING  COOE  4*10-1)-M 


Federal  Highway  Administration 

Environmental  Impact  Statement; 
Emmet  County,  Ml 

agency:  Federal  Highway 
Administration  (FHWA).  DOT. 

ACTION:  Notice  of  intent. 

SUMMARY:  The  FHWA  is  issuing  this 
notice  to  advise  the  public  that  an 
Environmental  Impact  Statement  will  be 
prepared  for  reconstruction  of  US-31  or 
relocation  of  a  US-31  Beltway  from  the 
west  city  limits  of  Petoskey  to  just  east 
of  M-119  in  Emmet  County.  Michigan. 
FOR  FURTHER  INFORMATION  CONTACT: 
Norman  R.  Stoner,  Program  Operations 
Engineer,  Federal  Highway 
Administration,  315  W.  Allegan  Street, 
room  211.  Lansing.  Michigan  48933. 
Telephone:  (517)  377-1880  or  Mr. 
Andrew  J.  Zeigler.  Contract 
Administrator.  Bureau  of  Transportation 
Planning.  Michigan  Department  of 
Transportation.  PO  Box  30050.  Lansing. 
Michigan  48909.  Telephone:  (517)  373- 
3251. 

SUPPLEMENTARY  INFORMATION:  The 
FHWA,  in  cooperation  with  the 
Michigan  Department  of  Transportation, 
(MDOT).  is  preparing  an  Environmental 
Impact  Statement  (EIS)  for 
reconstruction  of  US-31,  an  existing 
state  trunkline.  or  relocation  of  a  US-31 
Beltway  from  the  west  city  limits  of 
Petoskey  to  just  east  of  M-119  in  Emmet 
County.  Michigan.  The  proposed  project 
is  approximately  16.1  kilometers  ClO 
miles)  in  length  and  is  needed  to  make 
capacity  improvements  to  this  two-lane 
section  to  improve  service  in  this 
rapidly-developing  area  in  southern 
Emmet  County.  The  limits  of  the  study 
extend  between  Townsend  Road  on  the 
west.  Stump,  Kemp  and  Click  Roads  on 


the  south.  Little  Traverse  Bay  and  M- 
119  to  the  north  and  northeast,  Boyer 
and  Valley  Roads  on  the  east. 
Alternatives  under  consideration 
include  (1)  taking  no  action  to  improve 
this  section  of  US-31  other  than  routine 
maintenance:  (2)  mass  transit:  (3)  four  to 
five-lane  reconstruction  along  existing; 
and  (4)  beltway  alternatives. 

Scoping  of  this  project  began  in  1990 
and  included:  Field  surveys;  meetings 
with  local  jurisdictions  and 
representatives  from  Emmet  County. 
City  of  Petoskey,  and  surrounding 
townships;  formation  of.  numerous 
meetings  with,  the  Citizens  Advisory 
Group  (GAG)  with  the  specific  purpose 
of  providing  a  forum  for  communication 
from  community  leaders  concerning  the 
project.  Two  public  information 
meetings  have  been  held  on  the  project. 
The  first  was  held  on  May  10,  1992.  and 
the  second  on  August  20. 1992  to 
provide  the  public  with  an  overview  of 
the  project  scope  and  schedule  ,  public 
and  agency  involvement  process,  and  an 
opportunity  to  discuss  the  proposed 
action.  Letters  and  a  scoping  document 
describing  the  proposed  action  and 
soliciting  comments  will  be  sent  to 
appropriate  federal.  State,  and  local 
agencies,  and  to  private  organizations 
and  citizens  who  have  previously 
expressed  or  are  known  to  have  interests 
in  this  proposal.  A  scoping  meeting 
with  federal.  State,  and  local  agencies 
will  be  held  in  the  near  future.  A  public 
hearing  will  be  held.  Public  notice  will 
be  given  of  the  time  and  place  of  the 
hearing.  The  Draft  Environmental 
Impact  Statement  (EIS)  is  scheduled  for 
completion  in  August.  1994,  and  will  be 
made  available  for  public  and  agency 
review  and  comment  prior  to  the  public 
hearing.  The  U.S.  Environmental 
Protection  Agency  and  the  U.S.  Fish  and 
Wildlife  Service  are  requested  to  be 
cooperating  agencies  on  this  project. 

To  ensure  that  the  full  range  of  issues 
related  to  this  proposed  action  are 
addressed  and  all  significant  issues 
identified,  comments,  and  suggestions 
are  invited  from  all  interested  parties. 
Comments  or  questions  concerning  this 
proposed  action  and  the  EIS  should  be 
directed  to  the  FHWA  at  the  address 
provided  above. 

(Catalog  of  Federal  Domestic  Assistance 
E^rogram  Number  20.205.  Highway  Planning 
and  Construction.  The  regulations 
implementing  Executive  Order  12372 
regarding  intergovernmental  consultation  on 
Federal  programs  and  activities  apply  to  this 
program.) 
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Issued  on:  September  3. 1993. 
lames  K.  Eriduon. 

Asst  Div.  Administrator.  Lansing.  Michigan 
|FR  Doc.  93-221M  Filed  9-9-93;  8.45  am) 
BtUJNC  COK  4t1*-22-M 


DEPARTMENT  OF  THE  TREASURY 

Public  Infonnation  Collection 
Requirements  SutNnitted  to  OMB  for 
Review 

September  2. 1993. 

The  Department  of  the  Treasury  has 
submitted  the  following  public 
information  collection  requirement(s)  to 
OMB  for  review  and  clearance  under  the 
Paperw  ork  Reduction  Act  of  1980. 
Public  Law  96-511.  Copies  of  the 
submission(s)  may  be  obtained  by 
calling  the  Treasury  Bureau  Clearance 
Officer  listed.  Comments  regarding  this 
information  collection  should  be 
addressed  to  the  OMB  reviewer  listed 
and  to  the  Treasury  Department 
Clearance  Officer.  Department  of  the 
Treasury,  room  3171  Treasury  Annex. 
1500  Pennsylvania  Avenue.  NW.. 
Washington.  IX:  20220. 

Internal  Revenue  Service 

OMB  Number  1545-1028 

Regulation  ID  Number:  INTL-941-86 
NPRI*4  and  INTL-655-87  TEMP 

Type  of  Review:  Extension 

Title:  Passive  Foreign  Investment 
Companies 

Description:  These  regulations  specify 
how  U.S.  persons  who  are 
shareholders  of  passive  foreign 
investment  companies  (PFICs)  make 
elections  with  respect  to  their  PFIC 
stock. 

Respondents:  Businesses  or  other  for- 
profit.  Small  businesses  or 
organizations 

Estimated  Number  of  Respondents: 
900.000 

Estimated  Burden  Hours  Per 
Respondent:  3  hours 

Frequency  of  Response:  Annually  and 
Other  (one-time  only) 

Estimated  Total  Reporting  Burden: 
206.250  hours 

Clearance  Officer:  Garrick  Shear  (202) 
622-3869.  Internal  Revenue  Service, 
room  5571. 1111  Constitution 
Avenue.  NW..  Washington,  DC  20224. 

OMB  Reviewer:  Milo  Sunderhauf  (202) 
395-6880.  Office  of  Management  and 
Budget,  room  3001.  New  Executive 
Office  Building.  Washington,  DC 
20503. 

Lok  K.  Holland, 

Departmental  Reports  Management  Officer. 
|FR  Doc  93-22108  Filed  9-9-93;  8:45  am) 

BILLING  COOC  469»-01-P 


Public  lnformati<>n  Collection 
Requirements  Sjbmitted  to  OMB  for 
Review 

September  2.  1993 

The  Department  of  the  Treasury  has 
submitted  the  following  public 
information  collection  requirement(s)  to 
OMB  for  review  and  clearance  under  the 
Paperwork  Reduction  Act  of  1980, 
Public  Law  96-511.  Copies  of  the 
submission(s)  miy  be  obtained  by 
calling  the  Treasury  Bureau  Clearance 
Officer  listed.  Comments  regarding  this 
information  collsction  should  be 
addressed  to  the  OMB  reviewer  listed 
and  to  the  Treasarj  Department 
Clearance  Officer.  Department  of  the 
Treasury,  room  3171  Treasury  Annex, 
1500  Pennsylvania  Avenue,  NW.. 
Washington.  DC  20220. 

Internal  Revenue  Service 

OMB  Number:  1545-0256 

Form  Number:  RS  Forms  941c  and 
941cPR 

Type  of  Review:  Re'  ision 

Title:  Supporting  Statement  to  Correct 
Information  Planilla  Para  La 
Correccion  Dt  Informacion 

Description:  Usiid  by  employers  to 
correct  previo  usly  reported  FICA  or 
income  tax  d£ta.  It  may  be  used  to 
support  a  cratlit  or  adjustment 
claimed  on  a  current  return  for  an 
error  in  a  pricr  return  period.  The 
information  ii  used  to  reconcile  wages 
and  taxes  pre  f^iously  reported  or  used 
to  support  a  claim  for  refund  credit 
for  adjustment  of  FICA  or  income  tax. 

Respondents:  Irdividuals  or 
households.  5  tate  or  local 
governments.  Farms,  Businesses  or 
other  for-prof  t.  Federal  agencies  or 
employees.  Nan-profit  institutions. 
Small  businesses  or  organizations 

Estimated  Num  ler  of  Respondents/ 
Record  keepers:  958,050 

Estimated  Burden  Hours  Per 
Respondent/Fecordkeeper: 


941cPR 


Recordkeeping 

Preparing  the  fomr 


Frequency  of  Response:  On  occasion 
Estimated  Total  Reporting/ 

Recordkeeping  Burden:  8.528.697 

hours 
Clearance  Officer:  Garrick.  Shear  (202) 

622-3869.  Int3mal  Revenue  Service. 

room  5571. 11 11  Constitution 

Avenue,  NW.  Washington.  DC  20224. 
OMB  Reviewer:  vlilo  Sunderhauf  (202) 

395-6880.  Ofiioe  of  Management  and 

Budget,  room  3001,  New  Executive 


Office  Building.  Washington,  DC 
20503. 

Lois  K.  HolUnd. 

Departmental  Heports  Management  Officer. 
IFR  Doc.  93-22109  Filed  9-9-93;  8:45  ami 
BILLMO  CODE  4UO-01-P 

Public  Information  Collection 
Requirements  Submitted  to  OMB  for 
Review 

September  2. 1993 

The  Department  of  the  Treasury  has 
submitted  the  following  public 
information  collection  requirement(s)  to 
OMB  for  review  and  clearance  under  the 
Paperwork  Reduction  Act  of  1980, 
Public  Law  96-511.  Copies  of  the 
submission(s)  may  be  obtained  by 
calling  the  Treasury  Bureau  Clearance 
Officer  listed.  Comments  regarding  this 
information  collection  should  be 
addressed  to  the  OMB  reviewer  listed 
and  to  the  Treasury  Department 
Clearance  Officer,  Department  of  the 
Treasury,  room  3171  Treasury  Annex. 
1500  Pennsylvania  Avenue,  NW., 
Washington,  DC  20220. 

Special  Request:  The  Internal 
Revenue  Service  (IRS)  is  requesting  that 
the  Office  of  Management  and  Budget 
(OMB)  review  and  approve  the 
information  collection  described  below 
by  October  4.  1993.  This  information  is 
needed  to  ensure  that  IRS  notices  are 
mailed  to  taxpayers  on  time.  All  public 
comments  must  be  received  by  close  of 
business  September  27,  1993. 

Internal  Revenue  Service 

OMB  Number:  New 

Form  Number:  None 

Type  of  Review:  New  collection 

Title:  Focus  Group  Interviews  to  Obtain 
Taxpayer  Input  on  Notices  Sent  to 
Taxpayers 

Description:  The  group  interviews  are 
necessary  to  obtain  taxpayer  input  to 
the  changes  necessary  for  notices 
mailed  to  taxpayers.  The  results  will 
be  used  to  determine  future  revisions 
of  notices. 

Respondents:  Individuals  or  households 

Estimated  Number  of  Respondents:  900 

Estimated  Burden  Hours  Per 
Respondent: 
Screening  Questionnaire — 5  minutes 
Focus  Group  Sessions — 2  hours 
Travel  Time  To  and  From  Facility 
Site — 1  hour 

Freguency  of  Response:  Other  (one  time 
only) 

Estimated  Total  Reporting  Burden:  318 
hours 

Clearance  Officer:  Garrick  Shear  (202) 
622-869.  Internal  Revenue  Service, 
room  5571, 1111  Constitution 
Avenue.  NW..  Washington.  DC  20224. 
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0MB  Reviewer  Milo  Sunderhauf  (202) 
395-6880.  Office  of  Management  and 
Budget,  room  3001.  New  Executive 
Office  Building.  Washington.  DC 
20503. 

Lois  K.  Holland. 

Departmental  Reports  Management  Officer. 

|FR  Doc.  93-22110  Filed  9-«>-93:  8.45  am) 

BtLUNG  CODE  4S30-01-P 


Public  Information  Collection 
Requirements  Submitted  to  0MB  for 
Review 

September  2, 1993. 

T)ie  Department  of  tfie  Treasury  fias 
submitted  t)ie  following  public 
information  collection  requjrement(s)  to 
OMB  for  review  and  clearance  under  the 
Paperwork  Reduction  Act  of  1980, 
Public  Law  96-511.  Copies  of  the 
submission(s)  may  be  obtained  by 
calling  the  Treasury  Bureau  Clearance 
Officer  listed.  Comments  regarding  this 
information  collection  should  be 
addressed  to  the  OMB  reviewer  listed 
and  to  the  Treasury  Department 
Clearance  Officer.  Department  of  the 
Treasury,  room  3171  Treasury  Annex, 
1500  Pennsylvania  Avenue.  NW., 
Washington.  DC  20220. 

U.S.  Customs  Service 

OMB  Number  1515-0142 

Form  Number  None 

Type  of  Review:  Extension 

TitJe:  Transfer  of  Cargo  to  a  Container 
Station 

Description:  The  container  station 
operator  may  file  an  application  for 
transfer  of  a  container  station  vehicle 
which  is  moved  from  the  place  of 
unlading  or  from  a  bonded  carrier 
after  transportation  in-bond  before 
filing  of  entry  for  the  purposes  of 
breaking  bulk  or  redelivery. 

Respondents:  Businesses  or  other  for- 
profit 

Estimated  Number  of  Respondents:  360 

Estimated  Burden  Hours  Per 
Respondent:  6  minutes 

Frequency  of  Response:  On  occasion 

Estimated  Total  Reporting  Burden: 
1.872  hours 

Clearance  Officer  Ralph  Meyer.  (202) 
927-1552,  U.S.  Customs  Service. 
Paperwork  Management  Branch,  room 
6316. 1301  Constitution  Avenue, 
NW.,  Washington.  DC  20229. 

OMB  fleviewer.  Milo  Sunderhauf.  (202) 
395-6880,  Office  of  Management  and 
Budget,  room  3001.  New  Executive 
Office  Building,  Washington,  DC 
20503. 

Lois  K.  Holland, 

Departmental  Reports  Management  Officer 
[PR  Doc.  93-22111  Filed  9-9-93;  8;45  am) 

BtLUNG  COOe  4820-02-^ 


Public  Information  Collection 
Requirements  Submitted  to  OMB  for 
Review 

Septembers,  1993. 

The  Department  of  the  Treasury  has 
submitted  the  following  public 
information  collection  requirement(s)  to 
OMB  for  review  and  clearance  under  the 
Paperwork  Reduction  Act  of  1980. 
Public  Law  96-511.  Copies  of  the 
submission(s)  may  be  obtained  by 
calling  the  Treasury  Bureau  Clearance 
Officer  listed.  Comments  regarding  this 
information  collection  should  be 
addressed  to  the  OMB  reviewer  listed 
and  to  the  Treasury  Department 
Clearance  Officer,  Department  of  the 
Treasury,  room  3171  Treasury  Annex, 
1500  Pennsylvania  Avenue,  NW., 
Washington.  DC  20220. 

Office  of  Thrifl  Supervision 

OMB  Number  1550-0072 

Form  Number:  Forms  MHC-1  and 

MHO-2 
Type  of  Review:  Extension 
Title:  Notice  of  Mutual  Holding 
Company  Reorganization  (MHC-1) 
and  Minority  Stock  Issuance 
Application  (MHC-2) 
Description:  The  information  collections 
described  herein  will  apply  to  a  class 
of  companies  luiown  as  "mutual 
holding  companies"  and  to  their 
subsidiaries.  The  collections  are 
necessary  (i)  to  fulfill  statutory 
requirements;  and  (ii)  to  facilitate 
review  of  transactions  presenting 

risks. 

Respondents:  Businesses  or  other  for- 
profit 

Estimated  Number  of  Respondents:  17 

Estimated  Burden  Hours  Per 
Respondent:  379  hours,  25  minutes 

Frequency  of  Response:  On  occasion 

Estimated  Total  Reporting  Burden: 
6.450  hours 

Clearance  Officer  Colleen  Devine  (202) 
906-6025.  Office  of  Thrift 
Supervision,  2nd  Floor,  1700  G. 
Street.  NW..  Washington.  DC  20552. 

OMB  Reviewer  Gary  Waxman  (202) 
395-7340.  Office  of  Management  and 
Budget,  room  3208,  New  Executive 
Office  Building.  Washington,  DC 
20503. 

Lois  K.  Holland. 

Departmental  Reports  Management  Officer. 

IFR  Doc.  93-22165  Filed  9-9-93;  8:45  am) 

BILUNO  COOE  4t10-23-P 


Public  Information  Collection 
Requirements  Submitted  to  OMB  for 
Review 

September  3, 1993. 

The  Department  of  the  Treasury  has 
submitted  the  following  public 


information  collection  requirement(s)  to 
OMB  for  review  and  clearance  under  the 
Paperwork  Reduction  Act  of  1980. 
Public  Law  96-511.  Copies  of  the 
submission(s)  may  be  obtained  by 
calling  the  Treasury  Bureau  Clearance 
Officer  listed.  Comments  regarding  this 
information  collection  should  be 
addressed  to  the  OMB  reviewer  listed 
and  to  the  Treasury  Department 
Clearance  Officer.  Department  of  the 
Treasury,  room  3171  Treasury  Annex. 
1500  Pennsylvania  Avenue,  NW., 
Washington,  DC  20220. 

U.S.  Customs  Service 

OMB  Number  1515-0061 
form  Number.  CF  1302 
Type  of  Review:  Extension 
Title:  Crew's  Effects  Declaration 
Description:  This  is  a  list  of  the  crews 
effects  that  are  accompanying  them  on 
the  trip,  which  are  required  to  be 
manifested,  and  also  the  statement  of 
the  master  of  the  vessel  attesting  to 
the  truthfulness  of  the  merchandise 
being  carried  on  board  the  vessel  as 
crew's  effect. 
Respondents:  Businesses  or  other  for- 
profit 
Estimated  Number  of  Respondents: 

9,000 
Estimated  Burden  Hours  Per 

Respondent:  5  minutes 
Frequency  of  Response:  On  occasion 
Estimated  Total  Reporting  Burden: 

17,168  hours 
aearance  Officer  Ralph  Meyer  (202) 
927-1552,  U.S.  Customs  Service, 
Paperwork  Management  Branch,  room 
6316, 1301  Constitution  Avenue, 
NW.,  Washington.  DC  20229. 
OMB  Reviewer  Milo  Sunderhauf  (202) 
395-6880.  Office  of  Management  and 
Budget,  room  3001,  New  Executive 
Office  Building,  Washington.  DC 
20503. 
Lois  K.  Holland. 

Departmental  Reports  Management  Officer 
jFR  Doc.  93-22166  Filed  9-9-93;  8:45  am) 
HLUN6  COOC  4820-02-P 


General  Counsel;  Appointment  of 
Members  of  the  Legal  Division  to  the 
Performance  Review  Board,  Internal 
Revenue  Service 

Under  the  authority  granted  to  me  as 
Chief  Counsel  of  the  Lntemal  Revenue 
Service  by  the  General  Counsel  of  the 
Department  of  the  Treasury  by  General 
Counsel  Order  No.  21  (Rev.  4),  and 
pursuant  to  the  Civil  Service  Act.  1 
hereby  appoint  the  following  persons  to 
the  Legal  Division  Performance  Review 
Board.  Internal  Revenue  Service  Panel: 

1.  Chairperson,  David  L.  Jordan, 
Acting  Chief  Counsel; 
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2.  Dennis  I.  Foreman.  Deputy  General 
Counsel: 

3.  Richard  J.  Mihelcic.  Associate  Chief 
Counsel  (Finance  &  Management): 

4.  John  T.  Lyons.  Midwest  Regional 
Counsel: 


5.  Agatha  L.  Vcirsanger,  North  Atlantic 
Regional  Counse  : 

6.  Marlene  Gross.  Deputy  Associate 
Chief  Counsel  (DDmestic  Field  Service); 

7.  Melvin  E.  Lt  fkowitz.  Washington 
District  Counsel. 


This  publication  is  required  by  5 
U.S.C.  4314(c)(4). 
David  L.  Jordan, 

Acting  Chief  Counsel. 

IFR  Doc.  93-22071  Filed  9-9-93;  8;45  am] 

BILUNG  CODE  4830-01-U 
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Sunshine  Act  Meetings 
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Friday,  September  10.  1993 


) 


This  s«:tion  of  the  FEDERAL  REGISTER 
contains  notices  of  meetings  published  under 
the  "Govemment  in  the  Sunshine  Act"  (Pub. 
L.  94-409)  5  use.  552b(e)(3). 


DEFENSE  NUCLtAR  FACILITIES  SAFETY 
BOARD 

Pursuant  to  the  provisions  of  the 
"Govemment  in  the  Sunshine  Act"  (5 
U.S.C.  S  552b),  notice  is  hereby  given  of 
the  following  meeting  of  the  Board: 
TIME  AND  DATE:  9:00  am.,  September  29, 
1993. 

PLACE:  Public  Hearing  Room,  Suite  700, 
625  Indiana  Avenue  NW..  Washington. 
DC  20004. 
STATUS:  Open. 
MATTERS  TO  BE  CONSIDERED: 

1.  Public  and  worker  health  and  safety 
issues  pertaining  to  operation  of  the 
Savannah  River  Site  Replacement  Tritium 
Facility. 

2.  Presentations  by  DOE  and  possibly  the 
Board's  Technical  Staff  relating  to  adequate 
protection  of  public  and  worker  health  and 
safety  relative  to  the  Savannah  River  Site 
Replacement  Tritium  Facility. 

The  Department  of  Energy  will  take 
appropriate  measures  to  safeguard  any 
classified  or  controlled  nuclear 
information  it  presents  at  this  meeting. 
CONTACT  PERSONS  FOR  MORE 
INFORMATION:  Kenneth  M.  Pusateri, 
General  Manager.  Defense  Nuclear 
Facilities  Safety  Board,  or  Carole  J. 
Council,  625  Indiana  Avenue  NW.. 
Suite  700.  Washington,  DC  20004,  (202) 
208-6400.  This  is  not  a  toll  free  number. 
SUPPLEMENTARY  INFORMATION:  The 
Savannah  River  Site  Replacement 
Tritium  Facility  currently  contains  a 
minimal  inventory  of  tritium  to  perform 
system  and  equipment  testing.  The 
Board  will  discuss  and  deliberate  upon 
public  and  worker  health  and  safety 
issues  related  to  increasing  the  tritium 
inventory  of  the  Savannah  River  Site 
Replacement  Tritium  Facility  to  support 
the  continuation  and  completion  of 
testing  and  ultimately  production 
operations.  The  meeting  will  include 
presentations  by  DOE  and  possibly  the 
Board's  Technical  Staff  relating  to  the 
Replacement  Tritium  Facility. 

A  transcript  of  the  meeting  will  be 
made  available  by  the  Board  for 
inspection  by  the  public  at  the  Defense 
Nuclear  Facilities  Safety  Board's 
Washington  office. 

The  Board  reserves  its  right  to  further 
schedule  and  otherwise  regulate  the 


course  of  the  meeting,  to  recess, 
reconvene,  postpone  or  adjourn  the 
meeting,  and  otherwise  exercise  its 
power  under  the  Atomic  Energy  Act  of 
1954,  as  amended. 

Dated:  September  7, 1993. 
Robert  M.  Andersen, 
General  Counsel. 
iFR  Doc.  93-22310  Filed  9-&-93;  214  pmj 

•ILUNG  COOC  lUO-KO-M 


FARM  CREDIT  ADMINISTRATION 

Farm  Credit  Administration  Board; 
Regular  Meeting 

SUMMARY:  Notice  is  hereby  given, 
pursuant  to  the  Government  in  the 
Sunshine  Act  (5  U.S.C.  552b(e)(3)).  of 
the  forthcoming  regular  meeting  of  the 
Farm  Credit  Administration  Board 
(Board). 

DATE  AND  TIME:  The  regular  meeting  of 
the  Board  will  be  held  at  the  ofHces  of 
the  Farm  Credit  Administration  in 
McLean,  Virginia,  on  September  9, 
1993,  from  10:00  a.m.  until  such  time  as 
the  Board  concludes  its  business. 

FOR  FURTHER  INFORMATION  CONTACT: 
Curtis  M.  Anderson.  Secretary  to  the 
Farm  Credit  Administration  Board, 
(703)  883^003,  TDD  (703)  883-4444. 

ADDRESS:  Farm  Credit  Administration. 
1501  Farm  Credit  Drive.  McLean, 
Virginia  22102-5090. 

SUPPLEMENTARY  INFORMATION:  Parts  of 
this  meeting  of  the  Board  will  be  open 
to  the  public  (limited  space  available), 
and  parts  of  this  meeting  will  be  closed 
to  the  public.  The  matters  to  be 
considered  at  the  meeting  are: 

Open  Session 

A.  Approval  of  Minutes 

B.  New  Business 
1.  Regulations 

a.  Special  Collateral  Requirement 
(Proposed) 

b.  Financial  Disclosure  and  Conflict  of 
Interest  Reporting  for  Farmer  Mac  (Proposed) 

c.  Part  621— High  Risk  Asset  Accounting 
(Final) 

Closed  Session* 

A.  New  Business 

1.  Enforcement  Actions 


Dated:  September  7. 1993. 
Curti*  M.  Anderson, 

Secretary,  Farm  Credit  Administration  Board 
IFR  Doc.  93-22243  Filed  9-7-93;  4:30  pm) 
SILLING  CODE  C70S-41-P 

FARM  CREDIT  ADMINISTRATION 
Farm  Credit  Administration  Board; 
Special  Meeting 

SUMMARY:  Notice  is  hereby  given, 
pursuant  to  the  Govemment  in  the 
Sunshine  Act  (5  U.S.C.  552b(e)(3)).  of 
the  forthcoming  special  meeting  of  the 
Farm  Credit  Administration  Board 
(Board)  concerning  the  Farm  Credit 
System  Building  Association. 
DATE  AND  TIME:  The  special  meeting  of 
the  Board  conceming  the  Farm  Credit 
System  Building  Association  will  be 
held  at  the  offices  of  the  Farm  Credit 
Administration  in  McLean,  Virginia, 
immediately  following  its  10  a.m. 
regular  meeting  on  September  9, 1993. 
FOR  FURTHER  INFORMATION  CONTACT: 
Curtis  M.  Anderson,  Secretary  to  the 
Farm  Credit  Administration  Board, 
(703)  883-4003.  TDD  (703)  883-4444. 
ADDRESS:  Farm  Credit  Administration. 
1501  Farm  Credit  Drive,  McLean, 
Virginia  22102-5090. 
SUPPLEMENTARY  INFORMATION:  Parts  of 
this  meeting  of  the  Board  will  be  open 
to  the  public  (limited  space  available), 
and  parts  of  this  meeting  will  be  closed 
to  the  public.  The  matters  to  be 
considered  at  the  meeting  are: 

Open  Session 

A  New  Business 


1.  Preliminary  1994  FCSBA  Assessment 
Levels  fur  PCS  Member  Banks 

Closed  Session* 

A.  New  Business 

1.  FCSBA  Personnel  Issues 

Dated:  September  7. 1993. 
Curtis  M.  Anderson, 

Secretary,  Farm  Credit  Administration  Board. 
IFR  Doc.  93-22244  Filed  9-7-93;  431  pml 

BILLING  CODE  (TOS-OI-P 

BOARD  OF  GOVERNORS  OF  THE  FEDERAL 

RESERVE  SYSTEM 

TIME  AND  DATE:  10:00  a.m.,  Wednesday, 

September  15, 1993. 

PLACE:  Marriner  S.  Eccles  Federal 

Reserve  Board  Building.  C  Street 


'Session  closed  to  the  public— «( em  pi  pursuant 
to  S  U.S.C.  SS2b(c)  (8)  and  (9) 


'Session  closed— Exempt  pursuant  to  5  U.S.C. 
3S2b(c)(e). 
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entrance  between  20th  and  21st  Streets, 
N.W..  Washington,  D.C.  20551. 
STATUS:  Closed. 
MATTERS  TO  BE  CONSIDERED: 

1.  Personnel  actions  (appointments, 
promotions,  assignments,  reassignments,  and 
salary  actions)  Involving  individual  Federal 
Reserve  System  employees. 

2.  Any  items  carried  forward  from  a 
previously  announced  meeting. 

COrffACT  PERSON  FOR  MORE  INFORMATION: 
Mr.  Joseph  R.  Coyne,  Assistant  to  tho 
Board;  (202)  452-3204.  You  may  call 
(202)  452-3207.  beginning  at 
approximately  5  p.m.  two  business  days 
before  this  meeting,  for  a  recorded 
announcement  of  bank  and  bank 
holding  company  applications 
scheduled  for  the  meeting. 

Dated:  September  7, 1993. 
WiUiam  W.  WUes, 
Secretary  of  the  Board. 
[FR  Doc.  93-22242  Filed  9-7-93;  4:29  pm] 
BtLUNC  CODE  ttlO-01-^ 

UNITED  STATES  INTERNATIONAL  TRADE 
COMMISSION 

|USrrCSE-93-26l 

TIME  AND  DATE:  September  16, 1993  at  10 

a.m. 

PLACE:  Room  101.  500  E  Street  S.W., 

Washington.  DC  20436. 

STATUS:  Open  to  the  public. 

1.  Agenda  for  future  meeting. 

2.  Minutes. 

3.  Ratification  List. 

4.  Inv.  No.  731-TA-515  (Final)  (Portable 
Electric  Typewriters  from  Singapore) — 
brieflng  and  vote. 

5.  Continuation  of  discussion  of  APO 
matters. 

6.  Outstanding  action  jackets. 

In  accordance  with  Commission 
policy,  subject  matter  listed  above,  not 
disposed  of  at  the  scheduled  meeting, 
may  be  carried  over  to  the  agenda  of  the 
following  meeting. 

CONTACT  PERSON  FOR  MORE  INFORMATION: 
Donna  R.  Koehnke,  Secretary,  (202) 
205-2000. 

Issued:  September  7. 1993. 
Donna  R.  Koehnkfi. 
Secretory. 
[FR  Doc  93-22264  Filed  9-8-93;  10:35  am) 

BILUNG  CODE  7020-03-^ 

OVERSEAS  PRfVATE  INVESTMENT 
CORPORATION 


Meeting  of  the  Baird  of  Directors 
TIME  AND  DATE:  Tu3sday,  September  21, 
1993, 1  p.m.  (Closad  Portion).  3:30  p.m. 
(Open  Portion.) 

PLACE:  Offices  of  the  Corporation, 
Twelfth  Floor  Board  Roonr..  1100  New 
York  Avenue,  N.V'..  Washington.  D.C. 
STATUS:  The  first  jiart  of  the  meeting, 
from  1:00  p.m.  to  ):00  p.m.,  will  be 
closed  to  the  publ  c.  The  open  portion 
will  commence  at  3:30  p.m. 
(approximately). 
MATTERS  TO  BE  CO  4SIDERED: 

1.  President's  Repjrt. 

2.  Budget  for  FY  1995. 

3.  Finance  Project  Worldwide. 

4.  Finance  Project  in  Russia. 

5.  Finance  Project  in  Argentina. 

6.  Insurance  Project  in  Uzbekistan. 

7.  Insurance  Projeirt  in  Argentina. 

8.  Insurance  Proje^  in  Argentina. 

9.  Approval  of  7/13/93  Minutes  (Closed 
Portion). 

FURTHER  MATTERS  TO  BE  CONSIDERED: 
(Open  to  the  publ  c  3:30  p.m.) 

1.  Approval  of  the  7/13/93  Minutes  (Open 
Portion). 

2.  Recommendation  for  meeting  schedule 
through  end  of  Man  h  1994. 

CONTACT  PERSON  FOR  INFORMATION: 
Information  with  -egard  to  the  meeting 
may  be  obtained  f-om  the  Corporation 
Secretary  on  (202! -336-8403. 

Dated:  Septembers.  1993. 
Anne  H.  Smart. 
OPIC  Corporate  Sec.vtary. 
IFR  Doc.  93-22340  Piled  9-8-93;  3:56  pm) 

BILUNC  9ODE  3210-01-11 

PENNSYLVANIA  AVEMUE  Dr/ELOPMENT 

CORPORATION 

Board  of  Directors '  Meeting 

ACTION:  The  Penn  ;ylvania  Avenue 

Development  Cor)oration  announces 

the  date  of  their  forthcoming  meeting  of 

the  Board  of  Directors. 

DATE:  The  meeting  will  be  held 

Wednesday,  September  22. 1993,  at 

10:00  a.m. 

ADDRESS:  The  meeting  will  be  held  at 

the  Pennsylvania  \venue  Development 

Corporation.  Suit«^  1220  North,  1331 

Pennsylvania  Avenue,  N.W., 

Washington.  D.C. 

SUPPLEMENTARY  INFORMATION:  This 

meeting  is  held  in  accordance  with  36 

Code  of  Federal  Regulations  Part  901, 

and  is  open  to  the  public. 


Dated:  September  7, 1993. 
Robert  E.  McCally, 

Acting  Executive  Director. 

IFR  Doc.  93-22302  Filed  9-8-93;  2:02  pm) 

BILUNQ  CODE  7U0-01-M 

SECURITIES  AND  EXCHATJGE  COMMISSION 

Agency  Meeting 

Notice  is  hereby  given,  pursuant  to 
the  provisions  of  the  Government  in  the 
Sunshine  Act.  Pub.  L.  94-409.  that  the 
Securities  and  Exchange  Commission 
will  hold  the  following  meeting  during 
the  week  of  September  13.  1993. 

A  closed  meeting  will  be  held  on 
Tuesday.  September  14. 1993.  at  10  a.m. 

Commissioners.  Counsel  to  the 
Commissioners,  the  Secretary  to  the 
Commission,  and  recording  secretaries  , 
will  attend  the  closed  meeting.  Certain 
staff  members  who  have  an  interest  in 
the  matters  may  also  be  present. 

The  General  Counsel  of  the 
Commission,  or  his  designee,  has 
certified  that,  in  his  opinion,  one  or 
more  of  the  exemptions  set  forth  in  5 
U.S.C.  552b(c)(4).  (8).  (9)(A)  and  (10) 
and  17  CFR  200.402(a)(4).  (8).  (9)(i)  and 
(10),  permit  consideration  of  the 
scheduled  matters  at  a  closed  meeting. 

Commissioner  Roberts,  as  duty 
officer,  voted  to  consider  the  items 
listed  for  the  closed  meeting  in  a  closed 
session. 

The  subject  matter  of  the  closed 
meeting  scheduled  for  Tuesday, 
September  14. 1993.  at  10  a.m..  will  be: 

Institution  of  injunctive  actions. 

Institution  of  administrative  proceedings  of 
an  enforcement  nature. 

Settlement  of  administrative  proceeding  of 
an  enforcement  nature. 

Settlement  of  injunctive  actions. 

Opinions. 

At  times,  changes  in  Commission 
priorities  require  alterations  in  the 
scheduling  of  meeting  items.  For  further 
information  and  to  ascertain  what,  if 
any.  matters  have  been  added,  deleted 
or  postponed,  please  contact:  Brian  Lane 
at  (202)  272-2400. 

Dated.  September  7. 1993. 
lonathan  G.  Katz. 
Secretary. 
[FR  Doc  93-22283  Filed  9-8-93;  11  45  am] 

BILUNC  CODE  OOIO-OI-H 
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Corrections 


This  section  o«  the  FEDERAL  REGISTER 
contains  edttonal  corrections  o»  pfevkxisfy 
pobttshed  PresKtertial,  Rule.  Pioposed  Rute. 
arxl  Ntotice  documents  These  cofrections  are 
prepared  by  the  0«ce  o»  the  Federal 
Register.  Agency  prepared  correcliorw  are 
issued  as  signed  documents  and  appear  in 
the  appropriate  docuinert  categones 
elsewhere  m  the  issue. 


DEPARTMEHT  OF  TRANSPORTATtON 
Coast  Ckiard 

.46  CFR  Part  171 

{CGO  93-041] 
RIN  2115-AD33 

Domestic  Passenger  Vessel  Damage 
StabHity  Standards 

Correction 

In  rule  document  93-20886  beginning 
on  page  45264  in  the  issue  of  Friday. 
August  27. 1993.  make  the  foUowing 
corrections: 

1.  On  page  45265,  in  the  first  column, 
in  the  first  full  paragraph,  in  the  third 


FedanrilasMer 
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line  from  the  bottom,  "stamp"  should 
read  "stamped";  and  in  the  second  line 
from  the  bottom,  "envelope"  was 
misspelled. 

2.  On  the  same  page,  in  the  third 
column,  in  the  first  full  paragraph,  "46 
CFR  170.80"  should  read  "46  CFR 
170.080". 

3.  On  page  45266.  in  the  second 
column,  in  the  sixth  line,  the  signature 
should  read  "A£.  Henn". 

BiUJNO  COM  «M-Ot« 


DEPARTMEMT  OF  THE  TREASURY 
Internal  Revenue  Service 
26  CFR  Parti 

[Ti>.84821 
RIN  1S45-AQ90 

Capitalization  and  Irtctusion  in 
Inventory  of  Certain  Costs 

Comecfjon 

In  rule  document  93-18130  beginning 
on  page  42198  in  the  issue  of  Monday, 


August  9. 1993.  make  the  folk>wii>g 

corrections: 

f1.263A-3    [Corr«cte<q 

1.  On  page  42224.  in  the  second 
column,  in  S  1.263A-3{aMl).  »n  the 
second  line  below  the  second  equation, 
"§  10,000,000"  should  read 

•*$1 0,000,000". 

2.  On  the  same  page,  in  the  third 
column,  in  §  1.263A-3(aM2KiiiKBl.  in 
the  Example,  in  the  sixth  hne. 

"§  10,000.000"  should  read 
"$10,000,000". 

3.  On  page  42225,  in  the  first  column. 
In  S  1.263A-3(h)(l).  in  the  ninth  line, 
"§  10,000,000"  should  read 
"$10,000,000". 

4.  On  the  same  page,  in  the  second 
column,  in  §  1.263A-3(b)(2),  in  the  firs* 
line,  "(i) In"  should  read "(i) In". 
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DEPARTMENT  OF  DEFENSE 
Department  of  th«  Army 
Corps  of  Engineers 
33  CFR  Part  334 

Restricted  Areas  and  Danger  Zone, 
Cooper  River  and  TritHJtaries, 
Ct\ar1eston,  SC 

AGENCY:  U.S.  Amriy  Corps  of  Engineers. 

DoD. 

ACDON:  Notice  of  proposed  rulemaking. 

SUMMARY:  The  U.S.  Army  Corps  of 
Engineers  proposes  to  establish  a  danger 
zone  in  the  waters  of  an  unnamed 
tributary  of  Foster  Creek,  a  tributary  of 
the  Cooper  River.  The  proposed  danger 
rone  generally  borders  the  Charleston 
Naval  Base  and  the  Naval  Weapons 
Station,  Charleston  and  Berkeley 
Counties,  South  Carolina.  The  danger     \r 
zone  is  needed  to  protect  the  public 
from  the  dangers  associated  with  the 
possibility  of  an  errant  round  from  an 
existing  pistol  range  impacting  in  the 
unnamed  creek.  In  addition  to  these 
regulations,  the  Navy  has  received 
authorization  from  the  Charleston 
District  Engineer  to  erect  a  fence  and  a 
gate  across  the  creek  to  control  passage 
into  the  area.  Although  the  area  is  not 
closed  to  the  public  on  a  full-time  basis, 
the  Commanding  Officer,  Naval 
Weapons  Station,  may  close  the  area  at 
any  time  and  reopen  the  area  when  he/ 
she  determines  that  such  restrictions 
may  be  terminated. 
DATES:  Written  comments  must  be 
submitted  on  or  before  October  12, 
1993. 

ADDRESSES:  HQUSACE,  Attn:  CEC\V- 
OR,  Washington,  DC  20314-1000. 
FOR  FURTHER  INFORMATION  CONTACT:  Ms. 
Tina  Hadden  at  (803)  727-4330  or  Mr. 
Ralph  Eppard  at  (202)  272-1783. 
SUPPLEMENTARY  INFORMATION:  The 
Commanding  Officer,  Naval  Weapons 
Station,  Charleston,  South  Carolina,  ha5 
requested  that  the  Corps  expand  the 
existing  restricted  areas  in  the  waters  of 
the  Cooper  River  and  its  tributaries 
pursuant  to  its  authorities  in  section  7 


of  the  Rivers  and  Harbors  Act  of  1917 
(33  U.S.C  1)  and  section  XIX  of  the 
Army  Appropriations  Act  of  1919  (33 
U.S.C.  3).  We  have  determined  that  it 
would  be  inappropriate  to  designate  the 
expanded  area  a  restricted  area  in  view 
of  the  definitions  of  danger  zones  and 
restricted  areas  published  in  33  CFR 
334.2  on  July  12,  1993  (58  FR  37607- 
37609).  Accordingly,  we  propose  to 
designate  the  area  a  danger  zone.  The 
danger  zone  will  generally  border  the 
Charleston  Naval  Base  and  Naval 
Weapons  Station.  The  danger  zone  is 
needed  to  provide  a  margin  of  safety  for 
vessels  operating  in  the  unnamed  creek 
which  is  a  tributary  to  Foster  Creek  by 
prohibiting  entry  into  the  area  when 
determined  appropriate  by  the 
Commanding  Officer  of  the  Naval 
Weapons  Station.  An  errant  round  from 
an  existing  pistol  range  near  the 
waterway  could  impact  into  the  water. 
Vessels  shall  also  be  prevented  from 
entering  the  area  by  a  fence  and  gate 
across  the  waterway.  Closure  of  the  gate 
and  prohibited  entry  by  these 
regulations  shall  be  as  required  by  the 
Commanding  Officer  of  the  Naval 
Weapons  Station. 

Economic  Assessment  and  Certificatioa 

This  proposed  rule  is  issued  with 
respect  to  a  military  function  of  the 
Defense  Department  and  accordingly, 
the  provisions  of  Executive  Order  12291 
do  not  apply.  These  rules  have  been 
reviewed  under  the  Regulatory 
Flexibility  Act  (Public  Law  96-354). 
which  requires  the  preparation  of  a 
regulatory  flexibility  analysis  for  any 
regulation  that  will  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  businesses  (i.a..  small 
businesses  and  small  governmental 
jurisdictions).  These  regulations,  if 
approved,  may  have  a  minimal  impact 
on  individuals  fishing  in  the  area. 
However,  these  regulations  will  not 
prohibit  their  entry  into  the  area  except 
on  an  intermittent  basis  as  required  for 
the  Government's  operations.  The  area 
is  not  known  to  support  a  commercial 
fishery  and  will  not  affect  the  food 
fishing  industry.  In  addition,  there  will 


be  no  fees  or  charges  imposed  by  the 
base  commander  for  registration  or  entry 
into  the  area.  This  will  not  result  in  any 
increase  in  costs  to  those  fishermen. 
Accordingly,  the  preparation  of  a 
regulatory  flexibility  analysis  is  not 
warranted. 

List  of  Subiects  in  33  CFR  Pari  334 

Danger  zones.  Navigation  (water). 
Transportation.  In  consideration  of  the 
above,  the  Corps  proposes  to  amend  part 
334  of  title  33  as  follows: 

PART  334— DANGER  ZONE  AND 
RESTRICTED  AREA  REGULATIONS 

1.  The  authority  citation  for  part  334 
continues  to  read  as  follows: 

Authority:  40  Stat.  266:  (33  U.S.C  1)  and 

40  .Stat.  892  (33  U.S.C  3). 

2.  Section  334.460  is  amended  by 
adding  paragraphs  (a)(12)  and  (b)(ll)  to 
read  as  follows: 

§  334.460    Cooper  River  and  tributaries  at 
Charleston,  SC. 

(a)  The  areas.  *   *   * 

(12)  Danger  zone.  That  portion  of 
Foster  Creek  beginning  at  the  point  of 
the  southern  shoreline  of  an  unnamed 
tributary  of  Foster  Creek  at  its 
intersection  with  Foster  Creek  at 
latitude  SfSg'lB"  N,  longitude 
79"57'23";  thence  back  proceeding  along 
the  eastern  shoreline  to  the  terminus  of 
the  tributary  at  latitude  32''59'49", 
longitude  79''57'29";  thence  back  down 
the  western  shoreline  of  the  unnamed 
tributary  of  latitude  32"59'15", 
longitude  79°57'26". 

(b)  The  regulations.  •   •   • 

(11)  The  Commanding  Officer  of  the 
U.S.  Naval  Weapons  Station. 
Charleston,  SC,  may  at  his/her 
discretion,  close  passage  to  all 
watercraft  and  vessels  in  the  danger 
zone  described  in  paragraph  (a)(12) 
until  such  time  as  he/she  determines 
such  restrictions  should  be  terminated. 
John  R.  Brown, 

Colonel,  Corps  of  Engineers,  Executive 
Director  of  Civil  Works. 
(FR  Doc.  93-22043  Filed  9-»-93;  8:45  am) 
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DEPARTMENT  OF  DEFENSE 
Department  of  the  Army 
Corps  of  Engineers 
33  CFR  Part  334 

Restricted  Area,  Nortfi  and  Southwest 
Branch,  BacK  River,  Hampton,  VA 

AGENCY:  U.S.  Army  Corps  of  Engineers, 

DoD. 

ACTION:  Final  rule. 


summary:  The  U.S.  Army  Corps  of 
Engineers  is  establishing  a  naval 
restricted  area  in  the  waters  of  the  Back 
River,  a  tributary  of  the  Chesapeake  Bay. 
The  restricted  area  is  located  offshore  of 
the  Langiey  Air  Force  Base.  The 
restricted  area  is  needed  to  protect 
Government  property  and  personnel 
and  prevent  unauthorized  entry  by  the 
public  into  the  area.  All  vessels  are 
prohibited  from  entering  the  restricted 
area  without  permission  from  the 
Commanding  Officer  of  the  Langiey  Air 
Force  Base. 

EFFECTIVE  DATE:  October  12.  1993. 
FOR  FURTHER  INFORMATION  CONTACT: 
Mr.  Rick  Henderson  at  (804)  441-7652 
or  Mr.  Ralph  Eppard  at  (202)  272-1783. 
SUPPt-EMENTARY  INFORMATION:  The 
Commanding  Officer,  Langiey  Air  Force 
Base,  Langiey,  Virginia,  has  requested 
that  the  Corps  establish  a  restricted  area 
in  the  waters  of  the  Back  River  pursuant 
to  its  authorities  in  Section  7  of  the 
Rivers  and  Harbors  Act  of  1917  (33 
U.S.C.  1)  and  Section  XIX  of  the  Arm> 
Appropriations  Act  of  1919  (33  U.S.C. 
3).  A  notice  of  proposed  rulemaking 
soliciting  comments  on  this  proposed 
restricted  area  was  published  in  the 
Federal  Register  on  July  14,  1993  (58  FR 
37889)  with  the  comment  period 
expiring  on  August  13, 1993.  No 
comments  were  received  in  response  to 
the  notice  of  proposed  rulemaking  and 
accordingly,  the  final  rule  is 
promulgated  without  change.  The 
restricted  area  extends  out  from  the 
shoreline  of  the  Langiey  Air  Force  Base 
approximately  35  yards.  The  restricted 
area  is  needed  to  provide  security  for 
the  Air  Force  Base  by  preventing  entry 
via  the  waterfront  to  all  vessels  except 
those  contracted  by  Or  utilized  by  the 
State  of  Virginia  to  work  in  the  oyster 


grounds  located  within  the  restricted 
area  and  city,  State  and  Federal  law 
enforcement  vessels.  Vessels  v«)rking 
the  oyster  grounds  are  required  to  notify 
Langiey  Air  Force  Base  Security  Office 
personnel  in  person  or  by  telephone 
prior  to  entering  the  area  and  may  be 
required  to  register  with  the  base 
commander  on  an  annual  basis. 

Economic  Assessment  and  Certification 

This  rule  is  issued  with  respect  to  a 
military  function  of  the  Defense 
Department  and  accordingly,  the 
provisions  of  Executive  Order  12291  do 
not  apply.  These  rules  have  been 
reviewed  under  the  Regulatory 
Flexibility  Act  (Pub.  L.  96-354),  which 
requires  the  preparation  of  a  regulatory 
flexibility  analysis  for  any  regulation 
that  will  have  a  significant  economic 
impact  on  a  substantial  number  of  small 
businesses  (i.e.,  small  businesses  and 
small  governmental  jurisdictions). 
These  regulations  may  have  a  minimal 
impact  on  individuals  and/or  small 
businesses  engaged  in  work  associated 
with  oyster  ground  leases  in  the  area. 
However,  these  regulations  will  not 
prohibit  their  entry  into  area,  but  will 
require  them  to  contact  the  base 
commander  so  that  any  vessels  entering 
the  restricted  area  are  identified  by  base 
security  personnel.  There  will  be  no  fees 
or  charges  imposed  by  the  base 
commander  for  registration  or  entry  into 
the  area.  This  will  not  result  in  any 
increase  in  costs  to  those  oyster 
planting/harvesting  concerns. 
Accordingly,  the  preparation  of  a 
regulatory  flexibility  analysis  is  not 
warranted. 

List  of  Subjects  in  33  CFR  Part  334 

Navigation  (water).  Transportation, 
Danger  zones. 

In  consideration  of  the  above,  the 
Corps  is  amending  part  334  of  Title  33 
to  read  as  follows: 

PART  334— DANGER  ZONE  AND 
RESTRICTED  AREA  REGULATIONS 

1.  The  authority  citation  for  part  334 
continues  to  read  as  follows: 

Authority:  40  Stat.  266  (33  U.S  C  1)  and 
40  Stat.  892  (33  U.S.C.  3). 

2.  Add  a  new  §  334.275  to  read  as 
follows: 


§  334.275    North  and  Southwest  Branch, 
Back  River,  Hampton,  U.S.  Air  Force  Base, 
Langiey,  VA;  restricted  area. 

(a)  The  area.  Beginning  at  a  point  on 
the  island  at  the  entrance  to  Tide  Mills 
Creek  in  the  Southwest  Branch  of  the 
Back  River  at  latitude  37°03'50"  N. 
longitude  076°22'00"  W.  thence  along 
the  shore  of  Langiey  Air  Force  Ba.se.  35 
yards  off  the  ordinary  mean  high  water 
(MHW)  mark,  to  a  point  in  the 
Northwe.st  Branch  of  the  Back  River  at 
latitude  37°06'40"  N,  longitude 
076''22'55"  VV. 

Ih)  The  regulations. 

(1)  No  persons  or  vessels,  recreational 
or  commercial,  may  enter  this  restricted 
area  without  the  permission  of  the 
Commanding  Officer,  Langiey  Air  Force 
Base. 

(2)  The  Commanding  Officer  shall  not 
prevent  persons  from  fulfilling  their 
legal  obligation  to  the  Commonwealth  of 
Virginia  with  regard  to  oyster  planting 
ground  leases  that  lie  within  the 
restricted  area.  The  Commanding 
Officer  may.  at  his/her  discretion, 
require  those  persons  and  vessels 
working  those  leases  to  register  with  the 
Langiey  Air  Force  Base  Security  Officer 
on  an  annual  basis.  Failure  to  comply 
with  this  request  may  result  in  denial  to 
access  the  oyster  grounds  until  su(  h 
time  as  the  request  has  been  complied 
with. 

(3)  Persons  or  vessels  contracted  with 
or  utilized  by  the  Commonweahh  of 
Virginia  to  work  the  oyster  grounds 
shall  give  verbal  notification  to  the  base 
Security  Office  prior  to  entering  the 
restricted  area. 

(4)  City,  State  and  Federal  law 
enforcement  vessels  may  enter  the 
restricted  area  at  any  time  they  deem 
necessary  for  the  enforcement  of  their 
respective  laws. 

(c)  Enforcement.  The  regulations  in 
this  section  shall  be  enforced  by  the 
Commanding  Officer  of  the  Langiey  Air 
Force  Base  and  such  agencies  as  he/she 
may  designate. 

Dated:  August  30.  1993. 
Stanley  G.  Genega, 

Brigadier  General  (P).  U.S.  Army;  Director 
of  Civil  Works. 
jFR  Doc.  93-22171  Filed  9-9-93;  4:45  pmj 
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OFFICE  OF  MANAGEMEffT  AND 
BUDGET 

Management  of  Federal  Information 
Resources 

AGENCY:  Office  of  Management  and 

Budget,  Executive  Office  of  the 

President. 

ACTION:  Proposed  Revision  of  0MB 

Circular  No.  A-130,  Transmittal  2, 

Management  of  Federal  Information 

Resources. 

SUMMARY:  The  Office  of  Management 
and  Budget  is  revising  Circular  No.  A- 
130,  Management  of  Federal 
Information  Resources  (hereafter 
referred  to  as  Circular  A-130). 
Transmittal  1  to  Circular  A-130, 
effective  )une  25, 1993,  and  published 
on  July  2, 1993  (58  FR  36068)  addressed 
the  Information  Management  Policy 
section  of  the  Circular,  as  well  as 
Appendix  1,  "Federal  Agency 
Responsibilities  for  Maintaining 
Records  About  Individuals." 

That  issuance  dealt  primarily  with 
how  the  Federal  government  manages 
its  information  holdings,  particularly 
information  exchange  with  the  public. 
In  contrast,  the  revisions  proposed 
herein  address  agencies'  internal 
management  practices  for  information 
systems  and  information  technology. 
These  practices  are  addressed  in  Section 
8b  and  Appendix  II  of  the  Circular, 
which  date  from  1985.  These  proposed 
revisions  to  those  parts  of  Qrcular  A- 
130  are  intended  to:  (1)  promote  agency 
investment  in  information  technology 
that  improves  service  delivery  to  the 
public,  reduces  burden  on  the  public, 
and  lowers  the  cost  of  Federal  program 
administration;  (2)  encourage  agencies 
to  manage  information  technology  as  a 
strategic  resource  as  important  as 
financial  and  personnel  resources;  and 
(3)  recognize  the  change  in  the 
technical,  legal,  and  operational 
environment  that  agencies  now  face 
when  managing  their  information 
technology. 

The  process  of  revising  Circular  A- 
130  brought  to  light  an  overlap  of  policy 
statements  between  Section  8a,  as 
recently  amended,  and  the  revisions 
proposed  herein  for  Section  8b.  As  part 
of  the  final  publication  of  the  revised 
Circular  A-130,  0MB  intends  to 
consolidate  those  policy  statements  that 
generally  apply  to  both  information  and 
information  technology.  This 
consolidation  will  not  substantively 
alter  the  policies  now  contained  in 
Section  8a  or  proposed  for  Section  8b. 

Finally,  OMB  proposes  to  make  a  few 
changes  to  Sections  6  and  7  of  the 
Circular,  which  were  recently  amended. 


DATES:  Persons  who  wish  to  comment 
on  this  proposal  should  submit  their 
comments  no  later  than  November  9, 
1993. 

ADDRESSES:  Comments  should  be 
addressed  to:  Information  Technology 
Management  Branch,  Office  of 
Information  and  Regulatory  Affairs, 
Office  of  Management  and  Budget,  room 
3221  New  Executive  Office  Building, 
Washington.  D.C.  20503. 
ELECTRONIC  AVAItJkBILmr  AND  COMMENTS: 
This  document  is  available  on  the 
Internet  via  anonymous  File  Transfer 
Protocol  (FTP)  from 
nis.nsfnet  as  /omb/omb.al30.rev3 
(do  not  use  any  capital  letters  in  the  file 
name).  For  those  who  do  not  have  FTP 
capability,  the  document  can  also  be 
retrieved  via  mail  query  by  sending  an 
electronic  mail  message  to 
nis-info@nisnsf.net  with  no  subject,  and 
with  send  omb.al30.rev3  as  the  first  line 
of  the  body  of  the  message. 

Comments  may  be  sent  via  electronic 
mail  to  an  OMB  x.400  mail  address, 
which  is  /s^al30/c=us/admd=telemail/ 
prmd=gov-¥eop  (Internet  users  should 
add  /@sprint.com  at  the  end  of  the 
address.)  Comments  sent  to  this  address 
will  be  included  as  part  of  the  official 
record. 

For  assistance  using  FTP,  mail  query, 
or  electronic  mail,  please  contact  your 
system  administrator. 

FOR  FURTHER  INFORMATION  CONTACT: 
Stephen  H.  Holden,  Information 
Technology  Management  Branch,  (202) 
395-7231.  Interested  parties  may  obtain 
copies  of  the  original  OMB  Circular  A- 
130  (50  FR  52730)  and  the  revisions  (58 
FR  36070)  from  the  Executive  Office  of 
the  President,  Publications  Services,  by 
calling  (202)  395-7732,  between  9  am 
and  4  pm  EST.  The  public  can  also 
obtain  copies  of  referenced  Circulars  A- 
11,  A-94.  A-109.  A-123,  and  A-127 
from  Publications  Services. 

SUPPLEMENTARY  INFORMATION: 
Background 

The  Paperwork  Reduction  Act  (44 
U.S.C.  Chapter  35)  assigns  the  Director 
of  the  Office  of  Management  and  Budget 
(OMB)  responsibility  for  maintaining  a 
comprehensive  set  of  information 
resources  management  policies,  and  for 
promoting  the  application  of 
information  technology  Jo  improve  the 
use  and  dissemination  orinformation  in 
the  operation  of  Federal  programs. 

To  fulfill  these  responsibilities,  OMB 
originally  issued  Circular  No.  A-130, 
Management  of  Federal  Information 
Resources  (50  FR  52730;  December  24, 
1985),  which  provided  a  policy 
framework  for  Federal  information 


resources  management  (IRM).  Since  the 
Circular  was  issued  in  1985.  Congress 
has  enacted  several  laws  bearing  on  the 
information  technology  management 
section  of  the  Circular,  especially 
amendments  to  the  Paperwork 
Reduction  Act  (Public  Law  99-500). 

OMB  published  three  notices  relating 
to  this  revision  of  the  Circular.  On 
March  4, 1991,  OMB  published  a  notice 
setting  forth  plans  for  revising  all  of  the 
Circular  (56  FR  9026)  and  on  April  29, 
1992,  OMB  specifically  requested 
comments  on  topics  for  the  proposed 
revision  to  the  information  technology 
management  section  of  the  Circular  (57 
FR  18296).  On  July  2,  1993.  OMB 
published  a  notice  (58  FR  36068) 
amending  most  of  the  Circular;  in  that 
notice.  OMB  stated  its  plans  for 
amending  other  parts  of  the  Circular  (58 
FR  36069-70). 

This  notice  presents  the  revisions 
contemplated  in  these  three  notices  and 
addresses  the  following  findings: 

(1)  Section  8b  and  Appendix  II  of  the 
Circular,  which  were  issued  in  1985  (50 
FR  5.2736-37  and  41-42.  December  24. 
1985),  do  not  reflect  amendments  to  the 
Paperwork  Reduction  Act  and  recent 
advances  in  technology  and  related 
management  techniques; 

(2)  Section  8b  of  the  Circular  (50  FR 
52736-37)  does  not  include  benefits  to 
the  public  (i.e..  improved  service 
delivery  and  burden  reduction)  as  a 
criterion  for  evaluating  information 
technology  investments; 

(3)  Agency  planning  processes  and 
documents  often  do  not  adequately 
address  how  life  cycle  management 
relates  to  agency-wide  information 
technology  planning,  and  in  turn,  how 
these  elements  relate  to  agency-wide 
IRM  planning; 

(4)  Circular  A-130  policies  on  cost 
recovery  and  charge-back  for 
information  processing  resource 
sharing,  contained  in  Appendix  II,  do 
not  reflect  the  changes  in  the  technical 
environment  that  allow  for  broader 
categories  of  resource  sharing; 

(5)  Circular  A-130  does  not 
incorporate  or  reference  several  OMB 
policy  documents  governing  the 
management  of  agency  information 
resources; 

(6)  Some  agencies  have  not  adopted 
the  major  principles  of  Circular  A-130 
in  their  internal  policies,  and  often  have 
not  established  procedures  for 
overseeing  the  management  of  major 
information  systems;  and 

(7)  Agencies  do  not  consistently  link 
investments  in  information  technology 
to  the  achievement  of  agency  missions, 
or  to  the  management  of  other  agency 
resources.  Information  systems 
management  and  project  oversight  is 
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generally  ineffective  when  agencies  do 
not  integrate  these  processes  with 
agency  decision  making  on  strategic 
planning,  budget  formulation,  human 
resource  management,  and  acquisition 
approval. 

Accordingly.  OMB's  goals  for  the 
second  phase  of  the  revisions  of  OMB 
Circular  No.  A-130  are  to: 

(1)  Update  the  policies  contained  in 
the  Circular  to  reflect  changes  in  the 
technical  and  legal  environment 
shaping  the  management  of  information 
resources  in  the  Federal  government; 

(2)  Broaden  the  criteria  for  evaluating 
proposed  investments  in  information 
resources  to  include  improving  program 
delivery  to  the  public,  reducing 
information  collection  burden,  and 
increasing  the  efficiency  of  Federal 
program  administration; 

(3)  Introduce  an  IRM  planning 
framework  with  si>ecial  attention  to 
relating  IRM  planning  to  agency-wide 
strategic  planning,  and  strengthening 
the  ties  among  IRM  and  other  agency 
management  processes  such  as  human 
resources  management,  financial 
management  and  budgeting,  and 
acquisition  and  contract  management; 

(4)  Revise  substantially  the 
operational  guidance  contained  in 
Apf>endix  II  (issued  in  1985.  at  50  FR 
52741-42),  which  covers  cost  recovery 
and  information  resource  sharing,  and 
incorporate  this  revised  policy  in 
Section  8b  of  the  Circular  (Appendix  11 
is  proposed  to  be  deleted,  and  the 
revised  guidance  is  in  proposed  Section 
8b): 

(5)  Harmonize  definitions,  policy 
principles,  and  system  review 
requirements  provided  by  policy 
documents  such  as  OMB  Circular  No. 
A-123,  Internal  Control  Systems;  OMB 
Circular  No.  A-127,  Financial 
Management  Systems;  OMB  Circular 
No.  A-109.  Acquisition  of  Major 
Systems:  OMB  Circular  No.  A-11. 
Preparation  and  Submission  of  Budget 
Estimates;  and  OMB  Circular  No.  A-94, 
Guidelines  and  Discount  Rates  for 
Benefit-Cost  Analysis  of  Federal 
Programs; 

(6)  Encourage  agencies  to  implement 
the  policies  and  guidance  of  Circular  A- 
130  through  policies  and  procedures  of 
their  own,  including  review 
mechanisms  to  oversee  major 
information  systems;  and 

(7)  Provide  more  comprehensive 
guidance  for  agencies  on  life  cycle 
management,  including  evaluation  of 
proposed  information  technology 
investments,  technological  uncertainty, 
and  the  stability  of  user  requirements. 


Request  for  Public  Cmnments 

OMB  consulted  with  Federal  agencies 
and  other  organizations  while  drafting 
these  proposed  rev  sions.  The  purpose 
of  these  discussion  >  was  to  help  ensure 
that  the  revisions  address  the  real  issues 
facing  Federal  agencies  using 
information  technology.  That  is  also 
OMB's  purpose  in  -equesting  public 
comment.  Therefore,  while  comments 
on  all  issues  pertai  ling  to  the  proposed 
revisions  are  requested  and  will  be 
considered,  OMB  asks  readers  to  focus 
on  three  particular  questions  when 
providing  comments. 

First,  are  the  proslem  statements 
listed  above  accurate?  These  statements 
refiect  OMB's  anal  /ses  of  agency 
management  polic  es  and  practices  for 
information  technology  over  the  last 
several  years.  Sine?  these  problem 
statements  drive  tf  e  content  of  the 
proposed  revision; ,  it  would  be  helpful 
to  know  if  readers  believe  OMB  has 
accurately  describ<Ki  the  principal  areas 
of  Federal  agency  nformation 
technology  manag«}ment  that  require 
improvement. 

Second,  do  the  p  roposed  revisions 
adequately  addres:>  those  problems?  In 
particular,  understanding  that  agencies 
use  Circular  A-130  to  shape  internal 
policies,  do  the  proposed  revisions 
adequately  explair.  OMB's  expectations 
for  managing  information  technology  so 
that  agencies  can  i.pdate  their  policies 
and  improve  their  practices 
accordingly? 

Finally,  are  thesa  proposed  revisions 
flexible  and  forwa-d-looking  enough  to 
accommodate  emerging  trends  in 
technology?  While  the  proposed 
revisions  to  the  Ci  xular  are  written  to 
be  technology-neutral,  will  the  policies 
be  di^icult  to  inte  pret  or  to  apply  due 
to  changes  in  infoimation  technology 
five  years  from  no  v?  In  particular,  does 
the  Circular  adequately  address  the 
increasingly  common  practice  of 
distributing  and  d'H:entralizing 
information  resou;-ces  throughout 
organizations? 

Structure  of  this  Proposed  Revision 

This  proposed  revision  substantially 
reorganizes  Section  8b,  Information 
Systems  and  Infornation  Technology 
Management,  which  was  issued  in  1985 
(50  FR  52741-42,  IDecember  24, 1985). 
This  proposed  rev  sion  supplements 
Transmittal  1  of  Crcular  A-130,  which 
revised  Section  8a  and  other  related 
sections  dealing  with  information 
management  (58  FR  36070,  July  2. 
1993).  The  revisions  proposed  herein 
primarily  address  Dortions  of  the 
Circular  that  were  not  ad  iressed  in  the 
July  1993  Federal  Register  notice  (i.e.. 


Section  8b  and  Appendix  II).  However, 
revisions  are  also  proposed  for  Section 
6,  Definitions,  Section  7,  Basic 
Considerations  and  Assumptions,  and 
Appendix  IV,  which  were  addressed  in 
the  July  1993  notice. 
Outline  of  Circular  A-130  (Reflecting 
revisions  proposed  by  this  noticej: 

1.  Purpose:  (Unchanged;  see  58  FR 
36070) 

2.  Rescissions:  (Unchanged;  see  58  FR 
36070) 

.  3.  Authorities:  (Unchanged:  see  58  FR 
36070] 

4.  Applicability  and  Scope: 
(Unchanged;  see  58  FR  36070) 

5.  Background:  (Unchanged;  see  58 
FR  36070) 

6.  Definitions:  (Changes  proposed;  see 
58  FR  36070-71) 

7.  Basic  Considerations  and 
Assumptions:  (Changes  proposed:  see  58 
FR  36071) 

8.  Policies: 

a.  Information  Management  Policy: 
(Unchanged:  see  58  FR  36071-73) 

b.  Information  Systems  and 
Information  Technology  Management: 
(Changes  proposed:  see  50  FR  52736- 
37) 

9.  Assignment  of  Responsibilities: 
(Unchanged:  see  58  FR  36073-74) 

10.  Ch'ersight:  (Unchanged:  see  58  FR 
36074) 

11.  Effectiveness:  (Unchanged:  see  58 
FR  36074) 

12.  Inquiries:  (Unchanged;  see  58  FR 
36074) 

13.  Sunset  Review  Date:  (Unchanged; 
see  58  FR  36075) 

Appendix  I:  Federal  Agency 
Responsibilities  for  Maintaining  Records 
about  Individuals  (Unchanged:  see  58 
FR  36075-79) 

Appendix  II:  Cost  Accounting,  Cost 
Recovery,  and  Interagency  Sharing  of 
Information  Technology  Facilities 
(Deletion  proposed;  see  50  FR  52741- 
42) 

Appendix  III:  Security  of  Federal 
Automated  Information  S\'stems 
(Unchanged;  see  50  FR  52742-44) 

Appendix  IV:  Analysis  of  Key 
Sections  [Changes  proposed:  see  58  FR 
36080  (Section  6)  and  50  FR  52748-50 
(Section  8b)) 

Sununary  of  Proposed  Revisions 

1.  Section  6.  Definitions. 

"Information  resources".  OMB 
proposes  to  include  a  definition  for  the 
term  "information  resources,"  which  is 
impiied  in  Circular  A-130's  current 
definition  of  "information  resources 
management"  (Sec.  6i,  58  FR  36070). 
The  purpose  is  to  more  clearly  delineate 
.those  management  techniques  that 
apply  to  both  information  and 
information  technology. 
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"Information  management".  ON4B 
proposes  to  include  a  defiDition  for  the 
term  "infoimation  management"  to 
distinguish  the  management  of 
information  from  the  management  of 
information  technology  where 
necessary. 

"Major  information  systems".  OMB 
proposes  minor  editorial  changes  to  the 
existing  defmition  of  the  term  "major 
information  systems"  (Sec.  6m,  58  PR 
36071)  changing  "impact  on"  to  "role 
in"  to  better  reflect  the  purpose  of 
information  systems. 

"Information  technology  facility"  and 
"Information  processing  services 
organization".  OMB  proposes  to  replace 
the  existing  term  "information 
technology  facility"  (Sec  61,  58  FR 
36071)  with  the  new  term  "information 
processing  services  organization" 
(IPSO).  OMB  believes  the  term 
"information  technology  facility" 
limited  the  application  of  policy  . 
formerly  contained  in  Appendix  D  (50 
FR  52741-42)  to  mainframe  computing 
centers.  Today,  with  the  use  of 
decentralized,  distributed,  and 
cooperative  architectures,  information 
processing  services  extend  to  the  end 
user's  desk  over  local-area  and  wide- 
area  networks.  To  recognize  these 
changes  in  the  computing  environment, 
OMB  proposes  using  the  term  "IPSO", 
expanding  coverage  of  the  policy 
formerly  in  Appendix  II,  and  discussing 
the  proposed  policy  in  Section  8b  rather 
than  in  an  appendix. 

"Full  cost"  and  "User".  OMB 
proposes  to  move  these  terms  formerly 
contained  in  Appendix  11  (50  FR  52741- 
42)  into  Section  6  consistent  with  the 
proposal  to  incorporate  the  Appendix  11 
guidance  into  Section  8b(5).  Although 
these  definitions  are  shortened  for  ease 
of  reading,  as  discussed  in  Appendix  IV, 
they  retain  the  same  meaning. 

"Information  systems  life  cycle". 
OMB  proposes  to  move  this  term 
formerly  contained  in  Appendix  IV  (50 
FR  52749)  into  Section  6  consistent  with 
the  proposed  discussion  of  information 
systems  life  cycle  in  Section  8b(3). 

2.  Section  7.  Basic  Considerations  and 
Assumptions. 

OMB  proposes  to  add  three  new 
statements  to  this  section  that  address: 

(1)  The  need  for  agencies  to  apply 
information  resources  to  meet  the 
mission  needs  of  the  agency  as  agreed 
upon  through  agency  strategic  planning 
processes, 

(2)  The  need  for  agencies  to  examine 
the  ultimate  impact  information 
resources  can  have  on  Federal  agency 
operations  through  work  process 
redesign,  and 

(3)  The  need  for  training  to  encourage 
informed  use  of  informatioa  resources. 


inside  and  outside  the  Federal 
government. 

3.  Section  8b.  Information  Systems 
and  Information  Technology 
Management  Policy. 

(1 )  Evaluation  and  Performance 
Measurement. 

OMB  proposes  to  expand  on  the 
guidance  for  evaluating  investments  in 
information  technology  currently  found 
in  Section  43  of  OMB  Circular  No.  A- 
11,  Preparation  and  Submission  of 
Budget  Estimates,  and  OMB  Qrcular 
No.  A-94.  Guidelines  and  Discount 
Rates  for  Benefit-Cost  Analysis  of 
Federal  Programs  (57  FR  53519. 
November  10. 1992).  Additionally,  OMS 
proposes  to  broaden  the  criteria  for 
evaluating  information  systems  to 
include  benefits  to  the  public.  The 
proposed  new  policy  requires  agencies 
to  prepare  such  analyses  using 
systematic  performance  measurement  of 
agency  outputs  whenever  possible. 

(2)  Strategic  Information  Resources 
Management  (IRM)  Planning. 

OMB  proposes  to  address  the 
shortcomings  of  the  current  planning 
policy  by  proposing  a  planning 
framework  that  links  project  level  life 
cycle  management  to  agency-wide 
strategic  IRM  planning.  In  addition, 
OMB  proposes  to  expand  the  scope  of 
the  current  planning  requirement 
beyond  automatic  data  processing 
equipment  to  planning  for  all 
information  resources.  As  in  the  past. 
OMB  policy  does  not  explicitly 
prescribe  the  format  of  the  plans 
because  the  uniqueness  of  mission  and 
culture  dictates  that  agencies  perform 
and  document  their  planning  in  formats 
that  make  sense  for  their  organizations. 
OMB  proposes  to  add  new  policy  at 
8b(2)(c)  that  prompts  agencies  to 
address  the  need  for  organization-wide 
architectures  for  providing  information 
resources  services. 

(3)  Information  Systems  Management 
Oversight. 

OMB  does  not  presently  articulate  a 
life  cycle  management  policy  for 
information  systems  in  one  document. 
PropKJsed  Section  8b(3)  addresses  the 
management  of  information  systems 
throughout  their  life  cycle,  recognizing 
that  all  information  systems,  from  an 
off-the-shelf  personal  computer  utility 
to  a  large  integrated  nationwide 
application,  have  a  life  cycle. 

OMB  proposes  to  add  a  new  policy, 
Section  8b(3Mg).  that  explicitly  links  the 
oversight  of  financial  management 
systems  through  Qrcular  Not  A-127, 
Financial  Management  Systems  (SB  FR 
41014-19.  July  23, 1993),  to  the 
management  of  information  systems 
more  generalty.  Qrcular  A-127  sets 


forth  additional  requirements  for 
financial  management  systems. 

(4)  Use  of  Information  Systems  and 
Acquisition  of  Information  Technology. 

The  proposied  revisions  in  Section 
8b(4)  recognize  a  change  in  the  mix  of 
agency  acquisitions  for  information 
technology  goods  and  services  in  recent 
years.  Policies  pertaining  to  acquisition 
use  the  term  "information  technology" 
as  defined  in  the  Grcular  (Sec.  6k,  58 
FR  36071).  The  use  of  the  term 
"information  technology,"  which 
includes  equipment,  software,  services, 
and  telecommunications,  recognizes  the 
growing  trend  in  the  public  and  private 
sectors  to  "outsource"  a  variety  of 
information  teclmology  activities. 
Increasingly,  agencies  acquire  a 
"solution"  from  the  private  sector 
instead  of  just  the  hardware.  Policies 
pertaining  the  use  of  information 
technology  use  the  term  "information 
systems"  which  includes  automated  and 
manual  information  processing 
processes. 

OMB  proposes  to  apply  the  economic 
principle  of  maximizing  return  on 
investment  when  acquiring  information 
technology.  This  supports  the  criterion 
used  in  8b(l)  to  evaluate  investments  in 
information  technology  for 
improvements  in  service  delivery  to  the 
public. 

OMB  also  proposes  to  drop  the  poUcy 
statement  on  the  use  of  Federal 
Information  Processing  Standards  (FIPS) 
ftxjm  Section  8b  of  the  Circular  (Sec 
8b(14),  50  FR  52737)  because  it  is  now 
covered  in  Section  8a(l)(h)  of 
Transmittal  1  of  Qrcular  A-1 30  (58  FR 
36072).  This  proposed  change 
recognizes  that  the  Computer  Security 
Act  of  1987  amended  the  Brooks  Act  to 
give  the  Secretary  of  Commerce  the 
responsibility  for  determining  the 
applicability  of  FIPS  (see  40  U.S.C 
759(d)). 

(5)  Information  Processing  Service 
Organizations  (IPSO). 

OMB  proposes  incorporating 
guidance  formerly  found  in  Appendix  n 
in  its  enUrety  (50  HI  52741-42)  into 
Section  8b(5).  This  reflects  changes  in 
the  technical  environment  surrounding 
the  sharing  of  federal  information 
processing  services  that  allow  for 
sharing  of  more  than  just  mainframe 
computing  resources.  Moving  this 
guidance  into  the  policy  section  of  the 
Circular  gives  it  more  prominence  and 
better  integrates  these  principles  in 
agencies'  information  technology 
management  programs. 

Policy  statements  in  Section  8a  and 
Section  8b  that  apply  to  both 
information  and  information  technology 
will  be  consolidated  in  the  final 
publication  of  the  revised  OMB  Circular 
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A-130.  This  includes  such  areas  as 
planning  for  information  resources 
throughout  their  life  cycle,  training 
users  of  information  resources,  sharing 
information  resources  within  and 
between  agencies,  reducing  the  burdens 
imjjosed  upon  the  public,  and 
accommodations  for  persons  with 
disabilities.  Comments  are  invited  to 
suggest  additional  areas  where 
consolidation  could  eliminate  overlap. 

4.  Appendix  II:  Cost  Accounting,  Cost 
Recovery,  ahd  Interagency  Sharing  of 
Information  Technology  Facilities. 

In  the  July,  1993  Federal  Register 
notice  (58  FR  36069-70),  0MB  stated  its 
intention  to  revise  the  guidance  in 
Appendix  D,  issued  in  1985  (50  FR 
52741-42).  This  notice  contains  the 
revised  guidance,  but  it  is  proposed  for 
inclusion  in  Section  8b.  Accordingly,  it 
is  proposed  that  Appendix  II  be  deleted. 

5.  Appendix  IV:  Analysis  of  Key 
Sections. 

The  following  additions  are  proposed 
to  Appendix  IV  of  50  FR  52744-50  as 
modified  by  58  FR  36079-86: 

0MB  proposes  to  completely  revise 
the  portion  of  this  appendix  pertaining 
to  Section  8b,  Information  Systems  and 
Information  Technology  Management 
(see  50  FR  52748-50)  to  address  the 
changes  proposed  for  Section  8b. 

0MB  also  proposes  to  correct  a 
typographical  error  in  the  July,  1993 
Federal  Register  notice.  The  application 
of  Circular  A-25  is  clarified  by  Section 
8a(7)(c).  not  Section  8a(8)(c)  as  stated  in 
the  July.  1993  notice  (58  FR  36084). 

Development  of  Future  Topics 

Appendix  ID:  Security  of  Federal 
Automated  Information  Systems. 

0MB  did  not  amend  Appendix  in  (50 
FR  52742-44)  in  the  July  1993  Federal 
Register  notice,  and  is  not  proposing  to 
amend  Appendix  III  in  this  notice.  OMB 
intends  to  issue  a  proposal  that  would 
revise  Appendix  III  to  incorporate 
requirements  of  the  Computer  Security 
Act  of  1987  including  requirements  for 
security  plans  described  in  OMB 
Bulletin  90-08.  Those  revisions  will 
incorporate  changes  based  on  the 
experience  gained  in  recent  computer 
security  visits  to  agencies  by  teams  of 
staff  from  OMB.  the  National  Institute  of 
Standards  and  Technology  (NIST),  and 
the  National  Security  Agency.  OMB  will 
also  work  with  NIST  to  implement 
recommendations  of  the  Computer 
Security  and  Privacy  Advisory  Board 
(established  by  the  Computer  Security 
Act)  regarding  better  coordination 
between  this  Qrcular  and  OMB  Circular 
No.  A-123. 


Accordingly,  OMB  proposes  to  revise 
Circular  A-130  as  set  forth  below. 
Solly  Katzen, 

Administrator.  Office  of  Information  and 
Regulatory  Affairs. 

Proposed  Revisiors  to  Circular  No.  A- 
130,  Transmittal! 

Section  6.  Definitions  (58  FR  36070- 
71]  [Definitions  j,  k,  and  m  are  not 
proposed  revisions  but  set  forth  for  ease 
of  reference.) 

•  •        •        • 

j.  The  term  "infcrmation  system" 
means  the  organiziid  collection, 
processing,  maintenance,  transmission, 
and  dissemination  of  infcHmation  in 
accordance  with  d  jfined  procedures, 
whether  automate<l  or  manual. 

k.  The  term  "inf  )rmation  technology" 
means  the  hardwa'e  and  software 
operated  by  a  Federal  agency  or  by  a 
contractor  of  a  Federal  agency  or  other 
organization  that  processes  information 
on  behalf  of  the  Federal  Government  to 
accomplish  a  Federal  function, 
regardless  of  the  technology  involved, 
whether  computer;, 
telecommunicatior.s,  or  others.  It 
includes  automatic  data  processing 
equipment  as  that '  erm  is  defined  in 
Section  111(a)(2)  o' the  Federal  Property 
and  Administrative  Services  Act  of  1949 
(40  U.S.C.  759(a)(2  ).  For  the  purposes 
of  this  Circular,  au'omatic  data 
processing  and  telecommunications 
activities  related  to  certain  critical 
national  security  n;issions,  as  defined  in 
44  U.S.C.  3502(2)  and  10  U.S.C.  2315, 
are  excluded. 

1.  The  term  "infoTnation  processing 
services  organization"  (IPSO)  means  a 
discrete  set  of  personnel,  information 
technology,  and  support  equipment 
with  the  primary  function  of  providing 
services  to  one  or  more  users. 

m.  The  term  "ma  or  information 
system"  means  an  information  system 
that  requires  continuing  management 
attention  because  o'its  importance  to  an 
agency  mission;  its  high  development, 
operating  or  maintenance  costs;  or  its 
significant  role  in  the  administration  of 
agency  programs,  fi.iances,  property,  or 
other  resources.  i 

•  *        •        •       ' 

p.  The  term  "information 
management"  means  the  planning, 
budgeting,  manipul  iting,  and 
controlling  of  information  throughout 
its  life  cycle. 

q.  The  term  "infoimation  resources" 
includes  both  goveriment  information 
and  information  tedmology. 

r.  The  term  "infomation  systems  life 
cycle"  means  the  phases  through  which 
information  systems  pass,  typically 
characterized  as  initiation, 


development,  operation,  and 
termination. 

s.  The  term  "full  costs"  means 
expenses  incurred  in  the  operation  of  an 
information  processing  service 
organization,  including  those  for  direct, 
indirect,  general,  and  administrative 
expenses. 

t.  The  term  "user"  means  an 
organizational  or  programmatic  entity 
that  receives  information  processing 
services  from  an  information  processing 
services  organization  (IPSO).  A  user 
may  be  either  internal  or  external  to  the 
organization  responsible  for  providing 
information  resources  services,  but 
normally  does  not  report  either  to  the 
manager  or  director  of  the  IPSO  or  to  the 
same  immediate  supervisor. 

Final  pubUcation  of  the  revised 
Circular  A-130  will  include  reordering 
the  definitions  to  restore  the  terms  to 
alphabetical  order. 

Section  7:  Basic  Considerations  and 
Assumptions  (58  FR  36071) 

•  •        •        • 

i.  Agency  strategic  planning  can 
improve  the  operation  of  government 
programs.  The  application  of 
information  resources  should  support 
an  agency's  strategic  plan  to  fulfill  its 
mission.  The  integration  of  IRM 
planning  with  agency  strategic  planning 
promotes  the  appropriate  application  of 
Federal  information  resources. 

•  •        •        • 

1.  Information  technology  is  not  an 
end  in  itself.  It  is  one  set  of  resources 
that  can  improve  the  effectiveness  and 
efficiency  of  Federal  program  delivery. 
The  application  of  up-to-date 
information  technology  presents 
opportunities  to  improve  the 
management  of  government  programs 
through  work  process  redesign  and 
thereby  provide  better  service  delivery 
to  the  public.  The  availabiUty  of 
government  information  in  diverse 
media,  including  electronic  formats, 
permits  greater  flexibility  in  using  the 
information. 

•  •        •        • 

n.  Users  of  Federal  information 
resources  must  have  knowledge  and 
training  to  effectively  use  these 
information  resources. 

Section  8.  Policy  |50  FR  52736-37;  see 
also  58  FR  36071-73J 

•  •        •        • 

b.  Information  Systems  and 
Information  Technology  Management. 

(1)  Evaluation  and  Performance 
Measurement.  Agencies  shall  promote 
the  appropriate  appUcation  of  Federal 
information  resources  as  follows: 

(a)  Seek  opportunities  to  improve  the 
effectiveness  of  government  programs 
through  the  judicious  application  of 
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information  technology  in  conjunction 

with  work  process  redesign; 

(b)  PrepajPB,  and  update  as  necessary 
throughout  the  information  systems  life 
cycle,  benefit-cost  analyses  for  all 
information  systems  at  a  level  of  detail 
appropriate  to  the  size  of  the  investment 
using  the  methodology  described  in 
0MB  Circular  No.  A-94,  Guidelines  and 
Discount  Bates  for  Benefit-Cost  Analysis 
of  Federal  Programs; 

(c)  In  conducting  benefit-cost  analyses 
to  support  ongoing  management 
oversight,  agencies  should  seek  to 
maximize  retiim  on  investment  over  the 
information  system  life  cycle  by 
establishing  and  evaluating  systematic 
performance  measures,  which  should 
include  the: 

(1)  effectiveness  of  program  delivery, 

(2)  efficiency  of  program 
administration,  and 

(3)  reduction  in  burden,  including 

m formation  collection  burden,  imposed 
on  the  public. 

(2)  Strategic  Information  Resources 
Management  (IRM)  Planning.  Agencies 
shall  maintain  strategic  information 
resources  management  planning 
processes  which  include  the  following 
components: 

(a)  Strategic  IRM  planning  that  links 
information  resources  management  with 
agency  strategic  planning.  Strategic  IRM 
planning  shall  address  how  the 
management  of  information  resources 
promotes  the  fulfillment  of  an  agency's 
mission.  This  planning  process  should 
resuh  in  the  preparation  of  a  plan  when 
the  agency  faces  fundamental  change  in 
its  mission,  policy  direction,  or  resource 
levels. 

(b)  Information  planning  that 
promotes  the  use  of  information 
throughout  its  Ufe  cycle  to  maximize  the 
usefulness  of  information,  minimize  the 
burden  on  the  public,  and  preserve 
integrity,  availability,  and,  as  needed. 
confidentiaUty  of  information.  It  shall 
specifically  address  the  planning  and 
budgeting  for  the  information  collection 
burden  imposed  on  the  public  as 
defined  by  5  C.F.R.  1320; 

(c)  Operational  information 
technology  planning  that  links 
information  technology  to  anticipated 
program  and  mission  needs,  reflects 
budget  constraints,  and  forms  the  basis 
for  budget  requests.  This  planning 
should  articulate  a  desired  "target 
architecture"  that  ultimately  creates  an 
open  systems  environment.  Operational 
information  technology  planning  should 
also  include  technical  strategies  to  move 
towards  the  chosen  target  architecture. 
This  planning  should  result  in  an 
annually  updated  five-year  plan,  as 
required  by  44  U.S.C  3506,  which 
includes  a  summary  of  computer  system 


security  plarming.  as  required  by 
Section  6  of  the  Computer  Security  Act 
of  1987  (40  U.S.C.  759  note);  and 

(d)  Coordination  with  other  agency 
resource  planning  processes  including 
human,  financial,  and  other  resources. 

(3)  Information  Systems  Management 
Oversight.  Agencies  shall  establish 
information  system  life  cycle 
management  oversight  mechanisms  that: 

(a)  Document  the  mission  and 
technical  requirements  that  each 
information  system  is  intended  to  meet; 

(b)  Provide  for  periodic  review  of 
those  requirements  to  determine: 

(1)  how  those  requirements  might 
have  changed, 

(2)  whetner  the  system  continues  to 
fulfill  ongoing  and  anticipated 
reguirements,  and 

(3)  what  the  appropriate  level  of 
maintenance  is  to  ensure  the  system 
operates  cost  effectively; 

(c)  Ensure  that  the  official  who 
administers  a  program  supported  by  an 
information  system  is  responsible  and 
accountable  for  the  management  of  that 
information  system  throughout  its  life 
cycle; 

(d)  Provide  for  the  appropriate 
training  for  users  of  FcKleral  information 
resources; 

(e)  Prescribe  Federal  information 
system  requirements  that  do  not  unduly 
restnct  the  prerogatives  of  State  and 
local  governments; 

(f)  Establish  and  maintain  oversight 
and  management  mechanisms  to  ensure 
that  major  information  systems  proceed 
in  a  timely  fashion,  meet  user 
requirements,  and  deliver  intended 
benefits  to  the  agency  and  affected 
pubhcs  through  coordinated  decision 
making  about  the  information,  human, 
financial,  and  other  resources 
supporting  these  major  information 
systems;  and 

(g)  Ensure  that  financial  management 
systems  conform  to  the  requirements  of 
OMB  Circular  No.  A-127,  Financial 
hdanagement  Systems. 

(4)  Use  of  Information  Systems  and 
Acquisition  of  Information  Technology. 
Agencies  shall: 
r      (a)  Ensure  that  existing  and  planned 
information  systems  do  not 
unnecessarily  duplicate  information 
systems  available  from  other  agencies  or 
from  the  private  sector; 

(b)  Share  available  information 
systems  with  other  agencies  to  the 
extent  practicable  and  legally 
permissible; 

(c)  Meet  information  technology 
needs  through  intra-agency  and 
interagency  sharing,  when  it  is  cost 
effective,  before  acquiring  new 
information  technology  resources; 

(d)  Acquire  infiormation  technology  in 
a  manner  that  makes  use  of  full  and 


open  competition  and  that  maximizes 
return  on  investment; 

(e)  Acquire  off-the-shelf  software  from 
commercial  sources,  unless  the  cost 
effectiveness  of  developing  custom 
software  to  meet  mission  needs  is  clear 
and  has  been  documented; 

(f)  Acquire  information  technology  or 
develop  information  systems  in  a 
manner  that  facilitates  necessary 
interoperability,  application  portability, 
and  scalability  of  computerized 
applications  across  networks  of 
heterogeneous  hardware,  software,  and 
communications  platforms; 

(g)  Acquire  information  technology  in 
accordance  with  OMB  Circular  No.  A- 
109,  Acquisition  of  Major  Systems, 
where  appropriate;  and 

(h)  Ensure  that  planned  acquisitions 
of  information  technology  consider  the 
needs  for  accommodations  of 
accessibility  for  individuals  with 
disabilities  to  the  extent  that  needs  for 
such  access  exist. 

(5)  Information  Processing  Service 
Organizations  (IPSO).  Agencies  shall 
account  for  the  full  costs  of  operating 
information  processing  services 
organizations.  When  the  obligations  for 
such  organizations  exceed  $3  million 
annually,  agencies  shall: 

(a)  Implement  a  system  to  distribute 
and  recover  the  obligations  incurred  for 
providing  services  to  all  users  that: 

(1)  Prices  each  service  provided  by 
the  IPSO  to  each  user  on  an  equitable 
basis  commensurate  with  the  resources 
required  to  provide  that  service  and  the 
priority  of  service  provided.  Agencies 
may  estimate  the  price  of  individual 
transactions  provided  that  these 
estimates  are  periodically  reconciled  to 
assure  that  the  full  costs  of  operations 
are  equitably  distributed  among  all 
users: 

(2)  Directly  distributes  the  full  costs  of 
dedicated  services  to  users: 

(3)  Provides  for  the  periodic 
submission  of  statements  to  all  users, 
itemizing  the  costs  of  services  provided; 
and 

(4)  Provides  for  the  preparation  of  a 
report  that  docuntents  the  past  year's 
obligations  for  operating  the  IPSO  at  the 
close  of  each  fiscal  year. 

(b)  Document  IPSO  agreements  to 
identify: 

(1)  Services  to  be  provided  and 
responsibilities  of  the  IPSO  and  users; 

(2)  Service  priorities  and  terms  (e.g., 
quality  performance  standards)  for  each 
user, 

(3)  Prices  to  be  charged  for  providing 
services; 

(4)  Reimbursement  arrangements  for 
services  provided;  and 

(5)  Conditions  for  terminating  such 
agreements  by  either  party. 


(c)  Provide  standard  terms  and 
conditions  to  users  obtaining  similar 
services  insofar  as  possible. 

(d)  ate  such  IPSO  agreements  in 
justifications  to  OMB  for  resource 
requests  (see  OMB  Circular  No.  A-11, 
Preparation  and  Submission  of  Budget 
Estimotes)  and  allocations: 

(1)  Federal  users  shall  include 
resource  requests  for  the  amount  of 
planned  IPSO  use  in  their  budget  and 
request  iustifications  to  OMB  and 
Congress;  and 

(ZJIPSOs  shall  assure  that  planned 
reimbursements  from  users  reduce 
requests  for  appropriated  funds  by  that 
amount;  and 

(e)  Establish  a  users  group  to  advise 
the  IPSO  regularly  on  such  issues  as 
those  specified  under  the  IPSO 
agreements  required  in  subsection  (b) 
above. 

Appendix  U:  Cost  Accounting.  Cost 
Recovery,  and  Interagency  Sharing  of 
Information  Technology  Facilities  |50 
FR  52741-42) 

Appendix  II  is  proposed  for  deletion. 

Appendix  IV:  Analysis  of  Key 
Sections  (58  FR  3607&-85;  50  FR 
52748-50) 

At  this  point,  the  text  of  Appendix  IV 
consists  of  revisions  issued  in  July  1993 
(58  FR  36079-86)  and  the  discussion  of 
Sections  8b,  9  and  10  of  the  1985 
issuance  1 50  FR  52748-51).  The 
following  additions  and  revisions  are 
proposed  to  Appendix  IV  of  50  FR 
52744-51  as  modified  by  58  FR  36079- 
86: 

6.  Definitions. 

OMB  acknowledges  that  its  use  of  the 
term  "maior  information  system"  and 
variations  on  the  term  in  other  Qrculars 
is  a  source  of  confusion  to  agencies. 
However,  the  variations  contained  in 
other  OMB  Qrculars  serve  different 
purposes.  OMB  Cifcular  Na  A-109, 
Acquisition  of  Adajor  Systems,  presents 
a  definition  for  the  term  "major 
systems"  for  acquisitions  that  includes 
more  than  information  resources  (41  FR 
14825.  April  7. 1976).  OMB  Qrcular  No. 
A-11,  Preparation  and  Submission  of 
Budget  Estimates,  defines  the  term 
"information  technology  initiatives"  for 
purposes  of  providing  benefit-cost 
analyses  to  OMB  as  budget  justification 
materials  where  an  initiative  creates  or 
modifies  an  information  system  and 
therefore  reqwres  an  investment  above 
normal  operating  costs.  The  definition 
of  "maJOT  information  systems" 
presented  in  this  Qrcular  drives  the 
applicability  of  the  policy  for 
management  control  of  information 
systems  stated  in  Section  8b(3)(f).  as 
discussed  further  below. 

The  definiticm  of  the  term  "full  costs'* 
includes  all  direct,  indirect,  general,  and 


administrative  obligations  incurred  in 
the  operation  of  an  IPSO.  These  include: 
personnel,  equipment,  software, 
supplies,  contracted  services  from 
private  sector  providers,  space 
occupancy,  intra-? gency  services  from 
within  the  agency  and  interagency 
services  from  other  Federal  agencies, 
and  other  services  that  are  provided  by 
State  and  local  governments,  and 
Judicial  and  Legis  ative  branch 
organizations,  and  that  are  paid  by  the 
IPSO. 

Section  8b.  Information  Systems  and 
Information  Technology  Management 
Policy. 

(1)  Evaluation  and  Performance 
Measurement.  OMB  encourages 
agencies  to  stress  several  types  of 
evaluation  in  their  oversight  of 
information  systens  life  cycle 
management.  As  a  first  step,  agencies 
must  assess  the  continuing  need  for  the 
function.  If  the  agency  determines  there 
is  a  continuing  need  for  a  function, 
agencies  should  reevaluate  existing 
worlc  processes  prior  to  creating  new  or 
updating  existing  information  systems. 
Agencies  often  design  work  processes  to 
maximize  efficiency  in  traditional 
paper-based  proce;sing  that  may  no 
longer  make  sense  in  an  automated 
environment.  The  ipplication  of 
information  technology  presents  an 
opportunity  to  ree^'aluate  existing 
organizational  stru::ture8  and  work 
processes  to  see  wliether  they  are  still 
eflective  in  adiieving  the  organization's 
mission. 

In  conjunction  « ith  waik  process 
redesign,  agencies  should  conduct 
evaluations  that  ensure:  (a)  alignment  of 
the  planned  infom  ation  system  with 
agency  strategic  pimning.  (b) 
acceptability  of  inf  Ttmation  system 
implementation  to  users  inside  the 
Government,  (c)  accessibility  to 
clientele  outside  the  Government,  and 
(d)  realization  of  piojected  benefits. 
Agencies  should  also  conduct  benefit- 
coet  analysis,  whica  is  a  vital 
management  tool  for  linking  function 
and  budget.  Whenever  possible  in 
preparing  benefit-c  3st  analyses  to 
support  investroems  in  informaticm 
technology,  agencies  should  quantify 
the  performance  of  the  information 
system  in  providir.  5  services  to  the 
public  through  systematic  measurement 
of  outputs. 

Whue  it  is  not  necessary  to  create  a 
new  benefit-cost  analysis  at  each  stage 
of  the  information  Fystems  life  cycle,  it 
is  useful  to  refresh  hese  analyses  with 
up-to-date  information  to  ensure  the 
continued  viability  of  an  information 
system  prior  to  and  during 
implementation.  Reasons  for  updating  a 
benefit-cost  analysi-. may  include sudi 


factors  as  significant  changes  in 
projected  costs  and  benefits,  major 
changes  in  requirements  (including 
legislative  or  regulatory  changes),  or 
empirical  data  based  on  performance 
measurement  gained  through  prototype 
or  pilot  experience. 

(2)  Strategic  Information  Resources 
Management  (IRM)  Planning.  Linking 
IRM  planning  to  agency  strategic 
planning  ensures  that  agencies  apply 
information  resources  to  programs  that 
support  the  achievement  of  agreed-upon 
mjssion  goals.  Additionally,  the 
agencies  may  avoid  automating  out-of- 
date,  ineffective,  or  inefficient 
procedures  and  work  processes. 

Agency  planning  efforts  should 
establish  agency-wide  information  and 
information  technology  architectures. 
Such  architectures  should  provide  a 
technical  framewoik  for  u[>dates  to 
existing  and  new  information  systems. 
Agencies  should  integrate  proposed 
information  systems  projects  into  the 
architecture  in  a  manner  that  will 
ensure  progress  towards  achieving  an 
open  systems  environment.  Agency 
strategic  IRM  planning  should  describe 
the  parameters  (e.g.,  technical 
standards)  of  such  an  architecture  and 
operational  plaiming  should  describe 
how  the  agency  intends  to  put  the 
technology  in  place  to  build  such  an 
architecture. 

Agencies  should  also  devote 
managaroent  attention  to  more 
immadiflte  issues  of  information 
resources  management  planning.  This 
operational  level  of  planning,  providing 
a  one  to  five  year  focus  to  agency  IRM 
activities  and  projects,  should  address 
agency  strategies  to  move  toward  an 
open  systems  environment.  These 
strategies  should  consist  of  one  or 
multiple  profiles  (an  internally 
consistent  subset  of  standards),  based  cm 
the  current  version  of  the  Application 
Portability  Profile,  which  address  issues 
such  as  satisfying  functional  user 
requirements,  accommodation  of 
standards,  interoperability,  application 
portability,  and  scalability  by  defining 
interfaces,  services,  protocols,  and  data 
formats  in  terms  of  nonproprietary 
specifications. 

Agency  o[>erational  planning  should 
also  communicate  to  the  pubbc  how  the 
agency's  application  of  information 
resources  might  affect  them.  For  the 
contractor  community,  this  includes 
articulating  the  agency's  intent  to 
acquire  information  resources  horn  the 
private  sector.  OMB  encourages 
agencies  to  use  Section  43  of  OMB 
Circular  No.  A-11  to  serve  this  purpose. 
These  data  are  not  acquisition  sensitive, 
and  therefore  should  be  distributed  as 
widely  as  possible  to  the  vendor 
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community  in  order  to  promote 
competition. 

This  operational  planning  should  also 
include  initiatives  to  reduce  the  burden, 
including  information  collection 
burden,  an  agency  imposes  on  the 
public.  Too  often,  for  example,  agencies 
require  personal  visits  to  government 
offices  during  office  hours  inconvenient 
to  the  public.  Consequently,  agencies 
should  plan  to  use  information 
technology  in  ways  that  make  the 
public's  dealing  with  the  Federal 
government  as  "user-friendly"  as 
possible.  In  particular,  agencies  should 
focus  on  how  to  better  utilize  the  data 
they  currently  collect  from  the  public. 
Because  agencies  have  not  shared  their 
respective  information  inventories,  the 
public  often  must  respond  to 
duplicative  information  collections  from 
various  agencies  or  their  components. 
Any  such  sharing  of  information  about 
individuals  should  be  consistent  with 
the  Privacy  Act  of  1974.  as  amended, 
and  Appendix  I  of  this  Circular. 

(3)  Information  Systems  Management 
Oversight.  While  each  phase  of  a  life 
cycle  may  have  unique  characteristics, 
the  dividing  line  between  the  phases 
may  not  always  be  distinct.  For 
instance,  both  planning  and  evaluation 
should  continue  throughout  the  life 
cycle.  In  fact,  during  any  phase,  it  may 
be  necessary  to  revisit  the  previous 
stages  based  on  new  learning  or  changes 
in  the  environment  in  which  the  system 
is  being  developed.  OMB  is  currently 
working  with  GSA  to  provide  agencies 
with  technical  assistance  to  explain  how 
agencies  may  apply  this  life  cycle 
management  philosophy. 

This  policy  describes  a  life  cycle.  It 
does  not,  however,  make  a  definitive 
statement  that  there  must  be  four  versus 
five  phases  of  a  life  cycle  because  the 
life  cycle  varies  by  the  nature  of  the 
information  system.  Only  two  phases 
are  common  to  all  information 
systems — a  beginning  and  a  end.  As  a 
result,  life  cycle  management 
techniques  that  agencies  can  use  may 
vary  depending  on  the  complexity  and 
risk  inherent  in  the  project. 

Agencies  should  consider  the 
definition  of  what  constitutes  a  "major 
information  system"  for  purposes  of  this 
Circular  when  determining  the 
appropriate  level  of  oversight  for  an 
information  system.  The  anticipated 
dollar  size  of  an  information  system  or 
a  supporting  acquisition  is  only  one  of 
the  determinants  of  the  level  of 
management  attention  an  information 
system  requires.  Additional  issues  to 
consider  include  the  maturity  and 
stability  of  the  technology  under 
consideration,  how  well  defined  the 
users'  requirements  are,  the  level  of 


stability  of  program  and  user 
requirements,  and  security 
considerations. 

For  instance,  certain  risky  or  "cutting- 
edge"  information  systems  require 
closer  scrutiny  and  more  points  of 
review  and  evaluation.  This  is 
particularly  true  when  an  agency  uses 
an  evolutionary  life  cycle  strategy  that 
requires  a  technical  and  financial 
evaluation  of  the  project's  viability  at 
prototype  and  pilot  testing  phases. 
Projects  relying  on  commercial  off-the- 
shelf  technology  and  applications  will 
generally  require  less  oversight  than 
those  using  custom-designed  software. 
One  of  the  elements  of  this  life  cycle 
management  philosophy  is  the 
recognition  of  imbedded  and/or  parallel 
life  cycles.  Within  an  information 
system's  life  cycle  there  may  be  other 
subsidiary  life  cycles.  For  instance,  most 
Federal  information  systems  projects 
include  an  acquisition  of  goods  and 
services  that  have  life  cycle 
characteristics.  Some  projects  include 
software  development  components, 
which  also  have  life  cycles.  At  the  same 
time,  information  systems  project 
managers  must  coordinate  with  the 
budget  and  human  resource 
management  cycles  that  exist  in  the 
agency. 

The  distinction  between  information 
system  life  cycles  and  acquisition  life 
cycles  is  important  when  considering 
the  implications  of  Circular  A-109  to 
the  acquisition  of  information  resources. 
Circular  A-109  pertains  to  acquisition 
of  major  systems  and  its  applicability  to 
the  acquisition  of  information  resources 
is  discussed  in  more  detail  in  the  next 
section. 

Section  8b(2)  of  the  Circular 
underscores  the  need  for  agencies  to 
bring  an  agency-wide  perspective  to  a 
number  of  information  resources 
management  issues.  These  issues 
include  policy  formulation,  planning, 
architecture  creation  and  support,  and 
project  life  cycle  management.  Agencies 
should  also  provide  for  coordinated 
decision  making  (Section  8b(3)(f))  in 
order  to  bring  together  the  perspectives 
from  across  an  agency,  and  outside  if 
appropriate.  Interested  groups  typically 
include  functional  users,  managers  of 
financial  and  human  resources, 
information  resources  management 
specialists,  and,  as  appropriate,  affected 
publics. 

(4)  Use  of  Information  Systems  and 
Acquisition  of  Information  Technology. 
Outsourcing,  or  relying  on  the  private 
sector  to  provide  a  service  instead  of  a 
set  of  gooids,  may  include  such  activities 
as  telecommunications  services, 
computer  center  operations, 
architectural  design,  software 


development,  or  other  analytical 
support  of  agency  information  resources 
management  activities. 

Consistent  with  the  requirements  of 
both  the  Brooks  Act  and  the  Paperwork 
Reduction  Act.  agencies  should  acquire 
information  resources  to  serve  a  number 
of  purposes  that  include  improving 
service  delivery,  reducing  the  cost  of 
Federal  program  administration,  and 
minimizing  burden  of  dealing  with  the 
Federal  government.  Any  evaluation  of 
acquisition  of  information  resources 
must  assess  both  the  benefits  and  costs 
of  applying  technology.  Focussing  on 
only  the  cost  of  the  technology 
addresses  only  half  of  the  issue. 

Circular  A-130  recognizes  that 
agencies  may  wish  to  ask  potential 
offerors  to  propose  different  technical 
solutions  and  approaches  to  fulfilling 
agency  requirements. 

Agencies  should  apply  Circular  A- 
109  acquisition  strategies  for 
information  resources  when: 

(1)  The  agency  intends  to  fund 
operational  tests  and  demonstrations  of 
system  design: 

(2)  The  risk  is  high  due  to  the 
unproven  integration  of  custom 
designed  software  and/or  hardware 
components; 

(3)  The  estimated  cost  savings  or 
operational  improvements  from  such  a 
demonstration  will  further  improve  the 
return  on  investment;  or 

(4)  The  agency  wants  to  acquire  a 
solution  based  on  state-of-the-art, 
unproven  technology. 

Agencies  should  ensure  that 
acquisitions  for  new  information 
resources  services  comply  with  GSA 
regulations  concerning  information 
technology  accessibility  for  individuals 
with  disabilities  |41  C.F.R.  201-20.103- 

7). 

(5)  Information  Processing  Service 
Organizations  (IPSO).  This  section 
incorporates  guidance  once  found  in 
Appendix  II  to  better  reflect  the 
relationship  of  cost  accounting,  cost 
recover)',  and  sharing  to  the  overall 
policy  in  the  Circular.  This  policy 
guidance  uses  the  terms  "sharing"  and 
"cross  servicing"  interchangeably  rather 
than  trying  to  continue  the  distinction 
of  the  past.  The  term  "sharing"  had 
been  interpreted  as  furnishing  excess 
information  processing  capacity  to  users 
where  the  primary  service  provided  was 
data  processing  and  any  other  support 
services  were  incidental.  The  term 
"cross  servicing"  included  a  broader 
scope  of  technical  assistance  services 
and  might  include  software 
development  for  instance. 

The  policy  retains  the  principle  that 
bringing  market  forces  to  bear  on  the 
consumption  of  information  processing 
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users  should  retain  the  ability  to  acquire 
services  from  a  variety  of  service 
providers,  inside  and  outside  the 
Federal  govemmen :.  so  that  market 


forces  can  be  brought  to  bear  on  the 
provision  of  these  services. 
|FR  Doc.  93-22145  Filed  9-9-93;  8:45  amj 
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DEPARTMENT  OF  EDUCATION 

[CFOA  Nos.  84.036  A  &  B] 

Library  Education  and  Human 
Resource  Development  Program; 
Inviting  Applications  for  New  Awards 
for  Fiscal  Year  (FY)  1994 

Purpose  of  Program:  The  purpose  of 
the  Library  Education  and  Human 
Resource  Development  Program  is  to 
promote  bigh  quality  library  and 
information  science  education.  The 
program  provides  grants  to  institutions 
of  higher  education  and  library 
organizations  or  agencies  to  recruit, 
educate,  and  train  persons,  and  to 
establish,  develop,  or  expand  programs, 
through  courses  of  study  or  staff 
development  (including  institutes), 
fellowships,  or  traineeships  in  library 
and  information  science. 

This  program  furthers  all  of  the 
National  Education  Goals.  In  particular, 
it  supports  Goal  Five,  which  calls  for 
ever>'  adult  American  to  be  literate  and 
to  possess  the  knowledge  and  skills 
necessary  to  compete  in  a  global 
economy. 

Eligible  Applicants:  Eligible 
applicants  are  institutions  of  higher 
education,  library  organizations,  and 
library  agencies. 

Deadline  for  Transmittal  of 
Applications:  November  30.  1993. 

Deadline  for  Intergovernmental 
Review:  January  31, 1994. 

Applications  Available:  September 
29.  1993. 

Available  Funds:  For  fellowship 
grants:  $3.5  million  (master's  and 
doctoral  only).  For  institute  grants:  $1.5 
million. 

Estimated  Range  of  Awards:  For 
fellowship  grants:  $22.000— $332,000. 
For  institute  grants:  $35.000— $125,000. 

Estimated  Average  Size  of  Awards: 
For  fellowship  grants:  $78,000.  For 
institute  grants:  $66,000. 

Estimated  Number  of  Awards:  For 
fellowship  grants:  45.  For  institute 
grants:  23. 

Note:  The  Department  is  not  bound  by  any 
estimate  in  this  notice. 

Project  Periods:  For  fellowship  grants; 
A  new  fellowship  grant  at  the  master's 
level  must  be  at  least  one  academic  year; 
a  new  fellowship  at  the  doctoral  level 
must  be  at  least  one  academic  year  and 
may  be  planned  for  up  to  two  additional 
annual  budget  periods  to  be  awarded  on 
a  noncompetitive  continuation  basis. 

For  institute  grants:  A  long-term 
institute  project  must  provide  at  least 
one  academic  year  but  no  more  than  12 
months  of  training;  a  short-term 
institute  project  must  provide  at  least 
one  week  but  no  more  than  six  weeks 
of  training. 


Applicable  Regulations:  [a)  The 
Education  Department  General 
Administrative  Regulations  (EDGAR)  in 
34  CFR  parts  74.  75.  77.  79.  82.  85.  and 
86;  and  (b)  The  regulations  for  this 
program  as  published  in  the  Federal 
Register  on  August  26.  1993  (58  FR 
45210). 

Priorities 

CFDA  No.  84  036B— Fellowship  Projects 

Absolute  Priorities:  Under  34  CFR 
75.105(c)(3)  and  34  CFR  776.5  the 
Secretary  gives  an  absolute  preference  to 
applications  for  fellowships  that  meet 
one  or  more  of  the  following  priorities. 
The  Secretary  funds  under  this 
competition  only  applications  for 
fellowships  that  meet  one  or  more  of  the 
following  priorities: 

Absolute  Priority  I— To  recruit, 
educate,  train,  retrain  and  retain 
minorities  in  library  and  information 
science. 

Absolute  Priority  2— To  educate,  train 
or  retrain  library  personnel  in  areas  of 
library  specialization  where  tbere  are 
currently  shortages,  such  as  school 
media,  children's  services,  young  adult 
services,  science  reference,  and 
cataloging. 

Absolute  Priority  3— To  increase 
excellence  in  library  education  by 
encouraging  study  in  library  and 
information  science  and  related  fields  at 
the  doctoral  level. 

Invitational  Priority:  Within  absolute 
priority  3  specified  in  this  notice  under 
fellowship  projects,  the  Secretary  is 
particularly  interested  in  applications 
that  meet  the  following  invitational 
priority.  However,  under  34  CFR 
75.105(c)(1)  an  application  that  meets 
this  invitational  priority  does  not 
receive  competitive  or  absolute 
preference  over  other  applications: 

Applications  for  fellowships  that 
place  particular  emphases  on  the  study 
of  library  planning,  evaluation,  and 
research. 

CFDA  No.  B4-036A— Institute  Projects 

Absolute  Priorities:  Under  34  CFR 
75.105(c)(3)  and  34  CFR  776.5(a)  the 
Secretary  gives  an  absolute  preference  to 
applications  that  meet  one  or  more  of 
the  following  priorities.  The  Secretary 
funds  under  this  competition  only 
applications  that  meet  one  or  more  of 
these  absolute  priorities: 

Absolute  Priority  1— To  recruit, 
educate,  train,  retrain  and  retain 
minorities  in  library  and  information 
sciences. 

Absolute  Priority  2— To  educate,  train 
or  retrain  library  personnel  in  areas  of 
library  specialization  where  there  are 
currently  shortages,  such  as  school 


media,  children's  services,  young  adult 
services,  science  reference,  and 
cataloging. 

Absolute  Priority  3 — To  train  or 
retrain  library  personnel  to  serve  the 
information  needs  of  the  elderly,  the 
illiterate,  the  disadvantaged,  or 
residents  of  rural  America. 

Invitational  Priority:  Within  absolute 
priorities  2  and  3  specified  in  this  notice 
under  institute  projects,  the  Secretary  is 
particularly  interested  in  applications 
that  meet  the  following  invitational 
priority.  However,  under  34  CFR. 
75.105(c)(1)  an  application  that  meets 
this  invitational  priority  does  not 
receive  competitive  or  absolute 
preference  over  other  applications: 

Applications  for  institutes  that  place 
particular  emphasis  on  libraries  and 
their  contributions  to  achieving  one  or 
more  of  the  following  National 
Education  Goals  (1.  2.  3,  4.  and  5): 

Goal  1— Readiness  for  School:  By  the 
year  2000.  all  children  in  America  will 
start  school  ready  to  learn. 

Goal  2— High  School  Completion:  By 
the  year  2000.  the  high  school 
graduation  rate  will  increase  to  at  least 
90  percent. 

Goal  3 — Student  Achievement  and 
Citizenship:  By  the  year  2000.  American 
students  will  leave  grades  four,  eight 
and  twelve  having  demonstrated 
competency  in  challenging  subject 
matter  including  English,  mathematics, 
science,  history,  and  geography:  and 
every  school  in  America  will  ensure  that 
all  students  learn  to  use  their  minds 
v\ell,  so  they  may  be  prepared  for 
responsible  citizenship,  further 
learning,  and  productive  employment  in 
our  modem  economy. 

Goal  4 — Science  and  Mathematics:  By 
the  year  2000,  U.S.  students  will  be  first 
in  the  world  in  science  and  mathematics 
achievement. 

Goal  5 — Adult  Literacy  and  Lifelong 
Learning:  By  the  year  2000,  every  adult 
American  will  be  literate  and  will 
possess  the  knowledge  and  skills 
necessary  to  compete  in  a  global 
economy  and  exercise  the  rights  and 
responsibilities  of  citizenship. 

Note:  Applicants  interested  in  the 
invitational  priority  addressing  libraries  and 
their  contributions  to  achieving  the  National 
Education  Goals  may  request  from  the 
program  office  the  complete  text  of  the  six 
goals,  including  the  objectives  supporting 
each  individual  goal. 

For  Applications  or  Information 
Contact:  Louise  Sutherland,  Acting 
Director,  Discretionary  Library  Programs 
Division,  U.S.  Department  of  Education. 
555  New  Jersey  Avenue.  NW..  room  404. 
Washington.  DC  20208-5571. 
Telephone  (202)  219-1315. 


Individuals  who  use  a  between  8  a.m.  and  8  p.m.,  Eastern  time, 

telecommunications  device  for  the  deaf  Monday  through  Friday. 

(TDD)  may  call  the  Federal  Information  Program  Authority:  20  U.S.C.  i02i.  1032. 
Relay  Service  (FIRS)  at  1-800-877-8339 


Dated:  September  3.  1993. 

Dick  W.  Hays. 

Acting  Assistan:  Secretary  for  Educational 
Research  and  Improvement. 

IFR  Doc.  93-22207  Filed  9-9-93;  845  ami 
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DEPARTMENT  OF  TRANSPORTATION 

Federal  Avtation  Administration 
[Dockst  No.  27026] 
RIN2120rAE77 

Explosive  Detection  Systems 

AGENCY:  Federal  Aviation 
Administration  (FAA).  DOT. 
ACTION:  Final  criteria  for  certification  of 
explosive  detection  systems. 

SUMMARY:  The  FAA  is  issuing  final 
criteria  for  the  certification  of  explosive 
detection  systems  (EDS)4o  screen 
checked  baggage  for  international 
flights.  The  criteria  establish  minimum 
performance  requirements  for  EDS 
equipment.  The  proposed  criteria  were 
issued  for  comment  on  November  4, 
1992  (Notice  No.  92-16;  57  FR  52698). 
This  action  implements  section  108  of 
the  Aviation  Security  Improvement  Act 
of  1990,  which  requires  the 
Administrator  to  certify  such  systems 
prior  to  mandating  their  deployment. 
This  document  includes  those  portions 
of  the  criteria  that  do  not  contain 
sensitive  security  information. 
EFFECTIVE  DATE:  September  10, 1993. 
FOR  FURTHER  INFORMAT»ON  CONTACT: 
Mr.  Bruce  Butterworth,  Director  (ACP- 
1).  Office  of  Civil  Aviation  Security 
Policy  and  Planning,  Federal  Aviation 
Administration,  800  Independence 
Avenue,  SW.,  Washington,  DC.  20591, 
telephone  202-267-8058. 

SUPPLEMENTARY  INFORMATION: 

Availability  of  Document 

Any  person  may  obtain  a  copy  of  this 
document  by  submitting  a  request  to  the 
Federal  Aviation  Administration,  Office 
of  Public  Affairs,  Attention:  Public 
Inquiry  Center  APA-230,  800 
Independence  Avenue,  SW., 
Washington.  IX:  20591,  or  by  calling 
(202)  267-3484.  Communications  must 
identify  the  docket  number. 

Release  of  National  Security  and 
Sensitive  Information 

The  Assistant  Administrator  for  Civil 
Aviation  Security  has  determined  that 
certain  portions  of  the  final  criteria  are 
of  national  security  concern  and  require 
safeguarding  from  unauthorized 
disclosure  pursuant  to  Executive  Order 
12356  (National  Security  Information). 
Further,  pursuant  to  14  CFR  part  191 
(Withholding  Security  Information  from 
Di.'M:losure  Under  the  Air  Transportation 
Security  Act  of  1974).  certain 
unclassified  information  has  been 
determined  to  be  sensitive  security 
information.  Upon  request,  the  complete 
criteria  will  be  provided  to  prospective 


manufacturers  of  explosive  detection 
equipment,  and  other  interested  parties 
with  a  bona  fide  need  to  have  the 
complete  criteria,  provided  such 
persons  have  appropriate  authorization 
for  access  to  U.S.  Government  national 
security  information  and/or  security 
sensitive  information. 

Availability  of  Criteria 

Persons  requesting  access  to,  or  a 
copy  of.  the  complete  text  (including  all 
classified  and  sensitive  security 
information)  of  the  "Final  Criteria  for 
Certification  of  Explosive  Detection 
Systems,"  may  WTite  to  the  Federal 
Aviation  Administration,  Office  of  Civil 
Aviation  Security  Operations,  Attention: 
FAA  Security  Control  Point  (ACO- 
320A),  Docket  No.  ACP-27026-C.  800 
Independence  Avenue,  SW.. 
Washington,  DC  20591. 

Individuals  requesting  the  final 
criteria  must  include  information 
regarding  authorizations  and  security 
clearances  for  access  to  U.S. 
Government  national  security 
information,  and  sufficient  explanatory 
information  supporting  the  request  to 
demonstrate  a  bona  fide  need  to  know 
the  information  contained  in  the  final 
criteria. 

Background 

During  the  past  two  decades,  the  FAA 
has  been  working  on  the  development  of 
explosive  detection  equipment,  with  the 
initial  explosive  detection  research  and 
development  (R&D)  efforts  beginning  in 
1977.  As  a  part  of  these  R&D  efforts,  in 
1983  the  FAA  established  a  formal, 
internal  statement  of  detection  and  false 
alarm  performance  goals  for  explosive 
detectors  for  checked  baggage,  air  cargo, 
carry -on  baggage  and  passengers.  Based 
upon  additional  information  and  further 
evaluation,  these  FAA  explosive 
detection  goals  were  revised  and 
upgraded  in  1986  to  reflect  the  changing 
terrorist  threat  to  civil  aviation.  Portions 
of  these  performance  requirements  were 
further  revised  in  Augu.st  1989  in 
anticipation  of  using  explosive 
detection  equipment  for  screening 
international  checked  baggage. 

The  December  1988  catastrophic 
bombing  of  Pan  American  World 
Airways  Flight  103  over  Lockerbie. 
Scotland,  increa.sed  the  focus  on 
explosive  detection  capabilities  and  the 
desire  to  prevent  recurrences  of  such  an 
event.  This  tragedy  prompted  the 
passage  of  Public  Law  101-45  (June  30. 
1989)  containing  the  following 
requirement,  that — 

Not  later  than  thirty  days  after  the 
date  of  enactment  of  this  Act,  the 
Federal  Aviation  Administrator  shall 
initiate  action,  including  such 


rulemaking  or  other  actions  as 
necessary,  to  require  the  use  of 
explosive  detection  systems  that  meet 
minimum  performance  standards 
requiring  the  application  of  technology 
equivalent  to  or  better  than  thermal 
neutron  analysis  technology  at  such 
airports  (whether  located  within  or 
outside  the  United  States)  as  the 
Administrator  determines  that  the 
installation  and  use  of  such  system  is 
necessary  to  ensure  the  safety  of  air 
commerce.  The  Administrator  shall 
complete  these  actions  within  sixty  days 
of  enactment  of  the  Act. 

As  a  result  of  this  statutory  mandate, 
on  July  10.  1989.  the  FAA  issued  a 
notice  proposing  to  amend  14  CFR  108 
to  require  U.S.  air  carriers  to  use  an 
explosive  detection  system  (EDS)  for 
screening  checked  baggage  on 
international  Hights  (54  FR  28985). 
Thereafter,  the  FAA  issued  a  final  rule 
(14  CFR  108.20,  effective  on  October  5, 
1989)  specifying  the  procedures  for 
deployment  by  air  carriers  of  systems 
for  screening  checked  baggage  (54  FR 
36938),  when  their  security  programs 
are  amended  by  the  FAA.  Section 
108.20  provides  that— 

When  the  Administrator  .shall  require 
an  amendment  under  §  108.25,  each 
certificate  holder  required  to  conduct 
screening  under  a  security  program 
shall  use  an  explosive  detection  system 
that  has  been  approved  by  the 
Administrator  to  screen  checked 
baggage  on  international  flights  in 
accordance  with  the  certificate  holder's 
security  program. 

Responding  to  the  Pan  Am  103 
tragedy,  on  August  4, 1989.  former 
President  Bush  established  the 
President's  Commission  on  Aviation 
Security  and  Terrorism  (Commission) 
(E.O.  12586).  The  Commission  was 
tasked  to  assess  the  overall  effectiveness 
of  the  U.S.  civil  aviation  security 
system. 

The  Commission's  May  15.  1990. 
report  presented  a  series  of 
recommendations  intended  to  improve 
the  U.S.  civil  aviation  security  system, 
which  is  administered  by  tiie  FAA's 
Office  of  Civil  Aviation  Security.  The 
Commission  generally  criticized  the 
FAA's  explosive  detection 
requirements,  and  specifically  criticized 
the  detection  capabilities  and  false 
alarm  rates  of  the  thermal  neutron 
analysis  explosive  detection  system. 
The  Commission's  report  recommended 
that  the  FAA  "•  *  *  should  undertake 
a  vigorous  effort  to  marshal  the 
necessary  expertise  to  develop  and  test 
effective  explosive  detection  systems." 
The  Commission's  recommendations 
formed  the  basis  of  the  Aviation 
Security  Improvement  Act  of  1990, 
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Public  Law  101-604  (tbe  Aviation 
Security  Improvement  Act  or  tbe  Act). 

Section  108  of  tbe  Act  amends  Title 
ni  of  tbe  Federal  Aviation  Act  of  1958 
(49  U.S.C  App.  1341-1358)  by  adding, 
among  otbers,  a  new  section  320, 
entitled  Deployment  of  Explosive 
Detection  Equipn>ent.  This  section 
provides  specific  guidance  on  bow  to 
implement  14  CFR  108.20.  Section  320 
provides  in  pertinent  part  tbat — 

No  deployment  or  purchase  of  any 
explosive  detection  equipment  pursuant 
to  sections  108.7(b)(8)  and  108.20  of 
title  14.  Code  of  Federal  Regulations,  or 
any  similar  rule,  sball  be  required  after 
the  date  of  the  enactment  of  this  section, 
unless  the  Administrator  certiHes  tbat, 
based  on  tbe  results  of  tests  conducted 
pursuant  to  protocols  developed  in 
consultation  with  expert  scientists  from 
outside  the  Federal  Aviation 
Administration,  such  equipment  alone 
or  as  part  of  an  integrated  system  can 
detect  under  realistic  air  carrier 
operating  conditions  the  amounts, 
configurations,  and  types  of  explosive 
material  which  would  be  likely  to  be 
used  to  cause  catastrophic  damage  to 
commercial  aircraft. 

The  Act  further  mandates  tbat  tbe 
FAA  complete  an  intensive  review  of 
security  threats  to  civil  aviation,  and 
establish  and  carry  out  a  program  to 
accelerate  R&D  efforts.  As  evidence  of 
the  concern  for  prompt  action,  section 
107  of  tbe  Act  states  in  pertinent  part 
tbat— 

It  shall  be  the  purpose  of  tbe 
[accelerated  research  and  development) 
program  to  develop  and  have  in  place 
not  later  than  36  months  such  new 
equipment  and  procedures  as  are 
needed  to  meet  tbe  technological 
challenges  presented  by  terrorism. 

In  1990,  two  other  significant  reports 
were  issued  subsequent  to  the  report  of 
the  President's  Commission,  the  first  by 
the  National  Academy  of  Sciences  and 
the  second  by  tbe  Congressional  Office 
of  Technology  Assessment.  These 
organizations  recommended  that  the 
FAA  set  EDS  standards  tbat  require 
detection  of  substantially  smaller 
amounts  of  explosives  than  previously 
specified.  In  addition,  they  made 
recommendations  regarding  foise  alarm 
rates,  throughput  and  other  parameters, 
and  stated  tbat  it  is  generally  accepted 
that  DO  single  technology  can  currently, 
or  in  tbe  near  future  be  expected  to, 
meet  these  substantially  more  stringent 
requirements. 

Devebpmenl  of  the  fmaH  Oiteria 

Issuance  of  the  final  criteria  responds 
to  tbe  statutory  mandate  for  testii^  and 
certifying  EDS  equipment  and  takes  into 
account  the  comments  received 


regarding  tbe  pntposed  criteria  in  Notice 
No.  92-16.  In  October  1991,  tbe  FAA 
completed  an  in'emal  review  of  all 
previous  studies  reviews,  analyses  and 
other  materials  associated  with 
explosive  detect  on.  The  review  was  the 
most  extensive  examination  yet 
conducted  of  pre  vious  classified  and 
non-classified  te::hnical  re^iewrs  and 
available  inform  ition  on  the  amounts, 
types  and  config  ^rations  of  explosives 
used  in  attempted  or  successful  acts  of 
sabotage  against  dvil  aviation. 

This  review  provided  tbe  basis  for 
developing  tbe  proposed  c-iteria.  The 
proposed  criteri{  were  bas^^d  upon  the 
best  scientific,  ir  telligence  and 
investigative  information  available.  The 
amounts  and  types  of  explosives 
specified  in  tbe  |>roposed  mteria 
reflected  the  adv  ce  and  counsel  of  the 
intelligence  community,  including, 
among  others,  tha  Federal  Bureau  of 
Investigation,  thn  Central  Intelligence 
Agency,  the  Depirtment  of  Defense,  and 
tbe  Department  c  f  State.  The  FAA  also 
consulted  with  a  number  of 
independent  experts  in  the  scientific 
community  (bott  from  within  and 
outside  the  Fede-al  government)  in  early 
1992,  including  jirominert  scientists  on 
the  Aviation  Sec  irity  R&D 
Subcommittee  of  tbe  FAA  Research. 
Engineering  and  Development  Advisory 
Committee,  as  woll  as  tbe  National 
Academy  of  Scie  ices. 

While  tbe  FAA  has  a  high  degree  of 
confidence  in  th(  infcnmetion  gathered 
for  developing  the  criteria,  tbe  Agency, 
in  consultation  with  tbe  intelligence 
and  scientific  communities,  continues 
its  efforts  to  anaWze  potential  changes 
in  the  capabilitie :  of  and  attack  metbods 
used  by  terrorists.  Further,  tbe  FAA  is 
engagMl  in  an  aggressive  research 
program  to  develop  additional  scientific 
and  analytical  da  a  to  more  precisely 
quantify  the  elements  of  the  criteria,  and 
to  perform  labors  :ory  and  field  test 
validations  of  these  elements.  This 
includes  the  reseiircb  being  conducted 
on  aircraft  and  cargo  container 
hardening. 

Based  on  the  need  to  respond  to 
changes  in  tbe  nHlbods  used  by 
terrorists,  it  is  pot«ible  tbat.  at  some 
future  time,  these  on-going  projects  may 
identify  changes  in  tbe  amounts, 
configurations,  ard  types  of  explosive 
material  that  miglit  be  u.'^d  to  cause 
catastrophic  dami  ge  to  commercial 
aircraft.  In  tbat  caw,  tbe  criteria  will  be 
amended  appropriatefy.  ahbough  any 
changes  are  expected  to  be  smalL  Tfais 
issue  is  addressed  in  the  discussion  of 
comments  sectioD  of  tbi;  document. 

The  FAA  lecogrdzes  tbe  lequiienaent 
of  the  Act  to  move  expedttioushr  to  put 
in  place  new  equipment  to  combat  the 


technological  challenges  of  terrorism. 
The  reloMe  of  tbe  final  certification 
criteria  is  an  essential  step  in  the 
process  of  deploying  effective  EDS  to 
improve  aviation  security.  It  is  critical 
to  facilitating  efforts  of  manufacturers 
and  system  integrators  to  develop, 
combine  and  test  such  systems.  The 
FAA  contends  that  there  may  be 
combinations  of  technologies  available 
now  (or  in  the  near  future)  that  can  be 
effectivefy  integrated  to  meet  the 
criteria,  ajid  encourages  potential 
vertdors  to  combine  their  resources  to 
build  systems  as  rapidly  as  possible. 

Management  Plan  for  Certificatioii 
Testing 

The  FAA  has  prepared  a  separate 
man^ement  plan  outlining  the 
fran>ework  for  EDS  certification  testing. 
The  draft  version  of  this  management 
plan  for  EDS  certification  testing  is 
based  up»on  tbe  general  testing  protocols 
developied  independently  for  the  FAA 
by  the  Naticmal  Academy  of  Sciences 
and  incorporates  comments  to  the  draft 
criteria  as  iK>ted  in  tbe  discussion  of 
comments.  Tbe  Notice  of  Availability  of 
this  draft  dociunent  was  published  in 
the  Federal  Register  on  June  22. 1993 
(58  FR  33967). 

DiscttssHWi  of  Comnients 

The  FAA  received  18  comments 
responding  to  issues  raised  in  the 
unclassified  portion  of  the  Explosive 
Detection  Systems;  Proposed  Criteria  for 
Certificatioo,  Notice  No.  92-16.  The 
commenters  include:  Air  Line  Pilots 
Association  (ALPA);  Air  Transport 
Association  (ATA);  Airports  Association 
Council  International  (AAO); 
Department  of  Transport.  United 
Kingdom;  Families  of  Pan-Am  103/ 
Lockerbie;  numerous  manufacturers  of 
explosive  detection  equipment;  and 
National  Association  of  Photographic 
Manufocrturers. 

The  following  discussion  addresses 
tbe  views  of  the  commenters  and  the 
FAA's  response  to  tbe  issues  raised. 

Relating  Criteria  to  Deplo3rmeBt 

Six  commenters  discuss  several 
recommendations  and  ccmcems  over  tbe 
future  nae  of  tbe  EDS  equipment. 
Specufically,  tbe  respondents  express 
concerns  regarding  tbe  use  and  the 
placenteot  of  tbe  equipment  by  tbe 
carriers,  along  with  questions  on  tbe 
effect  EDS  d^loyment  will  have  on 
current  security  procedures. 

Two  of  tbe  commenters,  AACl  and 
ATA,  contend  tbat  tbe  EDS  cannot  be 
approved  until  tbe  FAA  indicates  a 
need  for  the  equipment.  ATA  argues 
tbat  tbe  EDS  equipmmt  will  be 
expensive  and  should  onfy  be  required 
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where  there  is  a  clear  justification, 
contending  that  neither  certification  nor 
mandated  deployment  should  occur 
until  the  threats  which  the  EDS  are 
intended  to  counter  are  established  and 
the  operational  and  economic 
implications  are  evaluated.  AACI  also 
argues  that  the  threat  should  be 
established  indicating  the  need  for  the 
EDS  before  the  requirements  are 
implemented.  AAQ  also  points  to  the 
FAA  Technical  Center's  efforts  to 
develop  a  computer  simulation  program 
to  analyze  the  effects  of  EDS  on  airport 
operations  and  tranic  flow  as  an 
example  of  research  that  should  be 
completed  prior  to  mandated 
deployment  of  the  eauipment. 

Two  commenters  discuss  other 
countries'  efforts  on  explosive  detection. 
One  states  that  in  the  United  Kingdom 
the  explosive  detection  equipment  used 
for  screening  is  located  at  or  near  the 
check-in  area.  The  commenter  contends 
that  this  placement  is  preferred  because 
the  passenger  is  available  to  resolve  any 
threat  bags.  The  other  commenter 
indicates  the  deployment  of  advanced 
technology  is  3  to  5  years  away.  The 
commenter  argues  that  several  European 
countries  are  closer  to  deployment  of 
explosive  detection  equipment  and 
encourages  the  FAA  to  work  with  its 
European  counterparts  to  coordinate  the 
standards.  This  commenter  contends 
that  the  delay  in  mandated  deployment 
is  in  conflict  with  the  "purpose  of  the 
accelerated  research  and  development 
program  to  develop  and  have  new 
equipment  in  place  not  later  than  36 
months."  It  also  argues  that  the 
government  should  establish  some  form 
of  financial  incentives  to  allow  fimding 
of  the  purchase  and  deployment  of  this 
equipment  at  Category  X  airports. 

Several  commenters  discuss  the 
issues  surrounding  the  effect  the 
mandated  deployment  of  EDS  will  have 
on  the  current  security  procedures  and 
the  placement  of  the  equipment  in 
airports.  One  of  these  commenters 
believes  that  the  proposed  criteria  did 
not  address  the  scope  of  specific 
deployment  at  any  facility  (e.g..  use  at 
the  check-in  area  or  in  the  baggage 
make-up  area),  but  expresses  the 
opinion  that  this  issue  will  clearly  have 
the  greatest  physical  impact  on 
facilities.  The  commenter  adds  that 
using  EDS  for  targeted  flights,  selected 
baggage  or  speciBed  locations  requires 
physical  planning  different  from  that 
required  for  a  100  percent  coverage  for 
all  international  flights.  Another 
commenter  states  the  FAA  must  clearly 
determine  the  nee  of  EDS  equipment  to 
structure  the  certification  reiquirements 
and  its  effect  on  current  security 
procedures  (e.g.,  use  of  EDS  should 


exceed  the  effectiveness  of  current 
security  procedures).  The  commenter 
contends  that  EDS  deployment  will 
determine  the  degree  of  sophistication 
required  by  the  equipment.  The 
commenter  also  argues  that  if  EDS  is  not 
intended  to  replace  current  procedures, 
the  use  of  such  equipment  must  provide 
appreciable,  economic  enhancements  to 
existing  procedures. 

Another  commenter  states  that 
locating  the  EDS  at  the  check-in 
counters  or  in  the  queue  prior  to  the 
ticket  counter  would  be  convenient 
because  the  passenger  would  be 
available  to  assist  in  resolving  possible 
threat  bags,  although  it  could  require 
specific  shielding  standards.  This 
commenter  further  states  that  employing 
EDS  within  the  baggage  system  would 
have  the  greatest  impact  on  facilities 
and  would  require  an  extra  effort  to 
match  the  passenger  with  the  bag.  if  a 
search  is  necessary.  Overall  the 
commenter  states  that  physical  planning 
and  airport  operational  issues  are  major 
determinates  for  EDS  criteria.  The 
commenter  concludes  by  stating  that  the 
extent  of  mandated  deployment  and  the 
detailed  physical  operating  issues  for 
any  existing  or  planned  terminal  facility 
must  also  be  addressed. 

An  equipment  manufacturer  believes 
that  criteria  are  needed  as  the  first  step 
towards  deployment  and  that  it  will 
provide  invaluable  direction  and 
definition  to  the  efforts  of  equipment 
manufacturers.  However,  this  ' 
commenter  is  concerned  as  to  when  the 
deployment  will  become  mandatory 
explaining  that  the  proposed  criteria 
document  indicates  deployment  will 
not  occur  until  several  EDS  have  been 
certified.  This  commenter  contends  that 
a  mandatory  deployment  date  should  be 
set  based  on  a  suggested  maximum  cost 
per  bag.  even  if  only  one  system  is 
certified. 

Response:  While  the  criteria  for 
certification  of  EDS  equipment  will 
affect  the  eventual  mandated 
deployment  decision,  the  FAA  is 
handling  the  criteria  and  the 
deployment  decisions  separately.  The 
FAA's  existing  security  requirements 
are.  and  mandated  deployment  of  EDS 
equipment  will  be.  threat-driven. 

The  mandated  deployment  of  EDS 
equipment  will  be  phased-in  and  the 
deployment  decision  cannot  be  made 
until  at  least  one  EDS  has  been  certified. 
The  speed,  scope,  and  priority  of  the 
deployment  will  be  dependent  upon  the 
analysis  of  current  and  probable  future 
threats  with  the  initial  deployment 
targeted  at  higher  risk  locations.  Th^ 
total  life  cycle  costs  associated  with 
mandated  EDS  deployment  will  also  be 
considered  during  the  deployment 


decision,  including  costs  for 
installation,  personnel,  maintenance, 
operations,  and  delays.  This  analysis 
will  also  consider  unit  availability,  and 
specific  EDS  employment  issues  such  as 
throughput,  weight,  size,  and  even 
power  supply  requirements.  Ideally,  the 
FAA  would  like  to  avoid  full  scale 
mandated  deployment  until  at  least  two 
or  more  systems  are  certified,  in  order 
to  promote  competition  and  reduce  per 
unit  costs. 

The  FAA  will  also  carefully  consider 
whether  existing  security  procedures 
may  be  modified  or  eliminated  as  a 
result  of  mandated  EDS  employment. 
The  FAA's  goal  will  be  to  avoid 
redundancies  and  to  capture  potential 
cost  savings. 

The  FAA  seeks  to  maintain  flexibility 
in  the  operation  of  EDS  equipment.  For 
that  reason,  the  criteria  do  not  specify 
precise  operational  parameters  bec;ause 
that  may  constrain  the  ability  of 
designers  to  develop  systems  that  could 
address  the  tremendous  diversity  in 
operating  environments. 

As  part  of  the  pre-certification  vendor 
testing  and  data  collection  included  in 
the  draf^  Management  Plan  for  EDS 
Certification  Testing,  the  FAA  has 
established  a  minimum  level  of 
operational  analysis  required  before 
certification  testing.  If  there  are  any 
substantial  residual  questions  about  the 
overall  operating  envelope  (e.g.. 
reliability,  maintainability,  life  cycle 
costs  to  operate,  adaptability  to  a  variety 
of  airport  operating  environments)  of  a 
particular  EDS  after  certification  testing, 
the  FAA  would  work  to  resolve  these 
questions  through  whatever  means  are 
practical  including  an  operational 
airport  demonstration  prior  to  requiring 
deployment  of  that  equipment. 
However,  the  costs,  delays  and  other 
problems  associated  with  full  scale 
operational  testing  of  EDS  equipment  at 
airports  as  a  prerequisite  for 
certification  are  not  acceptable. 

On  a  related  issue,  the  FAA  has 
modified  the  criteria  allowing  for 
reciprocal  recognition  of  EDS  testing 
and  certification  by  aviation  security 
organizations  of  foreign  governments. 
This  is  discussed  later  in  this  document. 

Finally,  the  FAA  chose  not  to  include 
a  maximum  cost  per  bag  because  several 
EDS  units  may  eventually  be  certified 
for  use.  The  estimated  price  ranges  and 
capabilities  of  the  equipment  may  vary 
considerably  depending  upon 
individual  airport  installation  scenarios 
resulting  in  a  range  of  values  for 
calculating  a  cost  per  bag.  For  example, 
an  inexpensive  but  slower  EDS  may  be 
ideal  for  low  volume  applications  even 
though  it  may  have  a  higher  cost  per  bag 
screened  due  to  a  lower  usage  rate. 
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Therefore,  the  FAA  contends  that  it  is 
inappropriate  to  include  the  calculated 
cost  per  bag  limitation  in  the  criteria. 

General  Operational  Requirements 

Four  of  the  commenters  address  the 
general  operational  requirements 
proposed  in  the  criteria.  One  commenter 
explains  that  because  of  the 
"professional"  nature  of  many  terrorists. 
the  potential  explosive  devices  may  be 
of  a  quality  that  is  not  easily  detected  by 
configuration  or  components.  Therefore, 
the  commenter  supports  the 
requirement  in  the  proposed  criteria 
thai  the  EDS  be  capable  of  detecting 
explosives. 

Two  commenters  specifically  discuss 
the  use  of  X-ray  equipment.  The  first 
references  the  FAA's  past  recognition  of 
the  need  to  have  X-ray  standards 
requiring  either  that  the  equipment  not 
damage  film,  or  that  signs  be  posted 
notifying  passengers  of  the  potential 
damage  to  film.  This  commenter 
recommends  that  the  statement  in  the 
proposed  criteria,  "the  EDS  must  not 
cause  damage  or  significant  residual 
change  to  the  luggage  or  its  contents" 
apply  to  film  being  exposed  to  X-rays. 
The  other  commenter  argues  that  it  has 
been  FAA's  policy  to  allow  the  use  of 
X-ray  equipment  that  is  not  film  safe 
provided  warning  signs  are  posted 
advising  passengers  to  remove  all  X-ray, 
scientific,  and  high  speed  film  before 
approaching  nominally  film-safe 
security  equipment. 

AnoUier  commenter  also  supports  the 
requirement  in  the  proposed  criteria 
that  the  EDS  be  neither  destructive  nor 
invasive  in  nat\ire.  This  commenter 
explains  that  the  efliect  up>on  baggage 
and  persons  operating  the  equipment 
should  be  benign  and  any  health 
hazards  associated  with  the  use  of  the 
equipment  must  be  identified  and 
resolved  before  certification. 

Response:  The  final  criteria  adopt  the 
requirement  that  the  EDS  detect 
explosives  as  proposed  in  the  Notice. 
Under  this  requirement,  the  detection 
must  not  depend  on  the  shape,  position, 
or  orientation  of  the  explosive  or 
configuration  of  an  improvised 
explosive  device  (lED).  The  criteria 
focus  on  the  detection  of  the  explosive 
because  the  primary  explosive  charge  is 
the  essential,  imique  component  that 
diffierentiates  between  a  bag  that 
represents  a  potentially  catastrophic 
danger  to  an  aircraft  and  other  non- 
threat  passenger  begs.  This  Action  is  also 
consistent  with  section  320  of  the  Act 
which  describes  Ae  EDS  equipment  as 
able  to:  detect  under  realistic  air  carrier 
operating  conditions  the  amounts, 
coiifigurations.  and  types  of  explosive 
material  which  would  be  likely  to  be 


used  to  cause  catistrophic  damage  to 
commercial  aircraft. 

On  the  issue  of  a  film-safe  X-ray 
requirement,  the  final  criteria  have  been 
modified  to  exck.de  highly  sensitive 
materials  such  as  photographic  film 
bom  the  requirement  in  the  criteria  that 
the  EDS  must  not  cause  damage  or 
significant  residual  chrnge  to  the 
luggage  or  its  contents.  TThis  action  is 
similar  to  that  allowed  for  X-ray  systems 
used  for  screenin,g  checked  baggage  and 
its  addition  to  the  criteria  is  appropriate 
in  order  to  not  otlierwise  unduly  restrict 
technologies  that  can  be  applied  in 
developing  an  ECS.  However,  in  an 
operational  capacity,  it  will  be 
necessary  to  post  signs  notifying  the 
travelling  public  of  the  potential  damage 
to  highly  sensitiv)  materials  such  as 
film  and  warning  the  passengers  to 
remove  these  items  from  checked 
baggage.  The  certification  would  be 
contingent  upon  the  use  of  appropriate 
operations  relatec  procedures  such  as 
signage.  This  is  similar  to  the  current 
procedures  for  ch  jckpcint  X-ray 
equipment  under  §  106  17(e). 

The  FAA  also  has  adopted  the 
requirement  as  proposed  in  the  Notice 
that  the  EDS  must  not  pose  a  health 
hazard  to  the  operators  or  the  public. 
Therefore,  the  FA^  ant  cipates  any 
health  hazards  as5  ociaf  jd  with  the  use 
of  the  equipment  will  be  identified  in 
the  manner  outlined  in  the  management 
plan  for  EDS  certi  ^cation  testing  and 
resolved  before  tha  equipment  may  be 
certified. 

Detection  Requirements— Checked 
Baggage 

One  commenter  expresses  concern 
about  the  EDS  req  iirenrent  to  detect  a 
specific  quantity  c  f  explosive.  This 
equipment  producer  suggests  the 
language  be  modified  tc  reflect  the 
requirement  that  tie  ETS  detect  the 
amount  of  explosive  eq  lal  to  or  more 
than  that  specified . 

Another  commenter  questions  the 
definition  of  the  term  "checked 
baggage."  This  conmenter  contends  it 
includes  originating  and  transfer 
baggage  at  the  intematic  nal  gateway. 
The  definition  influences  the  screening 
and  bag  recondliaion  processes  and 
affiacts  the  space  n<)cessery  to  perform 
these  functions  along  with  the  time 
leouirements  for  p  -ocesunng. 

A  third  commen  er  sU  tes  a  need  to 
combine  acceptabl )  detection  rates  for 
all  known  availablo  explosives, 
particularly  those  previously  used  by 
terrorist  and  extreriist  groups. 

Three  commenters  believe  that  the 
FAA  should  foau  on  the  types  of 
explosives  that  represent  the  highest 
threat.  One  of  these-  commenters  states 


that  a  category  of  explosives  appears  on 
the  classified  list  that  is  not  included  in 
the  Eurof>ean  Civil  Aviation  Conference 
(ECAC)  standards  currently  under 
consideration  by  member  countries.  The 
United  Kingdom's  Department  of 
Transport  states  that  the  range  of 
explosive  types  proposed  in  the  criteria 
is  probably  greater  than  what  it  would 
consider  constitutes  the  greatest  threat. 
In  previous  correspondence  to  the  FAA, 
the  Department  of  Transport  had 
explained  that  it  has  concentrated  on 
one  group  of  explosives  which 
historically  had  been  the  material  used 
by  terrorists. 

Response:  The  FAA  included  a 
clarification  in  the  final  criteria  on  the 
quantity  of  explosives  which  must  be 
detected.  It  has  always  been  the 
intention  of  the  FAA  that  the  EDS 
equipment  have  the  capabiUty  of 
finding  not  only  the  threshold  amounts 
but  also  be  able  to  find  larger  quantities 
of  explosives. 

The  FAA  has  added  to  the  Criteria  a 
definition  of  the  term  "checked 
baggage"  which  applies  to  all  bags, 
regardless  of  whether  the  bags 
accompany  a  passenger  on  a  particular 
flight,  that  are  in  the  cargo  hold 
including  originating  and  transfer 
baggage  at  the  international  gateway. 

The  detection  rates  in  the  final  criteria 
are  based  on  an  extensive  examination 
of  the  best  information  available  on  the 
amounts,  types  and  configurations  of 
explosives  used  or  Ukely  to  be  used  in 
attempted  or  successful  acts  of  sabotage 
against  civil  aviation.  In  developing  the 
criteria,  the  FAA  consulted  with  experts 
firom  the  intelligence  and  scientific 
communities,  particularly  regarding  the 
types  and  amounts  of  explosives 
specified  in  the  criteria.  The  resulting 
criteria  represent  the  consensus  of  the 
FAA  and  these  experts  regarding  the 
types  and  minimum  threat  quantities  of 
explosives  most  likely  to  be  used  against 
commercial  dvil  aircraft  to  cause 
catastrophic  damage. 

However,  based  on  the  comments  and 
a  further  analysis  of  the  threat  by  type, 
location,  and  historical  experience,  the 
FAA  has  modified  the  classified  portion 
of  the  criteria.  The  FAA's  goal  is  to 
establish  reaUstic  criteria  to  certify 
systems  in  a  timeiy.ipanner  while 
meeting  the  Act's  requirement  to  detect 
explosives  "Ukely  to  be  used"  based  on 
an  analysis  of  the  threat.  Adopting  this 
strategy  for  the  certification  criteria  is 
likely  to  speed  up  the  rate  at  which 
certified  equipment  will  be  available  for 
use  at  many  locations. 
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Throughput  Rate  (Relates  to  Criteria 
and  Perfonnance  Requirements) 

Of  the  six  commenters  responding  to 
the  throughput  rate  issue,  only  one 
commenter  supports  the  proposed  450 
bags  per  hour  rate.  However,  this 
commenter  (an  equipment  producer) 
wants  to  provide  only  one  device  for 
certification  testing  and  approval  when 
more  than  one  identical  device  or 
"module"  will  be  operated  in  parallel  as 
a  "system"  to  meet  the  system 
throughput  processing.  This  commenter 
recommends  testing  one  module  with 
the  expectation  that  an  EDS  would 
consist  of  several  identical  modules 
operating  in  parallel.  As  a  corollary  to 
this  issue,  the  commenter  justifies  its 
request  on  the  basis  that  it  would  cost 
too  much  for  it,  a  small  business,  to 
send  three  machines  or  modules  for 
testing. 

The  remaining  five  commenters, 
including  ATA,  an  airport  operator  and 
several  equipment  manufacturers  and 
suppliers,  believe  the  proposed 
throughput  is  too  slow.  One  of  these 
commenters  is  concerned  about  the 
proposed  automated  processing  rate, 
stating  that  it  would  take  more  than  one 
hour  to  clear  the  baggage  for  a  single 
Boeing  747.  However,  the  commenter 
makes  no  specific  recommendation  for 
an  acceptable  rate.  This  view  was 
supported  by  another  commenter  who 
believes  that  the  proposed  rate  is  quite 
slow  for  "on-line"  equipment.  The 
commenter  explains  that  in  a  major 
international  operation  conveyors 
operate  at  speeds  equivalent  to  40  bags 
per  minute,  processing  between  3,500  to 
5.000  originating  and  transfer  bags 
during  peak  hours.  The  commenter 
estimates  it  would  take  8  to  14  detection 
systems  operating  at  the  proposed  rate 
to  provide  full  on-line  capability. 

Two  commenters  state  the  throughput 
rate  should  be  a  minimum  of  600  bags 
per  hour.  According  to  one  of  these 
commenters.  the  traditional  rate  has 
been  600.  The  commenter  contends  that 
lowering  the  throughput  rate  from  600 
to  450  would  increase  the  infrastructure 
and  labor  cost  by  25  percent  to  achieve 
the  same  passenger  flow  rate.  The 
commenter  also  states  that  the  standard 
must  prevent  delays  in  baggage 
processing  because  those  delays  have  a 
"devastating"  effect  on  the  ability  of 
carriers  to  dispatch  aircraft  on-time.  In 
addition,  the  processing  equipment 
must  have  a  very  low  false  alarm  rate 
(although  none  was  specified  by  the 
commenter). 

A  commenter  explains  that  the 
resolution  of  false  alarms  should  be 
factored  into  the  throughput  rate.  This 
commenter  recommends  that  the  450 


throughput  rate  include  the  resolution 
of  all  false  alarms.  According  to  this 
commenter,  the  product  of  the  false 
alarm  and  the  average  time  to  clear  the 
alarm  are  important.  However,  the 
commenter  provides  no  specific 
suggestions  on  how  this  could  be  tested 
and  measured  and  notes  that  the  nature 
of  false  alarms  affects  the  economic 
utility  of  the  system. 

The  fifth  commenter  contends  that  the 
450  bags  per  hour  rate  is  signficantly  too 
slow.  The  commenter  recommends  the 
rate  be  increased  to  2,500  bags  per  hour 
(which  is  a  belt  speed  of  at  least  100  feet 
per  minute).  The  commenter  contends 
that  the  FAA  should  not  approve 
systems  that  will  cause  delays  and  force 
excessive  expenditures  (although  these 
terms  were  not  quantified  by  the 
commenter).  The  commenter  notes  that 
in  an  operational  setting,  the  bags  do  not 
flow  at  an  even  rate.  Therefore,  a  slow 
EDS  would  require  complex,  automated 
bag  holding  facilities  to  handle  bags 
awaiting  processing,  and  it  would  be 
operationally  impossible  to  place  bags 
on  a  belt  to  allow  the  EDS  to  function 
at  its  maximum  rate. 

The  commenter  expands  on  this  issue 
by  explaining  that  the  450  rate  would 
cause  delays  or  result  in  requiring 
passengers  to  arrive  earlier.  The 
commenter  believes  multiple  modules 
linked  in  parallel  requires  more 
complex  baggage  handling  conveyor 
equipment,  more  room  to  accommodate 
the  screening  and  processing 
equipment,  more  p)ersonnel  and  higher 
expense  to  buy  extra  equipment. 

Response:  Standards  are  established 
in  the  final  criteria  for  approving  an 
EDS  with  specific  requirements  that 
must  be  met  for  the  entire  automated 
system.  The  criteria  does  not  include  a 
provision  for  dividing  the  system  into 
"modules"  for  approval,  as  requested  by 
one  commenter.  Rather,  the  FAA  will 
evaluate  the  entire  system  performance 
to  ensure  that  the  manufacturer  has 
effectively  integrated  the  equipment 
components  into  a  total  "system"  and 
that  the  "system"  meets  all  of  the 
minimum  performance  requirements  for 
certification. 

The  FAA  established  the  requirement 
for  throughput  to  provide  a  minimum 
standdid  for  developing  the  systems  by 
the  manufacturers.  However,  it  must  be 
recognized  that  the  throughput  rate  of 
the  systems  is  extremely  important 
when  considering  the  eventual 
mandated  deployment  and  placement  of 
the  equipment.  For  instance,  the 
placement  of  the  equipment  within  the 
air  carrier  baggage  processing  system 
will  heavily  influence  the  need  for  high 
throughput  capabilities  for  individual 
devices  or  components  (e.g..  centralized 


screening  would  require  faster 
throughput  rates  versus  decentralized 
screening  at  the  check-in  area  or  other 
intermediate  points,  as  would  screening 
all  baggage  versus  screening  selectee 
baggage).  Likewise,  a  manufacturer's 
focus  on  producing  equipment  that 
exceeds  the  minimum  rate  may 
infiuence  the  cost  and  the  timing  of  the 
equipment  availability. 

The  final  criteria  retain  the  minimum 
throughput  rate  of  450  bags  per  hour  as 
proposed  in  the  Notice.  \Vhile  high 
overall  throughput  may  be  necessary  at 
many  locations,  which  could  be 
accommodated  by  having  more  than  one 
EDS,  other  locations  may  not  have  high 
throughput  needs.  Therefore,  the  FAA 
does  not  want  to  exclude  manufacturers 
from  offering  relatively  slow  systems 
provided  that  they  meet  the  minimum 
rate.  System  cost  is  affected  by 
throughput  rate  and  certification  should 
not  be  geared  solely  for  high  volume 
locations.  Moreover,  in  establishing  the 
criteria,  the  FAA  prefers  that 
manufacturers  place  emphasis  on 
meeting  the  explosive  detection 
requirements  with  reasonable  false 
alarm  rates  rather  than  focusing  on 
faster  throughput  rates.  By  retaining  the 
450  bags  per  hour  rate,  the  FAA 
contends  that  the  air  carriers'  choices  of 
certified  systems  of  varying  throughput 
rates  will  be  broader  and  ultimately 
made  through  marketplace  decisions  of 
individual  purchasers.  The  FAA  is  also 
concerned  about  the  possible  delay  in 
the  availability  of  EDS  equipment  if 
higher  throughput  rates  are  required.  As 
discussed  previously,  the  throughput 
rates  of  certified  systems  will  be 
factored  into,  and  will  significantly 
infiuence  the  timing,  scope  and  speed  of 
FAA's  deployment  decisions  on  EDS 
equipment,  because  they  affect  one  of 
the  most  important  factors — delays. 

The  automated  throughput  rate  does 
not  include  the  resolution  of  alarms. 
However,  additional  information  that 
may  be  provided  as  a  result  of  the 
automated  screening  process  (e.g.. 
location  of  the  source  of  the  alarm  in  the 
suspect  bag)  could  assist  in  the 
resolution  of  the  alarm  and  is  a  key 
element  in  the  marketability  of  the 
equipment.  Similarly,  false  alarm  rates 
substantially  below  the  maximum 
permitted  in  the  criteria  for  EDS 
certification,  although  a  separate  factor 
from  throughput  rate,  will  be  an 
important  element  in  the  practical 
operational  use  and  marketability  of 
certified  systems. 

Overall  Performance  Requirements 

Three  commenters  address  the 
resolution  of  bags  identified  during  the 
EDS  screening  process  as  "suspect." 


Federal  Register  /  Vol.  58,  No.  174 


Two  of  these  commenters  recommend 
that  procedures  for  treating  bags  that  are 
rejected  by  the  automated  screening 
process  be  established  by  the  FAA.  The 
commenters  contend  that  it  is  unclear  if 
these  bags  are  a  threat  and  how  to 
consistently  and  reliably  resolve  or 
reconcile  these  bags.  Also,  the 
commenters  explain  that  different  EDS 
designs  are  required  if  procedures 
mandate  immediate  removal  of  bags  to 
a  containment  area  versus  procedures 
that  focus  on  calling  the  passenger  to 
open  the  bag  and  assist  in  resolving  an 
alarm  before  it  is  considered  an 
immediate  threat. 

The  third  commenter  addresses  the 
Notice's  omission  of  procedures  to 
handle  the  detection  of  guns  or  knives 
that  may  occur  during  EDS  screening. 
The  commenter  contends  that  this  will 
affect  the  processing  rates  due  to  the 
need  for  reconciliation. 

Response:  The  treatment  of  suspect 
bags  after  an  initial  automated  alarm  is 
an  op>erational  issue  that  is  more 
appropriately  addressed  in  each  air 
carrier's  security  program  rather  than 
the  criteria.  These  procedures  will  be 
unique  to  the  use  and  location  of  the 
machines  in  the  carrier's  system  and  the 
tyf>e  of  additional  alarm  information 
provided  by  the  equipment. 
Manufacturers  should  be  aware  that  the 
procedures,  and  consequently  the  time 
necessary  to  resolve  these  suspect  bags, 
are  dependent,  in  part,  on  the  type, 
detail,  and  accuracy  of  information 
provided  to  the  screener  by  the  EDS 
equipment.  These  capabilities  will 
influence  the  marketability  of  the 
equipment  to  potential  users. 

The  purpose  of  EDS  is  to  identify  the 
presence  of  explosives  that  represent  a 
direct,  potentially  catastrophic  threat  to 
the  safety  of  the  aircraft  and  its 
passengers,  not  weapons  which  would 
be  inaccessible  to  passengers  while  the 
aircraft  is  in  flight.  However,  the 
possibility  of  identifying  weapons  or 
hazardous  materials  during  the  EDS 
screening  process  does  exist  and  may 
represent  an  additional  benefit  that 
would  be  factored  into  the  future 
deployment  decision.  These  situations 
should  continue  to  be  handled  as 
currently  addressed  in  the  FAA 
regulations  and  air  carrier  security 
program  requirements. 

Other  Operational  Considerations 

Six  commenters,  an  airport  operator, 
AACl,  ATA,  Department  of  Transport 
United  Kingdom  and  two 
manufacturers,  address  the  operational 
considerations  of  EDS  equipment.  The 
comments  cover  both  the  actual 
operation  of  the  equipment  in  an  airport 


and  its  affect  on  tho  development  of  the 
equipment. 

The  airport  open  tor  argues  that 
airports  cannot  accommodate  an  EDS 
that  is  not  material  y  faster,  smaller, 
lighter,  cheaper  and  more  reliable  than 
TNA  equipment.  AAQ  contends  that 
the  operational  efftct  must  be  analyzed 
so  that  problems  afsociated  with  TtJA 
(i.e.,  size,  weight,  shielding,  power 
requirements,  throjghput  rates,  queues, 
congestion  at  checl;  points, 
requirements  for  ancillary  explosives 
handling  staff,  equ  pment  and  facilities 
at  airports)  are  addressed.  Representing 
the  air  carrier's  views,  ATA  states  that 
the  EDS  should  be  able  to  operate  using 
existing  electrical ;  ervices  and  airport 
facilities.  This  coamenter  also  notes 
that  the  equipment  should  not  require 
structural  or  utilit)  modifications  in 
order  to  be  usable;  therefore,  the  size 
and  weight  are  important  elements  in 
the  design. 

The  equipment  manufacturers 
respond  to  the  statement  in  the 
proposed  criteria,  'the  FAA  will  not 
require  carriers  to  purchase  and  deploy 
EDS  unless  equipnent  is  practical  for 
use  under  realistic  air  carrier  operating 
conditions  (cost,  size,  weight,  reliability, 
maintainability,  availability  and  cost 
effective)."  One  commenter  believes 
that  this  may  serve  as  a  disincentive 
because  the  risk  tc  producers  becomes 
unacceptable  when  the  criteria  does  not 
clearly  deHne  these  operational 
considerations.  This  producer 
recommends  that  he  FAA  synthesize 
these  other  perfornance  factors  into  one 
criterion — the  ma.cimum  cost  per 
screened  bag.  The  commenter  contends 
that  the  cost  can  be  related  to  acceptable 
alternates  and  car  be  defined  for  given 
throughput  rates  end  hours  of  operation. 
The  other  manufacturer  also  argues  that 
the  shielding  requirements  from 
accidental  detona:ion  must  be 
determined. 

Response:  Although  the  FAA  is 
keenly  aware  of  the  industry's 
experience  with  TNA,  and  its  concerns 
about  cost,  size,  veight  and  throughput, 
these  o{>erational  considerations  are  not 
part  of  the  critica  detection 
requirements  in  tie  certification  criteria. 
Further,  specific  (aiteria  for  these 
parameters  would  not  universally  apply 
to  the  various  baggage  screening 
scenarios  (e.g.,  centralized  screening  in 
baggage  makeup  .ireas  versus 
decentralized  screening  at  each  check-in 
counter,  as  well  as  selectee  screening 
versus  screening  ill  bag^^age)  that  could 
be  implemented  based  i  pon  conditions 
at  individual  airports,  the  FAA's  threat- 
based  screening  requirements,  and  the 
equipment  choices  made  by  the  air 
carriers.  The  total  Ufe  cvcle  costs 


associated  with  mandated  EDS 
deployment  will  be  fully  considered 
during  the  deployment  decision  making 
process  (i.e.,  costs  for  installation, 
personnel,  maintenance,  operations,  ^d 
delay).  This  decision  will  also  include 
consideration  of  unit  availability,  and 
specific  EDS  deployment  and  utilization 
issues  such  as  throughput,  weight,  size, 
and  power  supply  requirements.  As 
previously  addressed,  these  types  of 
issues  will  be  considered  and  evaluated 
as  part  of  any  future  deployment 
decision. 

The  criteria  specifically  provide  that 
these  operational  considerations  will 
affect  the  timing  and  scope  of  any  FAA 
mandated  deployment  of  EDS 
equipment.  These  factors  also  will  have 
a  substantial  effect  on  the  marketability 
of  EDS  equipment  developed  by  a 
manufacturer  to  the  air  carriers.  The 
FAA  contends  that  these  marketplace 
issues  serve  as  appropriate  incentive  for 
the  manufacturers  of  EDS  equipment, 
and  that  it  would  be  inappropriate  to 
establish  specific  parameters  in  the 
certification  criteria  that  would  serve  to 
limit  the  creativity  of  manufacturers  in 
developing  equipment  and  integrating 
technologies. 

System  Certification  and  Testing 

Five  commenters  (ATA  and  four 
manufacturers)  address  system 
certification  and  testing.  Three  of  these 
commenters  address  the  cost  of  testing 
the  equipment,  the  location  of  the 
testing,  and  the  need  for  operational 
testing. 

The  first  commenter  states  that  it  is 
expensive  to  transport  the  EDS 
equipment  to  the  FAA  Technical  Center 
in  New  Jersey  and  assemble  it  there. 
Instead,  the  commenter  recommends 
that  the  FAA  provide  the  option  of  FAA 
testing  in  an  operational  setting  as  long 
as  the  criteria  can  be  approximated  to 
the  satisfaction  of  the  test  director. 

The  second  commenter  argues  that 
the  government  should  bear  the  FAA 
laboratory  costs  because  these  costs  are 
outside  of  the  manufacturer's  control. 
Likewise,  the  commenter  recommends 
that  the  government  bear  the  costs 
resulting  from  the  FAA's  laboratory 
limitations  and  recommends  that  the 
FAA  explain  the  means  for  replicating 
operating  conditions  in  the  certification 
test  plan.  The  commenter  also  contends 
that  the  FAA  laboratory  may  not  be 
suitable  or  capable  of  testing  some  EDS 
equipment  and  suggests  that  alternative 
approaches  be  used.  This  commenter 
suggests  that  the  choice  of  bags  and 
their  contents  may  influence  test  results. 
Specifically,  the  commenter 
recommends  that  the  bags  represent  the 
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actual  types  encountered  in  day-to-day 
air  carrier  operations. 

The  third  commenter  explains  that 
the  operational  testing  is  important 
because  security  devices  that  do  not 
perform  at  very  high  levels  of  reliability 
wTeak  havoc  with  air  carrier  operations. 
The  commenter  recommends  that 
operational  and  maintenance 
requirements  be  included  in  the  criteria, 
along  with  a  one-year  evaluation  at  a 
category  X  airport  as  a  prerequisite  to 
certification.  The  commenter  argues  that 
this  evaluation  is  necessary  to  fulfill  the 
requirements  of  section  320  of  the 
Federal  Aviation  Act  which  specifies 
that  the  device  must  be  capable  of 
detecting  "under  realistic  operating 
conditions  the  amounts.  conHgurations. 
and  types  of  explosive  material  which 
would  be  likely  to  be  used  to  cau.se 
catastrophic  damage  to  commercial 
aircraft."  This  commenter  references  the 
portion  of  the  Notice  that  states  the 
certification  test  plan  is  being  prepared 
but  has  not  yet  been  adopted.  The 
commenter  suggests  that  this  plan  be 
completed  because  it  may  result  in 
changes  to  the  certification  criteria, 
which  would  have  an  adverse  effect  on 
vendors,  especially  small  busine.sses. 
One  commenter  supports  providing 
specific  systems  information:  however, 
it  is  concerned  that  the  "not  limited  to" 
phrase  will  require  the  submission  of 
source  code  information  for  all 
computer  plans  which  could  be 
proprietary  and  not  protected.  To 
address  this  concern,  this  commenter 
suggests  the  following  language  be 
inserted  in  the  criteria:  prior  to  final 
certification,  the  FAA  will  require 
manufacturers  and  vendors  to  provide 
all  system  documentation  required  to 
install,  calibrate,  maintain,  and  operate 
the  system  in  the  field  environment. 

Another  commenter  requests  that  the 
FAA  promulgate  criteria  for  a  full 
checked  baggage  screening  system  with 
requirements  for  both  a  primary 
automatic  and  secondary  screening.  The 
commenter  also  recommends  that  the 
automatic  mode  detection  rates  include 
criteria  for  additional  screening  of  bags 
rejected  by  primary  screening,  thus 
requiring  the  FAA  to  issue  a 
certification  test  plan  for  secondary 
explosive  detection  devices. 

In  addition,  one  commenter  requests 
that  the  FAA  examine  the  procedures 
and  standards  which  will  be  required  to 
routinely  test  detection  performance 
once  the  equipment  is  installed. 

Response:  The  FAA  acknowledges 
that,  in  rare  cases,  there  may  be 
extenuating  circumstances  making  it 
impractical  for  the  equipment  to  be 
accommodated  at  tlie  FAA  Technical 
Center.  The  FAA  will,  on  a  case-by-case 


basis,  consider  requests  for  an  exception 
to  the  requirement  for  testing  the 
equipment  at  its  Technical  Ganter 
facilities.  The  request  for  an  exception 
must  explain  in  detail  why  such  testing 
is  in  the  best  interests  of  the  government 
and  indicate  the  methods,  procedures 
and  controls  that  will  be  used  to  provide 
testing  equivalent  to  that  conducted  at 
the  FAA's  facility.  Any  additional 
expenses  for  off-site  testing  of  the 
equipment  by  FAA  testing  personnel 
must  be  paid  for  by  the  equipment 
manufacturer. 

The  payment  of  these  expenses  by  the 
manufacturer  is  consistent  with  the 
requirement  in  the  criteria  that  the 
manufacturer  pay  for  the  direct  costs 
associated  with  testing  and  certification 
at  the  FAA  Technical  Center.  FAA's 
policy  requires  manufacturers  to  pay  for 
these  costs  for  several  reasons, 
including  the  economic  benefit  that 
accrues  to  a  manufacturer  when  it  has 
obtained  FAA  certification  of  its 
equipment. 

Several  commenters  raise  issues 
associated  with  the  FA.\'s  testing 
requirements  and  procedures.  These 
comments  should  be  directed  to  the 
draft  Management  Plan  for  EDS 
Certification  Testing  containing  the 
specifics  on  how  the  certification  tests 
will  be  conducted.  Notice  of  this 
document's  availability  for  comment  by 
inserted  parties  appeared  in  the  Federal 
Register  on  June  22, 1993  (58  FR  33967). 
Individuals  wishing  to  obtain  a  copy  of 
the  draft  document  should  submit  a 
written  request  to  the  Aviation  Security 
R&D  Service  (Attn:  ACA-lA),  Federal 
Aviation  Administration,  Technical 
Center,  Atlantic  City,  NJ  08405,  or 
facsimile  (609)  383-1973. 

As  previously  discussed,  operational 
testing  is  proposed  in  the  drait 
Management  Plan  to  be  a  part  of  the 
vendor  testing  and  data  collection 
required  prior  to  the  equipment  being 
submitted  to  the  FAA  for  certification 
testing.  These  proposed  requirements 
are  contained  in  the  draft  Management 
Plan  for  EDS  Certification  Testing.  The 
FAA  recognizes  that  many  vendors 
utilize  airport  data  collection  and 
testing  during  the  development  of  their 
systems.  The  FAA  will  continue  to 
provide  assistance  to  vendors  for  the 
placement  of  equipment  for  testing, 
collecting  data  and  improving 
technologies.  This  data,  combined  with 
other  experience  gained  in  U.S.  or 
foreign  airport  demonstrations,  will  be 
carefully  considered  by  the  FAA  in  the 
deployment  decision  making  process  for 
EDS. 

The  FAA  has  added  a  provision  to  the 
criteria  allowing  for  the  reciprocal 
recognition  of  EDS  testing  and 


certification  by  aviation  security 
organizations  of  a  foreign  government. 
The  foreign  government  testing  will 
only  be  acceptable  based  on  the 
negotiation  of  an  appropriate  security 
technical  exchange  agreement.  The 
agreement  must  include  assurances  to 
demonstrate  compliance  with  the  FAA 
Certification  Criteria  using  strict  quality 
control  procedures  consistent  with  FAA 
testing  procedures,  and  provide  full 
reciprocity  for  certifications  issued  by 
both  the  foreign  government  aviation 
security  organization  and  the  FAA. 

The  final  criteria  require  vendors  to 
provide  full  system  documentation  prior 
to  certification.  The  FAA  must  have  all 
the  required  information  to  fully 
evaluate  and  document  the  equipment 
as  part  of  the  certification  process.  Data 
submitted  to  the  FAA  that  is  clearly 
identified  and  properly  marked  as 
proprietary  will  be  handled  in  a 
confidential  manner  consistent  with 
federal  requirements  for  protecting 
proprietary  information  provided  for 
federal  certification. 

As  discussed  by  one  commenter,  the 
FAA  adopted  requirements  in  the 
criteria  for  full  documentation  of 
routine  field  testing  procedures  and  test 
objects  to  be  used  along  with  operating 
procedures.  These  requirements  are 
identical  to  those  proposed  in  the 
Notice. 

Component  testing 

Four  commenters  recommend  testing 
components  that  do  not  meet  the  criteria 
established  for  an  EDS.  The  first 
commenter  disagrees  with  the  concept 
included  in  the  proposed  criteria  of  not 
approving  the  use  of  an  explosive 
detection  device  (EDD).  This 
organization  contends  that  an  EDD  can 
and  should  be  used  to  supplement 
existing  security  systems  prior  to  the 
deployment  of  EDS.  This  view  was 
supported  by  another  commenter  who 
encourages  the  FAA  to  deploy  EDD 
equipment  should  there  be  no  complete 
system  available  that  meets  the  EDS 
performance  standard;*.  The  commenter 
believes  the  EDD  incrttases  the  chances 
of  detecting  an  lED  and  the  use  of  EDDs 
should  be  encouraged  by  the  FAA. 

Three  commenters  state  that  the  FAA 
should  indicate  the  technologies  which 
can  be  combined  to  make  an  EDS  and 
that  it  should  provide  the  supporting 
documentation.  One  of  the  commenters 
recommends  that  the  FAA  implement  a 
"qualifying  program"  for  EDD^  so  that  a 
systems  integrator  can  develop  a 
complete  system.  The  commenter 
contends  that  this  could  affiect 
partnerships  by  redirecting  the  efforts  of 
producers  and  reducing  development 
time. 
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Response:  A  definition  for  an  EDD  has 
been  incliKled  in  the  final  criteria  for 
clarification  and  to  provide  better 
guidance  to  a  potential  manufacturer. 
An  EDD  is  deHned  as  an  automated  bulk 
explosive  detector  that  is  capable  of 
meeting  the  detection  requirements  for 
at  least  one  of  the  categories  of 
explosives  in  the  criteria.  The  FAA  will 
attest  to  the  capabilities  of  EDDs  where 
applicable  as  it  had  proposed  in  the 
Notice.  A$  part  of  the  future  deployment 
decision,  the  FAA  is  evaluating 
approval  of  EDDs  for  limited 
applications  under  certain 
circumstances  providing  that  all  critical 
explosives  detection  requirements  have 
been  met.  For  example,  an  EDD  which 
meets  all  but  the  throughput  criteria 
may  have  a  potential  use  at  low  volume 
locations.  At  this  time,  however,  the 
FAA  strongly  encourages  manufacturers 
to  focus  their  resources  on  the 
development  of  equipment  which  can 
be  certified  as  an  EDS. 

While  the  FAA  is  not  providing 
specific  recommendations  for 
combining  technologies,  it  will  continue 
to  provide  technical  advice  and 
consultation  to  equipment  producers. 
For  example,  an  appropriate  mechanism 
could  be  developed  through  a 
cooperative  resenarch  and  development 
agreement  (C31DA)  with  the  FAA 
Technical  Center.  Use  of  a  CRD  A  could 
assist  a  manufacturer  of  EDS  equipment 
in  identifying  technologies  that  may  be 
compatible  and  provide  complementary 
strengths  that  would  improve  overall 
system  performance. 

Future  Modificatioa  of  Criteria 

Two  commenters,  ATA  and  an 
equipment  manufacturer,  address 
possible  future  changes  that  might  affect 
the  certification  criteria. 

ATA  contends  that  the  certification 
criteria  will  effectively  freeze  the 
technological  development  of  EDS.  It 
explains  that  an  air  carrier  would  not  be 
able  to  replace  EDS  equipment  every 
time  a  vendor  produces  a  device  with 
enhanced  features.  ATA  recommends 
that  each  candidate  system  for 
certification  deraoostrate  its 
effectiveness  under  current  threats  and 
its  ability  to  adapt  to  future  threats.  This 
is  especially  important  because  the  costs 
of  EDS.  and  the  possibility  that  the 
certification  criteria  may  make  it 
necessary  for  multiple  units  to  be 
operated  in  tandem  to  form  a  system, 
require  that  any  equipment  certified  be 
capable  of  responding  to  new  security 
demands.  ATA  argues  that  the  FAA's 
current  threM  assessment  needs  to  be 
updated  prior  to  making  a  final  decision 
on  the  criteria. 


The  equipment  manufacturer  is 
concerned  that  futire  changes  may 
result  in  decertificitioa  of  existing 
equipment.  It  also  sxpresses  concerns 
about  future  changes,  including 
inventory  strategies  that  mitigate  the 
risk  of  decertificat  on,  reduced 
equipment  and  sp.ire  parts  availabihty, 
and  overshooting  the  design  criteria  all 
of  which  may  result  in  higher  costs  and 
delays  in  availability. 

Response:  As  described  previously, 
the  FAA  has  deve'  oped  the  criteria  in 
close  consultation  with  the  intelligence 
and  scientific  community  based  upon 
the  best  information  currently  available 
and  has  a  great  deal  of  confidence  in  the 
quality  of  the  infoTnation  used  as  the 
basis  for  establish  ng  these  criteria. 
However,  should  'he  need  arise  to  make 
the  criteria  more  stringent  and  to  require 
the  upgrading  of  EDS  equipment,  the 
FAA  will  give  air  :arriers  an  adequate 
opportunity  to  recover  their  investment 
in  equipment  cert  fied  under  these 
criteria.  The  stancards  may  be  relaxed  if 
threat  against  avietion  is  significantly 
reduced,  or  progrt ss  in  the  aircraft 
hardening  program  develops,  or  other 
changes  or  impnr-eraents  to  the  security 
system  occur. 

Although  not  a  requirement  for 
obtaining  certificf  tion.  ecuipment  with 
built-in  sensitivity  and  selectivity 
adjustments  capaiile  of  adjusting  to 
varying  detection  thresholds  and 
requirements  woi  Id  be  received 
favorably.  Becausimany  technologies 
have  an  inherent  ^nge  of  sensitivity 
settings  for  detection,  such  add-on 
features  increase  'he  equipment's 
attractiveness  to  (>otentia:  purchasers 
and  to  the  FAA. 

Regulatory  Flexitility  Determination 

One  commente'  contends  that  the 
estimates  included  in  the  proposed 
criteria  on  the  ecc>nomic  effect  the 
criteria  would  ha^e  on  sir  all  business  is 
not  correct.  The  C3mmenter  takes 
exception  to  the  statemeDt  in  the 
proposal  that,  "sriall  businesses  (less 
than  175  empk>y(es)  whicii  are 
manufacturers  of  EDS  eqi  ipraent  should 
not  be  significant  y  impacted  (i.e..  incur 
costs  of  more  than  $13,130  per  year)  by 
the  proposed  acti  jq."  The  commenter 
argues  the  total  economic  costs  will  be 
far  greater  than  this  amount. 

Response:  This  coounenter  apparently 
confused  the  imposition  of  such  costs 
for  small  businesses  with  the 
development  and  other  cspital  costs. 
The  Regulatory  F  exibiiity  Act  of  1980 
(RFA)  was  enacted  by  Congress  to 
ensure  that  small  entities  are  not 
unnecessarily  buidened  by  government 
regulations.  The  IIFA  requires  agencies 
to  review  rules  that  may  have  a 


"significant  economic  impact  on  a 
substantial  number  of  small  entities." 
Under  these  criteria,  manufacturers  may 
willingly  dioose  to  incur  capital  costs 
with  the  anticipation  that  its  equipment 
would  be  certified  by  the  FAA  and 
available  for  use  by  the  air  carriers  when 
the  deployment  of  such  equipment  is 
required.  Because  a  prospective  EDS 
manufacturer  is  not  required  by 
regulation  to  produce  an  EDS  or  EDD. 
such  costs  are  not  covered  by  the  RFA 
and  are  not  considered  to  impose  a 
significant  impact  on  small  businesses. 

Executive  Order  12291  (Federal 
Regulation) 

Executive  Order  12291  (E.O.  12291). 
dated  February  17, 1981,  directs  the 
Federal  agencies  to  promulgate  new 
regulations  or  modify  existing 
regulations  only  if  potential  benefits  to 
society  for  each  regulatory  change 
outweigh  potential  costs.  The  order  also 
requires  the  preparation  of  a  Regulatory 
Impact  Analysis  of  all  "major"  rules 
except  those  responding  to  emergency 
situations  or  other  narrowly  defined 
exigencies.  A  "major"  rule  is  one  that  is 
likely  to  result  in  an  annual  effect  on  the 
economy  of  SlOO  million  or  more,  a 
major  increase  in  consumer  costs,  or  a 
significant  adverse  effect  on 
competition. 

The  FAA  has  determined  that  no  cost 
benefit  analysis  is  needed  for  the 
establi^ment  of  criteria  for  certification 
of  explosive  detection  systems  and 
related  steps  such  as  the  certificatioo 
test  plan.  Any  final  decision  on  the 
deployment  of  EDS  will  be  the  subject 
of  further  review,  according  to  the 
requirements  of  E.O.  12291.  In  this 
regard,  the  Department  determined  thai 
the  rule  authorizing  deployment  of  an 
EDS  for  screening  international  flights 
was  a  major  rule  as  defined  Ln  the 
Executive  Order.  Based  upon 
circumstances  and  information  available 
at  the  final  rule  stage  in  1989,  the  FAA 
determined  that  the  EDS  available  at 
that  time,  (the  Thermal  Neutron 
Analysis  (TNA)  device),  would  be  cost- 
beneficial.  The  FAA's  deployment 
strategy  requires  deployment  of  effective 
EDS  equipment  in  the  most  cost- 
efifective  manner. 

Infomntion  relevant  to  deployment 
decisions  was  developed  in  the  1969 
final  rule  (54  FR  36946)  in  terms  of  the 
development,  installation,  and  annual 
operating  costs  of  a  TTvJ  A  device. 
However,  as  the  certification  process 
and  policies  affecting  deployment  of 
any  EDS  proceed,  further  review  will  be 
given  to  all  relevant  issues,  including 
changed  circumstances,  influencing  the 
ultimate  decisions  on  the  timing  and 
scope  of  deployment.  The  FAA  will 
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analyze  the  information  submitted  by 
the  manufacturers  during  the 
certification  testing  process  to 
determine  the  future  decisions  on  the 
scope  and  timing  of  deployment. 

Regulatory  Flexibility  Determination 

The  Regulatory  Flexibility  Act  of  1980 
(RFA)  was  enacted  by  Congress  to 
ensure  that  small  entities  are  not 
unnecessarily  burdened  by  government 
regulations.  The  RFA  requires  agencies 
to  review  rules  that  may  have  a 
"significant  economic  impact  on  a 
substantial  number  of  small  entities." 
Small  entities  are  independently  owned 
and  operated  small  businesses  and 
small  not-for-profit  organizations. 
Under  FAA  Order  2100.14A.  the 
criterion  for  a  "substantial  number"  is  a 
number  that  is  not  less  than  11  and  that 
is  more  than  one  third  of  the  small 
entities  subject  to  the  rule.  This  Order 
indicates  size  and  "significant  impact" 
thresholds  for  specific  entity  types 
related  to  the  aircraft  industry.  There  is 
no  entity  categorization  in  this  Order  for 
manufacturers  of  this  type  of 
equipment.  The  closest  applicable 
Standard  Industrial  Classification  for 
these  manufacturers  is  No.  3728.  which 
is  for  "manufacturers  of  aircraft  parts 
and  auxiliary  equipment  not  elsewhere 
classified."  For  such  small  entities,  the 
applicable  size  threshold  is  175 
employees.  The  FAA's  criteria  for 
"significant  impact"  for  each  of  these 
manufacturers  is  $13,130  per  year. 
The  small  entities  that  could  be 
potentially  affected  by  the 
implementation  of  this  criteria  are  small 
business  enterprises  that  are  or  might 
seek  to  become  manufacturers  of  EDS 
equipment.  The  number  of  small 
business  enterprises  that  are  in,  or  might 
seek  to  enter,  this  market  cannot  be 
determined. 

The  criteria  would  impose  minimal 
costs  on  those  small  business 
enterprises.  These  costs  are  primarily 
for  obtaining  access  to  or  copies  of  the 
classified  and  sensitive  security 
information  portions  of  these  criteria. 
Because  the  incremental  cost  imposed 
by  this  action  is  expected  to  be  small 
and  certainly  less  than  the 
aforementioned  threshold  level  ($13,130 
per  year),  the  FAA  finds  that  this  action 
would  not  have  a  significant  economic 
impact  on  a  substantial  number  of  small 
entities. 

Paperwork  Reduction  Act 

bi  accordance  with  the  Paperwork 
Reduction  Act  of  1980  (Pub.  Law  96- 
511).  there  are  no  requirements  for 
information  collection  associated  with 
this  action. 


The  Final  Criteria  (Excluding  Sensitive 
Portions) 

The  following  sets  forth  the  entire  text 
of  the  final  criteria  except  those  portions 
of  the  document  that  contain  either 
national  security  information  that 
requires  safeguarding  pursuant  to 
Executive  Order  12356.  or  sensitive 
security  information  that  requires 
safeguarding  pursuant  to  14  CFR  Part 
191  of  the  FAR. 

INote:  Paragraph  markings  (U) 
indicate  that  the  content  of  the 
paragraph  is  unclassified  consistent 
with  standard  procedures  for  paragraph 
markings  in  the  original  classified 
document.] 

"Criteria  for  Certification  of  Explosives 
Detection  Systems" 

Introduction 

(U)  Prior  to  any  requirement  for  the 
deployment  or  purchase  of  explosive 
detection  equipment  under  14  CFR 
108.7(b)(8)  and  14  CFR  108.20.  Section 
108  of  the  Aviation  Security 
Improvement  Act  of  1990,  Public  Law 
101-604,  mandates  the  FAA  to  certify 
that,  based  upon  the  results  of  tests 
conducted  pursuant  to  protocols 
developed  in  consultation  with  expert 
scientists  from  outside  the  FAA,  such 
equipment  can  detect  under  realistic  air 
carrier  operating  conditions  the 
amounts,  configurations  and  types  of 
explosive  material  likely  to  be  used  to 
cause  catastrophic  damage  to 
commercial  aircraft. 

(U)  These  criteria  establish  the 
minimum  acceptable  performance 
requirements  for  an  explosive  detection 
system  (EDS)  to  meet  the  mandate  of 
Public  Law  101-604  for  certification  by 
the  FAA,  and  supersede  previous  EDS 
performance  requirements  established 
by  the  FAA. 

Explosive  Detection  System  Definition 

(U)  An  EDS  is  an  automated  device, 
or  combination  of  devices,  which  has 
the  ability  to  detect,  in  passenger 
checked  baggage,  the  amounts  of 
di^erent  types  of  explosives  as  specified 
by  the  Federal  Aviation  Administration. 
The  term  "automated"  means  that  the 
ability  of  the  system  to  detect 
explosives,  prior  to  the  initial 
automated  system  alarm,  does  not 
depend  on  human  skill,  vigilance,  or 
judgment. 

[Sensitive  Portion  of  Document 
Deleted:  In  the  full  text  of  the  classified 
EDS  Certification  Criteria  document, 
this  portion  of  the  document  addresses 
alarm  resolution  requirements 
subsequent  to  the  initial  automated 
alarm.) 


General  Operational  Requirements 

(U)  The  EDS  must  detect  explosives 
from  among  all  other  materials  found  in 
checked  baggage. 

(U)  The  detection  must  not  be 
dependent  on  the  shape,  position,  or 
orientation  of  the  explosive,  or  the 
configuration  of  an  improvised 
explosive  device  (lED). 

(U)  The  EDS  must  not  pose  a  health 
hazard  to  the  operators  or  the  public 
(e.g.  see  10  CFR  20,  51  INuclear 
Radiation!  and  21  CFR  1020  lionizing 
Radiation)). 

(U)  The  EDS  must  not  cause  damage 
or  significant  residual  change  to  the 
luggage  or  its  contents,  other  than 
highly  sensitive  materials  such  as 
photographic  film. 

Detection  Requirements 

(U)  The  detection  of  commercial  and 
military  explosives  in  baggage  is 
affected  by  the  type,  quantity,  and 
configuration  of  the  explosive,  as  well 
as  the  bag  and  its  contents.  The  EDSS^ 
must  reliably  detect  a  mix  of  threat 
types  and  quantities  of  explosives 
selected  by  the  FAA  when  any  of  these 
explosive  materials  are  present  in 
checked  baggage. 

(U)  The  term  "checked  baggage" 
applies  to  all  bags,  regardless  of  whether 
the  bags  accompany  a  passenger  on  a 
particular  flight,  that  are  in  the  cargo 
hold  including  originating  and  transfer 
baggage  at  the  international  gateway. 

[Sensitive  Portion  of  Document 
Deleted:  In  the  full  text  of  the  classified 
EDS  Certification  Criteria  document, 
this  portion  of  the  document  contains 
three  tables  that  establish:  (1)  the  types 
and  quantities  of  explosive  material  that 
must  be  detected,  and  the  minimum 
detection  rate  for  each  category  of 
explosive  for  non-U.S.  locations;  (2)  the 
types  and  quantities  of  explosive 
material  that  must  be  detected,  and  the 
minimum  detection  rate  for  each 
category  of  explosive  for  U.S.  locations; 
and  (3)  the  system  performance 
requirements  for  the  minimum 
detection  rate  and  maximum  false  alarm 
rate.  The  tables  specify  the  requirement 
to  detect  the  minimum  quantity  and 
larger  quantities  of  each  listed 
explosive.  The  throughput  requirement 
that  follows  appears  in  these  tables,  and 
is  quoted  below  because  it  is  the  only 
item  that  is  not  sensitive  security 
information.) 

(U)  Throughput:  Minimum 
Automated  Processing  Rate  of  450  bags/ 
hour  (not  including  alarm  resolution). 

Overall  Performance  Requirements 

(U)  All  the  criteria  pertaining  to 
detection  rate,  false  alarm  rate  and 
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throughput  are  based  exclusively  on  the 
fully  automated  coinponent(s)  or 
eleinent(s]  of  the  system. 

[Sensitive  Portion  of  Document 
Deleted:  In  the  full  text  of  the  classified 
EDS  Certification  Criteria  document, 
this  portion  of  the  document  includes 
information  regarding  requirements  for 
no  human  intervention,  detection  rate, 
and  false  alarm  rate.  The  throughput 
requirement  that  follows  appears  in  this 
section,  and  is  included  below  because 
it  is  rot  considered  sensitive  security 
information.) 

(U}  The  cumulative  system 
throughput  processing  rate  during  the 
certification  tests  must  be  at  least  450 
bags/hour  (not  including  alarm 
resolution). 

Other  Operational  Considerations 

(U)  In  addition  to  the  mandatory 
criteria  discussed  above,  there  are  a 
number  of  other  operational 
considerations  that  will  influence  any 
future  FAA  decision  to  require  the  use 
of  EDS  equipment  for  screening 
international  baggage.  While  these 
considerations  are  not  mandatory  for 
certification  of  EDS  equipment,  they 
should  be  factored  into  development 
and  design  decisions  made  by  potential 
manufacturers  and  vendors  of  EDS 
equipment. 

(Uj  The  FAA  has  not  yet  established 
precise  EDS  parameters  which  would 
serve  to  define  what  is  practical  or  cost- 
effective  (e.g.,  the  precise  physical 
characteristics  such  as  unit  weight  and 
size,  or  the  precise  unit  cost).  Given  the 
variety  of  airport  and  air  carrier 
operating  environments,  the  FAA  does 
not  wish  to  foreclose  the  development 
of  technologies  which  may  work  under 
some,  but  not  all,  air  carrier  operating 
conditions. 

(U)  The  FAA  can,  however,  provide 
potential  manufacturers  and  vendors,  as 
well  as  air  carriers,  and  airports  with  the 
following  guidance.  In  general,  EDS 
equipment  that  is  less  costly,  smaller 
and  lighter  is  more  practical  for  use  in 
a  variety  of  airports  than  a  system  that 
is  more  expensive,  larger  and  heavier — 
especially  if  such  equipment  would 
require  separate  structures  or  substantial 
modifications  of  existing  terminal 
structures  for  installation  or  operation. 
Also,  systems  which  are  easily  operated 
and  maintained,  and  proven  to  be 
reliable,  will  be  more  acceptable  than 
systems  that  require  extensive 
specialized  training  for  operation, 
calibration  and  maintenance. 

(U)  In  addition,  systems  with 
throughput  rates  that  substantially 
exceed  the  minimum  rate  established  in 
the  certification  criteria  are 
operationally  more  efficient  in  many 


applications,  and  are  less  likely  to  cause 
delays  and  congestion  when  large 
nuncibers  of  passeiiger  bags  must  be 
screened  in  short  periods  of  time. 
Further,  systems  that  can  be  more  easily 
integrated  into  existing  passenger  and 
baggage  processing  systems  would  be 
more  acceptable  t^  potential  users. 

(U)  Traae-offs  are  often  made  among 
these  and  other  o|)erational 
considerations  during  the  course  of 
system  design.  For  example,  reliability, 
maintainability,  and  availability  can 
usually  be  impro*  ed,  but  often  at  the 
expense  of  an  inc  -ease  in  purchase 
price.  While  such  trade-offs  may  not 
affect  certificatior ,  they  will  be 
considered  in  decision  making  to 
require  deployment  of  certified  EDS 
systems. 

System  Certification 

(U)  The  F.\A  w  II  certify  EDS 
equipment  based  apon  the  mandatory 
detection  criteria  For  the  purpose  of 
developing  a  list  of  equipment  that 
would  be  eligible  for  use  by  air  carriers 
at  the  point  deployment  is  made 
mandatory.  Actions  must  be  taken 
under  14  CFR  108.25  to  establish  a 
requirement  to  deploy  EDS  to  screen 
international  checked  baggage. 

[Sensitive  Portions  of  Document 
Deleted:  In  the  full  text  of  the  classified 
EDS  Certification  Criteria  document, 
this  portion  contains  information  on  the 
Act's  requirement  to  detect  likely  to  be 
used  explosives.) 

(U)  Tne  FAA  will  not  require  air 
carriers  to  use  certified  EDS  equipment 
until  such  time  as  the  FAA  determines 
that  such  equipment  is  available  in 
sufficient'quantities  to  satisfy  air  carrier 
needs,  adaptable  to  various  air  carrier 
and  airport  operating  environments, 
practical  for  use  under  realistic  air 
carrier  operating  conditions  (e.g.,  cost, 
size,  weight,  reliability,  maintainability, 
and  availability),  and  cost-effective. 

(U)  The  FAA  will  only  certify 
complete  systems.  It  will  not  certify  or 
approve  for  use,  individual  component 
devices.  Prior  to  final  certification,  the 
FAA  will  require  manufacturers  and 
vendors  to  provide  full  system 
documentation  including,  but  not 
limited  to,  recommended  system 
installation  and  calibration  procedures, 
minimum  essential  test  equipment  and 
devices,  routine  field  testing  procedures 
and  test  objects  to  De  used,  routine  and 
emergency  operating  procedures,  field 
preventative  maintenance  and  repair 
procedures,  and  training  programs. 

Certification  Testing 

(U)  Testing  of  ET^S  equipment 
presented  to  the  F/iA  for  certification 
will  be  performed  n  accordance  with 


the  FAA  Management  Plan  for  EDS 
Certification  Testing  based  upon 
Detection  of  Explosives  for  Commercial 
Aviation  Security,  Appendix  A,  A 
General  Testing  Protocol  for  Bulk 
Explosive  Detection  Systems  (National 
Academy  of  Sciences.  National 
Materials  Advisory  Board,  final  report 
1993).  The  FAA  Technical  Center  in 
Atlantic  City,  New  Jersey  will  perform 
certification  tests  for  producers  of 
candidate  explosive  detection  systems. 
The  EDS  Certification  Test  Director  at 
the  Aviation  Security  Research  and 
Development  Service  is  the  point  of 
contact. 

(U)  As  required  by  the  Management 
Plan  for  EDS  Certification  Testing, 
manufacturers  seeking  FAA  certification 
for  their  candidate  EDS  must  submit 
complete  descriptive  data  and  their  test 
results  to  the  FAA  prior  to  receiving 
permission  to  ship  their  equipment  to 
the  FAA  Technical  Center.  The  FAA 
reserves  the  right  to  visit  the 
manufacturers'  facilities  for  technical 
quality  assurance  purposes,  require  and/ 
or  monitor  in-house  tests,  and  review 
associated  data  prior  to  granting 
permission  to  ship  equipment  for 
certification  testing. 

(U)  There  may  be  extenuating 
circumstances  that  make  it  impractical 
for  the  equipment  to  be  accommodated 
at  the  FAA  Technical  Center.  Therefore, 
the  FAA  will  consider  requests  for  an 
exception  that  would  permit  the 
equipment  testing  at  a  facility  other  than 
the  FAA  Technical  Center  facilities.  The 
written  request  must  explain  in  detail 
why  such  testing  is  in  the  best  interests 
of  the  government  and  indicate  the 
methods  and  procedures  that  will  be 
used  to  provide  an  equivalent  test  to 
those  conducted  at  the  FAA's  facility. 

(U)  The  FAA  may  recognize  on  a 
reciprocal  basis  EDS  testing  and 
certification  conducted  by  a  foreign 
government's  aviation  security 
organization.  Such  recognition  by  the 
FAA  will  only  be  considered  if  certain 
conditions  are  met  including,  but  not 
limited  to,  negotiation  of  an  appropriate 
security  technical  exchange  agreement 
which  assures  compliance  with  the  FAA 
Certification  Criteria  using  strict  quality 
control  procedures  consistent  with  FAA 
testing  procedures,  and  provide  full 
reciprocity  for  certifications  issued  by 
both  the  foreign  government  aviation 
security  organization  and  the  FAA. 

(U)  All  direct  costs  associated  with 
testing  and  certification  (e.g.,  insurance, 
shipping,  installation,  set-up,  technical 
operation,  maintenance,  calibration, 
disassembly,  and  FAA  laboratory  testing 
costs)  must  be  borne  by  the 
manufacturers  or  vendors.  The 
Management  Plan  for  EDS  Certification 
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Testing  contains  specific  infonnation  on 
the  incrennental  costs  associated  with 
testing  performed  at  the  FAA  Technical 
Center  facilities,  or  other  locations. 

Component  Testing 

(U)  As  part  of  the  FAA  Security  R&D 
program,  the  FAA  Technical  Center 
evaluates  devices  whose  capabilities  do 
not  meet  all  of  these  performance 
criteria.  For  instance,  some  of  the 
devices  that  the  FAA  has  evaluated  have 
relatively  low  throughput  rates  and 
higher  false  alarm  rates  than  the 
maximum  acceptable  rate.  It  will  be 
possible,  under  certain  circumstances, 
for  a  manufacturer  of  an  automated  bulk 
explosive  detection  device  (EDD)  to 
have  the  FAA  test  and  evaluate  the 
device,  even  when  it  is  not  expected  to 
fully  meet  the  EDS  performance  criteria 
(e.g.,  false  alarm  rate  or  throughput).  An 
EDD  is  an  automated  bulk  explosive 


detector  that  is  capable  of  meeting  the 
detection  requirements  for  at  least  one 
of  the  categories  of  explosives  in  the 
criteria. 

(U)  Although  only  complete  systems 
can  be  certified,  FAA  may  attest  to  the 
performance  of,  but  not  certify  or 
approve  for  use,  EDDs  or  individual 
components.  Attesting  to  the 
performance  of  EDDs  is  intended  to 
assist  manufacturers  and  vendors  who 
are  seeking  partners  with  whom  they 
can  create  a  functioning  EDS  composed 
of  multiple  devices. 

(U)  Testing  of  EDDs  will  only  be 
conducted:  (1)  on  a  first  come,  first 
served  basis;  (2)  if  adequate  resources 
and  facilities  are  available  at  the  FAA's 
Technical  Center  facilities  to  permit 
such  testing  (The  FAA  will  also 
consider  requests  to  test  the  equipment 
at  a  facility  other  than  the  FAA 


Technical  Center  facilities.  However, 
these  requests  will  be  given  the  lowest 
priority  and  will  only  be  performed  if  it 
would  not  otherwise  delay  testing  being 
performed  by  the  FAA  Technical 
Center.);  (3)  at  a  lower  precedence  than 
EDS  certification  testing;  and,  (4)  if  the 
FAA  determines  from  the 
manufacturer's  test  data  that  there  is  a 
substantial  likelihood  that  the  device 
will  meet  the  minimum  detection 
criteria  for  one  or  more  categories  of 
explosives  specified  in  these  criteria. 

Authority:  49  U.S.C  App.  1354, 1356. 
1357. 1358a,  1358c,  1421, 1424.  and  1511;  49 
U.S.C  106(g). 

Issued  in  Washington,  DC  on  September  3, 
1993. 

David  R.  Hinson, 
Administrator. 
IFR  Doc.  93-22270  Piled  9-9-93;  8:45  am) 
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DEPARTMENT  OF  EDUCATION 
Federal  Direct  Student  Loan  Program 

agency:  Department  of  Education. 
ACnow;  Notice. 

SUIfMHARV:  The  Secretary  of  Education 
issues  a  notice  inviting  applications  by 
schools  to  participate  in  the  Federal 
Direct  Student  Loan  Program  (FDSLP)  in 
the  academic  year  beginning  July  1, 
1994. 

EFFECTIVE  DATE:  This  notice  is  effective 
on  September  10. 1993. 
DEADLINE  DATE  FOR  REQUEST  TO 
PARTICIPATE  IN  THE  FDSLP:  As  required  by 
statute,  a  school  must  submit  its  request 
to  participate  in  the  FDSLP  by  CDctober 
1. 1993. 

FOR  FURTHER  INFORMATION  CONTACT: 
Lloyd  Robertson.  U.S.  Department  of 
Education.  400  Maryland  Avenue  SW.. 
Washington,  DC  20202-5162. 
Telephone:  (202)  708-8242.  Individuals 
who  use  a  telecommunications  device 
for  the  deaf  (TDD)  may  call  the  Federal 
Information  Relay  Service  (FIRS)  at  1- 
800-877-8339  between  8  a.m.  and  8 
p.m..  Eastern  time.  Monday  through 
Friday. 

SUPPLEMENTARY  INFORMATION:  The 
Student  Loan  Reform  Act  of  1993.  part 
of  the  Omnibus  Budget  Reconciliation 
Act  of  1993  (Pub.  L  103-66). 
established  a  new  loan  program  under 
title  rV.  part  D  of  the  Higher  Education 
Act  of  1965  as  amended  (HEA).  Under 
this  program,  known  as  the  Federal 
Direct  Student  Loan  Program  (FDSLP). 
loan  capital  is  provided  directly  to 
student  and  parent  borrowers  by  the 
Federal  Government  rather  than  through 
private  lenders.  This  program  replaces 
the  direct  loan  demonstration  program 
that  was  authorized  by  the  Higher 
Education  Amendments  of  1992  (Pub.  L. 
102-325). 

For  the  first  academic  year  during 
which  the  FDSLP  is  operational,  the 
year  beginning  July  1, 1994,  the 
Secretary  will  select  schools  to 
participate  in  the  FDSLP  from  those 
schools  that  have  applied  to  participate 
in  the  FDSLP.  The  Secretary  may  also 
select  additional  schools  if  necessary  to 
carry  out  the  purposes  of  part  D.  The 
statute  directs  the  Secretary  to  exercise 
his  discretion  in  the  selection  of  schools 
so  that  the  loans  made  under  the  FDSLP 
will  represent  5  percent  of  the  new 
student  loan  volume  for  academic  year 
1994-1995.  The  goals  for  the  percentage 
of  new  student  loan  volume  in 
subsequent  years  of  loans  made  under 
the  FI>SLP  increase  significantly.  See 
Section  455(a)(2)  of  the  HEA.  The 
Secretary  anticipates  that  schools 


selected  to  participate  in  the  FDSLP  in 
the  1994-1395  academic  year  will 
continue  to  participate  in  subsequent 
years  and  will  not  be  required  to  re- 
apply in  subsequent  years. 

The  Secretary  will  publish  rules 
regarding  the  administration  and 
operation  of  the  FDSLP  for  the  1994- 
1995  academic  year  in  the  Federal 
Register  shortly.  The  Secretary 
anticipates  that  these  rules  will  be  based 
on  the  fmal  regulations  for  the  direct 
loan  demonstration  program  published 
in  the  Federal  Register  on  )uly  2. 1993 
(58  FR  36088).  revised  to  reflect  changes 
from  the  Student  Loan  Reform  Act  of 
1993  and  administrative  initiatives. 
These  rules  will  be  published  after 
consultation  with  members  of  the  higher 
education  community.  Schools  that  are 
selected  to  participate  in  the  FDSLP  but 
wish  to  withdraw  after  publication  of 
the  rules  will  be  allowed  a  reasonable 
period  to  do  so. 

1.  School  Selection 

The  Secretary  will  exercise  the 
discretion  afforded  him  in  the  statute  in 
selecting  schools  for  participation  in  the 
FDSLP  during  the  1994-1995  academic 
year  to  ensure  as  smooth  an 
implementation  as  possible  and  to 
provide  a  solid  base  of  experience  for 
the  increase  in  FDSLP  volume.  The 
Secretary  will  select,  to  the  extent 
practicable,  schools  to  participate  in  the 
FDSLP  that  reasonably  represent  the 
universe  of  participants  in  the  Federal 
Family  Education  Loan  (FFEL)  Program, 
along  with  such  factors  as  type  and 
control  of  institution,  geographic 
distribution,  loan  volume,  defoult  rates, 
composition  of  student  body,  etc  A 
broed  spectnmi  of  schools  participating 
in  the  first  year  of  the  program  will  also 
provide  the  robust  test  of  the  FDSLP 
operations  and  procedures  that  is 
necessary  for  the  second  and  subsequent 
years  when  the  volume  of  loans  made 
under  the  FDSLP  will  increase 
significantly. 

A.  Bequirements  for  ParticipatkM 

The  Secretary  has  decided  that,  to 
participate  in  the  FDSLP  in  the  1994- 
1995  academic  year,  a  school  must  have 
a  program  participation  agreement 
under  the  FFEL  Program.  In  addition, 
because  a  school  in  the  FDSLP  must  be 
an  eligible  institution  according  to 
section  435(a)  of  the  HEA  and  is  thus 
subject  to  certain  provisions  relating  to 
cohort  default  rates,  the  Secretary  has 
decided  that  in  order  for  a  school  to  be 
selected  to  participate  in  the  FDSLP  in 
the  1994-1995  academic  year,  that 
school  must  have  a  cohort  default  rale 
that  is  less  than  25  percent  in  one  of  the 
two  most  recent  years  for  which  cohort 


default  rates  are  available.  See  section 
453(d)  of  the  HEA.  Because 
participation  is  limited,  the  Secretary 
believes  that  it  is  not  in  the  best  interest 
of  the  FDSLP  to  allow  a  school  to 
participate  if  there  is  a  high  probability 
that  the  school  will  lose  its  eligibility  to 
participate  in  the  Federal  student  loan 
programs.  The  Secretary  reserves  his 
right  to  exempt  Historically  Black 
Colleges  and  Universities  as  defined  in 
section  322(2)  of  the  HEA,  tribally 
controlled  community  colleges  within 
the  meaning  of  section  2(a)(4)  of  the 
Tribally  Controlled  Community  College 
Assistance  Act  of  1978,  or  a  Navajo 
Community  College  under  the  Navajo 
Community  College  Act  from  the  default 
rate  requirement. 


B.  Other  Factors  Considered  by  the 
Secretary 

The  Secretary  anticipates  choosing 
schools  that  have  demonstrated  a  strong 
commitment  to  direct  lending  and  the 
capacity  to  implement  and  administer 
the  FDSLP.  The  Secretary  will  base  his 
decision  on  whether  a  school  has  this 
capacity  on  a  number  of  factors  such  as 
those  given  as  criteria  for  a  school  to 
originate  loans.  The  Secretary  views  the 
FDSLP  as  the  future  of  student  loans.  As 
such,  the  Secretary  intends  to  make 
maximum  use  of  available  technology  in 
the  program.  Consistent  with  this 
intention,  the  Secretary  anticipates  that 
the  majority  of  schools  participating 
will  participate  electronically  or  be 
willing  and  capable  to  do  so  in  the  very 
near  future.  In  order  to  originate  loans 
a  school  must  participate  electronically. 
Currently,  schools  participating  in  the 
campus-based  programs,  which  include 
the  Federal  Perkins  Loan  Program,  the 
Federal  Supplemental  Educational 
Opportunity  Grants  Program,  and  the 
Federal  Work-Study  Program,  must  do 
so  electronically.  Additionally,  the 
majority  of  schools  participating  in  the 
Federal  Pell  Grant  Program  also  do  so 
electronically.  Therefore,  the  Secretary 
will  give  strong  consideration  to  a 
school  that  is  currently  participating  in 
the  Department's  Electronic  Data 
Exchange  program  when  selecting 
schools  to  participate  in  the  FDSLP. 

n.  School  Participation 

A.  Participation  in  the  FFEL  Program 
and  the  FDSLP 

Generally,  a  school  participating  in 
the  FDSLP  will  make  loans  (not 
including  loans  made  under  the  Federal 
Periiins  Loan  Program)  to  students  and 
parents  of  students  attending  that  school 
only  through  the  FDSLP.  However,  the 
Secretary  has  the  discretion  to  allow 
schools  to  participate  in  both  the  FFEL 
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Program  and  the  FDSLP.  Schools 
permitted  to  participate  in  both 
programs  may  certify  loans  under  the 
FFEL  Program  only  to  those  borrowers 
that  have  an  outstanding  balance  on  an 
FFEL  Program  loan.  Students  who  have 
no  outstanding  balance  on  an  FFEL 
Program  loan  may  receive  loans  only 
under  the  FDSLP.  The  Secretary 
anticipates  that  the  |}ercentage  of 
schools  in  the  FDSLP  that  also 
participate  in  the  FFEL  Program  will  be 
small.  A  school  permitted  to  participate 
in  both  the  FFEL  Program  and  the 
FDSLP  would  be  responsible  for  < 

ensuring  that  a  borrower  at  that  school 
does  not  receive  loans  under  a  program 
for  which  the  borrower  is  not  eligible. 

B.  Federal  Direct  PLUS  Loans 

Some  schools  have  expressed  concern 
that  they  would  be  required  to  conduct 
the  credit  check  mandated  for  Federal 
Direct  PLUS  loans.  Schools  will  not  be 
responsible  for  conducting  credit 
checks.  Federal  Direct  PLUS  loans  will 
be  made  through  a  process  similar  to  the 
one  used  in  the  FFEL  Program.  The 
parent  will  complete  a  combined 
application/promissory  note  and  send  it 
to  the  school.  The  school  will  forward 
this  document  to  the  Secretary  where 
the  data  will  be  key  entered  and  a  credit 
check  performed.  Alternatively,  a  school 
will  enter  the  data  using  the  software 
provided  by  the  Secretary,  and 
electronically  forward  this  information 
to  the  Secretary.  In  either  case,  the 
Secretary  will  perform  the  credit  check 
and  notify  the  school  of  the  results.  The 
Secretary  will  also  notify  the  parent 
directly  if  the  credit  check  indicates  an 
adverse  credit  history,  and  advise  the 
parent  what  options  are  available,  e.g.. 
obtaining  an  endorser  without  an 
adverse  credit  histor\'.  Once  the  loan  is 
approved,  the  school  may  then  draw 
down  money  and  disburse  the  loan 
funds  in  the  same  manner  as  it  would 
for  other  loans  made  under  the  FDSLP. 
For  those  schools  which  participate  in 
both  the  FDSLP  and  the  FFEL  Program, 
a  parent  of  an  eligible  student  may 
borrow  only  under  the  program  from 
which  the  student  borrowed,  or  would 
have  borrowed,  if  the  student  had 
received  a  student  loan. 

C.  Origination 

The  Student  Loan  Reform  Act  of  1993 
requires  that  a  school  originating  loans 
in  the  FDSLP  in  the  1994-1995 
academic  year: 

(1)  Have  signed  a  participation 
agreement  with  the  Secretary  for 
participation  in  the  FDSLP; 

(2)  Desire  to  originate  loans: 

(3)  Have  made  loans  in  the  Federal 
Perkins  Loan  Program  and  not  have 


exceeded  the  applicable  maximum 
default  rate  under  sec:tion  462(g)  of  the 
HEA  for  the  most  rec  jnt  fiscal  year  for 
which  data  are  available; 

(4)  Not  be  on  the  reimbursement 
system  of  payment  for  any  of  the 
programs  under  subpart  1  or  3  of  part 
A.  part  C,  or  part  E  of  title  IV  of  the 
HEA; 

(5)  Not  be  overdue  on  program  or 
financial  reports  or  audits  required 
under  title  IV  of  the  HEA; 

(6)  Not  be  subject  to  a  proposed  or 
final  emergency  action,  or  a  proposed  or 
final  limitation,  suspension,  or 
termination  action  under  section 
428(b)(lKT),  432(h),  or  487(c)  of  the 
HEA; 

(7)  Not.  in  the  opinion  of  the 
Secretary,  have  significant  deficiencies 
identified  by  a  State  postsecondary 
review  entity  under  subpart  1  of  part  H 
of  title  IV  of  the  HEA; 

(8)  Not,  in  the  opinion  of  the 
Secretary,  have  had  severe  performance 
deficiencies  for  any  of  the  programs 
under  this  title,  including  such 
deficiencies  demonstrated  by  audits  or 
program  reviews  submitted  or 
conducted  during  the  5  calendar  years 
immediately  preceding  the  date  of 
application;  and 

(9)  Provide  an  assurance  that  the 
institution  has  no  delinquent 
outstanding  debts  to  'he  Federal 
Government,  unless  (a)  those  debts  are 
being  repaid  under  or  in  accordance 
with  a  repayment  arrangement 
satisfactory  to  the  Federal  Government; 
or  (b)  the  Secretary  determines  that  the 
existence  or  amount  of  the  debts  has  not 
been  finally  determined  by  the 
cognizant  Federal  agency. 

See  Section  453(c)  of  the  HEA. 

D.  Alternate  Originator 

If  a  school  that  participates  in  the 
FDSLP  does  not  originate  loans,  it  will 
use  the  services  of  an  alternate 
originator  that  has  contracted  with  the 
St^cretary  for  that  purpose.  An  alternate 
originator  in  the  FDSIJ'  will  perform  the 
functions  that  are  necessary  in  the 
FDSLP  that  in  the  FFEL  Program  are 
performed  by  guaranty  agencies  and 
lenders. 

E.  Consortia  '' 

A  consortium  of  schools  in  the  FDSLP 
would  interact  with  the  Secretary  in  the 
same  manner  as  other  schools.  e.\cept 
that  the  communication  between  the 
Secretary  and  the  schools  in  the 
consortia  is  consolidated  and  channeled 
through  a  single  point.  Each  school  in 
a  consortium  will  be  required  to  sign  the 
FDSLP  participation  agreement  with  the 
Secretary  and  be  responsible  for  the 
information  supplied  through  the 


consortium.  If  a  consortium  wishes  to 
originate  loans,  each  school  in  the 
consortium  must  be  eligible  to  originate. 

Application  Procedures 

The  Secretary  has  developed  an 
application  for  a  school  to  use  to  apply 
to  participate  in  the  FDSLP.  A  copy  of 
the  application  is  included  as  Appendix 
A  with  this  notice.  A  place  is  provided 
for  an  applying  school  to  indicate 
whether  it  desires  to  originate  loans 
under  the  FDSLP.  In  addition,  an 
applying  school  must  indicate  how  it 
anticipates  participating  in  the  FDSLP. 
[i.e.,  mainframe.  PC.  or  paper). 

If  a  school  desires  to  participate  in 
both  the  FFEL  Program  and  FDSLP,  it 
must  include  an  estimate  of  the 
percentage  of  new  loan  volume  that  will 
be  made  under  the  FDSLP.  In  addition, 
such  a  school  must  provide  a  written 
statement  that  explains  why  the  st;hool 
wishes  to  participate  in  both  the  FFEL 
Program  and  the  FDSLP  and  how  the 
school  anticipates  managing  the  FFEL 
Prcffiram  and  the  FDSLP  simultaneously. 

Ii  a  school  is  applying  as  part  of  a 
consortium,  it  must  indicate  the  exact 
names  of  all  schools  in  the  consortium. 

In  order  to  be  considered  for 
participation  in  the  1994-1995 
academic  year,  a  school  must  complete 
the  application  and  submit  it  to  the 
Secretary  by  October  1.  1993. 
Applications  postmarked  after  October 
1.  1993  will  not  be  accepted.  A  school 
may  fax  its  application  to  the  Secretary 
at  (202)  401-3424  or  (202)  205-0786.  If 
a  school  does  fax  its  application,  it  must 
do  so  not  later  than  October  1. 1993. 

Waiver  of  Rulemaking 

It  is  the  practice  of  the  Secretar>'  to 
offer  interested  parties  the  opportunity 
to  comment  on  proposed  regulations. 
However,  the  Omnibus  Budget 
Reconciliation  Act  of  1993,  enacted 
August  10. 1993  (Reconciliation  Act), 
requires  that  the  Secretary-  publish  a 
notice  in  heu  of  regulations  for  the  first 
year  of  the  FDSLP  and  exempts  the 
contents  of  the  notice  from  tfje 
rulemaking  requirements  of  section  431 
of  the  General  Education  Provisions  Act. 
The  Reconciliation  Act  also  requires 
that  the  Secretary  establish  a  date  not 
later  than  October  1.  1993.  as  the  closing 
date  for  receiving  applications  from 
institutions  of  higher  education  desiring 
to  participate  in  the  first  year  of  the 
program.  While  the  Secretary  has 
consulted  with  members  of  the  higher 
education  community  in  the 
development  of  this  notice,  the  statutory 
timeframe  for  the  program  does  not 
permit  the  solicitation  of  further  public 
comment.  Therefore,  the  Secretary  finds 
that  such  a  solicitation  would  be 
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Appendix 


0MB  No  IMO    on* 
EjvntanCM*   127«3 


FEDERAL  DIRECT  STUDENT  LOAN  PROGRAM  SlTHOOL  PARTICIPA  TtON  APPUCA  TtOM 


) 


Section  I:  School  k'iformation 


School  Name: 


school  Address: 


Signature  of  School  Official:. 
Printed  Name  and  Title: 


Telephone  and  FAX  Numtjer  of  School  Official:. 
IRS  Employer  Identification  Numtjer: 

School  Code  Used  in  the  Federal 

Family  Education  Loan  Program:  


Talaphone 


FAX 


Section  U:  Partiapstibn  Information 


Do  you  wish  to  originate  loans?     G     Yes      G     No 
f^ode  of  participation:        G     Mainframe      O     PC        G     Pap^ 
Would  you  like  to  participate  in  tx>th  the  FDSLP  and  the  FFEL  Program?      G   Yes     G    No 
If  yes,  what  percentage  of  estimated  loan  volume  would  be  made  under  the  FDSLP? 


% 


Attach  a  separate  sheet  explaining  why  the  school  wishes  to  participate  in  tx)th  tt>e  FFEL  Program 
and  the  FDSLP,  and  how  the  school  anticipates  managing  the  FFEL  Program  and  the  FDSLP 
simultaneously. 


Section  III:  School  Consortium  Information 


If  applying  as  part  of  a  consortium,  please  indicate  the  exact  names  of  all  schools  in  the 
consortium  (Attach  additional  names  on  a  separate  sheet,  If  necessary): 


PuMcraportingburdsn  lor  itM*  collection  of  infonnation  is  estimatad  lo  avaraga12  minutK  porrasponM.ttiaastimaladburdanlooompMBttactBlwnant 
it  20  minulat,  including  ttw  lime  tor  raviawring  lnstn>cbons ,  saarching  axisbng  datt  sourcas.  gatharirtg  and  mainlaining  the  data  needed,  and  completing 
and  raviatMng  ihacoRactionofintomiatxxi  Send  comments  regarding  this  burden  )stmateoran)r  otheraspectot  this  collection  ol  intonrmtion.  including 
suggestions  tor  reducing  ttMSburxton,  to  the  USOeparvnent  of  EducationMntonnition  Management  and  Compkanw  20202- 
4651 ;  and  to  »>e  Office  of  Management  and  Budget  PyefworV  Reduction  Project  1840-0664,  Washington.  DC  20S03 


AppllcaUorts  should  be  sent  to: 

[FR  Doc.  93-22288  Filed  9-9-93: 8:45  am] 
BtLtJNG  CODE  40(»-01-C 


U.S.  Department  of  Education 

Office  of  Postaecondary  EAicatlon,  ROB  •  3 

Federal  Dkeet  Loan  Task  Force,  Room  4043 

400  Marylmd  Avnua.  SW 

Wa^lngton,  DC  VI202-5162 

FAX  (202)  401-34i4  or  (202)  205-0786 
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Proposed  Information  Collection 
Requests 

AGENCY:  Department  of  Education. 
ACTION:  Notice  of  proposed  information 
collection  requests. 

SUMMARY:  The  Director,  Information 
Resources  Management  Service  invites 
comments  on  proposed  information 
collection  requests  as  required  by  the 
Paperwork  Reduction  Act  of  1980. 
DATES:  An  emergency  review  has  been 
requested  in  accordance  with  the  Act, 
since  allowing  for  the  normal  review 
period  would  adversely  affect  the  public 
interest.  The  approval  has  been 
requested  from  the  Office  of 
Management  and  Budget  (OMB). 
ADDRESSES:  Written  comments  should 
be  addressed  to  the  Office  of 
Information  and  Regulatory  Affairs, 
Attention:  Dan  Chenok,  Desk  Officer, 
Department  of  Education,  Office  of 
Management  and  Budget.  726  Jackson 
Place  NW..  room  3208.  New  Executive 
Office  Building.  Washington.  DC  20503. 
Requests  for  copies  of  the  proposed 
information  collection  request  should  be 
addressed  to  Gary  Green,  Department  of 
Education,  7th  &  D  Streets  SW.,  room 
4682,  Regional  Office  Building  3, 
Washington,  DC  20202. 
FOR  FURTHER  INFORMATION  CONTACT:  Gary 
Green.  (202)  401-3200.  Individuals  who 
use  a  telecommunications  device  for  the 
deaf  (TDD)  may  call  the  Federal 
Information  Relay  Service  (FIRS)  at  1- 
800-877-8339  between  8  a.m.  and  8 


p.m..  Eastern  time,  Monday  through 
Friday. 

SUPPt.EMENTARY  INFORMATION:  Section 
3517  of  the  Paperwork  Reduction  Act  of 
1980  (44  use.  chapter  3517)  requires 
that  the  Director  of  OMB  provide 
interested  Federal  agencies  and  persons 
an  early  opportunity  to  comment  on 
information  collection  requests.  OMB 
may  amend  or  waive  the  requirement 
for  public  consultation  to  the  extent  that 
public  participation  in  the  approval 
process  would  defeat  the  purpose  of  the 
information  collection,  violate  State  or 
Federal  law,  or  substantially  interfere 
with  any  agency's  ability  to  perform  its 
statutory  obligations.  The  Director, 
Information  Resources  Management 
Service,  publishes  this  notice  with  the 
attached  proposed  information 
collection  request  prior  to  submission  of 
this  request  to  OMB.  This  notice 
contains  the  following  information:  (1) 
Type  of  review  requested,  e.g., 
expedited;  (2)  Title;  (3)  Abstract;  (4) 
Additional  Information;  (5)  Frequency 
of  collection;  (6)  Affected  public;  and  (7) 
Reporting  and/or  Recordkeeping 
burden.  Because  an  expedited  review  is 
requested,  a  description  of  the 
information  to  be  collected  is  also 
included  as  an  attachment  to  this  notice. 

Dated:  September  7, 1993. 
Cary  Green 

Director,  Information  Resources  Management 
Service. 

Office  of  Postsecondary  Education 
Type  of  Review:  Emergency. 


Title:  Federal  Direct  Student  Loan 
Program  School  Participation 
Application. 

Abstract:  In  compliance  with  the 
Omnibus  Budget  Reconciliation  Act  of 
1993,  enacted  August  10, 1993,  ED  is 
requesting  application  information  from 
institutions  of  higher  education  that  are 
interested  in  participating  in  the  Federal 
Direct  Student  Loan  Program.  ED  is 
requesting  application  information  as 
prescribed  in  a  notice  and  application 
that  will  be  published  in  the  Federal 
Register.  ED  will  review  the  application 
requirements  and  select  institutions  to 
participate  in  the  first  year  of  this 
program. 

Additional  Information:  ED  has 
requested  an  emergency  review  and 
approval  from  the  Office  of  Management 
and  Budget.  The  emergency  review  and 
approval  is  required  in  order  to  satisfy 
the  requirements  of  the  Onmibus  Budget 
Reconciliation  Act  of  1993. 

Frequency:  Annually. 

Affected  Public:  Businesses  or  other 
for-profit;  and  non-profit  institutions. 

Reporting  Burden: 

Responses:  750. 

Burden  Hours:  398 

Recordkeeping  Burden: 

Recordkeepers:  0. 

Burden  Hours:  0 
jFR  Doc.  93-22289  Filed  9-9-93;  8:45  am) 
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Federal  Register 
Document 
Drafting 
Handboolc 

A  Handbook  for 
Regulation  Drafters 

This  handbook  is  designed  to  help  Federal 
agencies  prepare  documents  for 
publication  in  the  Federal  Register.  The 
updated  requirements  in  the  handt)ook 
reflect  recent  changes  in  regulatory 
development  procedures, 
document  format,  and  printing 
technology. 

Price  $5.50 


Superintendent  of  Documents  Publication  Order  Form 

Order  processing  code:  •5133  Charge  your  order. 

Its  easy! 
YES,  please  send  mc  the  foUowing  indicated  publications:  To  f«  your  onler.  .nd  Un^rt^-TO  512-2250 


copies  of  DOCUMENT  DRAFTING  HANDFOOK  at  $5.50  each.  S/N  069-000-00037-1 


1.  The  total  cost  of  my  order  is  $. 


Foreign  orders  plefse  add  an  additional  25%. 


All  prices  include  regular  domestic  postage  and  handling  and  are  subject  to  change 


Please  Type  or  Print 
2. 


(Company  or  personal  name) 


(Additional  address/attention  line) 


(Street  address) 


3.  Please  choose  method  of  payment: « 
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WHAT:     Free  public  briefings  (approximately  3  hours)  to  present: 

1  The  regulatory  process,  with  a  focus  on  the  Federal  Register. 

system  and  the  public's  role  in  the  development  of 
regulations 

2  The  relationship  between  the  Federal  Register  and  Code  of 

Federal  Regulations 

3  The  important  elements  of  typical  Federal  Register 

documents. 

4  An  introduction  to  the  finding  aids  of  the  FR/CFR  system. 

WHY:  To  provide  the  public  with  access  to  information  necessary  to 
research  Federal  agency  regulations  which  directly  affect  them 
There  will  be  no  discussion  of  specific  agency  regulations. 
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ATLANTA,  GA 
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Jimmy  Carter  Presidential  Library 
One  Copenhill  Avenue.  Atlanta,  GA 
Federal  Information  Center 
1-800-347-1997 

WASHINGTON.  DC 

(two  briefings) 
September  17  at  9:00  am  and  1:30  pm 
Office  of  the  Federal  Register.  7th  Floor 
Conference  Room,  800  North  Capitol  Street 
N\V,  Washington.  DC  (3  blocks  north  of 
Union  Station  Metro) 
202-523-4538 
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Agricufture  Department 

See  Animal  and  Plant  Health  Inspection  Service 
See  Federal  Grain  Inspection  Service 
See  Food  and  Nutrition  Service 
See  Forest  Service 


Alcohol,  Tobacco  and  Firearms  Bureau 

RULES 

Firearms: 
Arms,  ammunition,  and  implements  of  war;  importation, 
47831 

Animal  and  Plant  Health  inspection  Service 

PROPOSED  RULES 

Exportation  and  importation  of  animals  and  animal 
products: 
Rinderpest  and  foot-and-mouth  disease;  disease  status 
change — 
Belgium,  47834  j 

NOTICES  II 

Meetings: 
Animal  Welfare  Act;  farm  animal  issues,  47852 

Centers  for  Disease  Corttroi  and  Prevention 

NOTICES 

Meetings: 
Chronic  Disease  Prevention  and  Control  National 

Conference,  47903 
Immunization  Practices  Advisory  Committee,  47903 
Vital  and  Health  Statistics  National  Committee,  47903 

Commerce  Department 

See  Export  Administration  Bureau 

See  Foreign-Trade  Zones  Board 

See  International  Trade  Administration 

See  National  Oceanic  and  Atmospheric  Administration 

Committee  for  the  implementation  of  Textile  Agreements 

NOTICES 

Cotton,  wool,  and  man-made  textiles: 
Mexico.  47888  ,: 

Pakistan.  47889.  47890 

I 

Commodity  Futures  Trading  Commission 

NOTICES 

Ethics  training  programs;  approval  applications,  47890 

Defense  Department 

NOTICES 

Meetings: 
Government-Industry  Technical  Data  Committee.  47892 
Nuclear  Weapons  Surety  Joint  Advisory  Committee, 
47892 


Drug  Enforcement  Administration 

NOTICES 

Schedules  of  controlled  substances;  production  quotas: 
Schedules  1  and  11 — 
1993  proposed  aggregate,  47918 

Energy  Departmerrt  | 

See  Federal  Energy  Regulatory  Commission 
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Environmental  Protection  Agency 

RULES 

Air  quality  implementation  plans;  approval  and 
promulgation;  various  ^tes: 
California.  47831 
PROPOSED  RULES  ; 

Air  quality  implementation  fHaas;  approval  and 
promulgation;  various  States: 
Minnesota,  47840  , 

Water  pollution  control:  '^ 

Great  Lakes  System;  water  quality  guidance 
Report  availability,  47845 
NOTICES 
Organization,  functions,  and  authority  delegations; 

Air  and  Radiation  Office;  air  docket  management,  47900 
Toxic  and  hazardous  substances  control: 
Interagency  Testing  Committee — 
Report. 47900 

Executive  Office  of  the  President 

See  Presidential  Documents 

Export  Administration  Bureau 

NOTICES 

Meetings: 
President's  Export  CounciL  47857 
Sensors  Technical  Advisory  Committee,  47857 

Farm  Credit  Administration 

PROPOSED  RULES 

Farm  credit  system: 
Disclosure  to  shareholders — 
Association  annual  meeting  information  statement  and 
director  positions  nominating  process,  47836 

Federal  Aviation  Administration 

RULES 

Airworthiness  directives: 

Airbus  Industrie,  47825 

Beech.  47826 

Boeing.  47827 

British  Aerospace.  47828 
VOR  Federal  airways,  47829,  47830 
PROPOSED  RULES 
Airworthiness  directives: 

Airbus  Industrie,  47837 

Beech,  47839  d^k 

NOTICES  ^Kr' 

Passenger  facility  charges;  applicatfons,  etc.: 

Portland  International  Jetport.  ME,  47925 

Federal  Emergency  IManagement  Agency 

NOTICES 
Meetings: 
Advisory  Board,  47900 

Federal  Energy  Regulatory  Commission 

NOTICES 

Electric  rate,  small  power  production,  and  interlocking 
directorate  filings,  etc.: 
Qtizens  Utilities  Co.  et  al..  47892 
Meetings:  Sunshine  Act.  47936 
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Applications,  hearings,  determinations,  etc.: 
Algonquin  Gas  Transmission  Co.,  47894 
CNG  Transmission  Corp.,  47894 
Columbia  Gas  Transmission  Corp..  47895 
Columbia  Gulf  Transmission  Cd..  47895 
East  Tennessee  Natural  Gas  Co.,  47895 
Equitrans.  Inc..  47896 
Florida  Gas  Transmission  Co..  47896 
Gateway  Pipeline  Co..  47896 
Koch  Gateway  Pipeline  Co..  47897 
Midwestern  Gas  Transmission  Co..  47897 
Panhandle  Eastern  Pipe  Line  Co..  47897 
Sea  Robin  Pipeline  Co..  47898 
Tennessee  Gas  Pipeline  Co..  47898 
Texas  Gas  Transmission  Corp..  47898 
Transwestem  Pipeline  Co..  47898.  47899 
Trunldine  Gas  Co..  47899 
Western  Systems  Power  Pool.  47899 

Federal  Grain  Inspection  Service 

N0-nC£8 

Agency  designation  actions: 
Illinois.  47852 


Federal  Maritime  Commission 

NOTICCS 

Agency  Information  collection  activities  under  OMB 

review,  47900,  47901 
Organization,  functions,  and  authority  delegations: 
Administration  Bureau,  Director.  47901 

Fish  and  Wildlife  Service 

PflOPOSEO  RULES 

Endangered  and  threatened  species: 

Alabama  sturgeon.  47851 
NOTICES 
Meetings: 

Klamath  River  Basin  Fisheries  Task  Force.  47912 

Food  and  Drug  Administration 

RULES 

Food  additives: 

Feed  and  drinking  water  of  animals —  | 

Selenium.  47962  ' 

Human  drugs: 

Oral  solid  dosage  form  drug  products;  imprinting.  47948 

Food  and  Nutrition  Service 

NOTICES 

Child  nutrition  programs: 
National  school  lunch  and  school  breakfast  programs — 
Nutrition  objectives  for  school  meals;  hearings.  47853 

Foreign-Trade  Zones  Board 

NOTICES 

Applications,  hearings,  determinations,  etc.: 
Ohio 
Mr.  Coffee.  Inc.;  appliance/coffeemaker  manufacturing 
facilities,  47858 
Puerto  Rico 
Merck,  Sharp  &  Dohme  Qui  mica  de  Puerto  Rico.  Inc.; 
pharmaceutical  and  agricultural  chemical  products 
plant.  47858 
Tennessee 
Sharp  Manufacturing  Co.  of  America;  portable  personal 
computers  manufacturing  plant.  47859 


Forest  Service 

NOTICES 

Apoea!  exemptions;  timber  sales: 
Idaho  Panhandle  National  Forests.  ID,  47857 

General  Services  Administration 

NOTICES 

Intercity  telecommunications  services.  47902 

Health  and  Human  Services  Department 

See  Centers  for  Disease  Control  and  Prevention 

See  Food  and  Drug  Administration 

See  Health  Care  Financing  Administration 

See  National  Institutes  of  Health 

Health  Care  Financing  Administration 

NOTICES 

Agency  information  collection  activities  under  OMB 
review,  47904 

Medicaid: 
State  plan  amendments,  reconsideration;  hearings- 
New  York,  47905 

Housing  and  Urban  Development  Department 

NOTICES 

Grants  and  cooperative  agreements;  availability,  etc.: 
Public  and  Indian  housing — 
Major  reconstruction  of  obsolete  public  housing 
(MROP)  development  program,  47940 

Interior  Department 

See  Fish  and  Wildlife  Service 
See  Land  Management  Bureau 
See  National  Park  Service 

International  Trade  Administration 

NOTICES 
Antidumping: 
Carbon  steel  butt-weld  pipe  fittings  from — 

China.  47859 
Mechanical  transfer  presses  from — 

Japan,  47860 
Tapered  roller  bearings  and  parts,  finished  and 
unfinished,  from — 
Hungary.  47861 
Countervailing  duties: 
Steel  products  from — 
South  Africa.  47865 
Export  trade  certificates  of  review.  47868 
Applications,  hearings,  determinations,  etc.: 
Columbia  University  et  al.,  47887 
University  of— 

New  Mexico  et  al.,  47887 
Yale  University  School  of  Medicine,  47888 

Interstate  Commerce  Commission 

NOTICES 

Railroad  services  abandonment: 
Norfolk  Southern  Railway  Co.,  47915 

Justice  Department 

See  Drug  Enforcement  Administration 

See  Prisons  Bureau 

NOTICES 

Pollution  control;  consent  judgments: 
Alloyd  Asbestos  Abatement  Co.  et  al.,  47915 
American  National  Can  Co.  et  al..  47915 
Butte  Water  Co..  47916 
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Concept  West  et  al..  47917 

Connolly  Development,  47916 

Consolidated  Papers,  Inc.,  47917 

E.I.  du  Pont  de  Nemours  &  Co,  et  al.,  47917 

Land  Management  Bureau 

PROPOSED  RULES 

Forest  management: 
Forest  product  sales — 
Forest  product  contracts  administration  and  free  use 
permits  and  law  enforcement;  prohibited  acts, 
47847 
NOTICES 

Alaska  Native  claims  selection: 
Bering  Straits  Native  Corp.,  47913 
Council  Native  Corp.,  47913 
Opening  of  public  lands: 

Alaska,  47913 
Realty  actions:  sales,  leases,  etc.; 
Wyoming,  47913 

National  Institutes  of  Health 

NOTICES 

Recombinant  DNA  molecules  research: 
Actions  under  guidelines,  47906,  47907 


National  Oceanic  and  Atmospheric  Administration 

RULES 

Fishery  conservation  and  management: 
Bering  Sea  and  Aleutian  Islands  groundfish,  47833 

NOTICES  , 

Meetings:  I 

Marine  Fisheries  Advisory  Committee.  4788'Q  \ 

National  Park  Service  I 

NOTICES  j 

Meetings:  ; 

Upper  Delaware  Citizens  Advisory  Council,  47914 

National  Science  Foundation 

NOTICES  j 

Meetings:  \ 

Electrical  and  Communications  Systems  Special 
Emphasis  Panel,  47918 

Nuclear  Regulatory  Commission 

NOTICES 
Meetings: 

Nuclear  Waste  Advisory  Committee,  47919 
Petitions;  Director's  decisions: 

Florida  Power  &  Light  Co.,  47919 
Applications,  hearings,  determinations,  etc.: 

Commonwealth  Edison  Co.,  47920 

Personnel  Management  Office 

RULES 

Group  life  insurance.  Federal  employees: 
Premium  rate  reduction  and  open  enrollment  period, 
47823 
Health  benefits,  Federal  employees: 

Temporary  employees  coverage,  47823 
Retirement: 
Federal  Employees  Retirement  System — 
Deemed  elections  of  coverage,  47821 

NOTICES 
Meetings: 
Federal  Prevailing  Rate  Advisory  Committee.  47920 


Presidential  Documents 

PROCLAMATIONS 
Special  observances: 
Drug  Abuse  Resistance  Education  Day,  National,  1993 
and  1994  (Proc.  6588).  47981 

Prisons  Bureau 

RULES 

Inmate  control,  custody,  care,  etc.: 
Offenders  transfer  to  or  from  foreign  countries.  47976 

Public  Health  Service 

See  Centers  for  Disease  Control  and  Prevention 
See  Food  and  Drug  Administration 
See  National  Institutes  of  Health 

Securities  and  Exchange  Commission 

NOTICES 

Self-regulatory  organizations;  proposed  rule  changes: 
National  Association  of  Securities  Dealers.  Inc.,  47921 

Applications,  hearings,  determinations,  etc.: 
American  Express  Variable  Annuity  Fund.  Inc..  47922 
Kotrozo  Mutual  Fund  Group.  Inc..  47923 

Textile  Agreements  Implementation  Committee 

See  Committee  for  the  Imple.mentation  of  Textile 
Agreements 

Transportation  Department 

See  Federal  Aviation  Administration 
NOnCES 

Aviation  proceedings: 
Hearings,  etc. — 
Gorda  Aero  Service,  Inc.,  47925 

Treasury  Department 

See  Alcohol.  Tobacco  and  Firearms  Bureau 

NOTICES 

Senior  Executive  Ser\'ice: 
Departmental  Performance  Review  Board;  membership, 
47925 

United  States  Information  Agency 

NOTICES 

Grants  and  cooperative  agreements;  availability,  etc.: 
International  visitor  grantees;  group  projects.  47926 
Secondary  school  exchange  initiative,  47933 


Separate  Parts  In  This  Issue 

Part  II 

Department  of  Housing  and  Urban  Development,  47940 

Part  III 

Department  of  Health  and  Human  Services,  Food  and  Drug 
Administration,  47948 

Part  IV  -M 

Department  of  Health  and  Human  Services,  Food  and  Drug 
Administration,  47962 

PartV 

Department  of  Justice,  Bureau  of  Prisons,  47976 

Part  VI  T 

The  President,  47979 


VI 


Fwlval  Register  /  Vol.  58,  No.  175  /  Monday.  September  13,  1993  /  Contents 


Addillonal  Infomifttion.  including  a  list  of  public 
laws,  telephone  numben,  and  finding  aids,  appears 
in  the  Reader  Aids  section  at  the  end  of  this  issue. 


Electronic  Bulletin  Board 

Free  Electronic  Bulletin  Board  service  for  Public 

Law  numbers.  Federal  Register  finding  aids,  and  a  list 

of  Clinton  Administration  officials  is  available 

on  202-275-1538  or  275-0920. 


CFR  PARTS  AFFECTED  IN  THIS  ISSUE 

A  cumuiattve  Hat  of  ttx  part*  aftocted  INa  morrth  can  f  found  In  the 
Raeder  Aid*  aKtton  a«  «>•  end  of  thts  laaua 

3CFR 

^r— tdwmaf  Documanli: 

ProdamaUom: 

6588 47981 

SCFR 

846 47821 

870 47823 

871 47823 

872 47823 

873 47823 

880 47823 

9CFR 

PioyonJ  RuIm: 

84 47834 

12  CFR 

PrapoMd  RuiM: 

620 47836 

14CfR 

39  (4  documents) 47825, 

47826.  47827,  47828 

71  (2  documents) 47829, 

,>N  47830 

PfOpOMd  RliiM: 

38  (2  documents) 47837. 

47838 

21  Cf  n 

206 .47948 

207 47948 

314 47948 

330 47948 

558 47962 

573 47962 

27  CFR 

47 47831 

28  CFR 

527 47976 

40  CFR 

52 47831 

PropoMd  MuIm: 

52 47840 

122 47845  ^ 

123 47846 

131 47845 

132 47845 

43  CFR 

PropoMd  Ru(m: 

5460 47847 

5510 47847 

9230 47847 

9260 47847 

SO  CFR 

675 47833 

PrapoMd  RuiM: 

17 _ 47851 


47821 


Rules  and  Regulations 


Federal  Register 

Vol.  58,  No.  175 

Monday,  September  13,  1993 


This  section  of  the  FEDERAL  REGISTER 
contains  regulatory  documents  fiaving  general 
applicability  and  legal  effect,  most  of  which 
are  keyed  to  arxJ  codified  in  the  Code  of 
Federal  Regulations,  which  is  put)lished  under 
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the  Superintendent  of  Documents.  Phces  of 
new  books  are  listed  m  the  first  FEDERAL 
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OFFICE  OF  PERSONNEL 
MANAGEMENT 

5  CFR  Part  846 
RIN  3206-AE01 

Deemed  Elections  of  Coverage  Under 
the  Federal  Employees  Retirement 
System 

AGENCY:  Office  of  Personnel 
Management. 

ACTION:  Interim  rule  with  request  for 
comments. 

SUMMARY:  The  Office  of  Personnel 
Management  (OPM)  is  issuing  interim 
regulations  to  allow  employees  to 
remain  covered  by  the  Federal 
Employees  Retirement  System  (FERS),  if 
their  employing  agency  erroneously 
placed  them  under  FERS  during  the 
period  when  they  would  have  had  the 
opportunity  to  elect  FERS  coverage. 
These  regulations  will  deem  employees 
to  have  elected  FERS  coverage  unless 
they  notify  the  employing  agency  that 
they  do  not  want  to  be  deemed  to  have 
elected  FERS.  These  regulations  are 
necessary  to  prevent  the  agency  error 
from  depriving  such  employees  of  their 
statutory  right  to  have  elected  FERS 
coverage. 

DATES:  Interim  rules  effective  October 
13,  1993;  comments  must  be  received  on 
or  before  November  12,  1993. 
ADDRESSES:  Send  comments  to  Mary  M. 
Sugar.  Deputy  Assistant  Director  for 
Retirement  and  Insurance  Policy; 
Retirement  and  Insurance  Group;  Office 
of  Personnel  Management;  P.O.  Box  57; 
Washington,  DC  20044;  or  deliver  to 
OPM.  room  4351,  1900  E  Street,  NW., 
Washington,  DC. 

FOR  FURTHER  INFORMATION  CONTACT: 
Harold  L.  Siegelman.  (202)  606-0299. 
SUPPLEMENTARY  INFORMATION:  The 
Federal  Employees  Retirement  System 
(FERS)  Act  of  1986,  Public  Law  99-335. 
enacted  June  6, 1986.  created  a  new 


retirement  systen  for  Federal 
employees.  Employees  may  acquire 
coverage  under  !^RS  either 
automatically  bj  operation  of  law  or 
voluntarily  by  election  of  the  employee. 
Generally.  Federal  employees  first 
employed  after  December  31.  1983.  are 
automatically  covered  by  FERS,  as  are 
some  rehired  employees  who  are 
reemployed  afte:  a  365-day  break  in 
service  who  lack  5  years  of  prior  civilian 
service.  Individi  als  who  are 
automatically  covered  by  FERS  have  no 
choice  concemir  g  retirement  coverage. 

Provisions  of  the  FERS  Act  also 
permit  certain  enployees  to  elect 
coverage  under  FERS.  Those  eligible  to 
elect  FERS  coverage  include  rehired 
employees  who  liave  at  least  5  years  of 
prior  civilian  service.  Generally,  with 
the  exception  of  .he  July-December  open 
season  in  1987,  elections  can  be  made 
only  within  6  months  after 
reemployment  oi  conversion  to  a 
qualifying  appoi  itment.  OPM's  interim 
regulations  also  iillow  agencies  to  accept 
prospective  belated  elections  during  the 
6-month  period  following  the  statutory 
election  period  i:  circumstancts  beyond 
the  employee's  c  Dntrol  prevented  him  or 
her  from  making  an  election  within  the 
prescribed  time  limit.  (Following  the 
open  season,  this  meant  that  agencies 
could  accept  behted  elections  through 
June  30.  1988.)  Ii  addition,  OPM  had 
been  allowing  individuals  to  make 
retroactive  electi  ms  of  FERS  coverage  if 
OPM  determined  that  retroactive  relief 
was  necessary  to  assure  that  the 
employee  had  an  opportunity  to  make 
an  informed  elecion. 

In  a  recent  dec  sion,  the  United  States 
Court  of  Appeals  for  the  Federal  Circuit 
determined  that  OPM  did  not  have 
authority  to  allov  retroactive  belated 
FERS  elections  n-ade  after  June  30, 
1988,  on  the  basi ;  that  the  employing 
agency  provided  incomplete 
information  to  th  j  employee,  or  that  the 
employee  was  otherwise  prevented  from 
making  an  infom  ed  election  by 
circumstances  beyond  the  employee's 
control.  The  case  Killip  v.  Office  of 
Personnel  Management,  991  F.  2d  1564 
(Fed.  Cir.  1993),  involved  an  employee 
who  had  an  opportunity  to  elect  FERS 
during  the  July-Djcember  1987  open 
season.  She  did  not  file  her  request  to 
transfer  until  Match  1990.  She  claimed 
that  she  received  incorrect  information 
concerning  the  public  pension  offset 
from  Social  Secuiity  benefits  and 


should  be  allowed  to  make  a  belated 
election.  OPM  and  the  Merit  Systems 
Protection  Board  found  that  she  was  not 
prevented  by  circumstances  beyond  her 
control  from  making  an  informed 
election  prior  to  March  1990  and  did 
not  approve  the  belated  election.  The 
court  affirmed  the  denial,  but  on  the 
grounds  that  OPM  did  not  have 
authority  to  allow  the  belated  election. 

After  carefully  reviewing  the  court 
decision,  we  have  detennined  that  the 
court  found  that  OPM  lacks  authority  to 
allow  retroactive  transfers  by  employees 
who  did  have  an  opportunity  to  make 
an  election,  regardless  of  circumstances 
that  may  have  prevented  the  employee 
from  making  an  informed  election. 
However,  the  court  decision  does  not 
address  the  situation  of  employees  who 
were  incorrectly  denied  any  right  of 
election  whatsoever  during  the  election 
period  provided  by  statute.  Employees 
never  had  their  "open  season  "  to  elect 
FERS  if  their  agency  placed  them  in 
FERS  automatically. 

As  employing  agencies  review  their 
employees'  personnel  folders,  they 
occasionally  find  coverage  errors. 
Because  the  coverage  determinations  are 
governed  by  rules  set  out  in  law.  the 
employing  agency  is  required  to  correct 
an  erroneous  determination 
retroactively.  An  explanation  of  the 
coverage  rules  may  be  found  in  Federal 
Personnel  Manual  Supplement  830-1. 
Chapter  10. 

For  example,  an  agency  may  have 
erroneously  put  an  employee  in  FERS 
on  January  15,  1989,  when  he  was 
reinstated  after  a  break  in  service 
because  the  agency  did  not  realize  that 
the  employee  had  5  years  of  previous 
civilian  service.  Years  later  in  an  audit 
the  agency  discovered  its  error  and 
found  that  the  employee  should  have 
had  Civil  Service  Retirement  System 
(CSRS)  Offset  coverage.  Under  the  FERS 
law  this  employee  should  have  had  a  6- 
month  election  period  to  elect  FERS 
coverage  following  reemployment,  but 
did  not  get  the  oppyortunify  because  the 
employing  agency  automatically  placed 
this  employee  in  FERS  upon 
reinstatement.  Because  the  agency  error 
prevented  the  employee  from  having  an 
opportunity  to  elect  FERS  coverage,  we 
believe  the  employee  must  still  be 
allowed  the  opportunity  to  retain  FERS 
coverage.  The  Congressional  purpose  in 
enacting  section  301  of  the  FERS  Act, 
which  provides  for  the  election  right. 


47822    Federal  Register  /  Vol.  58,  No.  175  /  Monday.  September  13.  1S93  /  Rules  and  Regulations 


would  otherwise  be  thwarted  by 
denying  this  statutory  right  to  these 
individuals. 

For  the  reasons,  we  believe  that  under 
our  general  regulatory  authority  to 
administer  FERS.  section  8461  of  title  5, 
United  States  Code,  allowing  the 
employee  to  be  deemed  to  have  elected 
FERS  coverage  is  allowable  and 
appropriate  in  this  special  situation  and 
that  the  court  in  Killip  did  not  intend  to 
preclude  this  action. 

Based  on  our  experience,  we  believe 
that  most  employees  who  have  b«en 
denied  the  opportunity  to  elect  FERS 
because  their  employing  agencies 
erroneously  decided  that  they  were 
automatically  covered  hy  FERS  will 
want  to  be  covered  under  FERS.  This  is 
especially  true  for  employees  who  have 
been  contributing  to  the  Thrift  Savings 
Plan  and  receiving  matching 
Government  contributions  that  are  only 
available  under  FERS.  To  minimize  the 
paperwork  requin:>d  and  simplify  the 
procedures  as  much  as  possible  in 
accommodating  employees  who  have 
been  denied  their  election  rights,  these 
regulations  will  treat  the  employees  as 
having  made  timely  elections  to  join 
FERS.  which  is  what  we  expect  most 
will  want.  For  affected  employees  who 
do  not  want  to  be  deemed  to  have 
elected  FERS.  the  regulation  provides 
each  affected  employee  60  days  in 
which  to  choose  not  to  be  deemed  to 
have  elected  FERS.  An  agency's 
authority  under  this  regulation  to  retain 
employees  under  FERS  coverage  based 
on  deemed  elections  does  not  extend 
beyond  circumstances  in  which  an 
agency  is  retroactively  correcting  an 
erroneous  determination  that  en 
employee  was  automatically  covered  by 
FERS  and  that  the  error  prevented  the 
employee  from  exercising  the  statutory 
right  to  make  an  election  to  join  FERS. 
Section  846.204{b)(2)(i)  delegates  to 
agencies  authority  to  implement 
deemed  elections  to  join  FERS  only  if — 

1.  The  agency  determines  that  the 
employee,  separated  employee,  or 
retiree  was  erroneously  placed  under 
FERS.  during  the  time  when  a  timely 
FERS  election  could  have  been  filed; 

2.  The  employee,  separated  employee, 
or  retiree  should  have  been  placed 
under  CSRS.  CSRS  Offset,  or  Social 
Security  only,  with  the  right  to  transfer 
to  FERS;  and 

3.  The  employee,  separated  employee, 
or  retiree  does  not  decline  to  be  deemed 
to  have  elected  coverage  under  FERS 
after  receiving  written  notice  of  the 
error. 

If  the  employee  declines  to  be  deemed 
to  have  elected  FERS  coverage,  the 
agency  must  retroactively  correct  the 
individual's  retirement,  Thrift  Savings 


Plan,  and,  as  appropriate.  Social 
Security,  records.  0PM  will  issue 
updated  payroll  office  instructions 
concerning  actions  necessary  to  correct 
these  types  of  personnel  ana  payroll 
records,  and  how  to  report  the 
retirement  corrections  to  OPM. 

Section  831.204{b)(2)(ii)  establishes 
the  procedure  for  declining  the  deemed 
election.  Paragraph  (A)  providers  a  60- 
day  time  limit  to  decline  the  deemed 
election.  The  60-day  period  does  not 
begin  until  the  employee  receives 
written  notice  about  the  deemed 
election,  the  right  to  decline  the  deemed 
election,  and  the  applicable  time  limit. 
The  time  limit  may  be  extended,  as 
explained  below. 

Paragraph  (B)  establishes  the  rights  of 
survivors  if  the  employee  dies  during 
the  election  period.  The  person  who 
would  be  entitled  to  survivor  benefits 
under  the  retirement  system  that  would 
cover  the  employee  if  no  election  is 
deemed  has  the  right  to  decline  the 
deemed  election.  This  differs  from  the 
way  we  handle  all  other  FERS-transfer 
elections,  but  is  necessary  in  this  class 
of  cases.  In  all  other  situations,  we  treat 
the  decision  to  elect  FERS  as  personal 
to  the  employee.  If  the  employee  dies, 
the  right  to  elect  terminates  and  cannot 
be  exercised  by  anyone  else.  What 
makes  these  deemed  elections  different 
is  that,  by  this  regulation,  we  are 
deeming  an  outcome  that  will  happen  if 
no  action  is  taken  (FERS  coverage)  that 
is  different  from  the  outcome  that  is 
provided  by  statute  if  no  action  is  taken 
(CSRS,  CSRS  Offset,  or  Social  Security 
only  coverage).  By  allowing  the  person 
entitled  under  the  system  that  would 
apply  by  statute  to  decline  the  deemed 
election,  we  are  merely  assuring  that  the 
deemed  election  will  not  deprive 
anyone  of  benefits  established  by 
statute,  while  providing  what  the 
employee  and  survivor  would  be 
anticipating  (benefits  under  FERS) 
unless  the  survivor  chooses  otherwise. 
This  unique  situation  requires  that  we 
allow  survivors  to  decline  the  deemed 
election. 

Paragraph  (C)  grants  agencies  broad 
authority  to  waive  the  time  limit  to 
decline  the  deemed  election.  Agencies 
may  approve  the  waiver  of  the  time 
limit  if  the  employee  or  survivor 
exercised  due  diligence  in  declining  the 
deemed  election  but  was  prevented  by 
circumstances  beyond  his  or  her  control 
from  declining  in  a  timely  manner. 
Agency  decisions  to  grant  a  waiver  are 
not  subject  to  further  administrative 
review.  Agency  denials  of  waiver  are 
subject  to  review  exclusively  through 
the  procedures  established  in  paragraph 
(C),  reconsideration  by  OPM  and  appeal 
to  the  Merit  Systems  Protection  Board. 


Under  section  552(b)(3)(B)  of  title  5, 
United  States  Code.  I  find  that  good 
cause  exists  for  waiving  the  general 
notice  of  proposed  rulemaking.  Delaying 
implementation  of  these  regulations 
would  be  contrary  to  the  public  interest. 
Neither  the  Government's  nor  the 
employees'  interest  would  be  served  by 
delaying  relief  to  employees  who  have 
been  denied  their  "open  season" 
through  agency  error.  Our  current 
experience  has  shown  that  requiring 
Oi'M  review  of  this  limited  category  of 
r^ses  is  unnecessary. 

E.G.  12291,  Federal  Regulation 

I  have  determined  that  this  is  not  a 
major  rule  as  defined  under  section  1(b) 
of  E.O.  12291,  Federal  Regulation. 

Regulatory  Flexibility  Act 

1  certify  that  this  regulation  will  not 
have  a  significant  economic  impact  on 
a  substantial  number  of  small  entities 
because  the  regulation  will  only  affect 
Federal  employees  and  agencies  and 
retirement  payments  to  retired 
Government  employees  and  their 
survivors. 

List  of  Subjects  in  5  CFR  Part  846 

Administrative  practice  and 
procedure.  Government  employees. 
Pensions.  Retirement. 

Office  of  Personnel  Management. 
Patricia  W.  Lattimore, 
Acting  Deputy  Director. 

Accordingly.  OPM  is  amending 
subpart  B  of  part  846  of  title  5.  Code  of 
Federal  Regulations,  as  follows: 

PART  846— FEDERAL  EMPLOYEES 
RETIREMENT  SYSTEM— ELECTING 
COVERAGE 

1.  The  authority  citation  for  part  846 
continues  to  read  as  follows: 

Authority:  5  U.S.C.  8461(g):  §  846.202  also 
issued  under  section  301(d)(3)  of  Public  Law 
99-335. 

Subpart  B — Elections 

2.  In  §  846.204.  paragraph  (b)  is 
redesignated  as  paragraph  (b)(1)  and 
paragraph  (b)(2)  is  added  to  read  as 
follows: 

S  846.204    Belated  elections  and  correction 
of  administrative  errors. 

•         •         •         •         • 

(b)*  •  • 

{2)(i)  For  an  employee,  separated 
employee,  or  retiree  whose  employing 
agency  erroneously  determined  that  the 
individual  was  covered  by  FERS  during 
the  period  under  §  846.201  when  the 
individual  was  eligible  to  elect  FERS, 
and  the  employing  agency  should  have 


\ 
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placed  the  individual  in  CSRS,  CSRS 
Offset,  or  Social  Security  only,  under 
conditions  that  would  have  included  an 
opportunity  to  elect  FERS  coverage,  the 
employee,  separated  employee,  or 
retiree  is  deemed  to  have  elecled  FERS 
coverage  and  the  individual  will  remain 
covered  by  FERS,  unless  the  individual 
declines  under  paragraph  (b)(2)(ii)  of 
this  section  to  be  covered  by  FERS. 

(ii)(A)  The  employing  agency  must 
provide  wrftten  notice  to  each 
individual  who  is  deemed  to  have 
elected  FERS  under  paragraph  (b)(2)(i) 
of  this  section  that  the  individual  may. 
within  60  days  after  receiving  the 
notice,  decline  to  be  deemed  to  have 
transferred  to  FERS. 

(B)  If  the  individual  dies  during  the 
election  period  established  by 
paragraphs  (b)(2)(ii)  (A)  and  (C)  of  this 
setrtion,  the  right  of  election  under 
paragraph  (b)(2)(i)  of  this  section  may  be 
exercised  by  any  person  who  would  be 
entitled  to  receive  a  current  spouse 
survivor  annuity  or  a  former  spouse 
survivor  annuity  under  CSRS  (or  CSRS 
Offset),  if  any,  if  the  error  had  not 
occurred  (the  election  by  any  one  such 
current  or  former  spouse  not  to  have  the 
election  of  FERS  coverage  deemed  is 
controlling);  otherwise,  by  the 
individual  or  individuals  entitled  to 
receive  the  lumj>-sum  credit  under 
CSRS  (or  CSRS  Offset)  if  the  error  had 
not  occurred  (the  election  by  any 
individual  entitled  to  a  share  of  the 
lump-sum  cjedit  not  to  have  the 
election  of  FERS  coverage  deemed  is 
controlling).  The  time  limit  for  maidng 
an  election  under  this  paragraph  is  60 
days  after  the  date  of  the  agency's  notice 
to  the  individual  (survivor)  of  the 
election  right. 

(C)  The  agency  may  waive  the  60-day 
time  limit  under  paragraphs  (b)(2)(ii)  (A) 
and  (B)  of  this  section  if  the  individual 
(if  living,  otherwise  the  appropriate 
survivor)  exercised  due  diligence  in 
making  the  election  but  was  prevented 
by  circumstances  beyond  his  or  her 
control  from  making  the  election  within 
the  time  limit.  An  agency  decision  not 
to  waive  the  time  limit  under  this 
paragraph  must  include  notice  to  the 
individual  of  the  individual's  right  to 
request  OPM  to  reconsider  the  denial  of 
the  waiver  of  the  time  limit.  OPM's 
reconsideration  decision  on  denial  of  a 
waiver  of  the  time  limit  will  notify  the 
individual  of  the  right  to  app>eal  to  the 
Merit  Systems  Protection  Board  under 
chapter  II  of  this  title. 

(iii)  The  employing  agency  must 
document  the  individual's  records  to 


reflect  his  or  her  cecision  concerning 
retirement  coveraj^. 

•  •  •  !•  • 
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5  CFR  Parts  870,  J71, 872,  and  873 

Federal  Employee's'  Group  Life 
insurance  Progra-n:  Premkim  Rate 
Reduction  and  0|ien  Enrotlment  Pertod 

AGENCY:  US.  Offu  e  of  Peisonnel 

Management. 

ACTtON:  Final  rule 

SUMMARY:  The  Office  of  Personnel 
Management  (OPM)  is  is.suing  final 
regulations  implementing  a  reduction  in 
the  premium  rates  for  Basic  coverage 
and  for  some  age  categories  for 
Standard,  Additional,  and  Family 
Optional  insurance.  The  reductions 
were  effective  wit  i  the  first  pay  period 
beginning  on  or  after  January  1,  1993. 
(For  retirees,  any  leductions  in  premium 
levels  were  reflected  in  their  February  1, 
1993,  annuity  paynents.)  OPM  also 
amended  its  regulations  to  permit  an 
open  enrollment  period  from  March  29 
through  April  30,  1993,  during  which 
time  employees  otherwise  eligible  to 
participate  in  the  "ederal  Employees' 
Group  Life  Insurance  (FEGU)  Program 
had  an  opportunity  to  add  to  their 
existing  coverage  )r  to  enroll  in  the 
Program  if  they  hfd  previously  waived 
coverage. 

EFFECTtVE  DATE:  &(ptember  13. 1993. 
FOR  FURTHER  INFOf  MATKX  COWTACT: 
Karen  Leibatii,  (2li2)  606-0191. 
SUPPl^MEKTARY  IN  FORMATION:  On  March 
2,  1993,  OPM  issued  interim  regulations 
(58  FR  11953)  imp  lementing  a  reduction 
in  the  FEGLI  prenium  rates  and 
establishing  an  open  enrollment  period 
for  eligible  employees  who  wished  to 
enroll  in  FEGU  or  to  add  to  their  FEGU 
coverage.  The  premium  rate  reduction 
was  effective  the  f.rst  pay  period 
beginning  on  or  after  January  1, 1993, 
and  the  open  enrollment  period  was 
conducted  from  March  29  through  April 
30.  1993. 

OPM  received  no  comments  on  the 
interim  regulations. 

E.0. 12291,  Feder.il  Regulation 

I  have  determined  that  this  is  not  a 
major  rule  as  defir  ed  under  section  1(b) 
of  E.O.  12291.  Federal  Regulation. 

Regulatory  Flexib  lity  Act 

I  certify  that  the;e  regulations  will  not 
have  a  significant  economic  mpact  on 
a  substantial  numl)er  of  small  entities 
because  they  prim  irily  afTect  a  small 
number  of  Federal  employees. 


UsI  of  Subjects  in  5  CFR  Parts  870,  871, 
872,  and  873 

Administrative  practice  and 
procedure.  Government  employees,  Ufe 
insurance,  Reporting  and  recordkeeping 
requirements.  Retirement. 

U.S.  Office  of  Personnel  Management. 
Patricia  W.  Lattiniore. 

Acting  Deputy  Director. 

Accordingly,  under  the  authority  of  5 
U.S.C.  8716,  OPM  is  adopting  its 
interim  regulations  amending  5  CFR 
parts  870.  871 .  872.  and  873  as 
published  on  March  2.  1993  (58  FR 
11953),  as  final  rules  without  change. 
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5  CFR  Part  890 
RIN:  320«-AF17 

Federal  Employees  Health  Benefits 
Program;  Coverage  of  Temporary 
Employees 

AGENCY:  U.S.  Office  of  Personnel 

Management. 

ACTION:  Interim  rule  with  request  for 

comments. 

SUMMARY:  The  Office  of  Personnel 
Management  (OPM)  is  issuing  interim 
regulations  to  clarify  the  eligibility  of 
temporary  employees  to  continue  their 
Federal  Employees  Health  Benefits 
(FEHB)  coverage  when  they  become 
compensationers.  These  regulations  are 
necessary  to  distinguish  between 
retirement  as  an  employee  annuitant 
and  "retirement "  as  a  compensationer. 
OPM  is  also  issuing  regulations  to  allow 
temporary  employees  an  opportunity  to 
change  health  plans  if  their  salary  is 
insufficient  to  pay  the  premium 
withholdings,  to  show  the  effective  date 
of  such  an  enrollment  change,  and  to 
provide  for  the  termination  of  these 
employees'  enrollment  if  they  do  not 
change  health  plans. 
DATES:  Interim  regulations  are  effective 
September  13.  1993.  Comments  must  be 
received  on  or  before  November  12, 
1993. 

ADORE^ES:  Written  comments  may  be 
sent  to  Abby  L.  Block.  Chief.  Insurance 
PoHcy  Division.  Retirement  and 
Insurance  Group,  Office  of  Personnel 
Management,  P.O.  Box  57,  Washington, 
DC  20044,  or  delivered  to  OPM.  Room 
4351. 1900  E  Street.  NW..  Washington. 
DC. 

FOR  FURTHER  INFORMATION  CONTACT: 
Karen  Leibach,  (202)  607-0191. 
SUPPi.EMENTARY  INFORMATION:  Title  III  of 
Public  Law  100-654,  enacted  November 
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14,  1988.  added  section  8g06a  to 
chapter  89  of  title  5,  U.S.C,  providing 
coverage  under  the  FEHB  Program  for 
certain  temporary  employees.  On 
February  23, 1989.  0PM  published 
interim  reguicLions  implementing 
section  8906a:  final  regulations  were 
published  December  28. 1989. 

In  amending  5  OFR  to  conform  with 
the  provisions  of  section  8906a.  OPM 
added  §890.109  (Exclusion  of  certain 
periods  of  eligibility  when  determining 
continued  coverage  during  retirement.). 
This  was  done  to  be  fair  to  temporary 
employees,  who  are  precluded  from 
participating  in  a  retirement  system  and 
may  elect  not  to  enroll  in  the  FEHB 
Program.  If  they  subsequently  receive  a 
permanent  appointment  covered  under 
a  retirement  system,  enroll  in  the  FEHB 
Program,  and  then  retire  while  enrolled 
for  less  than  5  years  immediately 
preceding  retirement,  they  will  not  be 
penalized  for  their  earlier  decision  not 
to  enroll  as  a  temporary-  employee.  For 
purposes  of  continuing  enrollment 
during  retirement,  therefore,  such 
employees'  first  opportunity  to  enroll 
would  be  when  they  receive  the 
permanent  appointment  which  entitles 
them  to  participate  in  a  retirement 
system  and  also  entities  them  to  receive 
the  Government  contribution  toward 
their  health  benefits  premium 
payments. 

in  providing  health  benefits  coverage 
for  temporary  employees,  title  III  of 
Public  Law  100-654  states  the 
requirements  that  temporary  employees 
must  have  completed  1  year  of  current 
continuous  employment,  excluding  any 
break  in  service  of  5  days  or  less,  to  be 
eligible  to  participate,  and  that  these 
employees  do  not  receive  a  Government 
contribution  toward  the  cost  of  their 
enrollment.  There  is  nothing  else  in  the 
law  to  indicate  that  temporary 
employees  are  to  be  treated  any 
differently  from  other  employees  who 
are  eligible  to  participate  in  the  FEHB 
Program.  Other  employees  who  are 
injured  on  the  job  and  receive 
compensation  from  the  Office  of 
Workers"  Compensation  Programs 
(OVVCP)  are  eligible  to  continue  their 
FEHB  coverage  if  they  meet  the 
statutory  requirements.  Since  for  the 
purposes  of  chapter  89  of  title  5  U.S.C.. 
com pensati oners  are  considered 
annuitants,  the  requirements  for 
continuing  FEHB  coverage  as  a 
compensationer  annuitant  are  the  same 
as  the  requirements  for  continuing 
coverage  as  a  retiree  annuitant,  i.e.,  that 
the  annuitant  was  enrolled  as  an 
employee  for  the  5  years  of  service 
immediately  before  retirement  or  the 
full  period  of  service  since  first 
becoming  ehgible  to  enroll,  if  less  than 


five  years.  The  decision  not  to  consider 
eligibility  under  §  8906a  of  the  FEHB 
law  as  temporary  employees'  first 
opportunity  to  enroll  may  have  had  the 
inadvertent  consequence  of  appearing  to 
deny  these  employees  eligibility  for 
continued  health  benefits  while 
receiving  compensation  from  OWCP.  It 
was  not  our  intent  to  do  so. 

We  therefore  are  clarifying  the 
regulations  to  state  that  enrollment  in 
the  FEHB  Program  for  the  five  years  of 
service  immediately  preceding  the 
commencement  of  monthly 
compensation  or  for  the  full  period  of 
service  since  first  becoming  eligible  to 
enroll  entitles  a  temporary  employee  to 
continue  enrollment  while  receiving 
compensation  and,  for  the  purpose  of 
continuing  health  benefits  as  a 
compensationer.  a  temporary 
employee's  first  opportunity  to  enroll  is 
when  he  or  she  first  becomes  eligible 
under  5  U.S.C.  8906a. 

We  are  also  addressing  the  issue  of 
what  happens  when  a  temporary 
employee's  pay  is  insufficient  to  make 
withholdings  for  FEHB  coverage.  Since 
temporary  employees  must  pay  both  the 
employee's  and  the  Government's 
sha'^s  of  the  health  benefits  premium, 
a  change  in  salary  and/or  premiums 
could  result  in  pay  that  is  no  longer 
sufficient  to  make  withholdings. 
Annuitants  in  this  situation  have  the 
option  of  changing  health  plans  or 
arranging  to  make  direct  payment  of 
their  premiums  to  their  retirement 
system.  OPM  does  not  have  the 
statutory  authority  to  permit  temporary 
employees  to  make  direct  premium 
payments.  We  can.  however,  grant  these 
employees  an  opportunity  to  change  to 
a  lower  cost  health  plan.  The  FEHB 
regulations  are  therefore  being  amended 
to  grant  this  opportunity  to  change 
health  plans,  to  specify  the  effective 
date  of  such  a  change,  and  to  provide  for 
the  termination  of  enrollment  of 
temporary  employees  in  this  situation 
who  do  not,  or  cannot,  choose  a  lower 
cost  health  plan. 

List  of  Subjects  in  5  CFR  Part  890 

Administrative  practice  and 
procedure.  Government  employees. 
Health  facilities.  Health  insurance, 
Health  professions.  Hostages.  Reporting 
and  recordkeeping  requirements. 
Retirement. 

U.S.  Office  of  Personnel  Management. 
Patricia  W.  Lattiinore. 
Acting  Deputy  Director. 

Accordingly,  OPM  is  amending  its 
regulations  under  5  CFR  part  890  as 
follows: 


PART  890— FEDERAL  EMPLOYEES 
HEALTH  BENEFITS  PROGRAM 

1.  The  authority  citation  for  part  890 
continues  to  read  as  follows: 

Authority:  S  U.S.C  8913:  §890.803  also 
issued  under  50  U.S.C.  403p.  22  U.S.C  4069c 
and  4069C-1:  subpart  L  also  issued  under 
sec.  599C  of  Pub.  L  101-513. 104  Stat.  2064. 
as  amended. 

2.  Section  890.109  is  revised  to  read 
as  follows: 

§890.109    Exclusion  of  certain  periods  of 
etiglbiltty  wt)en  detennintng  continued 
coverage  during  retirement 

(a)  Except  as  provided  in  paragraph 
(b)  of  this  section,  periods  during  which 
temporary  employees  are  eligible  under 
5  U.S.C.  8906a  to  receive  health  benefits 
by  enrolling  and  paying  the  full 
subscription  charge,  but  are  not  eligible 
to  participate  in  a  retirement  system,  are 
not  considered  when  determining 
eligibility  for  continued  coverage  during 
retirement.  For  the  purpose  of 
continuing  coverage  during  retirement, 
an  employee  is  considered  to  have 
enrolled  at  his  or  her  first  opportunity 

if  the  employee  registered  to  be  enrolled 
when  he  or  she  received  a  permanent 
appointment  entitling  him  or  her  to 
participate  in  a  retirement  system  and  to 
receive  the  Government  contribution 
toward  the  health  benefits  premium 
payments. 

(b)  A  temporary  employee  eligible 
under  5  U.S.C.  8906a  may  continue 
enrollment  as  a  compensationer  if  he  or 
she  has  been  enrolled  or  covered  as  a 
family  member  under  another 
enrollment  under  this  part  for: 

(1)  The  5  years  of  service  immediately 
preceding  the  commencement  of  his  or 
her  monthly  com{>ensation;  or 

(2)  During  all  periods  of  service  since 
his  or  her  first  opportunity  to  enroll,  if 
less  than  5  years.  For  the  purpose  of  this 
paragraph,  an  employee  is  considered  to 
have  enrolled  at  his  or  her  first 
opportunity  if  the  employee  registered 
to  be  enrolled  when  he  or  she  first 
became  eligible  under  5  U.S.C.  8906a. 

3.  In  §  890.301,  paragraph  (ee)  is 
added  to  read  as  follows: 

§  890.301    Opportunities  to  register  to 
enroll  and  change  enrollment 

*        •        •        *        • 

(ee)  Salary  of  temporary  employee 
insufficient  to  pay  withholdings.  If  the 
salary  of  a  temporary  employee  eligible 
under  5  U.S.C.  8906a  is  not  sufficient  to 
pay  the  withholdings  for  the  plan  in 
which  the  employee  is  enrolled,  the 
employing  office  shall  notify  the 
employee  of  the  plans  available  at  a  cost 
not  in  excess  of  the  employee's  salary. 
The  employee  may  register  to  be 
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enrollfKi  in  another  plan  whose  cost  is 
no  greater  than  his  or  her  salary  within 
31  days  after  receiving  such  notiHcation 
from  the  employing  office. 

4.  In  §  890.304(a),  paragraphs  (1) 
through  (6)  are  redesignated  as  (i) 
through  (vi).  The  introductory  text 
following  the  word  "Employees"  is 
redesignated  as  paragraph  (1)  and  a  new 
paragraph  (2)  is  added  to  read  as 
follows: 

§  890.304    Termination  of  enroltmenL 

(a)  •  •   * 

(2)  If  the  pay  of  a  temporary  employee 
eligible  under  5  U.S.Q  8906a  is 
insufficient  to  pay  the  withholdings  for 
the  plan  in  which  the  employee  is 
enrolled,  and  the  employee  does  not,  or 
cannot,  elect  a  plan  under  §890.30 l(ee) 
at  a  cost  to  him  or  her  not  in  excess  of 
the  pay,  the  employing  office  must 
terminate  the  employee's  enrollment 
effective  as  of  the  end  of  the  last  period 
for  which  withholding  was  made.  Each 
temporary  employee  whose  enrollment 
is  so  terminated  is  entitled  to  a  31-day 
extension  of  coverage  for  conversion. 

5.  In  §  890.306,  paragraph  (o)  is  added 
to  read  as  follows: 

§890.306    Effective  dates. 


(o)  Temporary  employee  required  to 
change  enrollment  The  effective  date  of 
a  temporary  employee's  change  to  a 
lower  cost  enrollment  under 
§  890.301(ee)  is  immediately  upon 
termination  of  his  or  her  prior 
enrollment. 
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DEPARTMENT  OF  TRANSPORTATION 
Federal  Aviation  Administration 
14  CFR  Part  39 

[Docket  No.  93-NM-34-AD;  Amendment 
39-8667;  AO  93-16-10] 

Airworthiness  Directives;  AfrtMS 
Industrie  Model  A320  Series  Airplanes 

AGENCY:  Federal  Aviation 
Administration,  DOT. 
ACTION:  Final  rule. 


SUMMARY:  This  amendment  adopts  a 
new  airworthiness  directive  (AD), 
applicable  to  certain  Airbus  Industrie 
Model  A320  series  airplanes,  that 
requires  inspections  to  detect  cracks  in 
the  upper  stringers  of  the  center  wing 
box,  and  repair,  if  necessary.  This 
amendment  is  prompted  by  a  report 
that,  during  fatigue  testing,  the  upper 
stringers  of  the  center  wing  box 


sustained  damage.  The  actions  specified 
by  this  AD  are  intended  to  detect  fatigue 
cracJdng  in  the  upper  stringer  which 
may  result  in  los?  of  structural  integrity. 
DATES:  Effective  iDctober  13,  1993. 

The  incorporation  by  reference  of 
certain  publications  listed  in  the 
regulations  is  approved  by  the  Director 
of  the  Federal  Register  as  of  October  13. 
1993. 

ADDRESSES:  The  service  information 
referenced  in  thi::  AD  may  be  obtained 
from  Airbus  Indi  strie,  1  Rond  Point 
Maurice  Bellonte,  31707  Blagnac  Cedex, 
France.  This  information  may  be 
examined  at  the  Federal  Aviation 
Administration  (^^AA).  Tran.sport 
Airplane  Directoiate,  Rules  Docket, 
1601  Lind  Avenue,  SW.,  Renton, 
Washington;  or  a  the  Office  of  the 
Federal  Register,  800  North  Capitol 
Street,  NW.,  suite  700,  Washington,  DC. 
FOR  FURTHER  INFORMATION  CONTACT: 
Stephen  Siotte,  Aerospace  Engineer, 
Standardization  Itranch,  ANM-113, 
FAA,  Transport  /irplane  Directorate, 
1601  Lind  Avenus,  SW.,  Renton. 
Washington  98055-4056;  telephone 
(206)  227-2797;  fix  (206)  227-1320. 
SUPPl^MENTARY  »  FORMATION:  A 
proposal  to  amen  i  part  39  of  the  Federal 
Aviation  Regulations  to  include  an 
airworthiness  directive  (AD)  that  is 
applicable  to  certiin  Airbus  Industrie 
Model  A320  series  airplanes  was 
published  in  the  I'ederal  Register  on 
May  14, 1993  (58  FR  28525).  That  action 
proposed  to  require  inspections  to 
detect  cracks  in  ti  e  upper  stringers  of 
the  center  wing  box,  and  repair,  if 
necessary. 

Interested  persons  have  been  afforded 
an  opportunity  to  participate  in  the 
making  of  this  am  ^ndment.  Due     ' 
consideration  has  been  given  to  the 
three  comments  received. 

All  commenters  support  the  proposed 
rule. 

After  careful  re\  lew  of  the  available 
data,  including  tho  comments  noted 
above,  the  FAA  hfs  determined  that  air 
safety  and  the  public  interest  require  the 
adoption  of  the  ru  e  as  projxjsed. 
Currently,  there  are  no  Airbus 
Industrie  Model  A  320  series  airplanes 
on  the  U.S.  Register  that  are  affected  by 
this  rule.  However,  should  an  affected 
airplane  be  import  3d  and  placed  on  the 
U.S.  Register  in  tho  future,  it  will  take 
approximately  3  woric  hours  per 
airplane  to  accomi  lish  the  required 
actions,  and  that  u  e  average  labor  rate 
is  $55  per  woric  ho  or.  Based  on  these 
figures,  the  total  ccst  impact  of  the  AD 
on  U.S.  operators  i  i  estimated  to  be 
$165  per  airplane. 

The  regulations  I  dopted  herein  will 
not  have  substantit  1  direct  efliects  on  the 


States,  on  the  relationship  between  the 
national  government  and  the  States,  or 
on  the  distribution  of  power  and 
responsibilities  among  the  various 
levels  of  government.  Therefore,  in 
accordance  with  Executive  Order  12612, 
it  is  determined  that  this  final  rule  does 
not  have  sufficient  federalism 
implications  to  warrant  the  preparation 
of  a  Federalism  Assessment. 

For  the  reasons  discussed  above,  I 
certify  that  this  action:  (1)  Is  not  a 
"major  rule"  under  Executive  Order 
12291;  (2)  is  not  a  'significant  rule" 
under  DOT  Regulatory  Policies  and 
Procedures  (44  FR  11034,  February  26. 
1979);  and  (3)  will  not  have  a  significant 
economic  impact,  positive  or  negative, 
on  a  substantia]  number  of  small  entities 
under  the  criteria  of  the  Regulatory 
Flexibility  Act.  A  final  evaluation  has 
been  prepared  for  this  action  and  it  is 
contained  in  the  Rules  Docket.  A  copy 
of  it  may  be  obtained  from  the  Rules 
Docket  at  the  location  provided  under 
the  caption  ADDRESSES. 

List  of  Subjects  in  14  CFR  Part  39 

Air  transportation.  Aircraft,  Aviation 
.safety.  Incorporation  by  reference. 
Safety. 

Adoption  of  the  Amendment 

Accordingly,  pursuant  to  the 
authority  delegated  to  me  by  the 
Administrator,  the  Federal  Aviation 
Administration  amends  14  CFR  part  39 
of  the  Federal  Aviation  Regulations  as 
follows: 

PART  39— AIRWORTHINESS 
DIRECTIVES 

1.  The  authority  citation  for  part  39 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  App.  1354(a),  1421 
and  1423.  49  U.S.C  106(g);  and  14  CFR 
11.89. 

§39.13    [Amended] 

2.  Section  39.13  is  amended  by 
adding  the  following  new  airworthiness 
directive: 

93-16-10  Airbus  Industrie:  Amendment  39- 

8667.  Docket  93-NN4-34-AD. 

Applicability:  Model  A320  series  airplanes 
having  manu^turer's  serial  numbers  (MSN) 
002  through  021  inclusive,  certificated  in  any 
category. 

Compliance:  Required  as  indicated,  unless 
accomplished  previously. 

To  detect  fatigue  cracicing  in  the  upper 
stringer  which  may  result  in  loss  of  structural 
integrity,  accomplish  the  following; 

(a)  Prior  to  the  aceamulation  of  lO.CXJO  total 
landings  after  the  effective  date  of  this  AD, 
[>erform  a  detailed  visual  inspection  to  detect 
cracks  in  the  front  and  rear  ^ces  and  al  the 
crown  fittings  of  the  upper  stringers  of  the 
center  wing  box  between  frame  (FR)36  and 
FR42,  in  accordance  with  Airbus  A320 
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Service  Bulletin  No.  A320-57-1030.  dated 
Auj^st  12.  1991. 

Not*  1:  Particular  attention  should  be  paid 
to  tlie  strut  fittings  and  reinforcing  plate  ends 
when  performing  this  inspection. 

(1)  If  no  crack  is  found,  repeat  the 
inspection  thereafter  at  intervals  not  to 
exceed  7.500  landings,  in  accordance  with 
the  service  bulletin. 

|2)  If  any  crack  is  found,  prior  to  further 
flight,  repair  in  accordance  with  a  method 
approved  by  the  Manager.  Standardization 
Branch.  ANVI-113.  Following 
accomplishment  of  this  repair,  no  further 
action  is  required  by  this  AD. 

(b)  An  alternative  methoti  of  compliance  or 
ad|ustment  of  the  compliance  time  that 
provides  an  acceptable  level  of  safi^ty  may  be 
used  if  appmved  by  the  Manager.         ' 
Standardization  Branch,  ANM-113.  FAA. 
Transptirt  Airplane  Directorate.  Operators 
shall  submit  their  requests  through  an 
appropriate  FAA  Principal  Maintenance 
Inspector,  who  may  add  comments  and  then 
send  it  to  the  Manager,  Standardization 
Branch.  ANM-113. 

Note  2:  Information  concerning  the 
existence  of  approved  alternative  methods  of 
compliance  with  this  AD.  if  any.  may  be 
obtained  from  the  Standardization  Branch. 
ANM-113. 

(c)  Special  flight  permits  may  be  issued  in 
accordance  with  FAR  21.197  and  21.199  to 
operate  the  airplane  to  a  location  where  the 
requirements  of  this  AD  can  be 
accomplished. 

(d)  The  inspection  shall  be  done  in 
accordance  with  Airbus  A320  Service 
Bulletin  No.  A32O-57-1030,  dated  August 
12.  1991.  This  incorporation  by  reference  was 
approved  by  the  Director  of  the  Federal 
Register  in  accordance  with  5  U  S.C.  552(a) 
and  1  CFR  part  51.  Copies  may  be  obtained 
from  Airbus  Industrie.  1  Rond  Point  Maurice 
Bellonte.  31707  Blagnac  Cedex,  France. 
Ojpies  may  be  insj>ected  at  the  FAA. 
Transport  Airplane  Directorate.  1601  Lind 
Avenue.  SW.,  Renton.  Washington,  or  at  the 
Office  of  the  Federal  Register.  800  North 
Capitol  Street.  NVV.,  suite  700.  Washington. 
DC. 

(e)  This  amendment  becomes  effective  on 
October  13.  1993. 

Issued  in  Renton.  Washington,  on  August 
18,  1993. 

Darrell  M  Pederson. 
Acting  Manager.  Transport  Airplane 
Directorate.  Aircraft  Certification  Service. 
|FR  Doc  93-22250  Filed  9-10-93;  B  45  am) 
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14  CFR  Part  39 

[Docket  No.  92-NM-248-AD;  Amdt.  39- 
8670;  AD  93-16-12] 

Airworthiness  Directives;  Beech 
Aircraft  Corporation  Model  400A  and 
400T  Airplanes 

agency:  Federal  Aviation 
Administration,  DOT. 
ACTION:  Final  rule. 


SUMMARY:  This  amendment  adopts  a 
new  airworthiness  directive  (AD), 
applicable  to  certain  Beech  Aircraft 
Corporation  Model  400A  and  400T 
airplanes,  that  requires  an  inspection  to 
verify  the  installation  of  all  rivets  in  the 
area  adjacent  to  the  upper  edge  of  the 
emergency  exit  door,  and  installation  of 
any  missing  rivets.  This  amendment  is 
prompted  by  reports  that,  during 
manufacturing,  rivets  may  have  been 
inadvertently  omitted  from  the  area 
adjacent  to  the  upper  edge  of  the 
emergency  exit  door.  The  actions 
specified  by  this  AD  are  intended  to 
prevent  structural  failure  of  the 
emergency  door  frame  support,  which 
could  lead  to  decompression  of  the 
cabin. 
DATES:  Effective  October  13,  1993. 

The  incorporation  by  reference  of 
certain  publications  listed  in  the 
regulations  is  approved  by  the  Director 
of  the  Federal  Register  as  of  October  13, 
1993. 

ADDRESSES:  The  service  information 
referenced  in  this  AD  may  be  obtained 
from  Beech  Aircraft  Corporation.  P.O. 
Box  85.  Wichita.  Kansas  67201-0085. 
This  information  may  be  examined  at 
the  Federal  Aviation  Administration 
(FAA).  Transport  Airplane  Directorate. 
Rules  Docket,  1601  Lind  Avenue,  SW.. 
Renton.  Washington;  or  at  the  FAA. 
Small  Airplane  Directorate.  Wichita 
Aircraft  Certification  Office.  1801 
Airport  Road,  room  100.  Mid-Continent 
Airport,  Wichita,  Kansas;  or  at  the 
Office  of  the  Federal  Register.  800  North 
Capitol  Street.  NW..  suite  700. 
Washington.  DC. 

FOR  FURTHER  INFORMATION  CONTACT: 
Larry  Engler,  Aerospace  Engineer. 
Airframe  Branch.  ACE-120W.  FAA. 
Small  Airplane  Directorate,  Wichita 
Aircraft  Certification  Office.  1801 
Airport  Road,  room  100.  Mid-Continent 
Airport.  Wichita.  Kansas  67209; 
telephone  (316)  946-4122;  fax  (316) 
946-4407. 

SUPPLEMENTARY  INFORMATION:  A 
proposal  to  amend  part  39  of  the  Federal 
Aviation  Regulations  to  include  an 
airworthiness  directive  (AD)  that  is 
applicable  to  certain  Beech  Aircraft 
Corporation  Model  400A  and  400T 
airplanes  was  published  in  the  Federal 
Register  as  a  supplemental  notice  of 
proposed  rulemaldng  (NPRM)  on  June 
14,  1993  (58  FR  32877).  That  action 
proposed  to  require  a  one-time 
inspection  to  verify  the  installation  of 
all  rivets  in  the  area  adjacent  to  the 
upper  edge  of  the  emergency  exit  door, 
and  installation  of  any  missing  rivets. 

Interested  persons  nave  been  afforded 
an  opportunity  to  participate  in  the 
making  of  this  amendment.  No 


comments  were  submitted  in  response 
to  the  proposal  or  the  FAA's 
determination  of  the  cost  to  the  public. 
The  FAA  has  determined  thnt  air  safety 
and  the  public  interest  require  the 
adoption  of  the  rule  as  proposed. 

There  are  approximately  59  Beech 
Aircraft  Corporation  Model  400A  and 
400T  airplanes  of  the  affected  design  in 
the  worldwide  Heet.  The  FAA  estimates 
that  41  airplanes  of  U.S.  registry  will  be 
affected  by  this  AD.  that  it  will  take 
approximately  3  work  hours  per 
airplane  to  accomplish  the  required 
actions,  and  that  the  average  labor  rate 
is  $55  per  work  hour.  Based  on  the.se 
figures,  the  total  cost  impact  of  the  AD 
on  U.S.  operators  is  estimated  to  be 
$6,765.  or  $165  per  airplane.  This  total 
cost  figure  assumes  that  no  operator  has 
yet  accomplished  the  requirements  of 
this  AD. 

The  regulations  adopted  herein  will 
not  have  substantial  direct  effects  on  the 
States,  on  the  relationship  between  the 
national  government  and  the  States,  or 
on  the  distribution  of  power  and 
responsibilities  among  the  various 
levels  of  government.  Therefore,  in 
accordance  with  Executive  Order  12612, 
it  is  determined  that  this  final  rule  does 
not  have  sufficient  federalism 
implications  to  warrant  the  preparation 
of  a  Federalism  Assessment. 

For  the  reasons  discussed  above,  I 
certify  that  this  action:  (1)  Is  not  a 
"major  rule"  under  Executive  Order 
12291;  (2)  is  not  a  "significant  rule" 
under  DOT  Regulatory  Policies  and 
Procedures  (44  FR  11034,  February  26. 
1979);  and  (3)  vdll  not  have  a  significant 
economic  impaci,  positive  or  negative, 
on  a  substantial  number  of  small  entities 
under  the  criteria  of  the  Regulatory 
Flexibility  Act.  A  final  evaluation  has 
been  prepared  for  this  action  and  it  is 
contained  in  the  Rules  Docket.  A  copy 
of  it  may  be  obtained  from  the  Rules 
Docket  at  the  location  provided  under 
the  caption  ADDRESSES. 

List  of  Subjects  in  14  CFR  Part  39 

Air  transportation.  Aircraft.  Aviation 
safety.  Incorporation  by  reference. 

Safety. 

Adoption  of  the  Amendment 

Accordingly,  pursuant  to  the 
authority  delegated  to  me  by  the 
Administrator,  the  Federal  Aviation 
Administration  amends  14  CFR  part  39 
of  the  Federal  Aviation  Regulations  as 
follows: 

PART  3»— AIRWORTHINESS 
DIRECTIVES 

1.  The  authority  citation  for  part  39 
continues  to  read  as  follows: 


Authority:  49  U.S.C.  App  1354(a).  1421 
and  1423;  49  U.S.C.  106(g);  and  14  CFR 
11.89. 

§39.13    [Amended] 

2.  Section  39.13  is  amended  by 
adding  the  following  new  airworthiness 
directive: 

9^16-12  Beech  Aircraft  Corporation: 

Amendment  39-8670.  Docket  92-NM- 
248-AD. 

Applicability:  Model  400A  airplanes,  serial 
numbers  RK-1  through  RK-41  inclusive;  and 
Mode!  400T  airplanes,  serial  numbers  TT-3 
through  TT-20  inclusive;  certificated  in  any 
category. 

Compliance:  Required  as  indicated,  unless 
accomplished  previously. 

To  prevent  structural  failure  of  the 
emergency  door  frame  support,  which  could 
lead  to  decompression  of  the  cabin, 
accomplish  the  following: 

(a)  Within  200  hours  time-in-service  after 
the  effective  date  of  this  AD,  perform  an 
inspection  to  verify  the  installation  of  all 
rivets  in  the  area  adjacent  to  the  upper  edge 
of  the  emergency  exit  door,  in  accordance 
with  Bcechcraft  Service  Bulletin  2482,  dated 
December  1992. 

(1)  If  no  rivet  is  missing,  no  further  action 
is  required  by  this  AD. 

(2)  If  any  rivet  is  missing,  prior  to  hirther 
flight,  install  a  rivet  in  accordance  with  the 
service  bulletin. 

(b)  An  alternative  method  of  compliance  or 
adjustment  of  the  compliance  time  that 
provides  an  acceptable  level  of  safety  may  be 
used  if  approved  by  the  Manager,  Wichita 
Aircraft  Certification  Office  (ACO),  FAA, 
Small  Airplane  Directorate.  Operators  shall 
submit  their  requests  through  an  appropriate 
FAA  Principal  Maintenance  Inspector,  who 
may  add  comments  and  then  send  it  to  the 
Manager,  Wichita  ACO. 

Nfole:  Information  concerning  the  existence 
of  approved  alternative  methods  of 
compliance  with  this  AD,  if  any,  may  be 
obtained  firom  the  Wichita  ACO. 

(c)  Special  flight  permits  may  be  issued  in 
accordance  with  FAR  21.197  and  21.199  to 
operate  the  airplane  to  a  location  where  the 
requirements  of  this  AD  can  be 
accomplished. 

(d)  The  inspection  and  installation  shall  be 
done  in  accordance  with  Beechcraft  Service 
Bulletin  2482,  dated  December  1992.  This 
incorporation  by  reference  was  approved  by 
the  Director  of  the  Federal  Register  in 
accordance  with  5  U.S.C.  552(a)  and  1  CFR 
part  51.  Copies  may  be  obtained  from  Beech 
Aircraft  Corporation,  P.O.  Box  85,  Wichita, 
Kansas  67201-0085.  Copies  may  be  inspected 
at  the  FAA,  Transport  Airplane  Directorate, 
1601  Lind  Avenue,  SW.,  Renton. 
Washington;  or  at  the  FAA,  Small  Airplane 
Dirsctorate,  Wichita  Aircraft  Certification 
Office,  1801  Airport  Road,  room  100.  Mid- 
Continent  Airport,  Wichita.  Kansas;  or  at  the 
Office  of  the  Federal  Register.  800  North 
Capitol  Street.  NW..  suite  700.  Washington, 
DC 

(e)  This  amendment  becomes  effective  on 
October  13. 1993. 


Issued  in  Renton  Washington,  on  August 
18,  1993. 

DarreUM.  Pedersoi, 

Acting  Manager,  Tnnsport  Airplane 
Directorate,  Aircraft  Certification  Service. 
IFR  Doc  93-22251  Filed  9-10-93;  8;45  am) 
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14  CFR  Part  39 

[Docket  No.  93-NM-43-AD;  Amendment 
d9-»668;  AD  90-12-04  R1] 

Airworthiness  Drectives;  Boeing 
Model  757  Series  Airplanes 

AGENCY:  Federal  nviation 
Administration,  EOT. 
ACTION:  Final  rule. 

SUMMARY:  This  amendment  revises  an 
existing  airworthiness  directive  (AD), 
applicable  to  certain  Boeing  Model  757 
series  airplanes,  t!iat  currently  requires 
repetitive  functional  testing  and 
modification  of  the  wing  and  engine 
cowl  anti-ice  control  and  indication 
system.  When  accomplished,  the 
modification  terminates  the  requirement 
for  the  repetitive  functional  tests.  This 
amendment  expar  ds  the  applicability  of 
the  rule  to  add  twj  airplanes.  This 
amendment  is  prompted  by  a  report  that 
two  additional  airplanes  may  be  subject 
to  the  same  unsafe  condition.  The 
actions  specified  \  y  this  AD  are 
intended  to  prevent  undetected  failure 
of  the  anti-ice  system  which  could 
ultimately  result  i  i  unacceptable  ice 
build-up  on  the  w  ngs  or  engine  inlets. 
DATES:  Effective  0::tober  13,  1993. 

The  incorporation  by  reference  of 
certain  publicatioi.s  listed  in  the 
regulations  is  approved  by  the  Director 
of  the  Federal  Register  as  of  October  13, 
1993. 

ADDRESSES:  The  service  information 
referenced  in  this  AD  may  be  obtained 
from  Boeing  Commercial  Airplane 
Group,  P.O.  Box  3: 07,  Seattle, 
Washington  98124-2207.  This 
information  may  b  3  examined  at  the 
Federal  Aviation  Administration  (FAA), 
Transport  Airplant  Directorate,  Rules 
Docket,  1601  Lind  Avenue,  SW., 
Renton.  Washington;  or  at  the  Office  of 
the  Federal  Register,  800  North  Capitol 
Street,  NW.,  suite  TOO,  Washington,  DC. 
FOR  FURTHER  INFORi«ATK)N  CONTACT: 
Kathi  Ishimani,  Aerospace  Engineer, 
Systems  and  Equipment  Brandi,  ANM- 
130S,  FAA,  Transport  Airplane 
Directorate,  Seattle  Aircraft  Certification 
Office.  1601  Lind  /  venue,  SW.,  Renton. 
Washington  98055-4056;  telephone 
(206)  227-2674;  fa>  (206)  r-27-1181. 
SUPPLEMENTARY  INFORMATION:  A 
proposal  to  amend  oart  39  of  the  Federal 


Aviation  Regulations  by  revising  AD 
90-12-04.  Amendment  39-6621  (55  PR 
22328,  )une  1, 1990).  which  is 
applicable  to  certain  Boeing  Model  757 
series  airplanes,  was  published  in  the 
Federal  Register  on  May  28,  1993  (58 
FR  31003).  The  action  proposed  to 
expand  the  applicability  of  the  existing 
rule  to  add  two  airplanes. 

Interested  persons  have  been  afforded 
an  opportunity  to  participate  in  the 
making  of  this  amendment.  Due 
consideration  has  been  given  to  the  two 
comments  received. 

Both  commenfers  support  the 
proposed  rule. 

Af^er  careful  review  of  the  available 
data,  including  the  comments  noted 
above,  the  FAA  has  determined  that  air 
safety  and  the  public  interest  require  the 
adoption  of  the  rule  as  proposed. 

There  are  approximately  207  Model 
757  series  airplanes  of  the  affected 
design  in  the  worldwide  fleet.  The  FAA 
estimates  that  128  airplanes  of  U.S. 
registry  will  be  affected  by  this  AD.  The 
requirements  of  this  AD  action  will  not 
add  any  new  additional  economic 
burden  on  affected  U.S.  operators.  The 
costs  associated  with  the  currently 
required  tests  and  modification  entail  24 
work  hours  per  airplane,  at  an  average 
labor  rate  of  $55  per  work  hour. 
Required  parts  will  cost  approximately 
$691  per  airplane.  Based  on  these 
figures,  the  total  cost  impact  of  the  AD 
on  U.S.  operators  is  estimated  to  be 
$257,408,  or  $2,01 1  per  airplane.  This 
total  cost  figure  assumes  that  no 
operator  has  yet  accomplished  the 
requirements  of  this  AD. 

The  regulations  adopted  hetein  will 
not  have  substantial  direct  effects  on  the 
States,  on  the  relationship  between  the 
national  government  and  the  States,  or 
on  the  distribution  of  power  and 
responsibilities  among  the  various 
levels  of  government.  Therefore,  in 
accordance  with  Executive  Order  12612, 
it  is  determined  that  this  final  rule  does 
not  have  suflicjent  federalism 
implications  to  warrant  the  preparation 
of  a  Federalism  Assessment. 

For  the  reasons  discussed  above,  I 
certify  that  this  action:  (1)  Is  not  a 
"major  rule"  under  Executive  Order 
12291;  (2)  is  not  a  "significant  rule" 
under  DOT  Regulatory  Policies  and 
Procedures  (44  FR  11034.  February  26, 
1979);  and  (3)  will  not  have  a  significant 
economic  impact,  positive  or  negative, 
on  a  substantial  number  of  small  entities 
under  the  criteria  of  the  Regulatory 
Flexibility  Act.  A  final  evaluation  has 
been  prepiared  lor  this  action  and  it  is 
contained  in  the  Rules  Docket.  A  copy 
of  it  may  be  obtained  from  the  Rules 
Docket  at  the  location  provided  under 
the  caption  ADDRESSES. 
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List  of  Sulnects  in  14  CFK  Part  39 

Air  transportation.  Aircraft.  Aviation 
safety.  Incorporation  by  reference. 
Safety. 

Adoption  of  the  Araendment 

Accordingly,  pursuant  to  the 
authority  delegated  to  me  by  the 
Administrator,  the  Federal  Aviation 
Administration  amends  14  CFR  part  39 
of  the  Federal  Aviation  Regulations  as 
follows. 

PART  39— AIRWORTHINESS 
DIRECTIVES 

1.  The  authority  citation  for  part  39 
continues  to  read  as  follows; 

Authority:  49  U.S.C.  App.  1354(a).  1421 
and  1423.  49  U.S.C.  106(g);  and  14  CFR 
1189  * 

§39.13    lAmendvil 

2.  Section  39.13  is  amended  by 
removing  amendment  39-6621  (55  FR 
22328,  June  1. 1990),  and  by  adding  a 
new  airworthiness  directive  (AD), 
amendment  39-866B,  to  read  as  follows: 

90-12-04  Rl  Boeing:  Amendment  39-8668. 
Docket  93-NM-43-AD.  Revises  AD  90- 
12-04.  Amendment  39-6621. 

Applicability:  MoAe\  757  series  airplanes, 
listed  in  Boeing  Alert  Service  Bulletin  757- 
3OA0O13.  Revision  6,  dated  March  25. 1993, 
certificated  in  any  category. 

Compliance:  Required  as  indicated,  unless 
accomplished  previously.  To  prevent 
undetected  failure  of  the  anti-ice  system 
which  could  ultimately  resuh  in 
unacceptable  ice  build-up  on  the  wings  or 
engine  inlets,  accomplish  the  following: 

(a)  For  airplane*  listed  in  Boeing  Alert 
Service  Bulletin  757-30A0013,  Revision  5, 
dated  September  7. 1989;  Accomplish  the 
requirements  of  paragraphs  (a)(1)  and  (a)(2) 
of  this  AD. 

(1)  Within  the  next  300  hours  time-in- 
service  after  February  4, 1988  (the  effective 
date  of  AD  88-01-08.  Amendment  39-5827), 
perform  a  functional  test  of  the  wing  and 
engine  cowl  anti-ice  control  and  indication 
system,  in  accordance  with  Section  III,  Part 

I  of  Boeing  Alert  Service  Bulletin  757- 
30A0O13,  Revision  5,  dated  September  7. 
1989.  Repeat  this  functional  test  thereafter  at 
intervals  not  to  exceed  300  hours  time- in- 
service  until  the  modification  required  by 
paragraph  (a)(2)  of  this  AD  is  accomplished. 
Note  1:  Paragraph  (a)(1)  of  this  AD  restates 
the  requirements  of  AD  8*-01-08, 
Amendment  39-5827,  paragraph  A.  As 
allowed  by  the  phrase,  "unless  accomplished 
previously,"  if  the  requirements  of  AD  8*- 
01-08  have  been  accomplished  previously, 
paragraph  (aKD  of  this  AD  does  not  require 
that  the  initial  inspection  be  repeated. 

(2)  Within  the  next  3.000  hours  time-in- 
service  after  July  9. 1990  (the  effective  date 
of  AD  90-12-04.  Amendment  39-6621). 
modify  and  test  the  wing  and  engine  cowl 
anti-ice  control  and  indication  system  in 
accordance  with  Section  III,  Parts  11.  HI,  IV, 


V,  VI.  and  VU,  as  applicable,  of  Boeing  Alert 
Service  Bulletin  757-30A0013.  Revision  5. 
dated  September  7, 1989;  or  Section  lU,  Parts 
II.  Ill,  IV.  V,  VI.  VII,  and  VIH,  as  applicable, 
of  Revision  6,  dated  March  25, 1993. 
Accomplishment  of  this  modification 
constitutes  terminating  action  for  the 
repetitive  testing  requirement  of  paragraph 
(a)(1)  of  this  AD. 

Note  2:  Paragraph  (a)(2)  of  this  AD  restates 
the  requirements  of  AD  90-12-04, 
Amendment  39-6621.  paragraph  B.  As 
allowed  by  the  phrase,  "unless  accomplished 
previously,"  if  the  requirements  of  AD  90- 
12-04  have  been  accomplished  previously, 
paragraph  (a)(2)  of  this  AD  does  not  require 
that  the  modification  be  repeated. 

(b)  For  airplanes  listed  in  Boeing  Alert 
Service  Bulletin  757-30A0013.  Revision  6. 
dated  March  25. 1993.  that  are  not  subject  to 
paragraph  (a)  of  this  AD;  Accomphsh  the 
requirements  of  paragraphs  (bid)  and  (b)(2) 
of  this  AD. 

(1)  Within  the  next  300  hours  time-in- 
service  after  the  effective  date  of  this  AD. 
perform  a  functional  test  of  the  wing  and 
engine  cowl  anti-ice  control  and  Indication 
system,  in  accordance  with  Section  III,  Part 
I,  of  Boeing  Alert  Service  Bulletin  757- 
30AOO13,  Revision  6,  dated  March  25. 1993. 
Repeat  this  functional  teflt  thereafter  at 
intervals  not  to  exceed  300  hours  time-in- 
service  until  the  modification  required  by 
paragraph  (b)(2)  of  this  AD  is  accomplished 

(2)  Within  the  next  3,000  hours  time-in- 
ser\'ice  after  the  effective  date  of  this  AD, 
modify  and  test  the  wing  and  engine  cowl 
anti-ice  control  and  indication  system  in 
accordance  with  Section  III,  Parts  II,  III,  IV. 
V.  VI,  VII.  and  VIII,  as  applicable,  of  Boeing 
Alert  Service  Bulletin  757-30A0013, 
Revision  6,  dated  March  25. 1993. 
Accomplishment  of  this  modification 
constitutes  terminating  action  for  the 
repetitive  testing  requirement  of  paragraph 
(b)(1)  of  this  AD. 

(c)  An  alternative  method  of  compliance  or 
adjustment  of  the  compliance  time  that 
provides  an  acceptable  level  of  safety  may  be 
used  if  approved  by  the  Manager.  Seattle 
Aircraft  Certification  Office  (AGO).  FAA. 
Transport  Airplane  Directorace.  Operators 
shall  submit  their  requests  thit>ugh  an 
appropriate  FAA  Principal  Maintenance 
Inspector,  who  may  add  comments  and  then 
send  it  to  the  Manager,  Seattle  ACQ. 

Note  3:  Information  concerning  the 
existence  of  approved  alternative  methods  of 
compliance  with  this  AD.  if  any.  may  be 
obtained  firom  the  Seattle  AGO, 

(d)  Special  flight  permits  may  be  issued  in 
accordance  with  FAR  21.197  and  21.199  to 
operate  the  airplane  to  a  location  where  the 
requirements  of  this  AD  can  be 
accomplished. 

(e)  The  tests  and  modifications  shall  be 
done  in  accordance  with  Boeing  Alert 
Service  Bulletin  757-30A0013.  Revision  5, 
dated  September  7, 1989,  or  Boeing  Alert 
Service  Bulletin  757-3OA0013,  Revision  6, 
dated  March  25, 1993.  as  applicable.  This 
incorporation  by  reference  was  approved  by 
the  Director  of  the  Federal  Register  in 
accordance  with  5  U.S.C  552(a)  and  1  CFR 
part  51.  Copies  may  be  obtained  from  Boeing 


Commercial  Airplane  Croup,  P.O.  Box  3707, 
Seattle.  Washington  98124-2207.  Copies  may 
be  inspected  at  the  FAA.  Transport  Airplane 
Directorate,  1601  Lind  Avenue,  SW..  Renton. 
Washington:  or  at  the  Office  of  the  Federal 
Register,  800  North  Capitol  Street.  NW.,  suite 
700.  Washington,  DC 

(f)  This  amendment  becomes  effective  on 
October  13, 1993. 

Issued  in  Renton.  Washington,  on  August 
18,  1993. 

Dorrell  M.  Pederson, 
Acting  ManagpT,  Transport  Airplane 
Directorate,  Aircraft  Certification  Service. 
IFR  Doc.  93-22253  Filed  9-10-93;  8:45  am) 

BILUNG  CODE  4910-13-P 


14  CFR  Part  39 

[Docket  No.  93-NM-33-AD:  Amendment 
39-8669;  AD  9J-1 6-11] 

Airwortttiness  Directives;  British 
Aerospace  Model  BAe  146-100A. 
-200A,  and  -300A  Series  Airplanes 

agency:  Federal  Aviation 
Administration,  DOT. 
action:  Final  rule. 

summary:  This  amendment  adopts  a 
new  airworthiness  directive  (AD), 
applicable  to  certain  British  Aerospace 
Model  BAe  146-lOOA,  -200A.  and 
-300A  series  airplanes,  that  requires 
modification  of  the  wauning  horns  for 
the  forward  and  rear  lavatory  smoke 
detectors.  This  amendment  is  prompted 
by  a  report  that,  during  a  recent  flight 
of  a  Model  BAe  146  series  airplane,  the 
smoke  warning  horn  for  the  forward 
lavatory  smoke  detector  did  not  emit  a 
sound  loud  enough  for  the  cabin  crew 
members  to  hear  from  the  passenger 
cabin.  The  actions  specified  by  this  AD 
are  intended  to  prevent  a  fire  in  the 
lavatory  from  not  being  discovered  and 
extinguished  promptly. 
DATES:  Effective  October  13,  1993. 

The  incorporation  by  reference  of 
certain  publications  listed  in  the 
regulations  is  approved  by  the  Director 
of  the  Federal  Register  as  of  October  13, 
1993. 

ADDRESSES:  The  service  information 
referenced  in  this  AD  may  be  obtained 
from  British  Aerospace,  Inc.,  Avro 
Division.  22070  Broderick  Drive, 
Sterling.  Virginia  20166.  This 
information  may  be  examined  at  the 
Federal  Aviation  Administration  (FAA). 
Transport  Airplane  Directorate,  Rules 
Docket,  1601  Liiid  Avenue.  SW., 
Renton.  Washington;  or  at  the  Office  of 
the  Federal  Register.  800  North  Capitol 
Street,  NW.,  suite  700.  Washington,  DC. 
FOR  FURTHER  INFORMATION  CONTACT: 
William  Schroeder,  Aerospace  Engineer, 
Standardization  Branch,  ANM-113, 
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FAA,  Transport  Airplane  Directorate, 
1601  Lind  Avenue.  SW.,  Renton, 
Washington  98055-4056;  telephone 
(206)  227-2148;  fax  (206)  227-1320. 
SUPPLEMENTARY  INFORMATION:  A 
proposal  to  amend  part  39  of  the  Federal 
Aviation  Regulations  to  include  an 
airworthiness  directive  (AD)  that  is 
applicable  to  certain  British  Aerospace 
Model  BAe  146-lOOA.  -200A,  and 
-300A  series  airplanes  was  published  in 
the  Federal  Register  on  May  12, 1993 
(58  PR  27955).  That  action  proposed  to 
require  modification  of  the  warning 
horns  for  the  forward  and  rear  lavatory 
smoke  detectors. 

Interested  persons  have  been  afforded 
an  opportunity  to  participate  in  the 
making  of  this  amendment.  Due 
consideration  has  been  given  to  the  two 
comments  received. 

Both  commenters  support  the 
proposed  rule. 

After  careful  review  of  the  available 
data,  including  the  comments  noted 
above,  the  FAA  has  determined  that  air 
safety  and  the  public  interest  require  the 
adoption  of  the  rule  as  proposed. 

The  FAA  estimates  that  49  airplanes 
of  U.S.  registry  will  be  affected  by  this 
AD,  that  it  will  take  approximately  2.5 
work  hours  per  airplane  to  accomplish 
the  required  actions,  and  that  the 
average  labor  rate  is  $55  per  work  hour. 
Required  parts  will  cost  approximately 
$105  per  airplane.  Based  on  these 
figures,  the  total  cost  impact  of  the  AD 
on  U.Si  operators  is  estimated  to  be 
$11,882.50,  or  $242.50  per  airplane. 
This  total  cost  figure  assumes  that  no 
operator  has  yet  accomplished  the 
requirements  of  this  AD. 

The  regulations  adopted  herein  will 
not  have  substantial  direct  effects  on  the 
States,  on  the  relationship  between  the 
national  government  and  the  States,  or 
on  the  distribution  of  power  and 
responsibilities  among  the  various 
levels  of  government.  Therefore,  in 
accordance  with  Executive  Order  12612, 
it  is  determined  that  this  final  rule  does 
not  have  sufficient  federalism 
implications  to  warrant  the  preparation 
of  a  Federalism  Assessment. 

For  the  reasons  discussed  above,  I 
certify  that  this  action:  (1)  Is  not  a 
"major  rule"  under  Executive  Order 
12291;  (2)  is  not  a  "significant  rule" 
under  DOT  Regulatory  Policies  and 
Procedures  (44  FR  11034,  February  26, 
1979);  and  (3)  will  not  have  a  significant 
economic  impact,  positive  or  negative, 
on  a  substantial  number  of  small  entities 
under  the  criteria  of  the  Regulatory 
Flexibility  Act.  A  final  evaluation  has 
been  prepared  for  this  action  and  it  is 
contained  in  the  Rules  Docket.  A  copy 
of  it  may  be  obtained  from  the  Rules 


Docket  at  the  locat  on  provided  under 
the  caption  ADDRESSES. 

List  of  Subjects  in  14  CFR  Part  39 

Air  transportation.  Aircraft,  Aviation 
safety.  Incorporation  by  reference. 
Safety. 

Adoption  of  the  Aiaendment 

Accordingly,  pureuant  to  the 
authority  delegatet  to  me  by  the 
Administrator,  the  Federal  Aviation 
Administration  amends  14  CTR  part  39 
of  the  Federal  Avietion  Regulations  as 
follows: 

PART  39— AIRWORTHINESS 
DIRECTIVES 

1.  The  authority  citation  for  part  39 
continues  to  read  as  follows: 

Authority:  49  U.S.C  App.  1354(a),  1421 
and  1423;  49  U.S.Q  106(g);  and  14  CFR 
11.89. 

§39.13    [Amended] 

2.  Section  39.13  s  amended  by 
adding  the  following  new  airworthiness 
directive: 

93-16-11  British  Aerispace:  Amendment 
39-8669.  Docket  93-NM-33-AD. 

Applicability:  Modol  146-lOOA.  -200A. 
and  -300A  series  airplanes;  equipped  with 
Hosiden  Besson  Limi  ed  "Cybertone"  smoke 
warning  horns;  certificated  in  any  category. 

Compliance:  RequL^  as  indicated,  unless 
accomplished  previously. 

To  prevent  a  fire  in  the  lavatory  from  not 
being  discovered  and  extinguished  promptly, 
accomplish  the  following: 

(a)  Within  5  months  after  the  effective  date 
of  this  AD,  modify  th<3  smoke  warning  horns 
for  the  forward  and  a\  lavatory  smoke 
detectors  in  accordance  with  British 
Aerospace  Modification  Service  Bulletin 
SB.26-32-3612aA,  dated  April  30. 1992. 

(b)  An  alternative  niethod  of  compliance  or 
adjustment  of  the  conpliance  time  that 
provides  an  acceptable  level  of  safety  may  be 
used  if  approved  by  the  Manager, 
Standardization  Branch,  ANM-113,  FAA, 
Transport  Airplane  Directorate.  Operators 
shall  submit  their  re<)uests  through  an 
appropriate  FAA  Prir  cipal  Maintenance 
Inspector,  who  may  add  comments  and  then 
send  it  to  the  Manager,  Standardization 
Branch,  ANM-113. 

Note:  Information  t  onceming  the  existence 
of  approved  altemati  'e  methods  of 
compliance  with  this  AD,  if  any,  may  be 
obtained  from  the  Standardization  Branch, 
ANM-113. 

(c)  Special  flight  pi  imits  may  be  issued  in 
accordance  with  FAF  21.197  and  21.199  to 
operate  the  airplane  to  a  location  where  the 
requirements  of  this  AD  can  be 
accomplished. 

(d)  The  modificatic  n  shall  be  done  in 
accordance  with  Brit  sh  Aerospace 
Modification  Service  Bulletin  SB.26-32- 
36128A.  dated  April  )0, 1992.  This 
incorporation  by  refe'ence  was  approved  by 
the  Director  of  the  Federal  Register  in 


accordance  with  5  U.S.C  552(a)  and  1  CFR 
part  51.  Copies  may  be  obtained  from  British 
Aerospace,  Inc.,  Avro  Division,  22070 
Broderick  Drive,  Sterling,  Virginia  20166. 
Copies  may  be  inspected  at  the  FAA, 
Transport  Airplane  Directorate.  1601  Lind 
Avenue,  SW..  Renton,  Washington:  or  at  the 
Office  of  the  Federal  Register,  800  North 
Capitol  Street.  NW.,  suite  700.  Washington, 
DC. 

(e)  This  amendment  becomes  effective  on 
October  13, 1993. 

Issued  in  Renton,  Washington,  on  August 
18, 1993. 

DarreU  M.  Pederson, 

Acting  Manager,  Transport  Airplane 
Directorate,  Aircraft  Certification  Ser\-ice. 
jFR  Doc.  93-22252  Filed  »-10-93;  8.45  ami 

BILUNO  COOe  4910-13-P 


14  CFR  Part  71 

[Airspace  Docket  No.  92-AEA-11] 

Modification  of  VCR  Federal  Airway  V- 
162;  WV 

AGENCY:  Federal  Aviation 
Administration  (FAA),  DOT. 
ACTION:  Final  rule. 


SUMMARY:  This  action  modifies  the 
description  for  VOR  Federal  Airway  V- 
162  by  extending  the  airway  from 
Pennsylvania  to  Martinsburg,  WV. 
Extending  the  airway  will  accommodate 
flights  destined  for  the  Washington- 
Dulles  International  Airport.  This  action 
will  facilitate  air  traffic  operations  and 
reduce  the  controller  workload. 
EFFECTIVE  DATE:  0901  u.t.c,  November 
11,  1993. 

FOR  FURTHER  INFORMATION  CONTACT: 
Patricia  P.  Crawford,  Airspace  and 
Obstruction  Evaluation  Branch  (ATP- 
240),  Airspace-Rules  and  Aeronautical 
Information  Division,  Air  Traffic  Rules 
and  Procedures  Serv  ice.  Federal 
Aviation  Administration,  800 
Independence  Avenue,  SW., 
Washington,  DC  20591;  telephone:  (202) 
267-9255. 

SUPPLEMENTARY  INFORMATION: 
History 

On  April  9, 1993,  the  FAA  proposed 
to  amend  part  71  of  the  Federal  Aviation 
Regulations  (14  CFR  part  71)  to  modify 
VOR  Federal  Airway  V-162  from 
Pennsylvania  to  Martinsburg.  WV  (58 
FR  18350). 

Interested  parties  were  invited  to 
participate  in  this  rulemaking 
proceeding  by  submitting  written 
comments  on  the  proposal  to  the  FAA. 
No  comments  objecting  to  the  proposal 
were  received.  Except  for  editorial 
changes,  this  amendment  is  the  same  as 
that  proposed  in  the  notice.  Domestic 


I 
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VOR  Federal  Airways  are  published  in 
Paragraph  6010(a)  of  FAA  Order 
7400. 9A  dated  June  17. 1993.  and 
effective  September  16, 1993.  which  is 
incorporated  by  reference  in  14  CFR 
71.1  as  of  September  16.  1993  (58  PR 
36298;  July  6,  1M3).  The  airway  listed 
in  this  document  will  be  published 
subsequently  in  the  Order. 

The  Rule 

This  amendment  to  part  71  of  the 
Federal  Aviation  Regulations  modifies 
the  descriptioi.  for  Federal  Airway  V- 
162  by  extending  the  airway  from  the 
intersection  of  Martmsburg.  WV.  058° 


and  Harrisburc  !'  \  191°  radials  to  the 
Martinsburg,  v^  .  A  ary  High  Frequency 
Omnidirectioi*   i-vr<nge/Tactical  Air 
Navigation  fb(  i    •  > .  This  action  will 
accommodate   lights  inbound  to 
VVashington-D.  I-  s  International 
Airport.  ModiS  li?,  this  rule  will 
facilitate  air  trytfu:  operations  and 
reduce  the  controller  workload. 

The  FAA  has  doturmined  that  this 
regulation  only  involves  an  established 
body  of  technical  wgulations  for  which 
frequent  and  rouime  amendments  are 
necessary  to  ket-p  ihem  operationally 
current.  It.  therefore — (1)  is  not  a  "major 
rule"  under  Exwrutive  Order  12291;  (2) 
is  not  a  "signiru:ant  rule"  under  DOT 
Regulatory  Polioe.s  and  Procedures  (44 
FR  11034:  February  26,  1979);  and  (3) 
does  not  warrant  preparation  of  a 
regulatory  evaluation  as  the  anticipated 
impact  is  so  minimal,  Since  this  is  a 
routine  matter  tiist  will  only  affect  air 
traffic  procedures  and  air  navigation,  it 
is  certified  that  thi.s  rule  will  not  have 
a  significant  economic  impact  on  a 
substantial  numt^r  of  small  entities 
under  the  criteria  of  the  Regulatory 
Flexibility  Act 

List  of  Subjecu  m  14  CFR  Part  71 

Airspace,  Inc.-poration  by  reference. 
Navigation  (air; 

Adoption  of  the  Amendment 

In  consideration  of  the  foregoing,  the 
Federal  Aviation  Administration 
amends  14  CFR  part  71  in  effect  as  of 
September  16, 1993,  as  follows: 

PART  71— lAMENOeO] 

1.  The  authonf  y  aiaUcn  for  part  71 
continues  to  read  as  follows: 

Authority:  49  US  C  app.  1348(a).  1354(a), 
1510:  E.O.  10854.24  ."^ H  9565,  3  CFR,  1959- 
1963  Comp.,  p.  389,  49  U.S.C.  106(g):  14  CFR 

11.69. 

S71.1    [AnwndMll 

2.  The  incorporation  by  reference  in 
14  CFR  71.1  of  the  Federal  Aviation 
Administration  Order  7400. 9A, 
Airspace  Designations  and  Reporting 


Points,  dated  June  17. 1993,  and 

effective  September  16, 1993,  is 

amended  as  follows: 

Paragraph  6010(a;  Domestic  VOR  Federal 

Airways 

V-162  [ReviMdl 

From  Martinsburg.  WV;  INT  Martinsburg 
058°  and  Harrisburg,  PA.  191°  radials: 
Harrisburg;  INT  Harrisburg  092°  and  East 
Texas,  PA,  251°  radials:  East  Texas: 
Alientown.  PA:  to  Huguenot,  NY. 

•         •         •         •         • 
Issued  in  Washington,  DC,  on  September  2. 

1993. 

Harold  W.  Bxkmr. 

Manager,  Airspace-Rules  and  Aeronautical 

Information  Division. 

IFR  Doc.  93-22281  Filed  9-10-93;  8:45  ami 

BILUNG  CO06  M40-1I-M 


14  CFR  Part  71 

[Airapace  Docket  No.  92-AEA-1] 

Alteration  of  VOR  FederaJ  Airway  V- 
312;  NJ 

AGENCY:  Federal  Aviation 
Administration  (FAA),  DOT. 

ACTION :  Final  rule. 

SUIWMARY:  This  action  aUers  the 
description  for  VOR  Federal  Airway  V- 
312  by  removing  an  unused  segment  of 
that  airway  at  the  northern  end  in  New 
Jersey.  This  action  will  reduce  chart 
clutter. 

EFFECTIVE  DATE:  0901  u.t.c,  November 
11.  1993. 

FOR  FURTHER  INFORMATWN  CO^^rACT: 
Patricia  P.  Crawford.  Airspace  and 
Obstruction  Evaluation  Branch  (ATP- 
240).  Airspace-Rules  and  Aeronautical 
Information  Division.  Air  Traffic  Rules 
and  Procedures  Service.  Federal 
Aviation  Administration.  800 
Independence  Avenue,  SW., 
Washington,  DC  20591;  telephone:  (202) 
267-9255. 

SUPPLEMENTARY  INFORMATION: 
History 

On  May  15, 1992,  the  FAA  proposed 
to  amend  part  71  of  the  Federal  Aviation 
Regulations  (14  CFR  part  71)  to  alter  the 
desr.ription  for  V-312  by  removing  a 
segiiient  at  the  northern  end  of  tliat 
airway  located  in  New  Jeraey  (57  FR 
20801). 

Interested  parties  were  invited  to 
participate  in  this  rulemaking 
proceeding  by  submitting  written 
comments  on  the  proposal  to  the  FAA. 
No  comments  objecting  to  the  proposal 
were  received.  Except  for  editorial 
changes,  this  amen(iment  is  the  same  as 


that  proposed  in  the  notice.  Domestic 
VOR  Federal  airways  are  published  in 
paragraph  6010(a)  of  FAA  Order 
7400. 9A  dated  J.une  17, 1993.  and 
effective  September  16, 1993,  which  is 
incorporated  by  reference  in  14  CFR 
71.1  in  effect  as  of  September  16. 1993 
(58  FR  36298;  July  6, 1993).  The  Airway 
listed  in  this  document  will  be 
published  subsequently  in  the  Order. 

The  Rule 

This  amendment  to  part  71  of  the 
Federal  Aviation  Regulations  alters  the 
description  for  Federal  Airway  V-312 
located  in  New  Jersey.  Altering  the 
airway  by  removing  an  xintised  segment 
in  the  northern  end  will  reduce  chart 
clutter. 

The  FAA  has  determined  that  this 
regulation  only  involves  an  established 
body  of  technical  regulations  for  which 
frequent  and  routine  amendments  are 
necessary  to  keep  them  operationally 
current.  It,  therefore — (1)  is  not  a  "major 
rule"  under  Executive  Order  12291;  (2) 
is  not  a  "significant  rule"  under  DOT 
Regulatory  Policies  and  Procedures  (44 
FR  11034;  February  26. 1979);  and  (3) 
does  not  warrant  preparation  of  a 
regulatory  evaluation  as  the  anticipated 
impact  is  so  minimal.  Since  this  is  a 
routine  matter  that  will  only  affect  air 
traffic  procedures  and  air  navigation,  it 
is  certified  that  this  rule  will  not  have 
a  significant  economic  impact  on  a 
substantial  number  of  small  entities 
under  the  criteria  of  the  Regulatory 
Flexibility  Act. 

List  of  Subjects  inl4  CFR  Part  71 

Airspace,  Incorporation  by  reference, 
Navigation  (air). 


Adoption  of  the  Amendment 

In  consideration  of  the  foregoing,  the 
Federal  Aviation  Administration 
amends  14  CFR  part  71  in  effect  as  of 
September  16, 1993.  as  follows: 

PART  71 —{AMENDED] 

1.  The  authority  citation  for  part  71 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  app.  1348(a).  1354(a). 
1510(a),  1510;  E.O.  10854.  24  FR  9565.  3 
CFR.  1959-1963  Comp.,  p.  389;  49  U.S.C. 
106(g):  14  CFR  11.69. 

§71.1    [AmendMi] 

2.  The  incorporation  by  reference  in 
14  CFR  71.1  of  the  Federal  Aviation 
Administration  Order  7400.9A, 
Airspace  Designations  and  Reporting 
Points,  dated  June  17, 1993,  and 
effective  September  16. 1993.  is 
amended  as  follows: 
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Paragraph  6010(a)  Domestic  VOR  Federal 
Airways 


V-312  [Zeviaadl 

From  INT  Andrew*.  MD,  060*  and  Baltimore. 
MD.  165"  radial*,  via  INT  Andrews  060» 
and  Woodstown,  N|,  230°  radiais; 
Woodstown;  INT  Woodstown  065°  and 
Coyle.  N],  284°  radiais;  Coyle;  INT  Coyle 
090°  and  Kennedy,  NY,  154°  radiais.  The 
airspace  within  R-5002D,  the  airspace 
below  2,000  fsnt  MSL  outside  the  United 
States,  and  the  airspace  above  8.000  feet 
MSL  between  Woodstown  and  Coyle  is 
excluded. 


Issued  in  Washington,  DC,  on  September  2. 
1993. 

Harold  W.  Becker. 

Manager,  Airspace-Euhs  and  Aeronautical 
Infom^ation  Division. 

(FR  Doc  93-22280  Filod  9-10-93;  8:45  ami 
BiLUNQ  cooe  4»10-iy-H 


DEPARTMENT  OF  THE  TREASURY 

Bureau  of  Alcohol,  Tobacco  and 
Firearms 

27  CFR  Part  47 
[T.D.  ATF-349] 

Importation  of  Arms,  Ammunition  and 
Implements  of  War  [No.  93-01] 

AGENCY:  Bureau  of  Alcohol.  Tobacco 
and  Firearms  (ATF),  Department  of  the 
Treasury. 

ACTION:  Final  rule  [Treasury  Decision). 

summary:  On  October  1, 1992,  the 
Department  of  State  recommended  that 
the  Bureau  of  Alcohol,  Tobacco  and 
Firearms  (ATF)  formally  remove 
Estonia.  Latvia  and  Lithuania  from  the 
list  in  27  CFR  47.52(a).  of  countries  from 
which  the  import  of  defense  articles  into 
the  United  States  is  proscribed. 
EFFECTIVE  DATE:  September  13,  1993. 
FOR  FURTHER  ^hFORM.^T»ON  CONTACT: 
Pearl  E.  Baylor.  Specialist,  Firearms  and 
Explosives  Imports  Branch,  Bureau  of 
Alcohol,  Tobacco  and  Firearms,  650 
Massachusetts  Avenue,  NW.. 
Washington,  DC  20226  (202)  927-8320, 
SUPPUEMENTARY  INFORMATION:  The  Arms 
Export  Control  Act  of  1976,  22  U.S.C. 
2778,  gives  the  President  of  the  United 
States  the  autbonty  to  control  the 
import  and  export  of  defense  articles 
and  defense  services. 

Executive  Order  11958  of  January  18, 
1977,  as  amended  (42  FR  4311  (1977)). 
delegated  authority  to  control  exports  of 
defense  articles  and  defense  services  to 
the  Secretary  of  State, 

The  Executive  Order  also  delegated  to 
the  Secretary  of  the  Treasury  the 
authority  to  control  the  import  of  such 


articles  and  servios.  However,  as  stated 
in  27  CFR  47.55.  fT?  is  guided  by  the 
views  of  the  Depaitments  of  State  and 
Defense  on  matter  j  affecting  world 
peace  and  the  extfmal  security  and 
foreign  policy  of  tJie  United  States.  After 
consulting  these  Eepartments,  ATF  is 
revising  the  provisiions  of  27  CFR  part 
47  to  conform  to  the  recommendation  of 
the  State  Departm  )nt 

On  October  1, 1 992,  the  Department 
of  State  recommer  ded  ttiat  ATF 
formally  remove  Estonia,  Latvia  and 
Lithuania  from  tho  list  in  27  CFR  part 
47.52(a)  of  countries  from  which  the 
import  of  defense  articles  into  the 
United  States  is  proscribed. 

Executive  Order  12291 

Because  the  amondment  to  27  CFR 
part  47  involves  a  foreign  affairs 
function.  Executive  Order  12291  does 
not  apply. 

Administrative  Procedure  Act 

Under  27  CFR  47.54,  the  amendment 
made  to  27  CFR  piut  47  is  excluded 
from  the  rulemaki  ig  provisions  of  5 
U.S.C.  553  becaus)  this  regulation 
involves  a  foreign  affairs  function  of  the 
United  States.  Accordingly,  it  is 
unnecessary  to  issje  this  Treasury 
Decision  with  notce  and  public 
procediue  thereon  under  5  U.S.C.  553(b) 
or  subject  to  the  eifective  date  limitation 
in  5  U.S.C  553(d). 

Regulatory  Flexib  lity  Act 

The  provisions  of  the  Regulatory 
FlexibiUty  Act  relating  to  an  initial  and 
final  regulatory  flexibility  analysis  are 
not  applicable  to  this  final  rule  because 
the  agency  was  not  required  to  publish 
a  general  notice  oi  proposed  rulemaking 
imder  5  U.S.C.  55;i  or  any  other  law. 

Paperwork  Reduction  Act 

The  provisions  uf  the  Paperwork 
Reduction  Act  of :  980,  Public  Law  96- 
511,  44  U.S.C.  chapter  35,  and  its 
implementing  regulations,  5  CFR  part 
1320,  do  not  apph-  to  this  final  rule 
because  there  are  !io  reporting  or 
recordkeeping  req  jirements. 

Drafting  Informalon 

The  principal  author  of  this  Treasury 
decision  is  Pearl  E.  Baylor,  Specialist, 

Firearms  and  Explosives  Imports 
Branch,  Bureau  of  Alcohol,  Tobacco  and 
Firearms. 

List  of  Subjects  in  27  CFR  Part  47 

Administrative  oractice  and 
procediue,  Arms  control,  Arms  and 
munitions,  Authoiity  delegations. 
Chemicals.  Custocis  duties  and 
inspection.  Imports,  Penalties. 
Reporting  requirements.  Scientific 
equ^ment,  Siieizuies  and  forfeitures. 


Authority  and  Issuance 

27  CFR  Part  47— Importation  of  Arms, 
Ammunition  and  Implements  of  War.  is 
amended  as  follows: 

PART  47— {AMENDED] 

Paragraph  1.  The  authority  citation 
for  27  CFR  Part  47  continues  to  read  as 
follows: 

Authority:  22  U.S.C  2778. 

Par.  2.  Section  47.52  is  amended  by 
revising  paragraph  (a)  to  read  as  follows: 

§  47.52    Import  restrictions  applicable  to 
certain  countries. 

(a)  It  is  the  policy  of  the  United  States 
to  deny  licenses  and  other  approvals 
with  respect  to  defense  articles  and 
defense  services  originating  in  certain 
countries  or  areas.  This  policy  also 
applies  to  imports  from  these  countries 
or  areas.  This  policy  applies  to  Albania, 
Bulgaria.  Cuba,  Kampuchea,  North 
Korea,  Outer  Mongolia,  Rumania, 
Vietnam  and  the  States  that  comprise 
the  former  Soviet  Union  (Armenia, 
Azerbaijan,  Belarus,  Georgia, 
Kazakhstan,  Kyrgyzstan,  Moldova, 
Russia  Federation,  Tajikistan, 
Turkmenistan,  Ukrairie,  and 
Uzbekistan).  This  policy  applies  to 
countries  or  areas  with  respect  to  which 
the  United  States  maintains  an  arms 
embargo.  It  also  applies  when  an  import 
would  not  be  in  furtherance  of  world 
peace  and  the  security  and  foreign 
policy  of  the  United  States. 
•        •        •        •        • 

Signed:  August  3, 1993. 
Stephen  E.  Higgins, 
^recfor. 

Approved:  August  16, 1993. 
Ronald  K.  Noble, 
Assistant  Secretary  (Enforcement). 
[FR  Doc  93-22216  Filed  9-10-93;  8  45  am) 
BOJJNG  CCDC  MIO-SI-U 


ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Part  52 

ICA-12-18-«759;  FRL-4701-3] 

Approval  and  Promulgation  of 
Implementation  Plans;  California  State 
Implementation  Plan  Revision;  San 
Diego  County  Air  Pollution  Control 
District 

AGENCY:  Environmental  Protection 

Agency  (EPA). 

ACTION:  Notice  of  final  rulemaking 

(NFR). 

SUMMARY:  EPA  is  finalizing  the  approval 
of  revisions  to  the  California  State 
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Implementation  Plan  (SIP)  proposed  in 
the  Federal  Register  on  September  17. 
1992.  The  revisions  concern  a  rule  from 
the  San  Diego  County  Air  Pollution 
ConUt)l  DisUict  (SDCAPCD).  This 
approval  action  will  incorporate  this 
rule  into  the  federally  approved  SIP. 
The  intended  effect  of  approving  this 
rule  is  to  regulate  emissions  of  volatile 
organic  compounds  (VOCs)  in 
accordance  with  the  requirements  of  the 
Qean  Air  Act,  as  amended  in  1990 
(CAA  or  the  Act).  The  revised  rule 
provides  general  defmitions  pertaining 
to  the  storage  and  handling  of  organic 
compounds.  Thus,  EPA  is  finalizing  the 
approval  of  these  revisions  into  the 
California  SIP  under  provisions  of  the 
CAA  regarding  EPA  action  on  SIP 
submittals.  SlPs  for  national  primary 
and  secondary  ambient  air  quality 
standards  and  plan  requirements  for 
nonattainment  areas. 
EFFECTIVE  DATE:  This  action  is  effective 
on  October  13, 1993. 
ADDRESSEES:  Copies  of  the  rule  revisions 
and  EPA's  evaluation  report  for  the  rule 
are  available  for  public  inspection  at 
EPA's  Region  IX  office  during  normal 
business  hours.  Copies  of  the  submitted 
mle  revisions  are  available  for 
inspection  at  the  following  locations: 

Rulemaking  Section  II  (Mail  Code:  A- 
5-3).  Air  and  Toxics  Division  U.S. 
Environmental  Protection  Agency. 
Region  IX,75  Hawthorne  Street.  San 
Francisco.  CA  94105. 

Environmental  Protection  Agency, 
John  Kurtzweg  ANR-443,401  M  Street. 
SW.,  Washington,  DC  20460. 

Cahfomia  Air  Resources  Board, 
Stationary  Source  Division,  Rule 
Evaluation.  2020  L  Street,  SacramentdT 
CA  95814. 

San  Diego  County  Air  Pollution 
Control  District.County  Administration 
Center,  1600  Pacific  Highway, Room 
335,  San  Diego  CA  9210. 
FOR  FURTHER  INF0RMAT10H  CONTACT: 
Chris  Stamos.  Rulemaking  Section  n 
(A-5-3).  Air  and  Toxics  Division.  U.S. 
Environmental  Protection  Agency. 
Region  IX.  75  Hawthorne  Street,  San 
Francisco.  CA  94105.  Telephone:  (415) 
744-1187. 
SUPPLEMENTARY  INFORMATION: 

Background 

On  September  17, 1992  in  57  FR 
42911,  EPA  proposed  to  approve  the 
following  rule  into  the  California  SIP: 
SDCAPCD  Rule  61.0,  Definitions 
Pertaining  to  the  Storage  and  Handling 
of  Organic  Compounds.  Rule  61.0  was 
adopted  by  SDCAPCD  on  November  16, 
1990  and  was  submitted  by  CARS  to 
EPA  on  April  5. 1991.  This  rule  was 
submitted  in  response  to  EPA's  1988 


SIP-Call  and  the  CAA  section 
182(a)(2)(A)  requirement  that 
nonattainment  areas  to  fix  their 
reasonably  available  control  technology 
(RACT)  rules  for  ozone  in  accordance 
with  EPA  guidance  that  interpreted  the 
requirements  of  the  pre-amendment  Act. 
A  detailed  discussion  of  the  background 
for  the  above  rule  and  nonattainment 
area  is  provided  in  the  NPR  cited  above. 
EPA  nas  evaluated  the  above  rule  for 
consistency  with  the  requirements  of 
the  C\A  and  EPA  regulations  and  EPA 
interpretation  of  these  requirements  as 
expressed  in  the  various  EPA  policy 
guidance  documents  referenced  in  the 
NPR  cited  above.  EPA  has  found  that 
the  rule  meets  the  applicable  EPA 
requirements.  A  detailed  discussion  of 
the  rule  provisions  and  evaluations  has 
been  provided  in  57  FR  42911  and  in 
technical  support  documents  (TSDs) 
available  at  EPA's  Region  IX  office 
(Technical  Support  liocument  for  EPA's 
Notice  of  Proposed  Rulemaking  for  the 
CaUfomia  SIP.  SDCAPCD.  Rule  61.0 
dated  July  22. 1992). 

Response  to  Comments 

A  30-day  public  comment  period  was 
provided  in  57  FR  42911.  EPA  received 
no  comments  on  Rule  61.0. 

EPA  Action 

EPA  is  finalizing  action  to  approve 
the  above  rules  for  inclusion  into  the 
California  SIP.  EPA  is  approving  the 
submittal  under  section  110(k)(3)  as 
meeting  the  requirements  of  section 
110(a)  and  Part  D  of  the  CAA.  This 
approval  action  will  incorporate  this 
rule  into  the  federally  approved  SIP. 
The  intended  effect  of  approving  this 
rule  is  to  regulate  emissions  of  VOCs  in 
accordance  with  the  requirements  of  the 
CAA. 

Nothing  in  this  action  should  be 
construed  as  permitting  or  allowing  or 
establishing  a  precedent  for  any  future 
request  for  revision  to  any  state 
implementation  plan.  Each  request  for 
revision  to  the  state  implementation 
plan  shall  be  considered  separately  in 
light  of  specific  technical,  economic, 
and  environmental  factors  and  in 
relation  to  relevant  statutory  and 
regulatory  requirements. 

Regulatory  Process 

This  action  has  been  classified  as  a 
Table  2  action  by  the  Regional 
Administrator  under  the  procedures 
published  in  the  Federal  Register  on 
January  19. 1989  (54  FR  2214-2225). 
EPA  has  submitted  a  request  for  a 
permanent  waiver  for  Table  2  and  Table 
3  SIP  revisions.  0MB  has  agreed  to 
continue  the  temporary  waiver  until 
such  time  as  it  rules  on  EPA's  request. 


Under  section  307{bHl)  of  the  Act. 
petitions  for  Judicial  review  of  this 
action  must  be  filed  in  the  United  States 
Court  of  Appeals  for  the  appropriate 
circuit  by  November  12, 1993.  Filing  a 
petition  for  reconsideration  by  the 
Administrator  of  this  final  rule  does  not 
affect  the  finality  of  this  rule  for  the 
purposes  of  Judicial  review  nor  does  it 
extend  the  time  within  which  a  petition 
for  judicial  review  may  be  filed  and 
shall  not  postpone  the  efTectiveness  of 
such  rule  or  action.  This  action  may  not 
be  challenged  later  in  proceedings  to 
enforce  its  requirements.  (See  section 
307(b)(2).) 

List  of  Subjects  in  40  CFR  Pari  52 

Air  pollution  control.  Environmental 
protection.  Hydrocarbons,  Incorporation 
by  reference,  Intergovernmental 
relations.  Ozone,  Reporting  and 
recordkeeping  requirements. 

Note:  Incorporation  by  reference  of  the 
State  ImplementaUon  Plan  for  the  State  of 
California  was  approved  by  the  Director  of 
the  Federal  Register  on  July  1, 1982. 

Dated:  August  18. 1993. 
John  C.  Wise, 
Acting  Regional  Administrator. 

Title  40  of  the  Code  of  Federal 
Regulations,  part  52,  is  amended  to  read 
as  follows: 

PART  52— {AMENDED] 

1.  The  authority  citation  for  part  52 
continues  to  read  as  follows: 

Authority:  42  U.S.C  7401-7671q. 

Subpart  F— California 

2.  Section  52.220  is  amended  by 
adding  paragraph  (c)  (183}(i}(A)(6)  to 
read  as  follows: 

f  52.220    Identification  of  plan. 


(c)  *  •  • 
(183) *  •  • 
(i)  *  *  • 
(A)  •  •  • 

(6)  Amended  Rule  61.0,  adopted  on 
September  16. 1990. 

(PR  Doc.  93-22219  Filed  9-10-93;  8:45  am) 

BtUJMO  COOC  1610  M  F 
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DEPARTMENT  OF  COMMERCE 

National  Oceanic  and  Atmoapheric 
Admlnlatratton 

50  CFR  Part  675 

[Docktt  Na  921185-3021;  LD.  090793A1 

Groundflah  of  tt>a  Baring  Sea  and 
Aiautfan  lalanda  Area 

AGENCY:  National  Marine  Fisheries 

Service  (NMFS),  National  Oceanic  and 

Atmospheric  Administration  (NOAA), 

Commerce. 

ACTION:  Prohibition  of  fishing:  request 

for  comments. 

SUMMARY:  NMFS  is  prohibiting  directed 
fishing  for  groundfish  in  part  of  the 
Bering  Sea  subarea  (BS)  of  the  Bering 
Sea  and  Aleutian  Islands  management 
area  (BSAI).  This  action  is  necessary  to 
prevent  overfishing  Pacific  ocean  perch 
in  the  BS. 

EFFECTtVE  DATE:  12  noon,  Alaska  local 
time  (A.l.t.),  September  7, 1993,  through 
12  midnight,  A.l.t.,  December  31, 1993. 
Comments  must  be  received  at  the 
following  address  no  later  than  4:30 
p.m..  A.l  t.,  September  28. 1993. 
FOR  FURTHER  INFORMATION  CONTACT: 
Andrew  N.  Smoker,  Resource 
Management  specialist.  Fisheries 
Management  Division,  Alaska  Region. 
NMFS.  907  586-7228. 
ADDRESSES:  Comments  may  be  sent  to 
Ronald  J.  Berg.  Chief,  Fisheries 
Management  Division.  Alaska  Region. 
NMFS.  P.O.  Box  21668.  Juneau.  AK 
99802  (Attn:  Lori  Gravel),  or  be 
delivered  to  the  fourth  floor  of  the 
Federal  Building.  709  West  9th  Street. 
Juneau,  AK. 

SUPPLEMENTARY  INFORMATION:  The 
groundfish  fishery  in  the  BSAI  exclusive 
economic  zone  (EEZ)  is  managed  by  the 


Secretary  of  Comm  srce  according  to  the 
Fishery  Manageme  it  Plar  for  the 
Groundfish  Fisherj  of  the  BSAI  (FMP) 
prepared  by  the  North  Pacific  Fishery 
Management  Council  (Council]  under 
authority  of  the  Ma^uson  Fishery 
Conservation  and  Management  Act. 
Fishing  by  U.S.  vessels  is  governed  by 
regulations  implementing  the  FMP  at  50 
CFR  parts  620  and  675. 

Overfishing  is  defined  at 
§  602.11(c)(1)  to  be  a  level  or  rate  of 
fishing  mortality  that  jeopardizes  the 
long-term  capacity  Df  a  stock  or  stock 
complex  to  produce  maximum 
sustainable  yield  ors  a  continuing  basis. 
The  1993  overfishir  g  level  for  Pacific 
ocean  perch  in  the  i)S  is  established  by 
the  Scientific  and  Statistical  Committee 
of  the  Council  as  3.''50  metric  tons  (mt). 
The  directed  fishen-  for  Pacific  ocean 
perch  in  the  BS  waf  closed  on  April  26. 
1993  (58  FR  25952.  April  29. 1993). 
Retention  of  Pacific  ocean  perch  in  the 
BS  was  prohibited  effective  June  7, 1993 
(58  FR  32615,  June  11. 1993).  Since  that 
date,  241  mt  of  Pacilc  ocean  perch  has 
been  taken,  includiiig  220  mt  since 
August  15, 1993.  The  total  harvest  as  of 
September  1, 1993  i  J  estimated  as  3,815 
mt.  which  exceeds  tie  established 
overfishing  level. 

NMFS  has  determined,  in  accordance 
with  §  675.20(e),  that  an  inseason 
adjustment  is  necessary  to  prevent 
overfishing  of  Pacifi :  ocean  perch,  and 
that  closing  that  closing  all  directed 
fisheries  for  groundfish  in  part  of  the  BS 
is  the  least  restrictiv s  measure  that  will 
prevent  overfishing  nf  Pacific  ocean 
perch.  Therefore,  NMFS  is  prohibiting 
directed  fishing  for  groundfish  in  that 
portion  of  the  BS  thet  is  bounded  by 
straight  lines  connecting  the  following 
coordinates  in  the  order  listed: 


Latitude 

Longitude 

59''25'N  

SBMS'N  

58°45'N  

57°00'N  

56=24' N  

SS'OCN  

179''20' W 
177'35'W 
174''30'W 
173°00'  W 

SS'OO'N  

lacoo'  w 

then  continuing  directly  north  to  the 
boundary  of  the  EEZ  and  following  the 
boundary  of  the  EEZ  to  59'25'  N 
latitude,  179°20'W  longitude. 

This  closure  is  effective  from  12  noon. 
A.l.t.,  September  7, 1993.  through  12 
midnight,  Alt..  December  31. 1993. 

Classification 

This  action  is  taken  under  50  CFR 
675.20  and  is  in  compliance  with  E.O.  ' 
12291. 

The  Assistant  Administrator  for 
Fisheries.  NOAA.  finds  for  good  cause 
that  providing  prior  notice  and  public 
comment  or  delaying  the  effective  date 
of  this  notice  is  impracticable  and 
contrary  to  the  public  interest.  Without 
this  prohibition  of  fishing.  Pacific  ocean 
perch  in  the  BS  will  be  overfished, 
jeopardizing  the  long-term  capacity  of 
that  stock.  Under  §675. 20(b)(?.). 
interested  persons  are  invited  to  submit 
written  comments  on  this  action  to  the 
above  address  until  September  28. 1993. 

List  of  Subiects  in  50  CFR  Part  675 

Fisheries.  Reporting  and 
recordkeeping  requirements. 

Authority:  16  U.S.C.  1801  el  seq 

Dated:  September  7, 1993. 
David  S.  Crestin. 
Acting  Director,  Office  of  Fisheries 
Conservation  and  Managewent.  National 
Marine  Fisheries  Servjce. 
(FR  Doc.  93-22223  Filed  9-7-93;  5:01  pm  | 
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This  section  of  the  FEDERAL  REGISTER 
contains  notices  to  the  public  of  ttie  pfoposed 
issuance  of  rules  and  regulations.  The 
purpose  of  these  notices  is  to  give  interested 
persons  an  opportunity  to  participate  in  ttie 
rule  niaking  prior  to  the  adoption  of  the  final 
rules. 


DEPARTME^f^  OF  AGRICULTURE 

Animal  and  Plant  Health  Inspection 
Service 

9  CFR  Part  94 
[Docket  No.  9J-103-1] 

Change  in  Disease  Status  of  Belgium 
Because  of  Rinderpest  and  Foot-and- 
Mouth  Disease 

AGENCY:  Animal  and  Plant  Health 
Inspection  Service,  USDA. 
ACTION:  Proposed  rule. 

SUMMARY:  We  are  proposing  to  declare 
Belgium  free  of  rinderpest  and  foot-and- 
mouth  disease  (FMD).  There  have  been 
no  outbreaks  of  FJto  in  Belgium  since 
1976,  and  we  have  determined  that 
rinderpest  has  not  existed  there  since 
1920.  We  are  also  proposing  to  add 
Belgium  to  a  list  of  countries  that, 
although  declared  free  of  rinderpest  and 
FMD,  are  subject  to  special  restrictions 
on  the  importation  of  their  meat  and 
other  animal  products  into  the  United 
States.  This  proposed  revision  would 
remove  the  prohibition  on  the 
importation  into  the  United  States,  from 
Belgium,  of  ruminants  and  fresh, 
chilled,  and  frozen  meat  from 
ruminants,  and  would  relieve 
restrictions  on  the  importation,  from 
Belgium,  of  milk  and  milk  products 
from  ruminants. 

Belgium  is  not  declared  to  be  free  of 
hog  cholera  and  swine  vesicular  disease. 
Therefore,  even  if  this  proposal  is 
adopted,  the  importation  from  Belgium 
of  swine  and  fresh,  chilled,  and  frozen 
meat  from  swine  would  continue  to  be 
restricted  because  of  these  diseases.  We 
are  also  proposing  to  add  Belgium  to  the 
list  of  countries  from  which  the 
importation  into  the  United  States  of 
llamas  and  alpacas  is  restricted. 
DATES:  Consideration  will  be  given  only 
to  comments  received  on  or  before 
October  13, 1993. 

ADDRESSES:  Please  send  an  original  and 
three  copies  of  your  comments  to  Chief, 
Regulatory  Analysis  and  Development, 


PPD,  APHIS,  USDA.  room  804,  Federal 
Building,  6505  Belcrest  Road, 
Hyattsville,  MD  20782.  Please  state  that 
your  comments  refer  to  Docket  No.  93- 
103-1.  Comments  received  may  be 
inspected  at  USDA,  room  1141,  South 
Building,  14th  Street  and  Independence 
Avenue  SW.,  Washington,  DC,  between 
8  a.m.  and  4:30  p.m.,  Monday  through 
Friday,  except  holidays.  Persons 
wishing  to  inspect  comments  are 
encouraged  to  call  ahead  (202-690- 
2817)  to  facilitate  entry  into  the 
comment  reading  room. 

FOR  FURTHER  INFORMATION  CONTACT:  Dr. 
Marolo  Garcia,  Senior  Staff 
Veterinarian,  National  Center  for  Import 
and  Export,  VS,  APHIS,  USDA,  room 
757,  Federal  Building,  6505  Belcrest 
Road,  Hyattsville,  MD  20782,  (301)  436- 
7830. 

SUPPLEMENTARY  INFORMATION: 

Background 

The  regulations  in  9  CFR  part  94 
(referred  to  below  as  "the  regulations") 
govern  the  importation  into  the  United 
States  of  specified  animals  and  animal 
products  in  order  to  prevent  the 
introduction  into  the  United  States  of 
various  diseases,  including  rinderpest, 
foot-and-mouth  disease  (FMD),  bovine 
spongiform  encephalopathy,  African 
swine  fever,  hog  cholera,  and  swine 
vesicular  disease  (SVD).  These  are 
dangerous  and  destructive 
communicable  diseases  of  ruminants 
and  swine. 

Section  94.1(a)(1)  of  the  regulations, 
provides  that  rinderpest  or  FMD  exists 
in  all  countries  of  the  world  except 
those  listed  in  §  94.1(a)(2),  which  are 
declared  to  be  free  of  both  diseases.  We 
are  proposing  to  add  Belgium  to  that 
list. 

We  will  consider  declaring  a  country 
to  be  free  of  rinderpest  and  FMD  if  there 
have  been  no  reported  cases  of  the 
diseases  in  that  country  for  at  least  the 
previous  1-year  period  and  no 
vaccinations  for  rinderpest  or  FMD  have 
been  administered  to  swine  or 
ruminants  in  that  country  for  at  least  the 
previous  1-year  period.  In  the  case  of 
Belgium,  rinderpest  has  not  occurred 
since  1920,  there  have  been  no 
outbreaks  of  FMD  since  1976,  and 
vaccinations  for  FMD  were 
discontinued  in  1991. 

Belgium  has  applied  to  the  U.S. 
Department  of  Agriculture  (USDA)  to  be 
recognized  as  free  of  rinderpest  and 


FMD.  The  Animal  and  Plant  Health 
Inspection  Service  (APHIS)  has 
reviewed  the  documentation  submitted 
by  the  government  of  Belgium  in 
support  of  its  request.  In  addition,  a 
team  of  APHIS  officials  recently 
conducted  an  on-site  evaluation  of  the 
animal  health  program  in  Belgium  in 
regard  to  the  F^«fD  situation  in  that 
country.  The  evaluation  consisted  of  a 
review  of  the  capability  of  Belgium's 
veterinary  services,  laboratory  and 
diagnostic  procedures,  vaccination 
practices,  and  the  administration  of 
laws  and  regulations  to  ensure  against 
the  introduction  of  FMD  into  Belgium 
through  the  importation  of  animals, 
meat,  animal  products,  and  garbage.  The 
APHIS  officials  conducting  the  on-site 
evaluation  concluded  that  Belgium  is 
free  of  FMD.  Details  concerning  the  on- 
site  evaluation  are  available  upon 
written  request  from  the  person  listed 
under  FOR  FURTHER  INFORMATION 
CONTACT. 

Based  on  the  information  discussed 
above,  we  believe  that  Belgium  qualifies 
for  listing  in  §  94.1(a)(2)  of  the 
regulations  as  a  country  declared  free  of 
rinderpest  and  FMD.  TTiis  action  would 
remove  the  prohibition  on  the 
importation,  from  Belgium,  of 
ruminants  and  fresh,  chilled,  and  frozen 
meat  from  ruminants,  and  would  relieve 
restrictions  on  the  importation,  from 
Belgium,  of  milk  and  milk  products 
from  ruminants.  Importations,  from 
Belgium,  of  swine  and  fresh,  chilled,  or 
frozen  meat  from  swine  would  continue 
to  be  restricted  under  9  CFR  part  94 
because  Belgium  has  not  been  declared 
free  of  hog  cholera  and  SVD. 

Special  Restrictions 

We  also  propose  to  add  Belgium  to 
the  list  in  §  94.11(a)  of  countries 
declared  to  be  free  of  rinderpest  and 
FMD  that  are  subject  to  special 
restrictions  on  the  importation  of  their 
meat  and  other  animal  products  into  the 
United  States.  The  countries  listed  in 
§  94.11(a)  are  subject  to  these  special 
restrictions  because  they: 

1.  Supplement  their  national  meat 
supply  by  importing  fresh,  chilled,  or 
frozen  meat  of  ruminants  or  swine  from 
countries  that  are  designated  in  §  94.1(a) 
as  infected  with  rinderpest  or  FMD; 

2.  Have  a  common  land  border  with 
countries  designated  as  infected  with 
rinderpest  or  FMD;  or 

3.  Import  ruminants  or  swine  from 
countries  designated  as  infected  with 
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rinderpest  or  FMD  under  conditions  less 
restrictive  than  would  be  acceptable  for 
importation  into  the  United  States. 

Belgium  supplements  its  national 
meat  supply  by  the  importation  of  fresh, 
chilled,  and  frozen  meat  of  ruminants 
and  swine  from  countries  designated  in 
§  94.1(a)(1)  as  countries  in  which 
rinderpest  or  FMD  exists.  As  a  result, 
even  though  Belgium  appears  to  qualify 
for  designation  as  a  country  free  of 
rinderpest  and  FMD,  the  meat  and  other 
animal  products  produced  in  Belgium 
may  be  commingled  with  the  fresh, 
chilled,  or  frozen  meat  of  animals  from 
a  country  in  which  rinderpest  and  FMD 
exists,  resulting  in  an  undue  risk  of 
introducing  rinderpest  or  FMD  into  the 
United  States.  Additionally,  Belgium 
has  common  land  borders  with 
Germany  and  Luxembourg,  which  are 
designated  in  §  94.1(a)(1)  as  countries  in 
which  rinderpest  or  FMD  exists. 

Therefore,  we  are  proposing  that  meat 
and  other  animal  products  of  ruminants 
and  swine,  and  the  ship  stores,  airplane 
meals,  and  baggage  containing  these 
meat  or  animal  products  imported  into 
the  United  States  from  Belgium  be 
subject  to  the  restrictions  specified  in 
§94.11  of  the  regulations,  in  addition  to 
other  apphcable  requirements  of  title  9, 
chapter  HI.  The  special  restrictions 
placed  on  meat  and  meat  products  of 
ruminants  and  swine  in  §  94.11 
generally  require  that  the  meat  be: 

1.  Prepared  in  an  inspected 
establishment  that  is  eligible  to  have  its 
products  imported  into  the  United 
States  under  the  Federal  Meat 
Inspection  Act;  and 

2.  Accompanied  by  an  additional 
certificate,  issued  by  an  animal  health 
official  of  the  national  government  of 
the  country  declared  free  of  the  disease, 
assuring  that  the  meat  and  meat 
products  have  not  been  commingled 
with  or  exposed  to  meat  or  other  meat 
products  originating  in.  imported  from, 
or  transported  through  a  country 
infected  with  rinderpest  or  FMD,  and 
are  otherwise  handled  in  accordance 
with  the  requirements  of  §  94.11. 

We  also  propose  to  add  Belgium  to 
the  list  in  §  94.1(d)(1)  of  countries  in 
which  rinderpest  or  FMD  has  been 
known  to  exist  and  that  were  declared 
free  of  rinderpest  and  FMD  on  or  after 
September  28, 1990.  All  countries  in 
which  rinderpest  or  FMD  has  been 
known  to  exist  and  that  were  declared 
free  of  rinderpest  and  FMD  on  or  after 
September  28, 1990,  must  be  added  to 
this  list  Adding  Belgium  to  this  list 
would  restrict  the  importation  or  entry 
of  llamas  and  alpacas  from  Belgium  into 
the  United  States,  unless  in  accordance 
with  9  CFR  92.435. 


Executive  Order  12291  and  Regulatory 
Flexibility  Act 

We  are  issuing  thif  proposed  rule  in 
conformance  with  E>;ecutive  Order 
12291.  and  we  have  determined  that  it 
is  not  a  "major  rule.'  Based  on 
information  compiled  by  the 
Department,  we  havt  determined  that 
this  proposed  rule,  ii  adopted,  would 
have  an  effect  on  the  economy  of  less 
than  $100  million;  would  not  cause  a 
major  increase  in  costs  or  prices  for 
consumers,  individual  industries, 
Federal.  State,  or  local  government 
agencies,  or  geograpl  ic  regions;  and 
would  not  cause  a  significant  adverse 
effect  on  competition ,  employment, 
investment,  productivity,  innovation,  or 
on  the  ability  of  Unitad  States-based 
enterprises  to  compe  e  with  foreign- 
based  enterprises  in  domestic  or  export 
markets. 

For  this  action,  the  Office  of 
Management  and  Budget  has  waived  its 
review  process  requi~ed  by  Executive 
Order  12291. 

This  proposed  rule,  if  adopted,  would 
add  Belgium  to  the  list  in  part  94  of 
countries  declared  to  be  free  of 
rinderpest  and  FMD.  This  action  would 
remove  the  prohibition  on  the 
importation  into  the  'Jnited  States,  from 
Belgium,  of  ruminants  and  &«sh. 
chilled,  and  frozen  meat  from 
ruminants,  and  would  relieve 
restrictions  on  the  importation,  from 
Belgium,  of  milk  and  milk  products 
from  ruminants.  This  action  would  not 
relieve  restrictions  or  the  importation  of 
live  swine  and  fresh,  chilled,  and  frozen 
meat  of  swine  from  Bjlgium  because 
Belgium  is  still  considered  to  be  affected 
with  hog  cholera  and  SVD. 

Based  on  available  nformation,  the 
Department  does  not  anticipate  a  major 
increase  in  expyorts  of  ruminants  and 
fresh,  chilled,  or  froztn  meat  of 
ruminants  from  Belgium  into  the  United 
States  as  a  result  of  this  proposed  rule. 

The  value  of  total  U.S.  imports  of 
cattle  in  1991  was  $9M.6  million,  and 
the  value  of  total  U.S.  imports  of  sheep 
in  1991  was  about  $1.5  million.  The 
United  States  did  not  import  any  cattle 
or  sheep  from  Belgium  during  1991.  In 
fact,  no  cattle  or  sheep  were  imported 
into  the  United  States  from  any  country 
in  Western  Europe  duing  1991  (USDA. 
Economic  Research  Str\'ice  (ERSj, 
"Foreign  Agricultural  Trade  of  the 
United  States:  Calendar  Year  1991 
Supplement."  1992).  Western  Europe  is 
not  a  source  of  ruminents  for  the  United 
States;  any  increase  in  the  import  of 
ruminants  fitjm  Belgium  as  a  result  of 
this  rule  would  have  a  negligible  impact 
on  existing  trade  patteTis. 


Currently,  due  to  APHIS  restrictions, 
the  United  States  does  not  import 
uncooked  meat  or  meat  products  from 
Belgium.  In  1991.  total  meat  production 
in  the  United  States  (excluding  pork) 
was  just  under  10.7  million  metric  tons, 
while  total  meat  production  in  Belgium 
(excluding  pork)  was  385.000  metric 
tons,  less  than  four  percent  of  United 
States  production.  It  is  improbable  that 
Belgium  would  begin  to  export  any 
significant  portion  of  its  meat  products 
to  the  United  States  as  a  result  of  this 
rule.  Therefore,  we  estimate  that  the 
effect  of  this  rule  on  domestic  meat 
prices  or  supplies  would  be 
insignificant. 

Similarly,  we  do  not  anticipate  a 
major  increase  in  exports  of  milk  and 
milk  products  from  Belgium  into  the 
United  States  as  a  result  of  this 
proposed  rule.  Importation  into  the 
United  States  of  all  dairy  products, 
except  for  casein  and  other  caseinates, 
is  restricted  by  quotas.  Furthermore, 
while  the  United  States  imports  more 
than  half  of  the  casein  produced  in  the 
world  and  the  regulations  allow  casein 
and  other  caseinates  to  be  imported 
from  countries  where  rinderpest  or  FMD 
exists  (if  the  importer  has  applied  for 
and  obtained  written  permission  fitjm 
the  Administrator),  Belgium  does  not 
currently  export  casein  to  the  United 
States.  Consequently,  we  believe  that 
declaring  Belgium  free  of  rinderpest  and 
FMD  wiU  have  no  significant  effect  on 
the  amount  of  casein  imported  into  the 
United  States. 

The  effect  of  declaring  Belgium  free  of 
rinderpest  and  FMD  on  the  trade  in 
bovine  embryos  and  semen  would  also 
be  minimal.  The  United  States  is  a  net 
exporter  of  bovine  embryos  and  semen; 
in  1991,  the  value  of  bovine  embrj'o  and 
semen  exports  totalled  to  $46.5  million 
and  10.2  million,  resp>ectively,  while 
imports  amounted  to  only  $2.7  million 
and  $89,000,  respectively.  Though 
similar  trade  data  was  not  available  for 
Belgium,  we  believe  that  due  to  the 
relatively  small  size  of  the  Belgium 
market,  any  increase  in  the  export  of 
bovine  embryos  and  semen  from 
Belgium  would  have  a  minimal  impact 
on  the  United  States  market. 

Five  United  States  importers,  all  of 
whom  are  considered  small  entities  by 
Small  Business  Administration 
standards  (they  have  fewer  than  100 
employees),  have  expressed  interest  in 
importing  bovine  embryos  and  semen 
from  Belgium.  APHIS  expects  the  value 
of  the  anticipated  imports  to  be  minimal 
in  comparison  to  the  domestic 
production  of  these  entities. 

Under  these  circumstances,  the 
Administrator  of  the  Animal  and  Plant 
Health  Inspection  Service  has 
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determined  that  this  action  would  not 
have  a  significant  economic  impact  on 
a  substantial  number  of  small  entities. 

Executive  Order  12778 

This  proposed  rule  has  been  reviewed 
under  Executive  Order  12778,  Gvil 
Justice  Reform.  If  this  proposed  rule  is 
adopted:  (1)  All  State  and  local  laws  and 
regulations  that  are  inconsistent  with 
this  rule  will  be  preempted;  (2)  no 
retroactive  effect  will  be  given  to  this 
rule;  and  (3)  administrative  proceedings 
will  not  be  required  before  parties  may 
file  suit  in  court  challenging  this  rule. 

Paperwork  Reduction  Act 

In  accordance  with  the  Paperwork 
Reduction  Act  of  1980  (44  U.S.C.  3501 
et  seq),  the  information  collection  or 
recordkeeping  requirements  included  in 
this  proposed  rule  have  been  submitted 
and  approved  by  the  Office  of 
Management  and  Budget  (OMB),  and 
there  are  no  new  requirements.  The 
assigned  OMB  control  number  is  0579- 
0015. 

List  of  Subjects  in  9  CFR  Part  94 

Animal  diseases,  Imports.  Livestock, 
Meat  and  meat  products,  Klilk,  Poultry 
and  poultry  products.  Reporting  and 
recordkeeping  requirements. 

Accordingly,  we  propose  to  amend  9 
CFR  part  94  as  follows: 

PART  94— RINDERPEST,  FOOT-AND- 
MOUTH  DISEASE,  FOWL  PEST  (FOWL 
PLAGUE),  VELOGENIC 
VISCEROTROPIC  NEWCASTLE 
DISEASE,  AFRICAN  SWINE  FEVER, 
HOG  CHOLERA.  AND  BOVINE 
SPONGIFORM  ENCEPHALOPATHY: 
PROHIBITED  AND  RESTRICTED 
IMPORTATIONS 

1.  The  authority  citation  for  part  94 
would  be  revised  to  read  as  follows: 

Authority:  7  U.S.C.  147a.  ISOee.  161. 162. 
and45O;19U.S.Cl306;21  U.SC  111.114a. 
134a,  134b.  134c.  and  134f.  136.  and  136a:  31 
U  S.C  9?01;  42  U.S.C.  4331.  4332;  7  CFR 
2.17.  2.51.  and  371.2(d). 

§94.1    [Amended] 

2.  Section  94.1,  paragraph  (3)(2), 
would  be  amended  by  adding 
"Belgium."  immediately  after 
"Barbados,". 

3.  Section  94.1,  paragraph  (d)(1). 
would  be  amended  by  adding 
"Belgium."  immediately  before 
"Chile,". 

§94.11    [Amended] 

4.  In  §94.11.  paragraph  (a),  the  first 
sentence  would  be  amended  by  adding 
"Belgium,"  immediately  after  "The 
Bahamas.". 


Done  in  Washington.  DC.  this  7th  day  of 
September  1993. 
Patricia  A.  Jensen, 

Depofy  Assistant  Secretary.  Marketing  and 
Inspection  Services. 
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FARM  CREDTT  ADMINISTRATION 

12  CFR  Part  620 
RIN  3052-AB37 

Disclosure  to  Shareholders 

AGENCY:  Farm  Credit  Administration. 
ACTION:  Proposed  rule. 

SUMMARY:  The  Farm  Credit 
Administration  (FCA).  by  the  Farm 
Credit  Administration  Board  (Board), 
proposes  to  amend  the  regulation 
regarding  the  association  annual 
meeting  information  statement  and  the 
process  for  nominating  candidates  for 
association  director  positions.  The  FCA 
Board  is  proposing  to  amend  the 
regulation  in  order  to  clarify  disclosure 
requirements  for  floor  nominees, 
including  the  procedure  to  be  followed 
when  annual  meetings  are  held  in  more 
than  one  session,  or  when  shareholders 
vote  by  mail.  The  proposed  regulation 
permits  nominations  from  the  floor  at 
any  session  of  the  annual  meeting  if 
mail  balloting  is  utilized.  If  the  director 
election  is  to  be  conducted  by  mail 
balloting,  the  proposed  regulation 
permits  persons  nominated  from  the 
floor  to  provide  the  required  written 
disclosures  for  mailing  with  the  ballot. 
DATES:  Comments  must  be  submitted  on 
or  before  October  13,  1993. 
ADDRESSES:  Comments  should  be 
mailed  or  delivered  (in  triplicate)  to 
Patricia  W.  DiMuzio.  Division  Director, 
Regulation  Development  Division, 
Office  of  Examination.  Farm  Credit 
Administration.  McLean,  VA  22102- 
5090.  Copies  of  all  comments  will  be 
available  for  examination  by  interested 
parties  in  the  Regulation  Development 
Division.  Farm  Credit  Administration. 
FOR  FURTHER  INFORMATION  CONTACT: 
Eric  Howard,  Policy  Afaiyst,  Office  of 

Examination,  Farm  Credit 

Administration,  McLean,  VA  22102- 

5090.  (703) 883-4498.  or 
James  M.  Morris,  Senior  Attorney, 

Office  of  General  Counsel,  Farm 

Credit  Administration.  McLean,  VA 

22102-5090,  (703)  883-4020.  TDD 

(703) 883-4444. 
SUPPLEMENTARY  INFORMATION:  Section 
620.21  describes  the  required  contents 
of  the  association  annual  meeting 
information  statement  and  identifies  the 


information  that  candidates  for  the 
director  positions  must  disclose.  Section 
620.21(d)(3)  requires  that  the 
information  statement  state  that 
nominations  from  the  floor  must  be 
made  at  the  first  sectional  meeting  if  an 
association's  annual  meeting  is  held  in 
consecutive  sectional  meetings.  Sections 
620.21  (d)(5)  and  (d)(6)  require  that 
persons  nominated  from  the  floor 
provide  certain  written  disclosure  at  the 
meeting(s)  at  which  the  nominations  are 
considered. 

The  FCA  Board  is  proposing  to  amend 
the  regulation  in  order  to  clarify  the 
process  and  the  disclosure  requirements 
for  floor  nominees,  including  the 
procedure  to  be  followed  when  annual 
meetings  are  held  in  more  than  one 
session  or  when  shareholders  vote  by 
mail.  The  FCA  believes  that  riianging 
the  regulation  to  allow  nominations  at 
any  session  of  an  association  annual 
meeting  when  mail  balloting  is  utilized 
will  provide  more  opportunity  for 
members  to  nominate  candidates  from 
the  floor  without  any  significant 
inconvenience  to  management  or  other 
nominees.  The  proposed  regulation 
would  require  that  a  floor  nominee 
provide,  prior  to  the  balloting,  the 
written  disclosure  that  would  be 
required  if  the  nominee  were  an 
incumbent  director  If  shareholders  vote 
by  mail  ballot,  the  proposed  regulation 
would  permit  persons  nominated  from 
the  floor  to  provide  this  written 
disclosure  with  the  ballot  mailing  to 
members.  Section  620.21(d)(1)  would  be 
revised  to  eliminate  ambiguity  and  to 
make  it  clear  that  any  nominee  from  the 
floor  must  meet  the  same  eligibility 
criteria  as  any  other  nominee. 

Comments  are  sought  on  §  620.21 
(d)(1).  (d)(3).  (d)(5).  and  (d)(6). 

List  of  Subiects  in  12  CFR  Part  620 

Accounting.  Agriculture.  Banks, 
banking.  Reporting  and  recordkeeping 
requirements.  Rural  areas. 

For  the  reasons  stated  in  the 
preamble,  part  620  of  chapter  VI,  title  12 
of  the  Code  of  Federal  Regulations  is 
proposed  to  be  amended  to  read  as 
follows: 

PART  620-OISCLOSURE  TO 
SHAREHOLDERS 

1.  The  authority  citation  for  part  620 
continues  to  read  as  follows: 

Authority:  Sees.  5.17.  5.19. 8.11  of  the 
Farm  Credit  Act;  12  U.S.C  2252.  2254, 
227988-11;  sec.  424  of  Pub.  L.  100-233. 101 
Stat.  1568. 1656. 
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Subpart  D — Association  Annual 
Meeting  Information  Statement 

2.  Section  620.21  is  amended  by 
revising  the  heading  and  paragraphs 
(d)(1).  (d)(3).  (d)(5).  and  (d)(6)  to  read  as 
follows: 

§  620.21    Contents  of  the  Information 
statement  and  other  infonnatlon  to  t>6 
furnished  In  connection  with  the  annual 
meeting. 

(d)  •  •  • 

(1)  If  directors  are  nominated  by 
region,  describe  the  regions  and  state 
the  number  of  voting  shareholders 
entitled  to  vote  in  each  region.  Any 
nominee  from  the  floor  must  be  an 
eligible  candidate  for  the  director 
position  for  which  the  person  has  been 
nominated. 


(3)  If  the  annual  meeting  is  to  be  held 
in  sessions  and  mail  balloting  will  be 
conducted  upon  the  conclusion  of  all 
sessions,  state  that  nominations  from 
the  floor  may  be  made  at  any  session. 
If  shareholders  will  not  vote  by  mail 
ballot  upon  conclusion  of  all  sessions, 
state  that  nominations  from  the  floor 
must  be  made  at  the  first  session. 


(5)  For  each  nominee  who  is  not  an 
incumbent  director,  except  a  nominee 
from  the  floor,  provide  the  information 
referred  to  in  §620.5  (j)  and  (k)  and 

§  620.21(d)(4).  If  shareholders  will  vote 
by  mail  ballot  uppn  conclusion  of  all 
sessions,  each  floor  nominee  must 
provide  the  information  referred  to  in 
§620.5  (j)  and  (k)  and  §  620.21(d)(4)  in 
writing  to  the  association  within  10 
days  of  the  nomination.  The  association 
shall  ensure  that  the  information  is 
distributed  to  the  voting  shareholders 
with  the  mailing  of  the  ballots  for  the 
election  of  directors  in  the  same  format 
as  the  comparable  information 
contained  in  the  association's  annual 
meeting  information  statement.  If 
shareholders  will  not  vote  by  mail 
ballot,  each  floor  nominee  must  provide 
the  information  referred  to  in  §  620.5  (j) 
and  (k)  and  §  620.21(d)(4)  in  writing  at 
the  first  session  at  which  voting  is  held. 

(6)  No  person  may  be  a  nominee  for 
director  who  does  not  make  the 
disclosures  required  by  this  subpart. 

Dated:  September  8. 1993. 
Curtis  M  Anderson, 

Secretary,  Farm  Credit  Administration  Board. 
(FR  Doc  93-22333  Filed  9-10-93;  8:45  am) 
BIUJNO  COM  tros-ci-p 


DEPARTMENT  OF  TFlANSPORTATION 

Federal  Aviation  Adninistration 

14CFRPart39     I 
[Docket  No.  9»-NM-133-AD] 

Airworthiness  Direct  ves;  Airbus 
Industrie  Model  A30C ,  A310,  and  A300- 
600  Series  Airplanes 

AGENCY:  Federal  Aviation 

Administration.  DOT 

ACTION:  Notice  of  proposed  rulemaking 

(NPRM). 

SUMMARY:  This  document  proposes  the 
adoption  of  a  new  airA'orthiness 
directive  (AD)  that  is  applicable  to  all 
Airbus  Model  A300,  A310.  and  A300- 
600  series  airplanes.  This  proposal 
would  require  inspections  to  detect 
missing  fasteners,  cracked  fitting  angles, 
and  elongated  fastener  holes  in  certain 
frames,  and  correction  of  discrepancies. 
This  proposal  is  prompted  by 
discrepancies  found  lit  the  fitting  angles 
on  the  frame  at  which  a  certain 
electronic  rack  is  attached.  The  actions 
specified  by  the  proposed  AD  are 
intended  to  prevent  camage  propagation 
that  could  lead  to  failure  of  the  rack-to- 
structure  attachment  points,  which 
could  subsequently  result  In  loss  of 
airplane  systems,  stnctural  damage, 
and  possible  electrical  arcing. 
DATES:  Comments  mist  be  received  by 
November  8. 1993. 
ADDRESSES:  Submit  comments  in 
triplicate  to  the  Federal  Aviation 
Administration  (FAA).  Transport 
Airplane  Directorate.  ANM-103. 
Attention:  Rules  Docket  No.  93-NM- 
133-AD.  1601  land  Avenue,  SW., 
Renton.  Washington  98055-4056. 
Comments  may  be  inspected  at  this 
location  between  9  a.m.  and  3  p.m., 
Monday  through  Friday,  except  Federal 
hohdays. 

The  service  information  referenced  in 
the  proposed  rule  may  be  obtained  from 
Airbus  Industrie,  1  Rand  Pont  Maurice 
Bellonte,  31707  Blagnac  Cedex,  France. 
This  information  may  be  examined  at 
the  FAA.  Transport  Airplane 
Directorate.  1601  Lind  Avenue.  SW.. 
Renton.  Washington. 
FOR  FURTHER  INFORMATION  CONTACT: 
Stephen  Slotte.  Aerospace  Engineer. 
Standcu-dization  Brarch,  ANM-113, 
FAA,  Transport  Airplane  Directorate. 
1601  Lind  Avenue.  SW..  Renton, 
Washington  98055-4056;  telephone 
(206)  227-2797;  fax  (206)  227-1320. 

SUPPt.EMENTARY  INFORMATION: 

Comments  Invited 

Interested  persons  are  invited  to 
participate  in  the  making  of  the 


proposed  rule  by  submitting  such 
written  data,  views,  or  arguments  as 
they  may  desire.  Communications  shall 
identify  the  Rules  Docket  number  and 
be  submitted  in  triplicate  to  the  address 
specified  above.  All  communications 
received  on  or  before  the  closing  date 
for  comments,  specified  above,  will  be 
considered  before  taking  action  on  the 
proposed  rule.  The  proposals  contained 
in  this  notice  may  be  changed  in  light 
of  the  comments  received. 

Comments  are  specifically  invited  on 
the  overall  regulatory,  economic, 
environmental,  and  energy  aspects  of 
the  proposed  rule.  All  comments 
submitted  will  be  available,  both  before 
and  after  the  closing  date  for  comments, 
in  the  Rules  Docket  for  examination  by 
interested  persons.  A  report 
summarizing  each  FAA-public  contact 
concerned  with  the  substance  of  this 
proposal  will  be  filei'  in  the  Rules 
Docket. 

Commenters  wishing  the  FAA  to 
acknowledge  receipt  of  their  comments 
submitted  in  response  to  this  notice 
must  submit  a  self-addressed,  stamped 
postcard  on  which  the  following 
statement  is  made:  "Comments  to 
Docket  Number  93-NM-133-AD."  The 
postcard  will  be  date  stamped  and 
returned  to  the  commenter. 

Availability  oFNPRMs 

Any  person  may  obtain  a  copy  of  this 
NPRM  by  submitting  a  request  to  the 
FAA,  Transport  Airplane  Directorate. 
ANM-103.  Attention:  Rules  Docket  No. 
93-NM-133-AD.  1601  Lind  Avenue. 
SW..  Renton.  Washington  98055-4056. 

Discussion 

The  Direction  Generale  de  I'Aviation 
Civile  (DGAC).  which  is  the 
airworthiness  authority  for  France, 
recently  notified  the  FAA  that  an  unsafe 
condition  may  exist  on  Airbus  Model 
A300,  A310.  and  A300-600  series 
airplanes.  The  DGAC  advises  that, 
during  routine  maintenance,  various 
discrepancies  were  found  on  three 
airplanes  at  the  fitting  angles  on  frame 
16  at  the  lower  attachments  of  electric 
rack  lOlVU.  These  discrepancies 
included  missing  fasteners,  elongated 
fastener  holes,  and  cracks.  The  cause  of 
these  discrepancies  is  unknown  at  this 
time.  Discrepancies  such  as  those  found 
in  the  subject  area,  if  not  detected  and 
corrected  in  a  timely  manner,  could  lead 
to  failure  of  the  attachment  points  to 
secure  the  electric  rack  to  the  adjacent 
structure.  This  condition  could  result  in 
loss  of  airplane  systems,  structural 
damage,  and  possible  electrical  arcing. 

Airbus  Industrie  has  issued  All 
Operator  Telex  (AOT)  53-03.  Revision 
3,  dated  December  23, 1992,  that 
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describes  procedures  for  a  conducting 
detailed  visual  inspections  of  the  right- 
and  left-hand  lower  attachments  of 
electric  rack  101 VU,  including  the 
crossbeams  at  frames  ISA  analS,  to 
detect  any  missing  fasteners,  cracked 
fitting  angles,  or  elongated  fastener 
holes.  This  AOT  also  describes 
procedures  and  recommends  a  schedule 
for  replacing  any  discrepant  pans 
identified  during  the  inspection.  The 
DGAC  clas-sified  this  AOT  (and  its 
previous  versions)  as  mandatory  and 
issued  French  Airworthiness  Directive 
92-253-1 38(B).  dated  November  25. 
1992,  in  order  to  assure  the  continued 
airworthiness  of  these  airplanes  in 
France. 

This  airplane  model  is  manufactured 
in  France  and  is  type  certificated  for 
operation  in  the  United  States  under  the 
provisions  of  §  21.29  of  the  Federal 
Aviation  Regulations  and  the  applicable 
bilateral  airworthiness  agre«ment. 
Pursuant  to  this  bilateral  airworthiness 
agreement,  the  DGAC  has  kept  the  FAA 
informed  of  the  situation  described 
above.  The  FAA  has  examined  the 
findings  of  the  DGAC,  reviewed  all 
available  information,  and  determined 
that  AD  action  is  necessary  for  products 
of  this  type  design  that  are  certificated 
for  operation  in  the  United  States. 

Since  an  unsafe  condition  has  been 
identified  that  is  Ukelv  to  exist  or 
develop  on  other  airplanes  of  the  same 
type  design  registered  in  the  United 
States,  the  proposed  AD  would  require 
repetitive  detailed  visual  inspections  of 
the  right-  and  left-hand  lower 
attachments  of  electric  rack  101  VU,' 
including  the  crossbeams  at  frames  ISA 
and  16,  to  detect  any  missing  fasteners, 
cracked  fitting  angles,  or  elongated 
fastener  holes.  Any  discrepancies 
detected,  would  be  required  to  be 
corrected  The  actions  would  be 
required  to  be  accomplished  in 
accordance  %rith  the  AOT  described 
previously. 

This  is  considered  to  be  interim 
action.  Airbus  Industrie  currently  is 
developing  a  modification  that  is 
intended  to  eliminate  the  type  of 
damage  problems  that  have  occurred  in 
the  subject  area.  When  this  modification 
is  developed,  approved,  and  available, 
the  FAA  may  consider  further 
rulemaking. 

The  FAA  estimates  that  78  airplanes 
of  U.S.  registry  would  be  affected  by  this 
proposed  AD.  that  it  would  take 
approximately  1  work  hour  per  airplane 
to  accomplish  the  propoeed  actions,  and 


that  the  average  labor  rate  Is  $55  per 
work  hour.  Based  on  these  figxues,  the 
total  cost  impact  of  the  proposed  AD  on 
U.S.  operators  is  estimated  to  be  $4,290. 
or  $5S  per  airplane,  per  inspection 
cycle.  This  total  cost  figure  assumes  that 
no  operator  has  yet  accomplished  the 
proposed  requirements  of  this  AD 
action. 

The  regulations  proposed  herein 
would  not  have  substantial  direct  effects 
on  the  States,  on  the  relationship 
between  the  national  government  and 
the  States,  or  on  the  distribution  of 
power  and  responsibilities  among  the 
various  levels  of  government.  Therefore, 
in  accordance  with  Executive  Order 
12612.  it  is  determined  that  this 

!>ropo6al  would  not  have  sufficient 
ederalism  implications  to  warrant  the 
preparation  of  a  Federalism  Assessment. 

For  the  reasons  discussed  above.  I 
certify  that  this  proposed  regulation  (1) 
is  not  a  "major  rule"  under  Executive 
Order  12291;  (2)  is  not  a  "significant 
rule"  under  the  DOT  Rngulatory  Policies 
and  Procedures  (44  FR  11034.  February 
26, 1979):  and  (3)  if  promulgated,  will 
not  have  a  significant  economic  impact, 
positive  or  negative,  on  a  substantial 
number  of  small  entities  under  the 
criteria  of  the  Regulatorv  Flexibility  Act. 
A  copy  of  the  draft  regulatory  evaluation 
prepared  for  this  action  is  contained  in 
the  Rules  Docket.  A  copy  of  it  may  be 
obtained  by  contacting  the  Rules  Docket 
at  the  location  provided  under  the 
caption  ADDRESSES. 

List  of  Subjects  in  14  CFR  Part  39 

Air  transportation.  Aircraft,  Aviation 
safety,  Safety. 

The  Proposed  Amendment 

Accordingly,  pursuant  to  the 
authority  delegated  to  me  by  the 
Administrator,  the  Federal  Aviation 
.Administration  proposes  to  amend  14 
CFR  part  39  of  the  Federal  Aviation 
Regulations  as  follows: 

PART  39— AIRWORTHINESS 
DIRECTIVES 

1.  The  authority  citation  for  part  39 
continues  to  read  as  follows: 

Authority:  49  U.S.C  App.  13S4(a).  1421 
and  1423: 49  U.S.C  106(g):  and  14  CFR 
11.89. 

139.13    (Anwnded] 

2.  Section  39.13  is  amended  by 
adding  the  following  new  airworthiness 

directive: 

AiriMM  IndiMtria:  Dockot  93-I^M-133-AD. 


Applicability:  All  Model  A300,  A310,  and 
A300-600  seriM  airplanes,  certificated  In  any 
category. 

Compliance:  Required  as  iodkated,  unless 
accompli&hed  previously. 

To  prevent  failure  of  the  rack-to-atnictura 
attachment  points,  which  could  nibMqueody 
result  in  loss  of  airplane  systems,  structural 
damage,  and  possible  electrical  ardiig. 
accomplish  the  following: 

(a)  Prior  to  the  accumulation  of  S,000  tola) 
night  cycles,  or  within  50  fliglit  cycles  after 
the  effective  date  of  this  AD,  whichever 
occurs  later:  and  thereafter  at  intervals  not  to 
exceed  850  flight  cycles:  perform  a  detailed 
visual  inspection  of  the  right-  and  left-hand 
lower  attachments  of  electronic  rack  101  VU, 
including  the  croaabeams  at  frames  ISA  and 
16,  to  detect  missing  fasteners,  cracked  fitting 
angles,  or  elongated  fastener  holes.  In 
accordance  with  Airinis  Industrie  Ail 
Operator  Telex  (AOT)  53-03,  Revi.iion  3. 
dated  December  23, 1992. 

(b)  If  any  missing  fasteners,  cracked  fitting 
angles,  or  elongated  fastener  boles  are  found 
during  any  inspection  required  by  psragraph 
(a)  of  this  AD,  prior  to  further  flight,  correct 
the  discrepancy  in  accordance  with  the 
procedure  specified  in  paragraph  A.,  B..  C. 
or  D.,  as  applicable,  of  Airbus  ACT  &3-03, 
Revision  3,  dated  Dixember  23, 1992.  After 
replacement  of  any  discrepant  part,  continue 
to  inspect  in  accordance  with  paragraph  (a) 
of  this  AD  at  intervals  not  to  exceed  850 
flight  cycles. 

(c)  An  alternative  method  ofcomplianoe  or 
adjustment  of  the  compliance  time  that 
provides  an  acx»ptable  level  of  safety  may  be 
used  if  approved  by  the  Manager, 
Standardization  Branch,  ANM-113.  FAA. 
Trans{>crt  Airplane  Directorate.  Operators 
shall  submit  their  requests  through  an 
appropriate  FAA  Principal  Maintenance 
Inspector,  who  may  add  comments  and  then 
send  It  to  the  Manager,  Standardization 
Branch.  ANM-113. 

Notr  Information  concerning  the  existence 
of  approved  alternative  methods  of 
compliance  with  this  AD,  if  any,  may  be 
obtained  from  the  Standardization  Branch. 
ANM-113. 

(d)  Special  flight  permits  may  be  issued  in 
accordance  with  FAR  21.197  and  21.199  to 
operate  the  airplane  to  a  location  where  the 
requirements  of  this  AD  can  be 
accomplished. 

Issued  in  Ranton,  Washington,  on 
September  7. 1993. 
David  G.  HmM. 

Acting  Manager,  Transport  Airplane 
Directorate,  Aircraft  Certification  Service. 
IFR  Doc.  93-22258  Filed  9-10-93;  8:4S  am) 
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14CFRPart39 

[Docket  No.  93-NM-13&-AD] 

Airworthiness  Directives;  Beech  Model 
400A  and  400T  Airplanes 

AGENCf:  Federal  Aviation 

Administration,  DOT. 

ACTION:  Notice  of  proposed  rulemaking 

(NPRM). 

SUMMARY:  This  document  proposes  the 
adoption  of  a  new  airworthiness 
directive  (AD)  that  is  applicable  to 
certain  Beech  Model  400A  and  400T 
airplanes.  This  proposal  would  require 
inspection  of  the  rivets  in  the  escape 
hatch  substructure  to  verify  that  the 
proper  rivets  are  installed,  and 
replacement  of  the  incorrect  rivets  with 
new  rivets  or  fasteners.  This  proposal  is 
prompted  by  the  discovery  that,  during 
production,  incorrect  rivets  may  have 
been  installed  in  the  escape  hatch 
substructure.  The  actions  specified  by 
the  proposed  AD  are  intended  to 
prevent  reduced  structural  capability  of 
the  airframe. 

DATES:  Comments  must  be  received  by 
November  8,  1993. 
ADDRESSES:  Submit  comments  in 
triplicate  to  the  Federal  Aviation 
Administration  (FAA).  Transport 
Airplane  Directorate,  ANM-103, 
Attention:  Rules  Docket  No.  93-NM- 
136-AD.  1601  Lind  Avenue.  SW., 
Renton,  Washington  98055-4056. 
Comments  may  be  inspected  at  this 
location  between  9  a.m.  and  3  p.m., 
Monday  through  Friday,  except  Federal 
holidays. 

The  service  information  referenced  in 
the  proposed  rule  may  be  obtained  from 
Beech  Aircraft  Corporation,  P.O.  Box  85, 
Wichita.  Kansas  67201-0085.  This 
information  may  be  examined  at  the 
FAA,  Transport  Airplane  Directorate. 
1601  Lind  Avenue,  SW..  Renton. 
Washington. 

FOR  FURTHER  INFORMATKDN  CONTACT: 
Larry  Engler,  Aerospace  Engineer. 
Propulsion  Branch.  ACE-140W.  FAA. 
Small  Airplane  Directorate.  Wichita 
Aircraft  Certification  Office.  1801 
Airport  Road,  room  100,  Mid-Continent 
Airport.  Wichita,  Kansas  67209; 
telephone  (316)  946-^122;  fax  (316) 
946-4407. 

SUPPLEMENTARY  INFORMATION: 

Comments  Invited 

Interested  persons  are  invited  to 
participate  in  the  making  of  the 
proposed  rule  by  submitting  such 
written  data,  views,  or  arguments  as 
they  may  desire.  Communications  shall 
identify  the  Rules  Docket  number  and 
be  submitted  in  triplicate  to  the  address 


specified  above.  All  ctmmunications 
received  on  or  before  the  closing  date 
for  comments,  specififd  above,  will  be 
considered  before  taking  action  on  the 
proposed  rule.  The  proposals  contained 
in  this  notice  may  be  changed  in  light 
of  the  comments  received. 

Comments  are  specifically  invited  on 
the  overall  regulatory,  economic, 
environmental,  and  energy  aspects  of 
the  proposed  rule.  All  comments 
submitted  will  be  ava  lable.  both  before 
and  after  the  closing  cate  for  comments, 
in  the  Rules  Docket  fc  r  examination  by 
interested  persons.  A  report 
summarizing  each  FAA-public  contact 
concerned  with  the  substance  of  this 
proposal  will  be  filed  in  the  Rules 
Docket. 

Commenters  wishing  the  FAA  to 
acknowledge  receipt  of  their  comments 
submitted  in  response  to  this  notice 
must  submit  a  self-addressed,  stamped 
postcard  on  which  the  following 
statement  is  made:  "Comments  to 
Docket  Number  93-NM-136-AD.'"  The 
postcard  will  be  date  stamped  and 
returned  to  the  conur  enter. 

Availability  of  NPRVls 

Any  person  may  ot  tain  a  copy  of  this 
NPRM  by  submitting  a  request  to  the 
FAA.  Transport  Airp  ane  Directorate. 
ANM-103.  Attention  Rules  Docket  No. 
93-N^1-136-AD,  16C1  Lind  Avenue, 
SW.,  Renton,  Washington  98055-4056. 

Discussion 

The  manufactured  has  discovered  that. 
during  production  of  certain  Beech 
Model  400A  and  400T  airplanes,  eight 
incorrect  rivets,  part  :iumber  (P/N) 
MS20470AD5.  may  have  been  installed 
in  the  escape  hatch  substructure  of  these 
airplanes.  Stiiictural  inalysis  of  the 
incorrect  rivets  indicites  that  their  use 
may  impair  the  adjacent  aircraft 
structure  from  sustaining  the  required 
ultimate  loads.  This  (ondition,  if  not 
corrected,  could  resu  t  in  reduced 
structural  capability  of  the  airft-ame. 
Such  reduced  structural  capabihty  may 
lead  to  fatigue  of  the  >ubstructure. 
structural  failure  of  the  airframe,  and 
subsequent  decompnsssion  of  the 
airplane. 

The  FAA  has  reviewed  and  approved 
Beechcraft  Service  Bulletin  2509.  dated 
July  1993,  that  descrises  procedures  for 
a  one-time  inspectior  of  the  rivets  in  the 
escape  hatch  substructure  to  verify  that 
the  proper  rivets  are  installed,  and 
replacement  of  the  incorrect  rivets  with 
new  rivets  or  fasteneis. 

Since  an  unsafe  condition  has  been 
identified  that  is  Iike!y  to  exist  or 
develop  on  other  products  of  this  same 
type  design,  the  prop  ised  AD  would 
require  a  one-time  ini.pection  of  the 


rivets  in  the  escape  hatch  substructure 
to  verify  that  the  proper  fasteners  are 
installed,  and  replacement  of  the 
incorrect  rivets  with  new  rivets  or 
fasteners.  The  actions  would  be  required 
to  be  accomplished  in  accordance  with 
the  service  bulletin  described 
previously. 

There  are  approximately  94  Beech 
Model  400A  and  400T  airplanes  of  the 
affected  design  in  the  worldwide  fleet. 
The  FAA  estimates  that  78  airplanes  of 
U.S.  registr>'  would  be  affected  by  this 
proposed  AD,  that  it  would  take 
approximately  8  work  hours  per 
airplane  to  accomplish  the  proposed 
actions,  and  that  the  average  labor  rate 
is  $55  per  work  hour.  Required  parts 
would  cost  approximately  $400  per 
airplane.  Based  on  these  figures,  the 
total  cost  impact  of  the  proposed  AD  on 
U.S.  operators  is  estimated  to  be 
$65,520,  or  $840  per  airplane.  This  total 
cost  figure  assumes  that  no  operator  has 
yet  accomplished  the  proposed 
requirements  of  this  AD  action. 

The  regulations  proposed  herein 
would  not  have  substantial  direct  effects 
on  the  States,  on  the  relationship 
between  the  national  government  and 
the  States,  or  on  the  distribution  of 
power  and  responsibilities  among  the 
various  levels  of  government.  Therefore, 
in  accordance  with  Executive  Order 
12612,  it  is  determined  that  this 
proposal  would  not  have  sufficient 
federalism  implications  to  warrant  tlie 
preparation  of  a  Federalism  Assessment. 

For  the  reasons  discussed  above.  I 
certify  that  this  proposed  regulation  (1) 
is  not  a  "major  rule"  under  Executive 
Order  12291;  (2)  is  not  a  "significant 
rule"  under  the  DOT  Regulatory  Policies 
and  Procedures  (44  FR  11034,  February 
26, 1979);  and  (3)  if  promulgated,  will 
not  have  a  significant  economic  impact, 
positive  or  negative,  on  a  substantial 
number  of  small  entities  under  the 
criteria  of  the  Regulatory  Flexibility  Act. 
A  copy  of  the  draft  regulatory  evaluation 
prepared  for  this  action  is  contained  in 
the  Rules  Docket.  A  copy  of  it  may  be 
obtained  by  contacting  the  Rules  Docket 
at  the  location  provided  under  the 
caption  ADDRESSES. 

List  of  Subiects  in  14  CFR  Part  39 

Air  transportation.  Aircraft.  Aviation 
safety.  Safety. 

The  Proposed  Amendment 

Accordingly,  pursuant  to  the 
authority  delegated  to  me  by  the 
Administrator,  the  Federal  Aviation 
Administration  proposes  to  amend  14 
CFR  part  39  of  the  Federal  Aviation 
Regulations  as  follows: 
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PART  39— AIRWORTHINESS 
DIRECTIVES 

1.  The  authority  citation  for  part  39 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  App.  1354(a).  1421 
and  1423;  49  U.S.C  106(g):  and  14  CFR 
11.89. 

$39.13    [Amended] 

2.  Section  39.13  is  amended  by 
adding  the  following  new  airworthiness 
directive: 

Beech  Aircraft  Corporation:  Docket  93-NM- 
136-AD. 

Applicability:  Model  400A  airplanes 
having  serial  numbers  RK-1  through  RK-57 
inclusive,  RK-59.  RK-60,  and  RK-62  through 
RK-66  inclusive:  and  Model  400T  airplanes 
having  serial  numbers  TT-02  through  TT-30 
inclusive,  and  TT-32;  certiFicated  in  any 
category. 

Compliance:  Required  as  indicated,  unless 
accomplished  previously. 

To  prevent  reduced  structural  capability  of 
the  airframe,  accomplish  the  following: 

(a)  Within  200  hours  time-in-service  after 
the  effective  date  of  this  AD,  inspect  the 
rivets  in  the  escape  hatch  substructure  to 
verify  that  the  proper  rivets  are  installed  in 
accordance  with  Beechcraft  Service  Bulletin 
2509,  dated  luly  1993. 

(1)  If  the  rivet  has  part  number  (P/N) 
MS20470E6,  no  further  action  is  required  by 
this  AD. 

(2)  If  the  rivet  does  not  have  P/N 
MS20470E6,  prior  to  further  (light,  replace 
the  rivet  with  a  new  Cherry  Max  rivet  or  a 
HI-LOK  fastener,  in  accordance  with 
Beechcraft  Service  Bulletin  2509.  dated  )uly 
1993. 

(b)  As  of  the  effective  date  of  this  AD,  no 
person  shall  install  rivet,  P/N  MS2G470AD5, 
in  the  location  shown  in  Figure  1  of 
Beechcraft  Service  Bulletin  2509,  dated  July 
1993,  on  any  airplane. 

(c)  An  alternative  method  of  compliance  or 
adjustment  of  ihe  compliance  time  that 
provides  an  acceptable  level  of  safety  may  be 
used  if  approved  by  the  Manager,  Wichita 
Aircraft  Certification  Office  (AGO),  FAA, 
Small  Airplane  Directorate.  Operators  shall 
submit  their  requests  through  an  appropriate 
FAA  Principal  Maintenance  Inspector,  who 
may  add  comments  and  then  send  it  to  the 
Manager,  Wichita  AGO. 

Note:  Information  concerning  the  existence 
of  approved  alternative  methods  of 
compliance  with  this  AD.  if  any,  may  be 
obtained  from  the  Wichita  ACO. 

(d)  Special  flight  permits  may  be  issued  in 
accordance  with  FAR  21.197  and  21.199  to 
operate  the  airplane  to  a  location  where  the 
requirements  of  this  AD  can  be 
accomplished. 

Issued  in  Renton,  Washington,  on 
September  7. 1993. 

David  G.  Hmiei, 

Acting  Manager,  Transport  Airplane 
Directorate,  Aircraft  Certification  Service. 
IFR  Doc.  93-22259  Filed  9-10-93;  8:45  am) 
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ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Part  52 
[MN12-1-6557:  FRL-4728-3] 

Approval  and  Promulgation  of 
Implementation  Plans;  Minnesota 

AGENCY:  United  States  Environmental 
Protection  Agency  (USEPA). 
ACTION:  Proposed  rule. 

SUMMARY:  On  May  29, 1992,  the 
Minnesota  Pollution  Control  Agency 
(MPCA)  submitted  proposed  revisions 
to  its  State  Implementation  Plan  for 
sulfur  dioxide  (SO2).  In  the  proposed 
revisions,  MPCA  is  attempting  to 
demonstrate  attainment  and 
maintenance  of  the  National  Ambient 
Air  Quality  Standards  (NAAQS)  for  SO2 
as  required  by  sections  110  and  172  of 
the  Clean  Air  Act.  The  submittal 
consists  of  Administrative  Orders 
representing  five  facilities  in  Air  Quality 
Control  Region  131.  This  region 
contains  the  Minneapolis/St.  Paul 
Metropolitan  area.  The  facilities  are 
FMC  Corporation  and  U.S.  Navy; 
Federal  Hoffman,  Incorporated;  GAP 
Building  Materials  Corporation; 
Minneapolis  Energy  Center, 
Incorporated;  and  Northern  States 
Power  Company.  In  today's  action, 
USEPA  is  proposing  to  disapprove  the 
State's  submittal  based  on  enforceability 
and  attainment  demonstration  concerns. 
Assuming  no  other  substantive,  adverse 
public  comments  are  received,  the 
USEPA  will  proceed  with  a  final 
approval  of  the  submittal  when  the 
MPCA  addresses  the  concerns  detailed 
in  this  document  and  submits  the 
Administrative  Orders  to  USEPA  before 
the  end  of  the  30-day  comment  period. 
If  the  concerns  are  not  adequately 
addressed  before  that  time,  USEPA  will 
finalize  the  disapproval. 
DATES:  Comments  on  this  requested 
revision  and  on  the  proposed  USEPA 
action  must  be  received  by  Ocotber  13, 
1993. 

ADDRESSES:  Copies  of  the  SIP  revision 
request  and  USEPA's  analysis  are 
available  for  inspection  at  the  following 
address:  (It  is  recommended  that  you 
telephone  Randy  Robinson  at  (312)  353- 
6713,  before  visiting  the  Region  5 
Office.)  U.S.  Environmental  Protection 
Agency.  Region  5,  Air  and  Radiation 
Division,  77  West  Jackson  Boulevard, 
Chicago,  Illinois  60604. 

Written  comments  should  be  sent  to: 
William  L.  MacDowell,  Chief, 
Regulation  Development  Section,  Air 
Enforcement  Branch  (AE-17I).  U.S. 
Environmental  Protection  Agency,  77 


West  Jackson  Boulevard,  Chicago, 
Illinois  60604. 

FOR  FURTHER  INFORMATION  CONTACT: 
Randy  Robinson,  Regulation 
Development  Section,  Air  Enforcement 
Branch,  U.S.  Environmental  Protection 
Agency,  Region  5,  Chicago.  Illinois 
60604,  (312)  353-6713. 

SUPPtEMENTARY  INFORMATION: 

I.  Summary  of  State  Submittal 

On  May  29, 1992,  the  Minnesota 
Pollution  Control  Agency  (MPCA) 
submitted  to  the  United  States 
Environmental  Protection  Agency 
(USEPA)  revisions  to  the  State 
Implementation  Plan  (SIP)  for  sulfur 
dioxide  (SO2)  in  Air  Quality  Control 
Region  (AQCR)  131.  The  seven  county 
metropolitan  area  (AQCR  131)  has  been 
designated,  by  the  USEPA.  as 
nonattainment  for  SO2  (40  CFR  81.324). 
The  submittal  is  intended  to 
demonstrate  attainment  of  the  National 
Ambient  Air  Quality  Standards 
(NAAQS)  for  SOj  in  AQCR  131. 
excluding  an  area  surrounding  the  SO2 
emission  sources  at  Ashland  Petroleum 
Company,  and  an  area  surrounding  the 
SO2  emission  sources  at  Koch  Refining 
Company,  Koch's  Sulfuric  Acid  Unit 
Plant,  Northern  States  Power  Company- 
Inver  Hills,  and  Continental  Nitrogen 
and  Resources  Corporation  (hereinafter 
"Ashland  and  Pine  Bend"  areas).  These 
areas  will  be  addressed  in  separate 
Federal  Register  (FR)  notices.  The 
demonstration  consists  of 
Administrative  Orders,  including 
modeling  analyses,  for  the  following 
facilities:  Federal-Hoffman, 
Incorporated,  Minneapolis  Energy 
Center,  Inc.,  Northern  States  Power 
Company,  FMC  Corporation  and  U.S. 
Navy,  and  GAF  Building  Materials 
Corporation. 

Background 

The  USEPA  published  the  designation 
of  AQCR  131  as  a  primary 
nonattainment  area  for  SO:  on  March  3, 
1978  (43  FR  8962).  The  MPCA 
submitted  a  final  SO2  plan  on  August  4, 
1980.  USEPA  published  its  final  rule 
approving  and  promulgating  the 
Minnesota  Part  D  SIP  for  SO2  for  AQCR 
131  on  April  8,  1981  (46  FR  20997).  The 
MPCA  submitted  a  request  for  the 
redesignation  to  attainment  of  AQCR 
131,  except  for  the  Pine  Bend  area  of 
Dakota  County,  on  September  2,  1983. 
The  redesignation  request  was  based  in 
part  on  permits.  Following  the  MPCA's 
request  for  redesignation  to  attainment, 
the  USEPA  requested  revisions  be  made 
to  the  permits.  Also,  the  Stack  Height 
Rule,  promulgated  by  USEPA  on  July  8, 
1985,  required  further  State  analysis  of 
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stack  height  credit  and  dispersion 
techniques. 

On  September  10. 1987.  the  MPCA 
submitted  revisions  to  the  operating 
permits  for  five  sources  and  requested 
redesignation  to  SCh  attainment  for  all 
of  AQCR  131  except  the  Pine  Bend  and 
Ashland  areas.  The  revised  permits 
were  for  GAF  Building  Materials 
Corporation,  Minneapolis  Energy 
Center.  Inc.,  Northern  States  Power  Co., 
FMC  Corporation  and  U.S.  Navy,  and 
Federal  Hoffinoan,  Inc.  A  notice  of  final 
rulemaking  was  never  published 
regarding  the  redesignation  request. 

The  cxirrent  SO2  SIP  revision, 
although  a  continuation  of  the  1987 
submittal,  is  a  complete  submittal  and 
includes  computer  modeling  and 
federally  enforceable,  permanent  control 
measures  in  the  form  of  rules  and 
Administrative  Orders.  Instead  of  the 
permits  submitted  previously,  the 
MPCA  is  now  submitting  non-expiring 
Administrative  Orders  that  purport  to 
satisfy  all  of  the  Clean  Air  Act 
requirements  for  nonattainment  areas. 
Attainment  Demonstration  Review 

This  section  will  provide  a  general 
description  of  the  State  submittal 
followed  by  USEPA's  review  of  the 
attainment  demonstration,  including 
modeling  specifics  of  the 
Administrative  Orders  for  each  of  the 
five  SOj  sources  noted  above. 
Description  of  State  Emission  Inventory 

The  emission  limits  in  the  submittal 
are  included  in  the  Administrative 
Orders  issued  by  the  State.  The  orders 
clearly  identify  the  limits  which  apply 
to  each  source.  In  four  of  the  orders, 
specific  emission  limits  and  operating 
capacities  apply  to  each  emission  unit. 
However,  for  the  Minneapolis  Energy 
Center,  a  "total  facility  emission  limit" 
has  been  applied  to  account  for  various 
operating  scenarios.  The  individual 
emission  limits  are  expressed  in  terms 
of  pounds  of  sulfur  dioxide  per  miUion 
British  Thermal  Units  (lbs  of  SO2/ 
mmBTU),  while  the  operating  limits  are 
expressed  in  mmBTU's  per  hour.  The 
facility  wide  limit  for  Minneapolis 
Energy  Center  is  expressed  in  pounds  of 
sulfur  dioxide  per  hour. 

Most  of  the  sources  accounted  for  in 
the  emission  inventory  are  boilers.  Two 
facilities  also  included  emergency 
generators,  and  one  facility  included 
fluid  heaters.  All  of  the  sources  in  the 
emission  inventory  were  modeled  as 
point  sources.  Any  sources  not 
explicitly  modeled  were  included  in  a 
background  concentration  which  was 
added  to  the  predicted  model 
concentration. 


Description  of  State  General  Modeling 
Methodology 

The  dispersion  modeling  conducted 
for  the  five  Administrative  Orders  in 
this  submittal  was  performed  using  the 
Industrial  Source  Con  plex  Short-term 
(ISCST)  model  (version  90346'.  The 
analysis  generally  foil  )wed  USEPA 
guidelines  as  noted  in  the  "Guideline  on 
Air  Quality  Models  (Revised)", 
including  Supplemen  A  (1987).  The 
modeling  incorporate<l  five  years  of 
surface  meteorologica  data  from 
Minneapolis/St.  Paul  md  associated 
upper  air  data  from  St  Cloud. 
Minnesota.  The  mode  ing  was 
performed  using  the  nigulatory  default 
option  and  urban  dispersion 
coefficients.  The  SO2  mpacts  were 
calculated  at  recepton  with  100  meter 
resolution  at  identifiel  hotspots. 

The  State  is  relying  on  the  long-term 
impacts  calculated  in  'iie  original  1987 
submittal  to  demonstrate  attainment 
with  the  annual  SO2  s^ndard.  That 
demonstration  used  tl  e  Climatologic 
Dispersion  Model  (CCM  2.0).  whidt  is 
the  preferred  model  fc  r  predicting  long- 
term  concentrations  in  urban,  multiple 
source  areas. 

The  MPCA  air  dispt  rsion  modeling  is 
adequate  based  on  cuirent  stack  height 
regulations.  Stack  heit;ht  credit  for  the 
purpose  of  establishing  an  emission 
limitation  is  reslrictec  to  the  lesser  of 
actual  or  good  engineering  practice 
(CEP)  formula  height  40  CFR 
5M00(hh){2)(v)).  In  the  August  4. 1989, 
Federal  Roister  notice  (54  FR  32073), 
USEPA  approved  Minnesota's 
determination  that  no  emission 
limitations,  with  the  exception  of  Koch 
Refining  and  Ashland  Petroleum, 
needed  to  be  revised  Et  that  time.  Two 
sources,  Northern  Stales  Power-High 
Bridge  and  Northern  ^tates  Power-Black 
Dog.  were  not  included  in  the  notice 
because  they  were  afftcted  by  the 
January  22, 1988,  U.S.  DC.  Court  of 
Appeals  stack  height  legulations 
remand.  This  remand  resulted  fitjm  a 
challenge  to  the  stack  height  regulations 
presented  in  NRDCv.  Thomas.  838  F.2d 
1224  (DC  Cir.  1988).  The  remand 
required  USEPA  to  re<:onsider  three 
provisions.  These  are: 

1.  Grandfathering  p^e-October  11, 
1983,  within-formula  stack  height 
increases  from  demonstration 
requirements. 

2.  Dispersion  credit  for  sources 
originally  designed  ar  d  constructed 
with  merged  or  multillue  stacks;  and 

3.  Grandfathering  p-e-1979  use  of  the 
refined  H-fl.5L  formula. 

The  sources.  NSP-Black  Dog  and  NSP- 
High  Bridge,  are  not  i:icluded  in  the 
Administrative  Order;,  but  are  included 


in  the  modeling.  If  USEPA's  response  to 
the  remand  modifies  the  )uly  8, 1985, 
regulations,  the  USEPA  will  notify  the 
State  that  its  rules  must  be  changed  to 
comport  with  the  modified 
requirements.  This  may  result  in  the 
State  being  required  to  revise  its 
Administrative  Orders  to  account  for 
revised  emission  limitations  or  it  may 
affect  future  actions  taken  by  the  MPCA 
and  source  owners  or  operators. 

Section  110(a)(2)  of  the  Qean  Air  Act 
requires  that  the  Minnesota  SIP  prohibit 
emissions  which  would  prevent 
attainment  or  maintenance  of  the 
NAAQS  in  any  other  State.  The 
Wisconsin  border  is  approximately  40 
kilometers  (km)  to  the  east  of  the 
sources  included  in  this  attainment 
demonstration.  For  each  source  which 
was  explicitly  modeled  in  this 
submittal,  attainment  in  the  adjacent 
state  was  demonstrated  through  the  use 
of  percent  of  standard  isopleth  graphs. 
These  graphs  showed  either  decreasing 
or  steady  concentration  gradients  in  the 
direction  of  the  adjacent  State  and 
demonstrated  that  SO2  emissions 
allowed  in  Minnesota  would  not 
prevent  attainment  or  maintenance  of 
the  National  Ambient  Air  Quality 
Standards  (NAAQS)  in  Wisconsin. 

Background  concentrations  were 
included  to  account  for  SO2  sources  not 
modeled.  The  MPCA  utilized  two 
methods  to  determine  a  representative 
background  concentration.  The  first 
method  involved  1984  Pine  Bend 
monitor  data.  In  this  method  the  MPC\ 
analyzed  wind  direction  and  used  the 
monitor  with  the  smallest  maximum  1- 
hour  concentration  for  each  degree  of 
wind  direction.  These  maximum  1-hour 
concentrations  were  then  averaged 
together,  giving  a  background  value  of  8 
Hg/m'.  The  second  method  used  1984 
NSP-Sherco  monitor  data.  The  State 
concluded  that  the  unmodeled  sources 
in  AQCR-131  contribute  8  ^g/m»  to  the 
24-hour  and  3 -hour,  average 
concentrations.  Growth  margins  of  30.8 
^g/m'  and  8.7  ^g/m>  were  also  added  to 
the  3-hour  and  24-hour  average 
concentrations,  respectively. 

The  State  did  not  use  the  most  recent 
version  of  the  Industrial  Source 
Complex  model,  known  as  ISC2.  The 
MPCA  had  completed  most  of  the 
modeling  to  determine  appropriate  SIP 
limits  before  the  ISC2  model  was 
released.  Consequently,  MPCA's  use  of 
the  ISCST  version  90346  model  is 
acceptable  for  this  particular  submittal. 
Future  modeling  of  the  AQCR  131  area 
will  need  to  be  conducted  using  the 
ISC2  model. 
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Source  Specifics 

This  section  discusses  the  emission 
limits,  and  compliance  methodology 
applicable  to  each  source.  Also,  for  each 
source,  USEPA  has  provided  comments 
discussing  deficiencies  that  the  MPCA 
must  adequately  address  before  USEPA 
can  proceed  with  a  final  approval.  A 
more  detailed  discussion  of  each 
specific  Administrative  Order  and  the 
attainment  demonstration  is  included  in 
the  technical  support  document. 

Federal  Hoffman,  Inc. 

At  the  Federal  Hoffman,  Inc..  (FHI) 
facility,  five  units  emit  SOj.  Two  of  the 
units  are  boilers  and  three  are  diesel 
generators.  The  Administrative  Order 
limits  one  of  the  boilers  to  combusting 
only  natural  gas.  The  other  boiler  has  #6 
residual  fuel  oil  available  as  backup 
with  a  corresponding  fuel  quality  limit 
of  2.0  lbs  of  S02/mmBTU.  In  addition, 
it  may  not  operate  at  greater  than  the 
rated  heat  input  of  33  mmBTU  per  hour. 
The  three  diesel  generators  are  limited 
to  no  more  than  0.50  lbs  of  SOj/mmBtu. 
Also,  residual  fuel  usage  may  not 
exceed  2500  gallons  per  day. 

FHI  shall  demonstrate  compliance 
with  the  limits  in  the  Administrative 
Order  by  determining  fuel  oil  sulfur 
content  and  heating  value  by  sampling 
and  analyzing  the  residual  fuel  oil.  FHI 
may  demonstrate  compliance  with  the 
No.  2  diesel  fuel  sulfur  content  and 
heating  value  by  either  sampling  and 
analyzing  the  fuel  oil,  or  by  obtaining 
and  maintaining  a  fuel  supplier 
certification  for  each  shipment  of 
distillate  fuel  oil  delivered  to  the 
facility. 

The  highest,  second-highest  modeled 
concentrations,  plus  background  and 
growth  allowances,  do  not  exceed  the 
NAAQS  for  SO;. 

Comments 

1.  The  Administrative  Order  does  not 
include  a  formula  to  determine 
compliance  with  the  emission  limit 
based  on  recorded  data  including  the 
weight  percent  of  the  sulfur  in  the  fuel 
oil,  the  heating  value  of  the  fuel,  and  the 
fuel  usage  on  a  daily  basis.  An 
approvable  formula  must  be  included  in 
the  Administrative  Order. 

2.  The  Administrative  Order  limits 
Emission  Points  Nos.  82,  83,  and  84  to 
no  more  than  0.50  lbs  of  S02/mmBTU. 
It  is  not  clear  if  the  limit  applies  to  each 
emission  point  or  if  it  applies  to  the 
group.  This  must  be  made  clear  in  the 
Administrative  Order. 

3.  Part  of  the  demonstration  of 
compliance  with  emission  and 
operating  limits  involves  obtaining  and 
maintaining  a  fuel  supplier  certification. 


The  Administrative  Order  states  that  the 
certification  must  include  the  method 
used  to  determine  that  sulfur  content  of 
the  fuel  oil.  It  must  be  made  clear  that 
the  method  used  must  be  an  approved 
American  Society  for  Testing  and 
Materials  (ASTM)  method  as  listed  in  40 
CFR  part  60,  appendix  A,  method  19, 
section  5.2.2. 

FMC  Corporation  (including  US  Navy 
facilities) 

The  FMC  Corporation  and  US  Navy 
(FMC)  facility,  which  in  the  modeling 
encompassed  the  Naval  Industrial 
Reserve  Ordnance  Plan  adjacent  to 
FMC,  has  17  emission  units  that 
discharge  SO2  into  the  atmosphere.  The 
units  include  13  boilers  capable  of 
burning  natural  gas,  residual  oil, 
distillate  oil,  liquid  propane,  waste  oil 
and  de  minimis  waste  solvents.  All  17 
boilers  are  to  be  replaced  by  three 
boilers,  two  of  which  are  to  bum  natural 
gas  or  distillate  oil,  and  the  third  of 
which  is  to  bum  natural  gas,  residual 
oil,  liquid  propane,  waste  oil,  or  de 
minimis  waste  solvents.  These  three 
boilers  are  to  be  operational  by 
December  31, 1993. 

The  existing  boilers  numbered  1-13 
are  limited  to  2.0  lbs  of  S02/mmBTU. 
Boilers  14-17  are  authorized  to  bum 
only  natural  gas  and  liquid  propane. 
The  three  new  boilers  are  limited  to  no 
more  than  0.5  pounds  of  SOj/mmBTU. 
Boilers  1-13  are  limited  to  fuel  oil  with 
a  maximum  sulfur  content  of  1.90 
percent  by  weight.  The  three  new 
boilers  are  limited  to  buming  distillate 
oil  with  a  maximum  sulfur  content  of 
0.4  percent  by  weight. 

Tne  Administrative  Order  requires  the 
FMC  facility  to  demonstrate  compliance 
by  obtaining  and  maintaining  a  fuel 
supplier  certification  from  the  fuel 
supplier  for  each  shipment  delivered  to 
the  facility,  or  by  sampling  and 
analyzing  fuel  in  accordance  with 
approved  test  methods  whenever  a  tank 
is  filled.  It  must  also  sample  and 
analyze  fuel  oil  with  petroleum  derived 
waste  oil  and  de  minimis  waste  solvents 
for  sulfur  content  and  heating  value. 

The  modeling  demonstration 
analyzed  the  impact  from  the  existing 
boilers  as  well  as  from  the  new  boilers. 
The  results  showed  that  when  the 
existing  and  new  replacement  boilers 
were  operating  at  full  capacity,  the 
predicted  concentrations  were  below 
the  NAAQS  for  SO2. 

The  FMC  Corporation  and  U.S.  Navy 
Administrative  Order  was  amended  on 
March  5, 1993.  The  amendment  made 
minor  changes  to  the  order  by  adding 
distillate  oil  to  the  list  of  allowable  fuel 
types  for  boilers  1-13,  by  adding  the 
diesel  generators  to  Exhibit  1,  and  by 


renumbering  the  3  new  boilers  and 
carrying  the  changes  through  in  the  text. 
The  USEPA  considers  these 
Administrative  Order  changes  to  be  part 
of  this  notice  of  proposed  rulemaking. 

Comments 

1.  A  formula  must  be  included  in  the 
order  to  determine  compliance  with  the 
emission  limit  using  the  recorded  data. 
The  formula  must  include  perc-ent 
sulfur,  heating  value,  and  fuel  oil  usage. 

2.  The  Administrative  Order  also 
requires  the  facility  to  obtain  the  sulfur 
content  and  heating  value  of  fuel 
containing  waste  oil  and  de  minimis 
waste  solvent  by  analyzing  the  samples 
monthly.  The  USEPA  requests  that  these 
analyses  be  conducted  on  a  more 
frequent  basis  (daily  or  weekly)  in  order 
to  demonstrate  compliance  and  provide 
for  protection  of  the  short  term  NAAQS. 
In  addition,  the  sampling  must  be  done 
at  the  inlet  to  each  boiler. 

3.  Part  of  the  demonstration  of 
compliance  with  emission  and 
operating  limits  involves  obtaining  and 
maintaining  a  fuel  supplier  certification. 
The  Administrative  C)rder  states  that  the 
certification  must  include  the  method 
used  to  determine  the  sulfur  content  of 
the  fuel  oil.  It  must  be  made  clear  that 
the  method  used  must  be  an  approved 
ASTM  method  as  listed  in  40  CFR  part 
60,  appendix  A,  method  19,  section 
5.2.2. 

Northern  States  Power 

At  Northern  States  Power-Riverside 
(NSP),  there  are  three  boilers  which 
emit  sulfur  dioxide.  The  company  is 
authorized  to  bum  natural  gas,  distillate 
fuel  oil,  coal,  petroleum  coke,  petroleum 
derived  waste  oil  and  other 
nonhazardous  waste  substances  in  the 
three  boilers.  A  recent  NSP  submittal  for 
NSP  Riverside  involves  proposed 
emission  limits  with  and  without  a 
scrubber  (spray  dryer  absorber)  on  two 
of  the  three  boilers.  The  implementation 
of  a  scrubber  effects  stack  parameters 
and  downwash. 

The  order  limits  emissions  of  SO2 
from  the  boilers  #6  and  #7  to  no  more 
than  0.83  lbs  of  SO^/mmBTU  on  a  3- 
hour  average  when  the  spray  dryer 
absorber  is  in  operation,  and  no  more 
than  713  pounds  per  hour  of  SO2  on  a 
3-hour  average  for  all  three  boilers.  The 
order  limits  emissions  of  SO2  from 
boilers  #6  and  #7  to  no  more  than  1.08 
lbs  of  S02/mmBTU  on  a  3-hour  average 
while  the  spray  dryer  absorber  is  not  in 
operation,  and  no  more  than  855 
pounds  per  hour  of  SO2  on  a  3-hour 
average.  The  maximum  heat  input  with 
a  scrubber  for  the  two  boilers  is  860 
mmBTU;  the  maximum  heat  input 
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without  a  scrubber  for  the  two  boilers  is 
792  mmBTU. 

The  modeling  used  to  determine  the 
emission  limits  for  NSP  included 
several  sources  which  were  given  credit 
for  stack  heights  above  the  de  minimis 
GEP  level  of  65  meters.  These  sources 
are: 
NSP — Black  Dog  with  a  formula  stack 

height  of  115.4  meters. 
NSP — High  Bridge  with  a  formula  stack 

height  of  130.1  meters. 
NSP — King  with  an  actual  stack  height 

of  239.3  meters. 
NSP — Riverside,  boilers  6  and  7  with  an 

actual  stack  height  of  74.1  meters. 
NSP — Riverside,  boiler  8  with  an  actual 

stack  height  of  144.6  meters. 

It  was  determined  that  the  three 
Riverside  stacks  and  the  King  stack  were 
in  existence  prior  to  December  31. 1-970, 
and  are  eligible  to  receive  credit  for 
their  actual  stack  height.  As  mentioned 
earlier,  the  Black  Dog  and  High  Bridge 
stacks  are  affected  by  the  current  federal 
circuit  court  stack  height  remand. 
Consequently,  the  modeling  may  have 
to  be  revisited  depending  on  the  results 
of  that  remand. 

The  Administrative  Order  requires 
NSP  to  demonstrate  compliance  by 
obtaining  the  sulfur  content  and  heating 
value  of  petroleum  derived  waste  oil 
and  other  nonhaiardous  waste 
substances  by  sampling  and  analyzing 
each  shipment  of  fuel.  It  must  maintain, 
calibrate,  and  operate  the  existing 
continuous  monitoring  systems  for 
measuring  sulfur  dioxide  from  boilers 
#6,  #7,  and  #8,  and  record  the  output  of 
the  systems. 

The  modeling  utilized  source  groups 
to  examine  various  operating  scenarios. 
The  scenarios  represent  different 
emission  limits  reflecting  operations 
with  aiKl  without  scrubbing  at  units  #6 
and  #7.  The  modeling  showed  that  the 
NAAQS  for  SO2  were  not  exceeded 
when  any  of  the  various  scenarios  were 
analyzed. 

Comments 

1.  There  is  no  formula  explicitly 
mentioned  to  calculate  SO2  emissions 
based  on  the  sulfur  content  and  heating 
value  of  the  fuel.  An  approvable  formula 
must  be  included  in  the  Administrative 
Order. 

2.  Emissions  from  emission  point  #3 
are  limited  to  no  more  than  2.5  lbs  of 
S02/mmBTU  on  an  annual  average 


basis.  In  order  to  dettjrmine  compliance, 
annual  limits  need  tc  be  based  on  a  365- 
day  average,  rolling  daily.  The 
Administrative  Orde*  must  state  how 
compliance  is  to  be  c  etermined  for  this 
limit. 

3.  Exhibit  2.  E.  l.cfthe 
Administrative  Order  must  be  entitled 
"Sources  not  subject  to  New  Source 
Performance  Standaids."  Also,  in  cases 
where  test  condition;  are  to  be 
specified,  they  may  !«  specified  by  the 
MPCA  and/or  the  USEPA.  This  must  be 
reflected  in  the  administrative  order. 

4.  Section  III.  B.  of  the  Administrative 
Order,  must  read  "shall  obtain  e  permit 
amendment  if  required  by  state  or 
federal  regulation." 

5.  In  Exhibit  2.  E.l.a.l  and  2  of  the 
Administrative  Order,  the  operating 
capacities  are  to  be  specified  by  the 
MPCA.  The  operating  capacities  may 
also  be  specified  by  Jie  USEPA.  This 
must  be  reflected  in  the  Administrative 
Order. 

GAF  Corporation 

The  GAF  Building  Material 
Corporation  (GAF)  has  three  emission 
units  at  the  facility:  'wo  boilers,  an 
afterburner  which  controls  emissions 
from  a  blow  still,  and  two  fluid  heaters. 
The  primary  fuel  for  all  the  emission 
units  is  natural  gas.  Arith  #6  fuel  oil 
(with  or  without  kncckout  oil)  as 
backup.  The  Admin  strative  Order  states 
that  the  sulfur  content  of  the  #6  fuel  oil, 
asphalt  and  knockoi  t  oil  shall  not 
exceed  1.5  percent  by  weight.  The  limit 
on  emissions  of  sulfir  dioxide  from 
these  five  emission  points  is  no  more 
than  1.5  lbs  of  SOi/nmBTU  per 
emission  point.  The  emission  units  may 
operate  at  full  rated  leat  input,  but  not 
greater  than  the  full  rated  heat  input. 

The  Administrati\  e  Order  states  that 
the  company  shall  demonstrate 
compliance  by  obtaining  and 
maintaining  a  #6  fuel  oil  supplier 
certification  and  an  isphalt  supplier 
certification  from  ths  fuel  oil  and 
asphalt  suppliers  for  each  shipment  of 
fuel  oil  and  asphalt  delivered  to  the 
facility.  Also,  the  coTipany  shall 
measure  the  total  ga  Ions  of  knockout  oil 
and  #6  fuel  oil  bumtKl  at  each  emission 
unit,  as  well  as  sample  and  analyze  the 
knockout  oil  for  sulfur  content  and 
heating  value. 

The  modeling  demonstration  showed 
that  the  final  concentrations  did  not 


exceed  the  NAAQS.  These  final 
concentrations  reflect  GAF  sources,  all 
regional  sources,  background,  and 
future  growth. 

Comments 

1.  A  formula  is  not  included  to 
calculate  emissions  from  percent  sulfur 
and  heating  value  data.  An  approvable 
formula  must  be  included  in  the  order. 

2.  The  order  requires  that  the  method 
used  to  determine  the  sulfur  content  of 
asphalt  be  included  in  the  certification.  ^ 
The  asphalt  sulfur  method  must  be 
identified  in  the  Administrative  Order. 

3.  An  additional  enforcement  concern 
regards  the  testing  of  the  knockout  oil 
on  a  monthly  basis.  Daily  or  weekly 
testing  of  the  mixture  of  fuel  oil  and 
knockout  oil  must  be  conducted  at  the 
inlet  of  the  boiler,  to  provide  for 
continuous  compliance  and  for 
protection  of  the  short-term  NAAQS. 

4.  Part  of  the  demonstration  of 
compliance  with  emission  and 
operating  limits  involves  obtaining  and 
maintaining  a  fuel  supplier  certification. 
The  Administrative  Order  states  that  the 
certification  must  include  the  method 
used  to  determine  the  sulfur  content  of 
the  fuel  oil.  It  must  be  made  clear  that 
the  method  used  must  be  an  approved 
ASTM  method  as  listed  in  CFR  part  60. 
appendix  A,  method  19,  section  5.2.2. 

Minneapolis  Energy  Center, 
Incorporated 

The  Minneapolis  Energy  Center 
(MEC)  contains  three  facilities  which 
emit  sulfur  dioxide  into  the  atmosphere. 
Those  facilities  are:  (1)  The  Minneapolis 
Energy  Center  Main  Plant  which 
contains  four  boilers  and  one  emergency 
diesel  generator;  (2)  the  Baker  Boiler 
Plant  which  contains  three  boilers;  and 
(3)  the  Soo  Line  Boiler  Plant  which 
contains  three  boilers.  The  MEC  Main 
Plant  boilers  can  operate  on  natural  gas, 
distillate  oil,  or  residual  oil.  The 
emergency  generator  operates  on 
distillate  fuel  oil.  The  Baker  and  Soo 
Boiler  Plants  can  operate  on  natural  gas. 
or  distillate  oil.  Unlike  the  other 
Administrative  Orders  submitted  with 
this  revision,  the  MEC  order 
incorporates  "total  facility  emission 
limits"  in  addition  to  specific  source 
limits.  The  total  facility  emission  limits 
are  as  follows: 
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A=applies  when  any  one  or  more  of  the 
four  boilers  at  the  Main  Plant  are 
operating  on  oil  and  none  of  the  six 
boilers  at  the  Baker  Boiler  Plant  and 
Soo  Line  Boiler  Plant  are  operating 
on  oil. 
B=applies  when  tl^ie  following  are 
operating  on  oil:  (1)  Any  one  or 
more  of  the  four  boilers  at  the  Main 
Plant:  (2)  Boiler  No.  6  at  the  Baker 
Boiler  Plant;  and  (3)  one  or  more  of 
the  three  boilers  at  the  Soo  Line 
Boiler  Plant. 
C=applies  when  the  following  are 
operating  on  oil.  (1)  Any  one  or 
more  of  the  four  boilers  at  the  Main 
Plant;  (2)  Boiler  Nos.  1  and  6  at  the 
Baker  Boiler  Plant;  and  (3)  any  one 
or  more  of  the  three  boilers  at  the 
Soo  Line  Boiler  Plant. 
D=applies  when  the  following  are 
operating  on  oil:  (1)  Any  one  or 
more  of  the  four  boilers  at  the  Main 
Plant:  (2)  Boiler  Nos.  1.  5,  and  6  at 
the  Baker  Boiler  Plant;  and  none  of 
the  three  boilers  at  the  Soo  Line 
Boiler  Plant. 
E=applies  when  the  following  are 
operating  on  oil:  (1)  Any  one  or 
more  of  the  four  trailers  at  the  Main 
Plant:  (2)  Boiler  Nos.  1.  5.  and  6  at 
the  Baker  Boiler  Plant:  and  (3)  any 
one  or  more  of  the  three  boilers  at 
the  Soo  Line  Boiler  Plant. 
In  addition  to  the  above  total  facility 
emission  limits,  the  Company  shall 
impose  the  following  hmits  on 
individual  sources  at  the  three  facilities: 
At  MEC,  emission  points  nos.  1  &  3 
(boilers  1,  2,  and  3)  are  limited  to  1.6  lbs 
of  SCb/mmBTU  when  burning  residual 
oil  and  0.6  lbs  of  S02/mmBTU  when 
burning  distillate  oil.  Emission  point  no. 
2  (boiler  4)  is  limited  to  0.16  lbs  of  SOj/ 
mmBTU  when  burning  residual  oil  and 
0.6  lbs  of  SOj/mmBTU  when  burning 
distillate  oil.  The  emergency  generator 
is  limited  to  0.5  lbs  of  SOj/mmBTU. 
Emission  points  1  and  2  (boilers  1,  5, 
and  6)  at  the  Baker  Boiler  Plant  are 
limited  to  0.6  lbs  of  SO^/mmBTU.  At  the 
Soo  Line  Boiler  Plant,  emission  plant 
no.  1  (boile.^  1,  2,  and  3)  is  limited  to 
0.6  lbs  of  SOz/mmBTU.  The  Company 
may  not  operate  the  boilers  above  the 
rated  heat  input  hsted  in  the 
Administrative  Order  at  the  Baker  Boiler 


Plant,  the  Soo  Line  Boiler  Plant,  and  the 
emergeiK^  generator  at  the  MEC  Main 
Plant. 

Compliance  for  boilers  1,  2,  and  3  at 
the  Main  Plant  facility  is  determined 
through  the  use  of  stack  tests,  and  daily 
sampling  and  analysis  of  residual  oil, 
and  vendor  certification  of  each  delivery 
of  distillate  oil.  In  addition,  a 
continuous  fuel  monitoring  system 
capable  of  providing  lbs  of  SO2  per  hour 
information  is  employed.  Compliance  at 
boiler  #4  will  be  determined  tlmiugh  the 
use  of  a  continuous  emission 
monitoring  system.  The  emergency 
generator  will  utilize  distillate  fuel 
analysis  to  determine  compliance.  At 
the  Baker  Plant,  compliance  for  boilers 
#5  and  #6  are  to  be  determined  through 
an  initial  stack  test,  and  then  by 
obtaining  vendor  certi^cation  of  the 
sulfur  content  of  earii  delivery  of 
distillate  fuel.  At  the  Soo  Line  Plant, 
compliance  at  boilers  1  through  3  will 
be  determined  by  an  initial  stack  test 
and  then  by  obtaining  vendor 
certification  of  the  sulfur  content  of 
each  delivery  of  distillate  fuel. 

The  dispersion  modeling  conducted 
for  MEC  reflected  the  multiple  operating 
scenarios  which  are  possible  at  tne  three 
facilities.  Source  groups  were  utilized  to 
investigate  the  impact  of  the  various 
scenarios.  The  final  modeling  run, 
reflecting  SO2  emission  limits  when  all 
boilers  are  operating,  resulted  in 
predicted  modeled  concentrations,  plus 
background  and  growth,  of  1282.9  ^g/m^ 
and  363.9  \ig/mi  for  the  3  and  24  hour 
averages,  respectively.  These  values  are 
below  the  NAAQS  for  SO2. 

Comments 

1.  There  are  some  possible  operating 
scenarios  not  specified  in  the  Total 
Facihty  Emission  Limit  such  as:  some  of 
the  Baker  Boilers  are  operating  and  none 
of  the  Soo  Boilers,  or  Baker  Boiler  1 
and/or  Boiler  5  are  operating  and  not 
Boiler  6.  In  these  cases,  the  individual 
limits  apply  as  stated  in  section  1^.3.  as 
stated  in  thie  Administrative  Order.  It 
has  not  been  shown  that  this  scenario 
provides  for  attainment  of  the  NAAQS. 
Either  the  cases  specified  in  the 
Administrative  Order  must  be  rewritten 
to  include  all  possible  operating 
scenarios,  or  it  must  be  shown  that  the 


"unmodeled"  scenarios  provide  for 
attainment. 

2.  The  Total  Facility  Emission  Limit 
involves  lbs  of  S02/hr  limits  for  3-hour, 
24-hour,  and  annual  averaging  periods. 
The  Administrative  Order  does  not 
indicate  what  limit  would  apply  if  the 
scenario  changes  in  the  middle  of  an 
averaging  period.  It  must  be  stated  in 
the  Administrative  Order  what  limit 
applies  when  operating  scenarios  only 
span  partial  averaging  periods. 

3.  In  the  event  of  a  Dreakdown  of 
control  equipment,  the  company  must 
switch  to  natural  gas.  If  natural  gas 
supplies  are  interrupted,  the  company 
may  bum  distillate  oil.  There  are  no 
provisions  for  keeping  records  on 
whether  natural  gas  service  has  been 
interrupted.  These  provisions  must  be 
included  in  the  Administrative  Order. 

4.  Again,  a  formula  must  be  added  to 
convert  percent  sulfur  and  heating  value 
data  to  pounds  of  SO2  per  million  BTU 
so  a  comparison  can  be  made  with  the 
emission  limits. 

5.  In  Exhibit  1  of  the  Administrative 
Order,  the  three  emission  units  for 
emission  point  No.  1  at  the  Soo  LJne 
boiler  plant  are  all  referred  to  as  Boiler 
No.  1.  The  emission  units  must  be 
identified  as  Boiler  No.  1,  Boiler  Na  2, 
and  Boiler  No.  3. 

General  Comment 

A  general  comment  applies  to  each  of 
the  above  Administrative  Orders.  All 
five  Administrative  Orders  contain 
emission  limits  written  as  lbs  of  SO2/ 
mmBTU.  None  of  the  limits  have  an 
averaging  time  associated  with  them. 
This  leads  to  the  assumption  that  the 
limits  exist  on  an  instantaneous  basis.  If 
this  is  the  case,  the  Administrative 
Orders  must  state  this.  Otherwise,  other 
appropriate  averaging  times  must  be 
applied  to  the  emission  limits  to  insure 
protection  of  the  short-term  standards. 

Section  172  Requirements 

Air  Quality  Control  Region  131  is 
classified  as  a  nonattainment  area  for 
the  primary  NAAQS  for  sulhu:  dioxide. 
As  a  result,  sulfur  dioxide 
nonattainment  area  plans  must  meet  the 
requirements  of  subpart  1  of  part  D  of 
Title  I  of  the  Qean  Air  Act,  particularly 
section  172(c). 
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Section  172(c)(1)  sUtes  that  these 
plans  must  require  reasonably  available 
control  measures.  The  submittal 
includes  modeling  data  designed  to 
show  that  the  area  will  achieve 
attainment  of  the  SO2  NAAQS  with  the 
control  measures  fully  implemented. 
Because  the  measures  are  sufficient  to 
demonstrate  attainment,  the  control 
measures  satisfy  the  SO2  RACT 
requirements. 

Section  172(c)(2)  states  that  plans 
shall  require  reasonable  further 
progress.  The  term  "reasonable  further 
progress"  is  defined  In  section  171(B)(1) 
as  "such  annual  incremental  reductions 
in  emission  of  the  relevant  air  pollutant 
as  are  required  by  this  part  or  may 
reason^ly  be  required  by  the 
Administrator  for  the  purpose  of 
ensuring  attainment  of  the  applicable 
NAAQS  by  the  applicable  date."  The 
Administrative  Orders  included  in  the 
submittal  generally  provide  for 
immediate  comphance. 

Section  172(cj(3)  requires  a  suitable 
emission  inventory.  An  emission 
inventory  accompanied  the  submittal. 
The  emission  inventory  followed  the 
guidance  in  the  "Guideline  on  Air 
Quahty  Models  (Revised)",  including 
Supplement  A  (1987),  in  regards  to  the 
use  of  allowable  versus  actual 
emissions. 

Section  172(c)(4)  mandates  that  any 
stationary  source  growth  margin 
included  in  the  SO*  must  be  expressly 
identified  and  quantified.  The 
attamment  demonstration  identifies  8.7 
jig/m3  and  30.8  ^g/mJ  as  future  growth 
margins  for  24-hour  and  3-hour 
averages,  respectively.  This  is  adequate. 

Section  172(c)(5)  mandates  a  suitable 
permit  program  for  new  and  modified 
major  stationaiy  sources.  A  new  source 
f>ermittins  program  for  nonattainment 
areas  has  been  submitted  to  USEPA  by 
MPCA  and  is  currently  undergoing 
review.  It  will  be  addressed  in  a 
separate  rulemaking.  Prevention  of 
Significant  Deterioration  (PSD)  is 
delegated  and  a  general  permitting  rule 
has  been  SIP  approved. 

Section  172Cc)(6)  requires  enforceable 
limitations  sufficient  to  provide  for 
attainment  The  comments  included  in 
this  notice  pertain  primarily  to  the 
enforceability  of  the  limits  in  the 
Administrative  Orders.  If  these 
comments  are  adequately  addressed,  the 
limitations  will  be  sufficient  to  provide 
for  attainment. 

Section  172(c)(7)  mandates 
satisfaction  of  section  110(a)(2). 
Principle  among  the  requirements  of 
section  110(a)(2)  are  requirements  that 
the  State  adopt  its  limitations  following 
a  suitable  opportimity  for  public 
comment  The  MPCA  Ccunmissioner  has 


certified  that  the  pubic  hearing  was 
noticed  on  April  27, 1992,  and  was  held 
on  May  27, 1992. 

Paragraph  172(c)(8'  states  that  the 
Administrator,  in  sone  circumstances, 
may  allow  the  use  of  equivalent 
modeling  emission  ix  ventory.  and 
planning  procedures  MPCA  did  not 
utilize  this  authoriza  ion. 

Paragraph  172(c)(9l  requires  the  plan 
to  provide  for  implecientation  of 
specific  measures  to  )e  unde'laken  if 
the  area  fails  to  make  reasoneble  further 
progress  (i.e.,  contingency  measures),  or 
to  attain  the  primary  NAAQS  by  the 
attainment  date  appl  cable  under  this 
part.  The  May  31. 19'}1,  memorandum 
from  John  Calcagni,  Director,  Air 
Quality  Management  Division  to,  among 
others.  Director,  Air  tmd  Radiation 
Division,  Region  V,  provided  guidance 
on  SIP  requirements  'or  SO2 
nonattainment  areas.  The  memorandum 
discusses  contingency  measures  for  SO2 
and  states  that  it  is  uilikely  for  an  area 
to  implement  SO2  coitrols  and  fail  to 
attain  the  NAAQS.  Therefore,  EPA 
interprets  "continger  cy  measures"  for 
SO2  to  include  the  ability  to  rely  on 
comprehensive  State  programs  to 
identify  violations  ax  d  to  provide  for 
compliance  and  enforcement. 
Minnesota  Stat.  §  IIJ  .071  provides  that 
the  provisions  issued  by  the  MPCA  may 
be  enforced  by  various  means.  The 
orders  also  contain  roporting 
requirements  necassi  jy  to  determine 
compliance.  Given  tlis  information,  it 
has  been  determined  that  the  submittal 
contains  appropriate  contingency 
measures. 

n.  Proposed  Rulemaking  Action 

The  USEPA  is  proi>o8ing  disapproval 
of  the  Minnesota  SIP  revision  for  SOj 
for  AQCR  131.  However,  if  the  above 
comments,  detailed  in  this  notice,  are 
adequately  addressee  in  revisions  to 
this  plan,  and  those  revisions  are 
submitted  to  USEPA  by  the  end  of  the 
30-day  comment  perod,  thee,  assuming 
no  other  substantive,  adverse  public 
comments  are  receiv  »d,  USE^A  will 
proceed  with  a  final  "ulemaking 
approving  the  SIP  revision  as  a  whole 
including  the  supplemental  submittal.  If 
at  the  end  of  the  3C-c  ay  comment 
period,  the  issues  arc  still  unresolved, 
final  rulemaking  distpproving  the  SIP 
revision  will  be  pron.ulgated. 

Public  comments  ere  solicited  on  the 
requested  SIP  revisic  n  and  on  USEPA's 
proposal  to  disappro  /e.  Public 
comments  received  by  October  13, 1993, 
will  be  considered  in  the  development 
of  USEPA's  final  rul(  making  action. 

Nothing  in  this  act  .on  should  be 
construed  as  permitl  ng,  allowing  or 
establishing  a  precedent  for  sny  future 


request  for  revision  to  any  SIP.  USEPA 
shall  consider  each  request  for  revision 
to  the  SIP  in  light  of  specific  technical, 
economic,  and  environmental  factors 
and  in  relation  to  relevant  statutory  and 
regulatory  requirements. 

This  action  has  been  classified  as  a 
Table  2  action  by  the  Regional 
Administrator  under  the  procedures 
published  in  the  Federal  Register  on 
January  19, 1989.  (54  FR  2214-2225). 
On  January  6,  1989,  the  Office  of 
Management  and  Budget  (0MB)  waived 
Table  2  and  3  SIP  revisions  (54  FR  2222) 
from  the  requirements  of  Section  3  of 
Executive  Order  12291  for  a  period  of  2 
yeara.  USEPA  has  submitted  a  request 
for  a  permanent  waiver  for  Table  2  and 
3  SIP  revisions.  0MB  has  agreed  to 
continue  the  temporary  waiver  imtil 
such  time  as  it  rules  on  USEPA's 
request. 

Under  the  Regulatory  Flexibility  Act, 
5  U.S.C.  600  et  seq..  USEPA  must 
prepare  a  regulatory  flexibility  analysis 
assessing  the  impact  of  any  proposed  or 
final  rule  on  small  entities.  (5  U.S.C.  603 
and  604.)  Alternatively.  USEPA  may 
certify  that  the  rule  will  not  have  a 
significant  impact  on  a  substantial 
number  of  small  entities.  Small  entities 
include  small  businesses,  small  not-for- 
profit  enterprises,  and  government 
entities  with  jurisdiction  over 
populations  of  less  than  50,000. 

List  of  Subjects  in  40  CFR  Part  52 

Air  pollution  control.  Environmental 
protection,  Incorporation  by  reference. 
Reporting  and  recordkeeping 
requirements.  Sulfur  oxides. 

Note— Incorporation  by  reference  of  the 
State  Implementation  Plan  for  the  State  of 
Minnesota  was  approved  by  the  Director  of 
the  Federal  Register  on  July  1, 1982. 

Authority;  42  U.S.C  7401-7671  q. 

Dated:  May  21. 1993. 
Valdas  V.  Adunkus. 
Regional  Administrator. 
(FR  Doc.  93-22299  FUed  9-10-93;  8:45  ami 
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40  CFR  Parts  122. 123, 131.  and  132 

[FRL  4729-3] 

RIN2O4O-AC0e 

Proposed  Wstsr  Quality  Guidance  for 
the  Graat  Lakes  System 

AGENCY:  U.S.  Environmental  Protection 

Agency. 

ACnON:  Proposed  rule;  availability  of 

report;  extension  of  comment  period. 

SUMMARY:  The  purpose  of  this  document 
is  to  announce  the  availability  of  a 
report  that  EPA  is  considering  as  it 
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develops  the  final  Water  Quality 
Guidance  for  the  Great  Lakes  System;  to 
request  public  comment  on  the  possible 
application  of  the  recommendations  set 
forth  in  this  report  in  the  final 
Guidance;  and  to  extend  the  comment 
period  solely  for  the  purpose  of 
receiving  comments  on  the  two  reports 
announced  in  the  August  9, 1993. 
Federal  Register  (5«  FR  42266)  that  EPA 
is  also  considering  as  it  develops  the 
final  Guidance.  The  proposed  Guidance 
was  published  in  the  April  16, 1993, 
Federal  Register  (58  FR  20802).  with 
corrections  published  at  58  FR  21046 
and  58  FR  42266. 

The  report  being  made  available  is: 
"Review  of  the  Methodology  for 
Developing  Ambient  Water  Quality 
Criteria  for  the  Protection  of  Human 
Health."  EPA  wants  to  ensure  that  the 
public  has  an  opportunity  to  comment 
on  whether  any  of  the  recommendations 
in  this  report  should  be  adopted  in  the 
final  Great  Lakes  Water  QuaUty 
Guidance  methodologies  for 
development  of  human  health  criteria 
and  values.  EPA  is  also  extending  the 
comment  pwriod  solely  for  the  purpose 
of  receiving  conunents  on  two  rep>orts 
entitled:  "Revision  of  Methodology  for 
Deriving  National  Ambient  Water 
Quality  Criteria  for  the  Protection  of 
Human  Health:  Report  of  Workshop  and 
EPA's  Preliminary  Recommendations," 
and  "Interim  Rep>ort  on  Data  and 
Methods  for  Assessment  of  2,3,7,8- 
Tetrachlorodibenzo-p-dioxin  Risks  to 
Aquatic  Life  and  Associated  Wildlife." 
DATES:  Written  comments  should  be 
submitted  on  or  before  October  13, 
1993.  Comments  postmarked  after  this 
date  may  not  be  considered. 
ADDRESSES:  Send  written  comments  to 
Wendy  .Schumacher,  Water  Quality 
Branch  (WQS-lfil),  US.  EPA.  Region  V, 
77  West  lackson  Blvd.,  Chicago,  Illinois. 
60604  (telephone:  312-886-0142). 
Commenters  are  requested  to  submit 
one  original  and  4  copies  of  their 
written  comments.  In  addition.  EPA 
encourages  commenters  to  provide  one 
copy  of  their  comments  in  electronic 
format,  preferably  5.25"  or  3.5"  diskettes 
compatible  with  WordPerfect  for  DOS. 
A  copy  of  the  reports  identified  in  this 
document  are  available  for  inspection 
and  copying  at  the  U.S.  EPA  Region  V 
Records  Center.  77  W.  Jackson  Blvd.. 
Chicago,  Illinois,  by  appointment  only. 
Appointments  may  be  made  by  calling 
Wendy  Schumacher  (telephone:  312- 
886-0142).  A  reasonable  fee  will  be 
charged  for  photocopies.  The  three 
reports  are  also  available  by  mail  upon 
request  for  a  fee  (see  Document 
AvailabiUty  section  below  for  more 
infonnatiao). 


FOR  FURTHER  INFORMATKM  CONTACT: 
Kenneth  A.  Fenner.  Water  Quality 
Branch  Chief.  fWQS-16D.  U.S.  EPA 
Region  V,  77  W.  Jackson  Blvd..  Chicago, 
Illinois,  60604  (telephone:  312-353- 
2079). 

SUPPI^MENTARV  MfOMIATKM: 

I.  Availability  of  Document  and  Request 
for  Comments 

Section  304(a)(1)  of  the  Qean  Water 
Act  (33  U.S.C.  1314(a)(1))  requires  EPA 
to  publish  and  periodically  update 
ambient  water  quality  criteria.  These 
criteria  are  to  reflect  the  latest  scientific 
knowledge  on  the  identifiable  effects  of 
pollutants  on  public  health  and  welfare, 
aquatic  life  and  recreation.  Section 
118(c)(2)  of  the  Clean  Water  Act 
requires  EPA  to  publish  water  quality 
guidance  for  the  Great  Lakes  System 
which  includes  guidance  on  numerical 
limits  on  pollutants  in  ambient  Great 
Lakes  waters  to  protect  human  health, 
aquatic  life  and  wildlife. 

The  proposed  Water  Quality 
Guidance  for  the  Great  Lakes  System 
was  published  on  April  16. 1993.  in  the 
Federal  Register  (58  FR  20802). 
Corrections  to  the  proposed  preamble 
and  proposed  rule  text  were  published 
in  the  Federal  Register  on  the  same  date 
(58  FR  21046)  and  in  a  subsequent 
notice  published  in  the  August  9, 1993, 
Federal  Register  (58  FR  42266).  This 
Guidance,  once  finalized,  will  establish 
minimum  water  quality  standards, 
antidegradation  policies,  and 
implementation  procedures  for  waters 
within  the  Great  Lakes  System  in  the 
States  of  New  York,  Permsylvania,  Ohio, 
Indiana,  Illinois,  Minnesota,  Wisconsin, 
and  Michigan,  including  the  waters 
v«nthin  the  jurisdiction  of  Indian  Tribes. 

As  discussed  in  the  April  16. 1993, 
and  August  9,  1993,  Federal  Register 
notices,  the  prop>osed  Great  Lakes 
Human  Health  Methodology  differs 
from  current  National  Guidelines  for  the 
development  of  protective  criteria  for 
contaminants  that  may  adversely  affect 
human  health  in  ambient  water.  The 
National  Guidelines  can  be  found  at  45 
FR  79347,  dated  November  28. 1980. 
For  details  on  the  proposed  Great  Lakes 
Human  Health  Methodology,  including 
similarities  and  differences  with  the 
1980  National  Guidelines,  readers  are 
referred  to  the  preamble  discussion 
contained  in  the  April  16. 1993,  notice 
(58  FR  20863-20877). 

The  April  16, 1993,  profxjsed 
Guidance  indicated  that  £PA  is 
currently  in  the  process  of  reviewing 
and  revising  its  1980  National 
Guidelines.  EPA  believes  that  the 
National  Guidelines  should  be 
evaluated  from  time  to  time  to 


determine  whether  significant  advances 
have  occurred  in  the  science  which 
should  be  reflected  in  the  National 
methodology  guidelines.  As  part  of  the 
guidelines  revision  process,  EPA 
requested  a  Science  Advisory  Board 
(SAB)  review  of  changes  EPA  is 
considering  in  its  revision  of  the  1980 
National  Guidelines.  The  SAB  discussed 
EPA's  preliminary  recommendations  for 
revisions  during  its  February  9-10, 
1993,  meeting.  The  areas  discussed  at 
the  meeting  included  the  following 
technical  subjects:  (1)  Cancer  risk,  (2) 
non-cancer  risk,  (3)  bioaccumulation,  (4) 
exfKJsure,  (5)  microbiology,  and  (6) 
minimum  data  requirements.  The 
August  9, 1993.  Federal  Register  notice 
stated  that  the  SABs  report  of  its  review 
was  expected  this  year. 

The  SAB  transmitted  its  final  report  to 
Carol  M.  Browner.  Administrator  of 
EPA.  on  August  12. 1993.  The  report  is 
entitled.  "Review  of  the  Methodology 
for  Developing  Ambient  Water  Quality 
Criteria  For  the  Protection  of  Human 
Health."  prepared  by  the  Drinking 
Water  Committee  of  the  Science 
Advisory  Board,  August  12, 1993  (EPA 
Report  Number:  EPA-SAB-DWC-93- 
016).  The  report  is  being  placed  in  the 
administrative  record  for  the  proposed 
Great  Lakes  Water  Quality  Guidance, 
and  is  available  to  the  public  as 
described  in  section  III  of  this  notice. 
EPA  invites  comments  on  whether  any 
of  the  fmdings  or  recommendations  in 
this  report  should  be  adopted  in  the 
final  Great  Lakes  Water  Quality 
Guidance  methodologies  for  the 
development  of  human  health  criteria 
and  values.  EPA  will  consider  the  SAB 
report  and  any  public  comments 
submitted  in  response  to  this  notice  in 
the  preparation  of  the  final  Great  Lakes 
Guidance.  EPA  encourages  the  public  to 
send  one  original  and  4  copies  of  their 
written  comments  to  Ms.  Wendy 
Schumacher  at  the  address  specified  at 
the  beginning  of  this  notice. 

EPA  is  providing  this  notice  of 
availability  and  placing  the  SAB  report 
in  the  administrative  record  for  the 
proposed  Great  Lakes  Water  Quality 
Guidance  because  EPA  intends  to 
consider  all  the  recommendations 
concerning  issues  associated  with  the 
National  Guidelines  revision,  and 
discussed  in  the  SAB  report,  in  the 
development  of  final  Water  Quality 
Guidance  for  the  Great  Lakes  System. 

n.  Extension  of  Comment  Period  for 
Two  Reports 

EPA  announced  the  availability  of 
two  reports  in  the  August  9. 1993, 
Federal  Register  (58  FR  42266).  The 
first  report,  entitled,  "Revision  of 
Methodology  for  Deriving  National 
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Ambient  Water  Quality  Criteria  for  the 
Protection  of  Human  Health:  Report  of 
Workshop  and  EPA's  Preliminary 
Recommendations  for  Revision,'* 
prepared  by  the  Human  Risk 
Assessment  Branch.  U.S.  EPA  OfRce  of 
Water,  January  8, 1993,  was  provided  to 
the  SAB  for  their  review  prior  to  their 
February  9-10, 1993,  meeting  on  the 
proposed  revisions  to  the  1980  National 
Guidelines.  The  second  report  is 
entitled,  "Interim  Report  on  Data  and 
Methods  for  the  As.sessment  of  2. 3,7,8- 
Tetrachlorodibenzo-p-dioxin  Risks  to 
Aquatic  Organisms  and  Associated 
Wildlife,"  prepared  by  the  Office  of 
Research  and  Development,  U.S.  EPA. 
March  1993  (EPA  Report  Number:  EPA/ 
600/R-93/055).  EPA  placed  the  two 
reports  in  the  administrative  record  for 
the  Great  Lakes  Guidance  because  EPA 
will  consider  information  in  these 
documents  as  it  finalizes  the  Greet 
Lakes  Guidance.  A  summary  of  the 
information  provided  in  these  two 
reports  and  the  issues  relevant  to  the 
Great  Lakes  Guidance  are  discussed  in 
the  August  9. 1993,  notice.  Readers  are 
referred  to  that  notice  for  additional 
details. 

In  this  notice.  EPA  is  extending  the 
public  comment  period  for  the  two 
reports  to  October  13.  1993.  to  provide 
additional  time  for  public  review  and 
comment.  EPA  believes  that  extension 
of  the  comment  period  for  this  limited 
purpose  is  necessary  because  several 
reviewers  expressed  difficuhy  in 

aaring  comments  simultaneously  on 
the  April  16. 1993.  proposed 
Guidance  and  the  issues  raised  in  the 
two  reports  announced  on  August  9. 
1993.  and  because  the  SAB  report  being 
announced  in  this  notice  addresses  the 
same  issues  as  those  in  the  first  report 
announced  on  August  9. 1993. 

III.  Document  AvaiUbility 

The  three  reports  that  are  referenced 
in  this  document  are  available  for 
inspection  and  photocopying  in  the 
administrative  record  for  this 
rulemaking  at  the  address  listed  at  the 
beginning  of  this  preamble.  A 
reasonable  fee  will  be  charged  for 
photocopies. 

The  reports.  "Revision  of 
Methodology  for  Deriving  National 
Ambient  Water  Quality  Criteria  for  the 
Protection  of  Human  Heahh:  report  of 
Workshop  and  EPA's  Preliminary 
Recommendations  for  Revision" 
("Preliminary  Recommendations"),  and 
"Review  of  the  Methodology  for 
Developing  Ambient  Water  Quality 
Criteria  for  the  Protection  of  Human 
Health"  ("SAB  Report"),  are  also 
available  for  a  fee  upon  written  request 
or  telephone  call  to  the  National 


Technical  Infomv  tion  Service  (NTIS), 
U.S.  Department  c  f  Commerce,  5285 
Port  Royal  Road.  Springfield,  VA  22161. 
The  toll  free  numl)er  is  800-553-6847 
and  th.e  local  number  is  703-487-6847. 
Alternatively,  copies  may  be  obtained 
for  a  fee  upon  wri  ten  request  or 
telephone  call  to  the  Educational 
Resources  Infomu  tion  Center/ 
Clearinghouse  for  Science.  Mathematics 
and  Environment!  1  Education  (ERIC/ 
CSMEE),  Chambeis  Road,  Room  310. 
Columbus,  Ohio  43212  (phone  number: 
614-292-6717).  W  hen  ordering,  please 
include  the  NTIS  accession  number  (PB 
93-213494  for  the  "Preliminary 
Recommendation.'  "  report  and  PB  93- 
227007  for  the  SA  3  report),  or  the  ERIC/ 
CSMEE  accession  number  (687-D  for 
the  "Preliminary  recommendations" 
report  and  696-D  or  the  SAB  report). 
The  report,  "Inturim  Report  on  Data 
and  Methods  for  Assessment  of  23,7.8- 
Tetrachlorodibenzo-p-dioxin  Risks  to 
Aquatic  Life  and  /.ssociated  Wildlife," 
is  also  available  U]Hin  written  request  or 
telephone  call  to  t  le  Center  for 
Environmental  Re:«arch  Infonnation, 
EPA  Office  of  Research  antJ 
Development,  26  \i/est  Martin  Luther 
King  Drive,  Qncinnati,  Ohio  45268 
(phone  number:  51 3-569-7562). 

Dated:  September  <).  1993. 
Tudor  T.  Davies, 

Acting  Deputy  Assistint  Administrator. 
|FR  Doc  93-22466  F  led  9-10-93:  8  45  ami 
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DEPARTMENT  OF  THE  INTERIOR 

Bureau  of  Land  Management 

43  CFR  Parts  546€,  5510, 9230,  and 
9260 

[WO-230-6310-02-a4  1A] 

RIN  1004-AB97 

Free  Use  of  Ttmbe*;  Generak 
Trespass:  Law  Enforcemert;  CrimlnaJ 

AGENCY:  Bureau  of  Land  Management, 

Interior. 

ACTION:  Proposed  rule. 

SUMMARY:  This  projXised  rule  would 
amend  provisions  tf  the  existing 
regulations  on  timber  trespass.  The  rule 
would  edit  the  existing  regulations  to 
make  them  more  orderly  and  easier  to 
read,  and  add  a  list  of  prohibited  acts  to 
provide  guidance  concerning  the 
administration  of  fcrest  product 
contracts  and  free  use  permits  and  law 
enforcement. 

The  rule  is  a  continuation  of  the  e^ort 
to  provide  more  eff«K:tive  control  of 
trespass  of  timber  aid  other  vegetative 


resources  on  public  lands,  it  would 
provide  further  guidance  to  supplement 
the  final  rule  published  on  March  11, 
1991  (56  PR  10173). 
DATES:  Comments  should  be  submitted 
by  November  12, 1993.  Comments 
received  or  [>ostmarked  after  the  above 
date  may  not  be  considered  in  the 
decisionmaking  process  on  the  final 
rule. 

ADDRESSES:  Comments  should  be  sent 
to:  Director  (140),  Bureau  of  Land 
Management,  room  5555,  Main  Interior 
Building.  1849  C  Street.  NW.. 
Washington,  DC  20240.  Comments  mil 
be  available  for  public  review  at  the 
above  address  during  regular  business 
hours  (7:45  a.m.  to  4:15  p.m.).  Monday 
through  Friday. 

FOR  FURTHER  INFORMATKM  CONTACT:  Ed 
Shepard.  (2C2)  653-6864. 
SUPPI.EMENTARY  INFORMATION:  This  rule 
proposes  to  make  some  editorial 
changes  to  the  existing  regulations  to 
make  them  easier  to  use  and  also 
proposes  to  add  some  additional 
language  to  provide  guidance  on  actions 
that  are  prohibited  with  regard  to  forest 
product  sales  and  free  use  permits. 

In  order  to  provide  further  guidance 
on  actions  that  are  not  permitted  on 
public  lands  and  proper  conduct  of 
operations  under  contracts  and  permits 
for  cutting  and  removal  of  forest 

£roducts,  a  list  of  prohibited  acts  is 
Bing  included  in  this  proposed  rule. 
The  following  acts  would  be  prohibited: 

1.  Cutting,  removing,  or  otherwise 
damaging  any  tin^r,  tree,  or  other 
vegetative  resource,  except  as 
iiuthorized  by  a  forest  product  sale 
contract,  permit,  or  Federal  law  or 
regulation. 

2.  Cutting  any  standing  tree,  under  a 
permit  or  timber  sale  contract,  before  a 
BLM  employee  has  marked  it  or  has 
otherwise  designated  it  for  cutting. 

3.  Removing  any  timber  or  other 
vegetative  resource  cut  under  a  permit 
or  timber  sale  contract,  except  to  a  place 
designated  for  scaling  or  measurement, 
or  removing  it  from  that  place  before  it 
is  scaled,  measured,  counted,  or 
otherwise  accounted  for  by  a  BLM 
employee. 

4.  Stamping,  marking  with  paint, 
tagging,  or  otherwise  identifying  any 
tree  or  other  vegetative  resources  in  a 
manner  similar  to  that  employed  by 
BLM  employees  to  mark  or  designate  a 
tree  or  other  vegetative  resources  for 
cutting,  removal,  or  transportaticm. 

5.  Loading,  removing,  or  hauling 
timber  or  other  vegetative  resources 
without  a  valid  permit  or  forest  product 
sale  contract  that  authorizes  such 
actions  and  pertains  to  the  material  in 
question. 
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6.  Violating  any  of  the  terms  and 
conditions  of  a  permit  or  forest  product 
sale  contract. 

7.  Failing  to  have  in  possession  and/ 
or  produce  for  inspection  upon  demand 
of  a  BLM  employee  or  official  of  a 
cooperating  law  enforcement  agency 
any  required  permit  or  forest  product 
sale  contract. 

8.  Violating  any  State  or  local 
ordinances  relating  to  local  permits, 
tagging,  and  transportation  of  forest 
products. 

9.  Violating  any  of  the  provisions 
regulating  export  and  substitution 
contained  in  subpart  5403. 

10.  Obtaining  any  forest  product  sale 
contract  or  permit  by  fraud. 

11.  Negligent  or  intentional 
destruction  of  or  injury  to  any  timber  or 
other  vegetative  resource  during 
operations  under  a  forest  product  sale 
contract  or  permit. 

Proposed  Amendment  to  43  CFR  Part 
5460 

Part  3460  contains  guidance  for  the 
administration  of  contracts  for  the  sale 
of  forest  products.  The  final  rule 
published  on  March  11,  1991  (56  FR 
10173).  added  a  section  listing 
minimum  requirements  to  ensure 
contract  compliance.  However,  it  did 
not  provide  a  list  of  prohibited  acts  and 
clearly  indicate  that  commission  of  such 
acts  is  a  violation  of  law.  This  proposed 
rule  will  add  a  section  listing  prohibited 
acts  and  making  it  clear  that 
commission  of  any  of  these  acts  is  a 
violation  of  these  regulations  and 
therefore  would  render  any  person 
responsible  for  such  violation  liable  for 
civil  damages  for  trespass  and  subject  to 
criminal  penalties  under  Federal  law. 

The  final  rule  published  on  March  11, 
1991  (56  FR  10173)  included  a 
provision  in  43  CFR  9239.1-l(c)  for 
cancellation  of  a  contract  or  permit  for 
failure  to  comply  with  the  terms  and 
conditions  of  such  contract  or  permit. 
This  proposed  rule  would  remove  this 
paragraph  from  section  9239.1-1  and 
put  it  in  §5462.1.  so  that  all  the 
regulations  on  contract  compliance 
would  be  in  one  subpart. 

Proposed  Amendment  to  43  CFR 
Subpart  5511 

43  CFR  5511.1-l(f)(3)  states  that, 
where  permits  are  secured  by  fraud  or 
where  timber  is  not  taken  or  used  in 
accordance  with  regulations  or  law.  the 
Government  may  enforce  the  same  civil 
and  criminal  liabilities  as  in  other  cases 
of  timber  trespass.  This  provision  is 
repeated  in  part  9260  of  these 
regulations  (§  9265.5(a)).  This  proposed 
rule  would  remove  this  provision  from 
section  5511.1.  and  a  new  prohibited 


acts  section  would  be  added  to  the 
subpart.  Qvil  liabilities  would  be  listed 
in  §9239.1  and  criminal  penalties 
would  be  listed  in  §  9265.6. 

Paragraph  551 1.1 -4(e)  has  the  same 
provisions  as  paragraph  S511.1-l(f)(3). 
except  that  it  applies  specifically  to 
lands  under  oil  and  gas  leases.  This 
proposed  rule  would  combine 
prohibitions  against  fraudulent 
applications  and  misuse  of  timber  from 
free  use  permits  on  oil  and  gas  leases 
with  other  types  of  fraudulent 
applications  and  misuse  of  timber, 
liiese  prohibitions  would  be  put  in  the 
new  prohibited  acts  section. 

The  proposed  rule  would  remove 
§  5511.1-4(0.  and  incorporate  the 
prohibition  against  sale,  speculation,  or 
use  of  timber  by  persons  other  than  the 
permittee  into  the  prohibited  acts 
section  of  the  proposed  rule. 

Section  5511.2-1  has  two  incorrect 
references.  Reference  is  made  to 
§5511.2-4  when  the  correct  reference  is 
to  §5511.1-4.  There  is  also  a  reference 
to  a  nonexistent  section  in  the  last 
sentence  of  this  paragraph.  The 
proposed  rule  would  revise  this 
paragraph  to  correct  the  first  reference 
and  remove  the  second. 

The  proposed  rule  would  amend 
§  5511.2-4  by  changing  •5511.2-6"  to 
"5511. 2-5". 

43  CFR  5511.2-5  states  the  liability  of 
persons  cutting  timber  from  the  public 
lands  in  Alaska,  other  than  in 
accordance  with  sections  5511.2-1  to 
5511.2-6.  The  proposed  rule  removes 
this  paragraph  from  this  part  and  puts 
it  in  part  9230 — Trespass. 

43  CFR  5511.2-7  has  an  incorrect 
reference  at  the  end  of  the  section. 
"§  5511.2-4"  should  read  "§  5511.1-4". 
This  correction  is  made  in  the  proposed 
rule. 

Amendment  of  Part  9230 

Section  9239.1  is  being  revised  to 
include  all  the  regulations  on  timber 
and  other  vegetative  resource  trespass  in 
this  one  section.  This  will  make  it  much 
easier  to  find  the  regulations  pertaining 
to  timber  and  other  vegetative  resource 
trespass. 

A  paragraph  stating  the  measure  of 
damages  for  purchasing  material  from  a 
willful  trespasser  was  mistakenly 
omitted  when  this  provision  was 
rewritten  in  the  final  rule  published  on 
March  11. 1991  (56  FR  10173).  This 
proposed  rule  would  add  that  provision. 

Amendment  of  Part  9260 

Subpart  9265  would  be  revised  to 
include  only  the  regulations  pertaining 
to  criminal  penalties  for  violations  of 
the  provisions  in  subparts  5462  and 
5510.  The  proposed  rule  would  make 


any  violations  of  the  prohibited  acts 
listed  in  subparts  5462  and  5510  subject 
to  these  penalties  and  the  title  would  be 
changed  to  "Timber  and  Other 
Vegetative  Resource  Management".  The 
proposed  rule  would  also  include 
penalties  provided  for  in  the  Federal 
Land  Policy  and  Management  Act  of 
1976  (43  use.  1733). 

The  principal  author  of  this  proposed 
rule  is  Richard  Bird.  Division  of 
Forestry,  assisted  by  the  staff  of  the 
Division  of  Legislation  and  Regulatory 
Management. 

It  is  hereby  determined  that  this 
proposed  rule  does  not  constitute  a 
major  Federal  action  significantly 
affecting  the  quality  of  the  human 
environment,  and  diat  no  detailed 
statement  pursuant  to  Section  102(2)(C) 
of  the  National  Environmental  Policy 
Act  of  1969  (42  U.S.C.  4332(2)(C))  is 
required.  The  BLM  has  determined  that 
this  proposed  rule  is  categorically 
excluded  from  further  environmental 
review  pursuant  to  516  Departmental 
Manual  (DM).  Chapter  2,  Appendix  1. 
Item  1.10,  and  that  the  proposal  would 
not  significantly  affect  the  10  criteria  for 
exceptions  listed  in  516  DM  2. 
Appendix  2.  Pursuant  to  the  Council  on 
Environmental  Quality  regulations  (40 
CFR  1508.4)  and  environmental  policies 
and  procedures  of  the  Department  of  the 
Interior,  "categorical  exclusions"  means 
a  category  of  actions  which  do  not 
individually  or  cumulatively  have  a 
significant  effect  on  the  human 
environment  and  which  have  been 
found  to  have  no  such  effect  in 
procedures  adopted  by  a  Federal  agency 
and  for  which  neither  an  environmental 
assessment  nor  an  environmeittal 
impact  statement  is  required. 

The  Department  of  the  Interior  has 
determined  under  Executive  Order 
12291  that  this  document  is  not  a  major 
rule.  A  major  rule  is  any  regulation  that 
is  likely  to  result  in  an  annual  effect  on 
the  economy  of  $100  million  or  more,  a 
major  increase  in  costs  or  prices  for 
consumers,  individual  industries. 
Federal,  State,  or  local  government 
agencies,  or  geographic  regions,  or 
significant  adverse  effects  on 
competition,  employment,  investment, 
productivity,  innovation,  or  on  the 
ability  of  United  States-based 
enterprises  to  compete  with  foreign- 
based  enterprises  in  domestic  or  export 
markets.  The  total  value  of  BLM 
vegetative  materials  lost  annually 
through  trespass  and  other  violations 
specified  in  the  rule  does  not  approach 
$100  million.  Therefore,  the  annual 
effect  on  the  economy  will  not  remotely 
approach  the  threshold  specified  in  the 
Eixecutive  Order.  There  would  be  no 
cost  increases  imposed  on  the  lumber 
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industry  other  than  those  caused  by 
violations  of  law,  and  there  would  thus 
be  no  substantial  increases  in  consumer 
costs  or  prices  resulting  from  the  rule, 
and  no  substantial  effects  on 
government  agencies  or  competition. 
Further,  for  the  same  reasons,  the 
Department  has  determined  under  the 
Regulatory  Flexibility  Act  (5  U.S.C  601 
et  seq.)  that  it  will  not  have  a  signiHcant 
economic  impact  on  a  substantial 
number  of  small  entities.  The  rule  does 
not  distinguish  between  business 
entities  based  on  their  size. 

The  Department  certifies  that  this 
proposed  rule  does  not  represent  a 
governmental  action  capable  of 
interference  with  ctmstitutionally 
protected  property  rights.  There  will  be 
no  private  property  rights  impaired  as  a 
result  of  this  rule.  Therefore,  as  required 
by  Executive  Order  12630,  the 
Department  of  the  Interior  has 
determined  that  the  rule  would  not 
cause  a  taking  of  private  property. 

This  rule  does  not  contain 
information  collection  requirements  that 
require  approval  by  the  Office  of 
Management  and  Budget  under  44 
U.S.C.  3501  et  seq. 

List  of  Subjects 

43  CFR  Port  5460 

Forest  and  forest  products. 
Government  contracts.  Public  lands. 

43  CFR  Part  5510 

Forest  and  forest  products.  Public 
lands,  Surety  bonds. 

43  CFR  Part  9230 

Penalties.  Public  lands.     ' 
43  CFR  Part  9260 

Penalties,  Public  lands. 

For  the  reasons  stated  in  the 
preamble,  and  under  the  authorities 
cited  below,  parts  5460  of  Group  5000, 
5510  of  Group  5500,  Subchapter  E,  and 
parts  9230,  and  9260  of  Group  9200, 
Subchapter  I,  Chapter  II  of  Title  43  of 
the  Code  of  Federal  Regulations  are 
proposed  to  be  amended  as  set  forth 
below: 

PART  5460-SALES  ADMINISTRATION 

1.  The  authority  citation  for  part  5460 
continues  to  read  as  follows: 

Authority:  30  U.S.C.  601  et  seq.;  43  U.S.C 
11810. 

2.  Subpart  5462  is  amended  by  adding 
new  paragraph  (c)  to  section  5462.1  and 
new  section  5462.2  to  read  as  tollows: 

SS4«2.1    Contract  and  pannit  complianc*. 

(cHl)  The  authorized  officer  may 
cancel  a  contract  or  permit  up<ui 


determining  that  th< 
comply  with  a  law  ( 
authorized  officer  n^ 
contract  or  permit  u 
that  the  holder  has  i 
with  a  stipulation  o: 
contained  in  the  cor 
the  noncompliance 
public  interest.  Indi 
permits  may  contair 
defining  the  remedi' 
associated  with  non 
(2)  Cancellation  s! 
cases  of  intentional 
information  used  to 
contract. 


■  bolder  has  failed  to 
r  regulation.  The 
ay  also  cancel  a 
pon  determining 
ailed  to  comply 

requirement 
tract  or  f>ermit  and 
s  detrimental  to  the 
/idual  contracts  or 

specific  language 
js  or  penalties 
compliance, 
lall  be  mandatory  in 
falsification  of 
obtain  the  permit  or 


§5462^    Proha><1e<licts. 

(a)  The  acts  or  omissions  hsted  in 
paragraph  (b)  of  this  section  will  render 
the  person(s)  responsible  liable  to  the 
United  States  in  a  civil  action  for 
trespass,  and  such  person{s)  may  be 
prosecuted  criminally.  If  the  authorized 
officer  determines  such  acti  to  be 
detrimental  to  the  p  iblic  interest,  the 
contract  or  permit  nray  be  canceled.  See 
§  9239.1  of  this  title  for  trespass  and 
subpart  9265  of  this  title  for  criminal 
prosecution. 

fb)  The  following  ictivities  are 
prohibited: 

(1)  Cutting,  removing,  or  otherwise 
damaging  any  timbe*,  tree,  or  other 
vegetative  resource,  axcept  as 
authorized  by  a  forest  product  sale 
contract,  permit,  or  Federal  law  or 
regulation. 

(2)  Cutting  any  standing  tree,  under  a 
permit  or  timber  sale  contract,  before  a 
BLM  employee  has  marked  it  or  has 
otherwise  designated  it  for  cutting. 

(3)  Removing  any  timber  or  tAher 
vegetative  resource  cut  under  a  permit 
or  timber  sale  contract,  except  to  a  place 
designated  for  scaling  or  measurement, 
or  removing  it  from  that  place  before  it 
is  scaled,  measured,  counted,  or 
otherwise  accounted  for  by  a  BLM 
employee. 

(4)  Stamping,  marking  with  paint, 
tagging,  or  otherwise  identifying  any 
tree  or  other  vegetative  resources  in  a 
manner  similar  to  thit  employed  by 
BLM  employees  to  mark  or  designate  a 
tree  or  other  vegetative  resources  for 
cutting,  removal,  or  transportation. 

(5)  Loading,  ^emo^  ing,  or  hauling 
timber  or  other  vegetative  resources 
without  a  valid  pentrit  or  forest  product 
sale  contract  that  authorizes  such 
actions  and  portains  to  the  material  in 
question. 

(6)  Violating  any  of  the  terms  and 
conditions  of  a  ptnait  or  forest  pnxhict 
sale  contract. 

(7)  Failing  to  have  in  posaession  and/ 
or  produce  for  inspei::tion  upon  demand 
of  a  BLM  employee  or  official  of  a 


cooperating  law  enforcen>ent  agency  a 
valid  permit  or  forest  product  sale 
contract  while  engaging  in  any  activity 
connected  with  the  harvest  or  removal 
of  forest  products. 

(8)  Violating  any  State  or  local 
ordinances  relating  to  local  permits, 
tagging,  and  transportation  of  forest 
products. 

(9)  Violating  any  of  the  provisions 
regulating  export  and  substitution 
contained  in  subparts  5400,  5403,  and 
5420  of  this  title. 

(10)  Cfctaining  any  forest  product  sale 
contract  or  permit  by  fraud. 

(11)  Negligent  or  intentional 
destruction  of  or  injury  to  any  timber  or 
other  vegPtative  resource  during 
operations  under  a  forest  product  sale 
contract  or  permit. 

PART  5510— FREE  USE  OF  TIMBER 

3.  The  authority  citation  for  part  5510 
continues  to  read  as  follows: 

Authority:  61  Stat.  681,  as  amended;  69 
Stat.  367;  48  Stat  1269,  see.  11.  30  Stat.  414, 
as  amended.  R.S.  2478,  sec.  323.  41  Stat.  450; 
30  U.S.C  601  et  seq..  43  U.S.C  315,  48  U.S.C 
423.  43  U.S.C  1201,  30  U.S.C  189. 

Subpart  5511— Free  Use  Regulations 

§5511.1-1    [Amended] 

4.  Section  5511  1-1  is  amended  by 
removing  paragraph  (fl(3). 

$5611.1-4    [Amended] 

5.  Section  5511.1-4  is  amended  by 
removing  paragraphs  (e)  and  (f). 

6.  Section  5511.2-1  is  amended  by 
revising  paragraph  (a)  to  read  as  follows: 

§  551 1.2-1    Free  use  privilege;  cutting  by 
agent 

(a)  Except  as  provided  in  §  5511.1-4 
the  only  timber  which  may  be  cut  under 
§§5511.2-1  through  5511.2-5  for  free 
use  in  Alaska  is  timber  on  vacant  public 
lands  in  the  State  not  reserved  for 
national  forest  or  other  purposes.  The 
timber  so  cut  may  not  be  sold  or 
bartered.  The  bee  use  privilege  does  not 
extend  to  associations  or  corporations, 
except  churches,  hospitals,  and 
charitable  institutions.  Any  applicant 
entitled  to  the  free  use  of  timber  may 
procure  it  by  agent,  if  desired,  but  no 
part  of  the  timber  may  be  used  in 
payment  for  services  in  obtaining  it  or 
in  manufacturing  it  into  lumber.  Timber 
may  not  be  cut  by  an  applicant  under 
this  section  after  the  land  has  been 
included  in  a  valid  homestead 
settlement  or  entry  or  other  claim, 
except  that  any  applicant  for  the  free 
use  of  timber  who  has  been  granted  a 
permit  to  cut  as  hereinafter  provided, 
will  have  a  right  to  cut  the  timber  while 
the  pennit  remains  in  force  as  against  a 
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subsequent  applicant  who  may  wish  to 
obtain  the  same  timber  by  purchase. 


15511.2-4    [Amended] 

7.  Section  5511.2-4  is  amended  by 
revising  the  reference  "5511.2-6"  to 
read  "5511.2-5". 

|5511>-5    [Removed] 

8.  Section  5511.2-5  is  removed. 

15511.2-7    [Redeelgnaled  and  Amended] 

9.  Section  5511.2-7  is  redesignated  as 
section  5511.2-5  and  the  reference 

"§  5511.2-4"  at  the  end  of  the  section  is 
revised  to  read  "§  5511.1-4". 

10.  Section  5511.4  is  added  to  read  as 
follows: 

f  5511.4    Prohibfted  acts. 

(a)  In  addition  to  the  prohibited  acts 
listed  in  §  5462.2,  the  acts  or  omissions 
listed  in  paragraph  (b)  of  this  section 
will  render  the  personts)  responsible 
liable  to  the  United  States  in  a  civil 
action  for  trespass  and  such  persons 
may  be  prosecuted  criminally.  See 
§9239.1  of  this  title  for  trespass  and 
subpart  9265  of  this  title  for  criminal 
prosecution. 

(b)  The  following  acts  are  prohibited: 

(1)  Obtaining  any  free  use  permit  by 
fraud. 

(2)  Using  timber  secured  under  a  free 
use  permit  for  any  purpose  other  than 
provided  for  in  §S  5511.1-l(d).  5511.1- 
2.  5511.1-4.  5511.2-2.  5511.3-6.  or 
5511.3-8. 

(3)  Violatinti  -tny  of  the  terms  and 
conditions  of     '*>«  use  permit. 

(4)Exporti  mber  cut  under  a  free 

use  permit  fr  he  State  in  which  it 

was  cut.  exo-  »  provided  in  §55 11.1- 
1(e). 

(5)  The  cut         >f  timber  under  a  free 

use  permit  fo'  -i,  barter,  speculation, 
or  use  by  oth-         an  the  permittee. 


PART  9230- 

ll.Theau> 
part  9230  coi> 

Authority:!) 
UACl701,e» 


SPASS 

V  citation  for  43  CFR 
ris  to  read  as  follows: 

•  78:43U.S.C.1201;43 
18  U.S.C  1851-1858. 


Subpart  9236       .nda  of  Trespaaa 

12.  Section        4.1-1  is  amended  by 
removing  parb*.  iph  (c)  and  (d).  and 
revising  the  b^"  ung  and  paragraph  (b) 
to  read  as  foUuwv: 

19239.1-1    IMewttterlMd  cutting,  removal, 
orin|ufy. 

(b)  Commission  of  any  of  the  acts 
listed  in  §§5462.2  and  5511.4  of  this 
title  constituteti  a  trespus. 

13.  Section  9239.1-2  is  amended  by 
revising  paragraph  (a)  to  read  as  follows: 


19239.1-2    Penalty  for  trMpaaa. 

(a)  In  accordance  with  §§  9239.0-7, 
9239.0-8,  and  9239.1-1  of  this  subpart, 
anyone  responsible  for  a  trespass  act  is 
liable  to  the  United  States  in  a  dvil 
action  for  damages  and  may  be 
prosecuted  under  criminal  law  as 
provided  in  §  9265.6  of  this  title. 
•        •        •        •        • 

14.  Section  9239.1-3  is  amended  by 
adding  paragraph  (a)(4)  to  read  as 
follows: 

19239.1-3    Maaaura  of  damagea. 

(a)*  •  • 

(4)  In  the  case  of  a  purchase  from  a 
willful  trespasser  without  knowledge  of 
the  trespass,  the  value  at  the  time  of 
purchase. 


PART  9260— LAW  ENFORCEMENT- 
CRIMINAL 

15.  The  authority  citation  for  43  CFR 
part  9260  is  revised  to  read  as  follows: 

Authority:  16  U.S.C  433;  16  U.S.C  460J- 
6a;  16  U.S.C.  670j;  16  VS.C  1246(i);  16 
U.S.C  1338;  18  U.S.C.  1851-1861;  18  U.S.C 
3551  et  seq.,  43  U.S.C  315(a);  43  U.S.C  1061. 
1063;  43  U.S.C.  1733. 

Subpart  9265— Timbar  Management 

16.  The  title  of  subpart  9265  is  revised 
to  read  as  follows: 

Subpart  9265 — ^Timber  and  Other 
Vegetative  Reaourcea  Management 

19265.0-3    [Amandad] 

17.  Section  9265.0-3  is  amended  by 
inserting  after  "title  18  U.S.C."  the 
phrase  "and  section  1733  of  title  43 
U.S.C". 

18.  Section  9265.4  is  amended  by 
adding  text  as  follows: 

1 9265.4  Salea  of  forest  products,  general. 
Commission  of  any  of  the  acts  listed 

in  §  5462.2  of  this  title  is  a  violation  of 
Federal  regulations  and  may  subject  the 
responsible  person(s)  to  criminal 
penalties  under  titles  18  and  43  of  the 
United  States  Code. 

19.  Section  9265.5  is  revised  to  read 
as  follows: 

1 9265.5  fton-aala  disposals,  genarsL 
Conmiission  of  any  of  the  acts  listed 

in  §  5511.4  of  this  title  is  a  violation  of 
Federal  regulations  and  may  subject  the 
responsible  per8on(s)  to  criminal 
penalties  under  titles  18  and  43  U.S.C. 

ZO'  Section  9265.6  is  added  to  read  as 
follows: 

19265.6  PanaMaa. 

(a)  Timber  removed  or  transported. 
The  following  persons  are  subject  to 


penalty  under  this  part,  and  shall  be 
fined  not  more  than  $100,000  or 
imprisoned  not  more  than  one  year,  or 
both,  in  accordance  with  the  Sentencing 
Reform  Act  of  1984  (18  U.S.C.  3551  et 
seq). 

(1)  Whoever  cuts,  or  wantonly 
destroys,  any  timber  growing  on  the 
public  lands  of  the  United  States;  or 

(2)  Whoever  removes  any  timber  from 
said  public  lands,  with  intent  to  export 
or  dispose  of  the  same;  or 

(3)  Whoever,  being  the  owner,  master, 
pilot,  operator,  or  consignee  of  any 
vessel,  motor  vehicle,  or  aircraft  or  the 
owner,  director,  or  agent  of  any  railroad, 
knowingly  transports  any  timber  cut  or 
removed  from  said  lands,  or  lumber 
manufactured  therefrom. 

(b)  Exceptions  for  mining  and 
agriculture.  This  section  shall  not 
prevent  any  miner  or  agriculturist  from 
clearing  his  land  in  the  ordinary 
working  of  his  mining  claim,  or  in  the 
preparation  of  his  farm  for  tillage,  or 
from  taking  the  timber  necessary  to 
support  his  improvements,  or  the  taking 
of  timber  for  the  use  of  the  United 
States;  or  take  away  any  right  or 
privilege  under  any  existing  law  of  the 
United  States  to  cut  or  remove  timber 
from  any  public  lands. 

(c)  Trees  injured  or  cut.  Whoever 
unlawfully  cuts,  or  wantonly  injures  or 
destroys  any  tree  growing,  standing,  or 
being  upon  any  land  of  the  United 
States  which,  in  pursuance  of  law,  has 
been  reserved  or  purchased  by  the 
United  States  for  any  public  use,  or 
upon  any  Indian  reservation,  or  lands 
belonging  to  or  occupied  by  any  tribe  of 
Indians  under  the  authority  of  the 
United  States,  or  any  Indian  allotment 
while  the  title  to  the  same  shall  be  held 
in  trust  by  the  Government,  or  while  the 
same  shall  remain  inahenable  by  the 
allottee  without  the  consent  of  the 
United  States,  shall  be  fined  not  more 
than  $100,000  or  imprisoned  not  more 
than  one  year,  or  both,  in  accordance 
with  the  Sentencing  Reform  Act  of  1984 
(18  U.S.C.  3551  et  seq.). 

Dated:  July  28. 1993. 
Bob- Armstrong, 

Assistant  Secretary  of  the  Interior. 
[FR  Doc.  93-21830  Filed  0-10-93;  8:45  am] 
SHXHM  COOC  «S1»-«4-# 
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Fish  and  Wildlife  Service 

50  CFR  Part  17 

Endangered  and  Threatened  Wildlife 
and  Plants;  Public  Hearing  on 
Proposed  Endangered  Status  and 
Designation  of  Critical  Habitat  for  the 
Alat>ama  Sturgeon 

AGENCY:  Fish  and  Wildlife  Service. 
Interior. 

ACTION:  Proposed  rule:  notice  of  public 
hearing. 

SUMMARY:  The  Service  gives  notice  that 
a  public  hearing  will  be  held  on  the 
proposed  determination  of  endangered 
status  and  designation  of  critical  habitat 
for  the  Alabama  sturgeon, 
Scaphirhynchus  suttkusi. 

DATES:  The  public  hearing  will  be  held 
from  6  p.m.  to  10  p.m.,  on  Monday, 
October  4. 1993,  in  Mobile,  Alabama. 
The  comment  period  remains  open  until 
October  13. 1993. 

ADDRESSES:  The  public  hearing  will  be 
held  in  the  William  K.  Weaver  Hall 
Auditorium  on  the  campus  of  Mobile 
College,  Mobile,  Alabama.  Written 
comments  and  materials  should  be  sent 
to  the  Field  Supervisor,  U.S.  Fish  and 
Wildlife  Service,  6578  Dogwood  View 
Parkway,  suite  A.  Jackson,  Mississippi 
39213.  Comments  and  materials 
received  will  be  available  for  public 
inspection,  by  appointment,  during 
normal  business  hours  at  the  above 
address. 

FOR  FURTHER  INFORMATION  CONTACT: 
James  H.  Stewart,  at  the  above  address 
(601/965-4900). 


SUPPLEMENTARY  INFORMATION: 
Background 

The  Service  proposed  to  determine 
the  Alabama  sturgeon,  Scaphirhynchus 
suttkusi,  to  be  an  endangered  species 
and  to  designate  its  critical  habitat  on 
June  15, 1993  (58  FR  33148).  This  small 
sturgeon  is  endemic  to  the  Mobile  River 
system.  Alabama  and  Mississippi.  Its 
current  range  is  Districted  to  the  lower 
Alabama  River  ar  d  the  Cahaba  River  in 
Alabama.  Both  of  these  areas  and  the 
free  flowing  portion  of  the  lower 
Tombigbee  River  are  proposed  as 
critical  habitat.  Fictors  in  the  sturgeon's 
decline  include  dams,  and  possible 
adverse  effects  fnim  altered  water  flows, 
channel  maintemince  and  gravel 
dredging. 

A  public  hearing,  which  was  to  be 
held  on  August  31, 1993,  was 
announced  in  the  Federal  Register  of 
July  27,  1993  (58  FR  40109).  but  the 
hearing  was  subsK]uently  postponed  by 
a  notice  published  on  August  24, 1993 
(58  FR  44643).  Tl  e  hearing  has  been 
rescheduled  as  indicated  in  the  current 
notice. 

The  Service  intends  that  any  final 
action  resulting  t-om  the  proposed  rule 
will  be  as  accurate  and  as  effective  as 
possible.  There fo-e,  comments  from  the 
public,  other  con  :»med  governmental 
agencies,  the  scientific  community, 
industry,  or  any  t  ther  interested  party 
concerning  the  proposed  rule  are  hereby 
solicited.  Comments  may  be  presented 
verbally  at  the  public  hearing  or  in 
writing.  Verbal  statements  may  be 
limited  in  length  if  the  number  of 
parties  present  necessitates  such  a 
limitation.  There  are,  however,  no  limits 
to  the  length  of  written  comments 


presented  at  the  hearing  or  mailed  to  the 
Service  office  in  the  ADDRESSES  section. 
Comments  particularly  are  sought 
concerning: 

(1)  Biological,  commercial  trade,  or 
other  relevant  data  concerning  any 
threat  (or  lack  thereoO  to  this  species; 

(2)  The  location  of  any  additional 
populations  of  this  species  and  the 
reasons  why  any  habitat  should  or 
should  not  be  determined  to  be  critical 
habitat  as  provided  by  Section  4  of  the 
Endangered  Species  Act; 

(3)  Additional  information  concerning 
the  range,  distribution,  and  population 
size  of  this  species; 

(4)  Current  or  planned  activities  in  the 
subject  area  and  their  possible  impacts 
on  this  sp>ecies:  and. 

(5)  Any  foreseeable  economic  and 
other  impacts  resulting  from  the 
proposed  designation  of  critical  habitat. 

Those  parties  wishing  to  make  a 
verbal  statement  for  the  record  are 
encouraged  to  provide  a  copy  of  their 
statement  to  the  Service  at  the  start  of 
the  hearing. 

Author 

The  primary  author  of  this  notice  is 
James  H.  Stewart  (see  ADDRESSES 
section). 

Authority 

The  authority  for  this  section  is  the 
Endangered  Species  Act  (16  U.S.C. 
1531-1544). 

Dated:  S€pteml)er  3, 1993. 
James  W.  Puliiam,  Jr., 
Regional  Director. 
IFR  Doc.  93-22295  Filed  9-10-93;  8:45  ami 
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DEPARTMEMT  OF  AGRICULTURE 

Animal  and  Plant  Health  Inspection 
Service 

[Docket  No.  90-00^-3] 

Farm  Animal  Issues  Under  the  Animal 
Welfare  Act;  Pub»c  Meeting 

AGENCY:  Animal  and  Plant  Health 
Inspection  Service.  USDA. 
ACTION:  Notice  of  public  meeting. 

SUMMARY:  We  are  advising  the  public 
that  the  Animal  and  Plant  Health 
inspection  Service  (APHIS)  is  hosting  an 
open  forum  to  discuss  the  care  and  use 
of  farm  animals  for  nonagricuhural 
activities  regulated  by  the  Animal 
Welfare  Act.  Recommendations  and 
proposed  guidelines  from  this  forum 
will  be  used  by  APHIS  in  further 
evaluation  and  review  of  regulatory 
issues  concerning  the  care  and  use  of 
farm  animals  for  nonagricultural 
activities. 

PLACE,  DATES,  AND  TIMES  Of  MEETING:  The 
meeting  will  be  held  at  the  Hilton  Inn 
Northwest,  2945  N.W.  Expressway, 
Oklahoma  City,  OK  73112.  The  meeting 
will  be  held  from  1  p.m.  until  5  p.m.  on 
Tuesday,  September  28, 1993,  and  will 
continue  from  8  a.m.  until  noon  on 
Wednesday,  September  29,  1993. 
FOR  FURTHER  INFORMATION  CONTACT:  Dr. 
R.  L.  Crawford,  Assistant  Deputy 
Administrator  for  Animal  Care,  REAC, 
APHIS.  USDA,  room  554,  Federal 
Building,  6505  Belcrest  Road, 
Hyattsville,  MD  20782,  (301)  436-4981. 
SUPPLEMENTARY  INFORMATION:  Under  the 
Animal  Welfare  Act  (7  U.S.C.  2131  et 
seq.).  APHIS  is  responsible  for 
regulating  the  care  and  use  of  farm 
animals  for  nonagricultural  activities. 
The  purpose  of  this  public  meeting  is  to 
canvass  the  concerned  public  for 
recommendations  and  opinions  on  the 
housing,  care,  handling,  and  unique 
practices  applied  to  the  nonagricultural 
uses  of  farm  animals. 


The  meeting  will  focus  only  on  farm 
animal  issues  that  are  subject  to  the 
Animal  Welfare  Act.  At  the  meeting, 
facilitators  and  group  participation  will 
be  used  to  develop  recommendations 
and  propose  guidelines  within  specific 
topic  areas.  The  topics  to  be  addressed 
include:  (1)  Agricultural  exemptions;  (2) 
agricultural  versus  nonagricultural 
environments;  (3)  well-being  of  farm 
animals;  and  (4)  special  considerations 
for  major  operative  procedures. 

Recommendations  and  proposed 
guidelines  developed  at  the  meeting 
will  be  used  by  APHIS  in  further 
evaluation  and  review  of  regulatory 
issues  concerning  the  care  and  use  of 
farm  animals  for  nonagricultural 
activities  subject  to  the  Animal  Welfare 
Act. 

Done  in  Washington.  DC.  this  9th  day  of 
September  1993 
Patrtda  lensen. 

Deputy  Assistant  Secretary.  Marketing  and 
Inspection  Services 
|FR  Doc.  93-22301  Filed  9-10-93;  8:45  am] 
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Federal  Grain  Inspection  Service 

Designation  of  the  Southern  Illinois 
and  Champaign  Agencies  to  Provide 
Official  Services  in  the  Former 
Southern  Illinois  Geographic  Area 

AGENCY:  Federal  Grain  Inspection 
Service  (FGIS).  USDA. 
ACTION:  Notice. 

SUMMARY:  FCIS  announces  the 
designation  of  Southern  Illinois  Grain 
Inspection  Service,  Inc.  (Southern 
Illinois),  for  a  12-month  interim  period, 
and  Champaign-Danville  Grain 
Inspection  Departments,  Inc. 
(Champaign),  to  provide  official 
inspection  services  under  the  United 
States  Grain  Standards  Act,  as  amended 
(Act). 

EFFECTIVE  DATE:  October  1,  1993. 
ADDRESSES:  Homer  E.  Dunn,  Chief. 
Review  Branch,  Compliance  Division. 
FGIS.  USDA.  room  1647  South 
Building.  P.O.  Box  96454.  Washington. 
DC  20090-6454. 

FOR  FURTHER  INFORMATION  CONTACT: 
Homer  E.  Dunn,  telephone  202-720- 
8525. 
SUPPLEMENTARY  INFORMATION: 

This  action  has  been  reviewed  and 
determined  not  to  be  a  rule  or  regulation 


as  defined  in  Executive  Order  12291 
and  Departmental  Regulation  1512-1: 
therefore,  the  Executive  Order  and 
Departmental  Regulation  do  not  apply 
to  this  action. 

In  the  March  31, 1993,  Federal 
Register  (58  FR  16810),  FGIS  announced 
that  the  designation  of  Southern  Illinois 
ends  on  September  30. 1993,  and  asked 
persons  interested  in  providing  official 
services  within  the  specified  geographic 
area  to  submit  an  application  for 
designation.  Applications  were  due  by 
April  30,  1993. 

There  were  four  applicants:  Southern 
Illinois  applied  for  designation  in  the 
entire  area  currently  assigned  to  it; 
Missouri  Department  of  Agriculture 
(Missouri)  applied  for  all  or  a  portion  of 
the  area,  contingent  upon  Southern 
Illinois  being  deemed  unqualified  for 
redesignation;  Champaign  applied  for  a 
portion  of  the  area,  contingent  upon 
Southern  Illinois  being  deemed 
unqualified  for  redesignation;  and  James 
L.  Goodge,  Jr.  (Goodgel,  applied  for  all 
or  a  portion  of  the  area.  FGIS  announced 
the  applicant  names  and  requested 
comments  on  the  applicants  in  the  June 
3,  1993,  Federal  Register  (58  FR  31491). 
Comments  were  due  by  July  1,  1993. 
FGIS  received  sixty-one  comments  from 
grain  firms.  Congressmen,  businessmen, 
and  two  of  Southern  Illinois'  employees. 
One  grain  firm  expressed  conditional 
support  of  Southern  Illinois  agency,  all 
others  supported  Southern  Illinois.  Two 
commenters  also  expressed  their 
opinion  that  States  should  not  be 
allowed  to  perform  official  services 
outside  of  their  own  State. 

F'GIS  evaluated  all  available 
information  regarding  the  designation 
criteria  in  section  7(f)(1)(A)  of  the  Act. 
Southern  Illinois  was  deemed 
unqualified  to  perform  official  services 
in  the  Terre  Haute  portion  of  the 
geographic  area  as  specified  below,  and 
in  accordance  with  section  7(f)(1)(B), 
Champaign  is  better  able  than  any  other 
applicant  to  provide  official  services  in 
the  Terre  Haute  geographic  area. 
Southern  Illinois  was  not  determined  to 
be  unqualified  to  provide  official 
services  in  the  O'Fallon  geographic  area 
as  specified  below,  and  in  accordance 
with  section  7(f)(1)(B),  Southern  Illinois 
is  better  able  than  Goodge  to  provide 
official  services  in  the  O'Fallon 
geographic  area. 

The  geographic  area  (Terre  Haute)  for 
which  Champaign  will  be  designated  to 
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serve,  in  addition  to  the  area  currently 
assigned,  is  as  follows: 

Bounded  on  the  North  by  U.S.  Route 
36;  U.S.  Route  36  east  across  the 
Illinois-Indiana  State  line  to  the  western 
Parke  County  line;  the  northern  Parke 
and  Putnam  County  lines: 

Bounded  on  the  East  in  Indiana  by  the 
eastern  Putnam,  Owen,  and  Greene 
County  lines: 

Bounded  on  the  South  by  the 
southern  Greene  County  line;  the 
southern  Sullivan  County  line  west  to 
U.S.  Route  41(150);  U.S.  Route  41(150) 
south  to  U.S.  Route  50;  U.S.  Route  50 
west  to  the  eastern  Lawrence  County 
line;  in  Illinois,  the  eastern  Lawrence 
County  line  north  to  the  southern 
Crawford  County  line;  the  southern 
Crawford  County  line;  and 

Bounded  on  tne  West  by  the  western 
Crawford  and  Clark  County  lines;  the 
western  Edgar  County  line  north  to  U.S. 
Route  36. 

In  addition,  Champaign  will  be 
designated  to  service  the  following 
locations  previously  serviced  by 
Southern  Illinois  as  part  of  its  Terre 
Haute  geographic  area,  and  which  are  in 
Champaign's  current  geographic  area: 
Tabor  Grain  Co.,  Newman,  Douglas 
County,  Illinois:  Tabor  Grain  Co., 
Oakland,  Coles  County,  Illinois;  and 
Cargill,  Inc.,  Dana,  Vermillion  County, 
Indiana. 

The  geographic  area  (O'Falion)  for 
which  Southern  Illinois  will  be 
designated  to  serve  is  as  follows: 

Bounded  on  the  East  by  the  eastern 
Cumberland  and  Jasper  County  lines, 
the  northern  Lawrence  County  line  east 
to  the  Illinois-Indiana  State  line,  the 
Illinois-Indiana  State  line  south  to  the 
southern  Gallatin  County  line; 

Bounded  on  the  South  by  the 
southern  Gallatin,  Saline,  and 
Williamson  County  lines;  the  southern 
)ackson  County  line  west  to  U.S.  Route 
51;  U.S.  Route  51  north  to  State  Route 
13;  State  Route  13  rujrthwest  to  State 
Route  149;  State  Route  149  west  to  State 
Route  3;  State  Route  3  northwest  to 
State  Route  51;  State  Route  51  south  to 
the  Mississippi  River; 

Bounded  on  the  West  by  the 
Mississippi  River  north  to  Interstate 
270;  Interstate  270  east  to  Interstate  70; 
Interstate  70  east  to  State  Route  4;  State 
Route  4  north  to  Macoupin  County;  the 
southern  Macoupin  County  line;  the 
eastern  Macoupin  County  line  north  to 
a  point  on  this  line  which  intersects 
with  a  straight  line,  from  the  junction  of 
State  Route  111  and  the  northern 
Macoupin  County  line  to  the  junction  of 
Interstate  55  and  State  Route  16  (in 
Montgomery  County);  and 

Bounded  on  the  North  from  this  point 
southeast  along  the  straight  line  to  the 


junction  of  Inter;  tate  55  and  State  Route 
16;  State  Route  16  east-northeast  to  a 
point  approximately  1  mile  northeast  of 
Irving;  a  straight  line  from  this  point  to 
the  northern  Fayette  County  line;  the 
northern  Fayette  Effingham,  and 
Cumberland  County  lines. 

An  investigation  of  the  Terre  Haute 
specified  service  point  (SSP)  of 
Southern  Illinois  found  severe  problems 
that  detracted  from  the  integrity  of  the 
official  grain  insf)ection  system.  Because 
the  investigation  concentrated  on  that 
SSP  and  not  the  remaining  area  served 
by  the  other  three  SSPs,  the  same  types 
of  problems  have  not  been  documented 
to  date  in  the  management  and 
operations  of  those  SSPs.  Therefore,  we 
are  granting  Southern  Illinois  a 
designation  for  a  12-month  interim 
period  to  allow  FGIS  additional  time  to 
ascertain  the  adetjuacy  of  performance 
in  their  remaining  geographic  area. 

Effective  October  1,  1993,  and  ending 
September  30,  1934,  Southern  Illinois  is 
designated  to  pro/ide  official  inspection 
services  in  the  geographic  area  specified 
above.  Effective  C<:tober  1. 1993,  and 
ending  May  31, 1)95,  (the  end  of  their 
present  designation)  Champaign  is 
designated  to  prcide  official  inspection 
services  in  the  geographic  area  specified 
above  in  addition  to  the  area  they  are 
already  designated  to  serve. 

Interested  persons  may  obtain  official 
services  by  contacting  Southern  Illinois 
at  (618)  632-1921  and  Champaign  at 
(217) 398-0723. 

Authority:  Pub.  L.  94-582.  90  Stat.  2867, 
as  amended  (7  U.S.C.  71  et  seq.) 

Dated:  September  7, 1993. 
Neil  E.  Porter, 

Director,  Comfjliance  Division. 

IFR  Doc.  93-22249  Filed  9-10-93;  8:45  ami 
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Food  and  Nutrition  Service 

National  School  L  jnch  Program  and 
School  Breakfast  Program:  Notice  of 
"Nutrition  Objecti  'es  >or  School 
Meals";  Public  Hearings 

AGENCY:  Food  and  Nutrition  Service, 

USDA. 

ACnON:  Notice  of  public  hearings. 

SUMMARY:  This  notice  announces  the 
U.S.  Department  or  Agriculture's 
intention  to  hold  four  public  hearings 
concerning  the  National  School  Lunch 
Program  and  the  S<:hooI  Breakfast 
Program.  The  hearings,  entitled 
"Nutrition  Objectives  for  School 
Meals,"  will  provide  an  opportunity  for 
public  dialogue  on  issues  concerning 
meeting  current  nutrition  objectives  in 
school  meal  programs.  The  National 


School  Lunch  Program  makes  an 
important  nutritional  contribution  to 
nearly  25  million  school-age  children. 
Over  5  million  children  get  breakfast  at 
school.  The  hearings  will  provide  public 
comment  on  issues  concerning  how 
school  meal  programs  can  meet  current 
nutritional  goals. 
DATES:  FNS  is  requesting  that 
participation  forms  be  submitted  no 
later  than  seven  calendar  days  prior  to 
the  applicable  hearing  date.  Written 
submissions  in  lieu  of  oral  presentations 
must  be  submitted  or  postmarked  no 
later  than  December  15, 1993.  Hearings 
will  be  held  on  the  following  dates  from 
8:30  a.m.  to  5  p.m.: 

1.  Atlanta,  Georgia:  Wednesday, 
October  13.  1993. 

2.  Los  Angeles,  California: 
Wednesday,  October  27,  1993. 

3.  Flint,  Michigan:  Friday,  November 
12,  1993. 

4.  Washington,  DC:  Tuesday, 
December  7,  1993. 

ADDRESSES:  Written  submissions  should 
be  clearly  marked  with  the  words 
"Nutrition  Objectives"  and  submitted  to 
Mr.  Stanley  C.  Gamett,  Director,  Child 
Nutrition  Division,  FNS,  USDA.  3101 
Park  Center  Drive,  room  1007, 
Alexandria,  Virginia  22302  (Phone: 
(703)  305-2590). 

Completed  participation  forms  should 
be  submitted  to  the  appropriate 
Regional  Office,  as  follows: 

1.  Atlanta,  Georgia  Hearing:  Ms.  Nena 
P.  Bratianu,  Regional  Director,  SERO, 
USDA,  FNS,  SNP,  77  Fors>-th  Street, 
SW.  suite  112,  Atlanta,  GA  30303 
(Phone:  (404)  730-2612). 

2.  Los  Anj^eles,  California  Hi&aring: 
Mr.  Bob  Kragh,  Regional  Director,  WRO, 
USDA,  FNS,  SNP,  550  Kearny  Street, 
room  400,  San  Francisco,  CA  94108- 
2518  (Phone:  (415)  705-2229). 

3.  Flint,  Michigan  Hearing:  Ms. 
Theresa  E.  Bowman,  Regional  Director, 
MWRO,  USDA,  FNS,  SNP,  77  West 
Jackson  Boulevard,  20th  Floor,  Chicago. 
IL  60604-3507  (Phone:  (312)  353-6673) 

4.  Washington,  DC  Hearing:  Mr. 
Robert  Freiler,  Regional  Director, 
MARO,  USDA,  FNS,  SNP,  Mercer 
Corporate  Park,  300  Corporate 
Boulevard,  Robbinsville,  NJ  08691-1598 
(Phone:  (609)  259-5050). 

FOR  FURTHER  INFORMATION  CONTACT:  Mr 
Gamett  or  the  appropriate  Regional 
Director,  at  the  numbers  listed  above. 
SUPPLEMENTARY  INFORMATION:  This 

action  is  not  a  rule  as  defined  by  the 
Regulatory  Flexibility  Act  (5  U.S.C. 
601-612)  and  thus  is  exempt  from  the 
provisions  of  that  Act.  In  accordance 
with  the  Paperwork  Reduction  Act  of 
1980  (44  U.S.C.  3507),  no  new 
recordkeeping  or  reporting  requirements 


47854  Federal  Register  /  Vol.  58.  No.  175  /  Monday.  September  13.  1993  /  1  Notices 


have  been  included  that  are  subject  to 
approval  from  the  Office  of  Management 
and  Budget. 

These  program  are  listed  in  the 
Catalog  of  Feideral  Domestic  Assistance 
under  No.  10.553  and  No.  10.555  and 
are  subject  to  the  provisions  of 
Executive  Order  12372,  which  requires 
intergovernmental  consultation  with 
State  and  local  officials.  (See  7  CFR  part 
3015.  subpart  V.  and  the  final  rule 
related  notice  published  at  48  FR  29112. 
June  24,  1983  ) 

Background 

Over  the  past  decade  there  has  been 
a  growing  scientific  consensus  that  diets 
high  in  fat,  saturated  fat,  and  cholesterol 
and  low  in  fiber  increase  the  risk  of 
heart  disease  and  certain  cancers. 

In  1988,  the  U.S.  Surgeon  General 
issued  a  comprehensive  report  showing 
that  diets  low  in  fat.  saturated  fat. 
cholesterol  and  sodium  and  high  in 
fiber  promote  life-long  health  and 
reduce  the  risk  of  heart  disease  and 
certain  cancers.  The  following  year  the 
National  .\cademy  of  Sciences  issued  a 
report  in  agreement  with  the  Surgeon 
General's  findings. 

in  addition,  there  is  increasing 
evidence  that  childhood  diets  high  in 
fat,  saturated  fat  and  cholesterol  have 
lasting  adverse  health  consequences.  A 
National  Cholesterol  Education  Program 
report  on  cholesterol  levels  in  children 
and  adolescents  cited  studies  showing 
that  atherosclerosis  begins  in  childhood. 
Children  in  the  U.S.  exhibit  higher 
dietary  intakes  of  fat  and  cholesterol 
than  children  in  populations  with  lower 
rates  of  heart  disease. 

Based  on  the  scientific  evidence,  the 
Departments  of  Agriculture  and  Health 
and  Human  Services  issued  the  1990 
U.S.  Dietary  Guidelines  that  recommend 
that  Americans  2  years  and  older  limit 
fat  to  30  percent  of  calories.  Public 
health  organizations  such  as  the 
American  Heart  Association,  the 
American  Cancer  Society  and  the 
National  Academy  of  Sciences  have  also 
updated  their  recommendations  based 
on  current  scientific  knowledge. 

The  purpose  of  the  Dietary  Guidelines 
for  Americans  is  to  provide  the  best 
advice  based  on  current  scientific 
evidence  for  a  diet  that  will  help 
Americans  live  healthy  lives.  The 
guidelines  are  used  as  the  basis  for  all 
federal  government  programs  in 
nutrition. 

The  Dietary  Guidelines  for  Americans 
are: 

•  Eat  a  variety  of  foods. 

•  Maintain  healthy  weight. 

•  Choose  a  diet  low  in  fat.  saturated 
fat  and  cholesterol. 


•  Choose  a  diet  with  plenty  of 
vegetables,  fruits,  and  grain  products. 

•  Use  sugars  only  in  moderation. 

•  Use  saitand  sodium  only  in 
moderation. 

•  If  you  drink  alcoholic  beverages,  do 
so  in  moderation. 

Currently,  five  out  of  six  school-age 
children  (aged  6-19)  have  diets  above 
the  recommended  levels  of  30  percent 
calories  from  fat.  according  to  the  1989/ 
90  Continuing  Survey  of  Food  Intakes  of 
Individuals  done  by  the  USDA's  Human 
Nutrition  Informati(m  Service.  The 
survey  also  found  that  35  percent  of 
elementary  school  children  ate  no  fruit 
on  the  day  of  the  survey.  The  Kood 
Guide  Pyramid — which  visually 
translates  the  Dietary  Guidelines — 
recommends  from  two  to  four  servings 
per  day  from  the  finit  group.  The 
pyramid  also  recommends  between 
three  and  five  servings  of  vegetables 
each  day.  The  USDA  survey  showed 
that  approximately  25  percent  of  school- 
age  children  ate  no  vegetables  on  the 
day  of  thestirvey. 

The  National  School  Lunch  Program 
operates  in  more  than  90  percent  of  the 
nation's  schools  and  makes  lunches 
available  to  nearly  25  million  school 
children  on  a  regular  basis.  Half  of  those 
lunches  are  served  free  or  at  reduced 
price  to  needy  students.  Of  the 
approximately  5  million  school 
breakfasts  served  in  the  School 
Breakfast  Program,  4.3  million  are 
served  free  or  at  a  reduced  price  to 
needy  students. 

Currently,  school  meals  are  effective 
in  delivering  vitamins  and  minerals  but 
are  too  high  in  fat,  cholesterol  and 
sodium.  "Ten  years  ago.  USDA's 
research,  the  National  Evaluation  of 
School  Nutrition  Programs,  April  1983, 
indicated  that  school  lunches  provided 
38-40  percent  of  calories  from  fat.  More 
current  USDA  data.  Child  Nutrition 
Program  Operations  Study,  Second  Year 
Report,  June.  1992,  although  not 
nationally  representative,  on  20  school 
food  authorities  in  the  program 
indicated  that  the  meals  served  had  38 
percent  of  calories  from  fat  in  school 
year  1989-1990. 

"Healthy  People  2000,"  a  report 
issued  by  the  Department  of  Health  and 
Human  Services  in  September,  1990, 
recommended  that  steps  be  taken  to 
assure  that  at  least  90  percent  of 
National  School  Lunch  Program  menus 
adhere  to  the  nutrition  principles 
determined  in  the  U.5.  Dietary 
Guidelines. 

Given  the  prevailing  research  linking 
diet  and  health,  it  is  clear  that  the 
Department  needs  to  expand  its  efforts 
to  ensure  that  school  meals  are 
consistent  with  current  nutritional 


recommendations.  As  a  first  step,  the 
Department  believes  that  the  "Nutrition 
Objectives  for  School  Meals"  hearings 
will  provide  an  opportunity  for  public 
dialogue  prior  to  proposing  changes  in 
the  National  School  Lunch  Program 
and,  if  appropriate,  the  School  Breakfast 
Program. 

The  "Nutrition  Objectives  for  School 
Meals"  Public  Hearings 

The  Department  is  requesting 
representatives  of  the  public  to  offer 
comments  and  suggestions  about 
nutritional  objectives  of  school  meals 
and  is  particularly  interested  in 
gathering  information  concerning  the 
issues  listed  below.  Interested 
individuals  are  encouraged  to  address 
any  other  areas  of  concern  regarding  the 
implementation  of  current  nutrition 
recommendations  in  the  National 
School  Lunch  Program  and.  if 
appropriate,  the  School  Breakfast 
Program. 

I.  What  are  the  health  consequences  of 
children's  current  dietary  patterns? 

II.  How  can  the  Dietary  Guidelines  for 
Americans  be  used  to  bring  about 
measurable  nutritional  improvements  in 
school  meals  and  in  children's  diets? 

III.  What  are  the  opportunities  and 
obstacles  in  meeting  current  nutrition 
recommendations  in  school  meal 
programs? 

IV.  What  actions  can  the  USDA, 
parents,  school  food  ser\'ice.  food 
industry  and  other  public  and  private 
organizations  take  to  encourage  the 
implementation  of  current  nutrition 
recommendations  in  local  schools? 

If  you  want  to  speak  at  a  public 
hearing,  complete  the  participation  form 
attached  to  this  Notice,  with  a  concise 
description  of  the  topic  to  be  addressed, 
and  return  it  to  the  appropriate  Regional 
Office.  To  assist  in  the  scheduling 
process,  we  are  requesting  that  you 
submit  your  participation  form  no  later 
than  seven  calendar  days  prior  to  the 
applicable  hearing  date. 

Given  the  time  constraints, 
individuals  will  be  sehjcted  for  oral 
presentations  upon  receipt  of  the 
participation  form  on  a  first-come,  first- 
served  basis.  Individuals  who  have  not 
submitted  a  participation  form  and  who 
wish  to  make  an  oral  presentation  will 
have  an  opportunity  to  make  oral 
presentations  following  the  scheduled 
presentations,  as  time  permits. 

Oral  presentations  will  be  limited  to 
no  more  than  5  minutes;  however,  the 
chairperson  may,  at  his  or  her 
discretion,  ask  for  additional 
clarification  of  issues  and  questions 
raised.  Written  submissions  from  those 
who  want  to  present  additional 
information  will  be  accepted.  Persons 


m 
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unable  to  attend  the  hearings  may  also 
submit  written  comments. 

Written  submissions  must  be 
submitted  or  postmarked  no  later  than 
December  15, 1993,  to  Mr.  Stanley  C. 
Camett  at  the  address  listed  below.  All 
submissions  should  be  clearly  marked 
with  the  words  "Nutrition  Objectives." 


This  material  will  be  considered  in 
the  development  of  any  action  that  may 
result  from  the  hear  ngs  process. 
Written  submission:  { and  hearing 
transcripts  may  be  reviewed  by  the 
public  at  the  3101  Pirk  Center  Drive, 
Alexandria,  Virginit  address  from  8:30 
a.m.  to  5  pjn.,  Monday  through  Friday. 


Eteted.  September  9. 1993. 

EUenHaas, 

Assistant  Secretary  for  Food  and  Consumer 
Services. 

BNJJNO  COOK  »410-a»« 


^ 
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PLEASE   SEND  THIS   FORM  TO  THE  APPROPRIATE   RECZCMIAL  OFPICEx 

Atlanta    Hearing:    Ms.  Nena  P.  Bratianu,  Regional  Director,  SERO,  USDA,  FNS,  SNP, 
77  Forsyth  Stre«t,    SW,    Suite  112,   Atlanta,   OA     30303 

Los  Angsles  Hsaring:   Mr.    Bob  Kragh,    Regional  Director,   WRO,   USDA,    FNS,   SNP,    550 
Kearny  Street,    Room  400,    San  Francisco,    CA  94108-2518 

Flint  Hearing!     Ms.  Theresa  E.   Bowman,   Regional  Director,   MWRO,   USDA,   FNS,   SNP, 
77  West  Jackson  Boulevard,    20th  Floor,    Chicago,    XL     60604-3507 

Washington,  DC  Hearing:     Mr.  Robert  Freiler,  Regional  Director,  MARO,  USDA,   FNS, 
SNP,  Mercer  Corporate  Park,  300  Corporate  Boulevard,  Robbinsville,  NJ    08691-1598 

••HUTRITION  OBJECTIVES   FOR   SCHOOL  MEALS**   PUBLIC   HEARINGS 

PARTICIPATION  FORM 


I.        Please  enter  participation  of: 


Name    (please  print) 
( )   _ 


Address 


Phone  Number 


II.   I  am  representing  (if  other  than  self) 


III.  I  would  like  to  make  an  oral  presentation  at  the 

^hearing.  I  request ^minutes  (5  min.  max.) . 


Name  of  City 


IV.      I  would   like  to  address   one  of   the   following  areas    (circle 
one) : 

QUESTION   I;    QUESTION   II;    QUESTION   III;    QUESTION   IV;    OTHER 


V.       My  specific  focus  will  be: 


SIGNATURE 


DATE 


** 


Plsasm  aubmit  your  participation  form  no  lAfr  thAn  seven  calendar 
days  prior  to  the  applicable  hearing.  If  you  are  unable  to  attend, 
you  may  send  written  comments  to  Mr.  Stanley  C.  Garnett,  Director, 
Child  Nutrition  Division,  FNS,  USDA,  3101  Park  Center  Drive,  Room 
1007,   Alexandria,   Virginia     22302.** 


IFR  Doc  93-22457  Filed  9-10-93;  8:45  am) 
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Forest  Service 

Exemption  ol  Mooree  Creeii  Roed 
Setvage  Timber  Sale  From  Appeal 

AGENCY:  Forest  Service.  USDA. 
ACTION:  Notification  that  a  salvago 
timber  sale  project  designed  to  recover 
down,  dead  and  dying  timber  is 
exempted  from  appeals  under 
provisions  of  36  CFR  part  217. 

SUMMARY:  Insects  and  disease,  along 
with  scattered  windlhrown  trees, 
drought  conditions  and  the  maturity  of 
timber  stands  in  the  Moores  Creek 
Drainage  on  the  Priest  Lake  Renger 
District,  Idaho  Panhandle  National 
Forests,  has  caused  significant  tree 
mortality.  The  F^est  Lake  District 
Ranger  has  proposed  rehabilitation 
activities  designed  to  salvage  dead, 
down  and  dying  timber  and  contribute 
towards  watershed  recovery  in  the 
Moores  Creek  Drainage.  The  District 
Ranger  has  determined,  through  an 
interdisciplinary  process  documented  in 
the  Moores  Creek  Rckad  Salvage  Timber 
Sale  Decision  Memo  and  project  Hie, 
that  there  is  good  cause  to  expedite 
tliese  actions  to  recover  damage 
resources  and  rehabilitate  National 
Forest  System  lands.  Salvage  of  this 
type  of  timber  must  be  accomplished 
quickly  to  avoid  further  losses  of  the 
resource  and  to  contribute  to  the 
rehabilitation  of  the  watershed  and 
fishery  resources. 

EFFECTIVE  DATE:  Effective  on  September 
13. 1993. 

FOR  FURTHER  MFORMATKM  CONTACT: 
Kent  Dunstan,  Priest  Lake  District 
Ranger;  Idaho  Panhandle  National 
Forests,  HCR  5.  Box  207;  Priest  River.  ID 
83856.  Telephone:  206-443-2512. 
SUPfn^MENTARY  MFORMATKM:  Root 
disease,  bark  beetles,  white  pine  blister 
rust  and  stem  decays,  in  association 
with  the  scattered  windlhrown  trees, 
drought  conditions  and  the  maturity  of 
the  stands,  have  caused  significant  tree 
mortality  in  the  upper  portion  of  the 
Moores  Creek  drainage.  The  project  area 
is  located  within  Management  Area  1 
and  designated  by  the  Idaho  Panhandle 
National  Forests  Plan  as  suitable 
timberland.  This  District  Ranger  has 
proposed  the  salvage  harvest  of  the  dead 
and  damaged  timbOT.  This  proposal  is 
designed  to  meet  the  following  needs: 

(1)  Salvage  dead  and  dying  timber  while 
it  still  has  maximum  commercial  value. 

(2)  expedite  watershed  rehabilitation. 

(3)  improve  the  current  health  and  vigor 
of  the  timber  stands,  and  (4)  decrease 
wildfire  hazard  by  reducing  fuel 
loading. 

In  Januanr  of  1993,  an 
interdiscipunary  team  was  convened. 


and  scoping  began,  h  was  determined 
that  the  activities  had  no  extraordinary 
circumstances  and  cc  jld  be 
categorically  exclude  i  from 
documentation  in  an  environmental 
impact  statement  or  environmental 
assessment,  (FSH  19C9.15.31.2(4)).  The 
proposed  action  will  ;alv8ge 
approximately  250  MBF  of 
merchantable  timber.  Harvesting  will  be 
done  from  existing  roids,  no  new  road 
will  be  constructed  o;  reconstructed. 

The  sale  and  accon  panying  work  is 
designed  to  accompli  ih  the  objectives  as 
quickly  as  possible  to  recover 
merchantable  sawtim  ^er  before  it 
deteriorates  and  remc  val  becomes 
infeasible.  To  expedite  implementation 
of  this  decision,  procodures  outUned  in 
36  CFR  Part  217.4(a)(  11)  are  being 
followed.  Under  this  "^gulation  the 
following  may  be  exe  npt  from  appeal: 

"Decisions  related  to  lehabiittabon  of 
National  Forest  System  andi  and  the 
recovery  of  Forest  Resoi  ix^es  bvta  natural 
disasters  or  other  natural  phenomena  *  *   * 
when  the  Regional  Pore:  fer  •   •  *  determines 
and  gives  notice  in  tne  I  sderal  il«gister  that 
good  causes  exist  to  exe  npt  such  decisions 
from  review  under  this  ])8rt." 

Based  on  the  inforriation  presented  in 
the  District  Ranger's  jiroject  file  and 
Decision  Memo  for  this  project,  I  have 
determined  that  good  cause  exist  to 
exempt  this  decision  from 
administrative  reviev   Therefore,  upon 
publication  of  this  notice,  this  project 
will  not  be  subject  to  review  under  36 
CFR  part  217. 

Dated:  September  7, 1  »93. 
Quistopher  0.  Rialndt . 

Deputy  Fegiond  Forester:  Northern  Begion. 
[FR  Doc.  93-22254  Filet.  9-10-93;  8:45  ami 

BILiJNO  CODE  341ft-1Mi 


DEPARTMENT  OF  COMMERCE 

Bureau  of  Export  Administration 

Sensors  Technical  Advisory 
Committee;  Notice  of  Closed  Meeting 

A  meeting  of  the  Sensors  Technical 
Advisory  Committee  will  be  held 
October  1, 1993,  9  a.i3.,  in  the  Hert>ert 
C.  Hoover  Building,  room  1617M(2), 
14th  Street  &  Pennsy  vania  Avenite. 
NW..  Washington,  DC.  llie  Committee 
advises  the  Office  of  Technology  and 
Pohcy  Analysis  will  espect  to  technical 
questions  thiat  affect  he  level  of  export 
controls  apphcable  to  sensors  and 
related  equipment  ar  d  technology. 

The  Committee  wi  1  meet  only  in 
Executive  Session  to  discuss  matters 
properly  classified  u  ider  Executive 
Order  12356.  dealing  with  the  U.S.  and 


COCOM  control  program  and  strategic 
criteria  related  thereto. 

The  Assistant  Secretary  for 
Administration,  with  the  concurrence  of 
the  General  Counsel,  formally 
determined  on  February  5, 1992, 
pursuant  to  section  10(d]  of  the  Federal 
Advisory  Committee  Act,  as  amended, 
that  the  series  of  meetings  of  the 
Committee  and  of  any  Subcommittees 
thereof,  dealing  with  the  classified 
materials  listed  in  5  U.S.C.  552b(c)(l) 
shall  be  exempt  from  the  provisions 
relating  to  public  meetings  found  in 
section  10(a)(1)  and  (aM3),  of  the  Federal 
Advisory  Committee  Act.  The  remaining 
series  of  meetings  or  portions  thereof 
will  be  open  to  the  public. 

A  copy  of  the  Notice  of  Determination 
to  close  meetings  or  portions  of 
meetings  of  the  Committee  is  available 
for  public  insp>ection  and  copying  in  the 
Central  Reference  and  Records 
Inspection  Facility,  room  6020,  U.S. 
Department  of  Commerce,  Washington, 
DC  20230.  For  further  information, 
contact  Lee  Ann  Carpenter  on  (202) 
482-2583. 

Dated:  September  7, 1993. 
Betty  Anne  Feirell, 

Director.  Technical  Advisory  Committee  Staff. 
IFR  Doc.  93-22322  Filed  9-10-93;  845  am] 
BILUNO  COOC  361»-(rr-M 


Subcommittee  on  Export 
Administration  of  the  President's 
Export  Council;  Partially  Oosed 
Meeting 

A  p>artiany  closed  meeting  of  the 
President's  Export  Council 
Subcommittee  on  Export 
Administration  will  be  held  September 
29. 1993.  9  am  .  at  the  US.  Department 
of  Commerce,  Herbert  Hoover  Building, 
room  1617(M2),  14th  &  Constitution 
Avenue.  NW..  Washington,  DC.  The 
Subcommitt»^  provides  advice  on 
matters  pertinent  to  those  portions  of 
the  Export  Administration  Act.  as 
amended,  that  deal  with  United  States 
policies  of  encouraging  trade  with  all 
countries  with  which  the  United  States 
has  diplomatic  or  trading  relations,  and 
of  controlling  trade  for  national  security 
and  foreign  policy  reasons. 
Executive  Session:  9-10:30. 

1.  Discussion  of  matters  properly 
classified  under  Executive  Order 
12356,  dealing  with  the  U.S.  and 
COOOM  control  program  and 
strategic  criteria  related  thereto. 

General  Session:  10:30-12. 

2.  Opening  remarks  by  the  Chairman. 

3.  Trade  Ftomotion  Coordination 
CounciL 

4.  Vietnam  Sanctions. 
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5.  PEC  Recommendation  on 
Improvine  Export  Controls. 

6.  Review  of  National  Association  of 
Manufacturers  Proposal  on  Export 
Controls. 

A  notice  of  Determination  to  close 
meetings,  or  portions  of  meetings,  of  the 
Subcommittee  to  the  public  on  the  basis 
of  5  U.S.C.  522(c)(1)  was  approved  Sept. 
27. 1991,  in  accordance  with  the  Federal 
Advisory  Committee  Act.  A  copy  of  the 
Notice  of  Determination  is  available  for 
public  inspection  and  copying  in  the 
Central  Reference  and  Records 
Inspection  Facility,  room  6628.  U.S. 
Department  of  Commerce,  Washington, 
DC. 

For  further  information,  contact  Ms. 
Betty  A.  Ferrell  (202)  482-2583. 

Dated:  September  7, 1993. 

Iain  S.  Baird, 

Depii  ty  Assistant  Secretary  for  Export 

Administration. 

|FR  Doc.  93-22319  Filed  9-10-93;  8:45  am) 

BILUNO  COM  3S10-0T-P 


Foreign-Trade  Zones  Board 
[Docket  48-03] 

Foreign-Trade  Zone  40 — Cleveland, 
OH;  Application  for  Subzone,  Mr. 
Coffee,  Inc.,  Facilities  (Appliances/ 
Coffeemakers)  Bedford  Heights,  OH 

An  application  has  been  submitted  to 
the  Foreign-Trade  Zones  Board  (the 
Board)  by  the  Cleveland  Regional  Port 
Authority,  grantee  of  FTZ  40,  requesting 
special-purpose  subzone  status  for  the 
appliance/coffeemaker  manufacturing 
facilities  of  Mr.  Coffee.  Inc..  in  Bedford 
Heights.  Ohio.  The  application  was 
submitted  pursuant  to  the  provisions  of 
the  Foreign-Trade  Zones  Act.  as 
amended  (19  U.S.C.  81a-81u).  and  the 
regulations  of  the  Board  (15  CFR  part 
400).  It  was  formally  filed  on  August  30. 
1993. 

The  Mr.  Coffee  facilities  involve  a 
main  manufacturing  plant  (35  acres) 
located  at  24700  Mills  Road.  Bedford 
Heights,  Ohio,  and  a  distribution  center 
(6  acres)  at  26840  Fargo  Avenue, 
Bedford  Heights,  Ohio.  The  facilities 
(600  employees)  are  used  to 
manufacture  and  distribute 
coffeemakers  and  teamakers  and  other 
small  countertop  kitchen  appliances 
such  as  food  dehydrators,  juicers,  mug 
warmers,  and  coffee  mills.  Certain 
components  are  sourced  abroad  (some 
12-20%  of  value),  including  heating 
elements,  switches,  timing  modules, 
thermometers,  cords,  plastic  parts, 
rubber  tubing,  and  packaging. 

Zone  procedures  would  exempt  Mr. 
Coffee  bom  Customs  duty  payments  on 


the  foreign  products  that  are  reexported. 
On  domestic  sales,  the  company  would 
be  able  to  choose  the  duty  rates  that 
apply  to  Finished  appliances  (3.4%  to 
5.3%).  The  duty  rates  on  foreign- 
sourced  items  range  from  2.8  percent  to 
5.3  percent.  Foreign  merchandise  and 
Finished  products  held  for  export  would 
be  eligible  for  exemption  from  certain 
state  and  local  ad  valorem  taxes.  The 
application  indicates  that  zone  savings 
would  help  improve  the  international 
competitiveness  of  Mr.  Coffee's  Ohio 
facilities. 

In  accordance  with  the  Board's 
regulations,  a  member  of  the  FTZ  Staff 
has  been  designated  examiner  to 
investigate  the  application  and  report  to 
the  Board. 

Public  comment  is  invited  from 
interested  parties.  Submissions  (original 
and  3  copies)  .shall  be  addressed  to  the 
Board's  Executive  Secretary  at  the 
address  below.  The  closing  period  for 
their  receipt  is  November  12,  1993. 
Rebuttal  comments  in  response  to 
material  submitted  during  the  foregoing 
period  may  be  submitted  during  the 
subsequent  15-day  period  (to  October  8, 
1993). 

A  copy  of  the  application  and 
accompanying  exhibits  will  be  available 
for  public  inspection  at  each  of  the 
following  locations: 
U.S.  Department  of  Commerce,  District 

Office,  600  Superior  Avenue  East, 

room  700,  Cleveland.  OH  44114. 
Office  of  the  Executive  Secretary, 

Foreign-Trade  2k>nes  Board,  U.S. 

Department  of  Commerce,  room  3716, 

14th  &  Pennsylvania  Avenue,  NVV., 

Washington,  DC  20230. 

Dated:  September  2. 1993. 
John  ).  Da  Ponte.  Jr., 

Executive  Secretary. 

|FR  Doc.  93-22318  Filed  9-10-93;  8:45  ami 
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[Docket  49-93] 

Foreign-Trade  Zone  61 — San  Juan, 
Puerto  Rico;  Application  for  Subzone, 
Merck  Plant,  (Pharmaceutical  and 
Agricultural  Chemical  Products) 
Barceloneta,  PR 

An  application  has  been  submitted  to 
the  Foreign-Trade  Zones  Board  (the 
Board)  by  the  Commercial  and  Farm 
Credit  and  Development  Corporation  of 
Puerto  Rico,  grantee  of  FTZ  61 , 
requesting  special-purpose  subzone 
status  for  the  pharmaceutical  and 
agricultural  chemical  product 
manufacturing  facility  of  Merck,  Sharp 
&  Oohme  Quimica  de  Puerto  Rico,  Inc. 
(MSD),  a  wholly-owned  subsidiary  of 
Merck  &  Co.,  Inc.  (Merck),  in 


Barceloneta.  Puerto  Rico,  adjacent  to  the 
San  Juan  Customs  port  of  entry  area. 
The  application  was  submitted  pursuant 
to  the  provisions  of  the  Foreign-Trade 
Zones  Act,  as  amended  (19  U.S.C.  81a- 
81  u).  and  the  regulations  of  the  Board 
(15  CFR  part  400).  It  was  formally  filed 
on  August  30,  1993. 

Merck  is  one  of  the  world's  largest 
pharmaceutical  manufacturers  with 
nearly  $9  billion  in  total  sales  in  1991. 
Its  primary  product  lines  include: 
Patented  prescription  and  over-the- 
counter  pharmaceutical  products, 
veterinary  pharmaceuticals  and 
agricultural  and  specialty  chemicals. 
This  proposal  is  part  of  an  overall 
company  cost  reduction  effort. 
(Applications  for  subzone  status  are  also 
being  submitted  for  seven  other  Merck 
facilities.) 

MSD's  Barceloneta  plant  (221  acres, 
440,616  sq.  ft..  76  bldgs.)  is  located  at 
RD  2.  Km.  57,  30  miles  west  of  San  Juan, 
in  the  municipality  of  Barceloneta, 
Puerto  Rico.  The  facility  (850 
employees)  is  used  to  produce 
pharmaceutical  bulk  chemicals  and 
intermediates  used  in  Merck's  human 
and  animal  health  products,  and 
finished  animal  health  and  agricultural 
chemical  products  for  its  AgVet 
(agricultural/veterinary)  Division.  Bulk 
pharmaceutical  and  intermediate 
products  currently  include  amiloride 
HCl,  enalapril  maleate.  lisinopril  and 
methyldopa,  used  in  the  treatmen'  of 
high  blood  pressure;  cyclobenzaprine,  a 
muscle  relaxant;  ivermectin  bulk,  a 
livestock  anti-parasitic;  and  timolol  free 
ba.se  and  timolol  maleate,  for  the 
treatment  of  glaucoma.  These  active 
ingredients  are  sent  to  Merck's  other 
facilities  for  processing  into  final 
products.  Finished  animal  health/ 
agricultural  chemical  products  currently 
include  "Avid",  an  antiparasitic  for 
crop  protection,  "Curatrim",  treatment 
for  liver  flake  in  cattle,  "Heartgard 
Plus",  for  prevention  of  canine 
heartworm  disease,  and  "L-AAN",  used 
in  the  treatment  of  hypertension. 
Finished  products  are  then  shipped  to 
Merck's  West  Point.  Pennsylvania, 
facility  (application  pending  FTZ  Board 
approval,  FTZ  Doc.  29-93,  58  FR  38749, 
7/20/93)  for  U.S.  distribution. 

Currently,  foreign-sourced  materials 
account  for,  on  average,  40  percent  of 
the  value  of  the  products  that  leave  the 
Barceloneta  plant  including  the 
following  specific  chemicals:  amiloride 
HCl  crude,  avermectin  Bi,  trienone, 
clorsulon,  keto  ester,  ala-pro,  pyrantel, 
DMSO,  vanillin.  TEA  LYS  PRO  free 
base,  formamide,  S-glycolamine,  and 
DCT.  The  company  also  may  purchase 
products  from  abroad  in  the  following 
general  product  categories:  Gums, 
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starches,  waxes,  vegetable  extracts, 
mineral  oils,  phosphoric  acid, 
hydroxides,  hydrazine  and 
hydroxylamine,  chlorides,  phosphates, 
carbonates,  hydrocarbons,  alcohols, 
phenols,  ethers,  epoxides,  acetals, 
aldehydes,  ketone  function  compounds, 
mono-  and  polycarfooxylic  acids, 
phosphoric  esters,  amine-,  carboxymide. 
nitrile-  and  oxygen-function 
compounds,  heterocyclic  compounds, 
sulfonamides,  vitamins,  hormones, 
sugars,  antibiotics,  gelatins,  enzymes, 
color  lakes,  soaps  and  detergents, 
medicaments,  and  pharmaceutical 
products.  The  company  may  also  source 
abroad  insecticides,  rodenticides, 
fungicides  and  herbicides  for  use  in  its 
AgVet  production. 

Zone  procedures  would  exempt  MSD 
from  Customs  duty  payments  on  foreign 
materials  used  in  production  for  export. 
On  domestic  sales,  the  company  would 
be  able  to  choose  the  duty  rates  that 
apply  to  the  finished  products  (duty-free 
to  23.5%,  most  falling  in  the  3.7%- 
13.5%  range).  The  duty  rates  on  foreign- 
sourced  items  range  from  duty-free  to 
23.5  percent,  with  most  falling  in  3.7%- 
13.5%  range.  The  application  indicates 
that  the  savings  from  zone  procedures 
will  help  Improve  the  firm's 
international  competitiveness. 

In  accordance  with  the  Board's 
regulations,  a  member  of  the  FTZ  Staff 
has  been  designated  examiner  to 
investigate  the  application  and  report  to 
the  Board. 

Public  comment  is  invited  from 
interested  parties.  Submissions  (original 
and  3  copies)  shall  be  addressed  to  the 
Board's  Executive  Secretary  at  the 
address  below.  The  closing  period  for 
their  receipt  is  November  12. 1993. 
Rebuttal  comments  in  response  to 
material  submitted  during  the  foregoing 
period  may  be  submitted  during  the 
subsequent  15- day  period  to  November 
29, 1993. 

A  copy  of  the  application  and 
accompanying  exhibits  will  be  available 
for  public  inspection  at  each  of  the 
following  locations: 

U.S.  Department  of  Commerce  District 

Onice,  room  G-55,  Federal  Building. 

Chardon  Avenue,  San  Juan,  Puerto 

Rico  00918. 
Office  of  the  Executive  Secretary, 

Foreign-Trade  Zones  Board,  U.S. 

Department  of  Commerce,  room  3716. 

14th  &  Pennsylvania  Avenue,  NW.. 

Washington,  DC  20230. 

Dated:  September  2, 1993. 
lohn  J.  Da  Ponte,  Jr., 
Executive  Secretary. 

|FR  Doc.  93-22317  Filed  9-10-93;  8:45  am] 
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[OntorNo.653] 


I 


Expansion  of  Subtone  Status 
(Personal  Compuers)  Subzone  77A; 
Sharp  Manufactuf  log  Company  of 
America  Plant  Memphis,  IN 

Pursuant  to  its  euthority  under  the 
Foreign-Trade  Zones  Act  of  June  18. 
1934,  as  amended  (19  U.S.C.  81a-«lu). 
the  Foreign-Trade  Zones  Board  (the 
Board)  adopts  the  following  Order: 

Whereas,  an  api)lication  from  the  City 
of  Memphis,  Tenr  essee,  grantee  of 
Foreign-Trade  Zone  Subzone  No.  77A, 
at  the  Sharp  Manufacturing  Company  of 
America  plant,  retjuesting  authority  to 
expand  the  subzo  le  area  and  the  scope 
of  manufacturing  authority  under  zone 
procedures  to  inc  ude  portable  personal 
computers  (televi",ions  and  microwave 
ovens  are  currently  authorized),  was 
filed  by  the  Foreign-Trade  Zones  (FTZ) 
Board  on  April  15. 1992  (Docket  10-92, 
57  FR  18467.  4/3(/92)  (Amendment:  57 
FR  28828,  6/29/9::): 

Whereas,  notia  inviting  public 
comment  was  giv  m  in  the  Federal 
Register  and  the  t  pplication  has  been 
processed  pursuant  to  the  FTZ  Act  and 
the  Board's  reguktions;  and. 

Whereas,  the  Board  has  foimd  that  the 
requirements  of  tlie  Act  and  the 
regulations  are  sa  isfied,  and  that 
approval  is  in  the  public  interest; 

Now,  therefore,  the  Board  hereby 
orders: 

The  grantee  is  authorized  to  expand 
Subzone  77A  and  the  scope  of 
manufacturing  au  Jiority  as  requested  in 
the  application,  a  .  amended,  subject  to 
the  Act  and  the  B  )ard's  regulations, 
including  Section  400.28. 

Signed  at  Washin,;ton,  DC,  this  1st  day  of 
September,  1993. 

Joteph  A.  ^wtrini. 

Assistant  Secretary  <  tf  Commerce  for  Import 
Administration,  Che  irman.  Committee  of 
Alternates,  Foreign-  Trade  Zones  Board. 
[FR  Doc  93-22316  Filed  9-10-93: 8:45  am) 
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international  Tracie  Administration 
IA-670-«14] 

Certain  CartXMi  Steel  Butt-Weld  Pipe 
Fittings  From  the  People's  Republic  of 
China;  initiation  cf  Anti-Circumvention 
inquiry  on  Antidumping  Duty  Order 

AGENCY:  International  Trade 
Administration/Iriport  Administration 
Department  of  Commerce. 
ACTION:  Notice  of  initiation  of  anti- 
dromivention  incxury. 

SUMMAftV:  On  the  Iiasis  of  a  petition  filed 
with  the  Department  of  Commerce,  we 


are  initiating  an  anti-circumvention 
inquiry  to  determine  whether  producers 
of  carbon  steel  butt-weld  pipe  fittings 
from  the  People's  Republic  of  China  are 
circumventing  the  antidumping  duty 
order  on  cart)on  steel  butt-weld  pipe 
fittings. 

EFFECnvc  DATE:  September  13, 1993. 

FOR  FURTHER  INFORMATION  CONTACT: 
David  Genovese,  Office  of  Antidumping 
Compliance.  International  Trade 
Administration,  U.S.  Department  of 
Commerce.  Washington,  DC  20230; 
telephone  (202)  482-5253. 

SUPPtf  MENTARY  INFORMATION: 

Background 

On  July  21, 1993,  the  Department  of 
Commerce  (the  Department)  received  a 
petition  filed  by  the  U.S.  Fittings  Group, 
which  is  an  ad  hoc  trade  association  of 
domestic  producers  of  carbon  steel  butt- 
weld  pipe  fittings  whose  members 
currently  consist  of  Hackney,  Inc., 
Ladish  Co..  Inc.,  LA.  Boiler  Works,  Inc., 
Mills  Iron  Works,  Inc.,  Steel  Forgings, 
Inc.,  and  Tube  Forgings  of  America,  Inc. 
(the  petitioners),  requesting  that  the 
Depsutment  conduct  an  anti- 
circumvention  inquiry  on  the 
antidumping  duty  order  on  certain 
carbon  steel  butt-weld  pipe  fittings 
(CSPFs)  fiom  the  People's  Republic  of 
China  (PRC)  (57  FR  21058,  May  18, 
1992).  The  petitioners  allege  that 
producers  of  CSPFs  from  the  PRC  are 
circumventing,  within  the  meaning  of 
section  781(b)  of  the  Tariff  Act  of  1930, 
as  amended  (the  Act),  the  antidumping 
duty  order  on  CSPFs  by  exporting 
unfinished  CSPFs  to  Awaji  Sangyo  Co. 
(Thailand),  in  Thailand,  which  then 
completes  the  finishing  operations  and 
exports  the  merchandise  to  the  United 
States  bee  of  any  antidumping  duties. 

Initiation  of  Anti-circumvention 
Proceeding 

Section  781(b)  of  the  Act  allows  the 
Department  to  include  merchandise 
within  the  scope  of  an  existing 
antidumping  duty  order  if:  (1)  The 
merchandise  imported  into  the  United 
States  is  of  the  same  class  or  kind  as 
merchandise  produced  in  a  foreign 
country  that  is  the  subject  of  an 
antidumping  duty  order;  (2)  before 
importation  into  the  United  States,  such 
imported  merchandise  is  completed  or 
assembled  in  another  foreign  country 
from  merchandise  imported  from  the 
country  which  is  subject  to  the 
antidumping  duty  order,  and  the 
difference  between  the  value  of  the 
completed  merchandise  exported  to  the 
United  States  and  the  value  of  the 
meitiiandise  imported  to  the  third 
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country  prior  to  completion  or  assembly 
for  export  to  the  United  States  is  small. 

Based  on  the  Department's  analysis  of 
petitioners'  submission  (see  Decision 
Memorandum  from  Holly  A.  Kuga  to 
loseph  A.  Spetrini.  dated  08/23/93),  we 
are  initiating  an  anti-circumvention 
inquiry  on  carbon  steel  butt-weld  pipe 
nttings  from  the  People's  Republic  of 
China,  case  numt)er  A-570-814. 

The  Department  will  not  suspend 
liquidation  at  this  time.  However,  the 
Department  will  instruct  the  U.S. 
Customs  Service  to  suspend  liquidation 
in  the  event  of  an  affirmative 
preliminary  determination  of 
circumvention. 

This  notice  is  published  in 
accordance  with  section  781(b)  of  the 
Act  (19  U.S.C  1677j(b))  and  19  CFR 
353.29. 

Dated:  September  2. 1993. 
Joseph  A.  Spetiuiif 

Acling  Assistant  Secretary  for  Import 

Administration. 

IFR  Doc  93-22315  Filed  9-10-93:  8:45  am] 
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(A-688-810] 

Mechanical  Transfer  Presses  From 
Japan;  PrelinUnary  Results  and 
Termination  in  Part  of  Antidumping 
Duty  Administrative  Review 

AGENCY:  International  Trade 
Administration/Import  Administration, 
Department  of  Commerce. 
ACTION:  Notice  of  preliminary  results 
and  termination  in  part  of  antidumping 
duty  administrative  review. 

SUMMAAf:  In  response  to  requests  by  the 
petitioners  and  three  manufacturers/ 
exporters,  the  Department  of  Commerce 
is  conducting  an  administrative  review 
of  the  antidumping  duty  order  on 
mechanical  transfer  presses  from  Japan. 
The  review  covers  three  manufacturer/ 
exporters  of  the  subject  merchandise  to 
the  United  States  during  the  period 
February  1. 1991.  through  January  31. 
1992.  The  review  indicates  the  existence 
of  dumping  margins  during  the  period. 

As  a  result  of  this  review,  we  nave 
preliminarily  determined  to  assess 
antidumping  duties  equal  to  the 
differences  between  United  States  price 
and  foreign  nurket  value. 

Interested  parties  are  invited  to 
comment  on  these  preliminary  results. 
EFFECTIVE  DATE:  September  13. 1993. 
FOR  FURTHER  MP0RMAT10N  CONTACT: 
Edward  Haley  or  Maureen  Flannery, 
Office  of  Antidumping  Compliance, 
International  Trade  Administration. 
U.S.  Department  of  Commerce.  14th 
Street  and  Constitution  Avenue.  NW.. 


Washington,  DC  20230;  telephone:  (202) 
482-4733. 

SUPPLEMENTARY  INFORMATKM: 

Background 

On  January  31, 1992,  the  Department 
of  Commerce  (the  Department) 
published  in  the  Federal  Register  (57 
FR  3740)  a  notice  of  "Opportunity  to 
Request  an  Administrative  Review"  of 
the  antidumping  duty  order  on 
mechanical  tiansfer  presses  (MTPs) 
from  Japan.  On  February  27, 1992,  the 
petitioners,  the  Verson  Division  of 
Allied  Products  Corp..  the  United 
Autoworkers  of  America,  and  the 
United  Steelworkers  of  America  (AFL- 
CIO/CLC),  requested  a  review  of 
Ishikawajima-Harima  Heavy  Industries 
Co..  Ltd.  (IHI).  and  Hitachi  Zosen  Corp. 
(Hitachi):  on  February  28,  1992, 
Komatsu  Ltd.  (Komatsu).  Aida 
Engineering,  Ltd.  (Aida),  and  Hitachi 
requested  to  be  reviewed:  all  requests 
were  in  accordance  with  section  751(a) 
of  the  Tariff  Act  of  1930.  as  amended 
(the  Tariff  Act),  and  §  353.22(a)  of  the 
Department's  regulations.  We  published 
the  notice  of  initiation  of  the 
antidumping  duty  administrative  review 
on  March  16.  1992  (57  FR  9104), 
covering  the  period  February  1. 1991. 
through  J[anuary  31. 1992. 

The  initiation  notice  names  four 
companies.  Of  these  four  companies,  we 
are  terminating  the  review  of  one 
company  (see  "Termination  of  Review 
in  Part"  section  of  this  notice).  Of  the 
three  remaining  companies.  IHI  had  no 
shipments  for  the  period  of  review.  We 
analyzed  the  responses  of  Aida  and 
Hitachi  to  the  Department's 
antidumping  questionnaire.  The 
Department  has  now  conducted  the 
review  in  accordance  with  section  751 
of  the  Tariff  Act. 

Termination  of  Review  in  Part 

On  May  7, 1992,  Komatsu  withdrew 
its  request  for  review.  The  petitioners 
had  not  requested  a  review  of  this 
company.  Therefore,  in  accordance  with 
19  CFR  353.22(a)(5).  the  Department  is 
terminating  the  review  with  respect  to 
Komatsu. 

Scope  of  the  Review 

Imports  covered  by  this  review 
include  MTPs  currently  classifiable 
under  Harmonized  Tariff  Schedule 
(HTS)  item  numbers  8462.99.0035  and 
8466.94.5040.  The  HTS  nimibers  are 
provided  for  convenience  and  for  U.S. 
Customs  purposes.  The  written 
description  remains  dispositive. 

For  purposes  of  this  review,  tlie  term 
"mechanical  transfer  presses"  refers  to 
automatic  metal-forming  machine  tools 
with  multiple  die  stations  in  which  the 


workpiece  is  moved  from  station  to 
station  by  a  transfer  mechanism 
designed  as  an  integral  part  of  the  press 
and  synchronized  with  the  press  action, 
whether  imported  as  machines  or  parts 
suitable  for  use  solely  or  principally 
with  these  machines.  These  presses  may 
be  imported  assembled  or  unassembled. 
This  review  covers  sales  by  Aida  and 
Hitachi  of  MTPs  from  Japan  entered  into 
the  United  States  during  the  period 
February  1, 1991,  through  January  31. 
1992.  This  review  does  not  cover  spare 
and  replacement  parts  and  accessories. 
The  review  also  does  not  cover  Aida's 
FMX  series  cold  forging  press,  with 
optional  transfer  feed  unit,  which  is  the 
subject  of  a  pending  sco{)e  ruHng.  If  the 
Department  determines  that  the  FMX 
press  is  within  the  scope  of  the 
antidumping  duty  order,  we  will 
include  sales  of  FMX  presses  by  Aida  in 
the  final  results  of  this  administrative 
review. 

United  States  Price 

The  Department  used  purchase  price 
(FP),  as  defmed  in  section  772  of  the 
Tariff  Act,  in  calculating  United  States 
price  (U.S.  price)  for  Aida  and  Hitachi 
because  all  sales  were  made  directly  to 
unrelated  parties  prior  to  importation 
into  the  United  States.  U.S.  price  was 
based  on  packed,  f.o.b.  Japanese  or  U.S. 
port  prices,  as  appropriate.  We  made 
deductions,  where  applicable,  for 
foreign  inland  freight  and  insurance, 
ocean  freight,  export  insurance 
expenses,  brokerage  and  handling, 
stevedoring  charges,  marine  insurance, 
air  freight,  and  U.S.  Customs  duties  and 
fees.  No  other  adjustments  were  claimed 
or  allowed. 

Foreign  Market  Value 

We  have  preliminarily  determined 
that  models  of  MTPs  sold  in  the  home 
market  are  not  comparable  to  the  U.S. 
models  sold  during  the  period  of 
review.  Accordingly,  the  Department 
has  used  constructed  value  (CV),  as 
defined  in  section  773(e)  of  the  Tariff 
Act,  to  calculate  foreign  market  value 
(FMV).  We  note  that  Aida  and  Hitachi 
have  argued  that  home  market  models 
are  not  similar  to  models  sold  to  the 
United  States,  and  that  we  have 
received  no  comments  from  petitioners 
on  the  issue. 

We  calculated  CV  as  the  cost  of 
materials  and  fabrication  of  the 
merchandise  exported  to  the  United 
States,  plus  general  expenses,  profit  and 
packing.  We  used  the  respondents'  CV 
data,  except  in  the  following  instances 
where  the  costs  were  not  appropriately 
quantified  or  valued: 

For  Aida: 
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(1)  We  revised  the  submitted  general 
and  administrative  expense  calculation 
to  include  certain  non-operating  income 
and  expense  items;  and  (2)  we 
recalculated  interest  expense  by 
disallowing  the  reported  interest  income 
ofTset  because  Aida  did  not  break  out 
interest  income  into  short-term  and 
long-term  interest  income. 

For  Hitachi: 

(1)  We  adjusted  the  submitted  general 
and  administrative  expense  calculation 
using  Hitachi's  audited  imconsolidated 
Hnancial  statements  for  the  fiscal  year 
ending  March  31. 1992;  (2)  we  reduced 
net  interest  expense,  rather  than  gross 
interest  expense,  by  the  ratio  of  trade 
accounts  receivable  and  inventory  to 
total  assets;  and  (3)  we  disallowed  the 
negative  imputed  credit  on  prepaid 
sales  because  the  benefit  from  the 
prepayment  is  already  accounted  for  in 
the  interest  expense  calculation. 

We  made  circumstance-of-sale 
adjustments  to  CV  for  credit,  technical 
services,  and  warranty  expenses  to 
reflect  the  differences  between  the  home 
market  and  U.S.  costs.  We  denied  a 
circumstance-of-sale  adjustment 
claimed  by  Hitachi  for  export  insurance 
expenses  because  we  consider  these 
expenses  to  be  movement  expenses,  and 
treated  them  as  such  in  our  U.S.  price 
calculation.  No  other  adjustments  were 
claimed  or  allowed. 

Preliminary  Results  of  Review 

As  a  result  of  our  review,  the 
Department  preliminarily  determines 
that  the  following  margins  exist  for  the 
period  February  1, 1991,  through 
January  31,  7992: 


Manufacturer/exporter 

Margin 
(percent) 

Aida  Engineering,  Ltd 

Hitachi  Zosen  Corp 

0.84 
0.00 

IshiKawajima-Harima  

'0  00 

'  Ho  shipments  dunng  the  pernxJ.  Rate  is 
from  ttie  last  final  results  of  review  for  this 
company. 

Parties  to  the  proceeding  may  request 
disclosure  within  5  days  of  the  date  of 
publication  of  this  notice.  Any 
interested  party  may  request  a  hearing 
within  10  days  of  publication.  Any 
hearing,  if  requested,  will  be  held  44 
days  after  the  date  of  publication  of  this 
notice,  or  the  first  workday  thereafter. 
Interested  parties  may  submit  case  briefs 
within  30  days  of  the  date  of  publication 
of  this  notice.  Rebuttal  briefs,  which 
must  be  limited  to  issues  raised  in  the 
case  briefs,  may  be  filed  not  later  than 
37  days  after  the  date  of  publication. 
The  Department  will  publish  a  notice  of 
final  results  of  this  administrative 
review,  which  will  include  the  results  of 


its  analysis  of  iss  les  raised  in  any  such 
comments. 

The  Departmer  t  shall  determine,  and 
the  Customs  Service  shall  assess, 
antidumping  dut  es  on  all  appropriate 
entries.  Individui  1  differences  between 
U.S.  price  and  FMV  may  vary  from  the 
percentages  state<i  above.  The 
Department  will  ssue  appraisement 
instructions  on  eiich  exporter  directly  to 
the  Customs  Service. 

Furthermore,  the  following  deposit 
requirements  wil  be  effective  upon 
publication  of  th(  final  results  of  this 
administrative  review  for  all  shipments 
of  MTPs  from  Japan  entered,  or 
withdrawn  from  varehouse,  for 
consumption  on  or  after  the  publication 
date,  as  provided  for  by  section 
751(a)(1)  of  the  Tiriff  Act:  (1)  the  cash 
deposit  rates  for  the  reviewed 
companies  will  b)  those  established  in 
the  final  results  of  this  administrative 
review;  (2)  for  pn  viously  reviewed  or 
investigated  companies  not  listed  above, 
the  cash  deposit  rate  will  continue  to  be 
the  company-specific  rate  published  for 
the  most  recent  p?riod;  (3)  if  the 
exporter  is  not  a  firm  covered  in  this 
review  or  the  LTT  V  investigation,  but 
the  manufacturer  is,  the  cash  deposit 
rate  will  be  the  rate  established  for  the 
most  recent  period  for  the  manufacturer 
of  the  merchandiie;  and  (4)  the  cash 
deposit  rate  for  all  other  manufacturers 
or  exporters  will  l)e  the  "all  others"  rate 
established  in  the  final  notice  of  the 
LTFV  investigatic  n  of  this  case,  in 
accordance  with  the  Court  of 
International  Trade's  decisions  in  Floral 
Trade  Council  v.  United  States,  Slip  Op. 
93-79,  and  Federil  Mogul  Corporation 
and  the  Tonington  Company  v.  United 
States.  Slip  Op.  9  i-83.  The  all  others 
rate  is  14.51  perct  nt.  These  deposit 
requirements,  whan  imposed,  shall 
remain  in  effect  u>itil  publication  of  the 
final  results  of  th€'  next  administrative 
review. 

This  notice  sen  es  as  a  preliminary 
reminder  to  impo  ters  of  their 
responsibility  under  19  CFR  353.26  to 
file  a  certificate  regarding  the 
reimbursement  of  antidumping  duties 
prior  to  liquidation  of  the  relevant 
entries  during  thi.s  review  period. 
Failure  to  comply  with  this  requirement 
could  result  in  tho  Secretary's 
presumption  that  reimbursement  of 
antidumping  duties  occurred  and 
subsequent  assessment  of  double 
antidumping  duti  "^s. 

This  adminislTEtive  review  and  notice 
are  in  accordance  with  section  751(a)(1) 
oftheTariffAct(  9U.S.C.  J  675(a)(1)) 
and  19  CFR  353.22. 


Dated:  September  3, 1993. 

|o«eph  A.  Spetrini, 

Acting  Assistant  Secretary  for  Import 
Administration. 

|FR  Doc.  93-22308  Filed  9-10-93:  8:45  am) 
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IA-437-601] 

Tapered  Roller  Bearings  and  Parts 
Thereof,  Finished  and  Unfinished, 
From  the  Republic  of  Hungary;  Final 
Results  of  Antidumping  Duty 
Administrative  Review 

AGEHtCV:  International  Trade 
Administration/Import  Administration, 
Department  of  Commerce. 

ACTION:  Notice  of  final  results  of 
antidumping  duty  review. 

SUMMARY:  On  August  12, 1992,  the 
Department  of  Commerce  published  the 
preliminary  results  of  its  administrative 
review  of  the  antidumping  duty  order 
on  tapered  roller  bearings  and  parts 
thereof,  finished  and  unfinishcKl,  from 
the  Republic  of  Hungary.  The  period  of 
review  is  June  1,  1990  through  May  31. 
1991. 

We  gave  interested  parties  an 
opportunity  to  comment  on  our 
preliminary  results.  Based  on  our 
analysis  of  the  comments  received,  we 
have  changed  the  results  from  those  in 
our  preliminary  results  of  review. 

EFFECTIVE  DATE:  September  13. 1993. 
FOR  FURTHER  INFORMATION  CONTACT: 
Breck  Richardson,  Elisabeth  Urfer,  or 
Maureen  Flannery  of  the  Office  of 
Antidumping  Compliance,  Import 
Administration,  International  Trade 
Administration,  U.S.  Department  of 
Commerce,  14th  Street  and  Constitution 
Avenue,  NW.,  Washington  DC  20230; 
telephone  (202)  482-4733. 

Background 

On  August  12,  1992,  the  Department 
of  Commerce  (the  Department) 
published  in  the  Federal  Register  (57 
FR  36069)  the  preliminary  resuhs  of  this 
administrative  review  of  the 
antidumping  duty  order  on  tapered 
roller  bearings  and  parts  thereof, 
finished  and  unfinished,  (TRBs)  from 
Hungary  (52  FR  23319,  June  19, 1987). 
The  respondent.  Magyar 
Gordulocsapagy  Muvek  (MOM), 
requested  that  we  conduct  an 
administrative  review  in  accordance 
with  19  CFR  353.22(a).  We  published  a 
notice  of  initiation  of  this  antidumping 
duty  administrative  review  on  August 
14, 1991  (56  FR  40305). 

We  sent  MOM  a  questionnaire  on 
December  31. 1991 ,  and  received  a 
response  on  February  14. 1992.  We 
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issued  a  supplemental  questionnaire  on 
May  14.  1992.  On  May  29. 1992.  MGM 
requested  an  additional  14  days  to 
respond  to  the  supplemental 
questionnaire.  We  granted  an  extension 
until  June  12. 1992.  On  June  11.  1992. 
MCM  requested  that  it  be  allowed  to 
submit  its  supplemental  questionnaire 
response  by  June  16. 1992.  We  granted 
an  extension  for  the  public  version  until 
June  15. 1992,  the  proprietary  version 
remaining  due  June  12. 1992.  We 
received  both  the  proprietary  and  the 
public  versions  after  the  June  15. 1992 
deadline  had  expired  (the  deadline  for 
submission  of  the  public  version  of  the 
supplemental  response  was  5  p.m., 
close  of  business,  on  June  15).  In 
accordance  with  §  353.31(bK2)  of  the 
Department's  regulations,  we  rejected  as 
untimely  both  the  proprietary  and  the 
public  versions  of  the  supplemental 
response. 

MCM  and  Petitioner,  the  Timken 
Company,  submitted  case  and  rebuttal 
briefs.  The  Department  has  now 
completed  this  administrative  review  in 
accordance  with  section  751  of  the 
Tariff  Act  of  1930,  as  amended  (the  Act). 

Scope  of  Review 

Imports  cover-. i  by  this  review  are 
shipments  of  TV.^   nnd  parts  thereof, 
finished  and  untl  n^hed.  from  Hungary. 
This  merchandise  is  classifiable  under 
the  Harmonized  Tariff  Schedule  (HTS) 
item  numbers  8482. 20.00. 
8482.91.00.60,  ft4«2.99.30.  8483.20.40. 
8483.20.80.  8483.30.80.  8483.90.20.  * 
8483.90.30  and  8483.90.80.  Although 
the  HTS  item  numbers  are  provided  for 
convenience  and  customs  purposes,  our 
written  description  of  the  scope  of  this 
proceeding  is  dispositive. 

This  review  covers  the  period  June  1, 
1990,  through  May  31, 1991.  MGM 
accounts  for  all  Hungarian  exports  to 
the  United  States  of  the  subject 
merchandise. 

United  States  Price 

We  based  the  United  States  price 
(USP)  on  purchase  price  (PP),  in 
accordance  with  section  772(b)  of  the 
Act.  as  the  subject  merchandise  was 
sold  to  unrelated  purchasers  in  the 
United  States  prior  to  importation  into 
the  United  States.  PP  was  based  on 
either  FOB  Hamburg  port  price  to 
unrelated  purchasers  or  the  ex-factory 
price  to  unrelated  purchasers.  With 
respect  to  FOB  Hamburg  sales,  we  made 
deductions  for  brokerage  and  handling 
and  foreign  inland  freight  charges.  The 
brokerage  and  handling  charges  were 
paid  in  convertible  currency.  We  valued 
foreign  inland  freight  deductions  using 
surrogate  data  based  on  Mexican  height 
costs.  We  selected  Mexico  as  the    ■ 


surrogate  country  for  the  reasons 

explained  in  the  "Foreign  Market 
Value"  section  of  this  notice. 

Foreign  Market  Value 

In  the  most  recent  review  of  this 
order,  the  Department  treated  Hungary 
as  a  non-market  economy  country.  See 
Final  Results  of  Antidumping  Duty 
Administrative  Review:  Tapered  Roller 
Bearings  and  Parts  Thereof.  Finished 
and  Unfinished,  from  the  Republic  of 
Hungary.  56  FR  41819  (August  23. 
1991).  Because  none  of  the  parties  to 
this  proceeding  has  contested  such 
treatment  in  this  review,  we  have 
calculated  foreign  market  value  in 
accordance  with  section  773(c)  of  the 
Act  and  §  353.52  of  the  Department's 
regulations.  Section  773(c)  of  the  Act 
requires  lu  to  base  ibrei^i  market  value 
on  a  valuation  of  the  factors  of 
production  in  a  market  economy 
country  that  is  at  a  level  of  development 
comparable  to  the  non-market  economy 
country  and  is  a  significant  producer  of 
comparable  merchandise. 

It  IS  the  Department's  practice  to 
value  factor  of  production  inputs  from 
publicly  available  sources  in  a  market 
economy.  When  there  are  no  publicly 
available  sources,  we  obtain  other 
information  for  valuing  factors  of 
production,  such  as  actual  acquisition 
prices  in  a  market  economy. 

We  determined  that  South  Africa. 
Uruguay,  Algeria.  Malaysia  and  Mexico 
are  the  most  appropriate  surrogates  for 
Hungary.  We  researched  publicly 
available  documents  relating  to  these 
countries  and  sent  cables  to  the 
American  embassies  in  each  possible 
surrogate  country  requesting 
documentation  relating  to  the  values  for 
the  factors  of  production.  We  chose 
Mexico  as  the  surrogate  for  valuing  the 
factors  of  production  because  we  were 
able  to  obtain  more  complete  publicly 
available  data  pertaining  to  Mexico  than 
for  the  other  potential  surrogate 
countries  with  comparable  economies 
which  produced  TRBs. 

We  valued  the  factors  of  production 
as  follows: 

•  The  material  cost  for  each 
component  was  determined  by 
multiplying  the  gross  weight  (in 
kilograms)  of  steel  by  the  cost  per 
kilogram  of  the  raw  material  input,  and 
then  deducting  an  amount  to  account 
for  the  sale  of  scrap. 

•  Certain  raw  material  costs  were 
valued  based  on  MCM's  imports  of  steel 
products  from  market  economies  that 
were  paid  for  in  freely  convertible 
currency. 

•  In  the  absence  of  market  economy 
prices  paid  by  MGM.  we  valued  other 
raw  material  inputs  using  National 


Trade  Data  Bank  information  for  1990- 
1991.  We  used  United  States  FAS  export 
data  for  sales  to  Mexico  to  value  hot- 
rolled  steel  rods,  steel  strips  and  steel 
alloy  scrap.  See  our  response  to 
comment  7  below. 

•  We  valued  both  inland  freight  for 
the  finished  TRfis  and  inland  freight  on 
the  steel  inputs  using  publicly  available 
Mexican  freight  rates.  This  information 
was  taken  from  data  obtained  from  the 
Mexican  Freight  Transportation 
Industry  Chamber. 

•  We  valued  direct  labor  using  a  1990 
Mexican  labor  rate  (the  equivalent  of 
2.31  U.S.  dollars  per  hour)  for 
industrial-commercial  machinery 
obtained  from  the  Bureau  of  Labor 
Statistics  (BLS).  The  BLS  rate  includes 
basic  salaries,  bonuses  and  other 
premiums  paid  to  the  industrial- 
commercial  manufacturing  industry  in 
Mexico.  We  used  the  wage  index 
published  by  the  Bank  of  Mexico  to 
adjust  this  figure  to  account  for  the  1991 
portion  of  the  period  of  review  (POR). 
The  specific  portion  of  the  wage  index 
used  reflects  metal  products,  machinery 
and  equipment  industries  in  Mexico. 
Therefore,  this  rate  is  representative  of 
actual  labor  rates  in  Mexico  for  all 
categories  of  employees  within  the 
metal  products  industry.  The  labor  cost 
for  each  component  was  calculated  by 
multiplying  the  total  labor  minutes  by 
the  surrogate  labor  rate  (.385  U.S. 
dollars  per  minute). 

•  We  were  able  to  obtain  a  range  of 
factory  overhead  and  indirect  labor  rates 
of  a  number  of  roller  bearing  and  steel 
producers  in  Mexico  as  reported  by  the 
Bearing  Distributors  Association  in 
Mexico.  We  used  a  simple  average  of  the 
range  obtained  from  actual  producers  of 
the  subject  merchandise  in  Mexico  as 
the  most  reasonable  rate,  given  that 
there  was  no  public  information 
available  on  this  subject. 

•  We  used  the  statutory  minimum  of 
ten  percent  of  the  sum  of  material  and 
fabrication  costs  for  general  expenses. 

•  We  used  the  statutory  minimum  of 
eight  percent  of  material  and  fabric.,. ion 
costs  plus  general  expenses  for  profit. 

•  Consistent  with  our  valuation  of 
packing  in  the  Final  Determination  of 
Sales  at  Less  than  Fair  Value:  Tapered 
Roller  Bearings  from  the  Hungarian 
People's  Republic.  52  FR  17428  (May  8. 
1989),  the  Final  Determination  of  Sales 
at  Less  than  Fair  Value:  Tapered  Roller 
Bearings  from  the  Socialist  Republic  of 
Romania.  52  FR  17433  (May  8. 1989). 
the  Final  Determination  of  Sales  at  Less 
than  Fair  Value:  Tapered  Roller 
Bearings  from  the  People's  Republic  of 
China.  52  FR  19748  (May  27, 1987), 
Final  Results  of  Antidumping  Duty 
Administrative  Review:  Tapered  Roller 


Bearings  from  the  Republic  of  Hungary, 
55  FR  48146  (November  19. 1990)  and 
Final  Results  of  Antidumping  Duty 
Administrative  Review:  Tajwred  Roller 
Bearings  and  Parts  Thereof,  Finished 
and  Unfinished.  From  the  Republic  of 
Hungary.  56  FR  41819  (August  23. 
1991),  the  value  of  packing  was  based 
on  publicly  available  data  contained  in 
the  public  Hie  of  the  investigation  of 
Tapered  Roller  Bearings  from  Italy,  52 
FR  24198  (June  29.  1987). 

Currency  Conversion 

We  made  currency  conversions  in 
accordance  with  19  CFR  353.60(a). 
Currency  conversions  were  made  at  the 
rates  certified  by  the  Federal  Reserve 
Bank  or  at  rates  published  by  the 
International  Monetary  Fund  in 
International  Financial  Statistics. 

Analysis  at  the  Conunents  Received 

We  invited  interested  parties  to 
comment  on  the  preliminary  results.  We 
received  case  and  rebuttal  briefs  from 
MGM  and  Timken. 

Comme/if  I.-Timken  argues  that  the 
absence  of  a  response  to  the 
Department's  supplemental 
questionnaire  requires  use  of  adverse 
best  information  available  (BIA). 
Timken  contends  that  the  Department 
calculated  the  margin  for  the 
preliminary  results  as  if  deficiencies 
had  never  been  identified  and  the 
supplemental  questionnaire  never  sent, 
and  cites  19  U.S.C  1677e(b)  of  the 
statute,  which  states: 

In  making  their  determinations  under  this 
subtitle,  the  administering  authority  and  the 
Commission  shall,  whenever  a  party  or  any 
other  person  refuses  or  is  unable  to  produce 
information  requested  in  a  timely  manner 
and  in  the  fonn  required,  or  otherwise 
signiricantly  impedes  an  investi^tion.  use 
the  best  information  otherwise  available. 

Timken  huther  cites  §  353.37(a)  of  the 
regulations,  which  states: 

(a)  Use  of  best  information  available.  The 
Secretary  will  uae  the  tiest  infomiation 
available  whenever  the  Secretary: 

(1)  Does  not  receive  a  complete,  accurate 
and  timely  response  to  the  Secretary's 
request  for  factual  information:  or 

(2)  Is  unable  to  verify,  within  the  time 
specified,  the  accuracy  and  completeness  of 
the  factual  infbmiation  submitted. 

Timken  asserts  that  the  highest  rate  in 
the  past  is  the  most  appropriate  rate  to 
use  as  BLA  The  highest  rate  is  from  the 
investigation  in  which  the  Department 
calculated  a  margin  of  7.42  percent. 
Timken  argues  that  alternatively  the 
duties  could  be  assessed  at  the  rate  at 
which  duties  were  deposited,  5.38 
percent.  Timken  contends  that,  as  it  was 
the  respondent  who  requested  this 
review  in  order  to  change  the  deposit 


rates,  and  the  respondent  who  failed  to 
respond  in  a  timely  nanner  to  the 
Department's  reque;  t  for  information, 
the  application  of  rates  which  would 
have  appUed  had  M^^  not  requested 
the  review  would  ix  a  reasonable  and 
fair  solution. 

MGM  disagrees  with  Timken 's 
assertion  that  the  Dt  partment  relied 
upon  deficient  data  in  the  preliminary 
results,  and  argues  taat  a  timely 
response  to  the  supjilemental 
questionnaire  would  not  have  directly 
affected  the  data  ultimately  used  in  the 
margin  calculation.  MGM  argues  that  it 
did  submit  a  detailed  and  essentially 
complete  and  accurite  184-page 
response  to  the  Deputment's  original 
questionnaire,  and  that  the  BIA 
consequences,  sugg'isted  by  Timken,  for 
its  late  supplement!  1  questionnaire 
response  are  unwar-anted.  MGM  argues 
that  the  Department 's  goal  is  not  to 
punish  parties  that  lo  not  meet 
deadlines  for  submitting  information. 
MGM  points  out  thi  t,  in  Rhone-Poulenc 
V.  United  States.  89}  F.2d.  1185  (Fed. 
Cir.  1990),  the  Cour  of  Appeals  for  the 
Federal  Circuit  (CA^C)  ruled  that  the 
aims  of  the  Departn  ent  are  controlled 
by  the  goal  of  calcu  ating  the  most 
accurate  dumping  margin  possible. 
MGM  further  notes  that,  in  Olympic 
Adhesives,  Inc.  v.  L  nited  States,  899 
F.2d  1565  (Fed.  Cir.  1990).  the  CAFC 
found  that  the  Department  improperly 
used  BIA  where  resDondent's  answers  to 
the  Department's  qi  estionnaire  were 
complete  and  not  deficient  even  though 
answers  did  not  definitely  resolve  the 
overall  issue  presented. 

Department's  Position:  While  MGM 
failed  to  submit  its  I'esponse  to  the 
supplemental  quest  onnaire  in  a  timely 
manner,  the  circum  >tances  of  this  case 
do  not  warrant  the  use  of  BIA. 
Methodological  decisions  made 
subsequent  to  the  issuance  of  the 
supplemental  quest  onnaire,  and  the 
nature  of  the  available  surrogate 
information,  rendered  much  of  the 
information  request sd  in  that 
questionnaire  moot  For  example,  we 
selected  Mexico  as  nui  surrogate 
country,  and  the  Mi  xican  overhead 
information  we  wer3  able  to  find  had 
only  broad  appUcat  ons.  thus  making  it 
impossible  to  match  this  information  to 
detailed  data  such  es  that  requested  in 
the  supplemental  questionnaire. 
Therefore,  the  infornation  requested  in 
the  supplemental  questionnaire  was 
essentially  academi :  and  unnecessary 
for  the  purposes  of  our  antidunping 
calculations.  Althoi  gh  we  couid  not 
have  known  the  outcome  at  the  time  we 
made  the  suppleme  ital  request,  if  we 
had  found  that  the  isquestad 
information  could  have  bwn  oiatched  to 


our  surrogate  country  information,  we 
would  have  resorted  to  BIA  because  the 
missing  supplemental  data  would  have 
precluded  us  from  making  appropriate 
comparisons  with  surrogate  country 
data.  We  therefore  disagree  with 
Timken 's  contention  that  BIA  is 
appropriate,  and  we  are  addressing  the 
issues  raised  by  Timken  regarding  the 
specific  questions  asked  in  the 
supplemental  questionnaire.  See  our 
responses  to  Comments  2-5  below. 

Comment  2:  Timken  aigues  that  the 
first  four  questions  of  the  supplemental 
questionnaire  relate  to  information  that 
does  not  enter  the  margin  calculation, 
but  is  nevertheless  important  to  an 
understanding  of  the  operations  of 
MGM,  and  the  absence  of  this 
information  calls  into  question  the 
accuracy  of  the  data  submitted. 

MGM  contends  that  while  its 
response  to  the  supplemental 
questionnaire  would  have  formally 
clarified  its  submission,  the  errors  were 
so  obviously  typographical  that  the 
Department  could  have  corrected  the 
discrepancies  on  its  own.  MGM  further 
contends  that,  with  regard  to  questions 
1-3,  which  asked  MGM  to  clear  up 
minor  discrepancies  in  the  narrative 
response  and  the  appendices,  the  issue 
is  rendered  moot  because  the 
Department  does  not  have  to  rely  at  all 
on  this  information  to  calculate  the  final 
margin. 

Department's  Position:  We  do  not 
agree  with  Timken  that  MGM's  fiailure 
to  supply  the  requested  information 
called  into  question  the  accuracy  of  the 
data  reported.  Questions  1-3  asked 
MGM  to  clarify  discrepancies  between 
the  narrative  description  and  the 
appendices,  with  respect  to  the  period 
covered  by  the  data  given  in  the 
appendices.  This  information  was  not 
essential  to  the  margin  calculation,  but 
would  have  helped  to  tie  the 
information  used  in  those  calculations 
to  source  documents,  had  we  chosen  to 
verify  MGM's  response.  Question  4 
asked  MGM  to  report  all  costs  in  the 
currencies  in  which  they  were  incurred. 
Because  this  is  a  non-market-economy 
case,  values  are  based  on  information 
reflecting  actual  market-oriented  costs: 
where  costs  were  incurred  in  non- 
market-economy  currencies,  surrogate 
values  were  used  for  our  analysis. 
Therefore,  those  costs  incurred  in  the 
native  currency  of  Hungary  are 
irrelevant  to  the  analysis  performed  for 
this  case.  For  those  inputs  that  were 
purchased  by  MGM  in  market-oriented 
currencies  from  companies  in  market 
economy  countries,  we  were  able  to  use 
the  costs  as  reported  by  MGM  because, 
as  noted  in  MGM's  r^uttal  brief,  in  the 
response  to  the  original  questionnaire. 
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MGM  reported  those  costs  in  the  actual 
market-oriented  currencies  in  which 
they  were  incurred. 

Comment  3:  Timken  maintains  that  a 
response  to  the  Department's 
supplemental  questioimaire  would  have 
given  the  Department  an  understanding 
of  the  specific  activities  included  in 
overhead,  direct  labor,  indirect  labor, 
and  general  expenses.  Timken  argues 
that,  because  MGM  did  not  submit  in  a 
timely  manner  its  response  to  the 
supplemental  questionnaire,  the 
Department  should  use,  as  BIA,  the 
highest  overhead  rate  reported  by  the 
Bearing  Distributors  Association  in 
Mexico.  Also,  as  BIA  for  general 
exp>enses.  Timken  asks  that  the 
Department  contact  that  association  to 
request  the  general  expenses  percentage 
for  the  same  producer  from  which  the 
overhead  rate  was  reported. 

MGM  argues  that  tne  Department's 
question  in  the  supplemental 
questioimaire  regarding  overhead 
related  to  details  that  would  not  change 
the  Department's  margin  calculation. 
MGM  notes  that  the  information 
requested  was  in  regard  to  factory 
overhead  data  for  Hungary,  but  that  in 
the  preliminary  results,  Mexican 
overhead  data  were  used. 

Regarding  the  Department's 
unanswered  request  for  information 
about  the  allocation  of  social  security 
benefits  in  Hungary,  MGM  claims  that 
this  was  a  question  that  was  not 
pursued  in  light  of  the  Department's 
decision  to  use  BLS  data  for  wage  rates, 
which  include  all  fringe  benefits. 
Regarding  the  Department's  request  that 
MGM  explain  why  safety  guards, 
auxiliary  workers,  and  technical 
employees  are  accounted  for  under 
"general  expenses,"  MGM  argues  that 
this  question  was  not  pursued  by  the 
Department  for  the  preliminary  results; 
instead,  the  Department  relied  on  the 
statutory  minimum  for  general 
expenses,  as  it  had  done  in  prior 
reviews.  Concerning  the  Department's 
unanswered  request  that  MGM  explain 
whether  the  benefits  of  "working  and 
protecting  clothes"  and  "donation  to 
travel  to  work"  apply  to  all  workers  and, 
if  so,  to  indicate  how  they  are  allocated, 
MGM  claims  that,  like  the  question 
regarding  social  security  payments,  this 
also  was  a  question  that  was  not 
pursued  by  the  Department,  as 
demonstrated  by  the  Department's 
decision  to  use  BLS  data  for  wage  rates, 
which  include  all  fringe  benefits. 

Department's  Position:  In  the 
supplemental  questionnaire,  we 
requested  a  detailed  description  of 
MGM's  methodology  for  calculating 
factory  overhead,  including  worksheets 
and  explanations  of  differences  in 


allocation  methods.  However,  in  the 
preliminary  results,  we  used  a  Mexican 
overhead  rate,  based  on  a  simple 
average  of  a  range  of  factory  overhead 
and  indirect  labor  rates  for  a  number  of 
actual  roller  bearing  and  steel  producers 
in  Mexico.  Thus,  the  information 
requested  in  the  supplemental 
questionnaire  regarding  factory 
overhead  was  rendered  moot  by  our 
decision  regarding  the  best  way  to  value 
factory  overhead.  The  information  on 
overhead  we  requested  in  our 
questionnaire  would  have  allowed  us  to 
confirm  that  MGM  made  proper 
allocations  of  overhead  to  TRBs.  Had  we 
been  able  to  obtain  a  surrogate  overhead 
rate  that  could  be  broken  down  into 
individual  elements,  it  might  have  been 
necessary  to  make  adjustments  to  that 
rate  based  on  details  of  MGM's  overhead 
allocation  methodology.  Since  the 
overhead  rate  we  were  able  to  obtain  did 
not  specify  the  elements  of  which  it  was 
comprised,  no  adjustments  could  be 
made  to  that  rate  even  if  we  did  have 
detailed  information  on  MGM's  TRB 
allocation  methodology.  Therefore, 
regardless  of  whether  MGM  had 
supplied  the  requested  overhead 
information,  we  would  still  have 
resorted  to  the  same  Mexican  overhead 
rate.  As  a  result,  we  have  continued  to 
use  the  same  factory  overhead  rate  that 
was  used  for  the  preliminary  results. 

On  the  point  concerning  the 
Department's  request  that  MGM  explain 
why  certain  items  are  accounted  for 
under  "general  expenses,"  we  again 
agree  with  MGM.  We  used  the  statutory 
minimum  rate  for  general  expenses.  By 
our  so  doing,  the  need  to  know  specific 
information  concerning  the  individual 
components  of  this  expense  was 
eliminated.  We  have,  therefore, 
continued  to  use  the  statutory  minimum 
general  expense  amount. 

We  agree  with  MGM  that  the  wage 
rate  used  as  best  available  information 
for  the  preliminary  results  included  all 
fringe  benefits,  and  this  would  have 
encompassed  social  security.  At  the 
time  we  sent  our  supplemental 
questionnaire,  we  had  not  determined  a 
labor  rate  to  use  for  our  calculations,  or 
the  individual  costs  that  should  be 
included  in  that  rate.  The  rate  we 
ultimately  chose  was  fully  loaded  and, 
therefore,  inclusive  of  the  labor  costs 
described  in  the  supplemental 
questionnaire.  The  only  effect  on  the 
labor  rate  that  a  response  to  the 
supplemental  questionnaire  might  have 
had  would  have  been  a  downward 
adjustment  to  the  labor  rate  in  the  event 
that  fully-loaded  labor  costs  did  not 
apply  to  MGM  during  the  FOR,  an 
adjustment  which  would  have  actually 
benefitted  MGM. 


Comment  4:  Timken  contends  that, 
without  the  data  requested  in  the 
supplemental  questionnaire  regarding 
the  Debrecen  plant,  the  factors  of 
production  information  for  that  plant 
remain  unknown.  Timken  further  argues 
that  there  is  no  rational  basis  for  using 
data  {>ertaining  to  the  Diosd  plant  rather 
than  data  for  the  Debrecen  plant.  Noting 
that  there  may  not  be  an  easy  method 
to  account  for  the  lack  of  data  pertaining 
to  the  Debrecen  plant  (and  possibly 
other  facilities).  Timken  advises  the 
Department  to  keep  this  absence  of 
information  in  mind  when  deciding  on 
BIA  for  the  other  factors  of  production. 

Regarding  the  failure  to  report  the 
same  factors  of  production  for  the 
Debrecen  plant,  MGM  indicates  that  the 
percentage  of  the  products  exported  to 
the  United  States  that  were  produced  at 
the  E)ebrecen  plant  is  insignificant. 

Department's  Position:  We  agree  with 
Timken  that  MGM  should  have 
provided  the  same  data  for  the  Debrecen 
facility  as  it  provided  for  the  Diosd 
facility.  However,  MGM  did  provide 
limited  data  for  the  Debrecen  facility. 
Because  the  margins  calculated  for  the 
TRB  models  manufactured  at  the  facility 
in  Debrecen  are  higher  than  the  BIA  rate 
suggested  by  Timken,  we  have 
concluded  that  the  data  associated  with 
manufacturing  at  the  Debrecen  facility 
are  the  best  information  available  for 
factors  of  production  at  that  facility. 
Therefore,  we  are  using  these  data  for 
our  margin  calculations. 

Comment  5:  Petitioner  indicates  that 
MGM's  failure  to  respond  to  the 
Department's  request  to  confirm  that  all 
imports  for  the  steel  used  to 
manufacture  TRBs  during  the  period 
had  been  reported  and,  if  they  had  not, 
to  resubmit  the  data  to  complete  the 
record,  should  result  in  BIA.  Timken 
asserts  that,  if  steel  data  are  to  be  used 
at  all,  the  Department  should  use,  as 
BIA,  the  highest  cost  for  any  type  of 
steel  reported.  With  respect  to  steel 
scrap,  'Timken  claims  that  a  downward 
adjustment  of  the  gross  steel  values 
based  on  scrap  should  not  be  made 
unless  scrap  produced  revenues. 
Without  the  data  regarding  scrap  sales, 
Timken  argues,  the  only  rational  BIA 
would  be  to  disregard  the  scrap 
adjustment  entirely  and  to  base  the  steel 
value  entirely  upon  the  gross  weight  of 
steel  which  enters  into  the  production 
process. 

MGM  argues  that  the  Department  only 
requested  confirmation  that  all  imports 
for  steel  used  to  manufacture  TRBs 
during  the  FOR  had  been  reported,  and 
maintains  that  they  had  indeed  been 
reported.  MGM  contends  that  prior 
verified  scrap  usage  ratios  were  used, 


and  scrap  values  were  computed  from 
surrogate  country  sources. 

Department's  Position:  These 
questions  were  of  the  type  intended  to 
lay  the  groundwork  for  a  possible 
verification.  Since  we  chose  not  to 
verify  MGM's  response,  we  are 
accepting  the  information  in  the  original 
response. 

Comment  6:  MGM  asserts  that  the 
Department  made  a  number  of  clerical 
errors.  The  clerical  errors  included 
errors  in  inputting  the  net  weight  for 
product  KL68149/11,  the  net  weight  for 
product  iCHM218248.  the  net  sales  price 
for  product  KHM218210.  the  foreign 
maricet  value  for  product  KLM67048/10 
and  a  zero  margin  for  products 
KHM212049  and  KHM218248.  when  the 
correct  calculation  yields  a  margin. 

Timken  argues  that,  although  the 
clerical  errors  cited  by  MGM  are  in  fact 
errors,  correction  of  the  errors  will  be 
unnecessary  if  information  other  than 
MGM's  deHdent  response  is  used  as 
BIA. 

Department's  Position:  We  agree  with 
MGM  that  we  made  clerical  errors  in  the 
preliminary  results,  and  should  correct 
those  errors.  Accordingly,  we  have 
corrected  the  errors  noted  by  MGM.  as 
well  as  additional  clerical  errors  we 
found,  and  the  results  are  reflected  in 
the  fmal  results  margin.  See  the  August 
23, 1993  analysis  memorandum  of  final 
results. 

Comment  7:  MGM  argues- that  the 
[Department  should  have  utilized 
Mexican  import  data,  rather  than  data  of 
United  States  steel  exports  to  Mexico,  to 
value  hot-rolled  steel  rods.  MGM  notes 
that,  pursuant  to  19  U.S.C.  1677b(c).  the 
Department  is  required  to  value  each  of 
the  factors  based  on  "the  best  available 
information  regarding  the  value  of  such 
factors"  in  the  surrogate  country.  MGM 
argues  that  Mexican  import  data  firom 
the  official  statistics  of  the  Ministry  of 
Commerce  and  Industry  of  Mexico  is 
readily  available  and  is  the  best 
available  public  source  indicating  the 
value  of  hot-rolled  steel  rods  in  Mexico. 
MGM  argues  that  the  value  of  hot-rolled 
steel  rods  which  Mexican  producers 
import  from  countries  throughout  the 
world  reflects  more  accurately  the  cost 
of  production  in  Mexico  than  do  the 
United  States  export  data  upon  which 
the  Department  has  relied. 

Timken  argues  that  MGM  submitted 
alternative  data  for  Mexican  steel  values 
too  late  to  be  considered.  Citing  Tapered 
Roller  Bearings  from  Romania,  56  FR 
41518  (August  21. 1991),  Timken  argues 
that  the  Etepartment  does  not  consider 
factor  values  placed  on  the  record  after 
the  preliminarv  results. 

[Apartment  s  Position:  We  agree  with 
Timken  that  the  Mexican  import  data 


should  not  be  usee  to  value  hot-rolled 
steel  rods.  The  dati  submitted  for  the 
record  was  untimely  and  was  returned, 
in  accordance  witl^  19  CFR  353.31  (a)(3). 
to  counsel  for  MGM  by  letter  dated 
September  28, 1992. 

Final  Results  of  ths  Review 

As  a  result  of  our  comparison  of  the 
United  States  price  to  foreign  market 
value,  we  preliminarily  determine  that 
the  following  dumping  margin  exists: 


Manufacturer/ 
Exporter 

Time  period 

Margin 
(perosnt) 

Magyar 
Gordulocs- 
apagy 
Muvek  

6/1/90- 
5/31/91 

6.66 
percent. 

Parties  to  the  pnxieeding  may  request 
disclosure  within  3  days  of  the  date  of 
publication  of  this  notice. 

The  Department  shall  determine,  and 
the  Customs  Service  shall  assess, 
antidumping  duties  on  ail  appropriate 
entries.  Individual  differences  between 
United  States  price  and  foreign  market 
value  may  vary  from  the  percentage 
stated  above.  The  Department  will  issue 
appraisement  instructions  directly  to 
the  Customs  Servii». 

Furthermore,  in  accordance  with 
section  7Sl(a)(l)  of  the  Act.  we  will 
instruct  the  Customs  Service  to  collect 
cash  deposits  for  MGM  and  all  other 
exporters  of  Hungarian  TRBs.  at  the  rate 
indicated  above.  This  deposit 
requirement  will  be  effective  upon 
publication  of  this  notice  for  all 
shipments  of  the  s'lbject  merchandise 
entered,  or  withdrawn  from  warehouse, 
for  consumption  on  or  after  the 
publication  date.  Hiis  deposit 
requirement,  when  imposed,  shall 
remain  in  effect  urtil  publication  of  the 
Hnal  results  of  the  next  administrative 
review. 

This  notice  also  serves  as  a  reminder 
to  importers  of  their  responsibility 
under  19  CFR  353.26  to  file  a  certificate 
regarding  the  reiTi'jursemetnt  of 
antidumping  duties  prior  to  liquidation 
of  the  relevant  entries  during  this 
review  period.  Fiiiure  to  comply  with 
this  requirement  could  result  in  the 
Secretary's  presi  mption  that 
reimbursement  cf  imtidumping  duties 
occurred  and  the  subsequent  assessment 
of  double  antiduTioing  duaes. 

Notification  to  Intrrested  Parties 

This  notice  also  :>erves  as  a  reminder 
to  parties  subject  to  administrative 
protective  order  ".\PO")  cf  their 
responsibility  co  learning  the 
disposition  of  pr>f  rietary  irformation 
disclosed  under  .KPO  in  accordance 


with  19  CFR  353.34(d)  or  355.34(d). 
Timely  written  notification  of  return/ 
destruction  of  APO  materials  or 
conversion  to  judicial  protective  order  is 
hereby  requested.  Failure  to  comply 
with  the  regulations  and  the  terms  of  an 
APO  is  a  sanctionable  violation. 

This  administrative  review  and  notice 
are  in  accordance  with  section  751(a)(1) 
of  the  Act  (19  U.S.C.  1675(a)(1))  and 
§  353.22  of  the  Department's 
regulations. 

Dated:  Septemtxjr  7. 1993. 
Joseph  A.  Spetrini. 

Acting  Assistant  Secretary  for  Import 

Administration. 

IFR  Doc.  93-22309  Filed  9-10-93;  8  45  am] 

BILUNG  COOC  3S10-O8-P 


IC-791-801] 

Preliminary  Negative  Countervailing 
Duty  Determinations:  Certain  Steel 
Products  From  South  Africa 

AGENCY:  Import  Administration, 
International  Trade  Administration. 
Department  of  Commerce. 

EFFECTIVE  DATE:  September  13, 1993. 

FOR  FURTHER  INFORIdATION  COffTACT: 
Elizabeth  A.  Graham  or  Kristin  M. 
Heim,  Office  of  Countervailing 
Investigations,  Import  Administration. 
U.S.  Department  of  Commerce,  room 
B099, 14th  Street  and  Constitution 
Avenue,  NW.,  Washington.  EX:  20230; 
telephone  (202)  482-4105  or  482-3798, 
respectively. 

PREUMtNARY  DETERMINATION: 

Case  History 

Since  the  publication  of  the  notice  of 
initiation  in  the  Federal  Register  (58  FR 
32515,  June  10, 1993).  the  following 
events  have  occurred. 

On  June  14. 1993.  we  issued  a 
questionnaire  to  the  Government  of 
South  Africa  ("GOSA")  in  Washington. 
DC,  concerning  petitioners'  allegations. 

On  July  14, 1993,  we  received 
responses  from  the  GOSA.  South 
African  Iron  and  Steel  Industrial 
Corporation.  Ltd.  ("ISCOR"),  its  wholly- 
owned  subsidiary,  Vantin  (Pty)  Ltd. 
("Vantin").  and  Highveld  and  Steel  and 
Vanadium  Corporation  Ltd. 
("Highveld"). 

On  July  26, 1993.  we  postponed  the 
preliminary  determinations  to 
September  3, 1993  (58  FR  39790).  On 
July  30. 1993.  we  presented  the  GOSA. 
ISCOR,  Vantin,  and  Highveld  with 
supplemental  questionnaires  and 
received  responses  bom  these  parties  on 
August  16, 1993. 


47866  Federal  Register  /  Vol.  58.  No.  175  /  Monday.  September  13.  1993  /  Notices 


Scope  of  Investigations 

The  products  covered  by  these 
investigations,  certain  steel  products, 
constitute  the  following  four  separate 
"classes  or  kinds"  of  merchandise:  (1) 
Certain  hot-rolled  carbon  steel  flat 
products,  (2)  certain  cold-rolled  carbon 
steel  flat  products,  (3)  certain  cut-to- 
length  carbon  steel  plate,  and  (4)  certain 
corrosion-resistant  carbon  steel  flat 
products.  See  Appendix  A  to  this  notice 
for  a  complete  description  of  the 
merchandise. 

Injury  Test 

South  Africa  is  not  a  "country  under 
the  Agreement"  within  the  meaning  of 
section  701(b)  of  the  Tariff  Act  of  1930, 
as  amended,  ("the  Act")  and  the 
products  covered  by  these  investigations 
are  dutiable.  Therefore,  the  U.S. 
International  Trade  Commission  is  not 
required  to  determine  whether  imports 
of  these  products  from  South  Africa 
materially  injure,  or  threaten  material 
injury  to,  a  U.S.  industry. 

Petitioners 

Petitioners  for  each  class  or  kind  of 
merchandise  subject  to  investigation  are 
Armco  Steel  Company,  LP.;  Bethlehem 
Steel  Corporation;  Geneva  Steel;  Gulf 
States  Steel  Inc.  of  Alabama;  Inland 
Steel  Industries,  Inc.;  Laclede  Steel 
Company;  LTV  Steel  Company,  Inc.; 
Lukens  Steel  Company;  National  Steel 
Corporation;  Sharon  Steel  Corporation; 
U.S.  Steel  Group  (a  unit  of  USX 
Corporation);  and  WQ  Steel,  Inc. 

Respondents 

The  GOSA,  Iscor  and  its  wholly- 
owned  subsidiary,  Vantin,  are 
respondents  for  all  four  classes  or  kinds 
of  merchandise.  Highveld  is  a 
respondent  for  cut-to- length  carbon  steel 
plate. 

Analysis  of  Programs 

For  purposes  of  these  preliminary 
determinations,  the  period  for  which  we 
are  measuring  bounties  or  grants,  the 
period  of  investigation  ("the  POI"),  is 
calendar  year  1992. 

In  determining  the  benefits  received 
under  the  program  described  below,  we 
used  the  following  calculation 
methodology.  We  Tirst  calculated  a 
country-wide  rate  for  the  program.  This 
rate  is  comprised  of  the  ad  valorem 
benefit  received  by  each  firm  weighted 
by  each  firm's  share  of  exports, 
separately  for  each  class  or  kind  of 
merchandise,  to  the  United  States. 
Because  Vantin  is  a  wholly-owned 
subsidiary  of  Iscor,  the  benefits  received 
by  Iscor  and  Vantin  were  combined  and 
weighted  by  their  combined  share  of 
exports  to  the  United  States. 


Consistent  with  our  practice  in 
preliminary  determinations,  when  a 
response  to  an  allegation  denies  the 
existence  of  a  program,  receipt  of 
benefits  under  a  program,  or  eligibility 
of  a  company  or  industry  under  a 
program,  and  the  Dep>artment  has  no 
persuasive  evidence  showing  that  the 
respyonse  is  incorrect,  we  accept  the 
response  for  purposes  of  the  preliminary 
determinations.  All  such  responses, 
however,  are  subject  to  verification.  If 
the  response  cannot  be  supported  at 
verification,  and  the  program  is 
otherwise  countervailable,  the  program 
will  be  considered  a  bounty  or  grant  in 
the  final  determinations. 

Based  u{>on  our  analysis  of  the 
petition  and  the  responses  to  our 
questionnaires,  we  preliminarily 
determine  the  following: 

I.  Program  Preliminarily  Determined 
To  Be  Countervailable 

The  following  program  is 
preliminarily  determined  to  be 
countervailable. 

Export  Marketing  Allowance  Program 

The  Export  Marketing  Allowance 
("EMA")  program  was  established  in 
1962  to  encourage  export  trade.  The 
allowance  may  result  in  an  additional 
deduction  from  taxable  income  of  75  to 
100  percent  of  the  marketing 
expenditure  incurred.  Exporters  are 
allowed  to  deduct  the  additional  100 
percent  of  their  export  marketing 
expenditures  if  their  exports  have 
increased  by  10  percent  over  a  s[>ecific 
time  period.  The  program  was 
terminated  effective  April  1. 1992. 
However,  any  unused  portion  of  the 
allowance  may  be  carried  forward. 

Iscor,  Vantin  and  Highveld  all  applied 
for  and  received  deductions  under  this 
program.  All  three  companies  were  able 
to  claim  a  100  percent  allowance. 
Vantin  stated  that  all  of  its  EMA  claims 
were  applicable  to  markets  other  than 
the  U.S.  Iscor  and  Highveld  provided  a 
breakdown  of  expenditures  which  were 
applicable  to  the  U.S.  market. 
Furthermore,  while  Iscor  was  able  to 
claim  an  allowance  under  this  program, 
the  company  was  in  a  tax  loss  situation 
and.  therefore,  did  not  pay  income  tax 
for  the  tax  return  filed  in  the  POI. 
Because  Iscor's  tax  liability  was  not 
affected  by  the  use  of  this  program  in 
the  POI.  we  determine  that  this  program 
was  not  used  by  Iscor  (see,  e.g..  Final 
Negative  Countervailing  Duty 
Determination:  Low-Fuming  Brazing 
Copper  Rod  and  Wire  from  South 
Africa.  (50  FR  31642. 31643,  August  5, 
1985)).  Accordingly,  we  determine  that 
this  program  was  used  only  by  Highveld 


based  only  on  eligible  U.S. 
expenditures. 

Because  this  program  is  limited  to 
exporters,  we  determine  that  it  confers 
an  export  bounty  or  grant.  To  calculate 
the  benefit  for  the  POI,  we  divided  the 
tax  savings  related  to  the  U.S.  market 
under  the  program  by  the  total  value  of 
export  sales  to  the  U.S.  of  all  products. 
On  this  basis,  we  determine  the  net 
bounties  or  grants  &t)m  this  program  to 
be  0.00  percent  ad  valorem  for  hot- 
rolled  carbon  steel  products;  0.00 
percent  ad  valorem  for  cold-rolled 
carbon  steel  products;  0.00  percent  ad 
valorem  for  corrosion-resistant  carbon 
steel  flat  products;  and  0.05  percent  ad 
valorem  for  cut-to-length  carbon  steel 
plate. 

Because  this  is  the  only 
countervailable  program  and  the  rates 
are  zero  or  de  minimis,  pursuant  to  19 
CFR  355.7,  we  preliminarily  determine 
that  no  benefits  which  constitute 
bounties  or  grants  within  the  meaning  of 
the  countervailing  duty  law  are  being 
provided  to  manufacturers,  producers, 
or  exporters  of  certain  steel  products  in 
South  Africa. 

II.  Programs  Preliminarily  Determined 
Not  To  Be  Used 

We  preliminarily  determine  that 
producers  or  exporters  in  South  Africa 
of  the  subject  merchandise  did  not 
receive  benefits  during  the  POI  for 
exports  of  the  subject  merchandise  to 
the  United  States  under  the  following 
programs: 

A.  General  Export  Incentive  Scheme 

B.  Export  Marketing  Assistance 

Schemes 
C  Beneficiation  Allowance 

D.  Industrial  Development  Corporation 

Financing 

1.  Industrial  Financing 

2.  Low  Interest-Rate  Scheme  for 
Export  Promotion 

3.  Export  Finance  Scheme 

4.  Export  Capacity  Scheme 

5.  Export  Credit  Scheme  Interest-Rate 
Subsidy 

6.  Multi  Shift  Scheme 

E.  Regional  Industrial  Development 

Incentives 
1.  Incentives  Provided  Under  the  1982 
Regional  Industrial  Development 
Policy 

a.  Rebates  of  Transportation  Expense 

b.  Electricity  Rebates 

c.  Housing  Subsidies  for  Key 
Personnel 

d.  Special  Tender  Preferences 

e.  Short-term  Financing  Incentives 

f.  Labor  Incentives 

g.  Long-Term  Interest  and  Rent 
Incentives 

h.  Cash  Training  Allowances 


■ 
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2.  Incentives  Provided  Under  the  1991 
Regional  Industrial  Development 
Policy 

a.  Annual  Establishment  Grant 

b.  Profit  Based  Incentive 

c.  Relocation  Incentive 

F.  Tax  Benefits  Given  to  Manufacturers 
in  Economic  Development  Areas 
Relating  to  the  Cost  of  Power,  Water 
and  Transport 

Ven/icafjon 

In  accordance  with  section  776(b)  of 
the  Act,  we  will  verify  the  information 
used  in  making  our  final 
determinations. 

Public  Comment 

In  accordance  with  19  CFR  355.38,  we 
will  hold  a  public  hearing,  if  requested, 
to  afford  interested  parties  an 
opportunity  to  comment  on  these 
preliminary  determinations  on  Friday, 
November  5, 1993,  at  10  a.m.  at  the  U.S. 
Department  of  Commerce,  room  3708, 
14th  Street  and  Constitution  Avenue, 
NW.,  Washington,  DC  20230. 
Individuals  who  wish  to  request  a 
hearing  must  submit  such  a  request 
vdthin  ten  days  of  the  publication  of 
this  notice  in  the  Federal  Register  to  the 
Assistant  Secretary  for  Import 
Administration,  U.S.  Department  of 
Commerce,  room  B099, 14th  Street  and 
Constitution  Avenue,  NW.,  Washington, 
DC  20230.  Parties  should  confirm  by 
telephone  the  time,  date,  and  place  of 
the  hearing  48  hours  before  the 
scheduled  time. 

Requests  should  contain:  (1)  The 
party's  name,  address,  and  telephone 
tiumber;  (2)  the  number  of  participants; 
(3)  the  reason  for  attending;  and  (4)  a  Ust 
of  the  issues  to  be  discussed.  In 
addition,  ten  copies  of  the  business 
proprietary  version  and  five  copies  of 
the  nonproprietary  version  of  the  case 
briefs  must  be  submitted  to  the 
Assistant  Secretary  no  later  than 
October  29, 1993.  Ten  copies  of  the 
business  proprietary  version  and  five 
copies  of  the  nonproprietary  version  of 
the  rebuttal  briefs  must  be  submitted  to 
the  Assistant  Secretary  no  later  than 
November  3, 1993.  An  interested  party 
may  make  an  affirmative  presentation 
only  on  argxunents  included  in  that 
party's  case  or  rebuttal  briefs.  Written 
arguments  should  be  submitted  in 
accordance  with  section  355.38  of  the 
Commerce  Department's  regulations  and 
will  be  considered  if  received  within  the 
time  limits  specified  above. 

These  determinations  are  published 
pursuant  to  section  703(f)  of  the  Act  (19 
U.S.C  167lb{nj. 


Dated:  Septembei  3. 1993. 

Joseph  A.  Spetrini. 

Acting  Assistant  Secretary  for  Import 
Administration. 

Appendix  A'  ) 

Scope  of  the  Investigations 

The  products  covered  by  these 
investigations,  certain  flat-rolled  steel 
products,  constiti  te  the  following  four 
separate  "classes  or  kinds"  of 
merchandise,  as  outlined  below. 
Although  the  Harmonized  Tariff 
Schedule  of  the  Urited  States  (HTS) 
subheadings  are  provided  for 
convenience  and  customs  purposes,  our 
written  descriptions  and  the  scope  of 
this  proceeding  are  dispositive. 

Certain  Hot-Rolled  Carbon  Steel  Flat- 
Rolled  Products 

These  products  include  hot-rolled 
carbon  steel  flat  products,  of  a  width  of 
0.5  inch  or  greater,  neither  clad,  plated 
nor  coated  with  metal,  whether  or  not 
painted,  varnished  or  coated  with 
plastics  or  other  minmetallic  substances, 
in  coils  (whether  cr  not  in  successively 
superimposed  layers),  or  in  straight 
lengths  which  are  less  than  4.75 
millimeters  in  thickness  and  of  a  width 
measuring  at  least  10  times  the 
thickness,  as  currently  classifiable  in  the 
HTS  under  item  numbers  7208.11.0000, 
7208.12.0000,  7208.13.1000. 
7208.13.5000,  7208.14.1000, 
7208.14.5000.  7208.21.1000, 
7208.21.5000.  7208.22.1000, 
7208.22.5000,  7208.23.1000, 
7208.23.5030.  7208.23.5090, 
7208.24.1000,  7208.24.5030, 
7208.24.5090.  7208.34.1000, 
7208.34.5000,  7208.35.1000, 
7208.35.5000,  7208.44.0000, 
7208.45.0000.  7208.90.0000, 
7210.70.3000,  721C. 90.9000, 
7211.12.0000,  7211.19.1000, 
7211.19.5000,  7211.22.0090, 
7211.29.1000,  7211.29.3000, 
7211.29.5000.  7211.29.7030, 
7211.29.7060.7211.29.7090, 
7211.90.0000.  7212.40.1000. 
7212.40.5000.  7212.50.0000, 
7214.30.0000.  7214.40.0010, 
7214.50.0010,  7214  60.0010,  and 
7215.90.5000.  Excluded  fit)m  this 
investigation  are  certain  seat  belt 
retractor  spring  steel  and  certain  carbon 
band  saw  steel,  which  are  delned 
respectively  by  the  following 
specifications: 

Certain  Seat  Belt  Retractor  Spring  Steel 

Chemical  Composition: 
Carbon— 0.78%-0.83% 
Manganese  0.35%-0.50% 
Phosphorus  0.020%  maximum 
Sulphur  0.008%  maximum 


Silicon  0.10%-0.20% 
Aluminum  0.020%-0.060% 
Chromium  0.05%-0.15% 
Copper  0.12%  maximum 
Non-Metallic  Inclusion  Rating: 

(1)  IPSI  10.000  maximum 

(2)  ASTM  E45 
A:  2  maximum 

B  and  C:  1  maximum 
D:  1  maximum 

(3)  DIN  50602 
SS:  maximum  3 
OA:  maximum  1 
OS:  maximum  1 
OG:  maximum  2 

Banding: 

#1  maximum 
Decarburization: 

Complele=0.0005  inch  maximum 

Total=0.002  inch  maximum 
Width: 

14  inches  maximum 
Thickness: 

0.07  to  0.125  inches 

Certain  Carbon  Band  Saw  Steel 

Chemical  Composition: 
Carbon— 1.21%-1. 35% 
Manganese— 0.15%-0.35% 
Phosphorus  0.025%  maximum 
Sulphur — 0.010%  maximum 
Silicon— 0.10%-0.25% 
Aluminum— 0.015%  maximum 
Chromium— 0.10%-0.30% 
Copper — 0.15%  maximum 

Microstructure: 
Must  be  fully  sorbitic  with  carbide 
size  #1  absolute  maximum. 

Certain  Cold-Rolled  Carbon  Steel  Flat- 
Rolled  Products 

These  products  include  cold-rolled 
(cold-reduced)  carbon  steel  flat 
products,  neither  clad,  plated  nor  coated 
with  metal,  whether  or  not  painted, 
varnished  or  coated  with  plastics  or 
other  nonmetallic  substances,  in  coils 
(whether  or  not  in  successively 
superimposed  layers)  and  of  a  width  of 
0.5  inch  or  greater,  or  in  straight  lengths 
which,  if  of  a  thickness  less  than  4.75 
millimeters,  are  of  a  width  of  0.5  inch 
or  greater  and  which  measures  at  least 
10  times  the  thickness  or  if  of  a 
thickness  of  4.75  millimeters  or  more 
are  of  a  width  which  exceeds  150 
millimeters  and  measures  at  least  twice 
the  thickness,  as  currently  classifiable  in 
the  HTS  under  item  numbers 
7209.11.0000.  7209.12.0030. 
7209.12.0090.  7209.13.0030, 
7209.13.0090.  7209.14.0030. 
7209.14.0090,  7209.21.0000. 
7209.22.0000,  7209.23.0000, 
7209.24.1000,  7209.24.5000, 
7209.31.0000.  7209.32.0000, 
7209.33.0000.  7209.34.0000, 
7209.41.0000.  7209.42.0000. 
7209.43.0000,  7209.44.0000, 
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7209.90.0000,  7210.70^000, 
7210.90.9000,  7211.30.1030, 
7211.30.1090.  7211.30.3000. 
7211.30.5000.  7211.41.1000. 
7211.41.3030.  7211.41.3090, 
7211.41.5000.  7211.41.7030. 
7211.41.7060.  7211.41.7090. 
7211.49.1030,  7211.49.1090, 
7211.49.3000,  7211.49.5030. 
7211.49.5060,  7211.49.5090, 
7211.90.0000.  7212.40.1000, 
7212.40.5000.  7212.50.0000, 
7217.11.1000.  7217.11.2000, 
7217.11.3000.7217.19.1000, 
7217.19.5000,  7217.21.1000, 
7217.29.1000.  7217.29.5000, 
7217.31.1000,  7217.39.1000,  and 
7217.39.5000.  Excluded  from  this 
investigation  is  certain  shadow  mask 
steel,  i.e.,  aluminimi-killed,  cold-rolled 
steel  coil  that  is  open-coil  annealed,  has 
a  carbon  content  of  less  than  0.002 
percent,  is  of  0.003  to  0.012  inch  in 
thickness,  15  to  30  inches  in  width,  and 
has  an  ultra  flat,  isotropic  surface. 

Certain  Corrosion-Resistant  Carbon 
Steel  Flat-Rolled  Products 

These  products  include  flat-rolled 
carbon  steel  products,  either  clad, 
plated,  or  coated  with  corrosion- 
resistant  metals  such  as  zinc,  aluminum, 
or  zinc-,  aluminum-,  nickel-  or  iron- 
based  alloys,  whether  or  not  corrugated 
or  painted,  varnished  or  coated  with 
plastics  or  other  nonmetallic  substances 
in  addition  to  the  metallic  coating,  in 
coils  (whether  or  not  in  successively 
superimposed  layers)  and  of  a  width  of 
0.5  inch  or  greater,  or  in  straight  lengths 
which,  if  of  a  thickness  less  than  4.75 
millimeters,  are  of  a  width  of  0.5  inch 
or  greater  and  which  measures  at  least 
10  times  the  thickness  or  if  of  a 
thickness  of  4.75  millimeters  or  more 
are  of  a  width  which  exceeds  150 
millimeters  and  measures  at  least  twice 
the  thickness,  as  currently  classifiable  in 
the  HTS  under  item  numbers 
7210.31.0000,  7210.39.0000, 
7210.41.0000,  7210.49.0030, 
7210.49.0090,  7210.60.0000. 
7210.70.6030,  7210.70.6060, 
7210.70.6090.  7210.90.1000, 
7210.90.6000,  7210.90.9000, 
7212.21.0000,  7212.29.0000, 
7212.30.1030,  7212.30.1090, 
7212.30.3000,  7212.30.5000. 
7212.40.1000.  7212.40.5000. 
7212.50.0000,  7212.60.0000. 
7215.90.1000.  7215.90.5000. 
7217.12.1000.  7217.13.1000. 
7217.19.1000,  7217.19.5000. 
7217.22.5000.  7217.23.5000. 
7217.29.1000.  7217.29.5000. 
7217.32.5000.  7217.33.5000. 
7217.39.1000.  and  7217.39.5000. 


Excluded  from  this  investigation  are 
flat-rolled  steel  products  either  plated  or 
coated  with  tin,  lead,  chromium, 
chromium  oxides,  both  tin  and  lead 
("teme  plate"),  or  both  chromium  and 
chromium  oxides  ("tin-free  steel"), 
whether  or  not  painted,  varnished  or 
coated  with  plastics  or  other 
nonmetallic  substances  in  addition  to 
the  metallic  coating.  Also  excluded  from 
this  investigation  are  certain  clad 
stainless  flat-rolled  products,  which  are 
three-layered  corrosion-resistant  carbon 
steel  flat-rolled  products  less  than  4.75 
millimeters  in  thickness  that  consist  of 
a  carbon  steel  flat-roiled  product  clad  on 
both  sides  with  cold-rolled  processed 
stainless  steel  flat-rolled  products  in  a 
20%-60%-20%  ratio. 

Certain  Cut-to-Length  Flat-Rolled 
Carbon  Steel  Plate 

These  products  include  hot-rolled 
carbon  steel  universal  mill  plates  (i.e., 
flat-rolled  products  rolled  on  four  faces 
or  in  a  closed  box  pass,  of  a  width 
exceeding  150  millimeters  but  not 
exceeding  1,250  millimeters  and  of  a 
thickness  of  not  less  than  4  millimeters, 
not  in  coils  and  without  patterns  in 
relief),  neither  clad,  plated  nor  coated 
with  metal,  whether  or  not  painted, 
varnished,  or  coated  with  plastics  or 
other  nonmetallic  substances;  and 
certain  hot-rolled  carbon  steel  flat 
products  in  straight  lengths,  hot  rolled, 
neither  clad,  plated,  nor  coated  with 
metal,  whether  or  not  painted, 
varnished,  or  coated  with  plastics  or 
other  nonmetallic  substances.  4.75 
millimeters  or  more  in  thickness  and  of 
a  width  which  exceeds  150  millimeters 
and  measures  at  least  twice  the 
thickness,  as  currently  classifiable  in  the 
HTS  under  item  numbers  7208.31.0000. 
7208.32.0000.  7208.33.1000. 
7208.33.5000.  7208.41.0000. 
7208.42.0000.  7208.43.0000. 
7208.90.0000.  7210.70.3000, 
7210.90.9000,  7211.11.0000. 
7211.12.0000.  7211.21.0000. 
7211.22.0045.  7211.90.0000. 
7212.40.1000,  7212.40.5000,  and 
7212.50.0000.  Excluded  from  this 
investigation  is  grade  X-70  plate. 

(FR  Doc.  93-22311  Filed  9-10-93;  8:45  ami 
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Export  Trade  Certificate  of  fleview 

agency:  International  Trade 
Administration.  Commerce. 

ACTION:  Notice  of  issuance  of  aa 
amended  Export  Trade  CartiUcata  of 
Review,  Application  No.  88-2A0t2. 


SUiMARY:  The  Department  of  Commerce 
has  issued  an  amendment  to  the  Export 
Trade  Certificate  of  Review  granted  to 
the  National  Tooling  &  Machining 
Association  ("NTMA")  on  October  18, 
1988.  Notice  of  issuance  of  the 
Certificate  was  published  in  the  Federal 
Register  on  October  25. 1988  (53  FR 
43140). 

FOR  FURTHER  INFORMATK3N  CONTACT: 
Jude  Kearney,  Acting  Director,  OfHoe  of 
Export  Trading  Company  Affairs, 
International  Trade  Administration, 
(202)  482-5131.  This  is  not  a  toll-fr«e 
number. 

8UPPt.EMENTARY  INFORMATION:  Title  III  of 
the  Export  Trading  Company  Act  of 
1982  (15  U.S.C.  4001-21)  authorizes  the 
Secretary  of  Commerce  to  issue  Export 
Trade  Certificates  of  Review.  The 
regulations  implementing  title  III  are 
found  at  15  CFR  part  325  (1991)  (50  FR 
1804.  January  11,1985). 

The  Office  of  Export  Trading 
Company  Affairs  is  issuing  this  notice 
pursuant  to  15  CFR  325. 6Cb),  which 
requires  the  Department  of  Commerce  to 
publish  a  summary  of  a  Certificate  in 
the  Federal  Register.  Under  section 
305(a)  of  the  Act  and  15  CFR  325.11(a). 
any  person  aggrieved  by  the  Secretary's 
determination  may,  within  30  days  of 
the  date  of  this  notice,  bring  an  action 
in  any  appropriate  district  court  of  the 
United  States  to  set  aside  the 
determination  on  the  ground  that  the 
determination  is  erroneous. 

Description  of  Amended  Certificate 

Export  Trade  Certificate  of  Review 
No.  88-00012,  was  issued  to  the 
National  Tooling  &  Machining 
Association  ("NTMA")  on  October  18, 
1988  (53  FR  43140,  October  25. 1988) 
and  previously  amended  on  December 
4, 1989  (54  FR  51914,  December  19. 
1989). 

NTMA's  Export  Trade  Certificate  of 
Review  has  been  amended  to: 

1.  Add  each  of  the  companies  listed 
in  Appendix  A  as  a  "Member"  of  the 
Certificate.  See  Appendix  A. 

2.  Delete  each  of  the  companies  listed 
in  Appendix  B  as  a  "Member"  of  the 
Certificate.  See  Appendix  B. 

A  copy  of  the  amended  certificate  will 
be  kept  in  the  International  Trade 
Administration's  Freedom  of 
Information  Records  Inspection  Fadhty, 
room  4102.  U.S.  Department  of 
Commerce.  14th  Street  and  Constitution 
Avenue.  NW..  Washington.  CX:  20230. 

Dated:  September  2. 1993. 
Jude  Kearney. 

Acting  Director.  Offin  of  Export  Tmdiag 
Compaity  Affairs. 
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Appendix  A 

A  *  A  Machine  Company.  Inc  „ .^„  Hatboro.  PA. 

A  *  A  Tool  &  Die  Ck)..  Inc  ,„^,  Lynn.  MA. 

A  *  E  Machine  Shop.  Inc  Lone  Star,  TX. 

A  It  C  Machine  Kent,  WA. 

A  &  M  Engineering  Inc  Burbank.  CA. 

A  *  R  Manufecturing.  Inc „ Indianapolis.  IN. 

A  *  R  Precision Tucson.  AZ. 

A  C  Machine  &  Manufacturing ,„ Meadville.  PA. 

A  &  S  Precision  Sheet  Metal _..., „.„„„  Tucson,  AZ. 

A  L  Machining  &  Manufacturing Chatsworth.  CA. 

A  Landau  Company  Waminster,  PA. 

AM  Design Canton,  OH. 

A  &  S,  Inc , Van  Nuys,  CA. 

A  M  T  Applied  M%.  Technologies  ; Desoto.  TX. 

ASP  Industries  — 4- Rochester,  NY. 

A  Z  Manufacturing  &  Sales  , Independence.  MO. 

A-Cube  Precision  : :.... Woodland  Park.  CO. 

A-TP  Precision  Deburring  „.„  Phoenix,  AZ 

A-1  Machining  Company  , New  Britain.  CT, 

A-1  Valve  Repair,  Inc  ; Oklahoma  City.  OK. 

Abco  Tool  and  Die.  Inc „ ..^„  Hyannis.  MA. 

Able  Wire  EDM.  Inc  _ ^...  Orange.  CA. 

Accu  Rounds.  Inc  ^ Avon.  MA. 

Accu-Met  Laser,  Inc  _ Cranston,  Rl. 

Accurate  Steel  Treating.  Inc „ „..  South  Gate.  CA. 

Accurate  Welding  II.  Inc Warren,  Ml. 

Ace  Machine Boise.  ID. 

Ackley  Machine  Corporation .-. T. Moorestown.  NJ. 

Aero-Fab  Ltd Hannibal,  NY. 

Adept  Precision  Machining  „ Milpitas.  CA. 

Adier  Manufacturing Burbank,  CA. 

Advanced  Ceramic  Technology Orange,  CA. 

Advanced  Grinding,  Inc ; Oakland,  CA. 

Advanced  Machine  &  Eng.  Co Rockford,  IL. 

Advanced  Machine  Technology,  Inc  Indianapolis,  IN. 

Advanced  Tooling  Systems,  Inc „ „..  Comstock  Park.  Ml. 

Aero  Engineering  &  M^  Company i Valenica.  CA. 

Aerospace  Products.  Inc 1 Wichita.  KS. 

Aerospace.  Inc Chandler,  AZ 

Aerotek  Mfjg.,  Inc „ Barton,  VT. 

Afam  Manufacturing,  Inc ,. Albuquerque.  NM. 

Agape  Precision  Machining.  Inc  _..  Rochester.  NY. 

Air  Capital  Tool  Services,  Inc  Wichita.  KS. 

Aircraft  Hinge  Valencia.  CA. 

Airmetal  Corporation  , Jackson.  ML 

Alan  Ramsay,  Inc Webster,  NY. 

Alard  Machine  Products  Gardena.  CA. 

All  Metals  Fabricating,  Inc Richardson,  TX. 

All  Tools  Texas,  Inc  ; Houston,  TX. 

All-Tech  Machining.  Inc „„..  Oakland  Park,  FL 

Allen  Randall  Enterprises,  Inc  Wadsworih,  OH. 

Allfab  Engineering  Company,  Inc  ^„.  Phoenix.  AZ 

Alliance  Metal  Stamping „ Rochester,  NY. 

Alliance  Precision  Plastics Rochester,  NY. 

Alpha  Mold  Inc , ^_..  Da>'ton.  OH. 

Alpha  Mold  West  Inc Broomfield.  CO. 

Alpha  Tooling,  Inc  '. .„...  Santa  Fe  Springs.  CA. 

Alpine  Precision,  Inc  Chelmsford.  MA. 

.Alro  Machine  Co.,  Inc Lindenhurst.  NY. 

All's  Tool  &  Machine.  Inc Santee.  CA. 

Ambel  Precision  M^.  Corp  ;.. Bethel,  CT. 

American  M%.  &  Machining,  Inc , Racine,  WI. 

American  Tool  &  Die  Welding .„_..  Roseville,  MI. 

Amerimold.  Inc  Mogadore,  OH. 

Ameritec  Tool  &  Die,  Inc „..  Bay  City,  MI. 

Ames  Engineering  Corporation  Wilmington,  DE. 

Andon  Electronic  Corporation  „ ;..... „..  Lincoln,  Rl. 

Angone  Tool  &  Die,  Inc  „„  Vemon,  CA. 

Anoroc  Company ; Gardena,  CA. 

Arc  Drilling — Dynamic  Balancing Garfield  Heights.  OH. 

Arrow  Diversified  Tooling,  Inc  „ Ellington,  CT. 

Artisan  Tool  &  Die,  Inc  „ „ Muncie,  IN. 

Artron  Precision  Inc Sunnyvale.  CA. 

Associated  Spring/Raymond  .y.. Maumee.  OH. 

Assured  Quality  Machining,  Inc  ^. St.  Petersburg,  FL 
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Astro  Automation,  Inc  Trafford.  PA. 

Asfrotronics'  Inc  ~ Mesa.  AZ. 

Atch-Mont  G«ar.  Inc • Ivyland.  PA. 

Atlantic  Tool  k  Die  Company  - Hampstead,  NC 

August  Machine.  Inc  _ - Phoenix,  AZ. 

Aurelius  M^.  Co,  Inc  - » ~ Braham,  MN. 

Austin  Machine  Company  „ St.  Charles.  MO. 

Automated  System  Integrators  _ _ - Evansville.  IN. 

Avtech  Systems.  Inc  - Provo.  UT. 

Axis  CNC  Machining  S.  El  Monte.  CA. 

ABBEC  Tool  a  Die  _ ~ Rochester,  NY. 

AT  Engineering  ft  M%..  Inc ~ Chatsworth.  CA. 

B  A  E  Electroform  Co.  of  S.C ~ - Simpsonville.  SC 

B  »  L  Engravers.  Inc — ~ Qearwater.  FL. 

B  *  W  Manufecturing  Company  Bristol,  CT. 

B  C  Machine  Shop  ,„ Rochester.  NY. 

B  M  Company  Cranston.  Kl. 

Bahnson's  Machine  Shop  — Palm  Springs,  CA. 

Barberie  Mold  Gardena,  CA. 

Barnes  Machine.  Inc Shelton.  WA. 

Bartley  Machine  ft  Manufacturing _ Amesbury.  MA. 

Bay  Tech  Industries,  Inc  .: Tampa.  FL. 

Beacon  Metrology.  Inc  Chardon.  OH. 

Beaver  Fab  Inc  Cedar  Hill.  TX. 

Beck  Tool  Company  Cambridge  Springs,  PA 

Bedard  Machine.  Inc  „ Brea.  CA. 

Bedford  Preciskm  Kirkland,  WA. 

Bennett  Machine  ft  Welding.  Inc  Caldwell.  ID. 

Benning  Inc _ _ Blaine,  MN. 

Beni  River  Machine Cottonwood.  AZ. 

Best  Way  Stamping  Inc La  Habra.  CA. 

Beta  Tool  ft  MoWyt)yna-Tech Independance.  OH. 

Bimco,  Inc  Salt  Uke  Qty.  UT. 

Birdsall  Tool  ft  Gage  Farmington  Hills,  Ml. 

Blackburn  Melton  Mfg.  Company  Houston.  TX. 

Biackhawk  Engineering  Co..  Inc Cedar  Falls.  lA. 

Blackwood  Grinding  Irjc  Hurst,  TX. 

Blankinship  Industries.  Ltd _ Kent.  WA. 

Blue  Chip  Tool  Company  ^ Titusville,  PA. 

Boehm  Pressed  Steel  Company Qeveland.  OH. 

Bonneville  Machine.  Inc  Salt  Lake  City,  UT. 

Booz  Tooling Willow  Grove,  PA. 

Boyce  Machine  , Tallmadge,  OH. 

Bradford  Machine  Company  Inc  Brattleboro,  VT. 

Brady  Mold  and  Machine  Co.,  Inc  Kent.  OH. 

Brasco  Machine  Anaheim.  CA. 

Breeze  Industrial  Products „ .Saltsburg,  PA. 

Breezes  Precision  Boring  Compan  Pinellas  Park.  FL. 

Brent  Grinding  ft  Machine.  Inc  Houston.  TX. 

Broaching  Specialties,  Inc  Madison  Heights,  Ml. 

Broadway  Carolina.  Inc Anderson.  SC 

Brookfield  Machine,  Inc  West  Brookfield.  MA. 

Brown  Corporation  of  Waverly  Waverly.  OH. 

Browning  Technology,  Inc Dayton.  OH. 

BroTron  M^g.  Inc  Kent.  WA. 

Burr  N  Bench.  Inc  Westfield,  MA. 

Buss  Precision  Mold  Inc  Milwaukie.  OR. 

Cft  A  Precision.  Inc  Phoenix,  AZ. 

C  ft  M  Precision  Spindle,  Inc  Carlton,  OR. 

CAS  Industries  Inc „ _ Paramount,  CA. 

CDS  Leopold San  Carlos,  CA. 

C  E  C  Tool  Co.,  Inc ., Fountain  Inn,  SC 

C  E  I  Automation .' Aurora.  CO. 

C  F  A  Company,  Inc _ _ Milford,  CT. 

C  J  Machine  Products Hayward,  CA. 

C  K  D  Engineering  ft  Mfg „ „ La  Habra,  CA. 

C  M  Industries.  Inc  - „ _ , _^ Old  Saybrook.  CT. 

C  P  M,  Inc  _ _ : Billings,  MT. 

C  Q  Machining,  hic  — .. _„ _ Phoenix,  AZ. 

C  R  Metal  Product*.  Inc  „ „ „„ St.  Louis,  MO. 

C  A  I  Welding „ _ „ Westfield.  MA. 

CC  Industries „ _ ., Brea.  CA. 

Cal  ft  Rogers „ _._ „„„ Meridian.  ID. 
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Calder  Machine  Co.  (C  M  C) „ Florence.  SC. 

California  Tool  Grinding _ „ „....  Rancho  Cordova.  CJV. 

Cameron  Machine  Shop,  Inc _ Richardson,  TX. 

CamTech  Systems  Carson.  CA. 

Cannon  Industries.  Inc „ Rochester,  NY. 

Carbide  Probes.  Inc Dayton.  OH. 

Carlton  Precision  Machine  Inc  _ Norwich,  CT. 

Cascade  Plastics  Company.  Inc  „ .„...  Tacoma,  WA. 

Cast  Industries.  Corp „ Costa  Mesa.  CA. 

Castle  Hone  &  Lap „ „ „ Santa  Qara.  CA. 

Catalina  Precision  Engineering , Irvine,  CA. 

Cedarbrook  Engineering  Corp _ Minneapolis.  MN. 

Center  Machine  Company  „...  Webster.  PA. 

Centerpoint  Mfg.  Co..  Inc  ..., , Burlwnk.  CA. 

Central  Massachusetts  Machine  Holyoke,  MA. 

Central  Tools,  Inc  1 „ Cranston,  RI. 

Centiu-ion  Manufacturing Simi  Valley.  CV 

Century  Tool  &  Engr.,  Inc  _ ; Indianapolis.  IN. 


Challenge  Machining  Co 

Chance  Tool  &  Die  Co..  Inc  ,. 

Chandler  Tool  Company I. 

Charles  P.  Schilling  &  Soas.  Inc i. 

Chatham  Precision.  Inc  .._ 

Chicago  Grinding  &  Machine  Compa 

Chip-Makers  Tooling  Supply 

Chip's  Machine  Shop  S«vice  „ 

Cimco  _ _, 

Cinex  Inc , 

City  Industrial  Tool  &  Die  

Clark  &  Clark  Enterprises.  Inc  , 

Clark  &  Wheeler  Engineering,  Inc  , 

Clarke  Engineering,  Inc , 

Class  Machine  &  Welding,  Inc  

Classic  Tool  _ 

Classic  Tool  &  Mold.  Inc  , 

Cleveland  Electric  Laboratories 

Coastal  Machine  Company  , 

Cogswell  M^  Co..  Inc  

Colbrit  Manufacturing  Co.,  Inc 

Collins  Machine  Works.  Inc  

Collins  Manufacturing.  Inc ,, 

Colonial  Machine  Co..  Inc  w Pleasantville.  PA 

Columbia  Products,  Inc i Dallastown.  PA. 

Comae  Manufacturing  Corporation  j. Santa  Clara,  CA. 

Cominercial  Aircraft  Products.  Inc 4. Wichita,  KS. 

Compact  Air  Products.  Inc Westminster.  SC 


Piedmont.  SC 
Cincinnati,  OH. 
Rotkford.  IL. 
Bohemia,  NY. 
Hinesburg.  VT. 
Melrose  Park.  IL 
Whittier,  CA. 
Phoenix.  AZ. 
Costa  Mesa,  CA. 
Cincinnati,  OH. 
Harbor  City,  CA. 
Tucson.  AZ. 
Cerritos.  CA. 
North  Hollywood. 
Arkron.  OH. 
Saegertown.  PA. 
Alvin.  TX. 
TwinsbuiTg.  OH. 
Branford,  CT. 
Agawam,  MA. 
Chatsworth.  CA. 
Wellford,  SC 
Essex,  MA. 


CA. 


Attleboro,  MA. 

Tucson,  AZ. 

North  Kansas  Qty.  MO. 

Berlin.  NJ. 

Colorado  Springs,  CO. 


Compdraw  Inc 

Competitive  Engineering  Inc  

Computech  Manufacturing  Co.,  Inc 

Concept  Group 

Condor  Engineering,  Inc  

Connecticut  Tool  &  Cutter  Co Cheshire.  CT 

Conroy  &  Knowlton.  Inc Lake  Forest.  CA. 

Contine  Corporation  ". Erie,  PA. 

Continental  Precision  Machining Santa  Clara  CA. 

Contour  Metrological  &  Mfg..  Inc * _...    Troy.  MI. 

Cook  Specialty  Company ,. Green  Lane.  PA. 

Coventry  Carbide  Tool Coventry.  Rl. 


Cramer  Engineering  Company 

Creative  Manufacturing.  Inc  

Creative  Precision.  Inc  

Creb  Engineering  

Crowe  Industries  

Custom  Die  &  insert,  Inc 

Custom  Precision  Grinding  Inc  

Custom  Ultrasonics.  Inc 

Cutting  Tool  Technologies.  Inc  

CAL-SWISS  Manufacturing  Company 

CAM  Fran  Tool  Co..  Inc  ~~ 

D  &  D  Tool.  Inc 

D  &  K  Industries .— 

D  &  S  Tool.  Idc  

D  &  F  O'Brien  ft  Associates  


Santa  Fe  Springs.  CA. 
Tempe,  AZ. 
Folsom.  PA 
Pascoag,  Rl. 
Dayton.  GH. 
Lafayette.  LA. 
Ft.  Lauderdale.  PL. 
Buckingham,  PA. 
Wilton.  NH. 
Pasadena,  CA. 
Bensenville.  JL. 
Westfield,  MA. 
Chatsworth.  CA. 
Dallas,  TX. 
SaatM  Fe  Springs,  CA. 
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D  K  Tool  8t  Die.  Inc Grand  Rapids,  MI. 

D  M  Machine  &  Tool Kennerdell,  PA. 

D  O  Fabrication,  Inc Sacramento,  CA. 

D-I  Engineering Augusta,  KS. 

Dakota  Machine  Tool  Company  West  Fargo,  ND. 

Dan  McEachern  Alameda,  CA. 

Danson  Tool  and  Die  Inc  Bay  City,  MI. 

Darco  Manufacturing,  Inc  Syracuse,  NY. 

Day-Tec  Tool  &  Mfg.,  Inc .-. Dayton,  OH. 

DaCo  Precision  Manufacturers Sandy.  UT. 

DaKa  Enterprises  Tucson,  AZ. 

Delaware  Valley  Manufecturing Cherry  Hill,  NJ. 

Delta  Fabrication  &  Machine .'. Daingerfield.  TX. 

Delta  Machine  &  Tool  Company  Valley  View,  OH. 

Delta  Tech.  Inc  Mentor,  OH. 

Desert  Tool  Tucson,  AZ. 

Dial  Machine  Company  Andalusia,  PA. 

Diamond  Door  Dunkirk,  OH. 

Die  Dimensions  Grand  Rapids,  MI. 

Die  Tech  Industries,  Ltd  : Providence,  RI. 

Die  Technology,  Inc  Santa  Ana,  CA. 

Die-Namic  Tool  &  M%.,  Inc Rockford,  IL 

Digital  Tool  »  Die.  Inc  Grand  Rapids,  MI. 

Dimension  Mold  &  Design Tempe,  AZ. 

Direct  Machine,  Inc  Tucson,  AZ. 

Diversifled  Manufacturing,  Inc Lockport,  NY. 

Diversified  Tool.  Inc  Mukwonago,  WI. 

Dot  Tool  Company,  Inc Binghamton,  NY. 

Dresco  Machining  Servicenter Bay  City,  MI. 

Drewco  Corporation Franksville,  WI. 

Drill  Masters  Inc  ,j Hamden,  CT. 

Dun-Rite  Deburring Denver,  CO. 

Dyna-Tech  Molding,  Inc Independence,  OH. 

Dynamic  Fabrication,  Inc Santa  Ana,  CA. 

D>Tiamic  Technology  Corporation  Fountain  Inn,  SC. 

E  »  S  Equipment,  Inc  _ Norman,  OK. 

E  &  W  Services Mentor,  OH. 

E  K  G  Precision  Machining  Mt.  View,  CA. 

E  K  L  Machine  Company.  Inc  Andalusia,  PA. 

E-Fab,  Inc  Santa  Qara,  CA. 

Eagle  Mold  Company,  Inc Carlisle,  OH. 

Eagle  Precision  Tooling  _ Erie,  PA. 

East  Side  Machine,  Inc  Webster,  NY. 

Eckert  Machining,  Inc  San  Jose,  CA. 

Eckhart  &  Associates,  Inc Lansing,  MI. 

Edwards  Enterprises Newark.  CA." 

Egbert  Precision.  Inc Colorado  Springs,  CO. 

Electro  Products  Company  Waltham,  MA. 

Electronic  Dev.  Labs,  Inc  Danville,  VA. 

Ellison  Machine  Company Laurens,  SC 

Emptool  Co..  Inc New  Kingstown,  PA. 

Engineering  Technology,  Inc Salt  Lake  City,  UT. 

Erie  Shore  Machine  Co.,  Inc ; Cleveland,  OH. 

Erie  Specialty  Products,  Inc  Erie.  PA. 

Euro  Swiss,  Inc San  Diego,  CA. 

Eurotech,  Inc Greenville,  SC 

Evans  Machine  : Evanston,  IL. 

Evans  Production  Engineering  Co St.  Louis,  MO. 

Everett  Mfg.  Technologies  Santa  Ana,  CA. 

Exar  Industries,  Inc Sinking  Spring,  PA. 

Excalibur  Precision  Tool Hampstead,  NH. 

Excel  Manufacturing,  Inc Valencia.  CA. 

Expedient  Tool  It  Manufacturing Rockford,  IL 

EBCO  Tools.  Inc st.  Louis,  MO. 

F  4  F  Machining  Co.,  Inc , East  Northport,  NY. 

F  F  I    F  F  Industries  Inc Grandview,  MO. 

PRE  Machine Emlenton.  PA. 

FSG.  Inc  Mishawaka.  IN. 

F  T  T  Manufacturing Ukeville,  NY. 

F  W  Gartner  Thermal  Spraying  Co  „ „ Houston,  TX. 

Fantasy  Manufacturing  „ Windsor,  CA. 

Fenwick  Machine  &  Tool Piedmont,  SC. 

Fischer  Engineering.  Inc  _ Duarte,  CA. 
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Fleximation  Tool  Quporation  Riverside.  CA. 

Florida  Wire  EDM  Systems  '. ^ ^..     Largo,  PL. 


Rochester.  NY. 
Ivyland.  PA. 
Saegertotyn,  PA. 
Houston.  TX. 
Kansas  City.  MO. 
Santa  Fe  Spriogs.  CA. 
AndersoD,  SC 


Flower  Qty  FastaoBis.  Inc 

Fluitron,  toe 

Foriska  Machine  Shop  

Forrest  Manufiactuhng  Company  , 

Forte  Company 

Fortner  Precision _... , 

Foundry  &  Steel,  toe  ~.>... 

Fox  Hone  ft  Up,  toe ....;....  Chatsworth.  CA. 

Frasal  Tool  Company  . — '. , Newington,  CT. 

Frazier  Aviation,  Inc  _ North  Hollywood.  CA. 

Freeport  Welding  ft  Fabricating  „..  Freeport,  TX. 

Future  Machine  „ ^....  Kent,  OH. 

Future  Tool,  toe  ..„ _..  Rockford,  IL. 

G  ft  K  Machine  Company  „.  Denver,  CO. 

G  ft  L  Enterprises Tucson,  AZ. 

G  ft  L  Precision  Products Deer  Park,  NY. 

G  ft  N  Gear,  Inc „..  Santa  Ana.  CA. 

G  E  B  todustries.  toe „.  Torrance,  CA. 

GFS.  toe „.  Qeveland,  OH. 

G  F  T  Manufacturing  Corporation ....._„.  Vandergrifl,  PA. 

CMS  Metal  Works _..  Auburn,  W.A. 

G  N  F  Computer  Services  Redlands.  CA. 

G-S  todustries,  toe Fraser,  MI. 

Gain  Industries,  toe „ West  Allis,  Wl. 

Galvin  Precision  Machining  Inc „ „ Santa  Rosa.  CA. 

Gar  Manufacturing  Company „„_  Taylor,  MI. 

Gardner  Industries _ ; Independence.  MO. 

Garland  LaboiHtory  ..« „.  Silver  Spring.  MD. 

Garvey  ft  Associates Centerville,  VA. 

Garvey  Precision  Machine,  Inc Cranston.  RI. 

Gebhardt  Machine  Works,  Inc Portland.  OR. 

Geiger  Manufacturing.  Inc  Stockton,  CA. 

Gene's  Gundrilling Los  Angeles,  CA. 

General  Die  Casters,  toc./Engrav Peninsula.  OH. 

General  Weldments  Inc j... „.  Irwin.  PA. 

Geometric  Engineering ....i ^.„  Tucson.  AZ. 

Geometric  Tool  ft  Machine  Co.,  Inc , Piedmont,  SC. 

Gidden's  industries,  toe .*. Everett,  WA. 

Giessen  Tool  ft  Lathe  _ Anaheim,  CA 

Gillespie  Machine  ft  Tool  Company  Erie,  PA. 

Global  Tool  ft  M{g.  Company,  Inc Dayton,  OH. 

Colder  State  Engtoeering.  Inc  Paramount,  CA. 

Golis  Machine,  tec  _..  Montrose.  PA. 

Great  Western  Grinding  ft  Eng..  fac Huntington  Beach,  CA 

Green  Machine  ft  Tool  Inc Houston,  TX. 

Greene  totemational  West.  Inc L Oceanside,  CA. 

Grinding  Service  ft  M%.  Co  {. „.  Forrestville,  CT. 

Grinding  Specialties Easflake,  OH. 

Groveland  Engineering  fee „...  Groveland,  MA. 

Grover's  Machine  Shop „ Taylors,  SC. 

Gumey  Precision  Machining ™ „ Pinellas  Park,  FL 

Gust  Swenson  ft  Sons,  Inc „ Crookston,  MN. 

H  ft  M  Metal  Processing  Compray  .„ Cuyahoga  Falls,  T5h 

Hager  Machine  ft  Tool,  Inc  _ „ Houston,  TX. 

Haig  Precision  M^g.  Corp „...  Campbell,  CA. 

Hamblen  Gage  Corporation Indianapolis.  IN. 

Hamilton  Metaicreft,  tnc Pasadena,  CA. 

Harris  ft  Bruno  Machine  Company  < „ San  Leandro,  CA. 

Harris  Manufacturing  Co.,  Inc  ..., Grand  Prairie.  TX. 

Harter  Industries,  foe Tempe,  AZ. 

Heinhold  Engineering  ft  Machine  Co  „ Salt  Lake  City,  UT 

Hendricks  ft  Richardaon,  toe Piedmont,  SC. 

Hexatron  EngineeriagCo..  Inc '. „ Sah  Lake  City,  UT 

Heyden  Msid  ft  Beach  Company Tallmadge,  Ori. 

Hi-Tech  Machine  ft  Tool.  Inc  Byron  Center.  Ml. 

Hickmaa  induatries.  toe LaPorte.  TX. 

Hickory  MacbiM  CompaBy,  lac „ Newark,  NY. 

Highland  M%  Ur Manchester,  CT. 

Hill  Tool  ft  DieQompwjr  — Danville,  KT. 

Hillcrest  Tool  ft  IMa „ „ Titusrilh),  1»A. 

Honemasters,  Ibc Hunttogton  Beadi.  CA. 


I 
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Horiion  Induitriea - ~ Untatter,  PA. 

Horizon  Machining,  Inc - - - 5??,  '^'  CT' „.. 

Homet  Bay,  Ltd  : PhiladelpWa.  PA. 

Hughes  lndu8trie« ~ ST!?°'J^'' 

Humble  Machina  Works.  Inc : ~ — Humble.  TX 


Hunt  Enterprises 


SanU  Ana.  CA. 


Huntington  Beach  Machining Huntington  Beach.  CA. 

Hurco  Companies.  Inc ~ ~ Indianapolis.  IN. 

Huron  Machine  Products.  Inc  • Burbank.  CA. 

Huwelco.  Inc • — •• Pasadena.  TX. 

Hy-Tech  Mold.  Inc  ~ Rochester,  NTY. 

Hydromat,  Inc - St.  Louis.  MO. 

HOG  Laser  Fare.  Inc  ~ - Smithfleld.  RI. 

Image  Casting  Inc ~ Oxnard.  CA. 

Imaginetics,  Inc " Kent,  WA. 

Imperial  Machining  Co  - - Denver.  CO. 

Imperial  M^  - Santo  Fe  Springs.  CA. 

Impex  Machine - -'• Newlngton.  CT. 

Industrial  Brake  and  Clutch  ~ ~ ~ - Buffelo,  NY. 

Industrial  Machining ~ • Santa  Qara,  CA. 

Industrial  Mold.  Inc  ~ Twinsburg,  OH. 

Industrial  Research ~ Litchfield.  MN. 

Ingalls  Machine  Bakersfield.  CA. 

Inject  Tool  ft  Die.  Inc - -.-  O^^  Harbor.  WA. 

Inline  Inc ~~ Phoenix.  AZ. 

Innovative  B  D  M.  Inc  ~ • Warren,  MI. 

International  Stamping  Inc  ~ » ~ —  Warwick.  RI. 

Interscope  Manufacturing  Inc ~ ~ Mlddletown,  OH. 

IntTBx  Corporation — —  Broomfield.  CO. 

Intri-Cut.  Inc  ; « Amherst,  NY. 

Iowa  Laser  Technology.  Inc - ^ ~ Cedar  Falls.  lA. 

Isylon  Machining  Co..  Inc ~ Bohemia.  NY. 

Iverson  Industries.  Inc  Wyandotte.  MI. 

J  ft  A  Honing  Service  -  La  Verne.  CA. 

J  ft  G  Tool  Co ~ Saginaw.  MI. 

J  ft  M  Unlimited  ~ Ashland  City.  TN. 

J  B  M  Precision  Honing.  Inc - Bohemia.  NY. 

J  B  M,  tac ~ — Kalispell,  MT. 

i  D  C  Manufacturing « Redwood  City.  CA. 

}  F  Machine.  Inc  ~ W.  Babylon.  NY. 

J  K  B  Tool  Company.  Inc  , •• Milford,  CT. 

J  K  Engineering  Company Corona,  CA. 

I  M  Mold  South Basley,  SC 

J  M  P  Industries.  Inc  ~ Paima,  OH. 

J  O  Tool  ft  Manuf.  Company,  Inc Kenllworth,  NJ. 

J  R  F  Sharpening  Service Beriin.  CT. 

J  R  Tool  ft  Die Wooster,  OH. 

J  R's  Tool  Crib Mogadore,  OH. 

Jackson's  Precision  Machine  Co Nashville,  TN. 

jaco  Tool  Company,  Inc - Birmingham.  AL, 

)aques  Diamond  Tool  Indianapolis,  IN. 

Jason  Tool  ft  Engineering,  Inc  Garden  Grove.  CA. 

Jatco  Machine  ft  Tool  Company.  Inc  Pittsburgh.  PA. 

Jayco  Engineering Costo  Mesa.  CA. 

Jena  Tool  Company — Dayton.  OH. 

Jepson  Precision  Tool.  Inc ~ - ~  OranesvlUe.  PA. 

Jeropa  Swiss  Precision.  Inc Escondldo,  CA. 

Jerry  Roberts  ft  Company ™ -..  San  Carlos,  CA. 

Jerry  Roberts  Machine St.  Paul,  MN. 

Jesel.Inc - Wall.  NJ. 

Jesse  Industries.  Inc ~ Phoenix.  A2. 

John  L  LuU  Welding  ft  Fabricating Frenchtown.  NJ. 

John  List  Corporatlon/Chatsworth  —  Chatsworth.  CA. 

John  Ramming  Machine  Company St  Louis,  MO. 

Joigenson  Fabrication  ft  Welding ~ Santa  Fe  Springs,  CA. 

JST  Custom  Fabrication ~ Boise,  ID. 

K  ft  H  Precision  Products,  Inc Honeoye  Falls.  NY. 

K  ft  K  Laser  Marking Stanton.  CA. 

K  ft  K  Machine  Shop  „ Attleboro.  MA. 

K  ft  W  Machine  ProducU,  Inc Galax.  VA. 

K  L  H  Industrie*,  Inc ~ Germantowm.  Wl. 

K-B  Midline  Shop '. - Olathe,  KS. 

Kalman  ManufKturing San  Jose,  CA. 
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Karlson  Machine  Works,  Inc  „ Phoenix.  A2L 

Kaskaskia  Tool  8r  Machine,  Inc  ... „ New  Athens,  IL. 

Kell-StTom  Tool  Company,  Inc Wethersfield,  CT. 

Kellar's  Honing  &  Lapping  .-...«..- „ ....^  Van  Nuys,  CA. 

Kenmore  Gear  k  Machine  Co  „ Akron.  OH. 

Keystone  Electric  Co..  Inc ..^^.„..^.. „....,„„ „ Baltimore,  MD. 

Klckhaefer  Manufacturing  Company  ^...........„....... Port  Washington,  WI. 

King  Machine  ft  Engineering  Co „ Indianapolis,  IN. 

King-Tek  Wire  EDM,  Inc _ FuUerton,  CA. 

Kitco  Machine  Shop „ SpringviUe,  UT. 

Kiwanda  Machine  Works,  Inc Clackamas,  OR. 

Kolenda  Tool  ft  Die,  Inc Wyoming.  MI. 

Koval  Tool  ft  Die,  Inc „ „ Somerset,  PA. 

Krug  Precision  Industries Port  Washington,  NY. 

Krukemeler  Machine  ft  Tool  Co.,  Inc  ., « „ Beech  Grove,  IN. 

Kuhn  Tool  ft  Die  Co „ Meadville,  PA. 

Kurt  J.  Lesker  Company ., Pittsburgh,  PA. 

Kurt  Manufacturing  Ccunpany Minneapolis,  MN. 

L  ft  L  Industries —...._.. Jackson,  MI. 

L  ft  T  Machining  «... Temecula,  CA. 

L  ft  W  Machine  Co _ ., „ Phoenix,  AZ. 

L  A  Wilper  M^.  Co '. Hazelwood,  MO. 

L  B  M  Manufecturing „ Bebnont,  CA. 

L  D  C  Inc - „  North  Providence,  RI. 

L  J  R  Grinding  Corporation „ Gardena,  CA. 

Lake  Manufacturing  Ca,  Inc Wakefield,  MA. 

Lapco  Industries,  Inc Haledon,  NJ. 

Laser  Automation,  Inc „.... „ „ Chagrin  Falls,  OH. 

Laser  Mark-It .............-....—....„ « Glendale,  CA. 

Laser  Markixtg  Services,  Inc — _...„ Esmond,  RI. 

Laser  Specialists,  Inc .; Fraser,  MI. 

Laser  Workshop >.. «...._.„.......« Anaheim,  CA. 

Laser-Tech  Engineering „.. „ Irvine,  CA. 

Lasercut  Machining,  Inc „... Dallas,  TX. 

Layke  Incorporated „ Phoenix,  AZ. 

LaCour  Engineering _..  Culver  City,  CA. 

LaFargo  ft  Egge,  Inc „ Lynnwood,  WA. 

Lee's  Grinding,  Inc Cleveland,  OH. 

Leefson  Tool  ft  Die  Company ., .._.........„ „...  Femwood,  PA. 

Light  ft  Medium  Fabricating,  Inc „ » Willoughby,  OH. 

Lorraine  Machine.  Inc „  Greenville,  SC 

Lu-den  Machine  Tool  Ca,  Inc „ „ Plainville,  CT. 

M  ft  S  Holes  Corporation „ .  Berkeley  Heights,  NJ. 

M  C  I  Tool  ft  Die.  Inc '  Saginaw,  ML 

M  Earl  Adams  Company Johnston,  RI. 

M  J  C  Machine,  Inc  „ Tewksbury,  MA. 

M  I  M  Interests ....„ „ Kensington,  CT. 

MPE  Machine  Tool „ — .... ..„ Corry,  PA. 

MR  Mold  ft  Engineering  Coip „ Brea,  CA. 

MSP  Tool  Company,  Inc „ „ E.  Kingston,  NH. 

MTI  Manufoctunng  Technologies .. : Wobum,  MA. 

M-Ron  Corporauon ....«.._..............^..,. Phoenix,  A2. 

Mac  Lean  Precision „.. Madison,  NR 

Mac -Erie  Inc ...„ „ Erie,  PA. 

Mac-Mold  Base.  Inc Romeo,  MI. 

Machine  Kinetics  Corporation _.. Knoxville,  TN. 

Machine  Shop  S.>rvic8« „ „ Duncan,  SC 

Machine  Tool  T  <H:Jinologies,  Inc „ „...  Mt.  Qemens,  MI. 

Machinery  Maintenance „ Greenville,  SC 

Machinist  Coopnrative  ....„ Gilroy,  CA. 

MacKay  Manufacmrlng ., Spokane,  WA. 

Magnum  Manuthcturing  Corporation ....... „ „...  Colorado  Springs,  CO. 

Main  Tool  ft  Mtu'  Co.,  Inc „ Minneapolis.  MN. 

Majestic  BDM,  inc  ., „ Bensenville,  IL. 

Manor  Research  inc Hayward,  CA. 

Mantel  ft  Mantel  Stamping  Corp Ronkonkoma,  NY. 

Manufocturing  Designs  „ Bufblo  Creek,  CO. 


Manubcturing  Service  Corp 

Mara  Products,  inc  

Mardeco  Mold  Tooling,  Inc 

Mari(  Williams  Enterprises,  Inc 
Martin  Production  Tooling  Inc  . 
Martinek  Manutecturing 


Hartford,  CT. 
Everett,  MA. 
Wichita,  KS. 
Lousiville,  ca 
Corona,  CA. 
Fremont,  CA. 
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Mast'ir  Researcb  *  Manufecturing  _ — ~ San  Pemando.  CA. 

Mas'.er  Swaging  .„ - ~ — ^...— ~.~~ • — . ... ...™.. — ..~.-. — . |ack»on  Center,  OH. 

Ma-  ter  Tool  k  Die  Company  - ~ — ~- — ~.™~ — ....„....__ .....  Warren.  ML 

Masterman's  Machine  Shop  -— — ~.. — ...............~~~..~-...~....  Kent,  WA. 

Matrix  Manufacturing.  Inc - Peariand,  TX. 

McDanniels  Machinery  Company  ~~ Eri».  PA. 

Mclntyre  Machine  Co..  Inc  - Charlotte.  NC 

MechTech.  Inc  - Cranston,  Rl. 

Metadvne  Technologie«.  Inc « | - Boiae,  ID. 

Metal  Specialists  «... * — Fremont,  CA. 

Metaicraft  „..»..«... - » - - Akron,  OH. 

Metric  Machining - Monrovia,  CA. 

Metric  Prerision  ~ Spartanburg.  SC 

Micro  Dimansiona,  Inc i - Vancouver.  WA. 

Micro  Precision  Corporation  4.... ~ ~ Mountville,  PA. 

Micro-Tronics,  Inc  4 ~ - Tempe,  AZ. 

Microfmish  Precision  Lapping San  lose.  CA. 

Microform  Corp  _ — ~ Auburn,  WA. 

Microphoto.  Inc - Detroit.  MI. 

Mid-Continent  Engineering,  Inc Minneapolia.  MN. 

Mid-States  Forging  Die  k  Tool - Rockford,  IL. 

Midway  Mfg.  Inc  , - Elyria.  OH. 

Midwest  Fabricating ; Grand  Rapida,  Ml. 

Mikron  Machine.  Inc Cranesville,  PA. 

Millennium  Three  Corporation  Platteville,  WL 

Miller  Equipment  Corporation  Richmond,  VA. 

Milling  Precision  Tool,  Inc  ~ Wichita.  KS. 

Milwaukee  Precision  Corporation  Milwaukee,  WL 

Mitutoyo/MTI  Engineering  Corp  ...- Huntington  Beach.  CA. 

Mod  Tech  Industries.  Inc Shawano,  WL 

Mold  Consultants  of  America,  Inc  .- - Orrville,  OH. 

Morland.  Inc  Manchester,  CT. 

Morlin  Incorporated  „ Erie.  PA. 

Morrissey  Corporation Bloomington.  MN. 

Moseys'  Production  Machinists  Fullerton.  CA. 

Mountain  Tool  Corporation „ _ ~ Caldwell.  ID. 

Mullen  Machine  ft  Mfg.  Co  „ St.  Clair,  MO. 

Musgrove  Machine  Works  Boise,  ID. 

Myers  Amazing  Machine  Works  Bloomingdaje,  NJ. 

Myers  Precision  Grinding  Company  _ Warrensville  lUs.,  OH. 

NBS.  Inc  ~ ~. Macedonia,  OH. 

MCO  Machine.  Inc — , - Phoenix,  AZ. 

N/C  Industries  Brea,  CA. 

National  Center  for  Tooling  k  Toledo,  OH. 

National  Flight  Services _ Glendale,  AZ. 

National  jet  Company  „ „ LaVale,  MD. 

Nelson  Grinding,  Inc Fullerton,  CA.  ^ 

Neutronics,  Inc  - ~ - Phoenix.  AZ. 

New  Tech  Industrial - Portland,  OR 

Newton  Tool  &  Manufacturing  Co  ~ 4 Wenonah,  NJ. 

Niles  Machine  ft  Tool  Works,  Inc  j _ - Newark,  CA. 

Nimco  Instruments  .... ..- - - ~ Houston,  TX. 

Noesfing,  Inc ~ ~ — Bronx.  NY. 

North  Canton  Tool  Company ~ ~ ....~ Canton,  OH. 

North  Coast  Tool.  Inc  „ Brie,  PA. 

Northeast  EDM  » „ ~ Newburyport,  MA. 


Northeast  Moid  ft  Plastic  Inc 

Northeast  Quality  Servica 

Northern  Precision  Metal  Product  

Northland  Extension  Drills 

Northtech  Manufacturing  Corp  .„ 

Northwest  Machine  Works,  Inc 

Northwest  Machining  ft  M^.,  Inc  ..... 

Northwest  Tool  ft  Die  

Northwood  Industries 
Norton  Company 

Norwood  Tool  Company ...... 

Nova  Machine  Company.  Inc 

Nova  Manufecturing  Company  ..... 
Novatech  Machining  Coqwration  ... 

Numeric  Machine 

Numet  Machine 
O-D  Tool  ft  Cuttar  bw 


Portland,  CT. 
Wallingford.  CT. 
San  Jose,  CA. 
Grove  City,  MN. 
Phoenix,  AZ. 
Grand  Junction,  CO. 
Meridian,  ID. 
Saegertown,  PA. 
Toledo,  OH. 
Northboro,  MA. 
Dayton.  OH. 
Rochester,  NY. 
North  Hollywood,  CA. 
Buffalo,  MY. 
Fremont.  CA. 
Stratford.  CT. 
Mansaald.  MA. 
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Oaklyn  Sp«cla)ty  Company  ~..^.............J„ ^ Bellmawrr.  N). 

Oconee  Machine  k  Tool  Company,  Inc .^.^ ...>...~ Wettminster,  SC 

Oconnor  Engineering  Labontorle* _.„.....„....> » _ Costa  Mesa.  CA. 

Oilfield  Die  Manufacturing,  Inc  ..>. Labyette,  LA. 

Olympic  Fabrications  Corporation ~ ~ »  Brentwood,  NY. 

Omega  One.  Inc  -.._ ~ Maple  Heights,  OH. 

OmnkTecfa  M%.  k  Bng..  Inc  — - HlUsboro.  OR. 

On-Tech  Machine  a  Manufacturing >.... San  )ose.  CA. 

One-Way  Manubcturing.  Inc  ............................> 5»anta  Ana,  CA. 

Orach  Machine  Shop  Service .............^......^ Tucson,  AZ. 

Orange  County  Grinding Anaheim,  CA. 

Oreo  Block  CcMnpany  Stanton.  CA. 

Orix  Credit  Alliance.  Inc  „ Pasadena.  CA. 

Omee  Mtg ~ « „  Glendoia,  CA. 


Mooresville.  IN. 
E.  Cleveland,  OH. 
Puyallup,  WA. 
MiddletowD,  CT. 
Phoenix,  AZ. 
Caldwell.  ID. 
Hingham,  MA. 


Overton  a  Sons  Tool  a  Die  Co.  Inc 

Overton  Corporation  

P  a  I  Machining.  Inc  

P  D  Q  Inc  

PMC  Machining,  Inc 

P  M  Tool  a  Die  Company , 

P  X  Engineering  Company,  Inc 

Pace  Design  a  Fab.,  Inc ~ Whittler,  CA. 

Pacific  Metal  Craft.  Inc  Bell  Gardens,  CA. 

Pacific  Tool  Corporation Bnglewood,  00. 

Palmer  Machine  Company ~ - _  Con«ifay,  NH. 

Palmetto  Machine  Parts  ~ .. ~ — Anderson,  SC 

Palmetto  Mechanical  Services ...~ Spartanburg,  SC 

Papago  Plastics.  Inc ~ ~. ~ Rochester,  NY. 

Paragon  N/C  Machining » _..  Elk  Grove  Village.  !L 

Parkway  Machine  Services,  Inc ~ ».  Lafayette,  LA. 

Parkway-Kew  Corporation Edison.  N). 

Part-Rite,  Inc ~ North  Royalton,  OH. 

Parts  Fabricators.  Inc ~ ». New  Carlisle,  OH. 

Pelmor  Laboratories,  Inc . — ~ N«wto%>rn,  PA. 

Pendama,  Company _. — Seattle,  WA. 

Pengo  Corporation _ Union  Qty,  CA. 

Peninsula  Screw  Machine  Products Behnont,  CA. 

PenTel  Tool  k  Die,  Inc ~~. — Romulus,  ML 

Performance  Grinding  and _ Tempe,  AZ. 

Performance  Machining  Services > ~ Irwin,  PA. 

Performance  Syrtems  Inc ..........>.... Tempe,  AZ. 

Perkinson  Foundry  a  Machine  Co Danville,  VA. 

Pettey  Machine  Works,  Inc „ » Trinity,  AL 

Phillips  Machine  a  Stamping  Corp  Akron,  OH. 

Phoenix  Precision  Pattern  Corp  Tempe,  AZ. 

Phoenix,  Inc « — ~.  Seekonk,  MA. 

Pickens  Tool  Company,  Inc Pickens.  SC 

Plastic  Technology  Company - Monroe,  GA. 

Plastics  Development.  Inc Milwaukle.  OR. 

Plastlpak  Packaging,  Inc ~." ~ Medina.  OH. 

Polycast  M%.  of  Annandale,  Inc Annandale.  MN. 

Polymer  Mold  and  Engineering Medina,  OH. 

Polynetics,  Inc « FuUerton,  CA. 

Pope  Corporation - ~ Santa  Ana.  CA. 

Popp  Machine  a  Tool,  Inc ,. ~ Louisville,  KY. 

Portage  Knife  Company,  Inc ~ ~ ~ Mogadore,  OH. 


Kent,  OH. 
Piedmont,  SC 
Montebello,  CA. 
Baldwin  Paik.  CA. 
Valley  Park,  MO. 
Dayton,  OH. 


Post  Products,  Inc 

Potter  a  Son,  Inc  

Powers  Bros.  Machine,  Inc 

Prebco  Bushing  Company 

Precise  Mold  a  Engineering  Inc 

Precision  Aircraft  Components.  Inc 

Precision  Automated  Machining ~ Englewood,  00. 

Precision  Automatics,  Inc ~ Gadsden,  AL 

Precision  Metal  Fabrication  .....' Dayton.  OH. 

Precision  Metal  Finishing  Co « ~ Erie,  PA. 

Precision  Metal  Tooling,  Inc „ Hayward,  CA. 

Precision  Profiling.  Inc  WichlU,  KS. 

Precision  Resources - Gardena.  CA. 

Precision  Specialists.  Inc - ~ Berlin.  NJ. 

Precision  Technologies  -..    Grand  Junction,  CO. 

Precision  Technology,  Inc  ». -~ ~~ ~ ~ —    Chandler,  AZ. 

Precision  Tool  a  Die.  Inc ..—«- ~~    Lawrence,  MA. 
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Precision  Turned  Components,  Inc 
Preciiion  Valve  Modtflcation.  loc  .. 
Precision  Weidlng.  Ntecfa.  *  Pab  .... 

Precision  Wire  Cut  Corporation  

Precon.  Inc  _ — 

Premac  Inc  ...~ ~~ — ^....._....~ 

Prima  Die  Caatliigi.  Inc  ..„ 

Program  Engineering  Corporation 

Pro-Met  Machining  Inc  ....~. ^.... 

Process  Manuhctwing  Inc  

Production  Products  Inc 

Professional  Machine  ft  Too)  Co 

Proricient  Machining  Ca,  Inc  ......... 

Profile  Grinding.  Inc 

Profomj  Tool  Corporation 

ProgressivA  Concepts  Machining- .... 
Proto  Machine  ft  Manufacturing  .... 
Prototype  and  9ior1-Run  Servicav  . 

Pull-Brite „„ »...«.......>....... 

Q  S  P  Technology,  bic  

Qualhb  Machining 

Quality  Machine  ft  Supply,  Inc  ..~- 
Quality  Madiine  ft  Tool  Ca,  Inc  .... 
Quality  Machine  Engineering,  hic  . 

Quality  Precision,  Inc  - 

Queen  City  PredsioB,  Inc ~... 

Quick  Tool  ft  Machine . -.. 

Quintex  Tooiing  ....... 

R  ft  D  Engineering  — 

R  ft  D  Machine  Shop — > 

R  ft  R  Precisian  Madiiaa.  Inc 

R  C  Machine  

R  H  Spencer  Co 

R  )  S  Machine  ProdocU ~. 

R  M  Johnson  Company  »..-> — ~.. — 

R  R  Howell  Company 

R  V  P  Industriae  

Ralph  Stockton  Vahre  Product*,  Inc 

Ranor,  Inc -....„....„„.., 

Ray  Paradis  Madiina,  fate  

Re-Del  Engineering 

Reclamation  Dynamio  ............._..„.., 

Ractack  of  Amaflca 

Regional  Tool  Corporattao 

Remco  Industries,  Inc  ._....„. 

Remington  Products  Company  ........ 

Reny  ft  Company^ - 

Riblc  Tool,  liic  _._ — -~... ...... 

Rich  Tool  ft  Die  Company 

Rick  Sanford  Machine  Company 

Right  Way  Tool,  bx:  

Ring  Techaologiea.  Inc ................ 

Rite  Design „ _ 

Riteway  Precision  Machine,  Inc  ....... 

Ro-Mai  Industries)  Inc 

Rober*.  C  Reetz  Company,  bic 

Robinson  Manufacturing  Inc  

Robrad  Tool  ft  Engineering  ......._ 

Roc-Aire  Corporetion 

Rockfbrd  Spring  Company 

Rogers  Wire  BDM  Servica  ..„ 

Ron-Vlk,  Inc ..w..—...., 

Rons  Racing  Products,  loc 

Rotational  Technology,  loc  ............ 

Rovi  Products  hicorporated  ... 

Roy  ft  Val  Tool  Grinding.  Inc 

Royal  Wlra  Products,  Inc 

Rubbermaid.  Inc— Mold  Dtvislan  ... 

Russing  Machine  Coqi  „ 

Ruxton  Tool  ft  Dia 

RA-White,  Inc  

S  ft  K  Machine.  Inc 

S  ft  R  Precision  Company  .. 


Cranston.  RL 
Houston,  TX. 
Bridgeport,  CT. 
Watertown,  CT. 
Anaheim,  CA. 
Rahway,  NJ. 
Clearwater,  PL. 
BartMrton.  OH. 
Gresham,  OR. 
Ridunond.  KT. 
Broomfield,  CO. 
Hendersonville.  TN. 
Mentor.  OH. 
Qeveland.  OH. 
Sageriown,  PA. 
Pteasanton,  CA. 
Kent,  OH. 
Pullerton,  CA. 
Premont,  CA. 
Boise.  ID. 

Redwood  Qty.  CA'. 
Laftyette,  LA. 
St.  Louis.  MOL 
Santa  Rnsa,  CM. 
Hayward,  CA. 
Qncinnati,  OH. 
Barberion,  OH. 
Nampa,  ID. 

Hawaiian  Gardens,  Cft 
Delias,  TX 
Wichita,  KS. 
Clackamas,  OR. 
West  Boxford,  MA. 
Campbell,  CA. 
Annandaie,  MN. 
Annandale,  MN: 
Newhall,  CA. 
Houston,  TX. 
Westminster,  MA. 
Jackson,  CA. 
Campbell,  CA. 
Nashville,  TN. 
Los  Angeles,  CA. 
Hamden,  CT. 
ChaUtrarih,  CA. 
Wadsworth,  OH. 
El  Monte,  CA. 
Wllloughby.  OH. 
Scarborough,  ME. 
San  Laandro,  CA, 
Redmond.  WA. 
Warren,  MI. 
Rochester,  NY. 
Minneapolis.  MN. 
Twinsburg.  OH.. 
Pawtucket,  RL 
Brea,  CA. 
Mesa,  AZ. 

South  EI  Monte,  CA. 
Rockfbrd,  IL. 
Arvada,  CO. 
Minneapolis,  MM. 
Tucaon,  AZ. 
Houston.  TX. 
Slml  Valley,  CA. 
Chatsworth,  CA. 
N.  Royalton.  OH. 
Wboster,  OH. 
Glendale.  CA. 
Upper  Maribwo.  MO. 
Inglewood,  CA. 
Detfoit.  ML 
Sanfo8e,CA. 
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I 

S  D  S  Machine,  Inc  — _ ^ „ Hayward.  CA. 

SHE  Industries,  Inc  „.„ Torrance,  CA. 

S  J  R  Precision  U Burbank,  CA. 

SMS  Technologies  Company  — .„ ; _....  Chatsworth.  CA. 

SPM/Anaheim Anaheim.  CA. 

S  T  1  Manufacturing  Group  (STIM) Dallas,  TX. 

Sager  Precision  Machine  Inc  ^ Weymouth.  MA. 

Samaniego  Enterprises,  Inc ^ „  Tucson,  AZ. 

Santa  Clarita  Mfg.  Co  L Valencia,  CA. 

L>Qwt6cn  ■•■•••»>••••••■•••...•■.■■.••■•.••........ ....••••^•••, t........... .......,.....,,,,,      ,. .  Ldwrcncc  MA. 

Scheirer  Machine  Co..  Inc  i. "%,'  Bethel  Park,  PA. 

Schmitt  Machine,  Inc  L _. Ventura,  CA. 

Schneider  Machine  Company  i. „...„ Torrance,  CA. 

Scott  Engineering  Company  L.... ', Phoenix^AZ. 

5>eafood  Machine  Works.  Inc I.., Seaford,  DE. 

Seaway  Industrial  Products  Erie,  PA. 

Sematool  Mold  k  Die  Co  „ Santa  Clara,  CA. 

Service  Industries.  Inc  Ocala,  FL 

Setters  Tools,  Inc Piedmont.  SC 

Sherman  Tool  k  Gage  _ Erie,  PA. 

Shomo  Tool  Co..  Inc  Redford.  MI. 

Shookus  Tool  k  Die,  Inc  Epping,  NH. 

Sieger  Engineering,  Inc  _ S.  San  Francisco,  CA. 

Sigma  Specialties  ^ _ ;. „ Torrance.  CA. 

Silco  Engineering  Co.,  Inc  Beech  Grove,  IN. 

Sim's  Precision  Machining , Santa  Ana,  CA. 

Simmons  Machine  Tool  Corporation  Albany,  NY. 

Simons  k  Susslin Mountain  View,  CA. 

Simplex  Engine  &  Machine,  Inc Providence,  RI. 

Smith  Bell  &  Thompson,  Inc  Burlington,  VT. 

Smith  Precision  Grinding  &  Mfg  ^ Sun  Valley,  CA. 

Solo  Enterprise  Corp  , Qty  of  Industry,  CA. 

Sonic  Machine  k  Tool,  Inc Tempe,  AZ. 

Sonoma  Precision  Mfg.  Co „ Santa  Rosa,  CA. 

South  Bay  Machining „ Santa  Clara,  CA. 

Southern  Die-Casters,  Inc  ^ ...,.,„ Shrewsbury,  PA. 

Southwest  Manufacturing  Company i. „ Wichita,  KS. 

Southwest  Metalcraft  Corporation  X Tucson,  AZ. 

Specialty  Machine  k  Hydraulics  I Pleasantville.  PA. 

Specialty  Machining,  Inc  „ Oakland  Park.  FL. 

Spenco  Machine  k  Manufacturing „ Temecula,  CA. 

Spike  Industries „„..l'...  North  Lima.  OH. 

Spin  Pro  Inc  San  Jose,  CA. 

Spiral  Grinding  Company  Culver  City.  CA. 

Sprint  Tool  k  Die  Inc  ^ Meadville.  PA. 

St.  Mary  Manufacturing  Corporation _ North  Tonawanda.  NY. 


Glen  Bumie,  MD. 
Valley  Center.  KS. 
Hopewell,  VA. 
Tempe,  AZ. 
Norcross,  GA. 


Stanley  Engineering  Company 
Stearman  Aircraft  Products  Corp 
Steel  Craft  Manufacturing,  Inc  ... 

Stelted  Manufacturing,  Inc 

Stevens  Industries,  Inc  _... 

Stone  Tool  It  Machine,  Inc  _ Louisville,  KY. 

Strobel  Machine,  Inc  Worthington.  PA. 

Subsea  Ventures  Inc Houston.  TX. 

Suburban  Boring  Company Oak  Park,  MI. 

Suburban  Jewelry  Co..  Inc Chariestown.  RI. 

Summit  Precision.  Inc ; Phoenix,  AZ. 

Sun  Tool  Supply.  Inc * st.  Petersburg,  FL 

Super  Finishers  II  „ Glendale,  AZ. 


Superior  Technology,  Inc 

Superior  Tool  Service,  Inc 

Supreme  Machine  Products,  Inc 
Supreme  Tool  &  Die  Company  ... 
Systems  3,  Inc 


■1- 


Rochester,  NY. 
Wichita,  KS. 
Rancho  Cucamonga,  CA. 
Fenton,  MO. 
Tempe,  AZ. 


SEPCO-ERIE - Erie.  PA. 

STD  Precision  Gear  k  Instrument  West  Bridgewater.  MA 

T  &  C  Industries.  Inc  Irwin.  PA. 

T  »  E  Manufacturing.  Inc  ^i Kent.  WA. 

T  &  S  Industrial  Machining  Corp „ Lynn.  MA. 

T  C  Precision  Machine „ ....«,►.—...  Dayton,  OH. 

TMSlnc  „ „ „ Cumberland.  .. 

T  R  Jones  Machine  Company,  Inc _ Woodstock,  IL 

T.  J.  Karg  Company,  Inc  „ Akron,  OH. 


RI. 


47880 


Federal  Register  /  Vol.  58.  No.  175  /  Monday.  September  13.  1993  /  Notices 


Appendix  A — Continued 


NY. 


Kent.  OH. 
Star.  ID. 
Fannindgale, 
Decatur,  AL. 
Sterling  Heights.  MI. 
Greenville.  SC 
Baltimore.  MD. 
Seatde,  WA. 
Ankeny,  lA. 


Greenville,  SC 
Columbus,  OH. 
Yankton,  SD. 
Orrville,  OH. 
Colorado  Springs,  CO. 
Yorba  Linda,  CA. 


T-Mac  Machine  Company 

Talent  Manufacturing — 

Tangent  Machine  ft  Tool  Corporation  

Tanksley  Machine  ft  Tool,  Inc  — . — 

Tarus  Products  Inc  -... 

Task  Industrial  Corporation ...... 

Tate  Andale.  Inc  — 

Tech-Marine  Enterprises.  Inc  «... — 

Techniplas.  Inc  — 

Tek-Am  Corporation ~ - • • Springfield.  VA. 

Tempco  Manufacturing  Co.,  Inc Mendota  Heights.  MN. 

Tennessee  Tool  CorporaUon ~ Charlotte,  TN. 

Textile  Machinery,  Inc - '^  " 

The  Buckeye  Stamping  Company  .„. 

The  Freeman  Company 

The  Will-Burt  Company — 

Themac.  Inc 

Thomas  C  N  C  Machining  ...- 

Thomas  Tool  and  Manufacturing ~ - - v Pleasanton,  CA. 

Thornton  Company  ~ — •••• Wichita.  KS. 

Thurman's  Tool  ft  Machine  Co  - Dayton.  OH.   .  -    -^-^ 

Tight  Tolerance  Machining Boise.  ID. 

Timberland  Tool  ft  Die  - • Newberg.  OR. 

Tool  ft  Die  Supply.  Inc  ~ •• Santa  Ana.  Ca. 

Tooling*  Production  ~ - Olathe,  KS. 

Tooling  Concepts : - Nashville,  TN. 

Tooling  Designs,  Inc . » Humble.  TX. 

Top  Quality  Tool  ft  Machine — ~ ~ Grandview,  MO. 

Toth  Aerospace  Manufacturing ~.~ — Cherry  Hill.  NI. 

Traco  Manufacturing  Corp  ..._ ....... ~ — « Houston,  TX. 

Treblig,  Inc -. - Greenville,  SC 

Tren  Engineering  Corporation  ~ Beverly,  MA. 

Tri  )  Machine  Company „ ~ ~ Gardena.  CA. 

Tri-Gon  Precision.  Inc „ _ -  Colorado  Springs.  GO. 

Triangle  Mold  ft  Machine  Co.  Inc - Hartville.  OH. 

Trico  Industries,  Inc Lexington,  TN. 

Trico  Machine  Products  Corp  _ ~ - Bedford  Heights.  OH. 

Tridecs  Corporation  ~ — .~ — • • Hayward,  CA. 

Trim  Tech,  Inc ~..~ "....~ — ...  Columbia  Station.  OH. 

True  Cut  K)M - „ - - Garland.  TX. 

True  Position - ~ Fremont.  CA. 

Tucson  Tool  ft  Manufacturing _ - Tucson.  AZ. 

Turner  and  Walima  Mfg.  Ca.  Inc ~ Essex,  MA. 

Turning  Technology,  Inc  - Tipp  City.  OH. 

TTI  Testron,  Inc ~ - Woonsocket,  RI. 

U  N  C  Manufacturing  Technology  - ™ - Uncasville.  CT. 

Uddeholm  Corporation  _ «. - Santa  Fe  Springs.  CA. 

Ultra  Stamping  ft  Assembly.  Inc  » ^ - Rockford.  IL 

Uni-Tek • Phoenix,  AZ. 

Unique  Model,  Inc  _ Walker.  MI. 

United  Gage.  Inc _ - - - North  Hollywood,  CA. 

United  Machine  Co.,  Inc  _ _ ~ —-  Wichita,  KS. 

United  States  FitUngs,  Inc  ; ~ Warrinsville  Heights,  OH. 

Universal  Custom  Process,  Inc » - Bedford  Heights.  OH. 

Universal  Machine  - Boise.  ID. 

V  I  P  Tooling,  Inc  Shelbyville.  IN. 

Valley  Tool  ft  Machine  Co.,  Inc  - — — - Pomona,  CA. 

Valv-Trol  Company  „ Stow,  OH. 

Van  Os  Machine  Works,  Inc ~ St  Louis,  MO. 

Van  Sanford  Tool  Company..... ~. ~. E.  Syracuse,  NY. 

Vande\enter  Machine  Works  Corp  „ _ „ _ ~...; St  Louis.  MO. 

Vector  Design  and  M^,  Inc ~-. - Tucson,  AZ. 

Venture  Tool,  Inc  , - — Erie,  PA. 

Versa  Companies ». 1 St  Paul,  MN. 

Vertex  Tool  and  Die - - ~ Akron.  OH. 


Vicount  Industries - _ — 

Vitullo  ft  Associates.  Inc ....~ 

Vogel  Tool  and  Die  Corp  

Volume  Machine  _ — 

Vortex  Precision  Services,  Inc 

W  E  C  Technologies  Corporation 

W.  or  K.  Precision  Machining  

W.  R.  Lathom  Tool,  Inc 


Farmington  Hills.  MI. 
Warren.  MI. 
Stone  Park.  IL 
Pacoima,  CA. 
Houston,  TX. 
Deer  Park,  NY. 
Garden  Grove.  CA. 
Rockford.  IL 


( 
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Wagner  Precision,  Inc  j  ki  t  j 

Wajo  Tool  and  Die.  Inc  ::::::::: T £;  J  hT?*^^' 

Waltz  Industries  ZZIZZZJ. " East  Hamstead. 

Wall  &  Krenzer,  Inc  ^ 


NY. 
NH. 


Waxier  Machine  and  Tool,  Inc 


Ontario,  CA. 

Rochester.  NY. 

Wayne  Manufacturing.  Inc  i    SnM^r  "r^" 

Webber  Metal  Products.  Inc  ..ZZ!"!'! " S!ade  lA  ' 

Webco  Machine  Products.  Inc f '..'"ZZ"'. Vallev  View  OH 

Webco  Tool  &  Die.  Inc  ] tS„  nu  ' 

Weber  Tool  *  Mfg.  Inc :z::::;:::z:t:::::::::::;:::z:: Se^SiS^n 

Wes  Fab  Manufacturing i San  Jose.  CA. 

WesechCorporaUon    , Muskegon.  Ml. 

Wes  em  Gage  Repair  Company , ^ Santa  Clara.  CA. 

Western  Gnnd.ng  ^ j^         ^ 

Western  Metal  Products,  Inc  , Seattle'  WA 

Western  Precision \_        \u.^  \'^^a '  i-t 

Westem  Steel  Cutting,  Inc  P SiL  r* 

westerr,  unitooi  Mfg.  Inc ::::::::::::::::i::::::::z::::::::::::::::::::::::z:::::::::z::z::  l!^':  ^  v3n  ^a^. 


Westhoff  Tool  &  Die  Comfiany  , |. 


OH. 


XX. 

westside  Metal  Fabricator.  Inc 7. .....:;::.::.:;z:.:; " canSfp/r'wTA 

Whelan  Machine  &  Tool  Co..  Inc " L^KvHIp  KY 

Whole  Shop.  Inc ;.  " t^^?'^  pl,,/ 

vu-  u-.    \t       r .  I  *■ - Munroe  Falls 

Wichita  Manufartunng.  Inc ^ , Cerritos.  CA. 

wIuTa   m^        ■•  V ' Santa  ClaiB.  CA. 

wlnS^c^^!!"':.!"':::::::: ^ r^l'^-'S 

wSTi?":':"^.'*":^::.::;::::::::::::: ::zzz:::::::::::z:z:::  M^l^^^eFaiis 

Wire  Tech  E  D  M.  Inc  ZZZZZZZZ. E ^^  A^n^ic^TA 

woehr  Tool  ft  Die ziz:zzz:zziz:z:z:zi:z:zz::zz:. ^  kJTc?" 

Wood's  Service  Corporation  ^  qU  Ocean  TX 

woodOTft  Manufacturing  Company ^ ;z;:;i;;:;m;"z:::iz;;;zz::  pataskaia,  oh.  ■ 

v!TtI"  t""""^'"^'"* r " Prescott  Valley.  AZ. 


J 


Medina.  OH 
Dayton.  OH. 
Youngstown 
Mentor.  OH. 
Roseville.  Ml. 
Milford.  CT. 


OH. 


Yates  Tool.  Inc i. 

Yoder  Die  Casting  Corporation i 

Youngstown  Plastic  Tooling  &  I 

Z  M  D  Mold  h  Die  Inc  ZZZZZZZZ.i. 

2bcova  Industries.  Inc I, 

Zellcon  Industries  I 

zet«cjnc  ■-^^^•^ :.."z:::":"::::Zji: issaquah.wA. 

4B  Precision  Products ^ Borino  OR 

Appendix  B 

A  S  J^'m'^'^'^I^^l  '"f  :. ^^  Park.  NY. 

^  S  ^  Machine  Works.  Ltd B^,hel.  CT. 

ADGnnding   , La  Habra.  CA. 

A  L  0^1^*1"''°"  ;^- ■• • aayton.GA. 

AiJL    M^*;      "£S''P^'^^'°°  Santa  Fe  Springs.  CA. 

Abbey  Machine  Products  Company Euclid  OH 

Able  Spinning  &  Stamping  Inc ' ^.ZZZZZZZZZZZZZl  Riverside,  CA. 

Accu-Tum  Machme  Works.  Inc  „ Houston.  TX. 

Accura  Industries  Rochester  NY 

Accurate  Metal  Fabricators Lo^g  ^^^^  CA 

Aero  Tech       "•-;•■■••••• • Redmond.  WA. 

Adams  Machine  »  Tools.  Inc  Capitol  Heights.  MD. 

Aerodyne  Mfg^  Corp , ^oVth  Hollj^ood,  CA. 

Aeromach — LFP Svlmar  CA 

Alcatel  Comptech.  Inc .' San  Jose  CA 

AlgenicMadiine  Corporation  "....IZZZZZZ.  Farmingdale.' NY. 

aK".^°"k^°"1I?'''' '".^  Anaheim.  CA 

A  led  Machine  Products.  Inc Smilhf.eld.  Rl. 

Alto  Systems.  Inc Houston.  TX. 

Amco  Preasion  Tool.  Inc  ..     Kensington.  CT. 

Amencan  Machine  Systems.  Inc Muncie,  IN 

American  Metalcrafters.  Inc  Stockton  CA 

American  Trion  Corporation  '..  '^ZZZZZZZZZZZZZZZZ.  Casa  Grande.  AZ. 

Amencan  Tnon  Corporation  „ „ Arizona  City.  AZ. 

Amencan  Tube „ Nazareth.  PA. 

Anaheim  Gear..        Anaheim.  CA. 

Anco  Precision  Products.  Inc Fullerton,  CA. 
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Anmark  Machine  ...„ • l^""^'    i^- 

Apparatus  Repair  Company J;?!*  u     "    n'.     oir 

Applied  Induittal  Machining Oklahoma  C.ty  OK 

Art!or  Model  &  Tooling.  Inc  Cran'l  Rap.ds.  Ml 

Ardent  Engineering  beattie.  WA. 

Aroplax  Corporation  - nulTrt-'-  p^" 

Asteric  Too!  ft  D,e  Mfg.  Co..  Inc ^^'"f' ^'"Au 

Atlas  Machine  Product,  Co  S^sTo^k  VA 

Atlas  PrtscisioB.  Inc  Woodstock.  VA. 

Alii  Bros.  Tool  &  Die • Munae.  IN. 

Aurora  Technology  Corporation ^  u     '?m 

B  &  C  Engineenng.  Inc  ^'^f"'  if  .    „, 

B  &  C  Machine.  Inc  • P/n^'^"  Park.  FL 

B  &  R  Machine  Company  Inc  New  Britain.  CT. 

g  (^  I  !„(.  Palatine.  IL 

Barbertoo  Mold  »  MachineGo'!!;." ^f^P^'i' ?,u 

Barth  Industries.  Inc : S^^u*     •^H^ 

Barllett  Enterprises -> ",    "'^'i?' 2*^ 

Bavstate  Machine  yy^fT"  '  ^o 

Beaverton  Parts  M^  Co.,  Inc  Hi  Isboro  OR. 

Pelding  Tool  ft  Machine  Corporation Belding.  Ml. 

Bergdorf  Engineering : n*'""^1^' ^^V.l. 

Black  Machine— B  T  Industries Port  Clinton.  OH. 

Blackies  Grinding  .Service Auburn.  W/V 

Blessing  Industries a      IT^Vn 

Bond's  Custom  Manufacturing  - Arvada.  CO. 

Bradley  Machine.  Inc  Wichita.  KS^ 

Bratton  Machine  Works.  Inc  -• Houston.  TX. 

Briley-s  Machine  Works  o®."*  ,   di 

Bristol  Machining  ft  Fabrication  Bristol.  RI. 

Brontel/Bearing  Bronze  Company Cleveland.  OH. 

Burk*-v  ft  Sons'.  Inc  Anaheim.  CA. 

Bum-Kite  Mold  ft  Machine.  Inc  Canton.  OH. 

Busnardo  Engineering.  Inc i-.. Nampa.  ID. 

C  ft  P  Industries Seneca.  PA^ 

CMS  Graphite/Ed  Welch  Partners  Cheshire  CT. 

C  N  C  Machining  Inc  East  Beriin.  CT. 

C  N  C  Manufacturing.  Inc  Lynnwood.  WA. 

Cal-Bay  Grinding.  Inc •. San  Jose.  CA 

Qgj.Qgn Fountain  Valley.  CA. 

Cal-Tron  Corporation  ^. • Bishop,  CA. 

California  Spline  and  C^e  Co  Santa  Ana,  CA. 

Campanile  Tool  Co Sunnyvale.  CA^ 

Canton  Industrial  Systems.  Inc East  Canton.  OH. 

Capitol  Machine  Company  ♦ Phoenix.  AZ. 

Caretti  Tool  ft  Mfg  .  Inc  .'. : ' Pinellas  Park.  FL. 

Carlson-Formetec.  Inc  Tacoma.  WA. 

Carolina  Tool  ft  Die •.• Charlotte.  NC. 

Central  Manufacturing.  Inc Pa'^'er  City.  IN. 

Central  Specialties  Mfg.  Co  Tulsa.  OK. 

Cercon  Division  Howmet-Cercast - Hillsboro.  TX. 

Clarence  Machine  Co..  Inc  St.  Louis.  MO. 

Clark  Precision  Sheetmetal.  Inc  SanU  Clara.  CA. 

Classic  Craft.  Inc • Tucson.  AZ. 

Clearwater  Engineering  Clearwater.  KS. 

Columbia  Machine  Works.  Inc  Columbia.  TN. 

Commercial  Grinding  Company Paramount.  CA. 

Concept  Components  Co Bohemia.  NY. 

Cone  Engineering.  Inc  Hawaiian  Gardens.  CA 

Continental  Tool  ft  Gage  Company  , *. N.  Hollywood.  CA. 

Contour  Plastics.  Inc  Baldwin.  WL 

Contour  Tool  ft  Die.  Inc ■• South  Bend.  IN. 

Counts  Precision  Grinding.  Inc  Hazel  Park.  MI. 

Couple-Up.  Inc  - Compton.  CA. 

Cox  Machine.  Inc Wichita,  KS. 

Custom  Lathe  ft  M^.  Inc  - Graham.  WA. 

D  A  GrifTin  Corp ; .- Vvest  Seneca.  NY. 

D  M  Z  Machine  Company  „ —    Eastlake.  OH. 

DYE  Design.  Inc - Uuisville,  KY. 

Dallen  Precision  CNC  Machining _ Paramount,  CA. 

Damon  Industries.  Inc - ." Pompano  Beach,  FL. 

Dan  Krall  ft  Co.,  Inc  Franklin,  WI. 

Danlyn  Machine  Co.,  Inc  ^ •- Douglas.  MA. 


Appendix  3 — Continued 


^rco  Products  Incoporated  „_ Albuquerque.  NM. 

Davalor  Mold  Corpporation „ Chesterfield.  Ml. 

Decsa  Precision  Machining.  Inc  _  Houston  TX 

Dell  Manufacturing  Co ZZZZ'ZZZZZiZ^^.  Farmington.  CT. 

Delta  Design  &  Manufacturing _  Phoenix  AZ 

Derleth  &  Kelley  Tool  &  Die I!!!!"!!!!!™!.!!"  Rochester  NY 

Dem/Moore  Machine  Co..  Inc Lockport  NY 

Design  Tool  &  Machine Z"ZZZZZZ'ZZ'"'Z.SZ  Macon.  MO.  ' 

Diematics.  Inc.. ^ Littleton.  CO. 

Digital  Machine  Co..  Inc  , _ Warminster.  PA. 

Dona   Machine.  Inc  , _ _ Petaluma.  CA. 

Douglas  Machining.  Inc  i Hillsboro.  OR. 

Duluth  Engineering  ^. Duluth.  NM 

Duncan  Industries.  Inc  1. Los  Angeles.  CA. 

Dynamic  Machine  Service ^ Houston  TX 

DEMOainc  _ ;. ZZZZZZZZIZZZZ  Milford.DE.' 

E  Fred  Portwine.  M.D..  P.C ^ Waycross.  GA. 

^^}\l°°l^°'^  ' Richmond.  Ml. 

Earl  Mfg.  Co..  Inc „ Santa 

East  Side  Tool  &  Die  Co 

Eihinger  Machine.  Inc 

Eltee  Tool  &  Die  

Empire  Machine  &  Manufacturing  Co 

Esteem  Manufacturing  Corporation  ..,  _ 

Eutsler  Technical  Products,  Inc  L.!.!.!..!....     Houston  TX 

Exacta  Tool  &  Engineering.  Inc "  Laroo  PL 

FBFIndustries  

F  M  Machining  

F.  A.  Wunder  Associates.  Inc  

Factum.  Inc  

Faivre  Machine  &  Fabrication.  Inc 

Falcon  Corporation 

Fech-Tech  Precision  

Federal  Machine  Tool  

Ferco  Tech  

Florida  Custom  Mold.  Inc 

Florida  Tri-City  Fabricators  

Form-A-Tool  South.  Inc ....,^....     Piedmont 

Francois  Belvisi  Co..  Inc „ Bohemia. 


Fe  Springs.  CA. 
Portland.  OR. 
Norton.  OH. 
Newark  Valley.  NY. 
St.  Louis.  MO. 
Ellingon.  CT. 


Southhampton,  PA. 
Santa  Gara.  CA. 
Adah.  PA. 
Santa  Clara.  CA. 
Meadville,  PA. 
Fcrrysburg.  Ml. 
Palmadle,  CA. 
Bristol.  CT. 
Franklin.  OH. 
Clearwater,  FL 
St.  Petersburg,  FL. 
SC. 
NY. 


Futureweld  Co..  Inc Phoenix.  AZ. 

G  L  BIy  Company  Wichita.  KS. 

^[^•'"c Olmasmar.  Fl. 

G  Pruefer  Manufacturing  Co..  Inc  ^ Johnston.  Rl. 

GRMcCormick !....".".'Z!Z!.'  Burbank.CA. 

Gardner  Tools  Corporation  _ Broomfield.  CO. 

Gaydash  Industries,  Inc '. ZZ"'"Z"'Z""Z  Uniontown,  OH. 

Global  Tool  &  Manufacturing  Co  Inc  , Dayton,  OH 

Globe  Grinding  Corporation  l.."!."!ZZZ!!!l.  Farmingdale,  NY. 

Graduate  N/C  Machining Rancho  Cordova,  CA. 

Graphite  &  .Specialty  Products.  Inc  „ Paramount.  CA. 

Greenfeather  Tool  &  Gage  „  Euless  TX 

Gundrilling  Ltd  LZZZZZZZZZZZZZZZZZZ  Paramount!  CA. 

H  4  H  Machine  Tool  Co..  Inc , „ Dayton.  OH. 

H  &  H  Molds.  Inc  ' ""  . .  Spokane.  WA. 

HTM  Corporation  Hillsboro.  OR. 

Hall's  Machining  Services.  Inc Easley,  SC 

Hamilton  Machine _ West  Point.  PA. 

Hammock  Machine  &  Welding  Co..  Inc Perry.  GA. 

Hedger  Company ..."ZZZ"""".  Los  Angeles.  CA. 

Heinz  Plastic  Mold  Co  , ;. £\)^  Grove.  IL 

Hi-Tech  Machine,  Inc  _[" [___  old  Saybrook.  CT. 

High  Tech  Machinists  Inc Chelmsford.  MA. 

High  Tech  West.  Inc Long  Beach.  CA. 

High-Low.  Inc  Tempe.  AZ. 

High-Tech  Manufacturing  Service  Vancouver.  WA. 

Hydel  Engineering ZZZZ"Z'.  San  Jose.  CA. 

I  M  C  Magnetics  Corp  Hauppauge.  NY. 

Imo  Industries Manchester.  CT. 

Industrial  Design  Company Mil!  Valley.  CA. 

Industrial  Services  Group  „ New  Alexandria.  PA. 

Inland  Tool  k  M^.  Co..  Inc Kansas  Gty.  KS. 

Innovative  Plastics  _, San  Jose.  CA. 

Inter  Precision  Tools,  Inc „ ; Seattle.  WA. 
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International  Usersmiths  - Compton.  CA. 

J  *  Vee  Precision  Depp  Hole  Roosevelt,  NY 

J  B  Armstrong  Machine  Co..  Inc Cypress.  TX. 

I  E  B  Tool  &  Manufacturing Enfield.  CT. 

J  G  Grinding Redwood  City.  CA. 

J.  G.  Minter  ft  Son,  Inc Brea.  CA. 

lacobi  Industries  Santa  Ana,  CA. 

lesse  Industries.  Inc • Newberry  Park,  CA. 

lessee  Brothers  Campbell.  CA. 

jevan  Engineering  Croup  • Santa  Ana,  CA. 

Jim  Talbot  Machine  Tool  North  Hollywood.  CA. 

lohn  Weitzel.  Inc  - Wichita,  KS. 

lustrite  Machine  Works.  Inc  Kansas  City.  MO. 

K  &  A  Tool  Company Qeveland.  OH 

K  &  M  Machine  Company,  Inc  » Newport.  NH. 

K  K  Molds,  Inc  Grand  Rapids.  MI. 

Kaman  Industrial  Technologies  Co  Spokane.  WA. 

Kirkwood  Commutator Cleveland.  OH. 

Kofler's  Tool  ft  Die.  Inc  Farmingdale,  NY. 

Kyden  Machine.  Inc Salt  Uke  City.  UT. 

L  8.  M  Machining  • Anaheim.  CA. 

L  C  Miller  Company Monterey  Park.  CA. 

L  F  W  Manufacturing Stockton.  CA. 

L  I  Machine  Works Houston.  TX. 

L  M  B  Industrial  Services  Corp  Menlo  Park.  CA. 

Lab  Engineering  ft  M^..  Inc  Watertown,  MA. 

Lake  Quality  Products,  Inc  Wickliffe.  OH. 

Lange  Engineering,  Inc Minneapolis,  MN. 

Larrus  Engineering  Santa  Fe  Springs,  CA. 

Larson  Enterprises Santa  Clara,  CA. 

Laser  Applications.  Inc  Westminster,  MD. 

User  Technology,  Inc  North  Hollywood,  CA. 

Lemco Danvers,  MA. 

Lenape  Forge.  Inc West  Chester,  PA. 

Lindberg  Heat  Treating  1 Orlando.  FL. 

Lobsiens  Machme  Company Tewksbury,  MA. 

Lonero  Engineering  Co..  Inc  Troy,  Ml. 

Lowry  Tool  &  Cutter  Grinding Coconut  Creek.  PL. 

Lublink  Tool  ft  Die  Co  : Boring.  OR. 

M  ft  M  Machine  and  Tool  Company Westminster.  CA. 

M  ft  N  Machine  Co Simi  Valley,  CA. 

M  ft  R  Machine  and  Tool  Co  Easthampton.  MA. 

M  ft  S  Precision  Company  Ft.  Lauderdale,  FL. 

MC  Aero-Tech.  Inc  Anaheim,  CA. 

M  I  W  Aerospace Tacoma.  WA. 

M  M  F  Inc  Taylors.  SC 

M  T  C  Industries.  Inc  Corsicana.  AZ. 

M  W  I,  Inc Clinton,  MD. 

Malbert  ft  Mitchell  Grinding  Brea,  CA. 

Malco  Tool  ft  Machine,  Inc  Stanton.  CA. 

Manchack  Manufacturing.  Inc Houston,  TX. 

Maryland  MechTech.  Inc Caton.sville.  MD. 

Master  Tool  Engineering Santa  Clara.  CA. 

MaTech  Machining  Technologies.  Inc Salisbury,  MD. 

McAlpin  Industries,  Inc Rochester,  NY. 

McGregor  Manufacturing Arcadia,  CA. 

Mechtech,  Inc Amesbury.  MA. 

Medina  Tool  ft  Die  Co.,  Inc  Medina,  OH. 

Memory  Engineering  Co Gardena,  CA. 

Mercury  Engineering  ft  M^.,  Inc Canton,  OH. 

Met-Tek.  Inc 4. Clackamas.  OR. 

Metra  Electronics  Corporation Holly  Hill,  FL. 

Metro  Dynamics Franklin  Square.  NY. 

Micro  .^ccurate  Corporation  Tucson.  AZ. 

Micro  Precision  Machining  Campbell.  CA. 

Micro  Tech  Tool  Seekonk.  MA. 

Mid-State  Machine  Products.  Inc Winslow,  ME. 

Midway  Machine  ft  Instrument  Co  South  Houston.  TX. 

Mika  Prototype  Eng.  Co..  Inc Largo,  FL 

Milwaukee  Bearing  ft  Machining Milwaukee.  Wl. 

Minnesota  Fineblanking  Minneapolis,  MN. 

Missouri  Pressed  Metals  Inc Sedalia.  MO. 

Model  Screw  Products.  Inc Clearwater,  FL 
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Mult-Swiss  Technology,  Inc  „ Sunnyvale.  CA. 

Nadler  Incoiporated  .  „ Plaquemine,  LA. 

Nance  Manufacturing.  Inc Wichita.  KS. 

National  Tooling  Company Tempe  AZ 

Northeast  Metrology  Corp ZZZZZZZZ".  Rochester.  NY. 

Northwest  Machine  Products,  Inc  Sumner  WA 

Northwestern  Palm  Tool  &  Mfg.  Co  „ ZZZZ^ZZZZZZZZ  Coon  Rapids^  MN, 

Numeric  Systenw „ Fife.  WA 

Numerical  Tool  Dmsion  „ Houston.  TX. 

Ochs  Industries,  inc  Vandalia,  OH. 

Opn  Industries „ Asheville.  NC 

Operating  and  Maintenance „ ^  Charlotte  NC 

Optical  Radiation  Corp  ....„ "     Azusa  CA 

Orange  County  Tool  &  Engineering  ZZZZZZZZZZZZIZZZ.  Santa  Ana'  CA. 

Oregon  Tool  and  Die,  Inc Portland.  OR. 

OMEGA  Engineering  Company Kansas  City.  MO. 

P  B  Machine  Co..  Inc _ Palmyra.  NY. 

p°|-:-: -.r-^--" V: - Bell  Gardens.  CA. 

PH  Precision  Products  Corporation  .„ Pembroke  NY 

Pacific  Machine  &  Development,  Inc ...Z".  Vancouver  WA 

Pacific  Precision  Machine,  Inc  „ Belmont  CA 

Paradigm  Metals,  Inc ZZZZIZZZZZZZZZ  Sunnyvale.  CA. 

Parallel  Venture,  Inc ^ Tuc«in.  AZ. 

Parker  Kinetic  Deigns,  Inc „ Austin,  TX. 

Pau  Schurman  Machine  Inc  „ Ridgefield.  WA. 

Pauls  Products  Corporation „ Belmont.  NC. 

Pease  Grinding  Service  Inc Dayton  OH 

Pentz  Design  Pattern  &  Foundry  „ Duvall  WA 

Pequot  Tool  &  Mfjg..  Inc  , ZZZ"ZZZZZZZ.  Pequot  Lakes 

Petersen  Instruments,  Inc  „ ^  _^  Concord  CA 

Phoenix  Precision  Products,  Inc ......!!!!!"!!..""!!!]"!. .....  Hartford  Wl 

Phoenix  Stainless  &  Alloy,  Inc „ ."'" Houston  TX 

Pierce  Precision  Finishing ZZZZZZZZZZZZZZ'.  Santa  Ana.  CA. 


MN. 


Pinnacle  Tool 


Bloomington.  IN. 


Potter  County  Precision  Co.,  Inc  ..... Tucson  AZ 

Power  Mfg ZZZZIZZZZ'.  Santa  Clara.  CA. 

Precision  Fabricating  &  Tool  _ Bridgeport  CT 

Precision  Laser.  Inc High  Point,  NC 

Precision  Plus,  Inc Greenwood,  SC 

Precision  Prototypes „ „ Mineola.  NY. 

Precision  Ringsinc Indianapolis,  IN. 

Precision  Tool  Company « Englewood.  CO. 

Precision  Wheels,  Inc Ronkonkoma.  NY. 

Prime  Machine  &  Tool,  Inc _ Lanfana  FL 

Prior  Uke  Machine,  Inc _ \ZZZZZZZZ!ZZZZZ'ZZZ'.  Prior  Lake,  MN. 

Priority  Mfe.,  Inc  ; vVood  Dale,  IL 

Product  Services,  tac santa  Clarita,  CA. 

Progressive  Tool  ft  Engmeering „ Mora,  MN. 

PLASTECH Z.".;i...  San  lose,  CA. 

Q  E  C:,  Inc ^ La  Mirada,  CA. 

QM,  Inc  ^ Connellsville.  PA. 

Quaicut,Inc  Rochester.  NY. 

Qua  ity  Concept ..; Arlington,  W A. 

Quahty  Tool,  Inc  r. „ E.  Longmeadow,  MA. 

Quasar  Industries  „ Rochester  Hills,  Ml. 

R  &  J  Tool  and  Manufacturing _ Livermore,  CA. 

R  &  J  Tool,  Inc ^ Brookville.  OH. 

R  &  R  Grinding  Company  J. „ Santa  Fe  Springs,  CA. 

R  M  S  Tool  ft  Die  ! ..;:. poster,  RI. 

R  S  Machining  Inc ^ _ Manitowoc.  Wl. 

R  W  Dunn  Machine.  Inc .....^ Arcadia,  CA.  _ 

Ram  Precision  Inc  L Deer  Park  NY. 

Rantom,  Inc ""''"'""Z  Canton,  MI. 

Raycon  Corporation Ann  Arbor.  MI. 

Reading  Plastic  Fabricators _  Reading,  PA. 

Refrigeration  Research „ ;. "Z'ZZZZZ'.  Brightoii,  MI. 

Relli  Manufacturing.  Inc  „ Valley  Stream,  NY 

Richard's  Gnnding,  Inc Cleveland,  OH. 

Ricman  Manufacturing „ Hayward.  CA. 

Rico's  Tool  and  Engineering „ „ Chandler,  AZ. 

Riverside  Foundry,  Inc  ...  MarysviUe.  WA. 

Roberts  Precision  Machine,  Inc Duvall  WA. 

Robinson  Precision  Die  Casting *  .„ Huntington  Beach,  CA. 
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Rockhill  Machining  Industries Akron.  OH. 

RocVwood  Swendeman  Corp S.  Portland.  ME. 

Rocky  Mountain  Precision  Co.  Inc Windsor.  CO. 

Rohrer.  Incorporated  - Boardman.  OH. 

Kon  Mills  ft  Co  - Walnut.  CA. 

Rush  Machine  ft  Tool  Co..  Inc  ; Los  Angeles.  CA. 

Saturn  Manufacturing.  Inc Mishawaka.  IN. 

Scharers"  Engineering Gardena.  CA. 

Select  Mold - Anaheim.  CA. 

Shackelford  Machine  - Clearwater,  KS. 

Shiloh  Corporation Mansfield.  OH. 

Simi  Industries ~ Simi  Valley.  CA. 

Sirius  Enterprises.  Inc " „„......— ...•...—..- Dallas.  TX. 

Siretnore  Machine.  Inc  ~ • ~ Wichita.  KS. 

Snow  Corporation  - - Fort  Worth.  TX. 

Sonic  Engineering  Garden  Grove.  CA. 

Spec-Tech  Unlimited  : • Orange.  CA. 

Specialty  Machines  ft  Manufacturing Kensington.  MD. 

Stondard-Hall  Group  Greenville.  SC. 

Stanley  Tool  ft  Die.  Inc  Deerfield  Beach.  FL 

Star  Tool  Service.  Inc WichiU.  KS. 

Starwin  Industries.  Inc Dayton.  OH. 

Steel  ft  OBrien  Manufacturing,  Inc  - Springville.  NY. 

Steel  Products  Inc  • - Seattle.  WA. 

Stelmar  M^.  Inc  Safety  Harbor.  FL 

Stidd  Systems.  Inc - Greenport.  NY. 

Stincs  Designs • Huntsville.  AR. 

Sto-Kar  Enterprises.  Inc  Northridge.  CA. 

Stringer  Welding  ft  Machine.  Inc Dugger.  IN. 

Sumner  Machining  Center Sumner.  WA. 

Superior  Plate  Proiiucts.  Inc Cheshire.  CT. 

Swissline  Products.  Inc Woonsocket.  Rl. 

T  L  C  Tool,  Inc  Qearwater,  FL 

T  Tech  Machine.  Inc  Warwick,  Rl. 

Tampa  Bay  Machining.  Inc Tampa.  FL 

Target  Manufacturing  Company Pasadena.  MD. 

Taton's  Machine  Shop  ~ Ckxldard.  KS. 

Tennessee  Precision  Tool  ft  Die  Co  - Nashville,  TN. 

Tessa  Precision  Products •' Mentor,  OH. 

The  McCinty  Machine  Company.  Inc  WichiU.  KS. 

The  Tool  Room— Tool  ft  Die  Co North  Scituate.  Rl 

Tice  Industries *. Portland,  OR. 

Tool  Service  Co..  Inc Dayton.  OH. 

Tool  Technology  Dist.  Inc  Fremont.  CA. 

Trans  Spar San  (acinto,  CA. 

Triangle  Engineering  Corporation  Indianapolis,  IN. 

Trinity  Machine  ft  Grinding,  Inc Phoenix,  AZ. 

Triples  IndusUies Linden,  N|. 

True  Dimension  Mfg.  Inc Kent.  WA. 

Turning  Technology,  Inc  - Golden,  CO. 

Tydeman  Machine  Works  Inc  Redwood  City,  CA 

United  Mold  Incorporated  Milpitas.  CA. 

UFECalTecInc Brea,  CA. 

Valley  Fabricators Simi  Valley,  CA. 

Valvtrori  Industries Houston,  TX. 

Ve-Ve.  Incorporated  Anoka.  MN. 

Vector  Engineering : Chaska.  MN. 

Vosky  Precision  Machining  Corp —  Deer  Park.  NY. 

W  Machine  Works Panorama  City.  CA. 

Watson's  Profiling  Corp Ontario.  CA. 

WichiU  Design  ft  M^g..  Inc  WichiU.  KS. 

Williams  Metal  Blanking  Die  Co ; Paramount.  CA. 

Willow  Tool  ft  Machining,  Inc Strongsville.  OH 

Wilson  Tool  ft  Manufacuring  Comp  - — Spokane.  WA. 

Wire— B  D  M  Company,  Inc Middleburg  Heights.  OH. 

Wirecut  Specialties  - — ~ Owings  Mills.  MD. 

Woods  Machining  ft  Tooling.  Inc Akron.  OH. 
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|FR  Doc.  93-22307  Filed  9-10-93;  845  am) 
BILUNO  COM  MI0-O«MM 


Columbia  University  in  the  City  of  New 
York  et  ai.;  Notice  of  Consolidated 
Decision  on  Applications  for  Duty-Free 
Entry  of  Scientific  Instruments 

This  is  a  decision  consolidated 
pursuant  to  Section  6(c)  of  the 
Educational,  Scientific,  and  Cultural 
Materials  Importation  Act  of  1966  (Pub. 
L.  89-651.  80  Stat.  897;  15  CFR  301). 
Related  records  can  be  viewed  between 
8:30  A.M.  and  5:00  P.M.  in  Room  4211, 
U.S.  Department  of  Commerce,  14th  and 
Constitution  Avenue,  N.W., 
Washington,  DC. 

Comments:  None  received.  Decision: 
Approved.  No  instrument  of  equivalent 
scientific  value  to  the  foreign 
instruments  described  below,  for  such 
purposes  as  each  is  intended  to  be  used, 
is  being  manufactured  in  the  United 
States. 

Docket  Numbers:  93-053  &  93-054. 
Applicant:  Columbia  University  in  the 
City  of  New  York.  New  York.  NY  10027. 
Instruments:  (10)  High  Voltage  Power 
Supplies  and  (4)  Multiwire  Detectors. 
Manufacturer  LAS/CNR.  Italy.  Intended 
Use:  See  notice  at  58  FR  34566,  June  28. 
1993.  Reasons:  The  foreign  instruments 
provide  imaging  proportional  counters 
with  high  voltage  power  supplies  for 
detection  and  measurement  of  x-ray 
polarization  from  stellar  sources  aboard 
an  orbiting  satellite.  Advice  Received 
From:  Sandia  National  Laboratory.  July 
28,  1993. 

Docket  Number:  93-051.  Applicant: 
Southwest  Missouri  State  University, 
Springfield,  MO  65804.  Instrument: 
Dipole/Dipole  Electromagnetic 
Surveying  System,  Model  EM  34-3  XL/ 
DL.  Manufacturer:  Geonics  Limited, 
Canada.  Intended  Use:  See  notice  at  58 
FR  34566,  June  28,  1993.  Reasons:  The 
foreign  instrument  provides  non- 
contacting  measurements  of  terrain 
conductivity  at  depths  to  7.5,  15  and  30 
meters  with  noise  reduction  to  a  factor 
of  10.  Advice  Received  From:  U.S. 
Geological  Survey,  July  22,  1993. 

Docket  Number:  93-062.  Applicant: 
University  of  Connecticut,  Storrs,  CT 
06269-3060.  Instrument:  Electron 
Paramagnetic  Resonance  Spectrometer, 
Model  ER300-10R/12.  Manufacturer: 
Bruker  Instruments,  Inc.,  Germany. 
Intended  Use:  See  notice  at  58  FR 
34567,  June  28,  1993.  fleosons;  The 
foreign  instrument  provides:  (1)  a 
microprocessor  based  field  controller 
and  time  base  with  an  operating  range 
of  -  50  G  to  +23  kG  and  field  accuracy 
to  500  mG  over  the  full  range,  and  (2) 
automatic  calibration  for  phase  and 


amplitude  mo  filiation.  Advice  Received 
From:  National  Institute  of  Standards 
and  Technolojy.  July  22. 1993. 

The  Sandia  National  Laboratory',  U.S. 
Geological  Suivey  and  National  Institute 
of  Standards  of  Technology  advise  that 
(1)  the  capabil  ties  of  each  of  the  foreign 
instruments  d(  scribed  above  are 
pertinent  to  ea:h  applicant's  intended 
purpose  and  (2 )  they  know  of  no 
domestic  instnment  or  apparatus  of 
equivalent  scientific  value  for  the 
intended  use  of  each  instrument. 

We  know  of  no  other  instrument  or 
apparatus  bein;  manufactured  in  the 
United  States  \<rhich  is  of  equivalent 
scientific  valut  to  any  of  the  foreign 
instruments. 
Frank  W.  Creel 

Director.  Statutoy  Imparl  Profimms  Staff 
jFR  DiX.  93-223  14  Filed  9-10-93;  8;45  am) 

BILUNG  COOC  33tO-OS-F 


Applications  for  Duty-Free  Entry  of 
Scientific  Instr  jments 

Pursuant  to  Section  6(c)  of  the 
Educational,  S<:ientific  and  Cultural 
Materials  Importation  Act  of  1966  (Pub. 
L.  89-651;  80  Stat.  897;  15  CFR  301),  we 
invite  comments  on  the  question  of 
whether  instruments  of  equivalent 
scientific  value,  for  the  purposes  for 
which  the  instruments  shown  below  are 
intended  to  be  used,  are  being 
manufactured  in  the  United  States. 

Comments  must  comply  with 
Subsections  301.5(a)(3)  and  (4)  of  the 
regulations  and  be  filed  within  20  days 
with  the  Statutory  Import  Programs 
Staff,  U.S.  Department  of  Commerce, 
Washington.  DC.  20230.  Applications 
may  be  examinad  between  8:30  A.M. 
and  5:00  P.M.  in  Room  4211.  U.S. 
Department  of  Commerce.  14th  Street 
and  Constitution  Avenue.  N.W.. 
Washington,  D.C. 

Docket  Number:  93-093.  Applicant: 
University  of  Njw  Mexico.  Purchasing 
Department.  609  Buena  Vista  NE, 
Albuquerque,  KM  87131.  Instrument: 
Electron  Microscope,  Model  JEM-2010/ 
SEG/SIP/DP.  M-jnu/ac<urer;  JEOL  Ltd.. 
Japan.  Intendea  Use:  The  instrument 
will  be  used  for  studies  of  a  range  of 
physical  and  chemical  properties,  such 
as  structure,  composition,  morphology 
and  crystallinit}'  at  the  atomic  level.  The 
materials  studied  will  include  minerals 
(silicates,  oxide;;,  sulfides,  etc.), 
meteorites,  micro-meteorites, 
engineering  materials  (metals, 
semiconductors  alloys,  composites, 
catalysts,  etc.).  1 1  addition,  the 
instrument  will  ae  used  for  educational 
purposes  in  variaus  courses  in  Earth  & 
Planetary  Sciences.  Application 


Received  by  Commissioner  of  Customs: 
July  21,  1993. 

Docket  Number:  93-094.  Applicant: 
University  Research  Association.  Inc.. 
Super  Conducting  Super  Collider 
Laboratory.  2550  Beckleymeade 
Avenue.  Dallas.  TX  75237.  Instrument: 
Spirex  DIP  1700  Coil  Winding  Machine. 
Manufacturer:  Ezio  Selva  S.R.L.,  Italy. 
Intended  Use:  The  instrument  will  be 
used  to  produce  magnets  by  wrapping 
insulated  superconducting  cable  under 
tension  around  a  mandrel  to  the  design 
length  and  shape  using  software 
controlled  automated  winding  with 
minimal  operator  intervention. 
Application  Received  by  Commissioner 
of  Customs:  ]u\\  28.  1993. 

Docket  Number:  93-095.  Applicant: 
Lehigh  University,  Department  of  Earth 
&  Environmental  Sciences,  31  Williams 
Drive,  Bethlehem.  PA  18015. 
Instrument:  Gas  Source  Isotope  Ratio 
Mass  Spectrometer,  Model  MAT  252. 
Manufacturer:  Finnigan  MAT,  Germany. 
Intended  Use: The  instrument  will  be 
used  in  a  wide  range  of  obvious 
applications  of  stable  isotope  chemistry 
to  the  ongoing  and  planned  research 
programs  in  not  only  the  geological  and 
hydrological,  but  also  the  ecological 
sciences.  The  principal  uses  include 
applications  of  N  isotopes  to  igneous 
and  metamorphic  petrogenetic  studies 
and  other  planned  and  ongoing  stable 
isotope  applications  related  to  crustal 
fluid-related  processes.  In  addition,  the 
instrument  will  be  used  for  educational 
purposes  in  the  context  of  formal 
classes.  Application  Received  by 
Commissioner  of  Customs:  July  29. 
1993. 

Docket  Number:  93-096.  Applicant: 
University  of  Arkansas,  Department  of 
Physics.  105  Physics  Building, 
Fayetteville,  AR  72701.  Instrument: 
Tandem  Fabry-Perot  Interferometer. 
Manufacturer:  ]RS,  Switzerland. 
Intended  Use:  The  instrument  will  be 
used  for  studies  of  simple  liquid  and 
more  complex  polymeric  glass  forming 
systems,  ferroelectric  and 
incommensurate  materials,  aerogels, 
diamond  and  superconducting  thin 
films  and  other  materials.  In  particular, 
the  instrument  will  be  used  to  measure 
the  hypersonic  acoustic  properties 
(sound  velocities  and  attenuations),  the 
densities,  the  elastic  constants  and  other 
phenomenon  such  as  diffusion  and 
relaxation  times  near  structural  phase 
transitions  and  in  metastable 
viscoelastic  systems.  In  addition,  the 
instrument  will  be  used  for  educational 
purposes  in  various  physics  courses. 
Application  Received  by  Commissioner 
of  Customs:  ]u\\  30,  1993. 

Docket  Number:  93-097.  Applicant: 
University  of  Oklahoma,  660  Parrington 


P 
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Oval.  Room  321.  Norman.  OK  73019. 
Instrument:  Gas  Chromatograph  Isotope 
Ratio  Mass  Spectrometer,  Model  MAT 
252.  Manufacturer:  Finnigan  MAT. 
Germany.  Intended  Use:  The  instrument 
will  be  used  to  separate  and  determine 
the  isotopic  composition  of  individual 
compounds  in  complex  mixtures  . 
derived  from  geological  sources  such  as 
crude  oils,  source  rocks,  sediments, 
water  samples,  plant  materials  and 
various  bacteria  and  algae.  The 
instrument  will  also  be  used  in  a 
number  of  graduate  courses  in  the 
School  of  (Oology  Including:  Petroleum 
Geochemistry;  Environmental 
Geochemistry;  Organic  Geochemistry; 
and  Isotope  Geochemistr>'.  These 
courses  are  designed  to  teach  the 
students  the  basic  concepts  concerning 
the  origin  and  fate  of  organic  matter  in 
various  types  of  environments. 
Application  Received  by  Commissioner 
of  Customs:  August  4, 1993. 
Frank  W.  Creel 

Director.  Statutory  Import  Programs  Staff 
jFR  Doc  93-22313  Filed  9-10-93;  8:45  ami 
BIUMOCOOE  M1»-0S-F 


Yale  University  School  of  Medicine, 
Notice  of  Decision  on  Application  for 
Dutyfree  Entry  of  Scientific 
Instrument 

This  decision  is  made  pursuant  to 
Section  6(c)  of  the  Educational, 
Scientific,  and  Cultural  Materials 
Importation  Act  of  1966  (Pub.  L.  89- 
651.  80  Stat.  897;  15  CFR  301).  Related 
records  can  be  viewed  between  8:30  AM 
and  5:00  PM  in  Room  4211,  U.S. 
Department  of  Commerce,  14lh  and 
Constitution  Avenue,  N.W.. 
Washington,  D.C. 

Docket  Number:  86-205.  Applicant: 
Yale  University  School  of  Medicine. 
New  Haven,  CT  06511./ns(nimen(.- 
Small  Animal  NMR  Spectrometer/ 
Imager.  Model  Biospec  300/4. 7T. 
Manufacturer:  Oxford  Research 
Systems,  United  Kingdom.  Intended 
Use:  See  notice  at  51  FR  19242.  May  28. 
1986.  Advice  Received  From:  National 
Institutes  of  Health.  September  10,  1985. 

Comments:  No  comments  have  been 
received  with  respect  to  this 
application.  Decision:  Application 
approved.  No  instrument  or  apparatus 
of  equivalent  scientific  value  to  the 
foreign  instrument,  for  such  purposes  as 
this  instrument  is  intended  to  be  used, 
was  being  manufactured  in  the  United 
States  at  the  time  the  foreign  instrument 
was  ordered  March  25, 1985.  Reasons: 
The  foreign  instrument  provides  a 
magnet  bore  diameter  sufficient  for 
whole-body,  horizontal  imaging  of  the 
animals  under  study  and  for  the 


required  probe  configurations. The 
National  Institutes  of  Health  advises  in 
its  memorandum  that  (1)  the  capability 
of  the  foreign  instrument  described 
above  is  pertinent  to  the  applicant's 
intended  purpose  and  (2)  it  knows  of  no 
instrument  or  apparatus  of  equivalent 
scientific  value  to  the  foreign 
instrument  for  the  applicant's  intended 
use  which  was  being  manufactured  in 
the  United  States  at  the  time  the  foreign 
instrument  was  ordered  (comparable 
case). 

The  Department  of  Commerce  knows 
of  no  other  instrument  or  apparatus  of 
equivalent  scientific  value  to  the  foreign 
instrument,  for  such  purposes  as  this 
instrument  is  intended  to  be  used, 
which  was  being  manufactured  in  the 
United  States  at  the  time  the  foreign 
instrument  was  ordered. 
Frank  W.  Creel 

Director.  Statutory  Import  Programs  Staff 
IFR  Doc.  93-22312  Filed  9-10-93;  8:45  ami 

BO-UNQ  COOC  Mie-0«-f 


National  Oceanic  and  Atmospheric 
Administration 

National  Marine  Fisheries  Service 

Marine  Fisheries  Advisory  Committee; 
Public  Meeting 

AGENCY:  National  Marine  Fisheries 
Service  (NMFS).  NOAA. 
TIME  AND  DATE:  Meeting  will  convene  at 
8:45  a.m.,  September  29,  and  adjourn  at 
3;30  p.m..  September  30. 1993. 
PLACE:  The  Sheraton  Premiere  at  Tysons 
Comer,  8661  Leesburg  Pike,  Vienna, 
Virginia. 

STATUS:  As  required  by  Section  10(a)(2) 
of  the  Federal  Advisory  Committee  Act, 
5  U.S.C.  App.  (1982).  notice  is  hereby 
given  of  a  meeting  of  the  Marine 
Fisheries  Advisory  Committee 
(MAFAC).  MAFAC  was  established  by 
the  Secretary  of  Commerce  on  February 
17. 1991,  to  advise  the  Secretary  on  all 
living  marine  resources  matters  which 
are  the  responsibility  of  the  Department 
of  Commerce.  This  Committee  ensures 
that  the  living  marine  resource  policies 
and  programs  of  this  Nation  are 
adequate  to  meet  the  needs  of 
commercial  and  recreational  fishermen, 
and  environmental,  state,  consumer, 
academic,  and  other  national  interests. 
MATTERS  TO  BE  CONStDEREO: 
September  29, 1993,  8:45  a.m.-5  p.m.. 

(1)  NOAA  1995-2005  Strategic  Plan. 

(2)  NMFS  FY  1994  budget.  (3) 
National  Fisheries  Data  Collection 
and  Management  Program,  (4)  A 
National  Agenda  to  Protect,  Restore, 
and  Conserve  Marine  Fisheries,  and 
(5)  NMFS  Habitat  Restoration  Center. 


September  30. 1993.  9  a.m.-3:30  p.m.. 
(1)  North  American  Free  Trade 
Agreement.  (2)  U.S.  Policy  for  General 
Agreement  on  Tariffs  and  Trade  and 
Organization  for  Economic 
Cooperation  and  Development.  (3) 
Norwegian  Whaling,  (4)  Management 
of  Straddling  Stocks,  (5)  Code  of 
Conduct  for  Responsible  Fishing  and 
(6)  Definitions  for  Vessels  for  Hire 
Engaged  in  Fishing. 
FOR  FURTHER  INFORMATION  CONTACT:  Ann 
Smith.  Executive  Secretary,  Marine 
Fisheries  Advisory  Committee,  Policy 
and  Coordination  Office,  National 
Marine  Fisheries  Service,  1335  East- 
West  Highway,  Silver  Spring,  MD 
20910.  Telephone:  (301)  713-2259, 

Dated:  September  7. 1993. 
Samuel  W.  McKeen. 

Program  Management  Officer,  National 

Marine  Fisheries  Service.  NOAA. 

(FR  Doc  93-22294  Filed  9-10-93;  8:45  amj 
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COMMITTEE  FOR  THE 
IMPLEMENTATION  OF  TEXTILE 
AGREEMENTS 

Amendment  and  Adjustment  of  Import 
Limits  for  Certain  Cotton  and  Man- 
Made  Fiber  Textile  Products  Produced 
or  Manufactured  in  Mexico 

September  2. 1993. 

AGENCY:  Committee  for  the 

Implementation  of  Textile  Agreements 

(OTA). 

ACTION:  Issuing  a  directive  to  the 

Commissioner  of  Customs  increasing 

limits. 

EFFECTIVE  DATE:  September  7,  1993. 
FOR  FURTHER  INFORMATION  CONTACT: 
Naomi  Freeman,  International  Trade 
Specialist,  Office  of  Textiles  and 
Apparel.  U.S.  Department  of  Commerce, 
(202)  482-4212.  For  information  on  the 
quota  status  of  these  limits,  refer  to  the 
Quota  Status  Reports  posted  on  the 
bulletin  boards  of  each  Customs  port  or 
call  (202)  927-6711.  For  information  on 
embargoes  and  quota  re-openings,  call 
(202) 482-3715. 

SUPPLEMENTARY  INFORMATION: 

Authority:  Executive  Oder  11651  of  March 
3, 1972.  as  amended;  section  204  of  the 
Agricultural  Act  of  1956,  as  amended  (7 
U.S.C  1854). 

The  U.S.  Government  has  agreed  t'o 
increase  the  1993  designated 
consultation  levels  for  Categories  335 
(Normal  Regime),  338/339/638/639 
(Special  Regime).  347/348/647/648 
(Special  Regime  and  Normal  Regime), 
351/651  (Normal  Regime)  and  352/652 
(Special  Regime).  Also,  the  current 
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Normal  Regime  limit  for  Category  635  is 
being  increased  for  swing  and  carryover. 

A  description  of  the  textile  and 
apparel  categories  in  terms  of  HTS 
numbers  is  available  in  the 
CORRELATION:  Textile  and  Apparel 
Categories  with  the  Harmonized  Tariff 
Schedule  of  the  United  States  (see 
Federal  Register  notice  57  PR  54976. 
published  on  November  23, 1992).  Also 
see  58  FR  88,  published  on  January  4, 
1993. 

The  letter  to  the  Commissioner  of 
Customs  and  the  actions  taken  pursuant 
to  it  are  not  designed  to  implement  all 
of  the  provisions  of  the  bilateral 
agreement,. but  are  designed  to  assist 
only  in  the  implementation  of  certain  of 
its  provisions. 
D.  Mictuel  Hutchinson, 
Acting  Chairman,  Committee  for  the 
Implementation  of  Textile  Agreements. 

Committee  for  the  Implementation  of  Textile 
Agreements 

September  2,  1993. 
Commissioner  of  Customs, 
Department  of  the  Treasury,  Washington,  DC 
20229. 

Dear  Commissioner.  This  directive 
amends,  but  does  not  cancel,  the  directive 
issued  to  you  on  December  28. 1992.  by  the 
Chairman,  Committee  for  the  Implementation 
of  Textile  Agreements.  That  directive 
concerns  imports  of  certain  cotton,  woo!  and 
man-made  fitier  textile  products,  produced  or 
manufactured  in  Mexico  and  exported  during 
the  twelve-month  period  which  began  on 
January  1, 1993  and  extends  through 
December  31. 1993. 

Effective  on  you  are 

directed  to  amend  further  the  directive  dated 
December  28, 1992  to  increase  the  limits  for 
the  following  categories,  pursuant  to  the 
current  bilateral  agreement  and  the 
Memorandum  of  Understanding  dated 
August  26. 1993  between  the  Governments  of 
the  United  States  and  the  United  Mexican 
States: 


Category 


Individual  limits  not 
In  a  group 

338/339/638/639  

347/348/647/648 
(Special  Regime). 

352/652  (Spedal 
Regime). 

Normal  Regime  Cat- 
egory (Not  subject 
to  the  Special  Re- 
gime) 

335  (sublimit) 

347/348/647/648  

351/651   „ 

635  


Adjusted  twelve-month 
Hmit' 


6,0(X),(XX}  dozen. 
7.400.000  dozen. 

4,541.000  dozen. 


45,000  dozen. 
1,170,000  dozen. 
145,000  dozea 
175,442  dozen. 


fThe  imiis  have  not  been  adjusted  to 
account  for  any  imports  exported  after 
December  31,  I9d2. 

The  Special  Regime  limits  for  Categories 
335,  351/651  and  635:  Normal  Regime  limit 


for  Categories  352  '652;  and  Normal  Regime 
sublimit  for  Categ  iries  338/339/638/639 
remain  unchange( . 

The  Committee  for  the  Implementation  of 
Textile  Agreemens  has  determined  that 
these  actions  fall  \  nthin  the  foreign  affairs 
exception  to  the  n  Jemaking  provisions  of  5 
U.S.C  553(a)(1).     j 

Sincerely, 
D.  Michael  Hutchinson. 

Acting  Chairman,  Zommittee  for  the 
Implementation  o)  Textile  Agreements. 
IFR  Doc.  93-2230f  Filed  9-10-93;  845  am| 
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Adjustment  of  Import  Limits  for  Certain 
Cotton  and  ManMade  Fiber  Textile 
Products  Produ  :ed  or  Manufactured  in 
Pakistan 

September  7, 1993 

AGENCY:  Committee  for  the 
Implementation  jf  Textile  Agreements 
(OTA). 

ACTION:  Issuing  s  directive  to  the 
Commissioner  o  Customs  adjusting 
limits. 

EFFECTIVE  DATE:  September  14. 1993. 

FOR  FURTHER  INFORMATION  CONTACT: 
Anne  Novak,  Int  ;mational  Trade 
Specialist.  Office  of  Textiles  and 
Apparel,  U.S.  Department  of  Commerce, 
(202)  482-4212.  ror  information  on  the 
quota  status  of  tl  ese  limits,  refer  to  the 
Quota  Status  Reports  posted  on  the 
bulletin  boards  cf  each  Customs  port  or 
call  (202)  927-6714.  For  information  on 
embargoes  and  quota  re-openings,  call 
(202) 482-3715. 

SUPPLEMENTARY  I  "(FORMATION: 

Authority:  Executive  Order  11651  of  March 
3. 1972,  as  amended:  section  204  of  the 
Agricultural  Act  of  1956.  as  amended  (7 
U.S.C  1854). 

The  current  liriits  for  certain 
categories  are  being  adjusted,  variously, 
for  swing  and  sp<xual  shift. 

A  description  of  the  textile  and 
apparel  categories  in  terms  of  HTS 
numbers  is  avaih  ble  in  the 
CORRELATION:  Textile  and  Apparel 
Categories  with  Lie  Harmonized  Tariff 
Schedule  of  the  United  States  (see 
Federal  Register  lotice  57  FR  54976, 
published  on  November  23, 1992).  Also 
see  57  FR  56904,  published  on 
December  1, 1992. 

The  letter  to  Iho  Commissioner  of 
Customs  and  the  ictions  taken  pursuant 
to  it  are  not  designed  to  implement  all 
of  the  provisions  )f  tha  bilateral 
agreement,  but  an)  designed  to  assist 


only  in  the  implementation  of  certain  of 

its  provisions. 

D.  Michael  Hutchinson, 

Acting  Chairman.  Committee  for  the 
Implementation  of  Textile  Agreements. 

Committee  for  the  Implementation  of  Textile 
Agreements 

September  7. 1993. 
Commissioner  of  Customs, 
Department  of  the  Treasury,  Washington.  DC 
20229. 

Dear  Commissioner  This  directive 
amends,  but  does  not  cancel,  the  directive 
issued  to  you  on  November  25, 1992.  by  the 
Chaimian,  Committee  for  the  Implementation 
of  Textile  Agreements.  That  directive 
concerns  imports  of  certain  cotton  and  man- 
made  fiber  textile  products,  produced  or 
manufactured  in  F^kistan  and  exported 
during  the  twelve-month  period  which  began 
on  January  1, 1993  and  extends  through 
December  31, 1993. 

Effective  on  September  14,  1993,  you  are 
directed  to  amend  further  the  directive  dated 
November  25. 1992  to  adjust  the  limits  for 
the  following  categories,  as  provided  under 
the  terms  of  the  current  bilateral  agreement 
between  the  Governments  of  the  United 
States  and  Pakistan: 


Category 

Adjusted  twe^e-month 
Umit' 

Specific  Limits 

237  

214.895  dozen. 

239  „ 

875.440  kilograms 

338  „ 

4.088,500  dozen. 

339  

1.063.860  dozen. 

340/640  ~ 

457,960  dozen  of 

which  not  more  than 

160,500  dozen  shail 

be  in  Categories 

340-0/640-05-. 

341/641    

515,205  dozen. 

347/348  

577,782  dozen. 

35»-C/659-C3  

899,936  kilograms. 

369-F*  

1.144,936  kilogranrs. 

638/639  

105.817  dozen. 

647/648  „ 

531,876  dozen. 

'The  limits  have  not  been  adjusted  to 
account  for  any  imports  exported  after 
December  31, 1992. 

2  Category  340-0:  only  HTS  numbers 
620520.2015,  6205.202020,  620520.2025 
and  6205202030;  Category  640-0:  on*y  HTS 
numbers  6205.302010,  6205.30.2020, 
6205.302030,  6206.302040,  6205  90.2030 
and  6205.90.4030. 

3  Category  359-C:  only  HTS  numbers 
6103.422025,  6103.49.3034,  6104.62.1020, 
6104.69.3010,  6114.20.0048,  6114  20  0052, 
6203.42.2010,  6203.422090,  6204.622010, 
6211.32.0010,  6211.32.0025  and 
6211.42.0010;  Category  659-C:  onty  HTS 
numbers  6103.23.0055,  6103.432020, 
6103.432025,  6103.492000.  6103.49.3038, 
6104.63.1020,  6104.63.1030.  6104.69  1000, 
6104.69.3014,  6114.30.3044,  6114.30.3054, 
6203.432010,  6203.43.2090.  6203.49. lOiO, 
6203.49.1090,  6204.63.1510,  6204.69.1010. 
6210.10.4015,  6211.33.0010.  6211.33.0017 
and  6211.43.0010 

'Category  369-F:  only  HTS  number 
6302.91.0045. 

The  Committee  for  the  Implementation  of 
Textile  Agreements  has  determined  that 
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these  actions  fall  within  the  foreign  affairs 
exception  to  the  rulemaking  provisions  of  5 
use  553|a)(l). 

Sincerely, 
D  Michael  Hutchinson. 
Acting  Chairman.  Committee  for  the 
Implementation  of  Textile  Agreements. 
|FR  Doc.  93-22320 Filed  9-10-93:  845  am] 

BU.LINQ  COOC  3S10-(m-F 

Permitting  Entry  of  Certain  Cotton 
Textile  Products  Exported  from 
Pakistan 

September  7. 1993. 

AQ£NCV:  Committee  for  the 
Implementation  of  Textile  Agreements 
(CITA). 

ACTION:  Issuing  a  directive  to  the 
Commissioner  of  Customs  permitting 
entry  of  certain  textile  products. 

EFFECTIVE  DATE:  September  14.  1993. 

FCm  FURTHER  INFORMATION  CONTACT: 
Anne  Novak.  International  Trade 
Specialist.  Office  of  Textiles  and 
Apparel.  U.S.  Department  of  Commerce. 
(202)  482^212. 

SUPP1.EMENTARY  INFORMATION: 

Authority:  Executive  Order  11651  of  March 
3.  1972.  as  amended;  section  204  of  the 
Agricultural  Act  of  1956.  as  amended  (7 
U.S.C  1854). 

Based  upon  a  letter  from  the 
Government  of  Pakistan  dated  August 
17. 1993  resulting  from  investigations 
concerning  alleged  circumvention  of  the 
current  textile  and  apparel  agreement 
between  the  Governments  of  the  United 
States  and  Pakistan,  the  Government  of 
the  United  States,  at  the  request  of  the 
Government  of  Pakistan,  shall  permit 
entry  of  certain  shipments  of  cotton 
sheets  in  Category  361  which  were 
visaed  by  the  Government  of  Pakistan 
during  1992.  The  remaining  shipments 
referenced  in  the  directive  issued  to  the 
Commissioner  of  Customs  on  November 
17,  1992  shall  continue  to  be  denied 
entry. 

A  description  of  the  textile  and 
apparel  categories  in  terms  of  HTS 
numbers  is  available  in  the 
CORRELATION:  Textile  and  Apparel 
Categories  with  the  Harmonized  Tariff 
Schedule  of  the  United  States  (see 
Federal  Register  notice  57  FR  54976. 
published  on  November  23. 1992).  Also 


see  57  FR  54773.  published  on 
November  20.  1992. 
D.  Michael  Hutchinsoa. 

Acting  Chairman.  Committee  for  the 
Implementation  of  Textile  Agreements. 

Committee  for  the  Implementation  of  Textile 
Agi  cements 

September  7, 1993. 
Commissioner  of  Customs. 
Department  of  the  Treasury.  Washington.  DC 
20229. 

Dear  Commissioner:  This  directive 
amends,  but  does  not  cancel,  the  directive 
issued  to  you  on  Novemt>er  17. 1992.  by  the 
Chairman,  Committee  for  the  Implementation 
of  Textile  Agreements.  That  directive 
directed  you  to  deny  entry  of  shipments  of 
certain  cotton  sheets  in  Category  361  which 
were  visaed  by  the  Covemment  of  Pakistan 
during  1992. 

Based  upon  a  letter  dated  August  17,  1993 
from  the  Government  of  Pakistan,  effective 
on  September  14, 1993,  you  are  directed  to 
permit  entry  of  shipments  of  certain  cotton 
sheets  in  Category  361  which  are 
accompanied  by  a  visa  issued  by  the 
Government  of  Pakistan  during  1992.  The 
remaining  shipments  referenced  in  the 
November  17, 1992  directive  shall  continue 
to  be  denied  entry  until  further  notice. 

The  Committee  for  the  Implementation  of 
Textile  Agreements  has  determined  that  this 
action  falls  within  the  foreign  affairs 
exception  to  the  rulemaking  provisions  of  5 
use  553(a)(1). 

Sincerely. 
D.  Michael  Hutchinson. 
Acting  Chairman.  Committee  for  the 
Implementation  of  Textile  Agreements. 
|FR  Doc  93-22321  Filed  9-10-93:  8:45  ami 
BnuNO  COOC  3sie-on-r 


COMMODITY  FUTURES  TRADING 
COMMISSION 

Applications  for  Approval  of  Ethics 
Training  Programs 

AGENCY:  Commodity  Futures  Trading 

Commission. 

ACTION:  Notice  Regarding  Rule 

3.34(b)(3). 

SUMMARY:  The  Commodity  Futures 
Trading  Commission  ("Commission")  is 
issuing  this  notice  to  clarify  the 
application  process  for  persons  seeking 
to  provide  ethics  training  to  registrants 
under  the  Commodity  Exchange  Act 
("Act")  in  accordance  with  Commission 
Rule  3.34(b)(3).  This  notice  provides 
guidance  regarding  information  to  be 
supplied  to  the  Commission  in 
applications  submitted  by  individuals 
or  firms  requesting  approval  as 
providers  of  ethics  training. 
FOR  FURTHER  INFORMATION  CONTACT: 
Lawrence  B.  Patent.  Associate  Chief 
Counsel,  or  Carla  Behnfeldt,  Attorney, 
Division  of  Trading  and  Markets. 


Commodity  Futures  Trading 
Commission.  2033  K  Street  NW.. 
Washington.  DC  20581;  telephone:  (202) 
254-6955. 

SUPPLEMENTARY  INFORMATION: 

L  Background  Regarding  the  Ethics 
Training  Rule  and  Conunission 
Approval  of  Ethics  Training  Programs 

On  April  6, 1993.  the  Commission 
approved  Rule  3.34  which,  effective 
April  26. 1993.  implements  the  ethics 
training  requirement  established  by 
section  4p(b)  of  the  Act.^  Under  Rule 
3.34(b)(3).  ethics  training  programs 
other  than  those  provided  by  or 
pursuant  to  a  program  of  training 
sponsored  by  a  self-regulatory 
organization  ("SRO")  or  an  entity 
accredited  to  conduct  continuing 
education  programs  by  a  State 
professional  licensing  authority  in  the 
fields  of  law.  finance,  accounting  or 
economics  must  be  approved  by  the 
Commission.  In  approving  Rule  3.34. 
the  Commission  stated  that  in  reviewing 
applications  from  potential  offerors  of 
ethics  training,  it  would  consider  such 
factors  as  pedagogical  expertise  and 
knowledge  of  futures  2,  specified 
required  and  suggested  topics  for 
coverage  5  and  set  forth  minimum 
duration  requirements  for  initial  and 


•  7  U.S.C  6p(b)  (Supp.  IV  1992);  48  FR  19575 
(.\pfil  15.  1993). 

■i  58  FR  19575,  19586. 

■  With  respect  to  the  content  of  an  ethics  training 
program.  Rule  3.34(b)  provides  that  such  training 
must:  (1)  Include  a  description  of  the  requirements 
of  the  Act  arul  rules  promulgated  thereunder 
concerning  treatment  of  customer  orders  and 
handling  of  customer  business,  and  (2)  address  the 
registrant's  responsibilities  to  the  public  under  the 
Act.  including  responsibilities  to  observe  just  and 
equitable  principles  of  trade,  rules  or  regulations  of 
the  Commission,  rules  of  any  appropriate  contract 
martet.  registered  futures  association,  or  ulher  SRO. 
or  any  other  applicable  federal  or  state  law.  rule  or 
regulation,  as  these  principles  pertain  to  the 
registration  category  in  which  the  person  is 
registered  or  seeking  registration.  58  FR  19575. 
19593. 

Additionally.  Rule  3.34(cl  idenliries  other  issues 
that  ethics  training  programs  may  address  such  as 
(1)  how  to  act  honestly  and  fairly  and  with  due 
skill,  care  and  diligence  in  the  best  Interests  of 
customers  and  the  integrity  of  the  market:  (2)  how 
to  establish  effective  supervisory  s)-slems  and 
internal  controls:  (3)  obtaining  and  assessing  the 
Tinancial  situation  and  investment  experience  of 
customers:  (4)  disclosure  of  material  information  in 
dealings  with  customers:  and  (5)  avoidance  of 
conflicts  of  interest,  and  when  they  cannot  be 
avoided,  disclocuie  to  the  customer  and 
authorization  to  continue  handling  the  customer's 
business  if  permitted  under  the  Ad  and 
Commission  rules.  Id. 

Rule  3.34(bH4)  also  imposes  certain 
recordkeeping  requirentents  upon  ethics  training 
providers  to  facilitate  audits  of  training  programs 
and  as  a  supplement  to  the  requirement  that 
registrants  and  their  sponsors  maintain  evidence  of 
ethics  training  attendance.  Id. 
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periodic  training.*  Rule  3.34(b)(3) 
contemplates  that  the  ethics  training 
may  be  provided  in  a  number  of  ways, 
including  videotape  or  electronic 
presentation.  The  Commission  has 
suggested  that  it  would  be  acceptable  for 
certain  registrants  to  fulfill  their  ethics 
training  obligations  through 
computerized  "self-training"  programs 
or  the  viewing  of  videotapes  or  other 
materials  provided  by  appropriate 
vendors  for  which  completion  can  be 
substantiated  without  undue  burdens  on 
registrants.  This  training  could  include, 
for  example,  an  interactive 
computerized  training  program  that 
requires  and  records  the  registrant's 
participation,  the  return  of  the  computer 
disk  to  the  vendor  for  verification  of 
such  participation,  and  the  issuance  of 
a  certificate  to  that  effect  by  the  vendor 
to  the  registrant.  The  Commission 
indicated  in  the  Federal  Register  release 
adopting  Rule  3.34  that  thi.s  kind  of 
training  might  be  most  appropriate 
where  in-person  training  was  not 
feasible.' 

As  of  September  7.  1993  the 
Commission  has  approved  four  entities 
as  providers  of  ethics  training  for 
registrants  under  the  Act.  A  number  of 
additional  applications  have  been  filed 
with  the  Commission  and.  based  upon 
the  large  number  of  preliminary 
inquiries  Commission  staff  have 
received,  the  Commission  expects  to 
receive  and  review  several  additional 
applications  in  the  future.  Based  upon 
its  experience  to  date  with  the 
application  process,  the  Commission 
believes  that  the  process  will  be 
facilitated  and  potentially  expedited  if 
applicants  provide  certain  basic 
categories  of  information  in  their 
submissions.  This  notice  is  intended  to 
apprise  prospective  applicants  of  the 
type  of  information  that  generally  will 
assist  the  Commission  in  evaluating 
applications  for  approval  of  ethics 
training  programs, 

II.  Content  of  Ethics  Training  Program 
Applications  for  Approval 

To  facilitate  Commission  review,  the 
following  information  with  respect  to 
the  applicant,  the  ethics  training 
program  and  the  proposed  instructors 
should  be  included  in  applications  for 
approval  of  ethics  training  programs. 
A.  With  respect  to  the  applicant: 
1.  The  applicant's  name,  business 
address  and  telephone  number; 


<  Role  3J4W)  preicribcs  initial  and  perkxiic 
training  and  prescribes  training  sessions  of  one.  two 
and  four  hours'  dufalioo.  depending  on  the 
registrant's  individnal  circumstances.  58  FK  19575. 
1 955*3-94. 

»  58  FR  19575.  19586-«7. 


2.  Whether  the  a  >plicant  meets  the 
criteria  set  forth  in  Section  501(c)(3)  of 
the  Internal  Revertue  Code  or  is  a  trade 
association; 

3.  Whether  the  a;)plicant  is  offering 
ethics  training  onl)  for  its  employees, 
members  or  afFiliat<is  or  is  offering 
ethics  training  to  u  ^affiliated 
individuals; 

4.  Whether  the  applicant  is  or  has 
ever  been  registere<i  with  the 
Commission  in  any  capacity:  and 

5.  A  description  uf  the  nature  of  the 
applicant's  busines;  activities  or,  if  the 
applicant  was  formjd  for  the  sole 
purpose  of  offering  ethics  training  to 
Commission  registrints.  a  statement  to 
that  effect. 

B.  With  respect  tc  the  program: 

1.  The  registration  category  with 
respect  to  which  the  ethics  training 
program  approval  is  sought,  including 
futures  commission  merchants, 
introducing  brokers,  commodity  trading 
advisors,  commodity  pool  operators, 
leverage  transaction  merchants,  as  well 
as  associated  persons  ("APs").  floor 
brokers  ("FBs")  or  floor  traders 
(••FTs");6 

2.  The  type  of  course  (i.e.,  initial  or 
periodic  training  and  the  duration  of  the 
course)  proposed  to  be  taught; ' 

a.  If  all  course  lCTij»ths  will  be  taught, 
describe  the  way  in  vhich  the  shorter 
courses  will  differ  from  the  longer  in 
terms  of  the  material  covered; 

3.  The  format  of  and  media  used  in 
the  course.  includin|> 

a.  Whether  the  coi  rse  will  be 
conducted,  in  full  or  in  part,  in-person. 
by  telephone  conference  call  in  several 
locations  simultaneously,  on  videotape, 
by  interactive  com  pi  ter  or  otherwise; 

b.  If  not  solely  in-f  erson. 

(i)  Whether  the  instructor  will  be 
present  at  all  times  including,  for 
example,  during  the  jhowingofa 
videotape;  and 

(ii)  How  attendanca  will  be  monitored 
and  substantiated  (for  example,  by 
requiring  the  filling  cut  of  a 
questionnaire); 

4.  Attach  a  subject  matter  outline  or 
schedule,  with  parenthetical  references 
after  each  topic  covered  in  the  outline 
or  schedule  indicating  the  length  of  time 


K 


•■The  Convmisston  noted  in  {be  Federal  legiater 
retease  adopting  Rule  3.34  ts  belief  thai  mining 
should  be  focused  to  some  'Stteat  on  a  person's 
registrant  category,  allhoug  i  there  will  obviously  be 
certain  prir>ciptes  and  rssufs  common  !o  all 
registrants.  However.  trai«i  ig  for  FTi  and  FBs.  for 
example,  who  are  not  tubie:!  to  ibe  llhe  ^4ational 
Futures  Associalioii'tl  proficiency  testing 
requirement,  should  devote  greater  attention  to 
issue*  relating  locontraci  nrarkst  operations  than 
Irainiiig  of  APs.  «irhich  wou  d  have  greater 
concentration  on  sales  prac  ice  issuer. 

58  FR  19575.  19585. 

'  See  supra  note  4. 


that  will  be  allocated  to  that  topic.  The 
outline  should  indicate,  as  appropriate, 
coverage  of  the  topics  specified  in  Rule 
3.34(b)  including:  (a)  A  description  of 
the  requirements  of  the  Act  and  rules 
promulgated  thereunder  concerning 
treatment  of  customer  orders  and 
handling  of  customer  business,  and  (b) 
the  registrant's  responsibilities  to  the 
public  under  the  Act,  including 
responsibilities  to  observe  just  and 
equitable  principles  of  trade,  rules  or 
regulations  of  the  Commission,  rules  of 
any  appropriate  contract  market, 
registered  futures  association,  or  other 
SRO.  or  any  other  applicable  federal  or 
state  law.  rule  or  regulation,  as  these 
principles  pertain  to  the  registration 
categories  of  course  participants." 
C.  With  respect  to  the  instructors: 

1.  The  names  of  and  biographical 
information  (including  education  as 
well  as  pedagogical  experience  and 
business  background  as  specified  below) 
concerning  all  proposed  instructors; 

2.  Each  instructor's  business 
background,  including  the  instructor's 
background  in  futures,  whether  the 
instructor  is  or  has  been  registered  at 
any  time  with  the  Commission,  and 
whether  the  instructor  has  any  other 
background  in  financial  markets;  and 

3.  The  instructor's  pedagogical 
expertise,  including 

a.  Whether  this  expertise  is  in  futures, 
financial  markets  or  in  other  areas;  and 

b.  The  length  of  time  the  instructor 
has  engaged  in  teaching  various  subject 
areas. 

This  information  may  be  in  the  form 
of  a  current  resume,  dated  no  earlier 
than  one  month  prior  to  the  dafe  on 
which  the  Commission  receives  the 
ethics  training  approval  request. 

The  Commission  expects  that 
provision  of  this  information  will 
facilitate  its  consideration  of  ethics 
training  approval  applications. 
However,  because  not  all  questions  with 


"The  Commission  noted  in  (he  Federal  Register 
release  adopting  Rule  3.34  with  respect  to  these 
responsibilities  that  "reference  to  Commissioa 
interpretations  and  decisions  with  respect  to 
speciric  bet  situations  may  be  helpful '  58  FR 
19575,  19585  n.  42.  The  Commission  also  identified 
in  Rule  3.34(c)  suggested  topics  for  inclusion  in 
ethics  training  programs,  including: 

(1)  How  to  act  honestly  and  fairly  and  with  due 
skill,  care  and  diligence  in  the  best  interests  of 
customers  and  the  integrity  of  the  market: 

(2)  How  to  establish  effective  supervisory  systems 
and  internal  controls; 

(3)  OtMaiaiog  and  assessing  the  rinancial  situation 
and  investment  experience  of  customers: 

(4)  Disclosure  of  material  information  io  dealings 
with  customers:  and 

(5)  Avoidance  of  conflicts  of  interest,  and  when 
they  cannot  b*  »voided.  disclosure  to  the  customer 
and  authorisation  to  continue  tiandling  the 
rustorear's  txictiMss  if  permitted  under  the  Act  and 
Commission  rules. 


* 
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respect  to  any  particular  applicant  can 
be  anticipated  at  this  time,  additional 
information  may  be  requested  by 
Commission  stah  when  and  as 
warranted  upon  receipt  and  review  of 
the  application. 

Issued  in  Washington,  DC,  on  September  7, 
1993  by  the  Commission. 
Jean  A.  Webb, 

Secretary  of  the  Commission. 
[FR  Doc.  93-22332  Filed  9-10-93;  8.45  ami 
nujNO  cooc  osi-ei-M 


DEPARTMENT  OF  DEFENSE 

Offic«  of  th«  Sacratary 

DoD  GovemnMnt-lnduttry  Technical 
Data  Committaa 

agency:  Office  of  the  Under  Secretary  of 

Defense  (Acquisition). 

ACnoH;  Notice. 

summary:  Pursuant  to  section  807  of 
Public  Law  102-120.  the  National 
Defense  Authorization  Act  for  Fiscal 
Years  1992  and  1993.  a  Government- 
Industry  Technical  Data  Committee  has 
been  formed.  The  committee  will  make 
recommendations  to  the  Secretary  of 
Defense  for  the  final  regulations 
required  by  subsection  (a)  of  10  U.S.C. 
2320.  "Rigbts  in  Technical  Data." 

The  next  committee  meetings  are 
scheduled  for  September  22  and  23, 
1993,  from  9:30  a.m.  to  4  p.m.  at  The 
Russell  Baker  Conference  Room,  room 
1000,  815  Connecticut  Ave.,  NW., 
Washington,  DC  20006-4078.  These 
meetings  will  be  open  to  the  public.  For 
more  information,  please  contact  the 
Committee  Executive  Secretary, 
Angelena  Moy  at  (703)  693-5639. 

Dated:  September  7, 1993. 
Patricia  L.  Toppings, 
Alternate  OSD  Federal  Register  Liaison 
Officer.  Department  of  Defense. 
IFR  Doc.  93-22214  Filed  9-10-93;  8.45  ami 
MUJNOCOOC  WOO  04  M 


Joint  Advisory  Committea  on  Nuciaar 
Weapons  Surety 

ACTION:  Notice  of  Advisory  Committee 
meeting. 

StJMMARY:  The  Joint  Advisory 
Committee  (JAC)  on  Nuclear  Weapons 
Surety  will  meet  in  closed  session  on 
September  28-29. 1993,  at  San  Diego, 
California. 

The  loint  Advisory  Committee  is 
charged  with  advising  the  Secretary  of 
Defense,  Secretary  of  Energy,  and  the 
Joint  Nuclear  Weapons  Council  on 
nuclear  weapons  systems  surety 


matters.  At  this  meeting,  the  Joint 
Advisory  Committee  will  receive 
classified  briefings  on  transportation 
and  reconstitution  of  nuclear  weapons 
and  nuclear  weapon  systems. 

In  accordance  with  the  Federal 
Advisory  Committee  Act  (Pub.  L.  92- 
463.  as  amended.  Title  5,  U.S.C.  App.  H. 
(1988)),  this  meeting  concerns  matters, 
sensitive  to  the  interests  of  national 
security,  listed  in  5  U.S.C.  552b(c)(l) 
and  accordingly  this  meeting  will  be 
closed  to  the  public. 

Dated:  September  8. 1993. 
Patricia  L.  Toppings, 
Alternate  OSD  Federal  Register  Liaison 
Officer,  Department  of  Defense. 
IFR  Doc.  93-22337  Filed  9-10-93;  8:45  ami 

HUMQ  COOC  1000  0«  M 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Dockat  No*.  ER92-a9O-000.  et  al.] 

Citizens  Utilities  Ca,  at  al.;  Electric 
Rate,  Small  Power  Production,  and 
Interlocking  Directorate  Filings 

September  7, 1993. 

Take  notice  that  the  following  filings 
have  been  made  with  the  Commission: 

1.  Citizens  Utilities  Company 

(Docket  No.  ER93-89O-0OO1 

Take  notice  that  on  August  24, 1993, 
Qtizens  Utilities  Company  (Qtizens) 
tendered  for  filing  an  agreement 
between  Citizens  and  Missisquoi 
Associates,  dated  March  7. 1986,  as 
amended  August  23, 1993. 

Comment  date:  September  21, 1993, 
in  accordance  with  Standard  Paragraph 
E  at  the  end  of  this  notice. 

2.  Public  Service  Electric  end  Gas 
Company 

[Docket  No.  ER93-91 7-0001 

Take  notice  that  on  August  31, 1993. 
Public  Service  Electric  and  Gas 
Company  (PSE&G)  tendered  for  filing  an 
initial  Rate  Schedule  to  provide 
interruptible  transmission  service  to  the 
Orange  and  Rockland  Utilitiee.  Inc. 
(O&R).  The  service  provides  for  the 
delivery  of  non-firm  electric  power  and 
associated  energy  transactions  between 
any  investor-owned  utility 
interconnected  with  the  PSE&G  high 
voltage  transmission  system  and  O&R. 

Comment  date:  September  21. 1993, 
in  accordance  with  Standard  Paragraph 
E  at  the  end  of  this  notice. 


3.  PaciHCorp 

(Docket  No.  ER93-723-0001 

Take  notice  that  on  August  30, 1993. 
PacifiCorp  tendered  for  filing  in 
accordance  with  18  CFR  part  35  of  the 
Commission's  Rules  and  Regulations, 
Amendment  No.  1  to  Contract  No.  93- 
LAO-714,  Installation  of  Facilities  at 
PacifiCorp's  Laramie  Substation  and 
Western's  Laramie  Tap.  with  a  request 
that  the  Commission  find  that  the 
agreement  as  amended  filed  under  this 
liocket  is  not  subject  to  the 
Commission's  jurisdiction  pursuant  to 
the  Commission's  Final  Order  on  Prior 
Notice  and  Filing  Requirements  Under 
Part  n  of  the  Federal  Power  Act  in 
Docket  No.  PL93-2-002. 

Copies  of  this  filing  were  supplied  to 
Western  and  the  Wyoming  Public 
Service  Commission. 

Comment  date:  September  21, 1993, 
in  accordance  with  Standard  Paragraph 
E  at  the  end  of  this  notice. 

4.  Niagara  Mohawk  Power  Corporation 

[Docket  No.  ER93-91&-000) 

Take  notice  that  Niagara  Mohawk 
Power  Corporation  (Niagara  Mohawk). 
on  August  31. 1993.  tendered  for  filing 
a  proposed  change  to  Rate  Schedule  No. 
180  which  is  an  agreement  dated 
October  29, 1992.  between  Niagara 
Mohawk  and  the  New  York  Power 
Authority  (NYPA)  which  provides  for 
certain  interruptible  transmission 
services,  with  an  option  to  convert  to 
firm  service  in  the  future,  for  NYPA. 

The  October  29. 1992  agreement 
provides  for  transmission  service  from 
NYPA's  Crescent,  Vischers  Ferry  and 
Jarvis  Hydroelectric  plarrts  to  Niagara 
Mohawk's  existing  interconnection  with 
Consolidated  Edison. 

The  effective  date  of  November  1, 
1993  is  requested  by  Niagara  Mohawk. 

Copies  of  this  filing  were  served  upon 
NYPA  and  the  New  York  State  Public 
Service  Commission. 

Comment  date:  September  21, 1993, 
in  accordance  with  Standard  Paragraph 
E  at  the  end  of  this  notice. 

5.  Northeast  Utilities  Service  Company 

[Docket  No.  ER93-91 3-0001 

Take  notice  that  on  August  31, 1993. 
Northeast  Utilities  Service  Company 
(NUSCO)  on  behalf  of  The  Connecticut 
Light  and  Power  Company  (CL&P). 
Holyoke  Water  Power  Company,  and 
Public  Service  Company  oi  New 
Hampshire  (PSNH).  tendered  for  filing  a 
filing  System  Power  Sales  Agreement 
for  purchases  by  the  Vermont  Public 
Power  Supply  Authority. 

NUSCO  states  that  the  filing  is  in 
accordance  v^th  part  35  of  the 
Commission's  regulations. 
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Comment  date.  September  21, 1993. 
in  acxrordance  with  Standard  Paragraph 
E  at  the  end  of  this  notice. 

6.  Northeast  Utilities  Service  Compaay 

(Docket  hk>.  ER93-91 4-000) 

Take  notice  that  on  August  31, 1993, 
Northeast  Utilities  Service  Company 
(NUSCO)  on  behalf  of  The  Connecticut 
Light  and  Power  Comfwrny  (CLAP) 
tendered  for  filing  an  amendment  for 
additioruil  capacity  purchases  by  New 
Ertgland  Power  Ccnnpany  (NEP). 

NUSCO  states  that  the  filing  is  in 
accordance  with  part  35  of  the 
Commission's  regulations. 

Comment  date.  September  21, 1993. 
in  accordance  with  Standard  Paragraph 
E  at  the  end  of  this  notice. 

7.  Northeast  Utilities  Service  Company 

IDocket  No.  ER93-91 5-000] 

Take  notice  that  on  August  31. 1993, 
Northeast  Utilities  Service  Company 
(NUSCO)  on  behalf  of  The  Connecticut 
Light  and  Power  Company  (CL&P). 
Holyoke  Water  Power  Company,  and 
Public  Service  Company  of  New 
Hampshire  (PSNH),  tendered  for  filing 
Unit  Sales  Agreements  for  purchases  by 
Princeton  Municipal  Light  Department 
Princeton. 

NUSCO  states  that  the  filing  is  in 
accordance  with  part  35  of  tiie 
Commission's  regulations. 

Comment  date:  September  21, 1993, 
in  accordance  with  Standard  Paragraph 
E  at  the  end  of  this  notice. 

8.  Southwestern  Electric  Power 
Coapany 

(Docket  No.  ER93-856-000) 

Take  notice  that  on  September  1. 
1993,  Southwestern  Electric  Power 
Company  (SWEPCO)  tendered  for  filing 
Amendment  No.  1  to  the  Restated  and 
Amended  Interconnection  Agreement 
with.  Gulf  States  Utilities  Company 
(Amendment  No.  1).  Amendment  No.  1 
was  inadvertently  omitted  from  the 
initial  filing  submitted  on  August  11. 

Copies  of  the  filing  have  been  served 
on  Gulf  States  Utilities  Company,  the 
Public  Utility  Commission  of  Texas  and 
all  parties  to  this  proceeding. 

Comment  date:  September  21, 1993, 
in  accordance  with  Standard  Paragraph 
E  at  the  end  of  this  notice. 

9.  Iowa  Electric  Light  and  Power 
Company 

(Docket  Na  BR93-63»-000) 

Take  notice  that  Iowa  Electric  light 
and  Power  Company  (Iowa  Electric)  on 
August  17. 1993,  tendered  tor  filing  • 
Second  Amendment  to  its  May  10, 1993 
Cling  in  the  thave  docket.  The 
Amendment  includes  changes  in  the 


proposed  fuel  adjustment  clause  for 
resale  electric  service  to  comply  with 
the  Commission's  regulations. 

Copies  of  this  filing  have  been  sent  to 
the  Iowa  State  Utilities  Board  and  to 
Iowa  Electric  s  jurisdictional  customers. 

Comment  date:  September  21, 1993, 
in  accordance  with  Standard  Paragraph 
E  at  the  end  of  this  notice. 

10.  Public  Service  Co  npany  of 
Colorado 

IDocket  No.  ER93-909-(00l 

Take  notice  that  on  August  30. 1993, 
Public  Service  Compc  ny  of  Colorado 
(Public  Service)  tendf  red  for  filing  a 
Notice  of  Cancellation  of  existing  FERC 
Electric  Rate  Schedub  No.  61  arid 
Supplement  No.  1  to  ^te  Schedule  No. 
61  between  Public  Service  and  Platte 
River  Power  Authority. 

Comment  date:  September  21,  1993. 
in  accordance  with  Standard  Paragraph 
E  at  the  end  of  this  notice. 

11.  Southwestern  EleiTtric  Power 
Coci^iany 

[Docket  No.  ER93-741-<00l 

Take  notice  that  on  august  20,  1993, 
Southwestern  Electric  Power  Company 
(SWEPCO).  by  its  counsel,  submitted  for 
filing  a  correction  to  is  June  29,  1993 
(as  corrected  June  30. 1993)  filing  of 
Amendment  No.  2  to  SWEPCO's  Electric 
System  Interconnection  Agreement  with 
Cajun  Electric  Power  t^ooperative.  Inc. 
SWEPCO  has  requested  that  the 
correction  be  accepted  to  become 
effective  on  the  same  date  as  its  June  29 
and  June  30  filings  become  effective. 

Copies  of  the  filing  have  been  served 
on  Cajun,  the  Louisiana  Public  Service 
Commission,  and  to  oiher  SWEPCO 
wholesale  customers  to  advise  them  of 
the  requested  waiver  of  notice 
requirements. 

Comment  date:  September  21, 1993, 
in  accordance  with  Standard  Paragraph 
E  at  the  end  of  this  notice. 

12.  New  England  Power  Company 

[Docket  No.  ER93-920-O00I 

Take  uoticf;  that  New  England  Power 
company  (NEP)  on  September  1.  1993. 
tendered  for  filing  its  proposed  FERC 
Electric  Tariff,  Original  Volume  No.  8, 
Tariff  for  Firm  TranMnission  Service. 
The  proposed  tariff  would  provide  firm 
service  over  NEP's  transmission 
facilities  and  the  transmission  facilities 
of  NEP's  affiliates  which  are  made 
available  to  NEP  to  meet  the  load  of  the 
integrated  generation  :  md  transmission 
system.  NEP  states  that  the  tariff  was 
filed  in  complies  with  the  approved 
settlenient  in  Docket  Ko.  ER92-113- 
001. 


NEP  requests  that  the  proposed  tariff 
be  permitted  to  beccnne  effective  on 
November  1. 1993. 

Comment  date.  September  21, 1993. 
in  accordance  with  Standard  Paragraph 
E  at  the  end  of  this  notice. 

13.  Florida  Power  ft  Light  Company 

[Docket  No.  ER93-422-000I 

Take  notice  that  on  September  1 . 
1993,  Florida  Power  &  Light  Company 
(FPL)  tendered  for  filing  tiie  following 
transmission  agTeements:  (1) 
Amendment  Number  Five  to  the 
Amended  .Agreement  to  Provide 
Specified  Transmission  Service 
Between  Florida  Power  &  Light 
Company  and  Seminole  Electric 
Cooperative,  Inc.;  (ii)  Amendment 
Number  Three  to  the  Restated  and 
Revised  Transmission  Service 
Agreement  Between  Florida  Power  & 
Light  Company  and  The  Florida 
Municipal  Power  Agency;  (iii) 
Amendment  Number  Two  to  the 
Stanton  Transmission  Service 
Agreement  Between  Florida  Power  & 
Light  Company  and  Florida  Municipal 
Power  Agency;  (iv)  Amendment 
Number  Two  to  the  Stanton  Tri-City 
Transmission  Service  Agreement 
Between  Florida  Power  &  Light 
Company  and  Florida  Municipal  Power 
Agency;  (v)  Amendment  Number  Seven 
to  the  St.  Lucie  Delivery  Service 
Agreement  Between  Florida  Power  & 
Light  Company  and  Florida  Municipal 
Power  Agency;  (vi)  Amendment 
Number  Four  to  the  St.  Lucie  Delivery 
Service  Agreement  Between  Florida 
Power  &  Light  Company  and  Orlando 
Utilities  Commission;  Amendment 
Number  Seven  to  the  St.  Lucie  Delivery 
Service  Agreement  Between  Florida 
Power  &  Light  Company  and  Florida 
Municipal  Power  Agency;  and  (vii) 
Amendment  Number  One  to  the 
Agreement  to  Provide  Specified 
Transmission  Service  Between  Florida 
Power  &  Light  Company  and 
Metropolitan  Dade  Coimty,  Florida. 

FPL  states  that  the  filing  is  in 
accordance  with  part  35  of  the 
Commission's  regulations. 

Comment  date:  September  21.  1993, 
in  accordance  with  Standard  Paragraph 
E  at  the  end  of  this  notice. 

Standard  Paragraphs 

EL  Any  person  desiring  to  be  heard  or 
to  protest  said  filing  should  file  a 
motion  to  intervene  or  protest  with  the 
Federal  Energy  Regulatory  Commission. 
825  North  Capitol  Street.  NE.. 
Washington.  DC  20426,  in  accordance 
with  Rules  211  and  214  of  the 
Commission's  Rules  of  Practice  and 
Procedure  (18  CFR  385.211  and 
385.214).  Ail  such  motJc»s  or  protests 
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should  be  filed  on  or  before  the 
comment  date.  Protests  will  be 
considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  Copies 
of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection. 
Lois  D.  Cuhell. 
Secretary. 

IFR  Doc  93-22287  Filed  9-10-93;  8:45  ami 
BILUNG  COOe  1717-01-M 

[Docket  No.  TM94-1 -20-000] 

Algonquin  Gas  Transmission 
Company;  Proposed  Changes  in  FERC 
Gas  Tariff 

September?.  1993. 

Take  notice  on  September  1,  1993. 
that  Algonquin  Gas  Transmission 
Company  (Algonquin),  tendered  for 
filing  as  part  of  its  FERC  Gas  Tariff. 
Fourth  Revised  Volume  No.  1  and 
Original  Volume  No.  2,  of  the  following 
tariff  sheets,  with  a  proposed  effective 
date  of  October  1,  1993: 

Fourth  Revised  Volume  No.  1 
Second  Revised  Sheet  No.  21 
Second  Revised  Sheet  No.  22 
Second  Revised  Sheet  No.  23 
Second  Revised  Sheet  No.  24 
Second  Revised  Sheet  No.  25 
Second  Revised  Sheet  No.  27 
Second  Revised  Sheet  No.  29 
Second  Revised  Sheet  No.  30 
Second  Revised  Sheet  No.  31 
Second  Revised  Sheet  No.  32 
Second  Revised  Sheet  No.  33 
First  Revised  Sheet  No.  34 
First  Revised  Sheet  No.  35 

Original  Volume  No.  2 

Third  Revised  Sheet  No.  259 
Third  Revised  Sheet  No.  296 
Second  Revised  Sheet  No.  343 

Algonquin  states  that  this  filing 
increases  its  current  Annual  Charge 
Adjustment  (ACA)  charge  by  $0.0003 
per  MNlBtu. 

Algonquin  states  that  copies  of  this 
tariff  filing  were  mailed  to  all  customers 
of  Algonquin  and  interested  state 
commissions  shown  on  Algonquin's 
system. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion 
to  intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission,  825 
North  Capitol  Street.  NE..  Washington, 
DC  20426,  in  accordance  with  18  CFR 
385.214  and  385.211  of  the 
Commission's  Rules  and  Regulations. 
All  such  motions  or  protests  should  be 
filed  on  or  before  September  14, 1993. 


Protests  will  be  considered  by  the 
Commission  in  determining  the 
appropriate  action  to  be  taken,  but  will 
not  serve  to  make  protestants  parties  to 
the  proceeding.  Any  p>erson  wishing  to 
become  a  party  must  file  a  motion  to 
inter\ene.  Copies  of  this  filing  are  on 
file  with  the  Commission  and  are 
available  for  public  inspection  in  the 
public  reference  room. 
Loit  D.  Cashell, 
Secretary. 
|FR  Doc.  93-22236  Filed  9-10-93.  845  ami 

BILUMO  COOC  f717-01-M 


Pocket  No».  TQ93-8-22-000  and  TM93-8- 
22-000) 

CNG  Transmission  Corp.;  Proposed 
Changes  in  FERC  Gas  Tariff 

September  7.  1993. 

Take  notice  that  on  August  31,  1993. 
CNG  Transmission  Corporation  (CNG), 
tendered  for  filing  as  part  of  its  FERC 
Gas  Tariff.  First  Revised  Volume  No.  1, 
the  following  tariff  sheets  with  a 
proposed  effective  date  of  September  1, 
1993: 

Thirty-Fourth  Revised  Sheet  No.  31 
Twenty-Fifth  Revised  Sheet  No.  32 
Thirtieth  Revised  Sheet  No.  34 
Twenty-Fourth  Revised  Sheet  No.  35 

CNG  states  that  the  proposed  tariff 
sheets  reflect  two  changes:  An  increase 
in  natural  gas  spot  prices  and  changes 
in  rates  and  services  on  Tennes.see  Gas 
Pipeline  Company  arising  out  of  its 
implementation  of  its  Order  No.  636 
restructuring  effective  September  1, 
1993,  in  Docket  No.  RS92-23. 

CNG  states  that  copies  of  the  filing 
were  served  upon  CNG's  jurisdictional 
customers  and  interested  state 
commissions.  Copies  of  the  filing  are 
also  available  during  regular  business 
hours  at  CNG's  offices  in  Clarksburg, 
West  Virginia. 

.\ny  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion 
to  intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission,  825 
North  Capitol  Street,  NE.,  Washington, 
DC  20426,  in  accordance  with 
§§  385.214  and  385.211  of  the 
Commission's  Rules  and  Regulations. 
All  such  motions  or  protests  should  be 
filed  on  or  before  September  14. 1993. 
Protests  will  be  considered  by  the 
Commission  in  determining  the 
appropriate  action  to  be  taken,  but  will 
not  serve  to  make  protestants  parties  to 
the  proceeding.  Any  person  wishing  to 
become  a  party  must  file  a  motion  to 
intervene.  Copies  of  this  filing  are  on 
file  with  the  Dsmmission  and  are 


available  for  public  inspection  in  the 

public  reference  room. 

Lois  D.  Cashell. 

Secretary. 

IFR  Doc.  93-22231  Filed  9-10-93;  8  45  am) 

BU.UNO  COOC  a717-01-M 


pocket  No.  T»«»4-1 -22-0001 

CNG  Transmission  Corporation; 
Proposed  Changes  in  FERC  Gas  Tariff 

September?,  1993. 

Take  notice  that  on  August  31, 1993, 
CNG  Transmission  Corporation  (CNG), 
tendered  for  filing  as  part  of  its  FERC 
Gas  Tariff,  the  following  revised  tariff 
sheets,  with  a  proposed  effective  date  of 
Octoberl,  1993: 

First  Revised  Volume  No.  1 

Thirty-Fifth  Revised  Sheet  No.  31 
Twenty-Si.xth  Revised  Sheet  No.  32 
Thirty-First  Revised  Sheet  No.  34 
Twenty-Fifth  Revised  Sheet  No.  35 

Original  Volume  No.  2 

Sixth  Revised  Sheet  Nos.  250  and  290 

Original  Volume  No.  2A 

Sixth  Revised  Sheet  Nos.  18,  28.  35.  48,  and 
87 

CNG  states  that  the  proposed  tariff 
sheets  reflect  a  new  ACA  unit  rate  of 
0.25  cents  per  dekatherm. 

CNG  states  that  copies  of  the  filing 
were  served  upon  CNG's  jurisdictional 
customers  and  interested  state 
commissions.  Copies  of  the  filing  are 
also  available  during  regular  business 
hours  at  CNG's  offices  in  Clarksburg. 
West  Virginia. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion 
to  intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission,  825 
North' Capitol  Street,  NE.,  Washington, 
DC  2042b,  in  accordance  with 
§§385.214  and  385.211  of  the 
Commission's  Rules  and  Regulations. 
All  such  motions  or  protests  should  be 
filed  on  or  before  September  14,  1993. 
Protests  will  be  considered  by  the 
Commission  in  determining  the 
appropriate  action  to  be  taken,  but  will 
not  serve  to  make  protestants  parties  to 
the  proceeding.  Any  person  wishing  to 
become  a  party  must  file  a  motion  to 
intervene.  Copies  of  this  filing  are  on 
file  with  the  Commission  and  are 
available  for  public  inspection  in  the 
public  reference  room. 
Lois  D.  Casheil, 
Secretary. 

(PR  Doc.  93-22238  Filed  9-10-93;  8:45  am) 
MLUNa  COOC  (nr-oi-M 
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(Docket  No.  TM94-1-21-0001  Columbia  Gulf  state.'  that  the  listed 

_,.,-_  ,     ,      ^  tariff  sheets  set  forth  the  adjustment  to 

Co^umWa  Gas  Transmljwlon  Corp.;  i,s  sales  and  transports  tion  rates 

Proposed  Changes  In  FERC  Gas  Tariff     applicable  to  the  Anm  al  Charge 
September?.  1993.  A^stment,  pursuant  o  the 

Take  notice  that  on  August  31. 1993.  ,  Coijiniission's  regulati  )ns  as  set  forth  in 
Columbia  Gas  Transmission  Corporal io>*^™«.'  No.  472.  et  seq. 


(Columbia)  tendered  for  filing  as  part  of 
its  FERC  Gas  Tariff.  First  Revised 
Volume  No.  1.  the  following  tariff 
sheets,  with  a  proposed  effective  date  of 
October  1.1993: 

Thirty-sixth  Revised  Sheet  No.  26.1 
Thirty-sixth  Revised  Sheet  No.  26A.1 
Thirty-fourth  Revised  Sheet  No.  26C 
Thirty-first  Revised  Sheet  No.  26D 

Columbia  states  that  the  listed  tariff 
sheets  set  forth  the  adjustment  to  its 
sales  and  transportation  rates  applicable 
to  the  Annual  Charge  Adjustment, 
pursuant  to  the  Commission's 
Regulations  as  set  forth  in  Order  No. 
472.  et  seq. 

Columbia  states  that  copies  of  the 
filing  were  served  upon  the  Company's 
jurisdictional  customers  and  interested 
state  commissions. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion 
to  intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission.  825 
North  Capitol  Street.  NE..  Washington. 
IX:  20426.  in  accordance  with  Rules  211 
and  214  of  the  Commission's  Rules  of 
Practice  and  Procedure.  All  such 
motions  or  protests  should  be  filed  on 
or  before  September  14. 1993.  Protests 
will  be  considered  by  the  Commission 
in  determining  the  appropriate  action  to 
be  taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  inter\'ene.  Copies 
of  the  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection. 
Lois  D.  Cashell. 
Secretary. 
|FR  Doc.  93-22237  Filed  9-10-93;  8:45  ami 

BILUNG  COOC  •717-01-M 

(Docket  No.  TM94-1-70-000] 

Columbia  Gulf  Transmission  Co.; 
Proposed  Changes  in  FERC  Gas  Tariff 

September  7. 1993. 

Take  notice  that  on  August  31.  1993 
Columbia  Gulf  Transmission  Company 
(Columbia  Gulf),  tendered  for  filing  as 
part  of  its  FERC  Gas  Tariff.  First  Revised 
Volume  No.  1.  the  foIlo%ving  revised 
tariff  sheets,  with  the  proposed  effective 
dateof  October  1. 1993: 

Tendi  Revised  Sheet  No.  021 
Fifth  Revised  Sheet  Na  022 
Fourth  Revised  Sheet  Na  046 


Columbia  Gulf  statef  that  copies  of 
this  filing  were  served  upon  all 
Columbia  Gulfs  jurisd  ctional 
customers  and  interest  id  state 
commissions. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  shot  Id  file  a  motion 
to  inter\'ene  or  protest  with  the  Federal 
Energy  Regulatory  Conmission.  Union 
Center  Plaza  Building.  825  North 
Capitol  Street.  NE..  Washington.  DC 
20426.  in  accordance  vith  Rules  211 
and  214  of  the  Commi;sion's  Rules  of 
Practice  and  Procedure .  All  such 
motions  or  protests  shculd  be  filed  on 
or  before  September  \A .  1993.  Protests 
will  be  considered  by  tie  Commission 
in  determining  the  appropriate  action  to 
be  taken,  but  will  not  sarve  to  make 
protestants  parties  to  tiie  proceeding. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  ii  tervene.  Copies 
of  Columbia  Gulfs  fiiii.g  are  on  file  with 
the  Commission  and  aie  available  for 
public  inspection. 
Lois  D.  Cashell. 
Secretary. 
(PR  Doc.  93-22247  Filed  <>-10-93:  8:45  ami 

BILLMO  COOE  STIT-OI-M 


[Docket  No.  TQ9a-7-2-0( «] 

East  Tennessee  Natural  Gas  Co.;  Rate 
Filing  i 

Septemt)er  7. 1993. 

Take  notice  that  on  August  31.  1993. 
East  Tennessee  Natural  Gas  Company 
(East  Tennessee),  tendered  for  filing  as 
part  of  its  FERC  Gas  Ta  iff.  First  Revised 
Volume  No.  1.  Fortieth  Revised  Tariff 
Sheet  Nos.  4  and  5.  witii  a  proposed 
effective  date  of  September  1.  1993. 

East  Tennessee  Natural  Gas  Company 
states  that  the  purpose  <  if  the  instant 
filing  is  to  implement  a  i  out-of-cycle 
PGA  rate  adjustment  to  East  Tennessee's 
current  gas  rates,  to  be  ( ffective  from 
September  1  through  September  30. 
1993.  East  Tennessee  st  Jtes  that  due  to 
the  non-coincidental  in-  plementation  of 
Order  636  on  East  Tenn  jssee's  upstream 
pipeline  supplier,  Tenn  issee  Gas 
Pipeline  Company  (Temessee),  and  East 
Tennessee,  during  the  PGA  period  East 
Tennessee  will  subscribe  to  a 
transjX)rtation  service  o  i  Tennessee  and 
that  such  transportation  service  will  act 
as  a  surrogate  for  the  CE  sales  service 
previously  provided  by  Tennessee.  East 
Tennessee  seeks  to  reco  /er  the  related 


transportation  cost  through  its  PGA 
adjustment 

East  Tennessee  also  states  that  due  to 
an  unexpected  increase  in  gas  prices,  it 
is  currently  unable  to  purchase  gas  at  or 
below  the  rates  refiected  in  its 
previously  scheduled  PGA  filing  in 
Docket  No.  TQ93-6-2.  filed  on  May  28. 
1993  to  be  effective  July  1. 1993.  The 
increase  in  the  current  adjustment  is 
necessary-  to  prevent  substantial 
underrecoveries  of  gas  costs. 

East  Tennessee  states  that  copies  of  - 
the  filing  have  been  mailed  to  all 
affected  customers  and  state  regulatory 
commissions. 

Any  person  desiring  to  be  heard  or  to 
make  any  protest  with  reference  to  said 
filing  should  file  a  petition  to  intervene 
or  protest  with  the  Federal  Energy 
Regulatory  Commission.  825  North 
Capitol  Street.  NE..  Washington.  DC 
20426.  in  accordance  with  §§  385.211 
and  385.214  of  the  Commission's  Rules 
of  Practice  and  Procedure.  18  CFR 
385.211  and  385.214.  All  such  petitions 
or  protests  should  be  filed  on  or  before 
September  14.  1993.  Protests  will  be 
considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  this  proceeding. 
Any  person  wishing  to  become  a  party 
must  file  a  petition  to  intervene.  Copies 
of  this  filing  are  on  file  and  available  for 
public  inspection. 
Lois  D.  Cashell. 
Secretory. 
|FR  Doc.  93-22230  Filed  9-10-«3:  845  ami 

BIUJNG  COOC  C717-01-M 

[Docket  No.  TM94-1-3-000.  TQ94-1-2-000) 

East  Tennessee  Natural  Gas  Co.;  Rate 
Filing 

September?.  1993. 

Take  notice  that  on  Augu.st  31. 1993, 
East  Tennessee  Natural  Gas  Company 
(East  Tennessee),  tendered  for  filing  as 
part  of  its  FERC  Tariff,  First  Revised 
Volume  No.  1.  Forty-First  Revised  Tariff 
Sheet  Nos.  4  and  5.  and  Original 
Volume  No.  lA.  Ninth  Revised  Sheet 
Nos.  6  and  7,  with  a  proposed  effective 
date  of  October  1. 1993. 

East  Tennessee  Natural  Gas  Company 
states  that  the  purpose  of  the  instant 
filing  is  to  implenoent  a  quarterly  PGA 
rate  adjustment  to  East  Tennessee's 
current  gas  rates,  to  be  effective  ^m 
October  1  through  Octt^r  31,  1993. 
pursuant  to  §  21.(b)  of  the  General 
Terms  and  Conditions  of  East 
Teiuiessee's  FERC  Gas  Tariff. 

East  Tennessee  also  states  that  the 
filing  reflects  the  new  Annual  Charge 
Adjustment  (ACA)  to  be  effective 
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October  1. 1993.  pursuant  to  article  19 
of  the  General  Terms  and  Conditions  of 
East  Tennessee's  FERC  Gas  TariH'.  The 
new  ACA  rate  is  $.0025  compared  to 
$.0022.  an  increase  of  $.0003. 

East  Tennessee  states  that  copies  of 
the  filing  have  been  mailed  to  all 
affected  customers  and  state  regulatory 
commissions. 

Any  person  desiring  to  be  heard  or  to 
make  any  protest  with  reference  to  said 
filing  should  file  a  petition  to  intervene 
or  protest  with  the  Federal  Energy 
Regulatory  Commission.  825  North 
Capitol  Street.  NE..  Washington.  DC 
20426.  in  accordance  with  Sections  211 
and  214  of  the  Commission's  Rules  of 
Practice  and  Procedures.  18  CFR 
385.211  and  385.214.  All  such  petitions 
or  protests  should  be  Hied  on  or  before 
September  14.  1993.  Protests  will  be 
considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  this  proceeding. 
Any  person  wishing  to  become  a  party 
must  file  a  petition  to  intervene.  Copies 
of  this  filing  are  on  file  and  available  for 
public  inspection. 
Lois  D.  Cashcll, 
Secretary. 
jFR  Doc.  93-22245  Filed  »-10-93;  8  45  am| 

aiLUNQ  COOC  «71T-01-M 


[Docket  No.  RP93-1 87-000] 

Equitrans,  Inc.;  Proposed  Changes  in 
FERC  Gas  Tariff 

Soptemtjer  7.  1993. 

Take  notice  that  on  September  2, 
1993.  Equitrans.  Inc.  (Equitrans) 
tendered  for  filing  proposed  changes  in 
its  FERC  Gas  Tariff  reflecting  a  rate 
change  from  currently  effective  rates 
and  other  changes  in  its  tariff.  Equitrans 
proposes  a  decrease  in  the  jurisdictional 
annual  cost  of  service  of  approximately 
$5  million  based  on  costs  for  the  twelve 
(12)  month  period  ending  May  31.  1993, 
as  adjusted.  However,  the  proposed 
rates  include  approximately  $60  million 
in  Order  No.  636  transition  costs  which 
Equitrans  proposes  to  amortize  over  a 
four  year  period  and  incorporate  into 
the  rates  charged  to  firm  open-access 
transportation  services.  Thus,  overall, 
this  rate  filing  will  increase  the  level  of 
Equitrans'  jurisdictional  rates  above 
Equitrans"  Docket  No.  RP93-62  rates 
which  are  currently  in  effect,  subject  to 
refund. 

Equitrans  states  that  the  rates,  terms 
and  conditions  reflected  in  the  proposed 
sheets  reflect  various  new  or  expanded 
services  including  no-notice 
transportation  service  and  open  access 
firm  and  interruptible  storage  service. 


which  are  required  by  Order  No.  636.  In 
addition,  Equitrans  proposes  to  apply 
the  cost  allocation  and  rate  design 
principles  directed  by  Order  No.  636. 
including  the  adoption  of  straight  fixed- 
variable  rate  design,  removal  of  costs 
related  to  Equitrans'  merchant  function 
from  the  cost  of  service,  and  the 
reallocation  of  storage  costs  among 
services. 

Equitrans  states  it  proposes  to  recover 
$60,090,621  in  transition  costs  related  to 
stranded  gathering  facilities  and 
products  extraction  and  well  plugging 
costs.  Equitrans  proposes  to  amortize 
these  costs  over  a  four-year  period  and 
to  incorporate  100%  of  these  costs  into 
rate  charged  to  all  part  284 
transportation. 

Equitrans  requests  that  the  proposed 
tariff  sheets  become  effective  on  October 
1, 1993.  Equitrans  requests  waiver  of  the 
Commission's  notice  requirements  for 
the  Commission  to  make  the  tariff  sheets 
effective  on  the  date  requested  subjeci  to 
refund. 

Equitrans  states  that  copies  of  this 
filing  were  served  upon  the  Equitrans 
jurisdictional  customers  and  interested 
state  commissions. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  petition 
to  intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission,  825 
North  Capitol  Street.  Washington,  DC 
20426  in  accordance  with  Rules  211  and 
214  of  the  Commission's  Rules  of 
Practice  and  Procedure.  All  such 
petitions  or  protests  should  be  filed  on 
or  before  September  14.  1993.  Protests 
will  be  considered  by  the  Commission 
in  determining  appropriate  action,  but 
will  not  serve  to  make  protestants 
parties  to  the  proceeding.  Any  person 
wishing  to  become  a  party  must  file  a 
motion  to  intervene.  Copies  of  this  filing 
are  on  file  with  the  Commission  and  are 
available  for  public  inspection. 
Lois  O.  Cashell. 
Secretary. 
jFR  Doc.  93-22227  Filed  9-10-93;  845  am) 

BILLMC  CODE  (717-01-M 


pocket  Na  RP93-1 88-000] 

Florida  Gas  Transmission  Co.; 
Connpiiance  Filing 

September  7,  1993. 

Take  notice  that  on  August  31.  1993. 
Florida  Gas  Transmission  Company 
(FGT)  tendered  for  filing  the 
information  required  by  the  provisions 
contained  in  Section  27  of  FGT's  FERC 
Gas  Tariff.  Third  Revised  Volume  No.  1, 
currently  pending  Commission 
approval. 


FGT  states  that  Section  27  of  its 
pending  FERC  Gas  Tariff,  Third  Revised 
Volume  No.  1,  provides  that  FGT  will 
file  a  Fuel  Reimbursement  Charge 
Adjustment  to  be  effective  each  April  1 
and  October  1.  Sections  27.C  and  27. D 
provide  that  the  Initial  Fuel 
Reimbursement  Charge  Percentage  shall 
be  based  on  the  actual  fuel  usage,  and 
lost  and  unaccounted  for  gas,  and  the 
volumes  delivered  during  the  six  month 
period  commencing  one  year  prior  to 
the  effective  date  of  the  Fuel 
Reimbursement  Charge  Adjustment. 
FGT  is  required  to  file  work  papers  with 
the  Commission  at  least  thirty  (30)  days 
prior  to  the  effective  date  of  the 
Adjustment,  setting  forth  the  revised,  or 
initial.  Fuel  Reimbursement  Charge.  The 
instant  filing  is  submitted  in 
conformance  with  the  provisions  of  the 
tariff  and  in  anticipation  of  the  October 
1.  1993,  effective  date. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion 
to  intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission,  825 
North  Capitol  Street.  NE..  Washington, 
DC  20426  in  accordance  with  §§385.211 
and  385.214  of  the  Commission's  Rules 
and  Regulations.  All  such  motions  or 
protfcts  should  be  filed  on  or  before 
September  14.  1993.  Protests  will  be 
considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Any  p)erson  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  Copies 
of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection. 
Lois  D.  Cashell, 
Secretary. 
jFR  Doc.  93-22229  Filed  9-10-93.  8:45  ami 

BtLLING  CODE  triT-OI-M 


[Docket  No.  TM94-1 -11 4-000] 

Gateway  Pipeline  Co.;  Proposed 
Changes  In  FERC  Gas  Tariff 

September  7,  1993. 

Take  notice  that  on  August  31,  1993. 
Gateway  Pipeline  Company  (Gateway) 
tender^  for  filing  as  part  of  its  FERC 
Gas  Tariff.  First  Revised  Volume  No.  1, 
First  Revised  Sheet  No.  4,  with  a 
proposed  effective  date  of  October  1, 
1993: 

Gateway  states  that  the  above 
referenced  tariff  sheets  reflect  an 
upward  revision  to  the  unit  rate  of  the 
Annual  Charge  Adjustment  (ACA) 
Clause  to  be  generally  applied  to 
interstate  natural  gas  pipeline  rates  for 
the  recovery  of  the  1992  Annual 
Charges,  pursuant  to  Order  No.  472. 
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Gateway  states  that  this  revision 
authorizes  Gateway  to  collect  $0.0026 
per  each  Mcf  of  natural  gas  sold  or 
transported  applicable  to  the  1993 
Annual  charge  assessed  Gateway  by  the 
Commission  under  part  382  of  the 
Commission's  Regulations. 

Gateway  also  states  that  the  tariff 
sheets  are  being  mailed  to  its  customers 
and  to  interested  state  commissions. 

Any  person  desiring  to  be  heard  or  to 
protest  said  fihng  should  file  a  motion 
to  intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission.  825  N. 
Capitol  Street,  NW..  Washington,  DC 
20426,  in  accordance  with  §§  385.214 
and  385.211  of  the  Commission's 
regulations.  All  such  motions  or  protests 
should  be  filed  on  or  before  September 
14,  1993.  Protests  will  be  considered  by 
the  Commission  in  determining 
appropriate  action  to  be  taken,  but  will 
not  serve  to  make  protestants  parties  to 
the  proceedings.  Any  person  v^-ishing  to 
become  a  party  must  file  a  Motion  to 
Intervene.  Copies  of  this  filing  are  on 
file  with  the  Commission  and  are 
available  for  public  inspection. 
Lois  D.  CasheU. 
Secretary. 

IFR  Doc  93-2224«  Filed  9-10-93;  8:45  am] 
BUJNQ  cooe  CnT-CI-M 


(Docket  No.  TM94-1-11-000] 

Koch  Gateway  Pipeline  Co.;  Proposed 
Cttanges  in  FERC  Gas  Tariff 

September  7. 1993. 

Take  notice  that  on  August  31. 1993, 
Koch  Gateway  Pipeline  Company 
(KGPL).  tendered  for  filing  as  part  of  its 
FERC  Gas  Tariff,  Third  Revised  Volume 
No.  1.  the  following  tariff  sheets  to  be 
effective  October  1.  1993: 


Third 
Third 
Third 
Third 
Third 
Third 
Third 
Third 


Revised 
Revised 
Revised 
Revised 
Revised 
Revised 
Revised 
Revised 


Sheet 
Sheet 
Sheet 
Sheet 
Sheet 
Sheet 
Sheet 
Sheet 


No.  4 
N0.4A 
N0.4B 
N0.4D 
No.  4E 
No.4F 
No.  4G 
No.  4H 


KGPL  states  that  the  above  referenced 
tariff  sheets  reflect  an  upward  revision 
to  the  unit  rate  of  the  Annual  Charge 
Adjustment  (ACA)  Clause  to  be 
generally  applied  to  interstate  natural 
gas  pipeline  rates  for  the  recovery  of  the 

1992  Annual  Charges,  pursuant  to  Order 
No.  472. 

KGPL  notes  that  this  revision 
authorizes  KGPL  to  collect  S0.0026  per 
each  Mcf  ($0.0025  per  MMBtu  as 
converted  on  KGPL's  system)  of  natural 
gas  sold  or  transported  applicable  to  the 

1993  Annual  charge  assessed  KGPL  by 


the  Commission  unde; 
Commission's  Regulat 

KGPL  also  states  tha 
are  being  mailed  to  its 
interested  state  comm 

Any  person  desiring 
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to  intervene  or  protest 
Energy  Regulatory  Cos 
Capitol  Street,  NW.,  V^ 
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14,  1993.  Protests  will 
the  Commission  in  de 
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become  a  party  must  f 
intervene.  Copies  of  tl 
file  with  the  Commiss 
available  for  public  in 
Lois  D.  CasheU. 
Secretary. 

(PR  Doc  93-22234  Filed 
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9-l(y-93;  8:45  ami 


[Docicet  No.  TM94-1-6-X)0] 

Midwestern  Gas  Transmission  Co.; 
Filing 

September  7. 1993. 

Take  notice  that  on  September  1. 
1993,  Midwestern  Gas  Transmission 
Company  (Midwesten),  tendered  for 
filing  as  part  of  its  FE^C  Gas  Tariff, 
Second  Revised  Volu  ne  No.  1.  First 
Revised  Sheet  No.  5.  'vith  a  proposed 
effective  date  of  Octolier  1, 1993. 

Midwestern  states  that  this  filing 
reflects  the  new  Annul  Charge 
Adjustment  (ACA)  of  $.0025  per 
deka  therm. 

Midwestern  states  that  copies  of  the 
filing  have  been  mailod  to  all  of  its 
jurisdictional  custom  3rs  and  affected 
state  regulatory  commissions. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion 
to  intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission,  825 
North  Capitol  Street,  VE..  Washington. 
DC  20426.  in  accordance  with  18  CFR 
385.214  and  385.211  of  the 
Commission's  Rules  iJid  Regulations. 
All  such  motions  or  f  rotests  should  be 
filed  on  or  before  September  14. 1993. 
Protests  will  be  considered  by  the 
Commission  in  detennining  the 
appropriate  action  to  be  taken,  but  will 
not  serve  to  make  protestants  parties  to 
the  proceeding.  Any  person  wishing  to 
become  a  party  must  file  a  motion  to 
intervene.  Copies  of  tais  filing  are  on 
file  with  the  Commisiion  and  are 


available  for  public  inspection  in  the 

public  reference  room. 

Lob  D.  CasheU. 

Secretory. 

IFR  Doc.  93-22232  Filed  9-10-93:  645  am] 

BILUNO  COOE  •717-41-M 

Pocket  No.  TM94-1 -28-000] 

Panhandle  Eastern  Pipe  Line 
Company;  Proposed  Change  In  FERC 
Gas  Tariff 

September  7. 1993. 

Take  notice  that  on  August  31. 1993. 
Panhandle  Eastern  Pipw  Line  Company 
(Panhandle)  tendered  for  filing  as  part  of 
its  FERC  Gas  Tariff.  First  Revised 
Volume  No.  1  and  Original  Volume  No. 
2,  revised  sheets  as  reflected  in 
Appendix  A  to  the  filing.  The  proposed 
effective  date  of  the  above-referenced 
tariff  sheets  is  October  1, 1993. 

Panhandle  states  that  these  revised 
tariff  sheets  are  being  submitted  in 
accordance  with  Section  18.2  (Annual 
Charge  Adjustment  Provision)  of  the 
General  Terms  and  Conditions  of 
Panhandle's  FERC  Gas  Tariff,  First 
Revised  Volume  No.  1.  The  Commission 
has  changed  the  unit  rate  of  the  Annual 
Charge  Adjustment  to  be  applied  to 
rates  for  recovery  of  1993  Annual 
Charges  pursuant  to  Order  No.  472  in 
Docket  No.  RM87-3-00G.  The  surcharge 
attributable  to  fiscal  year  1993  program 
costs  is  $0.0026  per  Mcf  ($0.0026  per  Dt 
to  reflect  Panhandle's  billing  unit)  of 
natural  gas  transported. 

Panhandle  states  that  copies  of  this 
letter  and  enclosures  are  being  served 
on  all  customers  subject  to  the  tariff 
sheets  and  appUcable  state  regulatory 
agencies. 

Any  person  desiring  to  be  beard  or  to 
protest  said  filing  should  file  a  motion 
to  intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission.  825 
North  Capitol  Street,  NE.,  Washington, 
[Xi  20426.  in  accordance  with  sections 
385.214  and  385.211  of  the 
Commission's  Rules  and  Regulations. 
All  such  motions  or  protests  should  be 
filed  on  or  before  September  14, 1993. 
Protests  will  be  considered  by  the 
Commission  in  determining  the 
appropriate  action  to  be  taken,  but  will 
not  serve  to  make  protestants  parties  to 
the  proceeding.  Any  person  wishing  to 
become  a  party  must  file  a  motion  to 
intervene.  Copies  of  this  filing  are  on 
file  with  the  Commission  and  are 
available  for  public  inspection  in  the 
public  reference  room. 
Lob  D.  CasheU. 
Secretary. 

IFR  Doc.  93-22239  Filed  9-10-93;  8:45  ami 
BIUJNO  CODE  cnr-oi-M 
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[Docket  No.  TM94-1-6-000] 

Sea  Robin  Pipeline  Co.;  Proposed 
Changes  in  FERC  Gas  Tariff 

September  7, 1993. 

Take  notice  that  on  August  31, 1993, 
Sea  Robin  Pipeline  Company  (Sea 
Robin)  tendered  for  filing  as  part  of  its 
FERC  Gas  Tariff,  Original  Volume  No.  1, 
the  following  revised  sheets,  with  a 
proposed  effective  date  of  October  1, 
1993: 

Thirty-Sixth  Revised  Sheet  No.  4-A 
Thirteenth  Revised  Sheet  No.  4-Al 
Twelfth  Revised  Sheet  No.  4-A2 

Sea  Robin  states  that  the  aforesaid 
tari^  sheet  implements  the  Federal 
Energy  Regulatory  Commission's 
(Commission)  revised  Annual  Charge 
Adjustment  (ACA)  of  .26c  per  Mcf.  This 
represents  an  increase  of  .03c  per  Mcf 
in  the  ACA  charge  from  the  current 
level  of  .23c  per  Mcf. 

Sea  Robin  states  that  copies  of  Sea 
Robin's  Hling  will  be  served  upon  all  of 
Sea  Robin's  customers,  interested 
commissions  and  interested  parties. 

Any  person  desiring  to  be  heard  or  to 
protest  said  Hling  should  Tile  a  petition 
to  intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission,  825 
North  Capitol  Street,  NE..  Washington, 
DC  20426,  in  accordance  with  Rules  214 
and  211  of  the  Commission's  Rules  of 
Practice  and  Procedure  (§§  385.214  and 
385.211).  All  such  petitions  or  protests 
should  be  filed  on  or  before  September 
14, 1993.  Protests  will  be  considered  by 
the  Commission  in  determining  the 
appropriate  action  be  to  be  taken  but 
will  not  serve  to  make  protestants 
parties  to  the  proceeding.  Any  person 
wishing  to  become  a  party  must  file  a 
petition  to  intervene.  Copies  of  this 
filing  are  on  file  with  the  Conunission 
and  are  available  for  public  inspection. 
Lois  D.  CathcU. 
Secretary. 
(FR  Doc.  93-22233  Filed  9-10-93;  8:45  am) 

MUJNO  COM  (TIT-et-M 


[Docket  No.  TM94-1-0-OOOI 

Tennessee  Gas  Pipeline  Co.;  Proposed 
Changes  In  FERC  Gas  Tariff 

September  7, 1993. 

Take  notice  that  on  August  31. 1993, 
Tennessee  Gas  Pipeline  Company 
(Tennessee),  tendered  for  filing  as  part 
of  its  FERC  Gas  Tariff,  the  following 
tariff  sheets  with  a  proposed  effective 
date  of  October  1,1993: 

Fifth  Bevised  Volume  No.  1 
First  Revised  Sheet  No.  30 


Original  Volume  No.  2 

Fifteenth  Revised  Sheet  No.  10 
Second  Revised  Sheet  No.  lOA 

Tennessee  states  that  the  purpose  of 
this  filing  is  to  reflect  the  increase  in  the 
Annual  Charge  Adjustment  (ACA)  rate 
adjustment  to  Tennessee's  commodity 
rates  for  the  period  October  1 , 1 993 
through  September  30. 1994. 

Tennessee  states  that  copies  of  the 
filing  are  being  mailed  to  all  affected 
customers  and  state  regulatory 
commissions. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion 
to  intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission,  825 
North  Capitol  Street,  NE.,  Washington. 
DC  20426.  in  accordance  with  18  CFR 
385.214  and  385.211  of  the 
Commission's  Rules  and  Regulations. 
All  such  motions  or  protests  should  be 
filed  on  or  before  September  14,  1993. 
Protests  will  be  considered  by  the 
Commission  in  determining  the 
appropriate  action  to  be  taken,  but  will 
not  serve  to  make  protestants  parties  to 
the  proceeding.  Any  person  wishing  to 
become  a  party  must  file  a  motion  to 
intervene.  Copies  of  this  filing  are  on 
file  with  the  Commission  and  are 
available  for  public  inspection  in  the 
public  reference  room. 
Lois  D.  Cashell. 
Secretory. 

|FR  Doc.  93-22246  Filed  9-10-93:  8:45  am) 
MUJNacooc  cnr-oi-M 

[Docket  No.  TM94-1-18-000] 

Texas  Gas  Transmission  Corp., 
Proposed  Changes  In  FERC  Gas  Tariff 

Septemt)er  7, 1993. 

Take  notice  that  on  August  31. 1993. 
Texas  Gas  Transmission  Corporation 
(Texas  Gas)  tendered  for  filing  as  part  of 
its  FERC  Gas  Tariff,  Original  Volume 
No.  1,  and  First  Revised  Volume  No.  2- 
A  the  following  revised  tariff  sheets, 
with  a  pro[>osed  effective  date  of 
October  1. 1993: 

FEBC  Gas  Tariff,  Oripnal  Volume  No.  1 

Eighth  Revised  Seventy-third  Revised  Sheet 

No.  10 
Eighth  Revised  Seventy-second  Revised 

Sheet  No.  IDA 
Eighth  Revised  Fifty-fourth  Revised  Sheet 

No.  11 
Eighth  Revised  Forty-fourth  Revised  Sheet 

No.  IIA 
Eighth  Revised  Forty-third  Revised  Sheet  No. 

IIB 

FEBC  Gas  Tariff.  First  Revised  Volume  No.  2- 
A 

Sixth  Revised  Sheet  No.  lOA 
Fifth  Revised  Sheet  No.  lOC 
Third  Revised  Sixth  Revised  Sheet  No.  11 


Texas  Gas  states  that  the  revised  tariff 
sheets  are  being  filed  pursuant  to 
Section  25  of  the  General  Terms  and 
Conditions  of  Texas  Gas's  FERC  Gas 
Tariff,  Original  Volume  No.  1,  and 
Section  21  of  the  General  Terms  and 
Conditions  of  Texas  Gas's  FERC  Gas 
Tariff.  First  Revised  Volume  No.  2-A. 
which  affords  Texas  Gas  the  right  to 
recover  the  costs  billed  to  Texas  Gas  by 
the  Federal  Energy  Regulatory 
Commission  via  the  FERC  ACA  Unit 
Charge  method.  That  unit  charge,  as 
determined  by  the  Commission,  is 
$.0026/Mcf  {$.0025/MMBtu  converted) 
as  set  forth  on  Texas  Gas's  Annual 
Charges  Bill  for  fiscal  year  1993.  to  be 
effective  October  1. 1993. 

Texas  Gas  states  that  copies  of  the 
revised  tariff  sheets  are  being  mailed  to 
Texas  Gas's  jurisdictional  customers 
and  interested  state  commissions. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion 
to  intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission,  825 
North  Capitol  Street.  NE..  Washington, 
DC  20426.  in  accordance  with  18  CFR 
385.214  and  385.211  of  the 
Commission's  Rules  and  Regulations. 
All  such  motions  or  protests  should  be 
filed  on  or  before  September  14, 1993. 
Protests  will  be  considered  by  the 
Commission  in  determining  the 
appropriate  action  to  be  taken,  but  will 
not  serve  to  make  protestants  parties  to 
the  proceeding.  Any  person  wishing  to 
become  a  party  must  file  a  motion  to 
intervene.  Copies  of  this  filing  are  on 
file  with  the  Commission  and  are 
available  for  public  inspection  in  the 
public  reference  room. 
Loia  D.  Cashell, 
Secretary. 
jFR  Doc.  93-22235  Filed  9-10-93;  8:45  ami 

BILUNO  COOC  e717-ei-M 


[Docket  No.  TM94-1-42-000] 

Transwestem  Pipeline  Company; 
Proposed  Changes  in  FERC  Gas  Tariff 

September  7. 1993. 

Take  notice  that  on  August  31. 1993 
Transwestem  Pipeline  Company 
(Transwestem)  tendered  for  filing  as 
part  of  its  FERC  Gas  Tariff.  Second 
Revised  Volume  No.  1.  the  following 
tariff  sheets,  with  a  proposed  effective 
date  of  October  1 . 1 993 : 

103rd  Revised  Sheet  No.  5 
9th  Revised  Sheet  No.  SA 
5th  Revised  Sheet  No.  5A.01 
3rd  Revised  Sheet  No.  5A.02 
3rd  Revised  Sheet  No.  5A.03 
3rd  Revised  Sheet  No.  5A.04 
7th  Revised  Sheet  No.  5B 


Transwestem  states  that  the  tariff 
sheets  referenced  above  are  being  filed 
to  adjust  Transwestem's  Annual  Charge 
Adjustment  (ACA)  pursuant  to  section 
23,  of  the  General  Terns  and  Conditions 
of  Transwestem's  FERC  Gas  Tariff. 
Second  Revised  Volume  No.  1.  The 
adjustment  of  the  ACA  Surcharge  is 
determined  each  fiscal  year  pursuant  to 
the  Commission's  Order  No.  472.  The 
ACA  Surcharge  of  $0.0025/dth  as 
determined  by  the  Commission  on  July 
26, 1993.  reflects  an  increase  of  $0.0003/ 
dth  from  the  currently  effective  ACA 
Surcharge  of  $0.0022/dth. 

Transwestem  states  that  copies  of  the 
filing  were  served  on  its  gas  utility 
customers,  interested  state 
commissions,  and  all  parties  to  this 
proceeding. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion 
to  intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission,  825 
North  Capitol  Street,  NE.,  Washington. 
DC  20426.  in  accordance  with  Rules  211 
and  214  of  the  Commission's  Rules  of 
Practice  and  Procedure.  All  such 
motions  or  protests  should  be  filed  on 
or  before  September  14,  1993.  Protests 
will  be  considered  by  the  Commission 
in  determining  the  appropriate  action  to 
be  taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  Copies 
of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection 
L*is  D.  CasfaeU, 
Secretary. 

|FR  Doc.  93-22241  Filed  »-10-93;  8:45  am) 
BtLUNO  cooc  tm-*^-m 


[Docket  Na  MT88-26-009] 
Transwestem  Pipeline  Co.;  Tariff  Filing 

September  7.  1993. 

Take  notice  that  on  August  31,  1993, 
Transwestem  Pipeline  Company 
(Transwestem),  tendered  for  filing  as 
part  of  its  FERC  Gas  Tariff.  Second 
Revised  Volume  No.  1.  the  following 
tariff  sheet: 

Effective  September  1.1993 
10th  Revised  Sheet  Na  73 

Transwestem  states  that  the  above- 
referenced  tariff  sheet  is  being  filed  by 
Transwrestem  to  modify  Section  19  of 
the  General  Terms  and  Conditions  of  its 
FERC  Gas  Tariff  to  reflect  certain 
organizational  changes  affecting 
Transwestem's  shared  operating 
personnel  and  facilities. 

Transwestem  requests  that  the 
Commission  grant  any  and  all  waivers 


of  its  mies.  regulati(>ns.  and  orders  as 
may  be  necessary  sc  as  to  permit  the 
tariff  sheet  submitted  by  it  to  become 
effective  September  1, 1993. 

Transwestem  stat  js  that  copies  of  the 
filing  were  served  u  x)n  all  of 
Transwestem's  gas  utility  customers, 
interested  state  commissions,  and  all 
parties  to  this  proceeding. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion 
to  intervene  or  protc  st  with  the  Federal 
Energy  Regulatory  Commission,  825 
North  Capitol  Street.  NE.,  Washington. 
DC  20426,  in  accordance  with  Rules  211 
and  214  of  the  Commission's  Rules  of 
Practice  and  Proced  ire.  All  such 
motions  or  protests  ihould  be  filed  on 
or  before  Septembet  14, 1993.  Protests 
will  be  considered  ty  the  Commission 
in  determining  the  £  ppropriate  action  to 
be  taken,  but  will  not  ser\'e  to  make 
protestants  parties  t}  the  proceeding. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  Copies 
of  this  filing  are  on  lie  with  the 
Commission  and  are  available  for  public 
inspection. 
Lois  D.  Casfaell,      1 
Secretary.  1 

IFR  Doc.  93-22228  Filjd  9-10-93;  8:45  ami 
BIUJNQ  COOC  tn7-«i-« 

[Docket  No.  TM94-1-.  10-000] 

TrunMine  Gas  Company;  Proposed 
Changes  in  FERC  Cias  Tariff 

September  7. 1993. 

Take  notice  that  en  August  31, 1993, 
Trunkline  Gas  Company  (Trunkline) 
tendered  for  filing  tlie  revised  tariff 
sheets  to  its  FERC  Gas  Tariff,  First 
Revised  Volume  No  1,  and  to  its  FERC 
Gas  Tariff,  Original  Volume  No.  2,  as 
reflected  in  Appendix  No.  1  attached  to 
the  filing,  with  a  pniposed  effective  date 
of  October  1,  1993. 

Tmnkline  states  tiat  the  above- 
referenced  tariff  sheets  are  being  filed  in 
accordance  with  the  Commission's 
Order  No.  472  and  f  ursuant  to  Section 
21  (Annual  Charge  /Vdjustment  (ACA) 
Provision)  of  the  General  Terms  and 
Conditions  of  TmnHine's  FERC  Gas 
Tariff,  First  Revised  Volume  No.  1. 

Trunkline's  current  ACA  Unit 
Surcharge  of  $0.002 1  per  Dt  effective 
October  1, 1992,  as  approved  by  the 
Commission's  Order  dated  September 
30,  1992  in  Docket  No.  TM93-1-30-000 
changes  to  $0.0025  ]jer  Dt  with  the 
tracking  of  the  ACA  Unit  Surcharge 
authorized  for  the  fiK:al  year  1993  and 
the  additional  increment  for  the  fiscal 
year  1992  adjustmert. 

Several  of  Trunkline's  rate  schedules 
involve  utiUzation  of  Trunkline's 


capacity  in  third  party  pipelines.  This 
filing  incorpo.-ates  ACA  revisions  filed 
by  these  third  party  pipelines  into 
Tmnkhne's  FERC  Gas  Tariff,  Original 
Volume  No.  2. 

Trunkline  states  that  copies  of  this 
letter  and  enclosures  are  being  served 
on  all  customers  subject  to  the  tariff 
sheets  and  the  applicable  state 
regulatory  agencies. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion 
to  intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission.  825 
North  Capitol  Street,  NE.,  Washington, 
DC  20426,  in  accordance  with 
§§385.214  and  385.211  of  the 
Commission's  Rules  and  Regulations. 
All  such  motions  or  protests  should  be 
filed  on  or  before  September  14, 1993. 
Protests  will  be  considered  by  the 
Commission  in  determining  the 
appropriate  action  to  be  taken,  but  will 
not  serve  to  make  protestants  parties  to 
the  proceeding.  Any  person  wishing  to 
become  a  party  must  file  a  motion  to 
intervene.  Copies  of  this  filing  are  on 
file  with  the  Commission  and  are 
available  for  public  inspection  in  the 
public  reference  room. 
L4>is  D.  CaslieU, 
Secretary. 
IFR  Doc.  93-22240  Filed  9-10-93;  8:45  am) 

BILUNC  CODE  CTIT-OI-M 


[Docket  No.  ER91-19S-011] 

Westenfi  Systems  Power  Pool; 
InformatiorMi  Filing 

September  7. 1993. 

Take  notice  that  on  July  30. 1993  the 
Western  Systems  Power  Pool  (WSPP) 
filed  certain  information  as  required  by 
Ordering  Paragraph  (D)  of  the 
Commission's  June  27, 1991  Order  (55 
FERC  1  61,495)  and  Ordering  Paragraph 
(C)  of  the  Commission's  June  1. 1992 
Order  on  Rehearing  Denying  Request 
Not  To  Submit  Information,  And 
Granting  In  Part  And  Denying  In  Part 
Privileged  Treatment.  Pursuant  to  18 
CFR  385.211,  WSPP  has  requested 
privileged  treatment  for  some  of  the 
information  filed  consistent  with  the 
June  1, 1992  order.  Copies  of  WSPP's 
informational  filing  are  on  file  with  the 
Commission,  and  the  non-privileged 
portions  are  available  for  public 
inspection. 
Lois  D.  Casfaell. 
Secretary. 
[FR  Doc  93-22226 Filed 9-10-93:  845  amj 
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ENVIRONMEMTAL  PROTECTION 
AGENCY 

[FRL-4728-*] 

Office  of  Air  and  Radiation, 
Management  of  the  Air  Docket 

AGENCY:  Environmental  Protection 

Agency. 

action:  Notice. 

SUMMARY:  The  Air  Docket  located  at  401 

M  St.  SVV.,  currently  operated  by  the 

EPA  office  of  General  Counsel  will  be 

operated  by  the  Office  of  Air  and 

Rddiation  effective  1  October  93.  Labot- 

Anderson  contractors  will  operate  the 

Air  Docket. 

FOR  FURTHER  INFORMATION  CONTACT: 

The  Air  Docket  401  M  St.  SVV.. 

Washington,  DC  20460.  Phone  202-260- 

7548. 

Jerry  Kurlrweg, 

Director,  Office  ofProf^m  Management 

Operation.  Office  of  Air  and  Radiation. 

|FR  Doc.  93-22296  Filed  9-10-93:  845  ami 

BILUNO  COOC  Mao-Ot-M 

[OPPTS-41039A;  FRL-4644-6J 

Thirty-Second  Report  of  the  TSCA 
Interagency  Testing  Committee; 
Reopening  Public  Comment  Period 
and  Extension  of  Testing  Proposal  and 
Interested  Party  Submission  Deadlines 

AGENCY:  Environmental  Protection 
Agency  (EPA). 

ACTION:  Reopening  Comment  Period, 
and  Extension  of  Testing  Proposal  and 
Interested  Party  Submission  E)eadlines. 
SUMMARY:  EPA  is  reopening  the  written 
comment  period  for  the  Thirty-Second 
Interagency  Testing  Committee  (ITC) 
Report,  published  in  the  Federal 
Register  of  July  16. 1993.  Additionally, 
EPA  is  extending  the  date  for  submitting 
written  testing  proposals,  and  notices  of 
interest  in  being  designated  an 
"interested  party"  in  the  TSCA  section 
4  testing  consent  order  development 
process  for  chemicals  designated  in  the 
Thirty-Second  ITC  Report. 
DATES:  Written  comments  on  the  Thirty 
Second  ITC  Report  must  be  received  by 
September  30. 1993.  Written  testing 
proposals  and  notice  of  interest  in  being 
designated  an  "intenested  party"  to  the 
development  or  monitoring  of  a  consent 
agreement  for  the  chemicals  designated 
for  dermal  absorption  testing  must  be 
received  by  October  29.  1993. 
ADDRESSES:  Send  six  copies  of  written 
submissions  to:  TSCA  I)ocket  Receipts 
(TS-790).  Office  of  Pollution  Prevention 
and  Toxics,  Environmental  Protection 
Agency.  Rm.  ET  G-99.  401  M  St.,  SW., 
Washington.  DC  20460.  Submissions 


should  bear  the  document  control 
number  (OPPTS-41039).  The  public 
record  supporting  this  action,  including 
comments  is  available  for  public 
inspection  in  Rm  ET  G-102  at  the 
address  noted  above  from  8  a.m.  to  noon 
and  1  p.m.  to  4  p.m..  Monday  through 
Friday,  except  holidays. 

FOR  FURTHER  INFORMATION  CONTACT: 
Susan  B.  Hazen.  Director. 
Environmental  Assistance  Division  |TS- 
799).  Office  of  Pollution  Prevention  and 
Toxics.  Environmental  Protection 
Agency,  401  M  St..  SW.,  Rm  E-543B. 
Washington.  IX:  20460.  (202)  554-1404. 
TDD  (202)554-0551. 

SUPPt.EMENTARY  INFORMATION: 

EPA  published  the  Thirty-Second  FTC 
Report  in  the  Federal  Register  of  July 
16.  1993  (58  FR  38490).  In  this  Report, 
the  ITC  revised  and  updated  the  FTC's 
priority  list  of  chemicals  by  designating 
35  chemicals  for  testing  under  TSCA 
section  4(a).  for  which  dermal  testing  is 
needed.  In  that  Federal  Register  Notice, 
EPA  solicited  comments  on  the  ITC 
Report,  with  the  comment  period 
closing  on  August  16. 1993.  EPA  also 
solicited  testing  consent  order  proposals 
and  asked  for  Notices  of  interest  in 
being  designated  "interested  parties", 
per  the  procedures  set  forth  at  40  CFR 
part  790.  In  the  Federal  Register  Notice, 
the  deadline  for  submitting  testing 
proposals  and  notices  of  interest  in 
being  designated  "interested  parties" 
was  September  14,  1993. 

EPA  has  received  requests  from  the 
Chemical  Manufacturers  Association. 
DuPont  Chemicals,  and  BASF 
Corporation  for  additional  time  to 
prepare  written  comments. 
Additionally,  CMA  requested  additional 
time  to  submit  written  testing  proposals. 
EPA  believes  these  requests  to  be 
reasonable  and  is  reopening  the  written 
comment  period  for  the  Thirty-Second 
FTC  Report  to  September  30.  1993.  In 
addition.  EPA  is  extending  the  time  to 
submit  written  testing  proposals  and 
notices  of  interest  in  being  designated 
an  "interested  party"  to  the 
development  or  monitoring  of  a  consent 
agreement  for  the  chemicals  designated 
for  dermal  absorption  testing  to  October 
29.  1993. 

Authority:  15  U.S.C.  2603. 

Dated:  August  27. 1993. 

Denise  M.  Kehner. 

Acting  Director.  Chemical  Control  Division, 
Office  of  Pollution  Prevention  and  Toxics. 
[FR  Doc.  93-22298  Filed  9-10-93:  8:45  am) 
WLUNO  cooE  isao-afr-F 


FEDERAL  EMERGENCY 
MANAGEMENT  AGENCY 

Meeting,  Federal  Emergency 
Management  Agency  Advisory  Board 

AGENCY:  Federal  Emergency 
Management  Agency  (FEMA). 
ACTION:  Notice  of  meeting. 

SUMMARY:  In  accordance  with  section 
10(a)(2)  of  the  Federal  Advisory 
Committee  Act.  5  U.S.C.  App.  1,  FEMA 
announces  a  meeting  of  the  FEMA 
Advisory  Board. 

NAME:  Federal  Emergency  Management 
Agency  Advisory  Board  (FAB). 
DATE  OF  MEETING:  September  28, 1993. 
Pl>CE:  Federal  Emergency  Management 
Agency,  Emergency  Information  and 
Coordination  Center,  500  C  Street,  SW.. 
Washington.  DC  20472. 
TIME:  September  28. 1993, 9  a.m.-3  p.m. 
PROPOSED  AGENDA:  General  orientation 
and  update  on  programs  and  issues 
concerning  FEMA. 

SUPPLEMENTARY  INFORMATION:  Members 
will  be  oriented  and  brought  current  on 
FEMA  programs  and  issues.  Senior 
FEMA  executives  will  discuss  FEMA 
programs,  including  emergency 
preparedness  initiatives.  The  meeting 
will  be  open  to  the  public  with 
approximately  10  seats  available  on  a 
first-come,  first-served  basis.  Members 
of  the  general  public  who  plan  to  attend 
the  meeting  should  contact  John  "Chili" 
Cole.  Confidential  Assistant  to  the 
Director  of  the  Federal  Emergency 
Management  Agency.  500  C  Street,  SW., 
Washington.  DC  20472.  (202)  646-3746. 
on  or  before  September  24, 1993. 
Minutes  of  the  meeting  will  be 
prepared  and  will  be  available  for 
public  viewing  upon  request  60  days 
after  the  meeting. 

Dated:  September  8. 1993. 
James  L.  Win. 
Director. 

(FR  Doc.  93-22338  Filed  9-10-93;  845  am) 
WUJNG  COOC  tris-oi-p 


FEDERAL  MARITIME  COMMISSION 

Item  Sutimitted  for  0MB  Review 

The  Federal  Maritime  Commission 
hereby  gives  notice  that  the  following 
item  has  been  submitted  to  OMB  for 
review  pursuant  to  the  Paperwork 
Reduction  Act  of  1980  (44  U.S.C.  3601, 
et.  seq.).  Requests  for  information, 
including  copies  of  the  collection  of 
information  and  supporting 
documentation,  may  be  obtained  from 
Norman  W.  Littlejohn,  Director,  Bureau 
of  Administration.  Federal  Maritime 
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Commission.  800  North  Capitol,  NW., 
room  900,  Washington,  DC  20573, 
telephone  number  (202)  523-5866. 
Comments  may  be  submitted  to  the 
agency  and  to  the  Office  of  Information 
and  Regulatory  Affairs,  Office  of 
Management  and  Budget,  Washington. 
DC  20503.  Attention:  Desk  Officer  for 
the  Federal  Maritime  Commission, 
within  15  days  after  the  date  of  the 
Federal  Register  in  which  this  notice 
appears. 

Summary  of  Item  Submitted  for  0MB 
Review 

46  CFR  Fart  530 

FMC  requests  extension  of  clearance 
for  46  CFR  530  which  provides 
procedures  for  the  expeditious 
processing  by  terminals  of  trucks  laden 
with  cargo  for  vessels  to  reduce 
congestion  and  delay  in  the  Fort  of  New 
YorL  The  Commission  estimates  a 
respondent  universe  of  10  with  an 
estimated  10  annual  responses  and  20 
manhour  burden.  Total  cost  to  the 
Federal  Government  is  estimated  at 
$150:  total  cost  to  respondents  is 
estimated  at  $400. 
Joseph  C  Polking. 
Secretory. 
|FR  Doc  93-22223  Filed  9-7-93;  5:01  pm| 
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Item  SutMDitted  for  0MB  Review 

The  Federal  Maritime  Commission 
hereby  gives  notice  that  the  following 
has  been  submitted  to  OMB  for  review 
pursuant  to  the  Paperwork  Reduction 
Act  of  1980  (44  U.S.C.  3501,  et  seq.). 
Requests  for  information,  including 
copies  of  the  collection  of  information 
and  supporting  documentation,  may  be 
obtained  from  Norman  W.  Littlejohn. 
Director.  Bureau  of  Administration, 
Federal  Maritime  Commission.  800 
North  Capitol  Street,  NW.,  room  900, 
Washington,  DC  20573,  telephone 
number  (202)  523-5866.  Comments  may 
be  submitted  to  the  agency  and  to  the 
Office  of  Information  and  Regulatory 
Affiairs.  Office  of  Management  and 
Budget.  Washington.  DC  20503. 
Attention:  Desk  Officer  for  the  Federal 
Maritime  Commission,  within  15  days 
after  the  date  of  the  Federal  Register  in 
which  this  notice  appears. 

Summary  of  Items  Submitted  for  OMB 
Review  46  CFR  Part  581 

The  Federal  Maritime  Commission 
requests  extension  of  the  clearance  for 
its  regulations  governing  the  filing  of 
service  contracts  issued  under  the 
provisions  of  section  8(c)  of  the 
Shipping  Act  of  1984.  These  regulations 
provide  for  the  filing  and  amendment  of 


service  contracts  and  their  essential 
terms,  and  the  record  ceeping 
requirements  associated  with  service 
contracts. 

The  Commission  e;  timates  a 
respondent  universe  of  100  and  with  an 
estimated  burden  of  (,926  annual 
manhours.  Total  estinated  annual  cost 
to  the  Government  fo  •  this  is  $337,813: 
estimated  annual  cosi  to  the  public  is 
$532,796. 
Joseph  C  Polking, 
Secretary. 

IFR  Doc  93-22211  Filec  9-10-93;  8:45  am) 
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Organization  and  Functions  of  th« 
Federal  Maritime  Commission;  CO.  1. 
Amdt  No.  24 

[This  amendment  t  d  Commission 
Order  1,  Organization  and  Functions, 
adds  the  Bureau  of  A  iministration 
(including  its  four  Offices)  so  as 
accurately  reflect  existing  organization, 
and  provides  for  delegation  of  certain 
authorities  to  the  Dirtictor  of  that  Bureau 
(including  one  autho;-ity  previously 
delegated  to  the  Director,  Bureau  of 
Tariffs,  Certification  luid  Licensing), 
with  redelegation  of  l>oth  authorities  to 
the  Director  of  its  Ofjice  of  Information 
Resources  Management.] 

In  Section  3.  Orgar  izatlonol 
Components, delete  subsections  (13)  to 
(18),  inclusive,*  retain  subsections  (14) 
to  (18)  inclusive  as  "l^ESERVED."  and 
add  a  new  subsectior  (13)  to  read  as 
follows: 
(13)  Bureau  of  Admijiistration 

a.  Office  of  Admin  strative  Services 

b.  Office  of  Budget  and  Financial 
Management 

c.  Office  of  Information  Resources 
Management 

d.  Office  of  Personiel. 

In  Section  4.  Lines  of  Responsibility. 
in  Subsection  4.04,  add  the  "Bureau  of 
Administration"  as  cne  of  the  entities 
which  reports  to  the  Managing  Director. 

In  Section  5.  Spec;  fie  Functions  of  the 
Organizational  Com  wnents  of  the 
Federal  Maritime  Commission,  delete 
subsections  (5.13)  to  (5.17).  inclusive,* 
retain  subsections  (5  14)  to  (5.17) 
inclusive  as  "RESERVED."  and  add  a 
new  subsection  (S.i: )  to  read  as  follows: 

5.13    The  Bureau  of  Administration 
is  responsible  for  thi  direct 
administration  and  ( oordination  of  the 
Offices  of:  Administrative  Services; 
Budget  and  Finandt  1  Management: 


*  The  Offices  deleted  ar  c  "Energy  and 
EnvironmenUi  linpact.**  "  Personnel."  "Budget  and 
Financial  ManagemenL"  '  Management  Evaluation 
and  Review,"  "Data  Syttens."  and  "Administrative 
Ser\ice»." 


Information  Resources  Management: 
and  Personnel.  The  Office  of  the 
Director  of  the  Bureau  of  Administration 
is  responsible  for  directing  and 
administering  the  Commission's 
Information  Security  Program,  which 
includes  an  active  oversight  and 
security  education  program  to  ensure 
effective  implementation  of  Executive 
Order  12356.  The  FMC  training  and 
development  function  is  also 
administered  within  the  Office  of  the 
Director.  The  Director  of  the  Bureau  of 
Administration  is  the  Commission 
representative,  as  Principal  Management 
Official,  to  the  Small  Agency  Council 
("SAC"),  and  is  a  member  of  SAC's 
Executive  Committee.  Other  program 
activities  of  the  Bureau  of 
Administration  are  carried  out  by  its 
Offices,  as  follows: 

(1)  The  Office  of  Administrative 
Services  directs  and  administers  a 
variety  of  management  services 
functions  that  principally  provide 
administrative  support  to  the  regulatory 
program  operations  of  the  Commission. 
The  Director  of  the  Office  is  the 
Commission's  Contracting  Officer.  The 
Office's  support  programs  include 
communications,  telecommunications, 
procurement  of  administrative  goods 
and  ser\'ices,  property  management. 
space  management,  printing  and 
copying  management,  mail  and  records 
services,  forms  and  graphic  designs, 
facilities  and  equipment  maintenance, 
and  transportation.  The  Office's  major 
functions  are  to  secure  and  furnish  all 
necessary  supplies,  equipment  and 
services  required  in  support  of  the 
Commission's  mission  and  to  formulate 
regulations.  poUcies,  procedures,  and 
methods  governing  the  use  and 
provision  of  these  support  services  in 
compliance  with  the  FAR,  the  Federal 
Pro{>erty  Management  Regulations,  the 
Federal  Information  Resources 
Management  Regulation,  and  other 
appropriate  Federal  guidelines. 

(2)  "The  Office  of  Budget  and  Financial 
Management  administers  the 
Commission's  financial  management 
program  and  is  responsible  for  optimal 
utilization  of  the  Commission's 
physical,  fiscal,  and  staffing  resources. 
The  Office  is  charged  with  interpreting 
government  budgetary  and  financial 
policies  and  programs,  and  developing 
annual  budget  justifications  for 
submission  to  the  Congress  and  OMB. 
The  Office  also  administers  internal 
controls  systems  for  agency  funds,  travel 
and  cash  management  programs,  and 
the  Commission's  imprest  fund.  The 
Director  of  the  Office  is  the 
Commission's  Chief  Financial  Officer. 

(3)  The  Office  of  Information 
Resources  Management's  major 
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functions  are:  planning  and  contract 
administration;  telecommunications/ 
database  management  and  application 
development;  and  records  management 
and  0MB  clearances.  The  Office  is 
delegated  responsibility  to  ensure  that 
the  Commission's  information  resources 
management  ("IRM")  program  is 
administered  in  a  manner  consistent 
with  the  Paperwork  Reduction  Act  of 
1980,  Public  Law  No.  96-511,  as 
amended  by  the  Paperwork  Reduction 
Authorization  Act  of  1986,  Public  Law 
No.  99-500,  and  other  appropriate 
Federal  guidelines. 

(4)  The  Office  of  Personnel  plans  and 
administers  a  complete  personnel 
management  program  including: 
recruitment  and  placement,  position 
classification  and  pay  administration, 
occupational  safety  and  health, 
employee  counseling  services,  employee 
relations,  workforce  discipline, 
performance  appraisal,  incentive 
awards,  retirement,  and  personnel 
security. 

In  Section  6,  Delegation  of 
Authorities.  Change  subsection  6.01  to 
read  as  follows: 

6.01    Pursuant  to  section  105  of 
Reorganization  Plan  No.  7  of  1961, 
August  12, 1961,  the  Federal  Maritime 
Commission  hereby  delegates  the 
specific  authorities  described  in 
subsequent  sections  of  this  Order  to  the 
officials  designated  therein,  subject  to 
the  limitations  prescribed  in  subsequent 
subsections  of  this  section,  as  follows: 

In  Section  9,  Specific  Authorities 
Delegated  to  the  Director,  Bureau  of 
Tariffs.  Certification  and  Licensing, 
delete  but  retain  as  "RESERVED" 
subsection  9.16  (fr(Hn  Amendment  No. 
18  of  December  9,  1991).  relating  to 
certification  of  ATFI  batch  Gling 
capability  (transferred  to  the  Bureau  of 
Administration  and  redelegated  to  the 
Office  of  Information  Resources 
Management). 

In  Section  12.  Public  Requests  for 
Information  and  Decisions,  in 
subsection  12.05  add  appropriate 
subsections  for  the  "Bureau  of 
Administration"  and  the  "Office  of 
Information  Resources  Management." 

Add  a  new  Section  14  to  read  as 
follows: 

Section  14,  Specific  Authorities 
Delegated  to.  and  Redelegated  by.  the 
Director,  Bureau  of  Administration 

14.01(a)    Authority  under  46  CFR 
part  514,  after  consultation  with  the 
Bureau  of  Tariffs.  Certification  and 
Licensing,  and  the  Office  of  the 
Managing  Director,  to  issue  letters 
notifying  applicants  for  certification  of 
ATFI  batch  filing  capability  that  their 


applications  have  or  have  not  been 
granted. 

(b)  The  authority  under  this 
subsection  is  redelegated  to  the  Director, 
Office  of  Information  Resources 
Management. 

14.02(a)    Authority  under  46  CFR 
514.21(m)(2).  after  consultation  with  the 
Bureau  of  Tariffs.  Certification  and 
Licensing,  the  Office  of  Budget  and 
Financial  Management,  and  the  Office 
of  the  Managing  Director,  to  evaluate 
and  approve  or  disapprove  by  letter  the 
accounting  or  charging  system  the 
applicant  intends  to  use  for  charging 
users  and  remitting  to  the  Commission 
indirect  (subsequent)  access  user  fees 
under  46  U.S.C  app.  1107a(d)(l)(BKii). 

(b)  The  authority  under  this 
subsection  is  redelegated  to  the  Director, 
Office  of  Information  Resources 
Management. 

Dated:  September  3, 1993. 
Williun  D.  Hathaway, 
Chairman. 
[PR  Doc.  91-22220  Filed  9-10-93;  8:45  am] 
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GENERAL  SERVICES 
ADMINISTRATION 

Request  for  Ideas/Comments— inter- 
city Telecommunications  Services — 
Further  jnlormation  for  Inclusion  In  the 
Post-FTS2000  Concept  Development 
Record 

SUMMARY:  The  federal  government 
currently  meets  its  needs  for  inter-city 
telecommunications  services  through 
the  FTS2000  program.  The  existing 
FTS2000  contracts  will  expire  in 
December  1998. 

The  federal  government  currently 
meets  its  needs  for  inter-city 
telecommunications  services  through 
the  FTS2000  program.  The  existing 
FTS2000  contracts  will  expire  in 
December  1998.  In  the  May  14. 1993, 
edition  of  the  Commerce  Business  Daily 
(Issue  PSA-0846)  the  federal 
government  made  known  its  desire  for 
a  free  and  open  discussion  of  ideas 
related  to  the  provision  of  intercity 
telecommunications  resources  to  its 
users  after  1998.  At  that  time,  the 
government  stated  that  it  would  accept 
ideas  and  conunents  from  all  interested 
parties  using  two  mechanisms.  First,  the 
government  requested  written 
comments  related  to  the  future 
provision  of  intercity 
telecommunications  services.  These 
comments  are  being  organized  into  a 
post-FTS2000  environment  concept 
development  record.  The  government 
will  make  this  record  available  to  the 


public  for  review  and  further  comment. 
Second,  the  government  aiuiounced  that 
it  would  conduct  a  conference  on 
October  19.  20.  and  21, 1993.  to  hear 
further  comments  and  encourage 
discussion  of  different  points  of  view  on 
the  post-FTS2000  environment.  Due  to 
requests  by  responding  parties  and  to 
ensure  that  all  ideas  are  heard,  the 
government  will  provide  for  two 
additional  mechanisms.  First,  in  order 
that  all  parties  have  an  opportunity  to 
respond  to  ideas  and  comments 
presented  at  the  October  Conference,  the 
conference  proceedings  will  be  added  to 
the  post-FTS2000  concept  development 
record  for  further  comment  by 
interested  parties.  Written  comments 
made  in  response  to  the  conference 
proceedings  may  be  submitted  to 
General  Services  Administration. 
Attention:  Concept  Development 
Conference.  7^0  Boeing  Court.  Vienna. 
VA  22182-3988,  by  fax  at  (703)  760- 
7523,  or  electronically  at 
concept@access.digex.com.  No 
comments  will  be  accepted  after 
December  1. 1993.  It  is  anticipated  that 
the  conference  proceedings  and  the 
concept  development  record  will  be 
available  for  public  review  in  the  CSA 
Public  Reading  Room  on  or  about 
November  1. 1993.  Second,  the 
government  will  accept  ideas  and 
comments  that  are  considered  as 
corporate  proprietary  information.  This 
proprietary  information  vtrill  be 
included  in  the  formal  concept 
development  record,  but  will  be 
physically  separated  from  the  publicly 
available  record. 

The  proprietary  information  will  be 
secured  by  the  General  Services 
Administration.  This  proprietary 
information  will  be  available  for  review 
only  by  appropriately  cleared  personnel. 
Comments  containing  proprietary 
information  may  be  submitted  only  with 
the  advance  written  coordination  v^th 
the  General  Services  Administration. 
Requests  to  provide  proprietary 
information  may  be  submitted  to  the 
General  Services  Administration, 
Attention:  Concept  Development 
Conference.  7980  Boeing  Court.  Vierma, 
VA  22182-3988.  or  by  fax  at  (703)  760- 
7523.  The  General  Services 
Administration  will  then  coordinate  the 
delivery  and  receipt  of  such 
information.  All  such  requests  must  be 
received  no  later  than  November  15. 
1993.  The  government  will  accept 
proprietary  information  beginning 
October  25. 1993,  but  no  later  than 
December  1. 1993. 
DATES:  The  Concept  Development 
Conference  is  scheduled  for  October  19- 
21, 1993.  The  government  will  accept 


proprietary  information  beginning 
October  25, 1993,  but  no  later  than 
December  1, 1993.  The  concept 
Development  Record  is  scheduled  for 
public  review  on/or  about  November  1, 
1993.  Request  to  provide  proprietary 
information  must  be  received  no  later 
ihan  November  15. 1993.  No  comments 
will  be  accepted  after  December  1. 1993. 
ADDRESSES:  Responses  to  this  Notice 
must  be  mailed  to:  General  Services 
Administration,  Attention:  Concept 
Development  Conference,  7980  Boeing 
Court.  Vienna.  VA  22182-3988. 
FOR  FURTHER  INfORMATTON  CONTACT: 
Delores  W.  Sharpe,  Contracting  Officer, 
(703)  760-7488  or  Darlene  Go^ns  at 
(703) 760-7487. 

SUPPI^MEMTARY  IHFOH»«ATWN:  The 
October  1993  Concept  Development 
Conference  will  be  held  at  the 
Department  of  Commeroe  Auditorium, 
located  at  100  14th  Street,  NW.. 
Washington,  DC 

Note:  The  Concept  Development  Record 
(Release  #1)  will  be  available  for  public 
review  only  beginning  September  7. 1993, 
Mon-Fri  from  8.15 — 445  p.m.  at  the  General 
Sen-ices  Administration  Bid  Room,  room 
1701  7lh  &  D  Streets,  SW.,  Washington,  this 
Record  contains  the  comments  received 
Aug-jst  1. 1993.  Copies  of  the  Concept 
Development  Record  will  be  available  on 
hard  copy  and  on  3.5"  MS-DOS  diskettes 
from  the  Department  of  Commerce.  National 
Technical  Information  Services  (NTIS),  5285 
Fort  Royal  Road,  Springfield,  VA  22161.  To 
place  your  order  for  a  copy  of  the  Concept 
Development  Record,  please  call  the  Sales 
Desk  at  (703)  487-4650.  Release  #2  of  the 
Concept  Development  Rectntl  will  be 
available  for  public  review  on/or  about 
November  1. 1993.  There  is  no  solicitation 
document 

Dated:  September  2. 1993. 
Barbara  R.  Norawortliy. 
Deputy  Director,  Neti^ork 
Telecommunications  Procurement  Division. 
(FR  Doc.  93-22213  Filed  9-10-93,  8:45  ami 
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DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Centers  for  Disease  Control  and 
Prevention 

Chronic  Disease  Prevention  and 
Control  National  Conference 

The  Centers  for  Disease  Ck)ntrol  and 
Prevention  (CDC),  the  Association  of 
State  and  Territorial  Health  Ofiidals, 
and  the  Association  of  State  and 
Territorial  Chronic  Disease  Program 
Directors  (ASTCDPD)  will  cosponsor  the 
following  meeting. 

Name:  Eighth  National  Conference  on 
Chronic  Disease  Prevention  and  Control: 


The  Role  of  Chronic  Disease  Prevention 
and  Control  in  Chenging  Health 
Environment. 

Times  and  Date: :  Registration— 12 
noon-6  p.m.,  Nov(  mber  16. 1993,  and 
throughout  the  conference.  8:30  a.ra.-5 
p.m..  November  i:-18.  1993.  8:30  a.m.- 
11  a.m.,  Novembei  19,  1993. 

The  preregistration  deadline  is 
October  25. 1993.  'reregistration  fee  is 
$40;  on-site  registration  fee  is  $45.  Make 
checks  payable  to  \STCDPD  and  mail  to 
Chronic  Disease  C  mference. 
Professional  and  Scientific  Associates, 
Inc.,  2635  Century  Parkway,  suite  990. 
Atlanta,  Georgia  3i)345. 

Place:  Westin  Gown  Center  Hotel, 
One  Pershing  Road.  Kansas  City. 
Missouri  64108,  telephone  800/228- 
3000  or  816/474-<400.  Conference 
attendees  receive !  pecial  room  rates  of 
$66.63  for  single  and  $100.78  for  double 
occupancy.  Resenations  should  be 
made  directly  witli  the  hotel. 

Status:  Open  to  the  public,  limited 
only  by  available  !  pace. 

Purpose:  Attend  ees  from  around  the 
nation  and  the  world  will  have  both 
structured  and  inf  3rmal  opportunities  to 
exchange  informaion,  skills, 
knowledge,  and  experiences  related  to 
chronic  disease  prevention  and  control. 

Matters  To  Be  Liscussed:  Topics  to  be 
presented  will  include  worksite  health 
promotion;  nutrition  and  health; 
chronic  disease  ar  d  young  people; 
diabetes  epidemiology;  cancer 
epidemiology;  older  adults  and  their 
health;  cardiovascular  disease 
epidemiolog>';  tobacco  and  health;  using 
local  data  for  decision  making;  the  aging 
American;  buildicg  community 
partnerships  for  hsalthy  behavioral 
change  in  schools  and  pitfalls  of 
community  intervention. 

Contact  Person  for  More  Information: 
Mr.  Jack  Friel.  Chief,  Conference 
Management  Operations.  National 
Center  for  Chronic  Disease  Prevention 
and  Health  Promotion,  CDC,  4770 
Buford  Highway.  NE..  Mailstop  K-43, 
Atlanta,  Georgia  30341-3724,  telephone 
404/488-5390. 

Dated:  September  2, 1993. 
Elvin  Ifilyer, 

Associate  Director  for  Policy  Coordination, 
Centers  for  Disease  Control  and  Prevention 
(CDC). 

[FR  Doc  93-22257  Filed  9-10-93;  8:45  am) 
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Advisory  Committee  on  Immunization 
Practices;  Meettirg 

In  accordance  v.ith  sertion  10(a)(2)  of 
the  Federal  Advisory  Committee  Act 
(Pub.  L.  92-463),  he  Centers  for  Disease 
Control  and  Prevention  (CDC) 


announces  the  following  committee 
meeting: 

Name:  Advisory  Committee  on 
Immuniration  Practices. 

Times  and  Dates:  8  a.m.-5:30  p.m., 
October  6,  1993;  8:30  a.m.-12:45  p.m., 
October  7, 1993. 

Place:  CDC,  Auditorium  A,  Building 
2. 1600  Clifton  Road,  NE.,  Atlanta, 
Georgia  30333. 

Status:  Open  to  the  public,  limited 
only  by  the  space  available. 

Purpose:  The  committee  is  charged 
with  advising  the  Director,  CDC,  on  the 
Appropriate  uses  of  immunizing  agents. 
\Klatters  To  Be  Discassed:  The 
cori^mittee  will  discuss  antiviral 
recoitmiendations  for  influenza; 
licensure  of  rimantadine;  antiviral 
resistance  to  amantadine  and 
rimantadine;  recommendation  for  use  of 
meningococcal  vaccines;  varicella 
disease  and  vaccine;  drug  resistant 
pneumococcal  infections;  need  for  4th 
dose  DTP  vaccine  at  15-18  months; 
liberalization  of  the  time  of  first  measles 
vaccine  dose  to  12-15  months  of  age; 
recommendation  for  use  of  BCG 
vaccine;  and  cost  benefit  of  childhood 
vaccinations. 

The  agenda  also  includes  a 
presentation  on  the  President's  new 
immunization  initiative;  update  on  the 
National  Vaccine  Program;  childhood 
immunization  schedule;  reconsideration 
of  the  timing  of  the  third  dose  of  oral 
poliovirus  vaccine  (OPV);  enhanced 
inactivated  polio  virus-OPV  combined 
schedules;  the  Institute  of  Medicine's 
review  of  adverse  consequences  of 
vaccines  other  than  pertussis  and 
rubella;  and  an  update  on  the  Injury 
Compensation  Program.  Other  matters 
of  relevance  among  the  committee's 
objectives  may  be  discussed. 

Agenda  items  are  subject  to  change  as 
priorities  dictate. 

CONTACT  PERSON  FOR  MORE  INFORMATION: 
Gloria  A.  Kovach,  Staff  Specialist,  CDC 
(1-B72),  1600  Clifton  Road,  NE.. 
Mailstop  A20.  Atlanta.  Georgia  30333. 
telephone  404/639-3851. 

Dated:  September  2, 1993. 
Ehrin  Hilycr, 

Associate  Director  for  Policy  Coordination, 
Centers  for  Disease  Control  and  Prevention 
(CDC). 

jFR  Doc  93-22256  Filed  9-10-93:  8:45  ami 
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National  Committee  on  Vital  and  Health 
Statistics  (NCVHS)  Sut>committee  on 
Mental  Health  Statistics;  Meeting 

Pursuant  to  Public  Law  92-463.  the 
National  Center  for  Health  Statistics 
(NCHS).  Centers  for  Disease  Control  and 
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Prevention  (CDC),  announces  the 
following  committee  meeting. 

Name:  NCVHS  Subcommittee  on 
Mental  Health  Statistics. 

Time  and  Date:  9:30  a.m.-3;30  p.m.. 
October  19.  1993. 

Place:  Room  503A-529A.  Hubert  H. 
Humphrey  Building.  200  Independence 
Avenue.  SW..  Washington.  DC  20201. 

Status:  Open. 

Purpose:  The  subcommittee  will 
examine  the  need  to  advance 
interagency  collaboration  and  explore 
health  care  reform  implications  for 
mental  health  data. 

ContxKt  Person  for  More  Information: 
Substantive  program  information  as 
well  as  summaries  of  the  meeting  and  a 
roster  of  committee  members  may  be 
obtained  from  Gail  F.  Fisher,  Ph.D., 
Executive  Secretary,  NCVHS,  NCHS, 
room  1100,  Presidential  Building,  6525 
Belcrest  Road,  Hyattsville,  Maryland 
20782.  telephone  number  301/436- 
7050. 

Dated:  September  2,  1993 
ElvinHilyer, 

Associate  Director  for  Policy  Coordination. 
Centers  for  Disease  Control  and  Prevention 
(CDC). 
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Health  Car*  Rnandng  Administration 

Public  Information  Collection 
Requirements  OCR)  Sut}mitted  to  the 
Office  of  Management  and  Budget 
(OMB)  for  Clearance 

agency:  Health  Care  Financing 
Administration.  HHS. 
ACTION:  Notice. 

The  Health  Care  Financing 
Administration  (HCFA).  Department  of 
Health  and  Human  Services,  has 
submitted  to  OMB  the  following 
proposals  for  the  collection  of 
infcnnation  in  compliance  with  the 
Paperwork  Reduction  Act  (Public  Law 
96-511). 

\.Type  of  Request:  Extension;  Title  of 
Information  Collection:  Chronic  Renal 
Disease  Medical  Evidence  Report:  Form 
No.: HCFA-2728;  t/se.This  form  is  used 
to  determine  entitlement  to  Medicare  for 
chronic  renal  patients  and  by  HCFA  to 
collect  data  for  research  and  p>oUcy 
decisions  on  this  population; 
Frequency.  On  occasion;  Respondents: 
Businesses  or  other  for  profit,  small 
businesses  or  organizations,  individuals 
or  households:  Estimated  Number  of 
Responses:  60.000:  Avproge  Hours  Per 
Response:  0.42;  Total  Estimated  Burden 
Hours:  25,200. 

2.  Type  of  Request  Reinstatement; 
Title  of  Information  Collection: 


Medicare  Common  Claims  Form;  Form 
Nos.:  HCFA-1500.  HCFA-1490S  and 
HCFA-1490U:  Use:  These  are 
standardized  forms  for  use  in  the 
Medicare/Medicaid  programs  to  apply 
for  reimbursement  for  covered  services. 
Use  of  these  forms  will  reduce  the  cost 
and  administrative  burdens  associated 
with  claims:  Frequency:  On  occasion: 
Respondents:  State  or  local 
governments,  businesses  or  other  for 
profit,  small  businesses  or 
organizations:  Estimated  Number  of 
Responses:  546,115,406;  Average  Hours 
Per  Response:  0.13:  Total  Estimated 
Burden  Hours:  70.995,002.78. 

3.  Type  of  Request:  Extension:  Title  of 
Information  Collection:  Social  Security 
Office  Report  of  State  Buy-In  Problem; 
Form  No.:  HCFA-1957;  t/se:This  form 
is  used  in  the  resolution  of  beneficiary 
complaints  regarding  State-buy-in. 
Under  the  State  Buy-In  Program.  States 
enroll  certain  groups  of  needy  people  in 
the  Part  B  Supplementary  Medical 
Insurance  (SMI)  Program  and  pay  their 
premiums:  Frequency:  On  occasion: 
Respondents:  Individuals  or 
households.  State  or  local  governments. 
Federal  agencies  or  employees: 
Estimated  Number  of  Responses: 
22.000;  Average  Hours  Per  Response: 
0.291:  Total  Estimated  Burden  Hours: 
6,402. 

A.Type  of  Request:  Revision;  Title  of 
Information  Collection:  Medicare 
Physician  Survey  Form;  Form  No.: 
HCFA-412  (formerly  HCFA-R-15);  Use: 
The  survey  form  will  be  used  to  collect 
input  from  the  physician  community 
regarding  Medicare  contractors'  service 
and  to  produce  improvements  in  the 
quality  of  services  rendered  by  the 
cont.-actors-  The  present  contractor 
evaluation  process  does  not  include 
comments  from  physicians;  Frequency: 
Annually;  Respondents:  Individuals  or 
households,  businesses  or  other  for- 
profit,  small  businesses  or 
organizations:  Estimated  Number  of 
Responses:  22,000;  Average  Hours  Per 
Response:  0.25;  Total  Estimated  Burden 
Hours:  5.500. 

5.  Type  of  Request:  New;  Title  of 
Information  Collection:  Beneficiary 
Survey  Form;  Form  No.:  HCFA-413; 
Use:  The  survey  form  will  be  used  to 
collect  input  from  the  beneficiary 
community  regarding  Medicare 
contractors'  service  and  to  produce 
improvements  in  the  quality  of  services 
rendered  by  the  contractors.  The  present 
contractor  evaluation  process  does  not 
include  comments  frt)m  beneficiaries; 
Frequency:  Annually;  Respondents: 
Individuals  or  households,  businesses 
or  other  for-profit,  small  businesses  or 
organizations;  Estimated  Number  of 
Responses:  9,000:  Average  Hours  Per 


Response:  0.25;  Total  Estimated  Burden 
Hours:  2,250. 

6.  Type  of  Request:  Reinstatement; 
Title  of  Information  Collection:  ICR  in 
42  CFR  447.253  Medicaid  Payment  Rate 
Changes  for  Inpatient  Hospital  or  Long 
Term  Care  Services;  Form  No.:  HCFA- 
R-117;  L'se:  These  regulatory  provisions 
require  the  Medicaid  agency  to  submit, 
along  with  their  State  plan  amendment, 
assurances  and  related  information 
whenever  the  State  makes  any  change  to 
its  method  and  standards  for 
determining  payment  rates:  Frequency: 
On  occasion:  Respondents:  State  or  local 
governments;  Estimated  Number  of 
Responses:  54;  Average  Hours  Per 
Response:  1 :  Total  Estimated  Burden 
Hours:  54. 

7.  Type  o//?eques(;  Reinstatement; 
Title  of  Information  Collection:  ICR  in 
42  CFR  441.302  and  42  CFR  441.303 
Home  &  Community-Based  Services: 
Waiver  Requirements;  State  Medicaid 
Manual  Sections  4442-4445;  Form  No.: 
HCFA-8003:  Use:  Under  a  secretarial 
waiver.  States  may  offer  a  wide  array  of 
home  and  community-based  services  to 
individuals  who  would  otherwise 
require  institutionalization.  States 
requesting  a  waiver  must  provide 
certain  assurances,  documentation,  and 
cost  and  utilization  estimates: 
Frequency:  When  a  State  requests  a 
waiver  or  waiver  renewal;  Respondents: 
State  or  local  governments;  Estimated 
Number  of  Responses:  50;  Average 
Hours  Per  Response:  200;  Tofa7 
Estimated  Burden  Hours:  10,000. 

8.  Type  of  Request:  Reinstatement: 
Title  of  Information  Collection: 
Medicare  Peer  Review  Organizations 
(PROs)  Reporting  Forms:  Form  Nos.: 
HCFA-613  through  627;  L'se:  PROs  are 
authorized  to  review  inpatient  and 
outpatient  services  for  quality  of  care 
provided  and  to  eliminate  unreasonable, 
unnecessary,  and  inappropriate  care 
provided  to  Medicare  beneficiaries.  The 
PROs  are  required  to  report  the  results 
of  the  review  to  HCFA;  Frequency:  Five 
monthly  reports  and  five  quarterly 
reports;  Respondents:  State  or  local 
governments;  Estimated  Number  of 
Responses:  3.180  monthly  reports  and 
1.060  quarterly  reports:  Average  Hours 
Per  Response:  0.25;  Total  Estimated 
Burden  Hours:  795  monthly  and  265 
quarterly  for  a  total  of  1,060. 

9.  T>77eo//?e<7uest:  Reinstatement: 
Title  of  Information  Collection:  Uniform 
Institutional  Provider  Claim  Form:  Form 
No.:  HCFA-1450:  Use:  All  claims 
processed  by  Medicare  fiscal 
intermediaries,  providers,  and  Medicaid 
State  agencies  must  be  submitted  on  the 
HCFA-1450  form,  or  via  electronic 
media  using  the  HCFA-1450  data  set. 
The  form  contains  specific  data 
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elements  relative  to  patient  information, 
diagnostic  codes  and  billing.  The  form 
will  also  reduce  the  processing  costs, 
expedite  payment,  and  facilitate  record 
maintenance.  No  information  of  a 
sensitive  nature  is  requested  on  the 
form.  A  similar  form  HCFA-1450, 
designated  as  UB-82,  has  been  in  use 
for  a  number  of  years,  the  current 
revised  version  is  designated  as  the  UB- 
92  and  contains  various  improvements 
recommended  by  the  National  Uniform 
Billing  Commission  (NUBC).  The 
NUBC,  is  composed  of  representatives 
of  the  health  industry.  Because  the 
revised  form  is  a  joint  effort  of  the 
respondents,  HCFA  expects  a  high 
degree  of  acceptance  by  the  industry. 
After  approval,  the  form  will  be  phased 
in,  and  by  April  1, 1994  will  be  the 
preferred  billing  format  for  Medicare 
and  Medicaid  services.  Frequency:  As 
Needed;  Respondents:  Hospitals,  other 
providers,  fiscal  intermediaries,  State 
Medicaid  agencies;  Estimated  Number 
of  Responses:  193.168.729  ;  Average 
hours  Per  Response:  Varies  from  9 
minutes  per  hard  copy  bill,  to  one  half 
a  minutes  for  electronic  billing;  8:  Total 
Estimated  Burden  Hours:  7,057,685. 

Additional  Information  or  Comments: 
Call  the  Reports  Qearance  Office  on 
(410)  966-5536  for  copies  of  the 
clearance  request  packages.  Written 
comments  and  recommendations  for  the 
proposed  information  collections 
should  be  sent  within  30  days  of  this 
notice  directly  to  the  0MB  Desk  Officer 
designated  at  the  following  address: 
OMB  Human  Resources  and  Housing 
Branch,  Attention:  Allison  Eydt.  New 
Executive  Office  Building,  room  3001, 
Washington,  DC  20503. 

Dated:  September  2, 1993. 

Bruce  CVladeck. 

Administrator.  Health  Care  Financing 
Administration. 

IFR  Doc.  93-22335  Filed  »-10-93;  8:45  ami 
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Hearing:  Reconsktefatfon  of 
Disapproval  of  Hem  York  State  Plan 
Amendment  (SPA) 

AGENCY:  Health  Care  Financing 
Administration  (HCFA).  HHS. 
ACTION:  Nodce  of  hearing. 

SUMMARY:  This  notice  announces  an 
administrative  hearing  on  October  20, 
1993,  at  10  a.m.  in  room  230,  26  Federal 
Plaza.  New  York.  New  York,  to 
reconsider  our  decision  to  disapprove 
New  York  SPA  90-11. 
CLOSmo  DATE:  Requests  to  participate  in 
the  hearing  as  a  partv  must  be  received 
by  the  Docket  Clerk  by  September  28. 
1993. 


FOR  FURTHER  INFORMATION  CONTACT: 
Docket  Clerk.  HCFA  Hearing  Staff. 
Groundfloor,  Meidowwood  East 
Building.  1849  Gvvynn  Oak  Avenue. 
Baltimore.  Maryland  21207,  Telephone: 
(410) 597-3013. 

SUPPLEMENTARY  IHFORMATION:  This 
notice  announce;  an  administrative 
hearing  to  reconsider  our  decision  to 
disapprove  New  York  State  plan 
amendment  (SP/ )  number  90-11. 

Section  1116  o:  the  Social  Security 
Act  (the  Act)  and  42  CFR,  part  430, 
establish  Departrient  procedures  that 
provide  an  administrative  hearing  for 
reconsideration  c  f  a  disapproval  of  a 
State  plan  or  plan  amendment.  The 
Health  Care  Fina  icing  Administration 
(HCFA)  is  requinid  to  publish  a  copy  of 
the  notice  to  a  St  >te  Medicaid  agency 
that  informs  the  i  gency  of  the  time  and 
place  of  the  hearing  and  the  issues  to  be 
considered.  If  we  subsequently  notify 
the  agency  of  adc  itional  issues  that  will 
be  considered  at  he  hearing,  we  will 
also  publish  that  notice. 

Any  individua  or  group  that  wants  to 
participate  in  the  bearing  as  a  party 
must  petition  the  Hearing  Officer  within 
15  days  after  publication  of  this  notice, 
in  accordance  wi  ii  the  requirements 
contained  at  42  CFR  430.76(b)(2).  Any 
interested  person  or  organization  that 
wants  to  particip  ite  as  amicus  curiae 
must  petition  the  Hearing  Officer  before 
the  hearing  begins  in  accordance  with 
the  requirements  contained  at  42  CFR 
430.76(c). 

If  the  hearing  i;  later  rescheduled,  the 
Hearing  Officer  will  notify  all 
participants. 

The  State  of  New  York  submitted  SPA 
90-11  wnth  a  requested  effective  date  of 
January  1, 1987,  which  would  change 
significantly  the  methods  and  standards 
for  setting  payme  it  rates  for  long  term 
care  facility  servi  »s. 

Federal  regulat  ons  at  42  CFR 
430.12(c)  require  a  State  plan  to  be 
amended  to  reflect  new  or  revised 
Federal  statutes  or  regulations  or  a 
material  change  ii  any  phase  of  State 
law,  organization  policy,  or  State 
agency  operation,  in  accordance  with 
Federal  regulations  at  42  CFR 
447.253(h).  the  Medicaid  agency  must 
comply  with  the  ])ublic  notice 
requirements  at  42  CFR  447.205  when  it 
is  proposing  significant  changes  to  its 
methods  or  standi  irds  for  setting 
payment  rates  for  inpatient  hospital  or 
long  term  care  facility  services.  Section 
447.205(d)(1)  reqiires  that  the  notice  be 
published  before  he  proposed  effective 
date  of  the  change . 

The  issue  in  this  matter  is  whether 
New  York  met  Fe<leral  regulations  at  42 
CFR  447.253(h)  ai  d  447.205  regarding 
public  notice  for  this  amendment. 


HCFA  believes  the  proposed  January 
1, 1987.  effective  date  was  not 
approvable  because  the  State  did  not 
publish  public  notice  for  this 
amendment  until  April  1,  1992. 
Therefore,  the  earliest  approvable 
effective  date  for  this  amendment  was 
April  2, 1992.  the  day  following  the 
April  1  publication  in  the  New  York 
State  Register. 

The  State's  position  is  that  the  Federal 
regulations  at  42  CFR  447.253(h)  and 
447.205  regarding  public  notice  were 
met  for  this  amendment.  An  October  22, 
1986,  publication  in  the  New  York  State 
Register  reflected  that  the  Regional 
Input  Price  Adjustment  Factor  (RIPAF) 
was  added  to  the  State  of  New  York's 
Resource  Utilization  Grouping  (RUG) 
methodology  by  SPA  TN  87-07.  The 
State  believes  that  the  October  22.  1986, 
notice  is  sufficient  for  TN  90-11 
because  amendment  TN  90-11  is  simply 
a  resubmission  of  amendment  TN  87-07 
which  was  invalidated  by  the  United 
States  Court  of  Appeals  for  the  Second 
Circuit.  The  Court  invalidated  TN  87-07 
because  the  State  failed  to  make  the 
required  findings  regarding  the 
establishment  of  reasonable  and 
adequate  rates.  The  State  believes  It  was 
not  required  to  give  a  second,  identical 
notice  for  the  resubmitted  amendment 
and  that  nursing  facilities  challenging 
amendment  TN  90-11  had  actual  notice 
of  the  amendment,  as  evidenced  by  its 
identification  in  litigation  brought  by 
them.  The  State  claims  this  is  an 
acceptable  substitute  for  the 
constructive  notice  provided  by 
publication  in  the  State  Register. 

HCFA  has  determined,  and  the  State 
does  not  dispute,  that  the  RIPAF 
adjustment  methodology  is  a  significant 
change  to  the  State's  methods  and 
standards  for  setting  Medicaid  nursing 
facility  payment  rates.  When  the  District 
Court  and  the  Second  Circuit  Court  of 
Appeals,  in  the  case  of  Pinnacle  Nursing 
Home,  eta]^f.  Axelrod,  et.  al.  declared 
SPA  87-07  null  and  void,  the  State  was 
enjoined  fi-crni  using  the  RIPAF 
adjustment  methodology.  HCFA 
believes  that  the  reestablishment  of  the 
RIPAF  adjustment  methodology  through 
TN  90-11  requires  the  publication  of  a 
public  notice  to  inform  the  public  that 
the  RIPAF  will  be  reinstituted.  This 
change  represents  a  significant  change 
to  the  State's  methods  and  standards  for 
determining  Medicaid  nursing  facility 
payment  rates,  which  in  accordance 
with  the  Federal  regulations  at  42  CFR 
447.253(h)  and  447.205  require  the 
publication  of  a  new  pubhc  notice, 
separate  and  distinct  from  the  public 
notice  provided  for  TN  87-07.  In 
accordance  with  these  regulations, 
HCFA  believes  the  earliest  approvable 
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effective  date  for  this  amendment  was 
April  2. 1992. 

While  the  regulations  at  §  447.205 
provide  for  some  exceptions  to  the 
requirement  of  providing  public  notice 
of  significant  proposed  changes  in 
methods  and  standards  for  setting 
payment  rates  (e.g.,  the  change  is 
required  by  court  order),  there  is  no 
exception  applicable  to  this  case. 

The  notice  to  New  York  announcing 
an  administrative  hearing  to  reconsider 
the  disapproval  of  its  SPA  reads  as 
follows: 

Mr.  Michael  Dowling. 

Commissioner. 

New  Yorl(  State  Department  of  Social 

Service*. 
40  North  Pearl  Street. 
Albany.  New  York  12243-0001. 

Dear  Mr.  Dowling:  I  am  responding  to  your 
request  for  recoiuideration  of  the  decision  to 
disapprove  New  York  State  Plan  Amendment 
(SPA)  90-11. 

The  SUte  of  New  York  tubmitted  SPA  90- 
11  with  ■  requested  effective  date  of  January 
1. 1987,  which  would  change  significantly 
the  methods  and  standards  for  setting 
payment  rates  for  long  term  care  facility 
services. 

In  accordance  with  Federal  regulations  at 
42  CFR  447.2S3(h).  the  Medicaid  agency 
must  comply  with  the  public  notice 
requirements  at  42  CFR  447.205  when  it  is 
proposing  significant  changes  to  its  methods 
or  standards  for  setting  payment  rates  for 
inpatient  hospital  or  long  term  care  facility 
services.  Section  447.205(d)(1)  requires  that 
the  notice  be  published  liefbre  the  prof>osed 
effective  date  of  the  change. 

The  issue  in  the  matter  is  whether  New 
York  meets  Federal  regulations  §§447.2S3(h) 
and  447.205  regarding  public  notice  for  this 
amendment 

I  am  scheduling  a  hearing  on  your  request 
for  reconsideration  to  be  held  on  October  20, 
1993.  at  10  a.m..  in  room  230.  26  Federal 
Plaza.  New  York,  New  York.  If  this  date  is 
not  acceptable,  we  would  be  glad  to  set 
another  date  that  is  mutually  agreeable  to  the 
parties.  The  hearing  will  be  governed  by  the 
procedures  prescribed  at  42  CFR.  part  430. 

I  am  designating  Mr.  Stanley  Krisstar  as  the 
presiding  officer.  If  these  arrangements 
present  any  problems,  please  contact  the 
Docket  Clerk.  In  order  to  focilitate  any 
communication  which  may  be  necessary 
between  the  parties  to  the  hearing,  please 
notify  the  Docket  Qerk  of  the  names  of  the 
individuals  who  will  represent  the  State  at 
the  hearing.  The  Docket  Gerk  can  be  reached 
at  (410)  S97-3013. 
Sincerely, 

Bruce  C  Vladeck, 
Administrator. 

Aulhofity:  Section  1116  of  the  Social 
Security  Act  (42  U.S.C  1316);  42  CFR  430.18. 
(Catalog  of  Federal  Domestic  Assistance 
Program  No.  13.714,  Medicaid  Assistance 
Program) 


Dated:  September  1. 1993. 
Bruce  C  Vladeck. 

Administrator,  Health  Care  Financing 

Administration. 

|FR  Doc  93-22334  Filed  9-10-93;  8:45  am) 
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National  Institutes  of  Health 

Recombinant  DNA  Research:  Action 
Under  the  Guidelines 

AGENCY:  National  Institutes  of  Health. 
PHS.  DHHS. 

action:  Notice  of  Action  Under  the  NIH 
Guidelines  for  Research  Involving 
Recombinant  DNA  Molecules. 

summary:  This  notice  sets  forth  an 
action  to  be  taken  by  the  Director, 
National  Institutes  of  Health  (NIH), 
under  the  May  7, 1986.  NIH  Guidelines 
for  Research  Involving  Recombinant 
DNA  Molecules  (51  FR  16958). 
FOR  FURTHER  INFORMATION  CONTACT: 
Additional  information  can  be  obtained 
from  Dr.  Nelson  A.  Wivel,  Director, 
Office  of  Recombinant  DNA  Activities 
(ORDA),  OfGce  of  Science  Policy  and 
Technology  Transfer.  National  Institutes 
of  Health.  Building  31,  room  4B11, 
Bethesda.  Maryland  20892.  (301)  49&- 
9838. 

SUPPLEMENTARY  INFORMATION:  Today, 
one  action  is  being  promulgated  under 
the  NIH  Guidelines  for  Research 
Involving  Recombinant  DNA  Molecules. 
This  proposed  action  was  published  for 
comment  in  the  Federal  Register  of 
November  2, 1992  (57  FR  48584),  and 
reviewed  and  recommended  for 
approval  by  the  NIH  Recombinant  DNA 
Advisory  Committee  (RAG)  at  its 
meeting  on  December  3—4, 1992. 

I.  Background  Information  and 
Decisions  on  Action  Under  the  NIH 
Guidelines 

A.  Addition  of  Appendix  D-XLVl  to  the 
NIH  Guidelines 

In  a  letter  dated  October  8, 1992.  Dr. 
James  M.  Wilson,  University  of 
Michigan  Medical  Center,  Ann  Arbor, 
Michigan,  submitted  a  human  gene 
therapy  protocol  to  the  Recombinant 
DNA  Advisory  Committee  for  formal 
review  and  approval.  The  title  of  this 
protocol  is:  Gene  Therapy  of  Cystic 
Fibrosis  Lung  Diseases  Using  El  Deleted 
Adenoviruses:  A  Phase  I  Trail.  This 
request  was  published  for  comment  in 
the  Federal  Register  of  November  2. 
1992  (57  FR  49584). 

The  protocol  was  reviewed  and 
recommended  for  approval  during  the 
RAC  meeting  of  December  3-4, 1992,  by 
a  vote  of  16  in  favor,  0  opposed,  and  no 
abstentions.  Approval  of  the  protocol 


was  contingent  on  the  following 
stipulations:  (1)  The  patient  eligibility 
criterion  in  the  Informed  Consent 
document  requiring  that  patients  are 
documented  to  be  sterile  will  be 
replaced  with  a  statement  suggesting 
that  all  patients  should  exercise 
appropriate  birth  control  methods;  (2) 
the  expected  benefits  of  the  procedure 
should  be  clearly  stated  in  the  first 
section  of  the  document;  (3)  submission 
of  a  revised  Informed  Consent  document 
incorporating  minor  changes  suggested 
by  committee  members;  and  (4)  the 
demonstration  that  there  is  less  than  one 
replication-competent  adenovirus 
particle  per  20  milliliters  of  vector 
supernatant. 

On  June  24. 1993.  Dr.  Wilson 
submitted  sequencing  information  on 
the  recombinant  adenovirus  vector, 
Ad.CF-CFTR,  that  will  be  used  in  the 
protocol.  On  August  2. 13,  and  16,  Dr. 
Wilson  submitted  materials  to  satisfy 
the  rest  of  the  stipulations.  These 
materials  were  reviewed  by  primary 
reviewers  of  the  protocol,  and  it  was 
determined  that  the  stipulations  of  the 
RAC  were  met.  The  following  section 
may  be  added  to  Appendix  D: 

"Appendix  D-XLVI 

"Dr.  James  M.  Wilson  of  the 
University  of  Peimsylvania  Medical 
Center,  Philadelphia,  Pennsylvania,  may 
conduct  experiments  on  20  adult 
patients  with  advanced  cystic  fibrosis 
lung  disease.  An  isolated  segment  of  the 
patients'  lung  will  be  transduced  with 
the  El  deleted,  replication-incompetent 
adenovirus  vector.  Ad.CB-CFTR  using  a 
bronchoscope  for  gene  delivery.  Ad.CB- 
CFTR  contains  the  hirnian  gene 
encoding  the  cystic  fibrosis 
transmembrane  conductance  regulator 
(CFTR)  protein.  Pulmonary  biopsies  will 
be  obtained  by  bronchoscopy  at  4  days, 
6  weeks,  and  3  months  following 
treatment.  Patients  will  be  monitored  for 
evidence  of  CFTR  gene  transfer  and 
expression,  immunological  responses  to 
CFTR  or  adenovirus  proteins,  and 
toxicity." 

I  accept  this  recommendation,  and 
Appendix  D-XLVI  of  the  NIH 
Guidelines  will  be  added  accordingly. 

n.  Summary  of  Actions 

A.  Addition  of  Appendix  D-XLVI  to  the 
NIH  Guidelines 

The  following  section  is  added  to 
Appendix  D: 

"Dr.  James  M.  Wilson  of  the 
University  of  Pennsylvania  Medical 
Center,  Philadelphia,  Pennsylvania,  may 
conduct  experiments  on  20  adult 
patients  with  advanced  cystic  fibrosis 
lung  disease.  An  isolated  segment  of  the 
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patients'  lung  will  be  transduced  with 
the  El  deleted,  replication-incompetent 
adenovirus  vector.  Ad.CB-CFTR  using  a 
bronchoscope  for  gene  delivery.  Ad.CB- 
CFTR  contains  the  human  gene 
encoding  the  cystic  Hbrosis 
transmembrane  conductance  regulator 
(CFTR)  protein.  Pulmonary  biopsies  will 
be  obtained  by  bronchosopy  at  4  days, 
6  weeks,  and  3  months  following 
treatment.  Patients  will  be  monitored  for 
evidence  of  CFTR  gene  transfer  and 
expression,  immunological  responses  to 
CFTR  or  adenovirus  proteins,  and 
toxicity." 

OMB's  "Mandatory  Information 
Requirements  for  Federal  Assistance 
Program  Announcements"  (45  FR 
39592)  requires  a  statement  concerning 
the  o^icial  government  programs 
contained  in  the  Catalog  of  Federal 
Domestic  Assistance.  Normally  NIH  lists 
in  its  armouncements  the  number  and 
title  of  affected  individual  programs  for 
the  guidance  of  the  public.  Because  the 
guidance  in  this  notice  covers  not  only 
virtually  every  NIH  program  but  also 
essentially  every  Federal  research 
program  in  which  DNA  recombinant 
molecule  techniques  could  be  used,  it 
has  been  determined  to  be  not  cost 
effective  or  in  the  public  interest  to 
attempt  to  list  these  programs.  Such  a 
list  would  likely  require  several 
additional  pages.  In  addition,  NIH  could 
not  be  certain  that  every  Federal 
program  would  be  included  as  many 
Federal  agencies,  as  well  as  private 
organizations,  both  national  and 
international,  have  elected  to  follow  the 
NIH  Guidelines.  In  lieu  of  the 
individual  program  listing,  NIH  invites 
readers  to  direct  questions  to  the 
information  address  above  about 
whether  individual  programs  listed  in 
the  Catalog  of  Federal  Domestic 
Assistance  are  aHiected. 

Dated:  August  25, 1993. 
Ruth  L.  Kinclistein. 

Acting  Director,  National  Institutes  of  Health. 
jFR  Doc.  93-22260  Filed  9-10-93;  8:45  am) 
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Recombinant  DNA  Research:  Actions 
Under  the  Guidelines 

AGENCY:  National  Institutes  of  Health, 
PHS,  DHHS. 

ACTION:  Notice  of  actions  under  the  NIH 
Guidelines  for  Research  Involving 
Recombinant  DNA  Molecules. 

SUMMARY:  This  notice  sets  forth  twelve 
actions  to  be  taken  by  the  Director, 
National  Institutes  of  Health  (NIH), 
under  the  May  7, 1986,  NIH  Guidelines 
for  Research  Involving  Recombinant 
DNA  Molecules  (51  FR  16958). 


DRMATTON  CONTACT: 
mation  can  be  obtained 
A.  Wivel.  Director, 
3inant  DNA  Activities 
)f  Science  Policy  and 
isfer.  National  Institutes 
ng  31,  room  4B11, 
and  20892,  (301)  496- 


FOR  RIRTNER  INF 
Additional  infoi 
from  Dr.  Nelson 
Office  of  Recom 
(ORDA),  Office 
Technology  Tra 
of  Health.  Build 
Bethesda,  Maryl 
9838). 

SUPPt-EMENTARY  INFORMATION:  Today 
twelve  actions  are  being  promulgated 
under  the  NIH  C  uidelines  for  Research 
Involving  Recoribinant  DNA  Molecules. 
These  twelve  proposed  actions  were 
published  for  comment  in  the  Federal 
Register  of  August  19, 1992  (57  FR 
37680),  and  Ma}  4, 1993  (58  FR  26676). 
and  reviewed  ar  d  recommended  for 
approval  by  the  MIH  Recombinant  DNA 
Advisory  Committee  (RAC)  at  its 
meetings  on  September  14-15, 1992  and 
June  7-8. 1993. 

I.  Background  I  ifbrmation  and 
Decisions  on  Ac  Lions  Under  the  NIH 
Guidelines. 

A.  Addition  of/  ppendix  D-XLVU  to  the 
NIH  Guidelines 

In  a  letter  date  d  December  16, 1992. 
Dr.  Hilliard  F.  Ssigler  of  the  Duke 
University  Medi  ::al  Center,  Durham, 
North  Carolina,  ndicated  the  intention 
to  submit  a  hum  m  gene  therapy 
protocol  to  the  Fecombinant  DNA 
Advisory  Comm  ittee  for  formal  review 
and  approval.  Tlie  title  of  this  protocol 
is:  A  Phase  I  Trij  J  of  Human  Gamma 
Interferon-Trans  iuced  Autologous 
Tumor  Cells  in  I  atients  with 
Disseminated  M  ilignant  Melanoma. 
This  request  waj  published  for 
comment  in  the  ''ederal  Register  of 
February  12. 19?  3  (58  FR  8500). 

The  protocol  v  'as  reviewed  and 
recommended  ft  r  deferral  during  the 
RAC  meeting  of  March  1-2, 1993,  by  a 
vote  of  16  in  favdr,  1  opposed,  and  1 
abstention.  Approval  of  the  protocol 
was  deferred  until  the  investigators 
submit  the  foUov  'ing  data  for  full  RAC 
review:  (1)  Geneiation  of  cytotoxic  T 
lymphocytes  (CI  L)  for  human 
peripheral  blood  lymphocyte  from 
tumor-bearing  petients  in  response  to 
transduced  autol  3gous  tumor,  (2) 
quantitative  comlation  between  Class  I 
antigen  expressic  n  and  the  amount  of 
human  gamma-ii  terferon  (IFN),  and  (3) 
quantitative  cormlation  between  the 
number  of  CTLs  i;enerated  per  unit  of 
human  gamma-UN. 

hi  a  letter  date<l  April  9, 1993.  Dr. 
Seigler  resubmitt  sd  the  human  gene 
therapy  protocol  with  additional  data  to 
the  Recombinant  DNA  Advisory 
Committee  for  fo  mal  review  and 
approval.  This  re  ^uest  was  published 


for  comment  in  the  Federal  Register  of 
May  4.  1993  (58  FR  26676). 

"nie  protocol  was  reviewed  and 
recommended  for  approval  during  the 
RAC  meeting  of  June  7-8, 1993,  by  a 
vote  of  20  in  favor,  0  opposed,  and  no 
abstentions.  The  following  section  may 
be  added  to  Appendix  D: 

"Appendix  D-XLVII 

"Dr.  Hilliard  F.  Seigler  of  Duke 
University  Medical  Center.  Durham. 
North  Carolina,  may  conduct 
experiments  on  20  patients  with 
disseminated  malignant  melanoma. 
Autologous  tumor  cells  will  be 
transduced  with  a  retrovirus  vector. 
pHuy-IFN,  that  contains  the  gene 
encoding  human  y-IFN.  Following 
lethal  irradiation,  the  transduced  cells 
will  be  readministered  to  patients  for 
the  purpose  of  generating  cytotoxin  T 
cells  that  are  tumor  specific  along  with 
the  up-regulation  of  Class  I  major 
histocompatibility  antigens.  Patients 
will  be  monitored  for  clinical  regression 
of  tumors  and  generation  of  tumor- 
specific  cytotoxic  T  lymphocytes." 

I  accept  this  recommendation,  and 
Appendix  D-XLVII  of  the  NIH 
Guidelines  will  be  added  accordingly. 

B.  Addition  of  Appendix  D~XLVIII  to 
the  NIH  Guidelines 

In  a  letter  dated  April  10, 1993.  Drs. 
Stefan  Karlsson  and  Cynthia  Dunbar  of 
the  National  Institutes  of  Health, 
Bethesda,  Maryland,  and  Dr.  Donald  B. 
Kohn  of  the  Childrens  Hospital  of  Los 
Angeles,  Los  Angeles,  California, 
submitted  a  human  gene  therapy 
protocol  to  the  Recombinant  DNA 
Advisory  Committee  for  formal  review 
and  approval.  The  title  of  this  protocol 
is:  Retroviral  Mediated  Transfer  of  the 
cDNA  for  Human  Clucocerebrosidase 
into  Hematopoietic  Stem  Cells  of 
Patients  with  Gaucher  Disease.  This 
request  was  published  for  comment  in 
the  FederaJ  Register  of  May  4, 1993  (58 
FR  26676). 

The  protocol  was  reviewed  and 
recommended  for  approval  during  the 
RAC  meeting  of  June  7-8, 1993.  by  a 
vote  of  14  in  favor,  0  opposed,  and  4 
abstentions.  The  following  section  may 
be  added  to  Appendix  D: 

"Appendix  D-XLVm 

"Drs.  Stefan  Karlsson  and  Cynthia 
Dunbar  of  the  National  Institutes  of 
Health.  Bethesda.  Maryland,  and  Dr. 
Donald  B.  Kohn  of  the  Childrens 
Hospital  of  Los  Angeles.  Los  Angeles, 
California,  may  conduct  experiments  on 
10  patients  with  Gaucher  disease. 
CD34(  -^ )  hematopoietic  stem  cells  will 
be  isolated  from  bone  marrow  or  from 
peripheral  blood  treated  with 
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granulocyte-colony  stimulating  factor. 
CD34(  + )  cells  will  be  transduced  with 
a  retrovirus  vector.  ClGc.  containing 
cDNA  encoding  human 
glucocerebrosidase  and  administered 
intravenously.  Patients  will  be 
monitored  for  toxicity  and 
glucocerebrosidase  expression.'" 

I  accept  this  recommendation,  and 
Appendix  I>-XLVin  of  the  NTH 
Guidelines  will  be  added  accordingly. 

C.  Addition  of  Appendix  D-XUX  to  the 
NIH  Guidelines 

In  a  letter  dated  April  9. 1993.  Dr. 
Gary  J.  Nabel  of  the  University  of 
Michigan  Medical  Center.  Ann  Arbor. 
Michigan,  submitted  a  human  gene 
therapy  protocol  to  the  Recombinant 
DNA  Advisory  Committee  for  formal 
review  and  approval.  The  title  of  this 
protocol  is:  A  Molecular  Genetic 
Intervention  for  AIDS — Effects  of  a 
Tran.sdominant  Negative  Form  of  Rev. 
This  request  was  published  for 
comment  in  the  Federal  Register  of  May 
4.  1993  (58  FR  26676). 

The  protocol  was  reviewed  and 
recommended  for  approval  during  the 
RAC  meeting  of  Jime  7-a.  1993.  by  a 
vote  of  14  in  favor.  0  opposed,  and  4 
abstentions.  Approval  of  the  protocol 
was  contingent  on  the  submission  of  a 
revised  Informed  Consent  document 
including  the  following:  (1)  A 
recommendation  that  contraception  be 
used  by  males  as  well  as  females,  and 
(2)  a  request  for  autopsy  in  the  event  of 
death,  and  (3)  an  explanation  of  long- 
term  patient  follow-up. 

On  June  1.5, 1993.  Dr  Nabel  submitted 
the  modified  informed  Consent 
document.  The  modified  Informed 
Consent  document  was  reviewed  by  a 
primary  reviewer  of  the  protocol,  and  it 
was  determined  that  it  meets  the  request 
of  the  RAC  The  following  section  may 
be  added  to  Appendix  D: 

"Appendix  D-XUX 

"Dr.  Gary  J.  Nabel  of  the  University  of 
Michigan  Medical  Center,  Ann  Art)or. 
Michigan,  may  conduct  experiments  on 
12  patients  with  AIDS  to  be  divided  into 
4  experimental  groups.  CD4(  + ) 
lymphocytes  will  be  isolated  from 
peripheral  blood  and  transduced  with 
Rev  MlO.  a  transdominant  inhibitory 
mutant  of  the  rev  gene  of  the  human 
immunodeficiency  virus  (HIV). 
Transduction  of  the  rev  mutant  will  be 
mediated  either  by  the  retrovirus  vector. 
PLJ-cREV  MlO.  or  a  plasmid  DNA/ 
liposome  complex.  Patients  will  be 
monitored  for  survival  of  the  transduced 
CD4(  + )  cells  by  polymerase  chain 
reaction  and  whether  Rev  MlO  can 
confer  protection  against  HTV  infection 
to  CD4(  +  )  cells." 


I  accept  this  recommend<ntion,  and 
Appendix  D-XLIX  of  the  NIH 
Guidelines  will  be  added  accordingly. 

D.  Addition  of  Appendix  D-L  to  the  NIH 
Guidelines 

In  a  letter  dated  April  9, 1993.  Dr. 
Gary  }.  Nabel  of  the  University  of 
Michigan  Medical  Center.  Ann  Arbor. 
Michigan,  submitted  a  human  gene 
therapy  protocol  to  the  Recombinant 
DNA  Advisory  Committee  for  fonnal 
review  and  approval.  The  title  of  this 
protocol  is:  Immunotherapy  for  Cancer 
by  Direct  Gene  Transfer  into  Tumors. 
This  request  was  published  for 
comment  in  the  Federal  Register  of  May 
4. 1993  (58  FR  26676). 

The  protocol  was  reviewed  and 
recommended  for  approval  during  the 
RAC  meeting  of  June  7-8,  1993.  by  a 
vote  of  19  in  favor,  0  opposed,  and  1 
abstention. 

No  restrictions  were  placed  on  the 
types  of  tumors  to  be  treated.  Approval 
of  the  protocol  was  contingent  on  the 
review  and  approval  of  materials 
submitted  in  response  to  the  following 
stipulations:  (1)  A  revised  patient 
eligibility  section  including  the 
provision  that  patients  who  are  eligible 
for  catheter  delivery  of  cationic 
liposomes  must  have  a  performance 
status  of  0-1,  and  (2)  a  revised  Informed 
Consent  document  including  a 
recommendation  that  male/female 
patients  use  contraception  and  females 
not  be  pregnant  or  plan  to  become 
pregnant  while  participating  in  the 
study,  an  explanation  of  long-term 
follow-up.  and  a  request  for  autopsy  in 
the  event  of  death. 

On  June  15. 1993.  Dr.  Nabel  submitted 
the  modified  patient  eligibility  section 
and  a  modified  Informed  Consent 
document.  These  documents  were 
reviewed  by  the  primary  reviewers  of 
the  protocol,  and  it  was  determined  that 
it  meets  the  request  of  the  RAC  The 
following  section  may  be  added  to 
Appendix  D: 

'"Appendix  D-L 

"Dr.  GaryJ„Nabel  of  the  University  of 
Michigan  Medical  Center.  Ann  Arbor. 
Michigan,  may  conduct  experiments  on 
24  patients  with  advanced  cancer. 
Patients  will  undergo  in  vivo 
transduction  with  DNA/liposome 
complexes  containing  genes  encoding 
the  HLA-B7  histocompatibility  antigen 
and  beta-2  microglobulin  in  a  non-viral 
plasmid.  These  DNA/liposome 
complexes  will  be  administered  either 
by  intratumoral  injection  or  catheter 
delivery.  Patients  will  be  monitored  for 
enhanced  immune  responses  against 
tumor  cells,  and  safe  and  effective  doses 
will  be  determined." 


I  accept  this  recommendation,  and 
Appendix  D-L  of  the  NIH  Guidelines 
will  be  added  accordingly. 

E.  Addition  of  Appendix  D-il  to  the 
NIH  Guideline's 

In  a  letter  dated  March  26. 1993.  Dr. 
John  A.  Barranger  of  the  University  of 
Pittsburgh.  Pittsburgh.  Pennsylvania, 
indicated  his  intention  to  submit  a 
human  gene  therapy  protocol  to  the 
Recombinant  DNA  Advisory  Committee 
for  formal  review  and  approval.  The 
title  of  this  protocol  is:  Gene  Therapy 
for  Gaucher  Disease:  Ex  Vivo  Gene 
Transfer  and  Autologous 
Transplantation  of  CD34(-«-)  Cells.  This 
request  was  published  for  comment  in 
the  Federal  Register  of  May  4. 1993  (58 
FR  26676). 

The  protocol  was  reviewed  and 
recommended  for  approval  during  the 
RAC  meeting  of  June  7-6.  1993.  by  a 
vote  of  15  in  favor.  0  opposed,  and  4 
abstentions.  Approval  of  the  protocol 
was  contingent  on  review  and  approval 
of  materials  submitted  in  response  to 
the  following  stipulations:  (1)  A 
maximum  ofs  patients  will  be  entered 
into  the  study,  (2)  patients  will  not 
receive  cyclophosphamide  ablation  of 
bone  marrow.  (3)  patients  who 
demonstrate  antibodies  against 
glucocerebrosidase  (GC)  will  not  be 
eligible  for  this  protocol,  (4)  GC  enzyme 
replacement  therapy  will  not  be 
discontinued  until  cytochemical 
evidence  of  engraflment  is 
demonstrated,  and  (5)  the  Informed 
Consent  document  will  be  revised  to 
include  a  recommendation  that  male/ 
female  patients  use  contraception  and 
females  not  be  pregnant  or  plan  to 
become  pregnant  while  participating  in 
the  study,  an  explanation  of  long-term 
follow-up.  a  request  for  autopsy  in  the 
event  of  death,  patient  protection  from 
media  inquiries,  and  a  statement 
informing  the  patients  that  although 
they  may  receive  no  direct  benefit  from 
the  protocol,  knowledge  may  be  gained 
that  will  benefit  others. 

On  June  11, 1993,  Dr.  Barranger 
submitted  a  modified  protocol  and 
Informed  Consent  document.  These 
documents  were  reviewed  by  the 
primary  reviewers  of  the  protocol,  and 
it  was  determined  that  it  meets  the 
request  of  the  RAC.  The  following 
section  may  be  added  to  Appendix  D: 

"Appendix  D-U 

"Dr.  John  A.  Barranger  of  the 
University  of  Pittsburgh.  Pittsburgh. 
Pennsylvania,  may  conduct  experiments 
on  5  patients  with  Gaucher  disease.  The 
CD34(-f )  hematopoietic  stem  cells  will 
be  isolated  from  peripheral  blood  and 
transduced  in  vitro  with  the  retrovirus 
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vector,  N2-Sv-GC,  encoding  the 
glucocerebrosidase  (GC)  enzyme. 
FoUowing  reinfusion  of  the  transduced 
cells,  patients  will  be  monitored  by  PCR 
analysis  for  GC  expression  in  peripheral 
blood  leukocytes.  Patients  currently 
receiving  GC  replacement  therapy  and 
who  demonstrate  clinical 
responsiveness  will  be  withdrawn  from 
exogenous  GC  therapy.  Patients  not 
previously  treated  with  exogenous  GC, 
will  be  monitored  for  clinical  reversal  of 
lipid  storage  symptoms." 

I  accept  this  recommendation,  and 
Appendix  D-U  of  the  NIH  Guidelines 
will  be  added  accordingly. 

F.  Addition  of  Appendix  D-IM  to  the 
NIH  Guidelines 

In  a  letter  dated  July  20, 1992.  Drs. 
Robert  Walker  and  R.  Michael  Blaese, 
National  Institutes  of  Health,  Bethesda, 
Maryland,  submitted  a  human  gene 
transfer  protocol  to  the  Recombinant 
DNA  Advisory  Committee  for  formal 
review  and  approval.  The  title  of  this 
protocol  is:  A  Study  of  the  Safety  and 
Survival  of  the  Adoptive  Transfer  of 
Genetically  Marked  S}Tigeneic 
Lymphocytes  in  Human 
Immunodeficiency  Virus  (HIV)  Infected 
Identical  Twins.  This  request  was 
published  for  comment  in  the  Federal 
Register  of  August  19, 1992  (57  FR 
37680). 

The  protocol  was  reviewed  and 
recommended  for  approval  during  the 
RAC  meeting  of  September  14-15. 1992, 
by  a  vote  of  19  in  favor,  0  opposed,  and 
no  abstentions.  Approval  of  the  protocol 
was  contingent  on  the  following 
stipulations:  (1)  The  investigators  may 
use  the  vector  supematants  currently  in 
storage;  however,  any  future  vector 
preparations  will  be  tested  by  long-term 
culturing  of  the  packaging  line 
following  vector  supernatant  harvest,  (2) 
the  Informed  Consent  document  should 
be  divided  into  two  separate  documents, 
one  for  gene  marking  and  the  other  for 
the  therapeutic  aspects,  and  (3)  the 
section  of  the  donor  Informed  Consent 
document  describing  the 
lymphopheresis  procedure  should  be 
moved  before  the  section  describing  the 
required  travel  schedule. 

On  July  15. 1993.  Dr.  Walker 
submitted  a  modified  Informed  Consent 
document.  This  document  was  reviewed 
by  the  primary  reviewers  of  the 
protocol,  and  it  was  determined  that  it 
meets  the  request  of  the  RAC  The 
following  section  may  be  added  to 
Appendix  D: 

"Appendix  D-LU 

"Dr.  Robert  Walker  of  the  National 
Institutes  of  Health,  Bethesda. 
Maryland,  may  conduct  experiments  on 


12  HIV-infected  patients  who  have  a 
seronegative  ide  itical  twin.  CD4(+)  and 
CD8(+)  cells  wiL  be  isolated  from  the 
seronegative  twii  and  induced  to 
polyclonal  prolieration  with  anti-CD3 
and  interleukin-  i.  The  enriched 
population  of  ce  Is  will  be  transduced 
with  either  LNU>  or  GlNa.  which 
contain  the  neo"  gene.  The  transduced 
cells  will  be  expmded  in  tissue  culture 
and  administers  1  to  the  HIV-infected 
twin.  Patients  w  11  be  monitored  for 
immune  function  and  the  presence  of 
marked  cells." 

I  accept  this  recommendation,  and 
Appendix  D-LII  of  the  NIH  Guidehnes 
will  be  added  acx)rdingly. 

G.  Addition  of  Aopendix  D-LII  to  the 
NIH  Guidelines 

In  a  letter  dated  April  5,  1993.  Dr. 
Corey  Raffel  of  tlie  Qiildrens  Hospital 
Los  Angeles,  Los  Angeles,  California, 
and  Dr.  Kenneth  Culver  of  Iowa 
Methodist  Medi(  al  Center,  Des  Moines, 
Iowa,  submitted  a  human  gene  therapy 
protocol  to  the  Recombinant  DNA 
Advisory  Comm  ttee  for  formal  review 
and  approval.  Tl  e  title  of  this  protocol 
is  Gene  Therapy  for  the  Treatment  of 
Recurrent  Pediatnc  Malignant 
Astrocytomas  with  In  Vivo  Tumor 
Transduction  wi  h  the  Herpes  Simplex 
Thymidine  Kina:*  Gene.  This  request 
was  published  fcr  corrunent  in  the 
Federal  Register  of  May  4.  1993  (58  FR 
26676). 

The  protocol  w  as  reviewed  and 
recommended  fo  ■  approval  during  tlie 
RAC  meeting  of  Jane  7-8, 1993,  by  a 
vote  of  19  in  favcr,  0  opposed,  and  no 
abstentions.  App  -oval  of  the  protocol 
was  contingent  o  i  the  following 
stipulation:  (1)  Tie  investigators  must 
submit  a  documeit  that  will  inform 
children  of  the  experimental  procedures 
and  as<;ociated  ri:  ks. 

On  July  13. 19«3,  Dr.  Raffel  submitted 
the  document.  Th  is  document  was 
reviewed  by  two  lAC  members. 
Additional  changes  were  requested,  and 
the  investigator  ii  corporated  those 
changes.  It  was  d(  termined  that  the 
revised  docimien'  met  the  request  of  the 
RAC.  The  follow!  ig  section  may  be 
added  to  Append  x  Eh 

"Appendix  D-LIE 

"Dr.  Cory  Raffel  of  the  Childrens 
Hospital  Los  Angt  les,  Los  Angeles, 
California,  and  Dr  Kenneth  Culver  of 
Iowa  Methodist  Medical  Center,  Des 
Moines,  Iowa,  ma;'  conduct  experiments 
on  30  patients  betveen  2  and  18  years 
of  age  with  recum  nt  malignant 
astrocytoma.  Fifteen  patients  will  be 
accrued  into  this  snidy  initially.  If  at 
least  one  patient  n  sponds  to  therapy,  an 
additional  14  patients  will  be  treated. 


Patients  with  either  surgically  accessible 
or  non-accessible  tumors  will  be  treated 
with  the  vector  producing  cell  line 
(PA317)  carrying  the  retrovirus  vector, 
GlTkSvNa.  This  vector  will  transduce 
tumor  cells  in  vivo  with  the  Herpes 
simplex  thymidine  kinase  (HS-lk)  gene 
that  renders  the  cells  sensitive  to  killing 
by  ganciclovir.  Surgically  accessible 
patients  will  undergo  surgical  debulking 
of  their  timior  followed  by  repeated 
administration  of  the  HS-tk  vector 
producer  cells  into  the  tumor  bed. 
Children  with  unresectable  tumors  will 
undergo  stereotaxic  injection  of  vector 
producer  cells  into  tumors." 

I  accept  this  recommendation,  and 
Appendix  D-Lin  of  the  NIH  Guidelines 
will  be  added  accordingly. 

H.  Addition  of  Appendix  I>-IJ\'  to  the 
NIH  Guidelines 

On  April  9. 1993,  a  human  gene 
therapy  protocol  was  submitted  for  Dr. 
Jeffrey  E.  Galpln  of  the  University  of 
Southern  California.  Los  Angeles, 
California,  and  Dr.  Dennis  A.  Casciato  of 
the  University  of  California,  Los 
Angeles.  California,  by  Dr.  Bruce 
Mert:hant,  Viagene,  Inc..  San  Diego, 
California  (sponsor  of  the  protocol),  to 
the  Recombinant  DNA  Advisory 
Committee  for  formal  review  and 
approval.  The  title  of  this  protocol  is:  A 
Preliminary  Study  to  Evaluate  the  Safety 
and  Biologic  Effects  of  Murine 
Retroviral  Vector  Encoding  HIV-1 
Genes  (HTV-rnV))  in  Asymptomatic 
Subjects  Lifected  with  HIV-l.  This 
request  was  published  for  comment  in 
the  Federal  Register  of  May  4,  1993  (58 
FR  26676). 

The  protocol  was  reviewed  and 
recommended  for  approval  during  the 
RAC  meeting  of  June  7S,  1993,  by  a 
vote  of  16  in  favor.  0  opposed,  and  2 
abstentions.  Approval  of  the  protocol 
was  contingent  on  the  following 
stipulations:  (1)  The  Informed  Consent 
document  must  include  a  request  for 
autopsy,  and  (2)  the  formulation  of  the 
excipient  that  will  be  used  for  the 
retrovirus  vector  preparation  must  be 
submitted  for  review. 

On  June  11. 1993.  Dr.  Donald 
Longenecker  of  Viagene.  Inc.,  submitted 
the  formulation  of  the  vector 
preparation;  and  on  June  23. 1993,  Dr. 
Rose  Hermanson  of  Viagene,  Inc.. 
submitted  the  revised  Informed  Consent 
document.  These  documents  were 
reviewed  by  two  RAC  members,  and  it 
was  determined  that  it  meets  the  request 
of  the  RAC.  The  following  section  may 
be  added  to  Appendix  D: 

"App«idix  D-UV 

"Dr.  Jeffrey  E.  Galpin  of  the 
University  of  Southern  California,  Los 


I 


47910 


Federal  Register  /  Vol.  58.  No.  175  /  Monday.  September  13,  1993  /  Notices 


Aogeles.  California  and  Dr.  Dennis  A. 
Casciato  of  the  University  of  California. 
Los  Angeles,  California,  may  conduct 
experiments  on  IS  HrV(-f)  asymptomatic 
patients.  Patients  will  receive  3  monthly 
intramuscular  injections  of  the 
retrovirus  vector  (NZIIIBenv)  encoding 
the  HTV-l  niB  envelope  protein. 
Patients  will  be  monitored  for  acute 
toxicity,  CD4  levels,  HIV-specific  CTL 
responses,  and  viral  burdens." 

I  accept  this  recommendation,  and 
Appendix  D-LTV  of  the  NIH  Guidelines 
will  be  added  accordingly. 

/.  Addition  of  Appendix  D-LV  to  the 
NIH  Guidelines 

In  a  letter  dated  March  8. 1993.  Dr. 
Arthur  Bank  of  Columbia  University, 
New  York.  New  York,  indicated  the 
intention  of  Drs.  Charles  Hesdorffer  and 
Karen  Antman  of  the  Coliimbia 
University,  College  of  Physicians  and 
Surgeons,  New  York.  New  York,  to 
submit  a  human  gene  therapy  protocol 
to  the  Recombinant  DNA  Advisory 
Committee  for  formal  review  and 
approval.  The  title  of  this  protocol  is: 
Human  Multi-Drug  Resistance  (MDR) 
Gene  Transfer  in  Patients  with 
Advanced  Cancer.  This  request  was 
published  for  comment  in  the  Federal 
Renster  of  May  4. 1993  (58  FR  266761. 

The  protocol  was  reviewed  and 
recommended  for  approval  during  the 
RAC  meeting  of  June  7-8,  1993.  by  a 
vote  of  11  in  favor,  5  opposed,  and  3 
abstentions.  Approval  of  the  protocol 
was  contingent  on  the  following 
stipulations:  (1)  submission  of  data 
demonstrating  the  transduction 
efficiency  of  human  CD34(-f)  cells,  and 
(2)  providing  a  description  of  the  assays 
that  will  be  perfonned  on  the  clinical 
grade  supernatant. 

On  June  15. 1993,  Dr.  Charles 
Hesdorffer  submitted  the  transduction 
efficiency  data  and  the  assay  description 
for  the  clinical  grade  supernatant.  These 
documents  were  reviewed  by  the 
primary  reviewers  of  the  protocol.  It  was 
determined  that  the  revised  document 
met  the  request  of  the  RAC.  The 
following  section  may  be  added  to 
Appendix  D: 

"Appendix  D-LV 

"Drs.  Charles  Hesdorffer  and  Karen 
Antman  of  Columbia  University  College 
of  Physicians  and  Surgeons,  New  York. 
New  Y'ork.  may  conduct  experiments  on 
20  patients  with  advanced  breast,  ovary, 
and  brain  cancer.  CD34(+) 
hematopoietic  stem  cells  will  be 
isolated  from  bone  marrow,  transduced 
with  the  retrovirus  vector.  PHaMDRl/A, 
and  readministered  to  patients.  Patients 
will  be  monitored  for  the  presence  and 
expression  of  the  MDR-1  gene.  The 


investigators  will  dete.nnine  whether 
MDR-1  expression  increases  following 
chemotherapy." 

I  accept  this  recommendation,  and 
Appendix  D-LV  of  the  NIH  Guidelines 
will  be  added  accordingly. 

/.  Addition  of  Appendix  D-LM  to  the 
NIH  Guidelines 

In  a  letter  dated  January  8, 1993,  Ms. 
Arvilla  L.  Trag  of  Virogenetics 
Corporation.  Troy,  New  Yoric,  submitted 
a  request  on  behalf  of  Dr.  Enzo  Paoletti 
for  reduction  in  physical  containment 
from  Biosafety  Level  2  to  Biosafety 
Level  1  for  three  poxvirus  vectors: 
NYVAC.  ALVAC.  and  TROVAC  This 
request  was  published  for  comment  in 
Uie  Federal  Register  of  May  4, 1993  (58 
FR  26676).  NYVAC  is  derived  from  the 
Copenhagen  strain  of  vaccinia  vims  in 
which  18  viral  genes  have  been  deleted. 
ALVAC  is  derived  from  an  attenuated 
strain  of  canarypox  virus.  TROVAC  is 
derived  from  an  attenuated  strain  of 
fowlpox  virus.  These  vectors  are 
proposed  for  use  in  the  production  of 
animal  vaccines. 

This  request  was  reviewed  and 
recommended  for  approval  during  the 
RAC  meeting  of  June  7-S.  1993.  by  a 
vote  of  15  In  favor.  0  opposed,  and  1 
abstention.  The  following  section  may 
be  added  to  Appendix  D: 

"Appendix  D-LVI 

"Dr.  Enzo  Paoletti  of  Virogenetics 
Corporation,  Troy.  New  York,  may 
conduct  experiments  with  poxvirus 
vectors  NYVAC.  ALVAC.  and  TROVAC 
at  Biosafety  Level  1." 

I  accept  this  recommendation,  and 
Appendix  D-LVI  of  the  NIH  Guidelines 
will  be  added  accordingly. 

K.  Amendment  to  Section  rV-C-3-c  of 
the  NIH  Guidelines  Regarding  the 
Responsibility  of  the  Office  of 
Recombinant  DNA  ActiiitJes 

In  a  letter  dated  April  5. 1993.  Ms. 
Debra  Wilson  of  the  National  Institutes 
of  Health  submitted  a  request  that 
Section  IV-C-3-c  be  amended  to  delete 
the  requirement  that  the  Office  of 
Recombinant  DNA  Activities  (ORDA) 
publish  the  Recombinant  DNA 
Technical  Bulletin,  and  to  add  the 
requirement  that  ORDA  will  serve  as  the 
focal  point  for  data  management  of  the 
NIH-approved  human  gene  transfer 
protocols. 

Section  IV-C-3-c  currently  reads  that 
the  Office  of  Recombinant  DNA 
Activities  shall  be  responsible  for  the 
following: 

"IV-C-3-C.  Publishing  the 
Recombinant  DNA  Technical  Bulletin 


Section  IV-C-3-c  proposed  wording 
reads  that  the  Office  of  Recombinant 
DNA  Activities  shall  be  responsible  for 
the  following: 

"IV-C-3-C.  Serve  as  the  focal  point 
for  data  management  of  NIH-approved 
human  gene  transfer  protocols  as 
required  in  the  Reporting  Requirements 
section  of  the  Points  to  Consider." 

This  request  was  published  for 
comment  in  tlie  Federal  Register  of  May 
4. 1993  (58  FR  26676). 

The  request  was  reviewed  and 
recommendad  for  approval  during  the 
RAC  meeting  of  June  7-8, 1993,  by  a 
vote  of  16  in  favor,  0  opposed,  and  2 
absentions.  Section  IV-C-3  may  be 
amended  to  read  that  the  Office  of 
Recombinant  DNA  Activities  shall  be 
responsible  for  the  following: 

"IV-C-3-C.  Serve  as  the  focal  point 
for  data  management  of  NIH-approved 
human  gene  transfer  protocols  as 
required  in  the  Reporting  Requirements 
section  of  the  Points  to  Consider." 

I  accept  this  recommendation,  and 
Section  IV-C-3-c  of  the  NIH  Guidelines 
will  be  amended  accordingly. 

L.  Amendment  to  Section  III-A-4  of  the 
NIH  Guidelines  and  the  Points  To 
Consider  in  the  Design  and  Submission 
of  Protocols  for  the  Transfer  of 
Recombinant  DNA  into  the  Genome  of 
Human  Subjects 

During  the  March  1-2, 1993, 
Recombinant  DNA  Advisory  Committee 
meeting.  Dr.  Robertson  Parkman 
requested  that  the  terms  subject  and 
subjects  be  amended  to  read  sub)ect(s). 
Section  in-A-4  currently  reads: 

"III-A-4.  Deliberate  transfer  of 
recombinant  DNA  or  DNA  or  RNA 
derived  from  recombinant  DNA  into 
human  subjects  (21)  *  •  •." 

Throughout  the  Points  to  Consider 
dociunent  the  terms  subject  and  subjects 
are  used.  This  amendment  will  clarify 
Section  III-A-4  and  Points  to  Consider. 
This  request  was  published  for 
comment  in  the  Federal  Register  of  May 
4. 1993  (58  FR  26676). 

During  the  June  7-8. 1993,  meeting, 
the  committee  reviewed  the  request. 
The  committee  recommended  changing 
the  term  "subject(s)"  to  "one  or  more 
human  subjects."  The  recommendation 
was  approved  by  a  vote  of  20  in  favor. 
0  opposed,  and  no  abstentions.  Section 
III-A-4  may  be  amended  to  read: 

"III-A-4.  Deliberate  transfer  of 
recombinant  DNA  or  DNA  or  RNA 
derived  from  recombinant  DNA  into  one 
or  more  human  subject  |21 1  *  *  •." 

The  term  "subject"  and  "subjects" 
will  be  changed  throughout  the  NIH 
Guidelines  to  "one  or  more  human 
subjects." 


1  accept  this  recommendation,  and 
Section  III-A-4  of  the  NIH  Guidelines 
and  the  Points  to  Consider  will  be 
amended  accordingly. 

II.  Summary  of  Actions 

A.  Addition  of  Appendix  D-XLVll  to  the 
NIH  Guidelines 

The  following  section  is  added  to 
Apf)endix  D: 

"Dr.  Milliard  F.  Seigler  of  Duke 
University  Medical  Center,  Durham, 
North  Carolina,  may  conduct 
experiments  on  20  patients  with 
disseminated  malignant  melanoma. 
Autologous  tumor  cells  will  be 
transduced  with  a  retroviral  vector, 
pHuTr-IFN.  that  contains  the  gene 
encoding  human  y-IFN.  Following 
lethal  irradiation,  the  transduced  cells 
will  be  readministered  to  patients  for 
the  purpose  of  generating  cytotoxin  T 
cells  that  are  tumor  specific  along  with 
the  up-regulation  of  Class  I  major 
histocompatibility  antigens.  Patients 
will  be  monitored  for  clinical  regression 
of  tumors  and  generation  of  tumor- 
specific  cytotoxic  T  lymphocytes." 

B.  Addition  of  Appendix  D~XLVIU  to 
the  NIH  Guidelines 

The  following  section  is  added  to 
Appendix  D: 

"Drs.  Stefan  Karlsson  and  Cynthia 
Dunbar  of  the  National  Institutes  of 
Health,  Bethesda,  Maryland,  and  Dr. 
Donald  B.  Kohn  of  the  Childrens 
Hospital  of  Los  Angeles,  Los  Angeles, 
California,  may  conduct  experiments  on 
10  patients  with  Gaucher  disease. 
CD34(-f)  hematopoietic  stem  cells  will 
be  isolated  from  bone  marrow  or  from 
peripheral  blood  treated  with 
granulocyte-colony  stimulating  factor. 
CD34(+)  cells  will  be  transduced  with  a 
retrovirus  vector,  GlGc.  containing 
cDNA  encoding  human 
glucocerebrosidase  and  administered 
intravenously.  Patients  will  be 
monitored  for  toxicity  and 
glucocerebrosidase  expression." 

C.  Addition  of  Appendix  D-XLIX  to  the 
NIH  Guidelines 

The  following  section  is  added  to 
Appendix  D: 

"Dr.  Gary  J.  Nabel  of  the  University  of 
Michigan  Medical  Center,  Ann  Arbor, 
Michigan,  may  conduct  experiments  on 
12  patients  with  AIDS  to  be  divided  into 
4  experimental  groups.  CD4(-»-) 
lymphocytes  will  be  isolated  from 
peripheral  blood  and  transduced  with 
Rev  MlO,  a  transdominant  inhibitory 
mutant  of  the  rev  gene  of  the  human 
immunodeficiency  virus  (HIV). 
Transduction  of  the  rev  mutant  will  be 
mediated  either  by  the  retrovirus  vector. 


PLJ-cREV  MlO.  or  i  plasmid  DNA/ 
liposome  complex.  Patients  will  be 
monitored  for  surv  val  of  the  transduced 
CD4{-»-)  cells  by  polymerase  chain 
reaction  and  wheii  er  Rev  MlO  can 
confer  protection  against  HIV  infection 
to  CD4(+)  cells." 

D.  Addition  of  Appendix  D-L  to  the  NIH 
Guidelines 

The  following  section  is  added  to 
Appendix  D: 

"Dr.  Gary  J.  Nabel  of  the  University  of 
Michigan  Medical  Onter,  Ann  Arbor, 
Michigan,  may  con  duct  experiments  on 
24  patients  with  ad/anced  cancer. 
Patients  will  underj^o  in  vivo 
transduction  with  DNA/liposome 
complexes  containing  genes  encoding 
the  HLA-B7  hisotcompatibility  antigen 
and  beta-2  microglobulin  in  a  non-viral 
plasmid.  These  DN^Vliposome 
complexes  will  be  administered  either 
by  intratumoral  injection  or  catheter 
delivery.  Patients  will  be  monitored  for 
enhanced  immune  responses  against 
tumor  cells,  and  safo  and  elective  doses 
will  be  determined. ' 

E.  Addition  of  Appendix  D-U  to  the 
NIH  Guidelines 

The  following  section  is  added  to 
Appendix  D: 

"Dr.  John  A.  Barranger  of  the 
University  of  Pittsbtrgh,  Pittsburgh, 
Pennsylvania,  may  conduct  experiments 
on  5  patients  with  Gaucher  disease.  The 
CD34(+)  hematopoietic  stem  cells  will 
be  isolated  from  peripheral  blood  and 
transduced  in  vitro  v/ith  the  retrovirus 
vector,  N2-SV-GC,  encoding  the 
glucocerebrosidase  (GC)  enzyme. 
Following  reinfusion  of  the  transduced 
cells,  patients  will  be  monitored  by  PCR 
analysis  for  GC  expression  in  peripheral 
blood  leukocytes.  Patients  currently 
receiving  GC  replacement  therapy  and 
who  demonstrate  clinical 
responsiveness  will  be  withdrawn  from 
exogenous  GC  therapv  Patients  not 
previously  treated  wiLh  exogenous  GC, 
will  be  monitored  for  clinical  reversal  of 
lipid  storage  symptoms." 

F.  Addition  of  Appendix  D-LU  to  the 
NIH  Guidelines 

The  following  section  is  added  to 
Appendix  D: 

"Dr.  Robert  Walker  of  the  National 
Institutes  of  Health,  B?lhesda, 
Maryland,  may  condu  ct  experiments  on 
12  HIV-infected  patients  who  have  a 
seronegative  identical  twin.  CD4(-f )  and 
CD8(+)  cells  will  be  isolated  from  the 
seronegative  twin  and  induced  to 
polyclonal  proliferatic  n  with  anit-CD3 
and  interleukia-2.  The  enriched 
population  of  cells  wi!  1  be  transduced 
with  either  LNL6  or  G  .Na,  which 


contain  the  neo«  gene.  The  transduced 
cells  will  be  expanded  in  tissue  cuhure 
and  administered  to  the  HIV-infected 
twin.  Patients  will  be  monitored  for 
immune  function  and  the  presence  of 
marked  cells." 

C.  Addition  to  Appendix  D-UH  to  the 
NIH  Guidelines 

The  following  section  is  added  to 
Appendix  D: 

"Dr.  Corey  Raffel  of  the  Childrens 
Hospital  Los  Angeles,  California,  and 
Dr.  Kenneth  Culver  of  Iowa  Methodist 
Medical  Center,  Des  Moines.  Iowa,  may 
conduct  experiments  on  30  patients 
between  2  and  18  years  of  age  with 
recurrent  malignant  astrocytoma. 
Fifteen  patients  will  be  accrued  into  this 
study  initially.  If  at  least  one  patient 
responds  to  therapy,  an  additional  14 
patients  will  be  treated.  Patients  with 
either  surgically  accessible  or  non- 
accessible  tumors  will  be  treated  with 
the  vector  producing  cell  line  (PA317) 
carn'ing  the  retrovirus  vector, 
GlTkSvNa.  This  vector  will  transduce 
tumor  cells  in  vivo  with  the  Herpes 
simplex  thymidine  kinase  (HS-tk)  gene 
that  renders  the  cells  sensitive  to  Ulling 
by  ganciclovir.  Surgically  accessible 
patients  will  undergo  surgical  debulking 
of  their  tumor  followed  by  repeated 
administration  of  the  HS-tk  vector 
producer  cells  into  the  tumor  bed. 
Children  with  unresectable  tumors  will 
undergo  stereotaxic  injection  of  vector 
producer  cells  into  tumors." 

H.  Addition  of  Appendix  D-UV  to  the 
NIH  Guidelines 

The  following  section  is  added  to 
Appendix  D: 

"Dr.  Jeffrey  E.  Galpin  of  the 
University  of  Southern  California,  Los 
Angeles,  California,  and  Dr.  Dennis  A. 
Casciato  of  the  University  of  Cahfomia, 
Los  Angeles.  California,  may  conduct 
experiments  on  15  HrV(+)  asymptomatic 
f>atients.  Patients  will  receive  3  monthly 
intramuscular  injections  of  the 
retrovirus  vector  (N2IIIBenv)  encoding 
the  HIV-l  mB  envelope  protein. 
Patients  will  be  monitored  for  acute 
toxicity,  CD4  levels.  HIV-specific  CTL 
responses.'-^nd  viral  burdens." 

/.  Addition  of  Appendix  D-LV  to  the 
NIH  Guidelines 

The  following  section  is  added  to 
Appendix  D: 

"Drs.  Charles  Hesdorflier  and  Karen 
Antman  of  Columbia  University  College 
of  Physicians  and  Surgeons,  New  York, 
New  York,  may  conduct  experiments  on 
20  patients  with  advanced  breast,  ovary, 
and  brain  cancer.  CD34(-»-) 
hematopoietic  stem  cells  will  be 
isolated  from  bone  marrow,  transduced 
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with  the  retrovirus  vector,  PHaMDRl/A. 
and  readministered  to  patients.  Patients 
wiil  be  monitored  for  the  presence  and 
expression  of  the  MDR-1  gene.  The 
investigators  will  determine  whether 
MDR-1  expression  increases  following 
chemotherapy." 

/.  Addition  of  Appendix  D-LVI  to  the 
N7H  Guidelines 

The  following  section  is  added  to 
Appendix  D: 

"Dr.  Enzo  Paoletti  of  Virogenetics 
Corporation.  Troy.  New  York,  may 
conduct  experiments  with  poxvirus 
vectors  NYVAC.  ALVAC.  and  TROVAC 
at  Biosafety  Level  1." 

K.  Amendment  to  Section  IV-C-3-c  of 
the  NIH  Guidelines  Regarding  the 
Responsibility  of  the  Office  of 
Recombinant  DNA  Activities 

Section  IV-C-3-c  will  read  as 
follows: 

"IV-C-3-C.  Serve  as  the  focal  point 
for  data  management  of  NIH-approved 
human  gene  transfer  protocols  as 
required  in  the  Reporting  Requirements 
section  of  the  Points  to  Consider." 

L.  Amendment  to  Section  nJ-A-4  of  the 
NJH  Guidelines  and  the  Points  To 
Consider  in  the  Design  and  Submission 
of  Protocol  for  the  Transfer  of 
Recombinant  DNA  Into  the  Genome  of 
Human  Subjects 

Section  IIl-A-4  will  read  as  follows: 

"III-A-4.  Deliberate  transfer  of 
recombinant  DNA  or  DNA  or  RNA 
derived  from  recombinant  DNA  into  one 
or  more  human  subjects  121)  *   *   *" 

The  terms  "subject"  and  "subjects" 
will  be  changed  throughout  the  NIH 
Guidelines  to  "one  or  more  human 
subjects." 

OMB's  "Mandatory  Information 
Requirements  for  Federal  Assistance 
Program  Announcements"  (45  FR 
39592)  requires  a  statement  concerning 
the  official  government  programs 
contained  in  the  Catalog  of  Federal 
Domestic  Assistance.  Normally  NIH  lists 
in  its  annoimcements  the  number  and 
title  of  affected  individual  programs  for 
the  guidance  of  the  public.  Because  the 
guidance  in  this  notice  covers  not  only 
virtually  every  NIH  program  but  also 
essentially  every  Federal  research 
program  in  which  DNA  recombinant 
molecule  techniques  could  be  used,  it 
has  been  determined  to  be  not  cost 
effective  or  in  the  public  interest  to 
attempt  to  list  these  programs.  Such  a 
list  would  likely  require  several 
additional  pages.  In  addition,  NIH  could 
not  be  certain  tiiat  every  Federal 
program  would  be  included  as  many 
Federal  agencies,  as  well  as  private 
organizations,  both  national  and 


international,  have  elected  to  follow  the 
NIH  Guidelines.  In  lieu  of  the 
individual  program  listing.  NIH  invites 
readers  to  direct  questions  to  the 
information  address  above  about 
whether  individual  programs  listed  in 
the  Catalog  of  Federal  Domestic 
Assistance  are  affected. 

Dated:  September  3. 1993. 
Ruth  L.  Kinchstein, 

Acting  Director,  National  Institutes  of  Health. 
IFR  Doc  93-22261  Filed  »-10-93:  8:45  am] 

BIUJNO  COOC  4M0-«1-« 


DEPARTMENT  OF  THE  INTERIOR 

Fish  and  Wndiife  Service 

Meetings:  Klatnatfi  RWer  Basin 
Fisheries  Task  Force 

AGENCY:  Fish  and  Wildlife  Service. 
Interior. 

summary:  Pursuant  to  section  10<aK2)  of 
the  Federal  Advisory  Committee  Act  (5 
U.S.C  App.  I),  this  notice  announces  a 
meeting  of  the  Klamath  River  Basin 
Fisheries  Task  Force  and  the  Klamath 
Fishery  Management  Council, 
established  under  the  authority  of  the 
Klamath  River  Basin  Fishery  Resources 
Restoration  Act  (16  U.S.C.  460ss  et  seq.). 
The  meeting  is  open  to  the  public. 
Handicap  access  and  hearing-impaired 
assistance  will  be  provided  if  requested. 
.  Persons  needing  8p>ecial  assistance  must 
notify  the  Klamath  River  Fishery 
Resource  Office  (see  FOR  FURTHER 
INFORMATION  CONTACT:)  in  advance  of  the 
meetings. 

DATES:  The  Klamath  River  Basin 
Fisheries  Task  Force  (Task  Force)  will 
meet  from  8  a.m.  to  5  p.m.  on  Tuesday, 
October  5,  and  from  8  a.m.  to  12  noon. 
Wednesday,  October  6. 1993.  The  Task 
Force  will  then  meet  in  joint  session 
with  the  Klamath  Fishery  Management 
Council  (Council)  from  1  p.m.  until  5 
p.m.  on  October  6.  The  Task  Force  will 
adjourn  at  5  p.m..  October  6.  and  the 
Council  will  continue  to  meet  from  8 
a.m.  until  5  p.m.  on  October  7, 1993. 
POCC:  The  meeting  will  be  held  at  the 
Hoopa  Tribe's  Neighborhood  Facilities 
Building  located  on  the  west  side  of 
Highway  96.  just  south  of  the  Trinity 
River  Bridge  in  Hoopa.  California. 
FOR  FURTHER  INFORMTION  CONTACT:  Dr. 
Ronald  A.  Iverson.  Project  L^eader.  U.S. 
Fish  and  Wildlife  Service.  P.O.  Box 
1006.  Yreka,  California  96097-1006. 
telephone  (916)  842-5763. 
SUPPt.EMENTARTY  MF0RMAT10N:  For 
background  information  on  the  Task 
Force  and  Council,  please  refer  to  the 
notice  of  their  initial  meetings  that 
appeared  in  the  Federal  Register  on  July 


8. 1987  (52  FR  25639).  The  Task  Force 
will  meet  to  discuss  the  Federal  and 
California  (State)  work  plans  for  Fiscal 
Year  1994;  will  discuss  the  amendment 
to  their  long-range  plan  which 
incorporates  the  Klamath  Basin  above 
Iron  Gate  Dam  into  the  Restoration 
Program  planning  area;  will  hear  a 
status  report  from  staff  of  the  recently 
established  Klamath  River  Basin 
Ecosystem  Restoration  Office  in 
Klamath  Falls;  will  hear  a  staff  report  on 
the  draft  Annual  Accomplishments 
Report  for  Fiscal  1993:  will  hear  a 
Hoopa  Tribal  Fisheries  Department 
report  on  the  Pine  Creek  watershed 
restoration  project;  will  hear  discussion 
from  Oregon  Natural  Resources  Council 
staff  on  their  perspective  of  upper 
Klamath  Basin  ecosystem  restoration; 
will  hear  a  presentation  on  Salmon 
River  spring  chinook  genetics  work;  will 
hear  a  presentation  on  the  Bureau  of 
Land  Management  Fisheries  Program  for 
Northern  California;  and  will  discuss 
the  amendment  of  the  Trinity  River  Fish 
and  Wildlife  Restoration  Act.  The  Task 
Force  will  talLe  action  by  making 
assignments  to  staff  for  flnalizing  the 
annual  accomplishment  report  and  for 
proceeding  with  the  upper  basin 
amendment  to  the  long-range  plan.  The 
public  will  be  invited  to  provide  input 
throughout  the  meeting.  During  the  joint 
session  of  the  Task  Force  and  the 
Council,  the  two  committees  will 
discuss  mutual  goals  and  objectives  for 
implementing  the  Klamath  Act;  will 
discuss  the  U.S.  Department  of  Interior 
Klamath/Trinity  working  group,  and  the 
recent  correspondence  between  the 
Council  and  Secretaries  of  Interior  and 
Commerce.  Public  input  will  be  invited 
at  the  close  of  joint  meeting.  The 
CouiKil  will  meet  on  October  7  to  hear 
reports  from  the  Council's  Technical 
Advisory  Team  on  issues  involving 
incidental  salmon  harvest  in  the  Pacific 
whiting  fishery  and  spring  chinook 
harvest;  will  hear  a  report  on  the  Pacific 
Fishery  Management  Council's  action 
on  the  Hoopa  Tribe's  recommendation 
to  increase  the  escapement  floor  for  fall 
chinook;  will  consider  an  amendment  to 
their  long-term  harvest  plan,  specifically 
Option  7.2;  will  hear  a  report  from  the 
Department  of  the  Interior  on  the  status 
of  the  legal  opinion  of  Native  American 
trust  harvest  rights;  and  will  discuss 
harvest  allocation  and  assignments  to 
the  Harvest  Allocation  Work  Group.  The 
Council  will  take  action  by  deciding  to 
continue  or  cease  harvest  allocation 
negotiations  and  for  what  geographic 
areas;  will  decide  how  to  proceed  with 
the  first  amendment  to  the  long-term 
harvest  plan  and  how  to  put  the  plan 
into  action;  and  will  assign  tasks  to  the 
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Technical  Advisory  Team  for  work  on 
spring  Chinook  issues. 

Dated:  September  2, 1993. 
WillUm  E.  Mutia. 

Acting  FegiontU  Director,  U.S.  Fish  and 
Wildlife  Service. 

IFR  Doc  93-22276  Filed  9-10-93:  845  am) 
ULUNO  COM  4*it 


Bureau  of  Land  Managamant 

[AK-964-423IM)S^ 

NoUca  for  Publication;  F-40301,  F- 
40308,  F-40311.  F-40315,  Alaska 
Native  Claima  Selection 

In  accordance  with  Departmental 
regulation  43  CFR  2650.7(d),  notice  is 
hereby  given  that  a  decision  to  issue 
conveyance  under  the  provisions  of  sec. 
14(h)(8)  of  the  Alaska  Native  Claims 
Settlement  Act  of  December  18. 1971.  43 
U.S.C.  1601, 1613(h)(8),  will  be  issued 
to  Bering  Straits  Native  Corporation  for 
approximately  41,007  acres.  The  lands 
involved  are  in  the  vicinity  of  Mary's 
Igloo.  Alaska,  within  Ts.  2  and  4  S,  Rs. 
29  W.;  Ts.  2.  3. 4  and  5  S..  Rs.  30  W.; 
and  T.  6  S..  R.  31  W..  Kateel  River 
Meridian. 

A  notice  of  the  decision  will  be 
pubUshed  once  a  week,  for  four  (4) 
consecutive  weeks,  in  the  Nome  Nugget. 
Copies  of  the  decision  may  be  obtained 
by  contacting  the  Alaska  State  Office  of 
the  Bureau  of  Land  Management,  222 
West  Seventh  Avenue,  #13.  Anchorage. 
Alaska  99513-7599  ((907)  271-5960). 

Any  party  claiming  a  property  interest 
which  is  adversely  ejected  by  the 
decision,  an  agency  of  the  Federal 
government,  or  regional  corporation, 
shall  have  until  October  13, 1993  to  RIe 
an  appeal.  However,  parties  receiving 
service  by  certified  mail  shall  have  30 
days  from  the  date  of  receipt  to  file  an 
appeal.  Appeals  must  be  filed  in  the 
Bureau  of  Land  Management  at  the 
address  identified  above,  where  the 
requirements  for  filing  an  appeal  may  be 
obtained.  Parties  who  do  not  file  an 
appeal  in  accordance  with  the 
requirements  of  43  CFR  part  4,  subpart 
E,  shall  be  deemed  to  have  waived  their 
rights. 

Carolyn  A.  Bailey. 

Lead  Land  Law  Examiner,  Branch  ofDoyon/ 
Northwest  Adjudication. 
(FR  Doc  93-22303  Filed  »-10-93: 8:45  am) 
BiuJNa  cooe  49i»'^M-r 


[AK-»64-423(M)5-P:  F- 1952S-A2  end  F- 
1952»«2] 

Notice  for  Pubilcatioit:  Alaalui  Native 
Claima  Selection     | 

In  accordance  with  Departmental 
regulation  43  CFR  26f  0.7(d),  notice  is 
hereby  given  that  a  dedsion  to  issue 
conveyance  under  the  provisions  of  Sec. 
14(a)  of  the  Alaska  Ne  :ive  Daims 
Settlement  Act  of  Decimber  18, 1971.  43 
U.S.C.  1601. 1613(a).  'vill  be  issued  to 
Council  Native  Corpoiation  for 
approximately  14,858  25  acres.  The 
lands  involved  are  in  he  vicinity  of 
Council.  Alaska,  within  Tps.  5  and  6  S.. 
Rs.  25  W..  Kateel  Rive*  Meridian, 
Alaska. 

A  notice  of  the  dec;  ion  will  be 
published  once  a  weei .,  for  four  (4) 
consecutive  weeks,  in  The  Nome 
Nugget.  Copies  of  the  iecision  may  be 
obtained  by  contacting  the  Alaska  State 
Office  of  the  Bureau  o  Land 
Management,  222  West  Seventh 
Avenue,  #13.  Anchorage.  Alaska  99513- 
7599  ((907)  271-5960) 

Any  party  claiming  i  property  interest 
which  is  adversely  affi  icted  by  the 
decision,  an  agency  of  the  Federal 
government  or  regional  corporation, 
shall  have  until  Okrtobir  13. 1993,  to  file 
an  appeal.  However,  puties  receiving 
service  by  certified  meil  shall  have  30 
days  from  the  date  of  taceipt  to  file  an 
appeal.  Appeals  must  le  filed  in  the 
Bureau  of  Land  Management  at  the 
address  identified  abo  'e,  where  the 
requirements  for  filing  an  appeal  may  be 
obtained.  Parties  who  lo  not  file  an 
appeal  in  accordance  \  /ith  the 
requirements  of  43  CFl  part  4,  subpart 
E,  shall  be  deemed  to  have  waived  their 
rights. 

Carolyii  A.  Bailey. 

Lead  Land  Law  Examiner  Branch  of  Doyon/ 
Northwest  Adjudication. 
IFR  Doc  93-22271  Filed  ^10-93;  8:45  ami 

•tLUNQ  CODE  43ie-4*-r 


[AK-07a-03-4230-05;  F- 23280] 

Termination  of  Segrej  ative  Effect  and 
Opening  of  Land;  Ala:  Jta 

AGENCY:  Bureau  of  Lard  Management. 

Interior. 

action:  Notice. 

SUMMARY:  This  notice  terminates  the 
segregative  effect  of  39  86  acres  of 
public  land  included  i  i  a  reverted 
Recreation  and  Public  Purposes  patent 
and  ofwns  the  land  for  selection  by  the 
State  of  Alaska. 

EFFECTIVE  DATE:  Septeiiber  13. 1993. 
FOn  FURTHER  MFORMAT  ON  CONTACT. 


Helen  M.  Hankins,  District  Manager, 

Kobuk  District,  1150  University  Avenue, 

Fairbanks.  Alaska.  99707-38444.  007- 

474-2332. 

SUPPtEMENTARY  INFORMATION:  Pursuant 

to  the  regulation  contained  in  43  CFR 

2091.2-2(2).  it  is  ordered  as  follows: 

1.  Subject  to  valid  existing  rights,  at 
8  a.m.  on  September  13, 1993,  the 
following  described  land  is  hereby 
opened  to  selection  by  the  State  of 
Alaska  under  the  Alaska  Statehood  Act 
of  July  7, 1958. 48  U.S.C  note  prec. 
21(1988). 

Fairbanks  Meridian 

T.7S..  R.  8  W. 
Sec.  S,  Lot  3. 
Containing  39.86  acres. 

2.  The  State  of  Alaska  application  for 
selection  made  pursuant  to  section 
906(e)  of  the  Alaska  National  Interest 
Lands  Conservation  Act,  43  U.S.C 
1635(e)  (1988).  becomes  effective 
without  further  action  by  the  State  upon 
publication  of  this  notice  in  the  Federal 
Register,  if  such  land  is  otherwise 
available. 

Dated:  September  2. 1993. 
Helen  M.  Hankina. 
Kobuk  District  Manager. 
[FR  Doc.  93-22209  Filed  9-10-93:  8:45  am) 

•lUJNO  COOC  431»^IA-M 


[WY-e80-03-4320-O1-4FC15;  WYW- 
122556] 

Recreation  arKi  Public  Purpoaea 
Classification  and  Application  for 
Lease  in  Uinta  County;  Notice  of  Realty 
Action 

AGENCY:  Bureau  of  Land  Management. 

Interior. 

ACTION:  Notice  of  Realty  Action; 

Recreation  and  Public  Purposes 

Classification  and  Application  for  Lease 

in  Uinta  County. 

SUMMARY:  The  following  public  lands 
have  been  identified  and  examined  and 
are  classified  as  suitable  for  lease  under 
the  Recreation  and  Public  Purposes  Act, 
as  amended.  43  U.S.C  869  et  seq. 

Sixth  Principal  Meridian,  Uinta  County. 
Wyoming 

T.  16N..R.  113  W.. 
Sec.  6:  Lot  2: 
Sec  7:  NWV«NEV«. 

The  above  lands  aggregate  2.03  acres. 

FOR  FURTHER  INFORMATION  CONTACT: 
Becky  D.  Heick.  Realty  Specialist. 
Kemmerer  Resource  Area.  Rock  Springs 
District,  Bureau  of  Land  Management, 
312  Highway  189  North,  Kemmerer. 
Wyoming  83101,  307-877-0933. 
SUPPLEMENTARY  INFORMATION:  The 
purpose  of  this  classification  and 
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application  for  lease  of  these  lands  is  for 
Uinta  County  to  expand  an  existing 
recreatiooai  chariot  racing  site.  Uinta  ^ 
County  acquired  a  lease  containing 
33.91  acres  on  October  29, 1992  to 
construct  and  operate  a  recreational 
chariot  racing  site.  Uinta  County  has 
requested  the  lea^e  be  amended  to 
include  an  additional  2.03  acres  to 
allow  for  a  wider,  safer  curve  on  the 
turnaround  of  the  track.  The  lease  is 
subject  to  existing  prior  rights.  The 
proposed  leases  is  consistent  with  the 
Kemmerer  Resource  Management  Plan. 
The  land  is  not  required  for  any  Federal 
purpose.  Upon  publication  of  this  notice 
in  the  Federal  Register,  the  above 
described  land  will  be  segregated  from 
all  forms  of  appropriation  under  the 
public  land  laws,  including  the  general 
mining  laws,  except  for  leasing  under 
the  mineral  leasing  laws. 

The  lands  will  not  be  offered  for  lease 
until  at  least  November  12, 1993. 

The  lease  mil  have  no  effect  on  the 
south  Monument  grazing  lease 


permittee.  For  a  45  day  period  ending 
on  October  28, 1993  interested  paAies 
may  submit  comments  to  the  District 
Manager,  Rock  Springs  District,  Bureau 
of  Land  Management,  P.O.  Box  1869, 
Rock  Springs,  Wyoming  82902-1869. 
Any  adverse  comments  will  be 
evaluated  by  the  State  Director  who  may 
sustain,  vacate,  or  modify  this  realty 
action.  In  the  absence  of  any  objections, 
this  proposed  realty  action  will  become 
Tinal. 

Dated:  August  31. 1993. 
Nfark  R.  Haldiel. 

Acting  Area  Manager. 

[FR  Doc.  93-223JO  Filed  9-10-93;  8:45  am] 

BtUMO  COOC  4310-a-M 


National  Park  Sendee 

Upper  Deiawwre  Citizens  Advisory 
Council;  Meetings 

AGENCY:  National  Park  Service;  Upper 
Delaware  Citizen  Advisory  Council, 
Interior. 


ACTION:  Notice  of  change  of  meeting 
date. 

SUMMARY:  This  notice  revises  the 
schedule  for  calendar  year  1993 
meetings  of  the  Upper  Delaware 
Citizens  Advisory  Council,  as  required 
under  the  Federal  Advisory  Committee 
Act. 

DATES:  August  26, 1993. 

TYPE  Of  MEETING:  Plenary  and 
Informational  Meetings. 

ADDRESSES: 

Tuesday  S4eet3ngs:  National  Park 
Service  Headquarters.  River  Road. 
Beach  Lake,  Pennsylvania. 

Saturday  Meetings:  Tusten  Town 
Hall,  Bridge  Street,  Narrowsburg,  New 
York. 


1993  Uppefi  Deij^ware  Citizens  Advisory  Council  Revised  Meetjnq  ScHEotJLE 


Type  otmetfing 


Weaitier  reschedule 


Tuesday  Evening: 

September  14,  1993 
Tuesday  Evening: 

October  12.  1993  ._.. 
Saturday: 

October  23,  1993 


Tuesday  Cwening: 
November  9,  1993 


Tuesday  Evenirtg: 
December  14. 1993 


Regular. 

7  pm  Business. 

9  am  Educatior^  Forum  

Re:  Project  Learning  Tree  

7  pm  Inkymabonai  

Re:  The  Delaware  &  Hudson  Canal 

7  pm  Business  _ 


November  30.  1993. 
None. 


Additional  subjects  may  be  added  as 
necessity  dictates  throughout  the  year. 

Press  Releases  containing  specific 
information  regarding  the  subject  of  the 
monthly  meeting  will  be  published  in 
the  following  area  newspapers: 

The  Sullivan  County  Democrat 
The  Times  Herald  Record 
The  River  Reporter 
The  Tri-state  Gazette 
The  Pike  County  Dispatch 
The  Pike  County  Courier 
The  Wayne  Independent 
The  Haw  ley  New«  Eagle 
The  Weekly  Almanac 

Announcements  of  cancellation  due 
to  inclement  weather  will  be  made  by 
radio  stations  WDNH.  WDLC  WSUL 
andWVOS. 

FOR  FURTHEM  MFORMATION  CONTACT: 

John  T.  Hutzky.  Superintendent:  Upper 
Delaware  Scenic  and  Recreational  River. 


P.O.  Box  C  Narrowsburg,  New  York 
12764-0159;  717-729-6251. 

SUPPI^MENfARV  INFORMATION:  The 
Advisory  Council  was  established  under 
section  704(f)  of  the  National  Parks  and 
recreation  Act  of  1978.  Public  Law  95- 
625,  U.S.C.  si 724  note,  to  encourage 
maximum  public  involvement  in  the 
development  and  implementation  of  the 
plans  and  programs  authorized  by  the 
AcL  The  Council  is  to  meet  and  report 
to  the  Delaware  River  Basin 
Commission,  the  Secretary  of  the 
Interior,  and  the  Governors  of  New  York 
and  Pennsylvania  in  the  preparation 
and  implementation  of  the  management 
plan,  and  on  programs  which  relate  to 
land  axui  water  use  in  the  Upper 
Delaware  Region. 

All  meetings  are  open  to  the  public 
Any  member  of  the  public  may  file  with 
the  Council  a  written  statement 
concerning  agenda  items.  The  statement 


should  be  addressed  to  the  Upper 
Delaware  Citizens  Advisory  Council. 
P.O.  Box  84,  Narrowsburg.  New  York 
12764.  Minutes  of  the  meeting  will  be 
available  for  inspection  four  weeks  after 
the  meeting,  at  the  permanent 
headquarters  of  the  Upper  Delaware 
Scenic  and  Recreational  River,  River 
Road,  IV4  miles  north  of  Narrowsburg. 
New  York;  Damascus  Township, 
Pennsylvania. 
B.f.  Gri£Bn. 

Beponai  Director.  Mid-Atlantic  Region. 
(FR  Doc.  93-22304  Filed  9-10-93:  8:4S  am] 
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INTERSTATE  COMMERCE 
COMMISSION 

[Doclwt  No.  AB-290  (Sub-fto.  130X)] 

Norfolk  Southern  Rtf  Iway  Company- 
Abandonment  Exemption— in 
Cleveland  County.  NC 

Norfolk  Southern  Railway  Company 
(NS)  has  filed  a  notice  of  exemption 
under  49  CFR  1152  subpart  F— Exempt 
Abandonments  to  abandon  its  1.5-mile 
line  of  railroad  between  milepost  SB- 
154.5  and  milepost  SB-156.0  in  Shelby. 
Cleveland  County,  NC 

NS  has  certiHed  that:  (1)  No  local 
traffic  has  moved  over  the  line  for  at 
least  2  years;  [2]  there  is  no  overhead 
traffic  on  the  line;  (3)  no  formal 
complaint  filed  by  a  user  for  rail  service 
on  the  line  (or  by  a  State  or  local 
government  entity  acting  on  behalf  of 
such  user)  regarding  cessation  of  service 
over  the  line  either  in  pending  with  the 
Commission  or  *iith  any  U.S.  District 
Court  or  has  been  decid^  in  favor  of 
the  complainant  within  the  2-year 
period:  and  (4)  the  requirements  at  49 
CFR  1105.7  (environmental  reports).  49 
CFR  1105.8  (historic  reports),  49  CFR 

1105.11  (transmittal  letter),  49  CFR 

1105.12  (newspaper  pubUcation),  and 
49  CFR  1152.50(d)(1)  (noUce  to 
governmental  agencies)  have  been  met. 

As  a  condition  to  use  of  the 
exemption,  any  employee  adversely 
affected  by  the  abandonment  shall  be 
protected  under  Oregon  Short  Line  R. 
Co.— Abandonment— Goshen.  360 1.C.C 
91  (1979).  To  address  whether  this 
condition  adequately  protects  affected 
employees,  a  petition  for  partial 
revocation  under  49  U.S.C.  10505(d) 
must  be  filed. 

Provided  no  formal  expression  of 
intent  to  file  an  offer  of  financial 
assistance  (OFA)  has  been  received,  this 
exemption  will  be  effective  on  October 
13. 1993,  unless  stayed  pending 
reconsideration.  Petitions  to  stay  that  do 
not  involve  environmental  issues,* 
formal  expressions  of  intent  to  file  an 
OFA  under  49  CFR  1152.27(cM2).2  and 
trail  use/rail  banking  request  under  49 


>  A  auy  will  b«  issoed  routinely  by  the 
Commission  in  those  proceediogs  where  an 
informed  decision  on  environmental  issue* 
(whether  raised  by  a  party  or  by  the  Commission's 
Section  of  Energy  bmI  Environment  in  its 
independent  invMti(|ati»n)  canncR  be  made  prior  to 
the  eflective  date  of  the  notice  of  exemption.  See 
Exemption  of  Ouf-o/Service  Rail  Una,  5  I.CX.2d 
377  (isasl  Any  entity  seeking  a  stay  on 
•nvifoaniantal  concerns  is  encouraged  to  file  its 
request  as  aoon  as  poasibla  in  order  to  permit  the 
Commission  to  review  and  aa  on  the  request  before 
the  effective  date  of  this  exempt  km. 

»  See  Exempt,  of  Rail  Abandonment— Offen  of 
finan.  Assist..  4  tCC2d  164  (1967). 


CFR  1152.29  3  must  b€  filed  by 
September  23. 1993.  Petitions  to  reopen 
or  requests  for  public  ise  conditions 
under  49  CFR  1152.28  must  be  filed  by 
October  4. 1993.  with:  Office  of  the 
Secretary,  Case  Centre  1  Branch, 
Interstate  Commerce  C  ommission. 
Washington.  DC  2042: . 

A  copy  of  any  plead  ng  filed  with  the 
Commission  should  b(  sent  to 
applicant's  representa  ive:  Richard  W. 
Kienle.  Norfolk  South* tm  Corporation. 
Three  Commercial  Pla  ;e,  Norfolk,  VA 
23510. 

If  the  notice  of  exem  ption  contains 
false  or  misleading  inf  }rmation.  the 
exemption  is  void  ab  i-iitio. 

NS  rias  filed  an  envi  onmental  rep)Ort 
which  addresses  the  aliandonment's 
effects,  if  any,  on  the  environment  and 
historic  resources.  The  Section  of 
Energy  and  Environme  nt  (SEE)  will 
issue  an  environmental  assessment  fEA) 
by  September  17. 1993.  Interested 
persons  may  obtain  a  c  opy  of  the  EA  by 
writing  to  SEE  (room  3219).  Interstate 
Commerce  Commissio  i.  Washington. 
DC  20423)  or  by  callinij  Elaine  Kaiser, 
Chief  of  SEE,  at  (202)  S  27-6248. 
Comments  on  enviromnental  and 
historic  preservation  n  atters  must  be 
filed  within  15  days  af  er  the  EA  is 
available  to  the  public 

Environmental,  histcric  preservation, 
public  use,  or  trail  use;  rail  banking 
conditions  will  be  irap>sed,  where 
appropriate,  in  a  subsejuent  decision. 

Decided:  September  2. :  993. 

By  the  Commission,  Da  ^id  M.  Kooschnik. 
Director.  Office  of  Proceet  ings. 
Sidney  L.  Stricklimd.  fr.. 
Secretory. 
(PR  Doc.  93-22291  Filed  {-10-^3;  8:45  am] 
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DEPARTMENT  OF  JUS  T»CE 

Lodging  of  Consent  D«)cree  Pursumn 
to  the  Clean  Air  Act 

In  accordance  with  Departmental 
pohcy.  28  CFR  50.7.  no  ice  is  hereby 
given  that  a  proposed  c  jnsent  decree  in 
United  States  v.  Alloyd  Asbestos 
Abatement  Co.,  et  aL.  Civil  Action  No. 
C-3-S1-107.  was  lodged  on  August  5. 
1993  with  the  United  Sates  District 
Court  for  the  Southern  !  district  of  Ohio. 
The  Consent  Decree  pre  vides  for 
penalties  for  violating  £  ection  112(c)  of 
the  Clean  Air  Act.  42  U  S.C  7412(c).  as 
amended,  and  the  Natic  nal  Emission 
Standards  for  Hazardou  s  Air  Pollutants 
for  asbestos  {the  "asfces'  os  NESHAP"). 
40  CFR  Part  61.  subpart  M  The  Consent 


Decree  requires  Defendant  Beerman 
Realty  Company  to  establish  an  asbestos 
control  program,  achieve  full 
compliance  with  the  asbestos  NESHAP. 
and  pay  a  civil  penalty  of  $10,000  for  its 
past  violations  of  the  Act  and  the 
asbestos  NESHAP. 

The  Department  of  Justice  will 
receive,  for  a  period  ojf  thirty  (30)  days 
from  the  date  of  this  publication, 
comments  r^ating  to  the  proposed 
consent  decree.  Comments  should  be 
addressed  to  the  Assistant  Attorney 
Genera!  for  the  Environment  and 
Natural  Resources  Division.  Department 
of  justice.  Washington.  DC  20530,  and 
should  refer  to  United  Statesv.  Alloyd 
A^>estos  Abatement  Co.,  et  al.,  DOJ  Ref 
#90-5-2-1-1554. 

The  proposed  consent  decree  may  be 
examined  at  the  office  of  the  United 
States  Attorney.  602  Federal  Building. 
200  West  Second  Street,  Dayton,  Ohio, 
45402;  the  Region  Five  Office  of  the 
Environnwntal  Protection  Agency,  77 
West  fackson  Blvd..  Chicago.  Illinois, 
60604;  and  at  the  Ck»nsent  Decree 
Library,  1120  G  Street,  NW.,  4th  Floor. 
Washington.  DC  20005,  (202)  624-0892. 
A  copy  of  the  proposed  consent  decree 
may  be  obtained  in  person  or  by  mail 
from  the  Consent  Decree  Library,  1120 
G  Street.  NW..  4th  Floor.  Washington. 
DC  20005.  In  requesting  a  copy  please 
refer  to  the  referenced  case  and  enclose 
a  check  in  the  amount  of  $5.00  (25  cents 
per  page  reproduction  costs),  payable  to 
the  Consent  Decree  Libary. 
lotmCCruden. 

Section  Chief.  Environmental  Enforcement 
Section.  Environment  and  Natural  Resources 
Division. 

(FR  Doc.  93-22272  Filed  9-10-93;  8:45  ami 
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>  The  CommiaaicB  erill  accar  rt  a  iate-filad  tail  uae 
request  as  long  as  it  retains  jtir  sdiction  to  do  »o. 


Lodging  of  Consent  Decree;  United 
States  V.  American  National  Can  Co..  et 
al. 

Notice  is  hereby  given  that  a  Consent 
Decree  in  United  States  v.  American 
National  Can  Company,  et  aL,  Civil 
Action  No.  4-«3-CV-815  (D.  MimuJ. 
was  lodged  with  the  United  States 
District  Court  for  the  District  of 
Minnesota  on  August  25. 1993.  This 
action  was  brought  imder  section  107  of 
the  Comprehensive  Environmental 
Response.  Compensatim  and  Liability 
Act  of  1980.  as  amended  ("CERCLA"). 
42  U.S.C.  9607.  The  Consent  Decree 
provides  that  defendants  will  pay 
$522,568  of  the  past  response  costs  and 
all  oversight  costs  incuired  by  the  U^. 
EnviFonmeatd  Protection  Agency  in 
connection  with  the  Waste  Disposal 
Engineering,  Inc.  Superfund  Site. 
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For  thirty  (30)  days  from  the  date  of 
publication  of  this  notice,  the 
Department  of  Justice  will  receive 
written  comments  relating  to  the 
Consent  Decree.  Comments  should  be 
addressed  to  the  Assistant  Attorney 
General.  Environmental  and  Natural 
Resources  Division,  Department  of 
Justice,  Washington,  DC  20530  and 
should  refer  to  United  States  v. 
American  National  Can  Company,  et 
al..  D.O.J.  Ref.  No.  90-11-2-217A. 

The  Consent  Decree  may  be  examined 
at  the  Office  of  the  United  States 
Attorney,  District  of  Minnesota,  234 
U.S.  Courthouse,  110  South  Fourth 
Street.  Minneapolis,  Minnesota  55401 
and  at  the  Region  5  office  of  the  U.S. 
Environmental  Protection  Agency,  77 
VV.  Jackson  Boulevard,  Chicago,  Illinois 
60604. 

A  copy  of  the  Consent  Decree  also 
may  be  examined  at  the  Consent  Decree 
Library.  1120  G  Street.  NVV.,  4th  Floor. 
Washington  DC  20005,  telephone 
number  (202)  624-0892.  A  copy  of  the 
Consent  Decree  may  be  obtained  in 
person  or  by  mail  from  the  Consent 
Decree  Library.  The  proposed  Consent 
Decree  package  consists  of  a  59  page 
Consent  Decree.  A  request  for  a  copy  of 
the  proposed  Consent  Decree  should  be 
accom(>anied  by  a  check  in  the  amount 
of  $14.75  (25  cents  per  page 
reproduction  charge)  payable  to 
"Consent  Decree  Library." 
John  C  Cniden, 

Chief.  Environmental  Enforcement  Section. 
Environment  and  Natural  Fesourves  Division. 
IFR  Doc.  93-22323  Filed  9-10-93;  8:4.S  ami 
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Notice  of  Lodging  of  Final  Judgment 
by  Consent  Pursuant  to  the  Safe 
Drinking  Water  Act 

In  accordance  with  Department  of 
Justice  policy.  28  CFR  50.7,  notice  is 
hereby  given  that  on  a  Cor>sent  Decree 
in  United  States  and  State  of  Montana 
V.  Butte  Water  Company,  No.  CV  91- 
100-BU-PGH,  was  lodged  with  the 
United  States  District  Court  for  the 
District  of  Montana. 

The  United  States  filed  its  Complaint 
in  this  action  on  December  31, 1991. 
and  its  First  Amended  Complaint  on 
January  21.  1992.  against  Butte  Water 
Company  seeking  injunctive  relief  and 
civil  penalties  of  up  to  $25,000  per  day 
of  violation  under  sections  1414(b)  and 
1431  of  the  Safe  Drinking  Water  Act 
C'SDWA").  42  U.S.C.  3Q0g-3(b)  and 
300i.  The  State  of  Montana  also  filed  a 
complaint  in  this  action  against  Butte 
Water  Company  seeking  civil  penalties 
of  up  to  $10,000  [>er  day  of  violation, 
costs,  and  attorneys  fees  under  the 


Montana  Public  Water  Supply  Act 
CMPWSA").  Mont.  Code  Ann.  tit.  75. 
ch.  6.  pt.  1.  The  United  States  and  the 
State  allege  that  Butte  Water  Company 
has  violated  the  SDWA.  the  MPWSA. 
and  the  national  primary  drinking  water 
regulations,  and  that  the  violations 
resulted  in  an  imminent  and  substantial 
endangerment  to  the  health  of  persons 
who  consume  drinking  water  from  the 
Butte  water  system.  The  United  States' 
and  the  State's  claims  for  injunctive 
relief  have  been  resolved  in  a  previous 
settlement  with  the  new  owner  and 
operator  of  the  Butte  water  system. 
Silver  Bow  Water,  Inc.  and  the  City- 
County  of  Butte-Silver  Bow.  United 
States  and  State  of  Montana  v.  Silver 
Bow  Water,  Inc.  and  City-County  of 
Butte-Silver  Bow,  No.  CV  92-26-BU- 
PGH  (D.  Mont,  consent  decree  entered 
May  15, 1992).  See  57  Fed.  Reg.  17930 
(Apr.  28, 1992).  Pursuant  to  that 
settlement,  two  drinking  water  filtration 
plants  are  under  construction  on  an 
expedited  schedule,  and  other  measures 
are  being  implemented  to  mitigate 
turbidity  in  the  Butte  water  system  until 
the  filtration  plants  are  completed. 

Under  the  proposed  Consent  Decree, 
Butte  Water  Company  will  pay  a  civil 
penalty  of  $900,000.00  in  settlement  of 
the  United  States'  and  the  State's 
claims.  The  penalty  will  be  divided 
between  the  United  States  and  the  State, 
with  $720,000.00  to  be  paid  to  the 
United  States  and  $180,000.00  to  be 
paid  to  the  State. 

The  Department  of  Justice  will  receive 
comments  relating  to  the  proposed 
Consent  Decree  for  a  period  of  fourteen 
(14)  days  from  the  date  of  publication  of 
this  notice.  All  comments  must  be 
received  within  the  fourteen  day  period 
to  be  considered.  Comments  should 
refer  to  United  States  v.  Butte  Water 
Company,  No.  CV  91-100-BU-PGH  (D. 
Mont).  DOJ  Ref.  No.  90-5-1-1-3751 
and  should  be  addressed  to  the  Acting 
Assistant  Attorney  General  for  the 
Environment  and  Natural  Resources 
Division.  Comments  sent  by  U.S.  Mail 
should  be  sent  to  the  U.S.  Department 
of  Justice,  P.O.  Box  7611,  Ben  Franklin 
Station,  Washington,  DC  200.44. 
Comments  sent  by  overnight  mail 
should  be  sent  to  the  U.S.  Department 
of  Justice,  room  12015,  1425  New  York 
Avenue,  Washington,  DC  20005. 
Comments  sent  by  Telefax  should  be 
sent  to  Telefax  No.  (202)  616-6583 
using  Voice  Confirmation  No.  (202) 
514-1111. 

The  proposed  Consent  Decree  may  be 
examined  at  any  of  the  following  offices: 
(1)  The  Office  of  the  United  States 
Attorney  for  the  District  of  Montana, 
Butte  Division,  167  Federal  Building, 
Butte,  Montana  59701;  (2)  the  U.S. 


Environmental  Protection  Agency, 
Montana  Operations  Office,  Federal 
Building.  301  South  Park  Street.  Helena, 
Montana  59626;  (3)  the  U.S. 
Environmental  Protection  Agency, 
Region  VIU,  999  18th  Street,  Denver, 
Colorado  80202;  and  (4)  the  Consent 
Decree  Library.  1120  G  Street.  NW..  4th 
Floor.  Washington.  DC  20005.  (202) 
624-0892.  Copies  of  the  proposed 
Consent  Decree  may  be  obtained  by  mail 
from  the  Consent  Decree  Library.  1120 
G  Street.  NW.,  4th  Floor,  Washington, 
DC  20005.  Please  enclose  a  check  for 
S2.50  ($0.25  per  page  reproduction 
charge)  payable  to  "Consent  Decree 
Library." 
John  C.  Cniden, 

Chief.  Environmental  Enforcement  Section. 
Environment  and  Natural  Resources  Division. 

|FR  Doc.  93-22468  Filed  9-10-93;  8;45  am) 

BILLMO  COOC  4410-01-M 


Lodging  of  Consent  Decree  Pursuant 
to  the  Clean  Water  Act  and  the  Rivers 
and  Harlx>rs  Act;  United  States  v. 
Connolly  Development 

In  accordance  with  Departmental 
Policy,  28  CFR  50.7.  notice  is  hereby 
given  that  a  Con.sent  Decree  in  United 
States  V.  Connolly  Development,  Civil 
Action  No.  CIV-S-93-0044-WBS-GGH 
(E.D.  Cal.),  was  lodged  with  the  United 
States  District  Court  for  the  Eastern 
District  of  California  on  August  24, 
1993. 

The  proposed  Consent  Decree 
concerns  alleged  violations  of  sections 
301  and  404  of  the  Clean  Water  Act.  33 
U.S.C.  1311  and  1344.  and  section  10  of 
the  Rivers  and  Harbors  Act  of  1899,  33 
U.S.C.  403,  as  a  result  of  the  discharge 
of  earthen  fill  material  into  wetlands. 
The  wetlands  involved  consist  of  about 
6  acres  of  seasonal  and  tidal  wetlands 
located  east  of  Highway  29  (Sonoma 
Boulevard),  west  of  Broadway  and  north 
of  Sereno  Drive  in  Vallejo,  Solano 
County.  California.  The  unauthorized 
fill  was  discharged  into  approximately 
'/2  acre  of  the  wetlands  and  affected  the 
rest  of  the  parcel  through  blockage  of  a 
culvert,  which  partially  obstructed  the    . 
tidal  action  thereto.  The  discharge  was 
accomplished  in  connection  with 
Connolly  Development's  construction  of 
a  shopping  center  adjacent  to  the 
affected  property. 

The  Consent  Decree  requires  Connolly 
Development  to  fully  restore  and 
enhance  the  property  in  accordance 
with  a  Corps-approved  restoration  plan 
attached  to  the  Consent  Decree  lodged 
with  the  Court.  The  Decree  further 
requires  Connolly  Development  to  post 
$100,000.00  as  financial  security  to 
ensure  the  restoration  and  enhancement 


is  satisfactorily  compi«tod  and  requires 
the  payment  of  a  civil  penalty  in  the 
amount  of  $120,000.00  for  these 
violations  of  the  statutes.  Upon  proper 
and  timely  satisfaction  of  all  terms  of 
the  Consent  Decree,  however,  the  civil 
penalty  will  be  reduced  by  $20,000. 

The  Department  of  Justice  will  receive 
written  comments  relating  to  the 
Consent  Decree  for  a  period  of  30  days 
from  the  date  of  publication  of  this 
notice.  Comments  should  be  addressed 
to  Edmund  F.  Brennan.  Assistant  U.S. 
Attorney,  Eastern  District  of  California, 
room  3305  Federal  Building,  United 
States  Courthouse,  650  Capitol  Mall, 
Sacramento,  California  95614.  and 
should  refer  to  United  States  v. 
Connolly  Development,  Civil  Action  No. 
aV-S-93-0044-WBS-GGH  (ED.  Cal.). 

The  Consent  Decree  may  be  examined 
at  the  Clerk's  CM!k»,  United  States 
District  Court  for  the  Eastern  District  of 
California,  650  Capitol  Mall. 
Sacramento,  California  95814. 
Mylet  E.  Flint 

Acting  Assistant  Attorney  General. 
Environment  &  Natural  Resources  Division. 
|FR  Doc.  93-22324  Filed  9-10-93;  8:45  am] 
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Lodging  of  Consent  Decree  Pursuant 
to  the  Clean  Air  Act 

In  accordemce  with  Departmental 
policy,  28  CFR  50.7,  notice  is  hereby 
given  that  two  proposed  consent  decrees 
in  United  States  v.  Zemlicka,  Civil 
Action  No.  dV  92-0236-S-MJC,  were 
lodged  on  August  26.  1993.  with  the 
United  States  District  Court  for  the 
District  of  Idaho.  The  Consent  Decrees 
settle  all  claims  with  the  two 
defendants.  Donald  Dans,  doing 
business  as  Concept  West,  and  Thomas 
Zemlicka. 

This  action  was  brought  for  violations 
of  the  National  Emission  Standards  for 
Hazardous  Air  Pollutants  (NESHAP)  for 
asbestos.  40  CFR  Fart  61.  subpart  M, 
promulgated  pursuant  to  section  112  of 
the  Clean  Air  Act.  prior  to  the  1990 
Amendments  to  the  Clean  Air  Act.  42 
U.S.C.  7412.  Defendant  Zemlicka  was 
the  owner  of  the  former  John  Deere 
Tractor  Building  (also  known  as  the 
Campbell  Building)  in  Nampa,  Idaho. 
Defendant  Davis  was  hired  by  Zemlicka 
to  demolish  the  building.  The 
Complaint  alleged  that  the  defendants 
violated  the  asbestos  NESHAP 
regulati(His  by  failing  to  notify  EPA  of 
their  intent  to  remove  friable  asbestos 
from  the  building  prior  to  its 
demolition,  and  that  defendants 
violated  four  work  practice  standards 
during  the  demolition. 


Pursuant  to  the  prop  jsed  Consent 
Deciietss.  defendant  Zemlicka  will  pay  a 
civil  penalty  of  $25.00i ).  and  defendant 
Davis  will  pay  a  civil  penalty  of  $1,000. 
Both  defendants  have  also  agreed  to  the 
imposition  of  injunctite  relief,  which 
shall  be  in  effect  ibrth-ee  years  after 
entry  of  the  Decree. 

The  E)epartment  of  J  istice  will 
receive,  for  a  period  of  thirty  (30)  days 
from  the  date  of  this  p  iblication, 
comments  relating  to  t  ie  prof>osed 
consent  decrees.  Comnents  should  be 
addressed  to  the  Assis  ant  Attorney 
General  for  the  Enviro  iment  and 
Natural  Resources  Div  sion.  Department 
of  Justice.  Washington ,  DC  20530,  and 
should  refer  to  United  States  v. 
Zemlicka,  DC^  Ref.  f  «  0-5-2-1-1582. 

The  proposed  conse  at  decrees  may  be 
examined  at  the  office  of  the  United 
States  Attorney,  Fedeisi  Building,  Room 
328.  550  West  Fort  Stiaet.  Boise.  Idaho 
83724;  the  Region  10  •)ffice  of  EPA.  7th 
Floor  Records  Center.  1 200  Sixth 
Avenue.  Seattle.  WA  <8101;  aiKi  at  the 
Consent  Decree  Libraiy,  1120  G  Street, 
NW.,  4th  Roor,  Wash  ngton,  DC  20005, 
(202)  €24-0892.  A  co{  y  of  the  proposed 
consent  decrees  may  l-e  obtained  in 
person  or  by  mail  fror  i  the  Consent 
Decree  Library,  1120  (i  Street,  NW.,  4th 
Floor,  Washington,  DC  2000 5.  In 
requesting  a  copy  plei  se  refer  to  the 
referenced  case  and  e  iclose  a  check  in 
the  amount  of  $4.25  for  the  consent 
decree  entered  into  with  Donald  Davis 
or  $4.25  for  the  conse  it  decree  with 
Thomas  Zemlicka  (25  cents  per  page 
reproduction  costs),  payable  to  the 
Consent  Decree  Libra  -y. 
John  C  Crudea, 

Chief.  EES  Environment  ind  Natural 
Resources  Division. 

|FR  Doc.  93-22275  Filec  9-ltV-93:  8:45  ami 
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Lodging  Of  Consent  )ecree  Pursuant 
to  the  Clean  Air  Act  i  i  United  States  v. 
Consolidated  Papers,  Inc. 


In  accordance  with 
policy.  28  CFR  50.7,  i 
given  that  a  prop>osed 
United  States  v.  Cons 
Inc.,  Gvil  Action  No. 
lodged  on  August  26. 
United  States  District 
Western  District  of  W 

The  Consent  Decre< 
claims  against  Consol 
for  violations  of  the  p 
significant  deteriorati 
the  Clean  Air  Act,  42 
The  Consent  Decree  r 
Consolidated  Pap>ers. 
Maintain  full  compile 
requirements  of  the  A 


Departmental 
otice  is  hereby 
consent  decree  in 
olidated  Papers, 
92-C-0668C,  was 
1993  with  the 
Court  ibr  the 
sctMisin. 
resolves  the 
idated  Papers,  Inc. 
■evention  of 
>n  provisions  of 
J.S.C  7401  et  seq. 
xjuires 
inc.  to  (1) 
nee  with  all 
::t  and  all 


regulations  promulgated  thereunder;  t2) 
implement  a  monitoring  system  and 
conduct  a  series  of  emissions  tests  at  its 
facility;  (3)  follow  reporting 
requirements  to  ensure  U.S.  EPA's 
ability  to  monitor  the  facility's 
continuing  operations;  (4)  and  to  p>ay  a 
civil  f)enalty  of  $510,000. 

The  Department  of  Justice  will 
receive,  for  a  period  of  thirty  (30)  days 
from  the  date  of  this  pubhcation. 
comments  relating  to  the  proposed 
consent  decree.  Comments  should  be 
addressed  to  the  Assistant  Attorney 
General  for  the  Envirorunent  and 
Natural  Resources  Division.  Department 
of  Justice.  Washington.  DC  20530.  and 
should  refer  to  United  States  v. 
Consolidated  Papers.  Inc..  DO|  Ref.  #90- 
5-2-1-1827. 

The  proposed  consent  decree  may  be 
examined  at  the  Region  V  OfTice  of  the 
U.S.  Environmental  Protection  Agency, 
77  West  Jackson  Boulevard.  Chicago. 
Illinois  60604.  and  at  the  Consent 
Decree  Library.  1120  G  Street  NW..  4th 
Floor.  Washington,  DC  20005.  (202) 
624-0892.  A  copy  of  the  proposed 
consent  decree  may  be  obtained  in 
person  or  by  mail  from  the  Consent 
Decree  Library.  1120  G  Street  NW..  4th 
Floor,  Washington.  DC  20005.  In 
requesting  a  copy  please  refer  to  the 
referenced  case  and  enclose  a  check  in 
the  amount  of  $4.00  (16  pages  at  25 
cents  p>er  f)age  reproduction  costs), 
payable  to  the  Consent  Decree  Library. 
Mykw  E.  Flint. 

Acting  Assistant  Attorney  General. 
Environment  and  Sattiral  Resources  Division. 
IFR  Doc.  93-22274  Filed  9-10-93.  8:45  am] 
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Lodging  of  Consent  Decree  Pursuant 
to  the  Comprehensive  Environmental 
Response,  Compensation,  and  Liat>i1ity 
Act 

In  accordance  with  Departmental 
policy,  28  CFR  50.7.  and  pursuant  to 
section  122(d)(20)(B)  of  the 
Comprehensive  Environmental 
Response.  Compensation,  and  Liability 
Act  of  1980,  as  amended  (  CERCLA'), 
42  U.S.C.  9622(d)(1)(B),  notice  is  hereby 
given  that  a  pro{)osed  consent  decree  in 
United  Sfotes  v.  E.I.  du  Pont  de 
Nemours  and  Company,  et  al.,  Civil 
Action  No.  C2-91-742,  was  lodged  on 
August  31.  1993.  with  the  UnittS  States 
District  Court  for  the  Southern  District 
of  Ohio.  Eastern  Division.  The  United 
States  filed  this  action  under  Sections 
107  and  113  of  CERCLA.  42  U.S.C.  9607 
and  9613,  to  recover  its  environmental 
respKxise  costs  incurred  and  to  be 
incurred  in  connection  with  the  Bo«vers 
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Landfill  Superfund  Site  ("Site")  in 
Pickaway  County,  Ohio. 

The  proposed  consent  decree  requires 
the  defendants  and  certain  third-party 
defendants  to  reimburse  the  United 
States  for  response  costs  concerning  the 
Site  and  requires  the  defendants  to 
complete  specified  groundwater 
monitoring  activities  at  the  Site. 

The  Department  of  Justice  will 
receive,  for  a  period  of  thirty  (30)  days 
from  the  date  of  this  publication, 
comments  relating  to  the  proposed 
consent  decree.  Comments  should  be 
addressed  to  the  Assistant  Attorney 
General  for  the  Environment  and 
Natural  Resources  Division.  Department 
of  Justice.  Washington.  DC  20530,  and 
should  refer  to  United  States  v.  £"./.  du 
Pont  de  Nemours  and  Company,  et  ai, 
DOJ  Ref.  #90-11-2-345. 

The  proposed  consent  decree  may  be 
examined  at  the  office  of  the  United 
States  Attorney,  Southern  District  of 
Ohio,  250  North  High  Street,  Columbus, 
Ohio  43215;  the  Region  V  Office  of  the 
Environmental  Protection  Agency. 
Records  Center  60604-3590;  and  at  the 
Consent  Decree  Library,  1120  G  Street, 
NW..  4th  Floor,  Washington,  DC  20005, 
(202)  624-0892.  A  copy  of  the  proposed 
consent  decree,  including  its 
attachments,  may  be  obtained  in  person 
or  by  mail  from  the  Consent  Decree 
Library.  1120  G  Street.  NW..  4th  Floor, 
Washington.  1X3  20005.  In  requesting  a 
copy  please  refer  to  the  referenced  case 
and  enclose  a  check  in  the  amount  of 
$54.75  (25  cents  per  page  reproduction 
costs),  payable  to  the  Consent  Decree 
Library. 

Pefer  R.  Steenland, 
Acting  Assistant  Attorney  General, 
Environment  and  Natural  Resources  Division. 
|FR  Doc.  93-22273  Filed  9-10-93;  8:45  am) 
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Drug  Enforcement  Administration 

Proposed  1993  Aggregate  Production 
Quotas  for  Schedule  I  Controlled 
Sut)stances 

AGENCY:  Drug  Enforcement 
Administration  (DEA).  Justice. 
ACTION:  Notice  of  proposed  1993 
aggregate  production  quotas. 

SUIfMARY:  This  notice  proposes  1993 
aggregate  production  quotas  for 
controlled  substances  in  Schedule  I  of 
the  Controlled  Substances  Act  (CSA). 
DATES:  Comments  or  objections  should 
be  received  on  or  before  October  13, 
1993. 

A00RE8SE8:  Send  comments  or 
objections  to  the  Administrator.  Drug 
Enforcement  Administration. 


Washington,  DC  20537,  Attn:  DEA 
Federal  Register  Representative  (CCR). 

FOR  FURTHER  INFORMATION  CONTACT: 
Howard  McClain,  Jr..  Chief,  Drug  & 
Chemical  Evaluation  Section,  Drug 
Enforcement  Administration, 
Washington,  DC  20537,  Telephone: 
(202) 307-7183. 

SUPPLEMENTARY  INFORMATION:  Section 
306  of  the  CSA  (21  U.S.C.  826)  requires 
that  the  Attorney  General  establish 
aggregate  production  quotas  for  all 
controlled  substances  in  Schedules  I 
and  n  each  year.  This  responsibility  has 
been  delegated  to  the  Administrator  of 
the  DEA  pursuant  to  §0.100  of  Title  28 
of  the  Code  of  Federal  Regulations. 
Applications  have  been  made  for 
manufacturing  quotas  for  several 
Schedule  I  controlled  substances.  Based 
on  a  review  of  these  applications  and 
other  information  available  to  the  DEA, 
the  Administrator  of  the  DEA,  under  the 
authority  vested  in  the  Attorney  General 
by  Section  306  of  the  Controlled 
Substances  Act  of  1970  (21  U.S.C.  826) 
and  delegated  to  the  Administrator  by 
§  0.100  of  Title  28  of  the  Code  of  Federal 
Regulations,  hereby  proposes  the  1993 
aggregate  production  quotas  for  the 
following  controlled  substances, 
expressed  in  grams  of  anhydrous  base. 
be  established  as  follows: 


Basic  dass 

Proposed 
1993  aggre- 
gate produc- 
tion qtmta 
(grams) 

Amnorex  

A-Methoxyamphetamine  

3.           4-Mettiyteoedioxy-N- 

ethytamphetamtne 

3-Methyt(entanyl 

2 

10 

2 
10 

All  interested  p>ersons  are  invited  to 
submit  their  comments  or  objections,  in 
vmting.  regarding  this  proposal.  A 
person  may  object  to  or  comment  on  the 
proposal  relating  to  any  of  the  above- 
mentioned  substances  without  filing 
comments  or  objections  regarding  the 
others.  If  a  person  believes  that  one  or 
more  of  these  issues  warrant  a  hearing, 
the  individual  should  so  state  and 
summarize  the  reasons  for  this  belief. 

In  the  event  that  comments  or 
objections  to  this  proposal  raise  one  or 
more  issues  which  the  Administrator 
finds  warrant  a  hearing,  the 
Administrator  shall  order  a  public 
hearing  by  notice  in  the  Federal 
Register,  summarizing  the  issues  to  be 
heard  and  setting  the  time  for  the 
hearing. 

Pursuant  to  sections  (3)(c)(3)  and 
3(e)(2)(c)  of  Executive  Order  12291.  the 
Director  of  the  Office  of  Management 


and  Budget  has  been  consulted  with 
respect  to  these  proceedings. 

This  action  has  been  analyzed  in 
accordance  with  the  principles  and 
criteria  contained  in  Executive  Order 
12612  and  it  has  been  determined  thai 
this  matter  does  not  have  suRicient 
federalism  implications  to  warrant  the 
preparation  of  a  Federalism  Assessment. 

The  Administrator  hereby  certifies 
that  this  matter  will  have  no  significant 
impact  upon  small  entities  within  the 
meaning  of  and  intent  of  the  Regulatory 
Flexibility  Act,  5  U.S.C.  601,  et  seq.  The 
establishment  of  annual  production 
quotas  for  Schedules  I  and  n  controlled 
substances  is  mandated  by  law  and  by 
the  international  commitments  of  the 
United  States.  Such  quotas  impact 
predominantly  upon  major 
manufacturers  of  the  affected  controlled 
substances. 

Dated:  August  17. 1993. 
Robert  C  Bonner, 
Administrator  of  Drug  Enforcement. 
|FR  Doc.  93-22221  Filed  9-10-93;  8:45  am) 
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NATIONAL  SCIENCE  FOUNDATION 

Special  Emphasis  Panel  In  Electrical 
and  Communications  Systems;  Notice 
of  Meeting 

In  accordance  with  the  Federal 
Advisory  Committee  Act  (Pub.  L.  92- 
463,  as  amended),  the  National  Science 
Foundation  announces  the  following 
meeting: 

Name:  Special  Emphasis  Panel  in 
Electrical  and  Communications  Systems. 

Date  and  Time:  September  29. 1993;  8:30 
a.m.  to  5  p.m. 

Place:  Rooms  A-E.  1110  Vermont  Avenue, 
NW..  Washington.  DC 

Type  of  Meeting:  Gosed. 

Contact  Persons:  Dr.  Lawrence  Goldt)erg. 
Dr.  Albert  Haivey  and  Dr.  Brian  Qiflon, 
Program  Directors.  Division  of  Electrical  and 
Communications  Systems.  NSF.  1800  G 
Street.  NW.,  room  1151.  Washington.  DC 
20550  Telephone:  (202)  357-9618. 

Purpose:  To  provide  advice  and 
recommendations  concei'ning  proposals 
submitted  to  NSF  for  financial  support. 

Agenda:  To  review  and  evaluate  Small 
Business  Innovation  Research  proposals  as 
part  of  the  selection  process  for  awards. 

Reason  for  Closing:  The  proposals  being 
reviewed  include  information  of  a 
proprietary  or  confidential  nature,  including 
technical  information;  financial  data,  such  as 
salaries;  and  personal  information 
concerning  individuals  associated  with  the 
proposals.  These  matters  are  within 
exemptions  4  and  6  of  5  U.S.C  SS2  b(c)(4) 
and  (6)  the  Government  in  the  Sunshine  Act. 


Dated:  September  7, 1993. 
M.  Kebecca  Winkler, 
Committee  Management  Officer. 
|FR  Doc  93-22278  Filed  9-10-93:  8:45  am) 
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NUCLEAR  REGULATORY 
COMMISSION 

Advisory  CommittBe  on  Nuclear 
Waste;  Meeting 

The  Advisory  Committee  on  Nuclear 
Waiste  (ACNW)  wiU  hold  its  57th 
meeting  on  Wednesday  and  Thursday. 
September  29-30, 1993.  in  room  P-110. 
7920  Norfolk  Avenue.  Bethesda.  MD. 
8:30  a.m.  until  6  p.m.  each  day. 

The  entire  meeting  will  be  open  to 
public  attendance,  with  the  exception  of 
a  |>ortion  that  may  be  closed  to  discuss 
information  the  release  of  which  would 
represent  a  clearly  unwarranted 
invasion  of  personnel  privacy  pursuant 
to  5  U.S.C  552b(c)(6). 

During  this  meeting,  the  Committee 
plans  to  consider  the  following: 

1.  The  Committee  will  continue  its 
discussions  of  matters  related  to 
implementation  plans  for  future  ACNVV 
activities,  this  will  include  drafting 
reports  on  ACNW  protocols,  topics  for 
review,  and  resource  reauirements. 

2.  The  Committee  will  continue  its 
discussion  of  matters  related  to  the 
appointment  of  new  members.  Portions 
of  this  session  may  be  closed  to  public 
attendance  to  discuss  information  the 
release  of  which  would  represent  a 
clearly  unwarranted  invasion  of 
personal  privacy  pursuant  to  5  U.S.C. 
552b(cK6). 

3.  The  Committee  will  discuss  topics 
proposed  for  consideration  during 
future  ACNW  meetings. 

Procedures  for  the  conduct  of  and 
participation  in  ACNW  meetings  were 
published  in  the  Federal  Register  on 
June  6, 1988  (53  FR  20699).  In 
accordance  with  these  procedures,  oral 
or  written  statements  may  be  presented 
by  members  of  the  public,  recordings 
will  be  permitted  only  during  those 
portions  of  the  meeting  when  a 
transcript  is  being  kept,  and  questions 
may  be  asked  only  by  members  of  the 
Committee,  its  consultants,  and  staff. 
The  office  of  the  ACRS  is  providing  staff 
support  for  the  ACNW.  Persons  desiring 
to  make  oral  statements  should  notify 
the  Executive  Director  of  the  office  of 
the  ACRS  as  far  in  advance  as  practical 
so  that  appropriate  arrangements  can  be 
made  to  allow  the  necessary  time  during 
the  meeting  for  such  statements.  Use  of 
still,  motion  picture,  and  television 
cameras  during  this  meeting  may  be 
limited  to  selected  (>ortions  of  the 


meeting  as  determined  by  the  ACNW 
Chairman.  Liformatic  n  regarding  the 
time  to  be  set  aside  fcr  this  purpose  may 
be  obtained  by  a  prepaid  telephone  call 
to  the  Executive  Dire  :tor  of  the  office  of 
the  ACRS,  Dr.  John  T  Larkins 
(telephone  30l/492-<  516),  prior  to  the 
meeting.  In  view  of  tl  e  possibility  that 
the  schedule  for  ACNW  meetings  may 
be  adjusted  by  the  Chairman  as 
necessary  to  facilitate  the  conduct  of  the 
meeting,  persons  planning  to  attend 
should  check  with  th  j  ACNW  Executive 
Director  or  call  the  recording  (301/492- 
4600)  for  the  current  M;hedule  if  such 
rescheduling  would  result  in  major 
inconvenience. 

I  have  determined  n  accordance  with 
subsection  10(d)  Pub  ic  Law  92-463  that 
it  is  necessary  to  closj  portions  of  this 
meeting  noted  above  :o  discuss 
information  the  relea  ie  of  which  would 
represent  a  clearly  ur  warranted 
invasion  of  personal  >rivacv  pursuant  5 
U.S.C.  552b(c)(6). 

Dated:  September  7, 1993. 
lohnCHorie.  j 

Advisory  Committee  Ma  nagement  Officer. 
|FR  Doc.  93-22269  File<l  9-10-93:  8:45  am) 
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[Docket  No.  50-389] 

St  Lucie  Plant,  Unit  ^o.  2;  Receipt  of 
Petition  for  Director' i  Decision  Under 
10  CFR  2.206 

Notice  is  hereby  given  that  on  July  2. 
1993.  Robert  J.  Jablon,  Esq.,  on  behalf  of 
Florida  Municipal  Po  wer  Agency 
("FMPA"  or  "PetiUor  er")  submitted  a 
Petition  dated  July  2. 1993.  to  the  U.S. 
Nuclear  Regulatory  C  jmmission  (NRC) 
pursuant  to  10  CFR  2  206  regarding  the 
St.  Lude  Plant,  Unit  No.  2.  of  the 
Florida  Power  &  Ligh  Company  ("FPL" 
or  "Licensee").  The  P  jtition  has  been 
referred  to  the  Office  )f  Nuclear  Reactor 
Regulation  for  preparition  of  a  response. 

The  Petitioner  requ  jsts  that  the  NRC 
(1)  declare  that  FPL  is  obligated  to 
provide  network  tranj  mission  among 
geographically  separa  ed  sections  of 
FMPA  without  impos  ng  multiple 
charges  for  transmissi  an  among 
multiple  deUvery  points;  (2)  issue  a 
Notice  of  Violation  of  that  obligation;  (3) 
impose  a  requirement  by  order  directing 
FPL  to  file  with  the  Federal  Energy 
Regulatory  Commissi(  n  a  rate  schedule 
that  provides  for  transmission  in  a 
manner  that  complies  with  the  antitrust 
conditions;  (4)  take  suzh  other  action  as 
may  be  proper,  includ  ing  proposed 
imposition  of  civil  monetary  penalties: 
and  (5)  publish  notice  of  the  Petition 
including  when  the  N^IC  expects  to 


decide  whether  to  take  action  in 
response  to  the  Petition. 

Specifically,  the  Petitioner  alleges  that 
the  antitrust  license  conditions  for  the 
St.  Lucie  Plant.  Unit  No.  2.  require  FPL 
to  provide  transmission  of  {X)wer  over 
its  network  among  the  various  sections 
of  FMPA  on  a  network  basis,  that  is. 
without  imposing  multiple  charges  for 
transmission  among  multiple  FMPA 
receipt  and  delivery  points.  Petitioner 
alleges  that  FPL  has  refused  to  provide 
such  network  transmission  and  is. 
thereby,  in  violation  of  the  St.  Lucie 
Plant,  Unit  No.  2,  license  conditions. 

The  Petitioner  advises  the  NRC  that 
proceedings  are  pending  before  the 
Federal  District  Court  and  the  Federal 
Energy  Regulatory  Commission 
("FERC"),  which  present  issues 
overlapping  with  those  presented  in  the 
Petition.  The  Petitioner  states  that 
FMPA  filed  a  lawsuit  in  Florida  state 
court  on  December  13. 1991.  asserting 
FMPA's  right  to  network  transmission 
under  contract  law  and  Florida's 
antitrust  statute  and  that  FPL  remov  ed 
the  case  to  the  Federal  District  Court  for 
the  Middle  District  of  Florida,  where  the 
case  is  docketed  as  Florida  Municipal 
Power  Agency  v.  Florida  Power  and 
Lig^t  Co..  Case  No.  92-35-Gv-Orl- 
3A22.  and  scheduled  for  trial  to  begin 
in  September  1993.  The  Petitioner 
further  states  that  FPL  submitted  a  tariff 
filing  to  the  FERC  on  March  19.  1993. 
FERC  Docket  No.  ER93-465-000.  to 
which  FMPA  has  filed  a  protest  alleging 
that  FPL's  fiailure  to  file  for  network 
transmission  service  is  anticompetitive 
and  inconsistent  with  FPL's  obligations 
under  the  St.  Lucie  Plant.  Unit  No.  2, 
license  conditions. 

In  accordance  with  10  CFR  2.206, 
appropriate  action  with  regard  to  the 
specific  issues  raised  in  the  Petition  will 
be  taken  wthin  a  reasonable  time. 

In  accordance  with  NRC  practice 
regarding  petitions  under  10  CFR  2.206 
concerning  antitrust  license  conditions, 
copies  of  the  Petition  and  this  Federal 
Register  Notice  will  be  sent  to  the 
Licensee  and  the  Attorney  General  for 
information. 

A  copy  of  the  Petition  is  available  for 
inspection  at  the  Commission's  Public 
Document  Room  at  2120  L  Street,  NW.. 
Washington,  DC  20555  and  at  the  local 
public  document  room  for  the  St  Lucie 
Plant,  Unit  No.  2.  located  at  Indian 
River  Community  College  Library,  3209 
Virginia  Avenue.  Ft.  Pierce.  Florida 
33450. 

Dated  at  Rockville.  Maryland,  this  1st  day 
of  September  1993. 
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For  the  Nuclear  Regulatory  Commission. 
Thomas  E.  Murley, 
Director.  Office  ofStictear  Reactor 
Regulation. 

IFR  Doc  93-22267  Filed  9-10-93;  845  am) 
BH.LJNC  COOe  7M0-0VM 

[Docket  No.  5(M>10;  Facility  LIcwisa  Fto. 
DPR-2] 

Commonwealth  Edison  Company, 
(Dresden  Nuclear  Power  Station  Unit 
No.  1);  Order  Auttiorizing 
Decommissioning  of  Facility 

In  an  application  of  January  7, 1986. 
as  revised  December  22,  1987;  April  29. 
September  2.  and  November  21, 1988; 
March  27,  April  10.  May  16.  and 
November  1.  1989;  June  7. 1991; 
February  7,  and  October  30.  1992;  and 
June  8,  and  July  2,  1993, 
Commonwealth  Edison  Company  (CECo 
or  the  licensee)  requested  the  U.S. 
Nuclear  Regulatory  Commission  (the 
Commission.  NRC)  to  approve  its 
proposed  Decommissioning  Plan  (Plan) 
for  the  Dresden  Nuclear  Power  Station, 
Unit  1  (Dresden  1)  and  an  amendment 
to  License  DPR-2.  The  amendment 
would  renew  the  license  to  2029,  revise 
the  technical  specifications,  and  delete 
obsolete  license  conditions.  The 
Decommissioning  Plan  involves  long- 
.  term  safe  storage  (SAFSTOR)  of  Dresdon 
1  until  after  the  adjacent  nuclear  units 
(Dresden  2  and  3)  are  permanently  shut 
down. 

On  June  27. 1989,  the  NRC  published 
a  Notice  of  Consideration  of  Issuance  of 
Amendment  to  License  and  Opportunity 
for  Hearing  in  the  Federal  Register  (54 
FR  27081).  No  request  for  hearing  or 
petition  for  leave  to  intervene  was  filed 
after  the  notice  of  proposed  action. 

The  Commission  has  reviewed  the 
application  to  determine  if  it  meets 
Commission  rules  and  regulations  and 
has  found  that  decommissioning  as 
stated  in  the  Plan  will  be  consistent 
with  the  regulations  in  10  CFR  chapter 
I,  and  will  not  be  inimical  to  the 
common  defense  and  security  or  to  the 
health  and  .safety  of  the  public.  The 
bases  for  these  findings  are  in  the  Safety 
Evaluation  issued  concurrently  by  the 
NRC  Office  of  Nuclear  Reactor 
Regulation. 

The  Decommissioning  Plan  replaces 
the  Dresden  1  safety  analysis  report. 
Accordingly,  the  NRC  added  a  license 
condition  allowing  the  licensee  to  make 
changes  to  the  Decommissioning  Plan 
after  performing  a  review  based  on 
criteria  similar  to  the  criteria  of  §  50.59 
of  title  10  of  the  Code  of  Federal 
Regulations  (10  CFR  50.59). 

The  Commission  prepared  an 
Environmental  Assessment  and  Finding 


of  No  Significant  Impact  for  the 
proposed  action.  The  Commission  has 
determined  that  the  proposed  action 
will  not  result  in  any  significant 
environmental  impact  and  that  an 
environmental  impact  statement  need 
not  be  prepared.  The  Notice  of  Issuance 
of  Environmental  Assessment  was 
published  in  the  Federal  Register  on 
September  3, 1993  (58  FR  47001). 

Accordingly,  pursuant  to  sections 
103, 161b,  161i,  and  161o  of  the  Atomic 
Energy  Act  of  1954,  as  amended,  and  10 
CFR  50.82.  the  Commission  approves 
the  Proposed  Decommissioning  Plan  of 
January  7, 1986,  as  revised,  and 
authorizes  the  licensee  to  dec  ommission 
the  Dresden  1  facility  in  accordance 
with  the  Decommissioning  Plan  and  the 
rules  and  regulations  of  the 
Commission,  subject  to  the  following 
conditions: 

(aKD  The  approved  Decommissioning  Plan 
replaces  the  safety  analysis  report  in  its 
entirety,  and  the  licensee  may  (i)  make 
changes  in  the  facility  or  procedures  as 
described  in  the  Decommissioning  Plan,  and 
(ii)  conduct  tests  or  experiments  not 
described  in  the  Decommissioning  Plan, 
without  prior  Commission  approval,  unless 
the  proposed  changes,  tests,  or  experiments 
involve  a  change  in  the  technical 
specifications  (TS)  incorporated  in  the 
license  or  an  unreviewed  safety  question. 

(2)  A  proposed  change,  test  or  experiment 
shall  be  deemed  to  involve  an  unreviewed 
safety  question  (i)  if  the  probability  of 
occurrence  or  the  consequences  of  an 
accident  or  malfunction  of  equipment 
important  to  safety  previously  evaluated  in 
the  Decommissioning  Plan  may  be  increased, 
or  (ii)  if  a  pxissibility  for  an  accident  or 
malfunction  of  a  different  type  than 
evaluated  previously  in  the 
Decommissioning  Plan  may  be  created,  or 
(iii)  if  the  margin  of  safety  as  defined  in  the 
basis  for  any  TS  is  reduced. 

(b)(1)  The  licensee  shall  maintain  records 
of  changes  in  the  facility  and  of  changes  in 
procedures  made  pursuant  to  this  section,  to 
the  extent  that  these  changes  constitute 
changes  in  the  facility  or  procedures  as 
described  in  the  De(x>mmissioning  Plan.  The 
licensee  shall  also  maintain  records  of  tests 
and  experiments  performed  pursuant  to 
paragraph  (a)  of  this  section.  These  records 
must  include  a  written  safety  evaluation 
containing  the  basis  for  the  determination 
that  the  changes,  tests  or  experiments  do  not 
involve  an  unreviewed  safety  question. 

(2)  The  licensee  shall  annually  submit,  as 
specified  in  10  CFR  50.4.  a  report  containing 
a  brief  description  of  any  changes,  tests  and 
experiments,  including  a  summary  of  the 
safety  evaluation  of  each. 

(3)  The  licensee  shall  maintain  the  records 
of  changes  in  the  facility  until  the  date  of 
termination  of  the  license  and  shall  maintain 
the  records  of  changes  in  procedures  and 
records  of  tests  and  experiments  for  three 
years. 

(c)  If  the  licensee  desires  (1)  to  make  a 
change  in  the  TS  or  (2)  to  make  a  change  in 


the  facility  or  procedures  described  in  the 
Decommissioning  Plan  or  to  conduct  tests  or 
experiments  not  described  in  the 
Decommissioning  Plan,  which  involve  an 
unreviewed  safety  question  or  a  change  in 
the  TS,  it  shall  submit  an  application  for 
amendment  of  its  license  pursuant  to  10  CFR 
50.90  or  request  approval  of  a  revision  to  the 
Decommissioning  Plan. 

For  further  details  with  respect  to  this 
action,  see:  (1)  The  application  for 
authorization  to  decommission  Dresden 
1,  dated  January  7. 1986,  as  revised;  (2) 
Amendment  No.  37  to  License  No.  DPR- 
2;  (3)  the  Commission  Safety  Evaluation; 
and  (4)  the  Commission  Environmental 
Assessment.  These  documents  are 
available  for  public  inspection  at  the 
Commission  Public  Document  Room, 
the  Gelman  Building.  2120  L  Street 
NW..  Washington.  DC  20555.  and  at  the 
Morris  Public  Library.  604  Liberty 
Street.  Morris.  Illinois  60450. 

Dated  at  Rockville,  Maryland  this  3rd  day 
of  September  1993. 

For  the  Nuclear  Regulatory  Commission. 
Thomas  E.  Murley. 
Director,  Office  of  Nuclear  Reactor 
Regulation. 
(FR  Doc.  93-22268  Filed  9-10-93;  8:45  am) 

BtLUNO  COOC  79«MI1-M 


OFFICE  OF  PERSONNEL 
MANAGEMENT 

Federal  Prevailing  Rate  Advisory 
Committee;  Cancellation  of  Open 
Committee  Meeting 

According  to  the  provisions  of  section 
10  of  the  Federal  Advisory  Committee 
Act  (Pub.  L.  92-463).  notice  is  hereby 
given  that  the  meeting  of  the  Federal 
Prevailing  Rate  Advisory  Committee 
scheduled  for  Thursday,  September  23, 
1993,  has  been  cancelled. 

Information  on  other  meetings  can  be 
obtained  by  contacting  the  Committee's 
Secretary,  Office  of  Personnel 
Management.  Federal  Prevailing  Rate 
Advisory  Committee,  rtwm  1340, 1900  E 
Street  NW..  Washington,  DC  20415. 
(202) 606-1500. 

Dated:  September  1, 1993. 
Anthony  F.  Ingrassia, 
Chairman,  Federal  Prevailing  Rate  Advisory 
Committee. 

(FR  Doc.  93-22222  Filed  9-10-93;  8:45  am) 
BHUNG  CODE  C717-01-M 
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SECURmES  AND  EXCHANGE 
COMMISSION 

[R«l68S6  No.  34-32843;  Rto  No.  SR-HASO- 
93-Ul 

Seif-Regulatory  Organizations;  Notice 
and  Immediate  Effectiveness  of 
Proposed  Rule  Change  by  the  National 
Association  of  Securities  Dealers,  Inc. 
Relating  to  Fees  for  the  Fixed  Income 
Pricing  System 

September  3. 1993. 

Pursuant  to  section  19(b)(1)  of  the 
Securities  Exchange  Act  of  1934 
("Act").  15  U.S.C  78s(b)(l).  notice  is 
hereby  given  that  on  September  1. 1993. 
the  National  Association  of  Securities 
Dealers.  Inc.  ("NASD"  or  "Association") 
filed  with  the  Securities  and  Exchange 
Commission  ("Commission"  or  "SEC") 
the  proposed  rule  change  as  described 
in  Items  I.  II.  and  III  below,  which  Items 
have  been  prepared  by  the  NASD.  The 
Commission  is  publishing  this  notice  to 
solicit  comments  on  the  proposed  rule 
change  from  interested  persons. 

I.  Self-Regulatory  Organization's 
Statement  of  the  Terms  of  Substance  of 
the  Proposed  Rule  Change 

The  NASD  proposes  the  following  fee 
structure  for  the  NASD's  Fixed  IncMoe 
Pricing  System  ("FIPS").  All  of  the 
following  is  an  addition  to  part  VIII  of 
schedule  D  to  the  NASD's  By-Laws. 

Schedule  D 

Part  Vm 

16.  Fixed  Income  Pricing  System 
("FIPS") 

a.  The  following  charges  shall  apply 
to  the  operation  of  Full  Function  and 
Limited  Function  FIPS  terminals. 
Charges  for  Full  Function  and  Limited 
Function  FIPS  terminals  will  also 
include  equipment  related  charges  as 
detailed  in  part  D. 

1.  Full  Function  FIPS  Terminals: 
$1.000/month  for  the  first  terminal  plus 
$350/month  for  each  additional 
terminal. 

Full  Function  FIPS  terminals  provide 
access  to  the  full  range  of  quotation  and 
trade  reporting  capabilities  of  FIPS 
throtigh  dedicated  communication 
circuits. 

2.  Umited  Function  FIPS  terminals: 
$300/month  for  each  terminal  plus  dial- 
up  communication  charges  assessed 
based  on  actual  costs  inciured. 

Limited  Function  FIPS  terminals 
provide  access  to  the  full  range  of 
quotation  and  trade  reporting 
capabilities  of  FIPS  through  a  dial-up 
service. 

b.  For  each  transaction  in  a  high-yield 
security  that  is  reportable  to  the  NA^ 


pursuant  to  part  IV  c 
there  shall  be  a  Si  cl 
against  the  member  i 
reporting  the  transac 
(a)(3)  or  (b)(3)  of  pan 
Rules. 

c.  There  shall  be  a 
charge  assessed  agai 
the  FIPS  service  desl 

*  Pursuant  to  part 
of  the  FIPS  Rules,  m 
have  access  to  a  FlPi 
average  five  or  fewei 
high  yield  securities 
securities,  during  thi 
quarter  may  utilize  t 
desk  to  report  trades 
effected  in  the  over-i 


f  the  FTPS  rules, 
arge  as.sessed 
es{x>nsJble  for 
lion  under  Sections 
IV  of  the  FTPS 

$50  monthly 

ist  members  using 

IV.  section  (aM2)(B) 
imbers  that  do  not 
>  terminal  and 
trades  per  day  in 
inclusive  of  FIPS 
'.  previous  calendar 
le  FIPS  service 
in  high  yield  bonds 
be-counter  market. 

II.  Self-Regulatory  (Organization's 
Statement  of  the  Pui  pose  of,  and 
Statutory  Basis  for,  iie  Pn^osed  Rule 
Change 

In  its  filing  with  tJie  Commission,  the 
NASD  included  statements  concerning 
the  purpwse  of  and  lasis  for  the 
proposed  rule  chan(  e  and  discussed  any 
comments  it  received  on  the  proposed 
rule  change.  The  te>t  of  these  statements 
may  be  examined  at  the  places  specified 
in  Hem  IV  below.  Tlie  NASD  has 
prepared  summaries .  set  forth  in 
sections  (A).  (B).  an  1  (Q  below,  of  the 
most  significant  aspects  of  such 
statements. 

A.  Self-Regulatory  Ctrganization's 
Statement  ofthePu  -pose  of.  and 
Statutory  Basis  for.  'Jie  Proposed  Rule 
Change 

On  March  19, 19^  3,  the  SEC  approved 
an  NASD  proposal  to  establish  and 
operate  FIPS.  an  electronic  facility  that 
collects,  processes,  ind  disseminates 
real-time,  firm  quotitions  for  30  to  50  of 
the  most  liquid  high  yield  bonds.'  The 
FIPS  system  also  requires  members  to 
report  all  over-the-counter  ("OTC") 
transactions  in  high  yield  bonds.  In 
addition,  FIPS  disseminates  hourly 
summary  transaction  reports  on  FIPS 
securities  that  prov  de  the  high  and  low 
execution  prices  an  d  the  accumulated 
trading  volume  for  )ach  FIPS  seciunty 
during  the  precedir  g  hour. 

To  formulate  the  FTPS  fee  structure, 
the  NASD  and  its  s  ibsidiary 
corporations  conducted  a  thorough 
analysis  of  the  antitipated  revenues  and 
costs  of  operating  FIPS.  These  revenue 
and  cost  assumptiois  were  based  ujxm 
forecasts  and  projet  tions  of  the  number 
of  market  participaits  likely  to 
participate  in  FIPS,  the  likely  demand 
for  quotation  and  ti  ansaction 


information  generated  by  FIPS.  the 
volume  of  OTC  transactions  in  high 
yield  bonds,  and  the  "start-up"  and 
recurring  costs  associated  with  FIPS. 
among  other  things.  As  discussed  in 
more  detail  below,  the  FIPS  fee 
structure  has  three  components.^ 

The  first  component  is  a  terminal- 
based  charge  that  varies  depending 
upon  whether  the  member  seeks  to 
operate  a  "Full  Function"  terminal  or  a 
"Limited  Function"  terminal.  "Full 
Function"  terminals  provide  access  to 
full  range  of  quotation  and  trade 
reporting  capabilities  of  FIPS  through 
dedicated  communication  circuits  and 
"Limited  Function"  terminals  provide 
access  to  FIPS  through  a  dial-up  service. 
Specifically,  for  "Full  Function" 
terminals  the  charge  is  $l,000/month  for 
the  first  terminal  plus  $350/month  for 
each  additional  terminal.  For  "Limited 
Function"  terminals  the  charge  is  $300/ 
month  for  each  terminal  plus  dial-up 
•communication  charges  assessed  based 
on  actual  costs  incurred.  Subscribers 
will  also  incur  an  initial  installation 
cost  for  the  circuits  and  equipment  to 
provide  the  service  which  will  vary 
depending  upon  the  costs  incurred  in 
connection  with  the  particular  facilities 
of  the  subscriber.  The  installation 
charges  will  represent  a  direct  pass 
through  of  the  costs  incxured  by  the 
telecommunications  provider. 

Second,  in  order  to  offset  the  market 
surveillance  costs  associated  with 
mandatory  trade  reporting  for  high  yield 
bonds,  there  is  a  $1  charge  for  each 
transaction  in  a  high  yield  bond  that  is 
reported  to  the  NASD.  The  charge  will 
be  assessed  against  the  member 
responsible  for  reporting  the  trade  and 
will  apply  to  all  OTC  transactions  in 
high  yield  bonds,  regardless  of  whether 
the  bonds  are  FIPS  securities  or  not.  In 
addition,  when  FBPS  is  enhanced  to 
possess  execution  capabilities,  the  $1 
transaction  reporting  charge  will  apply 
to  transactions  effected  through  FIPS. 
As  noted  in  the  NASD's  FIPS  proposal 
and  the  Commission's  order  approving 
FIPS,  the  NASD  contemplates 
enhancing  FTPS  to  include  execution 
and  trade  negotiation  capabilities.  Due 
to  the  need  for  additional  systems  work, 
however,  the  NASD  has  not  yet  sought 
Commission  approval  for  these  systems 
features.' 

Third,  there  is  a  $50  monthly  charge 
assessed  on  those  members  who  use  the 


*  See  Securities  Exciui  ig*  Ad  Release  No.  32019 
(March  19, 1993).  57  FR  16428  (March  26. 1993) 
("FIPS  Approval  Order"  . 


>  Concun«al  with  tlie  Mtbmiauoo  of  (his  filing, 
the  NASD  submilted  a  aeptrMa  proposal  govaming 
fees  assessed  for  the  receipt  of  quoution  and 
snmmary  traiuaction  information  on  FIPS  securities 
via  infonnatio*  vendoia.  See  Pile  No.  SR-NASD- 
93-t9. 

*See  FIPS  Approval  Order,  tupro  note  1.  57  FR 
16431  at  n.  43. 
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FTPS  service  desk  to  report  trades  in 
FIPS  securities  and  other  high  yield 
bonds  effected  in  the  OTC  market.  In 
order  to  be  eligible  to  use  the  FIPS 
service  desk,  the  member  must  not  have 
access  to  a  FTPS  terminal  and  average 
five  or  fewer  trades  per  day  in  high 
yield  securities,  inclusive  of  FIPS 
securities,  during  the  previous  calendar 
quarter. 

The  NASD  will  endeavor  to 
periodically  review  the  FTPS  fee 
structure  in  bght  of  the  utilization  of  the 
system,  the  costs  of  past  and  future 
enhancements  to  the  system,  the  costs  of 
operating  the  system,  the  volume  of 
ore  transactions  in  high  yield  bonds, 
and  the  demand  for  FIPS  quotation  and 
transaction  information,  among  other 
things.  These  reviews  will  ensure  that 
the  FIPS  fees  are  properly  related  to  the 
costs  associated  with  operating  FTPS. 

TTie  NASD  beUeves  that  the  proposed 
rule  change  is  consistent  with  section 
15A(b)(5)  of  the  Act.  Section  15A(b)(5) 
requires  that  the  rules  of  a  national 
securities  association  provide  for  the 
equitable  allocation  of  reasonable  dues, 
fees  and  other  charges  among  members 
and  issuers  and  other  p>ersons  using  any 
facility  or  system  which  the  Association 
operates  or  controls.  Specifically,  the 
FTPS  fee  structure  reflects  a  thorough 
analysis  by  the  NASD  to  ensure  that  the 
fees  assessed  by  the  NASD  in 
connection  with  the  use  and  operation 
of  FTPS  are  properly  related  to  the 
development  and  operational  costs  of 
FTPS.  Moreover,  the  NASD  will 
periodically  review  the  FTPS  fee 
structure  to  ensure  that  the  fees  are 
reasonable  and  equitably  allocated. 

B.  Self-Regulatory  Organization 's 
Statement  on  Burden  on  Competition 

Te  NASD  believes  that  the  proposed 
rule  change  will  not  result  in  any 
burden  on  competition  that  is  not 
necessary  or  appropriate  in  furtherance 
of  the  purposes  of  the  Act. 

C.  Self-Regulatory  Organization's 
Statement  on  Comments  on  the 
Proposed  Rule  Change  Received  From 
Members,  Participants,  or  Others 

Comments  were  neither  solicited  nor 
received. 

in.  Date  of  Effectiveness  of  the 
Proposed  Rule  Change  and  Timing  for 
Commission  Action 

The  foregoing  rule  change  has  become 
effective  pursuant  to  section  19(b)(3)(A) 
of  the  Act  and  subparagraph  (e)  of  Rule 
1 9l>-4  thereunder  because  the  proposal 
establishes  or  changes  a  due,  fee,  or 
other  charge  imposed  by  the  NASD.  At 
any  time  within  60  days  of  the  Sling  of 
the  rule  change,  the  Commission  may 


summarily  abrogate  the  rule  change  if  it 
appears  to  the  Commission  that  such 
action  is  necessary  or  appropriate  in  the 
public  interest,  for  the  protection  of 
investors,  or  otherwise  in  furtherance  of 
the  purposes  of  the  Act 

rv.  Solicitation  of  Comments 

Interested  persons  are  invited  to 
submit  written  data,  views,  and 
arguments  concerning  the  foregoing. 
Persons  making  written  submissions 
should  file  six  copies  thereof  with  the 
Secretary,  Securities  and  Exchange 
Commission.  450  Fifth  Street.  NW., 
Washington,  DC  20549.  Copies  of  the 
submission,  all  subsequent 
amendments,  all  written  statements 
with  respect  to  the  proposed  rule 
change  that  are  filed  with  the 
Commission,  and  all  written 
communications  relating  to  the 
proposed  rule  change  between  the 
Conmiission  and  any  person,  other  than 
those  that  may  be  withheld  from  the 
public  in  accordance  with  the 
provisions  of  5  U.S.C.  552,  will  be 
available  for  inspection  and  copying  in 
the  Commission's  Public  Reference 
Room.  Copies  of  such  filing  will  also  be 
available  for  inspection  and  copying  at 
the  principal  office  of  the  NASD.  All 
submissions  should  refer  to  the  file 
number  in  the  caption  above  and  should 
be  submitted  by  (insert  date  21  days 
from  the  date  of  this  publication]. 

For  the  Commission,  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority.* 
Joaathan  G.  Katz, 
Secretary. 

jFR  Doc  93-22286  Filed  »-10-93;  8:45  am] 
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[R«l.  No.  IC-19687:  No.  811-3328] 

American  Express  Variable  Annuity 
Fund,  Inc. 

September  7, 1993. 
AQENCY:  Securities  and  Exchange 
Commission  ("SEC"  or  "Commission"). 
ACTtON:  Notice  of  application  for  an 
Order  under  the  Investment  Company 
Act  of  1940  (the  "1940  Act"). 

APPUCANT:  American  Express  Variable 
Annuity  Fund,  Inc.  ("Applicant"). 
RELEVANT  1M0  ACT  SECDON:  Order 
requested  under  Section  8(f)  of  the  1940 
Act. 

SUMMARY  OF  APPtJCATION:  Applicant 
seeks  an  order  declaring  that  it  has 
ceased  to  be  an  investment  company  as 
defined  by  the  1940  Act. 


*  17  CFR  2O0.3O-3(a)(12)(1989). 


FlUNQ  DATE:  The  application  was  filed 
on  June  30, 1993  and  amended  on 
August  24, 1993. 

HEARING  OR  NOTIFICATION  OF  HEARING:  An 
order  granting  the  Application  will  be 
issued  unless  the  Commission  orders  a  . 
hearing.  Interested  persons  may  request 
a  hearing  by  writing  to  the  SEC's 
Secretary  and  serving  Applicant  with  a 
copy  of  the  request,  personally  or  by 
mail.  Hearing  requests  should  be 
received  by  the  SEC  by  5:30  p.m.  on 
October  1, 1993,  and  should  oe 
accompanied  by  proof  of  service  on 
Applicant  in  the  form  of  an  affidavit  or, 
for  lawyers,  a  certificate  of  service. 
Fleering  requests  should  state  the  nature 
of  the  requestor's  interest,  the  reason  for 
the  request,  and  the  issues  contested. 
Persons  may  request  notification  of  a 
hearing  by  writing  to  the  Secretary  of 
the  SEC 

ADDRESSES:  Secretary,  Securities  and 
Exchange  Commission.  450  5th  Street, 
NW.,  Washington,  DC  20549.  Applicant, 
c/o  The  Boston  Company  Advisors.  Inc., 
Exchange  Place,  Boston,  Massachusetts 
02109. 

FOR  FURTHER  INFORMATION  CONTACT: 
Yvonne  M.  Hunold,  Senior  Counsel,  on 
(202)  272-2676,  or  Michael  V.  Wible, 
Special  Counsel,  on  (202)  272-2060, 
Office  of  Insurance  Products  (Division 
of  Investment  Management). 
8UPPt.EMENTARY  INFORMATION:  Following 
is  a  summary  of  the  application;  the 
complete  application  is  available  for  a 
fee  from  the  SES's  Public  Reference 
Branch. 

Applicant's  Representations 

1.  Applicant,  a  diversified  open-end 
management  company,  filed  a 
Registration  Statement  on  Form  N-1 
pursuant  to  Section  8(b)  of  the  1940  Act 
on  November  20, 1981  (File  No.  2- 
74985). 

2.  On  November  20, 1981,  AppUcant 
also  filed  its  Registration  Statement  on 
Form  N-1  pursuant  to  the  Securities  Act 
of  1933  and  registered  an  indefinite 
number  of  shares  of  common  stock. 
Applicant  filed  F^Effective 
Amendments  No.  1  and  No.  2  to  its 
Registration  Statement  on  July  9, 1982 
and  August  30, 1982,  respectively. 
Applicant's  Registration  Statement  was 
declared  effective  on  September  13, 
1982,  and  the  public  offering  of  its 
shares  commenced  immediately 
thereafter. 

3.  Applicant  was  incorporated  in 
Maryland  on  November  17, 1981  as 
Shearson/ American  Express  Variable 
Annuity  Fund.  Inc.  On  March  17, 1982. 
Applicant  changed  its  name  to 
Shearson/ American  Express  Variable 
Annuity  Money  Market  Fimd,  Ina  and 
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on  July  1. 1982.  changed  its  name  to 
American  Express  Variable  Annuity 
Fund,  Inc. 

4.  Applicant's  authorized  capital 
stock  consists  of  three  billion  shares  of 
common  stock,  par  value  $0.01  per 
share,  of  which  one  billion  shares  were 
allocated  to  the  Money  Market  Portfolio, 
and  250  million  shares  allocated  to  each 
of  the  following:  Growth  Portfolio; 
Income  Portfolio;  Government 
Securities  Portfolio;  Zero  Coupon  Bond 
Portfolio;  and  Managed  Series  Portfolio. 
Of  the  Portfolios'  allocated  shares,  only 
the  Money  Market.  Growth  and  Income 
Portfolios  commenced  operations.  As  of 
July  7. 1986,  the  date  of  liquidation  of 
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Portfolio  Securibes: 

At  Amortized  Cost . 

At  MarVel  Value  _. 

Total  Assets  ... 

Liabilities  

Net  Assets 


the  Income  Portfo 
to  hold  assets,  she 
Applicant  were  &> 
only  be  segregatec 
established  by  cer 
concerns  as  an  in^ 
tax  deferred  varia 

5.  On  June  1.1^ 
Directors  of  Appli 
and  all  actions  ne 
Uquidation  of  the 
cessation  of  its  fir 

6.  As  of  June  3C 
371.763.38  share* 
the  Income  Portfc 
having  a  net  asset 
and  a  per  share  n< 


io.  the  last  PortfoUo 
res  of  all  Portfolios  of 
ailable  for  purchase 
investment  accounts 
:ain  insurance 
■estment  medium  for 
)le  annuity  contracts. 
86.  the  Board  of 
cant  authorized  any 
»ssary  to  effect  the 
Applicant  and  the 
ancial  operations. 
.  1986.  tliere  were:  (a) 
of  common  stock  of 
lio  outstanding, 
value  of  $4,944,000 
it  asset  value  of 


$13.30;  (b)  306,000  shares  of  common 
stock  of  the  Growth  Portfolio 
outstandiitg.  having  a  net  asset  value  of 
$4,670,000  and  a  per  share  net  asset 
value  of  $15.26;  and  (c)  no  shares  of 
common  stock  of  the  Money  Market 
Portfolio  outstanding.  There  are  no 
other  classes  of  securities  of  the 
Applicant  outstanding.  As  of  August  1. 
1993,  there  were  no  shares  of  common 
stock  outstanding. 

Exhibit  A  to  Applicant's  application 
sets  forth  for  the  Money  Market. 
Growth,  and  Income  Portfolios  a 
Statement  of  Assets  and  Liabihties.  as  of 
June  30, 1986: 


Money 
maiket 


SO 


140,000 
140,000 


Growth 


$4,756,000 

4.761.000 

91.000 


4,670,000 


Income 


$5,013,000 

5,052,000 
108,000 


4,944,000 


7.  In  January,  1986,  Fireman's  Fund 
Insurance  Company  ("Fireman's 
Fund"),  an  equity  investment  of 
American  Express  Company,  redeemed 
portfolio  shares  with  a  value  of 
approximately  $7.9  million, 
representing  $6  million  of  original 
investment  and  $1.9  million  of  interest 
earned.  On  June  5, 1988.  the  remaining 
shares  of  the  Money  Market  Portfoho 
were  redeemed,  and  that  Portfolio  was 
liquidated.  On  July  2. 1986,  Fireman's 
Fund  and  AMEX  Life  Assurance 
Company  ("AMEX  Ufe  ")  redeemed 
approximately  $3.1  milhon  shares  that 
they  had  invested  in  the  Growth 
Portfolio,  and  that  PortfoUo  was 
liquidated.  On  July  7, 1986.  Fireman's 
Fund  and  AMEX  Life  redeemed 
approximately  $3.2  million  of  shares 
that  they  had  invested  in  the  Income 
Portfolio,  and  that  Portfolio  was 
liquidated. 

8.  Applicant  ceased  all  investment 
operations  as  of  July  7,  1986,  the  date  of 
Uquidation  of  Income  Portfolio. 
Information  pertaining  to  the 
disposition  of  the  Appticant's  portfolio 
securities  as  of  July  7, 1986  has  not  been 
recovered. 

9.  Applicant's  annual  report  for  fiscal 
year  ended  December  31. 1986, 
discloses  that  Growth  Portfolio  paid 
$5,477  in  total  brokerage  commissions 
over  that  fiscal  year,  of  which  none  was 
paid  to  any  affiliated  broker-dealer.  No 
other  portfolios  of  the  AppUcant 
incurred  broker  commissions  during  the 
fiscal  year  ended  December  31, 1986, 


the  last  year  in  w!iich  any  portfoUo  of 
Applicant  held  a.ssets. 

10.  AppUcant  has  not,  within  the  last 
18  months,  transferred  any  of  its  assets 
to  a  separate  tnis;,  the  beneficiaries  of 
which  were  or  are  security  holders  of 
Applicant. 

11.  The  expenses  applicable  to  the 
liquidation  of  Applicant's  assets  were 
de  minimis  and  were  borne  entirely  by 
AMEX  Ufe. 

12.  AppUcant  had  no  remaining  assets 
and  no  debts  or  liabilities  reniain 
outstanding.  AppUcant  is  not  a  party  to 
any  litigation  or  administrative 
proceeding.  Thare  are  no  sectirity 
holders  of  AppUcant. 

13.  Applicant  is  not  engaged,  and 
does  not  propose  to  engage,  in  any 
business  activities  other  Uian  that 
necessary  for  the  winding-up  of  its 
afiairs. 

14.  Applicant  intmids  to  file  Articles 
of  Dissolution  w  th  the  Maryland  State 
Department  of  A»essments  and 
Taxation  to  terminate  its  existence. 

15.  AppUcant  ;31ed  a  final  Form  N- 
SAR  on  August  29, 1992.  Prior  to  that 
date,  all  requireii  filings  of  Form  N-SAR 
had  been  made  en  a  timely  basis. 

Applicant's  Legal  Analysis 

1.  Section  3(c)il)  of  the  1940  Act 
excludes  imrn  the  definition  of  an 
investment  company  any  issuer  whose 
outstanding  securities  are  beneficially 
owned  by  not  m(  re  than  100  persons 
and  that  is  not  making  and  does  not 


propose  to  make  a  public  offering  of  its 
securities. 

2.  Applicant  represents  that  by  virtue 
of  the  Uquidation  of  each  of  its 
portfolios  and  the  cessation  of  its 
financial  operations,  it  ceased  to  have  at 
least  one  hundred  persons  who  are 
beneficial  owners  of  its  shares. 
AppUcant  is  not  making  and  does  irat 
propose  to  make  a  public  offering  of  its 
securities.  Applicant  therefore 
represents  that  it  is  no  longer  within  the 
definition  of  an  investment  company  set 
forth  in  Section  3(c)(1)  of  the  1940  Act 
and  has  ceased  to  be  an  investment 
company  within  the  meaning  of  Section 
8(f)  of  the  1940  Act. 

3.  AppUcant,  thus,  requests  an  order 
pursuant  to  Section  8(f)  of  the  1940  Act 
declaring  that  it  has  ceased  to  be  an 
investment  company. 

For  the  Commissioo,  by  the  EHvision  of 
Investment  Management,  pursuant  to 
delegated  authority. 
Joaatfaan  G.  Katz, 
Secretary. 

(FR  Doc.  9J-22285  Filed  9-10-93;  8:45  am) 
BiujNQ  cooe  wte-01-M 


pnvestment  Company  Act  Release  No. 
19686:811-6101] 

The  Kotrozo  Mutual  Fund  Group,  Inc.; 
Application  for  DerBgistratkMi 

Septenaber  7, 1993. 

AGENCY:  Securities  and  Exchange 

Commission  ("SEC"). 
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ACnOH:  Notice  of  Application  for 
Deregistration  under  the  Investment 
Company  Act  of  1940  (the  "Act"). 

APPLICANT:  The  Kotrozo  Mutual  Fund 
Group.  Inc. 

RELEVANT  ACT  SECTIONS:  Section  8(0- 
SUMMARY  Of  application:  Applicant 
seeks  an  order  declaring  that  it  has 
phased  to  be  an  investment  company. 
FHJNG  DATE:  The  application  on  Form 
N-aF  was  filed  on  December  11. 1990, 
and  amended  on  April  26. 1991.  and 
August  23.  1993. 

HEARING  OR  NOTIFICATION  Of  HEARING:  An 
order  granting  the  application  will  be 
issued  unless  the  SEC  orders  a  hearing. 
Interested  persons  may  request  a 
hearing  by  writing  to  the  SEC's 
Secretary  and  serving  applicant  with  a 
copy  of  the  request,  personally  or  by 
mail.  Hearing  requests  should  be 
received  by  the  SEC  by  5:30  p.m.  on 
October  4. 1993.  and  should  be 
accompanied  by  proof  of  service  on 
applicant,  in  the  form  of  an  affidavit  or, 
for  lawyers,  a  certificate  of  service. 
Hearing  requests  should  state  the  nature 
of  the  writer's  interest,  the  reason  for  the 
request,  and  the  issues  contested. 
Persons  who  wish  to  be  notified  of  a 
hearing  may  request  notification  by 
writing  to  the  SEC's  Secretary. 
ADDRESSES:  Secretary,  SEC,  450  5th 
Street,  NW.,  Washington,  DC  20549. 
Applicant.  The  Kotrozo  Mutual  Fund 
Group.  Inc..  c/o  Paul  J.  Roshka,  Jr., 
O'Connor,  Cavanagh,  Anderson, 
Westover,  Killingsworth  &  Beshears, 
One  East  Camelback  Road.  Suite  1100, 
Phoenix.  Arizona  85012. 
fOR  FURTHER  INFORMATION  CONTACT: 
James  J.  Dwyer,  Staff  Attorney,  at  (202) 
504-2920,  or  Elizabeth  G.  Osterman, 
Branch  Chief,  at  (202)  272-3016  (Office 
of  Investment  Company  Regulation, 
Division  of  Investment  Management). 
SUPPLEMENTARY  INFORMATION:  The 
following  is  a  summary  of  the 
application.  The  complete  application 
may  be  obtained  for  a  fee  at  the  SEC's 
Public  Reference  Branch. 

Applicant's  Representations 

1.  Prior  to  May  22, 1991,  applicant,  a 
diversified  open-end  management 
investment  company,  was  an  Arizona 
corporation.  SEC  records  indicate  that, 
on  April  6. 1987.  applicant  filed  a 
registration  statement  pursuant  to 
section  8(b)  of  the  Act,  and  registered  an 
indefinite  number  of  shares  of  Kotrozo 
Option  Income  Fund  (the  "Option 
Income  Series"),  a  series  of  applicant. 
On  August  12,  1987,  applicant's 
registration  statement  was  declared 
effective  and  applicant  commenced  its 
initial  public  offering  of  shares  of 


Option  Income  Series.  In  1988. 
applicant  filed  a  post-effective 
amendment  to  register  an  indefinite 
number  of  shares  of  Kotrozo  State  and 
Federal  Tax  Free  Income  Fund  (the 
"Tax  Free  Series '),  another  series  of 
applicant.  On  November  7, 1988,  the 
post-efTective  amendment  was  declared 
effectfve  and  applicant  commenced  its 
public  offering  of  shares  of  Tax  Free 
Series. 

2.  In  connection  with  an  SEC 
investigation  of  applicant  and  R.L. 
Kotrozo,  Inc.  ("Kotrozo"),  staff  of  the 
SEC  informed  applicant's  board  of 
directors  that,  effective  February  20, 
1990,  Kotrozo,  applicant's  investment 
adviser  at  the  time,  was  no  longer 
eligible  to  act  as  applicant's  investment 
adviser.  Accordingly,  applicant  entered 
into  interim  advisory  agreements 
pursuant  to  rule  15a-4  under  the  Act 
with  Analytic  Management,  Inc. 
("Analytic  Management")  and  Aquila 
Management  Corporation  ("Aquila") 
with  respect  to  Option  Income  Series 
and  Tax  Free  Series,  resf)ectively.  These 
interim  advisory  agreements 
contemplated  the  acquisition  of  the 
assets  of  Option  Income  Series  by 
Analytic  Optioned  Equity  Fund,  Inc. 
("Analytic  Fund"),  a  registered 
investment  company  advised  by 
Analytic  Management,  and  the 
acquisition  of  the  assets  of  Tax  Free 
Series  by  Tax  Free  Trust  of  Arizona  (the 
"Tax  Free  Trust"),  a  registered 
investment  company  advised  by  Aquila. 

3.  At  a  special  meeting  of  applicant's 
board  of  directors  held  on  May  18, 1990. 
consistent  with  rule  17a-8  of  the  Act.  all 
of  applicant's  directors  adopted  a 
resolution  approving  an  Agreement  and 
Plan  of  Reorganization  and  Liquidation 
for  each  of  its  series  (collectively,  the 
"Agreements").  The  Agreements 
provided  that  substantially  all  of  the 
assets  of  Option  Income  Series  and  Tax 
Free  Series  would  be  exchanged  for 
shares  of  Analytic  Fund  and  Tax  Free 
Trust,  respectively,  on  the  basis  of  the 
relative  net  asset  value  of  the  respective 
series.  The  Agreements  further  provided 
that  the  shares  of  Analytic  Fund  and 
Tax  Free  Trust  would  be  distributed  pro 
rata  to  shareholders  of  Option  Income 
Series  and  Tax  Free  Series,  respectively, 
immediately  after  the  exchange.  In 
approving  the  Agreements,  applicant's 
board  considered  the  relatively  small 
size  of  applicant's  series  and  the 
corresponding  high  transaction  and 
administrative  costs,  and  the  cost  of 
future  advisory  services. 

4.  The  Agreements  also  provided  that 
applicant  would  establish  a  reserve  for 
each  series  to  provide  for  contingent  or 
unknown  claims,  including  any  request 
for  indemnification  by  applicant's 


president  if  the  SEC  brought  a  civil 
enforcement  action  against  him.  Each 
reserve  also  would  be  used  to  satisfy 
previously  incurred  but  unpaid  legal, 
accounting,  operating,  and  dissolution 
expenses  of  applicant's  respective 
series.  Each  reserve  would  be 
established  with  no  more  than  3%  of  the 
total  net  assets  of  the  respective  series. 

5.  Applicant  distributed  to  its 
shareholders  proxy  materials  dated  June 
28, 1990,  relating  to  the  transactions 
contemplated  under  the  Agreements.  At 
a  special  meeting  of  applicant's 
shareholders  held  on  July  31, 1990,  each 
series'  shareholders  approved  the 
applicable  Agreement,  and  applicant's 
shareholders  approved  the  liquidation 
and  dissolution  of  applicant.  As  of  July 
31,  1991.  there  were  119,945.002 
outstanding  shares  of  Option  Income 
Series  with  an  aggregate  net  asset  value 
of  $952,578.37,  and  per  share  net  asset 
value  of  $7.94  and  there  were 
2,669,014.679  outstanding  shares  of  Tax 
Free  Series  with  an  aggregate  net  asset 
value  of  $25,237,278.85,  and  per  share 
net  asset  value  of  $9.46.  On  August  1, 
1990,  the  exchanges  were  consummated 
and  the  pro  rata  distributions  were 
made,  pursuant  to  the  Agreements. 

6.  On  August  2, 1990,  applicant  and 
the  members  of  its  board  entered  into 
liquidating  trust  agreements  under 
which  the  reserves  established  for 
Option  Income  Series  and  Tax  Free 
Series  were  distributed  to  Option 
Income  Fund  Liquidating  Trust  and  Tax 
Free  Fund  Liquidating  Trust, 
respectively,  and  the  shareholders  of 
each  series  received  pro  rata  beneficial 
interests  in  the  corresponding 
liquidating  trust.  Each  liquidating  trust's 
activities  were  limited  to  holding  the 
assets  transferred  to  it  by  applicant  on 
behalf  of  its  beneficiaries,  enforcing  the 
rights  of  the  beneficiaries  with  respect 
to  such  assets,  preserving  and  protecting 
the  liquidating  trust  property,  and 
providing  for  the  orderly  liquidation  of 
the  assets  transferred  to  the  liquidating 
trust. 

7.  The  trustees  of  the  liquidating 
trusts  satisfied  all  of  applicant's 
outstanding  liabilities,  debts,  and 
obligations,  and  determined  that  the 
possibility  of  the  indemnification  claim 
described  above  no  longer  existed. 
Accordingly,  on  December  18, 1992,  all 
remaining  assets  of  the  liquidating  trusts 
were  distributed  in  cash  to  the  holders 
of  their  beneficial  interests. 

8.  The  expenses  incurred  in 
connection  with  the  liquidation  and 
dissolution  of  applicant  totalled 
$491,100.  Of  this  amount,  $278,500  was 
borne  by  applicant  and  the  balance  was 
borne  by  Aquila.  applicant's  investment 
adviser.  Expenses  which  were  not 


separately  identified  to  one  series  were 
allocated  between  the  series  based  on 
comparative  assets  (or,  in  the  case  of 
printing  and  proxy  costs,  comparative 
numbers  of  shareholders). 

9.  As  of  the  date  of  the  application, 
applicant  had  no  debts,  liabilities,  or 
shareholders.  Applicant  is  not  a  party  to 
any  litigation  or  administrative 
proceeding.  Applicant  is  neither 
engaged  in  nor  proposes  to  engage  in 
any  business  activities  other  than  those 
necessary  for  the  wtnding  up  of  its 
affairs. 

10.  Applicant  filed  Articles  of 
Dissolution  with  the  Arizona  Secretary 
ofStateonMay  22. 1991. 

For  the  SEC.  by  the  Division  of  Inve.stment 
Management,  under  delegated  authority. 
Jonathan  G.  KaU, 
Secretary. 
IFR  Doc  93-22284  Filed  9-10-93:  8:45  am] 
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DEPARTMENT  OF  TRANSPORTATION 

Office  of  the  Secretary 

Fitness  Determination  of  Gorda  Aero 
Service,  Inc. 

agency:  Department  of  Transportation. 

action:  Notice  of  Commuter  Air  Carrier 
Fitness  Determination — Order  93-9-4. 
Order  to  Show  Cause. 

SUMMARY:  The  Department  of 
Transportation  is  proposing  to  find  that 
Gorda  Aero  Service.  Inc..  is  fit.  willing, 
and  able  to  provide  commuter  air 
service  under  section  4 1 9(e)  of  the 
Federal  Aviation  Act. 

RESPONSES:  All  interested  persons 
wishing  to  respond  to  the  Department  of 
Transportation's  tentative  fitness 
determination  should  file  their 
responses  with  Barbara  P.  Dunnigan,  Air 
Carrier  Fitness  Division.  P-56,  Room 
6401.  Department  of  Transportation.  400 
Seventh  Street,  SW..  Washington.  DC 
20590,  and  serve  them  on  all  persons 
listed  in  Attachment  A  to  the  order. 
Responses  shall  be  filed  no  later  than 
September  20. 1993. 

FOR  FURTHER  INFORMATION  CONTACT:  Mrs. 
Barbara  P.  Dunnigan.  Air  Carrier  Fitness 
Division,  De{)artment  of  Transportation, 
400  Seventh  Street,  SW.,  Washington. 
DC  20590.  (202)  366-2342. 

Dated:  September  3. 1993. 
Patrick  V.  Murphy, 

Acting  Assistant  Secretary  for  Policy  and 

International  Affairs. 

(FR  Doc  93-22212  Filed  9-10-93;  8:45  ami 
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Federal  Aviation  Administration 

Intent  To  Rule  or  Application  To 
Impose  and  Use  the  Revenue  From  a 
Passenger  Facili  ;y  Charge  (PFC)  at 
Portland  International  Jetport  Maine 

AGENCY:  Federal  Aviation 
Administration  (I'AA).  DOT. 
ACTION:  Notice  of  intent  to  rule  on 
application. 

SUMMARY:  The  F/ A  proposes  to  rule  and 
invites  public  comment  on  the 
application  to  impose  and  use  the 
revenue  from  a  Pissenger  Facility 
Charge  at  Portland  International  Jetport 
under  the  provisions  of  the  Aviation 
Safety  and  Capacity  Expansion  Act  of 
1990  (Title  IX  of  he  Omnibus  Budget 
Reconciliation  A^1  of  1990)  (Public  Law 
101-508)  and  pait  158  of  the  Federal 
Aviation  Regulat  ons  (14  CFR  part  158) 
DATES:  Comment:  must  be  received  on 
or  before  October  13. 1993.   . 
ADDRESSES:  Com  nents  on  this 
application  may  oe  mailed  or  delivered 
in  triplicate  to  thj  FAA  at  the  following 
address:  Federal  Aviation 
Administration,  Airport  Division.  12 
New  England  Exttcutive  Park. 
Burlington.  Massachusetts  01803. 

In  addition,  one  copy  of  any 
comments  submitted  to  the  FAA  must 
be  mailed  or  delivered  to  Thomas  F. 
Valleau.  Director,  Transportation  and 
Waterfront  Facilities  of  the  City  of 
•  Portland  at  the  fc  Uowing  address: 
Portland  International  Jetport.  1001 
Westbrook  Street.  Portland.  Maine 
04102. 

Air  carriers  anil  foreign  air  carriers 
may  submit  copi  js  of  written  comments 
previously  provided  to  the  City  of 
Portland  under  8  158.23  of  part  158  of 
the  Federal  Avia  ion  Regulations. 
FOR  FURTHER  JNFC  RMATION  CONTACT: 
Priscilla  A.  Soldin.  Airports  Program 
Specialist.  Federil  Aviation 
Administration.  Airports  Division,  12 
New  England  Exinnitive  Park. 
Burlington.  Massachusetts  01803.  (617) 
238-7614.  The  application  may  be 
reviewed  in  pers)n  at  this  same 
location. 
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impose  and  use  the  revenue  from  a  PFC 
submitted  by  the  City  of  Portland  was 
substantially  complete  within  the 
requirements  of  §158.25  of  part  158  of 
the  Federal  Aviation  Regulations.  The 
FAA  will  approve  or  disapprove  the 
application,  in  whole  or  in  part,  no  later 
than  November  12. 1993. 

The  following  is  a  brief  overview  of 
the  application. 

Level  of  the  proposed  PFC:  $.1.00 
Proposed  charge  effective  date:  January 

1. 1994 
Proposed  charge  expiration  date:  March 

31.  2001 
Total  estimated  PFC  revenue: 

$12,642,000 

Brief  description  of  proposed  project: 

impose  Only  Projects 

Extend  Terminal  Ramp.  Residential 
Soundproofing. 

Impose  and  Use  Projects 

Expand  Snow  Removal  Equipment 
Building.  Install  Guidance  Signs. 
Conduct  Airport  Master  Plan  Update. 
Reconstruct  West  Ramp.  Replace 
Baggage  Carousels.  Expand  Gate  4. 
Terminal  Expansion.  Acquire 
Wheelchair  Lift.  PFC-Enhanced  Bond 
Financing  Costs. 

Class  or  classes  of  air  carriers  which 
the  public  agency  has  requested  not  be 
required  to  collect  PFCs:  Air  Taxi/ 
Charter  Operators  (ATCO). 

Any  person  may  inspect  the 
application  in  person  at  the  FAA  office 
listed  above  under  "FOR  FURTHER 
INFORMATION  CONTACT". 

In  addition,  any  person  may,  upon 
request,  inspect  the  application,  notice 
and  other  documents  germane  to  the 
application  in  person  at  the  Portland 
International  Jetport,  1001  Westbrook 
Street.  Portland.  Maine  04102. 

Issued  in  Burlington.  Massachusetts  on 
August  30. 1993. 
Vincent  A  Scarano. 

Manager.  Airports  Division.  Nen-  England 
Region. 

IFR  Doc  93-22279  Filed  9-10-93;  8:45  am] 
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TREASURY  DEPARTMENT 

Senior  Executive  Service  Departmental 
Performance  Review  Board; 
Memt>ership 

AGENCY:  Treasury  Department. 
ACTION:  Notice  of  members  of  the 
Departmental  Performance  Review 
Board  (PRE). 

SUMMARY:  Pursuant  to  5  U.S.C. 
4314(c)(4).  this  notice  announces  the 
appointment  of  members  of  the 


I 
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Departmental  PRB.  The  purpose  of  this 
PRB  is  to  review  and  make 
recommendations  concerning  proposed 
performance  appraisals,  ratings,  bonuses 
and  other  appropriate  personnel  actions 
for  incumbents  of  SES  positions  for 
which  the  Secretary  or  Deputy  Secretary 
is  the  appointing  authority.  These 
positions  include  SES  bureau  heads, 
deputy  bureau  heads  and  certain  other 
positions.  The  Board  will  perform  PRB 
functions  for  other  key  bureau  positions 
if  requested. 

COMPOSmON  Of  DEPARTMENTAL  PRB:  The 
Board  shall  consist  of  at  least  three 
members.  In  the  case  of  an  appraisal  of 
a  career  appointee,  more  than  half  the 
members  shall  consist  of  career 
appointees.  The  names  and  titles  of  the 
PRB  members  are  as  follows: 
Deborah  M.  Witchey,  Acting  Assistant 

Secretary  (Management)— 

Chairperson 
William  E.  Barreda,  Deputy  Assistant 

Secretary  (Trade  and  Investment 

Policy) 
Carlton  L.  Brainard,  Assistant 

Commissioner  (Management),  U.S. 

Customs  Service 
Robert  P.  Cesca,  Deputy  Inspector 

General 
Peter  H.  Daly,  Director,  Bureau  of 

Engraving  and  Printing 
Michael  P.  Dolan,  Deputy 

Commissioner,  Internal  Revenue 

Service 
Eugene  H.  Essner,  Deputy  Director,  U.S. 

Mint  • 

Dennis  I.  Foreman,  Deputy  General 

Counsel 
William  H.  Gillers,  Director,  Office  of 

Assets  Forfeiture  Financial 

Management 
Richard  L.  Gregg,  Commissioner,  Bureau 

of  Public  Debt 
Jean  E.  Hanson,  General  Counsel 
Stephen  E.  Higgins,  Director,  Bureau  of 

Alcohol,  Tobacco  and  Firearms 
Michael  H.  Lane,  Deputy  Commissioner, 

U.S.  Customs  Service 
David  C.  Lee.  Assistant  Director 

(Administration),  U.S.  Secret  Service 
John  W.  Magaw,  Director,  U.S.  Secret 

Service 
Russell  D.  Morris,  Commissioner, 

Financial  Management  Service 
Gerald  Murphy,  Fiscal  Assistant 

Secretary 
Thomas  P.  O'Malley,  Director, 

Management  Programs  Directorate 
Marcus  W.  Page,  Deputy  Fiscal 

As.sistant  Secretary 
Charlene  J.  Robinson,  Director,  Human 

Resources  Directorate 
Kenneth  R.  Schmalzbach,  Assistant 

General  Counsel  (Administrative  and 

General  Law) 
Charles  Schotta,  Deputy  Assistant 

Secretary  (Middle  East  and  Energy 

Policy) 


John  P.  Simpson,  Deputy  Assistant 

Secretary  (Regulatory,  Tariff  and 

Trade  Enforcement) 
Edwin  A.  Verburg,  Director,  Financial 

Services  Directorate 
George  J.  Weise,  Commissioner,  U.S. 

Customs  Service 
DATES:  Membership  is  effective  on 
September  13,  1993. 
FOR  FURTHER  INFORMATION  CONTACT:  Jack 
R.  Howard,  Department  of  the  Treasury, 
Director,  Office  of  Personnel  Policy, 
Annex  Building,  room  4150, 
Pennsylvania  Avenue  at  Madison  Place, 
NW.,  Washington.  DC  20220, 
Telephone:  (202)  622-1530  or  622-1091 
TDD. 

This  notice  does  not  meet  the 
Department's  criteria  for  significant 
regulations. 

Dated:  September  2, 1993. 
Deborah  M.  Witchey, 

Acting  Assistant  Secretary  (Management). 
IFR  Doc.  93-22331  Filed  9-10-93;  8:45  ami 
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UNITED  STATES  INFORMATION 
AGENCY 

Group  Projects  (or  international  Visitor 
Grantees 

agency:  United  States  Information 

Agency. 

ACTION:  Notice — request  for  proposals. 

SUMMARY:  The  Bureau  of  Educational 
and  Cultural  Affairs,  U.S.  Information 
Agency  (USIA)  announces  its  intention 
to  award  ten  grants  of  approximately 
$130,000  each  to  not-for-profit 
organizations  arranging  group  projects 
for  International  Visitors  traveling 
within  the  U.S. 

DATES:  Dates  for  the  programs  and 
deadlines  for  submission  of  each 
proposal  are  indicated  in  the  individual 
program  descriptions  which  follow.  All 
copies  must  be  received  at  the  U.S. 
Information  Agency  by  5  p.m. 
Washington.  DC  time  on  the  due  date 
indicated.  Faxed  documents  will  not  be 
accepted,  nor  will  documents 
postmarked  on  the  due  date  but 
received  at  a  later  date.  It  is  the 
responsibility  of  each  grant  applicant  to 
ensure  that  proposals  are  received  by 
the  deadline  indicated.  Grants  should 
begin  approximately  four  weeks  prior  to 
the  project  opening  date. 
ADDRESSES:  Proposals  should  be 
submitted  by  the  deadline  to:  U.S. 
-Information  Agency.  Ref:  International 
Visitor  Group  Projects.  Office  of  Grants 
Management,  E/XE,  room  336,  301  4th 
Street,  SW.,  Washington.  DC  20547. 
FOR  FURTHER  INFORMATION  CONTACT: 


Interested  U.S.  organizations  should 
write  or  call  Mr.  Jay  Taylor,  Chief, 
Group  Projects  Division  (E/VP),  room 
255.  301  4th  Street.  SW..  Washington. 
DC  20547;  telephone  (202)  619-6285.  to 
request  detailed  application  packets, 
which  include  award  criteria  additional 
to  this  announcement,  all  necessary 
forms,  and  guidelines  for  preparing 
proposals,  including  specific  budget 
preparation  information. 

Overview 

Programs  are  authorized  under  Public 
Law  87-256,  the  Mutual  Educational 
and  Cultural  Exchange  Act  of  1961 
(Fulbright-Hays  Act),  "to  increase 
mutual  understanding  between  the 
people  of  the  United  States  and  the 
people  of  other  countries."  Pursuant  to 
the  Bureau's  authorizing  legislation, 
programs  must  maintain  a  non-partisan 
character  and  should  be  balanced  and 
representative  of  the  diversity  of 
American  political,  social  and  cultural 
life.  Programs  must  conform  to  all 
Agency  requirements  and  guidelines 
and  are  subject  to  final  review  by  the 
USIA  contracting  officer. 

Guidelines 

Subject  to  the  availability  of  funds, 
USIA  seeks  separate  proposals  from 
non-profit  organizations  for  programs 
for  International  Visitors  traveling 
throughout  the  U.S.  in  seven  Multi- 
Regional  group  projects,  two  Regional 
group  projects  and  one  Young  African 
Leaders  group  project.  Each  is  centered 
around  a  different  theme.  Participants  in 
the  projects  will  be  foreign  leaders  or 
ffotential  leaders  selected  by  U.S. 
embassy  committees  abroad.  Each  group 
will  consist  of  approximately  20  foreign 
visitors  in  addition  to  the  three  or  four 
American  escort  officers,  selected  and 
funded  by  USIA,  who  accompany  them. 

Projects  will  be  four  to  six  weeks  in 
length.  Many  programs  begin  in 
Washington,  DC,  with  an  orientation 
and  overview  of  the  issues  and  a  central 
examination  of  federal  policies 
regarding  these  issues.  Openings  in 
cities  other  than  Washington,  DC,  may 
be  proposed  for  substantive  reasons.  If 
Washington,  DC  is  not  the  opening  site, 
it  .should  be  included  on  the  itinerary. 
Well-paced  project  itineraries  often 
include  programs  in  four  to  six 
communities,  including  the  opening 
site.  Project  itineraries  should  include 
urban  and  rural  small  communities  in 
distinctive  geographical  and  cultural 
regions  of  the  U.S.  The  programs  should 
provide  numerous  opportunities  for 
participants  to  experience  the  diversity 
of  American  society  and  culture.  At 
appropriate  points  in  the  project, 
participants  may  be  divided  into 
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smaUer,  three  or  foui^member  teams  for 
simultaneous  visits  to  different 
communities,  with  subsequent 
opportunities  to  share  their  experiences 
With  the  full  group.  There  should  be 
numerous  opportunities  for  "home 
hospitality"  with  Americans  of  diverse 
occupational,  age,  gender  and  ethnic 
groups.  Some  projects  should  include  at 
least  one  opportimity  for  an  overnight 
"homestay."  The  foreign  participants 
should  be  provided  opportunities  to 
speak  to  student,  dvic  and  professional 
groups  in  relaxed  and  informal  settings. 
For  some  projects,  "shadovring" 
experiences  with  American  professional 
colleagues  may  be  proposed. 
Participants  should  have  numerous 
opportunities  for  site  visits  and  hands- 
on  experiences  relevant  to  project 
themes.  Proposals  should  also  allow 
time  for  participants  to  reflect  on  their 
experiences,  share  observations  with 
project  colleagues  and  visit  cultural  and 
touristic  sites.  In  cities  where  such 
councils  exist,  arrangements  for 
community  visits  must  be  made  through 
the  National  Council  for  International 
Visitors  (NOV)  and  the  network  of  its 
constituent  councils  throughout  the  U.S. 

Propoaed  Budget 

Proposals  m\ist  include  a 
comprehensive  line  item  budget  for 
which  specific  details  are  available  in 
the  application  packet. 

Application  Procedures 

To  be  eligible  for  consideration, 
organizations  must  be  incorporated  in 
the  U.S.,  have  not-for-profit  status  as 
determined  by  the  IRS,  and  be  able  to 
demonstrate  expertise  in  a  ^Id  rrievant 
to  the  theme  of  the  project. 
Organizations  with  less  than  four  years' 
experience  in  international  exchange 
will  not  be  eligible  to  compete  for  these 
grants.  Experience  in  programming 
exchange  visitors  is  desirable. 

Interested  organizations  should  write 
or  call  the  Group  Projects  Division 
(address  provided  above)  to  request 
application  packets,  which  include 
award  criteria  additional  to  this 
announcement,  all  necessary  forms,  and 
guidelines  for  preparing  proposals, 
including  specific  bud^  preparation 
information. 

Following  are  the  preliminary  project 
summaries  lor  each  prefect 
Tith:  Ethnicity  and  Pluralism  in 

American  IH>li  tics 
Type:  EU  Regional  (English) 
Dotes:  February  22-March  18, 1994 
Proposal  Due:  November  9, 1993 

Pro^Goab 

— ^To  demonstrate  the  role,  influence 
and  contributions  of  various  minority 


groups  in  the 
process; 

-To  present  a 
issues  confro 
attempt  to  ac 
of  a  pluralist 
society; 

-To  introduce 
diversity  of  ^ 
including  ett^ 
and  racial  gn 


American  political 

iiscussion  of  current 
ating  Americans  as  they 
XMnmodate  the  demands 
c  and  ethnically  diverse 

participants  to  the  rich 
jnerican  culture, 
nic,  religious,  linguistic 
)ups. 


Participants 

This  project  •  s  intended  for 
government  officials,  journalists, 
politicians,  academics  and  others  with  a 
professional  in  erest  in  and 
resjx»nsibility  f  sr  immigration,  ethnicity 
and  assimilaticn  concerns,  and  the 
social  %velfare  End  political  integration 
of  minority  gro  jps. 

Summary 

For  many  countries  in  Europe,  the 
ongoing  international  economic 
integration  brir  gs  with  it  the  need  to 
accommodate  the  special  needs  and 
interests  of  nevly-arrived  immigrant 
groups  and  inc-easingly  diversified 
populations.  Tlie  solutions  to  be  sought 
will  affect  such  diverse  areas  as  social 
welfare,  the  mc  vement  of  labor  across 
borders,  national  economies, 
investment, an!  poHtical powrer shift. 
Throughout  its  history,  the  U.S.  has 
faced  such  cha  lenges  and  continues  to 
address  the  diltmma  of  incorporating 
into  the  social  iind  political  fabric  of  the 
country  an  eve;  increasing  number  of 
special  interest  groups.  The  strength  and 
resilience  of  th  >  American  political 
system  rests  in  its  reliance  on  a 
pluralistic  structure.  This  project  will 
explore  the  his  orical,  poUtical  and 
cultural  bases  c  f  American  pluralism  as 
well  as  current  issues  such  as  education, 
social  welfare,  x)litical  activism,  and 
a^rmative  acti  sn.  Participants  will 
learn  about  the  efforts  of  groups  to 
pursue  their  pa  rticular  economic,  social 
and  political  agendas,  while 
maintaining  th)  ir  ciiltural 
distinctiveness  and  about  the  political 
environment  tl:  at  not  only  allows  but 
encourages  than  to  do  so. 

The  program  will  open  iji  Washington 
with  an  introdi  ction  to  Americui 
politics,  emphfi  sizing  the  role  played  by 
a  variety  of  intc  rest  groups  in 
influencing  doi  nestle  as  well  as  foreign 
policy.  The  opt  ning  session  will 
provide  an  acat  lemic  perspective  on 
American  polit  cal  thought  and  practice. 
A  specialist  in '  lemogrqplucs  will  give 
an  overview  of  Ustorical  immigration 
and  current  pojrulalaon  trends  in  the 
U.S.  and  their  $  ignificance  in  the 
political  proce;  s.  Participants  will  then 
meet  with  representatives  of 


Congressional  Committees  to  discuss 
legislation  such  as  the  Immigration  and 
Naturalization  Control  Act  of  1990;  with 
appropriate  officials  at  the  Departments 
of  State,  Health  and  Human  Services, 
Justice  and  Labor;  and  with 
independent  agencies  such  as  the  U.S. 
Commission  on  Civil  Rights  and  the 
Equal  Employment  Opportunity 
Commission.  They  will  also  have  the 
opportunity  to  discuss  issues  with 
association  representatives,  lobbyists 
and  think  tank  scholars. 

Outside  Washington,  the  group's 
itinerary,  reflecting  regional  balance, 
will  take  them  to  locations  across  the 
country  in  order  to  demonstrate  the 
practical  side  of  theoretical  topics 
introduced  in  the  Nation's  Capital.  They 
will  have  the  chance  to  observe  and 
discuss  issues  of  poUtical  access  and 
activism  related  to  ethnic,  religious, 
racial  and  linguistic  affiliation.  The 
program  will  address  topics  such  as  the 
bilingual  education/multicultural 
curriculum  debate,  grassroots  political 
organizing,  the  civil  rights  movement, 
gay  rights  issues,  and  immigration  and 
the  ethnic  composition  of  communities. 
Title:  D^  and  U.S.  Capital  Markets 
Type:  Multi-Regional 
Dotes:  March  7-Apri!  1. 1994 
Proposal  Due:  November  30, 1993 

Project  Goals 

— ^To  highlight  U.S.  initiatives  in 
working  vdth  developing  nations  to 
meet  financial  obligations; 

— ^To  enhance  understanding  of  the  U.S. 
economic  system  and  the  decision- 
making process  in  formulating  U.S. 
economic  assistance  policy; 

— ^To  clarify  U.S.  perspectives  on 
international  economic  relations  and 
to  provide  an  appreciation  for  the 
impact  which  U.S.  domestic 
economic  activities  have  oa  the  vtrorKi 
economic  system. 

Partkapaots 

This  project  is  designed  for 
government  finance  and  trade  officiais, 
economic  planners,  private  industry 
representatives,  bankers.  Chamber  of 
Commerce  officials,  economics 
professors,  and  journalists  who 
specialize  in  international,  comparative, 
or  U.S.  economic  policies  and  issues. 

Sununarjr 

This  program  will  give  participants  «a 
in-depth  look  at  U.S.  policy  toward  debt 
reduction  and  private  foreign 
investment,  especially  the 
Administration's  efforts  to  reduce 
national  debt  and  to  provide  debt  relief 
to  those  nations  wiHing  to  develop 
effective  free-market  reforms. 
Participants  will  learn  about  U.S. 


47928 


Federal  Register  /  Vol.  58.  No.  175  /  Monday,  September  13,  1993  /  Notices 


domestic  economic  policies,  especially 
measures  taken  to  deal  with  trade  and 
budget  deHcits.  Also  explored  will  be 
U.S.  efforts  to  achieve  international 
economic  coordination  and  resolve 
current  economic  imbalances  in  the 
global  system. 

Initially,  participants  will  receive  an 
update  from  senior  officials  at  the 
Department  of  the  Treasury,  Office  of 
the  Trade  Negotiator,  the  Federal 
Reserve  Bank  aiid  the  Council  of 
Economic  Advisors  on  the  status  of  the 
Uruguay  round  of  GATT  and  on  the 
progress  of  Third  World  debt 
negotiations  through  such  vehicles  as 
the  Brady  Plan.  A  briefing  at  the  Agency 
for  International  Development  will 
explain  the  objectives  of  U.S.  assistance 
in  general  and  provide  insight  into  the 
complexities  of  resource  allocation  in 
the  foreign  aid  process,  emphasizing 
U.S.  support  for  the  structural 
adjustment  process  and  discouragement 
of  debt  repudiation.  Briefings  by 
officials  at  OPIC  will  provide 
information  on  practical  applications  of 
privatization  efforts  worldwide  and  the 
role  U.S.  investment  plays  in  helping 
these  efforts  succeed.  At  the  World 
Bank,  participants  will  look  at  U.S. 
assistance  provided  through  muhilateral 
organizations  and  discuss  the  range  of 
available  debt  relief  mechanisms, 
including  debt  swaps.  A  senior  official 
will  discuss  factors  inhibiting 
multinational  consensus  on 
international  debt  problems. 

During  group  and  small-team  travel  to 
different  regions  of  the  country, 
participants  will  visit  regional  economic 
development  authorities  and  state- 
financed  business  incibators  to  see 
examples  of  practical,  relevant  U.S. 
experience  in  aiding  small  and  medium 
enterprise  development,  credit 
financing,  and  job  creation.  In  an 
academic  setting,  leading  economists 
will  discuss  factors  promoting  stability 
in  international  economic  relations  and 
how  market  economics  and 
privatization  contribute  to  economic 
development.  A  technical  seminar  will 
provide  participants  with  practical 
information  on  creating  conditions  to 
attract  foreign  capital  and  on  dealing 
with  those  factors  discourage  foreign 
investors. 

Home  hospitality  will  be  provided  at 
several  stops  during  the  program. 
Title:  The  Fourth  Estate:  The  Media 
Type:  Young  African  Leaders  (English/ 

Portuguese) 
Dates:  March  7-April  15. 1994 
Proposal  Due:  November  30. 1993 

Pro)ect  Goals 

— To  deepen  understanding  of  the 
Constitutional,  political,  social  and 


technical  principles  of  journalism  in 

the  U.S.; 
— To  examine  the  impact  of  the  media 

on  the  formulation  and 

implementation  of  key  U.S.  foreign 

and  domestic  policies; 
— To  analyze  the  ethical  issues  inherent 

in  reporting,  the  right  to  privacy,  and 

balanced  and  accurate  reporting;  and 
— To  promote  an  appreciation  of 

American  culture  and  pluralism. 

Participants 

This  project  is  designed  for  young 
African  journalists  (between  25  and  35 
years  of  age)  whose  emerging  talents 
and  potential  are  recognized  and  who 
are  expected  to  be  influential  in  shaping 
the  perceptions  of  and  attitudes  toward 
the  U.S.  in  their  home  countries.  The 
project  is  for  Portuguese-  and  English- 
speaking  editors,  writers,  announcers, 
producers,  and  instructors  of  mass 
communications.  The  project  is  not 
designed  for  filing  of  stories. 

Summary 

The  project  will  be  six  weeks  in 
length  and  will  consist  of  six  distinct 
program  segments,  including  an  initial 
week  of  orientation  in  Washington,  DC, 
a  week  of  regionally  balanced  team  city 
visits,  a  week-long  practicum  with 
professional  counterparts  around  the 
country,  a  week-long  university-based 
seminar,  a  second  week  of  team  city 
visits,  and  a  final  week  which  will 
include  a  synthesis  discussion  and  a 
final  evaluation  session. 

The  project  will  open  in  Washington 
with  orientation  briefings  to  introduce 
participants  to  American  government, 
economy,  society  and  culture.  The  week 
will  also  consist  of  introductory 
sessions  on  the  role  of  a  free  press, 
journalistic  ethics,  the  economics  of 
mass  media,  and  the  international  news 
flow.  Meetini;s  will  be  arranged  to 
discuss  the  impact  of  the  media  on 
decision-making  in  U.S.  foreign  policy, 
especially  American  foreign  policy 
towards  Africa.  Participants  will  meet 
with  government  officials  to  discuss 
media  relations  at  the  federal  level  and 
with  representatives  from  the 
commercial  and  non-profit  media. 

Professional  appointments  will 
include  VOA.  WORLDNET.  and  the 
Washington  Foreign  Press  Center.  Other 
media  organizations  will  include 
Accuracy  in  Media  and  the  Reporters 
Committee  for  Freedom  of  the  Press.  A 
workshop  should  be  scheduled  at  the 
Center  for  Foreign  Journalists  in  Reston. 

One  week  should  involve  visits  to 
capital  cities  to  examine  policy-making 
at  the  state  and  local  levels,  and  to 
examine  relations  between  journalists 
and  local  government.  In  addition  to 


large  metropolitan  newspapers,  visits  to 
small  and  medium  sized  operations  will 
be  arranged  to  allow  interaction  with 
local  reports,  editorial  staff, 
administrators  and  readers. 

Another  week  should  be  devoted  to 
"shadowing"  experiences  with 
American  counterparts  in  both  print  and 
broadcast  media.  This  is  an  extremely 
important  part  of  the  program.  The 
Portuguese-speaking  participants  should 
be  in  a  city  with  a  large  Portuguese- 
speaking  population  which  will  allow 
them  to  have  a  one-on-one  practicum. 
This  period  will  also  allow  each  visitor 
to  have  an  opportunity  to  address  an 
American  audience  about  his/her 
country  which  is  a  vital  part  of  the 
program. 

A  university  week  will  permit  the 
participants  to  delve  into  current  issues 
and  trends  in  mass  communications. 
Topics  will  include  curriculum  design, 
new  technologies,  desktop  publishing, 
mass  communications  in  multilingual 
societies,  programming  for  minorities, 
and  media  innovations.  They  will  also 
participate  in  campus  activities  and 
interact  with  faculty  and  students. 

One  week  will  take  participants  in 
small  teams  to  medium-sized  cities  to 
explore  the  wide  variety  of  radio  and  TV 
specialized  programs,  including  all  talk, 
religious,  special  language,  and  ethnic 
groups.  The  visitors  should  have  the 
opportunity  to  attend  a  popular  TV  talk 
show.  Relevant  discussions  should  be 
arranged  with  major  advertising 
agencies  and  audience  research 
organizations. 

Cultural  events  and  home  hospitality 
will  be  provided  as  often  as  possible. 
Title:  Environmental  Protection  and 

Sustainable  Economic  Development 

in  the  U.S. 
Type:  American  Republics  Regional 

(Spanish) 
Dates:  March  28-April  22,  1994 
Proposal  Due:  December  21,  1993 

Project  Goals 

— To  familiarize  participants  with  key 
environmental  concerns  as  they  relate 
to  local  economic  and  development 
issues  in  the  U.S.; 

— To  introduce  participants  to  public 
and  private  efforts  in  the  U.S.  to 

frotect  and  sustain  the  environment; 
o  enhance  participants' 
understanding  of  the  U.S.  experience 
in  developing  standards  and  programs 
which  address  the  problems  of 
deforestation,  water  and  air  pollution, 
soil  conservation,  and  uncontrolled 
urbanization; 
— To  acquaint  participants  with  U.S. 
efforts  to  transcend  national  borders 
to  improve  levels  of  cooperation  in 
protecting  global  resources. 
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Participants 

This  project  is  intended  for  pwbhc 
and  private  ofBdats  working  in  the 
environmental  field,  as  w<»tl  as 
academics,  joumatists.  This  project  is 
intended  for  Spanish-speaking  visitors. 

Summary 

Through  site  visits  and  discussions 
with  public  and  private  environmental 
officials,  academics,  business 
representatives,  researchers,  and  media 
representatives,  this  project  wifl  provide 
participants  with  an  overview  of  the 
efforts  expended  by  Americans  to 
protect  and  sustain  the  environmerrt  in 
light  of  economic  development 
concerns,  as  well  as  efforts  to  expand 
cooperation  with  other  countries.  In 
addition  to  reviewing  the  U.S. 
experience,  participants  will  have 
opportunities  to  exciiange  ideas 
concerning  the  issues  of  most  concern 
in  their  countries.  Participants  will, 
throughout  this  project,  look  at  efforts  to 
correct  errors  of  the  past  as  well  as  plan 
for  regenerative  development  for  the 
future.  Participants  will  look  at  new 
technologies  and  review  methods, 
techniques  and  materials  used  in 
educating  the  public  about  development 
and  the  environment. 

The  project  will  open  in  Washington, 
DC  with  an  introduction  to  the  U.S. 
federal  system  of  government  and  the 
roles  played  by  federal,  state  and  local 
governments  in  natural  resource 
management,  policy  formulaticm  and 
implementation.  The  opening  week  will 
also  provide  an  overview  of  ^e  role  of 
national  and  international  non- 
governmental organizations. 

Outside  of  Washington,  DC 
participants  will  travel  to  five  distinctly 
different  ecological  regions,  including 
one  rural  area,  for  a  closer  look  at 
programs  which  address  the  problems  of 
deforestation,  water  and  air  pollution, 
soil  conservation,  and  uncontrolled 
urbanization.  Through  discussions  with 
representatives  of  universities,  advocacy 
groups  and  the  media,  participants  will 
enhance  their  understanding  of  efforts 
to  educate  the  public  about  problems  as 
well  as  solutions  to  preserving  the 
environment  and  sustaining 
development.  There  will  be 
opportunities  to  discuss  the  business 
view  of  gro%irth  and  environmental 
protection.  National  park  management, 
ecotourism,  energy  conservation  wiM 
also  be  reviewed.  Participants  will  meet 
with  state  and  local  government 
representatives  to  learn  of  cooperative 
efforts  with  local  citizens. 

The  project  will  provide  a  variety  of 
formats,  including  panel  discussions, 
for  the  exchange  of  ideas.  The  project 


will  provide  op:  tort  unities  for 
participants  to  f hare  issues  and 
concerns  in  thei  r  countries.  Home 
hospitality,  sigi;  tseeing.  a»d  cuhural 
activities  will  also  be  included. 

TitJe.-  Museums  and  Art  Centers  in  the 

U.S. 
Tyi)e:  Muhi-Re|  tonal 
Dofes.  March  2( -April  29, 1994 
Proposal  Due:  L  eoember  21, 1993 

Project  Goals         ' 

— To  exf^ore  th )  traditional  and  current 
roles  played  I  y  museums  and  art  and 
science  cente  s  in  American  society 
and  cuhure; 

— To  provide  pi  rtidpants  with  exposure 
to  current  tec  uuques  and  approaches 
to  museum  management  in  the  United 
States; 

— To  provide  o]  'portunities  lor 
discussion  aij  ned  at  increasing 
international  :x>opera  ion  and 
exchange  of  s  aff,  publications,  and 
exhibits. 

Participants 

The  project  is  de»gned  for  museum 
and  art  exhibition  professionals, 
including  those  who  work  in 
management  positimis  involving 
administration,  collections, 
conservation,  eihibits,  |>ublic  relations, 
and  education. '.  t  is  alsc  appropriate  for 
artists  and  critics  tirhose  professional 
interests  includi  the  roie  of  museums  in 
society.  . 

Summary 

The  rich  and  'aried  museum  and 
gallery  collectio  as  aad  resources  in  the 
nation's  capital  make  Washington,  DC 
the  appropriate  slace  to  begin  this 
project.  By  meeting  with  museum 
professionals  frc  m  the  Smithsonian 
Institution  and  i  <iher  area  museums, 
galleries,  associ:  tions,  artists,  and  art 
critics  and  writers,  participants  will 
gain  an  overviev/  of  the  role  of  museums 
and  art  centers  i  i  American  society  as 
well  as  current  t*ends  in  American  art. 
Experts  in  various  fields  will  lead 
discussions  on:  The  functions  of 
museums;  U.S.  government  policies 
towards  museuris;  the  role  (k  the 
government  and  the  private  sector  in 
funding  and  pro  noting  museums; 
training  docents  and  other  volunteers; 
new  technologies  ;i?ed  in  museum 
management;  ed  jcation  and  public 
programs;  curate  rsfaip;  acquisitions;  and 
collections  preservation.  Meetings  with 
appropriate  USLV  o^icials  involved  in 
issues  such  as  the  protection  and 
repatriation  of  a  hural  property  will  be 
included.  There  atiII  be  a  special  session 
to  allow  particip  mts  to  discuss  and 
show  sHdes  of  their  borne  iastitutioas. 


The  group  will  then  travel  to  Kgional 
art  and  science  centers  in  a  variety  of 
cities  and  towns  throughout  the  United 
States.  Participants  will  observe  the 
relationship  between  regional  and 
ethnic  museum  collections  a»d 
programs  and  the  communities  they  are 
designed  to  serve.  The  variety  of  ways 
in  which  small  museums  raise  funds, 
the  recruitment  and  training  of 
volunteer  docents,  and  the  design  and 
implementation  of  community  outreach 
programs  will  be  explored.  A  discussion 
of  the  new  wave  of  participatory, 
"hands-on"  museums  and  science 
centers  will  be  included  since  these  new 
centers  of  learning  are  developing 
rapidly  in  the  U.S.  and  throughout  the 
world.  An  appropriate  balance  should 
be  struck  between  the  attention  given  to 
contemporary  and  more  traditional 
museum  collections  and  concerns. 
Discussions  with  local  museum 
professionals  will  focus  on  topics  such 
as  management  techniques, 
procurement,  conservation  public 
relations  and  educsticm,  exhibit  design, 
security,  and  community  programs. 
Participants  will  also  visit  several 
university  museums  and  art 
departments  in  order  to  explore  the 
roles  played  by  acadenvic  institutions  in 
promoting  the  arts  in  the  community. 

The  itinerary  will  include  New  York 
for  visits  to  some  of  the  major  museums 
there,  as  well  as  corporate  collections 
and  foundations  which  support  the  arts. 
Depending  on  the  interests  of 
participants,  a  university  aeminar  on  the 
role  of  art  in  society  will  be  inckuied. 

This  project  will  conclude  in  Seattle. 
Washington,  with  participation  in  the 
American  Association  of  Museums 
annual  conference,  Apni  24-28, 1994. 
This  fifth  week  of  the  prograoi  «nll  be 
optional,  so  that  these  participants  who 
need  to  return  home  after  the  fourth 
week  will  be  able  to  do  so  witltout 
having  missed  any  of  the  significoit 
cities,  cultural  centers  and  collections 
scheduled  to  be  visited  prior  to  Seattle. 
The  addition  of  this  fifth  week  of 
programming  should  also  help  to  slow 
the  pace  of  this  project  and  thus,  create 
a  less  frantic  sense  of  travel. 

Home  hospitality  should  be  organized 
in  each  distinct  region  of  the  U.S. 
visited.  A  variety  of  hosts,  including 
those  in  similar  professions  to  the 
visitors  and  some  repiresenliug  entirely 
different  lifestyles  aad  concerns  should 
be  incorporated  into  this  critical 
element  of  the  progranx  All  of  these 
opportunities  should  provide  informal 
settings  which  might  encourage  and 
foster  discussions  about  everyday  life  in 
this  country,  the  cultural  values  that 
shape  our  society,  aiKl  the  American 
approadi  to  dealing  with  them. 
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Tide:  State  and  Local  Government  in  the 

U.S. 
Type:  Multi-Regional 
Dates:  Aoril  18-May  13.  1994 
Proposal  Due:  January  11, 1994 

Pro)ect  Goals 

— To  increase  understanding  of  the  U.S. 

federal  system  of  government; 
— To  outline  how  local  and  state 

governments  function  in  the  U.S.  and 

how  they  interact  with  the  federal 

government; 
— ^To  examine  the  separation  of  powers 

in  state  and  local  government  and  the 

division  of  authority  and 

responsibility  between  the  two  levels 

of  government; 

Participants 

This  project  is  intended  for  elected 
officials,  academicians,  journalists  and 
career  civil  servants  interested  in  local 
government  and  public  administration. 

Summary 

This  project  is  designed  to  allow 
participants  to  observe  and  compare 
local  and  state  governmental  structures 
as  well  as  the  legislative  and  executive 
processes  at  the  two  levels  of 
government.  Participants  in  this  project 
will  be  provided  with  an  overview  of 
the  principal  institutions  of  American 
government.  The  history  and  cultural 
context  of  governmental 
responsibilities,  the  interrelationships 
among  national,  state  and  local  levels  of 
government,  and  the  separation  of 

t)0wers  between  the  executive, 
egislative,  and  judicial  branches  will  be 
carefully  delineated. 

The  project  will  op>en  in  Washington, 
DC  with  lectures  and  discussions  on 
U.S.  Federalism,  particularly  the 
evolution  of  federal,  state  and  local 
government  relationships.  The  group 
should  meet  with  representatives  of  the 
White  House,  the  Congress,  and  the 
Departments  of  Commerce  and  of 
Housing  and  Urban  Development  to 
discuss  liaison  between  those  federal 
agencies  and  local  government. 
Meetings  may  also  be  arranged  at  the 
Advisory  Commission  on 
Intergovernmental  Relations,  the 
National  Academy  of  Public 
Administration  and  groups  lobbying 
Federal  agencies  and  Congress  on  behalf 
of  local  governments.  The  proximity  of 
Annapolis,  the  historic  capital  of 
Maryland,  provides  an  opportunity  to 
combine  professional  appointments, 
recreation  and  sightseeing. 

During  travel  around  the  U.S.,  the 
group  will  explore  intergovernmental 
relationships  through  discussions  and 
site  visits  to  various  forms  of  local 
government  entities  in  geographically 


and  socially  diverse  locales,  allowing 
participants  to  understand  the 
responsibilities  of  state  and  local 
governments  and  to  see  the  range  of 
configurations  such  governments  may 
take.  The  itinerary  will  include  visits  to 
large  urban  areas,  medium-sized  cities 
and  small  towns  in  several  different 
regions  to  meet  with  a  variety  of  local 
authorities  including  city  managers,  fire 
and  police  ofHcers,  budget  directors, 
waste  management  experts  and  health 
care  providers.  Emphasis  will  be  placed 
on  innovative  and  creative  methods 
local  governments  have  developed, 
including  volunteerism,  to  provide 
services.  A  period  of  travel  in  small 
teams  should  be  included. 

At  a  state  legislature,  participants 
should  sit  in  on  discussions  of  key 
issues  in  local  politics.  Meetings  with 
elected  municipal  o^icials  will  allow 
participants  to  contrast  their  role  with 
that  of  the  state-wide  elected  officials 
and  to  underscore  the  decentralization 
of  the  U.S.  political  system.  Participants 
should  meet  with  a  range  of  leaders, 
including  those  representing  non- 
governmental organizations,  who 
influence  local  decision-making.  In  a 
rural  state,  such  as  Iowa,  the  group  will 
learn  about  programs  like  Iowa's  Farm 
Family  Assistance  Program  and  the 
potent  influence  of  agricultural  interests 
on  state  and  national  politics. 

The  project  should  include  several 
days  at  an  academic  institution  with 
strong  programs  on  state  and  local 
government.  For  example,  previous 
versions  of  this  project  have  included 
very  useful  discussions  at  the  Center  for 
the  Study  of  Federalism.  Temple 
University. 

Home  hospitality  will  be  emphasized 
to  provide  the  participants  with  the 
maximum  opportunity  to  meet  with 
citizens  from  all  walks  of  life  and  to 
hear  their  views  on  government. 
Participants  will  have  opportunities  to 
talk  informally  to  local  civic  and 
professional  groups,  and  to  visit  schools 
to  talk  with  groups  of  teachers  and 
students. 

Title:  U.S.  Agriculture 
Type:  Multi-Regional 
Dates:  May  9-Iune  3. 1994 
Proposal  Due:  February  8, 1994 

Project  Goals 

—To  highlight  the  roots  of  the  U.S. 
economy  which  lie  in  the  agricultural 
sector  and  the  importance  of  the 
agrarian  lifestyle  to  many  U.S. 
citizens; 

— To  expose  participants  to  domestic 
political,  social  and  economic  forces 
that  influence  U.S.  agricultural  trade 
and  production  policies; 


— To  explore  initiatives  designed  to 
promote  sustainable  agriculture  and 
conservation  of  resources; 

— To  analyze  U.S.  positions  on  key 
current  world  agricultural  and  trade 
issues  in  order  to  explain  the  U.S. 
decision-making  process. 

Participants 

This  project  is  designed  for 
agricultural  leaders,  including 
goverrunent  officials,  agricultural 
researchers,  farmers'  union 
representatives  and  others  in  policy 
positions  dealing  with  agriculture  or 
agricultural  trade. 

Summary 

Many  Americans,  regardless  of  their 
current  occupation  or  lifestyle,  have 
antecedents  in  the  rural  farmland  of  this 
country  and  maintain  strong 
attachments  to  the  land.  Much  of  the 
strength  of  the  nation  stems  from  its 
self-sufficiency  in  feeding  and  clothing 
the  population  from  the  successful 
production  of  fibers  and  foodstuffs  in 
the  agricultural  belt.  This  project  will 
explore  the  current  state  of  agriculture 
in  the  U.S.  and  afford  participants 
opportunity  to  meet  not  only  with 
agricultural  policymakers,  but  also  with 
present  day  practitioners  of  a  proud  and 
historic  vocation. 

In  Washington,  DC,  the  group  will 
hear  discussions  reflecting  the 
American  perspective  on  major  current 
agricultural  issues,  including  farm 
subsidies,  current  bilateral  and 
multilateral  agricultural  trade 
negotiations,  and  agricultural 
environmental  problems.  From  meetings 
with  Department  of  Agriculture 
officials.  Congressional  staff,  the 
American  Farm  Bureau  Federation, 
environmental  advocates,  trade  policy 
experts,  and  representatives  from  the 
private  sector  and  agribusiness 
associations,  participants  will  hear  in 
detail  assessments  of  the  present  state  of 
the  American  agricultural  economy  and 
its  future  prospects. 

During  travel  throughout  the  country, 
participants  will  leani  of  the  diversity  of 
the  U.S.  agricultural  sector  and  the 
many  forms  which  farming  takes  in  the 
U.S.  from  the  vast  tracts  of  grain  in  the 
"breadbasket"  of  America  to  the  many 
belt  farms  surrounding  metroptolitan 
areas  operated  by  "gentleman  farmers" 
to  the  city  gardenspaces  and  fanners' 
markets  found  in  densely  populated 
areas. 

Participants  will  meet  with  fanners 
and  their  families,  as  well  as  with 
officials  at  cooperatives,  farm  bureaus, 
rural  banks,  and  with  journalists 
specializing  in  fanning  issues  in  order 
to  leam  how  regional  agricultural 


problems  influence  federal  agricultural 
policy  and,  ultimately,  national  foreign 
policy.  Meetings  will  also  be  arranged 
with  local  elected  oHicials,  at  state 
departments  of  agriculture,  with  experts 
at  key  universities  and  agricultural 
research  stations,  and  with 
representatives  of  agribusiness.  The 
program  will  include  at  least  one 
opportunity  to  visit  an  institution 
involved  in  developing  sustainable 
farming  techniques  such  as  the  Land 
Institute  or  the  Institute  for  Alternative 
Agriculture.  Issues  surrounding  use  of 
chemical  fertilizers  and  pesticides,  as 
well  as  irrigation  methods  and  the 
importance  of  soil  conservation  will 
receive  thorough  examination. 

Home  hospitality  and  home  stays  will 
be  emphasized  in  order  to  give 
participants  multiple  opportunities  to 
meet  with  farmers  and  their  families 
and  to  observe  firsthand  the  impact 
which  agriculture  and  the  international 
trade  in  agricultural  products  have  on 
agrarian  families  in  this  country  and  the 
way  they  voice  their  concerns  to 
national  policymakei^. 
Title:  Entrepreneurship  in  the  U.S. 
Type:  Multi-Regional 
Dates:  May  31-June  24. 1994 
Proposal  Due:  March  1, 1994 

Project  Goals 

— ^To  further  understanding  of  the 
social,  economic,  and  political  factors 
which  influence  and  encourage 
private  enterprise; 

— To  present  the  U.S.  economy  as  one 
developed  historically  through  equal 
access  to  economic  opportunity: 

— ^To  provide  examples  of  both  large  and 
small  successful  entrepreneurial 
efforts  in  the  U.S. 

Partidpants 

This  project  is  designed  for  private 
businesspersons,  elected  and  appointed 
government  officials,  academics,  and 
journalists  with  an  interest  in  the 
American  free  market  system. 

Summary 

Participants  will  survey  current  U.S. 
economic  conditions  andf  factors  which 
influence  and  encourage  private 
enterprise.  Illustrative  appointments, 
including  site  visits,  lectures,  and  panel 
discussions  should  provide  examples  of 
the  influence  of  labor,  immigration,  and 
private  and  public  cooperation,  as  well 
as  the  successes  and  struggles  facing 
small  and  large  business.  One  case 
study  providing  an  inside  look  at  the 
historical  development  of  a  successful, 
well-known  business  venture  would 
provide  a  more  realistic  view  of  the 
various  challenges  with  which  the 


typical  Americm  entrepreneur  has  been 
or  is  likely  to  bi  met. 

In  Washington,  DC,  participants  will 
receive  an  over /iew  of  the  structure  of 
American  govenment,  the  history  and 
philosophy  of  t  le  American  free  market 
system,  federal  economic  policies,  and 
current  issues  i  i  entrepreneurship  and 
the  creation  of ;  mall  businesses. 
Participants  wi  1  meet  with 
representatives  from  the  Departments  of 
Commerce  and  Treasury,  Congress,  the 
U.S.  Chamber  o  f  Commerce,  the 
National  Federt  tion  of  Independent 
Businesses,  the  Small  Business 
Administration  trade  associations  and 
think  tanks,  to  1  )am  about  the  growing 
importance  of  privatization  in  the  U.S. 
economy.  In  addressing  these  stated 
objectives,  to  th )  extent  that  it  is 
possible,  appoir  tments  should  be 
tailored  to  addnss  specific  economic 
issues  and  concoms  relevant  to  the 
countries  group  participants  represent. 

Participants  siiould  be  exposed  to  the 
most  recent  research  focusing  on  what 
individual  psycliological  characteristics 
contribute  to  sue  cessful 
entrepreneurshi )  and  discuss  current 
theories  on  how  to  achieve  business 
success.  A  speci  ilist  will  be  asked  to 
illustrate  the  parallels  between  greater 
individual  freedi)m  in  the  market  place 
and  increased  economic  growth. 

Beyond  Washington,  the  group  will 
observe  examples  of  successful 
entrepreneurial  efforts  in  other 
geographic  regions  of  the  U.S.  A  very 
successful  appointment  in  previous 
projects  has  been  a  visit  to  a  recipient 
of  the  Malcolm  Baldrige  Award  for 
Excellence  in  American  Business,  and 
this  should  be  incorporated  into  this 
program  as  well.  Visits  to  state- 
sponsored  small  business  "incubators", 
to  learn  more  about  this  example  of 
public  and  private  cooperation  were 
very  well-receive<i  in  past  years.  One 
program  segment  should  be  devoted  to 
the  process  of  finincing,  tax  incentives 
for  small  business  development,  as  well 
as  the  role  of  ban)  s  and  venture 
capitalists.  Partid  pants  should  also  be 
given  exposure  to  the  ways  that  the  U.S. 
federal,  state,  and  local  governments 
attempt  to  foster  tl  le  growth  of  small 
business.  Opportunities  to  observe 
programs  designee  to  assist  women  and 
other  minorities  st  ut  up  a  business 
should  be  included,  but  should  not 
dominate  the  essei  ce  of  this  project. 
With  the  scaling  di  )wn  of  the  U.S. 
defense  industry  a:  id  in  its  place,  the 
rapid  growth  of  th(  high-tech  electronic 
and  bio-tech  manu  acturing  industries, 
the  participants  sb  mid  be  exposed  to 
what  is  current  in  these  arenas,  as  well 
as  their  implicatior  s  for  future  business 
concerns  both  in  the  U.S.  and  abroad. 


Lastly,  since  many  successful 
businesses  are  often  not  an 
entrepreneur's  first  attempt,  discussions 
and  analyses  of  failed  efforts  should  also 
be  reviewed. 

For  a  more  individualized,  small- 
group  experience,  the  visitors  will  be 
divided  into  teams  at  some  juncture 
during  the  course  of  the  program.  Cities 
of  equal  character  and  size  will  be 
visited  by  each  team,  where  similar 
aspeds  of  the  program  topic  will  be 
covered.  Team  travel  would  also  be  the 
appropriate  point  for  each  partidpant  to 
be  given  the  opportunity  for  a  "career 
shadowing"  experience.  Every  effort 
should  be  made  to  identify  an 
appropriate  business  contad  with 
concerns  similar  to  each  visitor's 
interest  or  profession.  In  addition  to 
having  as  individually  tailored  an 
experience  as  possible  while  still  under 
the  auspices  of  a  group  projed,  each 
visitor  will  also  have  information  to 
share  and  contrast  with  that  of  fellow 
colleagues  in  the  group. 

Home  hospitality  should  be  organized 
in  each  distinct  region  of  the  U.S. 
visited.  A  variety  of  hosts,  including 
those  in  similar  professions  to  the 
visitors  and  some  representing  entirely 
different  lifestyles  and  concerns  should 
be  incorporated  into  this  critical 
element  of  the  program.  All  of  these 
opportunities  should  provide  informal 
settings  which  might  encourage  and 
foster  discussions  about  everyday  life  in 
this  country,  the  cultural  values  that 
shape  our  society,  and  the  American 
approach  to  dealing  with  them. 

Title:  Grassroots  Democracy  in  the  U.S. 
Type:  Multi-Regional 
Dates:  June  20-July  15, 1994 
Proposal  Due:  March  29, 1994 

Projed  Goals 

— To  provide  a  greater  understanding  of 
the  democratic  form  of  government  in 
the  U.S.  and  of  citizens'  involvement 
in  their  own  governance; 

— ^To  observe  the  variety  of  citizen 
groups  which  interact  with  American 
eleded  offidals  at  all  levels  to  address 
legitimate,  divergent  interests; 

— To  illustrate  the  diversity  of 
viewpoints  held  by  Americans  and 
how  this  diversity  contributes  to  a 
dynamic  and  resilient  pluralistic 
•■    political  system. 

Partidpants 

This  projed  is  intended  for  dvic  and 
community  leaders,  political  party 
leaders,  local  government  offidals, 
journalists  and  educators. 

Summary 

The  aim  of  this  project  is  to 
demonstrate  that  citizen  participation  in 
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the  political  process  is  a  means  of 
harnessing  the  power  of  constructive 
criticism  to  effect  change  and  to  ensure 
stability  in  government.  Participants 
will  encounter  a  wide  variety  of  special 
interest  and  citizen  action  groups  which 
have  arisen  in  the  U.S.  to  articulate  the 
social  and  economic  pressures  inherent 
in  a  multi-ethnic  market-oriented 
society. 

The  group  will  visit  different 
geographic  regions  to  see  grassroots 
political  organizing  firsthand  and  to 
observe  local  citizens  contributing  to  the 
debate  on  national  and  international 
concerns,  including  world  peace, 
immigration,  the  environment,  human 
rights,  economic  revitalization, 
consumer  protection  and  accountability 
in  government.  Discussions  will  include 
voters'  expectations  for  elected  officials 
at  all  levels  of  government. 

in  cities  and  small  towns  located  in 
diverse  economic  regions  of  the  country, 
participants  will  meet  with  a  wide 
variety  of  grassroots  organizations  such 
as  neighborhood  boards,  professional 
associations,  citizen  action  leagues, 
church  groups  and  local  chapters  of 
single-issue  advocacy  organizations 
such  as  Mothers  Against  Drunk  Driving 
or  Sane/Freeze.  They  will  observe  the 
extensive  range  of  ways  in  which 
American  citizens  can  become  involved 
in  the  political  process  and  advocate 
their  particular  cause  or  viewpoint. 
Additionally  local  leaders  of 
demographic  groups  such  as  AARP,  the 
NAACP.  and  the  National  Organization 
of  Women  will  address  the  group  on 
their  grassroots  activities  to  promote 
policies  beneficial  to  their  members. 

In  a  state  capital  with  a  sitting 
legislature,  participants  will  attend  a 
public  hearing  on  bills  being  considered 
by  lawmakers  and  meet  with  elected 
officials  to  hear  about  their  efforts  to 
ensure  that  all  viewpoints  are 
accommodated  during  the  policy 
making  process.  The  group  will  observe 
the  input  citizens  can  make  on  public 
policy  through  the  processes  of 
initiative  and  referendum,  as  well  as 
through  use  of  the  media,  both  free  and 
paid.  Home  hospitality  will  be  a  major 
component  of  this  project. 

In  Washington,  DC,  meetings  with 
academics  and  think  tank  speciai^ts 
will  center  on  factors  that  shape  the 
participatory  nature  of  democracy  in  a- 
pluralistic  society.  At  the  national 
headquarters  of  selected  special  interest 
groups,  participants  will  ieam  the 
impact  that  local  and  regional  outlooks 
have  on  national  policy-making  and 
they  will  learn  more  about  the 
philosophy  and  techniques  of  citizen 
action  groups,  including  those  related  to 
coalition-building,  fund-raising. 


lobbying  Congress  and  other 
government  officiais.  and  to  drafting 
legislation.  The  group  will  meet  with 
members  of  Congress  or  staff  to  discuss 
the  pressures  on  Congress  from  its 
various  constituencies  and  the  means  by 
which  the  conflicting  demands  of  these 
groups  are  accommodated.  The 
participants  will  be  briefed  at  federal 
agencies  such  as  the  Environmental 
Protection  Agency  and  the  Consumer 
Product  Safety  Commission,  bodies 
formed  as  government's  response  to 
civic  action  and  advocacy. 
Title:  Community  Service  in  the  US. 
Type:  Multi-Regional 
ZJOfes  July  18-August  12,  1994 
Proposal  Due:  April  26,  1994 

Proiect  Goab 

— To  illustrate  how  the  values  of 
fairness  and  equal  opportunity 
underlie  American  society  and 
contribute  to  a  widespread 
commitment  to  volunteer  service: 

— To  explore  the  role  of  voluntary 
service  as  a  way  of  addressing  the 
many  social  problems  faced  by  a 
rapidly  changing  society: 

— To  provide  information  on  planning, 
designing,  managing  and  developing 
volunteer  programs: 

— ^To  facilitate  the  exchange  of  ideas  and 
experiences  between  volunteer 
organizations  in  the  U.S.  and  those  in 
participants'  home  countries. 

Participants 

This  project  is  intended  for 
community  leaders  who  are  active  in 
volunteer  work,  administrators  of 
volunteer  programs,  and  scholars  and 
professionals  who  are  interested  in 
citizen  activities  and  community 
development. 

Summary 

This  project  is  designed  to  illustrate 
how  strong  ethical,  social,  and  moral 
values  form  the  basis  for  the  vast  array 
of  human  services  offered  in  America 
through  the  efforts  of  unpaid 
individuals.  Additionally,  emphasis 
will  be  placed  on  the  non-monetary 
benefits  which  these  individuals  realize 
through  their  volunteer  efforts  such  as 
enhanced  self  esteem  and  greater  social 
awareness. 

In  Washington,  DC,  the  program  will 
provide  an  overview  of  the  American 
tradition  of  volunteerism.  government 
and  corporate  efforts  to  promote 
voluntary  service  in  community 
development,  and  the  many  types  of 
private  volunteer  programs  throughout 
the  country.  The  overview  will  also 
provide  background  on  the  educational, 
political,  economic  and  social  systems 
of  the  U.S..  with  an  emphasis  on  how 


they  encourage  volunteer  service. 
Appointments  will  be  scheduled  at 
Vista,  the  Peace  Corps,  and  the 
President's  Commission  on 
Volunteerism,  as  well  as  possible  visits 
to  programs  for  the  homeless  or  people 
living  with  AIDS.  A  specialist  in  the 
Held  «vill  describe  how  U.S.  tax 
incentives  stimulate  charitable 
donations  by  both  corporations  and 
individuals  and  how  laws  encourage 
tax-exempt  organizations  to  exist  for  the 
public  benefit. 

Beyond  Washington,  the  participants 
should  discuss  issues  involved  in 
creating  and  administering  volunteer 
programs,  with  special  emphasis  on 
fund-raising  and  volunteer  recruitment 
and  training:  the  benefits  which 
voluntary  service  contributes  to 
community  and  personal  development, 
emphasizing  the  creation  of  community 
partnerships  that  cross  racial,  cultural 
and  religious  lines:  the  skills  which 
individuals  acquire  in  the  areas  of 
teamwork  and  goal-setting:  skills  wrhich 
contribute  directly  to  advancement  in 
paid  positions,  especially  for  women 
and  minorities.  Participants  should  have 
opportunities  to  share  information  on 
volunteer  efforts  in  their  home  countries 
with  their  colleagues  and  American 
counterparts.  During  the  visits  to  cities 
and  small  towns  in  different  regions  of 
the  country,  participants  should  have 
opportunities  to  work  side-by-side  with 
American  volunteers  and  become 
familiar  with  the  daily  operations  of 
volunteer  organizations.  Participants 
will  also  learn  about  the  role  volunteer 
organizations  such  as  Common  Cause 
and  League  of  Women  Voters  play  in 
providing  avenues  for  citizen 
participation  in  the  political  process 
and  in  increasing  governmental 
accountability.  Participants  should  also 
visit  a  public  action  lobbying  office. 

For  a  more  individualized,  small 
group  experience,  the  visitors  will  be 
divided  into  teams  at  some  point  during 
the  course  of  this  program.  Cities  equal 
in  character  and  size  will  be  visited  by 
each  team  and  similar  aspects  of  the 
program  topic  will  be  covered.  In  this 
way,  participants  will  have  new 
experiences  to  share  with  their  fellow 
colleagues  when  the  teams  are  reunited, 
and  they  will  have  the  opportunity  to 
compare  and  contrast  how  certain 
subject  areas  are  addressed  in  these 
different  locations. 

As  the  NOV  network  is  so 
fundamental  to  the  USIA  IV  program, 
the  importance  of  this  organization  will 
be  highlighted  as  the  project  unfolds 
across  the  country.  In  addition,  home 
hospitality  invitations  with  professional 
colleagues  and  Americans  from  all 
walks  of  life  will  provide  informal 


settings  for  further  discussions  of  legal 
and  social  issues  and  the  American 
approaches  in  dealing  with  them. 

Review  Process 

USIA  will  acknowledge  receipt  of  all 
proposals  and  will  review  them  for 
technical  eligibility.  Proposals  will  be 
deemed  ineligible  if  they  do  not  fully 
adhere  to  the  guidelines  herein  and  in 
the  application  packet.  Eligible 
proposals  will  bie  forwarded  to  panels  of 
expert  USIA  officers  for  advisory 
review.  All  eligible  proposals  will  also 
be  reviewed  by  the  appropriate 
geographic  area  office,  and  budget  and 
contracts  offices.  Proposals  may  also  be 
reviewed  by  the  Agency's  Office  of 
General  Counsel.  Funding  decisions  are 
the  discretion  of  the  Associate  Director 
for  Educational  and  Cultural  Affairs. 
Final  technical  authority  for  grant 
awards  resides  with  USIA's  contracting 
officer. 

Review  Criteria 

Technically  eligible  applications  will 
be  competitively  reviewed  according  to 
the  following  criteria: 

1.  Quality  of  program  idea:  Proposals 
should  exhibit  originality,  substance, 
rigor,  and  relevance  to  Agency  mission. 

2.  Program  planning:  Detailed  agenda 
and  relevant  work  plan  should 
demonstrate  substantive  rigor  and 
logistical  capacity.  Program  Agency  and 
plan  should  adhere  to  the  program 
overview  and  guidelines  described 
above. 

3.  Ability  to  achieve  program 
objectives:  Objectives  should  be 
reasonable,  feasible,  and  flexible. 
Proposals  should  clearly  demonstrate 
how  the  institution  will  meet  with 
program's  objectives  and  plan. 

f .  Multiplier  effect/ impact:  Proposed 
programs  should  strengthen  long-term 
mutual  understanding,  including 
maximum  sharing  of  information  and 
establishment  of  long-term  institutional 
and  individual  linkages. 

5.  Value  to  U.S.-Partner  Country 
Relations:  Assessments  will  be  made  by 
USIA's  geographic  area  desks  and 
overseas  officers  of  the  needs,  potential 
impact  and  significance  in  the  partner 
country(ies). 

6.  Institutional  Capacity:  Proposed 
personnel  and  institutional  resources 
should  be  adequate  and  appropriate  to 
achieve  the  program  or  project's  goals. 

7.  Institution's  Track  Record/Ability: 
Proposals  should  demonstrate  a  track 
record  of  successful  programs,  including 
responsible  fiscal  management  and  full 
compliance  with  all  reporting 
requirements  for  past  Agency  grants  as 
determined  by  USIA's  Office  of 
Contracts  (M/KG).  The  Agency  will 


consider  the  past  p  jrformance  of  prior 
grantees  and  the  demonstrated  potential 
of  new  applicants. 

8.  Cost-effectiveness:  The  overhead 
and  administrative  components  of 
grants,  as  well  as  salaries  and  honoraria, 
should  be  kept  as  1(  w  as  possible.  All 
other  items  should  dc  necessary  and 
appropriate. 

Notice:  The  terms  a  id  conditions 
published  in  this  RFP  are  binding  and  may 
not  be  modified  by  an  i  USIA  representative. 
Explanatory  informati  in  provided  by  the 
Agency  that  contradics  published  language 
will  not  be  binding.  Issuance  of  the  RFP  does 
not  constitute  an  awaid  commitment  on  the 
part  of  the  governmen  .  Final  awards  cannot 
be  made  until  funds  h  ive  been  fully 
appropriated  by  Congiess,  allocated  and 
committed  through  UMA  procedures. 

Notification       | 

All  applicants  wi  1  be  notified  of  the 
results  of  the  review  process 
approximately  six  v  eeks  prior  to  the 
project's  o(>ening  dcte.  Awarded  grants 
will  be  subject  to  periodic  reporting  and 
evaluation  requirenrents. 

Dated;  September  3. 1993. 
Barry  Fulton, 

Acting  Associate  Direc  'or,  Bureau  of 
Educational  and  Cultu  ml  Affairs. 
jFR  Doc.  93-22266  Fil  ;d  9-10-93;  8:45  ami 
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[Announcement  Numlter  E/P-04-9] 

Secondary  School  I  Exchange  Initiative; 
Academic  Year  IntX'und 

AGENCY:  United  gtatas  Information 

Agency.  [ 

ACTION:  Notice— roq  jest  for  proposals. 

SUMMARY:  The  United  States  Information 
Agency  (USIA)  invites  applications  from 
U.S.  educational,  cultural,  and  other 
not-for-profit  institutions  to  arrange 
school  placements,  homestays  and 
programming  for  hij  h  school  students 
from  the  Newly  Indt  pendent  States  of 
the  former  Soviet  Uiion  (NIS)  and  to 
supervise  them  duri  ig  academic  year 
1994-95.  This  progrim  is  sponsored 
under  the  Secondan  School  Exchange 
Initiative  as  original  y  authorized  under 
the  Freedom  Suppoit  Act  of  1992. 
Funding  for  the  pro^  ram  is  subject  to 
the  availability  of  a  (Congressional 
authorization  and  ap  propriation. 

This  is  a  request  for  proposals  for  two 
categories:  (1)  The  ar.ademic  year 
program  inbound  orly;  (2)  intensive 
English  training.  Organizations  may 
submit  proposals  fot  either  category  or 
both.  Requests  for  pioposals  in  support 
of  other  youth  exchs  nge  programs  with 
the  NIS  are  being  puslished  separately 


DATES:  Deadline  for  proposals:  All 
copies  of  proposals  for  grants  under  this 
request  must  be  received  at  the  U.S. 
Information  Agency  by  5  p.m. 
Washington,  DC  time  on  Friday, 
November  19. 1993. 

Faxed  documents  will  not  be 
accepted,  nor  will  documents 
postmarked  on  November  19  but 
received  at  a  later  date.  It  is  the 
responsibility  of  each  grant  applicant  to 
ensure  that  its  proposal  is  received  by 
the  above  deadlines.  Grant  funding 
should  be  available  after  March  1,  1994 
in  support  of  a  program  in  which 
participants  will  be  arriving  in  July. 

ADDRESSES:  The  original,  4  fully  tabbed 
copies  and  10  copies  (Tabs  A-D)  of  the 
completed  application,  including 
required  forms,  should  be  submitted  in 
the  format  described  in  the  Bureau's 
application  package  and  mailed  to:  U.S. 
Information  Agency,  Ref:  Secondary 
School  Initiative — Academic  Year 
Inbound,  Grants  Management  Division, 
E/XE,  301  4th  Street  SW.,  rm.  336, 
Washington,  DC  20547. 

FOR  FURTHER  INFORMATION  CONTACT: 
Interested  organizations/institutions 
should  contact  David  Dallas,  Division 
for  the  Secondary  School  Initiative,  E/ 
PY,  room  357,  (202)  619-6299;  FAX 
(202)  619-5311,  to  request  detailed 
application  packets,  which  include 
award  criteria  additional  to  this 
announcement,  all  necessary  forms,  and 
guidelines  for  preparing  proposals, 
including  specific  budget  preparation 
information. 

SUPPLEMENTARY  INFORMATION:  Pursuant 
to  the  Bureau's  authorizing  legislation, 
programs  must  maintain  a  non-political 
character  and  should  be  balanced  and 
representative  of  the  diversity  of 
American  political,  social  and  cultural 
life. 

Overall  authority  for  these  exchanges 
is  contained  in  the  Freedom  Support 
Act(Pub.L.  102-391). 

Overview 

Grant  funding  is  intended  to  provide 
an  opportunity  for  students  aged  15  to 
laVi  from  the  following  countries  to  live 
with  a  host  family,  attend  high  school, 
and  experience  community  life  in  the 
United  States:  Armenia.  Azerbaijan, 
Belarus,  Georgia,  Kazakhstan, 
Kyrgystan,  Moldova.  Russia,  Tajikistan, 
Turkmenistan,  Ukraine,  and  Uzbekistan 
Students  will  be  selected  through  a 
process  administered  and  funded 
separately. 

This  grant  competition  does  not 
include  a  provision  for  the  placement 
organization  to  recruit  and  select 
participants.  Proposals  are  also  invited 
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for  intensive  English  training  for  a 
portion  of  the  students. 

Guidelines 

The  purposes  of  this  program  are:  To 
place  pre-selected  high  school  students 
firom  NIS  countries  in  the  U.S.  to  study 
and  live  for  up  to  one  academic  year;  to 
place  the  students  in  qualiTied  host 
families  and  welcoming  schools;  to 
provide  English  and  intercultural 
training  to  ensure  that  all  students  are 
able  to  function  in  their  host 
communities;  to  enable  participants  to 
have  program  enhancements  that  give 
them  a  broader  view  of  the  society  and 
culture  of  the  U.S.;  and  to  promote 
mutual  understanding  between  the 
people  of  the  NIS  and  the  U.S. 

Tne  administration  of  this  program 
has  been  divided  into  four  parts:  1. 
Recruitment,  selection,  pre-departure 
logistics,  international  travel  and 
orientation;  2.  Placement,  supervision 
and  program  enhancements  during  the 
school  year;  3.  intensive  English  and 
intercultural  training  for  some 
participants;  4.  Washington,  DC 
enhancement  program.  Grants  to 
organizations  to  administer  components 
one  and  four  are  being  awarded 
separately. 

Note:  Each  student  will  have  a  7-day 
Washington,  DC  enhancement  program 
scheduled  during  the  months  of  November 
through  February  for  all  students.  Placement 
organizations  need  not  plan  a  mid-year 
program  nor  budget  for  the  Washington 
program.) 

A.  Placement,  Supervision  and 
Programming 

The  following  factors  should  be 
considered  in  preparing  proposals: 
— Placements  will  be  for  one  full 
academic  year.  It  is  anticipated  that 
approximately  20  organizations  will 
be  funded  to  provide  placement  for  at 
least  1,100  students.  The  Hnal  number 
of  participants  is  subject  to  the 
availability  of  funding. 
— Organizations  may  bid  on  placing  no 
fewer  than  15  students.  There  is  no 
maximum  number  of  placement  slots; 
however,  organizations  must 
demonstrate  the  capacity  to  secure 
quality  homestays  and  school 
placements  for  the  number  of  students 
on  which  they  are  bidding  in 
conformance  with  the  regulations 
governing  ]  visas  for  secondary  school 
students. 

The  proposal  should  include  a 
description  of  the  process  your 
organization  uses  to  identify  and  screen 
potential  host  families,  as  well  as  your 
system  for  making  school  placements. 
— Placements  will  be  spread  all  across 
the  U.S.  Organizations  have  the. 


option  to  (a)  disperse  students  widely 
or  (b)  concentrate  groups  of  students 
in  clusters  who  will  live  within  a  two- 
hour  driving  radius  of  each  other.  The 
purpose  of  clustering  is  to  facilitate 
periodic  gatherings  for  ongoing 
orientation,  excursions  and  cultural 
programming,  as  well  as  supervision 
and  feedback.  All  proposals  should 
identify  the  target  regions,  states  and/ 
or  communities  in  which  placements 
will  be  sought. 

Proposals  using  option  (a)  should 
include  a  justification  for  not  using  the 
cluster  model  and  explain  your 
placement  philosophy.  Proposals  using 
option  (b)  should:  Specify  the  cluster 
size;  specify  likely  locations;  and 
include  a  description  of  how  clustering 
will  affect  the  program,  such  as 
scheduling  periodic  gatherings  of  the 
students.  In  the  latter  case,  a  sample 
schedule  of  gatherings  and  topics  or 
themes  to  be  addressed  should  be 
included. 

— Organizations,  regardless  of  tlie 
placement  plan,  may  propose  periodic 
gatherir>gs  of  students  locally, 
regionally,  or  nationally  for  ongoing 
orientation,  excursions  and  cultural 
programming,  and  supervision  and 
feedback.  The  proposal  should 
include  a  tentative  itinerary  for  a 
sample  meeting. 

The  organization's  approach  to 
orientation  once  the  students  are  in  the 
US  and  for  re-entry  training  should  be 
described.  (Note:  Pre-departure 
orientation  is  being  administered  under 
the  separate  recruitment/selection  grant 
noted  above.) 

B.  Intensive  English  and  Cmss-Cultural 
Training 

Organizations  are  invited  to  submit 
proposals  to  provide  a  4-week  intensive 
course  in  English  as  a  second  language 
and  an  introduction  to  US  society  and 
culture.  It  is  anticipated  that  at  least  300 
students  will  require  this  training. 
Organizations  may  bid  on  a  portion  or 
all  of  these  students.  USIA  will  likely 
award  more  than  one  grant  for  this 
purpose.  The  following  factors  should 
be  discussed  in  the  proposal: 

— The  proposal  should  describe:  your 
organization's  approach  to  and  design 
for  the  training;  the  mix  of  classroom 
and  extracurricular  activities;  and  the 
use  of  dormstays  vs.  homestays. 

— Testing  instruments  should  be  used 
when  the  students  arrive  and  at  the 
completion  of  their  program.  Other 
methods  of  measuring  the  students' 
progress  should  be  described. 

— Describe  the  criteria  for  selecting 
teaching  staff. 


— Describe  how  students  will  be 
supervised.  It  is  the  responsibility  of 
the  training  organization  to 
communicate  with  each  student's 
placement  organization  on  matters 
relating  to  the  student's  welfare  and 
possible  placement  issues. 

Airfare  to  and  from  the  language 
training  site  will  be  fmid  under  the 
separate  grants  to  the  organizations 
administering  recruitment  and 
selection. 

Proposed  Budget 

Organizations  must  submit  a 
comprehensive  line  item  budget.  Details 
are  available  in  the  application  packet. 
Grants  awarded  to  eligible  organizations 
with  fewer  than  four  years  of  experience 
in  conducting  international  exchange 
programs  will  be  limited  to  $60,000. 
Organizations  should  be  familiar  with 
0MB  Circulars  AllO,  A122  and  A133 
on  cost  accounting  principles. 
Organizations  bidding  on  both 
categories — placement  and  ESL 
training — must  submit  separate  budgets 
and  proposals  for  each. 

Cost  sharing  is  encouraged.  Cost 
sharing  may  be  in  the  form  of  allowable 
direct  or  indirect  costs.  The  recipient 
must  maintain  written  records  to 
support  all  allowable  costs  which  are 
claimed  as  being  its  contribution  to  cost 
participation,  as  well  as  cost  to  be  paid 
by  the  federal  government.  Such  records 
are  subject  to  audit. 

The  basis  for  determining  the  value  of 
cash  and  in-kind  contributions  must  be 
in  accordance  with  OMB  Circular  AllO, 
Attachment  E.  Cost  Sharing  and 
Matching  should  be  described  in  the 
proposal.  In  the  event  the  recipient  does 
not  provide  the  minimum  amount  of 
cost  sharing  as  stipulated  in  the 
recipient's  budget,  the  Agency's 
contribution  will  be  reduced  in 
proportion  to  the  recipient's  , 
contribution. 

Review  Process 

USIA  will  acknowledge  receipt  of  all 
proposals  and  will  review  them  for 
technical  eligibility.  Proposals  will  be 
deemed  ineligible  if  they  do  not  fully 
adhere  to  the  guidelines  established 
herein  and  in  the  application  packet. 
Eligible  proposals  will  be  forwarded  to 
panels  of  USIA  officers  for  advisory 
review.  All  eligible  proposals  will  also 
be  reviewed  by  the  appropriate 
geographic  area  ofBce,  and  the  budget 
and  contract  offices.  Proposals  may  also 
be  reviewed  by  the  Agency's  Office  of 
the  General  Counsel. 

Funding  decisions  are  at  the 
discretion  of  the  Associate  Director  of 
Educational  and  Cultural  AH^airs. 
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Final  technical  authority  for  grant 
awards  resides  with  the  Agency's  Office 
of  Contracts. 

Review  Criteria 

Technically  eligible  applications  will 
be  competitively  reviewed  according  to 
the  following  criteria: 

1 .  Quality  of  the  Program  Idea: 
Proposals  should  exhibit  originality, 
substance,  rigor  and  relevance  to 
Agency  mission  and  adherence  to  the 
criteria  and  conditions  described  above. 

2.  Reasonable,  Feasible,  and  Flexible 
Objectives:  Proposals  should  clearly 
demonstrate  how  the  institution  will 
meet  the  program's  purposes  as  outlined 
inthisRFP. 

3.  Multiplier  Effect/Impact:  Proposed 
programs  should  strengthen  long-term 
mutual  understanding,  to  induct 
maximum  sharing  of  information  and 
establishment  of  long-term  institutional 
and  individual  linkages. 

4.  Cost  Effectiveness:  The  overhead 
and  administrative  components  of 
grants,  as  well  as  salaries  and  honoraria, 
should  be  kept  as  low  as  possible.  All 
other  items  should  be  necessary  and 
appropriate. 

Proposals  should  maximize  cost- 
sharing  through  other  private  sector 
support  as  well  as  institutional  direct 
funding  contributions. 

5.  Institutional  Capacity:  Proposed 
personnel  and  institutional  resources 
should  be  adequate  and  appropriate  to 
achieve  the  program  or  project's  goals. 


6.  Institution's  Track  Record/Ability: 
Proposals  should  demonstrate  a  track 
record  of  successful  pnigrams,  including 
responsible  fiscal  man?  gement  and  full 
compliance  with  all  rej'Orting 
requirements  for  past  A  gency  grants  as 
determined  by  USIA's  Office  of 
Contracts  (M/KG).  The  Agency  will 
consider  the  past  perfo  Tnance  of  prior 
grantees  and  the  demoi  strated  potential 
new  applicants. 

7.  Follow-on  Activities:  Proposals 
should  be  provided  a  p  ;an  for  continued 
follow-on  activity  (witt  out  USLA 
support)  which  insures  that  USIA 
supported  programs  an^  not  isolated 
events. 

8.  Evaluation  Plan:  P:t>posals  should 
provide  a  plan  for  evaluation  by  the 
grantee  institution. 

9.  Geographic  Divers  ty:  The  Agency 
will  seek  to  provide  ge< "graphic 
diversity  within  the  NL>  and  the  U.S. 
through  this  program. 

10.  Organizational  Restrictions:  The 
Agency  will  need  to  co  isider  any 
restrictions  an  organization  may  have  on 
their  acceptance  of  students  for  the 
placement  program.  If  no  restrictions  are 
mentioned  and  explained  in  the 
proposal,  the  organizat  on  is  c^ligated 
to  accept  any  participant  assigned  by 
the  Agency. 

1 1.  Organizational  S  anding:  An 
organization  submittinj;  a  proposal 
should  be  in  good  standing  with  USIA 
and  the  Council  on  Sta  idards  for 
International  Educational  Travel 


12.  En^ish  Training:  The  quality  of 
the  program  proposed  and  the  cost  will 
be  judged. 

13.  Re-entry  Training:  The  proposal 
should  demonstrate  the  organization's 
understanding  of  the  importance  of  re- 
entry training  and  describe  the  content 
of  the  proposed  program. 

Notice 

The  terms  and  conditions  published 
in  this  RFP  are  binding  and  may  not  be 
modified  by  any  USIA  representative. 
Explanatory  information  provided  try 
the  Agency  that  cont.'^dicts  published 
language  will  not  be  binding,  issuance 
of  the  RFP  does  not  constitute  an  award 
commitment  on  the  part  of  the 
Govemrowit.  Final  award  cannot  be 
made  until  funds  have  been  fully 
appropriated  by  Congress,  allocated  and 
committed  through  internal  USIA 
procedures. 

Notification 

All  applicants  will  be  notified  of  the 
results  c^  the  review  process  on  or  ^xMit 
March  1,  1994.  Awarded  grants  will  be 
subject  to  periodic  reporting  and 
evaluation  requirements. 

Dated:  September  3, 1993. 
Barry  FultOB, 

Acting  Associate  Director,  Bureau  of 

Educational  and  Cultural  Affairs. 

|FR  Doc.  93-22265  Fiied  »-10-93;  «:45  amj 
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This  section  of  the  FEDERAL  REGISTER 
contains  notices  of  meetings  published  under 
the  "Government  in  the  Sunshine  Act"  (Pub. 
L  94-409)  5  U.S.C.  552b<e)(3). 


DEPARTMENT  OF  ENERGY 

FEDERAL  ENERGY  REGULATORY 
COMMISSION 

The  following  notice  of  meeting  is 
published  pursuant  to  Section  3(a)  of 
the  Government  in  the  Sunshine  Act 
(Pub.  L.  No.  94-409).  U.S.C.  552b: 

DATE  AND  TIME:  September  15. 1993, 
10:00  a.m. 

PLACE:  825  North  Capitol  Street  NE.. 
Room  9306.  Washington.  DC  20426. 

STATUS:  Open. 

MATTERS  TO  BE  CONSIDERED:  Agenda. 

Note — Items  listed  on  the  agenda  may  be 
deleted  without  further  notice. 

CONTACT  PERSON  FOR  MORE  INFORMATION: 
Lois  D.  Cashell.  Secretary.  Telephone 
(202)  208-0400.  For  a  recording  listing 
items  stricken  from  or  added  to  the 
meeting,  call  (202)  208-1627. 
This  is  a  list  of  matters  to  be 
considered  by  the  Commission.  It  does 
not  include  a  listing  of  all  papers 
relevant  to  the  items  on  the  agenda; 
however,  all  public  documents  may  be 
examined  in  the  Reference  and 
Information  Center. 

Consent  Agenda — Hydro  98Sth  Meeting- 
September  15, 1993  Regular  Meeting  (lOKM 
a.m.) 

CAH-1. 
Project  No.  7274-023.  Town  of  Wells,  New 
York 
CAH-2. 

Project  No.  6624-008.  Alfred  D.  Huey 
CAH-3. 
Project  No.  9732-009.  Brookside 
Hydroelectric  Company.  Inc. 
CAH-4. 
Docket  No.  RM93-1 7-000.  License 
Termination 
CAH-5. 

Project  No.  3258-002.  Joseph  M.  Keating 
CAH-6. 

Omitted 
CAH-7. 
Project  No.  2741-007.  Kings  River 
Conservation  District 

Consent  Agenda — Electric 

CAE-1. 
Docket  No.  ER93-493-000,  Milford  Power 
Limited  Partnership 
CAE-2. 
Docket  No.  EF93-501 1-000.  United  States 
Department  of  Energy — Western  Area 


Power  Administration  (Central  Valley 
Project) 
CAE-3. 
Docket  No.  ER93-385-000.  Northern  States 
Power  Company  (Minnesota) 
CAE-4. 

Docket  Nos.  ER90-349-000.  ER90-406-000 
and  ER91-21-000.  Northern  States 
Power  Company  (Minnesota  and 
Wisconsin) 
CAE-5. 
Dockel  No.  ER93-160-001.  Puget  Sound 
Power  &  Light  Company 
CAE-«. 
Docket  Nos.  ERg2-436-004  and  EL92-29- 
003.  Florida  Power  Corporation 
CAE-7. 
Docket  No.  EL92-22-001.  City  of  Lebanon, 
Ohio  V.  Cincinnati  Gas  &  Electric 
Company 
CAE-fl. 
Docket  No.  ER84-560-033,  Union  Electric 
Company 
CAE-9. 
Docket  Nos.  ER92-236-004  and  EL92-13- 
003.  Delmarva  Power  &  Light  Company 
CAE-10. 

Omitted 
CAE-1 1. 
Docket  Nos.  ER76-205-O11  (Phase  II). 
ER79-15O-023  (Phase  II).  ER81-177- 
017.  ER82-427-012.  ER84-75-018. 
ER8e-271-004.  ER87^83-002.  ER91- 
201-002  and  FA85-67-004.  Southern 
California  Edison  Company 
Docket  No.  EK93-200-001 ,  Appalachian 

Power  Company 
Docket  No.  ER93-191-000.  Alabama  Power 
Company 
CAE-13. 
Docket  Nos.  ER93-594-001 .  ER93-595-001 
and  ER93-604-001.  Pennsylvania  Power 
and  Light  Company 
CAE-14. 

Omitted 
CAE-1 5. 
Docket  No.  ER91-457-004.  Central  Maine 

Power  Company 
Docket  Nos.  ER92-286-003.  ER92-484- 
002.  ER92-512-002.  ER93-130-002. 
New  England  Power  Company 
CAE-16. 
Docket  No.  EL92-38-001.  Villages  of 
Andover.  Bergen.  Bonnville.  Fairport, 
Freeport,  Greenport,  Lake  Placid,  Penn 
Yan.  Rockville  Centre,  Solvay,  and 
Westfield,  City  of  Jamestown,  and  Town 
of  Massena.  New  York  v.  Power 
Authority  of  the  State  of  New  York 
CAE-1 7. 
Docket  No.  AC92-163-001.  Wisconsin 
Electric  Power  Company 
CAE-1 8. 
Docket  Nos.  ER92-2-001,  ER92-3-001. 
ER92-4-O01,  ER92-7-001.  ER92-14- 
001 ,  ER92-27-001  and  ER92-443-O01, 
United  Illuminating  Company 
Docket  No.  ER92-1 10-002,  PacifiCorp 
Electric  Operations 


Docket  No.  ER92-361-003.  Green 

Mountain  Power  Corporation 
Docket  No.  ER93-4 13-001,  Niagara 

Mohawk  Power  CorpKiration 
Docket  No.  ER92-544-001,  Montaup 

Electric  Company 
Docket  No.  ER92-601-O01.  Entergy  Power. 

Inc. 
Docket  Nos.  ER92-770-001  and  ER92- 

771-001,  Interstate  Power  Company 
Docket  No.  ER93-222-001,  Northeast 

Utilities  Service  Company 
Docket  No.  ER93-224-001,  Public  Service 

Company  of  New  Hampshire 
Docket  No.  ER93-338-001,  Rochester  Gas 

&  Electric  Company 
Docket  Nos.  ER93-491-001  and  ER93- 

513-002,  Idaho  Power  Company 
CAE-1 9. 
Docket  Nos.  EC92-21-O03  and  ER92-806- 

003,  Entergy  Services,  Inc.  and  Gulf 

States  Utilities  Company 
CAE-20. 

Docket  No.  EG93-62-000,  Lakewood 

Cogeneration,  L.P. 
CAE-21. 

Docket  No.  EG93-6O-000,  Dominion 

Management  Argentina  S.A. 
CAE-22. 
Docket  No.  EC93-61-000,  Hidroelectrica  El 

Chocon  S.A. 
CAE-23. 

Docket  No.  EG93-59-000,  Blue  Diamond 

Power  Partners  L.P. 
CAE-24. 
Docket  No.  EL91-28-000,  Carolina  Power 

&  Light  Company 
CAE-25. 

Docket  No.  RM93-1 8-000,  Ratemaking 

Treatment  of  Special  Assessments 

Levied  Under  the  Atomic  Energy  Act  of 

1954,  as  Amended  by  Title  XI  of  the 

Energy  Policy  Act  of  1992 
CAE-26. 

Docket  No.  RM93-1 8-001,  Accounting 

Treatment  of  Special  Assessments 

Levied  Under  the  Atomic  Energy  Act  of 

1954.  as  Amended  by  Title  XI  of  the 

Energy  Policy  Act  of  1992 
CAE-2  7. 
Docket  No.  RM87-1 2-000,  Cogeneration: 

Small  Power  Production — Notice  of 

Public  Conference  and  Request  for 

Comments 
Docket  No.  RM88-4-000.  Regulations 

Governing  Indejiendent  Power  Producers 
Docket  No.  RM88-5-000,  Regulations 

Governing  Bidding  Programs 
Docket  No.  RM88-1 7-000,  Regulations 

Governing  the  Public  Utility  Regulatory 

Policies  Act  of  1978 
CAE-28. 
Docket  No.  RM93-24-000,  Revision  of  Fuel 

Adjustment  Clause  Regulations  Relating 

to  Fuel  Purchases  From  Company- 
Owned  of  Controlled  Source 
CAE-29. 
Docket  Nos.  EL92-25-000  and  EL93-30- 

000,  Cities  and  Villages  of  Albany  and 


Hanover,  Ulinois:  Alta  Vista.  Bellevue, 
Fairbank,  Predericksbuig.  Cra&on, 
CuRenbufg,  Readlyn,  Sabula  and 
Strawberry  Point,  Iowa;  and  Rushfdrd 
and  St.  Chartes,  Minnesota  v.  Interstate 
Power  Company 

CAE-30. 

Docket  Nos.  EL91-56-000  sad  ER92-774- 
000,  Maiae  PuMic  Service  Company 

CAE-31. 
Docket  ^4a  ER8S-477-ei4.  Soutfawestem 
Public  Service  Compeny 


lAffn^a    OHiidGM 
CAG-1. 
Docket  h4a.  RP«3-174-00a  Nortfiwest 
Pipeline  Corporation 
CAG-2. 
Docket  Na  RP93-49-000,  Colorado 
Intec^ate  Caa  Compaoy 
CAG-3. 

Docket  No.  RP93-1 4-000,  AIg(»quin  Gas 
Transmission  Company 
CAG-4. 
Docket  Na  FA91-34-O01,  Tennessee  Gas 
Pipeline  Company 
CAG-5. 
Docket  No.  RP93-10&-002.  Texas  Gas 
Transmission  Corporation 
CAG-6. 
Docket  No.  TA91-1-31-002.  Arkla  Enei^ 
Resources  Company,  a  Division  of  Arkla, 
Inc. 
CAG-7. 
Docket  No.  RP85-1 22-021,  Colorado 
Interstate  Gas  Company 
CAG-8. 

Docket  Nos.  RP93-56-002.  RP93-86-002 
and  RP93-1 39-002,  Transwestem 
Pipeline  Company 
CAG-9. 
Docket  No.  GR89-2-003,  et  al..  Trans 

Alaska  Pipeline  System 
Docket  No.  IS89-7-004,  et  al.,  Amerada 

Hess  Pipeline  Corporation 
Docket  No.  IS8»-fl-004,  et  al.,  ARCO 

Transportation  Alaska,  Inc. 
Docket  Na  1S89-9-0O4,  et  al.,  BP  Pipeline 

(Alaska),  Inc. 
Docket  No.  1S89-1 0-004,  et  al.,  Exxon 

Pipeline  Company 
Docket  No.  IS89-1 1-004  et  al.,  Mobil 

Alaska  Pipeline  Company 
Docket  Na  IS89-1 2-004,  eto/.,  Phillips 

Alaska  Pipeline  Corporation 
Docket  No.  1889-13-004,  et  al.,  Unocal 
Pipeline  Company 
CAG-10. 
Docket  Nos.  RP9O-137-O10  and  TM93-5- 
49-003,  WillistOD  Basin  Interstate 
Pipeline  Company 
CAG-11. 
Docket  Nos.  RM87-34-071,  Regulation  of 
Natural  Ga«  Pipelines  After  Partial 
Wellhead  Decontrol  (In  re  Tennessee  Gas 
Pipeline  Company) 
Docket  Nos.  TA91-1-21-0O4  and  TM91-«- 
21-004,  Columbia  Gas  Transmission 
Corporation 
Docket  No.  RM85-1-185,  Regulation  of 
Natural  Gas  Pipelines  After  Partial 
Wellhead  Decontrol 
Docket  Nos.  CP87-1 15-010.  Tennessee  Gas 
Pipeline  Company 
CAG-1 2. 

Omitted 
CAG-13. 


Omitted  t 

CAG-14.  j 

Docket  No.  AI93-&-001  Accounting  far 
Income  Taxes  Under  ^T'AS  109 
CAG-1 5.  i 

Omitted  ' 

CAG-16. 

Docket  No*.  OR92-S-0C  2.  OM^-S-OOO, 
OR93-6-000,  IS«2-3<  -003  and  IS92-&- 
002.  SFPP,  Inc. 
CAG-17. 
Docket  Nos.  fU>tt2-133-0OO  asd  RP93- 
140-000.  Gas  Reeearc  a  Institute 
CAG-1 8. 
Docket  No.  GP93-6-«X ;  Ratiroad 
Commission  of  Texas .  Tight  Formation 
Determination,  Unit :  'etroletun 
Company,  FERC  Na  D93-13959 
CAG-19. 

Docket  No.  GPM-7-00 ).  Railroad 
Conunission  of  TexK ,  Tight  Pormatioa 
Determination,  Unit  'etroleum 
Compaay.  FERC  Na  !DS3-199S9 
CAG-2a 

Docket  Nos.  C173-134-  »4, 073-476-002, 
074-610-002.  080- 133-003  and  087- 
746-000,  Mobil  Expl  iration  and 
Producing  North  Am  »rica.  Inc.  Mobil 
Oil  ExploratioD  aiMl    TTMktong 
Southeast,  Iiic.  and  /  SR  Pipelioe 
Company 
CAG-21. 

Docket  No.  RS92-9-00i.  Questar  Pipeline 
Company  ^ 

CAG-22.  I 

Docket  No.  RS92-79M)02.  Sea  Robin 
Pipeline  Company 
CAG-23. 
Docket  No.  RS92-1-<)C7,  ANR  Pipeline 
Company  I 

CAG-24.  ! 

Docket  No.  RS92-25-0  06,  Trunkline  Gas 
Company 
-CAG-25. 

Docket  No.  RS92-52-C(K,  Viking  Gas 
Transmission  Comp  iny 
CAG-26. 
Docket  Nos.  RS92-86- J08,  RP92-1 08-007 
and  RP92-137-017,  Transcontinental 
Gas  Pipe  Line  Corpo  "ation 
CAG-27. 
Docket  No.  CP92-186-  001.  Blue  Ridge 

Pipeline  Company 
Docket  No.  CP93-1 87-  001 , 
Transcontinental  Ga  i  Pipe  Line 
Corporation 
CAG-28. 
Docket  No.  CP92-165-002,  Texas  Eastern 
Transmission  Corpo  'ation 
CAG-29. 
Docket  No.  CP87-75-(  09,  Tennessee  Gas 
Pipeline  Company 
CAG-30. 
Docket  No.  CP92-459-001 .  Texas  Eastern 

Transmission  Corpo  ation 
Docket  No.  CP92-460-001 ,  Trunkline  Gas 
Company  . 

CAG-31.  I 

Docket  No.  CP86-492-009.  Moraine 
Pipeline  Company 
CAG-32. 
Docket  Na  CP91-220e-006.  Teimessee  Gas 
Pipeline  Company 
CAG-33. 
Docket  Nos.  CP92-182  -004  and  005, 
Florida  Gas  Transmi  tsion  Company 


Docket  Nos.  CP92-415-002  awl  003, 
Transcontinental  Cat  Pipe  Line 
Corporation  and  Florida  Gas 
Transmi  saion  Company 
CAG-34. 

Docket  Not.  a>89-7-023  and  CPM-710- 
009.  Transcontiiientel  Gaa  Pipe  Ltae 
Corporatioa 
CAG-35. 

Docket  Na  CP93-283-000.  WtHkion  Basin 
Interstate  Pipeline  Company 
CAG-36. 
Docket  Na  CP93-HX>-000.  TeMS  Eastern 
Transmiasioa  Carporatkm 
CAG-37. 
Docket  Na  CP9»-251-00e,  NorDkera 
Nattiral  Gas  Company 
CAG-38. 

Docket  Not.  CP93-303-000  and  001. 
Transcontinental  Gas  Pipe  Line 
Corporation 
CAG-39. 

Omitted 
CAG-40. 

Docket  No.  CP93-351-Oeo.  Moraine 
Pipeline  Company  and  Natural  Gas 
Pipeline  Con^tany  of  America 
Docket  Na  RS32-44-000.  Maraine 
Pipeline  Company 
CAG-41. 

Docket  No.  RP93-3-004.  Arkla  Energy 
Resources  Company 
CAG-42. 

Docket  Nos.  CP93-574-000.  Mid-Louisiana 
Gas  Company 

Hydro  Agenda 
H-1. 
Docket  No.  RM93-23-O0O,  Project 

Decommissioning  at  Relicensiag.  Notice 

of  inquiry. 
H-2. 
Docket  No.  RM93-2S-0OO,  Use  of  Reserved 

Authority  in  Hydropower  Licenses  to 

Ameliorate  Cumulative  Impacts.  Notice 

of  proposed  policy  statement 

Electric  Agenda 

E-1. 
Omitted 

Oil  and  Gas  Agenda 

/.  Pipeline  Rate  Matters 

PR-1. 
Reserved 

//.  Restructuring  Matters 

RS-1. 

Omitted 
RS-2. 
Docket  Nos.  RS92-64-001.  002,  003,  and 

004,  High  Island  Offshore  System 
Docket  Nos.  RS92-«8-001, 002.  005  and 
006,  U-T  Offshore  System.  Order  on 
compliance  and  rehearing. 
RS-3. 

Omitted 
RS-4. 
Docket  Nos.  RS92-48-000  aad  001, 
Riverside  Pipeline  Company.  L.P.  Order 
on  compliance  and  rehearing. 
RS-5. 

Omitted 
RS-6. 
Docket  Nos.  RS92-4 3-000, 002,  004,  005 
and  RP93-4-009,  Mississippi  River 
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Transmission  Corporation.  Order  on 
compliance  and  rehearing. 
RS-7. 
Docket  Nos.  RS92-14-<X)5.  006.  CP93-39- 
001.  CP93-147-001.  CP93-149-001.  G- 
1391-OOt,  RP93-72-001.  CP88-197-006. 
CP88-38»-006.  CP87-5-029,  CP87-312- 
017.  CP87-313-004,  CP87-314-0O4, 
CP84-306-O05,  CP80-223-005.  CP92- 
397-002,  CP91-554-009,  CP92-491-005, 
CP61-198-001.  RP89-124-006,  RP91- 
51-011,  RP91-98-007.  RP91-125-004. 
TM91-5-22-002.  TM91-6-22-005. 
TM91-7-22-003,  TM91-9-22-003. 
TM92-1-22-O04,  RP91-222-004.  RP92- 
7-001.  TM92-3-22-002.  TM92-4-22- 

001.  TM92-5-22-003,  TM92-7-22-O01. 
TM92-10-22-002.  RP93-69-062,  TM93- 
3-22-001.  TQ93-3-2 2-002.  TQ93-4-22- 

002.  TQ93-3-2  2-001,  TF93-3-2  2-001. 
TF92-22-001.  TF93-1-22-002.  TQ93-1- 
22-001,  TA92-1-22-003,  TQ92-2-22- 
002.  TQ92-3-22-001.  TQ92-4-22-002. 
TQ92-1-22-002,  TA91-1 -22-007. 
TQ91-3-22-003.  TQ91-4-22-001. 
TF91-2-22-001.  TF91-1-22-O01,  TQ91- 
1-22-003  and  TF91-2-22-002.  CNG 
Transmission  Corporation.  Order  on 
compliance  and  rehearing. 

RS-« 


Docket  No.  RS92-63-002.  Tarpon 
Transmission  Company.  Order  on 
compliance  and  rehearing. 
RS-9. 
Docket  Nos.  RS92-16-002. 003,  RP91-187- 
010  and  CP91-244a-004.  Florida  Gas 
Transmission  Company.  Order  on 
compliance  and  rehearing. 
RS-10. 
Docket  Nos.  RS92-13-002,  CP82-487-041, 
RP86-10-021.  RP89-34-007.  RP92-163- 
005,  RP92-170-005  and  RP92-236-O03, 
Williston  Basin  Interstate  Pipeline 
Company.  Order  on  compliance  and 
rehearing. 
RS-11. 
Docket  No.  RS92-1 8-004.  Kentucky  West 
Virginia  Gas  Company.  Order  on 
compliance  and  waiver. 
RS-12. 
Docket  Nos.  RS92-90-003  and  004. 
Wyoming  Interstate  Company,  Ltd.  Order 
on  compliance  and  rehearing. 
RS-13. 

Omitted 
RS-14. 
Docket  Nos.  RS92-4S-000. 001, 002  and 
004  and  006,  Natiiral  Gas  Pipeline 


Company  of  America.  Order  on 
compliance  and  rehearing. 

RS-15. 
Omitted 

RS-16. 
Docket  Nos.  RS92-72-001,  002  and  003. 
Ozark  Gas  Transmission  System.  Order 
on  compliance  and  rehearing. 

RS-17. 
Docket  Nos.  RS92-11-000. 009, 010. 012, 
013.  RP88-67-068.  et  al.  (Phase  I/Rates), 
RP92-234-O03,  RP85-1 77-106.  RP93- 
13-003.  RP93-22-002.  CP90-2 154-005, 
RP88-81-022.  RP88-221-016,  RP89- 
255-005,  RP90-15-003.  RP90-11»-016 
and  RP91-4-004.  Texas  Eastern 
Transmission  Corporation 
Docket  No.  RP93-65-001.  Public  Service 
Electric  and  Gas  Company  v.  Texas 
Eastern  Transmission  Corporation.  Order 
on  compliance  and  rehearing. 

///.  Pipeline  Certificate  Matters 

PC-1. 

Reserved 
LoisD.CasheU. 

Secretary. 

(FR  Doc.  93-22397  Filed  9-9-93;  11:33  am] 
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DEPARTMENT  OF  HOUStNQ  AND 
URBAN  DEVELOPMENT 

Offic*  of  the  Assistant  Secretary  for 
Public  and  Indian  Housing 

[Docket  No.  N-93-3658:  FR-3S3O-N-01] 

Funding  Avallat)ility  (NOFA)  for  FY 
1993;  Invitation  for  Applications: 
Put>lic  Housing  Development— MROP 

Ac'Dvities 

AGSNCY:  OfTice  of  the  Assistant 
Secretary  for  Public  and  Indian 
Housing.  HUD. 

action:  Notice  of  Funding  Availability 
(NOFA)  for  Fiscal  Year  (FY)  1993  for 
Public  Housing  Development— MROP 
activities;  invitation  for  applications. 

SUMMARY:  This  NOFA  announces  the 
availability  for  FY  1993  funding,  and 
invites  eligible  public  housing  agencies 
(PHAs)  to  submit  development 
applications  for  MROP  activities. 
CMROP"  stands  for  Major 
Reconstruction  of  Obsolete  Public 
Housing.)  No  other  types  of  applications 
will  be  accepted  under  this  NOFA:  a 
separate  NOFA,  applicable  to  the  public 
housing  development  program,  was 
published  in  the  Federal  Register  on 
June  28, 1993  (58  FR  34670).  This 
Public  Housing  Development— MROP 
Activities  NOFA  also  provides 
instructions  regarding  the  preparation 
and  processing  of  applications.  This 
NOFA  is  NOT  applicable  to  the  Indian 
housing  program. 

DATES:  Applications  are  due  at  the  HUD 
Field  Office  on  or  before  4:30  p.m..  local 
time,  on  October  28. 1993.  See  Section 
III  of  this  NOFA  for  further  infonnation 
on  application  submission.  If  an 
application  is  mailed  to  the  Field  Office, 
the  PHA  must  clearly  write  "PUBLIC 
HOUSING  DEVELOPMENT— MROP 
ACTIVITIES  APPUCATION"  on  the 
outside  of  the  envelope  and  obtain  a 
return  receipt  indicating  the  date  and 
time  of  delivery.  The  application 
deadline  is  firm  as  to  date  and  hour.  In 
the  interest  of  fairness  to  all  applicants. 
HUD  will  not  consider  any  application 
that  is  received  after  the  deadline.  PHAs 
should  take  this  into  account  and 
submit  applications  as  early  as  possible 
to  avoid  risk  of  application  ineligibility 
brought  about  by  unanticipated  delays 
or  delivery-related  problems.  In 
particular,  PHAs  intending  to  mail 
applications  must  provide  sufficient 
time  to  permit  delivery  on  or  before  the 
deadline  date.  Acceptance  by  a  Post 
Office  or  private  mailer  does  not 
constitute  delivery.  Facsimile  (Fax). 
COD,  and  postage  due  applications  will 
NOT  be  accepted. 
FOR  FURTHER  INFORMATION  CONTACT: 


Janice  Rattley.  Office  of  Construction. 
Rehabilitation  and  Maintenance. 
Department  of  Housing  and  Utbcm 
Development.  451  Seventh  Street,  SW. 
room  4136.  Washington,  EX:  20410. 
Telephone  (202)  708-1800  (voice)  oc 
(202)  708-4595  (TDD).  (These  are  not 
toll-free  numbers.) 

SUPPI.EMENTARY  INFORMATION: 

Paperwork  Reduction  Act  Stetemeat 

The  information  collection 
requirements  contained  in  this  NOFA 
have  been  approved  by  the  OMB  under 
the  Paperwork  Reduction  Ad  of  1980 
and  have  been  assigned  OMB  control 
numbers  2577-0033.  2577-0036.  and 
2577-0044. 

I.  Introduction 

A.  Authority 

Section  5  of  the  United  States 
Housing  Act  of  1937  (42  U.S.C  1437c): 
and  sec.  7(d)  of  the  Department  of 
Housing  and  Urban  Development  Act 
(42  U.S.C.  3535(d)).  Public  housing 
development  regulations  are  published 
at  24  ere  part  941.  The  Catalog  of 
Federal  Domestic  Assistance  Program 
number  is  14.850. 

B.  Fund  Availability 

In  accordance  with  the  Joint 
Statement  of  the  Managers  in 
Explanation  of  the  Conference 
Agreement  (see  H.R.  Rep.  103-165,  pg. 
31)  on  the  Supplemental  Appropriations 
Act  of  1993  (Pub.  L  103-50.  approved 
July  2. 1993).  the  Department  is  making 
available,  through  this  NOFA.  $60 
million  of  the  FY  1993  public  housing     ' 
development  funds  provided  in  the  FY 
1993  HUD  Appropriation  Act  (Pub.  L. 
102-389.  approved  October  6. 1992)  for 
MROP  activities  consistent  with  section 
111  of  the  Housing  and  Community 
Development  Act  of  1992  (Pub.  L.  102- 
550.  approved  October  28, 1992).  The 
Department  is  to  make  these  funds 
available  on  an  expedited  basis  through 
notice  in  the  Federal  Register. 

C.  Fund  Assignments 

Section  213(d)  of  the  Housing  and 
Community  Development  Act  of  1974 
(HCD  Act  of  1974)  requires  that  funds  be 
allocated  on  a  fair  share  basis,  but  this 
requirement  does  not  apply  to 
appropriations  determined  incapable  of 
geographic  allocation.  Since  the  purpose 
of  the  allocation  for  public  housing 
development — MROP  activities  is  to 
reconstruct  existing  public  housing  for 
which  the  extent  of  need  is  not 
predictable  by  formula,  the  Depertment 
does  not  intend  to  fair  share  tlwse 
funds.  This  determination  was  made  on 
the  basis  of  the  exclusion  of  funds 


described  in  Operating  Plans  as 
incapable  of  geographic  allocation^ 
pursuant  to  the  amendment  of  24  CFR 
791.403(b)  published  in  the  Federal 
Register  on  August  4, 1993  (cite  to  be 
inserted).  Field  Offices  will  rate 
threshold-approvable  applications  based 
on  the  criteria  in  Section  IV.D  of  this 
NOFA.  The  Regional  Offices  shall  rank 
applications  in  accordance  with  Field 
Office  ratings  and  provide  Headquarters 
•  list,  in  raiik  order,  reflecting  Field 
Office  ratings.  Headquarters  will 
minimize  the  effect  of  Field  Office 
rating  bias  by  using  standard  statistical 
techniques  to  adjust  the  rating  scores 
within  each  Field  Office  and  using  the 
adjusted  scores  in  the  selection  process. 
The  Department,  in  its  discretion,  may 
choose  to  select  a  lower-rated 
application  in  order  to  increase  national 
geographic  diversity,  and/or  to  increase 
the  diversity  of  development  types 
(high-rise  buildings  of  five  or  more 
stories  and  those  which  include  only 
low-rise  buildings). 

D.  Eligibility 

Applications  for  public  housing 
development — MROP  activities  must  be 
submitted  by  PHAs  eligible  for 
development  funding  which  have  the 
required  local  cooperation  and  legal 
authority  to  develop,  own  and  operate 
public  housing  projects.  Both 
Comprehensive  Improvement 
Assistance  Program  (CIAP)-eligible  and 
Comprehensive  Grant  Program-eligible 
PJL\s  may  apply  for  these  funds.  The 
CIAP  and  Comprehensive  Grant 
Programs  are  hereinafter  referred  to  as 
"modernization."  Applications  will  be 
determined  eligible  using  the  CIAP 
procedures  outlined  in  Handbook 
7485.1  REV-4,  Chapter  3  (as  modified 
by  this  NOFA).  Applications  must  meet 
the  threshold  approvability 
requirements  in  Section  IV.B  of  this 
NOFA,  and  will  be  rated  on  the 
Technical  Review  Factors  listed  on 
Section  IV.D  of  this  NOFA.  In  addition: 

1.  A  development  project  for  MROP 
activities  must  have  long-term  viability 
after  completion  and  the  annual 
contributions  contract  (ACC)  for  the 
project  must  remain  in  effect  for  40 
years.  In  determining  viability,  the  PHA 
must  have  a  comprehensive  plan  for 
MROP  activities  at  the  development  for 
which  the  development  funds  for  MROP 
activities  are  being  requested. 

2.  A  proposed  MROP  activities  project 
m\aX  be  a  rental  (not  homeownership) 
project. 

3.  An  "obsolete  project  or  building"  is 
one  that  has  design  or  marketability 
problems  that  have  resulted  in: 
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a.  Current  vacancies  of  more  than  25 
percent  of  the  units  available  for 
occupancy;  or 

b.  (1)  Estimated  costs  of  the  project 
(including  any  costs  for  lead-based  paint 
abatement  activities)  that  exceed  70 
percent  of  the  total  current  development 
cost  limits  for  new  construction  of 
similar  units  in  the  area;  and 

(2)  An  occupancy  density  or  a 
building  height  that  is  significantly  in 
excess  of  that  which  prevails  in  the 
neighborhood  in  which  the  project  is 
located,  a  bedroom  configuration  that 
could  be  altered  to  better  serve  the 
needs  of  families  seeking  occupancy  to 
dwellings  of  the  PHA,  significant 
security  problems  in  and  around  the 
project,  or  significant  physical 
deterioration  or  inefficient  energy  and 
utility  systems;  and 

c.  The  need  to  go  to  Step  3  of  the 
viability  review  of  the  QAP  program 
(see  paragraph  3-9c  of  CIAP  Handbook 
7485.1  REV-4). 

4.  A  combination  of  MROP  activities 
and  modernization  funds  may  be  used 
within  a  project,  but  may  not  be  used 
within  the  same  units  (or  buildings,  as 
applicable).  For  example,  if  an  existing 
project  consists  of  low-rise,  row,  and 
elevator  buildings,  an  MROP  activities 
development  project  could  be  approved 
to  include  all  or  some  of  the  row  units; 
with  the  balance  of  units  included  in  a 
modernization  project. 

5.  Management  improvements  are  an 
eligible  cost  under  MROP  activities  to 
the  extent  that  such  improvements  are 
necessary  to  maintain  the  physical 
improvements  resulting  from  the 
proposed  redesign,  reconstruction,  or 
redevelopment. 

F.  Restrictions 

1.  If  partial  demolition/disposition  is 
required: 

a.  A  demolition/disposition 
application  must  have  been  approved 
before  the  MROP  activities  application 
may  be  approved;  or 

b.  The  application  must  have  been 
submitted  along  with  a  Local  Governing 
Body  resolution  approving  a 
replacement  housing  plan,  pursuant  to 
section  18  of  the  U.S.  Housing  Act  of 
1937. 

2.  Conversion  of  units  (by  combining 
small  units  to  make  larger  units  or  vice 
versa)  must  either  be  approved  before  an 
MROP  activities  application  involving 
conversion  may  be  approved,  or  an 
application  for  said  conversion  must 
have  been  submitted. 

3.  Funding  provided  for  MROP 
activities  at  a  project  may  not  be  used 
for  total  demolition/disposition  of  that 
project. 


n.  Application  Process  Overview 

A.  PHA  applicatior 

A  PHA  applying  For  development 
funds  for  MROP  aciivities  shall  prepare 
a  CLAP  application  as  modified  by  this 
NOFA.  The  review  process  shall  follow 
the  QAP  procedurets;  however,  once 
selected,  the  application  shall  be 
processed  under  public  housing 
development  procedures. 

B.  Application  Pro:essing 

The  Field  Office  will  screen  each 
application  for  completeness  and  will 
provide  the  PHA  a  14-calendar-day 
opportunity  to  furr  ish  missing  technical 
information  or  exhibits,  or  to  correct 
technical  mistakes  Each  application 
will  then  be  subjected  to  a  "pass/fail" 
threshold  examination.  Each  passing 
application  will  hi,  rated  by  the  Field 
Office.  Regional  Olfices  will  verify  Field 
Office  actions  and  rank-order 
applications  for  approval  based  on  Field 
Office  ratings.  I 

C.  Application  Aporoval 

Headquarters  w  11  perform  a  national 
ranking  based  on  Field  Office  ratings 
and  select  applica  ions  for  approval  to 
the  extent  funds  a  e  available. 

D.  Disclosure  of  Ir formation 

The  Department  of  Housing  and 
Urban  Development  Reform  Act  of  1989 
(HUD  Reform  Act  prohibits  advance 
disclosure  of  funding  decisions.  (See  24 
CFR  part  4,  and  the  interim  rule 
amending  24  CFR  part  4,  published  on 
August  4, 1992,  5:  FR  34246).  Qvil 
penalties  related  to  advance  disclosure 
are  set  out  in  24  CFR  part  30. 
Application  apprc  val/non-approval 
notifications  shall  not  occur  until  the 
congressional  not  fication  process  is 
completed. 

E.  Records  Retent  on 


Applications  or 
applications  (e.g., 
sheets,  and  notifi* 
non-selection)  wi 
appropriate  Field 
and  be  available  f 
accordance  with 


d  materials  related  to 
application  scoring 
:ations  of  selection/ 
1  be  retained  in  the 
Office  for  five  years, 
}r  public  inspection  in 
A  CFR  part  12. 


III.  Application  R  ^quirements 
A.  All  Applicants 

No  more  than  one  project  (or  portion 
of  a  project)  may  le  proposed  for  MROP 
activities  ^r  app  ication,  although  more 
than  one  application  may  be  submitted 
by  a  PHA.  Each  a  jplication  shall  consist 
of  an  original  and  two  copies,  and  must 
include  the  follo^/ing: 

1.  Cover  letter.  The  cover  letter  must 
identify  the  proje::t  proposed  for  MROP 
activities  by  its  oiiginal  project  number 


(e.g..  WY  22-2),  and  its  total  number  of 
units  (and  buildings,  if  applicable).  If 
fewer  than  the  total  number  of  units  are 
being  proposed,  the  cover  letter  shall 
describe  the  PHA's  plans  for  the 
remaining  units.  If  more  than  one 
application  is  submitted,  the  cover  letter 
must  state  the  PHA's  priorities  for 
funding.  The  PHA  must  include  a 
statement  of  whether  the  PHA  will 
accept  fewer  units. 

2.  CLAP  application— form  HUD 
52822.  The  application  must  be  signed 
and  dated  and  include  the  information 
as  specified  in  the  form.  No  more  than 
one  project  number  shall  be  entered  in 
Column  2. 

3.  Narrative  statement.  The  narrative 
statement  must  address  each  of  the 
technical  review  factors,  the  rating 
criteria,  and  the  results  of  the  PHA's 
viability  review,  unless  the  project  (or 
portion)  was  reviewed  previously  under 
a  comprehensive  plan  for 
modernization.  The  PHA  shall  indicate 
whether  any  management 
improvements  are  necessary  for  the 
viability  of  the  project  (i.e.,  necessary  to 
maintain  the  physical  improvements 
resulting  from  the  proposed  MROP 
activities);  if  any  management 
improvements  are  considered  necessary, 
the  PHA  statement  shall  address  the 
extent  to  which  such  improvement  is 
necessary. 

4.  Demolition/disposition  or 
conversion  of  units.  If,  as  part  of  the 
MROP  activities,  the  PHA  intends  to 
demolish/dispose  (demo/dispo)  of  some 
of  the  units  or  to  convert  units  (combine 
small  units  to  make  larger  ones,  or  vice 
versa),  the  PHA  shall  provide  the  date 
the  demo/dispo  or  conversion"  was 
approved  by  HUD  or  the  date  the  demo/ 
dispo  or  conversion  application  was 
submitted.  If  the  demo/dispo 
application  has  not  yet  been  approved, 
the  application  for  MROP  activities  that 
involves  the  demo/dispo  of  units  must 
be  accompanied  by  a  Local  Governing 
Body  Resolution  approving  the 
replacement  housing  plan  pursuant  to 
section  18  of  the  Act.  Development 
funds  for  MROP  activities  may  not  be 
used  for  total  demo/dispo. 

5.  PHA  local  cooperation  and  legal 
authority.  The  PHA  must  submit 
evidence  that  it  has  the  required  local 
cooperation  (copy  of  Form  HUD-52481 
covering  the  original  development 
units)  and  any  other  State/local 
requirements  are  met,  and  that  it  has  the 
required  legal  authority/is  legally 
organized  with  a  current  (applicable) 
General  Certificate  (Form  HUD-9009). 

6.  PHA  resolution  in  support  of  the 
application  (Form  HUD-52471).  Under 
this  resolution,  the  PHA  agrees  to 
comply  with  all  requirements  of  24  CFR 
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part  941.  These  requirements  include, 
among  others:  Nondiscriminetion  under 
the  applicable  dvil  rights  laws;  the 
requirements  imposed  by  the  Uniform 
Relocation  Assistance  and  Real  Property 
Acquisition  Policies  Act  of  1970  (URA) 
(42  U.S.C  4601-4655);  the  accessibility 
requirements  erf  section  504  of  the 
Rehabilitation  Act  of  1973  (29  U.S.C. 
794)  and  HUD's  implementing 
regulations  at  24  CFR  part  8;  and  section 
3  of  the  Housing  and  Urban 
Development  Act  of  1968  (12  U.S.C. 
ITOlu).  and  HUD's  implementing 
regulations  at  24  CFR  part  135. 
Additionally,  the  PHA  must  include  a 
statement  that  it  will  comply  with  the 
accessibility  requirements  of  the 
Americans  with  Disabilities  Act  of  1990 
(42  U.S.C  12131),  and  its  implementing 
regulation  at  28  CFR  part  35. 

7.  Local  governing  hody  resolution 
(Form  HUD-52472).  If  front-end  funds 
are  requested,  the  PHA  must  submit  a 
Local  Governing  Body  Resolution/ 
Transcript  of  Proceedings  (Form  HUD- 
52472). 

8.  Drug-free  workplace.  The  PHA 
must  submit  the  Certification  for  a  Drug- 
Free  Workplace  (Form  HUD-50070)  in 
accordance  with  24  CFR  24.630. 

9.  Certification  for  contracts,  grants, 
loans  and  cooperative  agreements  (Form 
HUD-50071).  In  accordance  with 
section  319  of  the  Department  of  Interior 
and  Related  Agencies  Appropriations 
Act  for  Fiscal  Year  1990  (31  U.S.C. 
1352)  (the  "Byrd  Amendment")  and  the 
regulations  at  24  CFR  part  87.  the  PHA 
must  certify  that  no  federally 
appropriated  funds  have  been  paid  or 
will  be  paid,  by  or  on  behalf  of  the  PHA 
for  influencing  or  attempting  to 
influence  an  officer  or  employee  of  any 
agency,  or  a  Member  of  Congress  in 
connection  with  the  awarding  of  any 
Federal  contract,  the  making  of  any 
Federal  grant  or  loan,  the  entering  into 
of  any  cooperative  agreement,  and  the 
extension,  continuation,  renewal, 
amendment,  or  modification  of  any 
Federal  contract,  grant,  loan,  or 
cooperative  agreement. 

10.  Form  SF-LLL.  disclosure  of 
lobbying  activities.  Also,  in  accordance 
with  the  Byrd  Amendment  and  the 
regulations  at  24  CFR  part  87.  the  PHA 
must  complete  and  submit  Form  SF- 
LLL  if  funds  other  than  federally 
appropriated  funds  have  been  paid  or 
will  be  paid  by  or  on  behalf  of  the  PHA 
for  influencing  or  attempting  to 
influence  an  officer  or  employee  of  any 
agency,  or  a  Member  of  Congress  in 
connection  with  the  awarding  of  any 
Federal  contract,  the  making  of  any 
Federal  grant  or  loan,  the  entering  into 
of  any  cooperative  agreement,  and  the 
extension,  continuation,  renewal. 


amendment,  or  modifications  of  any 
Federal  contract,  grant,  loan,  or 
cooperative  agreement. 

11.  Disclosure  of  government 
assistance  and  identity  of  interested 
parties  (Form  HUD  2880).  The  PHA 
must  submit  the  Applicant/Recipient 
Disclostire/Update  Report  (Form  HUD- 
2880)  in  accordance  with  the 
requirements  of  24  CFR  part  12.  subpart 
C. 

IV.  Field  Office  Processing  of 
Applications 

A.  Initial  Screening 

1.  Immediately  after  the  deadline  for 
receipt  of  applications,  the  Field  Office 
will  screen  each  application  to 
determine  whether  all  information  and 
exhibits  have  been  submitted. 

a.  If  an  application  lacks  any  technical 
information  or  exhibit,  or  contains  a 
technical  mistake,  the  PHA  will  be 
advised  in  writing  and  will  have  14 
calendar  days  from  the  date  of  the 
issuance  of  HUD's  notification  to  deliver 
the  missing  or  corrected  information  or 
documentation  to  the  Field  Office. 

b.  Curable  technical  deficiencies 
relate  only  to  items  that  would  not 
improve  the  substantive  quality  of  the 
application,  relative  to  the  ranking 
factors. 

c  If  Form  HUD  52822  (Application)  is 
missing,  the  PHA's  application  will  be 
considered  substantively  incomplete, 
and  therefore  ineligible  for  further 
processing.  If,  for  example,  Form  HUD 
50070  (Drug  Free  Workplace 
Certification)  is  missing,  or  if  there  is  a 
technical  mistake,  such  as  no  signature 
on  a  submitted  form,  the  PHA  will  be 
given  an  opportunity  to  correct  the 
deficiency. 

2.  An  application  that  does  not  meet 
the  applicable  threshold  and  NOFA 
requirements  after  the  14-day  technical 
deficiency  period  will  be  rejected  from 
processing  and  determined  to  be 
unapprovable. 

3.  The  responsibility  for  submitting  a 
complete  application  rests  with  the 
PHA.  The  failure  of  the  Field  Office  to 
identify  and  provide  a  notice  of 
deficiency  to  the  PHA  shall  not  relieve 
the  PHA  of  the  consequences  of  failure 
to  submit  a  complete  application. 

B.  Application  Threshold  Approvability 

After  initial  screening  and  upon 
expiration  of  the  deficiency  "cure" 
period,  applications  for  which  all  the 
information,  certifications,  and 
documentation  required  by  the  NOFA 
have  been  received  by  HUD  will  be 
examined  for  threshold  approvability. 
Applications  that  fail  one  or  more  of  the 
threshold  criteria  will  be  rejected  from 


processing  and  determined  to  be 
unapprovable.  All  applications  must 
meet  the  following  thresholds  to  be 
determined  approvable: 

1.  The  PHA  may  not  have  any 
litigation  pending  which  would 
preclude  approval  of  the  application. 
The  PHA  must  be  legally  eligible  to 
develop,  own,  and  operate  public 
housing  under  the  U.S.  Housing  Act  of 
1937  and  have: 

a.  Approved  and  current  PHA 
organization  documents. 

b.  Local  cooperation  agreements  to 
cover  the  units  under  management,  in 
development,  and  the  units  requested 
(Form  HUD  52481).  and  any  other 
required  local  authority. 

c.  A  properly  executed  and  complete 
PHA  Resolution  (Form  HUD  52471) 
referring  to  the  need  for  front-end 
funding,  if  requested,  and  a  Local 
Governing  Body  Resolution  (HUD 
52472)  which  approves  the  request  for 
front-end  funds,  if  front-end  funds  are 
requested. 

Note:  The  PHA  Resolution  certifies  to  the 
PHA's  intent  to  comply  with  all  requirements 
imposed  by  the  Uniform  Relocation 
Assistance  and  Real  Property  Acquisition 
Policies  Act  of  1970  (URA)  (42  U.S.C.  4601- 
4655;  the  accessibility  requirements  of 
section  504  of  the  Rehabilitation  Act  of  1973 
(29  U.S.C.  794)  and  HUD's  implementing 
regulations  at  24  CFR  part  8;  and  section  3 
of  the  Housing  and  Urban  Development  Act 
of  1968  (12  U.S.C  1701u).  and  HUD's 
implementing  regulations  at  24  CFR  part  135. 

2.  The  Field  Office  must  determine 
that  the  PHA  has  or  will  have  the 
capability  to  complete  the  MROP 
activities  and  manage  the  proposed 
housing.  The  Field  Office  shall 
determine  capability  based  upon  the 
PHA's  overall  capability;  the  PHA's  total 
score  under  the  Public  Housing 
Management  Assessment  Program 
(PHMAP)  (see  24  CFR  part  901);  the 
PHA's  most  recent  fiscal  audit;  and 
outstanding  HUD  monitoring  findings. 

a.  A  PHA  that  has  been  designated  as 
"troubled"  shall  be  considered  eligible 
if  its  most  recent  PHMAP  assessment 
improved  by  a  least  5  points  (on  a  zero- 
to-one  hundred  point  scale)  as 
compared  to  the  assessment  completed 
on  April  16. 1992:  or  it  can  demonstrate 
to  the  satisfaction  of  the  Field  Office 
that  it  is  making  substantial  progress  by 
a  narrative  describing  actions  that  have 
been  taken  to  address  deficiencies 
identified  by  PHMAP,  by  the  PHA's 
Memorandum  of  Agreement  with  HUD, 
or  by  HUD  reviews,  audits  or  surveys; 
or  it  provides  an  acceptable  binding 
contract  from  another  public  or  private 
entity  to  act  as  administrator  of  the 
project  on  behalf  of  the  PHA. 
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b.  A  PHA  shall  not  be  determined  to 
lack  administrative  or  development 
capability  simply  because  it  has  no 
recent  experience  in  developing  or 
managing  public/assisted  housing. 

c.  No  application  shall  be  determined 
to  be  approvable  if  the  PHA  has  failed 
to  retiim  excess  advances  received 
during  development  or  modernization, 
or  amounts  determined  by  HUD  to 
constitute  excess  financing  based  on  a 
HUD-approved  Actual  Development 
Cost  Certificate  (ADCC)  or  Actual 
Modernization  Cost  Certificate  (AMCC), 
unless  HUD  has  approved  a  pay-back 
plan. 

3.  There  are  no  environmental  factors 
precluding  the  MROP  activities. 

4.  The  following  certifications  are 
included  in  the  application  and  have 
been  executed  by  the  appropriate 
person(s): 

a.  Form  HUD-50070,  Drug-Free 
Workplace; 

b.  Form  HUD-50071.  Certification  for 
Contracts,  Grants,  Loans  and 
Cooperative  Agreements; 

c.  Form  SF-LLL,  Disclosure  of 
Lobbying  Activities,  if  applicable; 

d.  Form  HUD-2880,  Applicant/ 
Recipient  Disclosure/Update  Report; 

5.  The  PHA  Narrative  Statement 
addresses  the  viability  of  the  proposed 
MROP  activities,  including  whether 
there  is  any  need  fat  management 
improvements  and  the  extent  to  which 
such  improvements  are  necessary  to 
maintain  the  physical  improvements 
resulting  from  the  proposed  MROP 
activities. 

6.  The  PHA  must  be  in  compliance 
with  civil  rights  laws  and  equal 
opportunity  requirements.  A  PHA  *vill 
be  considered  to  be  in  compliance  if  (1) 
as  a  result  of  formal  administrative 
proceedings,  there  are  no  outstanding 
findings  of  noncompliance  with  civil 
rights  laws  unless  the  PHA  is  operating 
in  compliance  with  a  HUD-approved 
compliance  agreement  designed  to 
correct  the  area(s)  of  noncompliance;  (2) 
there  is  no  adjudication  of  a  civil  rights 
violation  in  a  civil  action  brought 
against  it  by  a  private  individual,  unless 
the  applicant  demonstrates  that  it  is 
operating  in  compliance  with  a  court 
order  designed  to  correct  the  area(s)  of 
noncompliance;  (3)  there  is  no  deferral 
of  Federal  funding  based  upon  civil 
rights  violations;  (4)  there  is  no  pending 
civil  rights  suit  brought  against  the  PHA 
by  the  Department  of  Justice;  or  (5)  there 
is  no  unresolved  chaise  of 
discrimination  against  the  PHA  issued 
by  the  Secretary  under  section  810(g)  of 
the  Fair  Housing  Act,  as  implemented 
by  24  CFR  103.400. 


C  Threshold  Appro  rAle  Applications 

Applications  will  be  determined 
approvable  if  they  $  iccessfully  pass  the 
threshold  review.  Tireshold-approvable 
applications  will  be  rated  by  the  Field 
Office,  using  the  cri  eria  set  out  in  the 
following  Section  D. 

D.  Rating  Criteria 

In  accordance  with  the  Regional 
Office  designation  cf  projects  requiring 
Joint  Reviews,  the  Field  Office  will 
schedule  Joint  Revkiws  for  eligible 
MROP  activities  apjiUcations  as  early  as 
possible.  Field  Offiies  will  rate  and  rank 
threshold-approvable  applications  as 
follows-.*' 

a.  MROP  Activiti«}s  Technical  Review 
Factors: 


(1)  PHA's  management  capability  to 
cany  okA  tt>e  proposed  MROP  ac- 
tivities   _ 

(2)  The  expected  term  of  useful  We 
of  the  project  or  buiidirtg  after 
comptetKxi  of  MROf'  activities  

(3)  The  l^elihood  of  achieving  full 
occupafx;y  within  i.Te  project  or 
building  after  completion  of  MROP 
activities  „ 

MROP  Activities  Total  Possibte 
Points 


Point 
tanae 


1-30 
1-30 

1-30 
90 


b.  MROP  activities  rating 
considerations.  A  PHA  should  not  be 
automatically  penalized  in  the  rating  of 
the  development  and  management 
capability  factors  because  it  has  not 
previously  received  funding  under 
MROP  or  OAP.  In  rating  these  factors, 
a  PHA's  expected  ability  to  carry  out  the 
proposed  MROP  activities  must  be 
considered  in  relation  to  the  PHA's 
proposed  MROP  activities,  staffing  and 
inspection  plan.  Conversely,  a  PHA  that 
has  modernization  experience  but 
missed  deadline  da  es  in  a  P-oject 
Implementation  Schedule  without  valid 
reasons  shall  receive  low  ratings  for 
these  factors. 

c  Field  and  regional  submissions.  For 
each  approvable  ap  Dlication.  highest 
ranked  first,  the  ratings  assigned,  the 
number  of  units  and  units  by  bedroom 
size,  structure  type(s),  cost  areas. 
funding  required  ar  d  the  me  jo/ 
nonmetro  area  desi^taation  must  be 
submitted  to  Headquarters  bv  each 
Regional  Office.  Tho  following  must 
also  be  prepared  an  i  submittal  by  the 
Field  Office  to  the  F  egional  Office: 

(1)  Narrative  desc  ription  of  the  results 
of  Steps  1, 2  and  3  c  f  the  viability 
review,  including  tie  Field  Office 
conclusions  regardi  ig  project  viability; 

(2)  Final  rating  of  me  Techi  ucal 
Review  Factors,  inc  uding  the  score  for 


each  Cactor  and  the  total  project  score; 
and 

(3)  Review  sheet  summarizing  critical 
information  about  the  project,  including 
a  brief  description  of  proposed  MROP 
activities  ainl  their  proposed  cos* 
including  any  management 
improvements  and  a  statement  of  the 
determination  made  as  to  the  extent 
such  improvements  are  necessary  to 
maintain  the  physical  improvement* 
resulting  from  the  proposed  MROP 
activities,  the  applicable  total 
development  cost  Umitation,  a 
discussion  of  the  relationship  and 
approval  date  of  any  demolition/ 
disposition  or  conversion,  and  the 
feasibility  of  MROP  activities  compare<? 
to  demolition/disposition. 

V.  MROP  Activities  Funding  and 
Further  Processing 

A.  Each  MROP  activities  application 
selected  for  funding  shall: 

(1)  Have  funds  reserved  in  an  amount 
of  at  least  70  percent  of  the  development 
cost  limitation  for  the  area  and: 

a.  The  reservation  amount  will  be 
"trended". 

b.  The  trend  will  be  calculated  by 
multiplying  the  percent  of  development 
cost  by  5.4  percent  (1.054).  rounded  to 
the  nearest  S50. 

(2)  Be  assigned  a  development  project 
number  and  entered  into  the 
appropriate  HUD  data  systems;  and 

13)  After  fund  reservation, 
development  procedures  shall  be 
followed  (24  CFR  part  941  and 
Handbook  7417.1  REV-l)  except: 

a.  MROP  activities  work  must  be 
competitively  bid  (i.e.,  turnkey  may  not 
be  used);  and  ClAP  modernization 
standards  set  forth  in  Handbook  7485.2 
REV-l  must  be  used. 

b.  The  PHA  must  incorporate  its 
approved  MROP  activities  application 
into  a  PHA  Proposal  (Form  HUD- 
52483A). 

c.  The  special  MROP  Annual 
Contributions  Contract  (Form  HUD- 
53010-1),  included  in  Notice  PIH  89- 
41(HUD),  must  be  used. 

d.  Neither  the  Regional  Administrator 
nor  the  Field  Office  Manager  may 
increase  the  original  scope  of  the  MROP 
activities. 

VI.  Checklist  of  Application  Submission 
Requirements 

A.  Application  Checklist 

PHAs  may  use  the  following 
application  checklist,  which  enumerates 
the  submission  requirements  of  Section 
niofthisNOFA. 

(1)  Form  HUI>-52822,  CL\P 
Application; 

(2)  Evidence  of  legal  eUgibility  with  a 
current  General  Certificate  (HUD-9009): 
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(3)  Evidence  of  local  cooperation  with 
a  copy  of  the  Form  HUD-52481 
covering  the  original  development  units 
for  which  funding  for  MROP  activities 
is  requested; 

(4)  Narrative  statement  addressing 
each  of  the  review  factors  and  the 
results  of  the  PHA's  viability  review, 
unless  the  project  (or  portion)  was 
reviewed  previously  under  a 
Comprehensive  Plan  for  Modernization; 

(5)  Information/certification,  as 
applicable,  if  the  application  involves 
demo/disco  or  conversion  of  units; 

(6)  HUD-52471.  PHA  Resolution  in 
Support  of  Public  Housing; 

(7)  HUD-52472,  Local  Governing 
Body  Resolution,  if  front-end  funds  are 
being  requested  by  the  PHA. 

Note:  If  front-end  funds  are  requested,  the 
HUD-52471  must  be  appropriately  modified. 

(8)  PHA  statement  identifying  its 
funding  preferences  if  more  than  one 
application  is  being  submitted; 

(9)  HUD-50070,  PHA  Certification  for 
a  Drug-Free  Workplace; 

(10)  HUI>-50071,  Certification  for 
Contracts,  Grants,  Loans  and 
Cooperative  Agreements; 

(11)  Form  ST-LLL.  Byrd  Amendment 
Disclosure  and  Certification  Regarding 
Lobbying,  only  if  the  applicant 
determines  it  is  applicable; 

(12)  Form  HUD-2880.  Disclosure  of 
Government  Assistance  and  Identity  of 
Interested  Parties. 

B.  Application  Packets 

Forms  comprising  the  application 
package  may  be  obtained  from  the  HUD 
Field  Office. 


VII.  Other  Matters 

A.  Environmental  Impact 

A  Finding  of  No  Significant  Impact 
with  respect  to  the  environment  has 
been  made  in  accordance  with  HUD 
regulations  at  24  CFR  part  50, 
implementing  section  102(2)(C)  of  the 
National  Environmental  Policy  Act  of 
1969  (42  U.S.C.  4332).  The  Finding  of 
No  Significant  Impact  is  available  for 
public  inspection  and  copying  between 
7:30  a.m.  and  5:30  p.m.  weekdays  at  the 
Office  of  the  Rules  Docket  Clerk.  451 
Seventh  Street.  SW..  Room  10276. 
Washington,  DC  20410. 

B.  Federalism 

The  General  Counsel,  as  the 
Designated  Official  under  section  6(a)  of 
Executive  Order  12612.  Federalism,  has 
determined  that  this  NOFA  will  not 
have  substantial,  direct  effects  on  States, 
on  their  political  subdivisions,  or  on 
their  relationship  with  the  Federal 
govenunent.  or  on  the  distribution  of 
power  and  responsibilities  between 


them  and  other  levels  of  government. 
The  NOFA  will  provide  PHAs  with 
funding  for  public  housing  development 
MROP  activities. 

C.  Family  Impact 

The  General  Counsel,  as  the 
Designated  Official  for  Executive  Order 
12606.  the  Family,  has  determined  that 
the  provisions  of  this  NOFA  do  not  have 
the  potential  for  significant  impact  on 
family  formation,  maintenance  and 
general  well-being  within  the  meaning 
of  the  Order.  To  the  extent  that  the 
funding  provided  through  this  NOFA 
results  in  additional  or  improved 
housing,  the  effects  on  the  family  will 
be  beneficial. 

D.  Prohibition  Against  Lobbying 
Activities 

The  use  of  funds  awarded  under  this 
NOFA  is  subject  to  the  disclosure 
requirements  and  prohibitions  of 
section  319  of  the  Department  of  Interior 
and  Related  Agencies  Appropriations 
Act  for  Fiscal  Year  1990  (31  U.S.C. 
1352)  and  the  implementing  regulations 
at  24  CFR  part  87.  (See  Section  III  of  this 
NOFA.)  These  authorities  prohibit 
recipients  of  Federal  contracts,  grants, 
or  loans  from  using  appropriated  funds 
for  lobbying  the  Executive  or  Legislative 
Branches  of  the  Federal  Government  in 
connection  with  a  specific  contract, 
grant,  or  loan.  The  prohibition  also 
covers  the  awarding  of  contracts,  grants, 
cooperative  agreements,  or  loans  unless 
the  recipient  has  made  an  acceptable 
certification  regarding  lobbying.  Under 
24  CFR  part  87.  applicants,  recipients, 
and  subrecipients  of  assistance 
exceeding  $100,000  must  certify  that  no 
Federal  funds  have  been  or  will  be  spent 
on  lobbying  activities  in  connection 
with  the  assistance. 

E.  Prohibition  Against  Lobbying  of  HUD 
Personnel 

Section  13  of  the  Department  of 
Housing  and  Urban  Development  Act 
(42  U.S.C.  3537b)  contains  two 
provisions  dealing  with  efforts  ta 
influence  HUD's  decisions  with  respect 
to  financial  assistance.  The  first  imposes 
disclosure  requirements  on  those  who 
are  typically  involved  in  these  efforts — 
those  who  pay  others  to  influence  the 
award  of  assistance  or  the  taking  of  a 
management  action  by  the  Department 
and  those  who  are  paid  to  provide  the 
influence.  The  second  restricts  the 
payment  of  fees  to  those  who  are  paid 
to  influence  the  award  of  HUD 
assistance,  if  the  fees  are  tied  to  the 
number  of  housing  units  received  or  are 
based  on  the  amount  of  assistance 
received,  or  if  they  are  contingent  upon 
the  receipt  of  assistance. 


HUD's  regulation  implementing 
section  13  is  codified  at  24  CFRpart  86. 
If  readers  are  involved  in  any  efforts  to 
influence  the  Department  in  these  ways, 
they  are  urged  to  read  the  final  rule, 
particularly  the  examples  contained  in 
Appendix  A  of  the  rule.  Appendix  A  of 
this  rule  contains  examples  of  activities 
covered  by  this  rule. 

Any  questions  concerning  the  rule 
should  be  directed  to  the  Office  of 
Ethics,  room  2158.  Department  of 
Housing  and  Urban  Development,  451 
Seventh  Street.  SW..  Washington.  DC 
20410.  Telephone:  (202)  708-3815 
(voice/TDD).  This  not  a  toll-free 
number.  Forms  necessary  for 
compliance  with  the  rule  may  be 
obtained  from  the  local  HUD  office. 

F.  Prohibition  Against  Advance 
Information  on  Funding  Decisions 

Section  103  of  the  HUD  Reform  Act 
proscribes  the  communication  of  certain 
information  by  HUD  employees  to 
persons  not  authorized  to  receive  that 
information  during  the  selection  process 
for  the  award  of  assistance.  HUD's 
regulation  implementing  section  103  is 
codified  at  24  CFR  part  4,  and  was 
amended  by  an  interim  rule  published 
in  the  Federal  Register  on  August  4, 
1992  (57  FR  34246).  In  accordance  with 
the  requirements  of  section  103,  HUD 
employees  involved  in  the  review  of 
applications  and  in  the  making  of 
funding  decisions  are  restrained  by  24 
CFR  part  4  from  providing  advance 
information  to  any  person  (other  than  an 
authorized  employee  of  HUD) 
concerning  funding  decisions,  or  from 
otherwise  giving  any  applicant  an  unfair 
competitive  advantage.  Persons  who 
apply  for  assistance  in  this  competition 
should  confine  their  inquiries  to  the 
subject  areas  permitted  by  24  CFR  part 
4.  Applicants  who  have  questions 
should  contact  the  HUD  Office  of  Ethics 
(202)  708-3815  (voice/TDD).  (This  is 
not  a  toll-free  number.) 

G.  Accountability  in  the  Provision  of 
HUD  Assistance 

HUD's  regulations  at  24  CFR  part  12 
implement  section  102  of  the  HUD 
Reform  Act.  Section  102  contains  a 
number  of  provisions  designed  to 
ensure  greater  accountability  and 
integrity  in  the  provision  of  certain 
types  of  assistance  administered  by 
HUD.  The  following  requirements 
concerning  documentation  and  public 
access  disclosures  are  applicable  to 
assistance  awarded  under  this  NOFA. 

1.  Documentation  and  public  access. 
HUD  will  ensure  that  documentation 
and  other  information  regarding  each 
application  submitted  pursuant  to  this 
NOFA  are  sufficient  to  indicate  the  basis 
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upon  which  assistance  was  provided  or 
denied.  This  material,  including  any 
letters  of  support,  will  be  made 
available  for  public  inspection  for  a  five- 
year  period  beginning  not  less  than  30 
days  after  the  award  of  the  assistance. 
Material  will  be  made  available  in 
accordance  with  the  Freedom  of 
Information  Act  (5  U.S.C.  552)  and 
HUD's  implementing  regulations  at  24 
CFR  part  15.  In  addition,  HUD  will 
include  the  recipients  of  assistance 
pursuant  to  this  NOFA  in  its  quarterly 
Federal  Register  notice  of  all  recipients 
of  HUD  assistance  awarded  on  a 


competitive  basis.  (See  24  CFR  12.14(a) 
and  12.16(b).  and  ihe  notice  published 
in  the  Federal  Register  on  January  16, 
1992  (57  FR  1942)  for  further 
information  on  these  requirements.) 

2.  Disclosures,  t  UD  will  make 
available  to  the  public  for  five  years  all 
applicant  disclosure  reports  (HUD  Form 
2880)  submitted  ir  connection  with  this 
NOFA.  Update  rep  orts  (also  Form  2880) 
will  be  made  avaihble  along  with  the 
applicant  disclosure  reports,  but  in  no 
case  for  a  period  of  less  than  three  years. 
All  reports — both  ipplicant  disclosures 
and  updates — will  be  made  available  in 
accordance  with  tlie  Freedom  of 


Information  Act  (5  U.S.C.  552)  and 
HUD's  implementing  regulations  at  24 
CFR  part  15.  (See  24  CFR  part  12. 
subpart  C,  and  the  notice  published  in 
the  Federal  Register  on  January  16, 
1992  (57  FR  1942),  for  further 
information  on  these  disclosure 
requirements.) 

Dated:  September  3. 1993. 

Joseph  Shuldiner, 

Assistant  Secretary  for  Public  and  Indian 
Housing. 

IFR  Doc.  93-22263  Filed  9-10-93;  8:45  am| 
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DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

\Food  and  3rug  Administration 

21 CFR  Parts  206, 207. 314,  and  330 
(Docliat  Nos.  88P-0380  and  8MMH631 

Nnprinttng  of  Solid  Oral  Dosage  Form 
Drug  Products  for  Human  Use 

AGENCY:  Food  and  Drug  Administration, 

HHS. 

ACTION:  Pinal  rule. 

SUMMARY:  The  Food  and  Drug 
Administration  (FDA)  is  issuing  new 
regulations  that  require  that  human  drug 
prodiicts  in  solid  oral  dosage  form  (e.g., 
tablets  and  capsules)  be  imprinted  with 
product-specific  identification  codes. 
This  rule  will  serve  several  public 
health  purposes  related  to  FDA's 
responsibilities  under  the  Federal  Pood, 
Drug,  and  Cosmetic  Act  (the  Act]  and 
the  Public  Health  Service  Act  (the  PHS 
Act).  Poisou  control  centers  use 
imprinted  drug  codes  to  help  identify 
drug  products  in  overdose  emergencies. 
Consumers  and  health  f>rofessionals 
also  use  imprinted  drug  codes  to 
recognize  whether  a  different 
manufacturer's  product  has  been 
dispensed  or  whether  a  prescription  has 
been  incorrectly  filled.  linprinting  can 
also  aid  in  the  prevention  of 
emergencies  caused  by  tampering. 
Moreover,  it  can  assist  law  enforcement, 
regulatory,  and  other  public  officials  to 
trace  counterfeit  and  defective  drug 
products.  Tbe  regulations  will  provide  a 
national  framework  within  which 
pharmaceutical  corporations  can 
implement  their  imprinting  programs. 
DATES:  Effective  September  13, 1995; 
written  comments  on  FDA's  role  lo 
ensure  compliance  that  drug  products 
be  uniquely  identifiable  by  November 
12, 1993. 

AODftESSES:  Submit  written  comments 
to  the  Dockets  Management  Branch 
(HFA-305),  Food  and  Drug 
Administration,  rm.  1-23,  12420 
Parklawn  Dr.,  Rockville.  MB  20857. 
FOR  FURTHER  INFORMATION  CONTACT: 
Deborah  Wolf,  Center  for  Drug 
Evaluation  and  Research  (HFD>362). 
Food  and  Drug  Administration,  7500 
Standish  PI.,  Rockville.  MD  20855,  301- 
594-1046. 

SUPPLEMOfTARY  INFORMATION: 

I.  fattrodnctioo 

This  final  rule  establishes  a  Federal 
requirement  that  each  sotid  oral  dosage 
form  human  drug  product  distributed  in 
interstate  commerce  bear  a  code  imprint 
that,  in  conjunction  with  the  product's 


size,  shape,  and  color,  permits  the 
identification  of  tbe  dr^  product  and 
its  manufecturer  or  distributor.  In  tbe 
Federal  Register  of  May  15, 19»1  (5«  FR 
22370),  FDA  issued  a  proposed  rule  on 
imprinting.  The  agency  gave  interested 
persons  until  August  13, 1991,  to 
comment  on  the  proposal,  la  the 
Federal  Register  of  August  20. 1991  (56 
FR  41313),  FDA  reopened  the  comment 
period  until  September  19, 1991.  tn 
preparing  this  nnal  rule,  FDA  carefully 
reviewed  more  than  50  comments 
received  &om  pharmaceutical 
manufacturers  and  distributors,  trade 
associations,  State  legislatures  and 
boards  of  pharmacy,  heahh 
professionals,  professional  societies, 
consumer  organizations,  and  individual 
consumers.  Thus,  the  agency  has 
considered  the  views  of  persons 
representing  many  interests  aSected  by 
the  imprinting  requirement. 

Tbe  rule  serves  several  public  heahh 
purposes  related  to  FDA's 
resp>onsibilities  under  the  act  and  tbe 
PHS  Act.  Poison  control  centers  and 
others  use  imprinted  drug  codes  to 
identify  drug  products  in  overdose 
emergencies.  Consumers  and  heahh 
professionals  also  use  imprinted  drug 
codes  to  recognize  whether  a  pharmacist 
has  dispensed  a  differeiU  manu^Kturer's 
product  or  has  incorrectly  filled  a 
prescription.  Imprinting  can  also  aid  in 
tbe  prevention  of  emergencies  caused  by 
tampering  because  consumers  can 
detect  an  imprint  on  a  tablet  or  capsule 
that  is  not  identical  to  a  recognized 
mark.  Additionally,  it  can  assist  law 
enforcement,  regulatory,  and  other 
public  oilicials  in  tracing  counterfieit 
and  defective  drug  products. 

Imprinting  is  already  widely  used  by 
the  pharmaceutical  industry.  FDA 
estimates  that  between  90  and  95 
percent  of  solid  oral  dosage  form 
prescription  drug  products  and 
approximately  70  percent  of  toBd  oral 
dosage  form  drug  products  sold  over- 
the-counter  (OTO  are  now  being 
imprinted.  Drug  companies  select  the 
codes  they  use  on  their  drug  products. 
These  codes  allow  the  products  and 
their  manufacturers  or  distributon  to  be 
identified  by  reference  to  several 
commercially  available  compendia. 

Currently,  23  States  require 
imprinting  of  prescripticHi  drug 
products.  Typical  State  laws  require 
solid  oral  dosage  form  prescrip6oa  drug 
products  to  be  clearly  marked  or 
imprinted  with  an  individual  symbol, 
number,  company  name,  words,  letters, 
marking,  or  national  drug  code  number 
identifying  tbe  drug  product  aod  its 
manufacturer  ur  distributor.  Ona  Slate. 
Washington,  has  enacted  a  statute  to 
require  the  imprinting  of  OTC  drugs. 


The  law  was  originally  scheduled  to 
become  efliective  in  January  1993,  but  a 
later  enactment  delayed  the 
implementation  dates  of  the  statute 
until  1994  and  1995,  respectively,  for 
the  manufacture  In  or  the  importation 
into  Washington,  and  the  retail  sale  in 
Washington  of  all  affected  drug 
products.  (State  of  Washington, 
Engrossed  House  Bill  1415, 1993).  The 
Washington  law  provides  that,  if  and 
when  a  Federal  imprinting  requirement 
that  satisfies  the  objectives  of  the 
Washington  law  is  in  place,  the  State 
law  will  be  nullified.  Wash.  Rev.  Code 
Ann.  §  69.60.010  et  seq.  (1989). 

Congress  and  FDA  have  periodicaHy 
considered  adopting  a  Federal  drug 
imprinting  requirement.  In  1986,  the 
National  Association  of  Pharmaceutical 
Manufacturers  (NAPM),  a  generic  drug 
industry  trade  association,  submitted  a 
citizen  petition  (86P-0244)  requesting 
that  FDA  issue  a  regulation  requiring 
imprinting  of  solid  oral  doeage  form 
prescription  drug  products.  The  NAPM 
petition  proposed  that  imprints  identify 
products  by  active  ingredient.  NAPM 
urged  Federal  action,  arguing  that  there 
were  conflicting  requirements  among 
the  State  imprinting  statutes.  FDA 
denied  the  NAPM  petition  in  1987, 
stating  that  voluntary  drug  imprinting 
was  preferable  to  a  Federal  requirement. 
The  agency  did  not  find  conflicting 
requirements  among  the  States.  In 
addition,  FDA  found  NAPM's  proposed 
system  inadequate  because  it  was  not 
product-specific,  i.e..  it  would  not 
require  identification  of  a  specific 
product  or  its  manufacturer  and  would 
not,  therefore,  meet  the  requirements 
imposed  by  State  imprinting  laws. 

In  1988,  two  members  of  Congress 
wrote  a  letter  urging  the  agency  to 
require  that  all  drug  products  be  marked 
to  identify  the  manufacturer  and  active 
ingredient.  According  to  the  letter,  some 
patients  with  epilepsy  may  have 
received  one  brand  of  an  anticonvulsive 
drug  in  place  of  another  without  the 
knowledge  of  the  patients  or  their 
physicians.  The  letter  stiggested  that  the 
switch  may  have  been  responsible  for 
reported  breakthrough  seizures  in  these 
patients  and  urged  that  FDA  reauire 
imprinting  so  that  patients  would  be 
better  alerted  to  generic  substitutions. 

Also  in  1988,  NAPM  resubmitted  its 
petition  (88P-0380/CP)  and  urged  FDA 
to  require  that  drug  products  bear  a 
product-specific  identification  code  that 
would  identify  the  active  ingredient  and 
manufacturer.  In  1989,  the 
Nonprescription  Drug  Manufacturers 
Association  (NDMA)  submitted  a  citizen 
petition  (89P-0163/CP)  asking  FDA  to 
require  identification  of  solid  oral 
dosage  form  drug  products  and  to  adopt 
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a  flexible  system  that  would  allow 
manufacturers  to  continue  to  use 
current  imprints. 

At  its  1987  and  1989  annual  meetings, 
the  American  Medical  Association 
House  of  Delegates  adopted  resolutions 
urging  that  a  coding  system  be 
developed  for  the  identification  of  all 
solid  medication  forms.  This  resolution 
applied  to  both  prescription  and  OTC 
drug  products.  In  a  letter  to  FDA  dated 
July  12.  1989,  the  American  Medical 
A.ssociation  urged  that  FDA  mandate 
such  a  requirement. 

Based  on  continuing  expressions  of 
interest  in  a  federally  mandated  drug 
imprinting  program.  FDA  reconsidered 
its  earlier  decision  not  to  undertake 
Federal  rulemaking.  In  1989,  the  agency 
requested  data  and  information  from 
poison  control  centers,  heahh  officials, 
trade  associations,  and  consumer  groups 
on  several  issues  central  to  the  decision 
to  develop  a  Federal  imprinting 
requirement:  The  justification  for  a 
Federal  imprinting  requirement;  the 
information  to  be  revealed  by  an 
imprinting  code;  and  the  advantages 
and  disadvantages  of  a  uniform 
imprinting  code.  While  the  responses 
differed  with  respect  to  the  issue  of  a 
uniform  code  and  the  information  that 
should  be  communicated  by  the 
imprint,  all  respondents  strongly 
supported  Federal  action  to  require 
imprinting  of  solid  oral  dosage  form 
drug  products. 

This  final  rule  provides  for  a  flexible 
drug  imprinting  system  that  will 
enhance  the  current  system  and  allow 
drug  companies  to  select  the  imprints 
they  will  use  as  long  as  products  are 
properly  identified.  The  rule  provides 
for  the  exemption  of  products  whose 
size  or  physical  characteristics  make 
imprinting  infeasible  or  impossible. 
Drugs  intended  for  use  in  clinical 
investigations  under  section  505(i}  of 
the  act  (21  U.S.C.  355(i))  and  drugs  that 
are  extemporaneously  compounded  by  a 
licensed  pharmacist,  upon  receipt  of  a 
valid  prescription  for  an  individual 
patient  from  a  licensed  practitioner,  to 
be  used  solely  by  the  patient  for  whom 
they  are  prescribed,  will  also  be  exempt 
from  the  requirement.  So  will  drug 
products,  other  than  reference  listed 
drugs,  intended  for  use  in 
bioequivalence  studies.  Drugs 
distributed  under  treatment  IND's 
(investigational  new  drug  applications) 
and  those  distributed  in 
nonconcurrently  controlled  (parallel 
track)  studies  will  not.  however,  be 
exempt.  These  products,  while 
considered  investigational,  are  more 
widely  distributed  than  drugs  used  in 
controlled  clinical  trials,  and  therefore 
pose  some  of  the  risks  that  imprinting 
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A.  Scope  of  the  Final  Rule 

The  rule  applits  to  prescription  and 
OTC  human  drug  products,  biological 
drug  products,  ar  d  homeopathic  drug 
products  in  solid  oral  dosage  form  (e.g., 
tablets  and  capsules).  The  rule  does  not 
apply  to  dosage  f  jrms  not  susceptible  to 
imprinting  (e.g.,  liquid  medicine),  other 
dosage  forms  (e.g  ,  transdermal  delivery 
systems),  or  aninal  drug  products. 
Some  solid  oral  cosage  form  drug 
products  have  bem  categorically 
exempted  from  tl  e  requirements  of  the 
regulation.  I 

B.  The  Content  of  the  Code  Imprint 

The  final  rule  r  squires  that  the  code 
imprint  consist  o  at  least  one  number, 
letter,  mark,  mon  )gram,  symbol,  or  logo. 
An  imprint  may  te  embossed,  debossed. 
engraved,  or  prin  ed  on  the  surface  of 
the  oral  solid  dosige  form. 


C.  What  the  Impr. 

The  imprint,  in 
other  physical  ch; 
drug  product  (i.e. 
size),  must  uniqui 
product.  This  mei 
drug  product's  ad 
dosage  strength,  a 
distributor.  The  C( 
allow  health  profc 
product  through  a 

D.  Exemptions 

The  rule  exemp 
drug  products  firoi 
requirement  and  f 
case  exemptions  i: 
circumstances.  Dr 
in  cUnical  investig 
505(i)  of  the  act  ar 
extemporaneously 


nt  Must  Identify 

ccHijunction  with  the 
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ns  identifying  the 
ive  ingredients, 
id  manufacturer  or 
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ssionals  to  identify  a 
mailable  references. 


s  certain  classes  of 
n  the  imprinting 
rovides  for  case-by- 
1  particular 
igs  intended  for  use 
ations  under  section 
d  drugs  that  are 
compounded  by  a 


licensed  pharmacist,  upon  receipt  of  a 
valid  prescription  for  an  individual 
patient  from  a  practitioner  licensed  by 
law  to  prescribe  or  administer  drugs,  to 
be  used  solely  by  the  patient  for  whom 
they  are  prescribed  will  also  be  exempt 
from  the  requirement.  So  will  drug 
products,  other  than  reference  listed 
drugs,  intended  for  use  in 
bioequivalence  studies.  Drugs 
distributed  under  treatment  IND's  and 
those  distributed  in  nonconcurrently 
controlled  (parallel  track)  studies  will 
not.  however,  be  exempt.  These 
products,  while  considered 
investigational,  are  more  widely 
distributed  than  drugs  used  in 
controlled  clinical  trials,  and  therefore 
pose  some  of  the  risks  that  imprinting 
is  meant  to  address. 

Radiopharmaceutical  drug  products  will 
also  be  exempt  from  the  requirement 
because  of  the  strict  control  exercised 
over  their  use.  The  rule  provides  other 
mechanisms  for  case-by-case 
exemptions  in  certain  circumstances.  In 
addition,  the  final  rule  provides 
exemptions  for  drug  products  whose 
size  or  other  physical  characteristics 
make  imprinting  infeasible  or 
impossible,  and  for  products  that  are 
administered  only  in  controlled  health 
care  facilities,  e.g.,  hospitals, 
physicians'  offices,  and  medical  imaging 
centers,  and  not  dispensed  to  patients 
for  self-administration.  The  final  rule 
outlines  the  categorical  exemptions  as 
well  as  the  procedures  for  requesting 
exemptions  when  appropriate. 

E.  Reporting  Imprints  and  Changes  in 
Imprints 

For  drug  products  subject  to 
premarket  approval  that  were  not 
previously  imprinted  and  whose  new 
imprints  will  be  printed  with  ink, 
approval  of  a  supplemental  drug 
application  will  be  required  under 
§  314.70(b)  (21  CFR  314.70(b)). 
However,  until  this  final  rule  becomes 
effective,  FDA  will  permit  submission  of 
supplements  under  §  314.70(c). 
provided  that:  (1)  Any  colors  used  in  the 
imprint  meet  applicable  color  additive 
requirements;  (2)  the  substances  used  in 
printing  do  not  interfere  with  the 
approved  analytical  procedures;  (3)  the 
"Etescription"  and  "How  supplied" 
sections  of  the  package  insert  are 
updated  to  include  the  appropriate 
information;  (4)  the  drug  product  meets 
all  the  approved  specifications  in  the 
drug  application  (including  dissolution 
specifications  and  tests;  for  generic  drug 
products,  sponsors  should  submit 
completed  batch  records  reflecting  the 
imprinting  and  a  certificate  of  analysis 
for  the  product);  and  (5)  the  applicant 
makes  a  commitment  to  place  the 
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marketed  drug  on  appropriate  stability 
studies  and  withdraw  from  the  market 
any  lots  found  to  foil  outside  the 
approved  sf)ecifications.  Manufacturers 
of  oiological  drug  products  not 
previously  imprinted  should  submit 
product  license  amendments  as  required 
by  §60M2(b)  (21  CFR  601.12(b)). 

For  all  products  other  than  modified 
release  dosage  form  products  (e.g., 
extended  and  delayed  release  products) 
that  are  subject  to  premarket  approval 
and  whose  imprints  are  embossed, 
debossed,  or  engraved  rather  than 
printed  with  ink.  the  final  rule  requires 
that  the  applicant  report  the  addition  of 
the  imprint  in  the  applicant's  next 
annual  report  under  §  314.70(d).  In  such 
cases,  FDi*  will  not  require  a 
supplemei..ary  application  provided 
that:  (1)  The  product  meets  all  current 
speci  Scat  ions;  (2)  the  agency  has 
approved  the  dissolution  specifications 
and  test  procedures;  (3)  the  comparative 
dissolution  profiles  of  the  embossed, 
debossed,  or  engraved  drug  product  and 
the  nonembos.sed,  nondebossed,  or 
nonengraved  drug  product  are  similar 
(for  ger»eric  drug  products  sponsors 
should  submit  completed  batch  records 
reflecting  the  new  tooling  and  a 
certificate  of  analysis  for  each  product); 

(4)  the  newly  marketed  drug  products 
are  placed  in  appropriate  stability 
studies  and  the  applicant  withdraws 
from  the  market  any  lots  found  to  fall 
outside  the  approved  specifications;  and 

(5)  the  "Description"  and  "How 
supplied"  sections  of  the  package  insert 
are  updated  to  include  the  appropriate 
information. 

For  mod'  ""d  release  dosage  form 
products  su[>)ect  to  premarket  approval 
that  are  not  yet  imprinted  and  whose 
imprint  will  be  made  by  embossing, 
debossing,  or  engraving,  the  rule 
requires  that  applicants  report  the 
addition  of  the  imprint  in  a 
supplemental  application  under 
§314.70(bK2)(xii). 

For  minor  changes  to  an  existing  code 
imprint,  the  supplementary  information 
would  be  included  in  the  next  annual 
report  under  §  314.70(d)(9)  provided 
that  the  "Descriprtion"  and  "How 
supplied"  sections  of  the  package  insert 
are  updated  to  include  the  appropriate 
information. 

F.  Submitting  Imprinting  and 
Identifying  Infonnation  to  FDA 

For  each  drug  product  listed  that  is 
subject  to  the  imprinting  requirements, 
including  p'^nhicts  that  are  exempted 
under  §  20t.7(b)  (21  CFR  206.7(b)),  the 
final  rule  requires,  in  §  207.2S(c)  (21 
CFR  207.2S(c)),  that  drug  listing 
infonnation  include  the  name  of  the 
product,  iti  active  ingiedient(s).  dosage 


strength.  National  Drug  Code  number, 
the  name  of  its  manufacturer  or 
distributor,  its  size,  shape,  color,  and 
code  imprint  (if  any),  and  any  other 
information  that  allows  the  product  to 
be  uniquely  identified.  Companies 
should  not  submit  the  required 
imprinting  information  on  the  Form 
FDA  2657,  but  should  submit  a  separate 
document.  The  information  should  be 
submitted  once  for  all  products,  and 
should  be  updated  as  described  in  the 
procedures  in  §  207.30  (21  CFR  207.30). 

Information  about  imprinting 
submitted  under  §  207.25  will  be 
available  for  public  disclosure  under 
§207.37(a)(l)(xi)(2lCFR 
207.37(a)(l)(xi)). 

FDA  notes  that  the  proposal  indicated 
that  the  agency  would  collect 
imprinting  information  on  Form  FDA 
2657,  ■"IJrug  Produci  Listing."  However, 
after  further  consideration.  FDA  has 
concluded  that  this  approach  would  be 
impractical  and  result  in  a  cumbersome 
form.  Consequently,  the  agency,  on  its 
own  initiative,  has  added  ^  207.25(c)  to 
require  information  about  a  drug 
product  and  its  imprint  and  identifying 
characteristics  on  a  separate  document. 

Companies  should  submit  two  copies 
of  the  information.  Information  should 
be  submitted  to  the  Dn>g  Listing  Branch 
(HFD-334),  Center  for  Drug  Evaluation 
and  Research.  7500  Standish  PL, 
Rockville,  MD  20855. 

G.  Effective  Dale 

The  final  rule  will  become  effective 
September  13,  1995.  Any  drug  product 
subject  to  tl>e  requirements  of  this  rule 
that  is  distributed  in  interstate 
commerce  after  that  date  will  be  deemed 
to  be  adulterated,  misbranded,  or  an 
unapproved  new  drug,  unless  it  is 
imprinted  in  compliance  with  the 
requirements  of  new  part  206. 

III.  Comments  on  the  Final  Rule 

The  proposed  rule  included  in  its 
scope  the  imprinting  of  both 
prescription  and  CTTC  solid  oral  dosage 
form  human  drug  and  biological 
products.  The  proposal  appUed  to 
products  for  which  new  drug 
applications  (NDA's),  product  license 
applications  (PLA's),  or  abbreviated  new 
drug  applications  (ANDA's)  are 
required,  drugs  first  marketed  before 
1938  for  which  NDA's  and  ANDA's  are 
not  currently  required,  and  drugs 
subject  to  the  OTC  drug  review,  h  also 
applied  to  biologicai  drug  products 
licensed  under  section  351  of  th«  PHS 
Act  (42  U.S.C  262). 

1.  A  few  comments  suggested  that  the 
rule  be  revised  to  include  animal  drug 
products  as  welt  as  human  drug 
products  because  it  would  liable  health 


care  providers  to  identify,  in  emergency 
situations,  more  products  that  patients 
might  have  used. 

FDA  has  decided  that  the  final  rule  is 
limited  to  human  drug  products. 
Although  imprinting  anin^  drug 
products  might  help  health  care 
providers  and  poison  control  personnel 
to  identify  more  products  in  emergency 
situations,  FDA  is  not  aware  that  animal 
drugs  pose  the  problems  that  the  rule 
was  designed  to  address.  Unless  such 
problems  are  identified,  FDA  does  rw)t 
believe  it  appropriate  to  require 
imprinting  of  animal  drug  products  and 
thereby  impose  additional  costs  on  the 
manufacturers  and  distributors  of  these 
products.  If  FDA  finds  that  animal  drug 
products  pose  the  sanie  problems  as 
human  drug  products,  FDA  will 
reevaluate  its  decision  not  to  require 
imprinting  of  animal  drug  products. 

2.  One  comment  would  exclude 
homeopathic  drug  products  from  the 
final  rule.  The  comment  claimed  that  a 
homeopathic  drug  will  be  effective  only 
when  it  is  administered  to  a  p>atient  who 
is  susceptible  to  its  action:  The  patient 
is  susceptible  only  to  the  action  of 
remedies  specifically  directed  to  the 
patient's  conditions  or  diseases.  The 
comment  claimed  that  irKX)rrectly 
selecled  medicines  have  little  or  no 
effect,  and  that  even  gross  abuse  of 
homeopathic  drugs  is  unlikely  to  cause 
harm.  The  comment  asserted  that  most 
reasons  FD.A  identified  for  requiring 
imprints  are  not  applicable  to 
homeopathic  drug  products.  The 
comment  stated  that  there  is  no  drug 
substitution  in  the  dispensing  of 
homeopathic  remedies,  that 
homeopathic  drugs  do  not  mimic  drugs 
of  abuse,  that  homeopathic  drugs  are  not 
counterfeited  and  have  not  been 
recalled,  and  that  homeopathic 
remedies  are  not  used  in  hospitals  and 
nursing  homes  to  any  large  extent.  The 
comment  a.sked  FDA  to  consider  the 
remote  possibility  of  harm  resulting 
from  homeopathic  drug  products  against 
the  projected  economic  consequences  to 
the  homeopathic  drug  industry,  ar>d  to 
exempt  homeopathic  ren)edtes 
cat^orically  from  the  requirement. 

FDA  has  determined  that  including 
homeopathic  drug  products  in  the  scope 
of  the  rule  will  contribute  to  its  public 
health  and  safety  goals.  FDA  recognized 
in  the  proposed  rule  that  properly 
manufactured  homeopathic  drugs  are 
unlikely  to  cause  overdoses.  However, 
homeopathic  drugs  require 
accountability  for  their  manufacture  and 
processing  just  as  other  drugs  da  In 
addition.  FI3A  believes  that  poison 
control  centers  should  have  access  to 
identification  informatioa  pertaining  to 
homeopathic  drugs.  Thereiore, 
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homeopathic  drug  products  are 
included  in  this  final  rule.  However, 
FDA  has  revised  proposed  §  206.10  to 
require  homeopathic  drugs  to  bear 
imprints  that  identify  only  the 
manufacturer  and  their  homeopathic 
nature.  To  reduce  the  burden  on  the 
homeopathic  industry,  FDA  is  not 
requiring  homeopathic  drugs  to  bear 
product-specific  codes.  This  fneans  that 
the  industry  as  a  whole  or  each 
homeopathic  manufacturer  could  select 
one  symbol,  mark,  or  other  identifier  to 
indicate  that  products  are  homeopathic 
without  having  to  assign  a  different 
identifier  to  each  product.  If  industry 
selects  one  identifier,  then  an  additional 
identifier  would  be  necessary  to  identify 
the  product's  manufacturer. 
Manufacturers  may  decide  instead  to 
select  one  identifier  that  can  identify 
both  the  manufacturer  and  the 
homeopathic  nature  of  the  product. 

3.  One  comment  suggested  that 
transdermal  delivery  systems  be 
included  in  the  scope  of  this  rule  so  that 
any  imprinting  scheme  would  include 
as  many  drug  products  as  possible. 

Transdermal  delivery  products  are 
placed  on  the  skin  and  provide 
continuous  delivery  of  drug  substances 
through  the  skin.  FDA  has  determined 
that  the  issue  of  imprinting  transdermal 
delivery  products  should  be  considered 
separately  from  that  of  solid  oral  dosage 
form  drug  products.  While  the  agency 
recognizes  the  value  of  identifying  all 
drug  products,  this  rule  is  a  response  to 
problems  that  have  already  been 
observed  with  significant  frequency. 
FDA  has,  therefore,  limited  the  scope  of 
these  regulations  to  solid  oral  dosage 
form  drug  products. 

The  scope  of  this  final  rule  thus 
remains  unchanged  from  that  of  the 
proposed  rule.  This  final  rule  requires 
imprinting  of  all  prescription  and  OTC 
solid  oral  dosage  form  human  drug  and 
biological  products.  The  requirement 
applies  to  products  for  which  NDA's, 
PLA's,  or  ANDA's  are  required,  drugs 
first  marketed  before  1938  for  which 
NDA's  and  ANDA's  are  not  currently 
required,  and  drugs  subject  to  the  OTC 
drug  review.  This  rule  also  applies  to 
biological  drug  products  licensed  under 
section  351  of  the  PHS  Act. 

4.  Many  comments  addressed  the 
content  of  the  code  imprint.  Proposed 

§  206.3  defined  the  code  imprint  as  "any 
combination  of  letters  or  numbers, 
including,  e.g.,  words,  company  name, 
and  National  Drug  Code,  assigned  by  the 
drug  firm  to  a  specific  drug  product,  or 
marks,  symbols,  or  monograms  unique 
to  the  firm,  in  combination  with  at  least 
one  letter  or  number."  One  comment 
argued  that  requiring  a  firm  to  use  a 
unique  logo  or  symbol  would  establish 


FDA  as  a  trademark  office  and  would 
give  FDA  improper  >  :ontrol  over  the 
symbols  and  imprin  s  selected  by  drug 
firms. 

The  agency  has  re  noved  the 
definition  of  "code  inprint"  from 
§  206.3.  The  requirement  for  a  code 
imprint  is  established  in  §  206.10  and 
provides  for  many  combinations  of 
letters,  numbers,  anc  symbols  that 
would  suffice  to  met  t  the  requirements 
of  the  regulation.  Th  s  final  mle  does 
not  require  that  an  inprint  be  unique  to 
a  company,  but  that  he  imprint,  in 
conjunction  with  the  product's  shape, 
size,  and  color,  uniquely  identify  a 
particular  drug  product  and  the 
manufacturer  or  disti  ibutor  of  the 
product. 

5.  The  proposal  wculd  have  required 
that  the  imprint  cont.iin  "at  least  one 
letter  or  number."  Le  ters  and  numbers 
are  "alphanumeric"  components. 
Several  comments  st£  ted  that  a  logo  or 
symbol  by  itself  may  ye  sufficient  to 
uniquely  identify  a  drag  product.  One 
comment  asserted  thei  retrieval  of 
imprints  from  both  ccmputer  and 
manual  data  bases  can  be  easily 
accomplished  withou:  alphanumeric 
characters.  Another  comment  said  that 
if  FDA  requires  that  ai  imprint  include 
a  letter  or  number,  some  firms  might 
have  to  change  their  current  imprints 
and  delete  a  symbol,  raark,  or  logo  if  the 
limited  space  on  a  particular  drug 
product  does  not  allo\ir  for  both  a  logo 
and  an  alphanumeric  character. 

FDA  has  revised  this  final  rule  to 
make  the  use  of  a  letter  or  number 
voluntary.  Because  of  the  effectiveness 
of  the  current  imprinting  system  and  the 
disruption  that  could  result  from 
requiring  specific  elements  in  a  code 
imprint,  this  final  rule  does  not  require 
an  imprint  to  contain  a  letter  or  a 
number.  However,  FDl  i  strongly 
recommends  the  inclui  ion  of  at  least 
one  alphanumeric  component. 

As  for  automated  dn.  g  identification 
systems,  FDA  has  learned  that,  while  it 
is  possible  to  retrieve  a  i  imprint 
through  a  description  of  a  mark, 
monogram,  symbol,  or  ogo,  retrieval 
may  be  more  difficult.  In  emergencies, 
delays  in  retrieving  inf(  rmation  about  a 
drug  could  have  tragic  ( onsequences. 
Thus,  FDA  has  no  objection  to  the  use 
of  a  logo  or  symbol,  but  encourages 
firms  to  include  at  least  one  letter  or 
number  in  an  imprint.  Iicluding  one 
such  element  will  ensiue  fester  access  to' 
automated  retrieval  systjms,  which 
poison  control  centers  use  extensively. 

6.  Another  comment  £  sked  whether  a 
code  imprint  consisting  only  of  one 
letter  or  one  number  wo  aid  satisfy  the 
requirements  of  the  regu  lation. 


If  the  drug  product  can  be  uniquely 
identified  by  the  presence  of  one  letter 
or  number,  then  such  an  imprint 
satisfies  the  requirements  of  the 
regulation.  Drug  companies  may 
consider  the  physical  characteristics  of 
size,  shape,  and  color  in  designing  a 
composite  that  uniquely  identifies  a 
particular  drug  product. 

7.  Under  proposed  §  206.10,  the 
strength  of  any  product  manufactured  in 
more  than  one  dosage  strength  would 
have  had  to  be  identified  either  by  its 
imprint  or  its  physical  characteristics, 
i.e.,  its  color,  shape,  or  size.  Some 
comments  understood  this  to  mean  that 
these  physical  characteristics  could  be 
used  only  to  distinguish  dosage 
strengths  and  not  difTerent  kinds  of  drug 
products.  Many  comments  emphasized 
the  value  of  a  product's  physical 
characteristics  in  aiding  consumer 
recognition  of  drug  products.  They 
stressed  the  significance  of  shape,  color, 
and  size  as  clues  to  identification  and 
the  importance  of  these  factors  in 
promoting  the  goals  of  the  imprinting 
requirement 

FDA  did  not  intend  for  the  imprinting 
regulation  to  prescribe  the  shape,  size, 
or  color  of  solid  oral  dosage  form  drug 
products  or  to  minimize  the  importance 
of  those  elements  in  a  product's 
recognition.  However,  an  imprint 
provides  a  more  systematic  means  of 
product  identification.  A  clear  imprint, 
taken  in  conjunction  with  a  product's 
appearance,  can  provide  imique 
identification  of  a  drug  product  even  if 
either  the  imprint  or  the  appearance  is 
duplicated  in  another  product,  as  long 
as  the  composite  of  the  product's 
physical  characteristics  and  its  imprint 
is  unique. 

FDA  has,  therefore,  revised  this  final 
rule  to  clarify'  the  agency's  intent  that  an 
individual  product,  including  each 
strength  of  a  particular  line  of  drug 
products,  should  be  identifiable  through 
a  composite  of  its  color,  shape,  size,  and 
imprint. 

8.  Several  comments  urged  that  the 
code  imprint  identify  the  active  drug 
substance  or  combination  in  a  drug 
product  rather  than  the  distinct  drug 
product.  These  comments  urged  the 
agency  to  promulgate  a  uniform  active 
ingredient  code  consisting  of  letters  and 
numbers. 

As  noted  in  the  proposed  rule  and 
earlier  in  the  preamble  of  this 
docimient,  FDA  declined  to  adopt  a 
uniform  code  in  1987  when  it  denied  a 
petition  submitted  by  NAPM.  The 
agency  found  that  such  a  plan  would 
not  distinguish  between  specific  drug 
products  or  companies  and  would 
therefore  not  satisfy  the  State  laws  that 
require  code  imprints  to  provide  such 
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distinguishing  information.  Generally, 
the  State  statutes  on  imprinting  also 
include  requirements  for  identifying  a 
product's  manufacturer  or  distributor 
and  for  distinguishing  between  generic 
substitutes  and  brand-name  products. 
Codes  identifying  only  active 
ingredients  could  not  distinguish 
between  different  brands  of  products. 

As  FDA  also  stated  in  its  1987  denial 
of  NAPM's  petition,  an  alphanumeric 
plan  identifying  only  active  ingredients 
would  require  FDA  to  maintain  an 
alphanumeric  code  system  and  assign 
designated  codes  to  each  existing  drug 
substance  and  to  any  new  drug 
substance  developed  in  the  future.  New 
ingredjenis  and  combinations,  as  well  as 
new  strengths  and  dosage  forms,  would 
require  constant  changes  in  the  listing. 
Maintaining  such  an  identification  list 
would  impose  a  significant  and 
unnecessary  burden  on  FDA's  resources. 

The  final  rule  requires  that  drug 
companies  select  an  imprinting  code 
that  will  uniquely  identify  each  distinct 
drug  product  (as  noted  above,  this 
includes  each  separate  dosage  strength). 
The  code  must  identify  the  active 
ingredients  and  may  also  assist  in  the 
identification  of  the  product's  inactive 
ingredients.  The  code  must  also  identify 
either  the  manufacturer  or  the 
distributor.  This  will  satisfy  State 
requirements.  In  addition,  it  ensures 
that  other  specific  goals  of  the 
identification  program,  discussed  earlier 
in  the  preamble  to  this  rule,  are  met. 
9.  The  proposed  rule  stated  that  an 
imprint  would  have  to  identify  a 
product's  manufacturer  or  distributor  or, 
for  products  subject  to  premarket 
approval,  the  holder  of  an  approved 
application  for  marketing.  FDA 
specifically  requested  comments  on 
whether  the  imprint  should  identify  the 
holder  of  an  approved  NDA.  Most 
comments  said  that  it  would  be 
inappropriate  to  require  the 
identification  of  a  holder  of  an  approved 
application  for  marketing  because,  the 
comments  said,  the  holder  is  not 
necessarily  accountable  for,  or 
knowledgeable  about,  the 
manufacturing  process  or  the  quality  of 
specific  products  or  batches  of  products. 

A  sponsor  is  accountable  for  its 
product  regardless  of  who  manufactures 
or  distributes  it.  However,  as  discussed 
below,  the  final  rule  does  not  require 
that  the  holder  of  an  approved 
application  be  identified  by  the  imprint. 

10.  One  comment  said  that,  because 
there  is  no  need  to  refer  inquiries  about 
quality  assurance  to  NDA  holders 
except  for  adverse  experience  reporting 
purposes,  the  NDA  holder  does  not  need 
to  be  identified.  Immediate  inquiries 


would  more  appropriately  be  made  to 
the  manufacturer  or  distributor. 

Another  comment  said  that  whether  a 
drug  is  subject  to  premarket  approval  is 
irrelevant  to  its  identification  and  that 
separate  requirements  should  therefore 
not  be  imposed  on  drugs  subject  to  such 
approval. 

FDA  agrees  that,  in  terms  of  product 
source  identification,  there  is  no  basis 
for  distinguishing  between  drugs  for 
which  premarket  approval  is  required 
and  those  for  which  it  is  not.  In 
addition,  the  postmarketing  reporting  of 
adverse  drug  experiences  described  in 
21  CFR  314.80  ensures  that  the  holder 
of  an  approved  NDA  will  be  informed 
of  adverse  drug  experiences  by 
manufacturers,  packers,  and  distributors 
who  may  be  the  first  to  be  made  aware 
of  them.  Immediate  reference  in  an 
emergency  situation  or  quality 
assurance  inquiry  should  be  made  to 
whoever  is  in  the  best  position  to 
describe  ingredients,  the  manufacturing 
process,  quality  control,  and  poison 
antidotes.  Thus,  the  final  rule  eliminates 
the  requirement  that  a  drug  subject  to 
premarket  approval  identify  the  holder 
of  the  approved  application.  The  final 
rule  requires  the  imprint  of  each  solid 
oral  dosage  drug  product  to  identify 
either  the  manufacturer  or  the 
distributor. 

11.  The  preamble  to  the  proposed  rule 
stated  that,  under  §  206.7(b).  FDA  would 
consider  and  grant  exemptions  on  a 
case-by-case  basis,  upon  a  showing  that 
a  product's  size,  shape,  texture,  or  other 
physical  characteristics  make 
imprinting  impracticable  or  impossible 
(56  FR  22370  at  22376).  Some  comments 
suggested  that  FDA  establish  criteria  for 
such  exemptions. 

The  agency  has  determined  that 
requests  for  exemptions  for  drug 
products  subject  to  premarket  approval 
will  be  considered  on  an  individual 
basis.  The  regulatory  language  in 
proposed  §  206.7(b)  is  retained  and 
incorporated  into  this  final  rule  insofar 
as  it  establishes  general  parameters  for 
exemptions  ft-om  the  imprinting 
requirement.  However,  the  final  rule 
does  not  impose  premarket  review  of 
exemption  requests  for  those  products 
that  are  not  otherwise  subject  to 
premarket  approval.  Thus,  a  product 
subject  to  the  requirements  of  this  rule 
but  not  subject  to  premarket  approval 
under  section  505  of  the  act  or  section 
507  of  the  act  (21  U.S.C.  357)  may  be 
'  marketed  without  an  imprint  if  its  size, 
shape,  texture,  or  other  physical 
characteristics  make  it  technologically 
infeasible  or  impossible  to  imprint.  A 
marketed  product  without  an  imprint 
whose  physical  characteristics  do  not 
preclude  imprinting  and  that  is  not 


otherwise  exempt  from  the  imprinting 
requirement  is  subject  to  the  pertinent 
adulteration  and  misbranding 
provisions  of  the  act. 

For  a  product  that  is  subject  to 
premarket  approval,  a  request  for  a 
waiver  of  the  general  imprinting 
requirement  on  the  basis  of  a  product's 
physical  characteristics  should  be 
submitted  in  writing  to  the  appropriate 
review  division  in  the  Center  for  Drug 
Evaluation  and  Research  or  the  Center 
for  Biologies  Evaluation  and  Research. 
The  division  will  determine  whether  to 
approve  a  waiver  based  on  the  product's 
physical  properties. 

FDA  will  not  formally  establish  or 
publish  other  criteria  for  such 
exemptions.  The  agency  does  not  want 
to  discourage  innovative  attempts  to 
comply  with  the  requirements  of  the 
regulation.  Additionally,  as  the 
proposed  rule  discussed,  FDA 
understands  that  very  few  exemptions 
have  been  granted  under  State  statutory 
imprinting  schemes.  Therefore,  the 
agency  believes  that  most  solid  oral 
dosage  form  drug  products  can  and 
should  be  imprinted. 

12.  The  proposal  did  not  address  the 
timing  of  exemption  requests.  One 
comment  suggested  that  requests  for 
exemption  should  be  handled  at  the  end 
of  Phase  2  or  at  the  beginning  of  Phase 

3  studies. 

FDA  recognizes  that  it  is  important  for 
sponsors  to  know  whether  a  drug 
product  has  to  be  imprinted  because 
imprinting  may  affect  a  product's 
solubility,  stability,  or  formulation. 
Requests  for  exemption  for  products 
under  development  should  be  submitted 
as  early  as  possible  in  the  drug 
development  process. 

13.  A  few  comments  requested 
exemptions  for  those  drug  products  for 
which  bona  fide  requests  for  exemptions 
are  pending. 

This  would  be  an  issue  only  for  a 
transition  period  for  a  drug  covered  by 
an  approved  marketing  application. 
Exemption  requests  for  such  products 
are  to  be  submitted  within  90  days  of 
the  publication  of  this  final  rule.  The 
appropriate  reviewing  division  will,  as 
noted  above,  decide  whether  to  approve 
the  request.  If  the  agency  denies  the 
request,  the  holder  of  the  approved 
application  will  have  1  year  from  the 
date  of  a  denial  by  the  agency  or  imtil 
September  13, 1995,  to  imprint  the  drug 
product.  If  the  applicant  does  not 
submit  an  exemption  request  by 
December  13, 1993,  it  must  imprint  the 
product  by  the  effective  date  of  the  rule 
or  be  liable  for  misbranding  and 
adulteration.  If  FDA  does  approve  an 
exemption  request,  the  applicant  will 
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not  be  required  to  comply  with  the 
requirements  of  this  rule. 

14.  One  comment  requested  an 
exemption  for  those  products  for  which 
a  supplemental  application  is  pending 
under  proposed  §  314.70(b)(2)(xi).  That 
section,  as  proposed,  would  have 
required  a  supplement  for  the  printing 
of  an  ink  imprint  on  a  product  that  does 
not  currently  have  such  an  imprint. 

Under  §  206.10(b)  of  this  final  rule,  a 
holder  of  an  approved  application  who 
has.  under  §314.70  (b)(2)(xi)  or 
(bH2)(xii),  supplemented  its  application 
to  provide  for  a  new  imprint  is  not 
required  to  bring  its  product  into 
compliance  with  new  §  206.10(a)  during 
the  pendency  of  the  agency's  review. 
Once  the  review  is  complete,  the  drug 
product  is  subject  to  the  liequirements  of 
the  rule. 

15.  One  comment  expressed  concern 
that  an  imprinting  requirement  would 
impede  innovation  in  developing  new 
products  or  dosage  forms.  The  comment 
was  concerned  that  products  whose 
physical  characteristics  might  offer  a 
health  benefit  but  also  make  imprinting 
infeasible  would  be  required  to  be 
imprinted  and  would  therefore  not  be 
able  to  be  produced. 

FDA  intends  for  this  regulation  not  to 
impede  the  development  of  drug 
products  that  benefit  the  public  health. 
The  exemption  process  expressly  allows 
for  the  manufacture  and  distribution  of 
drug  products  whose  physical 
characteristics  make  imprinting 
infeasible  or  impossible. 

16.  Proposed  §  206.7(a)(1)  would 
exempt  drugs  intended  for  use  in 
clinical  investigations  under  section 
505(i)oftheact. 

Several  comments  favored  the 
exemption  for  investigational  drugs, 
stating  that  the  distribution  of  such 
drugs  is  limited  to  selected  populations 
and  that  their  use  is  monitored  to  a 
much  greater  degree  than  that  of 
marketed  approved  drugs. 

One  comment  opposed  the  exemption 
of  all  investigational  drugs,  citing  the 
blurring  of  lines  between  investigational 
and  clinical  uses  of  drug  products.  The 
objection  was  also  based  on  the 
emphasis  on  shifting  clinical  trials  of 
pharmaceuticals  into  the  community 
and  the  mobility  of  subjects  receiving 
drugs  subject  to  IND's.  who  may 
commingle  the  investigational  drugs 
and  may  not  be  in  the  presence  of  an 
investigator  when  the  need  for 
identiGcation  arises. 

FDA  has  decided  to  exempt 
investigational  drugs  because 
investigators  exercise  control  over  their 
distribution  and  there  is,  therefore,  less 
danger  of  overdose  emergencies  or  most 


of  the  other  dangers  th  t  are  meant  to  be 
addressed  by  the  regul  tion. 

17.  FDA  hiad  sou^t  'X>mment  on 
whether  to  include  within  the 
exemption  for  investigf.tional  drugs 
those  drugs  approved  fpr  distribution 
under  treatment  IND's.  One  comment 
favored  exempting  dru,;s  distributed 
under  treatment  IND's. isaying  that  such 
drugs  are  often  developjed  at  a  rapid 
pace  and  that  final  proc^uct 
characteristics  may  not  always  be  in 
place  when  they  are  diiftributed.  If  such 
a  product  is  otherwise  ?eady  and 
available  for  distributid.n.  the  comment 
indicated  that  the  lack  -jf  an  imprint 
should  not  prevent  its  distribution. 

However,  a  few  comrpents  opposed  a 
categorical  exclusion  far  such  products 
on  the  ground  thai  a  dr^g  covered  under 
a  treatment  IND  may  he  widely 
distributed  and  will  no'  have  received 
as  complete  an  evaluati  in  for  safety  as 
an  approved  drug,  so  imprinting  a 
treatment  IND  drug  is  e  'en  more 
important. 

FDA  has  decided  not  'o  exempt  drugs 
distributed  under  treatment  IND's  from 
the  requirements  of  the  nile.  Drug 
products  are  generally  approved  for 
treatment  IND  distribution  close  to  the 
time  that  they  receive  a(  proval  for 
general  marketing.  Impr  nting  them  will 
not,  therefore,  create  a  k  rge  additional 
burden  for  industry.  Because  such 
products  have  a  potentiel  for  wider 
distribution  than  dnigs  in  earlier 
investigational  stages,  FDA  has  decided 
that  imprinting  them  is  necessary  to 
further  the  objectives  of  his  rule. 

Products  approved  for  testing  in  a 
nonconcurrently  control  ed  (parallel 
track)  study  will  be  treat  id  the  same 
way  as  those  distributed  under 
treatment  IND's.  FDA  established  the 
parallel  track  mechanisn  to  make 
promising  investigationa  1  drugs  for 
acquired  immunode&cie  icy  syndrome 
(AIDS)  and  other  disease;  related  to  the 
human  immunodeficiency  virus  (HIV) 
more  widely  available  to  those  who 
cannot  participate  in  con  Tolled  clinical 
trials.  These  investigatioiial  drugs  are 
available  very  early  in  thi!  stages  of 
product  development  an(i  expose  those 
patients  taking  them  to  gi eater 
uncertainty  and  risk  than  drugs  being 
tested  in  controlled  studies.  The  drug 
products  must  bear  impri  its  because 
they  are  administered  in  :  manner  tiiat 
more  closely  resemble?  tiat  of  treatment 
IND's  than  that  of  standar  d  and  early 
phase  investigational  drut's. 

18.  One  comment  askec  how  the  rule 
would  apply  to  placebos. 

Placebos  mtended  for  u  .e  in  clinical 
investigations  will  not  be  subject  to  the 
requirements  of  this  rule  i  f  they  are 
desired  to  copy  the  active  drug 


products  used  in  that  investigation.  This 
exemption  is  included  so  as  not  to 
destroy  double-blind  studies  by 
allowing  participants  or  investigators  to 
distinguish  between  the  active  and 
inactive  products.  Similarly,  if  an 
investigational  drug  is  imprinted,  a 
placebo  made  to  copy  it  may  be 
imprinted. 

In  addition,  if  a  placebo  is  designed 
to  replace  a  drug  product  that  has  a  high 
abuse  potential  so  that  it  can  be  used  in 
the  treatment  of  a  drug  dependency,  it 
should  resemble  as  closely  as  possible 
the  drug  it  is  designed  to  replace,  and 
should  bear  an  imprint  if  necessary. 

19.  Some  comments  asked  whether 
the  inert  tablet  in  a  package  of  oral 
contraceptives  would  be  required  to  be 
imprinted  with  a  code  different  from 
that  of  the  active  tablets. 

Inert  tablets  may  bear  the  same 
imprint  as  the  active  tablets  in  a  package 
of  contraceptives  as  long  as  they  are 
distinguishable  by  their  color  or  shape. 

20.  Several  comments  asked  FDA  to 
exempt  all  diagnostic 
radiopharmaceutical  products.  The 
comments  cited  the  strict  control 
exercised  over  these  products  by  health 
care  facilities  and  stated  that  the  goals 
of  the  imprinting  requirement  do  not 
apply  to  radiopharmaceutical  products. 

FDA  has  decided  to  exempt  all 
radiopharmaceutical  drug  products  from 
the  requirements  of  this  rule.  There  are 
very  few  soUd  oral  dosage  form 
radiopharmaceutical  products:  most  are 
parenteral  drugs.  Most 
radiopharmaceutical  products  are 
administered  to  patients  only  when  a 
diagnostic  procedure  is  performed  and 
under  the  supervision  of  health  care 
personnel  authorized  to  administer 
them.  These  products  are  not  dispensed 
for  home  administration  and  therefore 
do  not  pose  the  important  dangers 
addressed  by  the  imprinting  rule.  For 
example,  patients  will  not  be  able  to 
commingle  these  products  or 
accidentally  or  intentionally  consume 
an  overdose. 

The  final  rule  provides  that  these  drug 
products  are  categorically  exempt  and 
do  not,  therefore,  require  submission  of 
an  exemption  request. 

21.  One  comnient  requested  an 
exemption  from  the  imprinting 
requirement  tor  OTC  drug  products 
whose  labeling  is  exempt  ht>m  the 
requirement  set  forth  in  21  CFR  330.1(g) 
re^rding  accidental  overdose. 

FDA  decUnes  to  exempt  such  drugs 
from  the  imprinting  requirement. 
Imprinting  drugs  that  are  exempt  from 
the  accidental  overdose  labeling 
requirement  provides  information  that 
is  helpful  in  contexts  other  than  cases 
of  overdose.  Imprinting  can  assist  in  the 
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detection  of  counterfeiting  and  the 
possible  prevention  of  tragedies  caused 
by  tampering.  Imprinting  can  also  help 
eliminate  unnecessary  or  inappropriate 
emergency  intervention.  In  addition,  it 
serves  to  further  the  goals  of  quality 
assurance  by  enabling  identification  of 
the  manufacturer.  All  these  objectives 
are  furthered  by  requiring  the 
imprinting  of  those  drugs  that  are  not 
likely  to  cause  overdose  emergencies. 

22.  Another  comment  requested 
clariHcation  of  the  treatment  of 
physician's  samples,  particularly 
samples  that  a  drug  company  might 
imprint  with  the  word  "SAMPLE"  as  a 
voluntary  effort  to  prevent  diversion  of 
samples  in  accordance  with  the 
requirements  of  section  503(c)(1)  of  the 
act  (21  U.S.C.  353(c)(1)). 

FDA  has  determined  that  the  public 
safety  goals  enumerated  in  this 
regulation  require  the  imprinting  of  a 
unique  identifier.  The  agency  notes  that 
imprinting  a  sample  with  the  word 
"SAMPLE"  is  certainly  a  helpful 
method  of  enhancing  the  effectiveness 
of  section  503(c)(1)  of  the  act.  However, 
the  law  does  not  require  such  an 
imprint.  If  a  solid  oral  dosage  form  drug 
product  can  accommodate  both  an 
imprint  that  identifies  the  drug 
company  and  the  drug  product,  and  the 
word  "SAMPLE."  FDA  encourages  the 
imprinting  of  both  pieces  of 
information.  If  a  tablet  or  capsule  can 
accommodate  only  one  imprint, 
however,  the  identifying  imprint  that  is 
the  subject  of  this  regulation  is  the 
required  one. 

23.  Several  comments  requested  an 
exemption  for  drug  products  packaged 
in  individually  labeled  unit-of-use 
packages.  One  comment  said  that  the 
individual  packaging  has  room  for  more 
information  than  the  actual  dosage  form 
itself. 

After  careful  consideration,  FDA  has 
decided  to  require  each  dosage  unit  to 
be  imprinted  to  satisfy  the  goals  of  the 
regulation.  While  individually  labeled 
dosage  units  may  be  less  likely  than 
other  products  to  be  removed  from  their 
packaging  before  the  time  that  a 
consumer  takes  them,  and  are  therefore 
less  likely  to  be  misidentified  by  the 
consumer,  the  unit  of  use  labeling  does 
not  satisfy  all  the  goals  of  the  imprinting 
rule.  Package  information  does  not 
prevent  cases  of  drug  reaction  or 
overdose  that  occur  after  the  packaging 
has  been  discarded.  In  addition, 
imprinting  aids  in  quality  assurance, 
counterfeit  deterrence,  and  detection  of 
product  tampering. 

24.  One  comment  requested  an 
exemption  for  drugs  intended  for 
export. 


Section  801(e)  of  the  act  (21  U.S.C. 
381(e))  declares  that  a  drug  intended  for 
export  shall  not  be  deemed  to  be 
adulterated  or  misbranded  if  it  meets 
the  specifications  of  the  foreign 

[>urchaser,  is  not  in  conflict  with  the 
aws  of  the  country  to  which  it  is 
intended  for  export,  is  labeled  that  it  is 
intended  for  export,  and  is  not  sold  or 
offered  for  sale  in  domestic  commerce. 

A  drug  not  subject  to  premarket 
approval  may  be  exported  without  an 
imprint  if  it  complies  with  the 
requirements  of  section  801(e)  of  the  act. 
For  drugs  that  are  subject  to  premarket 
approval,  FDA  will  consider 
supplemental  applications  under 
§  314.70(b)  that  request  approval  for 
deviations  from  a  previously  approved 
application.  Companies  may  request 
approval  for  drug  products  that  will  be 
changed  to  delete  an  imprint  or  to 
market  a  drug  without  an  imprint  for  the 
purposes  of  exporting  that  product.  FDA 
believes  that  this  takes  into 
consideration  the  commercial  concerns 
of  drug  companies  and  recognizes  the 
possibility  that  foreign  countries  may 
impose  conflicting  imprinting 
requirements. 

25.  The  proposed  rule  contemplated 
that  the  final  rule  would  become 
effective  1  year  after  its  date  of 
publication  in  the  Federal  Register. 
Many  comments  responded  that  this 
was  insufficient  time  for  industry  to 
develop  imprint  designs  and  equipment 
necessitated  by  the  final  rule. 

FDA  has  revised  this  final  rule  to 
designate  an  effective  date  of  2  years 
after  the  publication  of  the  regulation. 
After  that  time,  any  drug  distributed  in 
interstate  commerce  and  not  in 
compliance  with  the  requirements  of 
this  rule  will  be  deemed  to  be 
adulterated  or  misbranded  or  an 
unapproved  new  drug. 

26.  The  proposed  rule  provided  that, 
in  general,  for  drug  products  subject  to 
premarket  approval  that  were  not 
previously  imprinted,  approval  of  a 
supplemental  drug  application  would 
be  required  under  §  314.70(b).  The 
proposed  rule  provided,  however,  that 
until  the  effective  date  of  the  final  rule, 
FDA  would  permit  submission  of 
supplements  under  §  314.70(c), 
provided  that:  (1)  Any  colors  used  in  the 
imprint  meet  applicable  color  additive 
requirements;  (2)  the  substances  used  in 
printing  do  not  interfere  with  the 
approved  analytical  procedures;  (3)  the 
"Description"  and  "How  supplied" 
sections  of  the  package  insert  are 
updated  to  include  the  appropriate 
information:  (4)  the  drug  product  meets 
all  the  approved  specifications  in  the 
drug  application  (including  dissolution 
specifications  and  tests);  and  (5)  the 


applicant  makes  a  commitment  to  place 
the  marketed  drug  product  on 
appropriate  stability  studies  and 
withdraw  from  the  market  any  lots 
found  to  fall  outside  the  approved 
specifications.  The  proposal  provided 
that  manufacturers  of  biological  drug 
products  which  were  not  previously 
imprinted  should  submit  a  product 
license  amendment  as  required  in 
§  601.12(b). 

The  proposal  also  provided  that,  if  the 
rule  became  effective,  when  a  product 
imprint  is  embossed  or  engraved,  the 
applicant  would  report  the  addition  of 
the  imprint  in  the  applicant's  next 
annual  report  under  §  314.70(d).  In  such 
cases,  a  supplementary  application 
would  not  be  required  provided  that:  (1) 
The  product  meets  all  current 
specifications;  (2)  FDA  has  approved  the 
dissolution  specifications  and  test 
procedures;  (3)  the  comparative 
dissolution  profiles  of  the  embossed/ 
engraved  and  nonembossed/ 
nonengraved  drug  products  are  similar; 

(4)  the  newly  marketed  drug  products 
are  placed  in  appropriate  stability 
studies  and  the  applicant  withdraws 
from  the  market  any  lots  found  to  fall 
outside  the  approved  specifications:  and 

(5)  the  "Description"  and  "How 
supplied"  sections  of  the  package  insert 
are  updated  to  include  the  appropriate 
information. 

Finally,  the  proposed  rule  provided 
that  for  minor  changes  to  an  existing 
imprint,  e.g.,  changing  the 
alphanumeric  identifiers  or  substituting 
a  number  for  a  symbol,  the 
supplementary  information  would  be 
included  in  the  applicant's  ne\t  annual 
report  under  §  314.70(d)  provided  that 
the  "Description"  and  "How  supplied" 
sections  of  the  package  insert  are 
updated  to  include  the  appropriate 
information. 

Several  comments  requested 
clarification  of  the  implementation 
section. 

The  implementation  section  of  the 
final  rule  incorporates  all  of  the 
provisions  of  the  proposed  rule  but 
clarifies  them  and  distinguishes 
between  more  categories  of  drug 
products.  On  its  own  initiative,  the 
agency  is  clarifying,  in  this  preamble, 
the  intent  of  the  rule  to  distinguish 
between  products  whose  imprints  are 
made  with  ink  and  products  whose 
imprints  are  made  by  processes  of 
embossing,  debossing,  or  engraving.  In 
addition,  the  rule  distinguishes  between 
modified  release  (delayed  and  extended 
release)  dosage  form  drug  products  and 
immediate  release  products. 

For  all  products  subject  to  premarket 
approval  that  were  not  previously 
imprinted  and  whose  imprints  will  be 
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made  with  ink.  the  final  rule,  once  it 
becomes  effective,  requires  approval  of 
a  supplemental  drug  application  under 
§314.70Cb)(2)(xi). 

Until  the  effective  date  of  the  final 
rule.  FDA  will  {jermit  submission  of 
supplements  under  §  314.70(c). 
provided  that:  (1)  Any  colors  used  in  the 
imprint  meet  applicable  color  additive 
requirements;  (2)  the  substances  used  in 
printing  do  not  interfere  with  the 
approved  analytical  procedures;  (3)  the 
"Description"  and  "How  supplied" 
sections  of  the  package  insert  are 
updated  to  include  the  appropriate 
information;  (4)  the  drug  product  meets 
all  the  approved  specifications  in  the 
drug  application  (including  dissolution 
profile,  specifications,  and  tests;  for 
generic  drug  products  sponsors  should 
submit  completed  batch  records 
reflecting  the  imprinting  and  a 
certificate  of  analysis  of  the  product); 
and  (5)  the  applicant  makes  a 
commitment  to  place  the  marketed  drug 
product  on  appropriate  stability  studies 
and  withdraw  from  the  market  any  lots 
found  to  fell  outside  the  approved 
specifications.  The  rule  provides  that 
manufacturers  of  biological  drug 
products  that  were  not  previously 
imprinted  should  submit  product 
license  amendments  as  required  in 
§601. 12(b). 

The  rule  treats  differently  those 
products  whose  imprints  will  be  made 
by  embossing,  debossing,  or  engraving. 
On  its  own  initiative,  the  agency  has 
added  a  reference  to  debossing  as  a 
means  of  product  imprinting.  The 
additional  reference  allows  a  more 
precise  understanding  of  the  physical 
method  of  imprinting.  The  definitions  of 
debossed,  embossed,  and  engraved  have 
been  added  to  the  final  rule. 

For  products  subject  to  premarket 
approval,  other  than  modified  release 
dosage  forms,  that  were  not  previously 
imprinted  and  whose  imprints  will  be 
made  by  embossing,  debossing.  or 
engraving,  the  applicant  will  report  the 
addition  of  the  imprint  in  the 
applicant's  next  annual  report  under 
§314.70(d)(g).  In  such  cases,  a 
supplementary  application  will  not  be 
required,  provided  that:  (1)  The  product 
meets  all  current  specifications;  (2)  FDA 
has  approved  the  dissolution 
speciBcations  and  test  procedures:  (3) 
the  comparative  dissolution  profiles  of 
the  embossed,  debossed,  or  engraved 
drug  product  and  the  nonembossed, 
nondebossed,  or  nonengraved  drug 
product  are  similar  (for  generic  drug 
products  sponsors  should  submit 
completed  batch  records  reflecting  the 
new  tooling  and  a  certificate  of  analysis 
for  each  product);  (4)  the  newly 
maricetea  drug  products  are  placed  in 


appropriate  stability  stud  es  and  the 
applicant  withdraws  fion  the  market 
any  lots  found  to  fall  outside  the 
approved  sp>ecifications;  jnd  (5)  the 
"Description"  and  "How  ;upplied" 
sections  of  the  package  insert  are 
updated  to  include  the  appropriate 
information. 

For  modified  release  dcsage  forms 
that  have  not  been  previo  isly 
imprinted,  the  final  rule  raquires 
approval  of  a  supplement  il  drug 
application.  If  the  imprin  is  made  with 
ink,  the  requirement  is  contained  in  the 
new  §  314.70(b)(2)(xi).  This  is  consistent 
with  the  requirement  des<Tibed  above 
that  all  products  imprinted  with  ink 
require  approval  of  a  supjilemental 
application.  If  the  imprin  is  made  by 
embossing,  debossing,  or  engraving,  the 
requirement  is  contained  in  the  new 
§  314.70(b)(2)(xii).  The  agency 
determined  on  its  own  in  tiative  that  it 
is  necessary  to  approve  the  imprints  of 
all  modified  release  dosa^  e  forms  made 
by  embossing,  debossing,  or  engraving 
because  of  the  effects  the?  e  processes 
could  have  on  the  dissolution  and 
bioavailability  of  modified  release 
products. 

Finally,  the  final  rule  permits  minor 
changes  to  an  existing  im  mnt,  e.g., 
changing  the  identifier  or  substituting  a 
number  for  a  symbol,  to  be  reported  in 
the  next  annual  report  un  der 
§  314.70(d)(9)  provided  that  the 
"Description"  and  "How  supplied" 
sections  of  the  package  insert  are 
updated  to  include  the  appropriate 
information. 

27.  Some  comments  ssked  whether 
FDA  would  seek  to  appro  .^e  imprints 
before  companies  are  allowed  to  use 
them  to  ensure  that  they  imiquely 
identify  the  products  that  bear  them. 

FDA  does  not  plan  to  evaluate 
individual  imprints  on  a  iremarket 
basis.  Imprints  will  be  ap  jroved  under 
§  314.70  as  discussed  above  with 
reference  to  the  ink  used  uid  the  effects 
of  embossing,  debossing,  uid  engraving 
on  the  solubility  and  stability  of  the 
drug  product.  The  selecti  m  of  an 
imprint  code  is  left  to  the  manufecturer 
or  distributor.  FDA's  decision  is  based, 
in  laige  part,  on  the  effiact  iveness  of  the   ' 
current  system. 

28.  Some  comments  asl.ed  FDA  to 
compile  and  distribute  a  isting  of  the 
code  imprints  submitted  )y  drug 
companies.  Most  comments  expressed 
concern  that  health  care  |iractitioners. 
pharmacists,  and  poison  control  center 
staff  need  information  thi.t  is  not 
currently  accessible  to  all  such 
practitioners.  The  commf  nts  noted  that 
many  generic  drug  produ  :1s  are  not 
represented  in  the  available  proprietary 
compendia  and  that  some  health  care 


facilities,  particularly  those  that  serve 
the  elderly  and  poor  sectors  of  society, 
cannot  afford  all  the  proprietary 
publications.  In  addition,  some 
comments  suggested  that  the  existing 
publications  are  not  an  efficient  means 
of  identifying  drug  products. 

The  agency  does  not  have  the 
resources  to  manage  the  administrative 
burden  of  maintaining,  updating,  and 
distributing  such  a  compilation.  As 
described  earlier  in  the  preamble, 
companies  are  required  to  submit 
imprint  identification  information  to  the 
Center  for  Drug  Evaluation  and 
Research's  Drug  Listing  Branch.  This 
information  is  available  upon  request  as 
needed,  but  the  agency  will  not  compile 
or  distribute  a  listing  of  the  information. 
FDA  uiges  companies  to  submit  such 
information  to  available  private  data 
bases  to  facilitate  wide  dissemination  of 
the  information. 

Many  comments  responded  to  FDA's 
request  for  comments  concerning  the 
feasibility  of  imposing  a  imiform 
imprinting  code.  Most  comments 
advocated  a  fiexible  code  that  would 
permit  manufacturers  to  choose  their 
own  imprints  as  long  as  the  imprints 
satisfy  the  objectives  of  the  regulation. 

29.  Some  comments  claimed 
confusion  would  result  if  manufacturers 
were  required  to  change  their  imprints 
to  conform  to  a  uniform  code.  The 
comments  asserted  that  a  uniform  code 
would  prevent  consumers  from  using 
familiar  imprints,  such  as  recognizable 
logos  or  trademarks,  to  identify 
products.  The  comments  said  that  in  the 
event  that  a  uniform  code  system  were 
adopted,  imprints  would  have  less  value 
as  identifiers  until  new  codes  were 
established  and  had  become  familiar  to 
consumers. 

FDA  recognizes  the  value  of 
permitting  companies  to  continue  to  use 
current  imprints  if  they  provide  the 
unique  identifying  information  sought 
by  the  regulation.  Continuity  in 
imprinting  is  important  to  several  goals 
of  the  regulation.  Enabling  consumers  to 
recognize  the  products  they  use  will 
help  alert  them  to  tampered  drug 
products.  In  addition,  recognition  of 
product  codes  assists  in  the  detection  of 
substituted  products  and  counterfeit 
dr\ig  products.  Allowing  companies  to 
continue  to  use  the  imprints  they 
currently  use,  as  long  as  the  imprints 
satisfy  the  rule's  objectives,  will 
enhance  product  identification  and 
recognition. 

30.  Several  comments  noted  that  a 
unifoim  code  would  limit  many  drug 
companies'  ability  to  use  their  ciirrent 
imprints  because  many  tablets  or 
cap>8ule8  could  not  be  imprinted  with 
more  than  one  code,  and  companies 
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yro*M  thersfon  have  to  substitute  the 
unifonn  identifier  for  tbe  conpanies' 
chosen  imprints.  Space  Umhations 
would  resuh  in  codes  too  small  to  read, 
and.  in  many  cases,  the  product's 
physical  properties  would  make 
additional  embossing  or  engraving 
impossible. 

m  addition,  some  comments  asserted 
that  drug  companies  would  lose  the 
goodwill  that  they  derive  from  their 
investment  in  trademark  symbols. 

FDA  recognizes  that  drug  companies 
have  invested  time  and  capital  into  the 
development  of  legally  protected 
trademarks  as  wreli  as  other  marks  that 
identify  specific  products  or  companies 
and  is  determined  to  implement  these 
regulations  with  as  little  marketplace 
disruption  as  poasible.  As  discussed 
above.  FDA  has  decided  not  to  require 
a  unifonn  code  system,  and  the  flexible 
code  will  permit  companies  to  retain, 
for  the  most  part,  the  imprints  they 
currently  use. 

31.  Many  comments  addressed  the 
costs  that  would  be  associated  with  a 
unifonn  code.  One  comment  claimed 
that  the  rule  would  require  much  greater 
expenditure  by  industry  than  FDA  had 
estimated.  The  comment  said  that  FDA's 
estimate  was  flawed  because  it  was 
based  on  costs  to  implement  an 
enhancement  of  tbe  current  syst^, 
whereas  tbe  rule  actually  imposed 
significant  changes  on  the  syistem.  The 
conunent  estimated  that  converting  to  a 
uniform  code  system  would  involve  at 
least  $20  million  in  capital  and  ongoing 
costs,  wrhich  is  deemed  to  be  at  leeet  one 
order  of  magnitude  greater  than  costs  to 
imc^roent  a  flexible  code. 

'The  agency  believes  that  this 
comment  misinterpreted  the  rule 
because  the  original  economic  estimate 
was  based  on  FDA's  intention  to  allow 
a  flexible  code.  As  this  has  been 
clarified  in  the  final  rule,  the  agency  has 
not  changed  its  estimate  of  the 
economic  impact  of  the  rule. 

32.  S<Hne  comments  did  advocate  a 
uniform  code.  Tbe  comments  said  a 
uniform  code  would  be  easier  to 
administer  and  would  be  more  effective 
in  meeting  the  public  safaty  objectives 
of  the  regulation. 

FDA  imderstands  these  concerns,  but, 
taking  into  account  the  breadth  and 
effiectivaneas  of  the  current  system,  has 
determined  that  a  flexible  code  vrouid 
be  more  effactive.  However,  the  agaqcy 
does  not  foracloae  tbe  poasibillty  of 
reconsidering  a  uniform  code  in  the 
future. 

33.  A  number  ol  comments  advocated 
Pedefal  preemption  of  tbe  field  erf  drug 
imprintiiig.  TIm  fOBmentB  exnteaaed 
conoam  that  State  laws  would  be  In 
conflict  and  would  leave  the  drug 


companiee  unable  to  comply  with 
various  State  requirements. 

FDA  does  not  believe  that  preemption 
of  State  laws  in  this  field  is  necessary. 
The  agency  has  examined  various  State 
laws  and  has  not  found  their 
requirements  to  be  in  conflict,  fai 
general,  State  laws  are,  in  fact, 
consistent  and  require  tbe  same 
information  to  be  identified  that  this 
final  rule  reouires.  Executive  Order  No. 
12612  on  feoeralism,  which  tbe 
proposed  rule  discussed,  requires 
Federal  agencies  to  determine  whether 
anticipated  regulatory  actions  will  have 
significant  federalism  implications.  The 
agency  does  not  believe  that  tbe  rule  is 
incompatible  with  any  State 
requirements  or  that  these  State  laws  are 
an  obstacle  to  tbe  effective 
implementation  of  the  regulation. 

FDA  has  authority  to  preempt 
inconsistent  State  requirements  on 
imprinting  of  prescription  and  OTC 
drugs,  if  needed,  to  enhance  tbe  goals  of 
the  act.  However.  FDA  believes  that 
requiring  imprinting  but  not  preempting 
State  laws  on  the  issue  is  appropriate, 
given  the  extent  of  State  action  on  this 
issue  and  the  absence  of  current  conflict 
between  the  State  and  Federal 
approaches  to  imprinting.  FDA  will, 
however,  continue  to  monitor  State 
imprinting  laws  for  conflicts. 

34.  One  comment  expressed  concern 
that  the  Washington  State  law  requiring 
imprinting  of  OTC  products  has  the 
effect  of  dictating  national  regulation  or 
requiring  more  stringent  local  rules. 

Tbe  Washington  law,  as  enacted,  is 
not  any  more  stringent  than  this  final 
rule,  llie  Washington  law  requires  solid 
oral  dosage  form  OTC  drug  products  to 
be  imprinted  with  a  symbol,  number. 
company  name,  words,  letters,  marking, 
or  national  drug  code  number 
identifying  the  medication  and  the 
manufacturer  or  distributor  of  the 
medication.  A  product  is  in  compliance 
with  the  law  if  its  color,  shape,  or  size 
together  with  a  distinctive  logo,  symbol, 
product  name,  letters,  or  other  mark 
make  it  identifiable.  Thus,  the 
Washington  law  is  consistent  with  the 
requirements  of  this  final  rule.  Tbe 
Washington  law  provides  that  it  will 
cease  to  exist  when  a  Federal 
requirement  is  implemented  and  tbe 
State  determines  that  the  Federal 
requirement  is  substantially  equivalmt 
to  the  State  law. 

To  clarify  the  applicabiUtv  of  this 
regulatioo  to  OTC  drug  pnxhicts,  FDA 
has  added  a  conforming  croaa-ieferanoe 
in  a  new  regulatory  section,  21  CFR 
330.3.  This  sectioa  did  not  appeer  in  tbe 
propoaed  rule,  but  has  been  added  to 
tbe  final  rule. 


IV.  Legal  AndMrily 

FDA  has  concluded  that  H  bas 
sufficient  authority  to  issue  regulahoas 
under  section  701  (a)  of  the  act  (21 
U.S.C  371(a)).  imposing  a  drug 
imprinting  requiranaent  for  tbe  efficient 
enforcement  of  various  sections  of  tbe 
act,  including  sections  201(p).  501. 502. 
503.  and  505  (21  U.S.C  321  (p^  351. 
352,  353,  and  355). 

A  drug  imprinting  requirement 
permits  tbe  efficient  enforcement  of  tbe 
safety  and  effectiveness  provisions  of 
sections  201(p)  and  505  of  the  act,  and 
tbe  misbranding  provisions  in  section 
5CZ(a)  and  (f)  of  the  act.  in  that 
imprinting:  (1)  Permits  the  safe. 
nonmisleading  use  of  prescription  drugs 
that  have  been  substituted  for  an 
original  prescription  by  allowing  tbe 
identification  of  tbe  person  responsible 
for  marketing  the  substituted  drug:  C2) 
helps  to  provide  adequate  directions  for 
use  in  the  event  of  overdose  or  drug 
interaction,  and  reduces  or  prevents 
harm  from  these  adverse  events  by 
I>ermitting  easier  identlficatiott  of  drugs 
that  have  been  removed  from  their 
original  packaging  and  labeling;  and  (3) 
may  permit  detection  of  certain 
fraudulent  testing  procedures. 

An  imprinting  requirement  also 
permits  the  efficient  enforcement  of 
other  adulteration  and  misbranding 
provisions  of  tbe  act.  A  regulation 
requiring  the  imprinting  of  every  sohd 
oral  dosage  form  during  its  manufocture 
may  avert  unintentional  mix-up  and 
mislabeling  of  drugs  during  labeling  and 
packaging.  An  imprinting  requirement 
thus  may  be  justified  to  prevent 
adulteration  under  section  501(a)(2)(B) 
of  tbe  act  as  a  manufacturing  method  or 
control  necessary  to  ensure  that  a  dnig 

f>roduct  has  tbe  identity  and  strength  its 
abeling  represents  it  to  have. 

Requiring  that  solid  oral  dosage  forms 
be  imprinted  to  identify  the  dntg 
product  and  its  manufacturer  or 
distributor  also  furthers  the  efficient 
enforcement  of  section  502(i)(2)  of  tbe 
act,  under  which  a  drug  is  misbranded 
if  it  is  an  imitation  of  another  drug. 
Imprinting  will  impede  attempts  to  pass 
off  imprinted  drugs  as  other  drugs,  by 
idoitifying  to  potential  customers  tbe 
drugs  being  sold,  and  would  permit 
investigators  to  identify  drugs  found 
during  investigations  rather  than  having 
to  rely  on  labcvatory  anafysis.  Finalfy, 
an  imprinting  requirement  may  assist  in 
the  identification  and  recall  of 
adulterated  and  misbranded  drug 
products. 

Once  this  imprinting  requirement  is 
eflective,  a  product  not  properly 
imprinted  cm  be  considered  aduherated 
or  misbranded.  A  drug  product  whose 
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approval  under  section  505  of  the  act 
was  based  in  part  on  its  being  imprinted 
could  be  subject  to  withdrawal  of 
approval  or  considered  an  unapproved 
new  drug  if  it  were  manufactured 
without  an  imprint.  In  other  words, 
where  FDA  determines  that  a  drug 
product  is  safe  and  effective  when  it  is 
imprinted,  a  subsequent  failure  to 
properly  imprint  the  product  could 
result  in  a  finding  that  the  product  is  no 
longer  shown  to  be  safe  or  that  the 
improperly  imprinted  product  is  not  the 
subject  of  the  approved  application. 
Any  marketed  OTC  product  may  be 
considered  adulterated  or  misbranded  if 
it  is  not  imprinted  in  compliance  with 
§  206.10.  In  addition,  an  oral  solid 
dosage  form  drug  product  subject  to  an 
OTC  monograph  could  be  considered  an 
unapproved  new  drug,  on  the  ground 
that  it  was  not  generally  recognized  as 
safe  and  effective  unless  properly 
imprinted.  This  requirement  for 
imprinting  of  solid  oral  dosage  form 
OTC  drug  products  will  be  referenced 
by  a  new  §330.3.  If  a  drug  product 
marketed  without  an  approved  new 
drug  application  is  not  properly 
imprinted,  FDA  may  consider  that  fact 
in  exercising  its  enforcement  discretion 
under  section  505  of  the  act.  Those 
engaged  in  the  sale  of  imitation  drugs 
who  imprint  their  products  with  codes 
copied  from  other  drugs  could  be 
subject  to  criminal  prosecution  for 
violating  the  prohibition  against 
counterfeiting  in  section  301(i)(3)  of  the 
act  (21  U.S.C.  331(i)(3)). 

V.  Environmental  Impact 

The  agency  has  determined  under  21 
CFR  25.24(a)(8)  that  this  action  is  of  a 
type  that  does  not  individually  or 
cumulatively  have  a  significant  effect  on 
the  human  environment.  Therefore, 
neither  an  environmental  assessment 
nor  an  environmental  impact  statement 
is  required. 

VI.  Economic  Analysis 

FDA  has  carefully  considered  the 
economic  impact  of  this  final  rule  and 
has  determined  that  it  requires  neither 
a  regulatory  impact  analysis  as  specified 
by  Executive  Older  12291  nor  a 
regulatory  flexibility  analysis  as  defined 
in  the  Regulatory  Flexibility  Act  (Pub.  L. 
96-354).  The  agency  anticipates  that  a 


regulation  that  enhance:  the  current 
system  of  drug  imprint:  ig  will  have  a 
minimal  economic  impact  on  most  drug 
companies.  Moreover,  FDA  believes  that 
the  costs  of  implementi  ig  this  flexible 
code  will  be  considerably  less  than  the 
costs  that  would  have  b  jen  imposed  by 
requiring  a  uniform  code.  For  solid  oral 
dosage  form  drug  prodi  cts  subject  to  the 
rule  and  not  currently  i  nprinted,  it  is 
estimated  that  the  total  innual  costs  of 
imprinting  would  be  $1 .7  million, 
which  includes  $1.1  million  for 
prescription  drug  prodi  cts  and  $0.6 
million  for  nonprescription  drug 
products. 

The  agency  recognizts  that  repeat 
stability  testing  of  some  dosage  forms 
will  have  to  be  perform  3d  as  the  result 
of  imprinting.  FDA  curently  estimates 
$8.3  million  in  one-tim  i  product  testing 
costs.  A  copy  of  the  agency's  assessment 
of  the  economic  impact  is  on  file  with 
the  Dockets  Manageme  it  Branch 
(address  above). 

Comments  submitted  on  behalf  of  the 
homeopathic  drug  indtsiry  estimated 
that  the  costs  of  imprin  ;ing  unique 
product  identifiers  woi  Id  be  so  high  as 
to  seriously  compromise  that  industry's 
viability.  One  estimate  s  of  a  range  from 
$5.7  million  to  $45  mil  ion  for  a  single 
manufacturer  making  5.700  different 
compressed  tablet  drug  dosage  forms. 
The  final  rule,  however,  only  requires 
homeopathic  drugs  to  be  imprinted  with 
codes  that  identify  the  nenufacturer 
and  the  homeopathic  n  iture  of  the  drug 
product.  FDA  believes  hat  this 
adjustment  will  substantially  mitigate 
any  excess  economic  burden  on  the 
homeopathic  drug  industry. 

VII.  Executive  Order  i:  612:  Federalism 

Executive  Order  1261 2  requires  that 
Federal  agencies  carefully  examine 
regulatory  actions  to  determine  whether 
they  will  have  significant  federalism 
implications.  As  noted  ibcve.  the 
proposed  rule  would  require  the 
imprinting  of  both  presn-iption  and 
OTC  human  drugs  in  sc  lid  oral  dosage 
form.  Currently,  23  States  require 
imprinting  of  prescripti  Dn  drugs.  FDA 
believes  that  consistent  national 
requirements  for  the  mt  rke'ing  of  drugs 
is  desirable.  FDA  has  ai  thority  to 
preempt  inconsistent  State  -equirements 
on  imprinting  of  prescription  and  OTC 


drug^,  if  needed,  to  enhance  the  goals  of 
the  Federal  Food,  Drug,  and  Cosmetic 
Act.  However,  FDA  does  not  believe 
that  the  final  rule  is  incompatible  with 
the  requirements  of  any  of  the  State 
laws  or  that  the  State  laws  stand  as  an 
obstacle  to  the  accomplishment  and 
execution  of  the  full  purposes  and 
objectives  of  the  agency.  For  that  reason, 
FDA  does  not  believe  that  preemption  of 
State  laws  is  necessary  at  this  time.  FDA 
will,  however,  monitor  State  imprinting 
laws  for  conflicts.  For  the  reasons 
stated.  FDA  believes  that  the  federalism 
effects  are  not  significant  and  do  not 
require  an  assessment  under  Executive 
Order  12612. 

VIII.  Paperwork  Reduction  Act  of  1980 

This  final  rule  contains  information 
collections  that  are  subject  to  review  by 
the  Office  of  Management  and  Budget 
(OMB)  under  the  Paperwork  Reduction 
Act  of  1980  (44  U.S.C.  chapter  35).  The 
information  collections  will  not  be 
effective  until  OMB  approval  is 
obtained.  The  title,  description,  and 
respondents  of  the  information 
collection  are  shown  below  with  an 
estimate  of  the  annual  reporting  burden. 
Included  in  the  estimate  is  the  time  for 
reviewing  instructions,  searching 
existing  data  sources,  gathering  and 
maintaining  the  data  needed,  and 
completing  and  reviewing  the  collection 
of  information. 

Title:  Imprinting  of  Solid  Oral  Dosage 
Form  Drug  Products  for  Human  Use: 
Final  Rule. 

Description:  FDA  is  adding  new 
§  207.25(c)  for  imprinting  of  solid  oral 
dosage  form  drug  products  for  human 
use.  The  information  requirements 
contained  in  the  final  rule  require  drug 
companies  to  submit  to  FDA  a  listing, 
for  every  solid  oral  dosage  form  drug 
product,  that  provides  the  name  of  the 
product,  its  active  ingredient(s),  dosage 
strength,  and  National  Drug  Code 
number,  the  name  of  its  manufacturer  or 
distributor,  its  size,  shape,  color,  and 
code  imprint  (if  any),  and  any  other 
characteristic  that  identifies  the  product 
as  unique. 

Description  of  Respondents: 
Businesses  or  other  for-profit  and  small 
businesses  or  organizations. 


Estimated  Annual  Burden  for  Reporting 


21  CFR  section  207.25(c) 


'Initial 


Annual  no. 
o(  respond- 
ents 


1,500 


Annual  no. 

of  re- 
sponses 

per  re- 
spondent 

17.9 


Total  an- 
nual re- 
sponses 


26.850 


Hours  per 
response 


0.5 


Total 
hours 


13,425 
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Subsequent 


Estimated  Annual  Burden  for  Reporting— Continued 

21  CFR  section  207.25(c) 

Annual  no. 
o4  respond- 
ents 

Annual  no. 
o<  re- 
sponses 
per  re- 
spondent. 

Total  wi- 
nualre- 

Hours  per 
response 

Tot^ 
hours 

— ~ — ~. • — „...„. ...~ . 

1.500 

J33 

500 

0.5 

250 

'The  mtooTjation  reqiwemenls  contaned  in  this  Inal  mte  w«  t>e  a  one-time  submission  which  wdl  be  completed  in  2  years. 


Under  0MB  information  collection 
No.  0910-0045.  an  estimated  22.334 
burden  hours  have  already  been 
approved  for  21  CFR  part  207.  It  will  be 
amended  to  include  the  additional 
hours.  The  estimated  annual  burden 
hours  differ  from  estimates  in  the 
proposal.  FDA  has  reestimated  the 
number  of  drug  products  and 
manufacturers  affected  by  the 
imprinting  requirement.  The 
information  should  be  submitted  once 
in  any  manner  that  the  manufacturers 
choose  for  all  products.  After  the  initial 
reporting,  only  new  products  or  updates 
as  imprints  and  identifying  information 
change  need  be  reported. 

List  of  Subiects 

21  CFR  Part  206 

Drugs. 

21  cm  Part  207 

Drugs,  Reporting  and  recordkeeping 
requirements. 

21  CFR  Part  314 

Administrative  practice  and 
procedure,  ConBdential  business 
information.  Drugs,  Reporting  and 
recordkeeping  requirements. 

21  CFR  Part  330 

Over-the-counter  drugs. 

Therefore  under  the  Federal  Food, 
Drug,  and  Cosmetic  Act,  the  Public 
Health  Service  Act,  and  under  authority 
delegated  to  the  Commissioner  of  Food 
and  Drugs,  Title  21  of  the  Code  of 
Federal  Regulations  is  amended  as 
follows: 

1.  Part  206  is  added  to  read  as  follows: 

PART  206— IMPniNTIMQ  OF  SOUO 
ORAL  DOSAGE  FORM  DRUG 
PRODUCTS  FOR  HUftlAN  USE 

Sflc 

206.1    Scope. 

206.3    Defmitions. 

206.7    Exemptions. 

206.10    Code  imprint  required 

AnAoritr.  Sees.  201,  301.  501.  502.  505. 
507.  701  of  the  Federal  Food.  Drug,  and 
Cosmetic  Act  (21  U.&C  321.  331,  351.  352. 
355. 357,  371  h  sec  351  of  the  PubHc  Health 
Setvice  Act  (42  U.S.C  2«2). 


S206.1    Scope. 

This  part  applies  to  all  solid  oral 
dosage  form  human  drug  products, 
including  prescription  drug  products, 
over-the-counter  drug  products, 
biological  drug  products,  and 
homeopathic  drug  products,  unless 
otherwise  exempted  under  §  206.7. 

1206.3    D«IMtk)ns. 

The  following  deBnitions  apply  to 
this  part: 

The  act  means  the  Federal  Food, 
Drug,  and  Cosmetic  Act  (21  U.S.C  301 
eiseq.). 

Debossed  means  imprinted  with  a 
mark  below  the  dosage  form  surface. 

Drug  product  means  a  finished  dosage 
form,  e.g.,  a  tablet  or  capsule  that 
contains  a  drug  substance,  generally,  but 
not  necessarily,  in  association  with  one 
or  more  other  ingredients. 

Embossed  means  imprinted  with  a 
mark  raised  above  the  dosage  form 
surface. 

Engraved  means  imprinted  with  a 
code  that  is  cut  into  the  dosage  form 
surface  after  it  has  been  completed. 

Imprinted  means  marked  with  an 
identification  code  by  means  of 
embossing,  debossing,  engraving,  or 
printing  with  ink. 

Manufacturer  means  the  manufacturer 
as  described  in  §§  201.1  and  600.3(t)  of 
this  chapter. 

Solid  oral  dosage  form  meaiui 
capsules,  tablets,  or  similar  drug 
products  intended  for  oral  use. 

$206.7    Exemptions. 

(a)  The  following  classes  of  drug 
products  are  exempt  from  requirements 
of  this  part: 

(1)  Drug  products  intended  for  use  in 
a  cUnical  investigation  under  section 
505(i)  of  the  act,  but  not  including  drugs 
distributed  under  a  treatment  IND  under 
part  312  of  this  chapter  or  distributed  as 
paxX  of  a  nonconcurrently  controlled 
study.  Placebos  intended  for  use  in  a 
clinical  investigation  are  exempt  from 
the  requirements  of  this  part  if  they  are 
designed  to  copy  the  active  drug 
products  used  in  that  investigation. 

(2)  Drugs,  other  than  reference  listed 
drugs,  intended  for  use  in 

bioequi valence  studies. 


(3)  Drugs  that  are  e.xtemporaneously 
compounded  by  a  licensed  pharmacist, 
upon  receipt  of  a  valid  prescription  for 
an  individual  patient  from  a  practitioner 
licensed  by  law  to  prescribe  or 
administer  drugs,  to  be  used  solely  by 
the  patient  for  whom  ihey  are 
prescribed. 

(4)  Radiopharma^jeutical  drug 
products. 

(b)  Exemption  of  drugs  because  of  size 
or  unique  physical  characteristics: 

(1)  For  a  drug  subject  to  premarket 
approval,  FDA  may  provide  an 
exemption  from  the  requirements  of 
§  206.10  upon  a  showing  that  the 
product's  size,  shape,  texture,  or  other 
physical  characteristics  make 
imprinting  technologically  infeasible  or 
impossible. 

(i)  Exemption  requests  for  products 
with  approved  applications  shall  be 
made  in  writing  to  the  appropriate 
review  division  in  the  Center  for  Drug 
Evaluation  and  Research  (CDER)  or  the 
Center  for  Biologies  Evaluation  and 
Research  (CBER).  Food  and  Drug 
Administration,  5600  Fishers  Lane, 
Rockville,  MD  20857.  If  FDA  denies  the 
request,  the  holder  of  the  approved 
application  will  have  1  year  after  the 
date  of  an  agency  denial  to  imprint  the 
drug  product. 

(ii)  Exemption  requests  for  products 
that  have  not  yet  received  approval  shall 
be  made  in  writing  to  the  appropriate 
review  division  in  CDER  or  CBER. 

(2)  Any  product  not  subject  to 
premarket  approval  is  exempt  from  the 
requirement  of  §  206.10  if,  based  on  the 
product's  size,  shape,  texture,  or  other 
physical  characteristics,  the 
manufacturer  or  distributor  of  the 
product  is  prepared  to  demonstrate  that 
imprinting  the  dosage  form  is 
technologically  infeasible  or  impossible. 

(c)  For  drugs  that  are  administered 
solely  in  controlled  health  care  settings 
and  not  provided  to  patients  for  self- 
administration,  sponsors  may  submit 
requests  for  exemptions  from  the 
requirements  of  this  rule.  Controlled 
settings  include  physicians'  ofBces  and 
other  health  care  facilities.  Exemption 
requests  should  be  submitted  in  writing 
to  the  appropriate  review  division  in 
CDER  or  CBER 
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S20«.10    Cod*  Imprint  requkwL 

(a)  Unless  exempted  under  §  206.7,  no 
drug  product  in  solid  oral  dosage  form 
may  be  distributed  in  interstate 
commerce  unless  it  is  clearly  marked  or 
imprinted  with  a  code  imprint  that,  in 
conjunction  with  the  product's  size, 
shape,  and  color,  permits  the  unique 
identification  of  the  drug  product  and 
the  manufacturer  or  distributor  of  the 
product.  Identification  of  the  drug 
product  requires  identification  of  its 
active  ingredients  and  its  dosage 
strength.  Inclusion  of  a  letter  or  number 
in  the  imprint,  while  not  required,  is 
encouraged  as  a  more  effective  means  of 
identification  than  a  symbol  or  logo  by 
itself.  Homeopathic  drug  products  are 
required  only  to  bear  an  imprint  that 
identifies  the  manufacturer  and  their 
homeopathic  nature. 

(b)  A  holder  of  an  approved 
application  who  has,  under 

§  314.70(b)(2)(xi)  or  (b)(2)(3di)  of  this 
chapter,  supplemented  its  apphcaticm  to 
provide  for  a  new  imprint  is  not 
required  to  bring  its  product  into 
compliance  with  this  section  during  the 
pendency  of  the  agency's  review.  Once 
the  review  is  complete,  the  drug  product 
is  sub)ect  to  the  requirements  of  the 
rule. 

(c)  A  solid  oral  dosage  form  drug 
product  that  does  not  meet  the 
requirement  for  imprinting  in  paragraph 
(a)  of  this  section  and  is  not  exempt 
from  the  requirement  may  be  considered 
aduherated  and  misbranded  and  may  be 
an  unapproved  new  drug. 

(d)  For  purposes  of  this  section,  code 
imprint  means  any  single  tetter  or 
nimiber  or  any  combination  of  letters 
and  numbers,  including,  e.g.,  words, 
company  name,  and  National  Drug 
Ckxie,  or  a  marii.  symbol,  logo,  or 
monogram,  or  a  combination  of  letters, 
numbers,  and  marks  or  symbols, 
assigned  by  a  drug  firm  to  a  specific 
drug  product. 


PART  207— REGISTRi  kTlON  OF 
PRODUCERS  OF  DRU  OS  AND  USTINQ 
OF  DRUQS  IN  COMME  RCIAL 
DISTRIBUTION 

2.  The  authority  cita  ion  for  21  CFR 
part  207  continues  to  r^ad  as  follows: 

Authority:  Sees.  301,  5(il,  5<^,  505.  506, 
507,  510,  512,  701.  704  oi  the  Federal  Pood, 
Drug,  and  Cosmetic  Act  (::i  U.S.C  331,  351, 
352,  355,  356,  357,  360,  3  iOb,  371,  374);  sec 
351  of  the  Public  Health  !«rvioe  Act  (42 
U.S.C  262). 

3.  Section  207.25  is  iunended  by 
adding  new  paragraph  (c)  to  read  as 
foHows:  ; 

S  207.25    IwfocmaHow  rwiulred  in 
registraUon  and  drug  Hsting. 

•  •  •  •  r 

(c)  For  each  drag  pre  duct  listed  that 
is  subject  to  the  imprir  ting 
requirements  of  part  2(  6  of  tliis  chapter, 
including  products  that  are  exempted 
under  §  206.7(b),  drug  :»mpanies  must 
submit  a  document  that  provides  the 
name  of  the  product,  its  active 
ingredient(s),  dosage  sirengtl: ,  National 
Drug  Code  number,  ihi  name  of  its 
manufacturer  or  distrilutor,  its  size, 
shape,  color,  and  code  imprint  [if  any), 
and  any  other  characte'istic  that 
identifies  the  product  <  s  uni<;ue. 

4.  Section  207.37  is  (ineiuied  by 
adding  paragraph  (aHl  Ato)  to  read  as 
follows: 

§  207.37    Inspecden  of  r;gtstrsnons  and 
drugllsttngs. 

(a)*  •  • 
(!)'•• 
(xi)  A  list  of  all  code  imprints. 


6.  Section  314.70  is  amended  by 
adding  new  paragraphs  (b)(2)(xi), 
(b)(2)(xii),  and  (d)(9J  to  read  as  follows: 

f  314.70    Supplements  and  other  dtangea 
to  an  approved  application. 


I'     J 

CATIONS  FOR  F 


PART  314— APPLICATIONS  FOR  FDA 
APPROVAL  TO  MARK  ET;  A  MEW 
DRUG  OR  AN  ANTiBK»TIC  DRUG 

5.  The  authority  dta  ion  for  21  CFR 
part  314  continues  to  riad  as  follows: 

Authority:  Sees.  201,  3(  1.  501,  502.  503, 
505,  506,  507,  701,  706  oi  the  Pec'eral  Pood, 
Drug,  and  Cosmetic  Act  t:  1 1}.SX:  321,  331. 
351.  352,  353.  355.  356,  3i7,  371,  376). 


(b)«   •    • 
(2).   .    . 

(xi)  To  add  a  code  imprint  by  printing 
with  ink  on  a  solid  oral  dosage  form 
drug  product. 

(xii)  To  add  a  code  imprint  by 
embossing,  debossing,  or  engraving  on  a 
modified  release  solid  oral  dosage  form 
drug  product. 

(d)-  •  • 

(9)  The  addition  by  embossing, 
debossing,  or  engraving  of  a  code 
imprint  to  a  solid  oral  dosage  fcmn  drag 
product  other  than  a  modified  release 
dosage  form,  or  a  minor  change  in  an 
existing  code  imprint 


PART  330— OVER-THE-COUNTER 
(OTC)  HUMAN  DRUGS  WHICH  ARE 
GENERALLY  RECOGNIZED  AS  SAFE 
AND  EFFECTIVE  AND  NOT 
MISBRANDED 

7.  The  authority  citation  for  21  CFR 
part  330  continues  to  read  as  lollows: 

Authority:  Sees.  201.  501,  502. 503,  50S, 
510. 701  of  the  Federal  Food.  Drug,  and 
Cosmetic  Act  (21  U.S.C  321.  351.  352. 353. 
355,  360,  371). 

8.  New  §  330.3  is  added  to  subpart  A 
to  read  as  follows: 

S330J    imprinting  of  sodd  oral  dosage 
form  drug  products. 

A  requirement  to  imprint  an 
identification  code  on  solid  oral  dosage 
form  drug  products  is  set  forth  under 
part  206  of  this  chapter. 

Dated-  May  21. 1993. 
MkhaelR.  Taylor, 

DefHity  Commissioner  far  Policy. 

jFR  Doc.  93-22282  Filed  09-10-93. 8.-45  am) 
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DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Food  and  Drug  Administration 

21  CFR  Parts  558  and  573 
[Docket  No.  B6F-0060] 

Food  Additives  Permitted  in  Feed  and 
Drinking  Water  of  Animals;  Selenium; 
Stay  of  the  1987  Amendments 

AGENCY:  Food  and  Drug  Administration. 

HHS. 

ACTION:  Final  rule. 

summary:  The  Food  and  Drug 
Administration  (FDA)  is  staying  the 
1987  amendments  to  the  selenium  food 
additive  regulations.  The  amendments 
provided  for  an  increase  in  the 
maximum  supplementation  level  of 
selenium  in  animal  feeds.  This  action  is 
being  taken  in  part  in  response  to 
objections  to,  and  requests  for  a  hearing 
on  or  a  stay  of.  the  1987  amendments  by 
a  number  of  organizations  because  of 
alleged  inadequacies  found  in  the 
agency's  finding  of  no  significant  impact 
and  in  the  p)€titioner's  environmental 
assessment.  FDA  has  concluded  that  the 
finding  and  the  assessment  are 
inadequate  and  that  there  is  no  genuine 
or  substantial  issue  of  fact  as  to  their 
inadequacy.  FDA  has  also  concluded 
that  the  information  that  is  available,  if 
accepted  as  accurate,  would  not  be 
sufficient  to  permit  an  adequate 
environmental  analysis,  and  that  the 
information  that  is  necessary  to  do  an 
adequate  environmental  analysis  is 
unavailable.  As  a  result  of  the  stay  of  the 
1987  amendments,  the  maximum 
permitted  use  levels  of  selenium  in 
animal  feeds  will  return  to  those  levels 
permitted  before  FDA  issued  the 
amendments.  FDA  is  also  staying  the 
portion  of  the  regulation  which  provides 
for  the  use  of  a  bolus  for  selenium 
supplementation  at  the  increased  levels. 
DATES:  Effective  September  13. 1993. 
ADDRESSES:  Submit  information  to  the 
Dockets  Management  Branch  (HFA-305) 
Food  and  Drug  Administration,  rm.  1- 
23. 12420  Parklawn  Dr..  Rockville.  MD 
20857.  Information  should  be  identified 
with  docket  no.  86F-0060. 
FOR  FURTHER  INFORMATION  CONTACT: 
Woodrow  M.  Knight,  Center  for 
Veterinary  Medicine  (HFV-226).  Food 
and  Drug  Administration,  7500  Standish 
PI..  Rockville,  MD  20855.  301-594- 
1731. 

SUPPLEMENTARY  INFORMATION: 

I.  Background 

In  the  Federal  Register  of  April  6, 
1987  (52  FR  10887).  FDA  issued  a  final 


rule  (the  1987  amendments)  amending 
the  agency's  selenium  food  additive 
regulation  to  increase  the  maximum 
amount  of  selenium  supplementation 
permitted  in  animal  feeds.  Because  of 
alleged  inadequacies  in  FDA's  finding  of 
no  significant  impact  and  the 
environmental  assessment  upon  which 
the  agency's  finding  was  based,  a 
number  of  organizations  filed  objections 
to,  and  requested  a  hearing  on  or  a  stay 
of,  the  1987  amendments. 

Selenium  is  one  of  the  approximately 
22  elements  that  are  essential  for  normal 
growth  and  production  in  animals.  The 
minimum  dietary  requirement  for 
selenium  ranges  from  0.1  to  0.5  part  per 
million  (ppm)  depending  upon  species, 
age  or  level  of  production,  husbandry 
practices,  and  other  factors.  An 
inadequate  intake  of  selenium  may 
result  in  a  variety  of  selenium 
deficiency  conditions:  White  muscle 
disease,  nutritional  myodegeneration, 
exudative  diathesis,  pancreatic  fibrosis, 
and  cardiac  myopathy  (sudden  death). 
Because  an  estimated  70  jjercent  of 
domestic  basic  feedstuffs  (com  and 
soybeans)  contain  less  selenium  than 
required  to  meet  the  nutritional  needs  of 
animals,  dietary  supplementation  of  the 
inorganic  sources,  sodium  selenite  and 
sodium  selenate,  has  been  widely 
practiced  and  is  an  effective  method  to 
reduce  the  incidence  of  selenium 
deficiency  diseases.  Alternate  methods 
of  supplying  adequate  selenium  include 
blending  ot  feedstuffs  that  are  naturally 
high  in  selenium,  such  as  crops  grown 
in  seleniferous  areas  (e.g..  South  Dakota) 
and  other  feed  ingredients  (e.g..  fish 
meal)  with  feedstuffs  that  are  naturally 
low  in  selenium,  and  parenteral 
administration  of  selenium  solutions. 

Unlike  most  other  required  minerals, 
selenium  is  also  a  highly  toxic  element, 
with  a  narrow  margin  of  safety.  For 
example,  in  aquatic  species,  levels  as 
low  as  1  part  per  billion  (ppb)  of 
selenium  in  the  water  have  been 
associated  with  adverse  biological 
effects  (Ref.l). 

When  used  in  the  feed  of  livestock 
and  pxjultry,  selenium  is  a  food  additive 
as  defined  in  section  201  (s)  of  the 
Federal  Food,  Drug,  and  Cosmetic  Act 
(the  act)  (21  U.S.C.  321(s)).  Accordingly, 
selenium  may  not  be  added  to  animal 
feed  in  the  absence  of  a  food  additive 
regulation  published  in  accordance  with 
section  409  of  the  act  (21  U.S.C.  348). 
(See  also  sections  301  and  402  of  the  act 
(21  U.S.C.  331  and  342).) 

Section  409  of  the  act  provides  that 
any  {>erson  may  file  a  food  additive 
petition  with  FDA  with  respect  to  any 
intended  use  of  the  additive.  Under 
section  409(b)  of  the  act  and  21  CFR 
571.1(c),  a  food  additive  petition  is 


required  to  include  the  following:  (1) 
The  complete  identity  of  the  additive: 
(2)  the  amount  of  the  additive  intended 
for  use;  (3)  data  to  show  that  the 
additive  will  have  the  intended  physical 
or  other  technical  effect;  (4)  a 
description  of  practicable  methods  to 
determine  the  amount  of  the  additive  in 
food  because  of  its  use;  (5)  full  reports 
of  investigations  made  with  respect  to 
the  safety  of  the  food  additive:  (6)  a 
proposed  tolerance  for  the  food  additive 
in  food  if  a  tolerance  is  required;  and  (7) 
a  claim  for  categorical  exclusion  under 
21  CFR  25.24  or  an  environmental 
assessment  under  21  CFR  25.31. 
Selenium  was  initially  the  subject  of 

a  food  additive  regulation  in  21  CFR 

121.325  (recodified  as  §  573.920  (21  CFR 
573.920))  published  in  the  Federal 
Register  of  January  8. 1974  (39  FR 
1355).  providing  for  its  addition  to  the 
complete  feed  of  growing  chickens  and 
swine  at  a  level  of  0.1  ppm  and  for  its 
addition  to  the  complete  feed  of  turkeys 
at  a  level  of  0.2  ppm.  When  the 
regulation  was  proposed  in  1973  (38  FR 
10458.  April  27. 1973).  there  were 
questions  about  the  possible 
carcinogenicity  of  selenium  in  rodents, 
and  an  environmental  impact  statement 
(EIS)  was  prepared  for  the  action.  The 
cancer  question  was  resolved  (39  FR 
1355).  and  in  the  EIS,  FDA  concluded 
that  when  considering  the  potential 
value  of  the  addition  of  selenium  to  the 
feed  of  chickens,  turkeys,  and  swine 
against  possible  environmental 
consequences  of  such  action,  seleniimi 
could  be  judiciously  used  with 
appropriate  quality  control  procedures 
in  the  production  of  food  animals  for 
the  benefit  of  the  consumer. 

Section  573.920  has  been  amended  a 
number  of  times  since  the  food  additive 
regulation  was  issued  in  1974.  The  1987 
amendments  were  issued  in  the  Federal 
Register  of  April  6. 1987  (52  FR  10887) 
(corrected  June  4, 1987,  52  FR  21001). 
in  response  to  a  food  additive  petition 
from  the  American  Feed  Industry 
Association  (AFIA).  1501  Wilson  Blvd.. 
suite  1100.  Arlington.  VA  22209.  (FDA 
published  a  notice  of  filing  of  the 
petition  in  the  Federal  Register  of 
February  21.  1986  (56  FR  6321).) 

The  1987  amendments  permitted:  (1) 
An  increase  firom  0.1  to  0.3  ppm  in  the 
level  of  selenium  (as  sodium  selenite  or 
sodium  selenate)  in  complete  feeds  for 
cattle,  sheep,  chickens,  ducks,  and 
swine  (except  for  weanling  swine, 
which  was  already  approved  at  0.3 
ppm);  (2)  an  increase  from  0.2  to  0.3 
ppm  for  turkeys;  (3)  a  proportional 
increase  in  the  limit  feeding  (feed 
supplements  and  salt-mineral  mixtures) 
consumption  rates  for  sheep  and  beef 
cattle  to  0.7  and  3  milligrams  (mg)  per 
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head  per  day,  respectively;  (4)  an 
increase  in  the  selenium  fortiflcation 
levels  for  salt-mineral  mixtures  for 
sheep  and  cattle  to  90  and  120  ppm, 
respectively;  and  (5)  more  flexibility  in 
certain  manufacturing  controls  by 
eliminating  the  requirement  for  premix 
manufacturers  to  analyze  each 
production  batch  of  selenium  premix. 
At  the  same  time,  the  regulation  was 
amended  to  include  requirements  for 
current  good  manufacturing  practices. 

The  agency  based  its  decision  to 
amend  the  selenium  food  additive 
regulation  on  safety,  utility, 
manufacturing,  and  other  data  in  the 
petition  and  data  in  its  flies.  In  issuing 
the  1987  amendments,  FDA  determined, 
based  in  part  on  the  environmental 
impact  analysis  report  (now  known  as 
an  environmental  assessment  or  EA) 
submitted  by  AFIA,  that  selenium 
supplementation  of  animal  feeds  at  a 
level  of  0.3  ppm  in  the  total  diet  would 
not  have  a  significant  impact  on  the 
human  environment.  The  agency  made 
that  determination  in  a  finding  of  no 
significant  impact  (FONSI). 

In  accordance  with  section  409(f)(1)  of 
the  act,  persons  adversely  affected  by 
the  1987  amendments  were  given  the 
opportunity  to  file  objections  by  May  6, 
1987  (52  FR  10887). 

In  April,  May,  and  July  1987,  six 
organizations  Hied  objections  to,  or 
comments  on  the  1987  amendments. 
Some  of  these  organizations  requested  a 
hearing  on  their  objections,  a  stay  of  the 
1987  amendments,  or  both  a  hearing 
and  a  stay  on  the  grounds  that  the 
agency  had  not  properly  considered  the 
effect  of  the  amendments  on  the 
environment,  human  food  safety,  target 
animal  safety,  manufacturing  controls, 
or  the  economic  viability  of  a  company. 
There  were,  in  addition,  objections 
based  on  alleged  procedural  deficiencies 
in  the  proceeding.  In  addition,  one 
organization  objected  to  the  1987 
amendments  on  the  ground  that  the 
level  of  selenium  allowed  in  the 
selenium  premixes  was  not 
proportionally  increased  with  the 
increase  in  selenium  permitted  in  the 
feed.  The  objection  was  appropriate  and 
the  agency  corrected  the  oversight  in  the 
June  4. 1987.  correction  to  the 
amendments. 

In  response  to  the  June  4. 1987. 
correction,  one  organization  filed  an 
additional  objection  and  requested  that 
the  agency  rescind  the  amendments  on 
the  ground  that  the  agency  had  not 
properly  considered  the  environmental 
impact  of  increasing  the  potency  of 
selenium  premixes  and  eliminating  the 
requirement  that  every  batch  of 
selenium  premix  be  analyzed. 


In  the  Federal  R>;^8ter  of  July  27, 
1992  (57  FR  332441,  FDA  published  a 
document  (the  1992  decision  document) 
denying  all  requests  for  a  hearing  on  or 
a  stay  of  the  1987  i  mendments  and 
responding  to  all  objections  to  those 
amendments  insofar  as  the  requests  and 
objections  related  to  human  food  safety, 
target  animal  safety,  manufacturing 
controls,  claims  of  economic  harm,  and 
certain  alleged  procedural  deficiencies. 
The  1992  decision  document  did  not 
address  any  of  the  snvironnentally 
based  objections  lodged  in  supp>ort  of 
requests  for  a  stay  of  or  a  hearing  on  the 
1987  amendments.  This  document 
addresses  those  ob lections.  After 
reviewing  the  objei::tions,  requests, 
information  submitted  in  support  of  the 
objections  and  requests,  and  other 
information  (such  is  that  obtained  at  the 
August  25, 1992.  c  ublic  hearing),  FDA 
has  concluded  tha  the  FOI JSI  and  the 
EA  for  the  1987  amendments  are 
inadequate  and  th<it  there  is  no  genuine 
or  substantial  fact  \s  to  their 
inadequacy.  FDA  has  also  concluded 
that  the  informaticn  that  is  available,  if 
accepted  as  accurate,  would  not  be 
sufficient  to  permit  an  adequate 
environmental  analysis,  and  that  the 
information  that  if  necessary  to  do  an 
adequate  environmental  analysis  is 
unavailable.  Accordingly,  FDA  is 
staying  the  1987  annendments.  In 
addition  as  discussed  in  section  IV.A.  of 
this  docimient  the  requests  for  a  hearing 
are  denied,  and  a  hearing  will  not  be 
held  on  any  of  the  environmentally 
based  objections. 

Section  10.35(a;  (21  CFP  10.35(a))  of 
FDA's  regulations  provides  that  the 
Commissioner  of  Food  and  Drugs  (the 
Commissioner)  may  stay  or  extend  the 
effective  date  of  a:i  action  pending  or 
following  a  decision  on  any  matter.  A 
stay  may  be  grantrid  if  the  Commissioner 
determines  the  stiiy  is  in  the  public 
interest  (§  10.35(d)(1)).  FDA  has 
determined  that  a  stay  of  the  1987 
amendments  is  a  oroper  course  of  action 
because  information  is  inadequate  to 
support  a  FONSI  ir  EIS.  FDA  is 
providing  the  pet  tioners  and  any  other 
interested  person  the  opportunity  to 
collect  the  required  information  to 
support  an  adequate  environmental 
analysis  by  staying  the  1987 
amendments. 

The  research  nfeded  to  make  an 
adequate  environ  nental  analysis  is 
discussed  in  section  in.  of  this 
document.  FDA  believes  that  a 
coordinated  effor  is  needed  to  gather 
and  assemble  the  needed  information  to 
more  carefully  evaluate  the  impacts  of 
selenium  in  specific  sites  in  the 
environment. 


The  agency  will  reassess  the  decision 
to  stay  the  1987  amendment  of  the 
regulation  within  September  13, 1994, 
and  as  needed  thereafter.  The  agency 
will  consider  progress  made  on  research 
required  to  complete  an  adequate 
environmental  analysis  to  determine  the 
continued  validity  of  the  stay.  If  the 
agency  determines  that  the  progress  is 
not  adequate,  the  agency  will  take  the 
actions  necessary  to  deny  the  petition 
and  revoke  the  1987  amendments.  For 
that  reason,  the  Center  for  Veterinary 
Medicine  (CVM)  should  be  kept 
apprised  of  all  research  endeavors; 
including,  protocols,  contracts,  and 
results.  This  information  should  be 
submitted  to  the  Dockets  Management 
Branch  (address  above)  and  identified 
with  the  docket  no.  86F-0060.  Through 
the  contact  (>erson  listed  above,  CVM  is 
available  to  discuss  testing  plans  and 
protocols  to  develop  the  information 
described  in  section  III.  of  this 
document. 

As  a  result  of  the  stay  of  the  1987 
amendments,  the  maximum  p)ermitted 
use  levels  of  selenium  in  animal  feeds 
will  return  to  those  levels  permitted 
before  FDA  issued  the  amendments.  To 
facilitate  an  orderly  implementation  of 
this  stay  of  the  1987  amendments  and 
a  smooth  transition  to  the  maximum  use 
levels  permitted  before  issuance  of  the 
1987  amendments,  the  agency  will 
exercise  its  enforcement  discretion  for  a 
period  of  1  year  after  the  effective  date 
of  the  stay  and  will  not  take  regulatory 
action  against  feeds  complying  with  the 
1987  amendments.  This  enforcement 
discretion  (keriod  provides  for  the  use  of 
existing  stocks  of  feed  and  mineral 
mixes  end  adjustments  in 
manufacturing  processes  as  required  to 
comply  with  the  pre-1987  levels.  The 
1987  amendments  (§  573.920 
introductory  text,  paragraphs  (a) 
through  (e).  are  stayed  on  September  13, 
1993. 

In  1989,  the  selenium  food  additive 
regulation  was  amended  by  adding 
§  573.920(1)  to  permit  selenium 
supplementation  to  cattle  via  a 
controlled-release  bolus  (the  1989 
amendment),  in  accordance  with  the 
maximum  permitted  use  levels  specified 
in  the  1987  amendments  (54  FR  14214, 
April  10, 1989).  At  the  time  of  the  1989 
amendment,  the  EA  prepared  by  the 
petitioner  (Schering-Plough  Animal 
Health  Corp.,  FAP  2210  (Schering)) 
addressed  only  the  environmental 
impact  of  the  manufacture  of  the  bolus. 
Schering  relied  upon  the  EA  and  FONSI 
for  the  1987  amendments  to  address  the 
potential  environmental  imf>acts  due  to 
the  use  of  the  increased  level  of 
selenium  and  its  subsequent 
introduction  into  the  environment 
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through  animal  wastes.  Therefore,  the 
Schering  food  additive  petition  also  is 
deficient  in  this  regard.  Accordingly, 
FDA  is  staying  the  control  led-release 
selenium  bolus  amendment  as  a  result 
of  this  staying  of  the  1987  amendments. 
Because  there  were  no  previously 
approved  levels  of  selenium  for  this 
bolus,  there  is  no  food  additive 
regulation  providing  for  use  of  the 
bolus.  The  1989  amendment 
(§  573.920(f))  is  stayed  on  September  13, 
1993.  Consistent  with  FDA  action  with 
regard  to  feeds,  the  agency  will  exercise 
its  enforcement  discretion  and  will  not 
take  regulatory  action  against  the  sale 
and/or  use  of  the  bolus  complying  with 
the  1989  amendments  for  8  months  after 
the  effective  date  of  the  stay.  The  bolus 
provides  selenium  for  a  4-month  period 
at  levels  permitted  by  the  1987 
amendments. 

FDA  recognizes  that  its  decision  to 
stay  the  1987  amendments  reflects  a 
change  of  position  on  the  adequacy  of 
the  FONSI  and  the  EA.  But,  the  FONSl 
and  EA  were  prepared  in  the  mid-1980'8 
(see  section  n.A.  of  this  document),  and 
to  the  extent  that  there  could  have  been 
any  confusion  about  FDA's 
reconsideration  of  the  adequacy  of  the 
environmental  analysis,  that  confusion 
was  eliminated  by  the  agency  in  its  June 
26, 1992,  notice  (57  FR  28606) 
(discussed  in  detail  in  sections  IL  and 
in.  of  this  docimient)  concerning  the 
actual  and  potential  adverse 
environmental  ejects  of  the  1987 
amendments.  In  that  notice  (57  FR 
28606  and  28610).  FDA  indicated  that 
environmental  concerns  could  lead  to 
further  agency  action. 

n.  Enriroameiilal  Concerns  1986-1989 


A.  FONSI  and  EA 

Before  amending  the  selenium  food 
additive  regulation  in  1987,  FDA 
evaluated  the  EA  prepared  by  AFIA  and 
determined  the  proposed  increase  in  the 
level  of  selenium  supplementation  to 
animal  diets  was  not  expected  to  result 
in  a  significant  adverse  environmental 
impact.  FDA  prepared  a  FONSI  for  the 
action.  The  FONSI  included  a  section 
that  attempted  to  identify  missing  and 
incomplete  information.  In  order  to 
compensate  for  the  incomplete  data,  the 
FONSI  also  included  a  worst -case 
analysis  using  what  the  agency 
considered  to  be  extremely  conservative 
assumptions. 

From  the  model  (FONSI,  p.  9)  it  was 
estimated  that,  on  a  local  basis,  as  a 
result  of  the  1987  amendments,  the 
worst-case  increase  in  concentration  of 
selenium  in  agricultural  soils  amended 
with  manure  from  animals  receiving 
selenium  supplementation  would  be 


about  2  ppb  per  application.  Further,  in 
a  modelled  10-hectare  watershed  where 
all  the  nmoff  would  be  carried  into  a  1- 
hectare  pond,  it  was  estimated  that  there 
would  be  an  increase  of  0.02  to  0.24  ppb 
of  selenium  per  year  in  the  pond.  Those 
estimates  were  based  upon  the 
following  assumptions:  (1)  The 
maximum  amounts  of  selenium  would 
be  used  in  feeds,  mineral  mixes,  and 
feed  supplements;  (2)  all  the 
supplemented  selenium  would  be 
excreted  directly  into  the  animals'  waste 
and  then  onto  the  soil;  (3)  the  animal 
waste  would  be  applied  to  the  soil  at  the 
maximum  practical  rate;  (4)  all  the 
excreted  selenium  would  be  in  a 
chemical  form  readily  soluble  in  water; 
(5)  up  to  10  percent  of  the  selenium  in 
the  waste-amended  soil  would  be  lost  to 
runoff  from  a  single,  large  rainfall  (soil- 
incorporated  pesticides  show  losses  to 
runoff  of  no  more  than  0.5  to  1.5  percent 
(FONSI.  p.  9));  and  (6)  all  the  runoff 
from  the  large  rainfall  of  a  10-hectare 
watershed  would  be  carried  into  a  1- 
hectare  farm  pond  and  would  constitute 
20  percent  of  all  the  water  in  the  pond. 

B.  Objections  and  Requests 

The  only  substantial  requests  for  a 
stay  or  a  hearing  on  the  1987 
amendments  were  grounded  in 
objections  to  the  EA  submitted  by  AFIA 
and  the  FONSI  prepared  by  the  agency. 
Those  requests  were  based  on  the 
potential  for  significant  adverse 
environmental  effects  to  occur  from 
selenium  environmental  introductions 
and  the  asserted  inadequacy  of  the  EA 
and  FONSI  to  predict  the  seriousness  of 
the  selenium  environmental 
introductions  expected  from  the  1987 
amendments. 

Six  organizations  filed  objections  to  or 
comments  on  the  1987  amendments 
within  the  30-day  comment  period.  Five 
of  these  organizations,  the  American 
Council  of  Independent  Laboratories. 
the  State  of  California  Health  and 
Welfare  Agency,  Micro  Tracers,  Inc.,  the 
National  Mixer-Feeder  Association,  and 
the  Natural  Resources  Defense  Council, 
requested  a  hearing  on  their  objections, 
a  stay  of  the  1987  amendments,  or  both 
a  hearing  and  a  stay  on  the  grounds  that 
AFIA's  EA  and  the  agency's  FONSI  did 
not  adequately  addr^  the 
environmental  impact  of  increasing  the 
permitted  amount  of  supplemental 
selenium  in  animal  feeds. 

These  organizations  argued  that  the 
literature  demonstrates  that  selenium 
bioconcentrates,  bioaccumulates,  and 
biomagnifies  and  that  these  processes 
were  not  considered  by  the  FONSI  to 
estimate  the  possible  buildup  of 
selenium  from  its  continued  use  in 
animal  feeds.  Moreover,  these  processes 


can  create  environmental  problems, 
particularly  in  aquatic  ecosystems,  that 
could  threaten  the  health  of  fish  and 
wildlife. 

More  than  50  references  were 
submitted  by  the  five  organizations 
identified  above.  For  the  most  part,  the 
references  discussed  the  selenium 
toxicity  problems  that  have  occurred  at 
the  Kesterson  Reservoir  in  California. 
None  of  the  references  submitted  by  any 
of  the  organizations  discussed  the 
relevance  of  this  information  in  terms  of 
whether  the  addition  of  selenium  to 
animal  feeds  and  its  consequent 
disposal  through  animal  wastes  would 
be  of  adequate  quantity  and 
bioavailability  to  cause  a  significant 
adverse  environmental  impacL 

C.  The  1989  Notice 

CVM  set  out  tentative  responses  to  the 
environmentally  based  objections  in  a 
notice  pubUshed  in  the  Federal  Register 
of  July  11, 1989  (54  FR  29019)  (the  1989 
notice).  The  1989  notice  updated  the 
existing  environmental  analysis  with 
additional  information  obtained  from 
the  scientific  literature  and  discussed 
CVM's  tmderstanding  of  the  selenium 
cycle  in  the  environment,  the 
interconversion  of  selenium  from  one 
chemical  form  to  another  by  the  action 
of  living  organisms  and  chemical  and 
geological  processes,  and  the  factors  that 
affect  selenium  concentrations  found  in 
the  food  chain.  CVM  reevaluated  the 
worst-case  analysis  in  the  FONSI  and 
tentatively  concluded  that  the  model 
was  conservative  enough  to  account  for 
the  uncertainties  and  local  variations 
involved  in  the  environmental  fate  and 
effects  of  selenium  introduced  into  the 
environment  as  a  result  of  the  1987 
amendments  (54  FR  29019  at  29022). 

During  the  60-day  comment  period  for 
the  1989  notice,  the  agency  received  20 
comments  from  scientists  in  other 
Federal  and  State  governmental 
agencies,  representatives  from 
conservation  and  enviroimiental 
organizations,  industr)'  consultants,  and 
U.S.  Congressmen.  Eight  comments 
provided  additional  information  for 
consideration.  These  comments  took  the 
position  that  more  precise  scientific 
data  were  needed  to  support  the 
assumptions  used  in  the  model  for  the 
worst-case  analysis.  Comments  from 
three  scientists  in  the  Department  of  the 
Interior  (DOI)  criticized  the  assumptions 
in  the  worst-case  analysis  as  based  upon 
limited  field  data  on:  (1)  The  various 
forms  of  selenium  excreted  in  arumal 
wastes;  (2)  the  rates  of  weathering  of 
animal  waste;  and  (3)  the  effect  of 
weathering  on  the  conversion  of 
selenium  to  different  forms  and 
resulting  selenium  concentrations  in 
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animal  wastes,  soils,  leachate,  and 
receiving  waters.  Lemly  (Fish  and 
Wildlife  Service)  commented  that 
although  the  forms  of  selenium  excreted 
by  animals  may  not  be  bioavailable  to 
terrestrial  ecosystems,  they  may  be 
bioavailable  in  aquatic  ecosystems.  He 
suggested  that  certain  areas  of  the 
United  States,  where  soil  selenium 
levels  are  relatively  high,  are  incapable 
of  sustaining  even  small  increases  of 
selenium  in  the  aqueous  environment 
(Ref.  2.  p.  2).  Further  information 
submitted  by  Skorupa  (Fish  and 
Wildlife  Service)  showed  that  selenium 
from  agricultural  irrigation  return 
waters  may  contribute  to  problems  in 
various  areas  throughout  the  Western 
United  States,  and  3iat  the  long-term 
safety  of  aquatic  systems  containing  2  to 
5  ppb  of  total  waterbome  selenium  can 
be  questioned  (Ref.  3,  p.  3).  Sylvester 
(Geological  Survey)  contended  that 
selenium  in  manure  spread  on  farm 
land  in  semi-arid  to  arid  areas  in  the 
Western  United  States  would  most 
hkely  be  oxidized  to  the  selenate  form 
which  is  very  mobile;  therefore,  the 
assiunption  used  in  the  worst-case 
analysis  that  a  maximum  of  10  percent 
of  the  selenium  in  waste-amended  soil 
would  be  lost  to  runoff  is  imreasonable 
(Ref.  4). 

CVM  met  with  the  three  scientists 
from  DOI  on  May  31, 1990,  to  discuss 
their  concerns.  These  scientists  stated 
that  research  in  progress  indicates  that 
the  specific  form  of  selenium  is  critical 
in  determining  the  {>otential  for 
selenium  toxicity  because  amino  forms 
of  selenium  may  bioconcentrate  to  toxic 
levels  in  fish  and  birds  even  when 
concentrations  in  water  are  less  than  1 
microgram  per  liter  (1  ppb).  According 
to  the  DOI  scientists,  information,  as 
opposed  to  the  assiunptions  used  in  the 
worst-case  analysis  of  the  FONSI  and 
the  1989  notice,  is  needed  on  the 
specific  forms  of  selenium  entering  the 
environment  through  animal  wastes  and 
the  fate  of  these  forms  (Ref.  1).  DOI 
supported  the  comments  of  the  three 
scientists  in  an  August  31. 1992.  letter 
to  FDA  (Ref.  5). 

Based  on  the  information  received 
following  the  1989  notice,  the 
consultations  with  the  DOI  scientists 
studying  seleniimi  in  the  environment, 
and  information  in  the  scientific 
literature,  FDA  tentatively  concluded 
that,  in  areas  of  the  Western  United 
States,  in  particular,  where  geological 
sources  of  selenium  are  abundant  in  the 
soil  profile  and  bioavailable  to 
ecosystems,  the  worst -case  assumptions 
in  the  FONSI  might  not  be  adequate  to 
assess  the  environmental  safety  of  the 
additional  introductions  of  selenium 
resulting  from  the  1987  amendments.  In 


the  Federal  Re^er  of  June  26, 1992 
(57  FR  28606)  >  the  June  7  992  notice), 
FDA  outlined  information  needed  to 
more  thorough  y  assess  the 
environmental  impact  of  the  1987 
amendments,  end  invited  persons  to 
provide  that  information  Uieir  views, 
and  analyses  ir  a  legislative-type  public 
hearing,  which  was  held  on  August  25, 
1992.  In  additi  )n  to  requesting 
environmental  information,  the  June 
1992  notice  ou  lined  several  possible 
courses  of  actit  n  that  the  agency  would 
consider  in  res  Donse  to  the 
environmental  concerns. 

m.  Environmental  Information  Sought 
Through  the  Public  Hearing 

FDA  sought  idditional  information 
on:  (1)  The  environmental  introductions 
of  selenium  &t:m  each  suoplemented 
animal  species  and  waste  management 
system;  (2)  the  environmental  fate  of 
selenium  introduced  into  agricultural 
and  aquatic  eaisystems;  (3)  the  effects 
caused  by  the  various  selenium 
compounds  an  i  the  concentrations  at 
which  those  ef  ects  are  expected  to  be 
manifested  for  exposed  organisms  in  the 
environment:  and  (4)  a  manner  in  which 
to  integrate  thii;  information  into  a 
predictive  raocel  for  watersheds  (as, 
presumably,  there  are  locations  where  it 
is  undesirable  'o  introduce  additional 
selenium  from  animal  supplementation) 
(57  FR  28606  a  28609  and  28610). 

A.  Environmental  Introductions 

When  seleni  un,  as  sodium  selenite  or 
selenate,  is  consumed  by  animals,  it  is 
converted  into  any  one  of  a  number  of 
organic  forms  tiat  are  utilized  in 
metabolism  ami  excreted  or  exhaled, 
retained  in  the  body,  or  secreted  in  milk 
or  eggs.  FDA  sc  ught  information  on  how 
much  seleniun-  is  retained  and  excreted 
in  wastes  ftx)m  poultry,  swine,  and 
ruminants,  and  secreted  in  milk  by 
dairy  cattle  or  in  eggs  by  laying  hens. 
The  chemical  firms  of  selenium 
introduced  intc  wastes  are  also 
unknown  and  it  is  thought  that  the 
various  chemical  forms  might  have 
different  envirt  nroental  fates. 

A  variety  of  i  nimal  waste 
management  pi  actices  are  in  use, 
including  anae  -obic  lagoons,  oxidation 
ditches,  and  stcrage  followed  by  direct 
application  to  ( gricultural  soils.  Since 
some  selenium  compounds  are  sensitive 
to  changes  in  b)th  the  pH  end  the 
amount  of  oxygen  present  (redox 
potential),  the  selenium  excreted  in 
animal  wastes  i  night  be  converted  to 
other  chemical  forms  with  their  own 
environmental  nobility,  persistence, 
and  toxicity. 

In  short,  in  oder  to  defire  the  scope 
of  environmental  impacts  due  to 


selenium  introduced  as  a  result  of 
supplementation  of  animal  feeds,  it  is 
necessary  to  know  what  forms  of 
selenium  are  being  introduced  and  the 
concentrations  of  each.  The  forms  and 
concentrations  are  thought  to  vary 
between  animal  sf)ecies  and  growth 
stage  and  among  alternate  waste 
management  systems  and,  therefore, 
appear  to  present  more  complex 
questions  for  selenium  than  for  carbon- 
based  products  included  in  animal 
feeds. 

The  FONSI  and  EA  for  the  1987 
amendments  made  assumptions  for  the 
amounts  and  forms  of  selenium 
introduced  and  their  bioavailability. 
These  assumptions  were  thought  to 
result  in  worst-case  estimates.  These 
estimates  resulted  in  calculated 
environmental  concentrations  that, 
according  to  some  Federal  scientists, 
suggest  adverse  potential  environmental 
impacts  for  some  locations  (Refs.  2,  3. 
and  4}  for  which  restrictive  measures 
would  be  needed.  On  the  other  hand, 
use  of  overly  restrictive  measures  in 
areas  with  selenium  deficiencies  could 
lead  to  adverse  effects  on  domestic 
animals  with  no  environmental  benefits. 
In  sum,  worst-case  assumptions  are  not 
sufficient  to  predict  selenium 
environmental  introductions,  and 
detailed  environmental  introduction,  as 
well  as  fate  and  effects,  information  is 
needed  to  provide  a  basis  to  identify 
and  assess  impacts  and  to  identify  areas 
where  additional  selenium 
introductions  should  be  Umited  or 
avoided  altogether  and  other  areas 
where  current  supplementation 
practices  are  environmentally 
acceptable. 

In  the  August  1992  public  hearing  and 
in  comments  submitted  after  the 
hearing,  information  presented  by 
representatives  from  the  American 
Society  for  Animal  Science  compared 
the  total  quantities  of  selenium  used  for 
animal  supplementation  to  other 
sources  of  selenium  entering  the 
environment  (Refs.  6.  7.  and  8).  Ulb^y 
argued  that,  based  on  calculations  of  the 
amount  of  selenium  entering  the 
atmosphere  from  natural  and 
anthropogenic  sources,  the  selenium 
used  in  animal  feed  would  account  for 
less  than  0.5  percent  of  the  total 
selenium  entering  the  environment  and 
thus  would  be  unlikely  to  cause  a 
significant  impact  (Ref.  6).  Oldfield 
(Refs.  7  and  8)  compared  possible 
enviromuental  introductions  resulting 
fix)m  selenium  supplementation  of  feeds 
with  introductions  resulting  from  the 
use  of  selenate-containing  fertilizers, 
which  are  used  in  some  countries  as  a 
means  of  increasing  the  selenium  status 
of  forages.  He  also  noted  the  extensive 
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areas  where  selenium  deficiencies  occur 
in  the  United  Stales.  Representing 
himself,  Norman  (Ref.  9)  presented  the 
results  of  a  Held  study  where  selenium 
supplementation  was  practiced  in  cattle. 
The  general  conclusions  of  Ullrey, 
Oldfield.  and  Norman  were  that:  (1)  The 
quantities  of  selenium  used  in  animal 
feed  supplementation  are  snoall 
compared  to  other  natural  and 
industrial  introductions  into  the 
environment;  (2)  there  are  very  few 
areas  of  the  country  where  excessive 
selenium  occurs  in  forages;  and  (3)  the 
fact  that  domesticated  animals  continue 
to  respond  to  selenium 
supplementation,  even  though  selenium 
has  been  used  in  animal  feed  for  17 
years  in  the  United  States,  indirectly 
argues  against  any  residual  buildup  of 
selenium  from  animal  manure  in  the 
environment  or  toxicity  problems 
resulting  from  animal  feed  use  of 
selenium.  For  example,  if  there  were  a 
buildup  of  selenium  in  the  soil,  this 
would  result  in  higher  concentrations  in 
forages  and  plant  products  harvested 
and  used  as  animal  feed,  and  therefore, 
less  selenium  supplementation  should 
be  needed  to  prevent  selenium 
deficiencies  in  livestock.. 

This  infcMination  suggests  that 
selenium  supplementation  of  animal 
feeds  is  not  currently  causing 
environmental  problems,  but  it  does  not 
provide  a  scientific  basis  to  evaluate  the 
potential  effects  of  selenium 
supplementation  through  time  and  in 
the  many  environmental  conditions 
present  in  the  United  States.  As  DOI  has 
pointed  out,  the  selenium  in  animal 
manure  would  not  be  equally 
distributed  across  the  United  States  but 
would  be  locally  concentrated  in  the 
areas  of  animal  production  (Ref.  10). 
Runoff  from  this  waste  and  waste 
amended  soil  could  pose  a  problem  in 
aquatic  systems  in  certain  areas  of  the 
country  since  any  increase  could  result 
in  adverse  biological  effects,  e.g.,  the 
amino  forms  of  selenium  may 
bioconcentrate  to  toxic  levels  in  fish  and 
aquatic  birds  even  when  concentrations 
in  water  are  less  than  1  ppb  (Ref.  1). 
Further,  the  lack  of  any  known 
environmental  problems  directly 
resulting  from  animal  feed  use  may  be 
simply  because  there  is  a  lack  of 
research  in  this  area  (Refs.  10  and  11). 
Information  sufficient  to  test  these 
opposing  viewpoints  and  hypotheses  is 
missing  for  the  specific  level  of 
selenium  supplementation  provided  for 
in  the  1987  amendments.  Specific 
information  applicable  to  individual 
sites  is  also  missing.  Such  information 
is  needed  in  order  to  prepare  an 
adequate  evaluation  of  the  long  term 


environmental  effects  of  selenium 
supplementation  of  domesticated 
animals  at  the  1987  levels. 

In  the  June  1992  notice  (57  FR  28606). 
FDA  requested  information  on  the 
amount(s)  aiul  form(s)  of  selenium  in 
manure  from  animals  fed  supplemental 
sodium  selenite  or  sodium  selenate. 
Information  was  also  requested  on  the 
effects  of  the  type  of  waste  management 
system  on  biotransformation  of 
selenium  to  different  inorganic  and 
organic  forms.  The  information 
submitted  to  the  agency  and  other 
relevant  information  in  the  scientific 
literature  is  summarized  below  for 
ruminants,  swine,  and  poultry. 

1.  Dairy  and  Beef  Cattle  and  Sheep 

I.  Excretion.  Ullrey  provided 
information  on  the  amount  of  selenium 
in  dairy  and  beef  cattle  manure  (Ref.  6). 
From  unpublished  research  conducted 
at  Michigan  State  University.  Ullrey 
reported  that  lactating  Holstein  cows 
consuming  10.2  to  12.0  mg  of 
supplemental  seleniiun  per  day  as 
sodium  selenite  excreted  an  average  of 
6.2  kilograms  per  day  of  fecal  dry  matter 
containing  4.5  mg  of  selenium  (0.73 
ppm  of  selenium,  dry  matter  basis), 
representing  about  40  percent  of  the 
selenium  ingested.  Feces  was  the  main 
route  of  selenium  excretion,  which  is  an 
observation  supported  by  peer-reviewed 
scientific  literature  [Rofs.  12  through 
17).  The  same  lactating  cows  excreted 
an  average  of  20  liters  of  urine  per  day 
containing  1.8  mg  of  selenium  (0.09 
ppm  of  selenium),  representing  about  16 
percent  of  the  selenium  ingested.  A 
portion  of  the  remaining  ingested 
selenium  would  be  secreted  into  milk, 
which  contains  from  0.02  to  0.06  ppm 
of  selenium  (Refs.  18  through  20).  The 
remaining  amoimt  of  ingested  selenium 
could  be  retained  by  the  tissues  to 
maintain  selenium  status  (Ref.  21)  or. 
some  studies  show,  could  be  converted 
to  selenide  and  expired  by  the  lungs 
(Ref.  22).  However,  information  is 
inadequate  to  determine  the  amount  of 
selenium  lost  to  the  environment 
through  respiration. 

There  was  no  information  provided  at 
the  hearing  or  submitted  to  the  docket 
on  the  specific  forms  of  selenium  in  beef 
or  dairy  cattle  manure.  Previous  studies 
by  Butler  and  Peterson  (Ref.  12)  and 
Ehlig  et  al.  (Ref.  16)  were  cited  by  Ullrey 
(Ref.  6).  Oldfield  (Ref.  7),  and  Norman 
(Ref.  9).  as  suggesting  that  highly  water- 
insoluble  forms  of  selenium,  such  as 
elemental  seleniimi  and  metal  selenides, 
are  the  primary  forms  found  in  the 
feces,  whereas  primarily  methylated 
forms  are  excreted  in  the  urine. 
However,  the  forms  of  selenium  present 
in  urine  are  still  uncertain;  in  the 


August  1992  hearing.  Sunde  stated  that 
the  forms  of  selenium  excreted  in  the 
urine  are  at  this  time  uncharacterized 
when  dietary  selenium  levels  are  in  the 
deficient  to  adequate  range  (Ref.  21). 
Without  more  and  better  information  on 
the  forms  of  selenium  in  beef  and  dairy 
cattle  manure  and  urine,  the  potential 
environmental  impact  of  selenium 
cannot  be  adeouately  evaluated. 

The  two  studies  ated  above  (Refs.  12 
and  16)  broadly  characterize  the  forms 
of  selenium  in  sheep  feces.  FDA 
previously  considered  the  study  by 
Butler  and  Peterson  (Ref.  12)  (54  FR 
29019  at  29022.  July  11. 1989).  Sheep 
were  dosed  with  '»  Se-selenious  acid, 
and  the  feces  were  collected  over  a  72* 
hour  period.  The  amount  of 
radioactivity  in  the  feces  was  51  percent 
after  72  hours.  Chemical  fractionation  of 
the  feces  showed  that  roost  of  the 
selenium  was  present  in  water-insoluble 
inorganic  forms,  but  the  specific  forms 
could  not  be  determined.  Protein-bound 
forms  were  also  detected  using  protease 
digests.  The  study  by  Ehlig  et  al.  (Ref. 
16)  attempted  to  characterize  the  forms 
of  selenium  in  feces  of  sheep 
supplemented  with  sodium  selenite. 
Using  '9  Se  as  a  tracer.  10  to  20  percent 
of  the  selenium  in  the  feces  was  in 
water-soluble  forms  (selenate  and 
selenite).  When  the  water-insoluble 
selenium  was  hydrolyzed  with  pronase, 
a  proteolytic  enzyme,  10  percent  was 
found  to  be  protein-bound.  The 
remaining  70  to  80  percent  was 
solubilized  by  nitric  acid,  indicating  the 
presence  of  elemental  selenium  and 
selenide  forms.  Based  on  studies  on  the 
metabolism  of  selenium  by  rumen 
microorganisms,  it  appears  that  the 
protein  bound  forms  of  selenium  would 
most  likely  be  selenocysteine.  since 
rumen  microorganisms  incorporate 
selenite  and  selenate  into  selenocysteine 
(Refs.  23  and  24).  Part  of  the  protein 
bound  selenium  in  the  feces  could  also 
be  unabsorbed  dietary 
selenomethionine,  thie  primary  amino 
acid  form  in  plants  (Ref.  25). 

Other  studies  in  the  literature  support 
the  hypothesis  that  the  forms  of 
selenium  in  the  feces  are  primarily 
water-insoluble  and  inorganic  (Refs.  13 
and  14).  but  do  not  provide  enough 
information  to  sufficiently  characterize 
those  forms  to  permit  evaluation  of  their 
potential  impact  on  the  environment. 

ii.  Effects  of  waste  management.  One 
methoid  of  managing  dairy  cattle  manure 
is  as  a  slurry  stored  in  pits  or  lagoons. 
Ullrey  (Ref.  26)  reported  that  the 
selenium  concentration  of  dairy  cattle 
manure  taken  fit)m  pits  under  slatted 
floors  of  cattle  fed  0.3  ppm  of 
supplemental  selenium  since  1987 
ranged  from  0.070  to  0.088  ppm,  with 
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an  average  of  0.08  ppm,  wet  basis  (0.9 
ppm,  dry  basis).  Eisenberg  reported 
values  of  0.063  ppm  selenium  in 
samples  taken  from  the  lop  of  a  pond 
containing  dairy  cattle  manure  and  0.20 
ppm  from  the  bottom  of  the  pond 
(average  valiie  of  0.13  ppm,  wet  basis  or 
3.4  ppm,  dry  basis)  located  on  a  farm  in 
Pennsylvania  (Ref.  27).  Ullrey  also 
reported  on  work  conducted  by  Stowe  at 
Michigan  State  University  on  the 
selenium  concentration  of  beef  cattle 
manure  stored  as  a  liquid  manure  slurry 
in  a  pit  below  slatted  floor  pens  where 
beef  cattle  had  been  housed  and  fed 
diets  supplemented  with  0.1  to  0.2  ppm 
of  selenium  (Ref.  6).  Samples  were  taken 
from  the  top,  middle,  and  bottom  of  the 
pit  in  three  locations.  Concentrations 
ranged  from  0.055  to  0.071  ppm.  wet 
basis,  with  an  average  of  0.062  ppm 
(0.59  ppm.  drv  basis)  (Ref.  6). 

This  type  of  sampling  represents 
limited  surveys  of  the  selenium 
concmtration  in  manure  and  is  not 
sufficient  to  determirw  bow  much 
selenium  enters  the  environment 
through  animal  waste.  No  information 
was  submitted  on  how  much  selenium 
accumulates  in  these  systems  over  time 
and  how  much  may  have  been  lost  to 
air,  ground  water,  removed  sludge,  or 
liquid  effluent.  In  order  to  develop  a 
model  for  selenium  in  various  waste 
management  systems,  more  specific 
information  on  selenium  inputs  and 
outputs  is  needed,  such  as  number  of 
animals,  lagoon  size,  partitioning 
between  sludge  and  liquid  phases,  and 
rates  of  transformation  of  excreted 
selenium  to  different  forms. 

2.  Growing  Swine 

I.  Excretion.  Ullrey  dted  studies  with 
growing  swine  fed  corn-soybean  meal 
diets  containing  0.04  ppm  of  selenium 
and  supplemented  with  0.0. 0.05.  0.1. 
0.2.  or  0.5  ppm  of  selenium  In  the  form 
of  sodium  selenite  (Ref.  6).  The  amount 
of  selenium  excreted  in  the  feces  for  the 
0.0, 0.05. 0.1, 0.2.  and  0.5  ppm 
supplemental  selenium  diets  was  42,  38, 
27,  33.  and  24  percent  of  the  selenium 
intake,  respectively;  the  amount  of 
selenium  excreted  in  the  urine 
represented  10, 9, 13, 28,  and  61  percent 
of  the  intake  for  the  same  respective 
diets.  Ullrey  noted  that  absolute 
retention  of  selenium  by  pigs  was  the 
greatest  at  the  0.2  ppm  supplemental 
selenium  level,  which  is  Uie  closest 
level  to  the  0.3  ppm  supplemental 
selenium  level  permitted  by  the  1987 
amendments.  Going  frxmi  the  0.2  to  0.5 
ppm  Imrel  resuhed  in  a  large  increase  in 
the  amount  of  selenium  excreted  in  the 
urine.  Based  on  this  information, 
growing  swine  retain  41  percent  of  the 
selenium  ingested  and  excrete  33 


percent  in  the  fee  »  and  26  percent  in 
the  urine.  The  da  a  presented  by  Ullrey 
correlate  well  with  those  found  in  the 
literature  on  groving  swine  'ed  0.3  ppm 
of  selenium  from  sodium  selenite  and 
are  most  likely  representative  of  the 
amount  of  selenii  m  found  in  swine 
fecal  and  urinary  excretion  (Refs.  28 
through  30).  For  oxample.  Mahan 
reported  growing  swine  retained  44 
percent  of  the  selinium  ingested  with 
30  percent  excret  hI  in  the  feces  and  25 
percent  in  the  urine  (Ref  28). 

Ullrey  commer  ted  that  evidence  to 
date  suggests  that  highly  insoluble 
forms  of  selenium,  such  as  elemental 
selenium  and  me  al  selenid'?s, 
predominate  in  the  feces  (Rwf.  6),  and 
that  recent  data  (lef.  31)  frtim  rats  show 
that  50  percent  o:  more  of  the  selenium 
in  the  urine  is  pr  >sent  as 
monomethylated  selenium  al  normal 
levels  of  seleniuri  intake. 
Trimethylselenoiiium  and 
dimethylselenidc  forms  are  the  ma)or 
urine  metabolite;  at  selenium  intakes 
higher  than  what  is  required  by  the 
animals  (Ref.  6).  TDA,  on  the  contrary, 
found  no  informi  tion  in  the  literature 
that  specifically  characterizes  the 
individual  forms  of  selenium  in  manure 
from  selenium-si  pplement'3d  swine; 
and  Sunde  (Ref.  :;i)  reported  that  the 
forms  in  the  urin  )  are  still 
uncharacterized  n  animals  fed  adequate 
dietary  selenium  Without  specific 
information  on  tl>e  forms  and  amounts 
of  selenium  in  svdne  manu^,  the  fate  of 
selenium  in  swire  manure  in  the 
environment  caniot  be  determined. 

il.  Effects ofwtste management. 
Further  informal  on  supplif^l  by  Ullrey 
included  seleniu  n  analysis  of  swine 
manure  taken  frtim  manure  pits  under 
slatted  floors  froii  the  Michigan  Swine 
Teaching  and  Reiearch  Farm  (Ref.  26). 
Pigs  in  this  facili  y  had  been 
supplemented  w  th  0.3  ppci  selenium 
since  1987.  Seler  ium  values  taken  from 
four  different  ma  lure  pits  were  0.133. 
0.108,  0.088.  aiK)  0.085  ppm,  wet  basis 
(1.8,  2.7,  3.8,  and  3.7  ppm,  dry  basis, 
respectively).  Tb  >  seleniuir  levels  in 
samples  taken  frx  m  the  east  and  west 
halves  of  the  mar  ure  lagoon,  which  the 
manure  pits  are  emptied  ino,  were 
0.006  and  0.005  ipm,  wet  tasis  (2.5  and 
3.0  ppm,  dry  basis,  respectively). 
Eisenberg  also  rejwrted  average  values 
for  four  samples  of  sow  urine,  three 
samples  of  sow  frees,  and  three  samples 
of  grower  pig  feas  obtained  frvm  a  farm 
in  the  San  )oaqui  i  Valley  o:  California 
were,  respectivel; '.  0.106  ppm,  0.328 
ppm,  and  0.157  ppm,  wet  basis  (Ref. 
27).  (Values  were  not  repored  on  a  dry 
matter  basis.)  As  liscussed  above  in 
section  III.A.1.  of  this  document,  this 
type  of  sampling  ^presents  limited 


surveys  of  the  selenium  concentration 
in  manure  and  is  not  sufficient  to 
determine  bow  much  selenium  enters 
the  environment  through  animal  waste. 
More  specific  information  on  selenium 
inputs  and  outputs  is  needed  for  the 
various  types  of  waste  management 
systems,  including  information  on  the 
forms  of  selenium  in  swine  manure  and 
the  effect  of  waste  management 
practices  on  the  conversion  of  excTeted 
selenium  to  different  forms. 

3.  Poultry 

i.  Excretion.  No  information  was 
provided  regarding  the  amount  or  form 
of  selenium  in  poultry  manure.  Oldfield 
reported  that,  generally,  in  monogastrics 
the  pathway  for  excretion  is  the  urine 
rather  than  the  feces,  and  that  a  major 
form  of  selenium  in  the  urine  and  thus 
poultry  manure  is  trimethylselenonium 
(Ref.  7).  Based  on  information  in  the 
literature,  poultry  excrete  in  both  the 
feces  and  urine  an  average  of  40  percent 
of  the  selenium  ingested.  Latshaw  and 
Osman  (Ref.  32)  fed  laying  hens 
practical  diets  containing  0.27  ppm  of 
supplemental  selenium  as  sodium 
selenite  and  found  that  hens  consumed 
an  average  of  127  grams  (g)  of  feed/day 
and  excreted  36  g  of  dry  man  ure/ day. 
The  selenium  concentration  of  the  dry 
manure  was  0.47  ppm  and  selenium 
retention  (i.e.,  not  appearing  in  feces) 
was  calculated  to  be  62  p>ercent.  Eggs 
contain  0.4  to  0.5  ppm  of  selenium,  dry 
Basis,  which  is  approximately  50 
percent  of  the  selenium  ingested.  The 
disposition  of  the  remaining  12  percent 
of  the  amount  retained  by  the  bird  was 
not  determined  but  was  most  likely 
used  to  meet  metaboUc  requirements, 
stored,  or  exhaled. 

The  selenium  content  of  caged  layer 
waste  was  reported  by  the  National 
Research  Council  (Ref.  33)  to  be  0.56 
ppm  selenium,  dry  basis,  which  is 
slightly  higher  than  the  above  value 
reported  by  Latshaw  and  Osman. 
Helmer  (Ref.  34)  recently  reported  that 
values  for  caged  layer  waste  varied  from 
0.06  to  0.75  ppm,  dry  basis.  Caged  laj-er 
waste  also  contains  shed  feathers, 
spilled  feed,  and  broken  eggs  that  can 
contribute  to  variability  in  selenium 
levels  in  poultry  waste. 

It  appears  that  broilers  do  not  retain 
as  much  selenium  as  laying  bens.  Based 
on  a  study  by  Scott  and  Thompson  (Ref. 
35),  Cantor  (Ref.  36)  calculated  thai 
growing  chicks  retained  23  percent  of 
the  selenium  ingested.  Miller  et  al.  (Ref. 
37)  also  reported  that  growing  chicks 
retained  27  percent  of  the  selenium 
ingested  when  diets  were  supplemented 
with  0.125  ppm  selenium  from  sodium 
selenite  and  14  percent  when 
supplementation  was  increased  to  0.5 


I 


47968    Federal  Register  /  Vol.  58.  No.  175  /  Monday,  September  13.  1993  /  Rules  and  Regulations 


ppm.  Thus,  the  selenium  content  of 
broiler  manure  may  be  higher  than  that 
for  laying  hens  (since  laying  hens 
deposit  a  proportion  of  administered 
selenium  in  Mgs). 

ii.  Effects  ofwaste  management.  No 
data  were  submitted  concerning  the 
forms  of  selenium  found  in  poultry 
waste  or  the  rates  of  conversion  of  the 
forms  that  are  excreted.  Therefore,  the 
forms  of  seleniiun  in  poultry  manure 
and  the  effect  of  waste  management 
practices  on  the  conversion  of  excreted 
selenium  to  different  forms  cannot  be 
determined. 

4.  Environmental  Introductions 
Summarized 

Significant  animal  metabolism  and 
excretion  information  is  still  missing. 
Some  species  apparently  are  capable  of 
expiring  a  portion  of  the  selenium  dose; 
the  conditions  under  which  this  might 
be  an  important  loss  are  poorly  defined. 
No  information  was  provided  or  found 
on  the  chemical  forms  of  selenium  in 
manure  under  different  waste 
management  systems.  This  information 
is  critical  in  predicting  the 
environmental  fate  of  selenium  from 
animal  manure. 

B.  Environmental  Fate 

There  are  a  number  of  possible 
organic  and  inorganic  forms  of  selenium 
introduced  into  the  environment  as  an 
indirect  result  of  supplementing  animal 
feed  with  sodium  selenite  or  selenate.  It 
is  important  to  predict  the 
environmental  fate  of  each  of  these 
compounds  in  order  to  determine 
exposures  that  might  occur. 
Environmental  fate  information 
includes  the  transformation  of 
introduced  selenium  compounds  to 
other  forms,  the  mobility  of  each  form 
through  various  soil  profiles  and  into 
ground  and  surface  waters,  and  the 
potential  for  each  form  to  bioaccumulate 
in  biota  and  to  be  biomagnified  through 
food  webs.  Soil  type,  pH,  redox 
potential,  presence  of  organic  matter, 
and  microbial  activity  all  influence  the 
forms  of  selenium  expected  to 
predominate,  but  the  effect  of  these 
factors  on  the  rates  of  chemical  and 
biological  transformation  of  the  various 
introduced  forms  is  unknown.  Given 
that  the  chemical  forms  derived  from 
animals  and  animal  waste  management 
systems  have  been  characterized  in  only 
the  most  general  terms  (see  section  lU.A. 
of  this  document),  their  environmental 
fate  cannot  be  predicted  with 
confidence. 

1.  Transformations  and  Mobility 

Selenium  is  a  dynamic  element  that  is 
transformed  in  the  environment  by 


physical,  chemical,  and  biological 
mechanisms.  Under  common 
environmental  conditions^  four 
principal  inorganic  species  of  selenium 
are  found:  Selenide  ( -  2),  elemental 
selenium  (0),  selenite  [*4],  and  selenate 
(.*-6).  Partitioning  among  the  inorganic 
forms  in  the  environment  depends 
largely  on  pH  and  redox  conditions, 
solubilities,  the  complexing  ability  of 
soluble  and  solid  ligands,  and  reaction 
kinetics.  Biological  activity  can  alter 
inorganic  forms  and  produce 
organoselenium  compounds.  For 
example,  selenate  and  selenite  can  be 
reduosd  to  elemental  selenium  by 
numerous  bacteria  (Ref.  38),  and 
inorganic  selenium  species  can  be 
incorporated  into  selenoamino  acids 
and  derivative  proteins  (Ref.  39),  or 
reduced  organoselenium  compounds 
such  as  volatile  dimethyl  selenide  (Refs. 
40  and  41). 

Although  there  is  a  general 
understanding  of  factors  that  control  the 
transformation  of  inorganic  and  organic 
selenium  compounds,  little  is  known 
about  pathways  and  reaction  kinetics. 
This  type  of  information  is  especially 
important  for  selenium  transformations 
in  microbially  active  environments  such 
as  animal  wastes  and  manured 
agricultural  soils.  The  transformation 
kinetics  among  inorganic  selenium 
forms  is  important  for  our 
understanding  of  the  formation  of 
biologically  available  and  mobile  forms 
of  selenium. 

According  to  pH  and  reduction 
potential  (Eh)  diagrams  (for  example. 
Ref.  42),  several  generalizations  can  be 
made  about  the  major  inorganic 
selenium  species  expected  in  soils.  In 
alkaline  and  well-oxidized  soils, 
selenate  is  thermodynamically  stable. 
Selenate  salts  are  very  soluble  in  water, 
and  selenate  is  poorly  sorbed  to  soil 
surfaces.  Selenate  is  one  of  the  most 
mobile  forms  of  selenium  and  can  be 
leached  from  soils  and  transported  to 
groundwater  and  surface  water.  In 
sediments,  selenate  is  reduced  to 
elemental  selenium  by  anaerobic 
bacteria  (Ref.  38).  In  addition,  selenate 
appears  to  be  the  form  most  readily 
taken  up  by  plants  (Ref.  43).  Under 
mildly  oxidizing  neutral  pH 
environments,  selenite  is  the 
predominant  form.  Selenite  forms 
relatively  insoluble  complexes  with  iron 
and  aluminum  sesquioxides  in  certain 
soil  environments.  Oxidation  of  selenite 
to  selenate  in  alkaline  and  well-oxidized 
soils,  although  slow,  can  increase  the 
mobility  of  selenium.  MnSeOs  is  the 
only  selenite  mineral  that  might  pereist 
in  strongly  acid  soils.  Eh-pH  diagrams 
indicate  that  elemental  selenium  is 
stable  in  reducing  environments.  All 


crystalline  forms  are  very  insoluble  in 
water  and  oxidation  or  reduction 
kinetics  would  be  expected  to  be  very 
sluggish.  Selenide  should  exist  in 
reducing  conditions  as  HjSe  and  as 
metal  selenides.  As  a  rule,  the  mobility 
of  selenide  minerals  is  extremely  low  in 
soils  under  reducing  conditions  (Ref. 
42).  (Microbial  processes  that  occur  in 
both  oxidizing  and  reducing  soils  can 
produce  organic  selenide  compounds 
such  as  dimethyl  diselenide  or 
selenomethionine.) 

In  agricultural  soils  that  are  amended 
with  animal  wastes,  elevated  organic 
matter  levels  and  microbial  activities 
would  complicate  this  analysis. 
Agricultural  soils  are  highly 
manipulated  oxidized  systems  that  tend 
to  favor  the  formation  of  selenite  and 
selenate  and  stimulate  microbial 
activities.  Biological,  chemical,  and 
physical  transformations  take  place 
when  wastes  containing  selenium  are 
initially  applied  to  soils.  As  organic 
levels  diminish  and  microbial 
populations  stabilize,  the  contribution 
of  biological  transformations  may  be 
reduced.  Information  concerning  the 
relative  contribution  and  rates  of  each  of 
these  processes  is  lacking. 

2.  Bioaccumulation/Biomagnification 

i.  Crop  plant  species.  The  oxidation 
state  of  selenium  is  of  primary 
importance  in  determining  its 
availability  to  crops  (Ref.  44).  For  most 
crop  plants,  soil  selenate  is  the  most 
available  inorganic  form.  Selenite  is  also 
absorbed,  but  the  decreased  solubility  of 
this  species  generally  makes  it  less 
available  for  plant  uptake.  Selenium  is 
incorporated  into  organic  constituents 
in  the  plant  after  conversion  to  selenite 
primarily  in  the  form  of  selenoether 
amino  acids  (R-Se-R').  These  amino 
acids  include  methylselenocystine, 
selenocystathionone  and 
methylselenomethionine  (Ref.  45). 
which  are  incorporated  into  plant 
protein.  In  addition,  plants  form  volatile 
organic  selenium  compounds  from 
selenium  forms  and  concentrations  that 
can  be  found  in  and  absorbed  from  soils 
(Refs.  46  and  47). 

Soil  factors  that  govern  the 
availability  of  selenium  include  soil  pH 
and  Eh,  soil  texture  and  mineralogy, 
organic  matter  levels  and  competitive 
ions  such  as  SO42-  and  PO4'-.  Plants 
may  comptete  with  soil  microorganisms 
for  available  water  soluble  selenium. 

Thus,  phytoavailable  selenium  in 
agricultural  soils  amended  with  animal 
wastes  may  be  absorbed  and  converted 
to  organic  forms,  including  volatile 
forms  that  are  released  to  the 
atmosphere.  The  rates  of  uptake  and 
conversion  of  inorganic  selenium  to 
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organic  farms  defMnd  on  a  variety  of 
factors  including  selenium 
concentrations,  soil  conditions,  crop 
species  and  growth  rates.  Rates  of 
formation  and  estimates  of  release  are 
not  available.  No  models  are  available 
for  describing  the  metabolism  of 
selenium  in  crop  plants. 

ii.  Pasture  ecosystem&.  A  field  study 
submitted  by  Norman  et  al.  (Re&.  9  and 
48)  attempted  to  address  the 
environmental  fate  of  selenium  in  a 
cattle  pasture  setting.  Interpretation  of 
the  results  to  yield  a  general 
understanding  of  seleniiun  dynamics  in 
pasture  settings  is  inappropriate,  due  to 
the  limited  experimental  design.  The 
field  study  utilized  elemental  selenium 
pellets  placed  in  the  rumen  of  cattle  far 
sustained  release.  This  is  not  the  form 
of  selenium  or  the  manner  of 
administrati(»  permitted  by  the 
selenium  food  additive  regulation, 
before  or  after  issuance  of  the  1987 
amendments.  There  is  inadequate 
information  to  compare  the  quantities 
and  chemical  form  of  selenium  excreted 
by  cows  treated  with  the  sustained- 
release  elemental  sel«iiimi  pellets  with 
those  supplemented  %vith  the  permitted 
selenium  forms,  sodium  selenite  and 
sodium  selenate.  Additionally,  the 
experimental  design  included  sampling 
for  total  selenium  in  soils  and  sediments 
rather  than  including  a  characterization 
of  the  various  selenium  forms  present 
The  study  was  also  conducted  at  a  site 
with  an  elevated  selenium  background, 
which  might  obscure  the  selenium 
introductions  from  the  treated  animals. 
Site  characterization  as  to  soil  pH,  Eh, 
organic  matter  content  and  the  like  was 
also  incomplete. 

iii.  Food  chain  bioconcentration. 
Food  chain  bioconcentration  of 
seleniimi,  the  conditions  under  which  it 
occurs,  the  forms  of  selenium  involved 
and  the  significance  of  its  occurrence 
are  the  focus  of  veiv  different 
viewpoints  (see  Reu.  10, 11. 21, 49,  50, 
51,  and  52).  Seleniimi  is  a  rare,  required 
element  f(v  Ufa.  and  most  biota  appear 
to  possess  enzyme  pathways  for 
selenium  bioaocumulation  and  storage 
(Ref.  21).  Moller  presented  evidence 
suggesting  that  selenium 
bioaccumulaticKi  was  a  normal  response 
when  animals  are  under  oxidative  stress 
from  other  metals  as  a  means  to  counter 
metal  toxicity  (Refs.  10  and  49). 

The  effects  of  other  metals  and 
metalloids  on  the  bioavailability  and 
toxicity  of  various  selenium  forms  are 
not  well  knoMm.  It  has  been  suggested, 
that  sulfur,  phosphate,  iron,  and 
manganese,  among  others,  must  all  be 
considered  when  evaluating  selenium 
availability,  bioaccumulation.  and 
toxicity  (Rets,  42, 49,  and  50). 


SkOTupa.  on  t  be  other  hand,  stated 
that  his  researc  i  on  birds  in  the 
Kesterson  Resei  voir  area  indicated  that 
selenium  was  tlie  cause  of  the  observed 
toxic  effects,  and  that  exposures  to  other 
metals  or  comb  natims  of  metals  coxild 
not  account  for  the  observations  (Ref. 
10).  Lemly's  let  earch  in  eastern  U.S. 
reservoirs  (Ref.  11)  also  implicates 
selenium  (aocu  nuilated  through  the  food 
chain)  as  the  ca  use  of  the  observed  toxic 
effects;  his  reseudb  does  not  suggest 
that  selenium  v  >a8  bioaocumulated  by 
stressed  organii  ms  as  the  result  of  other 
toxic  exposuref .  Peterson  (Refs.  51  and 
52),  in  his  mod  iling  of  selenium  risks  to 
wildhfa  and  in  axtrapolating  a  safe 
water  concentn  tian  for  sekdoium  for  use 
as  a  water  quaL  ty  criterion  under  the 
Qean  Water  Act,  appears  to  ignore  the 
requirement  foi  selenium  by  most,  if  not 
all,  biota  and  it  stead  uses 
bioconcentraticn  iactort:  as  one  would 
for  xenobiotic  c  ompounds  whose  only 
potential  envinmmenta]  efiiects  are 
adverse. 

The  basis  for  extrapolating 
bioaccumulatioa  information  bom  the 
Kesterson  Resei  voir  area  to  other 
freshwater  eco«  ^ems  across  the  United 
States  is  questit  mable,  given  the  evident 
importance  of  I  iogeochemistiy  in 
controlling  the  mvironraental  fate  of 
selenium.  The  1  Cesterscm  Reservoir  and 
its  watershed  a:  e  saline  alkaline, 
eutrophic  wate;  s  containing  not  only 
excessive  leveh  of  seler^ium  but  also 
other  elements,  such  as  boron  and 
molybdenum,  t  tat  have  their  own 
bioactivity  and  aSects  on  aquatic 
populations  the  t  may  live  in  these 
systems  (Refs.  1 3  and  54).  Although  the 
biogeochemistr  i  of  the  Kesterson 
Reservoir  area  i  uy  be  representative  of 
certain  other  wntersbeds  in  the  western 
United  States  tl  at  received  runoff  water 
from  agricultunl  irrigation,  it  is  not 
representative  c  f  most  of  the  surface 
waters  in  the  United  States.  The  impact 
of  biogeochemiitry  on  the 
bioaccumulatio  i  of  selenium  is  not  well 
characterized  oi  knowr  in  the 
quantitive  mam  ler  reqt  ired  for 
extrapolation  fr  im  one  site  to  another. 
Neither  Peterson's  model  nor  FDA's 
FONSI  addressc  s  this  issue.  Use  of 
partitioning  mo  iels  for  predicting 
bioaccumulatio.  i  (as  are  used  for 
xenobiotics)  is  t  Iso  questionable  for 
modeling  seleni  yon  compound 
bioaccumulatioit,  because  selenium 
accumulation  ct  uld  be  active,  enzyme- 
mediated,  and  s  ibject  to  regulation  by 
feedback  systems. 

Peterson's  em  9urical  approach  is 
similar  to  the  worst-case  approach  used 
by  FDA  in  its  FC  iNSI  for  the  1987 
amendments.  B<  th  aprroaches  attempt 
to  compensate  U  >r  the  lack  of 


information  about  the  biogeochemistry 
of  seleniimi  by  making  assumptions  that 
are  questionable.  Both  approaches  make 
pre<tictioDS  that  are  too  weakly 
supported  given  the  importance  of 
selenium  compounds  both  as  a  benefit 
and  as  a  detriment  to  the  heahh  of 
organisms  in  the  environment 

It  should  be  noted  that  none  of  the 
field  studies  or  models  presented  in  the 
record,  as  discussed  in  section  IIL  of 
this  docimient.  was  based  on 
environmental  introductions  due  to  use 
of  sodium  selenate  or  selenite  as  an 
animal  feed  supplement  Moreover, 
field  conditions  in  areas  wdiere  very 
high  concentrations  of  selenium  were 
present  and  whoe  one  set  of  soil  and 
rainfJall  conditions  occurs  may  not  be 
apphcable  to  other  sites  where 
biogeochemistry  favors  lower 
concentrations  and  fewer  bioavailable 
forms.  Those  submitting  information  to 
the  record  neither  shovved  the 
applicability  nor  inapplicability  of 
selenium  environmental  effects  findings 
from  heavily  impacted  sites,  such  as 
KesterMn  Reservoir,  to  other  sites  that 
do  not  appear  to  be  experieikcing 
selenium  excess-related  effects. 
Predictive  models,  including  the  worst- 
case  analysis  in  the  PC^SI,  likewise 
make  assumptions  to  make  up  fat  the 
lack  of  data  about  biogeochemistry  and 
bioconcentration  rather  than  address  the 
environmental  fate  of  selenium  from  a 
mechanistic  viewpoint 

C.  Environmental  Effects 

As  explained  in  sections  in.A.  and  B. 
of  this  document,  information  to 
determine  exposure  to  various  selenium 
chemical  forms  and  their  concentrations 
is  not  available  for  environmental 
introductions,  transport,  or 
transformations  of  selenium  resulting 
from  the  supplementation  of  animal 
feeds.  Additionally,  both  the  laboratory 
and  field  data  bases  on  effects  of 
selenium  are  of  limited  usefulness.  Few 
studies  control  for  the  identity  of  the 
form  of  selenium  evaluated.  The  limited 
available  information  suggests  that 
various  chemical  forms  of  selenium 
have  not  been  tested  at  all. 
Selenomethionine  is  commonly  used  as 
a  surrogate  of  undefined 
organoselenium  exposures,  even  though 
the  hterature  indicates  that  there  are 
many  selenium-containing  amino  adds 
and,  further,  that  most  dietary  exposures 
to  organoselenivun  forms  in  the 
environment  would  be  as  selenium- 
containing  proteins  (Ref.  55). 

Peterson's  (Refs.  51  and  52)  and 
Skorupa's  (Ref.  10)  approaches  to  setting 
selenium  water  quality  criteria  for  total 
selenium  concentrations  protective  of 
wildlife  are  unsatisfactory,  in  Ught  of 
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the  requirement  for  seleniuni  shown  in 
fireshwater  invertebrates,  flsh  and 
waterfowl,  and  the  variable 
bioavailability  of  the  various  selenium 
forms.  Approaches  used  to  set  water 
quality  goals  for  xenobiotic  com[>ounds. 
such  as  polychlorinated  biphenyls 
(PCB's).  might  be  misleading  or  simply 
wrong  for  selenium.  In  the  case  of 
seleniiun,  it  appears  that  the  water 
quality  criteria  being  considered, 
perhaps  less  than  1  ppb  (Ref.  10).  may 
oe  below  the  selenium  nutritional 
requirement  for  the  optimum  health  of 
some  fireshwater  creatures  (Ref.  56).  In 
addition,  this  level  is  lower  than  the 
amounts  of  selenium  found  in  rainwater 
(Ref.  6).  Attempting  to  set  a  water 
concentration  based  on  a  measurement 
of  total  selenium  that  will  provide  for 
safety  of  the  entire  ecosystem  has 
questionable  merit,  as  water 
concentration  would  appear  to  correlate 
poorly  with  the  total  quantities  of 
seleniiun  moving  through  the 
ecosystem.  This  selenium  flux  and 
accimiulation  in  various  environmental 
compartments  is  controlled  by  both 
inorganic  and  biologic  factors.  Lastly. 
the  use  of  Kesterson  Reservoir  data  as 
the  predominant  basis  for  preparing 
water  quality  goals  for  the  nation  as  a 
whole  ignores  the  unique  biological  and 
geological  characteristics  of  that 
watershed  and  evaporation  pond 
systems. 

In  sum.  both  Geld  and  laboratory  data 
on  selenium  are  sufficient  to  show  the 
deficiencies  in  the  approaches  used  by 
the  Environmental  Protection  Agency 
(EPA)  and  the  Fish  and  Wildlife  Service 
as  well  as  FDA  in  trying  to  evaluate  the 
potential  environmental  impact  of 
various  selenium  introductions.  The 
current  data  base  is  inadequate  to 
evaluate  the  safety  of  such 
introductions. 

D.  Predictive  Model 

Integration  of  the  above  three  areas 
(environmental  introductions,  fates,  and 
effects)  to  make  predictions  based  on 
relatively  simple  starting  information 
for  conditions  in  local  watersheds- 
ecosystems  should  be  a  goal  for 
management  of  selenium  introductions. 
Although  several  reviews  have 
attempted  a  qualitative  synthesis,  FDA 
is  unaware  of  any  quantitive  selenium 
cycling  model,  for  organic  or  inorganic 
forms  of  selenium,  that  is  in  existence 
or  under  development.  Quantitative 
models  are  necessary  to  predict  the 
concentrations  and  forms  of  selenium 
that  can  be  expected  under  a  variety  of 
environmental  conditions.  This  type  of 
predictive  model  can  then  be  used  to 
identify  areas  sensitive  to  selenium 
introductions.  A  predictive  model  must 


adequately  describe  the  environmental 
concentrations  of  inorganic,  organic, 
and  volatile  forms  of  selenium. 

The  Center  for  Exposure  Assessment 
Modeling  (CEAM)  of  EPA  has  available 
environmental  software  for  exposure 
assessment  modelmg  (Ref.  57)  that 
could  be  useful  in  developing  a 
complete  quantitative  selenium  cycling 
model.  The  Metals  Speciation  Model  or 
MINTEQA2  is  an  equilibrium  chemical 
speciation  model  for  dilute  aqueous 
systems  and  can  be  used  to  calculate  the 
mass  distribution  at  equilibrium  among 
dissolved,  adsorbed  and  solid  phase 
systems  under  a  variety  of  water  and 
soil  conditions.  The  chemical  species 
distribution  within  each  phase  is  also 
calculated.  MINTEQA2  can  be  used  for 
both  surface  water  and  ground  water 
problems  where  speciation  and  mobiUty 
are  of  concern.  Equilibrium 
thermodynamic  calculations,  however, 
do  not  accurately  predict  the  chemical 
speciation  of  selenium  because  of  the 
influence  of  biological  processes.  As 
discussed  in  sections  in.A.  and  B.  of 
this  docxunent,  the  forms  of  organic 
selenium  in  animal  wastes  and  the 
subsequent  microbial  conversions  of 
selenium  in  animal  wastes  and  manured 
agricultural  fields  are  expected  to  be 
significant.  Due  to  the  very  limited  data 
on  the  forms  and  reaction  kinetics  of 
organic  selenium  species,  the  use  of 
equilibrium  thermodynamics  to  model 
the  speciation  of  selenium  firom  the  use 
as  animal  supplements  is  questionable. 
The  MINTEQA2  model  could  be  useful 
only  if  it  assumed  that  selenium  in 
animal  wastes  and  soils  are  present  as 
inorganic  forms  and  that  the  biological 
conversions  of  selenium  is  negligible. 
Without  additional  data  on  the 
contribution  of  organic  forms  of 
selenium  and  information  on  the 
reaction  kinetics  of  organic  selenium 
species,  this  model  cannot  be  validated. 

EPA's  Exposure  Analysis  Modeling 
System  (EXAMS)  is  an  interactive 
modeling  system  that  conducts 
evaluation  and  error  analysis  of  the 
probable  aquatic  fate  of  synthetic 
organic  chemicals.  It  can  handle 
inorganic  species  to  a  limited  extent. 
The  validity  of  the  model  is  dependent 
on  providing  accurate  input  parameters 
(chemical  loading,  molecular  weight. 
solubiUty.  sediment-sorption  and 
biosorption,  volatilization,  photolysis, 
hydrolysis,  oxidation, 
biotransformation,  system  geometry, 
and  hydrology).  EXAMS  accepts 
standard  water  quality  parameters  and 
system  characteristics  and  chemical 
datasets. 

EXAMS  has  been  designed  to  provide 
information  on  trace-level 
contamination  of  aquatic  ecosystems 


that  result  from  long-term  chemical 
loading  and  thus  could  be  of  value  in 
modeling  the  fote  of  selenium  in  aquatic 
systems  from  runoff  or  soil  leachate.  As 
indicated  above,  however,  the  validity 
of  the  model  is  dependent  on  providing 
accurate  input  parameters  for  organic 
selenium  forms.  There  is  a  general  lack 
of  information  on  not  only  the  type  of 
organic  forms  that  enter  the 
environment  but  also  on  the  reactions 
and  transformations  that  alter  the.  forms 
and  concentrations. 

Thus,  there  are  two  major  limitations 
that  must  be  addressed  in  order  to 
adequately  use  models  for  describing 
the  cycling  of  selenium  in  the 
environment.  There  is  a  lack  of  data  on 
reaction  kinetics  and  transformations  of 
selenium  species  among  organic  forms 
and  between  organic  and  inorganic 
forms.  Second,  there  is  little  if  any 
information  on  the  forms  and 
concentrations  of  selenium  that  are 
present  in  animal  wastes  from  animals 
receiving  selenium  supplementation 
and  the  waste  management  systems 
used  to  treat  these  wastes.  This 
information  is  critical  for  the 
development  of  accurate  predictions. 

E.  Summary 

The  worst-case  analysis  employed  by 
FDA  in  predicting  the  potential 
environmental  impacts  of  the  1987 
amendments  is  inadequate  because  it 
cannot  be  validated,  i.e..  it  may  either  be 
correct  or  incorrect.  A  more  detailed 
analysis,  based  on  more  data  and  fewer 
assumptions  and  calculations  is  needed. 
The  information  submitted  to  FDA  as 
part  of  this  proceeding  and  the 
information  that  FDA  found  in  the 
scientific  literature  are  inadequate  to 
determine  the  concentrations  and  forms 
of  selenium  compoimds  introduced  into 
the  environment  in  waste  from  animals 
receiving  selenium  supplements, 
inadequate  to  predict  the  effect  of 
animal  waste  management  practices  on 
the  concentrations  and  forms  of 
selenium  present,  and  inadequate  to 
predict  the  environmental  fate  of 
various  selenium  compounds  under  the 
variety  of  biogeochemical  conditions 
exp>erienced  in  the  United  States.  Thus, 
an  exposure  assessment  for  various 
environmental  conditions  cannot  be 
prepared.  Environmental  toxicology 
data  that  control  for  all  the  chemical 
forms  of  selenium  that  may  be 
introduced  into  the  environment  were 
not  submitted.  The  applicability  of  field 
studies  in  areas  affected  by  large 
quantities  of  geological  or 
anthropogenic  selenium  (not  from 
animal  wastes)  to  areas  currently 
producing  selenium-deficient  crops  is 
questionable.  A  predictive  model  that 
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could  be  used  to  identify  areas  sensitive 
to  selenium  introductions  and  facilitate 
management  of  selenium  introductions 
from  all  sources,  including  animal 
waste,  cannot  be  prepared  and  validated 
with  the  current  scientific  data  base. 
Mitigations  designed  to  avoid  selenium 
introductions  into  selenium-sensitive 
ecosystems  or  watersheds  can  therefore 
not  be  effectively  implemented  in  a 
manner  that  also  ensures  appropriate 
selenium  use  in  deficient  areas. 

A  basic  problem  with  the  available 
environmental  introductions,  fate,  and 
effects  studies  for  selenium  is  the 
apparent  absence  of  a  consistent, 
reliable  analytical  method  or  methods 
that  can  be  used  to  detect  the  various 
selenium  chemical  species,  both 
inorganic  and  organic,  in  environmental 
media.  Methods  reported  do  not  appear 
to  be  validated,  and  there  does  not 
appear  to  be  a  basis  for  comparing 
values  obtained  using  dlH^erent 
methods.  Analytical  methodology  needs 
must  be  convincingly  addressed  before 
much  of  the  necessary  environmental 
research  can  be  undertaken. 

FDA's  evaluation  of  the  available 
information  is  consistent  with  the 
official  position  on  the  matter  received 
from  DOI  (Ref.  5).  Although  EPA  did  not 
provide  its  evaluation  of  the  1987 
FONSI  and  EA  to  the  record,  EPA 
completed  an  evaluation  (Ref.  58)  on 
December  10, 1992,  in  response  to  a 
request  by  Congressman  John  Dingell, 
Chairman  of  the  House  Subcommittee 
on  Oversight  and  Investigations.  EPA's 
findings  support  gathering  additional 
information  and  reevaluation  of  the 
environmental  documents  for  the  1987 
amendments.  Therefore,  the  decision  in 
this  docimient  is  consistent  with  the 
findings  of  EPA  as  well  as  DOI. 

rv.  Other  Alternatives  Considered 

Objections  to  the  1987  amendments 
and  comments  on  the  1989  notice 
included  requests  that  FDA  hold  a 
formal  evidentiary  hearing  on  the 
environmental  issues,  stay  the  1987 
amendments,  and/or  prepare  an  EIS. 
These  requests  were  considered  by  FDA 
in  determining  the  appropriate  course  of 
action  to  resolve  the  environmental ' 
issues  raised.  In  addition,  as  discussed 
in  the  June  1992  notice,  FDA  considered 
a  partial  stay  of  the  1987  amendments 
in  so  far  as  Uiey  permitted  an  increase 
to  0.3  ppm  of  selenium  supplementation 
in  the  Western  United  States  (states 
west  of  and  including  North  Dakota, 
South  Dakota,  Nebraska,  Kansas, 
Oklahoma,  and  Texas).  Each  of  the 
alternatives  to  stay  the  1987 
amendments  is  moot.  Additional 
reasons  for  rejecting  the  alternatives  are 
set  out  below. 


A.  Hearing  I 

The  criteria  fo*  deciding  whether  to 
grant  or  deny  a  \  earing  in  a  food 
additive  proceec  ing  are  set  out  and 
discussed  in  detiil  in  the  1992  decision 
document  (57  FI".  33244  at  33245).  In 
essence,  those  aiteria  provide  that  a 
hearing  is  not  re<]uired  where  there  is  no 
material  factual  ilispute  over  which  a 
meaningful  hear  ng  might  be  held. 
Pineapple  Growtrs  Ass'n  v.  FDA,  673 
F.2d  1083,  1085  9th  Qr.  1982).  That  is 
the  case  here.  As  a  legal  matter,  the 
National  Enviror  mental  Policy  Act,  42 
U.S.C.  4321  et  seq.  supplements  the  act 
[Environmental  iJe/ense  Fund  v. 
Mathews,  410  F.  Supp.  336  (D.D.C 
1976);  see  Marsh  ill  Minerals,  Inc.  v. 
FDA,  661  F.2d4(  9.  424  (5th  Qr.  1981)), 
and  an  agency's  IXDNSI  and  the  EA  on 
which  the  PONS  is  Iwsed  must  be 
adequate  (see  Foundation  on  Economic 
Trends  v.  Heckle'.  756  F.2d  143  (D.C 
Dr.  1985)).  As  a  actual  matter,  there  is 
no  genuine  and  s  ibstential  dispute  that 
the  FONSI  and  tl  e  EA  for  the  1987 
amendments  are  inadequate.  Moreover, 
the  data  and  infomation  that  are 
available,  if  accepted  as  accurate,  would 
not  be  sufficient  to  permit  an  adequate 
environmental  analysis  (§  12.24(b)(3)), 
and  the  data  and  information  that  are 
necessary  to  do  an  adequate 
environmental  analysis,  though 
identifiable,  are  not  available 
(§  12.24(b)(2)  (21  3FR  12.24(b)(2)). 
Therefore,  the  requests  for  a  hearing  are 
denied. 

B.  Preparation  of  m  EIS  . 

Preparation  of  sn  EIS  without 
improved  seleniun  environmental 
information  woul  i  not  be  expected  to 
yield  improved  decisionmaking, 
consistent  with  the  goals  of  the  National 
Environmental  Policy  Act.  The 
information  in  the  record  demonstrates 
that  using  the  curent  data  base  and 
making  assumpticns  where  data  are 
missing  leads  to  interpretations  of 
potential  enviromiental  impact  across 
the  entire  spectrum  from  no  impacts 
expected  to  significant  impacts 
expected.  Conseqi  en'.ly,  FTDA  has 
determined  that  tt  e  preparation  of  an 
EIS  would  not  be  helpful  at  this  time. 

C.  Stay  of  the  1987  Amendments  in  the 
Western  United  Stites 

In  the  June  1992  notice  (57  FR  28606 
at  28608),  FDA  discussed  the  geological 
factors  present  in  the  Western  United 
States  that  favor  the  conversion  of 
selenium  to  more  bioavailable  and 

Eotentially  more  toxic  forms.  FDA 
elieved  that  the  worst-case 
assumptions  in  the  FONSI  and  the  EA 
might  not  be  adeqi.ate  to  assess  the 


environmental  safety  of  additional 
introductions  of  selenium  into 
ecosystems  where  selenium  is  already 
abundant  and  bioavailable.  Conversely, 
FDA  suggested  that  the  potential  for  an 
adverse  environmental  impact  as  a 
result  of  selenium  supplementation 
might  be  low  in  the  Eastern  United 
States  because  geological  factors  present 
there  favor  the  formation  of  selenium 
forms  that  are  generally  water  insoluble 
and  of  low  bioavailability.  In  these 
areas,  FDA  tentatively  concluded  that 
the  worst-case  analysis  might  be 
adequate  to  assess  the  environmental 
impact. 

However,  after  reviewing  the 
information  submitted  in  response  to 
the  June  1992  notice,  the  agency  has 
concluded  that  there  is  insufficient 
information  to  address  the  potential  for 
significant  impacts  in  the  Eastern 
United  States  as  well  as  the  Western 
United  States.  The  amount  and  type  of 
missing  information,  as  discussed  in 
section  in.  of  this  document,  preclude 
the  agency  from  preparing  a  new  EA 
and  FONSI  for  the  Eastern  United  States 
or  accepting  as  adequate  for  the  Eastern 
United  States  the  EA  and  FONSI 
prepared  for  the  1987  amendments. 
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VI.  Agency  Action 

For  the  reasons  discussed  previously 
in  this  document,  the  1987 
amendments,  the  1989  amendment,  and 
corresponding  aDss-Feferences  are 
stayed.  As  a  result  of  the  stay  of  the 
1987  amendments,  the  maximum 
permitted  use  levels  of  selenium  in 
animal  feeds  will  return  to  those  levels 
pennitted  before  FDA  issued  the 
amendments.  FDA  is  exercising 
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enforcement  discretion  and  will  not  take 
regulatory  action  against  feeds  marketed 
in  compliance  writh  the  1987 
amendments  for  a  period  of  1  year  to 
facilitate  an  orderly  implementation  of 
the  stay  of  the  1987  amendments  and  a 
smooth  transition  to  the  maximum  use 
levels  permitted  before  issuance  of  the 
1987  amendments.  Consistent  with  this, 
the  agency  will  exercise  its  enforcement 
discretion  and  not  take  regulatory  action 
against  the  sale  or  use  of  selenium  bolus 
which  complies  with  the  1989 
amendments  for  a  period  of  8  montlis. 
The  1987  and  1989  amendments  to 
§  573.920  are  stayed  on  September  13, 
1993.  Conforming  amendments  in 
§§  558.258  and  558.311  are  also  being 
stayed  to  reflect  the  changes  in 
§573.920.  . 

List  of  Subjects 

21  CFR  Part  558 
Animal  drugs,  Animal  feeds. 


21  CFR  Part  573 

Animal  feeds,  F  xkI  additives. 

Therefore,  unde  •  the  Federal  Food, 
Drug,  and  Cosmetic  Act,  the  National 
Environmental  Po.  icy  Act,  and  under 
authority  delegated  to  the  Commissioner 
of  Food  and  Drugs  21  CFR  parts  558 
and  573  are  amenced  as  follows: 

PART  55&-NEW  /iNIMAL  DRUGS  FOR 
USE  IN  ANIMAL  FIIEDS 

1.  The  authority  :itation  for  21  CFR 
part  558  continues  to  read  as  follows: 

Authority:  Sees.  51 1,  701  of  the  Federal 
Food.  Drug,  and  Cosn  etic  Act  (21  U.S.C 
360b,  371). 

$558,258    [Amendecl 

2.  Section  558.25  3  Fenbendazole  is 
amended  in  paragnpb  (c)(3)(iv)(C)  by 
removing  the  last  s(  ntence. 

§558.311    [AmendeO] 

3.  Section  558.31  i  Lasalocid  is 
amended  in  paragraph  (e)(2)(i),  in  the 


footnote  to  the  table  by  removing  the 
fourth  sentence. 

PART  573— FOOD  ADDfTIVES 
PERMTTTED  IN  FEED  AND  DRINKING 
WATER  OF  ANIMALS 

4.  The  authority  citation  for  21  CFR 
part  573  continues  to  read  as  follows: 

Authority:  Sees.  201. 402. 409  of  the 
Federal  Food,  Drug,  and  Cosmetic  Act  (21 
U.S.C  321,  342,  348). 

5.  The  amendments  to  §  573.920  that 
were  published  in  the  Federal  Register 
of  April  6,  1987  (52  FR  10887);  June  4, 
1987  (52  FR  21001);  and  April  10, 1989 
(54  FR  14214),  respectively  are  stayed 
until  further  notice. 

Dated:  Septeml>er  3. 1993. 
Michael  R.  Taylor. 
Deputy  Commissioner  for  Policy. 
(PR  Doc  93-22277  Filed  9-10-93;  8:45  am) 
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DEPARTMENT  OF  JUSTICE 

Bureau  of  Prisons 

28  CFR  Part  527 
RIN1120-AA08 

Control,  Custody,  Care,  Treatment  and 
instruction  of  Inmates;  Transfer  of 
Offenders  to  or  From  Foreign 
Countries 

AGENCY:  Bureau  of  Prisons,  Justice. 
ACTION:  Final  rule. 

SUMMARY:  This  document  amends 
Bureau  of  Prisons  regulations  on 
Transfer  of  Offenders  to  or  from  Foreign 
Countries  by  making  nomenclature 
changes  regarding  office  designations 
and  court  officials,  by  making  various 
editorial  or  organizational  changes,  by 
clarifying  procedures  regarding  hearings 
before  the  Parole  Commission,  by 
designating  the  authorizing  official  for 
the  selection  of  escorts,  and  by 
incorporating  statutory  changes 
regarding  parole  eligibility  and  the 
establishment  of  release  dates.  These 
amendments  are  necessary  to  update 
Bureau  regulations  with  respect  to 
agency  procedures  and  department 
organization  and  to  clarify  the  statutory 
requirement  that  American  inmates 
returning  from  other  countries  who 
committed  their  offense  on  or  after 
November  1, 1987  are  not  immediately 
eligible  for  parole  but.  rather,  are 
entitled  to  have  release  dates  set  by  the 
Parole  Commission  upon  application  of 
the  guidelines  promulgated  by  the 
United  States  Sentencing  Commission. 
EFFECTIVE  DATE:  September  13,  1993. 
ADDRESSES:  Office  of  General  Counsel, 
Bureau  of  Prisons,  HOLC  room  754.  320 
First  Street.  NW.,  Washington,  DC 
20534. 

FOR  FURT>1ER  INFORMATION  CONTACT:  Roy 
Nanovic,  Office  of  General  Counsel, 
Bureau  of  Prisons,  phone  (202)  514- 
6655. 

SUPPLEMENTARY  INFORMATION:  The 
Bureau  of  Prisons  is  amending  its 
regulations  published  on  December  4, 
1981  (46  FR  59507)  and  amended  on 
January  19.  1983  (48  FR  2502)  on  the 
transfer  of  inmates  to  or  from  foreign 
countries.  Specifically,  a  foreign 
inmate's  request  for  transfer  to  another 
country  was  previously  reviewed  by  the 
Office  of  International  Affairs.  Criminal 
Division,  Department  of  Justice.  These 
requests  are  now  being  handled  by  the 
Office  of  Enforcement  Operations, 
Criminal  Division,  International 
Prisoner  Transfer  Unit,  Department  of 
Justice.  Examples  of  required 
documentation  accompanying  inmates 


being  transported  to  other  countries 
have  been  revised  to  refiect  agency 
procedures  for  management  of 
paperwork.  Prior  to  the  inmate's 
transfer,  he  or  she  shall  receive  a 
verification  bearing  before  a  U.S. 
Magistrate  or  U.S.  District  Court  Judge. 
Formerly,  the  regulations  in  §  527.45 
used  the  word  "transport"  or 
"transported"  throughout;  as  revised, 
this  section  now  also  uses  the  word 
"escort"  or  "escorted".  This  change  is 
editorial  in  nature,  and  represents  no 
change  in  policv. 

Previously,  Lf.S.  citizen  inmates 
transferred  from  a  foreign  country  to  the 
U.S.  were  by  law  immediately  eligible 
for  parole.  "The  regulations  now  reflect 
that  only  those  U.S.  citizen  inmates 
transferred  from  a  foreign  country  to  the 
U.S.  who  committed  their  offense  before 
November  1.  1987.  are  by  law 
immediately  eligible  for  parole.  Those 
U.S.  citizen  inmates  returning  to  the 
U.S.  who  committed  their  offenses  on  or 
after  November  1. 1987,  are  to  receive  a 
hearing  before  the  Parole  Commission 
within  120  days  of  entry  into  the  United 
States,  or  as  soon  as  practicable, 
pursuant  to  18  U.S.C.  §  4106A  and  28 
CFR  2.62. 

The  authorizing  official  for  the 
selection  of  escorts  for  offenders  being 
received  from  other  countries  had  been 
the  Warden.  As  amended,  newly 
designated  §  527.46  now  designates  the 
Assistant  Director.  Correctional 
Programs  Division,  as  the  authorizing 
official.  This  is  intended  to  allow  for  the 
more  efficient  use  of  staff. 

In  addition,  various  editorial 
amendments  have  been  made  for 
stylistic  or  organizational  reasons. 
Former  §  527.46  has  been  redesignated 
as  §  527.42,  and  former  §§  527.42 
through  527.45  have  been  accordingly 
redesignated  as  §§  527.43  through 
527.46.  Minor  changes  in  wording  or 
punctuation  have  been  made  in  the 
introductory  text  of  §  527.41  and  in 
paragraphs  (c),  (d),  (e),  (g),  (h)  of  newly 
designated  §  527.44. 

Because  these  amendments  pertain  to 
agency  management  or  are  editorial  in 
nature,  the  Bureau  finds  good  cause  for 
exempting  the  provisions  of  the 
Administrative  Procedure  Act  (5  U.S.C. 
553)  requiring  notice  of  proposed 
rulemaking,  the  opportunity  for  public 
comment,  and  delay  in  effective  date. 
Members  of  the  public  may  submit 
comments  concerning  this  rule  by 
writing  to  the  previously  cited  address. 
These  comments  will  be  considered  but 
will  receive  no  response  in  the  Federal 
Raster. 

The  Bureau  of  Prisons  has  determined 
that  this  rule  is  not  a  major  rule  for  the 
purpose  of  E.O.  12291.  After  review  of 


the  law  and  regulations,  the  Director, 
Bureau  of  Prisons  has  certified  that  this 
rule,  for  the  purpose  of  the  Regulatory 
Flexibility  Act  (Pub.  L.  95-354),  does 
not  have  a  significant  impact  on  a 
substantial  number  of  small  entities. 

List  of  Subiects  in  28  CFR  Part  527 

Prisoners;  Aliens. 
Kathleen  M.  Hawk, 
Director,  Federal  Bureau  of  Prisons. 

Accordingly,  pursuant  to  the 
rulemaking  authority  vested  in  the 
Attorney  General  in  5  U.S.C.  552(a)  and 
delegated  to  the  Director,  Bureau  of 
Prisons  in  28  CFR  0.96(p),  part  527  in 
subchapter  B  of  28  CFR.  chapter  V  is 
amended  as  follows: 

SUBCHAPTER  B-INMATE  AOMtSSiON, 
CLASSIFICATION,  AND  TRANSFER 

PART  527— TRANSFERS 

1.  The  authority  citation  for  28  CFR 
part  527  is  revised  to  read  as  follows, 
and  all  other  authority  citations  in  the 
part  are  removed: 

Authority:  5  U.S.C  301: 10  U.S.C  858: 18 
U.S.C  3565.  3569.  4001.  4042.  4081.  4082 
(Repealed  in  part  as  to  offenses  committed  on 
or  after  November  1. 1987),  4100-4115. 
4161-4166.  4201-4218.  5003.  5006-5024 
(repealed  October  12, 1984  as  to  offenses 
committed  after  that  date):  28  U.S.C  509. 
510;  28  CFR  0  95-0.99. 

2.  In  §  527.41,  the  introductory  text  is 
revised  to  read  as  follows: 

i  527.41     Definitions. 

For  the  purpose  of  this  rule  the 
following  definitions  apply. 


%%  527.42  through  527.46    [Redesignated  as 
%i  527.43-627.46  and  527.42.] 

3.  Sections  527.42,  527.43.  527.44, 
527.45,  and  527.46  are  redesignated 
respectively  as  §§  527.43,  527.44, 
527.45,  527.46.  and  527.42. 

4.  In  newly  designated  §  527.44, 
amend  paragraph  (h)(2)  by  revising  the 
second  sentence  and  amend  paragraph 
(g)  by  revising  the  third  sentence  to  read 
as  set  forth  below,  and  make  the 
following  nomenclature  changes: 

(a)  In  paragraph  (c),  remove  the  words 
"Office  of  International  Affairs  (OLA), 
Criminal  Division"  and  add,  in  their 
place,  the  words  "Office  of  Enforcement 
Operations  (OEO),  Criminal  Division, 
International  Prisoner  Transfer  Unit,". 

(b)  In  paragraphs  (c),  (d)  introductory 
text,  (d)(1),  (d)(2).  and  (e),  revise  the 
phrase  "Correctional  Programs 
Division"  to  read  "Correctional 
ProCTams  Division,". 

(c)  In  paragraphs  (d)  introductory  text, 
(d)(1),  and  (e),  remove  "OLA"  and  add, 
in  its  place,  "OEO". 
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(d)  In  paragraph  (g).  remove  the  words 
"U.S.  Magistrate  or  U.S.  Judge  or  other 
appointed  U.S.  ofTicial"  and  in  their 
place,  add  "U.S.  Magistrate  ludge  or 
U.S.  District  Court  Judge". 

i  527.44    Transfer  of  Bureau  of  Prisons 
Inmates  to  other  countries. 


(g)  •   '   *  When  requested,  the 
Warden  shall  allow  counsel  to  interview 
the  inmate  prior  to  the  hearing. 

(hj*  •  • 

(2)  •   •   *  The  Warden  shall  assure 
that  required  documentation  (for 
example,  proof  of  citizenship  and 
appropriate  travel  documents! 
accompanies  each  inmate  transported. 

5.  In  newly  designated  §527.46. 
paragraphs  (b)  and  (c)(3)  are  revised  to 
read  as  follows: 


§  527.46    Receiving  Un  <  ed  States  citizens 
from  other  countries. 


(b)  The  Assistant  Di 
Correctional  Programs 
direct,  in  writing,  spec 
preferably  staff  who  sp 
of  the  treaty  nation,  to 
offender  from  the  tran 
to  the  admission  instit 
directive  shall  cite  28 
authority  to  escort  the 
the  admission  institut: 
accept  the  inmate  (for 
inmate  escorted  to  a  n 
the  Warden  shall  maki 
housing  requirements 

(c)*  *  * 

(3)  NoUfy  the  U.S.  P 
of  the  inmate's  arrival 
returning  from  other  c 


ector. 

Division,  shall 
ific  staff, 
eak  the  language 
escort  the 
porting  country 
ation.  The 
::FR  0.96b  as  the 
offender.  When 
on  is  not  able  to 
example,  a  female 
ale  institution), 
'  appropriate 
with  a  nearby  jail. 

arole  Commission 
Inmates 
ountries  are  by 


law  immediately  eligible  for  parole  if 
they  committed  their  offense  prior  to 
November  1. 1987.  Prisoners  who 
committed  their  foreign  offense  on  or 
after  November  1. 1987  are  to  receive  a 
hearing  before  the  Parole  Commission 
within  120  days  of  entry  into  the  United 
States,  or  as  soon  as  practicable, 
pursuant  to  18  U.S.C  4106A  and  28 
CFR  2.62.  Staff  at  the  admission 
institution  shall  determine  if  each 
inmate  received  at  that  institution 
should  be  retained  at  the  admission 
institution  for  the  initial  hearing  before 
the  Parole  Commission  or  promptly 
transferred  to  a  more  appropriate 
institution. 
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Proclamatioii  6588  of  Septembar  9,  1993 
National  D.A.ILE.  Day,  1993  and  1994  Jl 

By  th«  President  of  ths  United  States  of  America 

A  Proclamation  ^ 

America's  young  people  face  some  daunting  challenges.  One  of  the  most 
difficult  decisions  they  have  to  make  is  whether  or  not  to  use  drugs.  The 
signals  they  receive  iii  this  country,  where  only  5  percent  of  the  world's 
population  consumes  ftpproximately  50  percent  of  the  world's  illegal  drugs, 
often  encourage  them  to  gamble  away  their  future  on  the  false  security 
of  momentary  escape. 

In  the  knowledge-based  world  of  today,  their  future,  as  well  as  the  future 
of  America,  rests  on  education.  The  successes  in  Europe  and  Asia  have 
taught  us  that  the  naion  most  equipped  to  compete  in  the  21st  century 
will  be  the  nation  that  can  best  educate  its  children.  Our  students  must 
be  properly  prepared  to  enter  school  and  encouraged  to  complete  their 
studies.  They  must  be  laught  responsibility  for  themselves  and  their  commu- 
nity. They  must  be  first  in  math  and  science,  as  well  as  in  literacy  and 
vocational  skills.  Perhaps  most  important,  they  must  be  given  safe  classrooms, 
where  they  are  free  tD  hope  for  a  bright  hiture  and  where  they  are  not 
bound  in  fear  to  a  dark  present. 

Our  National  Educatioa  Goals  were  formulated  to  give  America's  educators, 
parents,  and  students  solid  objectives  in  the  field  of  education.  Goal  6 
of  the  National  Education  Goals  demands  that  we  develop  safe,  disciplined, 
and  drug-free  schools  by  the  )ear  2000.  My  Goals  2000:  Educate  America 
Act  provides  the  framework  for  our  educators  to  reach  all  of  these  goals, 
but  until  we  are  successful  £t  achieving  Goal  6,  we  will  be  unable  to 
implement  any  of  our  c  ther  education  objectives. 

Drug  Abuse  Resistano  Education  (D.A.R.E.),  a  program  developed  by  the 
Los  Angeles  Police  Department  and  the  Los  Angeles  Unified  School  District 
to  prevent  drug  use,  low  reaches  25  million  students  from  Kindergarten 
to  12th  grade  in  all  50  states.  7  his  program  also  touches  youth  in  Australia, 
New  Zealand,  American  Samca,  Canada,  Puerto  Rico,  the  Virgin  Islands, 
Costa  Rica,  Mexico,  Biazil,  Hungary,  and  Department  of  Defense  Dependent 
Schools  worldwide. 

Taught  by  veteran  pol  ce  officers,  D.A.R.E.  aims  to  prevent  substance  abuse 
among  school-age  children  by  providing  accurate  information  about  alcohol 
and  drugs,  by  teachini;  decision-making  skills,  by  educating  students  about 
the  consequences  of  tl:eir  actions,  and  by  building  self-esteem.  Our  students 
often  need  the  influence  and  attention  of  these  dedicated  officers  to  combat 
the  peer  pressure  they  face  every  day  on  the  streets. 

In  recognition  of  this  anti-drug  program's  promotion  of  cooperation  among 
law  enforcement,  schcols,  officials,  students,  and  parents,  the  Congress,  by 
Senate  Joint  Resolution  99,  has  designated  September  9,  1993,  and  AprU 
21,  1994,  as  "National  D.A.R.3.  Day"  and  has  requested  the  President  to 
issue  a  proclamation  in  observance  of  these  days. 
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NOW.  THEREFORE,  I,  WILUAM  J.  CLINTON,  President  of  the  United  States 
of  America,  do  hereby  proclaim  September  9,  1993,  and  April  21.  1994. 
as  National  Dj\.R.E.  Day.  I  call  upon  the  people  of  the  United  States, 
government  officials,  educators,  and  volunteers  to  observe  the  day  with 
appropriate  programs,  ceremonies,  and  activities. 

IN  WITNESS  WHEREOF.  I  have  hereunto  set  my  hand  this  ninth  day  of 
September,  in  the  year  of  our  Lord  nineteen  hundred  and  ninety-three, 
and  of  the  Independence  of  the  United  States  of  America  the  two  hundred 
and  eighteenth. 
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TWe  Stock  Numtor  Prtc* 
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101) {869-019-OOOOW)) 17.00 


..  (M9-019-00003-«) 


S.50 
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I200-€nd,  6  (6 

Pesenred) _ (669-019-O0006-2) . 21.00 

7  PAfftft* 

0-26  ....*...._ (869-019-00007-1) 20.00 

27-45  (869^19-00008-9) UJOO 

46-61 „ (869-01W)0009^7)  ....„  20J0O 

52  ..„ — (869-019-00010-1) 284X) 

5J-209 _ (869^19^00011^ 21.00 


210-299 (869^19^)0012-7) 

300-399 (869-019^)0013-5) 

400-699 (669-0194)0014-3) 

700-899 (869-019^)0015-1) 

900-999 (869-019-00016-fl) 

1000-1059  _ (869-019-00017-8) 

1060-1119 (869-019-00018-6) 


30.00 
15.00 
17.00 
21.00 
33.00 
20A) 
13.00 


112&-1199  (869-019-OOOlW) 11.00 


1200-1499 (869-019HD0020-6) 

1500-1899 (869^19-00021-6) 

1900-1939 _ (869-019-00022^) 

1940-1949 (869-019-00023-2) 

1950-1999 _ (869-019-00024-1) 

2000-€nd (869-0 1W)0025-9) .... 

8 (869-019^00026-7)  ... 

9  Parts: 

1-199  (869-019-00027-5)  .... 

200-€nd  ..- (869-019-00028-3)  .... 

10  Parts: 

0-50 (869-019-00029-1)  .... 

51-199 (869-0194)0030-5)  „.. 

200-399  ...„ (869-0194)0031-3)  „„ 

400^99 (869-019-00032-1) .... 

500-End  (86W)19-0003J-0) .... 

11 „„...  (8694)19-00034-*)  _., 

12  Parts: 

1-199 


27SX} 
UJOO 
13.00 
27.00 
32.00 
\2J0O 


27.00 
21.00 

29.00 
21.00 
15.00 
20  A) 
33.00 

\ZSXi 


200-219 (869-019-00036-4) 

220-299 (869-019-00037-2) 

30(M99 (869-01W)0038-l) 

500-599 (869-019-00039-9) 

60(Hnd (869-01  W)004O-2) 

13  „ (869-0194)0041-1) 


(869-019-00035-6) 11.00 

15.00 
26.00 
21J)0 
19.00 
28.00 

28.00 


Jon.  1,  1993 

<Jan.  1,1993 
Jan.  1,1993 

Jan.  1. 1993 
Jon.  1. 1993 

Joa  1,1993 

Joa  1,1993 
Jaa  1, 1993 
Jarv  1.  1993 
Jan.  1,  1993 
Joa  1,  1993 
Joa  1,  1993 
Jan.  1, 1993 
Joa  1.  1993 
Joa  1.  1993 
Joa  1.  1993 
Joa  1, 1993 
Joa  1.  1993 
Jaa  1, 1993 
Joa  1, 1993 
Joa  1, 1993 
Joa  1,  1993 
Jan.  1,  1993 
Joa  1,  1993 
Jan.  1. 1993 


20.00       Jan.  1.  1993 


Jan.  1, 1993 
Joa  1,1993 

Joa  1.  1993 
Jaa  1. 1993 
Joa  1,  1993 
Jaa  I,  1993 
Jaa  1.  1993 

Jaa  1,  1993 

Jan.  1,  1993 
Jaa  1, 1993 
Jan.  1, 1993 
Jan.  1, 1993 
Joa  1.  1993 
Joa  1.  1993 

Jaa  1,  1993 


TMe 

14  Parts: 

1-59 

60-139 

140-199 

200-1199 

1200-End 

15  Parts: 

0-299  ....» 

300-799 

800-End  

16  Parts: 

0-149  

150-W9 

1000-End 

17Pnls: 

1-199  „ 

200-239 

240-End  

18  Parts: 

1-149  

150-279 —....».... 

280-399 ....!.!!!!! Z. 

400-£nd  

19  Parts: 

1-199  _ 

20  Parts: 

1-399 „ 

400499 

500-End  

21  Parts: 

1-99  ....„ 

•100-169 

170-199 

200-299  

•XA^9TT  •••••••••■■•»••••«••■••■ 

S^A^^^nf  ••••••■••■••«■•■»•••■••« 

600-799 ............ 

800-1299  

1300-End 

22  Parts: 

1—299  ..„ .......M.... 

300-End  

23  ...„ 

24  Parts: 

0-199  

20O499 

500-699 „.. 

70(^1699  .................... 

1700-End 

25  

26  Parts: 

§§1.0-1-1.60 

§§1.61-1.169 

§§1.170-1.300 

§§1.301-1.400 

§§1.401-1^10... 

§§1441-1.500 

§§liOMM)... 
§§1.641-1.850... 
§§1.851-1.907  ... 
§§1.908-1.1000  , 
§§1.1001-1.1400 
§§1.1401-End  ... 

2-29 

30-39  

4^49  

50-299 „ 

300-499 

500-599 


Stock 
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869-019-00042-9) 29i)0  Joa  1. 

:869-0 19-00043-7) 26.00  Jan.  1, 

869-019-00044-5) 12.00  Joa  1, 

869-019-00045-3) 22.00  Jan.  1, 

869-019-00046-1) 16.00  JO).  1. 

869-019-00047-0)  ..„..  14J)0  Jaa  1, 

869-019-00045-8) 25D0  Jm.  1, 

869-019-00049-6) 19.00  Jan.  1, 

869-019-00050-0) 7.00  Jon.  1. 

869-0194)0051-8) VJOO  Joa  1, 

869-0194)0052-6) 24.00  Jm.  1, 

;8694)  194)0054-2) \&JXi  Apr.  1, 

:8694)1 7-00055-8) 17.00  Apr.  1, 

:869-0194)0056-^ XJOO  June  1, 

8694319-00057-7) 16JJ0  Apr.  1, 

:869-019-0005&-5) \9J0O  Apr.  1, 

869-0194)0059-3) 15.00  Apr.  1. 

8694)194)0060-7) ]0J0O  Apr.  1. 

;8694)  194)0061-5) 35.00  Apr.  1, 

;8694)  194)0062-3) 11.00  Apr.  1, 

8694)1  W)006>-1) 19.00  Apr.  1, 

6694)194)0064-0) 31.00  Apr.  1, 

:8694)19-00065-«) 30.00  Apr.  1, 

8694)194)0066-6) 15.00  Apr.  1, 

8694)194)0067-4)  ..„..  21.00  Apr.  1, 

8694)194)0066-2) 20.00  Apr.  1, 

:86W)194)0069-1) 6.00  Apr.  1, 

86W)lW)007O-4) 34D0  Apr.  1, 

8694)lW)0071-2)  ....„  2\JO0  Apr.  1, 

8694)1W)0072-1) 8.00  Apr.  1, 

8694)194)0073-9) 22.00  Apr.  1. 

6694)194)0074-7) 12.00  Apr.  1. 

;86W)194)0075-5) 30.00  Apr.  1, 

8694)1W)0076-3) 22.00  Apr.  1. 

8694)194)0077-1) 21.00  Apr.  1. 

:8694)194)00764)) 38D0  Apr.  1, 

:8694)194)0079-8) 36.00  Apr.  1, 

:8694)  19-00080-1) 17.00  Apr.  1, 

6694)194)00814)) 39.00  Apr.  1, 

8694)194)0082-6) ]SJ0O  Apr.  1, 

8694)194)0083-6) 31.00  Apr.  1. 


;869-0 194)0084^) 21.00  Apr.  1, 

;869-0 19-00085-2) 37,00  Apr.  1, 

8694)194)0086-1) 2300  Apr.  1. 

8694)194)0087-9) 21  00  Apr.  1, 

;8694)lW)0088-7) 31  00  Apr.  1, 

:8694)  194)0089-5)  2300  Apr.  1, 

6694)19-00090-9) 20.00  Apr.  1, 

:8694)194)0091-7) 24,00  Apr.  1, 

;8694)I94)0092-5) 27.00  Apr.  1, 

:8694)19-00093-3) 26.00  Apr.  1, 

8694)194)0094-1) 22.00  Apr.  1, 

6694)19-00095-0) 3100  Apr.  1, 

8694)194)0096-8) 23.00  Apr.  1, 

869-019-00097-6) 18.00  Apr.  1, 

[6694)194)0098-4) 13.00  Apr.  1. 

:8694)194)0099-2) 13.00  Apr.  1. 

;869-01 74)01004)) 23.00  Apr.  1. 

:8694)194)0101-8) 6.00  «Apr.  1. 


993 
993 
993 
993 
993 

993 
993 
993 

993 
993 
993 

993 
992 
993 

993 
993 
993 
993 

993 
993 

993 
993 
993 

993 
993 
993 
993 
993 
993 
993 
993 
993 

993 
993 

993 

993 
993 
993 
993 
993 

993 

993 
993 
993 
993 
993 
993 
993 
993 
993 
993 
993 
993 
993 
993 
993 
993 
993 
990 


IV 
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(869-019-00102-6) 


R«vt«ionOal> 
8.00       Apr.  1,  1993 


97  Psffta* 

1-199  ..." {86W)19-0010>4) USD  Ape.  1.  1993 

200-€nd  (869-019-0010*-2) 11.00  s  Ape.  1.  1991 

28 (869-017-00104-0) 37.00  July  1,  1992 


29Pwts: 

0-99  

•100^499  

500-899  

•900-1899  

1900-1910  (§§1901.1  to 

1910.999)  

1910  (§§  1910.1000  to 

end)  

191 1-1925  

1926 

1927-€txl 

30 


(869^17-00105-8) 19.00  JUy  1,  1992 

(869^)19-0010»-6) 950  July  1,  1993 

(869-017-00107-4) 32J0O  July  1,  1992 

(86W)19-00110-7) 17.00  July  1.  1993 

(869-017-00109-1) 29.00  July  1,  1992 


(869-017-00110-4) 16.00 

(869-017-00111-2) 9.00 

(869-017-00112-1) \AJO0 

(869-017-00113-9) 30i)0 


1-199  (869-01 7-<»l  14-7) 

200-699 (869-017-00115-5) 

700-End  (869-017-00116-3) 

31  Parts: 

0-199  (869-017-00117-1) 

200-€nd  (869-017-00118-0) 


25.00 
19.00 
2SA) 

17.00 
25.00 


32  Parts: 

1-39,  Vd.  1 15.00 

1-39,  Vol.  II 19W 

1-39.  Vol.  Ill 18.W 

1-189  (869-017-00119-8) 30.00 

190-399 (869-017-0012O-1) 33.00 

•400-629  (869-019-00123-9) 26.00 

630-699 _.. (869-019-00124-7) 14.00 

700-799 (869-017-00123-6) 20.00 

•800-€nd (869-019-00126-3) 22.00 

33  Parts: 

1-124  (869-017-00125-2) 18.00 

125-199 (869-017-00126-1) 21.00 

20(>-€n<l  (869-017-00127-9) 23.00 

34  Parts: 

1-299  (869-017-00128-7) 27.00 

300-399 (869-017-00129-5) 19.00 

400-€nd  (869K)17-00130-9) 32.00 

35  (869-017-00131-7) 12.00 

38  Parts: 

1-199  (869-017-00132-5) 15.00 

200-€nd  (869-017-00133-3) 32.00 

37  (869-017-00134-1) 17.00 

38  Parts: 

0-17  (869-017-00135-0) 28.00 

18-€nd  (869-017-00136-8) 28.00 

•3» (869^)1^-00139-5) 17.00 

40  Parts: 

1-51  (869-017-00138-4) 31.00 

52  (869-017-00139-2) 33.00 

53-60  (869-01 7-O014(W) 36J0 

61-80  .....(869-017-00141-4) 16.00 

81-«5  (869^)17-00142-2) 17.00 

86-99  (869-017-00143-1) 33.00 

100-149 (869-017-00144-9) 34.00 

150-189 (869-017-00145-7) 21.00 

190-259 (869-017-00146-6) 16.00 

260-299 (869-017-00147-3) 36.00 

300-399 „ (869-017-00148-1) 15.00 

400-424 (869^17-00149-0) 26.00 

42S-699 (869-01 7-00150-3) 26.00 

700-789 (869-017-00151-1) 23O0 

790-€nd  (869-017-00152-0) 25.00 

41ClMplsrs: 

1. 1-1  to  1-10 


July  1,1992 

♦  July  1,  1989 

July  1.  1992 

July  1,1992 

July  1,  1992 
July  1, 1992 
July  1,  1992 

July  1,1992 
July  1,1992 

ajuly  1, 1984 

ajuly  1,  1984 

2July  1,  1984 

July  1,  1992 

July  1,  1992 

July  1,  1993 

'July  1,  1991 

July  1,  1992 

July  1,  1993 

July  1,  1992 
July  1,  1992 
July  1,  1992 

July  1,  1992 
July  1,  1992 
July  1,  1992 

July  1,  1992 

July  1,  1992 
July  1.1992 

July  1,1992 

Sept  1,1992 
Sept.  1,  1992 

July  1.  1993 

July  1,1992 
July  1,  1992 
July  1, 1992 
July  1,  1992 
Mi  1,  1992 
July  1,  1992 
July  1,  1992 
July  1.1992 
July  1,  1992 
July  1.1992 
July  1,1992 
July  1,  1992 
July  1,  1992 
July  1.1992 
July  1,1992 


Title 


Stock  Number 


1. 1-11  toAppendb(.2(2eesefved) 13.00 


3-6 

7 

8 

9 
10-17 


14.00 
6O0 
4.50 

13.00 
9.50 


18,  Vol  I,  Ports  1-6  13.00 

18.  Vol.  II.  Ports  6-19 UJOO 

18.  Vol  III,  Ports  20-52 13.00 

19-100  13.00 

1-100  (869^)17-00153-8) 9.50 

•101  (869-019-00157-3) 30.00 

102-200 (869-019-00158-1) 1 1.00 

201-End  (869^)17-00156-2) 11.00 

42  Parts: 

1-399  (869-017-00157-1) 23.00 

400^429 (869-017-00158-9) 23.00 

430-End  (869-017-00159-7) 31.00 

43  Parts: 

1-999  (869-017-00160-1) 22.00 

1000-3999  (869-017-00161-9) 30.00 

4000-€nd (869-017-00162-7) 13.00 


Price      RevWonDeta 

JJuly  1,  1984 

iJuly  1,  1984 

JJuly  1,  1984 

JJuly  1,  1984 

JJuly  1.  1984 

JJuly  1,  1984 

JJuly  1,  1984 

JJuly  1,  1984 

JJuly  1,  1984 

JJuly  1,  1984 

July  1,  1992 

July  1,  1993 

'July  1,  1991 

July  1,  1992 


Oct.  1,  1992 
Oct.  1,  1992 
Oct.  1,  1992 

Oct.  1,  1992 
Oct.  1,  1992 
Oct.  1,  1992 


(869-017-00163-5) 26.00   Oct.  1,  1992 


1,  1992 
1,  1992 
1,  1992 
1.  1992 
1,  1992 
1,  1991 
1,  1992 
1,  1992 
1,  1992 


13.00   JJuly  1.  1984 


45  Parts: 

1-199  (869-017-00164-3) 20.00  Oct.  1,  1992 

200-499 (869-017-00165-1) 14.00  Oct.  1,  1992 

500-1199 (869-017-00166-0) 30.00  Oct.  1,  1992 

1200-End (869-017-00167-8) 20.00  Oct.  1,  1992 

46  Parts: 

1-40  (869-017-0016ft-6) 17.00  Oct. 

41-69  (869-017-00169-4) 16.00  Oct. 

70-89  (869-017-00170-8) 8.00  Oct. 

90-139 (869^17-00171-6) 14.00  Oct. 

140-155 (869-017-00172-4) 12.00  Oct. 

156-165 (869-017-00173-2) 14.00  «Ocf. 

166-199 (869-017-00174-1) 17.00  Oct. 

200-499 (869-017-00175-9) 22.00  Oct. 

500-€nd  (869-017-00176-7) 14.00  Oct. 

47  Parte: 

0-19  (869-017-00177-5) 22.00  Oct.  1,  1992 

20-39  (869-017-00178-3) 22.00  Oct.  1,  1992 

40-69  (869-017-00179-1) 12.00  Oct.  1,  1992 

70-79  „ (869^)17-00180-5) 21.00  Oct.  1,  1992 

80-€nd  (869^117-00181-3) 24.00  Oct.  1.  1992 

48  Chapters: 

1  (Ports  1-51)  (869-017-00182-1) 34.00  Oct.  1,  1992 

1  (Ports  52-99)  (869-017-00183-0) 22O0  Oct.  1,  1992 

2  (Ports  201-251) (869-017-00184-8) 1500  Oct.  1,  1992 

2  (Ports  252-299) (869-017-00185-6) 12.00  Oct.  1,  1992 

3-6 (869-017-00186-4) 22.00  Oct.  1,  1992 

7-14  (869-017-00187-2) 30.00  Oct.  1,  1992 

15-28  (869-017-00188-1) 26.00  Oct.  1,  1992 

29-€nd  (869-017-00189-9) 16.00  Oct.  1,  1992 

49  Parts: 

1-99 (869-017-00190-2) 22.00  Oct.  1,  1992 

100-177 (869-017-00191-1) 27.00  Oct.  1,  1992 

17*-199 (869-017-00192-9) 19.00  Oct.  1,  1992 

200-399 (869-017-00193-7) 27.00  Oct.  1,  1992 

400-999 (869-01 7-00194-5) 31.00  Oct.  1,  1992 

100O-1199  >....  (869-017-0019S-3) 19.00  Oct.  1,  1992 

1200-Cnd (869-017-00196-1) 21.00  Oct.  1,  1992 

50  Parts: 

1-199  (869-017-00197-0) 23.00  Oct.  1,  1992 

200-699 (869-017-00198-8) 20.00  Oct.  1,  1992 

600-€nd  (869^)17-00199-6) 20.00  Oct.  1,  1992 

CFR  Index  and  Findb>gs 

Aids (869-019-00053-4) 36O0  Jon.  1,  1993 

Complete  1993  Cfi  set 775.00  1993 

MicroActw  CFR  Edition: 

Complete  set  (one-time  moiling) 188.00  1990 
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Tm«                                 stock  Ntjmter  Prte«  RavWon  Data 

Complete  set  (ooe-hme  making)  1M.00  199> 

Comptete  set  (one-time  moiling) 188A)  1992 

Subscription  (mailed  as  issued) 223X)0  WW 

Individual  copies 2J)0  19W 


<  BccouM  TMt  3  is  an  annud  cornpiohon.  itn  volume  and  d  prtvkM  volume 
ihoUd  b«  rttoinad  at  a  parmananl  r*tar«nc«  lourco. 

»Tht  July  I,  1965  odHion  ol  32  C»  Part*  1-189  contow  o  f>o»«  onty  lor 
Ports  1-39  mcluiiv*.  for  Iht  tjl  text  ol  m*  Mwm  Acqiistwr  eeguiottont 
m  Port*  1-39,  conitil  Itw  ItVM  C»  volumw  IssiMd  ai  olJuly  1,  I9M.  contorwig 
moiepatt 

»Th»  July  1,  t9es  odUon  ol  41  C«  Oa>»«»  1-100  contaw  o  fx>t*  only 
loi  ChoptOfS  I  to  49  mckolvo.  For  me  im  text  ol  procurement  regukHiont 
in  OKplert  1  to  49.  consult  th$  eleven  Cflt  volumes  issued  ai  d  Jkiy  1 
1964  containing  ttoie  dupters. 

«No  amendments  to  Itw  volume  wwre  prormigoled  during  tt»  penod  Apr. 
1,  1990  to  Mai.  31,  1993.  The  C»  vctume  issued  Aprl  l,  1990  ihould  be 
retained 

»No  amendments  to  this  volume  were  pronK4gated  during  the  period  Apr. 
1,  1991  to  Mar.  31,  1993.  The  C«  volume  issued  Aprl  1,  1991,  tfnuld  be 


•No  arf»endments  to  this  volume  were  promigated  during  the  period  J<<y 
1.  1969  to  Jtfie  30,  1992.  The  Cfft  voktrrm  itMed  Xii  1,  1989,  %t>oja  t*  ie»<»>ed. 

'No  arf»endments  to  Ihit  volume  were  promtigoled  dunr>g  m«  peroo  JJy 
1.  1991  to>jne30,  1993.  The  CFB  volunw  issued  A^  1.  1991.  should  b«  retoned 

•No  omendments  to  this  volume  were  promulgated  diirrg  the  penod  October 
1.  1991  to  September  30.  1992.  The  CW  volume  issued  October  l,  1991,  shovid 
be  retained. 


FEDERAL  REGISTER  SUBSCRIBERS: 

IMPORTANT  INFORMATION 

ABOUT  YOUR  SUBSCRIPTION 

After  6  years  without  an  adjustment,  it  has  become  necessary  to  increase  the  price  of  the  Federal 
Register  in  order  to  begin  recovering  the  actual  costs  of  providing  this  subscription  service. 
Effective  October  1, 1992,  the  price  for  the  Federal  Register  will  increase  and  be  offered  as 
follows: 

(1)  FEDERAL  REGISTER  COMPLETE  SERVICE— Each  business  day  you  can  continue 
to  receive  the  daily  Federal  Register,  plus  the  monthly  Federal  Register  Index  and  Code 
of  Federal  RegviatkMis  List  of  Sections  Affected  (LSA),  all  for  $415.00  per  year. 

(2)  FEDERAL  REGISTER  DAILY  ONLY  SERVICE— With  this  subscription  service,  you 
will  receive  the  Federal  Register  every  business  day  for  $375.00  per  year. 

HOW  WILL  THIS  AFFECT  YOUR  CURRENT  SUBSCRIPTION? 

You  will  receive  your  current  complete  Federal  Register  service  for  the  length  of  time  remaining 
in  your  subscription. 

AT  RENEWAL  TIME 

At  renewal  time,  to  keep  this  important  subscription  coming — you  can  continue  to  receive  the 
complete  Federal  Register  service  by  simply  renewing  for  the  entire  package,  or  you  can  select 
and  order  only  the  parts  that  suit  your  needs:  , 

•  renew  your  entire  Federal  Register  Service  (complete  service) 

or  select. . . 

•  the  daily  only  Federal  Register  (basic  service) 

•  and  complement  the  basic  service  with  either  of  the  following  supplements:  the  monthly 
Federal  Register  Index  or  the  monthly  LSA 

When  your  current  subscription  expires,  you  will  receive  a  renewal  notice  to  continue  the 
complete  Federal  Register  service.  At  that  time,  you  will  also  receive  an  order  form  for  the  daily 
Federal  Register  basic  service,  the  Federal  Register  Index,  and  the  LSA. 

To  know  when  to  expect  the  renewal  notice,  check  the  top  line  of  your  subscription  mailing  label 
for  the  month  and  year  of  expiration  as  shown  in  this  sample: 

A  renewal  notice  will  be  sent 
approximately  90  days  before 
the  end  of  this  month. 


AFRSMITH212J 
JOHN  SMITH 
212  MAIN  ST 
FORESTVILLE 


\ 


DEC92      R. 


MD    20747 


lOrder  Now! 

The  United  States 
Government  Manual 
ll  993/94 

As  the  official  handbook  of  the  Federal  Government, 
the  Manual  is  the  best  source  of  information  on  the 
ictivities,  functions,  organization,  and  principal  officials 
)f  the  agencies  of  the  legislative,  judicial,  and  executive 
)ranches.  It  also  includes  information  on  quasi-official 
igencies  and  international  organizations  in  which  the 
Jnited  States  participates. 

Particularly  helpful  for  those  interested  in  v^^here  to  go 
jnd  who  to  see  about  a  subject  of  particular  concern  is 
?ach  agency's  "Sources  of  Information"  section,  which 
)rovides  addresses  and  telephone  numbers  for  use  in 
)btaining  specifics  on  consumer  activities,  contracts  and 
grants,  employment,  publications  and  films,  and  many 
)ther  areas  of  citizen  interest.  The  Manual  also  includes 
:omprehensive  name  and  agency/subject  indexes. 
Of  significant  historical  interest  is  Appendix  C, 
'hich  lists  the  agencies  and  functions  of  the  Federal 
lovernment  abolished,  transferred,  or  changed  in 
>ame  subsequent  to  March  4,  1933. 

The  Manual  is  published  by  the  Office  of  the  Federal 
Register,  National  Archives  and  Records  Administration. 

^30.00  per  copy 


* 


The  United  States 
Government  Manual 


1993/94 


Superintendent  of  Documents  Pubiications  Order  Form 


prdef  Processtfig  Coda: 

gOQC  Charge  your  order. 

^*^^^  It's  easy! 

To  fax  your  orders  (202)  512-2250 

O  YES,  please  send  me copies  of  the  The  United  States  Government  Manual,  1993/94  S/N  069-000-00053-3 

at  $30.00  ($37.50  foreign)  each.  \  ^ 

The  total  cost  of  my  order  is  $ .  Price  includes  regular  domestic  postage  and  handling  and  is  subject  to  change. 


rompany  or  personal  name) 


(Please  type  or  print) 


Vdditional  address/attention  line) 


>trcct  address) 


'ity.  State,  Zip  code) 


)aytinie  phone  including  area  code) 


Purchase  order  no.) 


Please  choose  method  of  pajment: 

G  Check  payable  to  the  Superintendent  of  Documents 
□  GPO  Deposit  Account        |    |    |    I    I 


-D 


□  VISA  G  MasterCard  Account 




[ 


(Credit  card  expiration  date) 


Thank  you  for 
your  order! 


(Authorizing  signature)  (Rev*93) 

Mail  to:    Superintendent  of  Documents 

RO.  Box  371954.  Pittsburgh,  PA  15250-7954 


The 

Federal  Register: 

What  It  U 

And 

How  To  U«e  It 


Announdng  the  Latest  Edition 

The  Federal 

Register: 

What  It  Is 

and 

How  to  Use  It 


A  Guide  for  the  User  of  te  Federal  Regiulw~ 
Code  of  Federal  Regulatkms  Syston 

This  handbook  is  used  for  the  educational 
workshops  conducted  by  the  Office  of  the 
Federal  Register.  For  those  persons  unable  to 
attend  a  woriishop,  this  handbook  will  provide 
guidehnes  for  using  the  FederoJ  Re^ster  and 
related  publications,  as  well  as  an  explanation 
of  how  to  solve  a  sample  research  (Htiblem. 


Price  $7.00 


Superintendent  of  Documents  Publications  Order  Form 


CMsi 

*6173 

I I  YES,  please  send  me  the  following: 


Charge  your  order. 
IftEasyl 


r^^i 


Wu^ 


lb  fax  your  orders  (202)-512-2250 


cofHM  01  -nw  Hdtwl  Ragtster-whM  H  la  and  M«»  lb  Um  R.  «i  PXX)  p«  copy  Stock  Na  oe9-000-<X»«4-4 


The  total  cost  of  my  order  is  $ International  customers  please  add  25%.  Prices  include  regular  domestic 

postage  and  handling  and  are  subject  to  change. 
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Office  of  the  Federal  Register.  7th  Floor 
Conference  Room.  800  North  Capitol  Street 
NW.  Washington.  DC  (3  blocks  north  of 
Union  Station  Metro) 
202-523-4538 


Priatsd  M  recycled  paper  contaiaini  100%  post  coasuaer  waste 


Contents 


m 


Federal  Regutar 

Vol    58,  No.  176 

Tuesday.  September  14,  1993 


Agricultural  Mariceting  Service 

RULES 

So)^>eaD  promotion,  research,  and  consmner  tnformatioB, 
47983 

Agriculture  Department 

See  Agricultural  Marketing  Service 

See  Animal  and  Plant  Health  Inspection  Service 

See  Forest  Service 

Animal  and  Plant  Health  Inspectiwi  Service 

RULES 

Livestock  and  poultry  disease  coatrol: 
Animals  destroyed  because  of  brucellosis;  CFR 
correction,  47984 
PROPOSED  RULES 

Exportation  and  importation  of  animals  and  animal 
products: 
Horses,  ruminants,  and  swine:  quarantine  iee,  48003 
NOTICES 

Environmental  statements:  availabihty.  etc.: 
Genetically  engineered  organisms:  field  teel  permits — 
Bentgrass  plants,  etc.,  48031 
Veterinary  biological  products;  production  and 
establishment  licenses,  48031 

Army  Department 

NOTICES 

Environmental  statements;  availabihty,  etc.: 
Base  realignments  and  closures — 
Detroit  Arsenal.  MI.  et  aL.  48041 

Arts  and  Humanities,  National  Foundation 

See  National  Foundation  on  the  Arts  and  the  Humanitiee 

Civil  Rights  Commlaaton 

NOTICES 

Senior  Executive  Service: 
Performance  Review  Board:  men^Mrship,  4S033 

Coast  Guard 

RULES 

Ports  and  waterways  safety: 
Boston  Inr)€r  Harbor,  MA;  safety  zone,  47990 
Lower  Hudson  River,  NY;  safety  zone,  47991 
M/V  Empire  Knight,  Boon  Island,  ME.  47988 
Route  450  Severn  River  Bridge.  MD;  safety  zone.  47989 
Santa  Cruz  Island,  CA;  security  zone,  47987 

Commarca  Department 

See  Export  Administration  Bureau 

See  International  Trade  Administration 

See  National  Oceanic  and  Atsao^iberic  Administretioa 


Committee  for  the  implementation  of 

NOTICES 

Cotton,  wool,  asid  menHnade  textilesr 
Oman.  48039 
Pakistan.  48039 
Qatar,  48040 


Comptroller  of  the  Currency 

PROPOSED  RULES 
Risk-based  capital  standards: 
Interest  rate  risk.  48206 

NOTICES 

Financial  institutions,  U.S.;  foreign  treatment,  48088 

Defense  Department 

See  Army  Department 

See  Uniformed  Services  University  of  the  Health  Sciences 

Education  Department 

NOTICES 

Grants  and  cooperative  agreements;  availability,  etc.: 
Individuals  with  disabilities — 
Technology,  educational  media,  and  materials  program. 
48041. 48246  « 

Postsecondary  education — 
Programs  for  individuals  with  disabilities,  48042. 
48250 

Employment  and  Training  AdmMatrMion 

NOTICES 

Adjustment  assistance: 
j        Villa  Fashions.  Inc..  48079 

Energy  Department 

See  Energy  Information  Administration 

See  Federal  Energy  Regulatory  Commission 

See  Hearings  and  Appeals  Office,  Energy  Depertment 

RULES 

Energy  Department  property;  trespassing;  armunel  fines, 

47984 
NOTICES 

Environmental  statement:  availetnlity.  etc.: 
Nuclear  Weapons  Complex:  nonnuclew  functions 
consolidation,  48043 
Grant  and  cooperative  agreement  awards: 

Institute  for  Paper  Science  and  Technology,  48053 
Grants  and  cooperative  agreements;  availabihty,  etc.: 
Electric  power  or  heat  generated  from  geothermal  energy 
in  hot  dry  rock;  prototype  producticm  and  marketing 
facility  development  project.  48052 
Environmental  technolog}'  commimity  college 
educational  bridge  program,  48053 

Energy  Information  Administration 

NOTICES 

Agency  informatioD  coUecboB  activities  under  OMB 
review,  48054 


Envircnmerttal  PratocUon  • 

PROPOSED  RULES 

Hazardous  waste:  -^ 

Land  disposal  restiictiens — 
N«wly  identified  and  hated  hazardous  wostoc  cod  soil, 
48092 
Superfund  program: 
Solid  waste  and  hazardous  waste  racycMog:  deftnitinn — 
Meetings.  48012 


rv 


Federal  Register  /  Vol.  58.  No.  176  /  Tuesday.  September  14.  1993  /  Contents 


NOTICES 

Meetings:  , 

Ozone  and  related  photochemical  oxidants;  air  quality 

criteria;  workshops.  48063 
Science  Advisory  Board.  48063,  48064 

Equal  Employment  Opportunity  Commission 

NOT1CC8 

Agency  information  collection  activities  under  OMB 
review,  48064 

Executive  Office  of  the  President 

See  Presidential  Documents 

Export  Administration  Bureau 

NOTICES 

National  security  import  investigations: 
Ceramic  semiconductor  packages,  48033 

Federal  Aviation  Administration 

RULES 

Airworthiness  directives: 

Boeing;  correction.  47986 
PROPOSED  RULES 

Airworthiness  directives: 
Airbus  Industrie.  48009 
SAAB-SCANIA.  48010 

Federal  Deposit  insurance  Corporation 

PROPOSED  RULES 

Risk-based  capital  standards: 
Interest  rate  risk.  48206 

NOTICES 

Agency  information  collection  activities  luider  OMB 
review.  48065 

Federal  Emergency  Management  Agency 

RULES 

Disaster  assistance: 

Costs  eligibility.  47994 

Private  nonprofit  facilities  eligibility.  47992 
Radiological  emergency  planning  preparedness; 

memorandum  of  understanding  with  NRC.  47996 
NOTICES 
Disaster  and  emergency  areas: 

Kansas.  48065 

Missouri,  48065 

South  Dakota,  48065 

Wisconsin,  48065 

Federal  Energy  Regulatory  Commission 

NOTICES 

Environmental  statements;  availability,  etc.: 

Consumers  Power  Co.,  48058 
Natural  Gas  Policy  Act: 

State  jurisdictional  agencies  tight  formation 
recommendations;  preliminary  findings- 
Land  Management  Bureau,  48058 
Applications,  hearings,  determinations,  etc. 

Algonquin  Gas  Transmission  Co..  48059 

Arkla  Energy  Resources  Co.,  48059 

Caprock  Pipeline  Co.,  48060 

Carnegie  Natural  Gas  Co.  et  al,  48060 

CNG  Transmission  Corp..  48060 

Mid  Louisiana  Gas  Co..  48060 

Paiute  Pipehne  Co.,  48061 

Texas  Eastern  Transmission  Corp.,  48061 

Texas  Gas  Transmission  Corp..  48062 


Transcontinental  Gas  Pipe  Line  Corp..  48062 
Viking  Gas  Transmission  Co.,  48062 
Western  Gas  Interstate  Co  ,  48062 
Williams  Natural  Gas  Co.,  48063 

Federal  Reserve  System 

RULES 

Procedure  rules:  .  . 

Applications  for  merger,  consolidation,  or  acquisition  ot 
assets  or  assumption  of  liabilities;  notice  publication 
requirements.  47985 

PROPOSED  RULES 

Risl>.-based  capital  standards: 

Interest  rate  risk.  48206 
NOTICES 

Meetings;  Sunshine  Act.  48090 
Applications,  hearings,  determinations,  etc.: 

Colonial  BancGroup,  Inc..  et  al..  48066 

First  National  Bank  Shares.  Ltd.,  48067 

Gunn,  Allen  D..  et  al..  48067 

Huntington  Bancshares  Inc.  et  al..  48067 

Federal  Transit  Administration 

NOT}CE$ 

Environmental  statements;  availability,  etc.: 
Vasona  Corridor  Light  Rail  Transit  Project.  CA.  48085 

Financial  Management  Service 
See  Fiscal  Service 

Fiscal  Service 

NOTICCS 

Surety  companies  acceptable  on  Federal  bonds: 
United  Pacific  Insurance  Co.,  48088 

Fish  and  Wildlife  Service 

PROPOSED  RULES 

Endangered  and  threatened  species: 
Pendant  kihi  fern,  etc.  (12  Hawaiian  plants),  48012 

Forest  Service 

NOTICES 

Appeal  exemptions;  timber  sales: 
Nez  Perce  National  Forest.  ID.  48032 

Health  and  Human  Services  Department 

See  Health  Resources  and  Services  Administration 

See  Inspector  General  Office,  Health  and  Human  Services 

Department 
See  National  Institutes  of  Health 

Health  Care  Financing  Administration 

See  Inspector  General  Office.  Health  and  Human  Services 
Department 

Health  Resources  and  Services  Administration 

NOTICES 

Grants  and  cooperative  agreements;  availability,  etc.: 
Model  State-supported  area  health  education  centers 
program,  48068 

Hearings  and  Appeals  Office*  Energy  Department 

NOTICES 

Cases  filed.  48042 

Inspector  General  Office,  Health  and  Human  Services 
Department 

NOTICES 

Program  exclusions;  list.  48073 


Interior  Department 

See  Fish  and  Wildlife  Service 
See  Land  Management  Bureau 
See  National  Park  Service 

International  Trade  Administration 

NOTICES 
Antidumping: 
Corrosion-resistant  carbon  steel  flat  products  from — 

Canada,  48037 
Ferrosilicon  from — 
Egypt,  48037 
Countervailing  duties: 
Cotton  shop  towels  from — 
Pakistan,  48037 

Interstate  Commerce  Commission 

NOTICES 

Rail  carriers: 
Waybill  data;  release  for  use,  48078 

Railroad  operation,  acquisition,  construction,  etc.: 
Delaware-Lackawanna  Railroad  Co.,  Inc.,  48077 
Genesee  Valley  Transportation  Co.,  Inc.,  48078 
Kansas  City  Southern  Railway  Co.,  48079 
Providence  &  Worcester  Railroad  Co.,  48078 

Labor  Department 

See  Employment  and  Training  Administration 

Land  Management  Bureau 

NOTICES 

Geothermal  resource  areas: 

Oregon,  48073 
Goshute  Indian  Reservation,  UT;  public  lands  and  interest; 

correction,  48074 
Realty  actions;  sales,  leases,  etc.: 

New  Mexico.  48075 

Utah.  48076 

Wyoming.  48074 

National  Foundation  on  the  Arts  and  the  Humanities 

NOTICES 

Meetings: 
Music  Advisory  Panel.  48079 
Theater  Program  Task  Force,  48080 

National  Highway  Traffic  Safety  Administration 

NOTICES 

Motor  vehicle  safety  standard: 
Nonconforming  vehicles — 
Importation  eligibility:  determinations,  48086 

National  Institutes  of  Health 

NOTICES 

Grants  and  cooperative  agreements;  availability,  etc.: 

Adenosine  derivatives  biomedical  use,  48069 
Inventions,  Government-owned;  availability  for  licensing, 

48070 
Meetings: 
National  Cancer  Institute,  48071,  48072 
National  Institute  of  Allergy  and  Infectious  Diseases, 

48071 
National  Institute  on  Deafness  and  Other  Communication 
Disorders.  48072 
Patent  licenses;  non-exclusive,  exclusive,  or  partially 
exclusive: 
Endotracheal  tubing;  apparatus  and  method  of  making, 
etc.,  48072 


i 


Natioial  Oceanic  and  Atmospheric  Administration 

RULES 

Fishery  conservation  and  management: 

Ocean  salmon  off  coasts  of  Washington,  Oregon,  and 
California,  48001 
NOTICES 
Permits: 

Marine  mammals;  correction,  48039 

National  Park  Service 

NOTICES 

National  Register  of  Historic  Places: 

Pending  nominations,  48077 
Organization,  functions,  and  authority  delegations: 

Land  Resources  Office,  Chief,  et  al.,  48077 

National  Science  Foundation 

NOTICES 
Meetings: 
Mathematical  Sciences  Special  Emphasis  Panel.  48080 

Nuclear  Regulatory  Commission 

PROPOSED  RULES 

Radioactive  wastes;  licensing  requirements: 
Independent  spent  fuel  storage  installations  and 
monitored  retrievable  storage  installation; 
notification  of  events,  48004 
Spent  nuclear  ^Jel  and  high-level  radioactive  waste; 
independent  storage  licensing  requirements: 
Interim  storage  in  independent  installation;  site-specific 
license  to  qualified  applicant,  48004 

NOTICES 

Meetings;  Sunshine  Act,  48090 

Staff  meetings  open  to  public;  policy  statement,  48080 
Applications,  hearings,  determinations,  etc.: 
Power  Authority  of  State  of  New  York,  48082 

Presidential  Documents 

EXECtmVE  ORDERS 

Government  agencies  and  employees: 

Executive  branch  internal  regulations;  elimination  of  one- 
half  (EO  12861),  48255 

Setting  customer  service  standards  (EO  12862),  48257 

Public  Health  Service 

See  Health  Resources  and  Services  Administration 
See  National  Institutes  of  Health 

Research  and  Special  Programs  Administration 

NOTICES 
Meetings: 
International  standards  on  transport  of  dangerous  goods, 
48087 

Securities  and  Exchange  Comnvission 

NOTICES 

Self-regulatory  organizations;  unlisted  trading  privileges: 

Chicago  Board  Options  Exchange,  Inc..  480^3 
Applications,  hearings,  determinations,  etc.: 

Ail  Methods  Corp.,  48083 

BioSafety  Systems.  Inc.,  48084 

Small  Business  Administration 

NOTICES 

Agency  information  coliection  activities  under  0MB 

review,  48084 
Disaster  loan  areas: 
Iowa,  48084 


VI 


Fedwal  Register  /  Vol.  58.  No.  176  /  Tuesday.  September  14.  19Q3  /  Contents 


Kansas.  48085 
Minnesota.  48085 
Missouri.  48085 
Nebraska.  48085 

Textile  Agreements  Imptementation  Committee 

See  Committee  for  the  Implementation  of  Textile 
Agreements 

Transportation  Department 

See  Coast  Guard 

See  Federal  Aviation  Administration 

See  Federal  Transit  Administration 

See  National  Wghway  Traffic  Safety  Administration 

See  Research  and  Special  Programs  Administration 

Treasury  Department 

See  Comptroller  of  the  Currency 
See  Fiscal  Service 

Uniformed  Services  University  of  the  Health  Sciences 

NCnCES 

Meetings;  Sunshine  Act.  48090 
United  Stales  Infornwtten  Agency 

NOTJCES 

Art  objects,  importation  for  exhibition. 
Age  of  Beroqae  in  Portugal.  48089 

United  States  Instttute  of  Peace 

NOTICES 

Meetings;  Sunshine  Act.  48090 


Separate  Parts  In  This  Issue 

PartU 

Environmental  Protection  Agency.  48092 

PartM 

Department  of  the  Treasury,  Comptroller  of  the  Currency: 
Federal  Reserve  System;  Federal  Deposit  Insurance 
Corporation.  48206 

Part  IV 

Department  of  Education.  48246 

PartV 

Department  of  Education.  48250 

Part  VI 

The  President.  48253 


Reader  Aids 

Additional  information,  including  a  list  of  public 
laws,  telephone  numbers,  and  finding  aids,  appears 
in  the  Reader  Aids  section  at  the  end  of  this  issue. 


Electronic  Bulletin  Board 

Free  Electronic  Bulletin  Board  service  for  Public 

Law  numbers,  Federal  Register  finding  aids,  and  a  Kst 

of  Clinton  Administration  officials  is  available 

on  202-275-1538  or  275-0920. 


Federal  Register  /  Vol.  58.  No.  176  t  Tuesday,  September  14,  1993  /  Contents 


VII 


CFR  PARTS  AFFECTED  IN  THIS  ISSUE 

A  cumulative  list  of  the  parts  affected  this  montfi  can  be  found  in  the 
Reader  Aids  section  at  the  end  of  this  issue. 


3  CFR 

EiMCUtlv*  Ordtrt: 

12861 48255 

12862 48257 

7  CFR 

1220 47983 

9  CFR 

51 47984 

PropoMd  Rui««: 

92 48003 

10  CFR 

860 47984 

Proposed  Rul««: 

2 48004 

72  (2  documents) 48004 

12  CFR 

262... 47985 

Proposod  RuIm: 

3 48206 

208 48206 

325 48206 

14  CFR 

39 47986 

PropoMd  RuIm: 

39  (2  documents) 48009. 

48010 

33  CFR 

165  (5  documents) 47987, 

47988. 47989, 47990, 47991 

40  CFR 
PropoMd  Rui*«: 

Ch.l 48012 

148 48092 

260 48092 

261 48092 

268 48092 

271 48092 

44  CFR 

206  (2  documents) 47992, 

47994 
353 47996 

50  CFR 

661 48001 

PropoMdRulM: 

17 48012 


47983 


Rules  and  Regulations 


Fsiferal  Sagiatar 

Vol.  58,  No.  176 

Tuesday,  September  14,  1993 


This  McHon  o«  the  FEDERAL  REGISTER 
contains  reguiatory  docxvnents  having  general 
appllcabtlity  and  legal  effect  most  of  which 
are  keyed  to  and  codHted  in  the  Code  of 
Federal  Regulations,  which  is  published  under 
50  titles  pursuant  to  44  U.S.C.  1510. 

The  Code  of  Federal  Regulations  Is  sold  by 
the  SupertnterKJent  of  Documents  Prices  of 
new  boota  are  listed  in  the  first  FEDERAL 
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DEPARTMENT  OF  AGRtCULTURE 

Agricultural  Marketing  Service 

7  CFR  Part  1220 
[No.  LS-92-004] 
RIN  0581-AA78 

Rules  of  Practice  Governing 
Proceedings  on  Petitions  To  Modify  or 
To  Be  Exempted  From  the  Soybean 
Promotion  and  Research  Order 

AGENCY:  Agricultural  Marketing  Service, 
USDA. 

ACTION:  Final  rule, 

SUMMARY:  The  Soybean  Promotion. 
Research,  and  Consumer  Information 
Act  authorizes  a  national  program  of 
promotion  and  research  to  be  developed 
through  the  promulgation  of  an  Order, 
Pursuant  to  the  Act,  a  Soybean 
Promotion  and  Research  Order  has  been 
issued.  This  final  rule  adopts  without 
change  the  Interini  final  nile  containing 
rules  of  practice  governing  proceedings 
on  petitions  to  modify  or  to  be 
exempted  from  the  Soybean  Promotion 
and  Research  Order. 
EFFECTIVE  DATE:  October  14, 1993. 
FOR  FURTHER  ^FORMATION  CONTACT: 
Ralph  L  Tapp.  Chief,  Marketing 
Programs  Branch;  Livestock  and  Seed 
Division;  AMS,  USDA,  room  2624-S; 
P.O.  Box  96456;  Washington,  DC  20090- 
6456,  Telephone  number  202/720-1115. 

8UP«>I.EMENTARY  INFORMATION: 

Prior  Documenl 

Interim  Final  Rule — Rules  of  Practice 
Governing  Proceedings  on  Petitions  to 
Modify  or  To  Be  Exempted  From  the 
Soybean  Promotion  and  Research  Order 
pubhshed  June  10, 1993  (58  FR  32436). 

Regulatory  Impact 

This  final  rule  was  reviewed  by  the 
U.S.  IDepartment  of  Agriciilture  in 
accordance  with  Departmental 


Regulation  1512-'  and  the  criteria 
contained  in  Executive  Order  No,  12291 
and  has  been  dete*mined  to  be  a  "non- 
major"  rule  becauie  it  doe$  not  meet  the 
criteria  for  a  majo:  rule  as  stated  in  the 
Order, 

This  rule  has  been  reviewed  under 
Executive  Order  1 2778,  Civil  Justice 
Reform.  It  is  not  intended  to  have 
retroactive  effect. 

The  Act  provide  s  that  administrative 
proceedings  must  be  exhausted  before 
parties  may  file  si  it  in  court.  Under 
section  1971  of  th  >  Act,  a  person  subject 
to  the  Soybean  Pnimotion  and  Research 
Order  may  file  with  the  Secretary  a 
petition  stating  th  Jt  the  Order,  any 
provision  of  the  Order,  or  any  obligation 
imposed  in  connexion  with  the  Order 
is  not  in  accordan  »  with  law  and 
requesting  a  modi  ication  of  the  Order 
or  an  exemption  fiom  the  Order.  The 
petitioner  is  afforc  ed  the  opportunity 
for  a  hearing  on  the  petition.  After  a 
hearing  the  Secret  iry  would  rule  on  the 
petition.  The  statute  provides  that  the 
district  court  of  th  3  United  States  in  any 
district  in  which  t  le  persoi  who  is  a 
petitioner  resides  or  carries  on  business 
has  jurisdiction  to  review  a  ruling  on 
the  petition  if  a  conplaint  for  that 
purpose  is  filed  net  later  ttan  20  days 
after  the  date  of  th  » entry  of  the  ruling. 

Further,  section  1974  of  the  Act 
provides,  with  certain  exceptions,  that 
nothing  in  the  Act  may  be  construed  to 
preempt  or  supers*  de  any  other  program 
relating  to  soybear  promotion,  research, 
consumer  informal  ion,  or  industry 
information  organized  and  operated 
under  the  laws  of  tie  United  Slates  or 
any  State.  One  exoption  in  the  Act 
concerns  assessme  its  collected  by 
Qualified  State  So}bean  Boards.  The 
exception  provide;  that  to  ansure 
adequate  funding  cf  the  operations  of 
Qualified  State  So)bean  Boards  under 
the  Act,  no  State  la  iv  or  regulation  may 
limit  or  have  the  ef'ect  of  limiting  the 
full  amount  of  asse  tsments  that  a 
Qualified  State  Soybean  Board  in  that 
State  may  collect,  aad  which  is 
authorized  to  be  cndited  under  the  Act. 
Another  exception  ^ncems  certain 
referenda  conducted  during  specified 
periods  by  a  State  r  dating  o  the 
continuation  or  temination  of  a 
Qualified  State  Soy  )ean  Board  or  State 
soybean  assessment . 

This  action  was  a  so  reviewed  under 
the  Regulatory  Flex  bility  Act  (5  U.S.C 
601  et  seq.).  This  acJon  establishes 


rules  of  practice  governing  proceedings 
on  petitions  to  modify  or  be  exempted 
from  the  Order  or  any  provision  thereof. 
Such  petitions  could  be  made  by  any 
person  subject  to  the  Order  desiring  to 
complain  that  the  Order,  or  a  provision 
of  such  Order,  or  any  obligation 
imposed  in  connection  with  the  Order, 
is  not  in  accordance  with  law.  The 
Administrat  r  of  the  Agricultural 
Marketing  Service  has  determined  that 
this  action  will  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  business  entities. 

The  soybean  promotion  and  research 
program  is  funded  by  an  assessment  of 
one-half  of  1  percent  of  the  net  market 
pnrjB  of  soyt)eans.  First  purchasers  of 
soybeans  are  required  to  collect 
assessments  from  producers. 
Appropriate  recordkeeping  and 
reporting  requirements  are  also 
provided  for  in  the  Order.  The  term 
"soybean"  meanfi  all  varieties  of  Glycine 
max  or  Glycine  soya. 

The  interim  final  rule  was  published 
in  the  Federal  Register  on  June  10, 
1993,  with  a  request  for  comments  by 
July  12.  No  comments  were  received. 
Thus,  the  final  rule  is  unchanged  from 
the  interim  final  rule. 

This  final  rule  estabUshes  rules  of 
practice  governing  petitions  to  modify 
or  be  exempted  from  the  Order.  Section 
1971  of  the  Act  provides  that  any  person 
subject  to  the  Order  may  file  a  written 
petition  with  the  Secretary  stating  that 
such  Order,  any  provision  of  such 
Order,  or  any  obligation  imposed  in 
connection  with  the  Order  is  not  in 
accordance  with  law.  The  person  may 
request  a  modification  of  such  Order  or 
an  exemption  from  certain  provisions  or 
obligations  of  such  Order.  The  person 
shall  be  given  an  opportunity  for  a 
hearing  on  the  petition  pursuant  to  the 
regulations  prescribed  by  the  Secretary. 

List  of  Subjects  in  7  CFR  Part  1220 

Administrative  practice  and 
procedure.  Advertising,  Agricultural 
research.  Marketing  agreements. 
Soybeans  and  soybean  products. 
Reporting  and  recordkeeping 
requirements. 

For  the  reasons  set  forth  in  the 
preamble,  7  CFR  part  1220  is  amended 
as  follows: 
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PART  1220— SOYBEAN  PROMOTION. 
RESEARCH.  AND  CONSUMER 
INFORMATION 

1.  The  authority  citation  for  part  1220 
continues  to  read  as  follows: 

Authority:  7  U.S.C  6301-6311. 

2.  Accordingly,  the  interim  final  rule 
amending  7  CFK  part  1220  which  was 
published  at  58  FR  32436  on  June  10. 
1993.  is  adopted  as  a  final  rule  without 
change. 

Dated:  September  7, 1993. 
L.P.  Mmmto. 
Acting  Administrator 
[FR  Doc  93-22421  Filed  »-13-93;  8:45  ami 
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Animal  and  Plant  Health  Inspection 

Service 

9  CFR  Part  51 

Animals  Destroyed  Because  of 
Brucellosis 

CFF  Correction 

In  title  9  of  the  Code  of  Federal 
Regulations,  parts  1  to  199.  revised  as  of 
Jan.  1. 1993.  make  the  following 
corrections: 

1.  On  page  145,  in  §  51.3.  footnote  "1" 
contained  in  paragraphs  (a)(3),  (b)(1),  (2) 
and  (3)  should  be  redesignated  to  read 
footnote  "3".  Footnote  "2"  contained  in 
paragraphs  (b)(1),  (2)  and  (3)  should  be 
redesignated  to  read  footnote  "4". 

2.  At  the  bottom  of  page  144,  the  first 
set  of  footnotes  3  and  4  should  be 
removed. 

BiLUfM  cooe  1SO»«1-0 


DEPARTMENT  OF  ENERGY 
10  CFR  Part  860 

Trespassing  on  Department  of  Energy 
Property 

AGENCY:  Office  of  Security  Affairs. 
Department  of  Energy. 
action:  Final  rule. 

SUMMARY:  Today's  rule  revises  the 
Department  of  Energy's  (DOE) 
trespassing  regulations  by  adding 
provisions  that  set  forth  criminal  fines 
for  trespassing  on  DOE  property.  The 
purpose  of  this  revision  is  to  bring  the 
regulation  into  conformity  with  current 
Federal  law.  Other  technical 
amendments  to  the  rule  are  also  being 
made  at  this  time. 
EFFECTIVE  DATE:  October  14,  1993. 
FOn  FURTHER  INFORMATION  CONTACT: 
William  J.  Desmond.  Physical  Security 


Branch.  U.S.  Department  of  Energy. 
Office  of  Security  Affairs.  SA-121, 
Washington,  DC  20585.  (301)  903-4244. 

SUPPt.EMENTARY  INFORMATION: 

A.  Discussion  of  Amendments 

Section  860.5  "Violations  and 
Penalties"  is  amended  to  recognize  the 
effect  by  operation  of  law  of  the 
Criminal  Fine  Improvements  Act  of 
1987.  inter  alia,  on  the  criminal  fines 
that  are  established  by  section  229  of  the 
Atomic  Energy  Act  of  1954,  as  amended, 
and  are  restated  in  §60.5.  Section 
660.5(a)  will  now  specify  that  willful 
violation  of  §  860. 3  or  §  860.4  is  an 
infraction  punishable,  upon  conviction, 
by  a  fine  of  not  more  than  $5,000. 
Section  860.5(b)  will  now  specify  that 
willfiil  violation  of  §  860.3  or  §  860.4 
with  respect  to  any  facility,  installation 
or  real  property  enclosed  by  a  fence, 
wall,  floor,  roof,  or  other  structural 
barrier  is  a  Class  A  misdemeanor 
punishable,  upon  conviction,  by  a  fine 
not  to  exceed  $100,000  or  imprisonment 
for  not  more  than  one  year,  or  both.  The 
fines  set  forth  in  §  860.5(a)  and  (b)  were 
previously  not  more  than  $1,000  and 
not  more  than  $5,000,  respectively. 

DOE  also  is  amending  the  Authority 
provision  to  add  references  to  sections 

5  and  6  of  the  Criminal  Fine 
Improvements  Act  of  1987.  These 
provisions  mandate  the  increase  in  the 
fines  set  forth  in  §  860.5.  Sections  5  and 

6  are  codified  aH8  U.S.C.  3559  and  18 
U.S.C  3571,  respectively. 

The  title  of  part  860  is  changed  from 
"Trespassing  on  Administration 
Property"  to  'Trespassing  on 
Department  of  Energy  Property"  to 
reflect  Government  reorganization.  The 
Department  of  Energy  Organization  Act 
of  1978  abolished  the  Energy  Research 
and  Development  Administration  and 
transferred  the  nuclear  installations  and 
other  property  of  the  Administration  to 
the  Department  of  Energy.  While  the 
text  of  part  860  was  previously  modified 
to  substitute  references  to  the 
Department  of  Energy  for  references  to 
the  Energy  Research  and  Development 
Administration,  the  title  inadvertently 
was  not  updated. 

B.  Administrative  Procedure  Act 

The  DOE  has  determined  that  this 
Final  Rule  may  be  promulgated  without 
notice  and  opportunity  for  public 
comment.  The  only  substantive 
amendment,  the  increase  in  the  criminal 
fines  set  forth  in  §860.5,  is  made  to 
conform  the  regulations  to  changes 
effected  in  Federal  criminal  law 
(including  the  trespass  provisions  of  the 
Atomic  Energy  Act  of  1954)  by 
enactment  of  the  Criminal  Fine 


Improvements  Act  of  1987.  The  DOE 
has  no  discretion  over  this  matter  since 
the  increase  in  fines  is  mandated  by 
Federal  statute  and  therefore  notice  and 
public  comment  are  unnecessary.  The 
amendment  to  the  authority  provision 
and  the  title  are  mere  technical  changes. 

C.  Regulatory  Review 

Pursuant  to  the  January  22.  1993. 
memorandum  on  the  subject  of 
regulatory  review  from  the  Director  of 
the  Office  of  Management  and  Budget 
(OMB)  (58  FR  6074.  January  25. 1993). 
DOE  submitted  this  notice  to  the 
Director  for  appropriate  review.  The 
Director  has  completed  his  review. 
Separately,  DOE  has  determined  that 
there  is  no  need  for  a  regulatory  impact 
analysis  because  the  rule  is  not  a  major 
rule  as  that  term  is  defined  in  section 
1(b)  of  Executive  Order  12291. 

D.  Regulatory  Flexibility  Act 

The  Regulatory  Flexibility  Act,  Public 
Law  96-354.  94  Stat.  1164  (U.S.C.  601 
et  seq.),  requires,  in  part,  that  an  agency 
prepare  a  regulatory  flexibility  analysis 
for  any  final  rule  unless  it  determines 
that  the  rule  will  not  have  a  "significant 
economic  impact  on  a  substantial 
number  of  small  entities."  In  the  event 
that  such  an  analysis  is  not  required  for 
a  particular  rule,  the  agency  must 
publish  a  certification  and  an 
explanation  of  that  determination  in  the 
Federal  Register.  This  Final  Rule 
merely  reflects  statutorily  mandated 
increases  in  Federal  criminal  fines.  The 
economic  impact  on  small  business  is 
negligible.  Accordingly,  pursuant  to 
section  605(b)  of  the  Regulatory 
Flexibility  Act,  DOE  certifies  that  this 
Final  Rule  will  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities. 

E.  Environmental  Review 

DOE  has  determined  that  this  Final 
Rule  is  not  a  major  Federal  action  with 
significant  environmental  impact  and 
therefore  does  not  require  preparation  of 
an  environmental  assessment  or 
environmental  impact  statement  under 
the  National  Environmental  Policy  Act 
of  1969,  as  amended  (42  U.S.C.  4321  et 
seq]. 

F.  Paperwork  Reduction  Act 

No  new  information  or  recordkeeping 
requirements  are  imposed  by  this 
rulemaking.  Accordingly,  no  OMB 
clearance  is  required  under  the 
Paperwork  Reduction  Act  (44  U.S.C 
3501  etseq.). 

List  of  Subiects  in  10  CFR  Part  860 

Federal  buildings  and  facilities. 
Security  measures.  Penalties. 
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Iss\Md  in  Washington,  DC,  September  3. 
1993. 

George  L.  McFadden, 

Director.  Office  of  Security  Affairs. 

For  the  reasons  set  out  in  the 
preamble,  part  860  of  Chapter  m.  Title 
10  of  the  Code  of  Federal  Regulations  is 
revised  to  read  as  follows: 

PART  860— TRESPASSING  ON  . 
DEPARTMENT  OF  ENERGY 
PROPERTY 

Sec 

860.1  Purpose. 

860.2  Scope. 

860.3  Trespass. 

860.4  Unauthorized  introduction  of 
weapons  or  dangerous  materials. 

860.5  Violations  and  penalties. 

860.6  Posting. 

860.7  Effective  date  of  prohibition  on 
designated  locations. 

860.8  Applicability  of  other  laws. 
Authority:  Sec  161. 68  Stat.  948.  sec.  229. 

70  Stat.  1070;  (42  U.S.C  2201;  2278a);  sec 
104.  88  Stat  1237,  sec  105,  88  Stat.  1238  (42 
U.S.C  5814,  5815);  sec.  5,  Pub.  L  100-185. 
101  Stat.  1279  (18  U.S.C  3559);  sec  6.  Pub. 
L  100-185,  101  Stat.  1280  (18  U.S.C  3571); 
sec  7041,  Pub.  L  100-690, 102  Stat.  4899  (18 
U.S.C  3559). 

1860.1     PurpoM. 

The  regulations  in  this  part  are  issued 
for  the  protection  and  security  of 
facilities,  installations  and  real  property 
subject  to  the  jurisdiction  or 
administration,  or  in  the  custody  of,  the 
Department  of  Energy. 

18602    8cop«. 

The  regulations  in  this  part  apply  to 
all  facilities,  installations  and  real 
property  subject  to  the  jiuisdiction  or 
administration  of  the  IDepartment  of 
Energy  or  in  its  custody  which  have 
been  posted  vvith  a  notice  of  the 
prohibitions  and  penalties  set  forth  in 
this  part. 

S  860.3    TrMiMss. 

Unauthorized  entry  upon  any  facility, 
installation  or  real  property  subject  to 
this  part  is  prohibited. 

S  860.4    UnsuthorlzAd  introdtiction  of 
weapons  or  dangerotM  materials. 

Unauthorized  carrying,  transporting, 
or  otherwise  introducing  or  causing  to 
be  introduced  any  dangerous  weapon, 
explosive,  or  other  dangerous 
instrument  or  material  hkely  to  produce 
substantial  injury  or  damage  to  p)ersons 
or  property,  into  or  upon  any  facility, 
installation  or  real  property  subject  to 
this  part,  is  prohibited. 

18608    VIolaliona  and  penalties. 

(a)  Whoever  willfully  violates  either 
§  860.3  or  §  860.4  shall,  upon 
conviction,  be  guilty  of  an  infraction 


punishable  by  a  fine  of  not  more  than 
$5,000. 

(b)  Whoever  willfully  violates  either 
§  860.3  or  §  860.4  with  respect  to  any 
facility,  installatim  or  real  property 
enclosed  by  a  fen:e,  wall,  floor,  roof,  or 
other  structural  birrier  shall  upon 
conviction,  be  gu  Ity  of  a  Qass  A 
misdemeanor  puiiishabie  by  a  fine  not 
to  exceed  $100,0(0  or  imprisonment  for 
not  more  than  on  j  year,  or  both. 

S8606    Posting. 

Notices  stating  the  pertinent 
prohibitions  of  §f  860.3  and  860.4  and 
penalties  of  §  860  5  wilj  be 
conspicuously  pcsted  at  all  entrances  of 
each  designated  fKality,  installation  or 
parcel  of  real  property  end  at  such 
intervals  along  ths  perimeter  as  will 
provide  reasonab  e  assurance  of  notice 
to  {>ersons  about  io  enter. 

%  860.7    Effective  <  ate  of  prohibition  on 
dasignatad  locations. 

The  prohibitior  s  in  §§  860.3  and 
860.4  shall  take  e  Tect  as  to  any  facility, 
installation  or  real  property  on 
publication  in  the  Federal  Register  of 
■  the  notice  designt  ting  the  facility, 
installation  or  real  property  and  posting 
in  accordance  with  §  860.6. 

S  860.8    Appllcabil  ty  of  other  laws. 

Nothing  in  this  part  shall  be 
construed  to  affecl  the  applicability  of 
the  provisions  of  >tate  or  other  Federal 
laws. 

jFR  Doc.  93-22450 1'iled  9-13-93;  8:45  am) 
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FEDERAL  RESEFVE  SYSTEM 

12  CFR  Part  262 
[Docket  No.  R-0810]! 

Rules  of  Procedure 

AGENCY:  Board  of  Governors  of  the 
Federal  Reserve  S  i^stem. 
ACTION:  Final  rule 

SUMMARY:  This  repilation  changes  the 
publication  requirements  for  notice  of 
apphcations  under  the  Federal  Deposit 
Insurance  Act  for  Jje  merger, 
consolidation,  or  requisition  of  assets  or 
the  assumption  of  liabilities,  if  the 
acquiring,  assuming,  or  resulting  bank 
will  be  a  state  member  bank.  This 
change  will  requira  that  notice  be 
published  on  least  3  occasions  to 
conform  the  regulction  to  the  statutory 
requirements.  In  addition,  the  Board  is 
making  technical  changes  to  the 
regulation. 

DATES:  This  rule  is  effective  September 
30,  1993.  This  rule  applies  to 


applications  filed  on  or  after  September 
30,  1993. 

FOR  FURTHER  INFORMATION  CONTACT: 
Sidney  M.  Sussan.  Assistant  Director, 
(202-452-2638),  Beveriy  Evans, 
Supervisory  Financial  Analyst  (202-452- 
2573),  Division  of  Banking  Supervision 
and  Regulation;  Patrick  J.  McDlvltt, 
Attorney  (202-452-3818).  Legal  Division. 
Board  of  Governors  of  the  Federal 
Reserve  System,  For  the  hearing 
impaired  only,  Telecommunications 
Device  for  the  Deaf  (TDD).  Dorothea 
Thompson  (202-452-3544).  Board  of 
Governors  of  the  Federal  Reserve 
System,  20th  and  C  Street  NW.. 
Washington,  DC  20551. 
SUPPLEMENTARY  INFORMATION:  Section 
18(c)  of  the  Federal  Dep)osit  Insurance 
Act,  12  U.S.C.  1828(c),  generally 
requires  that  public  notice  be  given 
when  a  state  member  bank  seeks  to 
merge  or  consolidate  with  a  bank  or 
institution,  assume  certain  liabilities 
including  the  liability  to  pay  deposits. 
or  transfer  assets  to  a  noninsured  bank 
or  institution.  Section  18(c)(3)(C) 
requires  that  the  notice  be  published  "at 
appropriate  intervals"  during  a  period 
of  at  least  thirty  days,  unless  the  Board 
determines  that  the  Board  must  act 
immediately  in  order  to  prevent  the 
probable  default  of  a  state  member  bank. 
Currently,  the  Rules  of  Procedure  of  the 
Board,  12  CFR  262.3(b)(1).  require  that 
notice  be  published  only  one  time. 

In  light  of  the  statutory  language,  the 
Board  believes  that  it  is  appropriate  to 
revise  the  notice  requirements  relating 
to  applications  under  section  18(c). 
Accordingly,  the  Board  is  amending  § 
262.3  to  require  that  notice  of 
applications  subject  to  section  18(c}  be 
published  at  least  three  times  at 
appropriate  intervals  and  that  the  last 
publication  appear  at  least  thirty  days 
after  the  first  publication.  Other  existing 
procedural  requirements  relating  to 
publication  of  notice  of  these 
applications  will  not  be  affected  by  this 
amendment. 

The  Board  is  also  making  technical 
changes  to  the  regulation  to  correct  a 
citation,  to  renumber  certain  provisions 
as  a  resuh  of  the  change  in  publication 
requirements,  and  to  correct  a 
typographical  error. 

Notice  and  Public  Participation 

The  provisions  of  5  U.S.C.  553 
relating  to  notice  and  public 
participation  have  not  been  followed  in 
connection  with  the  adoption  of  this 
amendment  because  the  changes  are 
technical  or  result  from  requirements 
mandated  by  statute.  For  these  reasons, 
the  Board  finds  good  cause  for 
determining,  and  so  determines,  that 
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notice  and  public  participation  are 
unnecessary  and  contrary  to  the  public 
interest. 

Regulatory  Flexibility  Act  Analysis 

Pursuant  to  section  605(b)  of  the 
Regulatory  Flexibihty  Act  the  Board 
certifies  that  the  amendment  will  not 
have  a  significant  economic  impact  on 
a  substantial  number  of  small  entities. 
The  change  in  publication  requirements 
is  not  significant  as  the  amendment  will 
require  only  two  additional  notices  of 
publication  and  the  economic  impact  of 
the  additional  publications  will  be 
minimal. 

List  of  Subjects  in  12  CFR  Fart  262 

Administrative  practice  and  procedure. 

For  the  reasons  set  forth  in  the 
preamble,  the  Board  is  amending  12 
CFR  part  262  as  follows. 

PART  262— RULES  OP  PROCEDURE 

1.  The  authority  citation  for  part  262 
is  revised  to  read  as  follows: 

Authority:  5  U.S.C.  552.  12  U.S.C.  321. 
182B(c).  and  1842. 

2.  In  §  262.3.  paragraph  (b)(l)(i)(D)  is 
removed,  and  paragraphs  (b)(l)(i){E)  and 
(F)  are  redesignated  as  paragraphs 
(b)(l)(i)P)  and  (E),  respectively,  in 
paragraph  (b)(2)  the  first  sentence,  the 
word  "applicaition"  is  corrected  to  read 
"application",  a  new  paragraph  (b)(3)  is 
added,  and  paragraph  (j),  introductory 
text,  is  revised  to  read  as  follows: 

§262.3    Appltcationa. 


(b)  •  •  • 

(3)  In  the  case  of  an  application  for  a 
merger,  consolidation,  or  acquisition  of 
assets  or  assumption  of  liabilities,  if  the 
acquiring,  assuming,  or  resulting  bank  is 
to  be  a  State  member  bank,  the  applicant 
shall  cause  to  be  published  notice  in  the 
form  prescribed  by  the  Board.  The 
notice  shall  be  published  in  a 
newspaper  of  general  circulation  in  the 
community  or  communities  in  which 
the  head  office  of  each  of  the  banks  to 
be  a  party  to  the  merger,  consolidation, 
or  acquisition  of  assets  or  assumption  of 
liabilities  Is  located.  The  notice  shall  be 
published  on  at  least  three  occasions  at 
appropriate  intervals.  The  last 
publication  of  the  notice  shall  appear  at 
least  thirty  days  after  the  first 
pubhcation.  The  notice  must  provide  an 
opportunity  for  the  public  to  give 
written  comment  on  the  application  to 
the  appropriate  Federal  Reserve  Bank 
for  at  least  thirty  days  after  the  date  of 
the  first  publication  of  the  notice. 
Within  seven  days  of  publication  of 
notice  for  the  first  time,  the  applicant 


shall  submit  its  application  to  the 
appropriate  Reserve  Bank  for 
acceptance,  along  with  a  copy  of  the 
notice.  If  the  Reserve  Bank  has  not 
accepted  the  application  as  complete 
within  ninety  days  of  the  date  of  the 
first  publication  of  the  notice,  the 
applicant  may  be  required  to  republish 
notice  of  the  application. 

#  •        •        •        • 

(j)  •  •  •  The  following  types  of 
applications  require  procedures 
exclusive  of.  or  in  addition  to.  those 
described  in  paragraphs  (i)(l)  through 
(5)  of  this  section. 

•  •        •        •        • 

By  order  of  tiie  Board  of  Governors  of  the 
Federal  Reserve  System.  September  7. 1993. 
William  W.  Wiles. 
Secretary  of  the  Board. 
(FR  Doc.  93-22262  Filed  9-13-93:  8:45  am] 

BILUNG  CODE  ni041-f 


DEPARTMENT  OF  TRANSPORTATION 

Federal  Aviation  Administration 

14  CFR  Part  39 

[Docket  No.  93-NM-103-AD;  Am«ndment 
39-8686;  AD  93-1 5-08  R1  ] 

Airworthiness  Directives;  Boeing 
IModel  737  Series  Airplanes 

agency:  Federal  Aviation 
Administration.  DOT. 
ACTION:  Final  rule;  correction. 

SUMMARY:  This  document  corrects 
information  in  an  existing  airworthiness 
directive  (AD).  appHcable  to  Boeing 
Model  737  series  airplaneis  equipped 
with  certain  IPECO  pilot  and  co-pilot 
seats.  The  existing  AD  currently 
requires  an  inspection  to  determine 
whether  the  bearings  of  the  tracklock 
bracket  assemblies  of  the  pilot  and  co- 
pilot seats  are  secure,  modification  of 
loose  bearings,  and  marking  the  seat 
identification  label.  The  actions 
specified  in  that  AD  are  intended  to 
prevent  the  pilot  and  co-pilot  seats  from 
sliding  freely  on  the  track,  which  could 
lead  to  the  inability  of  the  pilots  to 
control  the  airplane.  This  action  revises 
the  AD  by  providing  for  an  alternative 
identification  marking  on  pilot/co-pilot 
seals  approved  for  installation  on  these 
airplanes. 
DATES:  Effective  August  24. 1993. 

The  incorporation  by  reference  of 
certain  publications  listed  in  the 
regulations  was  previously  approved  by 
the  Director  of  the  Federal  Register  as  of 
August  24,  1993  (58  FR  42192.  August 
9. 1993). 


ADDRESSES:  The  service  information 
referenced  in  this  AD  may  be  obtained 
ft^om  IPECO.  Inc.,  3882  Del  Amo 
Boulevard,  suite  604,  Torrance, 
California  90503.  This  information  may 
be  examined  at  the  Federal  Aviation 
Administration  (FAA),  Transport 
Airplane  Directorate.  Rules  Docket. 
1601  Lind  Avenue,  SW.,  Renton, 
Washington;  or  at  the  Office  of  the 
Federal  Register,  800  North  Capitol 
Street.  NW..  suite  700.  Washington,  DC. 

FOR  FURTHER  INFORMATION  CONTACT:  Roy 

Boffo.  Aerospace  Engineer,  Airframe 
Branch,  ANM-120S,  FAA,  Transport 
Airplane  Directorate.  Seattle  Aircraft 
Certification  Office,  1601  Lind  Avenue, 
SW.,  Renton.  Washington  98055-4056; 
telephone  (206)  227-2780;  fax  (206) 
227-1181. 

SUPPLEMENTARY  INFORMATION:  On  August 
2.  1993.  the  FAA  issued  AD  93-15-08. 
Amendment  39-8654  (58  FR  42192, 
August  9.  1993),  which  is  applicable  to 
Boeing  Model  737  series  airplanes 
equipped  with  certain  IPECO  pilot  and 
co-pilot  seats.  That  AD  requires  an 
inspection  to  determine  whether  the 
bearings  of  the  tracklock  bracket 
assemblies  of  the  pilot  and  co-pilot  seats 
are  secure,  modification  of  loose 
bearings,  and  marking  the  seat 
identification  label.  That  action  was 
prompted  by  reports  of  pilot  seats 
failing  to  lock  horizontally  due  to  the 
tracklock  pin  bearing  becoming 
detached  from  its  housing  and  wedged 
in  the  mechanism.  The  actions  required 
by  that  AD  are  intended  to  prevent  the 
pilot  and  co-pilot  seats  from  sliding 
freely  on  the  track,  which  could  lead  to 
the  inability  of  the  pilots  to  control  the 
airplane 

Recently,  the  FAA  has  become  aware 
of  the  fact  that  an  alternative 
identification  marking  that  may  appear 
on  pilot/co-pilot  seats  approved  for 
installation  on  these  airplanes  was 
inadvertently  omitted  from  paragraph 
(b)  of  AD  93-15-08.  Specifically, 
paragraph  (a)(1)  of  that  AD  requires  that 
certain  seats  must  be  modified  and  then 
marked  with  "AOOl-25-74"  on  the 
identification  label.  However,  paragraph 
(b)  of  that  sa:"ne  AD  indicates  that  no 
seat  may  be  installed  unless  it  has  been 
marked  "INSPECTED  REF.  SBAOOl-25- 
74"  on  the  identification  label.  Clearly, 
the  intent  of  paragraph  (b)  was  to  permit 
the  installation  of  seats  marked  with 
either  "INSPECTED  REF.  SBAOOl-25- 
74"  or  "AOOl-25-74"  on  the 
identification  label. 

The  FAA  has  determined  that  it  is- 
appropriate  to  take  action  to  correct 
paragraph  (bj  of  AD  93-15-08  to  permit 
operators  to  install  pilot/co-pilot  seats 
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that  are  marked  with  either  one  of  the 
two  described  identification  markings. 

Action  is  taken  herein  to  correct  the 
error  and  to  correctly  add  the  AD  as  an 
amendment  to  Section  39.13  of  the 
Federal  Aviation  Regulations  (FAR). 
The  effective  date  of  the  rule  remains 
August  23, 1993. 

The  final  rule  is  being  reprinted  in  its 
entirety  for  the  convenience  of  affected 
operators. 

Since  this  action  only  provides  for  the 
use  of  an  alternative  marking  on  the 
identification  label  on  pilot/co-pilot 
seats  installed  in  these  airplanes,  it  has 
no  adverse  economic  impact  and 
imposes  no  additional  burden  on  any 
person.  Therefore,  notice  and  public 
procedures  hereon  are  unnecessary. 

List  of  Subiecta  in  14  CFR  Part  30 

Air  transportation.  Aircraft,  Aviation 
safety.  Incorporation  by  reference, 
Safety. 

Adoption  of  the  Correction 

Accordingly,  pursuant  to  the 
authority  delegated  to  me  by  the 
Administrator,  the  Federal  Aviation 
Administration  amends  14  CFR  part  39 
of  the  Federal  Aviation  Regulations  as 
follows: 

PART  39— AIRWORTHINESS 
DIRECTIVES 

1.  The  authority  citation  for  part  39 
continues  to  read  as  follows: 

AutharMy:  49  U.S.C.  App.  13S4(a),  1421 
and  1423: 49  U.S.Q  10e(g):  and  14  CFR 
11. S9. 

f  39.13    (Amandad) 

2.  Section  39.13  is  amended  by 
removing  amendment  39-8654  (58  FR 
42192,  August  9.  1993),  and  by  adding 
a  new  airworthiness  directive  (AO), 
amendment  39-6686,  to  read  as  follows: 

93-lS-0»-Rl  Boaiag:  Amendment  39-8686. 
Docket  93-NM-103-AD.  Revises  AD  93- 
15-08,  Amendment  39-8654. 

ApplictAUity:  Model  737  series  airplanes 
equipped  with  IPECO,  Model  093.  pilot  and 
co-pilot  seats,  having  seat  serial  numbers  up 
to  and  including  21121;  certificated  in  any 
category. 

Compliance  Required  as  indicated,  unless 
accomplished  previously. 

To  prevent  the  pilot  and  co-pilot  seats  from 
sliding  freely  on  the  track,  which  could  lead 
to  the  inability  of  the  pilots  to  control  the 
airplane,  accomplish  the  following: 

(a)  Within  60  days  after  the  effective  date 
of  this  AD,  perform  an  inspection  to 
determine  whether  the  bearings  of  the 
tracklock  bracket  assemblies  of  the  pilot  and 
co-pilot  seats  are  secure  by  attempting  to 
rotate  the  head  of  the  bearing  in  either 
direction  in  accordance  with  IPECO  Service 
Bulletin  A001-25-74,  Issue  2,  dated  May  6. 
1993. 


(1)  If  a  bearing  rotites  n  either  direct)on: 
Prior  to  further  fligh  ,  mr>dify  the  tracklock 
bracket  assembly  in  jcccrdance  with  the 
service  bulletin,  and  mark  the  seat 
identincation  label  t  y  service  bulletin 
number,  "AOOl-25-74,"  using  vibro-etrb  or 
a  similar  method  in  icccrdance  with  the 
service  bulletin. 

(2)  If  a  bearing  do€s  not  rotate  in  either 
direction:  Prior  to  fu-ther  flight,  mark  the  seat 
identification  label  •INSPECTED  REF. 
SBAOOl-25-74",  using  vibro-etcb  or  a 
similar  method  in  ac::»rdance  with  the 
service  bulletin. 

(b)  As  of  the  effect  ve  date  of  this  AD,  no 
person  shall  install  en  any  airplane  a  pilot/ 
co-pilot  seat  that  dO€S  not  bear  "AOOl-25- 
74"  or  "INSPECTTED  REF.  SBAOOl-25-74  * 
on  its  identification  abel. 

(c)  An  alternative  method  of  compliance  or 
adjustment  of  the  coinp  iance  time  that 
provides  an  acceptak  le  evel  of  safety  may  be 
used  if  approved  by  <  he  Martager,  Seattle 
Aircraft  Certification  Office  lACO),  FAA, 
Transport  Airplane  I  ircctorate.  Operators 
shall  submit  their  rec  uests  through  an 
appropriate  FAA  Principal  Maintenance 
Inspector,  who  may  i  dc  comntents  and  then 
send  it  to  the  Managt  r,  Seattle  ACO. 

Note:  Information  (onceming  the  existence 
of  approved  altemati  /e  methods  of 
compliance  with  this  AD,  if  any,  may  be 
obtained  from  the  Seattle  ACO. 

(d)  Special  flight  ptmits  may  be  issued  in 
accordance  with  FAF  21.197  and  21.199  to 
operate  the  airplane  ta  b  location  where  the 
requirenients  of  this  /Vr  can  be 
accomplished. 

(e)  The  inspection,  modification,  and 
marking  of  the  seat  si  al  I  be  done  in 
accordance  with  IPE(  O  Service  Bulletin 
AOOl-25-74,  Issue  2,  d^ted  May  6. 1993. 
which  contains  the  fcllowing  list  of  effective 
pages: 


PagaNo. 

la^ 

8ho*«ion 

Pe9« 

Data  shown  on 
page 

1,3 

2,  4-8  

2 

1 

UVf  6,  1993. 
Apr.  15. 1993. 

This  incorporation  by  reference  was 
approved  by  the  Director  of  the  Federal 
Register,  in  accordam  e  with  5  U.S.C.  552(a) 
and  1  CFR  Part  51,  as  of  August  24, 1993  (58 
FR  42192,  August  9, 1993).  Copies  may  be 
obtained  from  IPECO,  Inc..  3882  Del  Amo 
Boulevard,  suite  604.  Torrance,  California 
90503.  Copies  may  be  inspected  at  the  FAA, 
Transport  Airplane  D  rectorate,  1601  Lind 
Avenue,  SW.,  Renton  Washington;  or  at  the 
Office  of  the  Federal  f  .egister,  800  North 
Capitol  Street.  NW..  s  ute  700.  Washington. 
DC. 

(f)  This  amendment  becomes  effective  on 
August  24. 1993. 

Issued  in  Renton.  Washington,  on 
September  7. 1993. 
David  G.  Hmicl, 

Acting  Manager,  Tram  port  Airplane 
Directorate.  Aircrafi  C  yrtificotion  Service. 
|FR  Doc.  93-22329  Filjd  9-13-93;  8;45  am) 
BiujNO  cooc  4na-i»-r 


Coast  Guard 
33  CFR  Part  165 

[COTP  Los  Angaiaa-Lor>9  Baach  Regulation 
93-009) 

Security  Zone  Regulations;  Pacific 
Ocean  South  of  Santa  Cruz  Island,  CA 

AGENCY:  Coast  Guard.  DOT. 
action:  Temporary  final  rule. 

SUMMARY:  The  Coast  Guard  is 
establishing  a  Security  Zone  in  the 
Territorial  Waters  south  of  Santa  Cruz 
Island  in  the  vicinity  of  Yellow  Bluff. 
The  zone  is  needed  to  safeguard 
national  defense  assets  against 
destruction/loss/injury  from  sabotage  or 
other  subversive  acts,  accidents,  or 
causes  of  a  similar  nature  while 
undergoing  operational  testing.  Entry 
into  this  zone  is  prohibited  unless 
authorized  by  the  Captain  of  Port. 

EFFECTIVE  DATE:  This  regulation 
becomes  effective  on  October  3,  1993 
and  terminates  at  midnight  on  October 
15. 1993. 

FOR  FURTHER  INFORMATION  COf^ACT: 
CAPT  J.B  Morris  at  310-980-4429. 

SUPPLEMENTARY  INFORMATION:  In 

accordance  with  5  U.S.C.  553,  a  Notice 
of  Proposed  Rulemaking  (NPRM)  was 
not  published  for  this  regulation  and  it 
is  being  made  effective  in  less  than  30 
days  afier  Federal  Regulation 
Publication.  Publishing  an  NPRM  and 
delaying  its  effective  date  would  be 
contrary  to  the  public  Interest  since 
immediate  action  is  needed  to  prevent 
destruction/loss/iniury  to  national 
defense  assets  involved  in  operational 
testing. 

Drafting  Information 

The  drafters  of  this  regulation  are 
CAPT  J.B.  Morris.  Captain  of  the  Port, 
Los  Angeles-Long  Beach  and  CAPT  B. 
Weule,  Eleventh  Coast  Guard  District 
Legal  Officer. 

Discussion  of  Regulation 

The  operations  requiring  this 
regulation  will  begin  on  October  3, 
1993.  This  Security  Zone  is  necessary  to 
ensure  the  security  and  safety  of 
national  defense  assets  during 
operational  testing.  Entry  into  the  zone 
may  be  allowed  if  testing  permits  and 
there  are  no  hazards  to  transiting  vessels 
or  test  equipment.  Requests  to  enter  the 
zone  should  be  addressed  to  the  Coast 
Guard  patrol  vessel(s)  on  scene  or  the 
representative  of  the  Captain  of  the  Fort 
Los  Angeles-Long  Beach  embarked  in 
the  MA^  McGAW. 
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List  of  Subiects  in  33  CFR  Fart  16S 

Harbors.  Marine  safety.  Navigation 
(water).  Reporting  and  recordkeeping 
requirements.  Security  measures. 
Waterways. 

Regulation 

In  consideration  of  the  foregoing, 
subpart  D  of  part  165  of  title  33.  Code 
of  Federal  Regulations,  is  amended  as 

follows: 

PART  165— {AMENOEO] 

1.  The  authority  citation  for  part  165 
continues  to  read  as  follows: 

Aotliority;  33  U  SC  1225  and  1231.  50 
I'SC.  191;  49  CFR  1  46:  and  33  CFR  1. 05- 
1(g).  6  04-1. 6.04-6  and  160.5. 

2.  A  new  section  165.T01-109  is 
added  to  read  as  follows: 

§16S.T0t-1Ot    SMurlty  Zone:  PKHfic 
Oc— w.  Ciilumli. 

(a)  Location.  The  following  area  is  a 
Security  Zone:  The  Territorial  Waters 
south  of  Santa  Cruz  Island.  California, 
in  the  vicinity  of  Yellow  Bluff;  bounded 
on  the  north  by  Santa  Cruz  Island,  on 
the  south  by  latitude  33-56N.  on  the 
east  by  longitude  119-34W.  and  on  the 
west  by  longitude  119-41W. 

(b)  Effective  date.  This  regulation 
becomes  effective  on  October  3. 1993 
and  terminates  at  midnight  October  15. 
1993. 

(c)  Regulations.  In  accordance  with 
the  general  regulations  in  §  165.33  of 
this  part,  no  person  may  swim,  skin 
dive,  or  scuba  dive  in  the  waters  within 
the  Security  2U>ne.  and  no  vessel  may 
enter,  remain  in,  or  transit  the  Security 
Zone  writhout  the  permission  of  the 
CapUin  of  the  Port.  Section  165.33  also 
contains  other  general  requirements. 

Dated:  September  7, 1993. 
|.B.  Morris. 

Captain.  U.S  Coast  Cuard.  Captain  of  the 
Port.  Los  Angeles/Long  Beach. 
IFR  Doc.  93-22447  Filed  9-13-93;  845  ami 
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33  CFR  Part  165 

(CCG001-«3-11^ 

Safety  Zona  Regulations;  M/V  Empire 
Knight.  Boon  laian<l,  ME 

AGEMCY:  Coest  Guard.  DOT. 
ACTION:  Temporary  Gnal  rule. 

StJMMARY:  The  Coast  Guard  is 
establishing  a  safety  zone  in  the  waters 
one  and  one  half  miles  southeast  of 
Boon  bland.  ME.  writhin  2.000  yards  of 
the  wreck  of  the  M/V  EMPIRE  KNIGHT 
This  zone  is  needed  to  protect  the 
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maritime  community  including  vessels 
and  personnel  involved  in  an 
investigation  and  possible  recovery 
operation.  Entry  into  this  zone,  or 
movement  within  this  zone,  is 
prohibited  unless  authorized  by  the 
Captain  of  the  Port.  Portland.  Maine. 
EFFECTIVE  DATE:  This  regulation 
becomes  effective  at  6  a.m..  August  28. 
1993.  and  terminates  at  12  p.m..  October 
30.  1993.  unless  terminated  sooner  by 
the  Captain  of  the  Port. 
FOR  FWTHCT  WronHATlON  CONTACT: 
LT  AW.  Echols  of  Captain  of  the  Port. 
Portland.  Maine  at  (207)  780-3251 

SUPPLEMENTARY  MFORIMTION: 

Drafting  Information 

The  drafters  of  this  regulation  are  LT 
A.W.  Echols,  project  officer.  Captain  of 
the  Port.  Portland.  Maine,  and  LCDR  J. 
Stieb.  project  attorney.  First  Coast  Guard 
District  Legal  Office. 

Regulatory  History 

As  authorized  by  5  US.G  553.  a 
notice  of  proposed  rule  making  was  not 
published  for  this  regulation  and  good 
cause  exists  for  making  it  effective  in 
less  than  30  days  after  Federal  Register 
publication.  Due  to  the  emergency 
nature  of  the  event,  there  was  not 
sufficient  time  to  publish  proposed 
rules  in  advance  of  the  event. 
Publishing  a  NPRM  and  delaying  its 
date  would  be  contrary  to  the  public 
interest  because  the  event  is  a  search  for 
a  possible  cargo  of  mercury  and  if 
located,  its  possible  recovery  from  the 
wreck  of  the  EMPIRE  KNIGHT.  If  the 
event  were  required  to  be  postponed  by 
pubhshing  a  NPRM.  the  survey  would 
have  to  be  delayed  approximately  nine 
months  due  to  the  expected  weather 
conditions  from  late  October  throughout 
the  winter  months.  Delay  would 
increase  the  potential  for  release  of  the 
Mercury  and  the  possible  danger  to  the 
marine  environment  and  recovery 
personnel  would  be  increased. 

Background  and  Purpose 

On  February  11.  1944  the  British 
freighter  EMPIRE  KNIGHT  grounded  on 
Boon  IslaiKi  Ledge,  off  the  coast  of  York. 
Maine.  The  stem  section  broke  free  and 
sank  in  approximately  250  feet  of  water. 
According  to  a  plan  of  stowage,  the 
EMPIRE  KNIGHT  was  to  carry  221 
flasks  of  mercury  in  number  5  cargo 
hold.  The  Coast  Guard  will  be 
conducting  an  investigation  of  the 
wreck  to  determine  the  possible 
presence  of  mercury.  If  mercury  cargo  is 
found  to  be  on  board,  it  will  be  removed 
from  the  wreck  provided  it  is  necessary, 
feasible  and  safa  to  do  so.  This  zone  is 
required  to  protect  the  maritime 


community,  including  vessels, 
equipment  and  personnel  associated 
with  this  survey  and  possible  recovery 
operation.  The  290  foot  pipe  lay  barge 
LB-278  and  support  vessels  will  be  on 
scene  throughout  the  operation.  The 
zone  covers  all  the  waters  within  2,000 
yards  of  the  stem  section  of  the  EMPIRE 
KNIGHT,  located  1.5  miles  southeast  of 
Boon  Island.  Maine.  No  vessels,  divers, 
or  underwater  craft  will  be  allowed 
access  to  the  area  without  the 
permission  of  the  Captain  of  the  Port 
Portland,  Maine,  or  his  on  scene 
representative 

Regulatory  Evaluation 

These  regulations  are  not  major  under 
Executive  Order  12291  and  not 
significant  under  Department  of 
Transportation  Regulatory  Policies  and 
Procedures  (44  FR  11040;  February  26, 
1979). 

The  event  will  last  approximately  two 
months.  The  area  affected  by  this  event 
receives  infrequent  commercial  traffic. 
Because  of  the  relatively  remote  location 
of  the  operation  and  the  extensive 
advisories  which  will  be  made, 
commercial  entities  will  be  able  to 
adjust  to  any  disruptions.  The  Coast 
Guard  expects  the  economic  impact  of 
this  proposal  to  be  so  minimal  that  a 
Regulatory  Evaluation  is  unnecessary. 

Small  Entities 

Under  the  Regulatory  Flexibility  Act 
(5  use  601  et  seq.).  the  Coast  Guard 
must  consider  whether  this  proposal 
will  have  a  significant  impact  on  a 
substantial  number  of  small  entities 
"Small  entities"  include  independently 
owned  and  operated  small  businesses 
that  are  not  dominant  in  their  field  and 
that  otherwise  qualify  as  "small 
business  concerns"  under  section  3  of 
the  Small  Business  Act  (15  U.S.C.  632). 

For  the  reasons  addressed  under  the 
Regulatory  Evaluation  above,  the  Coast 
Guard  expects  the  impact  of  this 
regulation  to  be  minimal  and  certifies 
under  section  605(b)  of  the  Regulatory 
Flexibility  Act  (5  U.S.C.  601  et  seq.)  that 
this  final  rule  will  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities. 

Collection  of  Information 

This  rule  contains  no  collection  of 
information  requirements  under  the 
Paperwork  Reduction  Act  (44  U.S.C.  601 

et  seq.) 

Federalism 

The  Coast  Guard  has  analyzed  this 
action  in  accordance  with  the  principles 
and  criteria  contained  in  Executive 
Order  12612.  and  has  determined  that 
these  regulations  do  not  raise  sufficient 
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federalism  implications  to  warrant  the 
preparation  of  a  Federalism  Assessment. 

Environment 

The  Coat  Guard  has  considered  the 
environmental  impact  of  these 
regulations  and  concluded  that  under 
section  2.B.2.C  of  Commandant 
Instruction  M16457.1B.  they  are  an 
action  to  protect  public  safety  and  they 
are  categorically  excluded  from  further 
environmental  documentation.  A 
Categorical  Exclusion  Determination 
will  be  made  available  in  the  docket. 

List  of  Subjects  in  33  CFR  Part  165 

Harbors,  Marine  safety,  Navigation 
(water).  Reporting  and  recordkeeping 
requirements.  Security  measures, 
Waterways. 

Temporary  Final  Regulation 

For  the  reasons  set  out  in  the 
preamble,  the  Coast  Guard  amends  33 
CFR  part  165  as  follows: 

PART  16S-{  AMENDED] 

1.  The  authority  citation  for  part  165 
continues  to  read  as  follows: 

Authority:  33  U.S.C  1231;  50  U  S  C.  191; 
33  CFR  1.05-l(g3, 6.04-1,  6.04-6  and  160.5; 
49  CFR  1.46. 

2.  A  temporary  section  165.T01-119 
is  added  to  read  as  follows: 

S  165.T01-119    lyi/V  EMPIRE  KNIGHT,  Boon 
ieiand,  Maine. 

(a)  Location.  All  the  waters  within 
2.000  yards  of  the  stem  section  of  the 
EMPIRE  KNIGHT,  located  1.5  miles 
southeast  of  Boon  Island,  Maine, 
position  43''06.2'  N,  070°27.1'  W. 

(b)  Effective  date.  This  regulation 
becomes  effective  at  6  a.m.,  August  28. 
1993  and  terminates  at  12  p.m.  October 
30, 1993  unless  terminated  sooner  by 
the  Captain  of  the  Port. 

(c)  Regulations.  (1)  The  general 
regulations  covering  safety  zones 
contained  in  §  165.23  of  this  part  apply. 

(2)  Divers  and  manned  or  unmanned 
underwater  craft  are  prohibited  from 
entering  the  zone  without  the 
permission  of  the  Captain  of  the  Port 
Portland,  Maine  or  his  on  scene 
representative. 

Dated  August  19, 1993. 

D3.  Paacoe. 

Captain.  U.S.  Coast  Guard.  Captain  of  the 
Port.  Portland. 

(FR  Doc  93-22445  Filed  9-13-93;  8:45  am) 
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33  CFR  Pari  165 

(COTP  Baltimore,  MO I  ieguletlon  93-05- 
024] 

Safety  Zone  Reguial  on:  Route  450 
Severn  River  Bridge  Annapolis,  MD 

AGENCY:  Coast  Guard  1X)T. 
ACTION:  Temporary  final  rule. 

summary:  The  Coast  3uard  is 
establishing  a  safety  :one  on  the  Severn 
River  during  the  inst  illation  of  support 
beams  on  the  new  ro  Jte  450  Severn 
River  Bridge  by  CIA?  BRO  Corporation 
of  Pittsfield,  Maine,  "his  safety  zone  is 
necessary  to  control  ecreational  vessel 
traffic,  and  to  provid?  for  the  safety  of 
life  and  property  on  J.S.  Navigable 
waters  from  the  hazards  associated  with 
this  construction  op«  .-ation.  Entry  into 
this  zone  is  prohibit(<i  unless 
authorized  by  the  Captain  of  the  Port, 
Baltimore,  MD. 

EFFECTIVE  DATE:  This  regulation  will 
become  effective  at  7  a.m.  and  terminate 
at  5  p.m.  daily  on  September  7,  8,  9,  10, 
13,  14,  15,  16  and  17,  unless  sooner 
terminated  by  the  COTP. 
FOR  FURTHER  INFORM  I'HON  CONTACT: 
Lieutenant  Mark  Wi  1  ams  at  U.S.  Coast 
Guard  Marine  Safetj  Office  Baltimore, 
40  S.  Gay  Street,  Balimore,  Maryland, 
(410) 962-5100. 

SUPPLEMENTARY  INFORMATION:  In 
accordance  with  5  L.S.C.  553,  a  Notice 
of  Proposed  Rule  Mtking  (f^RM)  was 
not  published  for  th:  s  regulation  and 
good  cause  exists  foi  making  it  effective 
in  less  than  30  days  ifter  Federal 
Register  publication  The  construction 
company  did  not  pn)vide  the  Coast 
Guard  with  suffidert  advance  notice  to 
allow  for  the  normal  rule  making 
process.  Publishing  i  \PRM  and 
delaying  its  effective  date  would  be 
contrary  to  the  public  interest,  since 
immediate  action  is  leeded  to  protect 
recreational  vessel  tiaffic  against 
potential  hazards  ast  ociated  with  this 
construction  project  to  facihtate 
completion  of  the  br  dge. 

Drafting  Information 

The  drafters  of  thi  x  regulation  are 
Lieutenant  Mark  R.  Williams,  project 
officer  for  the  Captai  n  of  the  Port, 
Baltimore,  Marylanc  and  Lieutenant 
John  B.  Gately,  project  attorney.  Fifth 
Coast  Guard  District  Legal  Staff. 

Background  and  Puipose 

CIANBRO  Corporf  tion  requested 
Coast  Guard  assistance  controlling 
vessel  traffic  on  the  r>evem  River  in  the 
vicinity  of  the  bridge  project,  during 
placement  of  bridge  .uoport  beams.  As 
part  of  their  request,  ClANBRO 


indicated  that  it  will  be  necessary  for 
the  Coast  Guard  to  close  the  channel 
while  lifting  the  channel  span  support 
beams. 

Discussion  of  Regulation 

On  August  5. 1993,  ClANBRO 
Corporation  made  public  construction 
plans  and  schedule  for  the  erection  of 
structural  steel  on  the  new  route  450 
Severn  River  Bridge  in  Annapolis, 
Maryland.  The  work  involves  lifting 
support  beams  into  place  from  barge 
mounted  heavylift  cranes  While  the 
beams  are  supported  by  crane  and  not 
secured  to  the  bridge  support  columns, 
a  severe  hazard  exists  to  anyone 
positioned  immediately  beneath  or  near 
the  operation.  In  order  to  facilitate  the 
lifts  of  the  Severn  River  channel  span 
beams,  and  protect  recreational  vessel 
traffic  from  the  hazard  associated  with 
the  lifts,  a  safety  zone  will  be 
established  on  each  of  the  days  the  work 
will  be  ongoing.  This  safety  zone 
consists  of  all  waters  within  500  feet 
upstream  and  downstream  of  the  bridge 
construction  site,  located  at  Latitude 
38''59.6'  N,  Longitude  076''29.8'  W.  This 
regulation  is  necessary  to  facihtate  the 
construction  of  the  new  Severn  River 
bridge,  ensure  the  safety  of  recreational 
vessels,  and  to  provide  for  the  safety  of 
life  and  property  on  U.S.  Navigable 
waters  during  the  bridge  construction. 
Since  the  Severn  River  channel  will  be 
closed  daily  for  9  weekdays  from  7  a.m. 
until  5  p.m.,  vessel  traffic  will  be 
severely  disrupted.  Periodic  openings 
will  be  possible  once  support  beams  are 
adequately  secured  to  surrounding 
support  columns  and  bridge  abutments. 
The  support  tug  "HELEN  E"  will  remain 
onscene  during  the  entire  operation  and 
will  be  monitoring  VHF  channels  13 
and  16. 

Economic  Assessment  and  Certification 

This  proposed  regulation  is 
considered  to  be  non-major  under 
Executive  Order  12291  on  Federal 
Regulation  and  nonsignificant  under 
Department  of  Transportation  regulatory 
policies  and  procedures  (44  FR  11034; 
February  26,  1979).  The  economic 
impact  of  this  proposal  is  expected  to  be 
minimal,  therefore  a  full  regulatory 
evaluation  is  unnecessary.  The  Coast 
Guard  also  considered  the  impact  of  this 
regulation  on  small  entities  and 
concluded  that  such  impact  is  expected 
to  be  minimal  Therefore  the  Coast 
Guard  certifies  under  5  U.S.C  60S(b). 
that  this  regulation  wiU  not  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities. 
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Federalinn  AMemnent 

This  action  has  been  analysed  in 
accordance  with  the  principles  and 
criteria  contained  in  Executive  Order 
12612.  This  final  rule  does  not  raise 
sufficient  federalism  implications  to 
warrant  the  preparation  of  a  Federalism 
Assessment.  This  proposal  contains  no 
collection  of  information  requirements 
under  the  Paperwork  Reduction  Act  (44 
U.S.C.  3501  et  seq.) 

List  of  Subjects  in  33  CFK  Pari  165 

Harbors.  Marine  safety,  Navigation 
(water).  Reporting  and  recordkeeping 
requirements.  Security  measures. 
Waterways. 

ReguUtioiu 

In  consideration  of  the  foregoing,  the 
Coast  Guard  is  amending  part  165  of 
title  33.  Code  of  Federal  Regulations  as 
follows: 

PART  165— [AMENDED] 

1.  The  authority  citation  for  part  165 
continues  to  read  as  follows: 

Anthority:  33  U.S.C  1231:  U.S.C  191;  33 
CFR  1  05-{g).  6.04-1.  6  04-6.  and  160.5;  49 
CFR  1.46. 

2.  A  temporary  §  165.T05-063  is 
added  to  read  as  follows: 

165.T0&-063    Sataty  Zon«:  Rout*  450 
Severn  River  Bridge,  AnnapoMs,  HO. 

(a)  Location.  The  following  area  is  a 
safety  zone.  All  waters  within  500  feet 
of  either  upstream  and  downstream 
sides  of  the  bridge  construction  site 
located  at  Latitude  38°5g.6'  N. 
Longitude  076''29.3'  W. 

(b)  Definitions.  The  designated 
representative  of  the  Captain  of  the  Port 
is  any  Coast  Guard  commissioned, 
warrant  or  petty  of^cer  who  has  been 
authorized  by  tbe  Captain  of  the  Port, 
Baltimore,  Maryland  to  act  on  his 
behalf. 

(c)  General  information.  The  Captain 
of  the  Port  and  the  Duty  Officer  at  the 
Marine  Safety  Office,  Baltimore, 
Maryland  may  be  contacted  at  telephone 
number  (410)  962-5105.  The  Coast 
Guard  Patrol  Commander  and  tiie  senior 
boarding  officer  on  each  vessel 
enforcing  the  safety  zone  may  be 
contacted  on  VHF-FM  channels  16  and 
13. 

(d)  Regulations.  (1)  In  accordance 
with  the  general  regulations  in  §  165.23 
of  this  part,  entry  into  this  safety  zone 
is  proliibited  uiUess  authorized  by  the 
Captain  of  the  Port  or  liis  designated 
representative. 

(2)  The  operator  of  any  vessel  which 
enters  into  or  operates  in  this  safety 
zone  shall: 


(i)  Stop  the  vessel  immediately  upon 
being  directed  to  do  so  by  tmy 
commissioned,  warrant,  or  petty  officer 
on  board  a  vessel  displaying  a  Coast 
Guard  Ensign. 

(ii)  Proceed  as  directed  by  any 
commissioned,  warrant,  or  petty  officer 
on  board  a  vessel  displaying  a  Coast 
Guard  Ensign.  Except  for  persons  or 
vessels  authorized  by  the  Coast  Guard 
Patrol  Commander,  no  person  or  vessel 
may  enter  or  remain  in  the  regulated 
area. 

(e)  Effective  dates.  This  regulation  is 
effective  from  7  a.m.  until  5  p.m.  on 
September  7,  8,  9, 10. 13, 14, 15, 16  and 
17,  unless  sooner  terminated  by  the 
Captain  of  the  Port,  Baltimore. 
Maryland. 

Dated:  S«ptember  2. 1093. 
G.S.  Cope. 

Captain.  U.S.  Coast  Guard.  Captain  of  the 
Port.  Baltimore.  Maryland. 
[FR  Doc.  93-22448  Filed  9-13-93;  845  am] 
BlUJNa  COOC  4«10-14-M 


33  CFR  Part  165 
(CGD01-93-001] 

SafMy  Zone;  Boston  Inner  Harbor, 
Boston,  MA 

AGENCY:  Coast  Guard,  DOT. 
ACTION:  Final  rule. 

SUMMARY:  The  Coast  Guard  is 
establishing  a  permanent  safety  zone 
around  the  USS  CASSIN  YOUNG  (DD- 
793),  with  the  size  of  the  zone  varying 
appropriate  to  prevailing  conditions. 
This  zone  is  needed  to  safeguard  the 
USS  CASSIN  YOUNG  as  an  historic 
national  maritime  attraction  and  to 
protect  other  vessels  and  persons  ftt)m 
the  risk  of  collision,  damage  or  personal 
injury  due  to  the  hmited 
maneuverability  of  the  USS  CASSIN 
YOUNG  while  under  tow. 
Implementation  of  this  safiaty  zone  will 
enhance  safe  navigation  in  Boston 
Harbor  by  defining  permanent 
operational  parameters  for  public 
viewing  of  the  USS  CASSIN  YOUNG 
(DD-793)  when  it  is  underway. 
EFFECTIVE  DATE:  This  regulation 
becomes  effective  on  October  14,  1993. 
FOR  FURTHER  INFORMATION  CONTACT: 
MSTl  Daniel  J.  Dugery,  USCG  Marine 
Safety  Office  Boston,  at  (617)  223-3000. 

SUPPLEMENTARY  INFORMATION: 

Drafting  Informatioa 

The  principal  persons  involved  in 
drafting  this  document  are  MSTl  Daniel 
].  Dttgery.  assistant  Waterways 
Management  Officer,  Captain  of  the  Port 
of  Boston,  and  Lieutenant  Commander 


Jeffrey  Stieb,  project  attorney.  First 
Coast  Guard  District  Legal  Office. 

Regulatory  History 

On  May  18, 1993,  the  Coast  Guard 
published  a  notice  of  proposed 
rulemaking  entitled,  "SAFETY  ZONE; 
BOSTON  INNER  HARBOR.  BOSTON, 
MA"  in  the  Federal  Register  (58  FR 
28942).  The  Coast  Guard  received  no 
comments  on  the  proposal.  A  public 
hearing  was  not  requested  and  one  was 
not  held.  The  Coast  Guard  Captain  of 
the  Port  Boston  is  publishing  the  final 
rule  as  proposed. 

Background  and  Puq>ose 

The  USS  CASSIN  YOUNG  {DD-793), 
a  376  foot  World  War  II  Fletcher  Class 
destroyer,  operated  by  the  National  Park 
Service  in  Boston,  had  a  distinguished 
combat  career  in  the  Pacific  during 
World  War  II  and  also  participated  in 
the  Korean  Conflict.  CASSIN  YOUNG 
now  serves  as  a  permanent  national 
memorial  to  destroyermen  and  the  ships 
they  served  on.  To  protect  the  vessel, 
the  Captain  of  the  Port  (COTP)  Boston 
has  routinely  established  a  temporary 
moving  safety  zone  around  the  USS 
CASSIN  YOUNG  whenever  it  is 
underway  in  Boston  Harbor. 

The  USS  CASSIN  YOUNG'S 
Columbus  Day  Turnaround  Cruise  is  an 
annual  event  in  Boston  Harbor. 
Typically,  at  10  a.m.  on  the  Columbus 
Day  weekend,  the  USS  CASSIN  YOUNG 
departs  berth  at  Pier  1,  Charlestown 
Navy  Yard,  with  veterans  and  visitors 
on  board.  The  USS  CASSIN  YOUNG. 
sometimes  joined  by  other  parade 
vessels,  is  towed  outbound  by  two  tug 
boats  through  Boston  Inner  Harbor  to 
the  vicinity  of  Buoys  2  and  4  off  Castle 
Island.  At  that  point  the  USS  CASSIN 
YOUNG,  and  any  accompanying  parade 
vessels  turn  and  proceed  inbound. 
Experience  has  demonstrated  that  this 
annual  event  attracts  numerous 
spectator  vessels  and  may  create 
significant  congestion  in  Boston  Harbor. 
The  hmited  maneuverability  of  the  USS 
CASSIN  YOUNG  and  other  participating 
vessels  while  underway  for  this  event 
poses  a  hazard  for  spec^tor  vessels  in 
the  area,  precipitating  the  need  for  a 
safety  zone.  A  moving  safety  zone 
around  the  USS  CASSIN  YOUNG  (DD- 
793),  and  any  other  associated  parade 
vessels,  during  the  event  minimizes  the 
chances  of  collision  with  other  vessels 
by  eliminating  crossing  or  overtaking 
situations  and  helps  to  provide 
sufficient  maneuvering  room  for 
participating  vessels.  It  also  minimizes 
disruption  to  other  vessel  traffic,  as 
operators  can  schedule  vessel 
movements  before  or  after  the  USS 
CASSIN  YOUNG'S  transit. 
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In  addition  to  this  annual  event,  the 
USS  CASSIN  YOUNG  occasionally  gets 
underway  in  Boston  Harbor  for  other 
special  events.  Like  the  USS  CASSIN 
YOUNG'S  Columbus  Day  Turnaround 
Cruise,  these  events  are  well  published 
and  attract  many  spectator  vessels, 
creating  a  similar  need  for  a  safety  zone. 
Accordingly,  the  COTP  Boston  is  hereby 
establishing  a  permanent  moving  safety 
zone  for  one  hundred  yards  in  all 
directions  around  the  USS  CASSIN 
YOUNG  {DD-793)  and  around  each 
accompanying  parade  vessel  whenever 
such  vessels  are  underway  together  in 
Boston  Harbor. 

Scheduled  movements  of  the  USS 
CASSIN  YOUNG  (DD-793)  and  the 
names  and  berthing  locations  of 
accompanying  parade  vessels  will  be 
published  in  the  Local  Notice  to 
Mariners  and  in  a  Safety  Marine 
Information  Broadcast.  During 
scheduled  events,  other  marine  traffic 
may  not  enter  the  moving  safety  zone 
without  authorization  from  the  COTP 
Boston. 

Discussion  of  Comments  and  Changes 

No  written  comments  were  received 
during  the  comment  period. 
Accordingly,  the  text  of  these 
regulations  appears  as  it  did  in  the 
notice  of  proposed  rulemaking. 

Regulatory  Evaluation 

This  proposal  is  not  major  under 
Executive  Order  12291  on  Federal 
Regulations  and  not  significant  under 
Department  of  Transportation 
Regulatory  Policies  and  Procedures  (44 
FR  11040;  February  26. 1979).  The  C^st 
Guard  expects  the  economic  impact  of 
this  proposal  to  be  so  minimal  that  a 
Regulatory  Evaluation  is  unnecessary. 
The  practice  of  establishing  a  safety 
zone  to  protect  CASSIN  YOUNG  and 
accompanying  parade  vessels  underway 
in  Boston  Harbor  has  been  in  effect  for 
many  years.  Costs  to  the  shipping 
industry  from  these  regulations,  if  any, 
will  be  minor  and  have  no  significant 
adverse  financial  effect  on  vessel 
operators  as  the  events  will  normally  be 
of  less  than  three  hours  duration.  Deep 
draft  vessel  traffic,  fishing  vessels,  and 
tour  boats  may  experience  slight  delays 
in  departures  or  arrivals  during  the 
transit,  however,  mariners  can  time 
their  movements  just  ahead  or  just  after 
the  USS  CASSIN  YOUNG  (D[>-793)  and 
accompanying  parade  vessels  have 
completed  their  transit. 

Small  Entities 

Under  the  Regulatory  Flexibility  Act 
(5  U.S.C  601  et  seq.),  the  Coast  Guard 
must  consider  whether  this  proposal 
will  have  a  significant  economic  impact 


on  a  substantial  number  of  small 
entities.  "Small  ent  ties"  include 
independently  own  ad  and  operated 
small  businesses  th.it  are  not  dominant 
in  their  field  and  that  otherwise  qualify 
as  "small  business  concerns"  under 
section  3  of  the  SmtU  Business  Act  (15 
U.S.C.  632).  For  the  reesons  set  forth  in 
the  above  Regulator/  Evaluation,  the 
Coast  Guard  certifies  under  5  U.S.C. 
605(b)  of  the  Regulatory  Flexibility  Act. 
that  this  regulation  'vill  not  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities. 

Collection  of  Infoncatian 

This  rule  contains  no  collection  of 
information  requirements  under  the 
Paperwork  Reduction  Act  (44  U.S.C, 
3501  et  seq.)       \ 

Federalism 

The  Coast  Guard  has  analyzed  this 
proposal  in  accordance  with  the 
principles  and  criteria  contained  in 
Executive  Order  126|l2  and  has 
determined  that  thislproposal  does  not 
have  sufficient  federalism  implications 
to  warrant  the  prepaifation  of  a 
Federalism  Assessment.  No  written 
comments  relating  td  this  section  were 
received,  and  the  reguletory  text 
remains  unchanged. 

Environment 

The  Coast  Guard  considered  the 
environmental  impact  of  this  proposal 
and  concluded  under  section  2.B.2.C  of 
Commandant  Instrucion  M16475.1B. 
this  rulemaking  is  categorically 
excluded  from  furthet*  environmental 
documentation.  In  fat^.  implementation 
of  this  rulemaking  should  help  to 
preserve  a  national  historic  landmark 
and  protect  the  environment  by 
reducing  the  risk  of  collision  or  other 
marine  accidents.  A  Categorical 
Exclusion  Determination  is  available  in 
the  docket  for  inspection  or  copying 
where  indicated  under  ADDRESSES. 

List  of  Subjects  in  33  CFR  Part  165 

Harbors,  Marine  safety.  Navigation 
(water),  Reporting  and  record  keeping 
requirements.  Security  measures. 
Waterways. 

Regulation 

In  consideration  of  the  foregoing,  33 
CFR  part  165  is  amended  as  follows: 

PART  165— REGULATED  NAVIGATION 
AREAS  AND  UMITED  ACCESS  AREAS 

1.  The  authority  citation  for  part  165 
continues  to  read: 

Authority:  33  US.C  1231;  50  U.S.C  191; 
49 CFR  1.46  and  33 CFR  t.05-l(g), 604-1. 
6.04-6  and  160.5. 


2  Anew  §165.112  is  added  to  read 
as  follows: 

S 1 65. 1 1 2    Safflty  Zone :  USS  CASSIN 
YOUNG,  Boaton,  Massachusetts. 

(a)  Location  The  following  area  is  a 
safety  zone: 

Around  the  USS  CASSIN  YOUNG 
(DD-793)  and  any  accompanying  parade 
vessels  when  the  USS  CASSIN  YOUNG 
is  underway.  The  zone  extends  100 
yards  in  all  directions  in  the  waters 
around  the  USS  CASSIN  YOUNG  and 
accompanying  parade  vessels  whenever 
the  USS  CASSIN  YOUNG  is  underway 
in  Boston  Harbor  from  the  time  the  USS 
CASSIN  YOUNG  departs  its  berth  until 
it  is  safely  moored. 

(b)  Hfgulations.  The  general 
regulations  governing  safety  zones  as 
contained  in  33  CFR  165.23  apply. 

DHted:  September  1, 1993. 
G.W.  Abrsms. 

Captain,  US.  Coast  Guard.  Captain  of  the 
Port.  Boston.  Massachusetts. 
|FR  Doc.  93-22444  Filed  9-13-93;  8:45  am) 
BILLING  CODE  4910-t4-M 


33  CFR  Part  165 
[CGD01 -93-034) 

Safety  Zone;  New  York  National 
Championship  Race,  NY 

AGENCY:  Coast  Guard.  DOT. 
ACTION:  Temporary  final  rule. 

SUMMARY:  The  Coast  Guard  is 
establishing  a  temporary  safety  zone  in 
the  Lower  Hudson  River,  for  the  New 
York  National  Championship  Race.  The 
event,  sponsored  by  Super  Boat  Racing 
Inc..  will  take  place  on  Sunday,  October 
3.  1993  from  12  p.m.  until  4  p.m. 
Temporary  closure  of  the  entire  Lower 
Hudson  River  between  Battery  Park  and 
Pier  76  in  Manhattan  is  needed  to 
protect  the  boating  public  from  the 
hazards  associated  with  high  speed 
powerboats  racing  in  confined  waters. 
DATES:  This  rule  is  effective  from  12 
p.m.  until  4  p.m.  on  October  3, 1993, 
with  a  rain  date  of  October  4. 1993.  at 
the  same  time. 

FOR  FURTHER  INFORMATION  CONTACT: 
Lieutenant  Rosanne  Trabocchi, 
Waterways  Management  Officer.  Coast 
Guard  Group  New  York  (212)  668-7933. 

SUPPLEMENTARY  INFORMATION: 

Drafting  Information 

The  drafters  of  this  notice  are  LT 
Rosanne  Trabocchi.  Project  Manager, 
Captain  of  the  Port.  New  York  and 
LCDR  J.  Stieb.  Project  Attorney.  First 
Coast  Guard  District  Legal  Office. 


i 
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Regulatory  History 

Pursuant  to  5  U.S.C.  553.  a  notice  of 

Stroposed  rulemaking  was  not  published 
or  this  regulation  and  good  cause  exists 
for  making  it  effective  in  less  than  30 
days  after  the  Federal  Register 
publication.  Publishing  a  NPRM  and 
delaying  the  date  of  this  event  would  b« 
contrary  to  public  interest  since  this 
program  is  tor  the  benefit  and 
enjoyment  of  the  public. 

Background  and  Purpose 

On  April  16,  1993,  Super  Boat  Racing 
Inc.  submitted  a  request  to  hold  its 
annual  power  boat  race  in  the  Lower 
Hudson  River.  The  Coast  Guard  is 
establishing  a  temporary  safety  zone  in 
the  Lower  Hudson  River  for  this  annual 
event  known  as  the  "New  York  National 
Championship  Race".  This  regulation 
will  close  all  waters  of  the  Lower 
Hudson  River  south  of  a  line  dravsm 
from  Pier  76  in  Manhattan  to  a  point 
located  directly  opposite  on  the  New 
Jersey  shoreline  and  north  of  a  line 
drawn  between  the  Battery  in 
Manhattan  and  the  southernmost  point 
of  Ellis  Island  in  the  Upper  New  York 
Bay. 

Regulatory  Evaluation 

These  regulations  are  not  major  under 
Executive  Order  12291  and  not 
significant  under  Department  of 
Transportation  Regulatory  Policies  and 
Procedures  (44  FR  11040;  February  26. 
1979).  This  safety  zone  will  close  a  four 
mile  area  in  the  Lower  Hudson  River  to 
all  vessel  traffic  between  the  hours  of  12 
p.m.  and  4  p.m.  on  October  3.  1993.  The 
Coast  Guard  expects  the  economic 
impact  of  this  proposal  to  be  so  minimal 
that  a  Regulatory  Evaluation  is 
unnecessary  for  several  reasons.  The 
volume  of  commercial  vessel  traffic 
transiting  the  Lower  Hudson  River  on  a 
Sunday  is  less  than  half  of  the  normal 
daily  traffic  volume.  Pleasure  craft 
desiring  to  view  the  race  will  be 
directed  to  designated  spectator  areas 
outside  the  zone.  Pleasure  craft  can  take 
an  alternate  route  through  the  East  River 
and  the  Harlem  River.  In  addition,  the 
duration  of  the  event  is  hmited  to  four 
hours  and  extensive  o'<visories  will  be 
made  to  the  affected  maritime 
community. 

Small  Entities 

Under  the  Regulatory  Flexibility  Act 
(5  U.S.C  601  et  seq.).  the  Coast  Guard 
must  consider  whether  this  regulation 
will  have  a  significant  economic  impact 
on  a  substantial  number  of  small 
entities.  "Small  entities"  include 
independently  owned  and  operated 
small  businesses  that  are  not  dominant 
in  their  Beld  and  that  otherwise  qualify 


as  "small  business  concerns"  under 
Section  3  of  the  Small  Business  Act  |15 
U.S.C.  632). 

For  the  reasons  given  in  the 
Regulatory  Evaluation,  the  Coast  Guard 
expects  the  impact  of  this  regulation  to 
be  minimal.  The  Coast  Guard  certifies 
under  5  U.S.C.  605(b)  that  this 
regulation  will  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities. 

Collection  of  Information 

This  proposal  contains  no  collection 
of  information  requirements  under  the 
Paperwork  Reduction  Act  (44  U.SC. 
3501). 

Federalism 

The  Coast  Guard  has  analyzed  this 
action  in  accordance  with  the  principles 
and  criteria  contained  in  Executive 
Order  12612  and  has  determined  that 
this  regulation  does  not  raise  sufficient 
federalism  implications  to  warrant  the 
preparation  of  a  Federalism  Assessment. 

Environment 

The  Coast  Guard  considered  the 
environmental  impact  of  this  regulation 
and  concluded  that  under  section 
2.B.2.C.  of  Commandant  Instruction 
M16475.1B,  it  is  an  action  under  the 
Coast  Guard's  statutory  authority  to 
protect  public  safety,  and  thus  is 
categorically  excluded  from  further 
environmental  documentation.  A 
Categorical  Exclusion  Determination 
will  be  available  in  the  docket. 

List  of  Subjects  in  33  CFR  Part  165 

Harbors,  Marine  safety.  Navigation 
(water).  Reporting  and  recordkeeping 
requirements,  Security  measures. 
Waterways. 

Regulations 

For  reasons  set  out  in  the  preamble, 
the  Coast  Guard  proposes  to  amend  33 
CFR  part  165  as  follows: 

PART  165— {AMENDED] 

1.  The  authority  citation  for  part  165 
continues  to  read  as  follows: 

Authority:  33  U.S.C  1231;  50  U  S  C.  191; 
33  CFR  1.05-l(g),  6.04-1.  6.04-6.  and  160.5, 
49  CFR  1.46. 

2.  A  temporary  §  165.T01-034  is 
added  to  read  as  follows: 

S165.T01-O34    Safety  Zone;  New  York 
National  Championahip  Race,  New  York  and 
New  Jersey. 

(a)  Location.  The  safety  zone  includes 
all  waters  of  the  Lower  Hudson  River 
south  of  a  line  drawn  between  Pier  76 
Manhattan  and  a  point  on  the  New 
Jersey  shore  in  Weehawken,  New  Jersey 
at  40°45'52''  N  laUtude  74"'01'01"  W 


longtitude.  and  north  of  a  line 
connecting  the  following  points 
beginning  at: 


Latitude 

Longitude 

40°4^16  0"  N  . 

074<'01'09.0"  W.  tf>en  south 

to 
074*01'16  0'  W.  then  west 

40''41'55  0"  N  . 

to 

40°41'47.0"  N  . 

074°0V36  0"  W.  then  north- 

west to 

40°41'55  0"  N  . 

074*01'590"    W.    then    to 

shore  at 

40''4^20.5"  N  . 

074002^)6  0"  W. 

(b)  Effective  period.  This  regulation 
will  be  effective  ht>m  12  p.m.  until  4 
p.m.  on  October  3, 1993.  with  a  reindate 
of  October  4. 1993  at  the  same  time. 

(<:)  Regulations.  (1)  No  person  or 
vessel  may  enter,  transit,  or  remain  in 
the  regulated  area  during  the  effective 
period  of  regulation  unless  authorized 
by  the  U.  S.  Coast  Guard  Captain  of  the 
Port.  New  York. 

(2)  All  persons  and  vessels  shall 
comply  with  the  instructions  of  the 
Coast  Guard  Captain  of  the  Port  or  the 
designated  on  scene  personnel.  U.S. 
Coast  Guard  patrol  personnel  include 
commissioned,  warrant,  and  petty 
officers  of  the  Coast  Guard  as  well  as 
Coast  Guard  Auxiliary  personnel.  Upon 
being  hailed  by  a  U.S.  Coast  Guard 
vessel  or  Coast  Guard  Auxiliary  vessel 
via  siren,  radio,  flashing  light,  or  other 
means,  the  operator  of  a  vessel  shall 
proceed  as  directed. 

OHtod:  August  24, 1993. 
T.  H.  Gilmour. 

Captain,  U.S.  Coast  Guard;  Captain  of  the 
Port.  New  York. 
jFR  Doc.  93-22446  Filed  9-13-93;  8:45  am) 

BtLUNO  COOe  491»-14-M 


FEDERAL  EMERGENCY 
MANAGEMENT  AGENCY 

44  CFR  Part  206  / 

RIN  3067-AB86 

Disaster  Assistance;  Eligibility  of 
Private  Nonprofit  Facllitic* 

AGENCY:  Federal  Emergency 
Management  Agency  (FEMA). 
ACnON:  Final  rule. 

SUMMARY:  The  Federal  Emergency 
Management  Agency  (FEMA)  is 
changing  the  eligibility  of  private 
nonprofit  facilities  for  disaster 
assistance  grants  made  under  the 
authority  of  the  Robert  T.  Stafford 
Disaster  Relief  and  Emergency 
Assistance  Act  (Stafford  Act).  The  rule 
is  intended  to  clarify  the  statutory  term 


"essential  services  of  a  governmental 
nature"  as  applied  to  private  nonprofit 
facilities,  and  to  limit  the  types  of 
private  nonprofit  organizations  eligible 
for  disaster  assistance  under  the  Stafford 
Act. 

EFFECTIVE  DATE:  October  14,  1993. 
FOR  FURTHER  INFORMATION  CONTACT: 
Laurence  W.  Zensinger,  Chief,  Public 
Assistance  Division,  room  714.  500  C 
Street.  SW.,  Washington,  DC  20472, 
(202) 646-4240. 

SUPPLEMENTARY  INFORMATION:  The 
Stafford  Act  added  a  new  category  of 
private  nonprofit  (PNP)  facility  eligible 
for  assistaiu».  namely,  "facilities  which 
provide  essential  services  of  a 
governmental  nature  to  the  general 
public."  On  April  30. 1992,  FEMA 
published  in  the  Federal  Register  at  57 
PR  18441  a  Proposed  Rule,  and  invited 
comments  for  60  days  ending  on  June 
29, 1992. 

Comments  were  received  from  23 
sources  representing  State  and  local 
governments,  private  nonprofit 
organizations  and  others.  The  regulation 
proposed  to  limit  the  facilities  that 
qualify  as  private,  nonprofit 
organizations  to  "museums,  zoos,, 
commupity  centers,  libraries,  homeless 
shelters,  senior  citizen  centers, 
rehabilitation  facilities  and  shelter 
workshops  which  are  open  to  the 
general  public"  This  list  of  facilities  is 
a  list  of  examples  from  House  Report 
No.  100-517,  which  accompanied  H.R. 
2707  (the  bill  which  became  the  Stafford 
Act). 

A  fi^quent  general  comment  was  that 
the  Congress  intended  to  provide 
flexibility  in  determining  eligible  PNPs 
that  provide  essential  services  of  a 
government  nature.  Limiting  the  eligible 
PNPs  to  only  those  on  the  list  of 
examples  was  not  the  intent  of 
Congress.  The  history  of  PNPs  under  the 
Stafford  Act  is  briefly  discussed  in 
addressing  this  comment. 

The  law  contains  no  further  definition 
of  what  is  included  in  the  category  of 
"facilities  which  provide  essential 
services  of  a  governmental  nature  to  the 
general  public".  However,  House  Report 
No.  100-517,  which  accompanied  H.R. 
2707  (the  bill  which  became  the  Stafford 
Act),  provides  a  list  of  examples  of 
eligible  facilities.  The  list  includes 
faciUties  such  as  "museums,  zoos, 
community  centers,  rehabilitation 
faciUties  and  shelter  workshops." 

Since  passage  of  the  Stafford  Act, 
FEMA  has  used  the  list  &t>m  House 
Report  No.  100-517  to  determine 
whether  other  frwalities,  which  perform 
a  similar  function  to  those  on  the  list, 
are  eligible  facilities.  For  example, 
theaters  and  other  performing  arts  have 


been  considered  eligible  because  they 
perform  a  cultural  function  similar  to  a 
museum.  FEMA  has  also  considered  as 
eligible  facilities,  facilites  such  as 
parking  facilities,  which  some 
governmental  entities  piiDvide. 

The  floor  debates  of  this  bill  contain 
only  one  reference  to  what  facilities 
should  be  included.  Mr.  Stangeland,  on 
October  21, 1968  stated:  "We  have 
added  the  term  'essential  services  of  a 
governmental  nature  to  the  general 
pubhc'  to  provide  flexibility,  not  to 
encourage  unsupportedj  broad-reaching 
expansions  of  the  definition.''' 

Since  passage  of  the  Stafford  Act, 
FEMA  has  considered  as  eligible  PNP 
facilities  both  facilities  which  are  the 
same  as  those  provided  by  some 
government  entities  and  PNP  facilities 
which  have  a  similar  function  to  the  list 
of  examples  from  the  House  Report.  By 
doing  this  FEMA  considerably 
expanded  the  definition  of  facilities 
which  provide  "essential  services  of  a 
governmental  nature  toithe  general 
public."  j 

As  previously  noted,  humerous 
comments  were  made  that  the  proposed 
rule  limits  eligible  facilities  to  a  list  of 
examples  that  was  not  intended  by 
Congress  to  be  all  inclusive  FEMA 
agrees  with  the  comment.  However,  to 
avoid  the  broad-reaching  expansion  of 
the  definition  cautioned  against  in  the 
floor  debate,  regulations  need  to  address 
the  issue  of  what  are  "essential  services 
of  a  governmental  nature". 

Defining  "essential  services  of  a 
governmental  nature",  is  difficult 
because  of  the  wide  range  of  services 
that  different  State  and  local 
governments  provide.  One  government 
may  provide  limited  government 
services  such  as  fire  and  police 
protection,  while  another  government 
may  provide  extensive  recreation, 
educational  and  cultural  ser/ices.  To 
complicate  the  situation  further,  a  local 
government  mi^t  not  provide  a  service, 
because  a  PNP  in  the  community 
already  provides  the  service. 

To  maintain  consistency,  essential 
government  services  are  defined  in  this 
rule  in  addition  to  those  facilities  listed 
in  the  House  Report,  as  facilities  whose 
primary  purpose  is  the  provision  of 
health  and  safety  services.  Health  and 
safety  services  are  essential  services  that 
are  commonly  provided  by  all  local 
governments  and  which  directly  affect 
the  health  and  safety  uf  individuals. 
Low-income  housing,  alcohol  and  drug 
rehabilitation,  programs  for  battered 
spouses,  transportation  to  medical 
facilities,  and  food  programs  are 
examples  of  health  services  under  this 
definition.  Examples  of  ineligible 
services  or  faciUties  are:  recreational 


services,  job  counseling  or  job  training, 
advocacy  groups  not  directly  providing 
health  ser\ices,  conference  facilities, 
performing  arts,  and  other  groups  not 
providing  health  or  safety  services.  The 
proposed  regulation  is  changed  to 
include  in  the  definition  of  essential 
governmental  services  those  faciUties 
that  provide  health  and  safety  services 
and  are  open  to  the  general  public. 

Other  comments  addressed  a 
particular  PNP  or  a  type  of  PNP  that 
should  be  considered  as  an  eligible 
facility.  The  case  was  presented  that 
some  PNPs  provide  vital  services, 
services  which  are  sometimes  in  great 
demand  after  a  disaster,  and 
communities  rely  on  the  many  services 
provided  by  PNPs.  Theaters  and  various 
PNPs  providing  social  services,  have 
been  eligible  for  assistance  since  the 
Stafford  Act  and  have  made  strong  cases 
for  public  support.  However  worthwhile 
the  PNP,  FEMA  must  rely  on  the 
language  of  the  Stafford  Act  to 
determine  whether  the  PNP  provides 
"essential  services  of  a  governmental 
nature  to  the  general  public."  To  ensure 
consistency  in  determining  eligibility 
for  assistance,  FEMA  is  justified  in 
clearly  defining  essential  services.  This 
will  result  in  many  PNPs  being 
excluded  from  the  definition.  The 
justification  for  this  definition  is 
discussed  in  the  preceding  paragraph. 

One  comment  was  made  that  the 
proposed  regulation  does  not  recognize 
the  different  needs  of  different         y'~' 
communities  and  should  be  delayra 
until  the  States  can  be  consulted.  The 
final  rule's  definition  of  eligible 
facilities,  including  those  that  provide 
health  and  safety  services  to  the 
community,  should  be  sufficiently 
broad  to  address  the  different  needs  of 
communities  in  various  parts  of  the 
country 

The  comment  period  provided  the 
opportunity  for  the  general  public  and 
governmental  entities  to  respond  to  the 
proposed  rule.  FEMA  believes  this 
period  was  adequate  and  that  no  further 
consultation  is  needed. 

National  Environmental  Policy  Act 

An  environmental  assessment  has 
been  prepared,  leading  to  the 
determination  that  this  rule  will  not 
have  a  significant  impact  on  the 
environment  and  that  an  Environmental 
Impact  Statement  is  not  required.  The 
assessment  is  available  for  review  at  the 
Office  of  the  Rules  Docket  Clerk,  Office 
of  the  General  Counsel,  Federal 
Emergency  Management  Agency.  500  C 
Street,  SW..  Washington,  DC  20472. 
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Regulatory  Flexibility  Act 

The  Director  certifies  that  this  rule  is 
not  a  major  rule  under  Executive  Order 
12291,  and  will  not  have  a  significant 
impact  on  a  substantial  number  of  small 
entities  within  the  meaning  of  the 
Regulatory  Flexibility  Act,  and  is  not 
expected  (1)  To  adversely  affect  the 
availability  of  disaster  assistance 
funding  to  small  entities,  (2)  to  have 
significant  secondary  or  incidental 
effects  on  a  substantial  number  of  small 
entities,  nor  (3)  to  create  any  additional 
burden  on  small  entities.  Hence,  no 
regulatory  impact  analysis  has  been 
prepared. 

Paperwork  Reduction  Act 

This  rule  does  not  involve  any 
collection  of  information  for  the 
purposes  of  the  Paperwork  Reduction 
Act. 

Executive  Order  J26J2.  Federalism 

In  promulgating  this  rule,  FEMA  has 
considered  the  President's  Executive 
Order  12612  on  Federalism.  This  rule 
makes  no  changes  in  the  division  of 
governmental  responsibilities  between 
the  Federal  government  and  the  States. 
Grant  administration  procedures  in 
accordance  with  44  CFR  part  13, 
Uniform  Administrative  Requirements 
for  Grants  and  Cooperative  Agreements 
to  State  and  Local  Governments,  remain 
the  same.  No  Federalism  assessment  has 
been  prepared. 

Executive  Order  J  2778,  Civil  Justice 
Reform 

This  rule  meets  the  applicable 
standards  of  section  2(b)(2]  of  Executive 
Order  12778,  Qvil  Justice  Reform,  dated 
October  25. 1991,  3  CFR,  1991  Comp., 
p.  359. 

List  of  Subjects  in  44  CFR  Part  206 

Disaster  Assistance,  Public 
Assistance. 

Accordingly,  44  CFR  part  206  is 
amended  as  follows: 

PART  206— {AMENDED] 

1.  The  authority  citation  for  part  206 
continues  to  read  a  follows: 

Anlbority:  The  Robert  T.  Stafford  Disaster 
Relief  and  Emergency  Assistance  Act,  42 
U.S.C.  5121  et  seq.;  Reorganization  Plan  No. 
3  of  1978,  5  U.S.C  App.  1;  E.O.  12148.  3 
CFR,  1979  Comp..  p.  412;  and  E.O.  12673.  3 
CFR.  1989  Comp.,  p.  214. 

2.  Section  206.221  is  amended  by 
revising  paragraph  (e)(6)  to  read  as 

follows: 

1206^1    DtflnMone. 


(e) 


(6)  Other  essential  governmental 
service  facility  means  museums,  zoos, 
community  centers,  libraries,  homeless 
shelters,  senior  citizen  centers, 
rehabilitation  facihties,  shelter 
workshops  and  facilities  which  provide 
health  and  safety  services  of  a 
governmental  nature.  All  such  facilities 
must  be  open  to  the  general  public. 

Dated:  September  7, 1993. 
juncfl  L.  Witt, 
Director. 

IFR  Doc.  93-r22432  Filed  9-13-93;  8  45  am) 
■HJJMQ  cooe  ri»-»-r 


44  CFR  Part  206 
RIN  3067-ABa5 

Disaster  Assistance;  Eligibility  of 
Costs 

AGENCY:  Federal  Emergency 
Management  Agency  (FEMA). 
action:  Final  rule. 

SUMMARY:  The  Federal  Emergency 
Management  Agency  (FEMA)  is 
chan^g  the  eligibility  of  costs  which 
may  be  claimed  in  the  performance  of 
work  under  a  disaster  assistance  grant. 
It  changes  to  $1000  the  minimum  dollar 
amount  of  damages  eligible  for  disaster 
assistance,  and  makes  straight-time 
force  labor  account  costs  of  permanent 
employees  ineligible  for  assistance.  The 
changes  are  intended  to  improve 
program  efficiency,  and  to  clarify  that 
only  direct,  additional  costs  caused  by 
the  disaster  are  eligible  for  assistance. 
EffECnvc  date:  October  14, 1993. 
FOR  FURTHER  INFORMATION  CONTACT: 
Laurence  W.  Zensinger,  Chief,  Pubhc 
Assistance  Division,  room  714,  500  C 
Street,  SW..  Washington,  DC  20472. 
(202) 646-4240. 

SUPPLEMENTARY  INFORMATION:  On  April 
30, 1992,  FEMA  pubhshed  a  proposed 
rule  in  the  Federal  Register  at  57  FR 
18442,  and  invited  comments  for  60 
days  ending  on  June  29, 1992.  The 
proposed  rule  made  two  changes 
affecting  federal  disaster  assistance:  the 
one  proposed  change  to  the  eligible 
force  labor  account  costs  for  emergency 
work,  and  the  other  proposed  change  to 
the  minimum  threshold  of  damage  used 
to  determine  eligible  damage  sites. 
Comments  were  received  from  38 
sources  representing  State  and  local 
governments  and  others. 

Force  Account  Labor  Costs 

When  an  applicant  for  disaster 
assistance  performs  emergency  response 
or  recovery  work  using  regularly 
employed  personnel,  the  term  for  the 


practice  is  "force  account  labor."  The 
proposed  change  makes  the  cost  of 
straight-time  salaries  and  benefits  of 
force  account  labor  used  in  emergency 
response  ineligible  for  assistance.  A 
frequent  comment  was  that  the 
proposed  change  undermines  Congress' 
intent  to  give  minimum  assistance  of  75 
percent  for  eligible  costs. 

The  Stafford  Act,  section  403(b),  42 
use.  5170b,  states,  "The  Federal  share 
of  assistance  under  this  section  shall  be 
not  less  than  75  percent  of  the  eligible 
cost  of  such  assistance."  FEMA  agrees 
with  the  commentators  that  it  must 
provide  minimum  assistance  of  75 
percent  of  the  eligible  cost  of  assistance. 
However,  FEMA  can  define  eligible 
costs. 

The  authority  for  FEMA  determining 
eligible  costs  is  stated  in  Office  of 
Management  and  Budget  (OMB) 
Circular  A-87,  Principles  for 
Determining  Costs  Appbcable  to  Grants 
and  Contracts  with  State,  Local,  and 
Federally  Recognized  Indian  Tribal 
Governments.  This  circular  is 
incorporated  into  44  CFR  part  13, 
Uniform-Administrative  Requirements 
to  State  and  Local  Governments. 
Paragraph  A.l.  of  the  circular  states  in 
part:  "The  principles  (of  this  circular) 
are  for  the  purposes  of  cost 
determination  and  are  not  intended  to 
identify  the  circumstances  or  dictate  the 
extent  of  Federal  and  State  or  local 
participation  in  the  financing  of  a 
particular  grant." 

The  granting  agency  may  determine 
which  particular  costs  will  be  eligible 
for  reimbursement  under  a  grant 
program  unless  the  authorizing  statute 
provides  otherwise.  Based  on  the  statute 
not  specifically  discussing  eligible 
force-account  labor  costs  for  emergency 
work,  as  it  does  for  permanent  worii,  we 
conclude  that  Congress  has  authorized 
FEMA  to  define  eligible  costs. 

Comments  Received  on  the  Proposed 
Rule 

(1)  Costs  to  the  applicant.  The  most 
frequent  comment  concerns  the  costs 
and  related  issues  in  diverting 
employees  from  their  normal  duties  to 
perform  disaster  related  emergency 
work.  Commentators  dispute  FEMA's 
assertion  that  (just  considering  the 
straight-  or  regular-time  salaries  of  force- 
account  labor  involved  in  emergency 
work)  there  is  no  incremental  cost  to  the 
applicant  because  of  the  disaster  since 
the  straight-time  salary  costs  would  be 
incurred  whether  or  not  the  disaster 
occurred. 

Comments  note  that  a  normal  work 
force  providing  emergency  response  . 
during  a  disaster  is  unable  to 
accomplish  its  normal  duties.  These 


I 
Federal  Register  /  Vol.  58,  No.  176  /  Tuesday,  3eptember  14.  1993  /  Rules  and  Regulations    47995 


.  deferred  duties  must  be  accomplished  at 
a  later  date  at  a  real  cost  to  the 
applicant,  or  if  not  accomplished,  they 
will  have  an  adverse  effect  on  the 
community. 

FEMA  agrees  that  some  normally 
scheduled  force  account  work  may  be 
deferred  to  provide  emergency  response. 
Other  deferred  work,  such  as  a  police 
patrol,  cannot  be  accomplished  later.  It 
also  is  true,  however,  that  reduced 
future  maintenance  by  force  account 
labor  may  be  required  on  facilities 
damaged  in  the  disaster  that  have  been 
repaired  or  replaced.  As  an  example,  a 
road  that  has  been  damaged  and 
repaved  will  not  need  the  same 
maintenance  by  an  applicant's 
permanent  work  force.  In  considering 
the  additional  costs  to  the  applicant  of 
this  emergency  work,  FEMA  opts  to 
consider  only  the  direct  additional 
expenses  of  the  applicant.  Deferred 
work  may  or  may  not  be  accomplished 
by  the  applicant  in  the  future.  Federal 
disaster  assistance  is  intended  to 
supplement  state  and  local  efforts,  and 
the  costs  of  deferred  work  may  or  may 
not  be  spent  by  the  applicant  in  the 
future.  A  reasonable  criterion  for 
eligibility  of  emergency  work  is  that 
additional  funds  be  spent  by  the 
applicant.  This  criterion  ensures  that 
two  objectives  are  met;  that  federal 
assistance  supplements  state  and  local 
efforts,  and  that  only  additional 
expenses  directly  caused  by  the  disaster 
are  eligible  for  assistance.  Meeting  these 
objectives  justifies  the  change  in  this 
regulation. 

(2)  Consequences  of  the  regulation. 
Commentators  note  that  the  results  of 
using  force  account  labor  for  emergency 
work  include:  deferred  work  is 
contracted  out  or  accomplished  with 
overtime  later  at  a  higher  cost;  normal 
projects  are  delayed  or  eliminated;  delay 
of  maintenance  causes  more  costly 
maintenance  in  the  future. 

Current  FEMA  policy,  the  comments 
note,  provides  assistance  which  helps 
avoid  these  problems.  The  proposed 
changes  make  the  same  work  (for 
example,  debris  removal)  eligible  for 
assistance  if  accomplished  as  overtime 
by  force  account  labor  or  by  contract, 
but  ineligible  if  accomplished  by  force 
account  labor  on  a  straight-time  basis 
The  comments  note  that  FEMA  is 
encouraging  applicants  to  rely  on 
overtime  and  contract  work  (at  an 
increased  cost)  to  accomplish 
emergency  work. 

If  the  applicant  has  the  time  to  choose 
a  course  of  action,  FEMA  agrees  that 
contracting  for  emergency  work  may  be 
chosen  rather  than  using  force  account 
labor.  This  prediction  assumes  that  the 
applicant  knows  a  presidentially 


declared  disaster  is  or  will  be  declared, 
and  that  a  contractor  can  respond  as 
quickly  as  the  permanent  work  force. 
FEMA  expects,  however,  that  an 
applicant  will  normally  respond  to  a 
disaster  with  all  available  resources. 
both  private  and  pubhc,  without  regard 
to  the  eligibility  of  costs  for  federal 
assistance. 

(3)  Administrative  problems.  The 
following  comments  were  made  on  the 
regulation:  Documenting  regular-time 
and  overtime  separately  is  burdensome; 
the  correlation  between  eligible 
equipment  costs  and  ineligible  (straight- 
time)  operator  costs  is  lost  (an  audit 
looks  at  the  correlation  between  labor 
and  equipment);  and  paying  for 
equipment  and  not  for  labor  are 
inconsistent. 

The  separation  of  regular  and 
overtime  hours  need  not  be 
burdensome.  Since  overtime  is  normally 
paid  at  a  higher  rate,  overtime  and 
regular  time  are  routinely  separated. 

The  correlation  between  equiprnenl 
costs  and  ineligible  (straight-time) 
operator  costs  need  not  be  lost.  The 
straight-time  hours  of  (he  operator  can 
still  be  logged  to  compare  with 
equipment  hours,  but  the  straight-time 
labor  costs  of  the  operator  will  not  be 
ehgible  costs. 

FEMA  disagrees  that  paying  for 
equipment  and  not  for  labor  are 
inconsistent.  Equipmebt  costs  are  based 
on  purchase  cost,  depreciation, 
operating  costs,  maintenance  costs, 
salvage  values  and  other  factors.  The 
applicant  has  only  a  small  cost  if  the 
equipment  sits  unused  for  a  week  and 
a  much  larger  cost  if  the  equipment  is 
used  during  a  disaster  In  contrast, 
employees  must  be  paid  regardless  of 
how  they  are  employed.  FEMA 
considers  equipment  use  to  cause  an 
additional  expense  to  the  applicant. 
Straight-time  labor  costs  are  a  fixed 
commitment  made  by  the  applicant 
before  the  disaster  which  cause  no 
additional  expense. 

One  comment  suggested  that  mutual 
aid  by  other  jurisdictions  be  considered 
the  same  as  extra  hires  for  eligible  work, 
that  is,  as  an  eligible  cost.  If  the  mutual 
aid  agreement  requires  that  the 
applicant  pay  the  salaries  of  the  other 
jurisdiction's  employees  providing 
assistance.  FEMA  agrees  that  it  serves 
the  same  purpose  as  extra  hires  and  that 
these  are  eligible  costs.  However,  if  the 
mutual  aid  is  provided  at  no  additional 
expense  to  the  applicant,  then  these 
costs  are  not  eligible.  This  is  current 
practice  and  is  unaffected  by  the 
proposed  rule  change. 

Another  comment  proposed  that  the 
wages  of  fill-in  workers  (both  regular 
and  overtime)  and  the  overtime  wages  of 


regular  employees  be  eligible  costs.  The 
overtime  wages  of  regular  employees 
performing  eligible  work  remain  an 
eligible  cost  under  the  regulation.  Extra 
employees  hired  to  perform  eligible 
work  represent  an  incremental  disaster- 
related  expense  and  are  an  eligible  cost. 
Fill-in  workers  refer  to  extra  employees 
hired  to  perform  the  duties  of  regular 
employees  who  are  performing  disaster- 
related  work.  Because  fill-in  workers  do 
not  perform  disaster-related  work, 
assistance  for  the  cost  of  their  wages  is 
not  justified. 

Another  commentator  proposed  that 
only  the  regular-time  wages  of 
emergency  and  public  safety  personnel 
(police  and  fire)  should  be  ineligible 
costs.  As  noted  in  the  previous 
discussion,  the  change  in  regulation  is 
to  meet  two  objectives,  that  federal 
assistan(H)  only  supplement  state  and 
local  efforts,  and  that  only  additional 
expenses  directly  caused  by  the  disaster 
are  eligible  for  assistance.  The  basis  for 
all  regular  time  wages  (for  force  account 
labor  used  for  emergency  work)  being 
ineligible  is  that  there  are  no  direct 
additional  expenses  to  the  applicant. 

Minimum  Costs  in  Damage  Survey 
Report  (DSR) 

In  the  proposed  rule.  FEMA  proposed 
to  set  a  new  minimum  threshold  cost  of 
$1000  for  work  at  a  damage  site.  If  the 
cost  of  work  at  a  damage  site  was  less 
than  $1000.  it  would  not  be  eligible  for 
assistance 

Comments  Received  on  the  Damage   ' 
Survey  Report  and  Damage  Site 
Definition 

Numerous  comments  addressed  two 
issues  together,  a  reasonable  minimum 
DSR  amount  and  how  a  damage  site 
would  be  defined  to  which  to  apply  this 
minimum  Suggested  amounts  for 
minimum  DSR  amounts  ranged  from 
$250  to  $1000.  Several  commentators 
noted  that  the  proposed  minimum 
amount  of  the  DSR  has  been  increased 
to  an  amount  higher  than  the  rate  of 
inflation. 

FEMA  acknowledges  that  this  rule 
will  decrease  disaster  assistance  to  some 
applicants.  The  proportionately  large 
administrative  costs  of  these  small 
amount  DSRs.  however,  justifies  an 
increase  in  the  current  minimum  DSR 
amount  of  $250.  There  are  certain  fixed 
administrative  costs  for  any  project  such 
as  inspecting,  estimating,  reviewing, 
and  associated  paperwork.  For  the 
projects  being  affected  by  the  proposed 
change,  these  administrative  costs  are  a 
proportionately  greater  amount  than  for 
other  projects.  If  the  existing  level  of 
$250  remains  the  same,  inflation  will 
cau.se  the  fixed  administrative  costs  to 
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increase  to  a  propoftiooetely  greater 
percentage  of  the  project 

A  repeated  comment  was  that  DSRs 
should  be  written  for  all  sites  ev«n  if 
ineligible,  consequently  savings  in 
administrative  costs  by  raising  the 
minimum  DSR  amount  are  minimal. 
FEMA  agrees  that  a  DSR  should  be 
written  if  the  issue  of  the  amount  of 
damage  or  eligibility  of  the  work  is 
likely  to  arise.  The  applicant,  however, 
may  choose  not  to  show  the  inspection 
team  damage  sites  which  are  clearly 
ineligible  for  assistance.  The 
administrative  costs  from  visiting  these 
clearly  ineligible  damage  sites  will  he 
avoided. 

Several  comments  conceded  that  an 
increase  was  justified  but  questioned 
the  amount  of  the  Increase,  which  is 
greater  than  inflation.  The  new 
minimum  DSR  amount  is  not  based 
solely  on  the  inflation  rate,  but  is 
intended  to  improve  program  efficiency 
and  to  reduce  fixed  administrative  costs 
associated  with  small  claims.  Most  sites 
with  less  than  $1000  of  damage  can  be 
repaired  during  maintenance  operations 
by  the  applicant.  To  improve  program 
efficiency,  the  fixed  costs  of  DSR 
preparation  must  be  considered  in 
setting  a  minimum  DSR  amount.  The 
new  minimum  DSR  amount  of  $1000  is 
justified  to  achieve  the  objectives  of 
improving  program  efficiency  and 
focusing  resources  in  areas  less  likely  to 
be  able  to  be  taken  care  of  through 
normal  maintenance  procedures. 

The  other  issue  raised  in  conjunction 
with  the  minimum  threshold  cost  is  the 
definition  of  a  damage  site.  The  concern 
is  that  damage  sites  will  be  defined  so 
as  to  fall  below  the  minimum  DSR 
amount  and  thus  be  ineligible  for 
assistance. 

A  broad  range  of  facilities  can  be 
damaged  during  a  disaster  from  roads 
and  utility  systems  that  are 
geographically  very  dispersed  to 
buildings  at  a  specific  street  address.  A 
definition  of  a  damage  site  for  a  road, 
unless  worded  generally,  will  not  be 
applicable  to  a  building.  To  define 
damage  sites  specifically  for  each  type 
of  facility  would  be  needlessly 
cumbersome.  The  federal  inspectors 
will  be  given  guidance  that  damage  sites 
should  be  defined  using  engineering 
judgement  and  an  understanding  of  the 
function  of  the  damaged  facility. 
Damage  sites  shall  not  be  separated  with 
the  intent  to  cause  damages  to  fall  below 
the  minimum  threshold,  and  thus  be 
ineligible  for  assistance. 

National  Environmental  Policy  Act 

An  environmental  assessment  has 
been  prepared  and  concludes  that  this 
rule  will  not  have  ■  significant  impact 


on  the  environment  and  that  an 
Environmental  Impact  Statement  is  not 
required.  The  asaessnieot  ia  available  for 
review  through  the  Rules  Docket  Clerk, 
Office  of  the  General  Counsel.  Federal 
Emergency  Management  Agency,  500  C 
Street,  SW..  Washington,  DC  20472. 

Regulatory  Flexibility  Act 

The  Director  certifies  that  this  mle  is 
not  a  major  rule  under  Executive  Order 
12291,  and  will  not  have  a  significant 
impact  on  a  substantial  number  of  small 
entities  within  the  meaning  of  the 
Regulatory  Flexibility  Act,  and  is  not 
expected  (1)  to  adversely  affect  the 
availability  of  disaster  assistance 
funding  to  sniall  entities.  (2)  to  have 
significant  secondary  or  incidental 
ejects  on  a  substantial  number  of  small 
entities,  nor  (3)  to  create  any  additional 
burden  on  small  entities.  Hence,  no 
regulatory  impact  analysis  has  been 
prepared. 

Paperwork  Reduction  Act 

This  rule  does  not  Involve  any 
collection  of  information  for  the 
purposes  of  the  Paperwork  Reduction 
Act. 

Executive  Order  J  261 2,  Federalisin 

In  promulgating  this  rule,  FEMA  has 
considered  the  President's  Executive 
Order  12612  on  Federalism.  This  rule 
makes  no  changes  in  the  division  of 
governmental  responsibilities  between 
the  Federal  government  and  the  States. 
Grant  administration  procedures  in 
accordance  with  44  CFR  part  13. 
Uniform  Administrative  Requirements 
for  Grants  and  Cooperative  Agreements 
to  State  and  Local  Governments,  remain 
the  same.  No  Federalism  assessment  has 
been  prepared. 

Executive  Order  12778.  Ovil  fustice 
Reform 

This  rule  meets  the  applicable 
standards  of  section  2(b)(2)  of  Executive 
Order  12778.  Civil  Justice  Reform,  dated 
October  25, 1991.  3  CFR,  1991  Comp.. 
p.  359. 

List  of  Subjects  in  44  CFR  Part  206 

Disaster  assistance.  Public  assistance. 

Accordingly,  44  CFR  part  206  is 
amended  as  follows: 

PART  20fr-{AMENDED] 

1.  The  authority  citation  for  pari  206 
is  revised  to  read  as  follows: 

Authority:  The  Robert  T.  Stafrord  Disaster 
Relief  and  Emergency  Assistance  Act,  42 
U.S.C  5121  et  seq.:  Reorganization  Plan  No. 
3  of  1978,  5  US.C  App.  1;  B.Q  12148,  3 
CFR.  1979  Comp.,  p.  412;  and  B.0. 12673. 3 
CFR.  1989  Comp.,  p.  214. 


2.  Section  206.202  is  amended  by 
revising  paragraph  (d)  to  read  as 
follows: 

S  206.202    Application  Procedures. 

•  •        •        •        • 

(d)  Damage  Sunrey  Reports  (DSRs). — 
(1)  Damage  surveys  are  conducted  by  an 
inspection  tecun.  An  authorized  local 
representative  accompanies  the 
inspection  team  and  is  responsible  for 
representing  the  appUcant  and  ensuring 
that  all  eligible  worv  and  costs  are 
identified.  The  inspectore  prepare  a 
Damage  Survey  Report-Data  Sheet 
(FEMA  Form  90-91)  for  each  site.  On 
the  Damage  Survey  Report-Data  Sheet 
the  inspectors  will  identify  the  eligible 
scope  of  work  and  prepare  a 
quantitative  estimate  for  the  eligible 
work.  Any  damage  that  is  not  shown  to 
the  inspection  team  during  its  initial 
visit  shall  be  reported  in  writing  to  the 
Regional  Directw  by  the  Grantee  within 
60  days  after  the  initial  visit. 

(2)  When  the  estimate  of  «vork  at  a 
damoge  site  is  less  than  $1000,  such 
work  is  not  eligible  and  a  DSR  will  not 
be  written.  This  minimum  amount  for  a 
DSR  shall  be  reviewed  periodically  by 
FEMA  and  adjusted  through  regulation 
as  necessary. 

•  •         •         •        • 

3.  Section  206.226  is  amended  by 
adding  paragraph  (aH4)  as  follows: 

§206.228    Allowable  Cost* 

(a)  •   *   * 

(4)  Force  Account  Labor  Costs.  The 
straight-  or  regular-time  salaries  and 
benefits  of  a  subgrantee's  permanently 
employed  personnel  are  not  eligible  in 
calculating  the  cost  of  eligible  work 
under  sections  403  and  407  of  the 
Stafford  Act,  42  U.S.C  5170b  and  5173. 
For  the  performance  of  eligible 
permanent  restoration  under  section  406 
of  the  Act.  42  U.S.C.  5172,  straight-time 
salaries  and  benefits  of  a  subgrantee's 
permanently  employed  personnel  are 
eligible. 

(Qitalogue  of  Federal  Domestic  Assistanoe 
No.  83-516.  "Disaster  AssistaDce") 

Dated:  September  7. 1993. 
lamea  L.  Witt, 
Director. 

jFR  Doc  93-22433  Filed  9-13-93:  8:4»  ami 
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ACTION:  Final  rule. 


SUMMARY:  The  Federal  Emergency 
Management  Agency  (FEMA)  and  the 
Nuclear  Regulatory  Commission  (NRC) 
have  entered  into  a  new  Memorandum 
of  Understanding  (MOU)  Relating  to 
Radiological  Emergency  Planning 
Preparedness,  dated  June  17.  1993.  The 
text  of  the  MOU  is  set  out  in  this  rule. 

EFFECTIVE  DATE:  June  17. 1993. 

FOR  FURTHER  INFORMATION  CONTACT: 

Vernon  L.  Wingert,  Office  of 
Technological  Hazards,  State  and  Local 
Programs  and  Support,  Federal 
Emergency  Management  Agency,  500  C 
Street,  SW..  room  617,  Washington.  DC 
20472.  (202)  646-2872. 

SUPfH^MENTARY  INFORMATION:  The 
Federal  Emergency  Management  Agency 
(FEMA)  and  the  Nuclear  Regulatory 
Commission  (NRC)  have  entered  into  a 
new  Memorandum  of  Understanding 
(MOU)  Relating  to  Radiological 
Emergency  Planning  Preparedness, 
dated  June  17. 1993.  This  MOU 
supersedes  a  memorandum  entered  into 
on  November  1, 1980  (published 
December  16. 1980.  45  FR  82713). 
revised  April  9, 1985  (published  April 
18, 1985.  50  FR  15485),  and  published 
as  Appendix  A  to  44  CFR  part  353.  The 
substantive  changes  in  the  new  MOU 
are:  (1)  Self-initiated  review  by  the  NRC; 
(2)  Early  Site  Permit  process:  (3) 
adoption  of  FEMA  exercise  time-frames; 
(4)  incorporation  of  FEMA  definition  of 
exercise  deficiency;  (5)  NRC 
commitment  to  work  with  licensees  in 
support  of  State  and  local  governments 
to  correct  exercise  deficiencies;  (6) 
correlation  of  FEMA  actions  on 
vnthdrawal  of  approvals  imder  44  CFR 
Part  350  and  NRC  enforcement  actions; 
and  (7)  disaster-initiated  reviews  in 
situations  that  affect  o^site  emergency 
infrastructures. 

Regulatory  Flexibility  Act 

The  Director  certifies  that  this  interim 
rule  will  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities  in  accordance 
with  the  Regulatory  Flexibility  Act,  5 
U.S.C.  601  et  seq.,  because  the  rule  will 
not  apply  to  a  substantial  number  of 
small  entities  as  defined  by  the  Small 
Business  Size  Standards,  13  CFR 
121.601,  Division  E,  Major  Group  49,  as 
amended  57  FR  62520,  December  31, 
1992,  and  is  not  expected  (1)  to  have 
significant  secondary  or  incidental 
effects  on  a  substantial  niunber  of  small 
entities,  nor  (2)  to  create  any  additional 
burden  on  a  substantial  number  of  small 
entities. 


National  Environmitital  Policy  Act 

The  Director  has  determined  under 
the  National  Environmental  Policy  Act 
of  1969  and  FEMA  Regulation,  44  CFR 
part  10,  Environmental  Considerations, 
that  this  rule  is  not  a  major  Federal 
action  significantly  affecting  the  quality 
of  the  human  environment.  Therefore, 
an  environmental  inpact  statement  is 
not  required. 

Regulatory  Analjrsii 

This  interim  rule  is  not  a  "major  rule" 
as  the  term  is  used  in  Executive  Order 
12291  and  implementing  OMB 
guidance.  It  will  no  have  an  annual 
effect  on  the  econony  of  $100  million 
or  more,  will  not  result  in  a  major 
increase  in  costs  or  prices  to  consumers, 
individual  industries.  Federal,  State  or 
local  agencies  or  geographic  regions  and 
will  not  have  a  significant  adverse 
impact  on  competit  on,  employment, 
investment,  producivity,  innovation  or 
the  ability  of  Unitec.  States  based 
enterprises  to  compete  with  foreign 
based  enterprises  ir  domestic  or  export 
markets.  Therefore,  no  regulatory 
analysis  is  required 

Paper  Work  Reduc  ion  Act 

This  rule  does  not  contain  collection 
of  information  requirements  and  is  not 
subject  to  the  Paper  Work  Reduction  Act 
of  1980,  as  amende*!  (44  U.S.C.  3501  et 
seq.).  j 

Executive  Order  12812,  Federalism 

A  Federalism  ass  jssment  under  E.O. 
12612  has  been  prepared  and  a  copy  is 
available  for  inspection  and  copying  for 
a  fee  from  the  Rule;  Docket  Clerk, 
above. 

List  of  Subjects  in  44  CFR  Part  353 

Disaster  assistance.  Intergovernmental 
relations.  Nuclear  power  plants  and 
reactors,  Radiation  protection.  Reporting 
and  recordkeeping  -equirements,  and 
Technical  assistance. 

Accordingly.  44  CFR  is  amended  by 
revising  part  353.  a;  follows: 

PART  353— {AMENDED] 

1.  The  authority  citation  of  part  353 
is  revised  to  read  ar^  follows: 

Authoritj:  31  U.S.C.  9701;  E.O.  12657  of 
November  18. 1988. 3  CFR,  1988  Comp..  p. 
611,  SO  U.S.C.  App.  $  2251  note;  E.O.  12148 
of  July  20, 1979,  3  CF^.  1979  Comp..  p.  412, 
50  U.S.C  App.  2251  note. 

2.  Appendix  A  tc  part  35^1s  revised 
to  read  as  follows:  '•^ 


APPENDIX  A  OF  PART  354— 
MEMORANDUM  OF  UNDERSTANDING 
BETWEEN  FEDERAL  EMERGENCY 
MANAGEMENT  AGENCY  AND 
NUCLEAR  REGULATORY 
COMMISSION 

The  Federal  Emergency  Management 
Agency  (FEMA)  and  the  Nuclear 
Regulatory  Commission  (NRC)  have 
entered  into  a  new  Memorandum  of 
Understanding  (MOU)  Relating  To 
Radiological  Emergency  Planning  and 
Preparedness.  This  supersedes  a 
memorandum  entered  into  on 
November  1.  1980  (published  December 
16.  1980.  45  FR  82713).  revised  April  9, 
1985  (published  April  18, 1985,  50  FR 
15485],  and  published  as  Appendix  A  to 
44  CFR  part  353.  The  substantive 
changes  in  the  new  MOU  are:  (1)  Self- 
initiated  review  by  the  NRC;  (2)  Early 
Site  Permit  process;  (3)  adoption  of 
FEMA  exercise  time-frames;  (4) 
incorporation  of  FEMA  definition  of 
exercise  deficiency;  (5)  NRC 
commitment  to  work  with  licensees  in 
support  of  State  and  local  governments 
to  correct  exercise  deficiencies;  (6) 
correlation  of  FEMA  actions  on 
vyithdrawal  of  approvals  under  44  CFR 
part  350  and  NRC  enforcement  actions; 
and  (7)  disaster-initiated  reviews  in 
situations  that  affect  o^site  emergency 
infrastructures.  The  text  of  the  MOU 
follows. 

Memorandum  of  Understanding 
Between  NRC  and  FEMA  Relating  to 
Radiological  Emergency  Planning  and 
Preparedness 

/.  Background  and  Purposes 

This  Memorandum  of  Understanding 
(MOU)  establishes  a  framework  of 
cooperation  between  the  Federal 
Emergency  Management  Agency 
(FEMA)  and  the  U.S.  Nuclear  Regulatory 
Commission  (NRC)  in  radiological 
emergency  response  planning  matters  so 
that  their  mutual  efforts  will  be  directed 
toward  more  effective  plans  and  related 
preparedness  measures  at  and  in  the 
vicinity  of  nuclear  reactors  and  fuel 
cycle  facilities  which  are  subject  to  10 
CFR  part  50,  appendix  E,  and  certain 
other  fuel  cycle  and  materials  licensees 
which  have  potential  for  significant 
accidental  offsite  radiological  releases. 
The  memorandum  is  responsive  to  the 
President's  decision  of  Etecember  7, 
1979,  that  FEMA  will  take  the  lead  in 
offsite  planning  and  response,  his 
request  that  NRC  assist  FEMA  in 
carrying  out  this  role,  and  the  NRC's 
continuing  statutory  responsibility  for 
the  radiological  health  and  safety  of  the 
public. 
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On  January  14. 1980,  the  two  agencies 
enteral  into  a  "Memorandum  of 
Understanding  Between  NRC  and  FEMA 
to  Accomplish  a  Prompt  Improvement 
in  Radiological  Emergency 
Preparedness."  that  was  responsive  to 
the  President's  December  7, 1979. 
statement.  A  revised  and  updated 
Memorandum  of  Understanding  became 
effective  November  1. 1980.  The  MOU 
was  further  revised  and  updated  on 
April  9, 1985.  This  MOU  is  a  further 
revision  to  reflect  the  evolving 
relationship  between  NRC  and  FEMA 
and  the  experience  gained  in  carrying 
out  the  provisions  of  the  previous 
MOU's.  This  MOU  supersedes  these  two 
earlier  versions  of  the  MOU. 

The  general  principles  agreed  to  in 
the  previous  MOU's  and  reafBrmed  in 
this  MOU.  are  as  follows:  FEMA 
coordinates  all  Federal  planning  for  the 
offsite  impact  of  radiological 
emergencies  and  takes  the  lead  for 
assessing  offsite  radiological  emergency 
response  plans  ■  and  preparedness, 
makes  findings  and  determinations  as  to 
the  adequacy  and  capability  of 
implementing  offsite  plans,  and 
commimicates  those  nndings  and 
determinations  to  the  NRC.  The  NRC 
reviews  those  FEMA  findings  and 
determinations  in  conjunction  with  the 
NRC  onsite  findings  for  the  purpose  of 
making  determinations  on  the  overall 
state  of  emergency  preparedness.  These 
overall  findings  and  determinations  are 
used  by  NRC  to  make  radiological 
health  and  safety  decisions  in  the 
isstiance  of  licenses  and  the  continued 
operation  of  licensed  plants  to  include 
tudng  enforcement  actions  as  notices  of 
violations,  dvil  penalties,  orders,  or 
shutdown  of  operating  reactors.  This 
delineation  of  responsibihties  avoids 
dupUcative  efforts  by  the  NRC  staff  in 
offsite  preparedness  matters.  However. 
if  FEMA  informs  the  NRC  that  an 
emergency,  unforeseen  contingency,  or 
other  reason  would  prevent  F^4A  from 
providing  a  requested  finding  in  a 
reasonable  time,  then,  in  consultation 
with  FEMA,  the  NRC  might  initiate  Its 
own  review  of  o^te  emergency 
preparedness. 

A  separate  MOU  dated  October  22. 
1980,  deals  with  NRC/FEMA 
cooperation  and  responsibilities  in 
response  to  an  actual  or  potential 
radiological  emergency.  Operations 
Response  Procedures  have  been 
developed  that  implement  the 
provisions  of  the  Incident  Response 


>  AM«MmenU  of  oBtUa  plans  may  ba  basad  oa 
State  and  local  gavaraBaal  plana  autmitlad  lo 
FEMA  uiMiv  tu  rule  (44  CFR  Part  380).  and  aa 
noted  in  44  C7R  3Sa3(n.  tuj  alae  be  basad  on 
plans  caitatly  awailabia  »  FEMA  m  fcwitshed  to 
FEMA  through  the  NRC/FEMA  Steering  I 


MOU.  These  documents  are  intended  to 
be  consistent  with  the  Federal 
Radiological  Emergency  Response  Plan 
which  describes  the  relationships,  roles, 
and  responsibilities  of  Federal  Agencies 
for  responding  to  accidents  involving 
peacetime  nucleer  emergencies.  On 
December  1, 1991,  the  NRC  and  FEMA 
also  concluded  a  separate  MOU  in 
support  of  Executive  Order  12657 
(FEMA  Assistance  in  Emergency 
Preparedness  Planning  at  Commercial 
Nuclear  Power  Plants). 

n.  Authorities  and  Responsibilities 

FEMA-Executive  Order  12148  charges 
the  Director.  FEMA,  with  the 
responsibility  to  "•  *  *  establish 
Federal  policies  for.  and  coordinate,  all 
civil  defense  and  civil  emergency 
planning,  management,  mitigation,  and 
assistance  functions  of  Executive 
agencies"  (Section  2-101)  and 
•••  •  •  represent  the  President  in 
working  v«th  State  and  local 
governments  and  the  private  sector  to 
stimulate  vigorous  participation  in  dvil 
emergency  preparedness,  mitigation, 
response,  and  recovery  programs" 
(Section  2-i04.). 

On  December  7, 1979.  the  President, 
in  response  to  the  recommendations  of 
the  Kemeny  Commission  on  the 
Acddent  at  Three  Mile  Island,  directed 
that  FEMA  assume  lead  responsibility 
for  all  offsite  nuclear  emergency 
planning  and  response. 

Spedfically,  the  FEMA 
responsibilities  with  respect  to 
radiological  emergency  preparedness  as 
they  relate  to  NRC  are: 

1.  To  take  the  lead  in  o&ite 
emergency  plarming  and  to  review  and 
assess  offsite  emergency  plans  and 
preparedness  for  adequacy. 

2.  To  make  findings  and 
determinations  as  to  whether  offsite 
emergency  plans  are  adequate  and  can 
be  implemented  (e.g.,  adequacy  and 
maintenance  of  procedures,  training, 
resources,  staffing  levels  and 
qualifications,  and  equipment). 
Notwithstanding  the  procedures  which 
are  set  forth  in  44  CFR  part  350  for 
requesting  and  reaching  a  FEMA 
administrative  approval  of  State  and 
local  plans,  findings,  and 
determinations  on  the  current  status  of 
emergency  planning  and  preparedness 
aroimd  partiailar  sites,  referred  to  as 
interim  findings,  will  be  provided  by 
FEMA  for  use  as  needed  in  the  NRC 
licensing  process.  Such  findings  will  be 
provided  by  FEMA  on  mutually  agreed 
to  schedules  or  on  spedfic  NRC  request. 
The  request  and  findings  will  normally 
be  by  written  communications  between 
the  co-chairs  of  the  NRC/FEMA  Steering 
Committee.  An  interim  finding  provided 


under  this  arrangement  will  be  an 
extension  of  FEMA's  procedures  for 
review  and  approval  of  offsite 
radiological  emergency  plans  and 
preparedness  set  forth  in  44  CFR  pert 
350.  It  will  be  based  on  the  review  of 
currently  available  plans  and.  if 
appropriate,  joint  exerdse  results 
related  to  a  spedfic  nuclear  power  plant 
site. 

If  the  review  involves  an  application 
under  10  CFR  part  52  for  an  early  site 
permit,  the  NRC  will  forward  to  FEMA 
pertinent  information  provided  by  the 
applicant  and  consult  with  FEMA  as  to 
whether  there  is  any  significant 
impediment  to  the  development  of 
offsite  emergency  plans.  As  appropriate, 
depending  upon  the  nature  of 
information  provided  by  the  applicant, 
the  NRC  will  also  request  that  FEMA 
determine  whether  major  feattires  of 
offsite  emergency  plans  submitted  by 
the  applicant  are  acceptable,  or  whether 
offsite  emergency  plans  submitted  by 
the  applicant  are  adequate,  as  discussed 
below. 

An  interim  finding  based  only  on  the 
review  of  currently  available  offsite 
plans  will  include  an  assessment  as  to 
whether  these  plans  are  adequate  when 
measured  against  the  standards  and 
criteria  of  nIjREG-0654/FEMA-REP-1, 
and,  pending  a  demonstration  through 
an  exercise,  whether  there  is  reasonable 
assurance  that  the  plans  can  be 
implemented.  The  finding  will  indicate 
one  of  the  following  conditions:  (1) 
Plans  are  adequate  and  there  is 
reasonable  assurance  that  they  can  be 
implemented  with  only  limited  or  no 
corredions  needed:  (2)  plans  are 
adequate,  but  before  a  determinadon 
can  be  made  as  to  whether  they  can  be 
implemented,  corrections  must  be  made 
to  the  plans  or  supporting  measures 
must  be  demonstrated  (e.g..  adequacy 
and  maintenance  of  procedures, 
training,  resources,  staffing  levels  and 
qualifications,  and  equipment)  or  (3) 
plans  are  inadequate  and  cannot  be 
implemented  until  they  are  revised  to 
corred  deficiencies  noted  in  the  Federal 
review. 

If,  in  FEMA's  view,  the  plans  that  are 
available  are  not  completed  or  are  not 
ready  for  review,  FEMA  will  provide 
NRC  with  a  status  report  delineating 
milestones  for  preparation  of  the  plan 
by  the  offsite  authorities  as  well  as 
FEMA's  actions  to  assist  in  timely 
development  and  review  of  the  plans. 

An  interim  finding  on  preparedness 
will  be  based  on  review  of  curreDtly 
available  plans  and  joint  exercise  results 
and  will  include  an  assessment  as  to  (1) 
whether  offsite  emergency  plans  are 
adequate  as  measured  against  the 
standards  and  criteria  of  NUREG-0654/ 


Federal  Kepater  A  Vol.  58.  No.  176  /  Tuesday.  Sepfen  ber  14.  1993  /  Rules  and  Regulaticns    47999 


FEMA-REP^l  and  (2)  whefter  the 
exercise(s)  demonstiated  diat  there  is 
reason^Ie  assurance  that  the  plans  can 
be  implemented. 

An  interim  finding  on  preparedness 
will  indicate  one  of  the  {ollowiag 
conditioos:  (1)  There  is  reasonable 
assurance  that  the  plans  are  adequate 
and  can  be  implemented  as 
demonstrated  in  an  exercise;  (2)  there 
are  deficiencies  that  must  be  corrected; 
or  (3)  FEMA  is  undecided  and  will 
provide  a  schedule  of  actions  leading  to 
a  decision. 

3.  To  assume  responsibility,  as  a 
supplement  to  State,  local,  and  utility 
efforts,  for  radiological  emergency 
preparedness  training  of  State  and  local 
officials. 

4.  To  develop  and  issue  an  updated 
series  of  interagency  assignments  which 
delineate  respective  agency  capabilities 
and  responsibilities  and  define 
procedures  for  coordination  and 
direction  for  emergency  planning  and 
response.  [Current  assignments  are  in  44 
CFRpart  351,  March  11. 1982.  (47  FR 
10758)1 

NRC-The  Atomic  Energy  Act  of  1954, 
as  amended,  requires  that  the  NRC  grant 
licenses  only  if  the  health  and  safety  of 
the  public  is  adequately  protected. 
While  the  Atomic  Energy  Act  does  not 
specifically  require  emergency  plans 
and  related  preparedness  measures,  the 
NRC  requires  consideration  of  overall 
emergency  preparedness  as  a  part  of  the 
licensing  process.  The  NRC  rules  (10 
CFR  50.33,  50.34.  50.47,  50.54.  and 
appendix  E  to  10  CFR  part  50,  and  10 
GFR  part  52)  include  requirements  for 
the  licensee's  emergency  plans. 

Specifically,  the  NRC  responsibilities 
for  radiological  emergency  preparedness 
are: 

1.  To  assess  licensee  emergency  plans 
for  adequacy.  This  review  will  include 
organizations  with  whom  licensees  have 
written  agreements  to  provide  onsite 
support  services  under  emergency 
conditions. 

2.  To  verify  that  licensee  emergency 
plans  are  adequately  implemented  (e.g., 
adequacy  and  maintenance  of 

{)rocedures,  training,  resources,  staffing 
evels  and  qualifications,  and 
equipment^. 

3.  To  r«v*BWthe  FEMA  findings  and 
determinations  as  to  whether  offsite 
plans  are  adequate  and  can  be 
implemented. 

4.  To  make  radiological  health  and 
safety  dedstons  with  regard  to  the 
overall  state  of  emergency  preparedness 
(i.e..  intog^tion  of  emaigancy 
preparedness  onsite  as  determined  by 
the  NRC  and  ofEsite  as  determined  by. 
FEMA  and  reviewed  by  NRCT  such  as 
assurance  farcontinued  operation,  for 


issuance  of  operatin^j  licenses,  or  for 
taking  enforcement  cctions,  such  as 
notices  of  violations  civil  penalties, 
orders,  or  shutdown  of  operating 
reactors.  ■ 

///.  Areas  ofCoopeniion 

A.  NRC  Licensing  Rt  views 

FEMA  will  provida  support  to  the 
NRC  for  licensing  reviews  related  to 
reactors,  fuel  facilities,  and  mnterials 
licensees  with  reganl  to  the  assessment 
of  the  adequacy  of  ofsite  radiological 
emergency  response  plans  and 
preparedness.  This  v/ill  include  timely 
submittal  of  an  evahation  suitable  for 
inclusion  in  NRC  saiety  evaluation 
reports. 

Substantially  prior  to  the  time  that  a 
FEMA  evaluation  is  required  with 
regard  to  fuel  facility  or  maten^ls 
license  review,  NRC  will  identify  those 
fuel  and  materials  licensees  with 
potential  for  significant  accidental 
onsite  radiological  Dleases  and  trmismit 
a  request  for  review  :o  FEMA  as  the 
emergency  plans  are  completed. 

FEMA  routine  support  will  include 
providing  assessmec.ts.  findings  and 
determinations  (interim  and  final)  on 
offsite  plans  and  preparedness  related  to 
reactor  license  reviews.  To  support  its 
findings  and  determinations,  FEMA  will 
maka  expert  witnesses  available  before 
the  Gommission.  the  NRC  Advisory 
Committee  on  Reactor  Safeguerds,  NRC 
hearing  boards  and  administrative  law 
judges,  for  any  court  actians,  and  during 
any  related  discovery  proceedings. 

FEMA  will  appear  in  NRC  licensing 
proceedings  as  part  if  the  presentation 
of  the  NRC  staff.  FE1.L\  counsel  will 
normally  present  FEMA  witnesses  and 
be  permitted,  at  the  discretion  of  the 
NRC  licensing  board,  to  cross-examine 
the  witnesses  of  paries,  other  than  the 
NRC  witnesses,  on  natters  involving 
FEMA  findings  and  determinations, 
policies,  or  operations;  however,  FEMA 
will  not  be  asked  to  testify  on  status 
reports.  FEMA  is  not  a  party  to  NRC 
proceedings  and,  tharefore,  is  not 
subject  to  formal  discovery 
requirements  placec  upon  parties  to 
NRC  proceedings.  Consistent  with 
available  resources,  however,  FEMA 
will  respond  informally  to  discovery 
requests  by  parties.  Specific  assignment 
of  professional  responsibilities  between 
NRC  and  FEMA  counsel  will  be 
priinahly  the  resporisibility  of  the 
attomeys  assigned  \>-i  •  paiticukr  case. 
In  situations  where  questions  of 
professional  respon  nbility  car.not  be 
resolved  by  the  atta'neys  assigned, 
Beaolution  of  any  de  {araneas  will  be 
made  by  the  Genera  Oransel  ^f  FEMA 
and  the  General  Coi  nsel  of  the  NRC  or 


their  designees.  NRC  will  request  the 
presiding  Board  to  place  FEMA  on  the 
service  list  for  all  litigation  in  which  it 
is  expected  to  participate. 

Nothing  in  this  M(JU  shall  be 
construed  in  any  way  to  diminish  NRC's 
responsibility  for  protecting  the 
radiological  health  and  safety  of  the 
public. 

B.  FEMA  Review  of  Offsite  Plans  and 
Preparedness 

NRC  will  assist  in  the  development 
and  review  of  offsite  plans  and 
preparedness  through  its  membership 
on  the  Regional  Assistance  Committees 
(RAC).  FEMA  will  chair  the  Regional 
Assistance  Committees.  Consistent  with 
NRC's  statutory  responsibility,  NRC  will 
recognize  FEMA  as  the  interface  with 
State  and  local  governments  for 
interpreting  offsite  radiological 
emergency  planning  and  preparedness 
criteria  as  they  affect  those  governments 
and  for  reporting  to  those  governments 
the  results  of  any  evaluation  of  their 
radiological  emergency  plans  and 
preparedness. 

Where  questions  arise  concerning  the 
interpretation  of  the  criteria,  such 
questions  will  continue  to  be  referred  to 
FEMA  Headquarters,  and  when 
appropriate,  to  the  NRC/FEMA  Steering 
Committee  to  assure  uniform 
interpretation. 

C.  Preparation  for  and  Evaluation  of 
Joint  Exercises 

FEMA  and  NRC  will  cooperate  in 
determining  exercise  requirements  for 
licensees,  and  State  and  local 
governments.  They  will  also  jointly 
observe  and  evaluate  exercises.  NRC 
and  FEMA  will  institute  procedures  to 
enhance  the  review  of  objectives  and 
scenarios  for  joint  exercises.  This  review 
is  to  assure  that  both  the  onsite 
considerations  of  NRC  and  the  offsite 
considerations  of  FEMA  are  adequately 
addressed  and  integrated  in  a  manner 
that  will  provide  for  a  technically  sound 
exercise  upon  which  an  assessment  of 
preparedness  capabilities  can  be  based. 
The  NRC/FEMA  procedures  will 
provide  for  the  availability  of  exercise 
objectives  and  scenarios  sufficiently  in 
advance  of  scheduled  exercises  to  allow 
enough  time  for  adequate  review  by 
NRC  and  FEMA  and  correction  of  any 
deficiencies  by  the  licensee.  The  failure 
of  a  licensee  to  develop  a  scenario  that 
adequately  addresses  both  onsite  and 
offsite  considerations  may  result  in  NRC 
taking  enforcement  actions. 

The  FEMA  reports  will  be  a  part  of  an 
interim  finding  on  emecgency 
preparedness;  or  %viU  be  the  result  of  an 
exercise  conducted  pursuant  to  FSAA's 
review  and  approval  procedures  under 
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44  CFR  part  350  and  NRC's  requirement 
under  10  CFR  part  50,  appendix  E, 
Section  IV.F.  Exercise  evaluations  will 
identify  one  of  the  following  conditions: 
(1)  There  is  reasonable  assurance  that 
the  plans  are  adequate  and  can  be 
implemented  as  demonstrated  in  the 
exercise:  (2)  there  are  deficiencies  that 
must  be  corrected;  or  (3)  FEMA  is 
undecided  and  will  provide  a  schedule 
of  actions  leading  to  a  decision.  The 
schedule  for  issuance  of  the  draft  and 
final  exercise  reports  will  be  as  shown 
in  FEMA-REP-14  (Radiological 
Emergency  Preparedness  Exercise 
Manual). 

The  deficiency  referred  to  in  (2)  above 
is  defined  as  an  observed  or  identified 
inadequacy  of  organizational 
performance  in  an  exercise  that  could 
cause  a  finding  that  offsite  emergency 
preparedness  is  not  adequate  to  provide 
reasonable  assurance  that  appropriate 
protective  measures  can  be  taken  in  the 
event  of  a  radiological  emergency  to 
protect  the  health  and  safety  of  the 
public  living  in  the  vicinity  of  a  nuclear 
power  plant.  Because  of  the  potential 
impact  of  deficiencies  on  emergency 
preparedness,  they  should  be  corrected 
within  120  days  through  appropriate 
remedial  actions,  including  remedial 
exercises,  drills,  or  other  actions. 

Where  there  are  deficiencies  of  the 
types  noted  above,  and  when  there  is  a 
potential  for  remedial  actions,  FEMA 
Headquarters  will  promptly  (1-2  days) 
discuss  these  with  NRC  Headquarters. 
Within  10  days  of  the  exercise,  official 
notification  of  identified  deficiencies 
will  be  made  by  FEMA  to  the  State,  NRC 
Headquarters,  and  the  RAC  with  an 
information  copy  to  the  licensee.  NRC 
will  formally  notify  the  hcensee  of  the 
deficiencies  and  monitor  the  licensee's 
efforts  to  work  with  State  and  local 
authorities  to  correct  the  deficiencies. 
Approximately  60  days  after  official 
notification  of  the  deficiency,  the  NRC, 
in  consultation  with  FEMA,  will  assess 
the  progress  being  made  toward 
resolution  of  the  deficiencies.  ^ 

D.  Withdrawal  of  Reasonable  Assurance 
Finding 

If  FEMA  determines  under  44  CFR 
350.13  of  its  regulations  that  offsite 
emergency  plans  or  preparedness  are 
not  adequate  to  provide  reasonable 
assurance  that  appropriate  protective 
measures  can  be  taken  in  the  event  of 
radiological  emergency  to  protect  the 
health  and  safety  of  the  public,  FEMA 
shall,  as  described  in  its  rule,  withdraw 
approval. 

Upon  receiving  notification  of  such 
action  from  FEMA,  the  NRC  will 
promptly  review  FEMA's  findings  and 
determinations  and  formally  document 


the  NRC's  position.  When,  as  described 
in  10  CFR  50.54(s)(2)(ii)  and  50.54(s)(3) 
of  its  regulations,  the  NRC  finds  the 
state  of  emergency  preparedness  does 
not  provide  reasonable  assurance  that 
adequate  protective  measures  can  and 
will  be  taken  in  the  event  of  a 
radiological  emergency,  the  NRC  will 
notify  the  affected  licensee  accordingly 
and  start  the  '■120-day  clock."  2 

E.  Emergency  Planning  and 
Preparedness  Guidance 

NRC  has  lead  responsibility  for  the 
development  of  emergency  planning 
and  preparedness  guidance  for 
licensees.  FEMA  has  lead  responsibility 
for  the  development  of  radiological 
emergency  planning  and  preparedness 
guidance  for  State  and  local  agencies. 
NRC  and  FEMA  recognize  the  need  for 
an  integrated,  coordinated  approach  to 
radiological  emergency  planning  and 
preparedness  by  NRC  licensees  and 
State  and  local  governments.  NRC  and 
FEMA  will  each,  therefore,  provide 
opportunity  for  the  other  agency  to 
review  and  comment  on  such  guidance 
(including  interpretations  of  agreed  joint 
guidance)  prior  to  adoption  as  formal 
agency  guidance. 

F.  Support  for  Document  Management 
System 

FEMA  and  NRC  will  each  provide  the 
other  with  continued  access  to  those 
automatic  data  processing  support 
systems  which  contain  relevant 
emergency  preparedness  data. 

G.  Ongoing  NRC  Research  and 
Development  Programs 

Ongoing  NRC  and  FEMA  research  and 
development  programs  that  are  related 
to  State  and  local  radiological 
emergency  planning  and  preparedness 
will  be  coordinated.  NRC  and  FEMA 
will  each  provide  opportunity  for  the 
other  agency  to  review  and  comment  on 
relevant  research  and  development 
programs  prior  to  implementing  them. 

H.  Public  Information  and  Education 
Programs 

FEMA  will  take  the  lead  in 
developing  public  information  and 
educational  programs.  NRC  will  assist 
FEMA  by  reviewing  for  accuracy 
educational  materials  concerning 


>Per  10  CFR  S0.54|sM2)(ii).  Ihe  Commission  will 
detennine  whether  the  reactor  shall  be  shut  down 
or  other  appropriate  enforcement  actions  if  such 
conditions  are  not  corrected  within  four  months. 
The  NKC  is  not  limited  by  this  provision  of  the  rule, 
for,  as  stated  in  10  CFR  S0.M(sK3),  "Nothing  in  this 
paragraph  shall  be  construed  at  limiting  the 
authority  of  the  Commission  1o  take  action  under 
any  other  regulation  or  authority  of  Ihe  Commission 
or  at  any  liine  other  than  that  specified  in  this 
pamgnph"  (emphasis  added]. 


radiation,  and  its  hazards  and 
information  regarding  appropriate 
actions  to  be  taken  by  the  general  public 
in  the  event  of  an  accident  involving 
radioactive  materials. 

1.  Recovery  from  Disasters  Affecting 
Offsite  Emergency  Preparedness 

Disasters  that  destroy  roads, 
buildings,  communications, 
transportation  resources  or  other  offsite 
infrastructure  in  the  vicinity  of  a 
nuclear  power  plant  can  degrade  the 
capabilities  of  offsite  response 
organizations  in  the  10-mile  plume 
emergency  planning  zone.  Examples  of 
events  that  could  cause  such 
devastation  are  hurricanes,  tornadoes, 
earthquakes,  tsunamis,  volcanic 
eruptions,  major  fires,  large  explosions, 
and  riots. 

If  a  disaster  damages  the  area  around 
a  licensed  operating  nuclear  power 
plant  to  an  extent  that  FEMA  seriously 
questions  the  continued  adequacy  of 
offsite  emergency  preparedness,  FEMA 
will  inform  the  NRC  promptly. 
Likewise,  the  NRC  will  inform  FEMA 
promptly  of  any  information  it  receives 
from  licensees,  its  inspectors,  or  others, 
that  raises  serious  questions  about  the 
continued  adequacy  of  offsite 
emergency  preparedness.  If  FEMA 
concludes  that  a  disaster-initiated 
review  of  offsite  radiological  emergency 
preparedness  is  necessary  to  detennine 
if  ofTsite  emergency  preparedness  is  still 
adequate,  it  will  inform  the  NRC  in 
writing,  as  soon  as  practicable, 
including  a  schedule  for  conduct  of  the 
review.  FEMA  will  also  give  the  NRC  (1) 
interim  written  reports  of  its  findings,  as 
appropriate,  and  (2)  a  final  written 
report  on  the  results  of  its  review. 

The  disaster-initiated  review  is 
performed  to  reaffirm  the  radiological 
emergency  preparedness  capabilities  of 
affected  offsite  jurisdictions  located  in 
the  10-mile  emergency  planning  zone 
and  is  not  intended  to  be  a 
comprehensive  review  of  offsite  plans 
and  preparedness. 

Tbe  NRC  will  consider  information 
provided  by  FEMA  Headquarters  and 
pertinent  findings  from  FEMA's 
disaster-initiated  review  in  making 
decisions  regarding  the  restart  or 
continued  operation  of  an  affected 
operating  nuclear  power  reactor.  The 
NRC  will  notify  FEMA  Headquarters,  in 
writing,  of  the  schedule  for  restart  of  an 
affected  reactor  and  keep  FEMA 
Headquarters  informed  of  changes  in 
that  schedule. 

IV.  NRC/FEMA  Steering  Committee 

The  NRC/FEMA  Steering  Committee 
on  Emergency  Preparedness  will 
continue  to  be  the  focal  point  for 


coordination  of  amergency  planning  and 
prepacednau.  As  (fiscussed  in  Section  I 
of  this  agreement,  tsspoasa  activities 
between  these  two  ageaciss  are 
addressed  in  a  separate  MOU.  The 
Steeling  Commktee  will  consist  of  an 
ojual  number  of  members  to  represent 
each  agency  with  one  vote  per  agency. 
When  the  Steering  Committee  cannot 
agree  on  the  pesolution  of  an  issue,  the 
issue  will  be  referred  to  NRC  and  FEM.^ 
management.  The  NRC  members  will 
have  lead  responsibility  for  licensee 
planning  and  preparedness  and  the 
FEMA  members  will  have  lead 
responsibility  Cnr  of&ite  planning  and 
preparedness.  The  Steering  Committee 
will  assure  coordination  of  plans  and 
preparedness  evaluation  activities  and 
revise,  as  necessary,  acceptance  criteria 
for  licensee.  State  and  local  radiological 
emergency  planning  and  preparedness. 
NRC  and  FEMA  will  then  consider  and 
adopt  criteria,  as  appropriate,  in  their 
respective  jurisdictions.  (See 
Attachment  1). 

V.  Working  Arrangements 

A.  The  normal  point  of  contact  for 
implementation  of  the  points  in  this 
MOU  will  be  the  NRC/FEMA  Steering 
Committee. 

B.  The  Steering  Committee  will 
establish  the  day-to-day  procedures  for 
assiuing  that  the  arrangements  of  this 
MOU  are  carried  out. 

VI.  Memorandum  of  Understanding 

A.  This  MOU  shall  be  effective  as  of 
date  of  signature  and  shall  continue  in 
effect  unless  terminated  by  either  party 
upon  30  days  notice  in  writing. 

B.  Amendments  or  modifications  to 
this  MOU  may  be  made  upon  written 
agreement  by  both  parties. 

Approved  for  the  US.  Nuclear  Regulatory 
Commission. 

Dated:  June  17. 1993 
faniM  M.  Taylor, 

Executive  Director  for  Operations. 

Dated:  June  17, 1993. 

Approved  for  the  Federal  Emergency 
Management  Agency. 

Richard  W.  Krimm. 

Acting  Associate  Director.  State  and  Local 
Programs  and  Support. 

Attachment  1-^^MA/NRC  Steering 
Committee 

Purpose 

Assure  coordination  of  efforts  to  maintain 
and  improve  emergency  planning  and 
preparedness  for  nuclear  power  reactors  a^ 
described  in  the  NRC  and  FEMA  rules  and 
the  NRC/FEMA  MOU  on  Radiological 
Emergency  Planning  and  Preparedness. 
Coordinate  consistent  criteria  for  licensee. 
State  and  local  emergency  plans  and 
preparedness. 


Meml>ership 

The  NRC  and  FEMA  consignees  of  this 
MOU  will  designate  Pftjpective  co-<:hairs  for 
the  Steering  Cranmittes.  The  designated  co- 
chairs  will,  in  turn,  appoint  their  respective 
members  to  the  Conim:  ttee. 

Membership  Changes 

Changes  to  the  membership  of  the  NRC/ 
FEMA  Steering  Commttee  may  be  made  by 
the  co-chairs  representing  the  agency  whose 
member  is  being  changea 

Operating  Procedures 

The  Steering  Committee  will  maintain  a 
record  of  each  meeting  to  include 
identification  of  issues  discussed  and 
conclusioas  reachad.  rk>  meeting  will  be  held 
without  the  attendancf  and  participation  of 
at  least  the  co-chairs  or  two  assigned 
members  of  each  agwn.y: 

Coordination 

When  items  involving  responsibilities  of 
other  NRC  or  FEMA  of5cesare  discussed,  the 
affected  offices  will  be  contacted  as 
appropriate. 

Dated:  September  7. 1993. 
James  L  Witt.  | 

Director 

[FR  Doc.  93-22431  Fil-id  9>-t3-93: 8:45  am] 
BiLUNO  cooE  ena-et-p 


DEPARTMENT  OF  COMMERCE 

National  Oceanic  aitd  Atmospheric 
Administration 

I 
50  CFR  Part  661 

[Docket  No.  930402-3134;  I.D.  090293 A] 

Ocean  Salmon  Rsheries  Off  the 
Coasts  of  Washington,  Oregon,  and 
California  | 

AGENCY:  National  Marine  Fisheries 

Service  (NMFS),  Na'ional  Oceanic  and 

Atmospheric  Administration  (NOAA). 

Commerce. 

ACTION:  Inseason  ad  ustments. 

SUMMARY:  NMFS  announces  that  the 
quotas  for  the  comn  ercial  fishery  in  the 
subarea  from  the  Qi  eets  River, 
Washington,  to  Cap  j  Falcon.  Oregon, 
which  began  on  August  27. 1993,  are 
increased  to  5,800  chinook  salmon  and 
26,300  coho  salmon  to  account  for  fish 
not  harvested  by  earlier  commercial 
fisheries  north  of  Qpe  Falcon.  The 
commercial  fishery  firom  the  Queets 
River,  Washington,  *.o  Cape  Falcon, 
Oregon,  will  reopen  for  4  days  on 
September  1-4, 1993,  with  a  possession 
and  landing  limit  of  70  coho  salmon  for 
the  open  period,  followed  by  a  4 -day 
closure  on  Septembsr  5-8. 1993.  These 
adjustments  are  int(  nded  to  provide 
additional  fishing  opportunity  to  catch 
the  available  fish  and  minimize 


disruption  to  the  commercial  fishery 
without  exceeding  the  ocean  share 
allocated  to  the  commercial  fishery  in 
this  subarea 

DATES:  Effective  at  0001  hours  local 
time,  September  1,  1993,  through  2400 
hours  local  time.  September  8. 1993. 
Comments  will  be  accepted  through 
September  28.  1993. 

ADDRESSES:  Comments  may  be  mailed  to 
Rolland  A.  Schmitten,  Director. 
Northwest  Region.  National  Marine 
Fisheries  Service,  NOAA.  7600  Sand 
Point  Way  NE..  BIN  Cl5700-Bldg.  1, 
Seattle,  WA  98115-0070.  Information 
relevant  to  this  notice  has  been 
compiled  in  aggregate  form  and  is 
available  for  public  review  during 
business  hours  at  the  office  of  the  NMFS 
Northwest  Regional  Director. 

FOR  FURTHER  INFORMATION  CONTACT; 
William  L.  Robinson  at  (2061  526-6140. 
SUPPLEMENTARY  INFORMATION:  In  its 
amended  emergency  interim  rule  (58  FR 
31664,  June  4,  1993).  NMFS  announced 
that  "All  non-Indian  troll  and 
recreational  ocean  fisheries  will  be 
limited  by  either  (a)  an  overall  60,000 
Chinook  quota  or  (b)  impacts  on  critical 
Washington  coastal  and  Puget  Sound 
natural  coho  stocks  equivalent  to  the 
preseason  coho  quota  of  250.000 
(including  hooking  mortality  associated 
with  the  May/June  chinook  fisheries). 
The  initial  troll  allocation  provides  for 
a  harvest  of  no  more  than  30,000 
chinook  and  62.500  coho.  However,  a 
preseason  species  trade  with  the 
recreational  fishery  of  15.000  coho  for 
5,000  chinook  results  in  the  troll  fishery 
being  limited  by  overall  quotas  of 
35,000  chinook  and  47.500  coho." 

The  commercial  fishery'  North  of  Cape 
Falcon  was  subject  to  chinook  and  coho 
quotas  in  three  seasons  set  forth  in  the 
emergency  interim  rule.  Based  on  the 
best  available  information  on  August  30. 
the  commercial  fishery  catch  north  of 
Cape  Falcon,  Oregon,  resulted  in  17,300 
coho  salmon  and  4,900  chinook  salmon 
remaining  in  the  harvest  guidelines 
following  the  previous  season  closure 
on  August  6  of  the  commercial  fishery 
for  all  salmon  species  between  the  U.S.- 
Canada border  and  Cape  Falcon.  The 
emergency  interim  rule  states  that  "Any 
transfers  between  subarea  quotas  of 
5.000  fish  or  less  shall  be  done  on  a  fish- 
for-fish  basis."  Unlike  the  first  two 
seasons  this  third  season  opening  is 
within  a  subarea  and  therefore  the 
chinook  salmon  quota  for  the 
commercial  fishery  beginning  August  27 
between  the  Queets  River  and  Cape 
Falcon  has  been  increased  by  the  4,900 
remaining  fish,  from  900  to  5.800  fish. 
To  maintain  impacts  at  preseason  levels 
on  critical  Queets  River  natural  coho 
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salmon  stocks,  the  coho  salmon  quota 
for  this  same  fishery  has  been  increased 
by  13,000  fish,  from  13.300  to  26.300 
fish. 

Under  the  preseason  regulations,  the 
1993  commercial  fishery  between  the 
Queets  River,  Washington,  and  Cape 
Falcon,  Oregon,  was  scheduled  to  open 
Augxist  27  and  continue  through  the 
earUest  of  October  31  or  attainment  of 
subarea  quotas  of  either  13.300  coho 
salmon  or  900  chinook  salmon. 
Preseason  restrictions  included  a  cycle 
of  2  days  open  and  3  days  closed  and 
a  possession  and  landing  limit  of  35 
coho  salmon  per  opening. 

The  best  available  information  on 
August  30  indicated  that  commercial 
catches  during  the  first  open  period  on 
August  27-28  in  the  subarea  from  the 
Queets  River  to  Cape  Falcon  totaled 
about  2.700  coho  salmon  and  570 
chinook  salmon.  To  provide  commercial 
fishermen  additional  opportunity  to 
catch  the  available  fish,  the  fishery  in 
this  subarea  will  reopen  for  4  days, 
effective  0001  hours  local  time. 
September  1  through  2400  hours  local 
time,  September  4.  Furthermore,  each 
vessel  may  possess,  land  and  deliver  not 
more  than  70  coho  salmon  for  this  open 


period.  Following  this  4-day  open 
period,  the  commercial  fishery  in  this 
subarea  will  close  for  4  days,  September 
5-8.  During  this  closed  period,  catches 
will  be  evaluated  to  determine  if 
sufficient  fish  remain  to  reopen  this 

fishery. 

Modifications  of  quotas,  fishing 
seasons,  and  limited  retention 
regulations  are  authorized  by 
regulations  at  50  CFR  661.21(b)(1)  (i) 
and  (ii).  All  other  restrictions  that  apply 
to  this  fishery  remain  in  effect  as 
announced  in  the  amended  emergency 
interim  rule  (58  FR  31664). 

The  Regional  Director  consulted  with 
representatives  of  the  Pacific  Fishery 
Management  Council,  the  Washington 
Department  of  Fisheries,  and  the  Oregon 
Department  of  Fish  and  Wildlife. 
regarding  these  adjustments  affecting 
the  commercial  fishery  between  the 
Queets  River  and  Cape  Falcon.  The 
states  of  Washington  and  Oregon  will 
manage  the  commercial  fishery  in  state 
waters  adjacent  to  this  area  of  the  EEZ 
in  accordance  with  this  Federal  action. 
In  accordance  with  the  inseason  notice 
procedures  of  50  CFR  661.23,  actual 
notice  to  fishermen  of  this  action  was 
given  prior  to  0001  hours  local  time, 


September  1. 1993.  by  telephone  hotline 
number  (206)  526-6667  or  (800)  662- 
9825  and  by  U.S.  Coast  Guard  Notice  to 
Mariners  broadcasts  on  Channel  16 
VHF-FM  and  2182  Khz.  Because  of  the 
need  for  immediate  action,  the  Secretary 
of  Commerce  has  determined  that  good 
cause  exists  for  this  notice  to  be  issued 
without  affording  a  prior  opportunity 
for  public  comment.  This  notice  does 
not  apply  to  treaty  Indian  fisheries  or  to 
other  fisheries  that  may  be  operating  in 
other  areas. 

Classification 

This  action  is  authorized  by  50  CFR 
661.21  and  661.23  and  is  in  compliance 
with  Executive  Order  12291. 

List  of  Subjects  in  50  CFR  Part  661 

Fisheries.  Fishing,  Indians,  Reporting 
and  recordkeeping  requirements. 

Authority:  16  U.S.C  1801  etseq. 
Dated:  September  8, 1993. 
David  S.  Crestin, 

Acting  Director.  Office  of  Fisheries 
Conservation  and  Management,  National 
Marine  Fisheries  Service. 
IFR  Doc.  93-22376  Filed  »-13-93:  8:45  ami 
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This  section  o«  the  FEDERAL  REGISTER 
contains  notices  to  the  public  cA  the  proposed 
issuance  of  rules  and  regulations.  The 
purpose  of  these  nobces  is  to  give  interested 
persons  an  opportunity  to  parttcipate  in  tfie 
rule  making  prior  to  tt>e  adoptK>n  of  tt>e  final 
rules. 


DEPARTMENT  OF  AGRICULTURE 

Animal  and  Plant  Health  Inspection 
Service 

9CFRPart92 

[Docket  Na  93-073-1] 

Quarantine  Fee  for  Horses,  Ruminants, 
and  Swine 

AGENCY:  Animal  and  Plant  Health 
Inspection  Service,  USDA. 

ACTION:  Proposed  rule. 

SUMMARY:  We  are  proposing  to  require 
importers  of  horses,  ruminants,  and 
swine  wishing  to  use  a  U.S.  Department 
of  Agriculture  quarantine  facility  to  pay 
a  reservation  fee  covering  100  percent  of 
the  estimated  cost  of  care,  feed,  and 
handling  of  the  animals.  This  proposal 
is  intended  to  protect  the  Department 
from  financial  losses  in  the  event  an 
importer  places  animals  in  quarantine 
and  then  fails  to  pay  outstanding  bills. 

DATES:  Consideration  will  be  given  only 
to  comments  received  on  or  before 
October  14. 1993. 

ADDRESSES:  Please  send  an  original  and 
three  copies  of  your  comments  to  Chief, 
Regulatory  Analysis  and  Development. 
PPD.  APHIS,  USDA,  room  804.  Federal 
Building,  6505  Belcrest  Road, 
Hyattsville.  MD  20782.  Please  state  that 
your  comments  refer  to  Docket  No.  93- 
073-1.  Comments  received  may  be 
inspected  at  USDA,  room  1141,  South 
Building.  14th  Street  and  Independence 
Avenue  SW.,  Washington,  DC,  between 
8  a.m.  and  4:30  p.m.,  Monday  through 
Friday,  except  holidays.  Persons 
wishing  to  inspect  comments  are 
encouraged  to  call  ahead  on  (202)  690- 
2817  to  facilitate  entry  into  the 
comment  reading  room. 

FOR  FURTHER  INFORMATION  CONTACT:  Dr. 
Samuel  Richeson,  Senior  Staff 
Veterinarian,  Import-Export  Animals 
Staff,  VS.  APHIS,  USDA,  room  764, 
Federal  Building.  6505  Belcrest  Road, 
Hyattsville.  MD  20782  (301)  436-8170. 


SUPPLEMENTARY  INFORMATION: 
Background 

The  animal  impo'1  regulations 
contained  in  9  CFR  part  92  (referred  to 
below  as  the  regulations)  govern  the 
importation  of  certain  animals  into  the 
United  States,  and  require  certain 
animals  to  be  quaraitined  in  the  United 
States  as  part  of  the  r  importation.  The 
regulations  in  §§92  304.  92.404.  and 
92.504  require  impcrters  to  pay  a 
reservation  fee  covering  25  percent  of 
the  estimated  cost  of  care,  feed,  and 
handling  of  horses,  niminants,  and 
swine,  respectively,  to  be  quarantined  in 
U.S.  Department  of  ,\griculture  (USDA) 
facilities.  Based  on  our  exp>erience 
conducting  quarantines  at  USDA 
facilities,  we  have  d  scovered  that 
requiring  only  a  par  ial  payment  of 
estimated  costs  prio*  to  quarantine 
leaves  USDA  vulnerable  to  significant 
Rnancial  losses  in  tl  e  event  importers 
abandon  their  anim(  Is  in  quarantine 
facilities. 

The  regulations  in  §§92.103  and 
92.204  address  this  concern  by  requiring 
that  importers  wishing  to  use  USDA 
facilities  for  the  qua  antine  of  birds  and 
poultry,  respectivelj ,  pay  a  reservation 
fee  covering  100  percent  of  estimated 
quarantine  costs.  This  requirement 
better  protects  USD/i  from  incurring 
quarantine  expenses  that  could  be 
difficult  or  im[>ossible  to  recover. 

We  propose  to  provide  USDA  with 
similar  protection  against  financial 
losses  incurred  from  the  uncompensated 
quarantine  of  imported  horses, 
ruminants,  and  swine  by  amending 
§§  92.304(a)(3)(i),  92  404(a)(4)(i),  and 
92.504(a)(4)(i)  to  reqaire  that  importers 
pay  a  reservation  fee  covering  100 
percent  of  estimated  quarantine  costs. 

Executive  Order  12291  and  Regulatory 
Flexibility  Act 

We  are  issuing  this  proposed  rule  in 
conformance  with  Executive  Order 
12291.  and  we  have  determined  that  it 
is  not  a  "major  rule.*'  Based  on 
information  compiled  by  the 
Department,  we  have  determined  that 
this  proposed  rule  would  have  an  effect 
on  the  economy  of  less  than  $100 
million;  would  not  cause  a  major 
increase  in  costs  or  prices  for 
consumers,  individual  industries. 
Federal.  State,  or  local  government 
agencies,  or  geographic  regions:  and 
would  not  cause  a  significant  adverse 
effect  on  competition,  employment. 


investment,  productivity,  innovation,  or 
on  the  ability  of  United  States-based 
enterprises  to  compete  with  foreign- 
based  enterprises  in  domestic  or  export 
markets. 

Requiring  horse,  ruminant,  and  swine 
importers  to  pay  reservation  fees 
covering  100  percent  of  estimated 
quarantine  costs  would  have  no 
significant  economic  consequences. 
Importers  would  pay  the  same  fees  as 
previously  required,  only  sooner. 

Under  these  circumstances,  the 
Administrator  of  the  Animal  and  Plant 
Health  Inspection  Service  has 
determined  that  this  action  would  not 
have  a  significant  economic  impact  on 
a  substantial  number  of  small  entities. 

Executive  Order  12778 

This  proposed  rule  has  been  reviewed 
under  Executive  Order  12778,  Civil 
Justice  Reform.  If  this  proposed  rule  is 
adopted:  (1)  All  State  and  local  laws  and 
regulations  that  are  inconsistent  with 
this  rule  will  be  preempted:  (2)  no 
retroactive  effect  will  be  given  to  this 
rule:  and  (3)  administrative  proceedings 
will  not  be  required  before  parties  may 
file  suit  in  court  challenging  this  rule. 

Paperwork  Reduction  Act 

This  proposed  rule  contains  no 
information  collection  or  recordkeeping 
requirements  under  the  Paperwork 
Reduction  Act  of  1980  (44  U.S.C.  3501 
et  seq.). 

List  ofSidtjects  in  92  CFR  Part  92 

Animal  diseases,  Im{>orts.  Livestock. 
Poultry  and  poultry  products. 
Quarantine,  Reporting  and 
recordkeeping  requirements. 

Accordingly.  9  CFR  part  92  is 
amended  as  follows: 

PART  92— IMPORTATION  OF  CERTAIN 
ANIMALS  AND  POULTRY  AND 
CERTAIN  ANIMAL  AND  POULTRY 
PRODUCTS;  INSPECTION  AND  OTHER 
REQUIREMENTS  FOR  CERTAIN 
MEANS  OF  CONVEYANCE  AND 
SHIPPING  CONTAINERS  THEREON 

1.  The  authority  citation  for  part  92 
would  continue  to  read  as  follows: 

Authority:  7  U.S.C.  1622;  19  U.S.C.  1306; 
21  U.S.C.  102-105,  111.  114a.  134a.  134b. 
134c.  134d,  134f.  135. 136.  and  136a;  31 
use.  9701;  7  CFR  2.17.  2.51.  and  371.2(d). 

§92.304    [Amended] 

2.  In  §  92.304.  paragraph  (a)(3)(i).  the 
second  sentence  would  be  amended  by 


!• 
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removing  "25"  and  adding  "100"  in  its 
place;  and  the  third  sentence  would  be 
removed. 


$92,404    [Ar 

3.  In  §92.404.  paragraph  (a)(4)(i).  the 
second  sentence  would  be  amended  by 
removing  "25"  and  adding  "100"  in  its 
place;  and  the  third  sentence  would  be 
removed. 

§92.504    [Amerxiedl 

4.  In  §  92.504.  pamgraph  (a)(4)(i).  the 
second  sentence  would  be  amended  by 
removing  "25"  and  adding  "lOO"  in  Its 
place;  and  the  third  sentertce  would  be 
removed. 

Done  in  Washington.  DC,  this  3rd  day  of 
September. 
Patricia  A.  fensen. 

Deputy  Assistant  Secretary,  Morketing  and 
Inspection  Services. 
(FR  Doc  93-22423  Filed  9-13-93;  8:45  ami 
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NUCLEAR  REGULATORY 
COMMISStON 

10  CFR  Parts  2  and  72 
RIN  3150-nAE64 

Interim  Storage  of  Spent  Fuet  In  an 
Independent  Spent  Fuel  Storage 
Instailalion;  Site-Specific  License  to  a 
Qualtfied  Applicant 

AGENCY:  Nuclear  Regulatory 

Commission. 

ACnOM:  Proposed  rule;  ExtensicHi  of 

public  comment  period. 

SUMMARY:  On  June  3,  1993  (58  FR 
31478).  the  Nuclear  Regulatory 
Commission  (NRC)  published  for  public 
comment  a  proposed  rule  to  amend  its 
procedures  under  which  the  Director  of 
Nuclear  Materials  Safety  and  Safeguards 
can  issue  a  site-specific  license  to  a 
qualiBed  applicant  for  the  interim 
storage  of  spent  fuel  in  an  independent 
spent  fuel  storage  installation  (ISFSI) 
following  satisbctory  completion  of 
NRC  safety  and  environmental  reviews 
and  after  any  public  hearing  on  the 
appbcatioo.  llie  conunent  period  for 
this  proposed  rule  was  to  have  expired 
on  August  17, 1993. 

The  Conunission  received  a  )oint 
request  from  three  organizations, 
requesting  the  Conunission  to  extend 
the  public  comment  period.  The  joint 
reqtiest  states  in  pertinent  part  that 
"(tlhe  proposed  rule  appears  to  make 
the  opportunity  for  site-spedfic  analysis 
ar>d  judicial  review  more  remote  than  it 
now  is.  We  and  several  organizations 
coDcenoed  about  the  trend  toward  long- 
term  diy  storage  at  reacttKS  would  like 


the  opportunity  to  obtain  a  greater 
understanding  of  the  proposed  rule  and 
its  implications." 

The  Commission's  intention 
underlying  the  proposed  rule,  as 
explained  in  the  notice  of  proposed 
rulemaking,  is  to  make  procedural 
changes  that  are  essentially 
administrative  in  nature;  the  pmposed 
changes  would  not  affect  the  scope  of 
NRC  site-speciGc  reviews  or  change 
current  public  bearing  opportunities. 
Therefore,  it  would  be  of  particular 
interest  for  NRC  to  understand  fully  the 
basis  for  public  comments  that  appear  to 
suggest  (as  indicated  by  the  above- 
quoted  comment)  the  proposed  rule 
would  actually  do  the  contrary. 
Accordingly,  the  Commission  finds  that 
it  is  reasonable  to  extend  the  public 
comment  period  45  dajrs  to  October  1, 
1993.  in  order  to  allow  all  interested 
persons  adequate  time  fully  to  provide 
their  views. 

DATES:  The  comment  period  has  been 
extended  and  now  expires  October  1. 
1993.  Comments  received  after  this  date 
will  be  considered  if  it  is  practical  to  do 
so.  but  the  Commission  is  able  to  ensure 
consideration  only  for  ctunments 
received  on  or  before  this  date. 
ADDRESSES:  Submit  comments  to: 
Secretary.  U.S.  Nuclear  Regulatory 
Commission.  Washington,  DC  20555. 
ATTN:  Docketing  and  Services  Brartch. 

Hand  deliver  comments  to:  11555 
Rockville  Pike,  Rockville,  Maryland 
between  7:45  a.m.  and  4:15  p.m.  Federal 
workdays. 

Copies  of  ccHnments  may  be  examined 
at  the  NRC  Public  Document  Room, 
2120  L  Street.  NW.  (Lower  Level). 
Washington,  DC  in  the  lower  level  of  the 
Gelman  Building. 

FOR  FtmrHER  INFORMATION  CONTACT:  C 
William  Reamer,  OfHce  of  the  General 
Counsel.  U.S.  Nuclear  Regulatory 
Commission,  Washington.  DC  20555. 
Telephone:  (301)  504-1640. 

Dated  at  Rockville.  Maryland,  this  Mb  day 
of  September,  1993. 

For  the  Nuclear  Regulatory  Commission. 
Samuel  J.  dulk. 
Secretary  of  the  Commission. 
IFR  Doc  93-223«9  Filed  9-13-93:  S:45  ami 
BttJjwe  coca  Tass  ■»-» 


to  CFR  Part  72 

raH9150-AEa7 

Notification  of  Events  al  Independent 
Spent  Fuel  Storage  hielaietlona  and 
the  Monitored  fletilevaMe  Storage 
InstaBstton 

AGENCY:  Nuclear  Regulatory 
Commission. 


ACTION:  Imposed  rule. 


SUMMARY:  The  Nuclear  Regulatory 
Commission  (NRC)  proposes  to  amend 
its  regulations  to  revise  licensee 
reporting  requirements  regardir>g  the 
notiGcation  of  events  related  to 
radiation  safety  at  Ir>dependent  Spent 
Fuel  Storage  Installations  (ISFSIs)  and  a 
Monitored  Retrievable  Storage 
Installation  (MI^).  This  action  will 
ensure  that  significant  occurrences  at 
these  licensed  facilities  are  promptly 
reported  to  NRC  so  that  the  Commission 
can  evaluate  whether  the  licensee  has 
taken  appropriate  actions  to  protect  the 
public  health  and  safety  and  whether 
prompt  NRC  action  is  necessary  to 
address  generic  safety  concerns. 
DATES:  The  comment  period  expires 
November  29,  1993.  Comments  received 
after  this  date  will  be  considered  if  it  is 
practical  to  do  so.  but  the  Commission 
is  able  to  assure  consideration  only  for 
comments  received  on  or  before  this 
date. 

ADDRESSES:  Mail  written  comments  to: 
Secretary,  U.S.  Nuclear  Regulatory 
Commission,  Washington.  [XD,  20555, 
Attention:  Docketing  and  Service 
Branch.  Comments  may  be  delivered  to 
One  White  Flint  North.  11555  Rockville 
Pike.  Rockville.  MD.  20852.  between 
7:45  am  and  4:15  pm  on  Federal 
workdays. 

Copies  of  the  draft  regulatory  analysis,' 
the  Hnding  of  no  significant  impact,  the 
supporting  statement  submitted  to 
OlCffl,  and  comments  received  may  be 
examined  at:  The  NRC  Public  Document 
Room.  Z120  L  Street  NW.  (Lower  Level), 
Washington,  DC 

FOR  FtmiMCR  MFORMATKM  CONTACT: 
Naiem  S.  Tanious.  Office  of  Nuclear 
Regulatory  Research.  U.S.  Nuclear 
Regulatory  Commission.  Washington. 
DC.  20555.  Telephone  (301)  492-3878. 

St/PPLEMENTARY  MFORMATION: 

Background 

On  August  IC.  1591  (56  FR  40757), 
the  NRC  amended  its  regulaticms  in 
Title  10,  Code  of  Federal  Regulations 
(10  CFR),  parts  20.  30,  40,  and  70  to 
better  describe  those  events  that  must  be 
reported  to  the  NRC  because  they  pose 
a  hazard  to  public  health  and  safety  or 
the  environment  These  new  reporting 
requirements  covered  the  following 
arees:  Inability  to  control  licensed 
material,  unplanned  contaminaticm 
events,  failure  of  safety  equipment, 
perstmal  injury  events,  and  fires  and 
explosions. 

Public  comments  received  when  the 
amendments  ¥vera  proposed  suggested 
that  part  72  also  be  amended  to  require 
notification  of  events  at  ISFSIa  and  the 
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MRS.  The  NRC  responded  that  it  would 
consider  the  suggestion  and  initiate 
rulemaking  to  amend  part  72,  if 
appropriate.  In  considering  the 
suggestion,  the  NRC  reviewed  the  event 
reporting  requirements  imposed  on  part 
72  licensees  and  found  that,  except  for 
criticality,  part  72  itself  contains  no 
reporting  requirements  for  the  types  of 
events  covered  by  the  recent 
amendments  to  parts  30, 40,  and  70. 
Furthermore,  among  the  six  existing 
part  72  licensees,  the  reporting 
requirements  (imposed  by  license 
conditions)  were  not  consistent. 
Therefore,  the  NRC  has  now  decided 
that  it  is  desirable  to  proceed  with 
amending  part  72. 

Discussion 

The  event  reporting  requirements 
which  are  the  subject  of  this  proposed 
rulemaking  are  similar  to  those  added  to 
parts  30, 40,  and  70.  The  NRC  believes 
that  the  proposed  requirements  more 
accurately  describe  events  that  must  be 
reported  to  the  NRC  because  they  affect 
the  health  and  safety  of  the  public  and 
the  environment. 

The  intent  of  event  reporting 
requirements  is  to  require  timely 
notification  (either  immediately  or 
within  24  hours,  depending  on  severity) 
to  the  NRC  of  events  that  could  require 
prompt  action  by  the  NRC  to  protect 
public  health  and  safety  or  the 
environment.  Events  that  may  require 
notification  include  personal  injuries, 
£res,  explosions,  toxic  gas  releases, 
tornados,  etc.  Prompt  NRC  actions  may 
include  evaluating  the  potential  hazards 
and  corrective  actions  being  taken  by 
the  licensee,  issuing  immediate 
warnings  of  generic  hazards  to  other 
licensees,  communicating  with  other 
Federal  and  State  organizations, 
activating  the  NRC  incident  res{>onse 
center,  or  dispatching  a  response  team 
to  the  site  of  the  event. 

With  one  exception  (i.e.,  GE  Morris), 
ISFSIs  currently  licensed  under  Part  72 
are  located  at  commercial  power  reactor 
sites,  and  those  reactor  licensees  are 
already  subject  to  event  reporting 
requirements  under  10  CFR  50.72  as 
well  as,  in  some  cases,  under  part  72 
license  conditions.  The  proposed 
amendments  would  therefore  achieve 
consistent  event  reporting  requirements 
for  ISFSIs  and  an  MRS  with  very  little 
practical  impact  on  current  part  72 
licensees. 

To  avoid  conflicts,  the  prop>osed 
amendments  do  not  apply  to  licensee 
events  subject  to  the  reporting 
requirements  in  10  CFR  §  50.72  by 
virtue  of  license  conditions  included  in 
their  part  72  licenses.  However,  these 
amendments  would  otherwise  apply  to 


commercial  power  reactor  licensees  for 
activities  licensed  under  part  72;  the 
amendments  also  apply  to  research  and 
test  reactor  licensees  possessing 
material  licensed  under  part  72  who  are 
not  subject  to  the  notification 
requirements  in  §  50.72.  For  simplicity, 
a  nuclear  power  plant  licensee  who 
holds  both  part  50  end  part  72  licenses 
may  use  reporting  rsquirements  from 
part  50  for  reporting;  events  from  both 
the  reactor  and  the  SFSI.  Furthermore, 
the  licensee  would  aot  necessarily  make 
any  changes  to  comply  with  the 
requirements  of  thif;  rule  if  the  reporting 
requirements  in  the  technical 
specifications  for  ISFSI  would  be  at 
least  as  stringent  as  the  reporting 
requirements  proposed  for  part  72. 

U,  as  NRC  now  intends,  tnis  proposed 
rule  becomes  final,  conforming  license 
amendments  may  be  issued  by  the  NRC 
to  resolve  any  remaining  conflicts 
between  the  newly  promulgated  rule 
and  existing  license  conditions.  If 
conforming  license  imendments  are 
required,  the  NRC  intends  to  issue  these 
amendments  on  its  own  initiative 
without  a  formal  submittal  from  the 
licensee  requesting  he  amendments. 

The  NRC  specifically  requests  public 
comments  on  (1)  the  completeness  of 
these  reporting  requirements,  (2)  the 
number  of  reports  that  licensees  expect 
might  be  generated  yeariy,  (3)  how  to 
minimize  reports  of  events  that  do  not 
require  a  prompt  NRC  response  without 
excluding  any  events  that  do  require 
prompt  NRC  actions,  and  (4)  events  that 
would  require  prompt  NRC  actions  but 
are  not  covered  under  the  proposed 
amendments. 

For  purposes  of  Section  223  of  the 
Atomic  Energy  Act  of  1954,  as  amended, 
concerning  violatiors  under 
circiunstances  set  forth  in  that  section, 
the  amendments  are  proposed  for 
issuance  under  Sections  161b,  161i,  or 
1610  of  the  Act. 

A.  Immediate  Notification 

A  period  of  4  hours  would  be  the 
maximum  time  allov/ed  for  "immediate 
notification"  by  part  72  licensees.  It  is 
intended  that  licenstes  will  notify  the 
NRC  of  events  requiring  immediate 
notification,  as  desaibed  below,  as  soon 
as  possible,  but  in  nc  case  later'than 
four  hours  after  discovery  of  the  event. 
The  proposed  "immediate  notification" 
requirements  are  consistent  with  the 
immediate  notification  requirements 
specified  in  §  50.72  for  power  reactors. 

Control  of  Spent  Fue  or  High-Level 
Radioactive  Waste 

The  primary  responsibility  for 
controlling  spent  nuc  lear  fuel  (as 
defined  in  10  CFR  723,  spent  fuel 


includes  the  special  nuclear  material, 
byproduct  material,  source  material,  and 
other  radioactive  materials  associated 
with  fuel  assemblies),  or  high-level 
radioactive  waste  (HLW),  rests  with  the 
licensee.  It  is  important  that  the  NRC 
immediately  receive  reports  of  events 
that  prevent  the  licensee  from 
performing  immediate  actions  necessary 
to  maintain  control  of  spent  fuel  or 
HLW  and  from  protecting  the  public. 
Licensees  will  need  to  exercise  some 
judgment  in  determining  when  events 
require  immediate  NRC  notification. 
After  an  event  has  been  discovered,  the 
licensee  must  determine  what 
immediate  actions  are  necessary  to:  (1) 
Maintain  and  verify  control  of  all  spent 
fuel  or  HLW  involved  and  (2)  avoid 
exposures  to  radiation  or  radioactive 
materials  that  could  exceed  regulatory 
limits,  or  to  releases  of  spent  fiiel  and 
HLW  that  could  exceed  regulatory 
limits.  Events  may  include  fires, 
explosions,  toxic  gas  releases,  natural 
phenomena  that  can  cause  damage  such 
as  tornados  and  earthquakes,  etc.  An 
immediate  NRC  notification  would  be 
required  if  the  event  prevented  the 
licensee  from  performing  any  of  those 
actions,  regardless  of  the  duration  of  the 
event. 

The  NRC  expects  licensees  to  report 
as  soon  as  possible  any  event  whete 
personnel  normally  able  to  take  an 
immediate  action  are  somehow 
prevented  from  taking  the  action.  An 
immediate  action  is  an  initial  action 
taken  after  a  hazardous  situation  is 
identified  to  minimize  exposures  to 
radiation  or  radioactive  materials,  or  to 
minimize  releases  of  radioactive 
materials.  Immediate  actions  would 
normally  be  taken  within  15  minutes  of 
identifying  the  hazard.  The  NRC  does 
not  expect  immediate  reports  of  normal 
delays  associated  with  sounding  alarms 
and  responding  to  the  site  of  the 
emergency.  However,  if  alarms  cannot 
be  sounded  or  personnel  cannot 
respond,  an  immediate  report  (within  4 
hours)  would  be  required.  A  normal 
delay  in  responding  to  an  event  such  as 
the  time  to  drive  to  the  site  or  the  time 
to  call  the  fire  department  would  not  be 
reportable.  However,  once  responders 
are  available  .and  able  to  do  the  job,  any 
additional  delay  would  be  reportable. 

Examples  of  cases  where  an 
immediate  report  would  be  required 
include:  A  toxic  gas  leak  near  an 
operation  that  prevents  workers  fit>m 
immediately  reducing  a  high  radiation 
field  around  the  leak;  a  fire  that 
prevents  workers  from  immediately 
securing  a  ventilation  system  to  stop  a 
release  of  airborne  radioactive  material 
exceeding  regulatory  limits;  and  a 
collapsed  ceiling  from  an  explosion  that 


I 


48006         Federal  Register  /  Vol.  58.  No.  176  /  Tuesday.  September  14.  1993  /  Proposed  Rules 


prevents  workers  from  immediately 
closing  a  valve  to  stop  a  release  of 
radioactive  material  exceeding 
regulatory  limits. 

Power  Reactors  Using  Storage  Casks 

Pursuant  to  §  72.216(c),  as  proposed, 
reporting  requirements  would  be  added 
by  this  proposed  rule  in  §  72.75  (a)(2) 
and  (a)(3)  to  cover  power  reactors 
licensed  under  part  50  who  are  also 
using  hiel  storage  casks  under  a  general 
license  issued  under  §  72.210  (Subpart 
K — General  License  for  Storage  of  Spent 
Fuel  at  Power  Reactor  Sites).  These 
ISFSI  general  licensees  are  required  by 
§  72.216  and  §  50.72(b)(2)(\ii)  to  report 
immediately,  but  not  later  than  4  hours, 
any  defect  in  a  spent  fuel  storage  cask 
structure,  system,  or  component  which 
is  important  to  safety,  or  a  signiBcant 
reduction  in  the  effectiveness  of  any 
spent  fuel  storage  cask  confinement 
system.  Adding  these  requirements  to 
the  new  section  72.75  will  establish 
consistent  reporting  requirements 
among  all  licensees  using  spent  fuel 
storage  casks. 

A  reporting  requirement  is  being 
proposed  in  §  72.75(a)(4)  to  cover 
immediate  actions  needed  to  protect  the 
public  health  and  safety  taken  in  an 
emergency  that  depart  from  a  license 
condition  or  a  technical  specification. 
(To  combat  a  fire,  for  example  the 
licensee  may  take  measiu«s  that  are  not 
normally  ailoMfed  by  the  licmse.)  This 
proposed  requirement  is  based  on 
existing  requirements  in  parts 
50.72(b)(l)(iMB)  and  50.54(x).  Adding 
this  reporting  requirement  to  §  72.75 
will  ensure  that  such  reports  will  still  be 
required  if  the  p>art  50  license  is 
terminated  and  the  ISFSI  continues 
operation  under  a  specific  pert  72 
license. 

Personal  Inj\iry  Events 

A  requirement  would  be  added  for 
licensees  to  report  as  soon  as  possible 
but  not  later  than  4  hours  after 
discovering  any  event  that  requires 
unplanned  medical  treatment  at  a 
meKiical  facihty  of  an  individual  with 
radioactive  contamination  on  the 
individual's  clothing  or  body  which 
could  cause  further  contamination. 
These  events  are  significant  because 
they  may  (1)  indicate  physical  safety 
problems  in  a  ticensed  operation.  (2) 
risk  internal  contamination  throu^ 
open  wounds,  and  (3)  expose  medical 
personnel  to  radiation  and 
contaminati(Hi. 

This  information  is  necessary  to 
provide  the  basis  for  an  independent 
determination  by  the  NRC  that 
appropriate  actions  have  been  taken 
both  to  oootiol  the  qveed  of 


contamination  and  to  perform  any 

necessary  decontamination.  Prompt 
action  may  also  be  required  to 
investigate  the  cause  of  the  injury  and 
to  prevent  additional  contamination 
problems.  If  within  4  hours  of 
discovering  the  personal  injury  event 
the  licensee  has  not  verified  whether  the 
individual  receiving  medical  treatment 
was  contaminated,  the  licensee  is 
expected  to  act  conservatively  and 
report  the  event. 

The  requirement  to  report  personal 
injury  events  is  being  proposed  as  an 
immediate  report  rather  than  the  24 
hours  reporting  requirement  established 
in  parts  30,  40,  and  70  to  make  the 
proposed  requirement  consistent  with 
§  50.72(b)(2)(v)  which  requires  a  4  hour 
report  from  power  reactors.  As  stated 
earlier,  most  facilities  licensed  under 
part  72  are  located  at  power  reactor 
sites,  and  event  reporting  has  been 
incorporated  into  the  administrative 
procedures  for  the  power  reactors.  As  a 
result,  those  part  72  facilities  would 
already  report  personal  injury  events 
within  4  hours.  The  NRC  is  proposing 
to  make  this  consistent  with  part  50 
because  most  part  72  fecilities  are  so 
closely  associated  with  power  reactors. 
As  for  research  and  test  reactors,  which 
will  be  covered  by  this  proposed  rule, 
there  are  no  licenses  issued  under  part 
72  to  these  nonpower  reactors  for 
independent  storage  of  their  spent  fuel. 
The  NRC  believes  that  the  impact  of  this 
requirement  on  part  72  facilities  which 
are  not  located  at  power  reactor  sites 
(i.e..  GE  Morris)  will  be  minimal. 

Fires  and  Explosions 

A  new  requirement  would  be  added 
to  npotX  as  soon  as  possible  but  not 
later  than  4  houra  after  discovering  any 
fire  or  explosion  that  damages  spmt  fuel 
or  HLW.  or  any  device,  container,  or 
equipment  that  contains  spent  fuel  (w 
HLW.  These  events  must  be  evaluated 
promptly  to  minimize  any  spread  of 
contamination  and  to  determine  the 
perfonnance  of  shielding  and  other 
features  designed  to  control  spent  fuel 
or  HLW.  Fires  or  explosions  that 
damage  spent  fuel  or  HLW  are  of 
particular  significance  because  they  can 
cause  radioactive  materisls  to  be 
released,  generate  airbcmie  radioactive 
contamination,  and  generate 
contaminated  runoff  from  water  used  to 
extinguish  fires.  A  second  notificaticm  is 
not  required  if  an  immediate 
notification  was  made  for  a  fire  or 
explosion  that  prevented  immediate 
response  actions  (see  the  discussion 
above  for  control  of  spent  fuel  or  HLW). 

This  information  is  necessary  to 
assure  the  NRC  that  appropriate  actions 
have  been  taken  to  detect  and  control 


any  releases  that  may  have  occurred. 
Prompt  action  may  be  required  to  verify 
survey  results  and  radiological  controls 
for  recovery  efforts.  In  the  event  of  a  fire 
or  explosion,  an  immediate  report 
would  be  required  if  licensee  personnel 
or  firefighters  were  prevented  oy 
radiation  hazards  or  other  conditions 
from  performing  immediate  response 
actions  that  they  would  normally  be 
able  to  perform.  However,  if  no 
inunediate  response  actions  were 
prevented,  but  there  was  damage  that 
affected  the  integrity  of  the  spent  fuel  or 
HLW  or  its  container,  an  immediate 
report  would  still  be  required.  If  within 
4  hours  of  discovering  the  fire  or 
explosion  the  licensee  has  not  verified 
whether  any  reportable  damage 
occujTed,  the  licensee  is  expected  to  act 
conservatively  and  report  tike  event 

B.  24-Hour  Notification 

Contamination  Events 

The  proposed  rule  would  require 
licensees  to  notify  the  NRC  within  24 
hours  of  discovering  any  unplaimed 
contamination  event  that  requires  access 
to  the  contaminated  area,  by  workers  or 
the  public,  to  be  restricted  for  more  than 
24  hours  through  the  imposition  of 
additional  radiological  controls  or  ' 

f>rohibiting  entry  into  the  area,  if  a 
icensee  discovers  that  an  area  has 
unexpectedly  been  contaminated  with  a 
licensed  material,  the  NRC  expects  the 
hcensee  to  impose  appropriate  controls 
to  keep  exposures  and  releases  as  low  as 
reasonably  achievable  (ALARA)  imtil 
the  area  can  be  decontaminated.  If 
controls  beyond  those  required  before 
the  contamination  event  occurred  are 
necessary  for  more  than  24  hours,  a 
report  would  be  required. 

Safety  Equipment  Related  Events 

A  reporting  requirement  would  be 
added  for  ficensees  to  report  within  24 
hours  of  discovering  any  event  in  which 
equipment  is  disabled  or  foils  to 
function  as  designed  if  (1)  the 
equipment  is  required  by  regulation  or 
hcense  condition  to  prevent  releases  or 
exposures  exceeding  regulatory  hmits, 
or  to  mitigate  the  consequences  of  an 
accident;  (2)  the  equipment  is  required 
to  be  available  and  operable  when  it  is 
disabled  or  fails;  and  (3)  no  redundant 
equipment  is  available  and  operable  to 
perform  the  required  safety  function 
when  the  fiuhire  occiu^.  This  reporting 
requirement  includes  equipment  failure, 
equipment  damage,  and  procedural 
errors  which  cause  equipment  to  fiail  or 
be  disabled.  NRC  must  be  aware  of  these 
events  to  identify  potential  safety 
hazards  and  to  ensure  that  the  licensee 
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takes  appropriate  actions  to  protect 
workers  and  the  public. 

Licensees  will  need  to  exercise  some 
judgment  in  determining  when  an  event 
requires  a  24-hour  NRC  notification. 
First,  the  licensee  must  determine 
whether  the  inoperable  equipment  was 
required  by  regulation  or  license 
condition  to  prevent  releases  or 
overexposures  exceeding  regulatory 
limits,  or  mitigate  the  consequences  of 
an  accident.  Second,  the  licensee  must 
determine  whether  the  hinction  of  the 
equipment,  or  the  availability  of  the 
function  was  needed  when  the 
equipment  was  disabled  or  failed  to 
function.  A  24-hour  notification  is  not 
required  under  this  requirement  if 
neither  the  function  nor  its  availability 
was  required  when  the  equipment  was 
inoperable.  Third,  the  licensee  must 
determine  whether  redundant 
equipment  was  operable  and  available 
to  perform  the  required  safety  function. 
The  accident  consequences  to  be 
mitigated  by  the  equipment  include 
major  property  damage,  widespread 
contamination  of  uncontrolled  areas,  or 
fatalities  or  serious  injuries  requiring 
medical  treatment. 

The  following  are  examples  of  events 
that  would  require  a  24-hour  NRC 
notification: 

(1)  Damage  to  a  filtered  ventilation 
system,  required  by  regulation  or  license 
condition,  that  permits  effluent  air  to 
bypass  filters  during  operations.  This 
bypass  could  result  in  either  releases 
that  exceed  regulatory  limits  or 
exposure  of  personnel  to  levels  of 
airborne  radioactive  material  that 
exceed  regulatory  limits. 

(2)  Failure  of  equipment  or  shielding 
materials  required  by  regulation  or 
license  condition  to  shield  radiation 
from  spent  fuel  or  HLW. 

(3)  Failure  of  monitoring  equipment 
required  by  regulation  or  license 
condition  to  verify  that  safe  criticality 
conditions  exist  while  spent  fuel 
bundles  are  being  moved  in  a  pool. 

This  information  is  necessary  to 
assure  the  NRC  that  when  the  function 
of  required  safety  equipment  has  been 
lost,  the  licensee  has  taken  appropriate 
action  to  compensate  for  the  lost  safety 
function  or  to  eliminate  the  hazard 
requiring  the  safety  function. 

Written  Reports 

The  proposed  rule  would  require  a 
written  report  within  30  days  of  any 
immediate  or  24-hour  notification. 
Written  reports  prepared  pursuant  to 
other  regulations  may  be  submitted  to 
fulfill  this  requirement  if  the  report 
contains  all  of  the  necessary  information 
and  the  appropriate  distribution  is 
made. 


Applicability  of  the  Rule 

The  NRC  believc-s  that  the  proposed 
rule  will  have  littlo  or  no  impact  on 
current  part  72  lict  nsees.  The  proposed 
rule  would  not  apply  to  power  reactor 
licensees  who  do  rot  store  spent  fuel 
under  a  part  72  lioinse.  The  rule  would 
apply  to  research  and  test  reactor 
licensees  possessir  g  spent  fuel  under  a 
part  72  license,  and  not  subject  to  the 
notification  requimments  in  §50.72. 
However,  at  the  prjsent  time  there  are 
no  part  72  licenses  issued  to  research  or 
test  reactor  license  js.  With  one 
exception  (i.e..  Ger  eral  Electric,  Morris, 
IL),  all  current  part  72  specific  licensees 
are  ISFSIs  operatec  by  nuclear  power 
plants  holding  part  50  licenses.  All  of 
these  power  plants  have  incorporated 
their  ISFSI  into  the  reactor 
administrative  pro<'.edures  which 
include  reporting  f  rocedures  subject  to 
the  requirements  ir  §  50.72.  Therefore, 
the  proposed  rule  would  have  no  impact 
on  these  ISFSIs. 

Environmental  Impact:  Categorical 
Exclusion 

The  NRC  has  detjrmined  that  this 
proposed  rule  is  tho  type  of  action 
described  in  the  caegorical  exclusion 
10  CFR  51.22(c)(3)(iii).  Therefore, 
neither  an  environmental  impact 
statement  nor  an  er  vironmental 
assessment  has  been  prepared  for  this 
regulation. 

Paperwork  Redact  on  Act  Statement 

This  proposed  rule  amends 
information  collect  on  requirements  that 
are  subject  to  the  Paperwork  Reduction 
Act  of  1980  (44  U.S.C.  3501  et seq). 
This  rule  has  been  submitted  to  the 
Office  of  Management  and  Budget  for 
review  and  approval  of  the  paperwork 
requirements. 

The  public  rejjorting  burden  for  this 
collection  of  infonration  is  estimated  to 
average  8  bours  per  response,  including 
the  time  for  reviewing  instructions, 
searching  existing  cata  sources, 
gathering  and  main  aining  the  data 
needed,  and  completing  and  reviewing 
the  collection  of  information.  Send 
comments  regardinj;  Jiiis  burden 
estimate  or  any  othf  r  aspect  of  this 
collection  of  information,  including 
suggestions  for  reducing  the  burden,  to 
the  Information  and  Records 
Management  Branch  'MNBB-7714), 
U.S.  Nuclear  Reguktory  Commission, 
Washington,  DC  20Ji55;  and  to  the  Desk 
Officer,  Office  of  Inibrmation  and 
Regulatory  Affairs,  l^OB-3019  (3150- 
0132),  Office  of  Mai.agement  and 
Budget.  Washingtor ,  DC  20503. 


Regulatory  Analysis 

The  Commission  has  prepared  a  draft 
regulatory  analysis  on  this  proposed 
regulation.  The  analysis  examines  the 
costs  and  benefits  of  the  alternatives 
considered  by  the  Commission.  The 
draft  analysis  is  available  for  inspedion 
in  the  NRC  Public  Document  Room. 
2120  L  Street  NW.  (Lower  Level). 
Washington.  DC.  Single  copies  of  the 
draft  analysis  may  be  obtained  from 
Naiem  S.  Tanious,  telephone  (301)  492- 
3878.  The  Commission  requests  public 
comments  on  the  draft  regulatory 
analysis.  Comments  on  the  draft 
analysis  may  be  submitted  to  the  NRC 
as  indicated  under  the  ADDRESSES 
heading. 

Regulatory  Flexibility  Certification 

The  NRC  has  prepared  a  draft 
regulatory  analysis  of  the  impact  of  this 
proposed  rule  on  small  entities.  The 
draft  analysis  indicates  that  the 
proposed  rule  is  estimated  to  have  no 
significant  economic  impact  on  part  72 
licensees,  because  the  estimated  cost  to 
industry  of  reporting  postulated  events 
would  be  in  the  range  of  $0-2112 
annually.  Moreover,  none  of  the  current 
part  72  licensees  are  considered  small 
entities.  The  proposed  rule  would  apply 
to  research  and  test  reactors  who  are 
small  entities,  should  they  choose  to 
store  spent  fuel  under  a  part  72  license. 
However  none  of  these  are  part  72 
licensees  at  present.  In  any  case,  no 
report  would  be  required  of  licensees 
unless  there  is  an  incident  involving 
spent  fuel  or  HLW  that  meets  the 
criteria  specified  in  the  proposed 
amendments.  Hence,  the  impact  on  part 
72  licensees  should  be  minimal.  The 
draft  analysis  is  available  for  inspection 
in  the  NRC  Public  Document  Room. 
2120  L  Street  NW.  (Lower  Level), 
Washington,  IXl  Single  copies  of  the 
draft  analysis  may  be  obtained  from 
Naiem  S.  Tanious,  telephone  (301)  492- 
3878, 

Backfit  Analysis 

The  NRC  has  determined  that  the 
backfit  rule  10  CFR  50.109,  does  not 
apply  to  this  proposed  rule  because 
these  amendments  do  not  involve  any 
provisions  which  w(^T3T^»ftose  backfits 
on  licensees  as  definlSTn  §  50.109(a)(1). 
Also,  the  NRC  has  determined  that 
backfitting  requirements  in  §  72.62  do 
not  apply  to  this  proposed  rule  because 
the  proposed  event  reporting 
requirements  are  not  procedures 
required  to  operate  an  ISFSI  or  MRS. 
Therefore  a  backfit  analysis  is  not 
required. 
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List  ofSubiects  in  10  CFR  Part  72 

Manpower  training  programs.  Nuclear 
materials,  Occupational  safety  and 
health,  Reporting  and  recordkeeping 
requirements.  Security  measures.  Spent 
fuel. 

For  the  reasons  set  out  in  the 
preamble  and  under  the*authority  of  the 
Atomic  Energy  Act  of  1954.  as  amended; 
the  Energy  Reorganization  Act  of  1974. 
as  amended;  the  Nuclear  Waste  Policy 
Act  of  1982,  as  amended;  and  5  U.S.C. 
553,  the  Commission  is  proposing  to 
adopt  the  following  amendments  to  10 
CFR  part  72. 

PART  72— LICENSING 
REQUIREMENTS  FOR  THE 
INDEPENDENT  STORAGE  OF  SPENT 
NUCLEAR  FUEL  AND  HIGH-LEVEL 
RADIOACTIVE  WASTE 

1.  The  authority  citation  for  Fart  72  is 
revised  to  read  as  follows: 

Authority:  Sees.  51.  53.  57,  62,  63.  65,  69, 
81.  161.  182.  183,  184, 186.  187.  189.  68  Stat. 
929.  930.  932,  933,  934,  935,  948.  953,  954. 
955.  as  amended,  sec.  234,  83  Stat.  444,  as 
amended  (42  U.S.C.  2071,  2073,  2077,  2092, 
2093,  2095,  2099.  2111.  2201,  2232,  2233, 
2234,  2236,  2237,  2238.  2282);  sec.  274,  Pub. 
L.  86-373,  73  Stat.  688,  as  amended  (42 
U.S.C.  2021);  sec.  201,  as  amended,  202,  206. 
88  Stat.  1242,  as  amended,  1244,  1246  (42 
use  5841,  5842,  5846);  Pub.  L.  95-601,  sec. 
10.  92  Stat.  2951  (42  U.S.C  5851);  sec.  102. 
Pub.  L  91-190,  83  Stat.  853  (42  U.S.C.  4332); 
Sees.  131,  132, 133. 135, 137. 141.  Pub.  L. 
97-425,  96  Stat.  2229,  2230.  2232,  2241,  sec. 
148,  Pub.  L  100-203, 101  Stat.  1330-235  (42 
use.  10151,  10152. 10153.  10155, 10157, 
10161.10168). 

Section  72AHg)  also  issued  under  sees. 
142(b)  and  148(c),  (d).  Pub.  L.  100-203, 101 
.Stat.  1330-232,  1330-236  (42  U.S.C 
10162(b),  10168(c),  (d)).  Section  7-2.46  also 
issued  under  sec  189,  68  Stat..955  (42  U.S.C 
2239);  sec.  134,  Pub.  L.  97-425.  96  Stat.  2230 
(42  U.S.C.  10154).  Section  72.96(d)  also 
issued  under  sec.  145  (g).  Pub.  L.  100-203. 
101  Stat.  1330-235  (42  U.S.C.  10165(g); 
Subpart  I  also  issued  under  sees.  2(2).  2(15). 
2(19),  117(a),  141(h),  Pub.  L  97-425,  96  Stat. 
2202,  2203,  2204,  2222,  2224  (42  U.S.C 
10101, 10137(a),  10161(h)).  Subparts  K  and  L 
are  also  issued  under  sec.  133,  98  Stat.  2230 
(42  U.S.C.  10153)  and  sec.  218(a),  96  Stat. 
2252  (42  use  10198). 

2.  A  new  §  72.75  under  subpart  D — 
"Records,  Reports.  Inspections,  and 
Enforcement" — is  added  to  read  as 
follows: 

§  72.75    Reporting  requirements  for  events 
other  than  crtticallty. 

(a)  Immediate  report.  Each  licensee 
shall  notify  the  NRC  as  soon  as  possible 
but  not  later  than  4  hours  after  the 
discovery  of  any  of  the  following  events 
or  conditions  involving  spent  fuel  or 
HLW: 


(1)  An  event  that  prevents  immediate 
actions  necessary  to  avoid  exposures  to 
radiation  or  radioactive  materials  that 
could  exceed  regulatory  limits,  or 
releases  of  radioactive  materials  that 
could  exceed  regulatory  limits  (events 
may  include  fires,  explosions,  toxic  gas 
releases,  etc.). 

(2)  A  defect  in  any  spent  fuel  storage 
structure,  system,  or  component  which 
is  important  to  safety. 

(3)  A  significant  reduction  in  the 
effectiveness  of  any  spent  fuel  storage 
confinement  system  during  use. 

(4)  An  action  taken  in  an  emergency 
that  departs  from  a  license  condition  or 
a  technical  specification  contained  in  a 
license  issued  under  this  part  when  the 
action  is  immediately  needed  to  protect 
the  public  health  and  safety  and  no 
action  consistent  with  license 
conditions  and  technical  specifications 
that  can  provide  adequate  or  equivalent 
protection  is  immediately  apparent. 

(5)  An  event  that  requires  unplanned 
medical  treatment  at  a  medical  facility 
of  an  individual  with  radioactive 
contamination  on  the  individual's 
clothing  or  body  which  could  cause 
further  radioactive  contamination. 

(6)  An  unplanned  fire  or  explosion 
damaging  any  spent  fuel  or  HLW.  or  any 
device,  container,  or  equipment 
containing  spent  fuel  or  HLW  when  the 
damage  affects  the  integrity  of  the 
material  or  its  container. 

(b)  Twenty-four  hour  report.  Each 
licensee  shall  notify  the  NRC  within  24 
hours  after  the  discovery  of  any  of  the 
following  events  involving  spent  fuel  or 
HLW: 

(1)  Any  unplanned  contamination 
event  that  requires  access  to  the 
contaminated  area  by  workers  or  the 

Eublic  to  be  restricted  for  more  than  24 
ours  by  imposing  additional 
radiological  controls  or  by  prohibiting 
entry  into  the  area. 

(2)  An  event  in  which  safety 
equipment  is  disabled  or  fails  to 
function  as  designed  when: 

(i)  The  equipment  is  required  by 
regulation  or  licensee  condition  to 
prevent  releases  exceeding  regulatory 
limits,  to  prevent  exposures  to  radiation 
and  radioactive  materials  exceeding 
regulatory  limits,  or  to  mitigate  the 
consequences  of  an  accident; 

(ii)  The  equipment  is  required  to  be 
available  and  operable  when  it  is 
disabled  or  fails  to  function;  and 

(iii)  No  redundant  equipment  is 
available  and  operable  to  perform  the 
required  safety  function. 

(c)  Preparation  and  submission  of 
reports.  Reports  made  by  licensees  in 
response  to  the  requirements  of  this 
section  must  be  made  as  follows: 


(1)  Licensees  shall  make  reports 
required  by  paragraphs  (a)  and  (b)  of 
this  section  by  telephone  to  the  NRC 
Operations  Center.^  To  the  extent  that 
the  information  is  available  at  the  time 
of  notification,  the  information  provided 
on  these  reports  must  include: 

(i)  The  caller's  name  and  call  back 
telephone  number; 

(ii)  A  description  of  the  event, 
including  date  and  time: 

(iii)  The  exact  location  of  the  event; 

(iv)  The  quantities,  and  chemical  and 
physical  form  of  the  spent  fuel  or  HLW 
involved;  and 

(v)  Any  personnel  radiation  exposure 
data  available. 

(2)  Written  report.  Each  licensee  who 
makes  a  report  required  by  paragraph  (a) 
or  (b)  of  this  section  shall  submit  a 
written  follow-up  report  within  30  days 
of  the  initial  report.  Written  reports 
prepared  pursuant  to  other  regulations 
may  be  submitted  to  fulfill  this 
requirement  if  the  reports  contain  all  of 
the  necessary  information  and  the 
appropriate  distribution  is  made.  These 
written  reports  must  be  sent  to  the  U.S. 
Nuclear  Regulatory  Commission, 
Document  Control  Desk,  Washington, 
DC,  20555,  with  a  copy  to  the 
appropriate  NRC  Regional  Office  listed 
in  Appendix  D  of  10  CFR  part  20.  The   ' 
reports  must  include  the  following: 

(i)  A  description  of  the  event, 
including  the  probable  cause  and  the 
manufacturer  and  model  number  (if 
applicable)  of  any  equipment  that  failed 
or  malfunctioned; 

(ii)  The  exact  location  of  the  event; 

(iii)  Quantities,  and  chemical  and 
physical  form  of  the  spent  fuel  or  HLW 
involved; 

(iv)  Date  and  time  of  the  event: 

(v)  Corrective  actions  taken  or 
planned  and  the  results  of  any 
evaluations  or  assessments:  and 

(vi)  The  extent  of  exposure  of 
individuals  to  radiation  or  to  radioactive 
materials  without  identification  of 
individuals  by  name. 

(d)  The  provisions  of  §  72.75  do  not 
apply  to  licensees  who  are  required  by 
their  part  72  licenses  to  comply  with  the 
notification  requirements  in  §  50.72  of 
this  chapter.  They  do  apply  to  research 
and  test  reactor  licensees  possessing 
material  licensed  under  part  72  who  are 
not  subject  to  the  notification 
requirements  in  §  50.72. 

3.  In  §  72.142(b)  Footnote  2  is 
redesignated  as  footnote  3. 

4.  Section  72.216  under  Subpart  K — 
"Reports" — is  amended  by  adding  a 
new  paragraph  (c)  to  read  as  follows: 


'The  commercial  telephone  number  for  the  NfRC 
Operations  Center  is  (301)  951-0550. 
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172.216    Reports 

•        •        •        *        * 

(c)  The  general  licensee  shall  comply 
with  §  72.75  of  this  chapter  according  to 
the  terms  of  that  section. 

Dated  at  Rockville,  Maryland,  this  27th  day 
of  August,  1993. 

For  the  Nuclear  Regulatory  Commission. 
James  M.  Taylor, 
Executive  Director  for  Operations. 
[FR  Doc.  93-22390  Filed  »-13-93;  8;45  am| 
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DEPARTMENT  OF  TRANSPORTATION 

Federal  Aviation  Administration 

14CFRPart39 

[Docket  No.  93-NM-130-AD] 

Airworthiness  Directives;  Airbus 
Industrie  Model  A320  Series  Airplanes 

AGENCY:  Federal  Aviation 
Administration,  DOT. 

ACTION:  Notice  of  proposed  rulemaking 
(NPRM). 

SUMMARY:  This  document  proposes  the 
adoption  of  a  new  airworthiness 
directive  (AO)  that  is  applicable  to 
certain  Airbus  Model  A320  series 
airplanes.  This  proposal  would  require 
a  cold  expansion  of  certain  attachment 
holes  for  the  forward  pintle  fitting  and 
certain  holes  at  the  actuating  cylinder 
anchorage  of  the  main  landing  gear 
(MLG).  This  proposal  is  prompted  by 
reports  that,  during  fatigue  testing, 
cracking  was  found  propagating  from 
attachment  holes  for  the  forward  pintle 
fitting  of  the  MLG.  The  actions  specified 
by  the  proposed  AD  are  intended  to 

f)revent  fatigue  cracking,  which  may 
ead  to  rupture  of  the  inner  rear  spar 
and  subsequent  reduced  structural 
integrity  of  the  wing. 

DATES:  Comments  must  be  received  by 
November  8, 1993. 
ADDRESSES:  Submit  comments  in 
triplicate  to  the  Federal  Aviation 
Administration  (FAA).  Transport 
Airplane  Directorate,  ANM-103, 
Attention:  Rules  Docket  No.  93-NM- 
130-AD,  1601  land  Avenue.  SW.. 
Kenton,  Washington  98055-4056. 
Comments  may  be  inspected  at  this 
location  between  9  a.m.  and  3  p.m., 
Monday  through  Friday,  except  Federal 
holidays. 

The  service  information  referenced  in 
the  proposed  rule  may  be  obtained  from 
Airbus  Industrie,  1  Rond  Point  Maurice 
Bellonte,  31707  Blagnac,  Cedex  France. 
This  information  may  be  examined  at 
the  FAA,  Transport  Airplene 


Directorate,  1601  land  Avenue,  SW., 
Renton,  Washington. 
FOR  FURTHER  MFORMATION  CONTACT: 
Stephen  Slotte,  Aerospace  Engineer, 
Standardization  Branch,  ANM-113, 
FAA,  Transport  Airplane  Directorate, 
1601  Lind  Avenue,  SW.,  Renton, 
Washington  98055-4056;  telephone 
(206)  227-2797;  fax  (206)  227-1320. 

SUPPLEMENTARY  INFORMATION: 
Comments  Invited 

Interested  persons  are  invited  to 
participate  in  the  riaking  of  the 
proposed  rule  by  submitting  such 
written  data,  view.s,  or  arguments  as 
they  may  desire.  Communications  shall 
identify  the  Rules  Docket  number  and 
be  submitted  in  triplicate  to  the  address 
specified  above.  All  communications 
received  on  or  before  'iie  closing  date 
for  comments,  specified  above,  will  be 
considered  before  taking  action  on  the 
proposed  rule.  The  proposals  contained 
in  this  notice  may  be  changed  in  light 
of  the  comments  received.  ' 

Comments  are  specifically  invited  on 
the  overall  regulatory,  economic, 
environmental,  an  d  energy  aspects  of 
the  proposed  rule.  All  comments 
submitted  will  be  available,  both  before 
and  after  the  closing  date  for  comments, 
in  the  Rules  Docket  for  examination  by 
interested  persons.  A  report 
summarizing  each  FAA-public  contact 
concerned  with  the  substance  of  this 
proposal  will  be  filed  in  the  Rules 
Docket. 

Commenters  wishing  the  FAA  to 
acknowledge  receipt  of  their  comments 
submitted  in  response  to  this  notice 
must  submit  a  self-addressed,  stamped 
postcard  on  which  the  following 
statement  is  made:  "Comments  to 
Docket  Number  93-NM-130-AD."  The 
postcard  will  be  date  stamped  and 
returned  to  the  commenter. 

Availability  of  NPRMs 

Any  person  may  obtain  a  copy  of  this 
NPRM  by  submitting  a  request  to  the 
FAA,  Transport  Airplane  Di  rpctorate, 
ANM-103,  Attention:  Rules  Docket  No. 
93-NM-130-AD,  1601  Lind  Avenue, 
SW.,  Renton.  Washington  98055-4056. 

Discussion  i 

The  Direction  fcenera'e  de  I'Aviation 
Civile  (DGAC),  which  is  the 
airworthiness  authority  for  France, 
recently  notified  the  FAA  that  an  unsafe 
condition  may  exist  on  certain  Airbus 
Model  A320  series  airplanes.  The  DGAC 
advises  that,  during  fatigue  testing, 
cracking  was  found  propagating  from 
six  attachment  holes  for  the  forward 
pintle  fitting  of  the  main  landing  gear 
(MLG).  This  cracking  occiured  on  a  test 


airplane  between  69,000  and  83,000 
simulated  fiights.  Fatigue  cracking,  if 
not  detected  and  corrected  in  a  timely 
manner,  could  lead  to  rupture  of  the 
inner  rear  spar  and  subsequent  reduced 
structural  integrity  of  the  wing. 

Airbus  Industrie  has  issued  Service 
Bulletin  A320-57-1060.  dated 
December  8, 1992,  that  describes 
procedures  for  performing  a  cold 
expansion  of  all  the  attachment  holes 
for  the  forward  pintle  fitting  of  the  MLG, 
except  for  the  holes  that  are  for  taper- 
lok  bolts.  TTie  service  bulletin  also 
describes  procedures  for  cold  expansion 
of  the  holes  that  have  not  been 
previously  cold  expanded  at  the 
actuating  cylinder  anchorage  of  the 
MLG.  The  cold  expansion  increases  the 
fatigue  life  of  the  rear  spar.  The  DGAC 
classified  this  service  bulletin  as 
mandatory  and  issued  Airworthiness 
Directive  92-276-035(B),  dated 
December  23, 1992,  in  order  to  assure 
the  continued  airworthiness  of  these 
airplanes  in  France. 

This  airplane  model  is  manufactured 
in  France  and  is  type  certificated  for 
operation  in  the  United  States  under  the 
provisions  of  §  21.29  of  the  Federal 
Aviation  Regulations  and  the  applicable 
bilateral  airworthiness  agreement. 
Pursuant  to  this  bilateral  airworthiness 
agreement,  the  DGAC  has  kept  the  FAA 
informed  of  the  situation  described 
above.  The  FAA  has  examined  the 
findings  of  the  DGAC,  reviewed  all 
available  information,  and  determined 
that  AD  action  is  necessary  for  products 
of  this  type  design  that  are  certificated 
for  operation  in  the  United  States. 

Since  an  unsafe  condition  has  been 
identified  that  is  likely  to  exist  or 
develop  on  other  airplanes  of  the  same 
type  design  registered  in  the  United 
States,  the  proposed  AD  would  require 
a  cold  expansion  of  all  the  attachment 
holes  for  the  forward  pintle  fitting  of  the 
MLG,  except  for  the  holes  that  are  for 
taper-lok  bohs.  The  proposed  AD  would 
also  require  a  cold  expansion  of  the 
holes  that  have  not  been  previously  cold 
expanded  at  the  actuating  cylinder 
anchorage  of  the  MLG.  The  actions 
would  be  required  to  be  accomplished 
in  accordance  with  the  service  bulletin 
described  previously. 

The  FAA  estimates  that  5  airplanes  of 
U.S.  registry  would  be  affected  by  this 
proposed  AD,  that  it  would  take 
approximately  600  work  hours  per 
airplane  to  accomplish  the  proposed 
actions,  and  that  the  average  labor  rate 
is  $55  per  work  hour.  Required  parts 
would  be  provided  by  the  manufacturer 
at  no  cost  to  the  operators.  Based  on 
these  figures,  the  total  cost  impact  of  the 
proposed  AD  on  U.S.  operators  is 
estimated  to  be  $165,000,  or  $33,000  per 
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airplane.  This  total  cost  figure  assumes 
that  no  operator  has  yet  accomplished 
the  proposed  requirements  of  this  AD 
action. 

The  regulations  proposed  herein 
would  not  have  substantial  direct  effects 
on  the  States,  on  the  relationship 
between  the  national  government  and 
the  States,  or  on  the  distribution  of 
power  and  responsibilities  among  the 
various  levels  of  government.  Therefore, 
in  accordance  with  Executive  Order 
12612,  it  is  determined  that  this 
proposal  would  not  have  sufficient 
federalism  implications  to  warrant  the 
preparation  of  a  Federalism  Assessment. 

For  the  reasons  discussed  above.  I 
certify  that  this  proposed  regulation  (1) 
is  not  a  "major  rule"  under  Executive 
Order  12291;  (2)  is  not  a  "significant 
rule"  under  the  DOT  Regulatory  Policies 
and  Procedures  (44  FR  11034.  February 
26.  1979);  and  (3)  if  promulgated,  will 
not  have  a  significant  economic  impact, 
positive  or  negative,  on  a  substantial 
number  of  small  entities  under  the 
criteria  of  the  Regulatory  Flexibility  Act. 
A  copy  of  the  draft  regulatory  evaluation 
prepared  for  this  action  is  contained  in 
the  Rules  Docket.  A  copy  of  it  may  be 
obtained  by  contacting  the  Rules  Docket 
at  the  location  provided  under  the 
caption  ADDRESSES. 

List  ofSubiecU  inl4  CFR  Part  39 

Air  transportation.  Aircraft,  Aviation 
safety.  Safety. 

The  Proposed  Amendment 

Accordingly,  pursuant  to  the 
authority  delegated  to  me  by  the 
Administrator,  the  Federal  Aviation 
Administration  proposes  to  amend  14 
CFR  part  39  of  the  Federal  Aviation 
Regulations  as  follows: 

PART  39— AIRWORTHINESS 
DIRECTIVES 

1.  The  authority  citation  for  part  39 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  App.  1354(a),  1421 
and  1423;  49  U.S.C.  106(g);  and  14  CFR 
11.89. 

§39.13    [Amended] 

2.  Section  39.13  is  amended  by 
adding  the  following  new  airworthiness 
directive: 

Airbus  Industrie:  Docket  93-NM-130-AD. 

Applicability:  Model  A320  series  airplanes, 
manufacturer's  serial  numbers  (MSN)  002 
through  051  inclusive;  certificated  in  any 
category. 

Compliance:  Required  as  indicated,  unless 
accomplished  previously. 

To  prevent  fatigue  cracking,  which  could 
lead  to  reduced  structiiral  integrity  of  the 
wing,  accomplish  the  following: 


(a)  Prior  to  the  accumulation  of  12,000  total 
landings,  or  within  2,000  landings  after  the 
effective  date  of  this  AD,  whichever  occurs 
later,  accomplish  the  requirements  of 
paragraphs  (a)(1)  and  (a)(2)  of  this  AD  in 
accordance  with  Airbus  Industrie  Service 
Bulletin  A32O-57-1060,  dated  December  8. 
1992. 

(1)  Perform  a  cold  expansion  of  all  the 
attachment  holes  for  the  forward  pintle 
fitting  of  the  MLG,  except  for  the  holes  that 
are  for  taper-lok  bolts. 

(2)  Perform  a  cold  expansion  of  the  holes 
at  the  actuating  cylinder  anchorage  of  the 
MLG. 

(b)  An  alternative  method  of  compliance  or 
adjustment  of  the  compliance  time  that 
provides  an  acceptable  level  of  safety  may  be 
used  if  approved  by  the  Manager. 
Standardization  Branch,  ANM-113,  FAA. 
Transport  Airplane  Directorate.  Operators 
shall  submit  their  requests  through  an 
appropriate  FAA  Principal  Maintenance 
Inspector,  who  may  add  comments  and  then 
send  it  to  the  Manager.  Standardization 
Branch.  ANM-113. 

Note:  Information  concerning  the  existence 
of  approved  alternative  methods  of 
compliance  with  this  AD.  if  any,  may  be 
obtained  from  the  Standardization  Branch. 
ANM-113. 

(c)  Special  flight  permits  may  be  issued  in 
accordance  with  FAR  21.197  and  21.199  to 
operate  the  airplane  to  a  location  where  the 
requirements  of  this  AD  can  be 
accomplished. 

Issued  in  Renton.  Washington,  on 
Septembers.  1993. 
David  G.  Hmiel, 

Acting  Manager.  Transport  Airplane 
Directorate,  Aircraft  Certification  Service. 
IFR  Doc.  93-22369  Filed  9-13-93;  8:45  ami 
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14  CFR  Part  39 

[Docket  No.  9»-«M-137-AD] 

Airworthiness  Directives;  SAAB- 
Scania  Model  SF340A  and  SAAB  3406 
Series  Airplanes 

AGENCY:  Federal  Aviation 
Administration,  DOT. 
ACTION:  Notice  of  proposed  rulemaking 
(NPRM). 

SUMMARY:  This  document  proposes  the 
adoption  of  a  new  airworthiness 
directive  (AD)  that  is  applicable  to 
certain  SAAB-Scania  Model  SF340A 
and  SAAB  340B  series  airplanes.  This 
proposal  would  require  replacement  of 
the  left-  and  right-hand  AC  generator 
control  relays  with  new  relays  at  the 
generator  control  positions.  This 
proposal  is  prompted  by  reports  that  in- 
service  AC  generator  control  relays, 
specifically  used  for  generator  transfer 
functions,  have  failed  where  the  main 
contacts  arced.  The  actions  specified  by 
the  proposed  AD  are  intended  to 


prevent  loss  of  AC  electrical  power,  and 
local  area  damage  that  may  lead  to 
further  electrical  failures  and  smoke  in 
the  cockpit. 

DATES:  Comments  must  be  received  by 
November  8, 1993. 
ADDRESSES:  Submit  comments  in 
triplicate  to  the  Federal  Aviation 
Administration  (FAA).  Transport 
Airplane  Directorate,  ANM-103, 
Attention:  Rules  Docket  No.  93-NM- 
137-AD.  1601  Lind  Avenue.  SW., 
Renton,  Washington  98055-4056. 
Comments  may  be  inspected  at  this 
location  between  9  a.m.  and  3  p.m., 
Monday  through  Friday,  except  Federal 
holidays. 

The  service  information  referenced  in 
the  proposed  rule  may  be  obtained  from 
SAAB-Scania  AB,  SAAB  Aircraft 
Support  Product,  S-581.88.  Linkoping. 
Sweden.  This  information  may  be 
examined  at  the  FAA,  Transport 
Airplane  Directorate,  1601  Lind 
Avenue.  SW..  Renton.  Washington. 
FOR  FURTHER  INFORMATION  CONTACT: 
Mark  Quam,  Aerospace  Engineer, 
Standardization  Branch,  ANM-113. 
FAA.  Transport  Airplane  Directorate, 
1601  Lind  Avenue  SW..  Renton, 
Washington  98055-4056;  telephone 
(206)  227-2145;  fax  (206)  227-1320. 

SUPPLEMENTARY  INFORMATION: 

Comments  Invited 

Interested  persons  are  invited  to 
participate  in  the  making  of  the 
proposed  rule  by  submitting  such 
written  data,  views,  or  arguments  as 
they  may  desire.  Communications  shall 
identify  the  Rules  Docket  number  and 
be  submitted  in  triplicate  to  the  address 
specified  above.  All  communications 
received  on  or  before  the  closing  date 
for  comments,  specified  above,  will  be 
considered  before  taking  action  on  the 
proposed  rule.  The  proposals  contained 
in  this  notice  may  be  changed  in  light 
of  the  comments  received. 

Comments  are  specifically  invited  on 
the  overall  regulatory,  economic, 
environmental,  and  energy  aspects  of 
-    the  proposed  rule.  All  comments 

submitted  will  be  available,  both  before 
and  after  the  closing  date  for  comments, 
in  the  Rules  Docket  for  examination  by 
interested  persons.  A  report 
summarizing  each  FAA-public  contact 
concerned  with  the  substance  of  this 
proposal  will  be  filed  in  the  Rules 
Docket. 

Commenters  wishing  the  FAA  to 
acknowledge  receipt  of  their  comments 
submitted  in  response  to  this  notice 
must  submit  a  self-addressed,  stamped 
postcard  on  which  the  following 
statement  is  made:  "Comments  to 
Docket  Number  93-NM-137-AD."  The 
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postcard  will  be  date  stamped  and 
returned  to  the  commenter. 

Availability  of  NPRMs 

Any  person  may  obtain  a  copy  of  this 
NPRM  by  submitting  a  request  to  the 
FAA,  Transport  Airplane  Directorate, 
ANM-103.  Attention:  Rules  Docket  No. 
93-NM-137-AD.  1601  Lind  Avenue. 
SW..  Renton.  Washington  98055-4056. 

Discussion 

The  Luftfartsverket  (LEV),  which  is 
the  airworthiness  authority  for  Sweden, 
recently  notified  the  FAA  that  an  unsafe 
condition  may  exist  on  certain  SAAB- 
Scania  Model  SF340A  and  SAAB  340B 
series  airplanes.  The  LFV  advises  that 
eight  in-service  AC  generator  control 
relays,  specifically  used  for  generator 
transfer  functions,  have  failed  where  the 
main  contacts  arced.  Subsequent 
investigation  has  revealed  that  arcing  is 
caused  by  insufficient  transfer  time 
within  the  relay  and  affects  only  those 
relays  installed  in  a  generator  transfer 
position.  Arcing  of  the  subject  area  can 
cause  the  airplane  to  lose  AC  electrical 
power  firom  the  generator  on  the  affected 
side.  Arcing  also  could  cause  metal  from 
the  relay  case  to  melt  onto  the  electrical 
wires  routed  below  the  relays,  which 
could  result  in  local  area  damage  that 
may  lead  to  further  electrical  failures 
and  smoke  in  the  cockpit. 

SAAB-Scania  has  issued  SAAB  340 
Service  Bulletin  SAAB  340-24-022, 
dated  October  21, 1992,  that  describes 
procedures  for  replacement  of  the  left- 
and  right-hand  AC  generator  control 
relays,  part  number  (P/N)  SM15CXD1, 
with  new  relays,  P/N  SM15CXD4.  at 
generator  control  positions  7XA  and 
8XA.  The  LFV  classified  this  service 
bulletin  as  mandatory  and  issued 
Swedish  Airworthiness  Directive  SAD 
No.  1-057,  dated  October  31,  1992,  in 
order  to  assure  the  continued 
airworthiness  of  these  airplanes  in 
Sweden. 

This  airplane  model  is  manufactured 
in  Sweden  and  is  type  certificated  for 
operation  in  the  United  States  under  the 
provisions  of  §  21.29  of  the  Federal 
Aviation  Regulations  and  the  applicable 
bilateral  airworthiness  agreement. 
Pursuant  to  this  bilateral  airworthiness 
agreement,  the  LFV  has  kept  the  FAA 
informed  of  the  situation  described 
above.  The  FAA  has  examined  the 
findings  of  the  LFV,  reviewed  all 
available  information,  and  determined 
that  AD  action  is  necessary  for  products 
of  this  type  design  that  are  certificated 
for  operation  in  the  United  States. 

Since  an  unsafe  condition  has  been 
identified  that  is  likely  to  exist  or 
develop  on  other  airplanes  of  the  same 
type  design  registered  in  the  United 


States,  the  proposec  AD  would  require 
replacement  of  the  left-  and  right-hand 
AC  generator  contrc  1  relays,  part 
number  (P/N)  SM15CXD1,  with  new 
relays,  P/N  SM150:D4,  at  the  generator 
control  positions  (7XA/8XA).  The 
actions  would  be  required  to  be 
accomplished  in  accordance  with  the 
service  bulletin  described  previously. 

The  FAA  estimates  that  200  airplanes 
of  U.S.  registry  would  be  affected  by  this 
proposed  AD,  that  i:  would  take 
approximately  2.5  work  hours  per 
airplane  to  accomplish  the  proposed 
actions,  and  that  the  average  labor  rate 
is  $55  per  work  hour.  Required  parts 
would  be  provided  by  the  manufacturer 
at  no  cost  to  the  operators.  Based  on 
these  figures,  the  total  cost  impact  of  the 
proposed  AD  on  U.S.  operators  is 
estimated  to  be  $27,500,  or  $137.50  per 
airplane.  This  total  cost  figure  assumes 
that  no  operator  has  yet  accomplished 
the  proposed  requirements  of  this  AD 
action. 

The  regulations  proposed  herein 
would  not  have  substantial  direct  effects 
on  the  States,  on  the  relationship 
between  the  national  government  and 
the  States,  or  on  the  distribution  of 
power  and  responsibiliti'js  among  the 
various  levels  of  government.  Therefore, 
in  accordance  with  Executive  Order 
12612,  it  is  determined  that  this 
proposal  would  not  have  sufficient 
federalism  implications  to  warrant  the 
preparation  of  a  Federalism  Assessment. 

For  the  reasons  discussed  above,  I 
certify  that  this  proposed  regulation  (1) 
is  not  a  "major  rule'  under  Executive 
Order  12291:  (2)  is  not  a  "significant 
rule"  under  the  DOT  Regulatory  Policies 
and  Procedures  (44  FR  11034,  February 
26,  1979);  and  (3)  if  promulgated,  will 
not  have  a  significart  economic  impact, 
positive  or  negative,  on  a  substantial 
number  of  small  ent:  ties  under  the 
criteria  of  the  Reguktory  Flexibility  Act. 
A  copy  of  the  draft  mgulatory  evaluation 
prepared  for  this  act  on  is  contained  in 
the  Rules  Docket.  A  copy  of  it  may  be 
obtained  by  contacting  the  Rules  Docket 
at  the  location  provided  under  the 
caption  ADDRESSES. 

List  of  Subiects  in  14  CFR  Part  39 

Air  transportation.  Aircraft,  Aviation 
safety.  Safety. 

Proposed  Amendment 

Accordingly,  pursuant  to  the 
authority  delegated  t3  me  by  the 
Administrator,  the  F'jderal  Aviation 
Administration  proposes  to  amend  14 
CFR  part  39  of  the  Federal  Aviation 
Regulations  as  follows: 


PART  39— AIRWORTHINESS 
DIRECTIVES 

1.  The  authority  citation  for  part  39 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  App.  1354(a).  1421 
and  1423;  49  U.S.C  106(g);  and  14  CFR 
11  89. 

§39.13    [Amended] 

2.  Section  39.13  is  amended  by 
adding  the  following  new  airworthiness 
directive: 

SAAB-Scania:  Docket  93-NM-137-AD. 

Applicability:  Model  SAAB  SF340A  series 
airplanes,  serial  numbers  004  through  159 
inclusive;  and  Model  SAAB  340B  series 
airplanes,  serial  numbers  160  through  325 
inclusive;  certificated  in  any  category. 

Compliance:  Required  as  indicated,  unless 
accomplished  previously. 

To  prevent  loss  of  AC  electrical  power,  and 
local  area  damage  that  may  lead  to  further 
electrical  failures  and  smoke  in  the  cockpit, 
accomplish  the  following: 

(a)  Within  6  months  after  the  effective  date 
of  this  AD,  replace  the  left-  and  right-hand 
AC  generator  control  relays,  part  number  (P/ 
N)  SM15CXD1,  with  new  relays,  P/N 
SM15CXD4,  at  generator  control  positions 
7XA  and  8XA,  in  accordance  with  SAAB  340 
Service  Bulletin  SAAB  340-24-022.  dated 
October  21, 1992. 

(b)  As  of  the  effective  date  of  this  AD,  no 
person  shall  install  an  AC  generator  control 
relay,  P/N  SM15CXD1.  at  generator  control 
positions  7XA  or  8XA  on  any  airplane. 

(c)  An  alternative  method  of  compliance  or 
adjustment  of  the  compliance  time  that 
provides  an  acceptable  level  of  safety  may  be 
used  if  approved  by  the  Manager, 
Standardization  Branch.  ANM-113.  FAA. 
Transport  Airplane  Directorate.  Operators 
shall  submit  their  requests  through  an 
appropriate  FAA  Principal  Maintenance 
Ins()ector,  who  may  add  comments  and  then 
send  it  to  the  Manager,  Standardization 
Branch,  ANM-113. 

Note:  Information  concerning  the  existence 
of  approved  alternative  methods  of 
compliance  with  this  AD,  if  any,  may  be 
obtained  from  the  Standardization  Branch, 
ANM-113. 

(d)  Special  flight  permits  may  be  issued  in 
accordance  with  FAR  21.197  and  21.199  to 
operate  the  airplane  to  a  location  where  the 
requirements  of  this  AD  can  be 
accomplished. 

Issued  in  Renton,  Washington,  on 
Septembers,  1993. 
David  G.  Hmiel, 

Acting  Manager.  Transport  Airplane 
Directorate,  Aircraft  Certification  Service. 
[FR  Doc  93-22370  Filed  9-13-93;  8:45  am) 
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ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Chapter  I 

[FRL-4728-6] 

Open  Meeting  on  the  Definition  of 
•  Solid  VJaste  and  Haiardous  Waste 
Recycling 

agency:  Environmental  Protection 

Agi'ncy. 

ACTION:  Notice  of  public  meeting. 


SUMMARY:  The  Environmental  Protection 
Agency  (EPA)  is  conducting  a  public 
meeting  on  revising  the  re^^ulatory 
definition  of  solid  waste  under  the 
Rf'source  Conservalinu  and  Recovery 
Act  (RCRA).  The  revisions  are  intended 
to  simplify  the  regulations  and  to 
eliminate  disincentives  to  recycling 
while  maintaining  full  p.'otection  of 
human  health  and  the  environment. 
Th»-y  are  also  intended  to  reduce  any 
possible  airrent  underregulation  of 
hazardous  waste  recycling. 
DATES:  The  meeting  will  take  place  on 
Ck:tober  5, 1993  from  930  a.m.  to  8 
p  m..  and  on  October  6.  1993  from  8:30 
a.m.  to  5  p.m. 

ADDRESSES:  The  meeting  will  take  place 
at  the  DuPont  Plaza  Hotel  at  1500  New 
Hampshire  Avenue  NW..  Washington. 
DC  20036  (202-483-6000). 
FOR  FURTHER  INFORMATION  CONTACT:  Fof 
additional  information  on  the  meeting, 
please  contact  Sarah  Davis  at  EPA's 
Office  of  Solid  Waste  at  (202)  260-8104. 
SUPPt.EMENTARY  INFORMATION:  The 
Agency  has  stjlected  sixteen  individuals 
to  provide  technical  and  policy 
expertise  at  the  meeting.  These 
individuals  will  provide  their  opinions 
about  the  issues  of  hazardous  waste 
recycling  and  how  the  federal  solid 
waste  rules  affect  such  recycling.  The 
individuals  are: 

Dorothy  Kelly  (Ciba-Geigy  Corp  ) 
John  Fognani  (Gibson.  Dunn,  and 

Crutcher) 
Harvey  Alter  (Chamber  nf  Commerce) 
jiff  Reamy  (Phillips  Petroleum  Co.) 
Jon  jewett  (Solite  Corp.) 
Robert  Wescott  (Wesco  Parts  Cleaners) 
Richard  Fortuna  (Hazardous  Waste 

Treatment  Council) 
John  VVittenbom  (Collier.  Rill.  Shannon, 

and  Scott) 
William  Collinson  (General  Motors 

Corp.) 


Gerald  Dumas  (RSR  Corp.) 

Kevin  Igli  (Waste  Management  Inc.) 

Karen  Florini  (Consultant) 

David  Lennett  (Consultant) 

Melinda  Taylor  (Consultant) 

Roy  Brower  (Stale  of  Oregon) 

Pat  Matuseski  (State  of  Minnesota) 

EPA  participants  in  the  di.scussions 
will  be  James  Berlow.  Director  of  the 
Definition  of  Solid  Waste  Task  Force, 
and  Andy  Bellina  from  EPA  Region  II. 
In  addition,  any  interested  member  of 
the  public  may  attend  the  meeting. 

Dated:  September  8. 1993. 
Chris  Kirtz, 

Director.  Consensus  and  Dispute  Htrsohition 
Profiram. 

jFR  Doc.  93-22440  Filed  9-13-93:  8.45  aril 
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DEPARTMENT  OF  THE  INTERIOR 
Fish  and  Wildlife  Service 


50  CFR  Part  17 
RtN  1018-A894 

Endangered  and  Threate^ped  Wildlife 
and  Plants;  Proposed  Endangered 
Status  for  12  Plants  From  the  Hawaiian 
Islands 

AGENCY:  Fish  and  Wildlife  Service. 

Interior. 

ACnON:  Proposed  rule. 

SUMMARY:  The  U.S.  Fish  and  Wildlife 
Service  (Service)  proposes  endangered 
status  pursuant  to  the  Endangered 
Species  Act  of  1973,  as  amended  (Act), 
for  12  plants:  Adenophonis  periens 
(pendant  kihi  fom).  Bonamia  menziesii 
(no  common  name  (NCN)).  Diellia 
erecta  (NCN),  Flueggt-a  neowawraea 
(mehamehame).  Hibiscus  brackenridgei 
(ma'o  hau  hele).  ^4a^iscus  pennatiformis 
(NCN).  Neraudia  sericea  (NCN). 
Phntago  phnceps  (laukahi  kuahiwi). 
Sesbania  tomentosa  ('ohai),  Solanum 
incompletum  (popolo  ku  mai), 
Sperwolcpis  bawaiiensis  (NCN),  and 
V7gna  o-vsahuensis  (NCN).  These  12 
species  are  found  on  one  or  more  of  the 
following  Hawaiian  Islands:  Laysan. 
Necker.  Nihoa.  Niihau.  Kauai.  Oahu, 
Molokai.  Lanai.  Kahoolawe.  Maui,  and 
Hawaii.  The  12  plant  species  and  their 
habitats  have  been  variously  affected  or 
are  currently  threatened  by  one  or  more 


of  the  following:  habitat  degradation 
and/or  predation  by  wild,  feral,  or 
dome.stic  animals  (pigs,  goats,  deer. 
cfttle);  competition  for  space,  light, 
water,  and  nutrients  by  naturalized, 
introduced  vegetation;  habitat  loss  from 
fires;  human  impacis  from  recreational 
activities;  and  insect  infestations.  Due  to 
the  small  number  of  existing  individuals 
and/or  their  very  narrow  distributions, 
these  species  and  most  of  their 
populations  are  subject  to  an  increased 
likelihood  of  extinction  and^or  reduced 
reproductive  vigor  from  stochastic 
events.  This  p«>posal.  if  made  final, 
would  implement  the  Federal  protection 
and  recovery  provisions  provided  by  the 
Act.  If  made  final,  it  would  also 
implement  State  regulations  protecting 
these  plants  as  endangered  species. 
Comments  and  materials  related  to  this 
proposal  are  solicited. 

DATES:  Comments  from  all  interested 
parties  must  be  received  by  November 
15.  1993.  Public  hearing  requests  must 
be  received  by  October  29. 1993. 

ADDRESSES:  Comments  and  materials 
concerning  this  prop>osal  should  be  sent 
to  Robert  P.  Smith.  Field  Supervisor. 
Pacific  Islands  Office.  U.S.  Fish  and 
Wildlife  Service.  300  Ala  Moana 
Boulevard,  room  6307.  P.O.  Box  50167. 
Honolulu,  Hawaii  96850.  Comments 
and  materials  received  will  be  available 
for  public  inspei.tion.  by  appointment, 
during  normal  business  hours  at  the 
above  address. 

FOR  FURTHER  INFORMATION  CONTACT: 

Robert  P.  Smith,  at  the  above  address 
(808/'541-2749). 

SUPPLEMENTARY  INFORMATION: 


Background 

Adenophonis  periens,  Bonamia 
menziesii,  Diellia  erecta,  Fluegg^ 
neowawraea.  Hibiscus  brackenridgei, 
Mariscus  pennatiformis,  Neraudia 
sericea,  Plantago  princeps,  Sesbania 
tomentosa,  Solanum  incompletum, 
Spermolepis  bawaiiensis,  and  Vigna  o- 
wo/iuensis  are  currently  known  Irom  11 
Hawaiian  Islands:  Laysan.  Necker, 
Nihoa,  Niihau.  Kauai.  Oahu,  Molokai. 
Lanai.  Kahoolawe.  Maui,  and  Hawaii. 
The  current  and  historical  distribution 
by  island  is  presented  in  Table  1  for 
each  of  the  12  species. 
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Table  1  .—Summary  of  Island  Disti^ibution  of  the  Proposed  Species 


Species 


Adenophorus  periens 

Bonamia  menziesii 

Diellia  erecta 

Flueggea  neowawraea ... 
Hibtscus  brackenhdgei ... 
Mariscus  pennattormis  - 

Neraudia  sericea 

Plantago  princeps 

Sesbania  tomeniosa 

Sc^anum  incompletum  ... 
Spermolepis  hawaiiensis 
Vigna  o-wahuensis 
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C-current;  population  last  observed  within  ttw  past  50  years. 
H-h«stoncal;  population  not  seen  for  over  50  years. 
7-questwnable  localrty  or  irxxxisistent  information  in  sources. 
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The  Hawaiian  archipelago  includes 
eight  large  volcanic  islands  (Niihau, 
Kauai,  Oahu,  Molokai,  Lanai, 
Kahoolawe,  Maui,  and  Hawaii),  as  well 
as  offshore  islets,  shoals,  and  atolls  set 
on  submerged  volcanic  remnants  at  the 
northwest  end  of  the  chain  (the 
Northwestern  Hawaiian  Islands).  The 
archipelago  covers  a  land  area  of  about 
16,600  square  kilometers  (sq  km)  (6,400 
sq  miles  (mi)),  extending  roughly 
between  latitude  IS'SO'  to  28"!  5'  N  and 
longitude  154''40'  to  178»70'  W,  and 
ranging  in  elevation  from  sea  level  to 
4.200  meters  (m)  (13.800  feet  (ft))  (Dept. 
of  Geography  1983).  The  regional 
geological  setting  is  a  mid-oceanic 
volcanic  island  archi{)elago  set  in  a 
roughly  northwest  to  southeast  line, 
with  younger  islands  to  the  southeast. 
The  youngest  island,  Hawaii,  is 
volcanicaliy  active.  The  older  islands 
are  increasingly  eroded,  so  that  the 
basaltic  portions  of  many  of  the 
northwestemmost  islands  (such  as 
Laysan,  Necker,  and  Nihoa)  are  entirely 
submerged,  and  coralline  atolls  and 
shoals  are  often  all  that  remain  above 
sea  level  (Macdonald  et  al.  1986).  The 
topography  of  the  Hawaiian  Islands  is 
extremely  diverse.  On  the  youngest 
islands,  Hawaii  and  Maui,  gently 
sloping  unweathered  shield  volcanoes 
with  very  poor  soil  development  are 
juxtaposed  with  older,  heavily 
weathered  valleys  with  steep  walls, 
well-developed  streams,  and  gently 
sloped  flood  plains.  The  older  islands  to 
the  northwest  (i.e.,  Niihau,  Kauai,  Oahu. 
and  Molokai)  are  generally  more 
weathered.  On  a  typical  older  island, 
sea  cliffs  and  large  amphitheater-headed 
valleys  on  the  windward  (northeast) 
side  contrast  with  erosionally  younger, 
dissected  slopes  on  the  leeward 


(southwest)  side  (Dept.  of  Geography 
1983). 

The  climate  of  the  Hawaiian  Islands 
reflects  the  tropical  setting  buffered  by 
the  surrounding  ocean  (Dept.  of 
Geography  1983).  Tha  prevailing  winds 
are  northeast  trades  vdth  some  seasonal 
fluctuation  in  strength.  There  are  also 
winter  storm  systems  and  occasional 
hurricanes.  Temporal  ures  vary  over  the 
year  an  average  of  5°  Celsius  (C)  (11* 
Fahrenheit  (F))  or  les?,  with  daily 
variation  usually  exceeding  seasonal 
variation  in  temperat  ire.  Temperature 
varies  with  elevation  and  ranges  from  a 
maximum  recorded  tijmperature  of 
37.7»C  (99.9''F),  measured  at  265  m  (870 
ft)  elevation,  to  a  minimum  of-  12.7"t^ 
(9.1'F)  recorded  at  4,:105  m  [13,795  ft) 
elevation.  Annual  rai  ifall  varies  greatly 
by  location,  with  marked  windward  to 
leeward  gradients  ovi  r  short  distances. 
Minimum  average  aniual  rainfall  is  less 
than  250  millimeters  !mm)  (10  inches 
(in));  the  maximum  a'^erage 
precipitation  is  well  in  excess  of  11,000 
mm  (450  in)  per  year.  Precipitation  is 
greatest  during  the  months  of  October 
through  April.  A  dry  reason  is  apparent 
in  leeward  settings,  w  hile  windward 
settings  generally  rea;ive  tradewind- 
driven  rainfall  throughout  the  year 
(Dept.  of  Geography  1983). 

Tne  native-dominaied  vegetation  of 
the  Hawaiian  Islands  varies  greatly 
according  to  elevatior ,  moistiue  regime, 
and  substrate.  The  mc  st  recent 
classification  of  Hawaiian  natiiral 
commuinities  recognizes  nearly  100 
native  vegetation  types  (Gagne  and 
Cuddihy  1990).  Withii  these  typ)es  are 
numerous  island-specific  or  region- 
specific  associations,  comprising  an 
extremely  rich  array  of  vegetation  types 
within  a  very  limited  i^ographic  area. 
Major  vegetation  formations  include 


forests,  woodlands,  shrublands, 
grasslands,  herblands,  and  pioneer 
associations  on  lava  and  cinder 
substrates. 

There  are  lowland,  montane,  and 
subalpine  forest  types  in  Hawaii, 
extending  from  sea  level  to  above  3,000 
m  (9,800  ft)  in  elevation.  Coastal  and 
lowland  forests  are  generally  dry  or 
mesic  and  may  be  open-  or  closed- 
canopied.  The  stature  of  lowland  forests 
is  generally  under  10  m  (30  ft).  Eleven 
of  the  species  proposed  for  listing, 
[Adenophorus  periens,  Bonamia 
menziesii,  Diellia  erecta,  Flueggea 
neowawraea.  Hibiscus  brackenridgei, 
h4ariscus  pennatiformis,  Neraudia 
sericea,  Plantago  princeps,  Solanum 
incompletum,  Spermolepis  hawaiiensis, 
and  Vigna  o-wahuensis)  have  been 
reported  from  lowland  forest  habitat. 
Montane  forests,  occupying  elevations 
between  1.000  and  2,000  m  (3,000  and 
6,000  ft),  are  dry  to  mesic  on  the 
leeward  slopes  of  the  islands  of  Kauai, 
Maui,  and  Hawaii.  On  those  islands,  as 
well  as  Oahu,  Molokai,  and  Lanai,  mesic 
to  wet  motane  forests  occur  on  the 
windward  slopes  and  summits.  The  dry 
and  mesic  forests  may  be  open-  to 
closed-canopied,  and  may  exceed  20  m 
(65  ft)  in  stature.  Of  the  proposed 
species,  four  [Diellia  erecta,  Plantago 
princeps,  Solanum  incompletum,  and 
Vigna  o-wahuensis)  have  been  reported 
from  montane  mesic  and  dry  forest 
habitats.  Montane  wet  forests  are 
usually  dominated  by  several  sp>ecies  of 
native  trees  and  tree  ferns.  Three  of  the 
proposed  species  [Adenophorus  periens. 
Mariscus  pennatiformis,  and  Plantago 
princeps)  have  been  reported  &t)m 
montane  wet  forest  habitat.  At  high 
montane  and  subalpine  elevations,  at 
and  above  2,000  m  (6,500  ft)  elevation, 
are  subalpine  forests,  usually  open- 
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canopied  and  forming  a  mosaic  with 
surrounding  grasslands  and  shrublands. 
Subalpine  forests  are  known  only  from 
Haleakala  on  East  Maui  and  from 
Hualalai.  Mauna  Kea,  and  Mauna  Loa 
on  Hawaii.  Solanum  incompletum  has 
been  reported  from  subalpine  forest 
habitat. 

Hawaiian  shrublands  are  also  found 
from  coastal  to  alpine  elevations.  The 
majority  of  Hawaiian  shrubland  types 
are  in  dry  and  mesic  settings,  or  on  cliffs 
and  slopes  too  steep  to  support  trees. 
Wet  motane  shrublands  are  typically 
dominated  by  Metrosideros  {'ohi'a). 
Proposed  taxa  reported  from  native 
shrublands  included  Bonamia 
menziesii.  Hibiscus  brackenridgei,  and 
Sesbania  tomentosa.  Hawaiian 
grassland  types  are  found  from  coastal 
to  subalpine  settings.  Coastal  and 
lowland  grasslands  are  known  from  the 
Northwestern  Hawaiian  Islands.  Kauai. 
Oahu,  Molokai.  Lanai.  Maui,  and 
Hawaii.  Both  Hibiscus  brackenridgei 
and  Vigna  o-wahuensis  have  been 
reported  from  native  grasslands. 

The  land  that  supports  these  12  plant 
species  is  owned  by  various  private 
parties,  the  Gty  and  County  of 
Honolulu,  the  County  of  Maui,  the  State 
of  Hawaii  (including  State  parks,  forest 
reserves,  natural  area  reserves,  and 
Hawaiian  Home  Lands),  and  the  Federal 
government  (including  national  parks, 
national  wildlife  refuges,  national 
historic  sites,  and  the  Department  of 
Defense). 

Discussion  of  the  12  Species  Proposed 
for  Listing 

Adenophorus  periens  was  first 
collected  by  Captain  Fredrick  William 
Beechey  in  the  1620s  or  lB30s.  It  was 
not  formally  described  until  1974.  when 
L.  Earl  Bishop  published  the  name 
Adenophorus  periens.  Prior  to  its 
description,  the  names  Polypodium 
adenophorus  and  Adenophorus 
pinnatifidus  had  been  erroneously 
applied  to  the  species  represented  by 
Beechey's  specimen  (Bishop  1974). 

Adenophorus  periens,  a  member  of 
the  grammitis  family  (Grammitidaceae), 
is  a  small,  pendant,  epiphytic  (not 
rooted  on  the  ground)  fern.  The  rhizome 
(prostrate  stem)  is  covered  with  small 
dark,  stiff  scales  2  to  4  centimers  (cm) 
(0.8  to  1.6  in)  long.  Its  yellowish  green 
frt)nds  are  usually  between  10  and  40 
cm  (4  and  16  in)  long  and  covered  with 
hairs.  The  fronds  have  slightly  hairy 
stalks  less  than  1  cm  (0.4  in)  long.  Each 
frond  is  comprised  of  oblong  or 
narrowly  triangular  pinnae  (divisions  or 
leaflets)  5  to  15  mm  (0.2  to  0.6  in)  long 
with  margins  that  are  smooth  or  toothed 
and  lined  with  sparse  hairs.  The  pinnae 
are  situated  perpendicular  to  the  axis  of 


the  midrib,  with  each  pinna  twisted 
such  that  its  upper  surface  faces 
upward.  Round  sori  (groups  of  spore- 
producing  bodies)  usually  develop  in 
the  central  portion  of  the  fertile  frt>nd, 
forming  two  regular  rows  on  each  pinna. 
This  species  differs  from  other  species 
in  this  endemic  Hawaiian  genus  by 
having  hairs  along  the  pinna  margins, 
pinnae  at  right  angles  to  the  midrib  axis, 
by  the  placement  of  the  sori,  and  the 
degree  of  dissection  of  each  pinna 
(Bishop  1970, 1974;  Hillebrand  1888: 
Linney  1989). 

Historically,  Adenophorus  periens 
was  known  from  the  following  general 
areas:  Halemanu  on  Kauai,  the  Koolau 
Mountains  of  Oahu,  the  summit  Lanai. 
Kula  Pipeline  on  East  Maui,  and  Hilo 
and  Waimea  on  Hawaii  Island  (Hawaii 
Hertiage  Program  (HHP)  1992al  to 
199286.  1992al0  to  1992al3).  Currently, 
Adenophorus  periens  is  known  from 
several  locations  on  three  islands.  On 
Kauai,  one  population  is  known  from 
the  boundary  of  Hono  O  Na  Pali  Natural 
Area  Reserve  (NAR)  and  Na  Pali  Coast 
State  Park  on  State  land,  one  from 
Waioli  on  State  land,  and  four  are 
clustered  in  the  Wahiawa  area  over  a 
distance  of  2  sq  km  (0.8  sq  mi)  on 
private  land  (HHP  1992al5  to  1992al7: 
Hawaii  Plant  Conservation  Center 
(HPCC)  1991b,  1991c;  Lorence  and 
Flynn  1991).  On  Molokai,  a  single 
population  of  three  plants  occurs  on 
private  land  at  Kamakou  Preserve  (HHP 
1992a7).  On  the  island  of  Hawaii,  four 
populations  are  found  at  Olaa  Tract, 
Kane  Nui  o  Hamo  Crater,  Kahaualea 
NAR,  and  2.4  km  (1.5  mi)  northwest  of 
Puu  Kauka  on  private.  State,  and 
Federal  land  (L.  Cuddihy,  in  Htt..  1983. 
1988;  HHP  1992a8. 1992a9, 1992al4). 
The  statewide  total  of  11  current 
populations  comprises  approximately 
1.280  individuals  of  this  species;  on 
Kauai  there  are  about  63  individuals,  on 
Molokai  there  are  3,  and  on  Hawaii 
there  are  approximately  1,215  (L. 
Cuddihy,  in  litt.,  1983, 1988;  HHP 
199287  to  1992a9, 1992al4  to  1992al7; 
HPCC  1991a  to  1991c:  Lorence  and 
Flynn  1991). 

Adenophorus  periens  is  found  in 
Metrosideros  polymorpha  ('Ohi'a)/ 
Cibotium  glaucum  (Hapu'u)  Lowland 
Wet  Forest  between  470  and  1,270  m 
(1,540  and  4.140  ft)  in  elevation  (HHP 
1992a7. 1992a8. 1992al4  to  1992al6). 
Associated  species  include  Broussaisia 
arguta  (kanawao  ke'oke'o). 
Cheirodendron  trigynum  ('olapa). 
Dicranopteris  linearis  (uluhe), 
Freycinetia  arborea  {'ie'ie),  and 
Psychotria  hawaiiensis  (kopiko)  (HHP 
1992a7, 1992a8, 1992al5.  1992al6).  The 
primary  threats  to  Adenophorus  periens 
are  habitat  degradation  by  Sus  scrofa 


(pigs);  competition  for  light,  space, 
nutrients,  and  water  with  alien  plant 
species;  and  habitat  destruction  by  fires. 

Asa  Gray  gave  the  name  Bonamia 
menziesii  to  a  plant  from  the  Sandwich 
Islands  (Hawaii)  in  honor  of  its 
collector,  Archibald  Menzies  (Gray 
1862).  Wilhelm  Hillebrand  (1888) 
placed  the  species  into  the  segregate 
genus  Breweria.  Otto  Degener  (1932a, 
1932b)  described  a  new  genus. 
Perispermum,  and  placed  Bonamia 
menziesii  in  it.  He  also  described 
another  species  of  Perispermum,  P. 
albifloTum.  T.  Myint  and  D.B.  Ward 
(1968)  recognized  only  one  Hawaiian 
species  and  placed  it  in  the  genus 
Bonamia.  They  recognized  two 
varieties:  variety  menziesii  and  a  new 
variety,  rockii.  The  current  treatment 
(Austin  1990)  recognizes  only  one 
species  with  no  subspecific  taxa. 

Bonamia  menziesii.  a  member  of  the 
morning-glory  family 
(Convoluvulaceae),  is  a  vine  with 
twining  branches  up  to  10  m  (33  ft)  long 
that  are  fuzzy  when  young.  The 
leathery,  oblong  to  oval  leaves  measure 
3  to  9  cm  (1.2  to  3.5  in)  in  length  and 
1  to  4  cm  (0.4  to  1.6  in)  wide.  The  upper 
leaf  surface  is  usually  hairless  or 
covered  with  sparse  hairs  and  the  lower 
surface  is  covered  with  dense  fuzzy 
hairs.  The  white  to  greenish  funnel- 
shaped  flowers,  each  2.5  mm  (0.08  to 
0.1  in)  long,  are  produced  singly  or  in 
clusters  of  three  on  stalks  1  to  2  cm  (0.4 
to  0.8  in)  long  with  tiny  bracts  (modified 
leaves)  at  the  base  of  each  stalk. 
Stamens  usually  have  glandular  hairs  at 
their  bases.  The  flower  has  two  styles 
that  are  separate  or  partly  fused.  The 
fruits  are  tan  or  yellowish  brown 
capsules  1  to  1.5  an  (0.4  to  0.6  in)  long 
that  contain  1  or  2  oval  seeds  imbeded 
in  black  pulp.  This  species  is  the  only 
member  of  the  genus  that  is  endemic  to 
the  Hawaiian  Islands  and  differs  from 
other  genera  in  the  family  by  its  two 
styles,  longer  stems  and  petioles,  and 
rounder  leaves  (Austin  1990). 

Historically,  Bonamia  menziesii  was 
known  &T>m  the  following  general  areas: 
scattered  locations  on  Kauai,  the 
Waianae  Mountains  of  Oahu,  scattered 
locations  on  Molokai,  and  the  eastern 
sides  of  Maui  and  Hawaii  (HHP  1992b3, 
1992b4, 1992bl0, 1992bll.  1992bl3. 
1992bl5  to  1992bl7, 1992b28, 
1992b35).  Currently,  Bonamia  menziesii 
is  known  from  28  populations  on  5 
islands.  On  Kauai,  a  total  a  five 
populations  is  knciim  from  Kalalau, 
Paaiki  Valley.  Mou  it  Kahili  (all  on  State 
land),  and  Wahiawa  drainage  on  private 
land  (HHP  1992b25  to  1992b27.  Lorence 
and  Flynn  1991).  On  Oahu,  Bonamia 
menziesii  is  known  from  both  the 
Waianae  and  the  Koolau  Mountains.  In 


the  Waianae  Mountains  between 
Kuaokala  and  Nanakuli,  10  populations 
are  spread  over  a  distance  of  24  km  (15 
mi)  on  Federal,  private,  and  State  land; 
6  of  these  populations  are  clustered  on 
the  northernmost  section  over  a  distance 
of  8  km  (5  mi)  (HHP  1992b6, 1992b8, 
1992b9,  1992bl2,  1992bl9.  1992b20, 
1992b22, 1992b23, 1992b30, 1992b34). 
In  the  southeastern  part  of  the  Koolau 
Mountains,  five  populations  are  found 
over  an  area  of  6  sq  km  (2.5  sq  mi)  on 
private  and  State  land  (HHP  1992b5, 
1992bl4. 1992bl8, 1992b21, 1992b31). 
On  Lanai,  Bonawia  menziesii  is  known 
from  four  scattered  locations  from 
Kanepuu  to  Puhielelu  on  private  land 
(Gamett  1991;  HHP  1992bl.  1992b2, 
1992b32;  HPCC  1991d).  On  Maui,  one 
population  is  known  ht>m  the  western 
slopes  of  West  Maui  on  private  land  and 
two  populations  are  located  on  East 
Maui  on  private  and  State  land  (HHP 
1992b24, 1992b29. 1992b33).  On  the 
island  on  Hawaii,  a  single  population  is 
located  at  Kaupulehu  on  private  land 
(HHP  1992b7).  The  total  current 
populations  throughout  the  State  consist 
of  approximately  200  individuals,  with 
the  largest  populations  occurring  on 
Oahu  (HHP  1992bl4, 1992b21, 1992b23. 
1992b30).  On  Kauai,  there  are 
approximately  28  plants;  on  Oahu  no 
more  than  150;  on  Lanai  approximately 
9:  on  Maui  a  total  of  10;  and  on  the 
island  of  Hawaii  at  least  1  specimen  has 
been  collected  (HHP  1992bl,  1992b2, 
1992b5  to  1992bl2, 1992bl4, 1992bl8 
to  ig92b27, 1992b29  to  1992b34; 
Lorence  and  Flynn  1991). 

Bonamia  menziesii  is  found  on  steep 
slopes  in  dry  to  mesic  forest  and 
sometimes  in  wet  forest  between  the 
elevation  of  150  and  625  m  (492  and 
2,051  ft)  (Austin  1990).  Associated 
species  included  'ohi'a,  Canthium 
odomtum  (alahe'e),  Nestegis 
sandwicense  (olopua),  Pisonia  sp. 
(papala  kepau),  and  Sapindus  oahuensis 
(lonomea)  (HHP  ig92bl,  1992b2, 
1992b4,  1992b7  to  1992b9, 1992bl8  to 
1992b20, 1992b22, 1992b23, 1992b25, 
1992b27.  1992b30, 1992b31, 1992b33). 
The  primary  threats  to  Bonamia 
menziesii  are  habitat  degradation  and 
possible  predation  by  wild  and  feral 
ungulates  (pigs,  goats  [Copra  hinis),  axis 
deer  [Axis  axis),  black-tailed  deer 
[OdocoHeus  hemionus),  and  cattle  (Bos 
taurus)),  competition  with  a  variety  of 
alien  plant  species,  and  fire. 

Diellia  erecta  was  described  by 
William  Dunlop  Brackenridge  based  on 
a  specimen  collected  during  the  Wilkes 
Expedition  in  1840  (Brackenridge  1854). 
He  also  described  Diellia  pumila  which 
subsequently  has  been  considered  a 
depauperate  form  of  D.  erecta.  Davallia 
alexandri  was  published  by  Hillebrand 


in  1873.  It  has  subsequently  been 
considered  a  form  of  D.  erecta  with 
finely  dissected  fronds.  Diellia  erecta 
and  Davallia  alexandri  had  been  placed 
in  the  genus  Lindsaya  by  certain  early 
authors,  and  Diellia  erecta  into  the 
genus  Schizoloma.  Degener  and  Amy  B. 
Greenwell  (1950)  pub  ished  the  new 
combinStion  Diellia  e.-ecta  var.  falcata 
for  a  taxon  originally  described  by 
Brackenridge  as  Diellia  falcata. 
However,  further  study  has  been 
established  that  Diellia  falcata  is  best 
considered  a  separate  species.  Diellia 
erecta  is  now  considered  to  be  a  species 
with  no  subspecific  texa  (Wagner  1952, 
Wagner  and  Wagner  1992). 

Diellia  erecta,  a  member  of  the 
spleenwort  family  (A^pleniaceae),  is  a 
fern  that  grows  in  tufts  of  3  to  9  lance- 
shaped  fronds,  each  20  tc  70  cm  (8  to 
28  in)  long.  The  fronds  emerge  from  a 
1  to  2.5  cm  (0.4  to  1  ir)  long  rhizome 
covered  with  brown  to  dark  gray  scales. 
The  frond  stalks  are  reddish  brown  to 
black  and  smooth  ant  glossy,  2  to  21  cm 
(0.8  to  8.3  in)  long,  and  have  a  few  stiff 
scales  at  their  bases.  I^ch  frond  has  15 
to  50  lance-shaped  pi mae  arranged 
oppositely  long  the  midrib.  The  pinnae 
are  usually  between  2  and  4  cm  (0.8  and 
1.6  in)  long  and  4  to  8  mm  (0.2  to  0.3 
in)  wide.  Ten  to  20  sori,  which  may  be 
separate  or  fused,  are  borne  on  each 
margin  of  the  pinna.  Each  sorus  is 
covered  by  an  indusium  (protective 
membrane)  that  falls  short  of  the  edge  of 
the  frond  and  runs  parallel  to  the  edge 
of  each  pinna.  This  species  differs  from 
other  members  of  the  genus  in  having 
brown  or  dark  gray  scales  usually  more 
than  2  cm  (0.8  in)  in  length,  fused  or 
separate  sori  along  with  margins,  shiny 
black  midribs  that  have  a  hardened 
surface,  and  veins  that  do  not  usually 
encircle  the  sori  (Degener  and 
Greenwell  1950,  Hillebrand  1888, 
Robinson  1912,  Smith  1934,  Wagner 
1952). 

Historically,  Diellia  erecta  was  known 
from  the  Kokee  area  on  Kauai;  the 
Koolau  Mountains  on  Oahu,  Pukoo. 
Pelekunu  Valley,  anc  Kaunakakai  Gulch 
on  Molokai;  Mahana  Valley  and  Hauola 
Gulch  on  Lanai;  scattered  locations  on 
West  Maui;  and  varicus  locations  on 
Hawaii  Island  (HHP  I992cl  to  1992c3, 
1992c6, 1992c8  to  1992cll,  1992cl6, 
1992C18  to  1992c26)  Currently  Diellia 
erecta  is  only  known  from  Molokai, 
Maui,  and  Hawaii.  Oi  Molokai,  there 
are  four  locations  wi  h  an  unknown 
number  of  individua  s  at  Halawa  Valley, 
Kahuaawi  Gulch,  Mckolelau,  and  Puu 
Kolekole  on  private  land  (HHP  1992cl2. 
1992C14, 1992C15;  R*ert  HobdyT 
Hawaii  State  DivisioTi  of  Forestiy  and 
Wildlife  (DOFAW),  (jers.  Comm.,  1991). 
On  Maui  there  is  a  total  of  at  least  38 


individuals  at  7  locations:  4  populations 
on  West  Maui  at  lao  Valley  on  private 
land,  and  Kanaha  Stream,  Manawainui 
Plant  Sanctuary,  and  Papalaua  Gulch  on 
State  land;  and  3  populations  on  East 
Maui  at  Oiinda,  Waiopai  Gulch,  and 
near  Makawao  on  State  and  private  land 
(HHP  1992c4,  1992c5, 1992c7, 1992cl3. 
1992C17;  HPCC  1990a;  Joel  Lau.  HHP. 
and  R.  Hobdy,  pers.  comms.,  1992).  On 
the  island  of  Hawaii,  there  are  2 
populations  on  State  land:  one  at 
Honomalino  with  over  20  plants,  and 
one  at  Manuka  NAR  with  at  least  1  plant 
().  Lau.  pers.  comm..  1992).  Statewide, 
this  species  has  a  total  of  13  populations 
and  approximately  63  known 
individuals. 

Diellia  erecta  is  found  in  Diospyros 
sandwicensis  (Lama)/'Ohi'a  Lowland 
Mesic  Forest  between  210  and  1,590  m 
(700  and  5.200  ft)  in  elevation  (HHP 
1992C21;  HPCC  1990a;  R.  Hobdy,  pers. 
comm.  1992).  Other  associated  plant 
species  include  Dodonaea  viscosa 
Ca'ali'i),  Dryopteris  unidentata, 
Pleomele  ouwahiensis  (halapepe), 
Syzygium  sandwicensis  ('ohi'a  ha),  and 
Wikstroemia  sp.  ('akia)  (HPCC  1990a). 
The  major  threats  to  Diellia  erecta  are 
habitat  degradation  by  pigs,  goats,  and 
cattle;  competition  with  alien  plant 
species:  and  stochastic  extinction  due  to 
the  small  number  of  existing 
individuals. 

In  1912.  Joseph  F.  Rock  collected  the 
first  specimens  of  Flueggea  neowawmea 
fix>m  Kapua  on  the  island  of  Hawaii 
(Rock  1913).  Based  on  his  specimens,  he 
established  the  monotypic  genus 
Neowawraea,  named  for  Dr.  Heinrich  W. 
Wawra.  a  colleague  of  Rock's.  He  named 
the  species  Neowawraea  phyllanthoides 
because  of  its  apparent  resemblance  to 
Pbyllanthus,  a  member  of  the  same 
family  (Euphorbiaceae).  Earl  Edward 
Sherff  (1939)  later  transferred  the  taxon 
to  the  genus  Drypetes.  W.  John  Hayden 
(1987),  upon  further  investigation, 
placed  the  species  in  the  genus 
Flueggea.  Because  retention  of  the 
specific  epithet  would  result  in  a  later 
homonym,  Hayden  chose  to  maintain 
the  tribute  to  Wawra  in  the  new  epithet, 
neowawmea. 

Flueggea  neowawraea.  a  member  of 
the  spurge  family  (Euphorbiaceae),  is  a 
large  tree  up  to  30  m  (100  ft)  tall  and 
2  m  (7  ft)  in  diameter  with  white  oblong 
pores  covering  its  scaly,  pale  brown 
bark.  The  thin,  papery,  oval  leaves,  4  to 
14  cm  (1.5  to  5.5  in)  long  and  2  to  9  cm 
(0.8  to  3.5  in)  wide,  are  green  on  the 
upper  surface  and  pale  green  on  the 
lower  surface.  Plants  are  usually 
dioecious  (having  separate  male  and 
female  plants)  with  unisexual  flowers 
lacking  petals.  Male  flowers,  on  stalks 
less  than  4  mm  (0.2  in)  long,  have  5 
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green  sepals  with  brownish  tips.  The 
female  flowers,  on  stalks  1  to  2.5  mm 
(0.04  to  0.1  in)  long,  have  sepals  of 
unequal  length  with  irregular  margins. 
The  two-lobed  stigma  is  positioned  atop 
a  2.5  to  3  mm  (0.1  in)  long,  round  ovary 
with  a  nectary  disk.  The  fleshy,  round 
fruits,  about  5  mm  (0.2  in)  in  diameter, 
are  reddish  brown  to  black  and  contain 
two  slightly  curved  seeds  about  3  mm 
(0.1  in)  long  that  are  somewhat 
triangular  in  cross  section.  This  species 
is  the  only  member  of  the  genus  found 
in  Hawaii  and  can  be  distinguished 
from  other  species  in  the  genus  by  its 
large  size;  scaly  bark;  the  shape,  size, 
and  color  of  the  leaves;  flowers 
clustered  along  the  branches;  and  the 
size  and  shape  of  the  fruits  (Hayden 
1990,  Linney  1982,  Neal  1965). 

Historically,  Flueggea  neowawrasa 
was  known  ^m  Waihii  near  Kapuna  on 
Molokai.  but  is  now  presumed  extinct 
on  that  island  (HHP  1992d25,  Hayden 
1990).  This  species  was  also  known 
from  Kealia  Trail,  Kahanahaiki  Valley, 
and  Pohakea  Gulch  in  the  Waianae 
Mountains  of  Oahu  (HHP  1992d5, 
1992dl0, 1992d33).  Currently.  Flueggea 
neowawraea  is  known  on  Kauai  from 
Limahuli  Valley,  Kalalau,  Pohakuao. 
and  from  the  Koaie  and  Poomau 
branches  of  Waimea  Canyon  (HHP 
1992dl7. 1992dl8, 1992d30  to  1992d32; 
HPCC  1990b;  J.  Lau.  pers.  comm..  1992). 
Also,  three  individuals  (some  of  which 
may  be  dead)  are  known  from  the  two 
adjacent  valleys  of  Mahanaloa  and 
Paaiki,  near  Makaha  Point,  on  State- 
owned  land  (HHP  1992d9, 1992dl3). 
Only  one  unhealthy  individual  is 
known  from  Limahuli  Valley  on 
privately  owned  land  (HHP  1992dl7). 
One  tree  is  known  from  Kalalau  and  10 
from  Pohakuao  on  State-owned  land  (J. 
Lau,  pers.  comm.,  1992).  Sixteen  trees 
are  known  from  the  Poomau  branch  of 
Waimea  Canyon,  and  40  to  80 
individuals  are  known  from  4  scattered 
populations  along  the  Koaie  branch  of 
Waimea  Canyon  on  State-owned  land 
(HHP  1992dl8. 1992d30.  1992d31: 
HPCC  1990b;  J.  Lau.  pers.  comm..  1992). 
On  Oahu  Flueggea  neowawraea  is 
currently  known  from  15  locations  with 
approximately  33  individuals  in  the 
Waianae  Mountains.  The  populations 
are  spread  from  East  Kapuahikahi  Gulch 
to  Puumaialau  Gulch  over  a  distance  of 
about  15.5  km  (9.6  mi)  on  Federal.  State. 
County,  and  private  land  (HHP  1992dl 
to  1992d4. 1992d6  to  1992d8. 1992dll. 
1992dl2. 1992dl4  to  1992dl6. 1992dl9, 
1992d20. 1992d24. 1992d26. 1992d29:  J. 
Lau.  pers.  comm..  1992).  On  East  Maui, 
one  or  two  individuals  are  known  from 
Auwahi  on  the  southwest  slope  of 
Haleakala  at  approximately  850  m 


(2,800  ft)  elevation  on  privately  owned 
land  (HHP  1992d23).  Five  populations 
are  known  from  the  island  of  Hawaii  in 
South  Kona  and  Kau,  extending  over  an 
area  of  about  10  by  5  km  (6  by  3  mi) 
from  Papa  to  Manuka,  and  numbering 
approximately  20  individuals,  on  State 
and  private  land  (HHP  1992d21. 
1992d22. 1992d27, 1992d28. 19#ld34. 
1992d35:  J.  Lau.  pers.  comm..  1990).  A 
Hawaii  Island  population  on  private 
land  at  Huehue  Ranch  in  North  Kona 
consists  of  an  unknown  number  of 
individuals  (Hayden  1990).  Statewide, 
the  species  totals  28  populations 
containing  approximately  127  to  167 
known  individuals. 

Flueggea  neowawraea  occurs  in  dry  to 
mesic  forest  at  250  to  1,000  m  (820  to 
3,280  ft)  elevation  (Hayden  1990). 
Associated  plant  species  include  alahee, 
lama,  Aleurites  moluccana  (kukui), 
Antidesma  pulvinatum  (hame),  and 
Streblus  pendulina  (aiai)  (HHP  1992d3. 
1992d7.  1992d9. 1992dl2  to  1992dl9. 
1992d30. 1992d31.  1992d34).  The 
primary  threat  to  the  threat  to  the 
continued  existence  of  Flueggea 
neowawraea  is  Xylosandrus  compactus, 
the  black  twig  borer,  which  has  affected 
all  known  Flueggea  neowawraea  plants. 
Other  major  threats  include  habitat 
degradation  by  feral  and  wild  ungulates 
(pigs,  goats,  deer,  and  cattle), 
competition  with  alien  plant  species, 
and  fire.  The  small  population  size  with 
its  limited  gene  pool  and  depressed 
reproductive  vigor,  compounded  by  a 
requirement  for  cross-pollination 
because  the  species  is  dioecious,  must 
be  considered  a  serious  threat. 

In  1838,  Asa  Gray  described  Hibiscus 
brackenridgei  from  a  specimen  collected 
on  West  Maui  (Roe  1961).  Then,  in 
1930,  Edward  Leonard  Caum  published 
two  varieties,  molokaiana  and 
kauaiana,  based  upon  type  specimens 
from  the  islands  of  Molokai  and  Kauai. 
An  additional  variety,  var.  mokuleiana, 
was  named  by  Sister  Margaret  James 
Roe  in  1961.  In  1990,  David  Bates 
recognized  two  subspecific  taxa:  ssp. 
mokuleianus  and  ssp.  brackenridgei 
(including  var.  molokaiana).  He  placed 
Hibiscus  brackenridgei  var.  kauaiana  in 
synonymy  with  a  non-Hawaiian  species 
oi  Hibiscus,  H.  calyphyllus. 

Hibiscus  brackenridgei,  a  member  of 
the  mallow  family  (Malvaceae),  is  a 
sprawling  to  erect  shrub  or  small  tree  up 
to  5  m  (16  ft)  tall.  Most  plant  parts 
(young  branches,  leaves,  and  some 
flower  parts)  vary  in  the  degree  of 
hairiness.  The  leaves,  about  5  to  15  cm 
(2  to  6  in)  long  and  equally  wide,  have 
three  tcfseven  lobes  but  are  generally 
heart-shaped  in  outline.  Beneath  each 
leaf  stalk  is  a  pair  of  very  thin  stipules 
(leaf-like  appendages),  5  to  15  mm  (0.2 


to  0.6  in)  long,  that  fall  off  early  in 
development,  leaving  an  elliptic  scar. 
Flowers  are  borne  singly  or  in  small 
clusters.  The  petals,  bnatween  3.5  and  8 
cm  (1.4  and  3.1  in)  long,  are  yellow, 
usually  with  a  maroon  spot  in  the  center 
of  the  flower.  Each  triangular  calyx  lobe 
is  reddish  to  yellow,  and  usually  has  a 
raised,  elongated  gland  on  the  midrib. 
Seven  to  10  bracts  are  attached  below 
the  calyx.  The  staminal  column,  which 
has  anthers  attached  to  the  upper  three- 
fourths  or  nearly  to  the  base,  extends 
beyond  the  petals.  The  fruits  are 
somewhat  round  or  oval  capsules  1.1  to 
2  cm  (0.4  to  0.8  in)  long  that  have  a 
beak-like  appendage  at  one  end.  This 
species  differs  from  other  members  of 
the  genus  in  having  the  following 
combination  of  characteristics:  yellow 
petals,  a  calyx  comprised  of  triangular 
lobes  with  raised  veins  and  a  single 
midrib  often  bearing  a  prominent 
elongated  gland.  7  to  10  bracts  attached 
below  the  calyx,  and  thin  stipules  5  to 
15  mm  (0.2  to  0.6  in)  long  that  fall  off. 
leaving  an  elliptic  scar  (Bates  1990). 

Hibiscus  brackenridgei  is  currently 
known  from  Oahu.  Lanai.  Maui,  and 
Hawaii:  it  may  possibly  occur  on  Kauai. 
A  total  of  12  populations  is  known  to 
exist,  containing  approximately  60 
individuals.  The  two  recognized 
subspecies  are  discussed  separately 
below.  Hibiscus  brackenridgei  ssp. 
brackenridgei  was  known  historically 
from  Laau  Point  on  Molokai  (HHP 
1992e7).  from  scattered  locations  on 
Lanai.  and  from  Pohakea  Gulch  south  to 
near  McGregor  Point  on  West  Maui 
(HHP  1992e4. 1992e5. 1992el0  to 
1992el3.  1992el5).  Hibiscus 
bmckenridgei  was  also  collected  from 
an  unspecified  site  on  Kahoolawe  (HHP 
1992el7).  However,  the  specimen  is 
unavailable,  and  the  subspecies  was  not 
determined  (Bates  1990).  Currently, 
Hibiscus  brackenridgei  ssp. 
brackenridgei  consists  of  about  7 
populations  containing  probably  fewer 
than  60  individuals  on  State  and  private 
land  on  the  islands  of  Lanai.  Maui,  and 
Hawaii  (HHP  1992el  to  1992e3,  1992e6. 
1992e9,  1992el4, 1992el6;  HPCC  1990c. 
1991e;  J.  Lau.  pers.  comm..  1992).  On 
Lanai.  only  5  or  6  plants  remain  near 
Keomuku  Road  at  275  m  (900  ft) 
elevation  on  privately  owrned  land  (HHP 
1992el4,  HPCC  1991e).  On  West  Maui. 
Hibiscus  brackenridgei  ssp. 
brackenridgei  is  known  from  two 
populations  occurring  at  Kaunohua 
Gulch  and  the  West  Maui  NAR  (HHP 
1992e2. 1992e3:  J.  Lau,  pers.  comm., 
1992).  The  Kaunohua  Gulch  population, 
numbering  approximately  eight 
individuals,  is  found  within  a  fenced 
area  of  5  to  10  sq  m  (55  to  110  sq  ft)  on 


privately  owned  land  (HHP  1992e3). 
The  West  Maui  NAR  population, 
consisting  of  14  individuals,  is  located 
in  the  Lihau  section  at  about  400  m 
(1,300  ft)  elevation  in  lowland  dry  forest 
on  Sfate-owmed  land  (HHP  1992e2;  J. 
Lau,  pers.  comm.,  1992).  On  East  Maui, 
the  known  populations,  which  extend 
over  a  6.25  sq  km  (2.4  sq  mi)  area, 
number  no  more  than  20  individuals 
(HHP  1992el,  1992e8;  HPCC  1990c). 
These  populations  are  near  Puu  o  Kali 
between  249  and  440  m  (800  and  1,450 
ft)  in  elevation  on  State-owned  land 
(HHP  1992el,  1992e8).  On  the  island  of 
Hawaii,  Hibiscus  brackenridgei  ssp. 
brackenridgei  is  known  from  two 
populations  on  State  and  private  land: 
at  Puu  Anahulu  Homesteads  and  Puu 
Huluhulu,  approximately  3.5  km  (2  mi) 
apart.  These  two  populations  contain  no 
more  than  five  individuals  (HHP 
1992e6. 1992el6). 

Hibiscus  brackenridgei  ssp. 
mokuleianus  is  currently  known  from 
five  populations,  possibly  containing  as 
few  as  six  to  eight  individuals. 
Undocumented  observations  of  this 
taxon  have  been  reported  from  Lihue 
and  Olokele  Canyon  on  Kauai  (Bates 
1990).  On  Oahu.  Hibiscus  brackenridgei 
ssp.  mokuleianus  was  known 
historically  from  scattered  locations  in 
\he  Waianae  Mountains  (HHP  1992el8, 
1992e21, 1992e22, 1992e24).  These 
scattered  populations  occurred  in  the 
area  from  which  this  taxon  is  currently 
known.  Scattered  within  this  12  by  5  km 
(7.5  by  3  mi)  area  extending  from  Puu 
Pane  to  Keaiia-Kawaihapai  are  three 
current  populations  (1992el9, 1992e20, 
1992e23, 1992e25:  HPCC  1990d).  The 
northernmost  population,  consisting  of 
three  individuals  and  occupying  an  area 
of  10  to  100  sq  m  (110  to  1,080  sq  ft), 
is  in  the  mountains  south  of  the 
Dillingham  Military  Reservation  at  an 
elevation  of  170  m  (560  ft)  on  privately 
owned  land  (HHP  1992e25,  HPCC 
1990d).  Another  population  is  known 
from  two  adjuacent  gulches  between  the 
Dupont  Trail  and  Puu  Iki  at  elevations 
between  120  and  240  m  (400  and  800  ft) 
(HHP  1992el9, 1992e23).  This 
population  on  privately  owned  land 
consists  of  3  to  5  individuals  in  an  area 
measuring  not  more  than  0.25  sq  km 
(0.1  sq  mi)  (HHP  1992el9. 1992e23).  A 
population  of  Hibiscus  brackenridgei 
ssp.  mokuleianus  reported  from  the  Puu 
Pane  area  has  not  been  seen  for  more 
than  40  years  (HHP  1992e20). 

Hibiscus  brackenridgei  occurs  in 
lowland  dry  to  mesic  forest  and 
shrubland  from  130  to  800  m  (425  to 
2,625  ft)  in  elevation  (Geesink  et  al. 
1990;  HHP  1992el.  1992e4,  1992e5. 
1992e8, 1992el4,  1992el9,  1992e25). 
Associated  plant  species  include  aalii, 


alahee,  Erythrina  sai  dwicensis 
(wiliwili),  Reynoldsii  sandwicensis 
(ohe).  and  S/da /aWacfilima)  (HHP 
1992el  to  1992e3,  l?92e6, 1992e8. 
1992e20, 1992e23. 1  }92e25).  The 
primary  threats  to  this  species  are 
habitat  degradation  {.nd  possible 
predation  by  pigs,  gcats,  axis  deer,  and 
cattle;  competition  vith  alien  plant 
species;  road  constn^ction;  and 
stochastic  extinctior  and/or  reduced 
reproductive  vigw  due  to  the  small 
number  of  existing  iidividuals. 

In  1931,  the  name  Cyperus 
pennatiformis  was  published  by  Georg 
Kukenthal  based  on  a  specimen 
collected  ftt}m  Hana  on  Maui 
(Christophersen  and  Caum  1931).  He 
also  described  a  variety  of  the  species, 
variety  bryanii,  for  plants  collected  from 
the  Northwestern  Hawaiian  Island  of 
Laysan.  Tetsuo  Koye  ma  recombined  the 
species  under  the  genus  Mariscus  and 
maintained  the  two  >ubspecific  taxa  as 
subspecies  (Wagner  et  al.  1989). 

Mariscus  pennatiformis,  a  member  of 
the  sedge  family  (Cyperaceae),  is  a 
perennial  plant  will"  a  woody  root 
system  covered  v/iti  brown  scales.  The 
stout,  smooth,  three  angled  stems  are 
between  0.4  and  1.2  m  (1.3  and  4  ft) 
long,  slightly  concaxe and  3  to  7  mm 
(0.1  to  0.3  in)  in  diameter  in  the  lower 
part.  The  three  to  fi\  e  linear,  somewhat 
leathery  leaves  are  C  to  17  mm  (0.3  to 
0.7  in)  wide  and  at  bast  as  long  as  the 
stem.  Each  flower  cluster,  umbrella- 
shaped  and  moderately  dense,  is  4  to  15 
cm  (1.5  to  6  in)  long  and  5  to  25  cm  (2 
to  10  in)  wide.  Aboi  t  5  to  18  spikes, 
comprised  of  numerous  spikelets,  form 
each  cluster.  Each  s})ikelet,  measuring 
about  8  to  14  mm  (0  3  to  0.6  in)  in 
length,  is  yellowish  brown  or  grajish 
brown  and  is  comprised  of  8  to  25 
densely  arranged  flowers.  The  glimies 
(bracts  beneath  each  flower),  which  are 
less  than  twice  as  long  as  wide,  are 
spreading  and  overl  ip  tightly.  The 
lowest  glume  does  rot  overlap  the  base 
of  the  uppermost  gli  jne.  This  species 
differs  from  other  m  ambers  of  the  genus 
by  its  three-sided,  slightly  concave, 
smooth  stems;  the  length  and  number  of 
spikelets;  the  leaf  w  dth;  and  the  length 
and  diameter  of  steris.  The  two 
subspecies  are  distinguished  primarily 
by  larger  and  more  i  umerous  spikelets, 
larger  achenes  (dry,  one-seeded  fruits), 
and  more  overlapping  and  yellower 
glumes  in  ssp.  pennitiformis  as 
compared  with  ssp.  bryanii  (Koyama 
1990). 

Historically,  Mariscus  pennatiformis 
ssp.  pennatiformis  \/as  known  from  five 
populations.  locatec  on  Kauai  at 
Halemanu  in  Kokee  State  Park,  on  Oahu 
in  the  Waianae  Mountains  on  a  ridge 
above  Makaha  Valley,  on  East  Maui  at 


Keanae  Valley  and  Hana,  and  on  the 
island  of  Hawaii  at  an  unspecified 
location  (HHP  1992f3  to  1992f6), 
Mariscus  pennatiformis  ssp. 
pennatiformis  also  exists  in  cultivation 
at  the  Maui  Zoological  and  Botanical 
Gardens.  The  cultivated  plants  were 
originally  from  Nahiku,  East  Maui  (J. 
Davis  and  R.  Silva,  in  litt.,  1978).  It  is 
not  known  whether  the  Nahiku 
population  is  still  extant.  The  six 
current  populations,  with  an  unknouTk 
number  of  individuals,  are  at  open  sites 
in  mesic  forests  and  low  elevation 
grasslands  from  sea  level  to  1.200  m 
(3,940  ft)  in  elevation.  No  historical 
locations  are  known  for  Mariscus 
pennatiformis  ssp.  bryanii.  It  is 
currently  known  only  from  federally 
managed  Laysan  Island,  which  is  part  of 
the  Hawaiian  Islands  National  Wildlife 
Refuge.  This  subspecies  is  found  on  the 
southeast  end  of  the  central  lagoon,  and 
the  west  and  northeast  sides  of  the 
island  (HHP  1992fl,  1992f2;  Koyama 
1990).  The  3  populations  are  found  on 
sandy  substrate  at  5  m  (16  ft)  in 
elevation  and  number  approximately  30 
individuals  (HHP  1992fl,  1992f2; 
Koyama  1990).  Associated  species 
include  Cyperus  laevigatus  (makaloa), 
Erogrostis  variabilis  (kawelu).  and 
Ipomoea  sp.  (HHP  1992fl.  Koyama 
1990).  The  small  number  of  individuals 
and  fewer  than  10  known  populations  of 
Mariscus  pennatiformis  make  the 
species  vulnerable  to  stochastic 
extinction  and/or  reduced  reproductive 
vigor. 

Neraudia  sericea  was  published  by 
Gaudichaud  in  1851  (Cowan  1949).  In 
1888,  Hillebrand  reduced  it  to  a  variety 
of  N.  melastomaefolia  {\. 
melastomaefolia  var.  sericea).  He  also 
described  a  new  species,  N. 
kahoolawensis.  named  for  a  specimen 
collected  by  J.M.  Lydgate  on  the  island 
of  Kahoolawe.  In  the  most  current 
treatment  (Wagner  et  al.  1990).  the 
reduction  of  iV.  sericea  to  a  variety  of  N. 
melastomaefolia  is  not  accepted  and  N. 
kahoolawensis  is  considered  a 
Kahoolawe  population  of  iV.  sericea. 

Neraudia  sericea,  a  member  of  the 
nettle  family  (Urticaceae),  is  a  3  to  5  m 
(10  to  16  ft)  tall  shrub  with  densely 
hairy  branches.  The  elliptic  or  oval 
leaves  are  between  4.3  and  13  cm  (1.7 
and  5.1  in)  long  and  have  smooth 
margins  or  slightly  toothed  margins  on 
young  leaves.  The  upper  leaf  surface  is 
moderately  hairy  and  the  lower  leaf 
surface  is  densely  covered  with 
irregularly  curved,  silky  gray  to  white 
hairs  up  to  1  mm  (0.04  in)  long  along 
the  veins.  The  male  flowers  may  be 
stalkless  or  have  short  stalks.  The 
female  flowers  are  stalkless  and  have  a 
densely  hairy  calyx  that  is  either 
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toothed,  collar-like,  or  divided  into 
narrow  unequal  segments.  The  fruits  are 
1  mm  (0.04  in)  long  achenes  with  the 
apical  section  separated  from  the  basal 
portion  by  a  deep  constriction.  Seeds 
are  oval  with  a  constriction  across  the 
upper  half.  Neraudia  sericea  differs 
from  the  other  four  closely  related 
species  of  this  endemic  Hawaiian  genus 
by  the  density,  length,  color,  and 
posture  of  the  hairs  on  the  lower  leaf 
surface  and  by  its  mostly  entire  leaf 
margins  (Wagner  et  al.  1990). 

Neraudia  sericea  was  known 
historically  from  Kamalo  and  near 
VVaianui  on  Molokai.  from  Kaiholena  on 
central  Lanai.  Olowalu  Valley  on  West 
Maui,  the  southern  slopes  of  Haleakala 
on  East  Maui,  and  from  an  unspecified 
site  on  Kahoolawe  (HHP  1992gl. 
1992g3.  1992g4. 1992g6  to  1992gl0). 
Currently,  two  populations  of  this 
species  are  known,  from  the  slopes 
below  Puu  Kolekole  on  Molakai, 
specifically  along  the  bottom  and  lower 
slopes  of  Makolelau  Gulch,  and  from 
Pohadea  Gulch  on  West  Maui  (HHP 
1992g2, 1992g5. 1992gll).  Both 
populations  are  on  privately  owned 
land.  The  Makolelau  population 
contains  an  estimated  50  to  100 
individuals  growing  in  'Ohi'a/'A'ali'i/ 
Styphelia  tameiameiae  (Pukiawe) 
Lowland  Dry  Shrubland  in  an  area  of 
over  100  sq  m  (1,080  sq  ft)  (HHP 
1992gll).  The  population  size  of  the 
Pohakea  population  is  undetermined 
(HHP  1992g2).  Neraudia  sericea 
generally  occurs  in  lowland  dry  to 
mesic  shrubland  or  forest  between  670 
and  1,370  m  (2.200  and  4.500  ft)  in 
elevation  (HHP  1992g3. 1992gl0, 
1992gll;  Wagner  et  al.  1990).  Other 
associated  plant  sp)ecies  include  'ilima, 
lama.  Bobea  ('ahakea),  Coprosma  (pilo). 
and  Hedyotis  (HHP  1992gll).  The 
primary  threats  to  Neraudia  sericea  are 
habitat  degradation  by  feral  pigs  and 
goats:  competition  with  the  alien  plant. 
Melinus  minutilfora  (molasses  grass); 
and  stochastic  extinction  and/or 
reduced  reproductive  vigor  due  to  the 
small  number  of  existing  populations 
and  individuals. 

In  1826,  Louis  Charles  Adelbert  von 
Chamisso  and  D.F.L.  Schlectendal 
described  the  species  Plantago  princeps 
(Rock  1920a).  In  1829.  P.  queleniana 
was  described  by  Gaudichaud.  An 
additional  species.  P.fauriei,  was 
described  by  H.  Leveille  (1911)  from  a 
specimen  collected  by  Abbe  Urbain  Jean 
Faurie  &om  Hanapepe  Falls  on  Kauai. 
Several  varieties  and  forms  of  P. 
princeps  have  also  been  described.  The 
currently  accepted  classification  places 
P.  queleniana  and  P.  fauriei  in 
synonymy  with  P.  princeps  and 
recognizes  only  four  varieties:  anomala, 


laxifolia,  longibracteata,  and  princeps 
(Gaudichaud  1829,  Gray  1862.  Hillbrand 
1888,  Mann  1867,  Rock  1920a  Wager  et 
al.  1990,  Wawra  1874). 

Plantago  princeps,  a  member  of  the 
plaintain  family  (Plantaginaceae).  is  a 
small  shrub  or  robust  perennial  herb.  Its 
erect  or  ascending  stems  are  hollow, 
about  2  to  250  cm  (1  to  100  in)  long,  and 
often  branched  with  young  intemodes 
that  are  more  or  less  woolly  with 
reddish  brown  hairs.  The  oblong  to 
elliptic,  thick,  leathery  leaves  are 
between  6  to  30  cm  (2.4  and  12  in)  long 
and  up  to  5  cm  (2  in)  wide  and  are 
tufted  near  the  ends  of  stems.  The  leaves 
have  smooth  or  minutely  toothed 
margins,  a  pointed  tip,  and  primary 
veins  that  converge  at  the  base  of  the 
leaves.  Numerous  stalkless  flowers  are 
densely  arranged  in  a  cluster  11  to  28 
cm  (4.3  to  11  in)  long  with  each  cluster 
on  a  stalk  10  to  50  cm  (4  to  20  in)  long. 
Each  flower  spreads  at  an  angle  of 
nearly  90  degrees  to  the  axis  of  the  stalk 
or  grows  upright.  The  sepals  are 
somewhat  distinct  and  elliptic  in  shape. 
The  fruits  are  capsules  that  contain 
three  or  four  tiny  black  seeds:  the 
surface  of  the  seeds  is  apparently 
covered  with  a  sticky  membrane.  This 
specres  differs  from  other  native 
members  of  the  genus  in  Hawaii  by  its 
large  branched  stems,  flowers  at  nearly 
right  angles  to  the  axis  of  the  flower 
cluster,  and  fruits  that  break  open  at  a 
point  two-thirds  from  the  base.  The  four 
varieties  (anomala,  laxiflora, 
longibracteata,  and  princeps)  are 
distinguished  by  the  branching  and 
pubescence  of  the  stems:  the  size, 
pubescence,  and  venation  of  the  leaves: 
the  density  of  the  inflorescence:  and  the 
orientation  of  the  flowers  (Wagner  et  al. 
1990). 

The  four  varieties  of  Plantago 
princeps  were  historically  found  on  five 
islands,  and  now  occur  on  Kauai,  Oahu. 
Molokai.  and  Maui.  A  total  of  18 
populations  containing  approximately 
300  to  1.200  individuals  is  currently 
known.  The  four  varieties  are  discussed 
separately  below.  Historically.  Plantago 
princeps  var.  anomala  was  known  from 
Makaleha  in  the  Waianae  Mountains  on 
Oahu.  and  ridge  west  of  Hanapepe  River 
on  Kauai  (HHP  199211. 199214). 
Currently  on  Kauai.  4  populations  with 
45  individuals  are  known  fit)m  the 
south  rim  and  upper  reaches  of  Kalalau 
Valley  on  State  land  (HHP  1992i2; 
HPCC  1990e.  1990g.  1991g). 
Historically.  Plantago  princeps  var. 
laxiflora  was  known  from  Waikolu, 
Olokui.  Kamakou.  and  Pelekunu  on  the 
east  side  of  Molokai:  in  back  of  Lahaina 
on  West  Maui;  and  Hamakua  and 
Kohala  on  Hawaii  Island  (HHP  199216. 
199218  to  1992111. 1992il6. 1992il7). 


Currently  on  Molokai,  Plantago 
princeps  var.  laxiflora  is  known  from 
one  fMjpulation  with  five  individuals  at 
Kawela  Gulch  on  private 4and  (HHP 
1992i5).  On  Maui,  it  is  known  from  2 
locations  in  lao  Valley  on  West  Maui, 
and  4  locations  within  Haleakala 
National  Park  and  adjacent  Waikamoi 
Preserve  on  East  Maui  on  Federal  and 
private  land,  totalling  about  100  plants 
on  that  island  (HHP  199217.  1992il2  to 
1992115.  1992118;  HPCC  1990h  to  1990). 
1991h.  1991i). 

Plantago  princeps  var.  longibracteata 
was  historically  known  from  Hanalei, 
the  Wahiawa  Mountains,  and  Hanapepe 
Falls  on  Kauai,  and  from  Kaala  and  the 
Koolauloa  Mountains  on  Oahu  (HHP 
1992119.  1992i21, 1992123.  1992i24, 
1992126).  Currently,  2  populations  are 
known  from  Kauai  at  Waioli  Valley  and 
Waialeale  on  State  land:  they  are 
estimated  to  contain  between  130  and 
more  than  1,000  individuals  (HHP 
1992125,  1992i27).  On  Oahu.  two 
populations  approximately  3.5  km  (2.2 
mi)  apart  are  known  from  the  Poamoho 
area  on  private  and  State  land:  the 
number  of  individuals  is  not  known 
(HHP  1992i20. 1992i22).  Historically. 
Plantago  princeps  var.  princeps  was 
known  from  Nuuanu  Pali  and  Kalihi  in 
the  Koolau  Mountains  of  Oahu  (HHP 
1992128  to  1992i30).  Three  current 
populations  of  this  taxon  are  known 
from  Mount  Tantalus  in  the  Koolau 
Mountains  and  from  North  Palawai  and 
Ekahanui  gulches  in  the  Waianae 
Mountains  of  Oahu.  Between  16  and  20 
individuals  are  known  from  the 
Waianae  Mountains.  The  number  of 
individuals  at  the  Koolau  site  is  not 
known,  as  it  was  last  observed  in  1948 
(HHP  1992i3.  1992128  to  1992131;  HPCC 
1990f;  J.  Lau.  pers.  comm..  1992). 

Plantago  princeps  is  typically  found 
on  steep  slopes,  rock  walls,  or  at  bases 
of  waterfalls  from  480  to  about  1,100  m 
(1,580  to  3,600  ft)  in  elevation  (Wagner 
et  al.  1990).  Associated  plant  species 
include  'a'ali'i,  kopiko,  'ohi'a,  uluhe, 
and  Dubautia  plantaginea  (HHP 
1992i28,  HPCC  1990e  to  1990i,  1990k. 
1991g  to  1991i).  The  primary  threats  to 
Plantago  princeps  are  habitat 
degradation  by  ungulates  (pigs  and 
goats)  and  competition  with  various 
alien  plant  species. 

Seshania  tomentosa  was  first 
described  by  W.J.  Hooker  and  G.A.W. 
Arnott  in  .i836  from  collections  from 
Oahu  (Degener  1937);  it  was  named  for 
its  silvery  hairs.  In  1920.  Joseph  F.  Rock 
described  an  arborescent  form  of  the 
species  (S.  tomentosa  f.  arborea)  based 
on  a  Molokai  specimen.  Degener  and 
Sherff  (Sherff  1949)  published  a  new 
variety,  var.  molokaiensis,  based  on 
plants  from  West  Molokai.  Nearly  30 
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years  later,  Otto  and  Isa  Degener 
elevated  that  variety  to  the  specific  level 
(Degener  and  Degener  1978).  At  that 
time,  the  Degeners  also  described  two 
new  species,  S.  hawaiiensis  and  S. 
hobdyi.  In  the  currently  accepted 
classification  by  Geesink  and  others 
(1990),  S.  arborea,  S.  hawaiiensis,  S. 
hobdyi,  and  S.  molokaiensis  are 
synonymized  with  S.  tomentosa. 
However,  they  note  that  the  arborescent 
form  of  the  species  found  on  the  island 
of  Molokai  probably  merits  formal 
taxonomic  recognition. 

Sesbania  tomentosa,  a  member  of  the 
pea  family  (Fabaceae).  is  typically  a 
sprawling  shrub  with  branches  up  to  14 
m  (45  ft)  long  but  may  also  be  a  small 
tree  up  to  6  m  (20  ft)  in  height.  Each 
compound  leaf  is  comprised  of  18  to  38 
oblong  to  elliptic  leaflets,  each  15  to  38 
mm  (0.6  to  1.5  in)  long  and  5  to  18  mm 
(0.2  to  0.7  in)  wide,  and  is  usually 
sparsely  to  densely  covered  with  silky 
hairs.  The  flowers,  in  clusters  of  two  to 
nine,  are  salmon  tinged  with  yellow, 
orange-red,  or  scarlet,  or  rarely  pure 
yellow.  The  petals  are  between  23  and 
45  mm  (0.9  and  1.8  in)  long,  the  upper 
pair  sometimes  of  a  lighter  color  than 
the  other  petals.  The  calyx  is  about  7  to 
12  mm  (0.3  to  0.5  in)  long,  Fruits  are 
slightly  flattened  pods  7  to  23  cm  (2.8 
to  9  in)  long  and  about  5  mm  (0.2  in) 
wide  that  contain  about  6  to  27  olive  to 
pale  or  dark  brown,  oblong  seeds. 
Sesbania  tomentosa  is  the  only  endemic 
Hawaiian  species  in  the  genus,  difTering 
from  the  naturalized  S.  sesban  by  the 
color  of  the  flowers,  the  longer  petals 
and  calyx,  and  the  number  of  seeds  per 
pod  (Geesink  et  al.  1990). 

On  Molokai,  Sesbania  tomentosa  was 
known  historically  from  Mahana  on 
Mauna  Loa,  in  the  vicinity  of  the  coast 
near  Waiahewahewa  Gulch,  and  on 
Molokai 's  west  coast  at  Laau  and  Ilio 
Points  (HHP  1992J16,  1992J18,  1992J23, 
1992J26, 1992J37).  On  Oahu,  Sesbania 
tomentosa  was  known  historically  from 
eastern  Oahu  at  Ulupau  Crater,  and  on 
the  islets  of  Kaohikaipu  and  Mokulua 
(HHP  1992J3, 1992J6. 1992)34).  This 
taxon  was  also  known  historically  from 
western  Oahu  at  an  unspecified  location 
along  the  Waianae  coast  (HHP  1992)10). 
On  Lanai,  Sesbania  tomentosa  was 
known  historically  from  scattered 
locations  on  the  south  half  of  the  island 
and  on  the  east  slope  of  the  island  at 
Kahinahina  (HHP  1992J5,  1992J19  to 
1992J22, 1992J42).  Sesbania  tomentosa 
was  also  known  historically  from  an 
unspecified  location  on  Kahoolawe 
(HHP  1992J24). 

Currently,  there  are  two  populations 
of  Sesbania  tomentosa  in  the 
Northwestern  Hawaiian  Islands  (HHP 
1992J35. 1992)36).  One  population  is  on 


the  island  of  Nihoa,  which  comprises 
0.8  sq  km  (0.3  sq  mi)  and  is  under  U.S. 
Fish  and  Wildlife  Service  management 
as  part  of  the  Hawaiian  Islands  National 
Wildlife  Refuge  (D<'pf .  of  Geography 
1983.  HHP  1992)35).  The  Nihoa  plants 
have  been  described  as  relatively 
common  in  some  areas,  with  several 
thousand  individuils known  (HHP 
1992J35).  Another  population  is  known 
from  Necker  Island,  which  is  only  0.2  sq 
km  (0.1  sq  mi)  in  a-ea,  and  like  Nihoa 
is  managed  by  the  U.S.  Fish  and 
Wildlife  Service  as  part  of  the  Hawaiian 
Islands  National  U  ildlife  Refuge  (HHP 
1992J36).  Although  there  are  no 
population  estimates  for  Necker  Island, 
Sesbania  tomentosa  is  known  to  occur 
from  45  m  (150  ft)  elevation  to  the 
summit,  growing  on  the  tops  of  all  hills 
of  the  main  island  with  a  few 
individuals  found  on  the  Northwest 
Cape  (HHP  1992)36).  On  the  privately 
owned  island  of  Niihau.  Se-sbania 
tomentosa  is  known  from  the  south  tip 
of  the  island  at  the  headland  west  of 
Kaumuhonu  Bay.  The  size  of  this 
population  has  not  been  determined;  in 
1947  at  least  one  collection  was  made  at 
an  elevation  of  50  m  (160  ft)  (HHP 
1992J14). 

On  Kauai,  Sesbcnia  tomentosa  is 
found  between  Mena  town  and  Mana 
Point  and  at  Polihale  State  Park  (HHP 
1992J15,  1992J33;  HPCC  1991L).  The 
population  on  Stale-owned  land  at 
Polihale  State  Park  consists  of  about  30 
individuals  growing  in  a  lithified  dune 
area  at  approximately  12  m  (40  ft) 
elevation  in  an  area  of  approximately  10 
to  50  sq  m  (110  to  540  sq  ft)  (HHP 
1992J33).  The  seccnd  population  is 
approximately  6  k-n  (4  mi)  southwest  of 
the  Polihale  State  Park  population, 
growing  alongside  a  pond  owned  by  the 
State  (HHP  1992)15).  The  size  of  the 
population  has  not  been  determined.  On 
Oahu,  Sesbania  tomentosa  is  currently 
known  from  one  population  of  50  to  100 
individuals  on  State-owned  land  at 
Kaena  Point  (HHP  1992)1.  1992)2).  This 
population  is  prinr  arily  within  the 
Kaena  Point  NAR,  growing  in  sand 
dunes  in  a  Naupa)  a  kahakai  Mixed 
Coastal  Dry  Shruband  (HHP  1992)1, 
1992)2;  HPCC  1993o).  However, 
scattered  individuals  are  also  located  to 
the  east  for  about  3.5  km  (2.25  mi)  along 
the  north  coast  (H  ^P  1992)1, 1992J2; 
Woodward  et  al.  1991). 

On  Molokai,  Seybania  tomentosa  is 
known  from  the  st>utlhslopes  of  central 
Molokai  from  Kan^.iloloa  to  Makolelau 
and  along  Moloka  's  northwest  coast 
from  Moomomi  to  east  of  Kinanaulua. 
The  4  populations  on  private  and  State- 
owned  land  from  Kamiloloa  to 
Makolelau  total  fearer  than  2.000 
individuals  and  grow  in  a  7  by  3  km  (4.5 


by  2  mi)  area  (HHP  1992)11,  1992)13, 
1992)25.  1992)27;  HPCC  1990m.  1990n). 
The  3  populations  from  Moomomi  to 
east  of  Hinanaulua  consist  of  about  100 
to  150  plants  growing  on  State  and 
private  land  from  sea  level  to  60  m  (200 
ft)  elevation  in  a  5  by  1  km  (3  by  0.5  mi) 
area  (HHP  1992)12.  1992)28. 1992)49; 
HPCC  1990L).  On  Lanai.  Sesbania 
tomentosa  is  now  restricted  to  the 
northern  slopes  of  the  island.  This 
cluster  of  3  populations  between  Paomai 
and  Maunalei  is  on  privately  owned 
land  and  includes  at  least  12 
individuals  growing  on  arid  slopes 
(HHP  1992)17. 1992)38. 1992)39). 

On  Maui,  Sesbania  tomentosa  is  only 
known  from  two  areas  on  West  Maui. 
One  plant  is  on  State-owned  land  below 
Lihau  Peak  (HHP  1992)30).  Sesbania 
tomentosa  also  occurs  on  a  6  km  (4  mi) 
stretch  of  the  northeast  coast  of  West 
Maui,  from  the  lighthouse  near  Nakalele 
Point  to  Puu  Kahulianapa  (HHP 
1992)31. 1992)32,  1992)43.  1992)48; 
HPCC  1991m).  This  cluster  of  4 
populations  contains  an  estimated  50  to 
75  individuals  on  land  owned  by  the 
State,  the  County  of  Maui,  and  private 
individuals  (HHP  1992)31,  1992)32. 
1992)43.  1992)48;  R.  Hobdy.  pers. 
comm.,  1992).  Off  the  south  central 
coast  of  Kahoolawe.  approximately  25  to 
30  individuals  of  Sesbania  tomentosa 
are  found  on  the  sparsely  vegetated  islet 
of  Puu  Koae,  which  is  a  State-owned 
seabird  sanctuary  (HHP  1992)29). 

On  the  island  of  Hawaii,  Sesbania 
tomentosa  is  known  from  two  regions  of 
the  southeast  coast.  It  occurs  along  13 
km  (8  mi)  of  coastline  between  Ka  Lae 
and  Kaalualu.  This  cluster  of 
populations  on  State-owned  land 
contains  an  estimated  250  individuals 
growing  between  sea  level  and  25  m  (80 
ft)  elevation,  with  some  populations 
occurring  in  'Ilima  Coastal  Dry 
Shrubland  (HHP  1992)7,  1992)9, 
1992)44. 1992)45, 1992)50;  HPCC  1991). 
1991k).  The  second  cluster  is  in  Hawaii 
Volcanoes  National  Park  and  consists  of 
scattered  populations  within  a  19  by  8 
km  (12  by  5  mi)  area  from  above 
Kukalauula  Pali  to  Kahue.  at  elevations 
between  10  and  850  m  (30  and  2,800  ft). 
This  cluster  of  populations  on  federally 
owned  land  contains  at  least  10 
individuals  (HHP  1992)4, 1992)8. 
1992)40,  1992)41,  1992)46.  1992)47). 
The  currrently  known  populations  of 
Sesbania  tomentosa  on  the  8  main 
Hawaiian  islands  (Niihau.  Kauai.  Oahu. 
Molokai.  Lanai.  Kahoolawe,  Maui,  and 
Hawaii)  contain  an  estimated  2,000  to 
3,000  individuals.  In  the  Northwestern 
Hawaiian  Islands,  the  largest  population 
occurs  on  Nihoa  and  consists  of  several 
thousand  individuals  (HHP  1992)35). 


48020  Federal  Register  /  Vol.  58,  No.  176  /  Tuesday.  September  14.  1993  /  Proposed  Rules 


Sfisbania  tomentosa  is  found  on 
sandy  beaches,  dunes,  soil  pockets  on 
lava,  and  along  pond  margins  (Geesink 
et  nl.  1990).  If  commonly  occurs  in 
coastal  dry  shrublands  and  grasslands, 
but  is  also  known  from  open  "ohi'a 
forests  and  Mixed  Coastal  Dry  Cliffs 
(HHP  1992)2.  199214, 199215.  1992J7, 
1992114.  1992)27. 1992J28,  1992)35. 
1992)49).  Associated  plant  species 
include  'ilima.  naupaka  kahakai. 
Hfteropogon  contortus  (pili),  Myopomm 
sandwicense  (naio),  and  Sporobnius 
virginicus  ( 'aki  'aki)  (HHP  1992)1. 
1992)2.  1992)7.  1992)8.  1992)12, 
1992)13. 1992)25. 1992)28.  1992)31. 
1992)33. 1992)40.  1992)45.  1992)49, 
1992)50).  The  primary  threats  of 
Sesbania  tomentosa  are  habitat 
degradation  caused  by  axis  deer  and 
cattle,  competition  with  various  alien 
plant  species.  Tire,  and  destruction  by 
off-road  vehicles. 

A  specimen  collected  by  David 
Nelson  in  1779  from  the  island  of 
Hawaii  was  described  and  named 
Solanum  incowpletum  by  Dunal  il852). 
In  1888,  Hillebrand  described  two 
varieties  of  the  species:  yar.  glabratum 
and  var.  mauiense.  In  1969,  Harold  St. 
John  described  the  species  S. 
haleakalaense  based  on  a  specimen 
collected  by  Hillebrand  on  the  south 
slope  of  Haleakala  on  Maui.  In  the  latest 
treatment,  S.  haleakalaense  was 
synonymized  with  S.  incompletum  and 
no  subspecific  taxa  of  S.  incompletum 
were  recognized  (Symon  1990). 

Solanum  incompletum,  a  member  of 
the  nightshade  family  (Solanaceae).  is  a 
woody  shrub  up  to  3  m  (10  ft)  tall.  Its 
stems  and  lower  leaf  surfaces  are 
covered  with  prominent  reddish 
prickles  about  4  mm  (0.2  in)  long  or 
sometimes  wi<h  yellow  fuzzy  hairs  on 
young  plant  parts  and  lower  leaf 
surfaces.  The  oval  to  elliptic  leaves,  10 
to  15  cm  (4  to  6  in)  long  and  about  7 
cm  (2.8  in)  wide,  have  prominent  veins 
on  the  lower  surface,  and  are  on  stalks 
up  to  7  cm  (2.8  in)  long.  The  leaf 
margins  are  lobed  with  one  to  four  lobes 
on  each  side.  Numerous  flowers  grow  in 
loose  branching  clusters  with  each 
flower  on  a  stalk  about  9  mm  (0.4  in) 
long.  The  calyx  and  flowers  generally 
lack  prickles.  The  white  petals  form  a 
star-shaped  corla  about  2  cm  (0.8  in)  in 
diameter.  The  curved  anthers,  about  2 
mm  (0.08  in)  long,  top  short  filaments 
that  do  not  extend  beyond  the  petals. 
Fruits  are  round  berries  about  1.5  cm 
(0.6  in)  in  diameter  that  mature  from 
yellow-orange  to  black.  This  species 
differs  from  others  in  the  genus  by  being 
generally  prickly  and  having  loosely 
clustered  while  flowers,  cua-ed  anthers 
about  2  mm  (0.08  in)  long,  and  berries 


1  to  2  cm  (0.4  to  0.8  in)  in  diameter 
(.Svmon  1990). 

Historically.  Solanum  incompletum 
was  known  from  central  and 
northeastern  Lanai  and  from  scattered 
locations  on  Maui  (HHP  1992kl. 
1992k2. 1992k4. 1992kl0  to  1992kl3; 
Symon  1990).  According  to  David 
Symon  (1990).  the  known  distribution 
of  Solanum  incompletum  also  extends 
to  the  islands  of  Kauai  and  Molokai.  On 
the  island  of  Hawaii.  Solanum 
incompletum  was  known  historically 
from  the  Kohala  Mountains.  Kona.  Puu 
VVaawaa,  Puu  Ikaaka  Crater,  and 
Omaokoili  (HHPl992k3.  1992k5. 
1992k7  to  1992k9).  The  single 
remaining  known  population  is  from  the 
island  of  Hawaii;  it  has  not  been  seen 
for  more  than  40  years.  This  population 
is  on  State-owned  land  at  Puu  Huluhulu 
and  consists  of  perhaps  two  individuals 
at  an  approximate  elevation  of  2.040  m 
(6.700  ft)  (HHP  1992k6).  Associated 
species  include  naio.  Acacia  koa  (koa), 
and  Sophora  chrysophylla  (mamane  in 
dry  mesic  forest,  diverse  mesic  forest, 
and  subalpine  forest  at  elevations  from 
300  to  2.040  m  (1.000  to  6,700  ft)  (HHP 
1992kl.  1992k6;  Symon  1990;  J.  Lau. 
Pers.  comm.,  1992).  The  primary  threats 
to  the  last  remaining  individuals  of 
Solanum  incompletum  are  stochastic 
extinction  and  reduced  reproductive 
vigor  due  to  the  extremely  small  number 
of  existing  plants,  and  competition  with 
the  alien  plant  Senecio  mikanioides 
(German  ivy). 

Spermolepis  bawaiiensis  was  first 
described  by  H.  Wolff  in  1921.  In  tlie 
past,  this  Hawaiian  species  had  been 
confused  with  the  European  plants 
Apium  echinatum  and  Caucalis 
daucoides  (Constance  and  Affolter  1990. 
Wolff  1921). 

Spermolepis  bawaiiensis,  a  member  of 
the  parsley  family  (Apiaceae),  is  a 
slender  annual  herb  with  few  branches 
that  grows  to  a  height  of  5  to  20  cm  (2 
to  8  in).  Its  leaves,  dissected  into 
narrow,  lance-shaped  divisions,  are 
oblong  to  somewhat  oval  in  outline  and 
grow  on  stalks  about  2.5  cm  (1  in)  long. 
Flowers  are  arranged  in  a  loose, 
compound  umbrella-shaped 
inflorescence  arising  from  the  stem, 
opposite  the  leaves.  Each  cluster 
consists  of  two  to  six  flowers,  with  each 
flower  on  a  stalk  between  2  and  6  mm 
(0.08  and  0.2  in)  long.  The  calyx  is 
lacking  in  this  species,  but  one  to  five 
bracts  grow  below  the  clusters  of 
flowers.  The  fruits  are  oval  and  laterally 
compressed  and  constricted  at  the  line 
where  the  two  halves  of  the  fruit  meet. 
The  fruits  are  4  mm  (0.2  in)  long  and  3 
mm  (0.1  in)  wide,  covered  with  curved 
bristles,  and  contain  seeds  that  are 
marked  with  longitudinal  grooves 


beneath  oil  tubes  that  are  characteristic 
of  the  parsley  family.  Spermolepis 
bawaiiensis  is  the  only  member  of  the 
genus  native  to  Hawaii.  It  is 
distinguished  from  other  native 
members  of  the  family  by  being  a  non- 
succulent  annual  with  an  umbrella- 
shaped  infloresc-ence  (Constance  and 
Affolter  1990). 

Historically,  Spennolepis  bawaiiensis 
was  known  from  Waimea  on  Kauai. 
Koko  Head  on  Oahu,  and  Paomai  and 
Kahinahina  on  Lanai  (HHP  1992L3  to 
1992L5,  1992L8).  Currently,  a  total  of 
six  populations  is  known  on  Oahu, 
Molokai.  Lanai.  and  West  Maui;  one 
additional  population  may  exist  on 
Hawaii.  On  Oahu.  on  State  land  at 
Diamond  Head  (land  leased  to  the 
Department  of  Defense  at  the  Diamond 
Head  Reservation).  10  plants  were 
observed  in  1992  during  the  dry  sea.son. 
In  1988.  when  the  site  was  first  visited, 
thousands  of  plants  were  seen  over  an 
area  less  than  50  sq  m  (several  hundred 
sq  ft)  (Wayne  Takeuchi.  DOFAW.  pers. 
comm..  1992).  The  population 
fluctuations  probably  refiect  seasonal 
changes  in  precipitation.  On  Molokai, 
about  600  plants  were  reported  from 
Kamalo  on  private  land  within  an  area 
of  less  than  400  sq  m  (0.1  ac)  (HHP 
1992L6).  On  Lanai.  2  populations  of  S. 
bawaiiensis  are  known  on  private  land: 
one  at  Kapoho  with  100  individuals  and 
one  west  of  Puu  Manu  with  50  to  100 
individuals  covering  an  area  of  about 
0.1  ha  (0.25  ac)  (HHP  1992L7;  R.  Hobdy. 
pers.  comm..  1992).  On  West  Maui.  3 
populations  are  known  on  State  land: 
one  in  the  Lihau  section  of  the  West 
Maui  NAR.  with  60  to  100  individuals 
within  an  area  of  about  0.4  ha  (1  ac);  one 
further  east  in  the  Lihau  section  of  the 
West  Maui  NAR.  with  several  hundred 
plants  scattered  over  a  distance  of  0.7 
km  (0.4  mi):  and  one  above  Lahainaluna 
School,  with  several  hundred 
individuals  spread  over  an  area  of  about 
0.4  ha  (1  ac)  (HHP  1992L1.  1992L2; 
HPCC  1991n).  On  the  island  of  Hawaii, 
a  collection  of  Spermolepis  bawaiiensis 
was  made  at  an  unspecified  location  in 
1943;  it  is  not  known  whether  this 
population  still  exists  (HHP  1992L9). 
Spermolepis  bawaiiensis  is  known 
from  various  vegetation  types,  including 
"ohi'a  forests.  'A'ali'i  Lowland  Dry 
Shrubland.  cultivated  fields,  and 
pastures  between  about  300  and  600  m 
(1,000  and  2,000  ft)  in  elevation  (HHP 
1992L2. 1992L8. 1992L9;  HPCC  1991n). 
Associated  plant  species  include  'ilima. 
Doryopteris  sp.,  Gouania  billebrandii, 
and  the  alien  plant  Leucaena 
leucocepbala  (koa  haole)  (HHP  1991L1). 
The  primary  threats  to  Spermolepis 
bawaiiensis  are  habitat  degradation  by 
axis  deen  competition  with  the  alien 
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plant  koa  haole;  and  stochastic 
extinction  and  reduced  reproductive 
vigor  due  to  the  small  number  of 
existing  populations. 

Vigna  o-wahuensis  was  described  by 
T.  Vogel  in  1836  from  a  specimen  from 
the  Waianae  Mountains  of  Oahu  (Gray 
1854).  In  1854,  Gray  described  another 
species,  Vigna  sandwicensis,  for  which 
Rock  later  designated  two  varieties:  var. 
heterophylla  and  var.  sandwcensis 
(Rock  1920b).  The  currently  accepted 
treatment  places  V.  sandwicensis  in 
synonymy  under  V.  o-wahuensis 
[Geesink  et  al.  1990). 

Vigna  o-wahuensis,  a  member  of  the 
pea  family,  is  a  slender  twining  annual 
or  perennial  herb  with  fuzzy  stems  that 
grows  to  0.4  m  (1.3  ft)  in  length.  Each 
leaf  is  made  up  of  three  leaflets  which 
vary  in  shape  from  round  to  linear,  are 
1.2  to  8  cm  (0.5  to  3  in)  long  and  0.1 
to  2.5  cm  (0.04  to  1  in)  wide,  and  are 
sparsely  or  moderately  covered  with 
coarse  hairs.  Flowers,  in  clusters  of  one 
to  four,  have  thin,  translucent,  pale 
yellow  or  greenish  yellow  petals  about 
2  to  2.5  cm  (0.8  to  1  in)  long.  The  two 
lowermost  petals  are  fused  and  appear 
distinctly  beaked.  The  sparsely  hairy 
calyx  is  4  to  8  mm  (0.2  to  0.3  in)  long 
with  asymmetrical  lobes  that  measure 
about  3  mm  (0.1  in)  long.  The  fruits  are 
long  slender  pods  4  to  9  cm  (1.6  to  3.5 
in)  long  and  about  5  mm  (0.2  in)  wide 
that  may  or  may  not  be  slightly  inflated 
and  contain  7  to  15  gray  to  black  seeds 
less  than  6  mm  (0.2  in)  long.  This 
species  differs  from  others  in  the  genus 
by  its  thin  yellowish  petals,  sparsely 
hairy  calyx,  and  thin  pods  which  may 
or  may  not  be  slightly  inflated  (Geesink 
et  al.  1990). 

Historically,  Vigna  o-wahuensis  was 
known  from  Niihau  and  from  an 
luispecified  location  on  Kauai  (HHP 
1992ml0, 1992ml6).  On  Oahu,  this 
taxon  was  known  from  between 
Waimanalo  and  Makapuu  Point,  the 
Mokulua  Islets,  and  the  Waianae 
Mountains  (HHP  1992ml3  to  1992ml5. 
1992m20).  On  Maui,  Vigna  o-wahuensis 
was  known  from  an  unspeciHed  site  on 
West  Maui  and  from  Makawao, 
Waiakoa,  and  Haleakala  on  East  Maui 
(HHP  1992m2  to  1992m4, 1992m25). 
There  are  no  currently  knoMoi 
populations  on  Niihau,  Kauai,  Oahu,  or 
Maui.  On  Molokai,  Vigna  o-wahuensis 
was  known  historically  from  the 
western  end  of  the  island  in  the  vicinity 
of  Uio  Point  (HHP  1992ml8).  On  Lanai, 
this  species  occurred  historically  at 
scattered  locations  across  the  island's 
southern  half  (HHP  1992m5, 1992m6. 
1992m8. 1992m9, 1992ml7).  And  on 
the  island  of  Hawaii,  this  taxon  was 
known  from  Mauna  Loa  and  Kau  at 


unspecified  sites  (HHP  1992ml, 
1992ml9, 1992m24). 

Currently,  a  total  of  fewer  than  100 
individuals  of  Vjgna  o-wahuensis  is 
known  from  7  populations  on  the 
islands  of  Molokai,  Lanai,  Kahoolawe, 
and  Hawaii  (HHP  1992ml  1, 1992ml2. 
1992m21  to  199::m23;  HPCC  1991o;  J. 
Lau,  pers.  comm..  1992).  On  Molokai  are 
two  populations  separated  by  a  distance 
of  4  km  (2.5  mi).  One  population,  south 
of  Onini  Gulch  at  about  850  m  (2,800  ft) 
elevation  on  pri\  ately  owned  land, 
covers  an  area  of  18  sq  m  (200  sq  ft)  in 
a  forestry  plantirg  of  Fraxinus  uhdei 
(tropical  ash)  and  Pinus  (pine)  (HHP 
1992ml  1).  The  ether  Molokai 
population  of  ab3ut  10  indixiduals  is  on 
privately  owned  land  at  Makolelau  (J. 
Lau,  pers.  comm.,  1992).  On  Lanai,  at 
least  one  indivic  ual  of  Vigna  o- 
wahuensis  is  known  from  the  arid 
windward  slopes  northeast  of  Kanepuu 
above  Lapaiki  at  about  370  m  (1,200  ft) 
elevation  on  pri\  ately  owned  land  (HHP 
1992ra7, 1992m::3).  On  the  federally 
owrned  island  of  Kahoolawe,  Vigna  o- 
wahuensis  grow;;  between  Makaalae  and 
Lua  Keahalalo  at  140  m  (460  ft) 
elevation,  near  tlie  simimit  at  about  400 
m  (1,300  ft)  elevation,  and  about  0.8  km 
(0.5  mi)  south  of  Hanakanaea  near 
"Sailor's  Hat"  (FHP  1992m21, 
1992m23;  J.  Lau,  pers.  comm.,  1992). 
Only  one  indivic  ual  is  known  from  the 
population  betw  ien  Makaalae  and  Lua 
Kealialalo  in  pili  grassland  (J.  Lau,  pers. 
comm.,  1992).  N  jar  the  summit,  about 
20  plants  grow  in  a  9  sq  m  (100  sq  ft) 
area  with  a  few  nore  plants  scattered 
nearby  (HHP  19?2m22).  The  size  of  the 
population  south  of  Hanakanaea  has  not 
been  determined,  but  at  least  one 
collection  has  been  made  recently  (HHP 
1992m21).  On  the  island  of  Hawaii, 
Vigna  o-wahuenais  is  known  only  from 
Nohonaohae  Qn  der  Cone  on  privately 
owned  land.  Ten  plants  are  known  from 
'A'ali'i  Lowland  Dry  Shrubland  within 
an  enclosiue  containing  p>asture  grass 
(HHP  1992ml2,  JiPCC  1991o). 

Vigna  o-wahutnsis  occurs  in  dry  to 
mesic  grassland  imd  shrubland  from  10 
to  1,370  m  (30  to  4,500  ft)  in  elevation 
(Geesink  et  al.  1990;  HHP  1992ml  to 
1992m3, 1992m5. 1992mll,  1992ml2. 
1992ml5, 1992m22, 1992m24).  Other 
associated  plant  species  include  'ilima, 
Chenopodium  ('aheahea),  Dubautia 
menziesii,  and  O.iteomeles 
anthyllidifolia  (xi.ei)  (HHP  1992ml  1. 
1992ml2, 1992m23:  HPCC  1991o).  The 
primary  threats  to  Vigna  o-wahuensis 
are  habitat  degradation  by  ungulates 
(pigs  and  axis  det^r),  competition  with 
various  alien  plant  species,  fire,  and 
stochastic  extinction  and/or  reduced 
reproductive  vigor  due  to  the  small 


number  of  existing  populations  and 
individuals. 

Previous  Federal  Action 

Federal  action  on  these  plants  began 
as  a  result  of  section  12  of  the  Act, 
which  directed  the  Secretary  of  the 
Smithsonian  Institution  to  prepare  a 
report  on  plants  considered  to  be 
endangered,  threatened.or  extinct  in  the 
United  States.  This  report,  designated  as 
House  Document  No.  94-51,  was 
presented  to  Congress  on  January  9, 

1975.  In  that  document,  Adenophorus 
periens,  Bonamia  menziesii,  Flueggea 
neowawraea  (as  Drypetes 
phyilanthoides).  Hibiscus  brackenridgei 
(as  H.  b.  var.  brackenridgei,  var. 
mokuleianus,  and  var.  "from  Hawaii"), 
Neraudia  sericea,  Plantago  princeps  (as 
P.  p.  var.  elata.  var.  laxifolia,  and  var. 
princeps),  Sesbania  towentosa  (as  S.  t. 
var.  tomentosa],  Solanum  incompletum 
(as  S.  J.  var.  glabratum,  var. 
incompletum,  and  var.  mauiensis),  and 
Vigna  o-wahuensis  (also  as  V. 
sandwicensis  var.  heterophylla  and  V.  s. 
var.  sandwicensis)  were  considered  to 
be  endangered.  Diellia  erecta  and 
Plantago  princeps  (as  P.  p.  var.  acaulis, 
var.  denticulata.  and  var.  queleniana) 
were  considered  to  be  threatened,  and 
Neraudia  sericea  (as  N.  kahoolawensis) 
and  Solanum  incompletum  (as  S. 
haleakalense)  were  considered  to  be 
extinct. 

On  July  1.  1975,  the  Service  published 
a  notice  in  the  Federal  Register  (40  FR 
27823)  of  its  acceptance  of  the 
Smithsonian  report  as  a  petition  within 
the  context  of  section  4(c)(2)  (now 
section  4(b)(3))  of  the  Act,  and  giving 
notice  of  its  intention  to  review  the 
status  of  the  plant  taxa  named  therein. 
As  a  result  of  that  review,  on  June  16, 

1976,  the  Service  published  a  proposed 
rule  in  the  Federal  Register  (41  FR 
24523)  to  determine  endangered  status 
pursuant  to  section  4  of  the  Act  for 
approximately  1,700  vascular  plant 
species,  including  all  of  the  above  taxa 
considered  to  be  endangered  or  thought 
to  be  extinct,  plus  Diellia  erecta 
(considered  threatened).  The  list  of 
1,700  plant  taxa  was  assembled  on  the 
basis  of  comments  and  data  received  by 
the  Smithsonian  Institution  and  the 
Service  in  response  to  House  Document 
No.  94-51  and  the  July  1. 1975,  Federal 
Rooster  publication. 

General  comments  received  in 
response  to  the  1976  proposal  are 
summarized  in  an  April  26. 1978. 
Federal  Register  publication  (43  FR 
17909).  In  1978,  amendments  to  the  Act 
required  that  all  proposals  over  2  years 
old  be  withdrawn.  A  1-year  grace  period 
was  given  to  proposals  already  over  2 
years  old.  On  December  10. 1979.  the 
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Service  published  ■  notice  in  the 
Federal  Register  (44  FR  70796) 
withdrawing  the  portion  of  the  June  16, 
1976,  proposal  that  had  not  been  made 
Bnal,  along  with  four  other  proposals 
that  had  expired.  The  Service  published 
updated  notices  of  review  for  plants  on 
December  15, 1980  (45  FR  82479). 
September  27, 1985  (50  FR  39525),  and 
February  21, 1990  (55  FR  6183).  In  these 
notices,  11  of  the  taxa  (including 
SNTionymous  taxa)  that  had  been  in  the 
1976  proposed  rule  were  treated  as 
Category  1  candidates  for  Federal 
listing.  Category  1  taxa  are  those  for 
which  the  Service  has  on  file  substantial 
information  on  biological  vulnerability 
and  threats  to  support  preparation  of 
listing  proposals.  Other  than  Mariscus 
pennatiformis,  Nemudia  sericea  (as  N. 
kahcolawensis],  Phntago  princeps  (as  P. 
p.  var.  acaulis  and  var.  queleniana), 
Sesbania  tomentosa  as  S.  hobdyi), 
Solanum  incowpletum  (as  S. 
haleakalense).  and  Spermolepis 
hawaiiensis,  all  the  aforementioned  taxa 
that  were  proposed  as  endangered  in  the 
June  16, 1976,  proposed  rule  were 
considered  Category  1  candidates  on  all 
three  notices  of  review.  Flueggea 
neowawmea  appeared  as  Neo\*-awraea 
phyllanthoides  on  the  1980  and  1985 


notices.  In  the  1980  and  1985  notices, 
Sesbania  towentosa  (as  S.  hobdyi)  and 
Solanum  incompletum  (as  S. 
haleakalense]  were  considered  Category 
1*  species.  Category  1*  species  are  those 
which  are  possibly  extinct.  Plantago 
princeps  (as  P.  p.  var.  acaulis  and  var. 
queleniana)  appeared  as  a  Category  2 
taxon  and  Nemudia  sericea  (as  N. 
kahoolawensis)  as  a  Category  3A  species 
in  the  1980  and  1985  notices.  Category 
2  taxa  are  those  for  which  there  is  some 
evidence  of  vulnerability,  but  for  which 
there  are  not  enough  data  to  support 
listing  proposals  at  the  time.  Category 
3A  taxa  are  those  for  which  the  Service 
has  persuasive  evidence  of  extinction. 
Through  taxonomic  revisions,  each  of 
the  Category  1*,  2.  and  3 A  taxa  were 
synonymized  under  Category  1  taxa  on 
the  1990  list.  Mariscus  pennatiformis  (as 
Cyperus  p.  var.  bryanii)  first  appeared 
on  the  1985  notice  of  review  as  a 
Category  1  taxon.  Spermolepis, 
hawaiiensis  first  appeared  on  the  1990 
notice  of  review  as  a  Category  1  species 
after  it  was  rediscovered  in  1986. 

Section  4(b)(3)(B)  of  the  Act  requires 
the  Secretary  to  make  findings  on 
certain  pending  petitions  within  12 
months  of  their  receipt.  Section  2(b)(1) 
of  the  1962  amendments  further 


requires  all  petitions  pending  on 
October  13, 1983,  be  treated  as  having 
been  newly  submitted  on  that  date.  On 
October  13, 1983,  the  Service  found  that 
the  petitioned  listing  of  these  species 
was  warranted,  but  precluded  by  other 
pending  listing  actions,  in  accordance 
with  section  4(b)(3)(B)(iii)  of  the  Act; 
notification  of  this  finding  was 
published  on  January  20. 1984  (49  FR 
248.S).  Such  a  finding  requires  the 
petition  to  be  recvcled.  pursuant  to 
section  4(b){3)(C)'(i)  of  the  Act.  The 
finding  was  reviewed  in  October  of 
1984, 1985, 1986. 1987.  1988.  1989. 
1990,  and  1991.  Publication  of  the 
present  proposal  constitutes  the  final  1- 
year  finding  for  these  species. 

Summary  of  Factors  Affecting  the 
Species 

Section  4  of  the  Endangered  Species 
Act  (16  U.S.C  1533)  and  regulations  (50 
CFR  part  424)  promulgated  to 
implement  the  Act  set  forth  the 
procedures  for  adding  species  to  the 
Federal  Lists.  A  species  may  be 
determined  to  be  an  endangered  or 
threatened  species  due  to  one  or  more 
of  the  five  factors  described  in  section 
4(a)(1).  The  threats  feeing  these  12 
species  are  summarized  in  Table  2. 


Table  2.— Summary  of  Threats 
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These  factors  and  their  application  to 
Adenophorus  periens  LE.  Bishop 
(pendant  kihi  fern).  Bonamia  menziesii 
A.  Gray  (no  common  name  (NCN)), 
Diellia  erecta  Brack.  (NCN),  Flueggea 
neowawraea  W.  Hayden 
(mehamehame).  Hibiscus  brackenridgei 
A.  Gray  (mao  hau  hele).  Mariscus 
pennatiformis  (Kekunth.)  T.  Koyama 
(NCN).  Neraudia  sericea  Gaud.  (NCN). 
Plantago  princeps  Cham,  and 
Schlechtend.  (laukahi  kuahiwi). 
Sesbania  tomentosa  Hook,  and  Amott 


(  ohai),  Solanum  incompletum  Dunal 
(popolo  ku  mai),  Spermolepis 
hawaiiensis  Wolff  (NCNJ,  and  Vigna  o- 
wahuensis  Vogel  (NCN)  are  as  follows: 

A.  The  present  or  threatened 
destruction,  modification,  or 
curtailment  of  its  habitat  or  range. 
Native  vegetation  on  all  of  the  main 
Hawaiian  Islands  has  undergone 
extreme  alteration  because  of  past  and 
present  land  management  practices 
including  ranching,  deliberate  alien 
animal  and  plant  introductions,  and 


agricultural  development  (Cuddihy  and 
Stone  1990.  Wagner  et  al.  1985).  The 
Northwestern  Hawaiian  Islands  have 
undergone  similar  alteration,  but  to  a 
lesser  degree.  The  primary  threats  facing 
the  12  plant  species  proposed  for  listing 
are  ongoing  and  threatened  destruction 
and  adverse  modification  of  habitat  by 
feral  animals  and  competition  with 
alien  plants. 

Ten  of  the  12  proposed  species  are 
variously  threatened  by  feral  animals 
(see  Table  2).  Animals  such  as  pigs. 
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goats,  axis  deer,  black -tailed  deer,  and 
cattle  were  intrtxluced  either  by  the 
early  Hawaiians  (pigs)  or  more  recently 
by  European  settlers  (all  ungulate 
species)  for  food  and/or  commercial 
ranching  activities.  Over  the  200  years 
following  their  introduction,  their 
numbers  increased  and  the  adverse 
impacts  of  feral  ungulates  on  native 
vegetation  have  become  increasingly 
apparent.  Beyond  the  direct  effect  of 
trampling  and  grazing  native  plants, 
feral  ungulates  have  contributed 
significantly  to  the  heavy  erosion  still 
taking  place  on  most  of  the  main 
Hawaiian  islands. 

Pigs  [Sus  scrofa],  originally  native  to 
Europe,  Africa,  and  Asia,  were 
introduced  to  Hawaii  by  the  Polynesian 
ancestors  of  Hawaiians,  and  later  by 
western  immigrants.  The  pigs  escaped 
domestication  and  invaded  primarily 
wet  and  mesic  forests  and  grasslands  of 
Kauai,  Oahu.  Molokai.  Maui,  and 
Hawaii.  They  presently  threaten  the 
existence  of  at  least  eight  of  the 
proposed  plant  species  in  those  habitats. 
While  foraging,  pigs  root  and  trample 
the  forest  floor,  encouraging  the 
establishment  of  alien  plants  in  the 
newly  disturbed  soil.  Pigs  also 
disseminate  alien  plant  seeds  through 
their  feces  and  on  their  bodies, 
accelerating  the  spread  of  alien  plants 
through  native  forest  (Cuddihy  and 
Stone  1990.  Stone  1985).  On  Kauai, 
three  papulations  each  of  Adenophorus 
periens  and  Flueggea  neowawraea  and  a 
single  population  each  of  Plantago 
princeps  var.  anomala  and  P.  p.  var. 
longibracteata  have  sustained  loss  of 
individual  plants  and/or  habitat  as  a 
result  of  feral  pig  activities  (HHP 
1992dl8, 1992i2: ).  Lau.  pers.  comm.. 
1992).  The  following  numbers  of 
populations  of  proposed  plants  on  Oahu 
are  threatened  by  pigs:  4  populations  of 
Bonamia  menziesii,  15  of  Fluefggea 
neowawraea,  1  of  Hibiscus 
brackenridgei  ssp.  mokuleianus,  and  2 
populations  each  of  Plantago  princeps 
var.  longibracteata  and  P.  p.  var. 
princeps.  On  Molokai,  one  population 
each  of  Diellia  erecta,  Plantago  princeps 
var.  laxiflora,  and  Vigna  o-wahuensis. 
and  two  populations  of  Neraudia 
sericea  are  also  threatened  by  pigs.  On 
East  Maui,  pigs  are  destroying  the 
habitat  of  three  populations  of  Plantago 
princeps  var.  laxiflora  (HHP  1992112;  J. 
Lau.  pers.  comm.,  1992).  On  the  island 
of  Hawaii,  feral  pigs  are  a  major  threat 
to  proposed  species  at  the  following 
locations:  In  Kahaualea  NAR,  Olaa 
Tract,  and  2.4  km  (1.5  mi)  northwest  of 
Puu  Kauka,  where  at  least  three 
populations  of  Adenophorus  periens 
occur  and  in  the  regions  of  Manuka  and 


Honomalino  in  th<?  South  Kona  District, 
where  one  or  mon?  populations  of 
Diellia  erecta  and  Flueggea  neowawwea 
remain  (J.  Lau.  pers.  comm..  1992). 

Coats  (Cdpra  hircus),  native  to  the 
Middle  East  and  India,  were  first 
successfully  introiiuced  xo  the  Hawaiian 
Islands  in  1792.  pfjral  goats  now  occupy 
a  wide  variety  of  habitats  from  lowland 
dry  forests  to  montane  grasslands  on 
Kauai.  Oahu.  Molokai.  V.aui.  and 
Hawaii,  where  they  consume  native 
vegetation,  trample  roots  and  seedlings, 
accelerate  erosion  and  promote  the 
invasion  of  alien  plants  (Stone  1965, 
van  Riper  and  van  Riper  1982).  Goats 
are  significantly  d  igradiag  the  habitat  of 
at  least  five  species  proposed  in  this 
rule.  On  Kauai,  goats  contribute  to  the 
substantial  decline  of  one  population  of 
Bonamia  menziesJ,  four  populations  of 
Flueggea  neowawiaea,  aid  one 
population  of  Plar  tago  princeps  var. 
anomala  (HHP  1992dl8. 1992d30. 
1992d31. 199212;  J.  Lau.  pers.  comm.. 
1992).  On  Oahu.  encroaching 
urbanization  and  hunting  pressure  tend 
to  concentrate  the  goat  population  in  the 
dry  upper  slopes  cf  the  Waianae 
Mountains,  where  one  population  of 
Bonamia  menziesii  and  two  populations 
of  Flueggea  neowawraeG  exist  (HHP 
1992dl5;  J.  Lau,  pers.  comm..  1992). 
The  goat  population  in  the  Waianae  area 
is  apparently  incre-asing.  becoming  an 
even  greater  threat  to  tha  rare  plants  that 
grow  there.  On  Mclokai.  two 
populations  of  Diellia  erecta  in  Halawa 
Valley  and  Puu  Kclekole  and  one 
population  of  Neraudia  sericea  at 
Makolelau  are  pref«nfl)  threatened  by 
goats  (HHP  1992cl  2.  1992cl3;  J.  Lau. 
pers.  comm..  1992].  Until  a  few  years 
ago,  feral  goats  were  a  major  threat  to 
rare  plants  in  Haleakala  National  Park 
on  East  Maui,  but  liecause  of  an  active 
ungulate  control  program,  the  goat 
population  was  reduced  to  100  by  1968. 
While  they  are  no  onger  a  significant 
threat,  the  future  ingress  and 
reestablishment  of  goatf  are  still  a 
possibihty  (Lloyd  'jwp'?.  National  Park 
Service,  pers.  comm..  1992)  and  could 
potentially  affect  tiie  th.-^e  populations 
of  Plantago  princeps  va.^  Laxiflora  found 
in  the  park  (J.  Lau.  f)ers  comm..  1992). 

Eight  individual:  of  axis  deer  (Axis 
axis),  introduced  to  the  island  of 
Molokai  in  1668,  increased  to  thousands 
of  animals  within  about  30  years 
(Tomich  1986).  By  the  turn  of  the 
century,  the  herds  so  df.maged  the 
vegetation  of  Moloicai  that  professional 
hunters  were  hired  to  control  their 
numbers  (Tomich  1986).  By  then,  the 
native  vegetation  had  suffered 
irreparable  damage  from  overgrazing  by 
axis  deer.  They  degrade  the  habitat  by 
trampling  and  overgrazing  vegetation, 


which  removes  ground  cover  and 
exposes  the  soil  to  erosion  (J.  Lau,  pers. 
comm.,  1992).  Activity  of  deer  on 
Molokai  has  resulted  in  loss  of  habitat 
and/or  individuals  of  at  least  five  of  the 
proposed  sp)ecies.  On  both  Molokai  and 
Lanai,  the  axis  deer  p>opulation  is 
presently  actively  managed  for 
recreational  hunting  by  the  State 
Dep>artment  of  Land  and  Natural 
Resources.  Extensive  red  erosional  scars 
caused  by  decades  of  deer  activity  are 
evident  on  Lanai.  The  habitat  of  three 
Lanai  populations  of  Bonamia  menziesii 
and  one  population  of  Hibiscus 
brackenridgei  ssp.  brackenridgei  on  that 
island  is  negatively  affected  by  axis  deer 
(HHP  1992el;  J.  Lau,  pers.  comm., 
1992).  Two  populations  of  Sesbania 
tomentosa  at  Paomai  and  Mahana  on 
Lanai  were  last  seen  in  the  mid-1950s 
(HHP  1992J17. 1992J38).  Those  areas 
have  long  supported  axis  deer,  which 
probably  p>ose  the  primary  threat  to 
those  two  Sesbania  populations. 
Elsewhere  on  Lanai,  one  population  of 
Vigna  o-wahuensis  above  Lapaiki  and 
one  population  of  Spermolepis 
hawaiiensis  at  Kapoho  are  threatened  by 
axis  deer  (HHP  1992L7. 1992m23).  To 
control  deer  in  what  remains  of  Lanai's 
dry  forests.  TNCH  is  presently  erecting 
fenced  exclosures  to  protect  popHilations 
of  rare  taxa  (including  two  populations 
of  Bonamia  menziesii)  that  occur  within 
Kanepuu  Preserve  (Heidi  Bomhorst. 
TNCH,  and  J.  Lau,  p)ers.  comm..  1992). 
Although  the  fence  is  high  enough  to 
normally  inhibit  entry  by  deer,  human 
pressure  can  force  the  deer  to  jump  over 
the  fence.  On  Maui,  deer  damage  plants 
of  two  popmlations  of  Hibiscus 
brackenridgei  ssp.  brackenridgei  at  Puu 
O  Kali  by  stripping  the  bark  and 
breaking  limbs  (HHP  1992el.  1992e8). 

Black-tailed  deer  (Odocoileus 
hemionus)  were  first  introduced  to 
Kauai  in  1961  for  the  purpose  of  sport 
hunting  and  today  probably  number 
well  over  500  animals.  The  deer  are 
presently  confined  to  the  western  side 
of  the  island,  where  they  feed  on  a 
variety  of  native  and  alien  plants  (van 
Riper  and  van  Rlp>er  1982).  On  Kauai, 
one  population  of  Bonamia  menziesii  in 
Paaiki  Valley  and  the  population  of 
Flueggea  neowawraea  in  Paaiki  and 
Mahanaloa  valleys  are  threatened  by 
black-tailed  deer  (J.  Lau.  pors.  comm.. 
1992). 

Large-scale  ranching  of  cattle  {Bos 
taurus)  in  the  Hawaiian  Islands  began  in 
the  middle  of  the  19th  century  on  the 
islands  of  Kauai,  Oahu.  Maui,  and 
Hawaii.  Large  ranches  tens  of  thousands 
of  acres  in  size  develop>ed  on  East  Maui 
and  Hawaii  (Cuddihy  and  Stone  1990) 
where  most  of  the  State's  large  ranches 
still  exist  today.  Degradation  of  native 
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forests  used  for  ranching  activities 
became  evident  soon  after  full-scale 
ranching  began.  The  negative  impact  of 
cattle  on  Hawaii's  ecosystem  is  similar 
to  that  described  for  goats  and  deer 
(Cuddihy  and  Stone  1990.  Stone  1985). 
Cattle  grazing  continues  in  several 
lowland  regions  in  the  northern  portion 
of  the  Waianae  Mountains  of  Oahu:  in 
Lualualei.  where  one  population  of 
Bonamia  menziesii  exists,  and  in 
Kaumoku  Gulch,  where  one  population 
of  Hibiscus  brackenridgei  ssp. 
mokuleianus  remains  (HHP  1992b30:  J. 
Lau.  pers.  comm..  1992).  On  Molokai. 
cattle  ranching  is  slowly  recovering 
from  setbacks  caused  by  recent  herd 
reductions  enforced  in  an  effort  to 
eliminate  bovine  tuberculosis  from 
domestic  and  feral  stock.  As  cattle 
ranching  becomes  reestablished  on 
Molokai  and  the  number  of  cattle 
increases,  the  threat  to  the  rare  plant 
species  that  remain  in  those  ranching 
areas  will  also  likely  increase.  One 
population  of  Sesbania  tomentosa 
located  east  of  Moomomi  Preserve 
grows  in  a  grazing  area.  On  Maui,  cattle 
ranching  is  the  primary  agricultural 
activity  on  the  west  and  southwest 
slopes  of  East  Maui  and  in  lowland 
regions  of  West  Maui.  On  both  East  and 
West  Maui,  one  or  more  populations  of 
Bonamia  menziesii,  Diellia  erecta,  and 
Hibiscus  brackenridgei  ssp. 
brackenridgei  and  the  only  Maui 
population  of  Flueggea  neowawraea 
continue  to  be  threatened  by  grazing 
cattle  (HHP  1992cl3;  J.  Lau.  pers. 
comm..  1992).  The  Flueggea 
neowawraea  population  and  one  of  the 
Bonamia  menziesii  populations  grow 
within  a  fenced  exclosure.  Although 
probably  minimal,  the  possibility  of 
cattle  entering  the  exclosure  poses  a 
potential  threat.  In  the  Kamaoa-Puueo 
and  South  Point  regions  of  the  island  of 
Hawaii.  t;attle  continue  to  graze  in 
habitat  currently  occupied  by  most  of 
the  populations  of  Sesbania  tomentosa 
on  that  island  ().  Lau,  i>ers.  comm., 
1992).  In  addition,  one  population  of 
Hibiscus  brackenridgei  ssp. 
brackenridgei  and  the  only  known 
population  of  Bonamia  menziesii  on 
that  island  grow  in  regions  currently 
used  for  cattle  ranching  (J.  Lau,  p)ers. 
comm.,  1992). 

Habitat  disturbance  caused  by  human 
activities  threatens  two  of  the  proposed 
taxa.  On  West  Maui,  all-terrain  vehicles 
have  driven  over  Sesbania  tomentosa 
plants  growing  west  of  Nakalele  Point 
lighthouse  (HHP  1992)43).  Continued 
off-road  activity  threatens  to  destroy  a 
significant  portion  of  that  p>opulation. 
On  Hawaii  Island,  a  dirt  road  runs 
through  a  population  of  Sesbania 


tomentosa  located  in  the  Kamaoa-Puueo 
region  (HHP  1992)50).  Off-road  activity 
would  damage  a  signiHcant  portion  of 
that  population  as  well.  In  the  Puu 
Anahulu  region  on  that  island,  a  ranch 
road  was  bulldozed  close  to  a  plant  of 
Hibiscus  brackenridgei  ssp. 
brackenridgei  in  1989  (HHP  1992e6). 
Continued  road  development  threatens 
to  destroy  the  only  known  population  of 
that  taxon  in  the  area. 

B.  Overutilization  for  commercial, 
recreational,  scientific,  or  educational 
purposes.  Overutilization  is  not  known 
to  be  a  factor,  but  unrestricted  collecting 
for  scientific  or  horticultural  purposes 
or  excessive  visits  by  individuals 
interested  in  seeing  rare  plants  could 
result  from  increased  publicity  and 
would  seriously  impact  the  six  species 
whose  low  numbers  make  them 
especially  vulnerable  to  disturbances 
[Diellia  erecta.  Hibiscus  brackenridgei. 
Mariscus  pennatiformis,  Neraudia 
sericea,  Solanum  incompletum.  and 
Vigna  o-wahuensis).  Such  disturbances 
could  also  promote  erosion  and  greater 
ingression  of  alien  plant  species. 

C.  Disease  and  predation.  Black  twig 
borer  (Xylosandrus  compactus)  has  been 
cited  as  an  immediate  threat  to  all 
extant  populations  of  Flueggea 
neowawraea  (J.  Lau,  pers.  comm.,  1992). 
The  black  twig  borer  burrows  into  the 
branches  and  introduces  a  pathogenic 
fungus,  pruning  the  host  severely  and 
often  killing  branches  or  whole  plants 
(Howarth  1985).  All  known  plants  of 
Flueggea  neowawraea  suffer  slight  to 
severe  defoliation  and  reduced  vigor 
due  to  infestations  of  this  alien  insect. 

Evidence  of  predation  on  two  of  the 
proposed  taxa  by  ungulates  (cattle,  deer, 
goats)  is  documented  on  Oahu,  Lanai, 
and  Maui.  On  Oahu,  plants  of  Bonamia 
menziesii  at  Lualualei  grow  over  native 
vegetation  and  drape  well  below  the 
browse  line  of  cattle,  indicating  the 
potential  for  cattle  to  feed  on  the  plants 
(HHP  1992b30).  On  Lanai,  axis  deer  are 
known  to  feed  on  this  species, 
especially  at  Kanepuu.  Depredation  of 
Hibiscus  brackenridgei  ssp. 
brackenridgei  by  goats  has  been 
observed  on  Lanai  and  Maui.  Coats  are 
known  to  eat  the  branch  tips  and  strip 
the  bark  of  the  plants  (HHP  1992el4). 
While  there  is  no  evidence  of  predation 
on  the  other  11  species,  none  of  them 
are  known  to  be  unpalatable  to  cattle, 
deer,  or  goats.  Predation  is  therefore  a 
probable  threat  to  species  growing  at 
sites  where  those  animals  have  been 
reported  [Diellia  erecta,  Flueggea 
neowawraea.  Neraudia  sericea, 
Plantago  princeps,  Sesbania  tomentosa, 
Spermolepis  hawaiiensis,  and  Vigna  o- 
wahuensis)  (see  Factor  A). 


D.  The  inadequacy  of  existing 
regulatory  mechanisms.  Of  the  12 
proposed  species,  a  total  of  10  have 
populations  located  on  private  land,  1 
on  County  land,  8  on  State  land,  and  9 
on  Federal  land.  While  8  of  the  species 
occur  in  more  than  1  of  those  ownership 
categories,  the  other  4  are  restricted  to 
a  single  category  (i.e.,  only  on  private. 
State,  or  Federal  land).  There  are  no 
State  laws  or  existing  regulatory 
mechanisms  at  the  present  time  to 
protect  or  prevent  further  decline  of 
these  plants  on  private  land.  However, 
Federal  listing  would  automatically 
invoke  listing  under  Hawaii  State  law, 
which  prohibits  taking  and  encourages 
conservation  by  State  Government 
agencies.  State  regulations  prohibit  the 
removal,  destruction,  or  damage  of 
plants  found  on  State  lands.  However, 
the  regulations  are  difficult  to  enforce 
because  of  limited  personnel.  Hawaii's 
Endangered  Species  Act  (HRS.  Sect. 
195l>-4(a))  states,  "Any  species  of 
aquatic  life,  wildlife,  or  land  plant  that 
has  been  determined  to  be  an 
endangered  species  pursuant  to  the 
IFederal]  Endangered  Species  Act  shall 
be  deemed  to  be  an  endangered  species 
under  the  provisions  of  this  chapter  and 
any  indigenous  species  of  aquatic  life, 
wildlife,  or  land  that  has  been 
determined  to  be  a  threatened  species 
pursuant  to  the  (Federal)  Endangered 
Species  Act  shall  be  deemed  to  be  a 
threatened  species  under  the  provisions 
of  this  chapter."  Further,  the  State  may 
enter  into  agreements  with  Federal 
agencies  to  administer  and  manage  any 
area  required  for  the  conservation, 
management,  enhancement,  or 
protection  of  endangered  species  (HRS, 
Sect.  195D-5(c)).  Funds  for  these 
activities  could  be  made  available  under 
section  6  of  the  Federal  Act  (State 
Cooperative  Agreements).  Listing  of 
these  12  plant  species  would  therefore 
reinforce  and  supplement  the  protection 
available  under  State  law. 

E.  Other  natural  or  manmade  factors 
affecting  its  continued  existence.  Eleven 
of  the  12  species  being  proposed  for 
listing  are  threatened  by  competition 
with  1  or  more  alien  plant  species  (see 
Table  2).  The  most  significant  of  these 
appear  to  be  Schinus  terebinthifolius 
(Christmasberry),  Psidium  cattleianum 
(strawberry  guava),  Melinus  minutiflora 
(molasses  grass),  Pennisetum  setaceum 
(fountain  grass).  Clidemia  hirta  (Koster's 
curse),  Lantana  eamara  (lantana), 
Leucaena  leucocephala  (koa  haole), 
Prosopis  pallida  (kiawe),  Toona  ciliata 
(Australian  red  cedar),  Cenchrus  ciliaris 
(buffelgrass).  Rubus  argutus  (prickly 
Florida  blackberry),  Passiflora 
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niollissima  (banana  poka),  and  Rubus 
ellipticus  (Himalayan  raspberry). 

Many  noxious  alien  plants  such  as 
Christmasberry  have  invaded  ihe  dry  to 
rnesic  lowland  regions  of  ihe  Hawaiian 
Islands.  Introduced  to  Hawaii  before 
1911,  Christmasberry  forms  dense 
thickets  that  shade  out  and  displace 
other  plants  (Cuddihy  and  Stone  1990). 
This  fast-growing  tree  or  shrub  is  found 
in  lowland  areas  of  the  major  Hawaiian 
Islands  (Smith  1985)  and  is  currently 
expanding  its  range.  Christmasberry  is  a 
major  component  of  the  mcsic  forests  of 
the  VVaianae  and  Koolau  Mountains  of 
Oahu.  For  example,  over  half  of  the 
populations  of  Bonamia  menziesii.  2  of 
the  populations  of  Plantago  princeps 
var.  princeps,  and  all  15  populations  of 
Flueggva  neowa^Tocc  that  occur  on 
Oahu  are  negatively  affected  by  this 
invasive  plant  (HHP  1992bl8.  1992b22. 
1992b31. 1992d3, 1992dl5.  1992dl6;  J. 
Lau.  pers.  comm.,  1992).  In  addition, 
one  population  of  Diellia  erecia  at 
Halawa  Valley  on  Molokai  and  one 
population  of  Bonamia  menziesii  on 
Lanai  are  also  affected  (J.  Lau,  pers. 
comra.,  1992).  On  Maui.  Christmasberry 
is  spreading  in  lao  Valley  and  on  the 
south  slope  of  East  Maui  (Haleakala 
Volcano)  and  is  one  of  tlie  primary  alien 
plant  threats  to  one  or  more  populations 
of  Bonamia  menziesii,  Diellia  erecta, 
and  Plantago  princeps  var.  laxiflora  that 
exist  there  (J.  Lau.  pers.  comm..  1992). 
On  the  island  of  Hawaii.  Christmasberry 
continues  to  threaten  at  least  two 
populations  of  Diellia  erecta  and 
Flueggea  neowawraea  in  the  regions  of 
Manuka  and  Honomalino  in  the  South 
Kona  District  (HHP  1992d34;  ].  Lau, 
pers.  comm.,  1992). 

Strawberry  guava,  an  invasive  shrub 
or  small  tree  native  to  tropical  America, 
has  become  naturalized  on  all  of  the 
main  Hawaiian  islands.  Like 
Christmasberry.  strawberry  guava  is 
capable  of  forming  dense  stands  that 
exclude  other  plant  species  (Cuddihy 
and  Stone  1990]  and  is  dispersed 
mainly  by  feral  pigs  and  firuit-eating 
birds  (Smith  1985).  This  alien  plant 
grows  primarily  in  mesic  and  wet 
habitats  and  provides  food  for  several 
alien  animal  species,  including  feral 
pigs  and  game  birds,  which  disperse  the 
plant's  seeds  through  the  forest  (Smith 
1985,  Wagner  et  al.  1985).  Strawberry 
guava  is  considered  one  of  the  greatest 
alien  plant  threats  to  Hawaii's  rain 
forests  and  is  known  to  pose  a  direct 
threat  to  at  least  one  population  each  of 
Adenophonis  periens  and  Bonamia 
menziesii  on  the  island  of  Kauai  (HHP 
1992al6;  J.  Lau.  pers.  comm.,  1992). 
Strawberry  guava  is  a  major  invader  of 
forests  in  the  Waianae  and  Koolau 
Mountains  of  Oahu,  where  it  often 


forms  single-species  stands.  It  poses  an 
immediate  threat  to  6  populations  of 
Bonamia  menziesii,  10  populations  of 
Flueggea  neawaivraea,  and  1  population 
o{  Plantago  princeps  var.  princeps  on 
that  island  (HHP  1992b5. 1992bl4, 
lG9.ibl8,  1992b21;  J.  Lau.  pers.  comm.. 
1992).  On  Molokai.  the  habitat  of  the 
Halawa  Valley  popilation  of  Diellia 
erecta  is  currently  being  invaded  by 
strawberry  guava  (HHP'  1992cl2).  On 
Maui,  strawben7  guava  is  beginning  to 
invade  the  habitat  of  o.';e  population 
each  of  Bonamia  nwnziesii  and  Plantago 
princeps  var.  laxiflcra  on  West  Maui 
and  at  least  one  population  each  of 
Diellia  erecta  and  P.antago  princeps  var. 
laxiflora  on  East  Maui  (J.  Lau.  pers. 
comm.,  1992).  It  is  also  a  major  threat 
to  the  habitat  of  Adtnophorus  periens  in 
Kahaualea  NAR  on  the  island  of  Hawaii 
(HHPl992a8). 

First  introduced  to  the  Hawaiian 
Islands  as  cattle  fodder,  molasses  grass 
was  later  planted  foi  erosion  control 
(Cuddihy  and  Stone  1990).  This  alien 
grass  quickly  spread  to  dry  and  mesic 
forests  previously  disturbed  by 
ungulates.  Molasses  grass  produces  a 
dense  mat  capable  of  smothering  plants 
(Smith  1985).  essentially  preventing 
seedling  growth  and  native  plant 
reproduction  (Cuddihy  and  Stone  1990). 
Because  it  burns  readily  and  often  grows 
at  the  border  of  forer  ts.  molasses  grass 
tends  to  carry  fire  in:o  areas  with  woody 
native  plants  (Cuddihy  and  Stone  1990. 
Smith  1985).  It  is  ab  e  to  spread 
prolifically  after  a  fiie  and  effectively 
compete  with  less  fi."e-adapted  native 
plant  s(}ecies,  ultimately  creating  a 
stand  of  alien  grass  where  forest  once 
stood.  Molasses  gras>  is  becoming  a 
major  threat  to  sever  of  the  proposed 
species  on  four  islands.  In  the  Waianae 
Mountains  of  Oahu,  three  populations 
of  Bonamia  menzies-i  and  one 
population  of  Plantago  princeps  var. 
princeps  are  immediately  threatened  by 
this  grass.  On  Molokai.  at  least  one 
population  each  of  Diellia  erecta, 
Plantago  princeps  var.  laxiflora,  and 
Neraudia  sericea  and  all  populations  of 
Vigna  o-wahuensis  on  the  island  are 
also  negatively  affeded.  Molasses  grass 
is  quickly  spreading  throughout  the  dry 
regions  of  VVest  Maui,  threatening  two 
populations  of  Diellia  erecta  there.  On 
Hawaii  Island,  a  population  of  Se.s6ania 
tomentosa  in  Hawaii  Volcanoes 
National  Park  is  located  in  an  area 
invaded  by  molasses  grass  (J.  Lau.  pers. 
comm..  1992). 

Like  molasses  grass,  fountain  grass 
has  greatly  increased  fire  risk  in  some 
regions,  especially  on  the  dry  slopes  of 
Hualalai.  Kilauea,  and  Mauna  Loa 
volcanoes  on  the  island  of  Hawaii.  The 
effects  of  fountain  grass  invasion  are 


similar  to  those  discussed  above  for 
molasses  grass.  Fountain  grass  threatens 
the  native  vegetation  on  the  l»jewa,-d 
slopes  of  Hualalai  in  a  region  where  at 
least  one  population  of  Hibiscus 
hrackenridgei  ssp.  brockenridgd  and  the 
only  kno%vn  Hawaii  Island  populations 
of  Bonamia  menziesii  and  Vigna  o- 
wa/jjjens/s exist  (HHP  1992ml2;  ].  Lau. 
pers.  comm.,  1992). 

Koster's  curse,  a  noxious  shrub  native 
to  tropical  America,  was  first  reported 
on  Oahu  in  1941.  It  had  spread  through 
much  of  the  Koolau  .Mountains  by  the 
early  1960s,  and  spread  to  the  Waianae 
Mountains  by  197U  (Cuddihy  and  Stone 
1990).  It  poses  a  serious  threat  to  two 
populations  of  Plantago  princeps  var. 
/on^/brflcteoto  in  the  Koolau  .Mountains. 
Koster's  curse  is  widespread  in 
Honouliuli  and  threatens  two 
populations  of  Flueggea  neowo^xraea 
that  occur  in  that  area  of  the  VVaianae 
Mountains.  This  prolific  alien  plant  has 
recently  spread  to  five  other  islands, 
including  Kauai,  where  there  are  at  least 
five  small  infestations  totalling  about  40 
ha  (100  ac)  (Cuddihy  and  Stone  1990); 
one  of  these  poses  an  immediate  threat 
to  one  population  of  Adenophorus 
periens  in  VVaioli  Valley  (J.  Lau.  pers. 
comm.,  1992). 

.  Lantana.  a  native  of  the  West  Indies, 
became  naturalized  in  dry  to  mesic 
forests  and  shrublands  of  the  Hawaiian 
Islands  before  1871  (Cuddihy  and  Stone 
1990).  This  shrub  often  forms  thick 
cover  and  produces  chemicals  that 
inhibit  the  growth  of  other  plant  species 
(Smith  1985).  On  Kauai,  lantana  is  a 
major  component  of  the  vegetation  at 
Faaiki  Valley  and  Waimea  Canyon  and 
is  rapidly  becoming  established  in 
Pohakuao.  It  poses  a  threat  to 
populations  of  Flueggea  neowawraea  in 
those  areas  (HHP  1992dl3.  1992dl7. 
1992dl8.  1992d30,  1992d31).  One 
population  of  Bonamia  menziesii  on 
Lanai  and  one  on  Maui  are  also 
negatively  affected  bv  this  invasive 
plant  (HHP  1992bl.  i992b24). 

Koa  haole,  a  shrub  naturalized  and 
often  dominant  in  low  elevation,  dry, 
disturbed  areas  on  all  of  the  main 
Hawaiian  Islands,  threatens  to  degrade 
the  habitat  of  six  of  the  proposed 
species.  Koa  haole  is  one  of  the  major 
weeds  found  at  Polihale  on  the  island  of 
Kauai,  growing  in  the  vicinity  of  a 
population  of  seshania  tomentosa  (HHP 
1992J33;  ].  Lau.  pers.  comm..  1992).  In 
the  Waianae  Mountains  of  Oahu.  k.oa 
haole  is  one  of  the  primary  weed  threats 
to  half  of  the  Bonamia  menziesii 
populations  and  all  of  the  Hibiscus 
hrackenridgei  ssp.  mokuleianus 
populations  found  in  the  area  (HHP 
1992bl2. 1992bl9,  1992e23:  ).  Lau.  pers. 
comm..  1992).  Most  of  the  Molokai 
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populations  of  Sesbania  tomentosa  and 
one  of  the  Kahoolawe  populations  of 
Vigna  o-wahuensis  are  also  negatively 
affected  by  koa  haole  (HHP  1992J13;  J. 
Lau.  pers.  comm.,  1992).  On  Maui,  koa 
haole  poses  a  threat  to  Hibiscus 
brackenndgei  ssp.  brackenridgei  and 
Spermolepis  bawaiiensis  in  the  Lihau 
Section  of  the  West  Maui  NAR.  and  is 
probably  also  a  threat  to  Hibiscus 
brackenridgei  ssp.  brackenridgei  and 
Sesbonia  tomentosa  elsewhere  on  West 
Maui  (HHP  1992e3;  J.  Lau.  pers.  comm., 
1992). 

Kiawe.  a  deciduous  thomy  tree  that 
can  grow  to  20  m  (65  f^)  in  height, 
overshadows  other  plants  and  competes 
with  associated  vegetation  for  available 
water  and  space.  At  Tolihale  on  the 
island  of  Kauai,  it  is  the  primary  alien 
plant  threat  to  Sesbania  tomentosa.  Two 
Molokai  populations  o'  Sesbania 
tomentosa  compete  with  kiawe  for 
water  and  space  on  Moomomi's 
beaches.  The  primary  alien  plant  threat 
to  Vigna  o-wahuensis  on  the  island  of 
Kahoolawe  is  kiawe  (HHP  1992m21). 

Australian  red  cedar  is  a  fast-growing 
tree  that  was  probably  introduced  to 
Hawaii  for  lumber.  It  is  now  found  in 
many  of  Hawaii's  extensively  planted 
lowland  forests  and  has  become 
naturalized  in  mesic  to  wet  forests 
(Wagner  et  al.  1990).  Today,  this  tree  is 
a  definite  threat  to  at  least  one 
population  of  Bonamia  menziesii  and 
most  of  the  plants  of  Flueggeo 
neowawmea  in  the  Waianae  Mountains 
of  Oahu  (J.  Lau.  pers.  comm.,  1992). 

Buffelgrass  forms  continuous  cover  in 
dry  habitats  and  provides  excellent  fuel 
for  fire,  from  which  it  recovers  quickly. 
Its  seeds  are  easily  dispersed  by  wind 
(Smith  1985).  Buffelgrass  threatens  the 
habitat  of  two  populations  of  Sesbania 
tomentosa  on  Molokai.  and  at  least  one 
population  of  Vigna  o-wahuensis  on 
Kahoolawe  (J.  Lau.  pers.  comm.,  1992). 

Prickly  Florida  blackberry  was 
introduced  to  the  Hawaiian  Islands  in 
the  late  1800s  (Haselwood  and  Motter 
1976).  The  ftiiit  are  easily  spread  by 
birds  to  open  areas  where  this  plant  can 
form  dense,  impenetrable  thickets 
(Smith  1985).  The  Kauai  population  of 
Adenophorus  periens  that  is  located  at 
the  boundary  of  Hono  O  Na  Pali  NAR 
and  Na  Pali  Coast  State  Park  is 
threatened  by  this  noxious  weed  (J.  Lau, 
pers.  comm.,  1992). 

A  vine  in  the  passionflower  family, 
banana  poka  was  introduced  to  the 
islands  in  the  1920s,  probably  as  an 
ornamental.  This  vine  is  extremely 
detrimental  tr  certain  wet  forest  habitats 
of  Kauai,  Maui,  and  Hawaii.  Heavy 
growth  of  this  vine  can  cause  damage  or 
death  to  the  native  trees  by  overloading 
branches,  causing  breakage,  or  by 


forming  a  dense  canopy  cover, 
intercepting  sunlight  and  shading  out 
native  plants  below.  An  infestation  of 
this  vine  is  located  at  Olaa  Tract  on 
Hawaii  Island,  the  site  of  one 
population  of  Adenophorus  periens  (J. 
Lau.  pers.  comm..  1992). 

A  recent  introduction  to  the  Hawaiian 
Islands,  yellow  Himalayan  raspberry  is 
rapidly  becoming  a  major  weed  pest  in 
wet  forests,  pastures,  and  other  open 
areas  on  the  island  of  Hawaii.  It  forms 
large  thomy  thickets  and  displaces 
native  plants.  Its  ability  to  invade  the 
understory  of  wet  forests  enables  it  to 
fill  a  niche  presently  unoccupied  by  any 
other  major  wet  forest  weed  in  Hawaii. 
This  has  resulted  in  an  extremely  rapid 
population  expansion  of  this  alien  plant 
in  recent  years.  One  population  of 
Adenophorus  periens  grows  in  Olaa 
Tract  within  Hawaii  Volcanoes  National 
Park  in  a  region  where  yellow 
Himalayan  raspberry  is  found  in 
increasing  numbers  (J.  Lau,  pers.  comm., 
1992). 

There  are  a  number  of  other  alien 
plant  species  that  pose  a  significant 
threat  to  populations  of  the  plants  being 
proposed.  Cynodon  dactylon  (Bermuda 
grass)  is  a  major  threat  to  at  least  one 
population  of  Sesbania  tomentosa  at 
Moomomi  on  Molokai.  Senecio 
mikanioides  (German  ivy),  a  noxious, 
wind-dispersed  vine  that  forms 
localized  mats  of  vegetation,  is  a  threat 
to  the  only  currently  known  population 
of  Solanum  incompletum  on  the  island 
of  Hawaii  (J.  Lau,  pers.  comm.,  1992). 
This  Solanum  incompletum  population 
is  fenced  and  protected  from  ungulates; 
however,  it  is  not  protected  from 
German  ivy.  Syzygium  cumini  (Java 
plum),  a  large  evergreen  tree,  is  an 
aggressive  invader  of  undisturbed 
forests  (Smith  1985).  It  threatens  to 
shade  out  the  only  known  populations 
of  Hibiscus  brackenridgei  ssp. 
mokuleianus  on  Oahu  ().  Lau.  pers. 
comm.,  1992).  Melia  azedarach  (pride  of 
India),  a  fast-growing  deciduous  tree 
that  forms  deep  shade,  grows  in  open 
dry  habitats.  A  major  infestation  of  this 
large  tree  in  Waimea  Canyon  on  Kauai 
poses  an  immediate  threat  to 
individuals  of  Flueggea  neowawraea 
(HHP  1992dl8. 1992d31). 

Fire  threatens  five  plant  species 
growing  in  dry  to  mesic  grassland, 
shrubland.  and  forests  on  five  islands. 
On  Oahu,  fire  is  a  potential  threat  to 
three  populations  of  Bonamia  menziesii 
and  two  populations  of  Flueggea 
neowawraea  located  adjacent  to  Makua 
Military  Reservation,  where  current 
ordnance  training  exercises  could 
unintentionally  ignite  fires  (HHP 
1992bl2. 1992bl9.  1992b20,  1992dl2;  J. 
Lau,  pers.  comm.,  1992).  The  area  has 


had  a  history  of  fires  that  may  have 
burned  through  at  least  one  of  the 
populations  of  Bonamia  menziesii  and 
burned  to  within  a  few  tens  of  meters 
of  another  (HHP  1992bl9, 1992b20). 
Fire  is  also  a  threat  to  the  following 
populations:  one  population  each  of 
Bonamia  menziesii  and  Fhieggea 
neowawraea  on  Oahu,  one  population  of 
Bonamia  menziesii  on  Lanai,  two 
populations  of  Sesbania  tomentosa  and 
one  population  of  Vigna  o-wahuensis  on 
Molokai.  all  known  populations  of 
Vigna  o-wahuensis  on  Kahoolawe.  and 
at  least  one  population  each  of  Bonamia 
menziesii  and  Sesbania  tomentosa  on 
Hawaii  Island  (HHP  1992dl2;  J.  Lau. 
pers.  comm.,  1992).  Of  note  is  a 
population  of  Adenophorus  periens  in 
Kahaualea  NAR  on  the  island  of  Hawaii 
(HHP  1992a8).  Tephra  fallout  and  lava 
flows  from  Kilauea  Volcano  have 
affected  the  NAR  over  the  past  several 
years.  Wildfires  ignited  by  volcanic 
activity  have  destroyed  some  of  the 
NAR's  mesic  and  wet  forests.  In 
addition,  tephra  fallout  and  noxious 
volcanic  gases  have  caused  extensive 
damage  to  surrounding  native  forests. 
Such  catastrophic  natural  events 
threaten  to  destroy  the  region's  largest 
population  of  Adenophorus  periens. 

The  small  number  of  populations  and 
of  individual  plants  of  seven  of  these 
species  (Dieliia  erecta.  Hibiscus 
brackenridgei,  Mariscus  pennatiformis, 
Neraudia  sericea,  Solanum 
incompletum,  Spermolepis  hawaiiensis, 
and  Vigna  o-wahuensis)  increases  the 
potential  for  extinction  frt)m  stochastic 
events.  The  limited  gene  pool  may 
depress  reproductive  vigor,  or  a  single 
human-caused  or  natural  environmental 
disturbance  could  destroy  a  significant 
percentage  of  the  individuals  or  the  only 
known  extent  population.  For  example, 
Solanum  incompletum  is  known  from  a 
single  population  on  Hawaii  Island  and 
numbers  only  two  individuals.  A  total 
of  5  of  the  proposed  sp>ecies  has  fewer 
than  10  populations  and  5  of  the  species 
are  estimated  to  number  no  more  than 
100  individuals  (see  Table  2).  All  of  the 
proposed  species  except  Sesbania 
tomentosa  either  number  fewer  than  20 
populations  or  total  fewer  than  200 
individuals.  The  reproductive  system  of 
Flueggia  neowawraea  further 
exacerbates  the  problem  of  limited 
numbers:  because  each  tree  bears  only 
male  or  female  flowers,  they  must  be 
cross-pollinated  from  a  different  tree 
(Hayden  1990).  If  only  a  few  trees  flower 
at  the  same  time,  or  if  flowering  trees 
are  too  widely  separated  for  pollination 
by  insects,  no  seed  will  be  set.  The 
survival  of  small,  isolated  (>opulations, 
which  probably  are  already 


experiencing  depressed  reproductive 
vigor,  is  therefore  further  threatened. 

The  Service  has  carefiflly  assessed  the 
best  scientiTic  and  commercial 
information  available  regarding  the  past, 
present,  and  future  threats  faced  by 
these  species  in  determining  to  propose 
this  rule.  Based  on  this  analysis,  the 
preferred  action  is  to  propose  12 
species,  Adenophorus  periens,  Bonamia 
menziesii,  Diellia  erecta,  Flueggea 
neowawraea,  Hibiscus  brackenhdgei, 
Mahscus  pennatiformis,  Neraudia 
sericea,  Plantago  phnceps.  Sesbania 
tomentosa,  Solanum  incompletum, 
Spermolepis  hawaiiensis,  and  Vigna  o- 
wahuensis,  as  endangered.  The  12 
species  are  threatened  by  1  or  more  of 
the  following:  habitat  degradation  and/ 
or  predation  by  pigs,  goats,  deer,  and 
cattle;  competition  for  space,  light, 
wafer,  and  nutrients  by  alien  plants: 
habitat  loss  from  fires;  human  impacts 
from  recreational  activities;  and  insect 
infestations.  Seven  of  the  12  species 
either  number  no  more  than  about  100 
individuals  or  are  known  from  fewer 
than  10  populations.  Small  population 
size  and  limited  distribution  make  these 
species  particularly  vulnerable  to 
extinction  from  reduced  reproductive 
vigor  or  from  stochastic  events.  Because 
these  12  species  are  in  danger  of 
extinction  throughout  all  or  a  significant 
portion  of  their  ranges,  they  fit  the 
definition  of  endangered  as  defined  in 
the  Act.  Therefore,  the  determination  of 
endangered  status  for  these  12  species 
appears  warranted. 

Critical  habitat  is  not  being  proposed 
for  the  12  species  included  in  this  rule 
for  reasons  discussed  in  the  "Critical 
Habitat"  section  of  this  proposal. 

Critical  Habitat 

Section  4(a)(3)  of  the  Act,  as 
amended,  requires  that,  to  the  maximum 
extent  prudent  and  determinable,  the 
Secretary  designate  critical  habitat  at  the 
time  the  species  is  determined  to  be 
endangered  or  threatened.  The  Service 
finds  that  designation  of  critical  habitat 
is  not  presently  prudent  for  these 
species.  Such  a  determination  would 
result  in  no  known  benefit  to  the 
species.  The  species  have  low  total 
populations  and/or  numbers  of 
individuals  and  face  anthropogenic 
threats.  The  publication  of  precise  maps 
and  descriptions  of  critical  habitat  in 
the  Federal  Register  and  local 
newspapers  as  required  in  proposal  for 
critical  habitat  would  increase  the 
degree  of  threat  to  these  plants  from  take 
or  vandalism  and  could  contribute  to 
their  decline.  The  listing  of  these 
species  as  either  endangered  or 
threatened  publicizes  the  rarity  of  the 
plants  and,  thus,  can  make  these  plants 


attractive  to  researchers,  curiosity 
seekers,  or  collectors  of  rare  plants.  All 
involved  parties  and  the  major 
landowners  have  been  notified  of  the 
importance  of  protec  ing  the  habitat  of 
these  species.  Protection  of  the  habitat 
of  the  species  will  be  addressed  through 
the  recovery  process  and  through  the 
section  7  consultatioi  process. 
Therefore,  the  Service  finds  that 
designation  of  critical  habitat  for  these 
species  is  not  prudert  at  this  time, 
because  such  design^ition  would 
increase  the  degree  of  threat  from 
vandalism,  collecting,  or  other  human 
activities  and  because  it  is  unlikely  to 
aid  in  the  conservation  of  these  species. 

Available  Conservat  on  Measures 

Conservation  measures  provided  to 
species  listed  as  endangered  or 
threatened  under  the  Endangered 
Species  Act  include  -ecognition. 
recovery  actions,  requirements  for 
Federal  protection,  and  prohibitions 
against  certain  activities.  Recognition 
through  listing  encourages  and  results 
in  conservation  actions  by  Federal, 
State,  and  private  agencies,  groups,  and 
individuals.  The  Enc'angered  Species 
Act  provides  for  possible  land 
acquisition  and  cooperation  with  the 
State  and  requires  tha!  recovery  actions 
be  carried  out  for  all  listed  species.  The 
protection  required  of  Federal  agencies 
and  the  prohibitions  against  certain 
activities  involving  listed  plants  are 
discussed,  in  part,  below. 

Section  7(a)  of  the  Act,  as  amended, 
requires  Federal  agencies  to  evaluate 
their  actions  with  respect  to  any  species 
that  is  proposed  or  listed  as  endangered 
or  threatened  and  with  respect  to  its 
critical  habitat,  if  any  is  being 
designated.  Regulations  implementing 
this  interagency  cooperation  provision 
of  the  Act  are  codified  at  50  CFR  part 
402.  Section  7(a)(4)  of  the  Act  requires 
Federal  agencies  to  confer  informally 
with  the  Service  on  any  action  that  is 
likely  to  jeopardize  the  continued 
existence  of  a  proposed  species  or  result 
in  destruction  or  adverse  modification 
of  proposed  critical  habitat.  If  a  species 
is  listed  subsequent  y,  section  7(a)(2) 
requires  Federal  agencies  to  insure  that 
activities  they  authorize,  fund,  or  carry 
out  are  not  likely  to  jeopardize  the 
continued  existence  of  such  a  species  or 
to  destroy  or  advers<?ly  modify  its 
critical  habitat.  If  a  Feceral  action  may 
affect  a  listed  species  as  its  critical 
habitat,  the  responsible  Federal  agency 
must  enter  into  fom-al  consultation  with 
the  Service.  Two  ta>  a  are  located  on 
Federal  land  in  a  na  ional  wildlife 
refuge  on  three  Northwestern  Hawaiian 
Islands:  Mariscus  ptnnatifonnis  ssp. 
bryanii grows  only  en  the  island  of 


Laysan  and  Sesbania  tomentosa  is  on 
Necker  and  Nihoa.  On  Hawaii  Island, 
two  species  [Adenophorus  periens  and 
Sesbania  tomentosa)  are  located  in 
Hawaii  Volcanoes  National  Park.  Three 
populations  of  Plantago  phnceps  var. 
laxiflora  are  located  in  Haleakala 
National  Park  on  Maui.  The  two 
national  parks  and  historic  site  on  Maui 
and  Hawaii  are  under  the  jurisdiction  of 
the  National  Park  Service.  Federal  laws 
protect  all  plants  on  the  national 
wildlife  refuges,  national  parks,  and 
national  historic  sites  from  damage  or 
removal. 

Six  of  the  species  being  proposed 
occur  on  land  owned  or  leased  by  the 
U.S.  Department  of  Defense. 
Populations  of  Bonamia  menziesii  and 
Flueggea  neowawraea  are  located  in  the 
mountains  of  the  Lualualei  Naval 
Reservation.  No  military  activities 
currently  affect  those  populations.  On 
the  island  of  Oahu.  Flueggea 
neowawraea  is  known  to  grow  on  lands 
owned  by  the  U.S.  Army  in  Schofield 
Barracks  Military  Reservation.  One 
population  oi  Hibiscus  brackenridgei 
ssp.  mokuleianus  may  possibly  occur  at 
Schofield  Barracks  as  well.  Three  of  the 
proposed  sf)ecies  are  located  on  State- 
owned  land  currently  leased  to  the  U.S. 
military:  On  Oahu.  Bonamia  menziesii 
and  Flueggea  neowawraea  are  located 
within  Makua  Military  Reservation  and 
Spermolepis  hawaiiensis  is  located  in 
Diamond  Head  Reservation,  leased  by 
the  Department  of  Defense.  Portions  of 
Makua  Military  Reservation  are  used  by 
the  Army  and  other  branches  of  the 
military  for  ordnance  training.  The  two 
species  are  not  located  inside  the  impact 
areas  or  adjacent  buffer  zones  and  thus 
are  not  directly  affected  by  military 
activities.  The  Army  has  constructed 
firebreaks  on  the  Makua  Military 
Reservation  to  minimize  damage  from 
unintentional  fires  that  occasionally 
result  from  stray  bullets  (Herve  Messier, 
U.S.  Army,  Ft.  Shafter,  pers.  comm., 
1990).  Plants  of  Spermolepis 
hawaiiensis  are  restricted  to  the  outer 
slope  of  Diamond  Head  and  are  not  in 
an  area  affected  by  military  activities. 
Two  proposed  species  [Sesbania 
tomentosa  and  Vigna  o-wahuensis)  grow 
on  the  federally  owned  island  of 
Kahoolawe.  Although  ordnance  disposal 
procedures  are  currently  in  place  and 
periodic  detonation  of  ordnance  is 
required  on  the  island,  the  populations 
of  the  three  species  found  there  are  at 
sites  too  remote  to  sustain  impacts  from 
such  detonation  (J.  Lau,  pers.  comm., 
1992).  The  federally  appointed 
Kahoolawe  Island  Conveyance 
Commission  is  currently  assessing  the 
future  use  of  the  island  and  possible 
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transfer  of  land  title  to  the  State.  If  such 
a  transfer  were  to  occur,  the  three 
species  would  continue  to  be  protected 
under  both  the  Federal  and  State 
Endangered  Species  Acts.  There  are  no 
other  known  Federal  activities  that 
occur  within  the  presently  known 
habitat  of  these  12  plant  species. 

The  Act  and  its  implementing 
regulations  found  at  50  CFR  17.61. 
17.62.  and  17.63  for  endangered  plants 
set  forth  a  series  of  general  prohibitions 
and  exceptions  that  apply  to  all 
endangered  plant  species.  With  respect 
to  the  12  plant  species  proposed  to  be 
listed  as  endangered,  all  trade 
prohibitions  of  section  9(a)(2)  of  the  Act. 
implemented  by  50  CFR  17.61  would 
apply.  These  prohibitions,  in  part,  make 
it  illegal  with  resp)ect  to  any  endangered 
plant  for  any  person  subject  to  the 
jurisdiction  of  the  United  States  to 
import  or  export;  transport  in  interstate 
or  foreign  commerce  in  the  course  of  a 
commercial  activity;  sell  or  offer  for  sale 
in  interstate  or  foreign  commerce; 
remove  and  reduce  to  possession  any 
such  species  from  areas  under  Federal 
jurisdiction:  maliciously  damage  or 
destroy  any  such  species  on  any  area 
under  Federal  jurisdiction;  or  remove, 
cut,  dig  up.  damage,  or  destroy  any  such 
species  on  any  other  area  in  knowing 
violation  of  any  State  law  or  regulation 
or  in  the  course  of  any  violation  of  a 
State  criminal  trespass  law.  Certain 
exceptions  apply  to  agents  of  the 
Service  and  State  conservation  agencies. 
The  Act  and  50  CFR  17.62  and  17.63 
also  provide  for  the  issuance  of  permits 
to  carry  out  otherwi.se  prohibited 
activities  involving  endangered  plant 
species  under  certain  circumstances.  It 
is  anticipated  that  few  trade  permits 
would  ever  be  sought  or  issued  because 
the  species  are  not  common  in 
cultivation  nor  in  the  wild. 

Requests  for  copies  of  the  regulations 
concerning  listed  plants  and  inquiries 
regarding  prohibitions  and  permits  may 
be  addressed  to  the  Office  of 
Management  Authority.  U.S.  Fish  and 
Wildlife  Ser/ice,  4401  North  Fairfax 
Drive,  room  432,  Arlington,  Virginia 


22203-3507  (703/358-2104;  FAX  703/ 
358-2281). 

Public  CommenU  Solicited 

The  Service  intends  that  any  final 
action  resulting  from  this  proposal  will 
be  as  accurate  and  as  effective  as 
possible.  Therefore,  comments  or 
suggestions  from  the  public,  other 
concerned  governmental  agencies,  the 
scientific  community,  industry,  or  any 
other  interested  party  concerning  this 
proposed  rule  are  hereby  solicited. 
Comments  particularly  are  sought 
concerning: 

(1)  Biological,  commercial  trade,  or 
other  relevant  data  concerning  any 
threat  (or  lack  thereof)  to  these  species; 

(2)  The  location  of  any  additional 
populations  of  these  species  and  the 
reasons  why  any  habitat  should  or 
should  not  be  determined  to  be  critical 
habitat  as  provided  by  section  4  of  the 
Act; 

(3)  Additional  information  concerning 
the  range,  distribution,  and  population 
size  of  these  species;  and 

(4)  Current  or  planned  activities  in  the 
subject  area  and  their  possible  impacts 
on  these  species. 

The  final  decision  on  this  proposal 
will  take  into  consideration  the 
comments  and  any  additional 
information  received  by  the  Service,  and 
such  communications  may  lead  to  a 
final  regulation  that  differs  from  this 
proposal. 

Tne  Endangered  Species  Act  provides 
for  at  least  one  public  hearing  on  this 
proposal,  if  requested.  Hearing  requests 
must  be  received  within  45  days  of  the 
date  of  publication  of  the  proposal. 
Such  requests  must  be  made  in  writing 
and  addressed  to  the  Field  Supervisor  of 
the  Pacific  Islands  Oftlce  (see 
ADDRESSES  section). 

National  Environmental  Policy  Act 

The  Fish  and  Wildlife  Service  has 
determined  that  an  Environmental 
Assessment  or  Environmental  Impact 
Statement,  as  defined  under  the 
authority  of  the  National  Environmental 
Policy  Act  of  1969,  need  not  be 
prepared  in  connection  with  regulations 


adopted  pursuant  to  section  4(a)  of  the 
Endangered  Species  Act  of  1973,  as 
amended.  A  notice  outlfning  the 
Service's  reasons  for  this  determination 
was  published  in  the  Federal  Register 
on  October  25. 1983  (48  FR  49244). 
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List  of  Subjects  in  50  CFR  Part  17 

Endangered  and  threatened  species. 
Exports,  Imports,  Reporting  and 
recordkeeping  requirements,  and 
Transportation. 

Proposed  Regulations  Promulgation 

Accordingly,  it  is  hereby  proposed  to 
amend  part  17.  subchapter  B  of  chapter 
I.  title  50  of  the  Code  of  Federal 
Regulations,  as  set  forth  below: 

PART  17— [AMENOEDl 

1.  The  authority  citation  for  part  17 
continues  to  read  as  follows: 

AutlMHity:  16  U.S.C.  1361-1407;  16  U.S  C. 
1531-1544;  16  U  S.C  4201-4245;  Pub.  L  99- 
625,  100  Stat.  3500;  unless  otherwise  noted. 

2.  It  is  proposed  to  amend  17.12(h)  by 
adding  the  following  species,  in 
alphabetical  order  under  the  families 
indicated,  and  by  adding  two  new 
families.  "Grammitidaceae — Grammitis 
family"  and  "Planfaginaceae — Plantain 
family,"  in  alphabetical  order,  to  the 
List  of  Endangered  and  Threatened 
Plants  to  read  as  follows: 

$17.12    Endangered  and  threatened  plants. 

•        •        • 

(h)*   •  • 


*        * 


Species 


Scientific  name 


Common  name 


Histofic  range 


Status      When  listed 


Critical  hatH- 
tat 


Special 
rules 


Apiaceae— Parsley  fanrnfy: 

•  •  •  • 

Spermolepis  hawaiiensis     Hone  U.S.A.  (HI) 


NA 


NA 


Species 


Scientific  name 


Common  name 


Historic  range 


Status      When  listed    Criticg^habi-      Sp^al 


Aspleniaceae — Spteenwort 
family: 


Diellia  erecta None U.S.A.  (HI) 


Convolvulaceae — Morning- 
glory  family: 


Bonamia  menziesii None  U.S.A.  (HI)  E 

p 

•  •  •  [.♦  • 

Cyperaceae— Sedge  family:  I 

•  •  *  •  * 

Mariscus  pennatHorrns ..    None  U.S.A.  (HI)  E 


Euphort>iaceae — Spurge 
family: 


Flueggea  neowawraea  ..  Mehamehame U.S.A.  (HI)  E 

*  *                                 *                                p*  • 
Fabaceae — Pea  family:                                                                        | 

•  •                                 *                                 •  • 

Sesbania  tomentosa 'Ohai U.S.A.  (HI)  E 

•                                                                     •                                                                     •                                                                     •  • 

Vigna  o-wahuensis None  U.S.A.  (HI)  E 


Grammitidaceae — Grammitis 
family: 


Adenophorus  periens  ....    Pendant  kihi  fern U.S.A.  (HI)  E 


Malvaceae — Mallow  family: 


Hibiscus  brackenridgei  ..    Ma'o  hau  hele U.S.A.  (HIJ  E 


U.S.A.  (HI) 


Plantaginaceae — Plantain 
family: 
Plantago  princeps Laukahi  Kuahiwi 


Solanaceae — Nightshade 
family: 


Solanum  incompletum  ...    Popolo  ku  mai U.S.A.  (HI)  E 

Urticaceae — Nettle  family: 
Neraudia  sehcea 


None 


U.S.A.  (HI) 

i. 


d 


NA 


NA 


NA 


NA 


NA 
NA 


NA 


NA 


NA 


NA 


NA 


NA 


NA 


NA 


NA 


NA 
NA 


NA 


NA 


NA 


NA 


NA 
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Dated:  August  17. 1993. 
Richard  N.  Smith, 

Acting  Director,  Fish  and  Wildlife  Service. 
(FR  Doc.  93-22306  Filed  9-13-93;  8:45  am) 
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This  sectwo  of  the  FEDERAL  REGISTER 
contains  docunDents  other  than  mles  or 
proposed  ruies  that  are  appticat)le  to  tt>e 
putjiic.  hiotices  of  hearings  arxj  investigations, 
confwnrttee  meetirigs,  agency  decisions  and 
rulings,  delegations  of  authority,  fiUr>g  of 
petitions  and  apphcations  arvJ  agency 
statements  of  organization  and  fur>ctions  are 
examples  of  documents  appearing  m  this 
section. 


DEPARTMENT  OF  AGRICULTURE 

Animal  and  Plant  Health  Inspection 
Service 

[Docket  No.  93-117-1] 

Availability  of  Environmental 
Assessments  and  Findings  of  No 
Significant  Impact 

agency:  Animal  and  Plant  Health 
Inspection  Service.  USDA. 
ACTION:  Notice. 

SUMMARY:  We  are  advising  the  public 
that  two  environmental  assessments  and 
Hndings  of  no  significant  impact  have 
been  prepared  by  the  Animal  and  Plant 
Health  Inspection  Service  relative  to  the 
issuance  of  permits  to  allow  the  Held 
testing  of  genetically  engineered 
organisms.  The  environmental 
assessments  provide  a  basis  for  our 
conclusion  that  the  Held  testing  of  these 
genetically  engineered  organisms  will 
not  present  a  risk  of  introducing  or 
disseminating  a  plant  pest  and  will  not 
have  a  significant  impact  on  the  quality 
of  the  human  environment.  Based  on  its 
Hndings  of  no  significant  impact,  the 


Animal  and  Plant  Health  Inspection 
Service  has  determined  that 
environmental  impact  statements  need 
not  be  prepared. 

ADDRESSES:  Copies  cf  the  environmental 
assessments  and  findings  of  no 
significant  impact  are  available  for 
public  inspection  at  USDA.  room  1141. 
South  Building,  14th  Street  and 
Independence  Avenue  SW., 
Washington.  DC.  between  8  a.m.  and 
4:30  p.m..  Monday  t'lrough  Friday, 
except  holidays.  Perjons  wishing  to 
inspect  those  documents  are  encouraged 
to  call  ahead  on  (202)  690-2817  to 
facilitate  entry  into  the  reading  room. 
FOR  FURTHER  INFORMATION  CONTACT:  Dr. 
Arnold  Foudin.  Dep  Jty  Director, 
Biotechnology  Permits.  BBEP,  APHIS. 
USDA.  room  850.  Federal  Building, 
6505  Belcrest  Road.  Hyattsvilie.  MD 
20782.  (301)  436-7612.  For  copies  of  the 
environmental  assessments  and  findings 
of  no  significant  impact,  write  to  Mr. 
Clayton  Givens  at  th?  same  address. 
Please  refer  to  the  permit  numbers  listed 
below  when  ordering  documents. 
SUF»PL£MENTARY  INFORMATION:  The 
regulations  in  7  CFR  part  340  (referred 
to  below  as  the  regulations)  regulate  the 
introduction  (importation,  interstate 
movement,  and  release  into  the 
environment)  of  gem^tically  engineered 
organisms  and  products  that  are  plant 
pests  or  that  there  is  reason  fo  believe 
are  plant  pests  (regu  ated  articles).  A 
permit  must  be  obtained  before  a 
regulated  article  may  be  introduced  into 
the  United  States.  The  regulations  set 
forth  the  procedures  for  obtaining  a 


limited  permit  for  the  importation  or 
interstate  movement  of  a  regulated 
article  and  for  obtaining  a  permit  for  the 
release  into  the  environment  of  a 
regulated  article.  The  Animal  and  Plant 
Health  Inspection  Service  (APHIS)  has 
stated  that  it  would  prepare  an 
environmental  assessment  and.  when 
necessary,  an  environmental  impact 
statement  before  issuing  a  permit  for  the 
release  into  the  environment  of  a 
regulated  article  (see  52  FR  22906). 

In  the  course  of  reviewing  each  permit 
application,  APHIS  assessed  the  impact 
on  the  environment  that  releasing  the 
organisms  under  the  conditions 
described  in  the  permit  application 
would  have.  APHIS  has  issued  permits 
for  the  field  testing  of  the  organisms 
listed  below  after  concluding  that  the 
organisms  will  not  present  a  risk  of 
plant  pest  introduction  or  dissemination 
and  will  not  have  a  significant  impact 
on  the  quality  of  the  human 
environment  The  environmental 
assessments  and  findings  of  no 
significant  impact,  which  are  based  on 
data  submitted  by  the  applicants  and  on 
a  review  of  other  relevant  literature, 
provide  the  public  with  documentation 
of  APHIS'  review  and  analysis  of  the 
environmental  impacts  associated  with 
conducting  the  field  tests. 

Environmental  assessments  and 
findings  of  no  significant  impact  have 
been  prei>ared  by  APHIS  relative  to  the 
issuance  of  permits  to  allow  the  field 
testing  of  the  following  genetically 
engineered  organisms: 


Permit  No. 


9^-054-02 


93-165-02 


Permittee 


Michigan 
State  Uni- 
versity. 

Upjohn  Com- 
pany. 


Date  Issued 


08-11-93 


08-12-93 


Organisms 


Bentgrass    plants    gentitcaSy    engineered    to    express    tTie    enzyme 
betaglucuronidase  as  {  mariner. 

Squash  plants  genetically  engirwered  to  express  resistance  to  zucchini 
yellow  mosaic  virus,  ard  watermeton  mosaic  virus  2. 


FieidTest  Location 


Michigan. 


f^torth  Carolina. 


The  environmental  assessments  and 
findings  of  no  significant  impact  have 
been  prepared  in  accordance  with:  (1) 
The  National  Environmental  Policy  Act 
of  1969  (NEPA)(42  U.S.C  4321  et  seq.). 
(2)  Regulations  of  the  Council  on 
Environmental  Quality  for 
Implementing  the  Procedural  Provisions 
of  NEPA  (40  CFR  parts  1500-1508).  (3) 
USDA  Regulations  Implementing  NEPA 
(7  CFR  part  lb),  and  (4)  APHIS 


I 

Guidelines  Implementing  NEPA  (44  FR 
50381-50384.  August  28. 1979,  and  44 
FR  51272-51274.  August  31, 1979). 

Done  in  Washington,  DC.  this  8th  day  of 
September  1993        . 

Lonnie  J.  King. 

Acting  Administrator,  Animal  and  Plant 
Health  Inspection  Service.  ' 

[FR  Doc.  93-22425  Filed  9-13-93;  8:45  am) 
BILUNQ  OOOe  »«10-9«-r 


[Docket  No.  M-1 14-1] 

Availability  of  Ust  of  U.S.  Veterinary 
Biological  Product  and  Establislin>ent 
Licenses  and  U.S.  Veterinary 
Biological  Product  Permits  Issued, 
Suspended,  Revoked,  or  Terminated 

AGENCY:  Animal  and  Plant  Health 
Inspection  Service.  USDA. 

ACTION:  Notice. 
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SUMMARY:  This  notice  pertains  to 
veterinary  biological  product  and 
establishment  licenses  and  veterinary 
biological  product  permits  that  were 
issued,  suspended,  revoked,  or 
terminated  by  the  Animal  and  Plant 
Heahh  Inspection  Service,  during  the 
month  of  July  1993.  These  actions  have 
been  taken  in  accordance  with  the 
regulations  issued  pursuant  to  the 
Virus-Serum-Toxin  Act.  The  purpose  of 
this  notice  is  to  inform  interested 
persons  of  the  availability  of  a  list  of 
these  actions  and  advise  interested 
persons  that  they  may  request  to  be 
placed  on  a  mailing  list  to  receive  the 
list. 

F0«  FURTHER  INFORMATION  CONTACT:  Ms. 
Maxine  Kitto.  Program  Assistant, 
Veterinary  Biologies,  BBEP.  APHIS, 
USDA,  room  838,  Federal  Building, 
6505  Belcrest  Road.  Hyattsville,  MD 
20782,  (301)  43&-«245.  For  a  copy  of 
this  month's  list,  or  to  be  placed  on  the 
mailing  list,  write  to  Ms.  Kitto  at  the 
above  address. 

SUPPt-EMENTARY  INFORMATION:  The 
regulations  in  9  CFR  part  102,  "Licenses 
For  Biological  Products,"  require  that 
every  person  who  prepares  certain 
biological  products  that  are  subject  to 
the  Virus-Serum-Toxin  Act  (21  U.S.C. 
151  et  seq.)  shall  hold  an  unexpired, 
unsuspended,  and  unrevoked  U.S. 
Veterinary  Biological  Product  License. 
The  regulations  set  forth  the  procedures 
for  applying  for  a  license,  the  criteria  for 
determining  whether  a  license  shall  be 
issued,  and  the  form  of  the  license. 

The  regulations  in  9  CFR  part  102  also 
require  that  each  person  who  prepares 
biological  products  that  are  subject  to 
the  Virus-Serum-Toxin  Act  (21  U.S.C. 
151  et  seq.)  shall  hold  a  U.S.  Veterinary 
Biologies  Establishment  License.  The 
regulations  set  forth  the  procedures  for 
applying  for  a  license,  the  criteria  for 
determining  whether  a  license  shall  be 
issued,  and  the  form  of  the  license. 

The  regulations  in  9  CFR  part  104, 
"Permits  for  Biological  Products," 
require  that  each  person  importing 
biological  products  shall  hold  an 
unexpired,  unsuspended,  and 
unrevoked  U.S.  Veterinary  Biological 
Product  Permit.  The  regulations  set 
forth  the  procedures  for  applying  for  a 
permit,  the  criteria  for  determining 
whether  a  permit  shall  be  issued,  and 
the  form  of  the  permit. 

The  regulations  in  9  CFR  parts  102 
and  105  also  contain  provisions 
concerning  the  suspension,  revocation, 
and  termination  of  U.S.  Veterinary 
Biological  Product  Licenses,  U.S. 
Veterinary  Biologies  Establishment 
Licenses,  and  U.S.  Veterinary  Biological 
Product  Permits. 


Each  month,  the  Veterinary  Biologies 
section  of  Biotechnology,  Biologies,  and 
Environmental  Protection  prepares  a  list 
of  licenses  and  permits  that  have  been 
issued,  suspended,  revoked,  or 
terminated.  Th?s  notice  dnnounces  the 
availability  of  the  list  for  the  month  of 
July  1993.  The  monthly  list  is  also 
mailed  on  a  regular  basis  to  interested 
persons.  To  be  placed  on  the  mailing  list 
you  may  call  or  write  the  person 
designated  under  FOR  FURTHER 
INFORMATION  CONTACT. 

Done  in  Washington.  DC,  this  9th  day  of 
September  1993. 
Lonnie  J.  King. 

Acting  Administrator,  Animal  and  Plant 
Health  Inspection  Service. 
IFR  Doc.  93-22424  Filed  9-13-93;  8:45  ami 
BILLING  COOe  M10-44-P 


Forest  Service 

Exemption  of  Setway  Fire  Tlml)er 
Salvage  Protect  From  Appeal 

AGENCY:  Forest  Service,  USDA. 
ACTION:  Notification  that  a  project 
designed  to  recover  dead  and  dying 
timber  is  exempted  from  appeals  filed 
under  36  CFR  part  217. 

SUMMARY:  In  September  1991,  the 
Rackliff  Fire  on  the  Nez  Perce  National 
Forest  burned  about  3.400  acres.  In 
August  1992,  the  Selway  Complex 
burned  about  733  acres  near  the  Rackliff 
Fire.  In  February  1993.  the  Forest 
Supervisor  proposed  a  salvage  timber 
sale  project  to  recover  dead  and 
damaged  sawtimber  from  within  the 
perimeter  of  these  fires.  The  Forest 
Supervisor  has  determined,  through  an 
environmental  analysis  documented  in 
the  Selway  Fire  Timber  Salvage 
Environmental  Assessment  (EA)  and 
Decision  Notice,  that  good  cause  exists 
to  rehabilitate  National  Forest  System 
lands  and  recover  damaged  resources. 
Salvage  of  commercial  sawtimber 
within  the  affected  area  must  be 
accomplished  quickly  to  avoid  further 
deterioration  and  to  reduce  the  risk  of 
catastrophic  wild  fire  and  to  minimize 
the  risk  of  insect  infestation. 
DATES:  Effective  on  September  14, 1993. 
FOR  FURTHER  INFORMATION  CONTACT: 
Cynthia  Lane,  Selway  District  Ranger; 
Nez  Perce  National  Forest;  HCR  75,  Box 
91;  Kooskia,  ID  83539.  Telephone  208- 
926-4258. 

SUPPl£MENTARY  INFORMATION:  The 
Selway  fires  of  1991  and  1992  burned 
approximately  4,133  acres  within  the 
Selway  River  watershed.  Most  of  the 
tree  mortality  and  damage  occurred  on 
about  1,000  acres.  The  affected  areas  are 


located  in  Management  Areas  8.2, 15, 
and  16,  which  are  designed  as  suitable 
timberland  in  the  Nez  Perce  Forest  Plan 
(October  1987). 

In  February  1993,  the  Forest 
Supervisor  proposed  the  salvage  of 
commercial  sawtimber  on  lands  that 
were  affected  by  these  fires.  This 
proposal  was  designed  to  meet  the 
following  needs:  (1)  Capture  as  much  of 
the  economic  value  as  possible,  (2) 
reduce  or  eliminate  the  food  source  for 
insects  and  reduce  the  potential  for  live 
trees  to  be  impacted  by  the  increase  in 
insect  populations,  and  (3)  reduce 
potential  fuel  levels. 

Nine  significant  environmental  issues 
were  identified  through  scoping,  and 
these  issues  were  the  basis  for  the 
environmental  analysis  disclosed  in  the 
EA.  Five  alternatives  were  analyzed. 
Five  other  alternatives  were  considered 
but  dismissed  firom  detailed 
consideration. 

The  selected  alternative  would 
salvage  approximately  5.5  MMBF  of 
dead  and  damaged  timber  from 
approximately  398  acres.  All  yarding  is 
to  be  done  with  helicopters  to  one 
landing,  which  will  be  accessed  on 
existing  roads.  Approximately  0.3  miles 
of  road  reconstruction  is  required.  The 
access  road  will  be  closed  to  public 
traffic  after  use. 

The  sale  is  designed  to  accomplish 
the  objectives  as  quickly  as  possible  to 
minimize  the  risk  of  insect  infestations, 
to  reduce  fuel  loading,  and  to  recover 
merchantable  sawtimber  before  it 
deteriorates  in  value  and  removal 
becomes  infeasible.  To  expedite 
implementation  of  this  decision, 
procedures  outlined  in  36  CFR 
217.4(a)(ll)  are  being  carried  out.  Under 
this  regulation,  the  following  types  of 
decisions  may  be  exempted  from 
administration  appeal: 

Decisions  related  to  the  rehabilitation  of 
National  Forest  System  lands  and  recovery  of 
forest  resources  resulting  from  •  •  • 
wildfires  •  •   •  when  the  Regional  Forester 
•  *  *  determines  and  gives  notice  in  the 
Federal  Register  that  good  cause  exists  to 
exempt  such  decisions  from  review  under 
this  part. 

Based  on  the  environmental  analysis 
documented  in  the  Selway  Fire  Salvage 
Timber  Sale  EA  and  in  the  Nez  Perce 
Forest  Supervisor's  Decision  Notice,  I 
have  determined  that  good  cause  exists 
to  exempt  the  decision  to  implement 
this  project.  Therefore,  upon  publication 
of  this  notice,  the  Selway  Fire  Salvage 
Timber  Sale  will  not  be  subject  to 
review  under  36  CFR  part  217. 


Dated:  September  B.  1993. 
Christopker  D.  Risbrudt. 

Deputy  negional  Forester.  Northern  liegion. 
(FR  Doc.  93-22356  Filed  9-13-93;  8:45  ami 

BILUNQ  COOC  M10-11-M 


COMMISSION  ON  aVIL  RIGHTS 

Membership  of  the  Performance 
Review  Board 

agency:  U.S.  Commission  on  Civil 
Rights. 

ACnow:  Notice  of  membership  of  the 
USCCR  Performance  Review  Board. 

SUMMARY:  This  notice  announces  the 
appointment  of  the  Performance  Review 
Board  (PRE)  of  the  United  States 
Commission  on  Civil  Rights.  Publication 
of  PRE  membership  is  required  by  5 
U.S.C.  4314(c)(4). 

The  PRB  provides  fair  and  impartial 
review  of  the  U.S.  Commission  on  Civil 
Rights  Senior  Executive  Service 
performance  appraisals  and  makes 
recommendations  regarding 
performance  ratings  and  performance 
awards  to  the  Staff  Director,  U.S. 
Commission  on  Civil  Rights  for  the  FY 
1993  rating  year. 

FOR  FURTHER  INFORMATION  CONTACT: 

Ms.  Marcia  Tyler,  Personnel  Division. 
U.S.  Commission  on  Civil  Rights,  624 
Ninth  Street  NW..  Washington.  DC 
20425 (202)  376-8364. 

Members 

Lawrence  B.  Click,  Chairman  of  PRB. 
Acting  General  Counsel.  U.S. 
Commission  on  Civil  Rights 

Sharon  Smith  Holston,  Associate 
Commissioner  for  Management,  Food 
and  Drug  Administration 

C*ne  Kinlow,  Deputy  Assistant 
Secretary  for  Personnel 
Administration.  Department  of  Health 
and  Human  Services 

Bert  Silver.  Assistant  Staff  Director  for 
Administration  (Retired).  U.S. 
Commission  on  Civil  Rights 

Dated:  September  9. 1993. 
Emma  Gonzalez-Joy. 
Solicitor. 
|FR  Doc.  93-22426  Filed  9-13-93;  8:45  am] 

BILUNQ  COOC  633S-01-M 


DEPARTMENT  OF  COMMERCE 

Bureau  of  Export  Administration 

Report  of  Disposition  of  Section  232 
National  Security  Import  Investigation 
of  Ceramic  Semiconductor  Packages 

AGENCY:  Department  of  Commerce. 
Bureau  of  Export  Acministration,  Office 
of  Industrial  Resound  Administration. 
ACTION:  Notice  of  rej)ort  of  disposition  of 
section  232  national  security  import 
investigation  of  ceramic  semiconductor 
packages. 

SUMMARY:  The  Secretary  of  Commerce 
has  determined  that  imports  of  ceramic 
semiconductor  packages  are  not  a 
present  threat  to  U.S.  national  sec;urity. 
The  Secretary  recommended  steps  to 
improve  the  economic  condition  and 
defense  responsivenass  of  the  U.S. 
ceramic  semiconductor  package 
industry,  and  said  tlat  he  will  review 
tlie  status  of  the  dorrestic  industry  in 
one  year  to  determine  whether  another 
national  security  study  is  warranted. 
This  notice  includes  the  Executive 
Summary  of  the  Department's  section 
232  investigation  re(>ort  to  the 
President. 

FOR  FURTHER  INFORM/VTION  CONTACT: 
John  A.  Richards,  Deputy  Assistant 
Secretary  for  IndustriaJ  Resource 
Administration,  <20i )  482-4506,  or  Brad 
Botwin.  Director,  Strategic  Analysis 
Division,  (202)  482-t060,  room  'H3878. 
U.S.  Department  of  Cxjmmerce. 
Washington,  DC  202  30. 
SUPPI.EMENTARY  INFORMATION:  On 
November  18,  1992.  iie  Bureau  of 
Export  Administration  initiated  an 
investigation  of  the  impact  of  imports  of 
ceramic semiconducor  packages  on  the 
national  security.  The  Department 
announced  this  action  in  the  Federal 
Register  on  Novembt.'r  25, 1992,  and 
solicited  public  comments  at  that  lime. 
This  investigation  was  made  pursuant  to 
a  petition  brought  by  the  Coors 
Electronic  Package  Company  and 
Ceramic  Process  Systems  Corporation 
under  the  tenns  of  section  232  of  the 
Trade  Expansion  Act  of  1962.  as 
amended.  The  Depar  ment  had  270  days 
(in  this  case  until  August  16, 1993)  to 
submit  a  report  of  its  investigation  to  the 
President. 

On  August  16,  1995,  the  Department 
submitted  its  investigation  report  to  the 
President.  The  invest  gation  found  that 
ceramic  semiconductor  packages  were 
not  now  being  imported  into  the  United 
States  in  such  quantities  or  under  such 
circumstances  as  threaten  to  impair  the 
national  security.  The  Secretary  stated 
that  he  will  review  th  3  financial  and 
production  status  of  Lie  domestic 


industry  in  one  year,  and  if  the  situation 
warrants,  another  national  security 
investigation  will  be  initiated. 

Although  current  conditions  in  the 
ceramic  package  industry  do  not  present 
an  immediate  threat  to  national  security, 
improving  the  capabilities  of  the 
domestic  industry  was  deemed 
desirable  for  both  economic  ar.d 
national  security  reasons.  Therefore,  the 
Secretary  of  Commerce  recommended  a 
four-part  Action  plan  to  improve  the 
competitiveness  of  this  industry  in  the 
United  States.  The  recommended 
Action  plan  consists  of  the  following: 
(1)  Establishment  of  a  Manufacturing 
Center  of  Excellence  to  address 
domestic  producers'  production 
defirJencies;  (2)  creation  of  a  Materials 
Research  and  Development  Program;  (3) 
creation  of  a  Product  and  Process 
Qualification  Program;  and  (4) 
formation  of  a  Government-Industry 
Ceramic  Package  Working  Croup  to 
coordinate  the  above  activities. 

Commerce's  Bureau  of  Export 
Administration  (BXA)  organized  an 
interagency  team  of  experts  for  this 
study  effort,  and  conducted  a 
comprehensive  survey  of  all  identifiable 
domestic  ceramic  package  producers 
and  imp>orters,  and  a  sample  of  ceramic 
package  end  users.  The  survey  covered 
such  topics  as  shipments,  employment 
R&D,  investment,  and  defense 
capabilities.  We  supplemented  this 
information  with  additional 
inde[>endent  research,  and  a  review  of 
eariier  public-  and  private-sector 
industry  studies. 

From  a  military  perspective,  we  found 
that  ceramic  packages  are  a  key 
component  of  the  microelectronic 
element  of  virtually  every  U.S.  military 
system.  Defense  products  account  for 
about  20  percent  of  all  ceramic  packages 
used  in  the  United  States.  The 
investigation  found  that  the  U.S. 
industry  suffered  declines  in 
profitability,  capacity,  capacity 
utilization,  investment  and  employment 
between  1990  and  1992. 

The  text  of  the  Commerce  report 
(excluding  business  proprietary  and 
national  security  classified  information) 
will  be  made  available  for  public  review 
and  duplication  in  the  Bureau  of  Export 
Administration's  Public  Reference 
Room,  room  4525.  U.S.  Department  of 
Commerce.  Washington.  DC  20230, 
(202)  482-2593.  Copies  are  available  for 
sale  from  the  National  Technical 
Information  Service  (NTIS)  by  calling 
(703)  487-4650  and  requesting  PB  93- 
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192441.  The  Executive  Summary 
follows  below. 
Iain  S.  Baird, 

Acting  Assistant  Secretary  for  Export 
Administration. 

Executive  Sununary 

Finding  and  Recommendations 

•  The  Department  of  Commerce  finds 
that  ceramic  semiconductor  packages 
are  not  being  imported  into  the  United 
States  in  quantities  and  imder  such 
circumstances  as  to  threaten  to  impair 
U.S.  national  security.  Although  current 
conditions  in  the  ceramic  package 
industry  do  not  present  an  immediate 
threat  to  national  security,  improving 
the  capabilities  of  the  domestic  ceramic 
package  industry  is  desirable  for  both 
economic  and  national  security  reasons. 

•  The  Department  of  Commerce  has 
developed  an  Action  Plan  consisting  of 
four  elements  to  address  the 
manufacturing,  technology,  and 
financial  shortfalls  of  the  domestic 
ceramic  package  industry.  This  plan 
was  developed  with  extensive  input 
from  representatives  of  a  number  of 
goverrunent  agencies  and  laboratories 
with  expertise  in  ceramic  package 
material  and  manufacturing  issues,  and 
is  a  cost-effective,  broad-based  industry- 
government  effort  to  address  the 
challenges  facing  this  key  sector. 

•  The  Action  Plan  consists  of  the 
following  four  elements: 

(1)  Manufacturing  Center  of 
Excellence  for  Ceramic  Packages  to 
address  the  production  deficiencies  of 
domestic  producers; 

(2)  Ceramic  Materials  Research  and 
Development  Program  to  develop 
advanced  materials  to  ensure  the 
qualitative  superiority  of  ceramic 
packages  for  defense  and  commercial 
use,  to  be  led  by  the  National  Institute 
of  Standards  and  Technology  and  Oak 
Ridge  National  Laboratory; 

(3)  Product  and  Process  Qualification 
will  be  undertaken  to  remove  one  of  the 
most  costly  impediments  to  the  growth 
of  the  domestic  industry.  This 
qualification  program  involving  on-site 
company  certification  and  laboratory 
support  will  be  carried  out  by  the 
National  Institute  of  Standards  and 
Technology  and  Sandia  National 
Laboratory. 

(4)  Government-Industry  Working 
Group  on  Ceramic  Packages  to 
coordinate  the  above  activities  with 
each  other  and  seek  the  participation  of 
related  industry  end  user  groups  to 
ensure  continued  commitment  by  all 
parties. 

•  In  addition,  the  Department  of 
Commerce  will  review  the  financial  and 
production  status  of  the  domestic 


industry  one  year  from  now,  and  if  the 
situation  warrants  will  initiate  another 
section  232  investigation. 

•  The  Department  of  Commerce/ 
Bureau  of  Export  Administration  will 
also  examine  further  the  criteria  for 
determining  in  future  section  232 
investigations  what  **threaten|s]  to 
impair  the  national  security"  in  the 
post -Cold  War  environment. 

Background 

•  On  November  10, 1992,  Coors 
Electronic  Package  Company  (Coors)  of 
Chattanooga,  TN  and  Ceramic  Process 
Systems  Corporation  (CPSC)  of  Milford, 
MA  petitioned  the  Department  of 
Commerce  (DOC)  to  conduct  an 
investigation  under  section  232  of  the 
Trade  Expansion  Act  of  1962,  as 
amended,  to  determine  the  effect  of 
imports  of  ceramic  semiconductor 
packages  on  the  national  security. 

•  In  their  petition,  Coors  and  CPSC 
asserted  that  "(t)he  most  important 
example  of  the  interdependence  of  the 
U.S.  industrial  base  is  the  symbiotic 
relationship  between  semiconductors 
and  the  packages  which  house  these 
integrated  circuits."  Coors/CPSC  added 
that  "a  crisis  exists  within  the  ceramic 
package  industry — a  crisis  precipitated 
by  increased  imports  of  ceramic 
packages  from  Japan  and  the  'monopoly' 
stranglehold  of  one  foreign  company  on 
the  ceramic  packaging  industry." 

•  The  petitioners  requested:  (1) 
Government  support  for  additional 
research  and  development  leading  to 
commercialization  of  advanced 
materials;  (2)  qualification  assistance  to 
enable  domestic  suppliers  to  participate 
on  existing  military  programs  being 
supplied  with  ceramic  packages  from 
Japan;  and  (3)  any  (additional)  relief  the 
President  deems  appropriate  to  stop  the 
further  deterioration  of  the  U.S.  ceramic 
package  industry. 

•  By  law,  the  Secretary  of  Commerce 
had  270  days  &X)m  the  date  of  initiation 
(in  this  case  until  August  16, 1993)  in 
which  to  conduct  an  investigation  and 
forward  his  findings  and 
recommendations  to  the  President. 

Methodology 

•  Section  232(d)  of  the  Act  directs  us 
to  evaluate  the  "domestic  production 
needed  for  projected  national  defense 
requirements,  the  capacity  of  domestic 
industries  to  meet  such  requirements, 

•  *  *  the  requirements  of  growth  of 
such  industries  *  •  •  including  the 
investment  •  •  •  and  development 
necessary  to  assure  such  growth,  the 
importation  of  goods  in  terms  of  their 
quantities,  availabilities,  character,  and 
use,  •  •  *  (and)  the  impact  of  foreign 
competition  on  the  economic  welfare  of 


individual  domestic  industries."  among 
other  factors. 

•  Commerce  conducted  this 
investigation  with  assistance  from  the 
interagency  community  including  the 
Departments  of  Defense  (DOD),  Energy, 
Justice.  Labor.  State  and  the  Treasury; 
the  Central  Intelligence  Agency;  the 
Council  of  Economic  Advisors;  the 
National  Aeronautics  and  Space 
Administration  (NASA);  the  Office  of 
Management  and  Budget;  and  the  Office 
of  the  U.S.  Trade  Representative. 
Several  of  the  government's  leading 
experts  in  this  technology  took  part 
including  participants  from:  Commerce/ 
National  Institute  of  Standards  and 
Technology  (NIST);  Defense/Naval 
Command.  Control,  and  Ocean 
Surveillance  Center,  Energy/Sandia  Lab; 
and  NASA/Jet  Propulsion  Lab. 

•  The  Department  gathered  further 
information  by  conducting  separate 
surveys  of  ceramic  package  producers 
and  ceramic  package  importer/end 
users.  These  surveys  focused  on  such 
issues  as:  imports,  production,  financial 
condition,  supplier  qualification, 
research  and  development,  investment, 
employment,  complexity  of  defense 
products,  alternative  technologies, 
capacity  constraints,  and  foreign 
sourcing/dependency. 

•  The  Department  received  surveys 
from  all  identified  U.S.  producers  and 
all  identified  direct  importers,  and 
secured  additional  surveys  from  a 
sampling  of  end  users  in  the 
semiconductor,  computer  systems  and 
defense  systems  industries. 

•  Additional  information  was 
gathered  from  public  comments 
received  in  response  to  our  Federal 
Register  notice,  on-the-record  meetings 
held  with  interested  parties,  factory 
visits  to  five  leading  U.S.  suppliers,  and 
supplementary  independent  research. 

The  Product 

•  The  four  major  functions  of  the 
ceramic  package  are:  (1)  To  distribute 
electric  power  through  and  outside  of 
the  device;  (2)  to  communicate  signals 
through  and  outside  of  the  device;  (3)  to 
dissipate  heat;  and  (4)  to  protect  the 
semiconductor  die  from  potentially 
harmful  elements  of  the  ambient 
environment  such  as  heat,  moisture,  and 
radiation. 

•  The  value  of  ceramic  packages  may 
exceed  25  percent  of  the  value  of  the 
integrated  circuit.  Packages  increase  in 
cost  and  importance  as  chips  contain 
more  information,  operate  faster  and 
generate  more  heat. 

•  Most  packages  are  custom-designed 
in  an  intimate  collaboration  between 
package  manufacturer  and  customer. 
Most  of  the  process  is  conducted  in 
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clean  room  facilities  to  keep  dust  and 
other  potential  contaminants  from 
adulterating  the  product. 

•  Both  the  complexity  of  design  and 
difHculty  of  manufacturing 
semiconductor  packages  outstrip  one's 
usual  understanding  of  "packages"  as 
being  merely  low-technology 
dispensable  material.  In  their  function, 
semiconductor  packages  are  roughly 
comparable  to  a  person's  nervous 
system  "interconnecting"  the  person's 
(or  semiconductor  device's)  brain  (or 
integrated  circuit)  with  the  rest  of  its 
system,  as  well  as  protecting  its  internal 
organs. 

•  Different  package  specifications  are 
used  depending  upon  the  sophistication 
of  the  microchip  housed  in  the  package 
and  on  the  device's  intended  use.  One 
semiconductor  producer  reported  to  us. 
for  example,  that  it  employs  over  100 
different  ceramic  packages  to  house  its 
various  semiconductor  products.  Across 
the  industry,  there  are  many  thousands 
of  unique  ceramic  package  products  in 
use. 

•  Design  and  tooling  costs,  in 
particular,  can  be  substantial. 
Comprehensive  design  capability  is 
essential  to  the  ultimate  successful 
manufacture  and  use  of  the  package. 
Green  tape,  the  basic  ceramic  material, 
is  another  critical  determinant  of  a 
company's  capabilities  and  of  the 
ultimate  quality  of  its  production.  Each 
company's  green  tape  formula  is  a 
closely-guarded  secret  consisting  of  a 
unique  recipe  of  inputs  and  resulting  in 
distinctive  shrinkage  during  the 
subsequent  Tiring  process. 

•  In  the  basic  production  flow,  after 
product  design,  green  tape  is  produced 
on  a  tape  casting  machine  or  in  rare 
instances,  brought  in  from  outside 

^sources.  Required  holes  are  punched  in 
the  tape  which  are  then  filled  with  a 
conductive  paste.  The  appropriate 
metallization  pattern  is  screen-printed 
onto  the  tape,  which  is^next  laminated 
together  with  other  tape  if  it  is  to  be  part 
of  a  multi-layer  package.  The  single-  or 
multi-layer  tape  sections  are  then  fired 
at  high  temperature  in  a  kiln.  After 
firing,  leads,  pins  and  other  external 
items  are  added,  and  gold  or  other 
protective  coatings  are  affixed. 

Importance  of  the  Industry  to  National 
Security 

•  Ceramic  semiconductor  packages 
are  a  key  component  of  the 
microelectronic  element  of  virtually 
every  military  system.  Survey 
respondents  identified  113  distinct 
defense  systems  which  require  ceramic 
packages,  and  industry  experts  were 
unable  to  identify  any  system  which 
does  not  include  this  product. 


•  Systems  using  ceramic  packages 
include:  The  Patriot,  Tomahawk,  and 
Trident  missiles;  the  Tacfire  Artillery 
Fire  Control  System;  the  AEGIS  radar; 
the  Comanche  Helicopter;  the  F-14  and 
F-18  aircraft,  and  the  MlAl  Tank.  In 
addition,  ceramic  packages  are  the 
medium  of  choice  for  latest-generation 
semiconductor  products. 

•  Department  of  Commerce 
microelectronics  indust"y  experts  and 
the  Semiconductor  Industry  Association 
both  estimate  that  direct  and  indirect 
military  consumption  account  for 
approximately  20  percent  of  U.S. 
apparent  consumption  of  ceramic 
packages.  However,  survey  data  show 
that  defense  users  account  for  about  14 
percent  of  U.S.  apparent  consumption  of 
ceramic  packages.  This  discrepancy  can 
be  accounted  for  by  the  lack  of 
information  available  to  package 
producers  about  the  ultimate  end  use  of 
some  of  their  production. 

•  Virtually  all  producers  and 
customers  of  ceramic  packages  state  that 
it  is  extremely  difficult  to  accurately 
estimate  the  percentage  of  ceramic 
packages  they  produce  e  nd/or  use 
which  uUimately  go  to  c  efense  end  use. 
Reasons  cited  include:  production  of 
commercial  and  militan'  products  on 
the  same  line  to  identical  specifications; 
use  of  commercial  products  for  defense 
applications;  and  sale  of 
semiconductors  through  distributors 
who  do  not  report  ultimate  disposition 
to  chip  producers. 

•  Moreover,  survey  data  show  that 
imports  account  for  85  percent  by  value 
and  92  percent  by  units  of  all 
identifiable  defense  shipments.  This 
finding  is  similar  to  that  of  a  1992 
Department  of  Commerce  study  of 
sourcing  patterns  for  thr^e  Naval 
weapon  systems.  That  study  found  that 
ceramic  packages  exhibited  the  highest 
percentage  foreign  sourcing  (in  excess  of 
90  percent)  for  any  of  the  hundreds  of 
manufactured  inputs  into  these  systems. 

Competitive  Factors/Economic  and 
Trade  Data 

•  The  232  statute  directs  us  to 
evaluate  "the  impact  of  foreign 
competition  on  the  economic  welfare  of 
individual  domestic  indjstries  *  *  '  in 
determining  whether  such  weakening  of 
our  internal  economy  may  impair  the 
national  security." 

•  Domestic  customers  rate  Japanese 
suppliers  as  superior  on  a  wide  range  of 
competitive  factors  including:  Breadth 
of  product  line,  historical  performance, 
quality  and  service. 

•  U.S.-owned  firms'  precarious 
competitive  position  is  underscored  by 
tbe  economic  and  trade  data.  By 
virtually  any  measure,  the  U.S.  ceramic 


package  industry's  performance  has 
declined  in  recent  years.  Declines  have 
occurred,  for  example,  in  profitability, 
production,  capacity  and  capacity 
utilization,  employment  and  other 
indicators. 

•  The  eight  domestic  producers 
reporting  lost  $65  million  in  1990  (20 
percent  of  sales),  lost  an  additional  $96 
million  in  1991  (28  percent),  and  lost  a 
further  $90  million  in  1992  (27  percent 
of  sales).  At  least  four  of  these  eight 
firms  were  unprofitable  for  each  of  the 
three  years  of  the  survey  period. 

•  Overall,  U.S.  production  of  ceramic 
packages  declined  60  percent  on  a  unit 
basis  and  24  percent  on  a  value  basis 
between  1990  and  1992.  The  biggest 
declines  occurred  in  high  volume  cerdip 
and  cerpack  product  categories. 
Industry  experts  indicate  that  this  trend 
is  likely  to  continue. 

•  In  1992,  the  average  capacity 
utilization  rate  (all  firms,  all  types)  was 
52  percent  on  a  unit  basis.  Capacity 
utilization  of  non-captive  production 
was  only  25  percent,  however,  and 
capacity  utilization  has  sharply 
decreased  in  1993  for  the  leading 
captive  producer. 

•  In  general,  products  in  which  U.S. 
production  capacity  had  declined 
significantly  had  the  highest  capacity 
utilization  rates,  whereas  products  in 
which  U.S.  capacity  had  increased  had 
low  utilization  rates.  Capacity 
utilization  rates  in  1992  (unit  basis) 
ranged  from  six  percent  for  both  chip 
carriers  with  less  than  50  terminals  and 
other  area  arrays  to  85  percent  for 
cerdip.  By  firm,  capacity  utilization  in 
1992  ranged  from  16  to  81  percent. 

•  U.S.  producers  identified  labor 
cost/training  and  tooling  availability  as 
the  most  important  bottlenecks  to 
ramping  up  to  maximum  production 
capacity. 

•  Surveyed  firms  reported  that 
emplov-ment  fell  21  percent  from  1991 
to  1992,  and  is  expected  to  decrease  an 
additional  seven  percent  in  1993. 
Nevertheless,  two  companies  reported 
having  difficulty  in  acquiring  skilled 
labor,  in  particular  engineers  with 
proper  education  and  experience  in  the 
ceramic  package  process. 

•  Import  penetration  has  increased, 
and  concerns  are  heightened  by  the  high 
degree  of  dependence  (about  two-thirds 
of  consumption)  on  one  foreign 
producer  with  a  limited  number  of 
production  facilities.  The  danger  of 
dependence  on  such  a  concentrated 
supply  can  be  illustrated  by  the 
worldwide  scramble  to  obtain  sufficient 
epoxy  resin  for  plastic  semiconductor 
packages  resulting  firom  the  recent 
explosion  at  Sumitomo's  plant  in 
Ebimo,  Japan. 
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•  Following  this  explosion,  epoxy 
resin  prices  have  sharply  increased.  If 
alternative  sources  of  supply  are  not 
found.  Japanese  companies  or  the 
Japanese  government  may  allocate  the 
limited  supplies  of  epoxy  resin.  As  a 
result,  the  availability  of  epoxy  resin — 
a  commodity  taken  for  granted  a  few 
weeks  ago— could  become  a  pacing  item 
which  will  determine  companies'  ability 
to  produce  and  supply  semiconductor 

devices. 

•  Should  the  supply  of  ceramic 
packages  from  the  dominant  foreign 
producer  be  disrupted  for  whatever 
reason,  semiconductor  companies 
would  be  unable  to  produce 
semiconductor  devices  requiring 
ceramic  packages  for  either  military  or 
advanced  commercial  products. 

•  U.S.  industry  investment  has 
remained  at  20  percent  or  above  of 
shipments  during  the  survey  period, 
exceeding  the  level  in  the  overall  U.S. 
semiconductor  industry.  U.S.  industry 
investment  is  projected  to  drop 
precipitously  in  1993.  however, 
reflecting  decreased  activity  by  two  key 
producers. 

•  Based  on  U.S.  firms*  production 
and  capacity  declines  and  their  tenuous 
financial  condition,  officials  from 
several  leading  U.S.  firms  have  told  us 
that  their  continued  survival  in  the 
ceramic  package  business  is  uncertain. 
Corroborating  this,  leading  U.S. 
government  industry  experts  including 
those  from  the  Navy.  Energy/Sandia  and 
Commerce/NIST  believe  that  survival  of 
the  U.S.-owned  companies  is 
problematic.  The  Commerce/NIST  and 
the  Department  of  the  Navy  electronic 
package  industry  experts  forecast,  for 
example,  that  without  government 
action,  all  U.S.-owned  ceramic  package 
producers  will  exit  the  business  within 
three  to  five  years. 

•  A  major  captive  producer  of 
ceramic  packages  has  just  recently 
begun  to  participate  in  the  merchant 
market.  The  success  of  this  company  in 
commercial  markets  is  as  yet  untested. 

Government  Policies  and  Trade 
Practices 

•  Most  U.S.  producers  and  importers 
did  not  report  ^at  they  had  experienced 
foreign  government  or  company 
anticompetitive  trade  practices  that  had 
affected  their  companies'  economic 
condition  or  hampered  their  ability  to 
supply  U.S.  national  security  needs. 

•  Allegations  were  made  By  some 
companies,  however,  that  foreign 
suppliers  provide  free  up-front  tooling, 
require  bundling  (must  buy  all  or 
nothing  from  one  supplier),  and  that 
foreign  producers  will  not  certify  the 
location  of  manufacture  in  order  to 


avoid  "Buy  America"  provisions  for 
some  weapons  systems.  Further,  one 
respondent  reported  that  it  had  never 
been  able  to  sell  ceramic  packages  in 
Japan  "despite  repeated  efforts"  even  at 
a  time  when  no  competitive  Japanese 
industry  yet  existed. 

•  All  ceramic  package  producers 
reported  having  to  make  some  type  of 
adjustment  to  their  business  practices  to 
meet  U.S.  government  policies.  Most 
complained  of  increased  operating  costs 
resulting  from  environmental  and 
defense  procurement  qualifications  in 
particular.  To  alleviate  this  perceived 
competitive  disadvantage,  most 
producers  recommended  some  type  of 
increased  government  assistant — such 
as  an  R&D  tax  credit,  and  increased 
funding  of  DOD's  Manufacturing 
Technology  (MANTECH)  program. 
Importers  similarly  emphasized  the 
need  to  adjust  to  environmental  and 
defense  procurement  policies. 

National  Security  Production  Capacity 
Issues 

•  Asa  result  of  the  rapidly  changing 
national  security  challenges  facing  this 
country,  the  Department  of  Defense  is 
currently  unable  to  identify  its  exact 
quantitative  requirements  for  ceramic 
semiconductor  packages  during  a 
national  security  emergency. 

•  DOD  states  "that  it  is  important  to 
maintain  a  national  security  capability 
to  produce  semiconductor  ceramic 
packaging,  particularly  custom  packages 
and  those  used  in  space  applications 
and  in  heavily  corrosive  environments." 

•  Survey  respondents  reported 
closing  eight  U.S.  production  lines  since 
January  1991.  The  total  annual 
production  capacity  lost  due  to  these 
closings  was  $354  million,  representing 
39  percent  of  U.S.  production  capacity. 
In  addition,  several  U.S.  producers 
exited  the  ceramic  package  market 
altogether  in  recent  years. 

•  Four  firms  identified  six  planned 
increases  in  domestic  production 
capacity  slated  for  1993  through  1996; 
all  involve  expansions  to  current 
facilities,  rather  than  green  field 
construction.  These  expansions  will 
represent  an  additional  $27  million  of 
U.S.  annual  production  capacity  (less 
than  three  percent  of  the  1992  total). 

•  The  leading  foreign-owned  supplier 
of  ceramic  packages  operates  a  U.S. 
production  facility,  and  also  serves  as 
distributor  for  its  company's  imported 
packages.  In  1992,  88  percent  of  the 
units  and  78  percent  of  the  value  of 
packages  sold  in  the  United  States  by 
this  company  were  imported.  In 
addition,  for  the  packages  built  in  this 
country,  this  supplier  sources  green 
tape — the  critical  unfired  ceramic 


input — and  precision  tooling  from  its 
foreign  parent  and  is  similarly 
dependent  on  its  parent  for  advanced 
design  and  R&D.  This  company  was 
considered  a  reliable  and  high  quality 
supplier  by  both  commercial  and 
defense  customers. 

National  Security  Technology  Issues 

•  The  manufacturing  of  ceramic 
semiconductor  packages  is  a  complex 
multi-step  practice.  The  basic  steps  of 
the  manufacturing  process  are  well 
understood  by  several  companies,  any 
one  of  whom  could  produce  a  certain 
package  given  sufficient  time  and 
money.  Only  very  few  companies, 
however,  have  mastered  the  art  of 
increasing  manufacturing  yields,  and 
are  able  to  reliably  produce  muUiple 
copies  of  a  given  package  at  competitive 
cost  within  tight  delivery  time. 

•  Most  surveyed  firms  confirmed  that 
they  do  not  lack  access  to  technologies 
available  to  their  foreign  competition, 
but  noted  that  it  was  difficult  to 
compete  with  the  major  foreign 
competitor's  market  and  financial  clout. 

•  The  DOD  reported  that  while  they 
are  willing  to  use  plastic  semiconductor 
packages  were  feasible,  a  substantial 
number  of  ceramic  packages  will  be 
required  for  DOD  weapon  systems  for 
the  indefinite  future.  DOD's  continuing 
commitment  to  ceramic  packages  is 
demonstrated  by  the  Advanced 
Research  Projects  Agency's  funding  of 
multi-chip  module  R&D. 

•  Commerce  industry  analysts  further 
expect  that  there  will  continue  to  be 
demand  for  ceramics  in  high-end  and 
next  generation  defense  and  commercial 
semiconductor  products,  and  that  net 
demand  for  ceramic  packages  will 
remain  essentially  unchanged  in  years 
to  come. 

•  Ceramic  package  producers  report 
that  packages  supplied  for  defense  use 
are  generally  more  complex  than  those 
supplied  for  commercial  applications. 
While  a  minority  of  importer/end-users 
agree  with  this  view,  the  majority  state 
that  defense  packages  are  generally  of 
equivalent  complexity.  Commerce 
industry  analysts  note  that  DOD  is 
simultaneously  a  leading  customer  for 
older-generation  technologies  such  as 
cerdip  and  a  leading  customer  for  next- 
generation  technologies  such  as  multi- 
chip  modules  and  hybrids. 

•  Qualification  of  suppliers  is 
generally  performed  by  semiconductor 
and  computer  systems  manufacturers, 
rather  than  by  DOD.  These  companies 
reported  that  qualifying  new  suppliers 
did,  on  balance,  require  more  time  than 
qualifying  existing  suppliers  for  new 
packages.  Reasons  cited  include: 
similarities  between  new  and  already 
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qualified  packages,  and  familiarity  with 
the  supplier's  manufacturing  process. 

•  Commercial  R&D  expenditures  by 
domestic  producers  were  fairly  stable 
from  1990  to  1992,  but  are  forecast  to 
decrease  precipitously  in  1993,  falling 
80  percent  from  $187  million  to  $37 
million.  This  decrease  is  primarily 
accounted  for  by  expected  reductions  by 
the  two  firms  responsible  for  most 
industry  R&D. 

•  Defense  R&D  expenditures  have 
continued  to  increase  over  the  survey 
period,  increasing  from  $1.5  million  in 
1990  to  a  projected  $8  million  in  1993. 
Over  this  period,  however,  defense  R&D 
has  never  represented  more  than  17 
percent  of  industnr  R&D. 

•  Offshore  production  currently 
accounts  for  over  90  percent  of  defense 
end  use  ceramic  packages.  As  noted 
above,  without  remedial  action, 
government  industry  experts  project 
that  all  remaining  U.S.-owned 
producers  will  exit  the  industry  within 
three  to  five  years. 

•  This  dependence  on  foreign  sources 
is  exacerbated  by  the  fact  that  two-thirds 
of  the  packages  consumed  in  the  United 
States  are  provided  by  one  foreign 
company.  If  there  is  a  disruption  of 
shipments  from  this  one  supplier,  U.S. 
economic  and  national  security  could  be 
at  risk. 

(FR  Doc.  93-22374  Filed  9-13-93;  8:45  am] 

BH.LJNQ  CODE  U10-OT-M 


International  Trade  Administration 

[A-122-«22] 

Certain  Corrosion-Resistant  Cartion 
Steel  Flat  Products  from  Canada; 
Initiation  of  Changed  Circumstances 
Antidumping  Duty  Administrative 
Review 

agency:  Import  Administration, 
International  Trade  Administration, 
Department  of  Commerce. 
EFFECTIVE  DATE:  September  14, 1993. 
FOR  FURTHER  INFORMATION  CONTACT: 
Stephen  Jacques  or  Jean  Kemp,  Office  of 
Agreements  Compliance,  Import 
Administration,  International  Trade 
Administration,  U.S.  Department  of 
Commerce,  14th  Street  and  Constitution 
Avenue  NW.,  Washington,  DC  20230; 
telephone:  (202)  482-3793. 
INfTIATION  OF  REVIEW:  In  accordance  with 
section  751(b)  of  the  Tariff  Act  of  1930, 
as  amended  (the  Act),  we  are  initiating 
a  changed  circumstances  review  of  the 
antidumping  duty  order  on  certain 
corrosion-resistant  carbon  steel  flat 
products  from  Canada.  (See 
Antidumping  Duty  Orders:  Certain 
Corrosion-Resistant  Carbon  Steel  Flat 


Products  and  Certain  Cut-to-Length 
Carbon  Steel  Plate  from  Canada,  58  FR 
44162,  August  19, 1993.) 

On  August  31, 1993,  National  Steel 
Corporation  (National),  a  petitioner  in 
the  above-referenced  G3se,  filed  a 
request  for  review  purf^uant  to  section 
751(b)  of  the  Act  and  19  CFR  353.22(f). 
In  the  original  investigation,  the 
Department  verified  that  DNN  (a  joint 
venture  galvanizing  facility  which  is 
owned  by  National,  NICK  Steel  Qbrp.  of 
Japan  (NKK),  and  Dofasco,  Inc. 
(Ciofasco),  a  Canadian  respondent  in  the 
investigation)  did  not  have  sales  of  this 
merchandise  to  the  United  States.  In  its 
request  for  a  review.  National  presented 
evidence  that  DNN  began  producing 
corrosion-resistant  carbon  steel  fiat 
products  for  sale  in  the  United  States 
between  the  time  of  the  end  of  the 
period  of  investigation  and  the  time  of 
our  final  determinations.  Further, 
National  has  presented  evidence 
indicating  that  DNN's  operations 
involve  galvanizing  steel  which  is 
owned  by  its  parent  companies  and  at 
no  time  takes  title  to  the  steel  (i.e.  DNN 
is  engaged  in  a  "tolling"  operation). 
Therefore,  DNN  may  he  improperly 
receiving,  on  its  imports  of  tolled 
merchandise,  a  cash  deposit  rate  based 
on  untolled  sales. 

In  accordance  with  19  CFR 
353.22(f)(1)  and  (3),  the  Department  has 
determined  these  facts  constitute 
sufficient  good  cause  and  changed 
circimistances  to  warrant  initiating  a 
changed  circumstances  review  before 
the  end  of  the  second  annual 
anniversary  month  of  the  antidumping 
duty  order. 

The  Department  will  review 
information  covering  the  period  January 
1,1993,  to  June  30, 1993. 

This  notice  is  published  in 
accordance  with  19  CFR  353.22(f)(l)(i). 

Dated:  September  3. 1993. 

loseph  A.  Spetrini, 

Acting  Assistant  Secretary  for  Import 
Administration. 

[FR  Doc.  93-22461  Filed  9-13-93;  8:45  ami 

BILLING  CODE  3910-OS-M 


IA-729-801] 

Final  Determination  cf  Sales  at  Less 
Than  Fair  Value;  Ferrosilicon  From 
Egypt 

AGENCY:  Import  Administration, 
International  Trade  Aiministration, 
Department  of  Commerce. 
EFFECTIVE  DATE:  September  14, 1993. 
FOR  FURTHER  INFORMA  ION  CONTACT: 
Mary  Jenkins  or  Brian  Smith,  Office  of 
Antidimiping  Investigations,  Import 


Administration,  International  Trade 
Administration,  U.S.  Department  of 
Commerce,  14th  Street  and  Constitution 
Avenue,  NW.,  Washington,  DC,  20230, 
at  (202)  482-1756  and  (202)  482-1766. 
respectively. 

FINAL  DETERMINATION:  The  Department  of 
Commerce  (the  Department)  determines 
that  ferrosilicon  from  Egypt  is  being,  or 
is  likely  to  be.  sold  in  the  United  States 
at  less  than  fair  value,  as  provided  in 
section  735  of  the  Tariff  Act  of  1930.  as 
amended  (the  Act)  (19  U.S.C.  1673d). 
The  estimated  margins  are  shown  in  the 
"Continuation  of  Suspension  of 
Liquidation"  section  of  this  notice. 

Case  History 

Since  the  publication  of  our 
affirmative  preliminary  determination 
on  June  28, 1993  (58  FR  34564).  the  only 
event  which  has  occurred  is  that 
petitioners  submitted  a  case  brief  on 
August  10, 1993. 

Scope  of  Investigation 

The  product  covered  by  this 
investigation  is  ferrosilicon.  a  ferroalloy 
generally  containing,  by  weight,  not  less 
than  four  percent  iron,  more  than  eight 
percent  but  not  more  than  96  percent 
silicon,  not  more  than  10  percent 
chromium,  not  more  than  30  percent 
manganese,  not  more  than  three  percent 
phosphorous,  less  than  2.75  percent 
magnesium,  and  not  more  than  10 
percent  calcium  or  any  other  element. 

Ferrosilicon  is  a  ferroalloy  produced 
by  combining  silicon  and  iron  through 
smelting  in  a  submerged-arc  furnace. 
Ferrosilicon  is  used  primarily  as  an 
alloying  agent  in  the  production  of  steel 
and  cast  iron.  It  is  also  used  in  the  steel 
industry  as  a  deoxidizer  and  a  reducing 
agent,  and  by  cast  iron  producers  as  an 
inoculant. 

Ferrosilicon  is  differentiated  by  size 
and  by  grade.  The  sizes  express  the 
maximum  and  minimum  dimensions  of 
the  lumps  of  ferrosilicon  found  in  a 
given  shipment.  Ferrosilicon  grades  are 
defined  by  the  percentages  by  weight  of 
contained  silicon  and  other  minor 
elements.  Ferrosilicon  is  most 
commonly  sold  to  the  iron  and  steel 
industries  in  standard  grades  of  75 
percent  and  50  percent  ferrosilicon. 

Calcium  silicon,  ferrocalcium  silicon, 
and  magnesium  ferrosilicon  are 
specifically  excluded  from  the  scope  of 
this  investigation.  Calcium  silicon  is  an 
alloy  containing,  by  weight,  not  more 
than  five  percent  iron,  60  to  65  percent 
silicon  and  28  to  32  percent  calcium. 
Ferrocalcium  silicon  is  a  ferroalloy 
containing  by  weight,  not  less  than  four 
percent  iron,  60  to  65  percent  silicon, 
and  more  than  10  percent  calcium. 
Magnesium  ferrosilicon  is  a  fierroalloy 
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containing,  by  weight,  not  less  than  four 
percent  iron,  not  more  than  55  percent 
silicon,  and  not  less  than  2.75  percent 
magnesium. 

Ferrosilicon  is  classifiable  under  the 
following  subheadings  of  the 
Harmonized  Tariff  Schedule  of  the 
United  States  (HTSUS):  7202.21.1000. 
7202.21.5000,  7202.21.7500. 
7202.21.9000.  7202.29.0010.  and 
7202.29.0050.  The  HTSUS  subheadings 
are  provided  for  convenience  and 
customs  purposes.  Our  written 
description  of  the  scope  of  this 
investigation  is  dispositive. 

Period  of  Investigation 

The  period  of  investigation  (POI)  is 
July  1. 1992.  through  December  31, 
1992. 

Best  Information  Available  (BIA) 

We  have  determined,  in  accordance 
with  section  776(c)  of  the  Act.  that  the 
use  of  BIA  is  appropriate  for  sales  of  the 
subject  merchandise  in  this 
investigation.  In  deciding  to  use  BIA, 
section  776(c)  provides  that  the 
Department  may  take  into  account 
whether  the  respondent  was  able  to 
produce  information  requested  in  a 
timely  manner  and  in  the  form  required. 
In  this  case,  the  exporter  of  ferrosilicon 
from  Egypt,  the  Egyptian  Ferroalloy 
Company  (EFACO),  did  not  respond  to 
any  reouest  for  information. 

As  BIA,  we  are  assigning  the  highest 
margin  among  the  margins  in  the 
petition,  in  accordance  with  the  two- 
tiered  BIA  methodology  under  which 
the  Department  imposes  the  most 
adverse  rate  up>on  those  respondents 
who  refuse  to  cooperate  or  otherwise 
significantly  impede  the  proceeding, 
and  as  outlined  in  the  Final 
Determinations  of  Sales  at  Less  than 
Fair  Value:  Antifriction  Bearings  (Other 
Than  Tapered  Roller  Bearings  and  Parts 
Thereof  from  the  Federal  Republic  of 
Germany,  Italy,  Japan,  Romania. 
Sweden,  Thailand,  and  the  United 
Kingdom  (54  FR  18992, 19033,  May  3. 
1989);  and  as  upheld  in  Krupp  Stahl 
AG.  et  al  v.  U.S..  Shp  Op.  93-84  (OT 
May  24, 1993). 

Continuation  of  Suspension  of 
Liquidation 

In  accordance  with  section  733(d)(1) 
(19  U.S.C.  1673b(d)(l))  of  the  Act.  we 
are  directing  the  U.S.  Customs  Service 
to  continue  to  suspend  liquidation  of  all 
entries  of  ferrosilicon  from  Egypt,  as 
defined  in  the  "Scope  of  Investigation" 
section  of  this  notice,  that  are  entered, 
or  withdrawn  from  warehouse,  for 
consumption  on  or  after  the  date  of 
publication  of  this  notice  in  the  Federal 
Register. 


The  Customs  Service  shall  require  a 
cash  deposit  or  posting  of  a  bond  equal 
to  the  estimated  margin  amount  by 
which  the  foreign  market  value  of  the 
subject  merchandise  exceeds  the  United 
States  price  as  shown  below.  The 
suspension  of  liquidation  will  remain  in 
effect  until  further  notice. 


Manufacturer/producer/exporter 

Weighted 

average 

margin  per- 

cert 

The  Egyptian  FerroaHoy  Com- 
pany  

AU  Others 

90.50 
90.50 

International  Trade  Conunission  (ITQ 
Notification 

In  accordance  with  section  735(d)  of 
the  Act.  we  have  notified  the  ITC  of  our 
determination- 
Notification  to  Interested  Parties 

This  notice  also  serves  as  the  only 
reminder  to  parties  subject  to 
administrative  protective  order  (APO)  of 
their  responsibility  covering  the  return 
or  destruction  of  proprietary 
information  disclosed  under  APO  in 
accordance  with  19  CFR  353.35(d). 
Failure  to  comply  is  a  violation  of  the 
APO.  See  19  CFR  353.35(e). 

This  notice  is  published  pursuant  to 
section  735(d)  of  the  Act  and  (19  U.S.C 
1673d(d))  and  19  CFR  353.20(a). 

Dated:  September  7. 1993. 
Joseph  A.  Spetrini, 

Acting  Assistant  Secretary  for  Import 

Administration. 

(PR  Doc.  93-22462  Filed  9-13-93;  8:45  am) 

BILUNO  COOe  U10-OS-P 


[C-635-001I 

Cotton  Shop  Towels  From  Pakistan; 
Final  Results  of  Countervailing  Duty 
Administrative  Review 

AGENCY:  International  Trade 
Administration/Import  Administration, 
Department  of  Commerce. 
action:  Notice  of  Final  Results  of 
Countervailing  Duty  Administrative 
Review. 

SUMMARY:  On  June  8, 1993.  the 
Department  of  Commerce  published  the 
preliminary  results  of  its  administrative 
review  of  the  countervailing  duty  order 
on  cotton  shop  towels  from  Paldstan. 
We  have  now  completed  that  review 
and  determine  the  net  subsidy  to  be 
12.46  percent  ad  valorem  during  the 
period  January  1, 1991  through 
December  31. 1991. 
EFFECTIVE  DATE:  September  14. 1993. 


FOR  FURTHER  MFORMATION  CONTACT: 
Patricia  W.  Stroup  or  Maria  MacKay, 
Office  of  Countervailing  Compliance, 
International  Trade  Administration, 
U.S.  Department  of  Commerce, 
Washington.  DC  20230;  telephone:  (202) 
482-0983. 

SUPPLEMENTARY  INFORMATION: 

Backgroond 

On  June  8. 1993,  the  Department  of 
Commerce  (the  Department)  published 
in  the  Federal  Register  (58  FR  32104) 
the  preliminary  results  of  its 
administrative  review  of  the 
countervailing  duty  order  on  cotton 
shop  towels  from  Pakistan  (49  FR  8974; 
March  9. 1984).  The  Department  has 
now  completed  that  administrative 
review  in  accordance  with  section  751 
of  the  Tariff  Act  of  1930.  as  amended 
(the  Act). 

Scope  of  Review 

Imports  covered  by  this  review  are 
shipments  of  Pakistani  cotton  shop 
towels.  This  merchandise  is  classifiable 
under  item  number  6307.10.20  of  the 
Harmonized  Tariff  Schedule  (HTS).  The 
HTS  item  number  is  provided  for 
convenience  and  Customs  purposes. 
The  written  description  remains 
dispositive. 

The  review  covers  the  period  January 
1. 1991  throu^  December  31, 1991,  and 
five  programs: 

(1)  Export  Financing; 

(2)  Excise  Tax,  Sales  Tax  and  Customs 
Duty  Rebate; 

(3)  Income  Tax  Reduction; 

(4)  Import  Duty  Rebate;  and 

(5)  Export  Credit  Insurance. 

Analysis  of  Comments  Received 

We  gave  interested  parties  an 
opportunity  to  comment  on  the 
preliminary  results.  We  received  no 
comments. 

Final  Results  of  Review 

As  a  result  of  our  review,  we 
determine  the  net  subsidy  to  be  12.46 
percent  ad  valorem  for  all  firms  during 
the  period  January  1, 1991  through 
December  31. 1991. 

Therefore,  the  Department  will 
instruct  the  Customs  Service  to  assess 
countervailing  duties  of  12.46  percent  of 
the  f.o.b.  invoice  price  on  all  shipments 
of  this  merchandise  exported  on  or  after 
January  1. 1991  and  on  or  before 
December  31, 1991.  The  Department 
will  also  instruct  the  Customs  Service  to 
collect  a  cash  deposit  of  estimated 
countervailing  duties  of  12.46  percent  of 
the  f.o.b.  invoice  price  on  all  shipments 
of  the  subject  merchandise  from 
Pakistan  entered,  or  withdrawn  from 
warehouse,  for  consumption  on  or  after 
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the  date  of  publication  of  this  notice. 
This  deposit  requirement  shall  remain 
in  effect  until  publication  of  the  final 
results  of  the  next  administrative 
review. 

This  administrative  review  and  notice 
are  in  accordance  with  section  751(a)(1) 
of  the  Act  (19  U.S.C.  1675(a)(1))  and  19 
CFR  355.22. 

Dated:  September  7, 1993. 
Joseph  A.  Spetrini, 

Acting  Assistant  Secretary  for  Import 

Administration. 

|FR  Doc.  93-22463  Filed  9-13-93;  8:45  ami 

BILUNO  CODE  3910-OS-P 


National  Oceanic  and  Atmospheric 
Administration 

Marine  Mammals 

AGENCY:  National  Marine  Fisheries 
Service  (NMFS).  NOAA.  Commerce. 

ACTION:  Notice  of  correction  regarding 
application  for  a  scientific  research 
permit  to  take  marine  mammals 
(P397A). 

SUMMARY:  This  notice  corrects  an 
omission  in  the  final  sentence  of  the 
second  paragraph  of  the  supplementary 
information  section  of  a  notice 
previously  published  in  the  Federal 
Register  on  August  31. 1993  (58  FR 
45881).  This  sentence  is  revised  as 
follows: 

The  proposed  activities  will  be 
conducted  in  Hawaiian  and  Alaskan 
waters  over  a  5-year  f)eriod. 

ADDRESSES:  The  application  and  related 
documents  are  available  for  review 
upon  vkTitten  request  or  by  appointment 
in  the  following  office{s):  Permits 
Division,  Office  of  Protected  Resources. 
NMFS,  1335  East-West  Highway,  room 
7324.  Silver  Spring,  MD  20910  (301/ 
713-2289); 

Director,  Alaska  Region,  NMFS,  709 
West  9th  Street,  Federal  Building, 
Juneau,  AK  99802  (909/586-7233);  and 

Director.  Southwest  Region,  NMFS, 
501  West  Ocean  Boulevard,  suite  4200, 
Long  Beach,  CA  90802-4213  (310/980- 
4016). 

Dated:  September  8, 1993. 
William  W.  Fox,  Jr.. 

Director,  Office  of  Protected  Resources, 

National  Marine  Fisheries  Service. 

|FR  Doc.  93-22367  Filed  9-13-93;  8:45  am) 

BILUNO  CODE  361fr-22-M 


COMMTTTEE  FOR  THE 
IMPLEMENTATION  OF  TEXTILE 
AGREEMENTS 

Extension  of  an  Import  Limit  for 
Certain  Cotton  and  Man- Made  Fiber 
Textile  Products  Produced  or 
Manufactured  in  Oman 

September  8. 1993.         ' 
AGENCY:  Committee  for  the 
Implementation  of  Textile  Agreements 
(CITA). 

ACTION:  Issuing  a  directive  to  the 
Commissioner  of  Customs  extending  a 
limit. 

EFFECTIVE  DATE:  September  21. 1993. 
FOR  FURTHER  INFORMATION  CONTACT: 
Jennifer  Tallarico.  International  Trade 
Specialist,  Office  of  Textiles  and 
Apparel.  U.S.  Department  of  Commerce, 
(202)  482-4212.  For  information  on  the 
quota  status  of  this  limit,  refer  to  the 
Quota  Status  Reports  posted  on  the 
bulletin  boards  of  each  Customs  port  or 
call  (202)  927-5850.  For  information  on 
embargoes  and  quota  re-openings,  call 
(202)  482-3715.  For  information  on 
categories  on  which  consultations  have 
been  requested,  cal  (202)  482-3740. 

SUPPLEMENTARY  INFORMATION: 

Authority:  Executive.  Order  11651  of  March 
3, 1972,  as  amended;  section  204  of  the 
Agricultural  Act  of  1956,  as  amended  (7 
U.S.C.  1854). 

The  United  States  Government  has 
decided  to  continue  the  restraint  limit 
on  Categories  340/340  for  an  additional 
twelve-month  period,  beginning  on 
September  21,  1993  and  extending 
through  September  20. 1994. 
Overshipments  of  he  limit  for  the 
period  ending  Sep  ember  20.  1993  will 
be  charged  to  the  restraint  limit  for  the 
period  beginning  September  21.  1993.  as 
they  are  entered.  As  a  result,  the  limit 
for  the  period  September  21, 1993 
through  September  30,1994  may  close  at 
opening.  Overshipments  of  the  limit  for 
the  period  ending  September  20, 1993, 
totalling  84.778  dozen,  will  be  charged 
against  the  new  limit  for  Oman  340/640 
at  opening  on  September  21,  1993. 

The  United  States  remains  committed 
to  finding  a  solution  concerning  these 
categories.  Should  such  a  solution  be 
reached  in  consultations  with  the 
Government  of  Oman,  further  notice 
will  be  published  in  the  Federal 
Register. 

A  description  of  the  textile  and 
apparel  categories  in  terms  of  HTS 
numbers  is  available  in  the 
CORRELATION:  Textile  and  Apparel 
Categories  with  the  Harmonized  Tariff 
Schedule  of  the  United  States  (see 
Federal  Register  notice  57  FR  54976. 


published  on  November  23. 1992).  Also 

see  57  FR  56329.  published  on 

November  27.  1992;  and  53  FR  12029. 

published  on  March  2.  1993. 

D.  Michael  Hutchinson. 

Acting  Chairman,  Committee  for  the 

Implementation  of  Textile  Agreements. 

Committee  for  the  Implementation  of  Textile 
Agreements 
September  8. 1993. 
Commissioner  of  Customs, 
Department  of  the  Treasury,  Washington,  DC 
20229. 

Dear  Commissioner  Under  the  terms  of 
section  204  of  the  Agricultural  Act  of  1956, 
as  amended  (7  U.S.C.  1854);  and  in 
accordance  with  the  provisions  of  Executive 
Order  11651  of  March  3, 1972.  as  amended, 
you  are  directed  to  prohibit,  effective  on 
Septeml)er  21, 1993,  entry  into  the  United 
States  for  consumption  and  withdrawal  from 
warehouse  for  consumption  of  cotton  and 
man-made  fitier  textile  products  in  Categories 
340/640.  produced  or  manufactured  in  Oman 
and  exported  during  the  twelve-month 
period  beginning  on  Septemt)er  21, 1993  and 
extending  through  September  20, 1994,  in 
excess  of  110.826  dozen. 

Imports  charged  to  this  category  limit  for 
the  period  September  21, 1992  through 
September  20. 1993  shall  be  charged  against 
the  level  of  restraint  to  the  extent  of  any 
unfilled  tuiance.  Goods  in  excess  of  that 
limit  shall  be  subject  to  the  limit  established 
in  this  directive. 

In  carrying  out  the  above  directions,  the 
Commissioner  of  Customs  should  construe 
entry  into  the  United  States  for  consumption 
to  include  entry  for  consumption  Into  the 
Commonwealth  of  Puerto  Rico. 

The  Committee  for  the  Implementation  of 
Textile  Agreements  has  determined  that  this 
action  falls  within  the  foreign  affairs 
exception  of  the  rulemaking  provisions  of  5 
U.S.C.  553(aKl). 

Sincerely, 

D.  Michael  Hutchinson, 
Acting  Chairman,  Committee  for  the 
Implementation  of  Textile  Agreements. 
jFR  Doc.  93-22458  Filed  9-13-93;  8:45  ami 

BtLUNG  COOE  3S10-OR-F 


Amendment  of  Import  Limits,  Restraint 
Periods  and  Visa  Requirements  for 
Certain  Cotton  and  Man-Made  Fiber 
Textile  Products  Produced  or 
Manufactured  in  Pakistan 

September  8,  1993. 
AGENCY:  Committee  for  the 
Implementation  of  Textile  Agreements 
(OTA). 

ACTION:  Issuing  a  directive  to  the 
Commissioner  of  Customs  amending 
limits,  restraint  periods  and  visa 
requirements. 

EFFECTIVE  DATE:  September  15,  1993. 
FOR  FURTHER  INFORMATION  CONTACT: 
Anne  Novak.  International  Trade 
Specialist.  Office  of  Textiles  and 
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Apparel,  U.S.  Department  of  Commerce. 
(202)  482-4212.  For  information  on  the 
quota  status  of  these  limits,  refer  to  the 
Quota  Status  Reports  posted  on  the 
bulletin  boards  of  each  Customs  port  or 
call  (202)  927-6714.  For  information  on 
embargoes  and  quota  re-openings,  call 
(202) 482-3715. 

SUPPLEMENTARY  INFORMATION: 

Authority:  Executive  Order  11651  of  March 
3.  1972,  as  amended;  section  204  of  the 
Agricultural  Act  of  1956,  as  amended  (7 
U.S.C.  1854). 

In  a  Memorandum  of  Understanding 
(MOU)  dated  August  19.  1993.  the 
Governments  of  the  United  States  and 
Pakistan  agreed  to  increase  the  current 
specific  limit  for  Category  219  and 
establish  specific  limits  for  Categories 
314.  334/634  and  335/635  for  the  1993 
agreement  year. 

In  the  letter  published  below,  the 
Chairman  of  CITA  directs  the 
Commissioner  of  Customs  to  amend  the 
existing  limits  and  restraint  periods  for 
the  new  restraint  period  beginning  on 
lanuary  1.  1993  and  extending  through 
December  31. 1993.  Also,  the  existing 
visa  requirements  are  being  amended  to 
include  coverage  of  merged  Categories 
334/634  and  335/635. 

A  description  of  the  textile  and 
apparel  categories  in  terms  of  HTS 
numbers  is  available  in  the 
CORRELATION:  Textile  and  Apparel 
Categories  with  the  Harmonized  Tariff 
Schedule  of  the  United  States  (see 
Federal  Register  notice  57  FR  54976, 
published  on  November  23.  1992).  Also 
see  48  FR  25257.  published  on  June  6. 
1983;  57  FR  56904.  published  on 
December  1. 1992:  58  FR  15486. 
published  on  March  23,  1993;  58  FR 
19656.  published  on  April  15.  1993;  58 
FR  33085.  published  on  June  15.  1993; 
58  FR  33259.  published  on  June  16. 
1993;  and  58  FR  33257,  published  on 
June  16.  1993. 

The  letter  to  the  Commissioner  of 
Customs  and  the  actions  taken  pursuant 
to  it  are  not  designed  to  implement  all 
of  the  provisions  of  the  MOU.  but  are 
designed  to  assist  only  in  the 
implementation  of  certain  of  its 
provisions. 
D.  Michael  Hutchinson, 
Acting  Chairwan.  Committee  for  the 
Implementation  of  Textile  Agreements. 

Conunittee  for  the  Implementation  of  Textile 
,\greements 
Septembers,  1993. 
Q)mmissioner  of  Customs, 
Department  of  the  Treasury.  Washington,  DC 
20229. 
Dear  Commissioner  This  directive 
amends,  but  does  not  cancel,  the  directives 
issued  to  you  on  November  25, 1992,  as 
amended  (April  9. 1993;  |une  9, 1993;  and 


lune  10, 1993),  and  March  18, 1993,  by  the 
Chairman,  Committee  for  the  Implementation 
of  Textile  Agreements.  Those  directives 
concern  imports  of  ctTluin  cotton  and  man- 
made  fiber  textile  products,  produced  or 
manufactured  in  Pakistan  and  exported 
during  1993. 

Effective  on  September  15, 1993,  you  are 
directed,  pursuant  to  a  Memorandum  of 
Understanding  dated  August  19. 1993 
between  the  Governments  of  the  United 
States  and  Pakistan,  to  amend  the  restraint 
periods  for  Categories  314  (March  28,  1993 
through  June  25, 1993;  June  26, 1993  through 
December  31,  1993),  334/634  (February  28, 
1993  through  May  28. 1993;  May  29,  1993 
through  December  31,  1993)  and  335/635 
(May  26,  1993  through  August  23,  1993)  for 
a  new  restraint  period  beginning  on  fannary 
1,  19!i3  and  extending  through  December  31, 
1993  Cntfi^ririHs  314,  334  and  335  shall  nn 
longer  be  subjw:!  to  the  group  limit.  Imjxirt 
charges  shall  be  retained  and  applied  to  the 
new  limits  established  for  the  January  1.  1993 
through  December  31.  1993  restraint  period. 

Also  effective  on  Septemlier  15,  1993,  you 
are  directed  to  amend  the  limits  for  the 
following  categories,  pursuant  to  the  August 
19,  1993  MOU: 


Category 

Twelve-montti  restraint 
limit' 

219  

5,500,000  square  meters. 

314  

4,000.000  square  meters. 

334/634  

335/635  

158,000  dozen. 
244,000  dozen. 

'  Ttie  limits  tiave  not  been  adjusted  to 
account  for  any  imports  exported  after 
December  31.  1992. 

You  are  directed  to  charge  the  following 
amounts  to  Categories  634  and  635  for  the 
import  periods  listed  below: 


Category 

Anwunt  to  be 
ctiarged 

Import  period 

634  

5.247  dozen 

Jan.  1-Feb. 
27.  1993. 

272  dozen 

May  29-^une 
16.  1993. 

635 

53.231  dozen 

Jan.  1-May 
25,  1993. 

2.726  dozen 

May  26-Oune 
16.  1993. 

For  visa  purposes,  you  are  directed, 
effective  on  September  15, 1993,  to  amend 
further  the  directive  dated  May  27. 1983  to 
include  coverage  of  merged  Categories  334/ 
634  and  335/635  for  goods  produced  or 
manufactured  in  Pakistan  and  exported  from 
Pakistan  on  and  after  September  15. 1993. 

Merchandise  in  merged  Categories  334/634 
and  335/635  may  he  accompanied  by  either 
the  appropriate  merged  category  visa  or  the_ 
correct  category  visa  corresponding  to  the 
actual  shipment. 

Shipments  entered  or  withdrawn  from 
warehouse  according  to  this  directive  which 
are  not  accompanied  by  an  appropriate 
ex(>ort  visa  shall  be  denied  entry  and  a  new 
visa  must  be  obtained. 

The  Committee  for  the  Implementation  of 
Textile  Agreements  has  determined  that 
these  actions  fall  within  the  foreign  affairs 


exception  to  the  rulemaking  provisions  of  5 
use  553(a)(1). 
Sincerely, 

D.  Michael  Hutchinson, 

Acting  Chairman.  Committee  for  the 
Implementation  of  Textile  Agreements. 
|FR  Doc.  93-22460  Filed  9-13-93;  8:45  am] 
BH.UNC  COOC  3510-On-F 


Extension  of  an  Import  Limit  for 
Certain  Cotton  and  Man-Made  Fit>er 
Textile  Products  Produced  or 
Manufactured  in  Qatar 

Septembers,  1993. 

AGENCY:  Committee  for  the 
Implementation  of  Textile  Agreements 
(CITA). 

ACTION:  Issuing  a  directive  to  the 
Commissioner  of  Customs  extending  a 
limit. 

EFFECTIVE  DATE:  September  24. 1993. 

FOR  FURTHER  INFORMATION  CONTACT: 
Jennifer  Tallarico.  International  Trade 
Specialist.  Office  of  Textiles  and 
Apparel.  U.S.  Department  of  Commert:e, 
(202)  482-4212.  For  information  on  the 
quota  .status  of  this  limit,  refer  to  the 
Quota  Status  Reports  posted  on  the 
bulletin  boards  of  each  Customs  port  or 
call  (202)  927-5850.  For  information  on 
embargoes  and  quota  re-openings,  call 
(202)  482-3715.  For  information  on 
categories  on  which  consultations  have 
been  requested,  call  (202)  482-3740. 

SUPPLEMENTARY  INFORMATION: 

Authority:  Executive  Order  11651  of  March 
3,  1972.  as  amended;  section  204  of  the 
Agricultural  Act  of  1956.  as  amended  (7 
U.S.C  1854). 

The  United  States  Government  has 
decided  to  continue  the  restraint  limit 
on  Categories  341/641  for  an  additional 
twelve-month  period,  beginning  on 
September  24. 1993  and  extending 
through  September  23, 1994. 

The  United  States  remains  committed 
to  finding  a  solution  concerning  these 
categories.  Should  such  a  solution  be 
reached  in  consultations  with  the 
Government  of  Qatar,  further  notice  will 
be  published  in  the  Federal  Register. 

A  description  of  the  textile  and 
apparel  categories  in  terms  of  HTS 
numbers  is  available  in  the 
CORRELATION:  Textile  and  Apparel 
Categories  with  the  Harmonized  Tariff 
Schedule  of  the  United  States  (see 
Federal  Register  notice  57  FR  54976. 
published  on  November  23, 1992).  Also 
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see  57  FR  54222,  published  on 
November  17, 1992. 
D.  Michael  Hutchinson, 

Acting  Chairman,  Committee  for  the 
Implementation  of  Textile  Agreements. 

Committee  for  the  Implementation  of  Textile 
Agreements 

September  8, 1993. 
Commissioner  of  Customs, 
Department  of  the  Treasury,  Washington,  DC 
20229. 

Dear  Commissioner  Under  the  terms  of 
section  204  of  the  Agricultural  Act  of  1956, 
as  amended  (7  U.S.C.  1854);  and  in 
accordance  with  the  provisions  of  Executive 
Order  11651  of  March  3. 1972.  as  amended, 
you  are  directed  to  prohibit,  effective  on 
September  24. 1993,  entry  into  the  United 
States  for  consumption  and  withdrawal  from 
warehouse  for  consumption  of  cotton  and 
man-made  fiber  textile  products  in  Categories 
341/641,  produced  or  manufactured  in  Qatar 
and  exported  during  the  twelve-month 
period  beginning  on  September  24, 1993  and 
extending  through  September  23, 1994,  in 
excess  of  106,094  dozen. 

Imports  charged  to  this  category  limit  for 
the  period  September  24, 1992  through 
September  23, 1993  shall  be  charged  against 
the  level  of  restraint  to  the  extent  of  any 
unfilled  balance.  Goods  in  excess  of  that 
limit  shall  be  subject  to  the  limit  established 
in  this  directive. 

In  carrying  out  the  above  directions,  the 
Commissioner  of  Customs  should  construe 
entry  into  the  United  States  for  consumption 
to  include  entry  for  consiunption  into  the 
Commonwealth  of  Puerto  Rico. 

The  Committee  for  the  Implementation  of 
Textile  Agreements  has  determined  that  this 
action  &lls  within  the  foreign  affairs 
exception  of  the  rulemaking  provisions  of  5 
U.S.C  553(a)(1). 

Sincerely, 
D.  Michael  Hutchinson, 
Acting  Chairman,  Committee  for  the 
Implementation  of  Textile  Agreements. 
IFR  Doc.  93-22459  Filed  9-13-93;  8:45  am) 
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DEPARTMENT  OF  DEFENSE 

Department  of  the  Army 

Office  of  the  Secretary  of  the  Army; 
Notice  of  Intent  To  Prepare 
Environmental  Impact  Analyses  for 
Base  Realignment  Actions 

AGENCY:  Department  of  the  Army,  DOD. 
ACTION:  Notice  of  intent. 

SUMMARY:  The  Defense  Base  Closure  and 
Realignment  Commission  was  mandated 
by  Public  Law  101-510,  the  Defense 
Base  Closure  and  Realignment  Act  of 
1990,  to  recommend  military 
installations  for  realignment  and 
closure.  The  Commission's 
recommendations  were  included  in 
their  1993  report  which  was  presented 


to  the  President  01  July  1, 1993.  The 
President  approved  the  Commission's 
recommendationf  and  they  were 
forwarded  to  the  (Congress  on  July  2, 
1993.  Pubhc  Law  101-510  exempted  the 
decisionmaking  process  of  the 
Commission  in  recommending 
installations  to  be  closed  or  realigned 
from  the  provisions  of  the  National 
Envirormiental  Policy  Act  of  1969. 
However,  the  Department  of  the  Army 
must  still  prepare  environmental  impact 
analyses  to  assess  the  environmental 
effects  of  realignment  on  installations 
receiving  functions  from  other 
installations  and  on  installations  subject 
to  property  disposal.  These  analyses 
will  include  the  cumulative  effects  of 
these  and  other  actions  impacting  the 
installation  during  the  same  timeframe. 
FOR  FURTHER  INFOt^MATlON  CONTACT: 
Please  contact  the  Public  Affairs  Office 
of  the  affected  installation  for  further 
information  regarding  these 
environmental  impact  analyses. 

SUPPLEMENTARY  INFORMATION:  The  Army 
intends  to  prepare  environmental 
impact  analyses  tc  assess  the 
environmental  efl^^^cts  of  the  actions 
listed  below.  The  oublic  will  have  an 
opportunity  to  comment  on  these 
analyses  before  any  action  is  taken  to 
implement  these  rBaligrunent/disposal 
actions. 

A.  Detroit  Arseral,  Michigan, 
receiving:  Elements  from  the  Belvoir 
Research  and  Development  Center,  Fort 
Belvoir,  Virginia. 

B.  Fort  Jackson.  South  Carolina, 
receiving:  Chaplai  i  School  from  Fort 
Monmouth,  New  J  jrsey. 

C.  Fort  Monmouth,  New  Jersey, 
receiving:  Program  Executive  Office 
(PEO),  Research,  Cevelopment,  and 
Engineering  Cente :•  (RDEC),  and 
material  managem  jnt  elements  from 
Vint  Hill  Farms  Station,  Virginia,  as 
well  as  tenants  of  the  Evans  Subpost 
and  the  leased  CECOM  office  building 
in  Tinton  Falls.  New  Jersey. 

D.  Fort  Monmou'.h,  New  Jersey, 
disposal:  Excess  fa:ulities  and  real 
property  at  main  post  and  Charles  Wood 
Subpost;  all  facilities  and  real  property 
at  Evans  Subpost. 

E.  Letterkenny  Army  Depot, 
Pennsylvania,  rece  ving:  depot-level 
tactical  missile  maintenance  workload 
of  the  Department  (if  Defense. 

F.  Red  River  Anr  y  Depot,  Texas, 
receiving:  Depot  maintenance  workload 
from  Tooele  Army  Depot,  Utah. 

G.  Tobyhanna  Army  Depot, 
Pennsylvania,  receiving:  Depot 
maintenance  workload  from  Tooele 
Army  Depot,  Utah,  and  the  maintenance 
and  repair  functions  of  the  Intelligence 


Materiel  Management  Center,  Vint  Hill 
Farms  Station,  Virginia. 

H.  Tooele  Army  Depot,  Utah, 
disposal:  Excess  facilities  and  real 
property  not  required  to  support  the 
conventional  and  chemical  munitions 
mission. 

I.  Vint  Hill  Farms  Station,  Virginia, 
disposal:  All  facilities  and  real  property. 

Dated:  September  8, 1993. 
Lewis  D.  Walker. 

Deputy  Assistant  Secretary  of  the  Army 
(Environment,  Safety  and  Occupational 
Health  OASA  (ILS-E). 

{PR  Doc.  93-22467  Filed  9-13-93,  8:45  ami 
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DEPARTMENT  OF  EDUCATION 

Office  of  Special  Education  and 
Rehabilitative  Services 

[CFOA  No.:  84.180A] 

Technology,  Educational  Media,  and 
Materials  for  Individuals  With 
Disabilities  Program;  Inviting 
Applications  for  New  Awards  for  Fiscal 
Year  (FY)  1994 

Purpose  of  Program:  To  support 
projects  and  centers  for  advancing  the 
availability,  quality,  use,  and 
effectiveness  of  technology,  educational 
media,  and  materials  in  the  education  of 
children  and  youth  with  disabilities  and 
the  provision  of  early  intervention 
services  to  infants  and  toddlers  with 
disabilities. 

This  notice  supports  the  National 
Education  Goals  by  improving 
understanding  of  how  to  enable 
children  and  youth  with  disabilities  to 
reach  higher  levels  of  academic 
achievement. 

Eligible  Applicants:  Institutions  of 
higher  education.  State  and  local 
educational  agencies,  public  agencies, 
and  private  nonprofit  or  for-profit 
organizations. 

Applicable  Regulations:  (a)  The 
Education  Department  General 
Administrative  Regulations  (EDGAR)  in 
34  CFR  parts  74,  75,  77,  79,  80,  81.  82, 
85,  and  86;  and  (b)  The  regulations  for 
this  program  in  34  CFR  part  333. 

Applications  Available:  October  29, 
1993. 

Deadline  for  Transmittal  of 
Applications:  January  7,  1994. 

Deadline  for  Intergovernmental 
Review:  March  9, 1994. 

Available  Funds:  $1,250,000. 

Estimated  Average  Size  of  Awards: 
$250,000  for  the  first  12  months  of  the 
projects.  Multi-year  projects  are  likely  to 
be  level  funded  unless  there  are 
increases  in  costs  attributable  to 
significant  changes  in  activity  level. 
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■  Estimated  Number  of  Awards:  5. 

Note:  The  Department  is  not  bound  by  any 
estimates  in  this  notice. 

Project  Period:  Up  to  36  months. 

Priority:  The  priority  Organizational 
Support  and  Professional  Development 
in  the  Use  of  Technology,  media,  and 
Materials  with  Children  and  Youth  with 
Disabilities  in  the  notice  of  flnal  priority 
for  this  program,  published  elsewhere  in 
this  issue  of  the  Federal  Register 
applies  to  this  competition. 

For  Technical  Information  Contact: 
Dr.  David  Malouf,  U.S.  Department  of 
Education,  400  Maryland  Avenue,  SW., 
room  3521,  Switzer  Building, 
Washington.  DC  20202-2640. 
Telephone:  (202)  205-8111.  Individuals 
who  use  a  telecommunications  device 
for  the  deaf  (TDD)  may  call  the  Federal 
Information  Relay  Service  (FIRS)  at  1- 
800-877-8339  between  8  a.m.  and  8 
p.m.  Eastern  time,  Monday  through 
Friday. 

For  Applications  and  General 
Information  Contact:  Requests  for 
applications  and  general  information 
should  be  addressed  to:  Darlene 
Crumblin,  U.S.  Department  of 
Education,  400  Maryland  Avenue,  SW.. 
room  3525,  Switzer  Building, 
Washington.  DC  20202-2641. 
Telephone:  (202)  205-9864. 

Individuals  who  use  a 
telecommunications  device  for  the  deaf 
(TDD)  may  call  the  Federal  Information 
Relay  Service  (FIRS)  at  1-800-877-8339 
between  8  a.m.  and  8  p.m.  Eastern  time, 
Monday  through  Friday. 

Program  Authority:  20  U.S.C.  1461. 

Dated:  Septeml)er  9, 1993. 
Andrenv  Pepin, 

Acting  Assistant  Secretary.  Office  of  Special 
Education  and  Rehabilitative  Services. 
IFR  Doc.  93-22435  Filed  9-13-93;  8:45  am) 
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[CFDA  No.:  84.078C] 

Postsecondary  Education  Programs 
for  Individuals  Witti  Disabilities; 
Inviting  Application  for  New  Awards 
for  Fiscal  Years  (FY)  1994  and  1995 

Purpose  of  Program:  To  provide 
assistance  for  the  development, 
operation,  and  dissemination  of 
specially  designed  model  programs  of 
postsecondary,  vocational,  technical, 
continuing,  or  adult  education  for 
individuals  with  disabilities. 

This  notice  supports  National 
Education  Goal  5  by  assisting  students 
with  disabilities  in  developing 
competitive  workplace  skills  through 
improved  services  and  better  trained 
service  providers. 

Eligible  Applicants:  State  educational 
agencies,  institutions  of  higher 
education,  junior  and  community 
colleges,  vocational  and  technical 
institutions,  and  other  appropriate 
nonprofit  educational  agencies. 

Deadline  for  Transmittal  of 
Applications:  February  4,  1994. 

Deadline  for  Intergovernmental 
Review:  April  4,  1994. 

Applications  Available:  October  20, 
1993. 

Available  Funds:  $700,000. 

Estimated  Range  of  Awards:  $90,000- 
110,000. 

Estimated  Size  of  Awards:  $100,000. 

Estimated  Number  of  Awards:  7. 

Note:  The  Department  is  not  bound  by  any 
estimates  in  this  notice. 

Project  Period:  Up  to  36  months. 

Applicable  Regulations:  (a)  The 
Education  Department  General 
Administrative  Regulations  (EDGAR)  in 
34  CFR  parts  74,  75,  77.  79.  80.  81.  82, 
85,  and  86;  and  (b)  The  regulations  for 
this  program  in  34  CFR  part  338. 

Priority:  The  priority  in  the  notice  of 
final  authority  for  this  program,  as 
published  elsewhere  in  this  issue  of  the 
Federal  Register  applies  to  this 
competition. 

For  Applications:  To  request  an 
application,  telephone  (202)  205-8485. 


For  Further  Information  Contact: 
Joseph  Clair,  U.S.  Department  of 
Education,  400  Maryland  Avenue.  SW., 
room  4622,  Switzer  Building, 
Washington.  DC  20202-2644. 
Telephone:  (202)  205-9503. 

Individuals  who  use  a 
telecommunications  device  for  the  deaf 
(TDD)  may  call  the  TDD  number  at  (202) 
205-8170. 

Program  Authority:  20  U.S.C.  1424a. 
Dated:  September  9. 1993. 
Judith  E.  Heumann, 

Assistant  Secretary,  Office  of  Special 
Education  and  Rehabilitative  Services. 
[PR  Doc.  93-22437  Filed  9-13-93;  8:45  ami 
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DEPARTMENT  OF  ENERGY 

Office  of  Hearings  and  Appeals 

Cases  Filed  During  the  Week  of  August 
6  Through  August  13, 1993 

During  the  Week  of  August  6  through 
13, 1993,  the  appeal  and  the 
applications  for  other  relief  listed  in  the 
Appendix  to  this  Notice  were  filed  with 
the  Office  of  Hearings  and  Appeals  of 
the  Department  of  Energy. 

Under  DOE  procedural  regulations,  10 
CFR  part  205,  any  person  who  will  be 
aggrieved  by  the  DOE  action  sought  in 
these  cases  may  file  written  comments 
on  the  application  within  ten  days  of 
service  of  notice,  as  prescribed  in  the 
procedural  regulations.  For  purposes  of 
the  regulations,  the  date  of  service  of 
notice  is  deemed  to  be  the  date  of 
publication  of  this  Notice  or  the  date  of 
receipt  by  an  aggrieved  person  of  actual 
notice,  whichever  occurs  first.  All  such 
comments  shall  be  filed  with  the  Office 
of  Hearings  and  Appeals,  Department  of 
Energy,  Washington,  D.C.  20585. 

Dated:  September  3. 1993. 
George  B.  Breznay, 

Director,  Office  of  Hearings  and  Appeals. 


List  of  Cases  Received  by  the  Office  of  Hearings  and  Appeals 

[Week  of  August  6  ttvough  August  13.  1993] 


Date 

Name  and  Location  of  Applicant 

Case  No. 

Type  of  Submission 

Aug. 

9.  1993  ... 

Farmers      Union      Elevator      Company. 
Moundndge,  KS. 

RR272-110 

Request  for  Modification/Rescission  in  ttie  Cnide  Oil  Re- 
fund Proceeding.  If  granted:  The  June  8.  1993  Decision 
and  Order  (Case  No.  RF272-81889)  issued  to  Farmers 
Union  Elevator  Company  would  be  modified  regarding 
the  firm's  applicatton  for  refund  submitted  in  the  Crude 
Oil  Refund  Proceeding. 

Aug. 

11,1993  . 

Sandia  National  Laboratories.  Albuquerque. 
NM. 

LWZ-0021 

Intertocutory  Order.  If  granted:  The  request  for  a  hearing 
by  an  alleged  whistlebtower.  RonaM  Sorri  (Case  No. 
LWA-0001)  would  be  dismissed. 

.^ 
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List  of  Cases  Received  by  the  Office  of  Hearings  and  Appeals— Continued 

[Week  o(  August  6  thnxigh  August  13,  1993) 


Date 

Name  and  Location  of  Appltcant 

Case  No. 

Type  ot  Submisston 

Aug.  12, 1993  . 
Aug  12.  1993  . 

Depaftment  ol  Veteran  Atfatrs,  Washington, 

DC- 
Milton  L  Loeb,  Atouquefque,  NM 

RR272-111 
LFA-0313 

Request  fof  ModificatiofVRescisston  in  the  Cnjde  Oil  Re- 
fund Proceeding.  If  granted:  The  July  13,  1993  Decision 
and  Order  (Case  No.  RF272-89357)  issued  to  the  De- 
partrnent  of  Veteran  Affairs  would  be  modified  regard- 
ing ttie  state's  application  for  refurxl  submitted  in  tfie 
Cnjde  Oil  Refund  Proceeding. 

Appeal  of  an  Information  Request  Dental  (f  granted;  The 
July  12,  1993  Freedom  of  Information  Request  Denial 
issued  by  the  Albuquefqi.M>  Field  Offce  wouid  be  re- 
scinded, and  Milton  L.  Loeb  wcxM  receive  access  to 
computer  software  used  by  the  Department  of  Energy. 

Refund  Applic/  tkdns  Received 

[Week  ol  August  6  Through  August  13,  1993) 


Date  received 

8/5«3  

8/5«3  

a/5/93  „.... 

8/6/93 

S/9m 

8/1(V93 

8/10/93 

8/1  (V93 

8/10/93  

8/10/93  

8/10/93  

8/10«3  

8/1 0«3  

8/1 0«3  ...„ 

8/6/93  thnj  8/13/ 

93. 
8/6«3thnj8/l3/ 

93. 


Name  of  refund  proceeding/naTie  of  refurtd  applicant 


Case  No. 


ELI'S  Texaco  Service  Cerrter _. 

Walnut  Creek  Guff  „ 

AshlarKJ  Chemical,  Inc. 

Arthur  Ketley's  Texaco  »2 

Mob*  Chemical  Company  „. 

Dameron's  Texaco  

Bonnie's  Grocery „ _ ».. 

Rayne  Caral  Station 

Canal  Econo  Center 

Loreauville  Canal  Service , ~.. 

Moss  Street  Canal *.. 


Latio  Lais  Canal  Statkxi  

Berfrand  Canal  Service  Station 

Rochon's  Comm.  Canal  &  Grocery 

Atlantic  RichfieM  Returxl,  Applications  Received 


Crude  Oil  Refund,  Applications  Received 


RF321-19833 

RF300-21751 

RF351-6 

RF321-19834 

RF351-7 

RF321-19835 

RF346-58 

RF346-59 

RF346-60 

RF346-61 

RF346-62 

RF346-63 

RF346-64 

RF346-65 

RF304-1 4339  thai 

RF304-14380 
RF272-94830  thru 

RF272-94840 


|FR  Doc.  93-22456  Filed  »-13-93;  8:45  am] 

BtLUNG  COOC  •450-01-P 


Finding  of  No  Significant  Impact; 
Consolidation  of  the  Nonnuciear 
Component  Wittiin  ttie  Nuclear 
Weapons  Complex 

AGENCY:  Department  of  Energy. 
ACTION:  Finding  of  no  significant 
impact. 

SUMIMARY:  The  Department  of  Energy 
(DOE)  issues  this  Finding  of  No 
Signiflcant  Impact  (FONSI)  on  its 
proposal  to  consolidate  certain 
nonnuciear  component  manufacturing, 
surveillance,  and  storage  functions  of 
the  Nation's  Nuclear  Weapons  Complex 
(Complex).  This  finding  is  based  on  the 
DOE  "Nonnucl«ar  Consolidation 
Environmental  Assessment"  (EA),  DOE/ 
EA-0792,  June  1993.  which  analyzes  the 
proposed  consolidation  of  these 
nonnuciear  functions  that  DOE  performs 
in  the  Complex.  The  DOE  sites  involved 
in  the  nonnuciear  consolidation 
proposal  are  the  Kansas  pty  Plant  (KCP) 


in  Kansas  City,  Missouri;  Los  Alamos 
National  Laboratory  (LANL)  in  Los 
Alamos,  New  Mexico;  the  Mound  Plant 
(Mound)  in  Miamisburg.  Ohio;  the  Y-12 
Plant  in  Oak  Ridge.  Tennessee;  the 
Pinellas  Plant  (Pinellas)  in  Largo, 
Florida;  the  Rocky  Flats  Plant  (RFP)  in 
Golden,  Colorado;  Sandia  National 
Laboratories,  New  Mexico  (SNL/NM)  in 
Albuquerque,  New  I.4exico;  and  the 
Savannah  River  Site  (SRS)  near  Aiken, 
South  Carolina.  DOE's  proposed  action 
is  to  consolidate  cerain  nonnuciear 
manufacturing  activities  at  KCP. 
relocate  others  to  SRS.  LANL,  and  SNU 
NM,  and  close  out  the  Complex 
missions  at  Mound  end  Pinellas,  and 
Complex  nonnuclea'  missions  at  RFP. 
The  proposed  action  responds  to 
Presidential  initiatives,  including  the 
START  II  Treaty,  to  -educe  the  Nation's 
nuclear  weafwns  sto-kpile,  and  is 
expected  to  achieve  uore  efficient  and 
effective  managemer  t  of  nonnuciear 
functions  within  the  Complex,  while 
also  decreasing  the  long-term  operating 
costs  of  this  aspect  oi'the  Complex.  The 
proposed  action  is  p<u1  of  DOE's  larger 


proposal  to  reconfigure  the  entire 
Complex.  The  remainder  of  this 
reconfiguration  proposal  is  being 
analyzed  in  the  Nuclear  Weapons 
Complex  Reconfiguration  Programmatic 
Environmental  Impact  Statement  (PEIS). 

Based  on  the  analyses  in  the  EA,  DOE 
issued  a  proposed  FONSI  on  July  8, 
1993.  for  a  30-day  public  review  period. 
Twenty-nine  documents  were  received 
from  the  public  which  provided 
comments  on  the  proposed  FONSI  and 
EA.  The  comments  addressed  several 
topics  including:  DOE's  interpretation  of 
the  National  Environmental  Policy  Act 
of  1969  (NEPA)  requirements  (i.e.. 
whether  an  EA  or  environmental  impact 
statement  (EIS)  was  appropriate  for  the 
proposed  action);  existing  waste 
management  and  cleanup  activities  at 
the  DOE  facilities;  socioeconomic  and 
community  issues;  DOE's  mission  as  it 
relates  to  changing  world  events;  and 
the  risks  due  to  consolidation  from 
natural  and  manmade  threats.  The  U.S. 
Environmental  Protection  Agency  also 
reviewed  the  EA  and  proposed  FONSI 
and  submitted  comments  concerning 
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waste  management  at  the  Y-12  Plant 
and  the  Savannah  River  Site.  The 
Kansas  City  Regional  Office  of  the 
Department  of  Housing  and  Urban 
Development  stated  in  its  comment 
letter  that '■*  *   *  no  apparent  adverse 
impacts  were  noted  relating  to  Housing 
and  Urtwn  Development  projects  in  this 
jurisdiction."  The  U.S.  Fish  and 
Wildlife  Service.  Albuquerque  Regional 
OfTice.  indicated  that  no  federally  listed 
endangered  and  threatened  species 
would  be  affected  and  that  review  of 
contamination  issues  would  not  result 
in  significant  impacts  in  New  Mexico: 
the  Service  therefore  concurred  with  the 
proposed  FONSI.  No  other  Federal 
agencies  responded. 

DOE  has  reviewed  the  comments 
received  and  has  concluded  that  no  new 
information  has  been  made  available 
which  would  change  the  determination 
that  the  proposed  action  does  not 
constitute  a  major  Federal  action  within 
the  meaning  of  NEP A.  42  U.S.C.  4321  et 
seq.  Therefore,  an  HS  is  not  required 
and  incorporation  of  the  analysis  of  the 
proposed  nonnuclear  consolidation  into 
the  Reconfiguration  PEIS  is  not 
necessary.  A  summary  of  the  comments 
received,  and  DOE's  response,  is 
provided  in  the  Attachment  to  this 
FONSI. 

COPIES  Of  THE  EA  ANO  FONSt:  Copies  of 
the  EA  and  FONSI  are  available  from: 
Howard  R.  Canter.  U.S.  Department  of 
Energy.  Weapons  Complex 
Reconfiguration  Office.  DF-40.  lOQO 
Independence  Avenue  SW.. 
Washington.  DC  20585. 

The  FONSI.  EA  and  related 
documents  are  also  available  for  public 
review  at  the  IX)E  public  reading  rooms 
li.sted  below. 

California 

U.S.  Department  of  Energy.  San  Francisco 
Operations  Office.  1301  Clay  Street,  room 
700N.  Oakland,  California  94612  (510) 
637-1762 

Colorado 

U.S.  Department  of  Energy.  Rocky  Flats 
Public  Reading  Room,  Front  Range 
Community  College  Library,  3645  West 
12th  Avenue,  Westminster,  Colorado  80030 
(303)  469-4435 

Florida 

U.S.  Department  of  Energy.  Public  Reading 
Room,  Largo  Public  Library  351  East  Bay 
Drive.  Urge.  Flonda  34640  (813)  587-6715 

Idaho 

U.S.  Department  of  Energy,  Idabo  Operations 
Office.  Public  Reading  Room.  1776  Science 
Center  Drive,  Idaho  Falls.  Idaho  83402 
(208) 526-9162 

Nevada 

U.S.  Department  of  Energy.  Nevada 
Operations  Office.  27S3  South  Highland 


Drivtt.  Las  Vegas.  Nevada  89193  (702)  295- 
1274 

Ohio 

U.S.  Department  of  Eneiigy,  Miamisburg 
Library,  DOE  Public  Reading  Room,  35 
South  Fifth  SUeet,  Miamisburg.  Ohio 
45342(513)866-1071 

South  Carolina 

US.  Department  of  Energy  Reading  Rm.. 
University  of  South  Carolina,  Aiken 
Campus,  171  University  Parkway,  Aiken. 
South  Carolina  29801  (80.))  641-3320 

Tennessee 

VS.  Department  of  Energy.  Oak  Ridge 
Operations  Office,  Freedom  of  Information 
Officer,  200  Administration  Road,  room  G- 
209,  Oak  Ridge,  Tennessee  37831  (615) 
576-5765 

Illinois 

U.S.  Department  of  Energy.  Chicago 
Operations  Office.  9800  South  Cass 
Avenue.  Argonne.  Illinois  60439  (708) 
972-2010 

Missouri 

U.S.  Department  of  Energy.  Public  Reading 
Room,  Red  Bridge  Branch,  Mid-Continent 
Public  Library,  11140  Locust  Street,  Kansas 
City,  Missouri  64137  (816)  942-1780 

New  Mexico-Albuquerque 

U.S.  Department  of  Energy,  Public  Reading 
Room,  National  Atomic  Museum,  20358 
Wyoming  SE,  Albuquerque,  New  Mexico 
87185  (505)  845-6670/4378 

New  Mexico-Los  Alamos 

Los  Alamos  National  Laboratory,  Community 
Reading  Room,  1450  Central  Avenue,  suite 
101,  Los  Alamos,  New  Mexico  87545  (505) 
665-2127 

Texas 

U.S.  Department  of  Energy,  Lynn  Library/ 
Learning  Center,  Amarillo  College,  2201 
South  Washington  Street.  Amarillo.  Texas 
79109(806)371-5400 

Washington 

U.S.  Department  of  Energy.  Richland 
Operations  Office,  100  Sprout  Road. 
Richland.  Washington  99352  (509)  376- 
8583 

District  of  Columbia 

U.S.  Department  of  Energy.  Freedom  of 
Information  Reading  Room.  Forrestal 
Building,  room  lE-90. 1000  Independence 
Avenue  SW..  Washington.  DC.  20585  (202) 
586-6020 

For  information  on  the  availability  of 
specific  documents  and  hours  of 
operation,  please  contact  reading  rooms 
at  the  telephone  numbers  provided. 
FOR  FURTHER  INFORMATION  CONTACT: 
Requests  for  further  information  on  the 
proposed  project  or  the  Nuclear 
Weapons  Complex  Reconfiguration 
Program  should  be  sent  to:  Howard  R. 
Canter.  U.S.  Department  of  Energy, 
Weapons  Complex  Reconfiguration 


Office.  DP-40. 1000  Independence 
Avenue  SW.,  Washington,  DC  20585. 
(202) 586-1300. 

For  general  information  on  the  DOE 
NEPA  review  process,  contaci:  Carol  M. 
Borgstrom.  U.S.  Department  of  Energy. 
Office  of  NEPA  Oversight  (EH-25).  1000 
Independence  Avenue,  SW., 
Washington,  D.C.  20585,  (202)  586-4600 
or  (800) 472-2756. 
SUPPI.EMENTARY  INFORMATION:  On 
December  16, 1991,  the  then  Secretary 
of  Energy  announced  his  decision  to 
prepare  an  EA  for  the  consolidation  of 
nonnuclear  functions  of  the  Complex. 
The  public  notice  regarding  the 
Secretary's  decision  was  published  on 
January  27,  1992  (57  FR  3046).  The 
nonnuclear  consolidation  proposal  is 
based  upon  the  DOE  Nonnuclear 
Consolidation  Plan  (NCP),  September 
1991.  as  amended.  The  NCP  also 
provided  the  basis  for  determining  the 
consolidation  alternatives  analyzed  in 
the  EA.  IX)E  determined  that  the 
proposal  to  consolidate  nonnuclear 
facilities  could  be  analyzed  in  an  EA 
prior  to  completion  of  the 
Reconfiguration  PEIS  (see  40  CFR 
1506.1(c))  because  (1)  there  are 
significant  benefits  for  the  Nation  from 
nonnuclear  consolidation,  i.e..  cost 
savings  and  preservation  of  technical 
competence,  whether  the  rest  of  the 
Complex  is  reconfigured  or  not.  and  (2)   . 
decisions  regarding  nonnuclear 
consolidation  will  neither  affect  nor  be 
affected  by  decisions  to  be  made 
following  the  completion  of  the 
Reconfiguration  PEIS. 

A  pre-approval  review  copy  of  the  EA 
was  sent  to  affected  states  and  Indian 
Tribes  for  comment  in  December  1992. 
Comments  received  during  the  review 
period  were  taken  into  account  in 
preparing  the  final  EA.  Apjjendix  G  of 
the  EA  contains  all  comments  received 
and  DOE  responses. 

As  required  by  the  Enei^y  and  Water 
Development  Appropriations  Act.  1993 
and  the  National  Defense  Authorization 
Act  for  Fiscal  Year  1993,  DOE  also 
prepared  and  submitted  to  Congress  the 
Nonnuclear  Reconfiguration  Cost 
Effectiveness  Report  (CER)  on  January 
15, 1993.  Each  of  three  independent 
consultants,  appointed  by  Energy 
Secretary  Hazel  R.  O'Leary  to  review  the 
CER  and  accompanying  certifications, 
confirmed  on  May  25,  1993,  that  the 
proposed  consolidation  is  cost  effective 
and  would  not  increase  the 
technological,  environmental,  safety,  or 
health  risks  associated  with 
Departmental  activities.  Their  review 
and  conclusions  did  not  result  in  any 
changes  to  the  proposed  nonnuclear 
consolidation  proposal,  and  the 


I 

Federal  Register  /  Vol.  58.  No.  176  /  Tuesday,  September  14.  1993  /  Notices 


48045 


Secretary  made  the  decision  to  proceed 
with  the  Nonnuclear  Consolidation 
process. 

Proposed  Action 

IX)E  proposes  to  terminate  the 
Complex  missions  at  Mound  and 
Pinellas,  and  Complex  nonnuclear 
missions  at  RFP.  The  nonnuclear 
electrical  and  mechanical 
manufacturing  functions  would  be 
consolidated  at  KCP.  Existing  research, 
development,  and  testing  (RD&T)  and 
prototype  fabrication  capabilities  at 
LANL  and  SNL/NM  would  be 
augmented  to  provide  a  limited 
fabricating  capability  for  future  neutron 
generator  work,  high  power  detonators, 
beryllium  technology,  pit  support 
functions,  and  other  nonnuclear 
components  now  located  at  Mound. 
Pinellas,  and  RFP.  These  enhanced 
capabilities  would  be  used  to  satisfy 
future  weapons  stockpile  needs,  if  and 
when  identified.  Tritium-handUng 
functions  now  performed  at  Mound  and 
Pinellas  would  be  consolidated  with 
tritium  functions  now  located  at  the 
Savannah  River  Site  (SRS)  and  LANIh 
respectively.  The  capabilities 
transferred  to  KCP,  SRS.  LANL  and 
SNL/NM  would,  for  the  most  part,  be 
integrated  into  the  existing  plant 
facilities  with  appropriate  plant 
modifications  and  renovations.  The 
nonnuclear  manufacturing  workload 
would  be  downsized  at  all  sites  in 
response  to  Presidential  initiatives, 
including  START  n.  to  reduce  the 
nuclear  weapons  stockpile.  The 
following  specific  actions  are  proposed: 

•  Mission  Closeouts — Complex 
missions  at  Mound  and  Pinellas  and  the 
Complex  nonnuclear  missions  at  RFP 
would  be  terminated,  and  associated 
nonnuclear  facilities  turned  over  to  the 
IX)E  Office  of  Environmental 
Restoration  and  Waste  Management 
(EM)  for  cleanup  and  restoration. 

•  Electrical  and  Mechanical — The 
nonnuclear  electrical  and  mechanical 
capabilities  now  at  Mou|id,  Pinellas, 
and  RFP  would  be  consolidated  at  KCP 
within  existing  facilities. 

•  Tritium-Handling — All  tritium- 
handling  cap)abilities  now  performed  at 
Mound  would  be  relocated  to  be  with 
the  tritium  functions  now  performed  at 
SRS.  The  neutron  tube  target  loading  for 
the  current  design  of  neutron  generators. 
now  performed  at  Pinellas,  would  be 
completed.  Capability  for  future  neutron 
tubt]  target  loading  requirements  would 
be  provided  within  existing  facilities  at 
LANL. 

•  Detonators — The  existing  RD&T  and 

Erototyping  capability  at  LANL  would 
e  enhanced  to  provide  a  limited 
manufacturing  capability  for  high  power 


detonators,  now  done  it  Mound.  (The 
existing  RD&T  technology  base  for  low- 
power  explosives  com  Donents  would  be 
maintained  at  SNL/NM;  the  existing 
capabilities  at  Mound  to  manufacture 
these  components  would  no  longer  be 
needed.) 

•  Beryllium  Technology  and  Pit 
Support — The  existing  technology  base 
and  prototyping  capability  at  LANL 
would  be  enhanced  to  provide  limited 
manufacturing  capability  for  beryllium 
technology  and  pit  support  work  now 
done  at  RFP. 

•  Neutron  Generators.  Cap 
Assemblies,  and  Batte  nes — Manufacture 
of  the  current  design  c  f  neutron 
generators  at  Pinellas  vould  be 
completed.  The  existing  technology  base 
for  neutron  generators  would  be 
maintained  at  SNL/NM.  Existing  RD&T 
and  prototyping  capatility  at  SNL/NM 
would  be  augmented  to  provide  a 
limited  manufacturing  capability  for 
future  advanced  design  neutron 
generators.  Manufacturing  capability  for 
cap  assemblies  would  be  relocated  from 
Pinellas  to  existing  fat  ilities  at  SNL/ 
NM.  The  technology  base  now  at 
Pinellas  for  the  manufacture  of  thermal 
batteries  would  be  tra;isferred  to 
existing  facilities  at  SI-JL/NM; 
manufacture  of  the  ba  teries  would 
continue  to  be  perfomed  by  the  private 
sector.  The  assembly  of  lithium  ambient 
batteries  from  comme  cially  acquired 
lithium  cells  would  b»  transferred  to 
KCP. 

•  Special  Products — ^The  nuclear 
grade  steels  procuremsnt  and  storage 
capability,  safe  secure  trailer 
manufacturing  capabi  ity.  weapons 
trainer  shop,  and  met!  ology  services 
would  be  transferred  irom  RFP  to  KCP. 
The  calorimeter  mani  facturing 
capability  would  be  p  located  from 
Mound  to  existing  fac  lities  at  LANL. 
The  milliwatt  heat  source  surveillance 
activities  would  be  re  ocated  fit)m 
Mound  to  SNL/NM. 


Purpose  and  Need 
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long-term  operating  costs  of  the 
Complex.  In  addition,  consolidation  of 
the  nonnuclear  manufacturing  activities 
would  provide  a  means  to  maintain  the 
specialized  skill  base  needed  to  produce 
and  test  these  components,  as  workload 
requirements  decrease  significantly. 

The  nonnuclear  products  and  services 
of  the  Complex  are  needed  to  design 
and  manufacture  nuclear  weapons  and 
test  individual  comp>onents.  DOE  needs 
to  maintain  a  nonnuclear  capability  in 
order  to  be  able  to  manufacture,  test, 
and  monitor  nuclear  wea{>ons. 

Alternatives 

In  addition  to  the  proposed  action,  the 
EA  analyzed  three  alternatives  in  which 
electrical  and  mechanical 
manufacturing  activities  would  be 
consolidated  at  sites  other  than  KCP. 
The  three  alternative  consolidation  sites 
for  electrical  and  mechanical 
manufacturing  activities  were  Mound, 
Pinellas,  and  RFP.  For  each  of  these 
alternatives,  the  consolidation  site  for 
electrical  and  mechanical  activities 
would  retain  all  of  its  other  nonnuclear 
manufacturing  activities  and  receive 
additional  electrical  and  mechanical 
activities  fiDm  KCP  and  the  other  two 
mission  closeout  sites.  The  current 
nonnuclear  manufacturing  activities  at 
KCP  and  the  other  two  mission  closeout 
sites  would  be  terminated  and 
remaining  nonnuclear  activities  at  these 
sites  would  be  relocated  to  either  SRS, 
LANL,  or  SNL/NM. 

The  EA  analyzed  the  option  of 
locating  beryllium  technology  and  pit 
support  woric,  now  done  at  RFP,  at  the 
Y-12  Plant  in  Oak  Ridge,  Tennessee 
instead  of  at  LANL.  Under  the  Y-12 
option,  the  existing  capability  at  Y-12 
would  be  enhanced  to  accomplish  this 
work.  The  proposed  action  does  not 
include  the  Y-12  option. 

No  Action  Ahemative 

The  EA  compared  the  impacts  of  the 
proposed  action  to  those  expected  to 
occur  if  DOE  did  not  consolidate  these 
functions.  Under  this  alternative,  all 
sites  included  in  the  proposed  action 
would  retain  their  current  weapons 
missions.  Planned  upgrades, 
renovations,  repairs,  and  maintenance 
activities  necessary  to  improve  Complex 
compliance  with  all  environment, 
safety,  and  health  and  environmental 
restoration  standards  would  continue 
irrespective  of  future  Complex 
configuration.  DOE  expects  that  under 
No  Action  many  current  facilities  would 
be  placed  in  an  essentially  standby 
mode  due  to  a  major  reduction  in 
nuclear  weapons  manufacturing 
requirements,  with  correspondingly 
reduced  environmental  impacts. 
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Considerations  Common  to  AH 
Alternatives 

Al!  alternatives  were  based  on  the 
same  projected  workload,  which  is 
substantially  lower  than  requirements  of 
the  recent  past.  Planned  upgrades, 
renovations,  repairs,  and  maintenance 
activities  necessary  to  enable  DOE 
compliance  with  all  environment, 
safety,  and  health  and  environmental 
restoration  standards  would  continue  at 
Complex  fecilities  irrespective  of  the 
configuration  of  the  Complex. 

The  nonnuclear  consolidation 
proposal  does  not  include  components 
currently  purchased  from  the  private 
sector.  Many  nonnuclear  weapons 
components  are  now  manufactured  and 
supplied  by  private  companies.  Private 
manufacture  of  certain  components 
would  continue  under  all  alternatives. 
Where  practical  and  cost  effective.  DOE 
may  transfer  manufacture  of  additional 
products  to  the  private  sector  under 
existing  procurement  procedures. 
However,  with  recent  reductions  in  the 
stockpile  level,  component 
manufacturing  activities  may  be 
returned  to  the  government  from  the 
private  sector  because  the  workload 
does  not  make  it  cost  effective  fur  these 
private  suppliers  to  continue 
manufacturing  such  small  quantities. 

Environmental  Impacts  of  the  Proposed 
Action 

Based  on  the  analysis  of 
environmental  impacts  in  the 
Nonnuclear  Consolidation  EA.  DOE 
believes  that  the  proposed  action  would 
not  result  in  any  significant 
environmental  impacts. 

Implementing  the  proposed  action 
would  involve  changes  and/or 
modifications  to  existing  buildings  at 
KCP.  SRS.  LANL.  and  SNL/NM. 
Relocated  activities  would  be 
compatible  with  existing  land  use  plans 
and  policies.  The  peak  construction 
workforce  of  fewer  than  100  workers  at 
each  site  would  have  negligible  effects 
on  area  land  use.  housing,  and  social 
services.  No  significant  impacts  on 
ecological  resources,  geological 
resources,  or  soil  are  expected.  Air 
quality  and  noise  impacts  horn 
construction  activities  are  expecied  to 
be  negligible  since  most  activities  would 
occur  within  existing  buildings.  No  new 
construction  or  activities  associated 
with  the  proposed  action  would  occur 
within  identified  base  floodplains  or 
wetlands  that  would  require  a 
floodplainywetland  assessment  under  10 
CFR  1022.12  (a).  (The  base  fioodplain  is 
defined  as  the  100-year  (1.0  percent 
chance  of  occurring  per  year) 
fioodplain.)  Currently.  KCP  is  the  only 


site  potentially  vulnerable  to  floods  in 
the  proposed  consolidated  nonnuclear 
complex.  However.  KCP  would  be 
protected  from  a  500-year  flood  event 
upon  completion  in  December  1993  of 
a  new  levee.  Construction  of  the  levee 
is  covered  by  an  EA  and  FONSI 
prepared  by  the  U.S.  Army  Corps  of 
Engineers,  Environmental  Assessment: 
Completion  of  Flood  Protection  Works. 
Baiuiister  Road  Federal  Complex, 
Kansas  Qty,  Missouri  (September  1990). 
The  Department  adopted  this  EA  (DOE/ 
EA-0509)  and  issued  a  FONSI  on 
September  18, 1991.  No  impacts  are 
expected  on  archaeological  or  historic 
sites  on  any  of  the  sites  proposed  to 
receive  relocated  nonnuclear  activities. 
Based  on  comments  received  from  the 
EA  preapproval  review  process,  there  is 
no  indication  that  the  proposed  action 
would  have  any  adverse  effects  on  any 
historic  or  archaeological  resources  at 
KCP.  SRS,  LANL,  or  SNL/NM. 

During  operation,  minor  increases  in 
air  emissions  and  noise  are  expected, 
but  would  not  exceed  applicable 
emissions  standards  and/or  guidelines. 
Therefore,  air  quahty  and  noise  impacts 
would  not  be  significant.  Terminating 
the  nonnuclear  missions  at  Mound. 
Pinellas,  and  RFP  would  improve  the 
local  air  quality  near  these  sites,  but  not 
significantly.  Increases  in  water  usage 
would  be  less  than  1  percent  of  current 
usage  at  KCP.  SRS.  and  LANL,  and  less 
than  3  jjercent  at  SNL/NM.  Adequate 
water  supplies  are  available  to 
accommodate  the  increase;  therefore,  no 
significant  impacts  on  water  resources 
are  expected. 

Socioeconomic  and  community 
service  impacts  at  KCP,  SRS,  LANL,  and 
SNL/N'M  are  not  expected  to  be 
significant.  The  proposed  action  would 
create  approximately  1,095  jobs  (425 
direct  and  670  indirect)  at  KCP  at  peak 
operations.  Total  in-migration  would  be 
approximately  558  persons.  At  SRS, 
approximately  103  jobs  (45  direct  and 
58  indirect)  would  be  created.  Total  in- 
migration  would  be  approximately  60 
persons.  At  LANL.  approximately  294 
jobs  (115  direct  and  179  indirect)  would 
be  created.  Total  in-migration  would  be 
about  154  persons.  At  SNL/NM. 
approximately  940  jobs  (385  direct  and 
555  indirect)  would  be  created  at  peak 
operation.  Total  in-migration  would  be 
about  515  persons.  The  change  in 
population  during  the  time  of  peak 
operation  would  be  less  than  1  percent 
at  all  sites  and  the  need  for  additional 
housing  units  would  be  negligible. 
Therefore,  socioeconomic  impacts  at 
these  sites  are  not  significant. 

These  in-migration  estimates  do  not 
take  into  account  such  Eactors  as 
rehiring  preference  for  displaced 


workers  that  may  result  from  the 
workforce  restructing  plan  developed 
for  the  site,  as  required  by  section  3161 
of  the  National  Defense  Authorization 
Act  for  Fiscal  Year  1993.  Accordingly, 
these  in-migration  estimates  represent 
the  maximum  expected  at  each  site. 

Adverse  economic  consequences 
would  occur  at  Mound,  Pinellas,  and 
RFP  due  to  the  termination  of 
nonnuclear  missions  at  these  sites.  At 
Mound,  approximately  2,846  jobs  (1.070 
direct  and  1,776  indirect)  would  be  lost. 
This  reduction  in  jobs  is  expected  to 
increase  the  unemployment  rate  in  the 
year  2000  from  about  5.6  jjercent  to 
about  6.1  percent.  Earnings  in  the 
Mound  region-of-infiuence  (those  areas 
in  which  approximately  90  percent  of 
current  DOE  and  contractor  employees 
reside)  would  be  reduced  by  about  $93.1 
million,  with  related  decrease  in  the 
total  personal  irKX)me  of  $119.3  million. 
The  City  of  Miamisburg  would  lose  an 
estimated  $0.8  million  in  income  tax 
revenue  in  the  year  2000  as  a  result  of 
the  loss  of  direct  employment  at  Mound. 
This  loss  represents  a  10  percent  loss  in 
total  income  tax  revenue,  a  9  percent 
loss  in  General  Fund  revenue,  and  a  loss 
of  less  than  4  percent  in  total  actual 
revenues.  The  Mound  region-of- 
influence  had  14,168  vacant  housing 
units  out  of  391,809  total  units  at  a 
vacancy  rate  of  3.6  percent  in  1990.  The 
less  than  1  percent  change  in  population 
after  weapons  mission  termination 
would  create  an  estimated  600 
additional  vacant  housing  units. 
Assuming  the  vacancy  rate  in  the 
projected  baseline  year  is  the  same  as 
1990,  this  additional  600  vacant  housing 
units  would  increase  the  vacancy  rate  to 
less  than  3.7  percent. 

At  Pinellas,  approximately  3,038  jobs 
(1,050  direct  and  1,988  indirect)  would 
be  lost.  This  reduction  in  jobs  is 
expected  to  increase  the  unemployment 
rate  in  the  year  2000  from  5.4  percent 
to  5.6  percent.  Earnings  in  the  Pinellas 
region-of-influence  would  be  reduced 
by  about  $103.1  million,  with  a  related 
decrease  in  the  total  personal  income  of 
$148.2  million.  The  Pinellas  region-of- 
influence  had  63,198  vacant  housing 
units  out  of  975,046  total  units  at  a 
vacancy  rate  of  6.5  percent  in  1990.  The 
less  than  1  percent  change  in  population 
after  weapons  mission  termination 
would  create  an  estimated  700 
additional  vacant  housing  units. 
Assuming  the  vacancy  rate  in  the 
projected  baseline  year  is  the  same  as 
1990,  this  additional  700  vacant  housing 
units  would  increase  the  vacancy  rate  to 
less  than  6.6  percent. 

At  RFP,  approximately  1,917  jobs  (750 
direct  and  1,167  indirect)  would  be  lost. 
This  reduction  in  jobs  is  expected  to 
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increase  the  unemployment  rate  in  the 
year  2000  from  5.6  percent  to  5.7 
percent.  Earnings  in  the  RFP  region-of- 
influence  would  be  reduced  by  about 
$68.5  million,  with  a  related  decrease  in 
the  total  personal  income  of  $82.2 
million.  The  RFP  region-of-influence 
had  51,030  vacant  housing  units  out  of 
788,480  total  units  at  a  vacancy  rate  of 
6.5  percent  in  1990.  The  less  than  1 
percent  change  in  population  after 
weapons  mission  termination  would 
create  an  estimated  400  additional 
vacant  housing  units.  Assuming  the 
vacancy  rate  in  the  projected  baseline 
year  is  the  same  as  1990,  this  additional 
400  vacant  housing  units  would 
increase  the  vacancy  rate  to  less  than  6.6 
percent. 

The  DOE  has  committed  resources  to 
local  communities  to  minimize  the 
effects  described  above  from 
termination  of  nonnuclear  missions  at 
Mound,  Pinellas,  and  RFP.  Included  in 
the  measures  and  actions  identiHed  is 
the  commitment  that  the  DOE  would 
develop  a  draft  worker  retraining  and 
potential  facility  reuse  plan  by 
December  1993  and  that  the  Office  of 
Defense  Programs  would  allocate  $1.5 
million  to  assist  with  developing  these 
plans;  and  the  Department  would 
provide  a  total  of  $1.5  million  to  match 
$3  for  each  $1  provided  by  the  Mound, 
Pinellas,  and  Rocky  Flats  communities 
for  economic  development  planning, 
and  up  to  $12  million  seed  money  to 
meet  the  objectives  of  the  Technology 
Reinvestment  Project  established 
pursuant  to  the  Defense  Authorization 
and  Appropriations  Acts  for  Fiscal  Year 
1993. 

As  a  result  of  ongoing  planning,  DOE 
has  revised  the  workforce  estimates 
presented  in  the  EA.  Recently  revised 
workforce  figures  for  direct  jobs  are 
slightly  different  from  those  used  in  the 
EA  analysis  and,  therefore,  the  estimates 
of  indirect  jobs  would  also  be  slightly 
different.  Additional  estimated  direct 
jobs  have  been  revised  to  330  at  KCP  (a 
decrease  of  95).  125  at  LANL  (an 
increase  of  10),  390  at  SNL  (an  increase 
of  5).  and  50  at  SRS  (an  increase  of  5). 

The  proposed  fiscal  year  1994  budget 
projects  a  reduction  in  expenditures  at 
most  DOE  sites  estimated  to  result  in 
reduced  employment.  The  current 
estimate  of  direct  jobs  lost  at  sites  with 
mission  closeouts  is  1,020  at  Mound  (a 
decrease  of  50),  800  at  Pinellas  (a 
decrease  of  250),  and  715  at  RFP  (a 
decrease  of  15).  The  estimated  direct 
jobs  reduction  would  also  cause  the 
estimated  number  of  indirect  jobs  lost  to 
be  less  than  those  used  in  the  EA 
analysis.  The  revised  workforce 
estimates  do  not  affect  any  impact 
conclusions  presented  in  the  EA. 


Nonnuclear  manu  acturing  activities 
associated  with  the  proposed  action 
would  increase  haza-dous  waste 
volumes  by  less  thar  7  percent  and 
would  not  have  significant  impacts  on 
waste  management  i\  KCP.  SRS.  LANL, 
and  SNL/NM.  Antic  pated  increases  in 
waste  volumes  at  th»jse  sites  are  well 
within  the  existing  treatment,  storage, 
and  disposal  capabi  ities.  Effluents  and 
emissions  due  to  waste  management 
activities  attributed  ;o  the  proposed 
action  would  be  negligible.  Under  the 
proposed  action  sanitary/industrial 
wastewater  volume?  are  projected  to 
increase  at  all  sites,  but  not 
significantly.  At  KC^,  SRS,  and  LANL. 
the  increase  is  less  than  1  percent  over 
the  current  rate  at  tfese  sites;  at  SNL/ 
NM.  the  increase  is  less  than  2  percent 
over  the  current  rate.  All  sites  have 
sufficient  waste  treftment,  storage,  and 
disposal  capacity  to  handle  the 
projected  increases;  therefore,  no 
significant  impacts  are  expected.  At 
Mound,  Pinellas,  ard  RFP,  nonnuclear 
production  waste  streams  would  be 
eliminated;  however,  this  woiild  not 
result  in  a  significant  impact. 

No  significant  adverse  impacts  to  the 
health  of  the  public  or  workers  is 
expected  from  implementation  or 
operation  activities  associated  with  the 
proposed  action  at  any  of  the  sites. 
Hazard  Indexes  of  less  than  1.0  were 
calculated  for  onsite  and  at  the  site 
boundary  at  KCP,  SRS.  LANL,  and  SNL/ 
NM.  (The  Hazard  Irdex  is  a  numerical 
indicator  of  the  thrfshoid  between 
acceptable  and  una<xeptable  exposure 
levels  of  noncarcinogenic  hazardous 
compounds.  A  Hazard  Index  value  of 
1.0  or  less  means  that  no  adverse  health 
effects  are  expected  to  occur.)  The 
cancer  risk  to  workers  at  KCP,  SRS, 
LANL,  and  SNUNM  would  be 
insignificant.  The  anount  and  tyj)es  of 
chemicals  associated  with  relocated 
activities  would  no>  add  significantly  to 
existing  health  conditions  at  these  sites. 
Activities  relocated  to  SNL/NM  would 
result  in  lifetime  cancer  risks  to  workers 
of  6x10- *  per  year  of  exposure  due  to 
the  introduction  of  certain  chemical 
solvents.  The  cancer  risk  to  the  public 
at  SNL/NM  should  they  be  exposed  to 
this  level  over  their  lifet;mes  would  be 
less  than  10 -^  Measures  such  as 
substituting  less  toxic  solvents  or 
modifying  production  procedures 
would  be  implemented  to  minimize  the 
cancer  risk  to  workers  at  SNL/NM.  No 
significant  radiological  health  effects  are 
expected  at  LANL,  SNL/NM,  or  SRS  as 
a  result  of  the  proposed  action.  The 
annual  dose  increment  a-«sociated  with 
the  increase  in  tritium  emissions  at 
LANL  and  SNL/NM  would  be  less  than 


0.1  mrem  and  0.022  mrem  effective  dose 
equivalent,  respectively.  At  SRS.  the 
annual  dose  increment  would  be  less 
than  0.001  mrem  effective  dose 
equivalent.  These  doses  would  result  in 
an  increased  risk  of  less  than  4.5x10  -  * 
and  9.8x10 -»  potential  fatal  cancers 
from  1  year  of  operation  at  LANL  and 
SNL/NM,  respectively,  and  4.5x10  -  '"  at 
SRS.  The  annual  dose  increment  to 
workers  at  LANL,  SNL/NM.  and  SRS 
would  be  less  than  0.011  mrem.  This 
dose  would  result  in  an  incremental  and 
cumulative  increased  risk  of  4.9x10-'' 
and  1.3x10-'  potential  fatal  cancers, 
respectively,  from  1  year  of  operation  at 
these  sites. 

The  accident  profiles  at  each  site 
would  not  change  as  a  result  of  the 
proposed  action.  The  probability  or 
consequences  of  potential  accidents 
would  not  increase  appreciably  at  any  of 
the  sites  since  relocated  functions 
involve  activities  and  chemicals  that  are 
currently  being  performed  at 
consolidation  sites. 

The  proposed  action  would  have  no 
cumulative  effects  on  the  Complex, 
because  the  action  represents  a 
consolidation  of  existing  activities  and 
functions,  rather  than  an  initiation  of 
new  activities.  In  most  instances, 
consolidation  would  reduce  potential 
cumulative  environmental  impacts  at  all 
sites.  Nonnuclear  activities  now  located 
within  aging  facilities  at  donor  sites 
would  be  transferred  to  sites  with  newly 
refurbished  facilities.  These  facilities 
would  be  designed  and  constructed  to 
incorporate  DOE  environment,  safety, 
and  health  requirements  on  Complex 
reconfiguration  and  meet  all  applicable 
codes  and  standards.  The  facilities  to 
which  the  nonnuclear  activities  would 
be  transferred  already  contain  virtually 
all  of  these  operations,  materials,  and/or 
hazardous  waste  streams.  Consolidation 
would  also  reduce  the  number  of  sites 
with  activities  generating  these 
hazardous  materials  within  the 
Complex. 

Environmattol  Impacts  of  AJternatiws 

Environmental  consequences 
discussed  above  at  SRS.  LANL.  and 
SNL/NM  under  the  proposed  action 
would  be  the  same  or  less  under  the 
Mound,  Pinellas,  and  RFP  alternatives 
and  not  significant.  At  the  consolidation 
sites  for  each  alternative  (Mound. 
Pinellas,  and  RFP),  substantial  new 
construction  would  be  required.  If  these 
alternatives  were  selected,  additional 
site-specific  NEPA  documentation 
would  be  required. 

DeterminatioB 

Based  on  the  information  and  analysis 
in  the  EA,  the  comments  received  on  the 
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proposed  FONSI,  and  the  DOE  response 
to  those  comments,  the  DOE  has 
determined  that  the  proposed  action 
does  not  constitute  a  major  Federal 
action  signiflcantly  affecting  the  quality 
of  the  human  environment  within  the 
meaning  of  NEPA.  Therefore,  an  EIS  is 
not  required  and  incorporation  of  the 
analysis  of  the  proposcKl  nonnuclear 
consolidation  into  the  Reconfiguration 
PEIS  is  not  necessary. 

Issued  in  Washington.  D.C.  this  8th  day  of 
September,  1993. 
Peter  N.  Brush. 

Acting  Assistant  Secretary  Environment. 
Safety  and  Health. 

ATTACHMENT 

Summary  of  Comments  Received  on  the 
Proposed  FONSI 

A  total  of  29  documents  containing 
comments  were  submitted  on  the 
proposed  FONSI  and  supporting  EA 
during  the  30-day  public  review  period. 
Although  the  comments  raised 
questions  concerning  the  proposed 
action,  no  significant  new  information 
having  a  bearing  on  environmental 
concerns  was  presented  which  affects 
the  DOE'S  proposed  NEPA 
determination.  Those  comments 
requiring  a  response  are  summarized 
below  along  with  the  DOE's  response. 

Comment:  DOE  should  reconsider  the 
alternative  of  consolidating  electrical 
and  mechanical  functions  at  two  sites 
and  the  alternative  to  consolidate  all 
tritium  work  at  Mound. 

Response:  The  two-site  proposal  was 
analyzed  and  documented  in  DOE's 
Two-Site  Nonnuclear  Consolidation 
Study  (August  1992)  and  its  addendum 
(December  1992)  that  updated  the  Study 
to  account  for  the  START  II  arms 
reductions.  The  two-site  alternatives, 
while  less  expensive  in  initial  capital 
cost,  are  much  more  expensive  from  a 
long-term  life-cycle  cost  perspective. 
The  cost  study  prepared  for  the  Mound 
tritium  consolidation  proposal 
concluded  that  the  life-cycle  costs  of 
consolidating  such  work  at  Mound 
would  be  nearly  $2  billion  greater  than 
the  life-cycle  consolidation  costs  at  SRS. 
The  two-site  alternatives  and  the  Mound 
tritium  consolidation  alternative  were 
considered  unreasonable  due  to  life- 
cycle  costs  and  eliminated  from  further 
analysis  as  described  in  EA  section 
3.1.4. 

Comment:  Existing  land  use  plans  and 
policies  are  outdated  and  inappropriate 
at  LANL  and  SNL;  also  emission 
standards  are  not  currently  being  met  at 
these  sites. 

Response:  Site  Development  Plans  for 
LANL  and  SNL  were  updated  in  1990 
and  1989,  respectively.  These  plans  are 


reviewed  and  revised  as  appropriate,  to 
meet  mission  requirements  at  these 
sites.  As  described  in  sections  4.1.3.2 
and  4.1.5.2  of  the  EA.  baseline  air 
quality  is  well  within  applicable 
guidelines  and  standards  except  for  the 
ozone  (1-hour)  standard  at  LANL  and 
SNL.  and  the  Total  Suspended 
Particulate  (TSP)  standard  at  LANL.  The 
ozone  exceedence  is  typical  of  urban 
areas  and  areas  affected  by  vehicle 
exhaust.  The  TSP  exceedence  is  typical 
of  semiarid  and  arid  regions  with  large 
areas  of  exposed  earth.  Neither 
exceedence  is  the  result  of  activities  at 
either  of  the  sites. 

Comment:  Monitoring  of  air  quality 
on  the  Santa  Clara  Reservation 
(northwest  of  Los  Alamos)  identified 
elevated  radiation  background  levels. 
No  mention  is  made  in  the  FONSI  to 
assess  this  potential  adverse  impact. 

Response:  Impacts  to  the  public  and 
the  environment,  worker  exposures,  and 
accidents  due  to  chemicals  and  tritium 
emissions  from  the  proposed  action  at 
LANL  are  described  in  EA  section 
4.1.3.9.  Activities  associated  with  the 
proposed  action  at  LANL  would  not  add 
to  radiation  background  levels  on  the 
Santa  Clara  Reservation.  The  tritium 
inventory  requirements  for  the  neutron 
tube  target  loading  activities  are  about  2 
grams  (EA  set:tion  4.1.3.9,  pg  4-91).  As 
indicated  in  the  FONSI,  no  significant 
adverse  impact  to  the  health  of  the 
public  from  tritium  is  expected. 

Comment:  Over  time,  water  usage 
increa.ses  of  4  percent  and  1  percent  at 
SNL  and  LANL,  respectively,  may  prove 
significant;  DOE  has  failed  to  meet  clean 
water  standards  at  LANL  or  SNL. 

Response:  As  described  in  EA  section 
4.1.5.3,  water  samples  are  obtained  from 
monitoring  stations  upstream  and 
downstream  of  SNL  in  the  Rio  Grande 
and  from  Coyote  Springs  as  part  of  the 
annual  surface  water  monitoring 
program.  Results  from  the  1990  annual 
monitoring  for  radionuclides  are 
presented  in  EA  table  4.1.5.3-1  and 
show  that  concentrations  of 
radionuclides  in  surface  waters  do  not 
exceed  applicable  standards.  As 
described  in  EA  sections  4.1.3.3  and 
4.1.5.3,  the  proposed  action  would 
increase  water  use  by  1,840  gallons  per 
day  (<1  percent)  and  25,000  gallons  per 
day  (<3  percent)  over  current  water  use 
at  LANL  and  SNL,  respectively.  Based 
on  current  water  use  and  available  water 
supplies,  the  additional  amounts  are  not 
significant.  The  Affected  Environment 
parts  of  these  same  sections  also  discuss 
the  instances  where  discharges  at  LANL 
and  SNL  were  noncompliant  (mostly  for 
pH)  with  NPDES  permit  limits  and  the 
City  of  Albuquerque's  Sewer  Use  and 
Wastewater  Control  Ordinance.  As 


indicated  in  the  EA,  all  noncompliances 
were  reported  and  corrective  actions 
implemented. 

Comment:  Some  buildings  at  LANL 
and  SNL  that  are  within  the  30-year-oId 
or  older  category  may  have  historic 
qualities  associated  with  them  that 
would  qualify  them  for  listing  on  the 
National  Register  of  Historic  Places. 
This  is  particularly  true  for  buildings 
associated  with  the  Manhattan  Project  at 
LANL  and  buildings  associated  with  the 
assembly  of  the  first  atomic  and 
hydrogen  bombs  at  SNL. 

Response:  Facilities  that  will  be 
affected  by  nonnuclear  consolidation  at 
LANL  and  SNL  are  identified  and 
described  in  EA  sections  3.3.3  and  3.3.5, 
respectively.  None  of  them  were 
considered  associated  with  either  the 
Manhattan  Project  or  the  assembly  of 
the  first  atomic  and  hydrogen  bombs  at 
LANL  (EA  sections  4.1.3.6  and  4.1.5.6). 
A  final  determination  will  be  requested 
from  the  State  Historic  Preservation 
Office  prior  to  project  implementation. 

Comment:  Tne  DOE  should  not  close 
the  Rocky  Flats  Plant;  jobs  would  be  lost 
in  Boulder  and  Denver. 

Response:  Suburban  expansion, 
changing  world  conditions,  and  the  cost 
savings  to  be  realized  through 
consolidation,  contributed  to  the 
decision  to  terminate  the  nonnuclear 
mission  at  RFP.  It  is  estimated  that  the 
jobs  lost  at  Rocky  Flats  would  increase 
the  unemployment  rate  in  the  local 
Region  of  Influence  (which  includes  the 
cities  of  Boulder  and  Denver)  from  5.6 
percent  to  5.7  percent. 

Comment:  Seventy-seven  percent  of 
current  Mound  employees  live  in  a 
geographic  area  whose  population  is 
only  37  percent  of  the  population  in  the 
DOE  defined  Region  of  Influence;  where 
half  of  the  current  Mound  employees 
reside  the  unemployment  rate  would 
rise  from  4.5  percent  to  8.0  percent. 

Response:  In  order  to  assess  the 
effects  of  in-migration  and  out-migration 
patterns,  DOE  assessed  local  Regions  of 
Influence  where  90  percent  of  the  site 
employees  reside.  This  standard  was 
used  for  all  sites  in  the  EA  to  assure  that 
the  analyses  would  be  consistent  and 
comparable.  Site  employment  data  and 
residence  data  were  obtained  from  all 
sites.  In  the  case  of  Mound  Plant,  the 
number  of  employees  and  their 
residences  was  provided  by  Mound 
Plant  Personnel  Staff  (EA  appendix  E, 
table  E3.6-la).  An  analysis  of  the  in- 
migration  and  out-migration  estimates 
was  presented  in  the  EA  for  all  cities 
and  counties  contained  in  each  Region 
of  Influence.  The  estimate  that 
unemployment  would  rise  from  4.5 
percent  to  8.0  p>ercent  assumes  that  half 
the  indirect  jobs  lost  would  come  from 
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the  small  residential  communities 
where  half  the  current  Mound 
Employees  reside.  However,  the 
economic  interactions  of  industries  in 
the  region  indicate  that  the  majority  of 
the  indirect  job  loss  would  come  from 
more  urbanized  areas  in  the  Region  of 
Influence. 

Comment:  The  statement  "This 
reduction  in  jobs  would  not  increase  the 
unemployment  rate  in  the  year  2000 
beyond  the  projected  baseline  level  of 
5.6  percent  (pp  4-150,  4-151)" 
misstates  the  conclusion  of  DOE's  own 
Socioeconomic  Model.  Model  resuhs 
indicate  a  rise  in  the  unemployment  rate 
from  5.6  percent  to  6.1  percent. 

Response:  The  comment  is  correct. 
This  statement  in  the  EA  was  based 
upon  an  earlier  analysis  and  is 
incorrect.  The  most  recent  and  final 
conclusion  from  the  model  results  are 
that  unemployment  in  the  Mound 
Region  of  Influence  would  increase  from 
5.6  percent  to  6.1  percent;  in  the 
Pinellas  Region  of  Influence  from  5.4  to 
5.6  percent;  and  in  the  RFP  Region  of 
Influence  from  5.6  to  5.7  percent.  The 
FONSI  has  been  changed  to  reflect  the 
new  model  results. 

Comment:  The  EA  does  not 
adequately  address  the  socioeconomic 
impacts  on  the  City  of  Miamisburg  and 
other  local  communities. 

Response:  The  EA  addresses  any 
community  with  concentrations  of 
Mound  employees.  The  assessment 
showed  that  only  three  communities 
would  have  an  out-migration  of  greater 
that  1  percent  of  population.  No 
community  would  have  an  out- 
migration  of  more  than  2  percent.  These 
out-migrations  would  have  minor  effects 
on  schools  and  tax  revenue,  however, 
because  the  out-migration  estimated  for 
the  local  communities  over  the  four-year 
period  of  nonnuclear  consolidation  is 
less  than  the  annual  rate  of  change 
experienced  by  the  communities  from 
1980  to  1990. 

Comment:  The  EA  assumes  that  50 
percent  of  critical  people/skills  will 
move  to  receiver  sites.  This  assumption 
is  contrary  to  DOE  experience  in 
Burlington,  Iowa,  where  consolidation 
of  assembly  options  with  Pantex  (1970) 
resulted  in  4  percent  of  the  workforce 
transferred. 

Response:  The  DOE  believes  the 
assumption  of  50  percent  of  critical 
skilled  employees  (employees  with 
specific  technical  skills  that,  if  lacking, 
would  cause  delays,  or  employees  in 
jobs  critical  to  the  continued  operation) 
moving  to  receiver  sites  to  be  valid.  If 
these  critical  people/skills  prefer  to  stay 
in  the  local  region,  it  can  only  be 
assumed  that  they  would  choose  to  do 
so  because  alternative  employment 


opportunities  were  available.  In  that 
case,  the  estimates  presented  in  section 
4.1.6.7  of  the  EA  fox  indirect  job  losses, 
population  out-migiBtion,  and  housing 
vacancies  would  be  lower  If  fewer 
critical  people/ skill;  relocate,  then  the 
effects  will  be  lower  than  estimated  in 
the  EA. 

Comment:  Miamijiburg  will  lose  16 
percent  of  the  City's  General  Revenue 
and  21  percent  of  the  Capital 
Improvement  Budget  as  a  direct  resuh  of 
the  Mound  Plant  losing  Defense 
Programs  missions. 

Response:The  DOE  is  reacting  to 
changing  world  eve  its  by  downsizing 
and  consolidating.  A  consequence  of 
this  would  be  to  reduce  the  number  of 
workers  needed  at  Mound  for  the  DOE 
to  perform  its  missiun  in  the  future. 
However,  new  jobs  ^ould  also  be 
created  by  follow-mi  efforts  to 
decontaminate  and  Tansition  to  other 
uses  those  facilities  that  are  no  longer 
needed  to  support  the  national  security 
mission.  The  General  Revenue  in 
Miamisburg  is  supported  by  revenues 
primarily  generated  from  an  income  tax 
imposed  on  anyone  working  in 
Miamisburg  regardlfiss  of  residence.  As 
described  in  EA  sec  ion  4.1.6.7,  the 
estimated  loss  in  Miamisburg  General 
Fund  revenue  due  to  the  proposed 
action  from  direct  jcbs  is  projected  to  be 
9  percent.  This  does  not  assume  any 
new  jobs  being  adde  d  for 
decontamination  and  transition 
activities  that  woulc  lessen  budget 
impacts  for  Miamisburg. 

Comment:  The  lof  s  oi  approximately 
3038  jobs,  1050  direct  and  1988 
indirect,  and  the  resulting  loss  of  more 
than  $250  million  ir  personal  income  in 
the  Largo,  FL  area  w  ould  have 
significant  detrimental  effects. 

Response:  The  estimated  loss  of  $250 
million  in  personal  ncome  in  the  year 
2000  is  less  than  0.C5  percent  of  the 
estimated  $51.5  bill  on  in  personal 
income  in  the  Region  of  Influence.  This 
estimate  does  not  include  the  resources 
DOE  has  committed  to  mitigate  the 
effects  which  termirating  the 
nonnuclear  mission  at  Pinellas  would 
have  on  the  Largo,  FL  area.  However, 
socioeconomic  impacts  alone,  without 
significant  impact  to  the  physical 
environment,  cannot  render  the  overall 
impacts  of  a  proposal  "significant" 
within  the  meaning  of  the  National 
Envirormiental  PoUcy  Act. 

Comment:  The  impacts  of  cleaning  up 
LANL  solid  waste  management  units 
have  not  been  addressed;  the  annual 
increase  in  waste  amounts  resulting 
from  the  proposed  action  are  only 
guesses;  future  deminds  for  increased 
weapons  production  could  change  those 
figures  by  orders  of  magnitude;  any  new 


waste  generation  while  a  facility  is  in 
non-compliance  would  be  prohibited. 

Response:  The  Los  Alamos  Waste 
Management  Program  treats,  stores,  and 
disposes  of  existing  wastes  generated  at 
LANL.  and  would  do  so  for  process 
wastes  generated  by  nonnuclear 
consolidation.  The  Los  Alamos 
Environmental  Restoration  Program 
identifies  and  cleans  up  sites  where 
hazardous  and  radioactive  wastes  were 
disposed  of  in  the  past,  and  is 
independent  of  the  nonnuclear 
consolidation  proposed  action. 
.Approximately  2,250  potential  release 
Sites  aggregated  into  24  operable  units, 
are  currently  scheduled  for  investigation 
in  the  LANL  Environmental  Restoration 
Program  under  the  RCRA  Hazardous 
and  Solid  Waste  Amendments  permit. 
Nonnuclear  consolidation  would  not 
affect  or  be  affected  by  the 
Environmental  Restoration  Program's 
projected  cost  for  cleanup  or  estimated 
time  for  assessment. 

The  annual  waste  amounts  presented 
in  the  EA  are  process  engineering 
estimates  based  on  many  years  of 
manufacturing  experience.  Projected 
demands  for  future  production  have 
already  been  accounted  for  in  these 
estimates.  There  are  no  foreseeable 
production  workloads  that  can  change 
these  figures  by  orders  of  magnitude. 

Wastes  generated  at  LANL  and  SNL 
are  managed  in  accordance  with  an 
extensive  network  of  DOE  Orders  as 
well  as  Federal.  State,  and  local  laws 
and  regulations  established  to  protect 
the  health  and  safety  of  workers,  the 
public  and  the  environment.  A  Federal 
Facility  Compliance  Agreement  and 
Administrative  Order  dictates  the 
Corrective  Activities  Programs  to  bring 
LANL  and  SNL  into  regulatory 
compliance  within  a  short  time  frame  by 
specifically  addressing  waste  issues. 
The  Federal  Facility  Compliance  Act  of 
1992  requires  DOE  to  provide  specific 
information  to  EPA  and  the  State  of 
New  Mexico  on  LANL's  and  SNL's 
mixed  waste  streams,  treatment 
facilities,  and  technology  development 
activities.  L.\NL  and  SNL  have  devoted 
significant  resources  to  revise  and 
improve  waste  handling  and 
characterization  procedures  for  safe 
handling  of  waste  and  to  meet 
established  waste  acceptance  criteria  for 
safe  treatment  and/or  disposal  of  wastes. 

Both  LANL  and  SNL  have 
implemented  and  are  developing  waste 
minimization  programs  to  minimize 
generation  of  these  wastes.  DOE  is 
currently  addressing  DOE-wide  waste 
disposal  issues  in  the  Programmatic  EIS 
for  the  Integrated  Environmental 
Restoration  and  Waste  Management 
Program.  That  document,  for  which  a 
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notice  of  intent  was  published  on 
October  22, 1990  (55  FR  42633),  will 
analyze  alternative  means  of  managing 
DOE"s  hazardous,  radioactive,  mixed, 
and  other  waste;  transportation  issues 
regarding  waste  treatment  or  disposal: 
and  environmental  restoration  of  DOE 
sites. 

Comment:  Reconfiguration  of 
nonnuclear  and  nuclear  activities  at  Los 
Alamos  sustains  and  increases  the  risk 
of  accidents  and  exposure  to  Santa  Clara 
Pueblo;  the  system  used  to  determine 
acceptable  exposures  to  toxic  substances 
is  unacceptable. 

Besponse:  Reconfiguration  of  nuclear 
activities  is  not  covered  in  this  EA. 
Those  issues  as  they  pertain  to  LANL 
will  be  covered  in  the  Reconfiguration 
FEIS  scheduled  for  release  to  the  public 
for  comment  in  1994.  The  relocation 
and  subsequent  operation  of  nonnuclear 
activities  at  LANL  would  be  done  in 
strict  accordance  with  all  applicable 
ES&H  requirements  and  as  such  would 
not  present  any  significant  risks  or 
exposures  to  Santa  Clara  Pueblo. 
Section  4.1.3.9  of  the  EA  describes  the 
human  health  baseline  and  impacts 
from  the  proposed  action  at  LANL. 

All  of  tne  risk  calculations  presented 
in  the  EA  were  based  on  incremental 
changes  to  the  existing  site-related 
hazards  from  the  introduction  of  new 
operations.  Appendix  F  of  the  EA 
describes  the  methodology  used  to 
access  potential  public  and  worker  risks 
for  hazardous  chemicals  and  radioactive 
materials  during  an  accident  and  normal 
operations. 

The  health  risk  methodology  used  in 
the  EA  received  internal  technical  peer 
review  as  well  as  outside  review  during 
the  State/Indian  Tribe  pre-approval 
review  process.  The  technical  review 
determined  that  the  methodology  used 
usually  will  overestimate  the  risk  by 
assuming  between  50  and  100  percent 
uptake  of  the  chemical  of  concern  in  the 
calculations.  No  comments  or  concerns 
were  raised  by  state  agencies  on  the 
health  risk  methodology  during  the  pre- 
approval  review  process. 

Comment:  Hazardous/toxic  material  is 
being  transported  across  reservation 
lan^ls  of  Santa  Clara  Pueblo  and  San 
Ildefonso  Pueblo.  Neither  Pueblo  has 
received  financial  or  technical 
assistance  to  hire  and  train  emergency 
staff,  procure  equipment  and  develop/ 
implement  emergency  preparedness 
plans. 

Response:  This  concern  was 
addressed  previously  in  EA  Appendix 
G,  comment  summary  10.1  of  the  EA. 
For  neutron  tube  target  loading,  only 
very  small  quantities  of  tritium  would 
be  transported  to  or  from  LANL  by  air. 
The  risk  of  transporting  this  tritium  is 


very  small,  as  explained  in  section  4.5 
of  the  EA.  All  shipments  to  and  from 
LANL  would  be  in  compliance  with 
Federal  transportation  regulations  (title 
49,  Code  of  Federal  Regulations).  By 
themselves,  the  functions  proposed  for 
transfer  to  LANL  do  not  justify  the 
Government's  providing  special 
technical  assistance  to  the  Indian 
Pueblo  Tribes  for  emergency 
preparedness.  In  any  case,  the 
Department  of  Transportation  is 
responsible,  under  the  Hazardous 
Materials  Transportation  Act,  as 
amended  by  the  Hazardous  Materials 
Transportation  Uniform  Safety  Act,  for 
coordinating  Federal  training  programs 
and  for  providing  technical  assistance  to 
States,  tribes  and  local  governments  for 
emergency  response  training  and 
planning. 

Comment:  The  DOE  must  take  a 
whole  system/whole  planet  look  at  this 
proposal;  only  decreased  weapons 
production  should  be  permitted  at 
LANL  and  SNL;  DOE  should  stop  using 
all  heavy  metals  and  nuclear  materials 
which  are  harmful  to  life,  and  study 
bacteria,  plants,  and  amoebas  which  can 
feed  on  and  neutralize  plutonium, 
tritium,  etc.,  so  that  we  can  deal 
responsibly  with  the  byproducts  we 
produce. 

flesponse;  The  cumulative  effects  of 
the  nonnuclear  consolidation  proposal 
are  described  in  EA  section  4.3.6. 
Implementing  the  proposed  action 
would  reduce  potential  environmental 
impacts  from  those  that  would  occur 
with  the  No  Action  alternative. 
Consolidation  would  also  reduce  the 
number  of  sites  with  hazardous 
activities  and/or  materials  within  the 
Complex.  The  existing  air  quality  and 
groundwater  quality  at  LANL  and 
estimated  additional  air  and  water 
emissions  due  to  the  activities  that  are 
part  of  the  proposed  action  are 
discussed  in  EA  section  4.1.3.2  and 
4.1.3.3.  The  proposed  action  would 
have  a  negligible  effect  on  cumulative 
air  quality.  Cumulative  impacts  are  not 
expected  on  groundwater  resources  at 
LANL  and  SNL  (See  EA  section  4.3). 
The  proposed  action  would  not  interfere 
with  ongoing  and  planned 
environmental  remediation  activities 
that  address  known  air  quality  concerns 
and  groundwater  contamination  at  these 
sites. 

The  Los  Alamos  National  Laboratory 
is  presently  engaged  in  conducting 
research  related  to  environments  1 
cleanup  technologies.  However,  the 
DOE  is  required  by  the  Atomic  Energy 
Act  to  ensure  that  the  United  States 
maintains  a  credible  nuclear  deterrent. 
To  assure  this  deterrent  capability,  the 
DOE  must  use  certain  materials  in 


weapons-related  work.  To  minimize 
environmental  impacts  associated  with, 
and  hazardous  and  toxic  materials 
which  may  be  used  in,  this  endeavor, 
the  DOE  has  implemented  waste 
minimization  and  pollution  prevention 
programs  at  all  facilities.  Discussion  of 
these  programs  is  presented  in  chapter 
4  of  the  EA  under  Waste  Management/ 
Pollution  Prevention. 

Comment:  No  new  expansion  or 
production  involving  hazardous 
materials  should  be  undertaken  without 
first  doing  a  site-wide  EIS  at  LANL  and 
SNL;  site-wide  EISs  for  LANL/SNL  need 
to  be  updated  and  separate  EISs  should 
be  prepared  for  these  new  and  changed 
production  capacities. 

Response:  DOE's  NEPA  regulations 
provide  for  the  preparation  and  periodic 
reevaluation  of  site-wide  EISs  for  certain 
large,  muhiple-facility  DOE  sites  (10 
CFR  1021.330).  Implementation  of  this 
provision  is  independent  of  those 
decisions  necessary  to  carry  out  the 
activities  planned  at  LANL  and  SNL 
under  the  proposed  action.  This  FONSI 
is  based  on  the  analysis  presented  in  the 
EA.  Chapter  3  of  the  EA  describes  the 
processes  and  activities  to  be  received  at 
each  site  due  to  the  proposed  action. 
The  affected  environment  and 
environmental  consequences  due  to  the 
proposed  action  at  each  site  are 
described  in  chapter  4  of  the  EA.  This 
analysis  shows  that  the  activities 
involving  hazardous  materials  would 
not  result  in  significant  impacts. 

Comment:  The  DOE  should  not  be 
consolidating  its  nonnuclear 
manufacturing  activities  at  one  site  as  it 
makes  the  weapons  complex  more 
vulnerable  to  natural  and  manmade 
disasters,  such  as  flooding  at  Kansas 
City  and  the  terrorist  bombing  of  the 
World  Trade  Center. 

Response:  The  Kansas  City  Plant  was 
not  affected  by  recent  floods,  and  the 
ongoing  Corps  of  Engineers  flood 
control  project  described  in  EA  section 
4.1.1.3  will  only  improve  the  Plant's 
flood  protection.  The  risks  to  our 
national  security  as  well  as  the  mission 
of  DOE  to  manufacture  nuclear  weapons 
and  maintain  the  Nation's  weapons 
stockpile  are  considered  in  all  policy 
decisions  regarding  the  Nuclear 
Weapons  Complex.  Possible  threats  due 
to  weather,  terrorism,  war.  and 
accidents  are  included  in  the 
evaluations.  In  all  cases,  measures  are 
taken  to  ensure  that  all  possible  risks  are 
minimized  and  that  safeguards  are  in 
place  to  mitigate  any  unforeseen 
disruptions  to  national  security  or  the 
role  of  DOE  in  maintaining  the  Nation's 
nuclear  deterrent.  Protection  against 
terrorism  is  an  ongoing  activity  at  all 
DOE  sites. 
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Comment:  DOE's  weapons  mission 
now  must  be  the  elimination  of  nuclear 
weapons,  and,  as  a  corollary,  stopping 
nuclear  weapons  proliferation  and 
associated  pollution  worldwide.  All 
steps  to  continue  nuclear  weapons 
production  will  contradict  and  derail 
this  mission  and  expend  Federal  funds 
much  needed  for  public  programs. 
Decisions  to  continue  or  increase 
nuclear  weapons  production  anywhere 
have  the  direct  consequence  of  acting  to 
increase  these  activities  everywhere. 

Response:  The  mission  of  DOE  and  its 
role  in  maintaining  the  nuclear  weapons 
stockpile  is  discussed  in  the  EA  in 
section  1.1.  The  size  of  the  nuclear 
weapons  stockpile  is  determined  on  a 
year-to-year  basis  through  a  joint 
recommendation  by  the  Secretaries  of 
Defense  and  Energy  approved  by  the 
President.  Although  recent  world  events 
have  made  the  need  to  maintain  a  large 
nuclear  weapons  stockpile  no  longer  a 
requirement  for  national  defense,  the 
basic  defense  mission  of  IX)E  under  the 
Atomic  Energy  Act.  as  reflected  in 
annual  authorization  and  appropriations 
legislation,  has  not  changed. 

In  order  to  carry  out  this  mission 
safely  and  effectively.  DOE  must  retain 
the  capability  to  maintain  the  weapons 
stockpile.  The  purpose  of  this 
nonnuclear  consolidation  is  to  carry  out 
this  national  security  requirement  at  the 
lowest  possible  cost.  By  consolidating 
and  downsizing  the  Complex,  DOE 
would  eventually  reduce  the  cost  of 
weapons  operations,  making  more 
resources  available  for  other  Federal 
activities.  This  proposal  has  been 
analyzed  and  its  cost-effectiveness 
confirmed  in  the  DOE  Nonnuclear 
Consolidation  Cost  Effectiveness  Report 
which  was  delivered  to  Congress  in 
January  1993.  In  addition,  this  proposed 
consolidation  would  reduce  the  overall 
environmental  impacts  of  maintaining 
the  nuclear  deterrent. 

No  increase  in  nuclear  weapons 
production  is  planned.  Rather,  this 
consolidation  reflects  a  decrease  in  the 
size  of  the  stockpile  to  the  lower  levels 
that  are  now  deemed  adequate  for 
national  security. 

Comment:  Nonnuclear  consolidation 
is  an  extension  of.  not  separate  from 
nuclear  reconfiguration  and  should  be 
included  as  part  of  the  Reconfiguration 
PEIS  since  the  processes  described  in 
the  EA  contain  or  are  associated  with 
radioactive  materials. 

Response:  As  stated  in  the  EA  (section 
2.4).  the  term  "nuclear"  is  limited  to 
those  weaf>ons  components  fabricated 
from  or  containing  various  isotopes  of 
plutonium  and  uranium  defined  as 
Special  Nuclear  Materials.  All  other 
weapons  components  (some  of  which 


contain  small  amounts  of  tritium)  and 
processes  are  called  nonnuclear.  The 
DOE  determined  that  the  nonnuclear 
consolidation  propcsal  could  be 
separated  from  the  Reconfiguration  PEIS 
because  the  nonnuclear  consolidation 
would  not  affect  or  predetermine  the 
outcome  of  the  PEIS  (57  FR  c046). 
Additionally,  by  separating  tie 
nonnuclear  element  of  the  Complex  the 
Nation  would  realize  the  annual  savings 
resulting  frtwrn  effectively  closing  down 
three  separate  nonruclear  wcapK)ns 
component  fabricat  on  sites  early.  The 
technical  capabilitv  that  otherwise 
would  be  lost  through  inactivity  at  these 
sites  would  also  be  retained.  All  of  the 
processes  involved  in  the  nonnuclear 
consolidation  prop-jsal  have  been 
described  and  the  environmental 
impacts  of  the  action  evaluated  in 
accordance  with  NEPA. 

Comment:  The  DOE  did  not  give  the 
public  adequate  time  to  comment  on  the 
FONSI. 

Response:  The  DOE  distributed 
approximately  3,000  copies  of  the 
proposed  FONSI.  2,000  copies  of  the  EA 
Executive  Summary,  and  1,200  copies  of 
the  complete  EA  to  Federal  agencies, 
state  and  local  governments.  American 
Indian  groups,  and  interested  members 
of  the  public  on  )uly  2.  1993.  Copies 
were  also  sent  to  the  15  designated  DOE 
reading  rooms  across  the  Nat  on. 
Additionally,  the  Federal  Register 
notice  of  the  proposed  FONSI  published 
July  8. 1993.  indicated  that  copies  of  the 
EA  or  EA  Executive  Summary  were 
available  to  the  public  upon  request. 
The  proposed  FONSI  and  supporting 
documents  were  available  for  public 
review  for  30  days  in  accordance  with 
40  CFR  1501.4(a)(2)(i)  and  10  CFR 
1021.322(d).  All  comments  postmarked 
before  the  closing  date  have  been 
considered.  In  addition,  DOE 
considered  late  comments  to  the  extent 
practicable. 

Comment:  Waste  treatment,  storage, 
and  disposal  practices  are  problematic, 
unsafe,  and  often  i  ilegal  throughout 
DOE  facilities.  In  view  of  their  past  and 
present  practices,  it  is  exceedingfy 
inappropriate  to  remove  the  public's 
oversight  capabilities  of  this  major 
Federal  action  at  this  time. 
*  Response:  DOE  acknowledges  that  not 
all  of  its  facilities  are  currently  in  full 
compliance  with  applicable  Federal  and 
state  regulations.  LOE  has  entered  into 
numerous  agreements  with  individual 
states  and  the  EPA  to  address 
environmental  compliance  issues  which 
have  arisen,  due  in  many  cases  to  the 
age  of  the  DOE  facihties  or  the 
uniqueness  of  DOE:  operations  (EA  table 
5—4).  Most  of  these  compliance 
agreements  includii  a  commitment  from 


the  DOE  to  achieve  compliance  by  a 
specified  date  and  include  schedules 
and  milestones  for  achieving 
compliance.  Through  these  agreements. 
Federal  agencies  and  state  governments 
maintain  involvement  and  oversight  on 
behalf  of  the  public. 

Comment:  DOE  should  not  forget  to 
consider  solar  power,  wind,  and  other 
natural  energies.  By  changing  its 
priorities,  DOE  could  become  the  most 
respected  government  department. 

Response:  The  DOE  coordinates  and 
administers  the  energy  functions  of  the 
Federal  government.  In  that  capacity, 
specific  organizations  within  the 
Department  have  missions  related  to 
long-term,  high  risk  research  and 
development  of  energy  technologies 
such  as  solar  power,  wind  and  other 
natural  energy  sources;  the  marketing  of 
Federal  p>ower.  energy  conservation; 
energy  regulatory  programs;  and  a 
central  energy  data  collection  and 
analysis  program.  However,  the 
Department  is  also  responsible  by  law  to 
maintain  the  nuclear  weapons  program. 
The  priority  given  to  the  nuclear 
weapons  program  is  dictated  by  national 
security  concerns. 

Comment:  DOE  has  been 
implementing  the  proposed  action  for 
several  years  by  not  funding  or 
implementing  upgrade  projects  at 
Mound;  the  Replacement  Tritium 
Facility  (RTF)  at  SRS  is  not  capable  of 
accepting  tritium  functions  from  Mound 
without  environmental  impacts;  SRS 
has  a  history  of  serious  tritium  releases 
to  the  environment  which  indicates  the 
impacts  at  SRS  have  been 
underestimated. 

Response:  Not  funding  some  of  the 
proposed  upgrade  projects  at  Mound 
over  the  f>ast  several  years  was  based  on 
normal  budgetary  and  programmatic 
considerations  applied  to  all  DOE 
programs.  The  fact  that  certain  upgrade 
projects  have  not  been  completed  was 
not  a  factor  in  the  decision  to 
consolidate  at  sites  other  than  Mound. 
The  proposal  to  consolidate  at  the 
Kansas  City  Plant  was  based  on  the 
detailed  analysis  performed  in  the 
Nonnuclear  Consolidation  Plan,  which 
is  described  in  Section  1.8  of  the  EA  and 
was  confirmed  by  three  independent 
consultants  appointed  by  the  Secretary. 

The  Replacement  Tritium  Facility 
(RTF)  at  the  Savannah  River  Site  (SRS) 
is  a  new  state-of-the-art  tritium  handling 
facility  designed  to  comply  with  all 
current  operating  requirements.  A 
separate  Environmental  Assessment 
(DOE/EA-0297.  classified.  March  1986) 
was  prepared  for  this  facility  and  a 
Finding  of  No  Significant  Impact  was 
issued  on  April  15, 1986  (51  FR  12727). 
F^or  to  full  operation  and  consolidation 
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of  the  Mound  tritium  handling 
functions  in  the  RTF,  a  standard  DOE 
Operations  Readiness  Review  (ORR)  to 
ensure  proper  operation  and  compliance 
with  all  applicable  regulations  is  being 
performed.  If.  at  the  completion  of  this 
review,  the  facility  does  not  meet 
standards  then  full  operation  and 
consolidation  would  not  proceed  until 
any  deficiencies  are  corrected. 

The  impacts  of  possible  tritium 
releases  resulting  from  nonnuclear 
consolidation  at  SRS  have  been  fully 
and  conservatively  analyzed  in  Section 
4.1.2  of  the  EA.  No  significant  impact  on 
the  environment,  workers,  and  the 
general  public  due  to  normal  operations 
or  accidents  were  identified.  Past 
tritium  releases  at  SRS  have  mainly 
been  associated  with  nuclear  reactor 
operations.  Since  the  reactors  at  SRS  are 
no  longer  operational  and  there  are  no 
plans  to  restart  them,  the  major  source 
of  these  releases  has  been  eliminated. 
|FR  Doc.  93-22451  Filed  9-13-93:  845  am] 
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Hot  Dry  Rock  Geothennal  Energy 
Systems;  Development  of  a  Faciltty  To 
Produce  and  Market  Electric  Power  or 
Thermal  Energy 

AGENCY:  Albuquerque  Operations  Office 
(DOE/AL).  Department  of  Energy. 
ACTION:  Notice  of  program  interest. 

summary:  DOE/AL  is  soliciting 
comments  and  expressions  of  interest  in 
developing  a  cost -shared,  industry-led 
project  to  develop  a  prototype  facility  to 
produce  and  market  electric  power  or 
heat  generated  from  geothermal  energy 
in  hot  dry  rock. 

DATES:  Statement  of  interest  should  be 
received  at  DOE/AL  on  or  before 
October  29. 1993. 

FOR  FURTHER  INFORMATION  CONTACT: 
Ms.  Gladys  J.  Hooper.  U.S.  Department 
of  Energy,  1000  lndef)endence  Avenue, 
SW.,  Washington,  DC  20585,  (2021  586- 
1146.  Mr.  Nyles  Lackey.  U.S. 
Department  of  Energy.  Albuquerque 
Operations  Office.  P.O.  Box  5400. 
Albuquerque,  New  Mexico  87185-5400. 
(505)  845-4527.  Dr.  David  Duchane.  Los 
Alamos  National  Laboratory,  EES-DO. 
MS  D443.  Los  Alamos.  New  Mexico 
87545.  (505)  667-4318. 
SUPPt^MENTARY  INFORMATION: 

Background 

Geothermal  energy  is  found  at  depth 
everywhere  in  the  world  in  the  form  of 
heat  stored  in  rock  which  is  hot  but 
essentially  dry.  Advanced  technology  to 
extract  the  geothermal  energy  from  this 
hot  dry  rock  has  been  under 
development  for  over  20  years.  The 


technology  entails  using  wells  to 
circulate  water  through  a  man-made 
geothermal  reservoir  to  extract  energy 
and  bring  it  to  the  surface  for  recovery 
and  use.  Several  studies  have  estimated 
that  geothermal  energy  from  hot  dry 
rock  could  be  used  to  produce 
electricity  at  costs  of  $0.05-0.07  per 
kWh  at  numerous  high  gradient 
locations  located  in  the  western  U.S. 
and  elsewhere  around  the  world.  Recent 
testing  at  a  pilot  facility  at  Fenton  Hill. 
New  Mexico,  produced  the  following 
results;  (1)  Steady,  uniform  heat 
production  at  a  level  of  four  thermal 
megawatts  was  achieved  from  a  single 
production  well  over  a  period  of  more 
than  six  months  (with  continuous 
operation  of  nearly  four  months):  (2) 
Access  to  fractured  hot  rock  increased 
with  time  as  fluid  was  circulated 
through  the  reservoir  (3)  Water 
consumption  decreased  to  seven  percent 
of  the  injected  fluid  over  the  course  of 
the  testing;  (4)  Thermal  energy  in  the 
amount  of  more  than  six  times  the 
thermal  equivalent  of  the  fuel  and 
electricity  used  to  run  the  plant  was 
continuously  produced;  (5)  Geothermal 
energy  was  extracted  with  essentially  no 
emissions  (except  waste  heat)  to  the 
environment  during  normal  operations: 
and  (6)  Dissolved  solids  remained  at 
levels  of  less  than  4.000  parts  per 
million  (ppm)  and  did  not  present 
scaling  problems  in  piping  and 
equipment.  Based  on  this  recent 
experience  and  other  experiences 
obtained  over  the  years  in  the  United 
Slates  and  overseas,  there  appear  to  be 
no  technical  impediments  to  the 
commercialization  of  hot  dry  rock 
technology. 

Purpose 

The  purpose  of  this  notice  is  to  obtain 
a  preUminary  indication  of  interest  by 
utilities  and  industrial  concerns  in  cost- 
sharing  to  develop  and  operate  a 
demonstration  facility  to  generate  and 
market  electric  power  or  heat  from  hot 
dry  rock  geothermal  energy.  Comments 
are  solicited  from  independent  power 
producers,  utilities,  energy  companies, 
well  field  drilling  and  service 
organizations,  turbine  manufacturers, 
and  other  businesses  with  an  interest  in 
the  development  of  geothermal  energy 
resources.  This  notice  is  only  intended 
to:  Decide  whether  to  proceed  with  a 
solicitation;  refine  the  specifications  of 
the  solicitation,  identify  potential 
bidders,  promote  the  formation  of 
pmrtnerships  or  consortia;  and  stimulate 
interactions  among  potential 
participants.  At  some  future  date,  if  a 
solicitation  for  this  project  is  issued,  the 
offeror  will  be  invited  to  specify  a  site 
for  the  development  of  the  {acility,  the 


size  and  scope  r  f  the  plant,  and  the 
customers)  to  whom  the  electric  power 
or  thermal  energy  will  be  sold,  as  well 
as  to  provide  a  plan  for  the  construction 
of  the  facility.  DOE  expects  that 
appropriate  facilities  for  consideration 
under  this  project  will  be  on  the  order 
of  1-25  megawatts  in  electricity 
generating  capacity  or  10-150  thermal 
megawatts  of  heat  production  potential 
DOE  will  not  operate  or  assume  an 
ownership  position  in  the  facility.  The 
plant  and  its  revenue  will  be  the 
property  of  the  successful  offerors).  A 
minimum  direct  cost-sharing  by  the 
offerer  for  this  facility  on  the  order  of  30 
percent  is  expected  with  a  target  of  50 
percent.  A  portion  of  the  cost-sharing, 
generally  that  in  excess  of  30  percent, 
may  include  in-kind  cost  participvation. 
The  federal  government's  share  of  any 
project  will  be  hmited  to  about  $30 
million  over  a  period  covering  the 
construction  of  the  facility  and  up  to 
two  years  of  operations.  DOE  will 
exercise  appropriate  oversight  authority, 
but  the  day-to-day  management  of  the 
project  will  be  exercised  by  the  offerer. 
In  connection  with  this  project.  DOE  is 
prepared  to  make  available  the 
equipment,  materials,  and  other 
resources  of  the  hot  dry  rock  pilot 
facility  located  at  Fenton  Hill.  New 
Mexico.  This  facility  may  be  used  for 
cost-shared  additional  testing  in  order  to 
provide  any  specialized  information 
that  may  be  needed  to  further 
commercialization  of  hot  dry  rock 
technology.  Alternatively,  the  facility 
can  be  made  available  for  the 
commercial  applications  contemplated 
by  this  notice. 


Expressions  of  Interest 

DOE.  through  its  AL  office,  requests 
comments  and  expressions  of  interest  in 
order  to  determine  the  level  of  interest 
by  private  parties  in  the  proposed 
project  to  build  and  operate  a 
geothermal  power  facility  using  hot  dry 
rock  technology.  Moreover,  the 
requested  information  will  help  the 
DOE  to  decide  whether  to  issue  a 
solicitation,  refine  the  specifications  of 
the  solicitation,  and  identify  potential 
bidders.  Comments,  suggested 
modifications,  additions,  deletions  or 
alternative  approaches  are  encouraged 
and  welcomed.  Proprietary  details  of 
responses  should  be  identified  and  will 
be  kept  in  confidence.  Failure  to 
respond  to  this  notice  will  not 
disqualify  any  party  from  responding  to 
any  subsequent  solicitation,  but  a 
response  will  assure  that  the  party 
receives  the  solicitation  and  notification 
of  related  activities.  Expressions  of 
interest  should  not  include  detailed 
plans  or  proposals  but  should  include 
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the  following:  (1)  The  name,  address, 
telephone  number,  and  facsimile 
number  of  the  primary  contact  p>erson; 
(2)  the  potential  participants,  their 
affiliations,  their  proposed  roles,  and 
brief  documentation  of  their  interest  in 
the  project;  (3)  interest,  if  any,  in 
possible  membership  in  a  consortium 
which  may  be  put  together  to  carry  out 
the  program(s)  defined  herein;  (4) 
comments  on  the  proposed  approach, 
the  scope  of  the  proposed  project  as 
outlined  in  this  notice,  cost  sharing, 
funding  level,  project  location  criteria. 
and  other  information  deemed  pertinent 
to  the  final  definition  of  the  project;  and 
(5)  a  statement  indicating  whether  or 
not  the  respondent  wishes  to  receive  a 
copy  of  the  solicitation.  Responses  to 
this  notice  should  not  exceed  five  pages 
in  length  exclusive  of  appendices. 
Responses  shall  be  sent  to  the  attention 
of  Mr.  Nyles  Lackey  at  the  address  listed 
above. 

Technology  Prospects 

Copies  of  pertinent  reports  on  hot  dry 
rock  are  available  to  aid  parties  in 
deciding  their  level  of  interest.  Copies  of 
these  reports  are  available  from  Los 
Alamos  National  Laboratory. 

Contact  Dr.  David  Duchane,  at  the 
address  listed  above,  for  information  on 
how  to  obtain  copies  of  these  reports. 

Issued  in  Albuquerque,  New  Mexico  on 
August  25, 1993. 
Ridurd  A.  Marquez, 
Assistant  Manager  for  Management  and 
Administration. 
(FR  Doc  93-22453  Filed  9-13-93;  8:45  am] 
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Environmental  Technology  Community 
College;  Educational  Bridge  Program 

AGENCY:  Albuquerque  Operations  Office 
(DOE/AL),  Department  of  Energy. 

ACTION:  Notice  of  program  intent. 

SUMMARY:  DOE,  Technology 
Development,  Office  of  Environmental 
Restoration  and  Waste  Management, 
pursuant  to  the  DOE  Financial 
Assistance  Rules,  10  CFR  part  600,  and 
Public  Law  101-510,  announces  that  an 
Environmental  Technology  Community 
College  Educational  Bridge  Program  will 
be  established  in  the  near  future.  DOE 
is  soliciting  expressions  of  interest  in 
the  development  or  enhancement  of  an 
educational  program  whose  purpose  is 
to  link  high  school  students,  interested 
in  Environmental  Technology 
curriculums,  to  four  year  institutions  via 
community  colleges.  The  purpose  of 
this  program  is  to  help  meet  the 
manpower  needs  of  EOE  in  its  cleanup 


mission.  In  Ught  of  this  mission,  the 
program  objectives  are: 

(1)  To  enhance  tlie  quality  and 
quantity  of  Environmental  Restoration 
and  Waste  Manage  Tient  (EM)  technician 
curricula,  which  will  provide  skilled 
environmental  pro'essionals, 

(2)  To  promote  and  increase 
technology  transfer  opportunities  for 
students;  and 

(3)  To  increase  tlie  participation  of 
minority  and  eduotionally 
disadvantaged  students  in  post- 
secondary  education. 

DATES:  Statement  cf  Interest  should  be 
received  at  DOE/AL  on  or  before 
October  14, 1993. 

FOR  FURTHER  INFOROATJON  CONTACT: 
Statement  of  Interest  should  be  sent  to 
the  attention  of  Mi.  Roger  Cartee, 
Department  of  Energy,  Alliuquerque 
Operations  Office,  Technology  Transfer 
and  Commercialization  Staff.  P.O.  Box 
5400,  Albuquerque.  New  Mexico 
87185-5400,  telepione  (505)  845-5251. 
SUPPLEMENTARY  INfORMATON:  The  Office 

of  the  Technology  Development  is 
planning  to  support  a  Community 
College  Educational  Brid^^e  Program  that 
will  ultimately  increase  tlie  future  work 
force  of  profession  lis  and  technologists 
who  can  help  to  mset  DOE's 
environmental  challenges  of  site 
restoration  and  cleinup.  "he 
Community  College  Brid^'e  Program  will 
provide  a  ciuriculum  that  focuses  on 
environmental  restoration  and  waste 
management.  Add  tionally,  emphasis  is 
placed  on  increasing  the  participation  of 
women,  minorities,  disabled,  and 
disadvantaged  students  in  the  required 
work  force. 

For  the  purpose  3f  this  Community 
College  Bridge  Program,  e  communi^ 
college  shall  be  de  Ined  by  the  state  in 
which  the  school  rasides,  offer  two-year 
degrees,  and  be  capable  of  delivering 
environmental  edi  cation  programs  to 
the  local  populaticn.  It  is  also 
anticipated  that  tho  DOE  will  be 
interested  in  comniiinity  colleges  that 
can  provide  the  following  requirements: 

1.  Create  a  plan  to  show  the  interface 
and  interaction  prccedures  with  high 
schools  and  four  yisar  educational 
entities. 

2.  A  statement  of  proposed  means  of 
delivering  enviroanental  education  to 
community  college  students,  as  well  as 
a  description  of  the-  environmentally 
based  curriculum,  he  community 
college's  facility  (including  classrooms 
and  laboratories),  end  faculty. 

3.  Describe  strategies  for  developing 
linkages  with  othe:  entities  for 
additional  funding 'levera.ging  purposes. 

4.  Provide  a  detailed  discussion  of  the 
milestones  and  funding  required  to 


accomplish  the  goals  and  objectives  of 
the  Community  College  Bridge  Program. 

5.  Include  a  procedure  to  evaluate  and 
review  student  progress  to  determine  if 
program  goals  and  objectives  are  being 
met. 

Funding:  The  estimated  total  program 
funding  available  from  DOE  is 
approximately  $800,000  for  fiscal  year 
(FY)  94.  It  is  possible  that  up  to  four 
awards  of  $200,000  will  be  made. 

Issued  in  Albuquerque,  New  Mexico,  on 
September  3, 1993. 

Richard  A.  Marquez, 

Assistant  Manager  for  Management  and 

Administration. 

IFR  Doc  93-22454  Filed  9-13-93;  8:45  ami 
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Oak  Ridge  Field  Office;  Acceptance  of 
an  Unsolicited  Application  for 
Rnancial  Assistance 

AGENCY:  Department  of  Energy  (DOE). 
ACTION:  Notice. 

SUMMARY:  DOE  announces  that  pursuant 
to  10  CFR  600.14(f)  it  intends  to  accept 
an  unsolicited  application  from  Institute 
for  Paper  Science  and  Technology 
(IPST)  and  award  a  cooperative 
agreement  in  the  amount  of  $120,000  for 
commercialization  of  on-line  ultrasonic 
sensors  for  measuring  paper  mechanical 
properties.  Successful  implementation 
of  this  instrumentation  will  p)ermit  more 
effective  utilization  of  raw  materials  and 
energy  while  producing  products  with 
improved  uniformity  and  performance. 
Energy  savings  result  from  optimization 
of  the  utilization  of  energy  intensive 
processes,  such  as  refining,  and  from 
efficiency  improvement  in  subsequent 
converting  processes  as  a  result  of 
uniform  product.  Energy  waste  is 
avoided  by  minimizing  substandard 
production.  The  proposed  work  is  to 
develop  a  commercially  viable  system 
for  on-machine,  out-of-plane  and  in- 
plane  measurements  of  ultrasound 
velocities;  install  a  working  system  on  a 
paper  machine  in  a  host  paper  mill; 
demonstrate  the  system's  capabilities 
and  benefits  to  the  paper  manufacturing 
industry;  and  have  a  vendor  committed 
to  providing  and  supporting  the  system. 
Eligibility  for  this  award  is,  therefore, 
restricted  to  IPST  pursuant  to  10  CFR 
600.14(j). 

FOR  FURTHER  INFORMATION  CONTACT: 

Stanley  Sobczynski,  Conservation  and 
Renewable  Energy,  U.S.  Department  of 
Energy,  Washington,  DC  20585.  202- 
586-1878. 
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bsued  in  Oak  Ridge,  Tennessee  on 
September?.  1993. 

Peter  D.  Dayton. 

Director.  Procvrement  and  Contracts  Division, 

Oak  Ridge  Field  Offtce. 

IFR  Doc  93-22452  Filed  9-13-93;  8:45  am] 
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Energy  Information  Administration 

Agency  Information  Collections  Under 
Review  by  the  Office  of  Management 
and  Budget 

AGENCY:  Energy  Information 
Administration,  DOE. 
ACTION:  Notice  of  request  submitted  for 
expedited  review  by  the  Office  of 
Management  and  Budget. 

summary:  The  Energy  Information 
Administration  (ELK)  has  submitted  the 
energy  information  collection(s)  listed  at 
the  end  of  this  notice  to  the  Office  of 
Management  and  Budget  (OMB)  for 
review  under  provisions  of  the 
Paperwork  Reduction  Act  (Pub.  L.  96- 
511.  44  U.S.C  3501  et  seq.).  The  listing 
does  not  include  collections  of 
information  contained  in  new  or  revised 
regulations  which  are  to  be  submitted 
under  section  3504(h)  of  the  Paperwork 
Reduction  Act,  nor  management  and 
procurement  assistance  requirements 
collected  by  the  Department  of  Energy 
(DOE! 

Each  entry  contains  the  following 
information:  (1)  The  sponsor  of  the 
collection;  (2)  Collection  number(s);  (3) 
Current  OMB  docket  number  (if 
applicable);  (4)  Collection  title;  (5)  Type 
of  request,  e.g.,  new,  revision,  extension, 
or  reinstatement;  (6)  Frequency  of 
collection;  (7)  Response  obligation,  i.e.. 
mandatory,  voluntary,  or  required  to 
obtain  or  retain  benefit;  (8)  Affected 
public:  (9)  An  estimate  of  the  number  of 


respondents  per  report  per  period;  (10) 
An  estimate  of  the  number  of  responses 
per  respondent  annually;  (11)  An 
estimate  of  the  average  hours  per 
response;  (12)  The  estimated  total 
annual  respondent  burden;  and  (13)  A 
brief  abstract  describing  the  proposed 
collection  and  the  respondents. 
DATES:  DOE  has  requested  expedited 
OMB  approval  by  September  17. 1993. 
The  Desk  Officer  may  be  telephoned  at 
(202)  395-3084.  (Also,  please  notify  the 
EIA  contact  listed  below.) 
ADDRESSES:  Address  comments  to  the 
Department  of  Energy  Desk  Officer. 
Office  of  Information  and  Regulatory 
Affairs,  Office  of  Management  and 
Budget.  726  Jackson  Place  NW.. 
Washington,  DC  20503.  (Comments 
should  also  be  addressed  to  the  Office 
of  Statistical  Standards  at  the  address 
below.) 

FOR  FURTHER  INFORMATION  AND  COPIES  OF 
RELEVANT  MATERIALS  CONTACT: 
Jay  Casselberry,  Office  of  Statistical 
Standards,  (EI-73),  Forrestal  Building. 
U.S.  Dep>artment  of  Energy,  Washington, 
DC  20585.  Mr.  Casselberry  may  be 
telephoned  at  (202)  254-5,348. 
SUPPLEMENTARY  INFORMATION:  The 
energy  information  collection  submitted 
to  OMB  for  review  was: 

1.  Energy  Information  Administration, 
Office  of  Energy  Markets  and  End  Use. 

Z.  EIA-457A/H. 

3. 905-0092. 

4.  Residential  Energy  Consumption 
Survey. 

5.  Revision. 

6.  Triennially. 

7.  Mandatory. 

8.  Individuals  or  households,  state  or 
local  governments,  businesses  or  other 
for-profit.  Federal  agencies  or 
employees,  and  small  businesses  or 
organizations. 

9.  9.430  respondents. 


10.  .333  responses. 

11.  2.08  hours  per  response. 

12.  6,557  hours. 

13.  E1A-457A/H  collection 
comprehensive  national  and  regional 
data  on  the  consumption  of  energy  in 
the  residential  sector.  Data  are  used  for 
analysis  and  forecasting.  The  revisions 
proposed  are:  (1)  The  addition  of 
questions  to  be  asked  at  single-family, 
owner-occupied  homes  built  in  1988  or 
later  (a  copy  of  the  additional  questions 
is  included  in  this  notice);  and  (2)  the 
deletion  of  some  questions  previously 
approved  that  are  now  considered 
unnecessary.  The  deleted  questions  are: 
A-7  (energy  rating),  A-lOA  (modular 
housing).  A-11  (built  as  apartment), 
C-9  (zoned  heating),  D-11  (preference 
for  new  air  conditioner  over  old  one), 
D-15  (size  of  window  air  conditioners). 
E-6  (preference  for  new  water  heater 
over  old  one).  E-9  (are  baths  taken  more 
often  than  showers).  G-2d  (use  of 
stovetop  grill).  017  (preference  for  new 
refrigerator  over  old  one),  G-18  (person 
who  decided  on  what  refrigerator  to 

[>urchase),  G-22  (use  of  hot  water  for 
sundry),  G-24  (loads  of  laundry  dried). 
G-29  (hours  television  sets  turned  on), 
H-3  (uses  of  reflective  film  on  windows, 
blinds  or  insulated  drapes,  shutters,  or 
awnings),  1-7  (fuel  oil  demand  side 
management  programs),  and  1-32  (use  of 
photovoltaic  cells). 

Statutory  Authority:  Section  2(a)  of  the 
Paperwork  Reduction  Act  of  1980.  (Pub.  L 
96-511),  which  amended  chapter  35  of  title 
44  United  States  Code  (See  44  USC  3506(n) 
and  (cHD). 

Issued  in  Washington,  DC,  September  9, 
1993. 

Yvoone  M.  Bishop, 

Director.  Statistical  Standards,  Energy 
Information  Administration. 
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NEW  HOME  SUPPLEMENT 


i 


i 


BOX  20 


IhTTERVlEWER:  CHECK  FOLDOUT  PAGE.  ASK  THIS  SECTION  IF  SINGLE-FAMILY  HOME. 
OWNED  (NOT  RENTED).  AND  BUILT  IN  1988  OR  LATiR  OTHERWISE  GO  TO  THE  UGHTING 
SUPPLEMENT.  IF  HOUSEHOLD  HAS  BEEN  SELECTED  FOR  THE  LIGHTING  SUPPLEMENT.   (SEE 
THE  HOUSING  UNIT  RECORD  SHEET.) 

INTERVIEWER  READ:  •Since  this  is  a  (relatively)  new  house.  I  have  a  few  questions  about  this 
house" 


NH-1.    Do  you  know  which  side  of  your  home  faces  the  South? 


YES 
NO 


r2M 


0  ->  INH^J 


If -YES' on  NH-1.  ASK: 


NH-2.  Using  your  best  estimate,  does  the  side  of  your  home  facing  the  South  have  more,  the 
same,  or  less  glass  area  than  tne  North  side  of  your  home? 


MORE  GLASS  AREA i 

SAME  GLASS  AREA i. 2 

LESS  GLASS  AREA 3 

NO  GLASS  AREA  ON  SOUTH  SIDE 0 


123S 


INTERVIEWER  READ:  "Here  are  some  questions  that  relate  to  the  technical  characteristics  cf  your 
house.  You  might  remember  some  of  these  items  from  the  materials  you  received  when  you 
bought  the  house.' 


NH-3.  What  is  your  best  estimate  of  the  R-value  of  the  insulation  In  the  roof  or  ceifing.  or  perhaps  you 
know  the  inches  of  insulation?,    (R-VALUES  RAN(aE  FROM  4  TO  49.) 


R-VALUE      I I  OR  INCHES      I I  . . .  ->  [NH-SJ 

DONT  KNOW    96  1236^39 

NO  INSULATION 00  ->  [NH-SJ 
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IF  -DONT  KNOW  ON  NH-3.  ASK: 

NH-4.  When  you  purchased  your  home,  were  you  informed  that  the  Insulation  in  your  roof  or 
ceiling  meets  or  exceeds  the  building  code  for  your  location? 


MEETS  THE  BUIIJ)ING  CODES   1 

EXCEEDS  THE  BUILDING  CODES 2 

DONT  REMEMBER/NOT  INFORMED 6 


1240 


INTERVIEWER:   CHECK  FOLDOUT  PAGE  IF  CENTRAL  AIR  CGNOmONING  CONTINUE, 
OTHERWISE  SKIP  TO  NH-7.  


3 


IF  HAS  CENTRAL  AIR-CONDITIONING.  ASK;  OTHERWISE  ->  INH-TJ 


NH-5.  For  your  central  air-conditioner,  what  is  your  best  estimate  of  the  size  of  the  cooling  capacity 
in  tons  or  Btu?  (12,000  Btu  per  hour  ■  1  ton  cooling  capacity.) 


TONS 


nj 


OR 


BTU/HOUR 


DONT  KNOW    96 


NH-6.  Is  your  air-conditioner  a  high-efficiency  unit? 

YES 1 

NO 0 

DONT  KNOW    6 


1241-48 


1249 


NH-7.  Is  your  heating  equipment  a  high-efficiency  unit? 

YES 1 

NO    .' 0 

DONT  KNOW 6 


12S0 


NH-8.  Can  you  set  thermostats  for  your  main  heating  equipment  so  that  you  have  different  temperatures 
in  sections  of  your  home?  This  is  usually  called  'Zoned-Heating*. 


YES 1 

NO/NO  THERMOSTAT 2 

DONT  KNOW   6 


1251 


6 


I 
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Form  E1A-457A  (1993) 


NH-9.  Please  dont  tiy  to  find  them,  but  we  are  interested  In  whether  you  maintain  files  or  stilt  have  the 
brochures  pertaining  to  information  about  the  chars  cteristics  of  your  home  and  ma-or  appliances? 


YES 

NO    

DONTKNOW 


1 
0 
6 


12S2 


INTERVIEWER:  SEE  THE  HOUSING  UNfT  RECORD  SHEET.  IF  THE  HOUSING  UNIT  HAS  BEEN 
SELECTED  FOR  THE  UGHTINQ  SUPPLEMENT,  GO  TO  THE  UGHTINQ  SUPPLEMENT 
OTHERWISE  CONTINUE  WITH  SECTION  O. 


D 
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Federal  Energy  Regulatory 
Commission 

[Proi«ct  Nos.  2451-004. 2452-007,  and 
2468-003  Michigan] 

Consumers  Power  Co.;  Avaiial>ility  of 
Draft  Muttipie  Project  Environmental 
Assessment 

Septembers.  1993. 

In  accordance  with  the  National 
Environmental  Policy  Act  of  1969  and 
the  Federal  Energy  Regulatory 
Commission's  (Commission's) 
regulations.  18  CFR  part  380  (Order  No. 
486.  52  FR  47897).  the  Office  of 
Hydropower  Licensing  has  reviewed  the 
three  applications  for  major  license  for 
the  existing  Rogers,  Hardy,  and  Croton 
Hydroelectric  Projects,  located  on  the 
Muskegon  River  in  Mecosta  and 
Newaygo  Counties,  in  southwest 
Michigan,  and  has  prepared  a  Draft 
Muhiple  Project  Environmental 
Assessment  (MPEA)  for  the  projects  in 
cooperation  with  the  U.S.  Department  of 
Agriculture,  Forest  Service,  Huron- 
Manistee  National  Forests.  In  the  draft 
MPEA.  the  Commission  and  Forest 
Service  staffs  analyzed  the  site-specific 
and  cumulative  environmental  effects  of 
the  existing  projects,  as  proposed  in  a 
Settlement  Agreement  reached  between 
Consumers  Power  Company  and  the 
state  and  Federal  resource  agencies.  The 
Commission  staff  has  concluded  that 
approval  of  the  applications  for  new 
license,  with  appropriate  enhancement 
measures,  would  not  constitute  a  major 
Federal  action  significantly  affecting  the 
quality  of  the  human  environment. 

Copies  of  the  draft  MPEA  are 
available  for  review  in  the  Public 
Reference  Branch,  room  3104,  of  the 
Commission's  offices  at  941  North 
Capitol  Street,  NE.,  Washington,  DC 
20426. 

Please  submit  any  comments  within 
45  days  from  the  date  of  this  notice  and 
should  be  addressed  to  Lois  D.  Cashell, 
Secretary.  Federal  Energy  Regulatory 
Commission.  825  North  Capitol  Street, 
NE..  Washington.  DC  20426.  Please  affix 
Project  Nos.  2451.  2452.  and  2468  to  all 
comments.  For  further  information, 
please  contact  Frank  Karwoski. 
Environmental  Coordinator,  at  (202) 
219-2782. 
Lois  D.  Cashell, 
Secretary. 
IFR  Doc.  93-22347  Filed  »-13-93;  8:45  am] 
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[Docliet  No.  JD93-14300T  Hvtt  Mexico-53] 

Department  of  the  Interior.  Bureau  of 
Land  Management;  NGPA  Notice  of 
Determination  by  Jurisdictional 
Agency  Designating  Tight  Formation 

Septembers,  1993. 

Take  notice  that  on  September  2, 
1993,  the  United  States  Department  of 
the  Interior's  Bureau  of  Land 
Management  (BLM)  submitted  the 
above-referenced  notice  of 
determination  pursuant  to 
§  271.703(c)(3)  of  the  Commission's 
regulations,  that  the  Chacra  Formation 
underlying  certain  lands  in  the  )icarilla 
Area  of  the  Otero  Chacra  Pool  located  in 
Rio  Arriba  County,  New  Mexico, 
qualifies  as  a  tight  formation  under 
section  107(b)  of  the  Natural  Gas  Policy 
Act  of  1978.  The  area  of  application 
covers  approximately  2.560  acres,  all  of 
which  are  located  on  the  )icarilla 
Apache  Indian  Reservation.  The 
recommended  area  is  described  as 
follows: 

Township  25  North,  Range  5  West 

Sections  21-22:  S/2 
Sections  27-28:  All 
Sections  33-34:  N/2 

The  notice  of  determination  also 
contains  BLM's  findings  that  the 
referenced  portion  of  the  Chacra 
Formation  meets  the  requirements  of  the 
Commission's  regulations  set  forth  in  18 
CFR  part  271. 

The  application  for  determination  is 
available  for  inspection,  except  for 
material  which  is  confidential  under  18 
CFR  275.206,  at  the  Federal  Energy 
Regulatory  Commission,  825  North 
Capitol  Street,  NE..  Washington,  DC 
20426.  Persons  objecting  to  the 
determination  may  file  a  protest,  in 
accordance  with  18  CFR  275.203  and 
275.204,  within  20  days  after  the  date 
this  notice  is  issued  by  the  Commission. 
Lois  D.  Cashell, 
Secretary. 

IFR  Doc.  93-22348  Filed  9-13-93.  8:45  am) 
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Pocitet  No.  JD93-13997T  Colorado-61] 

Department  of  the  Interior,  Bureau  of 
Land  Management;  NGPA  Amended 
Notice  of  Determination  by 
Jurisdictional  Agency  Denying 
Designation  of  Tight  Formation 

Septembers,  1993. 

Take  notice  that  on  September  3. 
1993.  the  United  States  Department  of 
Interior.  Bureau  of  Land  Management 
(BLM)  amended  its  notice  of 
determination  that  was  filed  in  the 
above-referenced  proceedings  on  August 


16.  1993,  pursuant  to  §271. 703(c)(3)  of 
the  Commission's  regulations.  The 
August  16, 1993  notice  determined  that 
a  portion  of  the  Upper  Lewis  Shale 
Formation  (Blue  Gravel  Sand)  in  Moffat 
County,  Colorado,  does  not  qualify  as  a 
tight  formation  under  section  107(b)  of 
the  Natural  Gas  Policy  Act  of  1978 
(NGPA). 

The  amended  notice  of  determination 
reduces  the  geographical  area 
recommended  to  be  denied  tight 
formation  designation.  The  amended 
area  covers  only  the  2,080  acres,  more 
or  less,  of  Federal  Lands  described  as 
follows: 

Township  9.  North.  Range  90  West 

Section  31:  W/2 

Township  9  North,  Range  91  West 

Section  23:  E/2 
Section  24:  W/2 
Section  25:  All 
Section  26:  NEy4 
Section  35:  E/2 

The  notice  of  determination  also 
contains  BLM's  findings  that  the 
referenced  portion  of  the  Pictured  Cliffs 
Formation  does  not  meet  the 
requirements  of  the  Commission's 
regulations  set  forth  in  18  CFR  part  271. 

The  application  for  determination  is 
available  for  inspection,  except  for 
material  which  is  confidential  under  18 
CFR  275.206.  at  the  Federal  Energy 
Regulatory  Commission,  825  North 
Capitol  Street.  NE.,  Washington,  DC 
20426.  Persons  objecting  to  the 
determination  may  file  a  protest,  in 
accordance  with  18  CFR  275.203  and 
275.204.  within  10  days  after  the  date 
this  notice  is  issued  by  the  Commission. 
Lois  D.  Cashell. 
Secretary. 
IFR  Doc.  93-22346  Filed  9-13-93;  8:45  ami 
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[Doclcet  No.  J093-14301T  Colorado-«2] 

Department  of  the  Interior,  Bureau  of 
Land  Management;  NGPA  Notice  of 
Determination  by  Jurisdictional 
Agency  Designating  Tight  Formation 

September  8, 1993. 

Take  notice  that  on  September  2. 
1993,  the  United  States  Department  of 
Interior,  Bureau  of  Land  Management 
(BLM)  submitted  the  above-referenced 
notice  of  determination  pursuant  to 
§  271.703(c)(3)  of  the  Commission's 
regulations,  that  a  portion  of  the 
Corcoran-Cozzette  Formation  in  the 
Lower  Mesaverde  Members,  Cozzette 
and  Corcoran  Sandstones  in  Garfield 
County,  Colorado,  qualifies  as  a  tight 
formation  under  section  107(b)  of  the 
Natural  Gas  Policy  Act  of  1978  (NGPA). 
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The  recommended  area  encompasses 
approximately  201,160  acres  of  which 
approximately  56%  are  Federal  Lands 
and  46%  are  Fee  Lands  described  as 
follows: 

Township  5  South.  Range  98  West 
Township  5  South,  Range  99  West 
Township  5  South,  Range  100  West 
Township  6  South,  Range  98  West 
Township  6  South,  Range  99  West 
Township  6  South,  Range  100  West 
Township  7  South.  Range  98  West 
Township  7  South.  Range  99  West 
Township  7  South,  Range  100  West 
Sections  1-36:  Ail 

The  notice  of  determination  also 
contains  BLM's  Hndings  that  the 
referenced  portion  of  the  Corcoran- 
Cozzette  Formation  meets  the 
requirements  of  the  Commission's 
regulations  set  forth  in  18  CFR  part  271. 

The  application  for  determination  is 
available  for  inspection,  except  for 
material  which  is  confidential  under  18 
CFR  275.206.  atlhe  Federal  Energy 
Regulatory  Commission,  825  North 
Capitol  Street,  NE.,  Washington,  DC 
20426.  Persons  objecting  to  the 
determination  may  file  a  protest,  in 
accordance  with  18  CFR  275.203  and 
275.204,  within  20  days  after  the  date 
this  notice  is  issued  by  the  Commission. 
Lois  D.  Cashell, 
Secretary. 
|FR  Doc.  93-22349  Filed  9-13-93:  8:45  amj 
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[Docket  No.  RP93-1 90-000] 

Algonquin  Gas  Transmission  Co.; 
Proposed  Changes  In  FERC  Gas  Tariff 

September  8,  1993. 

Take  notice  that  on  September  3, 
1993,  Algonquin  Gas  Transmission 
Company  (Algonquin)  tendered  for 
filing  as  part  of  its  FERC  Gas  Tariff, 
Fourth  Revised  Volume  No.  1,  the 
following  revised  tariff  sheets,  with  a 
proposed  effective  date  of  October  1, 
1993: 

First  Revised  Sheet  No.  20A 
Original  Sheet  No.  98 
Sheet  No.  99 

Algonquin  states  that  the  purpose  of 
this  filing  is  to  establish  the  balance  and 
allocation  of  Stranded  Costs  to  be  paid 
by  Algonquin  to  Texas  Eastern 
Transmission  Corporation  (Texas 
Eastern)  pursuant  to  Texas  Eastern's 
direct  bill  of  Stranded  Costs  filed  on 
August  31, 1993. 

Algonquin  notes  that  copies  of  this 
filing  were  served  upon  each  affected 
party  and  interested  state  commissions. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion 
to  intervene  or  protest  with  the  Federal 


Energy  Regulatory  Commission,  825 
North  Capitol  Street,  St..  Washington. 
DC  20426.  in  accordance  with  18  CFR 
385.214  and  385.211  af  the 
Commission's  Rules  and  Regulations. 
All  such  motions  or  protests  should  be 
filed  on  or  before  Septejrber  15, 1993. 
Protests  will  be  considered  by  the 
Commission  in  detennining  the 
appropriate  action  to  be  taken  but  will 
not  serve  to  make  prctestants  parties  to 
the  proceeding.  Any  person  wishing  to 
become  a  party  must  filt  a  motion  to 
intervene.  Copies  of  thi<i  filing  are  on 
file  with  the  Commis.sior  and  are 
available  for  public  inspection  in  the 
public  reference  room. 
Lois  D.  Cashell. 
Secretary. 

[PR  Doc.  93-22353  Filed  9i-'l3-93;  8:45  ami 
BILUNG  COOC  VriT-OI-M 
. i 

[Docket  No.  RP9;^191-OO0] 

Algonquin  Gas  Transmission  Co.; 
Proposed  Changes  ii  FERC  Gas  Tariff 

Septembers,  1993. 

Take  notice  that  on  Saptember  3, 
1993,  Algonquin  Gas  Transmission 
Company  (Algonquir)  tendered  for 
filing  as  part  of  its  FERG  Gas  Tariff, 
Fourth  Revised  Volume  No.  1.  First 
Revised  Sheet  No.  97,  wiith  a  proposed 
effective  date  of  Octobej  1, 1993. 

Algonquin  states  that  the  purpose  of 
this  filing  is  to  provide  for  the  recovery 
of  certain  transition  costs  associated 
with  upstream  capacity  retained  by 
Algonquin.  Specifically,  Algonquin 
seeks  to  recover  gas  supply  realignment 
(GSR)  costs  associated  with  retained 
capacity  that  are  to  be  p«id  by 
Algonquin  to  Texas  Eastern 
Transmission  Corporation  (Texas 
Eastern). 

Algonquin  requests  that  the 
Commission  waive  §  15422  of  the 
Commission's  regulations  to  the  extent 
necessary  in  order  to  permit  this 
application  to  take  effect  on  October  1, 
1993. 

Algonquin  states  that  copies  of  this 
tariff  filing  were  mailed  to  all  customers 
of  Algonquin  and  interested  state 
commissions. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion 
to  intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission,  825 
North  Capitol  Street.  NE.,  Washington, 
DC  20426.  in  accordance  with 
§§  385.214  and  385.211  pf  the 
Commission's  Rules  end  Regulations. 
All  such  motions  or  protests  should  be 
filed  on  or  before  September  15, 1993. 
Protests  will  be  consi  dered  by  the 
Commission  in  detennining  the 


appropriate  action  to  be  taken,  but  will 

not  serve  to  make  protestants  parties  to 

the  proceeding.  Any  person  wishing  to 

become  a  party  must  file  a  motion  to 

intervene.  Copies  of  this  filing  are  on 

file  with  the  Commission  and  are 

available  for  public  inspection. 

Lois  D.  Cashell, 

SecKtary. 

|FR  Doc.  93-22354  Filed  9-13-93;  8:45  am] 

BILUNG  COOC  f717-01-M 

[Docket  No,  CP9a-696-000] 

Arltla  Energy  Resources  Co.;  Request 
Under  Blanket  Autftorization 

Septembers.  1993. 

Take  notice  that  on  August  30, 1993, 
Arkla  Energy  Resources  Company 
(AER),  525  Milam  Street,  P.O.  Box 
21734.  Shreveport.  Louisiana  71151 
filed  in  Docket  No.  CP93-696-000  a 
request  pursuant  to  §§  157.205.  157.211 
and  157.212  of  the  Commission's 
Regulations  under  the  Natural  Gas  Act 
for  authorization  to  construct  and 
operate  certain  facilities  in  Arkansas, 
under  its  blanket  certificate  issued  in 
Docket  No.  CP82-384-000  and  CP82- 
384-001.  all  as  more  fully  set  forth  in 
the  request  which  is  on  file  with  the 
Commission  and  open  to  public 
inspection. 

AER  specifically  proposes  to 
construct  and  operate  a  new  delivery 
tap  and  meter  station  for  delivery  of  gas 
to  Arkansas  Louisiana  Gas  Company's 
customers  in  Arkansas  County, 
Arkansas.  AER  states  that  the  volume  of 
gas  that  will  be  delivered  through  this 
tap  is  approximately  7.300  Mcf  annually 
and  80  Mcf  on  a  peak  day.  AER 
indicates  that  the  proposed  facilities 
will  be  constructed  at  an  estimated  cost 
of  $15,958  and  that  Arkansas  Louisiana 
Gas  Company  will  reimburse  AER  for  all 
construction  costs.  AER  states  that  it  has 
sufficient  capacity  to  accomplish  the 
deliveries  referenced  herein  without 
detriment  or  disadvantage  to  its  other 
customers. 

Any  person  or  the  Commission's  staff 
may,  within  45  days  after  issuance  of 
the  instant  notice  by  the  Commission, 
file  pursuant  to  Rule  214  of  the 
Commission's  Rules  of  Practice  and 
Procedure  (18  CFR  385.214)  a  motion  to 
intervene  or  notice  of  intervention  and 
pursuant  to  §  157.205  of  the  Regulations 
under  the  Natural  Gas  Act  (18  CFR 
157.205)  a  protest  to  the  request,  ff  no 
protest  is  filed  within  the  time  allowed 
therefor,  the  proposed  activity  shall  be 
deemed  to  be  authorized  effective  the 
date  after  the  time  allowed  for  filing  a 
protest.  If  a  protest  is  filed  and  not 
withdrawn  within  30  days  after  the  time 
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allowed  for  filing  a  protest,  the  instant 

request  shall  be  treated  as  an 

application  for  authorization  pursuant 

to  Section  7(c)  of  the  Natural  Gas  Act. 

Lois  D.  Cashell. 

Secretary. 

|FR  Doc.  93-22344  Filed  9-13-93;  8:45  am] 

BILLMO  CODE  t717-01-M 

[Docket  No.  TM94-1-84-000] 

Caprock  Pipeline  Co.;  Proposed 
Changes  in  FERC  Gas  Tariff 

September  8. 1993. 

Take  notice  that  on  September  1, 
1993,  Caprock  Pipeline  Company. 
(Caprock  Pipeline),  tendered  for  filing  as 
part  of  its  FERC  Gas  Tariff.  First  Revised 
Volume  No.  1.  the  following  tariff  sheets 
with  a  proposed  effective  date  of 
October  1.  1993: 

First  Revised  Sheet  No.  4 
First  Revised  Sheet  No.  5 
First  Revised  Sheet  No.  28 

Caprock  Pipeline  states  that  the 
purpose  of  these  changes  is  to  establish 
the  ACA  surcharge  in  its  rates  for  fiscal 
year  1993  and  to  note  the  new  telephone 
number  for  their  electronic  bulletin 
board  supplier.  Enernet. 

Caprock  Pipeline  states  that  a  copy  of 
this  filing  has  been  served  upon  all  of 
Caprock  Pipeline's  customers. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion 
to  intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission,  825 
North  Capitol  Street.  NE..  Washington, 
DC  20426.  in  accordance  with 
§§  385.214  and  385.211  of  the 
Commission's  Rules  and  Regulations. 
All  such  motions  or  protests  should  be 
filed  on  or  before  September  15. 1993. 
Protests  will  be  considered  by  the 
Commission  in  determining  the 
appropriate  action  to  be  taken,  but  will 
not  serve  to  make  protestants  parties  to 
the  proceeding.  Any  person  wishing  to 
become  a  party  must  file  a  motion  to 
intervene.  Copies  of  this  filing  are  on 
file  with  the  Commission  and  are 
available  for  public  inspection  in  the 
public  reference  room. 
Lois  D.  Cashell, 
Secretary. 
IFR  Doc.  93-22355  Filed  9-13-93;  8:45  ami 

BILUNG  COOC  6717-01-M 

[Docket  No.  CP93-S52-000] 

Carnegie  ^4atural  Gas  Company  and 
Carnegie  Interstate  Pipeline  Co., 
Technical  Conference 

September  8. 1993. 

A  technical  conference  will  be  held  to 
discuss  issues  raised  in  the  above- 


captioned  proceeding  on  Thursday. 
October  14. 1993.  at  10  a.ra..  in  room 
3400-B  at  the  offices  of  the  Federal 
Energy  Regulatory  Commission.  825  N. 
Capitol  Street.  NE..  Washington.  DC 
20426. 

All  interested  persons  and  Staff  are 
permitted  to  attend.  However, 
attendance  does  not  confer  party  status. 

For  additional  information,  contact 
Timothy  W.  Gordon  at  (202)  208-2059. 
Lois  D.  Cashell. 
Secretary. 
IFR  Doc.  93-22343  Filed  9-13-93;  8:45  ami 

BILUNG  COOC  (717-01-11 


[Docket  No.  CP89-5-005] 

CNG  Transmission  Corp>.,  Sale  of 
Natural  Gas 

September  8, 1993. 

Take  notice  that  on  January  21. 1992, 
CNG  Transmission  Corporation  (CNG), 
445  West  Main  Street.  PO  Box  2450. 
Clarksburg.  West  Virginia,  submitted  the 
following  information  regarding  the  sale 
of  natural  gas  to  be  made  to  an  affiliate 
under  CNG's  Rate  Schedule  USA, 
pursuant  to  the  authorization  granted  by 
an  order  issued  December  20, 1988,  in 
Docket  No.  CP89-5-O00.t 

(1)  Name  of  Buyer:  The  East  Ohio  Gas 
Company 

(2)  Location  of  Buyer:  Cleveland, 
Ohio. 

(3)  Affiliation  between  CNG  and 
Buyer:  East  Ohio  is  an  affiliate  of  CNG, 
owned  by  the  same  parent.  Consolidated 
Natural  Gas  Company. 

(4)  Term  of  Sale:  The  agreement  is  for 
a  one-day  sale  on  September  30, 1993. 

(5)  Estimated  Total  and  Daily 
Quantities:  The  maximum  daily 
quantity  for  the  one  day  sale  is  no  more 
than  3.000.000  Dt. 

(6)  maximum  sales  rate:  As  with  all 
USA  Sales,  the  maximum  sales  rates 
will  be  the  100%  load  factor  ACD  rate. 

Minimum  sales  rate:  The  minimum 
rate  will  be  the  actual  Weighted  average 
Cost  of  Gas  ("WACOG").  plus 
adjustments 

Rate  to  be  charged  during  the  billing 
period:  The  actual  price  within  this 
range  will  be  primarily  a  function  of  : 
CNG's  actual  costs  for  the  injection 
period,  the  price  of  which  will  not  be 
known  exactly  until  after  the  sale  is 
made. 

Any  interested  party  desiring  to  make 
any  protest  with  reference  to  this  sale  of 
natural  gas  should  file  with  the  Federal 
Energy  Regulatory  Commission, 
Washington,  DC  20426,  within  30  days 


<  CNG  Transmission  Corporation.  45  FERC 
161.446(1988). 


after  issuance  of  the  instant  notice  by 
the  Commission,  pursuant  to  the  order 
of  December  20, 1988.  If  no  protest  is 
filed  within  that  time  or  the 
Commission  denies  the  protest,  the 
proposed  sale  may  continue  until  the 
underlying  contract  expires.  If  a  protest 
is  filed.  CNG  may  sell  gas  for  120  days 
from  the  date  of  commencement  of 
service  or  until  a  termination  order  is 
issued,  whichever  is  earlier. 
Lois  D.  CashcU, 
Secretary. 
(FR  Doc.  93-22341  Filed  9-13-93;  8:45  am] 

BILUNO  COOC  (717-01-M 


[Docket  No.  TM94-1  -1 5-000] 

Mid  Louisiana  Gas  Co.;  Proposed 
Changes  in  FERC  Gas  Tariff 

September  8, 1993. 

Take  notice  that  on  September  1, 
1993.  Mid  Louisiana  Gas  Company  (Mid 
Louisiana)  tendered  for  filing  as  part  of 
its  FERC  Gas  Tariff.  Third  Revised 
Volume  No.  1.  the  following  tariff  sheets 
with  a  proposed  effective  date  of 
October  1, 1993: 

First  Revised  Sheet  No.  4 
First  Revised  Sheet  No.  4A 
First  Revised  Sheet  No.  4B 

Mid  Louisiana  states  that  the  purpose 
of  filing  the  revised  tariff  sheets  is  to 
refiect  a  revision  to  the  unit  rates  for  the 
collection  of  the  Annual  Charges 
imposed  by  Section  382  of  the 
Commission's  Regulations. 

Mid  Louisiana  states  that  this  filing  is 
being  made  in  accordance  with  Section 
22  of  Mid  Louisiana's  FERC  Gas  Tariff. 

Mid  Louisiana  states  that  copies  of 
this  filing  have  been  mailed  to  Mid 
Louisiana's  customers  and  interested 
state  commissions. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  petition 
to  intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission.  825 
North  Capitol  Street,  NE..  Washington. 
DC  20426  in  accordance  with  §§  385.211 
and  385.214.  the  Commission's  Rules  of 
Practice  and  Procedure  (18  CFR  385.211 
and  385.214).  All  such  petitions  or 
protests  should  be  filed  on  or  before 
September  15, 1993.  Protests  will  be 
considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Any  person  wishing  to  become  a  party 
must  file  a  petition  to  intervene.  Copies 
of  this  filing  are  on  file  with  the 
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Commission  and  are  available  for  public 

inspection. 

Lois  D.  Cashell, 

Secretary. 

[FR  Doc.  93-22359  Filed  9-13-93;  8:45  am] 

BILUNQ  CODE  S717-01-M 


pocket  No.  CP93-700-000] 

Paiute  Pipeline  Co.;  Request  Under 
Blanket  Authorization 

September  8. 1993. 

Take  notice  that  on  September  2, 
1993.  Paiute  Pipeline  Company  (Paiute). 
P.O.  Box  94197.  Las  Vegas.  Nevada 
89193^197.  filed  in  Docket  No.  CP93- 
700-000  a  request  pursuant  to  §  157.205 
of  the  Commission's  Regulations  under 
the  Natural  Gas  Act  (18  CFR  157.205) 
for  authorization  to  construct  and 
operate  a  new  delivery  tap  to  deliver 
natural  gas  to  R.R.  Donnelley  and  Sons 
Company  (Donnelley),  an  end  user, 
under  Paiute's  blanket  certificate  issued 
in  Docket  No.  CP84-739-000  pursuant 
to  section  7  of  the  Natural  Gas  Act,  all 
as  more  fully  set  forth  in  the  request 
which  is  on  file  with  the  Commission 
and  open  to  public  inspection. 

Specifically,  Paiute  proposes  to 
construct  and  operate  a  delivery  tap  on 
its  Reno  Lateral  in  Washoe  County, 
Nevada  to  deliver  natural  gas, 
transported  by  Paiute.  directly  to 
Donnelley.  Paiute  states  that  it  has  been 
informed  that  Donnelley  would 
construct  pipeline  facilities  to  connect 
the  proposed  deUvery  tap  to  its  plant. 

Paiute  further  states  that  its  existing 
tariff  does  not  prohibit  the  addition  of 
new  delivery  points  and  that  it  has 
sufficient  capacity  to  provide  for  the 
proposed  deliveries  without  any 
detriment  or  disadvantage  to  its  existing 
customers.  Paiute  avers  that  deliveries 
to  the  proposed  tap  will  have  little  or  no 
effect  on  its  peak  day  and  annual 
deliveries. 

Any  person  or  the  Commission's  staff 
may,  within  45  days  after  issuance  of 
the  instant  notice  by  the  Commission, 
file  pursuant  to  Rule  214  of  the 
Commission's  Procedural  Rules  (18  CFR 
385.214)  a  motion  to  intervene  or  notice 
of  intervention  and  pursuant  to 
§  157.205  of  the  Regulations  under  the 
Natural  Gas  Act  (18  CFR  157.205)  a 
protest  to  the  request.  If  no  protest  is 
filed  within  the  time  allowed  therefor, 
the  prof>osed  activity  shall  be  deemed  to 
be  authorized  effective  the  day  after  the 
time  allowed  for  filing  a  protest.  If  a 
protest  is  filed  and  not  withdrawrn 
within  30  days  after  the  time  allowed 
for  filing  a  protest,  the  instant  request 
shall  be  treated  as  an  application  for 


authorization  pursuant  to  Section  7  of 

the  Natural  Gas  Act. 

Lois  D.  Cashell. 

Secretary. 

IFR  Doc.  93-22345  Filec  »-t3-93;  8:45  am] 

BILUNG  COOE  STIT-OI-M 

[Docket  No.  CP92-459-X>2] 

Texas  Eastern  Transnission  Corp.; 
Proposed  Changes  in  PERC  Gas  Tariff 

September  8,  1993. 

Take  notice  that  on  Apgust  31, 1993, 
Texas  Eastern  Transnr  is$ion  Corporation 
(Texas  Eastern),  tendered  for  filing  as 
part  of  its  FERC  Gas  Tariff,  Sixth 
Revised  Volume  No.  ' ,  the  tariff  sheets 
listed  on  Appendix  A  of  the  filing. 

By  this  filing,  and  i;i  compliance  with 
ordering  paragraph  (C)  of  the 
Commission's  July  20  1993,  Order 
Approving  Abandonment,  Authorizing 
Acquisition,  and  Granting  Motion  for 
Waiver.  Texas  Eastern  slates  that  it  is 
filing  tariff  sheets  to  estjblish  new 
incremental,  open-acce$s  transportation 
rate  schedules  for  trarsportation  on  new 
pipeline  facilities,  known  as  the 
"Lebanon  Lateral",  fo-  csustomers  using 
that  portion  of  the  Lei  afton  Lateral 
capacity  not  committed  to  Texas 
Eastern. 

Texas  Eastern  requests  that  the 
Commission  waive  all  necessary  rules 
and  regulations  to  per  nit  the  tariff 
sheets  listed  on  Appendix  A  to  become 
effective  on  October  1  1993.  Texas 
Eastern  states  that  pursuant  to  and  in 
compliance  with  orde-ing  paragraph  (J) 
of  the  July  20  Order,  Texas  Eastern  will 
notify  the  Commission  upon  completion 
of  the  acquisition  withia  10  days 
thereof. 

Texas  Eastern  states  that  copies  of  the 
filing  were  served  on  '"exas  Eastern's 
jurisdictional  customers  and  interested 
state  commissions. 

Any  person  desiring  to  protest  said 
filing  should  file  a  protest  with  the 
Federal  Energy  Regulatory  Commission. 
825  North  Capitol  Street.  NE.. 
Washington.  DC  20426.  in  accordance 
with  Rule  211  of  the  Commission's 
Rules  of  Practice  and  I*rocedure.  All 
such  protests  should  be  fi  led  on  or 
before  September  15, 1993.  Protests  will 
be  considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  sen'e  to  make 
protestants  parties  to  tie  proceeding. 
Copies  of  this  filing  are  on  file  with  the 
Commission  and  are  a/f  liable  for  public 
inspection.  J 

Lois  D.  Cashell.  ' 

Secretary. 
IFR  Doc.  93-22342  Filed  J-13-93;  8:45  am] 

BILUNG  COOE  1717-01-11 


[Docket  No.  RP92-171-003] 

Texas  Eastern  Transmission  Corp.; 
Proposed  Changes  in  FERC  Gas  Tariff 

Septembers.  1993. 

Take  notice  that  on  September  3. 
1993,  Texas  Eastern  Transmission 
Corporation  (Texas  Eastern)  tendered  for 
filing  as  part  of  its  FERC  Gas  Tariff. 
Fifth  Revised  Volume  No.  1,  the 
following  tariff  sheets,  with  a  proposed 
effective  date  of  July  1, 1992: 

Sub  Sixth  Revised  Sheet  No.  526 
Sub  Sixth  Revised  Sheet  No.  528 

Texas  Eastern  states  that  the  above 
tariff  sheets  are  being  filed  in 
compliance  with  Ordering  Paragraph  (D) 
of  the  Commission's  Order  on  Technical 
Conference.  Compliance  Filing,  and 
Rehearing  issued  August  4. 1993  in  the 
subject  docket  (August  4  Order).  Texas 
Eastern  states  that  the  August  4  Order 
required  Texas  Eastern  to  revise  its  ASA 
tariff  provision:  (1)  "to  ensure  that 
Texas  Eastern's  non-sales  ASA  Rate 
Schedule  customers  are  not  responsible 
for  any  fuel-use  underrecoveries  Texas 
Eastern  might  incur  related  to  service  to 
Texas  Eastern's  non-sales.  non-ASA 
Rate  Schedule  customers";  and  (2)  to 
incorporate  the  tariff  revisions  proposed 
in  Texas  Eastern's  August  21.  1992  data 
response.  Texas  Eastern  states  that  the 
above  tariff  sheets  comply  with  these 
requirements. 

Texas  Eastern  states  that  copies  of  the 
filing  were  served  on  all  firm  customers 
of  Texas  Eastern  Transmission 
Corporation  and  interested  state 
commissions.  In  addition,  copies  of  the 
filing  have  been  served  upon  all 
shippers  under  Rate  Schedules  IT-l  and 
PTI. 

Any  person  desiring  to  protest  said 
filing  should  file  a  protest  with  the 
Federal  Energy. Regulatory  Commission, 
825  North  Capitol  Street.  NE.. 
Washington,  DC  20426,  in  accordance 
with  §  385.211  of  the  Commission's 
regulations.  Ail  such  protests  should  be 
filed  on  or  before  September  15, 1993. 
Protests  will  be  considered  by  the 
Commission  in  determining  appropriate 
action  to  be  talen,  but  will  not  serve  to 
make  protestants  parties  to  the 
proceedings.  Copies  of  this  filing  are  on 
file  with  the  Commission  and  are 
available  for  public  inspection. 
Lois  0.  Cashell, 
Secrefofy. 
[FR  Doc.  93-22351  Filed  9-13-93;  8:45  am) 
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[Docket  No.  RP9»-18»-(W0] 

Texas  Gas  Transmission  Corp.; 
Proposed  Changes  in  FERC  Gas  Tariff 

September  8, 1993. 

Take  notice  that  on  September  2, 
1993.  Texas  Gas  Transmission 
Corporation  (Texas  Gas)  tendered  for 
filing  as  part  of  its  FERC  Gas  Tariff. 
Original  Volume  No.  1.  and  First 
Revised  Volume  No.  2A.  the  tariff  sheets 
listed  in  Appendix  A  to  the  filing,  with 
a  proposed  effective  date  of  October  1, 
1993. 

Texas  Gas  states  that  the  proposed 
tariff  sheets,  listed  in  Appendix  A  of  the 
filing,  are  being  filed  in  order  to 
establish  a  cost  allocation  methodology 
and  recovery  mechanism  pursuant  to 
Commission  Order  No.  528.  whereby 
Texas  Gas  would  recover  75%  of  an 
additional  $3.4  million  in  Take-or-Pay 
(TOP)  Settlement  Payments  attributable 
to  Texas  Gas'  obligation  to  indemnify 
certain  producers  for  certain  royalty 
attributable  to  prior  take-or-pay 
settlement  payments.  Specifically. 
Texas  Gas  proposes  to  absorb  25%  of 
these  additional  TOP  Settlement 
Payments,  recover  25%  through  a 
monthly  fixed  charge  to  current  firm 
customers  and  recover  the  remaining 
50%  via  a  volumetric  commodity 
surcharge  on  throughput,  including  both 
sales  and  transportation  volumes. 

Texas  Gas  states  that  copies  of  the 
revised  tariff  sheets  are  being  mailed  to 
Texas  Gas'  jurisdictional  customers, 
interested  state  commissions  and  each 
person  listed  on  the  official  service  list 
previously  compiled  by  the  Secretary  in 
these  proceedings. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion 
to  intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission,  825 
North  Capitol  Street.  NE..  Washington. 
DC  20426,  in  accordance  with  18  CFR 
385.214  and  385.211  of  the 
Commission's  Rules  and  Regulations. 
All  such  motions  or  protests  should  be 
filed  on  or  before  September  15, 1993. 
Protests  will  be  considered  by  the 
Commission  in  determining  the 
appropriate  action  to  be  taken,  but  will 
not  serve  to  make  protestants  parties  to 
the  proceeding.  Any  person  wishing  to 
become  a  party  must  file  a  motion  to 
intervene.  Copies  of  this  filing  are  on 
file  with  the  Commission  and  are 
available  for  public  inspection  in  the 
public  reference  room. 
Lois  D.  Cashell, 
Secretary. 
IFR  Doc.  93-22352  Filed  9-13-93;  8  45  ami 

WUMQ  COOC  t717-01-M 


[Docket  No.  TM94-1-29-000] 

Transcontinental  Gas  Pipe  Line  Corp.; 
Proposed  Changes  in  FERC  Gas  Tariff 

September  8, 1993. 

Take  notice  that  on  September  1. 
1993,  Transcontinental  Gas  Pipe  Line 
Corporation  (TGPL)  tendered  for  filing 
as  part  of  its  FERC  Gas  Tariff.  Third 
Revised  Volume  No.  1.  Seventh  Revised 
Sheet  No.  60.  with  a  proposed  effective 
date  of  October  1.1993. 

TGPL  states  that  the  purpose  of  the 
filing  is  to  reflect  an  increase  in  the 
Annual  Charge  Adjustment  (ACA) 
Charge  in  the  commodity  portion  of 
TGPL's  sales  and  transportation  rates. 
Pursuant  to  Order  No.  472.  the 
Commission  has  assessed  TGPL  its  ACA 
unit  rate  of  S0.0026/Mcf  ($0.0025/dt  on 
TGPL's  system)  for  the  annual  p>eriod 
commencing  Ociober  1, 1993. 

TGPL  states  that  copies  of  the  filing 
are  being  mailed  to  affected  customers 
and  interested  state  commissions. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  p>etition 
to  intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission,  825 
North  Capitol  Street.  NE.,  Washington. 
DC  20426  in  accordance  with  §§  385.211 
and  385.214  the  Commission's  Rules  of 
Practice  and  Procedure  (18  CFR  385.211 
and  385.214).  All  such  petitions  or 
protests  should  be  filed  on  or  before 
September  15, 1993.  Protests  will  be 
considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Any  person  wishing  to  become  a  party 
must  file  a  petition  to  intervene.  Copies 
of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection. 
Lois  D.  Cashell, 
Secretary. 
IFR  Doc.  93-22358  Filed  9-13-93;  8  45  am) 

BILUNO  coot  (TIT-OI-M 


[Docket  No.  TM94-1  -82-000] 

Viking  Gas  Transmission  Co.; 
Proposed  Changes  in  FERC  Gas  Tariff 

September  8. 1993. 

Take  notice  that  on  September  3. 
1993,  Viking  Gas  Transmission 
Company  (Viking),  tendered  for  filing  as 
part  of  its  FERC  Tariff.  Original  Revised 
Volume  Na  1,  Twenty-Fourth  Revised 
Sheet  No.  6.  and  First  Revised  Volume 
No.  1,  Substitute  Original  Sheet  No.  6. 
with  a  proposed  effective  date  of 
October  1. 1993. 

Viking  states  that  this  filing  reflects 
the  new  Annual  Charge  Adjustment  of 
$.0026  per  dekatherm. 


Viking  states  that  copies  of  the  filing 
have  been  mailed  to  all  of  its 
jurisdictional  customers  and  affected 
state  regulatory  commissions. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion 
to  intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission.  825 
North  Capitol  Street  NE..  Washington. 
DC  20426.  in  accordance  with  Rules  211 
and  214  of  the  Commission's  Rules  of 
Practice  and  Procedure.  All  such 
motions  or  protests  should  be  filed  on 
or  before  September  15. 1993.  Protests 
will  be  considered  by  the  commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  Copies 
of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection. 
Lois  D.  Cashell, 
Secretary. 
IFR  Doc.  93-22356  Filed  9-13-93;  8.45  ami 

BILUNC  COOC  (Tir-OI-M 


[Docket  No.  TM94-1 -62-000] 

Western  Gas  Interstate  Co.;  Proposed 
Changes  in  FERC  Gas  Tariff 

Septembers.  1993. 

Take  notice  that  on  September  2. 
1993,  Western  Gas  Interstate  Company 
(Western),  tendered  for  filing  as  part  of 
its  FERC  Gas  Tariff.  Third  Revised 
Volume  No.  1.  the  following  tariff  sheets 
with  an  effective  date  of  October  1, 
1993. 

1st  Revised  Sheet  No.  10 
1st  Revised  Sheet  No.  11 

Western  states  that,  its  filing  proposes 
changes  to  its  rates  in  accordance  with 
the  terms  of  the  Annual  Charge 
Adjustment  Clause  of  its  FERC  Gas 
Tariff. 

Western  states  that  the  tariff  sheets 
proposed  to  become  effective  October  1 , 
1993  is  to  account  for  the  increase  in 
Western's  Annual  Charge  Adjustment 
(ACA).  The  adjustment  of  the  ACA 
Surcharge  is  determined  each  fiscal 
year,  and  reflects  an  increase  of 
$0.0002/MMbtu  from  the  currently 
effective  ACA  Surcharge. 

Finally,  Western  states  that  copies  of 
the  filing  were  served  upon  Western's 
transmission  system  customers  and 
interested  state  re^latory  commissions. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion 
to  intervene  with  the  Federal  Energy 
Regulatory  Commission,  825  North 
Capitol  Street.  NE.,  Washington,  DC 
20426,  in  accordance  with  §§  385.211 
and  385.214  of  the  Commission's  Rules 
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and  Regulations.  All  such  motions  or 
protests  should  be  filed  on  or  before 
September  15. 1993.  Protests  will  be 
considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make  the 
protestants  parties  to  the  proceeding. 
Any  person  wishing  to  become  a  party 
must  nie  a  motion  to  intervene.  Copies 
of  this  Tiling  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection. 
Lois  D.  Cashell. 
Secretary 
|FR  Doc.  93-22357  Filed  9-13-93;  8:45  ami 

BtUJNO  COOC  Cri7-01-M 


[Docket  No.  ftP93-109-00q 

Williams  Natural  Gas  Co.; 
Supplemental  Compliance  Filing 

Septembers.  1993. 

Take  notice  that  on  September  1. 
1993.  Williams  Natural  Gas  Company 
(WNG)  tendered  for  filing  the  following 
tariff  sheets  to  its  proposed  tariff 
applicable  to  restructured  services. 
Second  Revised  Volume  No.  1: 

Second  Substitute  Original  Sheet  No.  283 
Substitute  Original  Sheet  Nos.  300-304 

The  proposed  effective  date  of  these 
tariff  sheets  is  October  1. 1993. 

VVNG  states  that  the  tendered  tariff 
sheets  list  each  customer's  initial 
allocation  of  capacity  on  WNG's 
pipeline  system  which  resulted  from  the 
open  season  conducted  during  August. 
1993  as  required  by  the  August  2, 1993 
order  in  the  above  referenced  docket. 

WNG  states  that  a  copy  of  it  filing  was 
served  on  all  parties  in  this  docket  and 
on  all  jurisdictional  customers  and 
affected  state  commissions. 

Any  person  desiring  to  protest  said 
filing  should  file  a  protest  with  the 
Federal  Energy  Regulatory  Commission. 
825  North  Capitol  Street.  NE., 
Washington.  DC  20426.  in  accordance 
with  §385.211  of  the  Commission's 
Rules  and  Regulations.  All  such  protests 
should  be  filed  on  or  before  September 
15. 1993.  Protests  will  be  considered  by 
the  Commission  in  determining  the 
appropriate  action  to  be  taken,  but  will 
not  serve  to  make  protestants  parties  to 
the  proceedings.  Copies  of  this  filing  are 
on  file  with  ihe  Commission  and  are 
available  for  public  inspection  in  the 
public  reference  room. 
Lois  D.  Cashell. 
Secretary. 
jFR  Doc  93-22350  Filed  »-13-93:  8:45  am] 

BILLMQ  CODE  m7-0t-M 


ENVIRONMENTAL  PFpTECTXM 
AGENCY  I 

IECAO-RTP-0746;  FRL-4728-71 

Three  Review  Workshops  on  Draft 
Chapters  of  a  Revised.Air  CkialHy 
Criteria  for  Ozone  and  Related 
Photochemical  Oxidaots 

AGENCY:  Environmental  Protection 
Agency.  i 

ACTION:  Notice  of  public  meetings. 

SUMMARY:  Three  review  workshops  will 
be  held  by  the  Enviroamental  Criteria 
and  Assessment  Office  (ECAO)  of  EPA's 
Office  of  Health  and  Environmental 
Assessment  to  facilitaV)  preparation  of 
the  chapters  dealing  w  th  environmental 
ozone/oxidants  concentrations, 
ecological  effects,  and  atmospheric 
ozone  and  precursors  for  an  external 
review  draft  of  the  revised  Air  Quality 
Criteria  for  Ozone  and  Related 
Photochemical  Oxidan.s. 

GATES:  The  first  workshop,  which 
addresses  environmental  ozone/ 
oxidants  concentration:,  will  be  held  on 
September  23, 1993.  fiK>m  9  a.m.  to  5 
p.m.  at  EPA's  Environmental  Research 
Center,  at  the  intersection  of  Alexander 
Drive  and  Highway  54.  in  Research 
Triangle  Park,  NC.  The  second 
workshop,  which  addresses  ecological 
effects,  will  be  held  Sap  tember  27 
through  September  29,  1993.  from  8:30 
a.m.  to  5  p.m.  each  day  at  the  Valley 
River  Inn,  1000  Valley  lliver  Way, 
Eugene,  OR  97401,  telephone  1-800- 
543-«266.  The  third  vjrcrkshop.  which 
addresses  atmospheric  ozone  and 
precursors,  will  be  held  September  29 
through  October  1, 199c ,  also  at  EPA's 
Environmental  Researcli  Center  in 
Research  Triangle  Park,  NC.  Meeting 
times  on  September  29  and  30  will  be 
from  9  a.m.  to  4:30  p.m.  and  on  October 
1  will  be  from  8:30  a.n.  to  12  noon.  All 
three  workshops  are  op<  n  to  the  public 
FOR  FURTHER  INFORMATKN  COKTACT: 
Mr.  William  C.  Ewald,  manager  for  the 
chapter  on  environmental  ozone/ 
oxidants  concentrations  U.S. 
Environmental  Protecticn  Agency, 
ECAO,  MD-52.  Researcl  Triangle  Park. 
NC  27711;  telephone  91 J-541-4164.  for 
information  on  the  first  Arorkshop. 
Information  on  the  second  workshop 
may  be  obtained  from  D  .  J.H.B.  Garner, 
manager  for  the  chapter  on  ecological 
effects,  at  the  same  address,  but 
telephone  919-541~415:t.  For 
information  on  the  third  workshop, 
contact  Ms.  Beverly  E,  T  i  ton.  manager 
for  the  chapter  on  atmospheric  ozone 
and  preciu^ors,  at  the  sane  address  but 
telephone  919-541-416: .  ,. 


SUPPt-EMENTARY  INFORMATKM:  As 
discussed  in  a  previous  call  for 
information  (57  FR  38832,  August  27, 
1992).  EPA  is  undertaking  to  review 
and.  where  appropriate,  update  and 
revise  the  document.  Air  Quality 
Criteria  for  Ozone  and  Related 
Photochemical  Oxidants.  As  part  of  this 
review,  the  first  workshop  will  cover  a 
draft  chapter  (Chapter  4)  on 
environmental  ozone/oxidants 
concentrations,  patterns,  and  exposure 
estimates.  The  second  workshop  will 
cover  a  draft  cliapter  (Chapter  5)  on  the 
effects  of  ozone  on  managed  and  natural 
ecosystems,  including  crops.  The  third 
worksnop  will  cover  a  draft  chapter 
(Chapter  3)  on  the  atmospheric 
chemistry,  meteorological  and  transport 
processes,  and  analytical  methods  for 
ozone/oxidants;  and  precursor  sources, 
emissions,  analytical  methods,  and 
concentrations.  The  particular  chapter 
covered  at  each  workshop  will  be 
available  to  the  public  at  the  time  of  the 
workshop.  Members  of  the  public  will 
have  an  opportunity  at  the  workshops  to 
make  brief,  oral  statements.  Interested 
parties  also  are  invited  to  assist  the  EPA 
in  developing  and  refining  the  scientific 
information  base  for  ozone  by 
submitting  new  information  on  the 
topics  covered  at  these  three  workshops. 
To  be  considered  for  inclusion  in  the 
review  process,  submitted  information 
should  be  published  or  accepted  for 
publication  in  a  peer-reviewed, 
scientific  journal. 

Dated:  September  7, 1993. 
Gary  J.  Foley, 

Acting  Assistant  Administrator  for  Research 
and  Development. 

jFR  Doc.  93-22439  Filed  9-13-93;  8:45  amj 

BILLING  CODE  6660  50  M 

[FRL-4729-2] 

Science  Advisory  Board  Executive 
Committee,  Environmental  Futures 
Committee;  Public  Meetings 

Pursuant  to  the  Federal  Advisory 
Committee  Act.  Public  Law  92-463. 
notice  is  hereby  given  that  the 
Environmental  Futures  Committee  of 
the  Science  Advisory  Board  (SAB)  will 
meet  from  8:30  a.m.  until  5  p.m.  on 
Thursday.  September  30, 1993  at  Crystal 
Station,  Conference  Room  C,  2nd  Floor, 
2800  Crystal  Drive,  Arlington,  Virginia 
22202. 

The  Environmental  Futures 
Committee  (EFC)  was  formed  by  the 
SAB  at  the  request  of  Administrator 
Browner  to  assist  the  Agency  in 
anticipating  environmental  problems, 
issues  and  opportiuiities.  The  charge  to 
this  Committee  includes:  Developing  a 
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procedure  for  short-and  long-term 
forecasting  of  natural  and  anthropogenic 
developments  which  may  affect 
environmental  quality  and  its 
protection:  develop  detailed 
examinations  procedures  and  apply 
them  to  some  future  developments;  and 
draw  implications  from  the 
examinations  of  future  developments 
and  recommend  actions  for  EPA  to 
address  them.  This  meeting  will  focus 
on  orientation  for  the  Standing 
Committees  and  the  Committee  will 
receive  briefings  from  the  OfHce  of 
Policy.  Planning  and  Evaluation  (OPPE) 
on  driving  factors  and  an  overview  of 
the  Futures  methods. 

This  meeting  is  op^n  to  the  public 
but  seating  is  limited  and  available  on 
a  first  come  basis.  Any  member  of  the 
public  wishing  further  information 
concerning  the  meeting  or  who  wishes 
to  submit  oral  or  written  comments 
should  contact  the  Designated  Federal 
OfRcial,  Mr.  Robert  Flaalc.  Science 
Advisory  Board  (A-lOlF),  U.S. 
Environmental  Protection  Agency,  401 
M  Street.  SW..  Washington.  DC  20460: 
telephone  (202)  260-6552;  FAX  (202) 
260-7118. 

Dated:  September  2. 1993. 
A.  Robert  FUak. 

Acting  Staff  Director.  Science  Advisory  Board. 

IFR  Doc.  93-22442  Piled  9-13-93;  8:45  am] 

M.IJNOCOOC  «a40  W  M 


IFra.-4729-«] 

Science  Advisory  Board 
Environmental  Healtti  Committee; 
Open  Conference  Call  Meeting 

Under  Public  Law  92-463.  notice  is 
hereby  given  that  the  Environmental 
Health  Committee  (EHC]  of  the  Science 
Advisory  Board  of  EPA  will  conduct  a 
conference  call  meeting  Friday, 
September  24,  1993  from  3  to  5  p.m. 
EETT.  The  meeting  is  open  to  the  public. 

At  this  meeting,  the  Committee  will 
review  methodologies  for  estimating 
health  benefits  resulting  from  corrective 
actions  at  hazardous  waste  sites,  as 
incorporated  in  the  draft  document 
Regulatory  Impact  Analysis  (RIA)  for  the 
Final  Rulemaking  on  Corrective  Action 
for  Solid  Waste  Management  Units 
developed  by  the  Office  of  Solid  Waste. 
The  Committee  will  address  a  variety  of 
issues  related  to  the  quantification  of 
these  benefits,  particularly  the  exposure 
and  health  risk  assumptions  underlying 
the  estimates. 

Requests  for  copies  of  the  draft  RIA 
document  should  be  directed  to  the 


Resource  Conservation  and  Recovery 
Act  (RCRA)  Hotline  (1-800-424-9346). 
The  document  is  not  available  from  the 
Science  Advisory  Board.  Questions 
concerning  its  content  should  be 
addressed  to  Mr.  Gary  Ballard  (OS-311), 
Regulatory  Analysis  Branch,  Office  of 
Solid  Waste.  U.S.  Environmental 
Protection  Agency.  401  M  Street.  SW.. 
Washington  DC  20460  (202)  260-2429. 

Membiars  of  the  public  desiring 
additional  information  about  the 
conduct  of  the  meeting  or  the  agenda,  or 
who  wish  to  call  into  the  conference 
should  contact  Mr.  Samuel  Rondberg 
(AlOlF).  Science  Advisory  Board,  U.S. 
Environmental  Protection  Agency,  401 
M  Street,  SW.,  Washington  DC  20460 
(202)  260-2559  or  fax  to  (202)  260- 
7118.  Anyone  wishing  to  provide  public 
comment  for  the  meeting  should  contact 
Mr.  Rondberg  by  September  22,  and  be 
prepared  to  fax  any  materials  to  the 
{>articipants.  Opportunities  for  oral 
comment  will  be  limited  to  no  more 
than  five  minutes  per  speaker  and  no 
more  than  fifteen  minutes  in  total.  A 
fixed  number  of  conference  lines  have 
been  reserved  for  the  meeting  and 
participation  will  be  on  an  "as  available 
basis." 

Dated:  September  9, 1993. 
A.  RolMrtFlMk, 

Acting  Staff  Director,  Science  Advisory  Board. 
IFR  Doc.  93-22557  Filed  9-13-93;  8:45  am] 
BNJJNQOOOt  I 


EQUAL  EMPLOYMENT  OPPORTUNTTY 
COMMISSION 

Agency  Report  Forms  Under  OMB 
Review 

AGENCY:  Equal  Employment 
Opportunity  Commission. 
action:  Request  for  comments. 

SUMMARY:  Under  the  provisions  of  the 
Paperwork  Reduction  Act  (44  U.S.C 
Chapter  35),  agencies  are  required  to 
submit  proposed  information  collection 
requests  to  OMB  for  review  and 
approval,  and  to  publish  a  notice  in  the 
Federal  Register  notifying  the  public 
that  the  agency  has  made  such  a 
submission.  The  proposed  report  form 
under  review  is  listed  below. 
DATES:  Comments  must  be  received  on 
or  before  October  29. 1993.  If  you 
anticipate  commenting  on  a  rei>ort  form 
but  find  that  time  to  prepare  will 
prevent  you  from  submitting  comments 
promptly,  you  should  advise  the  OMB 
Reviewer  and  Agency  Clearance  Officer 
of  your  intent  as  early  as  possible. 
ADDRESSES:  Copies  of  the  proposed 
report  form,  the  request  for  clearance 


(Standard  Form  83).  supporting 
statement,  and  other  documents 
submitted  to  OMB  for  review  may  be 
obtained  from  the  Agency  Clearance 
Officer.  Comments  on  the  item  listed 
should  be  submitted  to  the  Agency 
Clearance  Officer  and  the  OMB 
Reviewer. 

FOR  FURTHER  INFORMATION  CONTACT: 

EEOC  Agency  Clearance  Officer: 
Margaret  P.  Ulmer,  Office  of 
Management,  room  2204, 1801  L  Street, 
NW..  Washington.  DC  20507; 
Telephone:  (202)  663-4279. 

OMB  Reviewer:  Joseph  Lackey. 
Human  Resources  and  Housing  Branch, 
Office  of  Information  and  Regulatory 
Affairs.  Office  of  Management  and 
Budget,  room  3208.  New  Executive 
Office  Building.  Washington.  DC  20503: 
Telephone:  (202)  395-7316. 

Type  of  Request:  Extension  (No  change) 

Title:  Employer  Information  Report 
EEO-1 

Form  Number:  Standard  Form  100 

Frequency  of  Report:  Annually 

Type  of  Respondent:  Private  employers 
with  100  or  more  employees  and 
certain  Federal  government 
contractors  with  50  or  more 
employees 

Standard  Industrial  Classification  (SIC) 
Code:  Multiple 

Description  of  Affected  Public:  IND/ 
HUE)  and  Farms  and  Businesses/ 
INST 

Responses:  126.700 

Reporting  Hours:  503.500 

Federal  Cost:  $728,000 

Applicable  under  Section  3504{b)  of 
Public  Law  96-5 1 1 :  Not  applicable 

Number  of  Forms:  1 

Abstract-Needs/Users:  EEO-1  data  are 
used  by  EEOC  to  investigate  charges 
of  discrimination  against  employers 
in  private  industry.  Data  are  shared 
with  several  Federal  government 
agencies,  particularly  the  Office  of 
Federal  Contract  Compliance 
Programs  (OFCCP),  U.S.  Department 
of  Labor.  Under  Section  709(d)  of 
Title  VII  of  the  Qvil  Rights  Act  of 
1964,  as  amended.  EEO-1  data  are 
also  shared  with  approximately  83 
State  and  local  FEP  agencies. 

Dated:  September  8. 1993. 

For  the  Commission. 
Patricia  C  Johnson, 
Acting  Director  of  Management,  Equal 
Employment  Opportunity  Commission. 
IFR  Doc.  93-22449  Filed  9-13-93;  8:45  am) 
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FEDERAL  DEPOSIT  INSURANCE 
CORPORATION 

Information  Collection  Submitted  to 
0MB  For  Review 

AGENCY:  Federal  Deposit  Insurance 

Corporation. 

ACTION:  Notice  of  information  collection 

submitted  to  OMB  for  review  and 

approval  under  the  PaperworiiL 

Reduction  Act  of  1980. 

SUMMARY:  In  accordance  with 

requirements  of  the  Paperwork 

Reduction  Act  of  1980  (44  U.S.C. 

chapter  35),  the  FDIC  hereby  gives 

notice  that  it  has  submitted  to  the  Office 

of  Management  and  Budget  a  request  for 

OVfB  review  of  the  information 

collection  system  described  below. 

Type  of  Review.  Extension  of  the 
expiration  date  of  a  currently 
approved  collection  without  any 
change  in  the  substance  or  method  of 
collection. 

Title:  Community  Reinvestment  Act 
Statement  and  Recordkeeping. 

Form  Number.  None. 

OMB  Number.  3064-0092. 

Expiration  Date  of  OMB  Clearance: 
October  31. 1993. 

Frequency  of  Response:  On  occasior 
(recordkeeping). 

Respondents:  Insured  nonmeraber 
banks. 

Number  of  Respondents:  7387. 

Annual  Hours  Per  Recordkeeper.  68. 

Total  Recordkeeping  Hours:  502.316. 

OMB  Reviewer.  Gary  Waxman,  (202) 
395-7340,  Office  of  Management  and 
Budget,  Paperwork  Reduction  Project 
(3064-0092),  Washington.  DC  20503. 

FDIC  Contact  Steven  F.  Hanft,  (202) 
898-3907.  Office  of  the  Executive 
Secretary,  room  F-400.  Federal 
Deposit  Insurance  Corporation.  550 
17th  Street  NW..  Washington,  DC 
20429. 

Comments:  Comments  on  this  collection 
of  information  are  welcome  and 
should  be  submitted  before  November 
15, 1993. 

ADDRESSES:  A  copy  of  the  submission 
may  be  obtained  by  calling  or  writing 
the  FDIC  contact  listed  above. 
Comments  regarding  the  submission 
should  be  addressed  to  both  the  OMB 
reviewer  and  the  FDIC  contact  listed 
above. 

SUPP1.EMENTARY  INFORMATION:  Under  the 
Community  Reinvestment  Act  (CRA) 
and  Regulation  12  CFR  part  345,  the 
FDIC  requires  each  insured  state 
nonmember  bank  to  adopt  a  CRA 
statement,  post  a  CRA  notice,  and 
maintain  a  CRA  public  Ble.  They  must 
also  disclose  their  CRA  ratings  and 
written  Performance  Evaluations. 


Dated:  September  8, 1993. 
Federal  Deposit  Insurance  GoqMratioa. 
Hoyle  L.  RobuMon, 
Executive  Secretary. 
[PR  Doc  93-22361  Filed  9-13-93;  8:45  am] 

BILUNGCOOC  e714-0t-« 
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F«?deral  Deposit  Insurance  Corporation. 

Hoyle  L.  Robinson. 

Executive  Secretary. 

IFR  Doc.  93-22403  Filed  9-13-93:  8:45  am) 
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Information  Collection  ittjbmitted  to 
OMB  for  Review 

AGENCY:  Federal  Deposit  Insurance 

Corporation. 

ACTION:  Notice  of  infonralion  collection 

submitted  to  OMB  for  review  and 

approval  imder  the  Papt  rwork 

Reduction  Act  of  1980. 

SUMMARY:  In  accordance  with 
requirements  of  the  Pap-jrwork 
Reduction  Act  of  1980  (44  U.S.C 
chapter  35).  the  FDIC  hereby  gives 
notice  that  it  has  submitted  to  the  Office 
of  Management  and  Bucget  a  request  for 
OMB  review  of  the  infomiation 
collection  system  described  below. 

Type  of  Review:  Extetsion  of  the 
expiration  date  of  a  cunently  approved 
collection  without  any  change  in  the 
substance  or  method  of  soliection. 

Title:  Procedures  for  Monitoring  Bank 
Protection  Act  Compliance. 

Form  Number:  None. 

OMB  Number:  3064-(i095. 

Expiration  Date  ofOMl  Clearance: 
October  31. 1993. 

Frequency  of  Respom^:  On  occ8si<Mi 
(recordkeeping). 

Respondents:  Insured  nonmember 
banks. 

Number  of  Responde.its:  7,400. 

Annual  Hours  Per  Recordkeeper:  0.5. 

Total  Recordkeeping  Hours:  3.700. 

OMB  Reviewer:  Gary  Waxman.  (202) 
395-7340.  Office  of  Ma  lagement  and 
Budget.  Paperwork  Redaction  Project 
(3064-0092).  Washii^on.  DC  20503. 

FDIC  Contact:  Steven  F.  Hanft.  (202) 
898-3907.  Office  of  the  Executive 
Secretary,  room  F-400,  Federal  Deposit 
Insurance  Corpyoration.  550  17th  Street 
NW..  Washington.  DC  20429. 

Comments:  Comments  on  this 
collection  of  information  are  welcome 
and  should  be  submitted  before 
November  15. 1993. 
ADDRESSES:  A  copy  of  t  le  submission 
may  be  obtained  by  cal  ing  or  writing 
the  FDIC  contact  listed  above. 
Comments  regarding  the  submission 
should  be  addressed  to  both  the  OMB 
reviewer  and  the  FDIC  contact  listed 
above. 

SUPPt^MENTARV  INRMM^TION:  Insured 
nonmember  banks  mus :  keep  records  to 
show  compliance  with  the  Bank 
Protection  Act. 

Dated:  Seotomber  8.  ^99^. 


FEDERAL  EMERGENCY 
MANAGEMEffT  AGENCY 

[FEMA-1000-DR] 

Kansas;  Amendment  to  Notice  of  a 
Major  Disaster  Declaration 

AGENCY:  Federal  Emergency 
Management  Agency  (FEMA). 
ACTION:  Notice. 

SUMMARY:  This  notice  amends  the  notice 
of  a  major  disaster  for  the  State  of 
Kansas,  (FEMA-1000-DR).  dated  JiUy 
22. 1993.  and  related  determinations. 
EFFECTIVE  DATE:  September  7.  1993. 
FOR  FURTHER  INFORMATION  CONTACT: 
Pauline  C  Campbell.  Disaster 
Assistance  Programs.  Federal 
Emergency  Management  Agency. 
Washington.  DC  20472.  (202)  646-3606. 
SUPPLEMENTARY  INFORMATION:  The  notice 
of  a  major  disaster  for  the  State  of 
Kansas  dated  July  22. 1993.  is  hereby 
amended  to  include  the  following  areas 
among  those  areas  determined  to  have 
been  adversely  affected  by  the 
catastrophe  declared  a  major  disaster  by 
the  President  in  his  declaration  of  July 
22. 1993: 

Jefferson  and  Morris  Counties  for  Public 
Assistance.  (Already  designated  for 
Individual  Assistance.) 

Chase,  Hodgeman,  and  Smith  Counties  for 
Individual  Assistance  and  Public  Assistance. 
(Catalog  of  Federal  Domestic  Assistance  No. 
83.516,  Disaster  Assistance) 
Ridurd  W.  Krinun, 

Deputy  Associate  Director,  State  and  Local 

Programs  and  Support. 

IFR  Doc  93-22430  Filed  9-13-93;  8:45  am) 
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[FEMA-e95-OR] 

Missouri;  Amendment  to  Notice  of  a 
Major  Disaster  Declaration 

AGBCY:  Federal  Emergency 
Management  Agency  (FEMA). 
ACTION:  Notice. 

SUMMARY:  This  notice  amends  the  notice 
of  a  major  disaster  for  the  State  of 
Missouri,  (FEMA-995-DR).  dated  July 
9, 1993.  and  related  determinations. 
EFFECTIVE  DATE:  September  7. 1993. 
FOR  FURTHER  INFORMATION  CONTACT: 
Pauline  Q  Campt>ell,  Disaster 
Assistance  Proerams.  Federal 


i 
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Emergency  Management  Agency, 
Washington.  DC  20472.  (202)  646-3606. 
SUPPt^MENTARY  INFORMATKM:  The  notice 
of  a  major  disaster  for  the  State  of 
Missouri  dated  July  9. 1993.  is  hereby 
amended  to  include  the  following  area 
among  those  areas  determined  to  have 
been  adversely  affected  by  the 
catastrophe  declared  a  major  disaster  by 
the  President  in  his  declaration  of  July 
9. 1993: 

The  counties  of  Crawford  and  Mississippi 
for  Public  Assistance.  (Ab^ady  designated  for 
Individual  Assistance.) 
(Catalog  of  Federal  Domestic  Assistance  No. 
83.516,  Disaster  Assistance.) 
Richard  W.  Krunm, 

Deputy  Associate  Director,  State  and  Local 
Programs  and  Support. 
|FR  Doc.  93-22428  Filed  9-13-93;  8:45  am) 
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[FEMA-099-OR] 

South  Dakota;  Amendment  to  Notice  of 
a  Major  Disaster  Declaration 

AGENCY:  Federal  Emergency 
Management  Agency  (FEMA). 
ACTION:  Notice. 

SUMMARY:  This  notice  amends  the  notice 
of  a  major  disaster  for  the  State  of  South 
Dakota.  (FEMA-999-DR),  dated  July  19, 
1993,  and  related  determinations. 
EFFECTIVE  DATE:  September  7, 1993. 
FOR  FURTHER  INFORMATION  CONTACT: 
Pauline  C.  Campbell,  Disaster 
Assistance  Programs,  Federal 
Emergency  Management  Agency, 
Washington.  DC  20472,  (202)  646-3606. 
SUPPLEMENTARY  INFORMATION:  The  notice 
of  a  major  disaster  for  the  State  of  South 
DaJcota  dated  July  19, 1993,  is  hereby 
amended  to  include  the  following  area 
among  those  areas  determined  to  have 
been  adversely  affected  by  the 
catastrophe  declared  a  major  disaster  by 
the  President  in  his  declaration  of  July 
19, 1993: 

The  county  of  Ziebach  for  Individual 
Assistance  and  Public  Assistance. 
(Catalog  of  Federal  Domestic  Assistance  No. 
83.516,  Disaster  Assistance.) 
Richard  W.  Krimm, 

Deputy  Associate  Director,  State  and  Local 
Programs  and  Support. 
IFR  Doc.  93-22429  Filed  9-3-93;  8:45  am) 
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[FEMA-M4-0R] 

Wisconsin;  Amendment  to  Notice  of  a 
Major  Disaster  Declaration 

AGENCY:  Federal  Emergency 
Management  Agency  (FEMA). 


ACTION:  Notice. 


SUMMARY:  This  notice  amends  the  notice 
of  a  major  disaster  for  the  State  of 
Wisconsin,  (FEMA-994-DR),  dated  July 
2, 1993,  and  related  determinations. 
EFFECTIVE  DATE:  September  8, 1993. 
FOR  FURTHER  INFORMATION  CONTACT: 
Pauline  C.  Campbell,  Disaster 
Assistance  Programs,  Federal 
Emergency  Management  Agency, 
Washington,  DC  20472.  (202)  646-3606. 
SUPPLEMENTARY  INFORMATION:  The  notice 
of  a  major  disaster  for  the  State  of 
Wisconsin  dated  July  2, 1993,  is  hereby 
amended  to  include  the  following  area 
among  those  areas  determined  to  have 
been  adversely  affected  by  the 
catastrophe  declared  a  major  disaster  by 
the  President  in  his  declaration  of 
July  2, 1993: 

The  county  of  Brown  for  Individual 
Assistance. 

(Catalog  of  Federal  Domestic  Assistance  No. 
83.516,  Disaster  Assistance.) 
Richard  W.  Krimm. 

Deputy  Associate  Director,  State  and  Local 
Programs  and  Support. 
IFR  Doc.  93-22427  Filed  9-13-93;  8:45  am) 
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FEDERAL  RESERVE  SYSTEM 

The  Colonial  BancGroup,  Inc..  et  al.; 
Formations  of;  Acquisitions  by;  and 
Mergers  of  Banic  Holding  Companies 

The  companies  listed  in  this  notice 
have  applied  for  the  Board's  approval 
under  section  3  of  the  Bank  Holding 
Company  Act  (12  U.S.C.  1842)  and  § 
225.14  of  the  Board's  Regulation  Y  (12 
CFR  225.14)  to  become  a  bank  holding 
company  or  to  acquire  a  bank  or  bank 
holding  company.  The  factors  that  are 
considered  in  acting  on  the  applications 
are  set  forth  in  section  3(c)  of  the  Act 
(12  U.S.C.  1842(c)). 

Each  application  is  available  for 
immediate  inspection  at  the  Federal 
Reserve  Bank  indicated.  Once  the 
application  has  been  accepted  for 
processing,  it  will  also  be  available  for 
inspection  at  the  offices  of  the  Board  of 
Governors.  Interested  persons  may 
express  their  views  in  writing  to  the 
Reserve  Bank  or  to  the  offices  of  the 
Board  of  Governors.  Any  comment  on 
an  application  that  requests  a  hearing 
must  include  a  statement  of  why  a 
written  presentation  would  not  suffice 
in  lieu  of  a  hearing,  identifying 
specifically  any  questions  of  fact  that 
are  in  dispute  and  summarizing  the 
evidence  that  would  be  presented  at  a 
hearing. 

Unless  otherwise  noted,  comments 
regarding  each  of  these  applications 


must  be  received  not  later  than  October 
8, 1993. 

A.  Federal  Reserve  Bank  of  Atlanta 

(Zane  R.  Kelley,  Vice  President)  104 
Marietta  Street,  N.W.,  Atlanta,  Georgia 
30303: 

1.  The  Colonial  BancGroup,  Inc., 
Montgomery,  Alabama;  to  acquire  100 
{>ercent  of  the  voting  shares  of  Colonial 
Bank  of  Tennessee,  Ardmore, 
Tennessee. 

2.  Premier  Bancorp.  Inc.,  Baton 
Rouge,  Louisiana;  to  merge  with  Alerion 
Corporation,  New  Orleans,  Louisiana, 
and  thereby  indirectly  acquire  Alerion 
Bank,  New  Orleans,  Louisiana. 

B.  Federal  Reserve  Bank  of  St.  Louis 

(Randall  C  Sumner,  Vice  President)  411 
Locust  Street,  St.  Louis,  Missouri  63166: 

1.  CBT  Corporation,  Paducah. 
Kentucky;  to  acquire  100  percent  of  the 
voting  shares  of  Pennyrile  Bancshares, 
Inc.,  Hopkinsville,  Kentucky,  and 
thereby  indirectly  acquire  Pennyrile 
Qtizens  Bank  and  Trust  Company, 
Hopkinsville,  Kentucky.  Comments  on 
this  application  must  be  received  by 
October  1, 1993. 

2.  First  National  Security  Company, 
DeQueen,  Arkansas;  to  acquire  at  least 
32  percent  of  the  voting  shares  of  First 
National  Bancshares  of  Hempstead 
County,  Inc.,  Hope,  Arkansas,  and 
thereby  indirectly  acquire  The  First 
National  Bank,  Hope,  Arkansas,  and 
Bank  of  Blevins,  Blevins,  Arkansas. 

C  Federal  Reserve  Bank  of 

Minneapolis  (James  M.  Lyon,  Vice 
President)  250  Marquette  Avenue, 
Minneapolis,  Minnesota  55480: 

1.  L&M  Bancshares,  Inc., 
Minneapolis,  Minnesota;  to  become  a 
bank  holding  company  by  acquiring  100 
percent  of  the  voting  shares  of  Plummer 
State  Bank,  Plummer,  Minnesota. 

D.  Federal  Reserve  Bank  of  Kansas 

City  (John  E.  Yorke,  Senior  Vice 
President)  925  Grand  Avenue,  Kansas 
City.  Missouri  64198: 

1.  OMNIBANCORP.  Denver.  Colorado; 
to  acquire  100  percent  of  the  voting 
shares  of  Denver  West  Bank  &  Trust, 
Golden,  Colorado. 

2.  RCB  Holding  Company,  Claremore, 
Oklahoma;  to  acquire  80.3  percent  of  the 
voting  shares  of  American  Exchange 
Bank,  Coliinsville,  Oklahoma. 

3.  Rice  Insurance  Agency.  Inc., 
Strasburg,  Colorado;  to  acquire  80 
percent  of  the  voting  shares  of  Banking 
Group,  Ltd.,  Castle  Rock,  Colorado,  and 
thereby  indirectly  acquire  The  First 
National  Bank  of  CasUe  Rock,  Castle 
Rock,  Colorado. 
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Board  of  Governors  of  the  Federal  Reserve 
System.  September  8. 1993. 
William  W.  Wiles. 
Secretary  of  the  Board. 
|FR  Doc.  93-22385  Filed  9-13-93:  8:45  am) 
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First  National  Bank  Shares,  Ltd.; 
Formation  of,  Acquisition  by,  or 
Merger  of  Bank  Holding  Companies; 
and  Acquisition  of  Nont>anking 
Company 

The  company  listed  in  this  notice  has 
applied  under  §  225.14  of  the  Board's 
Regulation  Y  (12  CFR  225.14)  for  the 
Board's  approval  under  section  3  of  the 
Bank  Holding  Company  Act  (12  U.S.C. 
1842)  to  become  a  bank  holding 
company  or  to  acquire  voting  securities 
of  a  bank  or  bank  holding  company.  The 
listed  company  has  also  applied  under 
§  225.23(a)(2)  of  Regulation  Y  (12  CFR 
225.23(a)(2))  for  the  Board's  approval 
under  section  4(c)(8)  of  the  Bank 
Holding  Company  Act  (12  U.S.C. 
1843(c)(8))  and  §  225.21(a)  of  Regulation 
Y  (12  CFR  225.21(a))  to  acquire  or 
control  voting  securities  or  assets  of  a 
company  engaged  in  a  nonbanking 
activity  that  is  listed  in  §  225.25  of 
Regulation  Y  as  closely  related  to 
banking  and  permissible  for  bank 
holding  companies,  or  to  engage  in  such 
an  activity.  Unless  otherwise  noted, 
these  activities  will  be  conducted 
throughout  the  United  States. 

The  application  is  available  for 
immediate  inspection  at  the  Federal 
Reserve  Bank  indicated.  Once  the 
application  has  been  accepted  for 
processing,  it  will  also  be  available  for 
inspection  at  the  offices  of  the  Board  of 
Governors.  Interested  persons  may 
express  their  views  in  writing  on  the 
question  whether  consummation  of  the 
proposal  can  "reasonably  be  expected  to 
produce  benefits  to  the  public,  such  as 
greater  convenience,  increased 
competition,  or  gains  in  efficiency,  that 
outweigh  possible  adverse  effects,  such 
as  undue  concentration  of  resources, 
decreased  or  unfair  competition, 
conflicts  of  interests,  or  unsound 
banking  practices."  Any  request  for  a 
hearing  on  this  question  must  be 
accompanied  by  a  statement  of  the 
reasons  a  written  presentation  would 
not  suffice  in  lieu  of  a  hearing, 
identifying  specifically  any  questions  of 
fact  that  are  in  dispute,  summarizing  the 
evidence  that  would  be  presented  at  a 
hearing,  and  indicating  how  the  party 
commenting  would  be  aggrieved  by 
approval  of  the  proposal. 

Comments  regarding  the  application 
must  be  received  at  the  Reserve  Bank 
indicated  or  the  offices  of  the  Board  of 


Governors  not  later  thai  October  8, 
1993. 

A.  Federal  Reserve  Sank  of  Kansas 
City  (John  E.  Yorke.  Senior  Vioj 
President)  925  Grand  i^  venue,  Kansas 
City.  Missouri  64198: 

1.  First  National  Bank  Sharer,.  Ltd., 
Great  Bend.  Kansas:  tb  acquire  100 
percent  of  the  voting  si  ares  of  The 
Home  State  Building,  lie.  Lewis. 
Kansas,  and  thereby  in  directly  acquire 
The  Home  State  Bank,  Lewis,  l<!ansas. 

In  connection  with  tliis  appl  cation. 
Applicant  also  proposes  to  acq  aire 
Lewis  Insurance  Services,  Inc.,  Lewis, 
Kansas,  and  Potpourri  'nsurance.  Inc., 
Kinsley,  Kansas,  and  thereby  engage  in 
the  sale  of  general  insurance  ir  the 
towns  of  Kinsley  and  Lewis,  Kansas, 
each  with  populations  of  less  than  5,000 
pursuant  to  §  225.25(D!(8)(iii)(.\)  of  the 
Board's  Regulation  Y. 

Board  of  Governors  of  tile  Federal  Reserve 
System.  September  8,  H  93. 
William  W.  Wiles. 
Secretary  of  the  Board. 
|FR  Doc.  93-22386  Filed  9-13-93;  8:45  am] 
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Allen  0.  Gunn.  et  al.;  Change  in  Bank 
Control  Notices;  Accuisitlcns  of 
Shares  of  Banks  or  E  c  nk  Holding 
Companies  i 

The  notificants  listed  belcw  have 
applied  under  the  Ch.inge  in  Bank 
Control  Act  (12  U.S.C  18171  j])  and  § 
225.41  of  the  Board's  Peguletion  Y  (12 
CFR  225.41)  to  acquirs  a  bank  or  bank 
holding  company.  Th^  factors  that  are 
considered  in  acting  (n  the  notices  are 
set  forth  in  paragraph  7  of  the  Act  (12 
U.S.C.  1817(j)(7)). 

The  notices  are  ava  lable  for 
immediate  inspection  at  the  Federal 
Reserve  Bank  indicated.  Once  the 
notices  have  been  accepted  for 
processing,  they  will  also  be  available 
for  inspection  at  the  offices  of  the  Board 
of  Governors.  Interest'jd  persons  may 
express  their  views  in  writing  to  the 
Reserve  Bank  indicated  for  that  notice 
or  to  the  offices  of  the  Board  of 
Governors.  Comments  Tiust  be  received 
not  later  than  October  4,  '993. 

A.  Federal  Reserve  Bank  of  Chicago 
(James  A.  Bluemle,  Vi  :e  President)  230 
South  LaSalle  Street,  Chicago,  Illinois 
60690: 

1.  Allen  D.  Gunn.  Hirbar  Beach, 
Michigan;  to  acquire  an  f  dditional  9.7 
percent  of  the  voting  shares  of  First  of 
Huron  Corp.,  Bad  Axe  I  lichigan,  for  a 
total  of  24.9  percent,  a- 1  thereby 
indirectly  acquire  Firs:  National  Bank  of 
Bad  Axe,  Bad  Axe,  Michigan,  and  State 
Bank  of  Port  Hope.  Poit  Hope. 
Michigan. 


2.  Stephen  J.  Lyon.  Christopher  J. 
Lyon,  and  Michael  J.  Pint,  as  Trustees  of 
the  George  J.  Lyon  estate;  to  acquire 
26.80  percent  of  the  voting  shares  of 
Minowa  Bancshares.  Inc.,  Decorah. 
Iowa,  and  thereby  indirectly  acquire 
Decorah  State  Bank,  Decorah,  Iowa,  and 
thereby  indirectly  acquire  First  National 
Bank  of  Mabel,  and  Minnesota  Bank. 
National  Association.  Caledonia, 
Minnesota. 

B.  Federal  Reserve  Bank  of 
Minneapolis  (James  M.  Lyon.  Vice 
President)  250  Marquette  Avenue, 
Minneapolis,  Minnesota  55480: 

1.  Thomas  R.  Rogers,  Minnetonka, 
Minnesota;  acquire  an  additional  14.82 
percent  of  the  voting  shares  of  First 
Minnetonka  Bancorporation,  Inc., 
Minnetonka,  Minnesota,  as  the  result  of 
a  stock  redemption,  for  a  total  of  26.67 
percent,  and  thereby  indirectly  acquire 
First  Minnetonka  City  Bank, 
Minnetonka.  Minnesota. 

C.  Federal  Reserve  Bank  of  Dallas 
(Genie  D.  Short,  Vice  President)  2200 
North  Pearl  Street,  Dallas,  Texas  75201- 
2272: 

1.  David  R.  Brooks.  Farmersvilie. 
Texas,  to  acquire  8.2  percent;  Vincent  J. 
Viola,  Chatham,  New  Jersey,  to  acquire 
32.7  percent;  and  W.  Mark  David, 
McKinney,  Texas,  to  acquire  32.7  percnt 
of  the  voting  shares  of  First  McKinney 
Bancshares.  Inc.,  McKinney.  Texas,  and 
thereby  indirectly  acquire  First  Bank, 
McKinney,  Texas. 

Board  of  Governors  of  the  Federal  Reserve 
System,  September  8, 1993. 
WUliam  W.  Wiles, 
Secretary  of  the  Board. 
(FR  Doc.  93-22387  Filed  9-13-93;  8.45  ami 
BILLINC  COOE  «21»«1-F 


Huntington  Bancshares  Incorporated, 
et  al.;  Notice  of  Applications  to  Engage 
de  novo  in  Permissible  Nonbanking 
Activities 

The  companies  listed  in  this  notice 
have  filed  an  application  under  § 
225.23(a)(1)  of  the  Boards  Regulation  Y 
(12  CFR  225.23(a)(1))  for  the  Board's 
approval  under  section  4(c)(8)  of  the 
Bank  Holding  Company  Act  (12  U.S.C. 
1843(c)(8))  and  §  225.21(a)  of  Regulation 
Y  (12  CFR  225.21(a))  to  commence  or  to 
engage  de  novo,  either  directly  or 
through  a  subsidiary,  in  a  nonbanking 
activity  that  is  listed  in  §  225.25  of 
Regulation  Y  as  closely  related  to 
banking  and  permissible  for  bank 
holding  companies.  Unless  otherwise 
noted,  such  activities  will  be  conducted 
throughout  the  United  States. 

Eacn  application  is  available  for 
immediate  inspection  at  the  Federal 
Reserve  Bank  indicated.  Once  the 
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application  has  been  accepted  for 
processing,  it  will  also  be  available  for 
inspection  at  the  offices  of  the  Board  of 
Governors.  Interested  persons  may 
express  their  views  in  writing  on  the 
question  whether  consummation  of  the 
proposal  can  "reasonably  be  expected  to 
produce  benefits  to  the  public,  such  as 
greater  convenience,  increased 
competition,  or  gains  in  efficiency,  that 
outweigh  possible  adverse  effects,  such 
as  undue  concentration  of  resources, 
decreased  or  unfair  competition, 
conflicts  of  interests,  or  unsound 
banking  practices."  Any  request  for  a 
hearing  on  this  question  must  be 
accompanied  by  a  statement  of  the 
reasons  a  written  presentation  would 
not  suffice  in  lieu  of  a  hearing, 
identifying  specifically  any  questions  of 
fa«:t  that  are  in  dispute,  summarizing  the 
evident  e  that  would  be  presented  at  a 
hearing,  and  indicating  how  the  party 
commenting  would  be  aggrieved  by 
approval  of  the  proposal. 

Unless  otherwise  noted,  comments 
regarding  the  applications  must  be 
received  at  the  Reserve  Bank  indicated 
or  the  offices  of  the  Board  of  Governors 
not  later  than  October  4.  1993. 

A.  Federal  Reserve  Bank  of  Cleveland 

(John  J.  VVixted.  Jr..  Vice  President)  1455 
East  Sixth  Street.  Cleveland.  Ohio 
44101: 

1.  Huntington  Banci,hares 
Incorporated.  Columbus.  Ohio,  and 
Huntington  Bancshares  Indiana,  Inc., 
Columbus.  Ohio;  to  acquire  Huntington 
Federal  Savings  Bank  of  Illinois, 
Chicago.  Illinois,  and  thereby  engage  de 
novo  in  owning,  controlling  and 
operating  a  savings  association  pursuant 
to  §  225.25(b)(9)  of  the  Board's 
Regulation  Y. 

B.  Federal  Reserve  Bank  of  Kansas 
City  (John  E.  Yorke,  Senior  Vice 
President)  925  Grand  Avenue,  Kansas 
City,  Missouri  64198: 

J.  United  \fissouri  Bancshares.  Inc., 
Kansas  City,  Missouri:  to  engage  de 
novo  through  its  subsidiary,  UMBCDC, 
Inc.,  Kansas  City,  Missouri,  in 
community  development  activities 
pursuant  to  §  225.25(b)(6)  of  the  Board's 
Regulation  Y. 

Board  of  Governors  of  the  Federal  Reserve 
System,  September  8. 1993. 
William  W.  Wiles. 
Secretary  of  the  Board. 
|FR  Doc.  93-22388  Filed  9-13-93:  8;45  am) 
BILLING  COOE  ISIMI-P 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Health  Resources  and  Services 
Administration 

Final  Criteria  for  Allocation  of  Funds 
for  Cooperative  Agreements  for  the 
Model  State-Supported  Area  Health 
Education  Centers  Program 

The  Health  Resources  and  Services 
Administration  (HRSA)  announces  the 
final  criteria  for  allocation  of  available 
funds  for  fiscal  year  (FY)  1993 
Cooperative  Agreements  for  the  Model 
State-Supported  Area  Health  Education 
Centers  (AHEC)  Program  authorized 
under  the  authority  of  section  746(a)(3) 
of  the  Public  Health  Service  (PHS)  Act. 
title  VII,  as  amended  by  the  Health 
Professions  Education  Extension 
Amendments  of  1992,  Public  Law  102- 
408,  dated  October  13, 1992. 

Purpose  and  Eligibility 

Section  746(a)(3)  authorizes  Federal 
assistance  to  any  school  of  medicine  or 
osteopathic  medicine  that  is  operating 
an  area  health  education  centers 
program  and  that  is  not  receiving 
financial  assistance  under  section 
746(a)(1)  (previously  section  781(a)(1))  of 
the  PHS  Act.  In  general,  an  area  health 
education  centers  program  shall  be  a 
cooperative  program  of  one  or  more 
medical  (M.D.  and  D.O.)  school(s)  and 
one  or  more  nonprofit  private  regional 
area  health  education  centers. 

The  statutory  authority  for  the  Model 
State-Supported  AHEC  Program 
contains  explicit  language  regarding 
activities  and  agreements  between  the 
medical  and  osteopathic  schools  which 
develop  AHEC  programs  and  the  free- 
standing, community-based  area  health 
education  centers  which  provide 
training  sites  and  resources  for  the 
activities.  To  accomplish  these  specific 
tasks,  a  system  of  subcontracts  is 
developed  between  the  health 
professions  schools  and  the 
independent  centers  in  the 
communities. 

To  receive  support,  programs  must 
meet  the  requirements  of  section 
746(a)(3)  and  program  regulations  as  set 
forth  in  42  CFR  part  57,  subpart  MM. 

Matching  Funds  Requirement:  Non- 
Federal  Contributions  in  Cash 

With  respect  to  the  costs  of  operating 
the  area  health  education  center 
program  of  the  school,  the  school  will 
make  available  (dire<:tly  or  through 
donations  from  public  or  private 
entities)  non-Federal  contributions  in 
cash  toward  such  costs  in  an  amount 
that  is  not  less  than  50  percent  of  such 
costs.  These  funds  must  be  for  the 


express  use  of  the  AHEC  Program  and 
Centers,  and  not  funds  designated  for 
other  categorical  or  specific  purposes. 
Amounts  provided  by  the  Federal 
Government  may  not  be  included  in 
determining  the  amount  of  non-Federal 
contributions  in  cash. 

Programmatic  Agreements  of  Model 
State-Supported  AHEC  Programs 

Certain  programmatic  agreements  are 
essential  to  the  operation  of  a  model 
State-supported  AHEC  program.  In 
operating  such  a  program,  the  school 
agrees  to: 

a.  Coordinate  the  activities  of  the 
program  with  the  activities  of  any  office 
of  rural  health  established  by  the  State 
or  States  in  which  the  program  is 
operating; 

b.  Conduct  health  professions 
education  and  training  activities 
consistent  with  national  and  State 
priorities  in  the  area  served  by  the 
program  in  coordination  with  the 
National  Health  Service  Corps,  entities 
receiving  funds  under  section  329  or 
330,  and  public  health  departments;  and 

c.  Cooperate  with  any  entities  that  are 
in  operation  in  the  area  served  by  the 
program  and  that  receive  Federal  or 
State  funds  to  carry  out  activities 
regarding  the  recruitment  and  retention 
of  health  care  providers. 

Review  Criteria 

The  review  of  applications  will  take 
into  consideration  the  following  criteria: 

1.  The  degree  to  which  the  proposed 
project  adequately  provides  for  the 
program  requirements  set  forth  in 
section  746  (a)(3)  and  program 
regulations  as  cited  above. 

2.  The  capability  of  the  applicant  to 
carry  out  the  proposed  project;  and 

3.  The  extent  of  the  need  of  the  area 
to  be  served  by  the  proposed  model 
State-supported  area  health  education 
center  program. 

Degree  of  Federal  Involvement  in  the 
Planning,  Development  and  Operation 
of  Model  State-Supported  Area  Health 
Education  Centers  Program 

Personnel  of  the  Bureau  of  Health 
Professions  have  substantial 
programmatic  involvement  with  the 
planning,  developing,  and 
administering  of  the  AHEC  projects  by: 

1.  Reviewing  and  approving  plans, 
upon  which  continuation  of  the 
cooperative  agreement  is  contingent,  to 
permit  appropriate  direction  and 
redirection  of  activities. 

2.  Reviewing  and  approving  all 
contracts  and  agreements  among 
recipient  and  medical  or  osteopathic 
schools,  other  health  professions 
schools  and  community-based  centers. 
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3.  Participating  with  project  staff^in 
the  development  of  funding  projections. 

4.  Developing  with  project  staff 
individual  project  data  collection 
systems  and  procedures. 

5.  Participating  with  project  staff  in 
the  design  of  project  evaluation 
protocols  and  methodologies. 

Other  Considerations 

Applicants  in  States  where  more  than 
one  eligible  entity  exists  are  encouraged 
to  collaborate  in  the  submission  of  a 
single  application,  which  reflects  a 
consortium  of  Statewide  programs  to 
coordinate  community-based  health 
professions  training  activities. 

The  principal  objective  of  this  new 
legislation  is  to  encourage  State 
coordination  and  support  for  AHEC 
activities.  The  most  effective  approach 
for  obtaining  support  from  Stale 
legislatures  is  to  present  a  unified  plan 
showing  how  all  the  programs  are 
working  together  to  provide  the  needed 
services  in  the  State.  Competitive 
applications  from  one  State  tends  to  be 
devisive  rather  than  unifying  in 
reaching  common  goals. 

Final  Criteria  for  Allocation  of 
Available  Funds 

Proposed  criteria  for  allocation  of 
available  funds  was  published  in  the 
.  Federal  Register  on  June  8,  1993.  58  PR 
32150  for  public  comment.  No 
comments  were  received  during  the  30- 
day  comment  period.  Therefore,  as 
proposed,  the  final  criteria  for  allocation 
of  available  funds  will  be  retained  as 
follows: 

As  a  condition  of  receiving  funding: 

(1)  Applicants  will  be  required  to 
meet  the  eligibility  conditions  of 
programs  as  set  forth  in  section  746(b), 
and  the  AHEC  centers  they  wish  to  have 
included  must  meet  eligibility 
requirements  in  accordance  with  section 
746(d): 

(2)  The  State  contribution  to  the 
AHEC  program(s)  in  the  current  year  is 
at  least  equal  to  the  amount  to  be 
received  from  the  Federal  program  as 
required  by  section  746(a)(3)(B);  and 

(3)  The  program  activities  for  which 
support  is  requested  are  determined  by 
peer  reviewers  to  be  qualitatively 
acceptable. 

Programs  that  submit  acceptable 
applications,  in  accordance  with  the 
above  criteria,  will  receive  funding 
based  on  the  following  allocation  of 
funds: 

1.  The  total  amount  available  for 
funding  under  section  746(a)(3)  will  be 
divided  by  the  total  number  of 
qualifying  AHEC  centers  in  approved 
applications.  This  will  yield  the  per 
center  allocation.  The  coordinating 


AHEC  applicant  for  eech  State  will 
receive  an  amount  eqi  al  to  the  number 
of  qualifying  centers  i  i  the  approved 
application  times  the  oer  center 
allocation. 

2.  In  accordance  wih  the  provisions 
of  section  746(e)(1)(A)  the  award  will 
clearly  indicate  that  7  5  percent  of  the 
awarded  funds  are  to  !>e  spent  in 
approved  centers.  Tht  remaining  25 
percent  can  be  allocatjd  to  the  AHEC 
program  office  and/or  other 
participating  schools. 

The  State  matching  provision  was 
included  in  this  new  legislation  to 
promote  State  funding;.  The  allocation  of 
Federal  funds  to  all  qualifying  AHEC 
programs  is  intended  :o  provide  as 
broad  as  possible  a  base  for  the 
accomplishment  of  this  purpose.  The 
number  of  qualifying  \HEC  centers  is 
u.sed  as  the  means  for  distribution  of 
funds  because  the  statute  requires  that 
3/4  of  funds  are  designated  to  go  to 
these  entities. 

Questions  regarding  programmatic 
information  should  bf  directed  to:  Ms. 
Cherry  Tsutsumida,  Chief,  AHEC  and 
Special  Programs  Bra  ich.  Division  of 
Medicine,  Bureau  of  Health  Professions, 
HRSA.  Parklawn  Building,  room  4C-03. 
5600  Fishers  Lane,  Rcckville,  Maryland 
20857,  Telephone:  (301)  443-6950. 

This  program  is  listed  at  93.107  in  the 
Catalog  of  Federal  Domestic  Assistance. 
It  is  not  subject  to  the  provisions  of 
Executive  Order  12372, 
Intergovernmental  Review  of  Federal 
Programs  (as  implemented  through  45 
CFR  part  100). 

This  program  is  no  subject  to  the 
Public  Health  System  Reporting 
Requirements. 

Dated:  September  8.  1993. 
William  A.  Robinson, 
Acting  Administrator 
IFR  Doc.  93-22407  Filed  9-13-93;  8:45  am] 
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National  Institutes  of  Health 

Opportunity  for  a  Cooperative 
Research  and  Development  Agreement 
(CRADA)  for  the  Bioinedical  Use  of 
Adenosine  Derivatives 

AGENCY:  National  Insitute  of  Diabetes 
and  Digestive  and  Kidney  Diseases, 
National  Institutes  of  Health,  PHS, 
DHHS. 
ACTION:  Notice. 

SUMMARY:  The  Department  of  Health  and 
Human  Services  (DHHS)  seeks  an 
agreement  with  a  pharmaceutical  or 
biotechnology  company  for  the  joint 
research,  development,  evaluation  and 
possible  commercialization  of  agonists 


and  antagonists  of  adenosine- A i  and 
adenosine-A2  receptors  and  other 
subtypes  of  purine  receptors. 
ADORE^iSES:  Proposals  and  questions 
about  this  opportunity  may  be 
addressed  to  Dr.  C.  R.  Creveling.  Office 
of  Technology  Development,  National 
Institute  of  Diabetes  and  Digestive  and 
Kidney  Diseases,  National  Institutes  of 
Health.  Building  8A,  room  lA-27, 
Bethesda,  MD  20892  (301-496-5360; 
FAX  301-402-0008). 
DATES:  Proposals  must  be  received  by 
November  29th,  1993. 
SUPPLEMENTARY  INFORMATION: 
Purinoceptor  pharmacology  is  a  rapidly 
expanding  area  mainly  focused  upon 
the  potential  therapeutic  aspects  of 
agonists  and  antagonists  of  adenosine 
receptors.  Adenosine  derivatives  have 
been  implicated  as  effective  agents  for 
hypertension;  pain  control;  selective 
cognition-enhancing  activity; 
antiasthmatic  activity;  cystic  fibrosis; 
treatment  of  CNS  disorders  (Parkinson's 
and  Huntington's  diseases,  epilepsy); 
stroke  protection:  kidney  protection;  the 
treatment  of  cardiovascular  disease;  and 
modulation  of  immunological 
responses.  Current  research  is  directed 
towards  the  development  of  adenosine 
derivatives  with  selective  actions  in  vivo 
and  developing  therapeutic  potential  of 
an  increasing  number  of  adenosine  and 
ATP  receptor  subtypes. 

CR.\DA  aims  include  the  rapid 
publication  of  research  resuhs  and  the 
timely  exploitation  of  commercial 
opportunities.  The  CRADA  partner  will 
enjoy  rights  of  first  negotiation  for 
licensing  Government  rights  to  any 
subje«:t  inventioiis  arising  under  the 
agreement  and  will  advance  funds 
payable  upon  signing  the  CRADA  to 
help  defray  Government  expenses  for 
patenting  such  invention  and  other 
CRADA-related  costs. 

The  role  of  the  Laboratory  of 
Bioorganic  Chemistrv,  NIDDK,  in  this 
CRADA  will  be  as  follows: 

1.  Provide  the  Collaborator  with 
samples  of  the  subject  compounds  for 
pharmaceutical  evaluation. 

2.  Synthesize  structural  variants  of  the 
subject  compounds  to  optimize  the 
desired  effects. 

3.  Continue  the  detailed 
physicochemical  characterization  of  the 
test  compounds  as  well  as  research  on 
the  mechanism  of  biological  action. 
Publish  these  results  and  provide  all 
data  to  the  Collaborator  as  soon  as  they 
become  available. 

The  role  of  the  Collaborator  will  be  to 
perform  a  reasonably  comprehensive 
evaluation  of  the  adenosine  derivatives 
with  respect  to  the  biological  activities 
covered  in  the  CRADA.  The  collaborator 
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will  supply  data  to  the  NIDDK  in  a 
timely  fashion. 

Selection  criteria  for  choosing  the 
CRADA  partner  will  include  hut  not  be 
limited  to: 

1.  Ability  to  complete  quality 
pharmacological  evaluation  required 
according  to  an  appropriate  timetable  to 
be  outlined  in  the  Collaborators's 
proposal.  The  target  commercial 
application  as  well  as  the  strategy  for 
evaluation  of  the  test  agents'  potential  in 
that  capacity  must  be  clearly  delineated 
therein. 

2.  The  level  of  financial  support  the 
collaborator  will  suppJy  forCRADA- 
related  activities. 

3.  A  willingness  to  cooperate  with  the 
NIDDK  in  the  publication  of  research 
results. 

4.  An  agreement  to  be  bound  by  the 
DHHS  rules  involving  human  subjects, 
patent  rights  and  ethical  treatment  of 
animals. 

5.  Agreement  regarding  provisions  for 
equitable  distribution  of  patent  rights  to 
any  subject  invention  arising  under  the 
CRADA.  Generally,  the  rights  of 
ownership  are  retained  by  the 
organization  which  is  the  employee  of 
the  inventor,  with  (1)  an  irrevocable, 
nonexclusive,  royalty-free  license  to  the 
Government  (when  a  company 
employee  is  the  sole  inventor)  or  (2)  an 
exclusive  or  nonexclusive  license  to  the 
company  on  terms  that  are  appropriate 
(when  the  Government  employee  is  the 
sole  or  joint  inventor). 

The  following  is  a  listing  of  Dr. 
Kenneth  Jacobson's  patent  portfolio. 
Each  of  the  listed  inventions  is  available 
for  licensing  and/or  further 
development  under  a  CRADA: 

Adenosine-Related  Inventions 

(1)  Jacobson,  K.A..  Daly.  J.W..  and  Kirk, 

K.L.,  "Biologically-Active  1.3.- 
Dipropyl-8-Phenylxanthine 
Derivatives."  U.S.  Appl.  06/ 
664.953.  Filing  date  10/26/84. 
Status:  U.S.  Patent  No.  4,612.315— 
Issued  9/16/86.  Eur.  Pat.  Appl.  EP 
85905958.6. 

(2)  Jacobson.  K.A..  Daly.  J.W..  and  Kirk, 

K.L.,  "Biologically- Active  Xanthine 
Derivatives."  U.S.  Appl.  06/ 
717.616,  filing  date  3/29/85. 
Status:  U.S.  Patent  No.  4.696.932— 
Issued  9/29/87. 

(3)  Jacobson.  K.A..  Daly,  J.W..  and  Kirk, 

K.L..  "Adenosine  Receptor 
Prodrugs,"  U.S.  Appl.  07/000.229, 
filing  date  1/2/87. 
Status:  U.S.  Patent  No.  4.968.672— 
Issued  11/6/90. 

(4)  Jacobson,  K.A.  and  Stiles,  G.L., 

"Irreversible  Inhibitors  of 
Adenosine  Receptors."  U.S.  Appl. 


07/837.105  (FWC  of  07/221,413) 
filing  date  2/18/92. 
Status:  Allowed. 

(5)  Jacobson.  K.A.,  Kirk.  K.L..  and  Daly, 

J.W..  "Molecular  Probes  for 
Adenosine  Receptors,"  U.S.  Appl. 
07/287,539,  filing  date  12/19/88. 
Status:  Allowed. 

(6)  Jacobson.  K.A..  Pfleiderer.  W..  Daly. 
.  J.W..  and  Neumeyer.  J.L..  "Sulfur- 
Containing  Xanthine  Derivatives  as 
Adenosine  Antagonists,"  U.S.  Appl. 
07/340,351.  filing  date  4/19/89. 

Status:  Appealed. 

(7)  Jacobson.  K.A..  Kirk.  K.L.  and  Daly. 

J.W..  "Adenosine  Functionalized 
Congeners  as  Cardiovascular 
Treating  Agents,"  U.S.  Appl.  07/ 
924,792  (FWC  of  07/346.257).  filing 
date  8/6/92. 
Status:  Allowed. 

(8)  Jacobson.  K.A..  Stiles.  C.L..  and 

Boring.  D.L..  "Preparation  of 
Xanthine  Derivatives  as  Irreversible 
Inhibitors  of  Ai-Adenosine 
Receptors."  U.S.  Appl.  07/572.410. 
filing  date  8/24/90. 
Status:  Pending. 

(9)  Jacobson.  K.A.,  McCabe,  T.,  and 

Skolnick,  P.,  "Preparation, 
Pharmaceutical  Compositions,  and 
Methods  of  Use  of  Adenosine  Aj 
Receptor  Agonists  for  Adenosine  Az 
Receptor  Probes  and  for 
Therapeutic  Agents."  U.S.  Appl. 
07/577,528.  filing  date  9/5/90. 
Status:  Allowed. 

(10)  Jacobson.  K.A..  and  Maillard.  M., 
"Sulfo-Derivatives  of  Adenosine," 
U.S.  Appl.  07/914.428.  filing  date 
7/15/92. 

Status:  Pending. 

(11)  Pollard.  H..  Jacobson.  K.. 
Cabantchik.  I.,  and  van  Galen,  P.. 
"Adenosine  Antagonists  To  Treat 
Cystic  Fibrosis  and  Related 
Diseases."  U.S.  Appl.  07/952.965, 
Filing  date  9/29/92. 

Status:  Pending. 

(12)  Jacobson,  K.A..  Karton,  Y..  Gallo- 
Rodriguez.  C,  Fischer.  B.,  van 
Galen.  P.,  and  Maillard.  M.,  "8- 
Substituted-1.3.7-Trialkylxanthine 
Derivatives,"  U.S.  Appl.  08/ 
057.086.  filing  date  5/3/93. 

Status:  Pending. 

(13)  van  Galen.  P.,  Jacobson,  K.A..  and 
Gallo-Rodriguez.  C.  "A3  Adenosine 
Receptor  Agonists  and 
Antagonists,"  U.S.  Appl.  08/ 
091,109.  filing  date  7/13/93. 

Status:  Pending. 

Non-Adenosine-Related  Inventions 

(1)  Jacobson,  K.A.,  Linnoila,  M.,  Mine, 
K..  Miller,  T.,  and  Kirk,  K.L., 
"Derivatization  of  Amines  for 
Electrochemical  Detection,"  U.S. 
Appl.  07/290,279,  filing  date 
12/27/88. 


Status:  U.S.  4,908.322— Issued  3/12/ 
90. 

(2)  Jacobson.  K.A..  Kirk.  K.L..  Furlano. 

D..  and  Shai.  Y.,  "Process  for 
Introducing  Fluorine  Into 
Biologically  Active  Material."  U.S. 
Appl.  07/168,494,  filing  date 
3/15/88. 
Status:  U.S.  Patent  No.  5.098.996— 
Issued  3/24/92. 

(3)  Jacobson.  K.A..  Bradbury.  B.J.,  and 

Baumgold.  J.,  "Novel  Muscarinic 
Agents."  U.S.  Appl.  07/876,917 
(FWC  of  7/310,954),  filing  date  4/ 
30/92. 
Status:  Allowed. 

(4)  Jacobson,  K.A.,  Bradbury,  B.J.,  and 

Karton,  Y.,  "Muscarinic 
Antagonists,"  U.S.  Appl.  07/ 
725.066.  filing  date  7/3/91. 
Status:  Allowed. 
Dated:  September  1. 1993. 
Reid  G.  Adler, 

Director,  Office  of  Technology  Transfer. 
IFR  Doc.  93-22414  Filed  9-13-93;  8:45  ami 
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Government-Owned  Inventions; 
Availability  for  Licensing 

AGENCY:  National  Institutes  of  Health, 
HHS. 


action:  Notice. 


The  inventions  listed  below  are 
owned  by  agencies  of  the  U.S. 
Government  and  are  available  for 
licensing  in  the  U.S.  in  accordance  with 
35  U.S.C.  207  to  achieve  expeditious 
commercialization  of  results  of  federally 
funded  research  and  development. 
Foreign  patent  applications  are  filed  on 
selected  inventions  to  extend  market 
coverage  for  U.S.  companies  and  may 
also  be  available  for  licensing. 

ADDRESSES:  Licensing  information  and 
copies  of  the  U.S.  patent  applications 
listed  below  may  be  obtained  by  writing 
to  the  indicated  Licensing  Specialist  at 
the  Office  of  Technology  Transfer, 
National  Institutes  of  Health,  Box  OTT, 
Bethesda.  Maryland  20892  (telephone 
301/496-7735;  fax  301/402-0220).  A 
signed  Confidentiality  Agreement  will 
be  required  to  receive  copies  of  the 
patent  applications.  Issued  patents  may 
be  obtained  from  the  Commissioner  of 
Patents.  U.S.  Patent  and  Trademark 
Office,  Washington,  DC  20231. 

07/269,407    Construction  of  Non-Infectious 
Retroviral  Mutants  Deficient  in  Viral 
RNA.  Ucensing  Specialist:  Steven  M. 
Ferguson. 

07/623.690    Method  of  Treating  Ocular 
Inflammatory  Diseases.  Licensing 
Specialist:  Mariorie  D.  Hunter. 


08/030343    Redirected  Targeting  Through 
the  Use  of  2  or  Mora  Targeting  Agents 
Having  a  Self-Associating  Property. 
Licensing  Specialist:  Marjorie  D.  Hunter. 

Oa/037.578    Calpain  Inhibitors  to  Treat 
Programmed  Cell  Death.  Licensing 
Specialist:  Steven  M.  Ferguson. 

08/037333    Suppression  of  HIV  Expression 
by  Organic  Thiophosphate.  Licensing 
Specialist:  Steven  M.  Ferguson. 

08/061,889    Von  Hippel-Lindau  Disease 
Gene  and  Corresponding  cDNA. 
Licensing  Specialist:  MarjorieD.  Hunter. 

08/063.315    Immunologic  Enhancement  in 
HIV-infected  Patients  with  Intermittent 
lnterieukjn-2  Therapy.  Licensing 
Specialist:  Steven  M.  Ferguson. 

08/065,814     New  f»rocedure  to  Block  the 
Replication  of  Reverse  Transcriptase 
Dependent  Viruses  by  the  Use  of 
Inhibitors  of  Deoxynucleotide  Synlheris. 
Licensing  Specialist:  Steven  M. 
Ferguson. 

08/085.994     Means  to  Provide  Improved 
Seating  for  an  EndotrBcheal  Tube 
Including  the  Use  of  Nitiitol  Alloys  for 
<>ush  Resistance.  Licensing  Specialist: 
John  Fahner-Vihtelic. 
Dated:  September  7. 1993. 

Reid  G.  AdW, 

Director,  Office  of  Technology  Transfer.   ■ 

|FR  Doc.  93-22413  Filed  9-13-93;  845  am| 
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National  Institute  of  Allergy  artd 
Infectious  Diseases;  Meeting: 
Microbiology  arxl  Infectious  Diseases 
Research  Committee 

Pursuant  to  Public  Law  92-463, 
notice  is  hereby  given  of  tbe  meeting  of 
the  Microbiology  and  Infectious 
Diseases  Research  Committee.  National 
Institute  of  Allergy  and  Infectious 
Diseases,  on  Ociober  7-8, 1993,  at  tbe 
Bethesda  Rainada  Inn.  Room 
Ambassador  I,  8400  Wisconsin  Avenue. 
Bethesda.  Maryland  20815. 

The  meeting  will  be  open  to  the  public 
from  8  a.m.  to  9  a.m.  on  Ot:tober  7,  to  discuss 
administrative  details  relating  to  committee 
business  and  for  program  review.  Attendeoce 
by  the  public  will  be  limited  to  space 
available.  In  accordance  with  the  provtsions 
set  forth  in  sections  552b(c)(4)  and 
552b(c)(6).  Title  S,  U.S.Q  and  section  10(d) 
of  Public  Law  92-463.  the  meeting  will  be 
closed  to  the  public  for  the  review, 
discussion,  and  evaluation  of  individual 
grant  applications  and  contract  propolis 
nx)m  9  a.m.  until  recess  on  October  7,  and 
from  9  a.m.  until  »d)oumment  on  Ociober  8. 
These  applications,  proposals  and  the 
discussions  could  reveal  confidential  trade 
secrets  or  commercial  property  such  as 
patentable  material  and  personal  information 
concerning  individuals  associated  with  the 
applications  and  proposals,  the  disclosure  of 
which  would  constitute  a  clearly 
unwarranted  invasion  of  personal  privacy. 

Ms.  Claudia  Goad,  Committee  Management 
OfTicer,  National  Institute  of  Allergy  and 
Infectious  Diseases,  Solar  Building,  room 


3C26.  National  Instiltites  of  Healtii.  Bethesda. 
Maryland  20892,  301-496-7601.  will  provide 
a  summary  of  the  meeting  and  a  roster  of 
committee  members  upion  request. 
Individuals  who  plait  to  attend  and  need 
special  assistance,  sixh  as  sign  language 
interpretation  or  othm  reasonable 
accommodations,  should  contact  Ms.  Goad  in 
advance  of  the  meeting. 

Dr.  Peter  R.  lacksoa,  Scientifk  Review 
Administrator,  Micribiology  and  Infectious 
Diseases  Research  Gimmittee,  NIAID,  NIH, 
Solar  Building,  roon  4C13,  RockviUe, 
Maryland  20892,  tehphone  301-496-8426, 
will  provide  substartive  program 
information. 

(Catalog  of  Federal  Domestic  Assistance 
Program  No.  93.856.  Microbiology  and 
Infectious  Diseases  Research,  National 
Institutes  of  Health) 

Dated:  September  7,  1993. 
Susan  K.  Feldman, 
Committee  Management  Officer,  NIH. 
|FR  Doc.  93-22417  Piled  9-13-93:  8:45  ami 
BtLUNO  coot  «1«»  01  m 


National  Institute  of  Allergy  a<nd 
Infections  Diseases;  Meeting:  Allergy, 
Immunology,  anc  Transplantation 
Research  CoRmtlttee 

Pursuant  to  Public  Law  92-463. 
notice  is  hereby  given  of  tbe  meeting  of 
the  Allergy,  ImmiiiK>logy,  and 
Transplantation  Fesearch  Cx>mmittee  on 
October  13-14, 1993,  at  the  Ramada  Inn, 
8400  Wisconsin  Avenue,  Bethesda, 
Maryland  20892. 

The  meeting  will  be  open  to  the  public 
from  8:30  a.m.  to  9:45  a.m.  on  Ottober  13,  to 
discuss  adnunistration  details  relating  to 
committee  business  and  for  pnugram  review. 
Attendance  by  the  public  will  be  limited  to 
space  available.  In  iiccordance  with  the 
provisions  set  forth  in  sections  552b(c)(4)  and 
552b(c)(f>),  Title  5.  J.S.C  and  swJion  10(d) 
of  f*ublic  Law  92-453,  the  meeting  will  be 
closed  to  the  public  for  the  review, 
discussion,  and  evaluation  of  individual 
grant  appHcations  c^nd  contract  proposals 
from  9:45  a.m.  unii  recess  on  October  13  and 
from  8:30  a.m.  unti  adjournment  on  October 
14.  These  applicathins,  proposals,  and  the 
discussions  could  reveal  confidential  trade 
secrets  or  commercial  property  such  as 
patentable  material  and  personal  information 
concerning  Individ  jals  associated  with  the 
applications  and  pioposals,  X\te  disclosure  of 
which  would  constitute  a  clearly 
unwarranted  invasion  of  personal  privacy. 

Ms.  Claudia  Goad,  Committee  Management 
Officer,  National  Institute  of  Allergy  and 
infectious  Diseases  Solar  Building,  room 
3C26,  National  Institutes  of  Health,  Bethesda, 
Maryland  20892,  301-496-7601,  will  provide 
a  summary  of  the  meeting  and  a  roster  of 
committee  members  upon  request. 
Individuals  who  plin  to  attend  and  need 
special  assistance,  <uch  as  sign  language 
interpretation  or  ot  ler  reasonable 
AcconuiKxiations,  should  contact  Ms  Goad  in 
advance  of  the  meeting. 


Dr.  Mari  L  Rohrbaugh.  Scientific  Review 
Administrator,  Allergy,  Immunology  and 
Transportation  Research  Conunittec.  NIAID, 
NIH,  Solar  Building,  room  4C22.  Bethestia, 
Maryland  20892,  telephone  301-496-8424, 
will  provide  substantive  program 
inforirnatiuo. 

(Catalog  of  Federal  Domestic  Assistance 
Program  Nos.  93.855.  Immunology,  Allergic 
and  Immunologic  Diseases  Research, 
National  Institutes  of  Hcahh.) 

Dated:  September  7, 1993. 
Susan  K.  Feldman, 

Committee  Management  Officer,  NIH. 

(PR  Doe  93-22418  Filed  9-13-93;  845  ami 
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National  Cancer  Institute;  Meeting  of 
the  Cancer  Research  Manpower 
Review  Committee 

Pursuant  to  Public  Law  92-463, 
notice  is  hereby  given  of  the  meeting  of 
the  Cancer  Research  Manpower  Review 
Committee,  National  Cancer  Institute, 
on  October  13-15,  1993.  The  Saint 
James  Hotel,  950  24th  Street,  NW  , 
Washington,  DC  20037. 

This  meeting  will  be  open  to  the 
public  on  Ociober  13, 1993.  from  7:30 
p.m.  to  8  p.m.,  to  review  administrative 
details  and  other  cancer  research 
manpower  review  issues.  AtlendoiK.e  by 
the  public  will  be  limited  to  space 
available. 

In  accordances  with  the  provisions  set 
forth  in  sections  552b(r)(4)  and 
552b(c)(6),  Title  5,  U.S.C.  and  section 
10(d)  of  Public  Law  92^63,  the  meeting 
will  be  closed  to  the  public  on  October 

14  from  8  a.m.  to  re<,-ess  and  on  October 

15  from  8  a.m.  to  adjournment  for  the 
review,  discussion,  and  evaluation  of 
individual  grant  applications.  These 
applications  and  the  discussions  could 
reveal  confidential  trade  secrets  or 
rxjmmercial  property  such  as  patentable 
material  and  personal  information 
concerning  individuals  associated  with 
the  applications  the  disclosure  of  which 
would  constitute  a  clearly  unwarranted 
invasion  of  personal  privacy. 

The  Committee  Management  Officer, 
National  Cancer  Institute,  Executive 
Plaza  North,  room  630E,  National 
Institutes  of  Health.  Bethesda.  Maryland 
20892  (301/496-5708)  will  provide 
summaries  of  the  meeting  and  rosters  of 
committee  members  upon  request. 

Dr.  Mary  Bell,  Scientific  Review 
Administrator,  Cancer  Research 
Manpower  Review  Committee,  National 
Cancer  Institute,  Executive  Plaza  North, 
room  611  A,  National  Institutes  of 
Health,  Bethesda.  Maryland  20892  (301/ 
495-7978)  will  furnish  substantive 
program  information. 

Individuals  who  plan  to  attern)  and 
need  special  assistance,  such  as  sign 
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langu<nge  interpretation  or  other 
reasonable  accommodations,  should 
contact  Dr.  Mary  Bell.  (301)  496-7978  in 
advance  of  the  meeting. 

(Catalog  of  Federal  Domestic  Assistance 
Program  Number:  93.393.  Cancer  Cause  and 
Prevention  Research;  93.394.  Cancer 
Detection  and  Diagnosis  Research;  93.395. 
(^ncer  Treatment  Research;  93.396.  Cancer 
Biology  Research;  93.397,  Cancer  Centers 
Support;  93.398.  Cancer  Research  Manpower; 
93.399.  Cancer  Control.) 

Dated:  September  7.  1993. 
Susan  K.  Feldraan. 
Committtfe  Management  Officer.  NIH. 
IFR  Doc.  93-22416  Filed  9-13-93;  8:45  am) 
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National  Institutes  of  Health,  National 
Cancer  Institute;  Meeting  of  the 
Biometry  and  Epidemiology  Contract 
Review  Committee 

Pursuant  to  Public  Law  92-463. 
notice  is  hereby  given  of  the  meeting  of 
the  Biometry  and  Epidemiology 
Contract  Review  Committee.  National 
Cancer  Institute.  National  Institutes  of 
Health,  on  November  1.  1993,  at  the 
Executive  Plaza  North  Building. 
Conference  Room  G,  6130  Executive 
Boulevard.  Rockville.  Maryland  20852. 

This  meeting  will  be  open  to  the 
public  from  9  a.m.  to  10  a.m.  to  discuss 
administrative  details.  Attendance  by 
the  public  will  be  limited  to  space 
available. 

In  accordance  with  provisions  set 
forth  in  sees.  552b(c)(4)  and  552b{c)(6), 
Title  5.  U.S.C.  and  section  10(d)  of 
Public  Law  92-463.  the  meeting  will  be 
closed  to  the  public  on  November  1 
from  10  a.m.  to  adjournment  for  the 
review,  discussion,  and  evaluation  of 
individual  contract  proposals.  These 
proposals  and  the  discussions  could 
reveal  conFidential  trade  secrets  or 
commercial  property  such  as  patentable 
material  and  personal  information 
concerning  individuals  associated  with 
the  proposals,  disclosure  of  which 
would  constitute  a  clearly  unwarranted 
invasion  of  personal  privacy. 

The  Committee  Management  Officer. 
National  Cancer  Institute,  Executive 
Plaza  North,  room  630,  National 
Institutes  of  Health,  Bethesda,  Maryland 
20892-9903,  Tel.  301/496-5708,  will 
provide  a  summary  of  the  meeting  and 
a  roster  of  the  committee  members  upon 
request. 

Dr.  Harvey  P.  Stein,  Scientific  Review 
Administrator,  Contracts  Review 
Branch.  Division  of  Extramural 
Activities.  National  Cancer  Institute, 
National  Institutes  of  Health,  Executive 
Plaza  North,  room  60 IC.  Bethesda, 
Maryland  20892-9903.  Tel.  301/496- 


7030,  will  furnish  substantive  program 
information. 

Individuals  who  plan  to  attend  and 
need  special  assistance  such  as  sign 
language  interpretation  or  other 
reasonable  accommodations  should 
contact  Ms.  Alma  O.  Carter  on  (301) 
496-7523  in  advance  of  the  meeting. 

(Catalog  of  Federal  Domestic  Assistance 
Program  Numtiers:  93.393.  Cancer  Cause  and 
Prevention  Research;  93.394.  Cancer 
Detection  and  Diagnosis  Research:  93.395. 
Cancer  Treatment  Research;  93.396,  Cancer 
Biology  Research;  93.397.  Cancer  Centers 
Support;  93.398.  Cancer  Research  Manpower; 
93  399.  Cancer  Control.) 

Dated:  .September  7. 1993.  ' 
Susan  K.  Feidman, 
Committee  Management  Officer.  NIH. 
IFR  Doc.  93-22420  Filed  9-13-93;  8:45  am) 
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National  Institutes  on  Deafness  and 
Other  Communication  Disorders; 
Meeting  of  the  Communication 
Disorders  Review  Committee 

Pursuant  to  Public  Law  92-463. 
notice  is  hereby  given  of  a  meeting  of 
the  Communication  Disorders  Review 
Committee  on  October  20-22.  1993.  The 
Committee  will  meet  at  the  Hyatt 
Regency-Bethesda.  One  Bethesda  Metro 
Center.  Bethesda.  Maryland  20814. 
Notice  of  the  meeting  room  will  be 
posted  in  the  hotel  lobby. 

The  Committee  meeting  will  be  open 
to  the  public  on  October  20  from  8  a.m. 
until  approximately  8:30  a.m.  to  discuss 
administrative  details  relating  to 
Committee  business.  Attendance  by  the 
public  will  be  limited  to  space  available. 

The  meeting  of  the  Committee  will  be 
closed  to  the  public  from  approximately 
8:30  a.m.  October  20  until  adjournment 
on  October  22  in  accordance  with 
provisions  set  forth  in  sections 
552b(c)(4)  and  552b(c)(6).  Title  5  U.S.C. 
and  section  10(d)  of  Public  Law  92-463. 
for  the  review,  discussion,  and 
evaluation  of  individual  grant 
applications.  These  deliberations  could 
reveal  confidential  trade  secrets  or 
commercial  property,  such  as  patentable 
material,  and  personal  information 
concerning  individuals  associated  with 
the  applications,  disclosure  of  which 
would  constitute  a  clearly  unwarranted 
invasion  of  personal  privacy. 

Further  information  concerning  the 
Committee  meeting  may  be  obtained 
from  Dr.  Craig  A.  Jordan,  Scientific 
Review  Administrator.  National 
Institute  on  Deafness  and  Other 
Communication  Disorders,  room  400B 
Executive  Plaza  South,  Bethesda, 
Maryland  20892.  301^96-6683.  For       • 
individuals  who  plan  to  attend  and 


need  special  assistance  such  as  sign 
language  interpretation  or  other 
reasonable  accommodations,  please 
contact  Dr.  Jordan  two  weeks  prior  to 
the  meeting. 

(Catalog  of  Federal  Domestic  Assistance 
Program  No.  93.173  Biological  Research 
Related  to  Deafness  and  Other 
Communication  Disorders) 

Dated:  September  7,  1993. 
Susan  K.  Feidman, 
Committee  Management  Officer,  NIH. 
IFR  Doc.  93-22419  Filed  9-13-93;  8:45  ami 
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Prospective  Grant  of  an  Exclusive 
License 

AGENCY:  National  Institutes  of  Heahh. 
Public  Health  Service.  DHHS. 
action:  Notice. 

SUMMARY:  This  is  notice  in  accordance 
with  35  U.S.C.  209(c)(1)  and  37  CFR 
404.7(a)(l)(i)  that  the  National  Institutes 
of  Health  (NIH).  Department  of  Health 
and  Human  Services,  is  contemplating 
the  grant  of  an  exclusive  license  to 
practice  the  inventions  embodied  in 
USPA  numbersftl)  07/758.824.  entitled. 
"Apparatus  For  And  Method  Of  Making 
Ultra-Thin  Walled  And  Wire-Reinforced 
Endotracheal  Tubing";  (2)  07/878.784. 
entitled.  "Sealing  Means  for 
Endotracheal  Tubes";  and  (3)  08/085/ 
994.  entitled  "Means  To  Provide 
Improved  Seating  For  An  Endotracheal 
Tube  Including  The  Use  of  Nitinol 
Alloys  For  Crush  Resistance." 

The  patient  rights  in  these  inventions 
have  been  assigned  to  the  United  States 
of  America. 

The  prospective  license  will  be 
royalty-bearing  and  will  comply  with 
the  terms  and  conditions  of  35  U.S.C. 
209  and  37  CFR  404.7.  The  prospective 
exclusive  license  may  be  granted  unless, 
within  sixty  (60)  days  from  the  date  of 
this  published  notice,  NIH  receives 
written  evidence  and  argument  that 
establishes  that  the  grant  of  the 
exclusive  license  would  not  be 
consistent  with  the  requirements  of  35 
U.S.C.  209  and  37  CFR  404.7, 

These  inventions  relate  to  apparatus 
for  and  methods  of  producing 
endotracheal  tubing.  Also  covered  by 
the  prospective  license  is  a  device  and 
method  of  sealing  endotracheal  tubes 
while  in  use.  This  technology  provides 
a  seal  between  the  trachea  and  the  tube 
which  allows  for  a  maximum  amount  of 
fresh  air  to  be  delivered  to  the  patient. 
ADDRESSES:  Requests  for  a  copy  of  the 
subject  patent  applications,  inquiries, 
and  comments  relating  to  the 
contemplated  license  should  be  directed 
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to:  John  E.  Fahner-VihfBlic.  Offire  of 
Twiinologv  Transfer,  National  Institutes 
of  Health,  Box  OTT.  Bethesda.  MD 
20892  (telephone  301/496-7735;  fax 
301/402-0220).  Properly  filed 
competing  applications  for  a  licnnse 
Tiled  in  response  to  this  notice  will  be 
treated  as  objections  to  the  grant  of  the 
contemplated  license.  Only  written 
comments  and/or  applications  for  a 
license  which  are  received  by  the  Office 
of  Technology  Transfer,  NIH,  within 
sixty  (60)  days  of  this  notice  will  be 
considered. 

Dated:  August  12. 19§3. 
Reid  G.  Adier, 

Piivctor.  Office  of  Technoloy^  Transfer. 
|FR  Doc.  93-22415  Filed  9-13-93;  8:-»5  ami 
BllLING  COOC  «>4O-0t-M 


Oftice  of  Inspector  General 

Program  Exchisiorts:  August  1993 

AGENCY:  Office  of  Inspector  General, 
HHS. 

ACnOM:  Notice  of  program  exclusions. 

During  the  month  of  August  1993,  the 
HHS  Office  of  Inspector  General 
imposed  exclusions  in  the  cases  set 
forth  below.  When  an  exclusion  is 
imposed,  no  program  payment  is  made 
to  anyone  for  any  items  or  services 
(other  than  an  emergency  item  or 
service  not  provided  in  a  hospital 
emergency  room)  furnished,  ordered  or 
prescribed  by  an  excluded  party  under 
the  Medicare,  Medicaid.  Maternal  and 
Child  Health  Services  Block  Grant  and 
Block  Grants  to  States  for  Social 
Services  programs.  In  addition,  no 
program  payment  is  made  to  any 
business  or  facility,  e.g.,  a  hospital,  that 
submits  bills  for  payment  for  items  or 
services  provided  by  an  excluded  party. 
Program  beneficiaries  remain  free  to 
decide  for  themselves  whether  ibey  will 
continue  to  use  the  services  of  an 
excluded  party  even  though  no  program 
payments  will  be  made  for  items  and 
services  provided  by  that  excluded 
party.  The  exclusions  have  national 
effect  and  also  apply  to  all  other  Federal 
non- procurement  programs. 


Subject,  city,  stale 


Subject,  city,  stale 

Etieciive  date 

ProgranvRelated       Convic- 

tKXis: 

Adams,    Gary    L.,    Baton 

Rouge.  VA  _ 

0612619a 

Ansari,  Inamui  H.  Detroit, 

Mi  

obosisa 

Bockrath.  Eugene  T.  Colo- 

rado Springs,  CO  

09/13/93 

Boudreaux,    \joia   Adams. 

MetviDe,  LA _„...„. 

0&2G/93 

Etfective  dale 


Clinical  Regional  l.ab  Inc. 
Hazelcrest.  \L  ..._ 

Moore.  Wesley  0.  ClMfton, 
NC  

Morales,  Nelsorv  Flushing, 
NY  ..._ „ 

Pages,  Ana  Garcia.  Coral 
Gables,  FL  ....  ^ 

Pearce.  WiHiam  Jofirr-MI 
Pleasant,  SC 

Smith,          Lance          O, 
Gailtwrstxjrg.  OO  

SttUwagort.  Lmda  G,  Sey- 
mour. CT  

Woodman,  Jack  S,   Day- 
ton. OH  

Patient  Abuse/f^eglect  Corv- 

vtctjons: 

Boudreaux.   Pecgy  Mane. 
Harvey.  LA  

Bowser-Buford,     MtcRelte. 
Mt  Morns.  Ml  

Carson.  Tawar^  M,  Mus 
kegon  Hgts.  Ml 

Dinell,   Sid  Car  oW.   Fbni, 
Ml  

Gowen,         Burma         J, 
ScottviUe.  Ml  

Hart.          Raltf/t\          Lee, 
OdenviRe,  AL  

Harvefl,  Ttx>mas,  Corinth, 
MS  - 

Her>ry,  Beckie  Marie,  Alex- 
andria, LA „ 

Hersey,   Letha.   ShanrK)n, 
MS  „. 

Koo,    Young    Soo.    Hano- 
morxl.  IN 

Lawler.    William   C,    Balti- 
more, MD  

Madison.  Mary  lEHa.  Mont- 
gomery, AL 

McCalt,     Metvtr.     Tusca- 
kwsa,  AL  „ 

McDonald,           Roaanrte. 
Gerf»dsto*wi.  WV 

Michael.     Lana,     BaMvynn, 
MS  _.. 

Schuiz,  Randy  Noel,  Arv 
dover,  MN 

Washington,    Jackie,    Bir- 
mingham, AL   

Controlled   Sut)stance   Corv 

v)Ctior«: 

Rodriguez,  Ron«l  HI,  Hia- 

leah,  FL  „. 

Entities  Owned'CoTtrolled  tjy 

Convicted: 

American   Med«al   Trans- 
port, Baton  Rcuge,  LA  .. 

Nathan's     Pharmacy,     W 
Palm  Beach,  F  L 
Default  on  Heal  Loan: 

Ash/Slavler,    Carotyn    M, 
San  Diego.  C/'.  _ 

Bledsoe,  Ralph  C.  Carson. 
CA  

BraxtorvDavts,  ramela  M. 
San  Gabriel,  CA  

Bronk.    Brian     \    Santa 
Moruca.  CA 

Brown,  James  E,  East  Or- 
ange, NJ 


Sut))ect.  city,  state 


09n3/93 
09^13/93 

08/29/93 

! 

09«)2«3  I 
09«2/93 
09n5/93  j 
09/14/93  I 

I 

08/29/93 

08/26/93  j 

08/29/93 

08/29/93 

09/13/93 

0a/29«3 

09n5«3 

09/15/93 

08/26/93  > 

09n5«3  ■ 

I 

0a/29/93i 
08/29«3 
09/02/93 
09/15«3 
08/29«3 
09/15^93 
09/1 3«3 
09/1 5«3 

09/15«3 

08«6/93 
09A)2/93 

09.'23«3 
09/23/93 
09^0&'93 
09/06/93 
09A)8/93 


Bums-Toole,     Peggy     L, 

Houston,  TX  

09'0&'93 

Cody,    flor^akJ    J,    Valley 

Center,  KS 

09/08«3 

Coltins,  Henry  L.  Ctacago, 

IL   _ 

09«8«3 

Coltins.         Norman        E. 

Renton,  WA 

09A)&/93 

Dancer,  Gena  /V,  TrumbuM, 

CT _ 

OS/12/93 

Davis,  Keith  A,  Ct«cago,  IL 

09(08/93 

Garcia,  Roger,  Coiumtxis, 

Oh 

C9/23«3 

Gonzales.  Edward  J.  Los 

Angeles.  CA  _ 

C9X)5«3 

Gross.     Dale     M,     Canoga 

Park,  CA 

09/05/93 

Kolner,     Mark,     Deartxyn 

Hgts,  Ml  

e9«8«3 

Hughes.  Charles  E  Jr.  Bal- 

timore. MD 

0giO8/93 

Kane,  Richard  A.  Somer- 

set, NJ  

OS>08«3 

Karnes.         RonaW         D, 

Haysville.  KS  

oa'oa«3 

Kendrick.    John    Charles, 

Beaverton,  OR  

09/?3«3 

King.    James    Ray.    Fort 

Myers,  FL  

09rt2/93 

Kogut,   Dennis  W.  Miami. 

FL  

09/12«3 

Langham,         Mary         L. 

Chugiak,  AK  

09rt2«3 

I^tthews,    Paul    E.    Fort 

Worth  TX  

09/06/93 

McGregory.  Scott  Duncan. 

Carrollton.  TX  

09«6/93 

Meininger.  Kathryn  L.  Cd- 

lingsvwood,  NJ  

os/oa/33 

Nuhter.  Dina  L  Dempsey. 

Fne,  PA  „ 

09/23«3 

Rosenthal,         Neil         D. 

Cotonie,  NY  

09A)a«3 

Silversfein,      Micttael     A, 

New  York,  NY  

C&0&'93 

Peer    Review    Organization 

Case: 

Nelson.  Kart.  Princetorv  M. 

08/l9[«3 

EBective  date 


Dated:  September  7.  1993. 
fames  F.  Patton. 

Director,  Health  Cure  Administrotive 
Sanctions,  Office  of  Irrvestigations 
|FR  Doc.  93-22364  Filed  9-13-93;  8:45  ami 
BiLUHG  cooe  «tse-04-» 


DEPARTMIENT  OF  THE  INTERIOR 
Bureau  of  Land  Management 

[OR-920-4140-02-GEOT;  GP3-383;  OR 
12765] 

Addition  to  the  Newberry  Caidera 
Known  Geothermal  Resource  Area, 
Oregon 

AGENCY:  Bureau  of  Land  Management, 
Interior. 


48074 
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ACnOM:  Notice  of  addition  to  the 
Newberry  Caldera  Known  Geothermal 
Resource  Area,  Oregon. 

SUMMARY:  Pursuant  to  the  authority 
vested  in  the  Secretary  of  the  Interior  by 
Section  21(a)  of  the  Geothermal  Steam 
Act  of  1970  (84  Stat.  1566.  1572;  30 
U.S.C.  1020),  the  delegations  of 
authority  in  235  IDepartmental  Manual 
1.1  K  &  L,  to  the  Bureau  of  Land 
Management,  the  following  lands  are 
hereby  added  to  the  Newberry  Caldera 
Known  Geothermal  Resource  Area. 
EFFECTIVE  DATE:  September  15,  1993. 
FOR  FURTHER  INFORMATION  CONTACT: 
Jack  Feuer.  Bureau  of  Land 
Management,  Oregon  State  Office, 
Division  of  Mineral  Resources,  1300  NE 
44th  Avenue,  P.O.  Box  2965,  Portland. 
Oregon  97208-2965,  (503)  280-7043. 

Newberry  Caldera  Known  Geothermal 
Resource  Area 

Willamette  Meridian,  Oregon 

T.  21  S..R.  13  E.. 

Sees.  7.  8,  and  9 
T.  22  S..  R.  13  E.. 

Sees.  18 
T.  21S..R.  12E., 

Sees.  9. 10, 12. 16. 17,  20,  and  29  through 
32 
T.  22  S.,  R.  12  E., 

Sees.  5,  6.  8.  and  13  through  16 

The  above  area  aggregates  13,344.68  aeres 
more  or  less 

Dated:  September  2, 1993. 
Patrick  H.  Geehan, 

Deputy  State  Director  for  Mineral  Besources. 
(FR  Doe.  93-22378  Filed  9-13-93.  8:45  am] 
SILUfM  CODC  4310-39-M 


[UT-042-4210-05;  UTU-65091] 

Correction  of  Previous  FR  Notice; 
Goshute  Indian  Reservation;  Utah 

AGENCY:  Bureau  of  Land  Management, 
Interior. 

ACTION:  Correction. 

summary:  The  notice  published  in  54  FR 
19245,  dated  May  4. 1989  is  corrected 
in  its  entirety  by  this  notice.  Public  Law 
100-708  (102  Stat.  4717)  corrected 
historical  and  geographical  oversights  in 
the  establishment  and  development  of 
the  Goshute  Indian  Reservation  in  Utah. 
Because  of  several  errors  in  the  original 
FR  notice,  this  notice  is  being 
published. 

FOR  FURTHER  INFORMATION  CONTACT: 
For  further  information  contact  Randy 
Massey,  Utah  State  Office.  Bureau  of 
Land  Management,  P.O.  Box  45155,  Salt 
Lake  City,  Utah  84145-0155. 
SUPPtEMENTARY  INFORMATION:  Public 
Law  100-708  (102  Stat.  4717),  dated 


November  23,  1988,  corrected  historical 
and  geographical  oversights  in  the 
establishment  and  development  of  the 
Utah  component  of  the  Confederated 
Tribes  of  the  Goshute  Reservation, 
unified  the  land  base  of  the  Goshute 
Reservation,  and  simplified  the 
boundaries  of  the  Reservation.  The 
lands  in  Utah  in  Executive  Order  1539, 
dated  May  29, 1912,  and  Executive 
Order  1903,  dated  March  23. 1914,  are 
declared  to  be  held  in  trust.  The 
following  described  lands,  and  interest 
in  lands,  in  Utah  are  hereby  added  to 
the  Reservation  and  declared  to  be  held 
in  trust  by  the  United  States  for  the  use 
and  benefit  of  the  Goshute  Indian  Tribe. 

Salt  Lake  Meridian 

1.  The  following  descrit)ed  lands  are  held 
in  fee  (surfoce  and  sul>8urface): 

T.  10  S,  R.  19  W.. 

Sec.  4.  lots  3  and  4.  SW'ANW'/.. 
EViSEV«NWV4.  NW'ASE'ANW'A. 
NV2SWV«SEV«NWV«.  SWA: 

See.  9.  NWV«NWV«. 
T.  11  S.  R.  20W., 

Sec.  1. 

See.  12.  lots  1-4,  NE'A.  NE'ASE'A; 

Sec.  13,  lots  1-4.  Wi/^SEV4.  SE'ASE'A; 

See.  24: 

See.  25. 
T.  12S..  R.20W.. 

Sec.  1; 

See.  12,  lots  1  and  2. 

2.  The  surface  only  of  the  following 
described  lands  is  held  in  trust: 

T.  9S..R.  19  W., 

Sec.  22.  SE'ASW'A; 

Sec.  27,  EV2WV2; 

Sec.  33,  SE'ANE'A.  SE'ASW'A,  SE'A; 

Sec.  34.  NW'A.  NE'ASW'A.  W'-^SWA. 
T.  10  S..  R.  19  W.. 

Sec.  3.  lot  4.  SW'ANW'A; 

Sec.  4.  lots  1  and  2.  S'/iNE'A.  SE'A; 

Sec.  9.  NE'ANW'A.  SV^NWA.  NV^S'/i. 
T.  11  S..R.  19W., 

Sec.  8,  SE'ASE'A; 

Sec.  9.  SW'ASW'A; 

Sec.  19.  NE'ASW'A; 

Sec.  20.  E'/jW'/i; 

Sec.  22. 
T.  12S..R.  19  W.. 

Sec.  27.  NW'ANW'A.  S'ANW'A.  SW'A; 

Sec.  28; 

See.  29.  E^/z; 

See.  30.  lot  1.  NE'A.  NE'ANW'A; 

Sec.  33,  NE'A,  NE'ANW'A; 

See.  34: 

See.  35.  NW'ASW'A. 
T.  12S.,R.  20W.. 

See.  12,  lots  3  and  4; 

Sec.  13,  lots  1-4; 

See.  24.  lots  \-i. 

3.  The  subsur&ee  of  the  following 
described  land  is  held  in  trust: 

T.  9S..R.  19  W.. 

Sec.  22.  SE'ASW'A  (oil  and  gas). 
T.  10  S.,  R.  19  W., 

See.  4.  S'/iSW'ASE'ANW'A  (oil  and  gas). 
T.  12  s.,  R.19W., 

Sec.  28,  N'/jMY'A.  SE'ANWV4  (all 
minerals); 


See.  29.  NE'ANE'A.  W'/iE'/i,  E'/iSE'A  (all 

minerals); 
Sec.  30.  S'/^NE'A  (all  minerals). 
T.  12S..R.  20W.. 
Sec.  12,  lots  3  and  4  (all  minerals): 
Sec.  13.  (all  minerals); 
Sec.  24,  (all  minerals). 

4.  The  Secretary  of  the  Interior  may 
accept  a  conveyance  by  the  Tribe  of  all 
right,  title,  and  interest  of  the  Tribe  in 
and  to  the  lands  described  below  and 
any  such  lands  accepted  by  the 
Secretary  shall  be  held  by  the  United 
States  in  trust  for  use  and  benefit  of  the 
Tribe  and  shall  become  part  of  the 
Reservation:  (lands  held  by  the  Tribe  as 
a  private  party) 

T.  10  S..  R.  19  W.. 

Sec.  4.  S'/2SW'ASW'ANW'A. 

A  map  depicting  the  lands  added  to 
the  Reservation  is  on  file  and  available 
for  public  inspection  in  the  Eastern 
Nevada  Agency  Office.  Bureau  of  Indian 
Affairs,  1555  Shoshone  Circle,  Elko, 
Nevada  89801. 
JoAn  Robbins, 

Acting  Chief,  Branch  of  Lands  and  Minerals 
Operations. 

(FR  Doc.  93-22405  Filed  9-13-93;  8:45  am) 

BILUNC  CODE  4210-OO-M 

[WY-031-4210-05;  WYW  129881] 

Request  for  Sale  of  Public  Lands  in 
Fremont  County,  WY;  Realty  Actions 

AGENCY:  Bureau  of  Land  Management, 

Interior. 

ACTION:  Notice  of  realty  action;  request 

for  sale  of  public  lands  in  Fremont 

County,  Wyoming. 

SUMMARY:  The  Bureau  of  Land 
Management  (BLM)  has  received  a 
request  from  the  Great  Buffalo  Herd 
Monument  Foundation  (Foundation)  to 
purchase  367.42  acres  of  public  land 
that  is  located  about  30  miles  southeast 
of  Lander  and  about  6  miles  northwest 
of  Sweetwater  Station  near  Beaver  Rim. 
This  notice  segregates  the  proposed 
parcel  fi-om  appropriation  under  the 
public  land  laws,  including  the  mining 
laws,  and  provides  notice  to  the  public 
and  to  current  land  users  in  accordance 
with  existing  regulations. 

This  notice  does  not  constitute 
endorsement  or  approval  by  the  BLM. 
Rather,  it  provides  time  for  the 
Foundation  to  provide  all  the  required 
information  for  their  proposal;  allows 
time  for  the  public  to  comment;  and 
time  for  the  BLM  to  do  an 
environmental  analysis  of  the  proposal. 
It  will  also  be  used  to  determine 
whether  or  not  an  Environmental 
Impact  Statement  (EIS)  is  necessary  for 
the  requested  sale  of  the  public  land. 


The  next  public  comment  period  would 
follow  the  environmental  analysis  but 
precede  the  decision  on  whether  or  not 
the  public  land  should  be  sold  as 
requested  by  the  Foundation. 

The  proposal  consists  of  purchase  by 
the  Foundation  of  the  surface  and 
mineral  estates,  pursuant  to  sections  203 
and  209  of  the  Federal  Land  Policy  and 
Management  Act  of  1976,  43  U.S.C. 
1713  and  1719;  and  the  regulations  at  43 
CFR  2710  and  2720. 

The  parcel  is  described  as: 

Sixth  Principal  Meridian 

T.  31  N..  R.  95  W., 
Sec.  31:  Lots  1,  2,  and  3,  Wl/2NEV«, 
E'/zNWV«.  NEV4SWV4,  NWV4SEV4. 

The  above  lands  aggregate  367.42  acres. 

The  Foundation  proposal  is  for 
acquisition  of  this  parcel  to  establish  the 
Great  Bu^alo  Herd  Monument, 
consisting  of  1,000  metal  bu^alo 
sculptures.  Associated  visitor  facilities 
such  as  a  visitor  information  center  are 
not  proposed  for  public  lands 
administered  by  the  BLM,  but  have  been 
proposed  on  adjacent  State  of  Wyoming 
lands. 

If  sold,  the  sale  would  be  at  fair 
market  value  as  determined  by 
appraisal.  An  additional  nonrefundable 
application  fee  of  $50.00  would  be 
required  in  accordance  with  43  part 
2720  for  conveyance  of  all  unreserved 
mineral  interest  in  the  parcel. 

Final  determination  of  suitability  for 
disposal  will  be  made  through  the 
environmental  analysis  process 
pursuant  to  the  National  Environmental 
Policy  Act  of  1969,  as  amended  and  the 
Federal  Land  Policy  and  Management 
Act  (FLPMA).  The  environmental 
assessment  and/or  environmental 
impact  statement  will  be  made  available 
for  review  and  subsequent  public 
comment  prior  to  a  final  decision.  The 
proposal  will  also  be  reviewed  to 
determine  conformance  with  the  Lander 
Resource  Management  Plan. 

Conveyance  would  be  subject  to  the 
following: 

1.  Reservation  of  a  right-of-way  for 
ditches  or  canals  pursuant  to  the  Act  of 
August  30, 1890,  43  U.S.C.  945. 

2.  Possible  reservation  of  oil  and  gas 
interests  to  the  United  States  with  the 
right  to  prospect,  explore,  and  develop 
the  same  in  accordance  with  the 
provision  of  the  federal  mineral  laws  in 
eH^ect  at  the  time  of  disposal. 
Determination  of  whether  this 
reservation  will  be  effected  will  occur 
after  a  mineral  analysis  and  report  are 
accomplished,  if  the  public  benefit 
decision  and  evironmenfal  assessment 
lead  to  a  final  decision  to  transfer  the 
land. 


4.  BLM  oil  a;id  gas  lease,  serial 
number  WYW  123480. 

5.  Any  other  valid  exisJng  rights, 
unknown  at  pr3sent.  that  are  identified 
during  the  env  ronmenta .  assessment 
process. 

The  public  lands  involved  are  within 
the  Dishpan  Butte  Allotn:ent  No.  1716. 
The  grazing  permittees  are  D.T. 
Abemathy  and  Philip  Shaep  Company. 
These  permittee's  will  be  sent  a  2-year 
notice,  as  requ  red  by  43  ZFK  4110.4- 
2(b),  prior  to  Ci.ncellatioR  of  a  portion  of 
the  grazing  permits.  The  grazing 
privileges  would  not  be  cancelled  if  the 
lands  are  not  s  )ld. 

The  public  lind  parcel  described 
above  shall  be  segregated  from  all  forms 
of  appropriation  under  the  public  land 
laws,  includin;'  the  mining  laws,  upon 
publication  of  iiis  notice  in  the  Federal 
Register.  The  segregative  effect  will  end 
270  days  from  the  date  of  publication, 
upon  issuance  of  a  paten',  or  upon 
publication  in  the  Federsl  Register  of  a 
termination  of  the  segregation, 
whichever  occ  ars  first. 
FOR  FURTHER  IKFORMATK*  CONTACT:  Jack 
Kelly,  Area  Mtnager,  Larder  Resource 
Area,  125  Sunilower,  P.C.  Box  589, 
Lander.  Wyoming  82520,  (307)  332- 
7822. 

SUPPLEMENTAR  '  INFORMATION:  For  a 
period  of  forty  five  (45)  days  from  the 
date  of  publication  of  this  notice, 
interested  part  es  may  submit  comments 
to  the  Area  Manager,  Bureau  of  Land 
Management,  I.ander  Resource  Area, 
P.O.  Box  589,  Lander,  Wyoming  82520. 
All  comments  will  be  retained  and 
evaluated  by  the  BLM  Wyoming  State 
Director  who  may  sustair ,  vacate,  or 
modify  this  proposed  realty  action. 

Dated:  September  7, 1993. 
lackKeUy, 
Area  Manager 
IFR  Doc.  93-223'i8  Filed  9-13-93;  8:45  am) 

BILUNO  CODE  431(V-22-M 

[G-010-Q3-0065-4210-04;  NMNM  90022] 

Farmington  District;  Realty  Action- 
Exchange;  New  Mexico 

AGENCY:  Bureau  of  Land  Management, 
Farmington  District,  Interior. 
ACTION:  Notice  of  realty  pction, 
NM90022.  Exchange  of  public  and 
private  lands  in  McKinlpy  and  San  Juan 
Counties,  New  Mexico. 

SUMMARY:  The  following  described 
Federally  owned  surface  estate  has  been 
determined  suitable  for  disposal  by 
exchange  under  Section  206  of  the 
Federal  Land  Policy  anc!  Management 
Act  of  October  21, 1976,  as  amended 
(FLPMA),  43  U.S.C.  1716. 


New  Mexico  Principal  Meridian 

T.  20N..R.  5W., 
Sec.  15,  N'/iNWV«SEV«, 
N'^SV.eNWV«SEV«. 
T.  23N..  R.  9W., 
Sec.  1.  lots  1.  2  (except  the  NWaNWv.  of 
lot  2).  S'/iNE'A. 

Containing  181.10  acres,  more  of  less. 
Not  all  of  these  lands  would  be 
exchanged,  only  the  acreage  needed  to 
equalize  the  exchange. 

In  exchange  for  this  Federal  surface 
estate,  the  United  States  will  acquire  the 
following  described  surface  estate  from 
the  Navajo  Nation. 

New  Mexico  Prindpal  Meridian 

T.  24N..R.  9W.. 
Sec  9,  SW'A. 

Containing  160.00  acres,  more  of  less. 

The  purpose  of  this  land  exchange  is 
to  provide  land  for  construction  of  a 
sewage  lagoon  to  accommodate  human 
health  needs  at  the  Ojo  Encino  Chapter 
of  the  Navajo  Nation,  provide  land  for 
economic  development  at  the  Nageezi 
Chapter  of  the  Navajo  Nation,  and  to 
acquire  privately  owned  land  located  in 
the  retention  zone  established  in  the 
Farmington  Resource  Management  Plan 
(RMP).  The  exchange  is  an  opportunity 
to  provide  land  needed  at  the  two 
Chapters  while  consolidating  public 
lana  in  response  to  a  RMP  decision.  The 
public  land  is  not  needed  for  Federal 
purposes  and  the  public  interest  will  be 
served.  This  action  is  consistent  with 
the  Farmington  RMP  approved  July 
1988.  The  purpose  of  this  Notice  of 
Realty  Action  in  the  Federal  Register  is 
twofold.  First,  this  Notice  provides  a 
response  period  of  forty-five  (45)  days 
from  the  date  of  publication  during 
which  public  comments  regarding  this 
land  exchange  will  be  accepted. 
Secondly,  this  action,  as  provided  in  43 
CFR  2201.1  (b),  segregates  the  public 
land  described  above  from  all  other 
forms  of  appropriation  under  the  public 
land  laws,  including  the  mining  laws, 
except  for  exchange  under  the  FLPMA, 
and  leasing  under  the  mineral  leasing 
laws.  The  segregative  effect  shall 
terminate:  (1)  with  the  issuance  of  a 
patent  or  other  document  of 
conveyance,  (2)  upon  publication  in  the 
Federal  Register  of  a  termination  of  the 
segregation,  or  (3)  two  years  fixjm  the 
date  of  this  publication,  whichever 
occurs  first. 

COMMENT  DATES:  For  45  days  from  date 
of  publication  in  the  Federal  Register, 
interested  parties  may  submit  comments 
to  the  Bureau  of  Land  Management  at 
the  address  given  below.  Any  adverse 
comments  will  be  reviewed  by  the  State 
Director  who  may  sustain,  vacate,  or 
modify  this  realty  action.  In  the  absence 
of  any  adverse  comments,  this  realty 
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action  becomes  the  Tinal  determination 
of  the  Department  of  the  Interior. 
FOR  FURTHER  INFORMATKM  CONTACT:  Jerry 
Crockford  at  (505)  599-6300. 
Information  related  to  this  action, 
including  the  environmental 
assessment,  is  available  for  review  at  the 
Bureau  of  Land  Management. 
Farmington  District  Office,  1235  La 
Plata  Highway,  Farmington.  New 
Mexico  87401. 

SUPPI.EMENTARY  INFORMATION:  The 
exchange  is  subject  to  the  following: 

1.  Reservation  to  the  United  States  of 
a  right-of-way  for  ditches  and  canals  in 
accordance  with  43  U.S.C  945. 

2.  All  minerals  shall  be  reserved  to 
(he  United  States  together  with  the  right 
to  prospect  for,  mine  and  remove  the 
minerals. 

3.  All  valid  existing  rights,  e.g.  rights- 
of-way  and  leases  of  record. 

Joel  Farrell. 

Assistant  District  Manager  for  Lands  and 
Renewable  Resources. 

Dated:  September  7. 1993. 
(PR  Doc.  93-22396  Filed  9-13-93;  8:45  am] 

■lUJNO  COOC  4310-nMI 


[UT-020-03-4210-04;  U-«954q 
Realty  Action 

AGENCY:  Bureau  of  Lcid  Management. 
Interior. 

ACTION:  Notice  of  realty  action. 
Exchange  of  public  lands  in  Tooele.  Box 
Elder,  and  Rich  Counties.  Utah. 

SUMMARY:  The  Bureau  of  Land 
Management  is  considering  an  exchange 
of  land  in  Tooele.  Box  Elder,  and  Rich 
Counties,  Utah.  This  notice  provides  a 
public  comment  period  and  segregates 
the  lands  described  from  entry  and 
location  under  the  mining  laws,  but  not 
the  mineral  leasing  laws  or  the  material 
sale  laws. 

DATES:  Comments  must  be  received  by 
October  29. 1993. 

ADDRESS:  Comments  should  be  sent  to 
the  District  Manager,  Salt  Lake  District 
BLM,  2370  South  2300  West.  Salt  Lake 
aty.  Utah  84119. 

FOR  FURTHER  INFORMATION  CONTACT: 
Michael  G.  Nelson.  BLM  Salt  Lake 
District  Office.  (801)  977-4300. 
SUPPLEMENTARY  INFORMATION:  The 
following  described  lands  have  been 
found  suitable  for  disposal  by  exchange 
pursuant  to  Section  206  of  the  Federal 
Land  Policy  and  Management  Act  of 
1976,  (43  U.S.C  1716): 

Selected  (PnUic)  Lands 

T.  1  N..  R.  12  W..  SLM. 
Section  8.  SE*/*; 


Section  9,  S'A: 

Section  10.  SWV«; 

Section  15.  W'/i; 

Section  1 7.  EVj; 

Section  20.  NE'A; 

Section  21.  N'/^; 

Section  22.  NWv«  (excluding  private  land) 

Containing  approximately  1886  acres. 

Ofiered  (Private)  Lands 

H(Jt  Property-Tooeie  County 
T.  9  S..  R.  3  W..  SLM. 

The  following  patented  lode  mining  claims 
within  sections  5.  8,  and  9: 

Alexander  Mineral  Survey  No.  5448 

Angela:  Mineral  Survey  No.  6197 

Blue  Tail:  Lot  No.  43 

Bramel:  Survey  No.  5603 

Delmonte:  Lot  No.  41 

Dey:  Survey  No.  4567 

Dolphin:  Survey  No.  5603 

Eldorado:  Lot  Na  38 

Essex:  Liot  No.  39 

South  Essex:  1^1  No.  44 

Foster  Survey  Na  5602 

Grand  Cross:  Lot  No.  40 

Hall:  Survey  No.  5604 

Heinze:  Survey  No.  5568 

Isreal:  Survey  No.  5602 

Iron  Mountain:  Lot  Na  37 

Knapp:  Survey  No.  5569 

Pearl  Athol:  Survey  No.  6194 

5>anderson:  Survey  No.  5602 

Warren:  Survey  Na  5569 

Wolf:  Survey  No.  5448 
Containing  393.861  acres. 

Watts  Property-Tooele  County 

T.  10  S..  R.  8  W.,  SLM. 

The  Mary  Ann  Tucker.  Mary  Ann  Tucker 
No.  II.  Bar  "X"  No.  1  Qalm.  and  Bar  "X" 
No.  3  Claim  lode  mining  claims.  Mineral 
Survey  No.  7228,  within  Sections  27  and 
34. 

Containing  58.097  acres  more  or  less. 

Choumos  Pmperty-Box  Elder  County 

T.  UN.  R.16W..SLM. 

Section  30,  NEV«. 
T.  10  N.  R.  17  W..  SLM. 

Section  3.  All: 

Section  4.  Lot  4,  SWANW'/*; 

Sections  9-11,  All: 

Sections  14-15,  All: 

Sections  17-19.  All: 

Section  20,  NVzNEV*.  SWV.NEV*.  W'/t. 
NW'ASEV,,  S'-^E'A; 

Section  21,  All: 

Section  22.  N'/«i.  SEV«.  S'/jSW'A. 
NE'ASWV.; 

Section  23,  All: 

Section  26-31.  All: 

Section  33-34,  All; 

Section  35,  WVi. 
T.  11  N.,  R.  17  W..  SLM. 

Section  26,  S'/i.  SViN'/i; 

Section  27,  All: 

Section  34,  All; 

Section  35.  All. 
T.  10  N..  R.  18  W..  SLM. 

Section  13.  All; 

Section  24.  AH; 

Section  25.  All; 

Section  35.  AIL 

Containing  18335.35  acres. 


Coring  Pmperty-Rich  County 

T.  12N..R.5E.,SLM. 

Section  13.  Lot  2. 
T.  12N..R.  SE.,SLM. 

Section  7.  SWV4SEV«: 

Section  T7.  SEV«SWV«: 

Section  19.  NE'A.  SEV«NW'/i.  NE'ASW'A; 

Section  20,  NV.*; 

Section  21.  Nv.,NWV,.  SWV«NWV«. 

Containing  804.62  acres. 
Mayh  ue  Property-  Tooele  Cou  nty 

T.  4  S,  R.  4  W.,  SLM. 
Section  8,  Lot  7.  WV>  of  lot  6. 
Containing  54.895  acres. 

Atkin  Property-Tooele  County 

T.  4  S,  R.  4  W..  SLM. 
Section  8.  LoU  1,2.5.  NViSW'ANE'A: 
Also:  That  portion  of  the  SWV«NWV«  lying 
within  the  following:  Commencing  at  a  point 
25  rods  West  of  the  Southeast  comer  of  the 
NEV4SWV4,  and  extending  thence  West  135 
rods  to  the  West  Section  line  of  said  Section; 
thence  North  160  rods:  thence  East  16  rods: 
thence  southeasterly  to  the  point  of 
t>eginnin^  Containing  24  acres  more  or  less. 

Containing  136.67  acres. 
Black  Property-Tooele  County  • 

T.  4  S.  R.  4  W.,  SLM, 
Section  8.  Lot  3.  E^/i  of  lot  6. 
Containing  45.825  acres. 
Grand  ToUl  of  20.329.318. 

The  purpose  of  this  exchange  is  to 
acquire  lands  which  have  high  values 
for  wildlife,  recreation,  and  riparian 
habitat.  The  exchange  would  also  create 
a  more  logical  and  efficient  land 
management  pattern.  The  public  interest 
will  be  served  by  completing  the 
exchange. 

The  value  of  the  lands  to  be 
exchanged  are  approximately  equal. 

The  exchange  will  be  made  for  both 
surface  and  subsurface  estates,  where 
possible.  The  mineral  estate  of  some  of 
the  offered  lands  is  held  by  other 
owners  and  will  not  be  a  pari  of  this 
exchange. 

The  selected  lands  will  have  a 
reservation  of  a  right-of-way  for  ditches 
and  canals  constructed  by  the  authority 
of  the  United  States  under  the 
provisions  of  the  Act  of  August  30, 1890 
(26  Stat.  391. 43  U.S.C  945)  and  an 
access  road  to  the  GAPA  archaeological 
site  and  will  be  subject  to  all  existing 
rights-of-way. 

In  accordance  with  the  regulations  in 
43  CFR  2201.1(b),  the  publication  of  this 
notice  will  segregate  the  public  lands  as 
described  above,  from  appropriation 
under  the  public  land  laws,  including 
the  mining  laws,  but  not  the  mineral 
leasing  laws,  nor  the  material  sale  laws. 
This  segregation  supersedes  and 
replaces  all  previous  segregations  for  the 
above  described  public  lands.  The 
segregation  of  the  above  described  lands 
shall  terminate  upon  issuance  of  a 


document  conveying  such  lands  or 
upon  publication  in  the  Federal 
Register  of  a  notice  of  termination  of  the 
segregation;  or  the  expiration  of  two 
years  from  the  date  of  publication, 
whichever  occurs  first.  Information  on 
the  exchange  is  available  from  the 
District  Manager,  Bureau  of  Land 
Management,  Salt  Lake  District  Office, 
2370  South  2300  West.  Salt  Lake  City, 
Utah  84119. 
Deane  H.  Zeller, 
Salt  Lake  District  Manager. 
(FR  Doc.  93-22404  Filed  9-13-93;  845  ami 
BILLING  CODC  431(MX}-M 


National  Park  Service 

National  Register  of  Historic  Places; 
Notification  of  Pending  Nominations 

Nominations  for  the  following 
properties  being  considered  for  listing 
in  the  National  Register  were  received 
by  the  National  Park  Service  before 
September  4.  1993.  Pursuant  to  §  60.13 
of  36  CFR  part  60  written  comments 
concerning  the  significance  of  these 
properties  under  the  National  Register 
criteria  for  evaluation  may  be  forwarded 
to  the  National  Register,  National  Park 
Service,  P.O.  Box  37127,  Washington, 
DC  20013-7127.  Written  comments 
should  be  submitted  by  September  29, 
1993. 

Carol  D.  ShuII. 
Chief  of  Registration,  National  Register. 

Alabama 

Talladega  County 

Idlewild.  AL  5.  0.1  mi  N  of  AL  21. 
Talladega  vicinity,  93001012. 

Arkansas 

Benton  County 

Rogers  Commercial  Historic  District 
(Boundary  Increase)  (Benton  County  MPS). 
Roughly  bounded  by  Walnut,  First,  Poplar 
and  Second  Sts.,  Rogers,  93001028. 

Faulkner  County 
Patton  House.  AR  25.  Wooster,  93001026. 

Izard  County 

Izard  County  Courthouse,  AR  69 
(Courthouse  Square),  Melbourne,  93001025. 

Logan  County 

Gill.  Tolbert  E..  House.  AR  22  W  of  jet. 
with  AR  109,  Paris,  93001024. 

Polk  County 

Bogg  Spring  Hotel.  AR  84,  Bogg  Springs, 
93001023. 

California 

Contra  Costa  County 

Hard.  Hoswell  Butler.  House.  815  W.  First 
St.,  Antioch,  93001020. 


Los  Angeles  Courty 

Cedar  Avenue  Complex  44843  (44855), 
44845  and  44851  Cedar  Ave.,  606  Lancaster 
Blvd..  and  Old  Jail  (no  address),  Lancaster, 
93001017. 

Mendocino  Couny 

Hofman.  Charlfs.  House,  308  S.  School  St, 
Ukiah,  93001022. 

Orange  County 

Plummer.  Louir,  Auditorium,  201  E. 
Chapman  Ave.,  F  jllerton.  93001019. 

San  Diego  County 

Baker.  Pearl,  Row  House  (Lilian  Rice- 
Designed  Buildin,is  in  Rancho  Santa  Fe 
MPS).  6122  Paseo  Delicias,  Rancho  Santa  Fe, 
93001018. 

Carlsbad  Santa  Fe  Depot.  400  Carlsbad 
Village  Dr.  (Elm  /.ve.).  Carisbad,  93001016. 

District  of  Colum'iia 

District  ofColumiiia  State  Equivalent 

Bunche.  Ralph,  House,  1510  Jackson  St.. 
NE.,  Washington,  93001013. 

Cardozo.  Francis  L.  Senior  High  School, 
Jet.  of  13th  and  C:  ifton  Sts.,  NW., 
Washington,  930(1015. 

Gulf  Service  Station.  2200  P  St.,  NW., 
Washington,  93001Q14. 

Florida  i 

Polk  County  \ 

Lakeland  High  School.  Old,  400  N.  Fbrida 
Ave.,  Lakeland,  93001027. 

North  Carolina 

Wake  County 

Oaky  Grove  (Wake  County  MPS),  Jet.  of  NC 
2506  and  NC  2507,  SE,  comer,  Shotwell 
vicinity,  9300102'. 

Vermont 

Caledonia  County 

Cobb  School  (Educational  Resources  of 
Vermont  MPS),  Jet.  of  Hardwiek  Town  Hwy. 
10  (Cobb  School  Rd.)  ard  Sanl>om  Cemetery 
Rd..  Hardwiek,  93001007. 

Chittendon  County 

Whitcomb.  M.S..  Farm  (Agricultural 
Resources  of  Vermont  MPS).  US  2. 
Richmond,  93001010. 

Winooski  Falls  Mill  Historic  District 
(Boundary  Increase).  485-497  Colchester 
Ave.,  5-21  Mill  St,  8-32  Barrett  St.. 
Buriington.  93001009. 

Washington  County 

Woodbury  Graded  School  (Educational 
Resources  of  Vermont  MPS),  Jet  of  Town 
Hwy.  22  and  VT  14.  Woodbury.  93001008. 

Wisconsin 


Richland  County 

Richland  Center  Arcbeological  District, 
Address  Restricted  Richland  vicinity, 
93001006. 

Vernon  County 

Archeological  Site  No.  47  VE-681,  Address 
Restricted,  Sterling  vicinity,  93001005. 


Park  County 

Pioneer  School,  Co.  Rd.  1-AG  N  of  Badger 
Basin,  Clark  vicinity,  9300101 1. 
|FR  Doc.  93-22394  Filed  9-13-93;  845  amj 
BILUNG  COOC  4310-70-M 

(Order  77,  Amendment  15] 

Regional  Directors;  Delegation  of 
Authority 

Order  No.  77,  approved  February  27, 
1973,  and  published  in  the  Federal 
Register  of  March  22, 1973  (38  FR 
7478),  as  amended,  set  forth  in  section 
1  the  exceptions  on  delegations  of 
authority,  and  section  2  certain 
limitations  on  redelegation  of  authority. 

Section  1  delegation  is  hereby 
amended  by  deleting  paragraph  (20). 

Section  2  is  hereby  amended  by 
changing  paragraph  3  to  read  as  follows: 

Section.  Redelegation  *  *  * 

(3)  Authority  to  approve  land 
acquisition  priorities  may  not  be 
redelegated.  Authority  to  execute  the 
land  acquisition  program,  including 
contracting  for  acquisition  of  lands  and 
related  property,  and  options  and  offers 
to  sell  related  thereto,  may  be 
redelegated  only  to  the  Chief,  Land 
Resources  Office,  in  the  Regional  Offices 
and  Land  Acquisition  Field  Officers. 

Dated;  August  31,  1993. 
Roger  Kennedy, 
Director. 
[FR  Doc.  93-22395  Filed  9-13-93;  8:45  am) 

BtLUNO  CODE  4310-70-M 


INTERSTATE  COMMERCE 
COMMISSION 

[Finance  Docket  No.  32334] 

The  Delaware-Lackawanna  Railroad 
Co.,  Inc.;  Operation  Exemption;  Line  of 
Lackawanna  County  Railroad  Authority 

The  Delaware-Lackawanna  Railroad 
Co..  Inc.  (Delaware),  a  noncarrier.  has 
filed  a  notice  of  exemption  to  operator 
under  contract  a  58.0-mile  line  of 
railroad  between  Fell  Towrnship  and  Mt. 
Focono.  PA  owned  by  Lackawanna 
County  Railroad  Authority  (LCRA) »  and 
currently  op)erated  by  Lackawanna 
Valley  Railroad  Corporation  (LVAL)  and 
Lackawanna  Railway.  Inc.  (LRWY).* 
The  line  consists  of  the  following  three 
segments:  (1)  between  former  Delaware 


Wyoming 


1  LCRA  is  a  public  rail  authority  and  political 
subdivision  established  in  1985  under  the  laws  of 
the  Commonwealth  of  Pennsylvania  for  the  purpose 
of  preserving  railroad  branch  lines. 

2  Delaware  states  that,  in  accordance  with  its 
operating  agreement  with  LCRA.  LVAL  and  LRVIY 
will  be  terminating  operations  on  August  26. 1993. 
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&  Hudson  Railway  (D&H)  milepost 
174.59  in  Fell  Township  and  D&H 
milepost  196.9  in  the  Borough  of  Moosic 
(essentially  Scranton,  PA)  (also 
including  the  1.2  mile  Vine  Street 
Branch  in  Scranton);  a  grant  of 
approximately  4.0  miles  of  incidental 
overhead  trackage  rights  over  the  D&H's 
railroad  between  former  Delaware, 
Lackawanna  k  Western  Railway  (DL&W) 
milejwst  134.0  3  at  Bloom  and  former 
D&H  milepost  130.4;  and  a  grant  of 
approximately  6.5  miles  of  incidental 
overhead  trackage  rights  over 
Consolidated  Rail  Corporation's  line  of 
railroad  between  former  DLAW  milepost 
136.7  at  Minooka  Jet.  and  former  DL&W 
milepost  142.8  at  Pittston  Jet.;  (2) 
between  former  DLAW  milepost  134.0 
and  former  DL&W  milepost  132.0  in  the 
City  of  Scranton  which  ihcludes  the 
mainline,  Brady  lead  track,  and 
Chamberlain  lead  track;  and  (3)  between 
former  DL&W  milepost  132.0  in  the  City 
of  Scranton  and  former  DL&W  milepost 
101.0  at  Mt.Pocono. 

This  transaction  is  related  to  Finance 
Docket  No.  32333,  Genesee  Valley 
Transportation  Company,  Inc. — 
Continuance  in  Control  Exemption — 
The  Delaware- Lackawanna  Railroad 
Co.,  Inc.,  wherein  Genesee  Valley 
Transportation  Company.  Inc.  has 
conciurently  Hied  a  notice  of  exemption 
under  49  CFR  1180.2(d)(2)  to  continue 
to  control  of  Delaware  and  four  other 
class  III  rail  carriers*  when  Delaware 
becomes  a  class  in  rail  carrier  upon 
consummation  of  this  transaction  on 
August  27. 1993. 

Any  comments  must  be  filed  with  the 
Commission  and  served  on:  John  D. 
Heffner.  Esq.,  Gerst,  Heffner,  Carpenter 
&  Precup,  Suite  1107, 1700  K  Street. 
NW.,  Washington,  DC  20006. 

This  notice  is  filed  under  49  CFR 
1150.31.  If  this  notice  contains  false  or 
misleading  information,  the  exemption 
is  void  ab  initio.  Petitions  to  revoke  the 
exemption  under  49  U.S.C  10505(d) 
may  be  filed  at  any  time.  The  filing  of 
a  petition  to  revoke  will  not 
automatically  stay  this  transaction. 

Decided:  August  27, 1993. 

By  the  Commission,  Joseph  H.  Dettmar. 
Acting  Director,  Office  of  Proceedings. 
Sidney  L.  StrickUnd,  Jr., 
Secretary. 
(FR  Doc  9:^-22399  Filed  9-13-93:  8:45  am] 

WUMO  COOC  7««-01-M 


[Finance  Docket  No.  32333] 

Qenesee  VaUey  Transportation 
Company,  Inc.— Continuance  in 
Control  Exemption — The  Delaware- 
Lackawanna  Railroad  Co.,  Inc.;  ftotice 
of  Exemotion 

Genesee  Valley  Transportation 
Company,  Inc.  (Genesee),  a  noncarrier, 
has  filed  a  notice  of  exemption  to 
continue  in  control  of  The  Delaware- 
Lackawanna  Railroad  Co..  Inc. 
(Delaware),  upon  Delaware  becoming  a 
class  in  rail  carrier. 

Delaware,  a  noncarrier,  has 
concurrently  filed  a  notice  of  exemption 
in  Finance  Docket  No.  32334.  The 
Delaware-Lackawanna  Railroad  Co.. 
Inc. — Operation  Exemption — Line  of 
Lackawanna  County  Railroad  Authority 
to  operate  approximately  58.0  miles  of 
rail  line  owned  by  Lackawanna  County 
Railroad  Authority  between  Fell 
Township  and  Mt.  Pocono,  PA,  under 
an  operating  agreement  effective  August 
27, 1993.  The  operating  agreement  also 
includes  the  grant  of  incidental 
overhead  trackage  rights  on: 

(1)  Approximately  4.0  miles  of  the 
E)elaware  &  Hudson  Railway  Company's 
(D&H)  line  of  railroad  between  former 
Delaware,  Lackawanna  &  Western 
Railway  (DL&W)  milepost  134.0  at 
Bloom  and  former  D&H  milepost  130.4; 
and 

(2)  Approximately  6.5  miles  of  the 
Consolidated  Rail  Corporation's 
(Conrail)  line  of  railroad  between  former 
DL&W  milepost  136.7  at  Minooka  Jet. 
and  former  DL&W  milepost  142.8  at 
Pittston  Jet. 

Genesee  also  controls  four  other  class 
in  rail  carriers,  including  Depew. 
Lancaster  &  Western  Railroad  Co..  Inc.. 
Lowville  and  Beaver  River  Railroad  Co.. 
Mohawk,  Adirondack  &  Northern 
Railroad  Corp.,  and  Genesee  &  Mohawk 
Valley  Railroad  Co.  (Valley)*  Genesee 
indicates  that: 

(1)  The  rail  lines  to  be  operated  by 
Delaware  will  not  connect  with  any 
other  railroad  in  its  corporate  family; 

(2)  The  continuance  m  control  is  not 
a  part  of  a  series  of  anticipated 
transactions  that  would  connect  the 
railroads  with  each  other  or  any  other 
railroad  in  its  corporate  family;  and 

(3)  The  transaction  does  not  involve  a 
class  I  carrier.  Therefore,  the  transaction 


'There  was  no  former  DAH  milepost  at  former 
DLAW  milepoat  134.0  and  conversely  there  was  no 
former  DLAW  milepost  at  former  DftH  milepoai 
196.9. 

*  Depew, Irancaster  k  Western  Railroad  Co..  Inc. 
Lowville  and  Beaver  River  Railroad  Co..  Motiawk. 
Adirondack  k  Northern  Railroad  Corp..  ami 
Genesee  k  Mohawk  Valley  Railroad  Co. 


'  The  history  of  the  Genesee  corporate  family  is 
set  forth  in  Finance  Docket  No.  32170.  I>avid  Monte 
Verde.  Michael  Thomas.  Charles  Riedmiller,  Jeffrey 
Baxter,  and  John  Herbrand-and  Genesee  Valley 
Transportation  Company,  Inc. — Continuance  in 
Control  Exemption— -Genesee  ft  Mohawk  Valley 
Railroad  Ca  {not  printed)  served  November  30. 
1992  and  the  proraedings  cited  therein.  In  addition. 
Valley  consununated  its  acquisition  of  certain 
Conrail  trackage  in  Ulica.  Rome,  and  Batavia.  NY 
on  August  12. 1993. 


is  exempt  from  the  prior  approval 
requirements  of  49  U.S.C.  11343.  See  49 
CFRll80.2(dK2). 

As  a  condition  to  use  of  this 
exemption,  any  employees  affected  by 
the  transaction  will  be  protected  by  the 
conditions  set  forth  in  New  York  Dock 
Ry. — Control — Brooklyn  Eastern  Dist., 
360  I.CC.  60  (1979). 

Petitions  to  revoke  the  exemption 
under  49  U.S.C.  10505(d)  may  be  filed 
at  any  time.  The  filing  of  a  petition  to 
revoke  will  not  automatically  stay  the 
transaction.  Pleadings  must  be  filed 
with  the  Commission  and  served  on: 
John  D.  Heffner.  Esq..  Gerst.  Heffner. 
Carpenter  &  Precup.  suite  1107, 1700  K 
Street,  NW.,  Washington,  DC  20006. 

Decided:  August  27, 1993. 

By  the  Commission,  Joseph  H.  Dettmar, 
Acting  Director,  Office  of  Proceedings. 
Sidney  L.  Strickland,  Jr., 
Secretary. 
jFR  Doc.  93-22400  Filed  9-13-93;  8:45  am) 

BILUNO  COOe  7«3»-01-M 


Release  of  Waybill  Data 

The  Commission  has  received  a 
request  from  Gellman  Research 
Associates,  Inc.  for  permission  to  use 
certain  data  from  the  1991-1992  ICC 
Waybill  Samples. 

A  copy  of  the  request  (WB429-«/4/93) 
may  be  obtained  from  the  ICC  Office  of 
Economics. 

The  waybill  sample  contains 
confidential  railroad  and  shipper  data; 
therefore,  if  any  parties  object  to  this 
request,  they  should  file  their  objections 
(an  original  and  2  copies)  with  the 
Director  of  the  Commission's  Office  of 
Economics  within  14  calendar  days  of 
the  date  of  this  notice.  The  rules  for 
release  of  waybill  data  (Ex  Parte  385 
(Sub-No.  2)1  are  codified  at  49  CFR 
1244.8. 

Contact:  James  A.  Nash,  (202)  927- 
6196. 

Sidney  L  Strickland,  Jr., 
Secretary. 
|FR  Doc  93-22402  Filed  9-13-93;  8:45  am] 

BILUNG  COOe  TKM-OI-M 


[Finance  Docket  No.  32344] 

Providence  and  Worcester  Railroad 
Co. — Merger  Exemption — Connecticut 
Rail  Systems,  Inc.;  Notice  of 
Exemption 

Providence  and  Worcester  Railway 
Company  (P&W)  and  its  wholly  owned 
subsidiary.  Connecticut  Rail  Systems, 
Inc.  (CRSI),  have  filed  a  notice  of 
exemption  to  merge  CRSI  into  P&W. 
with  P&W  as  the  surviving  entity.  Under 


I        1 
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the  agreement  and  plan  of  merger.  P&W 
will  assume  all  rights,  obligations  and 
business  functions  of  its  subsidiary.  The 
merger  can  be  consummated  on  or  after 
September  1. 1993.> 

CRSI,  a  Class  in  carrier,  operates 
approximately  10.2  miles  of  track  in  the 
State  of  Connecticut.  P&W,  a  Qass  III 
rail  carrier,  owns  and/or  operates  rail 
lines  in  the  States  of  Connecticut, 
Massachusetts,  and  Rhode  Island. 
P&W's  rail  lines  include  approximately 
216  miles  of  main  line  track  and 
approximately  149  miles  of  branch 
lines. 

This  is  a  transaction  within  a 
corporate  family  of  the  type  specifically 
exempted  from  prior  review  and 
approval  under  49  CFR  1180.2(d)(3). 
The  purpose  of  the  transaction  is  to 
simplify  P&W's  corporate  structure  and 
eliminate  costs  associated  with  separate 
accounting,  bookkeeping,  and  reporting 
functions.  Because  CRSI  is  already 
controlled  and  operated  by  P4W,  the 
transaction  will  cause  no  changes  in  the 
competitive  balance  with  carriers 
outside  the  P&W  corporate  family,  nor 
will  it  result  in  significant  operational 
changes  or  adverse  changes  in  service 
levels. 

To  ensure  that  all  employees  who 
may  be  affected  by  the  transaction  are 
given  the  protection  afforded  under  49 
U.S.C  10505(g)(2)  and  49  U.S.C  11347, 
the  labor  conditions  set  forth  in  New 
York  Dock  Ry— Control— Brooklyn 
Eastern  Dist.  360 1.CC  60  (1979),  are 
imposed. 

Petitions  to  revoke  the  exemption 
under  49  U.S.C  10505(d)  may  be  filed 
at  any  time.  The  filing  of  a  petition  to 
revoke  will  not  stay  the  transaction. 
Pleadings  must  be  filed  with  the 
Commission  and  served  on:  Terence  M. 
Hynes,  1722  Eye  Street,  NW.. 
Washington,  DC  20006. 

Decided:  September  3, 1993. 

By  the  CammissioD,  David  M.  Koasctinik, 
Director,  Office  of  Proceedings. 
Signey  L.  Stricklaad,  Jr., 
Secretary. 

IFR  Doc.  93-22401  Filed  9-13-93,  8:45  ami 
BiujNGCOoc  Toas-et-M 


1  The  paniea  sUt«  that  oonsumniatioo  wm 
expected  to  occur  on  August  31, 1993.  Under  the 
clasA  exemption  invoked  here,  consununation  may 
not  occur  until  at  least  one  week  after  the  notice 
of  exemption  U  Bled.  49  CFR  1  lft0.4{g)(i).  This 
notice  was  filed  with  the  Commission  on  August 
25,  1993.  Under  49  CFR  1104.7,  when  computing 
any  period  of  time,  the  date  of  the  ad  (filing)  upon 
which  the  designated  period  of  time  Ixgios  lo  run 
is  not  included.  This  makes  September  1, 1993,  the 
earliest  possible  consummation  date. 


[Finance  Dodwt  No.  32334] 

The  Kansas  City  Southern  RaiNny 
Co. — Purchase  and  Operation 
Exemption— the  Ate  hison,  Topeka  and 
Santa  Fe  Railway  Co. 

AGENCY:  Interstate  C)mmerce 
Commission. 

ACTION:  Notice  of  ext^mptioo. 

SUMMARY:  Under  49  J.S.C  10505,  the 
Commission  exempts  frfun  the  prior 
approval  requiremei  ts  of  49  U.S.C 
11343,  the  purchase  and  op>eration  by 
The  Kansas  Gty  Southern  Railway 
Company  (KCS)  of  several  line  segments 
totalling  about  87.2  miles,  owned  by 
The  Atchison,  Topel^  and  Santa  Fe 
Railway  Company  (Senta  Fe).  The 
segments  are  located  in  Collin,  Dallas, 
and  Denton  Counties,  TX.  The 
exemption  is  subject  to  standard 
employee  protective  conditions. 

DATES:  This  exemption  will  be  eSactive 
October  14, 1993.  Portions  to  stay  must 
be  filed  by  September  29, 1993. 
Petitions  to  reopen  n  ust  be  filed  by 
October  12, 1993.         j 

ADDRESSES:  Send  pleadings  referring  to 
Finance  Docket  No.  2  2324  to  (1)  Office 
of  the  Secretary,  Cast  Control  Branch, 
Interstate  Commerce  Commission, 
Washington,  DC  204:  J,  and  (2)  Robert 
K.  Dreiling,  The  Kansas  City  Southern 
Railway  Company,  1'  4  West  11th 
Street,  Kansas  City,  MO  64105. 

FOR  FURTHER  MFORMAHON  CONTACT: 
Beryl  Gordon  (202)  9::7-5610  (TDD  for 
hearing  impaired:  (202)  927-5721). 

SUPPLEMENTARY  INFOPtMTION: 
Additional  informaticn  is  contained  in 
the  Commission's  detisjon  To  purchase 
a  copy  of  the  full  decision,  write  to,  call, 
or  pick  up  in  person  from:  Dynamic 
Concepts,  Inc.,  room  ::229,  Interstate 
Commerce  Commissicm  Building, 
Washington,  DC  20423.  Telephone: 
(202)  289-4357/4359.  lAssistance  for 
the  hearing  impaired  s  available 
through  TDD  services  (302)  927-5721.) 

Decided:  August  27. 1'WS. 

By  the  Commission,  Ciairman  McDonald. 
Vice  Chaiiroan  Simmon: ,  Commissioners 
Phillips  Philbin  and  Waldeo. 
Sidney  L.  Strickland,  Jr. 
Secretary. 
[FR  Doc.  93-22398  Filed  9-13-93;  8:45  am) 
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DEPARTMEffT  OF  LABOR 

Employment  and  Training 
Administration 

[TA-W-a8,78t] 

Villa  Fashions,  btc,  Shenandoah, 
PennsyNania;  Revised  Oetennination 
on  Reconsideration 

On  Seprtember  1. 1993,  the 
Department  issued  an  Aflirmative 
Determination  Regarding  Application 
for  Reconsideration  for  workers  and 
former  workers  of  the  subject  firm.  This 
notice  will  soon  be  published  in  the 
Federal  Register. 

On  reconsideration,  the  Department 
surveyed  another  manufacturer  which 
contracted  work  to  Villa  Fashions  in 
Shenandoah,  Pennsylvania.  The 
findings  show  that  this  manufacturer 
accounted  for  a  substantial  amount  of 
the  contract  work  supplied  to  the 
subject  firm  in  1992.  Other  findings 
show  that  this  manufacturer  increased 
its  imports  of  ladies'  blazers  in  1992  and 
again  in  1993  over  the  immediately 
preceding  year. 

The  subject  plant  closed  in  May  1993 
when  all  production  ceased  and  most 
employees  were  laid  off. 

Conclusion 

After  careful  consideration  of  the  new 
facts  obtained  on  reconsideration,  it  is 
concluded  that  the  Villa  Fashions,  Inc., 
workers  in  Shenandoah,  Pennsvlvania 
were  adversely  affected  by  increased 
imports  of  articles  like  or  directly 
competitive  with  the  ladies'  blazers 
produced  at  Villa  Fashions  in 
Shenandoah,  Pennsylvania. 

All  workers  of  Villa  Fashions,  Inc.,  in 
Shenandoah.  Pennsylvania  who  became 
totally  or  partially  separated  from 
employment  on  or  after  June  2. 1992  are 
eligible  to  apply  tor  adjttstment  assistance 
under  Section  223  of  the  Trade  Act  of  1974. 

Signed  at  Washington,  DC.  this  2nd  day  of 
September  1993. 
Stephen  A.  Wandner, 

Deputy  Director,  Office  of  Legislation  & 
Actuarial  Service,  Unemployment  tisurance 
Senice. 

IFR  Doc.  93-22438  Filed  9-13-93;  8:45  ami 
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NATIONAL  FOUNDATION  ON  THE 
ARTS  AND  HUMANITIES 

Meeting;  Music  Advisory  Panel 

Pursuant  to  Section  10(a)(2)  of  the 
Federal  Advisory  Committee  Act  (Pub. 
L.  92—463),  as  amended,  notice  is  hereby 
given  that  a  meeting  of  the  Music 
Advisory  Panel  (Festivals/)azz  Special 
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Projects  and  Services  to  the  Field 
Section)  to  the  National  Council  on  the 
Arts  will  be  held  on  September  28-29, 
1993  from  9  a.m.  to  5:30  p.m.  This 
meeting  will  be  held  in  room  714.  at  the 
Nancy  Hanks  Center,  1100  Pennsylvania 
Avenue,  NW.,  Washington.  DC  20506. 

A  portion  of  this  meeting  will  be  open 
to  the  public  from  4  p.m.  to  5:30  p.m. 
on  September  29,  1993  for  a  policy 
discussion  and  guideline  review. 

The  remaining  portions  of  this 
meeting  from  9  a.m.  to  5:30  p.m.  on 
September  28.  1993  and  from  9  a.m.  to 
4  p.m.  on  September  29,  1993  are  for  the 
purpose  of  Panel  review,  discussion, 
evaluation,  and  recommendation  on 
applications  for  financial  assistance 
under  the  National  Foundation  on  the 
Arts  and  the  Humanities  Act  of  1965,  as 
amended,  including  information  given 
in  confidence  to  the  agency  by  grant 
applicants.  In  accordance  with  the 
determination  of  the  Chairman  of 
November  24. 1992,  these  sessions  will 
be  closed  to  the  public  pursuant  to 
subsection  (c)(4).  (6)  and  (g)(B)  of 
section  552b  of  Title  5,  United  States 
Code. 

Any  person  may  observe  meetings,  or 
portions  thereof,  of  advisory  panels 
which  are  open  to  the  public,  and  may 
be  permitted  to  participate  in  the 
panel's  discussions  at  the  discretion  of 
the  panel  chairman  and  with  the 
approval  of  the  full-time  Federal 
employee  in  attendance. 

If  you  need  special  accommodations 
due  to  a  disability,  please  contact  the 
Office  of  Special  Constituencies, 
National  Endowment  for  the  Arts,  1100 
Pennsylvania  Avenue.  NW., 
Washington.  DC  20506.  202/682-5532, 
TYY  202/682-5496.  at  least  seven  (7) 
days  prior  to  the  meeting. 

Further  information  with  reference  to 
this  meeting  can  be  obtained  from  Ms. 
Yvonne  Sabine.  Committee  Management 
Officer.  National  Endowment  for  the 
Arts.  Washington,  DC,  20506,  or  call 
202/682-5439. 

Dated:  September  8. 1993. 
Yvonne  M.  Sabine, 

Director.  Office  of  Panel  Operations.  National 

Endowment  for  the  Arts. 

IFR  Doc.  93-22362  Filed  9-13-93;  8:45  ami 

BIUJNO  COOC  7U7-01-M 


Meeting;  Theater  Program  Task  Force 

Notice  is  hereby  given  that  a  meeting 
of  the  Theater  Program  Task  Force  will 
be  held  on  September  27. 1993  from 
9:30  a.m.  to  5  p.m.  in  room  M-09  at  the 
Nancy  Hanks  Center,  1100  Pennsylvania 
Avenue.  NW..  Washington,  DC  20506. 

Portions  of  this  meeting  will  be  open 
to  the  public  from  9:30  a.m.  to  9:45  a.m. 


for  introductions  and  a  re-cap  of  the 
August  23.  1993  Task  Force  Meeting, 
and  from  4  p.m.  to  5  p.m.  for  a 
discussion  of  how  to  communicate  task 
force  ideas  to  the  field. 

During  the  remaining  portion  of  this 
meeting  from  9:45  a.m.  to  4  p.m.,  the 
Task  Force  will  discuss  non-public 
commercial  or  financial  information  of 
intrinsic  value,  and  will  go  into  closed 
session  pursuant  to  subsection  (c)(4)  of 
the  Government  in  the  Sunshine  Act,  5 
U.S.C.  522b.  Additionally,  discussion 
concerning  purely  personal  information 
about  individuals  submitted  with  grant 
applications,  (e.g.,  personal  biographical 
and  salary  data  or  medical  information) 
as  well  as  discussion  of  deliberations  of 
specific  panels  on  which  Task  Force 
members  have  served  (information 
which  remains  confidential  even  after 
the  final  grant  decision  is  made),  will  be 
conducted  by  the  Task  Force  in  closed 
session  in  accordance  with  subsection 
(c)(6)  of5  U.S.C,  522. 

Any  interested  person  may  attend,  as 
observers,  the  portion  of  the  Task  Force 
discussions  which  is  open  to  the  public, 
on  a  space  available  basis. 

If  you  need  special  accommodations 
due  to  a  disability,  please  contact  the 
Office  of  Special  Constituencies. 
National  Endowment  for  the  Arts,  1100 
Pennsylvania  Avenue.  NW., 
Washington.  IX  20506.  202/682/5532. 
TYY  202/682-5496.  at  least  seven  (7) 
days  prior  to  the  meeting. 

Further  information  with  reference  to 
this  meeting  can  be  obtained  from  Ms. 
Yvonne  Sabine.  Committee  Management 
Officer.  National  Endowment  for  the 
Arts.  Washington.  DC  20506.  or  call 
202/682/5439. 

Dated:  September  8, 1993. 
Yvonne  M.  Sabine, 

Director.  Office  of  Panel  Operations.  National 

Endowment  for  the  Art. 

IFR  Doc.  93-22363  Filed  9-13-93;  8:45  ami 

BU.UNO  COOC  7S37-01-M 


NATIONAL  SCIENCE  FOUNDATION 

Special  Emphasis  Panel  in 
Mathematical  Sciences;  Meeting 

In  accordance  with  the  Federal 
Advisory  Committee  Act  (Pub.  L.  92- 
463,  as  amended),  the  National  Science 
Foundation  announces  the  following 
meeting. 

Name:  Special  Emphasis  Panel  in 
Mathematical  Sciences. 

Date  and  Time:  September  28-29. 1993;  9 
a.m.  to  5  p.m. 

Place:  Room  500 A.  1110  Vermont  Avenue, 
NW.,  Washington.  DC 

Type  of  Meeting:  Closed. 


Contact  Person:  Dr.  Kent  Wilson.  Special 
Assistant,  MPS.  National  Science 
Foundation.  1800  C.  St.  NW..  Washington.  DC 
20550.  Telephone:  (202)  357-7995. 

Purpose  of  Meeting:  Jo  provide  advice  and 
recommendations  concerning  proposals 
submitted  to  NSF  for  financial  support. 

Agenda:  To  review  and  evaluate  Small 
Business  Innovation  Research  proposals  as 
part  of  the  selection  process  for  awards. 

Reason  for  Closing:  The  propmsals  being 
reviewed  include  information  of  a 
proprietary  or  confidential  nature,  including 
technical  information:  financial  data,  such  as 
salaries;  and  personal  information 
concerning  individuals  associated  with  the 
proposals.  These  matters  are  exempt  under  5 
U.S.C.  552Wc).  (4)  and  (6)  of  the  Government 
in  the  Sunshine  Act. 

Dated:  September  8. 1993. 
M.  Rebecca  Winkler. 
Committee  Management  Officer. 
IFR  Doc.  93-22360  Filed  9-13-93;  8:45  am) 
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NUCLEAR  REGULATORY 
COMMISSION 

Staff  Meetings  Open  to  the  Public; 
Proposed  Policy  Statement 

AGENCY:  Nuclear  Regulatory 

Commission. 

ACTION:  Proposed  policy  statement: 

request  for  comment. 

SUMMARY:  This  proposed  policy 
statement  presents  the  guidance  which 
the  Nuclear  Regulatory  Commission 
(NRC)  staff  proposes  to  follow  in 
opening  meetings  between  the  NRC  staff 
and  one  or  more  outside  (>ersons  to 
public  observation.  The  proposed  policy 
statement  applies  solely  to  NRC  staff- 
sponsored  and  conducted  meetings  and 
not  to  meetings  conducted  by  outside 
entities  that  NRC  staff  members  might 
attend  and  participate  in.  This  policy 
also  announces  proposed  central  agency 
services  available  to  the  public  for 
obtaining  schedules  for  the  staff 
meetings  that  are  open  to  public 
attendance.  The  policy  will  be  issued  to 
the  NRC  staff  as  a  management 
directive.  Comments  are  invited  on  this 
policy  and  on  the  specific  concerns 
raised  by  the  American  Mining  Congress 
set  forth  in  this  document. 
DATES:  Comment  period  expires 
November  15. 1993.  Comments  received 
after  this  date  will  be  considered  if  it  is 
practical  to  do  so,  but  assurance  of 
consideration  cannot  be  given  except  as 
to  comments  received  on  or  before  this 
date. 

ADDRESSES:  Send  comments  to: 
Secretary,  U.S.  Nuclear  Regulatory 
Commission,  .Washington  DC  20555. 
Attn:  Docketing  and  Service  Branch. 


Iland  deliver  comments  to:  11555 
RcHkville  Pike,  Rockvitle.  Maryland 
between  7:45  a.m.  and  4:15  p.m.  on 
Federal  workdays. 
FOR  FURTHER  MFORMATKM  CONTACT: 
Donnie  H.  Grimsley,  Office  of 
Administration,  U.S.  Nuclear  Regulatory 
Commission,  Washington.  D.Q  20555, 
telephone:  (301)  492-7211. 

SUPPLEMENTARY  INFORMATION: 

PROPOSED  STATEMENT  Of  POUCV 

A.  Introduction 

The  NRC  has  a  longstanding  practice 
of  providing  the  public  with  the  fullest 
information  practicable  on  its  activities 
and  of  conducting  business  in  an  open 
manner,  while  balancing  the  need  for 
the  NRC  staff  to  exercise  its  regulatory 
and  safety  responsibilities  without 
undue  administrative  burden.  This 
policy  is  wholly  a  matter  of  NRC 
discretion  and  can  be  and  wall  be 
departed  from  as  NRC  convenience  and 
necessity  may  dictate.  This  policy 
supersedes  the  policy  approved  by  the 
Executive  Director  for  Operations  that 
was  published  in  the  Federal  Register 
on  )une  28, 1978  (43  FR  28058). 

B.  Definition  of  PuMic  Meeting: 

1.  A  public  meeting  is  a  planned, 
formal  encounter  between  one  or  more 
NRC  staff  members  and  one  or  more 
outside  persons  with  the  expressed 
intent  of  discussing  substantive  issues 
that  are  directly  associated  with  NRC's 
regulatory  and  safety  responsibilities. 
This  policy  applies  solely  to  NRC  staff- 
sponsored  and  conducted  meetings  and 
not  to  meetings  conducted  by  outside 
entities  that  NRC  staff  members  might 
attend  and  participate  in. 

2.  An  outside  person  is  any  individual 
who  is  not — 

a.  An  NRC  employee; 

b.  Under  contract  to  the  NRC; 

c.  Acting  in  an  official  capacity  as  a 
consultant  to  the  NRC; 

d.  Acting  in  an  official  capacity  as  a 
representative  of  an  agency  of  the 
executive,  legislative,  or  judicial  branch 
of  the  U.S.  Government  (except  when 
the  agency  is  subject  to  NRC  regulatory 
oversight); 

e.  Acting  in  an  official  capacity  as  a 
representative  of  a  foreign  government. 

C  Exemptions 

1.  This  definitjpn  applies  to  meetings 
between  the  NRC  staff  and  outside 
persons.  It  does  not  apply  to  the 
Commission  or  offices  that  report 
directly  to  the  Commission.  Similarly,  it 
does  not  apply  to  meetings  between  the 
NRC  staff  and  representatives  of  State 
governments,  including  Agreement 
State  representatives,  relating  to  NRC 


Agreement  State  adi  'ities  or  to  State 
regulatory  actions  or  lo  other  matters  of 
general  interest  to  the  State  or  to  the 
Commission,  that  is.  noatters  other  than 
specific  NRC  licensir  g  or  regulatory 
actions  involving  sptrific  licen!»es. 
Also,  the  definition  c  f  a  public  meeting 
is  not  intended  to  apply  to  or  supersede 
any  existing  law,  ruk  ,  or  regulation  that 
addresses  public  atte'tdanoe  at  a  specific 
type  of  meeting.  For  i>xample,  10  CFR 
paiX  7  specifically  add^resscs  public 
attendance  at  advisory  committee 
meetings;  10  CFR  pait  2.  appendix  C, 
addresses  public  atte  iviance  at 
enforcement  conferences;  and  10  CFR 
part  9,  subpart  C,  adc  resses  public 
attendance  at  Commission  meetings. 

2.  In  general,  meetings  between  the 
NRC  staff  and  outside  parties  will  be 
classified  as  public  meetings  unless  the 
NRC  staff  determines  that — 

The  subject  matter  to  be  discussed — 

a.  Is  specifically  authorized  by  an 
Executive  Order  lo  be  kept  secret  in  the 
interests  of  national  defense  or  foreign 
pohcy  (classified  information); 

b.  Contains  trade  soorets  and 
commercial  or  financial  information 
(proprietary  information); 

c.  Contains  safeguf  rds  information; 

d.  Is  of  a  personal  luture  where  such 
disclosure  would  constitute  a  clearly 
unwarranted  invasion  of  personal 
privacy; 

e.  Is  related  to  a  pLmned,  ongoing,  or 
completed  investigat  oh  and/or  contains 
information  compi)e<J  for  law 
enforcement  purposes; 

f.  Could  result  in  tlw  inappropriate 
disclosure  and  dissemination  of 
preliminary,  unverified  information; 

g.  Has  no  direct,  substantive 
connection  to  a  spedTc  NRC  regulatory 
decision  or  action; 

b.  Indicates  that  th  ?  administrative 
burden  associated  witi  public 
attendance  at  the  meeting  could  result 
in  substantially  interfering  with  the 
NRC  staffs  execution  of  its  safety  arui 
regulatory  responsibilities. 

3.  It  is  important  to  note  that  whether 
or  not  a  meeting  shoujd  be  open  for 
public  attendance  is  dependent 
primarily  on  the  subject  matter  to  be 
discussed,  not  on  whom  within  the  NRC 
staff  is  participating  (<  .g.,  staff  level 
versus  senior  management). 

D.  Notice  to  the  Public 


Normally,  meeting  i 
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Public  Document  Room,  2120  L  Street 
(Lower  Level)  NW.,  Washington,  DC. 
The  public  may  obtain  a  schedule  of 
agency  staff  n)ee1ings  via  a  toll-free 
telephone  recording  and  toll-free 
ele(,1ronic  bulletin  board  (telephone 
numbers  to  be  announced  when  the 
final  policy  staten>ent  is  announced). 

Meetings  which  are  scheduled  for  the 
next  60  days  will  be  announc-ed  to  the 
public.  Meeting  announcements  will 
include  the  date,  time,  and  location  of 
the  meeting,  as  well  as  its  purpose,  the 
agency  and  outside  organizations  in 
attendance,  and  the  nan>e  and  telephone 
number  of  the  agency  contact  for  the 
meeting.  Information  about  canceled, 
rescheduled,  and  open  meetings 
scheduled  on  short  notice  will  be 
updated  daily  or  as  needed  via  the 
posting  at  the  agency  Public  Document 
Room,  the  telephone  recordirtg,  and  the 
electronic  bulletin  board. 

Discussion  of  the  Policy 

The  purpose  of  revising  the  open 
meeting  policy  is  to  further  the  goal  of 
giving  meaningful  opportunities  for  the 
public  to  be  informewd  of  NRC  activities 
without  unduly  affecting  open  and 
candid  discussions  between  licensees 
and  the  NRC  staff  or  interfering  wuh  the 
staffs  ability  to  exercise  its  regulatory 
and  safety  responsibilities  without 
undue  administrative  burden.  The 
policy  also  provides  staff  guidance 
regarding  what  types  of  meetings  should 
be  open  to  public  observation.  The 
meeting  policy  is  wholly  a  matter  of 
NRC  discretion  and  can  be  and  will  be 
departed  from  as  NRC  convenience  and 
necessity  may  dictate. 

The  policy  distinguishes  between  a 
planned,  formal  encounter  from  one  that 
occurs  informally,  such  as  when  an  NRC 
official  finds  that  an  opportunity  comes 
available  while  at  a  licensee's  site  to 
meet  with  a  new  plant  manager  or  with 
a  corporate  official  who  is  visiting  the 
site,  or  when  a  licensee  official 
attending  an  open  meeting  at  an  NRC- 
office  finds  the  Regional  Administrator 
has  time  to  visit  with  him  for  a  short 
period.  Such  informal  meetings  are 
limited  to  those  that  do  not  have  the 
express  intent  of  discussing  substantive 
issues  that  are  directly  associated  with 
the  NRC's  regulatory  and  safety 
responsibilities. 

The  policy  excludes  meetings  where 
the  express  intent  is  not  to  discuss 
substantive  issues  that  are  directly 
associated  with  NRC's  regulatory  and 
safety  responsibilities.  Such  meetings 
could  include  training,  conferences,  and 
association  meetings  where  both  NRC 
staff  and  applicant/licensee  officials 
participate.  The  policy  also  excludes 
meetings  the  NRC  staff  has  with  its  own 
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employees,  contractors,  and  consultants, 
other  Federal  government  agencies 
where  the  matter  does  not  relate  to  a 
specific  activity  for  which  NRC  has 
oversight,  and  with  representatives  of 
foreign  governments  and  State 
representatives  on  matters  other  than 
relating  to  specific  NRC  licensing  or 
regulatory  actions  involving  specific 
licensees. 

The  exceptions  to  staff  meetings  that 
will  be  open  to  the  public  permit 
meetings  to  be  closed  to  ensure  that 
classified,  commercial  or  financial 
proprietary,  safeguards,  personal 
privacy  and  investigative  information 
protected  by  statute  or  otherwise 
requiring  protection  is  not  disclosed  to 
the  public.  The  final  three  exceptions 
ensure  that  the  staff  has  sufficient 
flexibility  to  carry  out  their 
responsibilities  without  being  inhibited 
by  the  need  to  announce  the  meeting  as 
one  open  to  the  public  where  it  would 
interfere  with  the  performance  of  the 
Commission's  safety  and  regulatory 
responsibilities. 

A  meeting  to  discuss  preliminary, 
unverified  information  is  not  an  open 
meeting  under  the  policy.  The  purpose 
of  this  exception  is  to  ensure  that 
licensees  and  applicants  will  not  be 
inhibited  in  bringing  to  the  Commission 
information  that  is  preliminary  in 
nature  or  is  not  verified  or  sufficiently 
analyzed  to  draw  firm  conclusions.  It 
also  ensures  that  discussions  about 
potential  implications  of  this 
information  occur  candidly  and  openly 
without  fear  that  they  may  be 
misunderstood  by  the  public  as  fact  or 
as  final  conclusions. 

A  meeting  where  the  subject  matter 
has  no  direct,  substantive  connection  to 
a  specific  NRC  regulatory  decision  or 
action  is  not  an  open  meeting  under  this 
policy.  The  purpose  of  this  exception  is 
to  ensure  that  routine  administrative 
matters  relating  to  regulatory  activities 
can  be  carried  out  efficiently.  Meetings 
to  discuss  the  status  of  actions, 
schedules  for  NRC  action,  an  applicant's 
or  licensee's  activities,  or  general  issues 
not  directly  related  to  a  decision  or 
action  before  the  staff  would  not  be 
open  meetings  under  this  exception. 

The  final  exception  is  for  meetings 
where  the  administrative  burden 
associated  with  public  attendance  could 
result  in  substantially  interfering  with 
the  NRC  staff's  execution  of  its  safety 
and  regulatory  responsibilities.  This 
exception  ensures  that  the  staff  has  the 
discretion  to  have  a  needed  meeting  on 
short  notice  where  adequate  public 
notice  cannot  be  provided  without 
placing  an  undue  burden  on  the  agency. 
The  meeting  could  be  necessary  because 
of  an  urgent  issue  that  needs  addressing 


or  where  the  opportunity  becomes 
available  on  short  notice  to  meet  with 
an  official  of  the  applicant  or  licensee 
that  would  benefit  the  staff  person  in 
carrying  out  his  or  her  duties.  The 
meeting  also  might  be  in  a  location  that 
does  not  have  the  facilities  to  easily 
accommodate  the  public,  such  as  short 
morning  meetings  of  resident  inspectors 
with  the  plant  manager,  because  such 
would  require  a  daily  effort  to  establish 
access  authorization  to  protected  areas. 
The  meeting  may  not  be  able  to  be 
scheduled  with  sufficient  definiteness 
to  permit  adequate  public  notice,  such 
as  when  an  inspector  conducts  an  exit 
meeting  with  an  applicant/licensee 
official  at  the  conclusion  of  a  routine 
inspection.  A  meeting  with  an 
applicant/licensee  where  agency  staff  is 
responding  to  a  significant  safety  or 
safeguards  event  would  not  be  open 
under  this  exception  because  to  open 
such  a  meeting  would  be  an  undue 
burden  on  inspectors  in  that  it  would 
interfere  with  their  safety  and  regulatory 
responsibilities  at  a  time  when  they  are 
focused  on  understanding  and  resolving 
significant  safety  or  safeguards 
problems.  Similarly,  NRC  inspections 
are  not  public  meetings  under  this 
policy. 

The  system  planned  for  providing 
public  notice  of  all  NRC  staff  open 
meetings  will  have  a  single  toll-fi%e 
telephone  recording  and  an  electronic 
bulletin  board  for  providing  meeting 
notice  information.  Open  staff  meetings 
will  also  be  announced  by  a  weekly 
press  release  as  well  as  being  posted  in 
the  agency's  Public  Document  Room,  as 
is  the  current  practice. 

American  Mining  Congress  Concerns 

The  American  Mining  Congress 
(AMC)  has  expressed  concerns  on  the 
agency's  interim  policy  on  open  staff 
meetings.  The  interim  policy  is  similar 
to  the  proposed  policy  statement.  It  has 
been  used  by  the  Office  of  Nuclear 
Reactor  Regulation,  Office  for  Analysis 
and  Evaluation  of  Operational  Data,  and 
NRC  regional  offices  since  September 
1992.  The  proposed  policy  statement 
differs  from  the  interim  policy  statement 
in  that  several  exemptions  have  been 
clarified.  Several  of  these  changes  may 
have  addressed  the  concerns  of  AMC. 
However,  since  the  concerns  raise  issues 
that  may  still  be  applicable  to  the 
current  policy  statement,  they  are  being 
presented  and  comments  are  invited  on 
them. 

First,  the  AMC  expressed  the  concern 
that  the  pohcy  definition  is  too  broad 
and  the  exemptions  are  not  adequate  to 
provide  licensees  with  a  clear 
understanding  on  how  the  policy  will 
be  implemented. 


Second,  they  expressed  the  concern 
that  the  policy  adds  little  value  to 
existing  procedures  and  opportunities 
for  meaningful  and  appropriate  public 
participation  and  would  create  a 
substantial  hindrance  in  important, 
ongoing  communications  between  NRC 
and  its  licensees. 

Third,  the  AMC  believes  that  the 
policy  is  in  conflict  with  10  CFR  2.102, 
which  permits  staff  to  request 
applicants  and  licensees  to  confer 
informally  with  the  staff  and  that  the 
policy  will  likely  discourage  licensees 
from  reporting  and  resolving 
compliance  issues  with  NRC  staff 
because  it  mandates  public  notice  and 
potential  access  to  the  meetings  by  third 
parties.  Also,  the  AMC  believes  that 
resolution  of  technical  and  enforcement 
matters  will  be  protracted  and  more 
contentious  than  under  the  present 
pohcy  and  may  often  result  in  more 
litigation  because  it  would  chill  the  free 
exchange  of  ideas  and  information,  and, 
in  effect,  create  a  significant  roadblock 
to  fulfillment  of  the  Commission's 
regulatory  responsibilities. 

Fourth,  the  AMC  saw  the  need  for 
meetings  to  be  scheduled  in  advance  to 
ensure  adequate  public  notice  as 
hindering  the  regulatory  process 
because  it  could  prevent  meetings  ft-om 
being  held  on  short  notice  to  resolve 
issues  of  immediate  concern  and  could 
delay  resolution  of  routine  matters  such 
as  those  relating  to  schedules. 

Fifth,  the  AMC  expressed  concern 
that  the  policy  would  require  increased 
expenditures  by  NRC  and  licensees  to 
organize  and  monitor  the  meetings  and 
respond  to  public  comments.  Also  it 
stated  that  licensee  fees  should  not  be 
charged  to  cover  meeting  exp>enses 
unless  the  outside  party  also  pays. 

Sixth,  the  AMC  expressed  concern 
that  the  meetings  will  be  used  by 
outside  parties  to  advance  their  personal 
agendas  and  stated  that  technical 
meetings  between  the  NRC  and 
licensees  are  not  the  proper  forum  for 
raising  public  policy  issues. 

Dated  at  Rockville,  Maryland,  this  8th  day 
of  September,  1993. 

For  the  Nuclear  Regulatory  Commission. 
Samuel  J.  Chilk, 
Secretary  of  the  Commission. 
[FR  Doc.  93-22391  Filed  9-13-93;  8:45  ami 
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Power  Authority  of  the  State  of  New 
York;  James  A.  FHzPatrick  Nuclear, 
Power  Plant;  Partial  Withdrawal  of 
Application  for  Amendment  to  Facility 
Operating  License 

The  United  States  Nuclear  Regulatory 
Commission  (the  Commission)  has 


granted  the  request  by  the  Power 
Authority  of  the  State  of  New  York 
(PASNY  or  the  Hcensee)  to  withdraw  a 
portion  of  their  June  16, 1993, 
application  for  a  proposed  amendment 
to  Facility  Operating  License  No.  DPR- 
59  for  the  James  A.  FitzPatrick  Nuclear 
Power  Plant  located  in  Oswego  County, 
New  York. 

The  proposed  amendment  involved 
changes  to  the  Technical  Specifications 
(TSs)  to  extend  the  current  intervals  for 
bench  checking  and  disassembling 
safety/relief  valves  in  accordance  with 
TSs  4.6.E.1  and  4.6.E.2,  and  for 
functionally  testing  10  percent  of  each 
snubber  type  in  accordance  with  TS 
4.6.1.3.  The  proposed  changes  would 
also  extend  the  current  interval  for 
testing  excess  flow  check  valves  in 
accordance  with  TS  4.7.D.l.b.  PASNY 
requested  extensions  of  these 
surveillance  intervals  until  the  start  of 
the  next  refueling  outage,  scheduled  to 
start  in  January  1995.  The  portions  of 
the  license  amendment  relating  to 
safety/relief  and  excess  flow  check  valve 
testing  were  approved  in  License 
Amendment  No.  195  that  was  issued  on 
August  11, 1993. 

On  August  19,  1993,  the  licensee 
submitted  a  letter  to  the  NRC  requesting 
withdrawal  of  the  requested  extension 
of  the  current  surveillance  interval  for 
snubbers.  The  licensee  requested 
withdrawal  on  the  basis  that  the 
extension  of  the  surveillance  interval 
was  not  required. 

The  Commissicn  has  previously 
issued  a  Notice  of  Consideration  of 
Issuance  of  Amendment  to  Facility 
Operating  License,  Proposed  No 
Significant  Hazards  Consideration 
Determination,  and  Opportimity  for  a 
Hearing  which  was  published  in  the 
Federal  Register  on  July  7, 1993  (58  FR 
36444). 

For  further  details  with  respect  to  this 
action,  see  the  application  for 
amendment  dated  June  16, 1993,  the 
supplement  to  the  application  dated 
July  30, 1993,  and  the  licensee's  letter 
of  August  19, 1993,  which  withdrew  the 
portion  of  the  application  for  license 
amendment.  The  above  documents  are 
available  for  public  inspection  at  the 
Commission's  Public  Doamient  Room, 
2120  L  Street  NW.,  Washington,  DC 
20555  and  the  Reference  and 
Documents  Department,  Penfield 
Library,  State  University  of  New  York, 
Oswego,  New  York. 

Dated  at  Rockville,  Maryland,  this  7th  day 
of  Septemberl993. 


For  the  Nuclear  Regu  atory  Commission. 
John  E.  Menning, 

Project  Manager,  Pmjec  Directorate  1-1, 
Division  of  Reactor  Projixts — l/II,  Office  of 
Nuclear  Reactor  Regulc  ion. 
IFR  Doc.  93-22393  Filed  9-13-93;  8;45  ami 
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SECURITIES  AND  EXCHANGE 
COMMISSION 

Self-Regulatory  Org^mizations; 
Applications  for  Unlisted  Trading 
Privileges;  Opportur  Ity  for  Hearing; 
Chicago  Board  Options  Exchange,  Inc. 

September  8, 1993. 

The  above  neuned  national  securities 
exchange  has  filed  applications  with  the 
Securities  and  Exchange  Commission 
("Commission")  punuant  to  Section 
12(f)(1)(B)  of  the  Seairities  Exchange 
Act  of  1934  and  Rule  12f-l  thereunder 
for  unUsted  trading  privileges  in  the 
following  securities: 

Republic  of  Austria 
Stock  Index  Growth  ^^otes  (File  No.  7- 
11235) 
Merrill  Lynch 
Market  Index  Target'^erm  Securities  (File 
No.  7-11236) 

These  securities  ar)  listed  and 
registered  on  one  or  iiore  other  national 
securities  exchange  and  are  reported  in 
the  consolidated  transaction  reporting 
system. 

Interested  persons  ire  invited  to 
submit  on  or  before  September  29, 1993, 
written  data,  views  a  id  arguments 
concerning  the  abovf -referenced 
application.  Persons  desiring  to  make 
written  comments  sh  auld  file  three 
copies  thereof  with  the  Secretary  of  the 
Securities  and  Excha  ige  Commission, 
450  5th  Street,  NW.,  »Vashington,  DC 
20549.  Following  th'  J  opportunity  for 
hearing,  the  Commit  :ion  will  approve 
the  application  if  it  f  nds,  based  upon 
all  the  information  e  'ailable  to  it,  that 
the  extensions  of  un'isted  trading 
privileges  pursuant  1 3  such  applications 
are  consistent  with  t  le  maintenance  of 
fair  and  orderly  mar  ets  and  the 
protection  of  investors. 

For  the  Commission,  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority. 
Jonathan  G.  Katz, 
Secretary. 
[FR  Doc  93-22411  Filed  9-13-93;  8:45  am) 
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[File  No.  1-11153] 

Issuer  Delisting;  Application  to 
Withdraw  from  Listing  and 
Registration;  (Air  Methods 
Corporation,  Common  Stock,  $.06  Par 
Value) 

September  8. 1993. 

Air  Methods  Corporation 
("Company")  has  filed  an  application 
with  the  Securities  and  Exchange 
Commission  ("Commission"),  pursuant 
to  section  12(d)  of  the  Securities 
Exchange  Act  of  1934  ("Act")  and  Rule 
12d2-2(d)  promulgated  thereunder,  to 
withdraw  the  above  specified  security 
from  listing  and  registration  on  the 
American  Stock  Exchange,  Inc. 
("Amex"). 

The  reasons  alleged  in  the  application 
for  withdrawing  this  security  from 
listing  and  registration  include  the 
following: 

According  to  the  Company,  its  Board 
of  Directors  (the  "Board")  unanimously 
approved  resolutions  on  July  9, 1993,  to 
withdraw  the  Company's  Common 
Stock  from  listing  on  the  Amex's 
Emerging  company  Marketplace 
("ECM"),  and,  instead,  list  such 
Common  Stock  on  the  National 
Association  of  Securities  Dealers 
Automated  Quotations/National  Market 
Systems  ("NASDAQ/NMS").  According 
to  the  Company,  the  decision  of  the 
Board  followed  a  lengthy  study  of  the 
matter,  and  was  based  upon  the  belief 
that  listing  of  the  Common  Stock  on 
NASDAQ/NMS  will  be  more  beneficial 
to  its  stockholders  than  the  present 
listing  on  the  Amex  because: 

(1)  The  Company  believes  that  the 
NASDAQ/NMS  system  of  competing 
market-makers  will  result  in  increased 
visibility  and  sponsorship  for  the 
Common  Stock  and  will  offer  the 
Company's  shareholders  more  liquidity 
than  is  presently  available  on  the  Amex 
ECM,  and  less  volatility  in  quoted  prices 
per  share  when  trading  volimie  is  slight; 

(2)  The  Company  believes  that  the 
NASDAQ/NMS  system  will  offer  the 
opportunity  for  the  Com{>any  to  secure 
its  own  group  of  market-makers  who 
will  be  more  inclined  to  issue  research 
rejjorts  concerning  the  Company, 
thereby  increasing  the  number  of  firms 
providing  institutional  research  and 
advisory  reports,  and  in  doing  so, 
expand  the  capital  base  available  for 
trading  in  its  Common  Stock; 

(3)  The  Company  believes  if  the 
Common  Stock  is  traded  on  the  NMS  it 
will  be  entitled  to  exemptions  fi*om 
certain  registration  requirements  under 
the  securities  or  Blue  Sky  Laws  of  a 
number  of  states  which  exemptions  are 


fe 
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not  available  for  securities  listed  on  the 
A/nex  ECM;  and 

14)  The  Board  has  determined  that  the 
company  and  the  stockholders  of  the 
Company  will  benefit  from  the 
Company's  Common  Stock  being  traded 
on  the  NASDAQ/NMS  rather  than  on 
the  Amex  ECM.  where  the  Common 
Stock  is  now  listed. 

Any  interested  person  may,  on  or 
before  September  29. 1993  submit  by 
letter  to  the  Secretary  of  the  Securities 
and  Exchange  Commission.  450  Fif^h 
Street  NW..  Washington.  DC  20549. 
facts  bearing  upon  whether  the 
application  has  been  made  in 
accordance  with  the  rules  of  the 
exchanges  and  what  terms,  if  any. 
should  be  imposed  by  the  Commission 
for  the  protection  of  investors.  The 
Commission,  based  on  the  information 
submitted  to  it.  will  issue  an  order 
grating  the  application  after  the  date 
mentioned  above,  unless  the 
Commission  determines  to  order  a 
hearing  on  the  matter. 

For  the  Commission,  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority. 
jonadiaa  G.  Kan, 
Secretary. 

IFR  Doc  9^-22410  Filed  9-13-93;  8:45  ami 
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[File  No.  1-11694] 

Issuer  Delisting;  Application  to 
Withdraw  from  Listing  and 
Registration;  (BioSalety  Systems,  Inc.. 
Common  Stock,  $0.01  Par  Value) 

September  8. 1993. 

BioSafety  Systems,  Inc.  ("Company") 
has  filed  an  application  with  the 
Securities  and  Exchange  Commission 
("Commission"),  pursuant  to  Section 
12(d]  of  the  Securities  Exchange  Act  of 
1934  ("Act")  and  Rule  12d2-2(d) 
promulgated  thereunder,  to  withdraw 
the  above  specified  security  from  listing 
and  registration  on  the  American  Stock 
Exchange.  Inc.  ("Amex"). 

The  reasons  alleged  in  the  application 
for  withdrawing  this  security  from 
listing  and  registration  include  the 
following: 

According  to  the  Company,  its  Board 
of  Directors  (the  "Board")  unanimously 
approved  resolutions  on  August  6. 1993. 
to  withdraw  the  Company's  Common 
Stock  from  listing  on  the  Amex  and. 
instead,  list  such  Common  Stock  on  the 
National  Association  of  Securities 
Dealers  Automated  Quotations/National 
Market  Systems  ("NASDAQ/NMS"). 
According  to  the  Company,  the  decision 
of  the  Boud  followed  a  lengthy  study  of 
the  matter,  and  was  based  upon  the 


belief  that  listing  of  the  Common  Stock 
on  NASDAQ/NMS  will  be  more 
beneficial  to  its  stockholders  than  the 
present  listing  on  the  Amex  because: 

(1)  The  company  believes  that  the 
NASDAQ/NMS  system  of  competing 
market-makers  will  result  in  increased 
visibility  and  sponsorship  for  the 
Common  Stock  than  is  presently  the 
case  with  the  single  specialist  assigned 
to  the  stock  on  the  Amex; 

(2)  The  Company  believes  that  the 
NASDAQ/NMS  system  will  offer  the 
Company's  stockholders  more  liquidity 
than  is  presently  available  on  the  Amex 
and  less  volatility  in  quoted  prices  per 
share  when  trading  volume  is  slight; 

(3)  The  Company  believes  that  the 
NASDAQ/NMS  system  will  offer  the 
opportunity  for  the  Company  to  secure 
its  own  group  of  market-makers  and.  in 
doing  so,  expand  the  capital  base 
available  for  trading  in  its  Common 
Stock;  and 

(4)  The  Company  believes  that  Firms 
making  a  market  in  the  Company's 
Common  Stock  on  the  NASDAQ/NMS 
system  will  be  inclined  to  issue  research 
reports  concerning  the  Company, 
thereby  increasing  the  number  of  firms 
providing  institutional  research  and 
advisory  reports. 

Any  interested  person  may.  on  or 
before  September  29. 1993,  submit  by 
letter  to  the  Secretary  of  the  Securities 
and  Exchange  Commission.  450  Fifth 
Street  NW..  Washington,  DC  20549. 
facts  bearing  upon  whether  the 
application  has  been  made  in 
accordance  with  the  rules  of  the 
exchanges  and  what  terms,  if  any, 
should  be  imposed  by  the  Commission 
for  the  protection  of  investors.  The 
Commission,  based  on  the  information 
submitted  to  it,  will  issue  an  order 
granting  the  application  after  the  date 
mentioned  above,  unless  the 
Commission  determines  to  order  a 
hearing  on  the  matter. 

For  the  Commission,  t>y  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority. 
lonathaa  G.  Katz. 
Secretary. 
IFR  Doc  93^22409  Filed  »-13-«3;  8:45  am) 
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submit  proposed  reporting  and 
recordkeeping  requirements  to  OMB  for 
review  and  approval,  and  to  publish  a 
notice  in  the  Federal  Register  notifying 
the  public  that  the  agency  has  made 
such  a  submission. 

DATES:  Comments  should  be  submitted 
by  October  14. 1993.  If  you  intend  to 
comment  but  cannot  prepare  comments 
promptly,  please  advise  the  OMB 
Reviewer  and  the  Agency  Clearance 
Officer  before  the  deadline. 
COPIES:  Request  for  clearance  (S.F.  83). 
supporting  statement,  and  other 
documents  submitted  to  OMB  for 
review  may  be  obtained  from  the 
Agency  Clearance  Officer.  Submit 
comments  to  the  Agency  Clearance 
Officer  and  the  OMB  Reviewer. 
FOR  FURTHER  INFORMATWH  CONTACT: 
Agency  Cleamnce  Officer.  Cleo 
Verbillis,  Small  Business 
Administration,  409  3RD  Street  S.W.. 
5th  Floor.  Washington,  DC  20416. 
Telephone:  (202)  205-6629 
0^4B  Reviewer:  Gary  Waxman,  Office  of 
Information  and  Regulatory  Affairs. 
Office  of  Management  and  Budget. 
New  Executive  Office  Building. 
Washington,  IX)  20503 
Title:  Application  for  Certification  as  a 

Certified  Development  Company 
Forw  No.:  1246 
Frequency:  On  Occasion 
Description  of  Respondents:  Applicants 

to  become  CDCs 
Annual  Responses:  15 
Annual  Burden:  150 
Cleo  Verbillis, 

Chief  Administrative  Information  Branch. 
IFR  Doc.  93-22379  Filed  9-13-93;  8:45  am) 
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SMALL  BUSINESS  ADMINISTRATION 

Reporting  and  Recordkeeping 
Re(|uirDments  Under  OMB  Ravtaw 

ACTION:  Notice  of  reporting  requirements 
submitted  for  review. 

SUMMARY:  Under  the  provisions  of  the 
Paperwork  Reduction  Act  (44  U.S.C 
chapter  35).  agencies  are  required  to 


[Declaration  of  tNsaster  Loan  Area  #2661] 

Iowa;  Amendment  *1:  Declaration  of 
Disaster  Loan  Area 

The  above-numbered  Declaration  is 
hereby  amended  to  extend  the  deadline 
for  filing  applications  for  physical 
damage  to  November  IS,  1993. 

All  other  information  remains  the 
same,  i.e..  the  termination  date  for  filing 
applications  for  economic  injury  is 
April  11. 1994. 

The  economic  injury  number  for  Iowa 
is  793100. 

(Catalog  of  Federal  Domestic  Assistance 
Program  Nos.  59002  and  S9008.) 

Dated  September  2. 1993. 
Bernard  Knlik, 

Assistaid  Administrator  for  Disaster 
Assistance. 

IFR  Doc  93-22380;  Filed  9-13-93;  8:45  am) 
aiLUNQ  cooc  wns-oi-M 


Federal  Register  /  Vol.  58,  No.  176  /  Tuesday,  September  14,  1993  /  Notices  48085 


[Dectaration  of  Disaster  Loan  Area  «26691 

Kansas;  Amendment  #6;  Declaration  of 
Disaster  Loan  Area 

The  above-numbered  Declaration  is 
hereby  amended  in  accordance  with 
Notices  from  the  Federal  Emergency 
Management  Agency,  dated  August  26 
and  30, 1993,  to  include  Mitchell 
County  in  the  State  of  Kansas  as  a 
disaster  area  as  a  result  of  damages 
caused  by  flooding  and  severe  storms, 
and  to  establish  the  incident  period  for 
this  disaster  as  beginning  on  June  28, 
1993  and  continuing  through  August  26, 
1993.  The  Declaration  is  further 
amended  to  extend  the  deadline  for 
filing  applications  for  physical  damage 
to  November  15, 1993. 

All  counties  contiguous  to  the  above- 
named  primary  county  have  been 
previously  declared. 

The  termination  date  for  filing 
applications  for  economic  injury  is 
April  25, 1994. 

The  economic  injury  number  for 
Kansas  is  793500. 

(Catalog  of  Federal  Domestic  Assistance 
Program  Nos.  59002  and  59008.) 

Dated:  September  2. 1993. 
Bernard  Kulik, 

Assistant  Administrator  for  Disaster 
Assistance. 

|FR  Doc.  93-22381  Filed  9-13-93;  8:45  ami 
BUXMC  cooc  ao2S-ei-M 


[Declaration  of  Disaster  Loan  Area  «2664] 

Minnesota;  Amendment  #4; 
Declaration  of  Disaster  Loan  Area 

The  above-numbered  Declaration  is 
hereby  amended  in  accordance  with 
Notices  fi-om  the  Federal  Emergency 
Management  Agency,  dated  August  25 
and  27, 1993,  to  include  Wright  County 
in  the  State  of  Minnesota  as  a  disaster 
area  as  a  result  of  damages  caused  by 
severe  storms,  flooding,  and  tornadoes, 
and  to  establish  the  incident  period  for 
this  disaster  as  begiiming  on  May  6, 
1993  and  continuing  through  August  25, 
1993. 

In  addition,  applications  for  economic 
injury  loans  from  small  businesses 
located  in  the  contiguous  county  of 
Sherburne,  Minnesota  may  be  filed  until 
the  specified  date  at  the  previously 
designed  location. 

Any  coimties  contiguous  to  the  above- 
named  primary  county  and  not  listed 
herein  have  been  previously  declared. 

All  other  information  remains  the 
same,  i.e.,  the  termination  date  for  filing 
applications  for  physical  damage  is 
November  15, 1993  and  for  economic 
injury  the  deadline  is  April  11, 1994. 


(Catalog  of  Federal  Domestic  Assistance 
Program  Nos.  59002  ar  c  59008.) 

Dated:  September  2, 1993. 
Bernard  Kulik, 

Assistant  Administrati  >rfor  Disaster 
Assistance. 
IFR  Doc.  93-22382  Fil.-d  9-13-93;  8:45  ami 
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(Catalog  of  Federal  Domestic  Assistance 
Program  Nos,  59002  and  59008.) 

Dated:  September  2. 1993. 
Bernard  Kulik, 

Assistant  A  dministrator  for  Disaster 
Assistance. 
IFR  Doc.  93-22384  Filed  9-13-93;  845  ami 
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Missouri;  Amendment  «5;  Declaration 
of  Disaster  Loan  A  -ea 

The  above-numbnred  Declaration  is 
hereby  amended  in  accordance  with  a 
Notice  from  the  Fet  eral  Emergency 
Management  Agent  y  dated  August  26, 
1993  to  include  Cr£  wford,  St.  Clair,  St. 
Francois,  Stoddard  and  Wayne 
Counties  in  the  Sta  e  of  Missouri  as  a 
disaster  area  as  a  result  of  damages 
caused  by  severe  storms  and  flooding 
beginning  on  June  \0, 1993  and 
continuing.  This  Declaration  is  further 
amended  to  extend  the  deadline  for 
filing  applications  'or  physical  damage 
to  November  15, 1?93. 

In  addition,  applications  for  economic 
injury  loans  from  sua!!  businesses 
located  in  the  cont  guous  counties  of 
Butler,  Carter,  Cedar,  £)ent.  Iron,  and 
Reynolds  in  the  SU  te  of  Missouri  may 
be  filed  until  the  specified  date  at  the 
previously  designa.ed  location. 

Any  counties  contiguous  to  the  above- 
named  primary  counties  and  not  listed 
herein  have  been  previously  declared. 

The  termination  date  for  filing 
applications  for  economic  injury  is 
April  11, 1994. 

The  economic  injury  number  for 
Missouri  is79330C. 

(Catalog  of  Federal  D)mestic  Assistance 
Program  Nos.  59002  iJid  59008.) 

Dated;  September : ,  1993. 
Bernard  Kulik. 

Assistant  Administra  'or  for  Disaster 
Assistance. 
IFR  Doc  93-22383  F  led  9-13-93;  8:45  am] 
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[Declaration  of  Dlsailer  Loan  Area  92667] 

Nebraska;  Amend  -nent  #5;  Declaration 
of  Disaster  Loan  /  rea 

The  above-numb  ered  Declaration  is 
hereby  amended  tt  extend  the  deadline 
for  filing  applications  for  physical 
damage  to  Novemlw  15, 1993. 

All  other  inform  ition  remains  the 
same,  i.e.,  the  terrr  inaticn  date  for  filing 
applications  for  ec3nomic  injury  is 
April  19, 1994. 

The  economic  ir  jury  number  for 
Nebraska  is  793400. 


Federal  Transit  Administration 

Environmental  Impact  Statement  on 
the  Vasona  Corridor  Light  Rail  Transit 
Project  in  Santa  Clara  County,  CA 

AGENCY:  Federal  Transit  Administration, 

DOT. 

ACTION:  Notice  of  Intent  to  prepare 

Environmental  Impact  Statement. 

SUMMARY:  The  Federal  Transit 
Administration  (FTA)  and  Santa  Clara 
County  Transit  District  (SCCTD)  hereby 
give  notice  that  they  intend  to  prepare 
an  Environmental  Impact  Statement 
(EIS)  for  light  rail  transit  improvements 
in  the  Vasona  Corridor  area  of  Santa 
Clara  County,  California.  FTA  and  the 
SCCTD  will  prepare  the  EIS  in 
conformance  with  the  National 
Environmental  Policy  Act  of  1969 
(NEPA;  42  U.S.C.  4321),  the  Regulations 
for  Implementing  the  Procedural 
Requirements  of  NEPA,  Council  on 
Environmental  Quality  (40  CFR  parts 
1500-1508),  Environmental  Impact  and 
Related  Procedures,  FTA  (49  CFR  parts 
622),  and  the  appropriate  Congressional 
Acts  and  Executive  orders  pertaining  to 
federal  environmental  documents.  The 
SCCTD  will  ensure  that  the  EIS  also 
satisfies  the  requirements  of  the 
California  Environmental  Quality  Act 
(CEQA)  and  serves  as  the  Environmental 
Impact  Report  (EIR)  required  by  CEQA. 
Scoping  will  be  accomplished  through 
correspondence  with  interested  persons, 
organizations,  and  Federal,  state,  and 
local  agencies  and  through  a  public 
scoping  meeting.  See  SUPPI£MENTARY 
INFORMATION  below  for  details. 

DATES: 

Comment  Due  Date:  Written 
comments  on  the  scope  of  alternatives 
and  impacts  to  be  considered  should  be 
sent  to  Julie  Render,  Santa  Clara  County 
Transportation  Agency  by  October  15, 
1993. 

Scoping  Meeting:  A  public  scoping 
meeting  will  be  held  on  Thursday, 
September  30, 1993  at  7  p.m.  at  the 
Camfwil  City  Council  Chambers.  See 
ADDRESSES  below. 

ADDRESSES:  Written  comments  on  the 
project  scope  should  be  sent  to  Julie 
Render,  Environmental  Analyst,  Santa 
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Clara  County  Transportation  Agency. 
3331  North  First  Street,  Building  B,  2nd 
Floor.  San  Jose.  CA  95134-1906.  The 
public  scoping  meeting  will  be  held  at 
the  Campbell  City  Council  Chambers.  70 
North  First  Street.  Campbell,  CA  95008. 
F0«  FURTHER  INFORMATION  CX)NTACT: 
Mr.  Jerome  Wiggins.  Office  of  Program 
Operations,  Federal  Transit 
Administration.  Region  9.  U.S. 
Department  of  Transportation, 
Telephone:  (415)  744-3115. 

SUPPLEMENTARY  INFORMATION: 
I.  Scoping 

The  FTA  and  SCCTD  invite  the  public 
and  affected  Federal.  State  and  local 
agencies  to  participate  in  defining  the 
alternatives  to  be  evaluated  in  the  EIS/ 
EIR  and  identifying  the  significant 
social,  economic,  or  environmental 
issues  related  to  the  proposed  project. 
The  SCCTD  will  conduct  scoping  to 
help  establish  the  purpose,  scope, 
framework,  and  approach  for  the 
analysis  in  the  EIS.  An  information 
packet  describing  the  purpose  of  the 
project,  the  proposed  alternatives,  the 
impact  areas  to  be  evaluated,  and 
preliminary  schedule  is  being  mailed  to 
affected  Federal.  State  and  local 
agencies  and  to  interested  parties  on 
record.  Others  may  request  the  scoping 
materials  by  contacting  Julie  Render  at 
the  address  above,  or  by  calhng  (408) 
321-5789.  Scoping  comments  may  be 
made  verbally  at  the  public  scoping 
meeting  or  in  writing.  See  the  DATES  and 
ADDRESSES  sections  above  for  locations 
and  times.  During  scoping,  comments 
should  focus  on  identifying  specific 
social,  economic  or  environmental 
impacts  to  be  evaluated  and  suggesting    ■ 
alternatives  which  are  less  costly  or  less 
environmentally  damaging  while 
achieving  similar  transit  objectives. 
Scoping  is  not  the  appropriate  time  to 
indicate  a  preference  for  a  particular 
alternative.  Comments  on  preferences 
should  be  communicated  after  the  Draft 
EIS/EIR  has  been  completed.  If  you  wish 
to  be  placed  on  the  mailing  list  to 
receive  further  information  as  the 
project  develops,  contact  Julie  Render  as 
previously  described. 

IL  Description  of  Study  Area  and 
Project  Need 

The  Vasona  Corridor  is  the  name 
given  to  a  heavily  traveled 
transportation  corridor  approximately  6 
miles  in  length  in  Santa  Clara  County. 
It  extends  from  downtown  San  Jose  on 
the  north,  traverses  the  City  of  Campbell 
and  continues  south  to  the  Town  of  Los 
Gatos.  The  Vasona  Corridor  is  generally 
oriented  in  a  northeast-southwest 
direction.  The  Vasona  Corridor  has  been 


identiHed  in  Santa  Clara  Coimty's 
comprehensive  Transportation  2010 
study  as  one  of  the  top  three  high 
priority  transportation  corridors  for 
future  major  capital  improvements.  The 
proposed  facility  is  primarily  within  the 
existing  Southern  Pacific  Railroad 
(SPRR)  right-of-way.  As  part  of  the 
regional  public  transit  system,  the 
Vasona  Corridor  Project  would  provide 
improved  accessibility  to  the  Peninsula 
CalTrain  passenger  rail  system,  the 
Guadalupe  and  Tasman  Corridor  light 
rail  systems,  and  numerous  County 
Transit  bus  routes. 

III.  Alternatives 

The  EIS  will  address  the  No-Project 
and  two  light  rail  transit  (LRT) 
alternatives  in  detail,  and  also  will 
include  a  discussion  of  other 
alternatives  considered.  Both  LRT 
alternatives  follow  the  same  alignment 
along  the  Southern  Pacific  Railroad 
right-of-way  from  San  Jose  to  the  project 
terminus  in  Los  Gatos.  Different  options 
are  presented  for  the  LRT  track 
alignment  in  downtown  San  Jose.  One 
of  the  LRT  alternatives  includes  ten 
stations,  the  other  includes  eleven 
stations.  Both  LRT  alternatives  include 
five  park-and-ride  facilities. 

IV.  Probable  Effects 

The  FTA  and  SCCTD  propose  to 
evaluate  in  the  EIS  all  significant  social, 
economic,  and  environmental  impacts 
of  the  alternatives  under  consideration. 
The  impacts  analyzed  will  include  noise 
and  vibration,  residential  and  business 
displacements,  changes  in  development 
patterns  and  land  use.  community 
disruption,  traffic  and  parking  changes, 
effects  on  historic  sites,  degradation  of 
local  air  quality,  aesthetic  quality  of  the 
area,  and  the  disruption  of  recreation 
facilities,  wetlands,  floodplains, 
ecologically  sensitive  areas,  and  natural 
and  man-made  hazardous  materials 
sites.  These  impacts  will  be  evaluated 
both  for  the  construction  period  and  for 
the  long-term  operation  of  each 
alternative.  Measures  to  mitigate 
significant  adverse  impacts  will  be 
explored. 

V.  FTA  Procedures 

After  its  publication,  the  Draft  EIS/EIR 
will  be  available  for  public  and  agency 
review  and  comment,  and  a  public 
hearing  will  be  held.  After  the  public 
comment  period  has  closed,  the  SCCTD 
will  prepare  the  Final  ^S/EIR. 

Issued  on:  September  8. 1993. 
Leslie  Rogers. 

Deputy  Hegional  Administrator 
[PR  Doc.  93-22372  Filed  9-13-93:  8:45  ami 
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National  Highway  Traffic  Safety 
Administration 

[Docket  No.  93-«6;  NoUoe  1] 

Notice  of  Receipt  of  Petition  for 
Determination  That  Nonconforming 
1990  Mercedes-Benz  420SEL 
Passenger  Cars  Are  Eligible  for 
Importation 

AGENCY:  National  Highway  Tragic 
Safety  Administration.  DOT. 
ACTION:  Notice  of  receipt  of  petition  for 
determination  that  nonconforming  1990 
Mercedes-Benz  420SEL  passenger  cars 
are  eligible  for  importation. 

SUMMARY:  This  notice  announces  receipt 
by  the  National  Highway  Traffic  Safety 
Administration  (NHTSA)  of  a  petition 
for  a  determination  that  a  1990 
Mercedes-Benz  420SEL  that  was  not 
originally  manufactured  to  comply  with 
all  applicable  Federal  motor  vehicle 
safety  standards  is  eligible  for 
importation  into  the  United  States 
because  (1)  it  is  substantially  similar  to 
a  vehicle  that  was  originally 
manufactured  for  importation  into  and 
sale  in  the  United  States  and  that  was 
certified  by  its  manufacturer  as 
complying  with  the  safety  standards, 
and  (2)  it  is  capable  of  being  readily 
modified  to  conform  to  the  standards. 
DATES:  The  closing  date  for  comments 
on  the  petition  is  October  14. 1993. 
ADDRESSES:  Comments  should  refer  to 
the  docket  number  and  notice  number, 
and  be  submitted  to:  Docket  Section, 
room  5109,  National  Highway  Traffic 
Safety  Administration,  400  Seventh 
Street  SW.,  Washington.  DC  20590. 
(Docket  hours  are  from  9:30  a.m.  to  4 
p.m.). 

FOR  FURTHER  INFORMATION  CONTACT: 
Ted  Bayler.  Office  of  Vehicle  Safety 
Compliance.  NHTSA  (202-366-5306). 

SUPPLEMENTARY  INFORMATION: 

Background 

Under  section  108(c)(3)(A)(i)  of  the 
National  Traffic  and  Motor  Vehicle 
Safety  Act  (the  Act),  15  U.S.C. 
1397(c)(3)(A)(i).  a  motor  vehicle  that 
was  not  originally  manufactured  to 
conform  to  all  applicable  Federal  motor 
vehicle  safety  standards  shall  be  refused 
admission  into  the  United  States  on  and 
after  January  31. 1990,  unless  NHTSA 
has  determined  that  the  motor  vehicle  is 
substantially  similar  to  a  motor  vehicle 
originally  manufactured  for  importation 
into  and  sale  in  the  United  States, 
certified  under  section  114  of  the  Act. 
and  of  the  same  model  year  as  the 
model  of  the  motor  vehicle  to  be 
compared,  and  is  capable  of  being 
readily  modified  to  conform  to  all 
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applicable  Federal  motor  vehicle  safety 
standards. 

Petitions  for  eligibility  determinations 
may  be  submitted  by  either 
manufacturers  or  importers  who  have 
registered  with  NHTSA  pursuant  to  49 
CFR  part  592.  As  specified  in  49  CFR 
593.7,  NHTSA  publishes  notice  in  the 
Federal  Register  of  each  petition  that  it 
receives,  and  affords  interested  persons 
an  opportimity  to  comment  on  the 
petition.  At  the  close  of  the  comment 
period,  NHTSA  determines,  on  the  basis 
of  the  petition  and  any  conmients  that 
it  has  received,  whether  the  vehicle  is 
eligible  for  importation.  The  agency 
then  publishes  this  determination  in  the 
Federal  Register. 

Champagne  Imports  Ina  of  Lansdale, 
Pennsylvania  (Registered  Importer  No. 
R-90-009)  has  petitioned  NHTSA  to 
determine  whether  1990  Mercedes-Benz 
420SEL  (Model  ID  126.035)  passenger 
cars  are  eligible  for  importation  into  the 
United  States.  The  vehicle  which 
Champagne  believes  is  substantially 
similar  is  the  1990  Mercedes-Benz 
420SEL  that  Daimler  Benz  A.G. 
manufactured  for  importation  into  and 
sale  in  the  United  States,  and  certified 
as  conforming  to  all  applicable  Federal 
motor  vehicle  safety  standards. 

The  petitioner  states  that  it  carefully 
compared  the  non  U.S.-certified  420SEL 
to  its  U.S.-certified  counterpart,  and 
found  that  two  vehicles  to  be 
substantially  similar  with  respect  to 
compUance  with  most  applicable 
Federal  motor  vehicle  safety  standards. 

Champagne  submitted  information 
with  its  petition  intended  to 
demonstrate  that  the  non-U. S.-certified 
420SEL,  an  originally  manufactured, 
conforms  to  many  Federal  motor  vehicle 
safety  standards  in  the  same  manner  as 
its  U.S.-certified  counterpart,  or  is 
capable  of  being  readily  modified  to 
conform  to  those  standards. 

Specifically,  the  petitioner  claims  that 
the  non-U.S.  certified  1990  model 
420SEL  is  identical  to  the  U.S.-certified 
1990  model  420SEL  with  respect  to 
compliance  with  Standard  Nos.  102 
Transmission  Shift  Lever  Sequence 
*  *  *.,  103  Defrosting  and  Befogging 
Systems,  104  Windshield  Wiping  and 
Washing  System,  105  Hydraulic  Brake 
Systems,  106  Brake  Hoses,  107 
Reflecting  Surfaces,  109  New  Pneumatic 
Tires.  Ill  Bearview  Mirrors,  113  Hood 
Latch  System.  116  Brake  Fluid,  124 
Accelerator  Control  Systems,  201. 
Occupant  Protection  in  Interior  Impact. 
202  Head  Restraints,  203  Impact 
Protection  for  the  Driver  From  the 
Steering  Control  System.  204  Steering 
Control  Rearward  Displacement.  205 
Glazing  Materials,  207  Seating  Systems, 
209  Seat  Belt  Assemblies.  210  Seat  Belt 


Assembly  Anchorages.  211  Wheal  Nuts. 
Wheel  Discs  and  Hu  xaps,  212 
Windshield  Retention,  216  Roof  Crush 
Resistance.  219  Winlshielo  Zone 
Intrusion,  and  302  F'ammability  of 
Interior  Materials. 

Petitioner  also  cor  tends  that  the  non- 
U.S.-certified  1990  riodel  420SEL  is 
capable  of  being  readily  modified  to 
meet  the  following  s  andards,  in  the 
manner  indicated: 

Standard  No.  101  Zontrois  and 
Displays:  (a)  Substitution  of  a  lens 
marked  "Brake"  for  i  lens  with  an  ECE 
symbol  on  the  brake  failure  indicator 
lamp:  (b)  installatior  of  a  seat  belt 
warning  lamp  that  d. splays  the  seat  belt 
symbol;  (c)  recalibra:ion  of  the 
speedometer/odome  :er  from  kilometers 
to  miles  per  hour. 

Standard  No.  108  Lamps,  Reflectix-e 
Devices  and  Associc  ted  Equipment:  (a) 
Installation  of  U.S.-nodel  headlamp 
assemblies  which  in::orpor9te  sealed 
beam  headlamps  and  front  sidemarkers: 
(b)  installation  of  U.  >.-mod3l  taillamp 
assemblies  which  incorpor&te  rear 
sidemarkers;  (c)  instillation  of  a  high 
mounted  stop  lamp. 

Standard  No.  110  Tire  Selection  and 
Rims;  Installation  of  a  tire  information 
placard. 

Standard  No.  114  Theft  Protection: 
Installation  of  a  huvjet  microswitch  in 
the  steering  lock  assembly,  and  a 
warning  buzzer. 

Standard  No.  115  Vehicle 
Identification  Number:  Installation  of  a 
VIN  plate  that  can  bo  read  from  outside 
the  left  windshield  f  illar,  and  a  VIN 
reference  label  on  th  a  edge  of  the  door 
or  latch  post  nearest  the  driver. 

Standard  No.  118  ^ower-Operated 
Window  Systems:  Re  wiring  of  the  power 
window  system  so  tliat  the  window 
transport  is  inoperative  when  the 
ignition  is  turned  of:*. 

Standard  No.  206  Door  Locks  and 
Door  Retention  Components: 
Replacement  of  the  rear  door  locks  and 
rear  door  locking  bu  tons  with  U.S.- 
model  parts. 

Standard  No.  208  Occupant  Crash 
Protection:  (a)  Installation  of  either  a 
U.S.-model  seat  belt  in  the  driver's 
position  or  a  belt  webbing-actuated 
microswitch  in  the  criver's  seat  belt 
retractor  to  activate  the  seat  belt 
warning  system;  (b)  installation  of  an 
ignition  switch-actuated  seat  belt 
warning  lamp  and  b  jzzer.  The 
petitioner  claims  that  the  non-U.S.- 
certified  1990  mode'  420SEL  is 
equipped  with  a  passive  res'jaint 
system  consisting  of  an  airbag,  control 
module,  and  knee  bolster,  which  have 
identical  part  numbers  to  those  found 
on  the  U.S.-certified  1990  model 
420SEL. 


Standard  No.  214  Side  Door  Strength: 
Installation  of  reinforcing  be£uns. 

Standai-d  No.  301  Fuel  System 
Integrity:  Installation  of  a  rollover  valve 
in  the  fuel  tank  vent  line  between  the  - 
fuel  and  the  evaporative  emissions 
collection  canister. 

Additionally,  the  petitioner  states  that 
the  bumpers  on  the  non-U.S.-certified 
1990  model  420SEL  must  be  reinforced 
to  comply  v^-ith  the  Bumper  Standard 
found  in  49  CFR  part  581. 

Interested  persons  are  invited  to 
submit  comments  on  the  petition 
described  above.  Comments  should  refer 
to  the  docket  number  and  be  submitted 
to:  Docket  Section,  National  Highway 
Traffic  Safety  Administration,  room 
5109,  400  Seventh  Street  SW., 
.Washington,  DC  20590.  It  is  requested 
but  not  required  that  10  copies  be 
submitted. 

All  comments  received  before  the 
close  of  business  on  the  closing  date 
indicated  above  will  be  considered,  and 
will  be  available  for  examination  in  the 
docket  at  the  above  address  both  before 
and  after  that  date.  To  the  extent 
possible,  comments  filed  after  the 
closing  date  will  also  be  considered. 
Notice  of  final  action  on  the  petition 
will  be  published  in  the  Federal 
Register  pursuant  to  the  authority 
indicated  below. 

Authority:  IS  U.S.C  1397(cK3XA)(i)(I)  and 
(C)(ii);  49  CFR  593.8;  delegatioas  of  authority 
at  49  CFR  1.50  and  501.8. 

Issued  on:  September  8, 1993. 
VVUliam  A.  Boefaly. 

Associate  Administrator  for  Enforcement 
[PR  Doc  93-22408  Filed  9-13-93:  845  ami 
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Research  and  Special  Programs 
Administration 

International  Standards  on  the 
Transport  of  Dangerous  Goods  l>y  Air; 
PutHic  Meeting 

AGENCY:  Research  and  Special  Programs 

Administration  (RSPA),  Department  of 

Transportation. 

ACTION:  Notice  of  public  meeting. 

SUMMARY:  This  notice  is  to  advise 
persons  that  RSPA  will  conduct  a  public 
meeting  to  exchange  views  on  proposals 
submitted  to  the  fourteenth  session  of 
the  International  Civil  Aviation 
Organization's  (ICAO)  Dangerous  Goods 
Panel  (DGP)  to  be  held  in  Montreal, 
Canada  on  October  12-22, 1993. 
DATES:  October  6. 1993  at  9:30  a.m. 
ADDRESSES:  Department  of 
Transportation,  Nassif  Building,  room 
8334.  400  Seventh  Street  SW.. 
Washington.  DC  20590-0001. 


f 
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FOR  FURTHER  INFORMATION  CONTACT: 

Frits  Wybenga,  (202)  366-0656. 
International  Standards  Coordinator  for 
Hazardous  Materials  Safety,  RSPA. 
Department  of  Transportation. 
Washington,  DC  20590-0001. 

SUPPt-EMENTARY  INFORMATION:  This 
meeting  will  be  held  in  preparation  for 
the  fourteenth  session  of  the  ICAO 
Dangerous  Goods  Panel  Working  Group. 
The  primary  purpose  of  the  Panel 
meeting  will  be  to  discuss  proposed 
amendments  to  the  ICAO  Technical 
Instructions  for  the  Safe  Transport  of 
Dangerous  Goods  by  Air  (the  Technical 
Instructions).  The  Panel  will  consider 
possible  amendments  to  resolve 
problems  encountered  with  the  use  of 
the  Technical  Instructions,  and 
amendments  to  the  Technical 
Instructions  on  the  basis  of  revisions  to 
the  United  Nations  Recommendations 
on  the  Transport  of  Dangerous  Goods 
(UN  Recommendations). 

The  public  is  invited  to  attend 
without  prior  notification. 

Documents 

Documents  submitted  to  the  ICAO 
Dangerous  Goods  Panel  may  be 
reviewed  between  the  hours  of  8:30  a.m. 
and  5  p.m.  in  RSPA's  Dockets  Unit 
located  in  room  8419  of  the  Nassif 
Building.  400  Seventh  Street.  SW., 
Washington.  DC  20590.  Copies  of 
documents  may  be  obtained  from  RSPA 
for  a  nominal  fee.  A  listing  of  these 
documents  is  available  on  the 
Hazardous  Materials  Information 
Exchange  (HMIX).  RSPA's  computer 
bulletin  board.  Documents  may  be 
ordered  by  filling  out  an  on-line  request 
form  on  the  HMIX  or  by  contacting 
RSPA's  Dockets  Unit  (202-366-4453). 
For  more  information  on  the  use  of  the 
HMIX  system,  contact  the  HMIX 
information  center;  1-800-PLANFOR 
(782-6367);  in  Illinois,  1-800-367- 
9592;  Monday  through  Friday.  8:30  a.m. 
to  5  p.m.  Central  time. 

Af^erthe  meeting,  a  summary  of  the 
public  meeting  will  also  be  available 
from  the  Hazardous  Materials  Advisory 
Council  (HMAC).  suite  250. 1110 
Vermont  Ave..  NW..  Washington.  DC 
20005;  telephone  number  (202)  728- 
1460. 

Issued  in  Washington.  DC.  on  September  7. 
1993. 
Alan  I.  Roberts, 

Associate  Administrator  for  Hazardous 

Materials  Safety. 

IFR  Doc.  93-22371  Filed  9-13-93;  8:45  am) 
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DEPARTMENT  OF  THE  TREASURY 

Fiscal  Service 

[Dept  Circ.  570. 1993  Rev.,  Supp.  No.  2] 

Surety  Companies  Acceptable  on 
Federal  Bonds;  Redomestication; 
United  Pacific  Insurance  Co. 

United  Pacific  Insurance  Company 
has  redomesticated  from  the  state  of 
Washington  to  the  state  of  Pennsylvania 
effective  December  20,  1992.  The 
company  was  last  listed  as  an 
acceptable  surety  on  Federal  bonds  at  58 
FR  35821.  luly  1.  1993. 

Federal  bond-approving  officers 
should  annotate  their  reference  copies 
of  the  Treasury  Circular  570,  1993 
revision,  on  page  35821  to  refiect  this 
change. 

Questions  concerning  this  notice  may 
be  directed  to  the  Surety  Bond  Branch, 
Funds  Management  Division,  Financial 
Management  Service.  Department  of  the 
Treasury.  Washington.  DC  20227, 
telephone  (FTS/202)  874-6850. 

Dated:  September  9, 1993 
Charles  F.  Schwan.  ID, 

Director,  Funds  Management  Division, 

Financial  Management  Service. 

jFK  Doc.  93-22406  Filed  9-13-93;  8:45  ami 
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Office  of  the  Comptroller  of  the 
Currency 

Office  of  the  Assistant  Secretary  for 
International  Affairs 

[Docket  No.  93-14] 

Foreign  Treatment  of  United  States 
Financial  Institutions 

AGENCY:  Office  of  the  Comptroller  of  the 

Currency  and  Office  of  the  Assistant 

Secretary  for  International  Affairs.  U.S. 

Treasury. 

ACTION:  Notice  of  study  and  request  for 

comments. 

SUMMARY:  Section  3602  of  the  Omnibus 
Trade  and  Competitiveness  Act  of  1988, 
Public  Law  100-418,  requires  that  a 
quadrennial  report  on  the  foreign 
treatment  of  United  States  financial 
institutions  be  submitted  to  Congress  by 
the  Department  of  the  Treasury,  working 
with  other  agencies.  The  second  report 
is  due  no  later  than  December  1, 1994. 
This  report  will  describe,  inter  alia,  "the 
extent  to  which  foreign  countries  deny 
national  treatment  to  United  States 
banking  organizations  and  securities 
companies."  Public  comment  is 
requested  on  significant  denials  of 
national  treatment  to  United  States 


banking  organizations  and  securities 
companies. 

DATES:  Comments  must  be  delivered  on 
or  before  October  29.  1993. 
ADDRESSES:  Comments  regarding 
banking  market  activities  should  be 
directed  to:  Communications  Division. 
Office  of  the  Comptroller  of  the 
Currency,  250  E  Street,  SW., 
Washington.  DC  20219;  Attention: 
Docket  No.  93-14.  Comments  will  be 
available  for  inspection  and 
photocopying  at  the  same  location. 

Comments  regarding  securities  market 
activities  should  be  directed  to:  Office  of 
International  Banking  and  Portfolio 
Investment,  Office  of  the  Assistant 
Siecretary  for  International  Affairs,  room 
5323,  U.S.  Treasury  Department, 
Washington,  DC  20220;  Attention: 
National  Treatment  Study  Director 
(Securities). 

These  comments  will  be  available  for 
public  inspection  and  photocopying 
during  the  hours  that  the  Treasury 
Department  Library  is  open  (by 
appointment)  to  members  of  the  public. 
The  Treasury  Library  is  located  in  room 
5030,  1500  Pennsylvania  Avenue,  NW., 
Washington,  DC  20220.  Appointments 
can  be  made  by  calling  the  Treasury 
Library  at  (202)  622-0045. 
FOR  FURTHER  INFORMATION  CONTACT: 
C.  Stewart  Goddin,  Study  Director 
(Banking),  or  Howard  Blacker,  Senior 
International  Adviser,  International 
Banking  and  Finance,  Office  of  the 
Comptroller  of  the  Currency  (202-874- 
4730)  and  James  Ammerman,  Study 
Director  (Securities),  Report  on  Foreign 
Treatment  of  United  States  Financial 
Institutions.  Office  of  International 
Banking  and  Portfolio  Investment, 
Treasury  Department  (202-622-0610). 
SUPPLEMENTARY  INFORMATION:  In  1979. 
1984. 1986,  and  1990.  Treasury, 
working  with  other  interested 
departments  and  agencies,  prepared 
reports  on  the  treatment  of  U.S. 
commercial  banks  by  foreign 
governments.  (The  1986  and  1990 
reports  also  covered  securities  markets.) 

In  1988,  Congress  passed  the 
Financial  Reports  Act  as  part  of  the 
Omnibus  Trade  and  Competitiveness 
Act.  which  in  section  3602  requires  that 
Treasury,  working  with  other  agencies, 
report  to  the  Congress  on  (1)  the  foreign 
countries  from  which  foreign  financial 
services  institutions  have  entered  into 
the  business  of  providing  financial 
services  in  the  United  States,  (2)  the 
kinds  of  financial  services  which  are 
being  offered,  (3)  the  extent  to  which 
foreign  countries  deny  national 
treatment  to  United  States  banking 
organizations  and  securities  companies, 
and  (4)  the  efforts  undertaken  by  the 


United  States  to  eliminate  such 
discrimination.  The  First  such  report, 
prepared  in  1990,  focused  on  those 
countries  in  which  there  are  significant 
denials  of  national  treatment  that  have 
an  impact  on  United  States  Rnancial 
firms.  The  second  report  will  have  a 
similar  focus. 

The  policy  of  providing  foreign 
Hnancial  firms  an  opportunity  to 
compete  on  an  equal  basis  with  local 
domestic  firms  is  known  as  "national 
treatment"  or  "equality  of  competitive 
opportunity." 

Treasury  would  welcome  specific 
comments  on: 

(a)  Those  markets  which  deny 
national  treatment  to  U.S.  banking 
organizations  and  securities  companies 
in  banking  and/or  securities  activities: 

(b)  The  laws,  regulations,  restrictions, 
or  practices  which  result  in  the  denial 
of  equality  of  competitive  opportunity: 

(c)  The  seriousness  of  such  obstacles 
to  business  operations: 

(d)  Significant  denials  in  the 
provision  of  national  treatment  since 
June  30.  1990. 


Dated:  August  27.  1993. 

Susan  F.  Krause. 

Senior  Deputy  Comptrcllerfor  Bank 
Supervision  Policy. 

Dated:  August  31.  1993. 
lefiirey  R.  Shafer, 

Assistant  Secretary  for  'ntemational  Affairs 
|FR  Doc.  93-22464  Filed  9-13-93;  8:45  ami 
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UNITED  STATES  INFORMATION 
AGENCY 

Culturally  Significant  Objects  Imported 
for  Exhibition 

Determination 

Notice  is  hereby  given  of  the 
following  determinetion:  Pursuant  to 
the  authority  vested  in  me  by  the  Act  of 
October  19.  1965  (79  Stat.  9«5.  22  U.S.C. 
2459).  Executive  Order  12047  of  March 
27.  1978  (43  FR  13359.  March  29. 1978). 
and  Delegation  Order  No.  85-5  of  )une 
27.  1985  (50  FR  27393.  July  2,  1985).  I 
hereby  determine  that  the  objects  to  be 
included  in  the  exhibit,  "The  Age  of 


Baroque  in  Portugal"  (see  list  <). 
imported  frorn  abroad  for  the  temporary 
exhibition  without  profit  within  the 
United  States,  are  of  cultural 
significance.  These  objects  are  imported 
pursuant  to  a  loan  agreement  with  the 
foreign  lenders.  I  also  determine  that  the 
temporary  exhibition  or  display  of  the 
listed  exhibit  objects  at  the  National 
Gallery  of  Art,  Washington,  DC,  from  on 
or  about  November  7, 1993  to  on  or 
about  February  6. 1994,  is  in  the 
national  interest. 

Public  Notice  of  this  determination  is 
ordered  to  be  published  in  the  Federal 
Register. 

Dated:  September  9.  1993. 
R.  Wallace  Stuart. 
Acting  General  Counsel. 
jFR  Doc.  93-22412  Filed  9-13-93;  «.45  am) 
BiLLMG  CODE  a230-12-« 


■  A  copy  of  this  may  be  obtained  by  comacting 
Mr.  R.  Wallace  Stuart  of  ibe  OfTica  of  the  General 
Counsel  of  USIA.  The  telephone  number  is  202/ 
619-5078.  and  tbe  address  is  room  700.  U.S. 
Information  Agency.  301  Fourth  Street  SW.. 
Washington.  DC  20S47. 


48090 


Sunshine  Act  Meetings 


Federal  Register 
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This  section  of  ttie  FEDERAL  REGISTER 
contains  notices  of  meetings  published  under 
the  "Government  in  ttie  Sunshine  Act"  (Pub. 
L  94-409)  5  U.S.C.  552b<e)(3). 


BOARD  OF  GOVERNORS  Of  THE  FEDERAL 

RESERVE  SYSTEM 

TIME  AND  DATE:  12:00  noon,  Monday, 

September  20, 1993. 

Pt_ACE:  Marriner  S.  Eccles  Federal 

Reserve  Board  Building,  C  Street 

entrance  between  20th  and  21st  Streets 

N\V.,  Washington,  DC.  20551. 

STATUS:  Closed. 

MATTERS  TO  BE  CONSIDERED: 

1.  Personnel  actions  (apfKiintments, 
promotions,  assignments,  reassignmcnts,  and 
salary  actions]  involving  individual  Federal 
Reserve  System  employees. 

2.  Any  items  carried  forward  from  a 
previously  announced  meeting. 

CONTACT  PERSON  FOR  MORE  INFORMATION: 
Mr.  Joseph  R.  Coyne,  Assistant  to  the 
Board;  (202)  452-3204.  You  may  call 
(202)  452-3207,  beginning  at 
approximately  5  p.m.  two  business  days 
before  this  meeting,  for  a  recorded 
announcement  of  bank  and  bank 
holding  company  applications 
scheduled  for  the  meeting. 

Dated:  September  10, 1993. 
Jennifer  J.  Johnson, 
Associate  Secretary  of  the  Board. 
IFR  Doc.  93-22521  Filed  9-10-93;  3:15  pm] 
BILUNO  COM  aSIO-OI-P 

NUCLEAR  REGULATORY  COMMISSION 

DATE:  Weeks  of  September  13.  20.  27, 

and  October  4, 1993. 

PLACE:  Commissioners'  Conference 

Room,  11555  Rockville  Pike,  Rockville, 

Maryland. 

STATUS:  Public  and  Closed. 

MATTERS  TO  BE  CONSIDERED: 

Week  of  Seplemberia 

Thursday,  September  16 

11:30  a.m. 

Affirmation/Discussion  and  Vote  (Public 
Meeting] 

a.  Vermont  Yankee  Nuclear  Power  Corp. — 
Licensing  Board  Memorandum 
Regarding  Termination  of  License 
Amendment  Proceeding  (LBP-93-16) 
(Tentative) 

(Contact:  Roland  Frye,  301-504-3505] 

Week  of  September  20— Tentative 


Monday.  September  20 

10:00  a.m. 
Briefing  on  Results  of  2.206  Workshop 

(Public  Meeting] 
(Contact:  Chip  Cameron.  301-504-1642] 
1:30  p.m. 
Briefing  on  Status  of  AP600  and  SBVVR 

Thermal/Hydraulic  Testing  (Public 

Meeting] 
(Contact:  Brian  Sheron.  301-492-3500] 
3:00  p.m. 
Briefing  on  NRC  Reactor  Inspection 

Program  Assessment  and  Planned 

Improvements  (Public  Meeting) 
(Contact:  Anthony  Cody.  Sr.,  301-492- 

1257) 

Tuesday.  September  21 

10:30  a.m. 
Affirmation/Discussion  and  Vote  (Public 
Meeting]  (if  needed) 

Week  of  September  27 — Tentative 

Thursday.  September  30 

2:00  p.m. 
Briefing  on  Requirements  for  Storage  and 
Transportation  Casks  (Public  Meeting] 
(Contact:  Guy  Arlotto,  301-504-3326] 
3:30  p.m. 
Affirmation/Discussion  and  Vote  (Public 
Meeting)  (if  needed] 

Week  of  October  4— Tentative 

There  are  no  meetings  scheduled  for  the 

Week  of  October  4. 
ADDITIONAL  INFORMATION:  By  a  vote  of 
4-0  on  September  8,  the  Commission 
determined  pursuant  to  U.S.C.  552b(e) 
and  §  9.107(a)  of  the  Commission's  rules 
that  "Affirmation  of  Sacramento 
Municipal  Utility  District  (Rancho  Seco 
Decommissioning  Plan)"  (Public 
Meeting)  be  held  on  September  10,  and 
on  less  than  one  week's  notice  to  the 
public. 

Note — Affirmation  sessions  are  initially 
scheduled  and  announced  to  the  public  on  a 
time-reserved  basis.  Supplementary  notice  is 
provided  in  accordance  with  the  Sunshine 
Act  as  specific  items  are  identified  and  added 
to  the  meeting  agenda.  If  there  is  no  specific 
subject  listed  for  afilrmation,  this  means  that 
no  item  has  as  yet  been  identified  as 
requiring  any  Commission  vote  on  this  date. 

To  Verify  the  Status  of  Meeting  Call 

(Recording}— (301)  504-1292. 

CONTACT  PERSON  FOR  MORE  INFORMATION: 

William  Hill  (301  504-1661. 

Andrew  L.  Bates, 

Chief,  Operations  Branch,  Office  of  the 

Secretary. 

IFR  Doc  93-22513  Filed  9-10-93;  11:38  ami 
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UNIFORMED  SERVICES  UNIVERSITY  OF  THE 
HEALTH  SCIENCES 

Meeting  Notice 

TIME  AND  DATE:  Executive  Committee  of 
the  Board  of  Regents,  11:00  a.m., 
September  13. 1993. 

PLACE:  Uniformed  Services  University 
of  the  Health  Sciences,  Bethesda, 
Maryland.         ^ 

STATUS:  Op)en — under  "Government  in 
the  Sunshine  Act"  (5  U.S.C  552b(e)(3)). 

MATTERS  TO  BE  CONSIDERED:  Agenda  for 
the  1  November  1993  full  board 
meeting. 

CONTACT  PERSON  FOR  MORE  INFORMATION: 

George  A.  Drumbor,  Executive  Secretary 

of  the  Board  of  Regents,  301/295-3886. 

Patricia  L.  Toppings, 

Alternate  OSD  Federal  Register  Liaison 

Officer,  Department  of  Defense. 

IFR  Doc.  93-22521  Filed  9-10-93;  11:39  ami 

BILLMO  CODE  5000-«4-M 

UNITED  STATES  INSTITUTE  OF  PEACE 

DATE  AND  TIME:  Thursday,  September  23, 
1993,  9  a.m.  to  5:30  p.m. 

LOCATION:  First  Floor  Conference  Room, 
1550  M  Street  NW..  Washington,  DC. 

STATUS:  (Open  Session) — Portions  may 
be  closed  pursuant  to  subsection  (c)  of 
section  552(b)  of  title  5,  United  States 
Code,  as  provided  in  subsection 
1706(h)(3)  of  the  United  States  Institute 
of  Peace  Act,  Public  Law  98-525. 

AGENDA:  Approval  of  Minutes  of  the 
Sixtieth  Meeting  of  the  Board  of 
Directors;  Chairman's  Report; 
President's  Report;  General  Issues; 
Budget  Review;  Deferred  Grants; 
Introduction  of  Fellows;  and  Other 
Business. 

CONTACT:  Mr.  Gregory  McCarthy, 
Director,  Public  Affairs  and  Information, 
Telephone:  (202)  457-1700. 

Dated:  September  10, 1993. 

Bemice  J.  Carney, 

Director,  Office  of  Administration,  United 
States  Institute  of  Peace. 

IFR  Doc.  93-22534  Filed  9-10-93;  11:59  am) 
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Tues'day 
September  14,  1993 
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Part  II 


Environmental 
Protection  Agency 


40  CFR  Parts  148,  et  al. 
Land  Disposal  Restrictions  for  Newiy 
Identified  and  Listed  Hazardous  Wastes 
and  Hazardous  Soil;  Proposed  rule 
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ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Pa.'^s  148. 260, 261,  268  and 
271 

[EPA  »530-7-«3-01t,  FRL-4725-6J 

RIN  2050-nAD37 

Land  Disposal  Restrictions  for  Newty 
Identified  and  Listed  Hazafdous 
Wastes  and  Hazardous  SoU 

AGENCr.  Environmental  Protection 
Ageney  (EPA). 
ACTION:  Proposed  rule. 

SUMMARY:  EPA  is  proposing  treatment 
standards  for  the  newly  identified 
organic  toxicity  characteristic  wastes 
(except  those  managed  in  Clean  Water 
Act  (CVVA)  systems,  CVVA-equivalent 
systems,  or  Class  I  Safe  Drinking  Water 
Act  (SDWA)  injection  wells),  and 
treatment  standards  for  all  newly  listed 
coke  by-product  and  chlorotoluene 
production  wastes  that  must  be  met 
before  these  wastes  are  land  disposed. 
EPA  is  also  proposing  to  require 
ignitable  characteristic  wastes  with  a 
high  total  organic  carbon  (TOC)  content 
and  toxic  characteristic  pesticide 
wastes,  that  are  being  disposed  in  Class 
I  nonhazardous  waste  injection  wells,  to 
either  be  injected  into  a  well  that  is 
subject  to  a  no-migration  determination, 
or  be  treated  to  meet  the  LDR  treatment 
standards  prior  to  injectioa.  These 
treatment  standards  and  the  dilution 
prohibitions  for  high  T(X)  ignitables  and 
pesticides  are  being  proposed  in  order 
to  comply  with  a  proposed  consent 
decree  with  the  Environmental  Defense 
Fund.  This  proposal  also  contains 
alternative  standards  for  sot) 
contaminated  with  prohibited 
hazardous  wastes  that  will  encourage 
use  of  noncombusticni  treatment 
technologi--  in  treating  hazardous  soil. 
In  addition,  EPA  is  proposing  several 
revisions  to  previously  promulgated 
treatment  standards  and  requirements  in 
order  to  simplify  the  implementation  of 
the  land  disposal  restriction  rules, 
including  setting  "universal  treatment 
standards".  Finally,  EPA  is  proposing  to 
modify  the  hazardous  waste  recycHng 
regulations  which  will  allow 
streamlined  regulatory  decisions  to  be 
made  regarding  the  regulation  of  certain 
types  of  recycling  activities. 
DATES:  Comments  and  data  must  be 
submitted  on  or  before  Nioverober  15, 
1993. 

ADDRESSES:  The  public  must  send  an 
original  and  two  copies  of  their  written 
comments  to  EPA  RCRA  Docket  (OS- 
305),  U.S.  Environmental  Protection 
Agency.  401  M  St.,  SW.  Washington,  DC 


2046a  Place  the  Docket  Number  F-92- 
CS2P-FFFFF  on  your  comments.  The 
RCRA  Docket  is  located  in  room  2616  at 
the  above  address,  and  is  open  from  9 
am  to  4  pm  Monday  through  Friday, 
except  for  Federal  holidays.  The  pubhc 
must  make  an  appointment  to  review 
docket  materials  by  calling  (202)  260- 
9327.  The  public  may  copy  a  maximum 
of  100  pages  from  any  regulatory 
document  at  no  cost.  Additional  copies 
cost  $.15  per  page. 
FOR  FURTHER  INFORMATION  CONTACT.  For 

general  information,  contact  the  RCRA 
Hotline  at  (800)  424-9346  (toll-free)  or 
(703)  412-9810  locally.  For  technical 
information  on  treatment  standards, 
contact  the  Waste  Treatment  Branch, 
Office  of  Solid  Waste  (OS-322W).  U.S. 
Environmental  Protection  Agency,  401 
M  Street,  SW..  Washinglon.  DC.  20460, 
(703)308-8434.  For  technical 
information  on  capacity  analyses, 
contact  the  Capacity  Branch,  Office  of 
Solid  Waste  (OS-321W),  (703)308-«440. 
For  technical  information  on  Hazardous 
Waste  Recycling,  contact  the  Regtilation 
Development  Branch,  OfHce  of  SoUd 
Waste  (OS-332),  (202)260-8551. 

L  Background 

A.  Summary  of  the  Statutory  Rsquirements 
of  the  1984  Hazardous  and  Solid  Waste 
Amendments 

B.  Pollution  Prevention  Benefits 
C  Relationship  of  Developing  LDR 

Treatment  .Standards  to  Levels  Being 
Considered  ia  Hazardous  Waste 
IdentificatioB  Rule 

II.  Summary  of  Proposed  Rule 

A.  hnprowments  to  Existing  LDR  Program 

B.  Treatment  Standards  for  Toxic 
Characteristic  Wastes 

C  ProhibitioD  of  Dilution  of  High  TOC 
Ignitable  and  of  TC  Pesticide  Wastes 
Injected  into  Class  I  Deep  Wells 

D.  Treatment  Standards  for  Newly  Listed 
Wastes 

E.  Soil  Contaminated  with  Hazardous 
Waste 

F.  Compliance  Monitoring  and  NotifkatioD 

G.  Solicitation  of  Comment  Regarding 
Exclusion  of  Hazardous  Debris 

H.  Modifications  to  Hazardous  Waste 
Recycling  Regulations 

III.  Improvements  to  the  Existing  Land 

Disposal  Restrictions  Program 
A.  Proposed  Universal  Treatment 
Standards 

1.  Universal  Standards  for  Organic 
Hazardous  Constituents 

a.  Nonwastewaters 

b.  Wastewaters 

c.  Comments  on  the  Advance  Notice  of 
PropHTsed  Rulemaking 

d.  Other  Revisions  to  Existing  Treatment 
Standards 

2.  Universal  Standards  for  Metai 
Hazardous  Constituents 

a.  Nonwastewaters 

b.  Wastewaters 

c  Comments  on  the  AdvaiKe  Notice  of 
Proposed  Rulemaking 


d.  Request  for  Data 

3.  Universal  Standards  for  Cyanide 

a.  Wastewaters 

b.  Nonwastewaters 

4.  Universal  Standards  for  Petroleum 
Refining  Wastes 

5.  Universal  Standards  Will  Not  Apply  to 
F024 

B.  Incorporation  of  Newly  Listed  Wastes 
into  Lab  Packs  end  Proposed  Changes  to 
Appendices 

C  Proposed  Changes  in  the  LDR  Program 
In  Response  to  the  LDR  Roundtable 

1.  Background 

2.  Consolidated  Treatmer>t  Table 

3.  Simplified  LDR  NotiHcation 
Requirements 

4.  Demonstrating  Acceptable  Knowledge  of 
One's  Waste 

a.  Background 

b.  What  Constitutes  Acceptable 
Knowledge? 

c  When  Might  Acceptable  Knowledge  be 
Used? 

d.  Why  Provide  Evidence  to  Suppf>rt 
Acceptable  Knowledge? 

e.  How  Can  A  TSDF  Verify  Data  Supplied 
by  a  Generator? 

5.  Advance  Notice  of  Possible  Changes  to 
the  LDR  Program  Resuhing  from  the  LDR 
Roundtable 

a.  Waste  Code  Carry  Through 

l>.  Use  of  Health-Based  Levels  Versus 

Technology-Based  Levels  in  EstabUshing 

Treatment  Standards 

c.  Inconsistency  of  Standards 

d.  Capacity-Related  Issues 

e.  Generator  Knowledge 
1  Constituents 

g  Detection  Limits 
h.  Waste  Analysis  Plans  (WAPs) 
L  Paperwork 

j.  Complexity  of  the  Regulations 
IV.  Treatment  Standards  for  Toxicity 
Characteristic  Waste 

A.  The  Third  Third  Court  Decision.  The 
Emergency  Interim  Final  Rule,  and  Their 
Applicability  to  TC  Wastes 

1.  Background 

2.  Applicability  of  This  Approach  toTC 
Wastes  and  Hazardous  Soil  Covered  by 
This  Proposed  Rule 

3.  Future  Response  to  Issues  Remanded  by 
the  Court 

4.  Request  for  Comment  on  Petition  from 
Chemical  Manufacturer's  Association 
Regarding  Deep  Well  Injection  of 
Ignitable  and  Corrosive  Characteristic 
Wastes 

B.  Background 

1.  Legal  and  Policy  Backgroi<nd 

2.  Background  on  Toxicity  Characteristic 
C  T^atment  Standards  for  New  TC 

Organic  Constituents 

1.  General  Approach  for  Establishing 
Concentration-based  Treatment 
Standards 

a.  Nonwastewaters 

b.  Wastewaters 

2.  Radioactive  Mixed  Waste 

D.  Treatment  Standards  for  TC  Pesticide 
WasteslD012-D017) 

1.  Newly  Identified  Pesticide 
Nonwastewaters 

2.  Pesticide  Wastewaters 

E.  Proposed  Exemptions  for  De  Minimis 
Losses  of  TC  Wastes  and  forTC 


Laboratory  Wastes  Discharged  to  CWA 
Wastewater  Treatment 

V.  Deep  Well  Injection  Issues 

A.  Prohibition  of  Dilution  of  High  TOC 
Ignitable  and  of  TC  Pesticide  Wastes 
Injected  into  Class  I  Deep  Wells 

B.  Request  for  Conunent  on  Petition  from 
Chemical  Manufacturer's  Association 
Regarding  Deep  Well  Injection  of 
Ignitable  and  Corrosive  Characteristic 
Wastes 

VI.  Treatment  Standards  for  Newly  Listed 

Wastes 

A.  Treatment  Standards  for  Coke  By- 
product Production  Wastes 

1.  Proposed  Treatment  Standards 

2.  Potential  Futxire  Revisions  to  Treatment 
Standards  for  Existing  Coking  Wastes 
K087.  K060.  and  K035 

B.  Treatment  Standards  for  Chlorotoluenes 

VII.  Treatment  Standards  for  Hazardous  Soils 

A.  Introduction 

B.  Applicability.  Regulatory  Status  of 
Treated  Soils,  and  Deflnitions 

1.  Applicability 

2.  Regulatory  Status  of  Treated  Soils 

3.  "Contained-in"  Determinations 

4.  Definitions 

a.  Hazardous  Soil 

b.  Constituents  Subject  to  Treatment 

c.  Illegal  Contamination  of  Soil 

d.  Nonanalyzable  Constituents 

C  Proposed  Approaches  for  Establishing 
Treatment  Standards  for  Hazardous  Soils 

1.  Technology-Based  Treatment  Standards 
for  Hazardous  Soils 

a.  Range  of  Standards  With  A  "Ceiling" 
One  Order  of  Magnitude  Above  the 
Universal  Standard,  Provided  90% 
Treatment  Occurs 

b.  Range  of  Standards  With  A  "Ceiling" 
One  Order  of  Magnitude  Above  the 
Universal  Standard 

c.  Achieving  90%  Treatment  With  No 
"Ceiling" 

2.  Explanation  of  Numeric  Treatment 
Standards  for  Hazaraous  Soils 

3.  Treatment  Standards  for  Residues  from 
Soil  Treatment 

4.  Treatability  Variances 

D.  Contained-in  Determinations 

E.  Soil  Treatment  Database 

1.  Treatment  Technologies 

2.  Development  of  the  Database 

3.  Analysis  of  the  Database 

a.  Consideration  of  Innovative 
Technologies 

b.  Rationale  for  Not  Using  the 
"Traditional"  BOAT  Approach  to 
Develop  Hazardous  Soil  Treatment 
Standards 

c.  Graphical  Analysis  of  Data 

d.  Transfer  of  Proposed  Universal 
Standards  to  Constituents  without  Data 

4.  Request  for  Additional  Data  and 
Comment 

F.  Sampling  and  Analysis  Protocols— Grab 
vs.  Composite  Samples 

G.  Relationship  to  Other  Regulations  and 
Programs 

1.  RCRA  Land  Disposal  Restrictions 
Program 

a.  Existing  IDR  Treatment  Standards 

b.  Soil  Contaminated  With  Newly  Listed 
Wastes  Which  Have  Final  Treatment 
Standards 


c.  Soil  Contaminated  With  Newly  Listed 
and  Identified  Wastes  Which  Have 
Proposed  Treatment  Standards 

2.  RCRA  Corrective  Action 

3.  Voluntary  RCRA  Qeanupt 

4.  Phase  I  LX)R  '^ule:  Hazardc^us  Debris 

5.  CERCIA  as  amended  by  SARA 

6.  Soil  Contaminated  by  Uncerground 
Storage  Tank) 

•     7.  Other  Petrol?  um  Contaminated  Soil 

8.  Radioactive  Mixed  Wastet 

a.  Defmition  of  Mixed  Wastes 

b.  RCRA  Requirements 

9.  Special  Prov  sions  for  Soil  Containing 
Asbestos 

H.  Related  EPA  Activities  on  Contaminated 
Media 

1.  Contaminated  Media  Clus  er 

2.  Weathered  S  udges 

3.  EPA  Lead  Strategy 

4.  Bioremediation 

VIII.  Compliance  Monitoring  and  Notification 
A.  Compliance  Monitoring 

B.LDR  Notification 

1.  Constituents  To  Be  Included  on  the  LDR 
Notification 

2.  Management  in  Subtitle  C- Regulated 
Facilities 

3.  Potential  Management  of 
Decharacteri.-:£d  Wastes  at  a  Subtitle  D 
Waste  Management  Facility 

IX.  Further  Solicitation  of  Comment 

Regarding  Exclusion  of  Ha.zardous  Debris 
that  has  beer  Treated  by  Immobilization 
Technologies 

A.  Background 

B.  Roundtable  Discussion 
C  EPA  Investigations 

D.  Conclusions 

X.  Modifications  :o  Hazardous  Waste 

Recycling  Regulations 

A.  IntToductioc 

B.  Modificatior  of  the  Existirg  "Closed- 
Loop"  Recyc  ing  Exclusior  and  Related 
Case-Specific  Variance 

1.  Existing  "Closed-Loop"  Recycling 
Exclusion  and  Related  Var  ance 
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I.  Background 

A.  Summary  of  the  Statutory 
Requirements  of  the  1984  Hazardous 
and  Solid  Waste  Amendments 

The  Hazardous  and  Solid  Waste 
Amendments  (HSWA)  to  the  Resource 
Conservation  and  Recovery  Act  (RCRA). 
enacted  on  November  8, 1984,  largely 
prohibit  the  land  disposal  of  untreated 
hazardous  wastes.  Once  a  hazardous 
waste  is  prohibited  from  land  disposal, 
the  statute  provides  only  two  options: 
Meet  the  treatment  standard  for  the 
waste  prior  to  land  disposal,  or  dispose 
of  the  waste  in  a  land  disposal  unit  that 
has  been  found  to  satisfy  the  statutory 
no  migration  test.  The  treatment 
standards  EPA  establishes  may  be 
expressed  as  either  levels  or  methods, 
and  must  substantially  diminish  the 
toxicity  of  the  waste  or  substantially 
reduce  the  likelihood  of  migration  of 
hazardous  constituents  from  the  waste 
so  that  short-term  and  long-term  threats 
to  human  health  and  the  environment 
are  minimized.  RCRA  section 
3004{m)(l).  A  no  migration  unit  is  one 
from  which  there  will  be  no  migration 
of  hazardous  constituents  for  as  long  as 
the  waste  remains  hazardous.  RCRA 
sections  3004(d),  (e),  (g)(5).  For 
purposes  of  the  restrictions,  land 
disposal  includes  any  placement  of 
hazardous  waste  in  a  landfill,  surface 
impoundment,  waste  pile,  injection 
well,  land  treatment  facility,  salt  dome 
formation,  salt  bed  formation,  or 
underground  mine  or  cave.  RCRA 
section  3004(k).    . 
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The  land  disposal  restrictions  are 
effective  upon  promulgation.  RCRA 
section  3004(h)(1).  However,  the 
Administrator  may  f^nt  a  national 
capacity  variance  from  the  immediate 
effective  date  and  establish  a  later 
effective  date  (not  to  exceed  two  years) 
based  on  the  earliest  date  on  which 
adequate  alternative  treatment, 
recovery,  or  disposal  capwdty  which 
protects  human  health  and  the 
environment  will  be  available.  RCRA 
section  3004(h)(2).  The  Administrator 
may  also  grant  a  case-by-case  extension 
of  the  effective  date  for  up  lo  one  year, 
renewable  once  for  up  to  one  additional 
year,  when  an  applicant  successfully 
makes  certain  demonstrations.  RCRA 
section  3C  4(h)(3).  See  55  FR  22526 
dune  1, 1990)  for  a  more  detailed 
discussion  on  national  capacity 
variances  and  case-by-case  extensions. 

In  addition.  Congress  prohibited 
storage  of  any  waste  which  is  prohibited 
from  land  disposal  unless  such  storage 
is  solely  for  the  purpose  of  the 
accumulation  of  such  quantities  of 
hazardous  waste  as  are  necessary  to 
facilitate  proper  recovery,  treatment  or 
disposal.  RCRA  section  3004(j).  For 
storage  up  to  one  year,  EPA  beers  the 
burden  of  proving  that  such  storage  was 
not  solely  for  the  purpose  of 
accumulation  of  quantities  necessary  to 
facilitate  proper  recovery,  treatment  or 
disposaL  40  CFR  268.50(b).  For  storage 
beyond  one  year,  the  burden  of  proof 
shifts  to  the  generator  or  owner/operator 
of  a  treatment,  storage  or  disposal 
facility  to  demonstrate  that  such  storage 
was  solety  for  the  purpose  of 
accumulat  ^  ii  of  quantities  necessary  to 
facilitate  proper  recovery,  treatment  or 
disposal.  40  CFR  268.50(c).  The 
provision  applies,  of  course,  only  to 
storage  which  is  not  also  defined  in 
section  3004(k)  as  land  disposaL 

EPA  was  required  to  promulgate  land 
disposal  prohibilion.s  and  treatment 
standards  by  May  8, 1990  for  all  wastes 
that  were  either  listed  ^r  identified  as 
hazardous  at  the  tiooe  of  the  1984 
amendments,  a  task  EPA  completed 
within  the  statutory  timeframes.  RCR\ 
sections  3004(d),  (e),  and  (g).  EPA  is  also 
required  to  promulgate  prohibitions  and 
treatment  standards  for  wastes 
identified  or  listed  as  hazardous  after 
the  date  of  the  1984  amendments  within 
six  months  after  the  listing  or 
identification  takes  efTed  RCRA  section 
3004(g)(4).  The  Agency  did  not  meet 
this  latter  statutory  deadline.  As  a 
result,  a  su  t  was  filed  by  the 
Environmental  Defense  Fund  (EDF)  to 
compel  agency  action.  In  resp<mse  to  the 
suit,  EPA  filed  with  the  District  Court  a 
proposed  consent  decree  (not  yet 
ratified  by  the  Court)  that  would 


estabhsh  a  schedule  for  adopting 
prohibitions  and  treatment  standards  for 
newly  identified  and  Ksted  wastes.  {EDF 
V.  Beilly.  Gv.  No.  89-0598.  D.D.C) 
Treatment  standards  proposed  for  the 
TC  wastes  (including  TC  soils)  managed 
in  non-CWA>non-CWA-equivalenl/non- 
Class  1  SDVVA  well  systems,  and  newly 
listed  coke  by-product  and 
chlorotoiuene  production  wastes  are 
covered  by  this  consent  decree.  The 
final  treatment  standards  must  be 
promulgated  by  July  1994. 

None  of  the  modifications  to  the 
existing  land  disposal  restrictions  rules 
proposed  today  ara  required  by  the  EDF 
settlement.  However,  the  Agency 
believes  it  important  to  review  its 
regulations  on  a  p«riodic  basLs  and 
make  changes,  as  appropriate,  where 
such  will  improve  or  update  our 
technical  knowledge  or  improve  or 
simplify  the  implementation  of  the 
program.  In  today's  notice,  EPA  is 
proposing  to  modify  the  existing 
treatment  standards  for  soil 
contaminated  with  prohibited 
hazardous  wasMs).  is  proposing  to 
develop  a  set  of  treatment  standards 
(called  universal  standards)  that  would 
apply  to  most  hazardous  wastes,  is 
proposing  changes  to  the  requirements 
for  land  disposal  of  lab  packs  containing 
prohibited  hazardous  wastes,  and  is 
proposing  to  modify  the  paperwork 
requirements  so  as  to  simplify  the 
implementation  of  the  regulations. 

B.  Pollution  Prevention  Benefits 

EPA's  progress  over  the  years  in 
improving  environmental  quality 
through  its  media-specific  pollution 
control  programs  has  been  substantiaL 
Over  the  past  two  decades,  standard 
industrial  practice  for  pollution  control 
concentrated  to  a  large  extent  on  "end 
of  pipe"  treatment  or  land  disposal  of 
hazardous  and  non-hazardous  wastes. 
However.  EPA  realizes  that  there  are 
limits  to  how  much  environmental 
improvement  can  be  achieved  under 
these  programs  which  emphasize 
management  after  pollutants  have  been 
generated.  EPA  believes  that  eliminating 
or  reducing  discharges  and/or  emissions 
to  the  environment  through  the 
implementation  of  cost-effective  source 
reduction  and  environmentally  sound 
recycling  practices  can  provide 
additional  environmental 
improvements.  Examples  of  treatment 
standards  proposed  today  that  are  based 
on  the  performance  of  a  recovery 
technology  are  the  universal  standards 
for  metals,  which  are  based  on  the 
performance  of  high  temperature  metal 
recovery  (HTMR).  The  Agency  is 
requesting  comment  on  whether  other 
recovery  technologies  or  source 


reduction  activities  are  appropriate  as 

the  Best  Demonstrated  Availabie 
Technology  (BDATJ  for  the  wastes 
included  in  today's  proposed  rule. 

The  Agency  has  previously  outlined 
the  legal  basis  for  waste  minimization 
and  source  reduction  as  a  potential  type 
of  LDR  treatment  standard,  to  be 
available  as  an  optional  chok»  for 
persons  managing  prohibited  wastes. 
(See  56  FR  55162  (Oct.  24. 1991)  and 
Supplemental  Information  Report  pp. 
30-31  prepared  for  the  Notice  of  Dota 
Availability  (January  19. 1993).)  Briefly, 
RCRA  section  3004(m)  requires  the 
Agency  to  establish  treatment  standards 
so  that  short-term  and  long-term  threats 
to  human  health  and  the  enviroaroent 
are  minimized.  Waste  minimization  and 
source  reduction  potentially  meet  these 
criteria.  They  are  a  type  of  treatment, 
namely  "a  method,  technique,  or 
process  •  •  •  designed  to  change  the 
physical,  chemical,  or  biological 
character  or  composition  of  any 
hazardous  waste  so  as  to  neutralize  such 
waste  or  so  as  to  render  such  waste 
nonhazardous,  safer  for  transport, 
amenable  for  recovery,  amenable  for 
storage,  or  reduced  in  volume."  RCRA 
section  1004(34).  Put  another  way. 
wastes  ultimately  generated  will  be  less 
hazardous  or  reduced  in  volume  by  a 
process  designed  to  change  the 
composition  of  the  hazardous  waste 
being  generated.  Arguably,  these  process 
changes  could  apply  to  activities  prior 
to  the  generation  of  the  hazardous 
waste.  Waste  minimization  and  source 
reduction  techniques  also  potentially 
further  the  ultimate  statutory  criteria  of 
minimizing  threats  to  human  health  and 
the  environment.  The  endorsement  of 
waste  minimization  and  source 
reduction  in  the  statute  (see  RCRA 
section  1003(6))  is  a  direct  indication 
that  these  techniques  further  the 
statute's  protectiveness  objectives.  See 
S.  Rep.  No.  284,  9«th  Cong.  1st  Sess,  17 
setting  out  the  concept  of  a  preferred 
waste  management  hierarchy  in 
describing  LDR  requirements.  It  should 
also  be  noted  that  the  D.C  Cinnut  has 
recently  stated  that  one  of  the  objectives 
of  the  section  30O4  (m)  treatment 
standards  is  to  reduce  the  mass  loading 
of  hazardous  constituents.  Chemical 
Waste  Management  v.  EPA,  976  F.  2d  at 
23-6.  and  this  goal  is  perhaps  best 
served  by  waste  minimization  and 
source  reduction  techniques. 

This  is  not  to  say  that  there  are  no 
drawbacks  to  including  these 
techniques  as  a  type  of  section  3004(m) 
standard.  The  AgeiKry  would  need  to 
assess  such  factors  as  how  these 
techniques  afliect:  Production  decisions; 
waste  managepient  costs  and  other 
market  efficiencies;  development  of  new 
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technologies;  concentrations  of 
hazardous  constituents  in  the  remaining 
residues;  and,  implementation 
difficulties  noted  in  the  Supplemental 
Information  Report  in  making  a  decision 
to  specify  source  reduction  and  waste 
minimization  as  a  treatment  standard.  In 
addition,  the  Agency  may  also  need  to 
consider  the  applicability  of  the 
techniques  to  facilities  which  differ  in 
processes  used,  size,  age,  and  other 
factors. 

To  better  understand  these  tradeoffs, 
the  Agency  solicited  comments  in  the 
Sfupplemental  Information  Report  (pp. 
30-31)  on  allowing  source  reduction/ 
waste  minimization  as  an  optional  site- 
specific  means  of  satisfying  the  LDR 
treatment  standard.  EPA  is  continuing 
to  evaluate  those  comments,  and 
requests  further  comment  on  this  issue. 

On  May  1»,  1993.  the  EPA 
Administrator  announced  new  steps  to 
protect  public  health  and  the 
environment  by  encouraging  reduction 
in  the  amount  of  hazardous  wastes 
generated  in  this  country  and 
strengthening  federal  controls  governing 
hazardous  waste  incinerators  and  other 
combustion  devices.  One  of  those  steps 
involved  calling  for  a  national  review  of 
the  relative  roles  of  waste  combustion 
and  waste  reduction  in  hazardous  waste 
management.  The  Agency  is  using 
today's  proposed  rule  to  solicit 
comment  on  the  role  of  combustion  and 
waste  reduction  in  establishing  BDAT. 
In  particular,  today's  proposed  rule 
specifies  a  series  of  new  treatment 
standards  that  must  be  met  before 
hazardous  wastes  are  land  disposed. 
These  standards,  which  in  many  cases 
are  based  on  combustion  performance, 
specify  numerical  limits  which  allow 
the  use  of  any  treatment  technology,  and 
thereby  recognizes  the  appropriateness 
of  alternatives  to  combustion.  The 
Agency  specifically  solicits  comment 
and  data  on  whether  other  treatment 
technologies,  especially  recycling 
technologies,  can  achieve  these  limits.  If 
not,  the  Agency  seeks  comment  and 
data  on  whether  the  levels  should  be 
modified  so  as  to  allow  and  encourage 
the  use  of  non-combustion  treatment 
technologies.  As  an  example,  the 
proposed  standards  for  hazardous  soils 
identify  options  which  allow  slightly 
higher  levels  of  contaminants  to  remain 
in  the  treated  soil  so  that  innovative, 
non-combustion  technologies  may  be 
used.  In  keeping  with  the  call  for  a 
national  review  of  the  relative  role  of 
combustion,  the  Agency  is  soliciting 
comment  on  whether  there  are  other 
actions  that  should  be  taken  to  achieve 
a  reduction  in  waste  generation,  an 
increase  in  recycle/reuse,  or  greater  use 
of  non-combustion  technologies.  For 


example,  land  dis{>osal  restrictions  have 
previously  identif  ed  highly 
concentrated  wast  is  that  must  be  treated 
by  recovery  technologies.  Are  there 
contaminant  level  i  for  TC  organics 
above  which  reco<  ery  should  be 
required?  With  re(,ard  to  non- 
combustion  technolo^es.  the  Agency 
will  attempt  to  entourage  their  use  in 
the  LDR  program,  to  the  extent  that 
performance  of  such  technologies  satisfy 
the  requirements  of  section  3004(m). 

C.  Relationship  of  Developing  LDR 
Treatment  Standards  to  Levels  Being 
Considered  in  Hazardous  Waste 
Identification  Rule 

A  recurring  debate  throughout  EPA's 
development  of  the  land  disposal 
restrictions  has  been  whether  the  RCRA 
section  3004(m)  t^atment  standards 
should  be  techno  ogy-based  (i.e.  based 
on  performance  of  a  treatment 
technology)  or  risk-based  (i.e.  based  on 
assessment  of  risks  to  human  health  and 
the  environment  posed  by  the  waste). 
By  law,  the  treatment  standards  are  to 
result  in  destruction,  removal,  or 
immobilization  of  hazardous 
constituents  in  the  waste  "so  that  short- 
term  and  long-term  threats  to  human 
health  and  the  environment  are 
minimized."  Sec'ion  3004(m).  In 
making  this  determination,  the  Agency 
is  directed  to  take  into  account  the 
"long-term  uncertainties  associated  with 
land  disposal."  Sections  3004  (d)(1)(A). 
(e)(1)(A)  and  (g)(5)(A).  Technology- 
based  standards  achieve  the  objective  of 
minimizing  thrests  by  eliminating  as 
much  of  the  uncertainty  as-sociated  with 
disposal  of  hazardous  waste  as  possible, 
and  were  uf>held  as  legally  permissible 
for  this  reason.  Hazardous  Waste 
Treatment  Council  v.  EPA,  886  F.  2d 
355.  361-64  (D.C.  Cir.  1989).  cert, 
denied  111  S.  Ct.  139  (1990):  see  also  55 
FR  at  6642  (Febriffl^  26. 1990). 
However,  the  covirt  also  held  that 
treatment  standards  cannot  be 
established  "beyond  the  point  at  which 
there  is  no  'thxea:'  to  man  or  nature."  id. 
at  362. 

EPA  has  indic-ited  that  its  ultimate 
policy  prefereno!  is  to  establish  risk- 
based  levels  that  represent  minimize 
threat  levels  and  so  cap  the  extent  of 
hazardous  waste  treatment.  55  FR  at 
6641.  The  diflici  Ities  involved  in  this 
task,  however,  aie  formidable  and  very 
controversiaL  Th  e  technical  issues 
include  assessinfj  exposure  pathways 
other  than  migra  ion  to  ground  water, 
taking  environm  mtal  risk  into  account, 
and  developing :  dequate  toxicologicai 
information  for  tie  hazardous 
constituents  con  rolled  by  the 
hazardous  waste  program.  55  FR  at 
6642. 


EPA  is  currently  working  on  a 
rulemaking  that  will  define  hazardous 
constituent  concentration  levels  below 
which  a  waste  is  no  longer  considered 
"hazardous."  Discussions  concerning 
these  levels  are  taking  place  in  the 
context  of  the  recently  chartered  Federal 
Advisory  Committee  on  the  Hazardous 
Waste  Identification  Rule  (HWIR).  The 
Committee  chose  to  initially  discuss 
how  to  provide  greater  flexibility  for  the 
remediation  of  contamination  at 
hazardous  waste  sites.  It  has  also  begun 
discussions  by  focusing  on 
concentrations  below  which  waste 
mixtures  and  treatment  residuals  would 
no  longer  be  subject  to  the  hazardous 
waste  regulations  ("exit"  criteria),  while 
also  discussing  whether  there  is  a 
regulatory  approach  to  relatively 
quickly  bring  under  regulation  clearly 
hazardous  waste  not  now  controlled  by 
the  hazardous  waste  regulations  (an 
"entry"  rule).  To  help  address  the 
uncertainties  of  assessing  multiple 
exposure  pathways,  the  Agency  also  has 
initiated  research  to  examine  exposure 
of  humans  and  the  environment  to 
hazardous  constituents  through  a  large 
number  and  variety  of  pathways. 

Because  current  technology-based 
standards  (like  those  in  today's 
proposal)  impose  substantial  costs.  EPA 
has  asked  the  Committee  to  consider 
ways  to  reduce  the  costs  of  managing 
wastes  and  remediating  sites  under 
RCRA.  In  addition.  EPA  will  specifically 
ask  the  Committee  to  consider  by  the 
end  of  December,  whether  risk-based 
exit  criteria  could  also  serve  as 
minimize  threat  levels  to  potentially  cap 
treatment  standards  for  the  land 
disposal  restrictions.  If  the  Committee 
recommends  that  the  risk-based  exit 
criteria  approach  being  developed  could 
serve  as  caps  on  BDAT  treatment 
standards.  EPA  will  prepare  a 
supplemental  notice  to  the  current 
proposal  or  otherwise  expeditiously 
propose  such  an  approach  as  a 
complement  to  the  current  technology- 
based  standards. 

II.  Sommaiy  of  Proposed  Rale 

On  October  24. 1991,  EPA  published 
an  advance  notice  of  proposed 
rulemaking  (ANPRM)  to  solicit 
comment  on  many  aspects  of  what  is 
included  in  today's  proposed  rule. 
Comments  and  data  received  in 
response  to  the  ANPRM  have  been 
incorporated  into  this  package. 

A.  Improveraents  to  Existing  LDR 
Program 

The  land  disposal  restrictions  (LDR) 
program  has  been  in  place  for  over 
seven  years.  Because  the  Agency  was 
involved  with  promulgating  treatment 
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standards  in  time  to  meet  statutory 
deadlines,  the  program  was  not 
developed  under  optimum  conditions. 
As  a  result,  implementation  of  the  LDR 
program  may  be  quite  complex.  The 
Agency  is  considering  a  number  of 
changes  that  could  be  made  to  the  LDR 
program  to  simplify  its  implementation, 
without  sacrificing  protection  of  human 
health  and  the  environment.  In 
particular,  the  Agency  is  proposing  in 
this  notice  to  replace  the  existing 
constituent-specific/waste-specific 
standards  for  many  hazardous  wastes 
with  a  common  set  of  treatment 
standards,  referred  to  throughout  this 
proposal  as  universal  standards.  Today's 
notice  also  proposes  to  simplify  the 
requirements  for  lab  packs  containing 
hazardous  wastes,  and  to  eliminate 
some  of  the  data  items  required  on  LDR 
notifications.  Additionally,  a  clarifying 
chart  of  paperwork  requirements  and  a 
discussion  of  what  constitutes 
"acceptable  knowledge  of  the  waste"  are 
included. 

B.  Treatment  Standards  for  Toxic 
Characteristic  Wastes 

On  March  29. 1990,  EPA  promulgated 
additional  organic  constituents  and 
levels  at  which  a  waste  is  considered 
hazardous  based  on  the  characteristic  of 
toxicity  (55  PR  11798).  Because  these 
wastes  were  identified  as  hazardous 
after  the  enactment  date  of  HSWA  in 
1984,  they  are  referred  to  under  the  LDR 
program  as  "newly  identified  wastes". 
bicluded  are  wastes  identified  with  the 
codes  DO  18  through  D043  based  on  the 
toxicity  characteristic  leaching 
procedure  (TCLP).  i.e..  TC  wastes.  EPA 
is  proposing  treatment  standards  for 
each  of  these  constituents  as  part  of 
today's  rule.  In  addition,  because  wastes 
exhibiting  the  toxicity  characteristic  can 
also  contain  treatable  levels  of  other 
hazardous  constituents.  EPA  is  also 
proposing  treatment  standards  for  such 
constituents,  as  well  as  rules  on  testing 
and  monitoring  such  constituents. 
These  treatment  standards  and  rules  are 
necessary  to  implement  the  court's 
opinion  in  Chemical  Waste 
Kfanagement  v.  EPA.  976  F.  2d  2, 17- 
8  P.C.  Cir.  1992).  cert  denied  U.S. 
(April  26, 1993). 

C.  Prohibition  of  Dilution  of  High  TOC 
Ignitable  and  of  TC  Pesticide  Wastes 
Injected  into  Class  I  Deep  Wells 

In  its  September  25. 1992  ruling  on 
the  Third  Third  LDR  Rule,  the  D.C 
Cinniit  Court  remanded  the  Agency's 
determination  in  that  rule  that  allowed 
dilution  to  remove  characteristics  of 
hazardous  waste  that  are  injected  into 
Qass  I  nonhazardous  deep  injection 
wells  regulated  by  the  Safe  Drinking 


Water  Act.  The  Agency  is  continuing  to 
develop  a  response  to  the  court  ruling. 
As  part  of  that  response.  EPA  is  today 
proposing  to  prohibit  dilution  of  two 
types  of  characteristic  wastes  disposed 
in  Class  I  wells:  High  TOC  ignitable 
liquids  (DOOl)  and  halogenated 
pesticide  wastes  that  exhibit  the  toxicity 
characteristic  (D012-D017).  The  Agency 
is  proposing  this  prohibition  because  in 
each  of  the  two  cases,  treatment  is  the 
preferred  management  option;  the 
organics  in  DOOl  high  TOC  liquids  can 
be  reused,  and  D012-D017  pesticide 
wastes  contain  particularly  toxic 
constituents.  The  Agency  is  therefore 
proposing  to  require  that  these  wastes 
be  treated  before  injection  in  a  Class  I 
well,  or  that  they  be  injected  into  a  no- 
migration  well. 

D.  Treatment  Standards  for  Newly 
Listed  Wastes 

EPA  has  promulgated  a  number  of 
hazardous  waste  listings  since  the 
enactment  of  HSWA  in  1984.  referred  to 
as  "newly  listed  wastes"  under  the  LDR 
program.  This  proposed  rule  describes 
the  treatment  and/or  recycling 
technologies  identified  as  BDAT  for 
several  of  these  newly  listed  wastes,  and 
proposes  treatment  standards  based  on 
these  BDATs.  Newly  listed  wastes 
included  in  today's  proposal  are  K141- 
K145.  K147-K148,  and  K149-K151 
(coke  by-product  production  wastes  and 
chlorotoluene  wastes)  (see  40  CFR 
261.32.) 

E.  Soil  Contaminated  with  Hazardous 
Waste 

This  notice  also  proposes  new 
alternative  treatment  standards  for 
hazardous  constituents  when  they  are 
contaminating  soil  (i.e..  hazardous  soil). 
The  Agency  is  proposing  these 
alternatives  in  order  to  consider  a  full 
range  of  innovative  technologies  that  are 
available  to  treat  such  hazardous  soil.  In 
particular,  under  the  current  regulations 
and  the  "contaiped-in"  policy,  soil 
contaminated  with  hazardous  waste  is 
regulated  to  the  same  degree  as  the 
contaminating  hazardous  waste  itself, 
until  such  contamination  can  be 
separated  from  the  soil  matrix  so  that  it 
no  longer  "contains"  hazardous 
constituents.  The  numerical  treatment 
standards  for  many  of  these  hazardous 
wastes  when  they  are  not  found  in  the 
soil  matrix  is  based  on  the  performance 
of  incineration,  a  technology  not 
uniformly  appropriate  for  hazardous 
soil,  because  of  the  low  concentrations 
of  hazardous  constituents  often  found  in 
soil.  Rather,  other  technologies  may  be 
more  appropriate  for  the  treatment  of 
lightly  contaminated  hazardous  soils. 
The  Agency,  therefore,  is  proposing 


these  alternative  treatment  standards  for 
hazardous  soil  based  on  performance  of 
technologies  more  appropriate  for  soil 
treatment.  In  order  to  comply  with  the 
LDR's,  hazardous  soil  would  have  to  be 
treated  either  to  meet  the  standards  for 
the  hazardous  waste  contaminating  the 
soil,  or  the  alternative  treatment 
standards  proposed  in  this  notice. 
The  Agency  is  proposing  three 
different  approaches  to  develop 
alternative  technology-based  treatment 
standards  for  soils.  Under  these 
approaches,  the  universal  treatment 
standards  (discussed  in  section  III.A  of 
this  preamble)  are  proposed  for  soil  as 
"base"  standards.  Each  approach  allows 
for  treatment  to  levels  above  the 
universal  standards  and  differ  primarily 
in  the  extent  of  treatment  reouired. 

Under  the  first  approach,  tiie  Agency 
is  proposing  a  range  of  standards  with 
a  "ceiling"  one  order  of  magnitude 
above  the  universal  standard,  provided 
90%  treatment  of  each  constituent 
subject  to  treatment  is  achieved.  The 
second  approach  is  a  variation  of  the 
first,  in  that  the  Agency  is  proposing  a 
range  of  standards  with  a  "ceiling"  one 
order  of  magnitude  above  the  universal 
standard;  however,  there  is  no 
requirement  that  90%  reduction  occur. 
The  third  approach  proposes  an 
unlimited  range  of  values  above  the 
universal  standard  provided  90% 
treatment  is  attained  (i.e..  there  would 
be  no  "ceiling"  value)  unless  90% 
treatment  would  treat  the  waste  to  a 
level  below  the  universal  treatment 
standards.  If  such  a  level  would  be 
achieved  through  90%  treatment,  the 
universal  treatment  standards  would  be 
met. 

The  Agency  is  proposing  that  these 
approaches  would  apply  to  all 
hazardous  soils  regardless  of  the  type  of 
contaminating  hazardous  waste.  That  is 
to  say.  the  proposed  approaches  would 
apply  to  soils  contaminated  with  listed 
hazardous  wastes,  soils  displaying  the 
toxicity  characteristic,  and  soils 
displaying  the  characteristic  of 
ignitability.  corrosivity.  or  reactivity. 

F.  Compliance  Monitoring  and 
Notification 

In  the  May  24, 1993  interim  final  rule 
(58  FR  29872),  the  Agency  adopted  an 
approach  that  allowed  facilities 
handling  ignitable  or  corrosive  waste  to 
monitor  for  additional  hazardous 
constituents  "reasonably  expected  to  be 
present".  The  determination  of 
"reasonably  expected  to  be  present" 
could  be  based  on  knowledge  of  the  raw 
materials,  process,  and  potential 
reaction  products,  or  the  results  of  a 
one-time  analysis  for  the  entire  list  of 
constituents  subject  to  treatment.  The 


Agency  noted  that  this  approecb  would 
not  necessarily  be  taken  in  the  future 
when  the  remanded  rules  were 
addressed.  The  Agency  is  therefore 
taking  caaunents  in  today's  proposed 
rule  on  options  for  nodifymg  this 
approach. 

EPA  is  also  soliciting  comment  on 
hovw  to  limit  monitoring  for  those 
constitueitts  subject  to  treatment  in  TC 
wastes  and  hazardous  soil  in  subtitle  C- 
regulated  facilities,  in  subtitle  D 
facilities,  and  at  CERCLA  or  RCRA 
remediation  sites. 

G.  SoUcitatioa  of  Comments  Regarding 
Exclusion  of  Haxardous  Debris 

In  ^s  proposal,  the  Agency  is 
soliciting  data  to  demonstrate  whether 
immobilized  hazardous  debris  (if  treated 
properly)  should  be  excluded  from 
subtitle  C  control.  This  proposal 
describes  a  number  of  activities  related 
to  this  isso9  which  the  Agency 
undertook  after  the  promulgation  of  the 
land  disposal  restrictions  for  hazardous 
debris  on  August  18, 1992. 

H.  Modifications  to  Hazardous  Waste 
Recycling  Regulations 

The  Agency  is  also  proposing 
modifications  to  the  current  regulatory 
framework  to  the  definition  of  soHd 
waste  that,  if  promulgated,  would 
modify  the  regulation  of  hazardous 
waste  recycling  by  providing 
streamlined  mechanisms  that  would 
encourage  environmentally  protective 
recycling  of  specific  wastestreams.  The 
Agency  is  looking  at  the  definition  of 
solid  waste  in  a  broader  sense,  and 
plans  to  consider  broader  changes  at  a 
later  date.  Today's  modifications  will, 
however,  allow  environmentally 
beneficial  recjrcling  operations  to 
continue  without  the  regulatory 
im pediments  imposed  by  fiill  RC3tA 
subtitle  C  requirements,  hi  turn,  this 
will  allow  EPA  and  the  states  to 
streamline  their  efforts  and  better  focus 
on  operations  that  are  part  of  the 
nation's  waste  disposal  problem,  rather 
than  on  those  that  are  not,  while  the 
Agency  continues  to  hrok  at  the  overall 
defmition. 

These  modifications  will  broaden  the 
§  261.2(eKl)Tiii7  "closed-loop**  recycling, 
exclusion  from  the  definition  of  solid 
waste  such  that  the  residues  of  a 
secondary  process  (in  addition  to 
residues  of  a  primazy  process,  a& 
currently  allowedl  are  excluded  from 
beiiig.a  solid  waste  ifthey  are  reinserted 
into  the  process  without  prior 
reclamation  (and  also  similarly  broaden 
the  related  §  2G0.3(3(b\  variance  for 
materials  that  are  reclaimed  prior  to 
reinsertion). 


The  proposed  nodificytions  are 
based,  in  part,  or  two  relatively  recent 
Court  opiniois  {American  Petmleam 
Institutes.  EPA.  M)6  F.  2d  726  (D.C.  Gr. 
1990)  (API)  and  American  Mining 
Congress  v.  EPA.  907  F.  2d  1179  (D.C. 
Cir.  1990)  (AMC  3))  which  indicate  that 
the  Agency  has  S'lme  discretion  to 
consider  the  manner  in  which  a 
secondary  material  is  managed  in 
determining  RCR  ^  jurisdiction  {i.e., 
RCRA  jurisdictio  1  may  be  determined, 
at  least  in  part,  b^-  consideration  of 
whether  the  material  is  part  of  the  waste 
management  proMem,  as  indicated  by 
the  potential  for  the  material  to  pose  a 
hazard  to  human  health  and  the 
environment  when  recycled). 

III.  lanprBTcmenti  to  the  gxiating  Land 
Disposal  Restrict!  oas  Prigram 


A.  Proposed  Universal  Treatment 
Standards 

Facilities  that  tieat  and  land  dispose 
hazardous  wastes  typically  must  comply 
with  the  LDB  tiea  meat  standards  t^^t 
have  been  established fcr many  diSerent 
listed  and  charact  mstk  hazardous 
waste  codes,  bi  some  cases,  a 
constituent  regula  :ed  un  ler  the 
treatment  standar*  I  for  one  waste  may 
also  be  a  constitue  nt  regulated  under  the 
treatment  standanl  for  another  waste. 
These  two  treatment  standards  may  be 
different  concentr.ition  levels.  Such 
differences  in  con(»ntration  limits  for 
the  same  constituent  may  cause 
confusion  to  the  regulated  comnranity 
and  to  enforcement  personnel. 

In  an  effort  to  siinpKfy  and  streamline 
the  LDR  program,  he  Agency 
investigated  the  possibility  of 
establishing  a  concentration  linrit  for 
each  constituent  ti-at  would  be  its 
treatment  standard,  regardless  of  the 
hazardous  waste  ir.  which  it  was 
present.  This  concept  of  establishing 
consistent  concent  ation  limits  on  a 
constituent-by-con stitu&nt  basis  is  being 
referred  to  as  estab!  ishing  "universal" 
treatment  standards- 
Universal  tieatmont  standards  are 
being  proposed  in  tiis  notice  for  organic 
and  metal  constitue  nts — one  set  for 
wastewaters  and  a  c'ifTerent  set  for 
nonwastewaters — tliat  would  replace 
most  existing  limits  in  previously 
promulgated  treatm  >nt  s  andards  for 
listed  hazardous  wa  stes.  Fbese 
proposed  uiuveisal  ;taodards  would  not 
apply,  however,  to  \#astes  for  which  the 
Agency  has  gfevioudy  promulgated 
treatment  standards  expressed  as  a 
required  method  of  treatment  (see  40 
CFR26&42)> 

EPA  is  also  propoting  that  the 
universal  treatment  :landards  would  not 
apply  to  F024,  for  reasons  that  are 


discussed  later  in  this  section  of  the 
preamble.  EPA  requests  comment  on 
whether  the  universal  treatment 
standards  should  also  apply  to  F024. 
EPA  also  requests  comment  on  whether 
there  are  other  wastes  or  groups  of  waste 
for  which  the  universal  treatment 
standards  should  not  apply. 

The  primary  goal  of  establishing 
universal  standards  is  to  provide 
technically  consistent  and  equitable 
standards  that  simplify  owner/operator 
compliance,  as  well  as  enforcement  and 
compliance  monitoring  efforts.  Another 
potential  advantage  is  that  the  universal 
standards  would  provide  the  regulated 
commimity  with  consistent  constituent- 
by-constituent  concentration  goals  for 
which  the  facility  can  direct  waste 
minimization  investigations. 
Furthermore,  universal  standards  could 
serve  as  a  performance  benchmark  for 
developing  alternative  treatment 
technologies. 

The  universal  standards  will  be 
particulariy  helpfol  in  treating  and 
measuring  compliance  when  several 
listed  wastes  have  been  mixed  together 
that  contain  the  same  constituent  of 
concern,  but  under  the  present  system 
have  different  concentration  limits. 
Wastes  that  are  amenable  to  treatment 
by  the  same  technologies  are  often 
appropriately  commingled  prior  to 
treatment  and  recovery.  Since  under 
universal  standards  the  constituent  of 
concern  would  have  the  same 
concentration  limit  no  matter  what 
listed  waste  code  it  is  in.  the  need  to 
determine  and  achieve  different 
concentration  limits  would  be 
eliminated.  The  development  of 
universal  standards  is  not  intended, 
however,  to  modify  current  restrictions 
on  the  commingling  of  incompatible 
wastes,  im[>ermissible  switching  of 
treatability  groups,  or  impermissible 
dilution.  "The  Agency  is  not  reopening 
these  issues  for  comment 

Universal  treatment  standards  would 
also  provide  EPA  with  a  mprhAnjsm  to 
streamline  the  development  of  treatment 
standards  for  foture  hazardous  waste 
listings.  In  most  cases,  it  could  be 
assumed  that  the  constituents  in  newly 
listed  wastes,  would  be  subject  to  the 
universal  standards.  Facilities  could 
then  challeagB  these  assumptions  (if 
warranted)  during  the  rulemaking  for 
the  waste  listing.  EPA  solicits  comment 
on  the  advantages  and  disadvantages  of 
developing  universal  treatment 
standards,. 

EPA  is  proposing  umvecsal  standards 
for  over  200  constituents.  This  accounto 
for  all  of  the  oiganics  and  metals  that 
can  be  analysed  consistently  in 
treatment  residuals  and  thai  have  been 
regulated  in  previously-promulgated 
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trealment  standards.  The  Agency  is 
proposing  that  the  generator  or  owner/ 
operator  would  not  have  to  analyze  for 
all  constituents  in  the  BOAT  list  (See 
the  BDAT  list  at  •Guidebook  for  Quality 
Assurance/Quality  Control  Procedures 
for  Submission  of  Data  for  the  Land 
Disposal  Restrictions  Program."  July  3. 
1991.  p.  8-15  in  the  do<:ket  for  this 
rule.)  Rather,  it  would  only  be  necessary 
to  analyze  for  those  regulated 
constituents  in  the  listed  wastes  that  are 
being  treated. 

1.  Universal  Standards  for  Organic 
Hazardous  Constituents 

a.  Nonwastewaters.  The  majority  of 
the  existing  nonwastewater  treatment 
standards  for  organics  have  been 
established  based  on  data  from  some 
form  of  thermal  destruction,  typically 
incineration.  This  is  due  to  the  Agency's 
decision  to  establish  methods  of 
treatment  instead  of  risk-based  levels 
and  the  ability  of  thermal  devices  to 
destroy  organics  to  levels  at  or  near  the 
detection  limit  (as  measured  in  the  ash). 
In  fact,  incineration  has  been 
determined  to  be  BDAT  for  most  of  the 
wastes  containing  organics  (i.e.,  most  of 
the  treatment  standards  for  organic 
hazardous  constituents  are  based  on  the 
performance  of  incineration.) 
Nevertheless,  the  Agency  believes  that 
other  treatment  technologies,  including 
lower  cost  innovative  technologies,  can 
also  meet  these  standards.  In  fact,  the 
Agency  has  data  on  the  treatment  of 
these  constituents  by  innovative 
technologies  (technologies  other  than 
incineration,  such  as  solvent  extraction, 
thermal  desorption)  that  support  the 
levels  being  proposed  today.  However, 
the  Agency  specifically  solicits 
comment  as  to  what  extent  innovative 
technologies  can  meet  the  standards 
proposed  today. 

In  establishing  treatment  standards  in 
the  First.  Second  and  Third  Third 
rulemakings,  the  Agency  had  varying 
amounts  of  treatment  data;  many  of  the 
existing  nonwastewater  treatment 
standards  were  established  based  on  the 
transfer  of  thermal  treatment  data  from 
similar  waste.  Because  the  number  of 
organic  constituents  in  existing 
treatment  standards  is  so  large,  EPA 
arranged  them  into  thirteen  treatability 
groups  based  on  similarities  in 
chemistry,  structure,  usage,  ease  of 
treatability,  detection  limits,  and  waste 
generation  patterns  (many  of  these 
groups  are  based  on  treatability  groups 
used  to  establish  treatment  standards  in 
previous  rulemakings.)  These 
treatability  groups  are  Chlorinated 
Volatiles.  Organo-Bromines. 
Chlorobenzenes.  PCBs  and  Dioxins. 
Chlorinated  Pesticides,  Chlorinated 


Phenolics  and  Derivatives, 
Nonchlorinated  Phenolics.  Phthalates. 
Oxygenated  Hydrocarbons.  Polynuclear 
Aromatic  Hydrocarbons.  Aromatic 
Hydrocarbons,  Organo-Sulfur 
Pesticides,  and  Organo-Nitrogen 
Compounds. 

The  Agency  examined  all  trealment 
data  available  for  each  treatability 
group.  Because  the  constituents  within 
each  treatability  group  are  generally 
treated  by  the  same  technology,  patterns 
of  similar  treatment  levels  exist  within 
each  group.  In  some  cases,  however, 
there  are  constituents  in  the  group  that 
are  either  hard  to  treat  or  hard  to  detect. 
These  are  the  constituents  that  tend  to 
have  higher  treatment  standards.  The 
data  used  to  establish  the  treatment 
levels  were  reviewed  and  the  process 
refined,  to  ensure  that  the  data  that  was 
used  was  the  most  appropriate  for  each 
constituent.  Treatment  performance 
data  for  wastes  for  which  universal 
standards  will  not  apply  were  removed 
from  consideration.  (See  later  section  on 
waste  codes  for  which  universal 
standards  will  not  apply.) 

The  treatment  performance  data  were 
further  examined  to  determine  trends 
within  each  treatability  group.  These 
trends  might  have  included  transfers  of 
data  from  sjiecific  constituents,  similar 
treatment  standards,  and  use  of 
performance  data  from  the  same 
treatment  test.  In  general,  the  treatment 
standards  for  the  constituents  within  a 
treatability  group  were  comparable  in 
magnitude.  Numbers  higher  than  the 
majority  of  treatment  standards 
normally  indicated  a  waste  harder  to 
treat  or  analyze. 

Universal  standards  were  chosen  on  a 
constituent-by-constituent  basis  and  are 
included  in  a  table  later  in  this  section. 
The  derivation  of  these  standards  is 
based  on  a  number  of  factors.  The 
Agency  first  considered  performance 
data  (i.e..  the  matrix  spike  recovery  data 
and  detection  limit)  transferred  from  the 
same  constituent.  If  this  was  not 
possible,  the  Agency  considered 
performance  data  (i.e.,  the  matrix  spike 
recovery  data)  from  a  constituent  in  the 
same  treatability  group.  The  Agency 
also  preferred  to  use  a  matrix  spike 
recovery  value  based  on  actual  recovery 
rather  than  an  average  value.  In 
addition,  the  detection  limit  data  for  the 
constituent  were  reviewed  to  see  if  the 
detection  limit  was  reasonable  and  if  it 
could  be  reasonably  expected  to  be 
achieved— that  is.  after  the  universal 
standard  was  determined  for  a 
constituent,  the  value  was  compared  to 
the  detection  limits  used  in  the 
development  of  the  existing  treatment 
standards  to  see  if  other  waste  codes 
could  be  treated  to  meet  the  universal 


standard.  (See  the  background 
document  for  universal  standards  for 
more  information  on  the  development  of 
these  standards.) 

In  the  Third  Third  rulemaking,  the 
Agency  received  comment  that  some  of 
the  treatment  standards  being 
promulgated  at  that  time  were  too  low 
to  detect.  In  response,  after  reviewing 
the  submitted  data,  the  Agency  decided 
as  an  interim  measure  that  if 
incineration  (the  technology  on  which 
the  standards  in  question  were  based) 
was  used  to  achieve  a  "non-detect" 
level,  and  if  that  "non-detect"  level  was 
within  an  order  of  magnitude  of  the 
promulgated  standard,  it  was 
considered  to  be  in  compliance  with  the 
treatment  standard  (see  40  CFR 
268.43(c).)  Because  EPA  is  proposing 
that  those  treatment  standards 
promulgated  in  the  Third  Third  rule  be 
revised  based  on  the  universal 
standards,  the  Agency  is  soliciting 
comment  on  the  continued  need  for 
such  a  policy.  An  alternative  would  be 
if  the  facility  measures  compliance  with 
the  universal  standards  and  detects  at 
least  one  constituent  at  or  below  the 
universal  standard  within  each 
treatability  group,  then  any  non-detects 
above  the  universal  standards  within 
that  treatability  group  would  be 
considered  to  be  in  compliance.  In  such 
cases,  waste  analysis  plans  could  be 
modified  to  reflect  monitoring  for 
certain  constituents  within  each 
treatability  group  that  do  not  have 
detection  level  problems. 

b.  Wastewaters.  The  proposed 
universal  standards  for  wastewaters  are 
taken  primarily  from  the  treatment 
standards  promulgated  for  F039 — multi- 
source  leachate,  and  are  included  in  a 
table  later  in  this  section.  These  existing 
treatment  standards  for  organic 
constituents  in  wastewaters  were  based 
on  a  variety  of  conventional  wastewater 
treatment  technologies.  Information 
about  these  treatment  standards  can  be 
found  in  the  background  document  in 
the  RCRA  docket. 

c.  Comments  on  the  Advance  Notice 
of  Proposed  Rulemaking.  Most 
commenters  to  the  Advance  Notice  of 
Proposed  Rulemaking  supported  the 
establishment  of  universal  standards  for 
organic  wastes.  However,  several 
disagreed  with  the  approach.  In 
particular,  several  commenters  were 
concerned  that  they  would  have  to 
analyze  the  entire  BDAT  list  for  each 
waste  to  measure  compliance  with  the 
universal  standards.  As  indicated  earlier 
in  this  section,  a  treater  would  only 
have  to  analyze  for  those  constituents 
regulated  in  the  listed  wastes  being 
treated. 


Several  commenters  supported  the 
idea  of  universal  treatment  standards  for 
simplicity,  but  thought  that  these 
numbers  should  be  health-based  and  not 
below  the  TC  levels.  EPA's  historic 
position,  echoed  by  the  D.C.  Circuit  in 
HWTCv.  EPA.  886  F.2d  355.  362  (D.C. 
Cir.  1989)  cert,  denied  111  S.  Ct.  139 
(1990).  is  that  characteristic  levels  for 
toxic  wastes  do  not  minimize  the  threats 
these  wastes  may  pose.  EPA  is 
considering  whether  to  establish  risk- 
based  levels  as  part  of  the  Hazardous 
Waste  Identification  Rule  (HWIR) 
currently  being  developed.  Depending 
on  how  this  effort  evolves  and  based  on 
available  data,  these  levels  may  be 
equal,  lower,  or  higher  than  LDR 
treatment  levels. 

A  few  commenters  argued  that  they 
did  not  like  the  idea  of  universal 
treatment  standards  for  organics.  One 
commenter  stated  that  in  order  for  EPA 
to  establish  universal  standards,  the 
Agency  would  have  to  adopt  the  highest 
treatment  standard  for  any  constituent 
to  ensure  that  all  wastes  can  be  treated 
to  conform  with  the  standard.  The 
commenter  argued  that  there  is  a  range 
of  variation  among  specific  standards 
for  identical  organic  constituents  in 
different  wastes.  The  commenter 
indicated  that  the  main  reasons  for  these 
differences  are  the  wide  variety  of 
matrices  treated. 

The  Agency  does  not  believe  that  the 
variety  in  organic  treatment  standards  is 
the  result  of  treating  different  matrices. 
The  variety  results  chiefly  from  different 
detection  limits  used  in  developing  the 
standards.  For  example,  analytical 
laboratories  have  different  levels  of 
accuracy  for  reporting  detection  limits, 
and  most  of  the  organic  treatment 
standards  are  based  on  detection  limits. 
Furthermore,  when  developing 
universal  standards,  the  Agency 
reviewed  all  treatment  data  to  assure 
that  the  standard  could  be  met  by  well- 
operated,  well-designed  treatment  units 
appropriate  for  these  types  of  wastes. 

Several  commenters  stated  that 
universal  treatment  standards  were  not 
supported  by  available  treatment  data 
for  organics.  The  Agency  disagrees  with 
this  comment.  In  fact,  the  organic 
universal  standards  were  developed 
using  only  available  treatment  data. 

In  summary.  EPA  believes  it  is 
appropriate  to  develop  universal 
treatment  standards  and  that  for 
nonwastewaters  to  base  the  standards 
.on  incineration  because  it  is  a  matrix- 
independent  technology  that  reduces 
the  amount  of  material  ultimately  sent 
to  land  disposal  and  it  destroys  the 
organic  hazardous  constituents. 
However,  the  proposed  levels  would  not 
be  technology  forcing  since  available 


data  indicate  that,  d(  pending  on  the 
concentration  of  the  constituent,  other 
technologies,  includ  ng  innovative 
technologies  (i.e.,  so  vent  extraction, 
thermal  Resorption)  :an  achieve  the 
proposed  universal  treatment  standards 
in  the  wide  variety  o '  nonwastewater 
matrices.  The  Agenc  '  specifically 
solicits  comment  on  his  f>oint. 

d.  Other  Revisions  to  Existing 
Treatment  Standard: .  The  Agency  is 
today  soliciting  comrient  on  whether 
we  should  regulate  ir  dividual  aroclors. 
or  total  PCBs.  EPA  is  proposing  as 
alternatives  two  different  sets  of 
standards  for  both  w{  stewater  and 
nonwastewater  forms  of  PCBs.  In  one 
set.  the  treatment  standard  is  a  single 
number  representing  the  sum  of  all 
individual  aroclor  co  icentrations.  In  the 
other  set,  each  aroclo"  has  its  individual 
treatment  standard.  Tatal  PCBs.  which 
include  seven  aroclors,  represent 
hundreds  of  isomers  of  polychlorinated 
biphenyls.  This  apprcach  would  be 
consistent  with  the  regulations  of  other 
EPA  offices,  such  as  tiose  promulgated 
pursuant  to  the  Toxic  Substance  Control 
Act  (TSCA).  This  app  -each  would  also 
eliminate  any  analytic  al  difficulties  in 
quantifying  each  of  th ;  individual 
aroclors.  The  current  regulations 
addressing  individual  aroclors  require  a 
pattern  recognition  of  the  gas 
chromatograph.  whid  is  often  difTicuh 
to  differentiate.  Furtht^rmore.  regulation 
of  individual  aroclors  may  be  difficult 
for  wastes  subject  to  d  ^gradation  or 
treatment.  EPA  would  recommend  SW- 
846  methods  8080  or  J  081  (which  use 
a  gas  chromatograph/electron  capture 
detector)  for  measurement  of  total  PCBs. 

The  Agency  is  proposing  to  regulate 
the  sum  of  several  constituents  for 
xylenes  in  both  wastewaters  and 
nonwastewaters.  The  three  xylenes 
included  on  the  BDAT  list  of  hazardous 
constituents  are  ortho-.  meta-,  and  para- 
xylene.  These  constituents  are  proposed 
to  be  regulated  as  a  sum  in  the  universal 
standards  because  meta-  and  para- 
isomers  co-elute  in  gas  chromatograph 
analysis.  Two  methods  exist  in  SW-846 
for  the  measurement  of  total  xylenes: 
8020  and  8240.  Methoc  8020  detects 
xylenes  using  a  photoionizetion  detector 
and  8240  uses  a  mass  soectrometer. 
Total  xylenes  concentration  is 
determined  from  the  acdition  of  the 
ortho-xylene  concentra  ion  and  the 
meta-para-xylene  conct  ntration. 

Adaitionally,  EPA  is  proposing  to 
regulate  two  pairs  of  analytically 
problematic  constituents, 
benzo(b)fluoranthene/ 
benzo(k)fluoranthene  aiid 
diphenylamine/diphenylnitrosamine 
with  a  single  wastewater  and 
nonwastewater  number  for  each  pair 


Proposed  Universal  Treatment 
Standards  for  Organics 

(Nonwastewatefsj 


Regulated  constituenl 


Acetooe  

Acetophefyxie  

Acenaphltialene 

Acenaptt>ene  

2-Acetylamino(kiorene 

Aldnn  

Anihne 

Anttwacene  .„ 

Arockx  1016  

Aroclor  1221  

Arockx  1232  

Aroclor  1242  „ 

Aroclor  1248  

Aroclor  1254  

Aroclor  1260  

Acrylorvtrile 

alpha-BHC 

beta-BHC _ 

detta-BHC  „ 

gamma-BHC 

Berual  chtoncte 

Benzene  

Ben2(a)anthracene 

Beruo(a)pyrer»  

Benzo(b)fluorantt>ene 

Beruo(k)nuofanthene  

Ben2o<g,h,i>perylene  

Bis-(2-ettiyltiexyl)  pWt^alate  .... 

Bfomodtchlonxnettiane  

BrofTX)meJf»ane    (mettiyl    Ixo- 

niKJe)  

4-Bromophenyl  phenyl  ett>er  .. 

rvButarx))  

Butyl  benzyl  phthalate 

2-sec-ButyW,6-dff»rtrophenol .. 

Cartxyi  disutftde  

Cartx>n  tetrachlonde 

Ct>lor(Jar>e  

p-Chloroarvltne  

Chlorobenzene  

CWorodtbromomethane 

Ctiloroett«rte  

t>is-(2-Chk)roethoxy)  mettiane 

bis-(2-CWofoethyl)  ett>er 

bts-(2-Chlorotsopropyl)  ettier  .. 

p-Chloro-nvcresol 

Chlorolorm 

Ctik)rometf«r>e 

2-Chloronaphttialer)e 

2-Chlorophenol  

3-Ctiloropropene 

Chrysene  

Cresol(m-  and  p-)  

o-Cresol  „ 

Cyctohexanone 

Drbenz(a.h)-anttiracene 

1 ,2-DlbrorTX)-3-Ct>loropf  opane 
1 ,2-DJbromoett«r>e    (Ettiylene 

dibfomtde)  

Dtbfomon>ethane 

nrvDtctilorobenzene  

o-Dtchlorobenzene  

p-DchlOfobenzene  

1.1-Dtctiloroethane  


Maximum  for 

any  grab 

saniple 


total  conv 
position  (mgl 


160 
9.7 
3.4 
3.4 
140 
0.066 

14 
3.4 
0.92 
0.92 
0.92 
0.92 
0.92 
1.8 
1.8 

84 
0.066 
0.066 
0.066 
0.066 
6.0 

10 
3.4 
3.4 

*6.8 

'6.8 
1.8 

28 

15 

15 
15 

2.6 
28 

2.5 

4.81 

6.0 

0.26 
16 

6.0 
15 

6.0 

72 

6.0 

7.2 
14 

6.0 
30 

5.6 

5.7 
30 

3.4 

3.2 

5.6 

0.75 

82 
15 

15 
15 

6.0 

6.0 

6.0 

6.0 


1 
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Proposed  Unwersal  TREATidewT 
Standards  for  Or6an»c&— Con- 
tinued 

(Nonwastewatefs) 


Regutaled  constituent 


l^-Oi(*kxoett>ane  

2.4-OicNoropheno(  ...„ 

2.6-Di(Moroph«nol  

2,4-Dchtofopheno)iyacetic 

acN)  - 

04)'-DDD _ 

p^-ODD 

Oi>'-O0E  ._ _ - 

p^-OOE  _ 

o^-DDT  

p.?--©©!  .". _ 

Dtc»i»ofodifhx)fomett»ne 

1,1-Dicrilofoetnytene 

trans- 1  ^-Dehloroethylene  ... 

1  ^-OtcMofopKipane 

cw-i.S-DichJofopfopene  

trans- 1 .3-Dichloro(>ropene 

Dt6Wiin  ™ 

DietHy*  phthalate 

2,4-DwTethyl  pfieno*  ._ 

Dtmethyl  phthatete _.. 

1 ,4-Din*troben2ene  ~. 

4.6-D»i«tfO-o-cre30» 

2,4-Ootropheno*  ~ 

2.4-Oinrtrotoluene  

2.6-Din(trototuene  

Di-n-t>oryl  pnthalaf©  — 

Dt-n-octyl  pnttiatete 

Dhn-propylnrtrotoamme  

1,4-DKnane — 

Dtphenytamine 

Dipf^enylnitrosafrane 

D<sulto*on 

Endosurtan  I  — _ _ 

Endoeurtan  II  ._ _. 

Endosuttan  suttaM 

Endnn  _ 

Endnn  aldehyde  

Etty  acetate 

Etrryl  benzene 

Ethyl  etner  

Ethyl  methacrytete 

Fampnuf  

Fiuofantnene 

Ruorene  

HeptocWor  

HeptactMor  epoxide  

Hesachlofobenzene 

HeaacMorobutadiene 

HexacNorocyclopentadiene  . 
He«ct>>ofocliDenio-furans  .... 
HeiacNorodabefizo-p-dnuns 

He«achtoroethane  

He)lac^kxopropene 

icieno4i^,3-cd)pyTene 

kxlomethane 

isobutanol 

Isodnn — 

Isosalrole 

Kepore  

Met^acrylonithle  

Mettiano< 

MeOiapynlene 


Mammumlof 

any  grab 

sanipto 


total  conv 

position  (m^ 

kg) 


6.0 
f4 
V4 

to 

e.007 

0.007 

a067 

0.087 

0.087 

0087 

75 

6.0 

30 

t8 

to 

t8 
0.13 
28 
M 
28 

2.3 
180 
l«0 
U» 
28 
28 
28 
U 
tTO 
»t3 
»13 
6.2 
0.066 

at3 
ai3 

0.73 

0.13 

33 

10 

180 

>80 

15 

3i4 

&4 

a066 

0066 
M) 

&6 

2.4 

aooi 

OlOOI 
3D 
30 

3.4 
66 
tTO 

Oi»6 

2.6 

aid 

»4 
OJS 
1.5 


Proposed  Untvcrsai  TReATM£^fr 
Standards  tor  Organics— Con- 
tinued 

(Nonwaslevifater^ 


Regutated  constitueni 


MothoxycNof  

3-MethytcNoantfifene 

4.4-Methylene-tM-(2- 

chtofoamine)  — 

Mettiytene  Chtonde 

Metrtyl  athyi  ketone  .' 

Methyl  oobutyl  ketone 

Meltiyl  meitkacryiate 

Methyl  Parathton 

Naphthalene  

o-NitFoanil»ne  _ ~ 

p-Nrtioamlme  _ 

Nitrobenzene  ~ - 

5-NrtTo-o-toluKlne  - 

o-Nflrophenot 

p-M»tTophenol   ._ _ 

N-Njtfos<xiethy»aiT»ne 

N-Nrtroso-dhn-touttyamne 

N-Nitrosoniethy<eirtytan«ne  ... 

W-Nrtroson»fphotwte 

N-Nitrosopipenrtne 

N-Nitrosopyrroiidtne 

Parattiton  

PentacMofObenzene 

Peniachkxodlbenzo-turans  .... 
PentacntofocJibenzo-p-dtoxms 

Pentachioroethane  

Pentachtofonitrobergene 

Pentachtwophenot 

Phenacetw 

Phenanthiene 

Pttenot  _ 

Phome 


Majumumtot 

any  grab 

sanipte 


total  conv- 

position  (mg^ 

kg) 


Phthalic  anhydride 

Propanenttnie 

l^onamKle _~_ — 

Pyrene  

Pyndwe 

Safrote 

Sivex  (2.4.5-TP) 

2.4,5-T  _ 

t  ^,4.5-Tetrachtorobenzene  .. 

Tetrachiorodftenzo-turans 

Tetrachtofodibenzo-p-dk«ins 

1,1,1  ^-Tetrachtofoethane  

1,1.2,2-Tetrachioroettttne  

Tetractitoroethytene 

2.3.4.6-Tefrachtorot»ewoi  — 

Toluene 

Toxapherw  ..„ 

1 ,2,4-Tnchlofoberuene 

1,1,1-Tnchloroethane  

1,1,2-Trichkxoethane  

Trk:hk5roethylene  

2,4,5-Tnchtofophenol 

2,4,6-TrichJofophenol 

1 .2,3-Tnchtoropf opane  — 

1.1.2-Trichk)fO-1 ,2,2- 

trilluofoethane 

Vmyl  chloode  .... 
Xytene<s)  


018 
t5 

30 
30 
36 
33 
160 

4.6 

5.6 
14 
28 
14 
28 
t3 
29 
28 
17 

2.3 

2.3 
36 
36 

4.6 
10 

aooi 

O.0O1 

6 

4.8 

7.4 
18 

&6 

&2 

4.6 
28 
360 

1.5 

8.2 
16 
22 

7.9 

7.9 
14 

0.001 

aooi 

6.0 

6.0 

6.0 

7.4 
10 

2.6 
19 

6.0 

6.0 

6.0 

7.4 

7.4 
30 

30 
6.0 
330 


Proposed  Umversa*.  Treatment 
Standards  for  Orgamcs— Con- 
tinued 

(KoraMMtewalers) 


Regulatad  constitueni 


Total  PC8s 


Maximum  lo* 
any  grab 

san>^ 


total  com- 
position tfna' 
k9) 


10 


'  This  standard  represents  the  *un»  of  the 
concentrations  tor  eactt  ol  Ms  pair  of 
constituents 

2  This  standard  represents  the  sum  et  tNe 
concentrations  lor  each  ol  the  pae  ol 
constituents 

3  This  standard  represents  the  sum  oX  He 
cofx»ntfatior«  of  n»-»y*ene.  o-irylene.  and  p- 
xylene. 

Proposed  Universal  Treatment 
Standards  for  Organics 

(Wastewater^ 


MewnMntot  ar^ 

24  hr  conposJie 

total  corwposoor* 

«ntg/l) 

Acetone  

028 

Acenaphthalene  ... 

0069 

Acenaphthene 

a069 

AcetonrtriJe 

aT7 

Acrolein  _„ — 

029 

Acelophonene  

0010 

2-Acatytarranoeuorene  — 

a069 

Acryioni<ri|e           

0.24 

AWhn  

ao2i 

4-AminQbipherTyl .... 

ai3 

Aniline 

ast 

ArTthracene       .. 

a069 

Aranvte  

0.36 

Aroclor  1016 

aoi3 

Arodor  1221  

aoi4 

Aroctor  1232  ..._ 

0.013 

Aroctor  1242 — 

0017 

Aroctor  1248 

aoi3 

Arodor  1254  

aoi4 

Aroctor  1260 ..- 

aoi4 

alpha-BHC ..-       _ 

aooou 

beta-BHC _ 

aoooi4 

detta-BHC 

aQ23 

gamrra-BHC 

00017 

Benzal  chlohde ~ 

0.065 

Benzene  

014 

Benz(a)arTthracerie 

0069 

Benzo(a)py»ene _ 

O061 

Benzo<b)ftuorantnene  ._... 

'Oil 

Benzo(g,h,i)pefylene 

O0055 

Benzo(k)fluoranthene  .. 

'Oil 

Bromodichtoromethane  ~. 

035 

Bromomethane 

Oil 

4-Bro(nophenyt  phenyl 

ether „. 

O055 

n-Butyl  atoohol 

5.6 

Butyl  benzyt  phthalaie  — 

0017 

2-sec-BufyM,6- 

dtmtrophenol _ 

O068 

Carbon  telracNonde 

O057 

Cartwn  disulWe 

O014 
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Proposed  Universal  Treatment 
Standards  for  Organics— Con- 
tinued 

[Wastewaters] 


Regulated  constituents 


CMordane 

p-Chloroaniline  

Chlorobenzene 

Chkxobenzilate  

2-Chloro-1,3^jutadiene  . 

Chlorodityomomettiane  . 

Chloroethane 

bB-(2-Ch(oroettK)xy) 
owttiane 

bt$-(2-Chloroethyl)  ether 

2-CtilOfoettiy)  vinyl  ether 

Chloroform 

bis-(2-Chlorotsopropyl) 
ether 

p-Chloro-nvcresoJ 

Chtoromethane  (methyl 
chtorkle)  

2-Chloronaphthatene 

2-Chlorophenot 

3-Chloropropene  

Chrysene 

o-Cresd „ 

Cresd  (nv  arxl  p-  iso- 
mers)   

Cyctotiexanone 

1 .2-Dibromo-3- 
chloropropane 

1 .2-DibrorTK)ettiarte 

Dibromomethane 

Dichkxopheryjxyacetic 
acKJ  

Cp'-ODD 

Pfi'-DDD 

o.p'-ODE , 

p.p'-DDE 

o.p'-DDT „ , 

p.p'-DDT  

Dit)en2o(a,e)pyrene 

Dit»nzo(a,h)  anthracene  . 

tris-(2.3-Dibromopropyt) 
ph(»phate 

nvDichiorobenzene  

o-Dtchlorobenzerie  

p-DichJoroben2er>e  

Dichlorodifluoronnettiane  . 

1,1-Dichloroethane 

1 .2-Dichloroettiane 

1.1-OtchJoroethylene 

trans- 1 .2-Dtchloroethene  . 

2.4-Dtchloropherx)l  

2,6-DJchlorophenol  

1 .2-Dichloropropane 

cts-1,3-Dtchloropropene  .. 

trans- 1 ,3-Oichk)ropropene 

Dieklrin  

Diethyl  phthalate  

P- 
Dimethylamirioazoberv 
zene 

2,4-OimettTyl  phenol  

Dimethyl  phthalate  

Di-n-txjtyl  phthalate 

1 ,4-Dinitroben2ef>e  ...„ 

4,6-Dinitrocresol  


Maximum  for  any 
24  hr.  composite 


total  composition 
(mg/l) 


0.0033 

0.46 

0.057 

0.10 

0.057 

0.057 

0.27 

0.036 
0.033 
0.062 
0.046 

0.055 
0.018 

0.19 

0.055 

0.044 

0.036 

0.059 

0.11 

0.77 
0.36 

0.11 

0.028 

0.11 


0.72 

0.023 

0.023 

0.031 

0.031 

0.0039 

0.0039 

0.061 

0.055 

0.11 

0.036 

0.088 

0.090 

0.23 

0.059 

0.21 

0.025 

0.064 

0.044 

0.044 

0.85 

0.036 

0.036 

0.017 

0.20 


0.13 

0.036 

0.047 

0.057 

0.32 

026 


Proposed  UNivEPfiAL  Treatment 
Standards  for  Organics— Con- 
tinued 

[Wastewa-ers] 


Regulated  constituents 


Maximum  for  any 
24  hr.  composite 


total  composition 
(mg/l) 


2,4-Dirntrophenol  

2,4-Dinitrotoluene  

2,6-Dtnitrololuene 

Di-n-octyl  phthalate  

Di-rvpropylnrtrosoamine  _ 

Diphenylamine 

1.2-Oiphenyl  hydrazine  ... 

Dipheriytnitrosoamine 

1.4-Dtoxar>e „ 

Disulfoton  „ „._ 

Endosulfan  I  _ 

Endosulfan  II  „ 

Endosulfan  sulfate 

Endrin „ 

Endrin  aJdetiyde  » 

Ett>yl  acetate  _ 

Ethyl  benzene  „ * 

Ethyl  ett>er • 

b«s-(2-Ethylhexyl)  phthal- ; 

ate ^ 

Ethyl  mettiacryiate ^ 

Ethyter>e  oxide „, 

Famphur < 

Fluoranttieoe  ^ 

Fluorene  , 

Heptachtor ^ 

Heptachlor  epoxide  .,  I 

HexachJorobenzene  I 

HexacNorobutadiene  i 

Hexachloroditienzo-furans 
Hexachkxodibenzo-p- 

dioxirtt 

Hexactiioroetttane 

Hexachkxoproper>e  

lndeno(l  .2.3,-c.d)pyrene 

kxJomethane  

Isobutyl  alcohol  

Isodhn 

Isosafrote 

Kepooe 

Methacryfooitrile  .... 

Mettianol 

Methapynlene 

MethoxycNor 

3-Methytah»oanthrene  .... 

4 ,4-Methy  lene-t)is-(2- 
chloroanihne)  

Methytene  chloride 

Methyl  ethyl  ketone 

Methyl  isobutyl  ketone  ... 

Methyl  methacrylate  

Methyl  methansulforurte  . 

Methyl  Parattwn  

Naphttiatene 

2-Naphthyiamine 

p-Nitroamlme 

Nitrobenzene _. 

5-Nitro-o-toluidine 

p-NitrophefX)l 

N-Nitrosodiethy1am»ne  .... 

N-Nitrosodimethylamine  . 

N-Nitroso-di-n-butylamine 

N- 

Nitrosomethyiethylanv 
ne 


0.12 

0.32 

0.55 

0.017 

0.40 
2  0.92 

0.087 
20.92 

0.12 

0.017 

0.023 

0.029 

0.029 

0.0028 

0.025 

0.34 

0.057 

0.12 

0.28 

0.14 

0.12 

0.017 

0.068 

0.059 

0.0012 

0.016 

0.055 

0.055 

0.000063 

0.000063 

0.055 

0.035 

0.0055 

0.19 

5.6 

0.021 

0.081 

0.0011 

0.24 

5.6 

0.081 

025 

0.0055 

0.50 

0.089 

0.28 

0.14 

0.14 

0.018 

0.014 

0.059 

0.52 

0.028 

0.068 

0.32 

0.12 

0.40 

0.40 

0.40 


0.40 


Proposed  Universal  Treatment 
Standards  for  Organics— Con- 
tinued 

[Wastewaters] 


Regulated  constituents 


N-Nitrosomorpholine  

N-Nitrosopipendtne 

N-Nitrosopyrrolidine 

Parathion 

Pentachlorobenzene  

Pentachtorodibenzo- 

furans 

Penfachtofodiberuo-p- 

dioxlns 

Pentachtororutroberuene 

Penfachlorophenol  

P^»er^acetln  a. 

Pt>er»anthrene _ 

Phenol  

Phorate 

Phthalic  anhydride 

Pronamtde  

Propanenrtnle  

Pyrene 

Pyridine  

Safrole 

SHvex  (2,4.5-TP)  

2,4.5-T 

1,2,4.5- 

Tetrachtorobenzerw 

TetrachlofodtDenzo-furans 
Tetrachloroditjenzo^ 

dioxins 

1,1,1 ,2-TetTachk)roethane 
1 . 1 ,2.2-Tetrachtoroettiar)e 

Tetrachloroethene  

2.3,4.6-Tetrachlorophenol 

Totuerw  

Toxaphene  

Tribronx)mettiar» 

(Ixomoform)  „. 

1 ,2,4-Trichiorobenzer>e  ... 

1,1,1-Trichkxoethane  

1,1.2-Tnchlofoethane 

TricWoroettiene  

Trk:hk)romonofluoroof)eth- 

ar>e 

2.4,5-Trichtofophenol  

2,4,6-Trichtorophenol  

1,2,3-Trichtoropropane  .... 
81. 1.2-TrichtofO-1 ,2.2- 

trifluoroettiane 

Vinyl  chtoride 

Xylene(s)  

Total  PCBs 


Maximum  for  any 
24  tv.  composite 


total  cumposition 
(mg/I) 


0.40 

0.013 

0.013 

0.014 

0.055 

0.000035 

0.000063 

0.055 

0.089 

0.081 

0.059 

0.039 

0.021 

0.055 

0.093 

024 

0.067 

0.014 

0.081 

0.72 

0.72 

0.055 
0.000063 

0.000063 

0.057 

0.057 

0.056 

0.030 

0.080 

0.0095 

0.63 

0.055 

0.054 

0.054 

0.054 

0.020 
0.18 
0.035 
0.85 

0.057 
027 
30.32 
0.1 


'This  standard  represents  the  sum  of  the 
concentrations  for  each  of  this  pair  of 
constituents. 

2  This  standard  represents  the  sum  of  the 
concentratKXTs  for  each  of  this  pair  of 
constituents. 

3  This  standard  represents  the  sum  of  the 
concentratKXis  of  nvxylene,  o-xytene,  and  p- 
xytene. 

2.  Universal  Standards  for  Metal 
Hazardous  Constituents 

EPA  is  also  proposing  both 
wastewater  and  nonwastewater 
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universal  treatment  standards  for  aU  14 
BOAT  hst  metal  constituents.  The 
Agency  believes  it  appropriate  to 
develop  universal  treatment  standards 
for  all  14  metals  because  it  is  common 
practice  to  mix  metal  wastes  during 
both  wastewater  and  nonwastewater 
treatment.  Since  universal  standards 
would  apply  to  all  listed  wastes,  all  14 
metals  have  the  potential  to  be  in  the 
treatment  residuals  and  effluents. 
Further  evaluation  of  characteristic 
metal  wastes  to  determine  the 
applicability  of  universal  standards  will 
be  made  in  future  LX)R  rulemakings. 

These  universal  metal  standards 
would  replace  the  existing  listed  metal 
treatment  standards.  However,  just  as 
for  the  organic  universal  standards,  the 
generator  or  owner/operator  would  not 
have  to  analyze  for  the  entire  BOAT  hst 
of  constituents  when  measuring 
compliance;  only  those  constituents  that 
are  regulated  constituents  in  the  listed 
waste  would  have  to  be  analyzed. 

a.  Sonwostewoters.  Since  metals 
cannot  be  destroyed,  treatment  options 
are  limited,  and  typically  include 
technologies  that  can  either  recover  the 
metal  or  mtorporate  the  metal  in  a 
stable  matrix  resistant  to  leaching.  The 
Aj^encv  believes  that  the  "best" 
treatment  for  metals  is  recovery,  where 
feasible,  especially  when  the  waste 
material  contains  high  concentrations  of 
metals.  See,  e.g..  S.  Rep.  No.  284.  98th 
Cong.  1st  Se»s.  17.  h  is  encouraging  to 
see  the  regulated  community 
increasingly  evaluating  both 
pyrometallurgical  and 
hydrometalturgical  recovery  processes 
as  treatment  options. 

PvTometallurgical  technologies  (often 
referred  to  by  EPA  as  high  temperature 
metals  recovery  or  HTMR)  use  heat  to 
sefMrate  metals  and  other  constituents 
based  on  differences  in  constituent 
oxidation  potential,  mehing  f>oint, 
vapor  prfcssare  and^or  miscibility  when 
melted.  Hydrometalturgical 
technologies  separate  metals  and  other 
constituents  based  on  di^erences  in 
constituent  solubilities  and 
electrochemical  properties  in  aqueous 
solutions  (or  in  some  cases,  such  as 
solvent  extraction,  organic  solutions). 
Both  of  these  tetJioologies  appear  to 
be  matrix  independent,  especially  the 
pyrometallurgical  processes  (i.e., 
HTMRh  That  is.  these  systems 
consistently  achieve  the  same  level  of 
treatment  performance  regardless  of  the 
influent  matrix  compositions.  Often, 
pretreatment  steps  such  as  crushing  and 
pelletizing  may  be  necessary,  but  the 
amount  of  metal  recovered  is  generally 
coo.sistent  for  each  matrix,  depending 
on  the  design  of  the  recovery  process. 
For  instance,  a  HTMR  process  desigr>ed 


to  recover  95%  of  chromium  from 
wastes  will  recover  95%  of  the 
chromium  in  a  spent  material  refractory 
brick  and  95%  of  the  chromium  in  a 
wastewater  treatment  sludge. 

If  recovery  is  not  feasible  because  the 
metal  content  in  the  material  is  low  or 
the  material  contains  constituents  that 
may  adversely  affect  the  product,  then 
the  generator  could  investigate  ways  to 
generate  wastes  that  are  amenable  to 
recovery  (e.g.,  segregation),  ot\o 
substitute  materials  that  are  suitable  for 
recover}'  for  the  unrecoverable  materials 
that  eventually  become  wastes.  Also, 
combinations  of  hydrometallurgical  ar>d 
pyrometallurgical  recovery  processes 
may  be  suitable  for  some  wastes 
concentrated  with  different  metalv 
Because  many  hazardous  wastes  contain 
a  variety  of  metal  constituents,  it  often 
takes  a  series  of  separation  and 
concentration  steps  before  a  material  is 
generated  that  is  suitable  for  primary  or 
secondary  smelting  operations. 

As  a  last  resort  (see  S.  Rep.  No.  284 
at  17),  technologies  such  as  stabihzation 
and  chemical  conversion  to  less 
leacJiable  metal  compounds  should  be 
used  to  treat  metal-containing  wastes. 
The  Agency  realizes  that  recovery  of 
metals  from  all  wastes  is  not  practical. 
Therefore,  at  some  level  of  nwtal 
concentration  (EPA  believes  this  level  to 
be  approximately  one  percent  total 
BOAT  list  metals),  rw^very  efforts 
typically  cease,  and  the  remaining 
metals  can  instead  be  incorporated  into 
a  stable,  leach-resistant  matrix  for  safe 
disposal. 

EPA  is.  therefore,  proposing  to 
develop  universal  treatment  staiMlaids 
for  13  of  the  BDAT  list  metals  based  on 
the  performance  of  high  temperature 
metals  recovery  (IITMR)  or  stabilizatio.i. 
(The  treatment  standards  are  presented 
in  a  table  at  the  end  of  this  section.) 
While  the  Agency's  availabit  data 
indicate  that  these  standards  can  be 
achieved  by  either  HTMR  or 
stabilization,  the  Agency  solicits  data  on 
whether  any  sfiecific  waste  matrices 
will  not  be  able  to  achieve  these 
universal  treatment  standards. 

The  Agency  believes  that  the  choice 
of  yichoology  will  likely  depend  on  the 
concentration  of  the  metals  preseot  in 
the  waste.  At  low  concentrations, 
stabilization  may  be  the  preferred 
treatment  technology.  As  the  metal 
concentration  increases,  stabilization 
may  be  difficult  and  increase  volumes  to 
such  a  degree  as  to  make  that  form  of 
treatment  undesirable.  At  high 
concentrations,  recovery  will  be  the 
preferred  method  of  treatment  because  it 
reduces  the  amount  of  waste  destined 
for  land  disposal  and  recovers  valuable 
resources.  (Environmentally  sound 


ret'ycling  is  favored  as  the  best 
treatment  for  any  waste,  whenever 
feasible.)  As  always,  when  the  Agency 
develops  concentration-based  treatment 
standards,  the  use  of  other  technologies 
to  achieve  those  standards  is  not 
precluded. 

With  respect  to  the  other  BDAT  list 
metal.  arser»ic.  EPA  is  proposing  to  base 
the  arsenic  treatment  standard  on  slag 
vitrification.  Currently,  most  arsenic  is 
not  reclaimed  from  waste  materia  la.  but 
is  imported  into  the  United  Stales  from 
other  countries.  The  Agency  kiwws  of 
one  focility  that  has  plans  to  recover 
arsenic  from  waste  in  the  near  future. 
Until  these  recovery  processes  for 
arsenic  can  be  evaluated,  EPA  is 
proposing  to  base  the  arsenic  treatment 
standard  on  the  treatment  perfonnance 
of  slag  vit.rilication. 

b.  Waatewaten.  The  proposed 
universal  metals  standards  for 
wastewaters  are  based  on  chemical 
pret:ipitaiion  as  BDAT.  These  treatment 
standiards  are  presented  in  a  table  at  the 
end  of  this  section.  The  wastewater 
treatment  standards  were  developed  by 
evaluating  many  different  wastewaters. 

For  the  most  part,  chemical 
precipitation  is  a  matrix  independent 
technology.  In  fact,  many 
hydrometallurgical  recovery  processes 
recover  metals  from  a  wide  variety  of 
wastewaters  by  adjusting  the  wastewater 
with  chemicals  so  that  metals  can  be 
selectively  solubilized  and  precipitated. 
Simple  pretreatment  steps  such  as 
equalization,  skimming,  and  settling  or 
filtration  may  be  needed  before 
precipitating  reagents  are  added  to  the 
wastewater  to  facilitate  effective 
treatment.  Also,  depending  on  the 
initial  concentration  of  metal 
constituents  in  the  wastewater,  the 
operating  conditions  such  as  retention 
time  and  mixing  may  need  to  be 
adjusted.  Hence,  EPA  believes  that  the 
proposed  universal  trwitmeni  standards 
are  achievable  for  all  RCRA  fisted 
wastewaters. 

The  Agency  notes  that  the  universal 
standards  for  metal  wastewaters  are 
different  from  both  the  1987  and  1993 
effluent  guidelines  stanoards 
estabbshed  under  the  Clean  Water  Act. 
The  Agency  solicits  comments  on 
whether  the  Clean  Water  Act  standards 
for  Metal  Finishing  Point  Source 
Category  would  provide  a  more 
appropriate  set  of  universal  wastewater 
standards. 

c.  Comments  on  the  Advance  Notice 
of  Proposed  Rulemaking.  Most 
conunenters  to  the  Advance  Notice  of 
F*roposed  Rulemaking  supported  the 
establishment  of  universal  treatment 
standards  for  metal  bearing  wastes. 
However,  several  disagreed  with  the 
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approach.  In  particular,  one  commenter 
argued  that  estabiishine  only  one 
standard  for  each  metal  constituent 
would  cause  a  problem  because  it 
would  not  account  for  the  variety  of 
waste  matrices,  and  the  differences  in 
the  ability  of  stabilization  to  treat 
different  matrices.  The  commenter 
suggested  that  EPA  develop  a  separate 
set  of  treatment  standards  for  the 
following  seven  different  metal-bearing 
waste  subcategories:  (1)  Wastewater 
treatment  residues,  (2)  direct  process 
wastes,  (3)  biological  and  organic 
containing  residues,  (4)  direct  process 
dusts  and  solids,  (5)  soils  and  sludges 
from  remediation  projects,  (6) 
incineration  residues,  and  (7)  waste 
treatment  residues  (i.e.,  brines),  slags, 
and  refractories. 

EPA  is  not  adopting  the  approach 
suggested  by  the  commenter.  As  stated 
previously.  HTMR  and  stabilization  are 
being  proposed  as  BDAT  for  metal- 
containing  non wastewaters.  Because 
HTMR  is  not  matrix  dependent,  and, 
where  the  metal  concentrations  are 
appropriate,  stabilization  is  able  to 
achieve  those  levels,  treatment 
standards  for  different  matrices  are  not 
necessary.  While  it  may  be  possible  to 
set  lower  treatment  standards  for  certain 
of  the  subcategories,  one  of  the  major 
reasons  for  establishing  universal 
treatment  standards  is  to  streamline  the 
LX)R  program.  Establishing  different 
subcategories  could  be  just  as  complex 
as  the  current  system.  In  addition, 
questions  on  how  to  distinguish 
between  different  subcategories  would 
require  development  of  a  multitude  of 
regulatory  definitions.  Available  data 
indicate  that  each  of  the  suggested  waste 
subcategories  can  be  treated  to  comply 
with  the  universal  metal  standards. 

One  commenter  argued  that  in  order 
for  EPA  to  establish  universal  standards, 
the  Agency  would  have  to  adopt  the 
highest  standard  for  any  constituent  to 
ensure  that  all  wastes  can  be  treated  to 
con  form  with  the  standard.  The 
commenter  argued  that  there  is  variation 
among  the  specific  treatment  standards 
for  identical  metal  constituents  in 
different  wastes  and  treatment  groups. 
The  commenter  indicated  that  the  main 
reasons  for  the  differences  are  the  wide 
variety  of  matrices  treated,  along  with 
the  limitations  of  stabilization. 

The  Agency  does  not  believe  that  the 
variety  of  treatment  standards  is  solely 
the  result  of  treating  different  matrices. 
For  example,  analytical  laboratories 
have  different  levels  of  accuracy  for 
reporting  detection  hmits,  and  many  of 
the  metal  treatment  standards  are  based 
on  detection  limits. 

Several  commenters  submitted  data 
on  the  treatability  of  metal  wastes  using 


stabilization.  EPA  revicved  the  data  and 
concluded  that  most  meial  wastes  can 
be  stabilized  to  the  leve's  proposed  as 
nonwastewater  universf  I  treatment 
standards.  Some  concer  trated 
chromium  waste  streams  were  treated  to 
levels  slightly  above  tht  universal 
standards;  however,  the  Agency  believes 
HTMR  to  be  a  more  appropriate 
treatment  technology  fo*  concentrated 
metal  wastes.  This  is  es  )ecially  true  of 
wastes  with  high  levels  of  chromium 
which  are  technically  v  iry  responsive  to 
HTMR  and  have  consid  arable  economic 
value  relative  to  othe-  common  metals. 

Moreover,  since  thp  i  jception  of  the 
Land  Disposal  Restri(  tims,  EPA  has 
observed  that  treatment  facilities  aher 
process  design  and/o"  operating 
parameters  to  achievt  t  »e  levels 
established  as  treatmen  standards. 
Consequently,  the  Ager  cy  believes  that 
there  exists  a  certain  degree  of  flexibility 
with  most  treatment  iwhnologies.  (In 
addition,  national  and  ;  ite-specific 
variances  from  the  trea'ment  standards 
remain  an  option,  (See  §  268.44).) 

In  summary,  EPA  believes  it  is 
appropriate  to  base  BOAT  for  the 
universal  metal  stancaids  on  HTMR 
because  it  is  a  matrix  iiidependent 
technology  that  reduru;  the  amount  of 
material  ultimately  sent  for  land 
disposal.  Also,  becaust  these  standards 
could  also  be  achieved  bv  stabilization, 
the  proposed  levels  wc  uld  not  be 
technology  forcing  (i.e  ,  data  indicate 
that  stabilization  can  achieve  the 
profKJsed  universal  treitment  standards 
fur  a  wide  variety  of  nonwastewater 
matrices.) 

d.  Bequest  for  data.  The  Agency 
requests  data  and  comTient  on  whether 
there  are  any  especially  difficult  to  treat 
wastes  that  cannot  achieve  the  proposed 
universal  treatment  stc  ndards.  For 
nonwastewaters,  infomation  provided 
should  include  characterization  data  on 
the  untreated  wastes, ;  uch  as  total  metal 
content,  TCLP  leachat  i  concentrations, 
and  technical  explana  ions  of  why  the 
waste  material  is  inappropriate  for 
recovery  or  ineflectivf  ly  stabilized. 
Stabilization  informal  on  should 
include  type  of  bindei,  both  weight  and 
volume  binder-to-was  e  ratios,  whether 
premixing  with  less  concentrated  wastes 
is  used  to  make  the  wi  ste  more 
an:>enable  to  stabilizat  on.  and  TCLP 
resuhs  for  the  14  metals.  Information 
describing  the  treatment  performance  of 
stabilization  (or  other  echnologies) 
should  also  be  submit  ed. 

For  wastewaters,  in  ormation  should 
include  total  metal  coioentrations 
(preferably  for  all  14  netals  present)  in 
the  influent  and  effluc  nt.  Information 
should  also  address  an  y  other 
constituents  in  the  waste  that  mav  be 


interfering  with  treatment  (such  as 
complexing  agents),  operating 
conditions  siich  as  Ph  and  retention 
times,  amount  and  type  of  precipitating 
reagents  added,  and  any  other 
information  needed  to  assist  the  Agency 
in  evaluating  the  wastewater  treatment 
process. 

Proposed  Universal  Treatment 
Standards  for  Metals 

(hionwastewiater^ 


Maximum  ky 

any  SBigte 

Reguteted  ConstKuenl 

composiie 

s«npteTCLP 

(mgrt) 

Antimony 

2.1 

Arsenic 

5.0 

Banum  

76 

Berylium  ..._ _ 

aoi4 

Cadmium  „     . 

a  19 

Chromium  (Total)  . 

033 

Lftari 

0  37 

Mercury  —      

0.009 

NK:kel 

5.0 

SftienAjm  ..., „ 

0.16 

Silver „ „ 

0.30 

Thallium _ 

0.078 

Vanadkim  .._ 

023 

Zinc 

5.3 

Proposed  Universal  Treatment 
Standards  for  Metals 

(Wastewaters) 


Regulated  Ck>nst<tijerTt 

Maximum  lor 
anysmcjte 
comr'oswe 

sample  (mg*) 

Antimony 

Arsenic _ 

Barium  „ 

Berylbum 

1.9 
1.4 
1.2 
0.82 

Cadmium  ..  „ 

Chromium  (Total)  

020 
0.37 

Lead „ _ 

Mercury „ 

Nichel „ 

Selenium 

Silver 

Thallium 

Vanadium __ 

Zinc „ 

0^ 

0.15 

ass 

0.82 

0.29 

1.4 

0.042 

1.0 

3.  Universal  Standards  for  Cyanide 

Both  wastewater  and  nonwastewater 
universal  treatment  standards  are  being 
proposed  for  cyanide  in  today's  rule. 
The  Agency  believes  it  is  appropriate  to 
regulate  cyanide  because  cyanide  is 
commonly  found  in  many  listed  metal- 
containing  and  organic-containing 
wastes.  Furthermore,  it  is  common 
practice  to  mix  wastes  during  both 
wastewater  and  nonwastewater 
treatment.  In  developing  universal 
standards  for  cyanide,  the  Ag«ncy 
reviewed  the  existing  treatment 
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standards  for  cyanide  as  well  as  the  data 
at  were  used  in  developing  those 
andards;  some  of  the  standards 
include  levels  for  total  and  amenable 
cyanide,  while  others  only  regulate  total 
cyanide. 

The  existing  wastewater  standards  are 
based  primarily  on  the  performance  of 
alkaline  chlorination.  Wet  air  oxidation 
is  another  treatment  technology 
supporting  treatment  standards  for 
acr>lonitrile  wastewaters  (i.e.,  KOll, 
K0i3.  and  K014).  With  regard  to 
nonwastewater  forms,  several  of  the 
existing  standards  are  based  on 
incineration  (i.e.,  K048-K052.  F037, 
F038.  and  FOlO)  while  several  are  based 
on  treatment  of  the  wastewater  to 
destroy  the  cyanide  prior  to  generation 
of  the  nonwastewater  residual  by 
technologies  such  as  alkaline 
chlorination  (i.e.,  F006  and  F019)  and 
electrolytic  oxidation  followed  by 
alkaline  chlorination  (i.e..  FOll  and 
F012).  Several  of  the  existing  .standards 
were  established  based  on  transfers  of 
treatment  data  from  the  treatment  of  a 
similar  waste. 

The  types  of  wastes  in  which  cyanide 
has  been  regulated  under  the  BOAT 
program  include:  Electroplating  (D003 
reactive  cyanides.  F006);  aluminum  coil 
conversion  (F019):  heat  treating  (FOlO, 
FOll.  F012);  metal  cyanides  (F013. 
F021.  P029.  P030.  P063,  P074.  P098, 
P099,  P104.  P106,  P121);  multi-source 
leachate  (F039):  pigments  (K005.  K007): 
petroleum  (K048,  K049,  K050,  K051, 
K052.  F037.  F038);  coking  {K060);  and 
organo-nitrogen  (K104).  Cyanide  is  also 
a  regulated  constituent  in  acrvlonitrile 
wastes  (KOll.  K013.  K014)  which  are 
not  included  under  universal  standards 
(see  earlier  discussion  in  this  section  of 
today's  preamble.) 

a.  Wastewaters.  In  developing  the 
cyanide  universal  standards,  the  Agency 
examined  the  existing  data  and  noticed 
certain  patterns.  In  particular,  it  appears 
that  regardless  of  process  waste  type, 
the  wastewaters  could  generally  be 
treated  to  levels  on  the  order  of  1.9 
mg/1  for  total  cyanide.  Thus,  the  Agency 
is  proposing  for  universal  standards  a 
total  cyanide  limit  of  1.9  mg/1  for 
wastewaters.  This  level  is  widely  used 
in  wastewater  discharge  regulations — 
namely  those  for  the  Metal  Finishing 
Industry  and  the  Organic  Chemicals. 
Plastics  and  Synthetic  Fibers  Industry. 
The  Agency  has  also  established  for  the 
Metal  Finishing  Industry,  an  alternative 
standard  of  0.86  mg/1  for  amenable 
cyanide.  As  such.  EPA  solicits  comment 
on  the  need  to  regulate  wastewaters  for 
both  total  and  amenable  cyanide,  or 
whether  the  amenable  cyanide  level 
should  be  an  alternative  to  the  total 


standard  as  provided  in  the  Metal 
Finishing  standards.  40  CFR  433.14(b). 

b.  Nonwastewaters.  In  developing 
universal  standards  for  cyanide  in 
nonwastewaters.  the  Agency  examined 
three  options:  A  standard  based  on  total 
and  amenable  cyanide  concentrations,  a 
standard  based  on  TCLP  concentrations, 
and  a  standard  that  specifies  treatment 
methods.  Although  EPA  is  proposing 
today  adoption  of  the  first  option, 
comments  are  solicited  on  all  three 
options.  These  three  options  are 
discussed  below.  In  addition,  the 
Agency  solicits  comment  on  the 
appropriateness  of  withdrawing  the 
cyanide  treatability  variances  in  the  40 
CFR  268.44.  if  EPA  decides  to 
promulgate  the  leach  or  the  specified 
method  option.  Also,  the  Agency 
solicits  data  on  any  technology 
advances  in  treating  iron  cyanide 
wastewaters  that  would  justify 
withdrawing  these  variances,  if  EPA 
promulgates  the  concentration  option. 

i.  A  Concentration-Based  Standard.  In 
examining  the  total  concentration 
option,  the  Agency  examined  several 
issues  that  would  affect  the 
development  of  a  universal 
concentration-based  number.  First,  there 
is  a  wide  range  of  existing  BDAT 
treatment  standards  for  nonwastewater 
forms  of  cyanide,  ranging  from  1.8  to 
590  mg/kg  (total  cyanide)  and  9.1  to  30 
mg/kg  (amenable  cyanide).  EPA 
established  these  different  treatment 
levels  after  concluding  that  the  available 
treatment  data  supported  the 
establishment  of  separate  treatability 
groups  as  a  direct  result  of  waste 
characteristics  affecting  treatment 
performance.  For  example,  iron  levels, 
the  presence  of  organics,  or  the  presence 
of  complex  iron-cyanides  can  affect  the 
treatability  of  cyanide  wastes.  In 
addition,  EPA  found  that  some  wastes, 
as  generated,  already  contained  low 
levels  of  cyanide  in  the  waste. 

Second,  the  analytical  method  for 
measuring  cyanide  in  nonwastewaters 
allows  significant  variabilities  in  the 
resulting  concentrations  of  total  and 
amenable  cyanides.  The  specified 
methods.  SW  846/Method  9010  and 
9012,  do  not  specify  sample  size  or 
distillation  time.  By  varying  these  two 
factors,  reported  cyanide  concentrations 
may  differ  by  a  factor  of  more  than  100. 
In  the  Third  Third  BDAT  rulemaking, 
the  Agency  avoided  these  kind  of 
variabilities  by  specifying  a  10  gram 
sample  and  a  1  hour  and  15  minute 
distillation  time  in  order  to  comply  with 
LX)Rs  applicable  to  nonwastewater 
forms  of  D003,  F006.  and  F019. 
However,  the  10  gram  sample  size  and 
1  hour  and  15  minute  distillation  time 
have  not  been  specified  in  setting  other 


LDR  treatment  standards  and  thus,  do 
not  apply  to  all  LDR  cyanide  limits — 
that  is,  EPA's  existing  data-base 
contains  treatability  results  using 
various  sample  sizes/distillation  times. 
This  basically  ensures  that  we  cannot 
group  and  compare  these  data  as  though 
they  were  all  based  on  the  same 
analytical  method. 

A  third  issue  that  EPA  is  considering 
is  that  much  of  the  treatability  variance 
activity  has  been  associated  with  total 
cyanide  concentrations.  There  have 
been  two  variances  approved  allowing 
significantly  higher  levels  (see  56  FR 
12351,  March  25, 1991)  and  three  other 
treatability  variance  requests  indicating 
that  the  1.8  mg/kg  level  of  total  cyanide 
in  F039  is  unachievable.  Again,  the 
analytical  test  methods  or  the  presence 
of  iron-cyanide  complexes  appear  to 
play  some  role  in  these  treatability 
variance  petitions. 

In  spite  of  these  issues,  EPA  believes 
that  it  is  technically  feasible  to  develop 
a  concentration  based  standard 
provided  analytical  variabilities  and 
treatment  of  complex  cyanides  are  taken 
into  account.  Electroplating  wastes,  the 
aluminum  coil  conversion  wastes,  the 
heat  treating  wastes,  and  the  metal 
cyanide  P-  wastecodes  all  have  high 
levels  of  cyanide  in  the  untreated  waste 
and/or  have  cyanide  in  a  matrix  (such 
as  an  iron-cyanide  complex)  that  is 
difficult  to  treat.  In  the  June  23,  1989 
preamble  (54  FR  26608).  the  Agency 
agreed  with  commentors  that  high 
concentrations  of  iron  in  the  cyanide 
wastes  (when  present  as  iron-cyanide 
complexes)  appear  to  effect  the  level  of 
cyanide  destruction  that  is  achievable.) 

Based  on  the  most  difficult  to  treat 
nonwastewaters.  the  Agency  is 
proposing  universal  treatment  standards 
of  590  mg/kg  for  total  cyanide  and  30 
mg/kg  for  amenable  cyanide  (as 
measured  by  Method  9010  or  9012). 
EPA  is  also  proposing  that  a  10  gram 
sample  and  1  hour  and  15  minute 
distillation  time  be  used  for  the  purpose 
of  complying  with  these  universal 
standards. 

Other  wastes  such  as  multi-source 
leachate.  pigments,  petroleum,  coking, 
ink  solvents  and  organo-nitrogen  wastes 
generally  have  very  little  cyanide  in  the 
untreated  waste  to  begin  with,  have 
cyanide  along  with  organic  constituents 
which  are  routinely  incinerated,  or  have 
cyanide  in  a  free  form  which  is  easier 
to  treat  by  conventional  treatment 
methods.  For  these  nonwastewaters,  the 
Agency  is  soliciting  comment  on 
whether  these  other  wastes  need  to  be 
regulated  at  a  level  below  the  universal 
treatment  standard,  namely,  at  30  mg/kg 
for  total  cyanide  and  1.8  for  amenable 
cyanide. 
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At  this  time,  the  Agency  believes  that 
establishing  a  lower  limit  to  address 
wastes  that  contain  httle  to  no  cyanide 
is  unnecessary;  that  control  of  organic 
constituents  which  are  routinely 
incinerated  provides  adequate  control, 
and  that  inorganic  wastes  with  cyanide 
in  a  free  form  are  adequately  controlled 
by  the  amenable  cyanide  limit  of  30  mg/ 
kg.  However,  the  Agency  specifically 
solicits  comments  on  these  points. 

a.  A  Leachabh  Based  Standard.  The 
leach  option  involves  specifying  a 
c^pcentration  standard  based  on  the 
TCLP  or  some  other  leaching  procedure. 
For  previous  LDRs,  the  Agency  has 
selected  a  total  concentration  standard 
to  best  reflect  the  capabilities  of 
destruction  technologies.  In  rare 
instances,  where  there  are  analytical 
difTiculties,  the  Agency  has  elected  to 
regulate  wastes  based  on  a  TCLP 
concentration,  even  though  the  basis  for 
BDAT  was  a  destruction  technology.  For 
cyanide,  EPA  is  faced  with  a  chemical 
that  has  analytical  difficulties  and  can 
be  effe<;tive!y  destroyed  by  certain 
technologies.  Basing  the  standard  on  the 
TCLP  concentration,  however,  avoids 
the  analytical  difficulties  and  still 
provides  the  treater  with  the  flexibility 
of  using  a  variety  of  destruction 
technologies  to  comply  with  the 
standard. 

After  examining  the  treatment  data  for 
TCLP  levels,  the  Agency  solicits 
comments  on  the  following  TCLP 
cyanide  limits:  16  mg/1  for  total  cyanide 
and  3.5  mg/l  for  amenable  cyanide.  Each 
concentration  based  standard  is  base'^ 
on  two  data  points  from  a  data  set  of 
three  data  points  (an  outlier  test  on 
TCLP  levels  for  the  amenable  and  total 
cyanide  rejected  one  data  point.)  These 
cyanide  limits  are  based  on  cyanide 
levels  measured  in  residues  from  EPA's 
rotary  kiln  incineration  test  study  of 
EPA  Hazardous  Waste  No.  K088.  These 
hazardous  wastes  are  associated  with 
spent  carbon  electrodes  (spent  pot 
liners)  generated  by  the  aluminum 
industry.  EPA  Hazardous  Waste  No. 
K088  wastes  are  contaminated  with 
sodium  aluminum  fluoride  salts,  trace 
metals,  and  heavy  concentrations  of  free 
and  iron  complex  cyanides. 

EPA  subsequently  stabilized  these 
K088  incineration  residues  in  order  to 
treat  leachabie  Fluoride  values.  None  of 
the  stabilized  wastes  show,  however, 
any  improven>ent  for  the  leachability  of 
amenable  and  total  cyanide  levels.  To 
the  contrary,  some  of  the  stabilized 
KOSS-incineration  wastes  show  an 
increase  of  TCLP  levels  for  amenable 
and  total  cyanide.  Still,  EPA's  study 
shows  that  K068  underwent  significant 
destruction  of  total  and  amenable 
cyanide  values  by  rotary  kiln 


incineration;  concentmlions  of  cyanide 
in  untreated  wastes  ranged  from  3,400 
mg/kg  to  5,240  mg/kg  and  in  treated 
residues  ranged  from  95  to  210  mg/kg 
total  cyanide  and  from  38  to  140  mg/kg 
amenable  cyanide. 

An  alternative  to  these  levels  is  an 
amenable  cyanide  level  of  36  mg/l  based 
on  a  modified  TCLP.  The  modified 
TCLP  is  based  on  a  deionized  water 
leach  as  opposed  to  an  add  leach.  This 
proposed  water  leach  level  is  based  on 
residues  resulting  from  the  calcination 
of  spent  potliners  via  t  Revnolds 
process.  The  Reynolds  process  carries 
out  the  calcination  of  K08£  in  a  rotary 
kiln  that  operates  at  similar  temperature 
and  residence  time  conditions  to  those 
of  EPA's  incineration  test  study.  In 
contrast  to  EPA's  incirerat  on  study, 
Reynolds'  process  add?  up  to  35%  sand 
and  35%  limestone  to  the  calcination  of 
K088  (K088  may  comprise  up  to  30%  of 
the  total  feed  charged  io  th?  calciner.) 

Like  EPA's  incineration  study, 
Reynolds'  calcination  orooess  shows 
that  substantial  destruction  of  cyanide 
values  can  be  achievec  by  thermal 
processes  (in  Reynold?'  demonstration 
study,  cyanide  values  n  the  untreated 
K088  wastes  ranged  from  13.1  mg/kg  to 
1,110  mg/kg  for  total  cyanide  and  from 
2.6  mg/kg  to  1.110  mg/  k^  for  amenable 
cyanide  and  in  treated  K088  residues 
levels  of  both  cyanide  species  were 
below  the  detection  level  of  10  mg/kg. 
Taking  info  account  ary  dilution 
resulting  from  the  add  tion  of  lime  and 
sand,  these  treated  val  jes  are  more 
likely  to  be  in  the  range  of  30  mg/kg.) 

Other  performance  c  ata  n  easuring 
cyanide  concentration  ^  in  kachate 
extracts  include  Cyanc Kern's 
stabilization  of  alkalin?  chlorinated 
cyanide  wastes,  EPA's  stabilization 
study  of  cyanide  wastes  fron  the 
aluminum  coil  industry,  ant 
stabilization  data  submitted  by 
commenlors  to  EPA's  second  and  third 
third  rulemakings  of  p/anide  wastes. 
EPA  has  placed  all  the^e  stabilization 
data  in  the  administrative  re  :ord  of 
today's  proposal.  (See  nnemorandum  to 
Administrative  Record  on  Available 
Stabilization  Data  on  Cyanide  Wastes.) 

Except  for  CyanoKen's  da  a,  these 
stabilization  studies  lack  information  on 
whether  any  pretreatment  step  for  the 
destruction  of  the  cyanide  occurred 
prior  to  stabilization.  Of  course,  a 
majority  of  the  RCRA-<yanide  wastes 
are  likely  to  be  sludges  resulting  from 
the  treatment  of  cyanic  e/met^l-bearing 
wastewaters  discharge<l  to  POTWs  or  to 
outfalls  under  NPDES  >ermits;  however, 
these  wastewater  treatnent  sudges  may 
not  have  been  generated  from  cyanide 
destruction  tedinologies.  Some  facilities 
discharging  under  NPCES  or  ?OTW 


permits  may  simply  switch  cyanides 
from  wastewaters  to  sludges  in  a 
cyanide-metal  complex  form  or  into  a 
thiocyanale  form  for  the  purpose  of 
complying  with  their  water  effluent 
limitations.  These  matrices  may  leach 
from  the  landfill,  migrate  to  surface 
waters,  or  oxidize  when  exposed  to 
sunlight  and  thus,  release  free  cyanides 
into  the  environnDent.  EPA  thus  believes 
that  treatment  standards  for  cyanides 
must  be  based  on  residues  from  the 
destruction  of  cyanides  prior  to  any 
stabilization  or  ultimate  disposal. 
However,  the  Agency  is  soliciting 
comment  on  whether  there  are  cyanide 
wastes  that  are  more  appropriately 
immobilized.  Any  commenlors 
submitting  such  data  should  include 
proper  justification  for  why  the  cyanide 
in  these  wastes  cannot  be  destroyed 
(which  is  the  Agency  s  preference). 

Although  30O4(m)  of  HSWA  gives 
regulatory  discretion  to  EPA  on  whether 
to  set  treatment  standards  that 
substantially  reduce  the  mobility  or 
toxicity  of  hazardous  constitu^its  prior 
to  land  di.sposal,  the  legislative  history 
also  emphasizes  tl>e  Congressional 
concern  that  cyanides  should  be  treated 
by  destruction  technologies  prior  to 
disposal:  "idlestruction  of  total  cyanides 
should  be  required  as  a  precondition  to 
land  disposal."  130  Cong.  Rec.  S  9179 
(daily  ed.  )uly  25, 1984)  (Statement  of 
Senator  Chaffee  explaining  the 
amendment  which  became  section 
3004(m).) 

CyanoKem's  stabilization  data 
submittal  may  support  development  of 
a  treatment  standard  of  10  mg/l  of 
amenable  cyanide,  as  measured  in  an 
extract  of  an  alkaline  leach  of 
chemically  stabilized  cyanide  wastes. 
These  cyanide  wastes  were  previously 
treated  by  alkaline  chiorination  and 
subsequently  treated  by  stabilization. 
CyanoKem's  data  are  biased  on  monthly 
composite  samples.  CyanoKem  points 
out,  however,  that  the  amenable 
leachate  cyanide  level  can  be  enforced 
with  the  collection  of  grab  samples. 
CyanoKem's  data  also  indicate  that  a 
broad  variety  of  cyanide  wastes  with 
untreated  total  cyanide  concentrations 
up  to  500,000  mg/kg,  including  complex 
cyanides,  were  treated  by  alkaline 
chiorination  (to  levels  below  400  ppm — 
total  cyanide,  as  measured  by  Method 
9010)  followed  by  chemical 
stabilization.  The  wastes  treated  bv 
CyanoKem  include:  D003.  F006-F012. 
P013.  P021,  P029,  P030.  P098.  Pl06. 
and  Pi  21.  CyanoKem  also  indicated  that 
the  addition  of  solidification/ 
stabilization  agents  such  as  fly  ash  or 
cement  does  not  result  in  any  further 
treatment  of  cyanide  in  the  final  (the 
alkaline  chlorinated)  sludge.  EPA 
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requests  comments  on  the  feasibility  of 
basing  a  leachate  standard  based  on 
these  CyanoKem  data  including  the 
adoption  of  its  leaching  procedure.  The 
Agency  also  requests  comments  on 
whether  amenable,  total,  or  both  total 
and  amenable  cyanide  should  be 
regulated  under  the  universal  standards. 

Hi.  Specifying  Treatment  Methods. 
The  final  option  is  to  specify  methods. 
EPA  is  soliciting  comments  on  requiring 
the  use  of  incineration,  alkaline 
chlorination.  or  electrolytic  oxidation 
followed  by  alkaline  chlorination,  and 
wet  air  oxidation  to  treat  cyanide.  EPA 
believes  these  technologies  have  been 
demonstrated  to  treat  wastes  with  high 
concentrations  of  free  cyanides  (over 
100,000  ppm)  or  complex  iron  cyanides 
(the  most  difficult  to  treat  of  all  the 
cyanide  species.) 

As  part  of  the  First,  Second,  and 
Third  Third  rulemakings,  EPA 
examined  a  broad  range  of  oxidation 
technologies  that  enable  the  destruction 
of  cyanides  in  a  diverse  universe  of 
wastewater  and  nonwastewater  forms  of 
hazardous  wastes.  Chemical  oxidation 
technologies  enable  the  destruction  of 
dissolved  cyanides  in  aqueous 
solutions,  such  as  wastewaters  from 
plating  and  finishing  operations,  or  of 
inorganic  sludges  from  these  operations. 
Chemical  oxidation  technologies 
examined  by  EPA  include: 

(1)  Electrical  oxidation,  (2) 
hypochlorite  or  chlorine  oxidation 
(alkaline  chlorination),  (3) 
permanganate,  ozone,  or  Sulfur  dioxide/ 
air  (Inco  process)  oxidation,  (4)  wet  air 
oxidation.  (5)  high  temperature 
(cyanide)  hydrolysis,  and  (6)  UV/ 
Ozonolysis. 

One,  or  combinations,  of  these 
technologies  can  reduce  the 
concentration  of  cyanides  in  the  wastes. 
Incineration,  peroxide  treatment, 
alkaline  chlorination,  or  electric 
oxidation  followed  by  alkaline 
chlorination,  high  temperature 
hydrolysis,  or  UV/ozonolysis  appear  to 
effectively  destroy  amenable  cyanides, 
cyanide-metal  complexes  (to  varying 
-degrees),  or  chelating  agents.  EPA  has 
data  in  today's  docket  showing  that  high 
concentrations  of  amenable  cyanides 
(over  100,000  ppm)  can  be  treated 
effectively  by  high  temperature 
hydrolysis  or  electric  oxidation  to  levels 
below  500  ppm  when  followed  by 
alkaline  chlorination  or  other  oxidation 
technologies.  There  are  also  data 
showing  that  complex  cyanides, 
including  iron-cyanides,  can  be  treated 
effectively  by  combinations  of  alkaline 
chlorination  and  some  oxidation 
technologies. 

It  appears  that  the  use  of  sulfur 
dioxide/air  oxidation,  the  Kastone 


process  (an  oxidation  process  for 
treating  rinse  waters  from  zinc  or 
cadmium  metal  finishing  operations), 
and  potassium  permanganate  alone  may 
only  oxidize  amenable  cyanides  to 
cyanates  or  thiocyanates  and  thus, 
further  oxidation  treatment  is  necessary 
to  destroy  cyanides.  These  technologies 
do  not  appear  to  destroy  iron-cyanide 
complexes.  For  instance,  sulfur  dioxide/ 
air  oxidation  leaves  behind  iron  cyanide 
complexes  reduced  in  a  ferrous  state 
that  are  removed  from  solution  by 
precipitation  of  ferro-cyanide 
complexes.  EPA  solicits  comments  that 
demonstrate  how  these  chemical 
oxidation  technologies  can  destroy  iron- 
cyanide  complex  wastes  and  not  just 
shif^  iron-cyanide  complexes  from  one 
media  to  another. 

Incineration,  UV/ozonation 
(catalyzed),  and  a  proprietary  improved 
alkaline  chlorination  process  appear  to 
more  effectively  treat  complex  cyanides 
including  iron  cyanides — the  most 
resistant  to  oxidation  treatment  of  the 
cyanide-metal  complexes.  EPA  has  data 
demonstrating  its  applicability  to  the 
following  cyanide  wastes:  K086,  FOlO, 
K048-K052,  F037,  F038.  KOll.  K013. 
K014,  K104,  K106.  F006.  FOlO,  and 
F019. 

EPA  also  has  data  on  the  treatment  of 
aluminum  spent  potliners  by 
incineration  and  calcination 
technologies.  These  incineration  and 
calcination  data  show  that  cyanide 
complexes  and  amenable  cyanides  can 
be  treated  to  a  total  cyanide  level  below 
210  mg/kg.  (See  above  discussion 
supporting  the  alternative  universal 
teachable  levels  for  cyanides.) 

Wet  Air  Oxidation  (WAO)  is  another 
cyanide  destruction  technology 
examined  by  EPA.  It  is,  in  fact,  the  basis 
of  treatment  standards  for  KOll,  K013, 
and  K014  (acrylonitrile)  wastewaters 
(See  55  FR  22584,  June  1. 1990).  WAO 
can  reduce  the  concentration  of  organics 
and  cyanides  in  wastewaters  (that 
contain  less  than  1%  Total  Suspended 
Solids  and  less  than  5%  Total  Organic 
Content.)  Effluent  wastewaters  often 
undergo  additional  treatment  by  other 
technologies  such  as  biological 
treatment  to  further  reduce  organic 
levels  in  the  wastewaters.  Similarly, 
subsequent  treatment  of  nonwastewater 
forms  is  often  provided  in  order  to 
comply  with  applicable  LDRs  for 
organics  and  metals.  EPA  thus  believes 
that  it  is  technically  feasible  to  include 
WAO  among  those  cyanide  destruction 
technologies  being  considered  under  the 
option  of  prescribed  technologies. 

These  treatment  standards  for 
wastewaters  and  nonwastewaters  must 
be  achieved  by  destruction,  not  by 
stabilization  or  immobilization  or  by 


simply  converting  the  cyanide  to 
cyanate.  ferrous  or  ferric  cyanide 
complexes.  In  light  of  the  legislative 
history  of  HSWA.  EPA  believes 
(cyanide)  destruction  technologies  will 
serve  better  the  requirements  of 
3004(m). 

In  general,  the  Agency  would  prefer  to 
specify  a  numerical  standard,  so  that 
treaters  may  be  free  to  use  other 
technologies  to  destroy  the  cyanide  and 
achieve  the  standard.  Due  to  the 
complexity  of  the  issues  involved  in 
treating  cyanide,  the  Agency  is 
including  this  option  to  provide 
commentors  a  complete  range  of  options 
to  consider. 

Proposed  Universal  Treatment 
Standard  for  Cyanide 

[Wastewaters] 


Regulated  constituerrt 

Maximum  fof 
any  single 
composite 

sample  (mg/I) 

Cyanide  (Total) 

1  9 

Proposed  Universal  Treatment 
Standards  for  Cyanide* 

[Nonwastewaters] 


Regulated  constituent 


Cyanide  (Total) 

Cyanide  (Amenal))e) 


Maximum  for 
any  single 
composite 

sampte  (mg/ 
kg) 


590 
30 


Note:  'Cyanide  nonwastewaters  are 
analyzed  using  SW-846  Method  9010  or 
9012,  sample  size  10  grams,  distillation  time, 
one  hour  and  1 5  minutes. 

4.  Universal  Standards  for  Petroleum 
Refining  Wastes 

In  the  Third  Third  final  rule  (55  FR 
22520,  June  1,  1990)  the  Agency 
examined  treatment  data  from 
noncombustion  technologies  as  a  basis 
for  BDAT  for  certain  petroleum  refining 
listed  wastes— K048-52.  In  the  LDR 
Phase  I  final  rule  (57  FR  37194,  August 
18, 1992).  the  Agency  extended  those 
limits  to  other  petroleum  refining 
wastes — F037-38.  The  universal 
standards  for  organics,  however,  are 
based  on  combustion.  The  proposal  to 
cover  these  wastes  under  the  universal 
standards  is  based  on  the  expectation 
that  the  noncombustion  technologies 
considered  during  the  development  of 
the  K048-52  standards  (viz.  3-  or  5- 
phase  solvent  extraction)  can  also 
achieve  the  universal  standards.  The 
background  document  for  the  F037-38 
standards  lists  in  Appendix  B  twenty 
treatability  tests  used  to  develop  the 
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K048-52  standards.  Eleven  of  these  tests 
fully  complied  with  the  universal 
treatment  standards.  Appendix  C  of  the 
same  document  identifies  28  other  test 
runs  using  noncombustion  technologies. 
All  of  these  tests  fully  complied  with 
universal  standards. 

During  the  later  development  of  the 
F037-38  standards,  comments  were 
submitted  that  thermal  desorption  could 
achieve  much  lower  levels  than  those 
used  for  K048-52;  lower,  in  fact,  than 
the  universal  treatment  standards 
proposed  in  today's  rule.  Based  on  the 
information  that  noncombustion 
technologies  can  also  achieve  the 
universal  standards  when  treating 
petroleum  refining  wastes,  the  Agency 
is  proposing  to  include  K048-52  and 
F037-38  petroleum  refining  wastes 
under  the  universal  standards. 

The  Agency  is  aware  that  the  industry 
is  using  combustion  and  thermal 
desorption,  both  of  which  should  be 
capable  of  meeting  the  universal 
standards.  Comments  are  solicited  on 
whether  the  industry  has  invested  in 
other  technology  that  cannot  meet  the 
universal  standards.  In  particular, 
information  on  the  type  of  treatment, 
performance  data,  and  an  explanation  as 
to  why  op>erational  factors  could  not  be 
adjusted  to  comply  with  the  universal 
standards,  are  solicited.  To  the  extent 
data  demonstrates  that  petroleum 
refining  wastes  treated  by  appropriate 
noncombustion  technologies  can 
achieve  slightly  higher  levels  than  those 
proposed  for  universal  standards,  the 
Agency  may  choose  to  revise  the 
universal  standards. 

As  a  general  matter  for  all  hazardous 
wastes,  the  Agency  solicits  comments 
and  data  on  whether  slight  adjustments 
to  the  universal  standards  would 
encourage  the  further  use  of 
noncombustion  technologies  and  still 
represent  BOAT. 

5.  Universal  Standards  Will  Not  Apply 
to  F024 

F024  is  being  excluded  from  the 
universal  treatment  standards. 
Treatment  standards  for  F024 
constituents,  including  polychlorinated 
dioxins  and  polychlorinated  furans, 
were  promulgated  in  the  Second  Third 
rule  (54  FR  26615.  June  23, 1989).  The 
standards  were  revised  in  the  Third 
Third  rule  (55  FR  22580,  June  1, 1990). 
These  concentration-based  treatment 
standards  for  F024  are  lower  than  the 
universal  standards  for  the  regulated 
F024  constituents.  The  revised 
standards  did  not  include  any  specific 
concentration-based  treatment  standards 
for  dioxins  or  furans,  but  did  require 
that  the  FG24  waste  be  treated  by 
incineration. 


The  Agency  believes  tha.  if  F024 
wastes  are  properly  incinerated,  and  the 
treatment  standards  for  the  nine 
regulated  organic  constituents  are  met, 
then  dioxins  and  fu^ns,  a£  well  as  all 
of  the  other  hazardcus  constituents  in 
the  waste  will  be  substantially 
destroyed.  In  light  of  this  ifsue.  the 
Agency  is  retaining  the  exi.<;ting 
treatment  standards  for  FOi.4  and  is  not 
applying  the  universal  treatment 
standards  to  this  waste. 

B.  Incorporation  of  Sewly  Listed  Wastes 
into  Lab  Packs  and  Propostd  Changes  to 
Appendices 

On  June  1, 1990  (55  FR  22629).  EPA 
promulgated  altem?  tive  treatment 
standards  for  lab  packs  under  40  CFR 
268.42(c)  that  speci  led  methods  of 
treatment  that  could  be  used  prior  to 
land  disposal.  EPA  promulgated  these 
alternative  standarcs  to  provide  relief  to 
treaters  from  having;  to  monitor 
compliance  with  ni  meric  treatment 
standards  for  many  different  wastes  that 
could  be  included  in  the  lab  pack.  The 
alternative  treatmer  t  standards  applied 
to  two  categories  of  lab  packs  as 
specified  in  Appendix  IV 
(organometallic)  an  J  Appendix  V 
(organic)  to  part  268.  In  the  anuary, 
1991,  correction  no  ice  and  again  in  the 
May  30. 1991,  Advance  Notice  of 
Proposed  Rulemaking  (56  FR  24453), 
the  Agency  requested  comment  on 
potential  improven  ents  to  tiie  existing 
alternative  treatment  standards  for 
Appendix  IV  and  Appendix  V.  In 
particular,  the  Agency  solicited 
opinions  on  whethor  a  regulatory 
definition  of  organometallics  was 
necessary,  or  whetlier  other  :«gulatory 
requirements  should  be  developed  to 
prevent  potential  rrisuse  of  the  existing 
appendix  IV  lab  pa::k  requirements. 

As  noted  in  the  May.  1991  ANPRM, 
EPA's  original  inte  it  in  establishing 
these  two  appendic  es  was  to  simplify 
the  regulations  related  to  lab  packs 
needed  incineratio  i  followed  by 
chemical  stabilizat  on  of  the  ash 
(Apjjendix  IV).  from  those  lab  packs 
needing  only  incineration  (Appendix 
V).  However,  under  40  CFR  268.42(c)(4), 
the  residue  from  ircineration  of  both 
types  of  lab  packs  -nust  be  treated  to 
address  any  hazarc  ous  characteristic  for 
the  TC  metals,  i.e.,  D004-D008.  DOIO. 
and  DOll.  (D009  nercury  westes  are  not 
included  in  this  lift  because  mercury- 
bearing  wastes  are  excluded  from  the 
alternative  lab  pact  treatment  standard.) 
As  such,  there  is  no  practical  difference 
between  the  treatment  required  for  the 
two  types  of  lab  pf  cks.  The  Agency 
believes  that  combing  the  appendices 
into  appendix  IV  will  simplify 
procedures.  In  the  May  30, 1991 


ANPRM,  EPA  soUcited  comment  on 
consolidating  appendix  V  into  appendix 
IV.  Comments  received  were  favorable 
in  that  such  a  change  would  simplify 
compliance  with  the  procedures. 

The  Agency  is  proposing  to  replace 
the  two  appendices  with  a  list  of 
excluded  wastes.  The  existing 
alternative  treatment  standard  for  lab 
packs  would  be  retrained:  Incineration 
(40  CFR  268.42(c)(3))  followed  by 
treatment  of  characteristic  metals 
(excluding  mercury  (40  CFR 
268.42(c)(4).)  Considering  that  two 
organo-mercury  wastes,  P065  and 
P092,  are  allowed  in  lab  packs,  the 
Agency  solicits  comments  on  whether 
incinerator  residues  should  also  be 
required  to  comply  with  the  D009 
mercury  standards. 

Because  the  number  of  prohibition 
waste  codes  is  small,  the  regulated 
community  will  be  able  to  quickly 
determine  if  a  waste  is  excluded  from 
the  alternative  lab  pack  treatment 
standard.  The  proposed  list  of  excluded 
waste  codes  is  shown  in  table  D-1. 
below. 

Table  D-i.— List  of  Waste  Codes 
TO  BE  Excluded  From  the  Lab 
Packs 

D009.  F019.  K003,  K004,  K005.  K006,  K062. 
K071,  K100,  K106.  POlO.  P011.  P012. 
P076,  P078.  U134,  U151. 

The  waste  proposed  for  exclusion  are 
the  same  as  those  currently  excluded, 
with  the  following  exceptions.  K071.  a 
mercury  waste  that  was  inadvertently 
listed  on  appendix  IV.  will  now  be 
excluded.  The  Agency's  action 
regarding  K071  is  consistent  with  the 
exclusion  of  all  other  inorganic  mercury 
wastes.  Another  difference  with  the 
current  exclusion  list  is  that  six 
cyanide-containing  wastes — F007,  F008, 
F009,  Foil,  F012.  and  K007  will  be 
allowed  in  lab  packs.  EPA  b>elieves  that 
cyanide  will  be  effectively  destroyed  by 
combustion. 

EPA  is  also  proposing  that  the 
following  newly  listed  wastes  (i.e.,  all 
wastes  listed  or  identified  since 
November  1984)  be  eligible  for  the 
alternative  treatment  standards  for  lab 
packs:  The  newly  listed  wastes  for 
which  treatment  standards  were 
promulgated  in  the  LDR  Phase  I  rule  (57 
FR  37194,  August  18, 1992),  and  the 
newly  listed  and  TC  wastes  for  which 
treatment  standards  are  being  proposed 
in  today's  rule. 

EPA  requests  comments  on  all  aspects 
of  today's  alternative  lab  pack  proposal, 
including  the  usefulness  of  the 
proposed  standards  at  treatment, 
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storage,  and  disposal  bcilities.  and 
whether  a  list  of  excluded  wastes  is 
necessary,  given  the  alternative  of  using 
limits  on  emissions  from  combustion 
units  and  metal  limits  on  the  solid 
residuals.  For  example,  inorganic 
mercury  wastes  are  excluded  from  lab 
packs.  The  reason  for  excluding  these 
wastes  is  that  they  are  not  effectively 
treated  by  combustion:  and  furthermore 
mercury,  which  is  a  volatile  metal,  may 
cause  emission  concerns.  Alternatively. 
EPA  could  rely  on  existing  mercury 
standards  for  Boilers  and  Industrial 
Furnaces  and  omnibus  limits  for 
hazardous  waste  incinerators  to  address 
emission  concerns;  and  a  mercury  limit 
could  be  placed  on  the  solid  residual  by 
adding  D009  to  the  list  of  metal  limits 
in  §  268.42(c)(4)  to  ensure  effective 
treatment  of  the  solid  residual. 

C.  Proposed  Changes  in  the  LDR 
Program  in  Response  to  the  LDR 
Roundtable 

1.  Background 

The  Office  of  Solid  Waste  convened  a 
roundtable  meeting  on  January  12-14. 
1993.  to  discuss  the  LDR  program.  The 
purpose  of  the  roundtable  was  to  hear 
from  persons  experienced  in 
implementing  the  LDR  program  on  what 
was  working  well,  what  was  not 
working  well,  and  what  could  be  done 
to  improve  the  program.  These 
discussions  were  a  forum  for  sharing 
concerns  and  information  in  a 
constructive  and  candid  manner,  rather 
than  to  reach  consensus  or  serve  as 
formal  negotiations. 

In  the  spirit  of  quality  improvement. 
EPA's  goal  is  to  make  the  LDR  program 
more  efficient  and  easier  to  implement. 
The  roundtable  was  part  of  a 
comprehensive  LDR  implementation 
study.  EPA  developed  the  LDR  program 
under  stringent  deadlines:  thus  the 
implementation  study  presents  an 
opportunity  to  assess  its  effectiveness 
and  implementation.  The  Agency  is 
using  the  information  gained  from  this 
study,  beginning  with  the  January 
roundtable,  to  improve  the  existing  LDR 
program  and  to  guide  its  future 
direction. 

Roundtable  participants  were  waste 
generators,  treaters  and  disposers, 
public  interest  groups,  state 
environmental  agencies,  other  Federal 
agencies,  and  EPA  headquarters  and 
regional  personnel.  Major  issues  were 
identified  in  advance  by  roundtable 
partici|}ants  and  the  discussions  focused 
on  these  topics:  Treatment  standards, 
monitoring,  and  administrative  and 
paperwork  requirements. 

To  facilitate  discussion,  five  small 
groups  were  created.  The  small  groups 


discussed  the  issues,  identified  the  most 
important  issues  associated  with  each 
topic  and  provided  additional  detail  or 
potential  solutions.  The  small  groups 
then  reconvened  in  general  session  to 
report  back  the  group's 
recommendations.  (The  complete 
proceedings  for  the  roundtable  are 
included  in  the  RCRA  docket  numbered 
F-fl2-CD2F-S0144.) 

The  participants  identifiec*  the 
following  major  issues  relative  to  the 
LDR  treatment  standards: 

•  Waste  code-carry  through. 

•  Use  of  health-based  versus 
technology-based  numbers  as  the 
standard. 

•  Defining  the  point  at  which  wastes 
enter  or  exit  the  LDR  "system". 

•  Inconsistency  of  individual 
standards  for  constituents  across  waste 
codes. 

•  Capacity  for  treatment. 

•  Storage  of  waste  for  greater  than  one 
year. 

•  Existing  treatment  standards  for 
hazardous  soil. 

•  Standards  modifications,  and 

•  The  need  for  user-friendly  guidance 
on  treatment  standards. 

The  participants  identified  the 
following  major  issues  relative  to  LDR 
monitoring: 

•  Providing  clarification  for  the  use  of 
generator  knowledge, 

•  Constituent  monitoring. 

•  Revisions  to  the  Toxicity 
Characteristic  Leaching  Procedure 
(TCLP), 

•  Detection  limits, 

•  Waste  analysis  plans,  and 

•  Guidance  and  training. 
Although  views  on  the  LDR  program 

varied,  feedback  from  the  participants 
indicated  that  coming  together  to 
discuss  these  issues  was  very 
worthwhile.  EPA  is  today  proposing  to 
incorporate  some  of  the 
recommendations  made  by  roundtable 
participants,  as  discussed  below.  For 
example,  the  Agency  is  proposing  to 
consolidate  the  three  existing  treatment 
standard  tables  and  to  simplify  the 
notification  requirements,  as  discussed 
below.  In  addition,  as  discussed  in 
section  lU.A..  the  Agency  is  also 
preparing  to  develop  a  uniform  set  of 
universal  treatment  standards.  For  other 
issues  raised  at  the  roundtable.  the 
Agency  is  continuing  to  develop 
improvements  to  the  LDR  program. 

2.  Consolidated  Treatment  Table 

Several  nf  the  groups  present  at  the 
LDR  roundtable  expressed  an  interest  in 
having  a  consolidated  treatment 
standard  table  in  the  regulations. 
Participants  stated  that  the  existing 
system  of  three  tables  (see  40  CFR 


268.41-268.43)  was  too  complex  and 
burdensome  to  use. 

When  the  LDR  program  began,  the 
Agency  believed  it  was  useful  to  clearly 
delineate  in  the  regulation  the 
differences  between  numerical 
treatment  standards  as  measured  in 
leachate  from  the  Toxicity  Characteristic 
Leaching  Procedure  (table  CCWE  at 
268.43)  from  standards  measured 
through  a  total  waste  analysis  (table 
CCW  at  268.42).  Furthermore,  it  was 
useful  to  clarify  that  the  specified 
methods  of  treatment  (tables  2  and  3  at 
268.43)  differed  from  numerical 
standards  in  that  numerical  standards 
can  \>e  met  through  the  use  of  any 
technology,  whereas  specified  methods 
must  be  used  to  treat  the  waste.  When 
specified  methods  are  used,  there  is  no 
need  to  measure  the  treatment  residue 
for  compliance  purposes. 

However,  now  that  the  program  has 
been  in  place  for  a  number  of  years  and 
almost  all  hazardous  wastes  are  subject 
to  treatment  standards,  the  Agency 
agrees  that  the  regulations  can  be 
simplified.  First,  the  Agency  believes 
the  program  has  been  in  place  long 
enough  so  that  the  regulated  community 
generally  understands  the  system.  Thus, 
it  may  not  be  necessary  to  make  such 
obvious  delineations.  Second,  there  is 
considerable  overlap  between  the  tables. 
For  instance,  a  listed  waste  may  contain 
both  organic  constituents  and  metals. 
Treatment  standards  for  the  organic 
constituents  appear  in  §268.43.  where  a 
cross  reference  to  §  268.41  appears  that 
refers  the  reader  to  the  treatment 
standards  for  the  metals.  A  few  wastes 
have  treatment  standards  appearing  in 
all  three  places.  The  consolidated  table 
provides  all  necessary  information  in  an 
easier-to-read  format.  The  Agency  notes 
that  the  new  table  does  not  contain  the 
proposed  universal  treatment  standards, 
instead  relying  on  the  standards 
currently  found  in  the  three  existing 
tables.  If  the  consolidated  table  and  the 
universal  standards  are  both  finalized, 
the  table  will  contain  the  universal 
standards. 

Therefore.  EPA  is  proposing  in 
today's  rule  a  table  which  combines  the 
information  found  in  §  268.41  Table 
CCWE.— Constituent  Concentrations  in 
Waste  Extract.  §  268.42  Table  2.— 
Technology-Based  Standards  by  RCRA 
Waste  Code,  and  §  268.43  Table  CCW.— 
Constituent  Concentrations  in  Wastes. 
The  Agency  is  proposing  to  call  the 
table  'Treatment  Standards  for 
HaTardous  Waste"  and  place  it  at 
§  268.40  along  with  much  of  the  text 
found  currently  in  §§  268.41.  268.42. 
and  268.43.  Section  268.42  would 
continue  to  be  used  to  describe  the 
technology  codes,  regulate  California 
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list  PCBs  and  HCXIs.  set  out  exemptions 
from  the  required  methods,  and  provide 
for  procedures  for  equivalency 
determinations.  The  Agency  requests 
comments  on  the  usefulness  of  the 
consolidated  table. 

3.  Simplified  LDR  Notification 
Requirements 

Comments  on  the  §  268.7  notification 
requirements  at  the  LDR  roundtable 
ranged  from  eliminating  notification 
altogether  to  modifying  or  deleting  data 
items  on  the  notification  form.  It  was 
also  suggested  that  the  LDR  notification 
form  be  combined  with  the  manifest. 
The  manifest  form  is  currently  being 
revised  through  a  regulatory  negotiation 
process;  as  part  of  the  process,  the  group 
discussed  the  possibility  of  combining 
the  manifest  and  the  notification  form. 
Due  to  a  number  of  factors,  the  group 
decided  not  to  consider  combining  the 
LDR  notiHcation  requirements  with  the 


manifest  form.  Since  it  is  not  possible  at 
this  time  to  combine  the  manifest  with 
the  notification  form,  and  since  the 
Agency  believes  that  the  LDR 
notifications  are  necessary  to  document 
cradle-to-grave  hazardous  waste 
management,  the  Agency  explored  ways 
to  simplify  the  information  required  on 
the  notification  form.  The  Agency 
proposes  to  omit  the  requirement  at 
§  268.7(a)(l)(ii)  and  at  §  268.9(d)(1)  that 
the  notification  include  treatment 
standards  or  references  to  those 
standards. 

Such  a  simplif  cation  makes 
particular  sense  in  conjunction  with 
consolidating  the  treatment  standard 
tables.  Therefore,  the  Agency  is 
proposing  that  the  only  information 
required  to  be  included  in  the 
notification  will  be  the  EPA  Hazardous 
Waste  Number,  whether  the  waste  is  a 
nonwastewater  or  wastewater,  waste 
analysis  data  where  available,  the 


manifest  number  as.so(:iated  with  the 
shipment,  the  constituents  in  the  waste 
for  certain  DOOl  and  D002  wastes  for 
which  treatment  standards  for  the 
underlying  hazardous  constituents  must 
be  met  (see  58  FR  29860,  May  24,  1993). 
and  the  spec;ific  hazardous  constituents 
in  EPA  Hazardous  Wastes  Nos.  FOOl- 
F005,  and  F039  for  which  treatment  is 
required.  Today's  proposal  would  not 
alter  the  certification  requirements  at 
§268.7. 

Participants  at  the  LDR  roundtable 
also  requested  a  summary  of  all  the  LDR 
paperwork  requirements.  The  Agency  is 
therefore  proposing  that  such  a  table  be 
included  as  an  appendix  to  part  268. 
The  Agency  requests  comment  on  the 
notification  simplification  and  summary 
table  shown  below.  Also,  comment  and 
examples  are  requested  on  whether  a 
flow  chart  might  be  more  useful  than 
the  summary  table. 


Table  1  .—Record-Keeping.  Notification,  and/or  Certification  Requirements 


Entity 


I.  Generator 


Scenario 


A.  Waste  does  not 
meet  applicat»le  treat- 
ment standards  or 
exceeds  applicable 
prohitxtion  levels 
l§268.7(a)(1)l. 

B.  Waste  can  be  dis- 
posed of  wrttXHJt  fur- 
ther treatment  (meets 
applicat)le  treatment 
standards  or  does 
not  exceed  protiitx- 
tion  levels  upon  gerv 
eration) 

(§  268.7(a)(2)]. 


C.  Waste  is  subject  to 
exemption  from  a 
protiitjttjon  on  the 
type  of  land  disposal 
utilized  for  the  waste, 
such  as  a  case-by- 
case  extension  under 
§268.5,  an  exemp- 
tKXi  under  §268.6,  or 
a  nationwide  capacity 
variance 

[§  268.7(a)(3)). 

D.  Waste  is  in  tanks  or 
containers  regulated 
under  40  CFR 
262.34  (accumulated 
waste)  arxj  being 
treated  in  such  corv 
tainers  to  meet  appli- 
cable treatment 
standards 
(§268.7(aM4)l. 


Frequency 


Each  shipmerrt 


Each  shipment 


Each  shipment 


Minimum  of  30  days 
pnof  to  treatment 
activity. 


Recipient  of  notification 


Treatmen"  or  storage 
facility. 


Land  disposal  facility 


Receiving  facility 


EPA  Regional  Adminis- 
trator (or  his  des- 
ignated representa- 
tive) or  authonzed 
State  Delivery  most 
be  venfied. 


Record-keeping.  r>ofificafion.  and/or  certification 
requirements 


Notk:e  must  be  in  writing  and  irx:tude: 

•  EPA  hazardous  waste  number 

•  Constituents  of  concern  tor  certain  wastes 

•  Treatability  group 

•  Waste  analysis  data  (where  available). 

Notice  and  certification  statement  that  waste 
meets  appltcatjle  treatment  standards  or  ap- 
plicat)le  prohibrtk>n  levels. 

Notice  must  include: 

•  EPA  hazardous  waste  number 

•  Constituents  of  concern  for  certain  wastes 

•  Treatatsility  group 

•  Manifest  number 

•  Waste  analysis  data  (where  availat)te) 
Certification       statement       required       under 

§266.7(a)(2)(ii)    that    waste    complies    with 
treatment  starxlards  and  prohibitions. 
Notice  must  include: 

•  Statement  that  waste  is  not  prohibited  from 
land  disposal 

•  EPA  tiazardous  waste  numtjer 

•  Constituents  of  corx»rn  for  certain  wastes 

•  TreatatHlrty  group 

•  Manifest  numt)er 

•  Waste  analysis  data  (where  availatile) 

•  Date  tfie  waste  is  subject  to  tt)e  prohibitions. 


Generator  must  develcSp,  keep  onsite,  and  fol- 
k)w  a  written  waste  analysis  plan  descnbing 
procedures  used  to  comply  with  ttie  treat- 
ment standards. 

If  waste  is  shipped  off  site.  ger>erator  also  must 
comply  with  ratification  requirement  of 
§  268.7(a)(2). 
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Table  l .— Record-Keeping,  Notification,  and/or  Certjrcation  Requirements— Continued 


En«y 


II.  Treatment  Fa- 
dlty. 


Scenario 


E.  Where  generator  is 
mar^gtng  a  lab  pack 
containing  certain 
wastes  arvj  vMShes  to 
use  an  alternative 
treatment  standard 
l§268.7(a)(8)  or 
(a)(9)l. 

F.  Small  quantity  gen- 
erators witti  totbng 
agreements  (pursu- 
ant to  40  CFR 
262.20(c)] 
[§268.7(a)(t0)l. 

G.  Generator  has  de- 
termined waste  Is  re- 
stncted  ttased  solely 
on  his  knowledge  of 
the  waste 
|§268.7(a)(5)l. 

H.  Generator  has  deter- 
mined waste  Is  re- 
stricted based  on 
testing  waste  or  an 
extract  (§268.7(a)(5)l. 

I.  Ger>erator  has  deter- 
mined that  waste  is 
excluded  from  the 
definition  of  hazard- 
ous or  solid  waste  or 
exempt  from  Subtitle 
C  regulation 
[§  268.7(a)(6)]. 

J.  Other  record-keeping 
requirements 
l§268.7(a)(7)J. 


Frequency 


A.  Waste  shipped  from 
treatment  faality  to 
land  disposal  facility 
(§ 268.7(b)(4).  (b)(5)l. 


B.  Waste  treatment  res- 
klue  from  a  treatment 
or  storage  facility  will 
be  further  managed 
at  a  different  treat- 
ment or  storage  facil- 
ity [§25a.7(b)(6)l. 


Each  shipment 


Initial  Shipment 


N/A 


N/A 


One-time 


Recipient  of  notification 


Treatment  facility 


Treatment  facitity 


Generator's  file 


Generator's  file 


Generator's  fMe 


N/A 


Each  shupment 


Each  shipnient 


Generator's  file 


Land  disposal  facility 


Receiving  facility 


Record-keeping,  rwtification,  and/or  certification 
requirements 


Notice  in  accordance  with  §268.7(a)(1).  (aKS).. 

and  (a)(6),  wt>ere  applicable. 
Certifk:ation  in  accordance  with  §  268.7(a)(6)  or 

§  268.7(a)(9),  respectively. 


Must  comply  with  applicable  notification  and 
certification  requirements  in  §268  7(a). 

Generator  also  must  retain  copy  of  ttie  notifica- 
tion and  certfcation  togettier  with  toMrx) 
agreenoent  orisite  for  at  least  3  years  after 
termination  or  expiration  of  agreement. 

All  supporting  data  must  be  retained  onsite  in 
generator's  files. 


All  waste  analysis  data  must  be  retained  onsite 
in  generator's  files. 


File  a  one-time  notice  stating  such  generation, 
subsequent  exclusion  from  ttie  definition  or 
exemption  from  Subtitle  C.  and  the  exposi- 
tion of  waste. 


Generator  must  retain  a  copy  of  all  notk;es. 
certifications,  demonstrations,  waste  analysis 
data,  and  ottier  documentation  pxoduced  pur- 
suant to  §268.7  onsile  for  at  least  5  years 
from  the  date  that  the  waste  was  last  sent  to 
onsite  or  offsite  treatment,  storage,  or  dis- 
posal. This  penod  is  automatically  extended 
during  enforcement  actk>ns  or  as  requested 
by  trie  Administrator. 

Notk^e  must  irwlude: 

•  EPA  hazardous  waste  number 

•  Constituents  of  concern 

•  Treatability  group 

•  Prohit)rtion  levels 

•  Manifest  number 

•  Waste  analysis  data  (where  available) 
Certifk:ation  as  set  out  in  §268.7(b)(5)(i).  (ii) 

and  (ill)  stating  that  the  waste  or  treatment 
residue  has  been  treated  in  compliance  with 
appluable  performance  standards  and  prohi- 
bitions. 
Treatment,  storage,  or  dsposal  facility  must 
comply  with  all  notice  and  certification  re- 
quirements applicaijie  to  generators. 
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Table  l .— RECORO-KEEPiWG,  Notification,  a 

•^DfOR  CETHFtCATION  REOUIREMENTS-COfTtinued 

EriMy 

Scenano 

Frequenqr 

Record-keepmg,  notiication,  and^  certiiKation 

reQuvements 

III.  Land  Disposal 

C.  Wherv  wastes  ar« 
racycMbte  materials 
used  in  a  manner 
oonstitubng  disposal 
subiect  to  §266.20(b) 
l§268.7a>M7)J 

A.  Wastes  taken  to 
land  disposal  laciiity 
(§268.7(01. 

Each  shipment 

Regional  Adminrstratof 
(or  he  d^tegated  rep- 
',  reserttatrve). 

!    ■' 

No  notification  to  recervmg  taaltty  requved  pur- 

suanlto§268.7(bH4). 
Certificatton  as  descritjed  m  §268.7(bH5)  and 

rtotice  wttti  inlormation  Isted  r\  §268.7(b)f4), 

except  manliest  nurrtief . 
Recychng  taaMy  must  keep  mnvds  ol  the 

name  and  k>cat)on  o<  each  entity  recetvmg 

hazardous  waste-denved  products. 
Maintain   coptes   ol   notice   and  certifcahons 

specified  in  §268.7(a)  and  (b)  and  §268.8.  H 

appiicatjie. 

FaciMy. 

i» 

4.  Demonstrating  Acceptable  Knowledge 
of  One's  Waste 

Under  the  LDR  program,  generators 
may  characterize  their  waste  based 
either  on  knowledge  of  the  waste  or  on 
analytical  data.  On  the  other  hand, 
treatment,  storage,  and  disposal 
facilities  (TSDFs)  must  periodically  test 
their  wastes,  according  to  the  frequency 
specified  in  the  Waste  Analysis  plan 
(WAP);  at  other  tiroes,  they  may  use 
knowledge  to  characterize  their  waste. 
Several  participants  at  the  LDR 
Roundtable  expressed  the  need  for 
guidance  as  to  what  constitutes 
acceptable  knowledge  when 
characterizing  waste. 

a.  Background.  The  general  and 
specific  waste  characterization  ^ 
requirements  can  be  met  using  several 
methods  or  combinations  of  methods. 
Wherever  feasible,  the  preferred  method 
to  meet  the  waste  characterization 
reqmrement  is  to  conduct  sampling  and 
lat>cratory  analysis  because  this  data  in 
most  cases  provides  the  most  definitive 
information  on  constituent 
concentration  levels  in  waste  compared 
to  LDR  treatment  standards.  However, 
generators  and  TSDFs  also  can  meet 
waste  characterization  requirements  by 
applying  "acceptable  knowledge." 
Acceptable  knowledge  can  be  used  to 
meet  all  or  part  of  the  waste 
characterization  requirements. 

b.  What  Constitutes  Acceptabte 
Knowledge?  Acceptable  knowledge  is 
broadly  defined  to  include  "process 
knowledge"  and  the  facility's  records  of 
analysis  performed  before  the  effective 
date  of  RCRA  regulations,  or  a 
combination  of  these  yfith  actual 
chemical  analysis  of  the  waste. 

"Process  knowledge"  could  constitute 
acceptable  knowledge  when  detailed 
information  on  the  wastes  is  obtained 
from  existing  published  or  documented 
waste  analysis  data  or  studies 
conducted  on  hazardous  wastes 
generated  by  processes  similar  to  that 
which  generated  the  waste.  EPA  also 


solicits  comment  ^n  other  types  of 
information  that  ^fould  come  under  the 
deHnition  of  process  knowledge. 

EPA  lists  certai  1  hazardous  wastes  in 
40  CFR  part  261.  'or  example,  the  K- 
listed  wastes  (e.g.  KOOl  wases,  defined 
as  bottom  sedimeit  sludge  from  the 
treatment  of  wasl'^waters  from  wood 
preserving  processes  that  use  creosote 
and/or  pentachlo  ophenol)  a-e  listed  by 
the  sp)ecinc  process  that  generated  the 
waste  (rather  thar  by  the  characteristic 
of  the  waste  that  is  generated.) 
Therefore,  with  n  any  listed  wastes 
("K",  "P",  and  "I")  the  application  of 
acceptable  knowljdge  is  appropriate 
because  the  waste  characteristics  are 
generally  consist!  nt  and  wel!  known 
from  facility  to  fa  nlity.  In  the  case 
where  a  generatoi  sends  waste  off-site 
for  treatment,  storage,  or  disposal,  the 
TSDF  may  rely  on  process  knowledge 
supplied  by  the  generator  as  a  basis  for 
the  TSDF's  waste  characterization.  (See 
§264.13.) 

Some  facilities  have  records  of 
analysis  performtd  before  the  effective 
date  of  RCRA  reg  ilations.  While 
seemingly  attract  ve  because  of  the 
potential  savings  associated  with  using 
existing  informat  on  (such  as  published 
data),  the  faciUty  must  ensun  that  this 
informati<Mi  accu-ately  characterizes 
applicable  waste; . 

c.  When  h4igbt  Acceptable  Knowledge 
Be  Used?  General  ors  and  TSE'Fs  may 
use  acceptable  ki  owiedge  alcne  or  in 
conjunction  writh  sampling  and 
laboratory  analys  is.  There  are  situations 
where  it  is  appro  )riate  to  apply 
acceptable  knowledge,  for  exeraple, 
when: 

•  The  hazardo  js  constituents  in 
wastes  from  spec  ific  processes  are  well 
documented,  suca  as  with  the  K-listed 
wastes  meDtione<l  previously. 

•  Wastes  are  d  scarded  unused 
commercial  chemical  products,  reagents 
or  chemicals  of  known  physical  and 
chemical  constituents.  Several  of  these 
fall  into  the  "P"  uid  "U"  categories. 

y 
I 


•  Other  site-specific/process-specific 
factors. 

The  Agency  requests  comment  on 
other  appropriate  situations  in  which 
acceptable  knowledge  is  appropriate. 

d.  Why  Provide  Evidence  to  Support 
Acceptable  Knowledge?  For 
enforcement  purposes,  EPA  seeks 
evidence  that  demonstrates  that  the 
information  relied  upon  is  sufficient  to 
identify  the  waste  accurately  and 
completely.  Such  evidence  (e.g., 
knowledge  of  the  process  that  generated 
the  waste)  is  essential  for  identif)ing 
constituents  that  must  meet  LDR 
standards. 

e.  How  Con  A  TSDF  Verify  Data 
Supplied  by  a  Generator?  There  are 
considerations  that  a  TSDF  should  be 
aware  of  when  relying  upon  acceptable 
knowledge  to  manage  wastes.  First,  if 
the  TSDF  relies  in  part  on  information 
supplied  by  a  generator,  the  TSDF  must 
become  thoroughly  familiar  with  the 
generator's  processes  to  verify  the 
integrity  of  the  data.  This  can  be 
accomplished  by:  (1)  Conducting  fadhty 
visits  of  generators,  (2)  obtaining  split 
sampling  for  confirmatory  analysis, 
and/or  (3)  gathering  other  information. 

Second,  if  the  TSDF  uses  process 
descriptions  and  documented  studies  as 
acceptable  knowledge,  the  data  should 
be  scrutinized  carefully  as  to  whether 

•  There  are  any  differences  between 
the  process  in  the  study  and  the  process 
used  by  the  generator. 

•  The  studies  used  are  appUcable. 
These  issues  are  of  concern,  for 

example,  because  EPA  re\ised  the 
criteria  that  qualify  a  waste  as  a 
hazardous  waste  due  to  meeting  the 
toxicity  characteristic.  Not  only  were 
the  number  and  type  of  constituents  thai 
could  deem  a  waste  hazardous  modified 
but  also  the  test  for  identifying  these 
constituents  was  amended  (i.e.,  the 
Toxicity  Characteristic  Leaching 
Procedure  (TCLP)  replaced  the 
Extraction  Procedure  Toxicity  Test  (EP 
TOX  Test).) 
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Therefore,  if  a  TSDF  has  been  using 
acceptable  knowledge,  it  needs  to 
review  the  waste  analysis  or  waste 
characterization  data  to  determine  if  it 
is  managing  any  solid  wastes  that  are 
now  hazardous  wastes.  The  TSDF  needs 
to  determine  whether  its  existing  data  is 
sufHcient  to  identify  any  new 
constituent  concentrations  limitation 
(i.e..  demonstrate  compliance  with  LDR 
requirements). 

In  addition,  where  documented 
studies  are  used  as  acceptable 
knowledge,  the  TSDF  should  determine 
whether  the  information  is  based  on 
valid  sampling  and  analytical 
techniques.  Also,  the  ability  of 
analytical  equipment  to  detect  low 
concentrations  of  contaminants  has 
improved  over  the  years,  and 
constituents  that  once  were  determined 
to  be  "nondetectable"  may.  in  fact,  be 
detectable  using  the  sophisticated 
equipment  available  today. 

Although  EPA  recognizes  that 
sampling  and  analysis  is  not  as 
economical  or  convenient  as  using 
acceptable  knowledge,  it  does  have  a 
number  of  advantages.  Because  accurate 
waste  identification  is  such  a  critical 
factor  for  demonstrating  compliance 
with  RCRA.  misidentification  can 
render  a  facility  liable  for  enforcement 
actions  with  respect  to  permit 
conditions.  LDR  requirements,  annual 
reporting,  and  other  RCRA 
requirements.  In  addition,  accurate 
waste  analysis  is  critical  for  meeting 
some  of  the  requirements  of  other 
regulatory  programs  such  as  effluent 
discharges  under  the  Clean  Water  Act, 
and  transportation  requirements 
regulated  by  the  Department  of 
Transportation. 

5.  Advance  Notice  of  Possible  Changes 
to  the  LDR  Program  Resulting  From  the 
LDR  Roundtable 

As  was  elaborated  above  in  the 
section  presenting  background  on  the 
LDR  Roundtable,  EPA  intends  further 
review  comments  and  recommendations 
made  during  the  Roundtable  and 
propose  to  incorporate  them — where 
appropriate — into  future  LDR 
regulations.  Below,  some  of  the  main 
problems  and  recommendations 
identified  by  Roundtable  participants 
are  briefly  discussed.  The 
recommendations  are  being  presented  in 
this  proposed  rule  to  solicit  further 
comments  that  will  be  considered  when 
developing  possible  revisions  to  existing 
LDR  provisions  in  future  rulemakings. 
Comment  is  solicited  on  each  of  the 
recommendations  discussed  above. 
More  detailed  information  on  the  LDR 
Roundtable  can  be  obtained  by  calling 
or  writing  the  RCRA  Docket  and 


requesting  the  document  "Summary  of 
the  Land  Disposal  Restrictions 
Evaluation  Roundtable"  found  in  the 
docket  numbered  F-92-CD2F-S0144. 

a.  Waste  code  cany  through.  One  of 
the  issues  concerns  the  management  of 
residuals  from  treating  listed  wastes. 
The  waste  codes  for  these  wastes  "carry 
through"  to  the  treatment  residual,  even 
when  the  physical  or  chemical  :>tate  of 
the  waste  has  been  modified.  The 
Roundtable  participants' 
recommendations  included:  (1) 
■Dropping  the  waste  code  when  the  LDR 
treatment  standards  are  met — groups 
contended  that  once  standards  are  met 
for  a  waste,  the  waste  code  should  be 
dropped  from  the  residual  so  that 
legitimate  mixing  and  other  treatment 
could  occur  without  retesting:  (2) 
allowing  the  use  of  process  knowledge 
to  identify  a  short  list  of  constituents  in 
residuals  for  which  analysis  should  be 
conducted:  and  (3)  developing  residual 
waste  codes  (as  the  Agency  has  done  for 
multi-source  leachate.) 

b.  Use  of  health-based  levels  versus 
technology-based  levels  in  establishing 
treatment  standards.  A  number  of  the 
participants  suggested  that  the  LDRs 
should  be  revised  to  allow  materials  to 
leave  the  hazardous  waste  (i.e..  RCRA 
subtitle  C)  system— that  is.  the  LDR 
treatment  standards  should  be  based  on 
risk.  Other  participants  recommended 
that  EPA  should  consider 
socioeconomic  factors  and  resource 
allocations  during  these  risk 
evaluations.  For  further  discussion,  see 
Section  II.H.  Furthermore,  it  was  also 
suggested  that  the  Agency  create  a  de 
minimis  program  to  eliminate  certain 
specific  categories  of  small  volume 
wastes  from  the  LDR  requirements. 
(This  last  alternative  would,  of  course, 
likely  require  a  statutory  change.) 

c.  Inconsistency  of  standards.  Some 
participants  stated  that  requiring 
characteristic  wastes  to  be  treated  below 
the  characteristic  level  is  inconsistent 
with  the  regulatory  standards  used  for 
hazardous  waste  identification. 
Remedies  included:  (1)  Capping 
treatment  with  risk-based  levels;  (2) 
implementing  universal  standards  based 
on  the  least-stringent  treatment 
standard;  and  (3)  having  EPA  focus  on 
hazardous  compounds  in  wastes  rather 
than  on  the  existing  set  of  waste  codes, 
and  establish  technology-based 
treatment  standards  so  that  each 
compound  would  have  a  specific 
standard  regardless  of  the  waste  in 
which  it  was  found  (such  "universal 
standards"  are  proposed  in  section  III.A 
of  this  preamble.) 

d.  Capacity-related  issues. 
Participants  cited  a  number  of  capacity- 
related  concerns,  including  the  lack  of 


treatment  capacity  for  highly- 
concentrated  mercury  waste,  and 
insufficient  treatment  technologies  to 
address  ignitable,  corrosive  and  reactive 
(ICR)  wastes.  With  regard  to  mercury 
wastes,  participants  suggested  EPA 
allow  the  low-level  mercury  treatment 
standard  to  be  applied  to  high-level 
mercury  wastes.  For  ICR  wastes,  the 
recommendation  was  to  allow 
maximum  flexibility  concerning 
continued  use  of  deactivation. 

Furthermore,  it  was  stated  that  the 
storage  for  greater  than  one  year  will 
occur  for  certain  wastes  because  no 
treatment  capacity  exists  (e.g., 
radioactive  mixed  wastes,  mercury- 
bearing  wastes  not  amenable  to  the 
current  standards.  PCBs.  and  dioxin- 
contaminated  wastes.)  (The  'one-year 
limitation'  is,  of  course,  a  misnomer. 
Persons  storing  for  over  one  year  merely 
have  the  burden  of  showing  they  are 
storing  waste  in  order  to  accumulate 
sufficient  quantities  to  facilitate  proper 
treatment  or  disposal.  §  268.50(c).) 
Participants  also  indicated  that  the  one- 
year  storage  limitation  is  a  disincentive 
for  waste  minimization  because  the  cost 
of  disposal  decreases  as  the  volume  of 
waste  increases,  and  pollution 
prevention/waste  minimization 
programs  have  created  problems 
associated  with  generating  sufficient 
waste  for  disposal.  There  is  also 
confusion  on  the  part  of  industry  on 
what  constitutes  a  good-faith  effort  to 
find  treatment  capacity.  Possible 
solutions  voiced  included:  (1)  Guidance 
on  what  constitutes  a  good-faith  effort  to 
find  treatment  capacity;  (2)  streamlining 
capacity  variance  procedures;  and  (3) 
waste  minimization  storage  allowances 
(e.g.,  EPA  offering  storage  for  greater 
than  one  year  as  a  waste  minimization 
incentive  for  non-permitted  facilities.) 

e.  Generator  knowledge.  It  was  stated 
by  a  number  of  the  participants  that 
generator  knowledge  with  respect  to 
identifying  constituents  of  concern  in 
their  hazardous  waste  was  often  rejected 
by  TSDs,  requiring  testing  by  generators 
prior  to  acceptance  of  wastes  for 
treatment  or  disposal.  The  one 
recommendation  was  to  institute 
guidance  on  what  the  Agency  considers 
sufficient  written  documentation  to 
support  a  generator's  knowledge  of  the 
waste.  (The  Agency  is  providing  some 
guidance  on  this  issue  in  section  4 
above.) 

/.  Constituents.  Conversely,  a  number 
of  the  participants  stated  that  the 
Agency  requires  testing  for  too  many 
constituents,  presenting  a  cost  burden  td 
industry.  Because  generators  are  said  to 
know  the  constituent  content  of  their 
waste,  it  is  unnecessary  to  test.  Potential 
solutions  to  this  problem  included:  (1) 
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Developing  short,  wasle-spedfic, 
indicator  constituent  lists  for  testing;  (2) 
initially  testing  the  whole  range  of 
constituents,  then  testing  again  only  if 
the  waste  stream  changes;  and  (3) 
having  EPA  remove  dioxins  and  furans 
from  the  Ft)39  list  due  to  the  expense  of 
analysis,  while  retaining  the  current 
standards  for  these  compounds  in  P020- 
F023  and  F026-F027. 

g.  Detection  limits.  Some  participants 
maintained  that  some  treetntent 
standards  are  set  at  levels  that  may  be 
below  detection  limits,  creating  obvious 
compliance  difTiculties. 
Recommendations  inciuded:  (1) 
Allowing  ranges  in  detection  limits  and 
in  LDR  treatment  standards;  (2) 
establishing  LDR  standards  at  levels  that 
are  not  below  detection  limits;  (3)  use 
the  practical  quantitation  limits  (PQLs) 
as  the  defauh  for  matrix  difficulties;  (4) 
refining  detection  limits  over  time  and 
allow  the  use  of  indicator  compounds  in 
difficult  analyses;  and  (5)  allowing  the 
states  and  regions  discretion  when 
dealing  with  diffknjlt  matrices  and 
standards. 

b.  Waste  Analysis  Phns  (WAPs).  The 
general  problem  voiced  was  that 
generators,  treaters,  disposers,  and 
enforcement  officials  often  obtain 
different  analytical  results  for  the  same 
waste  depending  on  the  sampling  (eg., 
grab  versus  composite  samples),  and  the 
statistical  or  weighting  methods 
employed,  necessitating  re-testing. 
Potential  remedies  included:  (1) 
Developing  WAP  guidance  to,  among 
other  things,  minimize  redundant 
testing  and  over-certification  of  wastes, 
and  solicit  comment  on  whether  to 
specify  WAP  guidance  at  the  time  of 
promulgation  of  the  rules;  (2)  having  the 
Agency  develop  sampling  guidance;  (3) 
using  composite  sampling  over  grab 
sampling;  (4)  establishing  mandatory 
quality  control  procedures;  and  (5) 
having  the  waste  analysis  plans  rely 
more  on  generator  knowledge. 

1.  Paperwork.  In  general  it  was  felt 
that  the  paperwork  requirements  were 
too  complicated.  Some  participants 
suggested  that  there  is  no  longer  a  need 
for  the  LDR  notification,  and  said  that 
the  separate  LDR  notification  hampers 
inspections.  Alternative  options 
included:  (1)  Including  the  LDR 
notification  on  the  manifest;  (2)  revising 
the  LDR  notification  to  exempt 
generators  from  informing  the  treater  of 
the  treatment  standards  applicable  to 
the  waste  (EPA  is  proposing  to  make 
this  change  in  this  preamble  at  section 
3  above);  (3)  creating  a  summary  table 
of  notification  and  certification 
requirem«its  (included  above  in  Table 
1);  and  (4)  solicit  comment  on  reducing 


the  number  of  yea^  thai  records  must 
be  retained. 

).  Complexity  of  the  regulations.  Most 
of  the  participants  agreed  that  the 
preamble  languagt  is  not  consistently 
interpreted  among  government  officials 
and  that  it  is  necei-sary  to  work  with 
both  the  regulations  and  the  preamble  to 
understand  what  is  required.  Discussion 
in  the  groups  pointed  to  the  LDRs  being 
difficult  to  understand,  largely  because 
the  Codes  of  Fedei^l  Regulations  (CFR) 
are  quickly  out  of  date;  the  preamble 
language  contains  significant  guidance 
that  is  not  always  implidl  in  the 
regulatory  langua(:e;  and  the  treatment 
standards  are  fourd  in  the  CFR  in 
several  tai>les.  Rec  ommendations 
included:  (1)  Dev( loping  consolidated 
treatment  tables  (tiis  suggestion  is  being 
proposed  in  this  notice,  as  discussed  at 
section  C2  above);  (2)  having  EPA 
develop  a  bulletin  board  to  keep  all 
involved  parties  informed  of  policy 
memoranda,  scheduled  briefings,  and 
new  rules;  (3)  hav  ng  the  Agency  make 
inspector  checklists  available  to  the 
regulated  community  and  hold 
workshops  on  coripliance;  (4)  EPA 
physically  reorgai  izing  its  regulations 
by  incorporating  {>art  268  into  the 
generator  and  facility  requirements 
(parts  262,  264  an  d  285);  and,  (5)  having 
EPA  expand  preambles  to  irtclude  an 
implementation  SKtion,  soliciting 
comment  on  implementation 
information  durirg  the  development  of 
the  regulations  (tl  is  is  being 
implemented  in  this  propo^d  rule  in 
section  XI.) 

IV.  Treatment  Standards  for  Toxicity 
Characteristic  W.iste 

A.  The  Third  Third  Court  DecLsJon,  the 
Emergency  Interim  Final  Rule,  and 
Their Applicabiliy to  TC  Wastes 

In  today's  notice,  EPA  is  proposing 
treatment  standards  for  wastes 
displaying  the  tonicity  characteristic 
rrc  wastes)  when  the  TC  wastes  are 
managed  in  systems  other  thar=:  (1)  In 
wastewater  treatirent  systems  which 
include  surface  inpoundments  and 
whose  ultimate  d  scbarge  is  subject  to 
the  Clean  Water  Act  (CWA);  (2)  in  Class 
I  non-hazardous  underground  injection 
wells  subject  to  the  Safe  Drinking  Water 
Act  (SDWA)  Underground  Injection 
Control  (UlC)  program;  or,  (3)  ly  a  zero 
discharger  who,  before  permanent  land 
disposal  of  the  wnstewater,  treats  the 
wastewaters  in  a  vastewater  treatment 
system  equivalen  to  that  utilised  by 
CWA  dischargers  Consistent  'vith  the 
Third  Third  Case  the  treatment 
standards  proposed  for  these  wastes 
include  standard;  for  "constituents 
subject  to  treatment"  (i.e.,  any  regulated 


constituent  present  at  levels  above  the 
universal  constituent-specific  treatment 
standards  at  the  point  of  generation  of 
the  TC  waste). 

This  proposed  approach  is  the  same 
as  that  adopted  in  the  recent  interim 
final  rule,  promulgated  on  May  10, 1993 
(published  on  May  24. 1993,  56  FR 
29860)  in  response  to  the  court's 
decision  in  Chemical  Waste 
Management  v.  EPA.  976  F.  2d  2  (D.C 
Cir.  1992).  That  case  vacated  and 
remanded  certain  Agency  regulations 
(commonly  referred  to  as  the  Third 
Third  rule)  establishing  prohibitions 
and  treatment  standards  for 
characteristic  wastes,  and  also 
established  rules  as  to  when  the 
prohibitions  artd  standards  would  not 

apply- 

This  section  provides  a  summary  of 
the  court's  decision,  an  overview  of  the 
interim  final  rule  published  on  May  24. 
1993,  and  how  the  Agency  proposes  to 
apply  this  approach  to  the  TC  wastes. 

1.  Background 

Among  other  things  in  the  Third 
Third  final  rule,  the  Agency 
promulgated  treatment  standards  and 
prohibitions  for  hazardous  wastes  that 
exhibited  one  or  more  of  the  following 
characteristics:  Ignitability,  corrosivity, 
reactivity,  or  EP  toxicity  (40  CFR 
261.21-261.24).  The  Agency  also 
evaluated  the  applicability  of  the  LDR 
dilution  prohibition  to  characteristic 
wastes,  including  characteristic  wastes 
ultimately  managed  in  wastewater 
management  systems  with  land  disposal 
units  {i.e.,  impoundnronts  or  injection 
wells)  whidi  are  subject  to  varying 
degrees  of  regulation  under  the  CWA 
and  SDWA.  This  was  done  in  an  effort 
to  e'lsure  the  successful  integration  of 
these  programs  with  the  LDR 
regulations  (see  generally  55  FR  22653- 
59  (June  1, 1990)).  Thus,  except  where 
the  Av-^nry  specifically  identified  and 
required  that  hazardous  constituents  be 
treated,  the  rale  indicated  in  essence 
that  characteristic  wastes  need  only  be 
treated  to  remove  the  characteristic 
before  land  disposal  where  land 
disposal  involved  placement  in  surface 
impoundments  whose  uhimate 
discharge  was  subject  to  regulation 
under  the  CWA,  or  where  the  waste  was 
injected  into  a  Class  I  UlC  well. 

On  September  25, 1992,  the  United 
States  Court  of  Appeals  for  the  District 
of  Columbia  Qrcuit  ruled  on  various 
petitions  for  review  of  this  rule.  The 
principal  holdings  of  the  case  with 
respect  to  characteristic  wastes  were 
that:  (1)  EPA  may  require  treatment 
under  RCRA  section  30O4(m)  to  n>ore 
stringent  levels  than  those  at  which 
wastes  are  identified  as  hazardous  so 
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long  as  the  level  defining  the  waste  as 
hazardous  was  above  the  level  at  which 
threats  to  human  health  and  the 
environment  are  minimized,  976  F.  2d 
at  12-14;  (2)  section  3004{m)  requires 
that  treatment  standards  address  both 
short-term  and  long-term  potential 
harms  posed  by  hazardous  wastes,  as 
well  as  removal  of  the  characteristic 
property,  id.  at  16, 17,  23;  as  a 
consequence,  dilution  is  permissible  as 
an  exclusive  method  of  treatment  only 
for  those  characteristic  wastes  that  do 
not  contain  hazardous  constituents  "in 
sufficient  concentrations  to  pose  a  threat 
to  human  health  or  the  environment" 
(i.e.,  the  minimize  threat  level  in  section 
3004(m}),  id.  at  16;  and,  (3)  situations 
where  diaracteristic  hazardous  wastes 
are  diluted,  lose  their  characteristic(s) 
and  are  then  managed  in  centralized 
wastewater  management  land  disposal 
units  (i.e.,  subtitle  D  surface 
impoundments  or  injection  wells)  are 
legal  only  if  it  can  be  demonstrated  that 
hazardous  constituents  are  reduced, 
destroyed  or  immobilized  to  the  same 
extent  as  they  would  be  pursuant  to 
otherwise-applicable  RCRA  treatment 
standards,  id.  at  7. 

As  a  consequence  of  these  holdings, 
the  court  held  that  the  deactivation 
treatment  standard  for  ignitable  and 
corrosive  wastes  (which  allowed  the 
hazardous  characteristic  to  be  removed 
by  any  type  of  treatment,  including 
dilution)  did  not  fully  comport  with 
RCRA  section  3004(m).  This  was 
because  that  standard  could  be  achieved 
by  dilution,  and  section  3004{m)  "*   *   * 
req aires  that  any  hazardous  waste  be 
treated  in  such  a  way  that  hazardous 
constituents  be  removed  from  the  waste 
before  it  enters  the  environment."  976  F. 
2d  at  24. 

In  response  to  the  court  decision,  EPA 
issued  an  emergency  interim  final  rule 
with  resp>ect  to  those  treatment 
standards  that  were  vacated  (as  opposed 
to  remanded)  by  the  court  (58  FR  29860, 
May  24, 1993).  The  distinction  between 
vacated  and  remanded  rules  is  that 
vacated  rules  are  no  longer  in  effect 
(once  the  court's  mandate  issues), 
whereas  remanded  rules  remain  in  force 
until  the  Agency  acts  to  replace  them. 
This  distinction  has  considerable 
significance  with  respect  to  LDR 
treatment  standards.  If  there  is  no 
treatment  standard  for  a  prohibited 
waste  (for  example,  as  a  result  of  a 
vacatur),  that  waste  is  prohibited  from 
land  disp>osal,  because  it  has  not  been 
treated  to  meet  the  treatment  standard 
established  by  EPA,  and  (presumably)  is 
not  being  disposed  in  a  no-migration 
unit.  RCRA  sections  3004  (d).  (e),  and 
(g)(5).  A  remanded  treatment  standard, 
on  the  other  hand,  would  remain  in 


effect,  and  disposal  of  prohibited  wastes 
treated  pursuant  to  that  standard  is  legal 
until  the  standard  is  amended. 

In  the  Agency's  opinion,  the  rules 
deaUng  with  centralized  wastewater 
management  involving  land  disposal 
(§§  268.1(c)(3)  and  268.3(b))  were 
remanded,  not  vacated.  (See  976  F.2d  at 
7, 19-26  where  these  rules  are  discussed 
and  not  expressly  vacated.)  This  means 
that  the  only  wastes  to  which  the 
interim  final  rule  applied  were  those 
ignitable  and  corrosive  wastes  for  which 
the  treatment  standard  was  deactivation 
(since  the  deactivation  standard  for 
these  wastes  was  vacated)  and  which 
were  managed  in  systems  other  than 
CWA.  CWA-equivalent.  or  Class  I  UIC 
wells  regulated  under  the  SDWA. 

The  treatment  standards  promulgated 
in  the  interim  final  rule  retained  the 
requirement  of  deactivation  to  remove 
the  hazardous  characteristic;  however, 
the  rule  also  established  numerical 
treatment  standards  for  the  underlying 
hazardous  constituents  that  could  be 
present  in  the  wastes. 

2.  Applicability  of  This  Approach  toTC 
Wastes  and  Hazardous  Soil  Covered  by 
This  Proposed  Rule 

The  Agency  is  today  proposing  the 
same  approach  adopted  in  the  interim 
final  rule  for  determining  which 
hazardous  constituents  in  TC  wastes 
and  hazardous  soils  to  regulate  and  the 
types  of  treatment/disposal  units 
covered.  As  with  ignitable  and  corrosive 
wastes,  the  underlying  hazardous 
constituents  must  be  treated.  The 
Agency  believes  that  to  do  otherwise 
would  be  inconsistent  with  the  court's 
holding  that  RCRA  section  3004(m) 
requires  that  treatment  standards 
address  both  short-term  and  long-term 
potential  harms  f>osed  by  hazardous 
wastes. 

With  respect  to  the  units  to  be 
regulated,  EPA  is  proposing  to  defer 
control  of  the  same  units  not  addressed 
by  the  interim  final  rule.  Under  that 
rule,  the  new  treatment  standards  do  not 
apply  to  ignitable  or  corrosive  wastes 
managed  in  wastewater  treatment 
systems  whose  ultimate  discharge  is 
subject  to  the  CWA,  Class  I  underground 
injection  wells  subject  to  the  SDWA 
Underground  Injection  Control  (UIC) 
program,  and  zero  dischargers  who, 
before  final  land  disposal,  treat 
wastewater  with  treatment  equivalent  to 
that  utilized  by  CWA  dischargers.  CWA- 
equivalent  treatment  means  biological 
treatment  for  organics,  reduction  of 
hexavalent  chromium,  precipitation/ 
sedimentation  for  metals,  alkaline 
chlorination  or  ferrous  sulfate 
precipitation  of  cyanide  (to  the  extent 
these  constituents  are  present  in  the 


untreated  influent  to  wastewater 
treatment  systems),  or  treatment  that  the 
facility  can  show  p)erforms  as  well  or 
better  than  these  enumerated 
technologies.  See  §  258.37(a),  58  FR  at 
29885  (May  24, 1993). 

EPA  is  proposing  the  same  deferred 
coverage  when  these  units  are  used  to 
treat  TC  wastes.  The  Agency  believes 
that  it  would  be  most  appropriate  to 
address  all  issues  pertaining  to  such 
wastewater  management  operations  at 
one  time.  Therefore,  it  is  not  addressing 
TC  wastes  managed  in  these  systems  in 
this  rulemaking.  They  will  be  addressed 
in  a  later  rulemaking,  along  with  issues 
that  pertain  to  the  wastewater 
management  facilities  excluded  from 
the  interim  final  rule. 

The  treatment  standards  being 
proposed  today  for  TC  wastes  would 
apply,  however,  when  these  wastes  are 
injected  into  other  than  Class  I  wells 
(e.g..  Class  V  shallow  injection  wells), 
even  if  the  wastes  were  rendered 
noncharacteristic  ("decharacterized") 
first.  The  exception  to  the  dilution 
prohibition  of  the  Third  Third  Final 
Rule  never  applied  to  other  than  Class 
I  nonhazardous  injection  wells.  This 
means  that  today's  proposed 
requirements  will  apply  to  some 
injection  practices,  in  particular,  those 
involving  Class  V  injection  wells.  These 
typically  are  wells  injecting 
nonhazardous  wastes  above  or  into 
underground  sources  of  drinking  water. 
(If.  however,  the  TC  wastes  injected  into 
non-Class  I  wells  were  to  be  treated  by 
CWA-equivalent  means  before  injection, 
the  proposed  treatment  standards  would 
not  apply.  This  is  an  example  of  the 
type  of  zero  discharger  referred  to 
above.)  The  Agency  solicits  comments 
and  data  on  volumes  of  TC  wastes 
managed  in  Class  V  injection  wells,  and 
on  waste  management  practices 
eniployed  prior  to  injection. 

"Hie  tC  wastes  covered  by  this  rule 
have  been,  and  will  continue  to  be, 
managed  in  combustion  devices  or  be 
stabilized.  Upon  promulgation  of  a  final 
rule,  such  facilities  must  treat  the 
wastes  to  meet  the  treatment  standard  ■ 
for  the  TC  waste — including  standards 
for  any  underlying  hazardous 
constituents — prior  to  land  disposal. 

3.  Future  Response  to  Issues  Remanded 
by  the  Court 

The  Agency  plans  to  address  the 
issues  having  to  do  with  CWA  and 
CWA-equivalent  wastewater 
management  systems  and  injection  into 
Class  I  injection  wells  in  future 
rulemakings.  For  example:  (1)  Direct 
dischargers  managing  decharacterized 
wastes  in  surface  impoundments;  (2) 
indirect  dischargers  managing 
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decharacterized  wastes  in  surface 
impoundments;  (3)  zero  dischargers 
(including  those  injecting  into  non-Class 
I  injection  wells)  who  perform  CWA- 
equivalent  treatment  before  ultimate 
disposal;  and  (4)  persons  injecting 
decharacterized  wastes  into  Class  I  deep 
injection  wells  will  be  subject  to 
regulation  in  the  future  when  the 
Agency  addresses  remanded  issues  from 
the  Third  Third  Case.  See  58  FR  at 
29860.  May  24, 1993  explaining  the 
basis  for  these  categorizations. 

Many  of  these  remanded  issues  are 
significantly  more  complex  than  those 
dealt  with  in  the  interim  final  rule  and 
in  today's  proposed  rule.  In  addition, 
the  universe  of  facilities  affected  by  the 
remanded  portions  of  the  Third  Third 
rule  is  much  broader  than  that  covered 
in  either  of  these  rules,  as  it  will  include 
(among  other  things)  treatment  systems 
regulated  imder  the  CWA,  Class  I 
nonhazardous  injection  wells  regulated 
under  the  SDWA,  plus  zero  discharge 
facilities  that  engage  in  treatment  that  is 
equivalent  to  that  of  CWA  dischargers. 
Furthermore,  the  volumes  of  wastes 
affected  by  the  remanded  rules  are 
much  greater  than  those  at  issue  in  this 
regulation  and  the  interim  final  rule. 

Options  for  addressing  these 
remanded  issues  with  respect  to 
ignitable,  corrosive,  and  reactive 
characteristic  wastes  were  presented  in 
the  Supplemental  Information  Report 
prepared  for  the  January  19, 1993  Notice 
of  Data  Availabihty  (58  FR  4972), 
available  in  the  RCRA  docket.  EPA 
expects  that  most  of  the  issues 
discussed  there  will  also  apply  to  TC 
wastes  when  treatment  standards  are 
promulgated.  The  following  discussion 
summarizes  many  of  the  issues  raised  in 
the  Supplemental  Information  Report. 

It  is  clear  that  the  court  intended  for 
the  Agency  to  revise  the  special  dilution 
provisions  for  management  in  a  CWA 
facility  (§  268.3(b))  and  in  SDWA  Class 
I  injection  wells  (§  268.1(c)(3)).  because 
it  speciBed  that  dilution  alone  is  not 
adequate  treatment  if  an  ignitable. 
corrosive,  and  reactive  waste  contains 
hazardous  constituents  at  levels  above 
those  the  Agency  finds  minimize 
threats.  This  will  greatly  impact  the 
injection  of  these  wastes  (and. 
potentially.  TC  wastes)  in  Class  I 
nonhazardous  deep  wells,  since  there 
are  few  treatment  systems  currently  in 
place  upstream  of  the  injection  well  that 
could  treat  the  underlying  hazardous 
constituents  that  are  present.  Such 
facilities  seem  to  have  few  options  for 
dealing  with  the  court's  decision: 
undertaking  substantial  waste 
minimization  efforts;  installing  on-site 
treatment  systems;  arranging  for  off-site 
transport  and  treatment;  or,  applying 


for,  and  being  I'^nfed,  a  no-migration 
petition  that  W3uld  allow  continued 
land  disposal  cf  untreated  wastes. 
Although  conrunenters  on  the 
Supplemental  Information  Rep>ort 
suggested  that  EPA  could  promulgate  a 
rule  that  does  lot  require  treatment  of 
the  underlying  hazardous  constituents, 
based  on  a  genaric  finding  that  injection 
is  a  protective  practice,  the  Agency's 
tentative  view  is  that  this  is  not  a  viable 
option  (see  Suoplemental  Information 
Rejjort,  pp.  25-7).  However,  the  Agency 
seeks  addition  il  comment  on  the 
technical  and  egal  issues  raised  in 
Notice  of  Data  Availability  and 
Supplemental  Options  Report  as  they 
may  p>ertain  to  TC  wastes. 

Probably  the  most  significant  issue  for 
CWA  wastewater  treatment  facilities 
will  be  that  of  determining  the 
equivalency  o!'  CWA  treatment  systems 
with  RCRA  LX  R  treatment.  Associated 
issues  such  as  whether  the  court 
opinion  autho*izes  controls  on  leakage 
or  volatilization  from  treatment  surface 
impoundments,  or  whether  sludges 
generated  in  impoundments  must  be 
treated,  will  be  particularly 
controversial  md  will  take  time  to 
resolve.  Comments  are  solicited  on 
these  issues  a$  they  pertain  to  treatment 
of  TC  wastes. 

4.  Request  for  Comment  on  Petition 
From  Chemicf  1  Manufacturer's 
Association  Rr^arding  Deep  Well 
Injection  of  Ig:iitable  an  i  Corrosive 
Characteristic  Wastes 

In  the  May  '.A,  1993  interim  final  rule 
for  ignitable  aid  corrosive  wastes 
managed  in  other  than  wastewater 
treatment  systems  whot-e  ultimate 
discharge  is  si  bject  to  tie  CWA.  in 
other  than  Cla>s  I  undei-groimd  injection 
wells  subject  to  the  SDWA  UIC  program, 
and  by  zero  dischargers  who  do  not  treat 
wastewater  with  treatment  equivalent  to 
that  utilized  by  CWA  dischargers,  the 
Agency  discuf  sed  plans  for  future 
rulemakings  covering  tJiose  ignitable 
and  corrosive  wastes  disposed  in  such 
units.  As  part  of  its  resj  'Onse  to  May  24 
interim  final  rile,  the  Chemical 
Manufacturer?'  Associetion  (CMA) 
requested  that  the  Agercy  develop 
treatment  standards  intended  for  those 
wastes  disposed  in  Cla:s  I  deep 
injection  well; .  CMA  siecifically 
requested  the  Agency  to  promulgate 
treatment  stan  dards  for  ignitable  and 
corrosive  wastes  manat;ed  by  deep  well 
injection  that,  in  view  of  the  unique 
circumstances  of  deep  well  injection, 
meet  the  statutory  "minimize  threats" 
standard.  Coniequently,  the  Agency  has 
placed  CMA's  petition  in  the  docket  and 
is  soliciting  comment  en  the  petition. 


B.  Background 

1.  Legal  and  Policy  Background 

One  of  the  key  issues  in  the  Third 
Third  rule  was  whether  characteristic 
wastes  must  be  treated  to  a  lesser  extent 
than  listed  wastes.  This  result  could 
come  about  because,  under  Agency 
regulations,  characteristic  wastes  stop 
being  "hazardous  wastes"  at  the  point 
they  stop  exhibiting  the  characteristic 
property.  §  261.3(b).  However,  if 
treatment  of  characteristic  wastes  must 
cease  at  the  point  they  are  no  longer 
hazardous  wastes,  any  underlying 
hazardous  constituents  (hazardous 
constituents  other  than  those  for  which 
the  waste  exhibits  the  characteristic)  can 
go  untreated.  55  FR  at  22652  (June  1. 
1990).  Moreover,  at  that  time,  the 
Agency  viewed  the  characteristic  level 
as  higher  than  the  "minimize  threat" 
level  required  for  treatment  of 
hazardous  wastes  by  section  3004(m). 
id. 

The  Agency  consequently  took  the 
position  that  Congress  did  not  compel 
less  treatment  for  characteristic  wastes 
than  for  listed  wastes  (or,  put  another 
way,  did  not  compel  non-treatment  of 
underlying  hazardous  constituents, 
treatment  only  to  characteristic  levels, 
or  dilution  to  meet  treatment  standards 
for  characteristic  wastes  )  id.  at  22652- 
58.  The  Agency  established  this 
principle  by  stating  that  if  a  waste  is 
hazardous  at  the  point  it  is  generated, 
the  obligation  to  treat  to  section  3004(m) 
levels  attaches  at  that  point,  whether  or 
not  the  waste  still  exhibits  a 
characteristic  at  the  point  it  is  disposed. 
id. 

Reviewing  this  rule,  the  D.C.  Circuit 
upheld  the  point  of  generation 
principle;  however,  it  also  invalidated 
some  of  the  discretion  EPA  had  asserted 
in  whether  to  apply  it.  976  F.  2d  at  7. 
13-14,  23,  25-6.  The  Agency  is,  of 
course,  bound  by  this  opinion,  and 
today's  proposal  for  TC  wastes  reflects 
the  Agency's  view  of  what  the  opinion 
requires  in  establishing  treatment 
standards  for  characteristic  wastes. 
Further  discussion  of  the  opinion,  in 
particular,  when  different  parts  of  the 
opinion  start  to  apply,  is  found  in  the 
interim  final  rule  promulgated  on  May 
10.  1993  (58  FR  29860,  May  24,  1993). 
as  well  as  the  preceding  section  of  this 
preamble. 

Today's  rule  consequently  proposes 
treatment  standards  for  TC  wastes 
which  standards  are  not  constrained  by 
the  characteristic  level,  that  prevent  the 
standard  from  being  achieved  by 
dilution  (albeit  issues  related  to  most 
types  of  land-based  centralized 
wastewater  management  are  not  being 
addressed  in  this  proposal),  and  which 
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require  treatment  of  the  underiying 
hazardous  constituents. 

With  respect  to  treatment  below 
characteristic  levels,  section  30O4(m)  of 
RCRA  states  that  treatment  standards 
must  substantially  diminish  the  waste's 
toxicity  or  mobility  so  that  short-term 
and  long-term  threats  posed  by  the 
waste  are  minimized.  See  55  FR  at 
22654  (June  1.  1990).  EPA  has  noted 
that  the  EP/TC  limits  are  levels  at  which 
wastes  clearly  are  hazardous.  45  PR 
33084  (N4ay  19. 1980):  51  PR  21648 
(June  13. 1986);  See  55  FR  11798  (March 
27.  1990).  EPA  thus  believes  that  further 
treatment  below  a  characteristic  level 
may  be  necessary  before  threats  to 
human  health  and  the  environment  are 
"minimized"  within  the  meaning  of 
section  3004(m).  See  55  FR  at  22654 
(June  10.  1990).  For  some  of  the  TC 
wastes  addressed  in  today's  rule,  the 
concentration-based  treatment  standards 
are  consequently  lower  (i.e.  more 
stringent]  than  the  regulatory  levels  that 
establish  those  wastes  as 
characteristically  hazardous. 

Dilution  rules  are  intended  to  prohibit 
dilution  in  lieu  of  treatment  and  to 
ensure  that  hazardous  constituents  are 
destroyed  or  removed  by  treatment. 
Third  Third  Case.  976  F.  2d  at  16.  28. 
EPA  is  consequently  prop>osing  that  it  is 
impermissible  to  achieve  the  treatment 
standards  for  TC  wastes  by  means  of 
dilution.  (As  stated  above,  however, 
EPA  is  not  addressing  in  this  rule  the 
management  of  TC  wastes  in  land-based 
centralized  wastewater  management 
systems  that  were  not  included  within 
the  scope  of  the  recent  emergency  rule. 
The  court  remanded  these  issues  in  the 
Third  Third  Case  (id),  leaving  in  place 
existing  regulations  that  allow  dilution 
in  such  systems). 

Also,  as  described  earlier.  EPA  is 
proposing  treatment  standards  for  the 
hazardous  constituents  that  can  be 
present  in  treatable  concentrations  in 
TC  wastes,  but  which  are  not  the  basis 
for  causing  the  waste  to  be  identified  as 
hazardous  (for  example,  lead  present  at 
less  than  TC  levels,  but  present  at  levels 
exceeding  treatable  concentrations  and 
exceeding  LDR  levels,  in  a  waste  that 
exhibits  the  TC  because  of  benzene). 
The  Agency  is  proposing  the  same  types 
of  monitoring  rules  for  these 
constituents  recently  adopted  in  the 
emergency  rule,  so  that  (in  essence) 
monitoring  for  hazardous  constituents  is 
limited  to  those  reasonably  expected  to 
be  present  in  the  wastes. 

The  Agency  reqiiests  comments, 
generally,  on  mechanisms  that  may  be 
used  to  streamline  the  compliance 
monitoring  requirements  under  the  LDR 
program.  For  example,  for  TC  wastes 
that  contain  organic  underlying 


hazardous  constituents,  incineration 
may  destroy  not  only  the  TC  constituent 
but  the  underlying  organic  hazardous 
constituents  present  at  lower 
concentrations  than  the  TC 
concentration.  Comments  are  solicited 
on  the  need  to  monitor  the  residual  ash 
for  compliance  with  the  treatment 
standards  for  the  underlying  organic 
hazardous  constituents,  if  the  treatment 
standard  for  the  TC  constituent  has  been 
met.  The  Agency  solicits  speciHc  data 
that  demonstrate  that  alternative 
monitoring  requirements  would  provide 
adequate  assurance  that  all  treatment 
standards  are  met. 

2.  Background  on  Toxicity 
Characteristic 

On  March  29. 1990,  EPA  revised  40 
CFR  261.24 — the  Toxicity  Characteristic 
or  "TC" — replacing  the  extraction 
procedure  (EP)  with  the  toxicity 
characteristic  leaching  procedure 
(TCLP).  This  rule  also  increased  the 
number  of  hazardous  constituents 
regulated  under  this  characteristic  from 
14  to  40.  These  TC  wastes  are  newly 
identified  wastes  for  the  purpose  of 
developing  land  disposal  restrictions 
(LDRs).  See  section  3004(g)(4).  They  fall 
into  three  categories  for  purposes  of  the 
LDR  program.  The  first  category  consists 
of  new  organic  constituents  and 
includes  all  wastes  identified  as  E)018- 
D043.  Today's  proposal  would  establish 
treatment  standards  for  IX)18  through 
D043  wastes  when  they  are  managed  in 
non-CWA/non-CWA-equivalent/non- 
Class  I  SDWA  systems.  The  second  and 
third  categories  consist  of  those  D004- 
DOll  metal  wastes  and  D012-D017 
|}esticide  wastes  that  are  now  hazardous 
based  on  TCLP  analysis  rather  than  EP 
analysis.  EPA  established  treatment 
standards  in  the  Third  Third  final  rule 
for  these  wastes  if  they  exhibit  both  the 
TC  (because  they  had  to  be  hazardous 
waste)  and  the  EP  (because  only  EP 
wastes  were  covered  by  the  Third  Third 
prohibition).  Today's  rule  establishes 
treatment  standards  for  the  TC  pesticide 
wastes  that  do  not  exhibit  the  EP 
characteristic.  EPA  is  not  proposing 
treatment  standards  for  the  TC  organic 
and  pesticide  wastewaters  that  are 
managed  in  CWA  facilities  or  facilities 
that  engage  in  CWA-equivalent 
treatment  prior  to  land  disposal  or  in 
Class  I  injection  wells,  or  for  TC  metal 
wastes  (D004-D011).  Such  standards 
will  be  proposed  in  a  later  rule. 

EPA  is  soliciting  information  that  may 
be  used  to  characterize  industrial 
generation  patterns  to  assess  the 
potential  for  source  reduction  or 
recycling  for  these  TC  wastes.  While 
source  reduction  and  recycling  are  high 
priorities  for  any  hazardous  waste,  the 


wide  diversity  of  these  TC  wastes  is 
expected  to  impact  EPA's  ability  to 
evaluate  source  reduction  and  recycling. 
(See  also  EPA's  general  solicitation  for 
information  on  pollution  prevention 
opportunities  in  section  I.B.  above). 

C  Treatment  Standards  for  New  TC 
Organic  Constituents 

D018 — Benzene 

0019— Cart)OD  tetrachloride 

D020— Chlordane 

D02 1  — Ch  lorobenzene 

D022— Chloroforra 

D023— o-CrBSol 

D024— m-Cresol 

D025— p-Cresol 

D026— Cresol 

D027— 1 ,4-Dichlorobenzene 

D028 — 1,2-DJchloroethane 

D029— 1 ,1 -Dichloroethy  lene 

D030— 2.4-Dinttrotoluen« 

D031— Heptachlor 

D031 — Heptachlor  epoxide 

D032 — Hexachlorobenzene 

D033 — Hexachloro-1.3-butadieae 

D034 — Hexachloroethane 

D03S— Methyl  ethyl  ketone 

D036 — N  itrobenzene 

D037 — Pentachioropbenol 

D038— Pyridine 

ID039— Tetrachloroethylene 

D040 — Trichloroethylene 

D04 1— ■2.4.5-Trich  lorophenol 

D042— 2,4,6-Trichlorophenol 

D043— Vinyl  chloride 

1.  General  Approach  for  Establishing 
Concentration-Based  Treatment 
Standards 

Treatment  standards  established 
under  the  land  disposal  restrictions 
(LDR)  program  are  based  on 
performance  of  the  best  demonstrated 
available  technology  (BOAT)  for  treating 
a  waste.  Under  EPA's  procedure  for 
establishing  treatment  standards,  the 
Agency  establishes  concentration-based 
treatment  standards  with  compliance 
measured  through  a  total  waste  analysis 
as  the  best  measure  of  destruction  or 
extraction  (typically  BDAT  for  organics), 
or  establishes  concentration-based 
treatment  standards  with  compliance 
measured  through  analysis  of  the  TCLP 
leachate.  as  the  best  measure  of  metal 
treatment.  The  Agency  generally 
specifies  treatment  technologies  only  for 
those  situations  where  there  are  no 
analytical  methods  to  measure 
compliance  with  a  concentration-based 
treatment  standard. 

a.  Nonwastewaters.  The  Agency  is 
today  proposing  concentration-based 
treatment  standards  for  nonwastewater 
TC  organic  wastes  based  on  existing 
treatment  data  that  were  used  to 
establish  treatment  standards  for  these 
same  constituents  in  listed  wastes.  The 
proposed  standards  are  presented  at  the 
end  of  this  section.  The  treatment 
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standards  proposed  today  are  at  the 
same  levels  as  those  proposed  as 
universal  standards  in  a  separate  part  of 
today's  rule. 

The  concentration-based  treatment 
standards  being  proposed  are  primarily 
based  on  incineration  data.  The  Agency 
believes,  however,  these  proposed 
treatment  standards  can  also  be  met  by 
a  number  of  other  treatment 
technologies.  (See  discussion  in  section 
ni.A  of  this  preamble  for  more 
information  about  these  proposed 
treatment  standards).  In  fact,  the  Agency 
has  some  data  on  the  treatment  of  these 
constituents  by  innovative  technologies 
(i.e.,  solvent  extraction,  thermal 
desorption)  that  support  the  levels  being 
proposed  today. 

Trie  treatment  technologies  typically 
used  for  organic  nonwastewaters  (e.g., 
incineration,  thermal  desorption, 
solvent  extraction)  tend  to  destroy  or 
extract  the  organics  to  a  highly  efficient 
degree.  Thus,  setting  standards  based  on 
these  treatment  data  may  result  in 
hazardous  constituents  being  removed 
from  the  waste  before  disposal. 

The  Third  Third  Case  directs  EPA  to 
ensure  that  the  hazardous  constituents 
in  characteristic  waste  are  adequately 
treated.  Many  TC  organic 
nonwastewaters  contain  hazardous 
constituents  in  addition  to  those 
constituents  which  caused  the  waste  to 
be  identified  as  a  hazardous  TC  waste; 
for  example,  a  waste  which  is  classified 
as  TC  hazardous  waste  because  of  its 
benzene  concentration  may  also  contain 
lead  at  levels  of  concern  although  not 
characteristically  hazardous  for  lead,  or 
may  contain  non-TC  hazardous 
constituents.  (Standards  for  these 
hazardous  constituents  would  also  be 
based  on  the  universal  treatment 
standards,  since  these  are  virtually 
identical  to  standards  for  F039,  the  basis 
for  the  standards  included  in  the  May 
10  emergency  interim  final  rule). 

Proposed  BOAT  Standards  for 
TC  Organic  Wastes 

[Nonwastewaters] 


Proposed  BOAT  Standards  for 
TC  Organ  c  Was  "e&— Continued 

[Nonwastc  waters] 


Code 

Regulated  con- 
stituent 

Maximum  for 

any  single  grab 

sarhple 

Total  compos*- 
tion(mg/kg) 

D018  . 
D019  . 

D020  . 
D021  . 
D022  . 
D023  . 
D024  . 
D025  . 
0026  . 

Benzef>e  

Cartxxi  tetra- 
chloride. 

Chtofdane  ...„ 

Chlorobenzene  .... 

Chloroform 

o-Cresd ~ 

nrvCresd 

p-Cresd 

Cresol ... 

10 

6.0 

0.26 

6.0 

6.0 

5.6 

3.2 

3.2 

8.8 

Code 


D027  . 
D028  . 
D029  . 


0030 
0031 
0031 


D032 
0033 


0034 
0035 

0036 
0037 
0038 
0039 


0040 
0041 


0042 


0043 


Regi  lated  co> 
stituent 


1 ,4-Ok.hlorot)en- 
zen€ 

1,2-Otchk>roe- 
thana 

qxH.I-        ': 
Oich'oroethy- 
lene 


2,4-Oin(trotoiuene 

Heptachky 

Hepta(:hlor  epax- 
ide. 


I 

Hexatilorotwo 

zent 
Hexaciiloro-1 ,1- 

t>uta:l«ene. 

Hexacilofoett-ane 
Methyl  ethyl 

ketoie 

Nitrotjenzene  

Pentac  hloropherK)! 

Pyridine  

Tetracliloroethy- 

lene 

Trichlo-oethy-  lene 
2,4,5-Trichloro- 
pherol 

2,4,6-Trichloro- 
phenoi 

Vinyl  Chloride 


Maximum  for 

any  single  grab 

sarnple 


Total  composi- 
tion (mg/kg) 


6.0 
6.0 

6.0 

140 
0.066 

0.066 

10 

5.6 

30 
36 

14 
7.4 

16 

6.0 
6.0 
7.4 

7.4 
6.0 


b.  Wastewaters.  In  today's  notice,  EPA 
is  proposing  treatment  standards  for 
newly  identified  TC  wastewaters  that 
are  managed  in  systems  other  than  those 
regulated  under  the  CWA.  those 
regulated  under  the  SDWA  that  inject 
TC  wastewate."s  into  Class  I  injection 
wells,  and  those  zero  discharge  facilities 
that  engage  in  CWA-equivalent 
treatment  prior  to  land  disposal.  The 
propKKed  treatment  standards  for  newly 
identified  TC  wastewaters  would 
require  treatment  to  meet  the  universal 
treatment  standards  for  the  TC 
constituent  and  for  the  underlying 
hazardous  constituents. 


BOAT  Standards  for  TC  Organics 

[Wastewaters] 


Constituent 


0018— Benzene 

0019— Carbon          tetra- 
chloride   

0020— Chkxdane 

0021— Chlorobenzene 

O022 — Chlorofofm 

0023— o-Cresd 

0024— m-Cresol 

0025— p-Cresol „ 

0026— Cresol „ 

0027—1 ,4-Otchloroben- 
zene 

0028—1 ,2-Dichloroe- 
thane 

0029—1 ,1-Oichloroethy- 

0030— 2,4-Dinitrotol-  uene 

0031— Heptachtor 

0031— Heptachlor     epox- 
ide  

0032— 

Hexachtorobenzene 

0033— Hexachtoro-1 ,3-bu- 

tadiene 

D034— 

Hexachaloroethane 

0035— Methyl    ethyl    ke- 

tor>e 

0036— Nitrobenzene 

0037 — Pentachk)rophenol 

0038— Pyridine  „.... 

0039— 

Tetrachloroethytene  

0040— Tnchioroethylene  .. 
004 1  —2 ,4 .5-Trichtoro- 

phenol 
0042— 2,4,6-Trichloro- 

phenol 
0043— Vinyl  Chloride 


Maximum  for  any 
single  grab  sam- 
ple 


Total  composition 
(mg/l) 


0.014 

0.057 

0.0033 

0.057 

0.046 

0.11 

0.77 

0.77 

0.88 

0.09 

0.21 

0.025 

0.32 

0.0012 

0.016 

0.055 

0.055 

0.055 

028 
0.068 
0.089 
0.014 

0.056 
0.054 

0.18 

0.035 
0.27 


2.  Radioactive  Mixed  Waste 

Radioactive  mixed  wastes  are  those 
wastes  that  satisfy  the  definition  of 
radioactive  waste  subject  to  the  Atomic 
Energy  Act  (AEA)  that  also  contain 
waste  that  is  either  Usted  as  a  hazardous 
waste  in  subpart  D  of  40  CFR  part  261, 
or  that  exhibit  any  of  the  hazardous 
waste  characteristics  identified  in 
subpart  C  of  40  CFR  part  261.  Since  the 
hazardous  portions  of  the  mixed  waste 
are  subject  to  RCRA,  the  land  disposal 
restrictions  apply.  This  means  that  the 
RCRA  hazardous  portion  of  all  mixed 
waste  roust  meet  the  appropriate 
treatment  standards  for  all  applicable 
waste  codes  before  land  disposal.  In  the 
case  of  these  organic  TC  wastes,  any 
radioactive  waste  mixed  with  organic 
TC  wastes  that  are  managed  in  non- 
CWA/non-CWA-equivalent/non-Class  I 
SDWA  facilities  would  have  to  meet  the 
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promulgated  treatment  standards  for  the 
TC  waste. 

For  the  most  part,  the  low 
concentrations  of  radioactive 
compounds  should  not  interfere  with 
the  treatability  of  the  hazardous 
constituents  in  the  waste.  Therefore,  the 
standards  being  proposed  for  TC  wastes 
are  also  being  proposed  for  TC 
radioactive  mixed  wastes.  The  Agency 
is  requesting  data  where  this  is  not  the 
case.  The  Department  of  Energy  (DOE) 
has  expressed  some  concerns  about 
meeting  certain  treatment  standards. 
DOE  is  currently  collecting  data  from 
their  facilities  on  mixed  TC  wastes. 
They  are  welcome  to  submit  these  data 
as  part  of  this  rulemaking,  and  the  data 
will  be  placed  in  the  RCRA  docket  for 
public  review.  The  EPA  will  analyze 
these  data  along  with  all  other  data 
received  on  TC  wastes,  and  consider 
them  in  promulgating  final  treatment 
standards. 

D.  Treatment  Standards  for  TC  Pesticide 
Wastes  (D012-D01 7) 

D012— Endrin 
DOl  3— Lindane 
D014— Methoxychlor 
DOl 5 — Toxaphene 
D016— 2.4-D 
D017— 2,4.5-TFMSilvex) 

In  the  final  rule  for  the  Third  Third 
wastes  (55  FR  22520).  EPA  promulgated 
treatment  standards  for  D012-D017 
wastes,  but  only  for  those  wastes  that 
were  hazardous  by  both  the  TCLP  and 
the  EP  leaching  procedures.  Wastes  that 
were  not  hazardous  by  the  EP  leaching 
procedure,  but  hazardous  by  the  TCLP. 
are  newly  identified  DO12-D017  wastes 
and  are  currently  not  prohibited.  EPA  is 
proposing  treatment  standards  for 
D012-D017  wastes  managed  in  non- 
CWA/non-CWA-equivalent/non-Class  I 
SDWA  facilities  in  this  notice.  EPA  is 
also  proposing  revised  treatment 
standards  for  pesticide  wastewaters,  as 
explained  below. 

1.  Newly  Identified  Pesticide 
Non  wastewaters 

There  is  no  reason  to  think  these 
wastes  cannot  meet  the  existing 
treatment  standards  for  D012-D017 
nonwastewaters  (55  FR  22554). 
Therefore,  EPA  is  proposing  that  the 
existing  treatment  standards  apply  to 
newly  identified  D012-D017 
nonwastewaters.  (It  should  be  noted  that 
EPA  determined  that  the  amount  of 
D012-D017  waste  subject  to  the 
treatment  standaids  is  very  small.  55  FR 
at  22634,  22646.  Based  od  this 
determination,  it  is  very  unUkely  that 
newly  identified  D012-D017  are  being 
generated). 


The  Agency  is  also  proposing  to 
prohibit  dilution  of  D012  and  D017 
nonwastewaters  injected  into  Class  I 
deep  injection  wells.  If  this  prohibition 
on  dilution  before  Class  I  injection  is 
promulgated,  these  pesticide  wastes 
must  be  treated  to  meet  the  treatment 
standards  before  they  can  permissibly 
be  injected  into  such  units,  unless  that 
unit  has  been  granted  a  no-migration 
determination.  See  section  IV.E  which 
follows  for  more  discussion  on  the 
proposed  dilution  prohibition  for  these 
and  certain  ignitable  wastes. 

2.  Pesticide  Wastewaters 

EPA  set  treatment  standards 
expressed  as  required  methods  of 
treatment  for  the  EP  toxic  pesticide 
wastewaters  in  the  Third  Third  final 
rule  (55  FR  22554).  EPA  is  not 
proposing  to  revise  the  treatment 
standards  for  pesticide  wastewaters  in 
today's  rule.  (See  268.40) 

Proposed  BOAT  Standards  for 
Pesticides 

(Nonwastewaters) 


Code 


D012 
D013 
D013 
D013 
D013 
DOl  4 
D015 
D016 
D017 


Regulated  constituent 


Endnn  

alpha-BHC  

beta-BHC  

gamma-BHC  

delta-BHC  

Methoxychlor  .... 

Toxaphene  

2.4-D  

2.4,5-TP  (Stivex) 


Maximum 
for  any 
single 

grab  satn- 
ple 


Totat 
composi- 
tion (mgl 
kg) 


.13 
.066 
.066 
.066 
.066 
.18 
2.6 
10 
7.9 


E.  Proposed  Exemptions  for  De  Minimis 
Losses  of  TC  Wastes  and  for  TC 
Laboratory  Wastes  Discharged  to  CWA 
Wastewater  Treatment 

The  Agency  is  proposing  to  extend 
the  exemptions  estab)ished  in  the  May 
24, 1993  emergency  interim  final  rule  to 
TC  organic  wastes  (58  FR  29860).  Thus 
de  minimis  losses  of  TC  organic  wastes 
and  TC  organic  laboratory  wastes 
discharged  to  CWA  wastewater 
treatment  systems  would  not  be  subject 
to  the  requirements  of  40  CFR  part  268. 
(See  proposed  §  268.1  in  today's  rule.) 


V.  Deep  Well  Injection  Issues 

A.  Prohibition  of  Dilution  of  High  TOC 
Ignitable  and  of  TC  Pesticide  Wastes 
Injected  Into  Class  I  Deep  Wells 

In  the  Third  Third  rule,  EPA 
determined  that  decharacterized  wastes 
could  permissibly  be  injected  in  Safe 
Drinking  Water  Act  Class  I 
nonhazardous  deep  injection  wells 
(wells  that  dispose  of  wastewaters  deep 
below  the  lowermost  underground 
source  of  drinking  water)  without  first 
being  treated  to  meet  the  treatment 
standard  for  the  waste.  See  55  FR  at 
22658  and  §  268.1(c)(3).  EPA  indicated 
that  so  long  as  wastes  that  exhibit  a 
characteristic  at  the  point  they  are 
generated  no  longer  exhibit  a 
characteristic  when  disposed  in  a  Class 
I  deep  injection  well,  they  are  not 
prohibited  from  land  disposal.  EPA  took 
that  position  because  the  Agency 
believed  that  the  deep  injection  of  such 
wastewaters  was  an  environmentally 
sound  and  technically  effective  waste 
management  practice,  and  consequently 
that  disposal  of  decharacterized  wastes 
in  Class  I  deep  injection  wells  would 
not  pose  hazards  to  drinking  water  or  to 
human  health.  Id. 

As  described  previously,  this 
determination  was  remanded  by  the 
D.C.  Circuit.  The  court  said,  in  es.sence, 
that  not  only  must  characteristic  wastes 
be  treated  to  destroy  or  remove 
hazardous  constituents  before  land 
disposal,  but  that  no  deviation  from  this 
principle  (pursuant  to  RCRA  section 
1006)  was  acceptable  for  underground 
injection  practices  because  these 
practices  were  a  type  of  permanent  land 
disposal  (as  opposed  to  temporary  land 
disposal  incident  to  treatment  in  units 
that  are  part  of  Clean  Water  Act 
treatment  systems).  976  F.2d  at  25-6. 
Although  the  Agency  is  still  evaluating 
its  interpretation  of  this  part  of  the 
opinion,  the  Agency  has  indicated  (at 
least  initially)  that  the  most  likely 
reading  is  that  the  available  alternatives 
for  decharacterized  wastes  being 
injected  in  Class  I  nonhazardous  deep 
wells  is  for  either  these  wastes  to  be 
treated  to  meet  the  treatment  standard 
before  injection  (which  option  may 
involve  segregation  of  wastes  exhibiting 
characteristics  at  the  point  they  are 
generated),  or  apply  for  and  obtain  a  no- 
migration  variance  for  the  injection 
well.  See  58  FR  4972,  January  19. 1993 
and  58  FR  29860.  May  24, 1993.  The 
treatment  standards  that  apply  to  these 
wastes  are  found  in  the  proposed 
treatment  table  found  at  §  268.40  of  this 
rule.  For  DGOl  High  TOC  ignitables,  the 
treatment  standard  is  expressed  as 
methods  of  treatment  that  miist  be  used 
prior  to  land  disposal:  Fuel  substitution. 
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solvent  recovery  or  incineration.  The 
treatment  standards  for  EP  pesticide 
wastewaters  are  also  expressed  as 
methods:  Biodegradation  or 
incineration.  The  treatment  standards 
for  EP  pesticide  nonwastewaters  are 
expressed  as  levels  that  may  be 
achieved  by  using  any  treatment 
technology. 

EPA  is  proposing  today  to  exclude 
two  types  of  wastes  from  the  portion  of 
the  rule  (§  268.1(c)(3))  that  allows  the 
waste  to  be  injected  into  a  Class  I  deep 
injection  well  if  it  no  longer  exhibits  a 
characteristic  when  it  is  injected.  The 
two  types  of  waste  are  nonwastewaters 
that  at  the  point  of  generation  exhibit 
the  characteristic  of  ignitability  and 
contain  greater  than  10  percent  Total 
Organic  Carbon  ("high  TOC  ignitable 
liquids  subcategory")  and  TC  toxic 
halogenated  {>esticide  wastes  (D012- 
D017).  The  Agency  is  singling  out  these 
wastes  not  only  because  of  the  court's 
mandate  in  the  Third  Third  Case,  but 
because  the  Agency  believes  that 
treatment  of  these  wastes  is  a  preferred 
management  approach  for  them. 
(Indeed,  the  Agency  had  already  singled 
these  wastes  out  from  the  exception  that 
allowed  dilution  of  characteristic  wastes 
that  were  to  be  managed  in  Clean  Water 
Act  treatment  systems  including  land 
disposal  units,  §  268.3(b)  and  55  FR  at 
22657).  High  TOC  ignitable 
nonwastewaters  contain  high 
concentrations  of  organics  that  can 
either  be  recovered  directly  for  reuse,  or 
that  can  be  burned  for  energy  recovery. 
Treatment,  consequently,  not  only 
eliminates  the  hazardous  constituents  in 
these  wastes  but  utilizes  recoverable 
resources  in  the  wastes.  The  prohibited 
pesticide  wastes  contain  a  number  of 
particularly  toxic  hazardous 
constituents  (such  as  toxaphene,  2,4-D, 
and  (in  some  cases)  dioxins  and  furans) 
that  warrant  destruction  or  removal 
before  land  disposal.  See  generally  55 
FR  at  22657  and  the  waste  management 
hierarchy  in  RCRA  section  1003(6). 

In  addition,  these  wastes  are  not 
injected  in  significant  volumes,  so  that 
redirection  of  the  wastes  to  treatment 
technologies  will  not  have  any 
significant  impact  on  well  operators. 
(Although  the  issue  of  adverse  impact 
on  injection  practices  is  ultimately 
"irrelevant"  to  determining  how  to 
apply  prohibitions  to  undergroimd 
injection  p.actices,  see  976  F.  2d  at  26, 
the  issue  is  relevant  (at  least  to  some 
extent)  in  determining  how  quickly  EPA 
responds  to  the  issues  remanded  by  the 
court).  In  fact,  as  a  worst  case,  the 
information  the  Agency  gathered  for  the 
Third  Third  rulemaking  indicated  that  a 
maximum  of  6.9  million  gallons  of  point 
of  generation  DOOl  ignitable  wastes 


were  injected  in  Class  I  nonhazardous 
deep  injection  wells  annually.  That 
same  data  set  also  indicated  that  all 
wastewaters  whic  h  exhibit  the  toxicity 
characteristic  for  halogenated  pesticide 
content  (D012-D017)  at  the  point  they 
are  generated  totaled  approximately  15 
million  gallons  arnually.  The  most 
recent  informatioi  used  for  capacity 
determination  in  Jiis  proposed  rule 
indicate  that  these  injected  volumes  are. 
in  fact,  much  lowir.  However,  even  the 
largest  potential  volumes  are  relatively 
small  for  Class  I  underground  injection 
well  waste  streams. 

EPA  is  not  proposing  to  grant  a 
national  capacity  variance  for  either  of 
these  waste  types.  There  is 
approximately  one-half  million  tons 
(i.e.,  approximately  120  million  gallons) 
of  available  alternative  treatment 
capacity  for  these  liquid  wastes.  This 
treatment  capacity  is  large  compared  to 
even  the  largest  potential  injected  waste 
volumes;  however,  a  three  month 
capacity  variance  is  proposed  for  the 
other  wastes  included  in  this  propKwed 
rule,  in  order  that  generators  have  time 
to  locate  and  arrange  for  treatment  of 
their  wastes  (see  section  XII  for  more 
information  about  capacity  variances). 
This  three-month  variance  would  also 
apply  to  the  prohibition  of  dilution  of 
high  TOC  ignitablt  and  TC  p)esticide 
wastes  when  they  .-ire  injected  into  Class 
I  wells. 

The  Agency  is  re  questing  any  and  all 
information  regard  ng  volumes, 
facilities,  and  prop  srties  of  these  wastes 
being  injected  in  C  ass  I  nonhazardous 
deep  wells  in  ordei  to  make  a  final 
determination  on  Liese  issues. 

B.  Request  for  Comment  on  Petition 
From  Chemical  Ma  lufacturer's 
Association  Regarc  ing  Deep  Well 
Injection  oflgnitab  e  and  Corrosive 
Characteristic  Was  es 

In  the  May  24, 1^  93  interim  final  rule 
for  ignitable  and  cc  rrosive  wastes 
managed  in  other  tian  wastewater 
treatment  systems  •  /hose  ultimate 
discharge  is  subjec  to  the  CWA,  in 
other  than  Class  1 1  iderground  injection 
wells  subject  to  tht  SDWA  UIC  program, 
and  by  zero  dischargers  who  do  not  treat 
wastewater  with  treatment  equivalent  to 
that  utilized  by  CV '^  dischargers,  the 
Agency  discussed  p  lans  for  future 
rulemakings  covering  those  ignitable 
and  corrosive  wastes  disposed  in  such 
units.  As  part  of  it-;  response  to  May  24 
interim  final  rxile,  tlie  Chemical 
Manufacturers'  Association  (CMA) 
requested  that  the  .*  gency  develop 
treatment  standards  intended  for  those 
wastes  disposed  in  Class  I  deep 
injection  wells.  CM.\  specifically 
requested  the  Agency  to  promulgate 


treatment  standards  for  ignitable  and 
corrosive  wastes  managed  by  deep  well 
injection  that,  in  view  of  the  unique 
circimnstances  of  deep  well  injection, 
meet  the  statutory  "minimize  threats" 
standard.  Consequently,  the  Agency  has 
placed  C^lA's  petition  in  the  docket  and 
is  soliciting  comment  on  the  petition. 

VI.  Treatment  Standards  for  Newly 
Listed  Wastes 

A.  Treatment  Standards  for  Coke  By- 
product Production  Wastes 

K141 — Process  residues  from  the  recovery 
of  coal  tar.  including  but  not  limited  to  tar 
collecting  sump  residues  from  the  production 
of  coke  from  coal  or  the  recovery  of  coke  by- 
products produced  from  coal.  This  listing 
does  not  include  K087,  decanter  tank  tar 
sludge  from  coking  operations. 

K142 — Tar  storage  tank  residues  from  the 
production  of  coke  from  coal  or  the  recovery 
of  coke  by-products  produced  from  coal. 

K143 — Process  residues  from  the  recovery 
of  light  oil.  including  but  not  limited  to  those 
generated  in  stills,  decanters,  and  wash  oil 
recovery  units  from  the  recovery  of  coke  by- 
products prtxluced  from  coal. 

K144 — Wastewater  treatment  sludges  from 
light  oil  refining,  including  but  not  limited  to 
intercepting  or  contamination  sump  sludges 
from  the  recovery  of  coke  by-products 
produced  from  coal. 

K145 — Residues  from  naphthalene 
collection  and  recovery  operations  frtim  the 
recovery  of  coke  by-products  produced  frrxn 
coal. 

K147 — Tar  storage  tank  residues  from  coal 
tar  refming. 

K148 — Residues  from  coal  tar  distillatioa. 
including  but  not  limited  to  still  bottoms. 

The  Agency  recently  promulgated  the 
listingofKl41,Kl42.Kl43,  K144. 
K145,  K147,  and  K148  as  hazardous 
wastes  (August  18, 1992  (57  FR  37284)). 
These  seven  wastes  are  generated  in  the 
production,  recovery,  and  refining  of 
coke  and  coke  by-products  produced 
from  coal.  EPA  estimates  that  there  are 
approximately  thirty-four  fecilities  in 
the  United  States  generating  these 
wastes.  Greater  details  on  the 
description  and  generation  of  these 
wastes  can  be  found  in  the  listing  rule 
and  in  the  technical  backgroimd 
document  supporting  that  rule. 

The  final  listing  rule  also  describes 
certain  recycling  scenarios  in  which 
these  materials  are  excluded  from  the 
definition  of  solid  wastes  (i.e.,  they  are 
not  listed  as  K141.  K142.  K143.  K144. 
K145,  K147,  and  K148).  This  occurs 
when  these  materials  are  recycled  in 
one  of  three  ways:  Combined  with  coal 
feedstock  residue  as  it  is  charged  into 
the  coke  oven;  added  to  the  tar  recovery 
process;  or  mixed  with  coal  tar  before 
this  coal  tar  is  sold  as  a  product  or 
further  refined.  See  57  FR  37285. 
37297-37299  (August  18,  1992)  for 
specific  details  of  these  conditions. 


( 
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Under  such  conditions,  since  they  are 
not  the  listed  wastes,  the  proposed  land 
disposal  restrictions  in  today's  rule  for 
K141-K145.  K147.  and  K148  would  not 
apply. 

1.  Proposed  Treatment  Standards 

In  general,  these  waste  streams  consist 
primarily  of  organics  with  a  minimum 
amount  of  water.  Many  are  quite  viscous 
and  have  the  consistency  of  semisolids 
or  sludges.  With  respect  to  hazardous 
organics.  these  wastes  typically  contain 
thousands  of  ppm  of  polynuclear 
aromatic  compounds  and  hundreds  of 
ppm  of  phenols,  benzenes,  and  other 
single-ring  aromatic  compounds. 

Because  of  their  highly  organic 
nature.  EPA  has  determined  that 
thermal  destruction  technologies,  such 
as  incineration  or  fuel  substitution, 
represent  BOAT  for  these  wastes.  While 
extraction  technologies,  such  as  thermal 
desorption  and  critical  fluid  extraction, 
app>ear  to  be  potentially  applicable.  EPA 
currently  lacks  data  verifying  their 
performance  on  wastes  similar  to  K141, 
K142.  K143.  K144.  K145.  K147.  and 
K148.  If  these  technologies  can  achieve 
the  levels  of  performance  (i.e..  comply 
with  the  concentrations)  of  the  proposed 
treatment  standards,  they  could  also  be 
considered  to  be  BDAT. 

While  most  of  these  wastes,  as 
generated,  would  be  classified  as 
"nonwastewaters"  according  to 
definitions  applicable  to  the  land 
disposal  restrictions  (40  CFR  268.2  (d) 
and  (f)).  EPA  nevertheless  sets  treatment 
standards  for  wastewater  forms  as  well 
as  nonwastewater  forms  of  these  wastes 
on  a  waste  code-basis.  Even  though  the 
listing  of  these  seven  wastes  does  not 
specifically  include  wastewaters,  if 
water  or  wastewater  comes  in  contact 
with  these  wastes  (such  as  during 
storage,  treatment,  or  disposal),  a 
wastewater  form  of  these  wastes  would 


be  generated  that  would  have  to  comply 
with  the  treatment  standards  (provided 
the  waste  was  to  be  placed  in  a  land 
disposal  unit). 

As  a  result.  EPA  is  proposing 
treatment  standards  for  both  wastewater 
and  nonwastewater  forms  of  K141 , 
K142,  K143,  K144.  K145.  K147.  and 
K148  wastes  which  are  numerically 
equivalent  to  the  universal  standards 
proposed  for  the  constituents  selected 
for  regulation  in  these  wastes.  The 
development  of  these  standards  is 
presented  in  the  BDAT  background 
document  for  these  wastes  located  in 
the  administrative  docket  for  today's 
rule.  EPA  is  proposing  maximum 
concentration  limits  for  benzene, 
naphthalene,  and  six  polynuclear 
organics  in  both  wastewaters  and 
nonwastewaters.  The  tables  at  the  end  of 
this  section  list,  by  waste  form,  the 
proposed  standards  for  each  constituent 
and  indicate  the  constituents  that  are 
regulated  in  each  waste  code.  The 
proposed  nonwastewater  standards  are 
based  on  the  limits  of  analytical 
detection  of  these  eight  compounds  in 
incineration  ash  residues.  EPA  has  data 
from  the  incineration  of  fourteen  vastly 
different,  difficult  to  treat  hazardous 
wastes  indicating  that  these  standards 
should  be  achievable  on  a  routine  basis 
for  most  hazardous  wastes.  The 
proposed  wastewater  standards  reflect 
the  performance  of  industrial 
wastewater  treatment  systems  as 
documented  in  several  of  EPA's  Office 
of  Water  and  Risk  Reduction 
Engineering  Laboratory  databases  and 
presented  in  Volume  C  of  the  Final 
BDAT  Background  Document  for  U  and 
P  Wastes  and  Multi-Source  Leachate 
available  in  the  Third  Third  rulemaking 
docket. 


2.  Potential  Future  Revisions  to 
Treatment  Standards  for  Existing  Coking 
Wastes  K087,  K060.  and  K035 

In  response  to  the  rulemaking  for 
Third  Third  wastes,  the  Hazardous 
Waste  Treatment  Council  submitted 
data  that  they  believe  indicate  that 
treatment  standards  for  certain 
constituents  (e.g..  benzene)  in  other 
coking  wastes,  namely  K087,  K060,  and 
K035,  cannot  be  achieved  on  a  regular 
basis  in  ash  residues  from  the 
incineration  of  other  types  of  hazardous 
wastes.  (Note:  The  proposed 
nonwastewater  standard  for  benzene  in 
K141,  K142,  K143.  K144,  K145.  K147. 
and  K148  in  today's  rule  is  not 
transferred  from  K087,  K060,  or  K035). 
The  Agency  agrees  that  when  K087, 
K060,  and  K035  nonwastewaters  are 
commingled  with  other  wastes  prior  to 
treatment  (such  as  the  new  coking 
wastes)  the  promulgated  standards  for 
those  nonwastewaters  may  not  always 
be  achievable  (primarily  the  benzene 
nonwastewater  standard  for  K087  and 
K060).  The  Agency  has  not,  however, 
received  any  requests  for  a  treatability 
variance  for  any  of  these  three  wastes 
(i.e.,  K087,  K060,  and  K035)  nor  has  it 
been  notified  that  any  particular 
generator  has  had  a  problem  complying 
with  the  standards.  EPA  believes  that 
this  is  primarily  because  these  wastes 
are  no  longer  generated  or  generate  no 
residues  when  treated,  and  there  is. 
therefore,  no  demand  for  treatment.  The 
Agency  is,  nevertheless,  soliciting 
comment  from  generators  on  whether 
they  have  been  unable  to  get  their  K087, 
K060,  and  K035  wastes  treated  because 
treatment  standards  could  not  be 
achieved  or  verified.  The  Agency 
requests  any  additional  comment  or 
information  that  would  assist  in 
determining  whether  the  standards  for 
these  three  wastes  need  to  be  revised. 


Proposed  BDAT  Standards  for  K141,  K142.  K143.  K144.  K145.  K147.  and  K148 

[Nonwastewaters] 


Constituent 


Maximum  for  any  sin- 
gle grab  sample 

Cor 

istituents  re 

iguiatedfor 

waste  cod 

es 

K141 

K142 

K143 

K144 

K145 

K147 

Total  composition 
(mg/kg) 

K148 

10.0 

X 

X 

X 

X 

X 

X 

3.4 

X 

X 

X 

X 

X 

X 

X 

3.4 

X 

X 

X 

X 

X 

X 

X 

6.8 

X 

X 

X 

X 

X 

X 

6.8 

X 

X 

X 

X 

X 

X 

3.4 

X 

X 

X 

X 

X 

X 

X 

82 

X 

X 

X 

X 

X 

X 

3.4 

X 

X 

X 

X 

5.6 

X 

Benzene 

Ben2(a)anttiracene 

Beruo<a)pyrene 

Beruo<b)f1uorantt)ene  ^  . . 

Beruo<k)fhx)rantherw  ^ „._.... 

Chrysene 

Diberu(a,h)anthracene 

lndeno<1 .2,3-cd)pyTef>e 

NaptTttTatene 

'  This  standard  represents  the  sum  of  tfie 


coTKentrations  for  each  of  this  pair  of  constituerrts. 
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Proposed  BOAT  Standards  for  K141.  K142.  K143.  K144,  K145.  K147.  and  K148 


Constituem 


Maximum  for  any 
single  grab  sample 


Total  composition 
(mgn) 


Constituents  regulated  for  waste  codes 


K141 


K142 


Kt43 


K144 


K145 


K147 


K148 


Benzene  

Benz<a)anttwacene 

Befwo(a)pyrene 

Ben2o<b)fUioranttiene  ... 
Benzo<kKluorantheiie  ... 

Ctirysene  

0<benz(a.h)anttwacene  . 
lndeno(l  2,3-cd)pyrene 
Naphttiatene  _ 


0.14 

0.059 

0.061 

'0.11 

'0.11 
0.059 
0.055 
0.0055 
0.059 


X 
X 
X 
X 

>: 

X 
X 

>'. 


X 
X 
X 
X 
X 
X 
X 
X 


X 
X 
X 
X 
X 
X 


X 
X 
X 
X 
X 
X 
X 


X 
X 
X 


X 
X 


X 
X 
X 
X 
X 
X 
X 
X 


X 
X 
X 
X 
X 
X 


This  standard  represents  tte  sum  o(  the  concentrations  for  each  of  this  pair  of  constituents. 


B. Treatment  Standards  for 
Chlorotoluenes 

K149 — Distillation  bottoms  from  the 
production  of  alpha  (methyl)  chlorinated 
toluenes,  ring-chlorinated  toluenes,  benzoyl 
chlorides,  and  compounds  with  mixtures  of 
these  fiinctional  groups.  (This  waste  does  not 
include  still  bottoms  from  the  distillation  of 
benzyl  chloride.) 

KiSO — Organic  residuals,  excluding  spent 
carbon  adsorbent,  from  the  spent  chlorine  gas 
and  hydrochloric  acid  recovery  processes 
associated  with  the  production  of  alpha 
(methyl)  chlorinated  toluenes,  ring- 
chlorinated  toluenes,  benzoyl  chlorides,  and 
compounds  with  mixtures  of  these  functional 
groups. 

K151 — Wastewater  treatment  sludges, 
excluding  neutralization  and  biological 
sludges,  generated  during  the  treatment  of 
wastewaters  from  the  production  of  alpha 
(methyl)  chlorinated  toluenes,  ring- 
chlorinated  toluenes,  benzoyl  chlorides  and 
compounds  with  mixtures  of  these  functional 
groups. 

The  Agency  recently  promulgated  the 
listingGfKl49.  K150.  andKl51  as 
hazardous  wastes  on  October  15. 1992 
(57  FR  47377).  These  three  wastes  are 
generated  in  the  production  of 
chlorinated  toluenes  and  include  both 
ring-chlorinated  toluenes  (where  the 
chlorine  atoms  are  attached  to  the 
aromatic  ring]  and  methyl-chlorinated 
toluenes  (w^re  the  chlorine  atoms  are 
attached  to  toluene's  methyl  moiety). 
EPA  estimates  that  there  are  four 
facilities  in  the  United  States  generating 
these  wastes.  Greater  details  on  the 
description  and  generation  of  these 
wastes  can  be  found  in  the  fmal  listing 
rule  and  in  the  technical  background 
document  supporting  that  rule. 

K149  and  KlSO  waste  streams  are 
typically  generated  as  organic  liquids. 
Any  aqueous  phase  that  may  be  present 
in  these  streams  is  expected  to  be 
extremely  acidic;  therefore,  both  streams 
could  potentially  be  hazardous  by  the 
characteristic  of  corrosivity  (i.e..  D002). 


With  respect  to  hazardous  organics. 
both  of  these  wastes  ccntain  thousands 
of  ppm  of  chlorinated  iromatic  and 
chlorinated  aliphatic  compounds.  In 
fact.  K149  wastes  can  contain  up  to  10 
percent  benzotrichloride.  K151  wastes 
include  a  variety  of  solid  and  semisolid 
streams  including  sludges  and 
skimmings  from  varioi  s  separation 
units.  K151  can  contain  up  to  3  percent 
toluene  and  lesser  concentrations  of 
chlorinated  aliphatics.  chlorinated 
aromatics,  and  benzene. 

Because  of  their  high  ly  organic 
nature.  EPA  has  determined  that 
thermal  destruction  tet  hnologies.  such 
as  incineration  or  fuel  substitution, 
represent  BOAT  for  K149  and  KlSO.  In 
a  similar  manner,  since  K151  wastes 
may  contain  significant  concentrations 
of  hazardous  organics  and  since  K151 
wastes  comprise  a  variety  of  waste 
matrices.  EPA  has  determined  that 
incineration  also  represents  BDAT  for 
these  wastes.  While  ex  raction 
technologies,  such  as  tliermal 
desorption  and  critical  fluid  extraction, 
appear  to  be  potentially  applicable  to 
some  K151  wastes.  EPh  currently  lacks 
data  verifying  their  performance  on 
wastes  similar  to  these  K151  wastes.  If 
these  technologies  can  achieve  the 
levels  of  performance  ( .e..  comply  with 
the  concentrations]  of  the  proposed 
treatment  standards,  they  could  also  be 
considered  to  be  BDAT. 

While  most  of  these  vastes.  as 
generated,  would  be  classified  as 
"nonwastewaters"  acairding  to 
definitions  apphcable  to  the  land 
disposal  restrictions  (♦!  CFR  268.2  (d) 
and  (0).  EPA  never'hel  jss  sets  treatment 
standards  for  waste  watjr  forms  as  well 
as  nonwastewater  forms  of  these  wastes 
on  a  waste  code-basis.  Even  though  the 
hsting  of  these  three  w»tes  does  not 
specifically  includi^  wf  stewaters.  if 
water  or  wastewater  comes  in  contact 


with  these  wastes  (such  as  during 
storage,  treatment,  or  disposal),  a 
wastewater  form  of  these  would  be 
generated  that  would  have  to  comply 
with  the  treatment  standards  (provided 
the  waste  was  to  be  placed  in  a  land 
disposal  unit.) 

As  a  result,  EPA  is  proposing 
treatment  standards  for  both  wastewater 
and  nonwastewater  forms  of  K149, 
KlSO,  and  KlSl  wastes  which  are 
numerically  equivalent  to  the  universal 
standards  proposed  for  the  constituents 
selected  for  regulation  in  these  wastes. 
The  development  of  these  standards  is 
presented  in  the  BDAT  background 
document  for  these  wastes  located  in 
the  administrative  docket  for  today's 
rule.  EPA  is  proposing  maximum 
concentration  limits  for  benzene, 
toluene,  five  chlorinated  aliphatics,  and 
six  chlorinated  aromatics  in  both 
wastewater  and  nonwastewater  forms  of 
these  wastes.  The  tables  at  the  end  of 
this  section  list,  by  waste  form,  the 
proposed  standards  for  each  constituent 
and  indicate  the  constituents  that  are 
regulated  in  each  waste  code.  The 
proposed  nonwastewater  standards  are 
based  on  the  limits  of  analytical 
detection  of  these  compounds  in 
incineration  ash  residues.  EPA  has  data 
from  the  incineration  of  fourteen  vastly 
different,  difficult  to  treat  hazardous 
wastes  indicating  that  these  standards 
should  be  achievable  on  a  routine  basis 
for  most  hazardous  wastes.  The 
proposed  wastewater  standards  reflect 
the  performance  of  industrial 
wastewater  treatment  systems  as 
documented  in  several  of  EPA's  Office 
of  Water  and  Risk  Reduction 
Engineering  Laboratory  databases  and 
presented  m  Volume  C  of  the  Final 
BDAT  Background  Document  for  U  and 
P  Wastes  and  Multi-Source  Leachate 
available  in  the  Third  Third  rulemaking 
docket. 


I* 
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Proposed  BOAT  Standards  for  K149,  K150.  and  K151 

(Nonwastewaters) 


Constituent 


Maximum  for 

any  single 

grab  sample 


Benzene  

Carton  tetractilonde  

CNofofomi  

Ctikxoniethane 

Chkxobenzene  

1.4-Dtchlofoben2ene  

Hexachkxobenzene  

Pentachlorot)ercene  

1 .2,4,5-TetracWofot)en2ene 
1,1,2.2-Tetrachlofoettiane  .. 

Tetrachkxoethytene  

1 .2,4-Trichlofoben2ene 

Toluene  


Total  com- 
position 


10 
6.0 
6.0 

30 
6.0 
6.0 

10 

10 

14 
6.0 
6.0 

19 

10 


Constituents  regulated  tof 
waste  codes 


K149 


X 
X 
X 
X 
X 
X 
X 


K150 


X 
X 
X 

X 
X 
X 
X 
X 
X 
X 


K151 


X 
X 

X 


X 
X 
X 

X 

X 


Proposed  BOAT  Standards  for  K149.  K150,  and  K151 

[Wastewaters] 


Constituent 


Beruene  

Carton  tetrachlonde 
Chloroform  


Chkxomethane 

Chkxobeazene 

1 ,4-Dichloroben2ene 

Hexachkxobenzerw  

Pentact>lorobenzene  

1  ^,4,5-Tetrachlorot)en2ene 
1,1.2.2-Tetrachloroettiane  ... 

TetracWoroethylene  

1  ^,4-Trichloroben2ene  

Toluerie  


Maximum  for 

any  single 

grabsarnple 


Total  com- 
position 
(mg/l) 


0.14 

0.057 

0.046 

0.19 

0.057 

0.090 

0.055 

0.055 

0.055 

0.057 

0.056 

0.055 

0.080 


Constituents  reguiated  for 
waste  codes 


K149 


X 
X 
X 
X 
X 
X 
X 


K150 


X 
X 
X 

X 
X 
X 
X 
X 
X 
X 


K151 


X 
X 
X 


X 
X 

X 

X 
X 


VII.  Treatment  Standards  for 
Hazardous  Soils 

A.  Introduction 

This  section  discusses  proposed 
alternative  treatment  standards  for 
hazardous  soils  that  may  be  met  instead 
of  the  treatment  standards  that  currently 
apply  to  the  contaminating  hazardous 
wastes.  These  proposed  alternative 
standards  would  apply  to  soils  that 
contain  listed  hazardous  wastes,  and 
soils  that  exhibit  any  of  the 
characteristics  of  hazardous  waste. 

In  particular.  EPA  is  proposing  two 
alternative  technology-based  treatment 
approaches  for  compliance  with  the 
hazardous  soil  treatment  standards  and 
also  soliciting  comment  on  variations  of 
these  alternate  approaches.  It  should  be 
understood  that  the  Agency  is  also  in 
the  process  of  developing  a  proposed 


rule  for  contaminated  media  (including 
soil)  in  the  context  of  the  Hazardous 
Waste  Identification  Rule.  As  a  result  of 
that  effort,  the  Agency  may  propose 
additional  regulatory  options  for  LDR 
treatment  standards  for  hazardous  soils, 
or  modify  the  options  presented  here  in 
order  to  establish  a  consistent  regulatory 
framework  for  hazardous  soils  under 
RCRA. 

Today's  proposal  is  important  in 
several  resj)ects.  First,  it  continues  the 
process  of  developing  tailored 
standards,  such  as  the  previously 
promulgated  treatment  standards 
tailored  to  multi-source  leachate  and  to 
hazardous  debris.  Because  today's 
proposed  treatment  standards  are 
tailored  to  contaminated  soil  media,  this 
proposal  would  primarily  a^ect 
activities  associated  with  cleanup  and 


consequent  waste  management  at 
contaminated  facilities  and  sites. 

Second  and  more  important,  the 
treatment  standards  proposed  today  are 
based  on  levels  attainable  by  a  variety 
of  technologies,  including  innovative 
technologies.  Thus,  technologies  that 
are  more  appropriate  for  the  treatment 
of  hazardous  soils  than  combustion  are 
identified  as  BDAT. 

In  addition,  EPA  is  proposing  to 
codify  the  contained-in  policy  for  soils 
(as  it  did  for  debris  in  the  Phase  I  LDR 
rule,  see  57  FR  37194.  August  18. 1992.) 
The  regulation  would  establish  a 
process  for  determining  on  a  site- 
specific  basis  whether  or  not 
environmental  media  (e.g..  soil  and 
ground  water)  "contain"  a  hazardous 
waste. 
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B.  Applicability,  Regulatory  Status  of 
Treated  Soils,  and  Definitions 

1.  Applicability 

Under  current  regulations,  land 
disposal  of  soils  that  contain  a 
pronibited  listed  hazardous  waste,  or 
that  exhibit  a  prohibited  characteristic 
of  hazardous  waste,  is  prohibited  unless 
such  soils  have  been  treated  to  meet  the 
treatment  standards  promulgated  for 
that  hazardous  waste  (i.e.,  the  same 
treatment  standard  the  waste  would 
have  to  meet  if  it  was  newly  generated 
rather  than  found  in  the  soil  matrix.) 
Today's  rule  proposes  alternative 
treatment  standards  that  are  specific  to 
hazardous  soils.  This  continues  the 
process  of  developing  treatment 
standards  tailored  to  specific  types  of 
hazardous  wastes  associated  with 
remediation  activities.  The  Agency  thus 
has  promulgated  treatment  standards 
si>ecinc  to  multi-source  leachate  and  for 
hazardous  debris. 

2.  Regulatory  Status  of  Treated  Soils 

Under  this  proposal,  treatment  of  soils 
to  meet  the  proposed  treatment 
standards  may  or  may  not  affect  the 
regulatory  status  of  the  soils  under 
RCRA  subtitle  C,  depending  on  whether 
the  soil  is  contaminated  with  listed 
waste  or  displays  a  hazardous 
characteristic,  or  upon  a  site-specific 
determination  that  the  soil  no  longer 
contains  hazardous  waste  (see  section  3 
below).  Treatment  of  hazardous  soils  to 
meet  the  proposed  treatment  standards 
would  not,  of  itself,  determine  whether 
the  soils  would  remain  a  hazardous 
waste.  However,  treatment  to  meet  the 
prop>osed  treatment  standards  may,  in 
some  cases,  achieve  the  result  that  the 
soil  is  no  longer  hazardous  based  on 
separate  regulatory  determinations. 

It  is  not  possible  to  predict  at  this 
time  precisely  how,  or  if,  the  Agency 
may  exempt  certain  hazardous  soils 
from  subtitle  C  in  future  actions,  or  how 
those  exemptions  (if  such  exemptions 
are  developned)  might  compare  with  the 
LDR  treatment  standards  proposed  here 
for  hazardous  soils.  If,  however,  the 
final  exemption  levels  were  at  or  above 
the  LDR  treatment  standards  and 
represented  minimize  threat  levels, 
treatment  standards  would  be  capp>ed  at 
those  levels,  and  the  wastes  also  would 
no  longer  be  subject  to  any  other  subtitle 
C  control. 

3.  "Ck)ntained-in"  Determinations 

The  Agency's  "contained-in"  policy 
says  that  environmental  media  such  as 
soil  or  ground  water  that  is 
contaminated  with  hazardous  waste 
must  be  managed  as  the  hazardous 
waste  until  the  waste  is  separated  from 


the  media  so  that  it  no  longer 
"contains"  the  hazard  jus  waste.  EPA  is 
proposing  in  this  noti««  to  codify  the 
contained-in  policy  for  environmental 
media.  The  codificatic  n  will  provide  a 
mechanism  for  detenr  ining  when 
environmental  mecia  [e.g.,  soil,  ground 
water)  no  longer  "con  ain"  listed 
hazardous  wastes,  anc  thus,  are  no 
longer  subject  to  subtitle  C  regulation. 

As  proposed  todey,  these  contained-in 
determinations  wil.  hn  made  by  the  EPA 
Regional  Administrator  or  designee  on  a 
site-specific  basis,  cor  sidering  factors 
such  as  exposure  potential  and 
contaminant  charactenstics  (e.g.. 
concentrations,  mobil  ty.  p)ersistence). 
Management  scenaios  for  the 
contaminated  media  (e.g..  disposal  in  a 
lined  landfill)  would  not  be  a  factor  in 
making  contained-in  determinations. 
However,  contained-in  determinations 
could  constitute  "minimize  threat" 
levels  at  a  particular  site.  Thus,  for  a 
particular  site,  contained-in  levels  could 
function  as  a  cap  for  LDR  treatment 
standards.  i 

4.  Definitions 

EPA  is  proposing  a  definition  for 
hazardous  soil,  and  ic.entifying  the 
constituents  subject  t)  treatment  for 
hazardous  soil.  Soi  i:  unconsolidated 
earth  material  composing  the  superficial 
geologic  strata  (mater  al  overlying 
bedrock),  consisting  cf  clay,  silt,  sand, 
or  gravel  size  particle;  (sizes  as 
classified  by  the  U.S.  Soil  Conservation 
Service),  or  a  mixture  of  such  materials 
with  liquids,  sludges  or  solids  which  is 
inseparable  by  simple  mechanical 
removal  processes  and  is  made  up 
primarily  of  soil.  Cf.  :.7  PR  at  37224 
(August  18. 1992)  where  EPA  adopted  a 
similar  classification  scheme  for  debris. 

This  proposed  defi  lition  would  allow 
site  managers  (e.g..  ou-scene 
coordinators,  remedial  project 
managers,  or  equivalent  corrective 
action  officials)  to  determine  whether 
the  material  to  be  excavated  is  waste, 
debris,  or  soil  by  judging  the  results  of 
simple  in-situ  mechanical  removal 
processes  to  separate  the  materials. 
Such  processes  include  pumping, 
dredging,  or  excavation  by  backhoe, 
forklifts.  or  other  devices.  Of  course,  any 
non-soil  that  is  separated  is  subject  to 
the  treatment  standard  for  that  material. 
Id.  In  addition,  any  intentional  mixing 
of  soil  with  non-soil  does  not  result  in 
the  mixture  being  classified  as  soil. 
Rather,  it  is  a  type  of  impermissible 
dilution.  Id.  and  id.  et  37243. 

This  approach  world  avoid  requiring 
chemical  analysis  for  soil  properties  in 
order  to  differentiate  precisely  between 
waste,  soil  and  debr  >  (e.g..  considering 
such  things  as  soil  p^jticle  size. 


elemental  composition  of  the  soil,  or 
other  properties  that  might  distinguish 
soil  from  waste  or  debris).  Attempting  to 
distinguish  more  precisely  between 
waste,  soil,  or  debris  using  a  chemical 
analysis  or  other  tests  would  be  difficult 
to  develop  and  support,  and 
cumbersome  to  administer.  In  addition, 
a  basis  for  chemical  analysis  or  other 
tests  has  not  been  developed,  and 
implementation  of  any  such  approach 
would  most  likely  not  be  beneficial,  but 
rather  simply  delay  the  progress  of 
remedial  actions.  The  Agency 
specifically  solicits  comment  on  the 
definition  proposed  for  soil  and  this 
type  of  pragmatic  approach  for 
classifying  mixtures  of  soil  and  other 
materials.  (As  noted  in  a  following 
section,  however,  adding  soil  to  other 
materials  to  attempt  to  reclassify  the 
mixture  as  "hazardous  soil"  is  a  form  of 
impermissible  dilution  and  is  illegal 
under  the  LDR  program.) 

a.  Hazardous  sou.  Hazardous  soil  is 
soil  that  contains  RCRA  hazardous 
waste(s)  Usted  in  40  CFR  part  261, 
subpart  D.  or  soil  that  exhibits  one  or 
more  of  the  characteristics  of  a 
hazardous  waste  defined  in  40  CFR  part 
261.  subpart  C.  It  can  be  generated  from 
a  wide  variety  of  activities,  including 
remedial  actions  at  Superfund  and 
RCRA  corrective  action  sites,  and  spills 
at  manufacturing  plants.  It  should  be 
noted  that  in  the  Advance  Notice  of 
Proposed  Rulemaking  (ANPRM) 
published  on  October  24. 1991  (see  56 
FR  55160  at  55172).  EPA  suggested  that 
soils  containing  listed  hazardous  wastes 
and  soils  that  exhibit  one  or  more  of  the 
hazardous  characteristics  be  defined  as 
"contaminated  soil."  Many  commenters 
to  the  ANPRM  were  confused  as  to  the 
scope  of  the  definition.  They  felt  that 
the  definition  suggested  in  the  ANPRM 
included  not  only  hazardous  soils  but 
all  soils  contaminated  with  any  toxic 
constituents.  To  clarify  this  point,  the 
Agency  is  changing  the  term  used  to 
refer  to  soils  subject  to  regulation  from 
"contaminated  soil"  to  "hazardous 
soil" 

b.  Constituents  subject  to  treatment. 
Under  today's  proposed  approach, 
hazardous  soil  would  be  treated  for  each 
constituent  subject  to  treatment, 
regardless  of  whether  the  contaminating 
waste  is  a  listed  or  characteristic  waste. 
The  Agency  is  proposing  to  define 
constituents  subject  to  treatment  as  any 
regulated  constituent  found  on  Table 
UTS  in  today's  proposed  §  268.48,  that 
is  present  at  levels  above  the  universal 
constituent-specific  treatment 
standards.  The  constituents  in  Table 
UTS  are  all  of  the  BDAT  list  hazardous 
constituents  that  can  be  analyzed.  As 
with  multi-source  leachate,  hazardous 
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soil  can  contain  potentially  all  of  these 
constituents.  See.  e.g.,  55  FR  at  22619- 
620  (June  1,  1990).  Of  course,  not  every 
soil  will  contain  all  of  these 
constituents,  and  EPA  is  not  proposing 
that  soils  necessarily  be  monitored  for 
the  entire  °  !st  of  hazardous  constituents. 
(See  section  VILA.)  However,  a  scheme 
that  limited  treatment  only  to  the 
hazardous  constituents  in  the  listed 
waste  or  the  TC  constituent 
contaminating  the  soil  would  usually 
overlook  the  reahty  of  the  situation: 
Soils  (like  multi-source  leachates) 
frequently  are  contaminated  with  an 
enormous  variety  of  contaminants  from 
diverse  sources.  A  treatment  scheme 
that  ignored  this  reahty  would  not  fulfill 
the  requirement  of  section  30O4(m)  of 
RCRA  that  the  hazardous  constituents 
present  in  prohibited  wastes  be  treated 
so  as  to  minimize  threats  to  human 
health  and  the  environment  See  also 
Third  Third  Case.  976  F.2d  at  16 
(treatment  must  remove  or  destroy  the 
hazardous  constituents  in  prohibited 
wastes  in  order  to  satisfy  section 
3004(m),  and  merely  removing  one 
indicia  of '  azardousness  is  Insufficient 
to  satisfy  tnis  requirement).  For  soil 
which  is  hazardous  because  it  exhibits 
the  cfaarscteh sties  of  ignitability, 
corrosivity,  or  reactivity,  the  Agency 
would  require  treatment  until  tifie  soil 
no  longer  exhibits  the  characteristic  and 
also  requires  that  the  numerical 
treatment  standards  be  met  for  all 
constituents  subject  to  treatment. 

c.  Illegal  contamination  of  soil.  As 
noted  above,  illegal  contamination  of 
soil  is  the  deHberate  addition  of 
hazardous  constituents  or  hazardous 
waste  to  soil  (or  vice  versa).  The  Agency 
believes  that  existing  regulations 
concerning  impermissible  dilution  (40 
CFR  268.3  (a)  and  (b))  already  make  this 
conduct  illegal,  and  subject  the  mixture 
to  the  most  stringent  treatment  standard 
for  any  waste  in  the  mixture  (40  CFR 
268.41(b)).  The  Agency  acknowledges, 
however,  ?^at  the  promulgation  of 
standards  tor  hazardous  soil  which  are 
less  stringent  than  the  treatment 
standards  that  apply  to  hazardous  waste 
may  create  an  incentive  to  illegally  mix 
waste  with  soil. 

Because  such  action  would  be  illegal, 
the  AgeiK:y  believes  that  most 
generators  of  hazardous  waste  will  not 
mix  prohibited  hazardous  waste  with 
soil.  Specifically,  section  3008(a)  of 
RCRA  provides  EPA  the  authority  to 
issue  an  order  assessing  a  civil  penalty 
against  any  person  who  violates  any 
requirement  of  subtitle  C  of  RCRA. 
Criminal  penalties  may  also  apply.  EPA 
requests  comment  on  whetho'  any 
further  safeguards  are  needed,  however. 


to  assure  that  no  attempts  are  made  to 
dilute  hazardous  waste  with  soiL 

d.  Nonanalyzable  constituents. 
Hazardous  soils  are  often  contaminated 
with  more  than  one  hazardous 
constituent,  many  of  which  have 
analytical  methods  available  while 
others  do  not.  For  soils  containing 
multiple  organic  constituents,  some  of 
which  are  nonanalyzable,  the  Agency 
believes  that  treatment  of  the  analyzable 
constituents  to  meet  the  soil  treatment 
standards  should  provide  adequate 
treatment  of  any  nonanalyzable 
constituents  to  appropriate  levels.  The 
Agency  is  therefore  not  proposing 
treatment  standards  for  nonanalyzable 
constituents  found  in  such  hazardous 
soil.  The  Agency  requests  comment  on 
this  approach  as  well  as  data  on  the 
degree  to  which  nonanalyzable 
constituents  are  treated  when  the  soil  is 
treated  for  other  organic  constituents.  If 
EPA  should  choose,  based  on  public 
comments,  to  regulate  these 
constituents,  it  could  require  treatment 
by  specific  technologies  known  to 
achieve  adequate  treatment  of  the 
constituent.  If  this  is  determined  to  be 
necessary,  EPA  could  publish 
performance  standards  for  the  speciRed 
technologies  with  the  promulgation  of 
this  regulation. 

In  other  cases,  a  hazardous  soil  may 
be  contaminated  solely  by 
nonanalyzable  constituents,  such  as 
nonanalyzable  U  or  P  wastes.  For  these 
soils,  the  Agency  proposes  requiring 
treatment  by  the  methods  specified  in 
§  268.42  for  those  U  or  P  wastes.  The 
Agency  solicits  comment  on  whether 
other  technologies  should  be  allowed 
for  treatment  of  such  soils. 

EPA  points  out  that  in  proposing  to 
exempt  certain  wastes  from  subtitle  C 
control  (see  57  FR  at  21469,  May  29. 
1992),  the  Agency  did  not  allow  wastes 
that  contained  nonanalyzable 
constituents  to  qualify  for  the  generic 
exemption.  The  Agency  has  not  yet 
finally  determined  whether  such  wastes 
will  be  available  for  the  generic 
exemption,  and  whether  hazardous  soils 
should  be  addressed  differently  than 
wastes. 

C.  Pmposed  Approaches  for 
Establishing  Treatment  Standards  for 
Hazardous  Soils 

In  developing  an  LDR  program  for 
hazardous  soil,  the  Agency  had  a 
primary  ob)ective:  The  treatment 
standards  should  be  appropriate  for  soil. 
The  technology-based  soil  standards 
thus  should  not  be  based  exclusively  on 
incineration.  See  55  FR  at  8760-61 
(March  8. 1990).  Innovative 
technologies  are  particularly 


appropriate  to  treat  the  large  volumes  of 
low  and  moderately  contaminated  soil. 

To  satisfy  this  objective,  the  Agency  is 
proposing  two  approaches  it  believes 
are  achievable  (in  most  cases)  using 
innovative  technologies,  and  is 
soliciting  comment  on  a  variation  of  one 
of  the  two  options.  The  Agency  solicits 
comments  on  which  of  the  approaches 
should  be  promulgated  in  the  final  rule. 
Table  UTS  in  today's  proposal  (§  268.48) 
lists  the  constituents  subject  to 
treatment  and  the  universal  treatment 
standards  which  are  the  basis  of  the  soil 
treatment  standards. 

1.  Technology-Based  Treatment 
Standards  for  Hazardous  Soils 

As  indicated  above,  the  Agency  is 
considering  several  approaches  for 
developing  technology-based  treatment 
standards  for  hazardous  soils.  Under 
these  approaches,  the  universal 
treatment  standards  (discussed  in 
section  III.  A  of  this  preamble)  are 
proposed  for  soil  as  "base"  standards. 
Each  approach  allows  for  treatment  to 
levels  above  the  universal  standards  and 
differ  primarily  in  the  extent  of 
treatment  required. 

Under  the  first  approach,  the  Agency 
is  proposing  a  range  of  standards  with 
a  "ceiling"  one  order  of  magnitude 
above  the  universal  standard,  provided 
90%  treatment  of  each  constituent 
subject  to  treatment  is  achieved.  The 
second  approach  is  a  variation  of  the 
first,  in  that  the  Agency  is  proposing  a 
range  of  standards  with  a  "ceiling"  one 
order  of  magnitude  above  the  universal 
standard,  however,  there  is  no 
requirement  that  90%  reduction  occur. 
The  third  approach  proposes  an 
unlimited  range  of  values  above  the 
universal  standard  provided  90% 
treatment  is  attained  (i.e..  there  would 
be  no  "ceiling"  value)  unless  90% 
treatment  would  treat  the  waste  to  a 
level  below  the  universal  treatment 
standards.  If  such  a  level  would  be 
achieved  through  90%  treatment,  the 
universal  tr*»tment  standards  would  be 
met. 

Analysis  of  the  available  soil 
treatability  data  has  revealed  that 
innovative  technologies  (e.g..  thermal 
desorption.  biological  treatment, 
dechlorination)  can  generally  achieve 
the  universal  standards  proposed  today. 
In  several  cases,  however,  non- 
combustion  does  not  achieve  the 
universal  standards.  Thus,  the  various 
approaches  proposed  today  provide  an 
additional  assurance  as  to  the 
achievability  of  meeting  the  treatntent 
standards  for  potentially  hard-to-treat 
soil  matrices.  Additioaally.  the 
proposed  approaches  would  encourage 
the  use  of  e^sctive  innovative  (i.e.  non- 
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incineration)  technologies,  a  reasonable 
objective  given  EPA's  determination 
that  combustion  is  not  always 
appropriate  as  the  Best  Demonstrated 
Available  Technology  for  many  soils.  55 
FR  at  8761. 

Furthermore,  the  Agency  believes 
these  approaches  are  appropriate  for 
setting  treatment  standards  for 
hazardous  soils,  given  the  unique  and 
often  heterogeneous  characteristics  of 
soils.  The  proposed  approaches 
accommodate  possible  limitations  of  the 
data:  That  is.  the  data  may  not  represent 
potentially  problematic  matrices  and 
varying  contaminant  levels.  The 
proposed  universal  treatment  standards 
are  expressed  as  total  concentration 
levels  for  each  organic  constituent.  The 
proposed  universal  treatment  standards 
for  each  metal  constituent  is  expressed 
as  a  level  measured  in  the  TCLP  extract, 
because  metal  treatment  technologies 
typically  involve  stabilization  or 
Immobilization,  and  leachability  and 
reduced  mobility  of  the  metals  is  best 
reflected  in  the  concentrations  in  the  TC 
extract  (i.e..  metals  are  not  destroyed  or 
eliminated  after  treatment  with 
stabilization  or  immobilization 
technologies,  but  rather  have  reduced 
mobility.)  Although  metals  recovery 
technologies  are  available,  they  are  not 
generally  practical  for  treating 
hazardous  soil  because  of  the  relatively 
low  levels  of  metal  contamination 
typically  found  in  soil  (i.e..  low  relative 
to  the  concentrations  necessary  for 
economical  metal  recovery). 

Soils  that  were  contaminated  with 
both  organic  and  metal  constituents 
would  possibly  require  treatment  by 
more  than  one  technology.  Generally, 
the  first  technology  would  treat  the 
organic  constituents  (e.g.,  by  thermal 
desorption]  and  the  second  technology 
would  treat  the  metals  (e.g.,  by 
stabilization). 

Stabilization  is  typically  not 
considered  an  effective  treatment 
technology  for  organics:  in  addition, 
organics  can  interfere  with  the 
stabilization  process.  Nevertheless, 
difficulties  can  occur  at  those  sites 
where  metals  are  the  constituents  of 
concern,  and  where  organic  compounds 
are  also  present  at  concentrations  only 
slightly  greater  than  the  universal 
standards.  In  this  case,  the  generator  or 
treater  may  consider  treating  the  soil  by 
stabilization  without  additional 
treatment  for  the  organic  constituents 
present.  The  data  currently  available  to 
the  Agency  do  not  fully  address  the 
effectiveness  of  stabilization 
technologies  for  treatment  of  very  low 
levels  of  specific  organic  constituents. 
Although  not  considered  an  appropriate 
treatment  technology  for  organic 


constituents,  the  Agency  requests 
comment  on  the  practicality  of  using 
stabilization  technologies  for  treating 
soil  containing  low  levels  of  organic 
constituents.  The  Agency  also  requests 
that  commenters  provide  analytical  data 
demonstrating  the  effective  treatment  by 
stabilization  of  soil  contaminated  with 
organic  constituents,  if  available. 

a.  Range  of  standards  with  a  "Ceiling" 
one  order  of  magnitude  above  the 
Universal  Standard,  provided  90% 
treatment  occurs.  Under  this  approach. 
EPA  is  proposing  treatment  standards 
for  hazardous  soil  as  a  range  of  values. 
The  base  levels  would  correspond  to  the 
proposed  universal  standards,  and  the 
"ceiling"  would  be  one  order  of 
magnitude  above  the  universal  levels.  If 
the  generator  or  treater  of  hazardous  soil 
achieves  a  treatment  i^tardard  above  the 
universal  level  (but  n?  higher  than  one 
order  of  magnitude  above  the  universal 
standard,  or  the  "ceiling"),  they  must 
document  that  at  least  90%  treatment  of 
the  constituent  has  bt^n  achieved  by 
indicating  the  initial  constituent 
concentration  and  the  final  constituent 
concentration.  Such  documentation 
would  be  placed  in  the  generator's  or 
facilities'  files.  (See  p-opK>sed  §268.48.) 

As  concentrations  increase  in  a 
hazardous  soil,  the  percent  treatment 
necessary  to  achieve  at  least  the 
"ceiling"  levels  would  also  increase.  For 
example,  if  the  untreated  concentration 
is  one  order  of  magni  ude  above  the 
ceiling,  achieving  the  ceiling  level  will 
require  a  90%  reduct  on  of  the 
constituent.  As  the  initial  concentration 
increases  beyond  an  order  of  magnitude 
above  the  ceiling,  reductions  of  greater 
than  90%  would  be  reeded  in  order  to 
achieve  the  ceiling  le  /el.  Thus,  high 
initial  concentrations  would  require 
high  treatment  efficiencies  For 
example,  an  initial  cc  ncentration  of 
5,000  mg/kg  of  anthncene  in  hazardous 
soil  would  require  a  treatment  efBciency 
of  99.3%  to  achieve  tie  "ceiling"  level 
of  34  mg/kg  (anthraa  ne  universal 
standard  =  3.4  mg/kg  . 

It  could  be  argued  that  high  initial 
concentrations  requir  ing  high  treatment 
efficiencies  would  foice  treaters  to 
select  incineration  and  other  high 
efficiency  technologins.  The  Agency 
acknowledges  that  th  s  may  be  the  case 
with  very  high  untreated 
concentrations.  Howt  ver.  the  Agency 
does  not  consider  this  a  problem  for 
three  reasons:  (1)  Data  indicate  that 
relatively  high  treatment  eff  ciencies  are 
possible  using  some  innovative 
technologies;  (2)  mos  hazardous  soil  is 
not  highly  contamina  ;ed  anc  is  well- 
suited  to  the  use  of  ir  novati^e 
technologies;  and,  (3]  when  highly 
contaminated  hazard  lus  soils  are 


encountered,  the  use  of  highly  efficient 
technologies  (i.e.  incineration]  may  be 
appropriate.  Thus,  the  Agency 
acknowledges  that  a  highly 
contaminated  hazardous  soil  may  have 
to  be  treated  with  a  fairly  aggressive 
technology  in  order  to  achieve  the 
"ceiling"  value. 

In  analyzing  the  data,  the  Agency 
determined  that  a  one  order  of 
magnitude  "ceiling"  was  appropriate 
given  the  Agency's  commitment  to  the 
increased  use  of  innovative 
technologies.  Although  65%  of  all  data 
pairs  for  treated  organics  in  EPA's 
database  were  treated  using  innovative 
technologies  to  levels  less  than  the 
proposed  universal  standards,  the 
proportion  of  data  pairs  capable  of 
achieving  the  standard  increased  to  69% 
when  the  levels  were  established  at  the 
order  of  magnitude  "ceiling"  provided 
90%  treatment.  Many  innovative 
technologies  were  capable  of  achieving 
the  treatment  levels  under  this 
approach.  The  EPA  solicits  comment  on 
this  overall  approach  and  also  on 
whether  the  "ceiling"  of  ten  times  the 
universal  standard  (or  other  ceiling) 
appropriately  addresses  technical  and 
environmental  concerns  where 
hazardous  soils  are  heavily 
contaminated  with  toxic  constituents 
and  the  90%  treatment  portion  of  the 
option  neither  optimizes  technology 
performance  nor  reduces  hazardous 
constituents  to  levels  at  which  threats 
are  minimized. 

b.  Range  of  standards  with  a  "ceiling" 
one  order  of  magnitude  above  the 
universal  standard.  The  Agency  also 
requests  comment  on  a  variation  of  this 
approach:  The  order  of  magnitude 
increase  over  today's  proposed 
universal  standard  would  be  the 
treatment  standard.  Under  this  option, 
the  treater  would  be  required  to  treat  all 
constituents  subject  to  treatment  to 
levels  at  or  below  the  ceiling,  (i.e.,  the 
universal  standard  times  ten),  without 
consideration  of  treatment  efficiency.  In 
other  words,  the  treater  would  have  to 
achieve  the  standard  regardless  of 
whether  to  do  so  for  a  given  constituent 
required  a  20%  treatment  efficiency  or 
a  99.9%  treatment  efficiency. 

The  basis  for  this  option  would  be  to 
increase  the  number  and  type  of 
innovative  technologies  capable  of 
achieving  the  treatment  standards.  In 
addition,  this  option  has  the  advantage 
of  simplifying  compliance  with  the  rule: 
Only  one  number  per  constituent  would 
function  as  the  treatment  standard 
independent  of  treatment  efRciencies. 
Under  this  option,  analysis  of  the  data 
for  treatment  of  organic  hazardous 
constituents  in  soils  reveals  that  91%  of 
the  organic  data  were  treated  to  levels     ' 
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less  than  or  equal  to  the  universal 
standard  tiroes  10  by  a  diverse  range  of 
innovative  treatment  technologies.  The 
Agency  solicits  comment  on  how  much 
waste  volume  would  still  be  incinerated 
if  this  option  is  promulf^ated  as  the 
treatment  standard. 

c.  Achieving  90%  treatment  with  no 
"ceihng".  Alternatively,  EPA  is  also 
proposing  today  an  approach  which 
would  allow  the  treater  of  hazardous 
soil  the  option  of  meeting  the  land 
disposal  restriction  requirement  for  soil 
by  either  achieving  90%  treatment  of 
each  constituent  subject  to  treatment  or 
by  achieving  treatment  to  the  universal 
treatment  standard  (in  cases  where  90% 
treatment  would  result  in  a 
concentration  lower  than  the  universal 
treatment  standard.)  This  approach 
differs  from  the  previous  approaches  in 
that  there  would  be  no  numerical 
treatment  <;'indards  that  would  have  to 
be  met  in  situations  wbt>re  90% 
treatment  occurs;  do<,-umenting  90% 
treatment  would  be  sufficient  to  meet 
the  LDR  requirements. 

The  Agency  is  presenting  this 
approach  as  an  alternative  to  possibly 
encourage  the  development  of  new  and 
innovative  technologies  to  provide  safer, 
more  cost-effective,  ai>d  more  publicly 
accepted  methods  for  treating 
remediation-related  wn.stes.  There  is 
some  question  whether  innovative 
technologies  can  generally  meet  the 
numerical  standards  proposed  under  the 
approaches  discu<?sed  above  because  it 
is  unclear  whether  the  available  data  in 
the  soils  database  fully  characterize  the 
wide  range  of  soils  and  (X)ntaminants 
potentially  encountered  in  the  field. 
Remediation-related  soils  are  highly 
variable  in  concentration,  contaminant 
mix.  and  tyre  in  the  field,  and  EPA  is 
concerned  tnat  its  exi.sting  data  may  rrat 
adequately  represent  this  diversity. 

In  addition,  there  is  also  concern  that 
the  existing  data  may  rrat  be 
representative  of  the  performance  of 
innovative  technoto>;ies  in  the  Held. 
EPA  collected  available  data  of  three 
scales:  Bench,  pilot,  and  field.  EPA 
ronstdered  all  available  data  in 
determining  the  treatment  standards 
proposed  under  the  previous  approach; 
however,  over  50%  of  the  treatment 
tests  upon  which  EPA  based  the 
treatment  standards  are  bench  scale 
tests.  The  Agency  believes  that  less 
weight  may  need  to  be  given  to  bench 
scale  data  than  full  8f>d  pilot  scale  data 
because  of  the  greater  uncertainty  in 
performance  of  the  technology. 

EPA  solicits  comment  on  tne 
technical  or  errviron mental 
appropriateness  of  a  90%  reduction 
approach,  in  particular  where  hazardous 
soils  are  heavily  contaminated  with 


toxic  constituents  and  a  90%  floor  on 
treatment  neither  optimizes  technology 
performance  nor  reduces  hazardous 
constituents  to  levels  at  which  threats 
are  minimized.  EPA  also  solicits 
comments  as  to  whether  a  90% 
approach  should  be  applied  to  inorganic 
hazardous  constituents. 

2.  Explaixation  of  Numeric  Treatment 
Standards  for  Hazardous  Soils 

Under  today's  proposal,  the  specific 
hazardous  soil  treatment  standard  lor  a 
given  constituent  will  depend  on  which 
of  the  approaches  is  promulgated.  The 
following  examples  illustrate  how  the 
proposed  approaches  would  work. 

Example  I.  The  hypothetical  basis  for  this 
example  is  a  waste  regulated  for 
pentachlorophenol,  which  is  present  in  the 
untreated  soil  at  1 200  mg/kg. 

Scenario  I.  Today's  proposed  rule  would 
require  treatment  to  a  level  one  order  of 
magnitude  greater  than  the  universal 
standard  (7.4  mg/kg).  provided  a  90% 
reduction  in  the  constituent  concentration 
occurs.  Under  this  approach, 
pentachlorophenol  would  be  reduced  to  at 
least  74  mg/'kg,  the  value  one  order  of 
magnitude  greater  than  the  universal 
standard  (totals  levels).  Achieving  the 
technology-based  standard  of  74  mg/kg 
would  require  a  treatment  efficiency  of  94% 
for  treating  pentachkxopheDol.  The  standard 
under  this  scenario  is  affected  by  the 
untreated  contaminant  level.  If  the  untreated 
waste  was  at  120  mg/kg.  90%  treatment 
would  require  achieving  12  mg/kg.  if  the 
untreated  level  was  12  mg/kg.  90%  treatment 
would  achieve  12  mg/kg;  however,  because 
the  universal  standard  is  7.4  mg/kg, 
treatment  woutd  be  required  only  to  the  7.4 
mg/kg  universal  standard  level. 

Scenano  2.  Under  this  scenario,  the 
proposed  rule  would  require  treatment  to  a 
level  one  onier  of  magnitude  greater  than  the 
universal  standard.  The  propoeed  universal 
treatment  standard  fur  pentachlon>phenol  is 
7.4  mg/kg;  therefore  soil  would  iteod  to  be 
treated  until  it  achieved  at  least  74  mg/kg. 
Because  a  percentage  removal  is  not  required 
under  this  scenario,  the  limit  is  valid  for  all 
soils  regardless  of  the  untreated  level. 

Scenario  3.  Under  this  scenario,  a  90% 
reduction  in  constituent  concentration  must 
be  achieved.  The  untreated  level  of 
pentachlorophenol  was  1 200  mg/kg.  This 
constituent  concentration  must  be  reduced 
by  90%,  thus  a  ueated  level  of  at  least  120 
mg/kg  (1200  mg/kg  reduced  90%  is  120  mg/ 
kg)  would  have  to  be  met.  The  standard 
under  this  scenario  is  also  affected  by  the 
untreated  contaminant  level.  If  the  untreated 
waste  concentration  is  120  mg/kg,  90% 
treatment  would  require  achieving  12  mg/kg. 
If  the  untreated  level  wras  12  mg/kg,  90% 
treatment  would  achieve  1.2  mg/kg:  however, 
because  the  universal  standard  is  7.4  mg/kg, 
treatmen'  is  required  only  to  7.4  mg/kg. 

Example  2.  Soils  that  are  hazardous 
because  they  exhibit  the  characteristics  of 
ignitability,  corrosivity,  or  reactivity,  would 
require  treatment  by  technologies  which 
eliminate  these  characteristics.  If  the 


harardous  soil  was  hazardous  sole<y  because 
it  contained  a  TC  constituent  and  no  other 
underlying  hazardous  constituent,  the 
proposed  hazardous  soil  treatment  standard 
for  that  constituent  would  have  to  be 
achieved.  If,  however,  these  wastes  contained 
other  constituents  subject  to  treatment,  as 
explained  above,  they  would  have  to  t>e 
treated  to  achieve  the  hazardous  soil 
treatment  standards  for  each  constituent 

3.  Treatment  Standards  for  Residues, 
from  Soil  Treatment 

When  hazardous  soil  is  treated, 
several  types  of  residues  can  be 
generated:  The  treated  soil,  including  in 
some  cases  soil  fractions  containing 
concentrated  levels  of  contaminants, 
wastewater  from  the  treatment  of 
hazardous  soil,  and  possibly  debris.  In 
addition,  treatment  units  often  generate 
air  emissions.  The  regulatory  status  of 
these  residues  and  emissions  is 
discussed  below. 

Treated  soil,  and  any  soil-like  residue, 
would  continue  to  be  subject  to  the  soil 
treatment  standards  (unless,  as 
discussed  above,  the  soil  was 
determined  on  a  site-specific  basis  to  no 
longer  "contain"  hazardous  waste,  and 
thus  the  level  of  hazardous  constituents 
remaining  in  the  soil  were  determined 
not  to  exceed  minimize  threat  levels).  In 
particular,  when  a  fraction  of  the  treated 
soil  contains  concentrated  levels  of 
contaminants,  additional  treatment  may 
be  necessary  using  a  different  and  more 
appropriate  treatment  technology.  For 
example,  soil  washing  may  effectively 
treat  the  sandy  fraction  of  a  hazardous 
soil  to  the  soil  treatment  standards,  but 
may  generate  a  clay  fraction  with  high 
concentrations  of  contaminants  that 
would  more  appropriately  be  treated 
with  a  thermal  desorption  or 
immobilization  technology.  This 
(hypothetical)  clay  fraction  would  also 
have  to  be  treated  to  meet  the  applicable 
treatment  standard.  Thus,  EPA  does  not 
consider  such  residues  to  be  a  new 
treatability  group  for  purposes  of  this 
rule,  and  consequently  such  a 
nonwastewater  residue  would  remain 
subject  to  the  soil  treatment  standard. 
Cf  55  FR  at  22661  (June  1. 1990). 

Hazardous  wastewater  from  the 
treatment  of  hazardous  soil  would  be 
subject  to  the  universal  standards  being 
proposed  under  40  CFR  268.48  for  all 
hazardous  constituents  subject  to 
treatment  and  for  any  hazardous 
constituents  added  during  treatment. 
The  Agency  believes  the  universal 
standards  are  appropriate  for  such 
wastewater,  given  that  the  standards 
were  initially  developed  for  multi- 
source  leachate,  a  wastewater  that 
results  from  contact  of  water  with  soil 
and  disposed  hazardous  constituents. 
(Characteristic  wastewater  managed  in 
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land-based  wastewater  treatment 
systems,  however,  would  nonnally  not 
be  subject  to  treatment  standards  under 
this  rule,  but  rather  would  be  addressed 
when  the  Agency  takes  up  the  issues 
relating  to  centralized  wastewater 
management  remanded  by  the  court  in 
the  Third  Third  Case.) 

Any  hazardous  debris  residuals 
would  be  subject  to  the  treatment 
standards  for  debris  that  were 
promulgated  on  August  18, 1992  (57  FR 
37194). 

Air  emissions  from  treatment  units 
are  controlled,  in  some  cases,  by 
regulatory  programs  under  the  Clean  Air 
Act  (CAA)  or  undpr  RCRA.  In  particular, 
the  Agency  initiated  a  three-phased 
program  under  section  3004(n)  of  RCRA 
to  address  air  emissions  from  hazardous 
waste  management  units  other  than 
thermal  treatment  units  (e.g., 
incinerators,  boilers,  industrial 
furnaces).  The  first  phase  addressed 
organic  air  emissions  as  a  class  from  two 
types  of  emission  sources.  The  first 
source  category  was  process  equipment 
(e.g.,  pumps,  valves)  that  contact 
hazardous  waste  that  contain  greater 
than  10  percent  organic  comfK)unds, 
including  units  such  as  distillation 
columns  and  incinerators.  The  second 
source  category  was  certain  vents  on 
various  treatment  technologies,  such  as 
air  or  steam  strippers.  These  standards 
were  promulgated  as  final  rules  and 
published  in  the  Federal  Register  on 
June  21. 1990  (55  FR  25454).  The 
second  phase  of  standards  developed 
under  section  3004(n)  of  RCRA  was 
proposed  on  July  22, 1991  (56  FR  33491) 
and  addressed  organic  air  emissions 
from  containers,  surface  impoundmeats. 
and  certain  tanks.  In  the  third  phase  of 
the  section  3004(n)  standards 
development,  the  Agency  will  develop 
additional  standards  for  the  sources 
addressed  in  the  first  two  phases  as 
necessary  to  address  residual  risks. 

In  addition  to  the  RCRA  section 
3004(n)  standards,  the  Agency  regulates 
organic  and  metal  emissions  from  the 
combustion  of  hazardous  waste  in 
incinerators,  boilers  and  industrial 
furnaces.  See  subpart  O,  part  264  for 
incinerators,  and  subpart  H,  part  266  for 
boilers  and  industrial  furnaces.  These 
controls  are  expected  to  address  many 
risks  posed  by  air  emissions  during 
treatment  of  hazardous  soils  in  these 
units.  (A  May  18, 1993  Agency 
statement  indicated,  however,  that  some 
of  these  standards  should  be  amended 
to  be  made  more  strict  in  order  to 
adequately  control  such  pollutants  as 
particulate  matter  and  dioxins.) 


4.  Treatability  Variani:es 

When  a  hazardous  roil  cannot  be 
treated  to  the  sp)ecifieJ  standard,  the 
generator  or  treatmen  facility  may 
petition  the  EPA  for  a  variance  from  the 
treatment  standard.  A  variance 
mechanism  exists  under  the  LDRs  for 
providing  variances  irom  the  required 
treatment  standards  for  hazardous  soils. 
See  40  CFR  268.44. 

EPA  established  the  variance 
procedure  to  accommodate  those  wastes 
that  cannot  be  treated  to  meet  the 
standards  even  when  appropriate  well- 
designed  and  well-operated  treatment 
systems  are  used.  A  variance  if  also 
available  when  a  treatment  technology 
is  inappropriate  for  a  waste.  Petitioners 
must  demonstrate  that  the  standard 
cannot  be  met  because  the  physical  or 
chemical  properties  of  the  hazcrdous 
soil  differ  significantly  from  the 
hazardous  soils  EPA  examined  in 
establishing  the  standard  or  that  the 
standard  is  otherwise  inapprop  riate  for 
the  hazardous  soil.  (See  51  FR  40605; 
Nov.  7. 1986.)  While  treatability 
variances  may  be  granted  that  have 
generic  applicability,  usually  for 
hazardous  soil  they  are  granted  on  a 
site-specific  basis  by  the  Regional 
Administrator. 

D.  Contained-In  Determinations 

EPA  is  proposing '  oday  to  codify  the 
"contained-in"  policy  for  hazardous  soil 
and  other  environimmtal  medir  in  new 
§  261.3(g).  EPA  recently  codified  this 
principle  for  hazardous  debris.  See 
§  261.3(0(2);  57  FR ;  7194  (August  18. 
1992).  Today's  rule  iilso  proposes 
procedures  for  obtaining  contained-in 
determinations  for  contaminated  media 
and  requests  commt  nt  on  decision 
criteria  for  evaluatir  g  petitions  for  such 
actions. 

In  current  practioi,  the  primary 
function  of  a  contaiiied-in 
determination  has  baen  to  detennine 
specific  constituent  oonoentrations  at 
which  the  media  at  i  specific  s:'te  no 
longer  "contained"  lazardous  "^vaste. 
and  thus  would  no  '  onger  be  subject  to 
the  management  standards  for 
hazardous  waste.  Stich  a  determination 
may  be  made  prior  to  treatment  or 
subsequent  to  treatr  lent.  In  the  latter 
case,  the  contained-in  concentration 
levels  for  hazardou;  soil,  if  they  are  also 
minimize  threat  levels,  would  serve  as 
a  floor  on  the  LDR 1  azardous  soil 
treatment  standards .  Thus,  such  soil  is 
no  longer  subject  to  subtitle  C 
management  standi  rds.  provided  that 
the  soil  does  not  ex  libit  a  hazardous 
waste  characteristic .  EPA  believes  that, 
fundamentally,  it  is  important  and 
necessary  to  be  able  to  consider,  in 


certain  cases,  site-related  conditions  and 
waste-specific  characteristics  in 
establishing  soil  treatment  standards 
and  subtitle  C  exclusion  levels. 

Contained-in  determinations  would 
not  be  self-implementing.  Rather,  EPA 
believes  that  site-specific 
determinations  must  be  made  by  the 
appropriate  regulatory  agency,  in  careful 
consideration  of  relevant  factors.  This 
proposal  therefore  specifies  the  factors 
and  procedures  to  be  considered  and 
utilized  in  making  contained-in 
determinations  for  soil.  The  proposed 
rule  would  not,  however,  require  these 
explicit  requirements  When  contained- 
in  determinations  are  made  in  the 
context  of  RCRA  closures  and  remedy 
selections  under  RCRA  and  CERCLA. 
Such  activities  are  typically  conducted 
with  considerable  Agency  oversight, 
and  cleanup  decisions  are  made  in 
consideration  of  substantial  amounts  of 
site  specific  technical  data.  Such 
remedy  selection  decisions  are  generally 
subject  to  public  notice  and  comment, 
through  Records  of  Decision  (under 
CERQLA)  or  permit  modifications,  or 
analogous  administrative  mechanisms 
under  RCRA.  TTius,  thefse  processes  will 
provide  a  surrogate  for  the  petition 
review  process  that  EPA  is  proposing 
today  for  contained-in  determinations 
that  are  pursued  outside  the  context  of 
RCRA  or  CERCLA  remedial  actions. 

In  making  contained-in 
determinations,  we  believe  that  EPA  (or 
the  authorized  State)  must  consider  all 
possible  exposure  pathways  which 
could  pose  a  threat  to  human  health  or 
the  environment  Exposure  pathways  to 
be  considered  thus  include  direct 
human  contact  through  ingestion, 
exposure  to  ecosystems,  and  potential 
for  leaching  of  constituents  to  ground 
water. 

Given  the  extreme  variations  in  site- 
specific  and  constituent-specific 
characteristics,  EPA  is  not  proposing  to 
adopt  specific  formulae  or  other 
quantitative  means  of  calculating 
appropriate  contained-in  levels.  The 
Agency  believes  that  considerable 
flexibility  must  be  allowed  for  such 
decisions,  if  the  process  is  to  be 
workable. 

Proposed  §  260.42  provides  a  set  of 
decision  bctors  that  may  be  considered 
by  the  Regional  Administrator  (or  State 
Director)  in  making  contained-in 
determinations.  In  particular 

•  Media  characteristics; 

•  Waste  ccnstituent  characteristics, 
including  solubility,  mobility,  toxicity, 
and  interactive  effects  of  constituents 
present  that  may  affect  these  propoties; 

•  Exposure  potential,  including 
potential  for  direct  human  contact,  and 
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potential  for  exposure  of  sensitive 
environmental  receptors; 

•  An  "acceptable  '  risk  range  of  10-< 
tol(H» 

•  Surface  and  subsurface 
characteristics,  including  depth  to 
ground  water,  and  characteristics  of 
subsurface  formations; 

•  Climatic  conditions;  and 

•  Other  site  or  waste-specific 
characteristics  or  conditions  that  may 
affect  whether  residual  constituent 
concentrations  will  pose  a  hazard  to 
human  health  or  the  environment. 

The  Agency  specifically  requests 
comment  regarding  these  contained-in 
decision  criteria.  In  {>articular  (1) 
Should  the  flnal  rule  specify  a  list  of 
criteria  that  must  be  considered;  (2) 
should  the  criteria  listed  above  be  more 
specific  regarding  the  conditions  which 
would  allow  for  or  preclude  contained- 
in  determinations;  and  (3)  are  there 
other  factors  the  Agency  should 
consider  when  making  contained-in 
determinations,  in  addition  to  those 
listed  above? 

The  procedure  for  contained-in 
dpterminations,  as  specified  in  proposed 
§  260.42,  would  involve  submission  of  a 
petition  to  the  EPA  Regional 
Administrator  or  State  Director  that 
requests  approval  of  specific  contained- 
in  concentration  levels,  and  which 
provides  adequate  supporting 
information  addressing  the  factors 
sp>ecified  in  this  section  to  enable  an 
informed  decision  to  be  made. 
Opportunity  for  public  comment  would 
generally  be  provided  for  contained-in 
determinations  by  means  of  notice  in  a 
local  newspaper.  There  would  be  a 
minimum  30-day  period  for  submission 
of  comments  from  the  public.  The 
Regional  Administrator  (or  State 
Director)  would  assess  any  written 
comments  received,  and  a  notice  in  the 
local  newspaper  would  be  published 
announcing  the  final  determination. 
Separate  written  notice  would  be  sent  to 
the  petitioner.  Such  determinations 
would  constitute  final  Agency  action, 
and  would  not  be  subject  to 
administrative  appeal  procedures.  The 
Agency  also  proi>oses  to  waive  from  the 
procedural  requirements  of  the 
contained-in  determination  those 
already  subject  to  public  notice  under 
RCRA  or  CERCLA  authority  (See 
proposed  §  260.42(c)). 

We  noted  above  that  the  Agency 
recently  codified  the  contained-in 
principle  for  hazardous  debris.  See 
S  261.3(f)(2):  57  FR  37194  (August  18, 
1992).  The  Agency  did  not,  however, 
establish  procedures  at  that  time  for 
making  the  determinations.  Given  that 
the  procedures  discussed  above  for 
hazardous  soil  are  also  appropriate  for 


hazardous  debris,  we  are  today 
proposing  to  apply  these  procedures  to 
both  hazardous  debris  and  hazardous 
soil  and  other  environmental  media. 

EPA  also  notes  that  contained-in 
levels  could  represent  site-specific 
levels  at  which  threats  to  human  health 
and  the  environment  posed  by 
hazardous  constituents  in  the  waste 
have  been  minimized.  See  57  FR  at  985- 
86  (Jan.  9, 1992)  where  EPA  made  a 
similar  statement  in  the  context  of 
contaminated  debris.  In  such  a  case, 
treatment  standards  would  be  capped  at 
that  level.  Id.  Although  the  contained-in 
and  minimize  threat  determinations 
need  not  be  identical  (cf.  Hazardous 
Waste  Treatment  Council  v.  EPA.  886  F. 
2d  at  362-63,  explaining  that  the 
minimize  threat  level  is  a  stricter 
standard  (for  example)  than  the  levels  at 
which  wastes  are  identified  or  listed  as 
hazardous),  and  indeed  is  generally 
regarded  as  among  the  strictest  of  Uie 
statutory  environmental  standards  [id. 
and  Third  Third  Case.  976  F.  2d  at  14). 
there  is  no  absolute  bar  to  a 
determination  that  sufficient 
concentrations  of  hazardous 
constituents  have  been  destroyed, 
removed,  or  immobilized  to  determine 
both  that  the  soil  no  longer  "contains" 
hazardous  wastes  and  that  threats  to 
human  health  and  the  environment 
posed  by  the  hazardous  constituents  in 
the  wastes  have  been  minimized.  EPA 
stresses  that  in  making  such  a 
determination,  threats  to  both  human 
health  and  the  environment  would  have 
to  be  considered  (see  section  3004(m) 
and  886  F.2d  at  362).  In  addition,  any 
such  determination  would  have  to  be 
based  exclusively  on  remaining  threats 
posed  by  the  waste  without  regard  to 
how  the  waste  will  be  managed  (see 
American  Petroleum  Institute  v.  EPA. 
906  F.  2d  729,  735-36  (D.C  Or.  1990) 
explaining  that  section  3004(m) 
standard  ordinarily  can  be  satisfied  only 
by  treatment  occurring  before 
subsequent  disposal  of  the  waste). 

EPA  solicits  comment  on  its  proposed 
approach  for  contained-in 
determinations,  particularly  on  the 
decision  factors  to  be  used,  the 
procedures  for  making  determinations, 
and  the  proposed  linkage  to  treatment 
standards  and  subtitle  C  exclusion 
levels. 

E.  Soil  Treatment  Database 

1.  Treatment  Technologies 

EPA  believes  that  nine  general 
technologies  have  been  demonstrated 
and  are  available  for  treating  hazardous 
soil:  (1)  Biological  treatment;  (2) 
chemical  extraction:  (3)  dechlorination: 
(4)  high-temperature  metals  recovery; 


(5)  solidification/ stabilization/ 
immobilization;  (6)  thermal  desorption; 
(7)  thermal  destruction:  (8)  vitrification, 
and,  (9)  soil  washing.  A  brief 
description  of  each  technology  is 
presented  in  Appendix  A  following  this 
preamble. 

2.  Development  of  the  Database 

The  Agency  has  collected  data  on  the 
treatment  of  hazardous  soil  from 
CERCLA  remedial  actions, 
demonstrations  under  the  Superfund 
Innovative  Technology  Evaluation 
(SITE)  program,  industrial  sources,  and 
EPA-sponsored  treatment  tests.  The 
Agency  attempted  to  obtain  all  available 
soil  treatment  data  which  met  minimum 
requirements  of  quality  assurance  and 
quality  control.  Each  treatment  test 
contains  information  on  the  treatment 
process  used  and  results  of  laboratory 
analyses  on  untreated  and  treated  soil. 
A  hazardous  soil  database  was 
developed  to  organize  and  analyze  this 
treatment  data.  The  database  will  be 
available  as  a  national  resource  to  EPA 
regions,  states,  PRPs  and  other 
government  agencies  to  support  LDR 
applications  and  compliance, 
technology  screening  for  selection  of 
remedial  actions,  and  variance  petition 
screening  and  support. 

To  develop  the  soil  treatability 
database,  the  Agency  prepared  Data 
Summary  Forms  (DSFs)  to  record 
information  from  the  treatment  test 
reports.  The  DSFs  contain  information 
on  site  identification,  soil  matrix,  soil 
collection  description,  treatment 
system,  design  and  operating  conditions 
of  the  treatment  system,  concentrations 
of  hazardous  constituents  in  untreated 
and  treated  soil,  QA/QC  information, 
and  residual  matrix  information. 

After  all  the  data  were  edited  (the 
next  section  of  this  preamble  explains 
the  criteria  used  to  edit  the  data),  36 
treatment  technologies  were  represented 
by  2541  data  pairs,  for  a  total  of  295 
treatment  tests:  43  (15%)  of  the  tests 
were  full  scale.  108  (36%)  were  pilot 
scale,  and  144  (49%)  were  bench  scale. 
Table  1  lists  the  number  of  DSFs  having 
information  for  each  technology  as  well 
as  the  scale  of  the  test. 

Table  1— Number  of  Bench,  Pilot 
AND  Full  Scale  Treatment  Tests 
BY  Technology 


Treatment  Tectv 

Scale  of  test 

notogy 

Bench 

Pilot 

Full 

BTOr— Aerobic 
Bioremediation 

BT03*— AemWc/ 
Anaerobic 
Bioremediation 

2 

0 

1 

1 

0 

0 
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Table  1— Number  of  Bench,  Pilot 
AND  Fua  Scale  Treatment  Tests 
BY  Technology— Continued 


TrMtnwirt  Tech- 
notogy 


BT04*— 
Composting  .... 

BT05*— Aerotw; 
Bioskirry  

BT07'— In-srtu 
BtoremediatkxV 
Unlined  

BT08"— Aerobic 
Composting/ 
Lined „ 

BT12*— Aerobe 
Land  Treat- 
ment/Lined   

CEOO*— Chemi- 
cal Exlmtion  ... 

CEOr— Solvent 
Exinckon 

CE03*— CriticaJ 
Fluid  Extraction 

CT01*— Hydroly- 
sis   

DCOr— KPEG 
Dechlonnation 

DG02'— APEG 
Dectitonnabon 

DC03*— Htgti 
Tempe.'ature 
Dechlorination 

IMOO— Immo- 
bilization   

IM01— Statxbza- 
tion 

IM03— Cement 
Stabtlization 

tM04— Fly  Ash 
Stabilization  .... 

IM04/IM05— Fly 
Ash/Lime  Sta- 
bilization   

tM06— Kiln  Dust 
Stabilization  .... 

STOr— Air  Strip- 
ing   - - 

ST02*— Steam 
Stripping  

ST03*— Vacuum 
Extraction  

swor— Soil 
Wastung 

SW02*— Acid 
Washing  , 

SW03*— Water 
Washing  

TDOO— Themal 
Destruction  

TD01— Rotary 
Kiln  

TD04 — Infrared  .. 

TDOe— Pyrotysis 

TD07— Circulat- 
ing Bed  Com- 
bustion   

TD08-Vitrilica- 
twn 

THOr— Low 
Temperature 
Therifnal 
Desorption 


Scale  o(  test 


Bench       Pilot 


2 
0 
9 
0 

1 
6 

4 

0 

9 

18 

39 

3 

1 

5 

0 

0 

0 

8 

0 

4 

1 

1 
0 
0 

0 
0 


0 
3 
6 
2 

0 
1 
0 

1 
2 
16 
3 
0 

0 

0 

1 

0 

0 

0 

1 

1 

0 

13 
8 
2 

1 
1 

28 


Fun 


Table  1— Wumbfr  of  BEN»^,  Pilot 
AND  Fua  Scale  Treatment  Tests 
BY  Technology— ContlnLed 


Treatment  Tech- 

Scale oi  test 

nology 

Bench 

PUcH 

Fun 

TH02*-High 
Temperature 
Thermal 
Desorption  

TH03'— Photoly- 
sis   

TH07*— Themid 
Distillation  

6 

1 
1 

3 
5 
0 

1 
0 
1 

Totals;  

(Percent)  . 

144 
(49) 

108 
36) 

43 

(15) 

*  These  technolocies  are  considered  by  ttie 
Agency  to  be  inrx>vstive  techrtologies. 

3.  Analysis  of  the  Database 

In  analyzing  tho  soil  treatability 
database,  the  Age  icy  needed  to 
determine  the  ad«}uacy  of  the  data  for 
setting  treatment  standards  for 
hazardous  soil.  Tierefore,  the  Agency 
reviewed  the  design  and  operating 
conditions  for  eaih  treatment  test 
included  in  the  database  to  determine  if 
any  data  should  le  eliminatec*,  i.e..  the 
Agency  believed  hat  poorly  cesigoed 
and  operated  treatment  tests  should  be 
eliminated  from  the  data  set  used  to 
determine  treatmant  standards.  To 
evaluate  the  data  the  Agency  developed 
a  set  of  minimall '  acceptable  design  and 
operating  conditions  for  each 
technology.  Thesa  criteria,  or 
performance  standards,  can  be  fbimd  in 
the  Hazardous  Sc  il  Rule  Background 
Document  which  is  in  the  RCRA  docket 
for  this  proposed  rule.  A  list  of  the  data 
eliminated  from  consideration  along 
with  the  rationale  for  each  de-ision  can 
be  found  in  the  docket.  A  total  of  1183 
data  pairs  were  rjmoved  from  the  soil 
treatment  standa:^  data  set  as  a  result  of 
this  review. 

The  Agency  th^n  liirther  reviewed  the 
data  set  using  the  following  criteria:  (1) 
Immobilization  cata  for  organic 
constituents  were  not  used;  (2)  metal 
constituents  data  from  immobilization, 
high  temperature  metals  recovery,  soil 
washing,  acid  wtshing,  water  washing, 
or  detergent  washing  were  used  while 
metals  data  frxHn  all  other  technologies 
deemed  as  inappropriate  for  netals 
were  removed,  {: )  dechlorination  data 
were  used  only  f-it  appropriate  organic 
constituents;  (4)  data  pairs  wfth 
nondetect  untrea  ted  concentrations 
were  not  used;  (5)  data  pairs  -vhere  the 
treated  concentn  tion  for  metals  was 
given  as  total  concentration  were  not 
used  (and  initial  coiHxntraticn  was  a 
leachate);  (6)  treated  levels  W3re  not 
used  where  the  QA/QC  indicated  that 


the  percent  recovery  values  for  spikes 
were  less  than  20%  or  greater  than 
200%,  and.  (7)  data  pairs  with  untreated 
ooncentntions  less  than  the  proposed 
universal  standard  were  not  used.  A 
total  of  2541  data  pairs  remained  after 
application  of  these  criteria. 

a.  Consideration  of  innovative 
tecbnoloffes.  As  indicated  earlier,  the 
Agency  believes  il  important  (and 
reasonable)  to  allow  the  use  of 
innovative  technologies,  as  well  as 
incineration,  in  setting  treatment 
standards  for  soils.  Our  basis  for  this  is 
severalfold:  First,  the  data  suggest  that 
innovative  technologies  can  achieve 
treatment  levels  within  a  reasonable 
range  of  the  levels  obtained  by 
incineration.  Second,  the  Agency 
believes  that  it  is  not  generally 
practicable  to  treat  the  large  volun>es  of 
hazardous  soil  by  incineration, 
particularly  given  the  relatively  low 
concentrations  of  hazardous 
constituents  typically  present.  A 
common  sense  approach  would  indicate 
that  incineration  may  be  practical  only 
for  "hot-spots"  where  soil  is  highly 
contaminated  with  organic  constituents 
(see  55  FR  8760-61,  March  8, 1990).  For 
the  lai^ge  volumes  of  soil  that  are 
contaminated  with  low  or  moderate 
levels  of  toxic  constituents,  innovative 
technologies  are  practical,  available,  and 
can  achieve  the  proposed  levels  of  the 
technology-based  standards.  Tliird, 
several  innovative  technologies  (e.g.. 
high  temperature  metals  recovery, 
chemical  extraction)  are  recovery 
technologies;  we  note  that  RCRA  voices 
a  strong  preference  for  use  of  such 
technologies.  (See.  e.g.,  H.R.  Rep.  No. 
198.  98th  Cong.  1st  Sess.  31.)  And, 
fourth,  the  Agency  is  committed  to 
allowing  and  encouraging  the  use  of 
innovative  technologies,  particularly 
biological  technologies,  for  the 
treatment  of  hazardous  waste. 

b.  Rationale  for  not  using  the 
"traditional"  BOAT  approach  to 
develop  hazardous  soil  treatment 
standards.  In  analyzing  the  data,  the 
Agency  determined  that  the 
"traditional"  statistical  method 
previously  used  by  the  LDR  program 
was  not  appropriate  for  hazardous  soil. 
In  the  past,  the  Agency  has  typically 
evaluated  incineration  treatability  data 
to  identify  the  "most  difficult  to  treat" 
waste  and  established  the  treatment 
standard  based  on  a  statistical  analysis 
of  data  from  the  treatment  of  that  waste. 
We  believe  this  approach  is  not 
appropriate  for  hazardous  soil.  As 
indicated  above,  the  Agency  prefers  to 
establish  soil  treatment  standards  at 
levels  achievable  by  a  variety  of 
technologies,  including  innovative 
technologies.  Given  the  large  volumes  of 
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hazardous  soil,  wide  variations  in 
contamination,  and  varying  soil  types, 
the  Agency  believes  that  flexibility  in 
choice  of  technology  is  appropriate.  For 
example,  an  aggressive  highly  efficient 
technology  would  not  be  needed  to  treat 
a  lightly  contaminated  soil. 

c.  Graphical  analysis  of  data.  The 
Agency  used  a  graphical  representation 
of  the  data  for  each  of  the  80 
constituents  for  which  there  was 
adequate  data.  The  Agency  then 
developed  a  data  set  for  each 
constituent  with  the  screened  data.  The 
data  in  each  data  set  were  plotted  using 
one  variable,  treated  concentration.  The 
Y-axis  represented  the  treated 
concentration  in  parts  per  million  and 
the  X-axis  arrayed  the  data  from  lowest 
to  highest  concentration.  The  data  were 
plotted  using  symbols  to  distinguish  the 
various  treatn>ent  technologies  for 
which  data  was  available  and  to  denote 
whether  the  value  was  a  "detect"  or  a 
"nondetect"  value.  The  existing  LDR 
treatment  standards  for  the  constituent 
and  the  proposed  universal  standard 
were  also  represented  on  the  plots  as 
benchmarks.  These  graphs  are  available 
in  the  docket. 

The  graphical  plots  for  each  of  the  80 
constituents  facilitated  a  comparison  of 
the  treatment  levels  achievable  by  the 
various  technologies,  the  existing  waste 
code  treatment  standards,  and  the 
proposed  universal  standards.  To 
identify  a  potential  soil  treatment  level, 
we  identified  the  point  on  the  graph  that 
was  the  last  point  in  the  lowest 
"plateau"  (i.e.  where  the  slope  of  the 
curve  is  close  to  zero)  and  below  which 
were  included  data  representing  one  or 
more  well  designed  and  operated 
innovative  technologies  obtaining 
efficient  removal  of  constituents  (i.e., 
high  percent  removal).  This  point  was 
called  the  potential  BOAT  level. 
Because  the  proposed  universal 
standards  were  within  a  reasonable 
range  of  this  potential  BOAT  level,  and 
in  order  to  simplify  and  streamline  the 
LDR  program,  the  universal  standards 
were  selected  as  base  treatment  levels. 
(We  note  that  the  proposed  universal 
standards  were  within  a  reasonable 
range  of,  and  generally  higher  than,  the 
treatment  level  suggested  by  the  plateau 
on  the  graph.) 

To  determine  that  the  treatment  data 
from  the  innovative  technologies  were, 
in  fact,  representative  of  well-operated, 
efficient  treatment  units,  we  analyzed 
all  data  points  considering  factors 
including;  untreated  concentration, 
percent  treatment,  and  design  and 
operating  conditions  of  the  technology. 
Essentially,  this  analysis  was  used  to 
answer  two  questions:  (1.)  Can  the 
proposed  universal  standards  be  met  for 


hazardous  soil  Utilizing  innovative 
technologies?  and;  (2.)  Are  there  any 
constituents  for  which  the  universal 
treatment  levels  would  not  be 
achievable?  The  analysis  concluded  that 
for  almost  all  constituents,  the  proposed 
universal  standards  can  be  met  using 
well-designed  and  well-operated 
innovative  technologies.  For  several 
constituents  for  which  only  incineration 
data  were  available,  this  conclusion 
could  not  be  reached.  However, 
incineration  was  shown  to  be  effective 
in  treating  these  constituents. 

d.  Transfer  of  proposed  universal 
standards  to  constituents  without  data. 
The  soil  data  base  includes  data  for  94 
of  the  191  constituents  subject  to  today's 
proposed  soil  treatment  standards. 
Because  the  available  data  largely  justify 
the  use  of  the  universal  standards  for 
soil  treatment,  (i.e.,  innovative 
technologies  appear  capable  of  treating 
soil  to  the  universal  levels  proposed 
today),  the  universal  standards  were 
transferred  to  constituents  for  which  the 
database  does  not  contain  data.  This 
transfer  is  justified  because  for  all 
organic  constituents  for  which 
innovative  technology  data  were 
available,  the  data  supported  the  use  of 
the  universal  standards.  In  addition, 
allowing  the  90%  reduction  in 
hazardous  constituents  ahemative,  with 
or  without  the  one  order  of  magnitude 
"ceiling."  provides  assurance  that  the 
proposed  levels  would  be  routinely 
achievable.  Treatability  variances 
remain  an  option  for  particular  soils 
which  prove  more  difficult  to  treat. 

4.  Request  for  Additional  Data  and 
Comment 

EPA  continues  to  solicit  treatability 
data  and  other  information  relevant  to 
the  hazardous  soil  treatment  standards 
proposed  today.  Commenters  submitting 
performance  data  for  treatment  or 
recovery  technologies  in  response  to 
today's  proposed  rule  are  requested  to 
include,  to  the  extent  possible,  the 
following:  Complete  chemical  and 
physical  analysis  of  the  hazardous  soil, 
treated  soils,  treatment  residuals,  and 
any  other  materials  separated  from  the 
hazardous  soil;  technical  descriptions  of 
the  treatment  or  recovery  process, 
including  design  and  operating 
parameters;  and  information  on  the 
quality  control/quality  assurance  (QA/ 
QC)  procedures  utilized  for  sampling, 
analyzing,  and  operating  the  technology. 

EPA  developed  "Quality  Assurance 
Project  Plan  (QAPP)  for  Characterization 
Sampling  and  Treatment  Tests 
Conducted  for  the  Hazardous  Soil  and 
Debris  (CS&D)  Program"  that  describes 
the  data  quality  objectives  of  the 
hazardous  soil  and  debris  program  and 


provides  the  following:  Detailed 
protocols  for  field  sampling  and 
measurement;  a  list  of  hazardous  soil 
and  debris  constituents;  procedures  for 
sample  custody  and  transportation;  and 
additional  QAVQC  procedures  for 
sampling  and  analysis.  This  document 
is  available  in  the  docket.  Those 
intending  to  submit  additional  data  to 
EPA  are  urged  to  consult  the  QAPP  and 
communicate  with  EPA  to  confirm  that 
the  data  meets  EPA's  QA/QC  objectives. 

EPA  prefers  pilot  and  full  scale  data 
over  bench  scale  data.  The  Agency 
considered  treatment  test  scale  to  be 
associated  closely  with  the  quantity  of 
material  used  in  the  individual 
treatment  tests  that  provided  treatment 
data.  When  entering  data  into  EPA's 
database,  scale  was  entered  as  indicated 
by  the  data  and  accompanying 
documents.  When  the  data  reference  did 
not  provide  scale  information,  the  scale 
was  assigned  by  EPA  according  to  the 
quantity  of  soil  treated.  Generally,  if  less 
than  1  kg  was  treated,  the  test  was 
categorized  as  bench-scale.  If  more  than 
1  kg.  but  less  than  1,000  kg  was  treated, 
the  test  was  categorized  as  pilot-scale. 
Cases  where  treatment  involved  more 
than  1.000  kg,  the  tests  were  categorized 
as  full-scale.  EPA  requests  comments  on 
these  quantity  specific  categories. 

Alternative  methods  for  defining  the 
scale  of  the  treatment  test  will  also  be 
considered.  One  proposal  considers  the 
intent  of  the  test.  For  example,  bench- 
scale  tests  are  designed  to  determine 
whether  alternative  technologies  can 
achieve  established  performance 
criteria.  Whereas  the  intent  of  a  pilot- 
scale  study  is  to  provide  detailed  cost, 
design,  and  performance  data.  Thus, 
data  collected  from  a  pilot-scale  study 
should  yield  accurate  scale-up 
information.  Full-scale  operations  are 
designed  to  achieve  remediation  of  the 
site  and  are  not  considered  studies.  The 
Agency  requests  comment  on  this 
alternate  definition  of  scale,  and  on 
other  potential  definitions  or 
applications  of  treatment  test  scale. 

In  addition.  EPA  continues  to  solicit 
information  on  the  costs  associated  with 
treatment  or  recovery  technologies  for 
hazardous  soil  in  order  to  prepare  a 
revised  regulatory  impact  analysis.  Of 
interest  are  technical  reports  that 
include  costs  or  estimates  of  costs  for 
set-up  and  operation  of  the  treatment 
technology.  These  reports  should 
include  the  appropriate  information  on 
treatment  efficiencies  and  applicability 
to  various  soil  types,  including  all  the 
technical  information  discussed  in  the 
preceding  paragraphs. 


I         I 
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F.  Sampling  and  Analysis  Protocols — 
Grab  vs.  Composite  Samples 

Where  performance  data  were  based 
on  the  analysis  of  composite  and  grab 
samples,  the  Agency  established 
treatment  standards  based  on  the 
analysis  of  grab  samples.  Grab  samples 
normally  reflect  maximum  process 
variability,  and  thus  would  reasonably 
characterize  the  range  of  treatment 
system  performance.  Basing  treatment 
standards  on  grab  samples  (and 
enforcing  on  that  basis]  is.  of  course, 
permissible.  Third  Third  Case,  976  F.2d 
at  34. 

In  cases  where  only  composite  data 
exist,  the  Agency  considers  the  QA/QC 
of  the  data,  the  inherent  efficiency  of  the 
process  design,  and  the  level  of 
performance  achieved.  The  Agency  may 
then  choose  to  use  this  composite  data 
to  develop  treatment  standards.  Where 
these  data  were  used  to  establish 
treatment  standards,  the  treatment 
standards  were  identified  as  based  on 
analysis  of  composite  samples. 
Enforcement  of  that  standard  thus 
would  also  be  based  on  composite 
samples. 

G.  Relationship  to  Other  Regulations 
and  Programs 

1.  RCRA  Land  Disposal  Restrictions 
Program 

a.  Existing  LDP  treatment  standards. 
The  Agency  has  promulgated  land 
disposal  restriction  treatment  standards 
for  all  hazardous  waste  that  were  listed 
or  identified  in  part  261  before  the 
enactment  of  HSWA.  Soil  contaminated 
.  with  a  hazardous  waste  that  is  subject 
to  a  treatment  standard  is  also  subject  to 
that  treatment  standard.  There  is  a 
question  as  to  whether  treatment 
standards  applicable  to  "as  generated" 
hazardous  waste  are  also  appropriate  for 
hazardous  soil.  The  Agency  is  also 
concerned  that  treatment  technologies 
considered  BOAT  for  the  actual  waste 
may  not  be  able  to  achieve  the  waste 
treatment  standards  in  soil.  The  Agency 
believes  that  soil  may  be  more  difficult 
to  treat  than  waste  because  of  factors 
such  as:  (1)  Contamination  from 
multiple  wastes  results  in  complex 
treatment  and  analysis  matrices;  and,  (2) 
varying  soil  types,  such  as  easy-to-treat 
sandy  soil,  difficult-to-treat  clays,  and 
soils  with  high  content  of  organic 
matter.  To  address  these  concerns,  the 
Agency  developed  the  soil  treatment 
database  to  establish  treatment 
standards  that  would  be  appropriate  for 
hazardous  soil.  Thus,  when  today's 
proposed  soil  treatment  standards  are 
promulgated,  hazardous  soil  will 
become  subject  to  those  standards  in 


lieu  of  the  treatnent  standards  for  the 
RCRA  wastes  ojntaminating  the  soil. 

b.  Soil  contaminated  with  newly  listed 
wastes  which  hive  final  treatment 
standards.  EPA  recently  promulgated 
treatment  standards  for  "newly-listed" 
(i.e..  listed  sine?  enactment  of  HSWA  in 
1984)  hazardous  wastes  in  the  Phase  I 
final  rule  (August  18. 1992)  including: 
F037-F038,  Kl  37-KllO.  Kill.  K112. 
K117.  K118.  K123,  K124,  K125.  K126. 
K131.  K132,  K136.  U328.  U353.  and 
U359.  The  Agency  chose  not  to  apply 
the  treatment  standards  for  these  wastes 
to  hazardous  scil  contaminated  with 
these  wastes.  Consequently,  we  are 
proposing  today  to  subject  soil 
contaminated  with  these  newly  listed 
wastes  to  the  scil  treatment  standards. 

c.  So/7  contaminated  with  newly  listed 
and  identified  vastes  which  have 
proposed  treatment  standards.  In  a 
separate  section  of  this  proposed  rule, 
the  Agency  is  proposing  treatment 
standards  for  additional  newly  listed 
and  identified  hazardous  wastes, 
including  thost  that  exhibit  the  toxicity 
characteristic  firorganics.  The 
proposed  hazardous  soil  treatment 
standards,  when  final,  would  apply  to 
soils  contaminated  with  those  newly 
listed  or  identi  led  hazardous  wastes. 

2.  RCRA  Corre<1ive  Action 

Treatment  st  indards  proposed  in  this 
rule  would,  when  finalized,  apply  to  all 
RCRA  hazardous  soil  (i.e..  soil 
contaminated  with  a  listed  waste  or 
exhibiting  a  hazardous  characteristic.) 
For  example,  soil  treatment  standards 
promulgated  u  ider  this  rule  would 
apply  to  corrective  action  at  RCRA- 
permitted  facil  ties  or  interim  status 
facilities,  wher  remediation  of 
hazardous  soil  involves  excavation  and 
land  disposal  cr  placement  of  such  soil. 
However,  the  Corrective  Action 
Management  Units  and  Temporary 
Units  Final  Ruie  (58  FR  8656)  creates  a 
remediation  unit,  called  a  corrective 
action  management  unit  (CAMU), 
within  which  management  of 
remediation  wastes  would  not 
constitute  land  disposal  or  placement. 
(See  58  FR  8659).  Remediation  waste 
includes  soils  containing  listed 
hazardous  wases  or  which  themselves 
exhibit  a  hazardous  waste  characteristic, 
that  are  managed  for  the  purpose  of 
implementing  corrective  action 
requirements  under  §  264. ICl  and 
RCRA  section  :5008(h).  (See  58  FR  8683). 
Therefore,  mar  agement  of  remediation 
wastes  within  a  CAMU  designated 
according  to  the  criteria  in  §  264.552 
would  not  reqi  ire  the  application  of 
LDRs.  including  today's  soil  treatment 
standards. 


3.  Voluntary  RCRA  Cleanups 

The  proposed  hazardous  soil 
treatment  standards,  when  final,  would 
apply  to  all  RCRA  hazardous  waste  land 
disposed.  Therefore,  hazardous  soil 
generated  during  the  course  of  a 
voluntary  cleanup  would  be  subject  to 
the  hazardous  soil  treatment  standards. 

The  Agency  is  concerned  that  the 
existing  treatment  standards  that  apply 
to  hazardous  waste  (and  soil  containing 
hazardous  waste)  may  pose  a 
disincentive  to  voluntary  cleanups.  The 
soil  treatment  standards  proposed  today 
should  begin  to  alleviate  the 
impediments  to  voluntary  cleanups.  In 
general,  the  treatment  standards 
proposed  in  today's  rule  regarding 
hazardous  soil  are  higher  than  the 
existing  treatment  standards,  and  are 
intended  to  allow  fiexibility  in 
determining  what  treatment 
technologies  to  utilize.  EPA  requests 
comment  regarding  the  proposed  soil 
treatment  standard  options  and  the 
effect  the  approaches,  if  promulgated, 
may  have  on  voluntary  cleanups. 

4.  Phase  I  LDR  Rule:  Hazardous  Debris 

On  August  18. 1992.  the  Agency 
published  the  Phase  I  LDR  rule;  among 
other  things,  this  rule  set  technology- 
based  treatment  standards  for  hazardous 
waste-contaminated  debris.  In  summary, 
to  meet  the  land  disposal  restrictions, 
hazardous  waste-contaminated  debris 
must  be  treated  to  the  existing 
standards,  or  alternatively  by  specified 
technologies  (i.e.  treatment  methods) 
based  on  the  type  of  debris  and  the  type 
of  contaminants  present.  If  this 
treatment  is  performed  with  a  specified 
destruction  or  extraction  technology,  the 
treated  debris  would  no  longer  be 
considered  contaminated  nor  is  it  a 
hazardous  waste  (provided  it  also  does 
not  exhibit  a  hazardous  characteristic), 
and  thus  is  no  longer  subject  to  RCRA 
subtitle  C  regulation.  For  a  further 
discussion,  refer  to  the  final  rule  (57  FR 
37194,  August  18. 1992). 

Debris  is  defined  as  a  solid  material 
(man-made  objects  or  environmental 
media)  intended  for  disposal  that:  (1) 
Has  been  originally  manufactured  or 
processed,  except  for  solids  that  are 
listed  wastes  or  can  be  identified  as 
being  residues  from  treatment  of  wastes 
and/or  wastewaters,  or  air  pollution 
control  devices;  or  (2)  is  plant  or  animal 
matter;  or  (3)  is  natural  geologic  material 
exceeding  a  60  mm  sieve  size  including 
gravel,  cobbles,  and  boulders  (sizes  as 
classified  by  the  U.S.  Soil  Conservation 
Service),  or  is  primarily  debris  mixed 
with  soil,  liquid,  sludge,  or  other  solid 
waste  materials.  The  "primarily" 
determination  is  based  on  the  volume  of 
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soil  and  debris  in  the  loader  bucket  as 
excavated.  Separation  is  not  required. 
However,  the  generator  may  use 
screening  (or  other  separation 
techniques)  to  separate  the  soil  from  60 
mm  and  larger  gravel  and  man-made 
objects. 

It  is  clear  horn  the  definition  of  debris 
that  there  will  be  an  overlap  with  the 
proposed  hazardous  soil  requirements. 
The  Agency  is  foliowong  the  precedent 
set  in  the  hazardous  detKis  rule:  In  the 
event  of  mixtures  of  soil  and  debris  that 
are  not  readily  separable,  the  Agency 
has  decided  that  the  primary  category  of 
a  mixture  (i.e.,  soil  or  debris)  based  on 
visual  inspection  will  determine  how 
that  mixture  will  be  regulated. 

5.  CERCLA  as  amended  by  SARA 

This  section  discusses  the 
relationship  between  the  proposed 
treatment  standards  for  hazardous  soil 
and  the  Agency's  response  actions 
implemented  under  CERCLA 
(Superfund).  We  discuss  here  the 
current  applicability  of  the  LDR 
program  to  the  Superfund  program  as 
well  as  the  impact  of  today's  proposed 
soil  LOR  treatment  standards  on  the 
Superfund  program.  In  this  section,  we 
discuss  the  difference  between 
applicable  LDR  requirements  and  the 
Superfund  program's  use  of  "relevant 
and  appropriate"  requirements  of  other 
environmental  laws  to  remediate 
hazardous  soil. 

The  Superfund  program's  efforts  to 
remediate  hazardous  soil  fall  into  three 
categories:  (1)  Where  LDR  requirements 
are  applicable:  (2)  where  LDR 
requirements  are  found  to  be  relevant 
and  appropriate  under  the 
circumstances  of  the  release;  and  (3) 
where  LDR  requirements  are  neither 
applicable  nor  relevant  and  appropriate. 
When  hazardous  soil  is  excavated, 
treated  in  another  unit,  and  replaced  on 
the  land,  or  excavated  and  disposed  in 
a  unit  outside  of  the  area  of 
contamination  (AOC).  the  LDR 
regulations  are  either  applicable 
requirements  or  they  may  be  found  to  be 
relevant  and  appropriate  requirements 
under  the  circumstances  of  the  release. 
When  hazardous  soil  is  not  excavated 
and  placed  into  another  unit  as  part  of 
a  Superfund  response  action  (e.g., 
consolidation  within  the  AOC.  in-situ 
treatment,  or  no  treatment),  the  LOR 
treatment  standards  do  not  apply 
because  there  has  been  no  "land 
disposal"  of  a  hazardous  waste  (RCRA 
Section  3004(k).  55  FR  8759-60  (March 
8, 1990).)  Today's  proposal  would  not 
change  this. 

If  the  hazardous  soil  is  contaminated 
with  a  listed  hazardous  waste  or  if  it 
fails  a  RCRA  characteristic  test,  the  LDR 


regulations  are  applicable  to  the 
hazardous  soil  (see,  e.g.  RCRA  section 
3004  (d)(3),(e)(3):  also  see  Superfund 
LDR  Guide  #5,  Direriive  9347.3-06FS. 
July  1989.)  In  cases  where  there  is  no 
known  evidence  that  the  soil  is 
contaminated  %vith  a  prohibited  listed 
hazardous  waste  and  thus  the  LDRs  are 
not  legally  applicable,  but  the  soil  is 
contaminated  with  substances  known  to 
be  constituents  of  a  particular  listed 
waste.  EPA  evaluates  the  soil  to 
determine  whether  the  LEW?  treatment 
standards  are  relevant  and  appropriate. 
See  NCP,  40  CFR  300.400  (g>(2); 
Superfund  LDR  Guide  #7,  Directive 
9347.3-08F'S,  December  1989. 

In  determining  the  potential  relevance 
and  appropriateness  of  the  LDR 
treatment  standards  in  a  particular 
response  action  under  the  SuperfuiKi 
program,  EPA  makes  the  following 
comparisons,  among  others,  where 
pertinent:  (1)  The  actions  or  activities 
regulated  by  the  requirement  as 
compared  to  the  remedial  action 
contemplated:  (2)  the  purpose  of  the 
requirement  and  the  purpose  of  the 
CERCLA  action;  (3)  the  substances 
regulated  by  the  requirement  and  the 
substances  found  at  the  CERCLA  site: 
and  (4)  the  medium  regulated  or 
affected  by  the  requirement  and  the 
medium  contaminated  or  affected  at  the 
CERCLA  site  (NCP.  40  CFR  300.400 
(g)(2). 

Currently,  as  set  out  in  the  preamble 
to  the  NCP,  there  is  an  established 
presumption  that  the  existing  BOAT 
treatment  standards  are  inappropriate 
for  hazardous  soil  and  debris,  55  FR 
8759.62,  and  thus  under  RCRA 
regulations  at  40  CFR  268.44(h),  a 
treatability  variance  is  generally 
appropriate  (unless  the  presumption  is 
rebutted).  Accordingly,  much  of  the 
hazardous  soil  from  CERCLA  actions 
now  excavated  and  disposed  of  is 
treated  to  meet  site  specific  treatability 
variance  standards.  (EPA  has  prepared 
guidance  documents  as  an  aid  to 
implementation  of  treatability 
variances.)  See  Superfund  LDR  Guide 
#6a.  Directive  9347.a-06FS.  September 
1990.  or  Superfund  LDR  Guide  «6b. 
Directive  9347.3-07FS.  December  1989. 
Given  that  today's  proposed  treatment 
standards  for  hazardous  soil  are  based 
on  actual  soil  treatability  data  ht>m 
technologies  other  than  iixuneration. 
including  a  number  of  innovative 
technologies,  the  Agency  anticipates 
that  there  will  be  less  need  to  invoke  the 
variance  process  when  soil  treatment 
standards  become  effective.  We  note, 
however,  that  today's  proposed  soil 
treatment  standards  would  retain  the 
treatability  variance  procedures  of  40 
CFR  268.44. 


6.  Soil  Contaminated  by  Underground 
Storage  Tanks 

Petroleum  contaminated  soil  removed 
during  remediation  of  releases  from  a 
RCRA  Subtitle  I  underground  storage 
tank  (UST)  generally  are  not  subject  to 
the  LDR  soil  treatment  standards.  These 
soils  would  generally  only  be  defined  as 
hazardous  because  of  the  toxicity 
characteristic  (TC).  Such  petroleum 
contaminated  soil  that  fails  the  TC  for 
one  or  more  of  the  newly  identified 
organic  wastes  (D018-D043)  has  been 
temporarily  deferred  from  regulation  as 
a  hazardous  waste  (55  FR  26986).  In 
addition,  the  Agency  has  recently 
proposed  to  permanently  exempt  UST 
petroleum-contaminated  soils  from  the 
TC  rule  (58  FR  8504).  However,  should 
a  Subtitle  I  petroleum  contaminated  soil 
fail  the  TC  using  the  superseded 
Extraction  Procedure  (EP)  for  toxicity 
characteristics  DOOl  through  O017  (the 
original  EP  toxicity  characteristics), 
ignitability  (D001),corrosivity  (D002). 
and  reactivity  (D003),  the  soil  would  not 
be  subject  to  the  deferral  and  would  be 
subject  to  all  applicable  RCRA  land 
disposal  restriction  requirements. 

It  is  notable  that  there  is  a  pending 
lawsuit  challenging  this  deferral. 
Fending  the  resuhs  of  the  litigation, 
these  TC  soils  may  become  subject  to 
today's  proposed  soil  treatment 
standards  when  finalized. 

Finally,  the  Agency  reminds  the 
regulated  community  that  any  soil 
contaminated  by  a  release  from  a 
hazardous  substance  UST  (Subtitle  I)  as 
well  as  from  all  n(xi-Subtitle  I  USTs 
(including  petroleum  tanks)  will 
continue  to  be  subject  to  applicable 
RCRA  hazardous  waste  requirements, 
including  the  existing  land  disposal 
restrictions  and  the  hazardous  soil 
treatment  standards,  when  promulgated. 

7.  Other  Petroleum  Contaminated  Soil 

In  response  to  petitions  from  several 
states,  the  Agency  has  recently  proposed 
to  temporarily  suspend  from  regulation 
as  hazardous  waste  petroleum 
contaminated  soils  from  sources  other 
than  Subtitle  I  USTs,  such  as  above- 
ground  tanks  and  pipehnes.  Such  a 
deferral  has  only  been  proposed, 
however:  until  it  is  finalized,  these  soils 
would  continue  to  be  subject  to  the 
applicable  RCRA  hazardous  waste 
regulations,  including  the  existing  and 
future  land  disposal  restrictions.  See  57 
FR  61542. 

8.  Radioactive  Mixed  Wastes 

a.  Definition  of  mixed  wastes. 
Radioactive  mixed  wastes  are  those 
wastes  that  satisfy  the  definition  of 
radioactive  waste  subject  to  the  Atomic 
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Energy  Act  (AEA)  that  also  contain  a 
waste  that  is  either  listed  as  a  hazardous 
waste  in  subpart  D  of  40  CFR  part  261, 
or  that  exhibits  any  of  the  hazardous 
waste  characteristics  identified  in 
subpart  C  of  40  CFR  part  261.  On  July 
3. 1986  (51  FR  4504).  EPA  determined 
that  the  hazardous  portions  of  mixed 
wastes  are  subject  to  the  RCRA 
regulations. 

The  majority  of  mixed  wastes  can  be 
divided  into  three  categories  based  on 
the  radioactive  component  of  the  waste: 
(1)  Low-level  wastes,  (2)  transuranic 
(TRU)  wastes,  and  (3)  high-level  wastes. 
Low-level  wastes  include  radioactive 
waste  that  are  not  classified  as  spent 
fuel  from  commercial  nuclear  power 
plants,  or  that  is  not  defense  high-level 
radioactive  waste  from  weapons 
production.  TRU  wastes  are  those  waste 
containing  elements  with  atomic 
numbers  greater  than  92,  the  atomic 
number  of  uranium.  High-level 
radioactive  wastes  are  defined  as  spent 
fuel  from  commercial  nuclear  power 
plants,  and  wastes  from  weapons 
production. 

b.  RCRA  requirements.  In  the  final 
rule  for  the  Third  Third  wastes,  EPA 
promulgated  treatment  standards  for 
four  treatability  groups  of  mixed  waste: 
(1)  Specific  high-level  wastes.  (2)  D008 
radioactive  lead  solids.  (3)  mixed  waste 
containing  elemental  mercury,  and  (4) 
mercury  containing  hydraulic  fluid 
contaminated  with  radioactive 
materials.  The  Agency  further  asserted 
that  "all  promulgated  treatment 
standards  for  RQIA  listed  and 
characteristic  wastes  apply  to  the  RCRA 
hazardous  portion  of  mixed  radioactive 
(high-level.  TRU  and  low-level)  wastes 
unless  EPA  has  specifically  established 
a  treatability  group  for  that  specific 
category  of  mixed  waste." 

The  Agency  is  today  proposing  to 
subject  mixed  radioactive  hazardous 
soil  to  the  proposed  treatment  standards 
for  hazardous  soil  (in  addition  to  any 
regulation  of  that  material  under  AEA), 
rather  than  to  the  treatment  standards 
for  the  contaminating  waste.  This 
includes  soil  contaminated  with  mixed 
waste  for  which  special  treatability 
groups  have  been  established. 
Therefore,  this  soil  would  be  subject  to 
the  proposed  soil  standards  rather  than 
to  the  specified  treatability  group 
standards.  The  Agency  solicits 
comments  on  this  approach. 

9.  Special  Provisions  for  Soil  Containing 
Asbestos 

Asbestos  is  a  naturally  occurring 
family  of  fibrous  mineral  substances. 
The  typical  size  range  of  asbestos  fibers 
is  0.1  to  10  micrometers  in  length, 
which  is  not  generally  visible  to  the 


human  eye.  When  disturbed ,  asbestos 
fibers  may  become  suspended  in  the  air 
for  many  hours,  thus  increasing  the 
extent  of  asbesi  os  exposure  '^or 
individuals  wi^iiin  the  area.  EPA  and 
the  Occupatioral  Safety  anc  Health 
Administratior  (OSHA)  ha\  e  major 
responsibility  for  the  regula'ory  control 
of  exposure  to  asbestos.  EPA  controls 
emissions  of  asbestos  to  the  ambient  air 
under  section  :  12  of  the  Clean  Air  Act, 
through  the  National  Emission 
Standards  for  Hazardous  Air  Pollutants 
(NESHAPS)  program. 

The  Agency  believes  that  special 
provisions  might  be  needed  for 
regulation  of  hizardous  soil  that 
contains  asbes'os.  The  Agency 
specifically  reC;Uests  comment  on  the 
need  for  such  provisions,  and  on  what 
special  provisions  might  be  needed.  One 
option  the  Agency  is  considering  for 
disposal  of  hazardous  soil  containing 
asbestos  is  to  collect  and  seal  asbestos 
containing  soil  in  leak-tigh  containers 
(as  described  in  the  NESHAP 
requirements),  followed  by 
macroencapsulation  and  disposal  in  a 
Subtitle  C  lane  fill.  This  option  would  be 
in  lieu  of  treating  the  soil  hy  destroying 
or  removing  the  contaminants  subject  to 
treatment. 

H.  Related  EPA  Activities  on 
Contaminated  Media 

1.  Contaminated  Media  Cluster 

The  Agency  has  undertaken  an 
initiative  designed  to  improve  the 
overall  quality  of  its  regulatory  decision- 
making by  looking  at  groups  or 
"clusters"  of  regulations  in  order  to 
develop  more  ntegrated  approaches  to 
various  environmental  problems.  One  of 
these  "clusters"  is  contaminated  media, 
which  includes  hazardous  soil.  The  goal 
of  the  Contaminated  Media  Cluster 
project  is  to  develop  a  set  of  overarching 
principles  to  g-aide  the  Agency's 
approach  to  policies  and  regulations 
dealing  with  nimediation. 

The  Agency  has  gathered  preliminary 
information  on  the  quantities  and  types 
of  media  need  ng  remediation,  the  types 
of  risks  they  represent,  the  current 
statutory  and  regulatory  f-amework,  the 
elements  of  an  effective  cleanup 
process,  and  the  costs  and  benefits  of 
cleanup.  As  peirt  of  this  effort,  the 
Agency  sponsored  a  forum  in  January 
1992  with  participants  from  industry, 
trade  associatians,  and  congressional 
staff,  as  well  as  a  series  of  meetings  for 
regional  and  sate  participants.  The 
purpose  of  the  forum  and  meetings  was 
to  discuss  the  ssues  involved  in 
remediating  cc^ntaminated  media.  This 
LDR  proposed  rule  is  consistent  with 
the  efforts  of  the  Contaminated  Media 


Cluster  project.  The  LDR  program  will 
continue  to  consider  the  goals  and 
principles  of  the  Cluster  as  they  are 
further  developed. 

2.  Weathered  Sludges 

EPA  believes  that  weathered  sludges 
may  constitute  a  new  category  of 
contaminated  media,  or  at  least  a 
different  treatability  group.  EPA 
currently  is  attempting  to  assess  the 
definition  of  weathered  sludges,  the 
comparison  of  these  sludges  to  newly 
generated  sludges,  methods  available  to 
treat  these  sludges,  and  the  relationship 
of  these  sludges  to  sediments.  EPA  is 
requesting  data  or  comments  on  any  of 
the  above  areas  to  consider  in 
developing  a  research  program  which 
may  lead  to  an  amendment  of  the  LDR 
treatment  standards  that  are  currently 
applicable  to  weathered  sludges. 

3.  EPA  Lead  Strategy 

In  the  case  of  hazardous  soil 
contaminated  with  lead.  EPA  seeks  to 
integrate  the  present  rulemaking  effort 
with  the  Agency's  Lead  Strategy,  which 
was  issued  on  February  21, 1991.  This 
strategy  presents  a  coordinated 
approach  addressing  the  significant 
health  and  environmental  problems 
resulting  from  lead  pollution.  Lead  is  a 
multimedia  pollutant  with  significant 
toxic  concerns:  accordingly,  EPA  plans 
to  address  lead  contamination  by 
coordinating  its  authorities  across 
programs.  EPA  solicits  comments  on  the 
option  of  setting  a  total  lead  standard 
(versus  the  proposed  leachate  standard), 
consistent  with  the  goal  of  the  lead 
strategy.  Copies  of  the  Lead  Strategy  can 
be  obtained  by  calling  the  TSCA  Hotline 
at  1-800-835-6700. 

4.  Bioremediation 

As  a  follow-up  to  the  Administrator's 
Bioremediation  Summit  held  in 
February,  1990,  EPA  explicitly  is 
soliciting  treatment  data  on  biological 
technologies  to  aid  in  the  development 
of  treatment  standards  for  hazardous 
soil.  EPA  is  aware  of  the  impact  of  all 
LDR  rulemakings  on  the  development 
and  application  of  innovative  treatment 
technologies.  This  notice  affirms  EPA's 
interest  in  gathering  private  sector  data 
for  consideration  in  setting  treatment 
standards. 

Vm.  Compliance  Monitoring  and 
Notification 

A.  Compliance  Monitoring 

In  the  May  24, 1993  interim  final  rule 
(58  FR  29872),  the  Agency  adopted  the 
same  approach  for  monitoring 
underlying  hazardous  constituents  that 
it  had  used  previously  (in  the  Third 
Third  rule  at  55  FR  22620,  22621)  for 
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multi-sourre  l«achafe  (F039.)Thal 
approach  allowed  generators  and 
facilities  that  tn»naffi  ignitable  or 
corrosive  wastes  to  nwjnilor  for 
underlying  hazardous  constituents 
"reasonably  expe<1ed  to  be  present." 
Generators  could  base  this 
determination  on  their  knowledge  of  the 
raw  materials  they  use.  the  process  they 
operate,  and  the  potential  reaction 
products  of  the  process,  or  upon  the 
results  of  a  one-time  analysis  for  the 
entire  list  of  constituents  subject  to 
treatment.  Treaters  and  disposers  must 
perform  some  testing  to  demonstrate 
compliance  with  the  standards.  58  FR 
29874-875. 

In  adopting  these  requirements,  the 
Agency  noted  that  they  might  be 
modified  in  the  future,  and  that  there 
are  certain  potential  deficiencies  in  the 
process,  in  particular,  the  lack  of  a 
federal  requirement  to  notify  the  subtitle 
D  treatment  (if  any  are  actually  treating 
decharacterized  prohibited  wastes)  and 
disposal  facilities  (see  further 
discussion  at  preamble  section  B.3 
below,  and  in  the  interim  final  rule  (58 
FR  29874.  May  24. 1990)).  The  Agency 
is  further  concerned  that  generators  may 
not  be  able  to  adequately  d«^ermine  the 
underlying  hazardous  constituents 
present  in  characteristic  wastes,  or  to 
determine,  without  testing,  whether 
these  constituents  are  present  at  levels 
below  the  treatment  standards.  (In  the 
case  of  listed  w3.stes,  which  are 
relatively  uniform  as  to  waste 
composition,  EPA  has  iderrtified  all  the 
potential  hazardous  constituents  that 
could  be  in  the  waste  and  specified 
those  that  must  be  treated.  EP.^  is 
unable  to  make  such  a  general  finding 
for  characteristic  wastes,  because  they 
vary  to  a  great  degree.  Hence,  the  use  of 
generator  knowledf^e  or  sampling  and 
analv-sis  is  necessary  for  determining  the 
presence  and  levels  of  underlying 
hazardous  constituents  hi  characteristic 
wastes,  although  the  Agency  may  be 
able  to  develop  such  information  as 
guidanc*  for  specific  ts-pes  of 
characteristic  virastes.) 

The  Agency  solicits  comment  on 
whether  generators  should  be  required 
to  do  some  testing  of  characteristic 
wastes  to  determine  what  hazardous 
constituents  are  present  and  whether 
they  meet  treatment  standards. 
AUemalively.  the  Agency  could  require 
generators  to  certify  what  underlying 
hazardous  constituents  are  in  the  waste 
and  whether  they  meet  treatment 
standards,  in  a  manner  similar  to  the 
existing  certification  requirement  for 
generators  of  wastes  that  meet  the 
treatment  standards  as  generated  (see  40 
CFR  268.7(a)(2)(ii)).  While  a  testing 
requirement  would  ensure  that  there  is 


data  for  each  waste,  it  could  pose  an 
unneces-sary  burden  when  generator 
knowledf^  would  suffice. 

If  such  testing  were  required,  an  issue 
would  exist  as  to  frequency  of  testing 
and  how  this  could  be  determined 
without  the  type  of  interaction  thai 
occurs  for  facilities  developing  waste 
analysis  plans  as  part  of  the  permiltinf; 
process.  One  possible  option  is  to 
develop  some  type  of  self-implementing 
waste  analysis  plan  analogous  to  that 
required  for  generators  who  treat  their 
prohibited  wastes  in  90-day  tanks  and 
containers.  See  §268. 7(b)(4). 

The  Agency  also  solicits  comment, 
however,  whether  such  a  testing 
requirement  is  neces.sary  ba.sed  on  the 
following  analysis  of  the  existing  rules. 
If  a  generator  does  no  treatment  of 
characteristic  wastes,  the  wastes  must 
be  sent  to  subtitle  C  treatment  facihties 
before  disposal  (since  the  wastes  wilt 
still  exhibit  a  characteristic).  In  this 
case,  the  wastes  will  be  accompanied  by 
the  §  268.7(a)  notice  and  certification 
telling  the  treater  what  the  treatment 
standard  for  the  waste  is,  including 
identification  of  the  underlying 
hazardous  con.stituents  requinng 
treatment.  Although  this  determination 
need  not  be  based  on  testing,  the 
treatment  facility  must  do  some  actual 
testing  to  determine  whether  the  treated 
waste  meets  the  treatment  standards,  the 
frequency  of  testing  to  be  determined  by 
the  treatment  facility's  waste  analysis 
plan.  §  268.7{b)(l)-(3)  and  58  FR  29874. 
The  treater  would  then  send  a 
notification  form  to  the  EPA  Region  or 
authorized  state  pursuant  to  §  268  9. 
If  a  generator  cfoes  some  treatment, 
such  as  removing  the  characteristic  but 
not  treating  for  underlying  hazardous 
constituents,  then  it  would  be  a  subtitle 
C  treater  and  would  be  required  to 
conduct  some  analysis  of  the  waste,  as 
just  explained.  If  treatment  is  conducted 
in  units  not  requiring  permits,  the 
generator  must  prepare  a  waste  analysis 
plan  "based  on  a  detailed  chemical  and 
physical  analysis  of  a  representative 
sampie  of  the  prohibited  waste(s)". 
§  268.7(b)(4)(i).  Consequently,  such  a 
generator  is  already  required  to  conduct 
some  waste  analysis. 

EPA  consequently  solicits  comment 
as  to  the  appropriateness  of  a  further  (or 
perhaps,  more  explicit]  requirement  of 
generator  testing. 

B.  LDR  Notification 

1.  Constituents  To  Be  Included  on  the 
LDR  Notification 

EPA  solicited  comment  on  how  to 
limit  the  constituents  subject  to 
treatment  to  be  monitored  in  TC  wastes 
and  hazardous  soil  (and  thus,  the  ones 


re<iuired  to  be  reported  on  the  IDR 
notification)  (see  sertion  VTII.A). 
Commenfers  on  this  issue  when  it  was 
raised  in  regard  to  ignitable  and 
corrosive  characteristic  wastes  in  the 
Supplemental  Information  Report 
prepared  for  the  Notice  of  Data 
Availability  on  the  Thirti  Third  Case 
generally  said  that  the  regulated 
community  should  only  be  required  to 
address  those  constituents  which  are  in 
the  characieristic  wastes  as  generated, 
prior  to  any  subsequent  mixing  with 
other  wastes,  and  the  generators  should 
monitor  only  for  those  hazardous 
constituents  reasonably  expected  to  be 
present  in  the  characteristic  waste.  This 
is  the  approach  being  proposed  in  this 
rule.  The  determination  of  which 
constituents  subject  to  treatment  are  in 
the  waste  may  be  made  based  on  a  one- 
time analysis  of  the  waste  to  determine 
which  of  the  constituents  subject  to 
treatment  are  present,  or  it  may  be  made 
based  on  knowledge  of  what 
constituents  are  reasonably  expected  to 
be  present  in  the  waste.  Supporting 
documentation  for  the  determination 
should  be  kept  in  the  generator's  on-site 
files  for  five  years.  (See  §  268.7(aK7).) 
This  approach  for  determining  which 
constituents  are  present  in  the  waste  is 
not  necessarily  the  approach  that  will  be 
taken  in  future  rulemakings. 

2.  Management  in  Subtitle  C-Regulated 

Facilities 

The  Agency  has  information  that 
many  of  the  TC  wastes  that  are  not 
managed  in  CWA  or  SDWA  systems  are 
being  treated  in  hazardous  waste 
management  units  (primarily 
incinerators)  subject  to  RCRA  subtitle  C. 
Hazardous  soil  contaminated  with  listed 
hazardous  wastes  and,  perhaps,  some 
characteristic  wastes,  will  otientimcs  be 
treated  in  a  subtitle  C  unit.  In  such  a 
case,  the  notification,  rj?rtification.  and 
recordkeeping  requirements  set  oot  in 
40  CFR  268.7  apply.  This  means, 
generally,  that  a  notification  would  be 
prepared  for  each  waste  shipment  sent 
from  the  generator  to  tlie  treatment 
facility,  in  the  same  manner  that  such 
paperwork  follows  a  listed  waste  from 
"cradle  to  grave." 

For  TC  wastes  and  characteristic 
hazardous  soils,  once  the  waste  is  no 
longer  hazardous,  however,  the  only 
further  recordkeeping  and 
documentation  required  is  set  out  in  40 
CFR  268.9.  Section  268.9  requires  that 
the  generator/treeter  (including 
generators  who  treat,  see  51  FR  at 
40598,  November  7. 1986)  prepare  a 
one-time  notification  which  is  sent  to 
the  EPA  Region  or  authorized  state  and 
also  kept  in  the  generator  or  treater's 
files.  The  notification  must  include  the 
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name  and  address  of  the  subtitle  D 
facility  receiving  a  waste  shipment,  a 

description  of  the  waste  initially 
generated,  and  the  treatment  standard  to 
which  the  waste  is  subject  (see 
§  268.9(d),  as  amended  at  57  FR  37271 
(August  18. 1992)).  For  TC  wastes  and 
hazardous  soils,  these  would  be 
universal  treatment  standards.  These 
treaters  must  certify  that  they  are 
familiar  with  the  treatment  process  used 
at  their  facility  and  that  the  process  can 
successfully  treat  the  waste  to  meet  the 
treatment  standards  without 
impermissible  dilution.  See 
§  268.7(b)(5),  which  applies  to  persons 
who  treat  formerly  characteristic  wastes 
(see  §  268.9(d)(2)).  The  Agency  believes 
that,  normally,  at  least  some  waste 
analysis  is  needed  to  make  a  good  faith 
showing  for  meeting  the  treatment 
standards,  given  the  number  of 
hazardous  constituents  that  could  be 
covered  by  those  standards. 

It  is  important  to  state  that  in  addition 
to  other  waste  codes  that  are  currently 
required  to  be  included  on  notifications 
under  §  268.7,  generators  of  TC  wastes 
that  are  managed  in  non-CWA/non- 
CWA-equivalenl/non-Class  I  SDWA 
systems  and  in  hazardous  soil  must 
identify  the  constituents  subject  to 
treatment  along  with  the  correspoi>ding 
constituent  universal  treatment 
standards.! 

3.  Potential  Management  of 
Decharacterized  Wastes  at  a  Subtitle  D 
Waste  Management  Fadlity 

EPA  is  soliciting  information  on 
certain  potential  waste  management 
practices  for  decharacterized  TC  wastes 
and  soils  to  help  determine  whether 
new  notification  requirements  are 
needed.  The  Agency  wishes  information 
on  whether  generators  or  treaters,  after 
removing  the  characteristic,  send  the 
decharacterized  TC  waste  or  soil  off-site 
to  a  subtitle  D  (nonhazardous  waste) 
treatment  facility  for  further  treatment 
to  address  the  underlying  hazardous 
constituents  subject  to  treatment. 
Although  the  initial  generator  of  the 
waste  would  have  to  comply  with 
§  268.9,  there  is  no  current  requirement 
that  the  generator  notify  a  subtitle  D 
nonhazardous  waste  treater  of  the 
constituents  subject  to  treatment  in  the 


•  An  important  issue  that  wae  discussed  at  tb« 
Januarr  13-14. 1993,  IDR  Evaluatioti  Project 
RoundtaMa  maating  waa  tlia  notiFtcation/ 
recordkeeping  r««|uimiems  that  are  civraMtjr  in 
place.  Today'*  piopoaad  rule  would  add  cariain 
requirements  to  the  existing  notincation/ 
recordkeeping  syslem.  In  response  to  (be  concerns 
expraased  bpy  Rouadlabia  parricipanu  and  tha 
streaDiliniog  and  ciarirtcation  efforu  Initialed  in 
section  ULC-3,  however,  the  Agaacy  wilt  axamina 
all  the  notincatlorv/rerordkeeping  requirements  of 
Ibe  progrant  l«  see  if  ihey  can  be  simplified. 


waste,  or  for  the  subtitle  D  treater  to 
verify  compliance  with  the  treatment 
standards  or  lo  notify  the  ultimate 
disposal  feci)  ty  as  to  the  constituents  in 
the  waste.  If  <uch  waste  management 
arrangements  currently  exist  or  are 
likely  to  occur  as  a  result  of  today's  rule 
when  it  is  Tinilized,  some  wastes  would 
not  be  subject  to  the  LDR  notification 
requirements  as  was  described  in  the 
interim  final  -ule  of  May  24, 1993  (58 
FR  29874).  Without  such  recordkeeping. 
EPA  might  hf  ve  difficulty  enfort:ing 
treatment  standards  for  the  constituents 
subject  to  trej  tment.  However,  these 
requirements  would  impose  an 
additional  burden  on  generators, 
especially  these  that  have  established 
alternative  ar-angements  to  provide  this 
information  to  treaters.  EPA  solicits 
comment  as  1 5  the  potential 
enforcement  ixwicems  if  there  is  not  a 
federal  requirement  that  generators 
notify  subtitle  D  treatment  and  disposal 
facilities  rece  ving  decharacterized 
wastes. 

Generators  and  subtitle  D  facilities 
may  have  substantial  incentives  to 
exchange  and  verify  compliance  with 
treatment  star^dards  for  underlying 
hazardous  constituents  independently 
of  regulatory  equirements.  Generators 
and  subtitle  C  facilities,  for  example,  are 
subject  to  CEIXIA  liability  for  their 
waste  management  practices.  Therefore, 
the  Agency  sclicits  comment  on 
whether  it  shculd  consider  a  federally- 
mandated  not  fication  requirement.  If  a 
notification  g£  p  exists,  one  option 
would  be  to  require  that  generators  or 
treaters  that  d  K:hara<ierize  TC  wastes  or 
hazardous  soi  provitje  any  subsequent 
treaters  of  the'  waste  with  a  list  of  the 
underlying  hazardous  constituents 
subject  to  treament  that  the  waste 
contains,  and  for  the  final  treater  to 
provide  a  one-time  notification  to  EPA. 

IX.  Purther  ScKcitatron  of  Comment 
Regarding  Exclusion  of  Hazardous 
Debris  That  Has  Been  Treated  by 
ImraobiKzation  Technologies 

A.  Backffound 

The  final  Phase  I  Land  Disposal 
Restrictions  (LDR)  rule  promulgated  on 
June  30. 1992  57  FR  37194,  August  18, 
1992),  excludes  from  subtitle  C  control 
hazardous  debris  that  is  treated  using  an 
extraction  or  destruction  technology 
provided  the  t-eated  debris  meets  the 
performance  sandards  specified  in 
§  268.45  Table  1.  Our  basis  for  doing 
this  is  that  the  debris  no  longer  contains 
the  hazardous  waste.  On  the  other  hand, 
hazardous  debns  treated  by  an 
immobilization  technology  is  still 
subject  to  the  1  azardous  waste 
regulations  be<ause  the  Agency  has 


insufficient  data  or  information  to 
support  that  such  treated  debris  would 
not  leach  Appendix  VIII  constituents 
over  time  in  a  manner  that  would  be 
protet;live  to  human  healf^  and  the 
environntent.  In  our  proposal  to  the 
Phase  1  LDR  rule,  the  Agency  solicited 
comment  on  whether  immobilized 
hazardous  debris  should  be  excluded 
from  subtitle  C control.  While  the 
Agency  received  favorable  comments  on 
excluding  such  treated  debris  from  the 
hazardous  waste  regulations,  no 
information  or  data  was  provided  to 
support  such  a  position.  Therefore,  the 
final  rule  requires  that  immobilized 
hazardous  debris  continue  to  be 
managed  as  a  hazardous  waste. 

The  Agency  again  wants  to  revisit  the 
issue  of  whether  immobilized  hazardous 
debris,  if  treated  in  certain  ways  or  is 
treated  to  meet  certain  limits,  should  be 
excluded  from  subtitle C control.  Asa 
result,  since  the  promulgation  of  the 
Phase  1  LDR  rule,  the  Agency  has 
undertaken  a  number  of  activities. 

B.  Roundtoble  Discussion 

In  an  attempt  to  gather  information  on 
the  issue,  the  Agency  sponsored  a 
roundtable  discussion  on  August  3, 
1992.  Participants  at  the  meeting 
included  persons  who  commented  on 
the  Phase  I  LDR  rule,  debris  treatment 
vendors,  hazardous  waste  treaters  and 
disposers,  state  officials,  and  officials 
from  the  Department  of  Energy  (see 
Docket  for  specific  list  of  attendees). 
Representatives  from  the  environmental 
interest  groups  were  also  invited  but 
were  unable  to  attend.  The  purpose  of 
the  meeting  was  to  gather  information 
and  discuss  various  regulatory 
approaches  that  would  allow  the 
Agency  to  exclude  immobilized 
hazardous  debris  from  subtitle  C 
control.  While  no  specific  information 
was  gathered,  there  was  a  discussion  on 
the  types  of  standards  that  cx>uld  be 
applied  such  as  design  and  operating 
standards,  leach  test,  structural  integrity 
test,  permeability  test  for  encapsulating 
material,  so  as  to  exclude  immobilized 
hazardous  debris  from  hazardous  waste 
control.  Additionally,  the  following 
points  were  also  made  by  one  or  more 
participants  at  the  roundtable. 

•  A  number  of  the  attendees 
indicated  that  even  if  immobilized 
hazardous  debris  were  excluded  from 
hazardous  waste  control,  it  would 
c^ontinue  to  be  managed  as  a  hazardous 
waste  due  to  CERCLA  liability  concerns. 

•  There  was  some  question  whether  a 
specific  exclusion  for  immobilized 
hazardous  debris  was  necessary  or 
whether  the  Hazardous  Waste 
Identification  Rule  (HWIR)  may  be  a 
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more  appropriate  mechanism  for 
addressing  this  issue. 

•  A  representative  from  the  glass 
industry  suggested  that  glass  cullet  and 
vitreous  materials  should  have  a 
separate  treatment  standard.  He 
indicated  that  the  glass  matrix  would 
not  leach  lead  at  a  higher  rate  than 
would  an  immobilized  product — that  is, 
it  made  little  sense  to  grind  up  the  glass 
material  and  then  to  stabilize  it  when 
the  original  matrix  is  just  as  sound. 

While  no  consensus  was  reached,  the 
following  principles  were  generally 
arrived  at  by  most  of  the  participants  at 
the  meeting. 

Microencapsulation:  Participants  at 
the  meeting  seem  to  believe  that  using 
a  leach  test  may  be  more  appropriate  to 
demonstrate  effective 
microencapsulation  immobilization 
over  an  approach  of  developing  design 
and  operating  standards.  It  was  noted 
that  treatment  of  hazardous  debris  is 
very  waste  and  debris  specific;  if  one 
could  define  design  and  operating 
standards  that  were  generally 
applicable,  they  would  likely  be  too 
burdensome  in  many  cases. 

Macroencapsulation/Sealing:  The 
participants  seem  to  indicate  that  the 
grinding  requirement  in  the  TCLP  leach 
test  made  it  inappropriate  for  predicting 
performance  of  macroencapsulation/ 
sealing  immobihzation  technologies. 
These  technologies  rely  on  an 
impermeable  coating  applied  to  the 
outside  of  the  debris.  Rather,  the 
participants  suggested  a  structural  test 
to  determine  whether  the  given  debris/ 
technology  combination  was  sufficient 
to  maintain  the  coating  or  a 
permeability  test  for  the  coating  media. 
While  the  participants  conceptually 
believed  that  such  an  approach  was 
workable,  no  one  was  able  to  suggest  a 
specific  test  or  standard.  In  addition,  it 
was  felt  by  some  of  the  participants  that 
the  development  of  such  a  test  could  be 
difficult  to  develop. 

The  Agency  specifically  solicits 
comments  on  the  general  principles 
described  above.  While  no  data  or 
information  was  provided  at  the 
meeting,  it  was  indicated  that  if  such 
information  was  submitted  to  the 
Agency,  the  Agency  would  consider 
such  information  in  making  its  decision. 

C.  EPA  Investigations 

In  addition  to  the  above  roundtable 
discussions.  EPA  has  also  been 
reviewing  the  literature  and  talking  to 
vendors  in  an  effort  to  obtain  sufficient 
information  on  how  to  propose 
standards  that  could  allow  the  exclusion 
of  immobilized  hazardous  debris.  To 
date,  no  useful  insights  have  been 
gained  on  how  to  specify  design  and 


operating  standards  that  would  ensure 
that  immobilized  hazardous  debris  was 
non-hazardous;  the  reason  for  this  is  the 
paucity  of  experience  in  immobilizing 
hazardous  debris.  Nevertheless,  the 
Agency  is  interested  in  pursuing  this 
area  and  specifically  seeks  assistance 
from  the  regulated  community  on  this 
issue.  • 

D.  Conclusions 

While  the  Agency  has  a  better  sense 
of  the  typ)es  of  standards  that  may  be 
appropriate  for  excluding  immobilized 
hazardous  debris  from  subtitle  C 
control,  the  Agency  still  does  not  have 
the  data  to  propose  specific  exclusions. 
In  particular,  for  microencapsulation,  if 
a  leach  test  is  the  most  appropriate 
mechaaism  for  determining  whether 
such  treated  debris  is  non-hazardous, 
the  Agency  believes  that  HWIR  may  be 
the  appropriate  rulemaking  to  address 
this  issue.  The  Agency  has  a  series  of 
studies  underway  and  is  currently 
evaluating  comments  and  is  not  in  a 
position  to  determine  what  such  levels 
are  at  this  time.  With  respect  to 
macroencapsulation/sealing,  additional 
data  or  information  will  need  to  be 
gathered  before  the  Agency  is  in  a 
position  to  exclude  this  type  of 
immobilized  hazardous  debris.  To  assist 
the  Agency  in  this  effort,  we  specifically 
solicit  comment  on  the  following 
questions: 

Microencapsulation:  Is  the  use  of  a 
leach  test  for  excluding  immobilized 
hazardous  debris  more  appropriate  than 
specification  of  design  and  operating 
standards?  Is  exclusion  of  immobilized 
hazardous  debris  using  design  and 
operating  standards  workable? 

Macroencapsulation/Sealing:  What 
type  of  structural  or  other  test  could  be 
used?  What  type  of  criteria  should  be 
applied  in  determining  whether  such 
debris  is  non-hazardous?  The  Agency  is 
considering  allowing  stabilization  for 
soils  containing  low  levels  of  organic 
constituents,  and  solicits  comment  on 
whether  similar  stabilization  techniques 
or  tests  to  ensure  the  effectiveness  of 
such  stabilization  would  be  appropriate 
for  excluding  debris  from  subtitle  C 
control. 

In  addition,  the  Agency  speciflcally 
solicits  comment  on  any  data  or 
information  that  is  available  to 
demonstrate  that  immobilized 
hazardous  debris  (if  treated  properly) 
would  not  pose  a  substantial  hazard  to 
human  health  and  the  environment.  If 
such  information  is  submitted  to  the 
Agency,  the  Agency  will  exclude  such 
debris  from  subtitle  C  control. 


X.  Modifications  to  Hazardous  Waste 
Recycling  Regulations 

A.  Introduction 

This  proposal  also  includes  changes 
to  the  hazardous  waste  recycling 
regulations  which  amend  an  exclusion 
(and  related  variance)  which  would 
allow  streamlined  regulatory  decisions 
to  be  made  regarding  the  regulation  of 
certain  types  of  recycling  activities. 
These  procedures  should  allow 
environmentally  beneBcial  recycling  to 
occur  more  easily.  (This  part  of  today's 
proposal  is,  however,  not  directly 
related  to  the  proposed  rules 
establishing  prohibitions  and  treatment 
standards  for  hazardous  wastes.) 

EPA  wishes  to  note  that  the  changes 
to  the  definition  of  solid  waste  being 
proposed  today  are  fairly  narrow  in 
scope.  The  Agency  has  also  initiated  a 
public  dialogue  process,  administered 
by  EPA's  Definition  of  Solid  Waste  Task 
Force,  which  is  examining  the  overall 
impacts  of  the  RCRA  program  on 
recycling,  and  which  will  ultimately 
consider  broader  changes  to  the 
definition  of  solid  waste. 

B.  Modification  of  the  Existing  "Closed- 
Loop"  Recycling  Exclusion  and  Related 
Case-Specific  Variance 

1.  Existing  "Closed-Loop"  Recycling 
Exclusion  and  Related  Variance 

In  the  January  4. 1985  final  rule,  the 
Agency  promulgated  an  exclusion  from 
the  definition  of  solid  waste  at 
§261.2(e)(l)(iii)  for  secondary  materials 
that  are  recycled  in  a  "closed-loop," 
(i.e..  returned  to  the  original  production 
process  in  which  the  material  was 
generated  (see  preamble  discussion  at 
50  FR  639)).  To  be  considered  such  a 
"closed-loop"  process,  three  conditions 
must  be  met.  First,  the  secondary 
material  must  be  retiuned  to  the  original 
process  without  undergoing  significant 
alteration  or  reprocessing  (i.e.,  it  must 
be  returned  without  first  being 
reclaimed).  Second,  the  production 
process  to  which  the  unreclaimed 
material  is  returned  must  be  a  primary 
production  process  (i.e..  a  process  that 
uses  raw  materials  as  the  majority  of  its 
feedstock,  as  opposed  to  a  secondary 
process  that  uses  spent  materials  or 
scrap  metal  as  the  majority  of  its 
feedstock).  And  third,  the  secondary 
material  must  be  returned  as  a  feedstock 
to  the  original  production  process  and 
must  be  recycled  as  part  of  that  process 
(as  opposed  to  an  ancillary  process  such 
as  degreasing).  EPA  believes  that  these 
conditions  characterize  a  material  that  is 
part  of  an  on-going  production  process, 
and  as  such,  the  management  of  the 
material  should  not  be  characterized  as 
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waste  management  (i^e..  the  material  is 
not  part  of  the  waste  otanagement 
problem). 

The  Agency  is  today  proposing  to 
readdress  the  second  condition— that 
the  production  process  to  which 
secondary  material  is  returned  must  be 
a  primary  process.  The  Agency  imposed 
this  condition  due  to  considerations 
regarding  jurisdiction,  as  it  was 
understood  in  1985,  rather  than  to  an 
evaluation  of  the  potential  impacts  on 
the  environment  from  closed-loop 
recycling  involving  secondary  processes 
(i.e.,  this  condition  was  established 
without  a  consid«3tion  of  whether  such 
secondary  materials  would  be  part  of 
the  waste  management  problem).  By 
definition,  a  secondary  process  uses 
waste  materials  as  its  principal 
feedstock.  Thus,  the  Agency  concluded 
that  the  process  residira,  which  is 
returned  to  the  original  process  as  a 
substitute  for  feedstock  that  is  itself 
waste,  is  no  less  a  waste  than  the  waste 
material  originally  introduced  (see  50 
FR  639).  (The  Agency  notes  that  in  most 
cases  this  condition  has  no  impact  on 
the  recycling  of  residues  from  secondary 
processes  because  such  residues  that 
exhibit  a  characteristic  of  hazardous 
waste  (i.e.,  characteristic  by-products 
and  sludges)  are  already  excluded  from 
the  definition  of  solid  waste  if 
reclaimed). 

While  the  Agency  continues  to 
believe  that  the  jurisdictional  logic 
behind  this  conditicm  is  sound,  the 
Court  opinions  regarding  RCRA 
jurisdiction  allow  more  weight  to  be 
given  to  enviroiunental  considerations. 
APIy.  EPA.  906  F.2d  at  740-^1:  AMC 
V.  EPA.  907  F2d  1179, 1186  (D.C  Or. 
1990).  EPA  has  reevaluated  this 
condition  of  the  exclusion  from  the 
definition  of  solid  waste  due  to  its 
impact  on  the  recycling  of  residues  from 
secondary  processes,  in  particular 
secondary  lead  smelters,  and  has 
determined  that  this  condition  is  less 
relevant  as  an  environmental 
consideration,  assuming  that  the 
secondary  material  is  well-managed 
prior  to  reprocessing.  Therefore,  the 
Agency  is  proposing  to  remove  this 
condition  from  the  "closed-loop" 
recycling  exclusion.  By  doing  this, 
secondary  materials  that  are  recycled  in 
secondary  producticm  processes  can  be 
excluded  from  the  definition  of  solid 
waste,  provided  that  the  materials  are 
well-managed  prior  to  recycling.  The 
discussion  of  K069  wastes  below 
illustrates  the  need  for  this  amendment 

Following  the  same  reasoning,  the 
Agency  is  aXso  (woposing  to  amend 
§  260.33(b),  a  related  ca^-by-case 
variance  for  materials  that  are  reclaimed 
prior  to  reuse  in  the  original  primary 


production  (Htcess  from  which  they 
were  generatec  (see  50  FR  652  for  a 
discussion  of  t  le  existing  variance).  The 
amendn>ent  would  similarly  expand  the 
variance  to  mace  it  available  for 
materials  that  iire  returned  to  secondary 
processes,  as  yell  as  those  returned  to 
primary  procefses. 

2.  K069  Waste;  Recycled  Back  into  the 
Secondary  Pro<»ss 

In  the  case  o'  K069  wastes  (emission 
control  dust/sl  idge  from  secondary  lead 
smelting),  the  ylgency  identified  thermal 
recovery  of  lea)  in  secondary  smelters 
(the  same  proofs  that  generates  the 
waste)  as  BOA''  in  the  Land  Disposal 
Restrictions  for  the  First  Third 
Scheduled  Wastes  final  rule  (53  FR 
31138;  August  17, 1988).  The  treatment 
standard  based  on  BDAT  was  expressed 
as  "No  Land  Disposal"  because  the 
Agency  believed  the  K069  waste  to  be 
"indigenous"  to  the  smelting  process 
and  thus  was  n  j  longer  a  solid  waste 
within  RCRA  ji  risdiction  when 
introduced  intc  the  secondary  smelter 
(which  had  beei  a  long-standing  poh't^ 
regarding  the  reclamation  of  K069 
waste,  as  stated  in  the  November  29, 
1985  preamble,  50  FR  at  49167.) 
Therefore,  the  s!ag  residue  from  the 
recovery  of  the  <069  waste  would  not 
be  derived  from  a  solid  waste  and 
would  thus  not  be  a  listed  waste  (but 
would  be  considered  hazardous  waste  if 
it  exhibited  a  hazardous  characteristic) 
(This  view  is  aho  evident  in  the  June  1, 
1990  Land  Dispjsa'  Restrictions  for 
Third  Third  Scheduled  Wastes  final 
rule.  In  the  preanble  discussion 
regarding  BDAT  for  wastes  that  exhibit 
the  characteristi:  o"*  toxicity  for  lead,  the 
slag  from  seconcar-  lead  smelters  is 
evaluated  as  a  diaracteristic  waste 
rather  than  a  derived-from  K069  waste 
(see  55  FR  2256€-568:  June  1. 1990).) 

However,  on  J  me  26. 1990,  the  D.C. 
Circuit  Court  he !d  in  American 
Petroleum  Institute  v.  EPA.  906  F.2d  726 
(D.C  Cir.  1990)  that  EPA  erred  in 
disavowing  the  statutory  authority  to 
establish  treatme  nt  standards  for  a  slag 
residue  of  an  "indigenous"  waste  and 
that  RCRA  jiuisdiction  could,  in  fact, 
extend  to  the  slag.  As  a  result  of  the 
mandate  in  that  case,  unless  the  Agency 
takes  affirmative  steps  to  otherwise 
exclude  it.  the  slug  resulting  from  the 
reclamation  of  K069  waste  would 
likewise  be  a  K0€9  hazardous  waste,  see 
56  FR  at  41165  (/.ugust  19, 1991).  a 
result  the  Agency  never  intended. 

The  Agency  no.es  that  this  would  not 
be  the  outcome  if  the  emission  control 
dust  was  generated  by  a  primary  lead 
smelter  and  was  recycled  back  into  the 
original  generating  process.  Such  a 
sludge  would  be  excluded  from  the 


definition  of  solid  waste  under  40  CFR 
261.2(eKlMii>)-  The  difference  between 
the  regulatory  requirements  applicable 
to  the  residues  oi  primary  processes  and 
residues  of  secondary  processes  seems 
superfluous  and  is  difficult  to  defend 
fit)m  an  environmental  standpoint 
because  the  residues  of  a  secondary 
process  that  are  recjcled  back  into  the 
process  are  no  more  of  a  waste 
management  problem  than  the  residues 
of  a  primary  process  recycled  in  a 
similar  manner. 

Therefore,  the  Agency  proposes  to 
modify  the  existing  exclusion  for 
secondary  materials  that  are  recycled 
back  into  the  original  process  without 
prior  reclamation  to  include  those 
materials  that  are  recycled  back  into 
secondary  processes. 

3.  Storage  Prior  to  Recycling 

The  Agency  also  proposes  to 
condition  the  modification  to  the 
"closed-loop"  exclusion  (and  the  related 
260.30(b)  variance)  such  that  secondary 
materials  recycled  back  into  secondary 
processes  from  which  they  were 
generated  continue  to  be  managed  in  an 
environmentally  sound  manner.  Absent 
this  condition,  one  possible  outcome 
could  be  that  a  listed  waste  that  is 
currently  required  to  be  managed  in  a 
protective  manner  (i.e.,  without  land 
disposal)  would  begin  to  be  managed  in 
an  unprotective  manner  because,  as  an 
excluded  secondary  nuterial.  no 
regulatory  requirements  would  apply. 
The  Agency  is  requiring  sound 
management  (i.e..  management  that  is 
designed  to  contain  the  nuterial  or 
otherwise  prevent  its  release  to  the 
environment)  as  a  condition  of  this 
exclusion  in  order  to  keep  this  form  of 
recycling  from  becoming  part  of  the 
waste  disposal  problem,  aixl  to  avoid  a 
reduction  in  environmental  protection 
from  that  currently  existing.  In 
particular,  the  Agenc>  wishes  to  ensure 
that  no  land  disposal  of  any  excluded 
material  occurs.  EPA  beheves  the  API 
and  AMC  II  cases  discussed  above 
support  such  an  approach. 

ror  example,  uooer  the  current 
regulations,  K069  waste  is  required  to  be 
managed  in  an  environmentally  sound 
manner  prior  to  recycling.  As  a  listed 
waste,  it  must  be  managed  in  storage 
units  that  meet  specified  criteria.  And, 
as  a  waste  subject  to  the  land  disposal 
restrictions,  K069  waste  laay  not  be 
placed  on  the  land,  for  example  in  open 
waste  piles,  until  the  applicable 
treatment  standard  has  been  met. 
However,  as  a  secondary  material  that  is 
excluded  from  the  definition  of  solid 
waste  because  it  is  recycled  back  into 
the  process  frtsn  which  it  was 
generated,  hazardous  waste 
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management  standards  and  the  land 
disposal  restrictions  would  not  apply. 
(The  Agency  notes  that  such  recycling  is 
also  the  applicable  treatment  standard 
for  K069  and  that  there  is  no 
conventional  disposal  alternative.) 
The  Agency  solicits  comment  on 
broadening  the  "closed-loop  recycling" 
exclusion  and  the  related  260.30(b) 
variance  to  include  secondary  materials 
recycled  into  a  secondary  process.  The 
Agency  also  solicits  comment  regarding 
the  condition  that  such  set;ondary 
materials  from  a  secondary  process  be 
excluded  only  provided  that  the 
materials  are  managed  such  that  the 
excluded  material  does  not  become  part 
of  the  waste  management  problem,  in 
particular,  that  there  be  no  direct 
placement  of  materials  on  the  land,  and 
also  solicits  comments  regarding 
whether  all  exclusions  from  the 
defmition  of  solid  waste  should  be 
conditioned  on  sound  management 
practices. 

XI.  Implementation  Issues 

During  the  UDR  Roundtable  on 
January  14  and  15, 1993.  participants 
expressed  a  need  for  more  information 
to  help  implement  regulations  as  they 
are  issued.  The  Agency  is  specifically 
soliciting  comments  on  possible 
implementation  issues  regarding  the 
provisions  being  proposed  today. 

XII.  Capacity  Determinations 

This  section  presents  the  data  sources, 
methodology,  and  results  of  EPA's 
capacity  analysis  for  today's  rule. 
Section  A  summarizes  the  results  of  the 
capacity  analysis  for  the  wastes  covered 
by  this  proposal:  Section  B  summarizes 
the  analysis  of  available  capacity; 
Section  C  presents  the  results  of  the 
capacity  analysis  for  surface  disposed 
newly  identified  and  listed  wastes; 
Section  D  summarizes  the  capacity 
analysis  for  wastes  mixed  with 
radioactive  contaminants;  Section  E 
summarizes  the  results  of  the  capacity 
analysis  for  high  TCXD  ignitable  and  TC 
pesticide  wastes  and  newly  listed 
wastes  injected  into  Class  I  deep  wells: 
and  Section  F  presents  the  results  of  the 
capacity  analysis  for  hazardous  soil  and 
debris  contaminated  with  the  newly 
listed  and  identified  wastes  covered  in 
this  proposal  and  for  hazardous  soil 
contaminated  with  Phase  I  wastes. 

In  general,  EPA's  capacity  analysis 
methodologies  focus  on  the  amount  of 
waste  currently  land  disposed  that  will 
require  alternative  treatment  as  a  result 
of  the  LDRs.  Land-disposed  wastes  that 
do  not  require  alternative  treatment 
(e.g.,  those  that  are  currently  treated 
using  an  appropriate  treatment 
technology)  are  excluded  from  the 


quantity  estimates.  In  addition,  wastes 
managed  in  CWA,  SDVVA,  CWA- 
equivalent  systems  are  not  included  in 
this  rule  and  will  be  addressed  in  an 
upcoming  rulemaking. 

EPA's  decisions  on  whether  to  grant 
a  national  capacity  variance  are  based 
on  the  demand  for  commercial 
treatment  or  recovery  technologies. 
Consequently,  the  methodology  focuses 
on  deriving  estimates  of  the  quantity  of 
wastes  that  will  require  commercial 
treatment  as  a  result  of  the  LDRs — 
quantities  of  waste  that  will  be  treated 
on-site  or  by  facilities  owned  by  the 
same  company  as  the  generator  are 
omitted  from  the  required  commercial 
capacity  estimates. 

The  major  capacity  information 
collection  initiative  for  this  proposal 
was  an  EPA  survey  of  all  land  disposal 
facilities  that  manage  newly  identified 
TC  organic  wastes  (including  TC- 
contaminated  soil  and  debris)  in  land- 
based  units.  The  survey,  conducted  in 
the  spring  of  1992.  is  a  census  of 
approximately  140  facilities.  EPA 
identified  the  universe  primarily  based 
on  those  facilities  that  had  submitted 
permit  modifications  or  received 
interim  status  for  managing  these 
wastes.  For  each  facility,  EPA  requested 
wastestream  specific  data  on  newly 
identified  TC  organic  wastes  and 
information  on  on-site  land  disposal 
units  and  treatment  and  recovery 
systems. 

EPA  develop>ed  a  data  set  of  the 
information  on  the  survey  results. 
Specifically,  the  data  set  contains 
information  on  the  quantities  of  newly- 
identified  organic  TC  wastes  that  will 
require  commercial  treatment  capacity 
as  a  result  of  the  LDRs.  The  data 
collected  from  the  survey  to  date  have 
been  used  for  the  required  capacity 
estimates  and  are  part  of  the  docket  for 
today's  proposed  rule.  Additional 
analysis  may  revise  the  required 
capacity  estimates  for  the  final  rule. 

A.  Capacity  Analysis  Results  Summary 

For  the  organic  TC  wastes  (D018- 
D043).  EPA  estimates  that  252.000  tons 
of  newly  identified  organic  TC  sludges 
and  solids  will  be  managed  off-site  and 
require  alternative  treatment  as  a  result 
of  today's  proposed  rule. 

EPA  estimates  that  much  smaller 
quantities  of  the  other  listed  wastes 
included  in  today's  proposed  rule  will 
require  alternative  treatment.  In 
particular  approximately  4,600  tons  of 
coke  by-products  (K141-K145,  K147 
and  K148)  nonwastewaters  are  currently 
being  land  disposed.  No  K141-K145. 
K147  and  K148  wastewaters  are 
aurently  being  land  disposed.  The 
majority  of  these  nonwastewaters  are 


likely  to  be  recycled  and.  therefore, 
alternative  treatment  may  not  be 
required.  Fewer  than  100  tons  of 
chlorinated  toluene  (K149-K151) 
nonwastewaters  are  currently  being  land 
disposed  and  will  require  alternative 
treatment  due  to  the  LDRs.  No  K149- 
K151  wastewaters  are  currently  being 
land  disposed. 

The  quantities  of  radioactive  wastes 
mixed  with  wastes  included  in  today's 
proposed  rule  and  currently  ue'ing  land 
disposed  are  uncertain. 

EPA  has  very  limited  information 
which  differentiates  high  TOC  DOOl 
ignitable  wastes  from  low  TOC  DOOl 
ignitable  wastes,  particularly  with 
reference  to  the  type  of  Class  I  injection 
well  (i.e.,  nonhazardous  versus 
hazardous)  the  wastes  are  disposed  into. 
However,  the  information  the  Agency 
does  have  indicates  that  both  DOOl 
ignitable  wastes  and  D012-D017  TC 
pesticide  wastes  are  deep  well  injected 
into  Class  I  hazardous  wells  with  no- 
migration  petitions.  EPA  estimates  that, 
based  on  management  practices,  little  if 
any  diluted  high  TOC  ignitable  waste  is 
injected  into  Class  I  nonhazardous 
wells,  and  no  more  than  419  tons  of 
D012-D017  pesticide  wastes  are  deep 
well  injected  into  class  I  wells  without 
no-migration  petitions. 

EPA  estimates  that  3  million  tons  of 
hazardous  soil  contaminated  with 
previously  regulated  wastes  are 
presently  land  disposed  without  prior 
treatment. I  The  Agency  also  estimates 
that  234,000  tons  of  hazardous  soil  and 
34.000  tons  of  hazardous  debris 
contaminated  with  the  newly  identified 
organic  TC  wastes  are  currently  being 
managed  off-site  and  will  require 
alternative  treatment. 

In  addition.  EPA  expects  a  one-time 
generation  of  hazardous  soil 
contaminated  with  F037  and  F038 
petroleum  refining  wastes  of 
approximately  180.000  tons  in  1994. 
This  one-time  generation  is  due  to  the 
cleanout  or  closure  of  surface 
impoundments  at  petroleum  refineries. 
The  estimation  of  180.000  tons  was 
based  upon  information  submitted  to 
EPA  by  petroleum  refineries  and  an 
assessment  of  "typical"  quantities  of 
soil  excavated  during  impoundment 
closures.  Absent  additional  information. 
EPA  expects  a  proportionate  number  of 
these  surface  impoundment  closures  to 
be  completed  prior  to  the  effective  date 


'These  wastes  include  soil  contaminated  with 
Third  Third  wastes  that  were  granted  a  two-year 
capacity  variance  in  the  Third  Third  rule  (S5  FR 
22S20).  This  national  capacity  variance  expired  on 
May  B,  1992.  However,  the  Agency  granted  a 
national  case-by-ca*e  extension  to  hazardous  soil 
contaminated  with  Third  Third  waste*  which 
expired  May  8. 1993. 
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of  this  rulemaking.  Thus,  EPA  estimates 
approximately  90,000  tons  of  hazardous 
soil  contaminated  with  F037  and  F038 
would  require  treatment  as  a  result  of 
this  rulemaking.  EPA  requests 
comments  on  the  timing  of  the  surface 
impoundment  closures  and  the  affected 
quantities  of  wastes. 

Table  1  lists  each  waste  code  for 
which  EPA  is  proposing  LDR  standards 
today.  For  each  code,  this  table 
indicates  whether  EPA  is  proposing  to 
grant  a  national  capacity  variance  for 
surface-disposed  wastes.  EPA  is  not 
proposing  to  grant  a  national  capacity 
variance  for  newly  identified  organic  TC 
wastes.  However,  the  Agency  is 
proposing  to  grant  two-year  national 
capacity  variances  for  mixed  radioactive 
wastes  (i.e.,  radioactive  wastes  mixed 
with  newly  identified  TC  organic 
constituents  D018-D043),  for  hazardous 
soil  and  debris  contaminated  with 
newly  listed  and  identified  wastes 
covered  under  this  proposal,  and 
hazardous  soil  contaminated  with  Phase 
I  wastes.  EPA  is  also  proposing  to 
extend  the  effective  date  for  compliance 
with  treatment  standards  for  all  waste 
codes  covered  by  this  rulemaking  by 
granting  a  three-month  national  capacity 
variance.  This  extension  would  not 
apply  to  wastes  with  a  specified  longer 
national  capacity  variance.  EPA  is 
proposing  to  delay  the  effective  date 
because  the  Agency  realizes  that  even 
where  data  indicate  that  suiTicient 


treatment  capaci'y  exists,  such  capacity 
may  not  be  immediately  available. 
Additional  time  may  be  required  to 
determine  what  compliance  entails, 
redesign  tracking  documents,  possibly 
adjust  facility  operations,  and  possibly 
segregate  wastes!  -eams.  EPA  believes 
these  legitimate  c  elays  can  be 
encompassed  within  a  short-term 
capacity  variance  because  the  ability  to 
get  wastes  to  the  reatment  capacity  in 
a  lawful  manner  s  an  inherent  part  of 
assessing  availab  e  capacity. 

EPA's  recently  promulgated  final  rule 
addressing  corrective  action 
management  units  (CAMUs)  and 
temporary  units  ( Tus)  (published 
February  16, 199:  at  58  FR  8658)  is 
likely  to  reduce  tl  le  quantity  of 
remediation  wast  is  and  soil  subject  to 
the  land  disposal  restrictions  by 
reducing  the  quar  tity  of  remediation 
waste  and  soil  exr:avated  and  also  by 
reducing  the  volume  of  material 
managed  off-site.  As  a  result,  the 
CAMU/TU  rule  is  likely  to  free  up 
current  hazardous  waste  treatment  and 
disposal  capacity  and  reduce  the 
demand  for  futurt  capacity. 

In  summary,  tho  CAMU/TU  rule  is 
designed  to  facilitate  RCRA  corrective 
actions  and  CERCLA  remediations  by 
providing  that  remediation  wastes 
managed  within  CAMUs  and  Tus  will 
not  be  subject  to  t  le  RCRA  land 
disposal  restrictions  requirements.  The 
CAMU  rule  does  r  ot  apply  to  wastes 


generated  from  ongoing  production 
processes  or  other  industrial  activities; 
it  applies  only  to  remediation  wastes 
managed  in  implementing  remedial 
actions.  For  example,  under  the  final 
CAMU  provisions,  remediation  wastes 
may  be  excavated  from  several  isolated 
areas  at  a  facility,  treated  in  a  central 
location  on-site,  and  disposed  in  a 
CAMU  without  triggering  the  LDRs  or 
other  RCRA  land  disposal  unit 
requirements.  CAMUs  can  be  used  only 
at  facilities  regulated  under  subtitle  C  of 
RCRA,  at  CERCLA  sites  where 
determined  to  be  applicable  or  relevant 
and  appropriate  requirements  (ARARs), 
and  under  some  state  remedial  programs 
(i.e..  CAMUs  cannot  be  used  at  facilities 
that  are  not  currently  remediating  under 
federal  or  state  authorities)  and  can  be 
used  only  with  the  permission  of  the 
permit  writer. 

As  a  result.  EPA  believes  that  the 
CAMU  rule  will  reduce  the  volume  of 
remediation  waste  requiring  treatment 
to  LDR  standards.  In  particular, 
incineration  and  off-site  management 
are  likely  to  be  used  less  frequently  than 
they  currently  are, -while  on-site 
management  of  in-situ  and  excavated 
soil  will  increase.  Although  estimates  of 
the  quantity  of  remediation  waste  and 
hazardous  soil  that  will  be  affected  by 
the  CAMU  is  unknown.  EPA  estimates 
that  about  1,500  facilities  subject  to  the 
RCRA  corrective  action  requirements 
will  use  CAMUs. 


Table  1— Variances  for  Neviv  Listed  and  Identified  Wastes 

rVes"  Indicates  EPA  is  FYopostng  to  Grant  a  VarianceJ 


Disposal  Unit 


Waste  Type 


LandM 


Land  treat- 
ment 


Surface  im- 
poundment 


Waste  ptie 


Deepwen 


High  TOC  D001  Wastes No 

D012-D017  Wastes* No 

D018-D043  Nonwastewaters „ No 

K141-K145  Wastes „ No 

K147-^148  Wastes No 

K149-K151  Wastes „„ No 

Mixed  Radioactive  „ Yes 

Sol  (Prev.  Regulated  Wastes)"* „ No 

Soil  (Phase  I  Wastes) Yei 

Sort  (Phase  II  Wastes)* _ Yei 

Debris  (Phase  II  Wastes)*  „.  Ye? 


No 

No 

No 

No 

No 

No 

Yes 

No 

Yes 

Yes 

Yes 


No 

No 

No 

No 

No 

No 

Yes 

No 

Yes 

Yes 

Yes 


No 

No 

No 

No 

No 

No 

Yes 

No 

Yes 

Yes 

Yes 


No 
No 

N/A 
No 
No 
No 

N/A 
N/A 
N/A 
N/A 
N/A 


N/A  means  Not  applicat)le. 

•  Newly  identified  TC  wastes  that  were  not  previously  hazardous  b>  t  ie  oW  EP  Leach«ng  Procedure. 
*|PA  has  previously  granted  a  two-year  natKxial  capacity  variance  »>  sod  contaminated  with  previousty  regulated  wastes. 
*EPA  is  proposing  to  grant  a  two-year  natonal  capacity  variance  'or  hazardous  soti  and  debns  contaminated  with  Phase  11  wastes,  including 
mued  radioaclive/Phase  II  wastes. 


B.  Analysis  of  Available  Capacity 

The  analysis  of  commercial  capacity 
for  newly  identified  wastes  is  based 
primarily  on  the  TSDR  Survey  capacity 
data  set,  data  received  in  response  to 


previous  LDR  notices  and  regulations, 
and  data  received  in  voluntary  data 
submissions.  Thesi  data  include 
estimates  of  avaihl  le  capacity  at 
commercial  combustion  facilities  (i.e., 
incinerators  and  bcilers  and  industrial 


furnaces  (BIFs)),  other  conventional 
treatment  facilities,  and  innovative 
technology  vendors. 

Combustion  capacity.  Combustion 
capacity  for  liquid  hazardous  wastes  has 
historically  been  more  readily  available 
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than  capacity  for  sludges  and  solids. 
Commercial  capacity  for  combustion  of 
sludges  and  solids  is  available  at  both 
incinerators  and  industrial  furnaces 
(primarily  cement  kilns  that  are 
authorized  to  accept  hazardous  waste). 
Because  of  the  new  regulations  and 
policies  regarding  the  burning  of 
hazardous  wastes  in  boilers  and 
industrial  furnaces,  many  commercial 
cement  kiln  facilities  are  currently 
changing  their  operational  practices. 
The  effect  of  these  new  combustion 
controls  and  other  changes  will  be 
addressed  in  future  revisions  to  capacity 
estimates  for  wastes  regulated  in  this 
Tinal  rule. 

The  types  of  wastes  cement  kilns  are 
able  to  bum  are  limited  by  air  emission 
limits,  feed  system  limitations,  and 
product  (i.e..  cement)  quality 
considerations.  For  instance,  cement 
quality  considerations  generally  require 
that  wastes  burned  in  cement  kilns  have 
a  heating  value  of  at  least  5.000  Btu/lb. 
In  addition,  combustion  capacity  may 
be  limited  by  chemical  characteristics, 
constituent  levels,  and  physical 
properties  of  the  waste. 

Information  available  to  EPA 
indicates  that  at  least  192,000  tons/year 
of  commercial  combustion  capacity  are 
available  for  all  newly  identified  TC 
organic  sludges  and  solids,  including 
soil  and  debris.  However,  EPA  recently 
received  data  from  the  Hazardous  Waste 
Treatment  Council  (HWTC)  stating  that 
a  sur\'ey  of  their  members  showed 
appro.ximately  300.000  tons  of 
incineration  capacity  is  currently 
available  for  solids.  If  the  available 
capacity  for  cement  kilns  is  added  to 
this  figure  and  the  additional  capacity 
required  after  the  expiration  of  the 
F037/38  variance  is  subtracted,  there 
would  be  approximately  334,000  tons  of 
sludge/solids  combustion  capacity 
available.  This  quantity  of  available 
capacity  takes  into  account  capacity  that 
will  be  required  for  Phase  I  wastes  that 
were  granted  a  national  capacity 
variance  (57  PR  37194.  August  18. 
1992),  ignitable  and  corrosive  wastes 
whose  treatment  standards  were  vacated 
(58  PR  29860.  May  24. 1993).  waste 
characteristics  that  affect  the  ability  for 
a  particular  facility(s)  to  treat  the 
wastes,  and  other  factors  that  may  limit 
capacity. 

In  the  comments  submitted  in 
response  to  the  October  24, 1991 
Advanced  Notice  of  Proposed 
Rulemaking  (ANPRM),  several 
commenters  raised  issues  regarding 
EPA's  methodology  for  determining 
available  capacity.  Commenters 
proposed  that  EPA  should  not  consider 
planned  capacity  since  new  facilities 
and  facility  expansions  are  commonly 


delayed:  not  include  capacity  from 
facilities  that  violate  environmental 
regulations:  account  for  the  expiration 
of  capacity  variances  granted  for 
combustion  in  the  Third  Third  rule;  and 
account  for  actual  operating  time  in  its 
assessment  of  a  facility's  available 
capacity.  These  factors  were  taken  into 
account  in  the  capacity  analysis  where 
appropriate. 

Three  commenters  also  reported 
ongoing  data  collection  efforts  that 
might  provide  additional  information  on 
available  capacity  in  the  near  future. 
These  efforts  include  surveys  being 
conducted  by  the  HWTC  to  determine 
its  members'  sludge  and  solid 
combustion  capacity  and  their  capacity 
to  treat  soil;  the  Cement  Kiln  Recycling 
Coalition  on  cement  kiln  dust  issues 
that  may  contain  information  on  the 
waste-burning  practices  at  cement  kilns; 
and  Oak  Ridge  National  Laboratories  of 
mixed  radioactive  waste  generators  to 
assess  mixed  radioactive  waste 
treatment  capabilities.  EPA  has  received 
confirmation  that  HWTC  and  the  CKRC 
are  planning  to  survey  their  members  on 
available  combustion  capacity.  Because 
of  time  constraints,  this  new 
information  will  be  summarized  and 
included  in  the  Docket  to  today's 
proposed  rule  and  will  be  considered  in 
the  capacity  analysis  for  the  final  rule. 

A  few  of  the  comments  received  on 
the  ANPRM  noted  factors  that  may  limit 
the  applicability  of  commercial 
combustion  for  certain  TC  wastes.  One 
commenter  emphasized  that  EPA  must 
consider  certain  external  factors  that  can 
limit  incineration  capacity,  including 
waste  characteristics,  such  as  heating 
value  and  chlorine  content,  that  might 
affect  waste  acceptability;  limitations 
imposed  on  wastes,  such  as  TC  wastes, 
which  are  often  managed  as  bulk  solids; 
packaging  and  transportation 
limitations;  limited  temporary  storage 
space  at  certain  facilities;  and  regulatory 
obstacles  to  permitting  new 
incinerators.  EPA  requested  information 
on  these  factors  in  the  survey  of 
facilities  that  manage  organic  TC  wastes, 
including  soil  and  debris,  in  land-based 
units.  This  information  has  been  and 
will  be  re-evaluated  and  taken  into 
account  in  the  capacity  analysis  for  the 
final  rule. 

Other  potential  capacity  limitations 
noted  in  the  comments  were  equipment 
problems  at  commercial  facilities  that 
can  cause  disruption  in  waste 
acceptance,  and  the  Boiler  and 
Industrial  Furnace  (BIF)  rule  which  may 
potentially  limit  combustion  capacity  at 
cement  kilns.  One  commenter  also 
noted  that  if  the  cement  produced  by  a 
kiln  that  bums  listed  hazardous  wastes 
is  subfect  to  LDR  standards,  then  cement 


kilns  should  not  be  considered  in 
available  capacity  estimates. 

EPA  is  also  considering  the  capacity 
effects  of  recent  court  decisions 
regarding  the  regulation  of  hazardous 
constituents  other  than  those  for  which 
the  waste  fails  the  TC  test.  EPA  solicits 
comments  on  the  treatment  capacity 
effects  of  requiring  facilities  to  treat  the 
underlying  hazardous  constituents  in 
TC  organic  hazardous  wastes  to  meet 
the  proposed  universal  treatment 
standards. 

EPA  will  analyze  the  results  of  the 
combustion  surveys  that  will  be 
conducted  by  the  Hazardous  Waste 
Treatment  Council  and  the  Cement  Kiln 
Recycling  Coalition,  review  recent 
regulatory  developments  concerning 
combustion  facilities,  and  determine 
how  much  combustion  capacity  will  be 
available  for  wastes  covered  by  this  rule 
when  it  becomes  effective. 

Other  conventional  treatment 
technologies.  There  are  three  primary 
conventional  commercial  treatment 
technologies  for  the  newly  identified 
and  listed  wastes  besides  combustion: 
Stabilization,  biological  treatment,  and 
chemical  precipitation.  EPA  estimates 
that  over  1  million  tons  of  stabilization 
capacity.  187.000  tons  of  biological 
treatment  capacity,  and  813.000  tons  of 
chemical  precipitation  capacity  are 
currently  available.  In  analyzing 
alternative  treatment  capacity  for 
stabilization,  biological  treatment,  and 
chemical  precipitation  for  newly 
identified  and  listed  wastes,  the  Agency 
built  on  the  capacity  analysis  conducted 
for  the  Third  Third  LDR  rule.  This 
analysis  was  based  on  data  contained  in 
the  TSDR  Capacity  Data  Set  which 
contains  results  from  the  National 
Survey  of  Hazardous  Waste  Treatment. 
Storage,  Disposal  and  Recycling  Survey 
(the  TSDR  Survey). 

Innovative  technologies.  There  are 
several  innovative  technologies  for  the 
treatment  of  hazardous  soil  including 
hydrolysis,  vacuum  extraction, 
photolysis,  and  oxidation.  To  the  extent 
that  these  technologies  can  be  used  to 
treat  hazardous  soil  on-site,  the  required 
capacity  for  combustion  will  decrease. 
EPA  has  limited  information  on 
innovative  technologies  with  regard  to 
both  available  capacity  and  to 
limitations  of  the  technologies  or 
constraints  on  the  use  of  these 
technologies.  EPA  solicits  comments  on 
the  use  of  innovative  technologies  for 
the  treatment  of  hazardous  soil. 
Specifically.  EPA  requests  information 
on  constraints  on  the  use  of  these 
technologies  both  on-  and  off-site. 
including  physical  or  chemical 
characteristics  of  the  soils,  and  logistical 
constraints  such  as  permitting. 
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scheduling,  etc.  EPA  also  solicits  data 
on  volumes  of  hazardous  soil  currently 
being  treated  by  these  technologies, 
current  available  capacity,  and  estimates 
of  future  capacity. 

C.  Surface  Disposed  Newly  Identified 
and  Listed  Wastes 

1.  Required  Capacity  for  Newly 
Identified  TC  Organics  (D018-D043) 

The  Agency  is  proposing  to  develop 
treatment  standards  for  TC  organic 
nonwastewaters  based  primarily  on 
incineration  performance  data.  Newly 
identified  organic  TC  wastewaters  that 
are  managed  in  systems  other  than  those 
regulated  under  the  CWA,  those 
regulated  under  the  SDWA  that  inject 
TC  wastewaters  into  Class  I  injection 
wells,  and  those  zero  discharge  facilities 
that  engage  in  C\VA-equivalent 
treatment  prior  to  land  disposal  are  also 
affected  by  today's  proposed  rule. 
(Organic  TC  wastewaters  managed  in 
CWA.  SDWA.  or  CWA-equivalent 
systems  will  be  addressed  in  future 
rulemakings,  and  EPA  will  make 
variance  determinations  at  that  time.) 
The  Agency  does  not  have  data 
indicating  that  facilities  managing 
organic  TC  wastewaters  would  be 
impacted.  EPA  solicits  comments  on  the 
quantities  of  newly  identified  organic 
TC  wastewaters  affected  by  today's 
proposed  rule. 

EPA  developed  estimates  of  the 
quantities  of  newly  identified  TC 
organic  wastes  based  on  current 
management  options  to  comply  with  the 
LDR  requirements.  The  Agency  also 
developed  estimates  of  available  on-site 
treatment  and  recovery  capacity.  Table 
2  summarizes  available  capacity  for 
each  alternative  treatment  or  recovery 
technology  required  for  the  newly 
identiHed  Toxicity  Characteristic 
nonwastewaters.  The  table  also 
summarizes  the  required  capacity  for 
each  technology.  A  comparison  of 
required  and  available  treatment 
capacity  indicates  that  adequate 
treatment  capacity  exists  for  new  TC 
nonwastewaters.  Therefore.  EPA  is  not 
proposing  to  grant  a  national  capacity 
variance  for  D018  through  D043 
nonwastewaters.  EPA  is  requesting 
comments  and  any  additional  data  on 
its  assessment  that  there  is  adequate 
treatment  capacity  for  these  wastes. 

Table  3  presents  the  1993  quantities 
of  TC  nonwastewaters  requiring  off-site 
treatment  by  waste  code. 


Table  2.— Reoiireo  and  Available 
Capacity  fofi  Newly  Identified 
Organic  TC  V/astes' 

(All  quartjjes  are  in  tons] 


Treatment 

Aveiiabie  ca- 

Required  ca- 

technology 

Oacrty 

pacity 

Chemcal  pre- 

cipitation .... 

2  813.000 

10.000 

Liquid  com- 

bustion   

541.000 

311.000 

Siudge/soitd 

combustion 

334,000 

253,000 

Stabilization  .. 

M, 127.000 

41,250 

'Does  not  incxde  hazardous  soil  and 
detxis,  mixed  radic<ctive  wastes,  or  deepweU 
injected  wastes. 

'Capacity  analys;:.  for  the  Third  Third  rule. 

3  These  are  liquic  Tonwasfewaters. 

*  Capacity  analyj  :>  for  tfie  proposed  Ptase  I 
Newly  Listed  and  ht  wly  Identilied  Waste  rule. 

Table  3.-1993  Quantities  of  TC 
Nonwastew/'ers  Requiring  Off- 
Site  Treatme  ^fT 

[Surface  Dispcsed  Wastes  m  Tons] 


Code 

Non- 

wastewaters 

D018 _...- 

152.990 

D019 

•>-•••  ••••..»..•.  ••• 

8.510 

D020 

«  TT-T«»»»B.M»...».,  m9 

6.319 

D021  

4  ••'•••••>**»■■•.••>■ 

8.464 

D022 



8343 

D023 

,»,,_^_-^,»--.__^,.. 

3.897 

D024  .. 

•  -, „„ 

515 

D025 

308 

D026  

1.518 

D027 

■  -.  ••M.M  —••••».•. 

1.142 

D028 

14.197 

D029 . 

3.859 

D030 ._ 

511 

D031  

203 

D032 

3.109 

D033 

450 

D034  

412 

D035 ...    _. _ 

4.216 

D036  ..„ 

,.^ 

262 

D037 , 

ill      ■■•■■•■          ■ 

612 

D038 

2297 

D039  

6,900 

D040 ., 

».  —  •••»•— ..MM*. 

6,583 

D041  ; 

108 

D042 „ 

>•-••••—••••••>•.•■■. 

120 

D043 ^ 

16,482 

Total 

252.347 

The  quantities  presented  in  Table  2 
do  not  include  used  oil  because  in  the 
May  1.  final  listir  j  determination  the 
Agency  determined  that  the  TC 
characteristic  adequately  defines  those 
used  oils  which  should  be  regulated  as 
hazardous  waste.  Because  of  the  TC 
regulation  and  othnr  environmental 
regulation,  the  Agency  determined  that 
it  is  unnecessary  tc  list  used  oil  being 
disposed  as  hazardous.  Thus,  used  oil 
that  is  not  recycle  d  and  that  exhibits  the 
toxicity  characteristic  would  be  subject 


to  the  land  disposal  restrictions.^  EPA 
has  not  separately  quantified  the 
amounts  of  used  oil  subject  to  the  LDRs. 
The  Agency  requests  comments  on  the 
quantities  and  management  of  the  used 
oil  that  exhibits  the  toxicity 
characteristic  and  that  is  subject  to  the 
LDRs. 

2.  Required  Capacity  for  Other  Newly 
Listed  Organic  Wastes 

This  section  presents  EPA's  analysis 
of  required  capacity  for  other  listed 
organic  wastes  including  coke  by- 
product wastes  and  chlorinated  toluene 
production  wastes. 

a.  Surface  Disposed  Coke  By-Product 
Wastes 

Kl41    Process  residues  from  the  recovery  of 
coal  tar,  including,  but  not  limited  to,  tar 
collecting  sump  residues  from  the 
production  of  coke  from  coal  or  the 
recovery  of  coke  by-products  produced 
bom  coal.  This  listing  does  not  include 
K087  (decanter  tank  tar  sludge  from 
coking  operations). 

K142    Tar  storage  tank  residues  frx)m  the 
production  of  coke  from  coal  or  the 
recovery  of  coke  by-products  produced 
from  coal. 

K143    Process  residues  from  the  recovery  of 
light  oil,  including,  but  not  limited  to, 
those  generated  in  stills,  decanters,  and 
wash  oil  units  from  the  recovery  of  coke 
by-products  produced  from  coal. 

Kl44    Wastewater  sump  residues  from  light 
oil  refining,  including,  but  not  limited  to. 
intercepting  or  contamination  sump 
sludges  from  the  recovery  of  coke  by- 
products produced  from  coal. 

K145    Residues  from  naphthalene  collection 
and  recovery  operations  from  the 
recovery  of  coke  by-products  produced 
from  coal. 

K147    Tar  storage  tank  residues  from  coal  tar 
refining. 

K148    Residues  from  coal  tar  distillation, 
including  but  not  limited  to  still 
bottoms. 

For  coke  by-product  nonwastewaters. 
EPA  is  proposing  to  establish 
concentration  standards  based  on 
incineration.  Under  the  authority  of 
section  3007  of  RCRA.  EPA  collected 
generation  and  management  information 
concerning  coke  by-product  wastes;  this 
information  was  collected  in  1985  and 
1987.  The  Agency  identified  the 
following  annualized  quantities  of 
wastes:  49  tons  of  K141 
nonwastewaters.  2,750  tons  of  K142 
nonwastewaters,  10  tons  of  K143 
nonwastewaters.  304  tons  of  K144 
nonwastewaters,  1,408  tons  of  K147 
nonwastewaters,  and  less  than  100  tons 
of  K148  nonwastewaters.  EPA  identified 
no  K145  nonwastewaters  that  were 
being  land  disposed.  The  majority  of 


*  Used  oil  that  is  recycled  is  not  subject  to  the 
land  disposal  restrictions.  (40CF1i  26l.«  U)  and  !b)) 
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K141  lo  K145  nonwastewaters  generated 
during  that  timeframe  were  recycled  or 
used  lor  energy  recovery.  Tar  storage 
tank  and  tar  dislillaticn  bottoms  may  be 
removed  periodically.  The  Agency  is 
soliciting  comments  for  the  above 
estimated  quantities  which  may  require 
alternative  treatment  as  a  result  of  the 
LDRs. 

Current  management  practices 
indif-ate  that  the  majority  of  the  newly 
listed  coke  by-product  wastes  are 
amenable  to  recycling,  and  therefore, 
alternative  treatment  may  not  be 
required  as  a  result  of  today's  proposed 
rule.  Thus.  EPA  believes  that  adequate 
capacity  exists  to  treat  the  small  amount 
of  wastes,  if  any.  that  require  alternative 
treatment. 

EPA  does  not  have  any  information 
that  coke  by-product  wastewaters  are 
currently  generated.  The  quantity  of 
these  wastewaters  is  assumed  to  be  zero. 
EPA  is  soliciting  comments  on  changes 
of  management  practices  or  generation 
data  on  these  wastes. 

As  a  result  of  this  analysis.  EPA  is 
proposing  not  to  grant  a  national 
capacity  variance  to  K141.  K142.  K143. 
K144.  K145.  K147.  and  K148 
nonwastewaters  and  wastewaters. 

b.  Surface  Disposed  Chlorinated 
Toluene  Wastes 

K149    Distillation  txjttoms  from  the 

production  of  alpha  (methyl)  chlorinated 
toluene.  ring<hlorinated  toluene. 
t)enzoyi  chlorides,  and  compound  with 
mixtures  of  these  functional  groups. 
(This  waste  does  not  include  still 
bottoms  from  the  distillation  of  benzyl 
chloride.) 

K130    Organic  residuals,  excluding  spent 
carbon  adsorbent,  from  the  sf)ent 
chlorine  gas  and  hydrochloric  acid 
recovery  processes  associated  with  the 
production  of  alpha  (methyl)  chlorinated 
toluene,  ring-chlorinated  toluene, 
benzoyl  chlorides  and  compounds  with 
mixtures  of  these  functional  groups. 

Kl 51     Wastewater  treatment  sludges. 

excluding  neutralization  and  biological 
sludges,  generated  during  the  treatment 
of  wastewaters  from  the  production  of 
alpha  (methyl)  chlorinated  toluene,  ring- 
chlorinated  toluene,  benzoyl  chlorides 
and  compounds  with  mixtures  of  these 
functional  groups. 

For  wastes  generated  during  the 
production  of  chlorinated  toluene,  EPA 
is  proposing  to  establish  concentration- 
based  treatment  standards  based  on 
incineration  for  nonwastewaters.  EPA 
collected  generation  and  management 
information  on  wastes  generated  from 
the  production  of  chlorinated  toluene. 
EPA  collected  this  information  under 
the  authority  of  section  3007  of  RCRA 
during  engineering  site  visits  in  1988. 
This  capacity  analysis  incorporates  data 
from  the  section  3007  information 


request  and  engineering  site  visits.  EPA 
identified  four  facilities  that  produce 
chlorinated  toluene  wastes. 

The  Agency  has  identified  no  K149 
nonwastewaters.  no  KiSO 
nonwastewaters.  and  les»  than  100  tons 
of  K151  nonwastewaters  that  were  being 
land  disposed.  For  the  capacity  analysis. 
EPA  assumes  that  these  quantities  are 
currently  being  land  disposed  and  will 
require  further  treatment  as  a  result  of 
today's  proposed  rule. 

EPA  aoes  not  have  any  information 
that  chlorinated  toluene  wastewaters  are 
currently  generated.  The  quantity  of 
these  wastewaters  is  assumed  to  be  zero. 
EPA  is  soliciting  comments  on  changes 
of  management  practices  or  generation 
data  on  these  wastes. 

Because  adequate  capacity  exists  to 
treat  these  wastes.  EPA  is  not  proposing 
to  grant  a  national  capacity  variance  for 
K149,  K150,  and  K151  nonwastewaters 
and  wastewaters. 

3.  Newly  Identified  TC  Wastes  That 
Were  Not  Previously  Hazardous  by  the 
Old  EP  Leaching  Procedure 

In  the  Third  LDR  rule  (55  FR  22520. 
lune  1, 1990),  EPA  promulgated 
treatment  standards  for  D012  through 
D017  wastes,  but  only  for  those  wastes 
that  were  previously  hazardous  by  the 
old  EP  leaching  procedure  and  remain 
hazardous  under  the  new  TCLP.  D012 
through  D017  wastes  that  were  not 
hazardous  by  the  old  EP  leaching 
procedure  but  are  now  hazardous  using 
the  new  TCLP  are  considered  newly- 
identified  D012  through  E)017  wastes. 

In  response  to  the  ANPRM  (56  FR 
55160,  Cktober  24, 1991).  EPA  did  not 
receive  any  estimates  for  additional 
waste  quantities  (or  newly-identified 
wastes)  due  to  the  use  of  TCLP  rather 
than  the  EP  leaching  procedure.  EPA 
believes  that  the  quantities  of  the  newly- 
identified  D012  through  D017  wastes 
due  to  the  use  of  the  TCLP  rather  than 
the  EP  leaching  procedure  are  small,  if 
any,  and.  hence,  expects  little  or  no 
additional  demand  for  commercial 
treatment  capacity  as  a  result  of  the 
LDRs.  Because  sufficient  capacity  exists 
to  treat  these  wastes,  EPA  is  proposing 
not  to  grant  the  newly-identified  D012 
through  D017  wastes  a  national  capacity 
variance. 

D.  Required  and  Available  Capacity  for 
Newly  Identified  Wastes  Mixed  with 
Badioactive  Components 

EPA  has  defined  a  mixed  RCRA/ 
radioactive  waste  as  any  matrix 
containing  a  RCRA  hazardous  waste  and 
a  radioactive  waste  sub)ect  to  the 
Atomic  Energy  Act  (53  FR  37045,  37046. 
September  23. 1988).  These  mixed 
wastes  are  subject  to  the  RCRA 


hazardous  waste  regulations,  including 
the  land  disposal  restrictions,  regardless 
of  the  type  of  radioactive  constituents 
that  these  wastes  contain. 

Radioactive  wastes  that  are  mixed 
with  spent  solvents,  dioxins,  California 
list  wastes,  or  First  Third,  Second  Third, 
or  Third  Third  wastes  are  subject  to  the 
land  disposal  restrictions  already 
promulgated  for  these  hazardous  wastes. 
EPA  granted  national  capacity  variances 
for  all  of  these  mixed  wastes  because  of 
a  lack  of  national  treatment  capacity. 
Today's  rule  addresses  the  radioactive 
wastes  that  contain  newly  listed 
hazardous  wastes  being  restricted  in 
today's  proposed  rulemaking. 

Based  on  comments  received  by  EPA 
in  response  to  the  ANPRM  (56  FR 
55160]  and  previous  rulemakings,  the 
U.S.  Department  of  Energy  (DOE)  is  the 
primary  generator  of  mixed  RCRA/ 
radioactive  wastes.  A  variety  of  non- 
IX)E  facilities  also  generate  mixed 
wastes,  including  nuclear  power  plants, 
academic  and  medical  institutions,  and 
industrial  facilities. 

In  response  to  the  ANPRM.  DOE 
developed  and  submitted  data  on  its 
generation  of  mixed  RCRA/radioactive 
wastes  and  its  capacity  available  to  treat 
such  wastes.  To  update  and  refine  its 
data.  DOE  requested  37  DOE  Field 
Organizations  to  identify  and 
characterize  their  mixed  waste  streams, 
including  developing  profiles  of  the 
newly  regulated  "TC  organic  waste 
streams.  "Twenty  DOE  Field 
Organizations  responded  to  the  data 
request  and  provided  waste  stream- 
specific  data,  including  annual 
generation  rates  and  the  inventory  of 
such  wastes  expected  by  May  1993.  In 
April,  1993.  this  Interim  Mixed  Waste 
Inventory  Report  was  prepared  and 
included  a  national  inventory  of  all 
mixed  wastes  that  are  currently  stored 
or  will  be  generated  over  the  next  five 
years,  and  a  national  inventory  of  mixed 
waste  treatment  capacities  and 
technologies.  The  report  provides  waste 
stream-specific  and  treatment  facility- 
specific  information  for  each  DOE  site 
in  each  state.  EPA  has  not  completed  its 
review  of  the  data  contained  in  this 
report,  and  consequently,  the  data  were 
not  available  for  use  in  Uiis  proposed 
rule.  Additionally,  the  six-month  public 
comment  period  for  the  Interim  Report 
has  not  yet  expired.  EPA  will  update  the 
results  of  the  capacity  analysis  for  the 
final  rule  with  the  results  ftom  the  Final 
Mixed  Waste  Inventory  Report. 

Data  on  some  of  the  other  DOE 
facilities  were  derived  from  other  data 
sources.  DOE  also  submitted  data 
gathered  from  its  Field  Organizations  on 
the  availability  of  its  existing  and 
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planned  capacity  to  treat  mixed  RCRAJ 
radioactive  wastes,  including  TC  wastes. 

While  DOE  has  provided  its  best 
available  data  on  mixed  waste 
generation,  uncertainty  remains  about 
mixed  waste  generation  at  DOE  (and 
non-DOE)  facilities.  For  example,  not  all 
DOE  Field  Organizations  responded  to 
DOE'S  request  for  information.  In 
addition,  IX3E  recently  completed  an 
Interim  Mixed  Waste  Inventory  Report 
(April  1993).  This  information  will  be 
incorporated  into  the  final  capacity 
analysis.  In  addition,  the  data  submitted 
to  EPA  generally  did  not  include  DOE 
environmental  restoration  wastes 
which,  when  generated,  will  increase 
the  quantity  of  newly  identified  mixed 
wastes  that  require  treatment. 

Although  DOE  is  in  the  process  of 
increasing  its  capacity  to  manage  mixed 
RCRA/radioactive  wastes,  information 
supplied  by  DOE  indicates  that  a 
significant  capacity  shortfall  currently 
exists  for  the  treatment  of  mixed  RCRA/ 
radioactive  wastes,  much  of  which  is  in 
storage  facilities  awaiting  treatntent. 
DOE  has  indicated  that  it  will  generally 
give  treatment  priority  to  mixed  wastes 
that  are  already  restricted  under 
previous  LDR  rules  (e.g..  radioactive 
wastes  mixed  with  solvents,  dioxins, 
California  list  wastes,  or  First  Third, 
Second  Third,  or  Third  Third  wastes.) 
DOE  is  also  concerned  about  the 
availability  of  treatment  capacity  for 
mixed  wastes  that  will  be  generated  as 
a  result  of  site  remediation  activities. 
EPA's  review  of  non-DOE  data  sources 
also  showed  a  signiHcant  lack  of 
commercial  treatment  capacity. 

Despite  the  uncertainty  about 
quantities  of  mixed  radioactive  wastes 
containir>g  newly  listed  aiKl  identified 
wastes  that  will  require  treatment  as  a 
result  of  today's  proposed  rule,  any  new 
commercial  capacity  that  becomes 
available  will  be  needed  for  mixed 
radioactive  wastes  that  were  regulated 
in  previous  LDR  rulemakings  and  whose 
variances  have  already  expired.  Thus, 
EPA  has  determined  that  sufficient 
alternative  treatment  capacity  is  rK>t 
available,  and  is  pro[>osing  to  grant  a 
two-year  national  capacity  variance  for 
mixed  RCRA/radioactive  wastewaters 
and  nonwastewaters  contaminated  with 
newly  listed  and  identified  wastes 
whose  standards  are  being  proposed 
today. 

E.  Required  and  Available  Capacity  for 
High  TOC  Ignitable.  TC  Pesticide,  and 
Newly  Listed  Wastes  Injected  into  Class 
IDeepWeHs 

As  explained  hi  previous  rules 
concerning  land  disposal  restrictions 
(see  e.g.,  52  FR  32450,  August  27, 1987; 
53  FR  30912.  August  16. 1988;  55  FR 


22520,  June  1, 1990).  ^A  is  allocating 
available  capacity  firs  to  those  wastes 
disposed  in  surface  units,  second  to 
wastes  resulting  from  CERCLA  and 
RCRA  clean  ups,  and  inally  to 
underground  injected  wastes.  Based  on 
this  hierarchical  approach,  the  Agency 
is  proposing  the  follo\i/ing  effective 
dates  for  injected  was'es. 

EPA  has  very  limited  information 
which  differentiates  h  gh  TOC  DOOl 
ignitable  wastes  from  ow  TOC  DOOl 
ignitable  wastes,  par'i  :ularly  with 
reference  to  the  type  of  Qass  I  injection 
well  (i.e.  nonhazardois  versus 
hazardous)  the  wastes  are  disposed  into. 
However,  the  information  the  Agency 
does  have  indicates  tial  both  DOOl 
ignitable  wastes  and  ~012-D017  TC 
pesticide  wastes  are  dt^ep  well  injected 
into  Class  I  hazardous  wells  with  no- 
migration  petitions.  Q'A  estimates  that, 
based  on  management  practices,  little  if 
any  diluted  high  TOC  .gnitable  waste  is 
injected  into  Class  I  nc  nhazardous 
wells,  and  no'more  thj  n  419  tons  of 
D012-D017  pesticide  wastes  are  deep 
well  injected  into  Clasi  I  wells  without 
no-migration  petitions 

The  following  wastes  are  the  newly 
listed  wastes  for  whic"^  numerical 
standards  are  being  pr  iposed,  and 
which  current  data  inc  icate  are  not 
being  underground  invjcted: 

Coke  Production  Wastes:  K141.  K142.  K143, 

K144.K145.  K147.  K!!48 
Chlorotoluene  Production  Wastes:  K149. 

KtSO,  K151 

Therefore,  EPA  is  proposing  that  these 
wastes  be  prohibited  fi  am  underground 
injection  upon  the  datt  of  final 
promulgation  of  this  n  le.  EPA  is  not 
proposing  to  grant  a  national  capacity 
variance  for  any  of  thete  waste  types. 
The  Agency  requests  h,  rther  comment 
on  whether  any  of  thests  wastes  are 
being  injected.  Commept  is  also 
requested  on  what  quantities  of  wastes 
are  being  injected,  and  on  the 
characteristics  of  these  wastes. 

F.  Required  and  Available  Capacity  for 
Hazardous  Soil  and  De'tris 
Contaminated  With  Ne  vly  Listed  and 
Identified  Wastes 

This  capacity  analysis  focuses  on 
hazardous  soil  and  debris  contaminated 
with  wastes  whose  treatment  standards 
are  proposed  in  this  ru  r  as  well  as 
hazardous  soils  contair  inated  with 
Phase  I  wastes. 

Based  on  data  currently  available, 
EPA  estimates  that  3  m  ilion  tons  of 
hazardous  soil  contaminated  with 
previously  regulated  wastes  are 
presently  disposed  in  hazardous  waste 
landfills  without  prior  raiment.  These 
wastes  were  granted  a  t  AO-year  national 


capacity  variance  in  the  Third  Third 
rule  (55  FR  22520)  which  expired  in 
May  1992.  However,  EPA  granted  a  one- 
year  national  case-by-case  extension  for 
hazardous  soil  contaminated  with 
previously  regulated  wastes  requiring 
treatment  by  incineration,  retorting,  or 
vitrification.  This  variance  expired  in 
May  1993.  Consequently,  these  wastes 
may  undergo  treatment  prior  to  land 
disposal.  In  order  to  determine  the 
capacity  available  to  treat  newly  listed 
and  identified  hazardous  soil.  EPA  must 
consider  the  impact  that  the  treatment 
of  hazardous  soil  contaminated  with 
wastes  regulated  in  previous  LDR 
rulemakings  will  have  on  available 
commercial  capacity.  EPA  used  several 
data  sources  to  estimate  the  total 
quantity  of  land-disposed  hazardous 
soil  and  debris.  These  sources  include: 
responses  to  the  Advance  Notice  to  the 
Proposed  Rulemaking  (ANPRM)  for  the 
newly  identified  wastes  (56  FR  55160); 
the  newly  developed  TC  data  set 
discussed  earlier;  information  provided 
during  a  series  of  roundtable  meetings 
held  by  the  Agency  in  May  and  June  of 
1991  with  representatives  of  companies 
involved  in  the  management  and 
disposal  of  hazardous  debris  and  soil; 
the  Biennial  Reporting  System  (BRS); 
Records  of  Decision  (RODs)  of 
Superfund  sites;  the  National  Survey  of 
Treatment.  Storage.  Disposal  and 
Recycling  Facilities  (TSDR  Survey);  and 
the  National  Survey  of  Hazardous  Waste 
Generators.* 

In  general,  EPA  found  severe 
limitations  in  estimating  the  total 
quantity  of  hazardous  soil  because  the 
available  data  are  incomplete  and 
poorly  defined.  The  reason  for  this  lack 
of  comprehensive  data  is  several-fold: 
First,  the  regulated  community  reported 
that  their  data  generaHy  are  not 
classified  by  soil  but  rather  by  waste 
code  and  waste  descjiption;  second,  the 
data  from  the  TSDR  and  Generator 
Surveys  were  not  collected  and 
categorized  specifically  for  soil,  and  soil 
was  often  mixed  with  debris'  and  was 
frequently  contaminated  with  more  than 
one  waste,  thereby  making  the 
hazardous  soil  quantity  determinations 
difficult;  third,  TSDR  and  Generator 
Surveys  do  not  include  data  on 
hazardous  soil  contaminated  with 


«  EPA  conducted  the  »urvey»  during  1967  and 
19M  to  obtain  coinpr«h«n&ive  daU  on  (tie  nation's 
capacity  for  rrvanaging  hazardous  waste  and  the 
voluroet  of  hazardous  waste  being  land  disposed  as 
well  as  data  on  waste  generation,  waste 
characterizatiod.  and  hazardous  waste  treatioenl 
capacity  in  units  exempt  from  RCRA  permitlirk^ 

'Data  submitted  by  TSDFs  in  roundtable 
meetings  sometimes  combine  contaminated  debris 
with  soil.  Furthermore.  TSDFs  have  Mated  that 
historical  waste  data  are  generally  not  kept  by  soil 
classiAcationa. 
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newly  identified  wastes  because  they 
were  not  considered  hazardous  wastes 
in  1986;  an^t  fourth,  the  BRS  only  covers 
active  generators  of  hazardous  waste 
and  therefore  may  not  capture  soil 
volumes  generated  at  inactive  sites. 

1.  Waste  Generation 

a.  Hazardous  soil.  The  hazardous  soil 
covered  by  this  proposal  includes  soil 
contaminated  with  D018-D043  organic 
TC  wastes,  soils  contaminated  with 
coke-by  product  wastes  and  chlorinated 
toluene  wastes,  mixed  radioactive  soils 
contaminated  with  Phase  II  wastes,  and 
soils  contaminated  with  Phase  I  wastes. 
The  largest  quantity  of  hazardous  soil  in 
this  proposal  is  from  hazardous  soil 
contaminated  with  D018-D043  organic 
TC  wastes.  Based  on  the  results  of  the 
TC  survey,  EPA's  current  estimate  for 
this  quantity  that  will  require  ofT-site 
treatment  is  234.000  tons  per  year.  Table 
4  presents  the  estimated  1993  quantities 
of  soil  and  debris  contaminated  with 
newly  identified  TC  wastes  requiring 
off-site  treatment,  by  waste  code  and 
type.  The  results  of  the  newly 
developed  TC  data  set  discussed  in  the 
introductory  section  of  this  chapter  have 
been  used  for  these  demand  estimates 
and  are  part  of  the  docket  for  today's 
rule.  Additional  analysis  of  the  survey 
data  will  be  incorporated  in  the  capacity 
analysis  for  the  final  rule.'" 

Chie  commenter  to  the  ANPRM 
indicated  that  as  many  as  3,000 
manufactured  gas  plants  (MOP)  may  be 
generating  TC-contaminated  soil  and 
debris.  Most  of  the  soil  and  debris 
generated  at  these  plants  is  expected  to 
be  contaminated  with  benzene.  While 
EPA  acknowledges  that  the  quantities  of 
TC-contaminated  soil  from  MGP  are 
potentially  large,  the  Agency  expects 
that  most  of  this  quantity  will  be 
managed  on-site  and  will  not  require 
off-site  or  commercial  treatment 
capacity.  EPA  requests  updated 
information  on  the  generation  and 
management  of  these  wastes  and  on 
~  whether  there  will  be  sufficient 
commercial  treatment  services  to  treat 
these  wastes  on-site. 

Table  4.— 1993  Quantities  of  TC- 
contaminated  soil  and  debris 
Requiring  Off-Site  Treatment 

(Surtace  Disposed  Wastes  in  Tons] 


Table  4.— 1993  Quantities  of  TC- 
Contaminated  Soil  and  Debris 
Requiring  Off-Site  Treatment— 
Continued 

[Surface  Disposed  Wastes  In  Tons] 


Code 

Soil 

Debris 

0018. 
0019. 
0020. 

161.166 
184 
325 

27.574 

195 

16 

Code 


D021  . 

D022. 

D023. 

D024. 

D025. 

D026. 

D027. 

D028. 

D029. 

D030. 

D031  . 

D032. 

0033. 

0034. 

0035 

D036. 

0037 

D038. 

0039. 

0040 

D041 

0042 

0043 


Total 


Soil 


29.760 

212 

139 

71 

31 

57 

30 

50 

30 

60 

111 

1.270 

1.795 

244 

976 

314 

1.831 

324 

28.938 

90 

17 

13 

59 

68 

60 

103 

60 

29 

461 

293 

113 

65 

336 

227 

567 

538 

2,789 

961 

3.967 

878 

17 

22 

17 

22 

66 

85 

233.845 


Debris 


33.781 


)    *Tbe  total  quantity  of  all  TC  haxardous  soils 
Z'  impacted  by  llOR  regulations  may  increase  as 
^~^  further  regulations  are  developed  for  TC  wastes 
which  are  deferred  to  future  rulemakings. 


EPA  believes  mixed  radioactive  soils 
contaminated  with  Phase  II  wastes  are 
currently  generated.  For  example,  DOE 
informed  EPA  that  mixed  radioactive 
soil  contaminated  with  newly  identified 
TC  organic  wastes  are  generated  at  a  rate 
of  1.5  m'  per  year.  Additionally.  23.7  m' 
of  TC  organic  mixed  radioactive  soils 
are  being  stored  awaiting  treatment. 
Therefore  EPA  does  not  believe  there  is 
sufficient  treatment  capacity  for  the  TC 
organic  mixed  radioactive  soils 
generated  annually. 

Soils  for  Phase  I  wastes  are  being 
regulated  under  this  rulemaking.  The 
largest  source  of  hazardous  soil 
contaminated  with  Phase  I  wastes  are 
F037  and  F038  wastes  generated  at 
p)€troleum  refining  facilities.  EPA 
believes  that  the  quantities  of  hazardous 
soil  contaminated  with  other  Phase  I 
wastes  are  relatively  small.  EPA  has 
received  information  from  petroleum 
refineries  indicating  that  most  facilities 
that  were  managing  F037  and  F038 
wastes  in  surface  impoundments  are 
modifying  their  operations  in  some  way. 
To  the  extent  that  a  proportion  of 
surface  impoundments  will  be  closed 
with  waste  removal,  hazardous  soil  will 
be  generated. 

Information  submitted  to  EPA  by 
some  petroleum  refining  facilities 
indicates  that  many  surface 
impoundments  managing  F037  and 
F038  wastes  will  be  closed  with  waste 
removal  and  that  a  significant  number  of 


these  closures  will  occur  during  1994. 
Closures  with  waste  removal  may 
involve  the  generation  of  hazardous  soil. 
Based  on  assessments  of  the  "typical" 
quantities  of  soil  excavated  during 
surface  impoundment  closures.  EPA 
estimates  that  as  much  as  90.000  tons  of 
F037-  and  F038-hazardous  soil  may  be 
impacted  by  this  rule.  EPA  stresses  that 
these  quantities  represent  a  one-time 
generation  of  soil  and  are  not  expected 
to  recur  after  1994.  EPA  requests 
comments  on  this  estimate  and  the 
timing. 

EPA  estimates  that  approximately  3 
million  tons  of  hazardous  soil 
contaminated  with  previously  regulated 
wastes  are  land  disposed  per  year.  EPA 
believes  these  quantities  will  initially 
have  a  significant  impact  on  the 
capacity  available  to  treat  newly  listed 
and  identified  hazardous  soil.  EPA 
solicits  comment  on  this  quantity 
estimate.  Comments  from  the 
roundtable  meetings  indicate  that 
decommissioning  of  large  chemical  * 
plants  and  increasing  remediation 
activities  can  significantly  increase  the 
estimated  quantity  of  hazardous  soil. 

Several  commenters  to  the  ANPRM 
indicated  that  EPA  may  have 
underestimated  the  annual  quantities  of 
hazardous  soil  generated.  Some 
commenters  provided  site  specific  data 
on  the  quantities  of  soil  generated 
during  remedial  actions.  The  Agency  is 
incorporating  these  data  in  its  analysis 
of  the  required  capacity  for  hazardous 
soil.  Other  commenters  indicated  that 
very  large  quantities  of  hazardous  soil 
contaminated  with  wood  preserving 
wastes  and  with  former  Bevill  wastes 
will  be  generated  in  the  near  future.  The 
Agency  acknowledges  these  comments. 
However,  hazardous  soil  contaminated 
with  wood  preserving  wastes  and  with 
former  Bevill  wastes  will  be  addressed 
in  a  future  rulemaking. 

EPA  notes  that  the  promulgation  of 
new  soil  standards  may  encourage  the 
development  of  on-site  treatment 
technologies  or  the  increased  use  of 
innovative  technologies.  EPA  requests 
comments  on  the  use  of  innovative 
technologies  for  hazardous  soil. 
Specifically.  EPA  requests  information 
on  constraints  to  the  use  of  these 
technologies  both  on-  and  off-site, 
including  physical  or  chemical 
characteristics  of  the  wastes,  and 
logistical  constraints  such  as  permitting, 
scheduling,  etc. 

b.  Hazardous  debris.  This  rule  covers 
debris  contaminated  with  the  newly 
listed  and  identified  wastes  covered  in 
this  proposal.  An  examination  of  the 
data  from  the  TC  survey  indicates  that 
approximately  34.000  tons  of  debris 
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contaminated  with  IX)18-O043  wastes 
may  be  currently  land  disposed. 

EPA  believes  mixed  radioactive  debris 
contaminated  with  Phase  D  wastes  are 
currently  generated.  For  example,  DOE 
informed  EPA  that  mixed  radioactive 
debris  contaminated  with  newly 
identified  TC  organic  wastes  are 
generated  at  a  rate  of  46.36  m^  per  year. 
Additionally.  957.42  m^  of  TC  organic 
mixed  radioactive  debris  is  being  stored 
awaiting  treatment.  Therefore  EPA  does 
not  believe  there  is  suHicient  treatment 
capacity  for  the  TC  organic  mixed 
radioactive  debris  generated  annually. 

2.  Current  Management  Practices 

Waste  generators  and  TSDFs  report 
that  most  of  the  soils  contaminated  with 
D018-D043  newly  identified  organic  TC 
wastes  are  currently  landfilled  without 
prior  treatment.  Incineration  is  the 
commercial  off-site  treatment 
technology  reportedly  available  for 
these  wastes. 

Other  than  incineration  for  treating 
organic  TC-contaminated  soil,  EPA  has 
no  information  on  the  commercial  off- 
site  availability  of  other  treatment 
technologies  (e.g.,  low  temperature 
thermal  desorption,  bioremediation, 
solvent  extraction.)  Although  several 
commenters  to  the  ANPRM  mentioned 
bioremediation  as  an  alternative  to 
incineration  for  the  treatment  of  TC- 
contaminated  soils,  no  commenter 
provided  facility  specific  information  on 
commercially  available  off-site 
treatment  capacity  for  bioremediation. 
The  lack  of  off-site  commercial  capacity 
for  technologies  other  than  incineration 
was  confirmed  by  responses  to  EPA's 
request  for  voluntary  information  from 
vendors  of  innovative  technologies 
provided  in  the  Vendor  Information 
System  for  Innovative  Treatment 
Technologies  (VISITT).  Although  EPA 
has  received  no  information  that 
special-handling  problems  may  limit  the 
quantity  of  hazardous  soil  that  currently 
can  be  treated  by  incineration.  EPA  is 
requesting  information  on  special- 
handling  concerns  with  managing  these 
wastes. 

3.  Available  Capacity  and  Capacity 
Implications 

a.  Hazardous  soil.  EPA  is  proposing 
that  hazardous  soil  be  treated  prior  to 
land  disposal  using  one  or  more  of  the 
following  general  methods  of  soil 
treatment:  Biological  treatment, 
chemical  extraction,  soil  washing, 
dechlorination,  low-temperature 
thermal  desorption,  high-temperature 
distilladon,  thermal  destruction, 
stabilization,  and  vitrification.  EPA  has 
determined  that  available  destruction 
(e.g..  incineration)  capacity  is 


inadequate,  although  ac  equate 
immobilization  (e.g.,  st(bilization) 
capacity  exists.  Inadequate  capacity  also 
exists  for  many  of  the  ptjposed 
technologies  in  the  extrK:tion  family 
(e.g..  soil  washing,  cheriical  extraction). 
Much  of  the  capacity  of  extraction 
technologies  currently  used  to 
decontaminate  soils,  such  as  soil 
washing,  may  not  be  permitted  prior  to 
the  effective  date  of  thi:  rule,  although 
EPA  is  exploring  optior  s  to  expedite  the 
permitting  of  these  technologies.  In 
conclusion,  EPA  anticiiiates  that  the  off 
site  commercial  capaciiy  available  to 
treat  hazardous  soils  at  the  time  this 
rule  becomes  effective  •  vill  be  limited  to 
incineration  and  stabilization.  EPA 
recognizes  that  innovative  technologies 
are  also  available  to  treit  hazardous  soil. 
EPA  requests  comment  j  on  the 
practicality  and  current  availability  of 
these  technologies. 

EPA  is  proposing  to  {.rant  a  two-year 
national  capacity  variaice  for  soils 
contaminated  with  nev  ly  identified  TC 
organic  wastes  (D018-I)043)  and  K141- 
K145,  K147,  K148.  K149,  K150,  and 
K151  wastes.  The  variance  is  necessary 
because  of  the  general  ack  of  capacity 
to  treat  soil  contaminalad  with  organics, 
and  the  large  quantity  (if  soil 
contaminated  with  pre  /iously  regulated 
organic  wastes,  for  which  the  variances 
have  expired.  EPA  is  a  so  proposing  to 
grant  a  two-year  national  capacity 
variance  to  soils  contaminated  with 
newly  listed  wastes  co  'ered  in  the 
Phase  I  rule  (i.e.,  F037  uid  F038 
petroleum  refming  wa;  tes;  U328,  U352, 
and  U359;  K107-K110  Kli:  and  K 11 2; 
K117.  K118.  and  K136;  and  K123- 
K136.)  The  quantities  of  soil 
contaminated  with  FO:  7  an<^  F038 
generated  as  a  result  ol  surface 
impoundment  closurei  are  estimated  to 
be  approximately  90,000  tons.  EPA 
ex{>ects  the  quantities  of  soil 
contaminated  with  other  Phcse  I  wastes 
to  be  relatively  small. 

As  discussed  above.  EPA  estimates 
that  as  much  as  3  million  tons  of 
hazardous  soil  contaminated  with 
previously  regulated  wastes  .ire  land 
disposed  per  year.  Any  newly  proposed 
commercial  capacity  will  be  leeded  for 
soil  that  is  contaminated  witi  wastes 
regulated  in  previous  LDR  m  lemakings. 
The  proposed  variance  may  <  How 
sufficient  time  for  the  installation  and 
permitting  of  the  treatment  s-^ems 
necessary  to  handle  the  quan  'Jties  of 
soils  contaminated  wi'h  new  y  listed 
wastes  covered  in  the  Phase  i  rule. 

The  Agency's  qualitative  arguiment  is 
based  on  this  need  and  the  ladi  of  solid 
incineration  as  well  as  other  :apacity  for 
managing  hazardous  soils.  Tl  e  Agency 
solicits  comments  on  .his  ap^^roach  and 


on  estimates  of  available  treatment 
capacity. 

b.  Hazardous  debris.  EPA  estimates 
that  approximately  34,000  tons  of  debris 
contaminated  with  newly  identified 
organic  TC  wastes  are  currently  land 
disposed  and  require  off-site 
commercial  treatment  capacity.  The 
capacity  analysis  conducted  for  debris 
contaminated  with  Phase  II  wastes 
indicates  that  insufficient  capacity 
exists  to  treat  debris  contaminated  with 
organics. 

EPA  is  proposing  to  grant  a  two-year 
capacity  variance  for  debris 
contaminated  with  newly  listed  and 
identified  wastes  covered  under  this 
proposal  (i.e..  newly  identified  organic 
TC  wastes  (D018-D043),  K141-K145. 
and  K147-K151  wastes.)  The  Agency  is 
concerned  that  there  will  be  insufficient 
time  for  facilities  generating  these  debris 
and  for  potential  treaters  to  plan  for  the 
management  of  such  debris  after  the 
expiration  of  the  one- year  renewal  of  the 
hazardous  debris  case-by-case  capacity 
variance  in  May  1994.  EPA  also  realizes 
that  there  may  be  logistical  problems 
associated  with  the  management  of 
hazardous  debris  cogenerated  with 
hazardous  soils  contaminated  with 
wastes  covered  in  this  proposal.  In 
examining  the  generation  of  hazardous 
debris.  EPA  has  learned  that  debris  and 
soil  are  usually  cogenerated;  therefore. 
EPA  is  proposing  to  grant  a  two-year 
national  capacity  variance  to  debris 
contaminated  with  wastes  covered  by 
this  proposal.  EPA  requests  comments 
on  this  approach. 

EPA  notes  that  if  soil  and  debris  are 
contaminated  with  newly  identified 
organic  wastes  covered  in  this  rule  and 
also  with  newly  identified  inorganic 
wastes  whose  treatment  standard  is 
based  on  an  available  technology,  the 
soil  and  debris  would  remain  eligible 
for  the  national  capacity  variance.  This 
is  because  the  hazardous  soil  and  debris 
would  still  have  to  be  treated  by  some 
technologies  that  EPA  has  evaluated  as 
being  unavailable  at  present. 

Xm.  State  Authority 

A.  Applicability  of  Rules  in  Authoriz*^ 
States 

Under  section  3006  of  RCRA.  EPA 
may  authorize  qualified  States  to 
administer  and  enforce  the  RCRA 
program  within  the  State.  Following 
authorization.  EPA  retains  enforcement 
authority  under  sections  3008.  3013. 
and  7003  of  RCRA,  although  authorized 
States  have  primary  enforcement 
responsibility.  The  standards  and 
requirements  for  authorization  are 
found  in  40  CFR  part  271. 
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Prior  to  the  Hazardous  and  Solid 
Waste  Amendments  of  1984  (HSWA).  a 
State  with  Hnal  authorization 
administered  its  hazardous  waste 
program  in  lieu  of  EPA  administering 
the  Federal  program  in  that  State.  The 
Federal  requirements  no  longer  applied 
in  the  authorized  State,  and  EPA  could 
not  issue  permits  for  any  facilities  that 
the  State  was  authorized  to  permit. 
When  new.  more  stringent  Federal 
requirements  were  promulgated  or 
enacted,  the  State  was  obliged  to  enact 
equivalent  authority  within  specified 
time  frames.  New  Federal  requirements 
did  not  take  effect  in  an  authorized  State 
until  the  State  adopted  the  requirements 
as  State  law. 

In  contrast,  under  RCRA  section 
3006(g)  (42  U.S.C.  6926(g)).  new 
requirements  and  prohibitions  imposed 
by  HSWA  take  effect  in  authorized 
States  at  the  same  time  that  they  take 
effect  in  nonauthorized  States.  EPA  is 
directed  to  carry  out  these  requirements 
and  prohibitions  in  authorized  States, 
including  the  issuance  of  permits,  until 
the  State  is  granted  authorization  to  do 
so.  While  States  must  still  adopt  HSWA- 
related  provisions  as  State  law  to  retain 
final  authorization.  HSWA  is 
implemented  Federally  in  authorized 
States  in  the  interim. 

Certain  portions  of  today's  rule  are 
being  proposed  pursuant  to  sections 
3004ld)  through  (k).  and  (m).  of  RCRA 
(42  U.S.C.  6924(d)  through  (k).  and  (m)). 
It  is  proposed  that  these  be  added  to 
Table  1  in  40  CFR  271. l(j).  which 
identifies  the  Federal  program 
requirements  that  are  promulgated 
pursuant  to  HSWA  and  that  take  effect 
in  all  States,  regardless  of  their 
authorization  status.  States  may  apply 
for  either  interim  or  final  authorization 
for  the  HSWA  provisions  in  Table  1.  as 
discussed  in  the  following  section  of 
this  preamble.  Table  2  in  40  CFR 
271. l(j)  is  also  proposed  to  be  modified 
to  indicate  that  this  rule  is  a  self- 
implementing  provision  of  HSWA. 

B.  Effect  on  State  Authorization 

As  noted  above.  EPA  is  today 
proposing  a  rule  that  in  part,  when  final, 
will  be  implemented  in  authorized 
States  until  their  programs  are  modified 
to  adopt  these  rules  and  the 
modification  is  approved  by  EPA. 
Because  the  rule  is  proposed  pursuant 
to  HSWA.  a  State  submitting  a  program 
modification  may  apply  to  receive  either 
interim  or  final  authorization  under 
RCRA  section  3006(g)(2)  or  3006(b). 
respectively,  on  the  basis  of 
requirements  that  are  substantially 
equivalent  or  equivalent  to  EPA's.  The 
procedures  and  schedule  for  State 
program  modifications  for  either  interim 


or  final  authorization  are  described  in 
40  CFR  271.21.  It  should  be  noted  that 
HSWA  interim  authorization  expired  on 
January  1. 1993  (see  40  CFR  271.24(c)). 
although  EPA  is  currently  developing  a 
rule  which  would  extend  this  date. 

Section  271.21(e)(2)  requires  that 
States  that  have  final  authorization  must 
modify  their  programs  to  reflect  Federal 
program  changes  and  must  subsequently 
submit  the  modification  to  EPA  for 
approval.  The  deadline  by  which  the 
State  would  have  to  modify  its  program 
to  adopt  these  regulations  is  specified  in 
section  271.21(e).  Once  EPA  approves 
the  modification,  the  State  requirements 
become  Subtitle  C  RCRA  requirements. 

States  with  authorized  RCRA 
programs  may  already  have 
requirements  similar  to  those  in  today's 
proposed  rule.  These  State  regulations 
have  not  been  assessed  against  the 
Federal  regulations  being  proposed 
today  to  determine  whether  they  meet 
the  tests  for  authorization.  Thus,  a  State 
is  not  authorized  to  implement  these 
requirements  in  lieu  of  EPA  until  the 
State  program  modifications  are 
approved.  Of  course,  states  with  existing 
standards  could  continue  to  administer 
and  enforce  their  standards  as  a  matter 
of  State  law.  In  implementing  the 
Federal  program.  EPA  will  work  with 
States  under  agreements  to  minimize 
duplication  of  efforts.  In  many  cases. 
EPA  will  be  able  to  defer  to  the  States 
in  their  efforts  to  implement  their 
programs  rather  than  take  separate 
actions  under  Federal  authority. 

States  that  submit  official  applications 
for  final  authorization  less  than  12 
months  after  the  effective  date  of  these 
regulations  are  not  required  to  include 
standards  equivalent  to  these 
regulations  in  their  application. 
However,  the  State  must  modify  its 
program  by  the  deadline  set  forth  in 
§  271.21(e).  States  that  submit  official 
applications  for  final  authorization  12 
months  after  the  effective  date  of  these 
regulations  must  include  standards 
equivalent  to  these  regulations  in  their 
application.  The  requirements  a  state 
must  meet  when  submitting  its  final 
authorization  application  are  set  forth  in 
40  CFR  271.3. 

The  regulations  being  proposed  today 
need  not  affect  the  State's  Underground 
Injection  Control  (UlC)  primacy  status. 
A  State  currently  authorized  to 
administer  the  UlC  program  under  the 
Safe  Drinking  Water  Act  (SDWA)  could 
continue  to  do  so  without  seeking 
authority  to  administer  the  amendments 
that  will  be  promulgated  at  a  future 
date.  However,  a  State  which  wished  to 
implement  part  148  and  receive 
authorization  to  grant  exemptions  from 
the  land  disposal  restrictions  would 


have  to  demonstrate  that  it  had  the 
requisite  authority  to  administer 
sections  3004(f)  and  (g)  of  RCRA.  The 
conditions  under  which  such  an 
authorization  may  take  place  are 
summarized  below  and  are  discussed  in 
a  July  15.  1985  final  rule  (50  FR  28728). 

XIV.  Regulatory  Requirements 

A.  Regulatory  Impact  Analysis  Pursuant 
to  Executive  Order  12291 

Executive  Order  No.  12291  requires 
that  a  regulatory  agency  consider  for 
each  regulation  the  potential  benefits  as 
compared  to  the  potential  costs  to 
society.  To  this  end.  for  all  major  rules, 
a  Regulatory  Impact  Analysis  (RIA) 
must  be  conducted.  An  RIA  consists  in 
a  quantification  of  the  potential  benefits, 
costs  and  economic  impacts  of  a  rule.  A 
major  rule  is  defined  as  a  regulation 
estimated  to  result  in:  (1)  An  annual 
effect  on  the  economy  of  $100  million 
or  more;  (2)  A  major  increase  in  costs  or 
prices  for  consumers,  individuals, 
industries.  Federal.  State,  and  local 
government  agencies,  or  geographic 
regions;  or  (3)  Significant  adverse  effects 
on  competition,  employment, 
investment,  productivity,  innovation,  or 
on  the  ability  of  United  States-based 
enterprises  to  compete  with  foreign- 
based  enterprises  in  domestic  or  export 
markets. 

The  Agency  estimated  the  costs  of 
today's  proposed  rule  to  determine  if  it 
is  a  "major"  regulation  as  defined  by  the 
Executive  Order.  Today's  rule  is 
estimated  to  have  total  annual 
incremental  costs  of  $330  million; 
therefore,  today's  proposed  rule  is 
considered  a  major  rule.  Because  today's 
proposed  rule  is  a  major  rule,  the 
Agency  has  performed  an  Regulatory 
Impact  Analysis,  analyzing  the  benefits, 
costs,  and  economic  impacts  of  today's 
proposed  rule. 

More  detailed  discussions  of  the 
methodology  and  results  sections  may 
be  found  in  the  background  document, 
"Regulatory  Impact  Analysis  of  the 
Land  Disposal  Restrictions  for  the  Phase 
2  Newly  Listed  and  Identified  Wastes 
and  Contaminated  Soils."  which  has 
been  placed  in  the  docket  for  today's 
proposed  rule. 

1.  Methodology  Section 

a.  Cost  methodology.  In  today's 
notice,  the  Agency  is  proposing 
treatment  standards  for  newly  identified 
wastes,  consolidating  waste  stream  LDR 
requirements  into  a  "universal"  set  of 
LDR  standards,  as  well  as  establishing 
standards  for  treatment  of  hazardous 
soil.  The  newly  identified  wastes 
covered  under  today's  rule  include 
wastes  displaying  the  organic  toxicity 
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characteristic  (TC),  and  pesticide  wastes 
that  were  not  previously  hazardous  by 
the  EP  leaching  procedure  (see  section 
IV  of  today's  preamble  for  TC  organic 
and  pesticide  wastes),  as  well  as  Coke 
Production  wastes  and  Chlorotoluenes 
(see  section  V  of  today's  preamble.) 

The  Agency  has  not  estimated  the 
potential  changes  in  compliance  costs 
for  the  proposal  to  adopt  the  universal 
LDR  requirements.  In  general,  the 
Agency  beheves  that  many  standards 
would  not  change  significantly,  and 
thus  not  significantly  alter  current 
compliance  costs.  However,  the  Agency 
requests  comment  on  the  economic 
impacts  of  the  universal  treatment 
standards  proposal.  Of  the  newly 
regulated  hazardous  soil  in  today's  rule, 
the  only  newly  identified  wastes 
contaminating  soil  are  TC  wastes.  There 
are  some  volumes  of  F037  and  F038 
listed  waste  which  has  been  found  to 
contaminate  soils,  however  these 
volumes  are  only  generated  on  a  non- 
routine  basis,  and  are  believed  to  be 
negligible.  The  volumes  of  soils  which 
are  under  existing  LDR  regulations  will 
receive  a  potential  relief  from  regulation 
as  the  Agency  is  reducing  the  treatment 
standards  to  which  these  soils  must 
comply.  Finally,  the  Agency  is 
proposing  some  new  testing  and 
recordkeeping  requirements,  as  well  as 
reducing  other  recordkeeping 
requirements. 

The  cost  analysis  seeks  to  estimate  the 
incremental  costs  which  will  be 
incurred  as  a  result  of  the  proposed 
requirements.  The  incremental  costs  are 
estin>ated  as  the  costs  incurred  for 
management  under  the  post-regulatory 
requirements  minus  the  costs  currently 
incurred  under  the  baseline  practices  of 
management.  All  dollar  estimates  are  in 
1992  dollars  (unless  otherwise  noted.) 
The  potential  cost  savings  estimated  for 
previously  regulated  hazardous  soils  has 
not  been  subtracted  out  of  the  incurred 
costs  to  obtain  a  total,  but  are  presented 
as  a  separate  cost  savings  estimate. 

The  effects  of  waste  minimization 
have  not  been  thoroughly  accounted  for 
in  the  Phase  II  RIA.  There  are  two  areas 
of concern. 

The  first  issue  is  how  to  account  for 
waste  minimization  in  the  future,  due  to 
the  Phase  II  rule.  To  comply  with  LDR 
requirements,  generators  will  choose  the 
least  costly  means  to  comply:  Either  pay 
for  treatment  and  subtitle  C  disposal 
costs,  or  reduce  their  waste  volumes. 
EPA  has  not  considered  waste 
minimization  as  a  low  cost  compliance 
approach  in  the  RIA.  To  the  degree  that 
waste  minimization  will  be  employed  to 
comply  with  the  Phase  II  rule,  the  costs 
of  the  rule  would  be  lower  than  are 
estimated  in  the  RIA.  However,  the  costs 


of  the  waste  minimization  activities 
would  then  be  a  par  of  the  -.ompliance 
costs  of  this  rule. 

The  second  question  is  how  much  of 
the  waste  minimization  indicated  in  the 
1992  TC  Census  is  attributable  to  the  TC 
Rule  and  how  much  is  attributable  to 
the  Phase  II  proposed  rule.  The  volumes 
assigned  to  waste  minimization  in  the 
1992  TC  Census  database  have  been 
removed  from  those  volumes  for  which 
compliance  costs  wsre  estimated  in  the 
Phase  II  RIA.  If  these  waste 
minimization  plans  were  in  anticipation 
of  the  TC  and  the  Phase  II  rule,  then  at 
least  a  portion  of  th?  costs  for  these 
waste  minimization  activities  should  be 
included  in  the  coss  for  the  rule.  If 
these  plans  were  di  e  to  the  TC  rule, 
then  the  costs  of  tho  TC  rule  may  have 
been  overestimated,  and  there  would  be 
not  waste  minimization  costs  incurred 
to  the  Phase  II  rule. 

These  waste  min  mization  timing  and 
accounting  issues  are  di^icult  to 
evaluate  given  the  data  and 
understanding  of  fecilities  compliance 
practices  which  currently  exist.  The 
uncertainty  noted,  he  EPA  requests 
comment  on  ways  to  account  for  these 
costs  in  this  rule  ard  in  future 
rulemakings. 

J.  Organic  toxicitv  charccteristic 
wastes  (D0J8-D04c).  The  'reatmenl 
standards  for  the  organic  TC  wastes 
require  the  regulation  of  a' I  underlying 
hazardous  constituents.  The  TC  wastes 
covered  in  this  analysis  c£n  be  divided 
into  three  groups:  TC  nonwastewaters. 
TC  soils  and  TC  debris;  while  TC 
wastewaters  are  be  ng  regulated  in 
today's  rule,  EPA  believes  any  affected 
volumes  to  be  negl  gible.  EPA  relied  on 
existing  unit  costs  which  have  been 
used  in  past  regulatory  analyses  to 
perform  the  cost  analysis  of  today's  rule. 
EPA  describes  belcw  the  method  of 
estimating  the  costs  incurred  in 
complying  with  the  TC  standards 
proposed  in  today's  notice. 

Tne  volumes  emoloyed  for  the  TC 
wastes,  taken  from  the  19f  2  TC  Census 
Database,  differ  from  thosp  in  the 
capacity  section.  Far  the  purposes  of 
developing  the  cos*  estimates  for  today's 
rule,  EPA  used  a  d  fferent  accounting  of 
the  reduction  in  volume  due  to  waste 
minimization  plans,  which  plans  were 
indicated  in  the  TC  Census.  This 
accounting  approach  used  for  the  cost 
estimation  allowec  more  vaste 
minimization  plan  i  to  be  included  in 
the  long  term  volumes  requiring 
treatment  under  today's  rule. 
Approximately  90%  of  the  TC 
nonwastewaters  ar;  estimated  to  require 
thermal  treatment,  either  incineration  or 
thermal  desorptior .  The  unit  cost 
estimates  range  from  $1850  per  ton  for 


off-site  incineration,  to  $213  per  ton  for 
on-site  thermal  desorplion. 

Organic  Toxicity  Characteristic 
Nonwastewaters  (0018-0043) 

EPA  employed  the  1992  TC  Census 
Database  for  the  analysis  of  the  TC 
nonwastewater  volumes  under 
regulation  in  today's  proposed  rule.  As 
there  is  no  proposed  variance  for  these 
wastes,  the  Agency  determined  costs  on 
an  annual  basis  from  the  proposal  dale 
of  the  rule. 

In  establishing  a  baseline  for  the  TC 
nonwastewaters,  the  Agency  assumed 
subtitle  C  landfilling  on-site,  for 
noncommercial  (company  captive) 
facilities,  and  off-site,  for  commercial 
facilities.  For  the  post-regulatory  case, 
EPA  developed  technology  assignments 
for  the  wastestreams  at  each  facility 
based  on  the  standards  being 
established  in  today's  rule. 

Organic  Toxicity  Characteristic 
Hazardous  SoU 

EPA  employed  the  1992  TC  Census 
Database,  for  the  cost  analysis  of  the  TC 
hazardous  soil  volumes  under 
regulation  in  today's  proposed  rule.  The 
Agency  applied  an  adjustment  factor 
from  the  "Regulatory  Impact  Analysis 
for  the  Final  Rulemaking  on  Corrective 
Action  Management  Units  and 
Temporary  Units"  (January  11, 1993, 
CAMU  RIA)  to  soil  volumes  from 
remediation  to  account  for  the  effects  of 
the  CAMU  rule  on  these  volumes.  In 
addition,  the  Agency  is  proposing  a  two 
year  national  capacity  variance  for  these 
soils,  therefore,  costs  incurred  from 
these  requirements  do  not  begin  until 
two  years  after  the  proposal  date  of  the 
rule. 

In  establishing  a  baseline  for  the  TC 
hazardous  soils  the  Agency  assumed 
subtitle  C  landfilling  on-site,  for 
noncommercial  (company  captive) 
facilities,  and  off-site,  for  commercial 
facilities.  The  Agency  presents  three 
options  for  the  post-regulatory  case  in 
today's  rule:  (a)  Universal  Standards  10, 
(b)  Universal  Standards  10,  with  90% 
Removal,  and  (c)  90%  Removal  (taking 
comment  on  a  possible  cap  for  option 
Ic).)  EPA  modeled  the  costs  for  the  soil 
standards  under  two  approaches: 
Options  (a)  and  (b)  as  roughly 
equivalent  options,  and  (c)  separately. 
For  each  approach,  the  Agency 
developed  technology  assignments  for 
the  soils  at  each  facility  based  on  the 
standards  being  established  in  today's 
rule.  In  all  three  options,  EPA  assumed 
that  thermal  desorption  and  soil  vapor 
extraction  (SVE)  would  be  used 
approximately  90%  at  a  cost  between 
$515  to  $213  per  ton.  The  assignments 
include  a  treatment  technology 
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residuals  managenient.  subsequent 
disposal,  and  transportation  as  needed. 
The  Agency  requests  comment  on  the 
methodology  and  unit  cost  estimate 

Organic  Toxicity  Characteristic 
Hazardous  Debris 

EPA  employed  the  1992  TC  Census 
Database,  for  the  cost  analysis  of  the  TC 
hazardous  debris  volumes  under 
regulation  in  today's  proposed  rule.  As 
for  the  TC  soil,  the  Agency  applied  an 
adjustment  factor  from  the  CAMU  RIA 
to  debris  volumes  from  remediation,  as 
was  done  for  the  soils  volumes,  to 
account  for  the  efSects  of  the  CAMU  rule 
on  these  volumes.  The  CAMU  rule  is 
expected  to  reduce  volumes  by 
approximately  54%.  In  addition,  the 
Agency  is  proposing  a  two  year  national 
capacity  variance  for  TC  d^ris, 
therefore,  costs  incurred  from  these 
requirements  do  not  begin  until  two 
years  after  the  proposal  date  of  the  rule. 

In  establishing  a  baseline  for  the  TC 
hazardous  debris  the  Agency  assumed 
subtitle  C  landfilling  on-site,  for 
noncommercial  (company  captive) 
facilities,  and  off -site,  for  commercial 
facilities.  For  the  post-regulatory  case. 
EPA  developed  technology  assignments 
for  the  wastestreams  at  each  facility 
based  on  the  standards  being 
established  in  today's  rule.  The 
assignments  include  a  treatment 
technology  (treatment  train  where 
required),  subsequent  disposal,  and 
transportation  as  needed. 

a.  Remaining  wastes.  In  addition  to 
organic  TC  wastes,  the  wa.stes  affected 
by  today's  proposed  rule  include  coke 
by-product  wastes  and  chlorotoluenes. 
Based  on  an  economic  analysis  of  coke 
by-product  waste  management,  EPA 
assumes  that  generators  of  these  wastes 
will,  for  the  most  part,  be  recycling 
these  wastes  rather  than  disposing  of 
them  in  subtitle  C  landfills.  Therefore, 
EPA  estimates  that  negligible  coke  by- 
product wastes  will  be  affected  by  this 
rule.  For  the  chlorotoluene  waste 
volumes,  EPA  conducted  a  detailed  cost 
analysis  using  site  specific  data. 

III.  Pre\iously  regulated  hazardous 
soil  The  hazardous  soil  regulated  under 
today's  rule  can  be  broken  into  two 
groups:  Hazardous  soil  which  is  under 
existing  regulations,  and  newly 
regulated  hazardous  soil.  The  newly 
regulated  hazardous  soil  is 
contaminated  with  TC  wastes,  and  were 
described  above.  The  previously 
regulated  hazardous  soil  represents  soil 
contaminated  with  listed  or  Extraction 
Potential  Leaching  Procedure  (EP) 
toxicity  wastes.  Treatment  standards 
were  placed  on  these  soils  during  the 
scheduled  waste  rules  (Fu-st  Third  IDR, 
Second  Third  LDR.  etc.)  These  soils. 


having  existing  standards  established 
for  their  treatment,  are  being  placed 
under  new  proposed  standards,  which 
are  specifically  developed  for  soil 
treatment.  To  the  degree  that  these 
standards  are  less  stringent,  there  will 
be  an  incremental  cost  savings 
calculated  for  the  impact  from  today's 
rule. 

The  Agency  estimated  a  volume  of 
previously  regulated  soil  of  2.1  million 
tons  p)er  year  which  WDuld  incur  costs 
under  today's  rule.  This  estimate  is 
derived  from  the  capacity  analysis  work 
performed  for  today's  rule,  applying  an 
adjustment  fector  to  account  for  a 
reduction  in  the  volumes  being  treated 
due  to  the  recently  promulgated  CAMU 
rule.  As  the  Agency  is  unable  to  grant 
a  national  capacity  variance  for 
previously  regulated  soils,  the  costs 
savings  is  assumed  incurred  from  the 
date  of  proposal  of  today's  rule. 

The  standards  being  established  in 
today's  rule  for  previously  regulated  soil 
are  the  same  three  as  those  being 
established  for  newly  regulated  soil  (i.e.: 
TC  soil):  (a)  Universal  Standards  x  10. 
(b)  Universal  Standards  x  10.  with  90% 
Removal,  and  (c)  90%  Removal 
(comment  is  taken  on  a  possible  cap  for 
this  option).  The  Agency  did  not  have 
facility  specific  data  to  develop  a  post- 
regulatory  scenario  for  these  volumes. 
Therefore,  for  the  baseline  and  post- 
regulatory  alternatives.  IT  A  used 
professional  judgment  in  interpreting 
the  available  data  to  estimate 
percentages  of  treatment  for  the  post- 
regulatory  scenario.  To  determine  these 
percentages  of  treatment,  the  Agency 
compared  existing  soil  concentration 
data  (1991)  from  the  CERCLA  Record  of 
Decision  (ROD)  database  with  the 
universal  treatment  standards.  From 
these  data,  the  Agency  was  able  to 
determine  baseline  and  post-regulatory 
technology  percentages  for  the  soil 
volumes. 

iv.  Testing  and  recordkeeping  costs.  In 
addition  to  the  costs  for  treatment  of 
wastes.  EPA  estimated  the  incremental 
costs  for  the  new  testing  and 
recordkeeping  requirements  in  today's 
rule.  Testing  and  recordkeeping  costs 
were  developed  for  organic  TC  wastes 
only,  using  the  facility  specific  data 
available  for  these  wastes  in  the  1992 
TC  Survey. 

The  Agency  employed  baseline  and 
post-regulator)'  scenarios  appropriate  to 
the  testing  requirements  for  each  waste 
to  develop  cost  estimates  for  the  testing 
requirements  in  the  rule.  The  Agency 
made  several  assumptions  as  to  how 
frequent  a  generator  would  need  to  test 
their  wastes,  and  for  how  niany 
constituents  to  test  The  "Regulatory 
Impact  Analysis  of  the  Land  Disposal 


Restrictions  for  the  Phase  2  Newly 
Listed  and  Identified  Wastes  and 
Contaminated  Soils."  which  has  been 
placed  in  the  docket  for  today's  rule, 
presents  these  approaches  in  full. 

The  Information  Collection  Request 
(ICR)  for  today's  rule,  being  prepared  by 
EPA.  estimates  that  the  recordkeeping 
cost  is  $41  per  wastestream.  For  the 
requirements  in  today's  rule,  it  is 
estimated  to  take  one  hour  to  develop 
and  submit  the  required  notification  and 
one  quarter  of  an  hour  to  retain  copies 
of  the  documentation  and  notification. 
The  Agency  requests  comment  on  this 
estimate. 

b.  Economic  impact  methodology.  The 
economic  effects  of  today's  proposed 
rule  are  defined  as  the  difference 
between  the  projections  of  the  likely 
economic  impacts  on  facilities  that 
result  from  regulatory  compliance  and 
the  industrial  activity  likely  in  the 
absence  of  regulation  (i.e..  baseline 
conditions). 

The  Agency  has  evaluated  the 
economic  impacts  for  facilities 
managing  organic  TC  wastes  on  a 
facility-specific  basis,  limited  only  by 
the  extent  that  data  were  available.  EPA 
estimated  the  economic  effects  by 
comparing  incremental  annual 
compliance  costs  to  a  number  of 
company  financial  measures,  such  as 
revenues,  cost  of  operations,  operating 
income,  and  net  income.  Financial  data 
were  obtained  from  Standard  &  Poor's 
Corporation  Descriptions  for  the  last 
fiscal  year  reported. 

Since  EPA  oelieves  that  no  costs  will 
be  associated  with  the  treatment 
standards  for  coke  by-products  in  the 
proposed  rule,  no  economic  Impacts 
will  be  associated  with  regulation  of 
these  wastes.  Economic  impacts  of 
compliance  for  facilities  currently  land 
disposing  chlorotoluenes  were 
evaluated  on  a  facility-specific  basis. 

c.  Benefits  methodology.  The  Agency 
evaluated  three  types  of  benefits  for 
today's  standards  for  newly  identified 
TC  wastes:  reduction  in  human  health 
risks  via  the  ground-water  pathway, 
reduction  in  human  health  risks  via  the 
air  pathway,  and  positive  effiects  on  the 
value  of  properties  adjat^nl  to  waste 
management  facilities.  ETA's  analysis  of 
the  benefits  of  today's  rule  covers  TC 
wastes  only.  These  wastes  dominate  the 
other  wastestreams  covered  by  today's 
rule  in  terms  of  volume  and  costs. 
Moreover,  the  Agency  had  better  data 
available  for  the  TC  wastes,  in  terms  of 
attributes  such  as  constituent 
concentrations  and  volumes  which  are 
required  in  an  analysis  of  benefits.  The 
Agency  did  not  conduct  a  quantitative 
benefits  estimate  of  the  universal  LDR 
proposal  or  the  previously  regulated  soil 
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standards.  EPA  believes  that  these 
proposals  could  potentially  greatly 
reduce  compliance  costs,  with 
negligible  change  in  protection  of 
human  health  and  the  environment. 
However,  the  Agency  requests  comment 
on  this  Hnding.  If  commenters  believe 
the  Agency  should  perform  a  quantified 
estimate  of  the  change  in  benefits  of  this 
proposal,  commenters  should  suggest 
appropriate  methods  and  approaches. 

i.  Human  health  risk  reduction — 
ground  water  pathway.  The 
fundamental  concept  underlying  EPA's 
approach  for  assessing  ground-water 
risk  reduction  is  that  subtitle  C 
containment  is  completely  effective  in 
the  short-term,  i.e.,  over  a  period  of 
about  30  years.  However,  the  Agency 
assumes  that  over  the  longer  term, 
containment  systems  and  monitoring 
will  fail.  The  benefits  analysis 
performed  for  today's  rule  captures  this 
long-term  risk  which  could  be  avoided 
under  today's  rule.  EPA  analyzed  the 
baseline  risks,  i.e.,  risks  posed  by  TC 
wastes  in  the  absence  of  today's  rule,  as 
well  as  post-regulatory  risks  under  two 
options.  In  the  baseline,  TC  wastes  are 
untreated,  shipped  off-site,  and  placed 
in  subtitle  C  landfills.  In  the  post- 
regulatory  scenario,  TC  wastes  are 
treated  and  placed  in  subtitle  D 
landfills.  The  difl'erence  in  risks  from 
the  baseline  to  the  post-regulatory 
condition  is  a  measure  of  the  benefit  of 
an  option. 

The  basic  approach  involves  the 
following  steps  (which  are  elaborated  on 
in  the  RIA  background  document, 
which  has  been  placed  in  the  docket  for 
today's  rule): 

(1)  The  Agency  employed  waste 
concentration  data  from  the  1992  TC 
survey  to  represent  waste 
concentrations. 

(2)  Where  surveys  reported  total  waste 
concentrations,  rather  than  TCLP 
concentrations,  the  Agency  used  the 
Organic  Leaching  Model  (OLM)  to 
estimate  leachate  concentrations. 

(3)  EPA  calculated  the  mean 
concentration  of  each  constituent  at 
each  facility,  weighted  across  the 
volume  of  all  TC  wastes  managed  at  that 
facility. 

(4)  EPA  calculated  the  risk  that  would 
be  posed  by  consumption  of  leachate, 
for  both  cancer  and  non-cancer  effects, 
at  each  facility. 

(5)  EPA  developed  a  set  of  dilution/ 
attenuation  factors  (DAF)  to  represent 
the  effect  of  fate  and  transport  processes 
in  a  ground-water  system.  For  each 
facility,  the  Agency  divided  the  risk 


posed  by  the  consumption  of  leachate 
by  the  DAF  (expressed  as  a  probability 
distribution)  to  yield  predicted 
concentration  at  an  exposure  well. 

(6)  EPA  then  summed  the  1800 
predicted  risks  across  all  facilities  (i.e.. 
36  facility  leachate  risks  times  50  DAFs) 
to  develop  an  estimate  of  the 
distribution  of  risk  at  facilities  managing 
untreated  TC  wastes.  The  Agency 
summed  the  risks  across  the  distribution 
to  obtain  a  total  population  risk 
estimate.  The  Agency  employed 
standard  assumptions  of  a  70  kg  person 
drinking  2  liters  of  water  per  day  over 
70  years. 

(7)  To  simulate  the  regulatory  options, 
the  Agency  reset  the  leachate 
concentrations  in  Steps  2  through  4 
with  the  universal  standard 
concentrations.  EPA  then  replaced  the 
DAF  distributior  for  subtitle  C  facilities 
(from  Step  5)  wiih  a  DAF  distribution 
for  subtitle  D  facilities,  because  the 
treated  TC  residues  will  not  need  to  be 
managed  as  hazardous  wastes. 

ii.  Human  hea  ih  risk  reduction — Air 
pathway.  Consti'uents  contained  in  TC 
waste,  soil,  and  debris  may  be  emitted 
to  air  through  volatilization  and  dust 
entrainment.  Reducing  the 
concentrations  of  TC  constituents 
through  the  treatment  standards  set  in 
today's  rule  significantly  reduces  the 
potential  for  air  emissions,  and  the  risks 
posed  by  those  ar  emissions.  The  goal 
of  the  air  pathway  risk  ana  ysis  was  to 
characterize  baseline  (pre-IJ)R)  risk  and 
the  reduction  in  baseline  nsk  resuhing 
from  regulatory  options. 

In  the  baseline,  untreated  TC  wastes 
are  placed  in  subtitle  C  Ian dfills.  In  the 
post-regulatory  scenario,  trsated  wastes 
are  placed  in  subtitle  C  or  D  landfills. 
In  this  analysis,  EPA  assun^ed  that  any 
air  emissions  due  to  additional 
transportation,  stjorage  or  treatment  in 
the  post-regulatoiry  scenario  are 
negligible.  ! 

The  Agency's  basic  apprc^ach  involves 
the  following  steps  (which  are 
elaborated  on  in  [he  RIA  background 
document,  which  has  been  placed  in  the 
docket  for  today'^  rule): 

(1)  EPA  used  bulk  waste 
concentration  data  fi-om  the  TC  survey 
to  represent  wastie  concentrations. 

(2)  In  cases  where  respondents 
reported  TCLP  concentrations,  rather 
than  bulk  concentrations,  tie  Organic 
Leaching  Model  (OLM)  was  used  to 
"back-calculate"!bulk  concentrations. 

(3)  The  Agency  calculates  the  mean 
concentration  of  each  const  tuent  at 
each  facility,  weighted  across  the 


volume  of  all  TC  wastes  managed  at  that 
facility. 

(4)  EPA  calculated  the  unit  area 
managing  TC  wastes. 

(5)  EPA  estimated  annual  average 
emissions  due  to  volatilization  and  dust 
entrainment  for  each  constituent  at  each 
facility. 

(6)  Using  the  same  meteorologic 
conditions  assumed  for  the  Corrective 
Action  RIA  (CARIA),^  atmospheric 
transport  for  each  constituent  was 
evaluated.  EPA  then  calculate 
concentrations  at  several  downwind 
points  corresponding  to  potential 
exposure  locations. 

(7)  The  Agency  calculated  individual 
cancer  risk  and  non-cancer  risk,  using 
exposure  assumptions  from  the  CARIA. 

(8)  EPA  calculated  population  risk  for 
exposed  populations. 

(9)  The  Agency  simulated  the 
regulatory  options. 

2.  Results  Section 

a.  Cost  results.  In  total,  today's 
proposed  rule  would  have  an 
incremental  annual  cost  of  $330  million. 
Seventy  percent  of  this  cost  would  be 
for  the  treatment  of  organic  TC 
nonwastewaters,  and  18  percent  and  12 
percent  would  be  for  the  treatment  of 
organic  TC  contaminated  soil  and 
debris,  respectively.  In  a  separate 
analysis,  EPA  estimates  that  the 
regulatory  options  proposed  for  all 
previously  regulated  contaminated  soil 
could  represent  a  potential  annual 
savings  of  approximately  $250  million 
to  $560  million. 

/.  Organic  TC  wastes  and  other  newly 
regulated  wastes.  As  described  above, 
EPA  conducted  a  facility-specific  cost 
analysis  for  those  facilities  managing 
organic  TC  waste. 

Since  EPA  believes  no  coke  by- 
product wastes  will  be  landfilled  as  a 
result  of  the  coke  by-product  listing  rule 
(August  18, 1992,  at  57  FR  37284),  EPA 
estimates  that  no  cost  impact  v«ll  be 
associated  with  the  treatment  standards 
for  coke  production  wastes.  The 
incremental  cost  for  chlorinated 
toluenes  is  estimated  to  be  less  than 
$0.1  million  annually. 

ii.  Previously  regulated  hazardous 
soil.  As  described  above,  EPA  relied  on 
available  soil  concentration  data  and 
professional  judgment  to  determine  the 
effect  of  the  proposed  rule  on  previously 
regulated  hazardous  soil.  Exhibit  XIV-1 
presents  the  percentages  estimated  by 
EPA  for  the  post-regulatory  scenario  for 
the  previously  regulated  soil. 


48150  Federal  Register  /  Vol.  58.  No.  176  /  Tuesday.  September  14.  1993  /  Proposed  Rules 


ExmBJT  XlV-1  .—Breakdown  of  Percentages  of  Treatment  Technologies  for  the  Previously  Regulated 

Soils  PosT-fiEGULATO«Y  Scenario 


QOpefcent 
only 


UTS  only 


UTS-^90 
percent 


Incineration 

StatMiization  

Soil  Washing  

Thermal  Desorption 


10% 
80% 
10%-20% 


5%-15% 
10% 
55% 
15%-25% 


Jo/tat 


110% 


95% 


5%-15% 
10% 
70% 
15%-25% 


110% 


tt»  L)TS  Oo»v  option,  the  total  sums  to  95%  because  15%  ot  lt>e  soil  requires  no  treatment  at  all  under  ttvs  option. 
Technoloay  assignments  assume  a  small  amount  of  treatment  trains  are  required 
Sot!  wasrWv^  is  assigned  as  a  low  cost  technology  where  rrwwTXjm  treatment  is  required. 


Both  the  data  and  the  methodologies 
used  for  the  cost  analysis  have 
limitation.s.  The  main  limitations  are 
addressed  in  the  hackground  RIA 
document  which  has  been  placed  in  the 
docket  for  today's  rule  The  Agency  has 
limited  unit  cost  data  for  these 
treatment  tethnologies.  The  Agency 
requests  additional  data  and  comment 
on  the  assumptions  in  this  analysis. 

b.  Economic  Impact  Results.  For  non- 
commercial companies  (company 
captives)  in  the  TC  capacity  databa<;e, 
only  one  company  would  have  a  ratio  of 
incremental  compliance  cost  to  cost  of 
operations  greater  than  one-half  percent. 
Looking  at  the  ratio  of  net  income  (i.e.. 
after  tax)  to  the  incremental  compliance 
cost,  five  companies  would  have  a  ratio 
less  than  20;  four  of  these  Tive 
companies,  however,  reported  a  net  loss 
in  the  last  fiscal  year.  Of  these  Five 
companies,  only  one  would  have  a  ratio 
of  operating  income  to  the  incremental 
compliance  cost  les.s  than  20. 

For  the  commercial  companies  in  the 
TC  capacity  database,  only  one  has  a 
ratio  of  incremental  annual  cost  to  cost 
of  operations  greater  than  five  percent. 

Sinoe  no  costs  are  associated  with  the 
treatment  standards  for  coke  by- 
products, no  economic  impacts  are 
expected.  Economic  impacts  for 
facilities  that  generate  chlorinated 
toluene  wastes  are  calculated  based  on 
the  befbre-tax  annualized  incremental 
costs.  The  results  of  the  analysis, 
however,  are  aggregated  since  the  data 
used  in  the  analysis  are  propriety.  Based 
on  a  ratio  analysis  of  incremental  cost 
to  total  sales,  none  of  the  facilities  that 
generate  these  wastes  is  expected  to 
ex|>erience  significant  impacts  as  a 
result  of  the  proposed  rule. 

Both  the  data  used  for  the  economic 
impact  analysis  and  the  methodologies 
developed  have  limitations.  The  main 
limitations  are  addressed  in  the 
background  RIA  document  which  has 
been  placed  in  the  docket  for  today's 
rule. 

c.  Benefit  Estimate — i.  Results — 
Groundwater  Pathway.  This  section 


presents  results  for  the  baseline  risks 
and  two  regulatory  approaches.  For  each 
case,  results  for  individual  cancer  and 
non-cancer  risk  are  presented  for  both 
high  end  and  central  tendency 
approaches.  The  section  concludes  with 
population  risk  estimates  for  cancer 
risks. 

The  results,  presented  in  full  in  the 
RIA  background  document  which  is 
included  in  the  docket  for  today's  rule, 
show  about  eight  percent  of  the 
population  having  an  individual 
lifetime  excess  cancer  risk  above  IQ-*- 
in  the  high  end  baseline,  and  four 
percent  between  10-*  and  10-*.  and 
approximately  four  percent  above  10-* 
in  the  high  end  baseline.  For  the  central 
tendeiicy  baseline,  the  individual  excess 
lifetime  cancer  risk  is  approximately  six 
percent  above  10-*.  five  percent 
between  10-*  and  10-*.  and  two 
percent  above  10  -*.  For  both  regulatory 
options,  EPA  assumed  that  all 
constituents  would  be  directly  (option 
1)  or  indirectly  (option  2)  treated  to 
universal  standards.  For  the  post- 
regulatory  cases,  about  five  percent  of 
the  population  has  an  individual 
lifetime  excess  cancer  risk  level  above 
10-*. 

Using  the  distribution  of  individual 
risks,  the  Agency  calculated  baseline 
cancer  population  risk.  EPA  u.sed  data 
from  the  Corrective  Action  RIA  on  the 
proportion  of  subtitle  C  facilities  with 
potentially  exposed  populations 
through  ground  water  (23  percent),  and 
the  mean  size  of  the  potentially  exposed 
population  (6.870  people  per  facility). 
Using  the  facility/risk  distribution  of 
1800  points  (i.e..  36  facilities  times  50 
DAFs)  the  Agency  muhiplied  the 
individual  risk  for  a  certain  percentile  of 
the  distribution  by  the  number  of  people 
represented  by  each  percentile  (i.e., 
6.870  people  per  facility  divided  by  the 
perc«ntile  represented  by  a  single 
facility.  A  single  facility  represents  100 
percent  divided  by  48  focilities,  or  2.08 
percent  per  facility.  Therefore,  there  are 
about  3,300  people  per  percentile.)  The 
population  risks  were  then  converted  to 


annual  values  by  assuming  an  average 
life  span  of  70  years.  Based  on  these 
assumptions.  EPA  estimates  the  baseline 
population  cancer  risk  to  be  0.33  cases 
per  year  for  the  central  tendency 
baseline.  The  po.st-regulatory  population 
cancer  risk  is  about  0.031  cases  per  year 
in  the  central  tendency.  In  other  words, 
the  regulatory  option  reduces  0.30  cases 
per  year  in  the  central  tendency. 

An  approach  which  would  render  the 
.same  result  would  be  to  compute  the 
mean  individual  risk  across  the 
distribution  and  multiply  it  by  the  total 
number  of  people  potentially  exp6.sed 
across  all  facilities  (i.e..  6.870  people 
per  facility  times  48  facilities  times  23 
percent  with  down  gradient  wells 
equals  75.800  people). 

The  analysis  shows  that  the  99th 
percentile  baseline  exposure  level  is  less 
than  the  reference  dose.  Because  the 
riskiest  facility  has  an  expected  value 
for  non-cancer  exposure  that  is  below 
the  reference  dose,  the  Agency  is 
assuming  no  significant  non-cancer  risk 
in  the  baseline.  Post-regulato<7  non- 
cancer  risk  is  also  insignificant  for  both 
regulatory  options. 

Assumptions  for  the  second 
regulatory  option  produced  cancer  risks 
identical  to  those  of  the  first  option.  For 
non-cancer  risks,  however,  the  two 
options  produced  somewhat  different 
results. 

ii.  Results — Air  Pathway.  This  section 
provides  results  for  the  air  pathway,  for 
the  baseline  and  post-regulatory 
options.  The  Agency  used  two  methods 
to  calculate  potential  emissions.  Method 
1  for  limiting  mass  flux  from 
volatilization  was  never  triggered; 
Method  2  limited  emissions  for  30  of  the 
141  constituent/facility  combinations 
modeled  for  the  baseline,  which 
accounts  for  the  difference  between  the 
baseline  risks  in  the  two  approaches. 
For  both  post-regulatory  options,  the 
two  methods  produced  virtually 
identical  resuhs. 

Using  Method  1.  approximately  27  (75 
percent)  of  the  36  facilities  modeled 
have  individual  cancer  risk  exceeding 
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10 '  '•  al  the  140  m  distance  in  the 
basehne.  16  facilities  (45  percent)  are 
between  lO-'-and  10-*,  and  11 
facilities  (30  percent)  have  individual 
cancer  risk  exceeding  10-*  at  the  140  m. 
with  the  pealt  value  at  2  times  10  -  \  In 
the  post-regulatory  scenario,  the 
individual  cancer  risk  is  reduced  so  that 
approximately  5  facilities  (15  percent) 
have  individual  cancer  risk  over  10 -^ 
At  the  600  m  distance,  using  Method 

1.  approximately  18  facilities  (50 
percent)  of  the  36  facilities  have 
individual  cancer  risk  exceeding  10  -'< 
in  the  baseline,  16  facilities  (45  percent) 
are  between  10 -'^  and  10-*,  and  about 
2  facilities  (5  percent)  have  individual 
cancer  risk  exceeding  10  -  *.  In  the  post- 
regulatory  scenario,  the  individual 
cancer  risk  is  reduced  so  that  no 
facilities  have  an  individual  cancer  risk 
over  lO-*". 

Using  Method  2,  approximately  27 
facilities  (75  percent)  of  the  36  facilities 
modeled  have  individual  cancer  risks 
exceeding  lO-*"  at  the  140  m  distance  in 
the  baseline,  22  facilities  (60  percent  are 
between  lO-'-and  10-*,  and  5  facilities 
(15  percent)  have  individual  cancer  risk 
exceeding  10-*  at  the  140  m,  with  the 
peak  value  at  2  times  10-*.  In  the  post- 
regulatory  scenario,  the  individual 
cancer  risk  is  reduced  so  that 
approximately  5  facilities  (15  percent) 
have  individual  cancer  risk  over  10 -^ 

At  the  600  m  distance,  using  Method 

2.  approximately  14  facilities  (40 
percent)  have  individual  cancer  risks 
exceeding  10 -^  and  no  facilities  have 
individual  cancer  risk  exceeding  10-*, 
with  the  peak  value  at  2  times  10-^.  In 
the  post-regulatory  scenario,  the 
individual  cancer  risk  is  reduced  so  that 
approximately  no  facilities  have 
individual  cancer  risk  over  10- <^. 

Using  both  sets  of  emission  rates,  non- 
cancer  dose  exceeds  the  reference  dose 
at  only  one  facility;  this  occurs  at  both 
distances  with  Method  1,  and  only  at 
140  m  using  Method  2.  For  the  post- 
regulatory  scenario,  for  both  options,  the 
highest  individual  risk  is  six  times 
10 -^  Doses  of  all  non-carcinogens  are 
well  below  reference  doses  under  both 
options. 

For  the  population  risk  estimates,  the 
Agency  determined  that  the  central 
tendency  incremental  benefits  are  0.033 
(Method  1)  and  0.0065  (Method  2). 

3.  Regulatory  Impact  Analysis — 
Underground  Injected  Wastes 

The  Agency  has  completed  a  separate 
regulatory  impact  anal)rsis  for 
underground  injected  ivastes  affected  by 
the  Phase  11  proposed  rule. 

This  analysis  describes  and  evaluates 
the  regulatory  impacts  only  to  the  Class 
I  injection  weW  univeif  3.  The  Agency 


does  not  believe  t|hat  many  Class  V 
injection  well  owners  and  operators  will 
be  affected  by  Ihel  proposed  Phase  II 
requirements.  Th^  Agency  believes  that 
the  new  proposed  Phase  II  LDRs  for 
injected  wastes  cbver  either  iisted 
wastes  or  distinctly  industrial  wastes 
that  would  be  injected  by  owners  and 
operators  of  only  Class  I  injection  wells. 
EPA  has  no  data  jvhich  defiritively 
indicates  that  any  volumes  of  Phase  11 
wastes  are  being  Injected  in  Class  V 
wells,  but  reiterates  that  we  are 
soliciting  any  and  all  comments  and 
information  whidh  will  affect  the 
regulatory  impact  analysis. 

According  to  ti^e  available  data,  the 
RIA  indicates  that  up  to  43  Class  I 
injection  facilitieis  will  be  potentially 
affected  by  th'e  n»w  Phase  II  Land  Ban 
requirements.  These  Class  I  njection 
facilities  will  now  be  required  to  either 
treat  wastes,  or  fi!le  "no  migration" 
petitions  as  outlined  in  40  part  CFR  148 
(See  53  FR  281  iQ  preamble  for  a  more 
thorough  discussion  of  the  no  migration 
petition  review  process).  Up  to  21 
formerly  non-ha^rdous  Class  I  facilities 
may  become  nevf  ly  hazardous  due  to 
the  additional  re^rictions,  whereas  22 
facilities  already  have  no  migration 
exemptions  approved  by  EPA,  but  may 
face  additional  r^uirements  requiring 
some  modificatibn  of  their  petitiojis  due 
to  the  proposed  Phase  II  rule. 

The  additional  facilities  affected  by 
Phase  II  rulemaking  contributes  to 
overall  compliance  costs  already 
incurred  by  Class  I  injection  well 
owners  and  opeiistors  managing 
hazardous  wastes  regulated  by  previous 
rulemaking.  The  Agency  aralyzed  costs 
and  benefits  for  today's  rule  by  using 
the  same  approach  and  meiiiodology 
developed  in  th^  Regulatory  Impact 
Analysis  of  the  Underground  Injection 
Control  Programs  Proposed  Hazardous 
Waste  Disposal  Injection  Restrictions 
used  for  the  July  26, 1988,  fmal  rule  (53 
FR  28118)  and  subsequent  rulemaking. 
An  analysis  was  performec"  to  assess  the 
economic  effect  of  associated 
compliance  costs  for  the  additional 
volumes  of  injected  wastes  attributable 
to  this  proposed!  rule. 

In  general.  Class  I  injection  facilities 
affected  by  the  Phase  11  rule  will  have 
several  options.  Some  facilities  will 
modify  existing  no  migration  petitions 
already  approved  by  the  Agency,  other 
facilities  may  submit  entirely  new 
petitions,  and  still  others  may  accept  the 
prohibitions  and  either  continue  to 
inject  wastes  after  treatment  or  cease 
injection  operations  all  together. 

The  total  annual  no  mig-ation  petition 
costs  for  facilities  affected  by  the  new 
Phase  H  prohibitions  is  estimated  to  be 
$858,000.  The  annual  cost  for  affected 


facilities  employing  alternative 
treatment  is  estimated  to  range  from 
$3.9  million  to  $58  million  annually. 
The  range  of  costs  for  alternative 
treatment  is  the  result  of  applying  a 
sensitivity  analysis.  Only  the 
incremental  treatment  costs  for  the  new 
waste  listings  are  calculated  in  this  RIA. 

The  total  cost  to  industry  of  petitions 
and  alternative  treatment  arising  from 
the  proposed  Phase  II  revisions  for  detfp 
well  injection  is  estimated  to  range  from 
$4.8  million  to  $58.9  million  annually. 
AH  of  these  costs  will  be  incurred  by 
Class  I  injection  well  owners  and 
operators. 

The  Agency  did  not  perform  a 
quantified  risk  assessment  for  this 
proposal.  However,  the  benefits  to 
human  health  and  the  environment  in 
the  RIA  are  generally  defined  as  reduced 
human  health  risk  resulting  from  fewer 
instances  of  ground  water 
contamination.  In  general,  potential 
health  risks  from  Class  I  injection  wells 
are  extremely  low.  However,  injection  is 
not  without  risks.  In  isolated  cases, 
potential  risks  to  human  health  and  the 
environment  may  be  greater  due  to 
abandoned,  unplugged  wells  near  the 
injection  well  site.  Other  cases  involve 
possible  grout  seal  failure  around  the 
protective  casing  of  an  injection  well, 
but  cancer  risks  from  such  a  failure  are 
insignificant.  Of  studies  conducted  to 
describe  Class  I  well  problems,  only  six 
wells,  or  less  than  two  percent  of  all 
Class  I  wells,  were  reported  to  have 
experienced  malfunctions  that 
contributed  to  any  contamination  of  the 
surface  or  of  an  underground  source  of 
drinking  water.  No  health-related 
problems  attributed  to  Class  I  injection 
were  reported  in  the  same  study. 

The  economic  analysis  estimates  that 
none  of  the  twenty-six  publicly  traded 
companies  affected  by  the  rule  will  be 
significantly  economically  impacted. 
The  limited  data  available  for  the  17 
privately  held  companies  suggests, 
however,  that  they  may  face  significant 
impacts.  Overall,  the  RIA  assumes  that 
none  of  the  companies  affected  will 
close  as  a  result  of  the  proposed  Phase 
n  rule. 

B.  Regulatory  Flexibility  Analysis 

Pursuant  to  the  Regulatory  Flexibility 
Act  of  1980. 5  U.S.C.  601  ef  seq.,  when 
an  agency  publishes  a  notice  of 
rulemaking,  for  a  rule  that  will  have  a 
significant  effect  on  a  substantial 
number  of  small  entities,  the  agency 
must  prepare  and  make  available  for 
public  comment  a  regulatory  flexibility 
analysis  that  considers  the  effect  of  the 
rule  on  small  entities  (i.e.:  Small 
businesses,  small  organizations,  and 
small  governmental  jurisdictions). 


« 
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Under  the  Agency's  Revised  Guidelines 
for  Implementing  the  Regulatory 
Flexibihty  Act,  dated  May  4. 1992,  the 
Agency  committed  to  considering 
regulatory  alternatives  in  rulemakings 
when  there  were  any  economic  impacts 
estimated  on  any  small  entities. 
Previous  guidance  required  regulatory 
alternatives  to  be  examined  only  when 
significant  economic  effects  were 
estimated  on  a  substantial  number  of 
small  entities. 

In  assessing  the  regulatory  approach 
for  dealing  with  small  entities  in  today's 
rule,  for  both  surface  disposal  of  wastes 
and  underground  injection  control,  the 
Agency  considered  two  factors.  First, 
data  on  potentially  affected  small 
entities  are  unavailable.  And  second, 
due  to  the  statutory  requirements  of  the 
RCRA  LDR  program,  no  legal  avenues 
exist  for  the  Agency  to  provide  relief 
from  the  LDR  s  for  small  entities.  The 
only  relief  available  for  small  entities  is 
the  e.xisting  small  quantity  generators 
and  conditionally  exempt  small 
quantity  generator  exemptions  found  in 
40  CFR  262.11-12,  and  261.5, 
respectively.  These  exemptions 
basically  prescribe  100  kilograms  (kg) 
per  calendar  month  generation  of 
hazardous  waste  as  the  limit  below 
which  one  is  exempted  from  complying 
with  the  RCRA  standards. 

Given  these  two  factors,  the  Agency 
was  unable  to  frame  a  series  of  small 
entity  options  from  which  to  select  the 
lowest  cost  approach;  rather,  the  Agency 
was  legally  bound  to  regulate  the  land 
disposal  of  the  hazardous  wastes 
covered  in  today's  rule  without  regard 
to  the  size  of  the  entity  being  regulated. 

C.  Paperwork  Beduction  Act 

The  information  collection 
requirements  in  today's  proposed  rule 
have  been  submitted  for  approval  to  the 
Office  of  Management  and  Budget 
(0MB)  under  the  Paperwork  Reduction 
Act.  44  U..S.C  3501  et  seq.  An 
Information  Collection  Request  (ICR) 
document  has  been  prepared  by  EPA 
(ICR  No.  1442.06)  and  a  copy  may  be 
obtained  from  Sandy  Farmer, 
Information  Policy  Branch  (PM-223Y); 
U.S.  Environmental  Protection  Agency; 
401  M  St.,  SW.;  Washington,  DC  20406 
or  bv  calling  (202)  260-2740. 

Tne  annual  public  reporting  burden 
for  this  collection  of  information  is 
estimated  to  average  2  hours  per 
treatment  facility  and  1  to  52  hours  per 
generator,  including  time  for  reviewing 
instructions,  searching  existing  data 
sources,  gathering  and  maintaining  the 
required  data,  and  completing  and 
reviewing  the  collection  of  information. 
The  annual  recordkeeping  burden  for 
generators  and  treatment  facilities  is 


estimated  to  be  15  minutes  per 
respondent. 

Send  comments  regarding  the  burden 
estimate  or  any  other  aspect  of  this 
collection  of  information,  including 
suggestions  for  reducing  this  burden  to 
Chief,  Information  Policy  Branch  (PM- 
223Y);  U.S.  Environmental  Protection 
Agency;  401  M  St.,  SW.;  Washington, 
DC  20406;  and  to  the  Office  of 
Information  and  Regulatory  Affairs, 
Office  of  Management  and  Budget. 
Washington  DC  20503,  marked 
"Attention.  Desk  Officer  for  EPA."  The 
final  rule  will  respond  to  any  OMB  or 
public  comments  on  the  information 
collection  requirements  contained  in 
this  proposal. 

List  of  Subjects 

40  CFR  Part  148 

Administrative  practice  and 
procedure.  Hazardous  waste.  Reporting 
and  recordkeeping  requirements.  Water 
supply 

40  CFR  Part  260 

Administrative  practice  and 
procedure.  Hazardous  waste. 

40  CFR  Part  261 

Hazardous  waste,  Recycling, 
Reporting  and  recordkeeping 
requiVements. 

40  CFR  Part  268 

Hazardous  waste.  Reporting  and 
recordkeeping  requirements. 

40  CFR  Part  271 

Administrative  practice  and 
procedure,  Hazardous  materials 
transportation.  Hazardous  waste. 
Penalties,  Reporting  and  recordkeeping 
requirements. 

Dated:  August  31, 1993. 
Carol  M.  Browner, 

Administrator. 

Appendix  A  to  the  Preamble: 
Description  of  Hazardous  Soil 
Treatment  Technologies  and 
Performance  Standards 

1 .  Biological  Treatment 

Biological  treatment  is  a  destruction 
technology  that  uses  microorganisms  to 
degrade  and  transform  hazardous 
organic  compounds  into  compounds  of 
reduced  toxicity.  Bacteria,  fungi,  and 
yeasts  are  the  microorganisms  most 
frequently  employed  for  biodegradation 
of  hazardous  compounds.  Under  aerobic 
conditions  (in  the  presence  of  oxygen), 
microorganisms  biodegrade  organic 
contaminants  to  carbon  dioxide,  water, 
nitrate,  sulfate,  and  cell  protein.  Under 
anaerobic  conditions  (in  the  absence  of 
oxygen),  microorganisms  can 


biodegrade  organic  contaminants  into 
methane,  carbon  dioxide,  and  cell 
protein. 

Aerobic  bioslurry  treatment  involves 
mixing  contaminated  material  with 
water  to  form  a  slurry  in  an  enclosed 
container.  Nutrients  and  oxygen  are 
added  to  the  water  to  provide 
microorganisms  with  the  proper 
environment  to  facilitate 
biodegradation,  and  the  slurry  is  mixed 
to  keep  the  solids  in  suspension. 
Bioslurry  treatment  has  the  advantage  of 
providing  for  careful  process  control, 
and  increased  contact  between 
microorganisms  and  contaminants  in 
the  slurry. 

Aerobic  biological  treatment  may  also 
be  conducted  in  the  solid-phase.  Solid- 
phase  treatment  activities  include 
composting  and  prepared  bed  treatment. 
Optimized  conditions  for  solid-phase 
treatment  are  maintained  by  tilling  the 
soil  regularly  for  aeration  and 
contaminant  mixing,  addition  of 
required  nutrients  for  microbial 
metabolism,  and  supplemental 
irrigation  for  moisture  control. 

Anaerobic  biological  treatment  may 
be  conducted  in  either  a  solid-  or  a 
slurry-phase,  using  equipment  similar  to 
that  used  for  aerobic  treatment. 
Anaerobic  treatment  typically  requires 
more  time  than  aerobic  treatment,  due 
to  the  slow  growth  rate  of  the 
methanogenic  (methane  producing) 
bacteria.  Anaerobic  treatment  is  most 
effective  on  soils  with  a  moderate  to 
high  Ph,  containing  contaminants  that 
are  nonhalogenated  hydrocarbons,  and 
soils  with  low  biochemical  oxygen 
demand. 

2.  Chew ical  Extraction 

Extraction  technologies  are  used  to 
treat  wastes  containing  a  variety  of 
organic  constituents  and  a  broad  range 
of  total  organic  content.  This  method  of 
treatment  is  accomplished  using  an 
organic  solvent  in  the  liquid  phase  to 
soTubilize  contaminants  for  removal  and 
can  be  used  on  many  solvent-soluble 
contaminants.  The  effectiveness  of  this 
technology  depends  on  the  solvent- 
contaminant  match.  Two  general 
extraction  technologies  are  leaching  and 
immersion  extraction. 

In  its  most  typical  form,  leaching  is  a 
batch  extraction  operation  in  whidi  an 
organic  solvent  is  sprayed  onto  soil  in 
a  tank,  causing  the  contaminant  to  leach 
from  the  soil.  The  solvent,  containing 
the  contaminant(s),  is  collected  at  the 
bottom  of  the  tank  after  percolating 
through  the  soil.  In  the  absence  of 
agitation,  the  liquid-solid  extraction  is  a 
slow  and  inefficient  process. 
Channeling  of  the  liquid  solvent 
through  the  soil  can  result  in  untreated 
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portions  of  soil  in  the  tank,  further 
JowMing  the  efficiency.  Further,  the 
presence  of  fines  can  stop  the 
percolation  process  while  the  presence 
of  coarse  agglomerates  with  well- 
imbedded  contaminants  often  can  only 
he  treated  at  the  surface. 

In  immersion  extraction,  soil  is 
suspended  and  thoroughly  mixed  in 
solvent  baths  operated  at  elevated  or 
ambient  temperatures  to  optimize 
treatment.  Secondary  treatment  (e.g.. 
distillation)  is  performed  to  separate  the 
solvent  from  the  contaminant.  After 
treatment,  it  is  sometimes  possible  to 
reuse  the  solvent  in  the  treatment 
system. 

A  wide  variety  of  organic  solvents  are 
commonly  used,  depending  on  the  soil 
contaminant  being  treated.  The  choice 
of  suitable  solvent  depends  primarily  on 
chemical  structures  of  the  contaminant, 
solubility  of  contaminants  in  the 
solvent,  soil  type,  and  equilibrium 
characteristics.  Chemical  extraction 
treatment  systems  rely  on  differences 
between  the  boiling  points  of  the 
contaminant  and  the  solvent  to  facilitate 
post-treatment  separation  (distillation). 

A  primary  advantage  of  chemical 
extraction  is  the  wide  range  of 
applicability  for  treating  hazardous  soil. 
If  the  proper  solvent  is  selected, 
treatment  of  many  soil  contaminants  is 
possible.  Typical  treatment  times  can 
range  from  several  hours  to  several  days. 

3.  Dechlorination 

Dechlorination  is  a  soil  treatment 
process  whereby  contaminants  in  the 
soil  are  chemically  reacted  to  form  less 
toxic  compounds.  The  soil  is  mixed 
with  a  chemical  reagent  and  agitated  to 
increase  the  contact  of  reagent  with  the 
soil  contaminant.  The  reaction  that 
takes  place  in  the  soil  is  a  substitution 
reaction,  in  which  chlorine  is  removed 
from  the  contaminant  and  substituted 
with  a  less  toxic  element  (usually 
hydrogen).  The  contaminant  and 
residual  reagents  that  remain  in  the  soil 
following  the  substitution  reaction  can 
be  removed  in  a  subsequent  step  using 
an  extraction  process. 

Another  type  of  dechlorination 
treatment  technology  that  is  available 
(although  not  commonly  used)  to 
dechlorinate  chlorinated  organic 
compounds  in  soil  is  photochemical 
degradation.  This  type  of  treatment 
technology  uses  photochemical  energj- 
in  the  form  of  ultraviolet  (UV)  radiation. 
Dsualiy  artificial,  to  degrade 
halogenated  contaminants  such  as 
polychlorinated  biphenyls  (PCBs),  and 
polychlorinated  dibenzodioxins 
(PCDDs),  and  polychlorinated 
dibenzofurans  (PCDFs).  These 
compounds  are  quite  reactive  in  the 


presence  of  UV  radiation.  The 
photoreduction  mechanism  involves  the 
substitution  of  hydrogen  for  chlorine, 
leading  to  the,  f|>nnation  of  detoxified 
substances. 

4.  High-Temperature  Metals  Recovery 

High  temperature  metals  recovery 
(HTMR)  is  a  technology  applicable  to 
materials  containing  su  istantive 
amounts  of  metal  oxides  and  metal  salts 
(including  cadmium,  chromium,  lead, 
nickel,  and  zinc  compounds)  at 
concentrations  ranging  up  to  70  j)ercent 
with  low  levels  (i.e.,  below  5  percent)  of 
organics  and  wtaler  in  the  wastes.  There 
are  a  number  olf  diflerent  types  of  HTMR 
systems,  which  generally  differ  firom 
one  another  in  source  cf  energy  used 
and  the  method  of  recovery.  These 
HTMR  systems  incltide  the  rotary  kiln 
process,  the  pliksma  arc  reactor,  the 
rotary  hearth  e'ectric  h xnace  system, 
the  molten  slag  reactor,  and  the  flame 
reactor. 

The  basic  principle  of  operation  for 
HTMR  is  that  rhetal  oxides  and  salts  are 
separated  from  a  waste  through  a  high 
temperature  thermal  reduction  process 
that  uses  carbon,  limestone,  and  silica 
as  raw  materials.  The  carbon  acts  as  a 
reducing  agent  and  reacts  with  metal 
oxides  to  genei  ate  carbon  dioxide  and 
free  metal.  The  silica  and  limestone 
serve  as  fluxing  agents.  This  process 
yields  a  metal  oroduct  for  reuse  and 
reduces  the  concentrat  ion  of  metals  in 
the  residuals.  'Tie  HT14R  process 
consists  of  a  mixing  unit,  a  high 
temperature  processing  unit  (kiln, 
furnace,  etc.).  a  product  collection 
system,  and  a  residual  treatment  system. 

5.  Soil  Washing 

Soil  washing  is  used  to  describe  a 
number  of  techniques  where 
contaminants  ire  either  separated  or 
removed  from  soil  wi^h  an  aqueous 
process.  Soil  vashing  has  the  potential 
to  be  applicab  e  to  many  different  types 
of  contamination,  including  both 
organic  and  metallic  contaminants. 

In  soil  washng,  soil  is  mixed  with 
water  and  the  -esulting  solution  is 
augmented  wi  h  a  basic  or  surfactant 
agent  that  increases  the  solubility  of  the 
contaminant(s)  in  water.  This  is  usually 
done  to  remove  organics.  Soil  washing 
may  be  done  v/ith  an  acidic  solution  or 
a  chelating  agf  nt  that  chemically  reacts 
with  metal  ior  s  and  promotes  their 
solubility. 

6.  Solidification/Stabilization 

Solidificaticn/stabilization  is  used  to 
convert  soil  into  a  matrix  that  prevents 
contaminants  from  leaching. 
Stabilization  techniques  are  most 
commonly  used  for  hazardous  wastes 


with  treatment  standards  expressed  as  a 
concentration  of  constituents  in  an 
extract  of  the  waste.  (Stabilization  of 
wastes  (or  hazardous  soil)  that  have 
treatment  standards  expressed  solely  as 
specific  concentrations  of  constituents 
in  the  entire  waste  stream  is  not 
appropriate  ) 

Three  types  of  solidification/ 
stabilization  processes  are  used  for 
treatment  of  soil.  The  first  involves 
mixing  the  soil  with  cement,  lime,  fly 
ash,  kiln  dust,  silicates,  or  other 
pozzolanic-type  materials,  and  water; 
the  mixture  then  goes  through  a  curing 
process.  The  second  process  involves 
mixing  the  soil  with  asphalt  and/or 
plastic.  In  this  process,  the  mixture  is 
heated  to  slightly  above  the  melting 
point  of  the  plastic  or  asphalt,  which 
causes  the  soil  to  be  covered  with  a 
polymeric  or  asphalt  coating.  The 
mixture  is  then  cooled  and  allowed  to 
cure  prior  to  disposal.  The  third  type  of 
solidification/stabilization  technologies 
use  proprietary  additives.  These 
processes  are  fixation  technologies  that 
involve  the  addition  of  chemicals 
(reagents)  to  the  contaminated  matrix 
changing  the  form  of  the  contaminant  so 
that  it  is  no  longer  soluble  in  water. 
Solidification/stabilization  processes 
increase  the  volume  of  treated  material, 
but  leave  no  additional  residuals. 

To  obtain  a  uniform  stabilized 
material,  the  particle  size  of  the  soil 
being  stabilized  should  be  kept  fairly 
small.  Vendors  of  various  solidification/ 
stabilization  processes  have  different 
size  requirements,  but  the  particular 
sizes  generally  range  in  diameter  from 
6.35  to  100  mm.  Sizing  equipment,  such 
as  ball  mills  or  hammer  mills,  is 
commercially  available  to  size  most  soil 
particles  to  meet  the  requirements  for 
microencapsulation  processes. 
Currently,  shredding  equipment  may  be 
used  to  process  debris-like  materials 
such  as  large  stones  or  rocks  that  may 
be  found  in  the  soil. 

7.  Thermal  Desorption 

Thermal  desorption  systems  employ 
either  a  direct  or  an  indirectly-fired 
oven  or  heating  chamber  to  volatilize 
organic  contaminants.  Usually  soil  is 
placed  into  the  system  and  heated  bv 
convection  using  heating  fuel  or  an 
electric  heating  element,  or  heated  by 
radiation  using  i.Tfrared  radiation  or 
microwaves.  For  continuous  operations, 
screw  augers  or  rotary  kilns  are  used  to 
mix  the  soil  while  moving  the 
hazardous  soil  through  the  system.  To 
transfer  heat  to  the  soil  in  an  auger 
system,  a  heating  fluid  is  passed 
through  the  center  of  the  auger.  Heat 
transferred  to  the  soil  volatilizes  the 
contaminants  from  the  soil.  Treatment 
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systems  have  an  oxygen  dericieni 
atmosphere  in  order  to  prevent 
contaminants  and  soil  from  combusting 
or  exploding.  Volatilized  contaminants 
can  be  separated  from  the  gaseous 
effluent  by  scrubbing  or  absorption,  or 
it  may  be  incinerated.  Thermal 
desorption  systems  can  be  designed  to 
be  run  in  either  a  batch  or  continuous 
mode. 

8.  Thermal  Destruction 

Thermal  destruction  includes 
treatment  in  an  incinerator  operated  in 
accordance  with  the  technical  operating 
requirements  of  40  CFR  part  264  subpart 
O  and  40  CFR  part  265  subpart  O,  in 
boilers  or  industrial  furnaces  operating 
under  either  interim  status  or  a  RCRA 
permit  in  accordance  with  the 
requirements  of  40  CFR  part  266. 
.subpart  H,  or  in  other  RCRA  permitted 
thermal  treatment  devices,  such  as 
pyrolysis  units  operating  under  interim 
status  in  accordance  with  the 
requirements  of  40  CFR  part  265, 
subpart  P. 

Thermal  destruction  uses  heat  to 
cause  contaminants  to  chemically  react 
to  form  nonhazardous  chemicals. 
Thermal  destruction  units  may  use 
either  an  oxidizing  or  a  nonoxidizing 
atmosphere.  Units  in  which  an 
oxidizing  atmosphere  is  employed  cause 
combustible  contaminants  to  oxidize  to 
carbon  dioxide  and  water.  Units  that 
employ  a  non-oxidizing  atmosphere 
frequently  employ  a  nitrogen 
atmosphere  in  the  combustion  chamber. 
In  these  units,  contaminants  are  reacted 
to  form  carbon  monoxide  and  methane 
gas. 

Many  incinerators  require  size- 
reduction  of  soil  or  soil  agitation  during 
incineration  in  order  to  ensure  that  all 
of  the  soil  being  treated  reaches  the 
operating  temperature  of  the  unit.  Units 
can  be  run  under  a  slightly  negative 
pressure  to  prevent  emissions  of 
volatilized  or  incompletely  combusted 
contaminants.  Thermal  destruction 
units  must  also  employ  emission  control 
devices  to  prevent  emissions  of  a  variety 
of  combustion  products  including 
particulate  matter,  oxides  of  sulfur  and 
nitrogen  (SOx  and  NOx).  and  products 
of  incomplete  combustion. 

Treatment  residuals  from  thermal 
destruction  units  include  effluent  gas, 
wastewater  and  sludges  from  air 
pollution  scrubbers,  and  residual  ash. 
which  consists  of  the  noncombustible 
portion  of  soil  and  contaminants. 

9.  Vitrification 

This  technology  uses  heat  to 
transform  wastes  into  a  glass  and 
crystalline  mass.  The  heat  causes  soil  to 
be  broken  down  into  its  mineral 


components  and  oxides,  which  then  do 
not  reform  upon  cooling.  At  the  high 
temperatures  associated  with 
vitriHcation,  most  inorganic 
constituents  fuse  and  become 
chemically  incorporated  into  the  molten 
mass  or  simply  become  immobilized  in 
the  mass  without  chemically  changing 
form.  The  exceptions  include  the  more 
volatile  heavy  metals  (e.g.,  Hg)  which 
may  not  enter  the  molten  liquid,  but 
may  be  removed  with  the  other  off- 
gases.  The  organics  are  generally 
pyrolyzed  or  oxidized  and  come  out  of 
the  process  in  the  off-gases.  Vitrification 
can  be  performed  in  a  treatment  reactor 
at  temperatures  of  up  to  2000°C.  This 
treatment  is  effective  for  soil  containing 
most  RCRA  hazardous  constituents. 

The  temperatures  required  for 
vitrification  (up  to  2000''C)  can  be 
generated  a  number  of  ways.  These 
include:  Joule  heating  by  passing  an 
electric  current  through  the  waste: 
heating  in  an  electric  furnace:  heating 
by  introduction  of  a  plasma  torch  to  the 
waste  reactor;  and  heating  in  an 
incinerator  operating  in  a  slagging 
mode.  With  each  of  these  methods,  the 
waste  stream  (and  additives,  if 
necessary)  is  heated  until  a  molten 
liquid  is  formed.  Additional  wastes  may 
be  introduced  to  the  molten  mass  and 
treated  with  the  heat  transferred  from 
the  liquid.  The  molten  glass  can  be 
either  quenched  or  allowed  to  cool  more 
slowly.  In  either  case,  an  obsidian-like 
glass  is  generated  which  can  be  in  the 
form  of  a  large  monolith  or  any  number 
of  smaller  sizes  down  to  small  granules. 
Off-gases  from  vitrification  may  require 
further  treatment. 

For  the  reasons  set  out  in  the 
preamble,  title  40,  chapter  I  of  the  Code 
of  Federal  Regulations  is  proposed  to  be 
amended  as  follows: 

PART  14&-HAZARDOUS  WASTE 
INJECTION  RESTRICTIONS 

1.  The  authority  citation  for  part  148 
continues  to  read  as  follows: 

Authority:  Sec.  3004.  Resource 
Conservation  and  Recovery  Act,  42  U.S.C 
6901.et  seq. 

2.  Section  148.17  is  amended  by 
redesignating  paragraphs  (b)  and  (c)  as 
(c)  and  (d)  and  by  adding  paragraph  (b) 
to  read  as  follows: 

S  148.17    Waste  specific  prohibitions — 
Newty  Listed  Wastes. 

•        •        •        •        • 

(b)  Effective  (Insert  date  three  months 
from  date  of  publication),  the  wastes 
specified  in  40  CFR  261.24  as  EPA 
Hazardous  waste  numbers  D012.  D013, 
D014.  EX)15.  D016,  D017  that  are 
Toxicity  Characteristic  toxic 


halogenated  pesticide  wastes,  and  the 
wastes  specified  in  40  CFR  261.32  as 
EPA  Hazardous  waste  numbers  K141, 
K142,  K143,  K144,  K145,  K147,  K148. 
K149,  K150,  and  K151.  are  prohibited 
from  underground  injection. 


PART  260— HAZARDOUS  WASTE 
MANAGEMENT  SYSTEM:  GENERAL 

3.  The  authority  citation  for  part  260 
continues  to  read  as  follows: 

Authority:  42  U.S  C.  6905.  6912|a).  6921- 
6927.  6930.  6934,  6935.  6937,  6939,  and 
6974. 

4.  In  §  260.30,  the  introductory  text 
and  paragraph  (b)  are  revised  to  read  as 
follows: 

1 260.30    Variances  from  classificabon  as  a 
solid  waste. 

In  accordance  with  the  standards  and 
criteria  in  §260.31  and  the  procedures 
in  §  260.33,  the  Administrator  may 
determine  on  a  case-by-case  basis  that 
the  following  recycled  materials  are  not 
solid  wastes: 

•  •        •        •        • 

(b)  Materials  that  are  reclaimed  and 
then  reused  within  the  original 
production  process  in  which  they  were 
generated;  and 

•  •        •        •        • 

5.  In  §  260.31,  paragraph  (a) 
introductory  text,  and  paragraph  (b)  is 
revised  to  read  as  follows: 

§  260.31    Standards  and  criteria  for 
variances  from  classification  as  a  solid 
waste. 

(a)  The  Administrator  may  grant 
requests  for  a  variance  from  classifying 
as  a  solid  waste  those  materials  that  are 
accumulated  speculatively  without 
sufficient  amounts  being  recycled  if  the 
applicant  demonstrates  that  sufficient 
amounts  of  the  material  will  be  recycled 
or  transferred  for  recycling  in  the 
following  year.  If  a  variance  is  granted, 
it  is  valid  only  for  the  following  year, 
but  can  be  renewed,  on  an  annual  basis, 
by  filing  a  new  application.  The 
Administrator's  decision  will  be  based 
on  the  following  criteria: 

•  *        *        *        • 

(b)  The  Administrator  may  grant 
requests  for  a  variance  from  classifying 
as  a  solid  waste  those  materials  that  are 
reclaimed  and  then  reused  as  feedstock 
within  the  original  production  process 
in  which  the  materials  were  generated  if 
the  reclamation  operation  is  an  essential 
part  of  the  production  process.  This 
determination  will  be  based  on  the 
following  criteria: 

(1)  How  economically  viable  the 
production  process  would  be  if  it  were 
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to  use  virgin  materials,  rather  than 
reclaimed  materials: 

(2)  The  prevalence  of  the  practice,  on 
an  industry-wide  basis; 

(3)  The  extent  to  which  the  material 
is  handled  before  reclamation  to 
minimize  loss: 

(4)  The  time  periods  between 
generating  the  material  and  its 
reclamation,  and  between  reclamation 
and  return  to  the  original  production 
process: 

(5)  The  location  of  the  reclamation 
operation  in  relation  to  the  production 
process: 

(6)  Whether  the  reclaimed  material  is 
used  for  the  purpose  for  which  it  was 
originally  produced  when  it  is  returned 
to  the  original  process,  and  whether  it 
is  returned  to  the  process  in 
substantially  its  original  form: 

(7)  Whether  the  person  who  generates 
the  material  also  reclaims  it: 

(8)  In  cases  where  the  original  process 
to  which  the  material  is  returned  is  a 

'  secondary  process,  the  extent  to  which 
materials  are  managed  before  return  in 
a  protective  manner  such  that  there  will 
be  little  potential  for  release  of  the 
material  or  its  hazardous  constituents  to 
the  environment  (e.g..  storage  in  tanks, 
containers,  and  indoors  such  as 
containment  buildings);  and 

(9)  Other  relevant  factors. 

•  0  •  *  • 

6.  In  §  260.32.  the  introductory  text  is 
revised  to  read  as  follows: 

§  260.32    Variance  to  be  classified  as  a 
t>oiler. 

In  accordance  with  the  standards  and 
criteria  in  §260.10  (definition  of 
"boiler"),  and  the  procedures  in 
§  260.33.  the  Administrator  may 
determine  on  a  case-by-case  basis  that 
certain  enclosed  devices  using 
controlled  flame  combustion  are  boilers, 
even  though  they  do  not  otherwise  meet 
the  definition  of  boiler  contained  in 
§  260.10.  after  considering  the  following 
criteria: 
*        •        •        •        • 

7.  Section  260.33  is  revised  to  read  as 
follows: 

§260.33    Procedures  for  variances  from 
classification  as  a  solid  waste  or  to  be 
classified  as  a  boiler. 

The  Administrator  will  use  the 
following  procedures  in  evaluating 
applications  for  variances  from 
classification  as  a  solid  waste  or 
applications  to  classify  particular 
enclosed  controlled  flame  combustion 
devices  as  boilers: 

(a)  The  applicant  must  apply  to  the 
Administrator  for  the  variance.  The 
application  must  address  the  relevant 
criteria  contained  in  §  260.31  or 
§260.32. 


(b)  The  Adnninistrator  will  evaluate 
the  applicatior  and  issue  a  draft  notice 
tentatively  granting  or  denying  the 
application.  Notification  of  this 
tentative  decision  will  be  provided  by 
newspaper  advertisement  or  radio 
broadcast  in  the  locality  where  the 
recycler  is  located.  The  Administrator 
will  accept  conment  on  the  tentative 
decision  for  30  days,  and  may  also  hold 
a  public  hearirg  upon  request  or  at  his 
discretion.  Tht  Administrator  will  issue 
a  final  decision  after  receipt  of 
comments  and  after  the  hearing  (if  any). 

8.  Section  260.42  is  added  to  read  as 
follows: 

§  260.42    Proce jures  for  contained-in 
determinations  tor  hazardous  detMis, 
hazardous  soil  £  nd  other  environmental 
media. 

(a)  Any  person  may  petition  the 
Regional  Administrator  to  exclude, 
under  §  261.3(0(2)  or  §  261.3(g)  of  this 
chapter,  hazarc  ous  debris  and 
hazardous  soil  or  other  environmental 
media,  including  but  not  limited  to, 
ground  water,  surface  water,  and 
sediments,  fron  regulation  as  hazardous 
waste.  (Such  a  petition  is  not  necessary 
for  remedial  actions  conducted  pursuant 
to  RCRA  or  CERCLA  authorities 
provided  that  a  similar  determination  is 
made  by  the  Regional  Administrator 
based  on  infomation  substantially 
equivalent  to  X\  e  information  listed 
below  including  public  notice  and 
comment  requi-ements.)  The  petition 
for  a  contained-in  determination  must 
include  information  sufficient  to 
demonstrate  that  specific  constituent 
concentrations  in  the  hazardous  debris, 
hazardous  soil,  or  other  environmental 
media  to  be  excluded  do  not  pose  a 
hazard  to  human  heelth  and  the 
environment  at  that  site.  Each  petition 
must  be  submit :ed  tc  the  Regional 
Administrator  end  trust  include: 

(1)  The  petitioner's  name  and  address. 

(2)  An  explanatior  .  to  the  extent 
possible,  of  the  circumstances  by  which 
the  affected  debris,  soil,  or  other  media 
became  contam  nated  with  hazardous 
wastes. 

(3)  Informaticn  on  waste  and  site 
characteristics  end  conditions,  to 
include  at  a  mirimum,  the  type  of 
information  listed  in  paragraph  (c)  of 
this  section. 

(4)  After  receiving  a  petition,  the 
Regional  Administrator  may  request 
additional  infomation  which  may  be 
required  in  making  a  determination. 

(d)  The  RegionalAdministrator  will 
make  a  tentative  decision  to  grant  or 
deny  a  petition  for  a  contained-in 
determination  after  receipt  of  a 
complete  petition,  and  will  publish  a 
newspaper  notice  of  such  tentative 


decision,  and  provide  the  opportunity 
for  the  petitioner  and  the  public  to 
submit  written  comments  within  30 
days  of  the  publication  of  the  notice. 
After  consideration  of  the  comments, 
the  Regional  Administrator  will  issue  a 
final  determination  denying  or 
approving  the  petition. 

(c)  The  Regional  Administrator  will 
consider  waste-  and  site-specific 
information  in  making  such 
detenninations.  Such  information  may 
include,  but  is  not  limited  to: 

(1)  Characteristics  of  the  debris,  soil, 
or  other  media: 

(2)  Waste  constituent  characteristics, 
such  as  solubility,  mobility,  toxicity, 
and  interactive  effects  of  constituents 
present  in  the  contaminated  debris,  soil, 
or  other  media  that  may  affect  those 
properties; 

(3)  All  possible  exposure  pathways, 
such  as  potential  for  direct  human 
contact  with  the  contaminated  medium, 
and  potential  adverse  ecological 
impacts: 

(4)  An  "acceptable"  risk  range  of  10    ■» 
to  10-*; 

(5)  Surface  and  subsurface 
characteristics  such  as  topography, 
hydraulic  conductivity,  permeability 
and  porosity  of  soil,  aquifer  thickness, 
and  other  geologic  and  hydrogeologic 
characteristics  that  may  influence 
constituent  mobility  and  migration 
potential  at  the  surface  and  in  the 
unsaturated  and  saturated  zones. 

(6)  Climatic  conditions:  and 

(7)  Other  site  or  waste-specific 
characteristics  or  conditions  that  may 
affect  the  potential  for  constituents 
present  in  the  contaminated  medium  to 
migrate  and/or  pose  a  hazard  to  human 
health  or  the  environment. 

PART  261— IDENTIFICATION  AND 
LISTING  OF  HAZARDOUS  WASTE 

9.  The  authority  citation  for  part  261 
continues  to  read  as  follows: 

Authority:  42  U.S.C.  6905,  6912(a).  6921. 
6922,  and  6938. 

10.  Section  261.2  is  amended  by 
revising  paragraph  (e)(l)(iii)  to  read  as 
follows: 

§  26 1 .2    Oef  in  Ition  of  sot  id  waste. 

*         *         *         *         « 

(e)  •   •   • 

(1)  *   •   * 

(iii)  Returned  to  the  original  process 
from  which  they  are  generated,  without 
first  being  reclaimed.  The  material  must 
be  returned  as  a  substitute  for  feedstock 
materials.  In  cases  where  the  original 
process  to  which  the  material  is 
returned  is  a  secondary  process,  the 
materials  must  be  managed  before 
return  in  a  protective  manner  (e.g.. 
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storage  in  tanks,  containers,  and  indoors 
such  as  containment  buildings)  such 
that  there  will  be  Uttle  potential  for 
release  of  the  material  or  its  hazardous 
constituents  to  the  environment. 
•        •        •        •        • 

11.  Section  261.3  is  amended  by 
revising  paragraph  (0(2)  and  adding 
paragraph  (g)  to  read  as  follows: 

§261.3    Definition  of  haiardous  waste. 


(f)*  *  * 

(2)  Debris  as  deHned  in  part  266  of 
this  chapter  that  the  Regional 
Administrator  determines  under 
§  260.42  of  this  chapter  is  no  longer 
,  contaminated  with  hazardous  waste. 

(g)  Notwithstanding  paragraphs  (a) 
through  (d)  of  this  section,  soil  and 
other  environmental  media  including, 
but  not  limited  to,  ground  water,  surface 
water,  and  sediments,  that  is 
contaminated  or  mixed  with  one  or 
more  wastes  listed  in  subpart  D  of  this 
part,  or  that  exhibits  a  hazardous  waste 
characteristic  in  subpart  C  of  this  part, 
are  not  subject  to  regulation  under  40 
CFR  parts  260,  261  to  266,  or  270 
provided  that: 

(1)  The  Regional  Administrator 
determines  under  §  260.42  of  this 
chapter  that  the  soil  or  other 
environmental  media  is  no  longer 
contaminated  with  hazardous  waste; 
and 

(2)  The  soil  or  other  environmental 
media  does  not  exhibit  a  hazardous 
waste  characteristic  in  subpart  C  of  this 
part. 

12.  In  §  261.4.  paragraph  (a)(13)  is 
added  to  reed  as  follows: 

f261.4    Exclusions. 

(a)*   •   • 

(13)  Environmental  media,  including, 
but  not  limited  to  soils,  ground  water, 
surfece  water,  and  sediments,  that 
exhibit  a  hazardous  waste  characteristic 
in  subpart  C  of  this  part,  or  that  is 
contaminated  or  mixed  with  one  or 
more  wastes  listed  in  subpart  D  of  this 
part,  or  with  residuals  derived  from  the 
treatment,  storage,  or  disposal  of  a  waste 
listed  in  subpart  D  of  this  part  with 
constituent  concentrations  below  those 
that  are  determined  by  the  Regional 
Administrator  to  represent  minimized 
threats  to  human  health  and  the 
environment.  Such  determinations  will 
be  made  in  accordance  with  $  260.42  of 
this  chapter. 


PART  268-lANO  OiSPOSAL 
RESTRICTIONS 

13.  The  authority  dtation  for  part  268 
continues  to  read  as  follows: 


Autbority:  42  U.SC  6905, 6912(a).  6921. 
and  6924. 

Subpart  A — General 

14.  In  §  268.1,  paragraphs  (c)(3)(ii). 
(e)(4)  and  (e)(5)  are  revised  and 
paragraph  (c)(3)(iii)  is  added  to  read  as 
follows: 

9  268.1    Purpose,  scop*  and  appilcabiNty. 

(c)*  •  • 

(3)*   *    ' 

(ii)  Do  not  exhibit  any  prohibited 
characteristic  of  hazardous  waste  at  the 
point  of  injection;  and 

(iii)  If  the  injected  wastes  are  DOOl 
High  TCXI  subcategory  wastes  or  D012- 
D017  pesticide  wastes,  they  have  been 
treated  to  meet  the  treatment  standards 
of  §  268.40  before  the  point  of  injection, 
or  they  are  disposed  in  an  approved  no- 
migration  injection  well  as 
demonstrated  pursuant  to  §  148.20  of 
this  chapter. 

(e)*   •   • 

(4)  De  minimis  losses  to  wastewater 
treatment  systems  of  commercial 
chemical  product  or  chemical 
intermediates  that  are  ignitable  (DOOl), 
corrosive  (D002),  or  are  organic 
constituents  that  exhibit  the 
characteristic  of  toxicity  fD012-D043) 
and  that  contain  underlying  hazardous 
constituents  as  defined  in  §  268.2,  are 
not  considered  to  be  prohibited  wastes. 
De  minimis  is  defined  as  losses  from 
normal  material  handling  operations 
(e.g.  spills  from  the  unloading  or 
transfer  of  materials  from  bins  or  other 
containers,  leaks  from  pipes,  valves  or 
other  devices  useo^o  transfer  materials); 
minor  leaks  of  process  equipment, 
storage  tanks  or  containers;  leaks  from 
well-maintained  pump  packings  and 
seals;  sample  purgings;  and  relief  device 
discharges. 

(5)  Land  disposal  prohibitions  do  not 
apply  to  laboratory  wastes  displaying 
the  characteristic  of  ignitability  (DOOl), 
corrosivity  (D002),  or  are  organic 
constituents  that  exhibit  the 
characteristic  of  toxicity  (D01^-D043), 
that  are  corruningled  with  other  plant 
wastewaters  under  designated 
circumstances:  ignitable,  corrosive,  and 
TC  organic  laboratory  wastes  containing 
underlying  hazardous  constituents  from 
laboratory  operations,  that  are  mixed 
with  other  plant  wastewaters  at  facilities 
whose  ultimate  discbarge  is  subject  to 
regulation  under  the  CWA  (including 
wastewaters  at  facilities  which  have 
eliminated  the  discharge  of  wastewater), 

f>rovided  that  the  annualized  flow  of 
aboratory  wastewater  into  the  £acility's 
headwork  does  not  exceed  one  percent. 


or  provided  that  the  laboratory  wastes' 
combined  annuaUzed  average 
concentration  does  not  exceed  one  part 
per  million  in  the  facility's  headwork. 

15.  Section  268.2  is  amended  by 
redesignating  paragraphs  (i)  as  (j),  (e)  as 
(i),  (h)  as  (e),  (d)  as  (h).  (b)  as  (d),  (g)  as 
(b).  (c)  as  (g),  (a)  as  (c)  and  (f)  as  (k)  and 
by  adding  paragraphs  (a)  and  (f)  to  read 
as  follows: 

S26&2    Definitions  applicable  In  this  part 


(a)  Constituents  subject  to  regulation 
means  those  constituents  for  which 
treatment  standards  are  established  in 
§  268.48  at  levels  above  the  universal 
treatment  standards. 


(f)  Hazardous  soil  means  soil  that 
contains  RCRA  hazardous  waste(s) 
listed  in  40  CFR  part  261.  subpart  D,  or 
that  exhibits  one  or  more  of  the 
characteristics  of  a  hazardous  waste  as 
defined  in  40  CFR  part  261,  subpart  C 

16.  In  §268.7.  paragraphs  (a) 
introductory  text,  (a)(l)(ii).  and  (a)(8)  are 
revised,  paragraph  (a)(9)  is  removed, 
paragraph  (a)(10)  is  redesignated  as 
paragraph  (a)(9).  paragraphs  (a)(10)  and 
(a)(ll)  are  added,  paragraphs  (b)(4)(ii) 
and  (d)  introductory  text  are  revised, 
and  paragraph  (e)  is  added  to  read  as 
follows: 

$268.7    Waste  anatysta  and  recordkeeping. 

(a)  Except  as  specified  in  §  268.32,  If 
a  generator's  waste  is  listed  in  40  CFR 
part  261,  subpart  D,  the  generator  must 
test  his  waste,  or  test  an  extract  using 
test  method  1311,  the  Toxicity 
Characteristic  Leaching  Procedure, 
described  in  "Test  Methods  for 
Evaluating  Solid  Waste,  Physical/ 
Chemical  Methods."  EPA  Publication 
SW  846  as  incorporated  by  reference  in 
§  260. 1 1 ,  or  use  knowledge  of  the  waste, 
to  determine  if  the  waste  is  restricted 
from  land  disposal  under  this  part. 
Except  as  specified  in  §  268.32,  if  a 
generator's  waste  exhibits  one  or  more 
of  the  characteristics  set  out  at  40  CFR 
part  261,  subpart  C.  the  generator  must 
test  an  extract  using  test  method  1311. 
the  Toxicity  Characteristic  Leaching 
Procedure,  described  in  "Test  Methods 
for  Evaluating  Solid  Waste.  Physical/ 
Chemical  Methods"  (SW-846).  or  use 
knowledge  of  the  waste,  to  determine  if 
the  waste  is  restricted  from  land 
disposal  under  this  part.  If  the  generator 
determines  that  his  waste  exhibits: 

(1)  The  characteristic  of  ignitability 
(DOOl)  (and  is  not  in  the  High  TtX: 
Ignitable  Liquids  Subcategory  or  is  not 
treated  by  INCDM,  FSUBS,  or  RORGS  of 
§  268.42,  Table  1).  or  the  characteristic 
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of  corrosivity  (D002),  and  is  prohibited 
under  §  268.37;  and/or 

(2)  The  characteristic  of  toxicity,  and 
is  prohibited  under  §  268.38,  the 
generator  must  determine  what 
underlying  hazardous  constituents  (as 
defined  in  §  268.2),  are  reasonably 
expected  to  be  present  in  the  DOOl, 
D002.  or  TC  waste. 

•  «k  •  •  • 

(ii)  The  waste  constituents  for  wastes 
F001-F005,  F039.  wastes  prohibited 
pursuant  to  §  268.32  or  RCRA  section 
3004(d),  and  for  underlying  hazardous 
constituents  (as  defined  in  §  268.2),  in 
DOOl  and  £>002  wastes  if  those  wastes 
are  prohibited  under  §  268.37,  and 
constituents  subject  to  treatment  in  TC 
wastes  that  are  prohibited  under 
§  268.38.  Also  included  must  be  the 
applicable  wastewater  (as  defined  in 
§  268.2(f))  or  nonwastewater  (as  defined 
in  §  268.2(d))  form  and  the  applicable 
subcategories  made  within  a  waste  code 
based  on  waste-specific  criteria  (such  as 
DG03  reactive  cyanides). 

(8)  If  a  generator  is  managing  a  lab 
pack  that  contains  prohibited  wastes, 
and  does  not  include  any  wastes  found 
at  §  268.42(c)(2),  and  wishes  to  use  the 
alternative  treatment  standard  under 
§  268.42,  with  each  shipment  of  waste 
the  generator  must  submit  a  notice  to 
the  treatment  facility  in  accordance  with 
paragraph  (a)(1)  of  this  section.  The 
generator  must  also  comply  with  the 
requirements  in  paragraphs  (a)(5) 
through  (a)(7)  of  this  section,  and  must 
submit  the  following  certification, 
which  must  be  signed  by  an  authorized 
representative: 

I  certify  under  penalty  of  law  that  I 
personally  have  examined  and  am  familiar 
with  the  waste  and  that  the  lab  pack  does  not 
contain  any  waste  found  at  §268.42(cK2).  I 
am  aware  that  there  are  significant  penalties 
for  submitting  a  felse  certification,  including 
the  possibility  of  fine  or  imprisonment. 
•        •        •        •        • 

(10)  If  a  generator  determines  that  he 
is  managing  hazardous  soil  that  does  not 
meet  the  treatment  standards 
established  in  §  268.47,  then  with  each 
shipment  of  hazardous  soil,  the 
generator  must  notify  the  treatment  or 
storage  facility  in  writing  of  the 
constituents  subject  to  treatment  and  the 
appropriate  treatment  standards  as 
described  in  §§  268.47.  If  the  treatment 
standards  speciHed  on  the  notification 
indicate  that  90%  treatment  of  the 
initial  concentrations  of  the  constituents 
subject  to  treatment  has  been  performed, 
the  generator  must  maintain 
doamientation,  in  the  facility  operating 
record,  supporting  the  treatment 


standard  by  documenting  the  initial 
concentrations  ar  d  the  treated 
concentrations  of  constituents  subject  to 
treatment. 

(11)  If  a  generator  determines  that  he 
is  managing  haza-doas  soil  that  is 
restricted  under  t.iis  part,  and 
determines  that  tlie  hazardous  soil  can 
be  land  disposed  without  further 
treatment,  then,  vath  each  shipment  of 
hazardous  soil,  the  generator  must 
certify  and  notify  the  treatment,  storage, 
or  land  disposal  facility  in  writing  as 
described  in  paragraph  (a)(2)  of  this 
section.  To  meet  the  requirements  of 
paragraph  (a)(2)(i  (B)  of  this  section,  the 
generator  must  specify  the  appropriate 
treatment  standard  fur  the  hazardous 
soil.  If  the  imiversal  ^j^atment  standards 
are  not  specified  ns  the  appropriate 
treatment  standards,  the  generator  must 
maintain  documentation,  in  their  files, 
supporting  the  treatment  standard 
specified  to  the  treatment  facility.  In 
lieu  of  the  certification  in  paragraph 
(a)(2)(ii)  of  this  section,  the  following 
certification  must  be  signed  by  an 
authorized  repres'^ntative: 

I  certify  under  penalty  of  law  that  I 
personally  have  examined  and  am  femiliar 
with  the  hazardous  soil  through  analysis  and 
testing  or  through  knowledge  of  the 
hazardous  soil  to  support  this  certification 
that  the  waste  complies  with  the  regulations 
and  requirements  that  apply  to  hazardous 
soil  as  specified  in  40  CFR  parts  260  through 
268. 1  am  aware  that  there  are  significant 
penalties  for  submitting  a  false  certification, 
including  the  possibility  of  a  fine  and 
imprisonment. 

•  •         *         •         • 

(b)  *   •   • 

(4)  •    •   • 

(ii)  The  waste  constituents  for  wastes 
F001-F005.  F039,  wastes  prohibited 
pursuant  to  §  268.32  or  RCRA  section 
3004(d),  and  for  imderlying  hazardous 
constituents  (as  defined  in  §  268.2),  in 
DOOl  and  D002  wastes  if  those  wastes 
are  prohibited  under  §  268.37.  and 
constituents  subie<:t  to  treatment  in  TC 
wastes  that  are  prchibited  under 
§  268.38.  Also  included  must  be  the 
applicable  wastewater  (as  defined  in 
§  268.2(0)  or  nonwastewater  (as  defined 
in  §  268.2(d))  form  and  the  applicable 
subcategories  made  within  a  waste  code 
based  on  waste-specific  criteria  (such  as 
D003  reactive  cyanides). 

•  •        •        •        • 

(d)  Generators  o~  treaters  who 
determine  that  hazardous  debris  is 
excluded  from  the  definition  of 
hazardous  waste  under  §  261.3(f)(1)  of 
this  chapter  (i.e.,  debris  treated  by  an 
extraction  or  destr  action  technology 
provided  by  Table  1 ,  $  268.45)  are 


subject  to  the  following  notification  and 
certification  requirement: 

(e)  Generators  or  treaters  who  first 
claim  that  hazardous  debris  or 
hazardous  media  is  excluded  from  the 
definition  of  hazardous  waste  under 
§  261.3(f)(2)  or  §  261.3(g)  of  this  chapter, 
must  place  a  one-time  notice  stating  the 
applicable  exclusion  and  the  disposition 
of  the  waste  in  the  facility's  files,  and 
must  retain  such  notices  for  at  least  five 
years. 

17.  In  §  268.9.  paragraphs  (a),  (d)(1) 
introductory  text,  (d)(l)(i)  and  (d)(l)(ii) 
are  revised  and  (d)(l)(iii)  is  removed  to 
read  as  follows: 

$268.9    Special  ruto*  regarding  wastes  ttiat 
extiit>tt  a  charactertsttc 

(a)  The  initial  generator  of  a  solid 
waste  must  determine  each  EPA 
Hazardous  Waste  Number  (waste  code) 
applicable  to  the  waste  in  order  to 
determine  the  applicable  treatment 
standards  under  subpart  D  of  this  part. 
For  purposes  of  part  268,  the  waste  will 
carry  the  waste  code  for  any  appUcable 
listing  under  40  CFR  part  261,  subpart 
D.  In  addition,  the  waste  will  carry  one 
or  more  of  the  waste  codes  under  40 
CFR  part  261,  subpart  C,  where  the 
waste  exhibits  a  characteristic,  except  in 
the  case  when  the  treatment  standard 
for  the  waste  code  listed  in  40  CFR  part 
261,  subpart  D  operates  in  lieu  of  the 
standard  for  the  waste  code  under  40 
CFR  part  261,  subpart  C,  as  specified  in 
paragraph  (b)  of  this  section.  If  the 
generator  determines  that  his  waste 
displavs  the  characteristic  of  ignitability 
(DOOl)  (and  is  not  in  the  High  TOC 
Ignitable  Liquids  Subcategory  or  is  not 
treated  by  INCIN,  FSUBS.  or  RORGS  of 
§  268.42.  Table  1).  or  the  characteristic 
of  corrosi\'ity  (D002),  and  is  prohibited 
under  §  268.37;  or  if  the  generator 
determines  that  his  waste  displays  the 
characteristic  of  toxicity  (D011-D043). 
and  is  prohibited  under  §  268.38;  or  if 
the  generator  has  characteristic 
hazardous  soil  prohibited  under 
§  268.39,  the  generator  must  determine 
what  underlying  hazardous  constituents 
(as  defined  in  §  268.2),  are  reasonably 
expected  to  be  present  in  the  DOOl. 
D002,  or  TC  waste. 


(d)*  •  • 

(1)  The  notification  must  include  the 
following  information: 

(i)  Name  and  address  of  the  Subtitle 
D  facility  receiving  the  waste  shipment; 
and 

(ii)  A  description  of  the  waste  as 
initially  generated,  including  the 
applicable  EPA  Hazardous  Waste 
Number(s),  treatability  group(s),  and 
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underlying  hazardous  constituents  in 
DOOl,  D002,  TC  wasltjs.  or  characteristic 
hazardous  soil  (if  applicable). 


Subpart  C— Prohibitions  on  Land 
Disposal 

18.  In  Subpart  C.  §268.38  is  added  to 
read  as  follows: 

§  268.38    Waste  spectf  tc  prohlbiUons— 
newty  listed  and  identified  wastes. 

(a)  Effet:tive  lin.sen  date  90  days  from 
date  of  publication],  the  following 
wastes  specified  in  40  CFR  261.24. 
Table  1  as  EPA  Hazardous  Waste 
numbers  D012.  D013.  D014.  D015, 
D016,  D017.  D018,  and  D019.  D020. 
D021.  D022.  DG23.  D024.  D025.  DG26. 
D027.  D028.  D029.  D030.  D031.  D032. 
D033,  D034.  E)035,  D036,  D037.  D038. 
D039.  D040.  D041.  D042,  D043 
nonwastewaters;  and  the  wastes 
specified  in  40  CFR  261.32  as  EPA 
Hazardous  Waste  numbers  K141,  K142. 
K143.  K144.  K145.  K147.  K148.  K149, 
K150,  and  K151  are  prohibited  from 
land  disposal. 

(b)  Effective  | insert  date  two  years 
from  date  of  publication),  radioactive 
wastes  that  are  mixed  with  D018-D043 
nonwastewaters,  D012-D017  wastes  that 
pass  the  EP  toxicity  test  but  fail  the 
TCLP  test.  K141-K145,  and  K147-K151 
are  prohibited  from  land  disposal. 

(c)  Between  [insert  date  of 
publication)  and  [insert  date  two  years 
from  date  of  publication],  the  wastes 
included  in  paragraph  (c)  of  this  section 
may  be  disposed  of  in  a  landfill  or 
surface  impoundment,  only  if  such  unit 
is  in  compliance  with  the  requirements 
specified  in  §2&8.5(h)(2). 

(d)  The  requirements  of  paragraphs 
(a),  (b).  and  (c)  of  this  section  do  not 
apply  if: 

(1)  The  wastes  meet  the  applicable 
standards  specified  in  subpart  D  of  this 
part; 

(2)  Persons  have  been  granted  an 
exemption  from  a  prohibition  pursuant 
to  a  petition  under  §  268.6,  with  respect 
to  those  wastes  and  units  covered  by  the 
petition; 

(3)  The  wastes  meet  the  applicable 
alternate  standards  established  pursuant 
to  a  petition  granted  under  §  268.44; 

(4)  Persons  have  been  granted  an 
extension  to  the  effective  date  of  a 
prohibition  pursuant  to  §  268.5,  with 
respect  to  these  wastes  covered  by  the 
extension. 

(e)  To  determine  whether  a  hazardous 
waste  identified  in  this  section  exceeds 
the  applicable  treatment  standards 
specified  in  §  268.40.  the  initial 
generator  must  test  a  representative 
sample  of  the  waste  extract  or  the  entire 


waste,  depending  on  whether  the 
treatment  standards  are  expressed  as 
concentrations  in  the  waste  extract  or 
the  waste,  or  the  generator  may  use 
knowledge  of  the  waste.  If  the  waste 
contains  constituents  in  excess  of  the 
applicable  subpart  D  of  this  part  levels, 
the  waste  is  prohibited  from  land 
disposal,  and  all  requirements  of  40  CFR 
part  268  are  applicable,  except  as 
otherwise  specified. 

19.  Section  268.39  is  added  to  read  as 
follows: 

§268.39    Waste  specific  proftiMtions— 
Hazardous  soil,  and  debris  contaminated 
witti  certain  newty  listed  wastes. 

(a)  Effective  (insert  date  two  years 
from  date  of  publication),  soils  that  are 
contaminated  with  F037.  F038.  K107- 
K112.  K117.  K118,  K123-K126.  K131. 
K132.  K136.  U328.  U353.  U359,  D018- 
D043.  K141-145  and  K147-151  wastes, 
soils  that  are  contaminated  with  D012- 
D017  that  pass  the  EP  toxicity  test  but 
fail  the  TCLP  test  are  prohibited  from 
land  disposal. 

(b)  Effective  (insert  date  two  years 
from  date  of  publication),  debris  that  are 
contaminated  with  D018-D043.  K141- 
K145.  or  K147-K151  wastes,  and  debris 
that  are  contaminated  with  0012^)017 
wastes  that  pass  the  EP  toxicity  test  but 
fail  the  TCLP  test  are  prohibited  from 
land  disposal. 

(c)  Between  (insert  date  of 
publication]  and  (insert  date  two  years 
from  date  of  publication),  the  wastes 
included  in  paragraphs  (a)  and  (b)  of 
this  section  may  be  disposed  of  in  a 
landfill  or  surface  impoundment  only  if 
such  unit  is  in  compliance  with  the 
reouirements  specified  in  §  268;5(h)(2). 

(d)  The  requirements  of  paragraphs  (a) 
and  (b)  of  this  section  do  not  applv  if: 

(1)  The  wastes  meet  the  applicable 
standards  specified  in  subpart  D  of  this 
part; 

(2)  Persons  have  been  granted  an 
exemption  from  a  prohibition  pursuant 
to  a  petition  under  §  268.6.  with  respect 
to  those  wastes  and  units  covered  by  the 
petition; 

(3)  The  wastes  meet  the  applicable 
alternate  standards  established  pursuant 
to  a  petition  granted  under  §  268.44; 

(4)  Persons  have  been  granted  an 
extension  to  the  effective  date  of  a 
prohibition  pursuant  to  §  268.5.  with 
respect  to  those  wastes  covered  by  the 
extension. 

(e)  To  determine  whether  a  hazardous 
waste  identified  in  this  section  exceeds 
the  applicable  treatment  standards 
specified  in  §§  268.40  and  268.48.  the 
initial  generator  must  test  a 
representative  sample  of  the  waste 
extract  or  the  entire  waste,  depending 
on  whether  the  treatment  standards  are 


expressed  as  concentrations  in  the  waste 
extrad  or  the  waste,  or  the  generator 
may  use  knowledge  of  the  waste.  If  the 
waste  contains  constituents  in  excess  of 
the  applicable  subpart  O  of  this  part 
levels,  the  waste  is  prohibited  from  land 
disposal,  and  all  requirements  of  40  CFR 
part  268  are  appli(.able.  except  as 
otherwise  specified. 

Subpart  D — Treatment  Standards 

20.  Section  268.40  is  revised  to  read 
as  follows: 

1268.40    Applicability  of  treatment 
standards. 

(a)  A  waste  identified  in  the  Table 
Treatment  Standards  for  Hazardous 
Wastes  in  this  section  may  be  land 
disposed  only  if  it  meets  the 
requirements  found  in  the  table.  For 
each  waste,  the  table  identifies  one  of 
three  types  of  requirements  ("treatment 
standards"): 

(1)  All  hazardous  constituents  in  the 
waste  or  in  the  treatment  residue  must 
be  at  or  below  the  values  found  in  the 
table  for  that  waste  ("total  waste 
standards");  or 

(2)  The  hazardous  constituents  in  the 
extract  of  the  waste  or  in  the  extract  of 
the  treatment  residue  must  be  at  or 
below  the  values  found  in  the  table 
("waste  extract  standards");  or 

(3)  The  waste  must  be  treated  using 
the  technology  specified  in  the  table 
("technology  standard"). 

(b)  For  waste  covered  by  the  total 
waste  standards  and  waste  extract 
standards,  compliance  is  based  upon 
grab  samples,  unless  otherwise  noted  in 
the  table.  For  wastes  covered  by  the 
waste  extract  standards,  the  test  Method 
1311.  the  Toxicity  Characteristic 
Leaching  Procedure,  must  be  used.  An 
exception  is  made  for  D004,  D008. 
K031.  K084.  KlOl.  K102.  POIO.  POll. 
P012.  P036.  P038,  and  U136.  for  which 
either  of  two  test  n>ethods  may  be  used: 
Method  1311.  or  Method  1310.  the 
Extraction  Procedure  Toxicity  Test,  both 
found  in  "Test  Methods  for  Evaluating 
Solid  Waste,  Physical/Chemical 
Methods",  EPA  Publication  SW  846  as 
incorporated  by  reference  in  §  260.11  of 
this  CTiapter.  For  wastes  covered  by  a 
technology  standard,  the  wastes  may  be 
land  disposed  af^er  it  is  treated  using 
that  specified  technology  or  an 
equivalent  treatment  technology 
approved  by  the  Administrator  under 
the  procedures  set  forth  in  §  268.42(b). 

(c)  When  wastes  with  differing 
treatment  standards  for  a  constituent  of 
concern  are  combined  for  purposes  of 
treatment,  the  treatment  residue  must 
meet  the  lowest  treatment  standard  for 
the  constituent  of  concern. 
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(d)  Notwithstanding  the  prohibitions 
specified  in  paragraph  (a)  of  this 
section,  treatnient  and  disposal  facilities 
may  demonstrate  (and  certify  pursuant 
to  §  268.7(b)(5))  compliance  with  the 
treatment  standards  for  organic 
constituents  specified  by  a  footnote  in 
the  Table  Treatment  Standards  for 
Hazardous  Wastes  in  this  section, 
provided  the  following  conditions  are 
satisfied: 

(1)  The  treatment  standards  for  the 
organic  constituents  were  established 
based  on  incineration  in  units  operated 
in  accordance  with  the  technical 
requirements  of  40  CFR  part  264. 
subpart  O.  or  40  CFR  part  265.  subpart 
O.  or  based  on  combustion  in  fuel 
substitution  units  operating  in 
accordance  with  applicable  technical 
requirements; 


(2)  The  treatment  or  disposal  facility 
has  used  the  method?  referenced qn 
paragraph  (c)(1)  of  this  section  to  treat 
the  organic  constituents;  and 

(3)  The  treatment  c  r  disposal  facility 
has  been  unable  to  dutect  the  organic 
constituents  despite  jsing  its  best  good- 
faith  efforts  as  defined  by  applicable 
Agency  guidance  or  .standards.  Until 
such  guidance  or  standards  are 
developed,  the  treatment  or  disposal 
facility  may  demonstrate  such  good- 
faith  efforts  by  achie"ing  detection 
limits  for  the  regulatfKl  organic 
constituents  that  do  not  exceed  the 
treatment  standards  specified  in  this 
section  by  an  order  of  magnitude. 

(e)  If  a  treatment  standard  has  been 
established  in  the  Taoie  Treatment 
Standards  for  Hazardous  Wastes  for  a 
hazardous  waste  that  is  itself  hazardous 


debris,  the  waste  is  subject  to  those 
standards  rather  than  the  standards  for 
hazardous  debris  under  §  268.45. 

(f)  Hazardous  soil  may  be  land 
disposed  in  a  subtitle  C  unit  only  if  all 
constituents  subject  to  treatment  in  the 
hazardous  soil  are  equal  to  or  less  than 
applicable  total  (for  organics)  or 
leachate  (for  metals)  concentrations 
found  in  §268.47. 

(g)  Soils  that  are  hazardous  solely 
because  they  exhibit  the  characteristics 
of  ignitability.  corrosivity.  or  reactivity, 
must  be  treated  by  deactivation 
technologies  which  eliminate  these 
characteristics.  If  other  constituents 
subject  to  treatment  are  also  present, 
they  must  be  treated  to  achieve  the 
technology-based  treatment  standards 
found  in  §268.48. 
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$268.41    [Reserved] 

21.  Section  268.41  in  subpart  D  is 
removed  and  reserved. 

22.  Section  268.42  is  amended  by 
removing  Table  2  and  Table  3.  and 
revising  paragraphs  (a)  introductory 
text,  (c)(2)  and  (d)  to  read  as  follows: 

§  268.42    Treatment  standards  expressed 
as  specified  technologies. 

(a)  The  following  wastes  in 
paragraphs  (a)(1)  and  (a)(2)  of  this 
section  and  in  the  Table  of  Treatment 
Standards  for  which  standards  are 
expressed  as  a  treatment  method  rather 
than  a  concentration  must  be  treated 
using  the  technology  or  technologies 
specified  in  paragraphs  (a)(1)  and  (a)(2) 
and  Table  1  of  this  section. 
***** 

(c)'  *   • 

(2)  The  lab  pack  does  not  contain  the 
following  wastes:  D009.  F019.  K003. 
K004.  K005.  K006,  K062.  K071.  KlOO. 
K106.  POIO.  Poll,  P012.  P076, P078. 
U134.  U151. 
•         *         *         •         • 

(d)  Hazardous  debris  containing 
radioactive  waste  is  subject  to  the 
treatment  standards  specified  in 
§268.45. 


§268.43    [Reserved] 

23.  Section  268.43  in  Subpart  D  is 
removed  and  reserved. 

24.  In  subpart  D,  §  268.47  is  added  to 
read  as  follows: 

§  268.47    Treatment  standards  for 
hazardous  soil. 

(a)  Treatment  standards  for  the 
organic  and  inorganic  constituents 
listed  in  §  268.48.  Table  UTS.  Universal 
Treatment  Standards,  are  applicable  to 
RCRA  hazardous  soil  before  the  soil  is 
land  disposed. 

(b)  Hatardous  soil  may  be  land 
disposed  if  the  concentration  of  each 
constituent  found  on  Table  UTS  in  the 
soil  is  equal  to  or  less  than: 

(1)  A  90%  reduction  of  the  initial 
untreated  concentration,  provided  that 
the  resulting  treated  concentration  is 
less  than  or  equal  to  ten  times  the 
universal  treatment  standard;  or 

(2)  The  concentration  is  less  than  or 
equal  to  ten  times  t^e  universal 
treatment  standard;  or 

(3)  A  90%  reduction  of  the  initial 
untreated  concentration  unless  such 
would  result  in  a  treatment  level  below 
the  universal  treatment  standard  for  that 
constituent,  in  which  case  the  universal 
treatment  standard  would  apply. 


25.  In  subpart  0,  §  268.48  is  added  to 
read  as  follows: 

§  268.48    Universal  treatment  standards. 

(a)  Table  UTS  identifies  the  hazardous 
constituents  associated  with  restricted 
hazardous  wastes  regulated  under  this 
part.  It  also  establishes  the 
concentrations  of  those  constituents  that 
may  not  be  exceeded  in  the  waste  or 
treatment  residual,  or  in  an  extract  of 
such  waste  or  residual,  if  so  specified  in 
Table  UTS. 

(1)  Compliance  with  these  treatment 
standards  is  measured  by  an  analysis  of 
grab  samples,  unless  otherwise  noted  in 
the  following  Table  UTS. 

(2)  The  constituent-specific  treatment 
standards  in  Table  UTS  supersede  the 
treatment  standards  found  at  §§268.41 
and  268.43.  when  such  constituents  are 
regulated  in  wastes  listed  as  hazardous 
under  40  CFR  part  261.  subpart  D.  of 
this  chapter. 

(3)  The  requirements  of  paragraph 
(a)(2)  of  this  section  do  not  apply  to  the 
hazardous  waste  specified  in  §§  268.41 
and  268.43  as  F024.  This  waste  is 
subject  to  the  treatment  standards  in 
§§268.41  and  268.43. 


§  268.48  Table  UTS— Universal  Treatment  Standards 


Regulated  hazardous  constituent 


Wastewater  con- 
centration total  cortv 
positon  (mg/l) 


Nonwastewater 

concentration  total 

composition  (mgl 

kg) 


AcenapfittiaJene  

Acenaphthene  

Acetone  

Acetonitnle 

Acetophenone  

2-AcetylaniirK>fluorene 

Acrolein  

Acrylonithle 

Aldrin  

4-Amlnot>)phenyl 

Aniline 

Anthracene 

Aramite  

Aroclor  1016  

Aroclor  1221  „ 

Aroclor  1232  

Aroclor  1242  

Aroclor  1248 

Aroclor  1254  

Aroclor  1260  

alpha-BHC 

t)eta-BHC 

detta-BHC 

gamma-BHC 

Benzlajanttvacene 

Benza)  chlorkJe 

Benzene 

Benzo<a)pyTene 

Benzo-(b)fluoranttiene 

Benzo(g.h,i)pery»ene  , 

Benzo(k)fluoranttiene , 

Bis(2-chkxoethoxy)methane 
Bis(2<htoroethyl)ether  


0.059 

3.4 

0.059 

3.4 

0.28 

160 

0.17 

nr 

0.010 

9.7 

0.059 

140 

0.29 

NR 

0.24 

84 

0.021 

0.0664 

0.13 

nr 

0.81 

14 

0.059 

3.4 

0.36 

NR 

0.013 

0.92 

0.014 

0.92 

0.013 

0.92 

0.017 

0.92 

0.013 

0.92 

0.014 

1.8 

0.014 

1.8 

0.00014 

0.066 

0.00014 

0.066 

0.023 

0.066 

0.0017 

0.066 

0.059 

3.4 

0.065 

6.0 

0.14 

10 

0.061 

3.4 

0.11 

6.8 

0.0055 

1.8 

0.11 

6.8 

0.036 

7.2 

0.033 

6.0 
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§268.48  Table  UTS— Universal  Treatment  Standards— Continued 


Regulated  hazardous  constituent 


Wastewater  con- 
centration total  conv 
position  (mg/l) 


Nonwastewater 

concentration  total 

composition  (mg/ 

kg) 


Bis(2-chlofoisopropy1)ettier 

Bis(2-ettTylhexyl)phthalate  _ 

BromodK:hloromethane  

Bromomethane '. 

4-Bromophenyl  ptienyt  ettier 

n-Butyl  alcohol „ 

Butyl  benzyl  phttialate 

2-sec-Butyl-4,6- dinitropheno)  p, 

Cartxxi  disultKJe i.. 

Cartx>n  tetrachloride L 

Chlordane i. 

p-Chloroaniline  „, 

Chlorobenzene  ^, 

Chiorobertzitate  4 

2-ChlofO-1,3-t)utadiene .'. 

ChlorodibronK>methar>e 

Chloroettiane , 

Chkxotorm „ L 

p-Chloro-m-cresol .L., 

2-Chloroethyl  vinyl  ett>er  

ChlorofTtethane  (Methyl  chloride) 

2-Chlofonaphthalene 

2-Chlorophenol  

3-Chloropropylene „ 

Chrysene  ., : 

Cresol  (nv  and  p-isomers)  

o-Cresol 

Cyclohexarx)ne 

o,p'-DDD 

p,p'-DDD 

o.p'-DDE 

p,p'-DDE 

o.p'-DDT  

p,p'-DDT  

Dil5enzo(a,e)pyrene 

Dlbenz(a,h)anthracene 

tris-(2,3-DibrofTiopfopyl)  phosphate 

1 .2-Dibromo-3<hloropropane  

1.2-Dit)romoethane 

Dibromomethane  

m-Dichlorobenzene  

o-Dichlorobenzene  

p-Dichlorobenzene  

Dichlorodifluoromethane 

1 ,1  -Dichloroethane  

1 .2-Dichloroethane  

t.l-Dichloroethylene 

trans-1 ,2-Dichloroethylene  ..1 

2,4-Dichlofophenol  „ , 

2,6-Dichlorophenol  , 

2,4-Dichlorophenoxyacetic  acid  (2.4-D) 

1 .2-Dichloropropane 

cis-1,S-Dichloropropylene 

trans-1 ,3-Dichloropropylene 

Dieldrin 

Diethyl  phthalate j 

p-Dimethylaminoazo^jenzene  . i 

2.4-Dlmethv  (phenol  I 

Dimethyl  phthalate „ .► 

Di-n-txjtyl  phthalate _ ,. 

1 ,4-DJnitrobenzene „ 

4,6-D(nrtrocresol  

2.4-Dinitrophenol  .i 

2,4-Dinitrotoluene  „ 

2.6-Dinitrololuene  _.... » ,. 

Di-n-octyl  phthalate  _„ 4. 

Di-n-propylnrtrosamine  -...^ ,. 

Diphenyiamine ;., 

1 .2-Diphenyl  hydrazine  *., 


0.055 

028 

0.35 

0.11 

0055 

5.6 

0.017 

0066 

0.014 

0.057 

00033 

046 

0.057 

0.10 

0057 

0057 

027 

0.046 

0018 

0.062 

019 

0055 

0044 

0036 

0.059 

0.77 

0.11 

0.36 

0023 

0.023 

0031 

0031 

0.0039 

0.0039 

0061 

0.055 

0.11 

0.11 

0.028 

0.11 

0036 

0.088 

0.090 

0.23 

0.059 

021 

0.025 

0054 

0.044 

0.044 

072 

085 

0.036 

0.036 

0.017 

0.20 

0.13 

0.036 

0.047 

0.057 

0.32 

0.28 

0.12 

0.32 

0.55 

0.017 

0.40 

0.92 

0.087 


7.2 
28 
15 
15 
15 

2.6 
28 

2.5 

4.81 

6.0 

0.26 
16 

6.0 
NR 
NR 
15 

6.0 

6.0 
14 
NR 
30 

56 

5.7 
30 

3.4 

3.2 

5.6 

075 

0.087 

0.087 

0.087 

0087 

0.087 

0.087 
NR 

8.2 

NR 

15 

15 

15 

6.0 

6.0 

6.0 

7J2 

6.0 

6.0 

6.0 
30 
14 
14 
10 
18 
18 
18 

0.13 
28 
NR 
14 
28 
28 

2.3 

160 

160 

140 

28 

28 

14 

13 

NR 
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§  268.48  Table  UTS— Universal  Treatment  Standards— Continued 


Regulated  hazardous  constituent 


Wastewater  corv 

centration  total  com- 

posrtion  (mg/l) 


Nonwastewater 

concentration  total 

composition  (mg/ 

kg) 


Dtphenylnrtrosoamine  

1 ,4-Dioxane  

DisuHoton  

Endosulfan  I  

EndosuNan  II  

ErxJosurtan  sulfate 

Endnn  

Endnn  aldehyde  

Ethyl  acetate 

Ettiyl  benzene  

Ethyl  ether  

Ethyl  methacrylate 

Ettiylene  oxide ._. 

Famphuf  .* 

Fluoranthene  

Fluorene  

Heptachlof  

Heptachlof  epoxide  

Hexachlorobenzene  

Hexachlofotxjtadtene 

HexacWofOdibenzofurans 

Hexachlofodibenzo-p-dioxins 

Hexachkxocydopentadiene  

Hexachloroethane  

Hexachloropropylene  

lndeno<l2.3-c,d)pyrene 

lodomethane  

Isotxityl  alcohol  

Isodnn 

Isosafro4e 

Kepone  

Methacrylonitrile  

Methanol 

Methapynlene 

Methoxychlor  

3-Methylchloanthrene 

4.4-Methylene-b(S-(2-chk)raniline) 

Methylene  chkxide  

Methyl  ethyl  ketone  

Methyl  isobutyl  ketone 

Methyl  methacrylate 

Methyl  methansultonate  

Methyl  parathion 

Naphthalene  

2-Naphthylamine  

p-Nitroaniline  

0-Nitroaniline  

Nitrobenzene  

5-NitTo-o-toluidine 

o-Nitrophenol 

p-NitroJ3herx)l 

N-Nitrosodiethylamine  

N-Nitrosodimethylamine  

N-Nrtrosodi-n-butylamine 

N-Nitrosomethylethylamine  

N-NrtrosomorpholJne 

N-Nitrosoptpendine 

N-Nitrosopyrrolidine 

Parattvon  

Pentachlofobenzene  

Pentachtorodibenzofurans 

Pentachlorodibenzo-p-dioxJns  

Perrtachlofoettiar>e  

Pentachtoronitrobenzene  

Pentachtorophend  

Pherucebn  , 

Phenanthrene 

Phenol  „ 


0.92 

13 

0.12 

170 

0.017 

6.2 

0.023 

0.066 

0029 

013 

0029 

0.13 

00028 

0.13 

0025 

0.13 

0.34 

33 

0.057 

10 

0.12 

160 

0.14 

160 

0.12 

NR 

0.017 

15 

0.068 

3.4 

0059 

3.4 

0.0012 

0.066 

0.016 

0.066 

0.055 

10 

0.055 

5.6 

0000063 

0.001 

0.000063 

0.001 

0.057 

2.4 

0.055 

30 

0.035 

30 

0.0055 

34 

0.19 

65 

5.6 

170 

0.021 

0.066 

0.081 

2.6 

0.0011 

0.13 

0.24 

84 

5.6 

-0.75 

0.081 

1.5 

0.25 

018 

0.0055 

15 

0.50 

30 

0.089 

30 

0^ 

36 

0.14 

33 

0.14 

160 

0018 

NR 

0.014 

4.6 

0.059 

5.6 

0.52 

NR 

00 

28 

NR 

14 

0.068* 

14 

0.32 

28 

NR 

13 

0.12 

29 

0.40 

28 

0.40 

2.3 

0.40 

17 

0.40 

2.3 

0.40 

2.3 

0.013 

35 

0.013 

35 

0.014 

4.6 

0.055 

10 

0.000035 

0.001 

0.000063 

0.001 

NR 

6 

0.055 

4.8 

0.089 

7.4 

0.081 

16 

0.059 

5.6 

0.039 

6.2 

0.021 

4.6 
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§268.48  Table  UTS — Universal  Treatment  Standards— Continued 


Regulated  hazardous  constitueni 


Wastewater  corv 

centration  total  conv 

position  (mg/l) 


Nonwastewater 

concentratwn  total 

compos4tion  (tng/ 

kg) 


PhttwUic  acid 

PWhalic  anhydride _.... 

Pronamide  

Propanenrtnle  

Pyrene  — . 

Pyridine  

Safrole _.. 

Silvex  (2.4,5-TP) 

2.4.5.-T  

1 .2,4,5-Tetrachloroben2ene  

Tetrachkxodibenzofurans 

TetrachtorodibenzoixJioxins  

1.1,1 ,2-Tetrachk>roethane  

1 .1 ,2.2-Tetrachloroethane 

Tetrachkxoethylene 

2,3,4,6-Tetrachlorophenol  

Toluene  . 

Toxaphene  _ 

Tribromomettiane  (Bronrwfonn) 

1 .2.4-Tnchloroben2ene  

1,1,1-Trichloroettiane  ......... 

1 , 1 .2-Trichloroethar>e  

Trichtoroethylene 

Trichloromonolluofometfnane „ 

2.4,5-Trichloropheno1  

2,4,6-Trichlorophenol  

2,4,5-Trichlorophenoxyacetic  add 

1 ,2,3-Trichloropropane  

1 . 1 .2-Trichloro- 1 .2.2-tnfluoroethane  .. 

Vinyl  chloride 

Xylenes  (totaO  - 


Total  PCBs 


a055 

0.055 

0.093 

0.24 

0.067 

0.014 

0.081 

0.72 

0.72 

0.055 

0.000063 

0.000063 

0.057 

0.057 

0.056 

0.030 

0.080 

0.0095 

0.63 

0.055 

0.054 

0.054 

0.054 

0.020 

0.18 

0.035 

0.72 

0.85 

0.057 

0.27 

0.32 


0.1 


28 
28 

1.5 
360 

8.2 
16 
22 

7.9 

7.9 
14 

0.001 

aooi 

6.0 

6.0 

6.0 

7.4 
10 

2.6 
16 
19 

6.0 

6.0 

6.0 
30 

7.4 

7.4 

7.9 
30 
30 

6.0 
30 


10 


Regulated  hazardous  constituent 


Wastewater  corv 

cerrtratton  total 

composition  (mg/l) 


Nonwastewater 
concentratx)n 
TCLP  (mg/l) 


Antimony  

Arsenic  ...... 

Barium 

Beryllium 

Cadmium  

Chromium  (total) 

Cyanide  (total) 

Cyanide  (amenat)le) 

Lead  

Merctjry  — 

Nickel ™ 

Selenium  

Silver 

Thallium „.. 

Vanadum „ 

Zinc 


1.9 
1.4 
1.2 
0.82 
0.20 
0.37 
1.9 
NR 
028 
0.15 
0.55 
0.82 
0.29 
1.4 
0.042 
1.0 


2.1 
5.0 
7.6 
0.014 
0.19 
0.33 
'590 
'30 
0.37 
0.009 
5.0 
0.16 
0.30 
0.078 
023 
5.3 


I  As  analyzed  using  SW-846  Method  9010  or  9012:  sample  si^e  10  gram;  distiliation  time  one  hour  and  fifteen  minutes. 


PART  271— REQUIREMENTS  FOR 
AUTHORIZATION  OF  STATE 
HAZARDOUS  WASTE  PROGRAMS 

26.  The  authority  citation  for  part  271 
continues  to  read  as  follows: 

Authority:  42  U.S.C  6905. 6912(a).  and 
6926. 


Subpart  A — Requirer  •^tnts  for  Final 
Authorlzatioii 

27.  Section  271. l(i)  i;;  emended  by 
adding  the  fo'lo^/ing  entries  to  Table  1 
in  chronological  order  xy  date  of 
publication  ir  the  FedtivJ  Register,  and 
by  adding  thf:  followinj'  entries  to  Table 


2  in  chronological  order  by  effective 
date  in  the  Federal  Register 

§271.1    Purpose  and  scop*. 


(J) 
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Table  1 .— Regulatio»>is  Implementiwg  the  Hazardous  and  Solid  Waste  Amendments  of  1984 


Promulgation  date 


Title  of  regulation 


Federal  Register 
retorence 


Effective  date 


(Insert  dale  of  publica-     Land  deposal  restrictions  lor  newty  hsted  and  identrfied  wreistes  in    (Insert  FR  page  num-      (Insert  date  of  signa- 
bon  in  the  Federal  §266.38  and  hazardous  son  in  §268.47.  and  universal  treatment       bers).  ture  of  final  rule]. 

Register  (FR)].  standards  in  §268.48. 


Table  2.— Self-Implementing  Provisions  of  the  Hazardous  and  Solid  Waste  Amendments  of  1984 


Edactive  date 


Satf-tfnpiementtng  piovisioa 


ACRA  citation 


FEDERAL  REGISTEA 
reference 


(Insert  date  of  signa- 
ture of  «f^  rule]. 


ProNWbon  on  land  disposal  of  newty  hsted  wastes  and  treatment    3004(g)(6)(A')  and 
standards  for  hazardous  sod  m  §268.47  arx)  urmersal  standards  in       3004(nt). 
^268.48. 


llnsert  date  of  publica- 
lion)  58  FR  (insert 
page  numbers]. 


(FH  Doc  ta-Ziroa  Filed  »-13-t3:  8:45  am} 


Tues«lay 
Seplerriber  14,  1993 


Part  ill 


Department  of  the  Treasury 

Offico  of  the  Comptroller  of  the  Currency 


M  ^        Federal  Reserve  System 

Federal  Deposit  Insurance 
Corporation 

12  CPR  Parts  3,  et  al. 

Risk-3ased  Capital  Standards:  Interest 

Rate  Risk;  Proposed  Rule 
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DEPARTMENT  OF  THE  TREASURY 

Office  of  the  Comptroller  of  the 
Currency 

12CFRPart3 
[Docket  No.  93-11] 

FEDERAL  RESERVE  SYSTEM 

12  CFR  Part  208 
[Docket  Na  R-0802] 

FEDERAL  DEPOSIT  INSURANCE 
CORPORATION 

12  CFR  Part  325 
R1N3064-AB22 

Risk-Based  Capital  Standards:  interest 
Rate  Risk 

ACENClf  S:  Office  of  the  Comptroller  of 
the  Currency  (OCQ.  Trea.sury,  Board  of 
Governors  of  the  Federal  Reserve 
System  (Board),  and  Federal  Deposit 
Insurance  Corporation  (FDIC). 
ACno«:  Notice  of  proposed  rulemaking. 

SUMMARY:  The  OCC.  the  Board,  and  the 
FDIC  (the  Banking  Agencies)  are  issuing 
this  proposed  rule  to  implement  the 
jjortion  of  section  305  of  the  Federal 
Deposit  Insurance  Corporation 
Improvement  Act  of  1991  (FDICIA)  that 
requires  a  revision  of  their  risk-ba.sed 
capital  guidelines  to  ensure  that  those 
standards  take  adequate  account  of 
interest  rate  ri.sk  (IRR).  Other  revisions 
to  the  risk-b&sed  capital  standards  as 
prescribed  in  section  305  of  FDICIA  are 
to  be  addressed  in  separofe  rulemakings. 

This  proposal  would  amend  the 
Banking  Agencies'  capital  adequacy 
standards  to  pro\'ide  for  consideration 
of  IRR  in  the  overall  determination  of  a 
bank's  minimum  capital  ratios.  The 
intended  effed  of  the  proposal  would  be 
to  ensure  that  banking  institutions 
effectively  measure  and  monitor  their 
IRR  and  that  they  maintain  adequate 
capital  for  that  ri.sk. 

As  part  of  the  proposal,  the  Banking 
Agencies  are  publishing  for  comment 
procedures  for  measuring  IRR  exposures 
and  two  alternative  methods  for 
determining  what  amount  of  additional 
capital,  if  any.  a  bank  may  Ije  required 
to  have  for  interest  rate  risk.  In  addition, 
the  Banking  Agencies  will  recommend 
to  the  Federal  Financial  Institutions 
Examination  Council  (FFIEC)  expanded 
Call  Report  requirements  to  facilitate  the 
monitoring  of  IRR  exposures  of 
commercial  banks. 

The  Banking  Agencies  sought  public 
comment  on  a  proposed  framework  for 
IRR  in  August.  1992.  The  current 


proposal  reflects  niMtantial 
BiodiQcatioQS  to  that  proposal  in 
response  to  the  concerns  raised  and 
re<;ommendations  made  by  commenters. 
The  proposed  amendments  to  the 
regulations  differ  among  the  Banking 
Agencies  to  take  account  of  the  existing 
regulatory  structure  at  each  Agency. 
Nonetheless,  the  proposed  amendnients 
are  intended  to  have  the  same  effect 
DATES:  Comments  must  be  received  on 
or  before  October  29.  1993. 
ADDRESSES:  Interested  parties  are 
invited  to  submit  written  comments  to 
any  or  all  of  the  Banking  Agencies.  All 
comments  will  be  shared  among  the 
Banking  Agencies. 

OCC:  Writti-n  comments  should  be 
submitted  to  Docket  No.  93-11. 
Communications  Division.  Ninth  Floor, 
Office  of  the  Comptroller  of  the 
Currency.  250  E  Street.  SW., 
Washington.  DC  20219.  Attention: 
Karen  Carter.  Comments  will  be 
available  for  inspedion  and 
photocopying  at  that  address. 

Boara  of  Governors:  Comments, 
which  should  refer  to  Docket  No.  R- 
0802.  may  be  mailed  to  Mr.  William 
Wiles.  Secretary.  Board  of  Governors  of 
the  Federal  Reserve  System.  20th  and 
Constitution  A\'enue.  IMW..  Washington. 
DC  20551.  Comments  addressed  to  Mr. 
Wiles  may  also  be  delivered  to  the 
Boards  mail  room  between  8:45  a.m. 
and  5:15  p.m.  and  to  the  set:urity  control 
room  outside  of  those  hours.  Both  the 
mail  room  and  control  room  are 
accessible  from  the  courtyard  entrance 
on  20th  Street  between  Constitution 
Avenue  and  C  Street.  NW.  Comments 
may  be  inspected  in  Roo.ti  B-1122 
between  9  a.m  and  5  p.m.,  except  as 
provided  in  §  261.8  of  the  Board's 
•Rules  Regarding  .Availability  of 
Information."  12  CFR  261.8. 

FDIC:  Hoyie  L.  Robinson,  Exet;utive 
Setiretary.  Attention:  Room  F-400, 
Federal  Deposit  Insurance  Corporation, 
550  17th  Street.  NW.,  Washington.  DC 
20429.  Comments  may  be  hand- 
delivered  to  Room  F-400,  1776  F  Street 
NW..  Washington.  DC  20429,  on 
business  days  between  8:30  a.m.  and  5 
p.m.  IFAX  number  (202)  898-3838!. 
Comments  will  be  available  for 
inspet;tion  and  photocopying  in  Room 
7118.  550  17th  Street,  NVV.,  Washington. 
DC  20429,  between  9  a.m.  and  4  30  p.m. 
on  business  days. 
FOfl  FUftTHER  INFORMATION  CONTACT: 

OCC:  Christina  Benson.  Capital 
Markets  Specialist  (202/874-5070).  or 
Kurt  Wilhelm.  National  Bank  Examiner 
(202/874-5070),  Office  of  the  Chief 
National  Bank  Examiner;  Kevin  Jacques. 
Financial  Economist.  Economics  and 
Evaluation  (202/874-5220).  and  Ronald 


Shimabukuro.  Senior  Attorney.  Bank 
Operations  and  Assets  Division  (202/ 
874-4460),  Office  of  the  Comptroller  of 
the  Currency.  250  E  Street.  SW.. 
Washington,  DC  20219. 

Board  of  Governors:  )ames  Houpl. 
Assistant  Director  (202/452-3358). 
fames  Embersit,  Manager  (202/452- 
5249).  William  Treacy,  Supervisory 
Financial  Analyst  (202/452-3859), 
Division  of  Banking  Supervision  and 
Regulation;  Scott  G.  Alvarez.  Associate 
Cksneral  Counsel  (202/452-3583). 
Gregory  A.  Baer.  Senior  Attorney  (202/ 
452-3236).  Legal  Division,  Board  of 
Governors  of  the  Federal  Reserve 
System.  For  the  hearing  impaired  only. 
Telecommunication  Device  for  the  Deaf 
(TDD),  Dorothea  Thompson  (202/452- 
3544).  Board  of  Governors  of  the  Federal 
Reserve  System.  20th  and  C  Streets. 
NW..  Washington.  DC  20551. 

FDIC:  William  A.  Stark.  Assistant 
Director  (202/898-6972)  or  Sharon  Lee. 
Capital  Markets  Specialist  (202/898- 
6789).  Division  of  Supervision;  for  legal 
issues.  Claude  A.  Rollin.  Senior  Counsel 
(202/898-3985).  Legal  Division,  Federal 
Deposit  Insurance  Corporation.  550  17th 
Street.  NW..  Washington.  DC  20429 

SUPP1.EMENTARY  INFORMATION: 

A.  Background 

1   Section  305  and  the  Bash  Accord 

IRR  is  the  adverse  effect  that  changes 
in  market  interest  rates  may  have  on  a 
tank's  financial  condition.  This  risk  is 
inherent  to  the  business  of  banking. 
Section  305  of  the  Federal  Deposit 
Insurance  Corporation  Improvement  Act 
of  1991  (FDICIA).  Public  Law  102-242, 
requires  the  Banking  Agencies  to  revise 
their  risk-based  capital  guidelines  to 
fake  adequate  account  of  IRR.  FDICIA 
also  requires  the  Banking  Agencies  to 
publish  final  regulations  implementing 
section  305  and  to  establish  transition 
rules  to  facilitate  compliance  with  those 
regulations. 

Section  3U5fb)(2)  of  FDICIA  requires 
tlie  Banking  Agencies  to  discuss  the 
development  of  comparable  standards 
with  members  of  the  supervisory 
committee  of  the  Bank  for  International 
Settlements  (BIS),  which  has  also  been 
working  on  ways  to  incorporate  IRR  into 
the  risk-based  capital  standard.  The 
Banking  Agencies  are  actively 
participating  in  that  international  effort. 
However,  the  time  required  for 
developing  and  implementing  an 
international  standard  is  uncertain  and 
an  international  standard  is  as  yet 
unavailable. 

In  implementing  section  305  of 
FDICL\.  the  Banking  Agencies  seek  to 
cTeate  a  viable  system  for  measuring 
IRR.  while  at  the  same  time  continuing 
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to  work  with  international  organizations 
to  develop  consistent  international 
capital  standards.  Many  elements  of  the 
supervisory  measurement  system 
proposed  in  this  notice  are  consistent 
with,  although  not  identical  to,  key 
elements  of  the  approach  being  pursued 
internationally.  At  the  time  that  an 
international  agreement  emerges,  the 
Banking  Agencies  will  revisit  this 
approach  in  light  of  the  international 
standard.  Such  reevaluation  may  occur 
during  the  biennial  review  of  capital 
standards  that  is  required  by  section  305 
ofFDIOA. 

Comments  are  requested  on  all 
aspects  of  this  proposal.  Issues  on 
which  comment  is  specifically 
requested  are  identified  in  numbered 
questions  in  section  D. 

2.  Advance  Notice  of  Proposed 
Rulemaking  (ANPR) 

In  August  1992,  the  Banking  Agencies 
issued  an  ANPR  soliciting  comments  on 
a  framework  for  revising  their  risk-based 
capital  standards  to  take  adequate 
account  of  IRR,  as  well  as  approaches  to 
address  the  risks  arising  from  credit 
concentrations  and  nontraditional 
activities  (57  FR  35507,  August  10, 
1992).  The  ANPR  outlined  a  possible 
IRR  measurement  system  and  asked  for 
comments  on  that  system,  including  its 
use  as  a  basis  for  determining  a  capital 
requirement. 

The  framework  outlined  was  designed 
to  ensure  that  banks  with  significant 
levels  of  IRR  would  have  sufficient 
capital  to  cover  their  exposure.  IRR 
exposures  were  quantified  by  a 
proposed  supervisory  risk  measure  that 
sought  to  estimate  the  economic  effect 
of  an  interest  rate  change  on  the  present 
value  of  a  bank's  net  worth,  rather  than 
the  effect  on  current  or  near-term 
earnings.  This  measure  required  banks 
to  slot  their  assets,  liabilities,  and  off- 
balance-sheet  instruments  into  a 
maturity  schedule  based  on  each 
instrument's  remaining  contractual 
maturity  or  next  repricing  date.  The 
proposed  maturity  schedule  used  six 
maturity  ranges  or  time  bands,  with 
balances  in  each  time  band  weighted  by 
a  risk  factor,  or  "risk  weight,"  that 
estimated  the  price  sensitivity  of  the 
instrument  to  changes  in  market  interest 
rates.  The  summation  of  these  weighted 
values,  the  "Net  Risk-Weighted 
Position,"  was  used  to  estimate  the 
change  in  a  bank's  equity  value  for  a  100 
basis  point  change  in  interest  rates.  This 
measure  was  to  serve  as  the  basis  for 
determining  a  bank's  IRR  exposure  for 
capital  adequacy  purposes.  "To  mitigate 
concerns  about  the  imprecision  in 
measuring  IRR  and  to  recognize  that 
some  degree  ofIRR  is  inherent  in 


banking  activities,  only  these  banks 
with  relatively  significant  neasured 
exposure  wouk  have  been  -equired  to 
allocate  capital  for  IRR.  As  proposed, 
banks  with  exposures  in  e>  cess  of  a 
"threshold"  level  of  measured  risk  equal 
to  plus  or  minuj  1.0  percert  of  assets 
were  required  t )  allocate  cipital  in  an 
amount  equal  tc)  that  excess  exposure. 

3.  Responses  to  the  ANPR 

The  Banking  \gencies  c(  llectively 
received  a  total  of  214  resp  jnses  to  the 
ANPR.  Of  these,  182  addressed  the 
proposed  framework  for  IR^  while  32 
addressed  only  issues  relat  ng  to  credit 
concentrations  or  nontradi'ional 
activities. 

The  letters  on  the  IRR  proposal 
expressed  a  wide  and  diverse  range  of 
opinions.  Most  commenters 
recommended  modifications  to,  or 
expressed  concern  with,  some  aspect  of 
the  proposal.  Many  commenters 
acknowledged  Lie  need  for  the  Banking 
Agencies  to  monitor  and  evaluate  the 
level  of  interest  'ate  risk  taken  by  banks. 
However,  many  commentei^  did  not 
believe  that  the  ramework,  as  proposed, 
would  lead  to  more  effective 
supervision  of  IRR.  As  a  result  of  these 
comments  and  further  analysis,  the 
Banking  Agencies  have  mo<lified  the 
framework  outli.ied  in  the  .\NPR  in 
important  ways.  The  public  comments 
and  key  changes  are  summarized  below. 

a.  Public  Comments 

Most  respondents  focused  on  the  use 
of  the  measure  ar>  the  basis  ^or 
determining  a  re^^ulatory  capital 
requirement  for  IRR.  Many  urged  greater 
discretion  and  fl'ixibility  in  its  use  and 
recommended  that  it  be  used  as  an 
examiner  tool,  rather  thar  as  the  basis 
for  a  capital  charge.  Many  institutions 
believed  that  the  precision  of  the 
measure  should  \)e  enhanced  if  it  is  to 
be  used  to  determine  a  capi.al  charge. 
Therefore,  they  requested  g;'eater 
sophistication  in  some  areas  which 
would  increase  c  implexity  and  require 
more  informatior .  Others,  towever, 
cited  concerns  w  th  the  con  plexity  and 
reporting  burden  of  the  measure  and 
requested  an  exemption  tesl  to  exclude 
banks  with  low  IRR  from  added 
reporting  or  capital  requirements. 

Many  commen'  ers  arguec  against  a 
standard  supervijory  mode!  and  set  of 
assumptions  for  rieastuing  IRR,  often 
citing  the  diversity  within  the 
commercial  bank;  ng  induslTy  caused  by 
the  size,  location,  or  general  nature  of 
each  bank's  activi  'ies.  Ma;iy  institutions 
also  cated  the  greeter  aexujacy  of  their 
owTi  risk  measurement  n^.odels  and 
urged  the  Banking  Agendes  to  rely  more 
heavily  on  them.  Some  cautioned  that 


imposing  a  capital  charge  based  on  a 
supervisory  model  might  cause  some 
institutions  to  make  decisions  in 
deference  to  that  model  even  though  the 
bank's  internal  analysis  might  indicate 
that  other  actions  were  advisable. 

Many  respondents  also  stated  that 
certain  assumptions  made  in  the 
supervisory  model  were  improper  for 
their  institutions  and  perhaps  for  the 
industry  as  a  whole.  For  example,  many 
criticized  the  proposed  treatment  of 
deposits  that  do  not  have  specified 
maturities  (referred  to  as  non-maturity 
deposits).  These  deposits  can  be 
withdrawn  at  any  time  but  are  typically 
rather  stable  both  in  price  and  volume. 
They  include  demand  deposits,  money 
market  demand  a(x:ounts  (MMDA), 
negotiable  order  of  withdrawal  (NOW) 
accounts,  and  savings  deposits.  Other 
comments  regarding  specific  aspects  of 
the  proposed  supervisory  model 
included  criticisms  and 
recommendations  on  the  interest  rate 
scenario  used  and  the  construction  of 
the  risk  weights. 

b.  Responses  to  Comments 

In  response  to  the  cxjmments  received, 
the  Banking  Agencies  are  proposing  a 
measurement  of  IRR  exposure  with 
major  changes  from  that  in  the  ANPR 
•  and  are  considering  two  alternative  uses 
of  the  measured  exposure.  Major 
changes  are  summarized  below. 
However,  other  changes  also  have  been 
incorporated  to  increase  accuracy  or 
reduce  regulatory  burden. 

(1)  A  proposed  quantitative  screen 
would  exempt  banks  identified  as 
potentially  low-risk  institutions  from 
additional  reporting  and,  most  likely, 
from  any  capital  requirement  for  IRR. 

(2)  Use  of  a  bank's  internal  risk 
measure  would  be  permitted  for 
evaluating  IRR  when  the  methodology 
and  key  assumptions  of  that  measure  are 
deemed  adequate  by  the  appropriate 
Banking  Agency.  Examination 
guidelines  and  analytical  tools  would  be 
provided  to  examiners  for  this  purpose. 
Banks  would  be  expected  to  maintain 
appropriate  internal  risk  measurement 
systems  consistent  with  their  risk 
profiles. 

(3)  Various  refinements  have  been 
made  to  the  supervisory  measure  that 
would  be  used  to  evaluate  IRR  for  non- 
exempt  banks  where  internal  models  are 
not  available  or  are  deemed  inadequate. 
These  modifications  include  changes  to 
the  method  for  determining  risk 
weights,  the  specific  treatment  of  non- 
maturity  deposits,  the  reporting  of 
amortizing  and  non-amortizing  financial 
instruments,  and  the  addition  of  another 
time  band  to  provide  for  greater 
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accuracy  and  consistency  with  existing 
Call  Report  information. 

B.  Discussion  of  Proposal 

I.  Overview 

The  Banking  Agencies  propose  to 
modify  their  existing  risk-based  capital 
standards  to  provide  for  the  explicit 
consideration  of  IRR  when  assessing  the 
capital  adequacy  of  an  institution.  This 
proposal  addresses  two  elements:  A 
measure  of  IRR  exposure  and  an 
approach  for  assessing  capital  adequacy 
for  IRR.  Exposures  to  IRR  would  be 
measured  as  the  effect  that  a  specified 
change  in  market  interest  rates  would 
have  on  the  net  economic  value  of  a 
bank.t  This  economic  perspective 
considers  the  effect  that  changing 
market  interest  rates  may  have  on  the 
value  of  a  bank's  assets,  liabilities,  and 
off-balance-sheet  positions. 

The  Banking  Agencies  propose  to 
measure  an  institution's  exposure  using 
either  a  supervisory  model  or  the  bank's 
own  internal  model.  In  either  case,  the 
results  could  be  used  in  one  or  two 
ways  when  assessing  capital  adequacy 
for  IRR.  One  approach  would  be  to 
reduce  an  itistitution's  risk-based  capital 
ratios  by  an  amount  based  on  the  level 
of  measured  risk.  The  other  would  be  to 
use  the  measured  exposure  as  only  one 
of  several  factors  in  assessing  the  need 
for  capital.  The  measurement  systems 
and  their  possible  uses  are  discussed  in 
greater  detail  in  sections  that  follow. 

a.  Structure  of  the  Supervisory  Model 

The  supervisory  model  would  require 
banks  to  report  their  assets,  liabilities 
and  off-balance-sheet  positions  into 
time  bands  based  upon  their  remaining 
maturities  or  nearest  repricing  dates. 
Each  position  would  then  be  multiplied 
by  an  IRR  "risk  weight"  developed  by 
the  Banking  Agencies  that  represents 
the  estimated  sensitivity  of  the 
economic  value  of  that  position  to  a 
specified  change  in  market  interest 
rates.  The  risk-weighted  positions  of  all 
balances  would  be  summed  to  produce 
a  net  risk-weighted  position.  This  net 
position  represents  the  estimated 
change  in  the  bank's  net  economic  value 
and  would  be  the  primary  quantitative 
measure  used  to  assess  a  bank's  level  of 
IRR. 

To  avoid  collecting  information  about 
the  maturities,  cash  flows,  coupons,  and 
yields  of  each  bank's  assets,  liabilities, 
and  off-balance-sheet  positions,  the  risk 
weights  would  be  developed  using 


*  The  change  in  an  institution's  net  economic 
value  is  defined  as  the  change  in  the  present  value 
of  its  assets  minus  the  change  in  the  present  value 
of  its  liabilities  plus  the  change  in  the  present  value 
of  its  ofT-balance-sheet  position*. 


hypothetical  instruments  that  are 
deemed  to  be  representative  of  the 
position  being  weighted.  The  risk 
weights  developed  would  be  the 
percentage  change  in  the  present  value 
of  those  hypothetical  instruments  for 
the  given  interest  rate  change. 

The  structure,  reporting  requirements, 
and  key  assumptions  of  the  model  are 
discussed  in  section  3  below.  The 
Banking  Agencies  believe  that  this  basic 
measure  can  be  useful  for  supervisory 
purposes  in  evaluating  the  IRR  of  many 
banks.  However,  the  Banking  Agencies 
recognize  that  this  basic  model  would 
not  offer  the  precision  of  many 
acceptable  internal  models  and  that 
certain  types  of  financial  instruments 
have  risk  profiles  that  may  be  difficult 
to  incorporate  accurately  into  this  basic 
model.  For  these  reasons,  the  Banking 
Agencies  are  proposing  to  make  use  of 
a  bank's  own  model,  if  it  is  deemed 
accurate. 

b.  Use  of  a  Bank's  Internal  Model 

The  Banking  Agencies  recognize  that 
many  banking  institutions  have 
sophisticated  internal  models  for 
measuring  IRR  that  take  account  of 
complexities  not  addressed  in  the  basic 
supervisory  model  and  that  are  tailored 
to  circumstances  at  each  bank. 
Consequently,  the  Banking  Agencies 
propose  to  make  use  of  a  bank's  own 
IRR  model  if  it  is  deemed  adequate  by 
examiners.  To  make  this  determination, 
examiners  would  consider  the  types  of 
instruments  held  or  offered  by  the  bank, 
the  integrity  of  the  data,  and  whether 
the  assumptions  and  relationships 
underlying  the  model  are  reasonable. 

The  supervisory  model  and  other 
analytical  tools  could  be  used  to  assist 
examiners  in  evaluating  the  adequacy  of 
a  bank's  internal  model.  The  other 
analytical  tools  would  be  developed  by 
the  Banking  Agencies  over  time.  Such 
tools  might  include  an  options-pricing 
model  to  assist  in  the  evaluation  of 
explicit  and  embedded  option  products 
and  the  capability  to  use  more  detailed 
coupon  and  maturity  information  in 
estimating  market  value  sensitivities.  As 
experience  is  gained  with  the  basic 
model  and  these  supplemental  tools,  the 
Banking  Agencies  may  seek  to  refine  the 
basic  measure  to  include  additional  or 
more  sophisticated  measurement 
methodologies  or  models. 

When  examiners  determine  that  the 
risk  profile  generated  by  a  bank's 
internal  model  is  an  adequate  measure 
of  the  bank's  risk  position,  that  measure 
would  be  used  for  supervisory  purposes. 
The  bank,  however,  would  continue  to 
report  the  proposed  expanded  Call 
Report  information  used  in  the 
supervisory  model.  In  banks  without 


internal  models,  examiners  would  reply 
on  the  supervisory  model.  If  warranted 
by  the  size  and  complexity  of  the  bank's 
activities,  however,  examiners  may 
require  an  institution  to  have  an 
adequate  internal  model  in  the  interest 
of  bank  safety  and  soundness.  This 
approach  should  create  incentives  for 
banks  to  improve  their  ability  to 
measure  risk. 

When  reviewing  a  bank's  internal 
model,  examiners  would  evaluate  its 
analytical  approach  and  underlying 
assumptions.  To  the  extent  the  model 
contains  material  weaknesses  or  its 
assumptions  are  judged  to  be 
unreasonable,  examiners  may  require 
the  bank  to  modify  its  procedures  before 
judging  the  model  to  be  acceptable  or, 
alternatively,  may  rely  on  results  of  the 
supervisory  model.  At  a  minimum, 
examiners  would  identify  the 
components  of  an  internal  model  that 
incorporate  assumptions  or  calculations 
that  differ  significantly  from  those  used 
in  the  supervisory  model,  assess  the 
importance  of  these  differences,  and 
then  determine  whether  the  bank  has  a 
sufficient  basis  for  its  treatment. 
Examiners  would  also  monitor  changes 
to  an  institution's  assumptions  or 
calculation  procedures  over  time  in 
order  to  assure  the  on-going  integrity  of 
the  measure. 

If  the  Minimum  Capital  Standard 
approach  is  adopted,  an  institution  may 
be  required  to  base  that  calculation  on 
the  results  of  a  more  sophisticated 
internal  model,  if  available.  Such  an 
institution  would  not  be  permitted  to 
use  the  basic  supervisory  model  to 
determine  its  exposure  for  capital 
purposes,  but  rather  would  have  to  use 
an  internal  model.  This  requirement 
would  be  based  upon  the  size  and 
complexities  of  an  institution's 
activities  and  would  reflect  the     • 
recognition  that  the  supervisory  model 
may  not  fully  capture  the  risks  of  certain 
types  of  financial  instruments  or 
activities.  The  Banking  Agencies  seek 
comment  on  the  appropriateness  of  such 
a  requirement  and  on  the  types  and 
scopes  of  activities  that  should  trigger  it. 

c.  Threshold  Level 

When  evaluating  a  bank's  need  for 
capital  IRR,  the  Banking  Agencies 
propose  to  focus  on  institutions  with 
relatively  high  levels  of  measured  risk. 
This  focus  on  "outliers"  reflects  that 
view  that  a  certain  amount  of  IRR  is 
inherent  and  appropriate  in  commercial 
banking,  that  the  level  of  risk  is  difficult 
to  measure  precisely,  and  that  IRR  has 
not  been  a  principal  threat  to  the 
financial  health  of  commercial  banks  in 
the  past. 
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A  threshold  level  representing  a 
decline  in  net  economic  value  equal  to 
1.0  percent  of  assets  is  {miposed  to 
account  for  measurement  imprecision 
and  some  amount  of  IRR  implicit  in  the 
current  risk-based  capital  standard. 
Measured  exposures  resulting  in  a 
decline  in  value  of  less  than  the  1.0 
percent  of  assets  level  would  generally 
be  considered  insufficient  to  require 
capital,  although  examiners  could 
determine  otherwise  in  unusual 
Circumstances.  The  Banking  Agencies 
may  need  to  reconsider  this  proposed 
threshold  level  when  other  aspects  of 
the  proposal  have  been  decided. 
Moreover,  since  the  threshold  exists  in 
part  to  account  for  measurement 
imprecision,  the  Banking  Agencies  also 
request  comment  on  the  merits  of  using 
a  lower  threshold  when  results  of  more 
accurate  internal  models  are  used  to 
evaluate  IRR. 

d.  Reporting  Requirements 

While  the  regulatory  changes 
proposed  are  expected  to  result  in 
changes  to  the  Call  Report,  no 
paperwork  changes  are  s{>ecincally 
contained  in  this  rule.  The  examples  of 
Call  Report  schedules  are  provided  to 
assist  the  reader  in  analyzing  the  full 
implications  of  the  proposal.  They  are 
not  intended  as  proposed  forms. 
However,  realistically,  if  the  agencies 
adopt  the  Hnal  rule  substantially  as 
proposed,  the  resulting  changes  to  the 
Call  Report  will  probably  be  similar  to 
the  models  provided  and  to  what  is 
recommended  by  the  Banking  Agencies 
to  the  Federal  Financial  Institutions 
Examination  Council  (FFIEC).  The 
agencies  will  submit  any  Call  Report 
changes  to  0MB  for  review  as  required 
under  the  Paperwork  Reduction  Act  (44 
use  3501  et  seq).  Opportunity  for 
public  comment  is  always  provided  in 
relation  to  such  a  submission. 
Nevertheless,  the  agencies  invite 
comments  regarding  the  paperwork 
implications  of  this  notice  of  proposed 
rulemaking,  and  will  carefully  consider 
any  comments  received  in  the 
development  of  the  final  rule,  as  well  as 
in  the  development  of  proposed 
re\'isions  to  the  Call  Report. 

To  collect  the  information  necessary 
to  monitor  the  level  of  IRR  and  assess 
the  need  for  additional  capital  at  banks 
that  may  have  significant  exposures,  the 
Banking  Agencies  believe  that 
additional  Call  Report  information  will 
be  needed.  Accordingly,  the  Banking 
Agencies  seek  comment  on  a  Call  Report 
schedule  currently  under  consideration 
which  would  provide  information 
necessary  for  calculating  the 
supervisory  measure.  The  FDIC  would 
also  replace  supplemental  Schedule 


RC-J.  ciurently  completed  only  by 
FDIC-supervised  savings  banks,  with 
this  new  Call  Report  schedule.  All 
FDIC-supervised  savings  banks  would 
complete  the  new  Ca!  1  Report  schedule 
and  would  not  be  affcrded  the  reporting 
exemption  as  des::ribed  in  section  E 
below.  Comment  is  also  requested  on  a 
second  schedule  <iiat  would  be 
completed  only  by  banks  that  elect  or 
that  may  be  requi-ed  to  use  the  results 
of  their  internal  models.  This  second 
schedule  would  be  required  only  if  the 
Banking  Agencies  relied  on  the 
information  to  provide  an  explicit 
capital  charge  for  IRR  and  would  not  be 
needed  if  the  measured  exposure  was 
considered  only  as  one  element  of 
broader  guideline;  for  assessing  capital 
adequacy  for  IRR.» 

The  proposed  reporting  schedules 
(Schedules  1  and  2)  are  illustrated  and 
discussed  in  sections  3  and  4  below. 

e.  Reporting  Exerr  ptions 

To  minimize  th'3  reporting  and  other 
regulatory  burdens  associated  with  this 
proposal,  the  Banlcing  Agencies  propose 
to  exempt  firom  any  additional  reporting 
requirements  institutions  that  meet 
certain  criteria  associated  with  "low- 
risk"  institutions.  The  Banking  Agencies 
propose  that  an  institution  would  have 
to  meet  the  following  two  criteria  to 
qualify  for  such  an  exemption: 

(1)  The  total  notional  principal  amount  of 
all  of  the  institution's  off-balance-sheet 
interest  rate  contracts  3  does  not  exceed  10 
percent  of  its  total  assets;  and 

(2)  15  percent  of  tie  sum  of  the 
institution's  fixed-  wri  floating-rate  loans 
and  securities  that  rreture  or  reprice  beyond 
5  years  is  less  than  3  3  percent  of  its  total 
capital. 

The  first  criterion  avaluates  whether  an 
institution  has  a  significant  amount  of 
off-balance-sheet  obligations  that  may 
warrant  further  scrutiny.  The  second 
criterion  tests  whether  a  significant 
decline  in  the  mar'-et  value  of  those 
assets  most  expose  d  to  changing  interest 
rates  would  reduce  the  institution's 
capital  substantially. 

To  qualify  for  thi  reporting 
exemption,  banks  'vould  need  to  meet 
these  criteria  at  eac  h  quarterly  Call 
Report  date.  Based  on  data  for  December 
31. 1992,  approxiff  ately  8,400 
institutions  with  al^ut  30  percent  of 
U.S.  commercial  bi  nk  assets  would 
meet  these  criteria.  However,  the 
Banking  Agencies  leserve  the  right  to 
require  an  institution  to  report  the 


»The  Banking  Agcnck  s  may  choose  to  treat  the 
proposed  second  achedu  e  as  confidential. 

3  Off-lialance-sbeet  int  rest  rate  contracts  are 
those  reported  on  Scbed  ile  RC-L  items  ll.a.,  ll.l>., 
llcdland  ll.c.(2)oftt'e  Consolidated  Report  of 
Financial  Condition. 


additional  information  even  if  the 
institution  satisfies  these  criteria.  If  a 
previously  exempted  bank  fails  to  meet 
these  criteria,  or  otherwise  becomes 
non-exempt,  it  would  be  required  to 
report  the  additional  data  at  the  next 
two  Call  Report  dates,  regardless  of  its 
future  exemption  status.  Therefore, 
exempted  banks  would  need  to  ensure 
that  they  are  able  to  provide  the 
requested  information,  if  necessary. 

Although  exempted  banks  would  not 
be  required  to  report  any  additional 
data,  they  would  be  expected  to 
maintain  adequate  pohcies  and 
procedtires  for  measuring,  controlling, 
and  managing  interest  rate  risk. 

f.  Implementation  Schedule 

The  Banking  Agencies  propose  to 
require  the  additional  reporting  by  non- 
exempt  banks  beginning  with  tixe  March 
1994  Call  Reports.  Full  implementation 
of  the  guidelines  for  assessing  the 
adequacy  of  bank  capital  would  be 
effective  December  31. 1994.  However, 
the  Banking  Agencies  also  propose  that 
examiners  apply  these  standards  on  an 
advisory  basis  beginning  with 
examinations  commencing  after 
December  31. 1993.  to  the  extent  that 
data  are  reasonably  available. 

Comments  are  requested  on  all 
aspects  of  the  proposal,  including  the 
suggested  implementation  schedule. 

2.  Major  Considerations  in  Measuring 
Interest  Fate  Risk 

Obtaining  meaningful  results  bom 
either  the  supervisory  or  internal 
models  requires  appropriate  treatment 
of  three  critical  elements: 

(1)  The  interest  rate  scenario  used  to 
measure  the  effect  of  changing  rates; 

(2)  The  asjmmetrical  rate  sensitivity  that 
results  for  certain  bank  products  when  both 
rising  and  falling  interest  rate  scenarios  are 
considered:  and 

f3)  The  treatment  of  non-maturity  deposits, 
i.e.,  demand  deposits,  NOW  and  savings 
accounts,  end  MMDAs. 

Another  important  consideration, 
especially  when  evaluating  the  risk  of 
an  individual  bank  that  is  part  of  a 
mtilti-bank  holding  company,  is  the 
relationship  of  that  bcmk's  exposure  to 
positions  held  by  its  parent  or  other 
affiliated  institutions.  Each  of  these 
issues  is  discussed  below. 

a.  Interest  Rate  Scenario 

The  interest  rate  scenario  used  to 
determine  risk  weights  should  cover  an 
appropriate  range  of  possible  interest 
rate  dianges  and  reflect  these  factors: 

(1)  A  time  horizon  over  which 
institutions  and  supervisors  can 
reasonably  be  expected  to  identify  an 
institution's  risk  and  implement 
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meaningful  and  loss-limiting  responses, 
taking  into  account  both  the  frequency 
of  reporting  and  examinations:  and 

(2)  An  appropriate  probability  of 
occurrence,  as  reflected  by  the  historical 
volatility  of  market  interest  rates  over 
the  chosen  time  horizon. 

The  chosen  time  horizon  is  an 
important  determinant  of  the  size  of  the 
specified  rate  change.  In  general,  a 
shorter  time  horizon  implies  a  smaller 
potential  rate  change:  generally, 
nominal  rate  changes  based  on  quarterly 
time  horizons  are  roughly  one  half  of 
those  derived  from  annual  time 
horizons.  A  quarterly  interval  would 
correspond  to  the  regulatory  reporting 
cycle  and  may  also  allow  su^icient  time 
for  bank  management  to  identify  and 
reposition  an  interest  rate  risk  exposure. 

However,  an  annual  or  semi-annual 
time  horizon  may  better  reflect  the  time 
necessary  for  management  to  recognize 
trends  in  interest  rates  and  determine  an 
appropriate  response,  and  for  the  results 
of  management's  actions  to  be  reflected 
to  a  material  degree  in  the  bank's 
positions.  It  may  also  be  more 
appropriate  than  a  quarterly  time 
horizon  given  the  sluggishness  of  non- 
maturity  deposit  rates  to  respond  to 
market  changes. 

The  Banking  Agencies  recognize  that 
interest  rate  volatility  varies  with 
different  maturities  and  that  this 
volatility  generally  increases  with  the 
level  of  rates  (i.e.,  that  volatility  is 
roughly  proportional  to  the  absolute 
level  of  rates).*  Holding  other  factors  the 
same,  longer-term  rates  are  typically  less 
volatile  than  short-term  rates. 
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The  observed  range  of  historical 
movements  in  interest  rates  over  the 
selected  time  horizon  will  differ 
depending  on  the  sample  period  used. 
Volatility  experienced  over  a  long 
sample  period  (e.g.,  the  past  15  years) 
could  be  significantly  different  from  that 
experienced  over  a  shorter  sample 
period  (e.g..  the  prior  3  to  5  years). 
Longer  sample  periods  could  be  used  to 
ensure  that  the  estimated  volatilities 
reflect  the  full  range  of  potential 
changes  in  rates  over  entire  interest  rate 
cycles  and  thus,  might  be  more 
representative  than  shorter  sample 
periods.  On  the  other  hand,  shorter  and 
more  recent  sample  periods  would 
better  reflect  prevailing  rates  and 
volatilities. 

The  Banking  Agencies  solicit 
comments  on  the  appropriate  time 
horizon,  volatility  measure  and 
historical  sample  period  to  use  in 
developing  an  interest  rate  scenario  for 
assessing  interest  rate  risk  exposures. 
Specifically,  comments  are  sought  on 
alternative  methodologies  for 
determining  scenarios.  The  first 
alternative  measures  historical  volatility 
using  nominal  basis  point  changes  in 
market  rates.  For  example,  a  change  in 
the  6-month  rate  from  3.0  percent  to  3.5 


percent  would  be  measured  as  a 
movement  of  50  basis  points,  as  would 
a  change  from  10.0  percent  to  10.5 
percent.  Scenarios  would  be  based  on 
two  standard  deviations  (covering  95 
percent  of  the  observations)  of  quarterly 
basis  point  changes  over  a  selected 
sample  period — for  example,  5  years. 

A  second  alternative  measures 
historical  volatility  as  a  proportion  by 
which  rates  change.  For  example,  the 
same  increase  from  3.0  to  3.5  percent 
would  be  measured  as  a  movement  of 
16.6  percent  of  the  initial  rate  (i.e., 
0.005/0.03)  whereas  the  increase  horn 
10.0  to  10.5  percent  would  be  measured 
as  a  change  of  5  percent  (0.005/.10).s 
Under  this  alternative,  a  volatility  factor 
covering  two  standard  deviations  of  the 
distribution  of  proportional  rate  changes 
over  the  sample  period  would  be 
applied  to  the  prevailing  level  of  rates 
at  each  point  along  the  yield  curve.  A 
30.0  percent  proportional  rate  change 
represents  roughly  two  standard 
deviations  of  quarterly  movements  of  3- 
month  instruments,  or  annual 
movements  of  30-year  instruments 
obser\'ed  during  the  period  1977  to 
1992.  This  "volatility  factor"  would 
produce  a  90  basis  point  change  if 
applied  to  a  market  rate  of  3.0  percent 
(0.300.03).  The  same  factor,  if  applied  to 
a  10.0  percent  market  rate,  would 
produce  a  300  basis  point  change 
(0.300.10). 

Possible  interest  rate  scenarios  using 
both  alternative  methods  and  quarterly 
and  annual  time  horizons  are  shown 
below: 


Maturity 

Scenarios  using  nominal  change 

Scenarios  using  proportional  change 

Quarterly  horizon 
(Col.1) 

Annual  horizon 
(Col.  2) 

Quarterly  horizon 
(Cd.  3) 

Annual  horizon 
(Col.  4) 

0-3  Months _ 

1 15  Dp  •■•••••»•••■•••»••••.. 

320  bp 

100  bp 

190  bp 

3-12  Months 

1-3  Years  

120  bp 

130  bp..... 

125  bp 

110  bp 

100  bp 

80  bp 

300  bp 

250  bp 

200  bp 

100  bp 

llObp 

190  bp 
210  bp 

3-6  Years  

llSbp 

llObp 

110  bp 

110  bp 

235  bp 

5-10  Years  

10-20  Years      

Ower  20  Years „ 

170  bp  ~ 

140  bp 

130  bp 

235  bp 
235  bp 
240  bp 

Columns  1  and  2  illustrate  scenarios 
using  nominal  changes  in  rates  for  a 
quarterly  and  an  annual  time  horizon, 
respectively,  as  exhibited  during  the 
past  five  years.  Columns  3  and  4 


illustrate  the  rate  changes  derived  using 
volatility  factors  for  quarterly  and 
aimual  time  horizons,  respectively, 
applied  to  the  average  level  of  rates 
during  the  fourth  quarter  of  1992.  The 


relative  uniformity  of  rate  changes 
across  the  term  structure  under  the 
proportional  methodology  (columns  3 
and  4)  reflects  the  steepness  of  the  yield 
curve  during  that  quarter;  the  sharply 


*  Baaed  on  the  following  standard  deviation*  of 
the  percent  change  in  rate*  on  U.S.  Trea*ury 
•ecuritie*  estimated  over  the  period  1977  to  1992. 
one  standard  deviation  of  annual  rate  change*  in 
the  3.aionth  Treasury  Bill  is  approximately  29.S% 
of  the  outstanding  3-(nonth  Bill  rate.  One  standard 
deviation  of  annual  change*  for  the  30-year  U.S. 


Treasury  bond  U  roughly  IS.9%  of  the  prevailing 
30-year  bond  rate.  The  ctxresponding  absolute 
change*  in  rate*  depend  on  the  level  of  rale*  to 
which  the  percent  change  is  applied. 

■  Under  current  industry  convention, 
proportional  volatility  is  expressed  as  a  percent 
change  In  the  level  of  a  given  market  Interest  rate. 


This  can  create  some  confusion,  in  that  it  represents 
•  "percent  of  a  percent."  Alternatively,  the 
volatility  can  be  considered  to  be  a  multiple  of  the 
level  of  a  market  rate  (e.g..  30  percent  of  the  rate 
is  the  same  as  .30  of  the  rate). 
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higher  level  of  longer-term  rales  more 
than  offsets  the  effect  of  their  lower 
proportional  volatility.  A  less  steep 
yield  curve  would  generally  produce 
smaller  changes  for  long-term  rates  than 
those  for  short-term  rates. 

Currently,  the  results  under  either 
proposed  methodology  indicate  rate 
changes  that  are  about  100  basis  points 
using  a  quarterly  time  horizon  and  200 
basis  points  using  annual  volatilities.  In 
the  interest  of  simplicity,  the  Banking 
Agencies  also  seek  comment  on  the  use 
of  a  parallel  100  or  200  basis  point  shift. 
For  purposes  of  this  proposed 
rulemaking,  a  simple  200  basis  point 
shift  is  illustrated  in  the  proposed 
amendments  to  the  regulations  of  the 
Banking  Agencies. 

Whicnever  rate  scenario  is  selected, 
the  rate  change  would  be  treated  as  an 
instantaneous  movement  in  market 
interest  rates  and  would  be  used  for 
both  the  supervisory  and  internal 
models  for  purposes  of  assessing  capital 
adequacy.  The  selected  rate  scenario 
would  be  reconsidered  f>eriodically  as 
market  conditions  change.  However,  it 
is  the  intent  of  the  Banking  Agencies  to 
minimize  changes  to  the  specified 
scenarios.  Therefore,  barring 
extenuating  circumstances,  the  Banking 
Agencies  propose  to  make  changes  to 
the  specified  scenarios  no  more 
frequently  than  annually. 

b.  Rising  and  Falling  Rate  Scenarios 

Another  issue  is  whether  the  Banking 
Agencies  should  evaluate  IRR  under 
scenarios  reflecting  both  rising  and 
declining  market  interest  rates.  The 
interest  rate  sensitivity  of  many 
flnancial  instruments  can  differ,  in 
amount,  under  rising  and  declining  rale 
scenarios.  This  difference  can  reflect 
differences  in  consumer  behavior  as 
well  as  management's  pricing  strategies. 
Evaluating  exposures  for  both  rising  and 
declining  rate  scenarios  would  allow 
consideration  of  the  asymmetry  in  a 
bank's  assets,  liabilities  and  off-balance- 
sheet  items.  Although  banks  can  face 
potential  losses  in  economic  value 
under  either  situation,  historically  a 
rising  rate  environment  has  been  more 
threatening  to  depository  institutions. 
Important  exceptions  include 
institutions  that  have  purchased  large 
amounts  of  mortgage  servicing  rights, 
that  hold  large  volumes  of  certain  types 
of  high-risk  mortgage  derivative 
instruments,  or  that  have  created  certain 
types  of  exposures  in  off-balance-sheet 
positions. 

One  possible  approach,  reflected  in 
the  proposed  rule,  would  be  to  evaluate 
exposures  to  both  rising  and  declining 
rates.  Internal  models  could  estimate  the 
change  in  economic  value  for  both 


scenarios.  For  the  supervisory  model, 
different  risk  weights  would  be  used  for 
the  rising  and  declining  rate  scenarios  to 
reflect  the  asymmet"i(  behavior  of 
certain  instruments  In  the  interest  of 
avoiding  complexit ;-,  another  approach 
would  be  to  consider  only  the  risk  of 
rising  rates  in  the  supervisory  model 
and  to  address  exposi  re  to  declining 
rates  during  on-site  examinations. 
Comments  are  reouesfed  regarding  the 
burden  associated  ^vjth  either  approach. 

c.  Treatment  of  Non-Maturity  Deposits 

The  treatment  of  deposits  without 
specific  maturity  or  repricing  dates  may 
be  one  of  the  most  important  elements 
in  calculating  an  irstitution's  level  of 
IRR  exposure,  whether  an  internal 
model  or  the  basic  supervisory  measure 
is  used.  For  purposes  of  calculating  the 
supervisory  measu-e,  the  Banking 
Agencies  propose  to  permit  banks 
limited  flexibility  in  distributing  their 
non-maturity  deposits  among  time 
bands.  Within  the<9  1  mils,  banks  would 
distribute  the  balai  C6S  as  they  believe 
most  appropriate!)'  reflects  the  price 
sensitivity  of  these  deposits.  Banks 
using  their  own  models  would  be 
subject  to  the  same  effective  maturity 
ranges  when  estimating  the  sensitivity 
of  their  deposits.  Deteils  on  the 
proposed  maturity  ranges  that  would  be 
allowed  are  provided  in  section  3  below 
under  the  discussion  of  "Ref>orting  for 
Non-Maturity  Deposits." 

Considering  the  inherent  difRculties 
in  determining  the  appropriate 
treatment  of  non-maturity  deposits,  the 
Banking  Agencies  solicit  comment  and 
any  relevant  empirical  evidence  on  the 
price  sensitivity  and  market  valuation  of 
these  deposits.  Information  relevant  to 
assessing  the  changes  in  the  market 
value  of  these  deposits  relative  to 
changing  interest  rates  would  be  most 
helphil.  The  Banking  Agencies  also  seek 
comment  on  whether  banks  that  have 
well  reasoned  and  co<cumented 
calculations  showing  rate  sensitivities 
that  are  outside  the  proposed 
supervisory  ranges  should  be  allowed  to 
use  those  calculations.  Of  f>articular 
interest  are  the  specific  types  of 
cnalyses  that  should  be  required  fttim 
banks  to  support  such  calculations. 

d.  Multi-bank  Holding  Companies 

Banking  organizations  manage  the  IRR 
of  their  bank  and  nonbank  subsidiaries 
In  a  variety  of  wajs.  Techniques  include 
managing  risk  separatsly  for  each 
subsidiary  depository  institution  and 
nonbank  aRlliate,  on  d  consolidated 
basis  for  all  banking  entities,  or  on  a 
fully  consolidated  basis  for  the  holding 
company  and  all  its  subsidiaries. 


Although  recognizing  these  diverse 
practices,  the  Banking  Agencies  propose 
that  each  subsidiary  depository 
institution  report  its  assets,  liabilities 
and  off-balance-sheet  positions 
separately  (provided  that  the  subsidiary 
is  not  exempted  from  the  re[>orting 
requirement  based  on  the  criteria 
described  in  section  1  above).  Multi- 
bank  holding  companies  that  use  their 
own  models  also  would  need  to 
calculate  the  exposure  of  each 
individual  bank,  although  the  actual 
calculation  could  be  done  by  staff  at  the 
corporate  or  lead-bank  level.  This 
procedure  will  allow  the  Banking 
Agencies  to  monitor  the  IRR  exposure  of 
individual  banks  and  to  evaluate  the 
ability  of  the  banks  to  manage  their 
measured  levels  of  risk.  This  approach 
seems  most  consistent  with  the 
structure  of  existing  capital  standards 
and  legislative  requirements. 

3.  Description  of  Supervisory  Model 

a.  General  Comments 

This  section  describes  the  structure, 
possible  reporting  requirements,  and 
key  assumptions  and  procedures  of  the 
proposed  supervisory  model.  The 
measurement  system  is  designed  to 
minimize  reporting  burdens  while 
meeting  the  supervisory  need  to 
estimate  the  extent  to  which  the  net 
economic  value  of  an  institution  would 
change  under  a  specified  change  in 
market  interest  rates.  As  such,  it  is  not 
intended  to  replace  other,  more 
sophisticated  procedures  that  banks 
may  use  in  their  risk  management 
process. 

A  key  component  of  the  proposed 
supervisory  system  is  a  set  of  "risk 
weights"  that — when  applied  to 
reported  asset,  liability  and  off-balance- 
sheet  positions— estimates  the 
sensitivity  of  the  present  value  of  each 
position  to  a  specified  change  in  interest 
rates.  The  sum  of  all  weighted  values  of 
a  bank's  assets,  liabilities  and  off- 
balance-sheet  positions  represents  the 
amount  by  which  the  bank's  net 
economic  value  is  estimated  to  change, 
given  an  assumed  change  in  interest 
rates.  This  ntxmber.  called  the  "Net 
Risk-Weighted  Position",  is  the  primary 
quantitative  measure  that  would  be  used 
to  evaluate  an  institution's  exposure  to 
IRR 

b.  Information  Requirements 

Use  of  the  supervisory  measurement 
system  requires  information  on  the 
maturity  and  repricing  characteristics  of 
an  institution's  assets,  liabilities  and  off- 
balance-sheet  positions.  As  described  in 
section  1  above,  an  IRR  reporting 
exemption  would  be  granted  to 
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institutions  meeting  certain  CTiteria. 
Non-exempt  institutions  and  FDIC- 
insured  savings  banks  would  be 
required  to  report  maturity  and 
repricing  information  for  both  on-  and 
off'-ba lance-sheet  items  in  a  Call  Report 


schedule  such  as  that  illustrated  in 
Schedule  1.  Non-exemp«  commercial 
banks  would  no  longer  need  to  report 
the  similar  maturity  and  repricing  data 
currently  collected  on  the  memoranda 
items  of  Schedules  RC-B.  RC-C.  and 


RC-E.  Exempt  institutions  with  the 
exception  of  FDiC-insured  savings 
banks,  however,  would  continue  to 
report  these  memoranda  items. 

BiLUNC  COOe  4S10-^3>tfk  MH-Ci-lfc  KTM-Ct-M 
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The  reporting  format  being  propcstfcJ 
would  require  institutions  to  report 
assets,  liabilities  and  off-balance-sheet 
items  across  seven  maturity  ranges  (time 
bands)  based  on  the  time  remaining  to 
maturity  or  next  repricing  date  The 
proposed  time  bands  are: 

•  lip  to  3  Months. 

•  3  to  12  Months. 

•  1  to  3  Years. 

•  3  to  5  Years. 

•  ft  to  10  Years. 

•  10  to  20  Years. 

•  C.reater  than  20  years. 

In  the  interest  of  minimizing  rt-porting 
burdens,  no  coupon  or  yield  data  would 
be  collected.  Rather,  the  supervisory 
model  would  apply  general  as.sumptions 
regarding  coupon  rates  and  other 
characteristics  of  the  underlying  assets, 
liabilities,  and  off-balant»-sheel 
in.struments  in  developing  the  interest 
rate  .sensitivity  weights.  When  used  as 
an  alternative,  internal  models  would  be 
expected  to  rene<:t  actual  coupons  and 
yields  of  the  specific  holdings  of  the 
institution. 

Reporting  for  assets.  The  price 
sensitivity  of  a  Hnancial  instniment  is 
determined  by  the  instrument's  cash 
flow  characteristics.  A<;cordingly, 
maturity  and  repricing  data  on  most 
assets  would  be  coIlectisKi  in  one  of  four 
categories  that  refleil  differt![it  types  of 
cash  flows: 

•  Adjustabie-ralt;  mortgrtgvs  (.■XKMs)  and 
mortgage  securities; 

•  Fixed-rate  mortgasi!  sec.urili»;s.  asset 
(Kicked  securities,  fixed-rate  mortgaRes, 
consumer  loans  i>';d  other  ea.si!y  id»^ntifiabie 
instrvimcnts  that  involve  Sf:h«'d":!»'d  jieriinlit: 
aiTiHrtization  of  prin<.ipal; 

•  Zero  or  low  c oujxin  setui  itics  with 
either  no  perio<ii(;  interest  paymoiits  or 
interest  coupons  of  2  perttHit  or  lnwer;  aixi 

•  .Ml  other  instruments,  wfiir.h  are 
assumoil  to  involve  schedui'si  periiKli*: 
pa>Tra;iits  of  interest  and  the  pivaient  of 
principal  at  maturity 

As  proposed,  those  ARMs  tied  to  a 
current  market  index  (e.g.,  Con.stant 
Maturity  Treasury  rates)  would  be 
reported  in  the  lime  band  according  to 
their  next  repricing  date  .ARMs  tied  to 
a  lag<4ing  index  (eg..  11th  Districi  Co.st 
of  Funds)  have  gn^ater  price  .sensitivity 
owing  to  the  lading  nature  of  their 
repricing  behavior.  These  iii->truments 
would  be  reported  in  the  3  to  5  year 
time  band  to  reflect  this  price 
sensitivity. 

Only  outstanding  principal  balances 
would  be  distributed  across  the  time 
bands.  This  distribution  would  be  based 
on  each  instrument's  remaining 
contractual  maturity  or  repricing  date.  A 
bank's  own  estimate  of  expected  cash 
flows  would  not  be  reported.  Instead, 
the  Banking  Agencies  would 


incorporate  the  rate  of  anticipated 
prepayments  on  amortizing  instruments, 
such  as  residential  mortgages  and 
mortgage  pass-through  securities,  into 
the  IRR  risk  weights  using  standardized 
as.sumptions  and  market  expectations. 

Mortgage  derivative  products  would 
be  treated  differently.  Under  the  FFIEC 
Policy  Statement  on  Securities 
Activities,  mortgage  derivative  products 
are  defined  as  stripped  mortgage-backed 
securities,  tranches  of  collateralized 
mortgage  obligations  (CMOs)  and  real 
estate  mortgage  investment  conduits 
(REMICs).  CMO  and  REMIC  residual 
securities  and  other  instruments  having 
the  same  characteristics  as  these 
securities.  In  general,  banks  would 
report  ■'higJi-risk"  mortgage  derivative 
products  differently  from  those  that  are 
■■nonhigh-ri.->k"6  Banks  would  report 
only  the  total  carrying  value  of  "high- 
ri.sk"  mortgage  derivative  products  that 
are  held  for  sale.  A  memorandum  item 
would  be  used  to  collect  information  on 
the  interest  rate  .sensitivity  of  these 
instruments.  All  other  mortgage 
derivative  products  would  be  classified 
as  "nonhigh-risk"  and  would  be 
distributed  at;ross  the  time  bands  of  the 
proposed  reporting  form,  in  the  "All 
Other  Securities"  category,  according  to 
their  tojrrer.t  average  life  as  calculated 
by  bank  management.' 

Time  deposits  held  at  other 
in.stitutions.  Ft»deral  funds  sold. 


•■Kff<f.1ive  Ffbf'Mry  H).  l!Wi  the  Hdnkinjj 
A.;encie«  and  ihe  IttTice  of  Thrift  Su[jerv:sion 
auof>!«d  mviSAtl  supervisory  pnllcies  on  seoiritHn 
rfClivities  that  were  developed  -jmler  the  a>j spices 
o!  ihe  Fl-ltt;.  Ttw  fevis«l  policies  e.Mablished  a 
fraiieHork  for  identifvintj '  hiRhri^k  nK.rlKaf^e 
seciirt.'ies"  which  miiil  bp  reported  as  ^eruriliei 
heid  for  sale  or  for  (radi.-.s.  .^  '  h:>;h  ri.ik  rTiortgaRf 
H«:i;ri?v"  is  tt^tlnwl  as  anv  nior^;ase  derivative 
)in>dtic(  that,  at  thi:  tim<!  at  pti.-ri-'.dse.  or  M  » 
s'.:iB«qMr!nt  d^ie.  nr.ceis  any  ul  the  f-.IIowing  lesi'v. 

( 1 1  Avftntte  Life  7"sf:  The  mofnage  derivative 
priniuct  has  an  e'pei'e-l  woi^hltsj  aVRraK*"  l.fe 
R.'Oiter  rtian  10.0  ye.iri. 

\2)  Average  Ufv  .Sensifiriry  />,•:»:  The  e.xpm:t«(l 
•Afiijhitfd  average  iife  of  ll;t>  prodi'Ct: 

(dl  t«:eo«U  t)y  niof-;  than  4.0  years,  assumi.ng  an 
iminediaiR  and  »i:s'«inrd  parallel  ihifl  in  Ihi'  yield 
I  urvB  of  pju.^  !00  basis  pom!*,  or 

(bj  i>hortens  by  mow  th^.n  6  0  vears.  assiiniinR  an 
immud.dtt!  and  si.st,]iiied  parillpl  shift  ir  the  yirld 
nirvt  ofoiinus  J(MJ  Ujsis  p.)inu. 

(.11  frii  e  .S«-nj;;ti\jfy  7e</:  Th,;  AStinuiled  change  in 
the  p'ict;  of  the  riortgag«  dtnv;(i  !v«  product  is  more 
than  17  perrew.  due  loan  immedaieand  sustained 
parai!»;i  .shift  in  'he  yteid  cunrw  of  plus  or  minus  .100 
brisis  points. 

U\  gi'iieral.  a  ri.ort^age  derivative  product  that 
does  p.ot  meet  any  of  the  throe  tests  is  considered 
to  be  a  "nonhigh-risk  mortgage  security." 

'  All  underlying  assumptions  used  in  calciilating 
the  average  life  of  these  inslrumenlsmust  be 
rea.s<m<ihle  and  av^ilable  for  examiner  review  For 
example,  if  an  institution's  prepayment 
assumption*  differ  significantly  from  the  median 
prepayment  assumptions  of  several  major  dealers  as 
selected  by  examiners,  the  examiners  may  use  these 
median  prepayment  assumptions  in  determining 
the  appropriate  average  life  of  the  instrument. 


Securities  Purchased  Under  Agreement 
to  Resell  (i.e.,  reverse  repurchase 
agreements)  and  other  interest-bearing 
assets  would  also  be  reported  in  the 
proposed  reporting  form  as  a  single  line 
item. 

Reporting  for  time  deposits  and 
purchased  funds.  All  time  deposits  and 
other  interest -bearing  liabilities  with 
well-defined  maturities — such  as 
Federal  funds  purf:hased.  .securities  sold 
under  agreement  to  repurcha.se  and 
other  borrowed  funds — would  be 
distributed  across  the  time  bands  of 
S<,hedule  1  in  the  "All  Other"  category. 

Reporting  fnr  non-maturity  deposits 
The  Banking  Agencies  are  proposing 
uniform  rules  for  distributing  deposits 
without  well-defined  maturities  or 
repricing  dates  (demand  deposits. 
MMDAs.  NOWs  and  savings  deposits) 
across  ihe  time  bands.  These  proposed 
rules  would  speiiify  the  longest  time 
band  that  could  be  used  for  each  type 
of  deposit  and  the  maximum  percentagp 
amount  that  could  be  slotted  into  that 
time  band.  Institutions  would  distribute 
such  deposits  across  the  time  bands 
aticording  to  their  individual 
assumptions  and  experience.  subje<  t  to 
the  following  constraints: 

•  [)emand  dep»)sits  and  MMDAs  may  be 
distrihu«e<l  across  any  of  the  first  three  line 
bands,  with  a  maximum  of  40  pf;rcent  of 
the.se  balances  in  the  1  to  3  year  time  band, 
and 

•  Savings  and  NOW  account  hrtlanres  may 
be  distributed  a'cniss  any  of  the  first  four  time 
bands,  with  a  inaximurr!  of  40  perretU  of  the 
total  of  these  twlances  in  the  3  to  5  year  time 
band. 

As  was  noted  in  se<:tion  2  above,  the 
Banking  Agenciis  a-^e  proposing  to 
measure  a  bank's  IRR  exposure  under 
both  a  rising  and  tniling  rate  scenario 
These  deposit  slotting  rules  would 
allow  an  institution  some  flexibility  to 
slot  deposits  with  undeTined  maturities 
differently  for  rising  and  falling  rate 
Scenarios. 

Reporting  for  off-bnlance-shetH 
positions.  In.stitutions  would  be 
required  to  distribute  off-balance-sheet 
positions  among  the  time  bands  of 
Schedule  1.  The  Banking  Agencies 
expect  banks  that  engage  in  a  significant 
amount  of  off-balance-sheet  activities  to 
have  internal  systems,  including  options 
pricing  models  as  appropriate,  that  can 
properly  value  the  types  of  transactions 
they  use  in  their  risk  manageipent 
activities.  Accordingly,  the  Banking 
Agencies  propose  to  allow  banks  to 
estimate  the  interest  sensitivity  of  off- 
balance-sheet  instruments  using  internal 
models.  If  a  separate  Call  Report 
schedule  for  reporting  internal  model 
results  is  not  adopted  or  required  (see 
discussion  in  section  4  below),  the 
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results  of  these  internal  models  could  be 
incorporated  as  a  memorandum  item  on 
Schedule  1.  These  models  would  be 
reviewed  by  examiners  as  part  of  the 
examination  process  and  exposures 
based  on  internal  models  would  be  used 
for  supervisory  purposes  when  available 
and  deemed  acceptable  to  the  examiner. 
Comment  is  requested  on  the  reporting 
burden  associated  with  distributing  off- 
balance-sheet  positions  among  time 
bands,  when  results  of  internal  models 
are  also  provided. 

With  regard  to  reporting  off-balance- 
sheet  positions  in  the  proposed  maturity 
reporting  schedule,  those  with  option 
characteristics  (e.g.,  swaptions.  caps, 
floors  and  options)  would  be  reported 
separately  from  those  representing  firm 
commitments  (e.g..  swaps,  futures,  and 
forward-rate  agreements).  Mortgage- 
related  fixed-rate  commitments  and 
other  off-balance-sheet  derivative 
instruments  whose  value  depends  on 
the  value  of  an  underlying  asset  or 
index  with  amortizing  characteristics 
.  also  would  be  reported  separately. 

Futures,  forwards,  options  and  firm 
commitments  to  buy  or  sell  loans  and 
securities  would  be  reported  using  two 
entries,  with  one  entry  reported  in  the 
time  band  corresponding  to  the 
settlement  date  of  the  contract  plus  the 
maturity  of  the  underlying  instrument, 
and  an  offsetting  entry  of  opposite  sign 
slotted  in  the  time  band  corresponding 
to  the  settlement  date  of  the  contract. 
Interest  rate  swaps,  and  floors  would 
also  be  reported  using  two  separate 
entries,  with  one  entry  reported  in  the 
time  band  corresponding  to  the  maturity 
of  the  instrument  and  an  offsetting  entry 
in  ihe  time  band  corresponding  to  the 
next  repricing  of  the  floating  side  of  the 
instrument. 

The  dollar  entries  reported  for  firm 
commitments  would  equal  the  national 
principal  values  of  the  instruments.  The 
doliar  entries  reported  for  instruments 
with  option  characteristics  would  be 
derived  using  one  of  two  alternative 
methods.  The  first  method,  reflected  in 
the  proposed  rule,  would  require  the 
reporting  of  positions  using  detta- 
equivalent  values.s  The  second 
reporting  alternative  would  require  the 
reporting  of  position  only  if.  on  the 
report  date,  the  index  rate  or  the  rate  to 
be  received  is  within  100  basis  points  of 
the  strike  rate  (price).  If  the  position  is 


"The  delta  value  of  an  option  represeais  the 
expected  change  in  the  option's  price  as  a 
propoilion  of  a  small  change  in  the  price  of  the 
underlying  iastniment.  An  option  whose  price 
changes  by  $1  for  every  $2  change  in  the  price  of 
the  underlying  instrument  has  a  delta  of  O.S.  The 
delta«quivalent  value  of  an  option  position  is  equal 
to  (he  option's  current  delta  multiplied  by  its 
principal  or  notional  value. 


reported,  the  notional  value  would  be 
used.  Comment  is  requested  on  this 
reporting  methodology  as  well  as  the 
use  of  delta-equivalent  values  for  off- 
balance-sheet  positions  with  option 
characteristics. 

Reporting  for  trading  account 
positions.  Institutions  would  be 
required  to  distribute  trading  account 
securities,  including  off-balance-sheet 
positions  associated  with  the  trading 
account,  by  maturity  in  the  rows  and 
columns  specified  in  Schedule  1.  As 
with  off-balance-sheet  instruments,  the 
Banking  Agencies  propose  to  allow 
banks  to  lise  and  report  the  results  of 
internal  models  for  estimating  the 
interest  rate  sensitivity  of  trading 
portfolios.  This  information  would  be 
collected  either  through  the  proposed 
separate  Call  Report  schedule  or 
through  a  memorandum  item  on 
Schedule  1.  Comment  is  requested  on 
the  reporting  burden  associated  with 
distributing  trading  account  positions 
among  time  bands  when  results  of 
internal  models  are  also  provided. 

The  Banking  Agencies  would  expect 
banks  to  have  prudential  internal  risk 
limits  and  effective  risk  measurement 
systems  for  their  trading  activities.  For 
banks  with  significant  trading 
operations,  the  adequacy  and  results  of 
those  systems  will  be  closely  reviewed 
by  examiners  and  would  be 
incorporated  into  their  assessment  of 
the  bank*s  overall  risk  position. 

The  Basle  Committee  on  Bank 
Supervision  is  also  considering  methods 
of  evaluating  IRR  in  trading  accounts 
and  determining  appropriate  capital 
requirements.  This  work,  which  relates 
to  activities  of  internationally  active 
banks  could  affect  the  treatment  for 
trading  activities  for  U.S.  banks  if  it 
leads  to  an  international  agreement. 

Memoranda  items  for  "High-Risk 
Mortgage  Sflocirifies".  Under  revised 
supervisory  policies  on  securities 
activities  that  becaire  effective  on 
February  10. 1992,  institutions  must 
evaluate  at  least  quarterly  whether  their 
holdings  of  high-risk  mortgage  securities 
reduce  interest  rate  risk.  The  reporting 
form  takes  advantage  of  the  availability 
of  this  information  by  allowing  an 
institution  to  report,  in  a  memorandum 
item,  the  current  carrying  value  of  high- 
risk  mortgage  derivative  products  that 
are  held  for  sale  along  with  the 
estimated  changes  in  market  value  for 
the  specified  interest  rate  scenario.  Such 
data  would  be  used  directly  in 
calculating  an  institution's  IRR 
exposure. 

Mortgage  derivative  securities  that 
were  purchased  prior  to  February  10. 
1992  and  meet  the  high-risk  tests  are 
subject  to  previously  existing 


supervisory  policies  and  are.  therefore, 
not  subject  to  the  quarterly  IRR  risk 
evaluation  criteria.  For  such  holdings, 
institutions  would  have  the  option  to: 

(1)  Report  the  interest  rate  sensitivity  of 
these  holdings  in  a  similar  fashion  as 
post-February  10. 1992.  purchases:  or 

(2)  report  only  the  current  carrying 
value  of  those  securities.  Balances 
reported  under  the  second  option  would 
be  assumed  to  have  significant  price 
volatility,  similar  to  long  dated,  zero  or 
low  coupon  instruments.  However, 
unlike  zero  coupon  and  most  other  debt 
instruments,  the  prices  of  certain  high- 
risk  mortgage  securities  do  not  always 
move  in  the  opposite  direction  of  a 
change  in  market  interest  rates  (i.e.. 
decline  in  price  when  interest  rates  rise 
or  increase  in  price  when  interest  rates 
decline).  Because  the  directional  change 
in  the  price  of  these  securities  is 
difficult  to  ascertain  unless  the  specific 
cash  flows  of  each  seciuity  are  reported, 
the  Banking  Agencies  propose  to 
assume  that  the  balances  reported  under 
the  second  option  will  depreciate  in 
value  under  both  a  rising  and  a  failing 
interest  rate  scenario.  To  reflect  this 
assumption,  the  balances  would  be 
assigned  the  risk  weight  that  is  applied 
to  long-term,  zero  or  low  coupon 
securities  imder  the  rising  interest  rate 
scenario.  The  Banking  Agencies  request 
comment  on  the  reasonableness  of  this 
approach.  For  illustrative  purposes,  the 
example  bank  in  Schedule  1  that  has  $3 
million  in  high-risk  mortgage  derivative 
securities  has  elected  to  report  only  the 
current  carrying  value  for  $1  million  of 
securities  that  would  otherwise  meet  the 
current  high-risk  tests  but  were 
purchased  prior  to  February  10.  1992. 

Reporting  for  multi-bank  holding 
companies.  As  noted  in  section  2  above, 
the  Banking  Agencies  propose  that  each 
subsidiary  depository  institution  report 
its  assets,  liabilities  and  off-balance- 
sheet  positions  separately. 

Reporting  of  foreign  currency 
positions.  The  Banking  Agencies 
propose  that  positions  not  denominated 
in  IJ.S.  dollars  be  converted  into  U.S. 
dollar  equivalents  using  prevailing 
exchange  rates  and  reported  along  with 
all  other  on-  and  off-balance-sheet 
positions  on  the  same  reporting  form. 
Although  this  treatment  ignores 
imperfect  correlation  among  exchange 
rates,  it  avoids  the  complexity  entailed 
by  separate  repcrt.ing  for  each  currency, 
and  the  need  to  derive  and  distribute 
correlation  statistics  to  reporting  banks. 

However,  a  basic  supervisory 
principle  in  evaluating  bank 
management  is  that  an  institution's 
policies,  procedures  and  general 
capabilities  should  be  consistent  with 
the  nature  of  the  bank's  business. 
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Accordingly,  examiners  would  expect 
institutions  that  have  significant 
positions  denominated  in  foreign 
currencies  or  that  conduct  significant 
foreign  exchange  transactions  to  have 
the  capability  to  measure  and  assess  the 
related  risks.  Examiners  would  consider 
both  the  adequacy  and  result  of  a  bank's 
internal  risk  measure,  along  with  other 
available  information,  in  the  overall 
evaluation  of  the  bank's  model.  When 
appropriate,  internal  models  should 
take  adequate  account  of  changes  in 
foreign  exchange  rates. 

c.  Derivation  of  Risk  Weights 

In  the  proposed  measurement  system, 
reported  positions  would  be  multiplied 
by  an  IRR  weight.  Each  risk  weight  is 
constructed  to  approximate  the 
percentage  change  in  value  of  the 
position  resulting  from  a  specified 
change  in  interest  rates.  The  risk 
weights  are  based  on  the  percentage 
change  in  present  value  (i.e.,  price)  of 
hypothetical  instruments,  as  calculated 
using  static  cash  flow  analysis.  Such 
wei^ts  directly  incorporate  convexity 
for  the  rate  scenario."  These  weights 
also  facilitate  the  measurement  of 
options  in  certain  types  of  assets,  such 
as  the  prepayment  option  in  mortgage 
loans. 

The  risk  weights  used  would  depend 
on  the  interest  rate  scenario  for  which 
the  change  is  measured.  As  discussed 
above,  comments  are  being  sought  on 
alternative  methodologies  for 
determining  supervisory  interest  rate 
scenarios  and  whether  these  scenarios 
should  include  both  rising  and  falling 
rates. 

If  both  a  rising-rate  and  declining-rate 
scenario  are  used,  as  reflected  in  the 
proposed  rule,  separate  risk  weights 
would  be  calculated  to  account  for  the 
asymmetrical  price  behavior  of  various 
bank  assets,  liabilities  and  off-balance- 
sheet  instruments.  An  alternative  and 
simpler  approach  would  use  the  same 
risk  weights  for  both  rising  and 
declining  rate  scenarios.  The  Banking 
Agencies  seek  comment  on  whether  the 
distortions  introduced  by  such  a  simpler 


•Convexity  refer*  to  the  non-linear  price/yield 
relationship  of  fixed-rate  financial  instruments. 
Instrument*  without  option  feattires,  such  a* 
Treasury  notes,  have  positive  convexity,  meaning 
that  a*  the  price  of  the  instrument  falls,  its  yield 
will  increase  by  a  proportionately  greater  amount. 
Other  instruments,  such  as  certain  mortgage-backed 
securities,  have  negative  convexity. 


approach  are  meaningful  within  the 
overall  context  of  the  supervisory 
model. 

In  general,  the  set  of  risk  weights  used 
for  each  scenario  would  consist  of: 

•  Seven  "Amortizing"  risk  weights  (i.e., 
one  for  each  time  band)  to  be  used  for 
mortgages,  pass-through  mortgage  securities, 
asset-backed  securities,  consumer  loans  and 
amortizing  off-balance-sheet  instruments; 

•  Seven  "Zero  or  Low  Coupon"  risk 
weights; 

•  Seven  "Ail  Other"  risk  weights:  and, 

•  Seven  liability  risk  weights. 

Bank  sufrarvisors  would  construct  risk 
weights  using  hypothetical  market 
instruments  that  are  representative  of 
the  category  being  measured.  The 
instruments  chosen  would  vary 
depending  on  the  category  of  instr\unent 
and  the  time  band.  A  30-year  mortgage 
pass-through  security  with  the 
composite  characteristics  (e.g.,  gross  and 
net  coupons,  original  and  remaining 
maturity)  of  a  current  coupon,  30-year 
conventional  mortgage  pass-through 
security  at  (>ar  value  would  be  used  to 
estimate  the  price  change  for  Hxed-rate 
mortgages  and  mortgage  securities 
reported  in  the  greater  than  20  year  time 
baind.  Similarly,  a  current  coupon  15- 
year  conventional  mortgage  pass- 
through  security  would  be  used  to 
estimate  the  risk  weight  for  mortgages 
and  mortgage  securities  reported  in  the 
10  to  20  year  time  band.  For  the  5  to  10 
year  time  band,  a  current  coupon  15- 
year  mortgage  pass-through  security 
with  a  remaining  maturity  equal  to  7.5 
years  would  be  used. 

For  amortizing  instruments  with 
maturities  less  than  5  years,  a 
hypothetical  monthly  amortizing 
instrument  would  be  used  that  had 
these  characteristics:  (1)  An  original 
maturity  equal  to  the  end  point  of  the 
specific  time  band;  (2)  a  remaining 
maturity  equal  to  the  midpoint  of  the 
time  band;  and  (3)  a  coupon  and  yield 
equal  to  the  effective  yield  on  the 
industry's  eamii^  assets.>o 

An  important  consideration  in 
estimating  the  price  sensitivity  of 
amortizing  instruments  is  the  change  in 
prepayments  as  interest  rates  change.  In 
calculating  the  risk  weights  Atim  the  15- 
•and  30-year  fixed-rate  mortgages, 
expected  prepayments  would  be  applied 


in  each  rate  scenario  in  accordance  with 
a  consensus  of  market  prepayment 
estimates.  Amortizing  instruments  with 
maturities  of  less  than  5  years  would  be 
assumed  to  represent  consumer 
installment  loans  with  prepayment  rates 
of  approximately  1.0  percent  (1  percent 
ABS)  of  outstanding  principal  per 
month.' » 

The  risk  weights  for  the  "All  Other" 
category  would  be  calculated  assuming 
semi-annual  interest  payments,  a 
maturity  equal  to  the  mid-point  of  each 
time  band,  and  an  assumed  coupon  and 
yield  equal  to  the  effective  yield  on  the 
industry's  earning  assets  in  1992. 
Similarly,  the  "Zero  or  Low  Coupon" 
risk  weights  are  calculated  using  the 
percentage  change  in  the  price  of  a  zero 
coupon  instrument  with  an  assumed 
maturity  equal  to  the  mid-point  of  each 
time  band  and  the  same  industry 
average  efliective  yield  assumed  above. 

Only  one  set  of  risk  weights  would  be 
used  for  liabilities:  The  percentage  price 
change  for  a  semi-annual  interest- 
bearing  instrument  with  an  assumed 
coupon  and  yield  equal  to  the  effective 
yield  on  interest  bearing  liabilities.12 

For  illustrative  purposes.  Table  1 
shows  the  risk  weights  developed  for  a 
200  basis  point  parallel  shift  in  interest 
rates,  as  well  as  the  parameters  used  to  . 
derive  them.  The  specific  risk  weights 
used  to  evaluate  exposures  would  be 
derived  in  a  similar  fashion  when  the 
Banking  Agencies  adopt  a  specific 
supervisory  scenario.  In  the  illustration 
risk  weights  for  both  a  rising  and 
declining  interest  rate  scenario  have 
been  constructed.  Under  the  proposed 
measurement  system,  the  Banking 
Agencies  expect  that  the  risk  weights 
would  be  reasonably  stable  over  time  so 
as  to  facilitate  a  bank's  risk  management 
and  capital  planning.  However,  they 
may  need  to  be  adjusted  periodically  as 
market  conditions,  or  as  part  of  the 
biennial  review  of  risk-based  capital 
required  biennial  review  of  risk-based 
capital  required  by  section  305(a)  of 
FDIOA. 

BILtJMO  COOC  4«1»-3S-M;  6210-01-M:  •714-ei-M 


«>For  1992  the  average  effective  yield  on  earning 
asset*  at  all  commercial  banks  was  approximately 
8.S  percent 


•>  ABS  stands  for  Asset-Racked  Security.  1 
percent  ABS  assumes  1  percent  prepayment  of 
outstanding  principal  balance  per  month 
throughout  the  life  of  the  loan. 

"For  the  liability  weights  a  4.75  percent  coupon 
is  assumed,  which  approximates  the  effective  yield 
on  interest  bearing  liabilities  at  all  commercial 
banks  during  1992. 
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d.  Calculation  of  the  Interest  Rate  Risk 
Measure 

Tables  2  and  3  are  IRR  worksheets 
that  illustrate  the  method  by  which  an 
institution's  IRR  exposure  would  be 
calculated  under  the  proposed 
supervisory  methodology  using  a  200 
basis  point  parallel  shift  in  interest 
rates.  Data  collected  on  the  reporting 
forms  and  the  existing  Call  Report 
Schedules  would  be  transcribed  to 
column  A.  For  illustrative  purposes, 
non-interest-sensitive  balances  are 
included  in  "Other  Assets"  and  "Other 


Liabilities"  to  allow  the  worksheet  to 
represent  an  institution's  entire  balance 
sheet. 

Under  the  proposed  measure  system, 
the  risk  weights  (shown  in  column  B  of 
Tables  2  and  3)  represent  the  estimated 
percentage  change  in  the  value  of  the 
instrument  under  the  designated  rate 
shock.  Therefore,  multiplying  the 
reported  positions  by  the  risk  weights 
produces  an  estimate  of  the  dollar 
change  in  the  present  value  of  that 
position  for  the  specified  change  in  rates 
(column  C  of  the  Tables).  In  Table  2.  for 
example,  the  $5.5  million  of  ARMs. 


fixed-rate  mortgages,  asset-backed 
securities  and  consumer  loans  repricing 
within  3  months  and  reported  on  line 
I.l.(a)  are  multiplied  or  "weighted"  by 
0.0010  (or  .10  percent  as  shown  in  the 
second  column)  to  produce  an  estimated 
change  of  $6,000  in  present  value  of  that 
position.  This  risk  weight  carries  a 
negative  sign,  reflecting  that  the  present 
value  of  these  assets  would  decline  if 
market  rates  were  to  rise.  Conversely, 
Table  3  illustrates  the  changes  in  value 
for  a  decline  in  rates. 

BILUNO  COOe  aie-33-M:  «J1»-C1-ii:  •714-01-l« 


Federal  Register  /  Vol.  58.  No.  176  /  Tuesday,  September  14.  1993  /  Proposed  Rules 


48219 


Interest  Rate  Risk  Worksheet  (200  Basis  Point  Rising  Rate  Scenario) 
DRAFT 
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Interest  Rate  Risk  Worksheet  (200  Basis  Point  Declining  Rate  Scenario) 
DRAFT  Tabic  3 
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The  sum  of  the  estimated  changes  in 
present  value  for  each  category  of 
instrument  provides  an  estimate  of  the 
institution's  overall  interest  rate  risk, 
that  is.  the  change  in  the  net  economic 
value  of  the  institution  that  would  result 
from  the  specified  shift  in  market 
interest  rates.  As  shown  in  Table  2.  the 
specified  200  basis  point  increase  in 
rates  is  estimated  to  reduce  the  present 
value  of  the  bank's  assets  by  roughly 
$9.19  million,  raise  the  present  value  of 
its  liabilities  by  an  estimate  $4.04 
milUon  and  raise  the  value  of  its  off- 
balance-sheet  items  by  $170,000.  The 
net  result,  or  the  "Net  Risk-Weighted 
Position"  (bottom  of  the  worksheet)  is  a 
decline  of  roughly  $4.98  million  in  the 
net  economic  value  of  this  institution. 
This  net  risk-weighted  position  would 
be  the  primary  measure  of  the  level  of 
an  institution's  interest  rate  risk. 

Table  3  shows  the  effect  of  a  decline 
in  rates.  This  decline  is  estimated  to 
increase  the  present  value  of  the 


example  bank's  assets  by  $8.87  million, 
lower  the  present  value  of  its  liabilities 
by  $3.35  million,  and  reduce  the  value 
of  its  off-balance-fheet  items  by 
$181,000.  The  Ne  Risk-Weighted 
Position  represen'san  increase  of 
roughly  $5.34  million  in  the  net 
economic  value  of  this  institution.  The 
differences  in  the  magnitude  of  the 
change  in  value  from  that  derived  for 
the  rising  rate  scenario  is  attributable  to 
asymmetries  in  tl  e  price  sensitivity  of 
Hnancial  instruments  as  interest  rates 
change  (i.e.,  convexity)  and  different 
slotting  of  non-maturity  deposits  in  the 
rising  and  falling  rate  scenarios. 

The  rate  scenario  that  produces  the 
larger  loss  or  negative  net  position 
would  be  used  ir  the  assessment  of 
capital  for  IRR.  In  the  case  of  the 
example  bank  illustrated  in  Tables  2 
and  3,  the  exposure  to  rising  rates 
would  be  used  to  evaluate  capital 
adequacy  for  IRR. 


Proposed  Internal  Interest  Rate  Scenario  Analysis  Schedule: 
DRAFT 

To  be  filed  by  imtitutions  that  use  an  internal  interest  rate  ride 


4.  Reporting  of  Internal  Model  Results 

The  Banking  Agencies  request 
comment  on  a  second  Call  Report 
schedule  under  consideration  that  could 
be  used  by  banks  that  elect  or  that  may 
be  required  to  have  their  exposures 
evaluated  on  the  basis  of  the  results  of 
their  own  internal  models.  This 
supplemental  schedule  would  be 
recommended  to  the  Federal  Financial 
Institution  Examination  Council  if  the 
Banking  Agencies  relied  on  the 
information  to  provide  an  explicit 
capital  charge  for  IRR. 

The  schedule  (Schedule  2)  consist  of 
several  asset,  liability,  and  off-balance- 
sheet  categories,  with  two  scenarios  for 
each  category: 

•  Scenario  1  represents  a  specified 
increase  in  interest  rates  over  the  rates 
prevailing  as  of  the  report  date.  In  each 
category  under  Scenario  1,  the  bank  would 
report  its  estimate  of  the  change  in  present 
value  of  the  instruments  if  rates  were  to  rise 
as  specified  in  Scenario  1. 


Schedule  2 


measurement  tyctem  for  compliance  with  guidelines. 
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Interest  Rate  Risk  Sensitivity  Analysis  •  Estimated  Change  in  Economic  Value 
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•  Likewise.  Scnnario  2  represents  a 
specified  decrease  in  interest  rates  below  the 
rates  prevailing  as  of  the  report  date.  In  each 
category  under  Scenario  2,  the  bank  would 
report  its  estimates  of  the  dollar  change  in 
present  value  of  the  respective  instruments 
should  rates  fall  as  specified  in  Scenario  2. 

The  rate  scenarios  would  be  the  same 
as  those  used  for  the  supervisory  model. 
The  rate  scenario  that  produces  the 
higher  loss  or  negative  net  position 
would  be  used  in  the  assessment  of 
capital  for  IRR.  When  used,  internal 
models  would  be  expected  to  reflect 
actual  coupons  and  yields  for  the 
institution's  positions,  rather  than  those 
incorporated  in  the  construction  of  the 
risk  weights  used  in  the  supervisory 
model. 

As  currently  drafted,  this  schedule 
would  be  a  supplemental  one  and  non- 
exempted  banks  would  still  be  required 
to  complete,  in  its  entirety,  the  proposed 
schedule  illustrated  by  Schedule  1, 
found  in  section  2  above.  However,  the 
Banking  Agencies  recognize  that 
spreading  trading  account  and  off- 
balance-sheet  positions  across  time 
bands  may  be  especially  burdensome  for 
banks  with  larger  portfolios  and  that,  in 
many  instances,  the  results  of  internal 
models  may  provide  a  more  accurate 
assessment  of  the  risk  in  these 
portfolios.  Hence,  the  Banking  Agencies 
request  comment  on  the  regulatory 
burden  associated  with  reporting  such 
positions  by  time  bands. 

C  Assessment  of  Capital  Adequacy  for 
IRR 

Two  alternative  methods  are  proposed 
for  assessing  a  bank's  capital  adequacy 
for  IRR.  Under  one  approach  the 
Banking  Agencies  would  establish 
minimum  capital  standards  for  IRR, 
relying  on  results  of  either  the 
supervisory  measure  or  the  bank's 
internal  model.  Banks  would  be 
required  to  have  capital  sufficient  to 
cover  the  amount  of  measured  exposure 
in  excess  of  the  threshold  level  (e.g.,  the 
amount  of  their  "excess"  exposure).  The 
second  approach  would  not  establish  an 
explicit  minimum  capital  requirement 
for  IRR.  Rather,  examiners  would 
consider  resuhs  of  quantitative 
measures  of  IRR  exposure  along  with 
other  factors  in  evaluating  a  bank's 
capital  adequacy  for  IRR.  Both  of  these 
alternatives  are  discussed  in  greater 
detail  below. 

Current  supervisory  policies  require 
examiners  to  review  IRR  exposure  and 
bank  IRR  management  systems  during 
the  examination  process.  This  review 
would  continue  under  either  approach 
to  capital,  but  more  specific  procedures 
or  examiner  tools  would  exist.  In 
addition  to  reviewing  the  risk  measures 


described  in  this  proposal,  examiners 
would  continue  to  consider  the 
following  managerial  factors  when 
evaluating  safety  and  soundness: 

•  The  adequacy  of  and  compliance 
with  the  bank's  written  policies, 
procedures  and  internal  controls; 

•  The  existence  of  and  adherence  to 
specific  risk  limits  relating  to  both  loss 
of  income  and  capital; 

•  Management's  knowledge  and 
ability  to  identify  and  manage  sources  of 
interest  rate  risk  effectively;  and 

•  The  adequacy  of  internal  risk 
measurement  and  monitoring  systems. 

1.  Minimum  Capital  Standard  Approach 

Under  this  approach,  institutions 
would  be  required  to  hold  capital  for 
IRR  sufficient  to  cover  their  "excess 
exposure."  Excess  exposure  is  defined 
as  the  aggregate  dollar  decline  in  the  net 
economic  value  of  the  institution,  as 
measured  by  either  the  supervisory  or 
the  internal  bank  model,  that  exceeds 
the  proposed  supervisory  threshold  of  1 
percent  of  assets." 3 

The  dollar  amount  of  capital  required 
for  IRR  would  be  incorporated  into  the 
risk-based  capital  requirements  by 
increasing  the  bank's  risk-weighted 
assets.  Because  the  amount  of  risk- 
weighted  assets  forms  the  denominator 
of  the  risk-based  capital  ratios,  any 
increase  to  that  denominator  will  lower 
a  bank's  measured  ratio.  Specifically, 
the  dollar  amount  of  the  capital 
requirement  for  IRR  would  be 
multiplied  by  12.5,  which  is  the 
reciprocal  of  the  8  percent  minimum 
risk-based  capital  ratio.  This  amount 
would  be  added  to  the  total  of  the 
bank's  risk-weighted  assets  for  purposes 
of  calculating  the  risk-based  capital 
ratios.  This  approach  does  not  reduce 
the  amount  of  Tier  1  or  total  capital 
used  to  derive  a  bank's  risk-based 
capital  ratio,  and  therefore,  avoids 
reducing  the  bank's  leverage  ratio  or 
producing  other  unintended  results.'* 


■  'That  is,  when  the  measured  exposure  indicates 
a  decline  in  net  economic  value  that  is  greater  than 
1  %  of  total  assets,  then: 

Required  Minimum  Capital  ■  Measured  Exposure 
-  (.01  Total  Assets) 

Otherwise,  required  minimum  capital  for  IRR 
would  be  rero. 

<4  An  alternative  technique  being  considered  by 
the  Banking  Agencies  would  directly  deduct  the 
amount  of  excess  measured  exposure  from  Tier  1 
or  total  capital.  For  an  institution  with  an  8  percent 
risk-t>ased  capital  ratio,  the  amount  of  capital 
required  for  IRR  would  be  the  same  using  either 
technique.  However,  this  alternative  capital 
calculation  might  have  certain  undesirable  results. 
A  deduction  from  Tier  1  would  unintentionally 
complicate  the  calculation  of  an  institution's 
leverage  ratio  and  might  require  ■  different 
defmition  of  Tier  1  capital  for  use  in  the  leverage 
calculation.  A  deduction  from  total  capital  could, 
under  certain  conditions,  leave  an  institution  with 
Tier  1  risk-based  capital  ratio  that  is  greater  than  its 


The  following  example  illustrates 
how  capital  for  IRR  would  be  calculated 
and  incorporated  into  a  bank's  risk- 
based  capital  ratio.  In  this  example,  a 
bank  has  S125  million  in  total  assets, 
$100  million  in  risk-weighted  assets, 
and  $10  million  in  total  capital.  The 
bank's  own  model  is  used  for  measuring 
its  IRR  exposure  and  the  model 
indicates,  using  the  specified  rate 
scenarios,  a  $2.25  million  decline  in  net 
economic  value  for  the  rising  rate 
scenario  and  a  $3.0  million  increase  for 
the  declining  rate  scenario.  For  this 
bank,  the  rising  rate  scenario  is  used  to 
evaluate  capital  because  it  is  this 
scenario  which  produces  a  decline  in 
net  economic  value.  The  bank's  excess 
exposure,  and  hence  the  amount  of 
capital  required  for  IRR,  is  $1  million 
($2.25  million  measured  exposure  less 
the  threshold  level  of  1  percent  of  total 
as.sets  or  $1.25  million).  This  $1  million 
capital  charge  is  then  multiplied  by  12.5 
with  the  result  ($12.5  million)  added  to 
the  bank's  risk-weighted  assets.  The 
new  level  of  risk-weighted  assets  that 
would  be  used  to  calculate  the  bank's 
ri.sk-based  capital  ratio  would  be  $112.5 
million.  The  resulting  risk-based  capital 
ratio  would  be  8.89  percent. 

This  approach  would  explicitly 
incorporate  IRR  into  the  existing  risk- 
based  capital  framework.  Banks  would 
be  required  to  have  capital  equal  to  at 
least  8  percent  of  the  new  risk-weighted 
assets.  However,  because  most  banks 
currently  have  risk-based  capital  ratios 
above  the  8  percent  minimum,  this 
additional  component  of  risk-weighted 
assets  would  not  require  most  banks  to 
raise  additional  capital.  The  additional 
component  would,  however,  reduce  a 
bank's  calculated  risk-based  capital 
ratios  and,  in  certain  cases,  could  affect 
the  bank's  treatment  under  the 
provisions  of  prompt  corrective  action, 
as  well  as  its  deposit  insurance 
premiums. 

As  with  the  approach  taken  in 
administering  the  current  international 
risk-based  capital  standard,  any  amount 
of  capital  required  for  IRR  by  this  risk 
measurement  process  would  represent  a 
minimum  capital  requirement.  The 
exposure  would  be  calculated  each 
quarter  using  Call  Report  data,  and 
banks  would  be  expected  to  meet  any 
capital  requirement  on  a  continuous 
basis.  Banks  using  examiner-approved 


total  capital  ratio,  even  though  total  capital  was 
intended  to  tie  the  broader  definition  of  capital. 
Moreover,  in  isolated  cases,  a  deduction  from 
capital  for  IRR  could  exceed  the  institution's 
regulatory  capital,  creating  a  negative  capital. 
position.  In  Section  D,  the  Banking  Agencies  seek 
comments  on  whether  the  proiiosed  method  or  the 
alternative  technique  is  more  appropriate  to.use  in 
calculating  capital  under  the  Minimum  Capital 
Standard  approach. 
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internal  models  to  evaluate  IRR  for 
supervisory  purposes  would  report  the 
results  of  those  models. 

The  adequacy  of  a  bank's  IRR 
management  process  and  the  precise 
characteristics  of  tlie  bank's  assets, 
liabilities  and  other  positions  would 
also  be  evaluated  during  on-site 
examinations.  The  on-site  examination 
process  would  play  a  critical  role  in  this 
approach  by  allowing  examiners,  during 
the  examination,  to  consider  specific 
factors  relevant  to  that  institution.  A 
bank  could  be  required  to  have  higher 
amounts  of  capital  for  IRR  is  examiners 
found  material  deficiencies  in  its  risk 
management  policies,  procedures,  or 
controls  or  if  its  specific  circumstances 
were  substantially  different  from  those 
assumed  by  the  supervisory  measure.^' 

2.  Risk  Assessment  Approach 

Under  this  approach,  the  level  of 
measured  interest  rate  exposure  would 
be  just  one  of  several  factors  that 
examiners  would  consider  w  hen 
determining  a  bank's  capital  needs  for 
interest  rate  risk.  Other  factors  that 
would  be  considered  include  the  quality 
of  a  bank's  IRR  management,  internal 
controls,  and  the  overall  financial 
condition  of  the  bank,  including  its 
earnings  capacity,  capital  base,  and  the 
level  of  other  risks  which  may  impair 
future  earnings  or  capital. 

Examiners  would  evaluate  a  bank's 
capital  adequacy  as  part  of  the  on-site 
examination  proce.ss  and  the  Banking 
Agencies  would  provide  examiners  with 
guidance  to  determine  the  amount, 
which  might  be  expressed  as  a  range  of 
capital,  that  may  be  needed  for  IRR  in 
light  of  the  above  fartors.  These 
guidelines  would  provide  examiners 
with  criteria  for  assessing  capital  based 
on  the  adequacy  of  the  bank's  interest 
rate  risk  management  process  as  well  as 
the  level  of  its  interest  rate  risk 
exposure.  In  general,  banks  whose 
measured  exposure  exceeded  the 
establi.shed  threshold  or  whose  risk 
management  systems  were  judged  to  be 
deficient  would  be  expected  ?o  hold 
additional  capital  cc.mmensurate  witii 
the  risks  being  taken.  However,  any 
capital  required  for  IRR  would  not  be 
automatically  incorpo.'-ated  into  a  bank's 
risk-bas^^  capital  ratio. 

This  approach  emphasizes- the 
importance  ofri.sk  factors  that  are  not 
easily  incorporated  into  quai^titative 
measures  and  the  role  of  examiner 
judgment.  The  on-site  examination 
process  would  play  a  critical  role  in  this 


<^  When  internal  mo<i<>Is  are  used,  by  design,  tfaeir 
results  would  always  reflect  the  specifk: 
characlerislics  of  the  liank's  on-  and  ofr^nUncp- 
sheet  position*. 


approach  by  allowing  examiners,  during 
the  examination  to  consider  specific 
factors  relevant  to  that  institution. 
Unique  characteristics  of  each  bank 
warrant  evaluation  on  a  case-by-case 
basis.  Howex'er,  uniformity  in  the 
examination  process  also  is  important 
and  the  guidelines  mentioned  above 
would  be  designed  to  ensure  greater 
uniformity  in  th;s  process. 

To  assess  the  level  of  interest  rate  risk 
exposure,  examiners  would  initially  use 
the  supervisory  model  as  a  basis  for 
discussioris  with  bank  management.  All 
data,  including  trading  account 
positions,  would  be  drawn  fix)m 
Schedule  1  for  lise  in  this  model. 
However,  greater  reliance  would  be 
placed  on  tlie  results  of  a  bank's  own 
model  if  thie  examiner  determined  that 
the  model  provided  a  more  accurate 
measure  of  the  t>ank's  risk.  The 
examiner  would  evaluate  the  results  of 
the  internal  model  during  on-site 
examinations,  but  banks  would  not  be 
required  to  report  this  information  in 
the  Call  Report.  When  an  internal  model 
is  not  available  or  is  inadequate, 
examiners  would  rely  on  the  results  of 
the  supervisory  model. 

In  general,  a  bank  would  be  viewed  as 
having  high  levels  of  IRR  if  its  measured 
exposure  indicated  a  decline  in  the 
economic  valuei  of  the  institution  that 
exceeded  a  threshold  level  of  1.0 
percent  of  total  assets.  Banks  that  pass 
the  reporting  exemption  test,  or  that 
otherwise  have  small  measured  interest 
rate  risk  exposqres.  would  typically  be 
considered  to  have  low  levels  of  risk. 
Other  banks  whose  measured  exposures 
were  below  threshold  levels  but  were 
not  minimal,  or  that  held  complex 
financial  instruments  with  significant 
options-related  risks  that  would  result 
in  significant  risk  measurement  error, 
would  generally  be  viewed  as  having 
moderate  levels  of  interest  rate  risk. 

At  the  completion  of  each 
examination,  examiners  would  fonn  and 
document  conclusions  as  to  the 
adequacy  of  a  benk's  capital  and  risk 
management  prix;ess  with  regard  to 
interest  rate  risk.  An  examiner's 
conclusions  about  both  tlie  level  of  risk 
and  the  adequacy  of  the  risk 
management  p«x«3s  would  play  an 
integral  role  in  determining  £  bank's 
need  for  capital  for  IRR.  Batiks  with 
high  levels  of  measured  e.xposure  and 
weak  management  systems  generally 
would  need  to  hold  capital  for  IRR. 
while  those  with  low  levels  of 
exposures  and  adequate  management 
systems  might  not  be  required  to  hold 
additional  capital  for  IRR.  The  specific 
amount  of  capital  that  might  be  needed 
by  a  bank  would  be  determined  by  the 
examiner  using  guidelines  provided  by 


the  Banking  Ageticies.  The  examiner's 
findings  would  be  discussed  with  bank 
management  at  the  close  of  each 
examination. 

During  the  intervals  between 
examinations,  the  Banking  Agea<;ies 
would  monitor  bank  IRR  exposxires 
through  Call  Report  data  and  the 
supervisory  model,  information  about 
results  of  internal  models  would  not  be 
required  in  the  Call  Report  Significant 
changes  in  reported  exposures  or  in  a 
bank's  overall  financial  condition  would 
be  analyzed  by  the  supervisors  to 
determine  whether  additional  capital 
may  be  needed.  This  review  of  a  bank's 
capital  adequacy  would  also  be  required 
for  any  bank  whose  measured  exposure 
exceeded  the  established  threshold.  The 
conclusions  of  this  review  would  be 
documented  by  the  supervisor  and 
shared  with  bank  management. 
However,  bank  management  would  be 
given  the  opportunity  to  respond  to  this 
review  before  any  additional  capital 
would  be  required. 

D.  Issues  for  Comment 

J.  Supervisory  Measurement  System 

As  proposed,  the  Banking  Agencies 
would  use  the  percent  change  in  the  net 
present  value  of  a  hypothetical 
instrument  as  the  risk  weight  for 
balances  represented  by  that  instrument. 
Does  use  of  the  change  in  net  present 
value  sufficiently  overcome  the 
weakness  of  using  the  instrument's 
modified  diu^ation  so  as  to  provide  a 
reasonable  basis  for  risk  weights? 

2.  Treatment  of  "Non -Maturity" 
Deposits 

The  Elanking  Agencies  propose  limits 
on  the  slotting  of  deposits  without 
s[>eciried  maturities  (DDA,  NOW, 
MMDA  and  savings)  among  time  bands 
be<  auseof  the  problems  inherent  in 
measuring  the  prir«  sensitivity  of  these 
deposits  and  the  significant  effect  that 
different  treatments  for  them  can  have 
on  measuring  a  bank's  IRR. 

a.  Do  the  proposed  n.iles  provide 
sufficient  flexibility  to  reflect  an 
institution's  deposit  behavior  without 
undermining  the  risk  nvsasurement 
proi.ess? 

b.  Should  institutions  that  have  well- 
reasoned  and  documented  internal 
assessments  showing  rae  sensitivities 
that  are  outside  of  the  proposed  ranges 
be  alloM'ed  to  use  those  assessments? 
What  specific  types  of  analyses  and 
supporting  documentation  should  be 
required  from  banks  that  are  allowed 
such  an  exception?  Would  most 
institutions  have  the  capability  of 
producing  such  types  of  analyses? 

c.  What  is  (he  appropriate  basis  for 
measuring  changes  in  the  price 
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sensitivity  or  "market  value"  of  these 
deposits? 

The  Banking  Agencies  also  solicit 
comment  and  any  relevant  empirical 
evidence  on  the  price  sensitivity  and 
market  valuation  of  these  deposits. 
Information  relevant  to  assessing  the 
changes  in  the  market  value  of  these 
deposits  relative  to  changing  interest 
rates  would  be  most  helpful. 

3.  Interest  Rate  Scenarios 

In  varying  degrees,  the  proposed 
interest  rate  scenarios  reflect  the 
historical  volatility  of  rates,  the  current 
level  of  rates,  and  the  slope  of  the  yield 
curve. 

a.  Should  the  sample  period  used  to 
calculate  the  historical  volatility  of 
interest  rates  be  based  on  a  shorter 
period  such  as  5  years  or  a  longer  period 
such  as  15  years? 

b.  Should  the  time  interval  used  to 
measure  volatility  and  to  determine  the 
corresponding  rate  scenarios  be  based 
on  quarterly,  semi-annual  or  annual 
interest  rate  volatilities? 

c.  Which  is  the  preferred  scenario  to 
be  used  for  both  the  supervisory  and 
internal  models? 

d.  Is  it  appropriate  to  use  the  same 
interest  rate  scenario  for  both  the 
supervisory  model  and  internal  models? 

e.  Can  banks'  internal  models 
incorporate  the  rate  scenarios  under 
consideration? 

f.  Should  the  Banking  Agencies 
consider  the  effect  of  both  rising  and 
declining  market  interest  rates?  If  both, 
should  the  risk  weights  be  different  to 
reflect  the  asymmetrical  changes  in  the 
market  values  of  certain  instruments  to 
the  various  rate  changes,  or  should  they 
be  the  same  in  the  interest  of  simplicity? 

g.  Currently,  the  results  under  either 
proposed  alternative  indicate  rate 
changes  that  are  about  100  basis  points 
using  a  quarterly  time  horizon  and  200 
basis  points  using  annual  volatilities.  In 
the  interest  of  simplicity,  would  the  use 
of  a  parallel  100  or  200  basis  point  shift 
be  preferred  to  the  proposed  nominal  or 
proportional  change  methodology? 

4.  Use  of  Internal  Models 

The  Banking  Agencies  propose  to 
make  greater  use  of  a  bank's  own  model, 
if  the  model  is  deemed  adequate  by 
examiners.  The  Banking  Agencies  seek 
comment  on  the  following  issues: 

a.  Is  it  appropriate  to  substitute  the 
results  of  internal  models  for  a  standard 
supervisory  calculation  when  assessing 
capital  adequacy? 

D.  If  internal  models  are  used,  to  what 
extent  should  the  Banking  Agencies 
provide  guidance  to  the  industry  on 
these  models  (e.g..  acceptable 
methodologies  or  modeling  parameters)? 


Would  simply  providing  the  interest 
rate  scenario  and  requiring  banks  to 
evaluate  the  effect  of  the  rate  change  on 
their  net  economic  value  sufHce? 

c.  Which  aspects  of  an  internal  model 
should  examiners  review  to  determine 
whether  the  model  is  adequate? 

d.  Should  the  assumptions  required 
for  the  supervisory  model  also  be 
imposed  on  internal  models  when  these 
are  used  under  Alternative  One 
(Minimum  Capital  Standard  approach)? 
To  what  degree  should  results  of 
internal  and  supervisory  measures  be 
allowed  to  diverge  because  of  different 
assumptions  regarding  non-maturity 
deposits,  prepayments,  or  other  factors? 
What  competitive  inequities  might 
result  if  large  differences  are  allowed? 

e.  Should  some  institutions  be 
required  to  use  more  sophisticated 
internal  models  to  calculate  IRR 
exposure  if  an  explicit  capital  charge  for 
IRR  is  established?  If  so,  what  type  or 
scope  of  activities  should  trigger  such  a 
requirement? 

5.  Use  of  OTS  Model 

The  Office  of  Thrift  Supervision 
(OTS)  has  adopted  an  alternative 
method  for  measuring  the  IRR  exposures 
of  savings  associations  which  differs 
from  that  proposed  by  the  Banking 
Agencies  (see  57  FR  40524,  September 
3, 1992).  Under  the  OTS  method, 
savings  associations  report  weighted 
average  coupon  and  weighted  maturity 
information  for  various  classes  of  assets. 
liabilities  and  off-balance-sheet 
instruments.  For  certain  instruments, 
mortgage-related  instruments  in 
particular,  the  amount  of  information 
reported  is  significantly  more  detailed 
than  that  proposed  by  the  Banking 
Agencies. 

The  reported  information  is  used  in 
the  OTS  Market  Value  Model  to 
estimate  the  change  in  a  savings 
as.sociation's  market  value  under 
various  interest  rate  scenarios.  The  OTS 
model  uses  two  valuation 
methodologies:  (1)  A  static  discounted 
cash  flow  analysis  similar  to  that 
proposed  by  the  Banking  Agencies,  and 
(2)  an  option-based  pricing  model  (also 
known  as  an  option^adjusted  spread  or 
OAS  methodology)  for  valuing  certain 
assets,  such  as  mortgages  and  mortgage^ 
related  instruments,  that  contain 
embedded  options. 

The  Banking  Agencies  request       '^^, 
comment  on  the  following  issues: 

a.  Should  commercial  banks  with      ' 
portfolios  that  are  similar  to  thrifts  or 
those  that  are  highly  susceptible  to  IRR 
be  required  to  use  the  OTS  (or  similar) 
model  and  reporting  requirements  to 
measure  IRR  in  lieu  of  the  proposed 
supervisory  model? 


b.  If  so.  what  criteria  should  the 
Banking  Agencies  use  to  determine 
which  commercial  banks  should  be 
subject  to  the  OTS  (or  similar)  model? 

c.  If  a  bank  were  required  to  use  the 
OTS  (or  similar)  mode),  should  that 
bank  still  be  allowed  to  report  the 
results  of  an  adequate  internal  model  as 
proposed  by  the  Banking  Agencies? 
Alternatively,  should  the  requirement  to 
use  the  OTS  (or  similar)  model  rule  out 
any  reporting  of  the  internal  model? 

d.  For  banks  that  may  be  required  to 
use  the  OTS  (or  similar)  model,  does  the 
OTS  reporting  format  impose  significant 
reporting  burdens?  What  modifications 
could  be  made  to  reduce  the  burden  if 
the  Banking  Agencies  decide  to  use  the 
basic  approach  of  the  OTS  model? 

6.  Reporting  Requirements 

The  Banking  Agencies  propose  to 
recommend  to  the  FFIEC  a  new 
reporting  schedule  to  provide 
information  better  suited  to  determining 
the  interest  rate  exposure  of  those 
institutions  that  do  not  meet  the 
exemption  criteria. 

a.  Does  the  reporting  format  currently 
under  consideration,  illustrated  by 
Schedule  1,  impose  significant  reporting 
burdens  on  non-exempted  institutions? 
What  modifications  could  be  made  to 
reduce  the  burden? 

The  Banking  Agencies  are  also 
considering  implementing  a  separate 
reporting  schedule  on  which  banks 
could  report  IRR  exposures  as  measured 
by  their  own  models. 

b.  If  the  Banking  Agencies  rely  on  a 
bank's  internal  model  for  assessing  its 
IRR,  should  the  bank  be  required  to 
report  the  results  of  that  model  each 
quarter? 

c.  Should  some  or  all  of  the 
information  about  the  internal  model  be 
treated  as  confidential? 

d.  Is  the  information  requested  on 
Schedule  2  appropriate? 

f.  Threshold  Level 

The  Banking  Agencies  propose  to  use 
a  threshold  level  to  determine  whether 
a  bank  may  be  taking  high  levels  of 
interest  rate  risk  and,  thus,  need 
additional  capital  for  IRR.  As  proposed, 
a  bank  would  be  viewed  as  having  a 
high  level  of  exposure  if  its  measured 
exposure  indicates  a  decline  in  the 
economic  value  of  the  institution  that 
exceeds  1.0  percent  of  total  assets. 

a.  Is  this  threshold  appropriate? 

b.  The  threshold  level  is  based,  in 
part,  on  the  imprecision  of  the 
supervisory  model.  When  more  accurate 
internal  systems  are  used,  and 
especially  if  greater  flexibility  is 
permitted  regarding  the  treatment  of 
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non-maturity  deposits,  should  a  lowrer 
threshold  also  be  used? 

8.  Exemption  Test 

The  Banking  Agencies  have  proposed 
a  screening  test  that  would  exempt 
banks  from  any  additional  reporting 
requirements. 

a.  Are  the  exemption  criteria 
reasonable? 

b.  Does  the  test  adequately  safeguard 
against  exempting  banks  that  pose 
significant  risks  to  the  deposit  insurance 
hind  due  to  IRR? 

c.  Since  previously  exempted  banks 
may  need  to  be  prepared  to  report  the 
data  if  they  no  longer  meet  the 
exemption  criteria,  does  the  exemption 
test  significantly  reduce  record-k^ptng 
costs? 

d.  Is  die  reporting  burden  sufficiently 
onerous  to  warrant  the  reporting 
exemptioQ? 

9.  Use  of  IBB  Measure 

The  Banking  Ageades  are  considering 
two  appfXMches  for  using  the  proposed 
measurement  system  when  evaluating 
capital  adequacy.  Under  the  Minimum 
Capital  Standard  approach,  the 
measurement  system  would  be  the 
primary  determinant  in  evaluating  the 
need  for  capital  for  IRR.  The  Risk 
Assessment  approach  would  use  the 
measurement  system  »s  just  one  factor 
in  determining  the  need  for  additional 
capital. 

a.  Comments  are  requested  on  the 
merits  of  each  of  these  approaches. 

b.  Under  the  Minimum  Capital 
Standard  approach,  the  Banking 
Agencies  are  proposing  that  the  capital 
requirement  for  IRR  be  implemented  by 
increasing  a  bank's  risk-weighted  assets 
by  an  amount  equal  to  12.S  times  the 
excess  measured  exposure,  where  12.5 
represents  the  reciprocal  of  the  8 
percent  minimum  risk-based  capital 
ratia  An  alternative  technique  would  be 
to  directly  deduct  the  amount  of  excess 
measured  exposure  from  Tier  1  or  total 
capital.  The  Banking  AgeiKJes  seek 
comments  on  whether  the  proposed 
method  or  the  alternative  technique  is 
more  appropriate  to  use  in  calculating 
capital  under  the  Minimum  Capital 
Standard  approach. 

10.  Capital  Assessment 

In  determining  a  bank's  capital  needs 
for  IRR.  the  Banking  Agencies  seek 
comment  on  the  following  issues: 

a.  To  what  extent  should  examiners 
have  flexibility  when  evaluating  an 
institution's  measured  IRR  exposure  for 
capital  purposes? 

0.  What  consideration  should  be  given 
to  the  quality  of  a  bank's  risk 
management  process  when  evaluating 


the  bank's  IRR?  How  should  this 
consideration  b?  incorporated  into  an 
assessment  of  capital  adequacy? 

)  1 .  Reporting  fc  r  Muhi-bank  Holding 
Companies 

The  proposal  states  that  data  will  be 
collected  and  risk  measured  for 
individual  banl-s. 

a.  In  addition  to  reviewing  individual 
bank  positions,  to  what  extent  should 
the  Banking  Ag  ^cies  also  consider 
consolidated  ptsitions  of  the  parent 
holdiitg  company  or.  alternatively,  the 
aggregate  position  of  only  its  nffiliated 
banks? 

b.  What  is  tho  extent  of  the  reporting 
burden  associated  with  reporting 
individual  bank  positions? 

12.  Leveroge  Stindard 

When  announcing  regulations  to 
implement  section  38  of  FDiQA  in 
September.  19^2.  the  federal  banking 
agencies  stated  that  they  intend  to  lower 
or  eliminate  tho  leverage  capi'al 
component  from  the  risk-bais«d  capital 
standard  after  that  standard  has  been 
revised  to  take  into  aooouni  interest  rate 
risk  and  after  experience  has  been 
gained  with  the  (nnodified)  standard. 
Does  either  the  Minimum  Capital 
Standard  approach  or  the  Ri^ 
As.sessment  approach  provide  an 
adequate  basis  for  reconsidering  the 
need  for  the  le'erage  standard?  Would 
the  basis  for  re  noving  that  standard  be 
stronger  under  one  approach  than  the 
other? 

Regulatory  Fleubility  Act  Statement 

Each  agency  has  concluded  after 
reviewing  the  proposed  regulations  that 
the  regulations,  if  adopted,  will  not 
impose  a  significant  economic  hardship 
on  small  institutions.  The  prof>osal  does 
not  necessitate  the  development  of 
sophisticated  recordkeeping  or  reporting 
systems  by  snuiU  institutions  nor  will 
small  institutions  need  to  seek  out  the 
expertise  of  sp<xnalized  accountants, 
lawyers,  or  managers  in  order  to  comply 
with  the  regulation.  Each  agency 
therefore  hereby  certifies  pursuant  to 
section  505b  oi  the  Regulatory 
Flexibility  Act  (5  U.S.C  605b)  that  the 
proposal,  if  adopted,  will  not  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities 
within  the  meaning  of  the  Flegulatory 
Flexibility  Act  {5  U.S.C.  601  et  seq). 

Executive  Order  12291 

The  Comptrc  Her  of  the  Currency  has 
preliminarily  determined  that  proposed 
regulation  may  be  a  "major  rule"  within 
the  meaning  of  Executive  Order  12291, 
Accordingly,  tl  e  CX^C  has  prepared  a 
Preliminary  Regulatory  Impact  Analysis. 


The  objedives  of  the  proposed 
regulation  are  to  ensure  that  banks:  (1) 
Hold  capital  consistent  «vith  the  level  of 
IRR  in  their  portfolios  so  as  to  reduce 
the  incidence  of  bank  failures  and 
claims  upon  the  Bank  Insurance  Fund 
(BIF);  (2)  effectively  measure  and 
monitor  their  IRR  exposures:  and  (3) 
consider  both  interest  rate  and  credit 
risks  in  making  investment  and  lending 
decisions.  This  proposed  rule 
implements  section  305(b)(lHA)(i)  of 
FDICIA  and  is  consistent  with  those 
requirements. 

A  number  of  benefits  fan  be  expected 
to  accrue  from  the  proposed  regulation. 
These  include:  (1)  Either  an  increase  in 
bank  capital  or  a  reduction  in  IRR  for 
those  banks  with  high  levels  of  IRR:  (2) 
a  reduction  in  the  incentive  for  banks  to 
substitute  IRR  for  credit  risk;  and  (3)  an 
increase  in  the  awareness  among  banks 
of  the  need  to  measure  and  manage  IRR. 
A  number  of  costs  can  be  exptnted  to 
accrue  from  the  proposed  regulation. 
These  include:  (1)  Direct  compliance 
costs:  (2)  supervisory  costs:  and  (3)  costs 
associated  with  the  impact  of  the  rule 
on  bank  behavior. 

The  Regulatory  Impact  Analysis  is 
based  on  preliminary  and  limited  data 
that  make  it  difficult  to  estimate  the 
impact  of  this  rule.  This  difficulty  arises 
from  the  lack  of  sufficient  data  to 
accurately  estimate  which  banks  may  be 
found  to  have  high  IRR  exposures  under 
the  proposal,  the  amount  of  capital 
those  banks  may  need,  and  the 
complexities  of  trying  to  estimate  how 
banks  may  change  their  behavior  in 
response  to  the  proposed  rule. 

The  OCC  seeks  to  issue  a  final  rule 
that  will  meet  its  objectives  at  the  least 
possible  net  cost  to  the  economy.  The 
OCC  invites  commenters  to  provide  any 
data  they  may  have  on  the  costs  and 
benefits  of  this  proposal  with  regard  to 
the  management  of  IRR  at  banking 
organizations,  the  impact  on  bank 
capital  levels  and  on  the  pricing, 
selection  and  offering  of  products  and 
investments  by  banks,  and  on  direct 
costs  that  banks  may  incur  as  the  result 
of  the  proposed  rule. 

Copies  of  the  Preliminary  Regulatory 
Impact  Analysis  may  be  obtained  by 
writing  to  the  following  address:  IRR 
Impact  Statement.  Mail  Stop  9-16. 
Communications  Division.  Office  of  the 
Comptroller  of  the  Currency.  250  E 
Street  SW..  Washington,  DC  20219.  . 

List  of  Subjects 

12  CFR  Part  3 

Administrative  practice  and 
procedure.  Capital  risk.  National  banks, 
Reporting  and  recordkeeping 
requirements. 


I 
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-  12  CFB  Part  208 

Accounting,  Agriculture,  Banks, 
Banking,  Confidential  business 
infonnation.  Currency,  Reporting  and 
recordkeeping  requirements.  Securities. 

12  CFR  Part  325 

Bank  deposit  insurance.  Banks, 
Banking,  Capital  adequacy.  Reporting 
and  recordkeeping  requirements. 
Savings  associations.  State  nonmember 
banks. 

COMTROLLER  OF  THE  CURRENCY 

Authority  and  Issuance 

For  the  reasons  set  out  in  the  joint 
preamble,  part  3  of  chapter  I  of  title  1 2 
of  the  Code  of  Federal  Regulations  is 

Eroposed  to  be  amended  as  set  forth 
bIow. 

.    PART  3— MINIMUM  CAPITAL  RATIOS; 
ISSUANCE  OF  DIRECTIVES 

1.  The  authority  citation  for  part  3 
continues  to  reads  as  follows: 

Autbority:  12  DSC  93a.  161. 1818, 
1828(n),  1828  note.  1831  n  note.  3907  and 
3909. 

Alternative  One  (Minimum  Capital 
Standard  Approach)  for  Appendix  A 
and  B  to  Part  3— Risk-Based  Capital 
Guidelines 

2.  In  appendix  A,  section  4  is 
amended  by  revising  paragraph  (b)(1), 
redesignating  paragraphs  (b)(2)  and 
(b)(3)  as  paragraphs  (b)(3)  and  (b)(4). 
respectively,  and  by  adding  a  new 
paragraph  (b)(2)  to  read  as  follows: 

Section  4.  Implementation.  Transition  Rules, 
and  Target  Ratios 

(b)(1)  Each  national  bank  must  maintain  a 
minimum  ratio  of  total  capital  (after 
deductions)  to  risk-weighted  assets  (adjusted 
for  interest  rate  risk)  of  8.0%. 

(b)(2)  If  a  l)ank  is  required  to  maintain 
additional  capital  for  interest  rate  risk 
exposure,  as  determined  in  accordance  with 
appendix  B  to  part  3,  risk- weighted  assets 
must  be  Increased  by  an  amount  equal  to  12.S 
times  the  dollar  amount  of  the  additional 
capital  requirement  for  interest  rate  risk, 
before  determining  the  minimum  ratio  of 


total  capital  to  risk-weighted  assets  specified 
in  section  4(b)(1)  of  this  appendix  A. 

3.  A  new  appendix  B  is  added  to  part 
3  after  appendix  A  to  read  as  follows: 

Appendix  B— Interest  Rate  Risk 
Component 

Section  1.  Purpose.  Definitions,  and 
Applicability  of  Guidelines 

(a)  Purpose.  This  appendix  B  explains 
precisely  how  the  interest  rate  risk  exposure 
of  a  trank  is  to  be  measured  for  the  purpose 
of  determining  compliance  with  the  capital 
adequacy  requirements. 

(b)  Definitions.  Tor  the  purpose  of  this 
appendix  B.  the  following  definitions  apply: 

(1)  Excess  measured  exposure  means  the 
dollar  amount  of  measured  exposure  to 
interest  rate  risk  in  excess  of  the  supicrvisory 
threshold.  This  amount  represents  the 
amount  of  interest  rate  risk  against  which  the 
t>ank  must  maintain  capital. 

(2)  Interest  rate  scenarios  means  the 
specified  changes  in  market  interest  rates 
used  in  calculating  a  bank's  measured 
exposure. 

(3)  Measured  exposure  means  the 
estimated  dollar  decline  in  the  net  economic 
value  of  the  l>ank  in  response  to  a  potential 
change  in  market  interest  rates  under  the 
specified  interest  rate  scenarios,  as 
determined  pursuant  to  either  the 
supervisory  measure  or  the  bank's  internal 
measure.  When  the  supervisory  measure  is 
used  to  calculate  the  bank's  measured 
exposure,  pursuant  to  section  4  of  this 
appendix  B,  a  t>ank's  measured  exposure  is 
derived  by  calculating  the  t>ank's  net  risk- 
weighted  position. 

(4)  Mortgage  derivative  products  means 
interest-only  and  principal-only  stripped 
mortgage-l)acked  securities  (lOs  and  POs), 
tranches  of  collateralized  mortgage 
obligations  (CMOs)  and  real  estate  mortgage 
investment  conduits  (REMICs),  CMO  and 
REMIC  residual  securities,  and  other 
instruments  having  the  same  characteristics 
as  these  securities. 

(5)  Net  economic  value  of  the  bank  means 
the  net  present  value  of  its  assets  minus  the 
net  present  value  of  its  liabilities  plus  the  net 
present  value  of  its  off-l)alance-sheet 
instruments. 

(6)  Net  risk-weighted  position  means  the 
sum  of  all  risk-weighted  positions  of  a  bank's 
assets,  liabilities  and  off-t)alance  sheet  items. 
For  the  purpioses  of  the  supervisory  measure, 
this  number  represents  the  amount  by  which 
the  net  economic  value  of  the  l)ank  is 
estimated  to  change  in  response  to  a  potential 


change  in  market  interest  rates  under  the 
specified  interest  rate  scenarios. 

(7)  Nonmaturity  deposits  mean  demand 
deposit  accounts  (DDAs),  money  market 
deposit  accounts  (MMDAs),  savings 
accounts,  and  negotiable  order  of  withdrawul 
accounts  (NOWs). 

(8)  Notional  priiKipal  amount  means  the 
total  dollar  amount  upon  which  a  contract  is 
based. 

(9)  Supervisory  threshold  means  1%  of  a 
t>ank's  total  assets. 

(c)  Applicability  and  exemption  for 
institutions  with  low  risk.  (1)  All  national 
banks  are  subject  to  the  requirements  of  this 
appendix  B  and  must  calculate  their  excess 
measured  exposure  as  required  by  the 
supervisory  model  or  by  an  internal  measure, 
pursuant  to  sections  4  or  9  of  this  appendix 
B,  unless: 

(i)  The  total  notional  principal  amount  of 
the  bank's  off-l>alance  sheet  interest  rate 
contracts  is  less  than  10%  of  total  assets,  and 

(ii)  15%  of  the  sum  of  fixed-  and  floating- 
rate  loans  and  securities  that  mature  or 
reprice  beyond  S  years  is  less  than  30%  of 
total  capital. 

(2)  Notwithstanding  paragraph  (c)(1)  of  this 
section,  the  (XXI  may  require  a  bank  to  meet 
the  requirements  of  this  appendix  B  if 
compliance  is  necessary  to  ensure  the  capital 
adequacy  of  the  bank. 

Section  2.  Capital  Requirement  for  Interest 
Rate  Risk 

A  l>ank  shall  maintain  capital  for  interest 
rate  risk  in  an  amount  equal  to  the  bank's 
excess  measured  exposure.  The  amount  of 
capital  required  for  interest  rate  risk  is  in 
addition  to  the  amount  of  capital  required  by 
appendix  A  of  this  part  3.  Compliance  shall 
be  determined  as  specified  in  section  4(b)(2) 
of  Appendix  A. 

Section  3.  Speciped  Interest  Rate  Scenarios 

For  the  purpose  of  calculating  a  bank's 
measured  exposure,  under  either  the 
supervisory  measure  or  an  internal  measure, 
the  bank  shall  use  twth  a  rising  and  falling 
interest  rate  scenario  based  on  an 
instantaneous  uniform  200  basis  point 
parallel  change  in  market  interest  rates  at  all 
maturities.  The  interest  rate  scenarios,  with 
the  accompanying  risk  weights,  are  provided 
in  Table  1  of  section  7  of  this  appendix  B. 
The  CXX;  may  modify  the  specified  interest 
rate  scenarios  as  appropriate  considering 
historical  and  current  interest  rate  levels, 
interest  rate  volatilities  and  other  relevant 
market  and  supervisory  considerations. 
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Interest  Rate  Risk  Worksheet  (200  Basis  Pcint  Declining  Rate  Scenario) 
DRAFT  Tabic  3 
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Section  4.  Stipenisory  Measure 

(a)  I 'se  ofsupenisory  measure.  Except  as 
provided  by  section  9  of  this  appendix  B,  a 
bank's  measured  exposure  to  interest  rate  risk 
must  be  calculated  pursuant  to  the 

supen  isory  measure  as  specified  by  sections 
5  through  8  of  this  appendix  B. 

(b)  CXeniew  of  interest  rate  risk 
calculation.  The  calculation  of  a  bank's 
measured  exposure  generally  requires  the 
following  steps;' 

(1)  The  bank's  assets.  liabilities,  and  off- 
balance  sheet  contracts  must  be  assigned  to 
the  appropriate  balance  sheet  categories 
based  on  the  instrument's  cash  flow 
characteristics. 

(2)  Within  each  balance  sheet  categor>', 
each  asset,  liability  or  off-balance  sheet 
contract  must  be  assigned  to  the  appropriate 
time  bank  generally  based  on  each 
instrument's  remaining  maturity  or  next 
repricing  date. 

(3)  Balances  within  each  time  band  are 
multiplied  by  the  appropriate  risk  weight  to 
produce  a  risk-weighted  position  for  each 
interest  rate  scenario. 

|4)  All  risk-weighted  positions  are  summed 
to  produce  a  net  risk-weighted  position  for 
each  interest  rate  scenario  which  is  the  basis 
for  determining  the  bank's  measured 
exposure  to  interest  rate  risk. 

Section  5.  Balance  Sheet  Categories 

All  assets,  liabilities,  and  off-balance  sheet 
positions  must  be  assigned  to  one  of  the 
following  interest  rate  risk  balance-sheet 
categories,  as  appropriate: 

(a)  Adjustable-rate  assets.  Adjustable-rate 
mortgage  loans  and  adjustabie-rdte  mortgage 
securities. 

(b)  Amortizing  fixed-rate  loans  and 
securities.  Fixed-rate  mortgage  securities,  and 
asset-backed  securities,  fixed-rate  mortgage 
loans,  consumer  loans  and  other  instruments 
that  involve  scheduled  periodic  amortization 
of  principal,  except  for  mortgage  derivative 
products. 

(c)  High-risk  mortgage  securities.  Any 
mortgage  derivative  product  that  at  the  time 
of  purchase  or  at  any  subsequent  date: 

(1 )  Has  an  expected  weighted  average  life 
greater  than  10  years;  or 

(2)  Has  an  expected  weighted  average  life 
that: 

(i)  Extends  by  more  than  4  years,  assuming 
an  immediate  and  sustained  parallel  shift  in 
the  yield  curve  of  plus  300  basis  points;  or 

(ii)  Shortens  by  more  than  6  years, 
assuming  an  immediate  and  sustained 


1  The  calculations  for  the  rising  and  falling 
interest  rate  scenarios  are  illustrated  in  Table  2  ^nd 
Table  3.  respectively. 


parallel  shift  in  the  yield  curve  of  minus  300 
basis  points;  or 

(3)  Has  a  change  in  price  of  gnjater  than 
17%,  assuming  an  immediate  and  sustained 
parallel  shift  in  the  yield  curve  of  plus  or 
minus  300  basis  points. 

(d)  Zero-  or  low-coupon  assets.  Securities 
with  either  no  periodic  interest  payments  or 
stated  coupons  of  2%  or  lower. 

(e)  Trading  account  items.  Trading  account 
assets  and  related  off-balance  sheet 
instruments. 

(f)  All  other  assets.  All  other  interest- 
sensitive  instruments,  which  are  assumed  to 
involve  scheduled  periodic  payments  of 
interest  and  the  payment  of  principal  at 
maturity  and  all  mortgage  derivative 
products  that  are  not  high-risk  mortgage 
securities. 

(g)  Liabilities.  All  deposits  and  all 
nondeposit  liabilities  whose  values  are 
sensitive  to  movements  in  interest  rates. 

(h)  Off-balance  sheet  items.  Interest-rate 
contracts  including  swaps,  forwards,  options, 
and  futures  and  mortgage-related  fixed-rate 
commitments  and  other  off-bal.ince  sheet 
derivative  instruments  whose  value  depends 
on  the  value  of  an  underlying  asset  or  index 
with  amortizing  characteristics 

Section  6.  Time  Bands 

fa)  Assignment  of  item  balances.  The 
balance  of  each  asset,  liability,  and  off- 
balance  sheet  item  within  each  balance  sheet 
category,  as  specified  in  section  5  of  this 
appendix  B.  must  be  assigned  to  one  of  the 
following  time  bands  according  to  the 
remaining  maturity  of  next  repricing  date  of 
the  asset,  liability,  or  off-balance  sheet  item: 

(1)  Less  than  or  equal  to  3  months: 

(2)  Greater  than  3  months  and  less  than  or 
equal  to  12  months; 

(3)  Greater  than  1  year  and  less  than  or 
equal  to  3  years; 

(4)  Greater  than  3  years  and  less  than  or 
equal  to  5  years; 

(5)  Greater  than  5  years  and  less  than  or 
equal  to  10  years; 

(6)  Greater  than  10  years  and  less  than  or 
equal  to  20  years; 

(7)  Greater  than  20  years. 

(b)  Remaining  maturity  and  repricing  date. 
(1)  General.  Except  for  certain  mortgage 
derivative  products  and  nonmaturity 
deposits,  and  the  remaining  maturity  of  an 
asset,  liability,  or  off-balance  sheet  item 
generally  is  determined  by  the  remaining 
time  before  maturity,  or  the  next  actual  or 
potential  repricing  date,  associated  with  the 
outstanding  principal  or  notional  principal 
amount  as  specified  by  contract  or 
agreement. 

(2)  Remaining  maturity  and  repricing  date 
for  mortgage  derivative  products,  (i)  For 


mortgage  derivative  products,  other  than  for 
high-risk  mortgage  securities,  the  current 
expected  average  life  must  be  used  instead  of 
the  remaining  time  before  maturity  or  the 
next  actual  or  potential  repricing  date.  For 
high-risk  mortgage  securities,  a  bank's  own 
estimate  of  the  change  in  market  value  under 
the  specified  interest  rate  scenario  is  to  be 
used.  However,  if  this  information  is  not 
available  from  the  bank,  the  OCC  will 
determine  the  appropriate  treatment  for 
maturity  and  repricing. 

(ii)  The  current  expected  average  life  of  a 
mortgage  derivative  product  is  to  be 
determined  by  the  management  of  the  bank. 
All  underlying  assumptions,  such  as 
prepayment  assumptions,  used  in 
determining  the  current  expected  average  life 
of  these  instruments  must  be  reasonable  and 
will  be  subject  to  CXX  review. 

(3)  Remaining  maturity  and  repricing  date 
for  nonmaturity  deposits.  Notwithstanding 
paragraph  (b)(1)  of  this  section,  the  remaining 
maturity  and  repricing  date  for  nonmaturity 
deposits  is  determined  by  the  management  of 
the  bank  based  on  its  own  assumptions  and 
experience,  subject  to  the  following 
conditions: 

(i)  The  remaining  maturity  and  repricing 
date  for  DDAs  and  MMDAs  may  not  exceed 
3  years,  with  a  maximum  of  40%  of  these 
balances  in  the  "greater  than  1  year  but  less 
than  or  equal  to  3  years"  time  Iwhd; 

(ii)  The  remaining  maturity  and  repricing 
date  for  savings  and  NOW  account  balances 
may  not  exceed  5  years,  with  a  maximum  of 
40%  of  the  total  of  these  balances  in  the 
"greater  than  3  years  but  less  than  or  equal 
to  5  years"  time  band:  and 

(iii)  All  assumptions  used  by  the  bank  in 
determining  the  remaining  maturity  and 
repricing  date  for  nonmaturity  deposits  must 
be  reasonable  and  are  subject  to  review  by 
the  OCC. 

Section  7.  Risk  Weights 

The  risk  weights  estimate  the  sensitivity  of 
the  present  value  of  each  asset,  liability,  and 
off-balance  sheet  item  within  each  balance 
sheet  category  and  time  band  under  a  rising 
and  falling  interest  rate  scenario.  These  risk 
weights  are  provided  in  Table  1.  The  risk- 
weighted  positions  for  all  assets,  liabilities, 
and  off-balance  sheet  items  must  be 
calculated  by  multiplying  all  assets, 
liabilities,  and  off-balance  sheet  items  as 
specified  according  to  balance  sheet  category 
and  time  band,  by  the  conesponding  risk 
weight  as  illustrated  in  Table  2  (rising 
interest  rate  scenario)  and  Table  3  (falling 
interest  rate  scenario). 
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Risk  Weights 


Table  1 


^ 


Scentrio  1 


Scenario  2 


Amortizing  Instruments 

200  Basis  Point  Rise 

200  Basis  Point  Decline 

*/•  Change  in 

*/•  Change  in 

Present  Value 

Present  Value 

Timeband 

(Risl(  Weights) 

(Risk  Weights) 

0-3  months 

-0.10% 

0.10% 

3-12  months 

-0.50% 

0.60% 

1-3  Years 

-1.60% 

1.70% 

3-5  Years 

-3.00% 

3.10% 

5-10  Years 

-5.30% 

3.40% 

10-20  Years 

-8.80% 

5.90% 

Over  20  Years 

-9.20% 

3.60% 

All  Other  Instruments 

a 

0-3  months 

-0.25% 

0.25% 

3-12  months 

-1.2C% 

1.20% 

1-3  Years 

-3.5C% 

3.70% 

3-5  Years 

-6.4e% 

7.00% 

5-10  Years 

-10.20% 

11.70% 

10-20  Years 

-14.90% 

19.00% 

Over  20  Years 

-17.60% 

2460% 

Liabilities 


•{ 


0-3  months 
3-12  months 
1-3  Years 
3-5  Years 
5-10  Years 
10-20  Years 
Over  20  Years 


0.25% 

120% 

3.70% 

6.90% 

11.60% 

18.70% 

24.00% 


Zero  or  Low  Coupon  Securities 


-0.25% 

-1.20% 

-3.90% 

-7.50% 

-13.50% 

-24.50% 

-36.00% 


0-3  months 

-0.25% 

025% 

3-12  months 

-\2(y/o 

120% 

1-3  Years 

-370% 

3  90% 

3-5  Years 

-7.40»/a 

8.00% 

5-10  Years 

-13.30% 

15  60% 

10-20  Years 

.-24.90»/i 

33.50% 

Over  20  Years 

-38.00"/! 

_ 

61.90% 

I 
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Interest  Rate  Risk  Worksheet  (200  Basis  Point  Rising  Rate  Scenario) 
DRAFT  Table  2 

REPORTING  WSTrrunON:  Sample  Bank  !>«««:  1 2/3 1  ^2 

STbousiflds 


I  INreHEST-SENSinVE  ASSETS 

I.  ARMi.FRM^HM(-tedndMiunia. 
(■)U^lD3aoaih( 
(b)3wl3aHMha 

(c)  I  to  3  yon 

(d)  3  to  S  ycai 
(c)5tBlOran 
(OIOIo]Oy<Bi 

d)  Oiwa  thn  20  yon 

3.  Zoo  or  low  on^ian  Montici 

(b)3lo12BcMlK 
(c)lto3]rc« 
(d)  3  to  3  jtm* 
(t)Jk)IOy<n 
(OlOtoMyon 
(l)  OieMa  dan  20  ytai 
3l  •AJlodMi'tecisitia.kan.Andins 
(•)l*lo3 
(b) 3 10  12 
(c)lto3ycn 
(d)3toS)«n 
(c)5lDlO)an 
(I)  lOioJOjnai 
d)  OnMs  dan  20  yon 

4.  HdMufc  aongige  Montia 

(t)  Sdf-Rpamni 
(b)  Rjjk  vnchun* 

5.  Total  hscroi-Scnsi-jw  Aoeli 

E  AU.  OTHER  ASSETS 
m.  TOTAL  ASSETS 


IV.  INTEJlESTSENSmVE UABIUTIES 

I.  Non-aBiaitjr  dcpouti,  time  dcpouu  aid  *lll 

(a)ll^ls3aoMhi 

(b)3lol2Bonlhi 

(c)  1  to  3  yon 

(d)3toSy«n 

(c)SlolOy«n 

(1)10 10  20  yon 

(l)  Oiata  liaD  20  yon 
Z  Total  taa«i-S«mtnt  UobtlitMt 

V.  NONIKTEREST-SENSrnVELIABIUIIES 
VI  TOTAL  UABIUTIES 
VaEQUTYCAPTTAL 

Vm  OFF-BALANCE-SHEET  POSmONS 
1.  BMim  ivc  oonDidi 

(t)  U^  to  3  aoMhi 

(b)3tol2Baalta 

(e)lto3y>i 

(d|)3lDSywi 

(OStolOyon 

(f)IOto20ytn 

(l)  OrMcr  thai  20  y«ai 
X  ttinpnii  nd  otSs  BMituEii  eonmeti 

(<)  U^  to  3  nonth* 

M3tol2aoBhi 

(c)lto3jnn 

MStolOycn 
(QlOtoVyvn 
(l)OrMsdaB20ycn 
1  Toltf  Ca^Bdn»ShMI  POirtiani 


Item 


(M 

ffil 

m 

(D1 

TOTAL 

Rkk 

RkkW«<|Mtd 
PmMo* 

Total  RUi 

(Alifflt 

•> 

ISJOO 

-010% 

aa 

14.990 

-OSOH 

(1251 

S4.0S0 

-I60S 

<16S1 

14.166 

-300% 

a\is\ 

S6.S20 

.130H 

msn 

16.454 

4WH 

OMn 

SI  0.430 

-920M 

(19601 

tl.OOO 

-0  2SH 

(131 

11.000 

-120H 

(1121 

tiooo 

-3T0H 

(imj 

10 

.740H 

« 

to 

-13.30H 

to 

to 

.24.90S 

iO 

to 

-3100% 

10 

126.672 

-02iS 

(1671 

S2(.432 

.1.30H 

(13411 

131.136 

■3MK 

aijom 

tl9.72« 

-640H 

SI  0.964 

-10201* 

(11.0711 

n.«37 

-1490% 

(11J171 

S9.462 

-ireoH 

(1I.66S1 

S2.000 

1160 

SI. 000 

■3I0OH 

(i3Kn 

sm.ooo 

(W.isen 

(19.1901 

Slt6.000 

0.23S 

tst 

r4Jt2 

12CT4 

1193 

S51.32I 

3.70H 

11199 

S17.090 

690H 

11.179 

IM 

iieoH 

17 

to 

1I70H 

10 

to 

2400H 

to 

St6&l40 

14.031 

SI60 

S167.000 

1                               KOSt 

14.031 

|I?.W1 

;-"- 

14.000 

-0.25S 

(1101 

ino 

.120H 

(161 

(14.0501 

.330H 

1142 

(14901 

■6.40K 

129 

to 

-1O20H 

» 

to 

-1490H 

» 

to 

.1760S 

10 

.OlOH 

(111 

to 

JIJOH 

10 

(11.0001 

.160H 

116 

to 

JOOH 

» 

to 

-S30H 

» 

10 

-IMH 

to 

10 

«20K 

to 

to 

1170 

llTDl 

NdKiifcWt^ladPaMioB 
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Section  8.  Cokuhtion  of  Excess  Measured 
Exposure 

(a)  Calculation  of  net  risk-weigfOed 
Dosition.  The  net  ri«k-weight«d  position  imnt 
be  calculatwl  for  both  the  riling  interest  rate 
scenario  and  the  Calling  interest  rale  scenaria 
The  net  risli-weighted  position  for  the  rising 
interest  rate  scenario  is  calculated  by 
summing  the  risk-«reighted  positions  for  all 
assets,  liabilities,  and  off-balance  sheet  items, 
as  derived  in  Table  2  of  this  appendix  B.  The 
net  risk- weighted  position  for  the  foiling 
interest  rate  scenario  is  calculated  by 
summing  the  risk-weighted  positions  for  all 
assets,  liabilities,  and  off-balance  sheet  items, 
as  derived  in  Table  3  of  this  appendix  B.  In 
mathematical  terms  the  calculation  for  the 
net  ridi-weighted  position  is  (Assets  x  Risk 
Weights)  -f  (Liabilities  x  Risk  Weights)  ♦  (Off- 
Balance-sheet  Positions  x  Risk  Weight)  >  Net 
Risk-Weighted  Position.9 

(b)  Calculation  of  measured  exposure  to 
laterest  rates.  The  bank's  net  risk-weighted 
positions  under  the  rising  Interest  rate 
scenario  and  the  felling  interest  rate  scenario 
represent  the  bank's  measured  exposures  to 
interest  rate  risk.  If  the  bank's  net  risk- 
weighed  position  is  positive  under  both  of 
the  interest  rate  scenarios,  then  the  bank's 
measured  exposure  is  set  to  zero.  If  the 
bank's  net  risk-weighted  position  is  itegative 
under  one  or  both  of  the  interest  rate 
scenarios,  then  the  bank's  measured  exposure 
is  equal  to  the  larger  decline  in  the  net 
economic  value  of  the  bank  under  the  two 
Interest  rale  acenarios. 

(c)  Calcuhtitm  of  excess  measured 
exposure.  The  bank's  excess  masurured 
exposure  is  the  positive  difference  of  the 
absolute  dollar  amount  of  the  measured 
exposure  minus  the  dollar  amount  of  the 
supervisory  threshold.  In  mathematical  terms 
the  calculation  for  a  bank's  excess  measured 
exposure  is  Measured  Exposure— (Total 
Assets  X  i>i ).  If  the  amount  of  the 
supervisory  threshold  is  greater  than  the 
measured  exposure,  then  the  excess 
measured  exposure  is  aero. 

Section  9.  bttemal  Measure 

The  OOC  may  permit  or  require  a  bank  to 
use  an  internal  meastire  developed  or 
acquired  by  the  bank  to  determine  its 
measured  exposure  instead  of  the 
superviaary  measure  yriten  the  (XX  deems 
that  such  internal  measure  is  acceptable. 

(a)  Acceptable  internal  measure.  Factora 
that  the  OOC  will  consider  in  determining 
whether  to  permit  a  bank  to  use  an  internal 
measure  include: 

(1)  Whether  the  assiunptions  and  stiuctiire 
of  the  supervisory  measure  accurately  reflect 
the  bank's  assets,  liabilities,  and  off-balance 
sheet  posttkms.  and  whether  the  internal 
measure  provides  a  more  precise 
measurement  of  the  changes  in  the  net 
economic  value  of  the  bank  than  the 
supervisory  measure; 

(2)  Whether  the  internal  measure  makes 
use  of  generally  accepted  techniques  in 
estimating  measured  exposure: 

(3)  Whether  the  internal  measure  is 
appropriate  to  the  nature  and  scope  of  the 
activities  of  the  bank;  and 

(4)  Whether  the  internal  measure  provides 
an  adequate  indication  of  the  exposure  of  the 


institution  to  interest  rate  risk  in  all  material 
respects. 

(b)  Required  use  of  internal  measure.  The 
OOC  may  require  a  bank  for  the  purposes  of 
compliance  with  the  recuirements  of  this 
appendix  B  to  use  ar  existing  internal 
measure  where  the  CXX  determines  that 

(1)  The  supervisory  measure  does  not 
adequately  characterize  the  Interest  rate  risk 
of  the  bank's  positions;  and 

(2)  The  use  of  the  mpervisory  measure 
would  materially  misrepresent  the  bank's 
actual  interest  rate  rsk  exposure. 

(c)  Interest  Rate  Scenario.  Where  a  bank  is 
either  permitted  or  I'jquired  to  use  an 
internal  roeasiira,  th?  internal  measure  must 
incorporate  the  same  interest  rate  scenarios 
used  by  the  supervisory  measure  as  specified 
in  section  3  in  this  eppeodix  B. 

Section  10.  bnplemtntat'on 

The  requirements  of  this  appendix  B  are 
applicable  to  all  national  banks  after 
December  31, 1994. 

ALTERNATIVE  TWO  (RISK  AS8£S8MBir 
APPROACH)  FOR  TART  I  WSIC  BASED 
CAPITAL  QUBEUNES 

4.  In  S  3.10,  paragraph  (d)  is  amended 
by  removing  tbe  pfarass  "interest  rate 
risk.";  paragraphs  (e).  i  f).  (g).  (b).  and  (i) 
are  redesignated  is  pajagrapba  as  (0,  (g), 
(h).  (i).  and  (j).  rerpecti  veiy;  and  new 
paiagrapb  (e)  is  added  to  road  as 
follows: 


f3.10    AppNcabRlfy. 
•        •        •        «         • 

(e)  A  bank  with  significant  interest 
rate  risk  exposure; 

Tbis  signature  pege  relates  to  tbe  Joint 
Notice  of  Proposc^d  Rulemaking  titled 
Risk-Based  Capital  Standards:  Interest 
Rate  Risk.  Office  of  tbe  Comptroller  of 
tbe  Cunency,  Dej^artnymt  of  tbe 
Treasury,  Docket  Nxmiler  93-11. 
Office  of  the  ComptttUar  iif  the  Cuireacy. 

Dated:  September  2. 19C3. 
Eageas  A.  Ladwig. 
Comptroller  of  the  Currency. 

FEDERAL  RESERVE  SYSTEM 

Authority  and  Issuanoc 

For  tbe  reasons  set  out  in  tbe  joint 
preamble,  part  206  of  cl  apter  n  of  title 
12  of  tbe  Code  of  "eden  1  Regulations  is 
proposed  to  be  anjende<l  as  set  fortb 
below. 

PART  208-4yiEMBERSl1IP  OF  STATE 
BANKING  INSTmmOf  S  IN  THE 
FEDERAL  RESEF  VE  SYSTEM 

1.  Tbe  autborit)'  citati  }n  for  part  208 
continues  to  read  as  foil  3ws: 

Authority:  12  US  C.  36,  M8U).  248(c). 
321-338,  461,  481-4  86,  60" ,  611. 1814. 
1823(j).  3105,  3310.  3331-3  3S1.  and  3906- 
3909;  15  US.C.  78b.  781(b)  781(g).  781(i). 
78o-4(c)(5).  78q,  78Q-1,  an!  78w. 


ALTERNATIVE  ONE  (MINMUM 
CAPITAL  STANDARD  APPROACH) 
FOR  APPENDIX  A  TO  PART  206— 
CAPITAL  ADEQUACY  QUIOELINES 
FOR  STATE  MEMBER  BANKS:  RISK- 
BASED  MEASURE 

2.  Section  ID  of  appendix  A  to  part 
208  is  amended  by  revising  the  first 
undesignated  paragraph  of  paragraph  A. 
and  by  adding  new  paragraph  F.  to  read 
as  follows: 

Appendhc  A  to  Part  208— Capital 
Adequaqr  GuidattnM  for  Stata  Mamber 
Banks:  RIak  Daaad  Meaaura 


BL*  •  • 

A.  •  •  • 

Assets  and  credit-equivalent  amounts  of  off- 
balance-sheet  items  of  state  member  banks 
are  assigned  to  one  of  severe  I  broad  risk 
categories,  according  to  the  obligar,  or.  if 
relevant,  the  guarantor  or  the  nature  of  the 
collateral.  The  aggregate  dollar  value  of  tbe 
amount  in  each  category  is  then  multiplied 
by  tbe  risk  vreight  associated  with  that 
category.  In  addition,  a  credit  equivalent 
amount  of  each  bank's  excess  measured 
exposure  to  interest  rate  risk  is  calculated. 
The  wei^Med  vahies  from  each  of  tbe  risk 
cate^gories  and  the  credit  eouivalent  amount 
for  interest  rate  risk  are  added  together,  and 
this  sum  is  the  bank's  total  weighted-risk 
assets  that  comprise  the  denondnator  of  the 
risk-based  capital  ratio.  Attachment  I 
provides  a  sample  calculation. 

P.  Interest  Rate  Risk 

Credit  equivalent  amounts  far  interest  rate 
risk  are  calculated  by  multiplying  a  bank's 
excess  measured  exposure  to  interest  rate  risk 
by  12.5. 

1.  Defiaitioiu 

(i)  Excess  measured  exposure  means  the 
dollar  amount  of  measured  enxMore  to 
interest  rate  risk  in  excess  of  toe  supe 
threshold. 

(ii)  Measured  exposure  means  the 
estimated  dollar  decline  in  the  net  economic 
vahie  of  the  bank  under  the  specified  intoest 
rate  scenario,  as  determined  pursuant  to 
either  a  supervisory  measure  or.  where  the 
Board  deems  appropriate,  the  bank's  internal 
measure  of  interest  rate  exposure.  When  the 
supervisory  measure  is  used  to  calculate  the 
bank's  measured  exposure  pursuant  to 
paragraph  (2)(i).  a  bank's  measured  exposure 
is  derived  by  calculating  the  bank's  net  risk- 
weigbted  position,  as  described  in  part  I.A. 
of  attachment  vm. 

(iii)  Net  economic  value  of  a  bank  means 
the  net  present  value  of  its  assets  minus  tbe 
net  present  value  of  its  liabilities  phis  the  net 
present  value  of  its  off-balance-sheet 
instruments. 

(iv)  Net  risk-¥mghted  position  means  the 
sum  of  all  risk-weighted  positions  of  a  bank's 
assets,  liabilities  and  off-balance-sbeet  items. 
Pot  purposes  of  the  supervisory  measure,  this 
number  represents  the  amount  by  which  the 
not  eoaoamk  value  of  tbe  bank  is  estimated 


I  supervisory 
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to  change  in  response  to  a  potential  change 
in  marliet  interest  rates  under  the  specified 
interest  rate  scenarios. 

(v)  Supervisory  threshold  means  the 
equivalent  of  1  percent  of  the  bank's  total 
assets. 

2.  Exemption  for  Banks  With  Low  Risk 

(i)  In  general.  Except  as  provided  in 
paragraph  2.(i),  a  state  member  bank's  excess 
measured  exptosure  shall  be  calculated 
pursuant  to  this  section  unless: 

a  The  total  notional  principal  amount  of 
the  bank's  off-balance-sheet  interest  rate 
contracts  is  less  than  10%  of  total  assets:  and 

b.  15  percent  of  the  sum  of  fixed-  and 
floating-rate  loans  and  securities  that  mature 
or  reprice  beyond  5  years  is  less  than  30 
percent  of  total  capital; 

(ii)  Discretion  of  the  Board.  The  Board  may 
require  the  calculation  of  a  bank's  excess 
measured  ex[x>sure  if  the  Board  determines 
that  such  calculation  is  necessary  to  assess 
the  capital  adequacy  of  the  bank. 

3.  Measured  Exposure 

(i)  Supervisory  measure.  Except  as 
provided  in  paragraph  3.(ii).  a  bank's 
measured  exposure  to  interest  rate  risk  shall 
be  calculated  pursuant  to  the  supervisory 
measure  set  forth  in  attachment  VIII  to  this 
appendix. 

(ii)  Use  of  Internal  Measure.  During  each 
examination,  or  at  the  request  of  A  bank,  the 
Board  will  examine  any  internal  measure  of 
interest  rate  risk.  If  the  bank's  internal 
measure  is  acceptable  to  the  Board  in  its  sole 
discretion,  then  the  bank's  measure  may  be 


used  in  place  of  the  supervisory  model  in 
determining  the  bank's  excess  measured 
exposure. 

(iii)  Acceptable  interrtal  measure.  In 
determining  whether  a  bank's  internal 
measure  of  exposure  to  interest  rate  risk  is 
acceptable,  the  Board  will  consider: 

a.  Whether  the  assumptions  and  structure 
of  the  supervisory  measure  accurately  reflect 
the  bank's  assets,  liabilities,  and  off-balance- 
sheet  positions,  and  whether  the  internal 
measure  provides  a  more  precise 
measurement  of  the  change  in  economic 
value  of  the  bank: 

b.  Whether  the  internal  measure  makes  use 
of  generally  accepted  techniques  in 
estimating  measured  exp)osure; 

c.  Whether  the  internal  measure  is 
appropriate  to  the  nature  and  scope  of  the 
bank's  activities:  and 

d.  Whether  the  internal  measure  provides 
an  adequate  indication  of  the  exposure  of  the 
bank  to  interest  rate  risk  in  all  material 
respects. 

(iv)  Bequirement  to  use  internal  measure. 
The  Board  may  require  that  a  bank  use  its 
existing  internal  measure  for  the  purpwses  of 
this  section  if  the  Board  determines  that  the 
internal  measure  represents  the  bank's 
positions  more  accurately  than  the 
supervisory  model. 

(v)  Interest  rate  scenario.  Measured 
exposure  will  be  estimated  for  a  specified 
change  in  the  level  of  market  interest  rates, 
as  provided  in  attachment  VIII.  This  change 
will  be  a  uniform  increase  of  2  percentage 
p)oints  (200  basis  points)  in  market  interest 
rates  at  all  maturities. 


To  compute  the  bank's  risk-weighted  assets — 

1.  Compute  the  credit-equivalent  amount  of  each  off-balance-sheet  (OBS)  item. 


Credit  OBS 


3.  Attachment  I  to  Appendix  A  to  part 
208  is  revised  as  follows: 

Attachment  I— Sample  Calculation  of 
Risk-Based  Capital  Ratio  for  State 
Mem  t)er  Banks 

Example  of  a  bank  with  $6,000  in  total 
capital  and  the  following  assets  and  off- 
balance-sheet  items. 

Balance  sheet  assets: 

Cash  S5.000 

U.S.  Treasuries 20.000 

Balances  at  domestic  banks  ..  5.000 
Loans  secured  by  first  liens 
on  1-  to  4-  family  residen- 
tial properties  5.000 

Loans  to  private  corporations  65.000 

Total  Balance-Sheet  Assets  ...  100,000 

Off-balance-sheet  items: 

Standby  letters  of  credit 
(SLCs)  backing  general-ob- 
ligation debt  issues  of  U.S. 
municipalities  (COs)  10.000 

Long-term  legally  binding 
commitments  to  private 
corporations  20.000 

Total        Off-Balance-Sheet 

Items  30.000 

Interest  Rate  Risk  (IRR): 
Excess  measured  exposure  to 

IRR 2.000 

This  bank's  total  capital  to  total  assets 
(leverage)  ratio  would  be:  (56.000/ 
$100.0001=6.00% 


Item 


SLCs  backing  munidpal  GOs  

Long-term  commrtments  to  private  corporations 

2.  Compute  the  credit-equivalent  amount  of  excess  measured  exposure  to  IRR. 

Credit 
Excess  measured  exposure 
S2.000 _ :;.... 


Face  value 

$10,000 
$20,000 


Conversion 
(actor 

1.00 
0.50 


Conversion 
(actor 


12.5 


Equivalent 
anfKXjnt 

$10,000 
$10,000 


Equivalent 
anrxMjnt 

$25,000 


3.  Multiply  each  balance-sheet  asset  and  the  credit  equivalent  amount  of  each  OBS  item  and  excess  measured  exposure  to  IRR 
by  the  appropriate  risk  weight. 


Credit 


item 

0%  category: 

Cash 

U.S.  Treasuries 

20%  category; 

Balances  at  domestic  banks 

Credit-equivalent  amounts  of  SLCs  ticking  GOs  o(  U  S.  munic^ities 

50%  category: 
Loans  secured  t>y  first  liens  on  1-  to  4-family  residential  properties 


Face  value 

Conversion 
(actor 

Equivalent 
amount 

S5.000 
20.000 
25.000      • 

0 

0 

5.000 
10.000 

15,000      • 

0.20 

- 

3.000 

5.000      • 

0.50 

m 

2,500 
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Credi 


100%  category:    - 

Loans  to  private  corporatkxts 

Credit-equivaiefTt  amounts  oi  tong-term  oommitments  to  private  corporaions 

Credit-equivatent  amount  of  excess  measured  exposwe  to  tnR  


Face  value 


65.000 
10.000 
25.000 


Cortversion 
factor 


Equivatent 
amount 


100.000     • 


1.00 


100.000 


Total  Risk-Weighted  Assets  

This  bank's  ratio  of  total  capital  to  weighted-risk  assets  (risk-b)sed  capital  ratio)  would  be:  (6,000/$105,S00)=5.69%. 


105.500 


Alternative  Twro  (Risk  Assessment 
Approach)  for  Appendix  A  to  Part 
208— Capital  Adequacy  Guidelines  For 
State  Menit>er  Banks:  Risk-Based 
Measure 

4.  The  sixth  undesignated  paragraph 
of  section  I  of  ap(>endix  A  to  part  208 
is  amended  by  adding  the  words  "and 
interest  rate  risk,  considering  the  bank's 
measured  excess  exposure  to  interest 
rate  risk  (as  determined  pursuant  to 
attadiment  VIII)  and  other  relevant 
factors"  to  the  end  of  the  first  sentence. 

2.  Appendix  A  to  f>art  208  is  amended 
by  adding  Attachment  VIII  as  follows: 

Attactiment  VIII— Regulation  H.  Appendix  A 

Measurement  of  Interest  Rate  Risk  for  State 
Member  Banks 

I.  Supervisory  Measure 


A.  Measured  Exposure  to  Interest  Rates 

A  bank's  measured  exposure  to  interest 
rate  risk  is  derived  by  caJi-ulating  the  bank's 
net  risk-weighted  positior  under  two  interest 
rate  scenarios,  a  rise  in  in'erest  rates  and  a 
fell  in  interest  rates.  If  the  bank's  net  risk- 
weighted  position  is  positive  under  both 
scenarios,  then  the  bank's  measured  exposure 
Mfould  be  equal  to  zero.  If  the  bank's  net  risk- 
weighted  position  s  negative  under  one  or 
both  of  the  scenarios,  then  the  bank's 
measured  exposure  would  be  equal  to  the 
larger  decline  in  the  net  economic  value  of 
the  bank  under  tlie  two  scenarios. 

B.  Calculation  of  Net  Risk-Weighted  Position 

A  bank's  net  risk-weighted  position  is 
calculated  by  multiplyir)^.  its  assets, 
liabilities,  and  ofT-balancD-sheet  positions  by 
the  appropriate  risi;  weight  for  each  scenario. 
The  sum  of  the  weighted  values  represents 
the  net  risk-weiglXMi  pocition  or  the  dollar 
amount  by  which  tbe  l>aiik's  net  economic 
value  is  estimated  to  change  in  response  to 
each  scenario. 


The  calculation  is:  (Assets  Risk  Weights)  - 
(Liabilities  Risk  Weights)  -f  (Off-Balanca- 
Sheet  Positions  Risk  Weight)  =  Net  Risk 
Weighted  Position.  The  resulting  number  is 
expressed  as  a  percent  of  total  assets  and  is 
the  primary  quantitative  measure  that  would 
tie  used  to  evaluate  a  bank's  measured 
exposure  to  IRR. 

1.  Risk  Weights.  For  use  in  supervisory 
calculation  of  a  bank's  interest  rate  risk, 
reported  asset,  liability  and  ofT-i>alance-«heel 
positioiM  will  be  multiplied  by 
corresponding  risk  weights.  The  risk-weights 
estimate  the  sensitivity  of  the  present  value 
of  each  position  to  the  specified  interest  rale 
scenario.  The  supervisory  risk  weights  apply 
general  assumptions  regarding  coupon  rates 
and  other  characteristics  of  the  underlying 
assets,  liabilities,  and  off-balance-sheet 
instruments.  Table  1  shows  the  risk  weights 
developed  for  a  200  basis  point  parallel  rise 
and  foil  in  interest  rates. 
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Risk  Weights 


Table  1 


Amortizing  Instruments 


Scenario  1 
200  Basis  Point  Rise 


Scenario! 
200  Basis  Point  Decline 


%  Change  in 

%  Change  in 

Present  Value 

Present  Value 

Timeband 

(Risk  Weiehts) 

(Risk  Weiehts) 

0-3  months 

-0.10% 

0.10% 

3-12  months 

-0.50% 

0.60% 

1-3  Years 

-1.60% 

1.70% 

3-5  Years 

-3.00% 

3.10% 

5-10  Years 

-5.30% 

3.40% 

10-20  Years 

-8.80% 

5.90% 

Over  20  Years 

-920% 

3.60% 

All  Other  Instruments 

0-3  months 

-0.25% 

0.25% 

3-12mondis 

-1.20% 

1.20% 

1-3  Years 

-3.50% 

3.70% 

3-5  Years 

-6.40% 

7.00% 

5-10  Years 

-10.20% 

11.70% 

10-20  Years 

-14.90% 

19.00% 

Over  20  Years 

-17.60% 

24.60% 

Liabilities 


0-3  months 

0.25% 

-025% 

3-12  months 

120% 

-120% 

1-3  Years 

3.70% 

-3.90% 

3-5  Years 

6.90% 

-7.50% 

5-10  Years 

11.60% 

-13.50% 

10-20  Years 

18.70% 

-24.50% 

Over  20  Years 

24.00% 

-36.00% 

Zero  or  Low  Coupon  Securities 

0-3  months 

-025% 

025% 

3-12  mondis 

-120% 

120% 

1-3  Years 

-3.70% 

3.90% 

3-5  Years 

-7.40% 

8.00% 

5-10  Years 

.13.30% 

15.60% 

10-20  Years 

-24.90% 

33.50% 

Over  20  Years 

-38.00% 

61.90% 
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2.  Reported  Assets,  Liabilities,  and  Off- 
Balance-Sheet  Positions.  Assets,  liabilities, 
and  off-balance-sheet  positions  will  be 
reported  within  the  appropriate  category  and 
time  band  based  on  their  remaining  maturity, 
next  repricing,  average  life,  or  other  means  as 
directed  below. 

C  Summary  of  Asset,  Liability,  and  Off- 
Balance-Sheet  Categories 

1.  Adjustable-Fate  Assets.  Adjustable-rate 
mortgage  loans  and  adjustable-rate  mortgage 
securities. 

2.  Amortizing  Fixed-rate  Loans  and 
Securities.  FixwI-rate  mortgage  securities, 
and  asset-backed  securities;  Hxed-rate 
mortgage  loans,  consumer  loans  and  other 
instruments  that  involve  scheduled  periodic 
amortization  of  principal. 

3.  Zero-  or  Low-Coupon  Assets.  Securities 
with  either  no  periodic  interest  payments  or 
stated  coupons  of  2  percent  or  lower. 

4.  Trading  Account  Items.  Trading  account 
assets  and  related  off-balance-sheet  positions. 

5.  High-risk  Mortgage  Security.  Mortgage 
derivative  products  that,  at  the  time  of 
purchase  or  at  any  subsequent  time,  that: 

(a)  Have  an  expected  weighted  average  life 
greater  than  10.0  years;  or 

(b)  Have  an  expected  weighted  average  life 
that: 

(i)  Extends  by  more  than  4.0  years, 
assuming  an  immediate  and  sustained 
parallel  shift  in  the  yield  curve  of  plus  300 
basis  f>oints;  or 

(ii)  Shortens  by  more  than  6.0  years, 
assuming  an  immediate  and  sustained 
parallel  shift  in  the  yield  curve  of  minus  300 
basis  points;  or 

(c)  Has  ■  change  in  price  of  greater  than  17 
percent,  assuming  an  immediate  sustained 
shift  in  the  yield  curve  of  plus  or  minus  300 
basis  points. 

6.  All  Other  Assets.  AH  other  interest- 
sensitive  instruments,  which  are  assumed  to 
involve  scheduled  periodic  payments  of 
interest  and  the  payment  of  principal  at 
maturity. 


7.  Liabilities.  Ail  deposits  and  all  non- 
deposit  liabilities  whose  values  are  sensitive 
to  movements  in  interest  rates. 

8.  OffBolance-Sheet  'terns.  (1)  Interest  rate 
contracts,  including  swaps,  forwards, 
options,  and  futures;  (2]  mortgage  related 
fixed-rate  commitments  and  other  off- 
balance-sheet  derivative  instruments  whose 
value  depends  on  the  value  of  an  underlying 
asset  or  index  with  amortizing 
characteristics. 

D.  Summary  of  Time  Intervals  for  Maturity 
and  Bepricing 

Assets,  liabilities  and  off-balance-sheet 
items  are  assigned  (in  part  or  in  total)  to  one 
of  seven  maturity  ranges: 

•  Up  to  3  Months, 

•  3  to  12  Months, 

•  1  to  3  Years, 

•  3  to  5  Years, 

•  5  to  10  Years. 

•  10  to  20  Years, 

•  Greater  than  20  years. 

E.  Summary  of  Maturity  and  Repricing 

1.  Maturity  and  Reprcing — In  General. 
Except  for  mortgage  deiivative  products  and 
nonmaturity  deposits,  t  le  remaining  maturity 
of  an  asset,  liability,  or  :>ff-balance-sheet  item 
is  determined  by  the  re  naining  time  before 
maturity,  or  next  actual  or  potential  repricing 
date,  associated  with  the  outstanding 
principal  or  notional  bs  lances  as  specified  by 
contract  or  agreement. 

2.  Maturity  and  Repn  cing  for  Mortgage 
Derivative  Products — (a   Use  of  Expected 
Average  Life.  Maturity  ( rid  repricing  for 
mortgage  derivative  pre  ducts  other  than 
high-risk  mortgage  secvrities  will  be  defmed 
as  their  current  expecte    average  life  as 
determined  by  bank  met  agement.z  Maturity 


'  All  underlying  assump  ion«  used  in  calculating 
the  average  life  of  these  Im  t-umenta  must  be 
reasonable  and  availabia  fci  examiner  review.  For 
example,  if  an  institution'!  i'.>repayment 
assumptions  differ  significmljr  from  tb«  median 
prepayment  assumptions  c  f  levera)  major  dealers  as 


J 


and  repricing  of  "high-risk"  mortgage 
derivative  products  may  be  estimated  by 
bank  management.  Otherwise,  maturity  and 
repricing  of  such  products  will  be  assumed 
to  be  in  the  "Greater  Than  20  Years"  time 
band. 

(b)  Mortgage  Derivative  Products  Defmed. 
Mortgage  derivative  products  are  defined  as 
interest -only  and  principal-only  stripped 
mortgage-backed  securities  (lOs  and  POs), 
tranches  or  collateralized  mortgage 
obligations  (CMOs)  and  real  estate  mortgage 
investment  conduits  (REMICs).  CMO  and 
REMIC  residual  securities  and  other 
instruments  having  the  same  characteristics 
as  these  securities. 

3.  Maturity  and  Repricing  for  Nonmaturity 
Deposits— i^]  Management  determination  of 
repricing  and  maturity.  Repricing  and 
maturity  for  nonmaturity  depiosits  is 
determined  by  bank  management  based  on  its 
own  assumptions  and  experience,  subject  to 
the  following  constraints: 

(i)  Repricing  and  maturity  for  DDAs  and 
MMDAs  may  not  exceed  three  years,  with  a 
maximum  of  40%  of  these  balances  in  the 
"1-3  year"  time  band;  and 

(ii)  Repricing  and  ntaturity  for  savings  and 
NOW  account  balances  may  not  exceea  five 
years,  with  a  maximum  of  40%  of  the  total 
of  these  balances  in  the  "3-5  year"  time 
band. 

(b)  Nonmaturity  deposits.  Nonmaturity 
deposits  are  defined  as  demand  deposit 
accounts  (DDAs),  money  market  deposit 
accounts  (MMDAs).  savings  accounts,  and 
negotiable  order  of  withdrawal  accounts 
(NOWs). 

F.  Example  of  the  Interest  Rate  Risk  Measure 

Table  2  is  an  interest  rate  risk  worksheet 
that  illustrates  the  method  of  which  a  bank's 
Net  Risk-Weighted  Position  is  calculated. 

BILLMO  COM  4«tO-3»-M:  Ul^^t-M;  •714-tl-M 


selected  by  examiners,  the  examiners  may  use  these 
median  prepayment  assumptions  In  determining 
the  appropriate  average  life  of  the  instrument. 


s 
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Interest  Rate  Risk  Worksheet  (200  Basis  Point  Rising  Rate  Scenario) 
DRAFT  Table  2 
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n.  Internal  Measure 

A  state  member  bank's  internal  measure  for 
interest  rate  risk  will  be  evaluated  and,  if  the 
measure  is  used  in  assessing  the  bank's 
measured  exposure,  calculated  according  to 
the  following  interest  rate  scenario: 


Maturity 

Scenario 
annual  hori- 
zon (basis 
points) 

0-3  Months 

3-12  Months 

1-3  Years „.., 

3-6  Years 

5-10  Years 

10-20  Years 

200 
200 
200 
200 
200 
200 

Over  20  Years 

200 

This  signature  page  relates  to  the  Joint 
Notice  of  Proposed  Rulemaking  title 
Risk-Based  Capital  Standards:  Interest 
Rate  Risk,  Office  of  the  Comptroller  of 
the  Currency,  Department  of  the 
Treasury.  Docket  Number  R-0802. 

By  Order  of  the  Board  of  Governors  of  the 
Federal  Reserve  System. 

Dated:  August  27, 1993. 
William  Wiles. 
Secretary  of  the  Board. 

FEDERAL  DEPOSIT  INSURANCE 
CORPORATION 

Authority  and  Issuance 

For  reasons  set  out  in  the  joint 
preamble,  part  325  of  chapter  QI  of  title 
12  of  the  Code  of  Federal  Regulations  is 
proposed  to  be  amended  as  set  forth 
below. 

PART  32S-CAPrrAL  MAINTENANCE 

1.  The  authority  citation  for  part  325 
continues  to  read  as  follows: 

Authority:  12  U.S.C  1815(a).  1815(b). 
1816, 1818(a),  1818(b),  1818(c),  1818(t). 
1819(Tenth).  1828(c).  1828(d).  1828(i). 
1828(n).  1828(o).  1831o,  3907.  3909:  Public 
I^w  102-233. 105  Stat.  1761. 1789. 1790  (12 
U.S.C  1831n  note);  Public  Law  102-242. 105 
Stat.  2236.  2386  (12  U.S.C  1828  note). 

ALTERNATIVE  ONE  (MINIMUM  CAPITAL 
STANDARD  APPROACH)  FOR  APPENDIX  A 
TO  SUBPART  A  OF  PART  325— THE 
STATEMENT  OF  POUCY  ON  RISK-BASED 
CAPITAL 

2.  Section  n  of  appendix  A  to  subpart 
A  of  part  325  is  amended  by  revising  the 
Hrst  undesignated  p>aragraph  under 
paragraph  A  and  by  adding  a  new 
paragraph  F.  to  read  as  follows: 

Appendix  A  to  Subpart  A  of  Part  325— 
Statement  of  Policy  on  Risk-Based  Capital 

A.  •  •  • 

Under  the  risk-based  capital  framework,  a 
bank's  balance  sheet  assets  and  credit 
equivalent  amounts  of  ofT-balance-sheet 
items  are  assigned  to  one  of  four  broad  risk 
categories  according  to  the  obligor  or.  if 


relevant,  the  guaranto"  or  the  nature  of  the 
collateral.  The  aggregc  te  dollar  amount  in 
each  category  is  then  multiplied  by  the  risk 
weight  assigned  to  thet  category,  in  addition, 
a  risk-weighted  asset  (mount  of  a  bank's 
excess  measured  expcsure  to  interest  rate  risk 
(as  determined  pursui  nt  to  paragraph  II.P.  of 
this  appendix)  is  caloilated.  The  resulting 
weighted  values  from  sach  of  the  four  risk 
weight  categories  and  the  risk-weighted  asset 
amount  for  interest  ra  e  risk  are  added 
together  and  this  sum  is  the  risk-weighted 
assets  total  that,  as  ad  asted,*  ^  comprises  the 
denominator  of  the  risk-based  capital  ratio. 

F.  Bisk  Weighted  Asset  Amount  for 
Excessive  Interest  Bat^Bisk  Exposure.  If  a 
l>ank  is  required  to  nu  intain  Additional 
capital  for  excessive  i:iterest  late  risk 
exposure,  as  determin;d  in  accordance  with 
appendix  C  to  subpart  A  of  pert  325,  the 
dollar  amount  of  this  ■- dditional  capital 
requirement  for  interert  rate  risk  should  be 
multiplied  by  12.5.  Tie  resulting  amount 
should  be  included  in  the  denominator  for 
risk-weighted  assets.  F  or  exan  pie,  if  the 
capital  required  for  ex  :essive  ;  nterest  rate 
risk  under  appendix  C  is  $100  000,  the 
amount  to  be  include<  in  risk-weighted 
assets  for  this  interest  rate  risk  exposure  will 
be  Sl.250,000.  Thus,  consisten'  with  the  8 
percent  minimum  tote  1  risk-based  capital 
ratio  that  l>anks  are  required  to  maintain 
under  this  risk-based  capital  policy 
statement,  if  SIOO.OOO  in  additonal  capital  is 
required  to  be  maintained  for  interest  rate 
risk  pursuant  to  apper  dix  C  this  amount  will 
equal  8  percent  of  the  S1,250,0IX)  additional 
amount  to  be  includes  in  risk-weighted 
assets. 

ALTERNATIVE  TWO  (RISK  ASSESSMENT 
APPROACH)  FOR  APPENDIX  l\  TO 
SUBPART  A  OF  PAR"  325-T)HE 
STATEMENT  OF  POL CY  ON  RISK-BASED 
CAPITAL 

3.  The  nfth  undeiignated  paragraph  of 
appendix  A  to  subpart  A  of  part  325  (the 
FDIC's  Statement  o'  Policy  on  Risk- 
Based  Capital)  is  revised  to  read  as 
follows:  I 

Appendix  A  to  Subpart  A  of  Part  32S— 
Statement  of  Policy  on  Risk-Based 
Capital 


The  risk-based  capital  ratio  focuses 
principally  on  broad  (^tegories  of  credit  risk; 
however,  the  ratio  da>s  not  take  account  of 
many  other  Actors  th  it  can  affec'  a  bank's 
financial  condition.  These  factors  include 
overall  interest  rate  risk  exposure;  liquidity, 
funding  and  market  risks;  the  quality  and 
level  of  earnings;  investment, Toan  portfolio, 
and  other  concentrations  of  credit  risk; 
certain  risks  arising  fiom  nontraditional 
activities;  the  quality  of  loans  and 
investments;  the  effectiveness  of  loan  and 
investment  policies;  End  management's 


"Any  «sse<  deducted  from  a  bank'.-;  capital 
accounts  when  computing  the  numer;tor  of  the 
risk-based  capital  ratio  will  also  be  excluded  from 
risk-weighted  assets  when  calculating  the 
deiMminator  for  the  ratio. 


overall  ability  to  monitor  and  control 
financial  and  operating  risks,  including  the 
risk  presented  by  concentrations  of  credit 
and  nontraditional  activities.  In  addition  to 
evaluating  capital  ratios,  an  overall 
assessment  of  capital  adequacy  must  take 
account  of  each  of  these  other  Actors, 
including,  in  particular,  the  level  and 
severity  of  problem  and  adversely  classified 
assets  as  well  as  a  bank's  excess  measured 
exposure  to  interest  rate  risk.  For  this  reason, 
the  final  supervisory  judgment  on  a  bank's 
capital  adequacy  may  differ  significantly 
from  the  conclusions  that  might  be  drawn 
solely  from  the  absolute  level  of  the  l>ank's 
risk-based  capital  ratio. 

4.  Subpart  A  of  part  325  is  revised  by 
adding  a  new  appendix  C  to  read  as 
follows: 

Appendix  C  to  Subpart  A  of  Part  325— 
Measurement  of  and  tfte  Assessment 
of  Capital  Requirements  for  Interest 
Rate  Risk 

This  appendix  sets  forth  a  system  for 
measuring  IRR  and  determining  if  additional 
capital  may  be  required  in  order  to  take 
adequate  account  of  a  bank's  interest  rate 
risk. 

LDefinituMM 

A.  £xcess  Measured  Exposure  means  the 
dollar  amount  of  measured  exposure  to 
interest  rate  risk  in  excess  of  the  supervisory 
threshold. 

B.  Measured  Exposure  means  the  estimated 
dollar  decline  in  the  net  economic  value  of 

a  bank  under  the  specified  interest  rate 
scenario(s)  as  determined  pursuant  to  either 
a  supervisory  measure  or,  where  the  FDIC 
deems  appropriate,  the  bank's  internal 
measure  of  interest  rate  risk  exposure.  When 
the  supervisory  measure  is  used  to  calculate 
the  bank's  measured  exposure  pursuant  to 
section  in  of  this  appendix,  a  bank's 
measured  exposure  is  derived  by  calculating 
the  bank's  net  risk-weighted  position. 

C  Net  Economic  Value  of  a  Bank  means 
the  net  present  value  of  its  assets  minus  the 
net  present  value  of  its  liabilities  plus  the  net 
present  value  of  its  off-balance-sheet 
instruments. 

D.  Net  Bisk-Weighted  Position  means  the 
sum  of  all  risk-weighted  values  of  the  bank's 
assets,  liabilities  and  off-balance-sheet 
positions.  For  purposes  of  the  supervisory 
measure,  this  number  represents  the  amount 
by  which  the  bank's  net  economic  value  is 
estimated  to  change  in  response  to  the 
interest  rate  scenario(s).  This  number  may  be 
expressed  as  •  percentage  of  total  assets  or  in 
dollar  amounts. 

E  Supervisory  Threshold  means  the 
equivalent  of  1  percent  of  the  bank's  total 
assets. 

n.  Applicability 

A.  Exemption  Test  for  Banks  with  Low  Bisk 

1.  General  Bale.  Except  as  provided  in 
paragraph  A. 2.  a  bank's  excess  measured 
exposure  will  be  calculated  pursuant  to  this 
appendix  unless: 

(a)  The  total  notional  principle  amount  of 
the  bank's  off-balance-sheet  interest  rate 


f 
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contracts  is  less  than  10  percent  of  total 
assets:  and 

(b|  1 5  percent  of  the  sum  of  fixed-  and 
floattn^rate  loans  and  securities  that  mature 
Of  reprice  beyond  S  years  is  less  than  30 
percent  of  total  capital. 

2.  Discretion  of  the  FDIC.  The  FDIC  may 
require  the  calculation  of  a  bank's  excess 
measured  exposure  if  the  FDiC  determines, 
based  on  an  overall  assessment  of  the  bank's 
financial  condition,  that  such  calculation  is 
necessary  to  assess  the  capital  adequacy  of 
the  bank. 

m.  Supervisory  Measure 

A.  Measured  Exposure  to  Interest  Fates 

A  bank's  measured  exposure  to  interest 
rate  risk  must  be  calculated  pursuant  to  the 


supervisory  measure  as  specified  in  section 
inc.  and  III.D.  of  this  appendix  Q 

B.  Calculation  of  Net  Risk-Weighted  Position 

A  bank's  net  risk-«veighted  position  is 
calculated  by  multiplying  its  assets, 
liabilities,  and  off-balance-sheet  positions  by 
the  appropriate  risk  weight  <  for  each 
specified  rate  scenario.  The  sum  of  the 


>  Risk  weights  estimate  the  sensitivity  of  the 
present  value  of  assets,  liabilities  and  off-balance- 
sheet  positions  to  the  speciGed  interest  rate 
scetuho(s).  The  supervisory  risk  tveights  apply 
general  assumplio.is  regarding  coupon  rates  and 
other  characteristics  of  the  underlying  assets, 
liabilities  and  off-balance-sheet  instruments.  Table 
1  shows  the  rtsk  weights  developed  for  a  |200  basis 
point!  parallel  rise  and  fall  in  interest  rates. 


weighted  values  represents  the  net  risk- 
weighted  position  or  the  dollar  amount  by 
which  the  bank's  net  economic  value  is 
estimated  to  change  in  response  to  each 
scenario. 
The  calculation  is  as  follows: 

(Assests  X  Risk  Weights)  -  [Liabilities  x  Risk 
Weights)  -f  (Off-Balance-Sheet  Positions 
X  Risk  Weight)  =  Net  Risk  Weighted 
Position 
The  resulting  number  is  expressed  in 
dollars  and  may  be  divided  by  total  assets 
and  expressed  as  a  percent  of  total  assets.  It 
is  the  primary  quantitative  measure  that 
would  be  used  to  evaluate  a  bank's  measured 
exposure  to  interest  rate  risk. 
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Risk  Weights 


SecMuriel 


Amortizing  Instruments    2ooB«iiiPeiptRis« 


O-Smondis 
3-12  months 
1-3  Years 
3-5  Years 
5-!0  Years 
10-2aYean 
Over2©Y( 


*/•  CbtBgiriii 
PrcscBC  Value 
(Risk  Weigias) 


All  Other  Instruments 


Liabilities 


0-3 1 

3-12  months 

\-l  YCKS 

3-5  Yean. 
5-10  Years 
10-20  Years 
Ove*  20  Years 


0.25%t 
2<Q0% 


I  1 


Zero  or  Low  Coupon  Securities 


0-3  months 
3-12iiioatbs 
1-3  Yews 
3-5  Years 
5-10Year» 
10^20  Years 
Over  20  Years 


-025% 
4J0% 
-3.70% 
-7.40%  I 

-13.30% : 

-24.90% 
-38.0fl% 


0-3aK>iMhs 

-0.25?* 

I 

•.25% 

3-12  months 

-1.20% 

1.20% 

l-3Yea» 

-3.50% 

3.70% 

3-5  Years 

-6.40% 

7.00% 

5-10  Years 

-10-20% 

11.70% 

10-20  Yeaz& 

-14.90% 

19.00% 

Over20Ye« 

-I7.«% 

! 

24.60% 

-0.25% 

4J0% 

-3.90% 

-7.50% 

->3.50% 

•24.50%^ 

-36.00% 


0.25% 

U0% 

3.90% 

S.00% 

15.60% 

33.50% 

61.90% 


■ 
i 


WUMO  COM  4»t«-33-C;  tttO-Ot-C;  «7t4-«1-C 


48240         Federal  Register  /  Vol.  58.  No.  176  /  Tuesday.  September  14.  1993  /  Proposed  Rules 


C.  Calculation  of  Measured  Exposure 

If  the  net  risk-weighted  position  is  positive 
under  the  specified  interest  rate  scenario(sl, 
the  measured  exposure  would  be  equal  to 
zero.  If  the  net  risk-weighted  position  is 
negative  under  the  speciHed  interest  rate 
scenario<s).  the  measured  exposure  would  be 
equal  to  the  larger  decline  in  the  net 
economic  value  of  the  bank. 

D.  Calculation  of  Excess  Measured  Exposure 

1 .  The  dollar  amount  of  the  supervisory 
threshold  would  be  subtracted  from  the 
absolute  dollar  amount  of  the  measured 
exposure.  The  positive  difference  would 
equal  the  excess  measured  exposure. 
Measured  Exposure  -  (.01  Total 

Assets)=Excess  Measured  Exposure 

2.  If  the  amount  of  the  supervisory 
threshold  were  greater  than  the  measured 
exposure,  the  excess  measured  exposure 
would  be  zero. 

E  Interest  Rate  Scenario 

Measured  exposure  will  be  estimated  for  a 
uniform  increase  and  decrease  of  2 
percentage  points  (200  basis  points)  in 
market  interest  rates  at  all  maturities. 

rv.  Reporting  Requirements 

Assets,  liabilities  and  off-balance-sheet 
positions  will  be  reported  within  the 
appropriate  category  and  time  band  based 
upon  their  remaining  maturities,  nearest 
repricing  dates,  average  life  or  other  means 
as  directed  below. 

A.  Summary  of  Assets.  Liabilities  and  Off- 
Balance-sheet  Categories 

1.  Adjustable- Rate  Assets.  Adjustable-rate 
mortgage  loans  and  adjustable-rate  mortgage 
securities. 

2.  Fixed-Rate  Assets.  Fixed-rate  mortgage 
securities  and  asset-backed  securities:  fixed- 
rate  mortgage  loans,  consumer  loans  and 
other  instruments  that  have  scheduled 
periodic  amortization  of  principal. 

3.  Zero-  or  Low-Coupon  Assets.  Securities 
with  either  no  periodic  interest  payments  or 
with  stated  coupons  of  2  percent  or  lower. 

4.  Trading  Account  Assets.  Trading 
account  assets  and  related  off-balance-sheet 
instruments. 

5.  High-Risk  Mortgage  Securities.  Mortgage 
derivative  products  that,  at  the  time  of 
purchase  or  at  any  subsequent  time: 

(a)  Have  an  expected  weighted  average  life 
greater  than  10.0  years:  or 

(b)  Have  an  expected  weighted  average  life 
that: 

(i)  Extends  by  more  than  4.0  years, 
assuming  an  immediate  and  sustained 
parallel  shift  in  the  yield  oirve  of  plus  300 
basis  points:  or 


(ii)  Shortens  by  more  than  6.0  years, 
assuming  an  immediate  and  sustained 
parallel  shift  in  the  yield  curve  of  minus  300 
basis  points:  or 

(c)  Has  a  change  in  price  of  greater  than  17 
percent,  assuming  an  immediate  sustained 
parallel  shift  in  the  yield  curve  of  plus  or 
minus  300  basis  points. 

6.  All  Other  Assets.  All  other  interest- 
sensitive  instruments,  which  have  scheduled 
periodic  payments  of  interest  and  the 
payment  of  principal  at  maturity. 

7.  Liabilities.  All  deposits  and  all  non- 
deposit  liabilities  whose  values  are  sensitive 
to  movements  in  interest  rates. 

8.  OffBalance-Sheet  Positions,  (a)  Interest- 
rate  contracts  including  swaps,  forwards, 
options,  and  futures. 

(b)  Mortgage-related  fixed-rate 
commitments  and  other  otf-balance-sheet 
derivative  instruments  whose  value  depends 
on  the  value  of  an  underlying  asset  or  index 
with  amortizing  characteristics. 

B.  Summary  of  Time  Bands  for  Maturity  and 
Repricing 

Assets,  liabilities  and  off-balance-sheet 
items  are  assigned  (in  part  or  in  total)  to  one 
of  seven  maturity  ranges: 

•  lip  to  3  months. 

•  3  to  12  months. 

•  1  to  3  years, 

•  3  to  5  years. 

•  5  to  10  years. 

•  10  to  20  years. 

■  •  Greater  than  20  years. 

C.  Summary  of  Maturity  and  Repricing 
Instructions 

1 .  Maturity  and  Repricing  for  Assets. 
Liabilities  and  Off-Balance-Sheet  Positions. 
Remaining  time  before  maturity,  or  next 
actual  or  potential  repricing  date,  associated 
with  outstanding  principal  or  notional 
balances  as  specified  in  a  contract  or 
agreement  with  the  exception  of: 

(a)  Maturity  and  Repricing  for  Mortgage 
Derivative  Products.  Mortgage  derivative 
products  are  defined  as  stripped  mortgage- 
backed  securities,  tranches  of  collateralized 
mortgage  obligations  (CMOs)  and  real  estate 
mortgage  investment  conduits  (REMlCs). 
CMO  and  REMIC  residual  securities  and 
other  instruments  having  the  same 
characteristics  as  these  securities. 

For  mortgnge  derivative  products,  other 
than  those  which  may  be  deemed  as  a  "high- 
risk  mortgage  security"  by  the  FDIC,  current 
average  life  will  be  reported  in  lieu  of 
maturity  or  repricing  dates  in  the  "All  Other 
Securities"  category.z  The  carrying  value  of 


"high-risk  mortgage  securities"  will  be 
reported  in  the  "High-Risk  Mortgage 
Securities"  category.^  If  not.  maturity  and 
repricing  of  high-risk  mortgage  securities  will 
be  as  if  the  entire  balance  were  a  zero  or  low 
coupon  instrument  in  the  longest  time  band. 

(b)  Maturity  and  Repricing  for  Non- 
Maturity  Deposits. 

(i)  Non-maturity  deposits  are  defined  as 
Demand  Deposits  Accounts  (DDAs).  Money 
Market  Deposit  Accounts  (MMDAs),  savings 
accounts,  and  Negotiable  Order  of 
Withdrawal  accounts  (NOWs). 

(ii)  Management  determination  of  repricing 
and  maturity.  Repricing  and  maturity  for 
non-maturity  deposits  are  determined  by 
bank  management  based  on  its  own 
assumptions  and  experience,  subject  to  the 
following  constraints: 

(1)  Repricing  and  maturity  for  Demand 
Deposit  Accounts  (DDAs)  and  Money  Market 
Deposit  Accounts  (MMDAs)  may  not  exceed 
three  years,  with  a  maximum  of  40  percent 
of  these  balances  in  the  "1-3  year"  time 
band:  and 

(2)  Repricing  and  maturity  for  savings  and 
Negotiable  Order  of  Withdrawal  (NOW) 
account  balances  may  not  exceed  five  years, 
with  a  maximum  of  40  percent  of  the  total 
of  these  balances  in  the  "3-5  year"  time 
band. 

(iii)  Mof  lirify  ond  Repricing  for  Off- 
Balance-Sheet Positions.  Off-balance-sheet 
positions  with  option  characteristics  (e.g, 
options,  caps,  floors)  are  reported  separately 
from  those  representing  firm  commitments 
(e.g..  swaps,  fotures,  and  forward-rate 
agreements).  Mortgage-related  fixed  rate 
commitments  and  other  off-balance-sheet 
derivative  instruments  whose  value  depends 
on  the  value  of  an  underlying  asset  or  index 
with  amortizing  characteristics  are  reported 
separately. 

D.  Example  of  the  Interest  Rate  Risk  Measure 

Tables  2  and  3  are  interest  rate  risk 
worksheets  that  illustrate  the  method  by 
which  a  bank's  Net  Risk-Weighted  Position  is 
calculated. 

BILUMO  CODE  W10-43-U:  UIO-OI-M:  e714-01-M 


>  All  underlying  assumptions  used  in  caicuUting 
the  average  life  of  these  Instruments  must  be 


reasonable  and  available  for  examiner  review.  For 
example,  if  an  institution's  prepayment 
assumptions  differ  significantly  from  the  median 
prepayment  assumptions  of  several  major  dealers  as 
selected  by  examiners,  the  examiners  may  use  these 
median  prepayment  assumptions  in  determining 
the  appropriate  average  life  of  the  instrument. 

••The  interest  rate  sensitivity  of  high-risk 
mortgage  securities  purchased  after  February  10. 
1992  must  be  reported  in  the  memorandum  items. 
The  interest  rate  sensitivity  of  "high-risk  mortgage 
securities"  purchased  prior  to  February  10. 1992 
can  be  reported  as  a  metnorandum  item. 
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V.  Use  of  Internal  Measures 

A.  Supervisory  Measure 

Except  as  provided  in  paragraph  B,  a 
bank's  measured  exposure  to  interest  rate  risk 
will  be  calculated  pursuant  to  the 
supervisory  measure  set  forth  in  section  III  of 
this  appendix. 

B.  Use  of  Internal  Measure 

During  an  examination  or  at  the  request  of 
a  bank,  the  FDIC  will  evaluate  any  internal 
measure  of  interest  rate  risk  exposure.  If  the 
bank's  internal  measure  is  acceptable  to  the 
FDIC,  in  its  sole  discretion,  then  the  bank's 
measure  may  be  used  in  place  of  the 
supervisory  model  in  determining  the  bank's 
excess  measured  exposure. 

C.  Acceptable  Internal  Measure 

In  determining  whether  a  bank's  internal 
measure  of  exposure  to  interest  rate  risk  is 
acceptable,  the  FDIC  will  consider: 

1.  Whether  the  assumptions  and  structure 
of  the  supervisory  measure  accurately  reflect 
the  actual  positions,  and  whether  the  internal 
measure  provides  a  more  precise 


measurement  of  the  change  in  economic 
value  of  the  bank; 

2.  Whether  the  internal  measure  makes  use 
of  generally  accepted  techniques  in 
estimating  measured  exposure ; 

3.  Whether  the  internal  measure  is 
appropriate  to  the  nature  and  scope  of  the 
bank's  activities;  and 

4.  Whether  the  internal  me? sure  provides 
an  adequate  indication  of  the  exposure  of  the 
bank  to  interes-  rate  risk  in  all  material 
respects. 

D.  Requirement  To  Use  Interval  Measure 

The  FDIC  may  require  that  a  bank  use  an 
existing  internal  measure  for  purposes  of 
determining  interest  rate  risk  exposure  if: 

1.  The  supervisory  measure  does  not 
adequately  chrracterize  the  interest  rate  risk 
of  the  bank's  positions;  or 

2.  Use  of  tht  supervisory  measure  would 
materially  misrepresent  the  tank's  actual 
interest  rate  risk  exposure. 

The  excess  measured  exposure  determined 
by  the  interna  measure  wou  d  then  be 
utilized  to  determine  the  risk-based  capital 
requirement. 


E.  Reporting  Requirements 

In  addition  to  completing  the  reporting 
requirements  associated  with  the  supervisory 
measure,  a  bank  utilizing  the  internal 
measure  would  also  report  the  interest  rate 
sensitivity  of  its  assets,  liabilities  and  off- 
balance-sheet  positions,  as  determined  by  its 
internal  measure,  on  a  separate  reporting 
schedule. 

F.  Interest  Rate  Scenariols) 

The  interest  rate  scenario(s)  specified  for 
the  supervisory  model  (as  set  forth  in  section 
III.E.  of  this'appendix)  should  also  be  utilized 
in  conjunction  with  a  bank's  internal 
measure. 

By  order  of  the  Board  of  Directors. 

Dated  at  Washington,  DC,  this  9th  day  of 
June,  1993. 

Federal  Deposit  Insurance  Corporation. 
Hoyle  L.  Robinson, 
Executive  Secretary. 
|FR  Doc.  93-22149  Filed  9-13-93;  8:45  ami 
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DEPARTMENT  OF  EDUCATION 

Office  of  Special  Education  and 
Rehabilitative  Services;  Technology, 
Educational  Media,  and  Materials  for 
Individuals  With  Disabilities  Program 

AGENCY:  Department  of  Education. 
ACTION:  Notice  of  final  priority  for  Fiscal 
Years  1994-1995. 

SUMMARY:  The  Secretary  announces' a 
final  priority  for  the  Technology. 
Educational  Media,  and  Materials  for 
Individuals  with  Disabilities  Program  to 
ensure  effective  use  of  program  funds 
and  to  direct  funds  to  an  area  of 
identified  need  during  fiscal  years  1994 
and  1995. 

EFFECTIVE  DATE:  This  priority  takes  effect 
either  45  days  after  publication  in  the 
Federal  Register  or  later  if  the  Congress 
takes  certain  adjournments.  If  you  want 
to  know  the  effective  date  of  this 
priority,  call  or  write  the  Department  of 
Education  contact  person. 
FOR  FURTHER  INFORMATION  CONTACT: 
Linda  Glidewell,  U.S.  Department  of 
Education,  400  Maryland  Avenue,  SW.. 
room  3524  Switzer  Building, 
Washington,  DC  20202-2640. 
Telephone:  (202)  205-9864.  Individuals 
who  use  a  telecommunications  device 
for  the  deaf  (TDD)  may  call  the  Federal 
Information  Relay  Service  (FIRS)  at  1- 
800-«77-6339  between  8  a.m.  and  8 
p.m.  Eastern  time,  Monday  through 
Friday. 

SUPP1£MENTARY  INFORMATION:  The 
purpose  of  this  program  is  to  support 
projects  and  centers  for  advancing  the 
availability,  quality,  use,  and 
effectiveness  of  technology,  assistive 
technology,  educational  media,  and 
materials  in  the  education  of  children 
and  youth  with  disabilities  and  in  the 
provision  of  eerly  intervention  services 
to  infants  and  toddlers  with  disabilities. 

On  June  8, 1993,  the  Secretary 
published  a  notice  of  proposed  priority 
for  this  program  in  the  Federal  Register 
(58  FR  32206). 

This  priority  supports  the  National 
Education  Goals  by  improving  our 
understanding  of  how  to  enable 
children  and  youth  with  disabilities  to 
reach  the  high  levels  of  academic 
achievement  called  for  by  the  Goals. 

Note:  This  notice  of  final  priority  does  not 
solicit  applications.  A  notice  inviting 
applications  under  this  competition  is 
published  in  a  separate  notice  in  this  issue 
of  the  Federal  Register. 

Analysis  of  Comments  and  Changes 

In  response  to  the  Secretary's 
invitation  in  the  notice  of  proposed 
priority,  four  parties  submitted 
comments.  An  analysis  of  the  comments 


and  of  the  changes  in  the  proposed 
priority  follows.  Technical  and  other 
minor  changes — and  suggested  changes 
the  Secretary  is  not  legally  authorized  to 
make  under  the  applicable  statutory 
authority — are  not  addressed. 

Comment:  One  commenter  asked  if 
"education  and  related  services."  as 
stated  in  the  proposed  priority,  would 
include  the  transition  planning 
component  of  the  individualized 
education  plan  (lEP)  process. 

Discussion:  The  phrase  "education 
and  related  services"  used  in  the 
priority  is  a  broad  designation  that 
includes  thef  specific  components  of 
special  education  and  related  services 
called  for  in  the  Individual  with 
Disabilities  Education  Act  (IDEA).  The 
Secretary  believes  that  transition 
planning  associated  with  the  lEP  would 
therefore  be  included. 

Changes:  None. 

Comment:  One  commenter 
recommended  that  if  projects  must 
address  and  evaluate  all  of  the  specific 
issues  and  problem  elements  discussed 
in  the  background  section  of  the  priority 
then  the  project  period  should  be 
extended  to  60  months.  Another 
commenter  stated  that  the  3-year  period 
with  an  optional  six-month  extension 
for  dissemination  appeared  to  be  a 
reasonable  length  of  time  to  accomplish 
the  ^oals  of  the  priority. 

Discussion:  Tne  specific  project 
requirements  are  contained  in  the 
"Priority"  section,  and  include  the 
statement  that  the  priority  supports 
projects  that  "take  into  account"  the 
challenges  described  in  the  background 
section.  The  priority  does  not  require 
that  projects  address  and  evaluate  all  of 
the  specific  issues  and  problem 
elements  discussed  in  the  background 
section.  To  do  so  would  result  in  a 
priority  that  was  needlessly  complex 
and  prescriptive,  and  that  could  not  be 
adequately  addressed  even  with  the 
suggested  60-month  project  duration. 
The  Secretary  believes  that  a  36-month 
award  with  an  optional  six-month 
extension  is  appropriate  for  the  tasks 
specified  in  the  priority  section. 

Changes:  None. 

Comment:  One  commenter 
recommended  that  the  priority  clarify 
whether  the  phrases  "innovative 
approaches"  and  "stages  of  change"  (a 
phrase  used  by  the  commenter  but  not 
used  in  the  priority)  apply  to 
demonstrating  organizational  support 
and  professional  development,  or  to 
technology,  media,  and  materials. 

Discussion:  The  section  entitled 
"Background"  begins  with  a  statement 
of  the  purpose  of  this  priority,  which  is 
"to  support  projects  to  develop, 
demonstrate,  evaluate,  and  disseminate 


innovative  approaches  for  providing 
organizational  support  combined  with 
professional  development  in  the  use  of 
technology  (including  assistive 
technology),  media,  and  materials  in 
providing  education  and  related 
services  to  children  and  youth  with 
disabilities."  The  section  entitled 
"Proposed  Priority"  states  that  projects 
wall  be  supported  that  develop  and 
demonstrate  innovative  approaches  that 
"take  into  account"  the  two  challenges 
described  in  the  "Background"  section 
(i.e.:  (1)  That  a  "broad  spectrum"  of 
individual  and  organizational  needs 
must  be  addressed,  and  (2)  that  change 
processes  can  be  lengthy  ard  can 
involve  different  stages).  The  innovative 
approaches  must  "provide  the 
organizational  support  and  professional 
development  in  a  coordinated  and 
mutually  supportive  combination 
•  •  *",  and  "must  be  designed  to 
sustain  a  meaningful  process  of  change 
in  a  range  of  organizational  and 
individual  areas."  The  Secretary 
believes  that  the  priority  as  written  is 
sufficiently  clear  with  regard  to 
innovative  approaches  and  change 
processes,  and  that  the  recommended 
changes  are  unnecessary. 

Changes:  None. 

Comment:  One  commenter 
recommended  that  the  priority  should 
specify  what  questions  are  to  be 
addressed  by  the  evaluation  activities  of 
the  priority  rather  than  indicate  what 
factors  to  consider. 

Discussion:  The  evaluation  activities 
and  factors  must  align  with  the  projects 
proposed  design  and  activities.  Given 
the  potential  variety  of  approaches  a 
particular  project  may  pursue,  the 
Secretary  believes  that  it  would  be 
overly  prescriptive  to  specify  the 
activities  to  be  addressed  by  the 
required  evaluation  plan. 

Changes:  None. 

Comment:  One  commenter 
recommended  that  the  priority  should 
be  scheduled  for  a  second  or  diird 
quarter  award  to  permit  projects  to  make 
use  of  summer  months  for  planning  and 
preparation. 

Discussion:  The  Secretary  agrees  that 
earlier  award  dates  are  helpful  to 
projects,  and  the  Department  is  involved 
in  a  concerted  effort  to  announce 
priorities  in  sufficient  time  to  allow  for 
second  and  third  quarter  awards. 

Changes:  None. 

Priority 

Under  34  CFR  75.105(c)(3)  the 
Secretary  gives  an  absolute  preference  to 
applications  that  meet  the  following 
priority.  The  Secretary  will  fund  under 
this  competition  only  applications  that 
meet  this  absolute  priority: 


*  ■  i 

I 
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Absolute  Priority — Organizational 
Support  and  Professional  Development 
in  the  Use  of  Technology.  Media,  and 
Materials  With  Children  and  Youth 
With  Disabilities  (CFDA  84.180A) 

Background 

The  purpose  of  this  priority  is  to 
support  projects  to  develop, 
demonstrate,  evaluate,  and  disseminate 
innovative  approaches  for  providing 
organizational  support  combined  with 
professional  development  in  the  use  of 
technology  (including  assistive 
technology),  media,  and  materials  in 
providing  education  and  related 
services  to  children  and  youth  with 
disabilities. 

Technology,  media,  and  materials 
(3nnot  work  in  isolation  to  achieve 
better  outcomes  for  students  with 
disabilities.  In  order  for  these  tools  to  be 
effective,  service  providers,  such  as 
special  educators,  regular  educators, 
and  related  services  personnel,  must 
perform  a  number  of  functions.  These 
functions  include  appropriately 
selecting  tools,  managing  their  use  in 
educational  settings,  integrating  tools 
with  curricula  and  services,  and 
preparing  students  to  use  tools 
effectively.  Sustained  professional 
development  is  needed  to  prepare 
service  providers  to  perform  these 
functions. 

However,  the  issue  is  not  solely  a 
matter  of  professional  development. 
Various  forms  of  organizational  support 
are  also  required,  including  not  only 
material  resources,  but  also  human 
resources  such  as  administrative 
leadership,  collaboration,  technical 
assistance,  and  coordination. 

Organizational  support  and 
professional  development,  as  discussed 
here,  are  not  sufficiently  available  in 
today's  schools.  This  is  due  in  part  to  a 
lack  of  effective  approaches  that  are 
feasible  in  typical  educational  settings. 
To  be  efTectiv».  approaches  must 
address  two  fundamental  challenges 
found  by  previous  OfTice  of  Special 
Education  Programs  (OSEP)-  sponsored 
projects.  First,  improved  use  of 


technology,  media,  and  materials  must 
address  a  broad  spectrum  of  interrelated 
needs  at  the  organizational  and 
individual  leve  Is.  Organizations  need 
expanded  resources,  as  well  as  new 
structures,  polcies.  and  perceptions. 
Teachers  need  a  range  of  new 
competencies,  as  well  as  new 
understanding >  about  the  nature  of 
learning  and  ir  struction.  Second,  the 
processes  of  organizational  and 
professional  cf  ange  can  be  lengthy  and 
can  involve  a  progression  through 
qualitatively  d  fferent  stages  requiring 
different  types  of  facilitation. 
Organizations  nnust  not  only  select  and 
implement  chnnges.  but  must  also  refine 
and  institutionalize  them.  Teachers 
must  not  only  acquire  new 
competencies  and  understandings,  but 
must  also  assimilate  them  into  their 
teaching  practice. 

Priority  I 

This  priority  supports  projects  that — 

(a)  Develop  and  demonstrate 
innovative  approaches  that  take  into 
account  the  nei^ds  and  challenges 
described  above.  Specifically,  the 
approaches  must  provide  organizational 
support  and  professional  development 
in  a  coordinated  and  mutually 
supportive  corr  bination  to  advance  the 
use  and  effecti^■eness  of  technology, 
media,  and  ma'erials  in  providing 
education  and  :^lated  services  to 
children  and  youth  with  disabilities. 
Further,  the  approaches  must  be 
designed  to  sustain  a  meaningful 
process  of  change  in  a  range  of 
organizational  and  individual  areas: 

(b)  Focus  on  .specific  segments  of  the 
service  provider  population;  specific 
student  disabilities  or  ages;  specific 
types  of  techno  ogy.  media,  and 
materials;  or  any  combination  of  the 
above; 

(c)  Evaluate  tlie  approaches  they 
develop  with  regard  to  factors  that 
include,  but  are  not  limited  to:  (1) 
feasibility:  (2)  adaptability  to  other  sites: 
(3)  student  outcomes:  and  (4)  teacher 
effects  on  the  use  of  technology,  media, 
and  materials  in  providing  education 


and  related  services  to  children  and 
youth  with  disabilities: 

(d)  Within  the  36-month  project 
period,  disseminate  information  on 
innovative  approaches  for  providing 
organizational  support  combined  with 
professional  development  in  the  use  of 
technology  (including  assistive 
technology),  media,  and  materials  in 
providing  education  and  related 
services  to  children  and  youth  with 
disabilities. 

(e)  Coordinate  their  activities,  as 
appropriate,  with  recipients  of  grants 
under  the  Technology  Related 
Assistance  Act  (Pub.  L.  100-407). 

During  the  third  year  of  the  project, 
the  Department  will  determine  whether 
or  not  to  fund  an  optional  six-month 
period.  The  purpose  of  the  optional 
period  would  be  for  additional 
dissemination  activities  arranged  with 
the  Department. 

Intergovernmental  Review 

This  program  is  subject  to  the 
requirements  of  Executive  Order  12372 
and  the  regulations  in  34  CFR  part  79. 
The  objective  of  the  Executive  order  is 
to  foster  an  intergovernmental 
partnership  and  a  strengthened 
federalism  by  relying  on  processes 
developed  by  State  and  local 
governments  for  coordination  and 
review  of  proposed  Federal  financial 
assistance. 

In  accordance  with  the  order,  this 
document  is  intended  to  provide  early 
notification  of  the  Department's  specific 
plans  and  actions  for  this  program. 

Applicable  Program  Regulations:  34  CFR 

part  333. 

Program  Authority:  20  U.S.C.  1461. 
(Catalog  of  Federal  Domestic  Assistance 
Number  84.180,  Technology.  Educational 
Media,  and  Materials  for  Individuals  with 
Disabilities  Program) 

Dated:  September  9, 1993. 
Richard  W.  Riley. 
Secretory  o/£ducofion. 
|FR  Doc.  93-22434  Filed  9-13-93: 8.45  am) 
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DEPARTMENT  OF  EDUCATION 

Postsecondary  Education  Programs 
for  Individuals  With  Oisat>ilities 

AGENCY:  Department  of  Education 
ACTION:  Notice  of  Final  Funding  Priority 
for  Fiscal  Years  1994  and  1995. 

SUMMARY:  The  Secretary  announces  a 
priority  for  fiscal  years  1994  and  1995 
under  the  Postsecondary  Education 
Programs  for  Individuals  with 
Disabilities.  The  Secretary  takes  this 
action  to  focus  Federal  financial 
assistance  on  an  identified  national 
need  for  maximizing  student  potential 
in  postsecondary  environments.  This 
priority  provides  support  for  a  variety  of 
model  demonstrations  designed  to  (a) 
provide  services  to  address  the  special 
needs  of  students  with  disabilities  in 
postsecondary  education  programs,  (b) 
expand  the  capacity  of  institutions  of 
higher  education  and  other  institutions 
in  improving  programs  and  services  for 
students  wiOi  disabilities,  and  (c) 
improve  the  potential  for  successful 
postsecondary  outcomes  for  these 
students. 

EFFECTIVE  DATE:  This  priority  takes  effect 
either  45  days  after  publication  in  the 
Federal  Register  or  later  if  the  Congress 
takes  certain  adjournments.  If  you  want 
to  know  the  effective  date  of  this 
priority,  call  or  write  the  Department  of 
Education  contact  person. 

FOR  FURTHER  INFORMATION  CONTACT: 
Joseph  Clair,  U.S.  Department  of 
Education,  400  Maryland  Avenue,  SW., 
room  4622,  Switzer  Building, 
Washington.  EX:  20202-2644. 
Telephone:  (202)  205-9503.  Individuals 
who  use  a  telecommunications  device 
for  the  deaf  (TDD)  may  call  the  TDD 
number  at  (202)  205-8170. 
SUPPLEMENTARY  INFORMATION:  The 
purpose  of  this  program  is  to  provide 
assistance  for  the  development, 
operation,  and  dissemination  of 
specially  designed  model  programs  of 
postsecondary,  vocational,  technical, 
continuing,  or  adult  education  for 
individuaU  with  disabilities.  Section 
62S(a)(2)  of  the  Individuals  with 
Disabilities  Education  Act  (IDEA) 
requires  that  priority  consideration  be 
given  to  four  regional  centers  for  the 
deaf  and  to  model  programs  for 
individuals  with  disabling  conditions 
other  than  deafness.  Recipients  of 
program  funds  must  coordinate  their 
efforts  with  and  disseminate 
information  about  their  activities  to  the 
National  Clearinghouse  on 
Postsecondary  Education  for  Individuals 
with  Disabihties. 

This  priority  supports  National 
Education  Goal  5  by  assisting  students 


with  disabilities  in  developing 
competitive  workplace  skills  through 
improved  services  and  better  trained 
service  providers. 

On  June  10, 1993  the  Secretary 
published  a  notice  of  proposed  priority 
for  this  program  in  the  Federal  Register 
(58  FR  32570). 

Note.  This  notice  of  final  priority  does  not 
solicit  applications.  A  notice  inviting 
applications  under  this  program  is  published 
in  a  separate  notice  in  this  issue  of  the 
Federal  Register. 

Analysis  of  Comments  and  Changes 

In  response  to  the  Secretary's 
invitation  in  the  notice  of  proposed 
priority,  five  parties  submitted 
comments.  An  analysis  of  the  comments 
and  of  the  changes  in  the  priority  since 
publication  of  the  notice  of  proposed 
priority  follows.  Technical  and  other 
minor  changes — and  suggested  changes 
the  Secretary  is  not  legally  authorized  to 
make  under  applicable  statutory 
authority — are  not  addressed. 

Comment:  One  commenter  suggested 
that  the  Secretary  remove  the 
requirement  that  programs  address  at 
least  two  of  the  three  service  issues 
described  in  the  background  of  the 
priority.  This  commenter  noted  that 
these  issues  span  a  range  of  student 
development  and  functional  settings 
that  would  be  difficult  to  bridge  within 
the  same  project. 

Discussion:  The  Secretary  agrees  that 
although  it  is  possible  to  design  projects 
that  would  bridge  high  school, 
postsecondary  institutions,  and  places 
of  work,  this  requirement  could 
preclude  other  innovative  programs 
focusing  on  one  of  these  issues. 

Changes:  The  priority  has  been 
changed  to  require  that  model 
demonstration  projects  address  one  or 
more  of  the  three  specific  service  issues 
described  in  the  background  of  the 
priority. 

Comment  One  commenter  stated  that 
the  priority  seemed  ambiguous  in  terms 
of  pro-ams  for  students  with  learning 
disabilities.  The  commenter  indicated 
that  programs  should  encourage  and 
enable  these  students  to  access 
postsecondary  experiences. 

Discussion:  Wmle  students  with 
learning  disabilities  are  not  specifically 
listed  in  the  priority,  they  are  within  the 
population  of  students  with  disabilities 
addressed  bv  the  priority. 

Changes:  None. 

Comment  One  commenter  wrote  that 
the  service  issue  related  to 
accommodating  diverse  learning  styles 
in  a  range  of  academic  settings  is  not 
necessary  and  recommended  instead 
that  the  priority  focus  on  teaching 
requisite  antecedent  behaviors. 


Discussion:  The  Secretary  agrees  that 
improving  the  prerequisite  skills  of 
students  entering  postsecondary 
programs  is  important,  and,  for  this 
reason,  has  identified  the  third  service 
issue  related  to  improving  student 
potential  for  successful  postsecondary 
experiences.  However,  concerns  from 
disabled  student  service  providers 
indicate  that  many  faculty  members  are 
not  aware  of  strategies  to  accommodate 
students  with  diverse  learning  needs  in 
the  entire  range  of  academic  offerings. 
This  obligation  was  mandated  by 
section  504  of  the  Rehabilitation  Act  of 
1973,  and  was  recently  reinforced  by  the 
Americans  with  Disabilities  Act. 
Therefore,  the  Secretary  believes  that  it 
is  important  to  offer  faculty  training  and 
information  on  state-of-the-art 
techniques  for  accommodating  students 
with  disabilities  in  a  variety  of  academic 
settings. 

Changes:  None. 

Comment:  One  commenter  described 
an  imperative  need  for  teacher 
retraining  centers  where  teachers  at  all 
levels  could  be  trained  to  remediate  the 
deficits  of  students  ages  six  through 
adult  in  reading,  spelling,  and 
mathematics. 

Discussion:  Teacher  retraining  centers 
for  teachers  at  all  grade  levels  is  not 
within  the  statutory  authority  for  this 
program,  which  addresses  only 
postsecondary  education.  Further, 
although  training  postsecondary 
educators  to  remediate  deficits  in 
reading,  spelling,  and  mathematics  may 
be  an  important  component  of  improved 
postsecondary  opportimities.  the 
Secretary  believes  that  it  is  important  to 
focus  resources  at  this  time  in  the  areas 
described  in  the  priority. 

Changes:  None. 

Priority 

Under  34  CFR  75.10S(c)(3}  the 
Secretary  gives  an  absolute  preference  to 
applications  that  meet  the  following 
priority.  The  Secretary  funds  under  this 
competition  only  applications  that  meet 
this  absolute  priority: 

Priority— Model  Demonstration  Projects 
to  Improve  the  Delivery  and  Outcomes 
of  Postsecondary  Educcticn  for 
Individuals  with  Disabilities 

Background 

This  priority  supports  projects  that 
develop,  implement,  evaluate,  and 
disseminate  new  or  Improved 
approaches  for  serving  the  needs  of 
students  with  disabilities  in  a  variety  of 
postsecondary  settings.  The  intent  of 
this  priority  is  to  improve  the  capacity 
of  postsecondary  institutions  to  reach 
out  to  and  serve  students  vdth 
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disabilities  and  to  improve  the  potential 
for  successful  postsecondary  outcomes 
for  these  students.  Projects  supported 
under  this  priority  would  be  major 
contributors  of  models  or  components  of 
models  for  service  providers  in  the  field. 

Although  institutions  of  higher 
education  have  implemented  measures 
to  accommodate  students  with 
disabilities  since  the  1970's, 
longitudinal  and  follow-up  studies  of 
students  exiting  from  secondary  schools 
consistently  show  that  fewer  students 
with  disabilities  receive  any  type  of 
postsecondary  education  than  students 
without  disabilities.  Further,  those 
students  with  disabilities  who  do  attend 
postsecondary  institutions  are 
significantly  less  likely  to  complete 
their  programs  of  studies  or  to  be 
employed  following  their  postsecondary 
experience.  To  change  these  outcomes, 
a  number  of  speciHc  barriers  must  be 
iddressed.  including  the  following: 

Transferring  of  student 
accommodations  to  the  employment 
setting.  Students  with  disabilities  who 
require  classroom  accommodations  and 
adaptations  to  improve  academic 
performance  may  require  similar  types 
of  accommodations  or  adaptations  on 
the  job.  In  addition,  specific  jobs  or 
professions  may  need  additional 
accommodations  or  adaptations  to 
successfully  employ  particular  students 
with  disabilities. 

Thus,  there  is  a  need  to  develop 
strategies  for  helping  students, 
placement  specialists,  and  employers 
determine  the  accommodations  or 
adaptations  that  would  be  required  for 
professions  or  employment  settings  of 
interest  to  the  student,  and  for 
transferring  or  arranging  for  those 
accommodations.  This  is  likely  to 
require  cooperative  efforts  among 
representatives  of  the  services 
responsible  for  successful  vocational 
placements  for  people  with  disabilities. 
These  collaborative  efforts  must  include 
extensive  involvement  of 
representatives  firom  an  institution's 
program  that  provides  support  services 
to  students  with  disabilities,  the 
institution's  career  placement  office,  the 
State  vocational  rehabilitation  (VR) 
agency  (for  VR-sponsored  students),  and 
business  and  industry. 

Accommodating  diverse  learning 
styles  in  a  range  of  academic  settings. 
As  the  number  and  range  of  students 


with  disabilities  en'.ering  postsecondary 
institutions  increase,  ihere  will  be  a 
continuing  need  forai  institution's 
administration  to  accommodate  or 
modify  instructionctl  strategies  and 
classroom  environmeits  to  promote 
improved  participation  and 
performance  for  these  students.  Thus, 
postsecondary  instituions  will  have  to 
work  with  individual  faculty  members 
and  stafT  to  implement  the 
accommodations  needed  by  particular 
students. 

This  is  likely  to  req  jire  institutional 
strategies  (1)  to  understand  state-of-the- 
art  practice  in  accomnodating  the  full 
range  of  students  with  disabilities  in 
traditional  and  emerg  ng  learning 
environments,  and  (2'  to  provide 
training  on  an  on-goirg,  as  well  as 
student-specific,  basis  to  faculty  or  staff. 

Improving  student  potent '.il  for 
successful  postsecondary  experiences. 
Some  students  with  disab  lities  and 
their  families  may  be  jnawa^e  of  the 
range  of  available  postsecondary 
opportunities.  Other  ftudents  may  be 
aware  of  these  options  but  may  not  be 
prepared  to  benefit  from  pos  secondary 
education.  To  increase  the  number  of 
students  with  disabilities  entering  and 
successfully  completing  postsecondary 
education,  there  is  a,  reed  to  develop 
strategies  for  outreEi:h  activities  to 
inform  secondary  sf-jraal  education 
teachers  and  counselors  in  secondary 
schools  about  the  ranjje  of 
postsecondary  opportunities  available 
and  how  to  work  witl*  studer  ts  and 
families  to  imderstand  and  access  these 
opportunities.  Furthe^,  there  is  a  need  to 
develop  or  adapt  programs  si  ch  as 
Upward  Bound  anc  Talent  S«iarch  that 
assist  potential  candidates  to  access 
postsecondary  education. 

Priority 

A  model  demonstretion  project 
must — 

(1)  Develop  and  im  ilement  programs 
that  address  one  or  m^re  of  tl:  e  three 
specific  service  issue;  described  in  the 
background  of  this  pr  ority; 

(2)  Develop  and  im  element  programs 
with  specific  project  (X)mpontmts  or 
strategies  that  are  bas)d  on  th3ory. 
research,  orevaluatioi; 

(3)  Produce  detailed  procedures  and 
materials  that  would  mable  others  to 
successfully  replicite  the  model  as 
implemented  in  the  original  site. 
Materials  must  incltce  a  manual  6r 


guide  describing  the  components  or 
strategies  developed  to  address  the 
specific  issues;  and 

(4)  Evaluate  the  model  by  using 
multiple  outcome  measures  to 
determine  the  effectiveness  of  the  model 
and  its  components  or  strategies,  as  well 
as  a  design  that  includes  measures  of 
multiple,  functional  student  outcomes, 
other  indices  of  the  effects  of  the  model, 
and  cost  data  associated  with 
implementing  the  model. 

Competitive  Priority 

Within  the  absolute  priority  in  this 
notice,  the  Secretary,  under  34  CTR 
75.105(c)(2)(i),  gives  preference  to 
applications  that  meet  the  following 
competitive  priority.  The  Secretary 
awards  up  to  10  points  to  an  application 
that  meets  this  competitive  priority  in  a 
particularly  effective  way.  These  points 
would  be  in  addition  to  any  points  the 
application  earns  under  the  selection 
criteria  for  this  program: 

Projects  that  would  develop  models 
for  serving  students  with  disabilities 
who  are  also  members  of  minority 
groups  (e.g..  black,  Hispanic,  American 
Indian  or  Alaskan  Native.  Asian  or 
Pacific  Islander). 

Intergovernmental  Review 

This  program  is  subject  to  the 
requirements  of  Executive  Order  12372 
and  the  regulations  in  34  CFR  part  79. 
The  objective  of  the  Executive  order  is 
to  foster  an  intergovernmental 
partnership  and  a  strengthened 
federalism  by  relying  on  processes  . 
developed  by  State  and  local 
governments  for  coordination  and 
review  of  proposed  Federal  financial 
assistance. 

In  accordance  with  the  order,  this 
document  is  intended  to  provide  early 
notification  of  the  Department's  specific 
plans  and  actions  for  this  program. 

Applicable  Program  Regulations 

34  CFR  Part  338 

Program  Authority:  20  U.S.C  1424a 

(Catalog  of  Federal  Domestic  Assistance 
Numt)er  Postsecondary  Education  Programs 
for  Individuals  with  Disabilities  84.078) 

Dated:  September  9, 1993. 
RkJurd  W.  Kiley. 
Secretary  of  Education. 
(FR  Doc.  93-22436  Filed  9-13-^3: 8:45  am) 
•IUJNOOOOI< 
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Presidential  Documents 

Tuesday.  September  14,  1993 

Title  3— 

Executive  Order  12861  of  September  11,  1993 

The  President 

Elimination  of  One-Half  of  Executive  Branch  Internal 
Regulations 

By  the  authority  vested  in  me  as  President  by  the  Constitution  and  the 
laws  of  the  United  States  of  America,  including  section  301  of  title  3. 
United  States  Code,  and  section  1111  of  title  31.  United  States  Code,  and 
to  cut  50  percent  of  the  executive  branch's  internal  regulations  in  order 
to  streamline  and  improve  customer  service  to  the  American  people,  it 
is  hereby  ordered  as  follows: 

Section  1.  Regulatory  Reductions.  Each  executive  department  and  agency 
shall  undertake  to  eliminate  not  less  than  50  percent  of  its  civilian  internal 

management  regulations  that  are  not  required  by  law  within  3  years  of 
the  effective  date  of  this  order.  An  agency  internal  management  regulation, 
for  the  purposes  of  this  order,  means  an  agency  directive  or  regulation 
that  pertains  to  its  organization,  management,  or  personnel  matters.  Reduc- 
tions in  agency  internal  management  regulations  shall  be  concentrated  in 
areas  that  will  result  in  the  greatest  improvement  in  productivity,  streamlin- 
ing of  operations,  and  improvement  in  customer  service. 

Sec.  2.  Coverage.  This  order  applies  to  all  executive  branch  departments 
and  agencies.  [ 

Sec.  3.  Implementation.  The  Director  of  the  Office  of  Management  and 
Budget  shall  issue  instruct:  ons  regarding  the  implementation  of  this  order, 
including  exemptions  necessary  for  the  delivery  of  essential  services  and 
compliance  with  applicable  law. 

Sec.  4.  independent  Agencies.  All  independent  regulatory  commissions  and 
agencies  are  requested  to  comply  with  the  provisions  of  this  order. 


Q  Jl  JU^iL^AA  <PtUio^^ 


(FR  Doc.  93-22649 
Filed  9-13-93:  11:35  ami 
Billing  code  3195-01-P 


THE  WHITE  HOUSE, 
September  11,  1993. 


Editorial  note:  For  the  President's  remarks  on  signing  this  Executive  order,  see  issue  no. 
37  of  the  Weekly  Compilation  of  Presidential  Documents. 
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Executive  Order  12862  of  September  11,  1993 
Setting  Customer  Service  Standards 

i 

r>!i"l"\P?P'^  r  "^^  ™^^'"  ensuring  that  the  Federal  Government  provides 
the  highest  quality  service  possible  to  the  American  people.  Public  officials 
must  embark  upon  a  revolution  within  the  Federal  Government  to  change 
the  way  it  does  business.  Tliis  will  require  continual  reform  of  the  executive 
branch  s  management  practices  and  operations  to  provide  service  to  the 
public  that  matches  or  exceeds  the  best  service  available  in  the  private 
sector.  ^ 

NOW  ThffiREFORE.  to  establish  and  implement  customer  service  standards 
to  guide  t^operatior^  of  the  executive  branch,  and  by  the  authority  vested 
in  me  as  President  by  the  Constitution  and  the  laws  of  the  United  States 
It  IS  liereby  ordered: 

^h°V;-^"^''r^f  ^"^"^  ^^'''^'^^-  In  order  to  carry  out  the  principles 
of  the  National  Perfonnance  Review,  the  Federal  Government  must  be  cus- 
tomer-dnven.  The  standard  of  quality  for  services  provided  to  the  public 
shall  be:  Customer  service  equal  to  the  best  in  business.  For  the  purposes 
of  this  order  custorrer"  shall  mean  an  individual  or  entity  who  is  directly 
served  by  a  department  or  agt-ncy.  "Best  in  business"  shall  mean  the  highest 
quality  of  service  del.vered  to  customers  by  private  organizations  providing 
a  comparable  or  analogous  service.  f  ^ 

All  executive  departments  and  agencies  (hereinafter  referred  to  collectively 
as  agency  or  "agencies")  that  provide  significant  services  directly  to  the 
public  shall  provide  those  services  in  a  manner  that  seeks  to  meet  the 
customer  service  standard  established  herein  and  shall  take  the  following 
actions:  * 

(a)  identify  the  v-<gstomers  who  are.  or  should  be.  served  by  the  agency: 

(b)  survey  customers  io  determine  the  kind  and  quality  of  services  they 
want  and  their  level  of  satisfaction  with  existing  services: 

(c)  post  service  standards  and  measure  results  against  them: 

(d)  benchmark  customer  service  performance  against  the  best  in  business: 

(e)  survey  front-lin^  employees  on  barriers  to.  and  ideas  for.  matching 
the  ttest  in  business: 

(f)  provide  customers  with  choices  in  both  the  sources  of  service  and 
the  means  of  delivery; 

ig]  make  informaticn.  services,  and  complaint  systems  easily  accessible: 

(h)  provide  means  to  address  customer  complaints. 
Sec.  2.  Report  on  Cus^qmer  Service  Surveys.  By  March  8.  1994.  each  agency 
sub)ect  to  this  order  shall  report  on  its  customer  surveys  to  the  President 
AS  information  about  customer  satisfaction  becomes  available,  each  agency 
shall  use  that  information  in  judging  the  performance  of  agency  management 
and  in  making  resource  allocations. 
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Sec.  3.  Customer  Service  Plans.  By  September  8,  1994,  each  agency  subject 
to  this  order  shall  publish  a  customer  service  plan  that  can  be  readily 
understood  by  its  customers.  The  plan  shall  include  customer  service  stand- 
ards and  describe  future  plans  for  customer  surveys.  It  also  shall  identify 
the  private  and  public  sector  standards  that  the  agency  used  to  benchmark 
its  performance  against  the  best  in  business.  In  connection  with  the  plan, 
each  agency  is  encouraged  to  provide  training  resources  for  programs  needed 
by  employees  who  directly  serve  customers  and  by  managers  making  use 
of  customer  survey  information  to  promote  the  principles  and  objectives 
contained  herein. 

Sec.  4.  Independent  Agencies.  Independent  agencies  are  requested  to  adhere 
to  this  order. 

Sec.  5.  Judicial  Review.  This  order  is  for  the  internal  management  of  the 
executive  branch  and  does  not  create  any  right  or  benefit,  substantive  or 
procedural,  enforceable  by  a  party  against  the  United  States,  its  agencies 
or  instrumentalities,  its  officers  or  employees,  or  any  other  person. 


IXjTUwUL^A^J^AMidb^^XA 


IFR  Doc  9»-22648 
Filed  9-13-93;  11:39  am) 
Billing  cod*  319S-01-P 


THE  WHITE  HOUSE, 
September  11,  1993. 


Editorial  note:  For  the  President's  remarks  on  signing  this  Executive  order,  see  issue  no. 
37  of  the  Weekly  Compilation  of  Presidential  Documents. 
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Cauliflower  from  Canao     '8353 

Air  Force  Department 

NOTICES 

Meetings: 
Scientific  Advisory  Board,  48354,  48355 

Alcohol,  Tobacco  and  Firearms  Bureau 

RULES 

Alcoholic  beverages: 
Bonded  wine  premises  o|>erations  reports  and  wine 
excise  tax  returns;  filing  frequency  change 
Correction,  48424 

Army  Department 

See  Engineers  Corps 

Arts  and  Humanities,  National  Foundation 

See  National  Foundation  on  the  i\rts  and  the  Humanities 

Bonneville  Power  Administration 

NOTICES 

Environmental  statements;  availability,  etc.: 
Satsop  Combustion  Turbine  Project,  WA,  et  al.,  48357 

Centers  for  Disease  Control  and  Prevention 

NOTICES 

Grants  and  cooperative  agreements;  availability,  etc.: 
School  health  programs  and  youth  health  problems 
prevention,  48368 

Coast  Guard 

RULES 

Pollution: 
Offshore  cargo  lightering  operations,  48434 


Commerce  Department 

See  Export  Administration  Bureau 

See  National  Oceanic  and  Atmospheric  Administration 

Commodity  Credit  Corporation 

NOTICES 

Upland  cotton  user  marketing  certificate  program.  48353 

Defense  Department 

See  Air  Force  Department 
See  Engineers  Corps 
See  Navy  Department 
RULES 

'l   Organization,  functions,  and  authority  delegations: 
Assistant  Secretary  of  Defense  for  Personnel  and 

Readiness,  48306 
Assistant  Secretary  of  Defense  for  Regional  Security 
Affairs,  48308 
NOTICES 
DoD  directives  system  annual  index;  availability,  48354 

1 

!   Delaware  River  Basin  Commission 

NOTICES 
Hearings,  48356 

Energy  Department 

See  Bonneville  Power  Administration 

See  Federal  Energy  Regulatory  Commission 

Engineers  Corps 

RULES 

Water  pollution  control: 
Clean  Water  Act — 
Regulatory  programs;  United  States  and  navigable 
waters  definition;  discharge  of  dredged  or  fill 
j  material;  and  prior  converted  croplands  policy; 

correction,  48424 

Environmental  Protection  Agency 

RULES 

Air  quality  implementation  plans;  approval  and 
promulgation;  various  States: 
Illinois,  48312 
Massachusetts,  48315 
West  Virginia,  48309 
Clean  Air  Act: 
,     Acid  rain  provisions — 

I  ■     Allowance  tracking  system;  manual  recordation  of 
allowance  transfers.  48318 
Pesticides;  tolerances  in  food,  animal  feeds,  and  raw 
agricultural  commodities: 
Hexakis(2-methyl-2-phenylpropyl)distannoxane,  48320 
Pentyl  2-chloro-4-fIuoro-5-(3.4,5,6- 

tetrahydrophthalimido)phenoxyacetate,  48322 
Water  pollution  control: 
Clean  Water  Act- 
Regulatory  programs;  United  States  and  navigable 
waters  definition;  discharge  of  dredged  or  fill 
material;  and  prior  converted  croplands  policy; 
correction,  48424 
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PROPOSED  RULES 

Air  quality  implementation  plans:  approval  and 
promulgation:  various  States: 
Montana.  48339 
New  Mexico.  48344 
Toxic  substances: 
Sign  meant  new  uses — 
2.5-Dimercapto-1.3.4-thiadiazole.  alkyl  polycarboxylate. 

46346 
Ethane,  l.l-dichloro-l-fluoro-.  48347 
Methane,  bromodifluoro-.  48348 
NOTICES 
Meetings: 
Environmental  Policy  and  Technology  National  Advisory 
Council.  48363,  48364 
Patent  licenses;  non-exclusive,  exclusive,  or  partially 
exclusive: 
Center  for  Environment  and  Development.  48364 
Pesticides;  emergency  exemptions,  etc.: 

Difenoconazole.  48364 
Reports:  availability,  etc.: 
Fuelon  power  gasoline  fuel  additive:  fiiel  economy 
retrofit  device  evaluation.  48365 
Toxic  and  hazardous  substances  control: 
Chemical  testing — 
Data  receipt.  48366 
Water  pollution  control: 
Clean  Water  Act- 
Class  I  and  II  administrative  penalty  assesments.  48366 

Executive  Office  of  the  President 

See  Presidential  Documents 

Export  Administration  Bureau 

RULES 

Export  licensing: 
Commerce  control  list — 
Voice  band  modems;  general  license  GFW  eligibility: 
foreign  availability  determination,  48302 

FaiTiiers  Home  Administration 

RULES 

Program  regulations: 
Direct  and  guaranteed  operating  and  farm  ownership  loan 

and  related  instructions,  etc..  48275 
Rural  housing — 
Section  502  loan  policies,  procedures,  and 
authorizations.  48300 
PROPOSED  RULES 

Program  regulations: 
Housing — 
Farm  labor  housing  loan  and  grant  policies, 
procedures,  and  authorizations.  48330 

Federal  Aviation  Administration 

RULES 

Jet  routes.  48301 
PROPOSED  RULES 
Jet  routes.  48331 
NOnCES 
Meetings: 
Aviation  Rulemaking  Advisory  Committee,  48414 

Federal  Communications  Commission 

Common  carrier  services: 
Domestic  nondominant  common  carriers:  tariff  Gling 
requirements 


Correction.  48323 
Radio  and  television  broadcasting: 

Reporting  and  recordkeeping  requirements.  48323 
Radio  stations;  table  of  assignments: 

Florida.  48324 

Kentucky,  48325 

New  York,  48325 

Virginia.  48326 
PROPOSED  RULES 
Radio  broadcasting: 

Comparative  broadcast  hearings  policy  statement; 
reexamination,  48349 
NOTICES 

Agency  information  collection  activities  under  OMB 

review.  48367  ^ 

Rulemaking  proceedings;  petitions  filed,  granted,  denied, 
etc..  48368 

Federal  Energy  Regulatory  Commission 

PROPOSED  RULES 

Natural  Gas  Policy  Act: 
Electronic  Bulletin  Boards  Standards;  informal 
conference,  48332 
NOTICES 

Electric  rate,  small  power  production,  and  interlocking 
directorate  filings,  etc.: 

Florida  Power  Corp.  et  al..  48359 

Pennsylvania  Electric  Co.  et  al.;  correction.  48424 

Thermo  Cogeneration  Partnership,  L.P.,  48360 
Natural  Gas  Policy  Act: 

State  jurisdictional  agencies  tight  formation 
recommendations;  preliminary  findings — 
Land  Management  Bureau.  48361 
Applications,  hearings,  determinations,  etc.: 

Humble  Gas  Pipeline  Co.,  48361 

Koch  Gateway  Pipeline  Co..  48362 

Northern  Natural  Gas.Co..  48362 

Texas  Eastern  Transmission  Corp.,  48362 

Wheeling,  John  ]..  et  al..  48362 

Federal  Highway  Administration 

NOTICES 

Environmental  statements;  notice  of  intent: 
Lucas  County,  OH,  48415 

Federal  Railroad  Administration 

NOTICES 

Emergency  orders;  passenger  service  prohibition: 
Florida  East  Coast  Railway  Co..  48415 

Federal  Transit  Administration 

NOTICES 

Grants;  FTA  sections  3  and  9  obligations,  48420 

Fish  and  Wildlife  Service 

PROPOSED  RULES 

Endangered  and  threatened  species: 
Colorado  River  endangered  fishes;  razorback  sucker,  etc.; 
critical  habitat.  48351 

Food  and  Drug  Administration 

NOTICES 

Lead  in  shellfish:  guidance  availability.  48368 

Geological  Survey 

NOTICES 

Grant  and  cooperative  agreement  awards: 
CHIM  Evaluation  Consortium,  48372 
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Health  and  Human  Services  Department 

See  Centers  for  Disease  Control  and  Prevention 

See  Food  and  Drug  Administration 

See  Health  Care  Financing  Administration 

Health  Care  Financing  Administration 

RULES 

Medicare,  medicaid,  and  clinical  laboratories  improvement 
programs: 
Laboratories  regulations;  correction,  48323 

Housing  and  Urban  Development  Department 

NOTICES 

Agency  information  collection  activities  under  OMB 

review,  48369 
Meetings: 
Occupancy  Standards  in  Public  and  Assisted  Housing 
Task  Force.  48371 

Indian  Affairs  Bureau 

NOTICES 

Irrigation  projects;  operation  and  maintenance  charges: 
Flathead  Indian  Irrigation  Project,  MT.  48430 

Power  rate  adjustments: 
Mission  Valley  Power  Utility,  MT,  48432 
Mission  Valley  Power  Utility,  power  rate  adjustments. 
48426 

Information  Security  Oversight  Office 

NOTICES 

Meetings: 
National  Industrial  Security  Program  Policy  Advisory 
Committee,  48372 

Interior  Department 

See  Fish  and  Wildlife  Service 

See  Geological  Survey 

See  Indian  Affairs  Bureau 

See  Land  Management  Bureau 

See  National  Park  Service 

See  Surface  Mining  Reclamation  and  Enforcement  Office 

International  Trade  Commission 

NOTICES 

Import  investigations: 
Defrost  timers  from  Japan,  48373 
Diltiazem  hydrochloride  and  diltiazem  preparation, 

48374 
Sparklers  from — 

China,  48374 
Sputtered  carbon  coated  computer  disks  and  products 

containing  same,  including  disk  drives,  48375 
Stainless  steel  wire  rod  from — 
Brazil  et  al..  48375 
Meetings;  Sunshine  Act,  48423 

Labor  Department  " 

See  Occupational  Safety  and  Health  Administration 

Land  Management  Bureau 

NOTICES 

Survey  plat  filings: 

Wyoming.  48372 
Withdrawal  and  reservation  of  lands: 

Montana;  correction.  48424 


i 


National  Foundation  on  the  Arts  and  the  Humanities 

NOTICES 

Grants  and  cooperative  agreements;  availability,  etc.: 
Arts  plus  initiative,  48376 

National  Highway  Traffic  Salety  Administration 

PROPOSED  RULES 

Motor  vehicle  safety  standards: 
Side  impact  protection — 
Anthropomorphic  test  dummies;  rulemaking 
terminated,  48350 
NOTICES 

Motor  vehicle  safety  standards;  exemption  petitions,  etc.: 
General  Motors  Corp..  48421 

National  Oceanic  and  Atmospheric  Administration 

RULES 

Endangered  and  threatened  species: 

Johnson's  seagrass,  48326 
NOTICES 
Permits: 

Endangered  and  threatened  species,  48354 

National  Park  Service 

PROPOSED  RULES 
Special  regulations: 

Yellowstone  National  Parit,  WY;  commercial  traffic  on 
U.S.  Highway  191,  48336 
NOTICES  ^ 

Meetings: 

Niobrara  Scenic  River  Advisory  Conunission,  48373 

Navy  Department 

NOTICES 

Meetings: 
Chief  of  Naval  Operations  Executive  Panel,  48355 
Chief  of  Naval  Operations  Executive  Panel  task  forces. 

48355 
Naval  Academy,  Board  of  Visitors,  48356 

Nuclear  Regulatory  Commission 

RULES 

Plants  and  materials;  physical  protection: 
j     Security  persoimel  at  Category  I  licensee  fuel  cycle 
[  facilities;  day  Bring  qualification  courses 

!         Correction,  48424 
NOTICES 
Operating  licenses,  amendments;  no  significant  hazards 

considerations;  biweekly  notices.  48376 
Applications,  hearings,  determinations,  etc.: 
Illinois  Power  Co..  48396 

Occupational  Safety  and  Heafth  Administration 

NOTICES 
Meetings: 

Construction  Safety  and  Health  Advisory  Committee, 
j  48375 

Pension  Benefit  Guaranty  Corporation 

RULES 

Multiemployer  plans: 

I     Valuation  of  plan  benefits  and  plan  assets  following  mass 
withdrawal — 
Interest  rates,  48306 
Single-employer  plans: 
Valuation  of  plan  benefits — 
Interest  rates  and  factors,  48305 
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VI 
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PefSonn«l  Management  Office. 

RUL£S 
Retirement: 
Federal  Employees  Retirement  System — 
Reemployment  of  annuitants;  effect  on  future  CSRS 
and  FERS  benefits.  48265 

Postal  Rate  Commission 

Noncfs 

Visits  to  facilities.  48397 

Presidential  Documents 

EXECUTIVE  OR06RS 

Commissions,  establishment,  renewal,  termination,  etc.: 
Foreign  Intelligence  Advisory  Board.  President's; 
estaWishment  (EO  12863).  48441 
AOMNISTRATIVE  ORDERS 
Bulgaria-U.S.  nuclear  energy  cooperation  agreement 

(Presidential  Determination  93-37  of  September  2. 

1993).  48263 
Guyana:  eligibility  to  receive  defense  articles  and  services 

(Presidential  Determination  93-35  of  August  30.  1993). 

48259 
Romania;  determination  and  waiver  under  Atomic  Energy 

Act  of  1954  to  receive  nuclear  exports  (Presidential 

Determination  93-36  of  August  30.  1993).  48261 

Public  Health  Service 

Set?  Centers  for  Disease  Control  and  Prevention 

See  Food  and  Drug  Administration 

Securities  and  Exchange  Commission 

NOTICES 

Self-regulatory  organizations: 

Clearing  agency  registration  applications — 
International  Securities  Clearing  Corp..  48368 
Self-regulatory  organizations;  proposed  rule  changes: 

Chicago  Board  Options  Exchange.  Inc.  48398 
Applications,  hearings,  determinations,  etc.: 

GMO  Investment  Trust.  48399 

Nations  Fund.  Inc..  et  al..  48400 

Piper  Funds  Inc.  et  al..  48402 

SEI  Liquid  Asset  Trust  et  al..  48403 

Society  Funds  et  al..  48408 

Surface  Mining  Reclamation  and  Enforcement  Office 

PROPOSED  RULES 

Initial  and  permanent  regulatory  programs: 
Surface  coal  mining  and  reclamation  operations:  Federal 
inspection  and  enforcement  authority.  48332 
Permanent  program  and  abandoned  mine  land  reclamation 
plan  submissions: 
Illinois  et  ai..  48333 

Transportation  Department 

See  Coast  Guard 

See  Federal  Aviation  Administration 


See  Federal  Highway  Administration 

See  Federal  Railroad  Administration 

See  Federal  Transit  Administration 

See  National  Highway  Traffic  Safety  Administration 

NOTICES 

Aviation  proceedings: 

Certificates  of  public  convenience  and  neces.sily  and 
foreign  air  carrier  permits;  weekly  applications. 
48411 
Senior  Executive  Service: 

Performance  Review  Boards;  membership.  48412 

Treasury  Department 

See  Alcohol.  Tobacco  and  Firearms  Bureau 
NOTICES 
Meetings: 
Customs  Service  Commercial  Operations  Advisory 
Committee.  48421 

Veterans  Affairs  Department 

NOTICES 
Meetings: 

Cooperative  Studies  Evaluation  Committee.  48422 

Wage  Committee,  48422 
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Part  11 

Department  of  the  Interior.  Bureau  of  Indian  Affairs.  48426 
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The  President.  48439 


Reader  Aids 

Additional  information,  including  a  list  of  public 
laws,  telephone  numbers,  and  finding  aids,  appears 
in  the  Reader  Aids  section  at  the  end  of  this  issue. 


Electronic  Bulletin  Board 

Free  Electronic  Bulletin  Board  service  for  Public 

Law  numbers.  Federal  Register  finding  aids,  and  a  list 

of  Clinton  Administration  officials  is  available 

on  202-275-1538  or  275-0920. 


Federal  Register  /Vol.  58.  No.  177  /  Wednesday.  September  15.  1993  /Contents 


VII 


CFR  PARTS  AFFECTED  IN  THIS  ISSUE 

A  cumulative  list  of  the  parts  affected  this  month  can  be  found  In  the 
Reader  Aids  section  at  the  end  of  this  issue. 


3  CFR 

Admlnistrattv*  Orders: 
Presidential  Determinations: 
No.  93-35  Of 

August  30,  1993 48259 

No.  93^  of 

August  30,  1993 48261 

No.  93-37  of 

September  2.  1993 48263 

Executive  Orders: 
12334  (Revoked  by 

EO  12863) 48441 

12537  (Revoked  by 

EO  12863) 48441 

12863 48441 

5  CFR 

831 48265 

837 48265 

841 48265 

842 48265 

844 48265 

846 48265 

7  CFR 

781 48273 

989 — 48274 

1910 48275 

1924 48275 

1941 48275 

1943 48275 

1944 48300 

1945 48275 

1955 48275 

1980 48275 

Proposed  Rules: 

1944 48330 

10  CFR 

73 48424 

14  CFR 

71 48301 

Proposed  Rules: 

71 48331 

15  CFR 

799 48302 

18  CFR 

Proposed  Rules: 

284 48332 

27  CFR 

24 48424 

29  CFR 

2619 48305 

2676 48306 

30  CFR 

Proposed  Rules: 

840 48332 

842 48332 

843 48332 

913 48333 

917 48333 

935 48333 

32  CFR 

342 48306 

371 48308 

33  CFR 

156. 48434 

323 48424 

328 48424 

36  CFR 

Propossd  Rules: 

7 48336 

40  CFR 

52  (3  documents) 48309. 


48312.48315 

73 48318 

180 48320 

186  (2  documents) 48320, 

48326 
Proposed  Rules: 

52  (2  documents) 48339, 

48344 
721  (3  documents) 48346, 

48347.48348 

42  CFR 

493 48323 

47  CFR 

43 48323 

61 48323 

73  (5  documents) 48323, 

48324,48325,48326 
Proposed  Rules: 
73 48349 

49  CFR 

Proposed  Rules: 

571 -...48350 

572 48350 

50  CFR 

222 48326 

227 48326 

Proposed  Rules: 

17 48351 


iK 

f; 

Bi 


48259 


Federal  Register 

Vol.  58.  No.  177 

Wednesday.  SrptnmJxir  15.  1903 


Title  3— 

The  President 


Presidential  Documents 
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Presidential  Determination  No.  93-35  of  August  30,  1993 

Eligibility  of  the  Cooperative  Republic  of  Guyana  To  Be  Fur- 
nished Defense  Articles  and  Senices  Under  the  Foreign  As- 
sistance Act  and  the  Arms  Export  Control  Act 

Memorandum  for  the  Secretary  of  State 

Pursuant  to  the  cuthority  vested  in  me  by  Section  503(a)  of  the  Foreign 
Assistance  Act  of  1961.  as  amended,  and  Section  3(a)(1)  of  the  Arms  Export 
Control  Act.  1  hereby  find  that  the  furnishing,  sale,  and/or  lease  of  defense 
articles  and  services  to  the  Cooperative  Republic  of  Guyana  will  strengthen 
the  security  of  the  United  States  and  promote  world  peace. 

You  are  authorized  to  report  this  finding  to  the  Congress  and  to  publish 
it  in  the  Federal  Register. 


i 


IKR  Doc.  93-22689 
Filed  9-13-93;  3;48  pm) 
Billing  code  4710-10-M 


THE  WHITE  HOL^SE, 
Washington,  August  30,  1993. 

Justification  for  Presidential  Determination  of  Eligibility  of 
the  Cooperative  Republic  of  Guyana  To  Be  Furnished  De- 
fense Articles  and  Services  Under  the  Foreign  Assistance  Act 
of  1961  and  the  Arms  Export  Control  Act 

Section  503  of  the  Foreign  Assistance  Act  of  1961  and  Section  3(a)(1)  of 
the  Arms  Export  Control  Act  require,  as  a  condition  of  eligibility  to  acquire 
defense  articles  and  services  from  the  United  States,  that  the  President 
find  that  the  furnishing  of  such  articles  and  services  to  the  country  concerned 
will  '"strengthen  the  security  of  the  United  States  and  promote  world  peace," 

The  Cooperative  Republic  of  Guyana,  with  substantial  U.S.  help,  imple- 
mented significant  electoral  reforms  that  enabled  it  in  October  1992  to 
hold  its  first  free  and  fair  elections  in  over  25  years.  The  Guyana  Defense 
Force  (GDF)  played  a  significant  and  non-partisan  role  in  returning  Guyana 
to  the  fold  of  democratic  countries.  It  is  in  the  interest  of  the  U.S.  to 
support  the  continued  democratic  evolution  in  Guyana  and  the 
professionalization  of  the  military. 

As  pressure  is  pieced  on  narcotics  traffickers  in  neighboring  countries,  Guy- 
ana will  likely  b3come  increasingly  subject  to  drug  smuggling.  It  also  is 
in  the  national  interest  of  the  United  States  to  support  the  counternarcotics 
efforts  of  Guyana  and  the  ability  of  the  Guyanese  military  to  successfully 
interdict  regional  drug  trafficking. 

1  have  therefore  concluded  that  providing  defense  articles  and  services  to 
the  Cooperative  /Republic  of  Guyana  will  further  our  long-term  goals  of 
strengthening  democracy  in  South  America,  promoting  regional  stability  and 
effectively  meeting  the  threat  posed  by  narcotics  trafficking,  and  thereby 
will  strengthen  the  security  of  the  United  States  and  promote  world  peace. 
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Presidential  Determination  No.  93-36  <rf"  August  30,  1993 

Determinatioa  and  Waiver  of  Romania's  Ineligibility  Under 
Section  129  of  the  Atomic  Energy  Act  of  1954  To  Receive 
Certain  U.S.  Nuclear  Exports 

\ 
Memorandum  for  the  Secretary  of  State 

Pursuant  to  section  129  of  the  Atomic  Energy  Act  of  1954.  as  amended 
by  the  Nuclear  Non-Proliferation  Act  of  1978  (P.L.  95-242),  I  hereby  deter- 
mine that  Romania  has  materially  violated  the  Romania-IAEA  safeguards 
agreement  and  the  U.S.-IAEA-Romania  supply  agreement.  I  hereby  further 
determine  that  cessation  of  exports  as  provided  for  by  section  129  of  the 
Act  would  be  seriously  prejudicial  to  the  achievement  of  United  States 
nonproliferatior  objectives  or  otherwise  jeopardize  the  common  defense  and 
security. 

You  are  directed  to  report  this  Determination  to  the  Congress  and  to  provide 
copies  of  the  Ji^tification  explaining  the'  basis  for  this  Determination.  You 
are  further  directed  to  publish  this  Determination  in  the  Federal  Register. 


OsJaUwULaA<p5AA»odk^CX^ 


THE  WHITE  HOUSE, 
Washington,  August  30.  1993. 


Justification  for  the  President's  Determination 

I 
On  April  29.  1992,  the  Government  of  Romania  informed  the  IAEA  Director 
General,  and  on  April  30,  1992,  the  United  States,  that  an  inventory  con- 
ducted earlier  that  month  at  the  former  Institute  for  Nuclear  Power  Reactors 
(INPR)  at  Pitesti,  Romania,  had  disclosed  two  (2)  milligrams  of  plutonium 
stored  outside  the  facility's  safeguards  material  balance  area,  in  effect  kept 
hidden  from  IAEA  safeguards  inspectors  in  violation  of  the  Romania-IAEA 
safeguards  agreement.  According  to  the  Romanian  Government  report,  further 
internal  investigation  determined  that  in  1985  INPR  personnel  carried  out 
laboratory-scale  reprocessing^f  nuclear  material  in  a  single  fuel  rod  clandes- 
tinely irradiated  in  Romania's  U.S.-supplied  TRIGA  research  reactor,  which 
resulted  in  the  separation  of  the  two  milligrams  of  plutonium.  The  report 
noted  that  the  reprocessing  activity  was  not  declared  (as  required  by  the 
Romania-IAEA  safeguards  agreement)  to  the  IAEA.  It  further  stated  that 
the  reprocessing  activity  was  evidently  no  longer  performed  after  1985, 
although  the  two  milligrams  of  plutonium  continued  to  be  stored  outside 
the  safeguarded  area  until  it  was  discovered  in  April  1992. 

The  current  Government  of  Romania  described  the  case  as  "a  residue  of 
the  practices  of  the  former  totalitarian  Communist  regime"  and  a  breach 
of  domestic  Romanian  law  as  well  as  of  Romania's  international  obligations. 
It  stressed  its  own  policy  of  strict  compliance  with  all  its  nuclear  non- 
proliferation  obligations,  in  the  spirit  of  which  it  said  it  had  moved  imme- 
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diately  to  ensure  ftill  disclosure  of  the  1985  incident  and  had  invited  the 
IAEA  to  perform  a  special  inspection.  The  IAEA  in  fact  carried  out  such 
an  inspection  and  confirmed  the  report  of  the  present  Government  of  Romania 
to  the  IAEA  Board  of  Governors  in  June  1992. 

Based  on  the  current  Romanian  Government's  own  voluntary  disclosures, 
it  is  clear  that  in  1985  and  thereafter,  subsequent  to  the  effective  date 
of  the  applicable  U.S.  statute,  Romania  materially  violated  an  IAEA  safe- 
guards agreement  within  the  meaning  of  section  129  of  the  Atomic  Energy 
Act.  {Inasmuch  as  the  TRIGA  reactor  and  the  nuclear  material  used  in 
the  1985  clandestine  irradiation  were  supplied  to  Romania  by  the  United 
States.  Romania  also  violated  it  obligations  to  the  United  States  under  the 
trilateral  U.S.-IAEA-Romania  supply  agreement,  the  agreement  under  which 
the  TRIGA  reactor  and  the  nuclear  material  were  transferred  from  the  United 
States  to  Romania  through  the  IAEA). 

The  President  has  therefore  determined,  pursuant  to  section  129  of  the 
Atomic  Energy  Act  of  1954,  as  amended  by  the  Nuclear  Non-Proliferation 
Act  of  1978  (Public  Law  95-242).  that  Romania  has  materially  violated 
an  IAEA  safeguards  agreement  and  the  U.S.-IAEA-Romania  supply  agreement. 

Cessation  of  U.S.  nuclear  exports  to  Romania,  however,  would  be  seriously 
prejudicial  to  United  States  nonproliferation  objectives  and  otherwise  jeop- 
ardize the  common  defense  and  security.  The  violation  occurred  not  merely 
under  a  different  government,  but  under  a  very  different  form  of  government 
The  current  Romanian  Government  initiated  the  investigation  of  its  own 
accord,  moved  promptly  to  inform  both  the  IAEA  and  the  United  States 
of  the  results  (embarrassing  and  potentially  damaging  though  they  were), 
requested  an  immediate  verification  by  IAEA  inspectors,  and  has  taken 
concrete  steps  to  prevent  any  recurrence.  It  has  strongly  reaffirmed  its  intent 
to  abide  completely  by  its  NPT  and  other  international  obligations  with 
respect  to  nuclear  nonproliferation.  The  present  Romanian  Government  has 
demonstrated  its  commitment  to  a  responsible  nuclear  export  policy  by 
joining  the  NPT  Exporters  Committee  (Zangger  Committee)  and  the  Nuclear 
Supplies  Group. 

It  is  clearly  in  the  U.S.  interest  to  encourage  other  governments  to  take 
the  same  forthright  steps  that  Romania  has  taken  when  similar  circumstances 
arise.  To  impose  sanctions  on  the  current  Romanian  Government  for  the 
misdeeds  of  an  earlier  and  far  less  open  regime  would  discourage  others 
from  moving  to  publicize  and  rectify  nonproliferation  abuses  when  they 
discover  them,  and  would  thus  make  it  substantially  more  difficult  to  achieve 
U.S.  nonproliferation  goals. 

In  addition.  U.S.  peaceful  nuclear  cooperation  with  Romania  contributes 
to  our  overall  policy  of  responding  positively  and  constructively  to  the 
process  of  democratization  and  economic  reform  in  that  country.  It  would 
be  counterproductive  to  permit  sanctions  tied  to  the  misdeeds  of  the  earlier 
regime  to  undermine  our  efforts  to  support  positive  developments  under 
the  current  Government.  Moreover,  continued  Romanian  ineligibility  for 
U.S.  nuclear  exports  would  needlessly  disadvantage  U  S.  suppliers  seeking 
to  export  to  Romania. 

The  President  has  therefore  further  determined  that  cessation  of  exports 
as  provided  for  by  section  129  of  the  Act  would  be  seriously  prejudicial 
to  the  achievement  of  United  States  nonproliferation  objectives  and  otherwise 
jeopardize  the  common  defense  and  security. 
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Presidential  Documents 


Presidential  betermination  No.  93-37  of  September  2,  1993 

Presidential  Determination  of  the  Proposed  Agreement  Be- 
tween the  United  States  of  America  and  the  Republic  of  Bul- 
garia for  Cooperation  in  the  Field  of  Peaceful  Uses  of  Nu- 
clear Energy 

J 

Memorandum  for  the  Secretary  of  State  [andl  the  Secretary  of  Energy 

I  have  considered  the  proposed  Agreement  Between  the  Government  of 
the  United  States  of  America  and  the  Government  of  the  Republic  of  Bulgaria 
for  Cooperation  in  the  Field  of  Peaceful  Uses  of  Nuclear  Energy,  along 
with  the  views,  recommendations,  and  statements  of  the  interested  agencies. 

I  have  determined  that  the  performance  of  the  agreement  will  promote, 
and  will  not  constitute  an  unreasonable  risk  to,  the  common  defense  and 
security.  Pursuant  to  section  123  b.  of  the  Atomic  Energy  Act  of  1954, 
as  amended  (42  U.S.C.  2153(b)),  I  hereby  approve  the  proposed  agreement 
and  authorize  you  ';o  arrange  for  its  execution. 

The  Secretary  of  State  is  authorized  and  directed  to  publish  this  determina- 
tion in  the  Federal  Register. 


IXrtu-^i^A^^^Ptuo^^ 
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OFFICE  OF  PERSONNEL 
MANAGEMENT 

5  CFR  Parts  831, 837. 841, 842, 844. 
and  846 

RiN3206-AO6O 
Raempioyment  of  AnnuitanU 

AGENCY:  Office  of  Personnel 

Management. 

ACTION:  Final  rule. 

SUMMARY:  This  flnal  rule  amends  the 
Civil  Service  Retirement  System  (CSRS) 
and  Federal  Employees  Retirement 
System  (FERS)  regulations  governing 
reemployed  annuitants,  and  the  effect  of 
reemployment  on  future  CSRS  and 
FERS  benefits.  These  final  rules 
implement  section  134  of  Public  Law 
100-238  and  consolidate  all  the  rules 
governing  reemployed  annuitants  into  a 
single  part  of  0PM  regulations. 
EFFECTIVE  DATE:  October  15. 1993. 
FOR  FURTHER  MFORMATION  CONTACT: 
Eugene  R.  Littleford,  (202)  606-0299. 
SUPPLEMENTARY  INFORMATION:  A  notice 
01  proposed  rulemaking  was  published 
in  the  Faderal  Register  on  October  9, 
1992  (57  FR  46512).  to  create  part  837 
and  amend  parts  831,  841,  842,  844.  and 
846  of  title  5,  Code  of  Federal 
Regulations;  to  implement  the 
provisions  of  section  134  of  Public  Law 
100-238,  enacted  January  8. 1988. 
which  governs  the  reemployment  of 
FERS  annuitants  and  CSRS  annuitants 
who  elect  FERS  coverage;  and  to 
consolidate  the  existing  rules  governing 
reemployed  annuitants.  An  additional 
information  collection  was  also 
proposed. 

Written  comments  were  received  from 
two  Federal  agencies,  two  employee 
organizations,  and  two  employees. 

One  commenter  siiggested  that  a  note 
be  added  to  §  837.101  (Applicability)  to 
the  efiiact  that  part  837  does  not 
incorporate  the  rules  governing  the 


reemployment  of  innwtants  without 
reduction  in  pay  (t  annuity  as  provided 
by  part  553  of  titl*  5.  Code  of  Federal 
Regulations.  Annuitants  reemployed 
under  part  553  art  not  considered  to  be 
reemployed  for  ths  purposes  of  part  837. 
(See  the  definition  of  "reemployed"  in 
S  837.102.)  Service  performed  during 
reemployment  un  ier  provisions 
permitting  reemployment  without  offset 
of  annuity  cannot  be  credited  in  the 
computation  of  a  supplemental  or 
redetermined  annuity  or  survivor 
annuity.  For  the  convenience  of  readers, 
we  are  adding  a  reference  to  part  553, 
as  suggested. 

Another  commenter  suggested  that 
the  phrase  "not  fo-  charges  of 
misconduct  or  delinquency"  be  deleted 
as  a  modifier  of  tha  term  "involuntary 
separation,"  when)  it  appears  in 
§§  837.103(c)  and  337.202(b).  Section 
837.103(c)  details  information  that  must 
be  provided  by  the  annuitant  to  the 
agency  upon  reemployment,  while 
§  837.202(b)  details  the  types  of  CSRS 
annuity  that  termi  late  on 
reemployment.  The  commenter's 
suggested  deletion  indicates  a 
misunderstanding  of  the  purp>ose  of 
these  regulations.  >Vhile  a  discontinued 
service  retirement  must  be  based^n  an 
involuntary  separation  not  for  cause  on 
charges  of  misconduct  or  delinquency, 
the  annuity  of  a  person  who  retired  afler 
meeting  the  age  and  length  of  service 
requirements  for  a  voluntary  retirement 
may  also  be  based  on  an  involuntary 
separation  not  for  cause.  By  law,  a 
retiree's  treatment  upon  reemployment 
depends,  among  other  things,  on 
whether  the  retiree  had  been  separated 
not  for  cause  on  charges  of  misconduct 
or  delinquency,  an  i  this  terminology  is 
therefore  needed  ii  the  regulations. 

Another  commenter  suggested  that 
§837.301  specifica.ly  restate  the  rules  of 
retirement  coverage,  rather  than 
reference  subpart  E  of  part  831  and 
subpart  A  of  part  812.  It  was  also 
suggested  that  a  reemployed  annuitant's 
right  to  elect  FERS  under  certain 
conditions  also  be  described.  While  the 
suggested  repetition  of  material  might 
be  appropriate  in  p^paring  operational 
guidance,  it  would  unduly  lengthen 
these  regulations. 

Another  commecter  suggested  that 
§  837.403(b)(1)  be  amended  by  inserting 
a  parenthetical  exp  anatory  phrase,  to 
read  as  follows:  "It*  *  •  the  former 
disability  annuitant  is  entitled  to  either 


an  immediate  or  deferred  aimuity  based 
on  the  most  recent  separation  (for 
example,  5  or  more  years  as  a 
reemployed  annuitant),  any  right  to  an 
annuity  based  on  a  prior  separation  is 
permanently  extinguished."  We  decided 
not  to  adopt  that  suggestion  because  we 
believed  that  it  could  be  misleading. 
Under  CSRS  and  FERS,  a  former 
disabiUty  annuitant  who  has  been  found 
recovereid,  or  restored  to  earning 
capacity,  does  not  need  to  work  for  an 
additional  5  years  to  extinguish 
retirement  rights  based  on  prior 
separation.  Under  CSRS,  any  separation 
from  covered  service  (as  an  employee, 
not  as  a  reemployed  annuitant)  that 
meets  the  l-year-out-of-2  coverage 
requirement  of  5  U.S.C  8333(b)  would 
extinguish  prior  retirement  rights.  Since 
FERS  does  not  have  a  l-year-out-of-2 
requirement,  any  separation  from 
covered  employment  after  5  years  of 
creditable  service,  in  totem, 
extinguishes  prior  retirement  rights. 

Another  commenter  suggested  that 
the  CSRS  or  FERS  retirement 
deductions  withheld  during  a  period  of 
reemployment  that  is  not  used  in 
annuity  computation,  because  there  is 
no  title  to  either  a  supplemental  or 
redetermined  annuity  benefit,  should  be 
automatically  refunded  to  the  annuitant. 
For  the  following  reasons,  we  do  not 
believe  that  this  would  be  the  best 
approadi.  If  the  annuitant  has 
commenced,  or  is  contemplating, 
subsequent  employment  that  may 
establish  a  future  right  to  supplemental 
or  redetermined  annuity  in  which  the 
existing  period  of  service  would  be 
credited,  refunding  the  deductions 
could  adversely  impact  the  annuitant's 
interests.  If  it  were  CSRS  service,  a 
deposit  would  be  required  before  the 
service  could  be  credited.  If  it  were 
FERS  service,  payment  of  the  refund 
would  bar  future  credit,  since  there  are 
no  applicable  deposit  or  redeposit 
provisions.  Consequently,  we  have 
decided  only  to  pay  these  amounts  at 
the  request  of  the  annuitant.  It  was  also 
suggested  that  interest  be  paid  on  such 
a  refund.  This  suggestion  cannot  be 
adopted  because  interest  may  only  be 
paid  where  there  is  a  statutory  authority 
for  such  payment.  There  is  no  statutory 
authority  for  payment  of  interest  under 
these  circumstances. 

Another  commenter  suggested  that 
§  837.502  changed  the  rule  on 
reinstatement  of  a  CSRS  discontinued 
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service  annuity  after  reemployment,  in 
that  it  would  bat  reinstatement  if  the 
individual  is  entitled  to  either  an 
immediate  or  deferred  annuity  on  the 
basis  of  the  subsequent  separation  from 
reemployment.  The  commenter 
suggested  that  this  was  a  major  change 
in  policy,  apparently  in  the  belief  that 
the  previous  regulation  barred 
reinstatement  only  if  the  individual  was 
entitled  to  an  immediate  annuity. 
However,  there  has  been  no  change  in 
policy.  The  prior  regulation,  §831.804. 
allowed  reinstatement  of  the 
discontinued  service  annuity  if  the 
individual  does  not  meet  eligibility 
requirements  for  title  to  aimuity  based 
on  the  separation  from  reemployment 
This  was  erroneously  interpreted  by  the 
commenter  to  mean  that  only  an 
immediate  entitlement  would  prevent 
reinstatement  of  the  prior  annuity.  To 
clarify,  we  have  expressly  stated  in  the 
regulations  that  the  rule  is  applicable  in 
cases  of  either  an  immediate  or  deferred 
annuity  entitlement  that  is  based  on  the 
separation  from  reemployment. 

We  received  an  oral  comment 
suggesting  that  imused  sick  leave  be 
referenced  in  §  837.503(b)(1).  which 
describes  the  computation  of  a 
supplemental  annuity.  We  agree  and 
have  amended  §  837.503(b)(l)(i)  to  that 
effect. 

Finally,  a  commenter  suggested  that 
§  837.503(c)(2).  which  excludes  from  a 
supplemental  annuity  computation 
credit  for  service  as  a  reemployed 
annuitant  when  annuity  was  paid  but 
not  offset  from  salary,  include  a  cross- 
reference  to  part  553  of  title  5.  Code  of 
Federal  Regulations.  This  section  was 
intended  to  refer  not  just  to  employment 
under  part  553.  but  also  to  other 
provisions  of  law  that  governed  such 
emplojinent  in  the  past,  as  well  as 
possible  future  enactments.  We 
therefore  determined  that  the  suggested 
reference  would  be  confusing,  in  that  it 
might  be  interpreted  as  limiting  in 
nature. 

List  of  Subjects  in  5  CFR  Parts  831,  837, 
841,842.  844,  and  846 

Administrative  practice  and 
procedure.  Air  traffic  controllers. 
Alimony,  Claims,  Disability  benefits. 
Firefighters,  Government  employees. 
Income  taxes.  Intergovernmental 
relations.  Law  enforcement  officers. 
Pensions.  Reporting  and  recordkeeping 
requirements.  Retirement. 

Office  of  Personnel  Management 
Patricia  W.  LAttimore, 
Acting  Deputy  Director. 

Accordingly,  the  Office  of  Personnel 
Management  amends  5  CFR  parts  831, 
837, 841,  842. 844,  and  846.  as  follows: 


PART  831— RETIREMENT 

1.  The  authority  citation  for  part  831 
continues  to  read  in  part  as  follows: 

Authority:  5  U.S.C  8347;  •  •  V 

§831.502    [Amended] 

2.  Paragraph  (f)  of  §  831.502  is 
removed,  paragraph  (g)  is  redesignated 
(f).  and  paragraph  (f)(5).  as  redesignated, 
is  removed. 

M  831.801-831.805    Subpart  H— (Removed 
andRasetved] 

3.  Subpart  H  of  part  831.  consisting  of 
§§831.801-831.805.  is  removed  and 
reserved. 

4.  Part  837  is  added  to  read  as  follows: 

PART  837— REEMPLOYMENT  OF 
ANNUITANTS 

Subpart  A— <x€neral  Provisions 

837.101  Applicability. 

837.102  Dennitions. 

837.103  Notice. 

Subpart  B — Annuitant  and  Employee  Status 

837.201  Annuitant  status. 

837.202  Annuities  that  terminate  on 
reemployment 

837.203  Annuities  that  are  suspended 
during  reemployment 

Subpart  C— Coverage  and  Contributions 

637.301  Coverage. 

837.302  Agency  contributions. 

837.303  Aimuity  offset 

637.304  Agency  liability  for  payments. 

837.305  Lump-sum  credit  not  reduced. 

637.306  Refund  of  lump-sum  credit. 

Subpart  D — Reemployment  of  Disability 
Annuitants 

837.401  Generally. 

837.402  Special  notice. 

837.403  Termination  of  annuity  after 
reemployment 

837.404  Reinstatement  of  annuity  during  a 
period  of  employment  nut  subject  to 
CSRS  or  FERS. 

Subpart  E — Retirement  Benefits  on 
Separation 

837.501  Refund  of  retirement  deductions. 

837.502  Reinstatement  of  annuity. 

837.503  Supplemental  annuity. 

837.504  Redetermined  annuity. 

Subpart  F— Death  Benefits 

837.601  Generally. 

837.602  I^mip-sum  payment  of  retirement 
deductions. 

837.603  Increased  survivor  tjenefits. 

Subpart  G— CSRS  Offset 

837.701  Offset  from  supplemental  annuity. 

837.702  Offset  from  supplemental  survivor 
annuity. 

Subpart  H — Alternative  Entitlements  and 
Canceled  Retirements 

837.801    Unperfected  entitlement  to  CSRS 
benefits  based  on  a  prior  separation. 


Sec 

837.802  Benefits  under  another  retirement 
system  for  Federal  employees  based  oa 
the  most  recent  separation. 

837.803  Cancellation  of  retirement  by 
judicial  or  administrative  authority. 

837.804  Finality  of  elections  under  this 
subpart. 

Authority:  5  U.S.C.  8337.  8344,  8347,  8455. 
8456.  8461.  and  8468;  and  section  302  of 
Pub.  L  99-335.  |une  6, 1986.  as  amended. 

Subpart  A — General  Provisions 

S  837.101    Applicability. 

(a)  This  part  prescribes  rules 
governing — 

(1)  Reemployment  of  an  annuitant  by 
the  Federal  Government: 

(2)  Reemployment  of  an  annuitant  by 
the  government  of  the  District  of 
Columbia  when  the  annuitant  had  been 
employed  subject  to  CSRS  by  the 
District  of  Columbia  prior  to  October  1, 
1987,  or  was  appointed  to  a  position  in 
the  government  of  the  District  of 
Columbia  on  October  1, 1987.  pursuant 
to  the  Saint  Elizabeths  Hospital  and 
District  of  Columbia  Mental  Health 
Services  Act;  and 

(3)  The  payment  of  retirement  and 
death  benefits  based  on  reemployment 
covered  by  this  part. 

(b)  This  part  is  not  applicable  to 
reemployment,  in  the  Executive  Branch, 
under  5  U.S.C  8344(i)  or  8468(0  (see 
part  553  of  this  chapter),  relating  to 
reemployment  of  retirees  to  meet 
exceptional  employment  needs,  or  to 
employment  under  5  U.S.C.  8344  (j)  or 
(k)  or  5  U.S.C  8468  (g)  or  (h)  in  the 
Judicial  or  Legislative  Branches. 

$837,102    Definitions. 

Actual  service  means  the  period  of 
time  during  which  an  annuitant  is 
reemployed,  excluding  periods  of 
separation  and  non-pay  status. 

Annuitant  means  a  former  employee 
or  Member  who  is  receiving,  or  meets 
the  legal  requirements  and  has  filed 
claim  for,  annuity  under  either  CSRS  or 
FERS  based  on  his  or  her  service. 

Another  retirement  system  or  "other 
retirement  system"  means  a  program 
created  by  Federal  or  District  of 
Columbia  statute  or  regulation  and 
administered  by  an  agency  of  the 
Federal  Govenunent  or  District  of 
Columbia  that  provides  retirement  and/ 
or  death  benefits  to  Federal  or  District 
of  Columbia  employees  whose 
employment  would  otherwise  be  subject 
to  the  provisions  of  CSRS  or  FERS.  or 
that  credits  service  in  the  computation 
of  benefits  that  would  otherwise  be 
credited  in  the  computation  of  a  CSRS 
or  FERS  benefit,  or  that  provides  a  death 
benefit  when  a  death  benefit  is  payable 
fit)m  CSRS  or  FERS. 


! 


Federal  Register  /Vol.  58.  No.  177  /  Wednesday.  September  15;  1993  /  Rules  and  Regulationis  48267 


CSflS  ineans  the  Civil  Service 
Retirement  System,  as  described  In 
subchapter  III  of  chapter  83  of  title  5. 
United  States  Code. 

CSRS  annuitant  means  an  annuitant 
retired  under  CSRS. 

CSHS-Offset  service  means  service  by 
a  reemployed  CSRS  annuitant  that  is 
subject  to  the  OASDI  tax  by  operation  of 
section  101  of  Public  Law  9»-21.  It  does 
not  include  any  service  performed 
before  January  1, 1984. 

CSRS-Offset  wages  means  basic  pay, 
as  defined  under  5  U.S.C.  8331(3),  of  an 
employee  or  Member  performing  CSRS- 
Offset  service,  but  not  to  exceed  the 
contribution  and  benefit  base  for  the 
calendar  year  involved. 

Continuous  service  means 
reemployment  vrithout  a  period  of 
separation  from  service,  or  conversion 
to  intermittent  status,  of  more  than  3 
days. 

Contribution  and  benefit  base  means 
the  contribution  and  benefit  base  in 
effect  with  respect  to  the  period 
involved,  as  determined  under  section 
230  of  the  Social  Security  Act. 

FEC  means  Federal  Employees 
Compensation,  that  is,  bene&ts  paid  on 
the  basis  of  a  work-related  disease  or 
injury  under  the  provisions  of  chapter 
81  of  title  5,  United  States  Code,  but 
does  not  include  a  scheduled  award 
under  the  provisions  of  5  U.S.C.  8107, 
or  medical  services  under  5  U.S.C.  8103. 

FERS  means  the  Federal  Employees 
Retirement  System,  as  described  in 
chapter  84  of  title  5,  United  States  Code. 

FERS  annuitant  means  an  annuitant 
who  retired  under  FERS,  or  a 
reemployed  CSRS  annuitant  whose 
election  of  FERS  coverage  under  part 
846  of  this  chapter  is  effective  on  or 
after  January  8,  1988. 

Full-time  equivalent  to  part-time 
service  means  the  amount  of  actual 
service  that  would  result  if  the  total 
hours  worked  on  a  part-time  basis  had 
been  performed  on  a  full-time  basis,  and 
the  remcuning  portion  of  the  period  of 
reemployment  was  in  a  non-pay  status. 

Full-time  service  means  actual  service 
in  which  the  reemployed  annuitant  is 
scheduled  to  work  the  number  of  hours 
and  days  required  by  the  administrative 
workweek  for  his  or  her  grade  or  class 
(normally  40  hours). 

Fund  means  the  Civil  Service 
Retirement  and  Disability  Fund  as 
described  at  5  U.S.C  8348. 

Intermittent  service  means  any  actual 
service  performed  on  a  less  than  full- 
time  basis  with  no  prescheduled  regular 
tour  of  duty. 

Lump-sum  credit  has  the  same 
meaning  as  the  term  is  defined  at 
section  8401(19)  or  section  8331(8)  of 


title  5,  United  States  Code,  as  may  be 
applicable  under  the  circumstances. 

OASDI  tax  means,  with  respect  to 
Federal  wages,  the  Old  Age,  Survivors, 
and  Disability  Insurance  tax  imposed 
under  section  3101(a)  of  the  Internal 
Revenue  Code  of  1986. 

Part-time  service  means  actual  service 
performed  on  a  less  than  full-time  basis 
under  a  pre-scheduled  regular  tour  of 
duty. 

Pay  means  the  basic  pay  of  the 
position  to  which  the  reemployed 
annuitant  is  appointed,  prior  to 
reduction  for  retirement  contributions 
and  annuity  offset,  and  excludes  any 
other  benefits  or  compensation  the 
reemployed  annuitant  receives,  such  as 
benefits  authorized  under  the  provisions 
of  chapter  81  of  tiile  5,  United  States 
Code. 

Reemployed  means  reemployed  in  an 
appointive  or  elective  position  with  the 
Federal  GovemmRnt,  or  reemployed  in 
an  appointive  or  tlective  position  with 
the  District  of  Col  ambia  (when  the 
aiwuitant  was  first  employed  subject  to 
CSRS  by  the  District  of  Columbia  before 
October  1, 1987,  c>r  was  appointed  to  a 
position  in  the  government  of  the 
District  of  Columbia  on  October  1, 1987, 
pursuant  to  the  Sunt  Elizabeths 
Hospital  and  District  of  Columbia 
Mental  Health  Se^ices  Act),  whether 
the  position  is  su  )ject  to  CSRS.  FERS, 
or  another  retirement  system,  but  does 
not  include  appo  ntment  as  a  Governor 
of  the  Board  of  Governors  of  the  United 
States  Postal  Ser%  ice.  or  reemployment 
under  provisions  of  law  that  exclude 
offset  of  pay  by  annuity,  that  is,  sections 
8344  (i).  (j),  or  (k),  or  8468  (f).  (g).  or  (h) 
of  title  5,  United  States  Code. 

Retired  Member  means  a  former 
Member  of  Congrass,  as  defined  by  5 
U.S.C  2106.  who  has  met  the 
requirements  for  Member  retirement  as 
sp>ecified  at  sections  8336(g),  8337(a), 
8338(b),  8412,  8413,  and  8451(b)  of  title 
5,  United  States  Code,  and  who  has  filed 
claim  therefor. 

Suspension,  in  regard  to  payment  of 
annuity,  means  tiat  payment  of  annuity 
stops  but  annuitant  status  continues. 

Termination  in  regard  to  payment  of 
annuity,  means  tiiat  both  payment  of 
aimuity  and  annuitant  status  cease. 

$837,103    Notice 

(a)  To  OPM.  Oil  or  before  the  date  a 
reemployed  annv  itant  is  appointed,  the 
appointing  agency  must  notify  OPM  in 
writing  of  the  appointment,  and  provide 
OPM  with  the  following  information — 

(1)  The  annuitant's  name,  date  of 
birth,  social  secu  ity  number  (if 
applicable),  and  retirement  claim 
number; 


(2)  A  description  of  the  kind  of 
appointment; 

(3)  Whether  the  amount  of  annuity 
allocable  to  the  period  of  reemployment 
is,  or  will  be,  withheld  from  the 
reemployed  annuitant's  pay,  in 
accordance  with  §837.303  of  this  part; 
and 

(4)  When  the  appointment  is  an 
interim  appointment  under  §  772.102  of 
this  chapter,  an  explicit  statement  that 
the  appointment  is  required  by  the 
Whistleblower  Protection  Act  of  1989. 

(b)  To  annuitant.  The  agency  should 
advise  the  annuitant  in  writing, 
generally,  of  the  effect  reemployment 
has  on  annuitant  status  and/or  the 
continued  receipt  of  annuity,  the 
possible,  future  retirement  benefits  that 
may  be  payable  to  an  annuitant  on  the 
basis  of  reemployment,  and.  for  CSRS 
annuitants,  whether  the  annuitant  may 
elect  to  have  retirement  deductions 
withheld  from  his  or  her  basic  pay. 

(c)  Obligation  of  annuitant  to  provide 
information.  Before  appointment,  and  as 
a  condition  of  reemployment,  the 
annuitant  must  provide  the  employing 
agency  with  the  following  information — 

(1)  Whether  the  annuitant  is  then  in 
receipt  of  armuity; 

(2)  The  gross  monthly  amount  of 
annuity  the  annuitant  is  then  receiving; 

(3)  Whether  the  annuitant  is  a 
disability  annuitant,  and  if  so,  whether 
OPM  has  found  the  annuitant  recovered 
fiom  his  or  her  disability,  or  restored  to 
earning  capacity;  and- 

(4)  If  the  annuitant  is  a  CSRS 
annuitant,  whether  the  annuitant's 
retirement  was  based  on  an  involuntary 
separation,  not  for  charges  of 
misconduct  or  delinquency. 

Subpart  &— Annuitant  and  Employee 
Status 

§837.201    Annuitant  status. 

Unless  his  or  her  annuity  is 
terminated  under  the  provisions  of 
§§  837.202  or  837.403  of  this  part,  an 
annuitant  continues  to  be  an  annuitant 
throughout  the  period  of  reemployment, 
whether  or  not  he  or  she  continues  to 
receive  annuity  payments  during  the 
period  of  reemployment. 

$837,202    Annuities  that  terminate  on 
reemploy  iiieiiL 

(a)  FERS  annuitants.  (1)  The  annuity 
of  a  FERS  aimuitant  who  is  a  disability 
annuitant  whom  OPM  has  found 
recovered  or  restored  to  earning 
capacity  prior  to  reemployment 
terminates  on  reemployment. 

(2)  The  aimuity  of  a  FERS  annuitant 
who  is  8  former  military  reserve 
technician  awarded  a  disability 
retirement  annuity  under  5  U.S.C  8456, 
in  addition  to  being  subject  to  paragraph 


4a268F«ieral  Eegister  /  Vol.  58.  No.  177  /  Wednesday.  Septamber  15.  1993  /  Rulea  and  Rggulatioos 


(a)(1)  of  this  section,  shall  terminate  on 
the  date  the  annuitant  declines  an  offer 
of  employment  with  a  department  or 
ageDcy.  where  the  employment  is  in  the 
same  commuting  area  and  of  the  same 
grade  as,  or  a  level  equivalent  to,  the 
position  from  which  the  annuitant 
retired. 

(b)  CSRS  anauitants.  (1)  The  annuity 
of  a  CSRS  annuitant  terminates  on 
reemployment  if— 

(i)  The  annuitant  is  a  disability 
annuitant  whom  OPM  has  found 
recovered  or  restored  to  earning 
capacity  prior  to  reemployment,  or 
whose  disability  annuity  was  awarded 
under  the  provisions  of  5  U.S.C  8337(h) 
berause  the  annuitant  was  a  h4atioaal 
Guard  Technician  who  was  medically 
disqualified  for  continued  membership 
in  the  National  Guard; 

(ii)  The  annuitant  is  not  a  retired 
Member  and  the  annuity  Is  based  on  an 
Involuntary  separation  (other  than  a 
separatifm  that  was  mandated  by  statute 
bMed  on  the  annuitant's  age  end  length 
of  service,  or  a  separation  for  cause  on 
charges  of  misconduct  or  delinquency) 
where  the  reemployment  would,  if  the 
individual  wrere  not  an  annuitant,  be 
covered  by  CSRS; 

(iii)  The  annuitant  is  not  a  retired 
Member  and  is  appointed  by  the 
President  to  a  position  that  would,  if  the 
individual  %vere  not  an  annuitant,  be 
covered  by  CSRS;  or 

(iv)  The  annuitant  is  not  a  retired 
Member  and  is  elected  as  a  Member. 

(2)  A  disability  annuity  awarded  a 
former  National  Guard  Technician 
under  the  provisions  of  5  U.S.C  8337(h) 
shall  terminate  on  the  date  the 
annuitant  declines  an  offer  of 
employment  with  a  department  or 
agency,  where  the  employment  is  in  the 
same  commuting  area  and  of  the  same 
grade  as,  or  a  level  equivalent  to,  the 
position  from  which  the  annuitant 
retired. 

1837.203    Annuitea  tttal  are  auspendad 
Qunn^  reampwymenL 

(a)  A]l  annuitants.  Payment  of  annuity 
is  suspended  when — 

(1)  The  annuitant  is  appointed  as  a    ''^ 
justice  or  judge  of  the  United  States,  as 
defined  by  section  451  of  title  28, 
United  States  Code:  or 

(2)  The  annuitant  receives  an  interim 
appointment  under  $  772.102  of  this 
chapter. 

(b)  CSRS  annuitants  only.  Payment  of 
annuity  is  suspended  when  the 
annuitant  is  a  retired  Member  and 
becomes  employed  in  an  elective 
position,  or  is  appointed  to  a  position 
that  is  not  intermittent  or  without  pay. 


Subpart  C—Cov«rao*  and 
Contributtona 


I837J01 

(a)  When  annuity  terminates  on,  or  is 
suspended  during,  reemployment. 
Retirement  coverage  under  either  CSRS 
or  FERS  is  govemwl  by  subpart  B  of  part 
831  or  subpart  A  of  part  842  of  this 
chapter,  as  is  appropriate. 

(b)  When  annuity  continues.  (1) 
Unless  a  reemployed  FERS  annuitant's 
employment  is  on  an  intermittent  basis, 
as  an  employee  subject  to  another 
retirement  system,  or  as  President, 
deductions  for  the  Fund  shall  be  made 
under  5  U.S.C  8422(a). 

(2)  A  CSRS  annuitant  is  not  subject  to 
deductions,  imless  he  or  she  is  serving 
in  an  other-than-intermittent  statiis 
(except  as  President),  is  not  covered  by 
another  retirement  system,  and  elects  to 
have  retirement  deductions  made  from 
his  or  her  pay.  Generaliy,  deductions  are 
made  no  later  than  the  beginning  of  the 
first  pay  period  immediately  following 
the  date  the  reemployed  annuitant  files 
the  election  with  the  employing  agency. 
When  the  annuitant  elects  to  have 
deductions  made,  he  or  she  may  not 
change  the  election  during  continuous 
service  with  that  agency. 

(3)  The  amount  of  basic  pay  prior  to 
ofbet  of  annuity  under  §  837.303  of  this 
part  is  used  in  computing  the  amount  of 
deductions.  The  rate  of  retirement 
deductions  is  that  which  attaches  to  the 
position  under  the  provisions  of 
sections  8334(a),  8334(k),  or  8422(a)  of 
title  S.  United  States  Code,  as  is 
applicable. 

1837.302  Agenqr  contritMitiona. 

(a)  FERS  annuitants.  An  agency  that 
reemploys  a  FERS  annuitant  subject  to 
retirement  deductions  under 

§  837.301(b)(1)  of  this  part  shall  make 
contributions,  as  specified  in  5  U.S.C 
8423,  to  the  Fund,  based  on  the 
reemployed  annuitant's  pay  prior  to 
offset  of  annuity  under  the  provisions  of 
§837.303  of  this  part. 

(b)  CSRS  annuitants.  An  agency  that 
reemploys  a  CSRS  annuitant  is  required 
to  make  an  agency  contribution  when — 

(1)  The  annuity  is  suspended  or 
terminated  under  the  provisions  of 
subpart  B  of  this  part;  and 

(2)  The  appointment  is  subject  to 
CSRIS  deductions  under  the  provisions 
of  subpart  B  of  part  831  of  this  chapter. 

1837.303  Annuity  olfeet 

(a)  Applicability.  When  the  right  to 
receive  annuity  continues  during 
reemployment  (even  though  actual 
receipt  of  annuity  may  have  been 
waived  under  5  U.S.C  834S(d)  or 
8465(a)),  the  pay  of  the  reemployed 


annuitant  shall  be  offiset  by  the  amount 
of  annuity  allocable  to  the  period  of 
reemployment,  except  that — 

(1)  No  amount  shail  be  offset  from  pay 
in  accordance  with  this  section  for  a 
period  for  which  the  annuitant  has 
elected  to  receive  FEC  benefits  in  lieu  of 
annuity:  and 

(2)  ^fo  amoimt  shall  be  offiset  from  a 
lump-sum  payment  of  annual  leave, 
made  on  or  after  termination  of  the 
reemployment  period. 

(b)  Payment.  The  emoloying  agency 
shall  pev  to  the  Fund  the  hill  amount 
required  to  be  offset  from  a  reemployed 
annuitant's  salary  under  this  section  in 
accordance  with  instructions  issued  by 
OPM.  Payment  in  full  to  the  Fund  is  not 
contingent  on  actual  oRiset  frt>m  the 
reemployed  annuitant's  salary. 

(c)  Compatation.  To  compute  the 
amount  of  the  annuity  offset  for  any 
particular  pay  period,  divide  the 
amount  of  annuity  for  the  calendar  days 
included  in  the  pay  fMriod  by  the 
number  of  hours  that  would  constitute 
a  full-time  tour  of  duty  for  that  pay 
period,  then  multiply  the  result  by  the 
number  of  hours  actually  paid  for  the 

Eay  p>eriod.  not  to  exceed  the  number  of 
ours  that  constitutes  a  full-time  tour  of 
duty. 

I837J04    Agency  liability  for  psyments. 

(a)  The  agency  will  remit  funds 
properly  withheld  from  the  pay  of  a 
reemployed  annuitant  in  accordance 
with  this  subpart  to  OPM  in  the  manner 
prescribed  for  the  transmission  of 
withholdings  and  contributions  as  soon 
as  possible,  but  not  later  than  provided 
by  standards  established  by  OPM  in  the 
Federal  Personnel  Manual. 

(b)  When  the  employing  agency  fails 
to  withhold  from  the  pay  of  the 
reemployed  annuitant  some  or  all  of  the 
amounts  required  to  be  withheld  frt>m 
that  pay  by  this  subpart,  the  employee 
has  received  an  overpayment  of^pay. 
The  emplo)'ing  agency  must  collect  the 
overpayment  of  pay  (unless  it  is  waived 
under  5  U.S.C  5584  or  some  other 
applicable  statute)  and  remit  the  proper 
funds  to  OPM. in  the  manner  prescribed 
for  tlie  transmission  of  withholdings 
and  contributions  as  soon  as  possible, 
but  not  later  than  provided  by  standards 
established  by  OPM  in  the  Federal 
Personnel  Manual. 

(c)  If  the  employing  agency  waives  the 
annuitant's  repayment  of  the  salary 
overpayment,  it  must  submit— on  behalf 
of  the  reemployed  annuitant — an 
amount  equal  to  the  correct  deduction 
from  pay  (or  the  balance  due  in  the  case 
of  a  partial  deduction)  to  OPM  in  the 
manner  prescribed  for  the  transmission 
of  withholding  and  contributions  as 
soon  as  possible,  but  not  later  than 
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provided  by  standards  established  by 
0PM  in  the  Federal  Personnel  Manual. 

§  837.305    Lump-*unfi  cr»dlt  not  r»duc«d. 
When  annuity  continues  during  the 
period  of  reemployment,  and  the 
reemployment  is  subject  to  annuity 
offset  under  the  provisions  of  §  837.303 
of  this  subpart,  or  any  similar  provision 
of  law  or  regulation,  the  amount  of  an 
annuitant's  lump-sum  credit  to  the 
Fund  shall  not  be  reduced  by  the 
amount  of  annuity  allocable  to  the 
period  of  reemployment. 

S  837.306    Refund  of  iumf»-«um  credit 

An  annuitant  serving  as  a  justice  or 
judge  of  the  United  States,  as  defined  by 
section  451  of  title  28,  United  States 
Code,  may  apply  for  and  receive 
payment  of  the  annuitant's  lumpsum 
credit,  less  the  amount  of  annuity  or 
other  benefits  previously  paid  on  that 
account.  Receipt  of  a  refund  under  this 
section  will  irrevocably  terminate  the 
right  to  annuity,  and  the  annuitant 
status,  of  the  recipient,  based  on  any 
prior  separations  from  employment 
covered  by  CSRS  or  FERS. 

Subpart  D— Reemployment  of 
Disability  Annuitants 

S  837.401     Generally. 

A  disability  annuitant  may  be 
reemployed  in  any  position  for  which 
he  or  she  is  qualified. 

S  837.402    SpMisI  notles. 

(a)  To  annuitant.  In  addition  to  the 
advice  described  in  paragraph 
837.103(b)  of  this  part,  the  agency 
should  generally  also  advise  a  disability 
annuitant,  in  writing,  prior  to 
reemployment,  that — 

(1)  Reemployment  on  a  permanent 
basis  in  a  position  equivalent  in  grade 
and  pay  to  the  position  from  which  the 
annuitant  retired  may  constitute  the 
basis  for  an  OPM  finding  of  recovery 
&om  disability; 

(2)  Reemployment  subject  to  medical 
and  physical  qualification  standards 
equivalent  to  those  of  the  position  from 
which  the  annuitant  retired  may 
constitute  the  basis  for  an  OPM  finding 
of  recovery  from  disability; 

(3)  The  pay  of  the  position  in  which 
the  annuitant  is  reemployed,  prior  to  the 
offset  of  annuity,  or  the  pay  of  an 
interim  appointment  under  §  772.102  of 
this  chapter,  as  may  be  applicable,  will 
be  included  as  earnings  in  determining 
whether  the  disability  annuity  will  be 
terminated  due  to  restoration  to  earning 
capacity; 

U)  Receipt  of,  or  continued 
entitlement  to  receive,  full  or  partial 
FEC  benefits  during  reemployment, 
when  those  benefits  are  based  on  the 


same  injury  or  medical  condition  that  is 
the  basis  for  OPM's  award  of  disability 
retirement,  is  ccnclusive  evidence 
(unless  there  is  contravening  medical 
evidence)  that  tie  annuitant  has  not 
recovered  from  the  disability;  and 

(5)  A  disabiUty  annuitant  age  60  or 
over  cannot  be  Ibund  by  OPM  to  be 
restored  to  earn  jig  capacity,  and  can 
only  be  found  rucovered  at  the 
annuitant's  request. 

(b)  To  OPM.  On  reemployment  of  a 
disabihty  annuitant,  the  employing 
agency  shall,  in  addition  to  the  notice 
required  by  §82  7.103(a)  of  this  part, 
notify  OPM  in  vmting  of — 

(1)  The  physical  and  medical 
requirements  of  the  position  (providing 
a  copy  of  the  employee's  position 
description); 

(2)  The  position's  grade  level  and/or 
rate  of  pay; 

(3)  Whether  the  employment  is  full- 
time,  part-time,  or  intermittent; 

(4)  Whether,  to  the  best  of  the 
agency's  knowledge,  the  reemployed 
annuitant  is  receiving,  or  entitled  to 
receive,  FEC  benefits;  and 

(5)  Whether  any  medical  evidence 
was  used  in  malung  the  employment 
decision,  and  if  so,  provide  OPM  with 
a  copy  of  the  medical  information. 

§  837.403    Tenrtlnation  of  annuity  during 
reemployment 

(a)  Agency  ac  ion. — When  a 
reemployed  disabiUty  annuitant  is 
found  recoverec  from  disability  or 
restored  to  eamng  capacity  by  OPM, 
OPM  shall  term  nate  the  annuity  as  of 
the  date  of  the  f  nding,  and  the 
emplo)'ing  agen::y  shall  cease  reducing 
pay  by  the  amoijat  of  annuity  allocable 
to  the  period  of  ^employment  effective 
that  same  date.  !f  the  appointment  is 
subject  to  retirement  deductions, 
retirement  deductions  will  begin  or 
continue,  as  the  case  may  be. 

(b)  Subsequer  t  benefits.— {1)  CSRS.  If, 
on  separation  from  a  period  of 
reemployment  c  uring  which  the 
disability  annul  y  was  terminated 
because  of  reco^  ery  or  restoration  to 
earning  capacit} ,  the  former  disability 
annuitant  is  ent  tied  to  either  an 
immediate  or  defBrred  aimuity  based  on 
the  most  recent  reparation,  any  right  to 
an  annuity  based  on  a  prior  separation 
is  permanently  extinguished.  If  no  such 
ri^t  to  immediate  or  deferred  annuity 
accrues  based  on  this  most  recent 
separation,  how  aver,  any  right  to 
immediate  or  deferred  annuity  will  be 
determined  on  tie  basis  of  the  next 
prior  separation 

(2)  FERS.  If  a  disability  annuity  is 
terminated  during  a  period  of 
reemployment  because  of  recovery  or 
restoration  to  earning  capacity,  any  right 


to  an  annuity  based  on  a  prior 
separation  is  permanently  extinguished, 
except  as  otherwise  provided  by 
§  844.405(b)(2)  of  this  chapter. 

f  837.404    Reinstatement  of  annuity  during 
a  period  of  smptoymortt  not  subject  to 
CSRS  or  FERS. 

When  OPM  reinstates  the  disabihty 
annuity  of  an  individual  employed  in  a 
position  not  subject  to  CSRS  or  FERS, 
the  employing  agency  shall  withhold 
retirement  deductions  and  offset  pay 
subject  to  the  provisions  of  subpart  C  of 
this  part,  as  of  the  date  of  OPM's 
administrative  determination  of 
reinstatement.  OPM  shall  offset  from 
any  retroactive  payment  of  annuity  for 
a  period  that  is  also  a  period  of 
employment  an  amount  equal  to  the 
amount  of  annuity,  or  the  pay  for  tbe 
period  of  employment,  whichever  is  the 
lesser. 

Subpart  E— Retirement  Benefits  on 
Separation 

S  837.501    Refund  of  rstirsment 
deduetiorts. 

A  reemployed  annuitant  who 
separates  from  reemployment  without 
title  to  either  a  supplemental  annuity  or 
a  redetermined  annuity  under  this 
subpart  is  entitled  to  have  any 
retirement  deductions  withheld  from 
pay  during  the  period  of  reemployment 
refunded  without  interest. 

§  837.502    Reinstatsmsnt  of  annuity. 

(a)  When  appropriate.  (1)  When  an 
annuity  was  terminated  because  of 
reemployment  imder  the  provisions  of 
§  837.202  of  this  part,  or  any  similar 
provision  of  statute  or  regulation  in 
effect  prior  to  the  promulgation  of  this 
part,  the  annuity  that  was  terminated 
will  be  reinstated  effective  the  date 
immediately  following  the  date  the 
reemployed  annuitant  separated  from 
reemployment,  if — 

(i)  The  reemployed  annuitant's  right 
to  annuity  has  not  been  terminated 
under  any  other  provision  of  regulation 
or  statute;  and 

(ii)  The  reemployed  anruitant  is  not 
entitled  to  either  an  immediate  or 
deferred  CSRS  or  FERS  annuity  based 
on  the  separation  from  reemployment. 

(2)  When  an  annuity  was  suspended 
because  of  reemployment  under  the 
provisions  of  §837.203  of  this  part,  the 
annuity  that  was  suspended  will  be 
reinstated  effective  the  date 
immediately  following  the  date  the 
reemployea  annuitant  separated  from 
reemployment. 

(b)  Amount  of  reinstated  annuity.  The 
amount  of  an  annuity  reinstated  under 
the  provisions  of  paragraph  (a)(2)  of  this 
section  will  be  the  amount  of  the 
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annuity  at  the  effective  date  of 
termination,  adjusted  by  sudi 
adjustmeots  as  would  have  occurred 
had  the  annuity  renudned  payable 
during  the  period  of  reemployment 

|t37J03    Supplementat  anmiHy. 

(a)  TitlK  requirements.  A  reemployed 
annuitant  is  entitled,  on  separation,  or 
convanion  to  intermittent  service,  to  a 
supplemental  annuity  if — 

(1)  The  annuitant  performed — 
(i)  At  least  1  year  of  actual. 

continuous,  full-time  service; 

(ii)  Actiial.  continuous  part-time 
service  equivalent  to  1  year  of  actual 
full-time  service;  or 

(iii)  A  combination  of  part-time  and 
full-time  actual,  continuous  service  that 
is  equivalent  to  1  year  of  actual  full-time 
service;  and 

(2)  (i)  The  annuity  is  not  terminated 
or  suspended  on  reemployment;  and 

(ii)  The  pay  during  reemployment  was 
subject  to  offset  by  the  amount  of 
annuity  allocable  to  the  period  of 
reemployment;  or 

(iii)  The  reemployed  annuitant 
separates  from  an  interiai  appointment 
made  under  the  provisions  of  §  772.102 
of  this  chapter. 

(b)  Computation  of  supplemental 
annuity — (1)  CSRS.  (i)  That  portion  of  a 
supplemental  annuity  that  is  based  on 
the  total  years  and  full  months  of 
creditable  reemployment  service 
performed  while  covered  under  CSRS, 
is  computed  under  the  provisions  of  5 
U.S.Q  8339(a).  (b).  (d).  (e).  (h).  (i).  (n) 
and  (q).  Unused  sick  leave  to  the 
reemployed  annuitant's  credit 
immediately  prior  to  separation-from 
reemployed  annuitant  service  will  be 
credited  under  the  rules  prescribed  in 

§  831.302  of  this  chapter,  and  5  U.S.C 
8339(m),  not  to  exceed  the  amount  of 
unused  sick  leave  aveulable  immediately 
before  the  effedivs  date  of  an  election 
of  FERS  coverage,  and  not  including  any 
imused  sick  leave  included  in  the 
computation  of  an  annuity  or 
supplemental  annuity  the  annuitant  is 
receiving  at  the  time  of  separation  from 
the  most  recent  period  of 
reemployment. 

(ii)  A  supplemental  annuity  computed 
in  whole  or  In  part  under  the  provisions 
of  this  paragraph,  using  CSRS-Of^set 
service,  is  subject  to  reduction  under 
subpart  G  of  this  part 

(2)  FERS.  That  portion  of  a 
supplemental  annuity  that  is  based  on 
the  total  years  and  full  months  of 
creditable  reemplovment  service 
performed  on  and  after  the  effective  date 
of  FERS  coverage  Is  computed  under  the 
provisions  of  5  U.S.C  6415  (a)  throu^ 
(f). 


(3)  Avemge  pay.  The  average  pay  used 
in  the  computation  of  a  supplemental 
annuity  is  the  average  basic  pay  for  the 
entire  period  of  actual  continuous 
reemplojrment  service,  excluding 
intermittent  service. 

(4)  Survivor  reduction.  If  the 
reemployed  annuitant's  annuity,  at  the 
time  he  or  she  applies  for  supplemental 
annuity,  is  reduced  to  provide  a 
survivor  benefit  for  a  spouse,  (or,  for 
FERS  annuitants  only,  a  former  spouse), 
the  supplemental  annuity  will  be 
reduced  by  10  percent,  and  the  survivor 
annuities  increased,  if  the  annuitant  was 
retired  under  CSRS,  by  55  percent  of  the 
supplemental  annuity,  and  if  the 
annuitant  was  retired  under  FERS.  by  50 
percent  of  the  supplemental  annuity, 
unless  the  reemployed  annuitant 
notifies  OPM  at  the  time  of  application 
that  he  or  she  does  not  wish  to  have 
such  reductions  and  increases  effected. 

(c)  Creditable  service.  (1)  All  actual 
reemploymrait  service  performed  after 
the  date  of  retirement  on  a  full-time  or 
part-time  basis  may  be  credited  in  the 
computation  of  a  supplemental  annuity 
provided — 

(i)  When  the  reemployment  service 
was  performed  on  or  after  October  1. 
1982,  retirement  deductions  were 
withheld  or,  for  CSRS  annuitants,  a 
deposit  has  been  paid  under  the 
provisions  of  5  U.S.C.  8334; 

(ii)  The  reemployment  service  was  not 
performed  subject  to  another  retirement 
system,  except  when  the  deductions 
under  the  other  retirement  system  have 
been  refunded  and  a  deposit  paid  to 
OPM.  where  the  law  so  permits,  or 
beneGts  under  the  other  retirement 
system  have  been  waived  in  favor  of 
CSRS  or  FERS  bene&ts:  and 

(iii)  The  reemployment  service  has 
not  been  used  in  the  computation  of 
another  supplemental  or  redetermined 
annuity. 

(2)  A  period  of  reemployment  service 
during  which  annuitant  status  continues 
and  annuity  is  paid,  and  which  is 
excluded  from  the  normal  annuity  offset 
from  pay  by  special  statutory  provision, 
cannot  be  credited  in  the  computation 
of  a  supplemental  annuity  or  any 
subsequent  annuity  entitlement. 

(d)  Commencing  date.  (1)  Except  as 
provided  in  clause  (2)  of  this 
subparagraph,  the  supplemental  annuity 
commences  on  the  earlier  of  the  first 
day  of  the  month  follo%ving — 

(i)  The  day  the  annuitant  is  separated 
from  reemployment;  or 

(ii)  The  day  the  annuitant  is  converted 
to  an  intermittent  status. 

(2)  The  supplemental  annuity  of  a 
FERS  annuitant,  and  the  supplemental 
annuity  of  a  CSRS  reemployed 


annuitant  who  has  not  elected  FERS 
coverage  and  who  was — 

(i)  Involuntarily  separated  from  the 
reemployment  service  (except  by 
removal  for  cause  on  charges  of    • 
misconduct  or  delinqueiKry); 

(ii)  Involuntarily  converted  to  an 
intermittent  status,  or; 

(iii)  Separated  from  reemployment 
service,  or  converted  to  intermittent 
status,  after  serving  3  days  or  less  in  the 
month  of  such  separation  or 
conversion — shall  commence  on  the 
eariier  of  the  day  after  separation  from 
reemployment  service,  the  effective  date 
of  conversion  to  intermittent  status,  or 
the  day  after  the  date  pay  ceases. 

1837.504    Radatannkwd  annuity. 

(a)  Title  requirements.  (1)  A 
reemployed  annuitant  is  entitled,  on 
separation,  or  conversion  to  intermittent 
service,  to  a  redetermined  annuity  if— 

(i)  The  annuitant  performed — 

(A)  At  least  5  years  of  actual, 
continuous,  full-time  service; 

(B)  Actual,  continuous  part-time 
service  equivalent  to  5  years  of  actual 
full-time  service,  or; 

(C)  A  combination  of  part-time  and 
full-time  actual,  continuous  service  that 
is  equivalent  to  5  years  of  actual  full* 
time  service. 

(ii)  (A)  The  annuity  was  not 
terminated  or  suspended  during 
reemployment;  and 

(B)  The  pay  during  reemployment  was 
subject  to  offset  by  the  amount  of 
annuity  allocable  to  the  period  of 
reemployment;  or 

(C)  The  reemployed  annuitant 
separated  from  an  interim  appointment 
made  under  the  provisions  of  §  772.102 
of  this  chapter. 

(iii)  Retirement  deductions  are 
withheld,  or  a  deposit  is  paid,  for  the 
entire  period  of  continuous 
reemployment  service  immediately 
preceding  the  most  recent  separation 
from  reemployment  service;  and 

(iv)  The  reemployed  annuitant  elects 
the  redetermined  annuity  in  lieu  of  his 
or  her  prior  annuity  and  the 
supplemental  annuity  that  would  be 
payable  under  §  837.503  of  this  subpart. 

(2)  An  employee  whose  annuity  was 
terminated  under  the  provisions  of 
§  837.202(b)(l)(iii)  of  this  part,  and  who 
has  not  elected  FERS  coverage,  is 
entitled  to  a  redetermined  annuity  on 
separation. 

lb)  Computation,  (l)  A  redetermined 
annuity  is  computed  using  all  the 
reemployed  annuitant's  creditable 
service,  under  the  provisions  of  law  in 
effect  governing  the  payment  of  CSRS 
and/or  FERS  annuities,  as  may  be 
appUcable,  at  the  time  of  separation 
from  reemployment  service,  or 
conversion  to  intermittent  status. 
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(2)  The  amount  of  the  redetermined 
annuity  of  an  individual  whose 
previous  annuity  was  terminated  under 
the  provisions  of  §  837.202(b)(lKiii)  of 
this  part  will  at  least  equal  the  amount 
of  the  terminated  annuity  plus  any 
increases  under  section  8340  of  title  S, 
United  States  Code,  occurring  after  the 
termination  of  the  previous  annuity  and 
before  the  commencement  of  the 
redetermined  annuity,  adjusted  by  any 
annuity  increase  or  reduction  resulting 
from  additional  or  different  elections 
made  by  the  reemployed  annuitant. 

(c)  Commencing  date.  The 
commencing  date  of  the  redetermined 
annuity  is  the  same  as  the  law  and/or 
regulations  would  provide  in  the  case  of 
a  retiring  employee. 

Subpart  F — Death  Benefits 

S  837.601    GeneraNy. 

Except  as  otherwise  provided  by  this 
subpart,  when  an  annuitant  who  is 
reemployed  under  circumstances  that 
provide  for  continuation  of  annuitant 
status  during  reemployment  dies,  death 
benefits  are  payable  under  CSRS  or 
FERS  as  if  the  individual  died  as  an 
annuitant,  and  not  as  employee. 

I  S37.602    Lump-«u«n  payment  of 
retirement  deductfon*. 

If  an  annuitant  reemployed  subfect  to 
the  provisions  of  this  part  dies  while  so 
reemployed,  and  the  annuitant  would 
not  have  been  entitled  to  a 
supplemental  annuity,  had  the 
separation  been  for  reasons  other  than 
death,  or  if  there  is  no  supplemental 
spousal  survivor  annuity  payable 
(including  a  survivor  annuity  payable  to 
a  former  spouse,  if  the  annuitant  retired 
under  FERS)  the  airount  of  retirement 
deductions  withheld  during  the  period 
of  reemployment  will  be  paid  in  a  lump 
sum  to  the  person  entitled  under  the 
provisions  of  5  U.S.C  8342(c)  or 
8424(d),  as  appropriate. 

§  837.603    Increaeed  Survivor  beneRts. 

(a)  Supplemental  survivor  annuity.  (1) 
If  an  annuitant  reemployed  subject  to 
the  provisions  of  this  part  dies  while  so 
reemployed,  and  the  annuitant  would 
have  been  entitled  to  a  supplemental 
annuity,  had  the  separation  been  for 
reasons  other  than  death,  add  there  is  a 
spousal  survivor  annuity  payable 
(including  a  survivor  annuity  payable  to 
a  former  spyouse.  if  the  annuitant  retired 
under  FERS).  the  amount  of  the  spousal 
stuvivoE  annuity  will,  if  any  necessary 
deposit  fat  service  credit  is  made,  be 
inoeased  by  S3  percent  of  the 
supplemental  annuity,  if  the 
reemployed  annuitant  was  retired  under 
CSRS.  or  50  percent  of  the  supplemental 


annuity,  if  the  reenployad  annuitant 
was  retired  under  "ERS. 

(2)  Supplemental  survivor  annuity 
benefits  payable  under  this  paragraph, 
computed  in  whob  or  in  part  under  the 
provisions  of  §837.503(b)(l)(i)  of  this 
part,  using  CSRS-C)ffset  service,  are 
subject  to  reduction  under  subpart  G  of 
this  part 

(b)  Redetermined  survivor  annuity.  If 
an  annuitant  reem^jloyed  subject  to  the 
provisions  of  this  (lart  dies  while  so 
reemployed,  and  tlie  annuitant  would 
have  been  entitled  to  elect  a 
redetermined  annv  ity,  had  the 
separation  been  for  reasons  other  than 
death,  and  if  there  is  a  spousal  survivor 
annuity  payable  (including  a  survivor 
annuity  payable  to  a  former  spouse,  if 
the  annuitant  retinKi  under  FERS).  a 
-person  entitled  to  a  spousal  survivor 
annuity  may  elect  :o  have  his  or  her 
survivor  annuity  computed  as  if  the 
annuitant  had  elected  a  redetermined 
annuity,  provided  any  necessary  deposit 
for  service  credit  ii;  made. 

Subpart  G— CSRS  Offset 

f  837.701    OHsel  frcfli  aupptemeiMal 
annuity. 

(a)  OPM  will  reduce  the  supplemental 
annuity  of  an  indi^  idual  who  has 
p>erfonned  CSRS-C  fTset  service,  if  the 
individual  is  entitiad,  or  on  proper 
application  would  be  entitled,  to  old-age 
benefits  under  title  U  of  the  Social 
Security  Act 

(b)  The  reduction  required  under 
paragraph  (a)  of  ths  section  is  effective 
on  the  Brst  day  of  the  month  during 
which  the  reemployed  annuitant — 

(1)  Is  entitled  to  i  supplemental 
annuity  under  this  part:  and 

(2)  Is  entitled,  or  on  proper 
application  would  be  entitled,  to  old-age 
benefits  under  titU  n  of  the  Sodai 
Security  Act 

(c)  Subject  to  paragraphs  (d)  and  (e)  of 
this  section,  the  ariount  of  the  reduction 
required  under  paiagraph  (a)  of  this 
section  is  the  lesse-  of — 

(1)  The  difference  between — 

(i)  The  social  security  old-age  benefit 
for  the  month  refaired  to  in  paragraph 
(b)  of  this  section;  ind 

(ii)  The  old-age  lieneBt  that  would  be 
.payable  to  the  individual  for  the  month 
referred  to  in  paraf  iraph  (b)  of  this 
section,  excluding  all  CSRS-Offeet 
wages  as  a  reemployed  annuitant,  and 
assuming  the  annvitant  was  hilly 
insured  (as  defined  by  section  214(a)  oC 
the  Social  Securit)  Act);  or 

(2)  The  product  if— 

(i)  The  old-age  benefit  to  which  the 
individual  is  entitled  or  would,  on 
proper  application,  be  entitled:  and 

(ii)  A  miction — 


(A)  The  numerator  of  which  is  the 
annuitant's  total  CSRS-Offset  service  as 
a  reemployed  annuitant,  rounded  to  the 
nearest  whole  number  of  years  not 
exceeding  40  years;  and 

(B)  The  denominator  of  which  is  40. 

(d)  Cost-of-living  adjustments  under  5 
U.S.C  8340  occurring  after  the  effiactive 
date  of  the  reduction  required  under 
paragraph  (a)  of  this  section  will  be 
based  on  only  the  supplemental  annuity 
remaining  after  reduction  under  this 
subpart. 

(e)  The  amounts  for  paragraphs 
(c)(l)(!).  (c)(l)(ii).  and  (c)(2)(i)  of  this 
section  are  computed  without  regard  to 
subsections  (b)  through  (1)  of  section 
203  of  the  Social  Security  Act  (relating 
to  reductions  in  social  security  benefits), 
and  without  applying  the  provisions  of 
the  second  sentence  of  section 
215(a)(7)(B)(i)  or  section  215(d)(5)(ii)  of 
the  Social  Security  Act  (relating  to  part 
of  the  computation  of  the  social  security 
windfall  elimination  provisions). 

(f)  OPM  will  accept  the  determination 
of  the  Social  Security  Administration, 
submitted  in  a  form  prescribed  by  OPM. 
concerning  entitlement  to  social 
security  benefits  and  the  beginning  and 
ending  dates  thereof. 

f  837.702    Offset  from  supplemental 
survtvor  annuity. 

(a)  OPM  will  reduce  a  supplemental 
survivor  annuity  (an  annuity  under  5 
U.S.C.  8341)  based  oa  the  service  of  an 
individual  who  performed  CSR-S-OfEset 
service,  if  the  survivor  annuitant  ia 
entitled,  or  on  proper  appUcation  would 
be  entitled,  to  survivor  benefits  under 
section  202(d).  (e).  or  (f)  (relating  to 
children's,  widows',  and  widowere' 
benefits,  respectively)  of  the  Social 
Security  Act. 

(b)  The  reduction  required  under 
paragraph  (a)  of  this  section  begins  (or 
is  reinstated)  on  the  first  day  of  the 
month  during  which  the  survivor 
annuitant — 

(1)  Is  entitled  to  a  disability  or 
survivor  annuity  under  CSRS;  and 

(2)  Is  entitled,  or  on  proper 
application  would  be  entitled,  to 
survivor  benefits  under  the  Social 
Security  Act  provisions  mentioned  in 
paragraphs  (a)  and  (c)  of  this  section, 
respectively. 

(c)  The  reduction  under  paragraphs 
(a)  of  this  section  will  be  comp^ited  and 
adjusted  in  a  manner  consistent  with 
the  provisions  of  $837,701  (c)  through 
(e)  of  this  part. 

(d)  A  reauction  under  paragraph  (a)  of 
this  section  stops  on  the  date 
entitlement  to  the  disability  or  survivor 
benefits  under  title  U  of  the  Social 
Security  Act  terminates.  In  the  case  of 

a  survivor  annuitant  who  has  not  made 
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proper  application  for  the  social 
security  benefit,  the  reduction  under 
paragraph  (a)  of  this  section  stops  on  the 
date  entitlement  to  such  survivor 
benefits  would  otherwise  terminate.  If  a 
social  security  benefit  is  reduced  under 
any  provision  of  the  Social  Security  Act. 
even  if  reduced  to  zero,  entitlement  to 
that  benefit  is  not  considered  to  have 
terminated. 

(e)  OPM  will  accept  the  determination 
or  certification  of  the  Social  Security 
Administration,  submitted  in  a  form 
prescribed  by  OPM,  concerning 
entitlement  to  social  security  survivor 
benefits  and  the  beginning  and  ending 
dates  thereof. 

Subpart  H— Alternative  Entitlements 
and  Canceled  Retirements 

$837.8C1     Unp«ff«ct«d  •nlitl«m*nt  to 
CSRS  tMocfiu  baMd  on  a  prior  Mp«ration. 

(a)  An  employee  who  meets  the  age 
and  service  requirements  for  title  to  a 
non-disability  annuity  under  CSRS  on 
the  basis  of  a  prior  separation,  but  did 
not  apply  for  that  annuity  before  a 
subsequent  separation  from  service  to 
which  a  different  annuity  entitlement 
attaches,  may  elect,  on  application,  to 
receive  either — 

(1)  The  annuity  based  on  the  later 
separation:  or 

12)  The  annuity  based  on  the  prior 
separation,  with  payment  of  annuity 
suspended  during  the  period(s)  of 
employment  subsequent  to  the 
commencing  date  of  annuity,  and  such 
benefits  as  would  be  payable  had  the 
subsequent  period{s)  of  employment 
been  performed  under  the  provisions  of 
this  part. 

(bj  When  an  individual  who  has 
applied  for  a  deferred  annuity  under 
CSRS  is  reemployed  under  CSRS  before 
the  commencing  date  of  that  annuity, 
the  application  is  deemed  to  have  not 
been  made. 

I&37.802    Benefits  under  another 
retirement  tyttem  for  Federal  employee* 
beMd  on  the  most  recent  •eparatlon. 

(a)  Generally.  An  annuitant  who  has 
performed  reemployment  service  after 
the  commencing  date  of  annuity  under 
the  provisions  of  another  retirement 
system,  and  who  is  entitled  to  an 
annuity  benefit  from  the  other 
retirement  system  during  a  period  in 
which  he  or  she  is  also  entitled  to  an 
annuity  benefit  under  CSRS  or  FERS. 
may  receive  both  benefits 
simultaneously,  or  for  the  same  period, 
except  that  the  annuitant  may  not 
receive  both  benefits  simultaneously,  or 
for  the  same  period,  if — 

(1)  The  provisions  of  law  or  regulation 
governing  the  other  retirement  system 
do  not  permit  the  annuitant  to  receive 


both  benefits  simultaneously,  or  for  the 
same  period  of  time;  or 

(2)  Entitlement  to  the  annuity  from 
the  other  retirement  system  is  based  on 
service  credited  in  the  computation  of 
the  CSRS  or  FERS  annuity,  or  service 
credited  in  the  computation  of  the 
annuity  from  the  other  retirement 
system  was  used  in  the  computation  of 
the  CSRS  or  FERS  annuity. 

(b)  Election  of  alternative  benefits.  (1) 
Where  simultaneous  receipt  of.  or 
entitlement  to,  both  annuities  is  barred 
under  the  provisions  of  paragraph  |a)(l) 
of  this  section,  the  annuitant  must  elect 
to  receive  either  the  annuity  under  the 
other  retirement  system,  or  the  CSRS 
annuity. 

(2)  Where  the  annuitant,  under  the 
provisions  of  paragraph  (b)(1)  of  this 
section,  elects  to  receive  annuity  from 
the  other  retirement  system  in  lieu  of 
the  CSRS  or  FERS  annuity,  the  CSRS  or 
FERS  annuity  terminates  as  of  the 
commencing  date  of  the  other  annuity, 
and  any  overpayment  of  CSRS  annuity 
will  be  offset  from  the  other  annuity  and 
paid  to  OPM. 

(c)  Fecomputation.  Where 
simultaneous  receipt  of  annuities  from 
more  than  one  retirement  system  is 
barred  by  paragraph  (a)(2).  but  not  by 
paragraph  (a)(1),  of  this  section,  the 
CSRS  or  FERS  annuity  may  be 
recomputed  to  exclude  credit  for  service 
credited  in  determining  entitlement  to, 
or  the  amount  of,  the  annuity  from  the 
other  retirement  system,  effective  as  of 
the  commencing  date  of  the  annuity 
from  the  other  retirement  system  for 
Federal  employees,  and  the  recomputed 
CSRS  or  FERS  annuity  may  be  paid 
simultaneous  with,  or  for  the  same 
period  as,  the  annuity  from  the  other 
retirement  system  for  Federal 
employees. 

(a)  Forfeiture.  Where  an  annuitant's 
coverage  as  an  employee  under  another 
retirement  system,  whether  by  election 
or  by  operation  of  law  or  regulation, 
results  in  forfeiture  of  annuity  rights 
under  CSRS  or  FERS.  the  CSRS  or  FERS 
annuity  will  terminate  as  of  the  effective 
date  of  coverage. 

(e)  Survivors.  The  rules  detailed  in 
this  section  in  regard  to  dual 
entitlement  to  annuity  benefits  under 
CSRS  or  FERS  and  another  retirement 
system  also  apply  to  dual  entitlement  to 
survivor  Ix-nefits  under  CSRS  or  FERS 
and  another  retirement  system,  unless 
the  particular  circumstance  is  otherwise 
governed  by  specific  provision  of  statute 
or  regulation. 

(f)  Agency  responsibilities.  The  agency 
responsible  for  administering  another 
retirement  system  must — 

(1)  Promptly  notify  OPM  of  an 
election  of  coverage  under  that 


retirement  system  by  a  reemployed 
CSRS  or  FERS  annuitant,  or  the 
coverage  of  a  reemployed  CSRS 
annuitant  under  that  retirement  system 
by  election  or  operation  of  law  or 
regulation,  when  such  coverage  affects 
the  annuitant's  entitlement  to  CSRS 
annuity; 

(2)  Promptly  notify  OPM  when  a 
reemployed  annuitant  separates  with 
entitlement  to  an  annuity  under  the 
other  retirement  system  that  cannot, 
under  the  provisions  of  paragraph  (a)  of 
this  section,  be  paid  simultaneous  with. 
or  during  the  same  period  as.  the  CSRS 
annuity;  and 

(3)  Reimburse  OPM  for  overpayments 
of  annunity  resulting  from  a  failure  to 
comply  with  p>aragraphs  (b)  (1)  and  (2) 
of  this  section. 

§  637.803    Cancellation  of  retlr emani  by 
judicial  or  adminiatratlv*  authority. 

(a)  Cancellation  of  retirement  action. 
A  separation  from  employment  on 
which  an  application  for  retirement  is 
based  may  only  be  canceled  by  the 
former  employing  agency  in  response  to 
a  direct  and  final  order  of  a  judicial  or 
administrative  body  charged  with  the 
responsibility  of  reviewing  the  legality 
of  the  separation,  and  authorized  to 
make  such  order,  or  by  agreement 
between  the  annuitant  and  the  former 
employing  agency  in  resolution  of  a 
grievance,  complaint,  dispute,  appeal  o 
other  action,  involving  an  allegedly 
erroneous  separation,  before  such 
authority. 

(b)  Agency  notification  to  OPM.  Upon 
receiving  a  final  order  requiring 
cancellation  of  the  annuitant's 
separation  or  after  the  annuitant  and  the 
agency  agree  to  cancel  the  separation, 
the  employing  agency  must  notify  OPM 
and  request  the  amount  of  the  erroneous 
payment  to  be  recovered  under 

§  550.805(e)  of  this  chapter  from  any 
back  pay  adjustment  to  which  the 
employee  may  be  entitled. 

(c)  Collection  of  erroneously  paid 
retirement  benefits.  (1)  If  OPM 
determines  that  an  overpayment  of 
annuity  or  lump-sum  credit  has 
occurred  and  the  employee  is  entitled  to 
receive  back  pay  because  of  the 
canceled  separation,  the  overpaid 
retirement  benefits  must  be  deducted  to 
the  extent  they  can  be  recovered  from 
the  back  pay  adjustment  as  required  by 
§  550,805(e)  of  this  chapter. 

(2)  Amounts  recovered  from  back  pay 
will  not  be  subject  to  waiver 
consideration  under  the  provisions  of  5 
U.S.C.  8346(b)  or  8470(b).  If  there  is  no 
back  pay  or  the  back  pay  is  insufficient 
to  recover  the  entire  payment,  the 
employee  may  request  that  OPM  waive 
the  uncollected  portion  of  the 
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overpayment.  Jfwaivmt  is  not  granted, 
the  empk^ee  must  repay  the  eironeoue 
payment 

IS37.804    FiniMy  of  eiaeliorw  under  IMS 
•ubperL 

Except  as  otherwise  provided  by  this 
subpart,  an  election  of  coverage  under, 
or  annuity  from,  another  retirement 
system,  ia  Ueu  of  CSRS  or  FERS 
coverage  or  annuity,  or  the  election 
between  simultaneous  entitlements 
under  CSRS  or  FERS,  is  final  and 
conclusive  for  the  period  of 
simultaneous  entitlement  to  coverage  or 
annuity. 

PART  Ml— FEDERAL  EMPLOYEES 
RETIREMENT  SYSTEM-GENERAL 
AOMINSSTRATION 

Subpart  E    Dwptey—  Deducttooa  and 

UK^fOTnlnVfW  wOmrlDUIIOnS 

5.  The  authority  citation  for  part  841 
continues  to  read  in  part  as  follows: 

Autboiity:  S  U.S.C  8481:  *  •  • 
1841.506    (AHMndad} 

6.  In  $  841.506,  paragraphs  (b).  (d). 
and  (e)  are  removed,  and  paragraph  (c) 
is  redesignated  (b). 

PART  M2— FEDERAL  EMPLOYEES 
RETIREMENT  SYSTEM— BASIC 
ANNUmr 

Subpart  A— Covttrags 

7.  The  authority  citation  for  part  842 
continues  to  read  in  part  as  follows: 

AtAaritr  5  US-C  8461(g);  •  •   • 
1842.104    [Amandad] 

8.  In  §  842.104,  paragraph  (a)  is 
removed,  and  paragrsphs  (b)  through  (g) 
are  redesignated  (a)  through  (f). 

PART  144— FEDERAL  EMPLOYEES 
RETIREMENT  SYSTEM— DISABILITY 
RETIREMENT 

9.  The  authority  citation  for  part  844 
continues  to  read  as  follows: 

Audaority:  S  U.S.C  8461. 

Subpart  D— Tarmination  m%6 
Ralnatalawant  of  DiaabUity  Annuity 

I844.40S    IRoiwooedl;  H 844.404  and 
844.406  tnadeelgnatad  >a  H  644.40  and 

844.404;  Nwarly  rodealanalod  844.404 
•mended] 

10.  Section  844.403  is  remov'ed,  and 
§§  844.404  and  844.403  are  redesignated 
as  §§  8^44.403  and  844.404;  in  newlv 
redesignated  §  844.404,  paragraph  (e)  is 
removed  and  puagraph  (f)  ia 
redesignated  (•). 


PART  846— FED(£RAL  EMPLOYEES 
RETIRBMENT  SYSTEM— ELECTING 
COVERAGE  j 

11.  The  author  ty  citation  for  part  846 
continues  to  read  in  part 

A«ttairity:SU.SC.  8461(g);*  •  • 

Subpart  C—Eff»  :t  Of  an  Elacllon  to 
BecoNM  Subfact  to  FERS 

§846.305    [n«no««d];  1846.306 
[Redeaignatod  m  (VM6.305] 

12.  Section  84(i.305  is  removed,  and 
§  846.306  is  rede  tignated  as  S  846.3t)5. 

(FR  Doc.  93-22377  Filed  9-14-93;  8:45  am] 
BiujNe  cooE  mi  am 


DEPARTMENT  C  F  AGRICULTURE 

Agricultural  Statilllzation  and 
Conaarvation  Scfvica 

7  CFR  Part  78t      j 
R1M0560-AO06         I 

Aroendmant  to  t  >a  Regulatlona  for  the 
Agricultural  FontJgn  Invaatmant 
DIactosure  Act  c  f  1978  Regarding  Land 
Uaad  for  Foraatf]f  Production 

AGENCY:  Agricultural  Stabilization  and 
Conservation  Seivice,  USDA. 
ACTION:  Final  ruh. 

SUMMARY:  The  purpose  of  this  final  rule 
is  to  amend,  for  ( larification.  the 
definition  of  agrimltural  land  as  it 
pertains  to  the  reporting  requirements 
for  the  disclosuro  of  foreign  investment 
in  land  used  for  brestry  production 
imder  the  author  ty  of  the  ./^cultural 
Foreign  Investmrnt  Disclosure  Act  of 
1978  (AFIDA).  Tiis  action  will  clarify 
the  definition  of  igricultural  land  as  it 
relates  to  land  used  for  forestry 
production  and  raduce  confusion 
regarding  the  reporting  of  foreign 
investment  in  ag;'icaltural  land. 
EFFECTIVE  DATE:  October  15. 1993. 
FOR  FURTHER  MFCRKMTION  CONTACT: 
William  A.  Brown,  Emergency 
Operations  and  I  ivestock  Programs 
Division,  Agricu  tural  Stab  lization  and 
Conservation  Seivice  (ASCS),  United 
States  Departmeit  of  Agrlnlture 
(USDA).  room  4C9S  South  Building, 
P.O.  Box  2415,  V  a&kington.  DC  20013- 
2415,  telephone  .  :02-720-6833, 
SUPPLEMBfTARY  IIFORMATION: 

Executive  Order  12291  and 
DepartnieiUal  Rcgulatian  1512-1 

This  final  rule  las  been  reviewed 
under  USDA  pn>»durB8  established  in 
accordance  with  Executi've  Order  12201 
and  Departmental  Regulation  1512-1 
and  has  been  des  gnated  as  "nonmajor." 


It  has  been  diatermined  that  this  rule 
will  not  rBS\ilt  in: 

(1)  An  annual  effect  on  the  economy 
of  $100  million  or  more; 

(2)  A  ma^DT  increase  in  costs  or  prices 
for  consumers,  individual  industries, 
Federal,  state  or  local  governments,  or 
geographical  regions;  or 

(3)  Significant  adverse  effects  on 
competition,  employment,  investment, 
productivity,  innovation,  or  the  ability 
of  United  ^tes-based  enterprises  to 
compete  with  foreign-based  enterprises 
in  domestic  or  export  markets. 

ExacHtiva  Order  12778 

This  final  rale  has  been  reviewed  in 
accordance  with  Executive  Order  12778. 
Civil  Justice  Reform.  The  provisions  of 
the  final  rule  do  not  preempt  state  laws, 
are  not  retroactive,  and  do  not  involve 
administrative  appeals. 

Executive  Order  12372 

The  program  is  not  subject  to  the 
provisiona  of  Executive  Order  12372, 
which  requires  intergovernmental 
consultaCioR  with  state  and  local 
officials.  See  the  notice  related  to  7  CFR 
part  3015,  subpart  V,  published  at  48  FR 
29115  (June  24. 1983). 

Regulatory  FlexftUity  Act 

This  final  rule  has  been  reviewed 
with  regard  to  the  requirements  of  the 
Regulatory  Flexibility  Act  (Pub.  L  96- 
354).  Pursuant  to  that  review.  Bruce  R. 
Weber.  Acting  Administrator,  ASCS,  fiB 
certified  that  this  final  rule  does  not 
have  a  significant  economic  impact  on 
a  substantial  number  of  small  entities 
because  the  rule  merely  requires  reports 
to  be  filed  by  foreign  persons  owning 
U.S.  agricultural  land.  The  final  rule 
will  only  Impact  a  small  percent  of 
foreign  investors  owning  land  used  for 
forestry  production,  allowing  clearer 
and  less  ourdensome  reporting 
regulations  to  be  followed  in  the 
reporting  process.  Therefore,  no 
Regulatory  Flexibility  Analysis  was 
prepared. 

Paperwork  Rfldacti«n  Act  of  1980 

This  final  rule  contains  go 
information  collection  or  recordkeeping 
requirements  that  require  clearance  oy 
the  Office  of  Management  and  Budget 
imder  the  provisions  of  the  Paperwork 
Reduction  Act  of  1980  (44  U.S.C  3501 
et  seq,). 

Enviraoiaeatal  Evaluation 

It  has  been  determined  by  an 
enviroiunental  evaluation  that  this 
action  will  not  have  a  significant  impact 
on  the  quality  of  tbe  human 
environment  Therefore,  neither  an 
Environmental  Assessmoit  nor  an 
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Environmental  Impact  Statement  is 
needed. 

Background 

Ob  January  12, 1993,  the  Department 
issued  a  proposed  rule  (58  FR  3871) 
requesting  comments  with  respect  to 
amending  the  definition  of  agricultural 
Und  as  it  pertains  to  forestry  production 
in  regulations  issued  pursuant  to  the 
AFIDA. 

There  were  no  comments  received 
pertaining  to  the  proposed  rule. 
Nevertheless,  upon  further  review,  the 
definition  of  forestry  production  set 
forth  in  the  Proposed  Rule  has  been 
revised  to  further  clarify  the 
Department's  intent  and  to  remove 
ambiguities  concerning  the  size  of  the 
tract,  percentage  of  land  forested,  size  of 
trees,  and  other  factors  not  pertinent  to 
forestry  production  as  they  apply  to  the 
definition  of  agricultural  land  under  the 
AFIDA. 

It  is  intended  that  this  final  rule  will 
provide  the  public  with  a  better 
understanding  of  the  term  agricultural 
land  as  it  pertains  to  land  used  for 
forestry  production. 

List  of  Subiecta  in  7  CFR  Part  781 

Administrative  practice  and 
procedure.  Agriculture.  Foreign 
investment  in  the  United  States, 
Penalties,  Reporting  and  recordkeeping 
requirements.       

Accordingly,  7  CFR  part  781  is 
amended  as  follows: 

PART  781— DISCLOSURE  OF 
FOREIGN  INVESTMENT  IN 
AGRICULTURAL  LAND 

1.  The  authority  citation  for  7  CFR 
part  781  continues  to  read  as  follows: 

Authority:  7  U.S.C  3501  et  seq. 

2.  Section  781.2(b)  is  revised  to  read 
as  follows: 

I7S1.2    DefinMona. 
•        •        •        •        • 

(b)  AghcuhuTol  land.  Agricult\iral 
land  means  land  in  the  United  States 
used  for  forestry  production  and  land  in 
the  United  States  currently  used  for,  or, 
if  currently  idle,  land  last  used  within 
the  past  five  years,  for  brming, 
ranching,  or  timber  production,  except 
land  not  exceeding  ten  acres  in  the 
aggregate,  if  the  annual  gross  receipts 
from  the  sale  of  the  farm,  ranch,  or 
timber  products  produced  thereon  do 
not  exceed  $1,000.  Fanning,  ranching, 
or  timber  production  includes,  but  is 
not  limited  to.  activities  set  forth  in  the 
Standard  Industrial  Classification 
Manual  (1987).  Division  A.  exclusive  of 
industry  numbers  0711-0783. 0851.  and 
0912-0919  which  cover  animal 


trapping,  game  management,  hunting 
carried  on  as  a  business  enterprise, 
trapping  carried  on  as  a  business 
enterprise,  and  wildlife  management. 
Land  used  for  forestry  production 
means,  land  exceeding  10  acres  in 
which  10  percent  is  stocked  by  trees  of 
any  size,  including  land  that  formerly 
had  such  tree  cover  and  that  will  be 
naturally  or  artificially  regenerated. 

Signed  at  Washington,  DC  on  September  9, 
1993. 

Dallas  R.  Smith. 

Acting  Administrator,  Agricuitural 
Stabilization  and  Conservation  Service. 
(FR  Doc.  93-22544  Filed  9-14-93;  8:45  am) 
HLUMa  cooc  Mi»-es-r 


Agricultural  Marketing  Servica 

7  CFR  Part  989 

[Docket  No.  FV93-989-31FR] 

Ralalna  Producad  From  Grapaa  Grown 
In  California;  Addition  of  Savaral 
Caribbean  Araa  Countrlaa  aa  Countrlaa 
Eligible  for  Exporta  of  Reaerve  Ralaina 

AQENCY:  Agricultural  Marketing  Service, 

USDA. 

ACTION:  Interim  final  rule  with  request 

for  comments. 

SUMMARY:  This  interim  final  rule  adds 
several  Caribbean  countries  as  countries 
eligible  for  exports  of  reserve  California 
raisins.  This  action  was  unanimously 
recommended  by  the  Raisin 
Administrative  Committee  (Committee), 
the  agency  responsible  for  local 
administration  of  the  Federal  marketing 
order  regulating  raisins  produced  in 
California.  By  providing  handlers  with 
additional  markets  for  their  reserve 
raisins,  this  action  is  expected  to  reduce 
the  burden  of  oversupply  currently 
confronting  the  indus^. 
DATES:  The  interim  final  rule  is  effective 
on  September  15, 1993.  Comments 
which  are  received  by  October  15, 1993, 
will  be  considered  prior  to  any 
finalization  of  this  interim  final  rule. 
ADDRESSES:  Interested  persons  are 
invited  to  submit  written  comments 
concerning  this  action.  Comments  must 
be  sent  in  tripUcate  to  the  Docket  Clerk, 
Fruit  and  Vegetable  Division,  AMS. 
USDA.  room  2525-^.  P.O.  Box  96456. 
Washington.  DC  20090-6456,  or  faxed 
to  (202)  720-5698.  Comments  should 
reference  the  docket  number  and  the 
date  and  page  number  of  this  issue  of 
the  Federal  Ragister  and  will  be  made 
available  for  public  inspection  In  the 
Office  of  the  Docket  Clerk  during  regular 
business  hours. 


FOR  FURTHER  INFORMATION  CONTACT: 
Richard  Van  Diest,  Marketing  Specialist, 
California  Marketing  Field  Office.  Fruit 
and  Vegetable  Division,  AMS,  USDA, 
2202  Monterey  Street,  suite  102B. 
Fresno,  California  93721;  telephone: 
(209)  487-5901;  or  Valerie  Emmer, 
Richard  Lower,  or  Mark  Slupek, 
Marketing  Specialists,  Marketing  Order 
Administration  Branch,  Fruit  and 
Vegetable  Division.  AMS,  USDA,  room 
2523-S,  P.O.  Box  96456,  Washington, 
£X:  20090-6456;  telephone:  (202)  720- 
2829,  (202)  720-2020,  or  (202)  720-2830 
respectively. 

SUPPlfMENTARY  INFORMATION:  This 

interim  final  rule  is  issued  under 
Marketing  Agreement  and  Order  No. 
989  (7  CFR  part  989),  both  as  amended, 
regulating  the  handling  of  raisins 
produced  from  grapes  grown  in 
California,  hereinafter  referred  to  as  the 
"order."  The  order  is  eff'ective  under  the 
Agricultural  Marketing  Agreement  Act 
of  1937,  as  amended  (7  U.S.C  601-674). 
hereinafter  referred  to  as  the  "Act." 

This  interim  final  rule  has  been 
reviewed  by  the  Department  of 
Agriculture  (Department)  in  accordance 
with  De{)artmental  Regulation  No. 
1512-1  and  the  criteria  contained  in 
Executive  Order  12291,  and  has  been 
determined  to  be  a  "non-major"  -xile. 

This  interim  final  rule  has  been 
reviewed  \mder  Executive  Order  12778, 
Gvil  Justice  Reform.  This  action  is  not 
intended  to  have  retroactive  effect.  This 
interim  final  rule  will  not  preempt  any 
State  or  local  laws,  legulations,  or 
pohcies,  unless  they  present  an 
irreconcilable  conflict  with  this  rule. 

The  Act  provides  that  administrative 
proceedings  must  be  exhausted  before 
parties  may  file  suit  in  court.  Under 
section  608c(15)(A)  of  the  Act,  any 
handler  subject  to  an  order  may  file 
with  the  Secretary  a  petition  stating  that 
the  order,  any  provision  of  the  order,  or 
any  obligation  imposed  in  connection 
with  the  order  is  not  in  accordance  with 
law  and  requesting  a  modification  of  the 
order  or  to  be  exempt  therefrom.  Such 
handler  is  afforded  the  opportunity  for 
a  bearing  on  the  petition.  After  the 
bearing,  the  Secretary  would  rule  on  the 
petition.  The  Act  provides  that  the 
district  cauii  of  the  United  States  in  any 
district  in  which  the  handler  is  an 
inhabitant,  or  has  his/her  principal 
place  of  business,  has  jurisdiction  In 
eqiiity  to  review  the  Secretary's  ruling 
on  the  petition,  provided  a  bill  in  equity 
is  filed  not  later  than  20  days  after  the 
date  of  the  entry  of  the  ruling. 

Pursuant  to  requirements  set  forth  In 
the  Regulatory  Flexibility  Act  (RFA).  the 
Administrator  of  the  Agricult\iral 
Marketing  Service  (AMS)  haa 


considered  the  economic  impact  of  this 
action  on  small  entities. 

The  purpose  of  the  RFA  is  to  fit 
regulatory  actions  to  the  scale  of 
business  subject  to  such  actions  in  order 
that  small  businesses  will  not  be  unduly 
or  disproportionately  burdened. 
Marketing  orders  issued  pursuant  to  the 
Act,  and  rules  issued  thereunder,  are 
unique  in  that  they  are  brought  about 
through  group  action  of  essentially 
small  entities  acting  on  their  own 
behalf.  Thus,  both  statutes  have  small 
entity  orientation  and  compatibility. 

There  are  approximately  25  handlers 
of  California  raisins  who  are  subject  to 
regulation  under  the  raisin  marketing 
ordeV,  and  approximately  5,000 
producers  in  the  regulated  area.  Small 
agricultural  service  firms  have  been 
defined  by  the  Small  Business 
Administration  (13  CFR  121.601)  as 
those  whose  annual  receipts  are  less 
than  $3,500,000,  and  small  agricultural 
producers  are  defined  as  those  having 
annual  receipts  of  less  than  $500,000.  A 
minority  of  handlers  and  a  majority  of 
producers  of  California  raisins  may  be 
classified  as  small  entities. 

The  marketing  order  provides  for  the 
establishment  of  "free"  and  "reserve" 
percentages  by  variety  of  raisin  for  each 
crop  year.  "Free"  raisins  are  those 
which  may  be  shipped  freely  to  any 
market.  Raisins  in  excess  of  free  tonnage 
are  reserve  raisins  which  must  be  held 
by  handlers  for  the  account  of  the 
Committee.  Most  reserve  raisins 
withheld  under  the  order  have  been 
marketed  as  food  in  domestic  and 
eligible  export  outlets.  In  crop  years 
with  inadequate  raisin  production, 
reserve  raisins  are  available  to 
supplement  new  crop  supplies. 

Pursuant  to  $  989.221,  reserve  raisins 
are  crirrently  sold  to  handlers  for  export 
to  the  Dominican  Republic,  islands  on 
the  continental  shelf  of  South  America, 
and  to  all  other  markets  in  the  world 
except  the  following:  Canada,  Mexico, 
all  islands  adjacent  to  Canada  and 
Mexico,  and  Caribbean  islands  north  of 
the  12th  parallel  (with  the  exception  of 
the  Dominican  Republic). 

This  action  is  based  upon  a 
recommendation  and  information 
submitted  by  the  Committee  and  upon 
other  available  information.  The 
Committee  met  on  June  17, 1993,  and 
unanimously  recommended  that  the 
countries  eligible  for  exports  of  reserve 
CaUfomia  raisins  be  expanded  to 
include  every  market  except  Cuba. 
Puerto  Rico,  the  U.S.  Virgin  Islands, 
Canada,  Mexico,  and  all  islands 
adjacent  to  Canada  snd  Mexico.  The 
Committee  indicated  that  Puerto  Rico 
and  the  U.S.  Virgin  Islands  should 
continue  to  be  ineligible  because  chain 


stores  in  the  United  States  have  stores 
in  some  of  thes('  markets  and  supply 
their  stores  in  tliese  territories  with  free 
percentage  raisins  purchased  in  the 
United  States.  The  other  countries 
would  continue  to  be  ineligible  because 
of  the  potential  for  transhipment  of  free 
percentage  tonnage  to  higher  priced 
markets. 

Increasing  the  number  of  countries 
eligible  for  experts  of  reserve  raisins 
will  give.handlers  more  market  outlets 
for  their  reserve  raisins.  Since  this 
provision  utilizes  reserve  raisins,  it  is 
expected  to  reduce  the  oversupply  that 
is  currently  confronting  the  industry. 
Based  on  avai  able  information,  the 
Administrator  o "  the  AMS  has 
determined  that  issuance  of  this  interim 
final  rule  will  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities. 

Aiter  consideration  of  all  relevant 
information  presented,  including  the 
Committee's  recommendations  and 
other  informatioi,  it  is  found  that  this 
regulation,  as  he-einaRer  set  forth,  will 
tend  to  eH^ectuate  the  declared  policy  of 
the  Act. 

Pursuant  to  5  U.S.C.  553,  it  is  also 
found  and  deterriined  that  upon  good 
cause  it  is  impra^licable.  unnecessary, 
and  contrary  to  Lie  public  interest  to 
give  preliminary  notice  prior  to  putting 
this  rule  into  effect,  and  that  good  cause 
exists  for  not  postponing  the  effective 
date  of  this  aaion  until  30  days  after 
publicatioi  in  the  Federal  Register 
because:  (1)  This  action  relaxes 
requirements  on  handlers;  (2)  this  action 
was  unanimous)}  recommended  at  a 
public  meeting;  (3)  it  is  desirable  to 
have  this  action  in  place  as  soon  as 
possible  because  he  1993-94  crop  year 
began  on  August  1, 1993;  (4)  this  rule 
provides  a  30-day  comment  period  and 
any  comments  received  will  be 
considered  prior  to  finalization  of  this 
rule. 

List  of  Subiects  in  7  CFR  Part  989 

Crapes,  Marketing  agreements. 
Raisins,  Reporting  and  recordkeeping 
requirements. 

For  the  reasons  iet  forth  in  the 
preamble,  7  CFR  part  969  is  amended  as 
follows: 

PART  98»-RAISINS  PRODUCED 
FROM  GRAPES  GROWN  IN 
CAUFORNIA 

1.  The  authority  citation  for  7  CFR 
part  989  is  revised  to  read  as  follows: 

Authority:  7  U.S.C  601-674. 
Subpart— Suppieflientary  Regulations 

2.  Section  989.221  is  revised  to  read 
as  follows: 


Note:  This  section  will  appear  in  the 
annual  Code  of  Federal  Regulations. 

1989.221    Sale  and  export  of  r*Mrv* 
raisins  by  handler*. 

(a)  Eligible  countries.  Pursuant  to 
§  989.67(c),  the  Committee  may  sell 
reserve  raisins  to  handlers  for  export  to 
all  markets  in  the  world  except  those 
listed  in  paragraph  (b)  of  this  section. 

(b)  Non-eligibte  countries  The 
Committee  may  not  sell  reserve  raisins 
to  handlers  for  export  to  Cuba,  Puerto 
Rico,  the  U.S.  Virgin  Islands,  Canada. 
Mexico,  and  all  islands  adjacent  to 
Canada  and  Mexico. 

Dated:  September  7, 1993. 
Robert  C  Kaeney, 

Deputy  Director,  Fruit  and  Vegetable  Division. 
[PR  Doc  93-22479  Filed  9-14-93;  B:4S  am] 


Farmers  Home  Administration 

7  CFR  Parts  1910. 1924. 1941. 1843. 
1945. 1955.  and  1960 

RIN  0575-AB41 

Revisions  to  the  Direct  and 
Guaranteed  Operating  (OL)  and  Farm 
Ownership  (FO)  Loan  and  Related 
instructions  to  Implement  Sections  4, 
5, 7. 8. 9.  artd  19  of  the  Agricultural 
Credit  Improvement  Act  of  1992 
Relative  to  the  Special  OL  Asslstanca 
and  Oownpayment  FO  Loan  Programs 
for  Beginning  Farmera  and  Ranchers, 
and  Graduation  of  Borrowers  With 
Operating  Loana  or  Guarantees  to 
Private  Credit 

AGENCY:  Farmers  Home  Administration, 

USDA. 

ACTXM:  Interim  rule  with  request  for 

comments. 

SUMMARY:  The  Farmers  Home 
Administration  (FmHA)  amends  its 
direct  and  guaranteed  farm  ownership 
(FO)  and  operating  (OL)  loan  making 
regulations  to  implement  amendments 
made  to  the  Consolidated  Farm  and 
.Rural  Development  Act  (CONACT)  by 
the  Agricultural  Credit  Improvement 
Act  of  1992  (Act).  These  amendments 
concern  interest  rates  for  loans  sold  on 
the  secondary  market  and  guaranteed 
loan  fees,  a  downpayment  FO  loan 
program,  a  special  assistance  OL  loan 
program  for  beginning  fanners  or 
ranchers,  definition  of  "beginning 
farmer  or  rancher,"  limitations  on  the 
number  of  years  that  new  and  existing 
farm  borrowers  may  receive  direct  and 
guaranteed  OL  loan  assistance,  and 
plans  to  encourage  borrower  graduation 
to  private  credit.  The  intended  effect  is 
to  encourage  and  assist  a  larger  number 
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of  qualified  beginning  fanners  and 
ranchers  to  become  established  in 
farming  or  ranching. 

DATES:  Interim  rule  effective  September 
30. 1993.  Written  comments  must  be 
submitted  on  or  before  October  15, 
1993. 

ADDRESSES:  Submit  written  comments, 
in  duplicate,  to  the  Office  of  the  Chief. 
Regulations  Analysis  and  Control 
Branch.  Fanners  Home  Administration. 
USOA,  room  6348,  South  Agricultiire 
Building,  14th  Street  and  Independence 
Avenue  SW.,  Washington.  DC  20250- 
0700.  All  written  comments  made 
pursuant  to  this  notice  will  be  available 
for  public  inspection  during  regular 
working  hoivs  at  the  above  address. 

FOR  FURTHER  INFORMATION  CONTACT: 
David  R.  Smith.  Senior  Loan  Officer. 
Farmer  Programs  Loan  Making  Division, 
Fanners  Home  Administration.  USDA, 
South  Agricuhure  Building,  room  5430. 
14th  and  Independence  Avenue  SW.. 
Washington.  DC  20250-0700. 
Telephone  (202)  720-1645. 

SUPPIXMENTARY  MFORMATiON: 

ClaMification 

This  action  was  reviewed  under 
USDA  procedures  established  in 
Departmental  Regulation  1512-1.  which 
implements  Executive  Order  12291,  and 
has  been  determined  to  be  nonmajor 
because  it  will  not  result  in  an  annual 
effect  on  the  economy  of  $100  million 
or  more. 

Intergovenunental  Consultation 

1.  For  the  reasons  set  forth  in  the  Gnal 
rule  related  to  Notice  7  CFR  part  3015, 
subpart  V  (48  FR  29115,  June  24, 1983) 
and  FmHA  Instruction  1940-J. 
"Intergovernmental  Review  of  Fanners 
Home  Administration  Programs  and 
Activities"  (December  23, 1983),  Farm 
Ownership  Loans,  Farm  Operating 
Loans,  and  Emergency  Loan^  ve 
excluded  from  the  scope  of  Executive 
Order  12372.  which  requires 
intergovernmental  consultation  with 
State  and  local  officials. 

2.  The  Soil  and  Water  Loan  Program 
is  subject  to  the  provisions  of  Executive 
Order  12372  and  FmHA  Instruction 
1940-). 

Programs  Affected 

These  changes  affect  the  following 
FmHA  programs  as  listed  in  the  Catalog 
of  Federal  Domestic  Assistance: 

10.404 — Emergency  Loans 
10.406 — Fann  Operating  Loans 
10.407— Pann  Ownership  Loans 
10.416— Soil  and  Water  Loans 


EnTironmental  Impact  Statamrat 

This  document  has  been  reviewed  in 
accordance  with  7  CFR  part  1940. 
subpart  G,  "Environmental  Program."  It 
is  the  determination  of  FmHA  that  this 
action  does  not  constitute  a  major 
Federal  action  significantly  affecting  the 
quality  of  the  human  environment,  and 
in  accordance  with  the  National 
Environmental  Policy  Act  of  1969, 
Pubhc  Law  91-190.  an  Environmental 
Im(>act  Statement  is  not  required. 

Civil  Justice  Reform 

This  document  has  been  reviewed  in 
accordance  with  Executive  Order  (E.O.) 
12778.  It  is  the  determination  of  FmHA 
that  this  action  does  not  unduly  burden 
the  Federal  Court  System  in  that  it 
meets  all  applicable  standards  provided 
in  section  2  of  the  E.O. 

Paperwork  Reduction  Act 

The  information  collection 
requirements  contained  in  these 
regulations  have  been  approved  by  the 
Office  of  Management  and  Budget 
(OMB)  under  the  provisions  of  44  U.S.C 
chapter  35  and  have  been  assigned  OMB 
control  numbers  0575-0134.  0575-0061. 
0575-0141.  0575-0085, 0575-0083. 
0575-0090,  0575-0024,  and  0575-0079 
in  accordance  with  the  Paperwork 
Reduction  Act  of  1980  (44  U.S.C.  3507). 
The  interim  final  rule  does  not  revise  or 
impose  any  new  information  collection 
or  recordkeeping  requirement  from 
those  approved  by  OMB. 

Discussion  of  Background 

Farm  loans  made  to  FmHA  applicants 
are  governed  mainly  by  the  CON.\CT  (7 
U.S.C  1921  et  seq.).  FmHA  has 
historically  assisted  new  and 
established  farmers  and  ranchers 
through  its  regular  direct  and 
guaranteed  FO  and  OL  loan  programs. 
Operating  type  credit  is  provided  with 
a  1-7  year  repayment  term,  while  farm 
ownership  loans  may  be  repaid  over  a 
40-year  term.  The  interest  rate  charged 
on  direct  loans  is  either  FmHA's  regular 
rate  or  reduced  rates  (limited  resource 
rates).  Limited  resource  rates  are 
available  only  to  those  low  income 
applicants  facing  special  obstacles  and 
hardships  and  would  otherwise  be 
unable  to  develop  a  feasible  plan  of 
operation.  Farmers  who  require  less 
supervision  and/or  are  in  a  more 
favorable  financial  position  can  obtain 
farm  ownership  or  operating  loans  from 
commercial  credit  institutions  backed 
by  FmHA  guarantees.  The  interest  rate 
on  guaranteed  loans  is  negotiated 
between  the  lender  and  the  borrower 
and  is  typically  the  lender's  average 
interest  rate  for  similar  loans. 


Thus  far.  FmHA  has  had  no  limit  on 
the  number  of  years  that  a  farmer  could 
receive  FmHA  direct  or  guaranteed  loan 
assistance.  The  limiting  conditions  have 
primarily  been  statutory  eligibility 
requirements,  the  lack  of  available 
credit  elsewhere,  maximum  individual 
loan  entitlement  limits  for  each 
program,  borrower  repayment  ability, 
and  adequate  collateral  to  secure  the 
loan. 

During  the  mid  1980s.  Congressional 
concern  regarding  the  large  National 
debt,  and  increasing  FmHA  loan  losses 
within  the  farmer  programs  loan 
portfolio,  precipitated  a  Congressionally 
mandated  shift  from  direct  to 
guaranteed  lending.  This  shift  in  the 
source  priority  of  loan  funds  was  also 
prompted  by  less  initial  FmHA  risk 
exposure  and  a  more  favorable  loan  cost 
ratio  with  guarantee  funds.  The 
Administration  was  also  concerned  with 
the  long  term  loan  commitment 
evidenced  by  the  direct  FO  loan 
program.  Future  budget 
recommendations  reflected  a  continuing 
decrease  in  direct  FO  funding.  This  has 
resulted  in  inadequate  direct  FO  loan 
funding  to  continue  with  existing  farmer 
programs  borrowers  needs  and  assist 
new  applicants  to  become  established  in 
farming  or  ranching  operations. 

There  has  also  been  growing  concern 
regarding  the  pending  retirement  of 
large  numbers  of  farmers  and  ranchers, 
with  fears  there  may  be  insufficient 
numbers  of  new  fanners  and  ranchers  to 
take  their  place.  The  House  Committee 
Report  102-783  on  the  Act  indicates  the 
need  to  assist  beginning  fanners  and 
ranchers  get  started  in  agriculture.  Page 
18  of  that  report  stated  that  according  to 
the  most  recent  Census  of  Agriculture, 
taken  in  1987,  there  was  an  increase  of 
20.7  percent  in  the  number  of  farmers  in 
the  65  and  over  age  group  between  1978 
and  1987.  Ehiring  the  same  period,  the 
number  of  fanners  less  than  25  years  of 
age  decreased  by  46.2  percent,  and  the 
number  of  farmers  between  25  and  34 
years  of  age  declined  by  15  percent.  The 
only  age  group  to  show  an  increase  was 
the  group  of  fanners  65  years  of  age  and 
older.  These  statistics  indicate  that 
America's  farm  population  is  aging  and 
that  younger  people  are  not  replacing 
retiring  fanners  in  adequate  numbers  to 
ensure  a  diverse  family  farm  system  of 
agriculture.  This  concern  resulted  in    ■ 
passage  of  section  7  (Downpayment  FO 
Loan  Program)  and  section  8  (Special 
OL  Loan  Assistance)  of  the  Act  relating 
to  beginning  farmer  and  rancher  loan 
assistance.  The  intent  of  the  statute  and 
these  implementing  regulations  is  to 
refocus  a  larger  portion  of  FmHA 
resources  on  establishing  the  next 
generation  of  agricultural  producers. 
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and  to  reemphasiza  FmHA's  role  as  a 
temporary  source  of  credit  by  limiting 
the  nudiber  of  years  that  a  borrower  may 
obtain  direct  and  guaranteed  OL  loan 
assistance. 

Dieoucioa  of  Interim  Kola 

It  is  the  policy  of  this  Department, 
that  rules  relating  to  public  property. 
loans,  grants,  benefits,  or  contracts  shall 
be  published  for  comment 
notwithstanding  the  exemption  of  5 
U.S.C  553  with  respect  to  such  rules. 
FmHA  is  making  this  action  elective 
immediately  as  an  interim  rule  upon 
publication  in  the  Federal  Register 
without  prior  public  comment. 
however,  as  required  by  section  23  of 
the  Act  signed  October  28, 1992.  Even 
so.  this  rule  provides  for  a  30-day 
conunent  period.  Any  comments 
received  will  be  addressed  in  the  final 
rule. 

This  rule  addresses  section  4  (Interest 
Rates  for  Loans  Sold  into  the  Secondary 
Market;  Guaranteed  Loan  Fees),  section 
5  (Federal-State  Beginning  Farmer 
Partnership),  section  7  (Downpayment 
Loan  Program),  section  8  (Special 
Assistance  to  Certain  Qualified 
Beginning  Farmers  and  Ranchers), 
section  9  (Graduation  of  Borrowers  with 
Operating  Loans  or  Guarantees  to 
Private  Commercial  Credit),  and  section 
19  (Definition  of  Qualified  Beginning 
Farmer  or  Rancher)  of  the  Act.  The 
Agency  is  implementing  these  statutory 
provisions  as  discussed  below.  The 
Agency  will  address  other  sections  of 
the  Act  writh  additional  regulation 
packages. 

Section  4 — Interest  Rates  for  Loans 
Sold  into  the  Secondary  Market; 
Guaranteed  Loan  Fees  (CONACT 
SecUon  309(k)  (7  U.S.C  1929(h)) 

CONACT  section  309(h)  allows  the 
guaranteed  portion  of  any  loan  sold  into 
the  secondary  market  to  provide 
borrowers  a  lower  rate  of  interest  than 
the  rate  provided  for  the  non-guaranteed 
portion  of  the  loan  retained  by  the 
originating  lender.  However,  since 
guaranteed  lines  of  credit  cannot  be  sold 
in  the  secondary  market.  CONACT 
section  309(h)  does  not  apply  to  Unes  of 
credit.  The  Agency  has  amended  7  CFR 
part  1980.  subpart  B.  §  1980.175  (e).  to 
reflect  that  the  guaranteed  pKirtion  of  the 
loan  may  carry  an  interest  rate  lower 
than  the  non-guaranteed  portion, 
without  reference  to  the  secondary 
maiket  This  is  a  slightly  more  Uberal 
interpretation  than  the  legislation 
requires.  However,  interest  rates  are 
normally  established  at  loan  origination 
and  the  lender  is  not  always  certain  at 
that  time  whether  the  guaranteed 
portion  will  be  sold.  In  accordance  with 


the  statute,  the  interest  rate  on  the  non- 
guaranteed  porticn  is  limited  to  a  rate 
no  mora  than  tha  charged  the  lender's 
average  farm  cust3mer.  There  is  no 
reason  not  to  permit  the  lender  more 
flexibility  in  redv  dng  the  rate  to  the 
borrower.  Other  sections  of  7  CFR  part 
1980,  subpart  B  g  jveming  Soil  ana 
Water  and  Farm  Ownership  loan 
making  refer  to  §  1980.175  regarding 
interest  rate  requirements.  Therefore, 
modifying  $  1980  175  in  effect  also 
changes  section  1980.180,  Farm 
Ownership  Loans,  and  §  1980.185.  Soil 
and  Water  Loans,  bringing  them  into 
compliance  with  he  Act 
Section  309(h)  )f  the  CONACT  also 

f)rohibit8  FmHA  from  charging  fees  to 
enders  for  guarar  tees  made  under  the 
Downpayment  Fa-m  Ownership  Loan 
Program  establish  ad  by  the  Act,  and 
limits  origination  and  servicing  fees 
charged  by  lenders  to  1  percent  of  the 
loan  amount.  The  le  requirements  are 
implemented  witl  amendments  to  7 
CFR  part  1980.  Subpart  A,  §  1980.21, 
governing  guarant  ae  fees  charged  bv  the 
Agency,  and  sect!  m  1980.22.  which 
limits  lender  fees  ±arged  to  borrowers. 

Section  S — Feden  I-State  Beginning 
Fanner  Partnership  (CONACT  Section 
309(i))  (7  U^.C  1)29) 

CONACT  Section  309(i)  requires 
FmHA  to  coordint  te  assistance  with  any 
State  Beginning  F(  rmer  Program  to 
provide  financing  Lo  qualified  beginning 
farmers  or  ranchers.  The  State 
Beginning  Farmer  Program  has  been 
defined  in  7  CFR  (  art  1943.  subpart  A 
and  7  CFR  part  19  W,  subpart  B.  It  is 
referenced  in  the  Itownpayment  Farm 
Ownership  Loan  Program  section  of  7 
CFR  part  1943,  sul  part  A,  and  xmder 
general  provisions  in  7  CFR  part  1980. 
subpart  B.  The  Ad  defines  "Slate 
Beginning  Farmer  program"  as  any 
program  that  is  carried  out  by  or  under 
contract  with  the  State  and  aesigned  to 
assist  persons  ante'  agnculture  and 
establish  viable  farming  or  ranching 
operations.  The  Act  allows  FmHA  to 
guarantee  financin ;  provided  by  the 
State  program  to  a  qualified  beginning 
farmer  or  rancher  1 3  establish  or 
maintain  a  viable  farming  or  ranching 
operation.  House  Committee  Report 
102-783  on  the  Ac  states  that  FmHA 
can  provide  a  guariintee  of  operating 
financing  provided  by  the  State. 
Therefore.  FmHA  has  included  the 
maintenance  as  well  as  the 
establishment  of  'Mable  farming  or 
ranching  operation}"  in  the  definition  of 
"State  Beginning  Fumer  program." 
Under  the  new  pro;;ram,  FmHA  may 
provide  an  eligible  farmer  with  a 
downpayment  loan  under  FmHA's 
newly  created  Dowapa3rmeQt  FO  Loan 


Program,  and/or  an  FO  or  OL  guarantee 
of  the  financing  provided  by  the  Stats 
program.  The  Act  states  that  FmHA  will 
not  charge  any  guarantee  fee  on  any 
loan  Diade  by  a  State  Beginning  Farmer 
Program  ancf  giiaranteed  by  FmHA.  In 
addition.  Office  of  Management  and 
Budget  Circular  A-129,  dated  January 
27. 1993,  prohibits  FmHA  from 
providing  guaranteed  assistance  when 
runds  have  been  derived  from  tax- 
exempt  bonds.  These  conditions  have 
been  adopted  in  the  implementing 
regulations. 

Specific  instructions  relative  to  the 
Federal-State  Beginning  Farmer  Program 
will  not  be  published  in  the  Federal 
Register  as  all  States  will  have  received 
actual  notice  regarding  the  program. 

Section  7 — Downpayment  Farm 
Ownership  (FO)  Loan  Program 
(CONACT  sections  310E  and  310F)  (7 
U.S.C  193S  and  1936) 

The  Agency  amends  subpart  A  of  part 
1943  by  adding  a  new  section  to 
establish  a  Downpa)rment  FO  Loan 
Program  for  Begiiming  Farmers  and 
Ranchers.  Applicants  must  meet  the 
present  general  FO  loan  eligibility 
requirements  and  the  definition  of  a 
beginning  former  or  rancher,  which  is 
addressed  in  section  19  of  the  Act 
(Implementation  of  section  19  is 
discussed  below.)  According  to 
CONACT  section  31DE.  the  applicant 
must  provide  a  downpayment  equal  to 
10  percent  of  the  purchase  price  of  the 
farm  or  ranch  being  purchased.  Tlie 
purchase  price  or  the  appraised  value  of 
the  farm  or  ranch,  whichever  is  lower, 
cannot  exceed  $250,000.  FmHA  will 
provide  a  direct  FO  loan  for  up  to  30 
percent  of  the  purchase  price,  or 
appraised  value,  whichever  is  lower,  to 
quahfied  applicants  for  a  period  not  to 
exceed  10  yaara  at  a  4  percent  interest 
rate.  The  appUcant  must  obtain  other 
financing  on  the  remaining  60  percent 
balance  with  or  without  an  FmHA  loan 
guarantee.  The  other  financing  must  be 
repaid  over  a  period  not  less  xnan  30 
years  with  no  balloon  payment 
scheduled  during  the  10  years  of  the 
FmHA  loan. 

CONACT  section  310E  also  requires 
the  Agency,  to  the  maximum  extent 
practicable,  to  faciUtate  the  transfers  of 
farms  and  ranchss  from  retiring  farmers 
and  ranchere  to  persons  eligible  for 
insured  real  estate  loans,  and  to  make 
efforts  to  widely  publicize  the 
availability  of  Downpayment  FO  loans 
to  FO  applicants,  potentially  eligible 
applicants,  and  retiring  formers  and 
ranchers.  Provisions  for  implementing 
these  administrative  requirements  are 
included  in  $  1943.14  of  subpart  A  of 
part  1943  of  this  chapter. 
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OONACT  section  310F  further 
provides  that  an  applicant  that  has 
received  special  beginning  fanner  OL 
loan  assistance  under  CONACT  section 
318  cannot  receive  a  downpayment  FO 
loan,  or  a  regular  direct  or  guaranteed 
FO  loan,  until  the  applicant  has  fanned 
at  least  S  years.  An  applicant  can 
receive  siich  loan  assistance  after  5 
years  if  the  applicant  has  conducted  the 
operation  in  accordance  with  the  plan 
required  under  CONACT  section  318. 
and  meets  eUgibility  reqiiirements  for 
the  requested  loan  assistance. 

Pursuant  to  CONACT  section 
346(b)(3).  In  Fiscal  Year  (FY)  1994.  55 
percent  of  all  direct  FO  funds  will  be 
targeted  to  this  program.  In  FY  1995. 65 
percent  of  all  direct  FO  funds  will  be 
targeted,  and  for  FYs  1996  and  beyond 
at  least  65  percent  of  all  direct  FO  funds 
will  be  targeted  to  this  program. 

The  Agency  amends  subpart  B  of  part 
1980  by  adding  a  reference  under  loan 
purposes  to  providing  a  loan  guarantee 
in  conjunction  with  the  Downpayment 
FO  Loan  Program. 

Sectioa  S— Special  Operating  (OL)  Loan 
Asaiatance  for  Beginning  Farmert  and 
Ranchers  (OONACT  Section  318)  (7 
VS.C  1948) 

The  Agency  amends  subpart  A  of  part 
1941  and  subpart  B  of  part  1980  by 
adding  a  new  section  to  implement  the 
Special  OL  Assistance  Pro-am  for 
Begiiming  Fanners  and  Ranchers.  The 
objective  is  to  move  the  borrower 
through  varying  degrees  of  direct  and 
guaranteed  OL  loan  assistance  with 
ultimate  graduation  to  private  credit  In 
accordance  with  the  statute,  FmHA  will 
provide  up  to  a  10-year  commitment  to 
provide  a  combination  of  direct  and 
guaranteed  OL  loan  assistance. 

Section  318  of  the  CONACT  states 
that  the  applicant  must  provide  a  plan 
of  the  farming  operation  for  each  of  the 
first  5  years  for  which  sp>ecial  OL 
assistance  is  requested.  The  plan  must 
also  project  the  financial  status  of  the 
operation  after  assistance  has  been 
provided  for  not  more  than  10  years,  as 
is  necessary  for  the  o(>eration  to  become 
financially  viable  without  further  FmHA 
assistance.  The  Agency  haa  defined 
"financially  viable  operation"  in 
subpart  A  of  part  1941  and  subpart  B  of 
part  1980. 

The  plan  must  indicate  how  the 
operation  is  to  be  conducted;  types  and 
quantities  of  conunodities  to  be 
produced;  the  production  methods  to  be 
employed  by  the  operator,  conservation 
measures  to  be  utilized;  the  equipment 
needed  in  the  Arming  operation  and 
whether  the  applicant  owns,  leases,  has 
available,  or  plana  to  purchase  each 
item  of  equipment;  esqpected  Income 


and  expenses  of  the  operation;  expected 
credit  needs;  and  the  site  where  the 
farming  operation  is,  or  will  be  located. 
While  the  law  does  not  require  the  plan 
to  include  any  livestock  needed  in  the 
farming  operation,  the  Agency  has 
added  Uvestock  and  whether  the 
applicant  owns,  leases,  has  available,  or 
plans  to  purchase  such  livestock. 
Livestock  is  as  essential  to  a  livestock 
operation  as  equipment  is  to  a  cash  crop 
operation.  The  5-year  plan  and  financial 
projection  required  by  statute  cannot  be 
developed  on  a  livestock  operation 
without  this  data. 

One  requirement  for  approval  of  an 
application  for  special  OL  assistance 
under  section  318  of  the  CONACT  is 
that  the  operation  would  generate 
income  sufiSdent  to  cover  the  expenses 
of  the  operation,  debt  service,  and 
adequate  living  expenses  of  the 
applicant  to  the  extent  that  other 
income  would  not  cover  the  living 
expenses.  Under  this  provision  and  its 
legislative  history,  nonfarm  income 
specifically  is  limited  to  cover  living 
expenses.  Under  FmHA's  regular  OL 
program,  nonfarm  income  may  cover 
operating  expenses  and/or  debt  service 
in  addition  to  living  expenses. 

Upon  receipt  of  a  first  year  plan  from 
the  applicant,  including  any  plaimed 
purchases  and  changes  to  the  operation, 
the  Agency  will,  at  Ibe  applicant's 
option,  develop  the  5-yoar  plan  and 
fijiandal  projection  by  using  an 
automated  system.  This  will  be 
accomplished  based  upon  the  Economic 
Research  Ser\  ice's  long-range  farm 
budget  projections,  which  are  part  of  the 
automated  system.  The  Agency  believes 
the  average  applicant  will  not  have  the 
necessary  resources  to  develop  the 
projected  5-year  plan  and  finandal 
projection.  Developing  such  a  plan 
could  be  very  time  consuming  and 
burdensome  to  the  applicant.  Therefore, 
FmHA  will  assist  the  applicant  with  this 
requirement  at  the  applicant's  option. 
However,  in  those  cases  where  the 
applicant  is  in  a  position  to  develop  a 
plan  for  each  of  the  first  5  years  and  a 
finandal  status  projection  showing 
financial  viability  within  10  years,  the 
Agency  will  accept  such  documents. 
The  Agency  has  amended  subpart  A  of 
pert  1941  to  implement  this  change. 

In  those  cases  where  the  loan 
applicant  qualifies  for  guaranteed 
spedal  OL  loan  assistance,  the  lender 
and/or  loan  applicant  normally  will 
develop  the  5-year  plan  and  finandal 

Erojection.  Lenders  will  have  the 
nowledge  and  expertise  to  develop 
these  documents.  The  lender  and  loan 
applicant,  however,  also  have  the  option 
of  developing  and  submitting  a  first  year 
plan  to  the  Agency  and  requesting  the 


FmHA  offidal  to  develop  a  5-year  plan 
and  finandal  projection  oy  using  the 
above-described  automated  system.  The 
Agency  has  amended  subpart  B  of  part 
1980  to  implement  this  chanse. 

The  plan  will  be  submitted  with  the 
loan  application  to  the  FmHA  Coimty 
Committee  for  review  in  accordance 
with  the  statute.  The  Committee  also 
must  determine  that  the  applicant  meets 
the  regular  OL  loan  eligibility 
requirements,  that  the  applicant  meets 
the  beginning  fanner  and  rancher 
definition,  and  has  not  operated  a  farm 
or  ranch  for  more  than  5  years.  In 
addition,  they  must  determine  that 
during  the  5-year  period  prior  to  the 
date  of  initial  application,  the  applicant 
has  had  suffident  education  and 
experience  to  indicate  the  ability  to 
conduct  a  successful  farming  or 
ranching  oj)eration.  This  latter 
requirement  is  more  restrictive  than  the 
current  "education  and/ or  farm 
experience"  eligibiUty  requirement 
under  the  regular  direct  OL  loan 
program. 

The  Agency  shall,  subject  to 
availabihty  of  funds,  and  a  feasible  plan 
of  operation,  make  a  conditional 
commitment  to  the  applicant  for  each 
year  of  the  commitment  period  to 
provide  direct  or  guaranteed  funding  for 
operating  and  capital  purchase  purposes 
in  accordance  with  the  5-year  plan. 
During  the  commitment  period,  the 
applicant  shall  receive  priority  in  the 
purchase  of  inventory  equipment 
necessary  for  the  success  of  the 
operation,  either  by  credit  sale  or  loan 
guarantee. 

Based  on  CONACT  section  318(f). 
sp>edal  beginning  fanner  OL  loans,  after 
the  first  year,  are  contingent  on  the 
revision  of  the  projected  plan  based  on 
an  analysis  of  the  prior  year's  operation. 
The  plan  revision  roust  occur  not  later 
than  60  days  prior  to  the  assistance 
being  provided  for  the  particiilar  year. 

Thelength  of  the  commitment  period 
will  be  determined  by  an  automated 
analysis  of  projeded  finandal  and 
income  data  to  reflect  a  financially 
viable  operation,  as  previously 
discussed.  The  commitment  period 
cannot  exceed  10  years.  A  commitmem 
period  established  for  less  than  10  years 
may  be  extended,  subjed  to  the  10-year 
limit,  providing  that  the  borrower's 
failure  to  meet  established  goals  were 
the  result  of  circimistances  beyond  the 
borrower's  control  and  did  not 
materially  reduce  the  likelihood  of  the 
operation  becoming  financially  viable. 
Examples  of  circumstances  beyond  the 
borrower's  control  have  been  set  out  in 
§  1941.15  of  subpart  A  of  part  1941. 
These  are  consistent  with  those  listed  in 
FmHA  servicing  regulations,  subpart  S 
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of  part  1951.  According  to  statute,  a 
commitment  period  will  be  terminated 
if  the  borrower  fails  to  meet  the  goals 
specified  in  the  plan  for  2  consecutive 
years,  unless  the  failure  has  not 
materially  reduced  the  likelihood  of  the 
operation  becoming  financially  viable 
and  is  due  to  circumstances  beyond  the 
borrower's  control.  The  commitment 
will  also  be  revoked  if  the  County 
Committee  hils  to  recertify  the  borrower 
as  eligible  for  regular  OL  loan  assistance 
after  5  years.  By  statute,  the  borrower 
shall  not  be  eligible  for  assistance  under 
this  section  for  a  3-year  period 
beginning  from  the  date  the 
commitment  was  terminated. 

Section  318  of  the  CON  ACT  also 
restricts  the  applicant  to  8  years  of 
special  direct  OL  loan  assistance  during 
the  10-year  commitment  period.  The 
Congressional  Record,  dated  October  8, 
1992  (S  17861).  indicates  that  this  limit 
does  not  preclude  the  borrower  from 
receiving  another  2  years  of  direct  loans, 
if  necessary,  under  the  regular  operating 
loan  program,  consistent  with  the 
overall  graduation  requirements  in 
section  9  of  the  Act. 

Pursuant  to  CONACT  section  346(b). 
'  during  the  first  6  months  of  Fiscal  Year 
(FY)  1994.  not  less  than  30  percent  of 
the  direct  OL  funds  will  be  targeted  for 
loans  to  beginning  farmers  or  ranchers. 
During  the  first  6  months  of  FYs  1995 
and  1996.  not  less  than  40  percent  of 
available  direct  OL  funds  snail  be 
targeted.  During  the  first  6  months  of  FY 
1997,  and  thereafter,  not  less  than  50 
percent  of  available  direct  OL  funds 
shall  be  targeted  for  loans  to  begiiming 
farmers  or  ranchers. 

Since  Congress  has  targeted  funds  to 
beginning  farmers,  the  Agency  beUeves 
that  it  will  be  able  to  assist  a  substantial 
nimiber  of  beginning  farmers  under  its 
existing  operating  loan  program  and 
new  program  for  beginning  farmers  and 
ranchers.  The  law  does  not  require  the 
Agency  to  target  funds  solely  to 
beginning  farmers  or  ranchers  receiving 
assistance  under  the  special  OL 
program.  OL  funds  are  targeted  to  all 
beginning  farmers  requesting  any  OL 
assistance. 

The  special  beginning  fanner  OL 
assistance  program,  however,  has 
several  restrictions  which  will  limit  its 
availability  to  the  public.  The  general 
beginning  fanner  definition  states  that 
the  appUcant  must  have  fanned  less 
than  10  years;  however,  under  the 
special  OL  assistance  program, 
applicants  must  have  farmed  less  than 
5  years.  In  addition,  the  special  OL 
assistance  program  requires  a  5-year 
plan,  including  a  projection  that  within 
10  years  the  operation  will  become 
financially  viable.  Applicants  miist  also 


have  had  education  and  experience 
during  the  5-year  period  prior  to 
application.  Sufficient  education  and/or 
experience  is  required  for  regular  OL 
loans.  Furthermore,  special  OL 
applicants  cannot  oi)tain  FmHA 
financing  to  purchaie  a  farm  until  the 
appUcant  has  farme  1  for  at  least  5  years, 
and  nonfarm  incom )  can  only  be  used 
to  cover  living  expe  ises  in  measiiring 
cash  flow. 

Despite  the  greater  restrictions  of  the 
program,  there  are  t- vo  benefits  for  a 
participant  in  the  sp  ecial  beginning 
fanner  OL  assistano)  program.  First,  the 
Agency  can  make  up  to  a  10-year 
conunitment  to  provide  special 
beginning  farmer  OL  assistance  to  the 
applicant,  .^s  mentioned  above,  the 
beginning  farmer  definition  states  that 
applicants  must  have  farmed  less  than 
10  years.  Once  the  applicant  receives 
assistance  under  thi>  program,  the 
applicant  would  not  need  to  meet  this 
beginning  farmer  definition,  since  the 
commitment  has  been  made.  (The 
applicant  would  ha^'e  to  continue  to 
meet  regular  OL  loai  eligibility 
requirements.)  Thus,  if  a  begiiming 
farmer  has  been  fanning  for  4  years 
when  special  OL  asf  istance  is  first 
received,  a  10-year  c:ommitment  would 
allow  the  beginning  farmer  to  have 
access  to  targeted  funds  throughout  the 
commitment  period  Had  the  beginning 
farmer  received  assistance  under  the 
regular  OL  program,  the  applicant 
would  only  have  aa:ess  to  targeted 
funds  for  6  more  yeers  (the  remaining 
years  in  which  the  definition  of 
beginning  farmer  co  jid  be  met). 

Another  benefit  uider  this  program  is 
that  if  an  applicant  leceives  special 
beginning  fanner  OL  assistance  and 
obtains  FmHA  financing  to  purchase  a 
farm  after  operating  a  turn  for  at  least 
5  years,  the  applicart  will  still  have 
access  to  targeted  beginning  farmer  OL 
funds.  The  begiimin.g  farmer  definition 
restricts  land  ownership  to  no  more 
than  15  percent  of  the  average  farm 
acreage  in  the  County  where  the  farm  is 
located.  As  mentioniKi  above,  once  an 
applicant  receives  a  commitment  under 
the  special  beginning  farmer  OL 
assistance  program,  lie  applicant  meets 
the  beginning  farmer  definition 
throughout  the  comnitment  i>eriod. 
Thus,  if  the  beginnirg  farmer  obtained 
a  tarm  during  the  conmitment  period, 
the  beginning  farmei  would  remain 
eligible  for  targeted  lunds  even  if  the 
acreage  exceeded  the  15  percent  limit. 
By  contrast,  if  the  applicant  obtains 
FmHA  financing  to  fiurchase  a  farm, 
was  not  involved  in  he  special 
beginning  farmer  OL  program,  and 
owned  land  which  etceeds  15  percent 
of  the  average  acreage  of  the  farms  or 


ranches  in  the  County,  the  applicant 
would  not  have  access  to  targeted  funds. 
In  accordance  with  section  318  of  the 
CONACT,  the  Agency  also  amends 
subpart  C  of  pari  1955  by  adding  a  new 
paragraph  to  §  1955.122  to  indicate  that 
beginning  farmers  and  ranchers  in  the 
special  OL  loan  assistance  program  will 
be  given  priority  in  the  purchase  of 
equipment  in  FmHA  inventory.  The 
priority  will  be  throughout  the 
commitment  period  and  only  when 
necessary  for  the  success  of  the 
operation  described  in  the  loan 
application.  This  priority  will  be  limited 
to  the  FmHA  County  Office  service  area, 
and  the  applicant  will  be  given  10 
working  days  to  respond  if  interested  in 
any  item  of  inventory  equipment.  As  a 
result  of  the  statutory  requirement,  any 
former  borrower-owner,  including 
spouse  or  children,  will  no  longer  have 
first  priority  to  purchase  equipment  in 
FmHA  inventory  under  subpart  C  of 
part  1955. 

Section  9 — Graduation  of  Borrowers 
with  Operating  Loans  or  Guarantees  to 
Private  Commercial  Credit  (CONACT 
Section  319)  (7  U.S.C  1949) 

CONACT  section  319(a)  requires 
FmHA  to  establish  a  plan  to  encourage 
direct  and  guaranteea  OL  borrowers  to 
graduate  to  private  credit  without 
further  FmHA  OL  assistance,  as 
expeditiously  as  possible.  When  fully 
implemented,  this  directive  will  be 
coordinated  vrith  FmHA's  "borrower 
training,"  "loan  assessment,"  "market 
placement,"  and  "supervised  credit" 
activities  required  by  CONACT  sections 
359,  360,  361  and  362,  respectively. 
Supervised  credit  has  loag  been  a  basic 
activity  in  FmHA's  loan  programs.  The 
regulations  implementing  "borrower 
training,"  "loan  assessment,"  and 
"market  placement",  however,  are  being 
promulgated  through  the  proposed  rule- 
making process.  The  anticipated  final 
rule  publication  date  for  these 
regulations  is  on  or  about  October  1. 
1994.  Coordination  between  the 
activities  required  by  CONACT  section 
319(a)  and  the  "borrower  training," 
"loan  assessment,"  and  "market 
placement"  will  be  implemented  in 
stages  through  October  1, 1994.  as  the 
proposed  rules  are  finalized. 

To  implement  CONACT  section 
319(a),  S  1924.60  of  subpart  B  of  part 
1924  is  revised  to  include  the 
graduation  of  direct  OL  borrowers  to 
private  credit  as  one  of  the  purposes 
listed  for  analj^ng  the  agricultural 
business.  The  section  also  requires  • 
plan  for  graduation  in  conjunction  with 
FmHA's  normal  loan  servicing  and 
credit  counseling  activities.  Section 
1924.56(b)(3)  of  this  subpart  has  been 
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added  to  require  County  Supervisors  to 
counsel  borrowers  on  the  need  to 
graduate  to  commercial  credit  as 
expeditiously  as  possible.  Such 
graduation  is  important  due  to  the  10 
and  15  year  time  limitations  on 
obtaining  FmHA  direct  and  guaranteed 
OL  loans  that  were  established  by 
CONACT  section  319(b). 

In  addition.  FmHA  will  attempt  to 
promote  and  encourage  graduation  of 
existing  guaranteed  OL  loan  borrowers, 
as  required  by  the  Act.  FmHA  is 
changing  §1980.147  of  subpart  B  of  part 
1980  to  direct  FmHA  County 
Supervisors  to  encourage  lenders  to 
provide  non-guaranteed  operating  loans 
to  their  present  borrowers  that  are 
obtaining  operating  credit  by  virtue  of 
an  FmHA  OL  loan  guarantee. 

This  policy  is  being  adopted  in  light 
of  the  special  challenges  to  providing  a 
comprenen.sive  graduation  requirement 
in  relation  to  guaranteed  loans.  First, 
farmers  who  obtain  Rnancing  through 
FmHA  loan  guarantees  are  generally 
paying  the  average  commercial  bank 
rates  for  similar  loans,  and  are  usually 
not  suffering  from  the  same  level  of 
management/ financial/production 
distress  that  typifies  many  FmHA  direct 
OL  borrowers.  Since  a  guaranteed  loan 
borrower  has  already  obtained 
commercial  credit  by  means  of  the 
FmHA  loan  guarantee,  a  "graduation" 
can  be  accomplished  only  if  the 
commercial  lender  somehow  terminates 
an  existing  loan  guarantee.  FmHA  will 
attempt  to  encourage  lenders  to  do  this 
in  appropriate  cases,  but  there  is  no 
legal  reqwrement  for  the  lenders  to 
comply.  Guaranteed  loans  have  a 
specific  exemption  from  graduation 
requirements  under  section  333  of  the 
CONACT. 

Second,  financial  incentive  is  lacking 
to  attract  typical  lendere  to  comply  with 
an  FmHA  "graduation"  request.  The 
lender  will  have  already  paid  the 
mandatory  guarantee  fee  of:  One  percent 
multiplied  by  the  loan  amount  and 
again  by  the  percentage  of  guarantee. 
Since  providing  pro-rata  refunds  to 
lenders  would  be  administratively 
burdensome,  it  has  been  ruled  out  as  a 
practical  alternative.  The  loan  guarantee 
is  also  backed  by  the  full  faith  and 
credit  of  the  U.S.  Government,  which 
makes  it  a  federal  security  and  not 
subject  to  the  full  reserve  req\urements 
of  the  banking  regulaton.  If  a  lender 
surrendered  an  outstanding  loan 
guarantee,  its  regulator  would  require  a 
higher  dollar  reserve  since  the  entire 
loan  would  now  be  considered  "at  riak." 
i^.,  subject  to  the  loss  of  principal  and 
interest.  IThe  gxiaranteed  portion  of  a 
loan  covered  by  a  loan  note  guarantee 
may  also  be  sold  by  a  lender  at  any  time 


(except  when  in  default)  on  the 
secotidary  market  to  investors.  While 
many  lenden  never  sell  the  guaranteed 
farm  loans  they  originate,  it  is  a 
financial  option  that  FmHA  would  be 
asking  lenders  to  voluntarily  surrender 
for  no  off-setting  benefit. 

A  final  aspect  of  the  practical 
challenges  facing  FmHA  in 
implementing  guaranteed  borrower 
graduation  is  that  if  FmHA  were 
successful  in  penuading  lenden  to 
relinquish  a  portion  of  their  outstanding 
OL  loan  guarantees,  a  rational  lender 
would  choose  to  dispose  of  those  loans 
believed  to  be  risk  free  because  the 
lender  would  want  to  retain  the 
guarantees  on  loans  with  a  higher  risk 
to  protect  itself  against  loss.  Any  cost 
savings  would  be  remote  since  there 
would  be  a  negligible  probability  of 
FmHA  paying  any  losses  on  the  risk-ftee 
type  loans. 

The  general  rule  under  CONACT 
section  319(b)  prohibits  FmHA  from 
guaranteeing  an  OL  loan  if  the  borrower 
has  already  received  15  yeare  of  direct 
or  guaranteed  OL  assistance  from  FmHA 
after  the  date  of  enactment  (October  28, 
1992).  The  legislative  history  of  the 
provision,  however,  makes  clear  that 
Congress  intended  to  prohibit  FmHA 
from  making  or  guaranteeing  OL  loans 
after  the  15-year  limit.  FmHA 
regulations,  therefore,  reflect  the 
broader  prohibition.  The  statute  further 
restricts  the  maximum  number  of  years 
for  direct  loan  assistance  to  10  of  these 
15  years.  For  example,  if  an  individual 
first  receives  FmHA  direct  OL  loan 
assistance  in  1993,  that  individual 
would  be  eligible  to  receive  direct  OL 
assistance  for  10  years  and  guaranteed 
assistance  for  5  yeara,  for  a  total  of  15 
yean.  House  Report  102-783  elaborates 
on  this  and  expresses  an  intent  that  the 
OL  limitations  not  be  counted  over 
consecutive  years  from  the  date  a 
borrower  first  receives  FmHA  direct 
and/or  guaranteed  OL  assistance,  but 
only  over  the  yean  in  which  assistance 
actually  was  received.  For  example,  if 
an  individual  received  and  then  repaid 
a  direct  OL  loan  in  1993,  and  then 
neither  received  nor  had  outstanding 
any  other  direct  OL  loans  until  1999 
when  a  new  application  was  submitted, 
this  individual  would  be  eligible  for  14 
mora  yean  of  FmHA  direct  and 
guaranteed  assistance,  9  yean  of  which 
could  be  direct  OL  assistance.  The  fact 
that  several  yeara  had  passed  since  the 
individual  firat  obtained  OL  assistance 
will  have  no  bearing  on  remaining  yean 
of  eligibility. 

Neither  the  Act  nor  the  House  Report 
are  specific  as  to  whether  the  OL  Umits 
should  apply  to  the  total  numbw  of 
yeara  that  a  borrower  can  have  OL  loans 


outstanding,  or  to  the  number  of  yean 
that  •  borrower  can  remain  eligible  for 
new  loans,  without  regard  to  the  yean 
required  for  a  borrower  to  repay  the 
loan(s).  FmHA  intends  to  implement  the 
OL  limitation  based  on  the  latter 
method  The  Agency  selected  this 
approach  to  provide  the  most  flexibility 
to  those  borrowen  who  request  loans  for 
other  than  annual  operating  expenses, 
and  who  will  require  the  maximum 
repayment  terms  of  7  yean.  To 
Illustrate,  the  selected  approach  will 
enable  borrowers  to  obtain  a  7-year, 
direct  OL  loan  for  a  machinery  purchase 
in  the  10th  year  of  their  eligibility. 
Under  the  first  approach,  which  was  not 
selected  by  FmHA,  this  borrower  would 
have  been  unable  to  obtain  such  a  loan 
because  all  OL  loans  would  have  had  to 
have  been  repaid  (as  opposed  to 
approved  and  closed)  by  the  end  of  10th 
year.  The  selected  approach  will  not 
place  as  many  constraints  on  both 
beginning  and  established  farmen  by 
forcing  them  to  make  major  capital 
purchases  within  the  first  few  yean  so 
that  there  would  be  sufficient  yean 
remaining  to  repay  the  loan.  AJnother 
illustration  of  this  is  as  follows:  A  new 
borrower  who  received  1-year  direct  OL 
loans  in  yeara  1,  3,  5,  and  10.  uHd  a  3- 
year  equipment  loan  in  year  7  (yean  7, 
8  and  9),  would  have  received  operating 
credit  in  a  cumulative  total  of  7  years. 
The  borrower  will  have  3  yeara  of 
eligibility  left  for  direct  OL  assistance 
and  8  yean  for  guaranteed  OL 
assistance.  In  the  final  year  of  eligibility, 
the  borrower  could  receive  a  7-year  OL 
loan  for  the  purchase  of  machinery 
since  the  loan  only  need  be  closed,  not 
repaid,  during  the  period  of  eligibility. 

The  eligibility  period  will  be 
determined  by  counting  the  yeare  that 
any  direct  or  giiaranteed  loan  (made 
after  October  28, 1992)  has  or  had  been 
outstanding.  This  is  clearly  the  intent  of 
Congress,  as  indicated  in  House  Report 
102-783.  One  full  year  will  be  counted 
against  the  eligibility  period  when  a 
loan  is  outstanding  during  any  portion 
of  a  calendar  year.  The  Agency  cannot 
administratively  track  various  portions 
of  yeare.  However,  a  borrower  who  has 
multiple  direct  and/or  guaranteed  OL 
loans  outstanding  in  any  portion  of  the 
same  calendar.year  will  only  have  1 
year  counted  against  their  eligibility 
period.  For  example,  a  new  borrower 
receives  a  7-year  direct  OL  loan  in  year 
1,  and  then  applies  for  a  1-year  direct 
OL  loan  in  year  3.  FmHA  would  have 
determined  that  in  year  3.  the  borrovrer 
has  had  3  yean  of  outstanding  loans  and 
12  remaining  yean  of  eligibility  fot  OL 
loans,  of  which  no  mora  than  7  yean 
may  be  in  the  form  of  direct  OL  loans. 
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Again,  the  borrower  may  obtain 
multiple  loans  concurrent  with  other 
loans  and  it  will  count  as  one  year. 
Should  the  borrower  pay  off  the  7-year 
OL  loan  early,  in  year  5,  for  example, 
and  have  no  other  direct  or  guaranteed 
operating  loans  outstanding,  the 
borrower's  remaining  years  of  eligibility 
would  be  10  years,  nf  which  no  more 
than  5  years  could  be  direct  OL  loans. 

Whenever  a  borrower's  OL  loan  is 
closed  after  October  28, 1902,  and  is 
given  an  extended  term  through  loan 
servicing  or  bankruptcy,  FmHA  will 
cotmt  each  additional  year  the  loan  is 
outstanding  against  the  borrower's 
eligibility  period.  Once  again,  the  House 
Report  adoresses  limitations  based  upon 
loans  outstanding.  For  example,  if  a 
borrower  fails  to  repay  a  1-year  annual 
operating  loan  and  it  is  restructured  for 
repayment  over  a  15 -year  period,  the 
borrower  will  lose  fine  year  of  direct 
loan  eligibility  for  every  year  the 
restructured  loan  is  outstanding.  If  the 
restructured  OL  loan  is  repaid  in  11 
years,  the  borrower  will  not  be  eligible 
for  another  direct  OL  loan  thereafter. 
However,  it  should  be  reemphasizad 
that  additional  direct  OL  loans  can  be 
made  within  the  10-year  limit  even 
though  the  borrower  has  a  direct  OL 
loan  outstanding.  Operating  loans 
closed  prior  to  October  28. 1992.  that 
are  given  extended  terms  after  October 
28. 1992,  will  not  be  counted  against  the 
eligibility  period,  since  the  general  rule 
under  the  statute  applies  only  to  loans 
made  after  October  28, 1992.  SecUon 
1941.17  of  subpart  A  of  part  1941  is 
modified  to  implement  this  change  in 
the  direct  OL  program.  Hie  preceding 
description  of  the  eligibility  limitation 
for  diiect  OL  loans  is  precisely  the  same 
for  guaranteed  OL  borrowers,  except  the 
limitation  is  15  rather  than  10  years. 
§§  1980.124(a)(1)  and  1980.175  of 
subpart  B  of  part  1980  is  modified  to 
implement  this  change  in  the 
Guaranteed  OL  program. 

A  transition  period  for  the  10  and  IS 
year  limitation  Is  also  provided  in 
S  1941.17  of  subpart  A  of  part  1941  and 
§  1960.17S  of  subpart  B  of  part  1960  for 
direct  and  gtiaranteed  OL  borrowers, 
respectively,  to  cover  borrowers  with 
loans  outstanding  as  of  October  28, 
1992.  CONACT  section  319(b)  states 
that  if  a  direct  OL  loan  had  been  made 
to  a  borrower  for  5  years  or  mora,  or  a 
guaranteed  OL  loan  had  been  made  for 
10  years  or  more,  from  the  date  of 
enactment  (October  28, 1992),  the 
borrower  cannot  receive  direct  or 
guaranteed  OL  loan  assistance  "after  the 
5th  year  occurring  after  the  enactment 
for  which  a  loan  is  made  under  [Subtitle 
B]  or  such  a  guarantee  is  provided  with 
respect  to.  the  borrower."  This  language 


is  ambiguous  as  to  whether  further 
loans/guarantees  am  prohibited  after  the 
5th  anniversary  of  tlxa  statute  or  alter  5 
years  of  OL  assistan  ^e  post-October  26. 
1992.  The  legislativu  history  on  the 
provision  is  not  clear  on  the  issue.  The 
Agency  has  decided  to  implement  the 
transition  rule  by  using  borrower 
records  for  5  calend  u  years  for  direct 
loans  and  10  calendir  years  for 
guaranteed  loans.  Tyia  to  the  Federal 
Retention  Records  Schedule,  inactive 
borrower  records  generally  are 
destroyed  after  3  yettrs.  The  Agency's 
Finance  Office,  however,  does  have 
complete  and  accun  te  records  on 
existing  direct  borrowers  from  January 
1, 1988,  and  on  guaranteed  borro%rBn 
bom  January  1. 1983.  Therefore,  the 
Agency  will  be  able  to  determine  if 
direct  OL  applicants  were  indebted  in 
each  of  the  5  calend  ir  years  prior  to 
October  28. 1992.  and  if  guaranteed  OL 
applicants  wwe  indftbted  in  each  of  the 
10  calendar  years  pr  or  to  October  26. 
1992.  While  this  ma;'  seem  unfair  to 
existing  borrowers,  tie  Agency  is 
required  to  impleme  ii  the  statutory 
provision  to  ths  fiilkst  extent 
reasonably  possible. 

For  direct  CH^  bomwets  indebted  to 
FmHA  oo  October  2i.  1992  (date  of 
enactmojt),  the  following  rules  will 
apply:  All  direct  OL  oans  outstanding 
since  January  1. 198^ .  wrill  be 
considered  to  determine  if  the  borrower 
was  indebted  for  5  cc  lender  years  of 
direct  OL  assistance '  hrou^  the  date  of 
enactment  An  OL  la  tn  outstanding  in 
any  portion  of  any  calendar  year  shall 
be  counted  as  1  year.  If  the  borrower 
had  direct  OL  loans  c  utstanding  for  5 
calendar  years,  that  bDrrower  will  be 
ebgible  for  any  comb  nation  of  direct 
and  guaranteed  OL  loans  for  an 
,  additional  5  years  (consecutive  or  non- 
consecutive),  beginni  ig  with  the  first 
OL  loan(s)  made  after  October  28. 1992. 
For  example:  A  borro  ver  had  an  annual 
direct  OL  loan  outstanding  as  of  October 
28. 1992.  The  borrowor  also  had  a 
direct,  term  OL  loan  c  utstanding  from 
October  28. 1988.  thrt  ugh  October  28. 
1992.  Since  the  borrower  had  direct  OL 
loans  that  spanned  tb(  i  5  previous 
calendar  years,  the  bo  rower  would  fall 
under  the  transition  niie  and  be  eligible 
for  only  5  more  conse(aitive  or  non- 
consecutive  years  of  d  Tect  or 
guaranteed  assistance  beginning  with 
the  first  OL  loan  made  after  October  28. 
1992.  FmHA  will  coui  t  the  yean 
beginning  with  the  firtt  loan  made  after 
October  28, 1992,  as  u  ider  the  general 
rule.  If  a  multi-year  locn  is  made  prior 
to  October  28. 1992,  the  years  of 
assistance  on  the  loan  ifter  this  date 
would  not  count  towaids  the  5-year 


limit  At  previously  stated,  the  House 
Report  dearly  intended  that  eligibility 
under  the  general  rule  not  to  be  limited 
to  a  coQsecuiive  number  of  years  from 
the  date  of  the  borrower's  first  direct  or 
guaranteed  loan  closed  after  October  28. 
1992.  The  Agency  will  apply  the  same 
methodology  imoer  the  transition  rule 
for  consistency.  For  guaranteed  OL 
loans,  the  transition  rule  will  worif^ 
precisely  the  same  way.  except  that  it 
will  apply  after  10  years  of  assistance 
prior  to  enactment,  instead  of  5  years. 

To  ensure  the  eligibility  limiUtion  is 
applied  uniformly  and  eouitably,  all 
individual  members  of  a  ousiness  entity 
will  be  defined  as  borrowers  and  will  be 
personally  liable  for  loan  repayment 
Thus,  all  business  entity  members  will 
be  required  to  sign  the  promissory 
note(s)  as  individuals.  The  Agency  does 
not  anticipate  this  to  cause  an 
inconvenience  on  mtity  applicants. 
Some  State  laws  already  require  all 
members  of  an  entity  to  si^  the  note. 
Of  appUcants  applytiig  for  FmHA 
Fanner  Programs  assiManoe,  a  greet 
majority  are  individual  applicants. 
Those  that  are  entity  applicants  consist 
of  family-size  formers,  tne  majority  of 
whom  are  related  by  blood  or  marriage. 
There  will  be  very  few  instances  whmi 
the  entity  «rill  include  a  lai^ge  number 
of  shareholders,  some  of  whom  own  an 
insignificant  percentage  of  interest  in 
the  operation. 

The  m^m  reason  for  changing  the 
definition  of  "borrower"  is  to  ensure 
that  the  intent  of  Congress  is  not 
circumvented  by  borrowers  reorganizing 
to  acquire  a  new  10/15  year  OL  loan 
eligibility  period.  Cosigners,  who  sign 
the  note  only  as  additional  security,  are 
also  defined  to  distinguish  them  firan 
borrowers.  The  10/15  year  OL  loan 
eligibility  requirements  do  not  apply  to 
cosigners  as  they  have  not  appUeo  for 
loan  assistance  and  are  receiving  no 
direct  loan  benefits.  To  effect  these 
described  changes  ccmceming  entity 
borrowers  and  cosigners,  the  following 
regulations  will  be  modified:  §  1941.4  of 
subpart  A  of  part  1941:  §  1941.54(bH2) 
of  subpart  B  of  part  1941;  §§  1943.4  and 
1943.38(gK3Kii)  of  subptirt  A  of  part 
1943:  §S  1943.54  and  1943.86(g)(3Xii)  of 
subpart  B  of  part  1943;  §§  1945.154  and 
1945.169(c)  (2)  and  (3)  of  subpart  D  of 
part  1945;  and  $$  198ai06(b). 
1980.108(aX2).  and  1980.109(a)(2)  of 
subpart  B  of  part  198a 

Section  19— DefinitioD  of  Qualified 
Beginning  Farmer  or  Beaciier 
(CONACT  Section  343(a))  (7  U.S.C 
1991(aU 

7  CFR  part  1941.  subpart  A:  7  CFR 
part  1943.  subparts  A  and  B;  7  CFR  pert 
1945.  subpart  D:  and  7  CFR  part  1960. 
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subpart  B  have  been  revised  by  adding 
the  definition  of  "beginning  farmer  or 
rancher"  required  by  the  Act.  The 
former  definition  in  7  CFR  part  1955, 
subpart  C,  which  has  been  revised,  gave 
priority  to  beginning  fanners  or  ranchers 
when  requesting  the  purchase  of  FmHA 
inventory  farmland  pursuant  to  the 
Food.  Agriculture,  Conservation  and 
Trade  Act  of  1990  (FACT  Act).  SecUon 
1943.80  of  subpart  B  of  part  1943  (Soil 
and  Water  Loans)  and  §  1945.180  of 
subpart  D  of  part  1945  (Emergency 
Loans)  were  revised  to  state  that  the 
County  Committee  will  certify  as  to 
beginning  farmer  or  rancher  status  for 
tracking  purposes  only.  The  beginning 
farmer  determination  is  not  a 
consideration  for  soil  and  water  or 
emergency  loan  assistance.  However,  it 
is  the  sense  of  Congress,  as  stated  in  the 
1990  FACT  Act,  that  FmHA  maintain 
statistics  on  the  number  of  direct  and 
guaranteed  loans  made  to  beginning 
farmers  and  ranchers.  Applicants  who 
apply  for  the  Special  OL  Assistance  or 
Downpayment  FO  Program  must  meet 
the  definition  to  qualify  for  such 
assistance.  All  eligible  direct  and 
guaranteed  OL/FO  applicants,  and 
eligible  guaranteed  OL  apphcants  who 
receive  a  subsidized  loan,  and  are 
determined  beginning  farmers  or 
ranchers,  will  have  access  to  targeted 
funds. 

The  statutory  definition  of  "qualified 
beginning  farmer  or  rancher,"  in  part, 
requires  individual  applicants  to 
provide  "substantial  day-to-day  labor 
and  management  of  the  farm  or  ranch 
•  •  •"  The  Congressional  Record  dated 
October  8, 1992  (S  17861),  indicates  that 
this  applies  only  to  beginning  fanners 
and  ranchers  and  is  not  intended  to 
apply  to  other  applicants.  The  entity 
eligibility  requirement  for  beginning 
fanners  or  ranchers  is  more  restrictive 
than  in  the  general  farmer  programs 
loan  making  regulations.  Entity 
members  must  be  related  by  blood  or 
marriage  to  meet  the  definition  of 
quahfied  begiiming  farmer  or  rancher. 
Entity  members  of  a  Farmer  Programs 
entity  applicant  do  not  have  to  be 
related  by  blood  or  marriage.  The 
beginning  fanner  definition  also 
requires  that  all  members  of  entities 
must  materially  and  substantially 
participate  in  the  operation  of  the  farm 
or  ranch.  Only  one  member  of  a  Fanner 
Programs  entity  applicant  must  operate 
the  farm  or  ranch.  In  addition,  all 
stockholders  of  a  corporation  must  meet 
the  "beginning  farmer  or  rancher" 
definition. 

Another  requirement  of  the  beginning 
fanner  definition  is  that  an  applicant 
has  not  operated  a  farm  or  ranch,  or  has 
operated  a  farm  or  ranch  for  not  more 


than  10  years.  The  Agency  has 
determined  that  this  requirement  will 
apply  to  all  members  of  an  entity.  This 
was  added  to  prohibit  individuals  that 
have  farmed  in  excess  of  10  years  from 
forming  an  entity  to  circumvent  this 
requirement  to  obtain  beginning  farmer 
or  rancher  loan  assistance. 

Under  CONACT  Section  343(a)(ll)(F), 
the  applicant  must  not  own  land  or 
must  not,  directly  or  through  interests  in 
family  farm  corporations,  own  land,  the 
"aggregate  acreage  of  which  does  not 
exceed  15  percent  of  the  median  acreage 
of  the  farms  or  ranches  in  the  county  in 
which  the  farm  or  ranch  operations  of 
the  applicant  are  located,  as  reported  in 
the  most  recent  Census  of 
Agriculture*  *  *"  The  Agency  has 
changed  the  reference  in  its  regulations 
from  median  acreage  to  average  acreage 
based  on  its  perception  of  legislative 
intent.  The  Census  of  Agriculture  does 
not  capture  median  acreage  but 
references  only  the  average  acreage  of 
farms  by  county.  For  clarification 
purposes,  the  Agency  has  stated  that 
when  the  farm  is  located  in  more  than 
one  County,  the  average  farm  acreage  of 
the  County  where  the  appUcant's 
residence  is  located  will  be  used  in  the 
calculation.  If  the  appUcant's  residence 
is  not  located  on  the  farm  or  if  the 
applicant  is  an  entity,  the  average  farm 
acreage  of  the  County  where  the  major 
portion  of  the  farm  is  located  will  be 
used. 

Section  1941.25(a)  of  subpart  A  of 
part  1941  also  has  been  amended  by 
removing  the  requirement  for  FmHA  to 
complete  chattel  and  real  estate 
appraisals  when  borrower's  accounts  are 
being  serviced.  This  issue  is  covered  in 
servicing  regulations  described  in 
subpart  A  of  part  1951. 

Section  1945.161(a)(1)  of  subpart  D  of 
part  1945  also  has  been  amended  by 
removing  the  last  sentence  which  read, 
"These  apphcations  must  be  processed 
within  12  months  after  they  are  filed." 
This  statement  is  outdated  as  a  result  of 
the  60  day  time  frame  requirements  to 
process  a  complete  application, 
established  by  CONACT  Section 
333A(a)(l). 

Finally,  references  to  "Insured  Loans" 
have  been  changed  to  "Direct  Loans"  to 
reflect  changes  in  terminology  required 
by  the  Credit  Reform  Act  of  1990  (2 
U.S.C.  661  et  seq.). 

List  of  Subjecta 

7  CFR  Part  1910 

Applications,  Credit,  Loan 
programs — Agriculture,  Loan 
programs — Housing  and  community 
development.  Low  and  moderate 


income  housing.  Marital  status 
discrimination.  Sex  discrimination. 

7  CFR  Part  1924 

Agriculture,  Construction 
management.  Construction  and  repair. 
Energy  conservation.  Housing,  Loan 
programs — Agriculture.  Loan 
programs — Housing  and  community 
development.  Low  and  moderate 
income  housing. 

7  CFR  Part  1941 

Crops,  Livestock,  Loan  programs — 
Agriculture,  Rural  areas.  Youth. 

7  CFR  Part  1943 

Credit.  Loan  Programs— Agriculture, 
Recreation,  Water  resources. 

7  CFR  Part  1945 

Agriculture,  Disaster  assistance,  Loan 
programs — Agriculture. 

7  CFR  Part  1955 

Government  acquired  property,  Sale 
of  government  acquired  property. 
Surplus  government  property. 

7  CFR  Part  1980 

Agriculture,  Loan  programs — 
Agriculture,  Loan  programs — 
Community  programs.  Rural 
Development  Assistance. 

Therefore,  by  the  Under  Secretary's 
authority  7  CFR  2.23,  chapter  XVIII,  title 
7,  Code  of  Federal  Regulations  is 
amended  as  follows: 

CHAPTER  XVIIt— [AMENDED] 

1-2.  7  CFR  chapter  XVm  is  amended 
by  revising  the  word  "insured"  and/or 
"Insured"  to  read  "direct"  and/or 
"Direct"  in  the  following  places: 

a.  Part  1941,  Subpart  A 

S  1941.1 
$1941.33  (a) 

b.  Part  1941.  Subparts 
$1941.51 

c  Part  1943,  Subpart  A 

Subpart  A— heading 

$1943.1 

$1943.17  (aid) 

$  1943.29.  title,  (b)(1),  and  (b)(2)  (11  places). 

d.  Part  1943,  Subpart  B 
Subpart  B— heading 
$1943.51 

e.  Part  1945,  Subpart  D 
$1945.151  (a) 

f.  Part  1980,  Subpart  B 

$  1980.108  (b)(2)  (2  places],  the  heading  for 
paragraph  (d),  (d)(1).  Introductory  (dM2), 
(d)(2){i).  and  (d){2Kli). 

S  1980.175  (c)(1)(lv),  (d)(1).  and  (h)(2). 

PART  1910-GENERAL 

3.  The  authority  citation  for  part  1910 
is  revised  to  read  as  follows: 


I 
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AndMritjr:  S  USXl.  301:7  VS.C.  1069: 42 
use.  14B0:  7  CPR  2.23  tnd  2.70 

Subpwt  A    Receiving  and  Proceeetng 
AppHcedone 

4.  Section  1910.4  is  amended  by 
adding  a  new  paragrapb  (bK24).  revising 
paragraph  (g)(1),  and  revising  paragraph 
(h)  to  read  as  follows: 


i19ia4 


(24)  Par  spadal  beginning  fanner  or 
rancher  operating  (OL)  loan  assistance, 
a  plan  of  operation  will  be  developed 
for  each  of  the  first  5  years  for  which 
such  assi stance  is  requested.  A 
projection  of  the  financial  status  of  the 
operation  showing  financial  viability 
within  the  commitment  period  nvill  also 
be  developed.  The  5-year  plan  and 
projection  will  be  developed  as 
described  in  $  1941.15  of  Subpart  A  of 
Part  1941  of  this  chapter.  This 
information  will  be  presented  on  reports 
generated  on  the  FmHA  automated 
Farm  and  Home  Plan  System,  or  in 
other  plans  or  documents  consistent  and 
acceptable  to  FmHA. 

(gj.  .  . 

(1)  The  County  Committee  wrill  certify 
whether  or  not  the  applicant  meets  the 
eligibility  requirements  and  whether  or 
not  the  applicant  is  a  beginning  farmer 
or  rancher,  as  defined  in  the  applicable 
Farmer  Programs  loan  making 
regulation  by  use  of  Form  FmHA  440- 
2,  "County  Committee  Certification  or 
Recommradation."  An  eligible  OL  or 
FO  applicant,  who  is  considered  a 
beginning  farmer  or  rancher,  mil  have 
access  to  targeted  funds.  An  eligible  FO 
applicant  requesting  to  purchase 
suitable  farmland,  who  is  considered  a 
beginning  fanner  or  rancher,  will  be 
given  priority  as  outlined  in  §  1955.107 
(0  of  subpart  C  of  part  1955  of  this 
chapter.  In  addition,  it  is  the 
responsibility  of  the  County  Committee 
to  determine  whether  or  not  the  FO 
applicant  is  an  operator  of  not  larger 
than  a  family  size  farm,  as  of  the  time 
immediately  alter  the  contract  of  sale  or 
lease  is  entered  into,  even  though  the 
applicant  is  not  in  need  of  FmHA  credit 
assistance  on  eligible  rates  and  terms  to 
purchase  suitable  farmland.  The  County 
Committee  wrill  not  detwmine  the 
applicant's  projected  repayment  ability, 
or  the  adequacy  of  collateral  equity  to 
secure  the  requested  loan(s),  or  the 
feasibility  of  the  proposed  operation. 
These  decisions  must  be  made  by  the 
loan  approval  offidaL 

(h)  County  Committee  actions.  All 
actions  by  tne  committee  regarding 


applicant  eligibility  w  11  be  taken  in 
committee  meetings  attended  by  at  least 
two  committee  m«nb(  rs.  If  the  County 
Committee  is  unable  to  reach  a  decision 
based  on  the  informatJ  on  available,  they 
may  request  s  persona  interview  with 
the  applicant  Applica  its  may  not  be 
interviewed  for  reason;  unrelated  to 
proper  eligibility  coos:  derations.  The 
County  Committee  will  act  on  the 
appUcation  after  consi  iering  all 
pertinent  information.  For  special 
beginning  fsrmer  OL  a  iplicants,  plans 
required  under  §  1941.15  (a)  of  subpart 
A  of  part  1941  of  this  chapter  must  be 
included  with  the  application  for  the 
County  Committee  to  review.  County 
Committee  members  are  required  to 
adhere  to  all  applicabl  provisions  of 
this  regulation  when  dtHermining 
eligibility  of  applicants.  This  action  will 
be  taken  in  the  absence  of  the  applicant 


PART  1924-CONSTRiJCTION  AND 
REPAIR 

5.  The  authority  citation  for  part  1924 
is  revised  to  read  as  fol4>ws: 

Authority:  S  MS.C  301;  7  U.&C  1M9: 42 
U.SQ  1480:  7 CPR  2.23  ai d  2.7a 

Sut>pert  B— Management  Advice  to 
individual  Borrowere  and  AppUcanta 

JB.  Section  1924.56  Is  unended  by 
adding  a  new  paragrapl  (b)(3)  to  read  as 
follows: 


and  operating  expenses.  Analysis  will 
be  used  to: 


|1924ja    CradNeoune«lng. 

(b)  •  •  ' 

(3)  Discuss  %rith  the  a  ppUcant  the 
need  to  expeditiously  g  aduate  to 
private  crmlit  due  to  Fn  HA's  limitation 
on  providing  OL  assists  ice,  as  set  forth 
in  §  1941.17  of  subpart  \  of  part  1941 
of  this  chapter. 

7.  Section  1924.60  is  imended  by 
redesignating  ciirrent  pi  ragraphs  (a)(4) 
through  (a)(ll)  as  (aK5)  iirough  (a)(12). 
revising  the  introductory  text  of 
paragraph  (a)  and  adding  a  new 
paragraph  (a)(4)  to  read  as  follows: 

1 1924.80    Anafyala. 

(a)  Purpose  (^ analysts.  Analyses  are 
used  to  develop  inforau  tion  for  sound 
lending  and  supervisor)  decisions  that 
will  assist  borrowers  in  itilizing  sound 
business  planning,  man.  igement 
practices,  and  graduatio  i  to  commercial 
sources  of  credit  Analy.  is  is  also  used 
to  provide  a  basis  for  de  ermining  if 
loan  servicing  under  sul  part  S  of  part 
1951  of  this  chapter  is  nieded  or 
whether  financial  assist; lice  is 
necessary  to  meet  essential  fiamily  living 


(4)  Establish  a  plan  far  graduation 
bam  OL  assistanra  to  private  or  other 
financing  in  coordiiwtion  with  the 
activities  in  this  subpart 


PART  1M1-OPERAT1NQ  LOANS 

8.  The  authority  citation  for  part  1941 
is  revised  to  read  as  IbUovrr 

Anthoritjr:  S  U.S.a  301:  7  U.S.C  1969: 7 
CFR  2.23  aad  2.70. 

Subpart  A— Operating  \joms  PoUclee, 
Procedurea,  and  Authortzatione 

9.  Section  1941.4  is  amended  by 
revising  the  definition  of  "Borrower," 
and  by  adding,  alphabetically,  the 
definitions  of  "Beginning  fanner  or 
rancher,"  "Cosigner."  and  "Financially 
viable  operation."  to  read  as  follows:   ' 

11941.4    DelinMona. 


Be^nning  farmer  or  rancher.  A 
beginning  farmer  or  rancher  is  an 
individual  or  entity  who: 

(a)  Meets  the  loan  eligibility 
requirements  for  OL  loan  assistance  in 
accordance  with  §1941.12  of  this 
subpart. 

(b)  Has  not  operated  a  Csrm  or  ranch, 
or  who  has  operated  a  farm  or  ranch  for 
not  more  than  10  years.  This 
requirement  applies  to  all  members  of 
an  entity. 

(c)  Will  materially  and  substantially 
participate  in  the  operation  of  the  farm 
or  randi. 

(1)  In  the  case  of  a  loan  made  to  an 
individual,  individually  or  with  the 
immediate  family,  material  and 
substantial  participation  requires  that 
the  individual  proivide  substantial  day- 
to-day  labor  and  management  of  the 
farm  or  ranch,  consistent  with  the 
practices  in  the  county  or  State  where 
the  farm  is  located. 

(2)  In  the  case  of  s  loan  made  to  an 
entity,  all  members  must  matenally  and 
substantially  participate  in  the 
operation  ot  the  turn  or  ranch.  Material 
and  substantial  participation  requires 
that  the  mendiers  provide  some  amount 
of  the  management,  or  labor  and 
management  necessary  for  day-to-day 
activities,  such  that  if  the  members  did 
not  provide  these  inputs,  operation  of 
the  farm  or  ranch  would  be  seriously 
impaired. 

(d)  Agrees  to  participate  in  any  loan 
assessment  borrower  training,  and 
financial  managmnent  programs 
reouired  by  FmHA  regulations. 

(e)  Does  not  own  real  farm  or  ranch 
property  or  who,  directly  or  through 


» 
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interests  in  family  fann  entities,  owns 
real  farm  or  ranch  property,  the 
aggregate  acreage  of  which  does  not 
exceed  15  percent  of  the  average  farm  or 
ranch  acreage  of  the  farms  or  ranches  in 
the  county  where  the  property  is 
located.  If  the  farm  is  located  in  more 
than  one  county,  the  average  farm 
acreage  of  the  county  where  the 
applicant's  residence  is  located  will  be 
used  in  the  calculation.  If  the 
apphcant's  residence  is  not  located  on 
the  farm  or  if  the  appUcant  is  an  entity, 
the  average  farm  acreage  of  the  county 
where  the  major  portion  of  the  farm  is 
located  will  be  used.  The  average 
county  farm  or  ranch  acreage  will  be 
determined  from  the  most  recent  Census 
of  Agriculture  developed  by  the  U.S. 
Department  of  Commerce,  Bureau  of  the 
Census.  State  Directors  will  publish 
State  supplements  containing  the 
average  farm  or  ranch  acreage  by 
county. 

(f)  Demonstrates  that  the  available 
resources  of  the  applicant  and  spouse  (if 
any)  are  not  sufficient  to  enable  the 
applicant  to  enter  or  continue  farming 
or  ranching  on  a  viable  scale. 

(g)  In  the  case  of  an  entity: 

(1)  All  the  members  are  related  by 
blood  or  marriage. 

(2)  All  the  stockholders  in  a 
corporation  are  eligible  beginning 
formers  or  ranchers. 

Borrower  An  individual  or  entity 
which  has  outstanding  obUgations  to  the 
FmHA  under  any  Fanner  Programs 
loan(s).  without  regard  to  whether  the 
loan  has  been  accelerated.  A  borrower 
includes  all  parties  liable  for  the  FmHA 
debt,  including  collection-only 
borrowers,  except  for  debtors  whose 
total  loans  and  accoimts  have  been 
voluntarily  or  involuntarily  foreclosed 
or  liquidated,  or  who  have  been 
discharged  of  all  FmHA  debt. 

Cosigner.  A  party  who  joins  in  the 
execution  of  a  promissory  note  to  assure 
its  repayment.  The  cosigner  becomes 
jointly  and  severally  liable  to  comply 
with  the  terms  of  the  note.  The  10  and 
15  year  loan  hmits  xinder  $  1941.17(a)  of 
this  subpart  and  $  1980.175(d)(1)  of 
subpart  B  of  part  1980  of  this  chapter  do 
not  apply  to  cosigners.  In  the  case  of  an 
entity  applicant,-  the  cosigner  cannot  be 
a  member,  partner,  joint  operator,  or 
stockholder  of  the  entity. 

Financially  viable  operation.  A 
financially  viable  operation  is  one 
which,  with  FmHA  assistance,  is 
projected  to  Improve  its  financial 
conditirai  over  a  period  of  time  to  the 
point  that  the  operator  can  obtain 
commercial  credit  without  further 


FmHA  direct  or  guaranteed  assistance. 
Such  an  operation  must  generate 
sufficient  income  to:  Meet  annual 
operating  expenses  and  debt  [Myments 
as  they  become  due,  meet  basic  family 
living  expenses  to  the  extent  they  are 
not  met  by  dependable  nonfarm  income, 
provide  for  replacement  of  capital  items, 
and  provide  for  long-term  financial 
growth.  A  borrower  that  will  meet  the 
FmHA  classification  of  "Commercial," 
as  defined  in  FmHA  Instruction  2006- 
W  (available  in  any  FmHA  office),  will 
be  considered  to  be  financially  viable. 
•        •        •        •        • 

11941.14  [Amended] 

10.  Section  1941.14  (b)  is  amended  by 
revising  the  reference  from  "Section 
1962.17(b){2)(ii)(A)"  to  "§  1962.17." 

11.  Section  1941.15  is  added  to  read 
as  follows: 

11941.15  Special  beginning  farmer  Of 
rancher  OL  loan  aaaiatance. 

(a)  06/ect)Ves.  The  basic  objective  of 
this  special  OL  loan  program  is  to 
provide  the  applicant,  whose  primary 
occupation  is  or  will  be  farming,  with  a 
reliable  source  of  FmHA-assisted 
operating  credit  for  annual  operating 
and  capital  expenses  needed  to  conduct 
a  financially  viable  farming  or  ranching 
operation.  The  goal  is  to  move  the 
borrower  through  varying  types  of 
assistance,  ranging  from  limited 
resource  direct  loans,  regular  interest 
direct  loans,  subsidized  guaranteed 
loans,  and  unsubsidized  guaranteed 
loans,  with  graduation  to  private  credit 
occurring  no  later  than  10  years  from 
the  date  of  initial  assistance. 
Supervision  will  be  provided  to  the 
extent  necessary  to  achieve  the 
objectives  of  the  loan  and  to  protect  the 
interests  of  the  Government  in 
accordance  with  subpart  B  of  part  1924 
of  this  chapter. 

(b)  Eligibility  requirements  for  special 
beginning  fanner  or  rancher  OL  loan 
assistance.  Applicants  must: 

(1)  Meet  the  "beginning  farmer  or 
rancher"  definition  in  $  1941.4  of  this 
subpart,  and 

(2)  Have  not  operated  a  farm  or  ranch, 
or  have  operated  a  farm  or  ranch  for  not 
more  than  5  years.  This  requirement 
applies  to  all  members  of  an  entity. 

(3)  During  the  5-year  period  prior  to 
applying  for  assistance,  have  sufficient 
education  and  experience  to  indicate 
that  the  applicant  is  able  to  conduct  a 
successful  farming  or  ranching 
operation. 

(4)  Own,  lease,  or  have  a  commitment 
to  lease  the  site  of  the  operation,  that  is 
or  will  be  sufficient  to  carry  out  the 
planned  operation. 


(5)  Present  a  plan  of  operation  in 
accordance  with  paragraph  (e)  of  this 
section,  which  projects  feasibility  for 
each  year  of  the  5-year  period,  and  a 
financial  projection  reflecting  a 
financially  viable  operation  at  the  end  of 
the  commitment  period  referenced  in 
paragraph  (f)  of  this  section. 

(6)  Have  or  will  hiave  access  to 
livestock  and  equipment,  sufficient  to 
carry  out  the  planned  operation. 

(c)  Loan  purposes.  Loian  purposes  are 
as  set  forth  in  §  1941.16  of  this  subpart. 
Applicants  approved  for  loan  assistance 
under  this  section  will  also  receive 
priority  in  the  purchase  of  FmHA 
inventory  equipment  as  stated  in 

§  1955.122(a)  of  subpart  C  of  part  1955 
of  this  chapter. 

(d)  Loan  limitations.  In  addition  to  the 
loan  limitations  stated  in  §  1941.17  of 
this  subpart,  the  following  Hmitations 
apply: 

(1)  The  borrower  shall  not  be  eligible 
to  receive  additional  special  direct  OL 
loan  assistance  during  the  commitment 
period  referenced  in  paragraph  (f)  of  this 
section  after  8  years  from  the  date  of 
receiving  the  first  such  loan.  This  does 
not  prohibit  the  borrower  from  receiving 
an  Miditional  2  years  of  OL  loan 
assistance  under  the  regular  direct  OL 
loan  program  during  the  commitment 
period. 

(2)  The  borrower  is  not  eligible  for 
sp>ecial  begiiming  farmer  OL  loan 
assistance  for  a  3-year  period  beginiung 
on  the  date  that  a  previous  commitment 
is  terminated  under  paragraph  (h)  of  this 
section. 

(e)  Plan  of  operation  for  special 
"beginning  farmer  OL  loan  assistance.  In 
addition  to  the  planning  requirements 
set  forth  in  S  1924.57  of  subpart  B  of 
part  1924  of  this  chapter  and  subject  to 
paragraph  (e)(3)  of  this  section,  the 
following  information  roust  be 
submitted  to  the  County  Supervisor 
with  the  application  for  County 
Committee  review: 

(1)  A  first-year  plan  of  the  farming 
operation  &t)m  the  applicant  providing 
the  following  details: 

(i)  How  the  operation  is  to  be 
conducted. 

(ii)  The  types  and  quantities  of 
commodities  to  be  produced. 

(iii)  The  production  methods  to  be 
employed  by  the  operator. 

(iv)  The  conservation  measures  to  be 
utilized  in  the  operation. 

(v)  The  livestock  and  eqvdpment 
needed  to  conduct  the  farming 
operation  (including  expected 
replacements  or  adoptions),  and  whether 
the  applicant  owns,  leases,  or  has  access 
to  the  item(s),  or  plans  to  purchase  or 
lease  the  needed  item(s). 
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(vi)  The  expected  income  and 
expenses  of  the  operation. 

(vii)  The  expected  credit  needs, 
including  the  types,  amounts  and 
sources. 

(viii)  The  site  or  sites  where  the 
forming  o{>eration  is,  or  will  be,  located. 

(2)  Upon  receipt  of  the  plan  from  the 
applicant,  including  any  futxire  plaimed 
purchases  and  changes  to  the  operation, 
the  County  Supervisor  will  develop  a  5- 
year  plan  by  use  of  an  automated 
analysis,  described  in  §  1910.4  (b)  of 
subpart  A  of  part  1910  of  this  chapter. 
and  a  projection  of  the  financial  status 
of  the  farming  operation  after  special 
beginning  fanner  OL  loan  assistance 
(direct/guaranteed  OL)  has  been 
provided  for  the  period  necessary,  not  to 
exceed  10  years.  The  projected  plan 
must  indicate  the  operation  will  be 
financially  viable  without  further  FmHA 
assistance  within  10  years.  This  plan 
will  detail  the  specific  goals  addressed 
by  the  applicant  in  order  to  graduate  to 
'  other  credit  in  an  expeditious  manner. 
Failure  to  meet  these  goals  may  result  in 
termination  of  the  commitment  under 
paragraph  (h)  of  this  section. 

(ajAn  applicant  has  the  option  to 
develop  the  5-year  plan  and  financial 
projection  without  the  use  of  FmHA's 
automated  Farm  and  Home  Plan  system. 
The  County  Supervisor  will  notify  the 
applicant  of  this  option.  For  each  year 
of  the  5-year  plan,  the  items  listed  under 
paragraph  (e)(lj  of  this  section  must  be 
provided.  The  financial  projection  must 
conform  with  the  requirements  set  out 
in  paragraph  (e)(2}  of  this  section. 

U3  Commitment  period.  In  making  OL 
loans  under  this  section,  the  County 
Supervisor  will  make  a  commitment  to 
the  borrower  to  provide  direct  and 
guaranteed  operating  credit  for  a  period 
not  to  exceed  10  years,  subject  to  loan 
limitations  stated  in  paragraph  (d)  of 
this  section.  FmHA  Form  Letter  1941- 
A-2,  "Conditional  Commitment  to 
Provide  Special  Operating  Loan 
Assistance  to  Beginning  Farmers  or 
Ranchers,"  will  be  used  for  this 
purpose,  and  provided  to  the  applicant 
when  the  loan  is  approved.  The 
following  conditions  apply: 

(1)  The  length  of  the  commitment 
period  wdll  be  determined  by  an 
automated  analysis  of  projected 
financial  and  income  data  reflecting  a 
financially  viable  operation  as  defined 
in  $  1941.4  of  this  subpart 

(2)  After  the  first  year,  subsequent 
loans  under  this  section  are  contingent 
on  the  revision  of  the  projected  plan  of 
operation  required  in  paragraph  (e)(1)  of 
this  section.  The  plan  will  be  for  the  5- 
year  period  beginning  with  the 
particular  year  for  which  assistance  is 
requested,  or  if  shorter,  the  period 


beginning  with  the  pa  ticular  year  for 
which  assistance  is  n*  {uested  and 
ending  with  the  year  tie  plan  projects 
a  financially  viable  oparation.  A  revised 
plan  will  be  developed  each  year.  This 
must  be  based  on  an  a  lalysis  of  the 
prior  year's  operation.  The  plan  must  be 
revised  at  least  60  days  before  the 
assistance  will  be  nee  led  for  that 
particular  year.  The  t\  pe  of  assistance 
provided  each  year  (a  rect  OL-Limited 
Resource,  direct  OL,  g  iaranteed  OL- 
Interest  Assistance,  oi  guaranteed  OL) 
will  depend  upon  the  financial  progress 
made  by  the  loan  app  icant  in 
accordance  with  FmHA  regulations 
setting  forth  the  eligib  ility  requirements 
for  each  of  the  listed  t  mes  of  assistance. 

(3)  Borrowers  imde:  mis  section  must 
demonstrate  progress  toward  the 
specified  goals  with  tJie  objective  of 
eliminating  the  need  :  or  FmHA  credit 
after  not  more  than  IC  years.  A  borrower 
will  be  considered  to  lave  met  the  goals 
if  FmHA  payments  ar  3  made  on  a  timely 
basis,  agreements  wit )  FmHA  are  kept, 
and  financial  progres:  is  made  such  that 
the  operation  continues  to  be  financially 
viable. 

(g)  Extension  of  conmitment  period. 
If  a  commitment  has  1  teen  issued  for  less 
than  10  years,  the  conmitment  period 
may  be  extended  sub  ect  to  the  10-year 
limit  providing: 

(1)  The  annual  plar  is  revised  in 
accordance  with  para^ph  (f)(2)  of  this 
section: 

(2)  The  feilure  to  achieve  the  goals 
within  the  commitment  period  was  due 
to  circumstances  bey  ma  the  control  of 
the  borrower.  Accept  ible  new  docimient 
circumstances  for  no<  achieving  the 
goals  include,  but  are  not  limited  to: 

(i)  The  reduction  ir  essential  income 
from  a  nonfarm  job  d  le  to 
unemployment  or  un  leremployment  of 
the  borrower-operato"  or  spouse  caused 
by  circumstances  beyond  die  borrower's 
control. 

(ii)  Illness,  injury,  ct  death  of  an 
individual  borrower,  stockholder, 
member  or  partner  w  lo  operates  the 
farm. 

(iii)  Natural  disasters,  an  outbreak  of 
uncontrollable  disease,  and/or 
uncontrollable  insect  damage  which 
caused  severe  loss  of  agricmtural 
production  that  redu(»d  the  repa>7nent 
ability  of  the  borrower  so  that  scheduled 
payments  cannot  be  nade. 

liv)  Economic  factors  that  are 
vtridespread  and  not  I  mited  to  an 
individual  case,  such  as  high  interest 
rates  or  low  market  p  ices  for 
agricultural  commodi  ties  as  compared 
to  production  costs,  tiat  reduce  me 
repayment  ability  of  the  borrower  so 
that  scheduled  payments  cannot  t>e 
made,  and; 


(3)  The  failure  to  achieve  such  goals 
has  not  materially  reduced  the 
UkeUhood  of  the  farming  operation 
becoming  financially  viable. 

(h)  Termination  of  commitment 
period.  (1)  The  commitment  will  be 
revoked  if  the  County  Committee  hib  to 
recertify  the  appUcant  as  eligible  for  the 
regular  direct  and/or  guaranteed  OL 
loan  programs  under  paragraph  (kK2)  of 
this  section. 

(2)  The  commitment  for  FmHA- 
assisted  operating  credit  also  shall  be 
revoked  ii  the  applicant  fails,  for  2 
consecutive  years,  to  meet  the  goals 
specified  in  the  plan,  unless  both  of  the 
following  are  met: 

(i)  The  failure  has  not  materially 
reduced  the  likelihood  of  the  operatian 
l)ecoming  financially  viable.  [An 
updated  projection  of  the  financial 
status  of  the  operation  still  reflects 
financial  viability  at  the  end  of  the 
commitment  period.) 

(ii)  The  feilure  to  meet  the  goals  of  the 
5-year  plan  was  due  to  circumstances 
beyond  the  control  of  the  borrower  as 
described  in  paragraph  (g)(2)  of  this 
section. 

(3)  Upon  revocation  of  the 
commitment,  the  borrower  will  be  given 
appeal  rights  in  accordance  with 
subpart  B  of  part  1900  of  this  chapter. 

(i)  Relationship  between  FmHA  loans, 
direct  and  guamnteed.  The  provisions 
of  §  1941.29  of  this  subpart  apply  as 
stated.  When  a  commitment  is  made  to 
an  apphcant  for  8  or  more  years,  and  no 
guaranteed  s{>ecial  OLs  are  made,  all 
direct  operating  loans  are  to  be  special 
operating  loans  for  the  first  8  years.  OL 
loans  made  in  the  9th  and/or  10th  years 
will  be  regular  direct  operating  loans. 
With  respect  to  loan  objectives  as  stated 
in  paragraph  (a)  of  this  section,  and  in 
accordance  with  paragraph  (f)(2)  of  this 
section,  whether  the  borrower  receives  a 
direct  or  guaranteed  OL  loan  during  the 
commitment  period  will  depend  on  the 
borrower's  financial  condition,  the 
projected  S-year  plan  of  operation,  and 
the  availability  of  credit. 

(j)  Completion  of  the  10-year 
commitment  period.  If  the  borrower  is 
unable  to  graduate  to  other  credit 
without  FmHA's  assistance.  FmHA  may 
provide  direct  or  guaranteed  loan 
assistance  subject  to  the  lifetime  loan 
limitations  set  forth  in  §  1941.17  of  this 
subpart  and  §  1960.175  (d)  of  subpart  B 
of  part  1980  of  this  chapter  and  all  other 
loan  making  regulations  of  this  diapter. 

(k)  County  Committee  certification.  A 
special  begiJining  farmer  OL  loan 
application  will  not  t>e  presented  to  the 
County  Committee  until  such  time  as  a 
complete  5-year  plan  of  operation  and  a 
projection -of  the  financial  status  of  the 
operation,  as  set  forth  in  paragraph  (e) 
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of  this  section,  Is  submitted  to  FmHA 
for  review.  In  addition  to  the 
reqtiirements  of  $  1041.30  of  this 
subpart,  the  following  conditions  apply: 

(1)  For  initial  special  beginning 
fanner  OL  loan  applicants,  the  County 
Committee  will  cotify  to  the  applicant 
meeting  all  the  eligibility  requirements 
as  stated  in  paragraph  (b)  of  this  section. 
This  certification  is  effkiive  throughout 
the  commitment  period. 

(2)  For  subsequent  loan  requests 
during  the  commitment  period,  the 
County  Committee  will  certify  as  to  the 
applicant  meeting  the  eligibility 
requirements  for  the  regular  direct  and/ 
or  guaranteed  OL  loan  programs  when 
the  5-year  eligibility  expires  on  the 
current  Form  FmHA  440-2,  "County 
Committee  Certification  or 
Recommendation,"  unless  the  Coxmty 
Supervisor  has  determined  that  the 
applicant's  situation  has  changed  such 
that  the  eligibility  determination  would 
potentially  be  affected.  If  recertification 
is  rejected,  no  subsequent  loan  will  be 
made  under  the  commitment  and  the 
commitment  will  be  revoked  in 
accordance  with  paragraph  (h)  of  this 
section. 

(1)  Loan  approval  or  disapproval.  In 
addition  to  the  requirements  of 
$  1941.33  of  this  subpart,  it  must  be 
determined  that: 

(1)  Initial  loans,  (i)  The  plan  of 
oi>eration  reflects  that  farm  income  is 
sufficient  to  cover  farm  operating 
expenses,  replacement  of  capital  items, 
debt  service,  and  that  part  of  living 
expenses  not  covered  by  nonfarm 
income  (if  any)  for  each  year.  Nonfarm 
income  cannot  be  relied  on  to  cover 
farm  expenses  or  debt  service. 

(ii)  At  the  end  of  the  commitment 
period  the  operation  will  project 
financial  viaoility  without  further 
assistance  from  FmHA,  and  the 
identified  goals  are  reasonable  and 
practicable. 

(2)  Subsequent  loans.  Subsequent 
loans  will  be  approved  or  disapproved 
in  accordance  with  FmHA  Form  Letter 
1941-A-2  and  paragraph  (0  of  this 
section. 

12.  Section  1941.17  is  amended  by 
redesignating  current  paragraphs  (a) 
through  (d)  as  paragraphs  (b)  through  (e) 
and  by  adding  new  paragraphs  (a)  and 
(f)  to  read  as  follows: 

11941.17    Loan  UmitatkMW. 

An  OL  loan  will  not  be  approved: 

(a)  If  the  applicant: 

(1)  Received  direct  OL  loans  after 
October  28, 1992,  and  the  sum  of  all 
calendar  years  those  direct  OL  loans 
were  outstanding  (including  any 
extension  of  terms  through  loan 
servicing  or  bankruptcy)  is  more  than 


10.  The  borrower,  however,  could  still 
receive  assistance  in  the  following 
Example:  A  borrower  received  a  1-year, 
direct  OL  on  February  1, 1993.  and 
repaid  it  on  December  15, 1993.  The 
borrower  does  not  apply  for  any  more 
direct  OL  loans  until  the  year  1996.  This 
borrower  still  has  9  years  in  which  new 
direct  OL  loans  may  be  closed.  The 
repayment  term  on  any  loan  may  extend 
beyond  the  10-year  eUgibility  limit  as 
long  as  the  loan  is  dosed  within  the  10- 
year  time  period.  Multiple  loans 
outstanding  in  a  given  year  count  only 
as  1  year  of  eligibility.  A  loan 
outstanding  in  any  portion  of  a  year  will 
be  counted  as  a  full  year.  For  example, 
had  this  borrower  repaid  the  OL  loan  on 
January  2, 1994,  only  8  years  of 
eligibility  would  remain. 

(2)  Received  direct  and/or  guaranteed 
OL  loans  after  October  28. 1992,  and  the 
sum  of  all  calendar  years  that  any 
combination  of  those  loans  were 
outstanding  (including  any  extension  of 
terms  through  loan  servicing  or 
bankruptcy)  is  more  than  15.  The 
borrower,  however,  could  still  receive 
assistance  in  the  following  Example:  On 
February  1, 1993,  a  borrower  obtains  the 
first  of  8  consecutive  direct  annual  OL 
loans.  In  year  9,  the  borrower  obtains  a 
7-year  guaranteed  OL  loan.  A  few 
months  prior  to  the  end  of  the  15th  year 
of  having  OL  loans/guarantees 
outstanding,  the  borrower  applies  for  a 
7-year  direct  OL  loan.  This  borrower  is 
eligible  providing  the  loan  can  be  closed 
within  tne  15th  year  of  eligibility.  The 
repayment  term  on  the  loan  may  extend 
beyond  the  15-year  eligibility  limit. 
Multiple  loans  outstanding  in  a  given 
year  count  only  as  1  year  of  eligibility. 
A  loan  outstanding  in  any  portion  of  a 
year  is  counted  as  a  full  year. 

(3)  As  of  October  28, 1992,  had  one 
or  more  direct  OL  loans  outstanding 
during  each  of  the  last  5  calendar  years 
(January  1, 1988-October  28, 1992)  and 
has  had  direct  and/ or  guaranteed  OL 
loans  made  after  October  28, 1992,  that 
have  been  outstanding  for  a  simi  of  more 
than  5  calendar  years  (including  any 
extension  of  terms  through  loan 
servicing  or  bankruptcy)  since  that  date. 
The  borrower,  however,  could  still 
receive  assistance  in  the  following 
Example:  A  borrower  had  one  direct  OL 
loan  outstanding  on  October  28, 1992, 
and  had  one  direct  OL  loan  outstanding 
every  year  since  Jime  10, 1988  (the 
borrower  received  an  annual  OL  loan 
every  year  between  1988  and  1992.  Each 
year  the  loan  was  paid  off  in  November). 
The  borrower  received  a  3-year  direct 
OL  loan  on  January  28, 1993  (after 
October  28, 1992)  and  repaid  the  loan 
on  December  31, 1995.  The  borrower 
does  not  apply  for  any  more  direct  or 


guaranteed  OL  loans  until  1997.  The 
borrower  still  has  2  years  in  which  new 
direct  OL  loans  may  be  closed.  The 
repayment  term  on  any  loan  may  extend 
beyond  the  5-year  eligibiUty  period. 
Multiple  loaits  outstanding  in  a  given 
year  count  only  as  1  year  of  eligibility. 
A  loan  outstanding  in  any  portion  of'^a 
year  is  counted  as  a  full  year. 

(4)  As  of  October  28. 1992.  had  one 
or  more  guaranteed  OL  loans 
outstanding  during  each  of  the  last  10 
calendar  years,  O&nuary  1, 1983- 
October  28, 1992),  and  has  had  direct 
and/or  guaranteed  OL  loans  made  after 
October  28, 1992,  that  have  been 
outstanding  for  a  simi  of  more  than  5 
calendar  years  (including  any  extension 
of  terms  through  servicing  or 
bankruptcy)  since  that  date.  The 
borrower,  however,  could  still  receive 
assistance  in  the  following  Example:  A 
borrower  had  a  guaranteed  OL  loan 
outstanding  as  of  October  28, 1992, 
which  had  been  outstanding  for  7 
calendar  years.  The  borrower  had  a 
guaranteed  OL  loan  prior  to  this  one, 
also  for  7  calendar  years.  (There  were  no 
overlapping  years  of  assistance.)  The 
borrower  obtained  a  3-year  guaranteed 
OL  loan  on  February  11, 1993  (after 
October  28, 1992).  The  loan  was  paid  off 
on  February  11, 1996.  The  borrower  still 
has  2  years  in  which  new  direct  OL 
loans  may  be  closed.  The  repayment 
term  on  any  loan  may  extend  beyond 
the  5-year  eligibility  period.  Multiple 
loans  outstanding  in  a  given  year  count 
only  as  1  year  of  eligibility.  A  loan 
outstanding  in  any  portion  of  a  year  is 
counted  as  a  full  year. 
•        •        •        •        • 

(f)  For  special  beginning  farmer  or 
rancher  OL  loan  assistance  loan 
limitations,  see  §  1941.15  (d)  of  this 
subpart. 

11941.25    lAmerxtod] 

13.  Section  1941.25  is  amended  by 
removing  paragraphs  (a)(3)  and 
(a)(5)(iii),  and  by  redesignating 
paragraphs  (a)(4)  and  (a)(5)  as 
paragraphs  (a)(3)  and  (a)(4). 

14.  Section  1941.30  is  amended  by 
removing  form  title  "County  Committee 
Certification  or  Reconunendation"  and 
adding  a  new  sentence  at  the  end  of  the 
paragraph  to  read  as  follows: 

11941.30    County  Committee  Certification. 

•  *  •  See  §1941.15  (k)  of  this  subpart 
for  Coimty  Committee  actions  relative  to 
special  beginning  farmer  or  rancher  OL 
loan  assistance. 

Subpart  B — Closing  Loans  Sacursd  by 
Chattels 

15.  Section  1941.54  is  amended  in 
paragraph  (b)(3)  by  revising  the  word 
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"cosigners"  to  read  "individuals"  and 
by  revising  paragraph  (b)(2)  to  read  as 
follows: 

f1941^    Promtoaory  not*. 

(b)»  •  • 

(2)  Cooperatives  or  corporations.  The 
promissory  note(s)  will  be  executed  so 
as  to  evidence  liability  of  the  entity  as 
well  as  individual  liability  of  all 
membeKs)  or  stockholder(s)  in  the 
entity. 


PART  194»--FARM  OWNERSHIP.  SdL 
AND  WATER  AND  RECREATION 

16.  The  authority  citation  for  part 
1943  is  revised  to  read  as  follows: 

Authority:  5  U.S.C  301:  7  U.S.C  1989;  7 
CFR  2.23  and  2.70. 

Subpart  A— Direct  Farm  Ownership 
Loan  PoUciaa,  Procedures  and 
Authorizations 

17.  Section  1943.4  is  amended  by 
revising  the  definition  of  "Borrower." 
and  by  adding,  alphabetically,  the 
definitions  of  "Banning  farmer  or 
rancher,"  "Cosigner,"  and  "State 
Beginning  Fanner  program,"  to  read  as 
follows: 

11943.4    Dafinhlona. 


Beginning  farmer  or  rancher  A 
beginning  farmer  or  rancher  is  an 
individual  or  entity  who: 

(a)  Meets  the  loan  eligibility 
requirements  for  FO  loan  assistance  in 
accordance  with  §  1943.12  of  this 
subpart. 

(0)  Has  not  operated  a  farm  or  ranch, 
or  who  has  operated  a  farm  or  ranch  for 
not  more  than  10  years.  This 
requirement  applies  to  all  members  of 
an  entity. 

(c)  Will  materially  and  substantially 
participate  in  the  operation  of  the  farm 
orrandi. 

(1)  In  the  case  of  a  loan  made  to  an 
individual,  individually  or  with  the 
immediate  family,  material  and 
substantial  participation  requires  that 
the  individual  provide  substantial  day- 
to-day  labor  and  management  of  the 
farm  or  ranch,  consistent  with  the 
practices  in  the  coimty  or  State  where 
the  farm  is  located. 

(2)  In  the  case  of  a  loan  made  to  an 
entity,  all  members  must  materially  and 
substantially  participate  in  the 
operation  of  the  farm  or  ranch.  Material 
and  substantial  participation  requires 
that  the  individual  provides  some 
amoimt  of  the  management,  or  labor  and 
management  necessary  for  day-to-day 
activities,  such  that  if  the  individual  did 


not  provide  these  inputs,  operation  of 
the  farm  or  ranch  would  be  seriously 
impaired. 

(d)  Agrees  to  participate  in  any  loan 
assessment,  borrow*  r  training,  and 
financial  management  programs 
required  by  FmHA  lagulations. 

(e)  Does  not  own  :  eal  farm  or  ranch 
property  or  who,  dii  ectly  or  through 
interests  in  family  bim  entities,  owns 
real  farm  or  ranch  p  -operty,  the 
aggregate  acreage  of  which  does  not 
exceed  15  percent  o '  the  average  farm  or 
ranch  acreage  of  the  farms  or  ranches  in 
the  county  where  tha  property  is 
located.  It  the  farm  is  located  in  more 
than  one  county,  thi  average  farm 
acreage  of  the  count  /  where  the 
applicant's  residenca  is  located  will  be 
used  in  the  calculation.  If  the 
applicant's  residence  is  not  located  on 
the  farm  or  if  the  ap  )licant  is  an  entity. 
the  average  farm  acreage  of  the  county 
where  the  major  portion  of  the  farm  is 
located  will  be  used  The  average 
county  farm  or  ranci  acreage  will  be 
determined  from  tht  most  recent  Census 
of  Agriculture  devebped  by  the  U.S. 
Department  of  Conuierce,  Bureau  of  the 
Census.  State  Direct  irs  will  publish 
State  supplements  c  mtaining  the 
average  farm  or  ranch  acreage  by 
county.  ji 

(f)  Demonstrates  t'lat  the  available 
resources  of  the  app  icant  and  spouse  (if 
any)  are  not  sufficient  to  enable  the 
applicant  to  enter  or  continue  farming 
or  ranching  on  a  vial)le  scale. 

(g)  In  the  case  of  ai  entity: 

(1)  All  the  membe-s  are  related  by 
blood  or  marriage. 

(2)  All  the  stockhdders  in  a 
corporation  are  qual  fied  beginning 
fanners  or  ranchers. 

Borrower.  An  indi  ddual  or  entity 
which  has  outstandi  ig  obligations  to  the 
FmHA  under  any  Fa*mer  Programs 
loan(s),  withaut  regard  to  whether  the 
lean  has  been  accele  -ated.  A  borrower 
includes  all  parties  1  able  for  the  FmHA 
debt,  including  colle::tion-only 
borrowers,  except  fo:-  debtors  whose 
total  loans  and  accoi  nts  have  been 
volxuitarily  or  involuntarily  foreclosed 
or  liquidated,  or  whc  have  been 
discharged  of  all  FmiiA  debt. 

Cosigner.  A  party  \4rho  joins  in  the 
execution  of  a  promiisory  note  to  assure 
its  repayment  The  cosigner  becomes 
jointly  and  severally  liable  to  comply 
with  the  terms  of  the  note.  The  10  and 
15  year  loan  limits  under  §  1941.17  (a) 
of  subpart  A  of  part  1941  and  $  1980.175 
(d)(1)  of  subpart  B  of  part  1980  do  not 
apply  to  cosigners.  Ir  the  case  of  an 
entity  applicant,  the  i:osigner  cannot  be 


a  member,  partner.  )oint  operator,  or 
stockholder  of  the  entity. 

State  Beginning  Fanner  program.  Any 
program  that  is  carried  out  by  or  \mder 
contract  with  a  State  and  designed  to 
assist  persons  in  obtaining  the  financial 
assistance  necessary  to  establish  and/or 
maintain  viable  farming  or  ranching 
operations. 

18.  Section  1943.14  is  added  to  read 
as  follows: 

11943.14    Downpeyment  FO  loan  program 
for  beginning  termara  or  rancher*. 

(a)  Objectives.  The  basic  objective  of 
the  downpayment  FO  loan  program  is  to 
provide  credit  and  assistance  to  eligible 
beginning  Carmers  or  ranchers  to  become 
owner-operators  of  family-size  farms, 
including  inventory  farm  property. 
Supervision  will  be  provided  borrowers 
to  the  extent  necessary  to  achieve  the 
objectives  of  the  loan  and  to  protect  the 
interests  of  the  Government  in 
accordance  with  subpart  B  of  part  1924 
of  this  chapter. 

(b)  Eligibility  requirements. 
Applicants  must  meet  the  "beginning  ' 
farmer  or  rancher"  definition  in  §  1943.4 
of  this  subpart  to  qualify  for  a 
downpayment  loan. 

(c)  Loan  purposes.  Loans  may  be 
made  to  provide  an  amount  equal  to  30 
percent  of  the  purchase  price  or 
appraised  value,  whichever  is  lower,  of 
the  farm  or  ranch  to  be  acquired,  unless 
the  applicant  requests  a  lesser  amount 
The  remaining  balance  of  the  purchase 
price  or  appraised  value,  whichever  is 
lower,  not  to  exceed  60  percent,  may  be 
guaranteed  by  FmHA. 

(d)  Loan  limitations.  In  addition  to  the 
loan  Umitations  stated  in  §  1943.17  of 
this  subpart,  the  loan  will  not  be 
approveKl  if: 

(1)  The  applicant  cannot  provide  at 
least  10  percent  of  the  purchase  price  of 
the  farm  or  ranch. 

(2)  The  purchase  price  or  appraised 
value,  whichever  is  lower,  exceeds 
$250,000. 

(3)  Financing  provided  by  FmHA  and 
other  credit  exceeds  90  percent  of  the 
purchase  price  or  appraised  value, 
whichever  is  lower. 

(4)  The  other  financing  for  the  balance 
of  the  purchase  price  is  amortized  for 
less  than  30  yeara  and/or  a  balloon 
payment  is  scheduled  within  the  10 
years  of  the  FmHA  loan. 

(e)  Rates  and  terms — (1)  Interest  rate. 
Interest  rates  are  specified  in  Exhibit  B 
of  FmHA  Instruction  440.1  (available  in 
any  FmHA  office).  The  interest  rate  for 
beginning  farmer  or  rancher 
downpayment  loans  shall  be  4  percent 
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(2)  Terms  of  loans,  (i)  Eadi  loan  made 
under  this  section  shall  be  amortized 
over  a  period  of  10  years  or  less,  at  the 
option  of  the  borrower. 

(ii)  Loans  under  this  section  shall  be 
repaid  in  equal  annual  installments.  . 

(f)  Security.  (1)  Each  loan  will  be 
secured  by  a  Uen  on  the  property  being 
acquired  with  loan  funds.  Security 
requirements  under  $  1943.19  of  this 
subpart  do  not  apply  under  this  section. 

(2)  FmHA's  secured  interest  in  the 
form  or  ranch  being  acquired  will  be 
junior  only  to  the  party  providing  the 
financing  for  the  balance  of  the 
purchase  price  to  the  applicant. 

(3)  The  borrower  must  agree  to  obtain 
permission  from  the  County  Supervisor 
prior  to  granting  any  additional  security 
interest  in  the  farm  or  ranch  as  stated  in 
§  1965.16  of  subpart  A  of  part  1965  of 
this  chapter. 

(gj  Relationship  between  FmHA  and  a 
State  Beginning  Fanner  program.  State 
Directors  are  delegated  authority  to 
execute  a  Memorandum  of 
Understanding  (MOU)  with  any  State 
expressing  an  interest  in  coordinating 
financial  assistance  to  begiiming  farmers 
or  ranchers.  The  MOU  must  be  executed 
within  60  days  of  the  State  notifying  the 
State  Director  in  writing  of  such 
interest,  and  will  be  developed  in 
accordance  with  FmHA  Guide  Letter 
1943-A-l  (available  in  any  FmHA 
office).  Under  the  MOU.  FmHA  will 
agree  to  provide  qualified  beginning 
farmers  or  ranchers  with  a 
do%vnpayment  loan  under  this  section 
and/or  a  guarantee  of  the  balance  of  the 
purchase  price  provided  by  the  State 
program.  This  agreement  will  be  subject 
to  applicable  law,  loan  approvah 
requirements,  and  the  availability  of 
funds.  FmHA  will  not  charge  a  fee  to 
obtain  or  retain  a  guarantee  in 
connection  with  any  joint  funding 
under  the  MOU.  If  any  changes  are 
made  to  the  MOU,  the  Regional  Office 
of  the  General  Counsel  (OGQ  will  be 
consulted  prior  to  signing  the  MOU. 
States  will  send  copies  of  signed  MOUs 
to  the  attention:  Director,  Farmer 
Programs  Loan  Making  Division, 
National  Office. 

(h)  Program  outreach.  The  State 
Director  shall  be  responsible  for 
publicizing  the  Downpayment  FO  Loan 
program,  with  special  emphasis  on 
Socially  Disadvantaged  Individuals,  and 
facilitating  the  transfer  of  retirees  farms 
or  ranchers  to  eligible  PO  applicants 
within  the  re8[>ective  State.  Program 
outreach  will  include: 

(1)  Maintaining  close  liaison  and 
attending  meetings  vrith  local.  State  and 
national  organizations  serving  the 
agricultural  cc-nmunity. 


(2)  Providing  Information  to 
community  and  farm  oriented 
organizations,  agriculture  colleges,  other 
USDA  Agencies  and  community  leaders 
who  are  active  in  the  farming  area. 

(3)  Use  of  newspaper  articles,  radio 
announcements,  and/or  public 
television  announcements. 

19.  Section  1943.16  is  amended  by 
adding  paragraph  (a)(4)  to  read  as 
follows: 

11943.16    Loan  purpoaee. 

•        •        •        •        • 

(a)-  •  • 

(4)  Making  a  Downpayment  FO  loan 
as  refarenced  in  §  1943.14  of  this 
subpart. 

20.  Section  1943.17  is  amended  by 
adding  paragraphs  (a)(4)  and  (a)(5)  to 
read  as  follows: 


24.  Section  1943.38  is  amended  by 
revising  the  word  "co-signers"  to 
"individuals"  in  paragraph  (g)(3)(iii) 
and  revising  paragraph  (g)(3)(ii)  to  read 
as  follows: 

1 1943.38    Loan  cloeing  aetlona. 


Lean  NmMatlona. 


•  •  • 


11943.17 

(4)  The  applicant  has  received  special 
beginning  farmer  or  rancher  OL 
assistance  under  §  1941.15  of  subpart  A 
of  part  1941  of  this  chapter  and  has  been 
farming  for  5  years  or  less,  including  the 
period  of  time  in  which  special  OL 
assistance  was  received. 

(5)  The  applicant  has  received  special 
beginning  farmer  or  rancher  OL 
assistance  and  has  not  conducted  the 
operation  in  accordance  with  the  plan 
required  under  S  1941.15  of  subpart  A  of 
part  1941  of  this  chapter. 

21.  Section  1943.28  is  amended  by 
adding  a  new  sentence  at  the  beginning 
of  paragraph  (a)  to  read  as  follows: 

11943.28    FmHA  loana  sknultaneoua  wHh 


(a)  FmHA  Guide  Letter  1943-A-l 
(available  in  any  FmHA  office),  will 
serve  as  a  guide  in  executing  MOUs 
with  State  Beginning  Fanner  programs 
by  which  FO  loans  will  be  made 
simuhaneously  with  loans  by  any  State 
Beginning  Farmer  program.  *  •  • 


11943.29  [Amended] 

22.  Section  1943.29  is  amended  in 
paragraph  (a)  by  revising  the  word 
"Insured"  to  "Direct,"  and  in  the 
introductory  text  of  paragraph  (b)  by 
revising  the  words  "An  insured"  to  "A 
direct." 

23.  Section  1943. 30  is  amended  by 
adding  a  new  sentence  at  the  end  of  the 
paragraph  to  read  as  follows: 

11943.30  County  CommlttM  cerlffication. 
•  •  •  The  County  Committee  will 

also  determine  if  the  applicant  is  a 
beginning  farmer  or  rancher  as  defined 
in  §  1943.4  of  this  subpart. 


•  • 


(g)' 

(ii)  Cooperatives  or  corporations.  The 
promissory  note(B)  will  be  executed  so 
as  to  evidence  liability  of  the  entity  as 
well  as  individual  liability  of  all 
members)  or  stockholder(s)  in  the 
entity. 


Subpart  B— Direct  Soil  and  Waier  Loan 
Policlaa,  Procaduraa,  and 
Authorlzatlona 

25.  Section  1943.54  is  amended  by 
revising  the  definition  of  "Borrower." 
and  by  adding,  alphabetically,  the 
definitions  of  "Banning  farmer  or 
rancher."  and  "Cosigner."  to  read  as 
follows: 

11943.54    DefMtions. 


Beginning  farmer  or  rancher.  A 
beginning  fanner  or  rancher  Is  an 
individual  or  entity  who: 

(a)  Meets  the  loan  eligibility 
requirements  for  SW  loan  assistance  in 
accordance  with  §  1943.62  of  this 
subpart. 

(b)  Has  not  operated  a  farm  or  ranch, 
or  who  has  operated  a  farm  or  ranch  for 
not  more  than  10  years.  This 
requirement  applies  to  all  members  of 
an  entity. 

(c)  Will  materially  and  substantially 
participate  in  the  operation  of  the  farm 
or  ranch. 

(1)  In  the  case  of  a  loan  made  to  an 
individual,  individually  or  with  the 
immediate  family,  material  and 
substantial  participation  requires  that 
the  individual  provide  substantial  day- 
to-day  labor  and  management  of  the 
farm  or  ranch,  consistent  with  the 
practices  in  the  county  or  State  where 
the  farm  is  located. 

(2)  In  the  case  of  a  loan  made  to  an 
entity,  all  members  must  materially  and 
substantially  participate  in  the 
operation  of  the  farm  or  ranch.  Material 
and  substantial  participation  requires 
that  the  individual  provides  some 
amount  of  the  management,,  or  labor  and 
management  necessary  for  day-to-day 
activities,  such  that  if  the  individual  did 
not  provide  these  inputs,  operation  of 
the  farm  or  randi  would  be  seriously 
impaired. 

(d)  Agrees  to  participate  in  any  loan 
assessment,  borrower  training,  and 
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financial  management  programs 
required  by  FmHA  regulations. 

(e)  Does  not  own  real  fann  or  ranch 
property  or  who,  directly  or  through 
interests  in  bmily  farm  entities  owns 
real  farm  or  ranch  property,  the 
aggregate  acreage  of  wnich  does  not 
exceed  15  percent  of  the  average  farm  or 
ranch  acreage  of  the  farms  or  ranches  in 
the  coimty  where  the  property  is 
located.  If  the  farm  is  located  in  more 
than  one  coimty,  the  average  farm 
acreage  of  the  county  where  the 
applicant's  residence  is  located  will  be 
used  in  the  calculation.  If  the 
applicant's  residence  is  not  located  on 
the  farm  or  if  the  applicant  is  an  entity, 
the  average  farm  acreage  of  the  county 
where  the  major  portion  of  the  farm  is 
located  will  be  used  The  average 
county  farm  or  ranch  acreage  will  be 
determined  from  the  most  recent  Census 
of  Agriculture  developed  by  the  U.S. 
Department  of  Conunerce,  Bureau  of  the 
Census.  State  Directors  will  publish 
State  supplements  containing  the 
average  farm  or  ranch  acreage  by 
county. 

(f)  Demonstrates  that  the  available 
resources  of  the  applicant  and  spouse  (if 
any)  are  not  sufficient  to  enable  the 
applicant  to  enter  or  continue  farming 
or  ranching  on  e  viable  scale. 

(g)  In  the  case  of  an  entity: 

(1)  All  the  members  are  related  by 
blood  or  marriage. 

(2)  All  the  stockholders  in  a 
corporation  are  qualified  beginning 
farmers  or  ranchers. 

Borrower.  An  individual  or  entity 
which  has  outstanding  obligations  to  the 
FmHA  \mder  any  Farmer  Programs 
loan(s),  without  regard  to  whether  the 
loan  has  been  accelerated.  A  borrower 
includes  all  parties  liable  for  the  FmHA 
debt,  including  collection-only 
borrowera,  except  for  debtors  whose 
total  loans  and  accounts  have  been 
voluntarily  or  involuntarily  foreclosed 
or  liqxiidated,  or  who  have  been 
discharged  of  all  FmHA  debt. 
•       •        •        •        • 

Cosigner.  A  party  who  joins  in  the 
execution  of  a  promissory  note  to  assure 
its  repayment  The  cosigner  becomes 
jointly  and  severally  liable  to  comply 
with  the  terms  of  the  note.  The  10  and 
15  year  loan  limits  \mder  %  1941.17(a)  of 
Subpart  A  of  Fart  1941  and 
§  ig80.175(d)(l)  of  Subpart  B  of  part 
1980  of  this  chapter  do  not  apply  to 
cosignere.  In  the  case  of  an  entity 
applicant,  the  cosigner  cannot  be  a 
member,  partner,  joint  operator,  or 
stockholder  of  the  entity. 


f1943.7S    [Amended] 

26.  Section  1943.75  is  amended  in 
paragraph  (c)(4)(iii)  b}  revising  the  word 
"Its"  to  "The."  j 

|1»43.7»    [Amended] 

27.  Section  1943.79  is  amended  by 
removing  the  words  "tv3  used"  at  the 
end  of  paragraph  (d). 

28.  Section  1943.80  is  revised  to  read 
as  follows: 

I1M3J0    County  Com-nHUe  citiflueUon. 

The  County  Commi  tee  will  certify 
that  an  applicant  is  elgible  on  Form 
FmHA  440-2,  "County  Committee 
Certification  or  Recommendation," 
before  a  loan  is  approved.  In  some 
instances  the  Committee  may  want  to 
interview  the  applicant  or  see  the  farm 
before  making  any  recommendations. 
The  County  Committee  will  also 
determine  whether  the  appUcant  is  a 
begiiming  farmer  or  rancher  for  tracking 
piirposes  only. 

29.  Section  1943.88  is  amended  by 
revising  the  word  "co-signen"  to 
"individuals"  in  paragraph  (g)(3)(iii) 
and  revising  paragraph  (g)(3)(ii)  to  read 
as  follows: 

11943.88    Lean  doekv]  aedone. 

(g)*  '  '  I 

(3)«  •  •  i 

(ii)  Cooperatives  or  corp>oradons.  The 

promissory  note(8)  w  II  be  executed  so 

as  to  evidence  liability  of  the  entity  as 

well  as  individual  liability  of  all 

member(s)  or  stockhc  lder(s)  in  the 

entity.  i 


PART  1945-EMERGENCY 

30.  The  authority  citation  for  part 
1945  is  revised  to  read  as  follows: 

Antfaority:  S  U.S.C  301:  7  U.S.Q  1989: 42 
U.S.C  1980;  7  CFR  2.23  and  2.70. 

Subpart  D— Emargartcy  Loan  Poitclaa, 
Procaduraa  and  Aut  lorization 

31.  Section  1945.1  }4(a)  is  amended  by 
revising,  the  term  "Ir  sured  loan"  to  read 
"Direct  loan"  and  pltdng  it  in 
alphabetical  order,  rf  vising  the 
definition  of  "Borrov^er,"  and  adding 
the  definitions,  alphabetically,  of 
Beginning  farmer  or  'ancher,"  and 
"Cosigner,"  to  read  as  follows: 

11845.154    DaflnMoni  and  abbrevladone. 

(a)*  •  ' 

Beginning  farmer  or  rancher.  A 
beginning  farmer  or  .^ancher  is  an 
individual  or  entity  'vho: 

(1)  Meets  the  loan  eligibility 
requirements  for  EM  loan  assistance  in 
accordance  with  §  lf«45.162  of  this 
subpart 


(2)  Has  not  operated  a  farm  or  ranch, 
or  who  has  operated  a  farm  or  ranch  for 
not  more  than  10  years.  This 
requirement  applies  to  all  members  of 
an  entity. 

(3)  Will  materially  and  substantially 
participate  in  the  operation  of  the  farm 
or  ranch. 

(i)  In  the  case  of  a  loan  made  to  an 
individual,  individually  or  with  the 
immediate  family,  material  and 
substantial  participation  requires  that 
the  individual  provide  substantial  day- 
to-day  labor  and  management  of  the 
form  or  ranch,  consistent  with  the 
practices  in  the  county  or  State  where 
the  fann  is  located. 

(ii)  In  the  case  of  a  loan  made  to  an 
entity,  all  members  must  materially  and 
substantially  participate  in  the 
operation  of  the  farm  or  ranch.  Material 
and  substantial  participation  requires 
that  the  individual  provides  some 
amount  of  the  management,  or  labor  and 
management  necessary  for  day-to-day 
activities,  such  that  if  the  individual  did 
not  provide  these  inputs,  operation  of 
the  farm  or  ranch  would  be  seriously 
impaired. 

(4)  Agrees  to  participate  in  any  loan 
assessment  borrower  training,  and 
financial  management  programs 
required  by  FmHA  regulations. 

(5)  Does  not  own  real  iana  or  ranch 
property  or  who,  directly  or  through 
interests  in  bmily  farm  entities  owns 
real  farm  or  ranch  property,  the 
aggregate  acreage  of  which  does  not 
exceed  15  percent  of  the  average  form  or 
ranch  acreage  of  the  farms  or  ranches  in 
the  coimty  where  the  property  is 
located.  If  the  farm  is  located  in  more 
than  one  county,  the  average  farm 
acreage  of  the  county  where  the 
appUcant's  residence  is  located  will  be 
used  in  the  calculation.  If  the 
appUcant's  residence  is  not  located  on 
the  farm  or  if  the  applicant  is  an  entity, 
the  average  form  acreage  of  the  county 
where  the  major  portion  of  the  farm  is 
located  Mrill  be  used.  The  average 
county  farm  or  ranch  acreage  will  be 
determined  from  the  most  recent  Census 
of  Agriculture  developed  by  the  U.S. 
Department  of  Commerce,  Bureau  of  the 
Census.  State  Directora  will  publish 
State  supplements  containing  the 
average  farm  or  ranch  acreage  by 
coimty. 

(6)  Demonstrates  that  the  available 
resources  of  the  applicant  and  spouse  (if 
any)  are  not  sufficient  to  enable  the 
applicant  to  enter  or  continue  fanning 
or  ranching  on  a  viable  scale. 

(7)  In  the  case  of  an  entity: 

(i)  All  the  memben  are  related  by 
blood  or  marriage. 


U 
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(ii)  AH  the  stockholder*  in  a 
corporation  are  qualified  beginning 
fanners  or  ranchers. 

Borrower.  An  individual  or  entity 
which  has  outstanding  obligations  to  the 
FmHA  under  any  Fanner  Programs 
loan(s),  without  regard  to  whether  the 
loan  has  been  accelerated.  A  borrower 
includes  all  parties  liable  for  the  FmtiA 
debt,  includes  coUection-oniy 
borrowers,  except  for  debtors  whose 
total  loans  and  accounts  have  been 
voluntarily  or  involuntarily  foreclosed 
or  liquidated,  or  who  have  been 
discharged  of  all  FmHA  debt 
•        •        •        •        • 

Cosigner.  A  party  who  joins  in  the 
execution  of  a  promissory  note  to  assure 
its  repayment.  The  cosigner  becomes 
jointly  and  severally  liable  to  comply 
with  \h%  terms  of  the  note.  The  10  and 
15  year  loan  limits  under  §  1941.17  (a) 
of  subpart  A  of  part  1941  and  §  1980.175 
(d)(1)  of  subpart  B  of  Part  19A0  of  this 
chapter  do  not  apply  to  cosigners.  In  the 
case  of  an  entity  applicant,  the  cosigner 
cannot  be  a  member,  partner,  joint 
operator,  or  stockholder  of  the  entity. 


I194S.161    [Amended] 

32.  Section  1945.161  is  amended  by 
removing  the  last  sentence  in  paragraph 
(a)(1). 

33.  Section  1945.169  is  amended  by 
revising  the  word  "coaignen"  to 
"individuals"  in  paragraph  (c)(3)  and  by 
revising  paragrapn  (c)(2)  to  reed  as 
follows: 

1946.160    Security. 


(2)  Cooperatives  or  corporations.  The 
promissory  note(s)  will  be  executed  so 
as  to  evidence  liabilitv  of  the  entity  as 
well  as  individual  liability  of  all 
member(8)  or  stockholder(s)  in  the 
entity. 

34.  Section  1945.180  is  amended  by 
adding  a  new  sentence  at  the  end  of  the 
paragraph  to  read  as  follows: 

I1M6.160    County  ConMnlttM  oartffication. 

*  *  *  The  County  Committee  will 
also  determine  whether  the  applicant  is 
a  beginning  farmer  or  rancher  for 
tracking  purposes  only. 

11946.162    [Amended] 

35.  Section  1945.182  is  amended  in 
the  first  sentence  of  paragraph  (a)  by 
revising  "Insured"  to  "Direct." 

PART  195S-Pf)OPERTY 
MANAGEMENT 

36.  The  authority  dtation  for  part 
1955  is  revised  to  read  aa  follows: 


Aatiiority:  5  U.S.C  301;  7  U.S.C  1989: 42 
U.S.C  1480;  7  CFR  2.23  and  2.7a 

Subpart  C— Disposal  of  Invsntory 
Propsrty 

37.  Section  1955.103  is  amended  by 
revising  the  definition  of  "Beginning 
former  or  rancher,"  and  adding  the 
definition  "Borrower"  to  read  aa 
follows: 

1956.103    DeflnMone. 
•        •    ^    •        •        • 

Beginning  farmer  or  rancher.  A 
beginning  farmer  or  rancher  is  an 
individual  or  entity  who: 

(1)  Is  an  eligible  applicant  for  FO  loan 
assistance  in  accordance  with  §  1943.12 
of  subpart  A  of  part  1943  of  this  chapter 
or  S  1980.180  of  subpart  B  of  part  1980 
of  this  chapter. 

(2)  Has  not  operated  a  farm  or  ranch, 
or  who  has  operated  a  farm  or  ranch  for 
not  more  than  10  yeara.  This 
requirement  applies  to  all  members  of 
an  entity. 

(3)  Will  materially  and  substantially 
participate  in  the  operation  of  the  farm 
or  ranch. 

(i)  In  the  case  of  a  loan  made  to  an 
individual,  individually  or  with  the 
immediate  family,  material  and 
substantial  participation  requires  that 
the  individual  provide  substantial  day- 
to-day  labor  and  management  of  the 
farm  or  ranch,  consistent  with  the 
practices  in  the  county  or  State  where 
the  farm  is  located. 

(ii)  In  the  case  of  a  loan  made  to  an 
entity,  all  members  must  materially  and 
substantially  participate  in  the 
operation  of  the  farm  or  ranch.  Material 
and  substantial  participation  requires 
that  the  individual  provides  some 
amount  of  the  management,  or  labor  and 
management  necessary  for  day-to-day 
activities,  such  that  if  the  individual  did 
not  provide  these  inputs,  operation  of 
the  uirm  or  ranch  would  be  seriously 
impaired. 

(4)  Agrees  to  participate  in  any  loan 
assessment,  borrower  training,  and 
financial  management  programs 
required  by  FmHA  regulations. 

(5)  Does  not  own  real  farm  or  ranch 
property  or  who,  directly  or  through 
interests  in  family  farm  entities,  owns 
real  farm  or  ranch  property,  the 
aggregate  acreage  of  which  does  not 
exceed  15  percent  of  the  average  farm  or 
ranch  acreege  of  the  farms  or  ranches  in 
the  coimty  where  the  property  is 
located.  If  the  farm  is  located  in  mora 
than  one  coimty,  the  average  farm 
acreage  of  the  county  where  the 
applicant's  residence  is  located  wall  be 
used  in  the  calculation.  If  the 
applicant's  residence  is  not  located  on 
the  farm  or  if  the  applicant  is  an  entity. 


the  average  farm  acreage  of  the  county 
where  the  major  portion  of  the  farm  is 
located  will  be  used.  The  average 
county  farm  or  ranch  acreage  will  be 
determined  from  the  most  recent  Census 
of  Agriculture  developed  by  the  U.S. 
Department  of  Commerce,  Bureau  of  the 
Census.  State  Directon  will  publish 
State  supplements  containing  the 
average  farm  or  ranch  acreage  by 
county. 

(6)  Demonstrates  that  the  available 
resources  of  the  applicant  and  spouse  (if 
any)  are  not  sufficient  to  enable  the 
applicant  to  enter  or  continue  farming 
or  ranching  on  a  viable  scale. 

(7Ttn  the  case  of  an  entity: 

(i)  All  the  membera  are  related  by 
blood  or  marriage. 

(ii)  All  the  stockholders  in  a 
corporation  are  qualified  beginning 
farmera  or  ranchers. 

Borrower.  An  individual  or  entity 
which  has  outstanding  obligations  to  the 
FmHA  under  any  Farmer  Programs 
loan(s),  without  regard  to  whether  the 
loan  has  been  accelerated.  A  borrower 
includes  all  parties  liable  for  the  FmHA 
debt,  including  collection-only 
borrowen,  except  for  debton  whose 
total  loans  and  accoimts  have  been 
voluntarily  or  involuntarily  foreclosed 
or  liquidated,  or  who  have  been 
discharged  of  all  FmHA  debt. 

•  •        •        •        • 

38.  Section  1955.122  is  amended  by 
redesignating  current  paragraphs  (a) 
through  (f)  as  (b)  through  (g), 
respectively,  by  adding  a  new  paragraph 
(a),  and  revising  newly  redesignated 
paragraph  (b)  to  read  as  follows: 

11956.122    IMhodol  sale  (Chattel). 

•  •        •        •        • 

(a)  Sale  to  beginning  farmers  or 
ranchers.  Beginning  fanners  or  rancberk 
obtaining  special  OL  loan  assistance 
under  S  1941.15  of  Subpart  A  of  part 
1941  of  this  chapter  will  receive  priority 
in  the  purchase  of  farm  equipment  held 
in  government  inventory  during  the 
commitment  period.  The  County 
Supervisor  will  fiotify  such  applicants/ 
borrowers  of  any  farm  equipment  held 
in  government  inventory  within  the 
service  area  of  the  FmHA  County  Office. 
These  applicants/borrowere  %vill  be 
given  10  working  days  to  respond  that 
they  are  interested  in  purchasing  any  or 
all  items  of  equipment  at  the  appraised 
fair  maiicet  value  established  by  FmHA. 
FmHA  Form  Letter  1955-C-l  will  be 
used  to  notify  applicants/borrowen  of 
the  availability  of  farm  equipment  in 
FmHA  inventory.  The  equipment  must 
be  essential  to  the  success  of  the 
operation  described  in  the  loan 
application  in  order  for  the  applicant  to 
have  an  opportunity  to  purchase  such 


«day. 


Ftderal  Ragiiter  /  Vol  58,  No.  177  /  Wednesday.  SepUmber  15,  1993  /  Rulw  and  Regulations  48291 


eqiiipment.  Tbe  County  Supervisor  will 
determine  what  equipment  is  wmential. 

(b)  Repurchase  by  former  borrower- 
owner.  If  the  former  borrower-owner  is 
participating  in  leaseback/buyback  and/ 
or  homestead  retention,  the  former 
borrower-ownw  will  have  an 
opportxmity  to  repurchase  the  chattel 
property  which  has  been  conveyed  to 
FmHA  by  the  borrower,  after  special  OL 
borrowers  as  described  in  paragraph  (a) 
of  this  section.  The  sale  will  be  market 
value  and  may  be  for  cash  or  an  FmHA 
credit  sale.  The  borrower  must 
repurchase  all  remaining  chattel 
property  conveyed  to  FmHA  and  may 
not  pick  and  choose  items  to  purchase. 
If  the  spouse  or  children  of  the  previous 
owner,  entity  members  of  the  previous 
owner  or  the  immediate  previous 
operator  are  leasing  or  purchasing  the 
property  under  the  leaseback/buyback 
program,  such  person  may  also  have 
second  opportunity  (after  special  OL 
borrowers)  to  purchase  all  remaining 
chattels. 


PART  1980-<2ENERAL 

39.  The  authority  citation  for  part 
1980  is  revised  to  read  as  follows: 


Aatharitjr  S  U.S.C.  301;  7  U.S.C  lOaO;  42 
VS.C  14a0:  7  CFR  2.23;  7  C7R  2.70 

SubfMrt  A— Owviral 


42.  Section  1980.22  is  amended  by 
revising  paragraph  (a)  to  read  as  follows: 


40.  Section  1M0.6  (a)  is  amended 
under  the  definit  on  far  "Bonower"  by 
revising  "§  1980. 106  (b)(4)"  to  read 

"§  1980.106  (b)." 

41.  Section  I9f  0.21  is  amended  by 
revising  paragraph  (a)  to  read  as  follows: 

I1M0.21    QuaranMites. 

(a)  Initial  fee.  1  he  fee  will  be  the 
applicable  rate  m  ultiplied  by  the 
principal  loan  an  ount  or  the  Line  of 
Credit  ceiling  amount  multiplied  by  the 
fwrcent  of  guarartee,  paid  one  time  only 
at  the  time  the  Lean  Note  Guarantee  or 
Contract  of  Guanntee  is  Issued.  No 
guarantee  fee  wil  1  be  chained  when 
financing  is  prov  ded  by  a  State 
Beginning  Farmer  program  as  described 
in  §  1980.108  (e)  of  Subpart  B  of  this 
part. 

(1)  The  fee  wil  be  paid  to  FmHA  by 
the  lender  and  is  nometumable.  The 
lender  may  pass  m  the  fee  to  the 
borrower. 

(2)  Guarantee  f  m  rates  are  specified  in 
Exhibit  K  of  FmFA  Instruction  440.1 
(available  in  any  FmHA  Office). 


I1M0.22    Chargee  and  tea*  by  I 

(a)  Routine  charges  and  fees. 

(1)  Guarantee  fees  for  Downpayment 
FO  loan  appUcanU.  When  a  guaranteed 
loan  is  made  in  conjunction  with  the 
Downpa^tnent  FO  Loan  program  kt 
beginning  farmers  or  ranchers 
referenced  in  §  1943.14  of  subpart  A  of 
part  1943  of  this  chapter,  the  lender  may 
charge  a  loan  origination  aixi  servicing 
fee  for  an  amount  not  to  exceed  1 
percent  of  the  loan  amoimt  for  the  life 
of  the  loan. 

(2)  All  Other  Program  Guarantees. 
Under  all  programs  except  the 
Downpayment  FO  Loan  program  far 
begiiming  farmers  or  ranchers,  the 
lender  may  ostablish  tlie  charges  and 
fees  for  the  loan,  provided  they  are  the 
same  as  those  charged  other  applicants 
fta  similar  types  of  transactions. 
"Similar  t>'pes  of  transactions"  means 
those  transactions  involving  the  same 
type  of  loan  requested  for  which  a  non- 
guaranteed  loan  appUcant  would  be 
assessed  charges  and  fees. 

43.  Appendix  F  of  Subpart  A  is 
revised  to  read  as  follows: 
HJJNQ  OOOf  a«i»-«7-u 
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USOA-ftnHA 

FonnFmHA19eO-1S 
(R«v  9-93) 


Appnidix  F— GNiditkHial  CommitniMit  (FanMr  Programs) 


CONDITIONAL  COMMITMENT 

(Farmer  Programs) 


FORM  APPROVED 
OMB  NO  0575-0079 


TO  LENDER 


LENDER  MAIUNG  ADDRESS 


CITY.  STATE.  AND  ZIP  CODE 


TYPE  OF  LOAN 

D  FO  □  SW 


D  OL 


D  OLA-OC 


NAME  OF  LOAN  APPLICANT 


FmHA  CASE  NUMBER 


PRINCIPAL  AMOUNT  OF  LOANAJNE  OF  CREDIT 
S 


From  an  cxaminaiion  of  information  supplied  by  the  Lender  on  the  above  proposed  loan/line  of  credit,  the  County  Committee  certification  or 
recommendalion.  if  required,  and  other  relevant  information  deemed  necessary,  it  appears  that  the  transaction  can  be  property  completed. 

Therefore,  the  United  States  of  America  acting  through  the  Farmers  Home  Administration  (FmHA)  hereby  agrees  that  in  accordance  with  appli- 
cable provisions  of  the  FMHA  regulations  published  in  the  Federal  Register  and  related  forms,  it  will  execute  Form  FmHA  449-34.  "Loan  Note 
Guarantee."  or  Form  FmHA  1980-27.  "Contract  of  Guarantee  (Line  of  Credit)",  as  appropriate,  subject  to  the  conditions  and  requirements  spCci- 
Tied  in  said  regulations  and  included  below. 

The  guarantee  fee  payable  by  the  Lender  to  FmHA  will  be  the  amount  as  specified  in  the  regulations  on  the  date  of  this  Conditional  Commitment. 
The  interest  rate  for  the  loan/line  of  credit  is . 


£7r  which  cannot  exceed  the  rate  the  lender  charges  his  average  farm  customer.  If  a 

n  vanable 


variable  rate  is  used,  it  cannot  change  more  often  than ■ 

If  the  interest  rates  will  be  different  on  the  guaranteed  and  nonguaranteed  portions  of  the  loan,  in  accordance  with  Section  1980. 175  of  Subpart  B 
of  Pan  1980.  the  overall  rate  will  be  D  fixed  D  variable.  The  interest  rate  on  the  guaranteed  portion  cannot  exceed  the  nonguaranteed  portion. 

A  Loan  Note  Guarantee  or  Contract  of  Guarantee  will  not  be  issued  until  the  Lender  certifies  to  conditions  in  Form  FmHA  1980-22.  "Lender 
Certification."  that  there  has  been  no  adverse  change<s)  in  the  loan  Applicants  financial  condition,  nor  any  other  adverse  change  in  the  Loan 
Applicant  s  condition  during  the  penod  of  time  from  FmH  As  issuance  of  the  conditional  Commitment.  (Farmer  Programs)  to  issuance  of  the  Loan 
Note  Guarantee  or  contract  of  Guarantee. 

Unless  indicated  in  the  section  "Additional  Conditions  and  Requirements."  the  purposes  for  which  the  loan  funds  will  be  used  are  set  out  on  the 
Farmer  Programs  Application. 

The  Lender  agrees  that,  if  liquidation  of  the  account  becomes  imminent,  the  Under  will  consider  the  Loan  Applicant  for  Interest  Assistance  under 
Exhibit  D  of  7  CFR  Part  1980.  Subpart  B.  and  request  a  determinaiion  of  the  Loan  Applicant's  eligibility  by  FmHA.  The  Lender  may  not  inmate 
foreclosure  action  on  the  loan  until  60  calendar  days  after  a  determination  has  been  made  with  respect  to  the  eligibility  of  the  Loan  Applicant  to 
participate  in  the  Interest  Assistance  Program. 

INTEREST  ASSISTANCE  REQUIREMENTS 

D   N/A  The  subject  guaranteed  loan/line  of  credit  does  not  have  Interest  Assistance. 

D    INTEREST  ASSISTANCE 

The  subject  guaranteed  loan/line  of  crrdii  has  been  approved  for  panicipation  in  the  Interest  Assistance  program.  Interest  Assistance  dunnf  the 

fir«  annual  operating  plan  period  will  be percent  per  annum  of  average  outstanding  principal.  The  Maximum  Rate  of  Interest  A»sis- 

tance  Available  (MRIAA)  under  this  commitment  is percent  per  annum  of  outstanding  principal  balance  Interest  Assistance  is 

available  under  this  commitment  for  a  period  not  to  exceed years.  Availability  of  Interest  Assistance  is  subject  to  the  loan  being 

closed  in  accordance  with  the  conditions  of  this  commitment  and  with  the  conditions  of  this  commitment  and  with  FmHA  regulations.  Interest 
Assistance  availability  is  also  subject  to  the  execution  of  Form  FmHA  1980-64.  "Interest  Assistance  Agreement,"  and  compliance  with  the 
conditions  of  that  agreement,  conditions  include  the  requirement  that  the  rate  of  Interest  Assistance  be  adjusted  annually  based  on  an  analysis  of 
the  booower  $  need  for  Interest  Assistance,  with  which  die  lender  is  required  to  perform  and  obtain  FmHA  concurrence, 


TitnZt^  Clrafm,  t  Offnir  OIK»  /«C  ««.  76.W  Ua5*.«»»™..  D  C  202iO.  and  lo  H>f  Office  o^  Ma^n^mm  o^  8ml„ti.  raptn.wi  Ktdm^X)-  Profrci  (OMB  No  0S7S-0079,. 


ikrdaumreded  I 

m  Drparmtrm  of  Ktrmitnrr  Clrarani  e  OffU  ^     ^      r    u .       ■ 

M  jilumtm  DC  20iOi  nroif  DO  f^OT  SUUflS  this  form  to  etther  of  rttrif  addrruri  For^'ord  K>  fmfIA  nuly 


REQUIREMENTS  FOR  LOANS  SECURED  BY  CHATTELS 

A)    All  collateral  for  the  loan.  i.e..  livestock,  farming  and  other  equipment,  crops,  other  farm  products,  supplies,  inventory,  accounts  and 

?^Ic"nf  •        ^!"r  '"f  S'*""-  '""^'  ^  ^^^'>""'<^*1  fo^  o"  ^  disposuion  or  collateral  control  sheets.  An  assignment  w.Il  be  obtained 

on  all  USDA  crop  and  livestock  program  payments.  All  cdlateral  pertains  to  that  now  ov^ed  and  hereafter  acquired.  A  yearly  accounting 

and  reconciliation  with  the  Security  Agreement  is  required.  i wuming 


B)    The  Undcr-s  financing  statement  must  cover  the  pro:eeds  and  products  of  collateral  and  the  following  statement  must  be  included 
Disposition  ofthe  collateral  is  not  authorized  hereby."  «- "v«ru 


I 


FOR  OPERATING  LOAN(S)  /  LINE  OF  CREDIT  REQUIREMENTS 

For  an  Operating  Loan/Line  of  Credit  loan(s).  prior  to  any  advances  for  the  second  or  third  plan  year.  Non-CeniHed  Lenders  must  submit  a 
copy  of  the  borrower  s  income  and  expenses  for  the  previous  year,  the  projected  cash  flow  for  the  borrower's  operation  for  the  upcomme 
operating  cycle,  >  current  financial  statement  aA/a  balance  sheet,  and  a  certification  that  the  borrower  is  in  compliance  with  the  pro>isions 
of  the  Urie  of  Credit  Agreement  and  the  income  and  expenses  for  the  previous  year  have  been  accounted  for.  All  ofthe  above  items  are  to  be 
submitted  to  the  County  Supervisor  for  written  approval. 

GENERAL  REQUIREMENTS  j 

Under  agre«  that  any  provisions  in  Us  security  instrumeiMs.  including  proroissory  notes,  securitv  agreements,  financing  statements  deeds 
?;^1'  ""fL  ?^  ^^'  '^  ^"^' '"  '"'**""  °'  '^""^  a  loan  to  a  guaranteed  loan  applicant,  which  do  not  comply  with  7  CFR  Parts 

1980-A  and  B;  are  unenforceable  by  the  lender  without  the  witten  concurrence  of  FmHA.  Such  provisions  and  enforcement  are  hereby  waived 
by  the  lender.  j    «u  «i 

The  Lender  agrees  that  FmHA  has  not  nor  will  certify  to  the  validity,  accuracy,  legality,  or  enforceability  of  any  note,  security  agreement 
financmg  statement,  deed  of  tnist  or  other  fonn  which  Under  has  provided  to  FmHA,  the  providing  of  such  fonns  being  for  mfcLational 
purposes  only. 

HIGHLY  ERODIBLE  LAND  AND  WETLAND  CONSERVATION 

A)  This  commitment  is  conditional  upon  loan  proceeds  not  being  us^d  for  a  purpose  that  will  contribute  to  excessive  erosion  of  highly 
erodible  land  or  to  the  conversion  of  wetlands  to  produce  an  agricultural  commodity. 

B)  AH  guaranteed  lenders  will  be  required  to  monitor  compliance  of  these  requiremenu  as  part  of  their  servicing  responsibilities    Durine 
iTri!i^'"^  ^°"'^''"       borrowers  compliance  is  to  be  reviewed  and  analyzed.  If  the  borrower  violates  7  CFR  Pan  1940  Subijart  G 
Exhibit  M  requirements,  the  loan  will  be  in  default.  '  "'""»'*"  *-"• 


wetland. 


Q  D    N/A     The  loan  applicants  farm  properties  do  no;  contain  any  highly  erodible  land,  wetland,  or  convened 

D   The  lender  will,  for  all  applicants  having  highly  erodible  land,  wetland,  or  converted  wetlands  on  their  fann  properties 
inchMJc  the  following  provisions  in  its  loan  instruments:  r    r-       - 

PROMISSORY  NOTES: 

Borrower  recognizes  that  the  loan  described  in  this  note  will  be  in  default  should  any  loan  proceeds  be  used  for  a  purpose  that  will  contribute 
to  excessive  erosion  of  highly  erodible  land  or  to  the  conversion  of  wetland  to  produce  or  to  make  possible  the  production  of  an  agricultural 
commodity,  subject  to  7  CFR  Part  1940.  Subpart  G.ExhibiiM.  «»  oi 

MORTGAGES  OR  DEEDS  OF  TRUST: 

"Bon^wer  further  agrees  that  the  loan(s)  secured  by  this  instrument  will  be  in  default  should  any  loan  proceeds  be  used  for  a  purpose  that  will 
coninbute  to  excessive  erosion  of  highly  erodible  land  or  to  the  conversion  of  weUand  to  produce  or  to  make  possible  the  production  of  an 
agnculmral  commodity,  as  further  explained  in  7  CFR  Part  1940.  Subpart  G.  Exhibit  M." 

SECURTTY  AGREEMENTS: 

-Default  shall  also  exist  if  any  loan  proceeds  are  used  for  a  purpose  that  will  contribute  to  excessive  erosion  of  highly  erodible  land  or  to  the 
conversion  of  wetland  to  produce  or  to  make  possible  the  production  of  an  agricultural  commodity,  as  further  explained  in  7  CFR  Part  1 940 
subpart  O,  Exhibit  M." 
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ADDITIONAL  CONDITIONS  AND  REQUIREMENTS 


I )    Purpose  for  which  guaranteed  loan  funds  will  be  used: 


2)    Security  required  for  the  guaranteed  loan: 


3)    Type  and  frequency  of  financial  reporu  required  by  FmHA  but  not  required  by  the  Lender: 


4)    Other  requiretrcnts:  (Insert  any  additional  conditions  or  requiren»ents  in  this  space  or  on  an  attachment  referred  to  in  this 
space;  otherwise,  insert  "NONE.") 


This  ciMulitionjI  commitment  becomes  null  and  void  unless  the  conditions  are  accepted  by  the  Lender  and  Loan  Applicant  and  will  expire 

(Ml unless  the  time  is  extended  in  writing  by  FmHA.  or  upon  the  Lender's  earlier  notification  to  FmHA 

that  It  docs  not  desire  to  obtain  and  FmHA  guarantee.  Any  negotiations  concerning  these  conditions  must  be  completed  by  that  time.  Once 
this  instrument  is  executed  and  returned  to  FmHA,  no  major  change  of  conditions  or  approved  loan  purpose  as  listed  on  the  Form  FmHA 
IVH»-l."Farmcr  Programs  Application."  will  be  considered. 


UNITED  STATES  OF  AMERICA 
FARMERS  HOME  ADMINISTRATION 


By: 


FmHA: 


(Dale) 


Position  2 


FmHA  1980-15  (Rev.  9-93) 
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ACCEPTANCE  OR  REJECTION  OF  CONDITIONS 


To:  Farmers  Home  Administration  (FmHA) 


I 
The  condition(s)  of  Form  FmHA  1 980- 15  outlined  on  previous  pages; 

1.  n  are  ^ccypiablg  and  the  undersigned  Lender  intends  to  proceed  with  the  loan  transaction  and  to  request  issuance  of  Form  FmHA  449- ?4. 

"Loan  Note  Guarantee."  or  Form  FmHA  1980-27,  -Contract  of  Guarantee  (Line  of  Credit),"  as  applicable,  at  the  appropriate  time 

2.  D  are  aipcepiat)!^.  but  not  for  other  reasons  as  the  undersigned  Lender  does  not  dcire  a  Form  FmHA  449-34.  "Loan  Note  Guarantee," or  Form 

FmHA  1980-27.  "Contract  of  Guarantee  (Line  of  Credit)."  as  applicable.  We  v^ithdraw  our  guaranteed  loan  application, 

3    U  are  npt  acy^ptat^le.  and  for  that  reason  the  undersignec  Lender  does  not  desire  a  Form  FmHA  449-34,  "Loan  Note  Guarantee,"  or  Form 
FmHA  1980-27,  "Contract  of  Guarantee  (Line  of  Credit),"  as  applicable.  If  you  desire  FmHA  to  withdraw  your  guaranteed  loan 
application,  check  the  following  bo»   □   WJTHD  ^AW  APPLICATION.  If  you  do  not  withdraw  the  guaranteed  loan  application,  a 
fonnal  rejection  letter  notifying  you  of  your  appeal  rights  will  be  fonhcoming. 

4.  □  are  noLa£££j2ia^  but  would  be  acceptable  ifthefollowingchanges  were  made: 


Lender  hereby  cenifies  that  it  will  compl>  wnh  the  requiremenis  and  rfgulaiions  of  7  CFR  Pan  1980.  Subparts  A  aini  B  and  Form  FmHA 
1980-38.  "Agreement  For  Panicipaiion  In  Farmer  Programs  Guaranteed  Loan  Programs  of  ihc  L'nned  Stales  Govemmem  " 


If  block  number  "l"above  is  checked: 


t 


(a)  it  is  understood  that  the  following  information  may  now  be  released  upon  request:  Name  and  address  of  applicant,  name  and  address  of 
lender,  amount  of  loan,  and  general  purpose  of  loan. 

(b)  It  is  anticipated  that  Form  FmHA  449-.V1.  •Loan  Note  Guarantee,"  or  Fonm  FmHA  1980-27.  "Contract  of  Guarantee  (Line  of  Credit),"  as 
applicable,  will  be  requested  in  approximately days. 

NOTE  TO  LENDER:  Complete  and  execute  the  Acceptance  or  Rejection  of  Conditions  as  indicated  above  on  the  copy  of  this  form  and  return  it  to 
FmHA. 


(Name  of  Lender) 


By: 


(Date) 


(Sigiuiture  of  Lender ) 


'  Insert  the  period  prescribed  in  the  applicable  FmHA  regulations. 

*  Insert  expiration  date.  (Allow  sufficient  time  for  processing  and  issuance  of  the  forms.) 

'  Return  completed  and  signed  copy  of  this  form  to  FtnHA  office  from  which  it  was  received. 

BiUJNO  COM  M1»-0r-C 
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Subpart  B— f  aniMT  Program  Loans 

44.  Section  1980.106  is  amended  by 
removing  paragraph  designations  (b)(1) 
through  (b)(23):  by  redesignating,  under 
paragraph  (b),  the  definition  of  "Family 
farm."  paragraphs  (i).  (ii).  (ii)  (A).  (B) 
and  (C).  (iii).  (iii)  (A)  and  (B).  (iv).  (iv) 
(A)  and  (B).  and  (v)  as  paragraphs  (1). 
(2).  (2)  (i).  (ii)  and  (iii).  (3).  (3)  (i)  and 
(ii).  (4).  (4)  (i)  and  (ii).  and  (5). 
respectively;  by  redesignating,  under  the 
definition  of  "Positive  cash  flow." 
paragraphs  (i),  (ii),  (iii)  and  (iv)  as 
paragraphs  (1).  (2).  (3)  and  (4). 
respectively;  by  revising  the  definition 
of  "Borrovfer"  and  by  adding, 
alphabetically,  the  definitions  of 
"Beginning  farmer  or  rancher." 
"Cosigner."  "Financially  viable 
operation."  and  "State  Beginning 
Farmer  program."  to  read  as  follows: 

f  1980.106    Abtorevistiona  and  definitions. 


Beginning  farmer  or  rancher  A 
beginning  farmer  or  rancher  is  an 
individual  or  entity  who: 

(1)  Meets  the  loan  eligibility 
requirements  for  OL,  FO  or  SW  loan 
assistance,  as  applicable,  in  accordance 
with  §§  1980.175(b).  1980.180(b)  or 
1980.185(b)  of  this  subpart. 

(2)  Has  not  operated  a  farm  or  ranch, 
or  who  has  operated  a  farm  or  ranch  for 
not  more  than  10  years.  This 
requirement  applies  to  all  members  of 
an  entity. 

(3)  Will  materially  and  substantially 
participate  in  the  operation  of  the  farm 
or  ranch. 

(i)  In  the  case  of  a  loan  made  to  an 
individual,  individually  or  with  the 
immediate  family,  material  and 
substantial  participation  requires  that 
the  individual  provide  substantial  day- 
to-day  labor  and  management  of  the 
farm  or  ranch,  consistent  with  the 
practices  in  the  county  or  State  where 
the  farm  is  located. 

(ii)  In  the  case  of  a  loan  made  to  an 
entity,  all  members  must  materially  and 
substantially  participate  in  the 
operation  of  the  farm  or  ranch.  Material 
and  substantial  participation  requires 
that  the  individaal  provide  some 
amount  of  the  management,  or  labor  and 
management  necessary  for  day-to-day 
activities,  such  that  if  the  individual  did 
not  provide  these  inputs,  operation  of 
the  farm  or  ranch  would  bi^seriously 
impaired. 

(4)  Agrees  to  participate  in  any  loan 
assessment,  borrower  training,  and 
financial  management  programs 
required  by  FmHA  regulations. 

(5)  Does  not  own  real  farm  or  ranch 
property  or  who,  directly  or  through 
interests  in  family  farm  entities  owns 


real  fann  or  ranch  property,  the 
aggregate  ecreege  of  which  does  not 
exceml  15  percent  of  the  average  farm  or 
ranch  acreage  of  the  farms  or  ranches  in 
the  county  where  the  property  is 
located.  If  the  farm  is  located  in  more 
than  one  county,  the  average  farm 
acreage  of  the  county  where  the  loan 
applicant's  residence  is  located  will  be 
used  in  the  calculation.  If  the  loan 
applicant's  residence  is  not  located  on 
the  farm  or  if  the  loan  applicant  is  an 
entity,  the  average  farm  acreage  of  the 
county  where  the  major  portion  of  the 
farm  is  located  will  be  used.  The 
average  county  farm  or  ranch  acreage 
will  be  determined  from  the  most  recent 
Census  of  Agricuhure  develojwd  by  the 
U.S.  Department  of  Commerce,  Bureau 
of  the  Census.  State  Directors  will 
publish  State  supplements  containing 
the  average  farm  or  ranch  acreage  by 
county. 

(6)  Demonstrates  that  the  available 
resources  of  the  loan  applicant  and 
spouse  (if  any)  are  not  sufficient  to 
enable  the  applicant  to  enter  or  continue 
farming  or  ranching  on  a  viable  scale. 

(7)  In  the  case  of  an  entity: 

(i)  All  the  members  are  related  by 
blood  or  marriage. 

(ii)  All  the  stockholders  in  a 
corporation  are  qualified  beginning 
farmers  or  ranchers. 

Borrower.  An  individual  or  entity 
which  has  outstanding  obligations  to  the 
FmHA  under  any  Farmer  Programs 
loan(s),  without  regard  to  whether  the 
loan  has  been  accelerated.  A  borrower 
includes  all  parties  liable  for  the  FmHA 
debt,  including  collection-only 
borrowers,  except  for  debtors  whose 
total  loans  and  accounts  have  been 
voluntarily  or  involuntarily  foreclosed 
or  liquidated,  or  who  have  been 
discharged  of  all  FmHA  debt. 

Cosigner.  A  party  who  joins  in  the 
execution  of  a  promissory  note  to  assure 
its  repayment.  The  cosigner  becomes 
jointly  and  severally  liable  to  comply 
with  the  terms  of  the  note.  The  10  and 
15  year  loan  limits  under  §  1941  17(a)  of 
subpart  A  of  part  1941  and 
§  1980.175(d)(1)  of  this  subpart  do  not 
apply  to  cosigners.  In  the  case  of  an 
entity  loan  applicant,  the  cosigner 
cannot  be  a  member,  partner,  joint 
operator,  or  stockholder  of  the  entity. 

Financially  viable  operation.  A 
financially  viable  operation  is  one 
which,  with  FmHA  assistance,  is 
projected  to  improve  its  financial 
condition  over  a  period  of  time  to  the 
point  that  the  operator  can  obtain 
commercial  credit  without  further 
FmHA  direct  or  guaranteed  assistance. 


Such  an  operation  must  generate 
sufficient  income  to:  Meet  annual 
operating  expenses  and  debt  payments 
as  they  Income  due.  meet  basic  fiamily 
living  expenses  to  the  extent  they  are 
not  met  by  dependable  nonfarm  income, 
provide  for  replacement  of  capital  items, 
and  provides  for  long-term  financial 
growth.  A  borrower  that  will  meet  the 
FmHA  classification  of  "Commercial," 
as  defined  in  FmHA  Instruction  2006- 
W  (available  in  any  FmHA  office),  will 
be  considered  to  Iw  financially  viable. 

State  Beginning  Farmer  program.  Any 
program  that  is  carried  out  by  or  under 
contract  to  a  State  and  designed  to  assist 
persons  in  obtaining  the  financial 
assistance  necessary  to  establish  and/or 
maintain  viable  farming  or  ranching 
operations. 

45.  Section  1980.108  is  amended  by 
removing  paragraph  (a)(2)(ij. 
redesignating  current  paragraphs 
(a)(2)(ii)  through  (a)(2)(iv)  as  paragraph 
(a)(2)(i)  through  (a)(2)(iii),  revising  the 
reference  "§  1980.106(b)(23)"  to  read 
'•§  1980.106(b)"  in  paragraph  (b)(1). 
revising  newly  cedesignated  paragraph 
(a)(2)(i),  and  adding  a  new  paragraph  (e) 
preceding  the  heading  "Administrative" 
to  read  as  follows: 

f  1980.108    General  provisions. 

(a)*   *   • 

(2)«   •   • 

(i)  Guarantees  of  parent,  subsidiary,  or 
affiliated  companies  may  be  required 
Guarantees  will  be  required  in  an 
amount  which  reasonably  assures 
repayment  of  the  loan/line  of  credit  and 
provides  sufficient  seoirity.  If  a  review 
of  all  credit  factors  indicates  the  need 
for  additional  security,  the  lender  and/ 
or  FmHA  may  require  additional 
personal  and  corporate  guarantees.  The 
lender  and/or  FmHA  may  also  require 
that  such  guarantees  be  secured. 

(e)  Beiationship  between  FmHA  and  a 
State  Beginning  Farmer  program.  FmHA 
can  provide  an  eligible  beginning  farmer 
with  a  guarantee  of  the  financing 
provided  by  the  State  program.  State 
Directors  are  delegated  authority  to 
execute  a  Memorandum  of 
Understanding  (MOU)  with  any  State 
expressing  an  interest  in  coordinating 
financial  assistance  to  beginning  farmers 
and  ranchers.  The  MOU  must  be 
executed  within  60  days  of  the  State 
notifying  the  State  Director  in  writing  of 
such  interest,  and  will  be  developed  in 
accordance  with  FmHA  Guide  Letter 
1943-A-l  (available  in  any  FmHA 
office).  Under  the  MOU,  FmHA  will 
agree  to  provide  qualified  beginning 


I 


I 
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farmen  or  ranchers  with  a  guarantee  of 
any  PO  or  OL  financing  provided  by  the 
State  program.  This  egreement  will  be 
subject  to  applicable  law,  loan  approval 
requirements,  and  the  availability  of 
funds.  FmHA  will  not  charge  a  fee  to 
obtain  or  retain  a  guarantee  in 
connection  with  any  joint  funding 
under  the  MOU.  If  any  changes  are 
made  to  the  MOU,  the  Regional  Office 
of  the  General  Counsel  (OGC)  will  be 
consulted  prior  to  signing  the  MOU. 
States  will  send  copies  of  signed  MOUs 
to  the  attention:  Ehrector,  Farmer 
Programs  Loan  Making  Division, 
National  Office. 


46.  Section  1980.109  is  amended  by 
revising  the  word  "cosigners"  to  the 
word  "individuals"  in  paragraph 
(a)(2)(il),  removing  paragraph  (a)(2){iv), 
and  revising  paragraph  (a)(2)(iii)  to  read 
as  follows: 

|t98(l1(»    PromiMory  note*.  Hn«  of  Cfedit 
•grMments,  Mcurity  InatruRMnta,  and 
Wnandng  aUtomeota. 

|8)«  •  • 
(2).  .  . 

(iii)  Corporations  or  cooperatives.  The 
promissory  note{s)  or  Line  of  Credit 
Agreement  will  be  executed  so  as  to 
evidence  hability  of  the  entity  as  well  as 
individual  hability  of  all  roerober(s)  or 
stockholder(s)  in  the  entity. 

11960.114  (Amended] 

47.  Section  1980.114, 
ADMINISTRATIVE  B.  is  amended  by 
revising  "§  1980.106(b)(17)"  to  read 
"S  1980.106(b)." 

48.  Section  1980.115  introductory  text 
is  revised  to  read  as  follows: 

11980.115  County  CommHtM  review. 

The  County  Committee  will  review 
loan  applications  to  determine  whether 
the  loan  applicants  meet  FmHA 
eligibility  requirements  and  meet  the 
definition  of  "beginning  fanner  and 
rancher,"  as  defined  in  §  1980.106  of 
this  subpart.  See  §  1980.1 76{k)  for 
County  Committee  actions  relative  to 
special  OL  assistance  to  beginning 
farmers  or  ranchers.  Applications  do  not 
need  to  be  complete  before  they  are 
reviewed  by  the  County  Committee; 
however,  all  information  relating  to  the 
eligibility  must  be  received.  The  County 
Supervisor  will  promptly  notify  both 
the  lender  and  loan  applicant  in  writing 
within  5  calendar  days  of  the  County 
Committee's  determination. 
•        •        •        •        • 

49.  Section  1980.124  is  amended  by 
revising  paragraph  (aKD  to  read  as 
follows: 


|196ai24    C^naoHdation,  rMchadulIng, 
reemoftlilnQ  md  defecral. 

(a)«  •  • 

(1)  The  bo -rower  meets  the  eligibility 
requirement;  under  §§  1980.1750)). 
1980.176. 1980.180(b),  and  1980.185(b) 
of  this  subpart  for  FO,  SW,  and  OL 
loans/lines  cf  credit,  as  applicable,  and 
the  lender's  ;ecurity  posiUon  would  not 
be  adversely  affected  For  FO.  SW  loans 
and  OL  loan!;/line8  of  credit  refer  to  this 
subpart  for  tiiese  requirements.  For  EM 
loans  refer  tc  subpart  D  of  part  1945  of 
this  chapter  lor  eligibility  and  security 
requirements  For  RL  loans  refer  to  SW 
eUgibility  ani  security  requirements  as 
set  out  in  thiH  subpart. 

50.  Section  1980.147  is  revised  to  read 
as  follows: 

f19eai47    Graduation. 

FmHA  County  Supervisors  will 
encourage  lerders  to  provide 
nonguarantee  d  operating  credit, 
wherever  possible ,  to  existing  OL 
borrowers.  This  effort  will  be  made  a 
part  of  FmHA  contacts  with  lenders. 

51.  Section  1980.175  is  amended  in 
paragraph  (b)(2)(iv)(A)  by  revising  the 
reference  "§  1 380.106  (b)(21)"  to  read 
"§  1980.106  (I),"  redesignating  current 
paragraphs  (d;{l)  througn  (d)(5)  as 
paragraphs  (d^  (2)  through  (dM6),  adding 
new  paragraphs  (dKl)  and  (d)(7),  and 
revising  parag^-apbs  (e)(1)  and  the  first 
sentence  of  paragraph  (e)(2)  to  read  as 
follows: 

11980.175    Opnratlns  lowM. 

(d)*  •  *  ' 

(1)  An  OL  guarantee/line  of  credit  will 
not  be  approved  if: 

(i)  The  loan  opplicant  received 
guaranteed  anc/or  direct  OL  loans  after 
October  28, 1992.  and  the  sum  of  all 
calendar  years  iiat  any  combination  of 
those  loans  were  outstanding  (including 
any  extension  c  f  terms  through 
servicing  or  baricruptcy)  is  more  than 
15.  The  borrow-jr,  however,  could  still 
receive  assistance  in  the  following 
Example:  On  February  1, 1993.  a  loan 
applicant  receives  the  first  of  6 
consecutive  din<i  annual  OL  loans.  In 
year  7,  the  borrcwer  obtains  a  7-year 
guaranteed  OL  loan.  The  borrower 
receives  no  furtlier  FmHA  OL  assistance 
for  5  years.  In  year  12.  the  lender  then 
submits  a  7-year  OL  loan  guarantee 
request.  The  loan  applicant  is  eligible 
since  direct  and/or  guaranteed  loans/ 
lines  of  credit  have  not  been 
outstanding  moD  than  15  calendar 
years.  The  repayment  term  on  any  loan 
may  extend  beyond  the  15-year 
eligibility  Umit.  A  loan  outstanding  in 


any  portion  of  a  year  will  be  counted  as 
1  year. 

(ii)  As  of  October  28, 1992.  the  loan 
applicant  had  one  or  more  direct  OL 
loan(s)  outstanding  during  each  of  the 
last  5  calendar  yeara  (January  1, 1988 — 
October  28, 1992)  and  has  bad  direct 
and/or  guaranteed  OL  loans  made  after 
October  28. 1992.  that  have  been 
outstanding  for  a  s\un  of  more  than  5 
calendar  years  (including  any  extension 
of  terms  through  servicing  or 
bankruptcy)  since  that  date.  The 
borrower,  however,  could  still  receive 
assistance  in  the  following  Example:  A 
loan  applicant  had  two  direct  OL  loans 
outstanding  on  October  28, 1992.  one  of 
which  had  been  outstanding  since 
March  15. 1988  (counted  as  5  years). 
This  loan  applicant  also  received  direct 
and/or  guaranteed  OL  loans  beginning 
on  November  1, 1992  (after  October  28, 
1992).  that  have  been  outstanding  for  all 
or  a  portion  of  each  year  through  1995. 
The  lender  then  applies  for  a  guaranteed 
OL  loan  on  January  1, 1996.  Tliis  loan 
applicant  is  eligible  for  assistance. 
However,  this  is  the  loan  applicant's  last 
year  that  direct  and/or  guaranteed  OL 
assistance  can  be  received.  The 
repayment  term  on  any  loan  may  extend 
beyond  the  5-year  eligibiUty  limit. 
Multiple  loans  outstanding  in  a  given 
year  count  only  as  1  year  of  eligibiUty. 
A  loan  outstanding  in  any  portion  of  a 
year  is  counted  as  a  full  year. 

(iii)  As  of  October  28. 1992,  the  loan 
applicant  had  one  or  more  guaranteed 
OL  loans  outstanding  during  each  of  the 
last  10  calendar  yeara  (January  1, 1983 — 
October  28. 1992)  and  has  had  direct 
and/or  guaranteed  OL  loans  made  after 
October  28. 1992,  that  have  been 
outstanding  for  a  sum  of  more  than  5 
calendar  years  (including  any  extension 
of  terms  through  servicing  or 
bankruptcy)  since  that  date.  The 
borrower,  however,  could  still  receive 
assistance  in  the  following  Example:  A 
borrower  had  two  guaranteed  OL  loans 
outstanding  as  of  October  28. 1992,  and 
one  of  which  bad  been  outstanding  for 
7  of  the  last  10  calendar  years.  This 
borrower  is  eligible  for  15  yean  of 
guaranteed/direct  OL  loan  assistance 
since  guaranteed  OL  loans  had  been 
outstanding  for  less  than  10  calendar 
years  as  of  October  28, 1992.  (Direct  OL 
loans  also  would  be  suspect  to  a  10-year 
hmitation.  See  §  1941.17  of  subpart  A  of 
part  1941  of  this  chapter.)  The 
repayment  term  on  any  loan  may  extend 
beyond  the  5-year  eligibihty  hmit 
Multiple  loans  outstanding  in  a  given 
year  count  only  as  1  year  of  eligibility. 
A  loan  outstanding  in  any  p<Mtion  of  a 
year  is  counted  as  a  full  year. 
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(7)  For  special  beginning  farmer  or 
rancher  OL  loan  assistance  loan 
limitations  see  §  1980.176  of  this 
subpart. 

(1)  The  interest  rate  for  the  entire  loan 
may  be  a  fixed  or  variable  rate  as  agreed 
upon  by  the  borrower  and  the  lender. 
The  guaranteed  portion  of  the  loan  may 
carry  an  interest  rate  lower  than  the  rate 
on  the  nonguaranteed  portion.  Lines  of 
credit  may  also  have  fijcad  or  variable 
rates  but  the  rate  must  be  the  same  on 
the  guaranteed  and  nongturanteed 
portions. 

(2)  The  lender  may  charge  a  rate  on 
bath  the  guaranteed  and  nonguaranteed 
loan  portion,  not  to  exceed  the  rate  the 
lender  charges  its  average  farm 
customer.  •  •  • 

52.  Section  1980.176  is  added  to  read 
as  follows: 

f  1980.176    Special  beginning  farmer  or 
rancher  OL  loan  asaietanoe. 

(a)  Objectives.  The  basic  objective  of 
this  special  OL  loan  program  is  to 
provide  the  loan  applicant,  whose 
primary  occupation  is  or  will  be 
farming,  with  a  reliable  source  of 
FmHA-assisted  operating  credit  for 
annual  operaung  and  capital  expenses 
needed  to  conduct  a  viable  fanning  or 
ranching  operation.  The  goal  is  to  move 
the  borrower  through  varying  types  of 
assistance,  ranging  from  limited 
resource  direct  loans,  regular  interest 
direct  loans,  subsidized  guaranteed 
loans,  and  unsubsidized  guaranteed 
loans,  with  graduation  to  private  credit 
occurrUlg  no  later  than  10  yaars  from 
the  date  of  initial  assistance.  The  lender 
will  provide  borrower  supervision  to  the 
extent  necessary  to  achieve  the 
objectives  of  the  loan  and  to  protect  the 
interests  of  the  Government  in 
accordance  with  Form  FmHA  1980-38. 

(b)  Eligibility  requaements.  Loan 
applicants  must; 

fl)  Meet  the  "beginning  fanner  or 
rancher"  definition  in  §  1980.106(b)  of 
this  subpart. 

(2)  Have  not  operated  a  farm  or  ranch, 
or  have  operated  a  fanr.  or  ranch  for  not 
more  than  5  years.  This  requirement 
applies  to  all  members  of  an  entity. 

[3]  Ehiring  the  5-year  period  prior  to 
applying  for  assistance,  have  sufficient 
education  and  experience  to  indicate 
that  the  loan  applicant  is  able  to 
conduct  a  successful  farming  or 
ranching  operation. 

(4)  Own,  lease,  or  have  a  commitment 
to  lease  the  site  of  the  operation,  that  is 
or  will  be  sufficient  to  carry  out  the 
planned  operation. 

(5)  Present  a  plan  of  operation  in 
accordance  with  pa<-igraph  (e)  of  this 


section  which  projects  feasibility  for 
each  year  of  the  S-jreer  period,  and  a 

financial  projection  reflecting  a 
financially  viable  operation  at  the  ead  of 
the  commitment  period  referenced  in 
paragraph  (fl  of  this  section. 

(ejHave  or  will  have  access  to 
livestock  and  equipment,  sufficient  to 
carry  out  the  planned  operation. 

(cj  Loan  purposes.  Loan  purposes  are 
as  set  forth  in  %  1980.175(c)  of  this 
subpart.  Apphcants  approved  for  loan 
assistance  under  this  section  will 
receive  priority  in  the  purchase  of 
FmHA  inventory  equipment  as  stated  in 
§  1955.122(a)  of  subpart  C  of  part  1955 
of  this  chapter. 

(d)  Loan  limitations.  In  addition  to  the 
loan  limitations  stated  in  S  1980.175(d) 
of  this  subpart,  the  borrower  is  not 
eligible  for  special  beginning  farmer  OL 
loan  assistance  for  a  3-year  period 
beginning  on  the  date  that  a  previous 
commitment  is  terminated  under 
paragraph  (h)  of  this  section. 

(e)  Plan  of  operation  for  special 
beginning  fanner  OL  han  assistance.  In 
addition  to  the  planning  requirements 
set  forth  in  §  1980.113(a)  of  this  subpart. 
and  subject  to  paragraph  (e)(3)  of  this 
section,  the  following  information  must 
be  submitted  to  the  County  Supervisor 
with  the  application  for  County 
Committee  review: 

(1)  A  plan  of  farming  operation  for 
each  of  the  first  5  years  for  which 
special  beginning  farmer  OL  loan 
assistance  is  requested,  providing  the 
following  details: 

(i)  How  the  operation  is  to  be 
conducted. 

(ii)  The  types  and  quantities  of 
commodities  to  be  produced. 

(iii)  The  production  methods  to  be 
employed  by  the  operator. 

(iv)  The  conservation  measiires  to  be 
utilized  in  the  operation. 

(v)  The  livestock  and  equipment 
needed  to  conduct  the  fanning 
operation  (including  expected 
replac8m«nls  and  additions),  and 
whether  the  loan  applicant  owns,  leases, 
or  has  access  to  the  item(s),  or  plans  to 
purcliase  or  lease  the  needed  item(s). 

(vi)  The  expected  income  and 
expenses  of  tne  operation. 

(vii)  The  expected  credit  needs, 
including  the  types,  amounts,  and 
sources. 

(viii)  TTie  site  or  sites  where  the 
farming  operation  is.  or  will  be.  located. 

(2)  A  plan  projecting  the  financial 
status  of  the  farming  operation  after 
special  beginning  farmer  OL  loan 
assistance  (direct/guaranteed  OL  loen) 
has  been  provided  for  the  period 
necessary,  not  to  exceed  10  years.  The 
projected  plan  must  indicate  the 
operation  will  be  financially  viable 


without  further  FmHA  assistance  within 
10  years.  This  plan  will  detail  the 
specific  goals  addressed  by  the  loan 
applicant  In  order  to  graduate  to  other 
credit  in  an  expeditious  manner.  Failure 
to  meet  these  goals  may  resuh  in 
termination  of  the  commitment  under 
paragraph  (h)  of  this  section. 

(3)  The  lender  and  loen  applicant 
have  the  option  of  developing  and 
submitting  only  a  first  year  plan  to  the 
County  Supervisor  covering  items  listed 
under  paragraph  (e)(1)  of  this  section. 
The  County  Supervisor  then  will 
develop  a  S-year  plan  and  financial 
projection,  based  upon  FmJiA's 
automated  Farm  and  Home  Plan  system 
described  in  §  1910.4  (b)  of  subpart  A  of 
part  1910  of  this  chaptw.  The  County 
Supervisor  will  notify  the  lender  and 
loan  applicant  of  this  option. 

(0  Commitment  period.  In  making  OL 
loans  under  this  section,  the  County 
Supervisor  will  make  a  commitment  to 
the  borrower  to  provide  FmHA-assisted 
direct  and/ or  guaranteed  operating 
credit  for  a  period  not  to  exceed  10 
years,  subject  to  loan  limitations  stated 
in  paragraph  (d)  of  this  section.-FmHA 
Form  Letter  1941-A-2,  "Conditional 
Commitment  to  Provide  Special 
Operating  Loan  Assistance  to  Beginning 
Farmers  or  Ranchers."  will  be  used  for 
this  purpose,  and  provided  to  the  loan 
applicant  when  the  loan  is  approved. 
The  length  of  the  commitment  period 
will  be  determined  by  an  automated 
analysis  of  projected  financial  and 
income  data  reflecting  a  financially 
viable  operation  as  defined  in 
S  1980.106  (b)  of  this  subnart  The 
following  conditions  apply: 

(1)  The  loan  applicant  will  not  be 
eligible  for  special  guaranteed  beginning 
farmer  OL  loan  assistance  after  10  years 
from  the  d^e  of  the  first  special  direct 
or  guaranteed  OL  loan. 

U)  After  the  first  year,  subsequent 
loans  under  this  section  are  contingent 
on  the  revision  of  the  projected  plan  of 
operation  required  in  paragraph  (e)(1)  of 
this  section.  The  plan  will  be  for  the  5- 
year  period  beginning  with  the 
particular  year  for  whi<:h  assistance  is 
requested  or.  if  shorter,  the  period 
beginning  with  the  particular  year  for 
which  assistance  is  requested  and 
ending  with  the  year  the  plan  projects 
a  financially  viable  operation.  A  revised 
plan  will  be  developed  each  year.  This 
must  be  based  on  an  analysis  of  the 
prior  year's  operation.  TTie  plan  must  bt» 
revised  at  least  60  days  before  the 
assistance  will  be  needed  for  that 
particular  year.  The  type  of  assistance 
provided  each  year  (guaranteed  OL, 
guaranteed  OL-Interest  Assistance, 
direct  OL,  direct  or  OL-Umitod 
Resource)  will  depend  upon  the 
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financial  progress  made  by  the  loan 

applicant  in  accordance  with  FmHA 
regulations  setting  forth  the  eligibiUty 
requirements  for  each  of  the  liMed  types 
of  assistance. 

(3)  Borrowers  under  this  section  must 
demonstrate  progress  toward  the 
specified  goals  with  the  objective  of 
eliminating  the  need  for  FmHA  credit 
after  not  more  than  10  years.  A  borrower 
will  be  considered  to  have  met  the  goals 
if  FmHA  it0yn>ents  are  made  on  a  timely 
basis,  agreements  with  FmHA  are  kept, 
and  financial  progress  is  made  such  that 
the  operation  continues  to  be  financially 
viable. 

(g)  Extension  of  commitment  period. 
If  a  commitment  has  been  issued  for  less 
than  10  years,  the  commitment  period 
may  be  extended  subject  to  the  10-year 
limit  providing: 

(1)  The  annual  plan  is  revised  in 
accordance  with  paragraph  (f)(2)  of  this 
section. 

(2)  The  failure  to  achieve  the  goals 
within  the  commitment  period  was  due 
to  circumstances  beyond  the  control  of 
the  borrower.  Acceptable  circumstances 
for  not  achieving  the  goals  include,  but 
are  not  limited  to: 

(i)  The  reduction  in  essential  income 
from  a  nonfarm  job  due  to 
unemployment  or  underemployment  of 
the  borrower-opwator  or  spouse  caused 
by  circumstances  beyond  ue  borrower's 
control. 

(ii)  Illness,  injury,  or  death  of  an 
individual  borrower,  stockholder, 
member  or  partner  who  operates  the 
farm. 

(iii)  Natural  disasters,  an  outbreak  of 
uncontrollable  disease,  and/or 
imcontrollable  insect  damage  which 
caused  severe  loss  of  agricultural 
production  that  reduced  the  repayment 
ability  of  the  borrower  so  that  scheduled 
payments  cannot  be  made. 

(iv)  Economic  bctors  that  are 
widupread  and  not  limited  to  an 
individual  case,  such  as  high  interest 
rates  or  low  market  prices  for 
agricultural  commodities  as  compaied 
to  production  costs,  that  reduce  tne 
repayment  ability  of  the  borrower  so 
that  scheduled  payments  cannot  be 
made,  and; 

(3)  The  failure  to  achieve  such  goals 
has  not  materially  reduced  the 
likelihood  (^the  forming  operation 
becoming  financially  viable. 

(h)  Temunation  of  commitment 
period. 

(1)  The  commitment  will  be  revoked 
ii  the  County  Committee  fails  to 
recertify  the  applicant  as  eligible  for  the 
regular  direct  and/or  guaranteed  OL 
loan  programs  imder  paragraph  (kK2)  of 
this  section. 


(2)  The  commitmant  tor  FmHA- 
assisted  operating  c^dit  also  shall  be 
revoked  if  the  appU  ::ant  fails,  for  2 
consecutive  years,  1 3  meet  the  goals 
specified  in  the  plaii,  imless  btrth  of  the 
following  are  met: 

(i)  The  failure  has  not  materially 
reduced  the  UkelilKod  of  the  operation 
becoming  financially  viable.  (Ajq 
updated  projection  of  the  financial 
status  of  the  operation  still  reflects 
financial  viability  at  the  end  of  the 
commitment  period ) 

(ii)  The  failure  to  meet  the  goals  of  the 
5-year  plan  was  due  to  circumstances 
beyond  the  control  of  the  borrower  as 
described  in  paragraph  (gK2)  of  this 
section. 

(3)  Upon  revocaticn  of  the 
commitment,  the  borrower  will  be  given 
appeal  rights  in  accordance  with 
subpart  B  of  part  19C0  of  this  chapter. 

(i)  Relationship  between  FmHA  loans, 
direct  and  guaranteed.  The  provisions 
of  §  1980.108  (d)  of  tiis  subpart  apply 
as  stated.  With  respe::t  to  loan  objectives 
as  stated  in  paragrap  i  (a)  of  this  section, 
and  in  accordance  w  th  paragraph  (f)(2) 
of  this  section,  whetlier  the  borrower 
receives  a  direct  or  guaranteed  OL  loan 
during  the  commitmiint  period,  will 
depend  on  the  borrow <rer'8  financial 
condition,  the  projeced  5-year  plan  of 
operation,  and  availaoility  of  guaranteed 
credit. 

(j)  Completion  oftte  lO-year 
commitment  period. '.  f  the  borrower  is 
unable  to  graduate  to  other  credit 
without  FmfiA's  assistance,  FmHA  may 
provide  direct  or  guaianteed  loan 
assistance  subject  t:o  tae  lifetime  loan 
limitations  set  forth  in  §  1941.17  of 
subpart  A  of  part  194:  of  this  chapter, 
and  §  1980.175(d)  of  tais  subpart  and  all 
other  loan  making  regulations  of  this 
chapter. 

(k)  County  Committee  certification.  A 
special  beginning  fanner  or  rancher  OL 
application  will  not  bn  presented  to  the 
County  Committee  un  il  such  time  as  a 
complete  5-year  plan  of  operation  and  a 
projection  of  the  finandaf  status  of  the 
operation,  as  set  forth  n  paragraph  (e) 
of  this  section,  is  subnitted  to  FmHA 
for  review.  In  addition  to  the 
requirements  of  §  1980.115  of  this 
subpart,  the  following  ::onditions  apply: 

(1)  For  initial  specia  beginning 
farmer  OL  loan  applicants,  the  County 
Committee  will  certify  to  the  loan 
applicant  meeting  all  tiie  eligibility 
requirements  as  stated  in  paragraph  (b) 
of  this  section.  Thi.<  certification  is 
effective  throughout  th)  commitment 
period. 

(2)  For  subsequent  loui  requests 
during  the  commitment  period,  the 
County  Conunittee  will  certify  as  to  the 
loan  applicant  meeting  the  eligibility 


requiremeDts  for  the  regular  direct  and/ 
or  guaranteed  OL  loan  programs,  when 
the  5-year  eligibility  expires  on  the 
current  Form  FmHA  440-2,  "County 
Committee  Certification  or 
Recommendation,"  unless  the  County 
Supervisor  has  detwmmed  that  the  loan 
applicant's  situation  has  changed  such 
that  the  eligibility  determination  would 
potentially  be  affected.  If  recertification 
is  rejected,  no  subsequent  loan/ 
guarantee  will  be  made  under  the 
commitment,  and  the  commitment  will 
be  revoked  in  accordance  with 
paragraph  (h)  of  this  section. 

(1)  Loan  approval  or  disapproval,  in 
addition  to  the  requirements  of 
§§  1980.114  and  1980  115  of  this 
subpart,  it  must  be  determined  that: 

(1)  Initial  loans,  (i)  Farm  income  is 
sufficient  to  cover  farm  expenses  and 
debt  service  as  nonfarm  income  cannot 
be  relied  on  to  cover  farm  expenses  or 
debt  service. 

(ii)  At  the  end  of  the  commitment 
period  the  operation  wdil  be  financially 
viable  without  further  assistance  from 
FmHA,  and  the  identified  goals  are 
reasonable  and  practicable. 

(2)  Subsequent  loans.  Subsequent 
loans  will  be  approved  or  disapproved 
in  accordance  with  FmHA  Form  Letter 
1941-A-2  and  paragraph  (f)  of  this 
section. 

53.  Section  1960.180  is  amended  by 
adding  paragraphs  (cKl)(iv).  (dM4),  and 
(d)(5)  to  read  as  follows: 


fi9eai80 


(c)  •  •  • 

(D*  •  • 

(iv)  Provide  a  guarantee  in 
conjunction  with  the  Beginning  Farmer 
Downpayment  FO  Loon  Program 
referenced  in  §  1943.14  of  subpart  A  of 
part  1943  of  this  chapter. 

(d)-  •  • 

(4)  The  loan  applicant  has  received 
special  beginning  farmer  OL  loan 
assistance  and  has  been  farming  or 
ranching  for  less  than  5  years,  including 
the  period  of  time  special  OL  loan 
assistance  was  first  received. 

(5)  The  loan  applicant  has  received 
special  beginning  farmer  or  rancher  OL 
assistance  and  has  not  conducted  the 
operation  in  accordance  with  the  plan 
required  under  paragraph  (e)  of  this 
section. 


i198ai85    [Amended] 

54.  Section  1980.185  is  amended  by 
revising  the  reference 
"§  1980.106(b)(21)"  to  read 
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"S  1980.106(b)"  in  paragraphs  (b)(l)(i) 
and  (b)(2)(iii). 

Exhibit  A.  Subpart  B    [Amanded] 

55.  Exhibit  A.  Attachment  1,  to 
iubpart  B  is  amended  in  paragraph 
VII.C.9.  by  revising  the  reference 
"%  1980.106(b)(4)"  to  read 
"1980.106(b)." 

Exhibit  E,  Subpart  B    (Amandedl 

56.  Exhibit  E  of  subpart  B  is  amended 
by  revising  the  reference 

"S  1980.106(b)(7)"  to  read 

"S  1980.106(b)"  in  paragraph  III.B.(2): 

by  revising  the  reference 

"S  1980.106(b)(17)"  to  read 

"§  1980.106(b)"  in  paragraph  m.E.;  by 

revising  the  reference  "§  1980.106(b)(6)" 

to  read  "§  1980.106(b)"  in  the  third 

sentence  of  paragraph  IV.B.;  and  by 

revising  the  reference 

"§1980.106(b)(17)(iii)"toread  . 

"%  1980.106(b)"  in  paragraph  m.E.  and 

the  last  sentence  of  paragraph  IV.A. 

Subpart  E— Buainaas  and  Induatrtal 
Loan  Program 

57.  Section  1980.498  is  amended  by 
revising  the  reference 

"§  1980.113(d)(7)(ii)"  to  read 
"%  1980.113"  in  paragraph  (1)(4);  by 
revising  the  reference  "§  1980.106(b)(8)" 
to  read  "§  1980.106(b)"  in  paragraph 
(m)(5)(iii)  and  by  revising  paragraph 
(m)(3)(i)  to  read  as  follows: 

11980.496    BuslnaM  and  Industry  diaastw 


(m)*  •  • 

(3)-  •  • 

(i)  The  abbreviations  and  definitions 
found  in  $  1980.106  of  subpart  B  of  part 
1980  of  this  chapter  will  apply  to  loans 
made  under  this  section  except  for 
"family  farm,"  "related  by  blood  or 
marriage."  and  "subsequent  loans." 

Dated:  August  23. 1993. 
Bobl.Naah. 

Under  Secretary  for  Small  Community  and 
Rural  Development. 

IFR  Doc  93-22375  Filed  9-14-93;  8:45  am] 
SILUNO  OOOC  Mie-OT-U 


DEPARTMENT  OF  AGRICULTURE 
Farmart  Horn*  Admlniatration 
7  CFR  Part  1944 
RIM0675-AB36 

Sactlon  502  Rural  Houaing  Loan 
Pollclaa,  Procaduraa  and 
Autttorlzationa 

AOENCV:  Fannen  Home  Administration. 

USDA. 

ACTION;  Final  rule. 

SUMMARY:  The  Farmere  Home 
Administration  (FmHA)  amends  its 
regulations  to  clan^  that  the  appraisal 
fee  is  to  be  included  in  the  loan  as  an 
authorized  loan  purpose  and  to 
authorize  a  rural  housing  loan  to  exceed 
the  market  value  of  the  security  by  the 
appraisal  fee.  The  effect  is  to  provide 
timely  processing  of  home  ownerehip 
loans  for  low-  and  very  low-income 
families. 

EFFECTIVE  DATE:  October  15, 1993. 
FOR  FURTHER  MFORMATKW  CONTACT: 
Betsy  McOaniel,  Senior  Loan  Specialist, 
Fannen  Home  Administration,  USDA, 
room  5334-S,  South  Agriculture 
Building,  14th  and  Independence 
Avenue.  SW..  Washington.  DC  20250. 
Telephone  (202)  690-4209. 

SUPPLEMENTARY  INFORMATION: 

Classification 

This  action  has  been  reviewed  under 
USDA  procedures  established  in 
Departmental  Regulation  1512-1  which 
implements  Executive  Order  12291,  and 
has  been  determined  to  be  nonmajor 
because  there  is  no  substantial  change 
from  practices  under  existing  rules  that 
would  have  an  annual  effect  on  the 
economy  of  $100  million  or  more.  There 
is  no  major  increase  in  cost  or  prices  for 
consumera,  individual  industries. 
Federal,  State,  or  local  government 
agencies;  or  geographical  regions. 
Furthermore,  there  are  no  significant 
adverse  effects  on  competition, 
employment,  productivity,  innovation, 
or  in  the  ability  of  United  States-based 
enterprises  to  compete  with  foreign- 
based  enterprises  in  domestic  or  export 
markets. 

Background 

This  regulation  was  pubUshed  on 
December  30, 1992  as  a  proposed  rule 
and  a  final  rule  effective  through 
September  30, 1993.  This  final  rule  is 
being  published  to  respond  to 
comments  from  the  puolic  on  the 
proposed  rule.  No  changes  are  being 
maae  to  the  regulation  as  it  appeared  in 
final  form  on  December  30. 1992, 


therefore,  the  refiarence  to  the  September 
30. 1993  date  in  the  regulation  is 
correct 

Prudent  lending  practices  dictate  that 
apprsisen  should  produce  an  objective 
opinion  about  the  market  value  of  a 
property.  This  objectivity  may  be 
compromised  if  the  appraiser  is 
involved  in  deciding  to  extend  credit 
that  is  secured  by  such  property.  Under 
Title  XI  of  the  Financial  Institutions 
Reform.  Recovery,  and  Enforcement  Act 
of  1989.  it  is  intended  that  appraisals 
conform  to  the  Uniform  Standards  of 
Profisssional  Appraisal  Practice  (USPAP) 
as  promulgated  by  the  Appraisal 
Standards  Board  of  the  Appraisal 
Foundation.  These  appraisal  standards 
were  mandatory  as  of  January  1. 1993. 
The  Executive  Office  of  the  President. 
Office  of  Management  and  Budget 
(OMB),  directed  credit  Agencies  through 
0MB  Circular  A-129  to  comply  with 
USPAP.  Under  the  Conduct  Section  of 
the  Ethics  Provision  of  USPAP,  the 
appraiser  must  perform  appraisal 
assignments  with  objectivity, 
independence,  and  without 
accommodation  of  pereonal  interests. 

In  order  for  FmHA  to  institute  an 
appraisal  process  that  institutes  prudent 
lending  practices  and  complies  with  the 
conduct  provisions  of  USPAP,  it  must 
separate  the  duties  of  the  appraiser  and 
loan  approval  official.  FmHA  has 
instituted  an  appraisal  process  that  does 
this  and  it  is  in  the  public  interest  that 
this  process  continues  to  ensure  that  the 
security  value  of  a  property  is 
determined  independently  from  a 
determination  of  the  applicant's 
eligibiUty  to  purchase  the  property.  To 
ensure  the  separation  of  loan  approval 
and  appraisal  functions  FmHA 
established  a  policy  of  hiring  private 
appraisere.  However,  because  of  a 
reduction  in  the  funds  available  for 
expenses  such  as  the  hiring  of  private 
appraisere.  FmHA  can  no  longer 
continue  to  pay  for  private  appraisera 
for  housing  applicants  without  affecting 
its  ability  to  deliver  services  to  its 
borrowera  and  grantees.  Bv  instituting  a 
fee  for  appraisal  services  that  is 
included  in  the  loan  amount.  FmHA  has 
the  resources  to  continue  its  appraisal 
process  in  compliance  Mrith  the  conduct 
provision  of  USPAP  and  have  funds  for 
other  expenses  which  cannot  be 
recovered  for  applicants,  borrowera.  or 
grantees.  To  minimize  the  impact  of  the 
appraisal  fee  on  borrowera.  the  Agency 
is  authorizing  the  loan  to  exceed  the 
security  value  of  the  property  purchased 
by  the  amount  of  the  appraisal  fee. 

Section  510  of  the  Housing  Act  of 
1949  requires  that  fee  appraisera  be  used 
in  any  county  or  district  office  where 
loan  applications  can  not  be 
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expeditiously  processed  and  to  include 
the  cost  of  the  appraisal  services  in  the 
loan  or  grant  By  including  the  fee  in  the 
loan,  when  necessary,  and  amortizing 
the  loan  over  33  to  38  years,  the 
borrovrar's  fMyment  for  this  cost  is 
minimal  and  repayment  ability  is  iK>t 
affected. 

Discnssion  of  Comments 

A  proposed  rule  was  published  in  the 
Federal  Register  (57  FR  62243)  on 
December  30, 1992,  and  invited 
comments  for  60  days  ending  March  1, 
1993.  Three  comments  were  received. 
All  comments  were  considered.  Two 
comments  were  received  from  groups 
who  work  with  FmHA  applicants  on  a 
regular  basis,  or  by  employees  of  these 
groups.  One  respondent  was  an  FmHA 
employee  writing  on  behalf  of  the  Rural 
Housing  Committee  of  the  National 
Association  of  County  Supervisors. 

One  respondent  was  concerned  that 
FmHA  was  not  exercising  prudent 
underwriting  practices  by  fending  over 
the  appraised  value.  It  is  within  the 
Secretary's  discretion  to  loan  over  the 
appraised  value  for  authorized  {mrposes 
when  necessary  for  low-income  people 
to  remain  eligible  for  the  program.  We 
have  determined  this  is  an  equitable 
method  of  obtaining  appraisal  fees  from 
families  who  would  not  be  able  to  pay 
for  an  appraisal  with  their  own  funds  at 
loan  closing. 

All  three  respondents  were  concerned 
about  contracting  for  appraisals,  in- 
house  appraisals  and  the  collection  of 
fees  from  borrowers.  One  respondent 
commented  the  fee  should  be  spUt 
between  FmHA  and  the  borrowers  or 
another  payment  rate  established  for 
very  low-income  borrowers.  Another 
comment  stated  FmHA  should  do  as 
many  in-house  appraisals  as  possible 
and  only  use  contract  appraising  as  a 
supplement.  Another  comment  stated 
F.mHA  should  seek  adequate  funding  for 
contracting  rather  than  relying  on 
borrowers  to  pay  for  appraisals.  FmHA 
will  continue  to  do  as  many  in-house 
appraisals  as  possible  and  only  use 
contract  appraisers  as  a  supplemenL  A 
decision  was  made  to  charge  an  across 
the  board  fee  to  all  borrowers  regardless 
of  their  income.  Any  other  approach 
would  be  subjective  and  possibly 
perceived  as  unfair.  Additionally,  the 
fee  we  are  charging  is  not  directly 
related  to  the  cost  of  the  appraisal.  The 
fee  is  based  on  a  nimiber  of  factors 
which  contribute  to  keeping  the  cost  to 
the  borrower  as  low  as  possible.  In 
arriving  at  the  appraisal  fee  charged  to 
a  borrower,  we  considered  the  varying 
costs  of  appraisals  nationwide,  the 
advantage  of  one  appraiser  rh«Tging  a 
negotiated  flat  fee  k»  appraisals  in  a 


subdivision  and  the  ur«  of  FmHA 
appraisers.  We  determined  this  as  a 
reliable  and  fair  method  to  establish  the 
amount  charged  for  an  appraisal.  This 
fee  will  be  adjusted  as  better  cost  data 
and  fee  collection  information  are 
known.  j 

Another  respondent  recommended  to 
be  consistent  we  should  charge 
appraisal  fees  to  borro'irers  for  credit 
sales.  FmHA  plans  to  edopt  this  to 
provide  consistency  to  all  borrowers. 

Environmental  Impact  Statement 

This  dociunent  has  been  reviewed  in 
accordance  with  7  CFF.  part  1940, 
subpart  G.  "Environmental  Program."  It 
is  the  determination  of  FmHA  ^t  this 
proposed  action  does  rot  constitute  a 
major  Federal  Actim  significantly 
affecting  the  quality  of  the  human 
environment,  and  in  ac  cordance  with 
the  National  Environmental  Policy  Act 
of  1969,  Public  Law  91-190,  an 
Environmental  Impact  Statement  is  not 
required. 

Civil  Justice  Reform 

This  document  has  been  reviewed  in 
accordance  with  Executive  Order  (EO) 
12778.  It  is  the  determination  of  FmHA 
that  this  action  does  net  unduly  burd«) 
the  Federal  Court  Systems  in  that  it 
meets  all  applicable  st£ndards  provided 
in  section  2  of  the  EO. 

Programs  Aflfected        ' 

This  program  is  liste<j  in  the  catalog 
of  Federal  Domestic  Assistance  under 
10.410,  Low-Income  Housing  Loans. 

Intergovernmental  Consultation 

For  the  reason  set  forth  In  the  final 
rule  and  related  Notice  to  7  CFR  part 
3015,  subpart  V,  48  FR  29115,  June  24, 
1983,  this  program/activity  is  excluded 
from  the  scope  of  !?jcecutive  Order 
12372  which  reqiiires  intergovernmental 
consultation  with  State  and  local 
officials. 

List  of  Subiects  in  7  CFR  Pari  1944 

Home  improvement.  Loan  programs- 
Housing  and  community  development, 
Low  and  moderate  income  housing- 
Rental,  Mobile  homes.  Mortgages.  Rural 
housing.  Subsidies. 

Th«efore,  chapter  X^^^.  tide  7.  Code 
of  Federal  Regulations  is  amended  as 
follo%vs: 

PART  1944— HOUSING 

1.  The  authority  citation  for  part  1944 
continues  to  read  as  follows: 

Aotkerily:  7  liS.C  1989.  42  U.S.C  Um-. 
5  U.S.C  301;  7  CFR  2.23  ai-d  7  CFR  2-7a 


Subpart  A    Sactlon  502  Rural  Houaing 
Loan  PoNdaa,  Procaduraa.  artd 
AuthorUationa 

2.  Section  1944.3  is  amended  by 
revising  paragraph  (b)(9)  and  (b)(14)  to 
read  as  follows: 

11944.3    Loan  purpoaaa. 

(b)*  •  • 

(9)  Pay  incidental  expenses  such  as 
fees  for  tax  mcmitoring  service,  legal, 
title  clearance,  loan  closing, 
architectural,  appraisal,  surveying, 
environmental,  and  other  technical 
services  and  incidental  expenses 
authorized  in  Exhibit  F  of  this  subpart. 

(14)  Provide  living  area  for  all 
members  of  the  applicant's  household 
including  "extended  family,"  as 
provided  in  §1944. 16(b). 

3.  Section  1944.17  is  amended  by 
revising  the  introductory  text  of 
paragraph  (a)  to  read  as  follows: 


11944.17    Itaxlmuniioani 

(a)  An  RH  loan  to  buy  or  build  a 
dweUing  may  be  made  up  to  the  niarket 
value  of  the  security  plus  an  appraisal 
fee  less  the  unpaid  principal  balanca 
and  past-due  interest  of  any  other  liens 
against  the  security  property  for 

Dated:  August  10, 1993. 
Bob  Nash. 

Under  Secretary,  Smttil  Comamaity  and  ftunJ 
Development 

IFR  Doc  9^22495  Filed  9-14-93;  9:45  kbI 
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DEPARTMENT  OF  TRANSPORTATION 
Faderal  Aviation  Admlniatration 

14  CFR  Part  71 

[Airspaca  Doclwt  No.  90-^WA-101 

EatabilahmanI  of  Jat  Routa  J-569;  UT 

AGENCY:  Federal  Aviation 
Administration  (FAA).  DOT. 
ACTION:  Final  rule. 

summary:  This  action  establishes  Jet 
Route  J-569  between  Great  Falls,  MT, 
and  Cransbrook,  B.C.,  Canada.  This 
action  stems  from  a  request  from 
Transport  Canada  and  coincides  with 
changes  in  the  Canadian  airspace 
structure.  This  action  will  improve 
traffic  flow  during  transborder 
operations  and  will  support  the 
(Radian  request. 

EFFECTIVE  DATE:  0901  UTC,  November 
11. 1993. 
FOR  FURTNER  MFORMATKM  CONTACT: 


Norman  W.  Thomas,  Airspace  and 
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Obstruction  Evaluation  Branch  (ATP- 
240),  Airspace-Rules  and  Aeronautical 
Information  Division.  Air  Traffic  Rules 
and  Procedures  Service,  Federal 
Aviation  Administration,  800 
Independence  Avenue,  SW., 
Washington,  DC  20591;  telephone:  (202) 
267-9230. 
SUPflfMENTARY  INFORMATION: 

History 

On  August  31, 1990,  the  FAA 

proposed  to  amend  part  71  of  the 

Federal  Aviation  Regulations  (14  CFR 
part  71)  to  establish  Jet  Route  J-569  in 
the  vicinity  of  Great  Falls,  MT  (55  FR 
35650). 

Interested  parties  were  invited  to 
participate  in  this  rulemakiiig 
proceeding  by  submitting  written 
comments  on  the  proposal  to  the  FAA. 
No  comments  objecting  to  the  proposal 
were  received.  Except  for  editorial 
changes,  this  amendment  is  the  same  as 
that  proposed  in  the  notice.  Jet  routes 
are  published  in  Paragraph  2004  of  FAA 
Order  7400.9A  dated  June  17, 1993,  and 
effective  September  16, 1993,  which  is 
incorporated  by  reference  in  14  CFR 
71.1  (58  FR  36298;  July  6,  1993).  The  jet 
route  listed  in  this  doomient  will  be 
published  subsequently  in  the  Order. 

The  Rule 

This  amendment  to  part  71  of  the 
Federal  Aviation  Regulations  establishes 
Jet  Route  J-569  between  Great  Falls, 
MT,  and  Cranbrook.  B.C.,  Canada.  This 
action  is  at  the  request  of  Transport 
Canada  to  support  airway  changes  in  the 
Canadian  airspace  structure.  This  action 
will  improve  traffic  flow  during 
transborder  operations. 

The  FAA  has  determined  that  this 
regulation  only  involves  an  established 
Ixxiy  of  technical  regulations  for  which 
frequent  and  routine  amendments  are 
necessary  to  keep  them  operationally 
current.  It.  therefore — (1)  is  not  a  "major 
rule"  under  Executive  Order  12291;  (2) 
is  not  a  "significant  nile"  under  DOT 
Regulatory  Policies  and  Procedures  (44 
FR  11034;  February  26, 1979);  and  (3) 
does  not  warrant  preparation  of  a 
regulatory  evaluation  as  the  anticipated 
impact  is  so  minimal.  Since  this  is  a 
routine  matter  that  only  affect  air  traffic 
procedures  and  air  navigation,  it  is 
certified  that  this  rule  will  not  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities 
under  the  criteria  of  the  Regulatory 
Flexibility  Act. 

List  of  Subjects  in  14  CFR  Part  71 

Airspace,  Incorporation  by  reference. 
Navigation  (air). 


Adi^tion  of  the  Amendment 

In  consideration  of  the  foregoing,  the 
Federal  Aviation  Administration 
amends  14  CFR  part  71  as  follows: 

PART  71HAMENDED] 

1.  The  authority  citation  for  part  71 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  app.  1348(a),  1354(a), 
1510;  BO.  10854,  24  FR  9565,  3  CFR.  1959- 
1963  Comp..  p.  389;  49  U.S.C.  106(g);  14  CFR 
11.69. 

171.1    [AnMOded] 

2.  The  incorporation  by  reference  in 
14  CFR  71.1  of  the  Federal  Aviation 
Administration  Order  7400.9A, 
Airspace  Designations  and  Reporting 
Points,  dated  Jxine  17, 1993,  and 
effective  September  16, 1993.  is 
amended  as  follows: 

Paragraph  2004  Jet  Boutes 


I-see  (New] 

From  Great  Palls,  MT:  to  Cranbrook,  BC. 
Canada.  The  portion  within  Canada  is 
excluded. 


Issued  in  Washington,  DC,  on  September  8. 
1993. 

Willis  C  Nelson. 

Acting  Manager,  Airspace-Rules  and 
Aeronautical  Information  Division. 
(FR  Doc.  93-22548  Filed  9-14-93;  8:45  am) 
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DEPARTMENT  OF  COMMERCE 

BuTMU  of  Export  Administration 

15  CFR  Part  799 
[DockM  No.  930627-3227] 

Removal  of  National  Sacurtty-Based 
Validated  Ucanaa  Raquiremanta  for 
Exporta  to  Controliad  Dastinationa  of 
Certain  Voica  Band  Modama  With  a 
"Data  Signalling  Rata"  Not  Excaading 
19.200  Bit«  per  Second 

AGENCY:  Bureau  of  Export 

Administration,  Commerce. 

ACTION;  Final  rule. 

SUMMARY:  This  final  rule  amends  ECCN 
5A02A  to  remove  national  security- 
based  validated  license  requirements  for 
exports  to  controlled  destinations,  i.e.. 
Country  Groups  Q,  W,  Y,  and  Z  and  the 
People's  Republic  of  China,  of  modems 
using  the  "bandwidth  of  one  voice 
channel"  that  are  capable  of  operating  at 
a  "data  signalling  rate"  not  exceeding 
19,200  bits  per  second.  This  action  is  a 
result  of  a  determination  that  foreign 
availability  exists  for  these  modems 


within  the  meaning  of  section  5(f)  of  the 
Export  Administration  Act  (EAA)  and 
part  791  of  the  Export  Administration 
Regulations  (EAR).  The  Bureau  of 
Export  Administration  (BXA)  published 
an  interim  rule  in  the  Federal  Register 
on  May  12, 1993  (58  FR  27930),  that 
included  the  foreign  availability 
determination  and  removed  national 
secimty-based  validated  license 
requirements  for  exports  of  these 
modems  to  non-controlled  destinations 
(i.e..  Country  Groups  T  and  V,  except 
the  People's  Republic  of  China). 

This  final  rule  also  conforms  with 
changes  in  the  International  Industrial 
List  (IL)  that  the  governments 
participating  in  the  Coordinating 
Committee  for  Multilateral  Export 
Controls  (COCOM)  made,  effective 
August  16, 1993,  following  a  review  of 
multilateral  export  controls  on  strategic 
items. 

A  validated  Ucense  continues  to  be 
required  for  national  security  reasons 
for  exports  to  all  destinations  of  voice 
band  modems  controlled  by  ECCN 
5A02.C.1  that  operate  at  a  "data 
signalling  rate"  exceeding  19,200  bits 
per  second. 

A  validated  license  also  continues  to 
be  required  for  foreign  policy  reasons 
for  exports  of  all  modems  to  Coimtry 
Groups  S  and  Z  and  military  and  police 
entities  in  the  Republic  of  South  Africa 
and  for  exports  of  voice  band  modems 
with  a  "data  signalling  rate"  exceeding 
9,600  bits  per  second  to  Iran  and  Syria. 

This  rule  is  expected  to  result  in  a 
reduction  in  the  number  of  export 
license  applications  that  will  have  to  be 
submitted  for  modems  controlled  by 
5A02.C.1.  thereby  reducing  the 
paperwork  burden  on  exporters. 

EFFECTIVE  DATE:  August  16. 1993. 

FOR  FURTHER  INFORMATION  CONTACT:  For 

questions  of  a  technical  nature,  contact 
Dale  Jensen.  Office  of  Technology  and 
Pohcy  Analysis.  Telephone:  (202)  482- 
0730. 

For  questions  on  the  foreign 
availability  assessment,  contact  Steven 
C.  Goldman,  Director.  Office  of  Foreign 
Availability.  Bureau  of  Export 
Administration,  Department  of 
Commerce,  Telephone:  (202)  482-0074. 

SUPPLEMENTARY  INFORMATION: 

Background 

Section  5(f)(3)  of  the  EAA  and  part 
791  of  the  EAR  set  forth  the  procedures 
and  criteria  for  determining  the  foreign 
availability  of  items  controlled  for 
national  security  reasons.  The  Secretary 
of  Commerce,  or  the  Secretary's 
designee,  is  authorized  to  determine 
whether  foreign  availability  exists. 


1 
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With  limited  exceptions,  the 
Department  of  Commerce  may  not 
maintain  national  security  controls  on 
exports  of  an  item  to  countries  when  the 
Department  determines  that  items  of 
comparable  quality  are  available  in  fact 
to  such  countries  firom  foreign  sources 
in  quantities  sufficient  to  render  the 
controls  ineffective  in  achieving  their 
purpose. 

Chi  December  7, 1992,  the  Office  of 
Foreign  Availability  (OFA)  initiated  a 
foreign  availability  assessment  of  voice 
band  modems  controlled  by  ECXIN 
5A02.C.1.  OFA  initiated  the  assessment 
in  response  to  a  claim  filed  with  OFA 
pursuant  to  section  791  of  the  EAR.  The 
Department  published  a  notice  of  the 
initiation  of  the  assessment  in  the 
Federal  RegistOT  on  January  11. 1993 
(58  FR  3531). 

On  April  7, 1993.  the  Acting  Assistant 
Secretary,  having  considered  the 
assessment  and  other  relevant 
information,  determined  that  foreign 
availability  of  voice  band  modems 
operating  at  a  "data  signalling  rate"  not 
exceeding  19,200  bits  per  second  exists 
within  the  meaning  of  section  5(0  of  the 
EAA  and  part  791  of  the  EAR.  The 
Department  provided  all  interested 
agencies  an  opportunity  to  review  and 
comment  on  the  assessment  and 
determination. 

On  Mav  12. 1993.  the  Department 
published  an  interim  rule  containing  the 
foreign  availability  determination.  This 
rule  removed  validated  license 
requirements  for  exports  to  most  non- 
controlled  destinations  (i.e..  Country 
Groups  T  and  V.  except  the  People's 
Repuolic  of  China)  of  modems 
controlled  by  ECCN  5A02.C.1  that  have 
a  "data  signalling  rate"  not  exceeding 
19,200  bits  per  second.  Subject  to  the 
restrictions  in  S  771.2(c),  these  modems 
became  eligible  for  export  to  most 
Country  Group  T  and  V  destinations 
under  General  License  GFW. 

Effective  August  16, 1993,  these 
modems  became  eligible  for  export  to 
most  n  on -controlled  destinations  under 
General  License  G-DEST. 

This  final  rule  also  reflects  the  foreign 
availability  determination  as  it  applies 
to  most  controlled  destinations  (i.e.. 
Country  Groups  Q,  W,  Y.  and  Z  and  the 
People's  Republic  of  China).  ECCN 
5A02A  is  amended  to  remove  national 
security-based  validated  Ucense 
requirements  for  exports  to  controlled 
destinations  of  voice  band  modems  that 
use  the  "bandwidth  of  one  voice 
channel"  and  operate  at  a  "data 
signalling  rate"  not  exceeding  19.200 
bits  per  second.  This  change  conforms 
with  revisions  in  the  International 
Industrial  List  (IL)  that  the  governments 
participating  in  the  Coordinating 


Committee  for  Multi]ateral  Export 
Controls  (COCOM)  made,  effective 
August  16, 1993.  following  a  review  of 
multilateral  export  ontroU  on  strategic 
items. 

ECCN  5A02A  continues  to  reqiiire  a 
validated  license  for  national  security 
reasons  for  exports  to  all  destinations  of 
voice  band  modems  hat  operate  at  a 
"data  signalling  rate"  exceeding  19,200 
bits  per  second. 

In  addition,  a  validated  license 
continues  to  be  requ  red  for  foreign 
policy  reasons  for  exports  of  all  voice 
band  modems  to  Coi  Jitry  Groups  S  and 
Z  and  military  and  police  entities  in  the 
Republic  of  South  AMca.  A  validated 
license  also  continues  to  be  reqiiired  for 
foreign  policy  reasors  for  exports  to  Iran 
and  Syria  of  voice  bend  modems  with 
a  "data  signalling  rate"  exceeding  9,600 
bits  per  second. 

E^qMJrters  should  also  be  aware  that 
the  Department  of  tlie  Treasury's  Office 
of  Foreign  Assets  Control  maintains  an 
embargo  on  other  destinations,  such  as 
Iraq  and  the  Federal  Republic  of 
Yugoslavia  (Serbia  end  Montenegro). 

Specifically,  this  Snal  rule  amends 
ECCN  5A02A  by  making  the  following 
changes: 

(1)  Revises  the  GFW  paragraph  in  the 
Requirements  secticn  to  remove  GFW 
eUgibility  for  voice  .Mnd  modems  with 
a  "data  signalling  rate"  not  exceeding 
19,200  bits  per  second — General  License 
GFW  no  longer  app  ies  to  these  modems 
because  they  may  now  be  exported 
under  General  License  G-DEST  to  most 
destinations; 

(2)  Revises  paragraph  c.l  in  the  List 
of  Items  Controlled  to  raise  the  control 
level  from  a  "data  sgnalling  rate" 
exceeding  9,600  bitn  per  second  to  a 
"data  signalling  tsU"  exceeding  19,200 
bits  per  second; 

(3j  Removes  the  Note  on  dedicated 
stand-alone  fecsimi  e  equipment  that 
previously  followed  5A02.C.1. 

In  addition,  this  rale  revises  Advisory 
Note  4  to  eliminate  administrative 
exceptions  treatmer  t  for  exports  to  the 
People's  Republic  of  China  of  voice 
band  modems  with  a  "data  signalling 
rate"  not  exceeding  19.200  bits  per 
second.  This  change  is  being  made 
because  this  rule  removes  national 
security-based  valicated  license 
requirements  for  all  of  the  modems 
previously  eligible  ior  administrative 
exceptions  treatmert  under  Advisory 
Note  4. 

Finally,  this  rule  adds  a  new  ECCN 
5A91F  to  maintain  'areign  policy-based 
validated  license  re<{uirements  on 
exports  to  Country  (koups  S  and  Z.  Iran. 
Syria,  and  military  (ind  police  entities  in 
the  Republic  of  Sou  h  Africa  of  voice 
band  modems  not  ci)ntrolled  by  ECCN 


SA02A  that  have  a  "data  signalling  rate" 
exceeding  9,600  bits  per  second.  Voice 
band  modems  with  a  "data  signalling 
rate"  not  exceeding  9,600  bits  per 
second  continue  to  be  controlled  by 
ECCN  5A96G,  which  requires  a 
validated  license  for  foreign  policy 
reasons  to  Country  Groups  S  and  Z  and 
military  and  police  entities  in  the 
RepubUc  of  South  Africa. 

The  August  16. 1993,  effective  date  of 
this  rule  corresponds  to  the  effective 
date  of  the  COCOM  revisions  to  ECCN 
5A02A. 

Rulemaking  Raquiramanta 

1.  This  rule  is  consistent  with 
Executive  Orders  12291  and  12661. 

2.  This  rule  involves  collections  of 
infcHmation  subject  to  the  Paperwork 
Reduction  Act  of  1980  (44  U.S.C.  3501 
et  seq.).  These  collections  have  been 
approved  by  the  Office  of  Management 
and  Budget  under  control  numbers 
0694-0005  and  0694-0010. 

3.  This  rule  does  not  contain  polides 
with  Federalism  implications  sufficient 
to  warrant  preparation  of  a  Federalism 
assessment  under  Executive  Order 
12612. 

4.  Because  a  notice  of  proposed 
rulemaking  and  an  opportunity  for 
public  comment  are  not  required  to  be 
given  for  this  rule  by  section  553  of  the 
Administrative  Procedure  Act  (5  U.S.C. 
553)  or  by  any  other  law,  imder  section 
3(a)  of  the  Regulatory  Flexibibty  Act  (5 
U.S.C.  603(a)  and  604(a))  no  iniUal  or 
final  Regulatory  Flexibility  Analysis  has 
to  be  or  will  be  prepared. 

5.  The  provisions  of  the 
Administrative  Procedure  Act,  5  U.S.C 
553,  requiring  notice  of  proposed 
rulemaking,  the  opportimity  for  pubbc 
participation,  and  a  delay  in  the 
effefitive  date,  are  inapplicable  because 
this  regulation  involves  a  military  or 
foreign  affairs  function  of  the  United 
States.  Section  13(b)  of  the  EAA  does 
not  require  that  this  rule  be  published 
in  proposed  form  because  this  rule  does 
not  impose  a  new  control.  Further,  no 
other  law  requires  that  a  notice  of 
proposed  rulemaking  and  an 
opportunity  for  pubUc  comment  be 
given  for  this  nue. 

Therefore,  this  regulation  is  issued  in 
final  form.  Although  there  is  no  formal 
comment  period,  public  comments  on 
this  regulation  are  welcome  on  a 
continuing  basis.  Comments  should  be 
submitted  to  Willard  Fisher,  Office  of 
Technology  and  Policy  Analysis.  Bureau 
of  Export  Administration,  Department  of 
Commerce,  P.O.  Box  273.  Washington. 
DC  20044. 
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List  of  SubiKts  in  IS  CFR  Part  7M 

Exports,  Reporting  and  T9Cordke«ping 
requiremsnts 

Accordingly,  part  799  of  the  Export 
Administration  Regulations  (15  CJH 
parts  730-799)  is  amended  as  follows: 

1.  The  authority  citation  for  15  CFR 
part  799  continues  to  read  as  follows: 

AutlMrity:  Pub.  L  90-351,  82  Stat.  197  (IB 
US  C  2510  et  seq).  as  amended;  sec.  101, 
Pub  L  93-153.  87  StaL  576  (30  U.S.C.  185), 
as  amandad;  sec.  103.  Pub.  L.  94-163,  89 
Stat.  877  (42  U.S.C.  6212).  as  amended;  sees. 
201  and  201(llMeK  Pub.  L  94-258,  90  Stat. 
309  (10  U.S.C  7420  and  7430(e)).  as 
amended:  Pub.  L  95-223.  91  SUt.  1626  (50 
use  1701  et  seq).  Pub.  L  95-242.  92  Stat. 
120  (22  U.S.C  3201  ef  seq  and  42  U.S.C 
2139a):  sec  208,  Pub.  L.  95-372, 92  Stat.  668 
(43  U.S.C  1354);  Pub.  L  96-72.  93  Stat.  503 
(50  U,SXI.  App.  2401  et  seq.).  as  amended 
(extended  by  Pub.  L.  103-10, 107  Stat.  40); 
sec.  125.  Pub.  L.  9ft-64.  99  Stat.  156  (46 
use  466c);  E.O.  11912  of  April  13. 1976  (41 
FR  15825.  April  15. 1976);  E.0. 12002  of  July 
7. 1977  (42  FR  35623.  July  7, 1977).  as 
amended;  B.O.  12058  of  May  11. 1978  (43  FR 
20947.  May  16. 1978;  E.O.  12214  of  May  2, 
1980  (45  FR  29783.  May  6. 1980);  E.O.  12730 
of  September  30. 1990  (55  FR  40373,  October 
2. 1990).  as  continued  by  Notice  of 
September  25, 1992  (57  FR  44649,  September 
28, 1992);  and  E.O.  12735  of  November  16, 
1990  (55  FR  48587,  November  20, 1990),  as 
continued  by  Notice  of  November  11, 1992 
(57  FR  53979.  November  13. 1992) 

PART  79»-{AMENDEO] 

2.  In  Supplement  No.  1  to  S  799.1  (the 
Commerce  Control  List).  Category  5 
(Telecommunications  and  "Information 
Security").  Section  I 
(Telecommunications).  ECCN  5A02A  is 
revised  to  read  as  follows: 

SA02A    'Telecommunications 
transmission  equipment"  or  systems  and 
specially  designed  components  and 
accessories  therefor,  havmg  any  of  the 
following  characteristics,  functions  or 
features. 

ReqnimBents 

Validated  Ucense  Required  QSTVWYZ 
Unit:  Equipment  in  number,  parts  and 

accessories  in  S  value 
Reason  for  Control:  NS  ' 

GLV:  $5,000 
CCT.Yos 
GFW:  Yes  for  Itmns  identiSed  in 

Telecommunications  Advisory  Notes  11. 

14. 19.  20.  and  21  only 

List  of  Items  Controlled 

Note:  'Telecommunication  transmission 
equipment." 

a  Categorized  as  follows,  or  combinations 
thereof 

1.  Radio  equipment  (e.g.,  transmitters, 
receivers  and  transceivers); 

2.  Line  tenntnating  equipment; 

3.  Intermediate  ampUHer  equipment; 

4.  Rep)eater  equipment; 

5.  Regenerator  equipment; 


6.  Translation  encoders  (transmders); 

7.  Multiplex  equipment  (statistical 
multiplex  included); 

8.  Modulators^deraodulators  (uiodems); 

9.  Transmuhiplex  equipment  (see  OCnT 
Rec.  G70I): 

10.  "Stored  program  controlled"  digital 
CrossConnect  ion  equipment: 

11.  "Gateways"  and  bridges: 

12.  "Madia  access  units";  and 

b.  Designed  for  use  in  single  or  multi-channel 

communication  via; 

1.  Wire  (line); 

2.  Coaxial  cable; 

3.  Optica!  fiber  cable; 

4.  Electromagnetic  radiation. 
'Telecommunication  transmission 

equipment"  or  systems  and  specially 
designed  components  and  accessories 
therefor,  having  any  of  the  following 
characteristics,  functions  or  features: 

a.  Employing  digital  techniques,  including 
digital  processing  of  analog  signals,  and 
designed  to  operate  at  a  "digital  transfer  rate" 
at  the  highest  multiplex  level  exceeding  45 
Mhit/s  or  a  "total  digital  transfer  rate" 
exceeding  90  Mbit/s. 

Note:  SAfK.a  does  not  control  equipment 
specially  designed  to  be  integrated  and 
operated  in  any  satellite  system  for  civil  use. 

b.  Being  "stored  program  controlled" 
digital  cross  connect  equipment  with  a 
"digital  transfer  rate"  exceeding  8.5  Mbit/s 
per  port; 

c.  Being  equipment  containing: 

c.l.  Modems  using  the  "bandwidth  of  one 
voice  chaiuier'  with  a  "data  signalling  rate" 
exceeding  19.200  bit/s; 

C.2.  "Communication  channel  controllers" 
with  a  digital  output  having  a  "data 
signalling  rate"  exceeding  64,000  bit/s  per 
channel;  or 

c.3.  "Network  access  controllers"  and  their 
related  common  medium  having  a  "digital 
transfer  rate"  exceeding  33  Mbit/s; 

Note:  If  any  uncontrolled  equipment 
contains  a  "network  access  controller",  it 
cannot  have  any  type  of  telecommunications 
interface  except  those  described  in,  but  not 
controlled  by.  5A02.C. 

d.  Employing  a  "laser"  and  having  any  of  the 

following  diaracteristics; 

d.l.  Having  a  transmission  wavelength 
exceeding  iJOOO  nm: 

d.2.  Employing  analog  techniques  and 
having  a  bandwidth  exceeding  45  MHz; 

d.3.  Employing  coherent  optical 
transmission  or  coherent  optical  detection 
techniques  (also  called  optical  heterodyne  or 
homodyne  techniques); 

d.4.  Employing  wavelength  division 
multiplexing  techniques;  or 

d.5.  Performing  "optical  amplification". 

e.  Being  radio  equipment  operating  at  input 

or  output  frequencies  exceeding: 
e.l.  31  GHz  for  satellite-earth  station 

applicatioor.  or 
e.2.  26.5  CHz  for  other  applications: 
Note:  5A02.e.2  does  not  control  equipment 

for  civil  use  when  conforming  with  an  ITU 

allocated  band  between  26.5  and  31  GHz. 

f  Being  radio  equipment: 
f  1.  Employing  quadrature-amplitude- 

modulatton  (QAM)  techniques  above  level  4 


if  the  "total  digital  transfer  rate"  exceeds  8.5 

Mbit/s; 

f  2.  Employing  quadrature-amplttude- 
modulation  (QAM)  techniques  above  level  16 
if  the  "total  digital  transfer  rate"  is  equal  to 
or  loss  than  8.5  Mbit/s;  or 

f  3.  Employing  other  digital  modulation 
techniques  and  having  a  "spectral  efficiency" 
greater  than  3  bit/s/Hz; 

Note:  5A02.f  2  does  not  control  equipment 
specially  designed  to  be  integrated  and 
operated  in  any  satellite  system  for  civil  use. 
g.  Being  radio  equipment  operating  in  the  1.5 
to  87.5  MHz  band  and  having  either  of 
the  following  characteristics: 
g  la.  Automatically  predicting  and 
selecting  frequencies  and  "total  digital 
transfer  rates"  per  channel  to  optimize  the 
transmission;  and 

g.l.b.  Incorporating  a  linear  power 
amplifier  configuration  having  a  capability  to 
support  multiple  signals  simultaneously  at 
an  output  power  of  1  kW  or  more  in  the  1.5 
to  30  Mhz  frequency  range  or  250  W  or  more 
in  the  30  to  87.5  MHz  frequency  range,  over 
an  "instantaneous  bandwidth"  of  one  octave 
or  more  and  with  an  output  harmonic  and 
distortion  content  of  better  than  -80  dB;  or 

g.2.  Incorporating  adaptive  techniques 
providing  more  than  15  dB  suppression  of  an 
interfering  signal; 

h.  Being  radio  equipment  employing  "spread 
spectrum"  or  "frequency  agiUty" 
(frequency  hopping)  techniques  having 
any  of  the  following  characteristics: 
hi.  User  programmable  spreading  codes: 
or 

h.2.  A  total  transmitted  bandwidth  that  Is 
100  or  more  times  the  bandwidth  of  any  one 
information  channel  and  in  excess  of  50  kHz. 
I.  Being  digitally  controlled  radio  receivers 
having  more  than  1,000  channels,  which: 
i.l.  Search  or  scan  automatically  a  part  of 
the  electromagnetic  spectrum; 

i.2.  Identify  the  received  signals  or  the  type 
of  transmitter;  and 

i.3  Have  a  "frequency  switdiing  time"  of 
less  than  1  nu; 

j.  Providing  functions  of  digital  "signal 
processing"  as  follows: 
j.l.  Voice  coding  at  rates  less  than  2,400 
bit/s; 

j.2.  Employing  circuitry  that  incorporates 
"user-accessible  programmability"  of  digital 
"signal  processing"  circuits  exceeding  the 
limits  of  4A03.f; 

k.  Being  underwater  communications 
systems  having  any  of  the  following 
characteristics: 
k.l.  An  acoustic  carrier  frequency  outside 
the  range  of  20  to  60  kHz: 

k.2.  Using  an  electromagnetic  carrier 
frequency  ^low  30  kHz;  or 

k.3.  Using  electronic  beam  steering 
techniques. 

3.  In  Supplement  No.  1  to  S  799.1  (the 
Commerce  Control  List).  Category  5 
(Telecommunications  and  "Infbnnation    ■ 
Security").  Section  I  (Telecommunications), 
Notes  for  Telecommunications,  Advisory 
Note  4  is  revised  to  read  as  follows; 

Notes  fior  Ti 
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Adviaory  Note  4:  Licenses  are  likely  to  be 
approved,  as  administrative  exceptions,  for 
exports  to  satis&ctory  end-users  in  the 
People's  Republic  of  China  of  "network 
access  controllers"  controlled  by  5A02.C.3. 
when  exported  under  the  conditions  of 
Advisory  Note  2  to  Category  4,  with  a  "digital 
transfer  rate"  not  exceeding  100  Mbits/s. 

4.  In  Supplement  Na  1  to  $799.1  (the 
Commerce  Control  List),  Category  5 
(Telecommunications  and  "Information 
Security"),  Section  111  (Other  Equipment, 
Materials,  "Software",  and  Technology),  a 
new  ECCN  5A91F  is  added  immediately 
following  ECCN  5A80D  to  read  as  follows: 

SA91F  Modems,  not  controlled  by  SA02, 
using  the  "bandwidth  of  one  voice  channel" 
with  a  "data  signalling  rate"  exceeding  9,600 
bits  per  second. 

Kflquirementa 

Validated  License  Required:  SZ,  Iran,  Syria, 

South  African  military  and  police 
Unit:  S  value 
Feason  for  Ckintrol:  FP 
GLV:  $0 
GCT.  No 
GFW:  No 

Dated:  September  9, 1993. 
Uxa  S.  Baird, 

Acting  Assistant  Secretary  for  Export 
Administration. 

[PR  Doc  93-22497  Filed  »-10-93: 10:48  am] 
HUMO  cooe  ssie-OT-r 


PENSION  BENEFIT  GUARANTY 
CORPORATION 

29  CFR  Part  2619 

Valuation  of  Plan  Benaflta  In  Single- 
Employer  Plana;  Amendment  Adopting 
Additional  PBGC  Ratee 

AGENCY:  Pension  Benefit  Guaranty 

Corporation. 

action:  Final  rule. 

SUMMARY:  This  amendment  to  the 
regulation  on  Valuation  of  Plan  Beneflts 
in  Single-Employer  Plans  contains  the 
interest  rates  and  foctors  for  the  period 
beginning  October  1, 1993.  the  use  of 
these  interest  rates  and  factors  to  value 
benefits  is  mandatory  for  some 
terminating  single-employer  pension 
plans  and  optional  for  others.  The 
Pension  BeneBt  Guaranty  Corporation 
adjusts  the  interest  rates  and  factors 
periodically  to  reflect  changes  in 
financial  and  annuity  markets.  This 
amendment  adopts  the  rates  and  factors 
applicable  to  plans  that  terminate  on  or 
after  October  1, 1993,  which  will  remain 
in  effect  until  the  PBGC  issues  new 
interest  rates  and  Cactors. 


EfFECnVE  DATE:  October  1, 1993. 
FOR  FURTHER  MFORMATMN  CONTACT: 
Harold  J.  Ashner,  Assistant  General 
Counsel,  Office  of  the  General  Counsel, 
Code  22500,  Pensior  Benefit  Guaranty 
Corporation,  2020  K  Street,  NW., 
Washington.  DC  20006,  202-778-8850 
(202-778-8859  for  TTY  and  TDD  only). 
These  are  not  toll-free  numbers. 
SUPPLEMENTARY  INFORMATION:  The 
Pension  Benefit  Guaranty  Corporation's 
("PBGC's")  regulation  on  Valuation  of 
Plan  Benefits  in  Sicgle-Employer  Plans 
(29  CFR  part  2619)  sets  forth  the 
methods  for  valuing  plan  benefits  of 
terminating  single-employer  plans 
covered  under  title  IV  of  the  Employee 
Retirement  Income  Security  Act  of  1974, 
as  amended  ("ERISA").  Under  ERISA 
section  4041(c),  all  plans  wishing  to 
terminate  in  a  distrrjss  termination  must 
value  guaranteed  benefits  and  "benefit 
Habilities".  i.e.,  all  benefits  provided 
under  the  plan  as  o:'  the  plan 
termination  date,  using  the  formulas  set 
forth  in  part  2619,  subpart  C  (Plans 
terminating  in  a  standard  termination 
may,  for  purposes  of  the  Standard 
Termination  Notice  filed  with  PBGC, 
use  these  formulas  to  value  benefit 
liabilities,  although  this  is  not  required.) 
In  addition,  when  tlie  PBGC  terminates 
an  underfunded  plan  involuntarily 
pursuant  to  ERISA  section  4042(a),  it 
uses  the  subpart  C  formulas  to 
determine  the  amount  of  the  plan's 
underfunding. 

Apjjendix  B  in  part  2619  sets  forth  the 
interest  rates  and  fa::tor8  that  are  to  be 
used  in  the  formulas  contained  in  the 
regulation.  Because  these  rates  and 
factors  are  intended  to  reflect  current 
conditions  in  the  firancial  and  annuity 
markets,  it  is  necessary  to  update  the 
rates  and  factors  periodically. 

The  rates  and  factors  currently  in  use 
have  been  in  effect  fince  August  1, 
1993.  This  amendmant  adds  to 
Appendix  B  a  new  set  of  interest  rates 
and  factors  for  valuing  benefits  in  plans 
that  terminate  on  or  after  October  1, 
1993,  which  set  refi  jcts  a  decrease  of  ^/i 
percent  in  the  immediate  interest  rate 
from  4 V4  percent  to  4V4  percent. 

Generally,  the  interest  rates  and 
factors  will  be  in  effect  for  at  least  one 
month.  However,  ary  published  rates 
and  factors  will  remain  in  effect  until 
such  time  as  the  PBGC  publishes 
another  amendment  changing  them. 
Any  change  in  the  ntes  normally  will 
be  published  in  the  Federal  Register  by 
the  15th  of  the  month  preceding  the 
effective  date  of  the  new  rates  or  as 


close  to  that  date  as  circumstances 
permit. 

The  PBGC  has  determined  that  notice 
and  public  comment  on  this  amendment 
are  impracticable  and  contrary  to  the 
public  interest.  This  finding  is  based  on 
the  need  to  determine  and  issue  new 
interest  rates  and  factors  promptly  so 
that  the  rates  can  reflect,  as  accurately 
as  possible,  current  market  conditions. 

Because  of  the  need  to  provide 
immediate  guidance  for  the  valuation  of 
benefits  in  plans  that  will  terminate  on 
or  after  October  1 ,  1993,  and  because  no 
adjustment  by  ongoing  plans  is  required 
by  this  amendment,  the  PBGC  finds  that 
good  cause  exists  for  making  the  rates 
set  forth  in  this  amendment  effective 
less  than  30  days  after  publication. 

The  PBGC  has  determined  that  this  is 
not  a  "major  rule"  under  the  criteria  set 
forth  in  Ebcecutive  Order  12291,  because 
it  will  not  result  in  an  annual  effect  on 
the  economy  of  $100  million  or  more,  a 
major  increase  in  costs  for  consumers  or 
individual  industries,  or  significant 
adverse  effects  on  competition, 
employment,  investment,  productivity, 
or  innovation. 

List  of  Subiects  in  29  CFR  Part  2619 

Employee  benefit  plans.  Pension 
insurance,  and  Pensions. 

In  consideration  of  the  foregoing,  part 
2619  of  chapter  XXVI,  title  29.  Code  of 
Federal  Regulations,  is  hereby  amended 
as  follows: 

PART  261  ^-{AMENDED] 

1.  The  authority  citation  for  part  2619 
continues  to  read  as  follows: 

Authority:  29  U.S.C  1301(a).  1302(b)(3). 
1341, 1344.  and  1362  (1988). 

2.  Rate  Set  106  of  Appendix  B  is 
revised  and  Rate  Set  107  of  Appendix  B 
is  added  to  read  as  follows.  The 
introductory  text  is  republished  for  the 
convenience  of  the  reader  and  remains 
unchanged. 

Appendix  B— Interest  Rates  and  Quuititiaa 
Used  to  Value  lounediate  and  Deferred 
Annuitiaa 

In  the  table  that  follows,  the  immediate 
annuity  rate  is  used  to  value  immediate 
annuities,  to  compute  the  quantity  "Gy"  for 
deferred  annuities  and  to  value  both  portions 
of  a  refund  annuity.  An  interest  rate  of  S% 
shall  be  used  to  value  death  benefits  other 
than  the  decreasing  term  insurance  portion  of 
a  refund  annuity.  For  deferred  annuities,  ki, 
kj.  k),  Bi,  and  n2  are  defined  in  $  2619.45. 
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Issued  in  Washington,  DC.  on  this  10th  day 
of  September.  1993. 
Martin  SUle, 

Executive  Dinctor.  Pension  Benefii  Guaranty 
Corporation. 
[FR  Doc  93-22558  Filed  9-14-93:  8:45  am] 

KUMQ  COOC  TTOa-OI-M 


29  CFR  Part  2€76 

Valuation  of  Plan  Benefits  and  Plan 
AsaeU  Following  Maas  Withdrawal— 
Interaat  Rates 

hoettct:  Pension  Benefit  Guaranty 

Corporation. 

ACnow:  Final  rule. 

SINMIARY:  Thif.  n:le  updates  the  table  of 
interest  rates  issued  by  the  Pension 
Benefit  Guaranty  Corporation  (PBGC) 
for  actuarial  vuluations  of 
multiemployer  pension  plans  following 
mass  withdrawal.  The  rule  adds  to  the 
rate  series  for  October  1993. 
EFFECTIVE  date:  October  1. 1993. 
FOR  FURTHER  IK.-OaUATION  CONTACT: 
Deborah  C.  Murphy,  Attorney.  Office  of 
the  General  Counsel  (22500),  Pension 
Benefit  Guaranty  Corporation.  2020  K 
Street.  NW.,  Washington  DC  20006; 
2G2-77&-8820  (2C2-778-1958  for  TTY 
and  TDD). 

SUPPlfMENTARV  (NFORMATXM:  This  rule 
amends  the  PBGC's  regulation  on 
Valuation  of  Plan  Benefits  and  Plan 
Assets  Following  Mass  Withdrawal  (29 
CFR  part  2675).  The  regulation 


prescribes  rules  for  valuing  benefits  and 
certain  assets  of  multiemployer  plans 
under  sections  4219(c)(1)(D)  and 
4281(b)  of  the  Employee  Retirement 
Income  Security  Act  of  1974.  Section 
2676.15(c)  of  the  regulation  contains  a 
table  setting  forth,  for  each  calendar 
month,  a  series  of  interest  rates  to  be 
used  in  any  valuation  performed  as  of 
a  valuation  date  within  that  calendar 
month.  On  or  about  the  fifteenth  of  each 
month,  the  PBGC  publishes  a  new  entry 
in  the  table  for  the  following  month, 
whether  or  not  the  rates  are  changing. 
This  amendment  adds  to  the  table  the 
rate  series  for  the  month  of  October 
1993. 

The  PBGC  finds  that  notice  of  and 
public  comment  on  this  amendment 
would  l>e  impracticable  and  contrary  to 
the  public  interest,  and  that  there  is 
good  cause  for  making  this  amendment 
effective  immediately.  These  findings 
are  based  on  the  need  to  have  the 
interest  rates  in  this  amendment  reflect 
market  conditions  that  are  as  nearly 
ciUTent  as  possible  and  the  need  to  issue 
the  interest  rates  promptly  so  that  they 
are  available  to  the  public  before  the 
beginning  of  the  period  to  which  they 
apply.  (See  5  U.S.C.  553  (b)  and  (d).) 
Because  no  general  notice  of  proposed 
rulemaking  is  required  for  this 
amendment,  the  Regulatory  Flexibility 
Act  of  1980  does  not  apply  (5  U.S.C. 
601(2)). 

The  PBGC  has  also  determined  that 
this  amendment  is  not  a  "major  rule" 


within  the  meaning  of  Executive  Order 
12291  because  it  will  not  have  an 
annual  effect  on  the  economy  of  $100 
milUon  or  more;  or  create  a  major 
increase  in  costs  or  prices  for 
consumers,  individual  industries,  or 
geographic  regions;  or  have  significant 
adverse  effects  on  competition, 
employment,  investment,  or  innovation, 
or  on  the  ability  of  United  States-based 
enterprises  to  compete  with  foreign- 
based  enterprises  in  domestic  or  export 
markets. 

List  of  Subjects  in  29  CFR  Part  2676 

Employee  benefit  plans  and  Pensions. 

In  consideration  of  the  foregoing,  part 
2676  of  subchapter  H  of  chapter  XXVI 
of  title  29.  Code  of  Federal  Regulations, 
is  amended  as  follows: 

PART  2676— VALUATION  OF  PLAN 
BENERTS  AND  PLAN  ASSETS 
FOLLOWING  MASS  WITHORAWAL 

1.  The  authority  citation  for  part  2676 
continues  to  read  as  follows: 

Authority:  29  U.S.C  $§  1302(b)(3). 
1399(c)(ll(D),  and  1441(b)(1). 

2.  In  §  2676.15,  paragraph  (c)  is 
amended  by  adding  to  the  end  of  the 
table  of  interest  rates  the  new  entries  to 
read  as  follows: 

|2676.tS    Interest 


(c)  Interest  Rates. 


For  valuMian  dtx»»  oxuntng  In  Vw 


Ttw  valyM  tor  k   ■••: 


ii. 


ill 
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.0450 


.0450 


.0450 


.0450 


.0450 


.04        n4 


.04 


.04        .04        .04        .04 


.04        iM        M 


Issued  at  Washington,  DC,  on  this  10th  day     DEPARTMENT  OF  DEFENSE 
ofSept8mberl993. 
MartiaSiate. 

Exectxtm  Director,  Pension  Benefit  Guaranty 
Corporation. 
|FR  Doc.  93-22559  Filed  9-14-93;  8:45  ami 

aiLUNO  COOC  77tM-01-«l 


action:  Final  rule. 


Office  of  the  Secretary 
32  CFR  Part  342 

[D00Difectiv«S1244] 


Department  of  Defenae  Civilian 
Peraonnel  Marugement  Service 

AGENCY:  Office  of  the  Secretary,  DoD. 


summary:  This  part  reflects 
organizational  changes  made  in  the 
Department  of  Defense.  It  estabUshes  the 
DoD  Civilian  Personnel  Management 
Service  (CPMS)  as  a  DoD  Field  Activity 
imder  the  authority,  direction,  and 
control  of  the  Assistant  Secretary  of 
Defense  for  Personnel  and  Readiness. 
The  mission  of  the  CPMS  is  to  provide 


I 
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dvilisn  personnel  policy  support, 
funcdonsl  infonnstion  msnsgement, 
and  dvilisn  personnsl  admi^trative 
servicsss  to  tha  DoD  Components  and 
their  activities. 

EPFECnVI  OATC:  August  30. 1993. 
TOR  nWTNfR  MTOIMATMM  CONTACT: 
Mr.  D.  Clark,  Office  of  Organizational 
and  Management  Planning,  telephone 
703-695-«281. 

SUPPLBICNTAflY  MFORUATION: 

List  of  Subyscts  in  32  CFR  Part  342 

Organization  and  functions 
(Govemmnat  agencies). 

Accordingly,  title  32.  subchapter  R  is 
amended  to  adid  part  342  to  read  as 
foUowK 

PART  S42— DEPARTMENT  OF 
DEFENSE  CtVIUAN  PERSONNEL 
MANAGEMENT  SERVICE 

$«. 

342.1  Purpose. 

342.2  MinioQ. 

342.3  Organization  and  management. 

342.4  Responhit^iiibea  and  functions. 

342.5  ReUbonshipt. 

342.6  Authorities. 

342.7  Administration. 

Appmdix  A  to  Fart  Ui    Driagatioas  of 
Authority 

Aolherity:  10  U.S.C  301. 

1342.1    Purpoee. 

(a)  Establishes  the  DcD  Qvilian 
Personnel  Management  Service  (CPMS) 
within  the  Department  of  Defisnse, 
pursuant  to  the  authority  vested  in  the 
Secretary  of  Defense  under  title  10,  with 
the  mission,  organization, 
responsibilities,  functions, 
relationships,  and  authorities  as 
prescribed  nerein. 

(b)  Applies  to  the  Office  of  the 
Secretaiy  of  Defense;  the  Military 
Departments;  the  Chairman  of  the  Joint 
Chiefs  of  Staff  and  the  Joint  Staff;  the 
Unified  and  Specified  Combatant 
Commands;  the  Office  of  the  Inspector 
General,  Department  of  Defense;  the 
E)efBnse  Agencies:  and  the  DoD  Field 
Activities  (hereafter  referred  to 
collectively  as  "the  DoD  Components"). 


1342.2 

The  CPMS  shall  provide  civilian 
personnel  policy  support,  functional 
information  management,  and  civilian 
personnel  administrative  services  to  the 
£)oD  Components  and  their  activities. 


consist  of  a  Director  and  sudi 
subordinate  element'!  as  the  Director 
establishes,  within  the  resources 
authorized  by  the  Secretary  of  Defense. 

1342.4  ReeponeMMeeandfuiMtene. 

(a)  The  Director,  DoD  Qvilian 
Personnel  Management  Service  shalL 

(1)  Organize,  direct,  and  manage  the 
CPMS  and  all  assigned  resources. 

(2)  Advise  and  assist  the  ASD(P&R) 
and  the  Deputy  Assistant  Secretary  of 
Defense  (Civilian  Personnel  Policy  and 
Equal  Opportunity)  (DASD(CPP/EO)) 
within  assigned  responsibilities  and 
functions. 

(3)  Provide  support  to  the  DoD 
Components  in  tho  administraticm  of 
dvilian  pwrsomel  policy  and  programs, 
as  directed. 

(4)  Administer  dvilian  personnel 
functional  information  management 
activities  including,  but  not  limited  to, 
business  improvement  and  functional 
economic  analyses. 

(5)  Administer  dvilian  personnel 
programs  spedfied  in  DoD  Directive 
5120.39 1;  DoD  Directive  5120.42  >;  DoD 
Directive  5010.31  s;  DoD  Directive 
1400.20  «;  and  DoD  Directive  1430.14  ». 

(6)  Perform  such  other  functions  as 
the  ASIXPUl)  may  prescribe. 

(b)  The  Assistant  Secretary  of  Defense 
(Personnel  and  Readiness)  shall: 

(1)  Exerdse  authority,  direction,  and 
control  over  the  CPMS. 

(2)  Recommend  polides  and 
resources  for  the  administration  of  the 
CPMS  to  the  Secretary  of  Defense. 

1342.5  ReleHoneNpe. 

(a)  In  the  performance  of  assigned 
duties,  the  Director,  CPMS,  shall: 

(1)  Exchange  infonnstion  and  advice 
and  coordinate  actions  with  DoD 
Components,  as  required,  to  carry  out 
assigned  responsibilities  and  functions. 

(2)  Use  established  facilities  and 
services  in  the  Department  of  Defense 
and  other  Government  Agencies, 
whenever  practicable,  to  achieve 
maximum  effidenc}  and  economy  of 
operations 

(3)  Consult  and  coordinate  with  other 
governmental  and  nongovernmental 
agencies,  as  required,  to  carry  out 
assigned  responsibilities  and  functions. 

(b)  All  DoD  Compaients  shall 
coordinate  with  the  Director,  CPMS,  as 
appropriate,  on  mat  ers  affecting  the 
operation  of  the  CPMS. 


1342.32    Orgwiluthm  end  I 

The  CPMS  is  hereby  estabUshed  as  a 
DoD  Field  Activity  under  the  authority, 
direction,  and  control  of  the  Assistant 
Secretary  of  Defense  (Personnel  and 
Readiness)  (ASD(P&R)).  The  CPMS  shall 


<  CopiM  may  tM  obtaiof  d.  at  coat  from  th* 
NatioDal  Tadmical  Infan«tioB  SanrioM.  52SS  Pott 
Royal  fload,  Springfiald.  ^  'A  22161. 

*S«a  footnota  1  to  f  M«.4(a)(S). 

s  Saa  footnote  1  to  S  M!  .4<aXS). 

«  Saa  footnota  1  to  $  342 .4<a)(S). 

•  Saa  footnou  1  to  i  M},4(aXS). 
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The  Director,  CPMS,  is  spedfically 
delegated  authority  to: 

(a)  Represent  the  ASD(PfcR)  and  the 
DASD(CPP/£0)  on  matters  which  bll 
within  assigned  resp<Hisibilitie8  and 
fimctions. 

(b)  Obtain  reports,  information, 
advice,  and  assistance,  consistent  wi\h 
the  polides  and  criteria  of  DoD 
Directive  8910.1  •,  as  deemed  necessary. 

(c)  Communicate  directly  with 
appropriate  representatives  of  the  DoD 
Components  and  other  governmental 
and  nongovernmental  agendes  on 
matters  related  to  the  CPMS. 
Communications  to  the  Commanders  of 
Unified  and  Spedfied  Combatant 
Commands  shall  be  transmitted  through 
the  Chairman  of  the  Joint  Chiefs  of  Staff. 

(d)  Exerdse  the  administrative 
authorities  in  enclosure  2,  when 
delegated  by  the  ASD(P&R). 

1342.7    AdmMetration. 

(a)  The  Director,  CPMS.  shall  be  a 
dvilian  selected  by  the  ASD(P&R). 

(b)  The  CPMS  shall  be  authorized 
such  personnel,  fadlities,  funds,  and 
other  resources  as  the  Secretary  of 
Defense  deems  necessary. 

(c)  The  MiUtary  Departments  shall 
assign  military  personnel  to  the  CPMS 
in  accordance  with  approved 
authorizations  and  established 
prtx:edures  for  assignment  to  joint  duty. 

(d)  Administrative  support  for  the 
CPMS  shall  be  provided  by  the  DoD 
Components  through  inter-service 
supp>ori  agreements  in  accordance  with 
DoD  Directive  4000.19". 

Appendix  A  lo  Part  342— DtiegatioiM  af 
Authority 

Pursuant  to  the  authority  wsted  in  the 
Secretary  of  Defense,  and  subject  to  ihe 
direction,  authority,  and  control  of  the 
Secretary  of  Defense,  and  In  accofdanoe  with 
DoD  policies.  Directives,  and  Instructions, 
the  Assistant  Secretary  of  Defiense  [Pemnnel 
and  Readiness)  (ASD(PftR)),  or  in  the  abaence 
of  the  ASD(PkR).  the  person  acting  for  tha 
ASD(P&R],  is  hereby  delegated  authority  as 
required  in  the  administration  and  operation 
of  the  DoD  Qvilian  Personnel  Management 
Service  to: 

1.  Establish  advisory  committees  and 
employ  temporary  or  intarmitteot  experts  or 
consultants,  as  approved  by  the  Secretary  of 
Defense,  for  the  performance  of  DoD  □viiian 
Personnel  Management  Service  functions 
consistent  with  10  U.S.C.  173;  5  U.S.C 
3109(b):  DoD  Directive  5105.4 '  and  the 
agreement  between  the  Department  of 


•Saa  footnota  1  to  $  342.4(aX9) 

1  Copiaa  may  ba  obtainad.  at  coat,  from  tba 
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Defense  and  the  Office  of  Personnel 
Management  (OPM)  on  employment  of 
experts  and  consultants,  June  21, 1977. 

2.  In  accordance  with  5  U.SC  7532;  E.O. 
10450, 18  FR  2489,  3  CFR,  1949-1953  Comp., 
p.  936;  E.O.  12333,  46  FR  59941,  3  CFR,  1981 
Comp..  p.  200;  and  E.0. 12356,  47  FR  14874 
and  15557.  3  CFR,  1982  Comp.,  p.  166;  and 
DoD  Directive  5200.2  *;  as  appropriate; 

a.  Designate  any  position  in  the  DcD 
Qvilian  Personnel  Macagement  Service  as  a 
"sensitive"  position. 

b.  Authorize,  in  Cbse  of  an  emergency,  the 
appointment  of  a  person  to  a  sensitive 
position  In  the  DoD  Civilian  Personnel 
Management  Service  fur  a  limited  period  of 
time  and  for  whom  a  full  Held  investigation 
or  other  appropr)a.te  investigation,  including 
the  National  Agency  Check,  has  not  been 
completed. 

c  Authorize  the  siispension,  but  not 
terminate  the  ser%1ces,  of  a  DoD  Civilian 
Personnel  Managament  Service  employee  in 
the  Interest  of  national  security. 

d.  Initiate  investigations,  issue  personnel 
security  clearances  and,  if  necessary,  in  the 
interest  of  national  security,  suspend,  revoke, 
or  deny  a  security  clearance  for  personnel 
assigned,  detailed  to.  or  employed  by  the 
DoD  Civilian  Personnel  Management  Service. 
Any  action  to  deny  or  revoke  a  security 
clearance  shall  be  taken  in  accordance  with 
procedures  prescribed  in  DoD  5200.2-R3. 

3.  Authorize  and  approve: 

a.  Temporary  duty  travel  for  military 
personnel  assigned  or  detailed  to  the  DoD 
Civilian  Peiionnel  Management  Service  in 
accordance  with  volume  I,  Joint  Federal 
Travel  Regulations. 

b.  Travel  for  DoD  Qvilian  Personnel 
Management  Service  civilian  employees  in 
accordance  with  Volume  U,  Joint  Travel 
Regulations. 

c.  Invitational  travel  to  non-DoD  personnel 
whose  consultative,  advisory,  or  other  highly 
specialized  technical  so-vices  are  required  in 
a  capacity  that  is  directly  related  to,  or  in 
connection  with,  DoD  Qvilian  Personnel 
Management  Service  activities,  in  accordance 
with  Volume  D,  Joint  Travel  Regulations. 

d.  Overtime  work  for  DoD  Qvilian 
Personnel  Management  Service  civilian 
employees  in  accordance  with  chapter  55, 
subpart  V,  of  5  U.S.C  and  applicable  OPM 
regulationt. 

4.  Approve  the  expenditure  of  funds 
available  for  travel  by  military  personnel 
assigned  or  detailed  to  the  DoD  Qvilian 
Personnel  Management  Service  for  exj)€nses 
incident  to  attendance  at  meetings  of 
technical,  scientific,  professional,  or  other 
similar  organizations  in  such  instances  where 
the  approval  of  the  Secretary  of  Defense,  or 
designee,  is  required  by  37  U.S.Q  412,  and 

5  U.S.C.  4110  and  4111. 

5.  Develop,  establish,  and  maintain  an 
active  and  continuing  Records  Management 
Program  pursuant  to  44  U.S.C  3102  and  DoD 
Directive  5015. 2  «. 

6.  Establish  and  use  imprest  funds  for 
making  small  purchases  of  material  and 
services,  other  than  personal  services,  for  the 


DoD  Qvilian  Personnel  Management  Service, 
when  it  is  determined  more  advantageous 
and  consistent  with  the  best  interests  of  the 
Government,  in  accordance  with  DoD 
Directive  7360.10*. 

7.  Authorize  the  publication  of 
advertisements,  notices,  or  proposals  In 
newspapers,  magazines,  or  other  public 
periodicals  as  required  for  the  effective 
•dmlniittration  and  operation  of  the  DoD 
Qvilian  Personnel  Management  Service, 
consistent  with  44  U.S.C  3702. 

8.  Establish  and  maintain,  for  the  functions 
assigned,  an  appropriate  publications  system 
for  Uie  promulgation  of  common  supply  and 
service  regulations,  instructions,  and 
refarencc  documents,  and  changes  thereto, 
pursuant  to  the  policies  and  procedures 
prescribed  in  DoD  5025.1-M*. 

9.  Enter  into  support  and  service 
agreements  with  the  Military  Departments, 
other  DoD  Components,  or  other  Government 
Agencies,  as  required,  for  the  effective 
performance  of  DoD  Civilian  Personnel 
Management  Service  functions  and 
responsibilities. 

10.  Enter  into  and  administer  contracts, 
directly  or  through  a  Military  Department,  a 
DoD  contract  administration  services 
component,  or  other  Federal  Agency,  as 
appropriate,  for  supplies,  equipment,  and 
services  required  to  accomplish  the  mission 
of  the  DoD  Qvilian  Personnel  Management 
Service.  To  the  extent  that  any  law  or 
Executive  order  specifically  limits  the 
exercise  of  such  authority  to  persons  at  the 
Secretarial  level  of  a  Military  Department, 
such  authority  shall  be  exercised  by  the 
appropriate  Under  Secretary  or  Assistant 
Secretary  of  Defense. 

11.  Exercise  the  authority  delegated  to  the 
Secretary  of  Defense  by  the  Administrator  of 
General  Services  on  the  disposal  of  surplus 
personal  property. 

12.  The  ASD  (PftR)  may  redelegate  these 
authorities,  as  appropriate,  and  in  writing, 
except  as  otherwise  provided  by  law  or 
regulation. 

13.  These  delegations  of  authority  are 
effective  August  30, 1993. 

Dated:  September  10, 1993. 
Patricia  L.  Toppings, 
Alternate  OSD  Federal  Register  Liaison 
Officer.  Department  of  Defense. 
IFR  Doc  93-22522  Filed  9-14-93;  8:45  am) 
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32  CFR  Part  371 
[DoD  Dirvctiv*  5110.101 

Defense  Prisoner  of  War/Missing  In 
Action  Office  (DPIMO) 

agency:  Office  of  the  Secretary.  DoD. 
ACnON:  Final  rule. 

SUMMARY:  This  part  reflects 
organizational  changes  made  in  the 
Department  of  Defense.  It  establishes  the 
Defense  Prisoner  of  War/Missing  in 


Action  Office  pPMO)  as  a  DoD  Field 
Activity  under  the  authority,  direction, 
and  control  of  the  Assistant  Secretary  of 
Defense  for  Regional  Security  Affairs, 
with  mission,  organization  and 
management,  responsibilities  and 
functions,  relationships,  and  authorities. 
The  mission  of  the  DPMO  is  to  provide 
centralized  management  of  prisoner  of 
war/missing  in  action  affairs  within  the 
Department  of  Defense.  Administrative 
support  for  the  DPMO  shall  be  provided 
by  the  Director,  Washington 
Headquarters  Services. 
EFFECTIVE  DATE:  July  16, 1993. 
FOR  FURTHER  MFORMATION  CONTACT: 
Mr.  D.  Clark,  Office  of  Organizational 
and  Management  Planning,  telephone 
703-695-4281. 

SUPPLEMENTARY  INFORMATION: 
List  of  Subjecto  in  32  CFR  Port  371 

Organization  and  functions 
(Government  agencies). 

Accordingly,  title  32,  subchapter  R  is 
amended  to  add  part  371  to  read  as 
follows: 

PART  371— DEFENSE  PRISONER  OF 
WAR/MISSING  IN  ACTION  OFFICE 
(DPIMO) 


371.1 

Purpose. 

371.2 

Applicability. 

371.3 

Mission.    . 

371.4 

Organization  and  management 

371.5 

Responsibilities  and  functions. 

371.6 

Relationships. 

371.7 

Authorities. 

371.8 

Administration. 

Authority:  10  U.S.C  113  and  191. 

1371.1  PurpoM. 

Under  the  authority  vested  in  the 
Secretary  of  Defense  by  10  U.S.C  113 
and  191,  this  part  establishes  the  DPMO 
within  the  Department  of  Defense,  with 
the  mission,  organization, 
responsibilities,  functions, 
relationships,  and  authorities  prescribed 
herein. 

1371.2  ApplicabiUty. 

This  part  applies  to  the  Office  of  the 
Secretary  of  Defense  (OSD);  the  Military 
Departments;  the  Chairman  of  the  Joint 
Chiefs  of  Staff  and  the  Joint  Staff;  the 
Unified  and  Specified  Combatant 
Commands;  the  Inspector  General  of  the 
Department  of  Defense;  the  Defense 
Agencies;  and  the  DoD  Field  Activities 
(hereafter  referred  to  collectively  as  "the 
DoD  Components"). 


iSm  footnote  1  to  section  1.  of  this  Appendix. 
>  Sm  footnote  1  to  taction  1.  of  this  Appendix 
«  See  footoote  1  to  section  1.  of  (his  Appaodix. 


■  Sea  footnote  1  to  lactian  1.  of  this  Appendix. 
•See  footnote  1  to  section  1.  of  this  Appendix. 
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f  371.4    Or0anlzation  and  manag«m«nt 

The  Cff*MO  is  hereby  established  as  a 
DoD  Field  Activity  under  the  authority, 
direction,  and  control  of  the  Assistant 
Secretary  of  Defense  for  Regional 
Security  Affairs  (ASLKRSA)).  The  DPMO 
shall  coosist  of  a  Director  and  such 
subordinate  elements  as  the  Director 
establishes,  within  the  resources 
authorized  by  the  Secretary  of  Defense. 

S371.S    Responalbliities  and  functions. 

(a)  The  Director,  Defense  Prisoner  of 
War/Missing  in  Action  Office  shall: 

(1)  Organize,  direct,  and  manage  the 
DPMO  and  all  assigned  resources. 

(2)  Advise  and  assist  the  Under 
Secretary  of  Defense  for  Policy  (USD(P)) 
and  the  ASD(RSA)  within  assigned 
mission,  responsibilities,  and  functions. 

[9^  Support  the  USD(P1  and  the 
ASD(RSA)  in  the  execution  of  their 
responsibilities  to  develop,  coordinate, 
and  oversee  the  implementation  of 
POW/MIA  policy. 

(4)  Serve  as  the  DoD  focal  point  for 
POW/MIA  matters. 

(5)  Provide  DoD  participation  in  the 
conduct  of  negotiations  with  officials  of 
foreign  governments  in  efforts  to 
achieve  the  fullest  possible  accounting 
of  missing  American  service  members. 

(6)  Assemble  and  analyze  information 
on  U.S.  military  and  civilian  personnel 
who  are.  or  were,  prisoners  of  war  or 
missing  In  action. 

(7)  Niaintain  data  bases  on  U.S. 
military  and  civilian  personnel  who  are, 
or  were,  prisoners  of  war  or  missing  in 
action. 

(8)  Declassify  DoD  documents  for 
disclosure  and  release  in  accordance 
with  section  1082  of  Pubhc  Law  102- 
190  and  Executive  Order  12812.  57  FR 
32879.  3  CFR.  1992  Ck)mp.,  p.  311. 

(9)  Maintain  open  channels  of 
communication  on  POW/MIA  matters 
between  the  Department  of  Defense  and 
the  Congress,  POW/MIA  families,  and 
veteran  organizations,  through  periodic 
consultations  and  other  appropriate 
measures. 

(10)  Provide  appropriate 
representation  to  established  POW/MIA- 
related  interagency  fora. 

(11)  Provide  a  statement  of 
intelligence  collection  requirements  to 
the  Defense  Intelligence  Agency,  for 
which  the  DPMO  identifies  a  need. 

(12)  Perform  such  other  functions  as 
the  ASCKRSA)  may  prescribe. 

(b)  The  Assistant  Secretary  of  Defense 
for  Regional  Security  Affairs  shall: 

(1)  Exercise  authority,  direction,  and 
control  over  the  DPMO. 

(2)  Recommend  policies  and 
resources  for  the  administration  of  the 
DPMO  to  the  Under  Secretary  of 
Defense  for  Policy. 


1 371 J    Reiatkmalipe. 

(a)  In  the  performance  of  assigned 
responsibilities  and  functions,  the 
Director.  DPMO.  saall: 

(1)  Report  direcly  to  the  ASEKRSA). 

(2)  Coordinate  and  exchange 
information  with  other  OSD  officials, 
heads  of  the  DoD  i^mponents,  and 
other  Federal  ofB<  ials  having  collateral 
or  related  functions. 

(3)  Use  existing  facilities  and  services 
of  the  Department  of  Defense  and  other 
Federal  Agencies,  when  practicable,  to 
avoid  duplication  and  to  achieve 
maximiun  effider  cy  and  economy. 

(b)  Other  OSD  cfficials  and  heads  of 
the  DoD  Compononts  shall  coordinate 
with  the  Director.  DPMO,  on  all  matters 
related  to  the  res(  onsibilities  and 
functions  of  the  LPMO. 

§371.7    AuthorHies. 

The  Director,  DPMO.  is  hereby 
delegated  authority  to: 

(a)  Obtain  repo-ts,  information, 
advice,  and  assistance,  consistent  with 
the  policies  and  criteria  of  DoD 
Directive  8910.1,  as  deemed  necessary. 

(b)  Communicfte  directly  with  the 
heads  of  the  DoD  Components. 
Communications  to  the  Commanders  of 
United  and  Spec  i  tied  Combatant 
Commands  shall  be  transmitted  through 
the  Chairman  of  'he  Joint  Chiefs  of  Staff. 

(c)  Communicate  with  other 
Government  offic  ials,  representatives  of 
the  legislative  bmnch.  members  of  the 
public,  and  representatives  of  foreign 
governments,  as  ippropriate.  in  carrying 
out  assigned  fundions. 

1371 .8    Adminisbation. 

(a)  The  DPMO  shall  be  authorized 
such  personnel,  acilities,  funds,  and 
other  resources  as  the  Secretary  of 
Defense  deems  nscessary. 

(b)  The  Military  Departments  shall 
assign  military  p  jrsonnel  to  the  DPMO 
in  accordance  with  approved 
authorizations  and  established 
procedures  for  a:  signment  to  joint  duty. 

(c)  Adrainistraave  support  required 
for  the  DPMO  shall  be  provided  by  the 
Director,  Washington  Headquarters 
Services. 

Dated:  September  10. 1993. 
Patricia  L.  Toppia;!. 

Alternate  OSD  A  Ft  ■dervd  Register  Liaison 

Officer,  DeparUnei  t  of  Defense. 

(FR  Doc  B3-22S23  Filed  »-14-93;  8  45  arc] 
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>  Copies  may  be  ob  ained.  at  cost  from  the 
Natuwal  Tachnicd  b  fonnatiaa<6«rvio«,  U.S. 
Dep«rtBMBi  of  Comft  wo*,  62SS  Port  Royal  Road, 
Springfiald.  VA  22161. 


ENVIRONMEfTTAL  PROTECTION 
AGENCY 

40  CFR  PART  52 
[WV1»-1-6«70:  A-1-FRL-4726-7] 

Approval  and  PromulgaUon  of  Air 
Giialtty  Impientantation  Plana;  Waat 
Virginia  Small  Buainaaa  Stationary 
Sourca  Tachnlcal  and  Envlronmantal 
Compllanca  Aaaiatanoa  Program 

AGENCY:  Environmental  Protection 
Agency  (EPA). 

ACTION:  Final  rule. 

SUMMARY:  EPA  is  approving  a  state 
implementation  plan  (SIP)  revision 
submitted  by  the  State  of  West  Virginia 
for  the  purpose  of  establishing  a  Small 
Business  Stationary  Source  Technical 
and  Environmental  Compliance 
Assistance  Program  (PROGRAM).  This 
SIP  revision  was  submitted  by  the  State 
to  satisfy  the  Federal  mandate,  found  in 
section  507  of  the  Clean  Air  Act  (CAA). 
to  ensure  that  small  businesses  have 
access  to  the  technical  assistance  and 
regulatory  information  necessary  to 
comply  with  the  CAA.  The  rationale  for 
the  approval  is  set  forth  in  this 
document;  additional  information  is 
available  at  the  address  indicated  in  the 
ADDRESSES  section.  This  action  is  being 
taken  in  accordance  with  section  110  of 
the  Clean  Air  Act. 

EFFECTIVE  DATE:  This  action  will  become 
effective  November  15, 1993,  imless 
notice  is  received  on  or  before  October 
15,  1993,  that  adverse  or  critical 
comments  will  be  submitted.  If  the 
effective  date  is  delayed,  timely  notice 
will  be  published  in  the  Federal 
Register. 

ADDRESSES:  Comments  may  be  mailed  to 
Thomas  J.  Maslany,  Director,  Air, 
Radiation  and  Toxics  Division,  U.S. 
Environmental  Protection  Agency, 
Region  III.  841  Chestnut  Building, 
Philadelphia,  PA  19107.  Copies  of  the 
documents  relevant  to  this  action  are 
available  for  public  inspection  during 
normal  business  hours  at  the  Air, 
Radiation  and  Toxics  Division,  U.S. 
Environmental  Protection  Agency, 
Region  III,  841  Chestnut  Building, 
Philadelphia.  PA  19107;  Public 
Information  Reference  Unit,  U.S. 
Environmental  Protection  Agency,  401 
M  Street.  SW.,  Washington.  DC  20460; 
and  West  Virginia  Department  of 
Environmental  Protection,  Office  of  Air 
Quality.  1558  Washington  Street,  East, 
Charleston.  West  Virginia  25311. 

FOR  FURTHER  iNFOMIATION  CONTACT: 
Jennifer  Moss  at  (215)  597-2923. 
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SUPfUMENTARY  MRXttlATION: 
I.  Background 

Implementation  of  the  provisions  of 
the  QAA  will  require  regulation  of  many 
small  businesses  so  that  areas  may 
attain  and  maintain  the  National 
ambient  air  quality  standards  (NAAQS) 
and  reduce  the  emission  of  air  toxics. 
Small  businesses  frequently  lack  the 
technical  expertise  and  financial 
resources  necessary  to  evaluate  such 
regulations  and  to  determine  the 
appropriate  mechanisms  for 
compliance.  In  anticipation  of  the 
impact  of  these  requirements  on  small 
businesses,  the  CAA  requires  that  states 
adopt  a  Small  Business  Stationary 
Source  Technical  and  Environmental 
Compliance  Assistance  Program 
(PROGRAM),  and  submit  this 
PRCX}RAM  as  a  revision  to  the  federally 
approved  SIP.  In  addition,  the  CAA 
directs  EPA  to  oversee  these  small 
business  assistance  programs  and  report 
to  Congress  on  their  implementation. 
The  requirements  for  establishing  a 
PROGRAM  are  set  out  in  section  507  of 
title  V  of  the  CAA.  In  February  1992. 
EPA  issued  Guidelines  for  the 
Implementation  of  Section  507  of  the 
1990  Clean  Air  Act  Amendments,  in 
order  to  delineate  the  Federal  and  state 
roles  in  meeting  the  new  statutory 
provisions  and  as  a  tool  to  provide 
further  guidance  to  the  states  on 
submitting  acceptable  SIP  revisions. 

On  January  13. 1993.  the  State  of  West 
Virginia  submitted  a  SIP  revision  to  EPA 
in  order  to  satisfy  the  requirements  of 
section  507.  In  order  to  gain  full 
approval,  a  state  submittal  must  provide 
for  each  of  the  following  PROGRAM 
elements: 

(1)  The  establishment  of  a  Small 
Business  Assistance  Program  (SBAP)  to 
provide  technical  and  compliance 
assistance  to  small  businesses; 

(2)  The  establishment  of  a  state  Small 
Business  Ombudsman  to  represent  the 
interests  of  small  business  stationary 
sources  in  connection  with  the 
implementation  of  the  CAA;  and 

(3)  The  creation  of  a  Compliance 
Advisory  Panel  (CAP)  to  determine  and 
report  on  the  overall  effectiveness  of  the 
SBAP  and  state  Small  Business 
Ombudsman. 

n.  Analysis 

1.  Small  Business  Assistance  Program 

Section  16-20-19  of  the  Code  of  West 

Virginia  authorizes  the  Secretary  of  the 
Depfirtment  of  Commerce,  Labor  and 
Environmental  Resources  (DCLER)  to 
establish  a  Small  Business  Stationary 
Source  Technical  and  Environmentid 
Compliance  Assistance  Program  which 


meets  the  requirements  of  title  V  of  the 
CAA.  In  developing  West  Virginia's 
PROGRAM  submittal,  the  Secretary  of 
DCLER  has  delegated  the  authority  to 
implement  the  provisions  of  West 
Vi^nia's  SBAP  to  the  Division  of 
En^ronmental  Protection's  Office  of  Air 
Quality  (OAQ). 

Section  507(a)  of  the  CAA  sets  forth 
seven  requirements  that  states  must 
meet  to  have  an  approvable  SBAP.  Six 
requirements  will  be  discussed  in  this 
section  of  this  notice,  while  the  seventh 
requirement,  establishment  of  a  state 
Small  Business  Ombudsman,  will  be 
discussed  in  the  next  section.  The  first 
requirement  is  to  establish  adequate 
mechanisms  for  developing,  collecting 
and  coordinating  information 
concerning  compliance  methods  and 
technologies  for  small  business 
stationary  sources,  and  programs  to 
encourage  lawful  cooperation  among 
such  soiirces  and  other  persons  to 
further  compliance  with  the  CAA.  The 
second  requirement  is  to  establish 
adequate  mechanisms  for  assisting  small 
business  stationary  sources  with 
pollution  prevention  and  accidental 
release  detection  and  prevention, 
including  providing  information 
concerning  alternative  technologies, 
process  changes,  products  and  methods 
of  operation  that  help  reduce  air 
pollution.  Under  its  authority  to 
implement  the  SBAP,  the  OAQ  will 
meet  these  requirements  by  serving  as  a 
clearinghouse  for  Information  related  to 
compliance  methods  and  control 
technologies,  pollution  prevention  and 
accidental  release  prevention  and 
detection,  faiformation  on  pollution 
prevention/accidental  release  will  focus 
on  the  requirements  under  the 
accidental  release  provisions  of  title  III 
of  the  CAA,  the  Emergency  Planning 
and  Community  Right-to-Know  Act  of 
1986,  the  Occupational  Safety  and 
Health  Administration  (OSHA)  process 
safety  standards,  etc.  Relevant 
clearinghouse  material  will  be 
translated  into  layman's  terms  and 
organized  into  information  packets.  The 
OAQ  will  maintain  a  directory  of 
additional  information  resources,  such 
as  U.S.  EPA's  Control  Technology 
Center  (CTC),  Emissions  Measurement 
Technical  Information  Center  (EMTIC) 
and  Pollution  Prevention  Clearinghouse 
(PPIC)  and  other  state,  regional  and 
private  resources.  The  OAQ  will  work 
closely  with  other  State  agencies, 
particularly  the  West  Virginia  Small 
Business  I>9velopment  Center  (SBDC) 
and  establish  memoranda  of 
understanding  as  necessary  to  optimize 
information  exchange  and  program 
effectiveness.  Information  dissemination 


shall  take  two  forms.  Proactive  or 
"outreach"  mechanisms  will  utilize 
industry  groups,  trade  associations,  the 
West  Virginia  SBIX:.  and  additional 
avenues  as  needed  to  disseminate 
information  to  eligible  small  business 
stationary  sources.  Under  its  delegated 
authority  to  implement  the  SBAP,  the 
OAQ  will  also  disseminate  information 
in  a  reactive  manner  by  designating  a 
contact  person  who  vfiW  be  responsible 
for  answering  questions  directly  or 
referring  them  to  appropriate  agency 
experts.  The  contact  person  will  also  be 
responsible  for  distriouting  information 
packets  on  request  and  helping  sources 
access  information  resources  housed  in 
the  directory. 

The  third  requirement  is  to  develop  a 
compliance  and  technical  assistance 
program  for  small  business  stationary 
sources  which  assists  small  businesses 
in  determining  applicable  requirements 
and  in  receiving  permits  under  the  CAA 
in  a  timely  and  efficient  manner. 
Pursuant  to  its  authority  to  implement 
the  SBAP,  the  OAQ  will  develop  fact 
sheets  which  will  detail  new  and 
existing  regulatory  requirements  on  a 
source  category  basis.  The  fact  sheets 
will  be  disseminated  in  a  timely  manner 
by  the  proactive  and  reactive 
mechanisms  described  in  the  preceding 
paragraph.  Specific  questions  about 
permitting  eligibility,  responsibilities 
and  procedures  will  be  directed  to 
appropriate  experts  in  the  Permitting 
Branch  of  the  OAQ. 

The  fourth  requirement  is  to  develop 
adequate  mechanisms  to  assure  that 
small  business  stationary  sources 
receive  notice  of  their  rights  under  the 
CAA  in  such  manner  and  form  as  to 
assure  reasonably  adequate  time  for 
such  sources  to  evaluate  compliance 
methods  and  any  relevant  or  applicable 
proposed  or  final  regulation  or 
standards  issued  under  the  CAA.  The 
fifth  requirement  is  to  develop  adequate 
mechanisms  for  informing  small 
business  stationary  sources  of  their 
obligations  under  the  CAA.  including 
mechanisms  for  referring  such  sources 
to  qualified  auditors  or,  at  the  option  of 
the  state,  for  providing  audits  of  the 
operations  of  such  sources  to  determine 
compliance  with  the  CAA.  Under  its 
delegated  authority  to  implement  the 
SBAP,  the  OAQ  will  maintain  a 
database  of  all  small  business  stationary 
sources  subject  to  Federal  and/or  state 
requirements.  The  OAQ  will  collect 
source  information  from  the  SBDC, 
commerce  data,  permitting  and 
emission  inventory  lists.  Database 
sources  will  be  notified,  in  a  timely 
manner  by  the  proactive  mechanisms 
described  above,  about  rights  and 
obligations  under  the  CAA.  related  West 
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Virginia  statutes  and  associated  air 
quality  regulations.  In  addition,  the 
OAQ  will  be  responsible  for  developing 
and  maintaining  a  list  of  qualified 
auditors  for  small  business  stationary 
sources  to  contact.  The  list  will  include 
qualified  OAQ  personnel  who  will 
perform  simple  complimentary  audits 
on  request  as  well  as  other 
environmental  consultants  who  will 
charge  for  their  activities. 

The  sixth  requirement  is  to  develop 
procedures  for  consideration  of  requests 
from  a  small  business  stationary  source 
for  modification  of:  (A)  Any  work 
practice  or  technological  method  of 
compliance,  or  (B)  the  schedule  of 
milestones  for  implementing  such  work 
practices  or  compliance  meUiods 
preceding  any  applicable  compliance 
date.  Under  its  delegated  authority  to 
implement  the  SBAP,  the  OAQ  will 
meet  this  requirement  by  developing,  in 
consultation  with  the  state  Small 
Business  Ombudsman,  formal 
procedures  in  accordance  with  section 
507(a)(7)  of  the  CAA  to  receive,  review 
and  process  requests  for  work  practice, 
compliance  method  or  milestone 
modifications  by  no  later  than 
November  15, 1994.  The  Ombudsman 
will  serve  as  a  facilitator  for  these 
requests. 

2.  Ombudsman 

Section  507(a)(3)  of  the  CAA  requires 
the  designation  of  a  state  ofiice  to  serve 
as  the  Ombudsman  for  small  business 
stationary  sources  in  connection  with 
the  implementation  of  the  CAA.  West 
Virginia's  Secretary  of  DCLER  will 
designate  an  office  within  the  DCLER  to 
serve  as  Ombudsman  for  small  business 
concerns  as  they  relate  to  the 
implementation  of  the  CAA.  It  is 
anticipated  that  the  Ombudsman  will  be 
located  in  the  Economic  Development 
Office.  The  DCLER  will  provide  written 
notification  to  EPA  confirming  the 
designation  and  location  of  the 
Ombudsman's  office  by  March  30, 1994. 
The  Ombudsman  will  be  readily 
accessible  to  small  businesses  and,  on 
their  behalt  be  authorized  to  provide 
reports  to  and  communicate  with  state 
air  pollution  control  authorities  and  the 
Secretary  of  DCLER.  The  Ombudsman 
will  also  participate  in  many  aspects  of 
SBAP  implementation  such  as  assisting 
small  businesses  in  locating  sources  of 
funds  to  comply  with  environmental 
regulations.  Provisions  in  the 
PROGRAM  submittal  indicate  that  the 
Ombudsman's  office  will  be  adequately 
staffed  and  funded  to  fulfill  its  fimction 
in  relation  to  the  program. 


3.  Compliance  Advisory  Panel 

Section  507(e)  of  the  CAA  reqmres  the 
state  to  establi  -.h  a  Compliance  Advisory 
Panel  (CAP)  th  at  must  Include  two 
members  selected  by  the  Governor  who 
are  not  ownert  or  representatives  of 
owners  of  small  business  stationary 
sources:  four  nembers  selected  by  the 
state  legislatma  who  are  o\<aiers,  or 
represent  ownjrs,  of  small  businesses; 
and  one  memler  selected  by  the  head  of 
the  agency  in  cJiarge  of  the  air  pollution 
permit  prograia.  Section  16-20-19  of 
the  Code  of  W  Jst  Virginia  authorizes  the 
establishment  of  a  Compliance  Advisory 
Panel  in  accordance  with  \he  method  of 
selection  desc  ibed  above  and  in  section 
507(e)(2]  for  a  bicameral  legislature. 
Panel  members  will  be  appointed  no 
later  than  July  1, 1994. 

In  addition  o  establishing  the 
minimum  membership  of  the  CAP  the 
CAA  delineatns  four  responsibilities  of 
the  panel: 

(A)  To  rend  )r  advisory  opinions 
concerning  th  i  effectiveness  of  the 
SBAP,  difficu  ties  encountkred  and  the 
degree  and  se-'erity  of  enforcement 
actions; 

(B)  To  review  and  assure  that 
information  ft  r  small  business 
stationary  sources  is  easily 
understandab  e; 

(C)  To  pericdically  report  to  EPA 
concerning  tha  SBAP's  adherence  to  the 
principles  of  the  Paperwork  Reduction 
Act,  the  Equa  Access  to  Justice  Act,  and 
the  Regulator'  Flexibility  Act.  (Section 
507(e)(1)(B)  requires  the  CAP  to  report 
on  the  compliance  of  the  SBAP  with 
these  three  sit  tutes.  However,  since 
state  agencies  are  not  required  to 
comply  with  them,  EPA  oelieves  that 
the  State  PROGRAM  must  merely 
require  the  G*  J*  to  report  on  whether 
the  SBAP  is  a  ihering  to  the  general 
principles  of  these  Federal  Statutes.); 
and 

(D)  To  develop  and  disseminate  the 
reports  and  ac  visory  opinions  made 
through  the  S3AP. 

A  description  of  the  duties  and 
authorities  delegated  to  West  Virginia's 
Compbance  >  dvisorj'  Panel  indicates 
that  it  will  be  responsible  for  all  four  of 
the  activities  listed  above. 

4.  Eligibility 

Section  507(c)(1)  of  the  CAA  defines 
the  term  "smell  business  stationary 
source"  as  a  sationary  source  that: 

(A)  Is  ownei  or  operated  by  a  person 
who  employs  100  or  fewer  individuals, 

(B)  Is  a  sma  1  business  concern  as 
defined  in  the  Small  Business  Act; 

(C)  Is  not  a  :na)or  stationary  source; 

(D)  Does  no  emit  50  tons  per  year 
(tpy)  or  more  of  any  regulated  pollutant; 
and 


(E)  Emits  less  than  75  tpy  of  all 
regulated  pollutants. 

Except  for  source  categories  which  the 
EPA  Administrator  or  the  State  of  West 
Virginia  determines,  in  accordance  with 
sections  507(c)(3)(A)  and  (B),  to  have 
sufficient  financial  and  technical 
capabilities  to  meet  the  requirements  of 
the  CAA  without  PROGRAM  assistance, 
all  small  business  stationary  sources 
located  in  West  Virginia  will  be  eligible 
to  receive  assistance  under  the 
PROGRAM.  West  Virginia's  PROGRAM 
criteria  for  defining  a  "small  business 
stationary  source"  is  equivalent  to  the 
criteria  listed  in  section  507(c)(1)  of  the 
CAA.  The  State  of  West  Virginia  has  not 
provided  for  the  extension  of  eligibility 
for  assistance  under  the  PROGRAM 
beyond  the  requirements  of  sections 
507(c)(l)(C)-(E).  However,  the  State  may 
provide  "unofficial"  PROGRAM 
assistance  to  any  source  that  requests 
help  if  resources  are  available. 

in.  Summary  of  SIP  Revision 

The  State  of  West  Virginia  has 
submitted  a  SIP  revision  implementing 
each  of  the  required  PROGRAM 
elements  required  by  section  507  of  the 
CAA.  As  previously  stated,  the  authority 
to  implement  the  SBAP  has  been 
delegated  to  the  OAQ.  Program 
implementation  will  begin  no  later  than 
November  15. 1994.  The  Secretary  of 
West  Virginia's  DCLER  will  designate  an 
office  within  DCLER  to  serve  as 
Ombudsman  for  small  business 
concerns  as  they  relate  to  the  SBAP  by 
no  later  than  March  30, 1994.  Section 
16-20-19  of  the  code  of  West  Virginia 
authorizes  the  creation  of  a  Compliance 
Advisory  Panel  to  periodically  review 
the  effectiveness  of  the  SBAP,  All  panel 
members  will  be  appointed  by  no  later 
than  July  1. 1994.  In  this  action.  EPA  is 
approving  the  SIP  revision  submitted  by 
the  State  of  West  Virginia.  Accordingly, 
§  52.2560  is  added  to  40  CFR  part  52. 
subpart  XX-West  Virginia  to  reflect 
EPA's  approval  action  and  the  fact  that 
it  is  considered  part  of  the  West  Virginia 
SIP. 

EPA  is  approving  this  SIP  revision 
without  prior  proposal  because  the 
Agency  views  this  as  a  noncontroversial 
amendment  and  anticipates  no  adverse 
comments.  This  action  will  be  effective 
60  days  from  the  date  of  this  Federal 
Register  notice  unless,  within  30  days  of 
its  pubUcation,  notice  is  received  that 
adverse  or  critical  comments  will  be 
submitted.  If  such  notice  is  received, 
this  action  will  be  withdrawn  before  the 
effective  date  by  simultaneously 
publishing  two  subsequent  notices.  One 
notice  will  withdraw  the  final  action 
and  another  will  begin  a  new 
rulemaking  by  announcing  a  proposal  of 
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the  action  and  establishing  ■  comment 
period.  If  no  such  comments  ore 
received,  the  public  is  advised  that  this 
action  will  be  effective  on  November  15, 
1993. 

IV.  Final  Action 

EPA  is  approving  West  Virginia's  plan 
for  the  establishment  of  a  Small 
Business  Stationary  Source  Technical 
and  EnvironmeDtal  Compliance 
Assistance  Program.  Accordingly. 
$  52.2560  is  added  to  40  CFR  part  52. 
subpart  XX- West  Virginia  to  reflect 
EPA's  approval  action.  The  Agency  has 
reviewed  this  request  for  revision  of  the 
federally-approved  state 
implementation  plan  for  conformance 
with  the  CAA  including  sections  507 
and  110(aK2)CE). 

Nothing  in  this  action  should  be 
construed  as  permitting  or  allowing  or 
establishing  a  precedent  for  any  future 
request  for  revision  to  any  state 
implementation  plan.  Each  request  for 
revision  to  the  state  implementation 

f>lan  shall  be  considered  separately  in 
ight  of  specific  technical,  economic 
and  environmental  factors  and  in 
relation  to  relevant  statutory  and 
regulatory  requirements. 

Under  the  Regulatory  Flexibility  Act. 
5  U.S.C  600  et.  seq..  EPA  must  prepare 
a  regulatory  flexibility  analysis 
assessing  the  impact  of  any  proposed  or 
final  rule  on  small  entities.  5  U.S.C  603 
and  604.  Alternatively.  EPA  may  certify 
that  the  rule  will  not  have  a  significant 
impact  on  a  substantial  number  of  small 
entities.  Small  entities  include  small 
businesses,  small  not-for-profit 
enterprises,  and  government  entities 
with  jurisdiction  over  populations  of 
less  than  50,000. 

By  this  action,  EPA  is  approving  a 
state  program  created  for  the  purpose  of 
assisting  small  businesses  in  complying 
with  existing  statutory  and  regulatory 
requirements.  The  program  being 
approved  does  not  impose  any  new 
regulatory  burden  on  small  businesses; 
it  is  a  program  imder  which  small 
businesses  may  elect  to  take  advantage 
of  assistance  provided  by  the  state. 
Therefore,  because  EPA's  approval  of 
this  program  does  not  impose  anv  new 
regulatory  requirements  on  small 
businessee.  the  Administrator  certifies 
that  it  doee  not  have  a  significant 
economic  impact  on  any  small  entities 
affected. 

This  action  has  been  dassified  as  a 
Table  2  action  for  signature  by  the 
Regional  Administrator  ludo*  the 
procedures  published  in  the  Federal 
Eagiatar  on  January  19. 1980  (54  FR 
2214-2225).  On  January  6. 1989,  the 
Office  of  Management  and  Budget 
waived  Table  2  and  Table  3  SIP 


revisions  from  the  requlrem«its  of 
section  3  of  Executive  Order  12291  for 
a  period  of  two  years.  EPA  has 
submitted  a  request  for  a  permanent 
waiver  for  Table  2  and  3  SIP  revisions. 
OMB  has  agreed  to  continue  the 
temporary  waiver  until  such  time  as  it 
rules  on  EPA's  request. 

Under  section  307(b)(1)  of  the  Qean 
Air  Act.  petitions  for  judicial  review  of 
this  action,  approving  West  Virginia's 
Small  Business  Stationary  Source 
Technical  and  Environmental 
Compliance  Assistance  Program,  must 
be  filed  in  the  United  States  Court  of 
Appeals  for  the  appropriate  drctiit  by 
[Insert  date  60  days  from  date  of 
publication).  Filing  a  petition  for 
reconsideration  by  the  Administrator  of 
this  final  rule  does  not  affect  the  finality 
of  this  rule  for  the  purposes  of  judicial 
review  nor  does  it  extend  the  time 
within  which  a  petition  for  judicial 
review  may  be  filed,  and  shall  not 
postpone  the  effiectiveness  of  such  rule 
or  action.  This  action  may  not  be 
challenged  later  in  proceedings  to 
enforce  its  requirements.  (See  section 
307(b)(2).) 

List  of  Subjects  in  40  CFR  Part  52 

Air  pollution  control.  Environmental 
protection.  Small  business  assistance 
program. 

Dated:  August  23, 1993. 
W.  T.  WkakwaU. 
Acting  Regional  Administrator.  Begion  UI. 

40  CFR  part  52  is  amended  as  follows: 

PART  52-[AMENOEO] 

1.  The  authority  citation  for  part  52 
continues  to  read  as  follows: 

Authority:  42  U.S.C  7401-7671q. 

Subpart  XX-Weat  Virginia 

2.  Section  52.2560  is  added  to  read  as 
follows: 

|52.25fi0    Small  buatoMS  technical  and 
environmental  compliance  aaaiatance 


Virginia  must  implement  the  program  as 
submitted  and  approved  by  EPA. 
(FR  Doc  93-22062  Piled  9-14-93;  8:45  am) 
aajjMacooc  i 


On  January  13. 1993  the  Secretary  of 
the  West  Vii^nia  Department  of 
Commerce,  Labor  and  Environmental 
Resources  submitted  a  plan  for  the 
establishment  and  implementation  of  a 
Small  Business  Technical  and 
Environmental  ClompUance  Asaistance 
Program  as  a  state  implementation  plan 
revision  (SIP),  as  required  by  title  V  of 
the  Clean  Air  Act.  EPA  approved  the 
Small  Business  Technical  and 
Environmental  Compliance  Aasistance 
Program  on  September  15. 1993,  and 
made  it  pert  of  the  Wect  Virginia  SIP.  As 
with  all  components  of  the  SIP,  West 


40  CFR  Part  52 

(IL  7-2-S982:  FRL-470a-31 

Approval  and  Promulgation  of 
Implamentatlon  Plana;  illinoia 

agency:  U.S.  Environmental  Protection 

Agency  (U.S.  EPA). 

ACTION:  Final  rule.      

SUMMARY:  U.S.  EPA  is  approving  a 
request  by  the  State  of  Illinois  to  revise 
its  Illinois  State  Implementation  Plan 
(SEP)  for  Total  Suspended  Particulate 
(TSP)  matter.  The  requested  revision 
constitutes  a  relaxation  of  existing 
requirements  as  they  pertain  to 
particulate  emissions  fit>m  continuous 
automatic  stoking  animal  pathological 
waste  incinerators.  Included  with  this 
revision  request  is  a  demonstration  that 
the  emission  relaxations  will  not 
interfere  with  attainment  and 
maintenance  of  the  PM-10  (particulate 
matter  with  a  nominal  diameter  of  10 
micrometere  or  less)  National  Ambient 
Air  Quality  Standards  (NAAQS)  or  of 
any  other  applicable  requirement  of  the 
Clean  Air  Act  (Act).  U.S.  EPA's  action 
is  based  upon  a  revision  request  which 
was  submitted  by  the  State  under  the 
requirements  of  part  D  of  the  Act. 
EFFECTIVE  DATE:  This  action  is  effective 
on  November  15. 1903  unless  notice  is 
received  by  October  15, 1993  that 
someone  wishes  to  submit  adverse  or 
critical  comments.  If  the  effective  date  is 
delayed,  timely  notice  will  be  published 
in  the  Federal  Register. 
ADDRESSES:  Written  comments  should 
be  addressed  to:  J.  Elmer  Bortzer.  Chief. 
Regulation  Development  Section. 
Regulation  Development  Branch  (AR- 
ISp.  United  States  Environmental 
Protection  Agency,  77  West  Jackson 
Boulevard,  Chicago,  Illinois  60604. 

A  copy  of  this  revision  to  the  Illinois 
SIP  is  available  for  inspection  at:  Jwry 
Kurtzweg  (ANR-443).  U.S. 
Environmental  Protection  Agency.  401 
M  Street.  SW..  Washington.  DC  20480. 
FOR  FURTHER  MFORMATION  CONTACT: 
Randolph  O.  Cano,  Regulation 
Development  Branch,  Reguladon 
Development  Section  (AR-18J),  U.S. 
Environmental  Protection  Agency, 
Region  5.  Chicago,  Illinois  60604.  (312) 
886-6036. 

SUPPLEMENTARY  MFORMATION:  U.S.  EPA 
revised  the  particulate  matter  standard 
cm  July  1. 1087  (52  FR  24634).  and 
replaced  the  TSP  ambient  air  quality 
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standard.  The  revised  standard  is 
expressed  in  terms  of  PM-10.  However., 
at  the  State's  option.  U.S.  EPA  continues 
*o  process  TSP  SIP  revisions  which 
were  in  process  at  the  time  the  new 
(PM-10)  standard  was  promulgated.  In 
the  policy  document  published  on  July 
1. 1987  (52  FR  24679,  column  2).  U.S. 
EPA  stated  that  it  would  regard  existing 
TSP  SIPs  as  necessary  interim 
particulate  matter  plans  during  the 
period  proceeding  the  approval  of  State 
plans  sf)eciFically  aimed  at  PM-10. 
Section  110(1)  of  the  amended  Act.  42 
U.S.C.  7410(1).  prohibits  U.S.  EPA  from 
approving  a  revision  of  a  plan  if  the 
revision  would  interfere  with  any 
applicable  requirements  concerning 
attainment  and  reasonable  further 
progress  (as  defined  in  section  171),  or 
any  other  applicable  requirements  of  the 
Act.  If  the  SIP  revision  is  judged  to 
include  more  stringent  provisions  than 
are  in  the  existing  plan.  U.S.  EPA's 
general  policy  is  to  approve  it. 
Regulations  in  the  TSP  SIP  cannot  be 
relaxed  without  a  demonstration  that 
the  revision  will  not  interfere  with 
attainment  and  maintenance  of  the  PM- 
10  NAAQS.  It  is  U.S.  EPA's  judgment 
that  although  this  revision  constitutes  a 
relaxation  of  existing  requirements,  the 
State  has  provided  an  approvable 
demonstration  that  this  requested  SIP 
revision  will  not  interfere  with  the 
attainment  and  maintenance  of  the  PM- 
10  NAAQS  nor  of  any  other  applicable 
requirement  of  the  amended  Act,  as 
required  by  section  110(1). 

Description  of  SIP  Revision 

On  July  21. 1986.  the  Illinois 
Environmental  Protection  Agency 
(lEPA)  submitted  a  proposed  revision  to 
Illinois'  TSP  SIP  for  parallel  processing. 
The  proposed  revision  changes  TSP 
emission  limitations  for  continuous 
automatic  stoking  animal  pathological 
waste  incinerators.  The  only  existing 
source  that  this  revision  would  apply  to 
is  a  pathological  waste  incinerator 
operated  by  the  City  of  Chicago  at  Goose 
Island.  Basic  Environmental 
Engineering,  Inc.  designed  and 
manufactured  the  Goose  Island 
incinerator. 

Goose  Island  is  located  in  North  Town 
Township,  which  has  been  redesignated 
to  attainment  for  TSP.  See  58  FR  25567 
(April  27. 1993).  The  1990  Amendments 
to  the  Act,  upon  enactment,  provided 
that  all  areas  of  the  country  be 
designated  either  nonattainment  or 
unclassifiable  for  PM-10  (section 
107(d)(4)(B)).  As  further  provided  in 
section  107(d)(4)(B)(iii)  of  the  Act.  those 
areas  in  the  State  not  designated 
nonattairunent  for  PM-10  are  designated 
as  unclassifiable  for  PM-10.  Goose 


Island  was  not  among  those  areas 
designated  as  a  nonattainment  area  for 
PM-10  unc  er  section  107(d)(4)(B).  See 
56  FR  56694  (November  6, 1991). 

On  Janucry  4, 1984,  a  stack  test  at  the 
Goose  Islar  d  incinerator  measured  a 
TSP  particulate  concentration,  corrected 
to  12  percent  carbon  dioxide  (CO^) 
utilizing  the  following  methodology: 

The  emission  rate  (C12)  of  particulate 
matter,  cor-ected  to  12  percent  CO2.  is 
computed  or  each  stack  test  run  using 
the  following  equation: 

c,j=cs(12/%302) 

where: 

Ci2=concentjation  of  particulate  matter. 

corrected  ol2  percent  CO:. 
Cs=concentr)tion  of  particulate  matter. 
%C07=CXh  concentration. 

The  stacl;  test  found  a  particulate 
concentration  of  0.464  gr/dscf.  which  is 
well  above  the  current  limit  of  0.1  gr/ 
scf.'  A  seccnd  stack  test  was  conducted 
on  April  li;,  1984.  with  40  pounds  (lbs) 
of  charcoal  added  to  each  load  of  animal 
carcasses  eitering  the  incinerator. 
Charcoal  is  not  considered  an  auxiliary 
fuel:  theref  Dre,  the  CO2  produced  by  the 
charcoal  is  not  subtracted  from  the  total 
flue  gas  CC  2.  With  the  addition  of 
charcoal,  the  TSP  particulate 
concentrat  on,  corrected  to  12  percent 
CO2.  measured  at  0.097  gr/dscf.  This  is 
in  compliance  with  the  State  rule.  The 
Goose  Islarid  incinerator  was  granted  a 
permit,  with  an  operating  condition 
requiring  charcoal  to  be  burned  with  the 
carcasses  t)  maintain  emissions  in 
compliano)  with  the  State  rule. 

The  source  contends  that  adding 
charcoal  tc  the  charge  is  burdensome 
and  expen:.ive.  Ttie  source  would  prefer 
that  the  incinerator  have  a  less  stringent 
limitation  .nnd  be  allowed  to  bum 
natural  gas.  The  source  also  contends 
that  the  an:  ount  of  particulate  matter 
emitted  pe*  100  lbs  of  charged  waste  is 
reduced  w  len  charcoal  is  not  added  to 
the  waste. 

The  currant  regulation.  Title  35  of  the 
Illinois  Administrative  Code  (35  LAC). 
Section  212.181,^  limits  particulate 
emissions  Tom  new  incinerators 


'  To  conven  from  grains  per  dry  standard  cubic 
foot  (gr/dscf)  10  grains  per  standard  cubic  foot  (gr/ 
scf).  multiply  the  gr/dscf  by  (1— percent  moisture) 
to  get  gr/scf. 

gr/scf=(gr/dscf)(l— percent  moisture) 

The  higher  he  moisture  content  the  greater  the 
difference  bet  veen  "gr/dscr'  and  "gtlscV.  The 
January  4.  19E4  stack  test  averaged  14.3  percent 
moisture. 

2  It  should  lie  noted  that  Section  212.181  (35  lAC) 
was  incorporated  into  the  Illinois'  SIP  as  Illinois 
Pollution  Con  rol  Board  (IPCB)  Rule  203(e)  on 
November  27. 1981  (46  FR  57893).  Illinois  has 
subsequently  -ecodified  its  environmental 
regulations  in  o  35  lAC  The  regulations  in  the  SIP 
have  not  twen  recodiHed.  U.S  EPA  treats  this 
requested  SIP  revision  •*  a  modification  to  IPCB 
Rule  203(e). 


burning  less  than  2000  lbs  of  refuse  per 
hour  to  0.10  gr/scf  of  effluent  gases 
corrected  to  12  percent  carbon  dioxide 
(CO2). 

The  revision  that  has  been  submitted 
by  Illinois.  Section  212.185.  would  limit 
particulate  emissions  from  continuous 
automatic  stoking  animal  pathological 
waste  incinerators  to  0.1  lbs  TSP  per 
100  lbs  of  animal  pathological  waste 
charged.  In  addition,  the  particulate 
matter  emissions  produced  when 
burning  animal  pathological  waste, 
using  gaseous  auxiliary  fuel,  shall  not 
exceed  the  lbs  TSP/hour  emission  rate 
equivalent  to  the  maximum 
concentration  rate  set  forth  in  Section 
212.181(d)  (the  current  rule)  when 
applied  to  burning  a  maximum  of  2000 
lbs  of  mixed  charge  animal  pathological 
waste  plus  solid  waste  for 
demonstration  of  compliance.  "Mixed 
charge"  shall  contain  no  more  than  25 
percent  by  weight  of  solid  waste  other 
than  animal  pathological  waste. 

To  determine  compliance  with  the 
equivalent  lbs  TSP/hour  emission  limit, 
two  series  of  tests  would  be  performed. 
The  first  series  of  tests  would  be 
performed  with  a  maximum  of  2000  lbs 
of  mixed  charge  and  must  demonstrate 
that  the  incinerator  can  meet  the  0.1  gr/ 
scf  limit.  The  results  of  this  series  of 
tests  are  converted  to  a  lbs  TSP/hour 
rate.  The  second  series  of  tests  would  be 
performed  with  animal  pathological 
waste  only  to  determine  the  lbs  TSP/ 
hour  that  is  being  emitted.  To  be  in 
compliance  with  Section  212.185(d),  the 
results  of  the  second  series  of  tests  must 
be  less  than  or  equal  to  the  results  of  the 
first  series  of  tests. 

The  State  rule  requires  that  the 
following  conditions  also  be  met: 

(1)  TTie  incinerator  shall  bum  animal 
pathological  waste  exclusively,  except 
as  otherwise  prescribed  by  the  lEPA 
during  specified  test  operations. 

(2)  The  incinerator  shall  bum  no  more 
than  2000  lbs  of  waste  per  hour. 

(3)  The  incinerator  shall  be  a  muhi- 
stage  controlled  air  combustion 
incinerator  having  a  cyclical  pulse 
stoking  hearth. 

Evaluation  of  Requested  Revision 

The  requested  SIP  revision,  Section 
212.185,  would  establish  two  particulate 
emission  limits  for  automatic  stoking 
pathological  waste  incinerators.  Section 
212.185(c)  establishes  a  0.1  lbs  TSP/lOO 
lbs  of  charge  limit.  With  a  2000  lbs  of 
waste  per  hour  capacity  limit,  this 
would  allow  the  incinerator  to  emit  up 
to  2  lbs  TSP/hour.  Section  212.185(d) 
limits  the  incinerator  to  a  lbs  TSP/hour 
emission  rate  equal  to  or  less  than  the 
maximum  equivalent  lbs  TSP/hour 
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emission  rate  allowed  under  a  0.1  gr/tcf 
limit  corrected  to  12%  COj. 

Afl  stated  above,  regulations  in  the 
TSP  SIP  cannot  be  relaxed  without  a 
demonstration  that  the  revision  will  not 
interfere  with  attainment  and 
maintenance  of  the  PM-10  NAAQS. 
DEPA  p>erformed  a  dispersion  modeling 
analysis  according  to  U.S.  EPA  guidance 
to  demonstrate  attainment  and 
maintenance  of  the  PM-10  NAAQS. 
I£PA  used  the  Industrial  Source 
Complex  Short  Term  model,  version 
92273.  The  modeling  analysis  was 
submitted  on  May  7, 1993.  and 
supplementary  documentation  was 
received  by  U.S.  EPA  on  June  5. 1993. 
The  analysis  models  the  PM-10 
emissions  of  the  incinerator  and  of  three 
nearby  PM-10  sources,  and  includes  a 
conservative  background  ambient 
concentration  estimate. 

Considering  all  modeled  sources, 
background  emissions,  and  the 
maximum  PMio  emissions  allowed  by 
the  0.1  lbs  TSP/lOO  lbs  charge  limit  at 
the  incinerator,  a  maximum  24-hour 
ambient  PMio  concentration  of  131.5 
Hg/m*  was  predicted.  This  is  well  below 
the  PMio  24-hour  standard  of  150  ^g/mJ. 
The  annual  ambient  PMio  concentration 
predicted  was  40  ^g/m>,  which  is  below 
the  PMio  annual  standard  of  50  ng/m». 
It  is  U.S.  EPA's  judgment  that,  in 
accordance  with  section  110(1).  the  State 
has  provided  an  acceptable 
demonstration  that  this  requested  SIP 
relaxation  revision  will  not  interfere 
with  attainment  and  maintenance  of  the 
PM-10  NAAQS  nor  of  any  other 
applicable  requirement  of  the  amended 
Act.  A  more  detailed  description  of  the 
aliamment  demonstration  analysis  may 
be  found  in  the  June  25. 1993  Technical 
Support  Document  available  at  the 
above  address. 

Rulemaking  Action 

Based  on  its  review  of  the  information 
presented  by  the  State  of  Illinois,  U.S. 
EPA  is  approving  the  requested  SIP 
revision.  As  noted  above,  lEPA's 
submitted  modeling  analysis 
demonstrates  that  the  requested  SIP 
revision,  while  constituting  a  relaxation 
of  the  State  of  Illinois'  existing 
requirements  pertaining  to  particulate 
emissions  from  continuous  automatic 
stoking  animal  pathological  waste 
incinerators,  will  not  interfere  with 
attainment  and  maintenance  of  the  PM- 
IO NAAQS  nor  of  any  other  applicable 
requirement  of  the  amended  Act.  as 
required  by  section  110(1). 

Because  U.S.  EPA  considers  today's 
action  noncontroversial  and  routine,  we 
are  approving  it  today  without  prior 
proposal.  The  action  will  become 
effective  on  November  15. 1993. 


However,  if  we  receive  notice  by 
October  IS,  1993  that  someone  vdshee 
to  submit  adverse  comments,  then  U.S. 
EPA  will  publish:  (1)  A  notice  that 
withdraws  the  action,  and  (2)  a  notice 
that  begins  a  new  rulemaking  by 
proposing  the  action  and  establishing  a 
comment  period. 

This  action  has  been  classified  as  a 
Table  2  action  by  the  Regional 
Administrator  under  the  procedures 
published  in  the  Federal  Register  on 
January  19. 1989  (54  FR  2214-2225).  On 
January  6. 1989.  the  Office  of 
Management  and  Budget  (OMB)  waived 
Table  2  and  3  SIP  revisions  (54  FR  2222) 
from  the  requirements  of  Section  3  of 
Executive  Order  12291  for  a  period  of  2 
years.  U.S.  EPA  has  submitted  a  request 
for  a  permanent  waiver  for  Table  2  and 
3  SIP  revisions.  OMB  has  agreed  to 
continue  the  temporary  waiver  until 
such  time  as  it  rules  on  U.S.  EPA's 
request. 

Nothing  in  this  action  should  be 
construed  as  permitting,  allowing  or 
establishing  a  precedent  for  any  future 
request  for  revision  to  any  SIP. 

U.S.  EPA  shall  consider  each  request 
for  revision  to  the  SIP  in  Ught  of  speciRc 
technical,  economic,  and  environmental 
factors  and  in  relation  to  relevant 
statutory  and  regulatory  requirenients. 

Under  the  Regulatory  Flexibility  Act, 
5  U.S.C.  600  et  seq..  U.S.  EPA  must 
prepare  a  regulatory  flexibility  analysis 
assessing  the  im[>act  of  any  proposed  or 
final  rule  on  small  entities.  (5  U.S.C  603 
and  604.)  Alternatively,  U.S.  EPA  may 
certify  that  the  rule  will  not  have  a 
significant  impact  on  a  substantial 
number  of  small  entities.  Small  entities 
include  small  businesses,  small  not-for- 
profit  enterprises,  and  government 
entities  with  jurisdiction  over 
populations  of  less  than  50,000. 

SIP  approvals  under  section  110  and 
subchapter  I,  Part  D  of  the  Act  do  not 
create  any  new  requirements,  but 
simply  approve  requirements  that  the 
State  is  already  imposing.  Therefore, 
because  the  Federal  SIP-approval  does 
not  impose  any  new  requirements.  I 
certify  that  it  does  not  have  a  significant 
impact  on  any  small  entities  affected. 
Moreover,  due  to  the  nature  of  the 
Federal-state  relationship  under  the  Act, 
preparation  of  a  regulatory  flexibility 
analysis  would  constitute  Federal 
inquiry  into  the  economic 
reasonableness  of  state  action.  The  Act 
forbids  U.S.  EPA  to  base  its  actions 
concerning  SIPs  on  such  grounds. 
Union  Electric  Co.  v.  U.S.  EPA.  427  U.S. 
246,  256-66  (S.Ct.  1976);  42  U.S.C 
section  7410(aH2). 

Under  section  307(b)(1)  of  the  Act. 
petitions  for  judicial  review  of  this 
action  must  be  filed  in  the  United  States 


Court  of  Appeals  for  the  appropriate 
dicuit  by  November  15. 1993.  Filing  • 
petition  for  reconsideration  by  the 
Administrator  of  this  final  rule  does  not 
affect  the  finality  of  this  rule  for  the 
purposes  of  judicial  review  nor  does  it 
extend  the  time  within  which  a  petition 
for  judicial  review  may  be  filed,  and 
shall  not  postpone  the  effectiveness  of 
such  rule  or  action.  This  action  may  not 
be  challenged  later  in  proceedings  to 
enforce  its  requirements.  (See  section 
307(b)(2).) 

List  of  SubjecU  in  40  CFR  Part  52 

Air  pollution  control.  Environmental 
Protection.  Incorporation  by  Rflferenca. 
Particulate  matter. 

Note. — Incorporation  by  reference  of  the 
State  Implementation  Plan  for  the  State  of 
Illlnoii  was  approved  by  the  Director  of  the 
Federal  Registar  on  July  1. 1982. 

Dated:  August  20. 1993. 
Valdas  V.  Adamkus. 
HegionaJ  Administrator. 

Part  52,  chapter  I.  title  40  of  the  Code 
of  Federal  Regulations  is  amended  as 
follows: 

PART  52— {AMENDED] 

1.  The  authority  for  part  52  continues 
to  read  as  follows: 

Authority:  42  U.S.C  7401-7671q. 
Subpart  O— Illinois 

2.  Section  52.720  is  amended  by 
adding  paragraph  (c)(98)  to  read  as 
follows: 

152.720    Menttfieaftion  of  plan. 

(c)*  •  * 

(98)  On  July  21. 1986.  the  State  a 
submitted  revision  to  its  particulate 
matter  regulations  to  incorporate  an 
emission  limit  for  continuous  automatic 
stoking  animal  pathological  waste 
incinerators. 

(i)  Incorporation  by  reference. 

(A)  Title  35:  Environmental 
Protection,  Subtitle  B:  Air  Pollution, 
Chapter  1:  Pollution  Control  Board,  part 
212  Visible  and  Particulate  Matter 
Emissions,  subpart  D:  Particulate  Matter 
Emissions  from  Incinerators,  section 
212.185  Continuous  Automatic  Stoking 
Animal  Pathological  Waste  Incinerators, 
Adopted  December  18, 1986.  added  at 
11  111.  Reg.  1410,  effective  December  30, 
1986. 


(FR  Doc  93-22556  Filed  9-14-93;  8:45 1 
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40  CFR  Pvt  52 

PMA-9-S-5824:  A-1-FRL-4700-7] 

Approval  and  Promulgation  of  Air 
Quality  knpiamantation  Plarta; 
Massactiuaetts;  Stage  M  Vapor 
Recovery 

AGENCY:  Environmental  Protection 
Agency  (EPA) 
ACTION:  Final  rule. 

SUMMARY:  The  EPA  is  taking  action  to 
approve  Massachusetts'  revised  Stage  II 
vapor  recovery  rule,  entitled 
"Dispensing  of  Motor  Vehicle  Fuel." 
located  at  310  CMR  7.24(6).  as  a  revision 
to  the  Massachusetts  State 
implementation  plan  (SIP)  for  ozone. 
Massachusetts  submitted  this  revised 
regulation  in  response  to  the  Stage  II 
requirements  of  section  182(b)(3)  of  the 
Clean  Air  Act,  as  amended  in  1990, 
which  requires  all  ozone  nonattainment 
areas  classified  as  moderate  or  worse  to 
require  owners  and  operators  of  gasoline 
dispensing  fa(  ihties  to  install  and 
operate  Stage  II  vapor  recovery 
equipment,  and  EPA's  December  14. 
1992  Federal  Register  notice  (57  FR 
58993)  regarding  Massachusetts' 
existing  Stage  11  regulation. 
EFFECTIVE  DATE:  This  action  will  become 
effective  November  15. 1993,  unless 
notice  is  received  by  October  15,  1993, 
that  adverse  cr  critical  comments  will 
be  submitted.  If  the  effective  date  is 
delayed,  timely  notice  will  be  published 
in  the  Federal  Register. 

ADDRESSES:  Comments  may  be  mailed  to 
Linda  M.  Murphy,  Director.  Air, 
Pesticides  and  Toxics  Management 
Division,  U.S.  Environments!  Protection 
Agency,  Region  I,  JFK  Federal  Building, 
Boston,  MA  02203.  Copies  of  the 
documents  r»levant  to  this  action  are 
available  for  public  inspection  during 
normal  business  hours,  by  appointment 
at  the  Air,  Pesticides  and  Toxics 
Management  Division,  U.S. 
Environmental  Protection  Agency, 
Region  I.  One  Congress  Street,  10th 
floor,  Boston,  MA;  Jerry  Kurtzweg,  U.S. 
Environmental  Protection  Agency.  401 
M  Street.  SW.,  (ANR-443),  Washington, 
DC  20460;  and  the  Division  of  Air 
Quality  Control,  Department  of 
Environmental  Protection.  One  Winter 
Street,  8th  Floor,  Boston,  MA  02108. 
FOR  FURTHER  INFORMATION  CONTACT: 
Anne  E.  Arnold.  (617)  565-3166. 
SUPPt.EMENTARY  INFORMATION:  Under 
section  182(b)(3),  EPA  was  required  to 
issue  guidance  as  to  the  effectiveness  of 
Stage  II  systems.  In  November  1991, 
EPA  issued  technical  and  enforcement 
guidance  to  meet  this  requirement. 
These  two  documents  are  entitled 


"Technical  G  lidance-Stage  II  Vapor 
Recovery  Sys  ems  for  Control  of  Vehicle 
Refueling  Em  ssions  at  Gasoline 
Dispensing  Fi  dhties"  (Technical 
Guidance)(EP(\-450/3-91-022)  and 
"Enforcement  Guidance  for  Stage  II 
Vehicle  Refueling  Control  Programs" 
(Enforcement  Guidance).  In  addition,  on 
April  16, 199::,  EPA  published  the 
"General  Preamble  for  the 
Implementation  of  Title  I  of  the  Clean 
Air  Act  Amer  dments  of  1990"  (General 
Preamble)  (57  FR  13498).  The  guidance 
documents  and  the  General  Preamble 
interpret  the  S.tage  II  statutory 
requirement  and  indicate  what  EPA 
believes  a  Sta  e  submittal  needs  to 
include  to  meat  that  requirement. 

Under  secti  in  182(b)(3}  of  the 
amended  Act,  moderate  and  above 
ozone  nonattainment  areas  were 
required  to  suamit  Stage  II  vapor 
recovery  rules  by  November  15, 1992.  In 
addition,  section  184(b)(2)  of  the 
amended  Act  requires  all  areas  that  are 
located  in  an  ozone  transport  region 
(OTR)  to  adopt  Stage  II  regulations  in 
accordance  w  th  section  182(b)(3)  or 
measures  that  EPA  has  identiHed  as 
capable  of  achieving  equivalent 
reductions  to  section  162(b)(3)  Stage  11 
controls.*  These  measures  must  be 
submitted  witiin  1  year  of  EPA 's 
completion  of  its  Stage  II  comparability 
study. 

The  entire  Commonwealth  of 
Massachusettj  is  designated 
nonattainmen  for  ozone  and  is 
classiHed  as  stirious.  See  56  FR  56694 
(Nov.  6. 1991)  and  57  FR  56762  (Nov. 
30, 1992).  codified  at  40  CFR  81.322.  In 
addition,  Masr>achusetts  is  also  located 
in  the  northeast  ozone  transport  region. 
See  CAA  section  184(a).  Thus, 
Massachusetts  is  required  to  adopt  Stage 
II  vapor  recoviiry  rules  in  accordance 
with  sections  182(b)(3)  and  184(b)(2)  of 
the  amended  /let 

Under  section  182(b)(3).  moderate  and 
above  ozone  nonattainment  areas  are 
required  to  ad  ipt  regulations  requiring 
owners  or  ope-ators  of  gasoline 
dispensing  systems  to  install  and 
operate  vapor  *ecovery  equipment  at 
their  facilities.  Section  182(b)(3)(A)  of 
the  Act  specifics  that  Stage  II  controls 
must  apply  to  iny  facility  that  disjsenses 
more  than  lO.COO  gallons  of  gasohne  per 
month  or,  in  tie  case  of  an  independent 
small  business  marketer  (ISBM),  any 
facility  that  di;  penses  more  than  50,000 
gallons  of  gaso;ine  per  month.  Section 
324  of  the  Act  defines  an  ISBM. 


>  Pursuant  to  »ec  ioo  184(bM2).  by  November  15, 
1993.  EPA  must  canpMe  a  study  identifying 
coDtTol  maasuros  c  pabl«  of  achieving  emission 
reduction*  corapan  bie  to  tfoote  achievable  through 
the  Mcttod  lS2(b)(:  I  Suie  II  controU.  The  EPA  U 
in  the  process  of  pe. -forming  that  study. 


In  addition.  EPA's  guidance  states 
that  States  should  reouire  that  Stage  11 
systems  be  tested  and  certified  to  meet 
a  95  percent  emission  reduction 
efficiency  by  using:  (1)  A  method  tested 
and  approved  by  the  California  Air 
Resources  Board  (CARB);  (2)  a  testing 
program  that  is  equivalent  to  the  CARB 
program,  that  will  be  conducted  by  the 
State  (or  by  a  third  party  recognized  by 
the  State),  and  that  EPA  has  approved 
(or  is  proposing  for  approval)  for 
incorporation  into  the  SIP;  or  (3)  a 
system  approved  by  CARB.  EPA 
guidance  also  states  that  facilities 
should  be  required  to  verify  proper 
installation  and  function  of  Stage  II 
equipment  through  use  of  a  liquid 
blockage  test  and  a  leak  test  prior  to 
system  operation  and  every  five  years  or 
upon  major  modification  of  a  facility 
(i.e.,  75  percent  or  more  equipment 
change). 

On  May  17. 1990,  EPA  received  a 
formal  Sff"  submittal  from  the 
Massachusetts  Department  of 
Environmental  Protection  (DEP) 
containing  the  State's  newly  adopted 
Stage  II  vapor  recovery  regulation 
entitled  "Dispensing  of  Motor  Vehicle 
Fuel"  located  at  310  CMR  7.24(6).  This 
state-initiated  SIP  submittal  was 
submitted  prior  to  the  November  15, 
1990  enactment  of  amendments  to  the 
Act.  EPA  published  a  Final  Rulemaking 
Notice  (FRN)  approving  Massachusetts' 
existing  Stage  U  regulation  on  December 
14, 1992  (57  FR  58993).  As  stated  in 
EPA's  FRN,  although  there  were  still 
outstanding  issues  associated  with  the 
existing  Stage  II  rule,  EPA  approved  this 
revision  to  the  Massachusetts  SIP.  since 
it  would  strengthen  the  existing  SIP  and 
contribute  to  a  reduction  in  volatile 
organic  comjoound  emissions  until  such 
time  as  DEP  revised  its  Stage  n  rule  to 
meet  all  of  the  requirements  of  section 
182(b)(3)  of  the  CAA.  EPA's  FRN  also 
enumerated  the  outstanding  issues 
associated  with  this  rule  which  the  State 
would  need  to  address  in  order  for  EPA 
to  approve  the  regulation  as  meeting  the 
requirements  of  the  CAA.  Massachusetts 
subsequently  adopted  revisions  to  this 
regulation  in  accordance  with  the 
amendments  outlined  in  EPA's  FRN. 
The  necessary  amendments  outlined  in 
EPA's  FRN  and  the  State's  response  are 
discussed  below. 

On  November  13.  1992. 
Massachusetts  DEP  submitted  a  formal 
request  to  EPA  to  amend  the 
Massachusetts  SIP.  This  SIP  revision 
request  contains  amendments  to  the 
State's  Stage  II  vapor  recovery  rule.  In 
addition,  on  February  17. 1993,  DEP 
submitted  the  adopted  version  of  the 
revised  Stage  n  regulation  along  with 
additional  documentation  ragardiog  the 
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effective  date  of  this  rule.  The  EPA  has 
reviewed  this  regulation  aeainst  the 
statutory  requirements  and  for 
consistency  with  EPA  guidance. 
Massachusetts'  regulation  and  EPA's 
evaluation  are  detailed  in  a 
memorandum  dated  April  5, 1993, 
entitled  "Technical  Support 
Document — Massachusetts — Stage  D 
Vapor  Recovery  Revisions."  Copies  of 
that  document  are  available,  upon 
request,  from  the  EPA  Regional  Office 
Usted  in  the  ADDRESSES  section  of  this 
notice.  A  summary  of  EPA's  analysis  is 
provided  below. 

310  CMR  7.24(6)— Dispensing  of  Motor 
Vehicle  Fuel 

This  regulation  requires  all  existing 
motor  vehicle  fuel  dispensing  facilities 
in  Massachusetts  wiih  throughput 
volumes  of  greater  than  10.000  gallons 
per  month  to  install  and  operate  Stage 
II  vapor  recovery  equipment.  The 
required  installation  date  for  this 
equipment  varies  depending  on  a 
facility's  annual  gasoline  throughput 
(i.e.,  larger  throughput  facilities  must 
comply  earliar  than  smaller  throughput 
facilities).  The  required  installation 
dates  range  from  April  1. 1991  to  April 
1, 1994.  In  addition,  this  regulation  also 
requires  any  motor  vehicle  fuel 
dispensing  facility,  which  has  been 
constructed  or  substantially  modified 
after  November  1. 1989.  regardless  of 
throughput,  to  install  and  operate  a 
Stage  n  vapor  recovery  and  control 
system  at  ^e  completion  of  its 
construction  or  substantial 
modification,  or  April  1. 1991, 
whichever  is  later. 

Outstanding  Issues  Cited  in  EPA's  FRN 
and  Massachusetts'  Response 

1.  The  first  necessary  amendment 
noted  in  EPA's  FRN  relates  to  the 
applicability  levels  of  Massachusetts' 
Stage  II  regulation.  At  the  time  of  EPA's 
FRN,  the  regulation  required  that  all 
motor  vehicle  fuel  dispensing  facilities 
with  a  throughput  volume  of  greater 
than  20,000  gallons  of  motor  vehicle 
fuel  per  month  since  January  1, 1988 
install  Stage  II  vapor  recovery  systems. 
Section  182(b)(3)(A)  of  the  CAA, 
however,  requires  that  Stage  II 
provisions  be  adopted  for  facilities 
which  dispense  greater  than  10,000 
gallons  per  month,  or  50.000  gallons  per 
month  in  the  case  of  ISBMs.  Thus,  the 
Massachusetts  applicabiUty  levels  were 
not  consistent  with  the  requirements  of 
the  CAA.  For  those  stations  that  are  not 
considered  ISBMs.  the  Massachusetts 
regulation  had  a  less  stringent 
apnlicability  cutoff. 

ui  response  to  this  noted  deficiency, 
Massachusetts  revised  subsection  310 


CMR  7.24(6)(a)  to  state  that  the  Stage  U 
requirements  of  the  regulation  apply  to 
all  facilities  which  dispense  10,000 
gallons  or  more  per  month.  In  addition, 
the  State  revi  seel  the  compliance 
schedule  of  the  regulation  in  accordance 
with  this  change  in  applicability. 
Specifically,  subsection  310  CMR 
7.24(6)(d)2c  was  revised  to  state  that 
compliance  must  be  achieved  by  April 
1, 1993  for  facilities  where  the  annual 
throughput  is  less  than  500,000  gallons 
per  year  but  is  greater  than  or  equal  to 
20,000  gallons  in  any  one  calendar 
month.  Also,  a  new  subsection  was 
added,  310  CMR  7.24(6)(d)2d.  which 
requires  compliance  by  April  1, 1994,  or 
thirty  days  after  dispensing  10,000 
gallons  in  any  calendar  month, 
whichever  is  later,  for  all  other  facilities 
subject  to  this  rule. 

Massachusetts'  recent  revisions, 
therefore,  sufficiently  address  the 
previously  noted  deficiency  regarding 
Stage  II  applicability  levels.  The 
applicability  of  Massachusetts'  revised 
Stage  II  rule  is  more  stringent  than  the 
CAA,  since,  in  addition  to  requiring 
facilities  which  dispense  10,000  gallons 
or  more  per  month  to  install  Stage  II 
systems,  this  rule  also  requires  all 
facilities  which  have  been  constructed 
or  substantially  modified  after 
November  1.  1989.  regardless  of 
throughput,  to  install  Stage  II  systems. 
Furthermore,  this  regulation  does  not 
contain  a  50,000  gallon  per  month 
exemption  for  ISBMs  as  allowed  by  the 
CAA. 

2.  EPA's  FRN  also  noted  that  the 
following  testing  requirements  should 
be  included  in  the  Massachusetts'  Stage 
n  regulation  as  outlined  in  EPA's 
Enforcement  Guidance: 

a.  Testing,  for  verification  of  pro{>er 
installation  and  function  of  the  entire 
system,  must  be  required  once  all  of  the 
equipment  is  in  operational  condition  at 
the  gasoline  dispensing  pumps.  Liquid 
Blodcage  testing.  Leak  Check  testing, 
and  all  other  related  tests  for  auto 
shutoff  and  flow  prohibiting 
mechanisms,  as  applicable,  must  be 
conducted  in  accordance  with  the  test 
procedures  found  in  Appendix  J  of 
EPA's  Technical  Guidance. 

b.  decertification  of  the  function  of 
Stage  n  equipment  must  be  required  at 
least  every  five  years,  or  upon  major 
system  replacement  or  modification, 
whichever  occurs  first.  This 
recertification  must  include  a  Leak 
Check  Test  and  any  and  all  other 
functional  tests  that  were  required  for 
the  initial  system  certification.  A  major 
system  modification  is  considered  to  be 
replacing,  repairing  or  upgrading  75 
percent  or  more  of  a  facility's  Stage  n 
equipment. 


In  response  to  this  noted  deficiency, 
Massachusetts  added  a  new  subsection, 
310  CMR  7.24{6)(i),  entitled  "Testing  at 
Installation,"  to  its  Stage  n  regulation. 
This  section  requires  that  any  person 
installing  a  Stage  n  system,  or  replacing 
75%  or  more  of  an  existing  system, 
conduct  Liquid  Blockage  testing.  Leak 
Check  testing,  and  all  other  related 
testing  for  automatic  shutoff  and  flow 
prohibiting  mechanisms  in  accordance 
with  EPA's  Stage  n  Technical  Guidance. 
In  addition,  this  section  requires  that 
these  tests  also  be  conducted  at  least 
once  every  five  years  over  the  entire 
lifetime  of  the  Stage  II  system. 
Massachusetts'  recent  revisions, 
therefore,  sufficiently  address  the 
previously  noted  deficiency  regarding 
Stage  n  testing  requirements. 

3.  The  third  deficiency  noted  in  EPA's 
FRN  relates  to  Stage  II  recordkeeping 
requirements.  The  FRN  noted  that  the 
recordkeeping  provision  in 
Massachusetts'  regulation  would  need 
to  be  amended  to  include  that  the 
following  records  be  kept,  as  specified 
by  EPA's  Stage  II  Enforcement 
Guidance: 

a.  Any  and  all  permits  and  licenses  to 
operate  a  facility  or  a  specific  system  at 
a  facility; 

b.  Records  which  verify  that  the  Stage 
n  system  meets  or  exceeds  the 
requirements  of  a  Liquid  Blockage  Test, 
a  Leakage  Test,  or  other  appUcable  tests 
and  which  indicate  the  date  of  the  test 
results  and  the  installing  and  test 
companies'  names,  addresses  and  phone 
numbers; 

c.  A  chronological  file  of  inspection 
reports  issued  by  the  state: 

d.  A  chronological  file  of  compliance 
records  including  warnings,  notices  of 
violation,  and  other  compliance  records 
issued  by  the  state;  and 

e.  Training  certification  records 
showing  proof  of  attendance  and 
completion  of  required  training. 

In  addition,  the  FRN  also  noted,  that, 
although  the  State's  recordkeeping 
provisions  required  the  recording  of  any 
failures  of  the  Stage  II  equipment,  the 
recording  of  maintenance  performed  in 
response  to  these  system  failures  should 
also  be  included. 

In  response  to  the  above-noted 
deficiencies  in  the  State's  Stage  II 
recordkeeping  requirements, 
Massachusetts  amended  the 
recordkeeping  section  of  Its  Stage  II 
rule,  section  310  CMR  7.24(6)(0.  The 
amended  section  (f)  contains  seven 
subsections  which  together  address  all 
of  the  recordkeeping  deficiencies 
outlined  above.  Specifically,  the 
deficiency  stated  in  3.a.  has  been 
addressed  by  subsection  (f)(6)  which 
requires  that  any  and  all  permits,  orders 
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or  licenses  to  operate  issued  for  the 
facility  be  kept.  The  deficiency  stated  in 
3.b.  has  been  addressed  by  subsection 
(f)(4)  which  requires  that  records  of  the 
results  and  dates  of  any  testing 
performed,  and  the  identity  of  the 
person  who  performed  such  tests,  be 
maintained.  The  deficiencies  stated  in 
3.C.  and  3.d.  have  l>een  addressed  by 
subsection  (f)(7)  which  requires  that  the 
facility  maintain  a  chronological  file  of 
any  inspection  reports  or  other 
compliance  documents  issued  for  the 
facility  by  the  DEP.  The  deficiency 
stated  in  3.e.  has  been  addressed  by 
subsection  (f)(5)  which  requires  a  record 
of  certification  that  facility  operators 
and  employees  have  received  training 
be  kept 

In  addition,  subsection  (f)(1)  requires 
records  of  the  failure  or  malfunction  of 
the  Stage  II  system  and  the  date  of  its 
repair  and  subsection  (f)(2)  requires 
records  of  all  maintenance  performed, 
includiog  the  type  and  date  of 
maintenance.  These  two  subsections, 
therefore,  sufficiently  address  the 
previously  noted  lack  of  requirements 
regarding  the  recording  of  maintenance 
performed  in  response  to  system 
failures.  Finally,  section  (f)  also  requires 
that  all  records  be  kept  on  site  for  at 
least  five  years,  rather  than  two  years  as 
was  previously  required. 

Massachusetts'  recent  revisions  to 
subsection  (f).  therefore,  sufficiently 
address  all  of  the  previously  noted 
deficiencies  regarding  Stage  n 
recordkeeping  requirements. 

In  simimary.  EPA's  December  14, 
1992  FRN  cited  outstanding  issues 
associated  with  the  Stage  11  applicability 
levels,  testing  requirements,  and 
recordkeeping  requirements  in 
Massachusetts'  existing  Stage  11 
regulation.  Since  that  time, 
Massachusetts  has  adopted  revisions  to 
this  regulation  which  sufficiently 
address  all  of  the  previously  noted 
deficiencies. 

EPA  is  approving  this  SIP  revision 
without  prior  proposal  because  the 
Agency  views  this  as  a  noncontroversial 
amendment  and  anticipates  no  adverse 
comments.  This  action  will  be  effective 
November  15,  1993.  unless,  by  October 
15, 1993,  notice  is  received  that  adverse 
or  critical  comments  will  be  submitted. 
If  sudi  notice  is  received,  this  action 
will  be  tvithdrawn  before  the  effective 
date  by  simultaneously  publishing  two 
subsequent  notices.  One  notice  will 
withdraw  the  final  action  and  another 
will  begin  a  new  rulemaking  by 
announcing  a  proposal  of  the  action  and 
establishing  a  comment  period.  If  no 
such  comments  are  received,  the  public 
is  advised  that  this  action  will  be 
effective  on  November  15. 1993. 


Final  Action  | 

Because  EPA  believes  that 
Massachusetts'  revised  Stage  II 
.  regulation  is  consistent  with  sections 
182(b)(3)  and  184(b)(2)  of  the  Act.  as 
interpreted  in  EPA's  guidance,  EPA  is 
approving  310  CMR  7.24(6)  "Dispensing 
of  Motor  Vehich  Fuel"  (effective  in  the 
State  of  Massacliusetts  on  February  12, 
1993)  as  meetin;;  the  requirements  of 
sections  182{b)(  i)  and  184(b)(2). 

Nothing  in  this  action  should  be 
construed  as  permitting  or  allowing  or 
establishing  a  precedent  for  any  future 
request  for  revis:  on  to  any  SIP.  Each 
request  for  revision  to  a  SIP  shall  be 
considered  in  light  of  specific  technical, 
economic,  and  environmental  factors 
and  in  relation  tci  relevant  statutory  and 
regulatory  requirsments. 

Regulatory  Process 

Under  the  Regulatory  Flexibility  Act, 
5  U.S.C.  600  et  S€q.,  EPA  must  prepare 
a  regulatory  flexi  jility  analysis 
assessing  the  impact  of  any  proposed  or 
final  rule  on  small  entities.  5  U.S.C.  603 
and  604.  Altemat  veJy,  EPA  may  certify 
that  the  rule  will  lot  have  a  significant 
impact  on  a  substintial  number  of  small 
entities.  Small  en'ities  include  small 
businesses,  small  not-for-profit 
enterprises,  and  g  jvemment  entities 
with  jurisdiction  over  populations  of 
less  than  50.000. 

SIP  approvals  uider  section  110  and 
subchapter  I,  part  D  of  the  Act  do  not 
create  any  new  rec  uirements,  but 
simply  approve  re']uirements  that  the 
State  is  already  imposing.  Therefore, 
because  the  federa  SIP  approval  does 
not  impose  any  ne  v  requirements,  I 
certify  that  it  does  not  have  a  significant 
impact  on  any  small  entities  affected. 
Moreover,  due  to  tlie  nature  of  the 
federal-state  relationship  under  the  Act. 
preparation  of  a  regulatory  flexibility 
analysis  would  corstitute  federal 
inquiry  into  the  economic 
reasonableness  of  State  action.  The  Act 
forbids  EPA  to  base  its  actions 
concerning  SIPs  on  such  grounds. 
Union  Electric  Co.  v.  U.S.  E.P.A.,  427 
U.S.  246.  256-66  (S.Q.  1976);  42  U.S.C. 
7410(a)(2). 

This  action  has  been  classified  as  a 
Table  2  action  by  the  Regional 
Administrator  under  the  procedures 
published  in  the  Feieral  Register  on 
January  19, 1989  (5'.  FR  2214-2225).  On 
January  6. 1989.  the  Office  of 
Management  and  B\  dget  (OMB)  waived 
Table  2  and  Table  3  SIP  revisions  from 
the  requirements  of  section  3  of 
Executive  Order  12291  for  a  period  of  2 
years  (54  FR  at  22221.  The  EPA  has 
submitted  a  request  ^or  a  permanent 
waiver  for  Table  2  ai  id  Table  3  SIP 


revisions.  The  OMB  has  agreed  to 
continue  the  temporary  waiver  until 
such  time  as  it  rules  on  EPA's  request. 
Under  section  307(b)(1)  of  the  Clean 
Air  Act,  petitions  for  judicial  review  of 
this  action  must  be  filed  in  the  United 
States  Court  of  Apf>eals  for  the 
appropriate  circuit  by  November  15, 
1993.  Filing  a  petition  for 
reconsideration  by  the  Administrator  of 
this  final  rule  does  not  affect  the  finality 
of  this  rule  for  the  purposes  of  judicial 
review  nor  does  it  extend  the  time 
within  which  a  petition  for  judicial 
review  may  be  filed,  and  shall  not 
postpone  the  effectiveness  of  such  rule 
or  action.  This  action  may  not  be 
challenged  later  in  proceedings  to 
enforce  its  requirements.  (See  section 
307(b)(2).) 

List  of  Subjects  in  40  CFR  Part  52 

Air  pollution  control.  Hydrocarbons. 
Incorporation  by  reference.  Ozone, 
Reporting  and  recordkeeping 

requirements. 

Note:  Incorporation  by  reference  of  the 
State  Implementation  Plan  for  the  State  of 
Massachusetts  was  approved  by  the  Director 
of  the  Federal  Register  on  July  1. 1982. 

Dated:  August  16. 1993. 
Patricia  Meanejr, 
Acting  Regional  Administrator.  Region  I. 

Part  52  of  chapter  I,  title  40  of  the 
Code  of  Federal  Regulations  is  amended 
as  follows: 

PART  52-{AMENDEO] 

1.  The  authority  citation  for  part  52 
continues  to  read  as  follows: 

Authority:  42  U.S.C.  7401-7671q. 

Subpart  W— Massachusetts 

2.  Section  52.1120  is  amended  by 
adding  paragraph  (c)(98)  to  read  as 
follows: 

§52.1120    ktontificationofpton. 

(c)  •  •  • 

(98)  Revisions  to  the  State 
Implementation  Plan  submitted  by  the 
Massachusetts  Department  of 
Environmental  Protection  on  November 
13. 1992.  January  15. 1993.  and 
February  17,  1993. 

(i)  Incorporation  by  reference. 

(A)  Letters  from  the  Massachusetts 
Department  of  Environmental  Protection 
dated  November  13. 1992.  January  15. 
1993,  and  February  17, 1993  submitting 
a  revision  to  the  Massachusetts  State 
Implementation  Plan. 

(B)  310  CMR  7.24(6)  "Dispensing  of 
Motor  Vehicle  Fuel,"  effective  in  the 
State  of  Massachusetts  on  February  12, 
1993. 


I 


48318 Federal  Register  /  Vol.  58.  No.  177  /  Wednesday.  September  15.  1993  /  Rulea  and  RegulaUons 


citation  "310  CMR  7.24(6)"  to  read  as 
follows: 


(ii)  Additional  materials. 

(A)  Nonregulatory  portions  of  the 
submittal.  152.1167    EPA-Approv«d  MasMcbuMtU 

3.  In  §52.1167.  Table  52.1167  is  r«gul«tion«. 

amended  by  adding  new  entries  to  state      •        •        •        *        • 

Table  52.1167.— EPA-Approved  Rules  and  Regulations 


State  citation 


Titte/sub- 
j«ct 


Date  sub- 
mitted by 
state 


Date  ap- 
proved by 
EPA 


Federal 

Regtstef  d- 

alion 


52.1120 
(c) 


CommentsAinapproved  sections 


310CMH7.24<6)  .... 


Dispensing         02/17/93  9/15/53    [Insert  FR 

ot  motof  dtatioo 

vehtcle  tfo*" 

fuel.  pub- 

lisned 
date]. 


98    Previous  version  o<  rule  approved  as  strer>gthening  t^e 
Massachusetts  SIP. 
Revised  rule  being  approved  as  meeting  the  Clean  Air 
Act  requirements. 
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40  CfR  Part  73 
(FRL^728-6] 

Acid  Rain  Program:  Allowance 
Tracklrtg  Syatem;  Manual  Recordation 
of  Aliowanca  Transfera 

AGENCY:  Environmental  Protection 

Agency. 

ACTION:  Notice  of  procedure  for  manual 

recordation  of  certain  allowance 

transfers. 

SUMMARY:  The  Environmental  Protection 
Agency  is  instituting  a  procedure  to 
implement  subpart  D  of  40  CFR  part  73. 
which  governs  EPA's  recordation  of 
transfers  of  sulfur  dioxide  (SO2) 
emission  allowances  within  the 
Allowance  Tracking  System  (ATS).  This 
procedure  applies  prior  to  the 
commencement  of  operation  of  the 
automated  ATS  in  certain  exceptional 
circumstances.  Two  criteria  must  be  met 
before  EPA  will  accept  transfer  forms  for 
manual  recordation:  (1)  There  must  be 
a  risk  of  substantial  loss  of  public  funds 
should  the  transaction  not  be  completed 
and  the  transfer  not  be  recorded  prior  to 
the  commencement  of  operation  of  the 
automated  ATS;  and  (2)  parties  to  the 
transfer  agreement  must  have  relied 
upon  EPA's  announced  date  of  "late 
spring  1993"  for  the  commencement  of 
operation  of  the  automated  ATS  when 
entering  into  the  transfer  agreement. 
EFFECTIVE  DATE:  September  8, 1993. 
AOORESSES:  All  correspondence  in  this 
matter  shall  be  sent  to:  U.S. 
Environmental  Protection  Agency.  Add 
Rain  Division  (6204)),  401  M  Street. 


SW..  Washington.  DC  20460.  Attn:  ATS 
Manual  Recordation. 
FOR  FURTHER  INFORMATION  CONTACT: 
Janice  K.  Wagner.  Chief.  Allowance 
Market  Section.  Acid  Rain  Division. 
(202)  233-9118  or  by  mail  at  the  address 
above. 

SUPPI.EMENTARY  INFORMATION:  Subpart  C 
of  40  CFR  part  73  establishes  an 
Allowance  Tracking  System  (ATS)  for 
the  allocation,  transfer,  and  use  of  SO2 
emissions  allowances  as  required  by 
section  403(b)  of  the  Clean  Air  Act 
(CAA).  Section  403(b)  specifically 
provides  that  allow.ance  transfers  are  not 
effective,  for  purposes  of  compliance 
with  the  allowance  holding 
requirements  of  the  Add  Rain  Program, 
until  EPA  receives  and  records  a  written 
certification  of  the  transfer  signed  by  a 
responsible  official  of  each  party  to  the 
transfer.  EPA  will  provide  Allowance 
Transfer  forms  for  this  written 
certification.  Subpart  D  of  40  CFR  part 
73  establishes  the  procedure  by  which 
EPA  will  record  transfers  of  allowances 
to  and  from  accounts  established  within 
the  ATS. 

EPA  is  in  the  process  of  implementing 
an  automated  system  for  handling  the 
recordation  of  allowance  transfers.  To 
ensure  the  integrity  of  the  recordation 
process.  EPA  decided  that  it  would  not 
begin  accepting  allowance  transfer 
requests  for  recordation  until  this 
automated  system  is  fully  operational. 
EPA  believes  that  the  necessary  task  of 
recording  numerous  allowance  transfers 
will  be  administratively  feasible  only  if 
the  automated  ATS  is  operational  and 
serial  numbers  for  allowances  involved 
in  such  transfers  are  issued. 

EPA's  general  policy  has  been  and 
will  continue  to  be  to  not  issue 


Allowance  Transfer  forms  to  parties  nor 
to  record  allowance  transfers  prior  to 
the  commencen>ent  of  operations  of  the 
automated  ATS.  When  EPA  developed 
the  general  policy  on  issuing  Allowance 
Transfer  forms  and  recording  allowance 
transfers,  EPA  antidpated  that  the 
automated  ATS  would  likely  be 
operational  in  the  late  spring  of  1993 
and  so  informed  ATS  authorized 
account  representatives  in  letters  sent  to 
them  as  their  accounts  were  opened. 
However,  the  antidpated  operational 
date  for  the  ATS  has  been  delayed. 
While  the  provisions  of  the  Add  Rain 
Program  authorize  allowances  to  be  sold 
without  recordation  with  EPA,  the 
Agency  recognizes  that,  in  certain 
limited  circumstances,  the  delay  in 
making  operational  the  automated  ATS 
may  irreparably  impair  some  transfer 
agreements.  Furthermore,  the  failure  to 
allow  these  agreements  to  go  forward 
may  have  detrimental  finandal  impacts 
not  only  on  the  parties  to  the  transfer 
agreement  but  also  on  the  public 
because  of  the  extensive  involvement  of 
public  entities  in  finandng  electricity 
production. 

After  examining  the  factors  described 
above,  the  Agency  has  decided  that  an 
exception  to  the  general  policy  may  be 
appropriate  in  certain  limited 
drcumstances.  The  Agency  believes  that 
manual  recordation  is  appropriate:  (1) 
When  substantial  public  funds  are  at 
risk  if  recording  the  transfer  is  delayed 
until  the  automated  ATS  commences 
operation;  and  (2)  when  parties  to 
transfer  agreements  relied  on  EPA's 
representation  concerning  the 
antidpated  operational  date  of  the  ATS 
to  conclude  agreements  that  are 
contingent  on  recordation. 
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The  Agency  determined  that  it  needed 
to  establish  an  exception  to  its  general 
policy  when  it  learned  of  the 
exceptional  circumstances  of  Big  Rivers 
Electric  Corporajion,  a  Kentucky 
cooperative  utility  with  outstanding 
debt  to  the  United  States  government  in 
excess  of  $1  billion  through  loans  from 
the  Rural  Electrification  Administration 
(REA).  Big  Rivers"  debt  to  REA  did  not 
arise  in  connection  with  this  transaction 
or  CAA  Title  IV.  The  utility  is  on  REA's 
troubled  loan  watch  list  and  has 
negative  equity. 

In  order  to  meet  its  requirements 
under  the  Clean  Air  Act,  the  utility 
decided  to  construct  and  use  a 
"scrubber"  to  minimize  sulfur  dioxide 
emissions  and  to  sell  excess  emission 
allowances  to  finance  the  purchase  of 
the  scrubber.  According  to  the  utility, 
other  methods  of  financing  a  scrubber, 
such  as  additional  loans,  are 
unavailable. 

Potential  buyers  of  the  utility's 
allowances  have  not  been  willing  to 
purchase  them  without  immediately 
recording  the  transfer  in  the  ATS 
because  of  concerns  about  whether  the 
allowances  would  ultimately  be 
delivered  or  the  purchase  price  returned 
because  of  the  utility's  precarious 
financial  position.  Although  ATS  is 
designed  to  be  a  compliance  tracking 
system,  at  this  stage  in  the  market's 
development  it  is  viewed  as  the 
"official"  ownership  tracking  system. 

Based  on  EPA's  representation  that 
the  automated  ATS  would  likely  be 
operational  in  late  spring,  an 
intermediary  arranged  for  the  sale  of  the 
utility's  allowances  to  a  third  party, 
contingent  on  being  able  to  immediately 
record  the  transfers  with  EPA.  The 
utility  committed  to  pay  for  the 
construction  of  the  scrubber  to  be 
financed  by  the  proceeds  of  the  sale  of 
allowances.  Construction  of  the 
scrubber  has  begun  and  payments  will 
be  due  prior  to  the  date  when  the 
automated  ATS  will  be  operational. 

The  failure  to  have  an  operational 
automated  ATS  has  put  the  contingent 
sale  of  the  allowances  at  risk.  Without 
the  proceeds  from  the  sale  of 
allowances,  the  utility  cannot  make  both 
payments  for  construction  of  the 
scrubber  and  anticipated  debt  service 
payments  to  the  REA.  Failure  to  make 
the  necessary  payments  on  the 
construction  contract  would  result  in 
cancellation  of  the  scrubber  contract 
and  the  incurrence  of  substantial 
cancellation  charges.  In  addition,  the 
cancellation  charges  incurred  by  the 
utility  would  reduce  by  a  like  amount 
the  funds  available  for  debt  service 
payments  to  the  REA.  Failure  to  make 
anticipated  debt  service  payments  to  the 


REA.  either  because  the  funds  are  used 
to  meet  constructic:i  payments  or 
because  the  utility  incurred  cancellation 
charges,  would  compound  the  utility's 
precarious  financial  position  and 
increase  the  financial  risk  to  the  public. 
At  the  request  of  REA.  EPA  agreed  to 
look  into  ways  to  ensure  that  EPA's 
delay  in  making  the  automated  ATS 
op>erational  does  nol  increase  the 
financial  risk  to  the  public  arising  from 
the  utility's  $1  billion  debt  to  the  United 
States. 

At  this  time,  recording  the  transfer 
immediately  in  the  automated  ATS  is 
not  possible  because  the  system  is  not 
yet  fully  operational  EPA  investigated 
the  feasibility  of  developing  a  manual 
recordation  system  tiat  would  be  open 
to  all  ATS  account  holders.  To  make 
such  a  system  work,  each  utility  must 
know  the  serial  num  jers  of  the 
allowances  it  holds.  3y  the  time  EPA 
could  establish  the  sorial  numbers, 
provide  them  to  the  i^uthorized 
Account  Representat  ves,  and  develop 
procedures,  the  manual  ATS  would  he 
"open  for  business  "  only  a  few  months 
earlier  than  EPA's  cu-rent  target  for  an 
o{>erational  automated  ATS.  All  work 
on  the  manual  systen — both  the 
development  and  the  operation  of  the 
system — must  be  dons  by  the  same  EPA 
staff  who  are  currently  working  on  the 
automated  version  of  the  ATS,  so  the 
schedule  for  the  development  of  the 
automated  ATS  wculd  slip  significantly. 
Moreover.  EPA  beLeves  that  even 
interim  use  of  a  manual  system  is  not 
feasible  because  without  automated 
control  procedures.  EPA  cannot  ensure 
accurate  recordation,  which  is  crucial  to 
allowance  trading  and  to  end-of-year 
compliance.  For  these  reasons.  EPA 
does  not  feel  that  it  would  benefit  the 
allowance  market  overall  for  EPA  to  try 
to  develop  a  large-scale  manual 
recordation  system. 

Therefore,  to  respond  to  cases  that 
meet  the  criteria  established  above — that 
is,  substantial  debt  to  the  government 
where  the  risk  of  repajTnent  is 
exacerbated  by  failure  to  sell  allowances 
prior  to  the  operation  date  of  the 
automated  ATS,  and  a  contractual 
transfer  arrangement  that  parties  made 
contingent  on  recording  in  the  ATS  in 
reliance  on  EPA's  statement  of  ATS's 
availability  in  spring  of  1993 — EPA  is 
establishing  a  manual  recordation 
procedure  limited  to  such  cases.  To  be 
eligible  for  manual  recordation,  a 
transfer  must  be  the  subject  of  a  binding 
contract  that:  (1)  Was  executed  prior  to 
the  date  of  this  notice;  ind  (2)  expressly 
requires  recordation  of  the  transfer  by 
EPA  in  accordance  witii  subpart  D  of  40 
CFR  part  73  before  the  parties  can  fully 
perform  their  obligations  under  the 


contract.  The  manual  recordation 
procedure  is  outlined  below. 

1.  Apply  for  Eligibility  Determination 

Parties  to  allowance  transfer  contracts 
wishing  to  obtain  manual  recordation  in 
accordance  with  the  procedure  set  forth 
in  this  notice  must  contact  EPA  to 
obtain  an  eligibility  determination.  EPA 
will  provide  parties  to  an  eligible 
transfer  with  Allowance  Transfer  forms 
for  use  in  requesting  recordation. 

2.  Complete  Allowance  Transfer  Form 

The  parties  must  submit  to  EPA  an 
Allowance  Transfer  form  properly 
completed  in  accordance  with  40  CFR 
73.50(b)(1).  In  particular,  the  form  must 
include: 

(i)  The  transferor  and  transferee's  ATS 
account  numbers; 

(ii)  The  signatures  of  the  Authorized 
Account  Representatives  (AARs)  for 
both  the  transferor  and  transferee 
accounts: 

(iii)  The  dates  of  such  signatures;  and 

(iv)  The  numbers  identifying  the 
AARs.  The  parties  must  follow  the 
procedure  set  forth  at  40  CFR  part  73, 
subpart  C  to  establish  the  ATS  accounts 
and  designate  the  AARs. 

3.  Specify  Allowances  To  Be 
Transferred 

The  allowances  to  be  transferred  must 
be  specified  on  the  Allowance  Transfer 
form.  According  to  40  CFR 
73.50(b)(l)(ii),  an  Allowance  Transfer 
form  must  include  "a  specification  by 
serial  number  of  each  allowance  to  be 
transferred,  or  correct  indication  on  the 
allowance  transfer  where  a  request 
involves  the  transfer  of  the  unit's 
allowances  in  perpetuity."  Because  EPA 
has  not  yet  assigned  individual  serial 
numbers  to  allowances,  it  is  not  possible 
at  this  time  to  list  on  the  transfer  form 
the  official  serial  numbers  of  the 
allowances  to  be  transferred.  For 
purposes  of  a  transfer  to  be  recorded 
pursuant  to  the  procedure  set  forth  in 
this  notice,  however,  EPA  interprets  this 
provision  to  be  satisfied  by  a  description 
of  the  allowances  to  be  transferred  based 
on  the  serial  numbers  that  EPA 
eventually  will  assign  to  those 
allowances.  Because  such  a  description 
would  permit  allowances  to  be  uniquely 
identified  by  serial  number,  EPA 
considers  it  "a  specification  by  serial 
number,"  as  required  by  the  regulations, 
until  such  time  as  the  official  serial 
numbers  are  issued. 

The  Allowance  Transfer  form  must 
identify  each  allowance  to  be 
transferred  from  a  specific  account  by 
referring  to  a  single  identifying  number 
that  consists  of  the  unit  account  number 
to  which  the  allowance  was  initially 
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allocated,  the  year,  and  the  number  of 
the  allowance.  The  allowances  to  be 
transferred  must  be  a  set  of  consecutive 
numbers.  To  ensure  the  integrity  of  the 
manual  recordation  procedure  set  forth 
in  this  notice,  EPA  will  record  transfers 
of  allowances  reflected  in  Column  A  of 
Table  1  to  40  CFR  73.10(a)  or  Columns 
E  or  I  of  Table  2  to  40  CFR  73.10(b).  EPA 
will  not  allow  tha  transfer  of  other 
allowances,  such  as  those  allocated  from 
the  Phase  I  Extension  Reserve  or 
pursuant  to  on  approved  Phase  1 
substitution  plan  or  compensating  unit 
plan,  until  serial  numbers  have  been 
assigned  and  the  autoniated  recordation 
system  has  commenced  operation. 
'  The  identifying  number  listed  on  the 
Allowance  Transfer  form  for  a  given 
allowance  pursuant  to  the  pro<'edure 
described  in  this  notice  is  based  on  and 
allows  the  future  identification  of  that 
allowance  by  serial  number  upon  EPA's 
assignment  of  serial  numbers  for 
allowances.  For  example,  if  the 
identifying  number  for  an  allowance 
identified  in  a  transfer  form  pursuant  to 
this  procedure  is  XXXX-1 995-00000001 
(where  "XXXX"  is  the  unit  account 
number  and  "1995"  is  the  compliance 
use  date  of  the  allowance],  that 
allowance  is  the  oiie  with  the  lowest 
serial  number  of  ail  the  serial  numbers 
of  the  Table  1 ,  Column  A  allowances  for 
1995  that  are  initially  allocated  to  the 
unit  account  referred  to  in  the 
identifying  number.  If  the  identifying 
number  for  an  allowance  identified  in  a 
transfer  form  pursuant  to  this  procedure 
is  XXXX-1 995-000001 50.  that 
allovrance  is  the  one  with  the  150th 
lowest  serial  number  of  all  the  serial 
numbers  of  the  Table  1,  Column  A 
allowances  for  1995  that  are  initially 
allocated  to  that  unit  account.  Thus,  in 
this  example,  listing  the  range  of 
consecutive  identifying  numbers  of 
XXXX-1 995-00000001  to  XXXX-1 995- 
00000150  on  the  Allowance  Transfer 
Form  specifies  the  150  allowances  that 
have  the  150  lowest  serial  numbers  of 
all  the  serial  numbers  of  the  Table  1, 
Column  A  allowances  for  1995  that  are 
initialfy  allocated  to  the  unit  account 
referred  to  in  the  identifying  number. 
Thus,  use  of  the  identifying  number 
pursuant  to  the  procedure  described  in 
this  notice  allows  "specification  by 
serial  number  of  each  allowance  to  be 
transfianed,"  pursuant  to  40  CFR  73.50 

(bMlMli). 

To  be  considered  correctly  submitted 
under  40  CFR  73.50(b),  every  aUowaoce 
transfer  form  submitted  pimuant  to  the 
procedure  set  forth  in  this  notice  must 
describe  the  allowances  being 
transferred  by  nkning  to  the  unit 
account  or  accounts  to  which  soch 
allovraDoes  hars  been  initially  allocated 


by  EPA.  Moreover,  in  accordance  with 
40  CFR  73.52(aK2),  EPA  will  record  an 
allowance  transfer  only  if  the 
allowances  to  be  transferred  are  act\taUy 
held  in  the  transferor  account. 
Accordingly,  to  the  extent  that  an 
allowance  transfer  form  describes 
allowances  being  transferred  by 
reference  to  any  account  other  than  the 
transferor  account,  EPA  will  record  the 
traiisfar  only  if  it  has  previously 
recorded  a  transfer  into  the  transferor 
account  of  allowances  of  the  same 
description. 

4.  Written  Confinnation  of  Transfiu- 

Pursuant  to  40  CFR  73.52(a).  EPA  will 
record  an  eligible  transfer  by  making  a 
written  record  of  the  movement  of 
allowances  from  the  transferor  account 
to  the  transferee  account  by  no  later 
than  five  business  days  following 
receipt  of  an  Allowance  TVansfer  form 
satisfying  the  requirements  of  40  CFR 
part  73,  subpart  D  as  implemented  by 
this  notica  EPA  riiali  notify  each  party, 
pursuant  to  40  CFR  73.53(a).  within  five 
business  days  after  recordation.  If  EPA 
declines  to  record  a  transfer,  it  shall 
notify  the  parties  of  that  action, 
pursuant  to  40  CFR  73.53(b).  no  later 
than  five  business  days  following 
receipt  of  an  allowance  transfer  request. 

EPA  considers  its  recordation  of  an 
allowance  transfer  pursuant  to  the 
procedure  set  forth  in  this  notice  to  be 
final  and  efllBctrve  xaidm  40  CFR  part  73, 
subpart  D  and  section  403(b)  of  the 
Clean  Air  Act.  No  further  action  will  be 
required  of  the  parties  to  the  transfer  to 
complete  the  recordation. 

5.  OaimofError 

Within  1 5  days  of  receipt  of  the 
written  confirmation  of  transfer,  the 
AAR  must  notify  EPA  of  any  claim  of 
error  in  the  recoidation  of  such 
transfers.  Such  claim  shall  be  filed  and 
processed  in  accordance  with  40  CFR 
73.37. 

6.  Serializatioa  of  AUowaacas  ia  the 
Automated  ATS 

In  order  to  match  the  allowance 
descriptions  associated  with  transfers 
recorded  pursuant  to  the  procedure  set 
forth  in  this  notice  with  the  actual 
serialized  allowances,  EPA  will  assign 
serial  numbers  to  allowances  according 
to  a  sequence  reflecting  the  Initial 
allocations  to  unit  accounts  before  any 
adjustment  is  made  to  reflect  manually 
recorded  transfers.  Serialized 
aUowances  will  theQ>be  moved  between 
ATS  accounts  in  accordance  with  all 
transfers  previousfy  recorded  by  EPA 
pursuant  to  the  procedure  set  forth  in 
this  notice.  The  assignment  of  serial 
numbers  is  simply  an  accounting 


procedure.  The  allowances  will  be  held 
in  the  transferee  account  as  of  the  date 
of  the  recordation  of  the  trajosfiar. 

7.  Allowance  Transfer  Coafirmatioa 

Within  five  business'days  after  the 
completion  of  the  assignment  of  aerial 
numbers.  EPA  will  provide  tha  AAR  for 
each  ATS  account  involved  in  a  transfiar 
recorded  pursuant  to  the  procedure  set 
forth  in  this  notice  with  a  written 
account  statement  reflecting  all  such 
transfers. 

8.  Claim  of  Error 

Within  15  days  of  receipt  of  the 
allowance  transfer  confirmation,  the 
AAR  must  notify  EPA  of  any  claim  of 
error  in  the  recoidation  of  such 
transfers.  Such  claim  shall  be  filed  and 
processed  in  accordance  with  40  CFR 
73.37. 

Until  such  time  as  serial  numbers  for 
allowances  are  finalized,  transfer  forms 
that  identify  allowances  in  the  manner 
discussed  above  satisfy  the 
requirements  of  EPA's  allo«vance 
transfer  regulations  in  40  CFR  73.50  and 
73.52.  The  description  of  the  allowances 
by  account  number,  yeer,  and  number  is 
a  sufficient  spedfication  by  serial 
number  of  each  allowance  to  be 
transferred  to  allow  EPA  to  identify  the 
appropriate  allowances  to  transfsr  in  the 
ATS,  when  a  limited  number  of 
transactions  are  being  recorded  and 
when  the  allowances  are  allocated  but 
not  serialized.  Once  serial  numbers  are 
finalized  and  made  available  to  account 
holders,  EPA  will  only  accept  transfar 
forms  that  include  serial  numbers, 
except  for  transfers  of  a  unit's 
allowances  in  perpetuity. 

Because  of  the  issues  described  above, 
all  allowance  buyers  and  sellers  should 
ensure  that  no  action  is  required  by  EPA 
to  complete  future  allowance 
transactions  until  the  automated  ATS  Is 
operational. 

Dated:  September  8, 1M3. 
Brian ).  McLaoB. 

Director.  Acid  Rain  Division,  Office  of  Air 
andftodiatioK. 

[PR  Doc.  93-22441  Filed  9-14-03;  8:45  am) 
aiujNacooe  •sw-s»-r 
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ACnON:  Final  rule. 


SUMMARY:  This  document  establishes  a 
pesticide  tolerance  for  residues  of  the 
pesticide  hexakis  in  or  on  the  raw 
agricultural  commodity  marigolds  and 
feed  additive  regulations  for  the 
processed  feed  commodities  dried 
marigolds  and  marigold  extract.  The 
regulations  to  establish  maximum 
permissible  levels  for  residues  of  the 
pesticide  in  or  on  the  commodities  were 
requested  by  the  Interregional  Research 
Project  No.  4  (IR-4). 

EFFECTIVE  DATE:  This  regulation 
becomes  effective  September  15, 1993. 

ADDRESSES:  Written  objections, 
identified  by  the  document  control 
number,  [PP  0E3823  and  FAP  0H5592/ 
R2009],  may  be  submitted  to:  Hearing 
Clerk  (A-110).  Environmental  Protection 
Agency,  Rm.  M3708.  401  M  St.,  SW., 
Washington.  DC  20460. 

FOR  FURTHER  MFORMATION  CONTACT:  By 
mail:  Hoyt  L.  Jamerson,  Emergency 
Response  and  Minor  Use  Section 
(H7505W),  Registration  Division, 
Environmental  Protection  Agency,  401 
M  St.,  SW..  Washington.  DC  20460. 
Oflice  location  and  telephone  number: 
Sixth  Floor.  Crystal  Station  «1,  2800 
Jefferson  Davis  Hwy.,  Arlington.  VA 
22202.  (703)-308-8783. 

8UP«>LEMEfaARY  INFORMATION:  In  the 
Federal  Register  of  July  7. 1993  (58  FR 
36366),  EPA  issued  a  proposed  rule  that 
gave  notice  that  the  Interregional 
Research  Project  No.  4  CIR-4).  New 
Jersey  Agricultural  Experiment  Station, 
P.O.  Box  231.  Rutgers  University.  New 
Brtinswick,  NJ  08903,  had  submitted 
pesticide  petition  (PP)  0E3823  and  feed 
additive  petition  (FAP)  0H5592  to  EPA 
on  behalf  of  the  Agricultural  Experiment 
Station  of  CaUfomia.  Pesticide  petition 
0E3823  requested  that  the 
Administrator,  pursuant  to  section 
408(e)  of  the  Federal  Food,  Drug,  and 
Cosmetic  Act  (21  U.S.C.  346a(e)).  amend 
40  CFR  part  180  by  establishing  a 
tolerance  for  residues  of  the  pesticide 
hexakis,  (2-methyI-2- 
phenylpropyUdistannoxane,  and  its 
organotin  metabolites,  calculated  as 
hexakis.  in  or  on  the  raw  agricultural 
commodity  marigolds  at  4  parts  per 
milUon  (ppm).  Feed  additive  petition 
0H5592  requested  that  the 
Administrator,  pursuant  to  section  409 
of  the  Federal  Food.  Drug,  and  Cosmetic 
Act  (21  U.S.C  348).  amend  40  CFR  part 
186  by  establishing  a  feed  additive 
regulation  for  residues  of  hexalds  and  its 
organotin  metabolites  in  or  on  the 
processed  feed  commodities  dry 
marigolds  and  marigold  extract  at  25 
parts  per  miUioa. 


There  were  no  comments  or  requests 
for  referral  to  an  advisory  committee 
received  in  response  1 3  the  proposed 
rules. 

The  data  submitted  in  the  petition 
and  other  relevant  ma:erial  have  been 
evaluated  and  discussed  in  the 
proposed  rules.  Based  on  the  data  and 
information  considered,  the  Agency 
concludes  that  the  tolerance  will  protect 
the  public  healtl;  and  ase  of  the 
pesticide  with  tha  fee<l  additive 
regulation  will  be  safe.  Therefore,  the 
tolerance  and  feed  additive  regulations 
are  established  as  set  torth  below. 

Any  person  adversely  aiTected  by 
these  regulations  may  within  30  days 
after  publication  of  th  s  document  in  the 
Federal  Register,  file  vritten  objections 
with  the  Hearing  Cler):,  at  the  address 
given  above  (40  CFR  178.20).  The 
objections  submitted  nust  sp)ecify  the 
provisions  of  the  regu  ations  deemed 
objectionable  and  the  ^unds  for  the 
objections  (40  CFR  17  J.25).  Each 
objection  must  be  accompanied  by  the 
fee  prescribed  by  40  CFR  180.33(i).  If  a 
hearing  is  requested,  tie  objections 
must  include  a  statem  )nt  of  the  factual 
issue(s)  on  whicb  a  hearing  is  requested, 
the  requestor's  conten  ions  on  such 
issues,  and  a  summarj  of  any  evidence 
rehed  upon  by  the  obj  jctor  (40  CFR 
178.27).  A  request  for  i  hearing  will  be 
granted  if  the  Adninij  trator  determines 
that  the  material  submitted  shows  the 
following:  There  is  a  g  muine  and 
substantial  issue  of  fact;  there  is  a 
reasonable  possibility  iiat  available 
evidence  identified  by  the  requestor 
would,  if  estabhshed,  'esolve  one  or 
more  of  such  issues  in  favor  of  the 
requestor,  taking  into  t  ccount 
uncontested  claims  or  facts  to  the 
contrary:  and  resolution  of  the  factual 
issue(s)  in  the  manner  sought  by  the 
requestor  would  b>e  adoquate  to  justify 
the  action  requested  (40  CFR  178.32). 

The  Office  of  Manag  )ment  and  Budget 
has  exempted  this  rule  from  the 
requirements  of  section  3  of  Executive 
Order  12291. 

Pursuant  to  the  requ  rements  of  the 
Regulatory  FlexibiUty  t\cX  (Pub.  L.  96- 
354.  94  Stat.  1164,  5  U.S.C.  601-612). 
the  Administrator  has  determined  that 
regulations  estabUshinc  new  tolerances 
or  feed  additive  regulations  or  raising 
tolerance  levels  or  feed  additive 
regulations  or  estabUsh  ing  exemptions 
from  tolerance  reqairenents  do  not  have 
a  significant  economic  mpact  on  a 
substantial  number  of  small  entities.  A 
certification  statement  'o  this  effect  was 
published  in  the  Federi  J  Register  of 
May  4. 1981  (46  FR  24G50). 


List  of  Sub|ects  in  40  CFR  Parts  180  and 
186 

Administrative  practice  and 
procedure.  Agricuhural  commodities. 
Feed  additives.  Pesticides  and  pests. 
Reporting  and  recordkeeping 
requirements. 

Dated:  August  25. 1993. 

Douglas  D.  Campt, 

Director.  Office  of  Pesticide  Programs. 

Therefore,  chapter  I  of  title  40  of  the 
Code  of  Federal  Regulations  is  amended 
as  follows: 

PART  180— [AMENDED] 

1.  In  part  180: 

a.  The  authority  citation  for  part  180 
continues  to  read  as  follows: 

Authority:  21  U.S.C  346a  and  371. 

b.  In  §  180.362.  by  revising  the  section 
heading  and  amending  paragraph  (b)  in 
the  table  therein  by  adding  and 
alphabetically  inserting  a  tolerance  for 
regional  registration  for  fresh  marigolds, 
to  read  as  follows: 

1180.362    Hexakis  (2-m«lhyt-2- 
ph«nylpropy|)di«tannoxane;  tolerancee  for 
residues. 


(b) 


Commodrty 


Parts  per 
fTnNion 


Marigolds,  Iresh 


4.0 


PART  ie6-{AMENDED] 

2.  In  part  186: 

a.  The  authority  citation  for  part  186 
continues  to  read  as  follows: 

Authority;  21  U.S.C  348. 

b.  By  revising  §  186.3550,  to  read  as 
follows: 

I186.35S0    HexaUs  (2-melhyt-2- 
phenylpropyt)distannoxane. 

(a)  Tolerances  are  established  for 
combined  residues  of  the  insecticide 
hexakis  (2-methyl-2- 
phenyIpropyl)distannoxane  and  its 
organotin  metaboUtes  calculated  as 
hexakis  (2-methyl-2- 
phenylpropyUdistannoxane  in  the 
following  processed  feeds  when  present 
therein  as  a  result  of  application  of  the 
insecticide  to  growing  crops: 


ConwnodMy 


Parts  per 


Apple  pomace,  dried 
Citrus  pulp,  dried 


75.0 
36.0 


I 
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Commodity 


PSftS  P6f 

millton 


Grape  pomac«,  dried 
Rastn  wasi*  


100 
20 


(b)  Tolerances  with  regional 
registration,  as  defined  in  §  180.1(n)  of 
this  chapter,  are  established  for  reskliies 
of  the  pesticide  hexakis  in  or  on  the 
following  feed  commodities: 


FMd 


Parts  par 
million 


Mahgoids  (dried  and  extract) 


250 


IFR  Doc.  93-22114  Filed  9-14-93:  8  45  ami 
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40  CFR  Pari  186 

[PP  3H5665/R2012;  FRL-4640-91 

Rm2070-AB7t 

Temporary  Feed  Additive  Toierance  for 
Pentyl  2-Chioro-4-Fluoro-5-<3,4.5.6- 
TetrahydrcphthailmkJo) 
P  he  no  xy  acetate 

AGENCY:  Environmental  Protection 
Agency  (EPA). 
ACTION:  Final  rule. 

SUMMARY:  This  document  establishes  a 
temporary  feed  additive  tolerance  for 
residues  of  the  herbicide  pentyl  2- 
chk)ro-4-fluoro-5-(3,4,5.6- 
tetrahydrophthalimido)  phenoxyacetate 
in  or  on  the  animal  feed  soybean  hulls 
at  0.02  part  per  million  (ppm).  This 
regulation  was  requested  by  Valent 
U.S.A.  Corp.  and  would  establish  the 
maximum  permissible  level  for  residues 
of  the  herbicide  in  or  on  this  aniroal 
feed. 

EFFECTIVE  DATE:  This  regulation 
becomes  effective  September  15. 1993. 
and  expires  March  1, 1995. 

ADDRESSES:  Written  objections, 
identified  by  the  document  control 
number.  [PF  3H556S/R20121.  may  be 
submitted  to:  Hearing  Clerk  (A-110), 
Environmental  Protection  Agency.  Rm. 
M3708.  401  M  St..  SW  .  Washington,  DC 
20460. 

FOR  FURTMER  MFORMATION  CONTACT:  By 
mail:  Joanne  I.  Miller.  Product  Manager 
(PM)  23,  Registration  Division, 
Environmental  Protection  Agency.  401 
M  St..  SW..  Washington.  DC  20460. 
Office  location  and  telephone  number: 
Rm.  237,  CM  #2, 1921  Jefferson  Davis 
Hwy..  Arlington.  VA  22202.  (703)-305- 
7830. 

SUPH^MCNTARY  V4F0RMAT10N:  In  the 
Federal  Register  of  ^lly  22. 1993  (58  FR 
39180),  EPA  issued  a  proposed  rule  that 


gave  notice  that  the  Valent  U.S.A.  Corp.. 
1333  N.  California  Blvd..  Suite  600. 
Walnut  Creek,  CA  95496.  had  submined 

to  EPA  piursuant  to  section  409  of  the 
Federal  Food.  Drug,  and  Cosmetic  Act, 
21  U.S.C  348.  feed  additive  petition 
(FAP)  3H5665,  which  proposed  to 
amend  40  CFR  part  186  by  establishing 
a  temporary  feed  additive  regulation  to 
permit  residues  of  the  herbicide  pentyl 
2-chloro-4-fluoro-5-(3.4.5.6- 
tetrahydrophthalimido)  phenoxyacetate 
in  or  on  the  animal  feed  soybean  hulls 
at  0.02  part  per  million  (ppm). 

On  the  basis  of  the  information 
furnished  by  Valent  U.S.A.  Corp..  an 
experimental  use  permit  (EUP)  has  been 
issued  for  the  pesticide  under  section  5 
of  the  Federal  Insecticide,  Fungicide, 
and  Rodenticide  Act.  as  amended  (86 
Stat.  983).  This  permit  authorizes  the 
use  of  45.95  pounds  per  year  of  the 
herbicide  on  soybeans  for  2  years  in  the 
States  of  Arkansas,  Illinois,  Indiana. 
Iowa.  Kansas.  Kentucky.  Maryland, 
Michigan.  Minnesota,  Mississippi. 
Missouri.  Nebraska,  North  Carolina. 
Ohio,  South  Dakota,  Tennessee,  and 
Wisconsin. 

There  were  no  comments  or  requests 
for  referral  to  an  advisory  committee 
received  in  response  to  the  proposed 
rule. 

The  data  submitted  in  the  petition 
and  other  relevant  material  have  been 
evaluated  and  discussed  in  the 
proposed  rule.  Based  on  the  data  and 
information  considered,  the  Agency 
concludes  that  the  feed  additive 
regulation  will  protect  the  public  health. 
Therefore,  the  feed  additive  regulation 
is  established  as  set  forth  below. 

Any  person  adversely  affected  by  this 
regulation  may.  within  30  days  after 
publication  of  this  document  in  the 
Federal  Register,  file  written  objections 
with  the  Hearing  Clerk,  at  the  address 
given  above  (40  CFR  178.20).  The 
objections  submitted  must  specify  the 
provisions  of  the  regulation  deemed 
objectionable  and  the  grounds  for  the 
objections  (40  CFR  178.25).  Each 
objection  must  be  accompanied  by  the 
fee  prescribed  by  40  CFR  180.33(i).  If  a 
hearing  is  requested,  the  objections 
must  include  a  statement  of  the  factual 
issuers)  on  which  a  hearing  is  requested, 
the  requestor's  contentions  on  such 
issues,  and  a  summary  of  any  evidence 
relied  upon  by  the  objector  (40  CFR 
178.27).  A  request  for  a  hearing  will  be 
granted  if  the  Administrator  determines 
that  the  material  submitted  shows  the 
following:  There  is  a  genuine  and 
substantial  issue  of  fact;  there  is  a 
reasonable  possibility  that  available 
evideiKie  identitied  by  the  requestor 
would,  if  established,  resolve  one  or 
more  of  such  issues  in  favor  of  the 


requestor,  taking  into  account 
uncontested  claims  or  facts  to  the 
contrary;  and  resolution  of  the  factual 
issue(s)  in  the  manner  sought  by  the 
requestor  would  be  adequate  to  justify 
the  action  requested  (40  CFR  178.32). 

The  Office  of  Management  and  Budget 
has  exempted  this  rule  from  the 
requirements  of  section  3  of  Executive 
Order  12291. 

Pursuant  to  the  requirements  of  the 
Regulatory  Flexibility  Act  (Pub.  L.  96- 
354,  94  Stat.  1164.  5  U.S.C.  601-612). 
the  Administrator  has  determined  that 
regulations  establisliing  new  tolerances 
or  food/feed  additive  regulations  or 
raising  tolerance  levels  or  food/feed 
additive  regulations  or  establishing 
exemptions  from  tolerance  requirements 
do  not  have  a  significant  economic 
impact  on  a  substantial  number  of  small 
entities.  A  certification  statement  to  this 
effect  was  published  in  the  Federal 
Register  of  May  4,  1981  (46  FR  24950). 

List  of  Subjects  in  40  CFR  Fait  18« 

Administrative  practice  and 
procedure.  Agricultural  commoditiee. 
Feed  additives,  Pestiades  and  pests, 
Reporting  and  recordkeeping 
requirements. 

Dated:  August  27, 1993. 

Douglaa  D.  Campt. 

Director,  Office  of  Pesticide  Programs. 

Therefore.  40  CFR  part  186  is 
amended  as  follows: 

PART  180-{AMENOEO] 

1.  In  part  180: 

a.  The  authority  citation  for  part  180 
continues  to  read  as  follows; 

AHlkerily:  21  VS.C.  348. 

b.  By  adding  new  §  180.4725.  to  read 
as  follows: 

§  1 86.4725    Pentyl  2-chloro-4-fluer»S> 
(3,4,5,6-4etrahydrophthaMfnido) 
pherMxy  acetate. 

(a)  A  feed  additive  regulation  is 
established  permitting  residues  of  the 
herbicide  pentyl  2-chloro-4-fluoro-5- 
(3,4,5,6-tetrahydrophthalimido) 
phenoxyacetate  in  or  on  the  following 
feed  resulting  tmm  apphcation  of  the 
herbicide  to  soybeans  in  accordance 
with  an  experin>ental  program.  The 
conditions  set  forth  in  this  section  shall 
be  met. 


Feed 

Parts  per 
miMon 

Expimaondale 

Soybean 

hula. 

002 

Maich  1. 1996. 

(b)  Residues  in  the  feed  not  in  excess 
of  the  established  tolerance  resulting 
from  the  use  described  in  paragr^>h  (a) 


I 
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of  this  sectioo  remaining  after 
expiratioD  of  the  experimenta]  program 
will  not  be  considered  to  be  actionable 
if  the  herbicide  is  applied  during  the 
term  of  and  in  accordance  with  the 
provisions  of  the  experimental  use 
program  axxl  feed  additive  regulation. 

(c)  The  company  concerned  shall 
immediately  notify  the  Environmental 
Protection  Agency  of  any  Hndings  from 
the  experimental  use  that  have  a  bearing 
on  safety.  The  firm  shall  also  keep 
records  of  production,  distribution,  and 
performance  and  on  request  make  the 
records  available  to  any  authorized 
officer  or  employee  of  the 
Environmental  Protection  Agency  or  the 
Food  and  Drug  Administration. 

IFR  Doc.  93-22113  Filed  9-14-93;  8:45  ami 
BlUJNa  cooc  I 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Health  Car*  Financing  Adrntoitatrttcw 

42  CFR  Part  493 

[HSO-212-CN1 

Medicare,  Medicaid  and  CUA 
Programs;  Regulations  Implementing 
the  Clinical  Laboratofy  Improvement 
Amendments  of  1988 

AGENCY:  Health  Care  Financing 
Administration  (HCFA)  and  Public 
Health  Service  (PHS).  HHS. 

ACTION:  Final  rule;  correction. 

SUIMMRV:  In  the  January  19. 1993  issue 
of  the  Federal  Register  (FR  Doc.  93- 
1169)  (58  FR  5215),  we  updated  the 
rules  concerning  requirements  of  the 
Clinical  Laboratory  Improvement 
Amendments  of  1988  (CUA).  We  have 
identified  an  error  in  the  text  of  the 
regulations  and  we  are  correcting  it  in 
this  notice. 

EFFECTIVE  DATE:  This  correction  is 
effective  January  19. 1993. 

FOR  FURTHER  MFORMATtON  CONTACT: 
Tracy  Muromert.  (410)  597-5904. 

SUPPLEMENTARY  INFORMATION:  In  Federal 
Register  document  93-1169.  (58  FR 
5215).  published  on  January  19, 1993. 
we  changed  the  title  of  the  definition  of 
"Slate-exempt  laboratory"  to  "CLIA- 
exempt  laboratory."  Since  there  was  an 
existing  definition  of  "CLIA-exempt 
laboratory,"  this  inadvertently  resulted 
in  two  definitions  of  "CLIA-exempt 
laboratory."  We  are  correcting  this  by 
removing  the  original  definition  of 
"State-exempt  laboratory." 


CorrectioD  of  PubUcatim, 

Accordingly,  the  publi  :»tion  on 
January  19, 1993  of  the  final  regulations, 
which  were  the  subject  o'FR  Doc.  93- 
1169.  is  corrected  as  follcws: 

1493^    [CorrKtMq  I 

On  page  5221,  beginnirtg  in  column 
one.  §  493.2,  amendment  2.e..  "In  the 
definition  of  State-€xemf>t  laboratory, 
'State-exempt'  is  revised  :o  read  'CLIA- 
exempt'  and  placed  in  appropriate 
alphabetical  order."  Is  revised  to  read, 
"The  definition  of  State-irxempt 
laboratory  is  removed." 

Authority:  Sec.  353  of  the  Public  Health 
Service  Act  (42  U.S.C  263a) 
(Catalog  of  Federal  Domestic  Assistance 
Progrun  No.  93.778,  Medica!  Assistance 
Program),  Catalog  of  Fedwa!  Dcnnestk: 
Assistance  Program  No.  93.7  73,  Medicare- 
Hospital  Insurance;  and  Profyam  No.  93.774, 
Medicare — Supplementary  f4edical 
Insurance  Program) 

Dated:  September  7, 1993. 
hMI|.  ShlfaBan. 

Depu  ty  Assistant  Secretary  fi  v  Information 
Resources  Management 

IFR  Doc.  93-22520  Filed  9-'  4-93;  8:45  am) 
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FEDERAL  COMMUNICA'IONS 
COMMISSION 

47  CFR  Parts  43  and  61 

[CC  Docket  No.  83-36,  FCC  93-401] 

Tariff  FMIng  Requlremeni  s  for 
Nondominant  Common  ('.arrtora 

AGENCY:  Federal  Commui.ications 

Commission. 

ACTION:  Final  rule;  correc  ion. 


SUMMARY:  This  documen'  contains 
corrections  to  the  final  n,  e  |CC  Docket 
No.  93-36.  FCC  93-401  J.  *rhich  was 
published  Monday.  Augu;t  23. 1993.  (58 
FR  44457).  The  final  rulef  specified  the 
tariff  filing  requirements  ;  or  domestic 
nondominant  Carriers. 
EFFECTIVE  BATE:  August  2:  .  1993. 
FOR  FURTHER  INFORMATION  CONTACT: 
Donna  Lamport  (202)  632-6365  M- 
Daniel  Gonzalez  (202)  632-1299. 
Common  Carrier  Bureau.  !\rficy  and 
Program  Planning  DivisioT. 

NEED  FOR  CORf^CTION:  As  published,  the 
final  rules  proved  to  be  m  ^leading  and 
are  in  need  of  clarification. 

Correction  of  Publication 

Accordingly,  the  publication  of 
August  23,  1993  of  the  final  rules  (CC 
Docket  No.  93-36.  FCC  93-401)  which 
were  the  subject  of  58  FR  'J4457,  is 
corrected  as  follows: 


1.  On  page  44459.  in  the  third 
column,  in  §43.51,  (a)  introductory  text 
is  corrected  to  read  as  follows: 

S  43.51     Contracts  and  conceasiona. 

(a)  Any  communications  common 
carrier  that  is  engaged  in  domestic 
communications  and  has  not  been 
classified  as  nondominant  pursuant  to 
§  61 .3  of  this  chapter  enga^d  in  foreign 
communications,  and  enters  into  a 
contract  with  another  carrier,  including 
an  operating  agreement  with  a 
communications  entity  in  a  foreign 
point  for  the  provision  of  a  common 
carrier  service  between  the  United 
States  and  that  point;  must  file  with  the 
Commission,  within  thirty  (30)  days  of 
execution,  a  copy  of  each  contract, 
agreement,  concession,  license, 
authorization,  operating  agreement  or 
other  arrangement  to  which  it  is  a  party 
and  amendments  thereto  with  respect  to 
the  following; 


S61.22    Compoahlon  of  Tartffa  [Cerrectwll. 

2.  On  page  44460.  in  the  second 
column,  in  section  61.22(b)  on  line  3  the 
term  "203(c)"  is  corrected  to  reed  "203" 
and  on  line  6  the  word  "rangec"  is 
corrected  to  read  "rates '. 

Federal  CommunicatioRS  Commission. 

William  F.  Galon, 

Acting  Secretary. 

IFR  Doc.  93-22471  Filed  9-14-93;  8:45  am) 
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47  CFR  Part  73 

[MM  Docket  No.  92-304;  FCC  S3-4M] 

Renewal  Reporting  RequiremenU 

AGENCY:  Federal  Communications 

Commission. 

ACTION:  Final  rule. 

SUMMARY:  Through  this  Repmt  and 
Order,  the  Commission  modifies  FCC 
Form  303-S  to  require  licensees  of 
commercial  AM,  FM  and  TV  broadcast 
stations  to  disclose,  at  the  time  their 
renewal  applications  are  filed,  whether 
or  not  their  stations  are  on  the  air.  This 
new  requirement  will  enhance  the 
ability  of  the  Commission  to  OMitinue  to 
license  broadcast  stations  in  the  public 
interest. 

EFFECTIVE  DATE:  October  15.  1993. 
FOR  FURTHER  INFORMATION  CONTACT: 
David  E.  Horov>ritz,  Policy  and  Rules 
Division,  Mass  Media  Bureau,  (202) 
632-7792. 

SUPPLEMENTARY  INFORMATION:  The 
following  is  a  synopsis  of  the 
Commission's  Report  and  Order,  in  MM 
Docket  No.  92-304,  adopted  August  20, 
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1992.  and  released  September  1. 1992. 
The  complete  text  of  this  Report  and 
Order  is  available  for  inspection  and 
copying  during  normal  business  hours 
in  the  FCC  Reference  Center  (room  239), 
1919  M  Street.  NW..  Washington,  DC. 
and  also  may  be  purchased  from  the 
Commission's  copy  contractor. 
International  Transcription  Service,  Inc. 
(202)  a57-3800.  2100  M  Street.  NW.. 
suite  140.  Washington.  DC  20037. 

Synopsis  of  Report  and  Order 

1.  On  December  30.  1992,  the 
Commission  released  a  Notice  of 
Proposed  Rule  Making  (Notice).  58  FR 
3002  (January  7, 1993),  which  initiated 
this  proceeding  to  consider  whether  to 
require  licensees  of  certain  types  of 
broadcast  stations  to  report  on  their 
hcense  renewal  applications  the  current 
status  of  their  operations.  In  particular, 
the  Commission  proposed  to  modify 
FCC  Form  303-S  to  require  licensees  of 
full  power  commercial  AM,  FM  and  TV 
stations  to  report,  at  the  time  their 
license  renewal  applications  are 
submitted,  whether  their  stations  are  on 
the  air  or  have  discontinued  operations. 
The  Commission  has  adopted  this 
proposed  change  to  FCC  Form  303-S. 

2.  When  the  Commission  adopted  the 
Notice,  it  was  aware  of  more  than  200 
commercial  AM  and  FM  stations  that 
had  discontinued  operations.  In  the 
time  since  the  adoption  of  the  Notice, 
the  Commission  has  seen  the  number  of 
reported  silent  AM  and  FM  stations 
grow  to  more  than  300.  Of  these 
stations,  a  number  have  gone  silent 
without  timely  notification  to  the 
Commission  as  required  by  its  Rules. 
See  47  CFR  73.1740(a)(4).  When  the 
Commission  is  unaware  that  a  station 
has  gone  off  the  air,  the  lack  of 
information  about  a  station's  operations 
impairs  the  Commission's  ability  to 
properly  discharge  its  responsibility  to 
determine  whether  grant  of  the  renewal 
would  be  in  the  public  interest.  For 
example,  failure  to  provide  notice  of 
discontinued  operations  prevents  the 
Commission  from  assessing  whether  the 
license  has  complied  with  its  rules  for 
ceasing  broadcast  service,  whether  the 
cessation  of  service  is  justified,  and 
whether  the  licensee  has  developed  an 
acceptable  plan  for  resuming  operations. 
Such  considerations  j>ersuade  the 
Commission  that  adoption  of  the 
proposed  changes  to  FCC  Form  303-S  is 
warranted.  The  information  gathered 
will  be  of  substantial  benefit  to  the 
Commission  while  imposing,  at  most,  a 
minor  burden  on  licensees. 

3.  Currently,  Form  303-S  contains 
various  instructions  and  question-by- 
question  guidelines.  The  general 
instructions  provide  basic  information 


that  is  of  use  to  the  applicant,  such  as 
where  and  when  the  form  should  be 
filed  and  by  whom,  and  who  is  required 
to  pay  a  fee.  The  question-by-question 
guidelines,  on  the  other  hand,  provide 
more  detailed  information  that  is 
intended  to  aid  the  applicant  in 
properly  completing  each  of  the  specific 
questions  on  the  form.  Where  a 
partiailar  Question  does  not  apply  to 
certain  applicants,  the  guideline  lor  that 
question  so  explains.  The  Notice 
explicitly  stated  that  noncommercial 
broadcast  licensees  would  be  excluded 
from  the  reporting  requirement  at  issue 
here,  and  nothing  in  the  record  of  this 
proceeding  counsels  a  different 
approach.  Thus,  the  Commission 
continues  to  believe  that  the  reporting 
requirement  adopted  in  this  Report  and 
Order  should  apply  only  to  commercial 
broadcast  stations.  Consistent  with  that 
belief,  and  consistent  with  the  format  of 
the  Form  303-S  instructions,  the 
Commission  is  amending  these 
instructions  to  clearly  state  that  the  new 
question  is  limited  to  licensees  of 
commercial  AM.  FM  and  TV  broadcast 
stations.  In  addition,  the  Commission 
has  altered  the  language  of  the  new 
question  from  that  specified  in  the 
Notice  to  make  it  clear  that  licensees 
must,  under  §  1.65  of  the  Commission's 
Rules,  report  any  changes  in  the 
station's  status  during  the  pendency  of 
their  applications.  Moreover,  the 
Commission  stresses  that  nothing  in  this 
Report  and  Order  is  intended  to  alter  the 
ongoing,  independent  obligations  of 
commercial  arid  noncommercial 
licensees  to  comply  with  the  rules  for 
notifying  the  Commission  or  seeking 
FCC  authorization  in  connection  with 
discontinued  operations. 

Final  Regulatory  Flexibility  Analysis 

4.  Pursuant  to  the  Regulatory 
Flexibility  Act  of  1980,  the 
Commission's  final  analysis  is  as 
follows: 

I.  Need  and  purpose  of  this  action: 
This  Report  and  Order  modifies  FCC 
Form  303-S  to  solicit  information  as  to 
the  status  of  licensee's  broadcast 
operations. 

II.  Summary  of  the  Issues  raised  by 
the  public  comments  in  response  to  the 
Initial  Regulatory  Flexibility  Analysis: 
There  were  no  comments  submitted  in 
response  to  the  Initial  Regulatory 
Flexibility  Analysis. 

III.  Significant  alternatives  considered 
and  rejected:  None. 

5.  Tne  Secretary  shall  cause  a  copy  of 
the  Report  and  Order,  including  the 
Final  Regulatory  Flexibility  Analysis,  to 
be  sent  to  the  Chief  Counsel  for 
Advocacy  of  the  Small  Business 
Administration  in  accordance  with 


section  603(a)  of  the  Regulatory 
Flexibility  Act.  Public  Law  No.  96-354. 
94  Stat.  1164.  5  U.S.C.  601  et  seq.  (1981) 

Ordering  CUuaes 

6.  Accordingly,  it  is  ordered.  That 
pursuant  to  the  authority  contained  in 
sections  4  and  303  of  the 
Communications  Act  of  1934,  as 
amended.  47  U.S.C  Sections  154  and 
303,  FCC  Form  303-S  is  amended  as  set 
forth  below. 

7.  It  is  further  ordered.  That  this 
Report  and  Order  will  become  effective 
October  15. 1993. 

List  of  Subjects  in  47  CFR  Fart  73 

Radio  broadcasting.  Television 
broadcasting. 

Federal  Communications  Commission. 
William  F.  Caton. 
Acting  Secretary. 

Appendix — Instructions  for  FCC  Fonn  303- 
S 

1.  The  instructions  for  FOG  Form  303-S  are 
amended  by  adding  an  explanation  to 
question  10,  to  read  as  follows: 

Instructions  for  FCC  Form  303-S 

Application  for  Renewal  of  License  for 
Commercial  and  Noncommercial  AM,  FM  or 
TV  Broadcast  Station 

•  •         •         •         • 

Question-by-QuesUoD  Guidelines 

•  •         •         •         • 

Question  10.  This  question  should  be 
completed  only  by  a  commercial  radio  or 
television  renewal  applicant 

2.  FCC  Form  303-S  is  amended  by  adding 
question  10  to  read  as  follows: 

Application  for  Renewal  of  License  for 
Commercial  and  Noncommercial  AM,  FM  or 
TV  Broadcast  Station 

•  •         •         •         • 

10.  For  commercial  AM,  FM  and  TV 
applicants  only:  Is  the  station  currently  on 
the  air?    (  -)  Yes    I    )  No 

If  No,  attach  as  Exhibit  No. a 

statement  of  explanation,  including  the  steps 
the  applicant  intends  to  take  to  restore 
service  to  the  public. 

(Approved  by  the  Office  of  Management  and 
Budget  under  control  number  3060-0110) 
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47  CFR  Part  73 

[MM  Doe1(«t  No.  93-140.  RM-8169] 

Radio  Broadcasting  Sarvtcaa;  Miami, 
FL 

agency:  Federal  Communications 

Commission. 

ACTKM:  Final  rule. 
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SUMMARY:  This  document  substitutes 
Channel  228C  for  Channel  226C1  at 
Miami,  Florida,  and  modifies  the  license 
for  Station  WTMI  (FM)  to  specify 
operation  on  Channel  226C,  at  the 
request  of  Marlin  Broadcasting,  Inc.  See 
58  FR  32503,  June  10, 1993.  Channel 
226C  can  be  allotted  to  Miami  in 
compliance  with  the  Commission's 
minimum  distance  separation 
requirements  at  Station  WTMI  fFM)'s 
licensed  site.  The  coordinates  for 
Channel  226C  at  Miami  are  Niorth 
Latitude  25-57-59  and  West  Longitude 
80-12-33.  With  this  action,  this 
proceeding  is  terminated. 
EFFECTIVE  DATE:  October  22. 1993. 
FOR  FURTHER  MFORMATKM  CONTACT: 
Nancy  ).  Walls,  Mass  Media  Bureau, 
(202)  634-6530. 

SUPPLEMENTARY  INFORMATION:  This  is  a 
synopsis  of  the  Commission's  Repeat 
and  Order,  MM  Dockei  No.  93-140. 
adopted  August  20. 1993.  and  released 
September  7. 1993.  The  full  text  of  this 
Commission  decision  is  available  for 
inspection  and  copying  during  normal 
business  hours  in  the  FCC  Reference 
Center  (room  239),  1919  M  Street,  NW., 
WashingtMi,  DC.  The  complete  text  of 
this  decision  may  also  be  purchased 
from  the  Commission's  copy 
contractors.  International  Transcription 
Service,  Inc.,  (202)  857-3800, 1919  M 
Street,  NW.,  room  246,  or  2100  M  Street. 
NW..  suite  140,  Washingtwi,  DC  20037. 

List  of  Svbiwts  in  47  CFR  Part  73 

Radio  broadcasting. 

PART  73— {AMENOEO) 

1.  The  authority  dtation  for  part  73 
continues  to  read  as  follows: 

Antkarity:  47  U.S.C  1S4,  303. 

173.202    (AflMndedl 

2.  Section  73.202(b).  the  Table  of  FM 
Allotments  under  Florida,  is  amended 
by  remoTing  Channel  226C1  and  adding 
Channel  226C  at  Miami. 

Federal  CommunicatiaiM  Commissian. 
Victoria  Bi.  MeCnlay. 
Assittaat  Chief.  Alhcatktng  Branch,  Poticf 
and  Bulm  Divkioo;  Macs  MBtto  Banau. 
(FR  Doc  93-22477  Piled  9-)4-93;  8:45  am] 
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SUMMARY:  This  docunen^  substitutes 
Channel  265C3  for  Cbannel  265A  at 
Lebanon,  Kentucky,  aid  modifies  the 
license  for  Station  WI5K  (FM)  to 
specify  operation  on  Channel  265C3,  at 
the  request  of  Lebano  i-Springfield 
Broadcasting  Com  par  y.  Inc.  See  58  FR 
31687,  June  4, 1993.  Charmel  265C3  can 
be  allotted  to  Lebanon  ia  compliance 
with  the  minimum  distmce  separation 
requirements  of  the  C3mmission's  Rules 
with  a  site  restriction  of  17.9  kilometers 
(11.1  miles)  southeast.  The  coordinates 
for  Channel  265C3  at  Lebanon  are  North 
Latitude  37-26-02  ard  West  Longitude 
85-08-43.  With  this  i  ction,  this 
proceeding  is  termin(  ted. 

EFFECTIVE  DATE:  Octo  )er  22, 1993. 

FOR  FURTHER  MFORMiDON  CONTACT: 

Nancy  J.  Walls,  Mass  Media  Bureau, 
(202)  634-6530.  j 

SUPPLEMENTARY  INFOf  MATK)N:  This  is  a 
synopsis  of  the  Comi  lission's  Report 
and  Order,  MM  Docket  Na  93-141, 
adopted  August  20, 1993,  and  released 
September  7, 1993.  The  full  text  of  this 
Commission  decisioii  is  available  for 
inspection  and  copying  during  normal 
business  hours  in  th(  FCC  Reference 
Center  (room  239).  1  n9  M  Street,  N'W., 
Washington,  DC.  Thd  complete  text  of 
this  decision  may  alio  be  purchased 
from  the  Commission's  copy 
contractors.  Intemat  onal  Transcription 
Service,  Inc..  (202)  857-3800. 1919  M 
Street.  NW..  room  2^6.  or  2100  M  Street, 
NW..  suite  140,  Wasiington,  DC  20037. 

Li8tofSub}ecUin4/  CFR  Part  73 

Radio  broadcasting,    f 
PART  7»--{AMB<0E0] 

1.  The  authority  dtation  for  part  73      , 

continues  to  read  as  follows: 

Authority:  47  U.S£.  154. 303. 

2.  Section  73.202r 
Allotments  under  K( 
by  removing  Channt 
Channel  265C3  at  U 


47CFRPwt73 
[MMDoetotNo.W-141) 
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}).  the  Table  of  FM 
mtucky,  is  amended 
I  265A  and  adding 
banon. 


Federal  Commuaicatiene  Coramissioa. 
Victoria  M.  McCaaky, 

Assistant  Chief,  Alloca 
and  Rules  Division,  Ma 
(FR  Doc.  93-2M78  Pik 
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47  CFR  Pwt  73 

[MM  Docket  Nee.  M-488;  RM-a32; 
RM-6905,  RM-7266,  RM-72671 

Radio  Broadcasting  Service*; 
Chenango  Bridge,  Norwich  and 
CIncinnatua,  NY 

AGENCY:  Federal  Communications 

Commission. 

ACnON:  Final  rule. 


SUMMARY:  This  document  allots  Channel 
281A  to  Chenango  Bridge,  New  York,  in 
response  to  a  petition  filed  by 
Northeastern  Broadcasting.  Inc.  See 
Notice  of  Proposed  Rule  Making.  54  FR 
47688  (November  16, 1989). 
Additionally,  this  document  also  allots 
Channel  237A  to  Norwich  in  response 
to  a  petition  filed  by  Craig  L  Fox.  See 
Notice  of  Proposed  Rule  Making,  54  FR 
46634  (October  6, 1989).  A  proposal  to 
allot  ChaniMl  237A  to  Cincinnatus.  New 
York,  is  denied.  Cbannel  281A  can  be 
allotted  to  Chenango  Bridge  in 
compliance  with  the  Commission's 
minimum  distance  requirements  at  dty 
reference  coordinates,  North  Latitude 
42-10-12  and  West  Longitude  75-52- 
24.  Channel  237A  can  be  allotted  to 
Norwich  with  a  site  restriction  of  2.5 
kilometers  (1.5  miles)  southwest  of  the 
dty.  The  coordinates  for  Channel  237A 
are  North  Latitude  42-31-04  and  West 
Longitude  75-32-28.  Canadian 
concurrence  has  been  received  for  the 
allotments.  With  this  action,  this 
proceeding  is  terminated. 
EFFECTIVE  DATES:  October  22, 1993.  The 
window  p>eriod  for  filing  applications 
for  Channel  23  7  A  at  Norwich,  New 
York,  and  Channel  281A  at  Chenango 
Bridge,  New  York,  will  open  on  October 
25, 1993.  and  close  on  November  24, 
1993. 

,  FOR  FURTHER  INFORMATION  CONTACT: 
Arthur  D.  Scrutchins,  Mass  Media 
Bureau.  (202)  634-€S3a 
SUPPLEMENTARY  MFORMATKM:  This  is  a 
synopsis  of  the  Commission's  Report 
and  Order,  MM  Docket  No*.  89~465  ud 
89-488,  adopted  Aug.  25. 1983.  and 
released  Sept  7. 1993.  The  full  text  of 
this  CommJMioD  decision  is  available 
for  inspectioo  and  copying  diaing 
normal  business  hours  in  the  FCC 
Refarance  Center  (room  239),  1919  M 
Street. MW..  Washingtoa.  DC  The 
complete  text  of  this  decisioD  may  also 
be  purchased  from  the  Commissloii's 
copy  contractors.  Intamatiooal 
TranacriptioB  Servica,  faac.  (202)  &57- 
3800.  2100  M  Street.  NW.  Waahti^ton, 
DC  20037. 

Lial  arSah^act*  in  47  Cnt  Part  7t 

Radiobroadcasting. 
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PART  73— [AMENDED] 

1.  The  authority  citation  for  part  73 
continues  to  read  as  follows: 
Authority:  47  U.S  C  154,  303. 

f  73.202    [AnwndMll 

2  Section  73.202(b).  the  Table  of  FM 
Allotments  under  New  York,  is 
amended  by  adding  Chenango  Bridge. 
Channel  281A  and  by  adding  Norwich. 
Channel  237A. 

Fedt'ral  Communications  Commission. 
Victoria  M.  McC«uley. 
Assistant  Chief,  Allocations  Branch.  Policy 
and  Rules  Division.  Mass  Media  Bureau. 
|FR  Doc  91-22478  Filed  9-14-93;  8:45  am] 
BtujNQ  cooe  •na-ei-M 


47  CFR  Part  73 

(MM  Docket  No.  93-16:  RM-8163,  RM-B228] 

Radio  Broadcasting  Servlcas; 
Remington  and  Falmouth,  VA 

AGENCY:  Federal  Communications 

Commission. 

ACTION:  Final  rule. 

summary:  The  Commission,  at  the 
request  of  Stafford  County  Broadcasting 
(RM-8228).  allots  Channel  283A  to 
Falmouth,  Virginia.  Channel  283A  can 
be  allotted  to  Falmouth  in  compliance 
with  the  Commission's  minimum 
distance  separation  requirements  with  a 
site  restriction  of  10.9  kilometers  (6.8 
miles)  northwest.  The  coordinates  for 
Channel  283A  at  Falmouth  are  38-22- 
43  and  77-34-29  The  proposal  filed  by 
Mountain  Air  Broadcasting  (RM-8163). 
see  58  FR  11205.  February  24.  1993. 
requesting  the  allotment  of  Channel 
283A  to  Remington,  Virginia,  is  denied. 
With  this  action,  this  proceeding  is 
terminated. 

DATES:  Effective  October  22, 1993.  The 
window  period  for  filing  applications 
will  open  on  October  25.  1993,  and 
close  on  November  24,  1993. 
FOR  RiRTHER  INFORMATION  CONTACT: 
Pamela  Blumenthal,  Mass  Media 
Bureau.  (202)  634-6530. 
SUPPt-EMENTARY  INFORMATION:  This  is  a 
synopsis  of  the  Commission's  Report 
and  Order.  MM  Docket  No.  93-16, 
adopted  August  25. 1993,  and  released 
September  7, 1993.  The  full  text  of  this 
Commission  decision  is  available  for 
inspection  and  copying  during  normal 
business  hours  in  the  F6C  Reference 
Center  (room  239),  1919  M  Street  NW.. 
Washington,  DC  The  complete  text  of 
this  decision  may  also  be  purchased 
from  the  Commission's  copy  contractor, 
ITS.  Inc.,  (202)  857-3800.  2100  M  Street 
NW..  s;iite  140.  Washington,  DC  20037. 


List  of  Subjecta  in  47  CFR  Part  73 

Radio  broadcasting. 

PART  73-[  AMENDED] 

1.  The  authority  citation  for  part  73 
continues  to  read  as  follows: 

Authority:  47  U.S.C  154.  303. 

173.202    [AmwHtod] 

2.  Section  73.202(b).  the  Table  of  FM 
Allotments  under  Virginia,  is  amended 
by  adding  Channel  283A.  Falmouth. 

Federal  Communications  Commission. 
Victoria  M.  McCaulay, 
Assistant  Chief.  Allocations  Branch.  Policy 
and  Rules  Division,  Mass  Media  Bureau. 
[FR  Doc.  93-22475  Filed  9-14-93,  845  am) 
■tUJNO  cooc  «7ia-«1-M 


DEPARTMENT  OF  COMMERCE 

National  Oceanic  and  Atmospheric 
Administration 

50  CFR  Parts  222  and  227 

[Docket  No.  930782-3182;  I.D.  052493B] 

Threatened  Fish,  Wildlife  and  Plants; 
Johnson's  Seagrass 

AGENCY:  National  Marine  Fisheries 
Service  (NMFS).  NOAA.  Commerce. 
ACTION:  Proposed  rule. 

SUMMARY:  Based  on  a  review  of  the 
status  of  the  plant.  Johnson's  seagrass 
[Halophila  johnsonil),  NMFS  believes 
that  this  species  is  threatened  and 
proposed  that  it  be  added  to  the  U.S. 
List  of  Endangered  and  Threatened 
Plants.  NMFS  used  the  best  available 
scientific  and  commercial  data  to  make 
this  proposed  determination. 
DATES:  Comments  must  be  received  by 
December  14. 1993.  Requests  for  a 

Sublic  hearing  must  be  received  by 
ovember  1.  1993. 
ADDRESSES:  Send  comments  and 
requests  for  background  reports  to  Dr. 
William  W.  Fox.  Jr..  Director.  Office  of 
Protected  Resources.  NMFS.  1335  East- 
West  Highway,  Silver  Spring,  MD 
20910. 

FOR  FURTHER  INFORMATION  CONTACT: 
Dean  Wilkinson,  Office  of  Protected 
Resources,  NMFS,  at  301/713-2322. 

SUPPLEMENTARY  INFORMATION: 


Background 

The  Endangered  Species  Act  of  1973 
(16  U.S.C  1531  et  seq  ;  (ESA))  is 
administered  jointly  by  the  U.S.  Fish 
and  Wildlife  Service  (USFWS), 
Department  of  the  Interior,  and  NMFS. 
NMFS  has  jurisdiction  over  most  marine 
species  and  makes  determinations 


under  section  4  of  the  ESA  as  to 
whether  the  species  should  be  listed  as 
endangered  or  threatened.  The  USFWS 
maintains  and  publishes  the  List  of 
Endangered  and  Threatened  Wildlife 
and  Plants  in  50  CFR  part  17  for  all 
species  determined  by  NMFS  or  USFWS 
to  be  endangered  or  threatened.  Lists  of 
threatened  and  endangered  species 
under  the  jurisdiction  of  NMFS  also  are 
contained  in  50  CFR  227.4  and 
222.23(a),  respectively. 

Summary  of  Status  Review 

When  NMFS  initiated  the  status 
review  of  Johnson's  seagrass,  a  review  of 
available  scientific  literature  showed 
significant  gaps  in  knowledge  of  the 
species  that  needed  to  be  addressed 
before  a  determination  could  be  made  of 
the  species'  status.  Without  information 
on  such  parameters  as  reproduction  and 
life  history^  determining  whether  the 
species  warrants  listing  under  the  ESA 
would  be  problematic.  Therefore,  NMFS 
initiated  a  field  research  project  in  1990 
to  address  these  gaps  in  information. 

The  status  review  involved  an 
extensive  literature  review  for  all 
available  historical  information 
pertaining  to  the  species;  interviews 
with  scientists  and  resource  managers 
with  known  expertise  on  seagrasses, 
especially  Halophila  species,  and  the 
Indian  River  Lagoon  area  in  Florida  in 
particular;  and  extensive  field  work  at 
three  sites  in  the  Indian  River  area 
during  1990-1992.  Data  were  drawn 
from  this  same  study  in  periods  1987- 
1990  (Kenworthy  1992).  The  primary 
study  site  was  located  in  the  central 
region  of  the  species'  geographical 
distribution  at  Hobe  and  Jupiter  Sounds, 
located  at  the  southern  end  of  the  Indian 
River  Lagoon  in  Martin  County,  FL. 
Sebastian  Inlet,  the  second  study  site,  is 
an  artificially  stabilized  inlet  connecting 
the  Indian  River  to  the  Atlantic  Ocean. 
The  inlet  has  been  dredged  since  1948 
and  is  permanantly  stabilized  by  jetties. 
The  third  study  site  was  located  at  the 
Ft.  Pierce  Inlet,  also  artificially 
stabilized,  which  connects  the  lagoon  to 
the  nearshore  shelf.  The  proposed 
determination  is  based  on  the  results  of 
a  report  developed  at  the  conclusion  of 
the  study  (Kenworthy  1993). 

The  report  highlights  a  number  of 
factors  leading  to  the  conclusion  that 
Johnson's  seagrass  should  be  listed  as 
threatened.  The  species  is  rare  and  has 
a  limited  geographic  range,  within 
which  it  is  the  least  common  seagrass 
species.  Its  range  is  limited  to  the  east 
coast  of  Florida  from  Biscayne  Bav  to 
Sebastian  Inlet.  Small  species  such  as 
Halophila  have  rapid  turnover  rates  and 
limited  energy  storage;  therefore,  forms 
of  sexual  reproduction  which  maximize 
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the  number  of  offspring  are  critical  to 
the  dispersal  and  survival  of  such 
species.  Johnson's  seagrass  appears  to 
reproduce  only  through  asexual 
branching  or  apomixis.  Thus,  the 
species  is  particularly  vulnerable  to 
human  or  environmental  perturbations 
because  regrowth  and  reestablishment 
of  populations  would  be  significantly 
more  difficult  than  for  Halophila 
species  with  a  sexual  life  history. 
Populations  of  Johnson's  seagrass  may 
be  adversely  affected  by  dredging,  prop 
scoring,  storm  surge,  altered  water 

Duality,  siltation,  and  other  factors.  It  is 
oubtful  that  the  species  would  be 
capable  of  repopulation.  if  extirpated 
from  an  area.  Copies  of  the  report  are 
available  to  the  public  (see  ADDRESSES). 

Eiseman  and  McMillan  (1980) 
published  the  first  description  of 
Johnson's  seagrass  (Halophila 
johnsonii),  1  of  12  species  of  the  genus 
Halophila  Halophila  species  are 
distinguished  morphologically  hx>m 
other  seagrasses  in  their  possession  of 
either  a  pair  of  stalked  leaves  without 
scales  or  a  pseudo  whorl  of  leaves. 
Identifying  characteristics  of  H. 
johnsonii  include  smooth  foliage  leaves 
in  pairs  10-20  mm  long,  a  creeping 
rhizome  stem,  sessile  (attached  to  their 
bases)  flowers,  and  longnecked  fruits. 
Most  Halophila  species  are  reduced  in 
size,  more  shallow  rooted,  and  have  two 
to  three  orders  of  magnitude  less 
biomass  per  unit  area  compared  to  all 
other  seagrasses.  Historically,  H. 
johnsonii  has  been  misidentified  as  two 
other  species  of  the  same  genus:  H. 
decipiens  and  H.  basillonis.  H.  johnsonii 
can  be  distinguished  from  other 
Halophila  species  by  ecologically 
functional  morphological  differences, 
depth  distribution,  basic  physiological 
differences  in  photosynthetic  rates, 
metabolic  rates  and  responses  to 
salinity,  and  isozyme  differences. 

The  most  outstanding  difference 
between  H.  johnsonii  and  other  species 
is  its  distinct  differences  in  sexual 
reproductive  characteristics.  H. 
decipiens  is  a  monoecious  plant  (has 
both  female  and  male  flowers  on  the 
same  plant)  and  successfully  reproduces 
and  propagates  by  seed.  H.  johnsonii,  in 
comarison,  appears  to  be  dioecious  (has 
flowers  of  a  single  sex  on  the  same 
plant),  but  the  male  flower  has  never 
been  described  either  in  the  field  or  in 
laboratory  culture.  The  absence  of  male 
flowers  supports  the  hypothesis  that 
sexual  reproduction  is  absent  in  this 
species,  and  propagation  must  be 
exclusively  vegetative.  After  periods  of 
unfavorable  environmental  conditions 
of  growth  and  vegetative  branching,  the 
regrowth  and  reestablishment  of 
surviving  populations  of  H.  johnsonii 


would  be  significintly  more  difficult 
than  for  species  vith  a  sexual  life 
history. 

The  genus  HalcphiJa  is  distributed 
world-wide  in  trcpical  and  warm 
temperate  waters  Based  on  published 
reports  and  discussions  with  seagrass 
experts,  the  distributional  range  of  H. 
johnsonii  is  limit  xl  to  the  east  coast  of 
Florida  from  central  Biscayne  Bay  (25° 
45'  N.  let.)  to  Seb  istian  Inlet  (27°  50' 
lat.).  Most  recent  surveys  have 
established  the  n  irthemmost 
distribution  of  H.  johnsonii  in  the 
vicinity  of  Sebastian  Inlet  in  the  Indian 
River.  FL.  H.  johnsonii  is  patchily 
distributed  between  St.  Lucie  and 
Sebastian  Inlets  end  in  relatively  low 
abundance  compared  to  H.  decipiens 
and  the  larger  set  grasses  Halodule 
wrightii,  SyringO'lium  filiform,  and 
Thalassia  testudinunt.  Extensive  H. 
johnsonii  meado  vs  have  been 
documented  inside  Lake  Worth  Inlet. 
The  southemmo.':t  distribution  of  H. 
johnsonii  is  reported  to  be  in  the 
vicinity  of  Virgir  ia  Key  in  Biscayne  Bay 
(Eiseman  and  M(\fillan  19B0).  There 
have  been  no  reports  of  this  species 
outside  the  currently  known  southern 
distribution  (Ker  worthy  and  DiPiero 
1990).  Primarily  intertidal,  the  species 
often  grows  with  H.  wrightii  Aschers 
and  is  also  founc  in  pure  stands.  The 
species  inhabits  :»arse  sand  substrates 
in  tidal  channeb.  indicative  of  its  ability 
to  tolerate  strong  currents  and  stabilize 
unconsolidated  »nd  substrates. 

H.  johnsonii  it  the  least  ebundant  of 
the  seagrass  species  in  the  study  range 
and  is  distributed  in  patches  that  range 
in  size  from  a  fe  v  centimeters  to 
hundreds  of  meters.  Biomass,  patch 
sizes,  and  leaf  piir  densities  were 
always  less  than  those  measured  in  H. 
decipiens.  All  d  ita  from  Hobe  Sound 
demonstrated  that  H.  johnsonii  was  the 
least  abundant  species  in  the 
community.  In  /lugust  1989.  H. 
decipiens  coven  ,ge  averaged  26  percent 
in  the  deeper  wi  ter,  exceeding  the  cover 
of  H.  johnsonii  I  y  a  factor  of  24. 
exempUfying  H.  johnsonii's  patchy 
distribution.  De  nonstrative  of  its 
limited  abundar  ce.  H.  johnsonii  ranked 
fifth  in  relative  ibundance  of  the  six 
seagrasses  in  th<  lagoon,  comprising 
only  2  percent  cf  the  total  coverage. 
Similar  values  vere  reported  for  areal 
biomass  at  Sebartian  Inlet  compared  to 
Hobe  and  Jupiter  Sounds.  In  Jupiter 
Inlet,  female  flo  vers  were  irregular  in 
distribution,  vaiying  in  abundance  and 
distribution  seasonally  from  shallow  to 
deep  locations.  The  larges'  populations 
generally  occur  cJoset  to  irlets  and 
diminish  in  abundance  in  the  more 
interior  areas  of  the  lagoors. 


Unlike  H.  decipiens.  H.  johnsonii 
grows  in  both  the  shallow  intertidal 
zone  and  in  the  deeper  subtidal  zone. 
Halophila  differs  from  other  seagrasses 
by  the  occurrence  of  species  in  clear, 
deep  (8-40  m)  or  shallow,  turbid  water 
where  other  seagrasses  are  unable  to 
colonize  or  maintain  stable  populations 
for  long  periods  of  time. 

Summary  of  Factors  Affecting  the 
Species 

Section  4(a)(1)  of  the  ESA  and  the 
NMFS  listing  regulations  set  forth 
procedures  for  listing  species.  The 
Secretary  of  Commerce  (Secretary)  must 
determine,  through  the  regulatory 
process,  if  a  species  is  endangered  or 
threatened  based  upon  any  one  or  a 
combination  of  the  following  factors: 

(1)  The  present  or  threatened 
destruction,  modification,  or 
curtailment  of  its  habitat  or  range; 

(2)  Overutilization  for  commercial, 
recreational,  scientific,  or  education 
purposes; 

(3)  Disease  or  predation; 

(4)  Inadequacy  of  existing  regulatory 
mechanisms;  or 

(5)  Other  natural  or  human-made 
factors  affecting  its  continued  existence. 

A.  The  Present  or  Threatened 
Destruction,  Modification,  or 
Curtailment  of  its  Habitat  or  Range 

Habitat  within  the  limited  range  in 
which  H.  johnsonii  exists  is  at  risk  to 
destruction  by  a  number  of  human  and 
natural  pertubations  including:  (1) 
Dredging;  (2)  prop  scoring;  (3)  sterm 
surge;  (4)  altered  water  quality;  and  (5) 
siltation.  Due  to  fragile  nature  of  H. 
johnsontfs  shallow  root  system,  the 
plants  are  vulnerable  to  human-induced 
disturbances  in  addition  to  major 
natural  disturbances  to  the  sediment, 
and  their  potential  for  recovery  may  be 
limited.  The  resultant  destruction  of  the 
benthic  community  due  to  boating 
activities,  propeller  dredging  and 
anchor  mooring,  was  observed  at  all 
sites  during  the  NMFS  study.  Further, 
this  condition  is  expected  to  worsen 
with  the  predicted  increase  in  boating 
activity.  This  severely  disrupts  the 
benthic  habitat,  breaching  root  systems 
and  severing  rhizomes,  and  significantly 
reducing  the  viability  of  the  community. 
Maintenance  dredging  further 
jeopardizes  critical  habitat  by 
redistributing  sediments,  burying 
plants,  and  destabilizing  the  bottom 
structure.  By  altering  benthic 
topography  or  burying  the  plants,  they 
may  be  removed  from  the  photic  zone. 
Because  the  most  abundant  populations 
are  located  in  close  proximity  to  inlets, 
they  are  likely  to  experience  erosional    - 
forces  and  siltation  associated  with 
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severe  storms.  During  hurricanes,  storm 
surge  may  scour  and  redistribute 
sediments,  thereby  eroding  and  burying 
existmg  populations.  The  perennial 
nature  and  slower  turnover  rate  has  less 
of  a  potential  for  diminishing  the 
negative  effects  of  unsuitable 
environmental  conditions  imposed  by 
dredging,  boat  traffic,  siltation,  and 
storm  surge. 

Turbidity  is  a  critical  factor  in  the 
distribution  and  survival  of  seagrasses, 
especially  In  deeper  regions  of  the 
lagoon,  where  reduced 
photosynthetically  active  radiation 
(PAR)  limits  photos>Tithesis.  Shallow 
regions  are  less  affected  by  turbidity 
unless  light  is  rapidly  attenuated.  In 
interior  lagoonal  areas  where  salinity  is 
low.  highly  colored  water  typically  is 
discharged  via  drainage  systems. 
Stained  waters  attenuate  shorter 
wavelengths  rapidly,  removing 
important  PAR  as  well  as  potentially 
stressing  plants  due  to  the  low  salinity. 
This  is  a  critical  factor,  especially  in  the 
vicinity  of  Sebastian  and  Ft.  Pierce 
Inlets  where  freshwater  reaches  the 
flood  tide  delta  and  nearby  seagrass 
meadows  via  canal  systems  that 
discharge  into  the  lagoon. 

Trampling  due  to  human  disturbance 
and  increased  land-use  induced 
siltation  can  threaten  viability  of  the 
species.  Degradation  of  water  quality 
due  to  human  impact  is  also  a  threat  to 
the  welfare  of  seagrass  communities. 
Nutrient  overenrichment  caused  by 
inorganft  and  organic  nitrogen  and 
phosphorous  loading  via  urban  and 
agricultural  land  run-off,  can  stimulate 
increased  algal  growth  that  may  smother 
the  understory  of  H.  johnsonii,  shade 
rooted  vegetation,  and  diminish  the 
oxygen  content  of  the  water.  Such  low 
oxygen  conditions  have  a  demonstrated 
severe  negative  Impact  on  seagrasses 
and  associated  communities.  Continued 
and  increased  degradation  of 
environmental  quaUty  also  will  have  a 
detrimental  effect  upon  H.  johnsonii 
communities. 

B.  Overutilization  for  Commercial. 
Fecreation,  Scientific  or  Educational 
Purposes 

There  is  no  evidence  that  these 
activities  have  contributed  to  the 
decline  of  the  species. 

C.  Disease  or  Predation 

There  are  two  known  herbivores  that 
occur  in  the  range  of  H.  johnsonii — the 
green  sea  txirtle,  Chelonia  mydas,  and 
the  West  Indian  manatee,  Trichechus 
manatus,  both  of  which  feed  upon  the 
seagrass.  Harfaivorous  fish  also  feed 
upon  the  seagrass  community.  Predation 


pressures  alone  are  not  likely  to  be  a 
threat  to  species  existence. 

D.  Inadequacy  of  Existing  Regulatory 
Mechanisms 

Florida  statutes  that  specifically  and 
comprehensively  protect  sea^asses  are: 
(1)  Florida  Statute  (F.S  )  380.0552, 
Florida  Keys  area:  protection  and 
designation  as  area  of  special  concern: 
and  (2)  F.S.  370.12,  Marine  animals; 
regulation  giving  Florida  Department  of 
Natural  Resources  the  authority  to  adopt 
rules  to  protect  manatee  habitat, 
including  seagrass  bed^,  from 
"destruction  by  boats  or  other  human 
activity."  The  Florida  Administrative 
Code  has  rules  in  place  that  also  protect 
seagrasses.  They  are:  (1)  Chapter  16I>- 
2.003  and  16D-2.004,  State  and  Park 
and  Recreational  Facilities:  (2)  Chapter 
18-20.001  to  18-20.003:  Florida  Aquatic 
Preserves;  and  (3)  Chapter  18-11: 
Sovereignty  Submerged  Lands 
Management.  Distribution  of  H. 
johnsonii  between  Jupiter  Inlet  and 
Sebastian  Inlet  occurs  entirely  within 
Florida  Aquatic  Preserves.  This 
particular  legislation  establishes  that 
Aquatic  Preserves  are  created  to 
"preserve,  promote  and  utilize 
indigenous  hfe  forms  and  habitats" 
including  seagrasses.  Distribution  of  H. 
johnsonii  between  Jupiter  Inlet  and 
Sebastian  Inlet  occurs  entirely  within 
Florida  Aquatic  Preserves. 

Federal  regulations  which  allow 
protection  of  seagrasses  are  issued 
under  section  10  of  the  River  and 
Harbors  Act  and  section  404  of  the 
Clean  Water  Act.  The  National 
Environmental  Policy  Act  (NEPA)  also 
contributes  to  seagrass  protection  by 
requiring  an  environmental  evaluation 
for  many  proiects  involving  wetlands. 
Recurring  instances  of  the  destruction  of 
the  diminutive  HaJophila  species  and 
associated  habitat  areas  indicate  that 
State  and  Federal  regulatory 
mechanisms  are  not  adequate  to  protect 
Halophila. 

E.  Other  Natura]  or  Manmade  Factors 
Affecting  Its  Continued  Existence 

The  existence  of  the  species  in  a  very 
limited  range  increases  the  j)otential  for 
extinction  from  stochastic  events. 
Natural  disasters  such  as  hurricanes 
could  easily  diminish  entire 
populations  and  a  significant  percentage 
of  the  sp>ecies.  Seagrass  beds  that  are  in 
proximity  to  inlets  are  especially 
vulnerable  to  storm  surge  from 
hurricanes  and  severe  storm  events. 

Critical  Habitat 

Section  4(a)(3)  of  the  ESA,  as 
amended,  requires  that,  to  the  maximum 
extent  prudent  and  determinable,  the 


Secretary  shall  designate  any  habitat 
considered  critical  to  the  suj-vival  of  a 
species  that  is  listed  as  endangered  or 
threatened  concurrently  with  such  a 
listing.  Because  the  analyses  re|quired 
for  proposing  critical  habitat  diner  from 
those  of  a  listing  proposal,  the 
additional  analyses  could  delay  a 
listing.  Therefore,  NMFS  has  decided  to 
proceed  with  the  listing  proposal  now 
and  will  proceed  with  the  designation  of 
critical  habitat  in  a  separate  proposed 
rule. 

NMFS  beUeves  that  this  action  is 
consistent  with  the  intent  of  the  1982 
amendments  to  the  ESA:  "The 
committee  feels  strongly,  however,  that, 
where  the  biology  relating  to  the  status 
of  the  species  is  clear,  it  should  not  be 
denied  the  protection  of  the  Act  because 
of  the  inability  of  the  Secretary  to 
complete  the  work  necessary  to 
designate  critical  habitat."  H.  Rep.  No. 
567.  97th  Cong.  2d  sess.  19  (1982). 

Proposed  Determination 

NMFS  believes  that  the  available  data 
support  the  proposed  threatened 
classification  for  Johnson's  seagrass. 
NMFS  has  determined  that  it  is  likely 
that  this  condition  is  caused  by  a 
number  of  factors  specified  under 
section  4(1  )(a)  of  the  ESA. 

ClassificatioD 

The  1982  Amendments  to  the  ESA,  in 
section  4(b)(1)(A).  restrict  the 
information  that  may  be  ctmaidered 
when  assessing  species  for  listing.  Based 
on  this  limitation  of  criteria  for  a  Usting 
decision  and  the  opinion  in  Pacific 
Legal  Foundation  v.  Andrus,  675  F.  2d 
829  (6th  dr..  1S81).  NMFS  has 
categorically  excluded  all  ESA  listing 
actions  frt>m  environmental  assessment 
requirements  of  NEPA  (48  FR  4413; 
February  6. 1964). 

As  noted  in  the  Conference  report  on 
the  1982  amendments  to  the  ESA. 
economic  considerations  have  no 
relevance  to  determinations  regarding 
the  status  of  the  species.  Therefore,  the 
economic  analysis  requirements  of  E.O. 
12291  and  the  Regulatory  FlexibiUty  Act 
are  not  applicable  to  the  listing  process. 
Similarly,  listing  actions  are  not  subject 
to  the  requirements  of  E.0. 12612. 

This  proposed  rule  does  not  contain 
a  collection-of-information  requirement 
subject' to  the  Paperwork  Reduction  Act. 
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List  of  Subjects 

50  CFR  Part  222 

Administrative  practice  and 
procedure,  Endangered  and  threatened 
species,  Exports,  Imports,  Reporting  and 
recordkeeping  requirements, 
Transportation. 

50  CFR  Part  227 


Endangered  and  threatened  species. 
Exports,  Imports,  Marine  Mammals, 
Transportation. 

Dated:  September  9. 1993. 

Gary  Matlock. 

Acting  Deputy  Assistant  Administrator  for 
Fisheries. 

For  the  reasons  set  forth  in  the 
preamble,  50  CFR  parts  222  and  227  are 
proposed  to  be  amended  as  follows: 


PART  222— ENC  ANGERED  SPEGES 

1.  The  authorily  citation  for  part  222 
is  revised  to  read  as  follows: 

Authority:  16  U  S.C  1531  et  seq. 

2.  The  headin;;  for  part  222  is  revised 
to  read  as  set  forth  above. 

H  222.51-222.59    (Subpart  F]  [RMWved] 

3.  Part  222  is  (  mended  by  adding  a 
new  subpart  F,  I'ndangered Marine 
Plants,  consistirg  of  reserved  §§  222.51- 
222.59. 

PART  227— THFIEATENEO  SPECIES 

4.  The  authority  citation  for  part  227 
continues  to  rea  i  as  follows: 

Authority:  16  U  S.C  1531  et  seq. 

5.  The  headin ;  for  part  227  is  revised 
to  read  as  set  foith  abiave. 

6.  Section  227.4  is  amended  by 
adding  paragraph  (i)  to  read  as  follows: 

1 227.4    Enuman  tion  of  threatened 
•peciea. 


(i)  Johnson's  seagrass  [Halophila 
fohnsonji). 

7.  Part  227  is  amended  by  adding  a 
new  subpart  E  to  read  as  follows: 

Subpart  E— Thraf  tanad  Marine  Plants 

Sec 

227.81  Prohibitions. 

227.82  Exceptio:is. 


Subpart  E— Threatened  Marina  Ptanta 

1227.81  Prohibitlona. 

Except  as  provided  in  §  227.82,  the 
prohibitions  of  section  9(a)(2)  of  the  Act 
(16  U.S.C.  1538)  relating  to  endangered 
plants  apply  to  any  species  of  plant 
enumerated  in  §227.4. 

1227.82  Excaptlons. 

The  exceptions  of  section  10  of  the 
Act  (16  U.S.C  1539)  and  other 
exceptions  under  the  Act  relating  to 
endangered  species,  and  the  provisions 
of  regulations  issued  under  the  Act 
relating  to  endangered  species  (such  as 
50  CFR  part  22,  subpart  C — Endangered 
Fish  or  Wildlife  Permits),  also  apply  to 
threatened  species  of  plants  enumerated 
in  §  227.4  of  this  part.  This  section 
supersedes  other  restrictions  on  the 
applicabihty  of  50  CFR  part  222. 
including,  but  not  Umited  to,  the 
restrictions  specified  in  §§  222.2(a)  and 
222.22(a).  Any  general  provisions  that 
may  be  issued  for  the  protection  of 
marine  plants  under  part  222,  subpart  F 
shall  apply  to  plants  enumerated  in 
S  227,4  of  this  part. 

(FR  Doc.  93-22S08  Filed  9-14-93;  8:45  am] 
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DEPARTMENT  OF  AGRICULTURE 

Fanners  Home  Administration 

7  CFR  Part  1944 
RIN  0575-AB47 

Farm  Latx>r  Housing  Loan  and  Grant 
Policies,  Procedures,  and 
Authorizatiofis 

AGEMCV:  Farmers  Home  Administration, 

USD.\. 

ACnOM:  Proposed  rule. 

SUIWHABY:  The  Farmers  Home 
Administration  (FmHA)  proposes  to 
amend  its  Farm  Labor  Housing  (LH) 
Loan  and  Grant  Regulations.  The 
proposed  rule  changes  the  basic  njles  of 
the  Labor  Housing  Regulations 
concerning  packaging  fees.  Thfise 
revisions  are  proposed  to  initiate  the  use 
of  loan  and  grant  funds  to  defray  costs 
in  packaging  the  development  of  an 
application  for  a  nonprofit  group  or  a 
public  body. 

DATES:  Comments  must  be  submitted  on 
or  before  November  15,  1993. 
ADDRESSES:  Submit  written  comments 
in  duplicate  to  the  Chief,  Regulation 
Analysis  and  Control  Branch,  Farmers 
Home  Administration,  U.S.  Department 
of  Agriculture,  room  6348,  South 
Agriculture  Building.  14th  Street  and 
Independence  Avenue.  SW., 
Washington,  DC  20250.  All  written 
comments  macle  pursuant  to  this 
publication  will  be  available  for  public 
inspection  during  regular  work  hours  at 
the  above  address. 
FOR  FURTHER  INCORHrlATlON  CONTACT: 
Mary  Fox,  Loan  Specialist,  Special 
Authorities  Branch,  Multi-Family 
Housing  Processing  Division,  Farmers 
Home  Administration,  USDA,  room 
5337 — South  Agriculture  Building. 
Washington,  DC  20250.  telephone  (202) 
720-1606. 

SUPPLEMENTARY  INFORMATION: 

Classification 

This  proposed  rulemaking  action  has 
been  reviewed  under  USDA  procedures 


established  in  Departmental  Regulation 
1512-1.  which  implements  Executive 
Order  12291  and  has  been  determined 
to  be  "nonmajor"  since  the  annual  effect 
on  the  economy  is  le&s  than  SlOO 
million  and  there  will  be  no  significant 
increase  in  cost  of  prices  for  consumers, 
individual  industries.  Federal.  State  or 
local  Government  agencies,  or 
geographic  regions.  Furthermore,  there 
will  be  no  adverse  effei:ts  on 
competition,  employment,  investment, 
productivity,  innovation,  or  on  the 
ability  of  United  States  enterprises  to 
compete  with  foreign  based  enterprises 
in  domestic  or  import  markets.  This 
action  is  not  ex{>ected  to  substantially 
affect  budget  outlay  or  affect  more  than 
one  Agency  or  be  controversial.  The  net 
result  is  to  provide  better  service  to 
rural  communities  and  foster  eligible 
applicant's  greater  use  of  the  LH 
program. 

Paperwork  Reduction  Act 

The  information  collection 
requirements  contained  in  this 
regulation  have  been  approved  by  the 
Office  of  Management  and  Budget 
(OMB)  under  the  provisions  of  44  U.S.C. 
chapter  35  and  have  been  assigned  OMB 
control  number  0575-0045  in 
accordance  vvith  the  Paperwork 
Reduction  Act  of  1980  (44  U.S.C.  3507). 
This  proposed  rule  does  not  revise  or 
impose  any  new  information  collection 
requirement  from  those  approved  by 
OMB. 

Civil  Justice  Reform 

The  proposed  regulation  has  been 
reviewed  in  light  of  Executive  Order 
12778  and  meets  the  applicable 
standards  provided  in  sections  2(a)  and 
2(b)(2)  of  that  Order. 

Provisions  within  this  part  which  are 
inconsistent  with  state  law  are 
controlling.  All  administrative  remedies 
pursuant  to  7  CFR  part  1900  subpart  B 
must  be  exhausted  prior  to  filing  suit. 

Background 

The  Housing  and  Community 
Development  Act  of  1987  amended 
Section  501  of  the  Housing  Act  of  1949 
to  allow  the  Secretary  to  require  that 
packaging  fees  for  public  and  private 
nonprofit  applicant  organizations  be 
included  as  an  authorized  development 
cost. 

This  rule  change  clarifies  the  use  and 
amount  of  loan/grant  funds  for  the 
payment  of  packaging  assistance.  The 


assistance  is  limited  to  reimbursement 
of  packaging  services  provided  by  in- 
house  personnel  or  by  another  nonprofit 
organization  with  experience  in  housing 
or  community  development. 

Consistent  with  sound  business 
practices,  payments  for  assistance  from 
the  proceeds  of  loan/grant  funds  will  be 
limited  and  documented  in  a  services 
contract.  If  the  services  are  performed 
by  in-house  personnel,  there  should  be 
an  FmHA  approved  plan  for  their 
assistance  and  documentation  of  when 
that  assistance  was  performed. 

It  should  be  notea  that  these  fees  are 
paid  only  when  the  labor  housing 
application  is  funded  and  the  loan  and/ 
or  grant  agreement  executed. 

Environmental  Impact  Statement 

This  document  has  been  reviewed  in 
accordance  with  7  CFR  part  1940, 
subpart  G,  "Environmental  Program."  It 
is  the  determination  of  FmHA  that  the 
proposed  action  does  not  constitute  a 
major  Federal  action  significantly 
affecting  the  quality  of  the  human 
environment  and  in  accordance  with  the 
National  Environmental  Policy  Act  of 
1969,  Public  Law  91-190.  an 
Environmental  Impact  Statement  is  not 
required. 

Intergovernmental  Review 

This  program/activity  is  listed  in  the 
Catalog  of  Federal  Domestic  Assistance 
under  Number  10.405,  Farm  Labor 
Housing  Loans  and  Grants,  and  as 
provided  for  in  7  CFR,  part  1940  subpart 
J,  is  subject  to  the  provisions  of 
Executive  Order  12372  v\hich  requires 
intergovernmental  consultation  with 
State  and  local  officials. 

Regulatory  Flexibility  Act 

This  proposed  rule  has  been  reviewed 
with  regard  to  the  requirements  of  the 
Regulatory  Flexibility  Act  (5  U.S.C. 
601-612).  The  undersigned  has 
determined  and  certified  by  signature  of 
this  document  that  this  rule  will  not 
have  a  significant  economic  impact  on 
a  substantial  number  of  small  entities 
since  this  nilemaking  action  does  not 
involve  a  new  or  expanded  program. 

List  of  Subiects  in  7  CFR  Part  1944 

Farm  labor  housing.  Grant  programs — 
Housing  and  community  development. 
Loan  programs — Housing  and 
community  development.  Migrant  labor. 
Nonprofit  organizations.  Public  housing. 
Rent  subsidies,  and  Rural  housing. 
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Therefore,  chapter  XVIII,  title  7,  Code 
of  Federal  Regulations  is  proposed  to  be 
amended  as  follows: 

PART  1944— HOUSING 

1.  The  authority  citation  for  part  1944 
continues  to  read  as  follows: 

Authority:  42  U.S.C  1480;  5  U.S.C  301;  7 
CFR  2.23;  7  CFR  2.70. 

Subpart  D — Farm  Lat>or  Housing  Loan 
and  Grant  Policies,  Procedures  and 
Authorizations 

2.  Section  1944.158  is  amended  by 
revising  paragraph  |i)  to  read  as  follows: 

§1944.158    Loan  and  grant  purposes. 

(i)  Provide  loan/grant  funds  to  enable 
a  nonprofit  group  or  public  body  to  pay 
fees  for  technical  assistance  received 
from  a  nonprofit  organization,  with 
housing  and/or  community 
development  experience,  to  assist  the 
nonprofit  applicant  entity  in  the 
formation  or  incorporation  and 
development  and  packaging  of  its  loan/ 
grant  docket  and  project,  as  well  as  any 
legal,  architectural,  engineering, 
technical,  and  professional  fees  incurred 
in  the  formation  or  incorporation  of  the 
nonprofit  applicant  entity. 

(1)  Fees  can  also  be  provided  to  pay 
the  nonprofit  applicant  entity  for 
packaging  of  its  own  loan/grajit  docket 
and  project,  but  not  to  include  the 
formation  and  incorporation  of  the 
entity. 

(2)  The  amount  to  be  paid  for 
packaging  the  docket  and  project  should 
not  exceed  1%  of  the  FmHA  total  loan 
and/or  grant  or  whatever  is  reasonable 
and  typical  for  the  area. 

(3)  Related  project  costs  as  listed  in 
§  1944.169  of  this  subpart  are  not 
included  as  a  part  of  the  fee  for 
packaging  of  the  loan/grant  docket  and 
project. 

Dated:  June  30, 1993. 
Bob  Nash, 

Under  Secretary,  Small  Commuiuty  and  Rural 
Development. 

[FR  Doc.  93-22496  Filed  9-14-93;  8:45  am] 
BILUNG  COOe  3410-OT-M 


DEPARTMENT  OF  TRANSPORTATION 

Federal  Aviation  Administration 

14  CFR  Part  71 

[Airspace  Docket  No.  93-AGL-13] 

Proposed  Alteration  of  Jet  Route  J-34 

AGENCY:  Federal  Aviation 
Administration  (FAA).  DOT. 


ACTION:  Notice  of  proposed  rulemaking. 

SUMMARY:  This  proposed  rule  would 
change  the  description  of  Jet  Route  1-34 
located  between  the  Badger,  WI,  Very 
High  Frequency  Cmnidirectionai  Range/ 
Tactical  Air  Navigation  (VORTAC).  the 
Grand  Rapids,  MI  Very  High  Frequency 
Omnidirectional  Range/Distance 
Measuring  Equipnent  (VOR/DME),  and 
the  Carletoh.  MI,  VORTAC.  The 
proposed  change  o  the  description 
would  remove  th€  reference  to  the 
radials  from  the  navigational  aids 
(NAVAIDS)  and  a. low  aircraft  to 
navigate  direct.  This  proposed  rule 
would  not  affect  tie  current  alignment 
of  the  jet  route.  Tl.is  action  would 
improve  navigation  and  simplify 
routings. 

DATES:  Comments  must  be  received  on 
or  before  November  8, 1993. 
ADDRESSES:  Send  comments  on  the 
profKJsal  in  triplicate  to:  Manager,  Air 
Traffic  Division,  /iGL-SOO.  Docket  No. 
93-AGL-13.  Federal  Aviation 
Administration,  C  Hare  Lake  OfSce 
Center,  2300  East  Devon  Avenue,  Des 
Flaines,  IL  60018. 

The  official  docket  may  be  examined 
in  the  Rules  Dockjt,  Office  of  the  Chief 
Counsel,  room  91 5,  800  Independence 
Avenue,  SW.,  Washington,  DC, 
weekdays,  except  Federal  holidays, 
between  8:30  a.m  and  5  p.m. 

An  informal  do:J(et  may  also  be 
examined  during  normal  business  hours 
at  the  office  of  the  Regional  Air  Traffic 
Division. 

FOR  FURTHER  INFO'nUATION  CONTACT: 
Patricia  P.  Crawfcrd,  Airspace  and 
Obstruction  Evali  ation  Branch  (ATP- 
240),  Airspace-Rules  and  Aeronautical 
Information  Division,  Air  Traffic  Rules 
and  Procedures  Service.  Federal 
Aviation  Adminijtration,  800 
Independence  Avsnue,  SW., 
Washington,  DC  20591;  telephone:  (202) 
267-9255. 

SUPPLEMENTARY  INFORMATION: 

Comments  Inviteil 

Interested  parti'js  are  invited  to 
participate  in  this  proposed  rulemaking 
by  submitting  such  written  data,  views, 
or  arguments  as  tliey  may  desire. 
Comments  that  provide  the  factual  basis 
supporting  the  views  and  suggestions 
presented  are  par'icularly  helpful  in 
developing  reasoned  regulatory 
decisions  on  the  proposal.  Comments 
are  specifically  invited  on  the  overall 
regulatory,  aeroncutical,  economic, 
environmental,  and  energy-related 
aspects  of  the  proposal. 
Communications  should  identify  the 
airspace  docket  n  imber  and  be 
submitted  in  triplicate  to  the  address 


listed  above.  Commenters  wishing  the 
FAA  to  acknowledge  receipt  of  their 
comments  on  this  notice  must  submit 
with  those  comments  a  self-addressed, 
stamped  postcard  on  which  the 
following  statement  is  made: 
"Comments  to  Airspace  Docket  No.  93- 
AGL-13."  The  postcard  will  be  date/ 
time  stamped  and  returned  to  the 
commenter.  All  communications 
received  on  or  before  the  specified 
closing  date  for  comments  will  be 
considered  before  taking  action  on  the 
proposed  rule.  The  proposal  contained 
in  this  notice  may  be  changed  in  light 
of  comments  received.  All  comments 
submitted  will  be  available  for 
examination  in  the  Rules  Docket  both 
before  and  after  the  closing  date  for 
comments.  A  report  summarizing  each 
substantive  public  contact  with  FAA 
personnel  concerned  with  this 
rulemaking  will  be  filed  in  the  docket. 

Availability  of  NPRM's 

Any  person  may  obtain  a  copy  of  this 
Notice  of  Proposed  Rulemaking  (NPRM) 
by  submitting  a  request  to  the  Federal 
Aviation  Administration,  OfBce  of 
Public  Affairs,  Attention:  Public  Inquiry 
Center,  APA-220,  800  Independence 
Avenue,  SW..  Washington,  DC  20591.  or 
by  calling  (202)  267-3485. 
Communications  must  identify  the 
notice  number  of  this  NPRM.  Persons 
interested  in  being  placed  on  a  mailing 
hst  for  future  NPRM's  should  also 
request  a  copy  of  Advisory  Circular  No. 
11-2A  which  descril)es  the  application 
procedure. 

The  Proposal 

The  FAA  is  considering  an 
amendment  to  part  71  of  the  Federal 
Aviation  Regulations  (14  CFR  part  71)  to 
alter  the  description  of  }-34  by 
removing  the  reference  to  the  radials 
from  the  NAVAIDS  and  allow  aircraft  to 
navigate  direct.  Amending  the 
description  of  J-34  would  improve 
navigation  bv  designating  the  Grand 
Rapids.  MI,  (GRR)  VOR/DME  as  the 
turning  point  for  aircraft  transiting  over 
the  Badger,  WI,  (BAE)  VORTAC  to 
deviate  south  to  the  Carleton,  MI.  (CRL) 
VORTAC.  This  action  would  simplify 
the  routings  along  that  segment  of  the  jet 
route.  This  proposed  rule  would  not 
alter  the  current  alignment  of  the  jet 
route.  Jet  routes  are  published  in 
paragraph  2004  of  F/VA  Order  7400. 9A 
dated  June  17,  1993,  and  effective 
September  16,  1993,  which  is 
incorporated  by  reference  in  14  CFR 
71.1  as  of  September  16, 1993  (58  FR 
36298;  July  6,  1993).  The  jet  route  listed 
in  this  document  would  he  published 
subsequently  in  the  Order. 
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The  FAA  has  determined  that  this 
proposed  regulation  only  involves  an 
established  body  of  technical 
regulations  for  which  frequent  and 
routine  amendments  are  necessary  to 
keep  them  operationally  current.  It, 
therefore — (1)  is  not  a  "major  rule" 
under  Executive  Order  12291;  (2)  is  not 
a  "significant  rule"  under  DOT 
Regulatory  Policies  and  Procedures  (44 
FR  11034;  February  26. 1979);  and  (3) 
does  not  warrant  preparation  of  a 
regulatory  evaluation  as  the  anticipated 
impact  is  so  minimal.  Since  this  is  a 
routine  matter  that  will  only  affect  air 
traffic  procedures  and  air  navigation,  it 
is  certified  that  this  rule,  when 
promulgated,  will  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities  under  the 
criteria  of  the  Regulatory  Flexibility  Act. 

List  of  Subjects  in  14  CFR  Part  71 

Airspace.  Incorporation  by  reference. 
Navigation  (air). 

The  Proposed  Amendment 

In  consideration  of  the  foregoing,  the 
Federal  Aviation  Administration 
proposes  to  amend  14  CFR  part  71  in 
effect  as  of  September  16, 1993.  as 
follows: 

PART  71— {AMENDED] 

1.  The  authority  citation  for  part  71 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  app.  1348(a).  1354(a). 
1510;  E  O.  10854.  24  FR  9565.  3  CFR.  1959- 
1963  Comp..  p.  389;  49  U.S.C.  106(g);  14  CFR 
11.69 

§71.1    (Amended] 

2.  The  incorporation  by  reference  in 
14  CFR  71.1  of  the  Federal  Aviation 
Administration  Order  7400. 9A, 
Airspace  Designations  and  Reporting 
Points,  dated  June  17,  1993,  and 
effective  September  16,  1993,  is 
amended  as  follows: 

Paragraph  2004 — Jet  Routes 


1-34  [Revised] 

From  Hoquiam,  WA.  via  Olympia.  \VA; 
Moses  Lake,  WA;  Helena.  MT;  Billings,  MT. 
Dupree.  SD;  Redwood  Falls.  MN;  Nodine. 
MN;  Dells.  Wl;  Badger,  WI;  Grand  Rapids. 
Ml;  Carleton.  MI;  Dryer,  OH;  Bellaire,  OH; 
INT  Bellaire  133'  and  Kessel,  WV.  276° 
radials;  Kessel;  to  INT  Kessel  097°  and 
Armel.  VA,  292°  radials. 
•         •         •         •         * 

issued  in  Washington.  DC.  on  September  7. 
1993. 

Harold  W.  Becker, 

Manager,  Airspace-Rules  and  Aeronautical 
Information  Division. 

(FR  Doc.  93-22547  Filed  9-14-93;  8:4^am| 

BIUJNQ  CODE  4»10-13-M 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

18  CFR  Part  284 
[DocfcM  No.  RM93-4-000] 

Standards  for  Electronic  Bulletin 
Boards  Required  Under  Part  284  of  ttte 
Commission's  Regulations 

September  9. 1993. 

AGENCY:  Federal  Energy  Regulatory 

Commission,  DOE. 

ACTION:  Notice  of  informal  conference. 

SUMMARY:  The  Federal  Energy 
Regulatory  Commission  (Cornmission) 
will  be  holding  an  informal  conference 
pursuant  to  the  Notice  of  Informal 
Conferences  issued  on  March  10, 1993 
(58  FR  14530.  March  18. 1993).  The 
purpose  of  the  conference  is  to  receive 
a  briefing  from  Working  Group  5  on  its 
progress  toward  a  consensus  approach 
to  common  transaction  point  codes. 
DATES:  Thursday.  September  23.  1993. 
beginning  at  1:30  p.m. 
AOORESSES:  Federal  Energy  Regulatory 
Commission,  Hearing  Room  1,  810  First 
Street.  NE..  Washington,  DC  20426. 
FOR  FURTHER  INFORMATION  CONTACT: 

Marvin  Rosenberg,  Office  of  Economic 
Policy.  Federal  Energy  Regulatory 
Commission,  825  North  Capitol  Street,  NE  . 
Washington,  DC  20426,  (202)  208-1283 

Brooks  Carter.  Office  of  Pipeline  and 
Producer  Regulation,  Federal  Energy 
Regulatory  Commission,  825  North  Capitol 
Street.  NE..  Washington,  DC  20426,  (202) 
208-0666. 

SUPPLEMENTARY  INFORMATION:  In 
addition  to  publishing  the  full  text  of 
this  document  in  the  Federal  Register, 
the  Commission  also  provides  all 
interested  persons  an  opportunity  to 
inspect  or  copy  the  contents  of  this 
document  during  normal  business  hours 
in  room  3104,  941  North  Capitol  Street 
NE.,  Washington,  DC  20426. 

The  Commission  Issuance  Posting 
System  (CIPS),  an  electronic  bulletin 
board  service,  provides  access  to  the 
texts  of  formal  documents  issued  by  the 
Commission.  CIPS  is  available  at  no 
charge  to  the  user  and  may  be  accessed 
using  a  personal  computer  with  a 
modem  by  dialing  (202)  208-1397.  To 
access  CIPS,  set  your  communications 
software  to  use  300. 1200  or  2400  bps. 
full  duplex,  no  parity,  8  data  bits,  and 
1  stop  bit.  CIPS  can  also  be  accessed  at 
9600  bps  by  diahng  (202)  208-1781.  The 
full  text  of  this  notice  will  be  available 
on  CIPS  for  30  days  ft-om  the  date  of 
issuance.  The  complete  text  on  diskette 
in  WordPerfect  format  may  also  be 


purchased  from  the  Commission's  copy 
contractor,  La  Dom  Systems 
Corporation,  also  located  in  room  3104, 
941  North  Capitol  Street,  NE.. 
Washington.  IX)  20426. 

Take  notice  that  Commission  staff 
will  convene  an  informal  conference  on 
Thursday.  September  23. 1993.  The 
purpose  of  the  conference  is  to  receive 
a  briefing  from  Working  Group  5  on  its 
progress  toward  a  consensus  approach 
to  common  transaction  point  codes. 

The  conference  will  begin  at  1:30  p.m. 
on  September  23,  1993.  It  will  be  held 
at:  Federal  Energy  Regulatory 
Commission,  Hearing  Room  1,  810  First 
Street.  NE..  Washington.  DC  20426. 

All  interested  persons  are  invited  to 
attend.  For  additional  information 
contact  Marvin  Rosenberg  at  (202)  208- 
1283  or  Brooks  Carter  at  (202)  208-0666. 
Lois  D.  Cashell. 
Secrefary. 

|FR  Doc  93-22484  Filed  9-14-93;  8:45  am) 
BtUJNC  COOE  1717-01-11 


DEPARTMENT  OF  THE  INTERIOR 

Office  of  Surface  Mining  Reclamation 
and  Enforcement 

30  CFR  Parts  840,  842,  and  843 

Availability  of  Petition  To  Initiate 
Rulemaking;  Surface  Coal  Mining  and 
Reclamation  Operations;  Permanent 
Regulatory  Program;  State  Inspection 
and  Enforcement  Authority,  Federal 
Inspection  and  Enforcement  Authority 

AGENCY:  Office  of  Surface  Mining 
Reclamation  and  Enforcement. 
Department  of  the  Interior. 
ACTION:  Extension  of  public  comment 
period. 

SUMMARY:  The  Office  of  Surface  Mining 
Reclamation  and  Enforcement  (OSM)  of 
the  U.S.  Department  of  the  Interior  is 
extending  until  October  18,  1993,  the 
public  comment  period  on  a  petition  for 
rulemaking  submitted  by  the  Interstate 
Mining  Compact  Commission.  This  will 
provide  more  time  for  all  interested 
parties  to  analyze  the  complex  and 
significant  issues  presented  in  this 
petition  and  better  provide  meaningful 
comments. 

DATES:  Written  Comments:  OSM  will 
accept  written  comments  on  the  petition 
until  5  p.m.  Eastern  Standard  Time  on 
October  18,  1993. 

ADDRESSES:  Written  Comments  Hand 
deliver  to  the  Office  of  Surface  Mining 
Reclamation  and  Enforcement, 
Administrative  Record,  room  660,  800 
North  Capitol  St.,  Washington.  DC;  or 
mail  to  the  Office  of  Surface  Mining 
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Reclamation  and  Enforcement, 
Administrative  Record,  1951 
Constitution  Avenue,  NW.,  room  660 
NC,  Washington,  DC  20240. 
FOR  FURTHER  INFORMATION  CONTACT: 
Daniel  Stocker,  Office  of  Surface  Mining 
Reclamation  and  Enforcement,  1951 
Constitution  Avenue,  NW.,  Washington, 
DC  20240:  Telephone:  202-208-2550. 
SUPPLEMENTARY  INFORMATION:  On  August 
17, 1993  (58  FR  43494),  OSM  published 
in  the  Federal  Register  a  petition  for 
rulemaking  submitted  by  the  Interstate 
Mining  Compact  Commission 
requesting  that  Federal  regulations  at  30 
CFR  parts  840,  842  and  843  be  amended 
to  address  the  oversight  role  of  OSM  in 
States  where  a  regulatory  program 
approved  by  the  Secretary  of  the  Interior 
is  in  effect.  The  petition  focuses  on  the 
treatment  of  citizen  complaints  alleging 
violations  at  surface  coal  mining  and 
reclamation  operations  and  on  citizen 
complaints  alleging  that  a  State 
permitting  decision  does  not  conform  to 
apphcable  regulatory  program 
requirements. 

The  comment  period  for  the  petition 
was  originally  scheduled  to  close  on 
September  16. 1993.  However,  an 
extension  was  requested  in  order  to 
provide  more  time  in  which  to  comment 
on  the  petition.  That  extension  request 
has  been  granted  for  an  additional  30 
days.  Comments  will  not  be  accepted 
until  5  p.m.  Eastern  Standard  Time  on 
October  18, 1993. 

Dated:  September  10, 1993. 
Brent  Wahlquist, 

Assistant  Director,  Reclamation  and 
Hegulatory  Policy. 

|FR  Doc.  93-22518  Filed  9-14-93;  8:45  am] 

BtUJNO  CODE  4310-Q6-M 


30  CFR  Parts  913, 917,  and  935 

Illinois,  Kentucky,  and  Ohio  Permanent 
Regulatory  Programs;  Revegetation 
Responsibility  Period;  Augmentative 
Practices 

AGENCY:  Office  of  Surface  Mining 

Reclamation  and  Enforcement  (OSM), 

Interior. 

ACTION:  Proposed  rule;  reopening  and 

extension  of  comment  period  on 

proposed  amendments;  proposed 

clarification  of  OSM  policy. 

SUMMARY:  In  the  past,  OSM  has  either 
disapproved  or  taken  no  action  on 
proposed  State  program  amendment 
provisions  that  would  have  specified 
that  areas  reclaimed  follovring  the 
removal  of  siltation  structiires  and 
associated  diversions  and  roads  are  not 
subject  to  a  revegetation  responsibility 
period  and  bond  tiabihty  pwiod 


separate  firom  that  of  the  permit  area  or 
increment  thereof  served  by  such 
facihties.  Hov  'ever,  in  response  to  State 
program  ameiidments  recently  proposed 
by  Illinois,  Kentucky,  and  Ohio,  and 
concerns  raisod  by  other  parties,  OSM  is 
announcing  its  intention  to  revise  its 
pohcy  so  as  to  allow  the  approval  of 
State  progran;  amendments  of  this 
nature.  OSM  s  now  seeking  comment 
on  this  propo^d  policy  clarification 
and,  more  specifically,  whether  the 
three  State  pr  ygram  amendment 
proposals  not  j  under  consideration  may 
be  approved  i  s  being  consistent  with 
the  Surface  Vining  Control  and 
Reclamation  .^ct  of  1977  (SMCRA  or  the 
Act)  and  its  iiaplementing  regulations. 

This  docun.ent  sets  forth  the  times 
and  locations  that  the  prof>osed 
amendments  ire  available  for  public 
inspection,  the  comment  period  during 
which  interested  persons  may  submit 
written  comn  ents  on  the  proposed 
amendments,  and  the  procedures  that 
will  be  foUov  ed  regarding  a  pubUc 
hearing,  if  on  i  is  requested. 

DATES:  Written  comments  must  be 
received  on  or  before  4  p.m.  on  October 
15, 1993.  If  requested,  a  public  hearing 
on  the  proposed  amendment  will  be 
held  at  10  a.m.  on  October  12, 1993  at 
a  location  to  ])e  determined  after 
evaluation  of  the  requests  received. 
Requests  to  p  "esent  oral  testimony  at  the 
hearing  must  be  received  on  or  before  4 
p.m.  local  tin  e  on  September  27, 1993. 

ADDRESSES:  V  Written  comments  and 
requests  for  a  hearing  should  be  mailed 
or  hand-dehv8red  to  one  of  the  OSM 
Field  Offices  listed  below  or  to  W.  Hord 
Tipton,  Acting  Director,  Office  of 
Surface  Minii  ig  Reclamation  and 
Enforcement,  room  258, 1951 
Constitution  .\venue,  NW.,  Washington, 
DC  20240. 

Copies  of  tlie  State  programs,  the 
proposed  amendments,  and  all  written 
comments  received  in  response  to  this 
document  wi  1  be  available  for  review  at 
the  following  addresses,  Monday 
through  Fridey,  9  a.m.  to  4  p.m.  local 
time.  excIudLig  holidays.  Each    . 
requestor  may  receive,  firee  of  charge, 
one  copy  of  tj  le  proposed  amendments 
by  contacting  the  appropriate  OSM 
Field  Office(sl  listed  below. 

Illinois 

Office  of  SutCk  e  Mfniog  Reclamation  and 
Enforcement  Springfiekl  Field  Office,  511 
West  Capitol  Avenue,  Suite  202, 
Springfield,  Illinois  62704,  Telepbooe: 
217-492-44«5 

DlinoU  Depaiti  tent  of  Mines  and  Minenls. 
300  West  )efi  irson  Street,  Suite  30a 
Sprin^eld.  I  ilinois  62701.  TeiephoDe: 
217-492-44C5 


Illinois  Department  of  Mines  and  Minerals, 
300  West  Jefferson  Street.  Suite  300, 
Springfield.  Illinois  62791.  Telephone: 
217-782-4970 

Kentucky 

Office  of  Surface  Mining  Reclamation  and 
Enforcement,  Lexington  Field  Office.  2675 
Regency  Road,  Lexington,  Kentucky 
40503-2922,  Telephone:  606-233-2894 

Kentucky  Department  for  Surface  Mining 
Reclamation  and  Enforcement,  «2  Hudson 
Hollow  Complex,  Frankfort,  Kentucky 
40601,  Telephone:  502-564-6340 

Ohio 

Office  of  Surface  Mining  Reclamation  and 
Enforoement,  Columbus  Field  Of&ce,  2242 
South  Hamilton  Road,  room  202. 
Columbus.  Ohio  43232.  Telephone:  614- 
866-0578 

Ohio  Department  of  Natiiral  Resources, 
Division  of  Reclamation,  1855  Fountain 
Square  Court,  Building  H-3,  Columbus. 
Ohio  43224,  Telephone:  614-265-6675 

FOR  FURTHER  INFORMATION  CONTACT: 

Dennis  Rice,  Branch  of  State  Programs, 
202-208-2829. 

SUPPLEMENTARY  INFORUATKW: 

I.  Backgroimd  on  State  Programs 

n.  Discussion  of  Proposed  Amendments 

ni.  Discussion  of  Proposed  OSM  Policy 

rv.  Public  Comment  Procedures 

V.  Procedural  Determinations 

I.  Backgroond  on  State  Programs 

A.  Illinois 

The  Secretary  of  the  Interior 
conditionally  approved  the  Illinois 
program  on  June  1,  1982.  Information 
pertinent  to  the  general  backgro'ond. 
revisions,  modifications,  and 
amendments  to  the  prop>osed  permanent 
program  submission,  as  well  as  the 
Secretary's  findings,  the  disposition  of 
comments  and  a  detailed  explanation  of 
the  conditions  of  approval  can  be  found 
in  the  June  1, 1932,  Federal  Register  (47 
FR  23883).  Subsequent  actions 
concerning  the  conditions  of  approval 
and  program  amendments  are  identified 
at  30  CFR  913.11.  913.15,  913.16.  and 
913.17. 

B.  Kentucky 

The  Secretary  of  the  Interior 
conditionally  approved  the  Kentucky 
regulatory  program  effective  May  18, 
1982.  Background  information  on  the 
permanent  program  submission,  as  well 
as  the  Secretary's  findings,  the 
disposition  of  comments  and  a  detailed 
explanation  of  the  conditions  of 
approval  can  be  found  in  the  May  18, 
1982.  Federal  Register  (47  FR  21404). 
Subsequent  actions  concerning  the 
conditions  of  approval  and  program 
amendments  are  identified  at  30  CFR 
917.11. 917.13. 917.15,  917.16,  and 
917.17. 


48334       Federal  Register  /  Vol.  58,  No.  177  /  Wednesday.  September  15,  1993  /  Proposed  Rules 


C  Ohio 

On  August  16,  1982.  the  Secretary  of 
the  Interior  conditionally  approved  the 
Ohio  program.  Information  on  the 
general  background  of  the  Ohio  program 
submission,  including  the  Secretary's 
Hndings,  the  disposition  of  comments, 
and  a  detailed  explanation  of  the 
conditions  of  approval  of  the  Ohio 
program,  can  be  found  in  the  August  10, 
1982  Federal  Register  (47  FR  34688). 
Subsequent  actions  concerning  the 
conditions  of  approval  and  program 
atfiendments  are  identiHed  at  30  CFR 
935  11.  935.12.  935.15.  and  935.16. 

II.  Discussion  of  Proposed  Amendments 

A.  Illinois 

By  letter  dated  June  22. 1992 
(Administrative  Record  No.  IL-1192), 
Illinois  submitted  a  proposed  program 
amendment  consistmg  of  revisions  to  a 
number  of  its  approved  regulations. 
OSM  announced  receipt  of  the  proposed 
amendment  in  the  August  18. 1992, 
Federal  Register  (57  FR  37127),  and,  in 
the  same  notice,  opened  the  public 
comment  period  and  provided 
opportunity  for  a  public  hearing  on  the 
adequacy  of  the  proposed  amendment. 
The  public  comment  period  ended  on 
September  17, 1992.  Since  no  one 
requested  an  opportunity  to  testify  at  a 
public  hearing,  the  hearing  scheduled 
for  September  14. 1992.  was  cancelled. 

By  letter  dated  April  27.  1993 
(Administrative  Record  No.  IL-1207), 
Illinois  submitted  revisions  to  its 
proposed  amendment  in  response  to 
concerns  raised  by  OSM  in  letters  dated 
September  2,  1992.  and  October  2,  1992 
(Administrative  Record  Nos.  IL-1204 
and  IL-1205.  respectively),  and  in 
response  to  comments  received  from 
other  governmental  agencies  and 
individuals.  OSM  announced  receipt  of 
the  revised  amendment  in  the  May  17, 
1993.  Federal  Register  (58  FR  28804), 
and,  in  the  same  notice,  reopened  the 
public  comment  period  and  again 
provided  an  opportunity  for  a  pubUc 
hearing.  The  public  comment  period 
closed  on  June  16. 1993.  As  with  the 
previous  submittal,  no  one  requested  an 
opportunity  to  testify  at  a  public 
hearing;  therefore,  the  hearing 
scheduled  for  June  11. 1993,  was 
cancelled. 

The  proposed  amendment  includes 
revisions  to  §§  1816.116(a)(2)(C)  and 
1816.116(a)(2)(C)  of  title  62  of  the 
Illinois  Administrative  Code  (lAC)  to 
further  define  normal  husbandry 
practices  and  other  activities  that  will 
not  restart  the  revegetation 
responsibility  period.  The  amendment 
also  includes  a  document  explaining 
how  the  State  intends  to  interpret  and 


implement  these  rules.  This  policy 
document  specifies  that  Illinois  will 
consider  the  reseeding  of  areas  from 
which  temporary  features  such  as 
sedimentation  ponds,  roads,  and 
diversions  have  been  removed  after 
vegetation  is  established  on  the 
surrounding  area  to  be 
nonaugmentative.  In  this  notice.  OSM  is 
reopening  the  comment  period  only  on 
this  provision  of  the  proposed  policy 
document  with  regard  to  removal  of 
sedimentation  ponds  and  associated 
structures  such  as  roads  and  diversions. 

B  Kentucky 

This  amendment  consists  of  proposed 
revisions  to  section  1(7)  of  the  Kentucky 
Administrative  Regulations  (KAR)  at 
405  KAR  16:200  and  18:200.  By  letter 
dated  June  28.  1991  (Administrative 
Record  No.  KY-1059).  Kentucky 
submitted  these  revisions  as  part  of  a 
larger  rulemakmg.  OSM  announced 
receipt  of  the  proposed  amendment  in 
the  July  22.  1991,  Federal  Register  (56 
FR  33398),  and.  in  the  same  notice, 
opened  the  public  comment  period  and 
provided  opportunity  for  a  public 
hearing  on  the  adequacy  of  the  proposed 
amendment.  The  public  comment 
period  ended  on  August  21,  1991.  Since 
no  one  requested  an  opportunity  to 
testify  at  a  public  hearing,  no  hearing 
was  held. 

By  letter  dated  January  22,  1992 
(Administrative  Record  No.  KY-1107), 
Kentucky  revised  the  proposed 
amendment  in  response  to  changes 
made  during  its  promulgation  process. 
OSM  announced  receipt  of  the  revised 
amendment  in  the  April  13. 1992. 
Federal  Register  (57  FR  12775).  and.  in 
the  same  notice,  reopened  the  public 
comment  period  and  again  provided  an 
opportunity  for  a  public  hearing.  The 
public  comment  period  closed  on  May 
13.  1992.  As  with  the  previous 
submittal,  no  one  requested  an 
opportunity  to  testify  at  a  public 
hearing;  therefore,  no  hearing  was  held. 

OSM  subsequently  aiuiounced  its 
decision  on  most  provisions  of  the 
proposed  amendment  in  the  June  9. 
1993  Federal  Register  (58  FR  32283). 
However,  in  the  same  notice.  OSM 
stated  at  58  FR  32285  that  it  was 
deferring  a  decision  on  section  l(7)(b)  of 
405  KAR  16:200  and  18:200  until 
additional  opportunity  for  public 
comment  was  provided  in  a  separate 
Federal  Register  notice.  The  document 
being  published  today  satisfies  this 
commitment. 

Like  the  corresponding  Federal 
regulations  at  30  CFR  816/817.116  {c)(l) 
and  (c)(2),  proposed  section  1(7)  of  405 
KaR  16:200  and  18:200  requires  that  the 
revegetation  responsibility  period  begin 


after  the  last  augmented  seeking, 
fertilizing,  irrigating  or  other  work  and 
continue  for  a  minimum  of  5  years. 
However,  proposed  subsection  l(7)(b) 
would  exempt  haul  roads,  areas  from 
which  sedimentation  ponds  and 
associated  diversions  have  been 
removed,  and  disposal  areas  for 
accumulated  sediment  and 
sedimentation  pond  embankment 
material  from  the  full  revegetation 
responsibility  period,  provided 
vegetation  established  on  all  these  areas 
has  been  in  place  at  least  2  years  before 
final  bond  release. 

In  this  notice,  OSM  is  reopening  the 
comment  period  only  for  the  provisions 
discussed  above;  i.e..  405  KAR  16:200 
section  l(7)(b)  and  18:200  section 
l(7)(b)  with  regard  to  areas  from  which 
sedimentation  ponds  and  associated 
areas  have  been  removed. 

C.  Ohio 

By  letter  dated  February  11,  1993 
(Administrative  Record  No,  OH-1831). 
Ohio  submitted  proposed  Program 
Amendment  Number  61  concerning 
augmentative  practices.  OSM 
announced  receipt  of  this  amendment  in 
the  April  1, 1993.  Federal  Register  (58 
FR  17173)  and,  in  the  same  notice, 
opened  the  public  comment  period  and 
provided  opportunity  for  a  public 
hearing  on  the  adequacy  of  the  proposed 
amendment.  The  public  comment 
period  closed  on  May  3, 1993.  Since  no 
one  requested  an  opportunity  to  provide 
testimony  at  a  public  hearing,  the 
scheduled  hearing  was  cancelled. 

By  letter  dated  June  11, 1993 
(Administrative  Record  No.  OH-1888). 
Ohio  submitted  additional  revisions  to 
this  proposed  amendment.  OSM 
announced  receipt  of  the  revised 
amendment  in  the  July  6, 1993,  Federal 
Register  (58  FR  36177),  and.  in  the  same 
notice,  reopened  the  public  comment 
period  and  again  provided  an 
opportunity  for  a  public  hearing.  The 
public  coniment  period  closed  on  July 
21.  1993. 

In  this  amendment,  Ohio  proposes  to 
revise  section  1501:13-9-15(F)  of  the 
Ohio  Administrative  Code  (OAC)  to 
clarify  when  replanting  will  not  be 
considered  an  augmentative  practice 
and  will  not  restart  the  revegetation 
responsibility  period.  In  paragraph 
(F)(6),  Ohio  is  proposing  to  exempt 
areas  reseeded  following  the  removal  of 
sedimentation  control  structures  and 
areas  disturbed  to  facilitate  removal  of 
these  structures.  Paragraph  (F)(7)  would 
require  that  permanent  vegetation  on  all 
areas  initially  planted  under  paragraph 
(F)(6)  be  seeded  a  minimum  of  12 
months  prior  to  submission  of  a  request 
for  phase  HI  bond  release. 
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In  this  notice,  OSM  is  reopening  the 
comment  period  only  for  the  provisions 
discussed  above;  i.e.,  OAC  1501:13-9- 
15(F)  (6)  and  (7)  as  originally  submitted 
on  February  11,  1993,  and  revised  on 
June  11, 1993  with  regard  to  removal  of 
sedimentation  ponds  and  associated 
areas. 

III.  Discussion  of  Proposed  OSM  Policy 

On  May  8,  1984  (finding  3.b..  49  FR 
19472-73),  OSM  disapproved  a 
proposed  Missouri  amendment 
somewhat  similar  to  the  Illinois, 
Kentucky,  and  Ohio  amendments  now 
under  consideration.  The  proposed 
Missouri  amendment  would  have 
clarified  that  roads,  sediment  ponds, 
diversions  and  small  stockpiles  of  soil 
and  overburden  associated  with  such 
areas  where  reclamation  was  delayed 
would  not  be  subject  to  a  revegetation 
responsibility  period  distinct  from  that 
applicable  to  the  permit  area  as  a  whole. 
In  the  finding  disapproving  this 
amendment,  OSM  stated  that  the 
Federal  rules  on  reclamation  of  roads 
and  siltation  structures  require  that  the 
areas  occupied  by  such  structures  be 
reclaimed  in  accordance  with  30  CFR 
816.111  through  816.116.  and  that  these 
rules  provide  no  exceptions  for  small 
areas.  "Thus,  it  would  be  inconsistent 
vsrith  the  Act  to  allow  areas  as  discrete 
as  sediment  ponds  and  roads  to  be 
considered  part  of  larger  areas  for 
purposes  of  the  liability  period  although 
'  the  initial  seeding,  fertihzation  and 
irrigation  of  those  areas  will  be  delayed 
as  much  as  three  years."  49  FR  19473. 

OSM  seeks  comment  on  whether  this 
finding  represents  the  best 
interpretation  of  the  Act  and 
regulations.  Specifically,  OSM  is 
interested  in  whether  Congress,  in 
enacting  section  515(b){20)  of  SMCRA, 
intended  to  restart  the  revegetation 
responsibility  period  every  time  a  small 
portion  of  the  permit  area  requires 
reseeding  or  replanting.  Section 
515(b)(2]  provides  that  the  revegetation 
responsibility  period  for  surface  coal 
mining  and  reclamation  operations  shall 
commence  "after  the  last  year  of 
augmented  seeding,  fertilizing, 
irrigation,  or  other  work"  needed  to 
assure  revegetation  success.  In  the 
absence  of  anv  indication  of 
Congressional  intent  in  the  legislative 
history,  the  Director  is  considering 
interpreting  this  requirement  as 
applying  to  the  increment  or  permit  area 
as  a  whole,  not  individually  to  those 
lands  within  that  area  upon  which 
revegetation  is  delayed  solely  because  of 
their  use  in  support  of  the  reclamation 
effort  of  the  planted  area.  Such  an 
interpretation  woxild  not  be  entirely 
new.  As  implied  in  the  preamble 


discussion  o '  30  CFR  816.46(b)(5], 
which  prohibits  the  removal  of  ponds  or 
other  siltatioi  structures  until  two  years 
after  the  last  augmented  seeding, 
planting  of  tiie  sites  from  which  such 
structures  ars  removed  need  not  itself  be 
considered  a  i  augmented  seeding 
necessitating  an  extended  or  separate 
liabihty  period  (48  FR  4403S-39, 
September  2*1, 1983). 

One  prima  y  purpose  of  the 
revegetation  -esponsibility  period  is  to 
ensure  that  tlie  mined  area  has  been 
reclaimed  to  i  condition  capable  of 
supporting  the  desired  permanent 
vegetation.  Adiievement  of  this  purpose 
will  not  be  at.versely  affected  by  the 
proposed  am  mdments  since,  in  almost 
all  cases,  0SI4  expects  that  the  lands 
involved  will  be  relatively  small  in  size 
and  either  widely  dispersed  or  narrowly 
linear  in  distjibution.  Also,  the  delay  in 
establishing  ravegetation  on  many  of 
these  sites  is  iue  not  to  reclamation 
deficiencies  cr  the  fedlitation  of 
mining,  but  rtther  to  the  regulatory 
requirement  ttiat  ponds  and  diversions 
be  retained  aid  maintained  to  control 
runoff  from  tie  planted  area  until  the 
revegetation  i>  sufficiently  established 
to  render  sucli  structures  unnecessary 
for  the  protec  ion  of  water  quality. 

In  addition,  the  areas  affected  likely 
would  be  no  larger  than  those  which 
could  be  reset  ded  (without  restarting 
the  revegetati  )n  responsibility  period) 
in  the  course  )f  performing  normal 
husbandry  pnictices.  as  that  term  is 
defined  in  30  CFR  816.116(c)(4)  and 
817.116(c)(4)  md  explained  in  the 
preambles  to  those  rules  (53  FR  34636, 
34641;  September  7, 1988;  52  FR  28012, 
28016;  July  27, 1987).  Areas  this  small 
would  have  a  legligible  impact  on  any 
evaluation  of  the  permit  area  as  a  whole. 
Most  importai  tly,  the  proposed 
interpretation  is  imlikely  to  adversely 
affect  the  regu  atory  authority's  abiUty 
to  make  a  statistically  valid 
determination  as  to  whether  a  diverse, 
effective  perm  ment  vegetative  cover  has 
been  successfi  lly  established  in 
accordance  wi  h  the  appropriate 
revegetation  si  ccess  standards.  From  a 
practical  standpoint,  it  is  usually 
difficult  to  ide  itify  precisely  where 
such  areas  are  ocated  in  the  field  once 
revegetation  is  established  in 
accordance  with  the  approved 
reclamation  pl.in. 

However,  noJbing  in  this 
interpretation  (f  section  515(b)(20)  of 
SMQIA  shoulc  be  construed  as 
exempting  sucli  lands  from  meeting  the 
revegetation  re<]uirements  of  section 
515(b)(19)  of  SI4CRA  prior  to  final  bond 
release.  As  reqi  ired  by  30  CFR 
816.46(b)(6)  ani  816.150(f)(6),  when 
situation  struct  ires  and  roads  are 


removed,  the  land  on  which  they  were 
located  must  be  regraded  and 
revegetated  in  accordance  with  the 
reclamation  plan  and  the  requirements 
of30  CFR  816.111  through  816.116. 

The  State  program  amendments  now 
under  consideration  for  OSM  approval 
under  this  policy  change  would  allow 
the  revegetation  responsibiUty  period 
for  areas  initially  planted  following  the 
removal  of  sedimentation  ponds  and 
associated  structures  and  facilities 
which  have  been  retained  for  a  portion 
of  the  revegetation  responsibility  period 
to  support  reclamation  of  and/or 
provide  access  to  an  otherwise 
revegetated  site  to  coincide  with  the 
revegetation  responsibility  period  for 
the  remainder  of  the  increment  or 
permit  area. 

OSM  is  now  seeking  comment  on 
whether  State  program  amendment 
provisions,  which  would  specify  that 
areas  reclaimed  following  ^e  removal 
of  situation  structures  and  associated 
diversions  and  roads  are  not  subject  to 
a  revegetation  responsibility  period  and 
bond  liability  period  separate  from  that 
of  the  permit  area  or  increment  thereof 
served  by  such  facilities,  can  be 
approved  through  the  State  program 
amendment  process  as  being  no  less 
stringent  then  SMCRA  and  no  less 
effective  than  the  Federal  regulations,  or 
whether  national  rulemaking  is 
necessary.  Commenters  are  encouraged 
to  address  each  category  (sedimentation 
ponds,  roads,  and  diversions) 
separately,  provide  input  on  any  other 
classes  of  disturbances,  structures  or 
facilities  which  may  be  treated 
similarly,  and  indicate  whether  OSM 
should  place  Umits  on  the  extent  to 
which  these  categories  may  be  treated  in 
this  fashion  or  whether  such 
determinations  should  be  left  to  the      , 
discretion  of  the  regulatory  authority  in 
keeping  with  section  101(f)  of  SMCRA, 
which  vests  the  States  with  the  primary 
governmental  responsibility  for 
developing,  authorizing,  issuing,  and 
enforcing  regulations  for  surface  coal 
mining  and  reclamation  operations. 

IV.  Public  Conunent  Procedures 

In  accordance  with  the  provisions  of 
30  CFR  732.17(h),  OSM  is  seeking 
comment  on  whether  the  identified 

E revisions  of  the  amendments  proposed 
y  Illinois,  Kentucky,  and  Ohio,  as 
discussed  in  Parts  II  and  III  above, 
satisfy  the  apphcable  program  approval 
criteria  of  30  CFR  732.15.  If  the 
amendments  are  deemed  adequate,  they 
will  become  part  of  the  pertinent  State 
programs.  OSM  is  also  seeking  comment 
on  the  proposed  policy  change 
discussed  in  Part  ni  above.  Commenters 
should  be  specific  as  to  whether  their 
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comments  pertain  to  the  general  policy 
change  or  a  particular  State  program 
amendment. 

Written  Comments 

Written  comments  should  be  specific, 
pertain  only  to  the  issues  proposed  in 
this  rulemaking,  and  include 
explanations  in  support  of  the 
commenter's  recommendations. 
Comments  received  after  the  time 
indicated  under  DATES  or  at  locations 
other  than  the  OSM  offices  listed  under 
ADDRESSES  will  not  necessarily  be 
considered  in  the  final  rulemaking  or 
included  in  the  administrative  record 

Public  Hearing. 

Persons  wishing  to  comment  at  a         * 
public  hearing  should  contact  the 
person  listed  under  FOfl  FURTHER 
INFORMATION  CONTACT  by  4  p  m.  on 
September  27. 1993.  If  no  one  requests 
an  opportunity  to  comment  at  a  public 
hearing,  the  hearing  will  not  be  held. 
Filing  of  a  written  statement  at  the  time 
of  the  hearing  is  requested  as  it  will 
greatly  assist  the  transcriber. 
Submission  of  written  Statements  in 
advance  of  the  hearing  will  allow  OSM 
officials  to  prepare  adequate  responses 
and  appropriate  questions. 

If  a  pubuc  hearing  is  held,  it  will 
continue  until  all  persons  scheduled  to 
comment  have  been  heard.  Persons  in 
the  audience  who  have  not  been 
scheduled  to  comment,  and  who  wish  to 
do  so.  will  be  heard  following  those 
scheduled.  The  hearing  will  end  after  all 
persons  scheduled  to  comment  and 
persons  present  in  the  audience  who 
wish  to  comment  have  been  heard. 

Public  Meeting 

If  only  one  person  requests  an 
opportunity  to  comment  at  a  hearing,  a 
public  meeting,  rather  than  a  public 
hearing,  may  be  held.  Persons  wishing 
to  meet  with  OSM  representatives  to 
discuss  the  proposed  amendments  may 
request  a  meeting  at  the  OSM  offices 
listed  under  ADDRESSES  by  contacting 
the  person  listed  under  FOR  FURTHER 
INFORMATION  CONTACT  or  the  appropriate 
Field  Office  Director.  All  such  meetings 
will  be  open  to  the  public  and.  if 
possible,  notices  of  meetings  will  be 
posted  in  advance  at  the  locations  listed 
under  ADDRESSES.  A  written  summary  of 
each  meeting  will  be  made  a  part  of  the 
administrative  record. 

V.  Procedural  Determinations 

Executive  Order  No.  12291 

On  July  12. 1984.  the  Office  of 
Management  and  Budget  (OMB)  granted 
OSM  an  exemption  from  sections  3,  4. 
7.  and  8  of  Executive  Order  12291  for 
actions  related  to  approval  or 


conditional  approval  of  State  regulatory 
programs,  actions  and  program 
amendments.  Therefore,  preparation  of 
a  regulatory  impact  analysis  is  not 
necessary  and  OMB  regulatory  review  is 
not  required 

Executive  Order  12778 

The  Department  of  the  Interior  has 
conducted  the  review  required  by 
section  2  of  Executive  Oitler  12778  and 
has  determined  that,  to  the  extent 
allowed  by  law.  this  proposed  rule 
meets  the  applicable  standards  of 
subsections  (a)  and  (b)  of  that  section 
However,  these  standards  are  not 
applicable  to  the  actual  language  of 
State  regulatory  programs  and  program 
amendments  since  each  such  program  is 
drafted  and  promulgated  by  a  specific 
State,  not  by  OSM.  Under  sections  503 
and  505  of  the  Surface  Mining  Control 
and  Reclamation  Act  (SMCRA)  (30 
use.  1253  and  1255)  and  30  CFR 
730.11.  732.15  and  732.17(h)(10). 
decisions  on  proposed  State  regulatory 
programs  and  program  amendments 
submitted  by  the  States  must  be  based 
solely  on  a  determination  of  whether  the 
submittal  is  consistent  with  SMCRA  and 
its  implementing  Federal  regulations 
and  whether  the  other  requirements  of 
30  CFR  parts  730.  731.  and  732  have 
been  met. 

National  Environmental  Policy  Act 

No  environmental  impact  statement  is 
required  for  this  proposed  rule  since 
section  702(d)  of  SMCRA  (30  U.S.C. 
1292(d)]  provides  that  agency  decisions 
on  proposed  State  regulatory  program 
provisions  do  not  constitute  major 
Federal  actions  within  the  meaning  of 
section  102(2)(C}  of  the  National 
Environmental  Policy  Act.  42  U.S.C. 
4332(2)(C). 

Paperwork  Reduction  Act 

This  proposed  rule  does  not  contain 
information  collection  requirements  that 
require  approval  by  the  Office  of 
Management  and  Budget  under  the 
Paperwork  Reduction  Act.  44  U.S.C. 
3507  et  seq. 

Regulatory  Flexibility  Act 

The  Department  of  the  Interior  has 
determined  that  this  proposed  rule  will 
not  have  a  significant  economic  impact 
on  a  substantial  number  of  small  entities 
under  the  Regulatory  Flexibility  Act  (5 
U.S.C.  601  et  seq.).  The  State  submittals 
which  are  the  subject  of  this  proposed 
rule  are  based  upon  counterpart  Federal 
regulations  for  which  an  economic 
analysis  was  prepared  and  certification 
made  that  such  regulations  would  not 
have  a  significant  economic  effect  upon 
a  substantial  number  of  small  entities. 


Hence,  this  proposed  rule  will  ensure 
that  existing  requirements  previously 
promulgated  by  OSM  will  be 
implemented  by  the  State.  In  making  the 
determination  as  to  whether  this 
proposed  rule  would  have  a  significant 
economic  impact,  the  Department  relied 
upon  the  data  and  assumptions  for  the 
counterpart  Federal  regulations. 

List  of  Subjects  in  30  CFR  Parts  913, 
917,  and  935 

Intergovernmental  relations.  Surface 
mining,  Underground  mining 

Dated:  September  9.  1993 
W.  Hord  Tipton 
Acting  Director. 
[FR  Doc  93-22519  Filed  9-14-93:  845  am] 

BILUNG  COOC  4310~0S-M 


National  Park  Service 

36  CFR  Part  7 
RIN  1024-AB82 

Commercial  Traffic  on  U.S.  Highway 
191  Through  Yellowstone  National 
Park 

AGENCY:  National  Park  Service.  Interior. 
ACTION:  Proposed  rule. 

SUMMARY:  This  proposed  rulemaking  is 
intended  to  clearly  define  the 
management  and  regulation  of 
commercial  traffic  on  U.S.  Highway  191 
through  Yellowstone  National  Park.  U.S. 
Highway  191  has  historically  been 
accorded  treatment  different  from  other 
roads  in  the  park,  and  as  a  federally 
funded  highway  it  is  maintained  within 
Yellowstone  by  the  State  of  Montana 
under  the  provisions  of  a  Special  Use 
Permit.  The  proposed  rulemaking  will, 
in  part,  exempt  the  section  of  U.S. 
Highway  191  within  Yellowstone 
National  Park  from  the  general 
prohibition  on  the  use  of  the  National 
Park  System  roads  by  commercial 
vehicles.  It  will  delete  the  special 
regulation  establishing  the  speed  limit 
on  U.S.  Highway  191  within 
Yellowstone,  which  is  no  longer 
necessary  since  the  authority  of  the 
Superintendent  to  designate  speed 
limits  upon  all  park  roads  is  currently 
established  in  general  regulation  36  CFR 
4.2lCb).  The  designated  speed  limit  on 
U.S.  Highway  191  will  continue  to  be  55 
m.p.h.  unless  further  information 
develops  in  the  future  that  strongly 
indicates  that  a  lower  speed  limit  is  in 
the  best  interest  of  public  safety.  The 
special  regulation  establishing  the 
current  fee  schedule  for  commercial 
traffic  within  Yellowstone  will  be 
eliminated  and  the  Superintendent  will 
be  provided  the  discretion  to  require 
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pennits  for  commercial  vehicles 
traveling  within  or  through  the  park,  to 
establish  terms  and  conditions  of  such 
permits,  and  to  establish  and  adjust  fees 
for  such  use  annually  based  on  current 
administrative  costs.  Under  existing 
conditions,  there  is  no  intention  to 
require  a  permit  for  routine  commercial 
traffic  traveling  on  U.S.  Highway  191 
through  the  park.  The  proposed  rule 
will  prohibit  the  transportation  of 
hazardous  materials  on  park  roads, 
including  U.S.  Highway  191  within 
Yellowstone,  except  in  limited 
circumstances. 

DATES:  Written  comments,  suggestions, 
or  objections  will  be  accepted  until 
November  15, 1993. 
ADDRESSES:  Comments  should  be 
directed  to:  Superintendent, 
Yellowstone  National  Park,  P.O.  Box 
168,  Yellowstone  National  Park, 
Wyoming  82190. 

FOR  FURTHER  INFORMATION  CONTACT: 
Dan  R.  Sholly.  Chief  Ranger,  P.O.  Box 
168,  Yellowstone  National  Park, 
Wyoming  82190,  Telephone:  307-344- 
2101. 

SUPPLEMENTARY  INFORMATION: 

Background 

These  regulations  are  proposed  by  the 
National  Park  Service  to  define  the 
management  and  regulation  of 
commercial  traffic  on  U.S.  Highway  191 
within  Yellowstone  National  Park.  U.S. 
Highway  191  passes  through  the 
northwest  comer  of  Yellowstone 
National  Park  for  approximately  twenty- 
two  miles.  It  is  a  federally  funded 
highway  and  is  maintained  within 
Yellowstone  by  the  State  of  Montana 
under  the  provisions  of  a  Special  Use 
Permit  issued  by  the  National  Park 
Service  (Yellowstone  National  Park). 

The  wagon  road  which  eventually 
became  U.S.  Highway  191  was 
constructed  through  Yellowstone  in 
1910  with  the  approval  of  the  Secretary 
of  the  Interior  at  the  sole  expense  of 
Gallatin  County,  Montana.  The  road  was 
constructed  to  facilitate  travel  and 
commerce  between  residents  in  the 
southern  portion  of  Gallatin  County  and 
the  county  seat  located  in  Bozeman, 
Montana.  Park  records  indicate  that  on 
its  completion,  the  seventeen  miles  of 
road  within  the  park  were  excluded 
from  the  existing  prohibition  against 
automobile  travel  within  the  park. 
Although  automobile  travel  was  not 
allowed  within  the  park  until  1915,  the 
following  memorandum  of  May  31, 
1913,  states: 

Automobiles  will  be  allowed  to  travel  over 
the  wagon  road  between  Gallatin  Station, 
Yellowstone  National  Park,  and  the  town  of 
Yellowstone  (West  Yellowstone],  Montana,  of 


which  seventeen  miles  lie  wholly  within  the 
park. 

The  Superinter  dent's  annual  report 
for  1913  and  191'i  states,  in  part: 

This  is  the  only  Dad  in  the  park  on  which 
motor  propelled  vehicles  are  allowed  and  it 
is  not  a  part  of  the  regular  tourist  route. 

This  distinction  between  U.S. 
Highway  191  and  the  remainder  of  the 
park  roads  was  further  clarified  in  the 
early  regulations  governing  automobile 
traffic  in  the  park  which  first  appeared 
in  1916  and  contt  ined  the  following 
reference  to  trave  on  U.S.  191: 

2.  These  regulations  and  schedules  do  not 
apply  to  automobile  s  passing  over  the  county 
road  in  the  north  we  st  comer  of  the  park  en 
route  to  the  town  of  Yellowstone  (West 
Yellowstone],  Montina. 

The  intent  to  e>  empt  U.S.  Highway 
191  from  the  general  regulations  related 
to  commercial  vehicles  which  govern 
other  park  roads  i  3  indicated  in  §  5.4  of 
title  36  of  the  Code  of  Federal 
Regulations  chapter  1  (1992)  which 
states  that  the  corimercial 
transportation  of  lassengers  by  motor 
vehicles  except  a;  authorized  under  a 
contract  or  penni'  from  the  Secretary  or 
his  authorized  rej  resentative  is 
prohibited  in  *  *  *  Yellowstone 
(prohibition  does  not  apply  to  non- 
scheduled  tours  a  >  defixied  in  §  7.13  of 
,this  chapter,  nor  to  that  portion  of  U.S. 
Highway  191  traversing  the  northwest 
comer  of  the  park  |  •  "  • 

The  use  of  U.S.  Highway  191  has 
since  expanded  tt  include  interstate 
travel,  both  private  and  commercial, 
between  Montana  and  Idaho,  and  it 
serves  as  a  link  be  tween  major  east/west 
and  north/south  i  iterstate  highway 
systems.  Howevei ,  local  traffic,  both 
commercial  and  r  on-commercial, 
remains  the  predc  minate  use  of  U.S. 
Highway  191. 

From  its  incept  on.  the  purpose, 
historical  use,  anc .  management  of  U.S. 
Highway  191  indi  cate  that  the  highway 
was  constructed,  egulated,  and 
maintained  as  a  connecting  route 
between  Bozemar  and  West 
Yellowstone,  Mor  tana,  for  the  principal 
purposes  of  comn  erce  and  convenience 
and  only  incident  illy  for  access  to 
Yellowstone  National  Park.  A  small 
portion  of  the  commercial  vehicle  traffic 
between  Bozemar  and  West 
Yellowstone,  Mor  tana,  involves  the 
transportation  of  hazardous  materials, 
primarily  gasoline .  It  is  the  intent  of  the 
National  Park  Ser/ice  to  continue  to 
allow  such  transp  Drtation  when  it  is 
necessary  for  access  to  lands  within  or 
adjacent  to  the  pa-k  including  West 
Yellowstone,  or  ir:  emergency  situations 
as  determined  by  the  park 
Superintendent. 


Under  the  proposed  regulation,  the 
transportation  of  hazardous  materials  on 
park  roads,  including  U.S.  Highway  191 
withiii  the  park  boundary,  will  be 
prohibited.  However,  the  National  Park 
Service  may  continue  to  allow  such 
transportation  on  park  roads  when  it  is 
necessary  to  provide  access  to  otherwise 
inaccessible  lands  within  or  contiguous 
to  the  park,  or  in  emergency  situations 
as  determined  by  the  park 
Superintendent. 

In  response  tc^significant  public 
interest  in  the  management  and 
regulation  of  commercial  traffic  on  U.S. 
Highway  191  within  Yellowstone 
National  Park,  the  park  conducted  three 
public  meetings,  as  follows: 

September  4, 1987 — Big  Sky,  Montana 
September  29, 1987— West  Yellowstone, 

Montana 
September  30. 1987 — Bozeman, 

Montana 

Following  the  public  meetings,  the 
record  was  left  open  for  vmtten 
comments  until  October  15, 1987. 
Public  input  was  also  received  during 
review  of  two  environmental 
assessments  prepared  for  regulation  of 
commercial  traffic.  Those  reviews 
occurred  in  March,  1990  and  in  October 
and  November.  1991.  Input  received 
during  the  public  meetings,  comments 
received  thereafter,  and  continued 
National  Park  Service  review  of  the 
issues  are  reflected  in  this  proposed 
rule. 

Existing  Conditions 

All  commercial  traffic  is  currently 
allowed  on  U.S.  Highway  191  within 
Yellowstone  National  Park. 

According  to  statistics  provided  by 
the  Montana  Department  of  Highways, 
the  average  daily  traffic  (ADT)  count  by 
section  on  U.S.  Highway  191  at 
Milemarker  31,  the  northem  boundary 
of  Yellowstone  National  Park,  has 
increased  from  995  vehicles  in  1981  to 
2060  vehicles  in  1991.  During  this 
eleven  year  period,  the  ADT  count  for 
commercial  traffic  at  the  same  location 
has  increased  from  165  vehicles  in  1981 
to  407  vehicles  in  1991.  During  the 
eleven  yeai  period,  commercial  traffic 
has  comprised  17%  of  total  traffic  on 
U.S.  Hi^way  191  through  the  park. 

By  comparison,  statistics  provided  by 
the  National  Park  Service  indicate  that 
annual  park  visitation  has  increased 
frtim  2.54  million  visitors  in  1981  to 
3.19  million  visitors  in  1991.  The 
parkwide  ADT  count  on  all  park  roads 
combined,  excluding  U.S.  Highway  191, 
has  increased  from  2256  vehicles  in 
1981  to  2765  vehicles  in  1991.  Non- 
recreational  traffic,  vtrith  includes  trades 
people,  delivery  trucks,  and  non-NPS 
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government  officials  having  business  in 
the  park,  and  Cooke  City,  Montana 
residents  and  related  conunercial 
vehicles  that  have  "pass-through" 
status,  has  comprised  4%  of  the  total 
traffic  during  this  same  period. 
Two  studies  (Anderson  and 
Anderson.  1986;  and  National  Park 
Service.  1988)  indicate  that  "hazardous 
cargos"  (U.S.  Department  of 
Transportation  definition)  comprise  7- 
14%  of  the  commercial  traffic,  or  1-2% 
of  the  total  traffic,  on  U.S.  Highway  191 
within  Yellowstone  National  Park.  The 
majority  of  this  traffic  consists  of  fuel 
deliveries  between  Bozeman,  Montana, 
and  Idaho  Falls,  Idaho. 

Conclusion 

Based  on  recent  available  data,  the 
impact  of  commercial  traffic  on  U.S. 
Highway  191  within  Yellowstone 
National  Park  is  not  sufficient  to  compel 
the  National  Park  Service  to  preclude 
commercial  traffic  on  U.S.  Highway  191. 
The  National  Park  Service  recognizes 
the  potential  hazard  posed  by  the 
transportation  of  hazardous  materials 
through  the  park  and  will  take  actions 
to  prohibit  suci'  >  crgoes.  The  proposed 
regulation  woo.    r;an  all  commercial 
vehicles  carr>ir:    .  azardous  materials 
that  require  pie  nriing  or  marine 
pollutants  that  r'iry-Are  marking 
according  to  U.S.  Department  of 
Transportation  regulations  from 
traveling  U.S.  Highway  191  through 
Yellowstone  Nationeil  Park  unless  such 
transportation  is  necessary  for  access  to 
lands  within  or  a-Jjacent  to  the  park, 
where  access  is  rot  otherwise  available, 
or  in  emergenr'>  situations  as 
determined  by  t.'ie  park  Superintendent. 

Public  Participation 

It  is  the  policy  of  the  Department  of 
the  Interior,  whenever  practicable,  to 
afford  the  public  an  opportunity  to 
participate  in  the  rulemaking  process. 
Accordingly,  interested  persons  may 
submit  written  conunents,  suggestions, 
or  objections  regarding  this  proposed 
regulation  to  the  address  noted  at  the 
beginning  of  this  rulemaking. 

Drafting  Information 

The  principal  authors  of  this 
proposed  rulemaking  are  Assistant  Chief 
Ranger  Michael  B.  Murray,  and  West 
District  Ranger  Robert  Seibert, 
Yellowstone  National  Park. 

Paperwork  Reduction  Act 

The  collections  of  information 
contained  in  this  rule  have  been 
approved  by  the  Office  of  Management 
and  Budget  under  44  U.S.C.  3501  et  seq. 
and  assigned  clearance  number  1024- 
0026.  The  information  will  be  used  to 


document  and  authorize  special  uses  of 
public  land  that  are  otherwise  restricted. 
Permits  are  necessary  to  determine 
whether  a  proposed  activity  is 
authorized  by  law  and  to  evaluate  the 
potential  effects  on  park  resources. 
Response  is  required  to  obtain  a  benefit 
in  accordance  with  36  CFR  7.13. 

Public  reporting  burden  for  this 
information  is  estimated  to  average  one- 
half  hour  per  response,  including  the 
time  for  reviewing  instructions, 
searching  existing  data  sources, 
gathering  and  maintaining  the  data 
needed,  and  completing  and  reviewing 
the  collection  of  information.  Send 
comments  regarding  this  burden 
estimate  or  any  other  aspect  of  this 
collection  of  information,  including 
suggestions  for  reducing  the  burden,  to 
Information  Collection  Officer,  National 
Park  Service,  800  N.  Capitol  Street, 
Washington.  DC  20002;  and  the  Office 
of  Information  and  Regulatory  Affairs, 
Office  of  Management  and  Budget, 
Washington,  DC  20503. 

Compliance  With  Other  Laws 

The  National  Park  Service  prepared 
two  environmental  assessments  for 
regulation  of  commercial  traffic  on  U.S. 
Highway  191.  The  first  was  released  for 
public  review  in  1990.  Since  that 
assessment  did  not  fully  analyze 
alternative  routes,  impacts  to 
commodity  distribution,  and  other 
economic  factors,  a  revised 
environmental  assessment  was 
prepared.  The  latter  assessment  was 
made  available  for  public  review 
October  16. 1991  through  December  1, 
1991.  On  July  31, 1992,  the  National 
Park  Service  signed  a  Finding  of  No 
Significant  Impact  (FONSI)  for  the 
proposal,  which  would  allow 
commercial  traffic  on  U.S.  Highway  191, 
but  prohibit  the  transportation  of 
hazardous  materials  requiring 
placarding  through  Yellowstone 
National  Park.  Copies  of  these 
Environmental  Assessments  are 
available  from  the  Chief  Ranger's  Office 
at  the  above  address. 

The  Service  has  determined  that  this 
rulemaking  is  not  a  "major  rule"  within 
the  meaning  of  Executive  Order  12291 
(46  FR  13193;  February  19, 1981). 

In  accordance  with  the  Regulatory 
Flexibility  Act  (5  U.S.C.  601  ef  seq.) 
which  became  effective  January  1, 1981, 
the  Service  has  determined  that  these 
proposed  regulations  will  not  have  a 
significant  economic  effect  on  a 
substantial  number  of  small  entities,  nor 
will  they  require  the  preparation  of  a 
regulatory  analysis.  The  proposed 
regulations  would  impose  no  significant 
costs  on  any  class  or  group  of  small 
entities.  This  conclusion  is  based  on  the 


fact  that  no  existing  uses  are  being 
curtailed,  except  for  the  proposed 
prohibition  on  a  very  small  percentage 
of  vehicles  which  are  carrying 
hazardous  materials. 

The  Department  of  the  Interior  has 
certified  to  the  Office  of  Management 
and  Budget  that  these  proposed 
regulations  meet  the  applicable 
standards  provided  in  sections  2(a)  and 
2(b)(2)  of  Executive  Order  No.  12778. 

List  of  Subjects  in  36  CFR  Part  7 

National  parks,  Reporting  and 
recordkeeping  requirements. 

In  consideration  of  the  foregoing,  it  is 
proposed  to  amend  36  CFR  chapter  I  as 
follows: 

PART  7— SPECIAL  REGULATIONS, 
AREAS  OF  THE  NATIONAL  PARK 
SYSTEM 

1.  The  authority  citation  for  part  7 
continues  to  read  as  follows: 

Authority:  16  U.S.C.  1,  3,  9a,  460(q), 
462(k);  Sec.  7.96  also  Issued  under  D.C.  Code 
8-137  (1981)  and  D.C  Code  40-721  (1981). 

2.  Section  7.13  is  amended  revising 
paragraph  (a),  removing  and  reserving 
paragraph  (c),  and  revising  the  heading 
of  paragraph  (f)  to  read  as  follows: 

§7.13    Yellowstone  National  Park. 

(a)  Commercial  vehicles.  (1) 
Notwithstanding  the  prohibition  of 
commercial  vehicles  set  forth  in  §  5.6  of 
this  chapter,  commercial  vehicles  are 
allowed  to  operate  on  US.  Highway  191 
in  accordance  with  the  provisions  of 
this  section. 

(2)  The  Superintendent  may  require  a 
permit  and  establish  terms  and 
conditions  in  accordance  with  §  1.6  of 
this  Chapter  for  the  operation  of  a 
commercial  vehicle  on  a  park  road.  The 
Superintendent  may  charge  a  fee  for 
permits  in  accordance  with  a  fee 
schedule  established  annually. 

(3)  The  transporting  on  park  roads, 
including  U.S.  Highway  191,  of  any 
substance  or  combination  of  substances, 
including  any  hazardous  substance, 
hazardous  material,  or  hazardous  waste 
that  requires  placarding  or  any  marine 
pollutant  that  requires  marking,  as 
defined  in  49  CFR  subtitle  B,  is 
prohibited;  provided,  however,  that  the 
Superintendent  may  issue  permits  for 
the  transportation  of  such  substance  or 
combination  of  substances,  including 
hazardous  waste,  in  emergencies,  and 
shall  issue  permits  when  such 
transportation  is  necessary  for  access  to 
lands  within  or  adjacent  to  the  park  area 
to  which  access  is  otherwise  not 
available. 

(4)  The  operator  of  a  motor  vehicle 
transporting  any  hazardous  substance. 
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hazardous  material,  hazardous  waste,  or 
marine  pollutant  in  accordance  with  a 
permit  issued  under  this  section  is  not 
relieved  in  any  manner  from  complying 
with  all  applicable  regulations  in  49 
CFR  subtitle  B,  or  with  any  other  State 
or  Federal  laws  and  regulations 
applicable  to  the  transportation  oTany 
hazardous  substance,  hazardous 
material,  hazardous  waste,  or  marine 
pollutant 

(5)  Operating  without,  or  violating  a 
term  or  condition  of,  a  permit  issued  in 
accordance  with  this  section  is 
prohibited.  In  addition,  violating  a  term 
or  condition  of  a  permit  may  result  in 
the  suspension  or  revocation  of  the 
permit. 

(c)  (Removed  and  Reserved] 

•  •        •        •  ■     •        « 

(f)  Commercial  passenger-carrying 
vehichs.  •  •  • 

Dated;  July  27. 1993. 
Herbert  S.  Cables.  |r.. 

Acting  Director.  National  Park  Service. 
IFR  Doc.  93-22480  Filed  9-14-93;  8:45  ami 
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ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Part  52 

[MT9-1-5490  &  MT13-t-5693;  FRL-4729-9] 

Clean  Air  Act  Approval  and 
Promulgation  of  PMio  Implementation 
Plan  for  Montana 

AGENCY:  Environmental  Protection 
Agency  (EPA). 
ACTIONt  P^^po8ed  rule. 

SUMMARY:  EPA  proposes  full  approval  of 
the  State  implementation  plan  (SIP) 
submitted  by  the  State  of  Montana  to 
achieve  attainment  of  the  national 
ambient  air  (^uaHty  (NAAQS)  for 
particulate  matter  with  an  aerodynamic 
diameter  less  than  or  equal  to  a  nominal 
10  micrometers  (PMio).  The  SIP  was 
submitted  by  Montana  to  satisfy  certain 
federal  requirements  for  an  approvable 
nonattainment  area  PMio  SIP  for 
Missoula.  EPA  is  also  proposing 
approval  of  the  Missoula  Qty-County 
Air  Pollution  Control  Program,  except 
several  rules  regarding  emergency 
procedures,  permitting,  open  burning, 
wood-waste  burners,  new  source 
performance  standards,  hazardous  air 
pollutant  standards,  and  variances.  EPA 
will  propose  separate  action  on  these 
rules  when  the  State  fulfills  its 
commitments.  If  the  State  fails  to  fulfill 
its  commitmeats.  EPA  will  take 
appropriate  action.  Further,  EPA  is 


declining  to  take  action  on  Missoula's 

odor  provisions. 

DATTES:  Commen'  s  on  this  proposed 

action  must  be  received  in  writing  by 

October  15.  199:. 

ADDRESSES:  Con:ments  should  be 

addressed  to  Amy  Piatt.  8ART-AP. 

Environmental  Protection  Agency, 

Region  VIII.  999  I8th  Street,  suite  500. 

Denver.  Colorado. 

Copies  of  the  5  tate's  submittal  and 
other  informatio.i  are  available  for 
inspection  during  normal  business 
hours  at  the  folic  wing  locations:  Air 
Programs  Branch ,  Environmental 
Protection  Agenc  y,  Region  Vm,  999 
18th  Street,  suite  500.  Denver.  Colorado 
80202-2405;  and  Montana  Department 
of  Health  and  En /ironmental  Sciences, 
Air  Quality  Bureni.  Cogswell  Building. 
Helena,  Montane  59620-0901. 
FOR  FURTHER  INFC  RMATION  CONTACT: 
Ainy  Piatt  at  (30: )  293-1769. 

SUPPLEMENTAHY  k^FORMATICN: 

I.  Background 

The  Missoula.  Montana  area  was 
designated  nonattainment  for  PMio  and 
classified  as  moderate  under  sections 
107(d)(4)(B)  and  188(a)  of  the  Clean  Air 
Act.  upon  enactment  of  the  Clean  .'\ir 
Act  Amendmentf  of  1990.  i  See  56  PR 
56694  (Nov.  6. 15  91);  40  CFR  81.327 
(Missoula  and  vicinity).  The  air  quality 
planning  requireiaents  for  moderate 
PMio  nonattainm  jnt  areas  are  set  out  in 
subparts  1  and  4  if  part  D,  title  I  of  the 
Act  I  The  EPA  has  issued  a  "General 
Preamble"  descriiing  EPA's  preliminary 
views  on  how  EP  \  intends  to  review 
SIPs  and  SIP  revi  aoos  submitted  under 
Title  I  of  the  Act.  including  those  State 
submittals  contai  ling  moderate  PMio 
nonattainment  ar^a  SIP  requirements 
(see  generally  57  *K  13498  (April  16. 
1992)  and  57  FR  -  8070  (April  28. 
1992)).  Because  E?A  i&describing  its 
interpretations  here  only  in  broad  terms, 
the  reader  should  refer  to  the  General 
Preamble  fi)r  a  mere  detailed  discussion 
of  the  interpretati  3ns  of  title  I  advanced 
in  this  proposal  a  id  tiie  supporting 
rationale,  la  this  i  ulemaking  action  on 
the  Montana  mod  jrate  PMio  SIP  for  the 
Missoula  nonattainment  area,  EPA  is 


■  The  1994  Ajnendffl 
made  significant  chang 
101-549.  104  StaL  239 
the  Clean  Air  Act,  as  ai 
Clean  Air  Act  is  codifit 
Codeat42U.S.C.740l 

2  Subpart  t  contains 
nonattainment  areas  ge 
contains  provisions  sp< 
nonattainment  areas.  A 
subpart  4  overlap  or  co 
clarify  the  relatioiiship 
the  "General  Preamble' 
today's  notice  and  sup[ 


ails  to  the  Clean  .Air  Act 
» to  the  Act.  See  Pub.  L. 
).  References  herein  are  to 
lended  ("the  Act").  The 
d.  as  amended,  in  the  US 

et  seq. 

iTOvisions  applicable  to 
leraily  and  subpart  4 
cificaily  applicable  to  PMio 

times,  subpart  1  and 
iflict.  EPA  has  attempted  to 
imong  these  provisions  in 

and.  as  appropriate,  in 
orting  infiiimation. 


proposing  to  apply  its  interpretations 
considering  the  specific  factual  issues 
presented.  Thus.  EPA  will  consider  any 
timely  submitted  comments  before 
taking  final  action  on  this  proposal. 

Those  States  containing  initial 
moderate  PMio  nonattainment  areas 
were  required  to  submit,  among  other 
things,  the  following  provisions  by 
November  15,  1991: 

1.  Provisions  to  assure  that  reasonably 
available  control  measures  (RACM) 
(including  such  reductions  in  emissions 
from  existing  sources  in  the  area  as  may 
be  obtained  through  the  adoption,  at  a 
minimum,  of  reasonably  available 
control  technology  (RACT))  shall  be 
implemented  no  later  than  Deceniber 
10,  1993; 

2.  Either  a  demonstration  (including 
air  quahty  modelling)  that  the  plan  will 
provide  for  attainment  as  expeditiously 
as  practicable  but  no  later  than 
December  31.  1994.  or  a  demonstration 
that  attainment  by  that  date  is 
impracticable; 

3.  Quantitative  milestones  which  are 
to  be  achieved  every  3  years  and  which 
demonstrate  reasonable  further  progress 
(RFP)  toward  attainment  bv  December 
31, 1994;  and 

4.  Provisions  to  assure  that  the  control 
requirements  appUcable  to  major 
stationary  sources  of  PMjo  also  apply  to 
major  stationary  sources  of  PMio 
precursors  except  where  the 
Administrator  determines  that  such 
sources  do  not  contribute  significantly 
to  PMio  levels  which  exceed  the 
NAAQS  in  the  area.  See  sections  172(c). 
188,  and  189  of  the  Act. 

Some  provisions  are  due  at  a  later 
date.  States  with  initial  moderate  PM40 
nonattainment  areas  were  required  to 
submit  a  permit  program  for  the 
constnictjon  and  operation  of  new  and 
modified  major  stationary  sources  of 
PMio  by  June  30.  1992  (see  section 
189(a)).  Such  States  also  must  submit 
contingency  measures  by  November  15. 
1993  that  become  effective  without 
further  action  by  the  State  or  EPA.  upon 
a  determination  by  EPA  that  the  area 
has  failed  to  achieve  RFP  or  to  attain  the 
PMio  N.\.\QS  by  the  applicable 
statutor\'  deadline.  See  section  172(c)(9) 
and  57  FR  13543-44. 

n.  Toda^''s  Action 

The  Governor  of  Montana  submitted 
the  Missoula  PMio  SIP  on  JUne  4.  1992. 
and  requested  that  EPA  take  action  on 
the  June  4,  1992  submittal,  together  with 
the  August  20,  1991  submittal 
(described  below)  as  the  entire  Missoula 
PMio  SIP.  Except  as  noted  below,  EPA 
is  proposing  approval  of  the  Missoula 
City-County  Air  Pollution  Control 
Program  as  adopted  by  the  State  of 
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Montana  on  June  28. 1991  and 
submitted  to  EPA  by  Montana's 
Governor  on  August  20. 1991.  with 
amendments  submitted  by  the  Governor 
in  the  Missoula  PMio  SIP  on  June  4, 
1992.  EPA  is  proposing  approval  of  the 
Missoula  City-County  Air  Pollution 
Control  Program  regulations  except  the 
following  provisions  (as  explained 
below):  Chapter  IX— Subchapter  4. 
Emergency  Procedures;  Subchapter  11. 
Permit.  Construction  &  Operation  of  Air 
Contaminant  Sources;  Subchapter  13. 
Open  Burning;  Subchapter  14,  Rule 
1407,  Wood-Waste  Burners.  Rule  1423. 
Standard  of  Performance  for  New 
Stationary  Sources  (NSPS),  and  Rule 
1424.  Emission  Standards  for  Hazardous 
Air  Pollutants  (NESHAPs);  and  Chapter 
X.  Variances. 

To  address  deficiencies  (except  the 
variances  issue)  identified  by  EPA,  the 
State  took  commitments  through  the 
public  hearing  process  on  November  23. 
1992,  and  submitted  the  commitments 
to  EPA  as  additional  tasks  to  be 
completed  to  correct  the  deficiencies  in 
the  Missoula  and  statewide  SIP  (a  more 
detailed  discussion  of  these 
commitments  can  be  found  in  the 
Technical  Support  Document  (TSD)  for 
this  notice).  None  of  the  rules  associated 
with  these  commitments  has  an  impact 
on  the  attainment  demonstration, 
credited  control  strategies  in  the 
Missoula  PMio  SIP.  or  other  federal 
Clean  Air  Act  SIP  requirements  for  the 
Missoula  moderate  PMio  nonattainment 
area  due  to  EPA  on  November  15. 1991. 
Therefore,  EPA  will  take  separate  action 
on  these  identified  deficient 
subchapters  of  Chapter  IX  of  the 
Missoula  City-County  Air  Pollution 
Control  Program  when  these 
commitments  are  fulfilled,  and  also  will 
address  the  variances  chapter  at  that 
time.  If  the  State  fails  to  fulfill  its 
commitments.  EPA  will  take 
appropriate  action. 

Furtner.  EPA  is  declining  to  take 
action  on  Chapter  IX,  Subchapter  14: 
Rule  1427.  Control  of  Odors  in  Ambient 
Air.  These  odor  provisions  do  not  have 
a  reasonable  connection  to  the  NAAQS- 
related  air  quality  goals  of  the  Clean  Air 
Act. 

The  remaining  rules  of  the  program 
are  being  proposed  for  approval  in 
today's  action  as  part  of  the  PMio  SIP. 

Section  llO(k)  of  the  Act  sets  out 
provisions  governing  EPA's  review  of 
SIP  submittals  (see  57  FR  13565-66).  In 
today's  action,  EPA  is  proposing  to  grant 
approval  of  those  elements  of  the 
Missoula  PMio  plan  that  were  due  on 
November  15, 1991,  and  submitted  by 
the  State  on  June  4. 1992.  EPA  believes 
that  the  Missoula  plan  meets  those 
applicable  requirements  of  the  Act. 


Since  the  Missoula  PMio  SIP  was  not 
submitted  by  November  15,  1991,  as 
required.  EPA  made  a  finding  of  failure 
to  submit  pursuant  to  section  179  of  the 
Act  and  notified  the  Governor  in  a  letter 
dated  December  16. 1991.  See  57  FR 
19906  (May  8,  1992).  After  the  Missoula 
PMio  SIP  was  submitted  on  June  4. 
1992.  EPA  found  the  submittal  complete 
pursuant  to  section  110(k)(l)  of  the  Act 
and  notified  the  Governor  accordingly 
in  a  letter  dated  December  11,  1992. 
This  completeness  determination 
corrected  the  State's  failure  and  turned 
off  the  sanctions  clock  under  section 
179  of  the  Act. 

A  Analysis  of  State  Submission 


1.  Procedural  Backgroimd 

The  Act  requires  States  to  observe 
certain  procedural  requirements  in 
developing  implementation  plans  and 
plan  revisions  for  submission  to  EPA. 
Section  110(a)(2)  of  the  Act  provides 
that  each  implementation  plan 
submitted  by  a  State  must  be  adopted 
after  reasonable  notice  and  public 
hearings  Section  110(1)  of  the  Act 
similarly  provides  that  each  revision  to 
an  implementation  plan  submitted  by  a 
State  under  the  Act  must  be  adopted  by 
such  State  after  reasonable  notice  and 
public  hearing. 

The  EPA  also  must  determine 
whether  a  submittal  is  complete  and 
therefore  warrants  further  EPA  review 
and  action  (see  Section  110(k)(l)  and  57 
FR  13565).  The  EPA's  completeness 
CTiteria  for  SIP  submittals  are  set  out  at 
40  CFR  part  51,  appendix  V  (1992).  The 
EPA  attempts  to  make  completeness 
determinations  within  60  days  of 
receiving  a  submission.  However,  a 
submittal  is  deemed  complete  by 
operation  of  law  if  a  completeness 
determination  is  not  made  by  EPA  six 
months  after  receipt  of  the  submission. 
To  entertain  public  comment  on  the 
implementation  plan  for  Missoula,  the 
State  of  Montana,  after  providing 
adequate  notice,  held  a  public  hearing 
on  June  28, 1991.  for  the  local  air 
pollution  control  program,  and  hearings 
were  held  on  January  24,  March  20,  and 
November  23, 1992.  to  address  the 
Missoula  PMio  SIP.  Following  the 
public  hearings,  the  local  air  pollution 
control  plan  and  the  Missoula  PMio  SIP 
were  adopted  by  the  State.  The 
submittal  for  the  local  air  pollution 
control  program  was  signed  by  the 
Governor  on  August  20. 1991,  and 
received  by  EPA  on  August  26, 1991  as 
a  proposed  revision  to  the  SIP.  In  a 
letter  to  the  State  dated  December  4. 


'  AJso  section  172(cK7)  of  the  Act  requires  that 
pUo  provisions  for  nonattaiiuaeni  areas  meet  the 
applicable  provisions  of  section  110(a)(2). 


1991.  EPA  identified  deficiencies  with 
the  local  program.  Some  of  these 
deficiencies  were  addressed  with  the 
Missoula  PMio  SIP.  which  was 
submitted  by  the  Governor  to  EPA  on 
June  4, 1992.  Commitments  to  correct 
outstanding  deficiencies  were  signed  bv 
the  Governor  on  November  30,  1992, 
and  received  by  EPA  on  December  7, 

1992.  EPA  beheves  it  is  appropriate  to 
propose  approval  of 'his  SIP  even 
though  deficiencies  are  still  outstanding 
because  the  deficiencies  do  not  affect 
the  attainment  demonstration,  any  of 
the  control  strategies  adopted  by  the 
State,  or  other  federal  Clean  Air  Act  SIP 
requirements  for  the  Missoula  moderate 
PMio  nonattainment  area  due  to  EPA  on 
November  15, 1991.  EPA  will  continue 
to  track  the  State's  progress  in  correcting 
the  deficiencies  to  assure  that  they  are 
completed.  A  detailed  description  of  the 
Missoula  City-County  regulations  and 
the  deficiencies  that  EPA  identified  is 
contained  in  the  TSD  for  this  action. 

The  SIP  revisions  were  reviewed  by 
EPA  to  determine  completeness  in 
accordance  with  the  completeness 
criteria  set  out  at  40  CFR  part  51. 
appendix  V.  The  submittals  were  found 
to  be  complete  and  letters  dated 
December  4. 1991  and  December  11. 
1992  were  forwarded  to  the  Governor 
indicating  the  completeness  of  the 
submittals  and  the  next  steps  to  be  taken 
in  the  review  process.  EPA  proposes  to 
approve  tlie  Montana  PMio  SIP 
submittals  for  Missoula,  as  dated  August 
20. 1991  and  June  4. 1992,  and  invites 
public  comment  on  the  action. 

2.  Accurate  Emission  Inventory 

Section  172(c)(3)  of  the  Act  requires 
that  nonattainment  plan  provisions 
include  a  comprehensive,  accurate, 
current  inventory  of  actual  emissions 
from  all  sources  of  relevant  pollutants  in 
the  nonattainment  area.  The  emission 
inventory  also  should  include  a 
comprehensive,  accurate,  and  current 
inventory  of  allowable  emissions  in  the 
area.  Because  the  submission  of  such 
inventories  is  necessary  to  an  area's 
attainment  demonstration  (or 
demonstration  that  the  area  cannot 
practicably  attain),  the  emission 
inventories  must  be  received  with  the 
demonstration  submission  (see  57  FR 
13539). 

Missoula's  base  year  emission 
inventory  was  developed  for  November 
1986  through  March  1987.  This  winter- 
spring  time  period  was  chosen  because 
these  months  are  traditionally  when 
Missoula  experiences  the  highest  PMio 
levels  and  exceedances  of  the  24-houT 
standard.  The  results  were  segregated 
into  winter  and  spring  emissions.  For 
the  winter  period,  area  .sources 
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accounted  for  91.6%  of  the  PMio 
emissions  in  the  inventory  area,  with  re- 
entrained  road  dust  contributing  47.3% 
and  residential  wood  burning 
contributing  44.3%.  Louisiana-Pacific 
Corporation's  particle  board 
manufacturing  facility,  the  largest  point 
source  located  in  the  grid  area, 
contributed  4.9%.  For  the  spring  period, 
re-entrained  road  dust  accounted  for 
81.5%  of  the  total  emissions,  residential 
wood  burning  contributed  15.5%.  and 
the  Louisiana-Pacific  source  contributed 
only  1.7%. 

Although  Stone  Container 
Corporation  is  located  outside  the 
nonattainment  area,  the  chemical  mass 
balance  study  identified  its  recovery 


boilers  as  PM,o  sources.  The  emission 
inventory  indicated  that  Stone 
Container  emits  4.332.1  lbs.  of  PM,„  per 
day. 

EPA  is  proposing  to  approve  the 
emission  inventory  because  it  is 
accurate  and  comprehensive,  and 
provides  a  sufficient  basis  for 
determining  the  adequacy  of  the 
attainment  demonstration  for  this  area 
consistent  with  the  requirements  of 
sections  172(c)(3)  ind  110(a)(2)(K)  of  the 
Act.*  For  further  details  see  the  TSD. 

3.  RACM  (Including  RACT) 

As  noted,  the  injfial  moderate  PM<o 
nonattainment  areas  must  submit 
provisions  to  assure  that  RACM        ' 


(including  RACT)  are  implemented  no 
later  than  December  10.  1993  (see 
sections  172(c)(1)  and  189(a)(1)(C)).  The 
General  Preamble  contains  a  detailed 
discussion  of  EPA's  interpretation  of  the 
RACM  (including  RACT)  requirement 
(see  57  FR  13539-45  and  13560-61). 

Five  sources/source  categories  were 
identified  as  contributing  to  the  PMio 
nonattainment  problem  in  Missoula.  In 
the  following  table,  an  outline  is 
presented  on  these  sources/source 
categories,  their  control  measures  and 
associated  emissions  reduction  credit  in 
the  24-hour  attainment  and 
maintenance  demonstrations,  and 
effective  dates. 


Soufce 


Re-entianed  road 
dust. 


Residential  wood 
combustkm. 


Prescnt>ed  iMjming 
Industry  


Motor  vehicte  exttaust 


Control 


Missoula  County  Rule  1401  (7): 


Sarxiing  4  chip  sealing  star>dards  arxl 

Street  sweeping  and  flushing  requirements 

Missoula  County  Rule  1401  (9) ,„ 

Liquid  de-icer  requirements  „ 

Combined  controls 

Missoula  County  Rule  1428:  RegulatJon  lor  sdtd  fuel 
txjming  devices. 


Missoula  County  Rule  1310  (3):  Regulation  for  pre- 
scrit)ed  wildtand  open  txjming 

Permit  rrxxlifications: 

Reduced  allowat>le  PM.o  emissions  from  Stone  Con- 
tainer recovery  tXDiler  #5. 

Reduced  aJlowatjie  PM^  emissions  from  Loui&ana- 
Pacific  particle  tward  dryers. 

Federal  tailpipe  standards  ^ 


PMio  emissions  reduction 


36% 

34% 

8S% 

62%  or  17,962  ft)s/day 
(no  credit  taken)  

(no  credit  taken)  


9%  or  50.8  tpy  fewer  allowable  PM,o  emis- 
sions. 

72%  or  274.4  tpy  fewer  allowat>te  PM,o 
emissiorts. 

TO.9%  (1988  through  1994  time  period)  

1.0%  (1995  through  1997  time  penod)  


Effective 


6/28/91. 


3/20/92. 


6/2S/91  with 
amendments 
effective  3/20/ 
92. 

6/28/91. 


^/22l92. 

t;23/^. 

Ongoing  due  to 
fleet  turrxjver. 


A  more  detailed  discussion  of  the 
individual  source  contributions,  their 
associated  control  measures  (including 
available  control  technology)  and  an 
explanation  of  why  certain  available 
control  measures  were  not 
implemented,  can  be  found  in  the  TSD. 
EPA  has  reviewed  the  State's 
documentation  and  concluded  that  it 
adequately  justifies  the  control 
measures  to  be  implemented.  The 
implementation  of  Montana's  PMm 
nonattainment  plan  for  Missoula  will 
result  in  the  attainment  of  the  PMio 
NAAQS  by  December  31. 1994.  By  this 
notice  EPA  i&  pioposing^  to  approve  the 
Missoula  PMio  pl&n's  control  strategies 
as  satisfying  the  RACM.  including 
RACT.  requirement. 


*£PA  issued' gutdanca  on  PM<o Amissions 
inventories  prior  to  ttie  enactment  of  the  Clean  Air 
Act  Amendments  in  the  form  of  the  1987  PMie  SIP 
Development  Guideline.  The  guidanoe  provided  in 
this  document  appear*  to  be  consistent  with  the 
revised  Act. 


4.  Demonstration 

As  noted,  the  initial  moderate  PMio 
nonattainment  areas  must  submit  a 
demonstration  (including  air  quality 
modelling)  showing  that  the  plan  will 
provide  for  attainment  as  expeditiously 
as  practicable  but  nc  later  than 
December  31, 1994,  or  the  State  must 
show  that  attainment  by  December  31, 
1994  is  impracticabla  (see  section 
189(a)(D(B)  of  the  Act).  The  General 
Preamble  sets  out  EFA's  guidance  on  the 
use  of  modelling  fbr  PVIio  moderate  area 
attainment  demonstrations  (see  57  FR 
13539).  Montana  corduct'ed  an 
attainment  demonstration  using 
receptor  modelling  ('ZjiB)  and  rollback 
modelling  analysis  for  Missoula.  The 
24-hour  PM.o  NAAQS  is  150 
micrograms/cubic  m  }ter  ()jig/m').  and 
the  standard  is  attained  when  the 
expected  number  of  days  per  calendar 
year  with  a  Z4-houi  evetiage 
concentration  abova^  1.50  |j^m3  is  equal 
to  or  liess  than  one  ^le  40  CFR50.6). 


The  annual  PMio  NAAQS  is  50  Mg/m>, 
and  the  standard  is  attained  when  the 
expected  annual  arithmetic  mean 
concentration  is  less  than  or  equal  to  50 
Hg/m3  (fid.) 

The  demonstration  for  Missoula 
indicates  that  the  24-hour  PMio  NAAQS 
will  be  attained  by  1995'  at  142.1  jig/m^, 
and  it  is  maintained  in  future  years. 
Although  the  design  concentration  for 
the  annual  standard  is  below  the 
NAAQS  and  an  attainment 
demonstration  was  not  necessary  (i.e., 
Missoula  is  in  attainment  for  the  annual 
standard),  the  State  never  the  less 
performed  an  attainment  demonstration 
for  the  annual  NAAQS.  The 


'  The  Clean  Air  Act  calls  for  attainment  by 
December  31.  1994.  Section  lB8(c){l).  EPA 
interprets  the  State's  demonstration  as  providing  fbr 
attainment  by  |anuary  1. 1995.  EPA  is  proposing  (o 
approve  the  State's  demonstration  on  the  basis  of 
the  de  minimis  differential  between  the  two  dates. 
The  State  should  promptly  inform  EPA  if  EPA  ha* 
in  any  manner  misinterpreted  the  date  by  which  the 
State  hwdamoiMtotfed  attainment  in  the  MiasouU 
nonattainment  ana. 
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demonstration  indicated  that  the  annual 
concentration  is  45.3  ^g/m3  by  1995. 
showing  continued  attainment  of  the 
annual  PMio  NAAQS.  The 
demonstration  also  showed  that  the 
PMio  NAAQS  will  be  maintained  in 
future  years  by  predicting  a  24-hour 
design  concentration  of  145.2  ng/m^. 
and  an  annual  design  concentration  of 
46.2  Jig/m3  by  1998.  The  control 
strategies  used  to  achieve  these  design 
concentrations  are  summarized  in  the 
section  titled  "RACM  (including 
RACT)."  For  a  more  detailed  description 
of  the  attainment  demonstration  and  the 
control  strategies  used,  see  the  TSD  for 
this  notice. 

5.  PMio  Precursors 

The  control  requirements  that  are 
applicable  to  major  stationary  sources  of 
PMio  also  apply  to  major  stationary 
sources  of  PMio  precursors,  unless  EPA 
determines  such  sources  do  not 
contribute  significantly  to  PMio  levels 
over  the  NAAQS  in  that  area  (see 
section  189(e)  of  the  Act).  The  General 
Preamble  contains  guidance  addressing 
how  EPA  intends  to  implement  section 
189(e)  (see  57  FR  13539-40  and  13541- 
42).  An  analysis  of  air  quality  and 
emissions  data  for  the  Missoula 
nonattainment  area  indicates  that 
exceedances  of  the  NAAQS  are 
attributable  chiefly  to  direct  particulate 
emissions  from  re-entrained  road  dust 
and  residential  wood  burning  (i.e..  area 
sources).  Neither  the  emission  inventory 
nor  the  CMB  analysis  for  Missoula 
revealed  any  major  stationary  sources  of 
PMio  precursors.  Consequently,  EPA  is 
proposing  to  find  that  major  sources  of 
precursors  of  PMio  do  not  contribute 
significantly  to  PMio  levels  in  excess  of 
the  NAAQS.  The  consequences  of  this 
proposed  finding  are  to  exclude  these 
sources  from  the  applicability  of  PMio 
nonattainment  area  control  . 
requirements.  Further  discussion  of  the 
analyses  and  supporting  rationale  for 
EPA's  proposed  finding  are  contained  in 
the  TSD  accompanying  this  notice.  Note 
that  while  EPA  is  proposing  to  make  a 
general  finding  for  this  area,  today's 
proposed  finding  is  based  on  the  current 
character  of  the  area  including,  for 
example,  the  existing  mix  of  sources  in 
the  area.  It  is  possible,  therefore,  that 
future  growth  could  change  the 

significance  of  precursors  in  the  area. 
The  EPA  intends  to  issue  future 

guidance  addressing  such  potential 

changes  in  the  significance  of  precursor 

emissions  in  an  area. 

6.  Quantitative  Milestones  and 
Reasonable  Further  Progress 

The  PMio  nonattainment  area  plan 
revisions  demonstrating  attainment 


must  contain  quantitative  milestones 
which  are  to  be  achieved  every  3  years 
until  the  area  is  redesignated  attainment 
and  which  demonstrate  RFP,  as  defined 
in  section  171(1).  toward  attainment  by 
December  31. 1994  (see  section  189(c)  of 
the  Act).  The  State  of  Montana's  PMio 
SIP  indicates  that  the  Montana 
Department  of  Health  and 
Environmental  Sciences  (MDHES)  and 
the  Missoula  Qty-County  Health 
Department  (MCCHD)  will  submit  to 
EPA  a  milestone  report  consistent  with 
federal  guidelines  by  this  date.  For  the 
initial  I^io  moderate  nonattainment 
areas,  the  emissions  reduction  progress 
made  between  the  SIP  submittal  (due 
date  of  November  15. 1991)  and  the 
attainment  date  of  December  31.  1994 
(46  days  beyond  the  November  15. 1994 
milestone  date)  will  satisfy  the  first 
quantitative  milestone.  The  de  minimis 
timing  differential  makes  it 
administratively  impracticable  to 
require  separate  milestone  and 
attainment  demonstrations.  See 
generally  57  FR  13539. 

To  monitor  the  progress  of  the  road 
dust  control  rules,  a  report  will  be 
completed  on  the  type  and  amount  of 
de-icing  and  sanding  material  appUed. 
the  number  of  applications  of  de-icing 
and  sanding  materials,  the  dates  of 
application  of  each  material,  and  where 
and  when  the  street  sweeping  and 
flushing  occurred  during  the  winter 
season.  The  sanding  material  test  results 
for  the  percent  silt  and  durability  also 
will  be  submitted. 

All  exceedances  of  the  PMio  standard 
will  be  evaluated  and  a  determination 
made  as  to  the  source  of  the  exceedance. 
Changes  in  the  air  quality  program  to 
prevent  further  exceedances  and  a 
timetable  for  implementation  will  be 
developed.  Any  other  EPA  requirements 
for  RFP  reports  will  be  incorporated  as 
necessary. 

7.  Enforceability  Issues 

All  measures  and  other  elements  in 
the  SIP  must  be  enforceable  by  the  State 
and  EPA  (see  sections  172(c)(6). 
110(a)(2)(A)  and  57  FR  13556).  The  EPA 
criteria  addressing  the  enforceabiUty  of 
SIPs  and  SIP  revisions  were  stated  in  a 
September  23, 1987  memorandum  (with 
attachments)  from  J.  Craig  Potter. 
Assistant  Administrator  for  Air  and 
Radiation,  et  al.  (see  57  FR  13541). 
Nonattainment  area  plan  provisions  also 
must  contain  a  program  to  provide  for 
enforcement  of  control  measxires  and 
other  elements  in  the  SIP  (see  section 
110(a)(2)(C)). 

The  specific  control  measures 
contained  in  the  SIP  are  addressed 
above  in  Section  3,  "RACM  (including 
RACT)."  The  Missoula  air  pollution 


control  regulations,  as  included  in  the 
SIP.  are  legally  enforceable  by  MCCHD. 
There  are  civil  penalties,  which  increase 
with  each  violation,  for  noncompliance 
with  the  solid  fuel  burning  device 
regulation.  Violation  of  any  other 
provision,  regulation  or  rule  enforced 
under  the  program  results  in  a  criminal 
offense  punishable  by  a  fine. 

The  Missoula  City-Coiuity  Air 
Pollution  Control  Program  and  the 
associated  local  regulations  are  also 
enforceable  by  the  MDHES,  if  the 
MCCHD  fails  to  administer  the  program. 
Since  the  program  has  been  approved  by 
the  Montana  Board  of  Health  and 
Environmental  Sciences  (MBHES)  in 
accordance  with  Section  75-2-301  of 
the  Montana  Clean  Air  Act  and 
effectuated  by  a  MBHES  order,  and 
since  the  MDHES  can  enforce  MBHES 
orders,  the  MDHES  has  independent 
enforcement  powers.  Enforcement 
provisions  are  found  in  the  Clean  Air 
Act  of  Montana,  Sections  75-2-401- 
429.  Montana  Code  Annotated. 

The  emission  limits  for  Louisiana- 
Pacific  are  enforceable  by  the  MDHES 
through  air  quality  jjermit  #2303-M 
with  a  final  modification  date  of  March 
20. 1992.  Stone  Container's  emission 
limits  are  enforceable  by  the  MDHES 
through  air  quahty  permit  #2589-M 
with  a  final  modification  date  of 
November  25. 1992.  Section  75-2-401 
of  the  Montana  Clean  Air  Act  allows  the 
MDHES  to  seek  civil  penalties  for  a 
violation  of  a  permit  limitation. 
Administrative  Rules  of  Montana  (ARM) 
16.8.1112  allows  the  MDHES  to  revoke 
a  permit  for  a  violation  of  a  permit 
limitation.  These  regulations  are 
contained  in  the  ARM  16.8.101  through 
16.8.1602  and  violations  of  these  rules 
are  punishable  by  civil  penalties  in  an 
amoimt  up  to  $10,000  per  day  and 
criminal  penalties  in  an  amount  up  to 
$1,000  per  day. 

If  a  State  relies  on  a  local  government 
for  the  implementation  of  any  plan 
provision,  then,  according  to  section 
110(a)(2)(E)(iii)  of  the  Act,  the  State 
must  provide  necessary  assurances  that 
the  State  has  responsibility  for  ensuring 
adequate  implementation  of  such  plan 
provision.  A  State  would  have 
responsibility  to  ensure  adequate 
Implementation  when,  for  example,  the 
State  has  the  authority  and  resources  to 
Implement  the  provision  and  the  local 
entity  has  failed  to  do  so. 

The  Missoula  Gty-County  Air 
Pollution  Control  Program  was 
established  in  accordance  with  the 
requirements  of  Section  75-2-301  of  the 
Montana  Qean  Air  Act.  as  amended 
(1991).  A  revised  version  of  the  air 
pollution  control  regiilations  was 
approved  by  the  Missoula  Qty-County 
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Air  Pollution  Control  Board  on  April  24. 
1991.  and  on  June  28.  1991  the  MBHES 
issued  a  board  order  approving  these 
regulations.  A  stipulation  between  the 
MDHES  and  the  Missoula  City-County 
Air  Pollution  Control  Board  that 
delineates  responsibilities  and 
authorities  between  the  MDHES  and  the 
local  authorities  was  signed  April  29. 
1991.  The  regulations,  board  order,  and 
stipulation  were  submitted  to  EPA  as  a 
modification  to  the  Montana  SIP. 

The  State  also  submitted  a  State 
Attorney  General's  opinion  interpreting 
the  authority  of  the  MDHES  to  enforce 
any  state  and  local  air  quality  provisions 
if  a  local  air  quality  program  fails  to  do 
so.  In  practice,  the  MBHES  issues  a 
board  order  when  it  approves  a  local 
program  or  amendments  to  a  program. 
Since  the  Montana  Clean  Air  Act 
authorizes  the  MDHES  to  enforce  board 
orders  issued  by  the  MBHES.  the 
MDHES  has  the  authority  to  assume 
jurisdiction  over,  and  implement,  a    • 
local  program  so  approved.  However, 
the  Montana  Clean  Air  Act  also  requires 
a  hearing  before  the  MBHES  before  such 
an  assumption  of  jurisdiction  and 
authority  can  be  taken. 

The  Missoula  City-County  rules  are  in 
effect  now.  as  are  the  State's  permit 
modifications  for  Stone  Container  and 
Louisiana-Pacific.  The  State  of  Montana 
has  a  program  that  will  ensure  that  the 
measures  contained  in  the  Missoula 
PMio  SIP  are  adequately  enforced.  EPA 
believes  that  the  State's  and  Missoula's 
existing  air  enforcement  program  will  be 
adequate.  The  TSD  for  this  notice 
contains  further  information  on 
enforceability  requirements, 
responsibilities,  and  a  discussion  of  the 
personnel  and  funding  intended  to 
support  effective  implementation  of  the 
control  measures. 

8.  Contingency  Measures 

As  provided  in  section  172(c)(9)  of  the 
Act.  all  moderate  nonattainment  area 
SIPs  that  demonstrate  attainment  must 
include  contingency  measures.  See 
generally  57  FR  13510-12  and  57  FR 
13543-44.  These  measures  must  be 
submitted  by  November  15.  1993  for  the 
initial  moderate  nonattainment  areas. 
Contingency  measures  should  consist  of 
other  available  measures  that  are  not 
part  of  the  area's  control  strategy.  These 
measures  must  take  effect  without 
further  action  by  the  State  or  EPA.  upon 
EPA's  determination  that  the  area  has 
failed  to  make  RFP  or  attain  the  PMio 
NAAQS  by  the  applicable  statutory 
deadline.  The  Missoula  nonattainment 
area  SIP  contains  steps  to  be  taken  if 
attainment  of  the  PMm  standard  is  not 
achieved;  however,  for  the  reasons 
described  below,  these  steps  do  not 


constitute  a  satisfaction  of  the 
contingency  measures  requirement. 

The  SIP  calls  for  another  CMB  source 
apportionment  study  to  be  conducted  to 
determine  the  significant  source 
contribution  causing  nonattainment.  It 
is  assumed  that  the  most  significant 
contributor  would  be  one  of  the 
following:  Residential  wood 
combustion,  re-entrained  road  dust, 
industrial  sources,  or  forestry  slash 
burning.  For  each  source,  several 
control  strategies  ate  suggested  for 
further  evaluation. 

Since  the  SIP  does  not  provide  for  any 
of  these  measures  to  take  effect  without 
further  action  should  EPA  determine 
that  Missoula  has  failed  to  achieve  RFP 
or  to  attain  the  PM' '  standard  by 
December  31.  1994,  EPA  is  taking  no 
action  at  this  time  en  the  Missoula 
contingency  measu-es.  The  State  has 
until  November  15, 1993  to  submit  its 
contingency  measures. 

III.  Implications  ofToday's  Action 

EPA  is  proposing  to  approve  the  PM,,, 
SIP  submitted  to  EPA  on  June  4. 1992 
for  the  Missoula,  Montana 
nonattainment  area.  Among  other 
things,  the  State  of  Montana  has 
demonstrated  that  the  Missoula 
moderate  PM,,)  nonattainment  area  will 
attain  the  PM,,.  NA/iQS  bv  December 
31. 1994. 

EPA  is  also  proposing  to  approve  the 
Missoula  City-Coun|y  Air  Pollution 
Control  Program,  as  submitted  on 
August  20.  1991  and  June  4.  1992. 
except  the  following  sections:  Chapter 
IX:  Subchapter  4.  Emergency 
Procedures;  Subchapter  11.  Permit. 
Construction  &  Operation  of  Air 
Contaminant  sources;  Subchapter  13. 
Open  Burning;  Subchapter  14.  Rule 
1407.  Wood-Waste  Burners.  Rule  1423. 
Standard  of  Performance  for  New 
Stationary  Sources,  and  Rule  1424. 
Emission  Standards  for  Hazardous  Air 
Pollutants;  and  Chapter  X:  Variances. 
EPA  will  propose  separate  action  on 
these  sections  when  the  State  fulfills  its 
commitments.  If  the  State  fails  to  fulfill 
its  commitments,  EPA  will  take 
appropriate  action.  Rurther,  EPA  is 
declining  to  take  action  on  .Subchapter 
14:  Rule  1427.  Control  of  Odors  in 
Ambient  Air.  These  odor  provisions  do 
not  have  a  reasonably  connection  to  the 
NAAQS-related  air  quality  goals  of  the 
Clean  Air  Act. 

As  noted,  additional  submittals  for 
the  initial  moderate  PMio  nonattainment 
areas  (i.e..  nonattainment  New  Source 
Review  program  requirements  and 
contingency  measures)  are  due 
independently  of  the  submittal 
addressed  in  today's  action.  EPA  will 


determine  the  adequacy  of  any  such 
submittal  as  appropriate. 

rV.  Request  for  Public  Comments 

The  EPA  is  requesting  comments  on 
all  aspects  of  today's  proposal.  As 
indicated  at  the  outset  of  this  notice, 
EPA  will  consider  any  comments 
received  by  October  15.  1993. 

V.  Executive  Order  (EG)  12291 

Under  Executive  Order  12291.  this 
action  is  not  "Major."  OMB  has 
exempted  this  rule  from  the 
requirements  of  section  3  of  E.O.  12291. 

VI.  Regulatory  Flexibility 

Under  the  Regulatory  Flexibility  Act. 
5  U.S.C.  600.  et  seq..  EPA  must  prepare 
a  regulatory  flexibility  analysis 
assessing  the  impact  of  any  proposed  or 
final  rule  on  small  entities.  5  U.S.C.  603 
and  604.  Alternatively.  EPA  may  certify 
that  the  rule  will  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities.  Small  entities 
include  small  businesses,  small  not-for- 
profit  enterprises,  and  government 
entities  with  jurisdiction  over 
populations  of  less  than  50,000. 

SIP  approvals  under  section  110  and 
subchapter  I.  part  D  of  the  Clean  Air  Act 
do  not  create  any  new  requirements,  but 
simply  approve  requirements  that  the 
State  is  already  imposing.  Therefore, 
because  the  Federal  SIP-approval  does 
not  impose  any  new  requirements,  I 
certify  that  it  does  not  have  a  significant 
impact  on  small  entities  affected. 
Moreover,  due  to  the  nature  of  the 
federal-state  relationship  under  the 
Clean  Air  Act,  preparation  of  a 
regulatory  flexibility  analysis  would 
constitute  federal  inquiry  into  the 
economic  reasonableness  of  state  action. 
The  Clean  Air  Act  forbids  EPA  to  base 
its  actions  concerning  SIPs  on  such 
grounds.  Union  Electric  Co.  v.  U.S. 
E.P.A..  427  U.S.  246,  256-66  (1976):  42 
U.S.C.  7410(a)(2). 

List  of  Subiects  in  40  CFR  Part  52 

Air  pollution  control.  Environmental 
protection.  Hydrocarbons, 
Intergovernmental  relations.  Nitrogen 
dioxide.  Particulate  matter.  Reporting 
and  recordkeeping  requirements.  Sulfur 
dioxide.  Volatile  organic  compounds. 

Authority:  42  U.S.C  7401-7671  q 

Dated:  August  12. 1993. 
Jack  W.  McGraw. 
Acting  Regional  Administrator 
(FR  Doc  93-22570  Filed  »-14-93;  «:45  ami 
BI4.UN6  coot  M«c  ao  P 
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40  CFR  Part  52 

[NM-1 6-2-5957;  FRL-«729-11 

Conditional  Approval  ar>d 
Promulgation  of  Implementation  Plan; 
State  of  New  Mexico  Inspection  and 
Maintenance  (l/M)  Program 

AGENCY:  Environmental  Protection 

Agency  (EPA). 

ACTION:  Proposed  rulemaking. 

SUMMARY:  This  action  proposes  to 
conditionally  approve  a  revision  to  the 
New  Mexico  State  Implementation  Plan 
(SIP)  for  the  attainment  of  National 
Ambient  Air  Quality  Standard  for 
carbon  monoxide  (CO)  in  the 
Albuquerque  area.  This  revision 
provides  for  the  adoption  and 
implementation  of  a  vehicle  Inspection 
and  Maintenance  (I/M)  program  meeting 
all  requirements  of  the  EPA  regulations, 
published  in  the  Federal  Register  on 
November  5, 1992.  concerning  vehicle  1/ 
M  programs.  EPA  is  conditionally 
approving  this  SIP  revision  under  the 
Clean  Air  Act  (CAA).  as  amended  in 
1990.  The  proposed  conditional 
approval  is  based  on  a  commitment  by 
the  Governor  to  the  timely  adoption  and 
implementation  of  an  I/M  program 
meeting  all  requirements  of  the  I/M 
regulation,  and  upon  submission  of  a 
schedule  of  implementation.  A  full  SIP 
revision  including  legal  authority  to 
implement  the  program  is  required  by 
November  15. 1993.  This  action  also 
proposes  in  the  alternative  certain 
actions  EPA  will  take  if  a  full  SIP 
revision  is  not  submitted  by  November 
15.  1993. 

DATES:  Comments  must  be  received  in 
writing  on  this  proposed  action  on  or 
before  October  15.  1993. 
ADDRESSEES:  Comments  should  be 
submitted  to  the  EPA  at  the  address 
mdicatad  below.  Copies  of  the  State's 
submittal  and  other  relevant 
information  are  available  for  inspection 
during  normal  business  hours  at  the 
following  locations.  Interested  persons 
wanting  to  examine  these  documents 
should  make  an  appointment  with  the 
appropriate  office  at  least  24  hours 
before  the  visiting  day  by  contacting 
Chief.  Planning  Section  (6T-AP).  Air 
Programs  Branch,  Air,  Pesticides.  & 
Toxics  Division,  U.S.  Environmental 
Protection  Agency,  Region  6, 1445  Ross 
Avenue,  Dallas,  Texas  75202,  Telephone 
(214)  655-7214;  or  Environmental 
Health  Department,  Vehicle  Pollution 
Management  Division,  1500  Broadway. 
NE..  Albuquerque,  New  Mexico  87102, 
Telephone  (505)  764-1770. 
FOR  FWrmER  MFOmUTICN  CONTACT:  Mr. 
J.  Behnam.  P.  E.:  Air  Pro^amt  Branch. 


Environmental  Protection  Agency, 
Region  6, 1445  Ross  Avenue.  Dallas, 
Texas  75202,  telephone  (214)  655-7247. 
SUPPLEMENTARY  INFORMATION; 

Background 

The  Clean  Air  Act  Amendments  of 
1990  require  States  to  make  changes  to 
improve  existing  I/M  programs  or 
implement  new  programs.  Section 
182(a)(2)(B)  required  any  marginal  or 
worse  ozone  nonattainment  area  with  an 
existing  1/M  program  that  was  part  of  a 
SIP,  or  any  area  liiat  was  required 
previously  by  the  CAA  to  have  an  I/M 
program,  to  immediately  submit  a  SIP 
revision  to  bring  the  program  up  to  the 
level  of  past  EPA  guidance  or  to  what 
had  been  committed  to  previously  in  the 
SIP,  whichever  was  more  stringent.  All 
carbon  monoxide  (CO)  nonattainment 
areas  were  also  subject  to  this 
requirement  to  improve  existing  or 

E)reviously  required  programs  to  this 
evel.  In  addition,  under  section 
182(b)(4)  all  moderate  and  above  ozone 
nonattainment  areas  must  implement  a 
basic  I/M  program,  regardless  of 
previous  requirements. 

In  addition,  EPA  was  directed  to 
publish  updated  guidance  for  State  I/M 
programs,  taking  into  consideration 
findings  of  the  Administrator's  audits 
and  investigations  of  these  programs. 
All  areas  required  by  the  CAA  to  have 
an  I/M  program  were  to  incorporate  this 
guidance  into  the  SIP.  Serious  and 
worse  ozone  areas  with  populations  of 
above  200,000  and  CO  nonattainment 
areas  with  design  classifications  above 
12.7  ppm  and  populations  of  200.000  or 
more,  in  addition  to  metropolitan 
statistical  areas  with  populations  of 
100,000  or  more  in  the  northeast  ozone 
transport  region,  were  required  to  meet 
the  EPA  guidance  for  "enlianced"  I/M 
programs.  These  areas  were  required  to 
submit  a  SIP  revision  to  incorporate  an 
enhanced  1/M  program  by  November  15, 
1992.  The  State  of  New  Mexico  and  the 
Albuquerque/Bemalillo  County  Air 
Quality  Control  Board  are  required  to 
implement  a  basic  I/M  program  in 
Albuquerque. 

Basis  for  Conditional  Approval 

EPA  beUeves  conditional  approvals 
are  appropriate  in  this  case  because  the 
State  could  not  be  expected  to  begin 
developing  an  I/M  program  meeting  the 
requirements  of  the  CAA  and  the  I/M 
regulation  until  the  I/M  regulation  was 
adopted  as  a  final  rule,  which  occurred 
on  November  5. 1992.  EPA  does  beheve 
that  States  can  adopt  revised  I/M 
program  plans  within  one  year  of  the 
EPA '8  final  rule. 

As  a  condition  of  the  EPA's  proposed 
conditional  approval,  the  I/M  ragulatioD 


requires  that  by  November  15. 1993,  a 
complete  SIP  revision  be  submitted 
which  contains  all  of  the  elements  in 
the  implementation  schedule,  including 
authorizing  legislation  and 
implementing  regulations.  The 
proposed  conditional  approval  in  this 
action  should  not  be  interpreted  as  an 
approval  of  the  program  design  features. 
In  order  to  be  considered  complete  and 
fully  approvable.  the  1993  submittal 
must  include  an  analysis  of  the  program 
using  the  most  current  EPA  mobile 
source  emission  model  demonstrating 
that  the  program  meets  the  applicable 
performance  standard,  among  other 
features. 

I/M  Regulation  Requirements 

Requirements  for  I/M  programs  were 
published  in  the  Federal  Register  on 
November  5,  1992,  under  40  CFR  part 
51,  subpart  S,  (I/M  Regulation).  The  1/ 
M  Regulation  required  each  State  that 
must  implement  an  I/M  program  to 
submit  by  November  15, 1992.  a  SIP 
revision  including  two  elements:  a 
commitment  from  the  Governor  or  his 
designee  to  the  timely  adoption  and 
implementation  of  an  I/M  program 
meeting  all  requirements  of  the  I/M 
regulation,  and  a  schedule  of 
implementation. 

Stale  Submittal 

The  State  Governor  submitted  a 
committal  SIP  to  EPA  on  November  5, 
1992.  for  the  Albuquerque 
nonattainment  area  in  New  Mexico.  The 
Albuquerque/Bemalillo  County  Air 
Quality  Control  Board  is  authorized  by 
the  New  Mexico  State  laws  to  plan, 
implement,  and  enforce  all  air  quality 
provisions  of  the  State  and  Federal 
statutes,  and  the  Board  adopted  the 
committal  SIP  prior  to  the  Governor's 
submittal.  EPA  designated  Albuquerque 
as  a'moderate  nonattainment  area  for 
CO  with  a  design  value  of  11.2  ppm 
below  12.7  ppm.  The  State  of  New 
Mexico  and  the  Board  are  required  to 
implement  a  program  meeting,  at  a 
minimum,  the  basic  I/M  program 
requirements  in  Albuquerque.  A  public 
hearing  on  this  submittal  was  held  by 
the  Board  on  September  9, 1992,  and 
October  7, 1992,  and  subsequently  the 
Board  adopted  the  committal  SIP  on 
October  7, 1992.  The  submittal  includes 
a  commitment  to  the  timely  adoption 
and  implementation  of  a  basic  I/M 
program  In  the  area  meeting  all 
requirements  of  the  I/M  regulations  and 
the  CAA,  and  a  schedule  of 
implementation  whidi  includes 
submission  of  a  final  full  scale  I/M 
program  SIP  revision  by  November  15. 
1993. 
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Proposed  Action 

EPA  is  proposing  to  conditionally 
approve  the  New  Mexico  (Albuquerque) 
I^  committal  SIP  imder  section 
110(k)(4)  for  the  Albuquerque  area.  This 
proposed  conditional  approval  is  based 
on  review  and  evaluation  of  the 
Governor's  submissions  of  November  5, 

1992,  as  commitments  that  the  Board 
and  State  of  New  Mexico  will  submit  a 
full  I/M  SIP  revision  including  the  legal 
authority  to  EPA  no  later  than 
November  15, 1993.  As  indicated  at  the 
outset  of  this  document,  EPA  will 
consider  any  comments  from  all  parties 
received  by  October  15, 1993. 

This  proposal  is  also  intended  to 
clarify  provisions  of  the  CAA  under 
sections  179(a).  (b),  and  110(c).  EPA  is 
required  to  take  certain  actions 
concerning  deficient  SIPs, 
nonsubmittals,  and  failure  to  comply 
with  the  schedule  provided  in  the 
committal  SIPs.  If  the  State  fails  to 
adopt  and  submit  the  required 
regulations  and  legislative  authority  for 
the  full  SIP  submittal  which  is  due  on 
November  15, 1993,  EPA  proposes  in 
alternative  to  disapprove  the 
commitment  as  failing  to  comply  vdth 
section  110(k)(4).  If  the  State  fails  to 
adopt  or  meet  other  appUcable 
milestones  in  the  commitment  SIP 
schedule  prior  to  EPA's  final  action  on 
this  proposal,  EPA  may  disapprove  the 
committal  SIP  as  failing  to  comply  with 
section  110(k)(4).  This  is  because  EPA 
beUeves  New  Mexico  could  not  meet  the 
November  15, 1993,  submission  date  if 
it  fails  to  meet  the  milestones  included 
in  the  schedule. 

If  EPA  takes  final  conditional 
approval  on  the  commitment,  the  State 
must  meet  its  commitment  to  adopt  full 
I/M  rules  by  November  15, 1993,  and 
submit  these  rules  to  EPA  within  the 
time  specified  in  its  schedule.  Once 
EPA  has  conditionally  approved  this 
commitment,  if  the  State  fails  to  adopt 
or  submit  the  enabling  authority  and 
required  rules  to  EPA  by  November  15. 

1993.  this  approval  will  become  a 
disapproval  upon  EPA  notification  of 
the  State  by  a  letter.  At  this  time,  this 
commitment  will  no  longer  be  part  of 
the  approved  Albuquerque 
nonattainment  area  SIP.  EPA 
subsequently  will  notify  the  State  and 
publish  a  notice  in  the  notice  section  of 
the  Federal  Register,  indicating  that  the 
committal  SIP  has  been  disapproved 
and  removed  from  the  SIP.  If  the  State 
adopts  and  submits  the  required 
legislation  and  rules  to  EPA  within  the 
appUcable  time  frame,  the  conditionally 
approved  commitment  will  remain  a 
part  of  the  SIP  until  EPA  takes  final 
action  approving  or  disapproving  the 


new  submittal.  If  EPA  approves  the 
subsequent  submittal  tliose  newly 
approved  niles  will  become  a  part  of  the 
SIP. 

In  addition,  if  after  considering 
comments  on  ths  proposal,  EPA  issues 
a  final  disapprovai  for  any  reason  cited 
above,  or  if  the  conditional  approval  is 
converted  to  a  disapprDval,  the 
sanctions  clock  under  section  179(a) 
will  begin.  This  clock  will  begin  at  the 
time  EPA  issues  a  final  disapproval  or 
notifies  the  State  by  le^  ter  that  a 
conditional  approval  t  as  been 
converted  to  a  disapproval.  If  the  State 
does  not  submit  a  SIP,  and  EPA  does  not 
approve  the  SIP  on  which  the 
disapproval  was  based  within  18 
months  of  the  disapproval,  EPA  must 
impose  one  of  the  sanctions  under 
section  179(b)— Wghway  funding 
restrictions  or  the  oSset.  sanction.  Also, 
the  final  disapproval  triggers  the  Federal 
implementation  plan  requirement  under 
section  110(c).  Finally,  pursuant  to 
section  llO(m).  EPA  has  discretionary 
authority  to  impose  sanctions  at  any 
time  after  a  final  disapproval. 

Regulatory  Process 

Under  the  Regulatory  FlexibiUty  Act. 
5  U.S.C.  600  et.  seq.,  the  EPA  must 
prepare  a  regulatory  flexibility  analysis 
assessing  the  impact  cf  any  proposed  or 
final  rule  on  small  entities.  5  U.S.C.  603 
and  604.  Alternatively,  EPA  may  certify 
that  the  rule  will  not  have  a  significant 
impact  on  a  substantial  number  of  small 
entities.  Small  ettities  include  small 
businesses,  small  not-for-profit 
enterprises,  and  government  entities 
with  jurisdiction  over  populations  of 
less  than  50.000. 

Conditional  approvals  of  SIP 
submittals  under  section  110  and  301 
subpart  I.  part  D  of  the  CAA  do  not 
create  any  new  rw}uirements.  but 
simply  approve  liequirements  that  the 
State  is  already  imposing  or  has 
committed  to  impose  in  the  future. 
Therefore,  because  the  Federal  SIP 
approval  does  not  impose  any  new 
requirements,  it  does  not  have  a 
significant  impact  on  any  small  entities 
affected.  Moreover,  due  to  the  nature  of 
the  Federal-State  relationship  under  the 
CAA.  preparation  of  a  reg\ilatory 
flexibiUty  anal5rsis  would  constitute 
Federal  inqudry  into  the  economic 
reasonableness  of  State  action.  The  CAA 
forbids  the  EPA  to  base  its  actions 
concerning  SIPs  on  such  grounds. 
Union  Electric  Co.  v.  U.S.  E.P.A..  427 
U.S.  246.  256-66  (S.  Q.  1976);  42  U.S.C. 
7410(a)(2). 

If  conditional  approval  is  converted  to 
a  disapproval  under  section  110(k), 
based  on  the  State's  &ilure  to  meet  the 
commitment,  it  will  not  affect  any 


existing  State  requirements  applicable 
to  small  entities.  Federal  disapproval  of 
the  State  submittal  does  not  affect  its 
State-enforceabiUty.  Moreover,  the 
EPA's  disapproval  of  the  submittal  does 
not  impose  a  new  Federal  requirement. 
Therefore,  the  EPA  certifies  that  such  a 
disapproval  will  not  have  a  significant 
impact  on  a  substantial  number  of  small 
entities  because  it  does  not  remove 
existing  State  requirements  nor  does  it 
substitute  a  new  Federal  requirement. 
This  action  has  been  classified  as  a 
Table  2  action  by  the  Regional 
Administrator  under  the  procedures 
published  in  the  Federal  Register  on 
January  19. 1989  (54  FR  2214-2225).  On 
January  6, 1989.  the  Office  of 
Management  and  Budget  (0MB)  waived 
Table  2  and  Table  3  SIP  revisions  (54  FR 
2222)  from  the  requirements  of  section 
3  of  Executive  Order  12291  for  a  period 
of  two  years.  EPA  has  submitted  a 
request  for  a  permanent  waiver  for  Table 
2  and  3  SIP  revisions.  0MB  has  agreed 
to  continue  the  temporary  waiver  until 
such  time  as  it  rules  on  EPA's  request. 

List  of  Subiects  in  40  CFR  Part  52 

Air  pollution  control.  Carbon 
monoxide,  Environmental  protection, 
Hydrocarbons.  Incorporation  by 
reference.  Intergovernmental  relations. 
Nitrogen  oxide,  Ozone.  Reporting  and 
recordkeeping  requirements. 

Dated:  August  30, 1993. 
Joe  D.  Winkle, 
Acting  Regjona]  Administator. 

Title  40.  part  52,  of  the  Code  of 
Federal  Regulations  is  proposed  to  be 
amended  as  follows: 

PART  52— {AMENDED] 

l.The  authority  citation  for  part  52 
continues  to  read  as  follows; 

Authority:  42  U.S.C.  740t-7671q. 

Subpart  GG— New  Mexico 

2.  A  new  §  52.1619  is  added  to  read 
as  follows: 

§  52.1 61 9    Identification  of  plan-conditional 
approval. 

(a)  Revisions  to  the  plim  identified  in 
§  52.1620  were  submitted  as  specified  in 
paragraph  (a)(1)  of  this  section. 

(1)  Revisions  to  the  New  Mexico  State 
Implementation  Plan  (SIP)  for  motor 
vehicle  inspection  and  maintenance 
Committal  SIP  as  adopted  by  the 
Albuquerque-Bemalillo  County  Air 
Quahty  Control  Board  on  October  7, 
1992.  were  submitted  by  the  Governor 
on  November  5, 1992. 

(i)  Incorporation  by  reference. 

(A)  Board  adoption/approval  of 
October  7. 1992. 
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(ii)  Additional  material. 

(A)  A  committal  letter  from  the 
Governor  dated  November  5. 1992. 
[FR  Doc  93-22571  Filed  9-14-«3;  8:45  am) 

BILiJNOCOOC 


40  CFR  Part  721 

[OPPTS-506821;  FRL-4670-2] 

2,5-0fm«rc8pto-1^Xhiadi«zola,  Alkyl 
Polycarboxytata;  PropoMd  Revocation 
of  a  Significant  New  Uaa  Ruia 

AGENCY:  Environmental  Protection 
Agency  (EPA). 
ACTION:  Proposed  rule. 

SUMMARY:  EPA  is  proposing  to  revoke  a 
significant  new  use  rule  (SNUR) 
promulgated  under  section  5(aH2)  of  the 
Toxic  Substances  Control  Act  (TSCA) 
for  a  chemical  substance  based  on 
receipt  of  new  data.  The  data  indicate 
that  the  substance  will  not  present  an 
unreasonable  risk  to  health. 
DATES:  Written  comments  must  be 
received  by  EPA  by  October  15, 1993. 

ADDRESSES:  All  comments  must  be  sent 
in  triplicate  to:  TSCA  Document  Receipt 
Office  (TS-790),  Office  of  Pollution 
Prevention  and  Toxics,  Envirorunental 
Protection  Agency.  Rm.  E-G99  401  M 
St.,  SW..  Washhigton.  DC  20460. 
Comments  that  are  confidential  must  be 
clearly  marked  confidential  business 
information  (CBO-  If  CBI  is  claimed, 
three  additional  sanitized  copies  must 
also  be  submitted.  Nonconfidential 
versions  of  comments  on  this  proposed 
rule  will  be  placed  in  the  rulemaking 
record  and  will  be  available  for  public 
inspection.  Comments  should  include 
the  docket  control  number.  The  docket 
control  number  for  the  chemical 
substance  in  this  SNUR  is  OPPTS- 
505821.  Unit  HI.  of  this  preamble 
contains  additional  information  on 
submitting  comments  containing  CBI. 

FOR  FURTHER  INFORMATION  CONTACT: 

Susan  B.  Hazen,  Director, 
Environmental  Assistance  Division  (TS- 
799),  Office  of  Pollution  Prevention  and 
Toxics,  Environmental  Protection 
Agency,  Rm.  E-543A,  401  M  St.,  SW.. 
Washington.  DC  20460,  Telephone: 
(202)  554-1404.  TDD:  (202)  554-0551. 
SUPPt^EMENTARY  INFORMATION:  In  the 
Federal  Register  of  August  15, 1990  (55 
FR  33296).  EPA  issued  a  SNUR 
establishing  significant  new  uses  for  2,5- 
dimercapto-l,3,4-thiadiazole,  alkyl 
polycarboxylate.  Because  of  additional 
data  EPA  has  received  for  this 
substance.  EPA  is  proposing  to  revoke 
this  SNUR. 


I.  FropoMd  Revocation 

EPA  is  proposing  to  revoke  the 
significant  new  use  and  recordkeeping 
requirements  for  the  following  chemical 
substance  \mder  40  CFR  part  721 
subpart  E.  In  this  unit,  EPA  provides  a 
brief  description  for  the  substance, 
including  its  PMN  number,  chemical 
name  (generic  name  if  the  specific  name 
is  claimed  as  CBI).  CAS  number  (if 
assigned),  basis  for  the  revocation  of  the 
section  5(e)  consent  order  for  the 
substance,  and  the  CFR  citation 
removed  in  the  regulatory  text  section  of 
this  proposed  rule.  Further  background 
information  for  the  substance  is 
contained  in  the  rulemaking  record 
referenced  below  in  Unit  IV. 

PIMN  Numbt  P-8&-1460 

Chemical  name:  (generic)  2,5- 
Dimercapto-1.3,4-thiadiazole,  alkyl 
polycarboxylate. 
LAS  number:  Not  available. 
Effective  date  of  revocation  of  section 
5(e)  consent  order  January  4, 1993. 
Basis  for  revocation  of  section  5(e) 
consent  order  The  order  was  revoked 
based  on  test  data  submitted  under  the 
terms  of  the  consent  order.  Based  on  the 
Agency's  analysis  of  the  submitted  data. 
EPA  found  for  purposes  of  TSCA 
section  5  that  this  substance  will  not 
present  an  unreasonable  risk  of  in)\iry  to 
human  health  and  concludes  that 
further  regulation  under  section  5  is  not 
warranted  at  this  time. 
Toxicity  testing  results:  An  Ames  study 
and  micronucleus  test  were  both 
negative.  The  oral  LD50  is  greater  than 
5  ^kg.  The  no-observed  adverse  effect 
level  in  the  28-day  repeated  dose  oral 
study  in  rats  is  50  mg/kg/day.  At  higher 
doses  (250  and  1,000  mg/kg/day)  there 
were  mild  effects  to  the  Uver  and 
kidney,  specifically  hypertrophy  and 
microscopic  lesions. 
CFR  citation:  40  CFR  721.2460. 

n.  Background  and  Rationale  of 
Proposed  Revocation  of  the  Rule 

During  review  of  the  PMN  submitted 
for  the  chemical  substance  that  is  the 
subject  of  this  proposed  revocation.  EPA 
concluded  that  regiilation  was 
warranted  under  section  5(e)  of  TSCA 
pending  the  development  of  information 
sufficient  to  make  a  reasoned  evaluation 
of  the  health  effects  of  the  substance, 
and  EPA  identified  the  tests  considered 
necessary  to  evaluate  the  risks  of  the 
substance.  The  basis  for  such  findings  is 
referenced  in  Unit  I.  of  this  preamble. 
Based  on  these  filndings.  a  section  5(e) 
consent  order  was  negotiated  with  the 
PMN  submitter  and  a  SNUR  was 
promulgated. 

EPA  reviewed  testing  conducted  by 
the  PMN  submitter  for  the  substance 


and  determined  that  the  information 
available  was  sufficient  to  make  a 
reasoned  evaluation  of  the  health  eR'ects 
of  the  substance.  EPA  concluded  that, 
for  the  purposes  of  TSCA  section  5,  the 
substance  will  not  present  an 
unreasonable  risk  and  subsequently 
revoked  the  section  5(e)  consent  order. 
The  proposed  revocation  of  SNUR 
provisions  for  this  substance  designated 
herein  is  consistent  with  the  revocation 
of  the  section  5(e)  order. 

In  light  of  the  above  EPA  is  proposing 
a  revocation  of  SNUR  provisions  for  this 
chemical  substance.  When  this 
revocation  becomes  final,  EPA  will  no 
longer  require  notice  of  any  company's 
intent  to  manufacture,  import,  or 
process  this  substance. 

m.  Comments  Containing  Confidential 
Business  Information 

Any  person  who  submits  comments 
claimed  as  confidential  bxisiness 
information  must  mark  the  comments  as 
"confidential,"  "trade  secret,"  or  other 
appropriate  designation.  Comments  not 
claimed  as  confidential  at  the  time  of 
submission  will  be  placed  In  the  public 
file.  Any  comments  marked  as 
confidential  will  be  treated  in 
accordance  with  the  procedures  in  40 
CFR  part  2.  Any  party  submitting 
comments  claimed  to  be  confidential 
must  prepare  and  submit  a  public 
version  of  the  comments  that  EPA  can 
place  in  the  public  file. 


IV.  Rulemaking  Record 

The  record  for  the  rule  which  EPA  is 
proposing  to  revoke  was  established  at 
C»>PTS-50582  (P-8&-1460).  This  record 
includes  information  considered  by  the 
Agency  in  developing  this  proposed 
rule  and  includes  the  test  data  that  form 
the  basis  for  this  proposal. 

V.  Regulatory  Assessment 
Requirements 

EPA  is  proposing  to  revoke  the 
requirements  of  §  721.2460.  Any  costs  or 
burdens  associated  with  this  rule  will  be 
eliminated  when  the  rule  is  revoked. 
Therefore,  EPA  finds  that  no  costs  or 
burdens  must  be  assessed  under 
Executive  Order  12291,  the  Regulatory 
Flexibility  Act  (5  U.S.C.  605(b)).  or  the 
Paperwork  Reduction  Act  (44  U.S.C 
3501  etseq.). 

List  of  Subjects  in  40  CFR  Part  721 

Chemicals,  Environmental  protection. 
Hazardous  materials,  Recordkeeping 
and  reporting  requirements.  Significant 
new  uses. 
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Dated:  September  7, 1993 
Susan  H.  WayUnd. 

Acting  Assistant  Administrator  for 
Prevention.  Pesticides  and  Toxic  Substances 

Therefore,  it  is  proposed  that  40  CFR 
part  721  be  amended  as  follows: 

PART  721— {AMENDED! 

1.  The  authority  citation  for  part  721 
will  continue  to  read  as  follows: 

Authority:  15  U.S.C.  2604,  2607,  and 
Z625(c). 

§721.2480    [Removed] 

2.  By  removing  §  721.2460. 

(FR  Doc.  93-22565  Filed  9-14-93;  8:45  am] 
BiuMG  CODE  asafr-eo-r 


40  CFR  Part  721 
tOPPTS-50589A;  FRL-4570-5) 

Ethane.  1,1-Dlchioro-1-fluoro- ; 
Proposed  Modiflcatton  of  Significant 
New  Use  Rule 

AGENCY:  Environmental  Protection 
Agency  (EPA). 
ACTION:  Proposed  rule. 

SUMMARY:  EPA  is  proposing  to  modify  a 
significant  new  use  rule  (SNUR) 
promulgated  under  section  5(a)(2)  of  the 
Toxic  Substances  Control  Act  (TSGA) 
for  a  chemical  substance  based  on  a 
request  to  modify  the  SNUR  and  EPA's 
previous  response  to  comments  for  a 
similar  situation  in  a  proposed  SNUR. 
DATES:  Written  comments  must  be 
received  by  EPA  by  October  15.  1993. 
ADDRESSES:  All  comments  must  be  sent 
in  triplicate  to:  TSCA  Document  Receipt 
Office  (TS-790),  Office  of  Pollution 
Prevention  and  Toxics.  Environmental 
Protection  Agency.  Rm.  E-G99.  401  M 
St..  SW..  Washington.  DC  20460. 
Comments  that  are  confidential  must  be 
clearly  marked  confidential  business 
information  (CBI).  If  CBI  is  claimed, 
three  additional  sanitized  copies  must 
also  be  submitted.  Nonconfidential 
versions  of  comments  on  this  proposed 
rule  will  be  placed  in  the  rulemaking 
record  and  will  be  available  for  public 
inspection.  Comments  should  include 
the  docket  control  number.  The  docket 
control  number  for  the  chemical 
substance  in  this  SNUR  is  OPPTS- 
50589A.  Unit  IV.  of  this  preamble 
contains  additional  information  on 
submitting  comments  containing  CBI. 
FOR  FURTHER  INFORMATION  CONTACT: 
Susa^B.  Hazen.  Director, 
Environmental  Assistance  Division  (TS- 
799).  Office  of  Pollution  Prevention  and 
Toxics,  Environmental  Protection 
Agency.  Rm.  E-543A.  401  M  St..  SW:. 


Washington,  DC  20460.  Telephone: 
(202)  554-1404,  TDD:  (202)  554-0551. 
SUPPLEMENTARY  Mf  ORMATKM:  In  the 
Federal  Register  of  April  17. 1991  (56 
FR  15784).  EPA  issued  a  SNUR 
establishing  significant  new  uses  for 
ethane.  1.1-dichloto-l-fluoro-  (P-88- 
1303.  P-8e-2177.  and  P-90-212).  Based 
on  a  request  to  modify  the  SNUR  and 
EPA's  previous  response  to  comments 
for  a  similar  situation  in  a  proposed 
SNUR.  EPA  is  proposing  !o  modifv*  this 
SNUR. 

I.  Background 

EPA  is  proposing  to  modify  the 
significant  new  us0  and  recordkeeping 
requirements  for  tl>e  following  chemical 
substance  under  40  CFR  part  721 
subpart  E.  Further  background 
information  for  the  substance  is 
contained  in  the  rulemaking  record. 

PMN  Numbers  P-88-1303.  P-88-2177, 
and  P-90-212 

Chemical  name.  Ethane.  1.1-dichloro-l- 
fluoro-. 

CAS  number.  1717-00-6. 
Basis  for  modificaiion  to  SNUR:  EPA 
received  a  petition' to  modify  the  SNUR 
for  this  substance  from  a  group  of 
insulation  board  manufacturers  and 
suppliers.  EPA  was  asked  to  clarify  if 
producers  of  rigid  foam  insulation  made 
fi-om  this  substance  could  be  considered 
processors  and  subject  to  the 
recordkeeping  requirements  of 
§  721.125(c).  Based  on  the  fact  that,  in 
producing  rigid  foam  insulation,  this 
substance  becomes  encapsulated  in  the 
polyisocyanurate  foam  but  does  not 
undergo  a  chemical  reaction,  producers 
and  distributors  of  such  foam  could  be 
considered  processors  of  the  substance. 
Section  721.125(c)  states:  "Records 
documenting  the  names  and  addresses 
(including  shipmebt  destination 
address,  if  difiiarent)  of  all  persons 
outside  of  the  site  of  manufacture, 
importation,  or  processing  to  whom  the 
manufacturer,  importer,  or  processor 
directly  sells  or  trainsfers  the  substance; 
the  date  of  each  sale  of  j-ansfer;  and  the 
quantity  of  the  substance  scdd  or 
transferred  on  such  date."  EPA  concurs 
with  the  modification  request  that  such 
recordkeeping  is  overly  broad  and 
burdensome  for  purposes  of  this  SNUR 
which  is  based  on  an  exposiu«-based 
finding.  EPA  will  eliminate  the 
recordkeeping  requirement  of 
§  721.125(c)  in  the  modified  SNUR.  In 
the  Federal  Register  of  February  6, 1992 
(57  FR  4576).  EPA  reached  tae  same 
conclusion  in  response  to  comments  for 
the  final  rule  for  sulfurized  alkylphenol. 
Consult  that  preamble  for  further 
explanation  on  EPA's  rationale 
concerning  recordkeeping  requirements 


for  §  721.125(c)  for  SNURs  based  on  the 

exposure  based  finding. 

CFR  citation:  40  CFR  721.3200. 

II.  Obiectives  and  Rationale  of 
Proposing  Modification  of  the  Rule 

During  review  of  the  PMN  submitted 
for  the  chemical  substance  that  is  the 
subject  of  this  proposed  modification, 
EPA  concluded  that  regulation  was 
warranted  under  section  5(e)  of  TSCA 
pending  the  development  of  information 
sufficient  to  make  a  reasoned  evaluation 
of  the  health  or  environmental  effects  of 
the  substance,  and  EPA  identified 
recordkeeping  requirements  necessary 
to  enforce  this  rule.  The  basis  for  such 
findings  is  discussed  in  the  rulemaking 
record  for  this  SNUR.  Based  on  these 
findings,  a  section  5(e)  consent  order 
was  negotiated  with  the  PMN  submitter 
and  a  SNUR  was  promulgated.  In  light 
of  the  petition  to  modify  the  SNUR  and 
EPA's  response  to  a  similar  situation, 
EPA  has  determined  that  the 
recordkeeping  requirement  of 
§  721.125(c)  is  unnecessary  to  enforce 
the  rule.  The  proposed  modification  of 
SNUR  provisions  for  this  substance 
designated  herein  is  consistent  with  that 
determination. 

III.  Rulemaking  Record 

The  record  for  the  rule  which  EPA  is 
proposing  to  modify  was  established  at 
OPPTS-50589.  This  record  includes 
information  considered  by  the  Agency 
in  developing  this  proposed  rule. 

rV.  Comments  Containing  Confidential 
Business  Information 

Any  person  who  submits  comments 
claimed  as  confidential  business 
information  must  mark  the  comments  as 
"confidential."  "trade  secret."  or  other 
appropriate  designation.  Comments  not 
claimed  as  confidential  at  the  time  of 
submission  will  be  placed  in  the  public 
file.  Any  comments  marked  as 
confidential  will  be  treated  in 
accordance  with  the  procedures  in  40 
CFR  part  2.  Any  party  submitting 
comments  claimed  to  be  confidential 
must  prepare  and  submit  a 
nonconfidential  version  of  the 
comments  that  EPA  can  place  in  the 
public  file. 

V.  Regulatory  Assessment 
Requirements 

EPA  is  proposing  to  modify  the 
requirements  of  §  721.3200  by 
eUminating  one  of  the  recordkeeping 
requirements.  Any  costs  or  burdens 
associated  with  this  rule  will  be  reduced 
when  the  rule  is  modified.  Therefore. 
EPA  finds  that  no  additional 
assessments  of  costs  or  burdens  are 
necessary  under  Executive  Order  12291, 
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the  Regulatory  Flexibility  Act  (5  U.S.C. 
605(b)),  or  the  Paperwork  Reduction  Act 
(44  U.S.C.  3501  etseq). 

List  of  Subjects  in  40  CFR  Part  721 

Chemicals,  Environmental  protection. 
Hazardous  materials.  Recordkeeping 
and  reporting  requirements,  Significant 
new  uses. 

Dated:  September  8. 1993 
Susan  H.  Wayland, 
Acting  Assistant  Administrator  for 
Prevention,  Pesticides  and  Toxic  Substances. 

Therefore,  it  is  proposed  that  40  CFR 
part  721  be  amended  as  follows. 

PART  721— {AMENDED] 

The  authority  citation  for  part  721 
will  continue  to  read  as  follows: 

Authority:  15  U.S.C.  2604.  2607.  and 
2635(c). 

2.  In  §  721.3200  by  revising  paragraph 
(b)(1)  to  read  as  follows: 

§721.3200    Ethane,  1,1 -dlchloro-1-fluofO-. 

(b)*     •     • 

(1)  Recordkeeping  requirements:  The 
recordkeeping  requirements  as  specified 
in  §  721.125(a).  (h).  and  (i)  are 
applicable  to  manufacturers,  importers, 
and  processors  of  this  substance. 

IFR  Doc.  93-22566  Filed  9-14-93;  8:45  am) 

BlUiNG  CODE  l5«0-50-r 


40  CPR  Part  721 
[OPPTS-50591D;  FRL-4570-6] 

Methana,  Bromodlfluoro-;  Proposed 
Modlflcatlcn  of  Significant  New  Use 
Rule 

AGENCY:  Environmental  Protection 
Agency  (EPA). 
ACTION:  Proposed  rule. 

SUMMARY:  EPA  is  proposing  to  modify  a 
significant  new  use  rule  (SNUR) 
promulgated  under  section  5(a)(2)  of  the 
Toxic  Substances  Control  Act  (TSCA) 
for  a  chemical  substance  based  on  a 
modification  to  the  TSCA  section  5(e) 
consent  order  regulating  that  substance. 
DATES:  Written  comments  must  be 
received  by  EPA  by  October  15,  1993. 
ADDRESSES:  All  comments  must  be  sent 
in  triplicate  to;  TSCA  Document  Receipt 
Office  (TS-790).  Office  of  Pollution 
Prevention  and  Toxics,  Environmental 
Protection  Agency,  Rm.  E-G99,  401  M 
St..  SW.,  Washington.  DC  20460. 
Comments  that  are  confidential  must  be 
clearly  marked  confidential  business 
^formation  (CBl).  If  CBI  is  claimed, 


three  additional  sanitized  copies  must 
also  be  submitted.  Nonconfidential 
versions  of  comments  on  this  proposed 
rule  will  be  placed  in  the  rulemaking 
record  and  will  be  available  for  public 
inspection.  Comments  should  Include 
the  docket  control  number.  The  docket 
control  number  for  the  chemical 
substance  in  this  SNfUR  is  OPPTS- 
50591D.  Unit  III.  of  this  preamble 
contains  additional  information  on 
submitting  comments  containing  CBI. 
FOR  FURTHER  INFORMATION  CONTACT: 
Susan  B.  Hazen,  Director, 
Environmental  Assistance  Division  (TS- 
799).  Office  of  Pollution  Prevention  and 
Toxics,  Environmental  Protection 
Agency.  Rm.  E-543A  401  M  St..  SW.. 
Washington.  DC  20460.  Telephone: 
(202)  554-1404.  TDD:  (202)  554-0551. 
SUPPLEMENTARY  INFORMATION:  In  the 
Federal  Register  of  April  25.  1991  (56 
FR  19228),  EPA  issued  a  SNUR 
estabhshing  significant  new  uses  for 
methane,  bromodlfluoro-  (P-89-1093). 
Because  of  the  modification  to  the 
consent  order  for  this  substance,  EPA  is 
proposing  to  modify  this  SNUR. 

I.  Proposed  Modification 

EPA  is  proposing  to  modify  the 
significant  new  use  and  recordkeeping 
requirements  for  the  following  chemical 
substance  under  40  CFR  part  721 
subpart  E.  Further  background 
information  for  the  substance  is 
contained  in  the  rulemaking  record 
referenced  below  in  Unit  IV. 

PMN  Number  P-89-1093 

Chemical  name:  Methane, 
bromodlfluoro-. 
CAS  number:  Not  available. 
Effective  date  of  section  5(a)  SNl'R: 
September  28,  1990. 
Basis  for  modification  to  SNUR:  After 
the  section  5(e)  consent  order  and  the 
SNUR  were  issued,  EPA  received  a 
developmental  toxicity  study  in  rats  and 
rabbits,  a  28-day  repeated  exposure 
inhalation  toxicity  study  in  rats,  and  a 
cardiac  sensitization  study  in  dogs  for 
the  substance.  Based  on  the  results  of 
these  tests,  the  PMN  submitter 
petitioned  the  Agency  to  remove 
additional  testing  requirements  and  to 
modify  the  use  restrictions  contained  in 
the  order.  EPA  recognizes  that  a 
modification  to  the  existing  use 
restrictions  contained  in  the  order  are 
consistent  with  the  Agency's  policy  of 
promoting  the  use  of  substitutes 
believed  to  present  low  risks  to  human 
health  as  well  as  reduced  stratospheric 
ozone  depletion  potential  relative  to  the 
halons  being  phased  out. 

Nonetheless,  the  Agency  believes  that 
the  ozone  depletion  potential  and 
hazard  concerns  presently  associated 


with  the  PMN  substance,  although 
reduced  relative  to  the  halons  for  which 
it  is  intended  to  substitute,  warrant 
certain  use  restrictions  and  required 
hazard  communication  language 
associated  with  the  substance  when 
distributed  in  commerce.  As  a  result, 
EPA  has  allowed  additional  uses  in  the 
5(e)  consent  order  modification  and  is 
proposing  to  allow  those  additional  uses 
in  paragraphs  (a)(2)(i)  and  (ii)  of  the 
SNUR. 

EPA  also  notified  the  PMN  submitter 
that,  based  on  the  results  of  the  above 
mentioned  data  submitted  on  the  PMN 
substance,  and  on  chronic  and 
neurotoxic  data  on  structurally 
analogous  fluorocarbons  reviewed  by 
the  Agency  subsequent  to  the  effective 
date  of  the  5(e)  consent  order,  the  90- 
day  study  with  functional  observational 
battery,  motor  activity,  and  neuro- 
pathology specified  in  the  testing 
section  of  the  5(e)  consent  order  was  no 
longer  required.  There  are  no  longer  any 
hazard  communication  requirements  in 
the  SNUR  or  the  corresponding  5(e) 
consent  order  for  neurotoxicity.  A  2- 
year  two-species  oral  bioassay  is  still 
recommended  to  characterize  potential 
carcinogenicity. 
CFfl  dfanon.  40  CFR  721.4820. 

II.  Background  and  Rationale  for 
Proposed  Modification  of  the  Rule 

During  review  of  the  PMN  submitted 
for  the  chemical  substance  that  is  the 
subject  of  this  proposed  modification. 
EPA  concluded  that  regulation  was 
warranted  under  section  5(e)  of  TSCA 
pending  the  development  of  information 
sufficient  to  make  a  reasoned  evaluation 
of  the  health  and  environmental  effects 
of  the  substance,  and  EPA  identified  the 
tests  considered  necessary  to  evaluate 
the  risks  of  the  substance.  The  basis  for 
such  findings  is  referenced  in  Unit  IV. 
of  this  preamble.  Based  on  these 
findings,  a  section  5(e)  consent  order 
was  negotiated  with  the  PMN  submitter 
and  a  SNUR  was  promulgated. 

In  light  of  data  received  for  the 
substance  and  data  received  for  an 
analogous  substance,  which  indicate 
that  a  90-day  study  with  functional 
observational  battery,  ojotor  activity, 
and  neuropathology  is  no  longer 
necessary,  the  submitter  petitioned,  and 
EPA  determined,  that  the  test  trigger 
requirement  and  use  restriction  was  no 
longer  appropriate  and  hence,  was 
unnecessary  to  protect  human  health. 
The  section  5(e)  order  modification 
eliminated  the  testing  requirement  and 
allowed  additional  uses.  The  propqped 
modification  of  SNUR  provisions  for 
this  substance  designated  herein  is 
consistent  with  the  modification  of  the 
section  5(e)  order. 
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in.  Comments  Containing  Confidential 
Business  Information 

Any  person  who  submits  comments 
claimed  as  confidential  business 
information  must  mark  the  comments  as 
"confidential."  "trade  secret."  or  other 
appropriate  designation.  Comments  not 
claimed  as  confidential  at  the  time  of 
submission  will  be  placed  in  the  public 
file.  Any  comments  marked  as 
confidential  will  be  treated  in 
'  accordance  with  the  procedures  in  40 
CFR  part  2.  Any  party  submitting 
comments  claimed  to  be  confidential 
must  prepare  and  submit  a 
nonconfidential  version  of  the 
comments  that  EPA  can  place  in  the 
public  file. 

rv.  Rulemaking  Record 

The  record  for  the  rule  which  EPA  is 
proposing  to  modify  was  established  at 
OPPTS-50591.  This  record  includes 
information  considered  by  the  Agency 
in  developing  the  rule  and  includes  the 
modification  to  the  consent  order  that 
forms  the  basis  for  this  proposal. 

V.  Regulatory  Assessment 
Requirements 

A.  Executive  Order  12291 

Under  Executive  Order  12291,  EPA 
must  judge  whether  a  rule  is  "major" 
and  therefore  requires  a  Regulatory 
Impact  Analysis.  EPA  has  determined 
that  this  proposed  rule  will  not  be  a 
"major"  rule  because  it  will  not  have  an 
effect  on  the  economy  of  $100  million 
or  more,  and  it  will  not  have  a 
significant  effect  on  competition,  costs, 
or  prices.  While  there  is  no  precise  way 
to  calculate  the  total  annual  cost  of 
compUance  with  the  rule,  EPA  estimates 
that  the  cost  for  submitting  a  significant 
new  use  notice  would  be  between 
$7,198  and  $8,170.  including  a  $2,500 
user  fee  payable  to  EPA  to  offset  EPA 
costs  in  processing  the  notice.  In 
addition,  EPA  estimates  that  the  cost  of 
recordkeeping  requirements  for  ongoing 
uses  is  $583  per  year.  EPA  believes  that, 
because  of  the  nature  of  the  rule  and  the 
substances  involved,  there  will  be  few 
SNUR  notices  submitted.  Furthermore, 
while  the  expense  of  a  notice  and  the 
uncertainty  of  possible  EPA  regulation 
may  discourage  certain  innovation,  that 
impact  will  be  limited  because  such 
factors  are  unlikely  to  discourage  an 
innovation  that  has  high  potential  value. 

This  regulation  was  submitted  to  the 
Office  of  Management  and  Budget 
(0MB)  for  review  as  required  by 
Executive  Order  12291. 

B.  Regulatory  Flexibility  Act 

Under  the  Regulatory  Flexibility  Act 
(5  U.S.C.  605(bn.  EPA  has  determined 


that  this  proposed  rule  would  not  have 
a  significant  impacj:  on  a  substantial 
number  of  small  biisinesses.  EPA  has 
not  determinad  whether  parties  affected 
by  the  rule  would  likely  be  small 
businesses.  Howevpr.  EPA  expects  to 
receive  few  SNUR  hotices  for  the 
substances.  Therefore.  EPA  l^lieves  that 
the  number  of  small  businesses  affected 
by  this  rule  will  not  be  substantial,  even 
if  all  of  the  SNUR  notice  submitters 
were  small  firms.   : 

C.  Paperwork  Reduction  Act 

The  information  [collection 
requirements  contaiined  in  this  proposed 
rule  have  been  app)iroved  by  0MB  under 
the  provisions  of  the  Paperwork 
Reduction  Act  (44  tJ.S.C.  3501  et  seq.], 
and  have  been  assigned  OMB  control 
number  2070-0013. 

Public  reporting  burden  for  this 
collection  of  information  is  estimated  to 
vary  from  30  to  170  hours  per  response, 
vv-ith  an  average  of  100  hours  per 
response,  including  time  for  reviewing 
instructions,  searching  existing  data 
sources,  gathering  and  maintaining  the 
data  needed,  and  completing  and 
reviewing  the  colleiction  of  information. 

Send  comments  regarding  the  burden 
estimate  or  any  other  aspect  of  this 
collection  of  information,  including 
suggestions  for  reducing  this  burden,  to 
Chief.  Information  PoUcy  Branch.  PM- 
223,  U.S.  Enviromnental  Protection 
Agency,  401  M  St.,  SW..  Washington, 
DC  20460;  and  to  Office  of  Management 
and  Budget,  Paperwork  Reduction 
Project  (2070-0014),  Washington.  DC 
20503.  \ 

List  of  Subjects  in  tO  CFR  Part  721 

Chemicals,  Environmental  protection. 
Hazardous  materialls.  Recordkeeping 
and  reporting  requirements,  Significant 
new  uses. 

Dated:  September  f  1993. 
Susan  H.  Waylland.  i 
Acting  Assistant  Adi^inistrator  for 
Prewntion,  Pesticide^  and  Toxic  Substances 

Therefore.  40  CFR  part  721  is 
amended  as  follows: 

PART  721— [AMEMdIo] 

1.  The  authority  citation  for  part  721 
will  continue  to  read  as  follows: 

Authority:  15  U.S.C.  2604.  2607,  and 
2635(c). 

2.  In  §  721.4820  by  revising  paragraph 
(a)(2)(i)  and  (a)(2)  (ii)  to  read  as  follows: 

f  721 .4820    Mettwne,  tKomod  fluoro-. 

(a)*     •     •         I 

T2)*    •    •         I 

(i)  Hazard  comoiunication  prog^m. 
Requirements  as  specified  in 


§  721.72(a).  (b),(c),(d),(e) 
(concentration  set  at  0.1  percent),  (f). 
(g)(l)(iv).  (g)(l)(v).  (g)(l)(vi),  (g)(l)(vii). 
(g)(l)(ix).  (g)(2)(ii).  (g)(2)(iii).  and  (g)(5). 
In  addition,  the  following  statements 
shall  appear  on  the  label  and  MSDS: 
This  substance  may  cause 
cardiotoxicity.  Evacuate  area  before  the 
concentration  of  this  substance  in  the 
area  reaches  1  percent.  Residential  use 
is  prohibited  due  to  cardiotoxic  dangers. 
General  consumer  use  is  prohibited, 
with  the  exception  of  outdoor 
automotive  use  and  outdoor  marine  use. 
Following  discharge  and  evacuation, 
use  protective  gear  (self-contained 
breathing  apparatus)  before  reentering 
an  area  in  which  the  airborne 
concentration  of  this  substance  exceeds 
1  percent. 

(ii)  Industrial,  commercial,  and 
consumer  activities.  Requirements  as 
specified  in  §  721.80(k)  (Use  in  portable 
fire  extingmshers  intended  for 
consumer  use  except  for  outdoor 
automotive  use  and  outdoor  marine  use; 
use  in  fire  extinguisher  units  with  an 
Underwriters  Laboratory  (UL)  rating  of 
less  than  SBC;  use  in  other  than 
rechargeable  fire  extingmsher  units;  use 
in  occupied  areas  from  which  personnel 
cannot  be  evacuated  before  the 
concentration  of  the  substance  exceeds 
1  percent  or  egress  cannot  occiir  within 
30  seconds;  or  use  without  protective 
gear  (self-contained  breathing 
apparatus)  being  made  available  in  the 
event  that,  following  discharge  of  the 
substance  and  evacuation  of  the  ajea. 
personnel  must  reenter  an  area  in  which 
the  airborne  concentration  of  the 
substance  exceeds  1  percent.) 
•     •     *     •     • 

[FR  Doc.  93-22567  Filed  9-14-93;  8:45  am] 
BIUJNG  CODE  I 


FEDERAL  COMMUNICATIONS 

COMMISSION 

47  CFR  Part  73 

[GC  Docket  No.  92-52;  DA  93-1064] 

Reexamination  of  the  Policy  Statement 
on  Comparative  Broadcaat  Hearings 

AGENCY:  Federal  Communications 

Commission. 

ACTION:  Proposed  rule;  extension  of 

comment  period. 

SUMMARY:  The  Commission  previously 
adopted  a  further  notice  of  proposed 
rulemaking  proposing  to  amend  its 
regulations  concerning  procedures  on 
transfer  and  assignment  apphcations  to  . 
require  that  successful  applicants  in 
comparative  broadcast  hearings  hold 
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their  stations  for  at  least  three  years, 

instead  of  the  current  one-year 

reqiiirement.  By  order  of  the  Acting 

General  Counsel  the  comment  and  reply 

dates  have  been  extended  one  month. 

The  intended  effect  of  this  action  is  to 

give  members  of  the  public  additional 

time  to  comment  on  the  Commission's 

proposals. 

DATES:  Comments  must  be  filed  on  or 

before  October  13, 1993;  reply 

comments  must  be  filed  on  or  before 

October  28. 1993. 

ADDRESSES:  Federal  Communications 

Commission.  1919  M  Street  NW.. 

Washington.  DC  20554. 

FOR  FURTHER  INFORMATION  CONTACT: 

David  S.  Senzel,  Office  of  General 

Counsel  (202)  632-7220. 

SUPPLEMENTARY  INFORMATION: 

Order 

RM-7739;  RM-7740;  RM-7741 
Adopted:  August  31, 1993 
Released:  September  1. 1993 

1.  Before  the  Commission  for 
consideration  is  a  Request  for  Extension 
of  Time,  filed  August  19, 1993,  by 
Media  Access  Project  (MAP). 

2.  On  August  12, 1993,  the 
Commission  issued  a  further  notice  of 
proposed  rulemaking  in  this  proceeding. 
Reexamination  of  the  Policy  Statement 
on  Comparative  Broadcast  Hearings,  58 
FR  44484  (Aug.  23, 1993).  The 
Commission  proposed  to  amend  47  CFR 
73.3597(a)(1)  to  require  that  successful 
applicants  in  comparative  proceedings 
operate  their  stations  for  three  years 
before  they  would  become  eligible  to 
transfer  them.  The  further  notice 
established  a  comment  date  of 
September  13. 1993.  and  a  reply  date  of 
September  28. 1993.  MAP  requests  that 
the  deadline  for  filing  comments  and 
reply  comments  in  this  proceeding  be 
extended  one  month. 

3.  MAP  asserts  that  the  brief  filing 
period  specified  in  this  proceeding 
coincides  with  strict  statutory  deadlines 
mandated  by  the  1992  Cable  Act  for 
other  rulemakings.  MAP  contends  that 
this  conflict  places  an  undue  burden  on 
interested  groups  such  as  MAP  at  a  time 
of  year  when  personnel  shortages  tend 
to  occur.  The  public  interest  would  be 
served  by  granting  the  requested 
extension. 

4.  Accordingly,  it  is  ordered,  Pursuant 
to  the  authority  delegated  under  47  CFR 
0.251(b),  that  good  caiise  having  been 
shown,  the  Request  for  Extension  on 
Time,  filed  August  19, 1993,  by  Media 
Access  Project  is  granted. 

4.  lit  is  further  ordered.  That  the 
Comment  Date  in  this  proceeding  is 
extended  to  October  13, 1093;  and  the 


Reply  Date  is  extended  to  October  28. 

1993. 

Federal  Communications  Commission. 

Renee  Licht. 

Acting  General  Counsel. 

[FR  Doc.  93-22469  Filed  9-14-93;  845  am) 

BttUNQ  COOC  Cri»-01-M 


DEPARTMENT  OF  TRANSPORTATION 

National  Highway  Traffic  Safety 
Administration 

49  CFR  Parts  571  and  572 
[Docket  No.  88-07;  Notice  6] 
RIN  2127-AD73 

Anthropomorphic  Test  Dummy;  Side 
Impact  Protection 

AGENCY:  National  Highway  Traffic 
Safety  Administration  (NHTSA).  DOT. 
ACTION:  Termination  of  rulemaking 
proceeding. 

SUMMARY:  This  notice  terminates 
rulemaking  regarding  the  possible 
specification  of  alternative  test  dummies 
in  Standard  No.  214.  Side  Impact 
Protection.  Information  available  to 
NHTSA  indicates  the  need  for  a 
substantially  broader  technical  base  to 
justify  further  rulemaking.  While 
NHTSA  is  continuing  its  biomechanical 
research,  this  rulemeddng  is  being 
terminated  because  it  does  not  appear 
that  sufficient  data  will  be  available  in 
the  near  future. 

FOR  FURTHER  INFORMATION  CONTACT: 
Mr.  Stan  Backaitis,  Office  of  Vehicle 
Safety  Standards,  National  Highway 
Traffic  Safety  Administration,  400 
Seventh  Street.  SW..  Washington.  DC 
20590.  Telephone:  (202)  366-4912. 
SUPPLEMENTARY  INFORMATION:  In  October 
1990.  NHTSA  amended  Standard  No. 
214  Side  Impact  Protection,  to  add 
performance  requirements  and 
procedures  for  dynamically  testing 
passenger  cars.  Under  the  new 
requirements  and  procedures,  the  ability 
of  a  passenger  car  to  provide  the  desired 
improved  protection  is  determined  by 
measuring  the  crash  forces  experienced 
by  the  thoradc  and  pelvic  regions  of  a 
specified  side  impact  dummy  (SID)  In  a 
full-scale  crash  test.  NHTSA  indicated 
at  the  time  of  the  October  1990  final  rule 
that  if  ongoing  studies  demonstrated 
that  two  alternative  dummies,  BioSID 
andVor  EuroSID,  compared  satisfactorily 
to  SID,  the  agency  would  consider 
proposing  those  dummies  as  alternative 
devices  in  the  future. 

On  December  27. 1991.  the  agency 
published  an  Advance  Notice  of 


Proposed  Rulemaking  (ANPRM)  to 
request  comments  on  the  desirability 
and  need  for  specifying  alternative 
dummies  in  Standard  No.  214.  and  to 
obtain  relevant  technical  data  which 
could  be  used  to  support  development 
of  a  possible  Notice  of  Proposed 
Rulemaking  (NPRM).  NHTSA  received 
14  comments  in  response  to  the 
ANPRM.  Comments  were  summarized 
by  the  agency  and  are  available  in 
Docket  No.  88-07.  Notice  4. 

Commenters  generally  agreed  that  an 
improved  dummy  other  than  the  SID  is 
needed  for  improved  side  impact 
protection  evaluation  and  certification. 
However,  there  was  a  great  divergence 
of  opinion  as  to  the  most  appropriate 
eventual  successor  dummy  to  the  SID. 
The  majority  of  U.S.  and  Japanese 
respondents  supported  the  development 
and  use  for  certification  of  a  single 
improved  side  impact  dummy,  but  not 
its  use  as  an  alternative  to  the  SID.  Most 
commenters  urged  the  consolidation  of 
existing  side  impact  dummies  and  the 
development  of  a  single  world-wide 
dimimy  most  representative  of  humans. 
Commenters  stated  that  such  a  dummy 
should  reflect  the  latest  biomechanical 
knowledge  and  promote  international 
harmonization  for  common  use  in  world 
markets.  Commenters  also  believed  that 
use  of  more  than  one  dummy  would 
permit  selective  manipulation  of  test 
results  and  would  not  be  in  the  interests 
of  occupant  safety. 

Most  European  respondents 
supported  the  use  of  alternative 
dummies,  favoring  the  use  of  the 
ExiroSID  over  the  BioSID,  with  which 
they  have  not  had  any  experience. 
According  to  Transport  and  Road 
Research  Laboratory,  the  EuroSID-l  will 
become  mandatory  in  the  European  side 
impact  regulation  as  of  October  1, 1995. 
Only  Volkswagen  advocated  the  use  of 
the  SID  and  EuroSID-1  as  reciprocal 
alternatives  being  equally  acceptable  for 
certification  in  Eiutipe  and  the  U.S. 

Commenters  also  raised  issues 
relating  to  equivalency  between  the 
dummies.  Commenters  generally  agreed 
that  equivalence  for  TTI(d)  might  be 
difficult  to  establish  between  various 
dummy  types.  Conunenters  also  stated 
that  the  dummies  have  different  impact 
sensitivities,  and  that  it  is  doubtful  the 
differences  can  be  successfully  resolved. 
Advocates  for  Auto  and  Highway  Safety 
stated  that  it  would  support 
approximate  equivalence,  as  long  as  an 
alternative  dununy  had  greater 
biofideUty  and  could  monitor  more 
injury  potentials  than  the  SID. 

There  was  general  agreement  among 
the  commenters  that  EuroSID-1  and  the 
BioSID  have  higher  levels  of  biofidelity 
than  the  SID.  However,  there  was  also 


concern  that  certain  other  limitations 
would  diminish  the  benefits  of  using  a 
dummy  with  a  higher  level  of 
biofidelity.  NHTSA  was  urged  to  define 
biofidelity  and  the  methods  to  evaluate 
it. 

All  respondents  agree  that  the 
capability  of  a  dummy  to  make 
measurements  that  would  permit  the 
detection  of  additional  potential  injuries 
was  desirable.  However,  there  was  no 
consensus,  beyond  the  measurement  of 
chest  compression,  on  which 
measurements  were  really  needed  and 
which  were  merely  desirable. 

In  limited  testing,  as  reported  by 
several  commenters,  the  repeatabiUty, 
reproducibility,  and  durabiUty  of  the 
two  alternative  dummies  appear  to  be 
adequate  under  the  test  conditions 
evaluated.  However,  commenters  stated 
that  further  testing  was  needed  to  assure 
that  comparable  repeatabiUty  is 
demonstrated  under  all  Impact 
conditions.  Most  respondents  urged 
NHTSA  to  initiate  an  extensive  test 
program  to  resolve  these  issues. 

The  need  for  harmonization  was 
supported  or  implied  by  most 
commenters.  However,  there  was  no 
agreement  on  how  harmonization 
should  be  accomplished.  A  single, 
internationally  developed  dummy 
appeared  to  be  the  preference  of  the 
majority. 

After  reviewing  these  comments, 
NHTSA  has  decided  to  terminate 
rulemaking  on  the  use  of  alternative 
dummies  in  side  impact  compliance 
testing.  The  comments  and  available 
evidence  indicate  that  available 
technical  data  are  not  sufficient  to 
resolve  the  many  outstanding  issues 
regarding  the  suitabihty  of  the  EuroSID 
or  BioSID  for  side  impact  certification. 
Further  research  is  needed  on 
equivalency,  biofideUty,  repeatabiUty. 
and  the  need  for  measurement  of 
additional  injury  criteria. 

In  addition,  the  comments  indicate 
support  for  abandoning  the  idea  of  using 
multiple  dummies  in  favor  of 
developing  a  single,  best  dummy 
selected  on  the  basis  of  well-defined 
biomechanical  response  and  acceptable 
performance  criteria.  When  EuroSID 
becomes  mandatory  in  Europe  on 
October  1, 1995,  the  desire  for 
harmonization  would  favor  a  decision  to 
adopt  the  EuroSID-1  either  as  a  sole 
dummy  or  as  an  alternative  to  the  SID, 
Therefore,  NHTSA  has  decided  that  a 
more  extensive  evaluation  of  the 
EuroSID-1  should  be  conducted  to 
evaluate  its  suitabiUty  as  an  advanced 
test  device,  and  its  limitations,  if  any.  If 
the  EuroSID-1  proves  suitable,  it  could 
become  a  viable  candidate  for 
harmonization.  If  re)ected,  the  research 


could  help  estabUsh  the  need  for  a 
single  new  dummy,  based  on  the  best 
features  of  the  EuroSID-1  and  the 
BioSID,  or  on  a  new  concept  developed 
from  the  biomechanical  research 
findings  and  matching  analytical  tools. 

NHTSA  notes  ttat  the  ANPRM  was 
considered  a  "significant'  rulemaking 
action  under  the  Department  of 
Transportation's  i»gulatory  poUcies  and 
procedures,  since  it  concerned  a  matter 
in  which  there  is  substantial  public 
interest.  However,  the  agency  does  not 
believe  that  there  Will  be  substantial 
public  interest  in  this  particular  notice. 
Based  upon  the  pt^bhc  comments, 
NHTSA  beheves  that  there  is 
widespread  agreement  that  further 
research  is  needed  before  issuing  any 
proposal  for  an  al^mative  side  impact 
dummy. 

While  NHTSA  ij!  terminating  this 
rulemaking,  it  emi)hasizes  that  it  is 
continuing  its  biomechanical  research. 
After  the  agency  completes  its 
evaluation  of  the  existing  dummies,  a 
decision  will  be  niade  as  to  whether  the 
advanced  dummy  should  be  an  entirely 
new  dummy  or  a  revision  of  one  of  the 
existing  dummies.  A  candidate 
prototype  dummy  could  then  be 
developed  and  evaluated. 

The  agency  encourages  the  industry 
and  other  interested  orgarizations  to 
participate  and  cofaduct  their  own 
evaluation  and  assessment  of  the 
available  side  impact  dimunies  to 
establish  their  suitability  for  side  impact 
assessment,  for  meeting  the  needs  of 
design  optimizatidn,  and  for  promoting 
international  hanqonization. 

Issued  on  September  9, 1993. 
Barry  Felrice,  I 

Associate  Administivtor  for  Rulemaking 
[FR  Doc.  93-22501  Riled  9-14-93;  8:45  am) 

BILLING  CODE  4»10-5Mk 


DEPARTMENT  OF  THE  INTERIOR 
Fish  and  Wildlife  Service 
50CFRPart17 

RIN  1018-AB91 

Endangered  and  Threate^d  Wildlife 
and  Plants;  Determining  Critical 
Habitat  for  the  Colorado  River 
Endangered  Hshea:  RazortMck 
Sucker,  Colorado  Squawflsh, 
HumptMck  Ctiub,  and  Bonytail  Chub; 
Document  Availability  and  Reopening 
of  Public  Comment  Period 

agency:  Fish  and  Wildlife  Serve, 
Interior. 


ACTION:  Notice  of  document  availabiUty 
and  reopening  of  pubUc  comment 
period. 

SUMMARY:  The  Fish  and  Wildhfe  Service 
(Service)  pubUshed  a  proposed  rule  on 
Friday,  January  29, 1993  (58  FR  6578), 
to  designate  critical  habitat  for  four 
species  of  endangered  fishes:  Razorback 
sucker  [Xyrauchen  texanus).  Colorado 
squawfish  [Ptychocheilus  lucius), 
humpback  chub  {Gila  cypha),  and 
bonytail  chub  [Gila  elegans).  In 
addition,  the  Service  recently  completed 
a  biological  analysis  of  this  proposed 
critical  habitat  desgination  and  prepared 
a  Biological  Support  Document.  The 
Service  wiU  provide  a  copy  of  this 
document  to  interested  parties  upon 
request.  The  pubhc  comment  period  has 
been  reopened  to  receive  comments  on 
the  Biological  Support  Document  and 
will  remain  open  until  further  notice. 
DATES:  The  original  comment  period 
extended  from  January  29  through  April 
15, 1993.  The  comment  period  is  now 
reopened  until  further  notice 
ADDRESSES:  Requests  for  copies  of  the 
Service's  Biological  Support  Document 
that  designates  critical  habitat  for  the 
four  species  of  fishes  and  comments 
concerning  the  content  of  the  dociunent 
should  be  sent  to  the  State  Supervisor. 
U.S.  Fish  and  Wildlife  Service,  2060 
Administration  Building,  1745  West 
1700  South.  Salt  Lake  City,  Utah  84104- 
5110.  Comments  and  material  received 
will  be  available  for  pubhc  inspection, 
by  appointment,  during  normal  business 
hours  at  the  above  address. 
FOR  FURTHER  INFORMATION  CONTACT: 
Robert  D.  WiUiams,  Utah  State 
Supervisor,  at  the  above  address, 
telephone  (801)  975-3630. 

SUPPLEMENTARY  INFORMATION: 

Background 

On  January  29, 1993,  the  Fish  and 
Wildlife  Service  (Ser\'ice)  published  a 
proposed  rule  (58  FR  6578)  to  designate 
critical  habitat  for  four  Colorado  River 
fishes  that  are  currently  listed  as 
endangered  species  under  the 
Endangered  Species  Act  (Act)  of  1973, 
as  amended  (16  U.S.C.  1531  et  seq.): 
Razorback  sucker  (Xyrauchen  texanus], 
Colorado  squawfish  [Ptychocheilus 
lucius),  humpback  chub  [Gila  cypha), 
and  bonytail  chub  [Gila  elegans).  The 
rule  proposed  amendment  of  50  CFR 
17.95,  the  section  of  the  regulations  that 
deUneates  critica> habitat,  and  included 
maps  and  descriptions  of  the  areas 
proposed  as  critical  habitat  for  each  of 
the  four  species.  As  part  of  the  critical 
habitat  designation  process,  the  Service 
has  held  pubUc  hearings,  received 
writtm  oral  comments  on  the  proposed 
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designation,  and  now  has  {uspared  a 
Biological  Support  Document  that 
details  the  biological  analysis  that  the 
Service  used  in  its  proposal  to 
detemiine  critical  habitat.  The  Service 
announces  the  availability  of  the 
Biological  Support  Document,  notifying 
the  public  that  it  will  furnish  a  copy  of 
the  document  to  all  persons  upon 
request. 

The  Service  hereby  reopens  the  public 
comment  period  on  the  critical  habitat 
designation  in  order  to  receive 
comments  pertaining  to  the  Biological 
Support  Document.  Comments  and 
other  materials,  as  appropriate,  may  be 
sent  to  the  above  address. 

The  Service  also  is  conducting  an 
economic  analysis  of  the  critical  habitat 
designation  and  will  prepare  an 
economic  report.  The  biological  and 
economic  analyses  will  be  summarized 
and  the  findings  discussed  in  an 
overview  document  that  also  is  in 


preparation.  The  economic  report  and 
overview  document  will  be  available  to 
interested  parties  in  about  60  days  from 
the  present. 

After  the  economic  analysis  and 
overview  document  is  completed,  the 
Service  will  schedule  eight  public 
hearings.  At  least  one  of  these  hearings 
will  be  held  in  the  States  of  Arizona, 
California,  Colorado,  Nevada.  New 
Mexico,  Utah,  and  Wyoming  to  receive 
comments  on  biological  and  economic 
analyses.  An  additional  notice  will  be 
published  in  the  Federal  Register  in 
about  60  days  announcing  the  dates  and 
locations  of  the  public  hearings  and  the 
availability  of  the  economic  and 
overview  documents.  At  that  time,  the 
Service  also  will  announce  that  the 
public  comment  period  will  remain 
open  an  additional  60  days  after  the 
notice  is  published  in  the  Federal 
Register  to  receive  comments  on  the 
economic  and  overview  documents. 


Author 

The  author  of  this  notice  is  Harold  M. 
Tyus,  U.S.  Fish  and  Wildlife  Service, 
Denver  Regional  Office.  P.O.  Box  25486. 
Denver  Federal  Center,  Denver, 
Colorado  80225,  telephone  (303)  236- 
7398. 

Authority 

Authority  for  this  action  is  the 
Endangered  Spedes  Act  of  1973  (16 
U.S.C.  1531  et  seq.]. 

List  of  Sai^ects  in  50  CFR  Part  17 

Endangered  and  threatened  species, 
Exports.  Imports,  Reporting  and 
recordkeeping  requirements. 
Transportation. 

Dated:  September  9. 1993. 
Ralph  O.  Morgenweck. 

Regional  Director. 

[FR  Doc.  93-22511  Filed  »-14-93;  8:45  ami 
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DEPARTMENT  OF  AGRICULTURE 

Forms  Under  Review  by  Office  of 
Management  and  Budget 

September  10. 1993. 

The  Department  of  Agriculture  has 
submitted  to  OMB  for  review  the 
following  proposal  for  the  collection  of 
information  under  the  provisions  of  the 
Paperwork  Reduction  Act  (44  US.C. 
chapter  35)  since  the  last  list  was 
published.  This  list  is  grouped  into  new 
proposals,  revisions,  extension,  or 
reinstatements.  Each  entry  contains  the 
following  information: 

(1)  Agency  proposing  the  information 
collection:  (2)  Title  of  the  information 
collection;  (3)  Form  numbers),  if 
applicable;  (4)  How  often  the 
information  is  requested;  (5)  Who  will 
be  required  or  asked  to  report;  (6)  An 
estimate  of  the  number  of  responses;  (7) 
An  estimate  of  the  total  number  of  hours 
needed  to  provide  the  information;  (8) 
Name  and  telephone  number  of  the 
agency  contact  person. 

Questions  about  the  items  in  the 
listing  should  be  directed  to  the  agency 
person  named  at  the  end  of  each  entry. 
Copies  of  the  proposed  forms  and 
supporting  documents  may  be  obtained 
from:  Department  Clearance  Officer, 
USDA.  OmM.  room  404-W  Admin. 
Bldg..  Washington,  DC  20250,  (202) 
690-2118. 

Revision 

National  Agricultural  Statistics  Service 

Floriculture  Survey 

Annually 

Farms;  Businesses  or  other  for-profit; 
17,250  responses;  9,625  hours 

Larry  Gambrell  (202)  720-5778 
Larry  K.  Roberson^ 

Deputy  Department  Clearance  Officer. 
IFR  Doc  93-22493  Filed  9-14-93;  8:45  am] 
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Special  Provisipns  for  Fresh  Fruit  and 
Vegetable  imports  Under  the  U.S.- 
Canada Free-Trade  Agreement 

agency:  Office  of  the  Secretary,  USDA. 
ACTION:  Notice  of  determination  of 
existence  of  conditions  necessary  for 
imposition  of  tefiiporary  duty  on 
cauliflower  from  Canada. 

SUMMARY:  As  required  by  section  301(a) 
of  the  United  St$tes-Canada  Free-Trade 
Agreement  Implementation  Act  of  1988 
("FTA  Implementation  Act"),  this  is  a 
notification  that  the  necessary 
conditions  exist  with  respect  to  United 
States  acreage  aral  import  price  criteria 
for  cauliflower  classifiable  to  heading 
0704.10  of  the  Harmonized  Tariff 
Schedule  of  the  United  States  (HTS) 
imported  from  C^ada  to  permit  the 
Secretary  of  Apiculture  to  consider 
recommending  to  the  President  the 
imposition  of  a  temporary  duty 
("snapback  duty'")  by  the  United  States 
pursuant  to  section  301(a)  of  the  FTA 
Implementation  Act,  implementing 
Article  702  of  theUnited  States-Canada 
Free-Trade  Agreement  (FTA),  Special 
Provisions  for  Fresh  Fruits  and 
Vegetables.  |    j. 

FOR  FURTHER  INFO^MJtTION  CONTACT: 
Howard  Wetzel,  Horticultural  & 
Tropical  Products  Division,  Foreign 
Agricultural  Service,  U.S.  Department  of 
Agriculture,  Washington,  DC  20250- 
1000  or  telephone  at  (202)  720-3423. 
SUPPLEMENTARY  INFORMATION:  The  FTA 
Implementation  Alct,  in  accordance  with 
the  FTA,  authorizes  the  imposition  of  a 
temporary  duty  ("$napback  duty")  for  a 
limited  group  of  fr^sh  fruits  and 
vegetables  when  certain  conditions 
exist.  Cauliflower,!classified  under 
heading  0704.10  of  tlie  HTS  is  a  good 
subject  to  the  snapjiack  duty  provision. 

Under  section  391(a)  of  the  FTA 
Implementation  A^t,  two  conditions 
must  exist  before  ijnposilion  by  the 
United  States  of  a  snapback  duty  can  be 
considered.  First,  the  import  price  of  a 
covered  Canadian  fresh  fruit  or 
vegetable,  for  each  of  five  consecutive 
working  days,  mus«  be  less  than  ninety 
percent  of  the  corresponding  five-year 
average  monthly  irnport  price.  This 
price  for  a  particular  day  is  the  average 
import  price  of  a  Canadian  fresh  fiiiit  or 
vegetable  imported  into  the  United 
States  from  Canada,  for  the  calendar 
month  in  which  that  day  occurs,  in  each 
of  the  5  preceding  years,  excluding  the 


years  with  the  highest  and  lowest 
monthly  averages. 

Second,  the  planted  acreage  in  the 
United  States  for  the  fresh  fruit  or 
vegetable  must  be  no  higher  than  the 
average  planted  acreage  over  the 
preceding  five  years,  excluding  the 
years  with  the  highest  and  lowest 
acreage. 

From  July  16,  to  July  22,  1993.  the 
price  conditions  with  respect  to 
cauliflower  were  met. 

The  most  recent  revision  of  planted 
acreage  for  cauliflower  shows  that  this 
year's  planted  acreage  is  below  the 
planted  acreage  over  the  preceding  five 
years,  excluding  the  years  with  the 
highest  and  lowest  planted  acreages. 

Issued  at  Washington.  DC.  the  8th  day 
September,  1993. 
Philip  Madde, 

Acting  Under  Secretary,  International  Affairs 
and  Commodity  Programs. 
[PR  Doc.  93-22545  Filed  9-14-93;  8:45  am] 
BILUNG  COOE  M10-10-M 


Commodity  Credit  Corporation 

Upland  Cotton  User  Marketing 
Certificate  Program 

AGENCY:  Commodity  Credit  Corporation, 
USDA. 

ACTION:  Notice  requesting  comments; 
extension  of  comment  period. 

SUMMARY:  This  document  announces  a 
10-day  extension  of  the  public  comment 
period  for  the  notice  requesting 
comments  published  in  the  Federal 
Register  on  August  20, 1993  (58  FR 
44320)  regarding  the  upland  cotton  user 
marketing  certificate  program. 

DATES:  Comments  on  the  notice 
requesting  comments  must  be  received 
on  or  before  September  30,  1993,  in 
order  to  be  assured  of  consideration. 

ADDRESSES:  Submit  comments  to: 
Director,  Fibers  and  Rice  Analysis 
Division  (FRAD),  Agricultural 
Stabilization  and  Conservation  Service 
(ASCS),  United  States  Department  of 
Agriculture  (USDA),  room  3754-S,  PO 
Box  2415,  Washington,  DC  20013-2415. 

FOR  FURTHER  INFORMATION  CONTACT: 
WajTie  Bjorlie,  FRAD.  ASCS,  USDA, 
room  3754-S,  PO  Box  2415, 
Washington,  DC  20013-2415  or  call 
202-720-7954. 
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SUPPLEMENTARY  INFORMATION: 

Background 

On  August  20.  1993.  a  notice 
requesting  comments  on  the  upland 
cotton  user  marketing  certificate 
program  was  published  in  the  Federal 
Register.  The  notice  specified  that 
comments  had  to  be  received  by 
September  20,  1993,  in  order  to  be 
assured  of  consideration.  An  interested 
party  has  submitted  a  request  for  an 
extension  of  the  comment  period.  Based 
upon  a  review  of  that  request,  it  has 
been  determined  that  an  additional  10 
days  will  be  allowed  for  comment. 

Notice 

Notice  is  hereby  given  that  the  pubhc 
comment  period  on  the  notice 
requesting  comments  published  on 
August  20.  1993  (58  FR  44320),  is 
extended  to  September  30, 1993. 

Signed  at  Washington,  DC.  on  S«pt«mber  7, 
1993. 

Bruce  R.  Wtbar. 

Acting  Executive  Vice  President.  Commodity 
Credit  Corporation. 
[FR  Doc.  93-22546  Filed  9-14-93;  8;45  am] 

BtliJNG  COOC  S410-0S-P 


DEPARTMENT  OF  COMMERCE 

National  Oceanic  and  Abnospheric 
Administration 

Endangered  Species;  Paimlta 

AGENCY:  National  Marine  Fisheries 
Service  (NMFS).  NOAA,  Commerce. 
ACTION:  Notice  of  receipt  of  an 
application  for  a  second  modification  to 
scientific  research  permit  No.  825 
(P513). 

Notice  is  hereby  given  that  the 
Columbia  River  intertribal  Fish 
Commission  (CRTTFC)  has  applied  in 
due  form  for  a  second  modification  to 
Scientific  Research  Permit  No.  825  to 
take  listed  speaes  as  authorized  by  the 
Endangered  Species  Act  of  1973  (ESA) 
(15  U.S.C  1531-1543)  and  the  NMFS 
regulations  governing  listed  fish  and 
wildlife  permits  (50  CFR  parts  217-222). 

Permit  No.  825  was  issued  on  March 
23. 1993  (58  FR  16524).  amended  on 
June  9,  1993  (58  FR  33434).  and 
modified  on  August  3, 1993  as 
authorized  by  the  ESA.  The  permit 
authorizes  CRTTFC  to  take  listed  adult 
and  juvenile  Snake  River  spring/ 
summer  chinook  salmon  {Oncorhynchus 
tshawytscha]  for  scientific  research 
through  December  31, 1997. 

CRITFC  is  requesting  authorization  to 
tag,  with  Passive  Integrated 
Transponder  (PTT)  tags.  3,000  listed 


juvenile  Snake  River  spring/summer 
chinook  salmon  which  were  previously 
authorized  to  be  captured  and  handled. 
This  take  could  result  in  the  indirect 
mortality  of  30  additional  fish.  CRTTFC 
requests  half  of  this  take  for  fall  of  1993. 
and  the  entire  take  annually  for  the 
duration  of  the  permit,  through 
December  31. 1997. 

CRTTFC  is  also  requesting 
authorization  to  capture  and  handle  an 
additional  20  listed  adult  Snake  River 
spring/summer  chinook  salmon  for 
cryopreservation  of  male  gametes, 
which  could  result  in  the  indirect 
mortality  of  four  of  these  fish.  Sampling 
methods  and  times  remain  the  same  as 
currently  authorized.  CRTTFC  requests 
this  take  beginning  1994,  and  annually 
for  the  duration  of  the  permit,  through 
December  31, 1997. 

Written  data  or  views,  or  requests  for 
a  public  hearing  on  this  modification 
application  should  be  submitted  to  the 
Director.  Office  of  Protected  Resources, 
NMFS.  1335  East-West  Highway,  room 
8268,  Silver  Spring.  MD  20910,  within 
30  days  of  the  publication  of  this  notice. 
Those  individuals  requesting  a  hearing 
should  set  forth  the  specific  reasons 
why  8  hearing  on  this  particular 
modification  application  would  be 
appropriate.  The  holding  of  such  a 
hearing  is  at  the  discretion  of  the 
Assistant  Administrator  for  Fisheries. 
All  statements  and  opmions  contained 
in  this  modification  application 
summary  are  those  of  the  applicant  and 
do  not  necessarily  reflect  the  views  of 
NMFS. 

Documents  submitted  in  connection 
with  the  above  modification  application 
are  available  for  review  by  interested 
persons  in  the  following  offices: 

Office  of  Protected  Resources.  NOAA,  NMFS, 
133S  East-West  Highway,  room  8268, 
Silver  Spring.  MD  20910  (301/713-2289); 
and 

Environmental  and  Technical  Services 
Division,  NMFS,  911  North  East  llfh  Ave., 
room  620,  Portland,  OR  97232  (503/230- 
5400). 
Dated.  September  8, 1993. 

WUliam  W.  Fox,  Jr., 

Director,  Office  of  Protected  Besovrccs. 

(FR  Doc.  93-22509  Filed  9-14-93;  8;45  am) 
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DEPARTMENT  OF  DEFENSE 

Office  of  the  Secretary 

Availability  of  Change  2  to  DcD 
5025.1-1,  "DoO  Directives  System 
Annual  Index" 

AGENCY:  Office  of  the  Secretary.  DoD. 
ACTION:  Notice. 


SUMMARY:  This  document  is  to  inform 
the  public  and  Government  Agencies  of 
the  availability  of  Change  2  to  DoD 
5025.1-1.  "DoD  Directives  System 
Annual  Index."  dated  January  1993.  It  is 
available,  at  cost,  from  the  National 
Technical  Information  Service  (NTIS), 
5285  Port  Royal  Road.  Springfield.  VA 
22161.  telephone  (703)  487-4650.  The   . 
NTIS  accession  number  for  Change  2  to 
the  Index  is  PB93-959540 
FOR  FURTHER  INFORMATION  CONTACT:  Ms. 
P.  Toppings.  Directives  Division. 
Correspondence  and  Directives 
Directorate,  Washington  Headquarters 
Services,  Washington.  DC  20301-1155. 
telephone  (703)  697-4111 

Dated:  September  10.  1993 
Patricia  L.  Toppings, 
Alternate  OSD  Federal  Register  Liatson 
Officer.  Department  of  Defense 
|FR  Doc  93-22524  Filed  9-14-93;  8  45  am) 
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Department  of  the  Air  Force 

USAF  Scientific  Advisory  Board 
Meeting 

The  USAF  Scientific  Advisory  Board 
(SAB)  Fall  General  Board  Meeting  meet 
from  8  a.m.  to  5  p.m.  on  19-21  October 
1993  at  Fort  Lesley  J  McNair. 
Washington,  DC. 

The  purpose  of  this  meeting  is  lo 

Erovide  attendees  the  opportunity  to 
ear  results  of  imporiant  SAB  studies 
and  enable  members  and  senior  Air 
Force  leaders  to  become  better 
acquainted.  Additionally,  the  attendees 
will  begin  planning  for  future  studies. 
The  meeting  wilt  be  closed  to  the  [xiblic 
in  accordance  with  section  552b(c)  of 
Title  5,  United  States  Code,  specifically 
subparagraphs  (1)  and  (4). 

For  further  information,  contact  the 
SAB  Secretariat  at  (703)  697-8404. 
Patsy ).  Conner, 

Air  Force  Federal  Register  Liaison  Officer. 
IFR  DOC  93-22579  Filed  9-14-93;  8:45  am) 
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USAF  Scientific  Advisory  Board 
Meeting 

The  USAF  Scientific  Advisory  Board 
(SAB)  Ad  Hoc  Committee  on 
Technology  Strategy  will  meet  from  8 
a.m.  to  5  p.m.  on  24-25  September  1993 
at  the  National  Academy  of  Sciences 
Woods  Hole  Center,  Woods  Hole,  MA. 

The  purpose  of  this  meeting  is  to 
discuss  and  formulate  a  plan  for  the  TSP 
to  make  it  an  effective  and  useful  forum 
for  cross-flow  of  information  to  senior 
Air  Force  leaders.  The  meeting  will  be 
closed  to  the  public  in  accordance  with 
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sectiMi  552b(c)  of  Title  5.  United  States 
Code,  specifically  subparagraphs  (1)  and 
(4). 

For  further  information,  contact  the 
SAB  Secretariat  at  (703)  697-8404. 
Patsy  J.  Connar, 

Air  Force  Federal  Regfster  Liaison  Officer. 
[FR  Doc.  93-32581  Filed  9-14-93:  8:45  am) 
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USAF  Sci«ntif)c  Advisory  Board 
Meetir>g 

The  USAF  Scientific  Advisory  Board 
(SAB)  Ad  Hoc  Committee  on  Science 
and  Technology  will  meet  from  8  a.m. 
to  5  p.m.  on  23-24  September  1993  at 
Rome  Laboratory,  Griffiss  Air  Force 
Base,  New  York. 

The  purpose  of  this  meeting  is  to 
review  and  evaluate  the  Rome 
Laboratory  C3I  program(s).  The  meeting 
will  be  closed  to  the  public  in 
accordance  with  section  552b(c)  of  Title 
5,  United  States  Code,  specifically 
subparagraphs  (1)  and  (4). 

For  further  information,  contact  the 
SAB  Secretariat  at  (703)  697-8404. 
Patsy  J.  Conner. 

Air  Force  Federal  Register  Liaison  Officer. 
[FR  Doc.  93-22583  Filed  9^14-93;  8:45  am) 
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USAF  Scientific  Advisory  Board 
Meeting 

The  USAF  Scientific  Advisory  Board 
(SAB)  Ad  Hoc  Committee  on  Science 
and  Technology  will  meet  from  8  a.m. 
to  5  p.m.  on  6-7  October  1993  at 
Wright-Patterson  Air  Force  Base,  Ohio. 

The  purpose  of  this  meeting  is  to 
review  and  evaluate  the  Avionics 
Directorate  programs.  The  meeting  will 
be  closed  to  the  public  in  accordance 
with  section  552b(c)  of  Title  5,  United 
States  Code,  specifically  subparagraphs 
(1)  and  (4). 

For  further  information,  contact  the 
SAB  Secretariat  at  (703)  697-8404. 
Patsy  |.  Couier, 

Air  Forte  Federal  Register  Liaisort  Officer. 
IFR  Doc.  93-22578  Filed  9-14-93;  8:45  amj 

BtLLMG  COOC  SSIO-OI-W 


USAF  Scientific  Advisory  Board 
Meeting 

The  USAF  Scientific  Advisory  Board 
(SAB)  Ad  Hoc  Committee  on  Science 
and  Technology  will  meet  from  8  ajn. 
to  5  p.m.  on  21-22  September  1993  at 
Wright-Patterson  Air  Force  Base.  Ohio. 

The  purpose  of  this  meeting  is  to 
review  and  evaluate  the  Materials 
Laboratory  progranu.  The  meeting  will 


be  closed  to  the  pubHc  in  accordance 
with  section  552b(ci  of  Title  5,  United 
States  Code,  specifically  subparagraphs 
(l)and(4). 

For  further  information,  contact  the 
SAB  Secretariat  at  (703)  697-8404. 
Patsy ).  CoaiMr, 

Air  Force  Federal  Register  Liaison  Officer. 
[FR  Doc.  93-22582  Filed  9-14-93;  8:45  am) 
BOXMQ  COOe  M10-01-W 


USAF  Scientific  Advisory  Board 
Meetlr>g 

The  USAF  Scientific  Advisory  Board 
(SAB)  Ad  Hoc  Comrnttee  on  Science 
and  Technology  will  meet  from  8  a.m. 
to  5  p.m.  on  27-28  October  1993  at 
Wright-Patterson  Air  Force  Base,  Ohio. 

The  purpose  of  this  meeting  is  to 
review  and  evaluate  the  Manufacturing 
Technology  programs.  The  meeting  will 
be  closed  to  the  public  in  accordance 
with  section  552b{c)  of  Title  5,  United 
States  Code,  specifically  subparagraphs 
(1)  and  (4). 

For  further  information,  contact  the 
SAB  Secretariat  at  (703)  697-8404. 
Patsy  ).  Conner, 

Air  Force  Federal  Register  Liaison  Officer. 
[FR  Doc.  93-22580  Filed  9-14-93;  8:45  am) 

BILUNG  COOE  W10-0V-W 


Department  of  the  Navy 

CNO  Executive  Panel;  Ciosad  Meeting 

Pursuant  to  the  pnivisions  of  the 
Federal  Advisory  Co-nmittee  Act  (5 
U.S.C.  App.  2),  notice  is  hereby  given 
that  the  Chief  of  Nav^l  Operations 
(CNO)  Executive  Panel  will  meet 
September  22-23, 1983,  from  8  a.m.  to 
5  p.m.,  at  4401  Ford  Avenue, 
Alexandria,  Virginia.  This  session  will 
be  closed  to  the  public. 

The  purpose  of  this  meeting  is  to 
review  maritime  issues  as  they  impact 
national  security  policy  and 
requirements.  The  entire  agenda  of  the 
meeting  will  consist  of  discussions  of 
Icey  issues  regarding  task  fwce 
deliberations,  intelligence,  imphcations 
of  national  security  affairs  for  naval 
force  plaiming,  and  considerations  for 
innovation  in  technology  and 
surveillance.  These  natters  constitute 
classified  information  that  is 
specifically  authoriznd  by  Executive 
order  to  be  kept  secntt  in  the  interest  of 
national  defense  and  are,  in  fact, 
properly  classified  pursuant  to  such 
Executive  ordw.  AccDrdingly,  the       ' 
Secretary  of  the  Nav}*  has  detennined^ 
writing  that  the  publ  c  interest  requires 
that  all  sessions  of  tha  meeting  be  closed 
to  the  pubhc  because  they  wilt  be 


concerned  with  matters  listed  in  section 
552b(c)(l)  of  Title  5,  United  States  Code. 

For  further  information  concerning 
this  meeting,  contact:  J.  Kevin  Mattonen, 
Executive  Secretary  Panel;  4401  Ford 
Avenue,  suite  601.  Alexandria,  VA 
22302-0268.  Telephone  (703)  756-1205. 

Dated:  September  8, 1993. 

Michael  P.  Rimuiel, 

LCX)R.  JAGC.  USN.  Federal  Register  Liaism 
Officer. 

[FR  Doc.  93-22059  Filed  9-14-93;  8:45  am) 

BILLMO  coot  SttO-AC-P 


CNO  Executiva  Panel;  Closed  Meeting 

Pursuant  to  the  provisions  of  the 
Federal  Advisory  Committee  Act  (5 
U.S.C.  App.  2),  notice  is  hereby  given 
that  the  Chief  of  Naval  Operations 
(CNO)  Executive  Panel  National 
Security  Task  Force  will  meet 
September  20. 1993.  from  11  a.m.  to 
12:30  p.m.,  at  the  Pentagon,  room 
4E630.  This  session  virill  be  closed  to  the 
public. 

-  The  piupose  of  this  meeting  is 
evaluate  U.S.  Navy  requirements  for 
National  Security.  The  entire  agenda  for 
the  meeting  will  consist  of  discussions 
of  key  issues  related  to  global  trends, 
future  security  environment,  national 
objectives,  possible  contin^ncies  and 
naval  policies  to  support  U.S.  national 
interests.  These  matters  constitute 
classified  information  that  is 
specifically  authorized  by  Executive 
order  to  be  k^ept  secret  in  the  interest  of 
national  defense  and,  are  in  fact. 
properly  classified  pursuant  to  such 
Executive  order.  Accordingly,  the 
Secretary  of  the  Navy  has  determined  in 
writing  that  the  public  interest  requires 
that  all  sessions  of  the  meeting  be  closed 
to  the  public  because  they  will  be 
concerned  with  matters  listed  in  section 
552b(c)(l)  of  Ttle  5,  United  States  Code. 

For  further  information  concerning 
this  meeting,  contact:  J.  Kevin  Mattonen, 
Executive  Secretary  to  the  Executive 
Panel,  4401  Ford  Avenue,  Suite  601, 
Alexandria,  Virginia  22302-0268.  Phone 
(703)  756-1205. 

Dated:  S^temfaCT  8, 1993. 
Michael  P.  Rimmiel. 

LCDR,  JAGC.  USN,  Federal  Register  Liaison 

Officer. 

[FR  Doc.  93-22058  Filed  9-14-«3:  8:45  »n) 
BtLUNC  COOE  3aiO-AE-P 


CNO  Executive  Panel;  Meeting 

Pursuant  to  the  provisions  of  the 
Federal  AdNisory  Committee  Act  (5 
U.S.C.  App.  2),  notice  is  hereby  given 
that  the  Chief  of  Naval  Operations 
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(OMO)  Executive  Panel  Domestic  Issues 
Task  Force  Outbrief  will  meet 
September  27, 1993,  from  11  a.m.  to  12 
p.m.  at  the  Pentagon. 

The  purpose  of  this  meeting  is  to  do 
the  final  outbrief  for  the  Task  Force  on 
Domestic  Issues.  Matters  to  be 
considered  will  consist  of  forecasting 
emerging  demographic  and  sociological 
trends  and  their  effect  on  the  Navy  of 
the  future. 

For  further  information  concerning 
this  meeting,  contact:  J.  Kevin  Mattonen, 
Executive  Secretary  to  the  CNO 
Executive  Panel,  4401  Ford  Avenue, 
room  601,  Alexandria.  Virginia  22302- 
0268,  Phone  (703) 756-1205. 

Dated:  September  7, 1993. 
Michael  P.  Rimunel. 

Lieutenant  Commander,  JAGC.  USN,  Federal 
Register  Liaison  Officer. 
[FR  Doc.  93-22539  Filed  9-14-93;  8:45  am] 
BlUMa  COM  M10-AE-M 


Board  of  Visitors  to  the  United  States 
Naval  Academy;  Meeting 

Pursuant  to  the  provisions  of  the 
Federal  Advisory  Committee  Act  (5 
U.S.C.  App.  2),  notice  is  hereby  given 
that  the  Board  of  Visitors  to  the  United 
States  Naval  Academy  will  meet  27 
September  1993.  at  the  U.S.  Naval 
Academy,  Annapolis,  Maryland.  The 
session,  which  is  open  to  the  public, 
will  commence  at  8:30  a.m.  and  end  at 
3  p.m.,  27  September  1993,  in  the  Bo 
Coppedge  Dining  Room  of  Alumni  Hall. 

The  purpose  of  the  meeting  is  to  make 
such  inquiry  as  the  Board  shall  deem 
necessary  into  the  state  of  morale  and 
discipline,  the  curriculum,  instruction, 
physical  equipment,  fiscal  affairs,  and 
academic  methods  of  the  Naval 
Academy. 

For  further  information  concerning 
this  meeting  contact:  Commander  Craig 
M.  Diffie,  U.S.  Navy,  Secretary  to  the 
Board  of  Visitors,  Office  of  the 
Superintendent,  United  States  Naval 
Academy,  Annapolis,  MD  21402-5000, 
(410) 267-2402. 

Dated:  September  7, 1993. 
Nifiduel  P.  Ruminel, 

LCDR,  JAGC,  USN,  Federal  Register  Liaison 
Officer. 

IFR  Doc.  93-22540  Filed  9-14-93;  8:45  am] 

BIUMO  COOe  M10-AE-M 


DELAWARE  RIVER  BASIN 
COMMISSION 

Commission  Meeting  and  Public 
Hearing 

Notice  is  hereby  given  that  the 
Delaware  River  Basin  Commission  will 


hold  a  public  hearing  on  Wednesday, 
September  22, 1993.  The  hearing  will  be 
part  of  the  Commission's  business 
meeting  which  is  open  to  the  public  and 
scheduled  to  begin  at  1  p.m.  in  the 
Ballroom  of  the  University  of  Delaware's 
Goodstay  Center.  2700  Pennsylvania 
Avenue,  Wilmington,  Delaware. 

An  informal  conference  among  the 
Commissioners  and  staff  will  be  open 
for  public  observation  at  10:30  a.m.  at 
the  same  location  and  will  include 
discussions  of  Basinwide  hydrologic 
conditions;  Roamingwood  Sewer  and 
Water  Association  docket  water 
conservation  condition  and  a  status 
report  on  the  Upper  Delaware  ice  jam 
project. 

'The  subjects  of  the  hearing  will  be  as 
follows: 

A  Proposal  To  Adopt  the  1993  Water 
Resources  Program 

A  proposal  that  the  1993  Water 
Resources  Program  and  the  activities, 
programs,  initiatives,  concerns, 
projections  and  proposals  identified  and 
set  forth  therein  be  accepted  and 
adopted,  in  accordance  with  the 
requirements  of  Section  13.2  of  the 
Delaware  River  Basin  Compact. 

Applications  for  Approval  of  the 
Following  Projects  Pursuant  to  Article 
10.3,  Article  11  and/or  Section  3.8  of 
the  Compact 

1 .  Holdover  Project:  New  Jersey- 
American  Water  Company  D-92-77  CP 

A  proposed  new  surface  water  intake 
to  withdraw  40  million  gallons  per  day 
(mgd)  (based  on  design  year  2020 
projected  average  annual  demand)  from 
the  Delaware  River.  The  water  will  be 
treated  at  a  proposed  water  filtration 
plant  to  be  located  just  off  Taylor  Lane 
in  Delran,  Burlington  County,  New 
Jersey.  Finished  water  will  be  conveyed 
via  new  water  main  construction  and 
interconnections  to  other  purveyors, 
townships,  boroughs  and  cities  located 
in  the  regional  tri-county  area  of 
Burlington,  Camden  and  Gloucester 
Counties,  New  Jersey.  The  proposed  raw 
water  intake  will  be  located  in 
Cinnaminson  Township,  Burlington 
County,  approximately  4000  feet 
downstream  of  the  Rancocas  Creek 
confluence  with  the  Delaware  River  and 
almost  directly  across  the  river  from  the 
City  of  Philadelphia's  intake  for  the 
Baxter  Water  Treatment  Plant  at 
Torresdale.  The  intake  will  consist  of  a 
series  of  six  wedge- wire  type  screens 
and  two  54-inch  diameter  pipelines 
located  approximately  850  feet  offshore 
and  300  feet  outside  of  the  river's  deep 
navigation  chaimel.  This  hearing 
continues  that  of  August  4, 1993. 


2.  U.S.  Department  of  Justice  D-83-7  CP 
I\ENEWAl^2 

An  application  for  the  renewal  of  a 
ground  water  withdrawal  project  to 
supply  up  to  9.3  million  gallons  (mg)/ 
30  days  of  water  to  the  applicant's 
Otisville  Federal  Correctional 
Institution  from  Well  Nos.  PW-1,  PW- 
2  and  ES-1.  Commission  approval  on 
March  23,  1988  was  limited  to  five 
years.  The  applicant  reouests  that  the 
total  withdrawal  from  all  wells  remain 
limited  to  9.3  mg/30  days.  The  project 
is  located  in  the  Town  of  Deerpark, 
Orange  County,  New  York. 

3.  Borough  of  Pennington  I>-84-33  CP 
RENEWAL 

An  application  for  the  renewal  of  a 
ground  water  withdrawal  project  to 
supply  up  to  6.48  mg/30  days  of  water 
to  the  appUcant's  distribution  system 
from  Well  No.  7.  Commission  approval 
on  August  3, 1988  was  limited  to  five 
years.  The  applicant  reouests  that  the 
total  withdrawal  from  all  wells  located 
within  the  Delaware  River  Basin  remain 
limited  to  6.48  mg/30  days.  The  project 
is  located  in  Pennington  Borough, 
Mercer  County.  New  Jersey. 

4.  Sun  Company.  Inc.  D-88-40 
RENEWAL 

An  application  for  the  renewal  of  a 
ground  water  withdrawal  project  of  up 
to  10.11  mg/30  days  of  water  as  part  of 
the  applicant's  ground  water 
decontamination  program  from  Well  No. 
RW-1.  Commission  approval  on  August 
3, 1988  was  limited  to  five  years.  The 
applicant  requests  that  the  total 
withdrawal  from  the  well  remain 
limited  to  10.11  mg/30  days.  The  project 
is  located  in  the  City  of  Philadelphia, 
Pennsylvania. 

5.  Borough  ofLeesport  D-90-13  CP 
RENEWAL 

An  application  for  the  renewal  of  a 
ground  water  withdrawal  project  to 
supply  up  to  6  mg/30  days  of  water  to 
the  applicant's  distribution  system  from 
Well  No.  4.  Commission  approval  on 
April  25,  1990  was  limited  to  five  years. 
The  applicant  requests  that  the  total 
withdrawal  from  all  wells  be  increased 
from  6  mg/30  days  to  13.5  mg/30  days. 
The  project  is  located  in  Leesport 
Borough,  Berks  County,  Pennsylvania. 

6.  Uwchlan  Township  D-91-60  CP 

A  project  to  expand  the  applicant's 
Eagleview  sewage  treatment  plant  (STP) 
from  an  average  monthly  flow  of  0.05 
mgd  to  0.15  mgd,  continue  to  serve  a 
portion  of  Uwdilan  Township,  and 
discharge  to  Shamona  Creek.  The 
expanded  STP  will  continue  to  provide 
advanced  secondary  treatment  and 
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tertiary  filtration,  and  will  include  a 
wetlands  discharge  area  to  further 
polish  the  treated  effluent.  The  STP  is 
located  approximately  3,500  feet  south 
of  the  intersection  of  U.S.  Route  76  and 
Pennsylvania  Route  100  in  Uwchlan 
Township^  Chester  County, 
Pennsylvania. 

7  Borough  of  Qualeriown  D-92-79  CP 

An  application  for  approval  of  a 
ground  water  withdrawal  project  to 
supply  up  to  10.8  mg/30  days  of  water 
to  the  applicant's  distribution  system 
from  new  Well  No.  19,  and  to  retain  the 
Hxjsting  withdrawal  limit  from  all  wells 
of  51.1  mg/30  days.  The  project  is 
located  in  Quakertowrn  Borough,  Bucks 
County.  In  the  Southeastern 
Pennsylvania  Ground  Water  Protected 
Area. 

S.  MUford-Trumbauersville  Area  Sewer 
Authority  D-93-18  CP 

A  project  to  expand  the  appHcant's 
existing  0.5  mgd  sewage  treatment  plant 
(STP)  to  treat  an  average  monthly  flow 
of  0.8  mgd.  The  STP  will  continue  to 
provide  tertiary  treatment  facilities  and 
serve  Trumbauersville  Borough  and 
portions  of  Milford  Township  in  Bucks 
County,  Pennsylvania.  The  STP  is 
located  just  east  of  the  Northeast 
Fxtension  of  the  Pennsylvania  Turnpike 
m  Milford  Township,  and  the  treated 
effluent  will  continue  to  discharge  to 
Unami  Creek,  a  tributary  of  Perkiomen 
Creek. 

9.  Leidy's  Inc.  D-93-21 

An  application  for  approval  of  a 
ground  water  withdrawal  project  to 
supply  up  to  2.0  mg/30  days  of  water  to 
tha  applicant's  pork  product  processing 
plant  from  new  Well  No.  P\V-3,  and  to 
limit  withdrawal  from  all  vreWs  to  3.45 
mg/30  days.  The  project  is  located  in 
Franconia  Township,  Montgomery 
County,  in  the  Southeastern 
Pennsylvania  Ground  Water  Protected 
Area. 

10.  AMETEK.  U.S.  Gauge  Division  D- 
93-25  CP  (D)  P.A. 

A  ground  water  remediation  project 
consisting  of  the  proposed  treatment  of 
up  to  0.13  mgd  of  ground  water  to  be 
withdrawn  via  three  existing  wells  at 
the  applicant's  industrial  facility  (Plant 
#2)  located  in  Sellersville  Borough, 
Bucks  County,  within  the  Southeastern 
Pennsylvania  Ground  Water  Protected 
Area.  The  treatment  facilities  will 
consist  of  an  air  stripper,  partictilate 
filter,  and  carbon  adsorption  system  to 
remove  metals  and  volatile  organic 
compounds.  The  treated  effluent  will  be 
discharged  to  an  unnamed  tributary  to 


the  East  Branch  Perkiomen  Cret;k  in 
Sellersville  Borough. 

11.  CARAC,  Inc.  D-93-27 

An  application  for  approval  of  a 
ground  water  withdrawal  project  to 
supply  up  to  9.5  mg/30  days  of  water  to 
the  Tilden  Industrial  Park  from  new 
Well  No.  5,  and  to  retain  the  e-isting 
withdrawal  limit  from  all  welts  of  10.8 
mg/30  days.  The  project  is  located  in 
Tilden  Township.  Berks  County. 
Pennsylvania. 

12  Township  of  Worcester  D-93-31  CP 

A  proposed  sewage  Ireatmeul  plant 
(STP)  project  designed  to  treat  an 
average  of  60,000  gallons  per  day  (gpd) 
(40,500  gpd  NTDES  permit  limit)  to 
serve  the  Berwick  Place  residential 
development  and  a  portion  of  Worcester 
Township,  Montgomery  County, 
Pennsylvania.  The  plant  is  designed  to 
provide  advanced  secondary  treatment 
and  tertiary  chemical  addition  for 
nutrient  removal.  The  STP  wrill 
discharge  to  an  unnamed  tributary  of 
Skippack  Creek,  a  tributary  of  the 
Perkiomen  Creek,  via  a  new  outfall. 

13.  Borough  of  Weatherly  D-93-43  CP 

A  project  to  expand  the  Borough  of 
Weatherly's  existing  0.3  mgd  sewage 
treatment  (STP)  plant  to  0.6  mgd.  The 
existing  STP  will  be  kept  in  operation 
while  a  new  0.6  mgd  capacity  secondary 
level  extended  aeration  plant  is 
constructed  adjacent  to  it.  The  STP  will 
continue  to  serve  only  Weatherly 
Borough  and  discharge  to  Black  Creek, 
a  tributary  of  the  Lehigh  River,  in  the 
Borough  of  Weatherly,  Carbon  County, 
Pennsylvania. 

14.  Connaugt\t  Laboratories.  Inc.  D-93- 
45 

A  project  to  upgrade  the  apphcant's 
existing  0.15  mgd  industrial  wastewater 
treatment  plant  which  will  continue  to 
serve  both  Connaught  Laboratories  and 
the  Salk  Institute.  The  project  plant  is 
located  adjacent  to  Swiftwater  Creek,  to 
which  it  will  continue  to  discharge  at 
0.15  mgd,  in  Pocono  Township,  Monroe 
County.  Pennsylvania.  Swiftwater  Creek 
is  a  tributary  in  the  drainage  area  above 
Special  Protection  Waters. 

Documents  relating  to  these  items 
may  be  examined  at  the  Commission's 
offices.  Preliminary  dockets  are 
available  in  single  copies  upon  request. 
Please  contact  Geor^  C  Eiias 
concerning  docket-related  questions. 
Persons  wishing  to  testify  at  this  hearing 
are  requested  to  register  with  the 
Secretary  prior  to  iJie  hearing. 


Dated:  September  7, 1993. 
Susan  W.  Weisman. 
Secretary. 
|FR  Doc.  93-22554  Filed  »-14-93;  8;45  xu] 

BiLUNG  CODE  «3«0-0V-P 

DEPARTMENT  OF  ENERGY 

Bonnevrlie  Power  Admintstrstion 

Resource  Contingency  Program; 
Notice  of  Intent  to  Prepare  an 
Environmental  Impact  Statenrtent  and 
Notice  of  Sccp'ng  Meetings 

AGENCY:  Bonneville  Poww 
.Administration  (BPA),  IX)E. 
ACTION:  Notice. 

SUMMARY:  BPA  plans  to  prepare  &n 
environmental  impact  statement  (EIS) 
on  its  proposal  to  acquire  pov«er 
produced  by  three  proposed  gas-hred, 
combined-cycle  combustion  turbines. 
The  EIS  will  be  prepared  in  accordaBce 
with  the  National  Environment^  Pobcy 
Act  (NEPA),  the  Council  on 
Environmental  Quality  NEPA 
Regulations  (40  CFR  parts  1500-1508), 
and  the  Department's  procedures  for 
implementing  NEPA  (10  CFR  part  1021). 
The  projects  include  the  Satsop 
Combustion  Turbine  Project  located 
near  Satsop.  Washington,  the  CRSS 
Chehalis  Project  located  near  Chehalis, 
Washington,  and  the  Hermiston  Power 
Project  located  near  Hermiston,  Oregon. 
BPA  is  awarding  these  projects  energy 
option  agreements  under  the  Resource 
Contingency  Program  (RCP). 

Under  these  agreements,  during  an 
approximate  two-year  period,  sponsors 
are  conducting  environmental  studies, 
obtaining  permits,  and  doing  design 
work.  BPA  is  preparing  an  EIS  to  assess 
the  environmental  effects  of  acquiring 
the  output  of  the  energy  projects.  The 
decision  to  purchase  power  from  one  or 
more  of  these  projects  will  be  made 
during  a  five  year  "bold  period"  which 
follows  this  EIS  process.  Energy  options 
allow  BPA  to  defer  energy  purchase 
decisions  until  more  is  known  about 
resource  needs.  These  preconstruction 
activities  are  relatively  inexpensive,  but 
time  consuming.  Completing  these  tasks 
will  reduce  the  lead  times  of  acquiring 
these  new  energy  resources.  If  the    ■ 
energy  is  needed  during  the  five  year 
"hold  period"  the  sponsors  of  these 
resources  will  construct,  own,  and 
operate  the  projects. 
DATES:  Interested  persons  are  invited  to 
participate  in  the  scoping  process  for 
the  drsdt  EIS.  A  letter  and  a  fact  sheet 
will  be  sent  out  to  interested  parties  on 
a  project  mailing  list.  This  information 
will  explain  the  project  and  how  to  get 
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additional  information.  The  scoping 
meetings  are  planned  to  be  open  house 
style  where  project  material  will  be 
available  for  study  and  BPA  staff  will 
answer  questions  and  accept  oral  and 
written  comments.  In  addition,  there 
will  be  a  formal  project  presentation 
given  by  the  project  developer?.  The 
scoping  meetings  will  be  held  at  the 
following  locations  on  the  following 
dates: 

Elma.  Washington,  Octobers.  1993.  6-9  p.m., 

Elma  High  School,  30  Elma-Monte  Road, 

Elma.  WA. 
Hermiston.  Oregon.  October  12.  1993.  6:30- 
,  9  p.m..  Hermiston  High  School,  600  South 

1st.  Hermison,  OR. 
Chehalis.  Washington.  October  14. 1993.  6- 

9  p.m.,  Peace  Lutheran  Church,  2701 

Bishop.  Chehalis,  WA. 

The  meetings  will  be  publicized  by 
general  announcement  as  well  as  by 
written  invitation  to  known  interested 
parties.  Written  comments  are  invited  as 
well,  and  should  be  submitted  by 
October  26,  1993,  to  the  Public 
Involvement  Manager  at  the  address 
below.  Comments  received  after  the  date 
will  be  considered  to  the  extent 
practicable.  Both  written  and  oral 
comments  will  be  given  equal  weight  in 
the  scoping  process. 
ADDRESSES:  To  have  your  name  placed 
on  the  mailing  list  for  this  project,  to 
submit  comment  letters,  or  to  receive  a 
copy  of  the  Draft  EIS  when  it  becomes 
available,  write  to  the  Public 
Involvement  Manager,  Bonneville 
Power  Administration — ALP,  Post 
Office  Box  12999,  Portland,  Oregon 
97212. 

FOR  FURTHER  INFORMATION  CONTACT:  Mr. 
Rob  Diffely,  EIS  Manager  at  503-230- 
3796  or  Mr.  Charles  Alton, 
Environmental  Coordinator  at  503-230- 
5878.  You  may  also  contact  the  Public 
Involvement  Office  at  503-230-3478,  or 
toll-free  1-800-622-4519.  Information 
may  also  be  obtained  from; 

Mr.  George  Bell,  Lower  Columbia  Area 
Manager,  suite  243. 1500  N.E.  Irving  Street, 
Portland,  OR  97232,  503-230-^558; 

Mr.  Robert  N.  Laffel,  Eugene  District 
Manager,  room  206,  211  East  Seventh 
Avenue,  Eugene,  OR  97401,  503-465-6958; 

Mr.  Wayne  R.  Lee,  Upper  Columbia  Area 
Manager,  room  561,  920  West  Riverside 
Avenue,  Spokane,  WA  99201.  509-353- 
3279; 

Mr.  George  E.  Eskxidge,  Montana  District 
Manager,  room  307,  800  Kensington, 
Missoula,  MT  59801,  406-329-3060; 

Mr.  Ronald  K.  Rodewald,  Wenatchee  District 
Manager,  room  307,  301  Yakima  Street, 
Wenatchee,  WA  98801.  509-«62-4377, 
extension  379; 

Mr.  Terence  G.  Esvelt,  Puget  Sound  Area 
Manager,  suite  400,  201  Queen  Anne 
Avenue  North,  Seattle,  WA  98109-1030, 
206-553-4130; 


Mr.  Thomas  V.  Wagenhoffer,  Snake  River 
Area  Manager,  1520  Kelley  Place.  Walla 
Walla.  WA  99362,  509-522-6225; 

Ms.  C.  Clark  Leone,  Idaho  Falls  District 
Manager,  1527  Hollipark  Drive,  Idaho 
Falls.  ID  83401.  208-523-2706. 

Mr.  James  Normandeau,  Boise  District 
Manager,  room  450,  304  North  Eighth 
Street.  Boise,  ID  83702,  208-334-9137. 

FOR  INFORMATION  ON  DOE  NEPA 
PROCEDURES  OR  THE  STATUS  OF  A  NEPA 
REVIEW  CONTACT:  Carol  M.  Borgstrom, 
Director,  Office  of  NEPA  Oversight,  EH- 
25,  U.S.  Department  of  Energy,  1000 
Independence  Avenue,  SW., 
Washington,  DC  20585,  202-586-4600 
or  1-800-472-2756. 
SUPPLEMENTARY  INFORMATION:  BPA  is  a 
Federal  power  marketing  agency  with 
statutory  responsibilities  to  supply 
requested  electrical  power  to  its  utility, 
industrial,  and  Federal  customers  in  the 
Pacific  Northwest.  The  1992  Resource 
Program,  medium  load  forecast 
(updated  January  1993)  projects  by  the 
year  2000  a  deficit  of  2,693  aMW. 
Because  future  load  growth  is  uncertain, 
the  1990  and  1992  Resource  Program 
and  the  Resource  Programs  EIS 
recommended  that  BPA  acquire  options 
on  1,05D  aMW  that  could  be  called  on 
to  meet  energy  needs.  The  Resource 
Contingency  Program  (RCP)  was 
designed  to  competitively  acquire  these 
energy  options.  The  underlying  need  for 
these  projects  is  to  match  actual  load 
growth  with  new  energy  resources  and 
keep  the  load/resource  balance  near 
zero. 

Guided  by  these  recommendations, 
BPA  is  awarding  three  energy  option 
agreements  under  the  RCP.  Under  the 
terms  of  these  agreements,  BPA  will  pay 
the  resource  developers  to  conduct 
studies,  design  and  permit  these  gas- 
fired  combustion  turbines,  but  not  to 
build  and  operate.  These 
preconstruction  activities  are  time- 
consuming  but  relatively  inexpensive. 
Completing  them  can  shorten  lead  times 
by  as  much  as  one-half  and  reduce  the 
risks  associated  with  resource 
development.  If,  at  a  later  date,  BPA 
determines  that  there  is  a  need  for 
power  from  these  energy  options,  they 
can  be  constructed. 

BPA  issued  a  RCP  solicitation  in  May 
1992,  for  energy  option  proposals.  In 
response  to  BPA's  request  for  energy 
options,  64  proposals  were  submitted 
totaling  7,842  aMW. 

Through  an  analysis  of  system  cost, 
project  viability,  preliminary 
environmental  evaluation  and 
discussion  with  the  developers,  BPA 
proposes  to  sign  energy  options  with 
three  developers  that  could  potentially 
supply  BPA  up  to  1.081  aMW  of  energy. 
The  Satsop  Project  is  capable  of 


providing  205  aMW,  the  CRSS  project  is 
capable  of  providing  228  aMW  or  456 
aMW,  and  the  Hermiston  project  can 
provide  either  205  aMW  or  420  aMW. 
The  EIS  will  include,  at  a  minimum,  an 
analysis  of  acquiring  all  1,081  aMW  of 
power  as  well  as  the  no  action 
alternative. 

These  combined-cycle,  combustion 
turbine  energy  options  are  consistent 
with  the  resource  choices  in  the 
preferred  alternative  of  BPA's  Resource 
Program  EIS  (DOE/EIS-0162);  therefore, 
the  decision  whether  or  not  BPA 
acquires  any  of  these  option  resources 
would  not  foreclose  future 
considerations  of  other  potential  energy 
resources  that  are  identified  in  the 
preferred  alternative. 

Identification  of  Environmental  Issues 

All  projects  would  be  based  upon 
combined-cycle  technology  and  use 
natural  gas  as  the  primary  fuel.  This 
power  plant  design  maximizes 
efficiency  and  minimizes  air  pollution 
emissions.  Air  pollution  emissions 
would  be  reduced  further  through  the 
combination  of  steam  and  ammonia 
injection  systems  and/or  advanced 
combustion-turbine  design  technology. 
All  option  projects  will  meet  Federal 
and  state  emission  standards. 

All  three  projects  would  be  located  on 
sites  designated  for  industrial 
development.  The  Satsop  project  is 
zoned  for  general  development  and  is 
located  on  the  construction  laydown 
area  for  Washington  Nuclear  Project  #3. 
The  CRSS  Chehalis  project  is  located  in 
the  Chehalis  Industrial  Park,  and  the 
Ida-West  project  is  located  adjacent  to 
the  JR.  Simplot  potato  processing  plant 
on  land  zoned  "heavy-industrial." 

All  three  projects  have  land  use  issues 
associated  with  gas  and  electric 
interconnections.  The  Satsop  project 
would  require  less  than  1.6  kilometers 
of  230-kilovolt  (kV)  transmission  line 
and  a  19  kilometer  gas  pipeline  spur. 
The  CRSS  project  would  require  less 
than  1.6  kilometers  of  500-kV 
transmission  line  and  less  than  a  3 
kilometer  gas  pipeline  spur.  The 
Hermiston  project  would  require  less 
than  a  20  kilometer,  230-kV 
transmission  line  primarily  within  an 
existing  right-of-way  and  less  than  a  6 
kilometer  gas  pipeline  spur. 

All  three  projects  have  water  use  and 
discharge  issues.  The  Satsop  project 
proposes  to  use  well  water  with 
discharge  into  the  Chehalis  River 
through  an  existing  discharge  structure. 
The  CRSS  project  proposes  to  use 
primarily  grey  water  from  the  city  waste 
treatment  plant.  During  the  summer 
months,  less  than  20  percent  of  the 
water  would  come  from  either  well 
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water  or  the  Chehalis  River.  The  project 
would  discharge  waste  water  directly 
back  into  the  sewage  treatment  facility. 
The  Hermiston  project  proposes  to  use 
water  from  a  regional  water  supply 
project  that  would  be  piped  to  the  site. 
The  waste  water  would  be  discharged 
into  the  effluent  waste  stream  from  the 
potato  processing  plant  and  would  be   ■ 
applied  to  irrigated  farmland. 

Issued  in  Portland.  Oregon,  on  August  30, 
1993. 

Randall  Hardy, 

Administrator. 

[FR  Doc.  93-22555  Filed  9-14-93;  8:45  ami 
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Federal  Energy  Regulatory 
Commission 

[Docket  Nos.  ER93-923-000,  et  al.] 

Florida  Power  Corp.,  et  al.;  Electric 
Rate,  Small  Power  Production,  and 
Interlocking  Directorate  Filings 

September  8, 1993. 

Take  notice  that  the  following  filings 
have  been  made  with  the  Commission: 

1.  Florida  Power  Corporation 

(Docket  No.  ER93-923-OOOJ 

Take  notice  that  on  September  1, 
1993,  Florida  Power  Corporation 
(Florida  Power  or  the  Company) 
tendered  for  filing  under  section  205  of 
the  Federal  Power  Act  three 
amendments  to  the  Agreement  for 
Supplemental  Resale  Ser\'ice  (the 
Agreement)  between  itself  and 
Kissimmee  UUHty  Authority 
(Kissimmee)  and  designated  as  FERC 
Rate  Schedule  No.  120.  The 
amendments  (a)  shorten  the  period  over 
which  Kissimmee  is  required  to  forecast 
a  breakdown  of  its  requirements  for 
base,  intermediate  and  peaking 
supplemental  service;  (b)  allow 
Kissimmee  to  reduce  or  eliminate  the 
contract  demand  if  Florida  Power 
receives  a  specified  rate  increase,  and 
(c)  changes  Kissimmee's  percentage  kW 
allocation  among  base,  intermediate  and 
peaking.  The  Company  requests  that  the 
amendments  be  allowed  to  become 
effective  on  January  1, 1994. 

Comment  date:  September  22, 1993, 
in  accordance  with  Standard  Paragraph 
E  at  the  end  of  this  notice, 

2.  Southern  California  Edison  Company 

(Docket  No.  ER92-778-0001 

Take  notice  that  on  August  30, 1993, 
Southern  California  Edison  Company 
(Edison)  tendered  for  filing  the  Letter 
Agreement  for  Services  to  Replace  Two 
230  kV  circuit  Breakers  at  T.M. 
Goodrich  Receiving  Station  Between 


City  of  Pasadena  and  Southern 
Cahfomia  Edison  Company. 

Copies  of  this  filing  were  served  upon 
the  Public  Utilities  Commission  of  the 
State  of  California  and  all  interested 
parties. 

Comment  date:  September  22, 1993, 
in  accordance  with  Standard  Paragraph 
E  at  the  end  of  this  notice. 

3.  Public  Service  Company  of 
Oklahoma 

(Docket  No.  ER93-r746-O00] 

Take  notice  that  on  August  30, 1993, 
Public  Service  Company  of  Oklahoma 
(PSO)  submitted  for  filing  a  supplement 
to  the  Transmission  Service  Agreement 
between  PSO  and  Southwestern  Public 
Service  Company  (SPS)  originally  filed 
in  Docket  No.  ER93-746-000  onjime 
30, 1993.  The  Agreement  provides  for 
PSO  to  dehver  power  and  energy  that 
SPS  will  sell  to  The  Empire  District 
Company  (EDE). 

A  copy  of  the  filing  was  served  on 
SPS,  EDE  and  the  Oklahoma 
Corporation  Commission. 

Comment  date:  September  22, 1993, 
in  accordance  with  Standard  Paragraph 
E  at  the  end  of  this  notice. 

4.  Northeast  Utilities  Service  Company 

(Docket  No.  ER93-94-O00) 

Take  notice  that  on  August  19, 1993, 
Northeast  Utilities  Service  Company 
(NU)  tendered  for  fiUng  an  amendment 
in  the  above-referenced  docket. 

Comment  date:  September  22, 1993, 
in  accordance  with  Standard  Paragraph 
E  at  the  end  of  this  notice. 

5.  Entergy  Services,  Inc. 

(Docket  No.  ER93-912-000] 

Take  notice  that  on  August  30, 1993, 
Entergy  Services.  Inc.  (Entergy  Services) 
filed  the  Interchange  Agreement 
between  Municipal  Electric  Authority  of 
Georgia  and  Arkensas  Power  &  Light 
Company,  Louisiana  Power  &  Light 
Company,  Mississippi  Power  &  Light 
Company,  New  Orleans  Public  Service 
Inc.,  and  Entergy  Services,  Inc. 
(collectively,  'Entergy"),  dated  as  of 
August  1, 1993  ('Interchange 
Agreement").  Entergy  Services  states 
that  in  accordance  with  the  Interchange 
Agreement,  the  parties  v«ll  provide 
each  other  with  various  mutual  support 
services,  including  Economy  Energy, 
Replacement  Energy,  and  Limited  Finn 
Capacity  and  Energy.  Entergy  Services 
requests  that  the  iiterchange  Agreement 
be  made  effective  on  October  1, 1993. 

Comment  date.  September  22,  1993. 
in  accordance  wi  h  Standard  Paragraph 
E  at  the  end  of  tks  notice. 


6.  Great  Bay  Power  Corporation 

(Docket  No.  ER93-924-000J 

Take  notice  that  on  September  1. 
1993,  Great  Bay  Power  Corporation 
(Great  Bay)  tendered  for  filing  a  Tariff 
for  Short-Term  Sales,  under  which  it 
will  sell  capacity  and  energy  from  its 
owrnership  interest  in  Seabrook  Unit  No. 
1  and/or  purchased  power  Also  filed 
was  a  list  of  potential  customers  for 
service  under  the  Tariff  and  unexecuted 
Forms  of  Service  Agreement  for  the 
Provision  of  Short  Term  Power  for  those 
customers.  Great  Bay  requests  an 
effective  date  of  November  1, 1993  for 
the  Tariff. 

Great  Bay  states  copies  of  the  filing 
were  served  on  the  potential  customers 
listed  in  the  Tariff  and  on  their 
associated  state  public  utihty 
commissions. 

Comment  date:  September  22, 1993, 
in  accordance  with  Standard  Paragraph 
E  end  of  this  notice. 

7.  New  York  State  Electric  &  Gas 
Corporation 

(Docket  No.  ER93-926-000I 

Take  notice  that  New  York  State 
Electric  &  Gas  Corporation  (NYSEG)  on 
September  2, 1993,  tendered  for  filing 
pursuant  to  §  35.12  of  the  Federal 
Enei^  Regulatory  Commission's  Rules 
of  Practice  and  Procedure,  18  CFR  35.12 
(1993),  as  an  Initial  Rate  Schedule,  an 
agreement  with  Vermont  PubUc  Power 
Supply  Authority  (VPPSA).  The 
agreement  provides  for  the  sale  of  2  M\V 
of  electric  generating  capacity  and 
associated  energy  by  NYSEG  to  VPPSA. 
Service  under  this  agreement  is 
schedule  to  commence  on  November  1, 
1993. 

NYSEG  served  copies  of  the  filing 
upon  the  New  York  State  Pubhc  Service 
Commission,  the  Vermont  Public 
Service  Board,  VPPSA,  the  Town  of 
Hardwick  Electric  Department,  the 
Village  of  Hyde  Park  Electric 
Department,  the  Village  of  Ludlow 
Electric  Light  Department  and  the 
Village  of  Stowe  Water  and  Light 
Department. 

Comment  date:  September  22, 1993, 
in  accordance  with  Standard  Paragraph 
E  at  the  end  of  this  notice. 

8.  Southern  California  Edison  Company 

(Docket  No.  ER93-91(M300l 

Take  notice  that  on  August  30, 1993, 
Southern  California  Edison  Company 
(Edison)  tendered  for  filing  the  Letter 
Agreement  for  Services  to  Replace  Two 
230  kV  circuit  Breakers  at  T.M. 
Goodrich  Receiving  Station  Between 
City  of  Pasadena  and  Southern 
CaUfomia  Edison  Company. 
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Copies  of  this  filing  were  served  upon 
the  Public  Utilities  Commission  of  the 
State  of  California  and  all  interested 
parties. 

Comment  date:  September  22, 1993. 
in  arxordance  with  Standard  Paragraph 
E  at  the  end  of  this  notice. 

9.  Consumers  Power  Company 

IDocket  No.  ER93-91 1-000) 
.    Takenoticethaton  August  30, 1993, 
Consumers  Power  Company  (Consumers 
Power)  tendered  for  filing  Amendment 
No.  1  to  its  Wholesale  for  Resale  Electric 
Service  Agreement  dated  January  1, 
1990  for  service  to  Alpena  Power 
Company  (Alpena).  Amendment  No.  1 
provides  for  a  second  delivery  point  and 
for  a  new  monthly  charge  to  recover 
Consumers  Power's  costs  related  to 
adding  that  second  deUvery  point  for 
Alpena. 

Copies  of  the  fiUng  were  served  upon 
Alpena  and  the  Michigan  Public  Service 
Commission. 

Comment  date:  September  22.  1993. 
in  accordance  with  Standard  Paragraph 
E  at  the  end  of  this  notice. 

10.  The  Montana  Power  Company 

(Docket  No.  ER93-596-0001 

Take  notice  that  on  August  31. 1993. 
The  Montana  Power  Company 
(Montana)  tendered  for  filing  with  the 
Federal  Energy  Regulatory  Commission 
pursuant  to  18  CFR  35.11  an 
amendment  to  its  original  filing  of  a 
Firm  Capacity  and  Energy  Sales 
Agreement  Between  The  Montana 
Power  Company  and  Sierra  Pacific 
Power  Company;  and  a  Firm  Capacity 
and  Energy  Sales  Agreement  Between 
The  Montana  Power  Company  and 
PacifiCorp.  This  amended  filing 
provides  a  change  in  the  energy  rate 
ceiling  specified  within  the  Agreements. 
Copies  of  the  filing  were  served  upon 
Sierra  Pacific  Power  Company  and 
PacifiCorp. 

Comment  date:  September  22. 1993, 
in  accordance  with  Standard  Paragraph 
E  at  the  end  of  this  notice. 

11.  Consolidated  Edison  Company  of 
New  York,  Inc. 

(Docket  No.  ER93-56a-000| 

Take  notice  that  on  August  31, 1993. 
Consolidated  Edison  Company  of  New 
York,  Inc.  (Con  Edison)  tendered  for 
filing  a  Rate  Schedule  constituting  an 
agreement  for  the  delivery  of  energy 
between  JFK  Cogeneration  Project  and 
JFK  International  Airport. 

Con  Edison  states  tnat  a  copy  of  this 
filing  has  been  served  by  mail  upon 
KIAC  Partners. 

Comment  date:  September  22, 1993. 
in  accordance  with  Standard  Paragraph 
E  at  the  end  of  this  notice. 


12.  New  England  Power  Company 

(Docket  No.  ER93-925-0001 

Take  notice  that  on  September  2. 
1993,  New  England  Power  Company 
(NEP)  submitted  for  filing  a  proposed 
sales  contract  with  The  Town  of 
Shrewsbury  Electric  Light  Plant.  NEP 
states  that  the  proposed  contract 
provides  for  the  sale  of  system  power  for 
the  period  of  November  1. 1993  through 
October  31,  2004.  The  amount  of 
capacity  under  the  contract  is  initially 
12  megawatts,  increasing  to  19 
megawatts  over  the  term  of  the  contract. 
The  price  under  the  contract  will  not 
exceed  NEP's  full  cost  of  service.  NEP 
requests  that  the  proposed  tariff  be 
made  effective  November  1, 1993. 

Comment  date:  September  22, 1993, 
in  accordance  with  Standard  Paragraph 
E  at  the  end  of  this  notice. 

13.  Kansas  Gas  and  Electric  Company 

(Docket  No.  ER93-653-000) 

Take  notice  that  on  September  2. 
1993,  Kansas  Gas  and  Electric  Company 
(KG&E)  tendered  for  filing  an 
amendment  to  its  July  9. 1993  filing  in 
this  docket  concerning  a  change  to  its 
Federal  Energy  Regulatory  Commission 
Electric  Rate  Schedule  No.  182.  KG&E 
states  that  the  amendment  is  to  reflect 
a  change  in  the  pricing  provisions  of 
Service  Schedule  SPP.  The  change  is 
proposed  to  become  effective  June  1 , 
1993. 

Copies  of  the  filing  were  served  upon 
the  City  of  Girard.  Kansas  and  the 
Kansas  Corporation  Commission. 

Comment  date:  September  22, 1993. 
in  accordance  with  Standard  Paragraph 
E  at  the  end  of  this  notice. 

14.  Northern  States  Power  Company 
(Minnesota)  and  Northern  States  Power 
Company  (Wisconsin) 

(Docket  No.  ER93-551-0001 

Take  notice  that  on  August  31. 1993, 
Northern  States  Power  Company 
(Minnesota)  and  Northern  States  Power 
Company  (Wisconsin)  (hereafter  jointly 
NSP)  tendered  for  filing  a  Second 
Amendment  to  NSP's  initial  filing  in 
Docket  No.  ER93-55 1-000.  The 
amendment  provides  certain  additional 
information  requested  by  Commission 
Staff  regarding  purchase  for  resale 
provisions  for  Supplemental  Energy 
sales  service  to  Wisconsin  Electric 
Power  Company. 

NSP  again  requests  that  its  filing,  as 
amended,  be  accepted  for  filing  effective 
June  1. 1993.  and  requests  waiver  of  the 
ComraissioH's  notice  requirements  in 
order  for  the  rate  to  be  accepted  for 
filing  on  the  date  requested. 


Comment  date:  September  22, 1993. 
in  accordance  with  Standard  Paragraph 
E  at  the  end  of  the  this  notice. 

15.  Wisconsin  Electric  Power  Company 

[Docket  No.  ER93-649-000] 

Take  notice  that  Wisconsin  Electric 
Power  Company  (Wisconsin  Electric)  on 
September  2, 1993.  tendered  for  filing 
an  amendment  of  its  initial  submittal  in 
this  docket.  The  amendment  contains 
revised  pages  G-3  through  G-7  relating 
to  the  Negotiated  Capacity  service 
schedule.  Wisconsin  Electric  also 
responded  to  a  request  from  Staff  to 
explain  the  relative  priorities  among  the 
various  service  schedules. 

Wisconsin  Electric  renews  its 
requested  effective  date  of  July  16. 1993, 
sixty  days  after  its  original  tender  date. 

Copies  of  the  filing  have  been  served 
on  Wisconsin  Public  Service 
Corporation,  the  Michigan  Public 
Service  Commission,  and  the  Public 
Service  Commission  of  Wisconsin. 

Comment  date:  September  22, 1993. 
in  accordance  with  Standard  Paragraph 
E  at  the  end  of  this  notice. 

Standard  Paragmphs 

E.  Any  person  desiring  to  be  heard  or 
to  protest  said  filing  should  file  a 
motion  to  intervene  or  protest  with  the 
Federal  Energy  Regulatory  Commission, 
825  North  Capitol  Street,  N.E.. 
Washington.  DC  20426,  in  accordance 
with  Rules  211  and  214  of  the 
Commission's  Rules  of  Practice  and 
Procedure  (18  CFR  385.211  and 
385.214).  All  such  motions  or  protests 
should  be  filed  on  or  before  the 
comment  date.  Protests  will  be 
considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  Copies 
of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection. 
Lois  D.  Cashell. 
Secretary. 

(FR  Doc.  93-22485  Filed  9-14-93;  8:45  ami 
aauNQ  cooc  triT-oi-M 


[Dodwt  No.  QF87-552-002] 

Thermo  Cogeneration  Partnership, 
LP.;  Amendment  to  Filing 

September  9, 1993. 

On  Augtist  31. 1993,  Thermo 
Cogeneration  Partnership,  L.P.  tendered 
for  filing  a  supplement  to  its  filing  in 
this  docket.  The  supplement  pertains  to 
the  ownership  and  management 
structure,  a  net  present  value  analysis  of 
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CSW  Ft.  Lupton,  Inc.,  an  explanation  of 
a  minimum  gain-chargeback  provision, 
and  other  technical  aspects  of  the 
qualifying  facility  and  the  steam  host. 
No  determination  has  been  made  that 
the  submittal  constitutes  a  complete 
filing. 

Any  person  desiring  to  be  heard  or 
objecting  to  the  granting  of  qualifying 
status  should  file  a  motion  to  intervene 
or  protest  with  the  Federal  Energy 
Regulatory  Commission,  825  North 
Capitol  Street.  NE.,  Washington,  DC 
20426,  in  accordance  with  rules  211  and 
214  of  the  Commission's  Rules  of 
Practice  and  Procedure.  All  such 
motions  or  protests  must  be  filed  by 
September  29,  1993,  and  must  be  served 
on  the  Applicant.  Protests  will  be 
considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken  but  will  not  serve  to  make 
protestors  party  to  the  proceeding.  Any 
person  wishing  to  become  a  party  must 
file  a  petition  to  intervene.  Copies  of 
this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection. 
Lois  D.  Cashell, 
Secretary. 
[PR  Doc.  93-22486  Filed  9-14-93;  8:45  am] 

BILUNG  CODE  6717-01-M 


[Docket  No.  JD93-14379T  New  Mexico-54] 

United  States  Department  of  the 
Interior,  Bureau  of  Land  Management; 
NGPA  Notice  of  Determination  by 
Jurisdictional  Agency  Designating 
Tight  Formation 

September  9, 1993. 

Take  notice  that  on  September  3, 
1993,  the  United  States  Department  of 
the  Interior's  Bureau  of  Land 
Management  (BLM)  submitted  the 
above-referenced  notice  of 
determination  pursuant  to 
§  271.703(c)(3)  of  the  Commission's 
regulations,  that  the  Dakota  Formation 
underlying  certain  lands  in  the  East 
Basin  Area  of  the  Basin  Dakota  Pool 
located  in  Rio  Arriba  and  San  Juan 
Counties,  New  Mexico,  qualifies  as  a 
tight  formation  under  section  107(b)  of 
the  Natvu-al  Gas  Policy  Act  of  1978.  The 
area  of  application  covers 
approximately  401,672  acres,  more  or 
less,  consisting  of  13.4%  Fee,  6.5% 
state.  62.1%  Federal  and  18.0%  Indian 
Lands.  The  recommended  area  is  more 
fully  described  on  the  attached 
appendix. 

"The  notice  of  determination  also 
contains  BLM's  and  the  State  of  New 
Mexico's  findings  that  the  referenced 
portion  of  the  Dakota  Formation  meets 


the  requirements  of  the  Commission's 
regulations  set  forth  in  18  CFR  part  271. 

The  application  for  determination  is 
available  for  inspection,  except  for 
material  which  is  confidential  under  18 
CFR  275.206,  at  the  Federal  Energy 
Regulatory  Con-imission,  825  North 
Capitol  Street,  NE.,  Washington,  DC 
20426.  persons  objecting  to  the 
determination  may  file  a  protest,  in 
accordance  with  18  CFR  275.203  and 
275.204,  within  20  days  after  the  date 
this  notice  is  issued  by  the  Commission. 
Lois  D.  Cashell, 
Secretary. 

Appendix 

The  recommended  area  encompasses 
401,672  acres,  more  or  less,  consisting 
of  13.4%  Fee,  6.5%  State,  62.1% 
Federal  and  18.0%  Indian  Lands 
described  as  follows: 

Township  25  North,  Range  4  West 

Sections  1-12:  All 

Township  25  Nokh,  Range  5  West 

Sections  1-12:  All 
Sections  15-20:  AH  1 

Sections  21-22:  $/2  | 

Sections  29-30:  AH 

Township  25  Nofth,  Range  f  West 

Sections  1-36:  All 

Township  25  Nokth,  Range  7  West 

Sections  1-4:  AlJ 
Sections  9-16:  Ml 
Sections  21-28:  All 
Sections  33-36:  All 

Township  26  Nojfth,  Range  4  West 

Township  26  No^.  Range  5  West 

Sections  1-36:  AJH 

Township  26  North,  Range  6  West 

Sections  1-5:  Alj 

Sections  7-36:  All  i 

Township  26  Nc^,  Range  7  West 

Sections  3-10:  AU 
Sections  13-36:  JMl 

Township  26  Natih.  Range  8  West 

Sections  1-36:  All 

Township  26  North.  Range  ^  West 

Sections  1-4:  All 
Sections  10-14:  AH 
Sections  24-25:  AH 
Sections  36:  All ; 

Township  27  North,  Range  4  West 

Township  27  North,  Range  5  West 

Sections  1-36:  AH 

Township  27  North.  Ran^  6  West 

Sections  1-15:  AH 
Sections  24-25:  All 
Sections  33-36:  All 

Township  27  North,  Range  9  West 

Sections  1-30:  ^11 
Sections  32-36:  AU 


Township  28  North,  Range  4  West 
Township  28  North,  Range  5  West 

Township  28  North,  Range  6  West 

Sections  7-36:  All 

tThese  are  irregular  Townships) 

Township  29  North,  Range  4  West 

Township  29  North,  Range  5  West 

Township  29  North,  Range  6  West 

Township  29  North,  Range  7  West 

Sections  1-36:  All 

(PR  Doc.  93-22487  Filed  9-14-93;  8:45  am] 

BnjJNO  CODE  C717-01-H 

[Docket  No.  PR93-1 4-000] 

Humble  Gas  Pipeline  Co.;  Petition  for 
Rate  Approval 

September  9. 1993. 

Take  notice  that  on  September  1, 
1993,  Humble  Gas  Pipeline  Company 
(Humble)  filed  a  petition  for  rate 
approval  pursuant  to  §  284.123(b)(2)  of 
the  Commission's  regulations.  Humble 
requests  that  the  Commission  approve 
as  fair  and  equitable  a  rate  of  $0.72  per 
MMBtu  plus  1.0%  retainage  for  fuel  for 
transportation  service  performed  under 
section  311(a)(2)  of  the  Natural  Gas 
Policy  Act  of  1978  (NGPA). 

Humble  affirms  that  it  is  a  newly 
formed  intrastate  pipeUne  within  the 
meaning  of  section  2(16)  of  the  NGPA. 
It  owns  and  operates  an  intrastate 
pipeline  system  which  is  comprised  of 
what  was  formerly  a  part  of  Exxon  Gas 
System,  Inc.,  and  a  leased  20"  Une  all 
in  the  State  of  Texas.  Humble  proposes 
an  effective  date  of  September  1, 1993. 

Pursuant  to  §284.123(b)(2)(ii),  if  the 
Commission  does  not  act  within  150 
days  of  the  filing  date,  the  rates  will  be 
deemed  to  be  fair  and  equitable  and  not 
in  excess  of  an  amount  which  interstate 
pipelines  would  be  permitted  to  charge 
for  similar  transportation  services.  The 
Commission  may,  prior  to  the  expiration 
of  the  150-day  period,  extend  the  time 
for  action  or  institute  a  proceeding  to 
afford  parties  an  opportunity  for  written 
comments  and  for  the  oral  presentation 
of  views,  data,  and  arguments. 

Any  person  desiring  to  participate  in 
this  rate  proceeding  must  file  a  motion 
to  intervene  in  accordance  with 
§  §  385.211  and  385.214  of  the 
Commission's  Rules  of  Practice  and 
Procedures.  All  motions  must  be  filed 
with  the  Secretary  of  the  Commission 
on  or  before  September  24, 1993.  The 
petition  for  rate  approval  is  on  file  with 


1 
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the  Commission  and  is  available  for 

public  inspection. 

Loif  D.  Cashell. 

Secretary. 

[FR  Doc.  93-22488  Filed  9-14-93;  8:45  am) 

■HjjNG  cooe  tn7-ei-M 

[Docket  Na  RP92-235-004] 

Koch  Gateway  Pipeline  Co.,  Rling  of 
Revised  Tariff  Sheets 

Seplember  9. 1993. 

Take  notice  than  on  September  3, 
1993.  Koch  Gateway  Pipeline  Company 
(KGPL)>  tendered  for  filing  the 
following  tariff  sheet  to  be  effective 
August  1.  1993: 

Third  Revised  Volume  No.  1 
Fifth  Revised  Sheet  No.  4C 

KGPL  states  that  the  above  referenced 
tariff  sheet  reflects  a  corresponding 
change  in  a  publication  used  to 
calculate  the  Gas  Commodity  Index 
which  is  a  part  of  the  PL.  DG  and  G  Rate 
Schedules. 

KGPL  also  states  that  the  tariff  sheet 
is  being  mailed  to  all  interested  parties 
listed  on  the  official  service  list 
compiled  by  the  Secretary  in  this 
proceeding. 

Any  person  desiring  to  protest  said 
filing  should  file  a  protest  with  the 
Federal  Energy  Regulatory  Commission, 
825  North  Capitol  Street.  NE.. 
Washington.  DC  20426.  in  accordance 
with  §  385.211  of  the  Commission's 
regulations.  All  such  protests  should  be 
filed  on  or  before  September  16, 1993. 
Protests  will  be  considered  by  the 
Commission  in  determining  appropriate 
action  to  be  taken,  but  will  not  serve  to 
make  protestants  parties  to  the 
proceedings.  Copies  of  this  filing  are  on 
file  with  the  Commission  and  are 
available  for  public  inspection. 
Lois  D.  Cashell. 
Secntary. 

(FR  Doc.  93-22489  Filed  9-14-93;  8:45  am) 
BiLUNO  cooe  crir-oi-M 

[Doctot  No.  TC93-7-0001 

Northern  Natural  Gas  Co.;  Request  for 
Waiver  of  Settlement  Provision 

September  9. 1993. 

Take  notice  that  Northern  Natural  Gas 
Company  (Northern)  filed  Petition  for 
waiver  of  settlement  provision  to  allow 


Northern  additional  time  to  file  its 
updated  Index  of  Large  Volume 
Consumer  Classifications  (Index). 

On  July  31. 1979.  Northern  filed  a 
Stipulation  and  Agreement  in  Docket 
Nos.  RP76-52.  et  al.  which  was 
approved  by  the  Commission  on 
November  30.  1979  (Settlement).  The 
Settlement  involved  Northern's 
curtailment  plan  and  the  priority  of 
service  categories  for  large  volume 
consumers  as  contained  in  the  Index. 
The  Settlement  provided  that  the  Data 
Verification  Committee  would  update 
the  Index  on  August  27  of  each  year, 
with  an  effective  date  of  September  27. 
Northern  requests  a  waiver  of  the 
provision  and  an  extension  of  time  until 
November  15. 1993.  to  file  the  updated 
Index. 

Any  person  desiring  to  be  heard  or  to 
make  a  protest  with  reference  to  said 
tariff  sheet  filing  should,  on  or  before 
September  16. 1993.  file  with  the 
Federal  Energy  Regulatory  Commission 
(825  North  Capitol  Street.  NE.. 
Washington,  DC  20426)  a  motion  to 
intervene  or  protest  in  accordance  with 
the  requirements  of  the  Commission's 
Rules  of  Practice  and  Procedures,  18 
CFR  385.214  or  385.211.  Protests  will  be 
considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Copies  of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection. 
Lois  D.  Cashell, 
Secretary. 

IFR  Doc.  93-22490  Filed  9-14-93;  8:45  am] 
WLUNO  cooe  cnT-oi-M 


<  Formerly  Uriited  Gas  Pipe  Line  Company.  While 
Koch  Gateway  Pipeline  Company  is  the  new  name 
effective  August  24,  1993.  KCPL  ii  Tiling  under 
Umted't  tanff  the  following  tariff  sheets.  KGPL 
intends  to  submit  a  Fifth  Revised  Volume  Ho.  1  foi 
implementation  of  Order  No.  636  services  and  will 
aiso  contain  complete  name  changes  throughout  at 
that  time. 


[Docket  No.  RP93-1 92-000] 

Texas  Eastern  Transmission  Corp.; 
Proposed  Changes  in  FERC  Gas  Tariff 

September  9, 1993. 

Take  notice  that  Texas  Eastern 
Transmission  Corporation  (Texas 
Eastern)  on  September  3. 1993  tendered 
for  filing  as  part  of  its  FERC  Gas  Tariff. 
Sixth  Revised  Volume  No.  1,  the  tariff 
sheets  listed  on  Appendix  A  of  the 
filing. 

Texas  Eastern  states  that  it  proposes 
to  provide  open-access  transportation 
service  on  the  Viosca  Knoll  Lateral 
pursuant  to  18  CFR  part  284.  subpart  G 
under  discrete  Rate  Schedules  Viosca 
Knoll  Firm  Transportation  (VKFT)  and 
Viosca  Knoll  Interruptible 
Transportation  (VKIT).  Texas  Eastern 
states  it  has  patterned  Rate  Schedules 
VKFT  and  VKFT  after  currently  effective 
Rate  Schedules  FT-1  and  IT-1  which 
were  approved  by  the  Commission  in 


Texas  Eastern's  restructuring 
proceeding.  Docket  No.  RS92-1 1-000. 
Original  Sheet  Nos.  253E  through  253H 
and  2531  through  253K  set  forth, 
respectively,  the  provisions  of  new  Rate 
Schedules  VKFT  and  VKIT.  The  Rate 
Schedule  VKFT  and  VKIT  Form  of 
Service  Agreements  are  set  forth  on 
Original  Sheet  Nos.  7661  through  766P 
and  Original  Sheet  Nos.  766Q  through 
766U,  respectively. 

Texas  Eastern  states  that  the 
Commission  on  June  4. 1991.  in  Docket 
Nos.  CP88-5 70-000  et  al.,  (Mobile  Bay 
Pipeline  Projects)  issued  its  "Order 
Accepting  in  Part  and  Modifying  in  Part 
Offers  of  Settlement  and  Issuing 
Certificates"  which  authorized  the 
construction  and  operation  of  the  Viosca 
Knoll  203  facilities  as  described  in  the 
application,  as  amended,  in  Docket  No. 
CP88-474-000.  Texas  Eastern  states  that 
completion  of  construction  of  the  Viosca 
Knoll  Lateral  and  the  in-service  date  is 
contemplated  to  occur  in  September 
1993.  Costs  of  the  Viosca  Knoll  Lateral 
are  not  currently  reflected  in  Texas 
Eastern's  rates. 

Texas  Eastern  states  that  it  is  also 
proposing  other  revisions  to  its  FERC 
Gas  Tariff,  Sixth  Revised  Volume  No.  1 
necessary  to  reflect  the  addition  of  Rate 
Schedules  VKFT  and  VKIT.  Second 
Revised  Sheet  Nos.  200,  211,  235  and 
244  and  Third  Revised  Sheet  No,  223 
revise  Section  1  AVAILABILITY  of  Rate 
Schedules  CDS.  FT-1,  PTI,  IT-1  and 
SCT.  respectively,  to  state  that  service 
under  Rate  Schedules  CDS,  FT-1.  PTI. 
IT-l  and  SCT  is  not  available  from 
capacity  subject  to  Rate  Schedules 
VKFT  and  VKIT.  Second  Revised  Sheet 
No.  434  reflects  a  revision  to  Section 
1.26  to  include  Rate  Schedules  VKFT 
and  VKIT  in  the  term  "Open-access  Rate 
Schedules."  Second  Revised  Sheet  Nos. 
451.  463.  471  and  596  of  Sections  3.2. 
3.14.  3.14(J)  and  11.  respectively,  have 
been  revised  to  incorporate  either  Rate 
Schedule  VKFT  or  both  Rate  Schedules 
VKFT  and  VKFT  where  necessary. 
Texas  Eastern  states  that  section 
15.4(B)  on  First  Revised  Sheet  No.  631 
has  been  revised  to  update  the  rate 
sheets  listing  applicable  to  the  GRI 
Surcharge  Provision.  Revisions  to 
section  15.5(C)  and  15.6(A)  on  Second 
Revised  Sheet  No.  633  update  the  rate 
sheets  listing  applicable  to  the  ACA 
Clause  and  reflect  the  addition  of  Rate 
Schedules  VKFT  and  VKFT  to  the  ASA, 
respectively, 

Texas  Eastern  states  that  Second 
Revised  Sheet  Nos.  936.  937.  938  and 
939  have  been  revised  to  incorporate 
Rate  Schedule  VKFT  where  necessary 
into  the  Form  of  Service  Agreement  for 
the  Capacity  Release  Umbrella 
Agreement.  First  Revised  Sheet  Nos. 
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946.  947,  948  and  949  incorporate  Rate 
Schedule  VKFT  into  a  specific 
Addendum  to  the  Form  of  Service 
Agreement  under  the  Capacity  Release 
Umbrella  Agreement 

Texas  Eastern  states  that  the  rates 
which  it  proposes  to  charge  are  set  forth 
on  Original  Sheet  No.  42B.  Workpapers 
showing  the  derivation  of  these  rates  are 
included  herein  as  Appendix  B.  Texas 
Eastern  states  that  these  rates  are  based 
upon  the  estimated  cost  of  the 
certificated  Viosca  Knoll  Lateral 
facilities,  as  shown  on  Appendix  C 
Texas  Eastern  has  utilized  its  settlement 
cost  of  service  factors  including 
depreciation  and  rate  of  return  approved 
by  the  Commission  in  its  "Order  on 
Settlement"  dated  April  15, 1992.  in 
Docket  No.  RP90-119  et  al.  Second \ 
Revised  Sheet  No.  130  includes  the 
Applicable  Shrinkage  Percentage  for 
Rate  Schedules  VKFT  and  VKTT. 

Texas  Eastern  states  that  rates  for  Rate 
Schedule  VKFT  include  a  convertible 
Reservation  Charge,  whereby  a 
maximum  of  $0.1139  per  Dth  may  be 
charged  when  the  Usage-1  Charge  is 
$0.0000  and  a  maximum  Reservation 
Charge  of  $0.0000  may  be  charged  when 
the  Usage-1  Charge  is  $0.1139.  AH 
combinations  of  Reservation  and  Usage- 
1  Charges  will  total  to  $0.1139  per  Dth. 

Texas  Eastern  states  that  use  of  the 
proposed  convertible  Reservation 
Charge  concept  permits  Texas  Eastern 
and  its  Rate  Schedule  VTCFT  customers 
to  negotiate  the  level  of  the  Reservation 
Charge. 

Texas  Eastern  states  that  it  does  not 
propose  to  charge  pursuant  to  either 
Rate  Schedule  VKFT  or  VKIT  surcharges 
to  recover  transition  costs  since  the  gas 
quantities  will  be  delivered  into  Texas 
Eastern's  existing  system  for 
transportation  under  Texas  Eastern's 
other  rate  schedules  and  will  be  charged 
appropriate  transition  costs  at  that  time. 

Texas  Eastern  states  that  in  light  of 
Order  No.  636  regulations  and  &e 
accompanying  changes  occurriHg  in  the 
Natural  Gas  industry,  the  proposed 
incremental  rate  treatment  and 
incremental  open-access  rate  schedules 
applicable  to  service  on  the  Viosca 
lOtioll  Lateral  are  appropriate  in  the 
circumstances. 

The  proposed  effective  date  of  the 
tariff  sheets  listed  on  Appendix  A  of  the 
filing  is  October  3, 1993. 

Texas  Eastern  states  that  copies  of  the 
filing  were  served  on  Texas  Eastern's 
jurisdictional  customers  and  interested 
state  commissions.  Copies  of  this  filing 
were  also  served  on  Santa  Fe  Energy 
and  Murphy  Oil. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion 
to  intervene  or  protest  with  the  Federal 


Energy  Regulatory  Commission,  825 
North  Capitol  Street.  NE.,  Washington, 
DC  20426,  in  accordance  with  Rules  211 
and  214  of  the  Commission's  Rules  of 
Practice  and  Procedure.  All  such 
motions  or  protests  should  be  filed  on 
or  before  September  16. 1993.  Protests 
will  be  considered  by  the  Commission 
in  determining  the  appropriate  action  to 
be  taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  Ospies 
of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection. 
Lois  D.  Cashell. 
Secretary. 

(FR  Doc.  93-22491  Filed  9-14-93;  8:45  am] 
BiUJNO  cooe  •riT-^-H  I 


[Docket  No.  EG93i-80-000] 

John  J.  Wheeling  and  Service  Systems 
Energy;  Application  for  Commission 
Determination  of  Exempt  Wholesale 
Generator  Status 


September  9, 1993. 

On  Septembei  2, 1993,  John  J. 
Wheeling,  of  8204  Camelia  Drive, 
Riverside,  Calif«)mia  92504,  and  Service 
Systems  Energy  (Service  Systems),  filed 
with  the  Federal  Energy  Regulatory 
Commission  an  application  for 
determination  of  exempt  wholesale 
generator  statuslpursuant  to  part  365  of 
the  Commissioi]|'s  regulations. 

Mr.  Wheeling  and  Service  Systems 
propose  to  operate  a  250MW  wind- 
powered  fadhty  on  an  Indian 
reservation  in  the  San  Gorgonio  area 
near  Palm  Springs,  California. 
According  to  Mr.  Wheeling,  the  electric 
energy  generated  by  this  facility  will  be 
sold  exclusively  at  wholesale  within  the 
United  States. 

Any  person  desiring  to  be  heard 
concerning  the  application  for  exempt 
wholesale  genecator  status  should  file  a 
motion  to  intervene  or  comments  with 
the  Federal  Energy  Regulatory 
Commission,  825  North  Capitol  Street, 
NE.,  Washington,  DC  20426,  in 
accordance  with  385.211  and  385.214  of 
the  Commission's  Rules  of  Practice  and 
Procedure.  The  Commission  will  limit 
its  consideration  of  comments  to  those 
that  concern  the  adequacy  or  accuracy 
of  the  application.  All  such  motions  and 
comments  should  be  filed  on  or  before 
September  27, 1993  and  must  be  served 
on  Mr.  Wheeling.  Any  person  wishing 
to  become  a  party  must  file  a  motion  to 
intervene.  Copies  of  this  filing  are  on 


file  with  the  Commission  and  are 

available  for  public  inspection. 

Lois  D.  Cacfaell. 

Secretary. 

[FR  Doc  93-22492  Filed  9-14-93;  8:45  am] 

BtUJNG  COM  •n7-ei-« 


ENVIRONMEhfTAL  PROTECTYON 
AGENCY 


[FRL-4729-8] 

Radiation  Cleanup  Regulation 
Subcommittee  of  the  National  Advisory 
Council  for  Environmental  Policy  and 
Technology;  Public  Meeting 

agency:  Environmental  Protection 

Agency  (EPA). 

ACTION:  Notice  of  public  meeting. 

SUMMARY:  Under  the  Federal  Advisory 
Committee  Act,  PL92563,  EPA  gives 
notice  of  a  two-day  meeting,  open  to  the 
public,  of  the  Radiation  Geanup 
Regulation  Subcommittee  of  the 
National  Advisory  Council  for 
Environmental  Policy  and  Technology's 
(NACEPT)  Environmental  Information 
and  Assessments  (EIA)  Committee. 
Members  of  the  public  will  be  afforded 
the  opportimity  to  submit  written 
comments  to  the  subcommittee  and  to 
make  oral  statements  during  a  limited 
time  set  aside  for  that  purpose.  This  will 
be  the  first  meeting  of  the  Radiation 
Cleanup  Regulation  Subcommittee 
whose  mission  is  to  provide  advice  to 
the  EPA  regarding  the  development  of 
regulations  to  be  applied  to  sites 
contaminated  with  radioactive  materia) 
subject  to  the  Atomic  Energy  Act  and  to 
sites  covered  under  the  authority  of  the 
Comprehensive  Environmental 
Response.  Compensation,  and  Liability 
Act  (CERCLA).  The  CERCLA  sites 
include,  but  are  not  limited  to  federal 
facilities. 

Discussions  at  the  meeting  will 
include  the  effects  of  technical 
feasibility  and  cost  considerations  on 
cleanup  levels:  interaction  of  the 
regulation  with  other  statutes  and 
ordinances,  particularly  those 
addressing  land  use;  aad  methods  for 
involving  local  commimities  in  cleanup 
decisions  at  specific  sites. 
DATES:  The  public  meeting  will  take 
place  October  18  and  19. 1993,  and  will 
be  held  at  the  National  Governors' 
Association  Board  Room,  444  North 
Capitol  Street.  Washington,  DC  20001. 
On  October  18th,  the  meeting  will  b^in 
at  9  a.m.  and  end  at  5  p.m.  and  will 
resume  the  following  day,  October  19,  at 
9  a.m.  and  end  at  2:30  p.m. 
ADDRESSES:  Members  of  the  public 
wishing  to  submit  comments  on  the 
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issues  discussed  by  the  subcommittee 
should  submit  them  in  writing  to: 
USEPA.  Office  of  Radiation  and  hidoor 
Air.  Criteria  and  Standards  Division, 
Mailcode  66031.  401  M  Street,  SW., 
Washington.  DC  20460.  ATTN:  Pamela 
Russell.  Written  comments  may  also  be 
submitted  at  the  public  meeting.  A 
limited  period  of  time  for  the  public  to 
present  oral  comments  to  the  Radiation 
Cleanup  Regulation  Subcommittee  will 
also  be  provided. 

FOR  FURTHER  INFORMATION  CONTACT: 
Pamela  Russell.  OfRce  of  Radiation  and 
Indoor  Air,  Radiation  Studies  Division. 
Mailcode  6603J.  401  M  Street,  SW,. 
Washington.  DC  20460.  For  general 
questions  or  information  on  the  meeting 
logistics,  from  outside  the  Washington, 
DC  area,  call  EPA's  toll-free  Superfund/ 
RCRA  Hothne.  1-800-424-9346.  In  the 
Washington  area,  dial  703-412-9810. 
Copies  of  the  issue  paper  and  the 
agenda  for  the  meeting  can  be  obtained 
by  calling  the  Hotline  or  through  the 
Cleanup  Regulation  Electronic  Bulletin 
Board.  1-800-70G-STDS.  outside  the 
Washington  area;  locally,  call  703-790- 
0825. 

Dated:  September  9, 1993. 
Abby  I.  Pimia, 

Acting  Director,  Office  of  Cooperative 
Environmental  Management. 

[FR  Doc.  93-22572  Filed  9-14-93;  8:45  am) 

BILUNO  COOE  K«O-«0-M 

[FRL-4729-7] 

Superfund  Evaluation  Committea  of 
the  National  Advisory  Council  for 
Environmental  Policy  and  Technology 
(NACEPT);  Open  Meeting 

Under  Public  Law  92463  (The  Federal 
Advisory  Committee  Act),  EPA  gives 
notice  of  a  meeting  on  October  4, 1993 
of  the  Superfund  Evaluation  Committee. 
The  Superfund  Evaluation  Committee  is 
a  subcommittee  of  the  National 
Advisory  Council  for  Environmental 
Pohcy  and  Technology  (NACEPT).  an 
advisory  committee  to  the 
Administrator  of  the  EPA. 

The  Subcommittee  will  present  its 
findings,  after  the  conclusion  of  five 
meetings  to  discuss  key  issues  affecting 
the  reauthorization  of  the  Superfund 
legislation  to  the  Administrator.  The 
meeting  will  take  place  in  the  Great  Hall 
of  the  Department  of  Justice  (DOJ) 
(Constitution  Avenue  between  9th  and 
10th)  from  9:30-5  p.m.  DOJ  is  a  secure 
building  and  there  are  space 
restrictions:  name  and  social  security 
number  of  those  wanting  to  attend  must 
be  submitted  at  least  one  week  prior  to 
the  meetings.  Federal  or  other  picture 
identification  will  be  required  for  entry. 


Interested  parties  may  call  the  RCRA/ 
Superfund  Hotline  at  1-800-424-9346, 
703-920-9810.  or  1-800-486-3323 
(TDD)  for  copies  of  the  materials  EPA  is 
providing  to  the  Committee. 

Written  comments  will  be  reviewed 
by  the  Committee  if  received  one  week 
prior  to  the  meeting.  Written  comments 
of  preferably  not  more  than  25  pages  (at 
least  25  copies)  may  be  provided  to  the 
committee  up  until  the  meeting.  Those 
interested  in  attending  must  contact 
Abby  Pimie  (U.S.  EPA  401  M  St.  SW. 
Washington.  DC  20460.  mail  code, 
A101(F6)  or  phone.  202-260-7567,  or 
fax,  202-260-3682. 

Dated:  September  7. 1993. 
Abby  J.  Pimie, 

NACEPT  Designated  Federal  Official. 
[FR  Doc.  93-22573  Filed  9-14-93;  8:45  am] 
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tFRL-4730-1] 

Intent  to  Grant  an  Exclusive  Patent 
License 

AGENCY:  Environmental  Protection 

Agency. 

ACTION:  Notice  of  intent  to  grant  an 

exclusive  patent  license. 

SUMMARY:  Pursuant  to  37  CFR  part  404. 
EPA  hereby  gives  notice  of  its  intent  to 
grant  an  exclusive,  royalty-bearing, 
revocable  license  to  practice  the 
inventions  described  and  claimed  in  the 
patents  listed  below,  and  all  reexamined 
patents  and  reissued  patents  granted  in 
connection  with  such  patents,  to  a  joint 
venture  of  The  Center  for  the 
Environment  and  Development,  located 
in  Research  Triangle  Park,  North 
Carolina  and  Seoul  Sharp  Company, 
Ltd.,  located  in  Seoul,  South  Korea. 

U.S.  Patent  No.  5,217.511  entitled 
"Enhancement  of  Electrostatic 
Precipitation  with  Electrostatically 
Augmented  Fabric  Filtration."  issued 
June  8, 1993,  and  corresponding  foreign 
patent  applications  filed  under  the 
Patent  Cooperation  Treaty; 

U.S.  Patent  No.  5,059,219  titled 
"Electroprecipitator  with  Alternating 
Charging  and  Short  Collector  Sections," 
issued  October  22, 1991,  and 
corresponding  foreign  patent 
applications  filed  in  Canada.  Australia 
and  the  European  Patent  Office; 

U.S.  Patent  No.  4,904,283  entitled 
"Enhanced  Fabric  Filtration  Through 
Controlled  Electrostatically  Augmented 
Dust  Deposition,"  issued  February  27, 
1990; 

U.S.  Patent  No.  4,885,139  entitled 
"Combined  Electrostatic  and  Acidic  Gas 
Removal  System,"  issued  December  5, 
1989: 


U.S.  Patent  No.  4,822,381  entitled 
"Electroprecipitator  with  Suppression 
of  Rapping  Reentrainment,"  issued 
April  18,  1989. 

The  announcements  of  these  patents 
as  being  available  fur  licensing  were 
made  in  the  March  21, 1990,  January  10, 
1992,  and  March  9. 1992  issues  of  the 
Federal  Register.  The  proposed 
exclusive  license  will  contain 
appropriate  terms,  limitations  and 
conditions  to  be  negotiated  in 
accordance  with  35  U.S.C.  §  209  and  the 
U.S.  Government  Patent  Licensing 
Regulation  at  37  CFR  Part  404. 

EPA  will  negotiate  the  final  terms  and 
conditions  and  grant  the  exclusive 
license,  unless  within  60  days  from  the 
date  of  this  Notice  the  EPA  Patent 
Counsel  receives,  at  the  address  below, 
written  objections  to  the  grant,  together 
with  supporting  documentation.  The 
documentation  from  objecting  parties 
having  an  interest  in  practicing  the 
above  patents  should  include  an 
application  for  exclusive  or 
nonexclusive  license  with  the 
information  set  forth  in  37  CFR  404.8. 
The  EPA  Patent  Counsel  and  other  EPA 
officials  will  review  all  written 
responses  and  then  recommend  to  the 
Assistant  Administrator  for  Research 
and  Development,  for  the  U.S. 
Environmental  Protection  Agency,  or 
his  or  her  designee,  who  has  been 
delegated  the  authority  to  issue  patent 
licenses  under  35  U.S.C.  207,  whether  to 
grant  the  exclusive  license. 
DATES:  Comments  to  this  notice  must  be 
received  by  the  EPA  Patent  Counsel  at 
the  address  listed  below  on  or  before 
November  15, 1993. 
FOR  FURTHER  INFORMATION  CONTACT: 
Thomas  Gorman,  Patent  Counsel,  Office 
of  General  Counsel  (LE-132K),  U.S. 
Environmental  Protection  Agency, 
Washington,  DC  20460,  Telephone  (202) 
260-1339. 
Gerald  H.  Yamada, 
Acting  General  Counsel. 
[FR  Doc.  93-22574  Filed  9-14-93;  8:45  am] 
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[OPP-180901:  FRL  4644-3] 

Receipt  of  Application  for  Emergency 
Exemption  to  Use  DIfenoconazole; 
Solicitation  of  Public  Comment 

AGENCY:  Environmental  Protection 
Agency  (EPA). 
ACTION:  Notice. 

SUMMARY:  EPA  has  received  a  specific 
exemption  request  from  the  Idaho 
Department  of  Agriculture  (hereafter 
referred  to  as  the  "Applicant")  for  use 
of  the  fungicide  difenoconazole  (trade 


name  Dividend)  (CAS  No.  119446-68-3) 
to  control  dwarf  bunt  or  TCK  smut 
Tilletia  controversa  on  up  to  300,000 
pounds  of  winter  wheat  seed  in  Idaho. 
In  accordance  with  40  CFR  166.24,  EPA 
is  soliciting  public  comment  before 
making  the  decision  whether  or  not  to 
grant  the  exemption. 

DATES:  Comments  must  be  received  on 
or  before  September  30,  1993. 

ADDRESSES:  Three  copies  of  written 
comments,  bearing  the  identification 
notation  "OPP-1 80901"  should  be 
submitted  by  mail  to:  Public  Docket  and 
Freedom  of  Information  Section,  Field 
Operations  Division  (H7506C).  Office  of 
Pesticide  Programs,  Environmental 
Protection  Agency.  401  M  St..  SW.. 
Washington.  D.C.  20460.  In  person, 
bring  comments  to;  Rm.  1132.  Crystal 
Mall  #2,  1921  Jefferson  Davis  Highway. 
Arhngton,  VA.  Information  submitted  in 
any  comment  concerning  this  notice 
may  be  claimed  confidential  by  marking 
any  part  or  all  of  that  information  as 
"Confidential  Business  Information." 
Information  so  marked  will  not  be 
disclosed  except  in  accordance  with 
procedures  set  forth  in  40  CFR  part  2. 
A  copy  of  the  comment  that  does  not 
contain  Confidential  Business 
Information  must  be  provided  by  the 
submitter  for  inclusion  in  the  public 
record.  Information  not  marked 
confidential  may  be  disclosed  publicly  . 
by  EPA  without  prior  notice.  All  written 
comments  filed  pursuant  to  this  notice 
will  be  available  for  public  inspection  in 
Rm.  1132.  Crystal  Mall  #2. 1921 
Jefferson  Davis  Highway,  Arlington.  VA. 
from  8  a.m.  to  4  p.m..  Monday  through 
Friday,  except  legal  holidays. 

FOR  FURTHER  INFORMATION  CONTACT:  By 

mail:  Libby  Pemberton,  Registration 
Division  (H7505W).  Office  of  Pesticide 
Programs,  Environmental  Protection 
Agency.  401  M  St..  SW..  Washington. 
DC.  20460.  Office  location  and 
telephone  number:  Room  52,  6th  Floor, 
2800  Jefferson  Davis  Highway, 
Arlingto:i,  VA  (703-308-8326). 

SUPPLEMENTARY  iNFORitlATION:  Pursuant 
to  section  18  of  the  Federal  Insecticide. 
Fungicide,  and  Rodenticide  Act  (FIFRA) 
(7  U.S.C.  136p],  the  Administrator  may, 
at  his  discretion,  exempt  a  State  agency 
from  any  registration  provision  of 
FIFRA  if  he  determines  that  emergency 
conditions  exist  which  require  such 
exemption.  The  Applicant  has  requested 
the  Administrator  to  issue  a  specific 
exemption  for  the  use  of  the  fungicide, 
difenoconazole.  available  as  Dividend 
3FS  from  Ciba-Geigy  Corporation,  to 
control  dwarf  bunt  or  TOC  smut  on  up 
to  300,000  pounds  of  winter  wheat  seed 
in  Idaho.  Information  in  accordance 


with  40  CFR  part  166  was  submitted  as 
part  of  this  request. 

According  to  the  Applicant,  dwarf 
bunt  (TCK  smut)  can  be  a  very 
devastating  fungal  pathogen  in  winter 
wheat,  fields  in  Idaho.  A  severe  infection 
can  result  in  complete  devastation  of  the 
wheat  head  and  a  100  percent  crop  loss 
in  some  susceptible  varieties.  Winter 
snow  cover  in  1992,  and  vret  19y3 
spring  conditions  have  created  favorable 
conditions  for  the  development  of  dwarf 
bunt  disease  in  Idaho.  According  to  the 
Applicant,  no  registered  pesticides  or 
alternative  practices  are  available  that 
will  adequately  control  this  disease.  If 
difenoconazole  is  not  available  for  use. 
economic  losses  of  nearly  $9  million  are 
expected  in  1993  due  to  yield  losses  in 
winter  wheat.  Uoder  the  proposed 
exemption,  one  application  of  Ehvidend 
3FS  would  be  made  at  the  rate  of  0.5  to 
1 .0  fluid  ounce  pier  100  pounds  of  seed. 
The  dilution  rate!  is  a  minimum  of  16 
ounces  of  water  vising  a  standard  slurry 
or  mist-type  seed  treater. 

This  notice  does  not  constitute  a 
decision  by  EPA  bn  the  appUcation 
itself.  The  regulations  governing  section 
18  require  publication  of  a  notice  of 
receipt  in  the  Federal  Register  and 
solicit  public  conjment  on  an 
application  for  a  Specific  exemption 
proposing  use  of  p  new  chemical  (i.e., 
an  active  ingredient  not  contained  in 
any  currently  registered  pesticide)  {40 
CFR  166  34  (a)(1)).  Difenoconazole  is  a 
new  chemical.  Accordingly,  interested 
persons  may  submit  written  views  on  " 
this  subject  to  the  Field  Ojjeralions 
Division  at  the  address  above.  The 
Agency  will  review  and  consider  all 
comments  received  during  the  comment 
period  in  determining  whether  to  issue 
the  emergency  exemption  requested  by 
the  Idaho  Departrnent  of  Agriculture. 

Dated:  August  25, 1993. 

Lawrence  E.  Culleen, 

Acting  Director,  Registrotioa  Division,  Office 
of  Pesticide  Progran^.         i 

[FR  Doc  93-22297  Filed  9^14-93;  8:45  am) 
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Announcement  of  Fuel  Economy 
Retrofit  Device  Evaluation  for  the 
Fuelon  Power  Ga  :K}line  Fusi  Additive 

AGENCY:  Environmiental  Protection 
Agency  (EPA). 

ACTION:  Notice  of  Fuel  Economy  Retrofit 
Device  Evaluation, 

SUMMARY:  This  document  announces  the 
completion  of  the  EPA  evaluation  of  the 
Fuelon  Power"  g^line  fuel  additive 


under  provisions  of  section  511  of  the 
Motor  Vehicle  Information  and  Cost 
Savings  Act.  The  notice  also  announces 
our  findings,  conclusions,  and  the 
availability  of  the  report. 

FOR  FURTHER  INFORMATION  CONTACT: 
Edward  Anthony  Barth,  Regulation 
Development  and  Support  Division, 
Office  of  Mobile  Sources, 
Environmental  Protection  Agency,  2565 
Plymouth  Road,  Ann  Arbor,  Michigan 
48105.  Telephone:  (313)  668-4299 

SUPPtXMENTARY  INFORUATKMt: 

I.  Background 

Section  511(bKl)  and  section  511(c)  of 
the  Motor  Vehicle  Information  and  Cost 
Savings  Act  (15  U.S.C.  2011(b))  requires 
that: 

(b)(1)  "Upon  application  of  any 
manufacturer  of  a  retrofit  device  (or 
prototype  thereof),  upon  the  request  of  the 
Federal  Trade  Commission  pursuant  to 
subsection  (a),  or  upon  his  own  motion,  the 
EP.^  Administrator  shall  evaluate,  in 
accordance  with  rules  prescribed  under 
subsection  (d),  any  retrofit  device  to 
determine  whether  the  retrofit  device 
increases  fuel  economy  and  to  determine 
whether  the  representations  (if  any)  made 
with  respect  to  such  retrofit  devices  are 
accurate." 

(c)  "The  EPA  Administrator  shall  publish 
in  the  Federal  Register  a  summary  of  the 
results  of  ali  tests  conducted  under  this 
section,  together  with  the  EPA 
Administrator's  conclusions  as  to  (1)  the 
effect  of  any  retrofit  device  on  fuel  economy,. 
(2)  the  effect  of  any  such  device  on  emissions 
of  air  pollutants:  and  (3)  any  other 
information  which  the  Administrator 
determines  to  be  relevant  in  evaluating  such 
device." 

EPA  published  final  regulations 
establishing  procedures  for  conducting 
evaluations  of  fuel  economy  retrofit 
devices  on  March  23, 1979  l44  FTl 
17946). 

II.  Origin  of  Request  for  Evaluation. 
Device  Descriptions  and  Report 

Identification 

This  evaluation  of  the  Fuelon  Power 
gasoline  fuel  additive  was  conducted 
upon  the  request  of  the  Federal  Trade 
Commission.  Fuelon  Power  is  an 
aftermarket  gasoline  fuel  additive  that  is 
added  to  the  vehicle  tank  by  the 
operator  when  refueling  the  vehicle. 
The  product  consists  of  a  proprietary 
blend  of  hydrocarbon  products  which 
are  claimed  to  substantially  reduce 
vehicle  exhaust  emissions  and  improve 
fuel  economy. 

Two  reporis  were  developed  by  EPA. 
the  first  report.  "EPA  Evaluation  of  the 
Fuelon  Power  Gasoline  Fuel  Additive 
Under  section  511  of  the  Motor  Vehicle 
Information  and  Cost  Savings  Act", 
Report  Number  EPA-AA-TEB-5 11-92- 
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01  contains  the  analysis  and 
conclusions  and  consists  of  22  pages 
including  all  attachments.  The  second 
report,  "Emissions  and  Fuel  Economy 
Effects  of  the  Fuelon  Power  Gasoline 
Fuel  Additive".  Report  Number  EPA- 
AA-TEB-92-01.  consists  of  13  pages 
and  completely  describes  EPA  testing  of 
the  Fuelon  Power  gasoline  fuel  additive. 
This  report  is  contained  in  the 
preceding  511  Evaluation  report  as  an 
attachment. 

III.  Availability  of  Evalu^lion  Reports 

Copies  of  these  reports  may  be 
obtained  from  the  National  Technical 
Information  Service  by  using  the  above 
report  numbers.  Address  requests  to: 
National  Technical  Information  Service. 
U.S.  Department  of  Commerce. 
Springfield.  VA  22161.  Telephone:  (703) 
487-4650  or  FTS  737-4650 

IV.  Summary  of  Evaluation 

EPA  fully  considered  all  of  the 
information  readily  available  for  the 
additive.  The  evaluation  of  the  Fuelon 
Power  gasoline  fuel  additive  was  based 
on  the  information  provided  by  the 
manufacturer  with  the  additive,  related 
literature,  and  the  results  of  the  EPA 
confirmatory  testing  of  the  additive. 

Two  typical  vehicles  were  tested  at 
EPA's  Motor  Vehicle  Emission 
Laboratory.  The  basic  test  sequence 
included  1.000  miles  of  mileage 
accumulation,  duplicate  Federal  Test 
Procedures  (FTP),  and  duplicate 
Highway  Fuel  Economy  Tests  (HFET). 
This  test  sequence  was  conducted  both 
without  and  with  the  Fuelon  Power 
additive  in  the  test  vehicle's  fuel. 

The  overall  conclusion  from  the 
testing  and  evaluation  is  that  the  Fuelon 
Power  gasoline  fuel  additive  did  not 
significantly  reduce  vehicle  emissions 
or  improve  fuel  economy  for  either  the 
FTP  or  HFET. 

The  additive  clearly  did  not  reduce 
vehicle  exhaust  emissions  nor  produce 
the  large — greater  than  15  percent — fuel 
economy  benefits  claimed  by  the 
manufacturer.  Therefore,  users  of  the 
Fuelon  Power  gasoline  additive  are 
unlikely  to  realize  either  an  emissions 
or  fuel  economy  benefit  in  actual 
driving.  Vehicle  operation  and 
performance  were  unchanged  by  the 
additive. 

Dated:  September  8. 1993. 
Michael  H.  Shapiro, 

Acting  Assistant  Administrator  for  Air  and 
Badiation. 
[PR  Doc.  93-22569  Filed  9-14-93;  8:45  am] 
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[OPPTS-44601;  FRL-4643-61 

TSCA  Chemical  Testing;  Receipt  of 
Test  Data 

AGENCY:  Environmental  Protection 
Agency  (EPA). 

action:  Notice. 


Dated:  September  1, 1993. 

Oiu-les  M.  Auer, 

Director,  Chemical  Control  Division.  Office 
of  Pollution  Prevention  and  Toxics. 

|FR  Doc,  93-22568  Filed  9-14-93;  845  ami 
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summary:  This  notice  announces  the 
receipt  of  test  data  on  sodium  cyanide 
(CAS  No.  143-33-9)  submitted  pursuant 
to  a  testing  consent  order  under  the 
Toxic  Substances  Control  Act  (TSCA). 
Publication  of  this  notice  is  in 
compliance  with  section  4(d)  of  TSCA. 

FOR  FURTHER  INFORMATION  CONTACT: 
Susan  B.  Hazen.  Director, 
Environmental  Assistance  Division  (TS- 
799).  Office  of  Pollution  Prevention  and 
Toxics.  Environmental  Protection 
Agency.  Rm.  E-543B.  401  M  St..  SW.. 
Washington.  DC  20460.  (202)  554-1404. 
TDD  (202)  554-0551. 

SUPPL£MENTARY  INFORMATION:  Under  40 
CFR  790.60.  all  TSCA  section  4  consent 
orders  must  contain  a  statement  that 
results  of  testing  conducted  pursuant  to 
these  testing  consent  orders  will  be 
announced  to  the  public  in  accordance 
with  section  4(d). 

I.  Test  Data  Submissions 

Test  data  for  sodium  cyanide  were 
submitted  by  DuPont  Chemicals 
pursuant  to  a  testing  consent  order  at  40 
CFR  799.5000.  They  were  received  by 
EPA  on  August  9, 1993.  The  submission 
describes  a  LCjo  study  with  the 
Northern  Bobwhite  using  water  borne 
exposure  and  a  LCso  study  with  the 
mallard  using  water  borne  exposure. 
This  chemical  is  used  in  the  heap  leach 
process  for  mining. 

EPA  has  initiated  its  review  and 
evaluation  process  for  these  data 
submissions.  At  this  time,  the  Agency  is 
unable  to  provide  any  determination  as 
to  the  completeness  of  the  submissions. 

II.  Public  Record 

EPA  has  established  a  public  record 
for  this  TSCA  section  4(d)  receipt  of 
data  notice  (docket  number  OPPTS- 
44601).  This  record  includes  copies  of 
all  studies  reported  in  this  notice.  The 
record  is  available  for  inspection  from  8 
a.m.  to  12  noon  and  1  p.m.  to  4  p.m., 
Monday  through  Friday,  except  legal 
holidays,  in  the  TSCA  Nonconfidential 
Information  Center,  also  known  as, 
TSCA  Public  Docket  Office.  Rm.  E- 
G102,  401  M  St..  SW..  Washington.  DC 
20460. 

Authority:  15  U.S.C.  2603. 


Clean  Water  Act  Class  II:  Proposed 
Administrative  Penalty  Assessment 
and  Opportunity  to  Comment 
Regarding  the  City  of  Independence, 
MO 

AGENCY:  Environmental  Protection 
Agency  ("EPA"). 
ACTION:  Notice  of  proposed 
administrative  penalty  assessment  and 
opportunity  to  comment  regarding  the 
City  of  Independence,  Missouri. 

SUMMARY:  EPA  is  providing  notice  of  a 
proposed  administrative  penalty 
assessment  for  alleged  violations  of  the 
Clean  Water  Act  ("Act").  EPA  is  also 
providing  notice  of  opportunity  to 
comment  on  the  proposed  assessment. 

Under  33  U.S.C.  1319(g),  EPA  is 
authorized  to  issue  orders  assessing 
civil  penalties  for  various  violations  of 
the  Act.  EPA  may  issue  such  orders  after 
filing  a  Complaint  commencing  either  a 
Class  I  or  Class  II  penalty  proceeding. 
EPA  provides  public  notice  of  the 
proposed  assessment  pursuant  to  33 
U.S.C.  1319(g)(4)(A). 

Xllass  II  proceedings  are  conducted 
under  EPA's  Consolidated  Rules  of 
Practice  Governing  the  Administrative 
Assessment  of  Civil  Penalties  and  the 
Revocation  or  Suspension  of  Permits,  40 
CFR  part  22.  The  procedures  by  which 
the  public  may  submit  written  comment 
on  a  Proposed  Class  II  order  or 
participate  in  a  Class  II  proceeding,  and 
the  procedures  by  which  a  respondent 
may  request  a  hearing,  are  set  forth  in 
the  Consolidated  Rules.  The  deadline 
for  submitting  public  comment  on  a 
proposed  Class  II  order  is  thirty  (30) 
days  after  issuance  of  public  notice. 

On  September  16. 1993,  EPA 
commenced  the  following  Class  II 
proceeding  for  the  assessment  of 
penalties  by  filing  with  the  Regional 
Hearing  Clerk,  U.S.  Environmental 
Protection  Agency,  Region  VII,  726 
Minnesota  Avenue,  Kansas  City,  Kansas 
66101.  (913)  551-7630.  the  following 
Complaint: 

In  the  Matter  of  the  City  of 
Independence,  Missouri.  EPA  Docket 
No.  VII-93-H-0001  and  VII-93-W- 
0001. 

The  Complaint  proposes  a  penalty  of 
One  Hxmdred  Twenty-Five  Thousand 
DollaTS.($125.000)  for  failing  to  comply 


with  certain  conditions  of  its  National 
Pollutant  Discharge  Elimination  System 
permit  concerning  the  acceptance  and 
treatment  of  wastes  hauled  to  its  Rock  . 
Creek  waste  water  treatment  plant  under 
contract. 

FOR  FURTHER  INFORMATION:  Persons 
wishing  to  receive  a  copy  of  EPA's 
Consolidated  Rules,  review  the 
Complaint  or  other  documents  filed  in 
this  proceeding,  comment  upon  the 
proposed  penalty  assessment,  or 
otherwise  participate  in  the  proceeding 
should  contact  the  Regional  Hearing 
Clerk  identified  above. 

The  administrative  record  for  the 
proceeding  is  located  in  the  EPA 
Regional  Office  at  the  addre'ss  stated 
above,  and  the  file  will  be  open  for 
public  inspection  during  normal 
business  hours.  All  information 
submitted  by  the  City  of  Independence, 
Missouri  is  available  as  part  of  the 
administrative  record,  subject  to 
provisions  of  law  restricting  public 
disclosure  of  confidential  information. 
In  order  to  provide  opportunity  for 
public  comment,  EPA  will  issue  no  final 
order  assessing  a  penalty  in  this 
proceeding  prior  to  thirty  (30)  days  from 
the  date  of  this  notice. 

Dated:  September  3, 1993. 
Wiiliam  W.  Rice, 
Acting  Regional  Administrator. 
IFR  Doc.  93-22575  Filed  9-14-93;  8:45  am] 

BILUNG  CODE  65«0-S0-M 


FEDERAL  COMMUNICATIONS 
COMMISSION 

Public  Infotmatlon  Collection 
Requirements  Submitted  to  Office  of 
Management  and  Budget  for  Review 

September  7, 1993. 

The  Federal  Communications 
Commission  has  submitted  the 
following  information  collection 
requirements  to  OMB  for  review  and 
clearance  under  the  Paperwork 
Reduction  Act  of  1980  (44  U.S.C.  3507). 

Copies  of  these  submissions  may  be 
purchased  from  the  Commission's  copy 
contractor.  International  Transcription 
Service,  Inc.,  2100  M  Street,  NW.,  suite 
140,  Washington,  DC  20037,  (202)  857- 
3800.  For  further  information  on  these 
submissions  contact  Judy  Boley,  Federal 
Communications  Commission,  (202) 
632-0276.  Persons  wishing  to  comment 
on  these  information  collections  should 
contact  Jonas  Neihardt,  Office  of 
Management  and  Budget,  room  3235 
NEOB,  Washington,  DC  20503,  (202) 
395-4814. 

OMB  Number.  3060-0161. 


Title:  Section  73.61,  AM  directional 
antenna  field  strength  measurements. 

Action:  Extension  of  a  currently 
approved  collection. 

Respondents:  Businesses  or  other  for- 
profit. 

Frequency  of  Response: 
Recordkeeping  requirement. 

Estimated  Annual  Burden:  1,847 
recordkeepers;  19.232  hours  average 
burden  per  recordkeeper;  35,522  hours 
total  annual  burden. 

Needs  and  Uses:  Section  73.61 
requires  that  each  AM  station  using 
directional  antennas  make  field  strength 
measurements  as  often  as  necessary  to 
insure  proper  directional  antenna 
system  operation.  Stations  not  having 
approved  sampling  systems  make  field 
strength  measurements  every  three 
months.  Stations  with  approved 
sampling  systems  must  make  field 
strength  measurements  as  often  as 
necessary.  Also,  all  AM  stations  using 
directional  antennas  must  make  partial 
proofs  of  performance  as  often  as 
necessary.  The  data  is  used  by  FCC  Staff 
in  field  inspections/investigations  and 
by  AM  licensees  with  directional 
antennas  to  ensure  that  adequate 
interference  protection  is  maintained 
between  stations  and  to  ensure  proper 
operation  of  antennas. 

OMB  Number,  306P;-0326. 

Title:  Section  73.69,  Antenna 
monitors. 

Action:  Extension  of  a  currently 
approved  collection. 

Respondents:  Businesses  or  other  for- 
profit  (including,  small  businesses). 

Frequency  of  response:  On  occasion 
reporting  requirement. 

Estimated  Annual  Burden:  20 
responses;  1.5  hours  average  burden  per 
response;  30  hours  total  annual  burden. 

Needs  and  Uses:  Section  73.69(c) 
requires  AM  station  licensees  with 
directional  antennas  to  file  an  informal 
request  to  operate  without  required 
monitors  with  the  Engineer  in  Charge  of 
the  radio  district  in  which  the  station  is 
located  when  conditions  beyond  the 
control  of  the  licensee  prevent  the 
restoration  of  an  antenna  monitor  to 
service  within  the  allowed  period. 
Section  73.69(d)(1)  requires  that  AM 
licensees  with  directional  antermas 
request  and  obtain  temporary  authority 
to  operate  with  parameters  at  variance 
with  licensed  values  when  an 
authorized  antenna  monitor  is  replaced 
pending  issuance  of  a  modified  license 
specifying  new  parameters.  Section 
73.69(d)(5)  requires  AM  licensees  with 
directional  antennas  to  submit  an 
informal  request  for  modification  of 
license  to  the  FCC  within  30  days  of  the 
date  of  antenna  monitor  replacement. 


Station  licensees  must  operate  in 
accordance  with  station  licenses. 

Federal  Communications  Commission. 

WUliam  F.  Galon. 

Acting  Secretary. 

(FR  Doc.  93-22473  Filed  9-14-93;  8:45  am) 

BIUMG  CODE  ITia-OI-M 


Public  Information  Collection 
Requirements  Submitted  to  Office  of 
Management  and  Budget  for  Review 

September  7. 1993. 

The  Federal  Communications 
Commission  has  submitted  the 
following  information  collection 
requirements  to  OMB  for  review  and 
clearance  under  the  Paperwork 
Reduction  Act  of  1980  (44  U.S.C.  3507). 

Copies  of  these  submissions  may  be 
purchased  from  the  Commission's  copy 
contractor.  International  Transcription 
Service,  Inc.,  2100  M  Street  NW.,  suite 
140,  Washington,  DC  20037,  (202)  857- 
3800.  For  further  information  on  these 
submissions  contact  Judy  Boley,  Federal 
Communications  Commission,  (202) 
632-0276.  Persons  wishing  to  comment 
on  these  information  collections  should 
contact  Jonas  Neihardt,  Office  of 
Management  and  Budget,  room  3235 
NEOB,  Washington,  DC  20503,  (202) 
395-4814. 

OMB  Number:  3060-0165. 

Title:  Part  41  Franks.  §  41.31,  Records 
to  be  Maintained  and  Reports  to  be 
Filed. 

Action:  Extension  of  a  currently 
approved  collection. 

Respondents:  Businesses  or  other  for- 
profit. 

Frequency  of  Response: 
Recordkeeping  requirement  and  on 
occasion  reporting  requirement. 

Estimated  Annual  Burden:  68 
recordkeepers;  6  hours  average  burden 
per  recordkeeper;  408  hours  total  annual 
burden. 

Needs  and  Uses:  Section  210  of  the 
Communications  Act  of  1934,  as 
amended,  requires  that  common  carriers 
subject  to  the  Act  maintain  records  to 
reflect  the  name,  address,  etc.,  of 
persons  holding  telephone  or  telegraph 
franks,  so  as  to  enable  tho  Commission 
and/ or  carriers  to  compile,  if  needed, 
reports  in  this  area.  Though  the 
Commission  is  not  ci^rrently  requiring 
the  actual  periodic  reporting  of  this 
data,  it  is  information  which  should 
continue  to  be  maintained  in  case  the 
need  arises  to  assure  that  the  franking 
privileges  are  being  adequately  policed 
by  the  companies  themselves.  Section 
41.31  of  the  Commission's  rules 
implements  Section  210  of  the 
Communications  Act  of  1934.  This 
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information  helps  to  ensure  that  franks 
are  being  addressed  fairly.  Failure  to 
have  the  information  recorded  would 
prohibit  the  Commission  from  being 
able  to  respond  to  complaints  and  from 
generally  being  able  to  police  the 
activity. 

OMB  Number:  3060-0147. 

Title:  Section  64.804,  Extension  of 
Unsecured  Credit  for  Interstate  and 
Foreign  Communications  Services  to 
Candidates  for  Federal  Office. 

Action:  Extension  of  a  currently 
approved  collection. 

Respondents:  Businesses  or  other  for- 
profit. 

Frequency  of  Response:  Semi-annual 
reporting  requirement. 

Estimated  Annual  Burden:  26 
responses;  8  hours  average  burden  per 
response;  208  hours  total  annual 
burden. 

Needs  and  Uses:  Collection  of  this 
information  is  required  by  statute — 
Section  401  of  the  Federal  Election 
Campaign  Act  of  1971.  Public  Law  92- 
225.  Section  64.804  of  FCC  rules, 
requires  coramimications  common 
carriers  with  operating  revenues 
exceeding  $1  million  who  extend 
unsecured  credit  to  a  political  candidate 
or  person  on  behalf  of  such  candidate 
for  Federal  office  to  report,  twice  a  year, 
data  including  due  and  outstanding 
balances.  This  information  is  used  by 
the  agency  to  monitor  the  extent  of 
credit  extended  to  candidates  for 
Federal  office. 

Federal  Communications  Coounissioo. 
William  F.  Catoo. 
Acting  Secretary. 
IFR  Doc.  93-22474  Filed  9-14-93;  8:45  ami 

BILUNO  COOC  (71K01-M 


[Report  No.  1964] 

Petition  for  Reconsideration  of  Action 
in  Rulemaldng  Proceeding 

September  9. 1993. 

Petition  for  reconsideration  has  been 
filed  in  the  Commission  rulemaking 
proceeding  listed  in  this  Public  Notice 
and  published  pursuant  to  47  CFR 
1.429(e).  The  full  text  of  this  document 
is  available  for  vieMdng  and  copying  in 
room  239. 1919  M  Street.  NW. 
Washington,  DC  or  may  be  purchased 
from  the  Commission's  copy  contractor 
ITS.  Inc.  (202)  857-3800.  Opposition  to 
this  petition  must  be  filed  September 
30. 1993.  See  S  1.4(b)(1)  of  the 
Commission's  rules  (47  CFR  1.4  (b)(1)). 
Replies  to  an  opposition  must  be  filed 
within  10  days  after  the  time  for  filing 
oppositions  has  expired. 

Subject:  Implementation  of  section 
4(g)  of  the  Cable  Television  Consumer 


Protection  Act  of  1992  (MM  Docket  No. 
93-«) 

Number  of  Petitions  Filed:  1 
Federal  Communicatioas  Commissioa. 
William  F.  Caton. 
Acting  Secretary. 
(FR  Doc.  93-22472  Filed  »-l4-93;  8:45  am] 

BILLMG  CODC  l7ia-ei-M 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Centara  for  Oiaeaaa  Control  and 
Prevention 

[Program  Announcemant  No.  403] 

Cooparativa  Agraamanta  for  National 
Program*  to  Strangthan 
Comprahansiva  Sctwol  Heattti 
Programs  and  Prevent  Health 
Problems  Among  Youtti;  Amandmant 

A  notice  announcing  the  availability 
of  Fiscal  Year  1994  funds  for 
cooperative  agreements  for  National 
Programs  to  Strengthen  Comprehensive 
School  Health  Programs  and  Prevent 
Health  Problems  Among  Youth  was 
published  in  the  Federal  Register  on 
September  3, 1993.  The  notice  is 
amended  as  follows: 

On  page  46974.  third  column,  under  the 
heading  "Eligible  Applicants",  the  first 
paragraph  is  amended  to  read:  "Eligible 
applicants  are  national  organizations  and 
national  minority  organizations  that  are 
health,  education,  and  social  service  agencies 
that  are  private,  nonprofit,  professional,  or 
voluntary.  Eligible  applicants  must  have 
organizational  capacities  and  experience  to 
assist  state  and  local  education  agencies, 
institutions  of  higher  education,  andJor  other 
relevant  agencies  in  preventing  behaviors 
that  place  young  people  at  risk  for  HIV 
infection,  STDs,  and  other  important  health 
problems.  Eligible  organizations  must  also 
have  affiliate  offices,  organizations,  or 
constituencies  in  a  miniiniinn  of  10  states  and 
territories." 

All  other  information  and 
requirements  of  the  September  3, 1993, 
Federal  Register  notice  remain 
unchanged. 

Dated:  September  9. 1993. 
Robert  L.  Foster. 

Acting  Associate  Director  for  Marmgemetit 
and  Operations,  Centers  for  Diseasa  Control 
and  Prevention  (CDC). 
[FR  Doc.  93-22510  Filed  9-14-93;  8:45  am] 
BILUNO  COOe  S1W-1S-P 


Food  and  Drug  Administration 
[Doclcet  No.  930*0287] 

'Kjuidenca  Documant  for  Lead  in 
ShaHfiah;"  AvattabHIty 

AGENCY:  Food  and  Drug  Adoiinistration, 

HHS. 

ACnON;  Notice. 

SUMMARY:  The  Food  and  Drug 
Administration  (FDA)  is  announcing  the 
availability  of  a  guidance  document 
entitled  "Guidance  Document  for  Lead 
in  Shellfish."  This  dooiment  was 
developed  in  response  to  requests  from 
various  State  public  health  and 
environmental  agencies.  This  document 
addresses  lead,  a  contaminant  that  is  of 
particular  concern  to  the  agency  and  to 
State  authorities.  The  information 
provided  in  this  guidance  document 
should  assist  State  and  local 
decisionmakers  in  addressing  the  local 
or  regional  problems  with  lead  in 
shellfish.  This  information  will  also  be 
useful  in  determining  the  need  to  issue 
consumption  advisories  or  to  close 
harvesting  waters  when  shellfish 
harvested  from  particular  waters  are 
foimd  to  be  contaminated. 
AOORESSES:  Submit  written  requests  for 
single  copies  of  this  guidance  document 
(free  of  charge)  to  the  Food  and  Drug 
Administration.  Policy  Guidance 
Branch  (HFS-416).  200  C  St.  SW.. 
Washington,  DC  20204.  Requests  should 
be  identified  with  the  docket  number 
found  in  brackets  in  the  heading  of  this 
document.  Send  two  self-addressed 
adhesive  labels  to  assist  that  office  in 
processing  your  request.  The  guidance 
document  is  available  for  public 
examination  in  the  Dockets 
Management  Branch  (HFA-305),  Food 
and  Drug  Administration,  rm.  1-23, 
12420  Parklawn  Dr..  Rockville.  MD 
20857,  between  9  a.m.  and  4  p.m., 
Monday  through  Friday. 
FOR  FURTHER  MFORMATKW  CONTACT: 
Gregory  M.  Cramer.  Center  for  Food 
Safety  and  Applied  Nutrition  (HFS- 
416),  Food  and  Drug  Administration, 
200  C  St.  SW.,  Washington.  DC  20204, 
202-254-3888. 

SUPPLEMENTARY  INFORMATION:  FDA  has 
prepared  a  guidance  document  on  lead 
in  shellfish  entitled,  "Guidance 
Document  for  Lead  in  Shellfish,"  in 
response  to  requests  from  various  State 
public  health  and  environmental 
agencies.  This  document  will  assist 
State  and  local  decisionmakers  in 
addressing  the  public  health 
significance  of  lead  in  shellfish  and  in 
evaluating  the  need  for  issuance  of 
consumption  advisories  or  to  close 
harvesting  wraters  when  shellfish 


harvested  from  particular  waters  are 
found  to  be  contaminated. 

In  the  Federal  Register  of  February 
26. 1993  (58  FR  11609),  the  agency 
announced  the  availabihty  of  four  other 
guidance  documents  on  elemental 
contaminants  in  shellfish,  "Guidance 
Document  for  Arsenic  in  Shellfish," 
"Guidance  Dociunent  for  Cadmium  in 
Shellfish,"  "Guidance  Document  for 
Chromium  in  Shellfish,"  and  "Guidance 
Docimient  for  Nickel  in  Shellfish." 

The  guidance  document  that  is  the 
subject  of  this  notice  provides  public 
health  information  about  lead,  how  to 
sample  shellfish  in  preparation  for 
testing  for  lead,  procedures  for 
analyzing  for  lead  contamination, 
consumption  and  exposure  assessments, 
and  a  summary  of  the  toxicological  and 
adverse  effects  of  lead.  Guidance  is 
provided  on  how  tolerable  levels  of 
shellfish  consumption  or  contamination 
might  be  determined. 

FDA  plans  to  develop  additional 
guidance  documents  to  address  other 
contaminants  present  in  shellfish  and 
finfish  that  are  of  public  health 
significance. 

Dated:  September  9, 1993. 
Michael  R.  Taylor, 

Deputy  Commissioner  jot  Policy. 

[PR  Doc.  93-22512  Filed  9-14-93;  8:45  am] 

BILLING  CODE  41MM>1-F 


DEPARTMENT  OF  HOUSING  AND 
URBAN  DEVELOPMENT 

Office  of  Administration 
[Docket  No.  N-93-0665] 

Submission  of  Proposed  Information 
Collections  to  0MB 

AGENCY:  Office  of  Administration,  HUD. 


ACTION:  Notices. 


SUMMARY:  The  proposed  information 
collection  requirements  described  below 
have  been  submitted  to  the  Office  of 
Management  and  Budget  (OMB)  for 
review,  as  required  by  the  Paperwork 
Reduction  Act.  The  Department  is 
soliciting  public  comment  on  the 
subject  proposals. 
ADDRESSES:  Interested  persons  are 
invited  to  submit  comments  regarding 
these  proposals.  Comments  should  refer 
to  the  proposal  by  name  and  should  be 
sent  to:  Angela  Antonelli.  OMB  Desk 
Officer,  Office  of  Management  and 
Budget,  New  Executive  Office  Building, 
Washington,  DC  20503. 
FOR  FURTHER  INFORMATION  CONTACT: 
Kay  F.  Weaver,  Reports  Management 
Officer,  Department  of  Housing  and 
Urban  Development,  451  7th  Street, 
Southwest,  Washington,  DC  20410, 
telephone  (202)  708-0050.  This  is  not  a 
toll-free  number.  Copies  of  the  proposed 
forms  and  other  available  documents 
submitted  to  OMB  may  be  obtained 
from  Ms.  Weaver. 

SUPPLEMENTARY  INFORMATION:  The 

Department  ha|  submitted  the  proposal 
for  the  collection  of  information,  as 
described  below,  to  OMB  for  review,  as 
required  by  the  Paperwork  Reduction 
Act  (44  U.S.C.  Chapter  35). 

The  Notice  lists  the  following 
information: 

(1)  The  title  Of  the  information 
collection  proposal; 

(2)  The  office  of  the  agency  to  collect 
the  information; 

(3)  The  description  of  the  need  for  the 
information  and  its  proposed  use: 

(4)  The  agency  form  number,  if 
applicable; 

(5)  What  members  of  the  public  will 
be  aff^ected  by  the  proposal; 


(6)  How  frequently  information 
submissions  will  be  required; 

(7)  An  estimate  of  the  total  number  of 
hours  needed  to  prepare  the  information 
submission  including  number  of 
respondents,  frequency  of  response,  and 
hours  of  response; 

(8)  Whether  the  proposal  is  new  or  an 
extension,  reinstatement,  or  revision  of 
an  information  collection  requirement; 
and 

(9)  The  names  and  telephone  numbers 
of  an  agency  official  familiar  with  the 
proposal  and  of  the  OMB  Desk  Officer 
for  the  Department. 

Authority:  Section  3507  of  the  Paperwork 
Reduction  Act.  44  U.S.C  3507;  Section  7(d) 
of  the  Deptartment  of  Housing  and  Urban 
Development  Act.  42  U.S.C.  3535(d). 

Dated:  September  8, 1993. 
Kay  Weaver, 

Acting  Director,  IRM  Policy  and  Management 
Division. 

Notice  of  Submission  of  Proposed 
Information  Collection  to  OMB 

Proposal:  Applications  for  Housing 
Assistance  (FR-3466). 

Office:  Housing. 

Description  of  the  Need  for  the 
Information  and  Its  Proposed  Use:  The 
information  collected  is  needed  to 
enable  the  project  owner  to  tentatively 
determine  the  family's  eligibility, 
determine  the  unit  size,  screen 
applicants  and  assess  the  effectiveness 
of  the  marketing  strategy  outlined  in  the 
Affirmative  Fair  Housing  Marketing 
Plan. 

Form  Number:  None. 

Respondents:  Individuals  or 
households  and  businesses  or  other  for- 
profit. 

Frequency  of  Submission:  On 
occasion. 

Reporting  Burden: 


Number  of  re- 
spondents 


Frequency  of 
response 


Hours  per 
response 


Burden 
hours 


Information  collection , 


54.714 


.05 


2,735 


Total  Estimated  Burden  Hours:  2,735. 

Status:  New. 

Cbntoct;  James  J.  Tahash,  HUD,  (202), 
708-3944,  Angela  Antonelli,  OMB, 
(202)  395-6880. 

Dated:  September  7, 1993. 

Proposal:  Loan  Guarantee  Program, 
Amendment  to  Section  108,  24  CFR  Part 
570. 


I        f 

Office:  Community  Plaiming  and 
Development. 

Description  of  the  Need  for  the 
Information  and  Its  Proposed  Use:  The 
information  collection  is  needed  to 
review  applications  fit)m  State  and  local 
governments.  It  is  used  to  evaluate 
information  submitted  in  compliance 
with  section  lOB  Loan  Guarantee 


Program  of  the  National  Affordable 
Housing  Act  of  1990. 

Fonn  Number:  None. 

Respondents:  State  or  Local 
Governments. 

Frequency  of  Submission:  Annually 
and  Recordkeeping. 
Reporting  Burden: 


I 
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infonnation  ooloction 
Recordkeeping — 


Number  of  re- 
spondents 


100 
100 


Frequenqr  of 
response 


Horn  per 


88.65 
44.00 


Burden 
hours 


8.865 
4,400 


Total  Estimated  Burden  Hours: 
13.265. 

Status:  Reinstatement 

Contact:  Paul  D.  Webster.  HUD.  (202) 
708-1871.  Angela  Antonelli.  0MB. 
(202) 395-6880. 

Dated:  August  31. 1993. 

Proposal:  Nehemiah  Housing 
Opportunity  Grants  Program  (FR-3438). 


Information  colection 


Office:  Housing. 

Description  of  the  Need  for  the 
Information  and  Its  Proposed  Use: 
Under  the  Nehemiah  Housing 
Opportunity  Program.  HUD  is 
authorized  to  make  grants  to  non-profit 
organizations  to  enable  them  to  provide 
second  mortgages  to  families  purchasing 


homes  that  are  constructed  or 
substantially  rehabilitated. 

Form  Number:  None. 

Respondents:  Individuals  or 
households,  State  or  local  Governments. 
and  non-profit  institutions. 

Frequency  of  Submission:  On 
occasion. 

Reporting  Burden: 


Number  of  re- 
spoTKlents 


FrequerK^  of 
response 


Hours  per 
response 


Burden 
tKNjrs 


136 


Varies 


Varies 


5.032 


Total  Estimated  Burden  Hours:  5.032. 

Status:  Revision. 

Contact:  Joan  Morgan.  HUD.  (202) 
706-2676.  Angela  AntoneUi,  C»^. 
(202) 395-6880. 

Dated:  August  30. 1993. 

Proposal:  HOPE  for  Elderly 
Independence  Program. 


Office:  Public  and  Indian  Housing. 

Description  of  the  Need  for  the 
Information  and  Its  Proposed  Use:  The 
purpose  of  this  program  is  to  provide 
supportive  services  for  frail  elderly 
residents  in  the  community.  They  will 
be  able  to  receive  services  in  their 
homes.  The  information  is  needed  to 


apply  for  funds  and  evaluate  the 
effectiveness  of  the  demonstration. 

Form  Number:  None. 

Respondents:  Individuals  or 
Households  and  States  or  Local 
Government. 

Frequency  of  Submission:  Quarterly 
and  Annually. 

Reporting  Burden: 


PHA  applications  — 

Budget  tormats  

Quarterty  program  reports 
Annual  program  reports .... 
Teruuit  appficalions 


Number  of  re- 
sporxjents 


Frequency  of 
response 


100 

25 

25 

25 

1.500 


Hours  per 
response 


Burden 
txxjrs 


1 

14 

1,400 

1 

3 

75 

3 

^A 

113 

1 

3 

75 

1 

4 

6.000 

Tata!  Estimated  Burden  Hours:  7,663. 

Status:  Reinstatement. 

Contact:  Gwen  Carter,  HUD.  (202) 
708-3887.  Angela  Antonelli.  0MB. 
(202) 395-6880. 

Dated:  August  31. 1993. 
Proposal:  Freedom  of  Information  Act 
(FOIA)  of  1986. 
Office:  Housing. 


Description  of  the  Need  for  the 
Information  and  Its  Proposed  Use:  Third 
Party  Tracers  use  forms  HUD-57002  and 
57003  to  verify  unpaid  distributive 
share  payments  and  unearned  mortgage 
insurance  premiums  found  on  FOIA 
listings  for  Mutual  Mortgage  Insurance 
(MMI)  loans  paid  off  from  1977  through 
two  years  ago. 


Form  Number:  HUD-57002  and 
57003. 

Respondents:  Individuals  or 
households;  businesses  or  other  for- 
profit;  and  non-profit  institutions. 

Frequency  of  Submission:  On 
occasion. 

Reporting  Burden: 


Number  of  re- 
spondents 


FrequerKy  of 
response 


Hours  per 
response 


Burden 
hours 


Information  Collection 


10 


1.000 


1.000 


Total  Estimated  Burden  Hours:  1.000. 

Status:  New. 

Contact:  Ken  Tucker.  HUD.  (202)  708- 
2438.  Angela  Antonelli.  OMB.  (202) 
395-6880. 

Dated:  September  8, 1993. 


Proposal:  Survey  of  Tenants  in 
Certain  Properties  With  HUD-Held  and 
Foreclosed  Mortgages. 

Office:  Housing. 

Description  of  the  Need  for  the 
Information  and  Its  Proposed  Use:  The 
Department  is  required  to  preserve  the 
number  of  imits  which  are  occupied  by 


low-  or  moderate-income  persons  at  the 
time  of  assignment  or  foreclosure, 
whichever  is  greater.  HUD  must  also 
inquire  as  to  the  income  levels  of 
unassisted  tenants  for  whom 
information  is  not  available. 

Form  Number:  None. 


I 
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Respondents:  Individuals  or 
households,  businesses  or  other  for- 


Survey  of  currently  HUD-twId  inventory 
Unit  owners _ 
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profit,  and  Federal  agencies  or 

employees.         I       i 


Frequency  of  Submission:  Other. 
Reporting  Burden: 


Numl)er  of  re- 
spondents 


9,881 
85 


Frequency  o( 
response 


Hours  per 
response 


Burden 
hours 


.05 
.50 


494 
43 


Total  Estimated  Burden  Hours:  537. 

Status:  Extension. 

Contact:  James  J.  Tahash,  HUD,  (202) 
70»-3944.  Angela  Antonelli,  OMB. 
(202) 395-6880. 

Dated:  September  8. 1 993. 

Proposal:  Draw  Request. 


Office:  Housing. 

Description  of  the  Need  for  the 
Information  and  Its  Proposed  Use:  Form 
HUD-9746A  is  used  by  homebuyers  and 
contractors  to  request  construction 
draws  for  rehabilitation  work  that  has 
been  completed. 


Form  Number:  HUD-9746A. 

Respondents:  Businesses  or  other  for- 
profit.        2 

Frequency  of  Submission:  On 
occasion. 

Reporting  Burden: 


HUD-9746A 


Number  of  re- 
spondents 


Frequency  of 
response 


Hours  per 
response 


Burden 
hours 


4,000 


1.5 


30.000 


Total  Estimated  Burden  Hours: 
30.000. 

Status:  Revision. 

Contact:  Kenneth  L.  Crandall,  HUD, 
(202)  708-2720,  Angela  Antonelli, 
OMB,  (202)  395-6880. 

Dated:  September  8. 1993. 

|FR  Doc.  93-22506  Filed  9-4-93;  8:45  am) 

BILUNO  COOE  4210-01-M 

Office  of  the  Assistant  Secretary  for 
Fair  Housing  and  Equal  Opportunity 

[Docket  N-03-3661;  FR-356fr-M-02] 

Task  Force  on  Occupancy  Standards 
in  Public  and  Assisted  Housing 

AGENCY:  Office  of  the  Assistant 
Secretary  for  Fair  Housing  and  Equal 
Opportunity,  HUD. 
ACTION:  Notice  of  public  hearings. 

SUMMARY:  Tlie  Task  Force  on  Occupancy 
Standards  in  Public  and  Assisted 
Housing  was  established  on  December 
31, 1992  in  accordance  with  the 
provisions  of  section  643  of  the  Housing 
and  Community  Development  Act  of 
1992  (Pub.  L.  102-550)  and  the  Federal 
Advisory  Committee  Act  (FACA)  (5 
U.S.C.  app  2).  The  Task  Force's  charter 
was  published  in  the  Federal  Register 
on  January  7, 1993  at  58  FR  3039.  The 
Task  Force  was  created  to  review  all 
rules,  policy  statements,  handbook  and 
technical  assistance  memoranda  issued 
by  the  Department  on  the  standards  and 
obligations  governing  residency  in 
public  and  assisted  housing;  and  make 
recommendations  in  its  final  report  to 
HUD  and  Congress  for  the  establishment 
of  reasonable  criteria  for  occupancy,  so 


that  HUD  could  revise  its  standards, 
regulations,  and  guidelines  to  provide 
accurate  and  complete  guidance  to 
owners  and  managers  of  federally 
assisted  housing.  The  Federal  Register 
on  July  12, 1993  at  58  FR  37501 
announced  that  three  public  hearings 
were  to  be  held  by  the  Task  Force 
following  the  dissemination  to  the 
public  of  its  draft  report.  This  notice  to 
confirm  the  dates  and  locations  of  those 
hearings  at  which  the  public  can  offer 
comments  on  the  Task  Force's 
Preliminary  Report  and  other  federally 
assisted  housing  related  issues. 

FOR  FURTHER  INF0BMATK3N  CONTACT: 
Laurence  D.  Pearl.  Office  of  Fair 
Housing  and  Equal  Opportunity,  room 
5226,  Department  of  Housing  and  Urban 
Development,  451  Seventh  Street,  SW. 
Washington,  DC  20410.  Telephone: 
(202)  708-0288  (vpice)  or  (TDD)  (202) 
708-0113.  (These  are  not  toll-h«e 
numbers.) 

SUPPLEMENTARY  INFORMATION: 
Time  and  Place 

The  public  hearings  will  be  held  on 
Tuesday.  September  21, 1993  at  the  San 
Antonio  Housing  Authority,  818  South 
Flores  Street,  San  Antonio,  TX:  Monday, 
September  27, 1993  at  the  Hart>or  Point 
Community  Center,  270  Mount  Vemon 
Street,  Dorchester,  MA;  and  Friday. 
October  1, 1993  at  the  Center  Park 
Community  Center,  2121  26th  Avenue, 
South,  Seattle,  WA.  The  public  hearings 
will  be  held  each  of  the  three  days  from 
10  a.m.  to  8  p.m.  with  several  breaks 
planned. 


Providing  Comments  at  the  Public 
Hearings 

Individuals  who  want  to  provide 
comments  at  the  hearings  should  write 
or  call  the  HUD  Offices  of  Fair  Housing 
and  Equal  Opportunity  in  San  Antonio, 
TX,  Boston.  MA  or  Seattle,  WA  with  the 
following  information: 

(1)  Name,  address  and  telephone 
number. 

(2)  The  name  of  the  group  or 
organization  the  speaker  represents,  if 
any. 

(3)  The  issue  to  be  discussed  (for 
example,  the  application  process, 
notices  in  plain  languag^. 

(4)  Preferred  time  foHspeaking 
(morning,  afternoon,  early  evening  or 
evening). 

(5)  If  you  are  a  person  with  a  mental 
or  physical  disability,  information  about 
reasonable  accommodations  you  may 
need  to  attend  and  speak  at  the  hearing. 

The  three  HUD  Offices'  addresses  and 
telephone  numbers  appears  at  the  end  of 
this  notice. 

Individuals  who  are  given  time  to 
provide  testimony  will  be  notified  of 
their  selection  and  the  antici|>ated  time 
for  their  presentation.  The  Task  Force 
will  use  a  panel  format  to  receive 
testimony.  The  Task  Force  will  try  to 
give  time  to  s|>eak  to  everyone  who 
wants  to  comment.  Walk-ins  will  be 
accommodated  but  must  register  the  day 
of  the  hearing  to  be  placed  on  the  roster. 
But,  because  of  limited  time,  the  Task 
Force  may  not  be  able  to  schedule  time 
for  everyone.  Individuals  and 
organizations  may  provide  written 
testimony  at  the  hearings.  If  written 
testimony  is  offered  by  a  speaker,  one 
copy  should  be  submitted  at  the  time  of 
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check  in.  The  written  testimony  should 
include  a  cover  sheet  which  lists  the 
person's  name  and  organization,  if  any; 
address  and  telephone  number;  location 
and  date  of  the  public  hearing.  If 
possible,  the  Task  Force  recommends 
that  speakers  bring  at  least  fifteen 
written  copies  of  their  testimony  during 
the  public  hearing.  The  Task  Force 
recognizes  that  not  everyone  will  be 
able  to  meet  this  request.  Written 
comments  to  the  Task  Force  Preliminary 
Report  may  also  be  offered  at  the 
hearing,  or  mailed  to  the  Office  of 
General  Counsel.  Rules  Docket  Clerk, 
room  10276,  Department  of  Housing  and 
Urban  Development,  451  Seventh  Street 
SVV..  Washington,  DC  20410-0500  by 
November  1.  1993. 

Dated:  September  7. 1993. 
Bonnie  Milstein, 

Chair.  Task  Force  on  Occupancy  Standards 
in  Public  and  Assisted  Housing. 

Roberta  Achtenberg, 

Assistant  Secretary  for  Fair  Housing  and 
Equal  Opportunity. 

HUD  Office  Addresses  and  Telephone 
Numbers 

San  Antonio  Office,  Washington  Square, 
800  Dolorosa,  San  Antonio,  TX 
78207-4563.  Telephone  No.  (210) 
229-6885. 

Boston  Regional  Office.  Room  308. 
Thomas  P.  O'Neill.  Jr.  Federal  Bldg.. 
Causeway  Street.  Boston,  MA  02222- 
1092.  Telephone  No.  (617)  565-5304. 

Seattle  Regional  Office.  Suite  200. 
Seattle  Federal  Office  Bldg.  909  1st 
Avenue,  Seattle,  WA  98104-1000. 
Telephone  No.  (206)  220-5170. 

[FR  Doc.  93-22507  Filed  9-17-93;  8:45  am] 

BIUJNG  COOC  4310-2»-«l 


INFORMATION  SECURITY  OVERSIGHT 
OFFICE 

National  Industrial  Security  Program 
Policy  Advisory  Committee;  Meeting 

Notice  is  hereby  given  that  the 
National  Industrial  Security  Program 
Policy  Advisory  Committee  (NISPPAC) 
will  meet  September  30. 1993.  from  1 
p.m.  to  3  p.m.,  in  room  105  of  the 
National  Archives  Building,  Seventh 
Street  and  Pennsylvania  Avenue,  NW, 
Washington,  DC.  This  notice  is  required 
by  the  Federal  Advisory  Committee  Act 
(5  U.S.C.  App.  2)  and  implementing 
regulation  41  CFR  101-6. 

The  purpose  of  this  meeting  is  to 
discuss  matters  of  policy  with  respect  to 
the  National  Industrial  Security  Program 
(NISP).  The  agenda  for  this  meeting  will 
include  discussion  on  the  effective 
implementation  of  the  NISP,  general 


discussion  on  the  goals  of  the  NISPPAC. 
and  its  by-laws. 

This  meeting  will  be  open  to  the 
public.  However,  due  to  space 
limitations  and  access  procedures,  the 
names  and  telephone  numbers  of 
individuals  planning  to  attend  must  be 
submitted  to  the  Information  Security 
Oversight  Office  (ISOO)  no  later  than 
September  28, 1993.  Written  statements 
from  the  public  will  be  accepted  in  lieu 
of  an  opportunity  for  comment. 

For  further  information,  contact 
Steven  Garfinkel,  Director,  ISOO,  750 
17th  Street,  NW.,  suite  530,  Washington, 
DC  20006,  telephone  (202)  634-6150. 

Dated;  September  10, 1993. 
Steven  Garfinkel, 

Director.  Information  Security  Oversight 
Office. 
[FR  Doc.  93-22616  Filed  9-14-93;  8:45  ami 

BILUNG  CODE  6820-AF-M 


DEPARTMENT  OF  THE  INTERIOR 

Geological  Survey 

CHIM  Evaluation  Consortium; 
Cooperative  Research  and 
Development  Agreement 

AGENCY:  Geological  Survey.  Interior. 
ACTION:  Notice. 


SUPPl£MENTARY  INFORMATION:  An 

organization  interested  in  a  similar 
CRADA  should  be  able  to  provide 
access  to  sites  with  known 
mineralization  and  having  potential  for 
maximizing  the  return  of  CHIM  research 
conducted  there.  It  is  desirable  that  their 
sites  have  well-defined  zones  of 
mineralization,  of  known  type,  defined 
by  drilling  and  other  exploration  tools, 
and  that  other  geochemical  tests  have 
been,  or  will  be,  made  at  the  site. 
Selection  of  an  organization  to 
participate  in  this  CRADA  will  be  based 
on  the  types  and  variety  of  potential  test 
sites  available  from  the  industry 
organization,  the  degree  of  scientific 
cooperation  to  be  provided,  and  total 
resources  to  be  made  available  that  will 
contribute  directly  to  advancing  the 
CHIM  research  program  of  the  USGS. 
Benjamin  A.  Morgan, 
Chief  Geologist. 

IFR  Doc.  93-22543  Filed  9-14-93;  8:45  am] 
BILUNG  CODE  4310-13-M 


SUMMARY:  Notice  is  hereby  given  that 
the  U.S.  Geological  Survey  (USGS)  is 
planning  to  enter  into  a  Cooperative 
Research  and  Development  Agreement 
(CRADA)  with  CHIM  Evaluation 
Consortium  (CHIMEC),  a  consortium  of 
minerals  exploration  companies.  The 
purpose  of  the  CRADA  is  to  evaluate 
and  test  the  CHIM  electrochemical 
exploration  method  to  determine  its 
applicability  to  minerals  exploration. 
Part  of  this  research  will  involve  testing 
of  a  newly  developed  USGS  CHIM 
electrode.  Any  other  organization  from 
the  minerals  exploration  industry 
interested  in  pursuing  the  possibility  of 
a  CRADA  for  similar  kinds  of  activities 
should  contact  the  USGS. 
DATES:  This  notice  is  effective 
September  15, 1993. 
ADDRESSES:  Information  on  the 
proposed  CRADA  is  available  to  the 
public  upon  request  at  the  following 
location: 

U.S.  Geological  Survey;  Chief.  Branch  of 
Geochemistry;  P.O.  Box  25046; 
Denver  Federal  Center,  MS-973; 
Denver,  Colorado  80225-0046. 
FOR  FURTHER  INFORMATION  CONTACT: 
Dr.  David  Smith  of  the  U.S.  Geological 
Survey,  Branch  of  Geochemistry,  at  the 
address  given  above,  telephone  (303) 
236-1800,  no  later  than  30  days  from 
the  publication  of  this  notice. 


Bureau  of  Land  Management 

[WY-980-4340-04] 

Filing  of  Plats  of  Survey;  Wyoming 

agency:  Bureau  of  Land  Management, 

Interior. 

ACTION:  Notice. 


SUMMARY:  The  plat  of  survey  of  the 

following  described  lands  are  scheduled 

to  be  officially  filed  in  the  Wyoming 

State  Office,  Cheyenne,  Wyoming,  thirty 

(30)  calendar  days  from  the  date  of  this 

publication. 

Sixth  Principal  Meridian,  Wyoming 

T.  55N..R.  69W., 
accepted  September  7, 1993 

If  protests  against  a  survey,  as  shown 
on  the  above  plat,  are  received  prior  to 
the  official  filing,  the  filing  will  be 
stayed  pending  consideration  of  the 
protest(s)  and  or  appeal(s).  A  plat  will 
not  be  officially  filed  until  after 
disposition  of  protest(s)  and  or 
appeal(s). 

This  plat  will  be  placed  in  the  open 
files  of  the  Wyoming  State  Office, 
Bureau  of  Land  Management,  2515 
Warren  Ave.,  Cheyenne,  Wyoming,  and 
will  be  available  to  the  public  as  a 
matter  of  information  only.  Copies  of 
the  plat  will  be  made  available  upon 
request  and  prepayment  of  the 
reproduction  fee  of  $1.10  per  copy. 

A  person  or  party  who  wishes  to 
protest  a  survey  must  file  with  the  State 
Director,  Bureau  of  Land  Management, 
Cheyenne.  Wyoming,  a  notice  of  protest 
prior  to  thirty  (30)  calendar  days  from 
the  date  of  this  publication.  If  the 
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protest  notice  did  not  include  a 
statement  of  reasons  for  the  protest,  the 
protestant  shall  file  such  a  statement 
with  the  State  Director  within  thirty  (30) 
calendar  days  after  the  notice  of  protest 
was  filed. 

The  above-listed  plat  represents  a 
dependent  resurvey. 
FOR  FURTHER  INFORMATION  CONTACT: 
Bureau  of  Land  Management.  P.O.  Box 
1828.  2515  Warren  Avenue.  Cheyenne, 
Wyoming  82003. 

Dated:  Septemt)er  7, 1993. 
|ohn  P.  Lee, 

Chief.  Brxfnch  of  Cadastral  Survey. 

IFR  Doc.  93-22536  Filed  9-14-93;  8;45  am] 

BILLING  CODE  4310-22-M 


National  Park  Service 

Niobrara  Scenic  River  Advisory 
Commission  Meeting 

AGENCY:  National  Park  Service, 
Department  of  the  Interior. 
ACTION:  Notice  of  meeting. 

SUMMARY:  This  notice  sets  the  schedule 
for  the  forthcoming  meeting  of  the 
Niobrara  Scenic  River  Advisory 
Commission.  Notice  of  this  meeting  is 
required  under  the  Federal  Advisory  ■ 
Committee  Act  (Pub.  L.  92-463). 
MEETING  DATE  AND  TIME:  October  12. 
1993;  10  a-m.  until  3  p.m. 
ADDRESSES:  Cherry  County  Court  House, 
Main  Street,  Valentine,  Nebraska. 

Agenda  topics  include  a  summary 
review  of  the  comments  received  by  the 
National  Park  Service  in  response  to  the 
June  newsletter;  an  update  and 
discussion  on  the  status  of  the  draft 
management  plan  for  the  Niobrara 
Scenic  River  by  the  National  Park 
Service  planning  team;  the  opportunity 
for  public  comment;  and  a  proposed 
agenda,  date,  time,  and  location  for  the 
next  meeting. 

The  meeting  is  open  to  the  public. 
Interested  persons  may  make  oral/ 
written  presentations  to  the  Commission 
or  file  written  statements.  Requests  for 
time  for  making  presentations  may  be 
made  to  the  Superintendent  prior  to  the 
meeting  or  to  the  Chair  at  the  beginning 
of  the  meeting.  In  order  to  accomplish 
the  agenda  for  the  meeting,  the  Chair 
may  want  to  Hmit  or  schedule  public 
presentations. 

The  meeting  will  be  recorded  for 
documentation  and  a  summary  in  the 
form  of  minutes  will  be  transcribed  for 
dissemination.  Minutes  of  the  meeting 
will  be  made  available  to  the  public 
after  approval  by  the  Commission 
members.  Copies  of  the  minutes  may  be 
requested  by  contacting  the 


Superintendent.  An  audio  tape  of  the 
meeting  will  be  available  at  the 
headquarters  office  of  the  Niobrara/ 
Missouri  National  S-cenic  Riverways  in 
O'Neill,  Nebraska. 
FOR  FliRTHER  INFORMATION  CONTACT: 
Warren  Hill,  Superintendent.  Niobrara/ 
Missouri  National  Scenic  Riverways, 
P.O.  Box  591,  O'Neill,  Nebraska  68763- 
0591,  (402)  336-3970. 
SUPPLEMENTARY  INFORMATION:  The 
Commission  was  established  pursuant 
to  Public  Law  102-50,  section  5.  The 
purpose  of  the  Commission  is  to  consult 
with  the  Secretary  of  the  Interior,  or  his 
designee,  on  matters  pertaining  to  the 
development  of  a  management  plan  and 
on  the  management  and  operation  of  the 
40-mile  and  30-mile  segments  of  the 
Niobrara  River  designated  by  section  2 
of  Public  Law  102-50  which  lie  outside 
the  boundary  of  the  Fort  Niobrara 
National  Wildlife  Refuge  and  that 
segment  of  the  Niobrara  River  from  its 
confluence  with  Chimney  Creek  to  its 
confluence  with  Rock  Creek. 

Dated:  September  2. 1993. 
WUUam  W.  Schenk. 

Acting  Regional  Director,  Midwest  Region. 
(PR  Doc  93-22481  Filed  9-14-93:  8:45  am) 
BIUJNC  COOC  <310-70-P 


INTERNATIONAL  TRADE 
COMMISSION 


[Investigation  No.  731-^1  A-643  (Final)] 

Defrost  Timers  From  Japan;  Institution 
of  Antidumping  Investigation 

AGENCY:  United  States  International 

Trade  Commission.  : 

ACTION:  Institution  aiid  scheduling  of  a 

final  antidumping  investigation. 

SUMMARY:  The  Commission  hereby  gives 
notice  of  the  institution  of  final 
antidumping  investigation  No.  731-TA- 
643  (Final)  under  section  735(b)  of  the 
Tariff  Act  of  1930  (19  U.S.C.  1673d(b)) 
(the  Act)  to  determine  whether  an 
industry  in  the  United  States  is 
materially  injured,  df  is  threatened  with 
material  injury,  or  the  establishment  of 
an  industry  in  the  United  States  is 
materially  retarded,  by  reason  of 
imports  ht>m  Japan  of  defrost  timers, 
provided  for  in  subheading  9107.00.40 
of  the  Harmonized  Tariff  Schedule  of 
the  United  States. 

For  further  mformetion  concerning 
the  conduct  of  this  investigation, 
hearing  procedures,  land  rules  of  general 
apphcation,  consult  the  Commission's 
Rules  of  Practice  and  Procedure,  part 
201.  subparts  A  through  E  (19  CFR  part 
201),  and  part  207,  subparts  A  and  C  (19 
CFR  part  207). 


EFFECTIVE  DATE:  August  24,  1993. 
FOR  FURTHER  INFORMATKNK  CONTACT: 

Tedford  Briggs  (202-205-3181),  Office 
of  Investigations,  U.S.  International 
Trade  Commission,  500  E  Street  SW., 
Washington.  DC  20436.  Hearing- 
impaired  persons  can  obtain 
information  on  this  matter  by  contacting 
the  Commission's  TDD  terminal  on  202- 
205-1810.  Persons  with  mobility 
impairments  who  will  need  special 
assistance  in  gaining  access  to  the 
Commission  should  contact  the  Office 
of  the  Secretary  at  202-205-2000. 

SUPPLEMENTARY  INFORMATION: 

Background 

This  investigation  is  being  mstituted 
as  a  result  of  an  affirmative  preliminary 
determination  by  the  Department  of 
Commerce  that  imports  of  defrost  timers 
from  Japan  are  being  sold  in  the  United 
States  at  less  than  fair  value  within  the 
meaning  of  section  733  of  the  Act  (19 
U.S.C.  1673b).  The  investigation  was 
requested  in  a  petition  filed  on  January 
19, 1993,  by  Paragon  Electric  Co.,  Inc.. 
Two  Rivers,  WI. 

Participation  in  the  Investigation  and 
Public  Service  List 

Persons  wishing  to  participate  in  the 
investigation  as  parties  must  file  an 
entry  of  appearance  with  the  Secretary 
to  the  Commission,  as  provided  in 
§  201.11  of  the  Commission's  rules,  not 
later  than  twenty-one  (21)  days  after 
publication  of  this  notice  in  the  Federal 
Register.  The  Secretary  will  prepare  a 
public  service  list  containing  the  names 
and  addresses  of  all  persons,  or  their 
representatives,  who  are  parties  to  this 
investigation  upon  the  expiration  of  the 
period  for  filing  entries  of  appearance. 

Limited  Disclosure  of  Business 
Proprietary  Information  (BPI)  Under  an 
Administrative  Protective  Order  (APO) 
and  BPI  Service  List 

Pursuant  to  §  207.7(a)  of  the 
Commission's  rules,  the  Secretary  will 
make  BPI  gathered  in  this  final 
investigation  available  to  authorized 
apphcants  under  the  APO  issued  in  the 
investigation,  provided  that  the 
application  is  made  not  later  than 
twenty-one  (21)  days  after  the 
publication  of  this  notice  in  the  Federal 
Register.  A  separate  service  list  will  be 
maintained  by  the  Secretary  for  those 
parties  authorized  to  receive  BPI  under 
the  APO. 

Sta£f  Report 

The  prehearing  staff  report  in  this 
investigation  will  be  placed  in  the 
nonpublic  record  on  December  22, 1993, 
and  a  public  version  will  be  issued 
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thereafter,  pursuant  to  §  207.21  of  the 
Commission's  rules. 

Hearing 

The  Commission  will  hold  a  hearing 
in  connection  with  this  investigation 
beginning  at  9:30  a.m.  on  January  11. 
1994,  at  die  U.S.  International  Trade 
Commission  Building.  Requests  to 
appear  at  the  hearing  should  be  filed  in 
writing  with  the  Secretary  to  the 
Commission  on  or  before  December  27. 
1993.  A  nonparty  who  has  testimony 
that  may  aid  the  Commission's 
deliberations  may  request  permission  to 
present  a  short  statement  at  the  hearing. 
All  parties  and  nonparties  desiring  to 
appear  at  the  hearing  and  make  oral 
presentations  should  attend  a 
prehearing  conference  to  be  held  at  9:30 
a.m.  on  January  3, 1994,  at  the  U.S. 
International  Trade  Commission 
Building.  Oral  testimony  and  written 
materials  to  be  submitted  at  the  public 
hearing  are  governed  by  §§  201.6(b)(2), 
201.13(f).  and  207.23(b)  of  the 
Commission's  rules.  Parties  are  strongly 
encouraged  to  submit  as  early  in  the 
investigation  as  possible  any  requests  to 
present  a  portion  of  their  hearing 
testimony  in  camera. 

Written  Submissions 

Each  party  is  encouraged  to  submit  a 
prehearing  brief  to  the  Commission. 
Prehearing  briefs  must  conform  with  the 
provisions  of  §  207.22  of  the 
Commission's  rules;  the  deadline  for 
filing  is  January  5. 1994.  Parties  may 
also  file  written  testimony  in  connection 
with  their  presentation  at  the  hearing,  as 
provided  in  §  207.23(b)  of  the 
Commission's  rules,  and  posthearing 
briefs,  which  must  conform  with  the 
provisions  of  §  207.24  of  the 
Commission's  rules.  The  deadline  for 
filing  posthearing  briefs  is  January  20, 
1994;  witness  testimony  must  be  filed 
no  later  than  three  (3)  days  before  the 
hearing.  In  addition,  any  person  who 
has  not  entered  an  appearance  as  a  party 
to  the  investigation  may  submit  a 
written  statement  of  information 
pertinent  to  the  subject  of  the 
investigation  on  or  before  January  20, 
1994.  All  written  submissions  must 
conform  with  the  provisions  of  §  201.8 
of  the  Commission's  rules;  any 
submissions  that  contain  BPI  must  also 
conform  with  the  requirements  of 
§§  201.6,  207.3.  and  207.7  of  the 
Commission's  rules. 

In  accordance  with  §§  201.16(c)  and 
207.3  of  the  rules,  each  document  filed 
by  a  party  to  the  investigation  must  be 
served  on  all  other  parties  to  the 
investigation  (as  identified  by  either  the 
public  or  BPI  service  list),  and  a 
certificate  of  service  must  be  timely 


filed.  The  Secretary  will  not  accept  a 
document  for  filing  without  a  certificate 
of  service. 

Authority:  This  investigation  is  being 
conducted  under  authority  of  the  Tariff  Act 
of  1930.  title  VII.  This  notice  is  published 
pursuant  to  S  207.20  of  the  Commission's 
rules. 

Issued:  September  10, 1993. 

By  order  of  the  Commission. 
Donn«  R.  Koehnke, 
Secretary. 
[FR  Doc.  93-22560  Filed  9-14-93;  8:45  am) 

BILUNO  COOe  7030-03-r 


pnvMtigation  No.  337-TA-3491 

Change  of  Commission  Investigative 
Attorney 

In  the  Matter  of  certain  diltiazem 
hydrochloride  and  diltiazem  preparations. 

Notice  is  hereby  given  that,  as  of  this 
date,  John  M.  Whealan,  Esq.  of  the 
Office  of  Unfair  Import  Investigations  is 
designated  as  the  Commission 
investigative  attorney  in  the  above-cited 
investigation  instead  of  Juan  S. 
Coclcbum,  Esq. 

The  Secretary  is  requested  to  publish 
this  Notice  in  the  Federal  Register. 

Dated:  September  9. 1993. 
Lynn  I.  Levine, 

Director,  Office  of  Unfair  Import 

Investigations. 

IFR  Doc.  93-22561  Filed  9-14-93;  8:45  am) 

BtLUNO  CODE  7030-02-P 

[Investigation  No.  731-TA-464  (Final)] 

Sparlciers  From  the  Peoples'  Republic 
of  China;  Final  Critical  Circumstances 
Investigation 

AGENCY:  United  States  International 
Trade  Commission. 
ACTION:  Institution  of  a  final  critical 
circumstances  investigation  and 
scheduling  of  procedures  for  that 
determination. 

SUMMARY:  The  Commission  hereby  gives 
notice  of  the  institution  of  a  final  critical 
circumstances  investigation  No.  731- 
TA-464  (Final)  under  section  735(a)  of 
the  Tariff  Act  of  1930  (19  U.S.C. 
1673d(b))  (the  Act)  to  determine 
whether  critical  circumstances  exist  by 
reason  of  imports  from  China  of 
sparklers,  provided  for  in  subheading 
3604.10.00  of  the  Harmonized  Tariff 
Schedule  of  the  United  States. 
EFFECTIVE  DATE:  September  10, 1993. 
FOR  FURTHER  INFORMATION  CONTACT: 
Stephen  McUughlin  (202-205-3095). 
Office  of  the  General  Counsel.  U.S. 
International  Trade  Commission.  500  E 


Street.  SW..  Washington.  DC  20436. 
Hearing-impaired  persons  can  obtain 
information  on  this  matter  by  contacting 
the  Commission's  TDD  terminal  on  202- 
205-1810.  Persons  with  mobility 
impairments  who  will  need  special 
assistance  in  gaining  access  to  the 
Commission  should  contact  the  Office 
of  the  Secretary  at  202-205-2000. 

SUPPLEMENTARY  INFORMATION: 
Background 

On  July  26, 1993.  the  Department  of 
Commerce  notified  the  Commission  of 
an  amendment  to  its  final  determination 
of  sales  at  less  than  fair  value  and 
outstanding  antidumping  order,  in 
accordance  with  a  remand  from  the 
Court  of  International  Trade  in  the 
above-referenced  case.  58  FR  40624 
(July  29,  1993).  The  amended  final 
determination  includes  an  affirmative 
critical  circumstances  determination  as 
to  Jiangxi  Native  Products  Import  * 
Export  Corp.  and  all  other  exporters  of 
sparklers,  excluding  Guangxi  Native 
Products  Import  k  Export  Corp.  and 
Hunan  Native  Products  Import  k  Export 
Corp.  In  their  original  final 
determination.  Commerce  had  made  a 
negative  determination  on  critical 
circumstances. 

The  original  petition  was  filed  on  July 
2. 1990.  by  Elkton  Sparkler  Co..  North 
East.  MD  and  Diamond  Sparkler  Co.. 
Youngstowm,  OH.  Suspension  of 
liquidation  was  ordered  on  December 
17. 1990.  Commerce  made  its  original 
final  determination  regarding  sales  of 
imports  at  LTFV  and  no  critical 
circumstances  effective  April  26. 1991. 
The  Commission  made  its  original  final 
determination  on  June  11. 1991.  On  May 
7. 1993,  the  Court  (OT)  affirmed  the 
results  of  remand  in  this  case. 

The  Commission  requested  import 
data  from  the  U.S.  Customs  Service 
regarding  imports  of  sparklers  bom 
China,  and  particuarly  those  produced 
by  Jiangtxi.  during  the  90  day  period  for 
which  retroactive  duties  may  be 
assessed  (September  17  to  December  17. 
1990)  and  the  90  day  period 
immediately  prior  to  that  time  (June  17 
to  September  16. 1990).  By  letter  dated 
August  30. 1990.  the  U.  S.  Customs 
Service  responded  to  the  Commission's 
request.  The  Customs  Service  indicated 
that  total  import  volume  of  sparklers 
from  Cliina  declined  from  September 
17. 1990  to  December  17, 1990. 
compared  with  the  prior  90  day  period. 
In  addition.  Customs  indicated  that 
sparklers  manufactured  or  produced  by 
Jiangtxi  were  not  imported  during  either 
period. 

The  Customs  Service  has  also 
informed  the  Commission  that  there  are 
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no  unliquidated  entries  of  sparklers 
from  China  dating  from  the  period 
September  17, 1990-December  17. 1990. 
Thus  there  are  no  unliquidated  entries 
upon  which  retroactive  duties  could  be 
assessed. 

Entries  of  Appearance 

Entries  of  appearance  must  be  filed 
within  seven  calendar  days  of  the  date 
of  publication  of  this  notice. 

Waiver  of  Commission  Rules 

Unless  an  interested  party  enters  their 
appearance  and  objects  within  seven 
calendar  days  of  the  date  of  publication 
of  this  notice,  the  Commission  intends 
to  waive  rules  207.fl-25  regarding  staff 
reports,  hearings,  and  briefs  of  parties 
for  this  investigation.  19  CFR  207.21-25. 

Written  Submissions 

Any  written  submissions  by 
interested  parties  on  the  merits  must  be 
filed  with  the  Commission  no  later  than 
14  days  from  the  date  of  publication  of 
this  notice  in  the  Federal  Register. 

The  Conunission  will  issue  a  final 
determination  by  the  end  of  the  75-day 
investigative  period,  October  12, 1993. 

Authority  :  This  investigation  is  being 
conducted  under  authority  of  the  Tariff  Act 
of  1930,  title  VII.  This  notice  is  published 
pursuant  to  §  207.20(b)  of  the  Commission's 
rules. 

Issued:  September  10, 1993. 

By  order  of  the  Commission. 
Donna  Koehnke. 
Secretary. 
[FR  Doc.  93-22562  Filed  9-14-93;  8:45  am] 

BILUNQ  CODE  TOSO-OO-P 


[Investigation  No.  337-TA-350] 

Initial  Determination  Terminating 
Respondent  on  the  Basis  of  Settlement 
Agreement 

In  the  Matter  of  certain  sputtered  carbon 
coated  computer  disics  and  products 
containing  same,  including  disk  drives. 

AGENCY:  U.S.  International  Trade 
Commission. 

ACTION:  Notice  is  hereby  given  that  the 
Commission  has  received  an  initial 
determination  from  the  presiding 
administrative  law  judge  in  the  above 
captioned  investigation  terminating  the 
following  respondent  on  the  basis  of  a 
settlement  agreement:  Conner 
Peripherals,  Inc. 

SUPPLEMENTARY  INFORMATION:  This 
investigation  is  being  conducted 
pursuant  to  section  337  of  the  Tariff  Act 
of  1930  (19  U.S.C.  1337).  Under  the 
Commission's  rules,  the  presiding 
officer's  initial  determination  will 


become  the  deterrr  ination  of  the 
Commission  thirty  (30)  days  after  the 
date  of  its  service  upon  the  parties, 
unless  the  Commission  orders  review  of 
the  initial  determination.  The  initial 
determination  in  this  matter  was  served 
upon  parties  on  September  8. 1993. 

Copies  of  the  initial  determination, 
the  settlement  agreement,  and  all  other 
nonconfidential  documents  filed,in 
connection  with  this  investigation  are 
available  for  inspection  during  official 
business  hours  (8:45  a.m.  to  5:15  p.m.) 
in  the  Office  of  the  Secretary,  U.S. 
International  Tradu  Commission,  500  E 
Street,  SW..  Washington,  DC  20436. 
telephone  (202)  205-2000.  Hearing 
impaired  individuals  are  advised  that 
information  on  this  matter  can  be 
obtained  by  contacting  the 
Commission's  TDD  terminal  on  (202) 
205-1810. 

WRITTEN  COMMENTS:  Interested  persons 
may  file  written  comments  with  the 
Commission  concerning  termination  of 
the  aforementioned  respondents.  The 
original  and  14  copies  of  all  such 
documents  must  be  filed  with  the 
Secretary  to  the  Commission.  500  E 
Street.  SW.,  Washington,  DC  20436,  no 
later  than  10  days  after  publication  of 
this  notice  in  the  Federal  Register.  Any 
person  desiring  to  submit  a  document 
(or  portions  thereof)  to  the  Commission 
in  confidence  must  request  confidential 
treatment.  Such  requests  should  be 
directed  to  the  Secretary  to  the 
Commission  and  must  include  a  full 
statement  of  the  reasons  why 
confidential  treatment  should  be 
granted.  The  Commission  will  either 
accept  the  submission  in  confidence  or 
return  it. 

FOR  FURTHER  INFORMATION  CONTACT: 
Ruby  J.  Dionne,  Office  of  the  Secretary, 
U.S.  International  Trade  Commission, 
Telephone  (202)  205-1802. 

Issued:  September  8, 1993. 

By  order  of  the  Conmission. 
Donna  R.  Koehnke, 
Secretary. 
[FR  Doc.  93-22563  Filed  9-14-93;  8:45  am] 

BOUNGCODE  7020-02-^ 


[Investigations  Nos.  731-TA-636  and  637 
(Final)] 

Stainless  Steel  Wire  Rod  From  Brazil 
and  France;  Revised  and 
Supplementary  Schedule 

AGENCY:  United  Stf  tes  International 
Trade  Commission. 

ACTION:  Revised  and  supplementary 
schedule  for  the  subject  investigations. 

EFFECTIVE  DATE:  September  3,  1993. 


FOR  FURTHER  INFORMATION  CONTACT: 
Larry  Reavis  (202-205-3185).  Office  of 
Investigations.  U.S.  International  Trade 
Commission,  500  E  Street  SW., 
Washington.  DC  20436.  Hearing- 
impaired  persons  can  obtain 
information  en  this  matter  by  contacting 
the  Commission's  TDD  terminal  on  202- 
205-1810.  Persons  with  mobility 
impairments  who  will  need  special 
assistance  in  gaining  access  to  the 
Commission  should  contact  the  Office 
of  the  Secretary  at  202-205-2000. 
SUPPLEMENTARY  INFORMATION:  On  August 
2,  1993,  the  Commission  instituted  the 
subject  investigations  together  with 
investigation  No.  731-TA-638 
(Stainless  Steel  Wire  Rod  from  India) 
and  established  a  schedule  for  its 
conduct  (Federal  Register.  August  18, 

1993.  58  FR  43908).  Subsequently,  the 
Department  of  Commerce  extended  the 
date  of  its  final  determinations  for  Brazil 
and  France  from  October  11,  1993.  to 
December  20. 1993  (Federal  Register, 
August  24,  1993,  58  FR  44660). 
Accordingly,  the  Commission's 
determinations  for  Brazil  and  France 
will  be  postponed  until  after 
Commerce's  final  determinations,  and 
supplemental  briefs  pertaining  thereto 
may  be  filed  on  or  before  January  3, 

1994.  The  Commission's  schedule  vdll 
otherwise  stay  coincident  with  Inv.  No. 
731-TA-638  and  remain  as  previously 
published. 

For  further  information  see  the 
Commission's  notice  of  investigation 
cited  above  and  the  Commission's  Rules 
of  Practice  and  Procedure,  part  201, 
subparts  A  through  E  (19  CFR  part  201), 
and  part  207,  subparts  A  and  C  (19  CFR 
part  207). 

Authority:  These  investigations  are  being 
conducted  under  authority  of  the  Tariff  Act 
of  1930,  title  VII.  This  notice  is  published 
pursuant  to  §  207.20  of  the  Commission's 
rules. 

Issued:  September  7, 1993. 

By  order  of  the  Commission. 
Donna  R.  Koehnke, 
Secretary. 

(FR  Doc.  93-22564  Filed  9-14-93;  8:45  am] 
BILUNG  CODE  7020-03-P 


DEPARTMErfT  OF  LABOR 

Occupational  Safety  and  Health 
Administration 

Advisory  Committee  on  Construction 
Safety  and  Health;  Full  Committee 
Meeting 

Notice  is  hereby  given  that  the 
Advisory  Committee  on  Construction 
Safety  and  Health,  established  under 
section  107(e)(1)  of  the  Contract  Work 


tf 
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Hours  and  Safety  Standards  Act  (40 
U.S.C  333)  and  section  7(b)  of  the 
Occupatinrii  Safety  and  Health  Act  of 
1970  (29  L.S.C  656).  will  meet  on 
September  30. 1993.  at  the  Frances 
Perkins  Building.  U^.  Department  of 
Labor.  200  Constitution  Avenue,  NW.. 
room  S-4215A  and  B.  Washington.  DC. 
The  meeting  is  open  to  the  public  and 
will  begin  at  9  a.m. 

At  this  meeting,  the  Advisory 
Committee  will  receive  the  report  of  its 
Fall  Protection  work  group  and  will 
provide  OSHA  with  recommendations 
regarding  the  development  of  an  interim 
policy  for  uniform  enforcement  of  fall 
protection  requirements. 

Written  data,  views  or  comments  may 
be  submitted,  preferably  with  20  copies, 
to  the  Division  of  Consumer  Affairs,  at 
(he  address  provided  below.  Any  such 
submissions  received  prior  to  the 
meeting  will  be  provided  to  the 
members  of  the  Committee  and  will  be 
included  in  the  record  of  the  meeting. 
Anyone  v\  >hingtomake  an  oral 
presentation  should  notify  the  Division 
of  Consumer  Affairs  before  the  meeting. 
The  request  should  state  the  amount  of 
time  desired,  the  capacity  in  which  the 
person  will  appear  and  a  brief  outline  of 
the  content  of  the  presentation.  Persons 
who  request  the  opportunity  to  address 
the  Advisory  Committee  may  be 
allowed  to  speak,  as  time  permits,  at  the 
discretion  of  the  Chairman  of  the 
Advisory  Committee.  Individuals  with 
disabilities  who  wish  to  attend  the 
meeting  should  contact  Tom  Hall,  at  the 
address  indicating  below,  if  special 
accommodations  are  needed. 

For  additional  information  contaci: 
Tom  Hall,  Division  of  Consumer  Affairs, 
Occupational  Safety  and  Health 
Administration,  room  N-3647.  200 
Constitution  Avenue,  NW.,  Washington. 
DC  20210.  Telephone  202-219-6615. 
An  officia'  -^cord  of  the  meeting  will  be 
available  iur  public  inspection  at  the 
Division  of  Consumer  Affairs. 

Signed  at  Washington.  DC  this  tOth  day  of 
Scptrrr.ber.  1993. 
David  C  Zei^r. 

Acting  Assistant  Secretary  of  Labor. 
|FR  Doc  93-22584  Filed  9-14-93;  845  ami 
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NATIONAL  FOUNDATION  ON  THE 
ARTS  AND  THE  HUMANITIES 

Cooperative  Agreements  for  the  "Arts 
Plus"  Initiative 

AGENCY:  National  Endowment  for  the 

Arts.  NFAH. 

ACTION:  Notification  of  availability. 


SUMMARY:  The  National  Endowment  for 
the  Arts  is  requesting  proposals  leading 
to  the  award  of  from  8  to  12  separate 
Cooperative  Agreements  to  qualified 
nonprofit  arts  organiMtions  in 
partnership  with  public  schools,  to 
support  projects  of  three  years  duration. 
The  projects  must  focus  on  dance, 
theater,  musical  theater,  or  opera 
education,  and  must  help  move  the  arts 
toward  inclusion  as  a  basic  element  of 
preK  -12  education.  The  funding  period 
of  the  Cooperative  Agreements  is 
anticipated  to  be  from  approximately 
August  1994  to  approximately  August 
1997.  Funding  for  these  projects  will  be 
in  a  range  from  approximately  $50,000 
to  $150,000  total  for  the  three  years. 
Each  recipient  of  a  Cooperative 
Agreement  will  be  required  to  satisfy  a 
matching  requirement  on  a  1-to-l  basis 
in  non-Federal  funds.  Eligibility  to 
apply  is  limited  to  arts  organizations 
that  are  a  dance  theater,  or  musical 
theater,  or  opera  organization  or 
company.  Arts  presenters  are  also 
eligible  as  applicants  if  they  exhibit  the 
following  characteristic:  A  presenting 
organization  selects  artists  and 
companies,  engages  them  to  perform  or 
exhibit,  pays  them  a  fee,  and  brings 
them  together  with  general  audiences. 
Presenting  organizations  provide 
performance  and  exhibition 
opportunities  necessary  to  the  existence 
of  many  artists.  In  addition,  presenting 
organizations  must  present  paid 
professional  artists  to  the  general  public 
in  a  balanced  seasonal  format,  and 
employ  full-time  paid  professional 
administrative  staff  whose  primary 
responsibility  is  presenting  professional 
artists.  Those  interested  in  receiving  the 
Solicitation  package  should  reference 
Program  Solicitation  PS  94-01  in  their 
written  request  and  include  two  (2)  self- 
addressed  labels.  Questions  should  be 
addressed  to  the  Arts  in  Education 
Program  at  (202)  682-5426.  Verbal 
requests  for  the  Solicitation  will  not  be 
honored. 

DATES:  Program  Solicitation  PS  94-01  is 
scheduled  for  release  approximately 
November  1, 1993  with  proposals  due 
January  19.  1994. 

ADDRESSES:  Requests  for  the  Solicitation 
should  be  addressed  to  the  National 
Endowment  for  the  Arts,  Contracts 
Division,  room  217, 1000  Pennsylvania 
Avenue.,  NW..  Washington.  DC  20506. 

William  L  Hummel, 

Director,  Contracts  and  Procurement  Division. 

|FR  Doc.  93-22541  Filed  9-14-93;  845  am) 
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NUCLEAR  REGULATORY 
COMMISSION 

Biweekly  Notice 

Applications  and  Amendments  to 
Facility  Operating  Licenses  Involving 
No  Significant  Hazards  Considerations 

I.  Background 

Pursuant  to  Public  Law  97-415.  the 
U.S.  Nuclear  Regulatory  Commission 
(the  Commission  or  NRC  staff)  is 
publishing  this  regular  biweekly  notice. 
Public  Law  97-415  revised  section  189 
of  the  Atomic  Energy  Act  of  1954,  as 
amended  (the  Act),  to  require  the 
Commission  to  publish  notice  of  any 
amendments  issued,  or  proposed  to  be 
issued,  under  a  new  provision  of  section 
189  of  the  Act.  This  provision  grants  the 
Commission  the  authority  to  issue  and 
make  immediately  effective  any 
amendment  to  an  operating  license 
upon  a  determination  by  the 
Commission  that  such  amendment 
involves  no  significant  hazards 
consideration,  notwithstanding  the 
pendency  before  the  Commission  of  a 
request  for  a  hearing  from  any  person. 

This  biweekly  notice  includes  all 
notices  of  amendments  issued,  or 
proposed  to  be  issued  from  August  23. 
1993,  through  September  2. 1993.  The 
last  biweekly  notice  was  published  on 
September  1,  1993. 

Notice  of  Consideration  of  Issuance  of 
Amendments  to  Facility  Operating 
Licenses.  Proposed  No  Significant 
Hazards  Consideration  Determination, 
and  Opportunity  for  a  Hearing 

The  Commission  has  made  a 
proposed  determination  that  the 
following  amendment  requests  involve 
no  significant  hazards  consideration. 
Under  the  Commission's  regulations  in 
10  CFR  50.92,  this  means  that  operation 
of  the  facility  in  accordance  with  the 
proposed  amendment  would  not  (1) 
involve  a  significant  increase  in  tbe 
probability  or  consequences  of  an 
accident  previously  evaluated;  or  (2) 
create  the  possibility  of  a  new  or 
different  kind  of  accident  from  any 
accident  previously  evaluated;  or  (3) 
involve  a  significant  reduction  in  a 
margin  of  safety.  The  basis  for  this 
proposed  determination  for  each 
amendment  request  is  shown  below. 

The  Commission  is  seeking  public 
comments  on  this  proposed 
determination.  Any  comments  received 
within  30  days  after  the  date  of 
publication  of  tbis  notice  will  be 
considered  in  making  any  final 
determination. 

Normally,  the  Commission  will  not 
issue  the  amendment  until  the 
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expiration  of  the  30-day  notice  period. 
However,  should  circumstances  change 
during  the  notice  period  such  that 
failure  to  act  in  a  timely  way  would 
result,  for  example,  in  derating  or 
shutdown  of  the  facility,  the 
Commission  may  issue  the  license 
amendment  before  the  expiration  of  the 
30-day  notice  period,  provided  that  its 
final  determination  is  that  the 
amendment  involves  no  significant 
hazards  consideration.  The  final 
determination  will  consider  all  pubhc 
and  State  comments  received  before 
action  is  taken.  Should  the  Commission 
take  this  action,  it  will  publish  in  the 
Federal  Register  a  notice  of  issuance 
and  provide  for  opportunity  for  a 
hearing  after  issuance.  The  Commission 
expects  that  the  need  to  take  this  action 
will  occur  very  infrequently. 

Written  comments  may  be  submitted 
by  mail  to  the  Rules  Review  and 
Directives  Branch.  Division  of  Freedom 
of  Information  and  Publications 
Services.  Office  of  Administration,  U.S. 
Nuclear  Regulatory  Commission, 
Washington.  DC  20555.  and  should  cite 
the  publication  date  and  page  number  of 
this  Federal  Register  notice.  Written 
comments  may  also  be  delivered  to 
Room  P-223.  Phillips  Building,  7920 
Norfolk  Avenue,  Bethesda,  Maryland 
from  7:30  a.m.  to  4:15  p.m.  Federal 
workdays.  Copies  of  written  comments 
received  may  be  examined  at  the  NRC 
Public  Document  Room,  the  Gelman 
Building,  2120  L  Street.  NW., 
Washington.  DC  20555.  The  filing  of 
requests  for  a  hearing  and  petitions  for 
leave  to  intervene  is  discussed  below. 

By  October  15.  1993.  the  licensee  may 
file  a  request  for  a  hearing  with  respect 
to  issuance  of  the  amendment  to  the 
subject  facility  operating  license  and 
any  person  whose  interest  may  be 
affected  by  this  proceeding  and  who 
wishes  to  participate  as  a  party  in  the 
proceeding  must  file  a  written  request 
for  a  hearing  and  a  petition  for  leave  to 
intervene.  Requests  for  a  hearing  and  a 
petition  for  leave  to  intervene  shall  be 
filed  in  accordance  with  the 
Commission's  "Rules  of  Practice  for 
Domestic  Licensing  Proceedings"  in  10 
CFR  Part  2.  Interested  persons  should 
consuh  a  current  copy  of  10  CFR  2.714 
which  is  available  at  the  Commission's 
Public  Document  Room,  the  Gelman 
Building.  2120  L  Street.  NW.. 
Washington,  DC  20555  and  at  the  local 
public  document  room  for  the  particular 
facility  involved.  If  a  request  for  a 
hearing  or  petition  for  leave  to  intervene 
is  filed  by  the  above  date,  the 
Commission  or  an  Atomic  Safety  and 
Licensing  Board,  designated  by  the 
Commission  or  by  the  Chairman  of  the 
Atomic  Safety  and  Licensing  Board 


Panel,  will  rule  on  the  request  and/or 
petition;  and  the  Secretary  or  the 
designated  Atomic  Safety  and  Licensing 
Board  will  issue  a  notice  of  a  hearing  or 
an  appropriate  order. 

As  required  by  10  CFR  2.714.  a 
petition  for  leave  lo  intervene  shall  set 
forth  with  particularity  the  interest  of 
the  petitioner  in  the  proceeding  and 
how  that  interest  may  be  affected  by  the 
results  of  the  proceeding.  The  petition 
should  specifically  explain  the  reasons 
why  intervention  should  be  permitted 
with  particular  re^rence  to  the 
following  factors:  (l)  the  nature  of  the 
petitioner's  right  under  the  Act  to  be 
made  a  party  to  the  proceeding;  (2)  the 
nature  and  extent  of  tlie  petitioner's 
property,  financial,  or  other  interest  in 
the  proceeding;  and  (3)  the  possible 
effect  of  any  order  which  may  be 
entered  in  the  proceeding  on  the 
petitioner's  interest.  The  petition  should 
also  identify  the  specific  aspect(s)  of  the 
subject  matter  of  the  proceeding  as  to 
which  petitioner  wishes  to  intervene. 
Any  person  who  has  filed  a  petition  for 
leave  to  intervene  or  who  has  been 
admitted  as  a  party  may  amend  the 
petition  without  requesting  leave  of  the 
Board  up  to  15  days  prior  to  the  first 
prehearing  conference  scheduled  in  the 
proceeding,  but  such  an  amended 
petition  must  satisfy  the  specificity 
requirements  described  above. 

Not  later  than  15  days  prior  to  the  first 
prehearing  conference  scheduled  in  the 
proceeding,  a  petitioner  shall  file  a 
supplement  to  the  petition  to  intervene 
which  must  include  a  list  of  the 
contentions  which  are  sought  to  be 
litigated-in  the  matter.  Each  contention 
must  consist  of  a  specific  statement  of 
the  issue  of  law  or  fact  to  be  raised  or 
controverted.  In  addition,  the  petitioner 
shall  provide  a  brief  explanation  of  the 
bases  of  the  contention  and  a  concise 
statement  of  the  alleged  facts  or  expert 
opinion  which  support  the  contention 
and  on  which  the  petitioner  intends  to 
rely  in  proving  the  contention  at  the 
hearing.  The  petitioner  must  also 
provide  references  to  those  specific 
sources  and  documents  of  which  the 
petitioner  is  aware  and  on  which  the 
petitioner  intends  to  rely  to  establish 
those  facts  or  expert  opinion.  Petitioner 
must  provide  sufficient  information  to 
show  that  a  genuine  dispute  exists  with 
the  applicant  on  a  material  issue  of  law 
or  fact.  Contentions  shall  be  Umited  to 
matters  within  the  scope  of  the 
amendment  under  consideration.  The 
contention  must  be  one  which,  if 
proven,  would  entitle  the  petitioner  to 
relief.  A  petitioner  who  fails  to  file  such 
a  supplement  which  satisfies  these 
requirements  with  respect  to  at  least  one 


contention  will  not  be  permitted  to 
participate  as  a  party. 

Those  permitted  to  intervene  become 
parties  to  the  proceeding,  subject  to  any 
limitations  in  the  order  granting  leave  to 
intervene,  and  have  the  opportunity  to 
participate  fully  in  the  conduct  of  the 
hearing,  including  the  opportunity  to 
present  evidence  and  cross-examine 
witnesses. 

If  a  hearing  is  requested,  the 
Commission  will  make  a  final 
determination  on  the  issue  of  no 
significant  hazards  consideration.  The 
final  determination  will  serve  to  decide 
when  the  hearing  is  held. 

If  the  final  determination  is  that  the 
amendment  request  involves  no 
significant  hazards  consideration,  the 
Commission  may  issue  the  amendment 
and  make  it  immediately  effective, 
notwithstanding  the  request  for  a 
hearing.  Any  hearing  held  would  take 
place  after  issuance  of  the  amendment. 

If  the  final  determination  is  that  the 
amendment  request  involves  a 
significant  hazards  consideration,  any 
hearing  held  would  take  place  before 
the  issuance  of  any  amendment. 

A  request  for  a  hearing  or  a  petition 
for  leave  to  intervene  must  be  filed  with 
the  Secretary  of  the  Commission.  US. 
Nuclear  Regulatory  Commission. 
Washington.  DC  20555.  Attention: 
Docketing  and  Services  Branch,  or  may 
be  delivered  to  the  Commission's  Public 
Document  Room,  the  Gelman  Building. 
2120  L  Street.  NW..  Washington  DC 
20555.  by  the  above  date.  Where 
petitions  are  filed  during  the  last  10 
days  of  the  notice  period,  it  is  requested 
that  the  petitioner  promptly  so  inform 
the  Commission  by  a  toll-free  telephone 
call  to  Western  Union  at  l-(800)  248- 
5100  (in  Missouri  l-(800)  342-6700). 
The  Western  Union  operator  should  be 
given  Datagram  Identification  Number 
N1023  and  the  following  message 
addressed  to  (Project  Director): 
petitioner's  name  and  telephone 
number,  date  petition  was  mailed,  plant 
name,  and  publication  date  and  page 
number  of  this  Federal  Register  notice. 
A  copy  of  the  petition  should  also  be 
sent  to  the  Office  of  the  General 
Counsel,  U.S.  Nuclear  Regulatory 
Commission,  Washington,  DC  20555, 
and  to  the  attorney  for  the  licensee. 

Nontimely  filings  of  petitions  for 
leave  to  intervene,  amended  petitions, 
supplemental  petitions  and/or  requests 
for  a  hearing  will  not  be  entertained 
absent  a  determination  by  the 
Commission,  the  presiding  officer  or  the 
Atomic  Safety  and  Licensing  Board  that 
the  petition  and^or  request  should  be 
granted  based  upon  a  balancing  of 
factors  specified  in  10  CFR  2.714(a)(1) 
(iHv)  and  2.714(d). 
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For  further  details  with  respect  to  this 
action,  see  the  application  for 
amendment  which  is  available  for 
public  inspection  at  the  Commission's 
Public  Document  Room,  the  Gelman 
Building.  2120  L  Street.  NW.. 
Washington,  DC  20555.  and  at  the  local 
public  document  room  for  the  particular 
facility  involved. 

Arizona  Public  Service  Company,  et  al., 
Docket  Nos.  STN  50-528.  STN  50-529. 
and  STN  50-530.  Palo  Verde  Nuclear 
Generating  Station,  Unit  Nos.  1,  2,  and 
3,  Maricopa  County,  Arizona 

Date  of  amendment  request:  August  5, 
1993. 

Description  of  amendment  requests: 
The  ameni!  lent  would  change  the 
frequency  of  several  channel  functional 
tests  for  the  reactor  protection  system 
and  the  engineered  safety  feature 
actuation  system  instrumentation  from 
once  per  month  to  quarterly.  The 
additional  information  is  provided  in 
support  of  the  licensee's  proposal  to 
also  extend  the  surveillance  frequencies 
for  the  automatic  actuation  logic  for 
safety  injection,  containment  isolation, 
containment  spray,  main  steam  line 
isolation,  and  recirculation  from 
monthly  to  quarterly.  This  amendment 
request  supersedes  an  amendment 
request  dated  December  28,  1992, 
published  in  the  Federal  Register  on 
Febriiary  3.  1993  (58  FR  6994). 

Basis  for  proposed  no  significant 
hazards  consideration  determination: 
As  required  by  10  CFR  50  91(a),  the 
lirensees  have  provided  their  analysis 
about  the  is'-ne  of  no  significant  hazards 
considerali.  .1,  which  is  presented 
below: 

Standard  1 — Involve  a  significant  increase 
in  the  probability  or  consequences  of  an 
accident  prRviously  evaluated. 

IncTf-asing  the  surveillance  interval  for  RPS 
and  ESr.fS  instrumentation  has  two 
principle  effects  with  opposing  impacts  on 
core  melt  risk.  The  first  impact  is  a  slight 
increase  in  core  melt  frequency  that  results 
from  the  increased  unavailability  t)f  the 
instrumentation  in  question.  The 
unavailability  of  the  tested  instrumentation 
components  is  translated  to  result  in  a  failure 
of  the  reactor  to  trip,  an  Anticipated 
Transient  Without  Scram,  or  a  failure  of  the 
appropriate  engineered  safety  featur»?s  to 
■  actuate  when  required.  The  opposing  impact 
is  the  corres|)onding  reduction  in  core  melt 
frequency  that  would  result  due  to  the 
rtnluced  exposure  of  the  plant  to  test  induced 
transients. 

Representative  fault  tree  models  were 
drveioped  for  Palo  Verde  and  the 
correspond!;.^;  core  melt  frequency  increases 
and  decreases  were  quantified  in  CEN-327-A 
and  CEN-327-A.  Supplement  1.  The  NRC 
Staff  found  that  changes  in  the  RPS 
unavailabilities  that  result  from  extending 
the  surveillance  test  intervals  from  30  days 


to  90  days  were  not  considered  to  be 
significant.  Estimates  of  the  reduction  in 
scram  frequency  from  the  reduction  in  test- 
induced  scrams  and  the  corresponding 
reduction  in  core  melt  frequency  were  found 
acceptable.  Exlended  surveillance  intervals 
were  found  to  result  in  a  net  reduction  in 
core  melt  risk.  Operation  of  the  facility  in 
accordance  with  this  proposed  amendment, 
therefore,  will  nut  involve  a  significant 
increase  in  the  probability  or  consequence  of 
an  accident  previously  evaluated. 

Standard  2 — Create  the  possibility  of  a  new 
or  different  kind  of  accident  from  any 
accident  previously  evaluated. 

This  amendment  request  does  not  involve 
any  changes  in  equipment  and  will  not  alter 
the  manner  in  which  the  plant  will  be 
operated.  For  this  reason,  this  amendment 
will  not  create  the  possibility  of  a  new  or 
different  kind  of  accident  fttjm  any 
previously  evaluated. 

Standard  3 — Involve  a  significant 
reduction  in  a  margin  of  safety. 

The  margin  of  safety  is  not  significantly 
reduced.  There  are  no  changes  to  the 
equipment  or  plant  operations.  The  changes 
to  (plant  protection  systeml  PPS  setpoints 
and  allowable  values,  while  nonconservative, 
are  not  significant.  The  only  impact  of  this 
change  is  the  development  of  a  more 
appropriate  balance  between  increased  core 
melt  risk  due  to  slightly  increased  equipment 
unavailability  and  reduced  core  melt  risk  due 
to  a  reduction  in  plant  exposure  to  test- 
induced  transients.  Implementation  of  the 
proposed  change  is  expected  to  result  in  an 
overall  improvement  in  safety  due  to  the  fact 
that  reduced  testing  intervals  will  result  in 
fewer  inadvertent  reactor  trips  and  less 
frequent  actuation  of  ESFAS  components. 
The  conclusions  of  the  accident  analyses  in 
the  IPalo  Verde  Nuclear  Generating  Station] 
PVNGS  [Updated  Final  Safety  Analysis 
Report!  UFSAR  remain  valid  and  the  safuty 
limits  continue  to  he  met. 

The  NRC  staff  has  reviewed  the 
licensees'  analysis  and.  based  on  that 
review,  it  appears  that  the  three 
standards  of  50.92(c)  are  satisfied. 
Therefore,  the  NRC  staff  proposes  to 
determine  that  the  amendment  requests 
involve  no  significant  hazards 
consideration. 

Local  Public  Document  Room 
location:  Phoenix  FHiblic  Library,  12 
East  McDowell  Road.  Phoenix,  Arizona 
85004 

Attorney  for  licenspes:  Nancy  C. 
Lof^in,  Esq.,  Corporate  Secretary  and 
Counsel,  Arizona  Public  Service 
Company.  P.O.  Box  53999,  Mail  Station 
9068,  Phoenix,  Arizona  85072-3999 

NEC  Project  Director:  Theodore  R. 
Quay 

Carolina  Power  &  Light  Company,  et 
al.,  Docket  No.  50-400,  Shearon  Harris 
Nuclear  Power  Plant,  Uait  1.  Wake  and 
Chatham  Counties,  North  Carolina 

Date  of  amendment  request:  August 
20. 1993. 

Description  of  amendment  request: 
The  proposed  amendment  would 


modify  Technical  Specification  3/4.4.5. 
Steam  Generators,  to  add  as  an 
alternative  to  tube  plugging,  the  repair 
of  steam  generator  tubes  that  have 
indications  of  degradation.  Baljcock  & 
Wilcox  Nuclear  Service  Company 
(B&W)  has  developed  a  repair 
methodology  that  allows  degraded 
steam  generator  tubes  to  be  repaired  by 
sleeving  and  remain  in  service.  The 
design  and  installation  methodology 
account  for  tube  mechanical  and 
structural  aspects,  water  chemistry, 
metallurgical  aspects,  and  thermal/ 
hydraulic  considerations,  as  well  as 
allowing  for  subsequent  inspections  of 
the  tube  and  sleeve.  This  methodology 
is  documented  in  Topical  Report  BAW- 
2045PA,  Revision  1. 

Bo's  is  for  proposed  no  significant 
hazards  consideration  determination 
As  required  by  10  CFR  50.91(a).  the 
licensee  has  provided  its  analysis  of  the. 
issue  of  no  significant  hazards 
consideration,  which  is  presented 
below: 

1.  The  proposed  amendment  does  not 
involve  a  significant  increase  in  the 
probability  or  consequences  of  an  accident 
previously  evaluated. 

The  Final  Safety  Analysis  Report 
conservatively  evaluated  a  double-ended 
rupture  of  a  steam  generator  tube.  A  severed 
tube  with  a  mechanical  sleeve  installpd  in  it 
has  t)een  shown  by  tests  to  have  mechanical 
strength  at  least  as  great  as  that  of  a  new  tube. 
Thus  a  sleeve  tube  is  no  more  likely  to 
rupture  than  any  other  tube  in  the  steam 
generator. 

Tube  sleeves  are  designed  to  accommodate 
all  loads  that  any  steam  generator  tube  may 
experience  due  to  normal  plant  conditions 
and  all  anticipated  transients  specified  for 
the  steam  generator. 

A  sleeved  tube  is  functionally  equivalent  to 
an  unsleeved  tube  except  for  less  effective 
heat  transfer  due  to  the  air  gap  and  a  slight 
pressure  dnip  due  to  the  pnmary  flow 
restriction.  These  differences  would  be 
insignificant  to  the  performance  of  the  steam 
generator  in  any  accident  situation. 

The  sleeves  are  structurally  equivalent  to 
the  steiim  generator  tul)es. 

There  is  no  increase  in  the  possibility  for 
increased  fatigue  loadings.  There  is  not 
possibility  for  the  sleeve  to  t)ecorae  dislodged 
from  its  plugging  location  and  enter  the  RCS 
flow  path  The  sleeving  process  results  in  the 
deformation  of  the  sleeve  into  the  steam 
generator  tut>e  in  at  least  one  end  of  the 
sleeve.  This  process  ensures  that  the  sleeve 
remains  locked  in  to  its  mating  tube  once  the 
kinetic  weld  has  been  completed. 

The  plant  safety  analysis  for  tube  plugging 
bounds  tube  sleeving. 

Therefore,  there  would  be  no  increase  in 
the  probability  or  consequences  ot  an 
accident  previously  evaluated. 

2.  The  proposed  amendment  does  not 
create  the  possibility  of  a  new  or  different 
kind  of  accident  from  any  accident 
previously  evaluated. 


The  only  equipoient  affected  by  sleeving  is 
the  steam  generator.  The  most  severe 
malfunction  of  a  steam  generator  is  a  tube 
rupture.  The  consequences  of  a  ruptured 
sleeve  are  no  greater  than  the  consequences 
of  a  ruptured  tube.  Sleeving  does  not  increase 
the  probability  of  a  steam  generator  failure 
because  the  sleeved  tube  has  been  shown  to 
be  mechanically  strooger  than  an  unsleeved 
tube.  Thus,  a  steam  generator  with  sleeved 
tubes  would  perform  in  the  same  manner  as 
one  without  sleeved  tubes,  and  there  is  no 
risk  of  a  new  or  different  accident. 

Therefore,  the  proposed  changes  do  not 
create  the  possibility  of  a  new  or  diffierent 
kind  of  accident  from  any  accident 
previously  evaluated. 

3.  The  piroposed  amendment  does  not 
involve  a  significant  reduction  in  the  margin 
of  safety. 

The  proposed  revision  to  the  Shearon 
Harris  Technical  Specifications  to  permit  the 
installatiofi  of  tube  sleeves  does  not  reduce 
the  margin  of  safety  as  piresenfly  defined  in 
BASES  section  3/4.4.5.  The  analysis  for  the 
proposed  tube  sleeve  design  (based  on  BftW 
Nuclear  Services  Company  Report  BAW- 
2045PA,  Revision-!)  demonstrates  that  the 
structural  integrity  of  the  RCS  is  maintained. 
Design  of  the  tube  sleeve  considers 
mechanical/structuia]  aspects,  water 
chemistry  and  metallurgical  aspects  as  well 
as  thermal/hydraulic  considerations. 

The  integrity  of  steam  generator  tubes  is  in 
fact  enhanced  by  the  installation  of  sleeves 
due  to  increased  vibration  stability  margin 
and  the  ability  to  bridge  over  imperfections 
and  degradations. 

Therefore,  the  proposed  changes  do  not 
involve  a  significant  reduction  in  a  margin  of 
safety. 

The  NRC  staff  has  reviewed  the 
licensee's  analysis  and.  based  on  this 
review,  it  appears  that  the  three 
standards  of  10  CFR  50.92(c}  are 
satisfied.  Therefore,  the  NRC  staff 
prd^oses  to  detennine  that  the 
amendment  request  involves  no 
significant  hazards  consideration. 

Local  Public  Document  Room 
location:  Cameron  Village  Regional 
Library.  1930  Qark  Avenue.  Raleigh. 
North  Carolina  27605. 

Attorney  for  licensee:  R.  E.  Jones, 
General  Counsel,  Carolina  Power  & 
Light  Company.  Post  Office  Box  1551. 
Raleigh.  North  Carolina  27602 

NFC  Project  Director:  S.  Singh  Bajwa 

Carolina  Power  &  Light  Company,  et 
al.,  Docket  No.  50-400,  Shearon  Harris 
Nudear  Power  Plant,  Unit  1,  Wake  and 
Chatham  Counties,  North  Carolina 

Date  of  amendment  request:  Augu^ 

27,  i9aa. 

Description  of  amendment  request: 
The  proposed  ciianges  will  revise  the 
Technical  Specificatians  to  support  the 
elimination  of  the  reactor  coolant 
resistance  temperature  detector  (RTD) 
bypass  syst«n  and  the  substitution  of 
RTDs  mounted  in  thermowells  that 


extend  directly  into  the  reactor  coolant 
system. 

Basis  for  proposed  no  significant 
hazards  consideration  determination: 
As  required  by  10  CFR  50.91(a),  the 
licensee  has  provided  its  analysis  of  the 
issue  of  no  significant  hazards 
consideration,  which  is  preswited 
below:  i 

1.  The  proposed  amendment  does  not 
involve  a  significant  increase  in  the 
probability  or  consequences  of  an  accident 
previously  evaluated. 

The  proposed  change  will  not  change  the 
RCS  temperature  or  temperature  related 
setpcMnts.  The  new  thermowell  RTD  system 
will  supply  the  same  temperature 
measurements  as  the  manifold  RTD  system. 
Total  response  time  for  temperature  related 
setpoints  will  remain  unchanged.  The 
Overtemperature  Delta-T  reactor  trip  and 
Overpower  Delta-T  reactor  trip  will  function 
in  the  same  manner  to  terminate  DNB-related 
transients. 

The  process  protection  circuitry  that  is 
being  modified  will  use  the  same  style 
qualified  printed  circuit  cards  that  have  been 
used  a  SHNPP.  The  process  control  circuitry, 
with  electronic  isolation  from  the  process 
protection  circuitry,  will  use  a  Westingbouse 
designed  and  qualified  circuit  card  to 
implement  the  median  signal  select  function. 
The  i>ew  thermowell  RTD  system  will  be 
more  resistant  to  the  effects  of  RTD  failures 
because  no  operator  action  is  necessary  to 
defeat  erroneous  control  T-avg  and  control 
Deita-T  channel  inputs,  as  is  the  case  with 
the  manifold  RTD  sysiem.  The  thermowells 
that  will  be  welded  into  the  RCS  are  similar 
to  other  thermowells  that  are  already 
installed  and  will  meet  applicable  ASME 
codes.  The  probability  and  consequences  of 
thermowell  failure  or  leakage  are  bounded  by 
the  analysis  of  the  current  system.  The 
probability  of  leakage  is  reduced  due  to  the 
elimination  of  significant  footage  of  RCS 
pressure  boundary  piping  and  valves. 
Therefore,  there  will  be  no  increase  in  the 
probability  or  consequences  of  an  accident 
previously  evaluated. 

2.  The  propcued  amendment  does  not 
create  the  possibility  of  a  new  or  dif&rent 
kind  of  accident  from  any  accident 
previously  evaluated. 

The  protection  or  control  systems  will  not 
be  significantly  chanaad.  A  thermowell 
failure  is  similar  to  a  bypass  loop  &ilure. 
Therefore,  the  proposed  changes  do  not 
create  the  possibility  of  a  new  or  diSerent 
kind  of  accident  from  any  accident 
previously  evaluated. 

3.  The  proposed  amendment  does  not 
involve  a  significant  reduction  in  the  margin 
of  safety. 

This  change  does  not  aSect  any  safety  limit 
or  limiting  safety  system  setpoint  or  the  total 
delay  inherent  in  the  temperature  monitoring 
system.  In  addition,  the  total  allowances 
specified  in  the  Technical  Specifications  for 
instrument  chaimel  accuracies  are  being  met. 
Therefore,  the  proposed  changes  do  not 
involve  a  significant  reduction  in  a  margin  of 
safety. 

The  NRC  staff  has  reviewed  the 
licensee's  analysis  and,  based  on  this 


review,  it  appears  that  the  three 
standards  of  10  CFR  50.92(c)  are 
satisfied.  Therefore,  the  NRC  staff 
proposes  to  determine  thnt  the 
amendment  request  involves  no 
significant  hazards  consideration. 

Local  Public  Document  Room 
location:  Cameron  Village  Regional 
Library,  1930  Clark  Avenue,  Raleigh, 
North  Carolina  27605. 

Attorney  for  licensee:  R.  E.  Jones. 
General  Counsel,  Carolina  Power  & 
Light  Company.  Post  Office  Box  1551. 
Raleigh.  North  Carolina  27602 

NRC  Pmiect  Director:  S.  Singh  Bajwa 

Commonwealth  Edison  Company, 
Docket  Nos.  STN  50-454  and  STN  50- 
455,  Byron  Station.  Unit  Nos.  1  and  2. 
Ogle  Couatr,  Illinois  Docket  Nos.  STN 
50-456  and  STN  50-457,  Braidwood 
Station,  Unit  Nos.  1  and  2,  Will  Comrty, 
Illinois 

Date  of  amendment  request:  May  13, 
1993 

Description  of  amendment  request: 
The  proposed  amendment  would  revise 
Technical  Specification  3/4.6.1.7, 
Containment  Purge  Ventilation  System, 
to  allow  the  simultaneous  opening  of 
the  miniflow  pui^e  supply  and  exhaust 
valves  for  habitabiUty  and  ALARA 
purposes. 

Basis  for  proposed  no  significant 
hazards  consideration  determination: 
As  required  by  10  CFR  50.91(a),  the 
licensee  has  provided  its  anal3rsis  of  the 
issue  of  no  significant  hazards 
consideration,  which  is  presented 
below: 

(1)  A  significant  increase  in  the  probability 
or  consequences  of  an  accident  previously 
evaluated. 

The  proposed  change  was  evaluated  with 
respect  to  the  consequences  in  the  first  fxrw 
seconds  of  a  LOCA,  i.e.  from  the  beginning 
of  the  accident  until  the  miniflow  purge 
system  is  isolated.  A  conservative  analysis 
demonstrated  that  the  radiological  releases 
through  the  miniflow  purge  system  would  be 
very  small. 

The  largest  additional  dose  calculated  with 
conservative  assumptions  was  less  than  4 
rem  thyroid  dose  at  the  B>too  Station  site 
boundary  and  less  than  5  rem  thyroid  dose 
at  the  Braidwood  Station  s^ite  boundary.  This 
additional  dose  was  addec  to  the  LCXIA 
doses  previously  calculated  and  reported  in 
Chapter  15  of  the  UFSAR.  The  new  dose  total 
remains  well  within  the  limits  of  lOCFRlOO. 
It  should  be  noted  that  there  is  significant 
margin  between  the  thyroid  doses  and  the 
300  rem  guideline  sf)ecified  in  lOCFRlOO. 

Simultaneous  opening  of  the  8-inch 
containment  purge  supply  and  exhaust 
isolation  valves  does  not  increase  the 
probability  of  an  accident  previously 
evaluated.  Component  and  system 
performance  will  not  be  adversely  affected 
since  equipment  and  system  design  criteria 
continue  to  be  met.  The  iaotation  valves  do 
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not  initiate  any  accident  discussed  in  the 
FSAR.  The  containment  isolation  signals 
which  automatically  close  the  8-inch 
isolation  valves  are  not  affected  by  the 
proposed  change. 

(2)  Create  the  possibility  of  a  new  or 
different  kind  of  accident  from  any  accident 
previously  evaluated. 

The  possibility  for  an  accident  or 
malfunction  of  a  different  type  than  any 
evaluated  previously  in  the  safety  analysis 
report  is  not  created.  The  proposed  change  is 
in  the  operation  of  the  system  an  not  in  the 
design  of  the  equipment.  The  containment 
isolation  signal  received  by  the  8-inch 
containment  purge  system  is  unchanged  and 
the  closure  time  assumed  for  the  isolation 
valves  are  also  unaffected  by  this  change. 

The  change  in  operation  of  the  8-inch 
containment  purge  system  does  not  create 
new  or  different  accidents  The  initiation  of 
postulated  accidents  does  not  depend  on  the 
8-inch  containment  purge  system.  The 
proposed  operation  does  not  create  a 
different  accident  from  any  previously 
evaluated  because  the  purge  system  will 
continue  to  be  isolated  by  the  containment 
isolation  signal. 

(3)  Involve  a  significant  reduction  in  a 
margin  of  safety. 

The  margin  of  safety  as  defined  in  the  basis 
of  the  Technical  Specifications  is  not 
significantly  reduced  by  the  change  in  the 
miniflow  purge  system  operation.  All 
acceptance  criteria  with  respect  to  fuel,  RCS 
pressure  boundary,  and  contaiiunent 
integrity  continue  to  be  met. 

The  NRC  staff  has  reviewed  the 
licensee's  analysis  and,  based  on  this 
review,  it  appears  that  the  three 
standards  of  10  CFR  50.92(c)  are 
satisfied.  Therefore,  the  NRC  staff 
proposes  to  determine  that  the 
amendment  request  involves  no 
significant  hazards  consideration. 

Local  Public  Document  Room 
location:  For  Byron,  the  Byron  Public 
Library.  109  N.  Franklin,  P.O.  Box  434. 
Byron,  Illinois  61010;  for  Braidwood, 
the  Wilmington  Township  Public 
Library,  201  S.  Kankakee  Street. 
Wilmington.  Illinois  60481 

Attorney  for  licensee:  Michael  I. 
Miller,  Esquire;  Sidley  and  Austin,  One 
First  National  Plaza,  Chicago,  Illinois 
60690 

NRC  Project  Director.  James  E.  Dyer 

Commonwealth  Edison  Company, 
Docket  Nos.  STN  5(M54  and  STN  50- 
455,  Byron  Station,  Unit  Nos.  1  and  2, 
Ogle  County,  Illinois  Docket  Nos.  STN 
50-456  and  STN  50-457,  Braidwood 
Stalion,  Unit  Nos.  1  and  2,  Will  County, 
Illinois 

Date  of  amendment  request:  June  29, 
1993. 

Description  of  amendment  request: 
The  proposed  amendment  would  revise 
the  Technical  Specifications  to 
incorporate  the  requirements  of  the 
revised  10  CFR  Part  20  which  becomes 


effective  January  1. 1994.  These  changes 
are:  (1)  adding  definitions  for  controlled 
area,  deep  dose  equivalent,  dose 
equivalent,  high  radiation  area,  and 
restricted  area;  revising  definitions  for 
member  of  the  public  and  unrestricted 
area;  (2)  reducing  the  curie  content  limit 
of  the  primary  water  storage  tank  and 
updating  the  radioactive  effluent  holdup 
tank  Umit  reference;  (3)  relocating 
certain  information  in  Section  5;  (4) 
revising  high  radiation  area  controls;  (5) 
extending  the  Radioactive  Effluent 
Release  Report  submittal  frequency  from 
semiannual  to  annual;  (6)  revising 
radiation  monitoring  instrumentation 
requirements;  and  (7)  making  editorial 
changes. 

Basis  for  proposed  no  significant 
hazards  consideration  determination: 
As  required  by  10  CFR  50.91(a).  the 
licensee  has  provided  its  analysis  of  the 
issue  of  no  significant  hazards 
consideration,  which  is  presented 
below: 

A.  The  proposed  changes  do  not  involve  a 
significant  increase  in  the  probability  or 
consequences  of  an  accident  previously 
evaluated. 

The  proposed  changes  to  the  definitions, 
radioactive  effluent  holdup  tank  limits  and 
location  of  previous  10CFR20  requirements 
do  not  impact  previously  evaluated  accidents 
because  there  is  no  change  in  the  types  and 
amounts  of  effluents  that  will  be  released. 
There  will  be  no  increase  in  individual  or 
cumulative  occupational  radiation  exposures. 
The  proposed  changes  to  the  high  radiation 
area  controls  provide  more  controls  for 
enhanced  exposure  monitoring;  they  do  not 
change  the  effluents  or  exposures. 

Relocating  information  to  the  Offsite  Dose 
Calculation  Manual  (ODCM)  and  the  editorial 
changes  are  administrative  in  nature.  The 
proposed  changes  do  not  reduce  the 
requirements  of  any  Technical  Spiecification 
requirement.  The  changes  provide 
consistency  and  improve  readability.  The 
information  deleted  from  Section  5  is 
covered  in  more  detail  in  the  ODCM. 
Therefore,  the  level  of  control  is  maintained. 
Changing  the  frequency  of  submitting  the 
Radiological  Effluent  Release  Report  from 
semiannual  to  annual  is  consistent  with  the 
revised  requirements  of  10CFR50.36a.  The 
change  does  not  adversely  impact  the  ability 
to  meet  applicable  regulatory  requirements 
related  to  liquid  and  gaseous  effluents.  The 
report  is  a  historical  record  of  station 
effluents  and  has  no  impact  on  the  actual 
release  process.  The  NRC  will  continue  to 
receive  the  same  information,  only  on  a 
different,  approved  schedule. 

The  changes  to  the  radiation  monitor 
setpoints  are  consistent  with  the  monitoring 
requirements  of  the  applicable  accident  (fuel 
handling  accident)  described  in  Chapter  IS  of 
the  UFSAR.  The  setpoints  and  revised  Uble 
note  provide  more  specific  requirements. 

B.  The  proposed  changes  do  not  create  the 
possibility  of  a  new  or  different  kind  of 
accident  from  any  accident  previously 
evaluated. 


The  changes  in  radiation  monitoring 
instrumentation  requirements  are  more 
specific.  Calculations  were  performed  to 
determine  the  appropriate  setpoints  based  on 
the  current  plant  design  and  operation.  The 
changes  provide  better  control  over  the 
instrumentation. 

The  remaining  proposed  changes  have  no 
effect  on  the  probability  of  an  accident.  The 
changes  are  administrative  in  nature  and  do 
not  affect  plant  design  or  operation.  There  is 
no  change  to  the  types  and  amounts  of 
effluent  that  will  be  released,  nor  is  there  an 
increase  in  individual  or  cumulative 
occupational  radiation  exposures. 

C.  The  proposed  changes  do  not  involve  a 
significant  reduction  in  a  margin  of  safety. 

Reducing  the  activity  limit  for  the  primary 
water  storage  tank  from  2000  curies  to  10 
curies  is  conservative.  The  10  curie  limit, 
which  would  apply  to  all  unprotected 
outside  tanks  is  within  the  revised  limits  in 
10CFR20.  Compliance  with  the  limits  of 
10CFR20.1301  (revised)  will  be  demonstrated 
by  operating  within  the  limits  of  10CFR50 
Appendix  I,  and  40  CFR  190. 

The  proposed  changes  to  the  radiation 
monitoring  instrumentation  provide 
additional  controls  over  the  current 
requirements.  The  instrumentation  continues 
to  meet  the  requirements  described  in  the 
bases.  The  bases  themselves  are  unchanged. 

The  remaining  changes  are  editorial  and 
have  no  effect  on  the  margin  of  safety  for  any 
Technical  Sf)ecification 

The  NRC  staff  has  reviewed  the 
licensee's  analysis  and,  based  on  this 
review,  it  appears  that  the  three 
standards  of  10  CFR  50.92(c)  are 
satisfied.  Therefore,  the  NRC  staff 
proposes  to  determine  that  the 
amendment  request  involves  no 
significant  hazards  consideration. 

Local  Public  Document  Room 
location:  For  Byron,  the  Byron  Public 
Library.  109  N.  Franklin.  P.O.  Box  4^4, 
Byron,  Illinois  61010;  for  Braidwood, 
the  Wilmington  Township  Public 
Library,  201  S.  Kankakee  Street, 
Wilmington.  Illinois  60481 

Attorney  for  licensee:  Michael  I. 
Miller.  Esquire;  Sidley  and  Austin,  One 
First  National  Plaza.  Chicago,  Illinois 
60690 

NRC  Project  Director:  James  E.  Dyer 

Connecticut  Yankee  Atomic  Power 
Company.  Docket  No.  50-213,  Haddam 
Neck  Plant,  Middlesex  County, 
Connecticut 

Date  of  amendment  request:  August 
18.  1993. 

Description  of  amendment  request: 
The  licensee  has  proposed  to 
incorporate  an  additional  Technical 
Specification  to  require  that  the  480 
VAC  motor  control  center  (MCC)  5  and 
its  automatic  bus  transfer  (ABT)  scheme 
be  operable  during  Modes  1,  2,  3,  and 
4. 

Basis  for  proposed  no  significant 
hazards  consideration  determination: 


As  required  by  10  CFR  50.91(a).  the 
licensee  has  provided  its  analysis  of  the 
issue  of  no  significant  hazards 
consideration,  which  is  presented 
below: 

The  proposed  changes  do  not  involve  a 
significant  hazards  consideration  because  thf 
changes  vk-ould  not: 

1   Involve  a  significant  increase  in  (he 
probability  or  consequences  of  an  accident 
previously  evaluated. 

The  proposed  change  to  incorporate  an 
additional  LCO  (limiting  condition  for 
opcratioQJ  requiring  MCC-5  and  its 
associated  ABT  scheme  be  operable  in  Modes 
1  through  4  does  not  involve  any  physical 
modifications  to  the  unit,  nor  does  if  alter  the 
manner  in  which  the  electrical  distribution 
system  is  operated.  Incorporation  of  the 
proposed  change  will  impose  an  additional 
restriction  on  the  operation  of  the  Haddam 
Neck  Plant. 

The  proposed  change  to  permit  testing  of 
certain  features  of  the  MCC-5  ABT  scheme 
does  not  involve  any  credible  failure  modes 
which  would  result  in  a  design  basis 
accident.  During  the  testing.  MCC-5  would 
remain  energized  from  the  preferred  480  VAC 
power  supply. 

Testing  is  not  expected  to  measurably 
increase  the  probability  of  losing  MCC-5.  The 
probsbility  of  losing  the  preferred  power 
source  during  the  30  minute  inler\al  that  the 
ABT  may  be  inoperable  is  very  low. 
.MoreoNer,  the  loss  of  MCC-5  is  not  expected 
to  directly  lead  to  a  reactor  trip.  For  example, 
onfj'  if  the  semi-vital  power  automatic 
transfer  to  MCC-12  additionally  foiled  would 
all  semi-vital  AC  power  be  lost.  The  result 
would  be  tripping  of  the  main  feedwater 
pumps  and  a  loss  of  feedwater  event. 
However,  the  probability  of  testing  the  MCC- 
5  ABT  scheme  coincident  with  the  loss  of 
MCC-5's  preferred  power  sufjply.  and  failure 
of  the  semi-vital  AC  automatic  transfer  is 
insignificant.  Likewise,  other  contributors, 
such  as  a  total  loss  of  instrument  air  owing 
to  a  loss  of  MCC-5,  are  events  of  low 
probability.  There  would  be  no  measurable 
impact  on  the  loss  of  feedwater  probability. 

Therefore,  the  proposed  changes  do  not 
involve  a  significant  increase  in  the 
probability  or  consequences  of  an  accident 
previously  evaluated. 

2.  Create  the  possibilit}-  of  a  new  or 
different  kind  of  accident  from  any 
previously  analyzed. 

The  proposed  change  to  incorporate  an 
additional  LCO  requiring  MCC-5  and  its 
associated  ABT  scheme  be  operable  in  Modes 
1  through  4  does  not  involve  any  physical 
modifications  to  the  unit,  nor  does  it  alter  the 
manner  in  which  the  electrical  distribution 
system  is  operated.  Incorporation  of  the 
proposed  change  will  impose  an  additional 
restriction  on  the  operation  of  the  Haddam 
Neck  Plant. 

During  the  testing  of  the  ABT  scheme 
associated  with  MCC-5,  the  alternate  480 
VAC  power  supply  to  MCC-5  will  not  be 
automatically  available  should  a  loss  of 
offsite  power  occur,  although  the  p>referred 
480  VAC  power  source  will  remain  available. 
This  situation  is  similar  to  a  condition 
currently  allowed  by  the  Haddam  Neck 


Technical  SpeciHcalicns.  having  an 
emergency  diesel  generator  unavailable  due 
to  testing.  Also,  the  proposed  change  to 
permit  the  MCC-5  ABT  scheme  to  be 
unavailable  for  30  minutes  dunng  testing  is 
bounded  by  the  ability  to  have  an  emergency 
diesel  generator  unavailable  for  72  hours. 

Should  the  proposed  testing  find  the  ABT 
scheme  to  be  in  a  failed  condition,  the  action 
statement  would  allow  up  to  72  hours  to 
effect  repairs  and  to  restore  the  MCC-5  ABT 
scheme  to  an  opecabla  status,  provided  MCC- 
5  remains  powered  by  an  operable  emergency 
diesel  generator.  Again,  this  is  equivalent  to 
having  one  emergency  diesel  generator 
inoperable  at  present  for  up  to  72  hours, 
given  a  failure  of  the  emergency  diesel 
generator,  before  performing  a  plant 
shutdown. 

Therefore,  the  proposed  changes  do  not 
create  the  possibUity  of  a  new  or  different 
kind  of  accident  from  any  previously 
analyzed. 

3.  Involve  a  sighificant  reduction  in  a 
margin  of  safety.  ' 

The  proposed  change  to  incorporate  an 
additional  LCO  requiring  MCC-5  and  its 
associated  ABT  scheme  be  operabJe  in  Modes 
1  through  4  does  not  involve  any  physical 
modifications  to  the  unit,  nor  does  it  alter  the 
manner  in  which  the  electrical  distribution 
system  is  operated- 
Incorporation  of  the  proposed  change  will 
impose  an  addititinal  restriction  on  the 
operation  of  the  Haddam  Neck  Plant 

The  proposed  change  to  permit  on-line 
testing  of  the  ABT  scheme  associated  with 
MCC-5  does  not  impact  the  physical 
protective  boundaries,  nor  does  it  aHiect  the 
performance  of  any  safety  system.  The 
proposed  change  does  affect  the  reliability 
and  availability  of  MCC-5.  The  improvement 
in  the  reliability  of  MGC-5  (between  2.5E-2 
and  4E-2  decrease  in  failure  probability) 
more  than  compensates  for  the  increase  in 
unavailability  dvte  to  testing  of  the  ABT 
scheme  associated  with  MCX-5  (5E-4  to  3E- 
3  increase  for  weekly  testing].  Also,  the 
proposed  change  will  have  an  insignificant 
impact  (less  than  3E-9)  on  the  frequency  of 
a  core  melt  scenario.  This  potential  increase 
would  be  more  than  aSset  by  the  decrease 
due  to  improved  reliabihty  gained  by  on-line 
testing. 

Therefore,  the  proposed  changes  do  not 
involve  a  significant  reduction  in  a  margin  of 
safety. 

The  NRC  staff  has  reviewed  the 
licensee's  analysis  and.  based  on  this 
review,  it  appears  that  the  three 
standards  of  10  CFR  50  92(c)  are 
satisfied.  Therefore,  the  NRC  staff 
proposes  to  detennine  that  the 
amendment  request  involves  no 
significant  hazards  consideration. 

Local  Public  Document  Room 
yocoti'on.- Russell  Library,  123  Broad 
Street,  Middletown,  Connecticut  06457. 

Attorney  for  licensee:  Gerald  Garfield. 
Esquire.  Day,  Beny  &  Howard, 
Counselors  at  Law,  City  Place,  Hartford, 
Connecticut  06103-3499. 

NRC  Project  Director:  John  F.  Stolz 


Connecticut  Yankee  Atomic  Power 
Company,  Docicet  No.  50-213.  Haddam 
Neck  Plant,  Middfesex  Couatf, 
Connecticut 

Date  of  amendment  request:  August 
18.  1993. 

Description  of  amendment  request: 
The  licensee  has  proposed  to  modify  the 
Technical  Specifications  to  permantly 
remove  the  ability  for  the  Haddam  Neck 
Plant  to  operate  with  three  loops  while 
in  MODES  1  or  2. 

Basis  for  proposed  no  significant 
hazards  consideration  determination: 
As  required  by  10  CFR  50.91(a),  the 
licensee  has  provided  its  analysis  of  the 
issue  of  no  significant  hazards 
consideration,  which  is  pres«ited 
below: 

The  proposed  changes  do  not  involve  a 
significant  hazards  consideration  because  the 
changes  would  not: 

1.  Involve  a  significant  increase  m  the 
probability  or  consequences  of  an  accident 
previously  evaluated. 

The  proposed  change  is  to  the  technical 
specifications  only  and  cannot  be  an 
initiating  event  for  any  previously  analyzed 
accident.  As  such,  the  change  does  not  affect 
the  probability  of  occurrence  of  the 
previously  evaluated  accidents.  This  license 
amendment  request  will  permanently  remove 
the  ability  to  operate  with  three  loops  in 
operation  in  MODES  1  or  2.  which  is  a  more 
restrictive  condition. 

Plant  ojjeration  and  plant  equipment 
important  to  safety  are  not  affected  by  the 
proposed  change.  The  offsite  radiological 
releases  from  design  basis  accidents  have 
been  evaluated  and  will  not  be  increased 
from  this  change. 

As  such,  there  will  be  no  effect  on  the 
consequences  of  an  accident  previously 
evaluated. 

2.  Create  the  posability  of  a  new  or 
different  kind  of  accident  from  any  accident 
previously  evaluated. 

Deleting  all  the  references  to  t)u°8e-loop 
operation  will  not  change  the  allowed  plant 
conditions  or  plant  response  sufficiently  to 
create  an  accident  of  a  different  type  than  any 
previously  evaluated.  Three-loop  operation 
wras  not  allowed  in  MODES  1  or  2  during 
Cycle  17  due  to  the  lack  of  large-  and  small- 
break  LOCA  [loss  of  coolant  accident) 
analyses  for  the  zircaloy-clad  fuel.  Current 
plant  procedures  prohibit  three-loop 
operation  in  MODES  1  or  2  The  impact  of 
the  prohibition  of  three-loop  operation  on  the 
plants  design  basis  analysis  has  been 
reviewed.  There  is  no  possibility  of  a 
malfunction  of  a  different  type  than 
previously  analyzed. 

3.  Involve  a  significant  reduction  in  a 
margin  of  safety. 

The  review  of  the  non-LOCA  and  large- 
break  LOCA  analysis  has  shown  that  the 
consequences  have  not  been  adversely 
affected.  The  three-loop  accident  analyses 
have  been  deleted  from  the  Haddam  Neck 
Plant's  UFSAR  [Updated  Final  Safety 
Analysis  Report)  Chapter  15  and  the  plant 
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procedures  currently  prohibit  three-loop 
operation  in  MODES  1  or  2.  The  proposed 
change  has  no  impact  on  any  of  the 
protective  boundaries. 

The  proposed  change  does  not  change  the 
intent  of  any  technical  specifications  other 
than  prohibiting  three-loop  operation  during 
MODES  1  and  2.  The  change  does  not  impact 
the  margin  of  safety. 

The  NRC  staff  has  reviewed  the 
licensee's  analysis  and.  based  on  this 
review,  it  appears  that  the  three 
standards  of  10  CFR  50.92(c)  are 
satisfied.  Therefore,  the  NRC  staff 
proposes  to  determine  that  the 
amendment  request  involves  no 
significant  hazards  consideration. 

Local  Public  Document  Boom 
location:  Russell  Library,  123  Broad 
Street,  Middletown.  Connecticut  06457 

Attorney  for  licensee:  Gerald  Garfield. 
Esquire.  Day,  Berry  &  Howard. 
Counselors  at  Law.  City  Place.  Hartford. 
Connecticut  06103-3499. 

NRC  Project  Director:  John  F.  Stolz 

Detroit  Edison  Company,  Docket  No. 
50-341,  Fermi-2,  Monroe  County, 
Michigan 

Date  of  amendment  request:  July  29, 
1993. 

Description  of  amendment  request: 
The  proposed  amendment  would 
modify  the  Fermi  2  Technical 
Specifications  (TS)  to  reflect 
implementation  of  the  new  revision  to 
10  CFR  Fart  20.  This  affects  numerous 
TS  which  reference  10  CFR  Part  20  or 
reflect  terminology  or  definitions 
contained  in  10  CFR  Part  20.  It  also 
affects  those  TS  related  to  dose  and 
radiological  effluent  limits. 

Basis  for  proposed  no  significant 
hazards  consideration  determination: 
As  required  by  10  CFR  50.91(a),  the 
licensee  has  provided  its  analysis  of  the 
issue  of  no  significant  hazards 
consideration,  which  is  presented 
below: 

The  proposed  change  to  revise  10CFR20 
references  to  recognize  the  new  section 
numbers,  definitions  to  ensure  consistency 
with  10CFR20.  and  administrative  controls 
for  record  keeping  to  maintain  compliance 
with  the  new  Part  20,  does  not; 

(1)  Involve  a  significant  increase  in  the 
probability  or  consequences  of  an  accident 
previously  evaluated. 

The  proposed  changes  do  not  impact  the 
operation  or  design  of  any  plant  structures, 
systems  or  components.  As  a  result,  this 
proposed  change  cannot  increase  the 
probability  or  the  consequences  of  any 
accident  previously  evaluated. 

(2)  Create  the  possibility  of  a  new  or 
different  kird  of  accident  from  any  accident 
previously  evaluated. 

The  proposed  changes  do  not  affect  the 
plant  design  or  operation.  As  a  result,  this 
proposed  change  cannot  create  the  possibility 
of  a  new  or  different  kind  of  accident  from 
any  accident  previously  evaluated. 


(3)  Involve  a  significant  reduction  in  a 
margin  of  safety. 

The  proposed  changes  do  not  affect  the 
plant  design  or  operation.  The  changes  will 
not  increase  the  amounts  or  change  the  types 
of  effluents  that  may  by  released  offsite.  nor 
do  they  significantly  increase  individual  or 
cumulative  occupational  radiation  exposures. 
These  changes  only  ensure  compliance  with 
revised  10CFR20.  With  respect  to  the  change 
in  the  measurement  distance  for  high 
radiation  areas,  this  is  a  consen-ative  change 
which  requires  measurements  to  tie  made  at 
a  closer  distance  to  the  source  of  radiation. 
These  changes  do  not  alter  any  of  the 
requirements  or  responsibility  for  protection 
of  the  public  and  employees  against  radiation 
hazards.  As  a  result,  these  changes  cannot 
reduce  a  margin  of  safety. 

The  proposed  change  to  the  liquid  and 
gaseous  release  rate  requirements  does  not: 

(1)  Involve  a  significant  increase  in  the  ■ 
probability  or  consequences  of  an  accident 
previously  evaluated. 

The  proposed  revisions  will  not  result  in 
a  significant  change  to  the  typws  or  amounts 
of  effluents  released  nor  will  there  be  an 
increase  in  individual  or  cumulative 
radiation  exposures.  In  addition,  these 
changes  do  not  impact  the  operation  or 
design  of  any  plant  structures,  systems,  or 
components.  Therefore,  it  can  be  concluded 
that  the  proposed  changes  do  not  involve  an 
increase  in  the  probability  or  consequences 
of  an  accident  previously  evaluated. 

(2)  Create  the  possibility  of  a  new  or 
different  kind  of  accident  from  any  accident 
previously  evaluated. 

The  proposed  changes  do  not  affect  the 
plant  design  or  operation  nor  do  they  result 
in  a  change  to  the  configuration  of  any 
equipment.  There  will  be  no  significant 
change  in  types  or  increase  in  the  amount  of 
effluents  released  off-site.  As  a  result,  this 
proposed  change  cannot  create  the  possibility 
of  a  new  or  different  kind  of  accident  from 
any  previously  evaluate. 

(3)  Involve  a  significant  reduction  in  a 
margin  of  safety. 

The  proposed  revisions  do  not  involve  any 
significant  change  in  the  types  or  increase  in 
the  amount  of  effluents  released  off-site.  The 
proposed  changes  do  not  involve  any  actual 
change  in  the  methodology  used  in  the 
control  of  radioactive  wastes  or  radiological 
environmental  monitoring.  For  liquid 
effluents,  the  basis  of  the  new  limits  is  10 
times  50  mrem  per  year,  which  is  the  same 
as  the  previously  basis  of  500  mrem/year.  For 
gaseous  effluents,  the  proposed  change  will 
incorporate  into  the  Technical  Specifications 
the  currently  used  compliance  criteria.  The 
methodology  that  will  be  used  in  the  control 
of  radioactive  effluents  and  calculation  of 
effluent  monitor  setpoints  will  result  in  the 
same  effluent  release  rate  as  the  current 
methodology  now  being  used.  Therefore, 
these  changes  do  not  involve  a  significant 
reduction  in  a  margin  of  safety. 

The  NRC  staff  has  reviewed  the 
licensee's  analysis  and.  based  on  this 
review,  it  appears  that  the  three 
standards  of  10  CFR  50.92(c)  are 
satisfied.  Therefore,  the  NRC  staff 
proposes  to  determine  that  the 


amendment  request  involves  no 
significant  hazards  consideration. 

Local  Public  Document  Room 
location:  Monroe  County  Library 
System,  3700  South  Custer  Road, 
Monroe.  Michigan  48161 

Attorney  for  licensee:  John  Flynn, 
Esq..  Detroit  Edison  Company.  2000 
Second  Avenue.  Detroit,  Michigan 
48226 

NRC  Project  Director:  William  M. 
Dean.  Acting 

Entergy  Operations  Inc.,  Docket  No.  50- 
382,  Waterford  Steam  Electric  Station, 
Unit  3,  St.  Charles  Parish,  Louisiana 

Date  of  amendment  request:  August  5. 
1993. 

Description  of  amendment  request: 
The  proposed  amendment  would  revise 
the  Technical  Specifications  (TS)  by 
moving  the  requirements  for  loose-part 
detection  to  the  Updated  Final  Safety 
Analysis  Report  (UFSAR).  This  action  is 
related  to  the  Commission's  program  for 
restructured  Standard  Technical 
Specifications  and  is  requested  based  on 
the  interim  Policy  Statment  criteria  to 
be  utilized  in  determining  which 
requirements  need  to  be  governed  by 
Technical  Specifications  (see  52  FR 
3788  published  February  6.  1987). 

Basis  for  proposed  no  significant 
hazards  consideration  determination: 
As  required  by  10  CFR  50  91(a),  the 
licensee  has  provided  its  analysis  of  the 
issue  of  no  significant  hazards 
consideration,  which  is  presented 
below: 

The  proposed  change  relocates  Loose-Part 
Detection  Instrumentation  requirements  from 
the  TS  to  the  UFSAR  consistent  with  the 
NRC  interim  Policy  Statement  on  Technical 
Specification  Improvements.  Criterion  1  of 
the  Policy  Statement  indicates  that  the  TS 
should  include  installed  instrumentation  that 
is  used  to  detect,  and  indicate  in  the  control 
room,  a  significant  abnormal  degradation  of 
the  reactor  coolant  pressure  boundary.  This 
criterion  is  intended  to  ensure  that  the  TS 
control  those  instruments  specifically 
installed  to  detect  excessive  reactor  coolant 
system  leakage.  This  criterion  is  not 
interpreted  to  include  instrumentation  used 
to  detect  precursors  to  reactor  coolant 
pressure  boundary  leakage  (eg.,  Loose-Part 
Detection  Instrumentation).  The  proposed 
change  does  not  affect  any  material  condition 
of  the  plant  that  could  directly  contribute  to 
causing  or  mitigating  the  effects  of  an 
accident.  Therefore,  the  proposed  change 
will  not  involve  a  significant  increase  in  the 
probability  or  consequences  of  any  accident 
previously  evaluated. 

The  proposed  change  will  not  involve  any 
design  change.  The  proposed  change  will  not 
alter  the  operation  of  the  plant  or  the  manner 
in  which  it  is  operated.  Therefore,  the 
proposed  change  will  not  create  the 
possibility  of  a  new  or  different  kind  of 
accident  from  any  accident  previously 
evaluated. 


I 

Federal  Register  /  Vol.  58,  No.  177  /  Wednesday.  September  15,  1993  /  Notices  48383 


The  proposed  change  will  relocate  Loose- 
Part  Detection  Instrumentation  requirements 
from  the  TS  to  the  UFSAR.  The  proposed 
change  will  have  no  adverse  impact  on  the 
reactor  coolant  system  pressure  boundary  nor 
will  any  other  protective  boundary  or  safety 
limit  be  affected.  Therefore,  the  proposed 
change  will  not  involve  a  significant 
reduction  in  a  margin  of  safety. 

The  NRC  staff  has  reviewed  the 
licensee's  analysis  and,  based  on  this 
review,  it  appears  that  the  three 
standards  of  10  CFR  50.92(c)  are 
satisfied.  Therefore,  the  NRC  staff 
proposes  to  determine  that  the 
amendment  request  involves  no 
significant  hazards  consideration. 

Local  Public  Document  Room 
location:  University  of  New  Orleans 
Library,  Louisiana  Collection,  Lakefront. 
New  Orleans.  Louisiana  70122 

Attorney  for  licensee:  N.S.  Reynolds. 
Esq..  Winston  &  Strawn  1400  L  Street 
N.W..  Washington.  D.C.  20005-3502 

!^C  Project  Director  Harry  Rood 
(Acting) 

Entergy  Operations  Inc.,  Docket  No.  50- 
382,  Waterford  Steam  Electric  Station. 
Unit  3,  St.  Charles  Parish,  Louisiana 

Date  of  amendment  request:  August  5, 
1993. 

Description  of  amendment  request: 
The  proposed  amendment  would  revise 
the  Technical  Specifications  (TS)  for  the 
Containment  Spray  System  (CSS)  to 
clarify  the  requirements  for 
Apphcability  in  Mode  4  and  to  increase 
the  testing  interval  for  verifying  that 
each  containment  spray  nozzle  is 
unobstructed. 

Basis  for  proposed  no  significant 
hazards  consideration  determination: 
As  required  by  10  CFR  50.91(a),  the 
licensee  has  provided  its  analysis  of  the 
issue  of  no  significant  hazards 
consideration,  which  is  presented 
below: 

The  proposed  change  that  modifies  the 
footnote  defining  the  CSS  Applicability 
during  Mode  4  does  not  affect  any  design 
basis  accidents.  The  CSS  is  maintained 
available  to  mitigate  the  effects  of  a  LOCA 
lloss-of-coolant  accident)  or  MSLB  [main 
steamline  break]  and  also  to  provide  a 
mechanism  for  removing  iodine  from  the 
containment  atmosphere  under  post-LOCA 
conditions.  However,  at  the  reduced 
temperatures  and  pressures  associated  with 
the  latter  portion  of  Mode  4,  the  probability 
and  consequences  of  the  events  identified 
above  are  greatly  reduced.  In  addition  the 
Containment  Cooling  Systems  [sic]  is 
required  to  be  operable  in  Mode  4  per  LCO 
[Limiting  Condition  for  Operation]  3.6.2.2 
and  is  available  to  provide  depressurization 
and  cooling  of  containment. 

Increasing  the  CSS  spray  unobstructed 
nozzle  test  interval  from  5  years  to  10  years 
does  not  affect  any  design  basis  accident. 
Performing  this  surveillance  provides 


assurance  that  spray  coverage  of  the 
containment  during  an  accident  has  not 
degraded  and  b^sed  on  the  passive  design  of 
the  nozzles,  testing  at  10  year  intervals  is 
considered  adequate. 

Therefore,  based  on  the  above  the  proposed 
change  will  not  involve  a  significant  increase 
in  the  probability  or  consequences  of  any 
accident  previously  evaluated. 

No  new  accident  initiators  or  failure  modes 
are  created  by  modification  to  the  footnote 
associated  with  CSS  Mode  4  Applicability  or 
by  extending  the  CSS  nozzle  test  interval.  In 
addition  the  proposed  change  will  not  alter 
the  operation  of  the  plant  or  the  manner  in 
which  it  is  operated.  Therefore,  the  proposed 
change  will  not  create  the  possibility  of  a 
new  or  different  kind  of  accident  from  any 
accident  previously  evaluated. 

The  proposed  change  will  involve  no 
adverse  impact!  on  the  protective 
boundaries,  safety  limits  or  margins  to  safety. 
The  modification  concerning  CSS  Mode  4 
Applicability  is  consistent  w;th  the  current 
licensing  bases  and  extending  the  CSS  nozzle 
surveillance  test  is  in  agreement  with 
NUREG-1432  "Standard  Technical 
Specifications  Combustion  Engineering 
Plants"  and  NLSlEG-1366  "Improvements  of 
Technical  Specifications  Surveillance 
Requirements".  Therefore,  the  proposed 
change  will  not  involve  a  significant 
reduction  in  a  margin  of  safety. 

The  NRC  staff  has  reviewed  the 
licensee's  analysis  and.  based  on  this 
review,  it  appears  that  the  three 
standards  of  10  CFR  50.92(c)  are 
satisfied.  Therefore,  the  NRC  staff 
proposes  to  determine  that  the 
amendment  request  involves  no 
significant  hazards  consideration. 

Local  Public  Document  Room 
location:  University  of  New  Orleans 
Library.  Louisiana  Collection.  Lakefront. 
New  (Drleans.  Louisiana  70122 

Attorney  for  licensee:  N.S.  Reynolds. 
Esq..  Winston  &  Strawm  1400  L  Street 
N.W..  Washington.  D.C.  20005-3502 

NRC  Projecf  Director  Harry  Rood 
(Acting) 

Entergy  Operations  Inc.,  Docket  No.  50- 
382,  Waterford  Steam  Electric  Station, 
Unit  3,  St  Charles  Parish,  Louisiana 

Date  of  amendment  request:  August  5, 
1993. 

Description  of  amendment  request: 
The  proposed  amendment  would  revise 
the  Technical  Specifications  to  change 
the  frequency  from  once  per  31  days  to 
once  per  92  days  for  the  Control 
Element  Assembly  (CEA)  freedom  of 
movement  testing. 

Basis  for  proposed  no  significant 
hazards  consideration  determination: 
As  required  by  10  CFR  50.91(a).  the 
licensee  has  provided  its  analysis  of  the 
issue  of  no  significant  hazards 
consideration,  which  is  presented 
below: 

The  intent  of  the  CEA  movement 
surveillance  test  is  to  detect  CEAs  which  are 


stuck  out  of  the  core,  and  to  demonstrate  that 
each  CEA  can  move  freely  within  a  small 
range.  The  current  Waterford  3  Technical 
Specification  31  day  surveillance  interval 
was  based  on  "Standard  Technical 
Specifications  for  Combustion  Engineering 
Pressurized  Water  Reactors",  NUREG-0212. 
which  in  turn  established  the  interval  based 
on  engineering  judgment.  Operating 
experience  has  demonstrated  that  this 
surveillance  is  not  a  principal  method  for 
detecting  stuck  CEAs.  As  indicated  in 
NUREG-1366,  in  most  instances  where 
control  rods  (CEAs)  were  found  to  he 
mechanically  inoperable  they  were 
discovered  during  control  rod  drop  timing 
tests  performed  during  startup  physics 
testing  or  when  the  rods  were  withdrawn 
from  the  core  during  plant  startup. 

Industry  data  on  control  rod  drive  system 
reliability  indicates  an  extremely  low 
mechanical  failure  rate.  Electrical  problems 
with  these  systems,  in  general,  do  not 
prevent  insertion  of  a  control  rod  into  the 
core  when  the  reactor  trip  breakers  are  ojjen. 
The  Waterford  3  Updated  Final  Safety 
Analysis  Report  (UFSAR),  Chapter  15 
Accident  Analysis  assumes  the  most  reactive 
CEA  is  stuck  in  the  fully  withdrawn  position 
on  a  reactor  trip.  As  discussed  above,  other 
means  of  detecting  stuck  CEAs  in  normal  use 
make  operation  with  an  undetected  stuck 
CEA  improbable.  Therefore,  this  proposed 
change  does  not  involve  a  significant 
increase  in  the  probability  of  or 
consequences  of  any  accident  previously 
evaluated. 

No  new  accident  initiators  are  created  by 
the  extended  test  interval.  A  single  CEA 
stuck  in  the  fully  withdrawn  position  and 
CEA  misoperation  events  have  been 
previously  analyzed  in  the  Waterford  3 
UFSAR  Chapter  15  Accident  Analysis. 
Additionally,  the  change  will  not  alter 
operation  of  the  the  plant  or  the  manner  in 
which  it  is  operated.  Therefore,  the  proposed 
change  will  not  create  the  possibility  of  a 
new  or  different  kind  of  accident  from  any 
accident  previously  evaluated. 

The  proposed  change  does  not  significantly 
affect  the  probability  of  a  CEA  failing  to 
perform  its  safety  fimction  assumed  in  the 
safety  analysis  (i.e.  insertion  into  the  core). 
The  change  is  in  agreement  with  the  CEA 
exercising  frequency  required  by  the 
"Standard  Technical  Specifications 
Combustion  Engineering  Plants",  NUREG- 
1432  Revision  O  and  with  the 
recommendations  of  "Improvements  of 
Technical  Sf)ecifications  Surveillance 
Requirements",  NUREG-13B6.  Therefore,  the 
proposed  change  will  not  involve  a 
significant  reduction  in  a  nargin  of  safety. 

The  NRC  staff  has  reviewed  the 
licensee's  analysis  and,  based  on  this 
review,  it  appears  that  the  three 
standards  of  10  CFR  50.92(c)  are 
satisfied.  Therefore,  the  NRC  staff 
proposes  to  determine  that  the 
amendment  request  involves  no 
significant  hazards  consideration. 

Local  Public  Document  Room 
location:  University  of  New  Orleans 
Library,  Louisiana  Collection,  Lakefront, 
New  Orleans,  Louisiana  70122 
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Attorney  for  licensee:  N.S.  Reynolds, 
Esq.,  Winston  It  Strawn  1400  L  Street 
N.VV..  Washington,  DC.  20005-3502 

NflC  Project  Director:  Harry  Rood 

lAct;r.gJ 

Georgia  Power  Company.  Oglethorpe 
Power  Corporation,  Municipal  Electric 
Authority  of  Georgia,  City  of  Dalton, 
Georgia,  Docket  Nos.  50-321  and  50- 
366,  Edwin  I.  Hatch  Nuclear  Plant, 
Units  1  and  2,  Appling  County,  Georgia 

Date  of  amendment  request:  May  3, 
1993. 

Description  of  amendment  request: 
The  proposed  amendments  would 
change  Plant  Hatch,  Units  1  and  2, 
Technical  Specifications  (TS)  to 
conform  with  the  amended  NRC 
rt^gulations  as  noticed  in  the  Federal 
Register  (57  FR  39353)  dated  August  31. 
1992.  The  proposed  changes  would 
revise  the  frequency  of  reporting  the 
qaantity  of  each  of  the  principal 
radionuclides  released  to  the 
unrestricted  areas  in  liquid  and  gaseous 
effluents  from  semiann'ial  to  annual. 
Such  reporting  at  Plant  Hatch  is 
currently  made  on  a  semiannual  basis  in 
the  Semiannual  Radioactive  Effluent 
Release  Report. 

In  addition,  the  licensee  has  requested 
that  the  above  changes,  along  with 
others  submitted  earlier,  be  issued  by 
the  NRC  staff  in  one  amendment  for 
each  of  the  Hatch  units.  The  earlier 
submittals  were:  (1)  Relocation  of 
Radiological  EHIuent  Technical 
Specifications  (RETS),  dated  September 
21,  1992,  and  (2)  Technical 
Specifications  Affected  by  The  New  10 
CF'R  Part  20  Requirements,  dated 
CK:tober  14,  1992,  as  supplemented 
March  26,  1993. 

By  letters  dated  December  2,  1992, 
andjune  10, 1993,  the  NRC  staff 
requested  additional  information 
regarding  the  new  10  CFR  20 
requirements.  By  letters  dated  January 
15  and  July  30,  1993,  the  licensee 
responded  to  the  staff's  requests  for 
additional  information. 

The  NRC  staff  had  previously 
published  two  separate  Federal  Register 
notices  for  the  above  submittals.  The 
first  regarding  RETS  and  the  second 
regarding  the  new  10  CFR  20 
requirements  were  published  on  April 
14,  1993  (58  FR  19481). 

Basis  for  proposed  no  significant 
hazards  consideration  determination: 
As  required  by  10  CFR  50.91(a),  the 
hcensee  has  provided  its  analysis  of  the 
issue  of  no  significant  hazards 
consideration.  The  NRC  staff  has 
reviewed  the  licensee's  analysis  against 
the  standards  of  10  CFR  52.92(c).  The 
NRC  staffs  review  is  presented  below. 


The  proposed  changes  are 
administrative  in  nature  and  do  not 
involve  any  change  to  the  design  or 
method  of  operation  of  any  plant 
equipment  used  to  mitigate  the 
consequences  of  an  accident.  Also,  the 
proposed  changes  do  not  alter  the 
assumptions  of  the  Final  Safety 
Analysis  Report  (FSAR)  accident 
analyses.  Accordingly,  no  new  failure 
modes  have  been  defined  for  any  plant 
system  or  component  important  to 
safety  nor  has  any  new  limiting  failure 
been  identified  as  a  result  of  the 
proposed  changes.  Since  the  FSAR 
accident  analyses  remeun  bounding,  the 
radiological  consequences  previously 
evaluated  are  not  adversely  affected  by 
the  proposed  changes,  and  the 
effectiveness  of  the  radiological  control 
program  is  not  reduced.  Therefore,  the 
staff  has  concluded  that  the  proposed 
changes  would  not:  (1)  involve  a 
significant  increase  in  the  probability  or 
consequences  of  an  accident  previously 
evaluated;  or  (2)  create  the  possibility  of 
a  new  or  different  kind  of  accident  from 
any  accident  previously  evaluated;  or 
(3)  involve  a  significant  reduction  in  a 
margin  of  safety. 

Based  on  this  review,  it  appears  that 
the  three  standards  of  10  CFR  50.92(c) 
are  satisfied.  Therefore,  the  NRC  staff 
proposes  to  determine  that  the 
amendment  request  involves  no 
significant  hazards  consideration. 

Local  Public  Document  Room 
location:  Appling  County  Public 
Library.  301  City  Hall  Drive,  Baxley. 
Georgia  31513 

Attorney  for  licensee:  Ernest  L.  Blake, 
Jr.,  Esquire.  Shaw,  Pittman.  Potts  and 
Trowbridge.  2300  N  Street.  NW.. 
Washington,  DC  20037 

NRC  Project  Director:  David  B. 
Matthews 

Iowa  Electric  Light  and  Power 
Company,  Docket  No.  50-331,  Duane 
Arnold  Energy  Center,  Linn  County, 
Iowa 

Date  of  amendment  requect:  July  28, 
1993. 

Description  of  amendment  request: 
The  proposed  amendment  would  revise 
the  Technical  Specifications  (TS)  to 
incorporate  the  new  requirements  of  10 
CFR  Part  20.  The  request  includes 
changing  the  release  rate  limits  for 
gaseous  and  liquid  effluent,  the 
monitoring  and  reporting  requirements, 
the  definitions  and  the  record  retention 
requirements. 

Basis  for  proposed  no  significant 
hazards  consideration  determination: 
As  required  by  10  CFR  50.91(a),  the 
licensee  has  provided  its  analysis  of  the 
issue  of  no  significant  hazards 


consideration,  which  is  presented 
below: 

(1)  Operation  of  the  facility  in  accordance 
with  the  proposed  amendment  would  not 
involve  any  increase  in  the  protwbility  of 
occurrence  or  consequences  of  an  accident 
previously  evahiated  because  there  will  be  no 
change  in  the  types  or  amounts  of  effluent 
that  will  be  released,  nor  will  there  he  an 
increase  in  individual  or  ciomulative 
occupational  radiation  exposures. 

(2)  Operation  of  the  facility  in  accordance 
with  the  prof)osed  amendment  would  not 
create  the  possibility  of  a  new  or  diflereat 
kind  of  accident  from  any  accident 
previously  evaluated.  The  changes  are 
administrative  in  nature  and  will  not  change 
the  types  or  amounts  of  effluei>ts  that  will  be 
released. 

(3)  Operation  of  the  facility  in  accordance 
with  the  proposed  amendment  would  not 
involve  any  reduction  in  a  margin  of  safety. 
Mamtainmg  the  current  Instantaneous 
gaseous  release  rate  limits  and  the  liquid 
effluent  release  limit  based  on  an  annual 
dose  of  500  mrem  (l)asis  for  the  old  10  CFR 
Part  20,  Appendix  B  criteria)  are  acceptable. 
Compliance  with  the  new  10  CFR  Part  20 
limits  will  be  demonstrated  by  operatwg 
within  the  limits  of  10  CFR  Part  50. 
Appendix  I  and  40  CFR  Part  190. 

The  proposed  changes  will  not  increase  the 
probability  or  consequences  of  any 
previously  analyzed  accident,  introdure  any 
new  or  different  kind  of  accident,  or  reduce 
any  existing  margin  of  safety. 

The  NRC  staff  has  reviewed  the 
licensee's  analysis  and,  based  on  this 
review,  it  appears  that  the  three 
standards  of  iO  CFR  50.92(c)  are 
satisfied.  Therefore,  the  NRC  staff 
proposes  to  determine  that  the 
amendment  request  involves  no 
significant  hazards  consideration. 

Local  Public  Document  Room 
location:  Cedar  Rapids  Public  Library, 
500  First  Street.  S.E.,  Cedar  Rapids, 
Iowa  52401 

Attorney  for  licensee:  Jack  Newman, 
Esquire,  Kathleen  H.  Shea,  Esquire. 
Newman  and  Holtzinger.  1615  L  Street. 
NW.,  Washington,  DC  20036 

NRC  Project  Director:  John  N.  Hannon 

Iowa  Electric  Light  and  Power 
Company.  Docket  No.  50-331,  Duane 
Arnold  Energy  Center,  Linn  County, 
Iowa 

Date  of  amendment  request:  July  28, 
1993. 

Description  of  amendment  request: 
The  proposed  amendment  would  revise 
the  Technical  Specifications  (TS)  to 
incorporate  the  new  requirements  of  10 
CFR  Part  50.  The  request  includes 
changing  the  reporting  frequency  of  the 
Radioactive  Material  Release  Report  and 
the  10  CFR  50.59  reporting  of  the 
facility  changes,  tests,  and  experiments. 
Other  changes  include  the  frequency  of 
the  Offsite  Dose  Assessment  Manual 


(ODAM)  and  the  reporting  of  the  safety 
and  relief  valve  challenges. 

Basis  for  proposed  no  significant 
hazards  consideration  determination: 
As  required  by  10  CFR  50.91(a).  the 
licensee  has  provided  its  analysis  of  the 
issue  of  no  significant  hazards 
consideration,  which  is  presented 
below: 

(1)  Operation  of  the  facility  in  accordance 
with  the  proposed  amendment  would  not 
involve  any  increase  in  the  probability  of 
ocpurrence  or  consequences  of  an  accident 
previously  evaluated  because  the  changes 
only  affect  reporting. 

(2)  Operation  of  the  facility  in  accordance 
with  the  proposed  amendment  would  not 
create  the  possibility  of  a  new  or  different 
kind  of  accident  from  any  accident 
previously  evaluated.  The  changes  are 
administrative  in  nature  and  do  not  alter  the 
operation  of  any  plant  systems. 

(3)  Operation  of  the  facility  in  accordance 
with  the  proposed  amendment  would  not 
involve  any  reduction  in  a  margin  of  safety. 
The  changes  do  not  alter  any  plant  systems 
or  their  operation.  The  changes  are 
administrative  in  nature. 

The  proposed  changes  will  not  increase  the 
probability  or  consequences  of  any 
previously  analyzed  accident,  introduce  any 
new  or  different  kind  of  accident,  or  reduce 
any  existing  margin  of  safety. 

The  NRC  staff  has  reviewed  the 
licensee's  analysis  and,  based  on  this 
review,  it  appears  that  the  three 
standards  of  10  CFR  50.92(c)  are 
satisfied.  Therefore,  the  NRC  staff 
proposes  to  determine  that  the 
amendment  request  involves  no 
significant  hazards  consideration. 

Local  Public  Document  Room 
location:  Cedar  Rapids  Public  Library, 
500  First  Street,  S.E..  Cedar  Rapids. 
Iowa  52401 

Attorney  for  licensee:  Jack  Newman. 
Esquire.  Kathleen  H.  Shea,  Esquire, 
Newman  and  Holtzinger,  1615  L  Street, 
NW.,  Washington,  DC  20036 

NRC  Project  Director:  John  N.  Hannon 

Nebraska  Public  Power  District,  Docket 
No.  50-298,  Cooper  Nuclear  Station, 
Nemaha  County,  Nebraska 

Date  of  amendment  request:  August 
23,  1993. 

Description  of  amendment  request: 
The  proposed  amendment  would  revise 
the  Cooper  Nuclear  Station  (CNS) 
Technical  Specifications  to  modify  the 
licensee's  organizational  structure  by 
creating  the  management  position  of 
"Vice  President  -  Nuclear."  The  titled 
position  Vice  President  -  Nuclear  will 
assume  all  the  functions  and 
responsibilities  of  the  previous  titled 
position  of  Nuclear  Power  Group 
Manager. 

Basis  for  proposed  no  significant 
hazards  consideration  determination: 


As  required  by  10  CFR  50.91(a).  the 
licensee  has  provided  its  analysis  of  the 
issue  of  no  significant  hazards 
consideration,  which  is  presented 
below: 

1.  Does  the  proposed  license  amendment 
involve  a  significant  increase  in  the 
probability  or  consequences  of  an  accident 
previously  evaluated?  1 

Evaluation  ' 

The  proposed  change  in  the  titled  position 
of  the  Vice  President  -  Nuclear  is 
administrative  in  nature.  The  functions  and 
responsibilities  of  previous  position  of 
Nuclear  Power  Group  Manager  will  be 
performed  by  the  new  position  of  Vice 
President  -  Nuclear.  This  is  solely  a  title 
change  to  the  position  identified  in  the 
Technical  Specifications.  The  description, 
job  function,  and  responsibilities  of  the 
position  remain  the  same.  This  position  title 
change  in  the  organization  does  not  affect 
plant  design  or  operaticHi,  nor  does  it  affect 
the  way  any  systems,  structures,  or 
components  are  operated  or  maintained.  The 
individual  filling  this  position  is  qualified  to 
perform  the  assigned  tasks  and 
responsibilities.  Also,  this  proposed  change 
does  not  alter  the  conditions  or  assumptions 
in  any  of  the  Updated  Safety  Analysis  Report 
(USAR)  accident  analyses.  Since  the  USAR 
accident  analyses  remain  bounding,  the 
consequences  previously  evaluated  are  not 
adversely  affected  by  the  proposed  change. 
Therefore,  it  can  be  concluded  that  the 
proposed  change  does  not  involve  a 
significant  increase  in  the  probability  or 
consequences  of  ah  accident  previously 
evaluated. 

2.  Does  the  prcKrosed  License  Amendment 
create  the  possibility  of  a  new  or  different 
kind  of  accident  from  any  accident 
previously  evaluated?  ; 

Evaluation 

The  proposed  Technical  Specification 
revision  changes  the  position  title  of  the 
Nuclear  Power  Group  Manager  to  the  Vice 
President  •  Nuclear.  This  titled  position 
change  only  affects  a  title  in  the 
organizational  structure  for  the  District.  All 
responsibilities  for  this  position  remain  as 
described  in  the  Technical  Specifications  for 
management  activities  and  they  will  continue 
to  be  performed  by  a  qualified  individual. 
This  change  does  not  affect  the  design  or 
operation  of  any  system,  structure,  or 
component  in  the  plant,  and  is  considered  to 
be  Ian]  administrative  change.  Accordingly, 
no  new  feilure  modes  have  been  defined  for 
any  plant  system  or  component  important  to 
safety,  nor  has  any  new  limiting  failure  been 
identified  as  a  result  of  the  proposed  change. 
Therefore,  this  proposed  change  does  not 
create  the  possibility  of  a  new  or  different 
kind  of  accident  from  any  accident 
previously  evaluated. 

3.  Does  the  proposed  amendment  involve 
a  significant  reduction  in  ths  margin  of 
safety? 

Evaluation        j  }    ] 

This  proposed  change  to  the  Technical 
Specifications  is  in  the  Administrative 


Controls  Section,  specifically  a  title  change 
in  the  organizational  structure.  The  Nuclear 
Power  Group  Manager  position  is  being 
changed  to  Vice  President  -  Nuclear.  All 
responsibilities  for  this  position  remain  as 
described  in  the  Technical  Specifications  for 
management  activities  and  they  will  continue 
to  be  performed  by  a  qualified  individual. 
The  proposed  change  does  not  adversely 
impact  the  plant's  ability  to  meet  applicable 
regulatory  requirements.  The  proposed 
change  does  not  alter  any  administrative 
controls,  nor  does  the  proposed  change 
involve  any  physical  alterations  to  the  plant, 
and  does  not  affect  any  plant  safety 
parameters  or  setpoints.  Therefore,  this 
proposed  change  does  not  involve  a 
significant  reduction  in  the  margin  of  safety. 

The  NRC  staff  has  reviewed  the 
licensee's  analysis  and,  based  on  this 
review,  it  appears  that  the  three 
standards  of  10  CFR  50.92(c)  are 
satisfied.  Therefore,  the  NRC  staff 
proposes  to  determine  that  the 
amendment  request  involves  no 
significant  hazards  consideration. 

Local  Public  Document  Room 
location:  Auburn  Public  Library,  118 
15th  Street,  Auburn,  Nebraska  68305 

Attorney  for  licensee:  Mr.  G.D. 
Watson,  Nebraska  Public  Power  District, 
Post  Office  Box  499,  Columbus, 
Nebraska  68602-0499 

NRC  Project  Director:  Harry  Rood 
(Acting) 

Niagara  Mohawk  Power  Corporation, 
Docket  No.  50-410.  Nine  Mile  Point 
Nuclear  Station,  Unit  2,  Oswego 
County,  New  York 

Date  of  amendment  request:  March 
30,  1993;  superseded  August  27, 1993. 
This  notice  supersedes  the  notice 
published  on  April  28, 1993  (58  FR 
25860)  in  its  entirety. 

Description  of  amendment  request: 
The  proposed  amendment  would  revise 
Technical  Specifications*4.8.1.1.2.e  and 
f.  The  changes  would  replace  the 
current  requirement  to  perform  a  hot 
Loss  of  Off-Site  Power  test  following  the 
24-hour  full  power  emergency  diesel 
generator  (EDO)  run  during  shutdown 
with  a  requirement  to  perform  a  hot 
restart  EDG  test  following  a  full  load 
diesel  run  of  greater  than  2  hours  in  any 
operating  condition.  The  proposed 
changes  are  consistent  with  NUREG- 
1434.  "Standard  Technical 
Specifications  -  General  Electric  Plants, 
BWR/6." 

Basis  for  proposed  no  significant 
hazards  consideration  determination: 
As  required  by  10  CFR  50.91(a).  the 
licensee  has  provided  its  analysis  of  the 
issue  of  no  significant  hazards 
consideration,  which  is  presented 
below: 

The  operation  of  Nine  Mile  Point  Unit  2. 
in  accordance  with  the  proposed 
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amendment,  will  not  involve  a  significant 
increase  m  the  probability  or  consequences 
of  an  accident  previously  evahiated. 

Regulatory  Guide  1.108.  Rev.  1,  states  the 
performance  of  a  Loss  of  Off-site  Power  test 
(Technical  Specification  4  8.1.1.2.e.4) 
immediately  following  the  24  hour  ran 
demonstrates  that  the  Diesel  Generator  can 
start  in  the  prescribed  time  when  the  Diesel 
Generator  is  at  its  normal  operating 
temperature.  The  Loss  of  Off-site  Power  lest 
will  be  performed  at  standby  conditions  to 
provide  assurance  that  the  Diesel  Generator 
is  capable  of  resjKjnding  to  a  Loss  of  Off-site 
Power  as  assumed  in  the  accident  analysis. 
The  purpose  of  performing  the  Loss  of  Off- 
site  Power  test  immediately  following  the  24 
hour  run  is  to  demonstrate  the  hot  restart 
capability  of  the  diesel  generator  at  full  load 
temperature  conditions.  However, 
establishing  full  load  temperature  conditions 
with  other  than  a  24  hour  run  (i.e.,  with  at 
least  a  2  hour  full  power  run)  provides  the 
necessary  initial  conditions  for  the  hot  restart 
test.  Demonstrating  diesel  generator  hot 
restart  capability,  without  loading  the  engine, 
d(X»  nut  invalidate  or  reduce  the 
effectiveness  of  the  hot  restart  test,  because 
normal  operating  temperatures  are  achieved 
prior  to  demonstrating  hot  restart  capability 
The  proposed  method  of  establishing  full 
load  temperature  conditions  has  been 
previously  reviewed  by  the  NRG  and  found 
to  be  an  acceptable  alternative  to  the  24  hour 
run  This  test  may  be  performed  in  any  plant 
condition  since  its  f>erformance  at  power  will 
have  no  adverse  effect  on  plant  operations. 
The  reliability  of  the  diesel  generators  is  not 
affected  by  these  changes.  Therefore,  the 
probability  of  a  diesel  generator  failure  when 
required  to  actuate  during  an  accident  is  not 
increased  due  to  these  changes. 

Diesel  generator  design  and  function 
remain  as  previously  analyzed.  Their 
response  during  accident  conditions  are  not 
affected  by  these  chiinges.  Therefore,  no 
significant  increase  in  the  probability  or 
consequences  of  an  accident  previously 
evaluated  results  from  these  changes. 

The  ofteration  of  Nine  Mile  Point  Unit  2, 
in  accordance  with  the  proposed 
araendmci.t.  will  not  create  the  possibility  of 
a  new  or  different  kind  of  accident  from  any 
accident  previously  evaluated. 

This  request  does  not  involve  a  physical 
change  in  any  system  configuration  and  no 
new  operating  configurations  are  introduced. 
The  proposed  surveillances  are  consistent 
with  current  requirements.  These  changes 
will  not  result  in  any  net  reduction  in  testing 
and  will  not  affect  Diesel  Generator 
reliability.  This  test  may  be  performed  in  any 
plant  condition  since  its  periformance  at 
power  will  have  no  adverse  effect  on  plant 
operations.  Therefore,  these  changes  do  not 
create  the  possibility  of  a  new  or  different 
kind  of  accident  from  any  previously 
evaluated. 

The  operation  of  Nine  Mile  Point  Unit  2, 
in  accordance  with  the  proposed 
amendment,  will  not  involve  a  significant 
reduction  in  a  margin  of  safety. 

Allowing  the  diesel  generators  to  reach  full 
temperature  conditions  by  other  than  the  24 
hour  run  required  by  Technical  Specification 
4.8.1.1.2.e.S  has  been  found  to  be  acceptable 


by  the  NRG  staff  as  satisfying  the  intent  of 
Regulatory  Guide  1.188,  Rev.  1,  Position 
C2.a(5)  for  conducting  the  hot  restart  lest 
following  the  24  hour  load  test.  These 
changes  will  not  result  in  any  net  reduction 
in  testing  and  will  not  affect  diesel  generator 
reliability,  as  the  hot  restart  test  will  be 
preceded  by  at  least  a  2  hour  full  power  run 
to  ensure  that  the  diesel  generators  are  at 
normal  operating  temperatures.  This  test  may 
be  performed  in  any  plant  condition  since  its 
performance  at  power,  will  have  no  adverse 
effect  on  plant  operations.  As  proposed,  these 
changes  will  adequately  demonstrafe  the 
diesel  generator's  functional  capability  at  full 
load  temperature  conditions,  thus  ensuring 
the  designed  margin  of  safety  in  the  diesel 
generator's  ability  to  start  and  accept  the 
required  loads  in  the  prescribed  time. 
Therefore,  these  changes  will  not  involve  a 
significant  reduction  in  a  margin  of  safety. 

The  NRC  staff  has  reviewed  the 
licensee's  analysis  and,  based  on  this 
review,  it  appears  that  the  three 
standards  of  50  92(c)  are  satisfied. 
Therefore,  the  NRC  staff  proposes  to 
determine  that  the  amendment  request 
involves  no  significant  hazards 
consideration. 

Locd  Public  Document  Room 
location:  Reference  and  Documents 
Department,  Penfield  Library.  State 
University  of  New  York.  Oswego,  New 
York  13126. 

Attorney  for  licensee:  Mark  J. 
VVetterhahn,  Esquire,  Winston  &  Strawn, 
1400  L  Street,  NW..  Washington,  DC 
20005-3502. 

NRC  Project  Director:  Robert  A.  Capra 

Northeast  Nuclear  Energy  Company,  et 
al.,  Docket  No.  50-423,  Milistane 
Nuclear  Power  Station,  Unit  No.  3.  New 
London  County,  Connecticut 

Date  of  amendment  request:  July  29, 
1993. 

Description  of  amendment  request: 
The  licensee  proposes  to  revise  the 
Millstone  Unit  No.  3  Technical 
Specifications  by  expanding  the  limiting 
condition  of  operation  (LCO)  for 
Technical  Specification  3.6-.6.1  to 
delineate  the  equipment  necessary  to 
comprise  an  operable  supplementary 
leak  collection  and  release  system 
(SLCRS);  expanding  the  LCO  for 
Technical  Specification  3.7.9  to  denote 
the  equipment  necessary  to  comprise  an 
operable  auxiliary  building  filter  system 
(ABFS)  and  to  state  that  the  action 
statements  of  Technical  Specification 
3.6.6.1  must  be  met  when  an  ABFS  is 
declared  inoperable;  substituting  the 
term  "secondary  containment 
boundary"  for  the  term  "annulus'*  in 
Technical  Specification  Surveillance 
4.6.6.1.d.3;  clarifying  the  areas 
represented  by  the  term  secondary 
containment  boundary  in  Bases  Section 
3/4.6.6.1;  rewriting  Bases  Section  3/ 


4.6.6.1  to  expand  the  basis  for  the 
SLCRS  LCO,  action  statements,  and 
surveillance  requirements;  revising 
Bases  Section  3/4.7.9  to  be  consistent 
with  the  proposed  revision  to  Technical 
Specification  3.7.9;  and  replace  the 
phrase  "a  balogenated  hydrocarbon 
refrigerant"  in  Technical  Specification 
Surveillances  4.6.1.1.f,  4.7.7.g  and 
4. 7.9. f  with  the  phrase  "an  acceptable." 

Basis  for  proposed  no  significant 
hazards  consideration  determination  ■ 
As  required  by  10  CFR  50.91(a),  the 
licensee  has  provided  its  analysis  of  the 
issue  of  no  significant  hazards 
consideration,  which  is  presented 
below: 

The  proposed  changes  do  not  involve  a 
significant  hazards  consideration  because  the 
changes  would  not: 

1.  Involve  a  significant  increase  in  the 
probability  or  consequences  of  an  accident 
previously  evaluated. 

The  proposed  changes  do  not  involve  u 
significant  increase  in  the  probability  or 
consequences  of  an  accident  previously 
evaluated.  The  rationale  for  this  conclusion 
is: 

(a)  The  proposed  change  to  delineate  the 
equipment  required  to  comprise  an  operable 
SLCRS  in  the  LCO  for  technical  Specification 
3.6.6.1  would  impose  an  additional 
restriction  on  the  operation  of  Millstone  Unit 
No.  3. 

To  support  these  changes,  NNECO  has 
proposed  to  revise  Bases  Section  3/4.6  6.1 
The  proposed  changes  to  Bases  Section  3/ 
4.6.6.1  will  provide  a  mere  informative 
discussion  on  the  basis  for  the  LCO,  action 
statements,  and  surveillance  requirements 

(b)  The  proposed  change  to  replace  the 
term  "annulus"  with  the  term  "secondary 
containment  boundary  "  in  Technical 
Specification  Surveillance  4. 6. 6.1. d. 3  in 
conjunction  with  the  proposed  change  to 
clarify  the  areas  included  within  the 
secondary  containment  boundary  in  Bases 
Section  3/4.6.6.1  would  permit  Millstone 

>   Unit  No.  3  to  operate  with  the  potential  for 
the  upper  elevations  of  the  enclosure 
building  to  be  at  a  slightly  positive 
pressure.... 

...Containment  leakage  scenarios  are  a  veiy 
small  contributor  to  the  total  acceptable 
public  risk  for  Millstone  Unit  No.  3.  and  no 
credit  is  taken  for  secondary  contain.'nent  or 
filtration  in  evaluating  such  scenarios. 
Additionally,  the  most  likely  containment 
leakage  scenarios  do  not  involve  high  levels 
of  volatile  iodine  species,  and  since  the 
filters  do  not  treat  noble  gases,  the 
importance  of  filters  is  somewhat  reduced  In 
regard  to  the  design  bases  LOCA  analyses, 
the  SRP  conclusion  that  Millstone  Unit  No 
3  have  "reasonable  assurance"  that 
lOCFRlOO  limits  will  be  met  is  still  valid. 
This  is  based  on  the  very  low  probability  thai 
unfiltered  leakage  from  the  top  of  the 
enclosure  building  would  be  of  significance 
A  significant  release  via  that  pathway  would 
require  the  simultaneous  occurrence  of  the 
following  low  probability  conditions:  1)  high 
levels  of  volatile  iodine  species  airborne  in 
containment:  2)  containment  leakage  into  thai 
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enclosure  buildirig;  3)  bypass  of  the  SLCRS 
ductwork  intakes  in  the  mid-level  of  the 
enclosure  building  as  activity  rises  to  the 
upper  elevation;  4)  leakage  pathways  to  the 
environment  in  the  Mpper  levels  of  the 
enclosure  building;  5)  lack  of  significant 
plateout  via  such  leakage  paths;  and  6]  the 
proper  meteorological  conditions  (e.g.,  at 
least  a  50  degree  Fahrenheit  temperature 
differential  between  outside  and  inside  air) 
such  that  a  positive  pressure  might  exist  The 
combined  probability  of  such  conditions  is  so 
low  that  it  need  not  be  considered  in  a 
determination  of  "reasonable  assxirance." 

(c)  The  proposed  change  to  delineate  the 
equipment  necessary  to  comprise  an  operable 
ABFS  in  the  LCXD  for  Technical  Specification 
3  7.9.  and  the  proposed  change  to  require 
compliance  with  the  action  statements  of 
Technical  Specification  3.6.6.1  when  an 
ABFS  is  declared  inoperable  in  the  action 
statements  for  Technical  Specification  3.7.9 
will  impose  additional  restrictions  on  the 
operation  of  Millstone  Unit  No.  3.  The 
proposed  revision  to  Bases  Section  3/4.7.9 
will  ensure  that  the  basis  and  the  LCXD  for 
Technical  Specification  3.7.9  are  consistent 
with  each  other. 

(d)  The  proposal  to  replace  the  phrase  "a 
halogenated  hydrocarbon  re&igerant" 
denoted  in  Technical  Specification 
Surveillances  4.6.1.1.f,  4.7.7.g.  and  4.7.9.f 
with  the  phrase  "an  acceptable"  will  not 
change  any  of  the  acceptance  criteria  for  the 
charcoal  filter  leak  rate  test.  The  changes  are 
being  proposed  to  permit  Millstone  Unit  No. 
3  to  cope  with  the  future  ban  of  certain 
halogenated  hydrocarbons.  Because  the 
changes  will  not  impact  the  assumed 
etficiency  of  the  charcoal  filters,  the 
calculated  dose  consequences  of  any 
postulated  accident  will  not  be  affected. 

?.  Create  the  possibility  of  a  new  or 
different  kind  of  accident  from  any  accident 
previously  evaluated. 

The  proposed  changes  do  not  create  the 
possibility  of  a  new  or  different  kind  of 
accident  firom  any  accident  previously 
evaluated.  The  proposed  changes  do  not 
compromise  the  ability  of  the  SLCRS  and 
ABFS  to  mitigate  the  consequences  of  an 
accident.  Also,  the  proposed  changes  do  not 
involve  any  physical  alterations  tc  plant 
equipment  or  procedures  which  would 
mtroduce  any  new  or  unique  operational 
modes  or  accident  precursors. 

3.  Involve  a  significant  reduction  in  a 
margin  of  safety. 

The  proposed  changes  do  not  involve  a 
significant  reduction  in  a  margin  of  safely. 
The  rationale  for  this  conclusion  is  the  same 
as  that  presented  above  for  item  1  of  this 
section  and  is  not  rspeated  here. 

The  NRG  staff  has  revievted  the 
licensee's  analysis  and,  based  on  this 
review,  it  appears  that  the  three 
standards  of  10  CFR  50.92(c)  are 
satisfied.  Therefore,  the  NRC  staff 
proposes  to  determine  that  the 
amendment  request  involves  no 
significant  hazards  consideration. 

Local  Public  Document  Room 
location:  Learning  Resources  Center, 
Thames  Valley  State  Technical  College, 


574  New  London  Turnpike,  Norwich, 
Connecticut  06360. 

Attorney  for  licensee:  Gerald  Garfield. 
Esquire,  Day,  Berry  &  Howard,  City 
Place,  Hartford,  Connecticut  06103- 
3499. 

NRC  Project  Director  John  F.  Stolz 

Philadelphia  Electric  Company,  Docket 
No«.  50-352  and  50-353,  Limerick 
Generating  Station,  Units  1  and  2, 
Montgomery  County,  Pennsylvania 

Date  of  amendment  request:  July  16, 
1993. 

Description  of  amendment  request: 
The  amendmrait  would  revise  the 
Technical  Specifications  (TS)  contained 
in  Appendix  A  of  the  Operating 
Licenses  to  allow  one  of  the  required 
on-shift  Senior  Reactor  Operator  (SRO) 
positions  to  be  combined  with  the 
required  Shift  Technical  Advisor 
position,  This  proposed  change  from  a 
dedicated  STA  position  to  a  dual-role 
SRO/STA  position  is  in  accordance  with 
the  recommendation  in  the  NRCs 
"Policy  Statement  on  Engineering 
Expertise  on  Shift,"  issued  on  October 
28, 1985.  and  transmitted  to  all  power 
reactor  Ucensees  and  applicants  by  NRC 
Generic  Letter  86-04.  "Policy  Statement 
on  Engineering  Expertise  on  Shift," 
dated  February  13, 1986. 

Basis  for  proposed  no  significant 
hazards  consideration  determination: 
As  required  by  10  CFR  50.91(a),  the 
licensee  has  provided  its  analysis  of  the 
issue  of  no  significant  hazards 
consideration,  which  is  presented 
below: 

1.  The  proposed  changes  do  not  involve  a 
significant  increase  in  the  probability  or 
consequences  of  an  accident  previously 
evaluated. 

Implementation  of  the  proposed  changes 
will  not  involve  any  physical  changes  to 
plant  systems,  structure,  or  components 
ISSC),  or  the  manner  In  which  these  SSC  are 
operated,  maintained,  modified,  tested,  or 
inspected.  Therefore,  the  proposed  use  of  the 
dual-role  SRO/STA  position  does  not 
increase  the  probability  of  an  accident 
previously  evaluated. 

The  consequences  of  an  accident 
previously  evaluated  could  be  affected  by  the 
performance  of  the  individual  filling  the 
dual-role  SRO/STA  position.  However, 
implementation  of  the  proposed  changes  will 
result  in  personnel  with  enhanced 
operational  knowledge  being  assigned  to 
perform  the  STA  function  of  providing 
accident  assessment  expertise,  and  analyzing 
and  responding  to  off  normal  occurrences 
when  needed.  The  NRCs  stated  preference  in 
the  October  28, 1985,  "Policy  Statement  on 
Engineering  Expertise  on  Shift,"  indicates 
that  the  NRC  has  concluded  that  the 
individual  filling  the  dual-role  SRO/STA 
position  may  perfbmi  these  functions  better 
than  a  non-licensed  individual  filling  the 
STA  position  even  when  the  SRO/STA  is 


concurrently  functioning  as  one  of  the 
required  shift  SROs.  Furthermore, 
implementation  of  the  proposed  changes  will 
not  affect  the  staffing  or  qualification  of  the 
fire  brigade  members.  Therefore,  the 
proposed  TS  changes  do  not  increase  the 
consequences  of  an  accident  previously 
evaluated. 

2.  The  proposed  changes  do  not  create  the 
possibility  of  a  new  or  different  kind  of 
accident  from  any  accident  previously 
evaluated. 

Implementation  of  the  proposed  TS 
changes  will  not  involve  physical  changes  to 
plant  SSC,  or  the  addition  of  new  SSC 
Furthermore,  implementation  of  the 
proposed  changes  will  not  adversely  affect 
the  manner  in  which  plant  SSC  are  operated, 
maintained,  modified,  tested,  or  inspected. 
Therefore,  the  possibility  of  a  new  or 
different  kind  of  accident  from  any  accident 
previously  evaluated  is  not  created. 

3.  The  proposed  changes  do  not  involve  a 
significant  reduction  in  a  margin  of  safety. 

The  margin  of  safety  is  not  affected  because 
the  STA  and  fire  brigade  leader  positions  will 
be  filled  by  appropriately  qualified  personnel 
and  shift  staffing  required  by  TS  Table  6.2.2- 
1  and  10  CFR  50.54(m)(2)  will  continue  to  be 
maintained. 

The  NRC  staff  has  reviewed  the 
licensee's  analysis  and,  based  on  this 
review,  it  appears  that  the  three 
standards  of  10  CFR  5G.92(c)  are 
satisfied.  Therefore,  the  NUC  staff 
proposes  to  determine  that  ibe 
amendment  request  involves  no 
significant  hazards  consideration. 

Local  Public  Document  Room 
location:  Pottstown  Public  Library,  500 
High  Street.  Pottstovtm,  Pennsylvania 
19464. 

Attorney  for  licensee:  J.  W.  Durham, 
Sr.,  Esquire,  Sr.  V.P.  and  General 
Counsel,  Philadelphia  Electric 
Company,  2301  Market  Street, 
Philadelphia,  Pennsylvania  19101 

NRC  Project  Director:  Michael  L. 
Boyle,  Acting 

Philadelphia  Electric  Company,  Public 
Service  Electric  and  Gas  Company. 
Delmarva  Power  and  Light  Company, 
and  Atlantic  City  Electric  Company, 
Dockets  \os.  50-277  and  50-278,  Peach 
Bottom  Atomic  Power  Station,  Units 
Nos.  2  and  3,  York  County, 
Pennsylvania 

Dofe  of  application  for  amendments: 
August  20,  1993. 

Description  of  amendment  request: 
The  licensee  proposes  to  modify  the 
Technical  Specifications  surveillance 
requirements  for  the  Standby  Gas 
Treatment  System  (SGTS)  Charcoal 
Filter  Deluge  System.  The  licensee  is 
planning  to  modify  the  actuation 
mechanism  for  the  deluge  system  fexim 
automatic  to  manual  actuation.  Existing 
TS  surveillance  requirement  4.14.A.7.a 
requires  a  simulated  automatic 
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actuation  test  of  the  SGTS  fire 
suppression  spray  system  once  18 
eighteen  months.  The  Ucensee  proposed 
to  change  TS  4.14.A.7.a  to  require  a 
manual  activation  test  of  the  SGTS  fire 
suppression  spray  system  every.  18 
months. 

Basis  for  proposed  no  significant 
hazards  consideration  determination: 
As  required  by  10  CFR  50.91(a).  the 
Ucensee  has  provided  its  analysis  of  the 
issue  of  no  significant  hazards 
consideration,  which  is  presented 
below: 

1.  The  proposed  changes  do  not  involve  a 
significant  increase  in  the  probability  or 
consequences  of  an  accident  previously 
evaluated  because  the  modification  and  the 
TSCR  do  not  affect  any  transient  or  accident 
evaluations.  The  existing  simulated 
automatic  actuation  test  and  the  proposed 
manual  test  is  or  will  be  performed  with  the 
associated  SGTS  line  out  of  service.  The 
system's  hydraulic  performance  is  unaffected 
by  the  modification.  The  manually  actuated 
system  will  result  in  an  increase  in  response 
time  to  a  charcoal  filter  fire.  The  increase  in 
response  time  does  not  affect  the 
consequences  of  the  fire  because  response 
time  is  not  a  critical  factor  item  due  to  the 
slow-developing,  non-flaming  characteristics 
of  this  type  of  fire.  In  addition,  the  redundant 
SGTS  train  is  unaffected  by  the  charcoal  fire 
because  it  is  separated  from  the  affected  train 
by  a  2  foot  thick  concrete  wall. 

2.  The  proposed  changes  do  not  create  the 
possibility  of  a  new  or  different  kind  of 
accident  from  any  previously  evaluated 
because  no  accident  precursors  are 
introduced  by  either  the  TSCR  or  the 
modification. 

3.  The  proposed  changes  do  not  involve  a 
significant  reduction  in  a  margin  of  safety 
because  the  system's  design  will  not  be 
degraded  as  a  result  of  either  the 
modification  or  the  TSCR. 

The  NRC  staff  has  reviewed  the 
licensee's  analysis  and,  based  on  this 
review,  it  appears  that  the  three 
standards  of  10  CFR  50.92(c)  are 
satisfied.  Therefore,  the  NRC  staff 
proposes  to  determine  that  the 
amendment  request  involves  no 
significant  hazards  consideration. 

Local  Public  Document  Room 
location:  Government  Publications 
Section,  State  Library  of  Pennsylvania, 
(REGIONAL  DEPOSITORY)  Education 
Building.  Walnut  Street  and 
Commonwealth  Avenue,  Box  1601. 
liarrisburg.  Pennsylvania  17105. 

Attorney  for  licensee:  J.  W.  Durham, 
St.,  Esquire,  Sr.  V.P.  and  General 
Coimsel.  Philadelphia  Electric 
Company.  2301  Market  Street, 
Philadelphia.  Pennsylvania  19101 

NRC  Project  Director:  Charles  L. 
Miller 


Power  Authority  of  the  State  of  New 
York,  Docket  No.  50-333.  James  A. 
FitzPatrick  Nuclear  Power  Plant. 
Oswego  County,  New  York 

Date  of  amendment  request:  August 
26, 1993. 

Description  of  amendment  request: 
The  proposed  amendment  would  revise 
Technical  Specification  (TS)  Table  4.1- 
2  to  provide  a  one-time  extension  of  the 
current  surveillance  interval  for 
calibration  of  the  pressure  switches 
which  sense  main  turbine  control  valve 
fast  closure.  The  18-month  surveillance 
interval  for  these  pressure  switches  with 
the  25  percent  extension  allowed  by  TS 
4. O.B.I  expires  on  October  18.  1993.  The 
amendment  would  extend  the 
surveillance  interval  until  the  1993  fall 
maintenance  outage,  currently 
scheduled  to  start  on  October  23. 1993. 
This  would  allow  the  calibrations  to  be 
performed  during  the  outage  and 
thereby  reduce  radiation  dose  and 
eliminate  the  potential  for  an 
inadvertent  reactor  scram  while  the 
pressure  switches  are  being  calibrated. 

Basis  for  proposed  no  significant 
hazards  consideration  determination: 
As  required  by  10  CFR  50.91(a),  the 
licensee  has  provided  its  analysis  of  the 
issue  of  no  significant  hazards 
consideration,  which  is  presented 
below: 

Operation  of  the  James  A.  FitzPatrick 
Nuclear  Power  Plant  in  accordance  with  the 
proposed  amendment  would  not  involve  a 
significant  hazetrds  consideration,  as  defined 
in  10  CFR  50.92,  since  the  proposed  changes 
would  not: 

1.  Involve  a  significant  increase  in  the 
prot)ability  or  consequences  of  an  accident 
previously  evaluated. 

None  of  the  accidents  evaluated  in  Chapter 
14  of  the  FSAR  [Final  Safety  Analysis  Report] 
are  affected  by  the  surveillance  interval 
extension.  However,  one  of  the  FSAR 
Chapter  14  transients,  generator  load 
rejection  without  bypass,  takes  credit  for  the 
pressure  switches  affected  by  this  proposed 
amendment.  This  transient  is  described  in 
FS.^R  Section  14.5.2.1  and  the  results  are 
shown  in  figures  14.5-14  through  25.  This 
limiting  transient,  evaluated  for  the  current 
operating  cycle  in  the  Supplemental  Reload 
Licensing  Report,  assumes  a  reactor  scram  is 
initiated  by  the  turbine  control  valve  oil 
pressure  trip  signal. 

To  affect  this  transient  analysis,  the 
pressure  switches  must  foil  to  actuate  within 
the  assumed  time.  The  instnunent  drift 
analysis  for  Reactor  Protection  System, 
including  pressure  switches  94PS-200A,  B,  C, 
D,  evaluated  the  extension  of  the  surveillance 
interval  to  30  months  (24  months  plus  the 
allowable  25%).  Field  calibration  data  for 
identical  switches  were  used  to  determine 
the  maximum  expected  drift.  During  the  last 
outage,  the  four  pressure  switches  were 
calibrated  to  actuate  l>etw8en  598  and  610 
psig.  The  maximum  expected  drift  was  then 
added  to  the  highest  calibrated  pressure  (610 


psig)  and  subtracted  from  the  lowest 
calibrated  pressure  (598  psig).  All  four 
pressure  switches  remained  within  the 
specified  range  of  500  to  850  psig.  Since  the 
switch  setpoints  remain  within  Technical 
Specification  limits,  the  pressure  switches 
would  be  expected  to  actuate  within  the  time 
assumed  in  the  analysis. 

A  load  rejection  event  is  a  function  of  the 
off-site  power  grid  reliability.  Therefore,  the 
extension  to  the  surveillance  interval  does 
not  increase  the  probability  of  this  event, 

2.  Create  the  possibility  of  a  new  or 
different  kind  of  accident  from  those 
previously  evaluated. 

The  pressure  switches  will  perform  their 
intended  safety  function.  Since  the  maximum 
expected  drift  does  not  exceed  Technical 
Specification  limits,  the  pressure  switches 
would  be  expected  to  actuate  withm  the  time 
assumed  in  the  transient  analysis.  Therefore, 
the  proposed  extension  to  the  surveillance 
interval  does  not  create  the  possibility  of  a 
new  or  different  type  of  accident. 

3.  Involve  a  significant  reduction  in  the 
margin  of  safety  as  defined  in  the  basis  for 
Technical  Specifications. 

The  pressure  switches  detect  loss  of  the 
electro-hydraulic  control  system  oil  pressure 
within  the  specified  range.  The  purpose  of 
calibrating  the  pressure  switches  is  to  verify 
the  trip  level  setting  is  between  500  and  850 
psig. 

The  proposed  extension  to  the  pressure 
switch  surveillance  calibration  interval  does 
not  change  the  operation  of  the  switches  or 
change  the  ability  of  the  pressure  switches  to  " 
perform  their  intended  function.  The 
requested  extension  is  less  than  a  1% 
increase  in  the  surveillance  interval.  This 
minimal  extension  to  the  surveillance 
interval  should  not  have  an  affect  on  the  drift 
characteristics  of  the  pressure  switches. 

The  next  surveillance  interval  will  begin 
upon  completion  of  this  surveillance. 
Therefore,  this  proposed  extension  does  not 
involve  a  significant  reduction  in  the  margin 
of  safety  as  defined  in  the  basis  for  Technical 
Specifications. 

The  NRC  staff  has  reviewed  the 
licensee's  analysis  and,  based  on  this 
review,  it  appears  that  the  three 
standards  of  50.92(c)  are  satisfied. 
Therefore,  the  NRC  staff  proposes  to 
determine  that  the  amendment  request 
involves  no  significant  hazards 
consideration. 

Local  Public  Document  Room 
location:  Reference  and  Documents 
Department.  Penfield  Library.  State 
University  of  New  York.  Oswego.  New 
York  13126. 

Attorney  for  Ucensee:  Mr.  Charles  M. 
Pratt.  1633  Broadway,  New  York,  New 
York  10019. 

NHC  Project  Director:  Robert  A.  Capra 

Public  Service  Electric  &  Gas  Company, 
Docket  Nos.  50-272  and  50-311,  Salem 
Nuclear  Generating  Station,  Unit  Nos.  1 
and  2,  Salem  County,  New  Jersey 

Date  of  amendment  request:  August  6, 
1993. 


Description  of  amendment  request: 
The  proposed  changes  modify  Section 
4.2.1.  "Aquatic  Monitoring,"  of  the 
Environmental  Protection  Plan  by 
incorporating  the  requirements  of  a 
revised  incidental  take  statement.  The 
National  Marine  Fisheries  Service 
issued  a  revised  biological  opinion  on 
May  14.  1993,  which  included  a  revised 
incidental  take  statement.  The  revision 
extends  the  sea  turtle  monitoring  period 
and  the  frequency  of  the  monitoring. 

Basis  for  proposed  no  significant 
hazards  consideration  determination: 
As  required  by  10  CFR  50.91(a),  the 
licensee  has  provided  its  analysis  of  the 
issue  of  no  significant  hazards 
consideration,  which  is  presented 
below: 

1.  Will  not  involve  a  signifirant  increase  in 
the  probability  or  consequences  of  an 
arridi-n!  prpviously  evaluated. 

The  proposed  changes  would  increase  the 
time  frame  and,  after  a  station  related 
mortality,  the  frequency  of  sea  turtle 
monitoring  and  reporting  requirements  in  the 
Envirciunental  Protection  Plan  (Appendix  B 
to  the  facility  operating  license).  The  changes 
are  administrative  in  nature  and  would  in  no 
way  affect  the  initial  conditions, 
assumptions,  or  conclusions  of  the  Salem 
Generating  Station,  Units  1  and  2,  accident 
analyses.  In  addition,  the  prop>osed  changes 
would  not  affect  the  operation  or 
performance  of  any  equipment  assumed  in 
the  accident  analyses.  Based  on  the  above 
information,  we  conclude  that  the  proposed 
changes  would  not  significantly  increase  the 
probability  or  consequences  of  an  accident 
previously  evaluated. 

2.  Will  not  create  the  possibility  of  a  new 
or  different  kind  of  accident  from  any 
accident  previously  evaluated. 

The  proposed  changes  are  administrative 
in  nature  and  would  in  no  way  impact  or 
alter  the  configuration  or  operation  of  the 
facilities  and  would  create  no  new  modes  of 
operation.  We  therefore  conclude  that  the 
proposed  changes  would  not  create  the 
possibility  of  a  new  or  different  kind  of 
accident. 

3.  Will  not  involve  a  significant  reduction 
in  a  margin  of  safety. 

As  indicated  in  the  discussion  of  Criterion 
1,  the  changes  are  administrative  in  nature 
and  would  in  no  way  affect  plant  or 
equipment  operation  or  the  accident 
analyses.  We  therefore  conclude  that  the 
proposed  changes  would  not  result  in  a 
significant  reduction  in  a  margin  of  safety. 

The  NRC  staff  has  reviewed  the 
licensee's  analysis  and,  based  on  this 
review,  it  appears  that  the  three 
standards  of  10  CFR  50.92(c)  are 
satisfied.  Therefore,  the  NRC  staff 
proposes  to  determine  that  the 
amendment  request  involves  no 
significant  hazards  consideration. 

Local  Public  Document  Room 
location:  Salem  Free  Public  library,  112 
West  Broadway.  Salem,  New  Jersey 
08079 


Attorney  for  licensee:  Mark  J. 
Wetterhahn,  Esquire,  Winston  and 
Strawn,  1400  L  Street,  NW.. 
Washington,  DC  20005-3502 

NRC  Project  Director:  Charles  L. 
Miller 

Public  Service  Electric  &  Gas  Company. 
Docket  Nos.  50-272  and  50-311,  Salem 
Nuclear  Generating  Station,  Unit  Nos.  1 
and  2,  Salem  County,  New  Jersey 

Date  of  amendment  request:  August  6. 
1993. 

Description  of  amendment  request: 
This  amendment  request  changes  the 
technical  specifications  to  provide  for  a 
separate  action  if  the  Accumulator 
cannot  meet  the  requirements  of  the 
Limiting  Condition  for  Operation  due  to 
boron  concentration.  The  allowed 
outage  time  to  restore  boron 
concentration  is  changed  from  one  hour 
to  72  hours. 

Basis  for  proposed  no  significant 
hazards  consideration  determination: 
As  required  by  10  CFR  50.91(a),  the 
licensee  has  provided  its  analysis  of  the 
issue  of  no  significant  hazards 
consideration,  which  is  presented 
below: 

1,  Involve  a  significant  increase  in  the 
probability  or  consequences  of  an  accident 
previously  analyzed. 

The  proposed  change  to  the  applicability  is 
an  administrative  chatige  for  clarity.  The 
proposed  change  to  the  allowed  outage  time 
for  one  accumulator  inoperable  as  a  result  of 
the  boron  concentration  outside  the  required 
values  does  not  alter  the  plant  configuration 
or  operation.  The  boron  concentration  of  the 
accumulators  is  considenMi  only  during  the 
recirculation  phase  of  the  analyzed  accidents 
One  accumulator  outside  the  required 
concentration  limits  will  have  no  effect  on 
available  Emergency  Core  Cooling  System 
water  and  an  insignificant  effect  on  core 
subcriticality  during  core  reflood,  switchover 
from  cold  leg  to  hot  leg  recirculation 
injection,  or  sump  pH.  Therefore,  the 
proposed  change  does  not  involve  a 
significant  increase  in  the  probability  or 
consequences  of  an  accident  previously 
evaluated. 

2  Cxeate  the  possibility  of  a  new  or 
different  kind  of  accident. 

The  proposed  change  in  allowed  outage 
time  does  not  require  physical  alteration  to 
any  plant  system  or  change  the  method  by 
which  any  safety-related  system  performs  its 
function.  It  provides  uniformity  with  the 
latest  specifications  per  NUREG-1431, 
Standard  Technical  Specifications  - 
WesUnghouse  Plants.  Therefore,  the 
proposed  change  will  not  increase  the 
possibility  of  a  new  or  different  kind  of 
accident  from  any  accident  previously 
identified. 

3.  Involve  a  significant  reduction  in  a 
margin  of  safety. 

The  proposed  change  to  the  Applicability 
is  an  administrative  change  for  clarity.  The 
propo.sed  change  in  allowed  outage  time  for 
one  accumulator  inoperable  as  a  result  of  the 


boron  concentration  outside  of  the  required 
values  does  not  alter  the  manner  in  which 
safety  limits,  limiting  safety  system  setpoints. 
or  limiting  conditions  for  o[>eration  are 
determinwL  The  boron  concentration  of  the 
accumulators  is  considered  only  during  the 
recirculation  phase  of  the  analyzed  accidents 
and  the  contribution  of  one  accumulator  is 
small  when  its  volume  is  compared  with  the 
total  volume  of  the  Reactor  Coolant  Sj-stem 
and  the  Refueling  water  storage  tank  One 
accumulator  outside  the  allowed 
concentration  limits  will  have  no  effect  on 
available  Emergency  Core  Cooling  System 
water  and  an  insignificant  effect  on  core 
subcriticality  during  core  reflood,  switchover 
from  cold  l^  to  hot  leg  recirculation 
injection,  or  pH.  Therefore,  this  change  does 
not  involve  a  significant  reduction  in  any 
margin  of  safety. 

The  NRC  staff  has  reviewed  the 
licensee's  analysis  and,  based  on  this 
review,  it  appears  that  the  three 
standards  of  10  CFR  50.92(c)  are 
satisfied.  Therefore,  the  NRC  staff 
proposes  to  determine  that  the 
amendment  request  involves  no 
significant  hazards  consideration 

Local  Public  Document  Room 
location:  Salem  Free  Public  library,  112 
West  Broadway,  Salem,  New  jersey 
08079 

Attorney  for  licensee:  Mark  J. 
Wetterhahn,  Esquire,  Winston  and 
Strawn.  1400  L  Street,  NW., 
Washington,  DC  20005-3502 

NRC  Project  Director:  Michael  L 
Boyle,  Acting 

The  Cleveland  Electric  Illuminating 
Company,  Centerior  Service  Company, 
Duquesne  Light  Company,  Ohio  Edison 
Company,  Pennsylvania  Power 
Company,  Toledo  Edison  Company, 
Docket  No.  50-440,  Perry  Nuclear 
Power  Plant,  Unit  No.  1,  Lake  County. 
Ohio 

Date  of  amendment  request:  June  18. 
1993. 

Description  of  amendment  request: 
The  proposed  amendment  would  divide 
Figure  5.1.1-1  into  Figure  5.1.1-la 
which  depicts  the  geographical  areas  for 
calculating  liquid  effluents  and  Figure 
5.1.1-lb  depicting  the  Exclusion  area 
around  the  reactor  and  the  area  for 
calculating  gaseous  effluents. 

Basis  for  proposed  no  significant 
hazards  consideration  determination: 
As  required  by  10  CFR  50.91(a),  the 
licensee  has  provided  its  analysis  of  the 
issue  of  no  significant  hazards 
consideration,  which  is  presented 
below: 

1.  The  proposed  changes  do  not  involve  a 
significant  increase  in  the  probability  nr 
consequences  of  an  accident  previously 
evaluated. 

The  proposed  separation  of  Technical 
Specification  Figure  5.1.1-1,  into  Figiu* 
5.1.1-la  and  5.1.1-lb,  and  the  rension  of  the 
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appropriate  sections  of  the  Technical 
S(>ecifications  which  refer  to  these  figures, 
are  clarifications  to  the  geographical  areas 
utilized  when  computing  dose  calculations 
resulting  from  liquid  and  gaseous  effluents. 
This  change  is  requested  to  resolve  the 
inconsistency  between  the  Technical 
Specification  and  the  licensing  basis  in  the 
Updated  Safety  Analysis  Report  (USFAR) 
along  with  the  guidance  given  by  the  NRC  in 
NUREG-0133  "Preparation  of  Radiological 
Effluent  Technical  Specifications  for  Nuclear 
Power  Plants."  This  change  does  not  affect 
any  plant  systems,  nor  could  it  affect  possible 
initiating  events  for  accidents  previously 
evaluated,  or  any  system  functional 
requirements.  Additionally,  the  proposed 
changes  have  no  effect  on  accident 
conditions  or  assumptions.  Based  upon  the 
above,  the  proposed  change  could  not 
increase  the  probability  or  consequences  of 
any  accident  previously  evaluated. 

2.  The  proposed  changes  do  not  create  the 
possibility  of  a  new  or  different  kind  of 
accident  from  any  previously  evaluated. 

As  stated  above,  the  proposed  change  is  a 
clarification,  which  does  not  increase  the 
possibility  of  any  new  or  different  kind  of 
accident  since  it  does  not  affect  the  reactor 
coolant  pressure  boundary  or  other  plant 
systems  or  structures  which  could  inititate  a 
new  or  different  kind  of  accident.  This 
clarification  will  also  not  impact  any  system 
functional  requirements  nor  plant 
maintenance  or  operability  requirements  in 
such  a  manner  that  could  initiate  a  new  or 
differeni  kind  of  accident.  Consequently,  no 
new  failure  modes  are  introduced  as  a  result 
of  the  proposed  changes. 

3.  The  proposed  changes  do  not  involve  a 
significant  reduction  in  a  margin  of  safety. 

The  change  does  not  involve  a  signifcant 
reduction  in  the  margin  of  safety  because  it 
is  a  clarification  to  resolve  the  inconsistency 
between  the  Technical  Specifications  and  the 
licensing  basis  in  the  USAR  Figures  2.1-3  and 
2.1-4,  along  with  the  NRC's  guidance  in 
NUREG-0133.  Therefore,  the  proposed 
change  does  not  reduce  the  margin  of  safety 
as  defined  in  the  basis  for  any  Technical 
Specification. 

The  NRC  staff  has  reviewed  the 
licensee's  analysis  and,  based  on  this 
review,  it  appears  that  the  three 
standards  of  10  CFR  50.92(c)  are 
satisfied.  Therefore,  the  NRC  staff 
proposes  to  determine  that  the 
amendment  request  involves  no 
significant  hazards  consideration. 

Local  Public  Document  Boom 
location:  Perry  Public  Library,  3753 
Main  Street.  Peny.  Ohio  44081 

Attorney  for  licensee:  Jay  Silberg.  Esq.. 
Shaw.  Pittman.  Potts  &  Trowbridge. 
2300  N  Street.  NW.,  Washington,  DC 
20037 

NRC  Project  Director:  John  N.  Hannon 


The  Cleveland  Electric  Illuminating 
Company,  Centerior  Service  Company, 
Duquesne  Light  Company,  Ohio  Edison 
Company,  Pennsylvania  Power 
Company,  Toledo  Edison  Company, 
Docket  No.  50-440,  Perry  Nuclear 
Power  Plant,  Unit  No.  1,  Lake  County, 
Ohio 

Date  of  amendment  request:  June  25, 
1993. 

Description  of  amendment  request: 
The  proposed  amendment  would  revise 
the  Plant  Operations  Review  Committee 
(PORC)  composition  and  quorum 
description,  present  the  membership, 
composition  through  a  set  of 
requirements  defining  the  necessary 
level  of  training  and  qualifications 
required,  change  from  position  specific 
management  titles  to  functional  titles, 
change  the  term  "designated  alternate" 
to  "designee."  and  remove  the 
requirements  in  Specification  6.5.2.5  to 
have  the.  Nuclear  Safety  Review 
Committee  meetings  "at  least  once  per 
calendar  quarter  during  the  initial  year 
of  operation  following  fuel  loadings 
and." 

Bosi's  for  proposed  no  significant 
hazards  consideration  determination: 
As  required  by  10  CFR  50.91(a),  the 
licensee  has  provided  its  analysis  of  the 
issue  of  no  significant  hazards 
consideration,  which  is  presented 
below: 

1.  The  proposed  changes  do  not  involve  a 
significant  increase  in  the  probability  or 
consequences  of  an  accident  previously 
evaluated. 

These  changes  are  administrative  in  nature 
only.  The  change  to  the  Plant  Operations 
Review  Committee  (PORC)  composition 
Specification  provides  statements  defining 
the  requirements  for  committee  membership, 
including  the  necessary  training  and 
qualifications.  The  membership  requirements 
provide  for  representation  from  selected 
plant  functional  review  areas,  together  with 
provisions  permitting  the  Plant  Manager  to 
expand  the  membership,  thereby  enhancing 
the  interdisciplinary  review  function  of  the 
PORC.  The  disciplines  listed  within  the 
Specification  correspond  to  the  plant 
functional  areas  found  in  the  BWR  Standard 
Technical  Specifications,  but  have  been 
renamed  to  reflect  the  generic  disciplines 
identified  in  ANSI  N18.1.  Overall  PORC 
membership  qualifications  are  maintained  as 
a  result  of  the  proposed  changes. 

The  revision  in  the  number  of  PORC 
personnel  from  nine  to  "at  least  six  but  not 
more  than  eleven"  provides  for 
supplementation  of  the  committee 
membership  to  broaden  the  experience  base. 
The  lower  bound  of  six  is  a  result  of 
eliminating  a  requirement  for  duplication  of 
a  specific  discipline  (Health  Physics), 
removing  the  requirement  for  Licensing 
representation,  and  recognizing  that  the 
PORC  Chairman  could  be  drawn  from  among 
the  members  instead  of  being  an  additional 


individual,  as  at  present.  The  upper  bound  of 
eleven  helps  to  ensure  the  continuity  of 
reviews.  Also,  the  qualifications  and 
requirements  for  membership  have  been 
clearly  specified.  The  quorum  requirements 
have  been  modified  to  ensure  that  at  least  a 
majority  oi  the  members  will  be  present  at  all 
meetings,  regardless  of  the  total  number  of 
members  specified  to  make  up  the  PORC  at 
any  given  time. 

The  proposed  changes  to  the  other  Section 
6  Specifications  to  replace  the  specific 
management  position  titles  with  functional 
titles  in  no  way  reduces  the  authority  or 
confuses  the  responsibilities  for  safe 
operation  of  the  plant  by  management 
personnel  since  the  functional  titles  used 
within  the  Technical  Specifications  will  be 
correlated  against  the  current  position- 
specific  titles  listed  within  plant 
administrative  procedures  and  the  USAR. 
This  will  continue  to  make  it  clear  as  to 
which  specific  positions  are  respionsible  for 
the  overall  plant  nuclear  safety  and  unit 
operations. 

The  editorial  changes  are  being  made  to 
avoid  confusion  t)etween  similar  terms  and 
eliminate  a  no  longer  needed  stipulation. 
Therefore,  they  are  strictly  administrative 
and  have  no  bearing  on  the  probability  or 
consequences  of  an  accident. 

These  administrative  changes  by  their 
nature  do  not  impact  accident  initiation  or 
mitigation  sequences,  or  other  assumptions 
contained  in  the  safety  analyses,  nor  do  they 
affect  the  Technical  Specifications  that 
preserve  safety  analysis  assumptions. 
Additionally,  these  changes  do  not  modify 
the  physical  design  and/or  operation  of  the 
plant.  Therefore,  they  cannot  possibly  impact 
the  probability  or  consequences  of  any 
previously  analyzed  accidents. 

2.  The  proposed  changes  do  not  create  the 
possibility  of  a  new  or  different  kind  of 
accident  from  any  accident  previously 
evaluated. 

These  changes  are  administrative  in  nature 
only.  No  physical  alterations  of  plant 
configuration  or  changes  to  setpoints  or 
operating  parameters  are  proposed.  No 
material  procedural  changes  are  proposed. 
The  proposed  language  does  not  significantly 
alter  the  overall  requirements  for  PORC 
membership,  while  preserving  the  quorum 
requirements  and  providing  for  cross- 
disciplinary  reviews  to  be  performed  by  the 
various  disciplines  represented  on  the 
Committee.  Replacing  the  specific 
management  position  titles  with  functional 
titles  cannot  confuse  organizational  position 
responsibilities  since  the  USAR  and  plant 
administrative  procedures  will  continue  to 
make  it  clear  as  to  which  specific  positions 
are  responsible  for  the  overall  plant  nuclear 
safety  and  unit  operations. 

The  editorial  changes  are  strictly 
administrative  and  are  being  made  to  avoid 
confusion  between  similar  terms  and 
eliminate  a  no  longer  needed  stipulation. 
Therefore,  these  proposed  changes  do  not 
create  the  possibility  of  a  new  or  different 
kind  of  accident  from  any  accident 
previously  evaluated. 

3.  The  proposed  changes  do  not  involve  a 
signifcant  reduction  in  a  margin  of  safety. 

The  changes  being  proposed  are 
administrative  in  nature  and  do  not  relate  to 


or  modify  the  margin  of  safety  defined  in  and 
required  to  be  maintained  by  the  Technical 
Specifications.  The  deletion  of  the  position- 
Sf)ecific  composition  list  of  the  PORC 
membership  and  it's  replacement  by  a  set  of 
requirements  defining  the  necessary  level  of 
training  and  qualifications  (i.e.,  the  technical, 
operational,  and  management  experience 
required)  will  not  decrease  the  effectiveness 
of  this  organization.  The  PORC  will  continue 
to  provide  cross-disciplinary  reviews  of  the 
operational,  maintenance,  design  and  safety 
issues  addressed  in  their  charter.  This 
profwsed  change  preserves  reviews  in 
selected  plant  functional  areas  while 
maintaining  a  varied  PORC  membership 
composition.  Administrative  controls 
contained  within  the  USAR  and  plant 
administrative  procedures  are  in  place  to 
control  the  membership  of  the  PORC  and  to 
specify  management  lines  of  authority. 

This  amendment  request  also  proposes  to 
utilize  functional  management  titles  rather 
than  position-specific  titles  for  selected 
management  positions.  These  functional 
management  positions  will  be  clearly 
identified  and  cross-referenced  to  the 
corresponding  position-specific  titles  within 
plant  procedures  and  the  USAR.  Therefore, 
distinct,  unambiguous  lines  of  authority  and 
responsibility  yrill  continue  to  exist  and  be 
delineated.  The  editorial  changes  avoid 
confusion  between  similar  terms  and 
eliminate  an  obsolete  requirement. 

The  NRC  staff  has  reviewed  the 
licensee's  analysis  and,  based  on  this 
review,  it  appears  that  the  three 
standards  of  10  CFR  50.92(c)  are 
satisfied.  Therefore,  the  NRC  staff 
proposes  to  determine  that  the 
amendment  request  involves  no 
significant  hazards  consideration. 

Local  Public  Document  Room 
location:  Perry  Public  Library,  3753 
Main  Street,  Peiry.  Ohio  44081. 

Attorney  for  licensee:  Jay  Silberg,  Esq., 
Shaw,  Pittman,  Potts  &  Trowbridge, 
2300  N  Street,  N\V.,  Washington,  DC 
20037. 

NRC  Project  Director  John  N.  Hannon 

Previously  Published  Notices  of 
Consideration  of  Issuance  of 
Amendments  to  Facility  Operating 
Licenses,  Proposed  No  Significant 
Hazards  Consideration  Determination, 
and  Opportunity  for  a  Hearing 

The  following  notices  were  previously 
published  as  separate  individual 
notices.  The  notice  content  was  the 
same  as  above.  They  were  published  as 
individual  notices  either  because  time 
did  not  allow  the  Commission  to  wait 
for  this  biweekly  notice  or  because  the 
action  involved  exigent  circumstances. 
They  are  repeated  here  because  the 
biweekly  notice  lists  all  amendments 
issued  or  proposed  to  be  issued 
involving  no  significant  hazards 
consideration. 

For  details,  see  the  individual  notice 
in  the  Federal  Register  on  the  day  and 


page  cited.  This  notice  does  not  extend 
the  notice  period  of  the  original  notice. 

Public  Service  Electric  &  Gas  Company, 
Docket  No.  50<311,  Salem  Nuclear 
Generating  Station,  Unit  2,  Salem 
County,  New  Jersey 

Date  of  amendment  request:  August  4, 
1993,  and  supplemented  by  letter  dated 
August  24, 1993. 

Brief  description  of  amendment 
request:  This  amendment  would  modify 
the  Technical  Specification  for  the  A.C. 
power  sources,  on  a  one-time  basis,  to 
allow  connection  of  two  new  500/13.8 
kv  transformer  bus  sections  as  part  of 
the  Salem  switchyard  project.  It  would 
also  modify  the  emergency  diesel 
generator  testing  requirements  during 
the  action  statement  entries.Date  of 
publication  of  individual  notice  in 
Federal  Register  September  1, 1993  (58 
FR  46250} 

Expiration  date  of  individual  notice: 
October  1, 1993. 

Local  Public  Document  Room 
location:  Salem  Free  PubHc  Library,  112 
West  Broadway,  Salem,  New  Jersey 
08079. 

Notice  of  Issuance  of  Amendments  to 
Facility  Operating  Licenses 

During  the  period  since  pubUcation  of 
the  last  biweekly  notice,  the 
Commission  has  issued  the  following 
amendments.  The  Commission  has 
determined  for  each  of  these 
amendments  that  the  application 
complies  with  the  standards  and 
requirements  of  the  Atomic  Energy  Act 
of  1954,  as  amended  (the  Act),  and  the 
Commission's  rules  and  regulations. 
The  Commission  has  made  appropriate 
findings  as  required  by  the  Act  and  the 
Commission's  rules  and  regulations  in 
10  CFR  Chapter  I,  which  are  set  forth  in 
the  license  amendment. 

Notice  of  Consideration  of  Issuance  of 
Amendment  to  Facility  Operating 
License,  Proposed  No  Significant 
Hazards  Consideration  Determination, 
and  Opportunity  for  A  Hearing  in 
connection  with  these  actions  was 
published  in  the  Federal  Register  as 
indicated. 

Unless  otherwise  indicated,  the 
Commission  has  determined  that  these 
amendments  satisfy  the  criteria  for 
categorical  exclusion  in  accordance 
with  10  CFR  51.22.  Therefore,  pursuant 
to  10  CFR  51.22(b),  no  environmental 
impact  statement  or  environmental 
assessment  need  be  prepared  for  these 
amendments.  If  the  Commission  has 
prepared  an  environmental  assessment 
under  the  special  circumstances 
provision  in  10  CFR  51.12(b)  and  has 
made  a  determination  based  on  that 
assessment,  it  is  so  indicated. 


For  further  details  with  respect  to  the 
action  see  (1)  the  apphcations  for 
amendment,  (2)  the  amendment,  and  (3) 
the  Commission's  related  letter.  Safety 
Evaluation  and/or  Environmental 
Assessment  as  indicated.  All  of  these 
items  are  available  for  pubhc  inspection 
at  the  Commission's  Public  Document 
Room,  the  Gelman  Building,  2120  L 
Street,  NW.,  Washington,  DC  20555.  and 
at  the  local  public  document  rooms  for 
the  particular  facilities  involved, 

Baltimore  Gas  and  Electric  Company, 
Docket  No.  50-318,  Calvert  ClifiEi 
Nuclear  Power  Plant,  Unit  No.  2, 
Calvert  County,  Maryland 

Date  of  application  for  amendment: 
July  16,  1993 

Brief  description  of  amendment:  The 
amendment  revises  Technical 
Specifications  (TSs)  3/4.2,  "Power 
Distribution  Limits."  and  3/4.3. 
"Instrumentation."  to  relax  the 
requirements  for  the  number  and 
distribution  of  operable  in-core 
detectors  for  the  remainder  of  Operating 
Cycle  10.  The  in-core  detectors  are 
required  to  verify  that  the  core  power 
distribution  is  consistent  with  the  safety 
assumptions  used  in  the  safety  analyses 
and  to  protect  the  ourent  power 
distribution  TS  limits.  The  changes  also 
apply  penalties  to  the  values  measured 
by  the  in-core  detectors  prior  to  their 
comparison  with  TS  Umits  to  assure  that 
the  TS  limits  monitored  by  the  in-core 
detectors  will  continue  to  be  vaUd. 

Date  of  issuance:  August  23. 1993. 

Effective  date:  As  of  tne  date  of 
issuance  to  be  implemented  within  30 
days. 

Amendment  No.:  158. 

Facility  Operating  License  No.  DPR- 
69:  Amendment  revised  the  Technical 
Specifications. 

Ehte  of  initial  notice  in  Federal 
Register  July  22. 1993  (58  FR  39253) 

"The  Commission's  related  evaluation 
of  the  amendment  is  contained  in  a 
Safety  Evaluation  dated  August  23. 
1993. 

No  significant  hazards  consideration 
comments  received:  No 

Local  Public  Document  Room 
location:  Calvert  Coimty  Librarj',  Prince 
Frederick,  Maryland  20678. 

Carolina  Power  &  Light  Company,  et 
al..  Docket  No.  50-400,  Shearon  Harris 
Nuclear  Power  Plant,  Unit  1,  Wake  and 
Chatham  Counties,  North  Carolina 

Date  of  application  for  amendment: 
June  11, 1993. 

Brief  description  of  amendment:  The 
amendment  revises  Technical 
Specification  Surveillance  Requirement 
4.1.1.1.1  pertaining  to  the  determination 
of  shutdown  margin  by  adding  an  "and" 
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at  the  end  of  4.1.1.1.1.d.  and  changes 
the  reference  to  4.1.1.1.1.6  in 
Surveillance  Requirement  4.1.1.1.2  to 
read  4.1.1. l.d. 

Date  of  issuance:  August  31, 1993. 

Effective  date:  August  31,  1993. 

Amendment  No.  39. 

Facility  Operating  License  No.  NPF- 
63.  Amendment  revises  the  Technical 
Specifications. 

Date  of  initial  notice  in  Federal 
Register  July  21. 1993  (58  FR  39048). 

The  Commission's  related  evaluation 
of  the  amendment  is  contained  in  a 
Safety  Evaluation  dated  August  31, 
1993. 

No  significant  hazards  consideration 
comments  received:  No. 

Local  Public  Document  Room 
location:  Cameron  Village  Regional 
Library,  1930  Clark  Avenue,  Raleigh, 
North  Carolina  27605. 

Connecticut  Yankee  Atomic  Power 
Company,  Docket  No.  50-213,  Haddam 
Neck  Plant,  Middlesex  County, 
Connecticut 

Date  of  application  for  amendment: 
May  18, 1993. 

Brief  description  of  amendment:  The 
amendment  dianges  the  Haddam  Neck 
Technical  Specifications  to  allow  a 
relaxation  in  the  pressurizer  safety  valve 
setpoint  tolerance  to  +3%  from  +1%. 
This  •••3%  tolerance  is  used  for  the  "as 
found"  acceptance  criterion  for 
additional  valve  testing. 

Date  of  issuance:  September  2, 1993. 

Effective  date:  September  2, 1993. 

Amendment  No.:  163. 

Facility  Operating  License  No.  DPR- 
61.  Amendment  revised  the  Technical 
Specifications. 

Date  of  initial  notice  in  Federal 
Register  June  23, 1993,  (58  FR  34073) 
The  Commission's  related  evaluation  of 
this  amendment  is  contained  in  a  Safety 
Evaluation  dated  September  2, 1993. 

No  significant  hazards  consideration 
comments  received:  No. 

Local  Public  Document  Room 
location:  Russell  Library,  123  Broad 
Street,  Mlddletown,  Connecticut  06457. 

Connecticut  Yankee  Atomic  Power 
Company,  Docket  No.  50-213,  Haddam 
Neck  Plant,  Middlesex  County, 
Connecticut 

Date  of  application  for  amendment: 
May  19, 1993. 

Brief  description  of  amendment:  The 
amendment  revises  the  Technical 
Specifications  (TS)  to  reflect  staff 
positions  and  improvements  to  the  TS 
in  response  to  Generic  Letter  90-06, 
"Resolution  of  Generic  Issue  70,  'Power- 
Operated  Relief  Valve  and  Block  Valve 
Reliability,'  and  Generic  Issue  94, 
'Additional  Low-Temperature 


Overpressure  Protection  for  Light  Water 
Reactors. '2 

Date  of  issuance:  September  2, 1993. 

Effective  date:  September  2. 1993. 

Amendment  No.:  164. 

Facility  Operating  License  No.  DPR- 
61.  Amendment  revised  the  Technical 
Specifications. 

Date  of  initial  notice  in  Federal 
Register  June  9, 1993  (58  FR  32380) 
The  Commission's  related  evaluation  of 
this  amendment  is  contained  in  a  Safety 
Evaluation  dated  September  2,  1993. 

No  significant  hazards  consideration 
comments  received:  No. 

Local  Public  Document  Room 
location:  Russell  Library,  123  Broad 
Street,  Mlddletown,  Connecticut  06457. 

Consumers  Power  Company,  Docket 
No.  50-255,  Palisades  Plant,  Van  Buren 
County,  Michigan 

Date  of  application  for  amendment: 
March  29,  1993.  as  supplemented  April 
29,  1993. 

Brief  description  of  amendment:  This 
amendment  revises  the  surveillance 
Interval  in  Table  4.2.2.  Item  2,  "Partial 
Movement  of  All  Control  Rods 
(Minimum  of  6  In)"  from  once  "Every 
Two  Weeks"  to  once  "Every  92  Days." 

Date  of  issuance:  August  31, 1993. 

Effective  date:  August  31, 1993. 

Amendment  No.:  157. 

Facility  Operating  License  No.  DPR- 
20.  Amendment  revised  the  Technical 
Specifications. 

Date  of  initial  notice  in  Federal 
Register  May  12, 1993  (58  FR  28054) 
The  supplemental  letter  submitted  April 
29, 1993,  provided  clarifying 
information  only  and  did  not  change  the 
initial  proposed  no  significant  hazards 
consideration  determination. 

The  Commission's  related  evaluation 
of  the  amendment  is  contained  in  a 
Safety  Evaluation  dated  August  31, 
1993. 

No  significant  hazards  consideration 
comments  received:  No. 

Local  Public  Document  Room 
location:  Van  Wylen  Library,  Hope 
College,  Holland,  Michigan  49423. 

Detroit  Edison  Company,  Docket  No. 
50-341,  Ferml-2,  Monroe  County, 
Michigan 

Date  of  application  for  amendment: 
March  23, 1993. 

Brief  description  of  amendment:  The 
amendment  revises  the  submittal 
frequency  of  the  Radioactive  Effluent 
Release  Report  from  semiannual  to 
annual  in  accordance  with  a  change  to 
10  CFR  50.36a.  The  amendment  also 
changes  the  provisions  for  written 
delegation  of  approval  of  plant 
procedure  changes  by  the  Plant 
Manager. 


Date  of  issuance:  August  27, 1993. 

Effective  date:  August  27. 1993.  with 
full  implementation  within  30  days. 

Amendment  No.:  91. 

Facility  Operating  License  No.  NPF- 
43.  Amendment  revises  the  Technical 
Specifications 

Date  of  initial  notice  in  Federal 
Register  May  12. 1993  (58  FR  28055) 
The  Commission's  related  evaluation  of 
the  amendment  is  contained  in  a  Safety 
Evaluation  dated  August  27. 1993. 

No  significant  hazards  consideration 
comments  received:  No. 

Local  Public  Document  Room 
location:  Monroe  County  Library 
System,  3700  South  Custer  Road. 
Monroe,  Michigan  48161. 

Duke  Power  Company,  Docket  Nos.  50- 
369  and  50-370,  McGuire  Nuclear 
Station,  Units  1  and  2,  Mecklenburg 
County,  North  Carolina 

Date  of  application  for  amendments: 
July  13, 1993. 

Brief  description  of  amendments:  The 
amendments  revise  the  boron 
concentration  limits  within  the 
refueling  Water  Storage  Tank  and 
within  the  Cold  Leg  Accumulators  in 
order  to  support  the  safe  operation  of 
McGuire  Unit  2  Cycle  9  and  subsequent 
cycles. 

Date  of  issuance:  Aug\ist  26, 1993. 

Effective  date:  August  26,  1993. 

Amendment  Nos.:  138  and  120. 

Facility  Operating  License  Nos.  NPF- 
9  and  NPF-17:  Amendments  revised  the 
Technical  Specifications. 

Date  of  initial  notice  in  Federal 
Register  July  23. 1993  (58  FR  39581) 
The  Commission's  related  evaluation  of 
the  amendments  is  contained  in  a  Safety 
Evaluation  dated  August  26, 1993. 

No  significant  hazards  consideration 
comments  received:  No. 

Local  Public  Document  Room 
location:  Atkins  Library,  University  of 
North  Carolina,  Charlotte  (UNCC 
Station),  North  Carolina  28223. 

Duquesne  Light  Company,  et  al.,  Docket 
Nos.  50-334  and  50-412,  Beaver  Valley 
Power  Station,  Unit  Nos.  1  and  2, 
Shippingport,  Pennsylvania 

Date  of  application  for  amendments: 
December  30, 1992,  as  supplemented 
March  12  and  June  8,  1993. 

Brief  description  of  amendments:  The 
amendments  revise  the  Appendix  A 
Technical  Specifications  (TS)  relating  to 
steam  generator  (SG)  tubing.  The 
amendments  permit  sleeving  of  SG 
tubes  at  the  tube  support  plate  and  tube 
sheet  regions  in  accordance  with  the 
process  performed  by  the  vendor 
Westingnouse  Electric  Corporation.  TS 
4.4.5.4  has  been  revised  to  reflect  the 
sleeving  option  and  to  make  minor 
editorial  corrections. 


Date  of  issuance:  August  30,  1993. 

Effective  date:  As  of  date  of  issuance 
and  to  be  implemented  within  60  days 
of  issuance. 

Amendment  Nos.:  176  and  56. 

Facility  Operating  License  Nos.  DPR- 
66  and  NPF-73:  Amendments  revised 
the  Technical  Specifications. 

Date  of  initial  notice  in  Federal 
Register:  April  6,  1993  (58  FR  17912) 
and  July  7.  1993  (58  FR  36433)  The 
Commission's  related  evaluation  of  the 
amendments  is  contained  in  a  Safety 
Evaluation  dated  August  30, 1993. 

No  significant  hazards  consideration 
comments  received:  No. 

Local  Public  Document  Room 
location:  B.  F.  Jones  Memorial  Library, 
663  Franklin  Avenue,  Aliquippa, 
Pennsylvania  15001. 

GPU  Nuclear  Corporation,  et  al., 
Docket  No.  50-289,  Three  Mile  Island 
Nuclear  Station,  Unit  1,  Dauphin 
County,  Pennsylvania 

Date  of  application  for  amendment: 
April  12.  1993. 

Brief  description  of  amendment:  The 
amendment  reduces  the  minimum  flow 
Hmit  for  the  Auxiliary  and  Fuel 
Handling  Building  Ventilation  System 
from  118,810  cubic  feet  per  minute 
(cfm)  to  100,580  cfm.  The  amendment 
also  removes  the  reference  to  flow 
recorder  FR-151,  one  of  three 
instruments  that  measures  flow  in  the 
system,  from  the  Technical 
Specifications. 

Date  of  issuance:  September  2, 1993. 

Effective  date:  September  2, 1993. 

Amendment  No.:  177. 

Facility  Operating  License  No.  DPR- 
50.  Amendment  revised  the  Technical 
Specifications. 

Date  of  initial  notice  in  Federal 
Register  June  9,  1993  (58  FR  32383) 
The  Commission's  related  evaluation  of 
this  amendment  is  contained  in  a  Safety 
Evaluation  dated  September  2,  1993. 

No  significant  hazards  consideration 
comments  received:  No. 

Local  Public  Document  Room 
location:  Government  Publications 
Section,  State  Library  of  Pennsylvania, 
Walnut  Street  and  Commonwealth 
Avenue,  Box  1601,  Harrisburg, 
Pennsylvania  17105. 

Gulf  States  Utilities  Company,  Docket 
No.  50-458,  River  Bend  Station,  Unit  1, 
West  Feliciana  Parish,  Louisiana 

Date  of  amendment  request:  July  2, 
1993. 

Brief  description  of  amendment:  The 
amendment  allows  a  one-time  deviation 
from  the  requirement  in  Technical 
Specification  (TS)  6,9.3.2  that  the 
operating  hmit  minimum  critical  power 
ralio  (OLMCPR)  be  calculated  in 


accordance  with  the  latest  approved 
version  of  NEDE-24011-P-A,  "General 
Electric  Standard  Application  for 
Reactor  Fuel."  The  deviation  consists  of 
a  footnote  added  to  TS  6.9.3.2  that  states 
that  the  .04  minimum  critical  power 
ratio  (MCPR)  penahy  for  misoriented 
fuel  bundles  does  not  apply  to  the 
remainder  of  Cycle  5  fuel  load.  The 
amendment  permits  River  Bend  to  be 
operated  for  the  remainder  of  Cycle  5 
with  an  OLMCPR  of  1.18  rather  1.22. 

Date  of  issuance:  August  24, 1993. 

Effective  date:  August  24, 1993. 

Amendment  No.  67. 

Facility  Operating  License  No.  NPF- 
47.  The  amendment  revised  the 
Technical  Specifications. 

Date  of  initial  notice  in  Federal 
Register  July  22.  1993  (58  FR  39257) 
The  Commission's  related  evaluation  of 
the  amendment  is  contained  in  a  Safety 
Evaluation  dated  August  24,  1993. 

No  significant  hazards  consideration 
comments  received:  No. 

Local  Public  Document  Room 
location:  Government  Documents 
Department,  Louisiema  State  University. 
Baton  Rouge,  Louisiana  70803. 

Gulf  States  Utilities  Company,  Docket 
No.  50-458,  River  Bend  Station,  Unit  1, 
West  Feliciana  Parish,  Louisiana 

Date  of  amendment  request:  July  2, 
1993. 

Brief  description  of  amendment:  The 
amendment  revises  the  frequency  for 
submittal  of  the  Radioactive  Effluent 
Release  Reports  from  semiannual  to 
annual  and  extends  the  preparation 
period  fi-om  60  days  to  90  days. 
Additionally,  the  listed  reference  for 
acceptable  calculation  methods  is 
changed  from  Regulatory  Guide  1.109, 
"Calculation  of  Annual  Doses  to  Man 
from  Routine  Releases  of  Reactor 
Effluents  for  the  Purpose  of  Evaluating 
Compliance  vdth  10  CFR  Part  50, 
Appendix  I,"  Revision  1,  October  1977, 
to  NUREG-0133,  "Preparation  of 
Radiological  Effluent  Technical 
Specifications  for  Nuclear  Power 
Plants." 

Date  of  issuance:  August  27, 1993. 

Effective  date:  August  27,  1993. 

Amendment  No.:  68. 

Facility  Operating  License  No.  NPF- 
47.  The  amendment  revised  the 
Technical  Specifications. 

Date  of  initial  notice  in  Federal 
Register  July  22. 1993  (58  FR  39255) 
The  Commission's  related  evaluation  of 
the  amendment  is  contained  in  a  Safety 
Evaluation  dated  August  27, 1993. 

No  significant  hazards  consideration 
comments  received:  No. 

Local  Public  Document  Room 
location:  Government  Documents 
Department,  Louisiana  State  University, 
Baton  Rouge,  Louisiana  70803. 


Maine  Yankee  Atomic  Power  Company, 
Docket  No.  50-309,  Maine  Yankee 
Atomic  Power  Station,  Lincoln  County, 
Maine 

Date  of  application  for  amendment: 
May  12.  1993. 

Brief  description  of  amendment:  The 
amendment  would  delete  the 
surveillance  requirement  for 
environmental  monitors  from  the 
Technical  Specifications  (TS).  A 
previous  amendment  relocated  the 
surveillance  requirement  for  the 
environmental  monitors  to  the  offsi'e 
dose  calculation  manual  (ODCM),  but 
through  an  administrative  error,  the 
surveillance  requirement  was  not 
deleted  from  TS  Table  4.1-3.  "Minimum 
Frequencies  for  Checks,  Calibrations 
and  Testing  of  Miscellaneous 
Instrumentation  and  Controls." 

Date  of  issuance:  August  23. 1993. 

Effective  date:  August  23. 1993. 

Amendment  No.:  142. 

Facility  Operating  License  No.  DPR- 
36;  Amendment  revised  the  Technical 
Specifications. 

Date  of  initial  notice  in  Federal 
Register  July  21. 1993  (58  FR  39053) 
The  Commission's  related  evaluation  of 
the  amendment  is  contained  in  a  Safety 
Evaluation  dated  August  23. 1993. 

No  significant  hazards  consideration 
comments  received:  No. 

Local  Public  Document  Room 
location:  Wiscasset  Pubhc  Library.  High 
Street.  P.O.  Box  367.  Wiscasset.  Maine 
04578. 

North  Atlantic  Energy  Service 
Corporation,  Docket  No.  50-443, 
Seabrook  Station,  Unit  No.  1, 
Rockingham  County,  New  Hampshire 

Date  of  amendment  request:  April  8, 
1993. 

Description  of  amendment  request: 
The  proposed  amendment  revises  TS 
Figure  2.1-1,  Reactor  Core  Safety 
Limit — Four  Loops  in  Operation,  to 
corr^  non-conservative  curves. 

Date  of  issuance:  August  24, 1993. 

Effective  date:  August  24.  1993. 

Amendment  No.:  24. 

Facility  Operating  License  No.  NPF- 
86.  Amendment  revised  the  Technical 
Specifications. 

Date  of  initial  notice  in  Federal 
Register  June  23.  1993  (58  FR  34082). 
The  Commission's  related  evaluation  of 
the  amendment  is  contained  in  a  Safety 
Evaluation  dated  August  24, 1993. 

No  significant  hazards  consideration 
comments  received:  No. 

Local  Public  Document  Room 
location:  Exeter  Public  Library,  47  Front 
Street,  Exeter,  New  Hampshire  03833. 
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Pacific  Gas  and  Electric  Company. 
Docket  Nob.  50-275  and  50-323.  Diablo 
Canyon  Nuclear  Power  Plant.  Unit  Nos. 
1  and  2.  San  Luis  Obispo  County, 
California 

Date  of  application  for  amendments: 
May  14.  1993  (Reference  LAR  93-02). 

Brief  description  of  amendments:  The 
amendments  revise  the  combined 
Technical  Specifications  (TS)  for  the 
Diablo  Canyon  Power  Plant  Unit  Nos.  1 
and  2  to  revise  TS  3.3.1.  "Reactor  Trip 
System  Instrumentation,"  regarding  the 
reactor  protection  system  (RPS).  The 
amendments  correct  a  typographical 
error  m  Table  3.3.1,  Action  26.  by 
adding  the  words  "the  next."  to  clearly 
state  that  a  total  of  12  hours  is  allowed 
to  perform  maintenance. 

Date  of  issuance:  August  31.  1993. 

Effective  date:  August  31.  1993. 

Amendment  Nos.:  82  and  81. 

Facility  Operating  License  Nos.  DPR- 
80  and  DPR-82:  The  amendments 
revised  the  Technical  Specifications. 

Date  of  initial  notice  m  Federal 
Register.  July  21. 1993  (58  FR  39057) 
The  Commission's  related  evaluation  of 
the  amendments  is  contained  in  a  Safety 
Evaluation  dated  August  31. 1993. 

No  significant  hazards  consideration 
comments  received:  No. 

Local  Public  Document  Room 
location:  California  Pol>1echnic  State 
University,  Robert  E.  Kennedy  Library. 
Government  Documents  and  Maps 
Department,  San  Luis  Obispo,  California 
93407. 

Power  Authority  of  The  State  of  New 
York,  Docket  No.  50-286,  Indian  Point 
Nuclear  Generating  Unit  No.  3, 
Westchester  County,  New  York 

Date  of  application  for  amendment: 
October  19.  1992.  as  supplemented 
March  5,  1993. 

Brief  description  of  amendment:  The 
amendment  revised  Technical 
Specifications  (TS)  Section  4.6.A.2 
(Emergency  Power  System  Periodic 
Tests)  to  change  the  frequency  of 
emergency  diesel  generator  (EDO) 
rapacity  testing  to  accommodate 
operation  on  a  24-month  fuel  cycle.  In 
addition.  TS  Section  4.6.A.2  and  its 
associated  Bases  were  revised  to  add  an 
EEX}  overload  testing  requirement  and 
to  clearly  specify  the  EDG  ratings.  These 
changes  followed  the  guidance  provided 
in  Generic  Letter  91-04.  "Changes  in 
Technical  Specification  Surveillance 
Intervals  to  Accommodate  a  24-Month 
Fuel  Cycle." 

Date  of  issuance:  August  31, 1993. 

Effective  date:  August  31, 1993. 

Amendment  No.:  138. 

Facility  Operating  License  No.  DPR- 
64:  Amendment  revised  the  Technical 
Specifications. 


Date  of  initial  notice  in  Federal 
Register  November  12,  1992  (57  FR 
53789)  The  Commission's  related 
evaluation  of  the  amendment  is 
contained  in  a  Safety  Evaluation  dated 
August  31, 1993. 

No  significant  hazards  consideration 
comments  received:  No. 

Local  Public  Document  Room 
location:  White  Plains  Public  Library. 
100  Martine  Avenue,  White  Plains,  New 
York  10610. 

Power  Authority  of  the  State  of  New 
York,  Docket  No.  50-333,  James  A. 
FitzPatrick  Nuclear  Power  Plant, 
Oswego  County,  New  York 

Date  of  application  for  amendment: 
June  28.  1993. 

Brief  description  of  amendment:  The 
amendment  revises  Technical 
Specification  4.7.A.2.f  to  eliminate  the 
requirement  to  perform  a  Type  A.  B,  or 
C  leak  rate  test  follovdng  the  completion 
of  planned  repairs  to  sections  of  Core 
Spray  system  minimum  flow  lines  (3>- 
W23-152-7A.  B)  during  the  fall  1993 
maintenance  outage. 

Date  of  issuance:  August  30, 1993. 

Effective  date:  As  of  the  date  of 
issuance  to  be  implemented  within  30 
days. 

Amendment  No.:  196. 

Facility  Operating  License  No.  DPR- 
59:  Amendment  revised  the  Technical 
Specifications. 

Date  of  initial  notice  in  Federal 
Register  July  21.  1993  (58  FR  39060) 
The  Commission's  related  evaluation  of 
the  amendment  is  contained  in  a  Safety 
Evaluation  dated  August  30.  1993. 

No  significant  hazards  consideration 
comments  received:  No. 

Local  Public  Document  Room 
location:  Reference  and  Documents 
Department.  Penfield  Library,  State 
University  of  New  York,  Oswego,  New 
York  13126. 

Public  Service  Electric  &  Gas  Company, 
Docket  No.  50-354,  Hope  Creek 
Generating  Station,  Salem  County,  New 
Jersey 

Date  of  application  for  amendment: 
April  23.  1993. 

Brief  description  of  amendment:  This 
amendment  revises  TS  3.11.2.8  and 
Surveillance  Requirement  4.11.2.8  for 
Radioactive  Effluents  Venting  or 
Purging  to  allow  the  containment 
drywell  to  be  vented  through  the 
hardened  torus  vent  following  Type  A 
Integrated  Leakage  Rate  Testing. 

Date  of  issuance:  August  30. 1993. 

Effective  date:  August  30.  1993. 

Amendment  No.:  58. 

Facility  Operating  License  No.  NPF- 
57:  This  amendment  revised  the 
Technical  Specifications. 


Date  of  initial  notice  m  Federal 
Register  May  26.  1993  (58  FR  30200) 
The  Commission's  related  evaluation  of 
the  amendment  is  contained  in  a  Safety 
Evaluation  dated  August  30. 1993. 

No  significant  hazards  consideration 
comments  received:  No. 

Local  Public  Document  Room 
location:  Pennsville  Public  Library.  190 
S.  Broadway.  Pennsville.  New  Jersey 
08070. 

Public  Service  Electric  &  Gas  Company, 
Docket  No.  50-272,  Salem  Nuclear 
Generating  Station,  Unit  No.  1 ,  Salem 
County,  New  Jersey 

Date  of  application  for  amendment: 
April  24.  1992.  and  supplemented  by 
letter  dated  February  2,  1993. 

Brief  description  of  amendment:  The 
amendment  reduces  the  required 
minimum  safety  injection  flow  rates, 
increases  the  maximum  allowed 
emergency  core  cooling  system  (ECCS) 
pump  runout  flow  rates,  modifies  the 
acceptance  criteria  for  ECCS  pump 
performance,  and  updates  the  Bases 
section. 

Date  of  issuance:  August  31. 1993. 

Effective  date:  As  of  date  of  issuance 
and  shall  be  implemented  prior  to 
restart  from  the  eleventh  refueling 
outage,  currently  scheduled  to  begin  on 
October  2. 1993. 

Amendment  No.:  143. 

Facility  Operating  License  No.  DPR- 
70:  This  amendment  revised  the 
Technical  Specifications. 

Date  of  initial  notice  in  Federal 
Register  September  2. 1992  (57  FR 
40219)  The  Commission's  related 
evaluation  of  the  amendment  is 
contained  in  a  Safety  Evaluation  dated 
August  31, 1993. 

No  significant  hazards  consideration 
comments  received:  No. 

Local  Public  Document  Room 
location:  Salem  Free  Public  Library,  112 
West  Broadway,  Salem,  New  Jersey 
08079 

Rochester  Gas  and  Electric 
Corporation,  Docket  No.  50-244,  R.  E. 
Ginna  Nuclear  Power  Plant,  Wayne 
County,  New  York 

Date  of  application  for  amendment: 
October  15,  1990,  as  supplemented 
March  8. 1991,  November  30. 1992,  and 
July  13.  1993. 

Brief  description  of  amendment:  The 
amendment  would  remove  Containment 
Isolation  Valve  Table  3.6-1  from  the 
Technical  Specifications.  The  Appendix 
J  waiver  requests  contained  in  the 
November  30,  1992,  letter  will  be 
addressed  at  a  later  date. 

Date  of  issuance:  August  30, 1993. 

Effective  date:  August  30, 1993. 

Amendment  No.:  54. 
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Facility  Operating  License  No.  DPR- 
18:  Amendment  revised  the  Technical 
Specifications. 

Date  of  initial  notice  in  Federal 
Register  December  12,  1990  (55  FR 
51186)  The  October  15,  1990.  March  8, 
1991.  November  30.  1992.  and  July  13. 
1993,  supplements  provided 
information  that  did  not  change  the 
initial  no  significant  hazards 
consideration  determination. 

The  Ck)mmission'8  related  evaluation 
of  the  amendment  is  contained  in 
aSafety  Evaluation  dated  Augiist  30, 
1993. 

No  significant  hazards  consideration 
comments  received:  No. 

Local  Public  Document  Room 
location:  Rochester  Public  Library,  115 
South  Avenue,  Rochester,  New  York 
14610. 

Rochester  Gas  and  Electric 
Corporation,  Docket  No.  50-244,  R.  E. 
Ginna  Nuclear  Power  Plant,  Wajrne 
County,  New  York 

Date  of  application  for  amendment: 
April  23, 1992.  as  supplemented  by 
August  6. 1993. 

Brief  description  of  amendment:  This 
amendment  revises  the  snubber  visual 
inspection  schedule  in  the  Technical 
Specifications  (TS)  by  replacing  it  with 
an  alternate  \'isual  inspection  schedule 
as  recommended  by  Generic  Letter  (GL) 
90-09.  "Alternate  Requirements  for 
Snubber  Visual  Inspection  Intervals  and 
Corrective  Actions."  dated  December 
11.1990. 

Date  of  issuance:  August  30. 1993. 

Effective  date:  August  30,  1993. 

Amendment  No.:  53. 

Facility  Operating  License  No.  DPR- 
18:  Amendment  revised  Appendix  A 
Technical  Specifications  of  Facility 
Operating  License  DPR-18. 

Date  of  initial  notice  in  Federal 
Register  December  9,  1992  (57  FR 
58250)  The  August  6, 1993.  letter 
provided  clarifying  information  that  did 
not  change  the  initial  proposed  no 
significant  hazards  consideration 
determination. 

The  Commission's  related  evaluation 
of  the  amendment  is  contained  in  a 
Safety  Evaluation  dated  August  30, 1993 

No  significant  hazards  consideration 
comments  received:  No. 

Local  Public  Document  Room 
location:  Rochester  PubUc  Librsuy,  115 
South  Avenue,  Rochester,  New  York 
14610. 

Tennessee  Valley  Authority,  Docket 
Nos.  50-32?  and  50-328,  Sequoyah 
Nuclear  Plant,  Units  1  and  2,  Hamiltcm 
County,  Tennessee 

Date  of  application  for  amendments: 
March  1. 1993  (TS  93-03). 


Brief  description  of  amendments:  The 
amendments  increase  the  maximum 
voltage  bmit  specified  in  the  Technical 
Specifications  resulting  from  a  full-load 
rejection  surveillance  test  of  the 
emergency  diesel  generators. 

Date  of  issuance:  August  27. 1993. 

Effective  date:  August  27. 1993. 

Amendment  Nos.:  170  -  Unit  1  160 — 
Unit  2. 

Facility  Operating  License  Nos.  DPR- 
77  and  DPR- 79:  Amendments  revise  the 
technical  specifications. 

Date  of  initial  notice  in  Federal 
Register  April  14. 1993  (58  FR  19487) 
The  Commission's  related  evaluation  of 
the  amendment  is  contained  in  a  Safiaty 
Evaluation  dated  August  27, 1992. 

No  significant  hazards  con^nderation 
comments  received:  None. 

Local  Public  Document  Room 
location:  Chattanooga-Hamilton  County 
Library.  1101  Broad  Street.  Chattanooga. 
Tennessee  37402.         k  '■, 

Vermont  Yankee  Nuclear  Power 
Corporation,  Docket  No.  50-271, 
Vermont  Yankee  Nuclear  Power 
Station,  Vernon,  Vermont 

Date  of  application  for  amendment: 
December  15. 1992. 

Brief  description  of  amendment:  The 
amendment  revises  Technical 
Specification  (TS)  Table  4.2.5  SRM/IRM 
Surveillance  Requirement  for  'Detector 
Not  Fully  Inserted"  "trip  function"  by 
replacing  "Note  6"  under  calibration, 
with  "N/A." 

Date  of  issuance:  August  25, 1993. 

Effective  date:  August  25. 1993. 

Amendment  No. ;  1 36 . 

Facility  Operating  License  No  DPR- 
28.  Amendment  revised  the  Technical 
Specifications. 

Date  of  initial  notice  in  Federal 
Register  June  23. 1993  (58  FR  34097) 
The  Commission's  related  evaluation  of 
the  amendment  is  contained  in  a  Safety 
Evaluation  dated  August  25. 1993. 

No  significant  hazards  consideration 
comments  received;  No. 

Local  Public  Document  Room 
location:  Brooks  Memorial  Library.  224 
Main  Street.  Brattleboro.  Vermont 
05301. 

Virginia  Electric  and  Power  Company, 
et  al.,  Docket  No.  50-339,  North  Anna 
Power  Station.  Unit  No.  2,  Louisa 
County,  Virginia 

Date  of  application  for  amendment: 
December  4,  1992. 

Brief  description  of  amendment:  This 
amendment  allows  a  reduction  in  the 
measured  reactor  coolant  system  flow 
rate  to  accommodate  the  systems  effects 
associated  with  increasing  steam 
generator  tube  plugging. 

Date  of  issuance:  August  30, 1993. 


Effective  date:  August  30,  1993. 

Amendment  No.:  152. 

Facility  Operating  License  No.  NPF-7; 
Amendment  revised  the  Technical 
Specifications. 

Date  of  initial  notice  in  Federal 
Register  February  3, 1993  (58  FR  7008) 
The  Commission's  related  evaluation  of 
the  amendment  is  contained  in  a  Safety 
Evaluation  dated  August  30, 1993. 

No  significant  hazards  consideration 
comments  received:  No. 

Local  Public  Document  Room 
location:  The  Alderman  Library,  Special 
Collections  Department,  University  of 
Virginia.  Charlottesville,  Virginia  22903- 
2498. 

Virginia  Electric  and  Power  Company, 
et  al.,  Docket  Nos.  50-338  and  50-339, 
North  Anna  Power  Station,  Units  No.  1 
and  No.  2,  Louisa  County,  Virginia 

Date  of  application  for  amendments: 
April  8. 1993. 

Brief  description  of  amendments: 
These  amendments  separate  the 
containment  recirculation  spray 
subsystems  into  two  containment 
recirculation  spray  trains  consistent 
with  standard  Technical  Specifications. 

Date  of  issuance:  September  2, 1993. 

Effective  date:  September  2,  1993. 

Amendment  Nos.:  172. 153. 

Facility  Operating  License  Nos.  NPF- 
4  and  NPF-7.  Amendments  revised  the 
Technical  Specifications. 

Date  of  initial  notice  in  Federal 
Register  May  12. 1993  (58  FR  28063) 
The  Commission's  related  evaluation  of 
the  amendments  is  contained  in  a  Safety 
Evaluation  dated  September  2. 1993. 

No  significant  hazards  consideration 
comments  received:  No. 

Local  Public  Document  Room    ' 
location:  The  Alderman  Library,  Special 
Collections  Department.  University  of 
Virginia,  Charlottesville,  Virginia  22903- 
2498. 

Virginia  Electric  and  Power  Company, 
Docket  Nos.  50-280  and  50-281,  Surry 
Power  Station,  Unit  Nos.  1  and  2,  Surry 
County.  Virginia. 

Date  of  application  for  amendments: 
March  15,  1993,  as  supplemented  April 
21,  1993. 

Brief  description  of  amendments: 
These  amendments  eliminate  the 
specific  main  control  room  and  the 
emergency  switchgear  room  air 
conditioning  chillers  identification  bom 
the  Technical  Specifications,  and 
specify  a  time  limit  to  restore  one  of  the 
two  inoperable  chillers  to  operable 
status. 

Date  of  issuance:  September  1. 1993. 

Effective  date:  September  1. 1993. 

Amendment  Nos.  182, 182. 
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Facility  Operating  License  Nos.  DPR- 
32  and  DPR-37;  Amendments  revised 
the  Technical  Specifications. 

Date  of  initio!  notice  in  Federal 
Register  July  21, 1993  (58  FR  39060) 
The  Commission's  related  evaluation  of 
the  amendment  is  contained  in  a  Safety 
Evaluation  dated  September  1, 1993. 

No  significant  hazards  consideration 
comments  received:  No. 

Local  Public  Document  Room 
location:  Swem  Library.  College  of 
Wilham  and  Mary.  Williamsburg, 
Virginia  23185. 

Wolf  Creek  Nuclear  Operating 
Corporation,  Docket  No.  50-482,  Wolf 
Creek  Generating  Station,  Coffey 
County,  Kansas 

Date  of  amendment  request: 
December  22, 1992 

Brief  description  of  amendment:  This 
amendment  revises  Technical 
Specifications  Sections  4.0.3  and  4.0.4 
and  associated  Bases  on  the 
applicability  of  surveillance 
requirements  in  accordance  with  the 
guidance  of  Generic  Letter  87-09, 
"Sections  3.0  and  4.0  of  the  Standard 
Technical  Specifications  (STS)  on  the 
Applicability  of  Limiting  Conditions  for 
Operation  and  Surveillance 
Requirements." 

Date  of  issuance:  Augiist  27, 1993 

Effective  date:  August  27, 1993 

Amendment  No.:  67 

Facility  Operating  License  No.  NPF- 
42.  Amendment  revised  the  Technical 
Specifications. 

Date  of  initial  notice  in  Federal 
Register.  June  9, 1993  (58  FR  32392) 
The  Commission's  related  evaluation  of 
the  amendment  is  contained  in  a  Safety 
Evaluation  dated  August  27,  1993 

No  significant  hazards  consideration 
comments  received:  No. 

Local  Public  Document  Room 
Locations:  Emporia  State  University, 
William  Allen  White  Library,  1200 
Commercial  Street,  Emporia,  Kansas 
66801  and  Washburn  University  School 
of  Law  Library,  Topeka,  Kansas  66621 

Dated  at  Rockville,  Maryland,  this  8th  day 
of  September  1993. 

For  the  Nuclear  Regulatory  Commission 
Steven  A.  Varga, 

Director.  Division  of  Reactor  Projects  •  l/n. 
Office  of  Nuclear  Reactor  Regulation 
[Doc.  93-22392  Filed  9-14-93;  8:45  am] 
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[Docket  No.  50-461] 

Illinois  Power  Co.,  (Clinton  Power 
Station,  UnH  No.  1);  Exemption 

I 

The  Illinois  Power  Company  (the 
licensee),  is  the  holder  of  Facility 


Operating  License  No.  NPF-62  which 
authorizes  operation  of  the  Clinton 
Power  Station  (CPS),  Unit  1.  at  a  steady- 
state  power  lever  not  in  excess  of  2894 
megawatts  thermal.  The  facility  is  a 
boiling  water  reactor  located  at  the 
licensee's  site  in  DeWitt  County, 
Illinois.  The  license  provides,  among 
other  things,  that  it  is  subject  to  all 
rules,  regulations,  and  orders  of  the 
Nuclear  Regulatory  Commission  (the 
Commission)  now  and  hereafter  in 
effect. 

U 

In  its  letters  dated  February  17  and 
April  16,  1993,  the  licensee  applied  for 
partial  exemptions  from  the 
Commission's  regulations.  The  subject 
exemptions  are  from  the  requirements 
in  Appendix  J  to  10  CFR  part  50  that: 
(1)  The  third  Type  A  test  of  each  10-year 
interval  be  conducted  when  the  plant  is 
shut  down  for  the  10-year  plant 
inservice  inspection;  and  (2)  all 
containment  penetrations  be  leak  rate 
tested  every  two  years. 

m 

An  exemption  request  included  in  the 
licensee's  February  17, 1993.  submittal 
was  for  a  partial  exemption  from  the 
requirement  of  10  CFR  part  50, 
Appendix  J,  Section  III.D.l.(a).  This 
Section  requires,  in  part,  that  "•  *  *a 
set  of  three  Type  A  tests  shall  be 
performed,  at  approximately  equal 
intervals  during  each  10-year  service 
period.  The  third  test  of  each  set  shall 
be  conducted  when  the  plant  is 
shutdown  for  the  10-year  plant  inservice 
inspections."  The  licensee  proposes  to 
perform  the  three  Type  A  tests  at 
approximately  equal  intervals  vdthin 
each  10-year  period,  with  the  third  test 
of  each  set  conducted  as  close  as 
practical  to  the  end  of  the  10-year 
period.  However,  there  would  be  no 
required  connection  between  the 
Appendix  J  10-year  interval  and  the 
inservice  inspection  10-year  interval. 

The  10-year  plant  inservice  inspection 
(ISI)  is  the  series  of  inspections 
performed  every  10  years  in  accordance 
with  Section  XI  of  the  ASME  Boiler  and 
Pressure  Vessel  Code  and  Addenda  as 
required  by  10  CFR  50.55a.  The  licensee 
performs  the  ISI  volumetric,  surface, 
and  visual  examinations  of  components 
and  system  pressure  tests  in  accordance 
with  10  CFR  50.55a(g)(4)  throughout  the 
10-year  inspection  interval.  The  major 
portion  of  this  effort  is  presently  being 
performed  every  18  months  during  the 
refueling  outages.  As  a  result,  there  is  no 
extended  outage  in  which  the  10-year 
ISI  examinations  are  performed. 

There  is  no  benefit  to  be  gained  by  the 
coupling  requirement  cited  above  in 


that  elements  of  the  CPS  ISI  program  are 
conducted  through  each  10-year  cycle 
rather  than  during  a  refueling  outage  at 
the  end  of  the  10-year  cycle. 
Consequently,  the  subject  coupling 
requirement  offers  no  benefit  either  to 
safety  or  to  the  economical  operation  of 
the  facility. 

Moreover,  each  of  these  two 
surveillance  tests  (i.e.,  the  Type  A  tests 
and  the  10-year  ISI  program)  is 
independent  of  the  other  and  provides 
assurances  of  different  plant 
characteristics.  The  Type  A  test  assures 
the  required  leak-tightness  to 
demonstrate  compliance  with  the 
guidelines  of  10  CFR  part  100.  The  10- 
year  ISI  program  provides  assurance  of 
the  integrity  of  the  structures,  systems, 
and  components  as  well  as  verifying 
operational  readiness  of  pumps  and 
valves  in  compliance  wim  10  CFR 
50.55a.  There  is  no  safety-related 
concern  necessitating  their  coupling  in 
the  same  refueling  outage.  Accordingly, 
the  staff  finds  that  application  of  the 
regulation  is  not  necessary  to  achieve 
the  underlying  purpose  of  the  rule. 

On  this  basis,  the  staff  finds  that  the 
licensee  has  demonstrated  that  there  are 
special  circumstances  present  as 
required  by  10  CFR  50.12(a)(2).  Further, 
the  staff  also  finds  that  the  imcoupling 
of  the  Type  A  tests  from  the  10-year  ISI 
program  will  not  present  an  imdue  risk 
to  the  public  health  and  safety. 

In  their  letter  dated  April  16, 1993, 
the  licensee  requested  a  one-time  partial 
exemption  from  the  requirements  of  10 
CFR  part  50,  Appendix  J,  Sections 
ni.B.l.(b),  III.B.3  and  in.D.2  for  the  Type 
B  testing  of  the  inclined  fuel  transfer 
system  (IFTS)  penetration  lMC-4.  The 
leakage  rate  for  this  penetration  is 
required  to  be  measured  according  to 
the  method  prescribed  in  10  CFR  part 
50,  Appendix  J,  Paragraph  III.B.l.(b). 
The  Type  B  test(s)  shall  be  performed  at 
least  once  every  24  months  in 
accordance  with  Paragraph  III.D.2.(a). 
and  the  results  shall  be  added  to  the 
combined  leakage  rate  for  all 
penetrations  and  valves  subject  to  Types 
B  and  C  tests  to  verify  that  the  total 
combined  leakage  rate  is  less  than  the 
acceptance  criteria  identified  in 
Paragraph  in.B.3.  The  hcensee's 
proposal  is  for  a  one-time  partial 
exemption,  for  CPS  operating  cycle  5, 
from  the  Type  B  testing  requirements  for 
the  IFTS  containment  penetration  as  a 
result  of  the  potential  inability  to 
perform  a  valid  Type  B  local  leak  rate 
test  (LLRT)  on  the  penetration  two-ply 
bellows  assembly. 

After  completing  a  review  of  the  facts 
provided  in  Information  Notice  92-20, 
"Inadequate  Local  Leak  Rate  Testing," 
issued  on  March  3, 1992,  the  licensee 
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determined  that  there  was  only  one 
bellows  assembly  at  CPS  used  in  a 
similar  application,  IFTS  containment 
penetration  lMC-4.  Ehie  to  the  design 
and  configuration  of  this  containment 
penetration  bellows  assembly,  the 
current  method  for  performing  Type  B 
testing  on  the  bellows  assembly  may  be 
inadequate.  The  possibility  exists  that 
separation  of  the  two  plies  of  the 
bellows  may  not  be  sufficient  to  allow 
air  flow  to  any  crack  locations  such  that 
the  current  method  of  performing  the 
Type  B  test  (pressurization  between  the 
two  plies  of  the  bellows)  may  not 
challenge  100%  of  the  area  of  the  two- 
ply  bellows  constituting  the 
containment  barriers).  The  licensee  is. 
therefore,  evaluating  a  number  of 
options  to  provide  a  valid,  reliable  Type 
B  test  on  the  subject  penetration.  These 
options  include  replacing  the  bellows 
assembly  with  one  that  could  be  tested 
in  accordance  with  10  CFR  part  50, 
appendix  J,  and  developing  an 
alternative  means  of  testing  the 
penetration  which  meets  the 
requirements  of  appendix  J. 

The  licensee  has  investigated  the 
option  of  replacing  the  bellows 
assembly  with  one  that  can  be  tested  in 
accordance  with  appendix  J.  The  best 
design  is  one  which  can  be  installed 
without  disassembling  the  IFTS  tube 
and  removing  the  upper  pool  shutoff 
valve  (located  just  upstream  of  the  blind 
flange  to  which  the  bellows  assembly  is 
attached).  A  bellows  assembly  design 
has  been  identified  which  does  not 
require  any  piping  disassembly; 
however,  the  bellows  would  require  an 
ASME  "N"  stamp  and  the  lead  time  for 
procurement  and  fabrication  is  expected 
to  be  about  one  year.  Based  on  this  lead 
time  it  will  not  be  possible  to  replace 
the  bellows  assembly  during  the  next 
refueling  outage;  currently  scheduled  to 
begin  in  September  1993. 

The  licensee  is  also  evaluating  the  use 
of  a  special  test  box  which  can  be 
installed  over  the  IFTS  containment 
penetration  bellows  assembly  to  permit 
performance  of  an  acceptable  local  leak 
rate  test  (minimum  pathway)  of  the 
assembly.  A  vendor  has  been  identified 
who  can  design  and  fabricate  a  test 
fixture  for  the  testing  of  lMG-4.  The  box 
would  be  made  in  two  or  more  pieces 
of  stainless  steel  and  would  be 
temporarily  attached  for  the  test  and 
then  removed  upon  completion. 
However,  the  box  is  very  large  (46 
inches  inside  diameter  and  27.5  inches 
in  height)  and  the  probability  of  safely 
securing  and  making  the  box  leak  tight 
at  the  test  pressure  could  prove  to  be 
difficult.  The  licensee  further  states  that 
the  work  scope  for  the  upcoming 
refueling  outage  has  already  been 


estabUshed  and  fixed.  The  impact  to  the 
outage  schedule  and  the  cost  resulting 
from  attempting  to  utiUze  a  test  box  in 
testing  the  bellows  assembly  would  be 
significant.  Additional  time  would  have 
to  be  scheduled  for  installation  and 
removal  of  the  test  box.  The  potential 
radiation  exposvu^  associated  with  the 
test  box  installation  and  removal  is  also 
a  consideration.  In  addition,  based  on 
the  uncertainties  associated  with  the 
capabilities  of  the  proposed  test  box,  it 
is  not  clear  that  use  of  the  test  box  will 
provide  the  most  accurate  or  useful 
results. 

The  licensee  has  decided  that  it 
would  not  be  prudent  to  quickly 
implement  either  of  the  options 
described  until  an  in-depth  design 
review  of  the  options  can  be  completed. 
This  review  would  consider  all  aspects 
of  the  problem,  including  an  evaluation 
of  the  cost  of  replacement  vice  the  risks 
of  a  temporary  fix.  The  proposed 
exemption  would,  therefore,  provide  the 
licensee  with  the  time  needed  to 
complete  a  thorough  review.  Although 
the  requested  exemption  would  permit 
the  Ucensee  to  not  complete  a  valid 
Type  B  test  of  the  IFTS  penetration  until 
the  fifth  refueling  outage  (RF-5).  the 
licensee  is  confident  that  significant 
leakage  from  the  bellows  assembly  can 
still  be  identified  as  discussed  below. 

Until  review  of  Information  Notice 
92-20,  the  licensee  believed  the  design 
of  the  bellows  assembly  permitted  Type 
B  testing  to  be  performed  on  the 
penetration  in  compliance  with  the 
requirements  of  Appendix  J. 
Notwithstanding,  the  licensee  believes 
the  bellows  assembly  has  shown  to  be 
acceptably  leak  tight  and  that  significant 
degradation  can  continue  to  be  detected 
by  testing  and  inspection.  A  recent 
visual  examination  of  the  bellows 
assembly  outer  surface  was  performed 
and  no  signs  of  degradation  were  found. 
The  last  LLRT  performed  on 
containment  penetration  lMC-4 
indicated  a  leakage  of  21.36  seem.  While 
the  licensee  recognizes  that  these  test 
results  may  be  questionable,  they 
believe  they  reflect  the  relative  leakage 
rate  of  the  penetration.  ILRT  test  results 
to  date  have  all  been  well  within  the 
acceptance  criteria  (except  for  a 
technical  problem  e.xperienced  during 
RF-3).  During  the  next  refueling  outage, 
the  licensee  will  continue  to  test  the 
bellows  assembly  as  previously  tested, 
will  maintain  an  acceptance  criteria  of 
less  than  100  scan  per  assembly,  and 
will  perform  a  thorough  examination  of 
the  outer  bellows  surface.  In  addition,  as 
a  final  assurance,  the  integrity  of  the 
bellows  will  be  confirmed  as  part  of  the 
ILRT  to  be  performed  during  the  outage. 


The  staff  has  determined  that  the 
currently  scheduled  testing  (both  LLRT 
and  ILRT),  as  well  as  the  planned  visual 
examination  of  the  bellows  assembly 
during  the  next  refueling  outage,  and 
the  historically  low  associated  test 
leakage  provide  sufficient  justification 
to  support  a  one-time  partial  exemption 
from  the  Type  B  testing  requirements  for 
containment  penetration  lMC-4  until 
the  fifth  refueling  outage.  The  staff  also 
agrees  that  the  licensee  has  made  a  good 
faith  effort  to  comply  with  the 
requirements  of  10  CFR  part  50, 
Appendix  J.  for  the  IFTS  containment 
penetration  and  has,  therefore, 
demonstrated  that  there  are  special 
circumstances  present  as  required  by  10 
CFR  50.12(a)(2).  Furthermore,  the  staff 
finds  that  delaying  the  completion  of  a 
valid  Type  B  test  on  penetration  IMC- 
4  until  the  fifth  refueling  outage  will  not 
present  an  undue  risk  to  the  public 
health  and  safety. 

IV 

Accordingly,  the  Commission  has 
determined  that  pursuant  to  10  CFR 
50.12(a).  these  exemptions  as  described 
in  Section  III  are  authorized  by  law  and 
will  not  endanger  life  or  property  or  the 
common  defense  and  security  and  are 
otherwise  in  the  public  interest  and 
hereby  grants  the  exemptions  with 
respect  to  the  requirements  of  10  CFR 
part  50,  appendix  J.  Paragraphs 
ni.D.l.(a).  IU.B.l.(b).  ra.B.3.  and  01.0.2. 

Pursuant  to  10  CFR  51.32.  the 
Commission  has  determined  that  the 
granting  of  these  exemptions  will  have 
no  significant  impact  on  the 
environment  (58  FR  31549). 

Dated  at  Rockville,  Maryland,  this  7th  day 
of  September  1993. 

Fi)r  the  Nuclear  Regulatory  Commission 
John  \.  Zwolinski, 

Acling  Director,  DMiion  of  Reactor  Projects 
lU/R  7  V,  Office  of  Nuclear  Reactor  Regulation 
IFR  Doc.  93-22517  Filed  9-17-93;  8:45  am) 
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POSTAL  RATE  COMMISSION 
Commission  Visit 

September  9, 1993. 

Notice  IS  hereby  given  that  on 
September  19,  through  September  22, 
1993,  members  of  the  Commission  and 
certain  advisory  staff  personnel  will 
visit  the  mailing  operations  and/or 
manufacturing  facihties/printing  plants 
of  Billy  Graham  Associates.  Cowles 
Media.  Mackay  Envelope.  Northwest 
Airlines  and  Zip  Sort  in  Minneapolis, 
Minnesota.  Visits  will  also  take  place  at 
Gage  Lettershop  Services  in  Howard 
Lake.  Miimesota;  Fingerhut  in  St.  Cloud, 
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Minnesota:  and  Quebecor  Printing  in  St. 
Paul,  Minnesota.  In  addition,  members 
of  the  Commission  and  certain  advisory 
staff  personnel  will  meet  with 
representatives  of  A  National  Alliance 
for  a  FAIR  Postal  Policy  in  Minneapolis. 
Minnesota. 

A  report  of  the  visits  will  be  on  file 
in  the  Commission's  Docket  Room.  For 
further  information  contact  Charles  L. 
Clapp.  Secretary  of  the  Commission  at 
202-789-6840. 
Cyril  J.  Pinack. 
Acting  Secretary. 
[FR  Doc  93-22483  Filed  9-14-93;  8;45  am) 

BIUJNG  CODE  7710-^W-P 


SECURITIES  AND  EXCHANGE 
COMMISSION 

[R«leasa  34-32858;  International  Seriea 
Releaae  No.  580;  File  No.  600-20] 

Self-Regulatory  Organizations; 
International  Securities  Clearing 
Corporation;  Filing  a  Request  for 
Extension  of  Temporary  Registration 
as  a  Clearing  Agency 

September  9, 1993. 

Notice  is  hereby  given  that  on  August 
23. 1993.  the  International  Securities 
Clearing  Corporation  ("ISCC")  filed 
with  the  Securities  and  Exchange 
Commission  ("Commission")  an 
application,  pursuant  to  section  19(a 
the  Securities  Exchange  Act  of  1934 
("Act").'  extend  ISCC's  temporary 
registration  as  a  clearing  agency  for  a 
period  of  twenty-four  months  or  such 
longer  period  as  the  Commission  deems 
appropriate. 2  The  Commission  is 
publishing  this  notice  to  solicit 
comments  on  the  request  for  extension 
of  registration  from  interested  persons. 

On  May  12  1989.  the  Commission 
granted  the  application  of  ISCC  for 
registration  as  a  clearing  agency, 
pursuant  to  sections  17A  and  19(a)  of 
the  Act.3  and  rule  17Ab2-l(c) 
thereunder,  on  a  temporary  basis  for  a 
period  of  eighteen  months.*  At  that 
time,  the  Commission  granted  to  ISCC  a 
temporary  exemption  from  compliance 
with  section  17A(b)(3)(C)  of  the  Act,' 
which  requires  fair  representation  of  its 
shareholders  (or  members)  and 
participants  in  the  selection  of  its 
directors  and  administration  of  its 


of 


affairs.  Since  that  time,  the  Commission 
has  extended  ISCC's  temporary 
registration  through  November  30, 
1993.8 

One  of  the  primary  reasons  for  ISCC's 
registration  as  a  clearing  agency  was  to 
enable  it  to  provide  for  the  safe  and 
efficient  clearance  and  settlement  of 
international  securities  transactions  by 
providing  links  to  centralized,  efficient 
processing  systems  in  the  United  States 
and  in  foreign  financial  institutions. 
ISCC  continues  to  develop  its  capacity 
to  offer  these  services.'  but  at  present, 
business  conditions  in  the  international 
securities  markets  have  not  yet 
adequately  challenged  ISCC's  linkage 
agreements  with  foreign  financial 
institutions  to  permit  ISCC  to  be 
permanently  registered  as  a  clearing 
agency. 

ISCC  has  a  current  exemption  ft-om 
section  17A(b)(3)(C)  of  the  Act  due  to 
ISCC's  hmited  participant  base.  ISCC 
has  represented  to  the  Commission  that 
it  believes  it  still  does  not  have  a 
meaningful  participant  base,  with  only 
twenty  of  the  thirty-two  ISCC  members 
currently  using  ISCC  services."  Since 
this  is  an  increase  of  only  sixteen  active 
members  since  ISCC's  initial  temporary 
registration,  ISCC  believes  that  granting 
"fair  representation"  to  these  active 
members  in  accordance  with  section 
17A{b)(3)(C)  of  the  Act  would  allow 
these  members  inordinate  control  over 
the  process  for  nominating  and  selecting 
members  of  the  ISCC  Board  of  Directors. 
ISCC  therefore  requests  an  extension  of 
the  exemption  from  section  17A(b)(3)(C) 
of  the  Act  as  part  of  the  extension  of 
ISCC's  temporary  registration. a 

Interested  persons  are  invited  to 
submit  written  data,  views,  and 
arguments  concerning  the  foregoing 
application.  Such  written  data,  views, 
and  arguments  will  be  considered  by  the 
Commission  in  granting  registration  or 
instituting  proceedings  to  determine 
whether  registration  should  be  denied 
in  accordance  with  section  19(a)(1)  of 
the  Act.  10  Persons  making  written 


1 15  use.  78s(a)  (1988). 

'  Letter  from  Karen  Saperstein,  General  Counsel. 
ISCC.  to  Christine  Sibille.  Attorney,  Division  of 
Market  Regulation.  Commission  (August  17, 1993) 
("Registration  Letter"). 

>  15  U.S.C  78q-l  and  78s(a)  (1988). 

4  Securities  Exchange  Act  Release  No.  26812  (May 
12. 1989).  54  FR  21691  (May  19,  1989) 

'  15  U.S.C  78q-l(b)(3)(C)  (1988). 


•  Securities  Exchange  Act  Release  Nos.  28606 
(November  16.  1990).  55  FR  47976,  and  30005 
(November  27,  1991),  56  FR  63747. 

'  For  example,  ISCC  recently  established  a  data 
transmission  link  with  Euroclear  Systems. 
Securities  Exchange  Act  Release  No.  32564  (]une 
30,  1993).  58  FR  36722. 

•  Registration  Letter,  note  2.  supra.  Six  of  these 
members  use  ISCC's  link  with  the  London  Stock 
Exchange  and  three  members  use  ISCC's  link  with 
CEDEL.  One  member  is  testing  ISCC's  link  with 
Euroclear,  and  fourteen  members  have  expressed 
interest  in  using  this  link.  Sixteen  members  use 
ISCC's  Global  Clearance  Network  Service  %vith 
Citibank.  See  Securities  Exchange  Act  Release  No. 
29841  (October  18.  1991),  56  FR  55960  (Order 
approving  Global  Clearance  Network  Service). 

•Id. 

>oi5  U.S.C.  7es(a)(l)  (1988). 


submissions  should  file  six  copies 
thereof  with  the  Secretary,  Securities 
and  Exchange  Commission,  450  Fifth 
Street.  NW..  Washington.  DC  20549. 
Copies  of  the  application  and  all  written 
comments  will  be  available  for 
inspection  at  the  Commission's  Public 
Reference  Room  450  Fifth  Street.  NW.. 
Washington.  DC  20549.  All  submissions 
should  refer  to  the  File  No.  600-20  and 
should  be  submitted  by  October  15, 
1993. 

For  the  Commission,  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority." 
Jonathan  G.  Katz, 
Secrefar>'. 
[FR  Doc.  93-22526  Filed  9-14-93;  8:45  am) 

SajJNQ  CODE  M10-01-W 


[Release  No.  34-32856;  File  No.  SR-CBOE- 
93-31] 

Self*Regulatory  Organizations;  Filing 
of  Proposed  Rule  Change  by  the 
Chicago  Board  Options  Exchange,  Inc. 
Relating  to  the  Installation  of  Stock 
Order  Entry  Terminals  at  Options 
Trading  Posts 

September  9,  1993. 

Pursuant  to  section  19(b)(1)  of  the 
Securities  Exchange  Act  of  1934 
("Act").  15  U.S.C.  78s(b)(l).  notice  is 
hereby  given  that  on  July  21, 1993.  the 
Chicago  Board  Options  Exchange.  Inc. 
("CBOE"  or  "Exchange")  filed  with  the 
Securities  and  Exchange  Commission 
("SEC"  or  "Commission")  the  proposed 
rule  change  as  described  in  Items  I.  II 
and  III  below,  which  Items  have  been 
prepared  by  the  CBOE.  The  Commission 
is  publishing  this  notice  to  solicit    ' 
comments  on  the  proposed  rule  change 
from  interested  persons. 

I.  Self-Regulatory  Organization's 
Statement  of  the  Terms  of  Substance  of 
the  Proposed  Rule  Change 

The  CBOE  proposes  to  install  at  one 
or  more  trading  posts  on  the  equity 
options  floor  automated  order-entry 
terminals  whereby  options  market- 
makers  may  enter  orders  to  buy  or  sell 
stocks  underlying  the  options  in  which 
they  make  markets.  These  terminals  will 
provide  front-end  input  for  automated 
order  routing  and/or  execution  systems 
such  as  the  DOT  System  of  the  New 
York  Stock  Exchange,  Inc.  ("DOT 
System")  or  the  MAX  System  of  the 
Chicago  Stock  Exchange,  Inc.  ("MAX 
System"),  Stock  orders  entered  in  such 
terminals  will  be  for  the  purposes  of 
managing  risks  associated  with  options 
market-making  activities.  Such 
terminals  will  not  be  used  to  make 


1'  17  CFR  200.30-3(a)(16)  (1992). 


markets  in  the  underlying  stocks 
themselves.  Initially,  the  Exchange 
intends  to  install  a  limited  number  of 
order-entry  terminals  at  selected  trading 
posts.  Based  upon  its  experience  with 
these  terminals,  the  Exchange  may  add 
additional  order-entry  terminals  at  other 
posts  on  the  floor.  The  installation  of 
order-entry  terminals  at  option  trading 
posts  represents  an  expansion  of  the  use 
of  stock  terminals  previously  approved 
by  the  Commission, i  pursuant  to  which 
stock  price  and  quotation  information 
terminals  have  been  installed  at  trading 
posts,  and  order-entry  terminals  have 
been  permitted  in  member  firm  booths 
at  the  side  of  the  floor.  The  text  of  the 
proposed  rule  change  is  available  at  the 
Office  of  the  Secretary,  CBOE,  and  at  the 
Commission. 

n.  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

In  its  filing  with  the  Commission,  the 
CBOE  included  statements  concerning 
the  purpose  of  and  basis  for  the 
proposed  rule  change  and  discussed  any 
comments  it  received  on  the  proposed 
rule  change.  The  text  of  these  statements 
may  be  examined  at  the  places  specified 
in  Item  IV  below.  The  CBOE  has 
prepared  summaries,  set  forth  in 
sections  (A),  (B),  and  (C)  below,  of  the 
most  significant  aspects  of  such 
statements. 

(A)  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of,  and  the 
Statutory  Basis  for.  the  Proposed  Rule 
Change 

The  purpose  of  the  proposed  rule 
change  is  to  permit  stock  order-entry 
computer  terminals  to  be  located  at 
tradhig  posts  on  the  equity  options 
trading  floor  in  order  to  facilitate  the 
entry  of  orders  to  buy  or  sell  vmderlying 
stocks  by  options  market-makers  as  a 
means  of  managing  risks  associated  vdth 
their  options  market-making  activities. 
Heretofore,  stock  terminals  located  at 
options  trading  posts  on  the  Exchange's 
trading  floor  have  only  been  used  to 
obtain  current  stock  prices  and 
quotation  information;  stock  order-entry 
terminals  have  been  located  off  the 
trading  floor  in  market  members' 
booths.  According  to  the  Exchange, 
expanding  the  functionality  of  computer 
terminals  at  the  posts  to  encompass 


1  S«e  Securities  Exchange  Act  Release  No.  21858 
(March  18, 1985),  50  FR  11774  (order  approving  UM 
of  Instinet  terminals  on  CBOE  options  trading  floor] 
("Exchange  Act  Release  No.  21858");  Securities 
Exchange  Act  Release  No.  22110  (June  3, 1985),  50 
FR  24344  (order  approving  use  of  stock  order-entry 
terminals  on  AMEX  options  trading  floor) 
("Exchange  Act  Release  No.  22110"). 


stock  order  entry  will  permit  market- 
makers  to  more  efficiently  assume 
positions  in  imderlying  stocks  to  hedge 
the  risks  of  options  positions  assumed 
in  connection  with  their  market-making 
activities,  since  it  will  no  longer  be 
necessary  for  stock  orders  to  be 
communicated  from  the  trading  posts  to 
a  booth  or  other  off-floor  location  for 
further  transmission  to  a  stock  order 
execution  facility  (e.g.,  the  DOT  System 
or  the  MAX  System).  Stock  order  entry 
terminals  proposed  to  be  placed  at 
equity  options  trading  posts  will  be 
used  for  order  entry  only  and  will  not 
be  used  to  make  two-sided  markets  in 
stocks.  Orders  entered  through  these 
terminals  will  be  monitored  by  the 
CBOE  for  compliance  vrith  all 
applicable  Exchange  and  SEC  rules  and 
regulations. 

The  CBOE  believes  that  the  proposed 
rule  change  is  consistent  with  section 
6(b)  of  the  Act  in  general  and  furthers 
the  objectives  of  section  6(b)(5)  of  the     . 
Act  in  particular  by  fecilitating  the 
ability  of  market-makers  to  fulfill  their 
market-making  obligations,  thereby 
removing  impediments  to  and 
perfecting  the  mechanism  of  a  free  and 
open  market  and  protecting  investors 
and  the  public  interest. 

(B)  Self-Regulatory  Organization's 
Statement  on  Burden  on  Competition 

The  CBOE  does  not  believe  that  the 
proposed  rule  change  v^U  impose  a 
burden  on  competition. 

(C)  Self-Regulatory  Organization 's 
Statement  on  Comments  on  the 
Proposed  Rule  Change  Received  From 
Members,  Participants  or  Others 

No  written  comments  were  solicited 
or  received  with  respect  to  the  proposed 
rule  change. 

m.  Date  of  Effectiveness  of  the 
Proposed  Rule  Change  and  Timing  for 
Commission  Action 

Within  35  days  of  the  date  of 
publication  of  this  notice  in  the  Federal 
Register  or  within  such  longer  period  (i) 
as  the  Commission  may  designate  up  to 
90  days  of  such  date  if  it  finds  such 
longer  period  to  be  appropriate  and 
publishes  its  reasons  for  so  finding  or 
(ii)  as  to  which  the  self-regulatory 
organization  consents,  the  Commission 
will: 

(A)  By  order  approve  such  proposed 
rule  change,  or 

(B)  Institute  proceedings  to  determine 
whether  the  proposed  rule  change 
should  be  disapproved. 

IV.  Solicitation  of  Comments 

Interested  persons  are  invited  to 
submit  written  data,  views  and 


arguments  concerning  the  foregoing. 
Persons  making  written  submissions 
should  file  six  copies  thereof  writh  the 
Secretary,  Securities  and  Exchange 
Commission,  450  Fifth  Street,  NW., 
Washington,  DC  20549.  Copies  of  the 
submission,  all  subsequent 
amendments,  all  written  statements 
with  respect  to  the  proposed  rule 
change  that  are  filed  with  the 
Commission,  and  all  vmtten 
communications  relating  to  the 
proposed  rule  change  between  the 
Commission  and  any  person,  other  than 
those  that  may  be  withheld  from  the 
public  in  accordance  with  the 
provisions  of  5  U.S.C.  552,  will  be 
available  for  inspection  and  copying  in 
the  Commission's  Pubhc  Reference 
Section,  450  Fifth  Street,  NW., 
Washington,  DC.  Copies  of  such  filing 
will  also  be  available  for  inspection  and 
copying  at  the  principal  office  of  the 
CBOE.  All  submissions  should  refer  to 
File  No.  SR-CBOE-93-31  and  should  be 
submitted  by  October  6, 1993. 

For  the  Cxiininission,  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority.* 
lonathan  G.  Katz, 
Secretary. 
[FR  Doc.  93-22529  Filed  9-14-93;  8:45  am] 
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pnvestment  Company  Act  Rel.  No.  19693; 
811-6003] 

GMO  Investment  Trust;  Application 

September  9, 1993. 

AGENCY:  Securities  and  Exchange 

Commission  ("SEC"). 

action:  Notice  of  application  for 

deregistration  imder  the  Investment 

Company  Act  of  1940  ("Act"). 

APPUCANT:  GMO  Investment  Trust. 
RELEVANT  ACT  SECTION:  Section  8(f). 
SUMMARY  OF  APPLICATION:  Application 
seeks  an  order  declaring  that  it  has 
ceased  to  be  an  investment  company 
under  the  Act. 

FILING  DATE:  The  application  on  Form 
N-8F  was  filed  on  August  30, 1993. 
HEARING  OR  NOTIFICATION  OF  HEARING:  An 
order  granting  the  apphcation  will  be 
issued  unless  the  SEC  orders  a  hearing. 
Interested  persons  may  request  a 
hearing  by  writing  to  the  SEC's 
Secretary  and  serving  applicant  with  a 
copy  of  the  request,  personally  or  by 
mail.  Hearing  requests  should  be 
received  by  the  SEC  by  5:30  p.m.  on 
October  4, 1993,  and  should  be 
accompanied  by  proof  of  service  on 
applicant,  in  the  form  of  an  affidavit  or. 


a  17  CFR  200  30-3(a)(12)  (1992). 
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for  lawyers,  a  certincate  of  service. 
Hearing  requests  should  state  the  nature 
of  the  writer's  interest,  the  reason  for  the 
request,  and  the  issues  contested. 
Persons  who  wish  to  be  notified  of  a 
hearing  may  request  such  notification 
by  writing  to  the  SEC's  Secretary. 
ADDRESSES:  Secretary,  SEC,  450  Fifth 
Street,  NfW.,  Washington,  DC  20549. 
Applicant,  40  Rowes  Wharf,  Boston, 
Massachusetts  02110. 
FOR  FURTHER  INFORMATKM  CONTACT: 
James  E.  Anderson,  Staff  Attorney,  at 
(202)  272-7027,  or  C  David  Messman. 
Branch  Chief,  at  (202)  272-3018 
(Division  of  Investment  Management, 
Office  of  Investment  Company 
Regulation). 

SUPPLEMENTARY  INFORMATKM:  The 
following  is  a  summary  of  the 
application.  The  complete  application 
may  be  obtained  for  a  fee  from  the  SEC's 
Pubhc  Reference  Branch. 

Applicant's  Representations 

1.  Applicant  is  an  open-end,  non- 
diversified  management  investment 
company  organized  as  a  Massachusetts 
business  trust.  On  April  6, 1990, 
applicant  filed  a  notification  of 
registration  pursuant  to  section  8(a)  of 
the  Act,  and  a  registration  statement 
pursuant  to  section  8(b)  of  the  Act  and 
the  Securities  Act  of  1933.  The 
registration  statement  became  effective 
on  January  10,  1991,  and  applicant 
commenced  its  initial  public  offering  on 
January  IS,  1991. 

2.  On  March  11, 1993.  the  sole  holder 
of  beneficial  interest  of  applicant  gave 
notice  of  his  desire  to  redeem  all  his 
shares  and  transfer  such  proceeds  to  the 
GMO  Short  Term  Income  Fund.  As  of 
March  25, 1993.  the  interest  of 
applicant's  sole  beneficial  shareholder 
was  liquidated  and  shares  were 
purchased  on  his  behalf  in  an  accoimt 
established  with  GMO  Short  Term 
Income  Fund.  The  total  amount  of  the 
distribution  was  $3,240,345.30. 

3.  Prior  to  liquidation,  applicant's 
assets  consisted  of  two  repun^ase 
agreements  and  an  Australian  Bank  Bill. 
The  repurchase  agreements  matured  on 
March  25, 1993,  for  cash  at  the  maturity 
value  of  such  securities.  The  Australian 
Bank  Bill  was  sold  on  the  open  market 
on  March  22  at  fair  market  value. 

4.  Expenses  inoirred  in  connection 
with  the  liquidation  of  applicant  consist 
of  legal  and  accounting  fees  in  the 
amount  of  approximately  $8,700. 
Grantham,  Mayo,  Van  Otterloo  k  Co., 
applicant's  investment  adviser,  assumed 
all  of  the  liquidation  expenses. 

5.  At  a  meeting  held  on  July  8, 1993, 
applicant's  board  of  trustees  authorized 
the  filing  of  this  application  to  efiiect  the 


termination  of  the  applicant  as  an 
investment  company. 

6.  Applicant  has  no  debts  or 
liabilities.  Applicant  is  not  a  party  to 
any  Utigation  or  administrative 
proceeding.  Applicant  is  not  engaged, 
nor  does  it  propose  to  engage,  in  any 
business  activities  other  than  those 
necessary  for  the  winding  up  of  its 
affairs. 

For  the  SEC,  by  the  Division  of  Investment 
Management,  under  delegated  authority. 
Jonathan  G.  Katz, 
Secretary. 

IFR  Doc.  93-22532  Filed  9-14-93:  8:45  am) 
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pnvMtment  Company  Act  Ret.  No.  19694; 
812-8472] 

Nations  Fund,  Inc^  at  al.;  Application 
for  Exemption 

September  9, 1993. 

AGENCY:  Seciirities  and  Exchange 

Commission  ("SEC"). 

ACTION:  Notice  of  application  for 

exemption  under  the  Investment 

Company  Act  of  1940  (the  "Act"). 

APPUCANT8:  Nations  Fund,  Inc. 
("Nations  Fund").  Nations  Fund  Trust 
("Nations  Trust"),  and  all  existing  and 
future  series  thereof  (collectively,  the 
"Funds");  NationsBank  of  North 
Carolina,  N.A.  ("NationsBank"),  and 
any  entity  controlling,  controlled  by,  or 
under  common  control  (as  defined  in 
section  2(a)(9)  of  the  Act)  with 
NationsBank  that  serves  as  investment 
adviser  to  the  Funds  or  to  any 
investment  company  or  portfolio  thereof 
hereinafter  referenced  (the  "Adviser"); 
and  any  future  investment  companies 
and  series  thereof  that  are  advised  by 
NationsBank  or  by  any  entity 
controlling,  controlled  by,  or  imder 
common  control  (as  defined  in  section 
2(a)(9)  of  the  Act)  with  NationsBank 
(collectively,  with  the  Funds  the 
"Portfolios"). 

RELEVANT  ACT  SECTIONS:  Exemptive 
relief  requested  pursuant  to  section 
17(d)  and  Rule  17d-l. 

SUMMARY  OF  APPLICATION:  Applicants 
seek  a  conditional  order  permitting  the 
Portfolios  to  pool  their  uninvested  cash 
balances  in  one  or  more  joint  accounts 
(the  "Accoimt"),  and  to  use  the  daily 
balance  of  the  Account  to  enter  into  one 
or  more  repurchase  agreements  having  a 
maturity  of  not  more  than  seven  dajrs. 
RUNG  DATE:  The  application  was  filed 
on  June  22, 1993. 

HEARINQ  OR  NOTIFICATION  OF  HEARMO:  An 
order  granting  the  application  will  be 
issued  unless  the  SEC  orders  a  hearing. 


Interested  persons  may  request  a 
hearing  by  writing  to  the  SEC's 
Secretary  and  serving  applicants  with  a 
copy  of  the  request,  personally  or  by 
mail.  Hearing  requests  should  be 
received  by  the  SEC  by  5:30  p.m.  on 
October  4, 1993,  and  should  be 
accompanied  by  proof  of  service  on 
applicants,  in  the  form  of  an  affidavit  or, 
for  lawyers,  a  certificate  of  service. 
Hearing  requests  should  state  the  nature 
of  the  writer's  interest,  the  reason  for  the 
request,  and  the  issues  contested. 
Persons  who  wish  to  be  notified  of  a 
hearing  may  request  such  notification 
by  writing  to  the  SEC's  Secretary. 
ADDRESSES:  Secretary.  SEC,  450  Fifth 
Street.  NW..  Washington.  DC  20549: 
Nations  Fund.  Inc.  and  Nations  Fund 
Trust.  One  Exchange  Place,  53  State 
Street,  Boston,  Massachusetts  02109: 
and  NationsBank  of  North  Carolina, 
N.A.,  One  NationsBank  Plaza,  T39-5. 
101  South  Tryon  Street,  Charlotte,  North 
Carolina  28255. 

FOR  FURTHER  INFORMATION  CONTACT: 
Marc  Duffy,  Staff  Attorney,  (202)  272- 
2511,  or  C.  David  Messman.  Branch 
Chief,  (202)  272-3018  (Division  of 
Investment  Management,  Office  of 
Investment  Company  Regulation). 
SUPPLEMENTARY  INFORMATION:  The 
following  is  a  summary  of  the 
application.  The  complete  application 
may  be  obtained  for  a  fee  from  the  SEC's 
Public  Reference  Branch. 

Applicants'  Representations 

1.  Nations  Fund  and  Nations  Trust 
both  are  registered,  open-end 
management  investment  companies. 
Nations  Fund  currently  consists  of  five 
series,  and  Nations  Trust  currently 
consists  of  23  series. 

2.  NationsBank  acts  as  investment 
adviser  to  all  of  the  series  of  Nations 
Fund  and  Nations  Trust.  The  Boston 
Company  Advisors,  Inc.  is  the 
administrator  for  all  series  of  Nations 
Fimd  and  Nations  Trust.  Fimds 
Distributor,  Inc.  is  the  distributor  of  all 
series  of  Nations  Fund  and  Nations 
Trust. 

3.  Each  Fund  has  a  custodial 
relationship  with  NationsBank  of  Texas, 
N.A.,  Provident  National  Bank,  or 
Boston  Safe  Deposit  and  Trust 
Company,  but  any  of  the  Portfolios  may 
use  another  custodian  or  a  sub- 
custodian selected  and  qualified  imder 
section  17(f)  of  the  Act  (collectively,  the 
"Custodians")  if  they  deem  it  in  their 
best  interest  to  do  so. 

4.  On  any  given  day,  each  of  the 
Portfolios  has,  or  may  be  expected  to 
have,  cash  balances  held  by  its 
Custodian,  which  otherwise  would  not 
be  invested  in  portfolio  securities  by  the 
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Adviser  at  the  end  of  the  trading  day. 
Ordmariiy,  the  Adviser  wouid  invest 
such  cash  in  short-term  investments 
authorized  by  the  Portfolio's  investment 
policy  to  earn  additional  income  for  the 
Portfolio.  Applicants  propose  to 
establish  with  their  respective 
Custodians  one  or  more  Accounts, 
which  will  be  used  exclusively  to  pool 
excess  cash  of  the  Portfolios 
participating  in  such  Account  to 
purchase  one  or  more  repurchase 
agreements. 

5.  Under  the  proposed  arrangement, 
each  repurchase  transaction  would  be 
entered  into  by  the  Adviser  calling  one 
of  the  previously  approved 
counterparties  of  repurchase 
agreements,  indicating  the  size  of  the 
desired  repurchase  transaction,  and 
negotiating  the  rate  of  interest.  Master 
repurchase  agreements  with  the 
approved  counterparties  establish 
minimum  collateral  levels,  the 
securities  eligible  to  be  held  as 
collateral,  and  the  maximum  term  of  a 
transaction.  To  facilitate  repurchase 
transactions  and  to  help  obtain  more 
attractive  rates,  the  Custodian  may  enter 
into  third-party  arrangements  for 
custody  of  assets  and  collateral 
securities  with  other  qualified  banks. 
The  term  of  a  repurchase  transaction 
would  typically  be  overnight  (or  over  a 
holiday  or  weekend)  and  in  no  event 
more  than  seven  days. 

6.  After  the  size  of  a  repurchase 
transaction  has  been  agreed  to,  the 
Custodian  would  be  notified  and.  prior 
to  releasing  funds,  would  be  required  to 
verify  that  eligible  collateral  securities 
of  sufficient  value  had  been  received. 
These  securities  would  be  either  (a) 
wired  to  the  account  of  the  Custodian 
(or  third-party  custodian)  at  the 
appropriate  Federal  Reserve  Bank,  or  (b) 
physically  transferred  to  a  segregated 
account  of  the  Custodian  (or  third-party 
custodian). 

7.  All  joint  repurchase  transactions 
would  be  effected  in  accordance  with 
the  estabUshed  standards  and 
procedures  of  the  Funds  and  with  the 
guidelines  set  forth  in  Investment 
Company  Act  Release  No.  13005  (Feb.  2. 
1983).  If  necessary,  the  Portfolios  would 
modify  their  systems  and  standards  to 
comply  with  any  positions  the  SEC  or 
its  staff  may  take  with  respect  to 
repurchase  agreements  by  rule, 
interpretive  release,  no-action  letter,  any 
release  adopting  any  new  rule,  or  any 
release  adopting  any  amendments  to 
any  existing  rule. 

8.  Apphcants  believe  the  proposed 
Account  would  have  the  following 
benefits  for  the  Portfolios: 

(a)  The  Portfohos  would  collectively 
save  significant  fees  aiKi  expenses  by 


reducing  the  number  of  transactions  in 
which  they  would  engage,  compared 
with  the  number  of  transactions  the 
Portfolios  would  engage  in  through 
separate  accounts; 

(b)  Under  normal  market  conditions, 
it  is  possible  to  negotiate  a  rate  of  return 
on  large  repurchase  agreements  that  is 
greater  than  the  rate  of  return  that  can 
be  negotiated  for  small  repurchase 
agreements.  Thus,  the  Portfolios  would 
benefit  from  a  greater  rate  of  return  than 
would  be  available  for  repurchase 
agreements  negotiated  individually  by 
each  Portfolio; 

(c)  The  reduction  in  the  number  of 
trade  tickets  written  by  each 
counterparty  to  a  repurchase  agreement 
will  simplify  the  transaction  for  the 
parties  involved  and  reduce  the 
opportunities  for  errors. 

Applicants'  Legal  Conclusions 

1.  Each  PortfoUo.  by  participating  in 
the  proposed  Account,  and  the  Adviser, 
by  managing  the  proposed  Accoimt. 
could  be  deemed  to  be  joint  participants 
in  a  transaction  within  the  meaning  of 
section  17(d),  and  the  proposed  Account 
could  be  deemed  to  constitute  a  joint 
enterprise  or  other  type  of  joint 
arrangement  within  the  meaning  of  rule 
17d-l.  Furthermore,  under  the 
definition  of  "affiliated  person"  set  forth 
in  section  2(a)(3).  each  of  the  applicants 
could  be  deemed  an  affiliated  person  of 
each  other  applicant. 

2.  Applicants  represent  that  the 
proposed  method  of  operating  the 
Account  would  not  result  in  any 
conflicts  of  interest  among  any  of  the 
Portfohos.  or  between  a  Portfolio  and  an 
Adviser.  Applicants  also  have 
determined  that  there  does  not  appear  to 
be  any  basis  upon  which  to  predicate 
greater  benefits  to  one  Portfolio  than  to 
another,  because  the  daily  uninvested 
cash  balance  of  any  one  Portfolio  on  any 
given  day  is  neither  a  function  of  the 
size  of  the  PortfoUo  nor  the  particular 
securities  in  which  it  invests,  but  is 
rather  a  function  of  other  factors,  such 
as  portfolio  management  decisions, 
shareholder  purchases  and  redemptions 
or  the  timing  of  settlement  of  trades. 
Although  the  Adviser  would  gain  some 
benefit  through  administrative 
convenience  and  some  possible 
reduction  in  clerical  costs,  the  primary 
beneficiaries  would  be  the  Portfohos 
and  their  shareholders,  because  the 
Account  would  provide  a  more  efficient 
and  productive  way  of  administering 
daily  investment  transactions. 

3.  Apphcants  believe  that  it  would  be 
desirable  to  permit  participation  by 
future  Portfolios  without  the  necessity 
of  applying  for  an  amendment  to  the 
requested  order.  Future  Portfohos 


would  be  required  to  participate  in  the 
Account  on  the  same  terms  and 
conditions  as  the  existing  Funds. 

4.  Applicants  believe  that,  because  the 
Account  will  invest  in  repurchase 
agreements  that  (a)  typically  will  have 
an  overnight,  over-the-weekend  or 
holiday  duration,  and  in  no  event  will 
have  a  duration  in  excess  of  seven  days, 
(b)  by  their  nature  are  held  to  maturity, 
and  (c)  have  no  trading  market,  the 
value  of  the  repurchase  agreements  held 
in  the  Account  would  be  best  reflected 
by  the  amortized  cost  method  of 
valuation. 

5.  Rule  17d-l(b)  under  the  Act 
provides  that,  in  passing  upon 
applications  under  rule  17d-l.  the  SEC 
will  consider  whether  each  party's 
participation  in  the  proposed  joint 
arrangement  is  consistent  with  the 
provisions,  policies  and  purposes  of  the 
Act  and  the  extent  to  which  such 
participation  is  on  a  basis  different  from 
or  less  advantageous  than  that  of  other 
participants.  Apphcants  beUeve  that,  for 
the  reasons  set  forth  above  and  in  light 
of  the  conditions  set  forth  below,  the 
criteria  for  issuance  of  an  order  under 
section  17(d)  of  the  Act  and  rule  17d- 

1  thereunder  are  met. 

Applicants'  Conditions 

Applicants  will  operate  the  Account 
subject  to  the  following  conditions: 

1.  The  Account  will  be  established  as 
one  or  more  separate  cash  accounts  on 
behalf  of  the  Portfolios  at  the  Custodian. 
The  Portfohos  may  deposit  daily  all  or 

a  portion  of  their  uninvested  net  cash 
balances  into  the  Account. 

2.  Cash  in  the  Account  will  be 
invested  solely  in  repurchase 
agreements  (which  typically  will  have 
an  overnight  or  over-the-weekend 
duration,  and  in  no  event  will  have  a 
duration  of  more  than  seven  days), 
collateraUzed  by  suitable  U.S. 
Government  obligations  (i.e.,  obhgations 
issued  or  guaranteed  as  to  principal  or 
interest  by  the  Government  of  the 
United  States  or  by  any  of  its  agencies 
or  instmmentalities),  and  satisfjang  the 
uniform  standards  set  by  the  Portfolios 
for  such  investments. 

3.  All  repurchase  agreements  entered 
into  by  the  Account  will  be  valued  on 
an  amortized  cost  basis.  Each  PortfoHo 
that  relies  upon  rule  2a-7  will  use  the 
average  dollar  weighted  maturity  of 
such  repurchase  agreements  for  the 
purpose  of  computing  the  Portfolio's 
average  portfoho  maturity  with  respect 
to  the  portion  of  its  assets  held  in  such 
Account. 

4.  In  order  to  ensure  that  there  will  be 
no  opportxmity  for  one  Portfoho  to  use 
any  part  of  a  balance  of  the  Account 
credited  to  another  PortfoUo,  no 
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Portfolio  will  be  allowed  to  create  a 
negative  balance  in  the  Account  for  any 
reason,  although  each  Portfolio  will  be 
permitted  to  draw  down  its  pro  rata 
share  of  the  entire  balance  at  any  time. 
Each  Portfolio's  decision  to  invest 
through  the  Account  will  be  solely  at 
the  Portfolio's  option,  and  no  Portfolio 
will  be  obligated  to  invest  through,  or  to 
maintain  any  minimum  balance  in.  the 
Account.  In  addition,  each  Portfolio  will 
retain  the  sole  rights  of  ownership  of 
any  of  its  assets,  including  interest 
payable  on  such  assets,  invested  in  the 
Account.  Each  Portfolio's  investment  in 
the  account  will  be  documented  daily 
on  the  books  of  the  Portfolio  as  well  as 
on  the  respective  Custodian's  books. 

5.  Each  Portfolio  will  participate  in 
tlie  income  earned  or  accrued  in  the 
Account,  including  all  investments  held 
by  such  Account,  on  the  basis  of  the 
percentage  of  the  total  amount  in  such 
Account  on  any  day  represented  by  its 
share  of  such  Account. 

6.  The  Adviser  will  administer, 
manage  and  invest  the  cash  balance  in 
the  Account  in  accordance  with  the 
terms  of  its  management  contracts  with 
the  Portfolios,  and  will  not  collect  any 
additional  or  separate  fee  for  the 
administration  of  the  Account. 

7.  The  Portfolios  and  the  Adviser  will 
enter  into  an  agreement  to  govern  the 
arrangements  in  accordance  with  the 
foregoing  representations. 

8.  The  administration  of  the  Account 
will  be  within  the  tidehty  bond 
coverage  required  by  section  17(g)  of  the 
Act  and  rule  17g-l  thereunder. 

9.  The  board  of  each  Portfolio 
participating  in  the  Account  will 
evaluate  the  Account  arrangements 
annually  and  will  authorize  the 
continued  participation  of  the  Portfolio 
in  the  Account  only  if  it  determines  that 
there  is  a  reasonable  likelihood  that 
such  continued  participation  will 
benefit  the  Portfolio  and  its 
shareholders. 

10.  Substantially  all  repurchase 
transactions  will  have  an  overnight, 
over-the-weekend  or  over  a  holiday 
maturity,  and  in  no  event  will  a 
transaction  have  a  maturity  of  more  than 
seven  days. 

11.  The  Account  will  not  be 
distinguishable  from  any  other  accounts 
maintained  by  a  Portfolio  with  its 
Custodian  except  that  cash  from  the 
various  Portfolios  will  be  deposited  in 
the  Account  on  a  commingled  basis. 
The  Account  will  not  have  any  separate 
existence  with  indicia  of  a  separate  legal 
entity.  The  sole  function  of  the  Account 
will  be  to  provide  a  convenient  way  of 
aggregating  individual  transactions  that 
would  otherwise  require  daily 


management  and  investment  by  each 
Portfolio  of  its  cash  balances. 

For  the  SEC,  by  the  Division  of  Investment 
Management,  under  delegated  authority. 
Jonathan  G.  Kalz. 
Secretary. 
[FR  Doc.  93-22531  Filed  9-14-93,  8:45  ami 
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19697;  812-8326] 

Piper  Funds  Inc.,  et  al.;  Application  for 
Exemption 

September  9. 1993. 

AGENCY:  Seciirities  and  Exchange 

Commission  ("SEC"). 

ACTION:  Notice  of  application  for 

exemption  under  the  Investment 

Company  Act  of  1940  (the  "Act"). 

APPUCANTS:  Piper  Funds  Inc.  (formerly 
Piper  Jaffray  Investment  Trust  Inc.) 
("Piper  Funds"),  and  any  future  series 
thereof,  and  Piper  Global  Funds  Inc. 
("Piper  Global"),  and  any  future  series 
thereof. 

RELEVANT  ACT  SECTIONS:  Conditional, 
amended  order  requested  under  section 
6(c)  granting  an  exemption  from 
sections  2(a)(32).  2(a)(35).  22(c).  and 
22(d).  and  rule  22c-l. 
SUMMARY  OF  APPUCATION:  Applicants 
seek  to  amend  a  prior  order  that 
permitted  certain  investment  companies 
to  assess  a  contingent  deferred  sales 
charge  ("CDSC")  on  certain  redemptions 
of  shares,  and  to  waive  the  CDSC  under 
certain  circumstances.  The  amended 
order  would  permit  applicants  to 
expand  the  circumstances  under  which 
they  may  waive  the  CDSC.  and  clarify 
certain  provisions  of  the  prior  order. 
RUNG  DATE:  The  application  was  filed 
on  March  25, 1993.  and  amended  on 
June  22, 1993,  and  September  8. 1993. 
HEARMG  OR  NOTIFICATION  OF  HEARING:  An 
order  granting  the  application  will  be 
issued  unless  the  SEC  orders  a  hearing. 
Interested  persons  may  request  a 
hearing  by  writing  to  the  SEC's 
Secretary  and  serving  applicants  with  a 
copy  of  the  request,  personally  or  by 
mail.  Hearing  requests  should  be 
received  by  the  SEC  by  5:30  p.m.  on 
October  4. 1993.  and  should  be 
accompanied  by  proof  of  service  on 
applicants,  in  the  form  of  an  affidavit  or, 
for  lawyers,  a  certificate  of  service. 
Hearing  requests  should  state  the  nature 
of  the  writer's  interest,  the  reason  for  the 
request,  and  the  issues  contested. 
Persons  who  wish  to  be  notified  of  a 
hearing  may  request  notification  by 
writing  to  the  SEC's  Secretary. 
ADDRESSES:  Secretary,  SEC.  450  5th 
Street.  NW..  Washington.  DC  20549. 


Applicants.  Pipmr  Jaffray  Tower.  222 
South  Ninth  Street,  Minneapolis, 
Minnesota  55402. 

FOR  FURTHER  INFORMATION  CONTACT: 
James  J.  Dwyer,  Staff  Attorney,  at  (202) 
504-2920,  or  Elizabeth  G.  Osterman, 
Branch  Chief,  at  (202)  272-3016  (Office 
of  Investment  Company  Regulation, 
Division  of  Investment  Management). 
SUPPLEMENTARY  INFORMATION:  The 
following  is  a  summary  of  the 
application.  The  complete  application 
may  be  obtained  for  a  fee  at  the  SEC's 
Public  Reference  Branch. 

Applicant's  Representations 

1.  Applicants  are  open-end  diversified 
management  investment  companies 
organized  under  the  laws  of  the  State  of 
Minnesota.  Piper  Funds  has  one  class  of 
capital  stock  that  is  offered  in  twelve 
separate  series,  and  Piper  Global  has 
one  class  of  capital  stock  that  is  offered 
in  one  series.  Three  of  Piper  Funds' 
series  are  money  market  funds  that  offer 
shares  to  the  public  at  their  net  asset 
value  with  no  sales  charge.  The  other 
nine  Piper  Funds'  series  and  Piper 
Global's  series  are  non-money  market 
funds  that  offer  shares  at  their  net  asset 
value  plus  a  front-end  sales  charge  in 
connection  with  transactions  involving 
less  than  5500,000,  or  such  other 
amount  as  agreed  to  from  time  to  time 
by  applicants  and  Piper  Jaffray  Inc.  (the 
"Distributor").  No  front-end  sales  charge 
is  imposed  in  connection  with 
purchases  of  $500,000  or  more. 

2.  Piper  Capital  Management 
Incorporated  (the  "Adviser")  serves  as 
the  investment  adviser  for  applicants.    - 
The  Distributor  serves  as  the  principal 
underwriter  for  applicants. 

3.  Pursuant  to  an  order  issued  in  1990 
and  amended  in  1991  (the  "Existing 
Order"). »  applicants  and  certain  other 
investment  companies  may  impose  a 
CDSC  in  connection  with  redemptions 
of  shares  purchased  without  the 
imposition  of  a  firont-end  sales  charge 
within  twenty-four  months  following 
their  purchase  (the  "CDSC  Period").  The 
CDSC  is  equal  to  a  specified  percentage 
of  the  lesser  of  the  net  asset  value  of 
such  shares  at  the  time  of  purchase  or 

at  the  time  of  redemption.  Currently,  the 
CDSC  percentage  ranges  fi-om  0.2 
percent  to  1  percent,  depending  on  the 
investment  company. 

4.  Under  the  Existing  Order,  the 
Funds  may  waive  the  CDSC  in 
connection  with  redemptions  of  shares, 
(a)  Made  by  (i)  Piper  Jaffray  "Companies 


1 1nvwtment  Company  Act  Release  Nos.  174S2 
(May  9. 1990)  (noUce)  and  17522  (June  6. 1990) 
(order);  Investment  Company  Act  Release  Nos. 
162S8  (Aug.  26, 1991)  (noUce)  and  18322  (Sept.  24, 
1991)  (order). 


Federal  Register  /  Vol.  58.  No.  177  /  Wednesday,  Septembor  15.  1993  /  Notices  48403 


Inc.,  its  subsidiaries,  outside  counsel  to 
applicants,  and  the  following  persons 
associated  with  such  entities:  (A) 
Officers,  directors,  and  partners;  (B) 
employees  and  retirees;  (C)  sales 
representatives:  p)  spouses  and 
children  under  the  age  of  21  of  any  such 
persons;  and  (E)  any  trust,  pension, 
profit-sharing,  or  o(h&t  benefit  plan  for 
any  of  the  persons  set  forth  in  (A) 
through  P);  (ii)  investment  advisory 
clients  of  the  Adviser,  and  its  affiliate. 
Piper  Trust  Company;  and  (iii)  sales 
representatives  of  broker-dealers  who 
have  entered  into  sales  agreements  with 
the  Distributor  and  their  spouses  and 
their  children  under  the  age  of  21;  and 
(b)  in  the  event  of  (i)  the  death  or 
disability  of  the  shareholder,  as 
"disability"  is  defined  in  section 
72(m){7),  provided  that  the  shareholder, 
at  the  time  of  death  or  disability,  held 
the  shares  as  an  individual,  a  joint 
tenant  with  right  of  survivorship,  or  a 
tenant  in  common;  (ii)  a  lump  sum 
distribution  from  an  employee  benefit 
plan  quahfied  under  section  401(a)  of 
the  Internal  Revenue  Code  (the  "Code"), 
an  individual  retirement  account  under 
section  408(a)  of  the  Code,  or  a 
simplified  employee  pension  plan 
under  section  408(k)  of  the  Code;  (iii) 
systematic  withdrawals  from  amy  such 
plans  if  the  shareholder  is  at  least  59V2 
years  old;  (iv)  a  tax-free  return  of  the 
excess  contribution  to  an  individual 
retirement  account  under  section  408(a) 
of  the  Code;  (v)  involuntary 
redemptions  effected  pursuant  to 
applicants'  right  to  liquidate 
shareholder  accounts  whose  aggregate 
net  asset  value  is  below  the  minimum 
required;  or  (vi)  purchased  through  an 
investment  executive  of  the  Distributor 
to  the  extent  such  purchases  are  funded 
by  the  proceeds  from  the  sale  of  shares 
of  any  mutual  fund  other  than  a  money 
market  fund,  provided  there  was  no 
deferred  sales  load,  fee.  or  other  charge 
imposed  in  connection  with  such  sale. 

5.  Under  the  Existing  Order,  no  CDSC 
is  imposed  on  exchanges  of  shares 
among  the  investment  companies 
covered  by  such  order  in  accordance 
with  rule  lla-3  of  the  Act.  In  addition, 
applicant  provides  a  pro  rata  credit  paid 
by  the  Distributor  for  any  CDSC  paid  in 
connection  with  redemption  of  Fund 
shares  followed  by  a  reinvestment  in 
any  Fund  charging  a  front-end  sales 
load,  provided  that  such  reinvestment 
occurs  within  30  or  120  days, 
depending  on  the  Fund,  of  the 
redemption. 

6.  Apphcants  request  an  amended 
order  on  behalf  of  tnemselves  and  any 
open-end  registered  investment 
companies  formed  in  the  future  which 
are  advised  by  the  Adviser  and  offered 


at  net  asset  value  plus  a  front-end  sales 
charge,  and  which  are  offered  in  the 
same  "group  of  investment  companies," 
as  defined  in  rule  lla-3  (collectively, 
the  "Funds").  The  amended  order 
would  continue  to  permit  the 
imposition  and  waiver  of  the  CDSC  as 
provided  in  the  Existing  Order  and 
would  permit  the  waiver  of  the  CDSC  in 
the  following  additional  circimistances: 
(a)  Lineal  ancestors  and  descendants  of 
investment  advisory  clients  of  the 
Adviser  and  its  affiliate,  Piper  Trust 
Company;  (b)  participants  in  investment 
companies  which  are  advised  by  the 
Adviser  and  exempt  from  registration 
under  the  Act  pursuant  to  section  2(b) 
of  the  Act;  (c)  all  employees  of  broker- 
dealers  who  have  entered  into  sales 
agreements  with  the  Distributor,  and 
spouses  and  children  under  the  age  of 
21  of  such  employees;  (d)  employee 
benefit  plans  containing  an  actively 
maintained  qualified  cash  or  deferred 
arrangement  imder  section  401(k)  of  the 
Code;  (e)  custodial  accounts  tmder 
section  403(b)(7)  of  the  Code,  also 
known  as  tax-sheltered  annuities;  and 
(D  trust  companies  and  bank  trust 
departments  using  funds  over  which 
they  exercise  exclusive  discretionary 
investment  authority  and  which  are 
held  in  a  fiduciary,  agency,  advisory, 
custodial,  or  similar  capacity.  In 
addition,  in  the  event  a  401  (k)  plan  of 
an  employer  has  purchased  shares  in 
any  Fund  (other  dian  a  money  market 
fund)  during  any  calendar  quarter,  the 
CDSC  will  be  waived  upon  redemption 
of  shares  purchased  during  the  same 
quarter  by  any  other  employee  benefit 
plan  of  such  employer  that  is  a  qualified 
plan  under  section  401(a)  of  the  Code. 
Any  waiver  or  reduction  of  a  CDSC  will 
be  imiformly  applied  to  all  offerees  of  a 
particular  class  of  shares. 

7.  Applicants  also  seek  to  clarify  that 
the  amoimt  of  the  CDSC  charged 
pursuant  to  the  Existing  Order  is  merely 
the  maximum  CDSC  that  may  be 
charged.  Apphcants  further  seek  to 
clarify  that  the  Funds  may  establish 
breakpoints  in  the  CDSC  schedule  so 
that  shareholders  who  hold  shares  for  a 
specified  period  of  time  or  invest  a 
specified  amount  will  receive  a 
reduction  or  a  waiver  of  the  maximimi 
permitted  CDSC  The  Funds  may  decide 
to  discontinue  the  CDSC  temporarily  or 
permanently  in  the  future.  Any  such 
changes  will  not  be  effective  imtil  set 
forth  in  the  applicable  Fund's 
prospectus.  In  addition,  such  changes 
will  not  affect  any  outstanding  shares, 
provided  that  any  changes  that  result  in 
a  benefit  to  shar^olders  (e.g.,  that  result 
in  reduced  fees)  may  affect  such 
outstanding  shares.  Applicants  also  seek 


to  clarify'  that  they  may  determine,  with 
respect  to  certain  waiver  categories 
permitted  under  the  proposed  order,  to 
cease  such  waiver,  provided  that  such  a 
change  wrill  not  affect  purchases  of  Fund 
shares  made  prior  to  disclosure  of  such 
change  in  the  applicable  prospectus. 
Finally,  applicants  seek  to  cUrify  that 
twenty-four  months  is  merely  the 
maximum  CDSC  Period. 

Applicants'  Condition 

If  the  requested  order  is  granted, 
applicants  agree  that  they  will  comply 
with  the  provisions  of  proposed  rule  6c- 
10  under  the  Act  as  such  rule  is 
currently  proposed  and  as  it  may  be 
reproposed,  adopted,  or  amended. 

For  the  SEC,  by  the  Division  of  Investment 
Management,  under  delegated  authority. 
Jonathan  G.  Katz. 
Secretary. 

IFR  Doc.  93-22528  Filed  9-14-93;  8;45  am] 
BiuMG  cooc  mo-ei-M 


PnvMtiTMnt  Company  Act  ReL  No.  19696; 
812-8204] 

SEI  Liquid  Asset  Trust,  et  al.; 
Application  for  Exemption 

September  9, 1993. 

AGENCY:  Securities  and  Exchange 

Commission  ("SEC"). 

ACTION.  Notice  of  application  for 

exemption  under  the  Investment 

Company  Act  of  1940  ("Act"). 

APPUCANTS:  SEI  Uquid  Asset  Trust,  SEI 
Tax  Exempt  Trust.  SEI  Cash+Plus  Trust, 
SEI  Index  Funds.  SEI  Institutional 
Managed  Trust.  SEI  International  Trust. 
The  Capitol  Mutual  Funds.  FFB  Lexicon 
Funds,  The  ONER  GROUPSM  (the 
"Trusts").  SEI  Financial  Management 
Corporation  ("SFM"  or  the 
"Administrator"),  and  SEI  Financial 
Services  Company  ("SFS"  or  the 
"Distributor"). 

RELEVANT  ACT  SECTX)NS:  Order  requested 
under  section  6(c)  for  exemptions  from 
sections  2(a)(32),  2(a)(35).  18(f),  18(g), 
18(i),  22(c),  and  22(d)  of  the  Act  and 
rule  22C-1  thereunder. 
SUMMARY  OF  APPUCATION:  Applicants 
seek  an  order  to  permit  the  Trusts  to  (a) 
issue  and  sell  multiple  classes  of  shares 
representing  interests  in  the  same 
portfolio  of  securities,  and  (b)  assess 
and,  in  certain  circumstances,  waive  a 
contingent  deferred  sales  charge 
("CDSC")  on  redemptions  of  certain 
shares.  Applicants  also  request  such* 
exemptive  reUef  ou  behalf  of  any 
existing  or  future  registered  open-end 
investment  companies  for  which  SFM, 
SFS.  or  any  person  directly  or  indirectly 
controlling,  controlled  by,  or  under 
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common  control  with  SFM  or  SFS 
serves  or  may  serve  as  principal  under- 
writer or  Administrator,  and  whose 
shares  are  divided  into  two  or  more 
classes  with  differing  voting  rights  and 
expense  allocations  and  /or  that 
employs  CDSC  in  a  manner 
substantially  similar  to  that  described  in 
the  application.  1 

RUNG  DATE:  The  application  was  filed 
on  December  7, 1992  and  amended  on 
February  22, 1993  and  September  2. 
1993.  By  letter  dated  September  9, 1993. 
applicants'  counsel  stated  that  an 
additional  amendment,  the  substance  of 
which  is  incorporated  herein,  will  be 
filed  during  the  notice  period. 
HEARING  OR  NOTinCATlON  OF  HEARING:  An 
order  granting  the  application  will  be 
issued  imless  the  SEC  orders  a  hearing. 
Interested  persons  may  request  a 
hearing  by  writing  to  the  SEC's 
Secretary  and  serving  applicants  with  a 
copy  of  the  request,  personally  or  by 
mail.  Hearing  requests  should  be 
received  by  the  SEC  by  5:30  p.m.  on 
September  30, 1993,  and  should  be 
accompanied  by  proof  of  service  on  the 
applicants,  in  the  form  of  an  affidavit  or. 
for  lawyers,  a  certificate  of  service. 
Hearing  requests  should  state  the  nature 
of  the  writer's  interest,  the  reason  for  the 
request,  and  the  issues  contested. 
Persons  who  wish  to  be  notified  of  a 
hearing  may  request  such  notification 
by  writing  to  the  SEC's  Secretary. 
ADDRESSES:  Secretary.  SEC.  450  Fifth 
Street,  NW.,  Washington.  DC  20549.  The 
Trusts,  c/o  CT  Corporation,  2  Oliver 
Street,  Boston.  Massachusetts  02109; 
SFM  and  SFS.  680  East  Swedesford 
Road,  Wayne,  Pennsylvania  19087;  with 
a  copy  to  Richard  W.  Grant,  Esq.. 
Morgan,  Lewis  &  Bockius,  2000  One 
Logan  Square,  Philadelphia, 
Pennsylvania  19103. 
FOR  FURTHER  INFORMATION  CONTACT: 
Mary  Kay  Freeh,  Staff  Attorney  at  (202) 
272-7648.  or  EUzabeth  G.  Osterman. 
Branch  Chief,  at  (202)  272-3016 
(Division  of  Investment  Management. 
Office  of  Investment  Company 
Regulation). 

SUPPLEMENTARY  INFORMATION:  The 
following  is  a  summary  of  the 
application.  The  complete  application 
may  be  obtained  for  a  fee  from  the  SEC's 
Pubhc  Reference  Branch. 


1  There  are  no  other  existing  Investment 
companies  that  currently  intend  to  rely  on  any 
relief  granted  to  applicants  other  than  those  named 
a*  parties  to  the  application.  Other  investment 
companies  may.  in  the  future,  rely  on  the  order 
granting  axemptiva  relief  so  long  as  such  future 
investment  companies  determine  to  issue  multiple 
classes  of  shares  andj'or  impose  a  CDSC  in 
accordance  with  the  representations  and  conditions 
in  the  application. 


Applicants'  Representations 

A.  Current  Pricing  System 

1.  Each  of  the  Trusts  is  an  open-end 
management  investment  company 
registered  under  the  Act.  SFM  and  SFS 
are  wholly-owned  subsidiaries  of  SEI 
Corporation.  SFM  serves  as  each  Trust's 
shareholder  servicing  agent  and  transfer 
agent,  and  provides  general 
management  services  to  each  Trust  in  its 
capacity  as  Administrator  of  the  Trust. 
These  services  may  include  overall 
management,  regulatory  reporting, 
dividend  disbursing  agent,  reporting  to 
the  trustees  on  portfolio  performance, 
and  providing  all  necessary  office  space, 
equipment,  personnel,  and  facilities. 
SFS,  a  registered  broker-dealer,  serves  as 
each  Trust's  principal  underwriter 
pursuant  to  separate  distribution 
agreements.  Separate  investment 
advisory  fees  are  paid  by  each  Trust  to 
independent  investment  advisers  that 
are  not  affiUated  with  SFM  or  SFS. 

2.  Pursuant  to  an  existing  order, 
certain  of  the  applicants  are  authorized 
to  issue  five  classes  of  shares,  each  of 
which  may  be  charged  incremental 
transfer  agency  fees  directly  attributable 
to  such  class.' 

3.  Under  the  existing  order,  the  Trusts 
may  offer  one  class  of  shares  in 
connection  with  a  distribution  plan 
adopted  pursuant  to  rule  12b-l  ("Rule 
12h-l  Plan").  Mrith  a  fee  of  up  to  .30% 
of  the  average  daily  net  assets  of  the 
class.  The  Rule  12b-l  Plan  provides  that 
such  class  bears  the  cost  of  its 
distribution  expenses  as  provided  in  a 
budget  approved  annually  and  reviewed 
quarterly  by  the  Trust's  board  of  trustees 
(the  "Trustees").  The  expenses  subject 
to  reimbursement  are  limited  to  (a)  the 
cost  of  preparing,  producing,  and 
delivering  prospectuses,  shareholder 
reports,  sales  literature,  and  other 
materials  for  distribution  to  potential 
shareholders;  (b)  the  costs  of  complying 
with  state  and  federal  secxirities  laws 
pertaining  to  distribution  of  shares;  (c) 
advertising;  and  (d)  expenses  incurred 
in  connection  with  the  promotion  and 
sale  of  shares  (collectively.  "Budgeted 
Expenses").  Under  the  existing  order, 
the  Trusts  also  may  issue  three  classes 
of  shares  that  are  identical  to  the  first 
class  except  that  the  applicable  Rule 
12b-l  Plan  may  provide  for  an 
additional  distribution  fee  for 
distribution-related  shareholder 
services.  The  Trusts  also  are  authorized 
to  issue  a  class  of  shares  that  is  identical 


*  Investment  Company  Act  Release  Nos.  17878 
(Nov.  27,  IMO)  (notice)  and  17915  (Dec.  24.  IMO) 
(order)  amending  Investment  Company  Act  Release 
Nos.  17144  (Sept.  20.  1989)  (notice)  and  17169  (Oct 
18, 1989)  (order).  If  granted,  the  order  requested  by 
the  application  will  supersede  these  prior  orders. 


to  the  other  four  classes  except  that  it 
is  not  subject  to  a  Rule  12b-l  Plan. 

B.  The  Variable  Pricing  Proposal 

1.  Applicants  propose  to  amend  the 
current  multiple  class  structure  to 
enable  each  Trust  to  offer  investors  the 
option  to  purchase  either  (a)  shares  with 
a  conventional  front-end  sales  load  and, 
in  certain  instances,  subject  to  a 
distribution  fee  ("Class  A  shares"  or  the 
"Front-End  Option");  or  (b)  shares 
subject  to  a  CDSC  and  a  higher 
distribution  fee  ("Class  B  shares"  or  the 
"Deferred  Option"),  in  addition  to  their 
current  class  structure  (the  "Variable 
Pricing  System").  Further,  under  the 
proposed  Variable  Pricing  System, 
applicants  may  from  time  to  time  create 
one  or  more  additional  classes  of  shares, 
the  terms  of  which  may  differ  from  the 
classes  currently  offered. 

2.  Under  the  Front-End  Option, 
investors  may  purchase  Class  A  shares 
at  net  asset  value  plus  a  front-end  sales 
load.  The  sales  load  generally  vdll  be 
reduced  for  larger  purchases  and  under 
a  right  of  accumulation  or  other 
discoimt  purchase  plans.  In  addition. 
Class  A  shareholders  of  certain  Trusts 
will  be  subject  to  a  distribution  fee 
under  a  Rule  12b-l  Plan  that  currently 
is  not  expected  to  exceed  .75%  of  each 
portfolio's  net  assets.  The  distribution 
fee  may  include  a  service  fee. a 

3.  Under  the  Deferred  Option.  Class  B 
shares  would  be  sold  at  net  asset  value 
without  the  imposition  of  a  sales  load  at 
the  time  of  purchase,  but  subject  to  a 
CDSC,  as  discussed  below.  Class  B 
shares  also  would  be  subject  to  a 
distribution  fee  under  a  Rule  12b-l  Plan 
that  would  compensate  SFS  for  its 
services  and  expenses  in  distributing 
each  portfolio's  shares,  including 
Budgeted  Expenses  and  service  fees.  It 
is  currently  expected  that  such 
distribution  fee,  combined  with  any 
service  fees,  would  not  exceed  1.00%  of 
each  portfolio's  net  assets.  The  1.00% 
fee  is  expected  to  be  a  combination  of 

a  .75%  oistribution  fee  under  a  Rule 
12b-l  Plan  and  a  .25%  service  fee,  but. 
whatever  level  of  fees  are  established, 
such  fees  shall  be  consistent  with  the 
NASD's  Rules  of  Fair  Practice. 

4.  Class  B  shares  may  convert  to  Class 
A  shares  after  expiration  of  the  period 
for  which  a  CDSC  is  imposed,  and 
thereafter  be  subject  to  the  lower  rule 
12b-l  fee  of  the  Class  A  shares.  For 
purposes  of  calculating  the  holding 
period  required  for  conversion.  Class  B 
shares  would  be  deemed  to  have  been 


3  The  term  "service  fee"  has  the  same  meaning  as 
used  In  the  amendment  to  Article  m.  Section  26  of 
the  Rules  of  Fair  Practice  of  the  NASD.  See 
Exchange  Act  Release  No.  30897  (July  7. 1992). 
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issued  on  the  date  on  which  the 
issuance  of  such  Class  B  shares  occurred 
or,  for  Class  B  shares  obtained  through 
an  exchange  or  a  series  of  exchanges, 
the  date  on  which  the  issuance  of  the 
original  Qass  B  shares  occurred.  All 
Class  B  shares  in  a  shareholder's 
account  that  were  purchased  through 
the  reinvestment  of  dividends  and  other 
distributions  paid  in  respect  of  Class  B 
shares  will  be  considered  to  be  held  in 
a  separate  sub-account.  Each  time  any 
Class  B  shares  in  the  shareholder's 
account  convert  to  Class  A  shares,  a  pro 
rata  portion  of  the  Class  B  shares  then 
in  the  sub-account  also  will  convert  to 
Class  A  shares. 

5.  From  time  to  time  each  Trust  may 
create  additional  classes  of  shares,  the 
terms  of  which  may  differ  from  the 
Class  A  and  Class  B  shares  only  in  the 
following  respects:  (a)  Any  such  class 
may  bear  different  distribution  and 
servicing  fees  in  conjunction  with  a 
Rule  12^1  Plan;  (b)  any  such  class  may 
be  offered  in  conjunction  with  a  non- 
rule  12b-l  shareholder  services  plan 
("Shareholder  Services  Plan")  with 
payments  made  to  financial  institutions; 
(c)  any  such  class  may  bear  different 
designations;  (d)  any  such  class  will 
have  exclusive  voting  rights  with 
respect  to  any  Rule  12b-l  Plan  adopted 
exclusively  with  respect  to  such  class, 
except  as  provided  in  condition  16  as 
set  forth  below;  (e)  any  such  class  may 
have  conversion  and/ or  exchange 
features  that  conform  to  the  description 
of  such  privileges  for  Class  A  and  Class 
B  shares;  and  (f)  any  such  class  may 
bear  any  of  the  incremental  expenses 
listed  in  condition  1(a),  infra  ("Class 
Expenses"). 

6.  Under  a  Rule  12b-l  Plan,  SFS 
would  make  payments  to  financial 
institutions  which  either  have  entered 
into  a  sales  agreement  with  SFS  with 
respect  to  the  distribution  of  shares  or 
a  service  agreement  whereby  such 
financial  institution  would  provide 
certain  services  to  their  customers  who 
beneficially  own  shares.  Under  a 
Sharehold  Services  Plan,  a  Trust  would 
enter  into  a  service  agreement  whereby 
such  financial  institution  would  provide 
certain  services  to  their  customers  who 
beneficially  own  shares.  In  the  event 
that  a  Trust  adopts  both  a  Rule  12b-l 
Plan  and  a  Shareholder  Services  Plan, 
services  provided  under  one  plan  will 
augment  or  replace,  rather  than 
duplicate,  services  provided  under  the 
other  plan. 

7.  IJnder  the  proposed  Variable 
Pricing  System,  all  expenses  incurred  by 
a  portfolio  urill  be  allocated  among  the 
various  classes  of  shares  based  on  the 
net  assets  of  the  portfolio  attributable  to 
each  class,  except  that  each  class's  net 


asset  value  and  expenses  will  reflect  the 
expenses  associated  with  that  class's 
Rule  12b-l  Plan  (if  any),  expenses 
associated  with  a  Shareholder  Services 
Plan  (if  any),  and  any  Class  Expenses. 
Because  of  the  higher  distribution  fee 
and  any  other  expenses  that  may  be 
attributable  to  a  class,  the  net  income 
attributable  to  and  the  dividends 
payable  on  one  class  vtrill  be  lower  than 
the  net  income  attributable  to  and  the 
dividends  payable  on  another  class. 

8.  Currently,  shares  of  one  class  of 
portfolio  of  a  Tr\ist  may  be  exchanged 
at  net  asset  value  for  the  same  class  of 
shares  of  other  portfolios  of  such  Trust 
It  is  contemplated  that  Class  B  shares  of 
a  portfolio  of  a  Trust  vrill  be 
exchangeable  only  for  Class  B  shares  of 
the  other  portfolios  of  such  Trust, 
including  Class  B  shares  of  money 
market  funds.  Class  A  shares  of  a 
portfoUo  which  is  not  a  money  market 
fund  will  be  exchangeable  only  for  Class 
A  shares  of  the  other  portfolios  of  such 
Trust,  including  Class  A  shares  of 
money  market  funds,  and  for  shares  of 
other  Trusts  which  do  not  impose  a 
CDSC.  Class  A  shares  of  a  poitfoUo 
which  is  a  money  market  fund  wriU  be 
exchangeable  for  other  Class  A  shares  at 
net  asset  value  plus  the  applicable  fi-ont- 
end  sales  load.  In  addition,  shares  of  a 
class  in  which  an  investor  is  no  longer 
eUgible  for  participation  may  be 
exchanged  tor  shares  of  a  portfolio  in 
which  that  investor  is  eligible  to 
participate.  All  exchange  privileges  will 
comply  with  rule  lla-3  imder  the  Act. 

9.  Some  of  the  additional  classes  will 
be  offered  only  to  certain  institutional 
offerees  (the  "Institutional  Classes"). 
The  offerees  of  the  shares  of  Class  A, 
Class  B,  and  additional  classes  other 
than  the  Institutional  Classes 
(collectively,  the  "Direct  Investor 
Classes")  will  not  overlap  with  the 
offerees  of  the  Institutional  Classes.  The 
Institutional  Classes  will  be  offered 
exclusively  to  the  following  five  limited 
categories  of  investors:  (a)  Benefit  plans; 
(b)  defined  contribution  retirement 
plans  maintained  by  the  Trusts' 
investment  advisers  or  their  affiUates  for 
the  benefit  of  their  employees;  (c)  banks 
or  insurance  companies  purchasing 
shares  for  their  own  accounts;  (d) 
registered  investment  companies  not 
affiliated  with  SFM  or  vdth  any 
investment  adviser  of  the  Trusts;  and  (e) 
endowment  funds  of  non-profit 
organizations. 

10.  The  benefit  plans  in  category  (a) 
will  have  several  common  features. 
Among  these  features  are  total  assets  in 
excess  of  $5  miUion  or  such  other 
amounts  as  the  Trusts  may  establish,  a 
separate  trustee  for  the  plan  who  is 
vested  with  investment  discretion  as  to 


plan  assets,  certain  limitations  on  the 
ability  of  plan  beneficiaries  to  access 
their  plan  investments  vnthout 
incurring  adverse  tax  consequences,  and 
such  other  characteristics  as  the  Trusts 
may  establish.*  Applicants  will  exclude 
individual  retirement  accounts  and 
retirement  plans  of  self-employed 
persons.  It  is  possible  that  Uie  Trusts' 
investment  advisers  may  serve  as 
investment  adviser  to  some  of  these 
plans. 

11.  The  retirement  plans  in  category 
(b)  will  consist  of  quahfied  defined 
contribution  plans  maintained  by  the 
Trusts'  investment  advisers  or  their 
affiUates  for  the  benefit  of  their 
employees  pursiiant  to  section  401(a)  of 
the  Internal  Revenue  Code.  The  assets  of 
such  plans  are  held  in  trust  by  a  trustee 
and  beneficiaries  have  limited  pre- 
retirement access  to  the  assets. 

12.  Like  category  (a),  the  entities  in 
categories  (c),  (d),  and  (e)  will  have  in 
common  the  essential  features  of 
substantial  assets  under  management 
and  investment  decision-making  by 
institutional  management  on  behalf  of 
the  entity  with  respect  to  the  purchase 
of  additional  classes  of  the  Trusts. 
Banks  and  insurance  companies 
tj'pically  employ  professional  staff  to 
manage  the  investment  of  cash  assets, 
and  portfolio  managers  make 
investment  decisions  on  behalf  of 
investment  companies.  Likewise,  an 
endowment  fund  of  a  non-profit 
organization  is  professionally  managed 
and  individual  donors  to  such  ^ 
endowment  funds  exercise  no  ' 
investment  discretion  on  behalf  of  the 
endowment  fund,  nor  would  such  an 
individual  donor  consider  a  direct 
investment  in  shares  of  a  Fund  as  an 
investment  alternative  in  lieu  of  a 
donation.  Thus,  no  possibility  exists 
that  an  individual  investor  would  be 
able  to  use  these  entities  as  a  conduit  for 
individual  investing  in  the  Institutional 
Class  shares. 

13.  Because  the  offerees  of  the  Direct 
Investor  Classes  do  not  fall  within  any 
of  the  categories  of  the  Institutional 
Classes,  offerees  of  the  Direct  Investor 
Classes  will  be  ineligible  to  purchase 
shares  of  the  Institutional  Classes. 
Conversely,  investors  in  categories  (a) 
and  (b)  may  fece  legal  obstacles  that 
would  prevent  them  from  purchasing 
shares  of  the  Ehrect  Investor  Class,  and 
investors  in  categories  (c),  (d),  and  (e), 
who  otherwise  could  purchase  Direct 
Investor  Class  shares,  will  be  directed  to 
purchase  shares  of  the  Institutional 


*  The  $5  miUion  misimum  asset  raquirement  for 
eDbtiat  In  (a)  assuras  thai  th«  category  of  invaston 
ara  of  suffideot  >ize  to  prevent  plans  from  being 
conduits  foi  individual  investing. 
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Classes  by  the  securities  dealer,  as 
required  by  applicants'  compliance 
procedures. 

C.  The  Proposed  CDSC 

1.  Applicants  also  request  an 
exemption  from  sections  2(a)(32). 
2(a)(35).  22(c).  and  22(d)  of  the  Act.  and 
rule  22c-l  thereunder,  to  permit  the 
Trusts  to  assess  and,  under  certain 
circumstances,  waive  a  CDSC  on 
redemptions  of  certain  shares  of  the 
Trusts.  The  amount  of  any  CDSC  will  be 
calculated  as  the  lesser  of  the  amount 
that  represents  a  specified  percentage  of 
the  net  asset  value  of  the  shares  at  the 
time  of  purchase,  or  the  amount  that 
represents  such  percentage  of  the  net 
asset  value  of  the  shares  at  the  time  of 
redemption. 

2.  No  CDSC  will  be  imposed  on  any 
shares  issued  prior  to  the  date  of  the 
order  granting  the  exemptive  relief.  No 
CDSC  will  be  imposed  on  (a) 
redemptions  of  shares  purchased  more 
than  seven  years  prior  to  redemption 
(the  "CDSC  Period"),  (b)  shares  derived 
from  the  reinvestment  of  distributions, 
or  (c)  amounts  representing  an  increase 
in  the  value  of  a  shareholder's  account 
due  to  capital  appreciation.  In 
determining  the  applicability  and  rate  of 
any  CDSC.  it  will  be  assumed  that  a 
redemption  is  made  first  of  shares 
representing  capital  appreciation,  next. 
of  shares  representing  reinvestment  of 
dividends  and  capital  gain  distributions, 
and  finally,  of  shares  held  by  the 
shareholder  for  the  longest  period  of 
time.  This  will  result  in  the  CDSC  being 
imposed  at  the  lowest  possible  rate. 
Redemption  requests  placed  by 
shareholders  who  own  both  Class  A  and 
Class  B  shares  of  a  portfolio  would  be 
satisfied  first  by  redeeming  the 
shareholder's  Class  A  shares,  unless  the 
shareholder  has  made  a  specific  election 
to  redeem  Class  B  shares. 

3.  Each  of  the  Trusts  is  requesting  the 
ability  to  waive  the  CDSC  for  one  or 
more  of  the  following  occurrences:  (a) 
On  redemptions  following  the  death  or 
disability,  as  defined  in  section  72(m){7) 
of  the  Internal  Revenue  Code  of  1986,  as 
amended  (the  "Code"),  of  a  shareholder 
if  redemption  is  made  within  one  year 
of  death  or  disabihty  of  a  shareholder: 
(b)  in  connection  with  a  lump-sum  or 
other  distribution  following  retirement 
or,  in  the  case  of  an  IRA  or  Keogh  Plan 
or  a  custodial  account  pxirsuant  to 
section  403(b)(7)  of  the  Code,  after 
attaining  age  59V2  (or  as  an  alternative 
after  attaining  age  7OV2).  and  any 
redemption  which  results  from  a  tax- 
free  return  of  an  excess  contribution 
pursuant  to  section  408(d)  (4)  or  (5)  of 
the  Code  or  from  the  death  or  disability 
of  the  employee;  (c)  in  connection  with 


redemptions  of  shares  purchased  by 
officers,  directors  or  trustees,  and 
employees  of  the  Trusts,  the  investment 
advisers  to  the  Trusts  and  their  affiliated 
entities,  the  Distribution  and  its 
affiliated  entities,  and  by  members  of 
the  immediate  families  of  such  persons; 
(d)  in  connection  with  redemptions  of 
shares  made  pursuant  to  a  shareholder's 
participation  in  any  systematic 
withdrawal  plan  adopted  by  a  Trust;  (e) 
in  part,  in  connection  with  redemptions 
by  large  accountholders;  (f)  in 
connection  with  redemptions  effected 
by  advisory  accounts  managed  by  the 
investment  advisers  to  the  Trusts  or 
their  affiliated  entities;  (g)  in  connection 
with  redemptions  by  tax-exempt 
employee  benefit  plans  that  result  from 
the  enactment  or  promulgation  of  any 
law  or  regulation  pursuant  to  which 
continuation  of  the  investment  in  the 
Trusts  would  be  improper;  and  (h)  in 
connection  with  redemptions  effected 
by  registered  investment  companies  in 
connection  with  the  combination  of  the 
investment  company  with  a  Trust  by 
merger,  acquisition  of  assets,  or  by  any 
other  transaction.  If  the  Trusts  waive  or 
reduce  the  CDSC.  such  waiver  or 
reduction  will  be  uniformly  applied  to 
all  offerees  in  the  class  specified. 

4.  If  the  trustees  of  a  Trust  that  has 
been  waiving  or  reducing  its  CDSC 
decide  not  to  waive  or  reduce  such 
CDSC  any  longer,  the  disclosure  in  that 
Trust's  prospectus  will  be  appropriately 
revised.  Any  shares  purchased  prior  to 
the  termination  of  such  waiver  or 
reduction  would  be  entitled  to  a  waiver 
or  reduction  of  the  CDSC  as  provided  in 
a  Trust's  prospectus  at  the  time  of  the 
purchase  of  such  shares. 

5.  Each  of  the  Trusts  may  provide  a 
pro  rata  credit  for  any  CDSC  paid  in 
connection  with  a  redemption  of  shares 
from  a  Trust  followed  by  a  reinvestment 
in  the  Trust  effected  within  365  days,  or 
a  shorter  period,  of  the  redemption.  The 
credit  will  be  paid  by  SFS. 

Applicants'  Legal  Analysis 

1.  Applicants  request  an  exemptive 
order  to  the  extent  that  the  proposed 
issuance  and  sale  of  multiple  classes  of 
shares  representing  interests  in  the 
Trusts  might  be  deemed:  (a)  To  result  in 
the  issuance  of  a  "senior  security" 
within  the  meaning  of  section  18(g)  and 
thus  be  prohibited  by  section  18(f)(1); 
and  (b)  to  violate  the  equal  voting 
provisions  of  section  18(i). 

2.  Applicants  believe  that  the 
proposed  Variable  Pricing  System 
would  better  enable  the  Trusts  to  meet 
the  competitive  demands  of  today's 
financial  services  industry.  The 
proposed  arrangement  would  permit  the 
Trusts  to  facilitate  both  the  distribution 


of  their  securities  and  provide  investors 
with  a  broader  choice  as  to  the  method 
of  purchasing  shares  without  assuming 
excessive  accounting  and  bookkeeping 
costs  or  unnecessary  investment  risks. 
Investors  also  would  be  able  to  benefit 
from  the  additional  safety  and  stability 
resulting  from  their  ability  to  invest  in 
established,  sizeable  investment  funds. 
Moreover,  to  the  extent  that  fixed  costs 
would  be  spread  over  a  greater  number 
of  shares  than  they  otherwise  would  be. 
applicants  maintain  that  owners  of  each 
class  of  shares  may  be  relieved  of  a 
portion  of  the  fixed  costs  normally 
associated  with  mutual  funds  since  they 
would  be  spread  over  a  greater  number. 

3.  Applicants  believe  that  the 
proposed  allocation  of  expenses  and 
voting  rights  relating  to  the  rule  12b-l 
plans,  shareholder  servicing  plans,  and 
Class  Expenses  in  the  manner  described 
is  equitable  and  would  not  discriminate 
against  any  group  of  shareholders.  In 
addition,  such  arrangements  should  not 
give  rise  to  any  conflict  of  interest 
because  the  rights  and  privileges  of  each 
class  of  shares  are  substantially 
identical  and  the  interests  of  the 
shareholders  with  respect  to 
distribution  fees  would  be  adequately 
protected  since  the  rule  12b-l  plans  for 
each  class  will  conform  to  the 
requirements  of  the  rule. 

4.  Apphcants  believe  that  the 
proposed  Variable  Pricing  System  does 
not  raise  any  of  the  legislative  concerns 
that  section  18  of  the  Act  was  designed 
to  address.  The  Variable  Pricing  System 
will  not  increase  the  speculative 
character  of  the  shares  of  the  Trusts.  The 
proposed  arrangement  does  not  involve 
borrowing,  nor  will  it  affect  the  Trusts' 
existing  assets  or  reserves.  Nothing  in 
the  Variable  Pricing  System  suggests 
that  it  will  facilitate  control  by  holders 
of  any  class  of  shares. 

Applicants'  Conditions 

Applicants  agree  that  any  order  of  the 
Commission  granting  the  requested 
relief  shall  be  subject  to  the  following 
conditions: 

1.  Each  class  of  shares  will  represent 
interests  in  the  same  portfolio  of 
investments  of  a  Trust  and  be  identical 
in  all  respects,  except  as  set  forth  below. 
The  only  differences  among  the  classes 
of  shares  of  a  Trust  will  relate  solely  to: 
(a)  The  method  of  financing  certain 
Class  Expenses  that  may  be  imposed 
upon  a  particular  class  of  shares  and 
which  are  Umited  to  (i)  incremental 
transfer  agent  fees  identified  by  the 
transfer  agent  as  being  attributable  to  a 
specific  class  of  shares;  (ii)  printing  and 
postage  expenses  related  to  preparing 
and  distributing  materials  such  as 
shareholder  reports,  prospectuses,  and 
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proxies  to  current  shareholders  of  a 
specific  class  of  shares;  (iii)  blue  sky 
registration  fees  incurred  by  a  class  of 
shares;  (iv)  federal  registration  fees 
incurred  by  a  class  of  shares;  (v)  the 
expense  of  administrative  personnel  and 
services  as  required  to  support  the 
shareholders  of  a  specific  class;  (vi) 
litigation  or  other  legal  expenses 
relating  solely  to  one  class  of  shares; 
(vii)  trustees'  fees  inciirred  as  a  result  of 
issues  relating  to  one  class  of  shares; 
and  (viii)  any  other  incremental 
ex-penses  subsequently  identified  that 
should  be  properly  allocated  to  one 
class  of  shares  which  shall  be  approved 
by  the  Commission  pursuant  to  an 
amended  order;  (b)  die  impact  of 
different  Rule  12b-l  Plan  (if  any),  or 
Shareholder  Services  Plan  (if  any) 
payments  made  by  a  particular  class  of 
shares  which  will  be  borne  solely  by 
shareholders  of  such  class;  (c)  the  fact 
that  classes  vdll  vote  separately  with 
respect  to  the  Trust's  Rule  12b-l  Plan 
and  Shareholder  Services  Plan,  except 
as  provided  in  condition  16  below;  (d) 
the  fact  that  only  certain  classes  will 
have  a  conversion  feature;  (e)  the 
different  exchange  privileges  of  the 
classes  of  shares;  and  (f)  the  designation 
of  each  class  of  shares  of  a  Trust. 

2.  The  Trustees  of  each  of  the  Trusts, 
including  a  majority  of  the  independent 
Trustees,  will  approve  the  Variable 
Pricing  System.  The  minutes  of  the 
meetings  of  the  Trustees  of  each  of  the 
Trusts  regarding  the  deUberations  of  the 
Trustees  with  respect  to  the  approvals 
necessary  to  implement  the  Variable 
Pricing  System  will  reflect  in  detail  the 
reasons  for  the  Trustees'  determination 
that  the  Variable  Pricing  System  is  in 
the  best  interests  of  both  the  Trust  and 
its  shareholders. 

3.  On  an  ongoing  basis,  the  Trustees 
of  the  Trust,  pursuant  to  their  fiduciary 
responsibilities  under  the  Act  and 
otherwise,  will  monitor  each  Trust  for 
the  existence  of  any  material  conflicts 
among  the  interests  of  the  various 
classes  of  shares.  The  Trustees, 
including  a  majority  of  the  independent 
Trustees,  shall  take  such  action  as  is 
reasonably  necessary  to  eliminate  any 
such  conflicts  that  may  develop.  The 
Administrator  and  the  Distributor  will 
be  responsible  for  reporting  any 
potential  or  existing  conflicts  to  the 
Trustees.  If  a  conflict  arises,  the 
Administrator,  the  Distributor,  and  the 
Trust's  investment  adviser  at  their  own 
costs  will  remedy  such  conflict  up  to 
and  including  establishing  a  new 
registered  management  investment 
company. 

4.  The  initial  determination  of  the 
Class  Expenses  that  wrill  be  allocated  to 
a  particular  class  and  any  subsequent 


changes  thereto  will  be  reviewed  and 
approved  by  a  vote  of  the  board  of 
Trustees  of  the  particular  Trust 
including  a  majority  of  the  Trustees  who 
are  not  interested  persons  of  the  Trust. 
Any  person  authorized  to  direct  the 
allocation  and  disposition  of  monies 
paid  or  payable  by  the  Tmst  to  meet 
Class  Expenses  shall  provide  to  the 
Trustees,  and  the  Trustees  shall  review, 
at  least  quarterly,  a  written  report  of  the 
amounts  so  expended  and  the  purposes 
for  which  such  expenditures  were 
made. 

5.  The  Trustees  of  the  Trust  will 
receive  quarterly  and  annual  statements 
concerning  Rule  12b-l  Plan  and 
Shareholder  Services  Plan  expenditiires 
complying  with  paragraph  Cb)(3)(ii)  of 
Rule  12b-l,  as  it  may  be  amended  from 
time  to  time.  In  the  statements,  only 
expenditures  properly  attributable  to  the 
sale  or  servicing  of  a  particular  class  of 
shares  will  be  used  to  justify  any  Rule 
12b-l  Plan  or  Shareholder  Services  Plan 
fee  charged  to  that  class.  Expenditures 
not  related  to  the  sale  or  servicing  of  a 
particular  class  will  not  be  presented  to 
the  Trustees  to  justify  any  fee 
attributable  to  that  class.  The 
statements,  including  the  allocations 
upon  which  they  are  based,  will  be 
subject  to  the  review  and  approval  of 
the  independent  Trustees  in  the  exercise 
of  their  fiduciary  duties. 

6.  If  any  class  will  be  subject  to  a 
Shareholder  Services  Plan,  such 
Shareholder  Services  Plan  vnll  be 
adopted  and  operated  in  accordance 
with  the  procedures  set  forth  in  rule 
12b-l  (b)  through  (f)  as  if  the 
expenditures  made  thereunder  were 
subject  to  Rule  12b-l,  except  that 
shareholders  need  not  enjoy  the  voting 
rights  sptecified  in  Rule  12b-l. 

7.  Dividends  paid  by  a  Trust  with 
respect  to  each  class  of  its  shares,  to  the 
extent  any  dividends  are  paid,  will  be 
calculated  in  the  same  manner,  at  the 
same  time,  on  the  same  day,  and  will  be 
in  the  same  amount,  except  that 
expenditures  associated  with  any  Rule 
12b-l  Plan  or  Shareholder  Services  Plan 
relating  to  a  particular  class  will  be 
borne  exclusively  by  such  class  and  any 
designated  Class  Expenses  will  be  borne 
exclusively  by  the  a%cted  class. 

8.  The  methodology  and  procedures 
for  calculating  the  net  asset  value  and 
dividends  and  distributions  of  the 
various  classes  and  the  proper 
allocation  of  income  and  expenses 
among  the  various  classes  has  been 
reviewed  by  an  expert  (the 
"Independent  Examiner").  The 
Independent  Examiner  has  rendered  a 
report  to  the  applicants,  which  has  been 
provided  to  the  staff  of  the  SEC,  stating 
that  such  methodology  and  procedures 


are  adequate  to  ensure  that  such 
calculations  and  allocations  will  be 
made  in  an  appropriate  manner.  On  an 
ongoing  basis,  the  Independent 
Examiner,  or  an  appropriate  substitute 
Independent  Examiner,  will  monitor  the 
manner  in  which  the  calculations  and 
allocations  are  being  made  and,  based 
upon  such  review,  will  render  at  least 
annually  a  report  to  the  Trust  that  the 
calculations  and  allocations  are  being 
made  properly.  The  reports  of  the 
Independent  Examiner  shall  be  filed  as 
part  of  the  periodic  reports  filed  with 
the  SEC  pursuant  to  sections  30(a)  and 
30(b)(1)  of  the  Act.  The  workpapers  of 
the  Independent  Examiner  with  respect 
to  such  reports,  following  request  by  the 
Trusts  (which  the  Trusts  agree  to  make), 
will  be  available  for  inspection  by  the 
SEC  staff  upon  the  written  request  for 
such  workpapers  by  a  senior  member  of 
the  Division  of  Investment  Management, 
limited  to  the  Director,  an  Associate 
Director,  the  Chief  Accountant,  the 
Chief  Financial  Analyst,  an  Assistant 
Director  and  any  Regional 
Administrators  or  Associate  and 
Assistant  Administrators.  The  initial 
report  of  the  Independent  Examiner  is  a 
"Special  Purpose"  report  on  the  "Design 
of  a  System."  as  described  in  SAS  No. 
44  of  the  AICPA.  The  ongoing  reports 
will  be  "reports  on  policies  and 
procedures  placed  in  operation  and  tests 
of  operating  effectiveness"  as  defined 
and  described  in  SAS  No.  70  of  the 
AICPA,  as  it  may  be  amended  fi-om  time 
to  time,  or  in  similar  auditing  standards 
as  may  be  adopted  by  the  AICPA  from 
time  to  time. 

9.  Applicants  have  adequate  facilities 
in  place  to  ensiu«  implementation  of  the 
methodology  and  procedures  for 
calculating  the  net  asset  value  and 
dividends  and  distributions  of  the 
various  classes  of  shares  and  the  proper 
allocation  of  income  and  expenses 
among  the  various  classes  of  shares  and 
this  representation  has  been  concurred 
with  by  the  Independent  Examiner  in 
the  initial  report  referred  to  in  condition 
(8)  above  and  will  be  conciured  with  by 
the  Independent  Examiner,  or  an 
appropriate  substitute  Independent 
Examiner,  or  an  ongoing  basis  at  least 
annually  in  the  ongoing  reports  referred 
to  in  condition  (8)  above.  Applicants 
will  take  immediate  corrective  measures 
if  this  representation  is  not  concurred  in 
by  the  Independent  Examiner  or 
appropriate  substitute  Independent 
Examiner. 

10.  The  prospectuses  for  each 
portfolio  of  the  Trusts  wrill  contain  a 
statement  to  the  effect  that  a  financial 
institution  and  any  other  person  entitled 
to  receive  compensation  for  selling  or 
servicing  shares  of  the  Trust  may 
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receive  difierent  compensation  with 
respect  to  one  particular  class  of  shares 
over  another  in  the  Trust. 

11  The  Distributor  will  adopt 
compliance  standards  as  to  when  shares 
of  a  particular  class  may  appropriately 
be  sold  to  r  articular  inventors. 
Applicants  will  require  all  persons 
selling  shares  of  the  Trusts  to  agree  to 
conform  to  these  standards.  Such 
compliance  standards  will  require  that 
all  investors  eligible  to  purchase  shares 
of  the  Institutional  Classes  be  sold  only 
shares  of  the  Institutional  Classes,  rather 
than  any  other  class  of  shares  offered  by 
the  Trust. 

12.  The  conditions  pursuant  to  which 
the  exemptive  order  is  granted  and  the 
duties  and  responsibilities  of  the 
Trustees  of  the  Trusts  with  respect  to 
the  Variable  Pricing  System  wUl  be  set 
forth  in  guidelines  which  will  be 
furnished  to  the  Trustees. 

13.  Each  Trust  will  disclose  the 
respective  expenses,  performance  data, 
distribution  arrangements,  services, 
fees,  initial  sales  loads,  deferred  sales 
loads,  and  exchange  privileges 
applicable  to  each  class  of  shares  other 
than  the  L    dtutional  Qasses  in  every 
prospectus,  regardless  of  whether  all 
classes  of  shares  are  oSered  through 
each  prospectus.  The  Institutional 
Classes  will  be  offered  solely  pursuant 
to  a  separate  prospectus(es).  The 
prospectus(es)  for  the  Institutional 
Classes  will  disclose  the  existence  of  the 
Trust's  other  classes  and  will  identify 
the  entities  eligible  to  purchase  such 
shares,  and  the  prospectuses  for  the 
Trust's  other  classes  will  disclose  the 
existence  of  the  Institutional  Classes 
and  will  identify  the  persons  eligible  to 
purchase  shares  of  such  class.  Each 
Trust  will  disclose  the  respective 
expenses  and  performance  data 
applicable  to  all  classes  of  shares  in 
every  shareholder  report.  The 
shareholder  reports  will  contain,  in  the 
statement  of  assets  and  liabihties  and 
statement  of  operations,  information 
related  to  '  /  a  "Trust  as  a  whole  generally 
and  not  on  a  per  class  basis.  Each 
Trust's  per  share  data,  however,  will  be 
prepared  on  a  per  class  basis  with 
respect  to  all  classes  of  shares  of  such 
Trust.  To  the  extent  any  advertisement 
or  sales  Uterature  describes  the  expenses 
or  performance  data  applicable  to  any 
class  of  shares,  it  will  also  disclose  the 
respective  expenses  andi'or  performance 
data  applicable  to  all  classes  of  shares, 
except  the  Institutional  Classes. 
Advertismg  materials  reflecting  the 
expenses  or  performance  data  for  the 
Institutional  Classes  will  be  available 
only  to  those  persons  eligible  to 
purchase  such  Institutional  Classes.  The 
information  provided  by  applicants  for 


pubhcation  in  any  newspaper  or  similar 
hsting  of  the  Triist's  not  asset  value  and 
public  oRiaring  price  will  present  each 
class  of  shares,  except  the  Institutional 
Classes,  separately. 

14.  Applicants  acknowledge  that  the 
grant  of  the  exemptive  order  requested 
by  the  appUcation  will  not  imply  SEC 
approval,  authorization,  or  acquiescence 
in  any  particular  level  of  payments  that 
the  Tnuts  may  make  pursuant  to  a  Rule 
12b-l  Plan  or  Shareholder  Services  Plan 
in  reliance  on  the  exemptive  order. 

15.  Any  class  of  shares  with  a 
conversion  feature  (the  "Purchase 
Class")  vrill  convert  into  another  class  of 
shares  (the  "Target  Class")  on  the  basis 
of  the  relative  net  asset  values  of  the  two 
classes,  without  the  imposition  of  any 
sales  load,  fee.  or  other  charge.  After 
conversion,  the  converted  shares  will  be 
subject  to  an  asset-based  sales  charge 
and/or  service  fee  (as  those  terms  are 
defined  in  Article  ID,  Section  26  of  the 
NASD's  Rules  of  Fair  Practice),  if  anv. 
that  in  the  aggregate  are  lower  than  the 
asset-based  sales  charge  and  service  fee 
to  which  they  were  subject  prior  to  the 
conversion. 

16.  If  a  Trust  implements  any 
amendment  to  its  Rule  12b-l  Plan  (or, 
if  presented  to  shareholders,  adopts  or 
implements  any  amendment  of  a  non- 
rule  12b-l  shareholder  services  plan) 
that  would  increase  materially  the 
amount  that  may  be  borne  by  the  Target 
Class  shares  under  the  plan,  existing 
Purchase  Class  shares  will  stop 
converting  into  Target  Class  shares 
unless  the  Purchase  Class  shareholders, 
voting  separately  as  a  class,  approve  the 
proposal  The  Trustees  shall  taxe  such 
action  as  is  necessary  to  ensure  that 
existing  Purchase  Class  shares  are 
exchanged  or  converted  into  a  new  class 
of  shares  ("New  Target  Class"),  identical 
in  all  material  respects  to  the  Target 
Class  as  it  existed  prior  to 
impiementabon  of  the  proposal,  no  later 
than  the  date  such  shares  previously 
were  scheduled  to  convert  into  the 
Target  Class.  If  deemed  advisable  by  the 
Trustees  to  implement  the  foregoing, 
such  action  may  include  the  exchange 
of  all  existing  Purchase  Class  shares  for 
a  new  class  (the  "New  Purdiase  Class"), 
identical  to  existiiig  Purchase  Class 
shares  in  all  material  respects  except 
that  New  Purchase  Class  shares  will 
convert  into  New  Target  Class  shares. 
The  New  Target  Class  and  New 
Purchase  Class  may  be  formed  without 
further  exemptive  rehef.  Exchanges  or 
conversions  described  in  this  condition 
shall  be  effected  in  a  manner  that  the 
Trustees  reasonably  believe  will  not  be 
subject  to  federal  taxation.  In 
accordance  with  condition  3,  any 
additional  cost  associated  with  the 


creation,  exchange,  or  conversion  of  the 
New  Target  Class  or  New  Purchase  Class 
shall  be  borne  solely  by  the 
Administrator,  the  Distributor,  and  the 
Trust's  investment  adviser.  The 
Purchase  Class  shares  sold  after  the 
implementation  of  the  proposal  may 
convert  into  Target  Class  shares  subject 
to  the  higher  maximum  payment, 
provided  that  the  material  features  of 
the  Target  Class  plan  and  the 
relationship  of  such  plan  to  the 
Purchase  Class  shares  are  disclosed  in 
an  effective  registration  statement. 

17.  Apphcants  will  comply  with  the 
provisions  of  proposed  rule  6c-10  under 
the  Act,  Investment  Company  Act 
Release  No.  16619  (Nov.  2, 1988),  as 
such  rule  is  oirrently  proposed  and  as 
it  may  be  reproposea,  adopted  or 
amended. 

For  the  SEC,  by  the  Division  of  Inrestment 
Management,  under  delegated  authority. 
looathan  G.  K«tz, 
Secretary. 

[FR  Doc.  93-22527  Filed  9-14-93;  8.45  am] 
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The  Society  Funds,  et  at.;  Application 
for  Exemption 

September  9, 1993. 

AGENCY:  Securities  and  Exchange 

Conunission  ("SEC"). 

ACTION:  Notice  of  application  for 

exemption  under  the  Investment 

Company  Act  of  1940  ("Act"). 

APPUCANTS:  The  Society  Funds,  The 
Highmark  Group,  The  Parkstone  Group 
of  Funds,  Conestoga  Family  of  Funds, 
The  ASO  Outlook  Group,  The  Sessions 
Group,  American  Performance  Funds, 
The  Coventry  Group.  BB&T  Mutual 
Funds  Group,  and  any  other  registered 
investment  companies  for  which  The 
Winsbury  Company  Limited  Partnership 
("Winsbury").<jr  any  person  directly  or 
indirectly  controlling,  controlled  by,  or 
under  common  control  with  Winsbury 
(the  "Winsbury  Affiliates '),  now  or  in 
the  future  serves  as  principal 
underwriter  and  for  which  the  Advisers 
(as  defined  below),  or  any  person 
directly  or  indirectly  controlling, 
controlled  by,  or  xuider  common  control 
with  the  Advisers  (the  "Adviser 
Affiliates"),  now  or  in  the  future  serve 
as  investment  adviser  (the  "Funds"); 
Society  Asset  Management,  Inc..  Clay 
Finlay.  Inc..  The  Bank  of  California, 
N.A.,  First  of  America  Investment 
Corporation,  Meridian  Investment 
Company,  AmSouth  Bank,  N.A., 
National  Bank  of  Commerce,  Bank  One, 
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Arizona.  N.A.,  First  National  Bank  of 
Omaha,  BancOklahoma  Trust  Company. 
AMR  Investment  Services,  Inc., 
Boatmen's  Trust  Company,  Amcore 
Capital  Management,  Inc.,  Anal>'tical 
Risk  Management,  Ltd.,  and  Branch 
Banking  and  Trust  Company  (the 
"Advisers");  Winsbury;  and  The 
Winsbury  Service  Corporation 
("Winsbury  Service"). 

RELEVANT  ACT  SECTIONS:  Order  requested 
under  sections  6(c)  and  17(b)  for  an 
exemption  from  the  provisions  of 
sections  12(d)(1)(A)  and  17(a),  and 
pursuant  to  section  17(d)  and  rule  17d- 
1  to  permit  certain  joint  transactions. 

SUMMARY  OF  APPUCATION:  Applicants 
seek  a  conditional  order  to  permit  non- 
money  market  series  (the  "Non-Money 
Market  Series")  of  a  Fund  to  utilize  the 
cash  reserves  that  have  not  been 
invested  in  portfolio  securities 
("Uninvested  Cash")  to  purchase  shares 
of  one  or  more  of  the  money  market 
series  (the  "Money  Market  Series")  of 
such  Fund. 

FILING  DATE:  The  application  was  filed 
on  December  14, 1992,  and  amended  on 
May  11, 1993  and  September  1, 1993. 

HEARING  OR  NOTIFICATION  OF  HEARING:  An 

order  granting  the  application  will  be 
issued  unless  the  SEC  orders  a  hearing. 
Interested  persons  may  request  a 
hearing  by  writing  to  the  SEC's 
Secretary  and  serving  applicants  with  a 
copy  of  the  request,  personally  or  by 
mail.  Hearing  requests  should  be 
received  by  the  SEC  by  5:30  p.m.  on 
October  4, 1993,  and  should  be 
accompanied  by  proof  of  service  on 
applicants,  in  the  form  of  an  affidavit  or, 
for  lawyers,  a  certificate  of  service. 
Hearing  requests  should  state  the  nature 
of  the  writer's  interest,  the  reason  for  the 
request,  and  the  issues  contested. 
Persons  who  wish  to  be  notified  of  a 
hearing  may  request  such  notification 
by  writing  to  the  SEC's  Secretary. 

ADDRESSES:  Secretary.  SEC,  450  Fifth 
Street,  NW..  Washington,  DC  20549. 
Apphcants,  c/o  Charles  H.  Hire,  Baker  & 
Hostetler,  65  East  State  Street, 
Columbus.  Ohio  43215. 

FOR  FURTHER  INFORMATION  CONTACT: 
James  E.  Anderson,  Staff  Attorney,  at 
(202)  272-7027.  or  C.  David  Messman. 
Branch  Chief,  at  (202)  272-3018 
(Division  of  Investment  Management. 
Office  of  Investment  Company 
Regulation). 


SUPPLEMENTARY  INFORMATION:  Th^ 

follovmig  is  a  summary  of  the 
application.  The  complete  application 
may  be  obtained  for  a  fee  from  the  SEC's 
Public  Reference  Branch. 


Applicants'  Representatioiu 

1.  The  Society  Funds  ("Society")  is  a 
registered  open-end  management 
investment  company  organized  as  a 
Massachusetts  business  trust.  Society 
offers  shares  in  ten  series,  three  of 
which  are  Money  Market  Series  and 
seven  of  which  are  Non-Money  Market 
Series.  Society  Asset  Management.  Inc. 
is  the  investment  edviser  for  each  of 
Society's  series  other  than  the 
International  Grov^  Portfolio,  whose 
investment  adviser  is  Clay  Finlay,  Inc. 

2.  The  Highmark  Group  ("Hignmark") 
is  a  registered  open-end  management 
investment  comp>any  organized  as  a 
Massachusetts  business  trust.  Highmark 
offers  shares  in  eight  series,  five  of 
which  are  Money  Market  Series  and 
three  of  which  are  Non-Money  Market 
Series.*  Merus  Capital  Management,  a 
division  of  The  Bank  of  Cahfomia.  N.A.. 
is  the  investment  adviser  for  each  of 
Highmark's  series.  The  Bank  of 
Cahfomia,  N.A.  also  provides  sub- 
administrator,  sub>transfer  agency  and 
sub-accounting  ser/ices  to  each  of  the 
Highmark  series. 

3.  The  Parkstone  Group  of  Funds 
("Parkstone")  is  a  registered  open-end 
management  investment  company 
organized  as  a  Massachusetts  business 
trust.  Parkstone  offers  shares  in  fourteen 
series,  three  of  which  are  Money  Market 
Series  and  eleven  of  which  are  Non- 
Money  Market  Series.  First  of  America 
Investment  Corporation  is  the 
investment  adviser  for  each  of  the 
Parkstone  series.  Ivory  &  Sime 
International.  Inc.  and  Ivory  &  Sime  pic 
are  sub-investment  advisers  for  the 
Parkstone  International  Discovery  Fund 
series. 

4.  Conestoga  Family  of  Funds 
("Conestoga")  is  a  registered  open-end 
management  investment  company 
organized  as  a  Massachusetts  Dusiness 
trust.  Conestoga  offers  shares  in  seven 
series,  three  of  which  are  Money  Market 
Series  and  four  of  which  are  Non-Money 
Market  Series.  Meridian  Investment 
Company  is  the  investment  adviser  of 
each  of  the  Conestoga  series. 

5.  The  ASO  Outlook  Group  ("ASO") 
is  a  registered  open-end  management 
investment  company  organized  as  a 
Massachusetts  business  trust.  ASO 
offers  shares  in  eight  series,  three  of 
which  are  Money  Market  Series  and  five 
of  which  are  Non-Money  Market 
Series.'  AmSouth  Bank.  N.A.  is  the 


1  Four  additional  Non-Money  Market  Series  have 
been  registered  and  have  effective  registration 
statements  but  currently  an  not  being  offered  to  the 
public. 

1  Three  additional  Non-Money  Market  Sehes  have 
been  registered  and  have  effective  registration 
statements  but  currently  an  not  being  offered  to  the 
pubUc.  I 


investment  adviser  for  each  of  the  ASO 
series. 

6.  The  Sessions  Group  ("Sessions")  is 
a  registered  open-end  management 
investment  company  organized  as  an 
Ohio  business  trust.  Sessions  offers 
twelve  series,  three  of  which  are  Money 
Market  Series  and  nine  of  which  are 
Non-Money  Market  Series.  National 
Bank  of  Commerce  is  investment 
adviser  to  four  of  the  Sessions  series, 
including  one  Money  Market  Series. 
Bank  One,  Arizona,  N.A.  is  the 
investment  adviser  to  four  of  the 
Sessions  series,  including  one  Money 
Market  Series.  First  National  Bank  of 
Omaha  is  investment  adviser  to  four  of 
the  Sessions  series,  including  one 
Money  Market  Series. 

7.  American  Performance  Funds 
("American")  is  a  registered  open-end 
management  investment  company 
organized  as  a  Massachusetts  business 
trust.  American  offers  shares  in  seven 
series,  two  of  which  are  Money  Market 
Series  and  five  of  which  are  Non-Money 
Market  Series.  BancOklahoma  Trust 
Company  ("BancOklahoma")  is  the 
investment  adviser  for  each  of  the 
American  series  other  than  the  Cash 
Management  Fund,  a  Money  Market 
Series  whose  investment  adviser  is 
AMR  Investment  Services,  Inc. 
("AMR").  AMR  also  serves  jointly  with 
BancOklahoma  as  investment  adviser  to 
American's  other  Money  Market  Series. 

8.  The  Conventry  Group  ("Coventry") 
is  a  registered  open-end  management 
investment  company  organized  as  a 
Massachusetts  business  trust.  Conventry 
currently  offers  shares  in  five  series,  two 
of  which  are  Money  Market  Series  and 
three  of  which  are  Non-Money  Market 
Series.'  Amcore  Capital  Management  is 
the  investment  adviser  for  each  of  the 
Coventry  series,  except  one  Money 
Market  Series  whose  investment  adviser 
is  Boatmen's  Trust  Company. 

9.  BB&T  Mutual  Funds  Group 
("BB&T")  is  a  registered  open-end 
management  investment  company 
organized  as  a  Massachusetts  business 
trust.  BB&T  offers  shares  in  six  series, 
one  of  which  is  a  Money  Market  Series 
and  five  of  which  are  Non-Money 
Market  Series.  Branch  Banking  and 
Trust  Company  is  the  investment 
adviser  for  each  of  the  BB&T  series. 

10.  Winsbury.  a  broker-dealer 
registered  imder  the  Securities 
Exchange  Act  of  1934,  is  the  principal 
underwriter  and  administrator  for  each 
of  the  Funds.  Winsbury  is  entitled  to 
receive  fees  for  administrative  services 


>  One  additional  Non-Money  Market  Series  hat 
been  registered  and  has  an  effective  registration 
statement  but  currently  is  not  being  offered  to  the 
public.  Analytical  Risk  Management,  Ltd.  i*  the 
investment  adviser  for  such  •arias. 
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based  on  a  (Mrcentage  of  net  assets  from 
each  of  the  Funds. 

11.  Winsbury  Service,  an  Ohio 
corporation  under  common  ownership 
with  Wmsbury,  provides  transfer  agency 
and  fund  accounting  services  to  each  of 
the  Funds.  Winsbury  Service  is  entitled 
to  receive  fees  firom  each  of  the  Funds 
for  serving  as  transfer  agent  based 
primarily  on  the  number  of  shareholders 
of  each  Fund,  and  for  providing 
accounting  services  based  upon  a 
percentage  of  the  Funds'  net  assets. 

12.  Ea«3i  of  the  Advisers  received  an 
investment  advisory  fee  from  the  series 
that  they  advise  ba^d  upon  a 
percentage  of  net  assets  of  such  series. 
The  Bar.k  of  California,  Bank  One. 
Arizona.  N.A.,  First  National  Bank  of 
Omaha,  and  Boatmen's  Trust  Company 
also  receive  fees  based  upon  a 
percentage  of  net  assets  of  the  series  that 
they  advis*^'  '  jr  acting  as  custodians  for 
such  series.  The  Bank  of  California 
receives  fees  based  upon  a  percentage  of 
net  assets  from  the  Highmark  series  for 
performing  sub-administrative  and  sub- 
accounting  services. 

13.  The  Non-Monday  Market  Series  of 
each  Fund  invest  in  a  variety  of  debt 
and/or  equity  securities.  The  Money 
Market  Series  of  each  Fund  seek  current 
income,  liquidity,  and  capital 
preservation  by  investing  in  short-term 
money  market  Instruments  such  as  U.S. 
Government  securities,  bank 
obligations,  commercial  paper, 
municipal  obligations,  or  repurchase 
agreements  secured  by  Government 
securities. 

14.  Each  Non -Money  Market  Series 
has,  or  may  be  expected  to  have. 
Uninvested  Cash  in  its  custodian  bank 
which  may  be  invested  directly  in 
individual :'  ort-term  money  market 
instruments,  or  may  not  otherwise  be 
invested  in  any  portfolio  securities.  This 
Uninvested  Cash  may  result  from  a 
variety  of  sources,  including  dividends 
or  interest  received  on  portfolio 
securities,  unsettled  securities 
transactions,  reserves  held  for 
investment  strategy  purposes,  scheduled 
maturity  of  investments.  Uquidation  of 
investment  securities  to  meet 
anticipated  redemptions,  dividend 
payments,  and  new  monies  received 
from  investors. 

13.  Applicants  seek  an  order  that 
would  permit  the  Non-Money  Market 
Series  of  a  Fund  to  utilize  Uninvested 
Cash  to  purchase  shares  of  one  or  more 
of  the  Money  Market  Series  of  such 
Fund  and  the  Money  Market  Series  of  a 
Fund  to  sell  their  shares  to,  and  to 
redeem  their  shares  from,  the  Non- 


Money  Market  Series  of  such  Fund.* 
The  Uninvested  Cash  held  by  an 
individual  Non-Money  Market  Series  at 
any  particular  time  may  not  be  large 
enough  generally  to  make  economical 
direct  investments  in  money  market 
instruments.  However,  by  investing 
Uninvested  Cash  in  Money  Market 
Series,  the  Non-Money  Market  Series 
will  reduce  their  transaction  costs, 
create  more  liquidity,  enjoy  greater 
returns  on  the  Uninvested  Cash,  and 
further  diversify  their  holdings. 

16.  Under  the  proposal,  no  sales 
charge,  contingent  deferred  sales  charge, 
rule  12b-l  fee,  or  other  underwriting  or 
distribution  fee  will  be  charged  by  a 
Money  Market  Series  or  any  underwriter 
with  respect  to  purchases  of  shares  of 
such  Money  Market  Series  made  with 
Uninvested  Cash,  or  upon  the 
redemption  of  such  shares.  In  order  to 
avoid  duplicative  management  fees, 
Winsbury.  Winsbury  Service,  the 
Advisers,  and  their  respective  afHliates 
will  reduce  their  fees  charged  to  a  Non- 
Money  Market  Series  by  the  amount  that 
such  service  providers  received  as  a 
result  of  the  Non-Money  Market  Series' 
investments  in  the  Money  Market 
Series,  to  the  extent  that  such  fees  are 
based  upon  the  Non-Money  Market 
Series'  assets  invested  in  shares  of  the 
Money  Market  Series. 

17.  To  ensure  that  the  Non-Money 
Market  Series  will  not  exert  any  undue 
influence  in  the  voting  process  for  any 
matter  submitted  to  a  vote  by  the 
shareholders  of  a  Money  Market  Series, 
the  Non-Money  Market  Series  will  vote 
their  shares  of  the  Money  Market  Series 
in  proportion  to  the  vote  by  all  other 
shareholders  of  such  Money  Market 
Series.  The  Non-Money  Market  Series 
will  purcliasa  and  redeem  shares  of  the 
Money  Market  Series  at  the  same  time 
and  price,  and  will  receive  dividends 
and  bear  expenses,  on  the  same  basis  as 
all  other  shareholders  of  the  Money 
Market  Series. 

18.  Applicants  also  request  relief  that 
would  permit  the  Non-Money  Market 
Series  to  invest  Uninvested  Cash  in.  and 
hold  shares  of.  a  Money  Market  Series 
in  excess  of  the  percentage  limitations 
set  forth  in  section  12(d)(1)(A).  The 
value  of  the  shares  held  by  a  Non- 
Money  Market  Series,  however,  will  be 
limited  as  follows:  (a)  Each  Non-Money 
Market  Series  will  be  permitted  to 


«Priur  to  (ubmission  of  this  appUcation,  certain 
of  ihe  apphcar.tj  had  participated  in  such  activity. 
ThoM  applicants  w«re  advised  bt/  tha  SEC.  staff  ttiat 
in  tha  st^s  opmton  porchasa*  and  sala«  of  Money 
Market  Sarias  shares  between  the  Non-Money 
Market  Series  and  the  Money  Market  Series  viulatad 
section  17  of  the  Act.  Applicants  have  discontinued 
such  practice  pending  an  •senptive  order  of  the 
Commission.  Any  exemptive  teUaf  will  only  be 
prospective  in  its  application. 


invest  Uninvested  Cash  in,  and  hold 
shares  of,  a  Money  Market  Series  only 
to  the  extent  that,  (i)  the  Non-Money 
Market  Series'  aggregate  investment  in 
the  Money  Market  Series  does  not 
exceed  the  greater  of  5%  of  such  Non- 
Money  Market  Series'  total  net  assets  or 
$2.5  million,  and  (ii)  the  Non-Money 
Market  Series'  aggregate  investment  in 
all  investment  companies  (including  all 
Money  Market  Series)  does  not  exceed 
10%  of  such  Non-Money  Market  Series 
total  net  assets;  and  (b)  no  single  Non- 
Money  Market  Series  will  be  permitted 
to  own  more  than  3%  of  the  outstanding 
shares  of  any  single  Money  Market 
Series  or  any  other  Investment 
company. 

Applicant's  Legal  Conclusions 

1.  Under  section  6(c),  the  SEC  may 
exempt  any  person  or  transaction  from 
any  provision  of  the  Act  or  any  rule 
thereunder  to  the  extent  that  such 
exemption  is  necessciry  or  appropriate 
in  the  public  interest  and  consistent 
with  the  protection  of  investors  and  the 
purposes  fairly  intended  by  the  policy 
and  provisions  of  the  Act.  Applicants 
seek  relief  under  section  6(c)  for  an 
exemption  from  section  12(d)(1)(A)  and 
so  that  the  exemption  granted  from 
section  17  applies  to  a  class  of 
transactions,  rather  than  to  a  single 
transaction.  Applicants  state  that  the 
proposed  transactions  meets  the 
standards  for  relief  under  section  6(c) 
because  they  will  allow  applicants  to 
reduce  their  transaction  costs,  create 
more  liquidity,  enjoy  greater  returns  on 
the  Uninvested  Cash,  and  further 
diversify  their  holdings. 

2.  Section  12(d)(1)(A)  sets  certain 
limits  on  an  investment  company's 
ability  to  invest  in  the  shares  of  another 
investment  company.  Section  12(d)(1)  is 
intended  to-protect  an  investment 
company's  shareholders  from  undue 
influence  over  portfolio  management 
through  the  threat  of  large  scale 
redemptions,  the  acquisition  of  voting 
control,  the  layering  of  sales  charges  and 
advisory  fees,  and  the  creation  of  a 
complex  structure  that  dissuades  a 
shareholder  from  ascertaining  the  true 
value  of  the  subject  security.  None  of 
those  perceived  abuses  is  created  by 
applicant's  proposal. 

3.  Section  17(a)  makes  it  unlawful  for 
any  affiliated  person  of  a  registered 
investment  company,  acting  as 
principal,  to  sell  any  security  to.  or 
purchase  any  security  from,  such 
investment  company.  The  series  of  a 
Fund  may  be  deemed  to  be  affiliated 
persons  of  each  other  by  virtue  of  being 
under  common  control  because  each 
Fund  has  one  board  of  trustees,  one 
principal  underwriter  and 
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administrator,  one  accountant,  and  in 
some  instances,  one  investment  adviser 
and  one  transfer  agent. 

4.  Section  17[bJ  permits  the  SEC  to 
exempt  a  transaction  from  the 
provisions  of  section  17(a)  if  the  terms 
of  the  proposed  transaction,  including 
the  consideration  to  be  paid  or  received, 
are  reasonable  and  fair  and  do  not 
involve  overreaching  on  the  part  of  any 
person  concerned,  and  the  proposed 
transaction  is  consistent  with  the  policy 
of  each  registered  investment  company 
concerned  and  the  general  purposes  of 
the  Act.» 

5.  Section  17(d)  of  the  Act  and  role 
17d-l  thereunder,  in  the  absence  of  an 
order  granted  by  the  Commission, 
prohibit  an  affiliated  person  of  a 
registered  investment  company,  or  an 
affihated  person  of  such  person,  acting 
as  principal,  from  participating  in,  or 
effecting  any  transaction  in  connection 
with,  any  joint  enterprise  or  other  joint 
arrangement  in  which  any  such 
registered  company,  or  a  company 
controlled  by  such  registered  company 
is  a  participant.  Under  rule  17d-l,  the 
Commission  may  permit  a  proposed 
joint  transaction  if  participation  by  a 
registered  investment  company  is 
consistent  with  the  provisions,  policies, 
and  purposes  of  the  Act  and  not  on  a 
basis  less  advantageous  than  that  of 
other  participar.i  j. 

6.  Applicants  submit  that  the  terms  of 
the  proposed  transactions  are  fair  and 
reasonidile,  consistent  with  the  pohcies 
and  purposes  of  the  Act,  and  do  not 
present  the  possibility  for  overreaching 
because  the  Non-Money  Market  Series 
will  purchase  and  redeem  shares  of  the 
Money  Market  Series  at  net  asset  value 
and  there  will  be  no  imposition  of 
double  management  or  administrative 
costs.  Applicants  ako  state  that  the 
proposed  transactions  meets  the 
standards  for  relief  under  section  6(c) 
because  they  Vkill  allow  applicants  to 
reduce  their  transaction  costs,  create 
more  liqiiidity,  enjoy  greater  returns  on 
the  Uninvested  Cash,  and  further 
diversify  their  holdings. 

Appticaofts'  Conditions 

1.  Each  of  the  Money  Market  Series 
will  cakniiate  its  net  asset  value  in 
accordance  with  nile  28-7  under  the 
Act. 

2.  The  shares  of  the  Money  Market 
Series  of  the  Funds  sold  to  and 
redeemed  from  the  Non-Money  Market 


•The  policial  of  the  Non-Money  Market  Series 
will  be  amended,  as  necessary,  or  «  proposal  to 
amecd  nich  poUcies  «viU  be  (ubsutted  to  the 
sharehnldars  of  the  Non-Money  Maiket  Seriat, 
where  appropriate,  to  pennil  such  sehas  lo 
purchase  and  redtem  shares  of  the  Money  Market 
Series. 


Series  of  such  Funds  will  not  be  subject 
to  a  sales  load,  redemption  fee,  or 
distribution  fee  under  a  plan  adopted  in 
accordance  with  rule  12b-l. 

3.  Winsbury,  Winsbury  Service,  the 
Winsbury  Affiliates,  the  Advisers,  and 
the  Adviser  Affitiates  will  reduce  their 
fees  charged  to  each  hkm-Money  Market 
Series  of  a  Fund  by  an  amount  (the 
"Reduction  AmouAt")  equal  to  the  net 
asset  value  of  the  Non-Money  Market 
Series'  holdings  in  Any  Money  Market 
Series  of  a  Furtd  times  the  rate  at  whic:h 
advisory,  administrative,  and  other  fees 
are  charged  by  Winduiry,  Winsbury 
Service,  the  Winsbury  Affihates,  the 
Advisers,  and  the  Adviser  Affiliates  to 
such  Money  Market  Series  (excluding 
amounts  that  could  have  been  charged 
but  were  waived),  provided  that  such 
fees  are  based  on  a  percentage  of  the 
Money  Market  Series'  net  assets. 

4.  It  Winsbury.  Winsbury  Service,  the 
Winsbury  Affiliates;,  the  Advisers  or  the 
Adviser  Affiliates  waive  any  portion  of 
their  Non-Money  Market  Series  fees  or 
bear  any  portion  of  the  expenses  of  a 
Non-Money  Market  Series  (an  "Expense 
Waiver"),  Uie  adjusted  fees  for  the  Non- 
Money  Market  Series  (gross  fees  minus 
Expense  Waiver)  will  be  calculated 
without  reference  to  the  Reduction 
Amount.  Adjusted  fees  will  then  be 
reduced  hy  the  Reduction  Amount.  If 
the  Reduction  Amount  exceeds  adjusted 
fees,  Winsbury,  Winsbury  Service,  the 
Winsbury  Affiliates,  the  Advisers,  or  the 
Adviser  Affiliates  will  reimburse  the 
appropriate  Non-Money  Market  Series 
in  an  amount  equal  to  such  excess. 

5.  E&ch  of  the  Non-Money  Market 
Series  of  a  Fund  will  be  permitted  to 
invest  Uninvested  Cash  in,  and  hold 
shares  of,  a  Money  Market  Series  of 
such  Fimd  only  to  the  extent  that:  (a) 
The  Non-Money  Maik:et  Series' 
aggregate  investment  in  the  Money 
Market  Series  does  not  exceed  the 
greater  of  5%  of  the  Non-Money  Market 
Series'  total  net  assets,  or  S2.5  million; 
and  (b)  the  Non-Money  Market  Series 
aggregate  investment  in  all  investment 
companies  (including  all  Money  Mai^et 
Series)  does  not  exceed  10%  of  such 
Non-Money  Market  Series'  total  net 
assets.  No  Non-Money  Market  Series  of 
a  fund  will  be  permitted  to  own  more 
than  3%  of  the  total  outstantiing  voting 
stodt  of  any  Money  Market  Series  of 
such  Fimd  or  of  any  other  investment 
company.  For  purposes  of  these 
limitations,  each  series  of  a  Fund  will  be 
treated  as  a  separate  investment 
company.  Accordingly,  a  single  Non- 
Money  Market  Series'  investments  and 
share  ownerslup  of «  psticular  Money 
Market  Series  «vill  not  be  aggregated 
with  the  Non-Money  Market  Series' 
investments  and  share  ownership  of  any 


other  series  within  the  same  Fund  for 
purposes  of  determining  whether  the 
foregoing  hmitatioas  have  been 
satisfied. 

€.  The  Non-Money  Market  Series  will 
vote  their  shares  of  each  of  the  Money 
Market  Seiries  in  the  same  proportion  as 
the  votes  of  all  other  shareholders  in 
such  Money  Market  Series. 

7.  The  Non-Money  Market  Series  of  a 
Fund  will  purchase  and  redeem  shares 
of  each  of  the  Money  Market  Series  of 
such  Fund  as  of  the  same  time  and  at 
the  same  price,  and  will  receive 
dividends  and  bear  their  proportionate 
share  of  expenses  on  the  same  basis  as 
other  shareholders  of  such  Mcmey 
Market  S«ries.  A  s^arate  account  will 
be  estabhshed  in  the  shareholder 
records  of  each  of  the  Money  Market 
Series  for  each  of  the  acqiuring  Non- 
Money  Market  Series. 

8.  Any  Non-Money  Market  Series  fees 
reduced  or  reimbursed  in  connection 
with  the  purchase  and  sale  of  shares  of 
the  Money  Market  Series  of  the  Funds 
as  described  herein  Mill  be  reduced  or 
reimbm-sed  for  all  time,  and  will  not  be 
subject  to  recoupment  by  Win^ury. 
Winsbury  Service,  the  Winsbury 
Affiliates,  &e  Advisers,  the  Advisers 
Affiliates,  and  by  any  future  service 
providers  at  a  later  date. 

For  the  SEC,  by  the  Division  of  Investment 
Management,  iindar  delegated  authority. 
Jooathao  G.  Katz. 
Secretary. 

[FR  Doc.  93-22530  Filed  9-14-93;  8:45  am] 
BILUNG  COOC  IVIO-OI-M 


DEPARTMENT  OF  TRANSPORTATION 

Applicatioos  for  Ceftlficates  of  Public 
Convsnienoe  and  Necessity  and 
Foreign  Ak  Carrier  Permits  FHed  Under 
Subpart  Q  During  the  Week  Ended 
Septembers,  1993 

The  follovking  Applications  for 
Certificates  of  Public  Convenience  and 
Necessity  and  Foreign  Air  Carrier 
Permits  were  filed  unde  r  subpart  Q  of 
the  Depeutment  of  Tran.sportation's 
Procedural  Regulations  (See  14  CFR 
302.1701  et.  seq.).  The  due  date  for 
Answers,  Conforming  AppUcations,  or 
Motions  to  Modify  Scope  are  set  forth 
below  for  each  application.  Following 
the  Answer  period  DOT  may  process  the 
application  by  expedited  procedures. 
Such  procedures  may  consist  of  the 
adoption  of  a  show-cause  order,  a 
tentative  order,  or  in  appropriate  cases 
a  final  order  wdthout  further 
proceedings. 

Docket  Number:  49100 
Date  filed:  August  30. 1993 
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Due  Date  for  Answers,  Conforming 
Applications,  or  Motion  to  Modify 
Scope:  September  27,  1993 
Description:  Application  of  Air  Serve. 
Inc..  pursuant  to  section  401(d)(3)  of 
the  Act  and  subpart  Q  of  the 
Regulations,  applies  for  a  certificate  of 
public  convenience  and  necessity 
authorizing  interstate  and  overseas 
charter  air  transportation. 
Docket  Number:  49101 
Date  filed:  August  30.  1993 
Due  Date  for  Answers,  Conforming 
Applications,  or  Motion  to  Modify 
Scope:  September  27. 1993 
Description:  Application  of  Air  Serve, 
Inc.,  pursuant  to  section  401(d)(3)  of 
the  Act  and  subpart  Q  of  the 
Regulations,  applies  for  a  certificate  of 
public  convenience  and  necessity 
authorizing  foreign  charter  air 
transportation. 
Dociket  Number;  49103 
Date  filed:  August  31, 1993 
Due  Date  for  Answers,  Conforming 
Applications,  or  Motion  to  Modify 
Scope:  September  28. 1993 
Description:  Application  of  Cherokee 
Air,  Ltd..  pursuant  to  section  402  of 
the  Act  and  subpart  Q  of  the 
Regulations,  applies  for  a  foreign  air 
carrier  permit  to  engage  in  on-demand 
charter  foreign  air  transportation 
between  Marsh  Harbour,  Abaco. 
Commonwealth  of  the  Bahamas  and 
Miami.  Fort  Lauderdale,  West  Palm 
Beach,  and  Fort  Pierce.  Florida,  in  the 
United  States 
Docket  Number:  49105 
Date  filed:  September  1,  1993 
Due  Date  for  Answers,  Conforming 
Applications,  or  Motion  to  Modify 
Scope:  September  29, 1993 
Description:  Application  of  Allcanada 
Express  Limited  d/b/a  Allcanada 
Express,  pursuant  to  section  402  of 
the  Act  and  subpart  Q  of  the 
Regulations,  requests  a  Foreign  Air 
Carrier  Permit  to  engage  in  the  charter 
air  transportation  of  property  and 
mail  between  any  point  or  points  in 
Canada  and  any  point  or  points  in  the 
United  States. 
Docket  Number:  49107 
Date  filed:  September  2, 1993 
Due  tkite  for  Answers,  Conforming 
Applications,  or  Motion  to  Modify 
Scope:  September  30,  1993 
Description:  Application  of  American 
Airlines,  Inc.  pursuant  to  section  401 
of  the  Act  and  subpart  Q  of  the 
Regulations  applies  for  renewal  of  its 
certificate  for  Route  550,  authorizing 
scheduled  foreign  air  transportation  of 
persons,  property,  and  mail  between 
the  coterminal  points  Seattle. 
Washington,  and  Portland,  Oregon, 
and  the  coterminal  points  Tokyo  and 
Osaka.  Japan. 


Docket  Number:  491 12 
Date  filed:  September  2. 1993 
Due  Date  for  Answers,  Conforming 
Applications,  or  Motion  to  Modify 
Scope:  September  30. 1993 
Description:  Application  of  Air 
Wisconsin  Airlines  Corporation 
pursuant  to  section  401(d)(1)  of  the 
Act  and  subpart  Q  of  the  Regulations, 
applies  for  a  certificate  of  public 
convenience  and  necessity 
authorizing  it  to  engage  in  interstate 
and  overseas  air  transportation  of 
persons,  property  and  mail. 
Docket  Number:  49114 
Date  filed:  September  3, 1993 
Due  Date  for  Answers,  Conforming 
Applications,  or  Motion  to  Modify 
Scope;  October  1,  1993 
Description:  Application  of  Continental 
Micronesia,  Inc..  pursuant  to  section 
401  of  the  Act  and  subpart  Q  of  the 
Regulations,  requests  renewal  of  the 
Guam/Saipan-Naha  authority  in  its 
Route  171  certificate  for  a  period  of 
five  years. 
Docket  Number:  48001 
Date  filed:  September  3, 1993 
Due  Date  for  Answers,  Conforming 
Applications,  or  Motion  to  Modify 
Scope:  September  20, 1993 
Description:  Application  of  Evergreen 
International  Airlines.  Inc.,  pursuant 
to  Rule  410  of  the  Rules  of  Practice  of 
the  Department,  applies  for  an 
emergency  exemption  from  the 
condition  on  its  certificate  for  Route 
638,  as  amended  by  EKDT  Notices 
dated  May  10. 1993,  June  9. 1993.  July 
7. 1993  and  August  5. 1993.  that 
requires  it  to  commence  service 
between  New  York.  New  York,  and 
Beijing.  China,  on  or  before 
September  8. 1993. 
Docket  Number:  46352 
Date  filed:  August  31. 1993 
Due  tkite  for  Answers,  Conforming 
Applications,  Motion  to  Modify 
Scope:  September  28, 1993 
Description:  Fifth  Amendment  to 
Application  of  Air  Aruba,  N.V.. 
pursuant  to  section  402  of  the  Act  and 
subpart  Q  of  the  Regulations,  moves 
to  amend  the  foreign  air  carrier  permit 
to  serve  Baltimore,  Maryland. 
PhyUis  T.  Kaylor. 

Chief  Documentary  Services  Division. 
(FR  Doc.  93-22550  Filed  »-14-93;  8:45  am) 

BILUNQ  COOe  4t1»-«t-P 


Office  of  the  Secretary 
[Notic*  93-19] 

Senior  Executive  Service  Pertormance 
Review  Boards  (PRB);  Membership 

AGENCY:  Department  ot  transportation 
(DOT). 


ACTION:  Notice. 


summary:  dot  publishes  the  names  of 
the  persons  selected  to  serve  on  the 
various  Departmental  Performance 
Review  Boards  (PRB)  established  by 
DOT  under  the  Civil  Service  Reform 
Act. 

FOR  FURTHER  INFORMATION  CONTACT: 
Glenda  M.  Tate,  Director  of  Personnel, 
and  Executive  Secretary,  DOT  Executive 
Resources  Board,  (202)  366-4088. 

SUPPl-EMENTARY  INFORMATION:  Title  5 
U.S.C.  4312  requires  that  each  agency 
implement  a  performance  appraisal 
system  making  senior  executives 
accountable  for  organizational  and 
individual  goal  accomplishment.  As 
part  of  this  system,  5  U.S.C.  4314(c) 
requires  each  agency  to  establish  one  or 
more  PRBs,  the  function  of  which  is  to 
review  and  evaluate  the  initial  appraisal 
of  a  senior  executive's  performance  by 
the  supervisor  and  to  make 
recommendations  to  the  final  rating 
authority  relative  to  the  performance  of 
the  senior  executive. 

The  persons  named  below  have  been 
selected  to  serve  on  one  or  more 
Departmental  PRBs. 

Issued  in  Washington,  DC,  on  September  3, 
1993. 

Jon  H.  Seymour. 
Assistant  Secretary  for  Administration. 

Nominations  for  Performance  Review 
Boards  Fiscal  Year  1993  Performance 
Appraisal  Cycle 

Office  of  the  Secretary 

Roberta  D.  Cabel,  Assistant  General  Counsel 

for  Environmental.  Civil  Rights  and 

General  Law,  Office  of  the  Secretary 
Donald  H.  Horn,  Assistant  General  Counsel 

for  International  L.aw,  Office  of  the 

Secretary 
Paul  M.  Geier,  Assistant  General  Counsel  for 

Litigation.  Office  of  the  S<K:retary 
George  W.  McDonald,  Director.  Office  of 

Programs  and  Evaluation,  Office  of  the 

Secretary 
Shelton  Jackson,  Deputy  Director,  Office  of 

Economics.  Office  of  the  Secretary 
Edward  P.  Oppler,  Deputy  Director,  Office  of 

International  Aviation.  Office  of  the 

Secretary 
Angelo  P.  Picillo,  Deputy  Director,  Office  of 

Administrative  Services  and  Property 

Management,  Office  of  the  Secretary 
Linda  M.  Higgins,  Director,  Office  of 

Acquisition  and  Grant  Management,  Office 

of  the  Secretary 
Cynthia  C.  Rand,  Director,  Office  of 

Information  Resource  Management,  Office 

of  the  Secretary 
Jerry  Hawkins,  Director  of  Personnel  and 

Training,  Federal  Highway  Administration 
John  C.  Horsley,  Deputy  Assistant  Secretary 

for  Governmental  Affairs,  Office  of  the 

Secretary. 
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United  States  Coast  Guard 

RADM  James  M.  Loy.  Chief.  OSice  of 

Personnai  ft  Tniaing.  thotad  StatwGoast 

Guard 
RADM  David  £.  CiancagUai.  Cliiet  Office  of 

Command,  Control  and  Communications. 

United  States  Coast  Guaid 
RADM  William  J.  Ecker.  Chief.  Office  of 

Navigation  Safety  and  Waterway  Safisty, 

United  States  Coast  Guard 
RADM  Gerald  F.  Woolever,  n.y.f  office  of 

Acquisition,  United  States  Coast  Guard 
Diana  L.  Zeidel.  Deputy  Associate 

Administrator  for  Administration,  Federal 

Highway  Administrfltion 
John  P.  Eicher.  Director,  OfBoe  of  Program 

Management  Support.  Federal  Highway 

Administration 
Linda  M.  Higgins,  Director,  Office  of 

Acquisition  and  Grant  Management,  Office 

of  the  Secretary 
Jerry  Hawkins,  Director  of  Personxtel  aod 

Training,  Federal  Highway  Administration 
Jane  Ganrey,  Depoty  Administrator,  Federal 

Highway  Adz^tstntor. 

Federal  Aviation  Administzatioa 

Thomas  C  Accardi.  Director,  Fligbt 

Standards  Service,  Federal  Aviation 

Administration 
Arnold  Aquilana,  Associate  Administrator 

&}r  Airway  Facilities,  Federal  AviatiOD 

Administration 
Joaquin  Archilla,  Deputy  Director,  System 

Maintenance  Service,  Federal  Aviation 

Administration 
Joan  W.  Bauerlein,  Director,  Office  of 

International  Aviation,  Federal  Aviation 

Administration 
Theodore  R.  Beckloff,  Regional 

Administrator,  Southern  Region,  Federal 

Aviaftion  Administration 
Dorothy  H.  Beny,  Deputy  Assistant 

Administrator  for  Human  Resource 

Management,  Federal  A  nation 

Admmistration 
Carolyn  C.  Blum.  Associate  Administrator  for 

Contracting  and  Quality  Assurance, 

Federal  Aviation  Administration 
Rodman  D.  Bourne.  Manager,  Automation 

Software  Division.  Federal  Aviation 

Administration 
Anthony  J.  Broderick,  Jr.,  Associate 

Administrator  for  Regulation  and 

Certification.  Federal  Aviation 

Administration 
John  H.  Cassady.  m.  Deputy  Chief  Counsel, 

Federal  Aviation  Administration 
Marcos  Costilla,  Jr.,  Manager,  Airway 

Faciliti«s  Di\-ision,  New  England  Region. 

Federal  Aviation  Administration 
Lawrence  Covington,  Deputy  Director,  Office 

of  Budget,  Federal  Aviation  Administration 
Loni  R.  Czekalski,  Deputy  DL'ector,  FAA 

Technical  Center,  Federal  Aviation 

Administration 
Qyde  M.  DeHart,  Jr..  Regional  Administrator. 

Southwest  Region.  Federal  Aviation 

Administration 
James  S.  Dillmui,  Assistant  Chief  Counsel 

Litigation  Division.  Federal  Aviation 

Administration 
Kay  Frances  Dolan,  Director,  Office  of 

Personnel,  Federal  Aviation 

Administration 


ArleoM  I.  Feldman,  Reg)*3aal  AdministEBtor, 
New  England  Region.  Federal  Aviation 
A  dnuntstration 
Garrome  P.  Franklin,  Deputy  Regional 
Admmistrator,  Centrtl  Region,  Federal 
Aviation  Admimstrat  on 
Darlene  Freeman,  Associate  Admiaistratar 
for  Aviation  Safety.  Federal  Aviation 
Administration 
Norman  T.  Pujisaki,  Dep^uty  Director, 
Operations  Research  Service,  Federal 
Aviation  Admtnistrst  on 
Margaret  M.  GiiUgan.  Citef  of  Staff.  Federal 

Aviation  Administntiom 
Brooks  C.  C<^dmaa.  Deputy  Aasociate 
Administrator,  for  Aviation  Standards, 
Federal  Aviation  Adznioistration 
Theron  A.  Gray.  Assistant  Administrator  for 
Information  Technology.  Federal  Aviation 
Administration 
Jackie  L.  Gregory,  Deputy  Assistant 
Administrator  for  Civil  Aviation  Security. 
Federal  Aviation  Administration 
James  E.  Height,  Regkjnel  Administrator, 
Central  Region,  Federal  Aviation 
Administration 
Charles  H.  Husttner,  DeptJty  Associate 
Administrator  for  Aviation  Safety,  Federal 
Avistian  Administratioo 
Frederick  M.  Isaac,  Regianal  Administratar, 
Northwest  Mountain  Ragion,  Federal 
Aviation  Administration 
DeWitte  T.  Lawson.  Jr.,  Regional  Counsel. 
Western  Pacific  Region.  Federal  Aviation 
Administration 
Ruth  A.  Leverenz.  Director,  Office  of  Budget. 

Federal  Aviation  Administration 
Lonise  E.  Maillett,  Director,  Office  of 
Environment  and  Energy,  Federal  Aviation 
Administration 
Duane  J.  Mason,  Manager,  Airway  FaciHties 
Division.  Gmt  Lakes  Region.  Federal 
Aviation  Administration 
Homer  C  McClure,  Associate  Administrator. 
AeronauticaJ  Center,  Federal  Aviation 
Administration 
Herbert  R  McLure,  Assistant  Administrator 
for  Human  Resource  Management.  Federal 
Aviation  Administration 
Lynne  A.  Osmus,  Director,  Of&ce  of  Civil 
Aviation,  Seciuity  Operations,  Federal 
Aviation  Administration 
Michael  E.  Perie.  Program  Manager  for 
Advanced  Automation,  Feder5  Aviation 
Administration 
Daniel  J.  Peterson,  Regional  Administrator, 
Eastern  Region.  Federal  Aviation 
Administration 
Edward  J.  Phillips.  Regional  Administrater. 
Great  Lakes  Region,  Federal  Aviation 
Administration 
Charles  R.  Pinkarton.  Manager.  Airway 
Facilities  Division,  Southern  Region. 
Federal  Aviation  Administration 
William  H.  Pollard.  Associate  Administrator 
for  Air  Traffic,  Federal  Aviation 
Administration 
Martin  T.  Pozesky.  Associate  Admimstrator 
for  System  Engineering  and  Development, 
Federal  Aviation  Administration 
Carol  S.  Raybum.  Manager,  Flight  Standards 
Division,  New  England  Region,  Federal 
Aviation  Administration 
Fanny  Rivera.  Deputy  Aasistant 
Administrator  for.  Information  Technology. 
Federal  Aviation  Administration 


Stanley  Rivers.  Director,  Systems 

MaiMeoance  Servioe.  Federal  Aviatioo 

Administration 
H.  Ann  Roeenwald.  Duector,  Office  of 

Human  Rasouroe  Development.  Federal 

Aviation  Administration 
Raymond  A.  Salazar,  Ittenager.  FAA  Center 

farMaaagsmeat  Federal  Aviation 

Administration 
Cad  B.  ScfaBllenburg.  Regional 

Administrator,  Western-Pacific  Region. 

FedeEtl  Aviation  Administration 
Jacqueline  L  Smith,  Regional  Admimstrator. 

Alaskan  Region,  Federal  Aviation 

Administration 
Quentin  S.  Taylor,  Deputy  Associate 

Administrator  for  Airports,  Federal 

Aviation  Administration 
George  W.  Terrell,  Manager,  Maintenance 

Engineering  Division.  Federal  Aviation 

Administration 
Alvin  L.  Thomas,  Program  Director  for 

Weather  and  Flight,  Service  Systems, 

Federal  Aviation  Administration 
John  E.  Turner,  Associate  Administrator  for 

National.  Airspace  System  Development, 

Federal  Aviation  Administration 
Leon  C.  Watkins,  Assistant  Administrator  for 

Civil  Rights,  Federal  Aviation 

Administntion 
lamec  W.  Whitlow,  Assistant  Chief  Counsel 

General  Legal,  Services  Division.  Federal 

Aviation  Administration 
William  H.  Williams,  Jr.,  Director,  Office  of 

Aviation  Systems  Standards,  Federal 

Aviation  Administration 
Winifred  Woodward,  Deputy  Regional 

Administrator,  Southern  Region,  Federal 

Aviation  Administration 
Mehrin  M.  Toshikami.  Manager.  Airway 

Facilities  Division,  Northwest  Mountain 

Region,  Federal  Aviation  Administration 
Jane  H.  Bachner,  Director.  Office  of  Economic 

Analysis,  Federal  Railroad  Administration 
Nan  K.  Harlee,  Associate  Administrator  for 

Marketing,  Maritime  Administration 
Jeny  A.  Hawkins,  Director,  Office  of 

Personnel  and  Training,  Federal  Highway 

Administration 
Mark  L.  Gercbick,  Chief  Counsel,  Federal 

Aviation  Adteinistration. 

Federal  High  way  Administration. 

George  S.  Mooro,  Jr.,  Associate  Administrator 

for  Administration.  Federal  Highway 

Administration 
Thomas  J.  PtA,  Regional  Administrator,  San 

Francisco,  CaHfomia.  Federal  Highway 

Administration 
Madeleine  S.  Bloom,  Director,  Office  of 

Polic>'  Development,  Federal  Highway 

Administration 
John  P.  Eitiier,  Director  of  Program 

Management  Support,  Federal  Highway 

Administration 
Dorothy  H.  Berry.  Deputy  Assistant 

Administtator  for.  Human  Resource 

Management.  Federal  Aviation 

Administration 
Theodore  A.  McConnell.  Chief  Counsel. 

Federal  Highway  Adnnnistration. 

Federal  Ra^road  Administration 

S.  Mark  Lindsey,  Chief  Counsel,  Federal 
Railroad  Administration 
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Raymond  J.  Rogers,  Associate  Administrator 

for  Administration,  Federal  Railroad 

Administration 
Philip  Olekszyk,  Deputy  Associate 

Administrator  for  Safety.  Federal  Railroad 

Administration 
James  T.  McQueen,  Associate  Administrator 

for  Railroad  Development,  Federal  Railroad 

Administration 
Rosalind  A.  Knapp,  Deputy  General  Counsel, 

Office  of  the  Secretary 
Sally  Hill  Cooper,  Associate  Administrator 

for  Policy,  Federal  Railroad 

Administration. 

Sational  Highway  Traffic  Safety 

Administration 

Barry  1.  Felrice,  Associate  Administrator  for 

Rulemaking,  National  Highway  Traffic 

Safety  Administration 
Adele  L.  Derby,  Associate  Administrator  for 

Regional  Operations.  National  Highway 

Traffic  Safety  Administration 
William  A.  Boehly,  Associate  Administrator 

for  Enforcement.  National  Highway  Traffic 

Safety  Administration 
lohn  Womack,  Senior  Assistant  Chief 

Counsel,  National  Highway  Traffic  Safety 

Administration 
Jerry  Hawkins.  Director  of  Personnel  and 

Training,  Federal  Highway  Administration 
Jane  Garvey,  Deputy  Administrator,  Federal 

Highway  Administration. 

Federal  Transit  Administration 

Kevin  E.  Heanue,  Director,  Office  of 

Environment  and  Planning.  Federal 

Highway  Administration 
Rosalind  A.  Knapp,  Deputy  General  Counsel. 

Office  of  the  Secretary 
Rose  A.  McMurray,  Associate  Administrator 

for  Management  and  Administration. 

Research  and  Special  Programs 

Administration 
Philip  Olekszyk.  Deputy  Associate 

Administrator  for  Safety,  Federal  Railroad 

Administration 
Thomas  R.  Hunt.  Associate  Administrator  for 

Administration,  Federal  Transit 

Administration 
Peter  G.  Halpin,  Director  of  Communications 

and  External  Affairs,  Federal  Transit 

Administration 
Michael  P.  Huerta,  Associate  Deputy 

Secretary.  Office  of  the  Secretary. 

Maritime  Administration 

Reginald  A.  Bourdon,  Associate 

Administrator  for  Policy,  and  International 

Affairs,  Maritime  Administration 
Richard  E.  Bowman.  Associate  Administrator 

for  Maritime  Aids,  Maritime 

Administration 
Harlan  T.  Haller,  Associate  Administrator  for 

Shipbuilding  and  Ship  Operations, 

Maritime  Administration 
Nan  K.  Harlee,  Associate  Administrator  for 

Marketing,  Maritime  Administration 
John  L.  Mann,  Jr.,  Deputy  Associate 

Administrator  for  Administration, 

Maritime  Administration 
Robert  J.  Patton,  Deputy  Chief  Counsel. 

Maritime  Administration 
James  McQueen.  Associate  Administrator  for 

Railroad  Development,  Federal  Railroad 

Administration 


Jerry  Hawkins,  Director  of  Personnel  and 
Training,  Federal  Highway  Administration 

Sharon  Brooks.  Director,  Office  of  External 
Affairs,  Maritime  Administration. 

Research  and  Special  Programs 
Administration 

Katherine  E.  Collins.  Director.  Office  of 

Budget,  Office  of  the  Secretary 
Philip  S.  Coonley,  Director.  Office  of 

Adiministration,  Volpe  National 

Transportation  Systems  Center,  Research 

and  Special  Prop^ms  Administration 
Arnold  L.  Levine.  Director,  Office  of 

International  Transportation  and  Trade, 

Office  of  the  Secretary 
Rose  A.  McMurray,  Associate  Administrator 

for  Management  and  Administration. 

Research  and  Special  Programs 

Administration 
Patricia  D.  Parrish,  Director,  Office  of 

Management  Planning.  Office  of  the 

Secretary 
Cynthia  C.  Rand,  Director,  Office  of 

Information  Resource  Management,  Office 

of  the  Secretary 
Alan  I.  Roberts,  Associate  Administrator  for 

Hazardous  Materials  Transportation, 

Research  and  Special  Programs 

Administration 
George  W.  Tenley,  Jr..  Associate 

Administrator  for  Pipeline  Safety,  Research 

and  Special  Programs  Administration 
Frank  F.C.  Tung.  Deputy  Director,  Volpe 

National  Transportation  Systems  Center, 

Research  and  Special  Programs 

Administration 
Jane  F.  Garvey.  Deputy  Administrator, 

Federal  Highway  Administration. 

Office  of  the  Inspector  General 

Katherine  Briffin,  Assistant  Inspector  General 

for  Inspections,  Department  of  Defense 
Eileen  Boyd,  Assistant  Inspector  General  for 

Civil  and  Administrative  Remedies, 

Department  of  Health  and  Human  Services 
Joyce  Fleischman,  Deputy  Inspector  General, 

Department  of  Interior 
Chris  Greer,  Assistant  Inspector  General  for 

Audits,  Department  of  Housing  and  Urban 

Development 
Edward  F.  Hefferon,  Deputy  Inspector 

General.  General  Services  Administration 
Jacquelyn  K.  Howard,  Assistant  Inspector 

General  for  Management  and  Policy. 

Department  of  Housing  and  Urban 

Development 
Steve  McNamara,  Acting  Assistant  Inspector 

General  for  Audit  Services,  Department  of 

Education 
Everett  Mosely,  Deputy  Assistant  Inspector 

General  for  Auditing.  Department  of 

Agriculture 
Jane  Tebutt.  Assistant  Inspector  General  for 

Management  and  Policy,  Department  of 

Health  and  Human  Services 
Michael  Zimmermen,  Deputy  Inspector 

General,  Department  of  Commerce. 

[FR  Doc  93-22482  Filed  9-14-93;  8:45  amj 
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Federal  Aviation  Administration 

Aviation  Rulemaking  Advisory 
Committee  Meeting  on  General 
Aviation  and  Business  Airplane  Issues 

AGENCY:  Federal  Aviation 
Administration  (FA A),  EKDT. 

ACTION:  Notice  of  meeting. 

SUMMARY:  The  FAA  is  issuing  this  notice 
to  advise  the  public  of  a  meeting  of  the 
Federal  Aviation  Administration's 
Aviation  Rulemaking  Advisory 
Committee  to  discuss  general  aviation 
and  business  airplane  issues. 

DATES:  The  meeting  will  be  held  on 
October  19. 1993  at  9  a.m.  Arrange  for 
oral  presentations  by  October  12, 1993 

ADDRESSES:  The  meeting  will  be  held  at 
the  Air  Line  Pilots  Association 
Headquarters,  rooms  804/805. 1625 
Massachusetts  Avenue.  NW., 
Washington.  DC  20036. 

FOR  FURTHER  INFORMATION  CONTACT: 

Mr.  John  Colomy,  Aircraft  Certification 
Service  (ACE-110).  601  East  12th  Street. 
Kansas  City,  Missouri,  telephone  (816) 
426-6930. 

SUPPLEMENTARY  INFORMATION:  Pursuant 
to  section  10(a)(2)  of  the  Federal 
Advisory  Committee  Act  (Pub.  L.  92- 
463;  5  U.S.C.  App.  11),  notice  is  hereby 
given  of  a  meeting  of  the  Aviation 
Rulemaking  Advisory  Committee  to  be 
held  on  October  19. 1993.  at  the  Air 
Line  Pilots  Association  Headquarters, 
1625  Massachusetts  Avenue,  NW., 
Washington,  DC  20036.  The  agenda  for 
the  meeting  will  include: 

•  Opening  Remarks. 

•  Review  of  Action  Items. 

•  Status  Reports  from  the  Accelerated 
Stalls,  Fuel  Indicators,  and  FAR/JAR 
Harmonization  Working  Groups. 

Attendance  is  open  to  the  interested 
public,  but  will  be  limited  to  the  space 
available.  The  public  must  make 
arrangements  by  October  12, 1993,  to 
present  oral  statements  at  the  meeting. 
The  public  may  present  written 
statements  to  the  committee  at  any  time 
by  providing  25  copies  to  the  Assistant 
Executive  Director  or  by  bringing  copies 
to  him  at  the  meeting.  Arrangements 
may  be  made  by  contacting  the  person 
listed  under  the  heading  FOR  FURTHER 
INFORMATION  CONTACT. 

Sign  and  oral  interpretation  can  be 
made  available  at  the  meeting,  as  well 
as  an  assistive  listening  device,  if 
requested  10  calendar  days  before  the 
meeting. 


Issued  in  Washington,  DC,  on  September  3, 
1993. 

lohn  R.  Coiomy, 

Assistant  Executive  Director  for  General 
Aviation  and  Business  Airplane  Issues, 
Aviation  Rulemaking  Advisory  Committee. 
(FR  Doc.  93-22549  Filed  9-14-93;  8:45  am) 
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Federal  Highway  Administration 

Environmental  Impact  Statement; 
Lucas  County,  OH 

AGENCY:  Federal  Highway 
Administration  (FHWA),  DOT. 
ACTION:  Notice  of  intent. 

SUMMARY:  The  FHWA  is  issuing  this 
notice  to  advise  the  public  that  an 
environmental  impact  statement  will  be 
prepared  for  a  proposed  project  in  Lucas 
County,  Ohio. 

FOR  FURTHER  INFORMATION  CONTACT: 
Herman  Rodrigo,  Planning  and  Program 
Development  Manager,  Federal 
Highway  Administration,  200  N.  High 
Street,  room  328,  Columbus,  Ohio 
43215.  Telephone:  (614)  469-2408. 
SUPPLEMENTARY  INFORMATION:  The 
FHWA,  in  cooperation  with  the  Ohio 
Department  of  Transportation,  will 
prepare  an  environmental  impact 
statement  (EIS)  on  a  proposal  to  replace 
the  1-280  bascule  bridge,  also  known  as 
the  Craig  Memorial  Bridge,  over  the 
Maumee  River  in  Lucas  County.  Ohio. 

Replacement  of  this  bridge  is 
considered  necessary  to  reduce  traffic 
congestion  and  modal  conflicts.  The 
replacement  structure  needs  to  provide 
connectivity  to  the  area  highway 
system,  as  well  as  provide  access  to  area 
industrial  activities. 

Alternatives  under  consideration 
include:  (1)  Taking  no  action;  (2) 
constructing  a  new  bridge  or  tunnel  on 
the  existing  alignment;  and  (3) 
constructing  a  new  bridge  or  tunnel  on 
a  new  alignment. 

Letters  describing  the  proposed  action 
and  soliciting  comments  will  be  sent  to 
appropriate  Federal,  State,  and  local 
agencies,  and  to  private  organizations 
and  citizens  who  have  previously 
expressed  or  are  known  to  have  interest 
in  this  proposal.  A  series  of  public 
meetings  will  be  held  at  various  sites  in 
the  project  area  in  February  and  October 
of  1994.  In  addition,  a  public  hearing 
will  be  held.  Public  notice  will  be  given 
of  the  time  and  place  of  the  meetings 
and  hearing.  The  draft  EIS  will  be 
available  for  public  and  agency  review 
and  comment  prior  to  the  public 
hearing.  No  formal  scoping  meeting  is 
planned  at  this  time. 

To  ensure  that  the  full  range  of  issues 
related  to  this  proposed  action  are 


addressed  and  all  significant  issues 
identified,  comments  and  suggestions 
are  invited  from  all  interested  parties. 
Comments  or  questions  concerning  this 
proposed  action  and  the  EIS  should  be 
directed  to  the  FHWA  at  the  address 
provided  above. 

(Catalog  of  Federal  Domestic  Assistance 
Program  Number  20.205,  Highway  Planning 
and  Construction.  The  regulations 
implementing  Executive  Order  12372 
regarding  intergovernmental  consultation  on 
Federal  programs  and  activities  apply  to  this 
program.) 

Issued  on:  September  2. 1993. 
Fred  J.  Hempel, 

Division  Administrator,  Columbus. 

IFR  Doc.  93-22542  Filed  9-14-93;  8:45  am] 
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Federal  Railroad  Administration 

[Emergency  Order  No.  1 5,  Notice  No.  4] 

Amendment  of  Emergency  Order  No. 
15 

The  Federal  Railroad  Administration 
(FRA)  issues  this  notice  to  amend 
Emergency  Order  No.  15  (Order)  in 
response  to  comments  received  from 
petitioners  who  have  requested  an 
administrative  review  of  the  Order  and 
FRA's  further  study  of  alternative 
remedial  measures. 

The  Emergency  Order  was  issued  July 
26,  1991,  published  in  the  Federal 
Register  on  July  31,  and  required  that 
trains  operated  by  the  Florida  East  Coast 
Railway  Company  sound  trainbome 
audible  warning  devices  when 
approaching  highway-rail  grade 
crossings. 

On  August  6,  FRA  received  the  first 
petition  requesting  review  of  the  Order 
and  began  an  informal  conference 
process  with  affected  parties.  That 
process  permitted  petitioners  to  submit 
arguments  for  modification  or 
withdrawal  of  the  Order.  See  49  CFR 
211.47.  As  part  of  that  process,  FRA 
provided  petitioners  a  set  of  proposed 
remedial  options,  which,  if 
implemented,  would  result  in 
exemption  from  the  requirements  of  the 
Order.  The  comment  period  on  those 
options  ended  on  January  15. 1993. 
Issuance  of  this  notice  concludes  the 
conference  process. 

After  review  of  the  comments.  FRA 
has  decided  to  amend  the  performance 
specifications  for  various  of  the 
proposed  remedial  options  in  certain 
respects.  This  notice  explains  how  FRA 
is  responding  to  the  comments  offered 
by  petitioners  and  amends  the  "Relief 
section  of  the  Order  accprdingly. 


I.  Discussion  of  Comments 

In  September  of  1992.  FRA  issued 
draft  performance  specifications  for  full 
highway-rail  grade  crossing  barriers, 
traffic  divisional  islands,  and  temporary 
crossing  closures.  FRA  announced  its 
intention  that,  once  the  specifications 
were  finalized,  compliance  with  these 
standards  would  exempt  a  grade 
crossing  from  the  requirements  of  the 
Order. 

By  the  end  of  the  comment  period  on 
January  15,  1993.  FRA  had  received 
responses  from  eight  petitioners:  The 
cities  of  Hollywood,  Jupiter,  North 
Miami  Beach  and  West  Palm  Beach; 
Martin  County;  Project  Whistle  Stop 
(PWS);  John  A.  Cavalier,  Jr.;  and  the 
Florida  East  Coast  Railway  (FEC). 

Funding 

The  most  common  concern  among  the 
petitioners  was  funding  the  remedial 
measures.  Four  commenters  raised  this 
issue.  Martin  County  estimated  that  the 
cost  per  crossing  would  be 
approximately  $85,000.  As  a  result  of 
this  expense,  they  argued  the  "*  *  " 
proposed  restrictions  are  too  severe  and 
do  not  represent  the  stated  intent  of 
providing  an  avenue  for  relief  "  •  •." 
FRA  consulted  with  Federal  and  State 
highway  officials  when  it  prepared  the 
specifications.  Retaining  the  level  of 
safety  afforded  by  the  use  of  train  horns 
was  the  central  issue  discussed. 
Protecting  lives  was  given  more 
consideration  than  cost.  FRA  hoped  that 
less  expensive  alternatives  would  be 
available,  and  is  still  hopeful  that  less 
costly  means  of  implementing  these 
measures  will  develop  as  experience  is 
gained. 

Other  petitioners  addressed  the 
question  of  who  should  pay.  Hollywood 
rejected  the  remedial  measures  "until 
such  time  as  the  FRA  identifies  a  proper 
and  acceptable  funding  source  other 
than  the  City  of  Hollywood  and  other 
affected  cities  *  *  *." 

West  Palm  Beach  mistakenly 
interpreted  Federal  and  State  statutes  as 
requiring  that  such  improvements 
"•  *  •  be  paid  from  federal  and  state 
funds."  Federal  statutes  do  not  require 
that  highway-rail  crossing  safety 
improvements  be  paid  with  Federal  or 
State  funds.  Whether  Federal  highway 
safety  or  other  State  funds  are  used  is  a 
decision  to  be  made  by  the  Florida 
Department  of  Transportation.  The  use 
of  Federal  highway  safety  funds  would 
require  the  concurrence  of  the  Federal 
Highway  Administration  (FHWA). 

Similarly,  the  Town  of  Jupiter  argued 
that  Federal  law  requires  that  the 
Federal  government  "significantly 
participate  with  the  costs  for  upgrading 
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crossings."  FRA  is  not  familiar  with 
such  a  requirement.  FRA  has  no  funds 
which  could  be  used  for  such  purposes. 
Jupiter  suggested  that  FEC  participate 
in  the  funding  of  necessary  remedial 
measures  other  than  closings.  This  is  a 
decision  which  can  only  be  made  by 
FEC 

Quiet  Zones 

The  issue  of  "quiet  zones"  was 
addressed  by  two  petitioners.  FEC  and 
PWS.  FEC  opposes  quiet  zones, 
asserting  it  would  be  too  complicated 
for  locomotive  engineers  to  keep  track  of 
zone  limits.  However,  one  reason  FRA 
proposed  quiet  zones  was  a  concern  for 
the  difficulty  engineers  would  have  if 
exemptions  to  the  Emergency  Order 
were  granted  by  indi\idual  crossing.  As 
explained  in  Conference  Notice  No. 
Seven,  a  zone  of  suffici«it  length  would 
assure  that  the  locality  would  in  fact 
realize  an  absence  of  train  horns. 
Conversely,  to  estabUsh  quiet  zones 
only  at  political  boundaries,  as  FEC 
proposed,  would  unnecessarily  impact 
crossings  where  train  horns  are  not  a 
problem,  for  example,  in  rursl  locations. 
We  believe  the  half  mile  minimum  to  be 
a  compromise  between  what  is 
reasonable  and  what  is  practical.  It  is 
not  reasonable  to  require  more,  nor  is  it 
practical  to  settle  for  less. 

PWS  stated  that  quiet  zcmes  were  not 
needed,  but  provided  no  rationale.  PWS 
want  on  to  state  that  some  jurisdictions 
are  so  small  they  would  not  have 
control  over  a  track  segment  long 
enough  to  establish  a  zone.  FRA 
recognizes  that  jurisdictions  may  need 
to  coordinate  to  create  zones,  but  sees 
no  other  option. 

Finally.  PWS  ar^ed  that  if  quirt 
zones  are  established  the  use  of  train 
homs  should  be  banned  for  the  full  day, 
and  not  just  10  p.m.  to  6  a.m.  The 
concept  of  a  24-hour  ban  in  designated 
zones  is  reasonable.  If  the  remedial 
measures  are  properly  implemented  for 
four-quadrant  gates,  median  barriers  or 
one-way  streets  fully  gated,  FRA 
believes  that  a  24-hour  ban  could  be 
consistent  with  the  inteit  of  the 
Emergency  Order.  FRA  notes,  however, 
that  there  may  need  to  be  a  change  in 
Florida  law  before  local  jurisdictions 
have  the  authority  to  establish  24-hour 
bans. 

Four-quadrant  Gates 

PWS  and  FEC  also  opposed  four- 
quadrant  gates.  The  addition  of  exit 
gates  is  designed  to  prevent 
circumvention  of  the  entrance  gates  by 
impatient  or  misinformed  motorists. 

PWS  questioned  the  need  for  a 
median  barriers  if  four-quadrant  gates 
are  to  be  used.  Medians  are  specified  to 


deter  attempts  to  circumvent  the 
entrance  gates  before  the  descent  of  the 
exit  gates.  The  exit  gates  are  delayed  to 
allow  motorists  on  the  crossing  to  move 
clear  before  all  the  gates  descend.  FRA 
agrees  that  four-quadrant  gates  are 
unnecessary  if  the  standard  gatas  with 
medians,  as  detailed  in  the  performance 
specifications  FRA  is  adopting,  are 
installed. 

PWS  has  suggested  leaving  unpaved 
the  space  between  opposing  highway 
lanes  over  the  tracks  to  prevent 
motorists  from  driving  around  downed 
gates.  FRA  is  not  convinced  it  would  be 
any  less  costly  to  remove  the  pavement 
between  lanes  than  to  erect  median 
barriers.  In  addition,  this  space  is  often 
too  narrow  to  serve  as  a  barrier  to  deter 
motorists  from  driving  around  the  gate. 
Since  an  unpaved  gap  would  also  not  be 
as  easy  to  see  as  a  median  barrier,  it 
could  trap  motorists  if  the  gap  was 
Inadvertently  entered. 

The  FEC  opposed  four-quadrant  gates 
as  an  alternative  to  train  homs,  because 
they  beUeved  that  "without  the 
intimidation  factor  provided  by  an 
audible  warning  device,  they 
[intoxicated  or  speeding  motoristsl  are 
much  more  likely  to  crash  through  them 
(lowered  gates]  and  into  the  path  of  an 
oncoming  train."  Available  data  do  not 
support  the  FEC's  statement  FRA 
reviewed  82  reports  prepared  by  Florida 
law  enforcement  officers  r^arding  FEC 
nighttime  crossing  accidents,  including 
63  cases  where  the  driver  either  drove 
around  or  through  the  gates.  Five  of  the 
50  accidents  (10  percent)  oocurred  when 
the  motorist  drove  through  a  gate  while 
bans  were  in  effect.  In  the  remaining  45 
cases  the  driver  drove  around  the  gates. 
Of  the  13  no-ban  incidents,  three  (23 
percent)  resulted  from  the  driver  going 
through  a  gate.  The  percentage  of 
drivers  involved  in  accidents  going 
through  gates,  versus  around  them,  did 
not  increase  during  the  ban  period.  Most 
drivers  who  have  had  accidents  at 
crossings  have  slowed  sufficiently  to 
negotiate  the  crossing  without  going 
through  the  gates.  The  percentage  of 
drivers  failing  to  stop,  ot  oblivious  to 
the  gates,  did  not  increase.  FRA 
therefore  believes  that  additioneil  gates 
with  a  median  barrier  would  prevent  the 
vast  majority  of  motorists  from 
attempting  to  beat  the  train. 

In  a  related  communication,  the 
Florida  Department  of  Transportation 
has  suggested  that  "loop  detectors"  be 
used  to  preclude  the  closure  of  exit 
gatas  if  a  highway  vehicle  is  present  in 
the  exit  lanes.  The  FRA  concurs  in  this 
suggestion  and  the  specification  for 
Alternative  Remedial  Measure  #3  was 
therefore  rev^rTitten. 


Longer  Gate  Arms 

One  petitioner  proposed  "that  wh«e 
there  is  a  two  lane  road  *  *   *  that  the 
two  gates  be  extended,  no  more  than 
forty  feet,  which  would  have  the  effect 
of  completely  blocking  traffic  from 
entering  the  crossing."  The  petitioner 
suggested  that.  "It]his  would  have  the 
same  effect  as  a  four-quadrant  crossing 
*  •  •  and  would  be  far  less  expensive." 
Engineering  personnel  worry  that  that 
approach  could  trap  motorists  on  the 
tracks  when  gates  close.  Four-quadrant 
gates  are  designed  to  close  the  entrance 
lane(s),  and  then,  after  a  delay  allowing 
motorists  on  the  crossing  to  exit,  to 
close  the  exit  lane(s). 

In  a  related  siiggestion,  PWS  proposes 
that  "the  street  should  be  made  one  way 
and  the  arm  long  enou^i  to  prevent 
vehicles  from  going  around  from  the 
incoming  side."  This  is  a  vaUd 
suggestion.  The  FRA  and  the  Florida 
Department  of  Transportation  have 
prepared  a  set  of  specifications,  similar 
to  those  already  presented  in 
Conference  Notice  #7,  addressing  this 
additional  option.  See  the  Performance 
Specifications. 

Terminating  Rail  Service 

PWS  suggested  another  remedial 
measure,  i.e.,  shutting  down  rail 
operations  on  tracks  where  less  than 
seven  trains  per  week  operate.  However, 
no  alternatives  for  moving  freight  were 
offered.  Under  most  cinnunstances,  rail 
transport  is  safer  and  more  economical 
than  moving  freight  over  our  nation's 
highways.  Increased  highway 
congestion  would  also  put  added  wear 
on  public  roads.  Further,  by  definition, 
this  measure  would  eliminate  train 
homs  at  a  particular  crossing  less  than 
once  per  day,  obviously  not  the  problem 
which  these  proceedings  are  attempting 
to  address.  Lastly.  80  percent  of  the  FEC 
highway-rail  crossings  which  were 
impacted  by  whistle  bans  in  1989  ware 
on  the  FEC  mainline  with  considerably 
more  than  one  train  per  day. 
Substantially  more  than  half  of  the 
remaining  20  percent,  though  not 
mainline,  have  more  than  one  train  per 
day.  The  impact  of  this  alternative  on 
the  "whistle  problem"  would  ha 
minimal.  The  legal,  logistical  and 
transportation  problems  it  would  create 
would  be  out  of  proportion. 

Pedestrian  Traffic 

FEC  recommends  that  "any  signs 
indicating  •  •  •  closure  should  clearly 
indicate  that  the  crossing  is  closed  to 
both  vehicular  and  pedestrian  traffic." 
FRA  agrees  and  will  accordingly  modify 
Note  #2  of  the  Implementation  Notes. 
See  Performance  Specifications. 
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FEC  also  recommends  that  "the 
specifications  should  ensure  adequate 
safeguards  to  prevent  pedestrians  •  *  • 
from  entering  the  railroad's  right  of 
way."  FEC  offers  no  suggestion  as  to 
what  would  be  "adequate."  ERA  would 
have  no  objection  to  the  establishment 


of  further  safeguards  for  pedestrians. 
However,  it  appears  that  current 
arrangements  are  adequate.  All  potential 
whistle  ban  crossings  on  the  FEC  are 
equipped  with  gates,  lights  and  a  bell. 
The  bell  is  intended  to  warn  pedestrians 
of  the  impending  presence  of  a  train. 


From  1980  through  1992,  the  FEC 
reported  19  pedestrian  incidents  at 
highway-rail  crossings.  Of  these,  six 
occurred  while  bans  were  effective. 
(Three  of  the  six  resulted  in  a  death.) 
The  following  table  shows  the  number 
of  such  incidents,  by  year. 
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•Ban  in  effect  (1/1*  indicates  one  witti  ban  in  effect,  one  without). 
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These  data  neither  support  nor  refute 
the  effectiveness  of  train  horns  as  a 
pedestrian  warning  device.  Pedestrian 
incidents  have  occurred  before,  during 
and  after  the  whistle  bans.  The  use  of  a 
second  audible  warning  device  (a  train's 
horn),  has  not  made  an  appreciable 
difference  for  pedestrians.  The  bell, 
flashing  lights  and  gates,  provide 
adequate  warning  for  pedestrians. 

Signs 

One  individual  recommends  that 
signs  be  placed  at  each  crossing 
notifying  motorists  of  the  $1,500  fine  for 
violating  a  state  statute  by  going  around 
lowered  gates.  The  FRA  supports  this 
concept,  though  we  will  not  require 
such  a  sign  in  the  revised  specifications. 
This  should  remain  a  local  option.  We 
would  caution  that  any  traffic  control 
sign  is  of  httle  value  unless  the  statute 
is  enforced.  If  it  is  enforced,  experience 
shows  word  will  spread  quickly. 

Whistle  Boards 

PWS  recommends  that  the  FEC 
"install  ground  markers  for  the  engineer 
to  know  when  to  blow  the  train  bom." 
Such  markers  are  commonly  referred  to 
as  "whistle  boards,"  and  in  Florida, 
because  of  State  statutes,  would  be 
installed  1,500  feet  from  each  crossing 
on  each  approach  to  the  crossing.  It  has 
not  been  alleged  that  FEC  locomotive 
engineers  are  forgetting  to  sound  their 
trains'  horns.  Should  this  become  a 
problem,  this  option  would  remain  open 
to  the  FEC. 

Excessive  Use  of  Train  Horn 

PWS  has  implied  that  locomotive 
engineers  continue  to  sound  the  horn 
even  after  the  locomotive  has  entered 
upon  the  highway-rail  crossing,  and  that 
this  practice  should  be  curtailed,  imless 
"the  engineer  thinks  it  will  do  some 
good."  Most  railroad  operating  rules, 
and  FRA's  Order,  require  that  the  last 
sounding  of  the  train's  horn  for  each 
crossing  be  "prolonged  until  the  lead 
locomotive  has  passed  through  the 
crossing."  This  practice  was  established, 
and  is  continued,  in  an  effort  to  reduce 


the  number  of  incidents  in  which  a 
highway  motor  vehicle  runs  into  the 
side  of  the  train.  (More  than  a  quarter  of 
all  crossing  collisions  occur  when  the 
highway  user  strikes  the  train.)  In  most 
of  these,  67  percent,  the  lead  unit 
(usually  the  locomotive)  is  struck. 
Overlooked  in  PWS's  assertion  is  that 
many  FEC  crossings  are  closer  together 
than  1,500  feet.  As  an  engineer  crosses 
over  one  crossing,  he  frequently  is 
already  sounding  the  horn  for  the  next. 
Closing  crossings  is  the  best  solution  to 
this  problem. 

Highway  Intersection,  Defined 

PWS  has  suggested  that  the  definition 
of  an  intersection,  whether  major  or 
minor,  be  predicated  on  the  niunber  of 
traffic  lanes.  The  proposed 
specifications  distinguished 
intersections  based  on  the  presence  or 
absence  of  turn  lanes.  PWS  provided  no 
rationale  for  its  recommended  change. 
FRA  defers  to  the  State  and  Federal 
engineering  personnel  with  whom  we 
consulted  in  preparing  those 
specifications  and  retains  the  original 
definitions.  |  j 

The  Manual  on  Uniform  Traffic  Control 
Devices  (MUTCD) 

PWS  recommends  that  the  MUTCD 
"develop  plans  for  placement  of  gates  at 
all  types  of  crossings."  The  MUTCD,  in 
accordance  with  Part  lA-2  of  the 
MUTCD:  j  j 

•  •  *  sets  forth  the  basic  principles  that 
govern  the  design  and  usage  of  traffic  control 
devices.  i 

•  •         •         •        • 

The  Manual  presents  traffic  control  device 
standards  for  all  streets  and  highways  open 
to  public  travel  regardless  of  type  or  class  or 
the  governmental  agency  having  jurisdiction. 

However,  the  Manual  specifically 
leaves  design  and  placement  to  local 
engineering  personnel: 

The  responsibihty  for  the  design, 
placement,  operation  and  maintenance  of 
traffic  control  devices  rests  with  the 
governmental  body  or  official  having 
jurisdiction.  lA-3 


Traffic  control  devices  shall  be  placed  only 
by  the  authority  of  a  public  body  or  official 
having  jurisdiction,  for  the  purpose  of 
regulating,  warning,  or  guiding  traffic.  1 A- 
3.1 

The  decision  to  use  a  particular  device  at 
a  particular  location  should  be  made  on  the 
basis  of  an  engineering  study  of  the  location. 
Thus,  while  this  Manual  provides  standards 
for  design  and  application  of  traffic  control 
devices,  the  Manual  is  not  a  substitute  for 
engineering  judgment.  lA-4 

The  MUTCD  is  not  a  design  manual. 
The  PWS  recommendation  that  the 
MUTCD  predefine  all  possible  scenarios 
and  site  plans  is  not  within  the  scope  of 
the  MUTCD.  nor  is  it  reaUstic. 

Implementation  Not  Always  Possible 

PWS  accxirately  observes  that  some 
highway-rail  grade  crossings  are 
configured  in  ways  that  make  it 
impossible  to  implement  the  provisions 
of  the  proposed  specifications,  short  of 
crossing  closure.  This  is  especially  true 
when  the  road  and  track  closely 
parallel,  resulting  in  a  short  entrance 
road  into  the  crossing.  Certainly, 
prohibiting  use  of  a  train's  horn  would 
only  exacerbate  an  already  dangerous 
situation. 

Exceptions 

One  individual  requested  that 
exception  criteria  be  defined  which 
would  allow  "local  authorities  to 
resolve  problems  with  certain  crossings 
that  require  special  measures."  This  is 
too  vague  and  open-ended  to  include  in 
the  specifications  or  remedial  options. 
However,  FRA  will  remain  open  to 
requests  for  exceptions  which  are 
forwarded  with  the  positive 
endorsement  of  the  Florida  Department 
of  Transportation. 

Low  Highway  Traffic 

Another  commenter  requested  that 
exceptions  be  granted  for  crossings  with 
low  highway  traffic.  In  most  cases,  such 
a  crossing  should  be  closed.  However, 
the  FRA  will  remain  open  to  requests 
for  exceptions  which  are  forwarded 
with  the  positive  endorsement  of  the 
Florida  Department  of  Transportation. 
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Automated  Horn  System  (AHS) 

Two  cities  have  expressed  an  interest 
in  installing  automated  horns  at  grade 
crossings.  A  mid-west  firm  known  as 
Railroad  Consulting  Services.  Inc.  is 
experimenting  with  a  prototype 
Automated  Horn  System.  It  is  presently 
working  with  the  Union  Pacific  Railroad 
and  the  city  of  Gering.  Nebraska.  The 
AHS  consists  of  horns  permanently 
mounted  at  the  crossing  facing  each 
direction  of  highway  approach.  The 
horns  are  activated  by  trains  as  they 
enter  upon  track  circuits,  as  are  flashing 
lights  and  gates,  and  continue  to  sound 
a  set  pattern  until  the  train  reaches  the 
highway. 

The  effort  underway  in  Nebraska  is 
innovative  and  experimental.  FRA  has 
encouraged  this  initiative  and  is 
formally  monitoring  progress,  though  no 
FRA  sanction  is  needed.  There  are  some 
technical  difficulties  with  the  devices 
and  some  questions  still  remain 
unansvrored,  in  the  opinion  of  the  FRA, 
but  none  so  far  appear  insurmountable. 

FRA  is  not  yet  prepared  to  endorse 
the  use  of  the  AHS  along  the  FEC  right- 
of-way  until  furthw  results  have  been 
received  from  the  Nebraska  experiment. 

Availability  of  Data 

One  commenter  stated  that  they  have 
not  been  able  to  obtain  the  data  used  in 
FRA's  analysis.  AM  the  data  used  in  the 
original  analysis  and  in  subsequent 
reviews  are  available  to  the  public  on 
request.  We  are  aware  of  no  unfilled 
requests  for  data.  Summary  data  were 
made  available  during  and  immediately 
following  the  opening  meeting  of  the 
conference  process.  September  13,  1991. 
Subsequent  publications,  e.g., 
Conference  Notice  #3.  Florida's  Train 
Whistle  Ban,  2nd  Edition.  September 
1992,  included  a  variety  of  summary 
and  detail  data.  Other  requesters, 
including  some  of  those  responding  to 
Conference  Notice  #7.  have  received 
massive  listings  of  data  from  HlA's 
accident  files.  Requests  for  specific  data 
should  be  addressed  to  the  Federal 
Railroad  Administration.  RRS-23.  400 
7th  Street  SW..  Washington,  DC,  20590. 
There  may  be  a  nominal  fee.  It  is 
recommended  that  a  requester  call. 
(202)  366-0533.  to  discuss  a  reqijest 
prior  to  writing. 

Indem  nification 

FEC  has  stated  their  opposition  "to 
the  substitution  of  audible  warning 
devices  with  unproven  alternatives. 
'  "   *  FRA  should  not  permit  the 
substitution  of  any  alternative  unless  it 
is  shown  through  adequate  study  to  be 
equally  effective."  FEG's  comments  are 
without  force;  the  proffered  alternatives 


are  adaptations  of  measures  whose 
effectiveness  is  well  known.  Indeed, 
most  of  the  alternatives  will  improve 
crossing  safety  during  daytime  and 
twilight  operations,  as  well  as  during 
the  night. 

Regarding  the  proposed  alternative  of 
nighttime  closure  of  a  crossing,  the 
community  would  assume  the 
responsibility  for  closing  each  crossing 
so  configured  each  evening.  FEC 
locomotive  engineers  would  have  to 
assume  from  10  p.m.  to  6  «.m.  that  each 
crossing  was  closed.  FEC  has  requested 
that  communities  "be  required  to 
indemnify  FEC  for  any  liability  resulting 
from  accidents  at  such  cros.sings  during 
the  hours  in  question."  Such  an  action 
by  FRA  would  be  well  beyond  the  safety 
mission  of  this  agency  and  the  scope  of 
this  proceeding. 

Unrelated  Issues 

PWS  raised  a  myriad  of  rail  related 
issues  that  are  not  afl^ected  by,  nor  do 
they  impact  on,  whistle  bans.  These 
included  the  adequacy  of  current 
crossing  installations,  speed  of  trains, 
blockage  of  crossings  by  trains,  rail  car 
covers  and  hazardous  materials 
shipments.  We  have  not  responded  to 
these  concerns.  PWS  may  address  them 
separately  to  the  FRA  outside  the 
confines  of  this  proceeding. 

Also,  a  few  commenters,  including 
PWS,  have  again  challenged  original 
data  and  arguments  which  were 
addressed  in  FRA's  original  report,  the 
Order,  Conference  Notices  #3  and  #7. 
and  the  2nd  Edition.  The  FRA  is  not 
willing  to  reargue  these  points 

Two  commenters  cited  a  newspaper 
story  which  reports  a  rise  in  crossing- 
related  accident  statistics  of  28  percent 
since  the  bans  were  lifted.  The  FRA  is 
not  aware  of  the  basis  for  this  number. 
This  number  does  not  reconcile  with 
information  available  to  the  FRA.  In 
fact,  in  the  year  prior  to  the  Order,  the 
FEC  reported  23  nighttime  accidents  at 
"impacted"  crossings,  in  the  year 
following,  through  July  25.  1992,  FEC 
experienced  only  10  nighttime  accidents 
at  the  same  crossings.  This  is  a 
reduction  of  57  percent. 

Preliminary  data  for  the  State  of 
Florida  indicate  that  the  state  enjoyed  a 
reduction  of  16.4  percent  in  accidents 
and  74  percent  in  fatalities  in  1992 
versus  1991.  This  reduction  is  largely 
attributable  to  the  gains  achieved  along 
the  FEC  right-of-way. 

A  Technical  Meeting 

Two  commenters  have  requested  that 
a  technical  representative  of  the  FRA 
attend  an  "informational  hearing."  The 
purpose  would  be  to  have  "en  open 
discussion  of  the  alternative  remedial 


measures"  so  that  "residents"  will 
develop  a  better  understanding  of  "the 
technicahties  involved  in  order  to  stop 
whistle  blowing  •   *   •." 

The  FRA  bebeves  that  the  remedial 
measures  are  su^ciently  detailed.  The 
sort  of  discussion  proposed  would  more 
appropriately  involve  State,  County  and 
City  transportation  planners  and 
engineering  personnel. 

n.  Amendment  to  Emergency  Order  Na 
15 

The  "Relief  section  of  Emergency 
Order  No.  15  is  amended  as  follows: 


Relief 

The  FEC  has  indicated  that  it  does  not 
intend  to  seek  relief  from  this  Order. 
However,  the  local  jurisdictions 
impacted  by  this  Order  have  indicated 
that  they  desire  a  mechanism  whereby 
they  can  take  action  that  would  ensure 
that  the  Order's  effectiveness  would  be 
lifted  with  regard  to  particular  crossings 
where  certain  alternative  measures  are 
adopted.  Some  of  those  jurisdictions 
petitioned  for  review  of  the  Order, 
which  triggered  a  conference  process 
under  49  CFR  211.47.  As  a  resuh  of  that 
conference  process,  FRA  has  decided 
that  a  local  jurisdiction  may  obtain 
relief  from  the  impact  of  this  Order  by 
properly  adopting  one  ar  more  remedial 
measures  (as  set  forth  in  the 
specifications  below)  at  a  highway-rail 
crossing  or,  where  required,  at  a  number 
of  highway-rail  crossings  in  a  "quiet 
zone,"  and  so  notifying  the  Florida 
Department  of  Transportation  (FOOT)  > 
and  the  FEC  in  writing.  FOOT  must  then 
certify  whether  the  requirements  of  the 
relevant  performance  specifications 
have  been  met.  Fourteen  days  after 
written  notification  has  been  sent  from 
FOOT  to  the  Docket  Clerk,  FRA,  and  to 
FEC,  the  impacted  crossings  nay  be 
considered  exempt  from  the 
requirements  of  this  Order. 

Performance  Specifications  for 
Alternative  Remedial  Measures 

De/;n/fJons 

The  following  definitions  pertain  to 
these  specifications: 

Low  Traffic  Voiame  Streets:  Any 
street  carrying  less  than  2,000  vehicles 
per  day. 


>  Notification  to  FOOT  should  bo  sent  to: 
Manegar.  Rail  Offica.  Florid*  Departinoil  o( 
Transportation,  605  Suv»annee  St.  T«lLalias*ee,  FU. 
32399-04S0  NotiHcatuui  to  the  FEC  should  be  senl 
to:  Vice  President -Transportation.  Florida  East 
Coast  Railway  Co..  P.O.  Dibm»«  1048.  St  A»eT>stiae, 
FL.  32084.  Notificatioo  to  fHA't  docket  dark 
should  be  Mnl  lo:  Dockol  Clark.  Ft^iera)  Railroad 
Administjatioa.  400  Seventh  St.  SW.,  food  6201, 
Washington.  DC,  20590. 
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Mafor  intersection:  Any  intereecUon 
where  traffic  volume  justifies  the  use  of 
separate  turn  lanes. 

Median  barrier  Any  device  designed 
to  prevent  the  intentional  or  accidental 
incursion  of  a  vehicle  into  opposing 
lanes,  e.g.,  a  Jersey  Barrier. 

Median  curb:  A  curb,  either 
mountable  or  non-mountable,  which 
defines  a  median. 

Minor  intersection:  An  intersection 
where  traffic  volumes  do  not  require  the 
use  of  separate  turn  lanes. 

MUTCD:  Manual  on  Uniiorm  Traffic 
Control  Devices  (1988  Edition).  Federal 
Highway  Administration,  U.S. 
Department  of  Transportation. 

Non-mountable  (barrier)  curb:  A 
steep-faced  curb  9-12  inches  high 
intended  to  prevent  intentional 
incursion  by  a  vehicle  into  a  defined 
area. 

Quiet  zone:  A  segment  of  railroad  of 
not  less  than  one-half  mile  (2,640  feet) 
in  length  on  which  all  at-grade  crossings 
are,  in  keeping  with  these 
specifications,  closed  during  nighttime 
hours  (10  p.m.  to  6  a.m.),  equipped  with 
four-quadrant  gates,  equipped  with 
gates  with  median  barriers,  or  located 
on  one-way  streets  are  fully  gated. 

Traffic  separator:  A  traffic  island  or 
median  designed  to  guide  traffic  around 
an  obstacle  or  to  direct  traffic  in  a 
particular  direction. 

Specifications 

1.  Permanent  Closure  of  the  Highway- 
Rail  Crossing:  Ehminate  the  at-grade 
crossing  through  permanent  closure  of 
the  street  or  highway  or  through  grade 
separation  (overpass  or  underpass). 

2.  Nighttime  Closure  of  the  Highway- 
Rail  Crossing:  Close  the  crossing  to 
highway  traffic  during -nighttime  hours 
subject  to  the  following  conditions; 

a.  The  closure  system  must 
completely  block  highway  traffic  from 
entering  the  crossing. 

b.  Activation  and  deactivation  of  the 
.svstem  will  be  the  responsibility  of  the 
coimty  or  municipality  responsible  for 
the  street  or  highway,  which  must 
undertake  to  reliably  discharge  this  duty 
such  that  the  crossing  is  closed 
continuously  during  the  hours  of  10 
p.m.  to  6  a.m. 

c  The  crossing  must  be  part  of  a  quiet 
zone,  as  defined  in  these  specifications. 

d.  The  system  must  be  reasonably 
tamper  and  vandal  proof. 

e.  MUTCD  standards  must  be  met  for 
any  barricades  and  signing  used  in  the 
nighttime  closure  of  &e  facihty.  Signing 
for  alternate  routes  must  also  be 
included. 

3.  Four-Quadrant  Gate  System:  Install 
sufficient  gates  at  a  crossing  to  fully 
block  highway  traffic  fix)m  entering  a 


crossing  when  the  gates  are  lowered, 
subject  to  the  following  conditions: 

a.  Approaches  on  both  sides  of  the 
highway-rail  crossing  will  be  separated 
with  medians  with  non-mountable 
c\irbs  or  traffic  separators.  Such  median 
construction  will  include  energy 
dissipaters  and  median  striping  as 
required  by  MUTCD. 

b.  Any  median  construction  will 
extend  at  least  200  feet  or  to  a  major 
intersection,  which  ever  is  less.  All 
major  intersections  must  be  a  minimum 
of  100  feet  from  the  highway-rail 
crossing.  Any  minor  intersections 
within  200  feet  of  the  crossing  will  be 
closed  to  crossing  traffic. 

c.  At  low  traffic  volume  streets, 
median  curbs  with  vertical  delineators 
(rubber  pipes  and  low  curbing)  between 
opposing  lanes  may  be  used  in  place  of 
non-mountable  cuibs  or  traffic 
separator. 

d.  The  maximum  length  of  a  gate  arm 
will  not  exceed  40  feet. 

e.  Gate  timing  for  full  closure  systems 
should  be  based  on  these  suggested 
times: 


Step 


Lights  start  Sashing  .. 

Entrance  gates  start 
down. 

Entrance  gates  tuUy 
lowered. 

Exit  gates  start  down 

Exit  gates  fully  low- 
ered. 


Time 


Sec. 


Do. 

Oo. 

Do. 
Do. 


Exit  gates  will  be  equipped  with  a 
presence  detection  loop  located  between 
the  outside  track  and  the  exit  gate  arm. 
This  loop  will  raise  or  prevent  the 
lowering  of  the  exit  gate  arm  if  an 
automobile  is  detected  %vithin  the  loop. 
The  loop  or  loops  will  be  of  sufficient 
size  and  number  to  detect  an  automobile 
in  all  exit  lanes. 

f.  The  gap  between  the  end  of  a 
lowered  gate  and  the  median  will  be 
less  than  one  foot. 

g.  Fou^quadrant  gates  will  not  be  an 
option  where  traffk:  signal  pre-emption 
exists. 

h.  The  crossing  must  be  part  of  a  quiet 
zone,  as  defined  in  these  specifications. 

i.  The  system  must  be  reasonably 
tamper  and  vandal  prooL 

j.  General  principles  of  the  AASHTO 
Roadside  Design  Gcuide  regarding 
median  barrier  construction  will  be 
adopted  where  applicable. 

4.  Gates  with  Median  Barriers:  Install 
median  barriers  at  a  crossing  which 
prevent  highway  traffic  from  driving 
aroimd  lowered  gates  subject  to  the 
following  conditions: 

a.  Approaches  on  both  sides  of  the 
highway-rail  crossing  will  be  separated 


with  median  barriers.  Any  barrier  so 
constructed  will  include  markers  as 
required  by  the  MUTCD.  and  also 
energy  dissipaters. 

b.  Median  barriers  wrill  extend  at  least 
200  feet  or  to  a  major  intersection, 
whichever  is  less.  All  major 
intersections  must  be  a  minimum  of  100 
feet  from  the  highway-rail  crossing.  Any 
minor  intersections  within  200  feet  of 
the  crossing  will  be  closed  to  crossing 
traffic 

c.  The  maximum  length  of  a  gate  arm 
will  not  exceed  40  feet. 

d.  The  gap  between  the  end  of  a 
lowered  gate  and  the  median  barrier 
will  be  less  than  one  foot. 

e.  The  crossing  must  be  part  of  a  quiet 
zone,  as  defined  in  these  specifications. 

f.  The  system  must  be  reasonably 
tamper  and  vandal  proof. 

g.  General  principles  of  the  AASHTO 
Roadside  Design  Guide  r^arding 
median  barrier  construction  will  be 
adopted  %vfaere  applicable. 

5.  One-Way  Pairing  of  Adjacent 
Streets:  Adjacent  streets  would  be  made 
into  one-way  pairs  and  gates  modified 
or  relocated  to  completely  block  he 
approaching  lanes  of  traffic,  subject  to 
the  following  conditions: 

a.  Streets  to  be  made  into  one-way 
pairs  should  ideally  be  no  more  thain 
one  city  block  (300'-500T  apart.  Cross 
streets  connecting  the  one-way  pairs 
should  be  no  more  than  one  city  block 
from  each  side  of  the  crossings  in 
Central  Business  Districts,  nor  more 
than  one-quarter  mile  from  each  side  of 
the  crossings  in  suburb«in  areas. 

b.  Lane  capacities  of  both  streets 
should  be  approximately  the  same. 

c.  Preferably,  the  gate  arms  on  the 
approach  side  of  the  crossings  should  be 
extended  to  within  one  foot  of  the  lef* 
edge  of  pavement.  The  left  edge  of  the 
pavement  on  the  approach  side  in  this 
configuration  will  include  a  non- 
mountable  curb  extending  at  least  200 
feet  or  to  a  major  intersection, 
whichever  is  less.  Alternatively,  the  gate 
mechanisms  on  the  fer  side  of  the 
crossings  may  be  relocated  to  the  left 
side  of  the  approach  lanes,  and  the  gate 
arms  sized  to  provide  a  maximum  of 
one  foot  between  the  tips  of  the  gate 
arms  when  in  the  lowered  position. 

d.  The  maximum  length  of  a  gate  arm 
will  not  exceed  40  feet. 

e.  Two  two-lane  roadways  one-way  in 
the  same  direction  may  be  paired  with 

a  single  intervening  multi-lane 
undivided  roadway  in  the  opposite 
direction  provided  all  other  conditions 
are  met. 

f.  Both  crossings  of  a  one-way  pair 
must  be  part  of  a  quiet  zone,  as  defined 
in  these  specifications. 
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g.  Signing  for  one-way  streets  shall  be 
in  conformance  with  the  MUTCD. 

Implementation  Notes 

The  following  statements  reflect  the 
desire  and  intent  of  parties  to  the 
conference  with  respect  to  application 
of  the  above  speciRcations. 

1.  In  regard  to  the  full  closiire  of 
highway-rail  crossings,  the  FDOT  and 
the  FEC  have  expressed  a  willingness  to 
discuss  financial  assistance  for  closing 
any  highway-rail  crossing  impacted  by 
this  Emergency  Order. 

2.  If  a  crossing  is  selected  for 
nighttime  closing,  alternate  highway 
traffic  routes  should  be  identified,  and 
signs  erected  in  accordance  with  the 
MUTCD  and  applicable  FDOT  and  local 
standards  informing  pedestrians  and  the 
motoring  public  that  the  streets  will  be 
closed  from  10:00  pm  until  6;00  am  and 
that  alternate  routes  must  be  used. 

3.  Any  crossing  eqmpped  with  a  four- 
quadrant  gate  system  or  with  gates  and 
median  barriers  should  also  be 
equipped  with  constant  warning  time 
devices. 

4.  All  gate  arms  should  be  equipped 
with  strobe  lights  located  on  the 
centerline  of  each  driving  lane  when  the 
gates  are  lowered.  The  strobe  lights  will 
be  activated  when  the  gates  begin  to 
lower.  Florida  DOT  and  local 
jurisdictions  should  carefully  monitor 
the  effect  of  these  strobe  lights  on 


vehicle  drivers  af^er  the  gates  have  been 
lowered. 

5.  Illumination  (street  lighting)  of 
these  highway-rail  crossings  is 
encouraged. 

This  amendment  is  effective  from  the 
date  of  issue  of  this  notice. 

Issued  in  Washington,  DC,  on  August  31. 
993. 

folena  M.  Molitoria, 
Administrator 
[FR  Doc  93-22535  Filed  9-14-93,  8:45  am) 
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Federal  Transit  Administration 

FTA  Sections  3  and  9  Grant 
Obligations 

AGENCY:  Federal  Transit  Administration 

(FTA).  DOT. 

ACnow;  Notice. 

SUMMARY:  The  Department  of 
Transportation  and  Related  Agencies 
Appropriations  Act.  1993.  Public  Law 
102-338.  contains  a  provision  requiring 
the  Federal  Transit  Administration 
(FTA)  to  publish  an  announcement  in 
the  Federal  Register  every  30  days  of 
grants  obligated  pursuant  to  sections  3 
and  9  of  the  Federal  Transit  Act.  as 
amended.  The  statute  requires  that  the 
announcement  include  the  grant 
number,  the  grant  amoimt,  and  the 


transit  property  receiving  each  grant. 
This  notice  provittos  the  information  as 
required  by  statute. 
FOR  FURTHER  INFORMATION  CONTACT: 
Janet  Lynn  Sahaj.  Chief.  Resource 
Management  and  State  Programs 
Division,  Office  of  Capital  and  Formula 
Assistance,  Department  of 
Transportation,  Federal  Transit 
Administration.  Office  of  Grants 
Management,  400  Seventh  Street,  SW., 
room  9305,  Washington.  DC  20590. 
(202) 366-2053. 

SUPPLEMENTARY  INFORMATION:  The 
Section  3  program  provides  capital 
assistance  to  eligible  recipients  in  three 
categories:  Fixed  guideway 
modernization,  construction  of  new 
fixed  guideway  systems  and  extensions, 
and  bus  purchases  and  construction  of 
bus  related  facilities.  The  section  9 

Erogram  apportions  funds  on  a  formula 
asis  to  provide  capital  and  operating 
assistance  in  urbanized  areas.  Section  9 
grants  reported  may  include  flexible 
funds  transferred  from  the  Federal 
Highway  Administration  to  the  FTA  for 
use  in  transit  projects  in  urbanized 
areas.  These  flexible  funds  are 
authorized  under  the  Intermodal 
Surface  Transportation  Efficiency  Act  of 
1991  (ISTEA)  to  be  used  for  highway  or 
transit  purposes.  Pursuant  to  the  statute 
FTA  reports  the  following  grant 
information. 


Section  3  Grants 


Transit  property 


Washington  Metropolitan  Area  Transit  Auttwity  (WMATA).  Washington.  DC-MO- 

VA. 
Tri-County  Commuter  Rail  Authority.  West  Palm  Bch-Boca  Raton-Delray  Bch,  FL  .. 
Indiar^  Department  of  Trarwpoftation.  Irxilana 


Grant  No. 


DC-03-0026-00 

FL-03-01 23-00 
IN-03-0064-00 


Section  9  Grants 


Transit  property 

Santa  Barbara  Metropolitan  Trar^sit  District  Santa  Bart>ara,  CA ~ 

Greater  Bridgeport  Transit  District.  Bridgeport-Milford.  CT  .•. 

Washington  Metropolitan  Area  Transit  Authority  (WMATA),  WasWngton,  DC-WD- 

VA. 
Tri-County  Commuter  Rail  Authority,  West  Palm  Bch-Boca  Raton-Delray  Bch,  FL  .. 

aty  of  High  Point  High  Point  NC 

City  of  Greensboro,  Greensboro,  NC • 

Capital  District  Transportation  Authority,  AJbany-Schanadady-Troy.  NY  

City  of  Rome,  V.I.P.  Transportation.  Utica-Rome,  NY 

Capital  Metropolitan  Transportation  Authority,  Austin,  TX  ~ 

Potomac  and  Rappahannock  Transportation  Commission.  Virginia 


Grant  No. 


CA-90-X571-00 
CT-9O-X230-00 
DC-90-X019-01 

FL-00-X211-01 

NC-90-X151-00 

NC-90-X1 54-00 

NY-eO-X256-00 

NY-90-X265-00 

TX-90-X271-00 

VA-00-X09&-00 


Grant  antount 


$14,110,772 

4,639,938 
4,204.687 


Obligation  date 


08/27/93 

08/06/93 
08/19/93 


Grant  amount 


$1 ,928.359 

888,496 

27.752.100 

4,242,276 
468,412 

1,218,331 

1,400,000 
142,976 

4.683.082 
920,000 


Obligation  dale 


08/10/93 
08/19/93 
08/27/93 

08/06/93 
08/18/93 
07/28/93 
08/20/93 
08/19/93 
07/30/93 
08/25/93 
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Issued  on:  September  10. 1983. 
Edward  R.  Fleischiiuii. 

Director,  Office  ofCaphtd  and  Formula 
Assistance. 

IFR  Doc  93-22551  Filed  9-14-93;  6:45  ami 
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National  Higtiway  Traffic  Safety 
Admlnletration 

[Docket  Na  83-39:  Nctloe  2] 

General  Motors  Corp.;  Grant  of  Petition 
for  Temporary  Exemption  From 
Federal  Motor  Vehicle  Safety 
Standards 

General  Motors  Corporation  ("Ok^") 
of  Warren.  Michigan,  petitioned  for  a 
temporary  exemption  from  four  Federal 
motor  vehicle  safety  standards  for  a 
passenger  car  that  is  electricaUy 
powered  ("GMEV").  The  basis  of  the 
petition  was  that  an  exemption  would 
facilitate  the  development  and  field 
evaluation  of  low-emission  motor 
vehicles. 

Notice  of  receipt  of  the  petition  was 
pubhshed  on  June  4, 1993,  and  an 
opprartunity  afforded  for  comment  (58 
PR  31784).  This  notice  grants  the 
petition. 

Petition  was  made  on  behalf  of  the 
GMEV,  a  2-p>a8»enger  vehicle  based 
upon  the  design  of  the  recent  GM 
Impact  experimental  car.  CM  asked  for 
an  exemption  of  1  year  (October  1993- 
94)  so  that  it  may  manufiacture  and 
distribute  a  fleet  of  50  QAEVs  for  field 
evaluation.  This  evaluation  is  necessary 
to  obtain  data  related  to  customer  usage 
patterns  and  field  experience  with 
electric  vehicles,  and  to  obtain  technical 
data  related  to  vehicle  performance 
under  real  wwld  conditions.  The 
GMEVs  will  not  be  sold,  but  will  be 
"provided  to  private  individuals  for  use 
and  evaluation,  and  demonstrated  to 
public  officials,  utility  companies  and 
the  media*  •  •." 

GM  has  designed  the  CMEV  to 
comply  with  all  Federal  motor  vehicle 
safety  standards,  but  will  be  unable  to 
conduct  all  the  testing  necessary  to 
confirm  compliance  of  the  GMEV  to 
certain  aspects  of  some  standards.  Thus, 
GM  argued  that  the  exemptions  it 
requested  would  not  unreasonably 
demade  the  safety  of  the  vehicles. 

The  standards  for  which  GM 
requested  exemption  were: 

Standard  No.  108,  Lamps,  Reflective 
Devices,  and  Associated  Equipment  CM 
originally  petitioned  for  temporary 
exemption  from  the  photometric 
requirements  for  headlamps  and  rear 
lamp  assemblies.  However,  on  August 
11, 1993,  it  informed  NHTSA  that 
further  testing  indicated  full  compliance 


with  the  requirements,  and  that  a 
temporary  exemption  would  not  be 
needed. 

Standard  No.  201,  Occupant 
Protection  in  Interior  Impact.  Although 
the  GMEV  has  been  designed  to  conform 
to  this  standard,  GM  has  not  conducted 
testing  to  determine  whether  the 
requiremenu  of  S3.1  Instrument  panels 
will  be  met  at  the  right  designated 
seating  position.  GM  beheves  that 
testing  would  confirm  compliance,  and 
notes  that  if  a  noncompliance  was 
indicated,  "there  would  be  no 
unreasonable  degradation  in  safety 
especially  because  the  GMEV  will  have 
a  passenger  side  air  bag  to  provide 
protection  in  this  area  of  the  instrument 
paneL" 

Standard  No.  203,  Impact  Protection 
for  the  Driver  From  the  Steering  Control 
System. 

Standard  No.  208,  Occupant  Crash 
Protection.  The  GMEV  will  have  a  crash 
protection  system  comprised  of  a  3- 
point  manual  lap  and  snoulder  belt 
restraint  and  a  supplemental  restraint 
system  of  air  bags  for  both  seating 
positions.  This  system  has  been 
designed  to  comply  to  Standard  No. 
208.  but  because  of  the  limited  fleet  of 
vehicles.  GM  will  not  be  able  to  perform 
all  the  barrier  crash  testing  necessary  to 
evaluate  all  occupant  restraint  system 
performdoce  requirements.  Limited 
barrier  impact  testing  indicates 
conformance.  If  complete  testing  should 
indicate  a  noncompliance,  GM  believes 
that  it  would  be  "slight  in  d^ree  and 
would  not  be  a  level  of  safety 
degradation  that  approaches 
unreasonableness. " 

If  conformance  with  Standard  No.  208 
is  demonstrated,  the  C^ifEV  would  not 
be  subject  to  Standard  No.  203. 
However,  since  GM  cannot  jret 
demonstrate  conformance  to  Standard 
No.  208,  it  requested  exemption  from 
Standard  No.  203  as  well. 

Petitioner  argued  that  granting  the 
exemption  would  be  in  me  public 
interest  and  consistent  with  the 
National  Traffic  and  Motor  V^cle 
Safety  Act  because  the  data  derived 
"would  facilitate  the  development  of 
vehicles  which  would  fully  comply 
vrith  FMVSS  and  satisfy  the  numerous 
requirements  of  potential  bu3rer8."  It 
noted  that  the  production  and  sale  of 
zero-emission  vehicles  "is  widely 
believed  to  be  desirable  as  a  means  to 
potentially  improve  the  air  quality  in 
many  areas  of  the  United  States." 

No  comments  were  received  on  the 
petition. 

With  the  advent  of  legislation  in 
California  and  elsewhere  that  mandate 
sales  of  zero-emission  vehicles 
beginning  in  the  1998  model  year,  it  is 


desirable  that  government  support  the 
efforts  of  manufacturers  to  produce 
products  that  meet  requirements 
intended  to  improve  air  quality  The 
petitioner's  belief  that  it  may  already 
conform  to  Standard  Nos.  201  and  208 
supports  a  temporary  exemption  from 
these  standards,  particularly  since  GM 
has  requested  an  exemption  for  a  period 
of  time  that  is  less  than  the  maximum 
authorized  by  law.  The  dual  air  bags 
afford  assurance  that  a  reasonable 
degree  of  protection  has  been  provided. 
As  for  Standard  No.  203,  petitioner 
initially  made  no  argument,  but  on 
August  11. 1993,  submitted  its  views 
that  the  GMEV  driver  air  bag  in  the 
steering  hub  ought  to  provide  protection 
equivalent  to  that  afforded  by 
compliance  with  Standard  Na  203.  As 
this  is  the  basis  of  NHTSA "s  exemption 
from  Standard  No.  203  for  those 
vehicles  meeting  the  automatic 
protection  requirements  of  Standard  No. 
208,  the  agency  concurs  with  this 
argument  The  petition  for  exemption 
from  Standard  No.  108  has  been  mooted 
by  petitioner's  letter  informing  NHTSA 
that  compliance  has  been  achieved. 

Accordingly,  m  consideration  of  the 
forgoing.  NHTSA  finds  that  a 
temporary'  exemption  will  facilitate  the       ^ 
development  and  field  evaluation  of  a 
low-emission  motor  vehicle,  be  in  the 
pubUc  interest  and  consistent  with  the 
objectives  of  the  National  Traffic  and 
Motor  Vehicle  Safety  Act,  and  will  not 
unreasonably  degrade  the  safety  of  the 
vehicle  that  it  covers.  General  Motors 
Corporation  is  hereby  granted  NHTSA 
Exemption  No.  9S-4,  expiring  October 
1. 1994.  for  its  GMEV  only,  from  S3.1 
of  49  CFR  571.201  Motor  Vehicle  Safety 
Standard  No.  201  Occupant  Protection 
in  Interior  Impact,  SS.l  of  49  CFR 
571.203  Impact  Protection  for  the  Driver 
from  the  Steering  Control  System,  and 
S5  of  49  CFR  571.208  Motor  Vehicle 
Safety  Standard  No.  208  Occupant 
Crash  Protection. 

Authority:  15  U.S.C  1410;  delegations  of 
authority  at  49  C3Tt  1.50  and  501.8. 

Issued  on:  September  9, 1993. 
Howard  M.  Smolkin, 
Exacutive  Director. 
(FR  Doc.  93-22502  Filed  9-14-93;  8:45  am) 
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DEPARTMENT  OF  THE  TREASURY 

Treasury  Advisory  Committee  on 
Commercial  Operations  of  the  U.S. 
Customs  Service 

AGENCY:  Department  Offices,  Treasury. 
ACTION:  Notice  of  meeting. 


? 
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SUMMARY:  This  notice  announces  the 
date  of  the  next  meeting  and  the  agenda 
for  consideration  by  the  Treasury 
Advisory  Committee  on  Commercial 
Operations  of  the  U.S.  Customs  Service. 

DATES:  The  next  meeting  of  the  Treasury 
Advisory  Committee  on  Commercial 
Operations  of  the  U.S.  Customs  Service 
will  be  held  on  Friday.  October  1. 1993. 
at  9  a.m.  at  the  Hyatt  Regency  Hotel.  2 
Fountain  Plaza,  Buffalo,  New  York 
14202. 

F0«  FURTHER  INFORMATION  CONTACT: 

Dennis  M.  O'Connell,  Director,  Office  of 
Tariff  and  Trade  Affairs,  Office  of  the 
Assistant  Secretary  (Enforcement),  room 
4004,  Department  of  the  Treasury.  1500 
Pennsylvania  Avenue.  NW.,  Washington 
DC  20220.  Tel.-  (202)  622-0220. 

SUPPLEMENTARY  INFORMATION:  The 

preliminary  agenda  to  be  considered  at 
the  meeting  is  as  follows: 

1.  The  Customs  Modernization  Act 
and  Informed  Compliance  Legislation. 

2.  The  Commissioner's  August  30. 
1993  memorandum  to  broker/ entry 
filers. 

3.  Status  of  the  North  American  Free 
Trade  Agreement. 

4.  Customs  budget,  staffing  and 
resources. 

5.  The  Conunittee  recommendations 
to  Secretary  of  the  Treasury  Bentsen. 

6.  Formation  of  the  Customs 
reorganization  team  and  development  of 
a  work  plan  for  restructuring. 

7.  Report  from  the  Customs  Trade 
Ombudsman. 

8.  Enforcement  Update. 

9.  Other  new  business. 

The  agenda  may  be  supplemented  or 
otherwise  amended  prior  to  the  meeting 
date. 

The  meeting  is  open  to  the  public; 
however,  it  is  necessary  for  any  person 
other  than  an  Advisory  Committee 
member  who  wishes  to  attend  the 
meeting  to  give  advance  notice.  In  order 
to  be  admitted  to  the  meeting,  contact 
Ms.  Theresa  Manning  at  (202)  622-0220 
no  later  than  Friday.  September  24, 
1993. 
John  W.  Mangels, 

Acting  Deputy  Assistant  Secretary 
(Regulatory.  Tariff  and  Trade  Enforcement). 
[FR  Doc  93-22515  Filed  9-14-93;  8:45  ami 
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DEPAFTTMENT  OF  VETERANS 
AFFAIRS 

Cooperativ*  Studtoa  Evaluation 
Commlttaa;  Maatlng 

The  Department  of  Veterans  Affairs 
gives  notice  under  Public  Law  92-463 
(Federal  Advisory  Committee  Act)  as 
amended,  by  section  5{c)  of  Public  Law 
94-409  that  a  meeting  of  the 
Cooperative  Studies  Evaluation 
Committee  will  be  held  at  the  Boston 
Park  Plaza  Hotel  and  Towers,  64 
Arlington  Street,  Boston,  MA.  October 
19-20, 1993.  The  session  on  October  19 
is  scheduled  to  begin  at  7:30  a.m.  and 
end  at  5:30  p.m.  and  on  October  20  firom 
7:30  a.m.  to  5  p.m.  The  meeting  will  be 
for  the  purpose  of  reviewing  six  new 
clinical  trials,  two  on  cardiovascular 
diseases;  one  on  chronic  obstructive 
pulmonary  disease:  one  on  dysphagia 
from  stroke;  one  on  tardive  dysldnesia; 
one  on  prostate  cancer  and  the  progress 
of  two  on-going  studies  on 
immunization  for  pneumonia  and  on 
epilepsy. 

The  Committee  advises  the  Director. 
Medical  Research  Service,  through  the 
Chief  of  the  Cooperative  Studies 
Progtam  on  the  relevance  and  feasibility 
of  the  studies,  the  adequacy  of  the 
protocols,  and  the  scientific  validity  and 
propriety  of  technical  details,  including 
protection  of  human  subjects. 

The  meeting  will  be  open  to  the 
public  up  to  the  seating  capacity  of  the 
room  from  7;30  a.m.  to  8  a.m.  on  both 
days  to  discuss  the  general  status  of  the 
program.  To  assure  adequate 
accommodations,  those  who  plan  to 
attend  should  contact  Dr.  Ping  Huang, 
Coordinator,  Cooperative  Studies 
Evaluation  Committee,  Department  of 
Veterans  Affairs,  Washington.  DC  (202- 
535-7154).  prior  to  October  12,  1993. 

The  meeting  will  be  closed  from  8 
a.m.  to  5:30  p.m.  on  October  19, 1993 
and  from  8  a.m.  to  5  p.m.  on  October  20, 
1993,  for  consideration  of  specific 
proposals  in  accordance  with  provisions 
set  forth  in  section  10(d)  of  Public  Law 
92-463,  as  amended  by  section  5(c)  of 
Public  Law  94-409.  and  5  U.S.C. 
552b(c)(6).  During  this  portion  of  the 
meeting,  discussions  and 
recommendations  will  deal  with 

aualifications  of  personnel  conducting 
le  studies,  staff  and  consultant 
critiques  of  research  protocols,  and 
similar  documents,  and  the  medical 
records  of  patients  who  are  study 
subjects,  the  disclosure  of  which  would 
constitute  a  clearly  unwarranted 
invasion  of  personal  privacy. 


Dated:  August  26, 1993. 
Hayward  Bannister, 
Committee  Management  Officer. 
[FR  Doc.  93-22537  Filed  9-14-93;  8:45  ami 
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Wage  Commlttaa;  Maatinga 

The  Department  of  Veterans  Affairs 
(VA).  in  accordance  with  Public  Law 
92-463,  gives  notice  the  meetings  of  the 
VA  Wage  Committee  will  be  held  on: 

Wednesday,  October  13. 1993.  at  2  p.m. 
Wednesday,  October  27. 1993,  at  2  p.m. 
Wednesday.  November  10. 1993.  at  2  p.m. 
Wednesday,  November  24, 1993,  at  2  p.m. 
Wednesday,  December  8, 1993,  at  2  p.m. 
Wednesday,  December  22. 1993,  at  2  p.m. 

The  meetings  will  be  held  in  room 
1161,  Veterans  Affairs  Central  Office. 
810  Vermont  Avenue.  NW.. 
Washington,  DC  20420. 

The  Committee's  purpose  is  to  advise 
the  Under  Secretary  for  Health  on  the 
development  and  authorization  of  wage 
schedules  for  Federal  Wage  System 
(blue-collar)  employees. 

At  these  meetings  the  Committee  will 
consider  wage  survey  specifications, 
wage  survey  data,  local  committee 
reports  and  recommendations,  statistical 
analyses,  and  proposed  wage  schedules. 

All  portions  of  the  meetings  will  be 
closed  to  the  public  because  the  matters 
considered  are  related  solely  to  the 
internal  personnel  rules  and  practices  of 
the  Department  of  Veterans  Affairs  and 
because  the  wage  survey  data 
considered  by  die  Committee  have  been 
obtained  from  officials  of  private 
business  establishments  with  a 
guarantee  that  the  data  will  be  held  in 
confidence.  Closure  of  the  meetings  is  in 
accordance  with  subsection  10(d)  of 
Public  Law  92-463.  as  amended  by 
Public  Law  94-409.  and  as  cited  in 
U.S.C  552b(c)  (2)  and  (4). 

However,  members  of  the  public  are  , 
invited  to  submit  material  in  writing  to 
the  Chairperson  for  the  Committee's 
attention. 

Additional  information  concerning 
these  meetings  may  be  obtained  from 
the  Chairperson,  VA  Wage  Committee, 
room  1161,  810  Vermont  Avenue,  NW., 
Washington,  DC  20420. 

Dated:  August  26, 1993. 

By  Direction  of  the  Secretary. 
Heyward  Bannister, 
Committee  Management  Officer. 
(FR  Doc.  93-22538  Filed  9-14-93;  8:45  am) 
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contains  notices  of  meetings  published  under 
the  "Government  in  the  Sunshine  Art"  (Pub. 
L.  94-409)  5  U.S.C.  552b(e)(3). 


UNfTEO  STATES  INTERNATIONAL  TRADE 
COMMISSION 

(USrrc  SE-93-271 

TIME  AND  DATE:  September  21, 1993  at 
9:30  a.m. 

PLACE:  Room  101.  500  E  Street  S.W. 
Washington,  DC  20436. 


Federal  Register 
Vol.  58.  No.  177 

Wednesday,  September  15,  1993 


STATUS:  Open  to  the  public. 

1.  Agenda  for  hiture  meeting 

2.  Minutes 

3.  Ratification  List 

4.  Certain  Recombinantly  Produced  Human 

Growth  Hormones  (Doclcet  Number 
1750). 

5.  Outstanding  action  jackets— 

1.  GC-93-101.  APO  breach  In  an 
investigation  under  Title  Vn  of  the  Tariff 
Act  of  1930. 

In  accordance  with  Commission 
policy,  subject  matter  listed  above,  not 


disposed  of  at  the  scheduled  meeting, 
may  be  carried  over  to  the  agenda  of  the 
following  meeting. 

CONTACT  PERSON  FOR  MORE  INFORMATION: 
Donna  R.  Koehnke,  Secretary,  (202) 
205-2000. 

Issued:  September  11. 1993. 
Donna  R.  Koehnke, 
Secretary. 

IFR  Doc.  93-22709  Filed  9-13-93;  4:28  pm) 
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Thia  MCtion  of  »>•  FEDERAL  REGISTER 
contains  •dttorlal  correctkyis  of  pravioutiy 
published  Prssidential,  Rui*.  Proposed  Rule, 
and  Notice  documents.  These  corrections  are 
prapwed  by  tw  Oflee  of  «w  Fadarat 
Registar.  Agency  prepared  corrections  are 
issued  as  signed  docunrwnts  and  appear  In 
trie  appropriate  document  categories 
elsa«vt>ere  In  the  r 


ACTION 

45  CFR  Parts  1207  and  1208 

Senior  Companion/Foster  Grandparent 
income  Ellgibiilty 

Correction 

In  proposed  rule  document  93-21374 
beginning  on  page  46602  in  the  issue  of 
Thursday,  September  2, 1993.  make  the 
following  corrections: 

1.  On  page  46602,  in  the  third 
column,  in  DATES,  in  the  second  line, 
"October  18, 1994"  should  read 
"October  18, 1993". 

2.  On  page  46603,  in  the  third 
column,  in  paragraph  4,  after  the  first 
bullet,  "income  with"  should  read 
"income  when". 

aajjNQCooe  isos4>t« 

DEPARTIMENT  OF  DEFENSE 
Department  of  the  Army 
Corps  of  Engir)eers 
33  CFR  Parts  323  and  326 

ENVmONIMENTAL  PROTECTION 
AGENCY 

40  CFR  Parts  110. 112, 116, 117, 122, 
230, 232  and  401 

Clean  Water  Ad  Regulatory  Programe 
Correction 

In  rule  document  93-20530  beginning 
on  page  45008  in  the  issue  of 
WednMday.  Augiist  25, 1993.  make  the 
following  corrections: 


1.  On  page  45008.  in  the  first  column, 
in  EFFECTIVE  DATE:,  in  the  second  line, 
"(Insert  30  days  from  the  publication  in 
the  Federal  Register]."  should  read 
"September  24, 1993." 

S  323.2    [CorrectMi] 

2.  On  page  45036.  in  the  second 
column,  in  §  323.2(d)(3)(iii).  in  the  last 
line.  "August  25. 1993."  should  read 
"August  25,  1996." 

BIXSMCOOf  ttOMI-O 


DEPARTIMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

Pocket  Noa.  ER93-907-000,  et  al] 

Pennsylvania  Electric  Co.,  et  ai.; 
Electric  Rate,  Small  Power  Production, 
and  Interlocking  Directorate  HIings 

Correction 

In  notice  doomient  93-21949 
beginning  on  page  47439  in  the  issue  of 
Thursday,  September  9. 1993,  on  page 
47439,  in  the  third  column,  in  4. 
Portland  General  Electric  Co.,  docket 
number  "EL93-133-O00"  should  read 
"ER93-133-000". 

aOJJNQ  COOC  1MS41-0 


DEPARTMENT  OF  THE  INTERIOR 
Bureau  of  Land  Management 

[MT-93(M21(M)6:  MTM  S2330] 

Proposed  WIttKlrawal  and  Opportunity 
for  Public  Meeting;  Montana 

Correction 

In  notice  document  03-18447 
begiiming  on  page  41289  in  the  issue  of 
Tuesday,  August  3, 1993.  on  page 
41290,  in  the  first  column,  in  land 
description  T.  37  N.,  R.  1  E,  in  Sec.  2, 
"5  to  8"  should  read  "5  and  6". 

■HJLINQ  COM  1SO»«t-0 


NUCLEAR  REGULATORY 
COMMISSION 

10  CFR  Part  73 
RIN  3150-AD30 

Day  Rring  Qualification  Courses  for 
Tactical  Response  Team  Members, 
Armed  Response  Personnel,  and 
Guards  at  Category  I  Licensees 

Correction 

In  rule  document  93-21129  beginning 
on  page  45781  in  the  issue  of  Tuesday, 
Augiist  31, 1993,  make  the  following 
corrections: 

1.  On  page  45781,  in  the  first  column 
in  EFFECTIVE  DATE.  "February  28. 1993" 
should  read  "February  28, 1994". 

173.46    [Corrected] 

2.  On  page  45785,  in  §  73.46(i)(l).  in 
the  first  line,  "November  29. 1993" 
should  read  "May  31. 1994". 

BNJJNQ  COOe  1SO»«1-0 

DEPARTMENT  OF  THE  TREASURY 

Bureau  of  Alcohol,  Tobacco  and 
Rrearms 

27  CFR  Part  24 

[TJ>.  ATF-338;  R«  Notice  No.  746] 

Change  In  the  Frequency  of  niing 
Reports  of  Bonded  Wine  Premises 
Operations  and  Wine  Excise  Tax 
Returns  (92F030P) 

Correction 

In  rule  document  93-8420  beginning 
on  page  19062  in  the  issue  of  Monday, 
April  12, 1993.  make  the  following 
corrections: 

124.273    [Corrected] 

1.  On  page  19064,  In  the  second 
column,  in  §  24.273(a)(1).  in  the  third 
line.  Insert  ")"  after  "May  12, 1993,". 

2.  On  the  same  page,  in  the  same 
column,  in  §  24.273(a)(2).  in  the  fbiirth 
line.  Insert  ".)"  after  "May  12. 1993". 

iaXMQ  COM  1MS41-0 
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DEPARTMENT  OF  THE  INTERIOR 

Bureau  of  Indian  Affairs 

Mission  Valley  Power  Utility,  Montana; 
Power  Rate  Adjustments 

agency:  Bureau  of  Indian  Affairs, 

Department  of  the  Interior. 

action:  Notice. 

summary:  The  Bureau  of  Indian 
Affairs  has  been  informed  that  the 
Bonneville  Power  Administration  (BPA) 
has  raised  its  wholesale  power  rates  by 
15.7  percent  (preference  customer 
priority  firm  rate).  The  increase,  which 
will  go  into  effect  October  1. 1993.  for 
a  two  year  period,  is  applicable  to  BPA's 
utility  customers  purchasing  wholesale 
power.  Accordingly,  the  Bureau  of 
Indian  Affairs  (BIA)  is  giving  final 
Notice  that  local  rates  at  Mission  Valley 
Power  (MVP)  will  be  adjusted  to  refiect 
the  increased  costs  of  power  purchased 
from  the  BPA.  Currently.  BPA  supplies 
the  MVP's  wholesale  power 
requirements.  The  rate  increase  will 
impact  the  energy  rate  of  the  various 
rate  classes,  including  demand  rate  for 
the  small  commercial  and  large 
commercial  rate  classes,  and  the 
horsepower  charge  for  the  irrigation 
class.  The  $11.00  basic  charge  for  the 
residential  and  the  #2  general  class  will 
remain  unchanged,  but  the  kilowatt 
hours  included  in  the  basic  charge  will 
decline  slightly. 

DATES:  The  effective  date  of  the  BPA 
rate  increase  is  October  1.  1993.  MVP 
will  adjust  its  rates  effective  on  the  date 
of  this  publication,  or  on  October  1. 
1993.  which  ever  date  occurs  last. 
ADDRESSES:  Written  comments  on  the 
rates  should  be  sent  to  Stanley  Speaks. 


Portland  Area  Director,  Portland  Area 
Office.  Bureau  of  Indian  Affairs.  911  NE. 
11th  Avenue,  Portland.  Oregon  97232- 
4169. 

FOR  FURTHER  INFORMATION  CONTACT: 
Bureau  of  Indian  Affairs;  Attention: 
Stanley  Speaks.  Area  Director,  Portland 
Area  Office.  911  NE.  11th  Avenue. 
Portland.  Oregon  97232-4169.  (503) 
231-6178;  or  Bill  Rauch.  General 
Manager  of  Mission  Valley  Power.  P.O. 
Box  890.  Poison.  Montana  5986C-0890. 
(406) 833-5361.  or  1-800-832-3758  (In- 
State  Watts). 

SUPPLEMENTARY  INFORMATION:  The 
authority  to  issue  this  document  is 
vested  in  the  Secretary  of  the  Interior  by 
5  U.S.C.  301:  the  Act  of  August  7. 1946. 
c.  802.  section  3  (60  Stat.  895;  25  U.S.C. 
385c):  the  Act  of  May  25.  1948,  (62  Stat. 
269);  and  the  Act  of  December  23. 1981. 
section  112  (95  Stat.  1404). 

This  notice  of  power  rate  adjustment 
and  related  information  is  published 
under  the  authority  delegated  to  the 
Commissioner  of  Indian  Affairs  and  the 
Deputy  Commissioner  of  Indian  Affairs, 
by  the  Secretary  of  the  Interior  in 
Secretarial  Order  No.  3150.  Section  7b, 
and  in  accordance  with  25  CFR  175.13, 
which  provides  for  the  adjustment  of 
electric  power  rates  to  refiect  changes  in 
the  cost  of  purchased  power  or  energy. 

The  Notice  of  the  rate  increase  was 
published  in  the  Federal  Register 
(Volume  58.  Number  102.  Friday.  May 
28,  1993).  The  affected  public  and 
interested  parties  were  provided  the 
opportunity  to  submit  written 
comments  during  the  30-day  period 
subsequent  to  May  28, 1993.  No 
comments  were  received  during  this 
comment  period. 


On  July  2, 1993,  the  BPA  announced 
a  15.7  percent  increase  in  its  preference 
customer  priority  firm  rate.  More  than  a 
third  of  the  increase  is  due  to  BPA's 
increased  obligation  for  fish  and 
wildlife  under  the  Endangered  Species 
Act  and  the  Northwest  Power  Planning 
and  Conservation  Act.  Other  factors 
cited  by  BPA  as  the  cause  for  the 
increase  include  the  need  to  add  new 
power  resources  in  the  Northwest  and 
the  need  to  replace  revenues  drained  by 
severe  and  unusual  events,  such  as  the 
drought  and  low  aluminum  prices.  The 
previous  MVP  rate  increase,  published 
in  the  Federal  Register,  Volume  58,  No. 
12,  January  21,  1993,  refiected  a  power 
rate  adjustment  based  on  the  increased 
cost  of  power  from  Montana  Power 
Company  (MPC).  The  MPC  cost  increase 
was  authorized  under  the  company's 
FERC  license. 

The  BPA  last  raised  its  rates  in  1991 
by  2.7  pen:ent.  In  the  10-year  period 
since  1983,  BPA  rates  have  increa.sed  by 
less  than  9  percent.  The  BPA  rate  also 
provides  a  mechanism  for  further  rate 
adjustment  of  up  to  10  percent  if,  during 
the  next  two  years,  the  agency's 
financial  reserves  fall  t)elow  the  level 
needed  to  assure  full  payment  on  its 
debt. 

The  newly  declared  15.7  percent 
increase  in  wholesale  power  rates 
represents  an  increase  of  approximately 
$759,000  in  revenue,  necessary  to  cover 
the  increased  wholesale  costs.  The 
increase  will  be  distributed  among 
MVP's  various  rate  classes  and  will  take 
effect  on  October  1, 1993. 

Table  No.  1  shows  the  new  retail  rates 
by  class. 


Table  No.  l  .—Changes  to  Retail  Rates  by  Rate  Classes 


Present 


New 


Increase  in 
charge 


Residential: 

Basic  Charge  

(includes  KWH) 

Energy  Charge/KWH  

#2  General  

(IncUjdes  KWH) 

Energy  Charge/KWH  

Irrigation: 

Horsepower  Charge  (/HP) 

Energy  Charge/KWH  

Small  &  Large  Commercial: 

Basic  Charge  

Minimum  Charge/Month  ... 

Demand  Charge/Month  .... 

Energy  Charge/KWH: 

First  18.000  KWH  

Over  18,000  KWH  


S1 1.00 
137 

S0.04385 
$11.00 
116 

S0.05170 

510.30 
30.03450 

None 
S38.00 
3.80 

S0.04155 
S0.03338 


$11.00 
127 

$0.04709 
$11.00 
109 

$0.05495 

$10.84 
$0.03590 

None 
$38.00 
4.34 

$0.04255 
$0.03538 


SO.OO 


$0.003240 
$0.00 

$0.003250 

$0.54 
$0.00140 


$0.00 
$0.54 

$0.001000 
$0.002000 
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Notice  of  the  final  rate,  along  with  a 
table  illustrating  the  rate  increases  and 
their  impact  on  retail  rates,  will  be 
published  in  local  newspapers  within 


the  MVP  service  area.  A  household  Dated:  September  8, 1993. 

mailer  to  each  MVP  customer  will  detail     James  D.  Cain,  Jr., 

the  specific  rate  impacts  per  rate  class.        Acting  Deputy  Commissioner  of  Indian 

Affairs. 

IFR  Doc.  93-22500  Filed  9-14-93;  8:45  ami 
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DEPARTMENT  OF  THE  INTERIOR 

Bureau  of  Indian  Affairs 

Flathead  Indian  Irrigation  Project, 
Montana;  Operation  and  Maintenance 
Charges 

AGENCY:  Bureau  of  Indian  Affairs, 
Department  of  Interior. 
action:  Notice. 

SUMMARY:  The  Bureau  of  Indian  A^airs 
has  established  an  increase  of  $.65  per 
acre  in  the  assessment  rate  for  operating 
and  maintaining  the  Flathead  Indian 
Irrigation  Project.  The  new  assessment 
rate  is  $18.45  per  acre. 
DATES:  The  operation  and  maintenance 
rate  will  become  effective  upon 
publication  of  this  fmal  Notice  in  the 
Federal  Register,  and  will  remain  in 
effect  until  changed  by  further  notice. 
ADDRESSES:  Written  comments  on  the 
rates  should  be  sent  to  Stanley  Speaks, 
Portland  Area  Director,  Portland  Area 
Office.  Bureau  of  Indian  Affairs,  911  NE. 
11th  Avenue,  Portland,  Oregon  97232- 
4169. 

FOR  FURTHER  INFORMATION  CONTACT: 
Stanley  Speaks,  Portland  Area  Director, 
Portland  Area  Office,  Bureau  of  Indian 
Affairs,  911  NE.  11th  Avenue,  Portland, 
Oregon  97232-4169.  Telephone  number 
(503) 231-6702. 

SUPPLEMENTARY  INFORMATION:  This 
notice  sets  forth  final  changes  to  the 
irrigation  operation  and  maintenance 
charges  and  a  proposed  special 
assessment  for  the  Flathead  Indian 
Irrigation  Project,  St.  Ignatius,  Montana. 
These  charges  are  made  pursuant  to  the 


authority  contained  in  the  Act  of  April 
4, 1910,  c.  140,  sections  1  and  2  (36  Stat. 
272),  as  amended.  25  U.S.C.  385;  25  CFR 
part  171. 

This  final  Notice  of  change  in  the 
irrigation  operation  and  maintenance 
rates  is  published  under  the  authority 
delegated  to  the  Commissioner  of  Indian 
Affairs  and  the  Deputy  Commissioner  of 
Indian  Affairs  by  the  Secretary  of  the 
Interior  in  Secretarial  Order  Number 
3150,  Section  7b,  and  in  accordance 
with  25  CFR,  title  25,  §  171.1,  which 
authorizes  the  Area  Director  to  fix  and 
announce  irrigation  operation  and 
maintenance  assessment  rates  for  the 
Flathead  Indian  Irrigation  Project  for 
calendar  year  1994  and  subsequent 
years. 

The  purpose  of  this  final  Notice  is  to 
announce  an  increase  in  the  assessment 
rate  commensurate  with  estimates  of  the 
normal  irrigation  operation  and 
maintenance  costs  on  the  Flathead 
Indian  Irrigation  Project.  Normal 
irrigation  operation  and  maintenance  is 
defined  as  all  routine  activities  involved 
in  delivering  irrigation  water.  The 
assessment  increases  from  $17.80  to 
$18.45  per  acre,  an  approximate  3.7 
percent  increase.  The  rate  applies  to  all 
irrigated  lands  served  by  the  Flathead 
Irrigation  Project  during  the  1994 
irrigation  season  and  subsequent  years. 

The  Notice  of  the  proposed  operation 
and  maintenance  assessment  rate,  and  a 
proposed  special  assessment,  was 
published  in  the  Federal  Register 
(Volume  59,  Number  107,  Monday,  Jdne 
7, 1993).  Interested  parties  were 
provided  30  days  to  submit  comments 


on  the  proposed  changes.  No  comments 
were  received. 

The  proposed  special  assessment  was 
not  adopted  after  consideration  at  local 
meetings  held  specifically  to  discuss  the 
si}ecial  assessment. 

Payment 

The  irrigation  operation  and 
maintenance  charges  on  the  trust  and 
non-District  lands  become  due  on  April 
1  of  each  year.  The  lands  within  an 
Irrigation  District  will  be  billed  bi- 
annually.  May  31  and  November  30  of 
each  year. 

Interest  and  Penalty  Fees 

Interest  and  penalty  fees  will  be 
assessed,  where  required  by  law,  on  all 
delinquent  irrigation  operation  and 
maintenance  assessment  charges  as 
prescribed  in  the  Code  of  Federal 
Regulations,  title  4.  part  102,  Federal 
Claims  Collection  Standards;  and  42 
BIAM  Supplement  3,  §  3.8,  Debt 
Collection  Procedures.  Interest  and  a 
penalty  for  each  month,  or  fraction 
thereof,  will  added  to  all  assessments  on 
lands  in  non-Indian  ownership  which 
remain  unpaid  60  days  after  the  due 
date.  (Indian  lands  will  not  be  assessed 
a  penalty.)  No  water  shall  be  delivered 
to  any  farm  unit  until  all  irrigation 
charges  have  been  paid. 

Dated:  September  8, 1993. 

James  D.  Cain,  Ir„ 

Acting  Deputy  Commissioner  of  Indian 
Affairs. 
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DEPARTMENT  OF  THE  INTERIOR 

Bureau  of  Indian  Affairs 

Mission  Valley  Power  Utility.  Montana 

AGENCY:  Bureau  of  Indian  Affairs. 
Department  of  the  Interior. 
ACTION:  Notice. 

SUMMARY:  The  Bureau  of  Indian  Affairs 
(Bureau)  has  been  informed  that  the 
Montana  Power  Company  (MPC)  is 
proposing  to  raise  its  wholesale  power 
rates  from  2.5  percent  to  5.0  percent. 
Accordingly,  the  Bureau  is  giving  notice 
that  it  proposes  that  local  retail  power 
rates  at  Mission  Valley  Power  (MVP) 
will  be  adjusted  to  reflect  the  increased 
costs  of  wholesale  power  purchased 
from  MFC's  Kerr  Dam  Hydroelectric 
Facility.  The  MPC  increase  will  go  into 
effect  on  September  1, 1993.  It  is  the 
Bureau's  intent  to  increase  MVP  retail 
rates  on,  or  as  soon  as  possible,  after 
that  date. 

DATES:  The  effective  date  of  the  adjusted 
MPC  wholesale  power  rate  increase  is 
September  1, 1993.  The  Bureau 
proposes  that  MVP  adjust  its  retail 
power  rate  to  account  for  increased 
power  costs  on  September  1,  1993.  or 


upon  the  date  of  publication  of  final 
Notic;e  in  the  Fedieral  Register,  which- 
ever is  later. 

ADDRESSES:  Interested  parties  may 
submit  comments  to  BIA;  Attention: 
Stanley  Speaks.  Area  Director.  Portland 
Area  Office,  911  NE.  11th  Avenue, 
Portland,  Oregon  97232-4169. 
Comments  should  be  submitted  within 
30  days  of  the  date  of  this  publication 
in  the  Federal  Register. 
FOR  FURTHER  INFORMATION  CONTACT: 
Bureau  of  Indian  Affairs;  Attention:  Mr. 
Stanley  Speaks,  Area  Director,  Portland 
Area  Office,  911  NE.,  11th  Avenue, 
Portland,  Oregon  97232-4169.  (503) 
231-6702;  Bill  Rauch,  General  Manager 
of  Mis,sion  Valley  Power.  P.O.  Box  890, 
Poison,  Montana  59860-0890.  (406) 
833-5361.  or  1-800-823-3758  (In-State 
Watts). 

SUPPI.EMENTARY  INFORMATION:  The 
authority  to  issue  this  document  is 
vested  in  the  Secretary  of  the  Interior  by 
5  U.S.C  301;  the  Act  of  August  7. 1946. 
c.  802.  section  3  (60  Stat.  895;  25  U.S.C. 
385c);  the  Act  of  May  25,  1948  (62  Stat. 
269);  and  the  Act  of  December  23. 1981. 
section  112  (95  Stat.  1404). 

This  Notice  of  proposed  retail  power 
rate  adjustment  and  related  information 


is  published  under  the  authority 
delegated  to  the  Commissioner  of  Indian 
Affairs  and  the  Deputy  Commissioner  of 
Indian  Affairs  by  the  Secretary  of  the 
Interior  in  Secretarial  Order  No.  3150, 
section  7b,  and  in  accordance  with  25 
CFR  175.13,  which  provides  for  the 
adjustment  of  electric  power  rates  to 
reflect  changes  in  the  cost  of  purchased 
power  or  energy.  This  adjustment  is  the 
resuh  of  an  increase  in  the  wholesale 
electric  power  rates  charged  by  MPC, 
one  of  three  sources  of  electric  power 
marketed  by  MVP.  Pursuant  to  the 
Federal  Energy  Regulatory  Commi.ssion 
license  for  the  Kerr  Dam  Hydroelectric 
Facility,  MPC  is  allowed  to  adjust  its 
wholesale  electric  power  rates  annually 
based  on  the  Consumer  Price  Index 
(CPI-U).  The  MPC  wholesale  proposed 
rate  increase  is  anticipated  to  fall 
between  2.5  percent  and  5.0  percent. 
Therefore,  the  Bureau  is  considering  a 
range  of  potential  rate  increases  pending 
MFC's  release  of  the  final  wholesale  rate 
on  August  3, 1993. 

The  following  table  illustrates 
potential  CPI-U  increases,  mills/kwh 
increases,  and  the  potential  increase  in 
annual  cost  of  wholesale  power 
purchased  from  MPC. 


Projected  Effect  of  MofjTANA  Power  Company  Wholesale  Power  Rate  l^4CREASE  on  Mission  Vauey 
Power  Retail  Power  Rates  Based  on  1992  Power  Purchases 


RoieclBd  peicent  ncreese  in  CPMJ 

2.5% 

3.0% 

4.0% 

5.0% 

1992  MPC  Purctiase  (Mwti) „. 

81.793 
14.57 

iTbs 

0.28 
$16,956 

0.33 
S22.341 

9/92  MPC  Rate  (mtlls/kwh) „   . 

9/93  MPC  Rate- 3.5 > (8.5  (Index/Base))  MiMs/kwh 

Miflsflcwh  Increase  in  MPC  Rate  ..„ 

DoOar  Increase  (Mills  Increase  Net  MPC  kwti  avaUable) ... 

15.01 

0.44 

$29,788 

15.12 

0.55 

$37,234 

Depending  on  tt>e  CPMJ  adjustment  implemented,  ttw  increased  revenue  necessary  to  cower  the  wtx>tesaie  cost  of  purchased  power  wiR  tie 
allocated  to  the  venous  MVP  retail  rate  classes. 


FUTURE  ACTION:  The  Bureau  and  MVP 
will  publish  a  final  retail  power  rate 
Notice  once  MPC  has  issued  its  final 
wholesale  power  rate  increase.  Notice  of 
the  final  retail  rate  will  be  placed  in  the 


Federal  Register  and  also  in  local 
newspapers  within  the  MVP  service 
area.  A  household  mailer  to  each  MVP 
customer  will  detail  the  specific  rate 
impacts  per  rate  class. 


Dated:  September  8. 1993. 
lames  D.  Cain.  Jr.. 

Acting  Deputy  Commissioner  of  Indian 

Affairs. 
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DEPARTMENT  OF  TRANSPORTATION 
Coast  Guard 
33  CFR  Part  156 

[CGO  90-052] 
RIN2115-AD68 

Requirements  for  Cargo  Lightering 
Operations 

agency:  Coast  Guard.  DOT. 
action:  Final  rule. 

SUMMARY:  The  Coast  Guard  is  amending 
the  applicability  sections  of  its  safety 
and  pollution  prevention  regulations  to 
make  it  clear  that  regulations  issued 
under  section  311(i)  of  the  Federal 
Water  Pollution  Control  Act  (FWPC^) 
apply  to  offshore  lightering  operations. 
This  rulemaking  also  establishes  what 
constitutes  acceptable  evidence  of 
compliance  with  these  requirements. 
This  rule  will  clarify  the  applicability  of 
Coast  Guard  pollution  prevention 
regulations  to  offshore  lightering. 
EFFECTIVE  DATE:  October  15.  1993. 
ADDRESSES:  Unless  otherwise  indicated, 
documents  referenced  in  this  preamble 
are  available  for  inspection  or  copying 
at  the  office  of  the  Executive  Secretary. 
Marine  Safety  Council  (G-LRA/3406). 
U.S.  Coast  Guard  Headquarters.  2100 
Second  Street.  SVV..  room  3406, 
Washington.  DC  20593-0001  between  8 
a.m.  and  3  p.m..  Monday  through 
Friday,  except  Federal  holidays.  The 
telephone  number  is  (202)  267-1477. 
FOR  FURTHER  INFORMATKW  CONTACT: 
LT  Jonathan  Burton.  Office  of  Marine 
Environmental  Protection  (G-MEP). 
(202)  267-0426. 

SUPPLEMENTARY  INFORMATION: 

Drafting  Information 

The  principal  person  involved  in 
drafting  this  document  is  Ms.  Joan 
Tilghman.  Project  Manager  and  Project 
Counsel.  Oil  Pollution  Act  (OPA  90) 
Staff. 

Regulatory  History 

In  1984.  the  Coast  Goard  promulgated 
^  a  lightering  rule  which  required  both 
the  delivering  and  receiving  vessels 
engaged  in  an  offshore  lightering 
operation,  where  the  lightering  cargo 
was  destined  for  a  port  or  place  subject 
to  the  jurisdiction  of  the  U.S..  to  have 
a  valid  Certificate  of  Inspection  (COI)  or. 
alternatively,  either  a  Certificate  of 
Compliance  or  a  Tank  Vessel 
Examination  Letter  (TVEL)  (49  FR 
11170.  March  26, 1984).  The  intended 
effect  of  this  rule  was  to  impose  the 
same  regulator^'  requirements  on 


offshore  lightering  as  those  imposed  on 
vessels  and  facilities  engaged  in  similar 
operations  in  the  navigable  waters  of  the 
U.S.  and  the  contiguous  zone. 

On  January  5, 1993.  the  Coast  Guard 
publi.shed  a  notice  of  proposed 
rulemaking  (NPRM)  entitled 
■Requirements  for  Cargo  Lightering"  in 
the  Federal  Register  (58  FR  452). 
proposing  to  amend  33  CFR  parts  151, 
155.  and  156  to  make  it  clear  that 
regulations  issued  under  section  311(j) 
of  the  FWPCA  (33  U.S.C.  1321(j))  apply 
to  offshore  lightering  operations.  The 
NPRM  also  proposed  to  establish 
standards  for  compliance  with  the 
regulations.  The  Coast  Guard  received 
12  letters  commenting  on  the  proposal. 
A  public  hearing  was  not  requested,  and 
one  was  not  held. 

After  careful  review  of  the  NPRM  and 
the  comments,  the  Coast  Guard  has 
determined  that  the  scope  of  the  NPRM 
was  broader  than  required.  In  this  final 
rule,  the  Coast  Guard  is  amending  only 
33  CFR  part  156.  subpart  B.  Section 
156.200  specifically  will  require  vessels 
lightering  offshore  to  comply  with 
lightering  rules  in  33  CFR  part  156. 
subpart  A.  and  by  reference,  the 
applicable  sections  of  parts  151.  153, 
155. 156. and  157. 

Background  and  Purpose 

Section  3715(a)  of  46  U.S.C. 
authorizes  the  Coast  Guard  to  regulate 
lightering  operations  occurring  in  the 
marine  environment  involving  oil  or 
hazardous  material,  if  the  lightered 
cargo  is  destined  for  a  p>ort  or  place 
subject  to  the  jurisdiction  of  the  U.S. 
Section  4115(d)  of  OPA  90  (Pub.  L.  101- 
380)  amended  46  U.S.C.  3715(a)  by 
adding  three  new  requirements  for  these 
lightering  operati6ns.  As  amended.  46 
U.S.C.  3715(a)  requires  the  delivering 
and  receiving  lightering  vessels  to  meet 
five  conditions. 

The  old  requirements,  which  remain 
in  effect,  are  that  the  transfer  be 
conducted  consistent  with  regulations 
prescribed  by  the  Secretary;  and  that,  at 
the  time  of  transfer,  both  the  delivering 
and  receiving  vessel  have  on  board  a 
COI,  Certificate  of  Compliance,  or  TVEL 
as  would  have  been  required  under  46 
U.S.C.  3710  or  3711  had  the  transfer 
taken  place  in  a  port  or  place  subject  to 
the  jurisdiction  of  the  U.S. 

The  OPA  90  provisions  add  three 
more  conditions  for  transfers.  First,  at 
the  time  of  transfer,  each  vessel  must 
have  on  board  a  Certificate  of  Financial 
Responsibility  (COFR)  as  would  have 
been  required  under  section  1016  of 
OPA  90  (33  U.S.C.  2716)  had  the 
transfer  taken  place  in  a  port  or  place 
subject  to  the  jurisdiction  of  the  U.S. 


Second,  at  the  time  of  transfer,  each 
vessel  must  have  on  board  evidence  that 
it  is  operating  in  compliance  with 
section  311(j)  of  the  FWPCA.  Section 
311(j)  requires,  in  part,  the  owner  or 
operator  of  a  tank  vessel  to  prepare  and 
submit  a  vessel  response  plan  (VRP). 
Also,  the  Coast  Guard  issues  removal 
and  pollution  prevention  regulations 
under  authority  of  this  provision. 

Third,  each  vessel  must  operate  in 
compliance  with  46  U.S.C.  3703a 
concerning  tank  vessel  construction 
standards.  Section  3703a  requires 
double  hulls  on  most  newly  built 
tankers,  and  sets  out  a  phase-in 
schedule  for  implementing  this 
requirement. 

The  purpose  of  this  rule  is  to  clarify 
the  applicability  provisions  of  the 
pollution  prevention  regulations,  to 
reflect  the  COFR  requirements,  and  to 
define  what  constitutes  "evidence"  that 
the  vessel  is  operating  in  compliance 
with  section  311(j).  Title  46  U.S.C. 
3715(a)  and  33  CFR  156.210(a)(3)  add 
requirements  for  vessels  engaged  in 
lightering  to  have  a  COFR  and  a  VRP  on 
board  at  the  time  of  transfer. 
The  rules  e.stablishing  the 
requirements  for  COFRs,  VRPs,  and 
double  hulls  are  the  subjects  of  separate 
rulemakings.  The  VRP  interim  final  rule 
(IFR),  requiring  response  plans  for 
certain  vessels  which  carry  oil  in  bulk 
as  cargo  and  additional  requirements  for 
certain  vessels  operating  in  Prince 
William  Sound,  Alaska,  was  published 
by  the  Coast  Guard  on  February  5,  1993 
(58  FR  7376).  The  IFR  to  implement  the 
double  hull  requirements  was  published 
on  August  12, 1992  (57  FR  36222).  An 
NPRM  covering  vessel  COFR 
requirements  was  published  on 
September  26,  1991  (56  FR  49006).  Until 
a  final  rule  is  published,  vessels 
engaged  in  lightering  must  hold  a  COFR, 
as  would  have  been  required  had  the 
transfer  taken  place  in  the  navigable    ^ 
waters  of  the  U.S.,  meeting  the  existing 
requirements  in  33  CFR  part  130.  It   / 
should  be  noted  that  a  delivering  vessel 
not  actually  entering  the  navigable     v 
waters  of  the  U.S.,  but  conducting       \ 
ofbhore  lightering  operations  where  the 
cargo  is  to  be  offloaded  in  a  port  or 
place  subject  to  the  jurisdiction  of  the 
U.S.,  is  required  to  obtain  a  COFR  under 
existing  part  130  because  that  vessel  is 
viewed  as  if  it  were  using  the  navigable 
waters  of  the  U.S. 

Discussion  of  Comments  and  Changes 

The  Coast  Guard  received  five 
comments  supporting  the  proposed  rule. 
One  of  these  five  comments  agreed  with 
the  rule,  but  also  indicated  that  the 
Coast  Guard  not  only  must  require 
vessels  engaged  in  lightering  to  have 


s 
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VRPs  on  board  as  evidence  of 
rompliance  with  section  311(j).  but  also 
must  require  them  to  be  in  compliance 
with  the  VHP  requirements  for  transfer 
operations.  The  Coast  Guard  agrees  that 
c:ertain  vessels  conducting  lightering 
operations  piust  be  in  compliance  with 
VRP  requirements  for  transfer 
operations,  but  believes  this  matter  has 
been  addressed  under  the  VRP  IFR.  The 
IFR  establishes  shipboard  spill 
mitigation  planning  requirements  for 
vessels  carrying  oil  as  cargo.  {See  33 
CFR  155.1035(c).  155.1040(d).  and 
155.1045(d).)  These  prot^ures  must 
include  planning  for  mitigating  or 
preventing  a  discharge  or  substantial 
threat  of  a  discharge  resulting  from  ship- 
to-ship  and  internal  ship  transfers. 

Another  comment  disagreed  with  the 
new  definition  of  "marine 
environment"  in  part  156,  subpart  B 
because  the  definition  omits  the  clause 
"beyond  the  baseline  from  which  the 
territorial  sea  is  measured."  The 
comment  indicated  that  as  proposed, 
barge-to-ship  transfers  of  oil  and 
hazardous  materials,  while  the  ship  is 
tied  up  at  a  dock,  would  be  subject  to 
the  lightering  requirements  for  pre- 
arrival  notices.  The  language  to  which 
the  comment  refers  does  not  appear  in 
the  definition  of  "marine  environment." 
but  rather  in  the  "Applicability" 
provision  of  33  CFR  part  156.  subpart  B 
(§  156.200).  The  Coast  Guard  did  not 
intend  to  alter  the  applicability  of 
subpart  B  by  removing  that  language 
and  has  replaced  it  in  this  final  rule. 

Another  comment  indicated  that  the 
new  definition  of  marine  environment 
in  §  156.205  includes  waters 
superadjacent  to  the  Outer  Continental 
Shelf  (CXS),  parts  of  which  go  beyond 
200  miles,  and  requested  clarification 
on  whether  and  under  what  authority 
the  Coast  Guard  intends  to  regulate 
lightering  operations  beyond  200  miles. 
The  authority  to  regulate  activities  in 
the  marine  environment  arises  from  46 
U.S.C.  3715.  The  definition  of  "marine 
environment"  used  in  this  rulemaking 
was  taken  directly  from  46  U.S.C. 
2101(15)  and  is  consistent  with  the 
existing  regulatory  definition. 

Since  1984.  §  156.200  has  stated 
specifically  that  it  applies  in  the  marine 
environment  beyond  the  baseline  from 
which  the  territorial  sea  is  measured. 
Section  156.205(b)  has  defined  "marine 
environment"  to  include  the  waters  over 
the  OCS  of  the  U.S..  which  encompasses 
the  vraters  superadjacent  to  the  OCS 
beyond  the  baseline  from  which  the 
territorial  sea  is  measured.  This 
rulemaking  does  not  change  the 
application  of  the  lightering 
requirements  regarding  the  OCS. 


This  comment  also  stated  that  the  rule 
is  not  clear  on  whether  the  pre-arrival 
notification  requirement  in  §  156.215 
should  be  made  to  the  nearest  Captain 
of  the  Port  (COTP)  or  the  COTP  in 
control  of  the  port  of  destination.  The 
Coast  Guard  did  not  print  the  full  text 
of  §  156.215  in  the  NPRM.  Reading  the 
amendment  with  the  existing  text,  it  is 
clear  that  the  pre-arrival  notice  must  be 
to  the  COTP  nearest  to  the  location  of 
the  lightering  operation. 

The  same  comment  indicated  that  the 
provision  prohibiting  the  receiving 
vessel  from  bringing  its  cargo  ashore 
unless  both  the  delivering  and  receiving 
vessels  meet  all  of  the  regulatory 
requirements  will  place  a  burden  on  the 
receiving  vessel  to  ensure  that  the 
delivering  vessel  is  in  compliance. 
Under  46  U.S.C  3715(a).  both  the 
delivering  and  receiving  vessels  must  be 
in  compliance  with  section  311(j)  of  the 
FWPCA  and  the  regulations  issued 
under  it  as  a  condition  of  allowing  the 
oil  to  be  discharged  in  a  port  or  place 
under  the  jurisdiction  of  the  U.S.  Thus, 
in  order  to  unload  the  oil  in  port,  the 
receiving  vessel  should  ensure  that  the 
delivering  vessel  is  in  compliance.  The 
Coast  Guard  is  without  authority  to 
delete  or  alter  this  statutory 
requirement. 

One  comment  stated  that  the  Coast 
Guard  should  issue  regulations  under 
the  Port  and  Tanker  Safety  Act  of  1978 
regarding  minimum  safe  operating 
conditions,  the  prevention  of  spills,  and 
equipment  for  responding  to  a  spill.  The 
comment  further  indicat^  that 
although  the  U.S.  Coast  Guard 
published  an  NPRM  in  1979  regarding 
wave  height,  wind  speed,  and  minimum 
visibility,  it  did  not  publish  another 
notice  on  lightering  until  1983.  In  1983. 
the  Coast  Guard  published  a 
supplemental  notice  of  proposed 
rulemaking  (SNPRM),  which  the 
comment  stated  was  "radically  reduced 
in  scope"  from  the  NPRM. 

According  to  this  comment,  the 
SNPRM  did  not  address  sea  state,  wave 
height,  weather,  and  other  similar 
factors,  as  the  statute  required.  The 
comment  claims  that,  in  effect,  the  Coast 
Guard  lef^  offshore  lightering  beyond 
the  territorial  sea  largely  unregulated. 
The  comment  concluded  that  even  if  the 
Coast  Guard  reduced  the  regulation  of 
lightering  because  of  the  decrease  in 
lightering  levels  since  1979,  this  reason 
is  no  longer  applicable  because  the 
volume  of  oil  lightered  off  the  coast  of 
the  U.S.  has  increased  dramatically 
since  1984.  The  comment  argued  that 
the  dangers  posed  by  the  volume  of  oil 
lightered  today  create  similar  risks  and 
warrant  similar  regulations  as  the 


dangers  posed  by  the  amount  of  oil 
lightered  in  1979. 

The  Coast  Guard  agrees  that  sea  stale, 
wave  height,  weather,  and  other  similar 
factors  are  important  considerations  for 
the  regulation  of  offshore  lightering. 
However,  the  purpose  of  this 
rulemaking  is  to  clarify  the  applicability 
of  existing  lightering  regulations,  and 
the  comment's  concerns  are  beyond  the 
.scope  of  the  rulemaking.  The  Coast 
Guard  will  consider  the  suggestions 
raised  in  the  comment  and  may  proceed 
with  a  separate  rulemaking  at  a  later 
date. 

Two  comments  questioned  the 
applicability  of  an  exemption  from  these 
rules.  Specifically,  the  comments  asked 
whether  the  public  vessel  exemption 
would  be  available  to  any  vessels 
participating  in  transfer  operations 
involving  public  vessels,  or  only  to  the 
public  vessel  engaged  in  a  transfer 
operation.  The  Coast  Guard  intended  to 
leave  undisturbed  the  exemption  for 
operations  involving  public  vessels 
already  in  33  CFR  part  156.  subpart  B. 

One  comment  said  that  the  proposed 
rule  was  inapplicable  to  supply  vessels 
engaged  in  oil  and  gas  extractive 
operations,  reasoning  that  section 
5209(b)  of  the  Coast  Guard 
Authorization  Act  of  1992  declared 
offshore  supply  vessels  (OSVs)  not  to  be 
"tank  vessels"  for  the  purposes  of  any 
law.  The  Coast  Guard  agrees.  This  rule 
will  not  apply  to  OSVs  exempted  under 
the  Coast  Guard  Authorization  Act. 

Three  comments  stated  that  lightering 
requirements  should  not  apply  to 
vessels  and  barges  or  "ves.sels  of 
opportunity"  engaged  in  oil  spill 
response  that  transfer  recovered  oil  as 
part  of  their  response  operations. 
Another  comment  said  that  the 
regulations  should  not  apply  to 
emergency  lightering  operations  to 
secure  the  safety  of  a  ship  "in  marine 
peril." 

Under  §  156.217.  the  delivering  and 
receiving  vessel  in  a  lightering  operation 
each  would  have  to  maintain  an 
approved  VRP  on  board,  if  the  VRP  IFR 
requires.  However,  the  Coast  Guard  s 
VRP  IFR  excludes  the  owner  or  operator 
of  a  vessel  defined  as  a  "vessel  of 
opportunity"  from  submitting  a  written 
plan  and  exempts  other  vessels  under 
specified  conditions.  Therefore,  the 
Coast  Guard  is  revising  §  156.217(a)(2) 
of  this  rule  to  make  it  clear  that  if  a 
vessel  is  exempt  from  the  VRP 
requirements,  it  does  not  have  to  have 
a  VRP  to  satisfy  the  lightering 
requirements.  However,  most  vessels 
engaged  in  oil  lightering  operations  in 
the  marine  environment  beyond  the 
baseline  from  which  the  teiritorial  sea  is 
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measured  will  be  required  to  have  a 
VRP  under  Coast  Guard  regulations. 
Two  comments  also  requested  an 
exemption  for  vessels  engaged  in 
lightering  as  part  of  a  spill  response  or 
In  an  emergency.  The  Coast  Guard 
recognizes  that  unforeseen 
circumstances  sometimes  may  make  it 
necessary  to  seek  exceptions  from  the 
application  of  these  rules.  Therefore,  it 
is  adding  a  paragraph  to  these  rules  (33 
CFR  156.210(c))  to  provide  for 
requesting  an  exception  in  appropriate 
circumstances. 

Regulatory  Evaluation 

This  rule  is  not  major  under  Executive 
Order  12291  and  not  significant  under 
the  "Department  of  Transportation 
Regulatory  Policies  and  Procedures"  (44 
FR  11040;  February  26.  1979).  The  Coast 
Guard  exp)ects  the  economic  impact  of 
this  rule  to  be  so  minimal  that  a  full 
Regulatory  Evaluation  is  unnecessary. 

Vessels  currently  lightering  in  the 
marine  environment  already  are 
required  by  33  CFR  156.210  to  have  a 
COI  or  a  TVEL.  To  receive  and  maintain 
a  valid  COI  or  TVEL.  vessels  must  be  in 
compliance  with  33  CFR  parts  151. 155. 
156.  and  157.  Because  lightering  vessels 
already  must  document,  with  a 
Declaration  of  Inspection,  that  they 
comply  with  operating  requirements 
applicable  to  lightering,  and  tank 
vessels  are  required  by  a  separate 
rulemaking  to  have  a  VRP,  the  Coast 
Guard  anticipates  no  new  costs 
associated  with  showing  evidence  of 
compliance  with  section  311(j)  of  the 
FWPCA.  The  requirement  to  have  a 
COFR  is  imposed  by  statute.  Therefore, 
this  rule  will  not  result  in  annual  costs 
of  $100  million  or  more;  will  have  no 
significant  adverse  effects  on 
competition,  employment,  or  other 
aspects  of  the  economy;  and  will  not 
result  in  a  major  increase  in  costs  and 
prices. 

Small  Entities 

This  rule  im(K>ses  no  new 
requirements  on  businesses,  whether 
small  or  large  entities.  The  purpose  of 
these  rules  is  to  clarify  the  applicability 
of  existing  provisions  in  the  CFR  which 
contain  ambiguous  language  regarding 
offshore  lightering  operations;  and  also 
to  establish  what  constitutes  acceptable 
evidence  of  compliance  with  these 
lightering  provisions.  The  requirements 
and  their  enforcement  will  remain 
unchanged,  although  the  Coast  Guard 
believes  that  the  regulated  community 
will  find  the  amended  regulations  easier 
to  understand.  The  evidence  of 
compliance  consists  of  documents  that 
are  already  required  under  existing 
regulations  or  statutes.  Therefore,  the 


Coast  Guard  certifies  under  5  U.S.C 
605(b)  of  the  Regulatory  Flexibility  Act 
(5  U.S.C.  601  et  seq.)  that  this  rule  will 
not  have  a  significant  economic  impact 
on  a  substantial  number  of  small 
entities. 

Collection  of  Infonnation 

This  rule  contains  collection  of 
information  requirements.  However,  it 
only  adds  the  submission  of  a  new  piece 
of  data  to  a  report  required  by  33  CFR 
156.215.  "Prearrival  notices."  This 
required  report  is  incorporated  into  an 
approved  collection  of  information 
(Office  of  Management  and  Budget 
(0MB)  control  number  2115-0539). 


Federalism 

The  Coast  Guard  has  analyzed  thi^ 
rule  under  the  principles  and  criteria 
contained  in  Executive  Order  12612  and 
has  determined  that  this  rule  does  not 
have  sufficient  federalism  implications 
to  warrant  the  preparation  of  a 
Federalism  Assessment. 

This  rule  clarifies  that  pollution 
prevention  regulations  do  apply  to 
vessels  lightering  in  the  marine 
environment  when  the  cargo  lightered  is 
destined  for  a  port  or  place  subject  to 
the  jurisdiction  of  the  U.S.  The  Coast 
Guajd  intends  these  regulations  to 
provide  uniform,  national  standards  for 
conducting  lightering  operations 
throughout  the  marine  environment. 

Environmeat 

The  Coast  Guard  considered  the 
environmental  impact  of  this  rule  and 
concluded  that,  under  section  2.B.2  of 
Commandant  Instruction  M16475.1B. 
this  rule  is  categorically  excluded  from 
further  environmental  docxmientation. 
This  rule  will  not  result  in  significant 
impact  on  the  quality  of  the  human 
environment,  as  defined  by  the  National 
Environmental  Policy  Act,  because  the 
rule  is  administrative  in  nature.  A 
Categorical  Exclusion  Determination  is 
available  in  the  docket  for  inspection  or 
copying  where  indicated  under 
ADDRESSES. 

List  of  Subjects  in  33  CFR  Part  156 

Hazardous  substances.  Oil  pollution. 
Reporting  and  recordkeeping 
requirements.  Water  pollution  control. 

For  the  reasons  set  out  in  the 
preamble,  the  Coast  Guard  amends  33 
CFR  part  156  as  follows: 

PART  156— OIL  AND  HAZARDOUS 
MATERIAL  TRANSFER  OPERATIONS 

1.  The  authority  citation  for  part  156 
is  revised  to  read  as  follows: 

Authority:  33  U.S.C  1231. 1321(j);  46 
U.S.C  3715(b);  sec  2,  E.0. 12777.  38  FR 


21243,  3  CFR,  1971-1975  Comp..  p.  793;  49 
CFR  1.46. 

2.  Section  156.200  is  revised  to  read  ' 
as  follows: 

fise.200    App4icabiUty. 

This  sub{>art  applies  to  each  vessel  to 
be  lightered  and  the  service  vessel 
engaged  in  a  lightering  operation  in  the 
marine  environment  beyond  the 
baseline  from  which  the  territorial  sea  is 
measured  when  the  oil  or  hazardous 
material  lightered  is  destined  for  a  port 
or  place  subject  to  the  jurisdiction  of  the 
U.S.  This  subpart  does  not  apply  to 
lightering  operations  involving  public 
vessels.  These  rules  are  in  addition  to 
the  rules  of  subpart  A  of  this  part,  as 
well  as  the  rules  in  the  applicable 
sections  of  parts  151, 153. 155. 156,  and 
157  of  this  chapter. 

3.  In  paragraph  (b)  of  §  156.205,  the 
definition  for  marine  environment  is 
revised  to  read  as  follows: 

f  156.205    Definitions. 

•        •        •        •        • 

Marine  environment  means — 

(1)  The  navigable  waters  of  the  United 
States: 

(2)  The  waters  of  an  area  over  which 
the'United  States  asserts  exclusive 
fishery  management  authority;  and 

(3)  The  waters  sup)eradjacent  to  the 
Outer  Continental  Shelf  of  the  United 
States. 

4.  In  S  156.210,  paragraph  (a)(3)  is 
redesignated  as  paragraph  (a)(4),  and 
paragraphs  (a)(3)  and  (c)  are  added  to 
read  as  follows: 

1156.210    General. 

(a)*  *  • 

(3)  The  delivering  and  receiving 
vessels  have  on  board  at  the  time  of 
transfer,  evidence  that  each  vessel  is 
operating  in  compliance  with  section 
311(j)  of  the  Federal  Water  Pollution 
Control  Act  (33  U.S.C.  1321(j))  and 
applicable  regulations  issued  under  the 
authority  of  section  311(j)  in  the  form  of 
a  Declaration  of  Inspection  as  required 
by  §  156.150  and  a  vessel  response  plan 
if  required  under  part  155  of  this 
chapter. 

Note:  Under  46  U.S.C  3715,  the  delivering 
and  receiving  vessels  must  have  on  l)oard  at 
the  time  of  transfer,  a  Certificate  of  Financial 
Responsibility  that  would  be  required  if  the 
transfer  had  taken  place  in  a  location  subject 
to  the  jurisdiction  of  the  U.S.  Regulations 
concerning  Certificates  of  Financial 
Responsibility  for  vessels  using  the  navigable 
waters  of  the  U.S.  are  in  part  1 30  of  this 
chapter. 


(c)  In  an  emergency,  the  COTP,  upon 
request,  may  authorize  a  deviation  from 
any  rule  in  this  part  if  the  COTP 


determines  that  its  application  will 
endanger  persons,  property,  or  the 
environment. 

5.  In  §  156.215.  paragraph  (a)(3)  is 
revised  to  read  as  follows: 


$1S6^S    Pr»-arrival  noticM. 

(a)*  •  • 

(3)  The  number  of  transfers  expected 
and  the  amount  of  cargo  expected  to  be 
transferred  during  each  transfer: 


Dated:  )uly  28. 1993. 
A.E.  Henn, 

Rear  Admiral.  U.S.  Coast  Guard  Chief.  Office 
of  Marine  Safety.  Security  and  Environmental 
Protection. 

(FR  Doc.  93-22443  Filed  9-14-93;  8:45  am) 

BILUNO  CODE  4910-14-M 


«• 


Wednesday 
September  15,  1993 


Part  VI 

The  President 


Executive  Order  12863— President's 
Foreign  Inteliigence  Advisory  Board 


F 

V 

\\ 

T 
1 


Federal  Register 

Vol.  58.  No.  177 

Wednesday.  September  15,  1993 


Presidential  Documents 


Title  3— 

The  President 


Executive  Order  12863  of  September  13,  1993 
President's  Foreign  Intelligence  Advisory  Board 

By  the  authority  vested  in  me  as  President  by  the  Constitution  and  the 
laws  of  the  United  States  of  America,  and  in  order  to  enhance  the  security 
of  the  United  States  by  improving  the  quality  and  effectiveness  of  intelligence 
available  to  the  United  States,  and  to  assure  the  legality  of  activities  of 
the  Intelligence  Community,  it  is  ordered  as  follows: 

PART  I.  ASSESSMENT  OF  INTELLIGENCE  ACTIYITIES 

Section  1.1.  There  is  hereby  established  within  the  White  House  Office 
Executive  Office  of  the  President,  the  President's  Foreign  Intelligence  Advi- 
sory Board  (PFIAB).  The  PFIAB  shall  consist  of  not  more  than  16  members, 
who  shall  serve  at  the  pleasure  of  the  President  and  shall  be  appointed 
by  the  President  from  among  trustworthy  and  distinguished  citizens  outside 
the  Government  who  are  qualified  on  the  basis  of  achievement,  experience 
and  independence.  The  President  shall  establish  the  terms  of  the  members 
upon  their  appointment.  To  the  extent  practicable,  one-third  of  the  PHAB 
at  any  one  time  shall  be  comprised  of  members  whose  term  of  service 
does  not  exceed  2  years.  The  President  shall  designate  a  Chairman  and 
Vice  Chairman  from  among  the  members.  The  PFIAB  shall  utilize  full- 
time  staff  and  consultants  as  authorized  by  the  President.  Such  staff  shall 
be  headed  by  an  Executive  Director,  appointed  by  the  President. 

Sec  1.2.  The  PFIAB  shall  assess  the  quality,  quantity,  and  adequacy  of 
intelligence  collection,  of  analysis  and  estimates,  and  of  counterintelligence 
and  other  intelligence  activities.  The  PHAB  shall  have  the  authority  to 
review  continually  the  performance  of  all  agencies  of  the  Federal  Government 
that  are  engaged  in  the  collection,  evaluation,  or  production  of  intelligence 
or  the  execution  of  intelligence  policy.  The  PFIAB  shall  further  be  authorized 
to  assess  the  adequacy  of  management,  personnel  and  organization  in  the 
intelligence  agencies.  The  heads  of  departments  and  agencies  of  the  Federal 
Government,  to  the  extent  permitted  by  law,  shall  provide  the  PFIAB  with 
access  to  all  information  that  the  PFIAB  deems  necessary  to  carry  out  its 
responsibilities. 

Sec.  1.3.  The  PFIAB  shall  report  directly  to  the  President  and  advise  him 
concerning  the  objectives,  conduct,  management  and  coordination  of  the 
various  activities  of  the  agencies  of  the  Intelligence  Community.  The  PFIAB 
shall  report  periodically,  but  at  least  semiannually,  concerning  its  findings 
and  appraisals  and  shall  make  appropriate  recommendations  for  the  improve- 
ment and  enhancement  of  the  intelligence  efforts  of  the  United  States. 

Sec.  1.4.  The  PFIAB  shall  consider  and  recommend  appropriate  action  with 
respect  to  matters,  identified  to  the  PHAB  by  the  Director  of  Central  Intel- 
ligence, the  Central  Intelligence  Agency,  or  other  Government  agencies  en- 
gaged in  intelligence  or  related  activities,  in  which  the  advice  of  the  PFIAB 
will  further  the  effectiveness  of  the  national  intelligence  effort.  With  respect 
to  matters  deemed  appropriate  by  the  President,  the  PFIAB  shall  advise 
and  make  recommendations  to  the  Director  of  Central  Intelligence,  the  Central 
Intelligence  Agency,  and  other  Government  agencies  engaged  in  intelligence 
and  related  activities,  concerning  ways  to  achieve  increased  effectiveness 
in  meeting  national  intelligence  needs. 
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PART  i.  OVERSIGHT  OF  IHTELUGENCE  ACnVITIES 

Sec.  2.1.  The  Intelligence  Oversight  Board  (lOB)  is  hereby  established  as 
a  standing  committee  of  the  PFIAB.  The  lOB  shall  consist  of  no  more 
than  four  members  appointed  from  among  the  membership  of  the  PFIAB 
by  the  Chairman  of  the  PFIAB.  The  Chairman  of  the  lOB  shall  be  appointed 
by  the  Chairman  of  the  PFIAB.  The  Chairman  of  the  PFIAB  may  also  serve 
as  the  Chairman  of  the  lOB.  The  lOB  shall  utilize  such  full-time  staff 
and  consultants  as  authorized  by  the  Chairman  of  the  PFIAB. 

Sec.  2.2.  The  lOB  shall: 

(a)  prepare  for  the  President  reports  of  intelligence  activities  that 
the  lOB  believes  may  be  unlawful  or  contrary  to  Executive  order 
or  Presidential  directive; 

(b)  forward  to  the  Attorney  General  reports  received  concerning 
intelligence  activities  that  the  lOB  believes  may  be  unlawful  or 
contrary  to  Executive  order  or  Presidential  directive; 

(c)  review  the  internal  guidelines  of  each  agency  within  the  Intel- 
ligence Community  that  concern  the  lawfulness  of  intelligence  activi- 
ties; 

(d)  review  the  practices  and  procedures  of  the  Inspectors  General 
and  General  Counsel  of  the  Intelligence  Community  for  discovering 
and  reporting  intelligence  activities  that  may  be  unlawful  or  contrary 
to  Executive  order  or  Presidential  directive;  and 

(e)  conduct  such  investigations  as  the  lOB  deems  necessary  to  carry 
out  its  functions  under  this  order. 

Sec.  2.3.  The  lOB  shall,  when  required  by  this  order,  report  to  the  President 
through  the  Chairman  of  the  PFIAB.  The  lOB  shall  consider  and  take  appro- 
priate action  with  respect  to  matters  identified  by  the  Director  of  Central 
Intelligence,  the  Central  Intelligence  Agency  or  other  agencies  of  the  Intel- 
ligence Community.  With  respect  to  matters  deemed  appropriate  by  the 
President,  the  lOB  shall  advise  and  make  appropriate  recommendations  to 
the  Director  of  Central  Intelligence,  the  Central  Intelligence  Agency  and 
other  agencies  of  the  Intelligence  Community. 

Sec.  2.4.  The  heads  of  departments  and  agencies  of  the  Intelligence  Commu- 
nity, to  the  extent  permitted  by  law,  shall  provide  the  lOB  with  all  informa- 
tion that  the  lOB  deems  necessary  to  carry  out  its  responsibilities.  Inspectors 
General  and  General  Counsel  of  the  Intelligence  Community,  to  the  extent 
permitted  by  law,  shall  report  to  the  lOB,  at  least  on  a  quarterly  basis 
and  from  time  to  time  as  necessary  or  appropriate,  concerning  intelligence 
activities  that  they  have  reason  to  believe  may  be  unlawful  or  contrary 
to  Executive  order  or  Presidential  directive. 

PART  III.  GENERAL  PROVISIONS 

Sec.  3.1.  Information  made  available  to  the  PFIAB,  or  members  of  the  PFIAB 
acting  in  their  lOB  capacity,  shall  be  given  all  necessary  security  protection 
in  accordance  with  applicable  laws  and  regulations.  Each  member  of  the 
PFIAB.  each  member  of  the  PFIAB's  staff  and  each  of  the  PFlAB's  consultants 
shall  execute  an  agreement  never  to  reveal  any  classified  information  obtained 
by  virtue  of  his  or  her  services  with  the  PFIAB  except  to  the  President 
or  to  such  persons  as  the  President  may  designate. 


i 
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Sec.  3.2.  Members  of  the  PFIAB  shall  serve  without  compensation  but  may 
receive  transportation  expenses  and  per  diem  allowance  as  authorized  by 
law.  Staff  and  consultants  to  the  PFIAB  shall  receive  pay  and  allowances 
as  authorized  by  the  President. 

Sec.  3.3.  Executive  Order  No.  12334  of  December  4.  1981.  as  amended 
and  Executive  Order  No.  12537  of  October  28, 1985.  as  amended,  are  revoked. 
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assistance  workshop  for  planning  grant  recipients, 
48524 

Coast  Guard 

PROPOSED  RULES 

Merchant  marine  officers  and  seamen: 
Five-year  term  of  validity  for  certificates  of  registry  and 
merchant  mariner's  documents,  48572 

Commerce  Department 

See  Census  Bureau 

See  Minority  Business  Development  Agency 

See  National  Oceanic  and  Atmospheric  Administration 

Customs  Service 

NOTICES 

Commercial  gauger: 
Approval — 
Saybolt,  Inc.,  48539 

Defense  Department 

See  E)efense  Logistics  Agency 
See  Naw  Department 

PROPOSED  RULES 
Acquisition  regulations: 
Food,  clothing,  fabrics,  specialty  metals,  and  hand  or 

measuring  tools;  restriction  exceptions,  48484 
Machine  tools  and  powered  and  non-powered  valves; 
restrictions 
Correction,  48545 
Civilian  health  and  medical  program  of  uniformed  services 
(CHAMPUS): 
Improved  dependents'  dental  plan,  48473 
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Defense  Logistics  Agency 

NOTICES 

Senior  Executive  Service: 
Performance  Review  Boards;  membership,  48507 

Education  Department 

PROPOSED  RULES 
Postsecondary  education: 

Strengthening  institutions  program,  48478 
NOTICES 

Grants  and  cooperative  agreements:  availability,  etc.: 
I      Children  with  disabilities  early  education  program, 
'  48548, 48554 

National  Education  Goals  Panel;  report  availability;  news 
I         conference,  48509 

Employment  and  Training  Administration 

NOTICES 

♦  Nonimmigrant  aliens  employed  as  registered  nurses; 
attestations  by  facilities;  Hst,  48534 

Employment  Policy,  National  Commission 

See  National  Commission  for  Employment  Policy 

Energy  Department 

See  Federal  Energy  Regulatory  Commission 

NOTICES 

Environmental  statements;  availability,  etc.: 

IHanford  Site,  WA;  eight  surplus  production  reactors 
decommissioning,  48509 

Environmental  Protection  Agency 

RULES 

Pesticides;  tolerances  in  food,  animal  feeds,  and  raw 

I  agricultural  commodities:  « 

Benomyl,  etc. 
Reinstatement.  48456 
NOTICES 

Meetings:  

ij      Environmental  Policy  and  Technology  National  Advisory 
'  Council,  48521 

Municipal  solid  waste  landfill  permit  programs:  adequacy 
determinations: 
Olclahoma,  48516 
South  Carolina,  48518 
Tennessee,  48519 

Equal  Employment  Opportunity  Commission 

NOTICES 

Meetings;  Sunshine  Act,  48544 

Executive  Office  of  the  President 

See  Presidential  Documents 

Export-import  Bank 

NOTICES 

Privacy  Act: 
Systems  of  records,  48521 
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Federal  Communications  Commission 

RULES 

Radio  services,  special: 
Amateur  services — 
Transceivers  capable  of  reception  beyond  amateur 
service  frequency  allocations:  federal  preemption 
of  State  and  local  laws:  declaratory  ruling,  48459 
Personal  radio  services — 
Interactive  video  and  data  services  applications; 
petition  denied.  48459 

NOTICES 

Radio  services,  special: 
Private  radio  application  signature  requirements; 
electronic  Tiling  trial.  48522 

Federal  Deposit  Insurance  Corporation 

NOTICES 

Meetings:  Sunshine  Act.  48544 
Federal  Election  Commission 

NOTICES 

Meetings;  Sunshine  Act,  48544 

Federal  Energy  Regulatory  Commission 

NOTICES 

Electric  rate,  small  power  production,  and  interlocking 
directorate  filings,  etc.: 
Boston  Edison  Co.  et  al.,  48513 
Natural  gas  certificate  filings: 

Blaclc  Marlin  Pipeline  Co.  et  al.,  48514 
Natural  Gas  Policy  Act: 
State  jurisdictional  agencies  tight  formation 
recommendations;  preliminary  findings — 
Texas  Railroad  Commission,  48516 
Applications,  hearings,  determinations,  etc.: 
Williams  Natural  Gas  Co..  48516 

Federal  Labor  Relations  Authority 

NOTICES 

Senior  Executive  Service: 
Performance  Review  Board:  membership.  48522 

Federal  Maritime  Commission 

NOTICES 

Casualty  and  nonperformance  certificates: 
Bunnys  Adventure  &  Cruise  Shipping  Co.  Ltd.  et  al., 

48522 
Hanseatic  Tours  Reisedienst  G.m.b.H..  48522 

Federal  Reserve  System 

NOTICES 

Applications,  hearings,  determinations,  etc.: 

Fifth  Third  Bancorp  et  al..  48523 

First  Bank  System.  Inc..  et  al.,  48523 

Hocking  Valley  Bancshares.  Inc..  48523 

Fish  and  Wildlife  Service 

NOTICES 

Endangered  and  threatened  species  permit  applications. 

48533 
Meetings: 
Aquatic  Nuisance  Species  Task  Force,  48533 

Forest  Service 

NOTICES 

Environmental  statements;  availability,  etc.: 
Idaho  Panhandle  National  Forests,  ID.  48503 


Health  and  Human  Services  Department 

See  Centers  for  Disease  Control  and  Prevention 
See  Social  Security  Administration 

Housing  and  Urt>an  Development  Department 

PROPOSED  RULES 

Mortgage  and  loan  insurance  programs: 
Real  estate  appraisals  and  property  valuation;  minimum 
standards.  48556 

NOTICES 

State  housing  finance  agency  demonstration  program: 
multifamily  property  disposition,  48528 

Interior  Department 

See  Fish  and  Wildlife  Service 
See  Land  Management  Bureau 

Justice  Department 

RULES 

Criminal  intelligence  systems  operating  policies:  revisions. 

48448 
PROPOSED  RULES 

Trustee  panels  membership  and  standing  trustee 
appointments;  qualifications.  48472 

NOTICES 

Pollution  control:  consent  judgments: 
Belanger.  Arthur,  et  al..  48533 

Labor  Department 

See  Employment  and  Training  Administration 

Land  Management  Bureau 

RULES 

Public  land  orders: 

Alaska.  48458 

Alaska:  correction.  48545 

Oregon.  48458 
NOTICES 
Motor  vehicle  use  restrictions: 

Oregon.  48530 
Oil  and  gas  leases: 

Utah, 48531 
Realty  actions:  sales,  leases,  etc.: 

California,  48531,  48532 

Idaho:  correction,  48532 

Oregon,  48532 

Minority  Business  Development  Agency 

NOTICES 

Business  development  center  program  applications: 
New  York,  48505 

National  Commission  for  Employment  Policy 

NOTICES 
Meetings,  48536 

National  Foundation  on  the  Arts  and  the  Humanities 

NOTICES 
Meetings: 
Humanities  Panel.  48536 

National  Oceanic  and  Atmospheric  Administration 

RULES 

Fishery  conservation  and  management: 

Atlantic  tuna.  48464 
PROPOSED  RULES 
Fishery  conservation  and  management: 

Gulf  of  Mexico  reef  fish.  48502 
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NOTICES 

Meetings: 

Western  Pacific  Fishery  Managenr)ent  Council.  48506 
Permits: 

Marine  mammals.  48507 

National  Science  Foundation 

NOTtCES 

Meetings: 
Engineering  Advisory  Committee,  48537 
Materials  Research  Special  Emphasis  Panel,  48537 
Mathematical  Sciences  Special  Emphasis  Panel.  48537 
Undergraduate  Education  Special  Emphasis  Panel.  48537 

Navy  Department 

NOTICES 

Meetings: 

Chief  of  Naval  Operations  Executive  Panel  task  forces, 
48507 
Senior  Executive  Service: 

Performance  Review  Boards;  membership.  48508 

Nuclear  Regulatory  Commission 

NOTICES 

Meetings: 
Water  reactor  safety  information.  48537 

Presidential  Documents 

PROCLAMATIONS 

Special  observances: 
Commodore  John  Barry  Day  (Proc.  6589),  48585 
Gold  Star  Mother's  Day  (Proc.  6590).  48587 
Minority  Enterprise  Development  Week  (Proc.  6591). 
48589 

ADMINISTRATIVE  ORDERS 

Government  agencies  and  employees: 
Streamlining  the  bureaucracy  (Memorandum  of 
September  11.  1993),  48583 

Public  Health^^ervice  y 

See  Centers  for  Disease  Control  and  Prevention 

Research  and  Special  Programs  Administration 

RULES 

Pipeline  safety: 
Natural  gas  transportation,  etc. — 
Compressor  station  buildings;  gas  detection  and 
monitoring.  48460 
PROPOSED  RULES 

Hazardous  materials: 
Tank  car  tanks;  cracks,  pits,  corrosion,  lining  flaws, 

thermal  protection  flaws,  and  other  defects;  detection 
and  repair,  48485 

Rural  Electrification  Administration 

PROPOSED  RULES 
Electric  loans: 
Discounted  prepayments,  48465 

Social  Security  Administration 

NOTICES 
Privacy  Act: 
Systems  of  records,  48525 

Soil  Conservation  Service 

NOTICES 

Watershed  projects;  deauthorization  of  funds: 
East  Wenatchee  Watershed,  WA.  48504 


State  Department 

RUUS 

Visas;  immigrant  documentation: 

Armed  Forces  members;  special  immigrant  status.  48446 

Employment-based  immigrants  subject  to  numerical 
limitations.  48446 

Immigrants  subject  and  not  subject  to  numerical 
limitations.  48446 

Immigrant  visa  classification  symbols  table,  etc.,  48447 
NOTICES 
Meetings: 

Shipping  Coordinating  Committee,  48538 

Transportation  Department 

See  Coast  Guard 

See  Research  and  Special  Programs  Administration 

Treasury  Department 

See  Customs  Service 

NOTICES 

Agency  information  collection  activities  under  OMB 

review.  48538 
Meetings: 
National  Center  for  State  and  Local  Law  Enforcement 
Training  Advisory  Committee,  48538 
Organization,  functions,  and  authority  delegations: 
Secret  Service.  Director.  48539 

United  States  Information  Agency 

RULES 

Exchange  visitor  program;  regulatory  and  management 
practice  reform 

Correction.  48447 
NOTICES 
Grants  and  cooperative  agreements;  availability,  etc.: 

Armenia  et  al.;  local  government  and  public 
administration  training  programs,  48539 
Meetings: 

Public  Diplomacy,  U.S.  Advisory  Commission.  48542 

Veterans  Affairs  Department 

RULES 

Health  care  practitioners;  reporting  to  State  licensing 

boards;  policy,  48455 
PROPOSED  RULES 

Adjudication;  pensions,  compensation,  dependency,  etc.: 
Disability  due  to  impaired  hearing,  48483 
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Reader  Aids 

Additional  information,  including  a  list  of  public 
laws,  telephone  numbers,  and  Rnding  aids,  appears 
in  the  Reader  Aids  section  at  the  end  of  this  issue. 


Electronic  Bulletin  Boarc|^ 

Free  Electronic  Bolletin  Board  service  for  Public 

Ijjw  numbers.  Federal  Register  finding  aids,  and  a  list 

of  Clinton  Administration  ofFicials  is  available 

on  202-275-1538  or  275-0920. 
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This  section  of  the  FEDERAL  REGISTER 
containe  regulatory  documerfis  havir>g  garwral 
appllcat)illty  and  legal  effect  most  of  which 
are  keyed  to  and  codified  In  the  Code  of 
Federal  Regulations,  which  is  published  under 
50  IHIes  pursuant  to  44  U.S.C.  1510. 

The  Coda  of  Federal  Regulatiorv  is  sold  by 
the  SuperlntenderU  of  Documents.  Prices  ct 
new  books  are  listed  in  the  first  FEDERAL 
REGISTER  Issue  of  each  week. 


DEPARTMENT  OF  AGRICULTURE 

Animal  and  Plant  Health  Inspection 
Service 

9  CFR  Part  7S 

[Docket  No.  93-022-2] 
Brucellosis  Ring  Test 

AGENCY:  Animal  and  Plant  Health 
Inspection  Service,  USDA 
ACTION:  Final  rule. 

SUMMARY:  We  are  amending  the 
regulations  pertaining  to  brucellosis  ring 
tests  in  Class  Free  States  or  areas. 
Currently,  Class  Free  States  or  areas 
must  conduct  brucellosis  ring  tests  at 
least  four  times  per  year  at 
approximately  90-day  intervals  and 
ensure  that  every  commercial  dairy  herd 
is  included  in  at  least  three  of  the  four 
tests.  We  are  requiring  instead  that  Class 
Free  Stales  or  areas  conduct  as  many 
brucellosis  ring  tests  per  year  as  are 
necessary  to  ensure  that  every 
commercial  dairy  herd  is  tested  at  least 
twice  per  year  at  approximately  6- 
month  intervals.  We  have  determined 
that  the  current  requirement  is  no  longer 
necessary  to  ensure  adequate  brucellosis 
surveillance  in  Class  Free  States  or 
areas,  and  that  the  amended  regulations 
will  reduce  testing  requirements 
without  increasing  the  risk  of  the 
interstate  spread  of  brucellosis. 
EFFECTIVE  DATE:  October  18,  1993. 
FOR  FURTHER  INFORMATKW  CONTACT:  Dr. 
M.J.  Gilsdorf,  National  Brucellosis 
Epidemiologist,  Cattle  Diseases  and 
Surveillance  Staff.  VS.  APHIS,  USDA. 
room  731,  Federal  Building,  6505 
Belcrest  Road.  Hyattsville.  MD  20782. 
(301) 436-4918. 

SUPPLEMENTARY  INFORMATION: 

Background 

The  regulations  in  9  CFR  part  78 
(referred  to  below  as  the  regulations) 


govern  the  interstate  movement  of 
cattle,  bison,  and  swine  in  order  to  help 
prevent  the  interstate  spread  of 
brucellosis.  Under  the  regulations, 
States  or  areas  classified  as  Class  Free 
(meaning  there  are  no  cattle  herds  under 
quarantine  for  brucellosis  and  there  is 
no  known  uncontrolled  foci  of 
brucellosis  in  any  other  species  of 
domestic  livestock)  must  conduct 
brucellosis  ring  tests  (BRT)  at  least  four 
times  per  year  at  approximately  90-day 
intervals. 

On  July  13. 1993.  we  published  in  the 
Federal  Register  (58  FR  37665-37666, 
Docket  No.  93-022-1)  a  proposal  to 
amend  the  regulations  by  requiring 
Class  Free  States  or  areas  to  conduct 
only  as  many  BRT's  per  year  as  are 
necessary  to  ensure  that  every 
commercial  dairy  herd  is  tested  at  least 
twice  per  year  at  approximately  6- 
month  intervals. 

We  solicited  comments  concerning 
our  proposal  for  a  30-day  comment 
period  ending  August  12, 1993.  We 
received  one  comment  in  favor  of  the 
proposed  rule  from  a  national  veterinary 
medical  association.  Their  response  also 
made  suggestions  regarding  issues 
outside  the  scope  of  the  proposed  rule. 

Therefore,  based  on  the  rationale  set 
forth  in  the  proposed  rule,  we  are 
adopting  the  provisions  of  the  proposal 
as  a  fmal  rule. 

Executive  Order  1Z291  and  Regulatory 
Flexibility  Act 

We  are  issuing  this  rule  in 
conformance  with  Executive  Order 
12291,  and  we  have  determined  that  it 
is  not  a  "major  rule."  Based  on 
information  compiled  by  the 
Department,  we  have  determined  that 
this  rule  will  have  an  effect  on  the 
economy  of  less  than  SlOO  million;  will 
not  cause  a  major  increase  in  costs  or 
prices  for  consumers,  individual 
industries.  Federal.  State,  or  local 
government  agencies,  or  geographic 
regions;  and  will  not  cause  a  significant 
adverse  effect  on  competition, 
employment,  investment,  productivity, 
innovation,  or  on  the  ability  of  United 
States-based  enterprises  to  compete 
with  foreign-based  enterprises  in 
domestic  or  export  markets. 

Only  State  and  Federal  animal  health 
agencies  will  be  ejected  by  this  rule;  it 
will  have  no  effect  on  the  private  sector. 
Animal  health  ofBdals  will  need  to 
collect  and  test  milk  samples  at  least 
twice  per  year  instead  of  at  least  four 


times  per  year.  These  agencies  do  not 
charge  for  collecting  and  testing  the 
samples. 

Under  these  circumstances,  the 
Administrator  of  the  Animal  and  Plant 
Health  Inspection  Service  has 
determined  that  this  action  will  not 
have  a  signiTicant  economic  impact  on 
a  substantial  number  of  small  entities. 
Executive  Order  12372. 

This  program/activity  is  listed  in  the 
Catalog  of  Federal  Domestic  Assistance 
under  No.  10.025  and  is  subject  to 
Executive  Order  12372,  which  requires 
intergovernmental  consultation  with 
State  and  local  ofHcials.  (See  7  CFR  part 
3015.  subpart  V.) 

Executive  Order  12778 

This  rule  has  been  reviewed  under 
Executive  Order  12778,  Civil  Justice 
Reform.  This  rule:  (1)  Preempts  all  State 
and  local  laws  and  regulations  that  are 
in  conflict  with  .his  rule;  (2)  has  no 
retroactive  effect;  and  (3)  does  not 
require  administrative  proceedings 
before  parties  may  file  suit  in  court 
challenging  this  rule. 

Paperwork  Reduction  Act 

This  rule  contains  no  information 
collection  or  recordkeeping 
requirements  under  the  Paperwork 
Reduction  Act  of  1980  (44  U.S.C.  3501 
et  seq.). 

List  of  Subfects  in  9  CFR  PaH  78 

Animal  diseases.  Bison.  Cattle.  Hogs. 
Quarantine,  Reporting  and 
recordkeeping  requirements. 
Transportation. 

Accordingly,  9  CFR  part  78.  subpart 
A.  is  amended  as  follows: 

PART  78— BRUCELLOSIS 

1.  The  authority  citation  for  part  78 
continues  to  read  as  follows: 

Authority:  21  U.S.C.  lll-114a-l,  n4g. 
115,  117.  IZO.  121. 123-126. 134b,  134f:  7 
CFK  2.17.  2.51.  and  371.2(d). 

2.  In  8  78.1,  in  the  definition  of  Class 
Free  State  or  area,  paragraph  (a)(1)  is 
revised  to  read  as  follows: 

§7ai    Definitions. 

•  •         *         •         • 

Class  Free  State  or  area. 

•  •        •        •        • 

(a)  Surveillance — (1)  Brucellosis  ring 
test.  The  State  or  area  shall  conduct  as 
many  brucellosis  ring  tests  per  year  as 


48446  Federal  Register  /  Vol.  58.  No.  178  /  Thursday.  September  16.  1993  /  Rules  and  Regulations 


are  necessary  to  ensure  that  all  herds 

[>roducing  milk  for  sale  are  tested  at 
east  twice  per  year  at  approximately  6- 
month  intervals. 


Done  in  Washington.  DC.  this  9th  day  of 
SeptemlMr  1993. 

Patricia  JoiMB, 

Deputy  Assistant  Secntary.  Marketing  and 
Inspection  Services 

IFR  Doc  93-22665  Filed  9-15-93:  B  45  ami 
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DEPARTMENT  OF  STATE 

Bureau  of  Consular  Affairs 

22  CFR  Psrt  42 
[Public  Notic*  1865] 

Visas:  Documentation  of  Immigrants 
Under  ttie  Immigration  and  Nationality 
Act,  as  Amerided;  Immigrants  Subject 
to  Numerical  LImltationa 

AGENCY:  Bureau  of  Consular  Affairs. 

DOS. 

ACTION:  Final  rule. 

SUMMARY:  This  final  rule  is  a  followup 
to  Interim  Rule  1499,  published  at  page 
51170.  FR  56,  October  10. 1991.  The 
Interim  Rule  amended  part  42  of  title 
22.  Code  of  Federal  Regulations,  to 
implement  amendments  to  the 
Immigration  and  Nationality  Act  (INA) 
made  by  the  provisions  of  sections  121. 
152.  and  162  of  the  Immigration  Act  of 
1990  (IMMACT  '90).  Pub.  L.  101-649. 
IMMACT  "90  sections  121  and  152 
relate  to  special  immigrants  designated 
as  employment-based  fourth  preference 
immigrants.  Section  152  provides  for 
the  extension  of  special  immigrant 
status  to  certain  employees,  and  their 
family  members,  of  the  Consulate 
General  at  Hong  Kong.  Section  162 
concerns  necessary  conforming 
amendments.  The  new  regulations 
contained  in  the  Interim  Rule  will 
continue  to  retain  the  efr0ctive  date  of 
October  1,1991. 

EFFECTIVE  DATE:  This  final  rule  is 
effective  September  16. 1993. 
FOR  FUBTHER  INFORMATKM  CONTACT: 
Stephen  K.  Fischel,  Chief.  Legislation 
and  Regulatioss  Division.  Visa  Services. 
Department  of  State.  Washington,  DC 
20522-0113,  (202)  663-1204. 
SUPPLEMENTARY  INFORMATION:  Sections 
121  and  162  of  the  IMMACT  '90  relate 
to  the  provisions  of  INA  101(a)(27)(D) 
which  primarily  had  exempted  from 
numerical  limitations  certain  classes  of 
aliens  designated  as  special  immigrants 
Prior  to  IMMACT  "90,  a  special 
immigrant  visa  applicant  would  only 


have  to  satisfy  the  consular  officer  that 
he  or  she  met  the  criteria  for  the  specific 
class  described  in  INA  101(a)(27).  With 
the  exception  of  two  classes  (returning 
residents  and  certain  expatriates). 
IMMACT  '90  designated  all  other 
special  immigrant  classes  as 
employment-based  fourth  preference 
immigrants,  thus  subjecting  such 
immigrants  for  the  first  time  to 
numerical  restrictions  and  thd 
requirement  of  filing  for  petitions. 
IMMACT  '90  section  162  made 
necessary  conforming  amendments. 

IMMACT  '90  section  152  relates  to  the 
extension  of  special  immigrant  status  to 
certain  employees  of  the  Consulate 
General  in  Hong  Kong  and  their  family 
members.  As  a  result  of  the  changes 
made  by  section  152.  the  regulations  at 
22  CFR  42.25  were  redesignated  as 
§  42.32(d)(2)  and  revised  to  reflect  those 
changes.  Interim  Rule  1499.  published 
in  the  Federal  Register  at  56  FR  51170, 
October  10,  1991,  invited  interested 
persons  to  submit  comments  concerning 
the  amendments  therein.  No  comments 
were  received. 

PART  42— {AMENDED] 

1.  The  authority  citation  for  part  42 
continues  to  read  as  follows: 

Authority:  8  U.S.C.  1104;  8  U  SC.  1101 
note:8U.S.C.  1153. 

2.  Accordingly,  the  Interim  Rule's 
regulations  and  effective  date  of  October 
1. 1991  at  56  FR  51170  are  adopted 
without  changes. 

Dated:  Sepleinl>er  3. 1993. 
Mary  A.  Ryan. 

Assistant  Secretary  for  Consular  Affairs. 
IFR  Doc  93-22627  Filed  »-15-93;  8  45  ami 
BH.UNG  CODE  4710-0«-M 


22  CFR  Part  42 

[Public  Notice  1862] 

Visas:  Documentation  of  Immigrants 
Under  the  Immigration  and  Nationality 
Act,  as  Amended;  Immigrants  Subject 
to  Numerical  Limitations 

AGENCY:  Bureau  of  Consular  Affairs. 

DOS 

ACTION:  Final  rule 

SUMMARY:  This  final  rule  is  a  followup 
to  Interim  Rule  1513,  published  at  page 
55077,  FR  56,  October  24,  1991.  The 
Interim  Rule  amended  part  42  of  title 
22.  Code  of  Federal  Regulations,  to 
implement  changes  made  to  the 
Immigration  and  Nationality  Act  (DMA), 
and  by  the  provisions  of  section  2  of  the 
"Armed  Forces  Immigration  Adjustment 
Act  of  1991".  Public  Law  102-110.  New 


§  42.32(d)(7)  provides  regulatory 
provisions  for  a  new  special  immigrant 
class  which  benefits  certain  members  of 
the  Armed  Forces.  The  regulation 
contained  in  the  Interim  Rule  will 
continue  to  retain  the  effective  date  of 
November  29.  1991. 
EFFECTIVE  DATE:  This  final  rule  is 
effective  September  16.  1993. 
FOR  FURTHER  INFORMATION  CONTACT: 
Stephen  K.  Fischel.  Chief.  Legislation 
and  Regulations  Division.  Visa  Services. 
Department  of  State,  Washington.  DC 
20522-0113, (202)  663-1204. 
SUPPLEMENTARY  INFORMATION:  Section  2 
of  Public  Law  102-110  amended  the 
Immigration  and  Nationality  Act  to 
confer  special  immigrant  status  on 
members  and  honorably  separated 
former  members  of  the  United  States 
Armed  Forces  under  certain  criteria. 
The  Interim  Rule  authorizes  consular 
officers  to  accord  fourth  preference 
classification  on  such  members  and 
former  members  upon  receipt  of  a 
petition  which  has  been  approved  by 
the  Immigration  and  Naturalization 
Service.  Interim  Rule  1513.  published  in 
the  Federal  Register  at  56  FR  55077. 
October  24, 1991,  invited  interested 
persons  to  submit  comments  concerning 
the  amendments  therein  No  comments 
were  received. 

PART  42— [AMENDED] 

1.  Authority  citation  for  part  42 
continues  to  read  as  follows; 

Authority:  8  U.S.C.  1104:  8  U  SC.  1101 

note. 

2.  Accordingly,  the  Interim  Rule's 
regulations  and  effective  date  of 
November  29,  1991  at  56  FR  55077,  part 
42.  are  adopted  without  changes. 

Dated:  September  3.  1993. 
Mary  A.  Ryan. 

Assistant  Secretary  for  Consular  Affairs 
[FR  Doc  93-22628  Filed  9-15-93;  8:45  am) 
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22  CFR  Part  42 

[Public  Notice  1863] 

Visas:  Documentation  of  Immigrants 
Under  the  Immigration  and  Nationality 
Act,  as  Amended;  Numerical 
Limitations 

AGENCY:  Bureau  of  Consular  A^airs. 

DOS. 

ACTION:  Final  rule. 

SUMMARY:  This  final  rule  is  a  followup 
to  Interim  Rule  1491.  published  at  page 
49675,  FR  56,  October  1.  1991.  The 
Interim  Rule  amended  part  42  of  title 
22,  Code  of  Federal  Regulations,  to 


implement  statutory  amendments  to  the 
Immigration  and  Nationality  Act  (INA), 
made  by  the  Immigration  Act  of  1990 
(IMMACT  '90).  Pub.  L  101-649. 
Sections  101,  111,  112, 121  and 
162(b)(1)(E)  of  IMMACT  '90 
restructured  INA  203.  Most  of  the 
changes  to  the  regulations  in  the  Interim 
Rule  are  editcmal  and  relate  primarily  to 
numerical  designations  and  citations. 
IMMACT  '90  sections  101  and  121 
amended  the  INA  by  separating  family- 
related  immigration  from  employment- 
related  immigration  and  created  new 
preference  classes.  These  changes 
required  the  transfer  of  several 
regulations  from  subpart  C  of  this  part 
to  subpart  D,  which  more  appropriately 
relates  to  immigrants  subject  to 
numerical  limitations.  In  addition,  the 
regulation  at  22  CFR  42.21  was 
amended  to  add  language  benefiting 
spouses  of  deceased  U.S.  citizens 
entitled  to  immediate  relative  status. 
The  regulations  published  with  Interim 
Rule  1491  will  continue  to  retain  the 
effective  date  of  October  1, 1991. 
EFFECTIVE  DATE:  This  final  rule  is 
effective  September  16. 1993. 
FOR  FURTHER  INFORMATION  CONTACT: 
Stephen  K.  Fischel.  Chief,  Legislation 
and  Regulations  Division,  Visa  Services, 
Department  of  State.  Washington.  DC 
20522-0113, (202)  663-1204. 
SUPPLEMENTARY  INFORMATION:  Sections 
101.  111.  112. 121  and  162(b)(1)(E)  of 
IMMACT  '90  restructured  section  203  of 
the  DMA.  Those  changes  in  turn  affected 
part  42.  title  22  of  the  Code  of  Federal 
Regulations.  Consequently,  former 
§§  42.24-42.27  in  subpart  C  were 
redesignated  as  S§  42.32(d)  (1)  through 
(4)  and  transferred  to  subpart  D,  which 
pertains  to  aliens  subject  to  numerical 
ceilings:  subpart  D  was  substantially 
restructured  because  of  the  additional 
classes  relating  to  immigrants  subject  to 
numerical  limitations  formerly  hsted  in 
subpart  C.  Sections  42.34,  42.35  and 
42.36  were  deleted  from  subpart  C  as  no 
longer  falling  within  the  criteria  of 
immigrants  not  subject  to  numerical 
limitatioiis?4B^ddition,  the  imposition 
of  a  petition  requirement  under  INA 
204,  as  amended  by  IMMACT  '90 
section  162(b)(1)(E),  on  certain  special 
immigrant  classes  vests  the  Immigration 
and  Naturalization  Service  with  the 
responsibility  for  determining  that  the 
alien  qualifies  as  a  special  immigrant. 
Prior  to  the  IMMACT  '90  such 
responsibility  was  vested  in  the 
consular  officer.  Interim  Rule  1491, 
published  in  the  Federal  Register  at  56 
FR  49675,  October  1, 1991,  invited 
interested  persons  to  submit  comments 
concerning  the  amendments  therein.  No 
comments  were  received. 


PART  42— [AMENOEO] 

1.  Authority  citation  for  part  42 
continues  to  read  as  follows: 

Authority:  8  U.S.C.  1104;  8  U.S.C.  1101 
note. 

2.  Accordingly,  the  Interim  Rule's 
regulations  and  effective  date  of  October 
1, 1991  at  part  42,  FR  49675  are  adopted 
without  changes. 

Dated:  Septeinl)er  3, 1993. 
Mary  A.  Ryan, 

Assistant  Secretary  for  Consular  Affairs. 
[FR  Doc.  93-22629  Filed  9-1S-93;  8:45  am) 

BU.UNG  COOE  «n»-06-M 

22  CFR  Part  42        I 
[Public  Nottc*  1864] 

Visas:  Documentation  of  Immigrants 
Undar  the  Immigration  and  Nationality 
Act,  as  Amended;  Miscellaneous 
Amendments 

AGENCY:  Bureau  of  Consular  Affairs, 

DOS. 

ACTION:  Final  rule.  -'' 

SUMMARY:  This  final  rule  is  a  followup 
to  Interim  Rule  1490,  published  at  page 
49678,  FR  56,  October  1,  1991.  The 
Interim  Rule  amended  part  42  of  title 
22.  Code  of  Federal  Regulations,  to 
implement  statutory  revisions  to  the 
Immigration  and  Nationality  Act  (INA) 
made  by  the  Immigration  Act  of  1990 
(IMMACT  "90).  Pub.  L.  101-649.  Most  of 
the  amendments  are  editorial.  In 
addition  to  the  editorial  changes,  the 
Interim  Rule  revised  a  substantive 
procedure  in  $  42.83  for  initiating  action 
to  terminate  the  registration  of  an  aUen 
entitled  to  an  immigrant  status.  The 
regulations  contained  in  the  Interim 
Rule.  §§42.11  through  42.83.  will 
continue  to  retain  the  effective  date  of 
October  1. 1991. 

EFFECTIVE  DATE:  This  final  rule  is 
effective  September  16, 1993. 
FOR  FURTHER  INFORMATION  CONTACT: . 
Stephen  K.  Fischel.  Chief,  Legislation 
and  Regulations  Division.  Visa  Services, 
Department  of  State,  Washington,  DC 
20522-0113.  (202)  663-1204. 
SUPPLEMENTARY  INFORMATION:  Except  for 
the  regulations  in  subpart  C.  relating  to 
individual  classes  of  aliens,  subpart  D, 
relating  to  special  immigrants  under 
INA  101(a)(27){D),  and  subpart  F. 
relating  to  numerical  controls  and 
priority  dates,  the  Interim  Rule  contains 
all  other  regulations  in  part  42  which 
was  affected  by  the  Immigration  Act  of 
1990.  The  majority  of  those  changes  are 
editorial  and  reflect  statutory  provisions 
mandated  by  Public  Law  101-649. 


Interim  Rule  1490,  published  in  the 
Federal  Register  at  56  FR  49678, 

October  1,  1991,  invited  interested 
persons  to  submit  comments  concerning 
the  amendments  therein.  No  comments 
were  received. 

PART  42— {AMENDED] 

1.  Authority  citation  for  par 
continues  to  read  as  follows: 

Authority:  8  U.S.Q  1104;  8  U.S.C  1101 
note. 

2.  Accordingly,  the  Interim  Rule's 
regulations  and  effective  date  of  October 
1, 1991  at  56  FR  49678  are  adopted 
without  changes. 

September  2, 1993. 

Mary  A.  Ryan. 

Assistant  Secretary  for  Consular  Affairs. 

[FR  Doc.  93-22630  Filed  9-15-93;  8:45  am) 

BHJJNO  COOe  «71*-0S-M 


UNITED  STATES  INFORMATION 
AGENCY 

22  CFR  Part  514 

[Rulentaking  No.  102] 

Exchange* Visitor  Program 

AGENCY:  United  States  Information 
Agency. 

ACTION:  Notice  of  final  rule;  correction. 

SUMMARY:  The  Agency  issued  a  final 
rule  on  March  19, 1993  at  58  FR  15180- 
15220.  This  notice  corrects  several 
inadvertent  administrative  errors  which 
appeared  in  the  final  rule. 

DATES:  March  19,  1993. 

ADDRESSES:  Stanley  S.  Colvin,  Assistant 
General  Counsel.  Office  of  the  General 
Counsel,  room  700.  United  States 
Information  Agency,  301  Fourth  Street. 
SW.,  Washington.  DC  20547.  (202)  619- 
6829. 

FOR  FURTHER  INFORMATION  CONTACT; 
Stanley  S.  Colvin.  Assistant  General 
Counsel,  Office  of  the  General  Counsel, 
room  700.  United  States  Information 
Agency.  301  Fourth  Street.  SW.. 
Washington,  DC  20547.  (202)  619-6829. 

SUPPLEMENTARY  INFORMATION:  On  March 
19,  1993  the  Agency  published  final 
regulations  governing  the 
administration  of  the  Exchange  Visitor 
Program.  58  FR  15180-15220.  Upon  its 
review  of  the  published  regulations,  the 
Agency  discovered  several  inadvertent 
typographical  and  other  administrative 
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•  errors.  The  purpose  of  this  notice  is  to 
correct  those  errors. 
R.  Wsllac*  Stuart. 
Acting  General  Counsel 

List  of  Subiects  in  22  CFR  Part  514 

Cultural  Exchange  Programs. 

PART  514— {AMENDED] 

Accordingly,  the  United  States 
Information  Agency  is  correcting  the 
final  rule  published  March  19. 1993,  as 
follows: 

1.  The  Supplementary  Information 
section  dealing  with  Subpart  B:  Specific 
Program  Provisions,  which  appears  at 
58  FR  15185.  is  corrected  in  the  third 
column,  in  the  first  complete  paragraph. 
by  deleting  the  reference  to  8  CFR 

274. l(j)  and  inserting  in  lieu  thereof  "8 
CFR274a.l(j)." 

2.  The  Supplementary  Information 
section  dealing  with  Subpart  C:  Status 
of  Exchange  Visitors,  which  appears  at 
58  FR  15193.  is  corrected  by  deleting 
the  words  "in  INS  adjudication"  in  the 
third  full  paragraph  in  the  third  column. 

1514^    [AmwMtod] 

3.  Section  514.20(j)(l),  appearing  at  58 
FR  15202.  is  corrected  by  deleting 

"§  514.43(c)"  in  the  last  full  line  of  the 
paragraph,  and  inserting  in  lieu  thereof, 
"S  514.43(b)". 

4.  The  heading  of  §  514.20  Short-term 
scholars,  appearing  at  58  FR  15203.  is 
corrected  to  read  "§  514.21  Short-term 
scholars." 

I  SI  4^    [Amandwi] 

5.  Section  514.22(d)(l)(iv).  which 
appears  at  52  FR  15204  is  corrected  by 
deleting  the  word  "of  before  the  word 
"evaluation",  and  adding  the  word  "of 
before  the  word  "each". 

IS14.27    [AmwKtod] 

6.  Section  514.27(b)(2),  which  appears 
at  58  FR  15209.  is  corrected  by  deleting 
the  word  "Will"  before  the  words  "be 
able". 

7.  Section  514.27(e)(1),  which  appears 
at  58  FR  15209,  is  corrected  by  adding 
the  words  "as  described  in  paragraph  (b) 
of  this  section"  after  the  word 
"training"  and  before  the  word  "is". 

1514.44    [AmMMtod] 

8.  Section  514.44(a)(2),  appearing  at 
58  FR  15212.  is  corrected  by  deleting 
the  word  "national"  in  the  last  line  of 
the  paragraph,  and  inserting  in  lieu 
thereof,  the  word  "public." 

9.  Section  514.44(f)(4)(iv),  appearing 
at  58  FR  15213,  is  corrected  by  deleting 
the  word  "Board"  in  the  last  line  of  the 


paragraph,  and  inserting  in  lieu  thereof, 
the  word  "Branch." 

[FR  Doc.  93-22585  Filed  »-15-93;  8;45  am) 
WLUNQ  cooe  nso-oi-M 


DEPARTMENT  OF  JUSTICE 

Office  of  Justice  Programs 

28  CFR  Part  23 

Final  Revision  to  the  Office  of  Justice 
Programs.  Criminal  Intelligence 
Systems  Operating  Policiea 

AGENCY:  Office  of  Justice  Programs, 

Justice. 

ACnOW:  Final  rule. 

SUMMARY:  The  regulation  governing 
criminal  intelligence  systems  operating 
through  support  under  title  I  of  the 
Omnibus  Crime  Control  and  Safe  Streets 
Act  of  1968,  as  amended,  is  being 
revised  to  update  basic  authority 
citations  and  nomenclature,  to  clarify 
the  applicability  of  the  regulation,  to 
define  terms,  and  to  modify  a  number  of 
the  regulation's  operating  policies  and 
funding  guidelines. 
EFFECTIVE  DATE:  September  16. 1993. 
FOR  FURTHER  INFORMATION  CONTACT:  Olga 
R.  Trujillo,  Acting  General  Counsel, 
Office  of  Justice  Programs,  633  Indiana 
Ave.,  NW.,  room  1268,  Washington,  DC 
20531,  Telephone  (202)  307-0790. 
SUPPLEMENTARY  INFORMATION:  The  rule 
which  this  rule  supersedes  had  been  in 
effect  and  unchanged  since  September 
17, 1980.  A  notice  of  proposed 
rulemaking  for  28  CFR  part  23,  was 
published  in  the  Federal  Register  on 
February  27. 1992,  (57  FR  6691). 

The  statutory  authorities  for  this 
regulation  are  section  801(a)  and  section 
812(c)  of  title  I  of  the  Omnibus  Crime 
Control  and  Safe  Streets  Act  of  1968.  as 
amended,  (the  Act).  42  U.S.C.  3782(a) 
and  3789g(c).  42  U.S.C.  3789g  (c)  and 
(d)  provide  as  follows: 
Confidentiality  of  Information 

Sec.  812  ••  * 

(c)  All  criminal  intelligence  systems 
operating  through  support  under  this  title 
shall  collect,  maintain,  and  disseminate 
criminal  intelligence  information  in 
conformance  with  policy  standards  which 
are  prescribed  by  the  Office  of  Justice 
Programs  and  which  are  written  to  assure 
that  the  funding  and  operation  of  these 
systems  furthers  the  purpose  of  this  title  and 
to  assure  that  such  systems  are  not  utilized 
in  violation  of  the  privacy  and  constitutional 
rights  of  individuals. 

(d)  Any  person  violating  the  provisions  of 
this  section,  or  of  any  rule,  regulation,  or 
order  issued  thereunder,  shall  be  fined  not  to 
exceed  $10,000,  in  addition  to  any  other 
penalty  imposed  by  law. 


This  statutory  provision  and  its 
implementing  regulation  apply  to 
intelligence  systems  funded  under  title 
I  of  the  Act.  whether  the  system  is 
operated  by  a  single  law  enforcement 
agency,  is  an  interjurisdictional 
intelligence  system,  is  funded  with 
discretionary  grant  funds,  or  is  funded 
by  a  State  with  formula  grant  funds 
awarded  under  the  Act's  Drug  Control 
and  System  Improvement  Grant 
Program  pursuant  to  part  E,  subpart  1  of 
the  Act,  42  U.S.C.  3751-3759. 

The  need  for  change  to  28  CFR  part 
23  grew  out  of  the  program  experience 
of  the  Office  of  Justice  Programs  (OJP) 
and  its  component  agency,  the  Bureau 
of  Justice  Assistance  (BJA).  with  the 
regulation  and  the  changing  and 
expanding  law  enforcement  agency 
need  to  respond  to  criminal  mobility, 
the  National  drug  program,  the 
increased  complexity  of  criminal 
networks  and  conspiracies,  and  the 
limited  funding  available  to  State  and 
local  law  enforcement  agencies,  In 
addition,  law  enforcement's  capability 
to  perform  intelligence  database  and 
analytical  functions  has  been  enhanced 
by  technological  advancements  and 
sophisticated  analytical  techniques. 

28  CFR  part  23  governs  the  basic 
requirements  of  the  intelligence  system 
process.  The  process  includes — 

1.  Information  submission  or 
collection 

2.  Secure  storage 

3.  Inquiry  and  search  capability 

4.  Controlled  dissemination,  and 

5.  Purge  and  review  process 
Information  systems  that  receive. 

store  and  disseminate  information  on 
individuals  or  organizations  based  on 
reasonable  suspicion  of  their 
involvement  in  criminal  activity  are 
criminal  intelligence  systems  under  the 
regulation.  The  definition  includes  both 
systems  that  store  detailed  intelligence 
or  investigative  information  on  the 
suspected  criminal  activities  of  subjects 
and  those  which  store  only  information 
designed  to  identify  individuals  or 
organizations  that  are  the  subject  of  an 
inquiry  or  analysis  (a  so-called  "pointer 
system").  It  does  not  include  criminal 
history  record  information  or 
identification  (fingerprint)  systems. 
There  are  nine  significant  areas  of 
change  to  the  regulation: 

(1)  Nomenclature  changes  (authority 
citations,  organizational  names)  are 
included  to  bring  the  regulation  up  to 
date.  

(2)  Definitions  of  terms  (28  CFR 
23.3(b))  are  modified  or  added  as 
appropriate.  The  term  "intelligence 
system"  is  redefined  to  clarify  the  fact 
that  historical  telephone  toll  files, 
analytical  information,  and  work 


products  that  are  not  either  retained, 
stored,  or  exchanged  and  criminal 
history  record  information  or 
identification  (fingerprint)  systems  are 
excluded  firora  the  definition,  and  hence 
are  not  covered  by  the  regulation;  the 
terms  "interjurisdictional  intelligence 
system",  "criminal  intelligence 
information",  "participating  agency", 
"intelligence  project",  and  "validation 
of  information"  are  key  terms  that  are 
defined  in  the  regulation  for  the  first 
time. 

(3)  The  operating  principles  for 
intelligence  systems  (28  CFR  23.20)  are 
modified  to  define  the  term  "reasonable 
suspicion"  or  "criminal  predicate".  The 
finding  of  reasonable  suspicion  is  a 
threshold  requirement  for  entering 
intelligence  information  on  an 
individual  or  organization  into  an 
intelligence  data  base  (28  CFR  23.20(c)). 
This  determination,  as  well  as 
determinations  that  information  was 
legally  obtained  (28  CFR  23.20(d))  and 
that  a  recipient  of  the  information  has 

a  need  to  know  and  a  right  to  know  the 
information  in  the  performance  of  a  law 
enforcement  function  (28  CFR  23.20(e)), 
are  established  as  the  responsibility  of 
the  project  for  an  interjurisdictional 
intelligence  system.  However,  the 
regulation  permits  these  responsibilities 
to  be  delegated  to  a  properly  trained 
participating  agency  which  is  subject  to 
project  inspection  and  audit  (28  CFR 
23.20  (c),  (d).  (g)). 

(4)  Security  requirements  are 
established  to  protect  the  integrity  of  the 
intelligence  data  base  and  the  informa- 
tion stored  in  the  data  base  (28  CFR 
23.20(s)(l)  (iHvi)). 

(5)  The  regulation  provides  that 
information  retained  in  the  system  must 
be  reviewed  and  validated  for 
continuing  compliance  with  system 
submission  criteria  within  a  5-year 
retention  period.  Any  information  not 
validated  within  that  period  must  be 
purged  from  the  system  (28  CFR 
23.20(h)). 

(6)  Another  change  continues  the 
general  prohibition  of  direct  remote 
terminal  access  to  intelligence 
information  in  a  funded  intelligence 
system  but  provides  an  exception  for 
systems  which  obtain  express  OJP 
approval  based  on  a  determination  that 
the  system  has  adequate  policies  and 
procedures  in  place  to  insure  that  access 
to  system  intelligence  information  is 
limited  to  authorized  system  users  (28 
CFR  23.20(i)(l)).  OJP  will  carehiUy 
review  all  requests  for  exception  to 
assure  that  a  need  exists  and  that  system 
integrity  will  be  provided  and 
maintained  (28  CFR  23.20(i)(l)). 

(7)  The  regulation  requires 
participating  agencies  to  maintain  back- 


up files  for  information  submitted  to  an 
interjurisdictipnal  intelligence  system 
and  provide  for  inspection  and  audit  by 
project  staff  (28  CFR  23.2C(h)). 

(8)  The  final  rule  also  includes  a 
provision  allowing  the  Attorney  General 
or  the  Attorney  General's  designee  to 
authorize  a  departure  from  the  specific 
requirements  of  this  part,  in  those  cases 
whore  it  is  clearly  shown  that  such 
waiver  would  promote  the  purposes  and 
effectiveness  of  a  criminal  intelligence 
system  while  at  the  same  time  ensuring 
compliance  with  all  applicable  laws  and 
protection  for  the  privacy  and 
constitutional  rights  of  individuals.  The 
Department  recognizes  that  other 
provisions  of  federal  law  may  be 
applicable  to  (or  may  be  adopted  in  the 
future  with  respect  to]  certain 
submitters  or  users  of  information  in 
criminal  intelligence  systems.  Moreover, 
as  technological  developments  unfold 
over  time  in  this  area,  experience  may 
show  that  particular  aspects  of  the 
requirements  in  this  part  may  no  longer 
be  needed  to  serve  their  intended 
purpose  or  may  even  prevent  desirable 
technological  advances.  Accordingly, 
this  provision  grants  the  flexibility  to 
make  such  beneficial  adaptations  in 
particular  cases  or  classes  without  the 
necessity  to  undertake  a  new 
rulemaking  process.  This  waiver 
authority  could  only  be  exercised  by  the 
Attorney  General  or  designee,  in 
writing,  upon  a  clear  and  convincing 
showing  (28  CFR  23.20  (o)). 

(9)  The  funding  guidelines  (28  CFR 
23.30)  are  revised  to  permit  funded 
intelligence  systems  to  collect 
information  either  on  organized 
criminal  activity  that  represents  a 
significant  and  recognized  threat  to  the 
population  or  on  criminal  activity  that 
is  multi-jurisdictional  in  nature. 

Rulemaking  History 

On  February  27, 1992,  the  Department 
of  Justice,  Office  of  Justice  Programs, 
published  a  notice  of  proposed 
rulemaking  in  the  Federal  Register  (57 
FR  6691).  j 

The  Office  of  Justice  Programs 
received  a  total  of  eleven  comments  on 
the  proposed  regulation,  seven  from 
State  agencies,  two  from  Regional 
Information  Sharing  Systems  (RISS) 
program  fund  recipients,  one  from  a 
Federal  agency,  and  one  from  the  RISS 
Project  Directors  Association. 
Comments  will  be  discussed  in  the 
order  In  which  they  address  the 
substance  of  the  proposed  regulation. 


Discuasion  of  Comments 

Title— Part  23 

Comment:  One  commentor  suggested 
reinserting  the  word  "Operating"  in  the 
title  of  the  regulation  to  read  "Criminal 
Intelligence  Systems  Operating 
Policies"  to  reflect  that  the  regulation 
applies  only  to  policies  governing 
system  opwralions. 

Response:  Agreed.  The  title  has  been 
changed. 

Applicability— Section  23.3(a) 

Comment:  A  question  was  raised  by 
one  respondent  as  to  whether  the 
applicability  of  the  regulation  under 
§  23.3(a]  to  systems  "operating  through 
support"  under  the  Crime  Control  Act 
included  agencies  receiving  any 
assistance  funds  and  who  operated  an 
intelligence  system  or  only  those  who 
received  assistance  funds  for  the 
specific  purpose  of  funding  the 
operation  of  an  intelligence  system 

Response:  The  regulation  applies  to 
grantees  and  subgrantees  who  receive 
and  use  Crime  Control  Act  funds  to 
fund  the  operation  of  an  intelligence 
system. 

Comment:  Another  commentor  asked 
whether  the  purchase  of  software,  office 
equipment,  or  the  payment  of  staff 
salaries  for  a  criminal  intelligence 
system  would  constitute  "operating 
through  support"  under  the  Crime 
Control  Act. 

Response:  Any  direct  Crime  Control 
Act  fund  support  that  contributes  to  the 
operation  of  a  criminal  intelligence 
system  would  subject  the  system  to  the 
operation  of  the  policy  standards  during 
the  period  of  fund  support. 

Comment:  A  third  commentor 
inquired  whether  an  agency's  purchase 
of  a  telephone  pen  register  or  computer 
equipment  to  store  and  analyze  pen 
register  information  would  subject  the 
agency  or  its  information  systems  to  the 
regulation. 

Response:  No,  neither  a  pen  register 
nor  equipment  to  analyze  telephone  toll 
information  fall  under  the  definition  of 
a  criminal  intelligence  system  even 
though  they  may  assist  an  agency  to 
produce  investigative  or  other 
information  for  an  intelligence  system. 

Applicability— Section  23.3(b) 

Comment:  Several  commentors 
questioned  whether  information 
systems  that  are  designed  to  collect 
information  on  criminal  suspects  for 
purposes  of  inquiry  and  analysis,  and 
which  provide  for  dissemination  of  such 
information,  qualify  as  "criminal 
intelligence  systems."  One  pointed  out 
that  the  information  quahfying  for 
system  submission  could  not  he 
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"unconfirmed"  or  "soft"  intelligence. 
Rather,  it  would  generally  hava  to  be 
investigative  file-oased  information  to 
meet  the  "reasonable  suspicion"  test. 

Besponse:  The  character  of  an 
information  system  as  a  criminal 
intellii^enre  systom  does  not  depend 
upon  the  source  or  categorization  of  the 
underlying  information  as  "raw"  or 
"sof\"  intelligence,  preliminary 
investigation  information,  or 
investigative  information,  finding}?  or 
determinations.  It  depends  upon  the 
purpose  for  which  the  information 
system  exists  and  the  type  of 
information  it  contains.  If  the  purpose  of 
the  system  is  to  collect  and  share 
information  with  other  law  enforcement 
agencies  on  individuals  reasonably 
suspected  of  involvement  in  criminal 
activity,  and  the  information  is 
identi^ing  or  descriptive  information 
about  the  individual  and  the  suspected 
criminal  activity,  then  the  system  is  a 
criminal  intelligence  system  for 
purposes  of  the  regulation.  Only  those 
crinunal  intelligence  systems  that 
receive,  store  and  provide  for  the 
interagency  exchange  and  analysis  of 
criminal  intelligence  information  in  a 
manner  consistent  with  this  regulation 
are  eligible  for  funding  support  with 
Crime  Control  Act  funds. 

Comment:  One  respondent  asked 
whether  the  definition  of  criminal 
intelligence  system  covered  criminal 
history  record  information  (CHRI) 
systems,  fugitive  files,  or  other  want  or 
warrant  based  information  systems. 

Response:  No.  A  CHRI  system 
contains  information  collected  on 
arrests,  detention,  indictments, 
informations  or  other  charges, 
dispositions,  sentencing,  correctional 
supervision,  and  release.  It  encompasses 
systems  designed  to  collect,  process, 
preserve,  or  disseminate  such 
information. 

CHRI  is  factual,  historical  and 
objective  information  which  provides  a 
criminal  justice  system  "profile"  of  an 
individual's  past  and  present 
involvement  in  the  criminal  justice 
system.  A  fugitive  file  is  designed  to 
provide  factual  information  to  assist  in 
the  arrest  of  individuals  for  whom  there 
is  an  outstanding  want  or  warrant. 
Criminal  intelligence  information,  by 
contrast,  is  both  factual  and  conjectural 
(reasonable  suspicion),  current  and 
subjective.  It  is  intended  for  law 
enforcement  use  only,  to  provide  law 
enforcement  officers  and  agencies  with 
useful  information  on  criminal  suspects 
and  to  foster  interagency  coordination 
and  cooperation.  A  criminal  intelligence 
system  can  have  criminal  history  record 
information  in  it  as  an  identifier  but  a 
CHRI  system  would  not  contain  the 


suspected  criminal  activity  information 
contained  in  a  criminal  intelligence 
system. 

This  distinction  provides  the  basis  fur 
the  li.'nitations  on  criminal  intelligence 
systems  set  forth  in  the  operating 
policies.  Because  criminal  intelligence 
information  is  both  conjectural  and 
subjective  in  nature,  may  be  widely 
disseminated  through  the  interagency 
exchange  of  information  and  cannot  be 
accessed  by  criminal  suspects  to  verify 
that  the  information  is  accurate  and 
complete,  the  protections  and 
limitations  set  forth  in  the  regulation  are 
necessary  to  protect  the  privacy 
interests  of  the  subjects  and  potential 
subjects  of  a  criminal  intelligence 
system. 

Comment:  Another  commentor  asked 
whether  a  law  enforcement  agency's 
criminal  intelligence  information  unit, 
located  at  headquarters,  which 
authorizes  no  outside  access  to 
information  in  its  intelligence  system, 
would  be  subject  to  the  regulation. 

Hesponse:  No.  The  sharing  of 
investigative  or  general  file  information 
on  criminal  subjects  within  an  agency  is 
a  practice  that  takes  place  on  a  daily 
basis  and  is  necessary  for  the  efficient 
and  effective  operation  of  a  law 
enforcement  agency.  Consequently, 
whether  such  a  system  is  described  as 
a  case  management  or  intelligence 
system,  the  regulation  is  not  intended  to 
apply  to  the  exchange  or  sharing  of  such 
information  when  it  takes  place  within 
a  single  law  enforcement  agency  or 
organizational  entity.  For  these 
purposes,  an  operational  multi- 
jurisdictional  task  force  would  be 
considered  a  single  organizational  entity 
provided  that  it  is  established  by  and 
operates  under  a  written  memorandum 
of  understanding  or  interagency 
agreement.  The  definition  of  "Criminal 
Intelligence  System"  has  been  modified 
to  clarify  this  point.  However,  if  a  single 
agency  or  entity  system  provides  access 
to  system  information  to  outside 
agencies  on  an  inquiry  or  request  basis, 
as  a  matter  of  either  policy  or  practice, 
the  system  would  qualify  as  a  criminal 
intelligence  system  and  be  subject  to  the 
regulation. 

Comment:  A  commentor  questioned 
whether  the  proposed  exclusion  of 
"analytical  information  and  work 
products"  from  the  definition  of 
"Intelligence  System"  was  intended  to 
exclude  all  dissemination  of  analytical 
results  from  coverage  under  the 
regulation. 

Response:  No.  The  exceptions  in  the 
proposed  definition  of  "Intelligence 
System"  of  modus  operandi  files. 
historical  telephone  toll  files  and 
analytical  information  and  work 


products  are  potentially  confusing.  The 
exceptions  reflect  types  of  data  that  may 
or  may  not  qualify  as  "Ciiminal 
Intelligence  Information"  depending  on 
particular  facts  and  circumstances. 
Consequently,  the.se  exceptions  have 
been  daluted  fi'om  the  definition  of 
"Intelligence  Systom"  in  the  final  rule 
For  example,  analytical  information  and 
work  products  that  are  derived  from 
unevaiuated  or  bulk  data  (i.e. 
information  that  has  not  been  tested  to 
determine  that  it  meets  intelligence 
system  submission  criteria)  are  not 
intelligence  information  if  they  are 
returned  to  the  submitting  agency.  This 
information  and  its  products  cannot  be 
retained,  stored,  or  made  available  for 
dissemination  in  an  intelligence  system 
unless  and  until  the  information  has 
been  evaluated  and  determined  to  meet 
system  submission  criteria.  The 
proposed  definition  of  "Analytical 
information  and  Work  Products"  in 
§  23.3(b)  has  also  been  deleted. 

To  address  the  above  issues,  the 
definition  of  "Intelligence  System"  has 
been  modified  to  define  a  "Criminal 
Intelligence  System  or  Intelligence 
System  '  to  mean  "the  arrangements, 
equipment,  facilities,  and  procedures 
used  for  the  receipt,  storage,  interagency 
exchange  or  dissemination,  and  analysis 
of  criminal  intelligence  information." 

Comment:  Several  commentors  raised 
questions  regarding  the  concept  of 
"evaluated  data"  in  the  definition  of 
"Criminal  Intelligence  Information", 
requesting  guidance  on  what  criteria  to 
use  in  evaluating  data.  Another 
questioned  whether  there  needed  to  be 
an  active  investigation  as  the  basis  for 
information  to  fall  within  the  definition 
and  whether  information  on  an 
individual  who  or  organization  which  is 
not  the  primary'  subject  or  target  of  an 
investigation  or  other  data  source,  eg  a 
criminal  associate  or  co-conspirator,  can 
qualify  as  'Criminal  Intelligence 
Information." 

Response:  The  definition  of  "Criminal 
Intelligence  Information"  has  been 
revised  to  reflect  that  data  is  evaluated 
for  two  purposes  related  to  criminal 
intelligence  system  submissions:  (1)  To 
determine  that  it  is  relevant  in 
identifying  a  criminal  suspect  and  the 
criminal  activity  involved;  and  (2)  to 
determine  that  the  data  meets  criminal 
intelligence  system  submission  criteria, 
including  reasonable  suspicion  of 
involvement  in  criminal  activity.  As 
rewritten,  there  is  no  requirement  that 
an  "active  investigation"  is  necessary. 
Further,  the  revised  language  makes  it 
clear  that  individuals  or  organizations 
who  are  not  primary  subjects  or  targets 
can  be  identified  in  the  criminal 
intelligence  information,  provided  that 
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they  independently  meet  system 
submission  criteria. 

Comment:  One  commentor  requested 
clarification  of  the  role  of  the  "Project" 
in  the  operation  of  an  intelligence 
system,  i.e.  is  the  project  required  to 
have  physical  control  (possession)  of  the 
information  in  an  intelligence  system  or 
will  authority  over  the  system 
(operational  control)  suffice? 

Response:  Operational  control  over  an 
intelligence  system's  intelligence 
information  is  sufficient.  The  regulation 
seeks  to  establish  a  single  locus  of 
authority  and  responsibility  for  system 
information.  Once  that  principle  is 
established,  the  regulation  permits,  for 
example,  the  establishment  of  remote 
(off  premises)  data  bases  that  meet 
applicable  security  requirements. 

Operating  Principles— Section  23  20(c) 

Comment:  One  respondent  took  the 
position  that  "Reasonable  Suspicion", 
as  defined  in  §  23.20(c),  is  not  necessary 
to  the  protection  of  individual  privacy 
and  Constitutional  rights,  suggesting 
instead  that  information  in  a  funded 
intelligence  system  need  only  be 
"necessary  and  relevant  to  an  agency's 
lawful  purposes." 

Response:  While  it  is  agreed  that  the 
standard  suggested  is  appropriate  for 
investigative  or  other  information  files 
maintained  for  use  by  or  within  an 
agency,  the  potential  for  national 
dissemination  of  information  in 
intelligence  information  systems, 
coupled  with  the  lack  of  access  by 
subjects  to  challenge  the  information, 
justifies  the  reasonable  suspicion 
standard  as  well  as  other  operating 
principle  restrictions  set  forth  in  this 
regulation.  Also,  the  quality  and  utility 
of  "hits"  in  an  information  system  is 
enhanced  by  the  reasonable  suspicion 
requirement.  Scarce  resources  are  not 
wasted  by  agencies  in  coordinating 
information  on  subjects  for  whom 
information  is  vague,  incomplete  and 
conjectural. 

Comment:  The  prior  commentor  also 
criticized  the  proposed  definition  of 
reasonable  suspicion  for  its  specific 
reference  to  an  "investigative  file"  as 
the  source  of  intelligence  system 
information,  the  potential  inconsistency 
between  the  concepts  of  "infer"  and 
"conclude"  as  standards  for 
determining  whether  reasonable 
suspicion  is  justified  by  the  information 
available,  and  the  use  of  "reasonable 
possibiUty"  rather  than  "articulable"  or 
"sufficient"  facts  as  the  operative 
standard  to  conclude  that  reasonable 
suspicion  exists. 

Response:  The  reference  to  an 
"investigative  file"  as  the  information 
source  has  been  broadened  to 


encompass  any  information  source.  The 
information  available  must  provide  a 
basis  for  the  submitter  to  "believe"  there 
is  a  reasonable  possibility  of  the 
subject's  involvement  in  the  criminal 
activity  or  enterprise.  The  concept  of  a 
"basis  to  believe"  requires  reasoning 
and  logic  coupled  with  sound  judgment 
based  on  experience  in  law  enforcement 
rather  than  a  mere  hunch,  whim,  or 
guess.  The  belief  that  is  formed,  that 
there  is  a  "reasonable  possibility"  of 
criminal  involvement,  has  been  retained 
because  the  proposed  standard  is 
appropriately  less  restrictive  than  that 
which  is  required  to  establish  probable 
cause. 

Operating  Principles — Section  23.20(d) 

Comment:  Section  23.20(d)  prohibits 
the  inclusion  in  an  intelligence  system 
of  information  obtained  in  violation  of 
Federal,  State,  or  local  law  or  ordinance. 
Would  a  project  be  potentially  liable  for 
accepting,  maintaining  and 
disseminating  such  information  even  if 
it  did  not  know  that  the  information  was 
illegally  obtained? 

Response:  In  addition  to  protecting 
the  rights  of  individuals  and 
organizations  that  may  be  subjects  in  a 
criminal  intelligence  system,  this 
prohibition  serves  to  protect  a  project 
from  liability  for  disseminating  illegally 
obtained  information.  A  clear  project 
policy  that  prohibits  the  submission  of 
illegally  obtained  information,  coupled 
with  an  examination  of  supporting 
information  to  determine  that  the 
information  was  obtained  legally  or  the 
delegation  of  such  authority  to  a 
properly  trained  participating  agency, 
and  the  establishment  and  performance 
of  routine  inspection  and  audit  of 
participating  agency  records,  should  be 
sufficient  to  shield  a  project  from 
potential  liability  based  on  negligence 
in  the  performance  of  its  intelligence 
information  screening  function. 

Operating  Principles — Section  23.20(h) 
Comment:  One  commentor  requested 
clarification  of  the  "periodic  review" 
requirement  in  §  23.20(h)  and  what 
constitutes  an  "explanation  of  decision 
to  retain"  information. 

Response:  The  periodic  review 
requirement  is  designed  to  insure  that 
system  information  is  accurate  and  as 
up-to-date  as  reasonably  possible.  When 
a  review  has  occurred,  the  record  is 
appropriately  updated  and  notated.  The 
explanation  of  decision  to  retain  can  be 
a  variety  of  reasons  including  "active 
investigation",  "prehminary  review  in 
progress",  "subject  believed  still  active 
in  jurisdiction",  and  the  like.  When 
information  that  has  been  reviewed  or 
updated  and  a  determination  made  that 


it  continues  to  meet  system  submission 
criteria,  the  information  has  been 
"validated"  and  begins  a  new  retention 
period.  The  regulation  limits  the 
retention  period  to  a  maximum  of  five 
years  without  a  review  and  validation  of 
the  information. 

Operating  Principles — Section  23.20(i) 

Comment:  One  commentor  requested 
a  definition  of  "remote  terminal"  and 
asked  how  OJP  would  determine 
whether  "adequate  policies  and 
procedures"  are  in  place  to  insure  the 
continued  integrity  of  a  criminal 
intelligence  system. 

Response:  A  "remote  terminal"  is 
hardware  that  enables  a  participating 
agency  to  input  into  or  access 
information  from  a  project's  criminal 
intelligence  database  without  the 
intervention  of  project  staff.  While  the 
security  requirements  set  forth  in 
§  23.20(g)(l)-(5)  should  minimize  the 
threat  to  system  integrity  from 
unauthorized  access  to  and  the  use  of 
system  information,  special  measures 
are  called  for  when  direct  remote 
terminal  access  is  authorized. 

The  Office  of  Justice  Programs  will 
expect  any  request  for  approval  of 
remote  terminal  access  to  include 
information  on  the  following  system 
protection  measures: 

1.  Procedures  for  identification  of 
authorized  remote  terminals  and 
security  of  terminals; 

2.  Authorized  access  officer  (remote 
terminal  operator)  identification  and 
verification  procedures; 

3.  Provisions  for  the  levels  of 
dissemination  of  information  as  directed 
by  the  submitting  agency; 

4.  Provisions  for  the  rejection  of 
submissions  unless  critical  data  fields 
are  completed; 

5.  Technological  safeguards  on  system 
access,  use,  dissemination,  and  review 
and  purge; 

6.  Physical  security  of  the  system; 

7.  Training  and  certification  of 
system-participating  agency  personnel; 

8.  Provisions  for  the  audit  of  system- 
participating  agencies,  to  include:  file 
data  supporting  submissions  to  the 
system;  security  of  access  terminals;  and 
policy  and  procedure  compliance;  and 

9.  Documentation  for  audit  trails  of 
the  entire  system  operation. 

Moreover,  a  waiver  provision  has 
been  added  to  ensure  flexibihty  in 
adapting  quickly  to  technological  and 
legal  changes  which  may  impact  any  of 
the  requirements  contained  in  this 
regulation.  See  §23.20(o). 

Comment:  Related  to  the  above 
discussion,  another  commentor  asked 
whether  restrictions  on  direct  remote 
terminal  access  would  prohibit  remote 
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access  to  an  "index"  of  information  in 

the  system. 

Response:  Yes.  The  ability  to  obtain 
all  information  directly  from  a  criminal 
intelligence  system  through  the  use  of 
hardware  based  outside  the  system 
constitutes  direct  remote  terminal 
access  contrary  to  the  provisions  of 
§23.20(i)(l).  except  as  specifically 
approved  by  OJP.  Thus,  a  hit/no  hit 
response,  if  gleaned  from  an  index, 
would  bring  a  remote  terminal  within 
the  scope  of  the  requirement  for  O]? 
approval  of  direct  remote  terminal 
access. 

Comment:  One  commentor  pointed 
out  that  the  requirement  for  prior  OJP 
approval  of  "modifications  to  system 
design"  was  overly  broad  and  could  be 
read  to  require  that  even  minor  changes 
be  submitted  for  approval.  The 
commentor  proposed  a  substitute  which 
w^ould  limit  the  requirement  to  those 
modifications  "that  alter  the  system's 
identified  goals  in  a  way  contrary  to  the 
reouirements  of  (this  regulation)." 

Response:  While  it  is  agreed  that  the 
language  is  broad,  the  proposed 
limitation  is  too  restrictive.  The  intent 
was  that  "modifications  to  system 
design"  refer  to  "major"  changes  to  the 
system,  such  as  the  nature  of  the 
information  collected,  the  place  or 
method  of  information  storage,  the 
authorized  uses  of  information  in  the 
system,  and  provisions  for  access  to 
sy.stem  information  by  authorized 

Earticipating  agencies.  This  clarification 
as  been  incorporated  in  the  regulation. 
In  order  to  decentralize  responsibility 
for  approval  of  system  design 
modifications,  the  proposed  regulation 
has  been  revised  to  provide  for  approval 
of  such  modifications  by  the  grantor 
agency  rather  than  OJP.  A  similar 
change  has  been  made  to  §  23.20(i). 

Operating  Principles — Section  23.20(n) 

Comment:  Several  commentors 
expressed  concern  with  the  verification 
procedures  set  forth  in  §  23.20(n).  One 
suggested  that  file  information  cannot 
"verify"  the  correctness  of  submissions 
but  Instead  serves  to  "document"  or 
"substantiate"  its  correctness.  Another 
proposed  deleting  the  requirements  that 
(1)  files  maintained  by  participating 
agencies  to  support  system  submissions 
be  subject  to  the  operating  principles, 
and  (2]  participating  agencies  are 
authorized  to  maintain  such  files 
separately  frtun  other  agency  files.  The 
first  requirement  conflicts  with  the 
normal  investigative  procedures  of  a  law 
enforcement  agency  in  that  all 
infbnnatioa  in  agency  source  files 
cannot  meet  the  operatinfl  principles. 
particuUriy  the  reuonabw  suspicion 
and  relevancy  requirements.  The 


important  principle  is  that  the 
information  which  is  gleaned  from  an 
agency's  source  files  and  submitted  to 
the  system  meet  the  operating 
principles.  The  second  requirement  has 
no  practical  value.  At  most,  it  results  in 
the  creation  of  duplicative  files  or  in 
submission  information  being 
segregated  from  source  files. 

Response:  OJP  agrees  with  both 
comments.  The  word  "documents"  has 
been  substituted  for  "verifies"  and  the 
provisions  subjecting  participating 
agency  source  files  to  the  operating 
principles  and  authorizing  maintenance 
of  separate  files  have  been  deleted. 
Projects  should  use  their  audit  and 
inspection  access  to  agency  source  files 
to  document  the  correctness  of 
participating  agency  submissions  on  a 
sample  basis. 

Funding  Guidelines— Section  23  30(bl 

Comment:  One  commentor  asked: 
Who  defines  the  areas  of  criminal 
activity  that  "represent  a  significant  and 
recognized  threat  to  the  population?" 

Response  The  determination  of  areas 
of  criminal  activity  focus  and  priority 
are  matters  for  projects,  project  policy 
boards  and  member  agencies  to 
determine,  provided  that  the  additional 
regulatory  requirements  set  forth  in 
§  23.30(b)  are  met. 

Monitoring  and  Auditing  of  Grants — 
Section  23.40(a) 

Comment:  One  commentor  asked: 
"Who  is  responsible  for  developing  the 
specialized  monitoring  and  audit  of 
awards  for  intelligence  systems  to 
insure  compliance  with  the  operating 
principles"? 

Response:  The  grantor  agency  (the 
agency  awarding  a  sub-grant  to  support 
an  intelligence  system]  shall  establish 
and  approve  a  plan  for  specialized 
monitoring  and  audit  of  sub-awards 
prior  to  award.  For  the  BJA  Formula 
Grant  Program,  the  State  agency 
receiving  the  award  from  BJA  is  the 
grantor  agency.  Technical  assistance 
and  support  in  establishing  a 
monitoring  and  audit  plan  is  available 
through  BJA. 

Information  on  Juveniles 

Comment:  Can  intelligence 
information  pertaining  to  a  juvenile  who 
otherwise  meets  criminal  intelligence 
system  submission  criteria  be  entered 
into  an  intelligence  database? 

Response:  Tnere  is  no  limitation  or 
restriction  on  entering  intelligence 
informaticHi  on  juvenile  subjects  set 
forth  in  Federal  law  or  regulation. 
However.  State  law  may  restrict  or 
prohibit  the  maintenance  or 
dissemination  of  such  information  by  its 


law  enforcement  agencies.  Therefore. 
State  laws  should  be  carefully  reviewed 
to  determine  their  impact  on  this 
practice  and  appropriate  project  policies 
adopted. 

Executive  Order  12291 

These  regulations  are  not  a  "major 
rule"  as  defined  by  section  1(b)  of 
Executive  Order  No.  12291,  3  CFR  part 
127  (1981),  because  they  do  not  result 
in:  (a)  An  effeci  on  the  economy  of  $100 
million  or  more,  (b)  a  major  increase  In 
any  costs  or  prices,  or  (c)  adverse  effects 
on  competition,  employment, 
investment,  productivity,  or  innovation 
among  American  enterprises. 

Regulatory  Flexibility  Act 

These  regulations  are  not  a  rule 
within  the  meaning  of  the  Regulatory 
Flexibility  Act,  5  US  C.  601-612.  These 
regulations,  will  not  have  a 
"significant"  economic  impact  on  a 
substantial  number  of  small  "entities," 
as  defined  by  the  Regulatory  Flexibility 
.Act 

Paperwork  Reduction  Act 

Thert^  are  no  coHedion  of  information 
requirements  contained  in  the 
regulation. 

List  of  Subjects  in  28  CFR  Part  23 

Administrative  practice  and 
procedure.  Grant  programs.  Intelligence. 
Law  enforcement. 

For  :he  reasons  set  out  in  the 
preamble,  title  28.  part  23  of  the  Code 
of  Federal  Regulations  is  revised  to  read 
as  follows: 

PART  23— CRIMINAL  INTELLIGENCE 
SYSTEMS  OPERATING  POUCIES 

S»c 

23.1  Purpose. 

23.2  Background. 

23.3  Applicability. 

23.20    Operating  principles 
23.30    Funding  guidelines. 
23.40    Monitoring  and  auditing  of  grants  for 
the  funding  of  intelligence  lystems. 
Authority:  42  U  S.C.  3782(a):  42  U.S.C 
3789g(c). 

S23.1     Purpoe*. 

The  purpose  of  this  regulation  is  to 
assiue  that  all  criminal  intelligence 
systems  operating  through  support 
under  the  Omnibus  Crime  Control  and 
Safe  Streets  Act  of  1968.  42  U.S.C  3711. 
et  seq..  as  amended  (Pub.  L  90-351.  as 
amended  by  Pub.  L.  91-644,  Pub.  L.  93- 
83.  Pub.  L.  93-415.  Pub.  L.  94-430.  Pub. 
L.  94-503.  Pub.  L.  95-115,  Pub.  L.  96- 
157.  Pub.  L.  98-473.  Pub.  L.  9^570. 
Pub.  L.  lOG-690.  and  Pub.  L.  101-647), 
are  utilized  in  conformance  with  the 
privacy  and  constitutional  rights  of 
individuals.  "^ 
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123^    Background 

It  is  recognized  that  coTtain  criminal 
activities  including  but  not  limited  to 
loan  sharking,  drug  trafficking, 
trafficking  in  stolen  property,  gambling, 
extortion,  smuggling,  bribery,  and 
corruption  of  public  officials  often 
involve  some  degree  of  regular 
coordination  and  permanent 
organization  involving  a  large  number  of 
participants  over  a  broad  geographical 
area.  Tne  exposure  of  such  ongoing 
networks  of  criminal  activity  can  be 
aided  by  the  pooling  of  information 
about  such  activities.  However,  because 
the  collection  and  exchange  of 
intelligence  data  necessary  to  support 
control  of  serious  criminal  activity  may 
represent  potential  threats  to  the  privacy 
of  individuals  to  whom  such  data 
relates,  policy  guidelines  for  Federally 
funded  projects  are  required. 

123.3    ApplicaMUty. 

(a)  These  policy  standards  are 
applicable  to  all  criminal  intelligence 
systems  operating  through  support 
under  the  Omnibus  Crime  Control  and 
Safe  Streets  Act  of  1968.  42  U.S.C.  3711. 
et  seq.,  as  amended  (Pub.  L.  90-351.  as 
amended  by  Pub.  L.  91-644,  Pub.  L.  93- 
83,  Pub.  L.  93-415.  Pub.  L.  94-430.  Pub. 
L.  94-503,  Pub.  L.  95-115,  Pub.  L.  96- 
157.  Pub.  L.  98-473,  Pub.  L.  99-570, 
Pub.  L.  100-690,  and  Pub.  L.  101-647). 

(b)  As  used  in  these  policies:  (1) 
Criminal  Intelligence  System  or 
Intelligence  System  means  the 
arrangements,  equipment,  facilities,  and 
procedures  used  for  the  receipt,  storage, 
interagency  exchange  or  dissemination, 
and  analysis  of  criminal  intelligence 
information:  (2)  Interjurisdictional 
Intelligence  System  means  an 
intelligence  system  which  involves  two 
or  more  participating  agencies 
representing  different  governmental 
units  or  jurisdictions;  (3)  Criminal 
Intelligence  Information  means  data 
which  ha&  been  evaluated  to  determine 
that  it:  (i)  Is  relevant  to  the 
identiflcation  of  and  the  criminal 
activity  engaged  in  by  an  individual 
who  or  organization  which  is  reasonably 
suspected  of  involvement  in  criminal 
activity,  and  (ii)  meets  criminal 
intelligence  system  submission  criteria; 
(4)  Participating  Agency  means  an 
agency  ofipcal,  county.  State,  Federal, 
or  other  governmental  unit  which 
exercises  law  enf(»rcement  or  criminal 
investigation  authority  and  which  is 
authorized  to  submit  and  receive 
criminal  intelligence  information 
through  an  interjurisdictional 
intelligence  system.  A  participating 
agency  may  be  a  member  or  a 
nonmember  of  an  inter^iisdictioQal 
intelligence  system:  (S)  Intelligence 


Project  or  Project  means  the 
organizational  unit  >^ich  operates  an 
intelligence  system  on  behalf  of  and  for 
the  benefit  of  a  single  agency  or  the 
organization  which  operates  an 
interjurisdictional  intelligence  system 
on  behalf  of  a  group  of  participating 
agencies:  and  (6)  Validation  of 
Information  means  the  procedures 
governing  the  periodic  re\'iew  of 
criminal  intelligence  information  to 
assure  its  continuing  compliance  with 
system  submission  criteria  established 
by  regulation  or  program  policy. 

f  23.20    Operating  principles. 

(a)  A  project  shall  collect  and 
maintain  criminal  intelligence 
information  concerning  an  individual 
only  if  there  is  reasonable  suspicion  that 
the  individual  is  involved  in  criminal 
conduct  or  activity  and  the  information 
is  relevant  to  that  criminal  conduct  or 
activity. 

(b)  A  project  shall  not  collect  or 
maintain  criminal  intelligence 
information  about  the  political,  religious 
or  social  views,  associations,  or 
activities  of  any  individual  or  any 
group,  association,  corporation, 
business,  partnership,  or  other 
organization  unless  such  information 
directly  relates  to  criminal  conduct  or 
activity  and  there  is  reasonable 
suspicion  that  the  subject  of  the 
information  is  or  may  be  involved  in 
criminal  conduct  or  activity. 

(c)  Reasonable  Suspicion  or  Criminal 
Predicate  is  established  when 
information  exists  which  establishes 
sufficient  facts  to  give  a  trained  law 
enforcement  or  criminal  investigative 
agency  officer,  investigator,  or  employee 
a  basis  to  believe  that  there  is  a 
reasonable  possibility  that  an  individual 
or  organization  is  involved  in  a 
definable  criminal  activity  or  enterprise. 
In  an  interjurisdictional  intelligence 
system,  the  project  is  responsible  for 
establishing  the  existence  of  reasonable 
suspicion  of  criminal  activity  either 
through  examination  of  supporting 
information  submitted  by  a  ptuticipating 
agency  or  by  delegation  of  this 
responsibility  toe  properly  trained 
participating  agency  which  is  subject  to 
routine  inspection  and  audit  procedures 
established  by  the  project. 

(d)  A  project  shall  not  include  in  any 
criminal  intelligence  system 
information  which  has  been  obtained  in 
violation  of  any  applicable  Federal, 
State,  or  local  law  or  ordinance.  In  an 
interjurisdictional  intelligence  system, 
the  project  is  responsible  for 
establishing  that  no  information  is 
entered  in  violation  of  Federal.  State,  or 
local  lavrs,  either  throu^  examination 
of  supporting  information  submitted  by 


a  participating  agency  or  by  delegation 
of  this  responsibility  to  a  properly 
trained  participating  agency  which  is 
subject  to  routine  inspection  and  audit 
procedures  established  by  the  project. 

(e)  A  project  or  authorized  recipient 
shall  disseminate  criminal  intelligence 
information  only  where  there  is  a  need 
to  know  and  a  right  to  know  the 
information  in  the  performance  of  a  law 
enforcement  activity. 

(f)(1)  Except  as  noted  in  paragraph 
(f)(2)  of  this  section,  a  project  shall 
disseminate  criminal  intelligence 
information  only  to  law  enforcement 
authorities  who  shall  agree  to  follow 
procedures  regarding  information 
receipt,  maintenance,  security,  and 
dissemination  which  are  consistent  with 
these  principles. 

(2)  Paragraph  (f)(1)  of  this  section 
shall  not  limit  the  dissemination  of  an 
assessment  of  criminal  intelligence 
information  to  a  government  official  or 
to  any  other  individual,  when 
necessary,  to  avoid  imminent  danger  to 
life  or  property. 

(g)  A  project  maintaining  cjiminal 
intelligence  information  shell  ensure 
that  administrative,  technical,  and 
physical  safeguards  (including  audit 
trails)  are  adopted  to  insure  against 
unauthorized  access  and  against 
intentional  or  unintentional  damage.  A 
record  indicating  who  has  been  given 
information,  the  reason  for  release  of  the 
information,  and  the  date  of  each 
dissemination  outside  the  project  shall 
be  kept.  Information  shall  be  labeled  to 
indicate  levels  of  sensitivity,  levels  of 
confidence,  and  the  identity  of 
submitting  agencies  and  control 
officials.  Each  project  must  establish 
WTitten  definitions  for  the  need  to  know 
and  right  to  know  standards  for 
dissemination  to  other  agencies  as 
provided  in  paragraph  (e)  of  this 
section.  The  project  is  responsible  for 
establishing  the  existence  of  an 
inquirer's  need  to  know  and  right  to 
know  the  information  being  requested 
either  through  inquiry  or  by  delegation 
of  this  responsibility  to  a  properly 
trained  participating  agency  which  is 
subject  to  routine  inspection  and  audit 
procedures  established  by  the  project 
Each  intelligence  project  shall  assure 
that  the  following  security  requirements 
are  implemented: 

(1)  Where  appropriate,  projects  must 
adopt  effective  and  technologically 
advanced  computer  software  and 
hardware  designs  to  prevent 
unauthorized  access  to  the  information 
contained  in  the  system: 

(2)  The  project  must  restrict  access  to 
its  facilities,  t^wrating  environment  and 
documentation  to  organizations  and 
personnel  authorized  by  the  pnroject; 
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(3)  The  project  must  store  information 
in  the  system  in  a  manner  such  that  it 
cannot  be  modified,  destroyed, 
accessed,  or  purged  without 
authorization: 

(4)  The  project  must  institute 
procedures  to  protect  criminal 
intelligence  information  from 
unauthorized  access,  theft,  sabotage, 
Hre,  flood,  or  other  natural  or  manmade 
disaster; 

(5)  The  project  must  promulgate  rules 
and  regulations  based  on  good  cause  for 
implementing  its  authority  to  screen, 
reject  for  employment,  transfer,  or 
remove  personnel  authorized  to  have 
direct  access  to  the  system:  and 

(6)  A  project  may  authorize  and 
utilize  remote  (off-premises)  system  data 
bases  to  the  extent  that  they  comply 
with  these  security  reauirements. 

(h)  All  projects  shall  adopt  procedures 
to  assure  that  all  information  which  is 
retained  by  a  project  has  relevancy  and 
importance.  Such  procedures  shall 
provide  for  the  periodic  review  of 
information  and  the  destruction  of  any 
information  which  is  misleading, 
obsolete  or  otherwise  unreliable  and 
shall  require  that  any  recipient  agencies 
be  advised  of  such  changes  which 
involve  errors  or  corrections.  All 
information  retained  as  a  result  of  this 
review  must  refleci  the  name  of  the 
reviewer,  date  of  review  and 
explanation  of  decision  to  retain. 
Information  retained  in  the  system  must 
be  reviewed  and  validated  for 
continuing  compliance  with  system 
submission  criteria  before  the  expiration 
of  its  retention  period,  which  in  no 
event  shall  be  longer  than  Rve  (5)  years. 

(i)  If  funds  awarded  under  the  Act  are 
used  to  support  the  operation  of  an 
intellieence  system,  then: 

(1)  No  project  shall  make  direct 
remote  terminal  access  to  intelligence 
information  available  to  system 
participants,  except  as  specifically 
approved  by  the  Office  of  Justice 
Programs  (OJP)  based  on  a 
determination  that  the  system  has 
adequate  policies  and  procedures  in 
place  to  insure  that  it  is  accessible  only 
to  authorized  systems  users:  and 

(2)  A  project  shall  undertake  no  major 
modifications  to  system  design  without 
prior  grantor  agency  approval. 

(j)  A  project  shall  notify  the  grantor 
agency  prior  to  initiation  of  formal 
information  exchange  procedures  with 
any  Federal,  State,  regional,  or  other 
information  systems  not  indicated  in  the 
grant  documents  as  initially  approved  at 
time  of  award. 

(k)  A  project  shall  make  assurances 
that  there  will  be  i  o  purchase  or  use  in 
the  course  of  the  project  of  any 
electronic,  mechanical,  or  other  device 


for  surveillance  purposes  that  is  in 
violation  of  the  provisions  of  the 
Electronic  Communications  Privacy  Act 
of  1986,  Public  Law  99-508, 18  U.S.C. 
2510-2520,  2701-2709  and  3121-3125, 
or  any  applicable  State  statute  related  to 
wiretapping  and  surveillance. 

(1)  A  project  shall  make  assurances 
that  there  will  be  no  harassment  or 
interference  with  any  lawful  political 
activities  as  part  of  the  intelligence 
operation. 

(m)  A  project  shall  adopt  sanctions  for 
unauthorized  access,  utilization,  or 
disclosure  of  information  contained  in 
the  system. 

(n)  A  participating  agency  of  an 
interjurisdictional  intelligence  system 
must  maintain  in  its  agency  Rles 
information  which  documents  each 
submission  to  the  system  and  supports 
compliance  with  project  entry  criteria 
Participating  agency  files  supporting 
system  submissions  must  be  made 
available  for  reasonable  audit  and 
inspection  by  project  representatives. 
Project  representatives  will  conduct 
participating  agency  inspection  and 
audit  in  such  a  manner  so  as  to  protect 
the  confidentiality  and  sensitivity  of 
participating  agency  intelligence 
records. 

(o)  The  Attorney  General  or  designee 
may  waive,  in  whole  or  in  part,  the 
applicability  of  a  particular  requirement 
or  requirements  contained  in  this  part 
with  respect  to  a  criminal  intelligence 
system,  or  for  a  class  of  submitters  or 
users  of  such  system,  upon  a  clear  and 
convincing  showing  that  such  waiver 
would  enhance  the  collection, 
maintenance  or  dissemination  of 
information  in  the  criminal  intelligence 
system,  while  ensuring  that  such  system 
would  not  be  utilized  in  violation  of  the 
privacy  and  constitutional  rights  of 
individuals  or  any  applicable  state  or 
federal  law. 

f  23.30    Funding  guldallnee. 

The  following  funding  guidelines 
shall  apply  to  all  Crime  Control  Act 
funded  discretionary  assistance  awards 
and  Bureau  of  Justice  Assistance  (BJA) 
formula  grant  program  subgrants,  a 
purpose  of  which  is  to  support  the 
operation  of  an  intelligence  system. 
Intelligence  systems  shall  only  be 
funded  where  a  grantee/subgrantee 
agrees  to  adhere  to  the  principles  set 
forth  above  and  the  project  meets  the 
following  criteria: 

(a)  The  proposed  collection  and 
exchange  of  criminal  intelligence 
information  has  been  coordinated  with 
and  will  support  ongoing  or  proposed 
investigatory  or  prosecutorial  activities 
relating  to  specific  areas  of  criminal 
activity. 


(b)  The  areas  of  criminal  activity  for 
which  intelligence  information  is  to  be 
utilized  represent  a  significant  and 
recognized  threat  to  the  population  and: 

(1)  Are  either  undertaken  for  the 
purpose  of  seeking  illegal  power  or 
profits  or  pose  a  threat  to  the  life  and 
property  of  citizens;  arid 

(2)  Involve  a  significant  degree  of 
permanent  criminal  organization:  or 

(3)  Are  not  limited  to  one  jurisdiction. 

(c)  The  head  of  a  government  agency 
or  an  individual  with  general  policy 
making  authority  who  has  t>een 
expressly  delegated  such  control  and 
supervision  by  the  head  of  the  agency 
will  retain  control  and  supervision  of  . 
information  collection  and 
dissemination  for  the  criminal 
intelligence  system.  This  official  shall 
certify  in  writing  that  he  or  she  takes 
full  responsibility  and  will  be 
accountable  for  the  information 
maintained  by  and  disseminated  from 
the  system  and  that  the  operation  of  the 
system  will  be  in  compliance  with  the 
principles  set  forth  in  §23.20. 

(d)(1)  Where  the  system  is  an 
interjurisdictional  criminal  intelligence 
system,  the  governmental  agency  which 
exercises  control  and  supervision  over 
the  operation  of  the  system  shall  require 
that  the  head  of  that  agency  or  an 
individual  with  general  policymaking 
authority  who  has  been  expressly 
delegated  such  control  and  supervision 
by  the  head  of  the  agency: 

(i)  Assume  official  responsibility  and 
accountability  for  actions  taken  in  the 
name  of  the  joint  entity,  and 

(ii)  Certify  in  writing  that  the  official 
takes  full  responsibility  and  will  be 
accountable  for  insuring  that  the 
information  transmitted  to  the 
interjurisdictional  system  or  to 
participating  agencies  will  be  in 
compliance  with  the  principles  set  forth 
in  §23.20. 

(2)  The  principles  set  forth  in  §  23.20 
shall  be  made  part  of  the  by-laws  or 
operating  procedures  for  that  system. 
Each  participating  agency,  as  a 
condition  of  participation,  must  accept 
in  writing  those  principles  which 
govern  the  submission,  maintenance 
and  dissemination  of  information 
included  as  part  of  the 
interjurisdictional  system. 

(e)  Intelligence  information  will  be 
collected,  maintained  and  disseminated 
primarily  for  State  and  local  law 
enforcement  efforts,  including  efforts 
Involving  Federal  participation. 

123.40    Monitoring  and  auditing  of  grania 
for  the  funding  of  Intalligance  syetama. 

(a)  Awards  for  the  funding  of 
intelligence  systems  will  receive 
specialized  monitoring  and  audit  in 


accordance  with  a  plan  designed  to 
insure  compliance  with  operating 
principles  as  set  forth  in  §  23.20.  The 
plan  shall  be  approved  prior  to  award  of 
funds. 

(b)  All  such  awards  shall  be  subject  to 
a  special  condition  requiring 
compliance  with  the  principles  set  forth 
in  §23.20. 

(c)  An  annual  notice  will  be 
published  by  OJP  which  will  indicate 
the  existence  and  the  objective  of  all 
systems  for  the  continuing 
interjurisdictiouc!  exchange  of  criminal 
intelligence  information  which  are 
subject  to  the  28  CFR  part  23  Criminal 
Intelligence  Systems  Policies. 

Laurie  Robinson, 

Acting  Assistant  Attornfiy  General.  Office  of 

Justice  Programs. 
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DEPARTMENT  OF  VETERANS 
AFFAIRS 

38  CFR  Pari  47 

> 

RIN  2900-AE27 

Reporting  Health  Care  Practitiorters  to 
State  Licensing  Boards 

AGENCY:  Department  of  Veterans  Affairs. 
ACTION:  Final  rule. 

SUMMARY:  This  document  sets  forth  the 
policy  of  the  Department  of  Veterans 
Affairs  (VA)  for  reporting  physicians, 
dentists,  and  other  health  care 
professionals  to  State  licensing  boards 
under  authority  of  the  act  captioned 
"Veterans'  Administration  Health-Care 
Amendments  of  1985"  (the  Act)  and 
other  authority.  The  intended  effect  of 
this  policy  is  to  cooperate  with  State 
licensing  boards  for  the  purpose  of 
promoting  better  health  care. 
EFFECTIVE  DATE:  September  16,  1993 
FOR  FURTHER  INFORMATION  CONTACT: 
Susan  J.  Brennan  (10A2).  Department  of 
Veterans  Affairs.  810  Vermont  Ave. 
NW,.  Washington,  DC  20420. 
SUPPt.EMENTARY  INFORMATION:  VA  has 
had  a  longstanding  practice  of  reporting 
to  State  licensing  boards  any  separated 
licensed  health  care  professional  whose 
clinical  practice  so  significantly  failed 
to  meet  generally  accepted  standards  of 
clinical  practice  as  to  raise  reasonable 
concern  for  the  safety  of  patients.  More 
recently,  the  Act,  among  other  things, 
established  a  mandate  for  VA  to  conduct 
a  program  to  report  to  State  licensing 
boards  any  separated  licensed  health- 
care professional  (a)  who  was  fired  or 
who  resigned  following  the  completion 
of  a  disciplinary  action  relating  to  such 


individual's  clinical  competence,  (b) 
who  resigned  after  having  had  such 
individual's  clinical  privileges  restricted 
or  revoked,  or  (c)  who  resigned  after 
serious  concerns  about  such 
individual's  clinical  competence  have 
been  raised  but  not  resolved.  VA's 
longstanding  practice  and  its 
Congressional  mandate  are  compatible 
and  the  purpose  of  this  part  is  to 
establish  a  final  rule  reflecting  that  it  is 
the  policy  of  the  VA  to  report  separated 
health  care  professionals  to  State 
licensing  boards  consistent  with  its 
longstanding  practice  and  its 
Congressional  mandate. 

The  following  are  examples  of  actions 
that  meet  the  criteria  for  reporting:  (a) 
Significant  deficiencies  in  clinical 
practice  such  as  lack  of  diagnostic  or 
treatment  capability,  errors  in 
transcribing,  administering  or 
documenting  medications,  inability  to 
perform  clinical  procedures  considered 
basic  to  the  performance  of  one's 
occupation,  performing  procedures  not 
included  in  one's  clinical  privileges  in 
other  than  emergency  situations;  (b) 
patient  neglect  or  abandonment;  (c) 
mental  health  impairment  sufficient  to 
cause  the  individual  to  behave 
inappropriately  in  the  patient  care 
environment  or  to  provide  unsafe 
patient  care;  (d)  physical  health 
impairment  sufficient  to  cause  the 
individual  to  provide  unsafe  patient 
care;  (e)  substance  abuse  when  it  affects 
the  individual's  ability  to  perform 
appropriately  as  a  health  care  provider 
or  in  the  patient  care  environment;  (0 
falsification  of  credentials;  (g) 
falsification  of  medical  records  or 
prescriptions:  (h)  theft  of  drugs;  (i) 
inappropriate  dispensing  of  drugs;  (j) 
unethical  behavior  (such  as  sexual 
misconduct  toward  a  patient);  (k) 
mental,  physical,  sexual,  or  verbal  abuse 
of  a  patient  (examples  of  patient  abuse 
include  intentional  omission  of  care, 
willful  violation  of  a  patient's  privacy, 
willful  physical  injury,  intimidation, 
harassment,  or  ridicule);  and  (1) 
violation  of  research  ethics. 

Executive  Order  12291  and  Regulatory 
Flexibility  Act 

Executive  Order  12291  requires  the 
Department  to  prepare  and  publish  an 
initial  regulatory  impact  analysis  for  any 
proposed  major  rule.  A  major  rule  is 
defined  as  any  regulation  that  is  hkely 
to:  (1)  Have  an  annual  effect  on  the 
economy  of  $100  million  or  more;  (2) 
cause  a  major  increase  in  costs  or  prices 
for  consumers,  individual  industries, 
government  agencies,  or  geographic 
regions;  or  (3)  result  in  significant 
adverse  effects  on  competition, 
"mployment.  investment,  productivity. 


innovation  or  on  the  ability  of  United 
States-based  enterprises  to  compete 
with  foreign-based  enterprises  in 
domestic  or  export  markets. 

The  Department  has  determined  that 
this  final  rule  does  not  meet  the  criteria 
for  a  major  rule  as  defined  by  section 
1(b)  of  Executive  Order  12291.  Bated  on 
experience,  for  purposes  of  this  Order, 
it  is  anticipated  that  a  relatively 
insignificant  number  of  health  care 
professionals  would  be  reported  under 
this  final  rule  (significantly  less  than 
one  percent).  Under  these 
circumstances,  the  final  rule  would 
have  little  direct  effect  on  the  economy 
or  on  Federal  or  State  expenditures. 
Consequently,  the  Department  has 
concluded  that  a  regulatory  impact 
analysis  is  not  required. 

Also,  the  Secretary  certifies  that  this 
final  rule  does  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities,  and  does  not 
require  a  regulatory  flexibility  analysis 
under  the  Regulatory  Flexibility  Act  of 
1980.  Under  the  circumstances 
explained  above,  the  VA  does  not 
anticipate  that  a  substantial  number  of 
small  entities  would  be  significantly 
affected  by  the  final  rule. 

There  are  no  applicable  Catalog  of 
Federal  Domestic  Assistance  program 
numbers. 

List  of  Subiects  in  38  CFR  Part  47 

Health  professions. 

Approved:  May  20. 1993. 
lesse  Brown, 

Secretary  of  Veterans  Affairs. 

For  tlie  reasons  set  forth  in  the 
preamble.  38  CFR  is  amended  by  adding 
a  new  part  47  to  read  as  follows: 

PART  47— POUCY  REGARDING 
REPORTING  HEALTH  CARE 
PROFESSIONALS  UNDER  AUTHORITY 
OF  PUBLIC  LAW  99-166  AND  38  U.S.C. 

501 

Subpart  A— General  Provtslorw 

Sec 

47  1     Definitions. 

47  2    Purpose 

Subpart  B— Raportirtg  lintimr  Authority  ol 
Pub.  L.  9»-166  and  38  U.S.C.  501. 

47  3    Reporting  to  State  licensing  boards. 

Authority:  Pub.  L.  99-166.  99  Stat  941;  38 
use  501. 

Subpart  A — General  Provisions 

47.1    Definiltons. 

(a)  Act  means  section  204  of  the  act 
captioned  "Veterans  Administration 
Health-Care  Amendments  of  1985" 
(Pub.  L.  99-166.  99  Stat.  941). 
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fb)  Dentist  means  a  doctor  of  dental 
rjrgery  or  dent'il  medicine  legally 
authorized  to  practice  dental  surgery  or 
medical  dentistry  by  a  State  (or  any 
individual  who,  without  authority, 
holds  himself  or  herself  out  to  be  so 
authorized). 

(c)  Other  health  care  professional 
means  an  individual  other  than  a 
physician  or  denlist  who  is  licensed  or 
otherwise  authorized  by  a  State  to 
provide  health  care  services  (or  any 
individual  who.  without  authority, 
holds  himself  or  herself  out  to  be  so 
licensed  or  authorized). 

(d)  Physician  means  a  doctor  of 
medicine  or  osteopathy  legally 
authorized  to  practice  medicine  or 
8urger>'  by  a  State  f*^*  any  individual 
who,  without  authority,  holds  himself 
or  herself  out  to  be  so  authorized). 

(e)  State  means  the  fifty  States,  the 
EHstrict  of  Columbia.  Puerto  Rico,  the 
Virgin  Islands.  Guam,  American  Samoa, 
the  Northern  Mariana  Islands  and  any 
other  territories  or  possessions  of  the 
United  States. 

(0  State  Licensing  Board  means,  with 
respect  to  a  physician,  dentist  or  other 
health  care  practitioner  in  a  State,  the 
agency  of  the  State  which  is  primarily 
responsible  for  the  licensing  of  the 
physician,  dentist  or  practitioner  to 
provide  health  care  services. 

(g)  Generally  accepted  standards  of 
clinical  practice  means  reasonable 
competence  in  the  clinical  aspects  of 
one's  responsibilities,  as  well  as  the 
moral  and  ethical  behavior  necessary  to 
carry  out  those  responsibilities. 

(h)  Separated  licensed  health  care 
professional  means  a  licensed  health 
care  professional  who  is  no  longer  on 
VA  rolls,  regardless  of  whether  the 
individual  left  voluntarily  or 
involuntarily  and  regardless  of  the 
reason  why  the  individual  left. 

(Authority:  Pub.  L  99-166,  99  Stat.  941;  38 
U.S.C  501.) 

1 47.2    PurpoM. 

VA  has  had  a  longstanding  practice  of 
reporting  to  state  licensing  boards  any 
separated  licensed  health  care 
professional  whose  clinical  practice  so 
signiHcantly  failed  to  meet  generally 
accepted  standards  of  clinical  practice 
as  to  raise  reasonable  concern  for  the 
safety  of  patients.  More  recently,  the 
Act,  among  other  things,  established  a 
mandate  for  VA  to  conduct  a  program  to 
report  to  state  licensing  boards  any 
separated  licensed  health-care 
professional  who  was  fired  or  who 
resigned  following  the  completion  of  a 
disciplinary  action  relating  to  such 
individual's  clinical  competence,  who 
resigned  after  having  had  such 
individual's  clinical  privileges  restricted 


or  revoked,  or  who  resigned  after 
serious  concerns  about  such 
individual's  clinical  competence  have 
been  raised  but  not  resolved.  VA's 
longstanding  practice  and  its 
Congressional  mandate  are  compatible 
and  the  purpose  of  this  Part  is  to  refled 
that  it  is  the  policy  of  VA  to  report 
separated  health  care  professionals  to 
state  licensing  boards  consistent  with  its 
longstanding  practice  and  its 
Congressional  mandate. 

(Authority:  Pub.  L.  99-166,  99  Slat.  941;  38 
U.S.C.  501.) 

Subpart  B — Reporting  Under  Authority 
of  Public  Law  99-166  end  38  U.S.C.  5C1 

§  47.3    Reporting  to  State  licensing  boards. 

VA  will  report  to  state  licensing 
boards  any  separated  licensed  health- 
care professional  in  accordance  with  its 
longstanding  policy  and  its 
Congressional  mandate  which  are  both 
specified  in  §  47.2  of  this  Part.  The 
following  are  examples  of  actions  that 
meet  the  criteria  for  reporting: 

(a)  Significant  deficiencies  in  clinical 
practice  such  as  lack  of  diagnostic  or 
treatment  capability,  errors  in 
transcribing,  administering  or 
documenting  medications,  inability  to 
perform  clinical  procedures  considered 
basic  to  the  performance  of  one's 
occupation,  performing  procedures  not 
included  in  one's  clinical  privileges  in 
other  than  emergency  situations; 

(b)  Patient  neglect  or  abandonment; 

(c)  Mental  health  impairment 
sufficient  to  cause  the  individual  to 
behave  inappropriately  in  the  patient 
care  environment  or  to  provide  unsafe 
patient  care; 

(d)  Physical  health  impairment 
sufficient  to  cause  the  individual  to 
provide  unsafe  patient  care; 

(e)  Substance  abuse  when  it  affects 
the  indiyidual's  ability  to  perform 
appropriately  as  a  health  care  provider 
or  in  the  patient  care  environment; 

(f)  Falsification  of  credentials; 

(g)  Falsification  of  medical  records  or 
prescriptions; 

(h)  Theft  of  drugs; 

(i)  Inappropriate  dispensing  of  drugs; 

(j)  Unetnical  behavior  (such  as  sexual 
misconduct  toward  a  patient); 

(k)  Mental,  physical,  sexual,  or  verbal 
abuse  of  a  patient  (examples  of  patient 
abuse  include  intentional  omission  of 
care,  willful  violation  of  a  patient's 
privacy,  willful  physical  injury, 
intimidation,  harassment,  or  ridicule); 
and 

(1)  Violation  of  research  ethics. 

(Authority:  Pub.  L  99-166.  99  Stat.  941;  38 
use.  501.) 

(PR  Doc.  93-22504  Filed  9-15-93;  8:45  am] 
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ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Part  185 
[OPP-260053A;  FRL-4645-4] 

RIN  No.  2070-AB78 

Reinstatement  of  Food  Additive 
Regulations  for  Benomyl,  Mancozeb, 
Phosmet,  and  Trifturalln 

AGENCY:  Environmental  Protection 

Agency  (EPA). 

ACTION:  Reinstatement  of  Regulations. 

SUMMARY:  On  July  14.  1993.  EPA 
published  in  the  Federal  Register  a  final 
rule  revoking  certain  food  additive 
reKulations  (58  FR  37862).  Consistent 
with  its  statement  in  the  final  rule,  EPA 
decided  to  stay  the  revocations  only  for 
such  time  as  would  be  necessary  to  rule 
on  petitions  requesting  a  further  stay  of 
the  effectiveness  of  the  final  rule.  EPA 
signed  a  stay  document  on  August  27, 
1993.  However,  due  to  an  administrative 
error,  the  stay  document  was  not 
published  in  the  Federal  Register  as 
intended.  By  this  document.  EPA  is 
implementing  the  August  27.  1993  stay 
action  by  reinstating  the  food  additive 
regulations  inadvertently  removed  from 
the  Code  of  Federal  Regulations.  EPA  is 
allowing  15  days  for  public  comment  on 
the  petitions  requesting  a  further  stay  of 
the  final  rule. 

DATES:  The  effective  date  of  this 
regulation  is  August  30.  1993.  Any 
affected  person  may  submit  comments 
on  the  stay  requests  summarized  in  this 
document  on  or  before  October  1. 1993. 
ADDRESSES:  Comments,  identified  by  the 
document  control  number,  OPP- 
260053A,  may  be  submitted  to:  the 
Public  Response  and  Program  Resources 
Branch,  Field  Operations  Division 
(H7506C),  Environmental  Protection 
Agency,  401  M  St.,  SW.,  Washington,  DC 
20460.  In  person,  comments  may  be 
submitted  to,  and  materials  related  to 
this  document  may  be  reviewed  in,  the 
Public  Docket  and  Freedom  of 
Information  Section,  Field  Opeartions 
Division,  Office  of  Pesticide  Programs, 
Enviromental  Protection  Agency.  Rm. 
1132,  CM  #2.  1921  Jefferson  Davis  Hwy., 
Arlington,  VA,  Telephone:  703-305- 
5805.  The  docket  is  open  from  8  a.m.  to 
4:30  p.m.,  Monday  through  Friday, 
except  for  legal  holidays.  Certain 
information  may  be  subject  to  section  10 
to  the  Federal  Insecticide,  Fungicide 
and  Rodenticide  Act  (FIFRA).  Inquiries 
regarding  these  materials  may  be 
directed  to  the  docket  staff  at  the 
telephone  number  given  above. 
FOR  FURTHER  INFORMATION  CONTACT:  Lisa 
Engstrom,  Special  Review  Branch 
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(H7508W),  Special  Review  and 
Reregistration  Division,  Office  of 
Pesticide  Programs,  401  M  St.,  SW., 
Washington,  DC  20460;  Office  location 
and  telephone  number:  3rd  Floor, 
Westfield  Building,  2800  Jefferson  Davis 
Hwy.,  Arlington,  VA,  Telephone:  703- 
308-8031. 

SUPPt^MENTARY  INFORMATION:  In  the 
Federal  Register  of  July  14, 1993  (58  FR 
37862),  EPA  issued  a  final  rule 
removing  the  food  additive  regulations 
for  benomyl  (raisins  and  processed 
tomato  products),  mancozeb  (raisins, 
bran  of  wheat),  phosmet  (cottonseed 
oil),  and  trifluralin  (spearmint  oil, 
peppermint  oil)  based  on  the 
determination  that  these  food  additive 
regulations  are  incoBsistent  with  the 
Delaney  Clause  as  set  forth  in  section 
409(c)(3)  of  the  Federal  Food.  Drug, 
Cosmetic  Act  (FFDCA)  (21  U.S.C. 
348(c)(3)).  In  that  document  EPA, 
pursuant  to  its  discretionary  authority, 
set  an  effective  date  of  August  30. 1993, 
for  the  revocation  of  the  food  additive 
regulations  aiTected  by  that  document. 

Any  person  adversely  affected  was 
given  a  30-day  opportunity  to:  (1)  File 
written  objections  to  the  order;  (2)  file 
a  written  request  for  an  evidentiary 
hearing  on  the  objection;  and  (3)  Ble  a 
petition  for  a  stay  of  the  effective  date 
of  the  order.  EPA  stated  that  if  any 
petition  for  a  stay  were  received,  it 
would  exercise  its  discretionary 
authority  under  section  409(e)  of  the 
FFDCA  and  stay  the  August  30,  1993 
effective  date  of  the  order  as  to  the 
particular  food  additive  regulations  for 
which  the  stay  was  sought  for  such  time 
as  is  required  to  review  and  make  a 
determination  on  the  stay  petition(s). 

The  National  Agricultural  Chemical 
Association  (NACA)  submitted 
objections  and  a  petition  to  stay  the 
effective  date  of  the  revocation  of  all  of 
the  food  additive  regulations  affected  by 
the  final  rule.  EPA  also  received 
separate  objections  and  petitions  to  stay 
the  revocation  of  the  benomyl  (DuPont), 
mancozeb  (DuPont  and  The  Mancozeb 
Task  Force),  and  trifluralin  (DowElanco) 
food  additive  regulations.  In  addition, 
DuPont  filed  a  request  for  a  hearing  on 
whether  benomyl  concentrates  and 
induces  cancer,  and  DowElanco  filed  a 
request  for  a  hearing  on  whether 
trifluralin  induces  cancer. 

Outlined  below  are  simimaries  of  the 
petitions  to  stay  the  effective  date  of  the 
July  14, 1993  order  that  EPA  received. 
Full  copies  of  the  stay  requests  may  be 
viewed  or  ordered  from  the  OPP  Docket 
under  the  document  control  number 
OPP-260053A,  subject  to  limitations  of 
FIFRA  section  10(g). 

In  sum,  the  bases  for  the  requests  are 
that  the  registrants  of  each  pesticide  and 


NACA  will  suffer  irreparable  harm  if  a 
stay  is  not  granted,  the  registrants'  and 
NACA's  objections  to  the  revocation  of 
each  tolerance  are  not  frivolous  and  are 
being  pursued  in  good  faith,  sound 
public  policy  supports  granting  a  stay  of 
the  effective  date  of  the  revocations,  and 
a  delay  will  not  affect  public  health  or 
other  public  interests. 

Specifically,  NACA  argues  that,  as 
discussed  in  its  objections,  staying  the 
effective  date  of  the  final  order  revoking 
the  tolerances  is  appropriate  because  the 
Order  is  so  procedurally  and 
substimtively  flawed,  it  anticipates  that 
EPA  will  be  required  to  "cure  (the) 
defects  by  withdrawing  the  Order,  and 
promulgating  a  new  Order  providing  an 
appropriate  opportunity  for  notice  and 
comment."  NACA  and  the  registrants 
argue  that  the  APA,  the  United  States 
Constitution,  and  EPA  regulations 
require  EPA  to  issue  a  proposed  rule 
revoking  the  tolerances  and  requesting 
comments  on  the  revocations,  and  no 
previous  publications  satisfy  this 
requirement.  In  addition,  they  argue  that 
EPA  should  determine  whether  a 
pesticide  concentrates  in  a  processed 
ready  to  eat  food  and  should  publish 
regulations  discussing  the  criteria  for 
determining  whether  a  pesticide 
induces  cancer,  before  it  makes  the 
"induces  cancer"  determination.  NACA 
and  the  registrants  also  raise  issues 
particular  to  each  tolerance  and  argue 
that  each  issue  should  be  resolved 
before  finding  that  a  pesticide  induces 
cancer.  NACA  and  the  registrants  argue 
that  these  are  legitimate  and  significant, 
legal  and  science  issues  and  good  public 
pohcy  demands  that  these  issues  be 
resolved  before  the  revocations  can  or 
should  be  made  effective. 

NACA  and  the  registrants  also 
contend  that  they,  growers,  processors, 
and  the  general  public  will  suffer 
irreparable  injury  from  the  impact 
resulting  from  a  revocation  of  the 
tolerances  and  from  labeling  each 
pesticide  as  a  pesticide  that  "induces 
cancer."  They  argue  that  these 
revocations  will  result  in  "considerable 
confusion"  in  the  marketplace  and.  as  a 
result,  will  cause  replacement  of  the 
affected  pesticides  for  uses  not 
necessarily  identified  in  the  revocation 
order.  NACA  and  the  registrants 
maintain  that  the  end  result  will 
generally  be  the  use  of  less  effective  and 
more  highly  toxic  pesticides,  an 
increase  of  pest  resistance,  and  a  cost 
increase  for  certain  commodities.  In 
addition,  NACA  and  the  registrants 
argue  that  because  EPA  has  stated  in 
pubhc  notices  that  use  of  the  pesticides 
in  question  pose  no  more  than  a 
negligible  risk,  a  delay  resulting  hx)m  a 


stay  is  not  outweighed  by  any  public 
health  or  other  pubUc  interest. 

In  accordance  with  its  statement  in 
the  final  rule,  on  August  27, 1993,  EPA 
signed  a  stay  of  the  effective  date  of  the 
revocations  pending  re\'iew  of  the  stay 
requests.  However,  due  to  an 
administrative  error,  the  stay  document 
was  not  published  in  the  Federal 
Register  as  intended.  As  a  result,  the 
food  additive  regulations  were  removed 
from  the  Code  of  Federal  Regulations  on 
August  30,  1993. 

EPA  by  this  document  is 
implementing  the  stay  action  by 
reinstating  the  food  additive  regulations 
that  were  inadvertently  removed  on 
August  30, 1993.  This  action  is  based  on 
EPA's  discretionary  authority  under 
section  409(e)  of  the  FFDCA  to  stay  the 
effective  date  of  a  final  order.  These 
rules  are  reinstated  only  for  such  time 
as  the  stay  of  the  July  14. 1993  order, 
which  is  granted  herein,  is  in  effect. 
Once  EPA  has  completed  its  review  of 
the  stay  requests,  it  will  publish  a 
document  in  the  Federal  Register 
announcing  a  decision  on  the  requests. 
If  EPA  denies  the  stay  requests 
pertaining  to  any  of  the  affected 
regulations,  the  revocation  of  that 
regulation  will  become  effective  upon 
publication  in  the  Federal  Register. 

Thus,  EPA  is  publishing  this 
document  to  implement  the  stay  action 
by  reinstating  the  food  additive 
regulations  that  were  inadvertently 
removed.  Until  otherwise  acted  upon  by . 
EPA,  the  Code  of  Federal  Regulations 
text  will  continue  to  include  the  full 
text  of  the  food  additive  regulations  for 
benomyl  (raisins  and  processed  tomato 
products),  mancozeb  (raisins,  bran  of 
wheat),  phosmet  (cottonseed  oil),  and 
trifluralin  (spearmint  oil,  peppermint 
oil). 

List  of  Subjects  in  40  CFR  Part  185 

Environmental  protection. 
Administrative  practice  and  procedure. 
Food  additives.  Pesticides  and  pests, 
Reporting  and  recordkeeping 
requirments. 

Dated:  September  13, 1993. 

Victor  J.  Kimin. 

Acting  Assitant  Administrator  for  Prevention, 
Pesticides  and  Toxic  Substances. 

Therefore,  40  CFR  part  185  is 
amended  as  follows: 

PART  185— {AMENDED) 

1.  The  authority  citation  for  part  185 
continues  to  read  as  follows: 

Authority:  21  U.S.C.  346a  and  348. 

2.  By  reinstating  §§  185.350. 185.3950, 
and  185.5900,  as  follows: 
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ToIerancM  of  SO  peita per  milUan  are 
estabhalMd  for  comoinad  leeidnat  of  the 
fungicide  benomyl  Imetfayl-l- 
(butylcaibamoyl)-!- 
benzimidazolecarbeiiMte)  ind  He 
metabolites  contuning  the 
benziimdaxole  moiety  (cakuleted  as 
benomyl)  in  raisins  and  coDcantrated 
tomato  products  when  praaoit  therein 
as  a  result  of  application  of  the 
fungicide  to  groMong  papes  and 
tomatoes. 

1186.3960    N-(Merceptome»ynphtttellm>de 
S-(0,(>dlme(hy4  pheepttorodNhtoeta)  and 


ACTION:  Public  Land  Order. 


Tolerances  are  established  for 
residues  of  the  insecticide  N- 
(mercaptomethyllpbthalimide  S-IO.O 
dimethyl  pbosphorodithioate)  and  its 
oxygen  anaolog  N- 

(mercaptomethyUphthalimide  S-(0.0- 
dimethyl  phosphorothioate)  in  the 
following  processed  food  when  present 
therein  as  a  result  of  application  of  the 
insecticide  to  growing  cotton. 


Food 


Parts  p«f 
mWion 


Cottonseed  oU 


0.2 


I185JS00    TrHluraiin. 

Tolerances  are  established  for 
residues  of  the  herbicide  thfluralin  in  or 
on  peppermint  oil  and  spearmint  oil  at 
2  parts  per  million  when  present  therein 
as  a  result  of  application  of  the 
herbicide  to  the  growing  crops. 

1165.8300    [Amended] 

3.  Section  185.6300  Zinc  ion  and 
maneb  coordination  product  is 
amended  to  reinstate  at  the  end  of  the 
section  the  first  entry  for  raisins.  "28 
parts  per  million  in  raisins"  and  to 
reinstate  the  phrase  ",  and  wheat"  in  the 
second  entry  for  bran.  "20  parts  per 
million  in  the  bran  of  barley,  oats,  rj-e, 
and  wheat." 

|FR  Doc  93-22754  Filed  9-1+-93;  3:48  pml 
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DEPARTMENT  OF  THE  INTERIOR 
Bureau  of  Land  Management 

43  CFR  Public  Land  Order  6995 

[OR-943-4210-O6;  QP3-243;  OR-19014. 
Ofl-19113,OR-19115] 

Partial  Revocation  of  the  Executive 
Ordera  Deled  December  12, 1917,  and 
Secretarial  Order  Dated  December  12, 
1917;  Oregon 

AGENCY:  Bureau  of  Land  Management, 
Interior. 


r:  This  ordai  revokes  two 
Executive  oideis  and  one  Secretarial 
order  insofar  as  they  affect  240  acres  of 
Revested  Oregon  and  California 
Railroad  Grant  Lands  withdrawn  for  the 
Bureau  of  Land  Management's 
Powersite  Reserve  Nos.  659  and  661. 
and  Waterpower  Designation  No.  14. 
This  action  will  open  240  acres  to  such 
forms  of  disposition  as  may  by  law  be 
made  of  Revested  Oregon  and  California 
Railroad  Grant  Lands.  The  revocation 
and  opening  are  needed  to  permit  a  land 
exchange.  The  lands  have  been  and  will 
remain  open  to  mining  and  mineral 
leasing. 

EFFCCTtVE  DATE:  October  18. 1993. 
RXt  FURTHER  MFORMATKM  COMTACT: 
Donna  Kauffman,  BLM  Oregon  State 
Office,  P.O.  Box  2965,  Portland.  Oregon 
97208-2965.  503-280-7162. 

By  virtue  of  the  authority  vested  in 
the  Secretary  of  the  Interior  by  Section 
204  of  the  Federal  Land  Policy  and 
Management  Act  of  1976. 43  U.S.C. 
1714  (1988).  it  is  ordered  as  follows: 

1.  The  Executive  Order  dated 
December  12. 1917,  which  established 
Powersite  Reserve  No.  659.  is  hereby 
revoked  insofar  as  it  affects  the 
following  described  land: 

WinaawttB  Maridian 

T.  17  S.,  R.  8W,. 

Sec.  9.  NWV«NEV«. 

The  area  described  contains  40  acres  in 
Lane  County. 

2.  The  Executive  Order  dated 
December  12. 1917.  which  established 
Powersite  Reserve  No.  661,  is  hereby 
revoked  insofar  as  it  affects  the 
following  described  land: 

Willametta  Meridian 

T.  8  S.  R.  6  W.. 

Sec.  17,  NWV«NEV4  and  NW'A. 

The  area  described  contains  200  acres  in 
Polk  County. 

3.  The  Secretarial  Order  dated 
December  12. 1917,  which  established 
Waterpower  Designation  No.  14,  is 
hereby  revoked  insofar  as  it  affects  the 
following  described  lands: 

Willamette  Meridian 

T.  8S..R.6W.. 

Sec.  17,  NWV«NEV«  and  NW'/.. 
T.  17S.,R.8W.. 

Sec.  9,  NWV«NEV4. 

The  areas  described  aggregate  240  acres  in 
Lane  and  Polk  Counties. 

4.  At  8:30  a.m.  on  October  18, 1993, 
the  lands  described  above  will  be 
opened  to  such  forms  of  disposition  as 
may  be  law  be  made  of  Revested  Oregon 
and  California  Railroad  Grant  Lands, 
subject  to  valid  existing  rights,  the 


provisions  of  eidatiag  wilh«kawela. 
other  segregationt  of  reoord.  and  the 
reouireraents  of  appUcaUe  law.  All 
vattd  appUcatians  received  at  or  prior  to 
8:30  a.m.  on  October  !«.  1983.  shall  be 
consideied  aa  simuhaneoualy  filed  at 
that  time.  Those  received  thoeafier 
shall  be  considered  in  the  order  of 
filing. 

Dated:  August  3a  1993. 
Bob  ArastroBga 

Assistant  Secretary  of  the  Interior. 
(PR  Doc  03-22590  Filed  9-15-03;  8:45  ami 


aajjNa  COOK  ai»-as-M 


43  CFR  Public  Land  Ontor  6896 
[AK-«32-4ai<M)6:  AA-179661 

Partial  Revocation  of  Executive  Order 
No.  4257,  Doted  June  27. 1925;  Alaaka 

agency:  Bureau  of  Land  Management. 

Interior. 

ACTION:  Public  Land  Order. 

summary:  This  order  revokes  an 
Executive  Order  insofar  as  it  affects.., 
approximately  78  acres  of  public  land 
withdrawn  for  use  by  the  Coest  Guard. 
Department  of  Transportation,  for  the 
Mountain  Point  Lighthouse.  The  land  is 
no  longer  needed  for  the  purpose  for 
which  it  was  withdrawn.  This  action 
also  opens  the  land  for  selection  by  the 
State  of  Alaska,  if  such  land  is  otherwise 
available.  If  not  selected  by  the  State, 
the  land  will  be  subject  to  Public  Land 
Order  No.  5180,  as  amended. 
EFFECTIVE  DATE:  September  16,  1993. 
FOR  FURTHER  INFORMATION  CONTACT: 
Sandra  C.  Thomas.  BIM  Alaska  State 
Office.  222  W.  7th  Avenue,  No.  13. 
Anchorage.  Alaska  99513-7599.  907- 
271-5477. 

By  virtue  of  the  authority  vested  in 
the  Secretary  of  the  Interior  by  section 
204  of  the  Federal  Land  Policy  and 
Management  Act  of  1976,  43  U.S.C. 
1714  (1988),  and  by  section  17(d)(1)  of 
the  Alaska  Native  Claims  Settlement 
Act.  43  U.S.C.  1616(d)(1)  (1988).  it  is 
ordered  as  follows: 

1.  Executive  Order  No.  4257.  dated 
)une  27. 1925.  which  withdraw  lands 
for  lighthouse  purposes,  is  hereby 
revoked  insofar  as  it  ejects  the 
following  described  land: 

Copper  River  Meridian 

Located  within  T.  59  S..  R.  79  E.. 
described  as  Tracts  A  and  B  of  U.S. 
Survey  No.  1722,  excluding  the 
following  parcel: 

Beginning  at  a  point  on  low  water  Une 
of  Wrangell  Narrows,  approximately  300 
feet  southerly  from  the  center  of 
Mountain  Point  Beacon,  at  approximate 
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Latitude  56°44.3'N..  Longitude 
132"'57.3'W; 

Thence  West,  300  feet: 

Thence  North,  approximately  600  feet 
to  an  intersection  with  the  low  water 
line  of  Wrangell  Narrows; 

Thence  southeasterly  and  southerly 
along  the  low  water  line  of  Wrangell 
Narrows  to  the  point  of  beginning.  This 
parcel  contains  approximately  2  acres. 

The  area  described  contains 
approximately  78  acres. 

2.  Subject  to  valid  existing  rights,  the 
land  described  above  is  hereby  opened 
to  selection  by  the  State  of  Alaska  under 
either  the  Alaska  Statehood  Act  of  July 
7,  1958,  48  U.S.C.  note  prec.  21  (1988) 
or  section  906(b)  of  the  Alaska  National 
Interest  Lands  Conservation  Act.  43 
use.  1635(b)  (1988). 

3.  As  provided  by  section  6(g)  of  the 
Alaska  Statehood  Act,  the  State  of 
Alaska  is  provided  a  preference  right  of 
selection  for  the  land  described  above, 
for  a  period  of  ninety-one  (91)  days  from 
the  date  of  publication  of  this  order,  if 
such  land  is  otherwise  available.  Any  of 
the  land  described  herein  that  is  not 
selected  by  the  State  of  Alaska  will  be 
subject  to  the  terms  and  conditions  of 
Public  Land  Order  No.  5180,  as 
amended,  and  any  other  withdrawal  of 
record. 

4.  At  10  a.m.  on  December  16,  1993. 
the  land  described  above  will  be  opened 
to  location  and  entry  under  the  United 
States  mining  laws  for  metalliferous 
minerals,  pursuant  to  the  terms  of  30 
U.S.C.  49(a)  (1988),  subject  to  valid 
existing  rights,  the  provisions  of  existing 
withdrawals,  other  segtegations  of 
record,  and  the  requirements  of 
applicable  laws.  The  Bureau  of  Land 
Management  will  not  inten'ene  in 
disputes  between  rival  locators  over 
possessory  rights  since  Congress  has 
provided  for  such  determinations  in 
local  courts. 

Dated:  August  20,  1993. 
Bob  Armstrong. 

Assistant  Secretary  of  the  Interior 
|FR  Doc.  93-22641  Filed  9-15-93:  8  45  ami 
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FEDERAL  COMMUNICATIONS 
COMMISSION 

47  CFR  Part  95 

(PR  Oockat  91-2;  FCC  93-412] 

Private  Radio  Services 

AGENCY:  Federal  Communications 

Commission. 

ACTION:  Final  rule;  petition  for 

reconsideration. 


SUMMARY:  The  Private  Radio  Bureau  has 
adopted  a  Memorandum  Opinion  and 
Order  in  response  to  a  Petition  for 
Reconsideration  filed  by  Larry  M. 
Warner  on  behalf  of  )ohn  Calvin 
Kemmer.  inter  vivos  trust.  Warner's 
petition  requests  that  Kemmer's  IVDS 
applications,  all  of  which  were 
submitted  to  the  Commission  late  for 
the  filing  windows  concerned,  be 
accepted  nunc  pro  tunc  for 
consideration.  This  action  denies  the 
petition  of  Warner  and,  in  the  interest 
of  administrative  efficiency,  also 
variously  denies  and  dismisses  other 
Petitions  for  Reconsideration  of  certain 
IVDS-related  staff  decisions  that  do  not 
arise  from  the  GEN  Docket  91-2 
proceeding. 

EFFECTIVE  DATE:  October  18,  1993. 
FOR  FURTHER  INFORMATION  CONTACT: 
Marc  S.  Martin,  (202)  632-7175.  Private 
Radio  Bureau. 

SUPPLEMENTARY  INFORMATION:  This  is  a 
summary  of  the  Private  Radio  Bureau's 
Memorandum,  Opinion  and  Order,  FCC 
93-412.  adopted  August  20.  1993;  and 
released  September  3,  1993.  The  full 
text  of  this  Memorandum  Opinion  and 
Order  is  available  for  inspection  and 
copying  during  normal  business  hours 
in  the  FCC  Reference  Center,  Room  230, 
1919  M  Street.  NW.  Washington.  DC 
The  complete  text  may  be  purchased 
from  the  Commission's  copy  contractor. 
International  Transcription  Service. 
1919  M  Street,  room  246.  Washington. 
DC  20554.  telephone  (202)  857-3800. 

Summary  of  Memorandum  Opinion 
and  Order 

1.  On  January  16.  1992.  the 
Commission  adopted  a  Report  and 
Order.  57  FR  8272  March  9.  1992 
(Report),  in  this  proceeding  that,  among 
other  things,  established  a  frequency 
allocation  and  service  rules  for  IVDS. 
The  purpose  of  the  Report  was  to  make 
available  an  allocation  of  radio 
spectrum  that  licensees  could  use  to 
provide  a  variety  of  radio-based 
interactive  services  to  the  public  In 
response  to  six  petitions  which 
requested  reconsideration  of  certain 
aspects  of  the  Report,  a  Memorandum 
Opinion  and  Order,  57  FR  36372 
(MO&O).  variously  granted  and 
dismissed  those  requests.  Following  the 
adoption  of  the  MO&O.  two  Petitions  for 
Reconsideration  and  two  requests  for 
clarifications  were  filed  concerning 
decisions  taken  in  GEN  Docket  No.  91- 
2.  The  Second  Memorandum  Opinion 
and  Order  (2d  MO&O).  adopted  April 
13.  1993.  58  Fed.  Reg.  25951  April  29, 
1993.  among  other  things,  granted  the 
request  for  clarification  filed  by  the  law 
firm  of  Keller  and  Heckman  and  ordered 


a  minor  change  in  the  IVDS  rules  to 
clarify  that  trusts  are  eligible  for  IVDS 
station  licenses. 

2.  In  denying  the  petition  of  Warner, 
the  Commission  noted  that  the  petition 
did  not  specify  the  decision  contained 
in  the  2nd  MO&O  for  which  petition 
was  filed.  Because  the  petition  concerns 
a  trust  that  filed  IVDS  applications  for 
several  markets,  it  did  not  appear  that 
Warner  contested  the  decision  in  the 
2nd  MO&O  that  clarified  that  trusts  are 
eligible  entities  for  IVDS  licenses.  In 
addition,  the  petition  did  not  request 
reconsideration  of  the  decision  to  not  re- 
open the  previously  closed  IVDS  filing 
windows.  Rather,  the  petition  appeared 
to  be  merely  one  of  several  mechanisms 
employed  by  Warner  to  have  Kemmer's 
late-filed  IVDS  applications  accepted 
despite  the  fact  that  they  were  not 
timely  filed. 

3.  The  Warner  petition  did  not  proffer 
any  supportive  reasoning  that  suggested 
why  Kemmer's  late-filed  IVDS 
applications  should  be  accepted.  The 
Commission  noted  that  the  mere  fact 
that  its  rules  were  amended  to  clarify 
that  trust  applications  may  be  filed  is 
not  a  basis  for  accepting  untimely  trust 
applications  for  previously  closed 
windows.  In  addition,  the  Commission 
noted  that  Kemmer  chose  not  to  file 
during  the  three  previous  IVDS  filing 
windows  as  a  trust  or  in  any  other 
capacity.  Further,  prior  to  filing  the 
petition,  neither  Warner  nor  Kemmer 
chose  to  address  the  issue  of  the 
eligibility  of  trusts  as  parties  to  the  GEN 
Docket  91-2  proceeding.  Accordingly, 
the  Commission  denied  the  Warner 
petition.  In  the  interest  of  administrative 
efficiency,  the  Commission  also 
variously  denied  and  dismissed  certain 
Petitions  for  Reconsideration  of  certain 
staff  decisions  that  did  not  arise  from 
the  GEN  Docket  91-2  proceeding. 

Fednral  Communications  Commission. 

William  F.  Caton, 

Acting  Secretary 

|FR  Doc  93-22600  Filed  9-15-93;  845  ami 
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47  CFR  Part  97 

(PR  Docket  No.  91-36;  FCC  93-410] 

Federal  Preemption  of  State  and  Local 
Laws  Concerning  Amateur  Operator 
Use  of  Transceivers  Capable  of 
Reception  Beyond  the  Amateur 
Service  Frequency  Allocations 

AGENCY:  Federal  Communications 

Commission. 

ACTION:  Declaratory  ruling. 

SUMMARY:  The  Commission  has  adopted 
a  declaratory  ruling  that  states  that 
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certain  local  and  state  laws  are 

[)raampted  by  federal  law  where  such 
aws  prohibit  the  mere  poaeeaaion  of 
certain  amateur  service  transceivers  that 
are  capable  of  receiving  frequencies 
assigned  by  the  Commission  for,  among 
other  things,  police  use.  This  action  is 
necessary  to  prevent  overly  broad 
scanner  laws  from  frustrating  the  federal 
goals  of  facilitating  and  encouraging 
amateur  service  activities.  This  action 
only  protects  the  legitimate  operations 
of  amateur  licensees  and  does  not  apply 
to  narrowly  tailored  state  and  local  laws 
that  prohibit  the  use  of  such  radios  for 
criminal  purposes,  such  as  the  flight 
from  law  enforcement. 

EFFECTIVE  DATE:  October  18,  1993. 

FOR  FUATNER  INFORMATION  CONTACT: 
Marc  S.  Martin,  (202)  632-7175.  Private 
Radio  Bureau. 

SUPPt^MENTARY  INFORMATION:  This  is  a 
summary  of  the  Commission's 
Declaratory  Ruling.  FCC  93-410, 
adopted  August  20. 1993:  and  released 
September  3. 1993.  The  full  text  of  this 
Declaratory  Ruling  is  available  for 
inspection  and  copying  during  normal 
business  hours  in  the  FCC  Reference 
Center,  room  230, 1919  M  Street.  NW.. 
Washington.  DC.  The  complete  text  may 
be  purchased  from  the  Commission's 
copy  contractor.  International 
Transcription  Service.  1919  M  Street, 
room  246.  Washington.  DC.  20554. 
telephone  (202)  857-3800. 

Summary  of  Declaratory  Ruling 

1.  In  this  proceeding,  the  American 
Radio  Relay  League  (ARRL)  filed  a 
petition  for  a  declaratory  ruling 
requesting  that  the  Commission  preempt 
certain  state  and  local  laws  that  prohibit 
the  possession  of  transceivers  that  have 
the  capability  of.  among  other  things, 
receiving  police  radio  ^quencies 
(hereafter  "scanner  laws").  In  its 
petition.  ARRL  makes  two  arguments  in 
support  of  preemption.  First,  it  states 
that  amateur  service  transceivers 
typically  allow  for  incidental  reception 
of  adjacent  frequencies  in  order  to. 
among  other  things,  ensure  the  adequate 
reception  of  the  entire  amateur  radio 
service  band.  Second,  ARRL  contMids 
that  amateur  operators  have  special 
needs  for  out-of-band  reception,  and 
that  the  marketplace  has  long 
recognized  this  by  offering  transceivers 
that  accommodate  these  needs. 
Therefore,  according  to  ARRL,  such 
scanner  laws  have  the  potential  to 
frustrate  the  legitimate  uses  of  amateur 
radio  stations  by  licensed  operators.  The 
vast  majority  of  comments  and  reply 
comments  in  this  proceeding  were  in 
favor  of  the  subject  ARRL  petition. 


2.  The  Commiasion  noted  that  there 
are  approximately  600.000  amateur 
stations  in  dia  United  States,  many  of 
which  are  used  in  mobile  operations. 
Therefore,  the  Commission  agreed  with 
ARRL  that  while  such  scanner  laws  are 
not  directed  specifically  at  amateur 
operators,  their  efiiact  is  to  prevent  such 
licensees  from  using  their  equipment  for 
authorized  amateur  transmissions  and 
reception  on  amateur  frequencies. 
Therefore,  the  Commission  stated  that 
such  scanner  laws  are  preempted  by 
federal  law.  The  Commission's 
preemption  decision  only  protects  the 
legitimate  operations  of  amateur 
licensees  and  does  not  apply  to 
narrowly  tailored  state  and  local  laws 
that  prohibit  the  use  of  such  radios  for 
criminal  purposes,  such  as  the  flight 
from  law  enforcement. 

List  of  Subjects  in  47  CFR  Part  97 

Radio. 
Federal  Communications  Commission. 
William  F.  Caton. 
Acting  Secretary. 

IFR  Doc.  93-22599  Filed  9-15-93;  8:45  ami 
BILUNC  CODE  •71^-01-M 


DEPARTMENT  OF  TRANSPORTATION 

Research  and  Spaciai  Programs 
Administration 

49  CFR  Part  192 

[Docket  No.  PS-100;  Amdt  192-69] 

RIN  AB-49 

Gas  Detection  and  Monitoring  in 
Compressor  Station  Buildings 

AGENCY:  Research  and  Special  Programs 
Administration  (RSPA),  DOT. 
ACTION:  Final  rule. 

SUMMARY:  This  final  rule  requires  that 
each  compressor  building  in  a  gas 
pipeline  compressor  station  have  a  fixed 
gas  detection  and  alarm  system  by 
September  16, 1996,  unless  the  building 
has  at  least  50  percent  of  its  upright  side 
area  permanently  open,  or  is  in  an 
unattended  field  compressor  station  of 
1 ,000  horsepower  or  less.  The  history  of 
reported  incidents  at  compressor 
stations  shows  a  potential  for  leaking 
gas  to  accumulate  undetected  inside 
compressor  buildings.  The  purpose  of 
the  gas  detection  and  alarm  systems  is 
to  detect  mixtures  of  gas  in  air  and  warn 
persons  before  a  mixture  reaches  the 
flammable  range. 

EFFECTIVE  DATE:  This  amendment  takes 
effect  October  18. 1993. 
FOR  FURTHER  INFORMATKW  CONTACT: 
LM.  Furrow,  (202)  366-2392,  regarding 


changes  to  safety  standards,  or  the 
Dockets  Unit,  (202)  366-4433,  for  copies 
of  this  final  rule  or  other  material  in  the 
docket. 

SUPPLEMENTARY  INFORMATION: 

Background 

On  December  8, 1982,  a  compressor 
engine  in  a  compressor  station  operated 
by  the  Trunkline  Gas  Company  in 
Bonicord.  Tennessee  began  leaking 
natural  gas.  The  gas  accumulated  and 
exploded  in  the  building  that  housed 
the  compressor.  Three  workers  in  the 
building  were  killed,  two  others  were     , 
injured,  and  the  building  was  severely 
damaged. 

The  National  Transportation  Safety 
Board  (NTSB)  investigated  the  accident. 
In  its  report  of  the  investigation,  issued 
July  14,  1983,  NTSB  concluded  that  the 
building's  ventilation  system,  which 
had  adjustable  vent  louvers,  had  been 
set  in  a  position  that  allowed  leaking  gas 
to  accumulate  in  the  building.  Also, 
NTSB  found  that  the  operator  had  not 
equipped  the  building  with  a  gas 
detection  and  alarm  system,  although  it 
had  scheduled  one  for  installation.  After 
the  investigation,  NTSB  made  the 
following  Safety  Recommendation  to 
RSPA: 

Amend  49  CFR  192.173.  regarding 
compressor  station  building  ventilation 
systHms  equip(}ed  with  restrictive  devices,  to 
require  the  installation  of  gas  detection 
equipment  that  will  alert  employees  to 
hazardous  gas  accumulations  and 
automatically  open  fully  ail  restrictive 
devices  when  accumulations  of  gas  are 
detected.  (Class  II,  Priority  Action)  (P-83-20) 

As  a  result  of  the  NTSB 
recommendation,  RSPA  considered  the 
need  for  safety  regulations  governing 
fixed  gas  detection  and  edarm  systems  in 
compressor  buildings.  We  reviewed 
reports  of  incidents  at  compressor 
stations  that  operators  had  submitted 
under  49  CFR  part  191.  A  significant 
number  of  these  incidents  appeared  to 
involve  gas  leakage  inside  compressor 
buildings.  Based  on  this  finding  and  the 
Bonicord  accident,  we  concluded  that 
the  history  of  incidents  involving 
compressor  buildings  showed  a 
potential  for  harm  to  pipeline  workers 
that  safety  regulations  could  reduce. 

We  published  an  Advance  Notice  of 
Proposed  Rulemaking  (ANPRM)  (53  FR 
10906,  April  4, 1988)  concerning  the 
problem  of  leaking  gas  accumulating  in 
compressor  buildings.  We  sought 
comments  on  alternatives  to  reduce  the 
potential  for  personal  injury  and 
property  damage.  NTSB's 
recommendation  was  among  these 
alternatives. 

Thirty-six  persons  submitted 
comments  on  the  ANPRM.  Mora  than  75 
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percent  of  these  commentere  supported 
the  first  alternative  in  the  ANPRM.  This 
alternative  was  to  require  operators  to 
install  gas  detection  and  alarm  systems 
in  compressor  buildings.  Our  analysis  of 
the  comments  and  the  alternatives  in 
the  ANPRM  also  supported  the  first 
alternative.  We  decided,  therefore,  that 
fixed  gas  detection  and  alarm  systems 
would  provide  the  most  practical  and 
effective  means  to  reduce  the  potential 
for  harm  from  leaking  j;as  accumulating 
in  compressor  buildings. 

Following  publication  of  the  ANPRM. 
we  published  a  notice  of  proposed 
rulemaking  (NPRMl  (55  FR  30724,  July 
27. 1990)  regarding  fixed  gas  detection 
and  monitoring  in  compressor 
buildings.  We  proposed  to  establish  a 
new  gas  pipeline  safety  standard, 
§  192.736,  "Compressor  stations:  Gas 
detection."  This  new  standard  would 
require  operators  to  install  a  gas 
detection  and  alarm  system  in  each 
compressor  building  that  has  50  percent 
or  more  of  its  wall  area  enclosed.  The 
sj'stem  w^ould  have  to  be  designed  to 
warn  persons  entering  or  in  the  building 
of  any  hazardous  accumulation  of  gas  in 
the  building.  Also,  under  the  proposed 
standard,  operators  would  have  to 
maintain  the  system  to  function 
properly  and  periodically  test  its 
performance. 

CommenU  on  NPRM 

We  received  letters  from  23  persons 
commenting  on  the  NPRM.  The 
distribution  of  these  commenters  is  as 
follows: 

State  agency ......^...„..„ 1 

Federal  agency -. .-..._.. 2 

Standards  organization  .....>.....« 1 

Testing  laboratory « 1 

Pipeline  trade  association „  2 

Pipeline  operator  16 

GeneraJ  comments.  The  majority  of 
commenters  either  supported  the 
proposed  rule  or  did  not  protest  it.  A 
minority,  however,  saw  no  need  to 
change  the  current  rules,  but  did  not 
oppose  the  concept  of  the  proposal. 
These  commenters  said  a  single 
accident  provides  an  insufficient  basis 
for  rulemaking.  They  also  said  the 
current  part  192  rules  are  adequate 
because  they  ailow  operators  flexibiUty 
to  decide  the  best  meithod  fm  safe 
operations. 

We  do  not  find  the  argummts  against 
rulemaking  persuas've.  The  Bonicord 
accident  was  merely  the  first  to  call 
public  attentioo  to  the  need  for  fixed  gas 
detection  and  alarm  systems  at 
compressor  buildings.  The  RSPA  record 
of  gas  pipeline  accidents  is  replete  with 
reported  accidents  involving  fires  snd 
explosions  at  compressor  stations. 


Viewed  together,  these  accidents  show  a 
significant  potential  for  harm  that 
compliance  with  the  final  rule  can 
diminish. 

As  for  the  adequacy  of  current  rales, 
we  reported  in  the  NPRM  that  more 
than  75  percent  of  the  comments  on  the 
ANPRM  supported  the  installation  of 
gas  detection  and  alarm  systems  for 
safety.  Yet,  the  record  of  this  proceeding 
shows  that  up  to  20  percent  of  gas 

Eipeline  compressor  buildings  do  not 
ave  such  sy'stems  in  place.  We  believe 
this  statistic  confirms  that  the  current 
part  192  rules  are  not  adequate  to  ensure 
safe  operation  of  compressor  buildings. 

Adjustable  vents.  NTSB,  one  of  the 
two  Federal  agencies  that  commented 
on  the  NPRM,  stated  that  the  proposed 
rule  was  deficient  because  it  did  not 
address  adjustable  vents.  NTSB 
essentially  repeated  its  recommendation 
set  forth  above.  It  said  that  in 
compressor  buildings  with  adjustable 
vents,  gas  detection  and  alarm  systems 
should  open  the  vents  fully  when 
sensors  detect  a  hazcq^ous 
accumulation  of  gas.  According  to 
NTSB,  this  opening  would  prevent 
small  amounts  of  gas  from  accumulating 
to  an  explosive  mixture.  Regarding  our 
concern  (expressed  in  both  the  ANPRM 
and  NPRM)  that  automatic  vent  opening 
would  interfere  with  fire  suppressants, 
NTSB  said  there  would  not  bt3  any 
interference  if.  after  opening,  the  vents 
shut  whan  the  fire  suppression  system 
starts. 

As  we  stated  in  the  NPRM,  Lhe 
comments  we  received  on  the  ANPRM 
suggested  that  operators  commonly  do 
not  install  gas  detection  and  alarm 
systems  that  automatically  open  vent 
louvers  upon  detection  of  a  significant 
accumulation  of  gas.  Some  commenters 
considered  such  systems  impractical 
and  unreliable.  Others  said  the 
automatic  ventilation  feature  is  not  easy 
to  install.  It  requires  a  separate  power 
line  unaffected  by  the  emergency 
shutdown  system,  and  explosion-proof 
electrical  equipment  to  guard  against 
accidental  ignition. 

We  also  pointed  out  in  the  NPRM  that 
the  comments  on  the  ANPRM  supported 
our  reservations  about  the  automatic- 
venting  aspect  of  NTSB's 
recommendation.  Our  primary  concern 
was  that  automatic,  fully  open,  rapid 
ventilation  could  hinder  the  use  of  the 
most  efficient  or  efiiactive  fire 
suppression  systems  (e.g.,  Halon.  COz) 
in  compressor  buildings.  These  systems 
operate  best  in  enclosed  environments. 
Another  concern  was  that  the  benefit  of 
an  automatic  system  would  be  limited 
to  small  leaks,  since  large  leaks  cotild 
overcome  the  venting  capacity.  In  view 
of  the  added  instaliatiao  costs  of  the 


systems,  their  potentially  adverse  effect 
on  fire  suppressants,  the  lack  of  use 
history  data,  and  their  Hmited 
usefulness,  this  final  rule  does  not 
require  that  operators  install  automatic 
venting  systems. 

Alarm  setting.  Two  pipeline  operators 
commented  that  the  words,  "hazardous 
accumulations  of  gas,"  in  proposed 
§  192.736(a)  were  too  vague  or 
indefinite.  They  suggested  the  rule 
require  monitoring  for  the  presence  of 
gas  in  air  at  concentrations  not 
exceeding  25  percent  of  the  lower 
explosive  limit  (LEL)  of  the  gas.  Upon 
further  consideration,  we  agree  that  the 
proposed  language  is  not  specific 
enough  to  assure  that  alarms  will  be  set 
to  warn  persons  of  accumulating  gas 
well  before  it  becomes  a  fiammable 
mixture.  Twenty-five  percent  of  LEL  is 
widely  used  as  a  maximum  setting  to 
actuate  alarms  for  this  purpose.  For 
example,  under  49  CFR  193.2819,  this 
setting  applies  to  alarms  connected  to 
gas  detection  systems  at  liquefied 
natural  gas  (LNC)  plants.  In  addition, 
almost  all  operators  who  reported 
installing  gas  detection  systems  said 
they  link  them  to  alarms  that  actuate  at 
1 5  to  30  percent  of  the  LEL  of  natural 
gas,  and  then  to  emergency  shutdown 
devices  that  actuate  at  50  to  75  percent 
of  LEL.  Given  this  common  practice  in 
tlie  industry  and  the  existing  RSPA  rule 
for  LNG  plants,  we  believe  that  adopting 
the  commenters'  suggested  change 
would  be  in  the  interest  of  safety.  We 
also  believe  existing  settings  that  are 
above  25  percent  of  LEL  can  be  adjusted 
readily  to  the  new  level.  Therefore,  the 
final  rule  requires  that  alarms  be  set  to 
actuate  at  concentrations  of  gas  in  air  of 
not  more  than  25  percent  of  LEL. 

Building  design.  The  New  York  Public 
Service  Commission  (NYPSC)  suggested 
that  we  designate  the  final  rule  as 
§  192.171(f)  instead  of  §  192.736  as 
proposed.  This  change  would  put  the 
final  rule  among  the  requirements  in 
part  192  governing  the  design  of 
compressor  stations.  We  did  not  adopt 
this  comment  because  the  final  rule 
governs  the  monitoring  of  compressor 
buildings,  not  their  design. 

Detailed  specifications.  The  Minerals 
Management  Service  (MMS)  of  the 
United  States  Department  of  the  Interior 
thought  the  language  of  the  proposed 
rule  was  too  general  to  be  effective. 
MMS  suggested  we  adopt  the  standards 
in  30  CFR  250, 123(b)(9)  instead.  These 
standards  apply  to  gas  and  fire  detection 
systems  on  of&hore  production 
platforms.  They  are  more  specific  than 
§  192.736  regarding  the  types  of  gas 
detection  sjrstems  that  may  be  UMd  and 
where  sensors  must  be  pieced. 
Nevertheless,  the  availidtle  pipeline 
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safety  data  do  not  suggest  that  the  type 
and  placement  of  gas  systems  in 
compressor  buildings  are  matters  in 
need  of  more  detailed  RSPA  safety 
requirements. 

Furthermore,  a  careful  comparison 
shows  that  the  MMS  standards  contain 
exceptions  that  are  not  in  §  192.736.  In 
particular,  the  MMS  standards  require 
gas  detection  systems  only  in  areas  that 
are  inadequately  ventilated,  while 
§  192.736  requires  gas  detection  and 
alarm  systems  without  regard  to  the 
adequacy  of  ventilation  in  a  building. 
Also,  unlike  §  192.736,  the  MMS 
standards  allow  gas  odorant  to  serve  as 
an  alternative  to  gas  detection  and  alarm 
systems  in  continuously  staffed  areas. 
Section  192.736  requires  gas  detection 
and  alarm  systems  in  buildings 
handling  odorized  gas  to  warn 
personnel  of  accumulating  gas  before 
they  enter  the  building.  We  believe  the 
record  of  this  proceeding  shows  that 
these  exceptions  in  the  MMS  standards 
are  not  appropriate  for  compressor 
buildings  covered  by  §  192.736. 
Therefore,  we  did  not  adopt  the  MMS 
comment. 

.  Downtime.  One  pipeline  operator 
suggested  the  words,  "continuously 
monitored,"  in  proposed  §  192.736(a) 
should  be  deleted  to  permit  periodic 
system  replacements  or  repairs.  We  did 
not  intend  to  disallow  these  functions, 
Nor  did  we  intend  for  operators  to 
install  redundant  systems  so  that 
monitoring  might  continue  during  the 
downtime  for  maintenance.  The  final 
rule  excepts  the  time  necessary  for 
maintenance. 

Frequency  of  system  tests.  In  the 
NPRM,  we  proposed  to  require  that 
operators  maintain  their  gas  detection 
and  alarm  systems  to  function  properly 
(proposed  §  192.736(b)).  We  also 
proposed  to  emphasize  in  the  rule  that 
operators  must  include  performance 
tests  as  part  of  that  maintenance. 
Although  we  did  not  propose  a  specific 
frequency  of  testing,  we  sought 
comments  on  whether  the  final  rule 
should  set  a  minimum  frequency.  This 
issue  drew  the  most  comments  of  all  the 
issues  commenters  raised  about  the 
NPRM.  Most  commenters  suggested 
minimum  testing  frequencies,  ranging 
from  weekly  to  annually.  They 
especially  preferred  the  latter  frequency, 
because  it  is  the  minimum  frequency  at 
which  operators  must  test  remote 
control  shutdown  devices  installed  in 
compressor  stations  (§  192.731(c)).  In 
contrast,  a  few  pij)eline  operators  and  a 
trade  association  thought  the  proposed 
maintenance  rule  was  broad  enough  to 
require  testing  without  including  it  in 
the  language  of  the  rule.  These 
commentera  essentially  argued  that 


maintenance  would  not  be  adequate  to 
assure  a  properly  functioning  system 
unless  it  included  periodic  performance 
tests.  One  operator  and  a  trade 
association  urged  us  to  allow  operators 
to  decide  the  appropriate  test  intervals 
for  their  systems.  They  said  operators 
need  this  discretion  because 
instruments  and  devices  are  not  alike  in 
all  systems  and  operating  conditions 
vary  among  stations. 

\Ve  agree  that  operators  should  have 
discretion  in  deciding  how  frequently  to 
test  their  systems.  Gas  detection  and 
alarm  systems  and  operating  conditions 
vary.  A  luiiform  minimum  test 
frequency  may  not  be  suitable  for  every 
operator's  system.  In  addition,  the 
available  safety  data  do  not  suggest  that 
testing  frequencies  now  in  use  are 
inadequate. 

We  also  agree  with  those  commenters 
who  said  that  periodic  performance 
tests  are  essential  to  an  adequate 
maintenance  program  for  fixed  gas 
detection  and  alarm  systems.  Because 
testing  is  essential  but  is  not 
conventionally  included  within  the 
concept  of  maintenance,  we  believe  the 
final  rule  should  explicitly  require 
testing.  Thus,  we  have  adopted  the  final 
rule  as  proposed  in  regard  to  testing. 

The  New  York  Public  Service 
Commission  recommended  that  we 
establish  a  weekly  inspection  interval 
for  gas  detection  and  alarm  systems.  We 
do  not  believe  a  uniform,  periodic 
inspection  interval  is  appropriate  for  the 
same  reasons  we  did  not  adopt  a 
uniform  testing  freouency. 

Hazardous  Uquia  pipelines.  NTSB 
also  thought  the  NPRM  was  deficient 
because  we  did  not  propose  to  establish 
a  rule  in  49  CFR  part  195  for  hazardous 
liquid  pipelines  that  would  be 
comparable  to  proposed  §  192.736.  In 
the  ANPRM  we  said,  "The  Department's 
safety  standards  for  hazardous  liquid 
pipelines  require  that  pump  station 
buildings  (which  present  risks  similar  to 
those  presented  by  gas  compressor 
station  buildings)  be  constructed  to 
include  both  ventilation  and  devices 
warning  occupants  of  the  presence  of 
hazardous  vapors  (49  CFR  195.262(a))." 
(See  53  FR  10906.)  We  realize  that, 
unlike  §  192.736,  the  rule  in  §  195.262(a) 
does  not  apply  to  buildings  in  existence 
when  the  rule  took  effect,  but  the  two 
rules  are  comparable.  As  part  of  our 
continuing  effort  to  make  parts  192  and 
195  consistent  where  appropriate,  we 
will  examine  the  need  to  apply 
§  195.262(a)  to  all  pump  station 
buildings. 

Lead  time  for  compliance.  In  the 
NPRM,  we  proposed  to  allow  operators 
2  years  after  publication  of  a  final  rule 
to  install  gas  detection  and  alarm 


systems.  Operators  could  use  this  time 
for  planning  and  to  obtain  equipment, 
electrical  contractors,  and,  where 
necessary,  a  power  line. 

Several  pipeline  operators  and  a  trade 
association  said  that  2  years  was  not 
enough  time  to  complete  the  work. 
Some  operators  have  many  old  stations 
in  which  to  install  systems.  These 
commenters  also  argued  that  2  years 
would  not  permit  orderly  budgeting  and 
scheduling  of  work. 

Commenters  suggested  alternatives  of 
3  and  5  years  as  a  reasonable  period  to 
fulfill  the  installation  requirements  of 
the  final  rule.  In  view  of  the  comments, 
we  believe  that  3  years  is  a  more 
appropriate  period  for  achieving 
compliance  than  2  years.  Therefore,  the 
final  rule  requires  operatora  to  have 
their  gas  detection  and  alarm  systems 
operational  not  later  than  3  years  from 
today. 

Processing  plants.  A  pipeline  operator 
asked  us  to  clarify  that  the  term 
"compressor  building"  does  not  include 
buildings  that  house  compressors  in  gas 
processing  plants.  The  compressor 
buildings  to  which  the  proposed  rule 
applies  are  those  in  gas  compressor 
stations  used  in  the  transportation  of  gas 
by  pipeline.  These  are  the  same 
compressor  stations  that  the  current  part 
192  rules  cover  under  §§  192.729 
through  192.735.  Such  compressor 
stations  are  normally  not  found  in  gas 
processing  plants.  For  clarity,  the  final 
rule  refers  to  compressor  buildings  in 
compressor  stations. 

Unattended  field  compressor  stations 
of  1,000  horsepower  or  less.  About  half 
the  industry  commenters  suggested  we 
except  unattended  field  compressor 
stations  of  1,000  horsepower  or  less 
fi'om  the  final  rule.  These  stations 
typically  are  temporary  installations  in 
rural  areas.  They  are  designed  to  operate 
without  the  attendance  of  personnel. 
Operators  may  move  the  station  several 
times  over  the  life  of  the  compressor, 
which  usually  is  mounted  on  skids  for 
that  purpose.  Upon  each  move, 
operators  construct  a  new  building  to 
house  the  compressor.  The  areas  in 
which  operators  use  these  stations 
usually  have  no  electricity  available 
from  a  public  utility  to  power  a  gas 
detection  and  alarm  system.  The 
commenters  argued  thiit  under  these 
conditions  it  is  not  practical  to  install 
fixed  gas  detection  and  alarm  systems  in 
the  buildings. 

The  commenters  also  argued  that 
because  the  stations  are  not  attended 
during  normal  operation,  there  is 
limited  risk  to  peraonnel.  To  support 
this  position,  they  noted  that  under 
§  192.167(a),  unattended  field 
compressor  stations  of  1.000 
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horsepower  or  less  are  not  required  to 
have  emergency  shutdown  systems. 
They  said  that  personnel  are  aware  of 
the  potential  for  hazardous 
accumulations  of  gns  in  field 
compressor  buildings  and  use  portable 
gas  detectors.  One  comraenler 
recommended  we  require  additional 
ventilation  in  the  buildings  instead  of 
fixed  ^as  detection  and  alarm  systems. 

In  light  of  these  comments,  we  have 
reexamined  the  need  to  require 
operators  to  provide  additional 
protection  against  the  threat  of 
hazardous  accumulations  of  gas  in 
unattended  field  compressor  stations  of 
1000  horsepower  or  less.  Based  on  the 
comments  in  this  proceeding  and  the 
experience  of  our  field  enforcement 
staff,  wa  believe  the  potential  risk  to 
personnel  is  less  at  these  stations  than 
at  the  larger  permanent  ones.  The 
buildings  are  smaller  and  provide  fewer 
places  for  any  leaking  gas  to 
accumulate,  making  ventilation  and  the 
use  of  hand-held  gas  detectors  more 
effective.  The  fact  that  personnel  are  not 
routinely  present  at  these  small  stations 
also  reduces  the  potential  for  harm. 

We  have  also  looked  at  whether  the 
proposed  rule  is  appropriate  for  the 
small  field  stations.  Because  operators 
would  have  to  install  a  fixed  system 
each  time  they  move  such  a  station,  the 
cost  of  compliance  would  be  out  of 
proportion  to  the  size  of  the  station.  If 
electricity  is  not  available  from  a  local 
utility,  which  the  commenters  suggest  is 
often  the  case,  operators  would  have  to 
use  power  from  other  sources  to  run  the 
systems.  These  alternative 'Sources  are 
not  practical  at  remote  unattended  Held 
locations,  because  no  one  is  routinely 
present  to  maintain  a  gas  generator, 
batteries  need  recharging  often,  and 
solar  energy  is  suitable  only  in  sunny 
regions. 

We  conclude,  therefore,  that  for  the 
small  field  stations,  the  proposed  rule  is 
unnecessary.  Thus,  the  final  rule 
excepts  unattended  field  compressor 
stations  of  1.000  horsepower  or  less. 

Wall  area.  A  pipeline  operator 
questioned  the  significance  of  applying 
the  proposed  rule  only  to  buildings  with 
50  percent  or  more  of  their  wall  area 
enclosed.  This  commenter  said  gas 
accumulation  is  more  dependent  upon  a 
building's  shape  or  ventilation  than  the 
percentage  of  wall  area  enclosed.  The 
commenter  suggested  we  apply  the 
proposed  rule  to  any  building  in  which 
a  hazardous  accumulation  of  gas  could 
occur. 

Our  decision  to  limit  the  proposed 
rule  to  buildings  with  50  percent  or 
more  of  wall  area  enclosed  was  based  on 
the  common  practice  in  the  industry 
ri'garding  the  installation  of  gas 


monitoring  systems  in  compressor 
buildings.  In  response  to  the  ANPRM. 
the  Interstate  Natural  Gas  Association  of 
America  (INGAA)  polled  its  members 
and  found  that  they  commonly  do  not 
install  gas  detection  and  alarm  systems 
in  semi-enclosed  buildings.  INGAA 
defined  these  buildings  as  buildings 
with  an  enclosed  wall  area  that  is  less 
than  50  percent  of  the  total  wall  area.  In 
such  semi-enclosed  buildings,  natural 
ventilation  minimizes  the  concern  about 
hazardous  accumulations  of  leaking  gas. 

Restating  this  aspect  of  the  final  rule 
in  performance  terms,  as  the  commenter 
suggested,  would  not  adequately 
accomplish  the  objective  of  the 
proposed  rule.  The  science  of 
determining  whether  le^ing  gas  could 
accumulate  to  a  hazardous  level  in  a 
building,  considering  its  shape  and 
ventilation  system,  is  problematic. 
Thus,  with  performance  language,  we 
could  have  great  difficulty  confirming  or 
challenging  an  operator's  decision  not  to 
install  a  gas  detection  and  alarm  system. 
Also,  an  incorrect  decision  by  the 
operator  could  expose  personnel  and 
property  to  an  unexpected,  unnecessary 
risk.  Thus,  the  final  rule  continues  the 
specification  approach  used  in  the 
NPRM. 

Because  of  possible  confusion  over 
the  meaning  of  "wall  area  enclosed,"  we 
have  revised  the  language  of  the  final 
rule  to  exclude  any  building  constructed 
so  that  "at  least  50  percent  of  its  upright 
side  area  is  permanently  open."  Under 
this  revised  language,  if  a  rectangular- 
shaped  building  has  only  three  outside 
walls,  the  side  without  a  wall  is  still 
part  of  the  building's  upright  side  area. 
Vertical  windows  and  doors  are  part  of 
upright  side  area.  But,  if  they  can  be 
closed,  they  would  not  qualify  as 
permanently  open  area,  even  if  normally 
left  o{>en.  The  roof  of  a  lean-to  is  not 
upright  side  area.  We  believe  this  new 
language  is  a  clearer  statement  of  what 
we  intended  the  50-perccnt  test  to  cover 
in  the  proposed  rule. 

Advisory  Committee  Review 

We  presented  the  NPRM  for 
consideration  by  the  Technical  Pipeline 
Safety  Standards  Committee  (TPSSC)  at 
a  meeting  in  Washington.  DC  on 
February  20, 1991.  The  TPSSC  is 
RSPA's  statutory  advisory  committee  for 
gas  pipeline  safety.  It  comprises  15 
members,  representing  industry, 
government,  and  the  public,  who  are 
technically  qualified  to  evaluate  gas 
pipeline  safety.  The  TPSSC's  report  on 
the  NPRM  is  available  in  the  docket  of 
this  proceeding. 

The  TPSSC  voted  unanimously  to 
find  the  proposed  rule  technically 
feasible,  reasonable,  and  practicable  on 


condition  that  (1)  the  final  rule  excepts 
unattended  field  compressor  stations  of 
1. 000  horsepower  or  less;  and  (2)  if  the 
final  rule  prescribes  a  test  frequency,  it 
is  the  frequency  at  which  remote  control 
shutdown  devices  must  be  tested  under 
§  l«i2.731(cj.  The  TPSSC's  rationale  for 
these  conditions  resembled  the  views  of 
commenters  who  argued  for  similar 
changes  to  the  proposed  rule,  as 
diMiussed  above.  The  final  rule  meets 
both  conditions;  it  excepts  the  small 
field  stations  and  does  not  prescribe  a 
frequency  for  performance  testing. 

Rulemaking  Analyses 

E  O  12291  and  DOT  Regulatory 
Policies  and  Procedures.  Operators  have 
installed  gas  detection  and  alarm 
systems  in  a  large  number  of  compressor 
buildings  during  construction.  In 
addition,  many  operators  are  retrofitting 
their  remaining  compressor  buildings 
with  such  systems.  The  American  Gas 
Association  (AGA)  estimated  that 
operators  have  equipped  80  percent  of 
their  compressor  buildings  with  gas 
detection  and  alarm  systems. 
Retrofitting  the  remaining  20  percent 
would  cost  between  $6  and  12  million. 
AG.^  said.  INGAA's  retrofitting  estimate 
al.so  fell  in  this  range. 

The  actual  cost  of  complying  with  the 
final  rule  should  be  less  than  these 
industry  estimates.  The  estimates  were 
based  on  the  NPRM  and  do  not  reflect 
exclusion  from  this  final  rule  of 
unattended  field  compressor  stations  of 
1.000  horsepower  or  less.  Also,  since 
many  operators  are  already  retrofitting 
their  compressor  buildings,  the  cost 
they  would  have  incurred  to  do  so  over 
the  next  3  years  in  the  absence  of  the 
final  rule  cannot  fairly  be  attributed  to 
the  final  rule.  Unfortunately,  our  data 
do  not  allow  us  to  estimate  the  amount 
of  either  of  these  cost  reductions. 

Compared  with  the  work  already  done 
or  planned,  the  e^ort  needed  to  install 
gas  detection  and  alarm  systems  in  the 
remaining  compressor  buildings  to 
which  the  final  rule  applies  is  not  large. 
We  believe  the  potential  threat  to 
personnel  warrants  the  additional 
expenditure.  Preventing  only  one 
compressor  station  accident  involving 
deaths,  injuries,  and  serious  property 
damage  could  result  in  savings  greater 
than  the  cost  of  retrofitting  the 
remaining  buildings.  For  instance,  one 
recent  compressor  station  incident 
resulted  in  property  damage  of 
$4,000,000.  Although  leaking  natural 
gas  was  not  a  factor  in  that  incident,  the 
high  property  damage  is  indicative  of 
the  value  of  compressor  station 
property.  Had  the  incident  involved 
several  deaths  and  injuries,  total 
damages  would  have  been  far  greater. 
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Therefore,  this  final  rule  is  not  major 
under  Executive  Order  12291  (46  FR 
13193.  February  19.  1981).  Also,  it  is  not 
significant  under  DOT  Regulatory 
Policies  and  Procedures  (44  FR  11034. 
February  26.  1979). 

Regulatory  Flexibility  Act.  Small 
entities  that  operate  gas  pip>6line 
systems  almost  always  receive  gas  from 
their  suppliers  in  a  state  ready  for 
further  transportation  without 
additional  compression.  Consequently, 
small  entities  are  unlikely  to  have 
compressor  buildings  that  are  subject  to 
the  final  rule.  Therefore.  I  certify  under 
section  605  of  the  Regulatory  Flexibility 
Act  (5  U.S.C.  605)  that  this  final  rule 
will  not  have  a  significant  economic 
impact  on  a  substantial  number  of  small 
entities. 

E.  O.  12612  We  have  analyzed  this 
final  rule  under  the  criteria  of  Executive 
Order  12612  (52  FR  41685.  October  30. 
1987).  We  find  it  does  not  warrant 
preparation  of  a  Federalism  Asse.ssment 

List  of  Subjects  in  49  CFR  Part  192 

Alarms.  Compressors.  Gas  detectors. 
Pipeline  safety. 

For  the  reasons  set  forth  above,  RSPA 
hereby  amends  49  CFR  part  192  as 
follows: 

PART  192— {AMENDED] 

1.  The  authority  citation  for  part  192 
continues  to  read  as  follows: 

Authority:  49  App  U.S.C.  1672  and  1804; 
49  CFR  1  53 

2.  Section  192.736  is  added  to  read  as 
follows: 

f  192.736    Compressor  ttattons:  Gas 
datsction. 

(a)  Not  later  than  September  16,  1996, 
each  compressor  building  in  a 
compressor  station  must  have  a  fixed 
gas  detection  and  alarm  system,  unless 
the  building  is — 

(1)  Constructed  so  that  at  least  50 
percent  of  its  upright  side  area  is 
permanently  open;  or 

(2)  Located  in  an  unattended  field 
compressor  station  of  1,000  horsepower 
or  less. 

(b)  Except  when  shutdown  of  the 
system  is  necessary  for  maintenance 
under  paragraph  (c)  of  this  section,  each 


gas  detection  and  alarm  system  required 
by  this  section  must — 

(1)  Continuously  monitor  the 
compressor  building  for  a  concentration 
of  gas  in  air  of  not  more  than  25  percent 
of  the  lower  explosive  limit;  and 

(2)  If  that  concentration  of  gas  is 
detected,  warn  persons  about  to  enter 
the  building  and  persons  inside  the 
building  of  the  danger. 

(c)  Each  gas  detection  and  alarm 
system  required  by  this  section  jnust  be 
maintained  to  function  properly.  The 
maintenance  must  include  performance 
tests. 

Issued  in  Washington.  DC.  on  Seplemt)cr 
10,  1993. 

Rom  A.  McMurray, 

Acting  Administrator.  Besearch  and  Special 
Programs  Administration. 
IFR  Doc  93-22552  Filed  9-15-9.1,  8:45  am] 
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DEPARTMENT  OF  COMMERCE 

National  Oceanic  and  Atmospheric 
Administration 

50  CFR  Part  285 
P.D.  081993B] 

Atlantic  Tuna  Fisheries 

AGENCY:  National  Marine  Fisheries 

Service  (NMFS).  National  Oceanic  and 

Atmospheric  Administration  (NOAA), 

Commerce. 

ACTION:  Closure  of  the  Harpoon  category 

fishery. 

SUMKIARY:  NMFS  closes  the  fishery  for 
Atlantic  bluefin  tuna  conducted  by 
vessels  permitted  in  the  Harpoon 
category  and  fishing  for  large  medium 
and  giant  Atlantic  bluefin  tuna.  Closure 
of  this  segment  of  the  fishery  is 
necessary  because  it  has  been 
determined  that  the  annual  quota  for 
this  category  has  been  attained. 
EFFECTIVE  DATE:  The  closure  is  effective 
from  0001  hours  local  time  on 
September  18.  1993,  through  December 
31. 1993. 

FOR  FURTHER  INFORMATION  CONTACT: 
Kevin  B.  Foster  at  508-281-9260.  or 
Aaron  E.  King  at  301-713-2347. 
SUPPLEMENTARY  INFORMATION: 
Regulations  promulgated  under  the 


authority  of  the  Atlantic  Tunas 
Convention  Act  (16  U.S.C  971-971h) 
regulating  the  harvest  of  Atlantic  bluefin 
tuna  by  persons  and  vessels  subject  to 
U.S.  jurisdiction  appear  at  50  CFR  part 
285. 

Section  285.22(b)  of  the  regulations 
provides  for  an  annual  quota  of  53 
metric  tons  (mt)  of  large  medium  and 
giant  Atlantic  bluefin  tuna  to  be 
harvested  from  the  Regulatory  Area  by 
vessels  permitted  in  the  Harpoon 
category.  In  addition,  on  August  25. 
1993,  (58  FR  44776).  pursuant  to 
authority  under  §  285.22(f).  7  mt  from 
the  reserve  was  transferred  to  the 
Harpoon  category  for  economic  and 
biological  data  collection  purposes.  The 
Assistant  Administrator  for  Fisheries, 
NOAA  (AA)  is  authorized  under 
§  285.20(b)(1)  to  monitor  the  catch  and 
landing  statistics  and,  on  the  basis  of 
these  statistics,  to  project  a  date  when 
the  total  catch  of  Atlantic  bluefin  tuna 
will  equal  any  quota  under  §  285.22. 
The  AA  is  further  authorized  under 
§  285.20(b)(1)  to  prohibit  the  fishing  for, 
or  retention  of.  Atlantic  bluefin  tuna  by 
the  category  of  gear  subject  to  the 
quotas. 

Based  on  landings  reports,  the  AA  has 
determined  that  the  quota  of  Atlantic 
bluefin  tuna  allocated  for  the  Harpoon 
category  will  be  attained  as  of 
September  17.  1993.  Fishing  for. 
catching,  possessing  or  landing  large 
medium  and  giant  Atlantic  bluefin  tuna 
by  vessels  in  the  Harpoon  category  must 
cease  at  0001  hours  September  18. 1993. 

Classiflcalion 

This  action  is  taken  under  the 
authority  of  50  CFR  285.20.  and  is  taken 
in  compliance  with  E.O.  12291. 

List  of  Subjects  in  50  CFR  Part  285 

Fisheries.  Penalties.  Reporting  and 
recordkeeping  requirements.  Treaties. 

16  use.  971  etseq. 
Dated:  September  10. 1993. 
David  S.  Crcstin, 

Acting  Director,  Office  of  Fisheries 
Conservation  and  Management.  National 
Marine  Fisheries  Service. 
IFR  Doc  93-22619  Filed  9-10-93;  4:48  pm) 
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This  section  of  the  FEDERAL  REGISTER 
contains  notices  to  the  public  of  the  proposed 
issuance  of  rules  and  regulations.  The 
purpose  of  these  notices  is  to  give  interested 
persons  an  opportunity  to  participate  in  the 
rule  making  prior  to  the  adoption  of  the  final 
rules. 


DEPARTMENT  OF  AGRICULTURE 
Rural  Electrification  Administration 
7  CFR  Part  1786 

Discounted  Prepayments  on  REA 
Electric  Loans 

AGENCY:  Rural  Electrification 
Administration,  USDA. 
ACTION:  Proposed  rule. 

SUMMARY:  The  Rural  Electrification 
Administration  (REA)  proposes  to  allow 
electric  borrowers  to  prepay  their  REA 
notes  at  a  discounted  present  value.  The 
new  subpart  establishes  policies  and 
procedures  to  implement  the  provisions 
of  the  Rural  Electrification 
Administration  Improvement  Act  of 
1992,  and  will  provide  application 
guidelines  to  REA  borrowers  who  wish 
to  prepay  REA  loans  at  a  discounted 
present  value. 

DATES:  Comments  concerning  this 
proposed  rule  must  be  received  by  REA 
or  bear  a  postmark  or  its  equivalent  no 
later  than  October  18, 1993. 

ADDRESSES:  Submit  written  comments 
to  William  E.  Davis,  Director,  Program 
Support  Staff.  U.S.  Department  of 
Agriculture,  Rural  Electrification 
Administration,  room  2234-S,  14th  and 
Independence  Avenue,  SW., 
Washington.  DC  20250-1500.  REA 
requests  an  original  and  three  copies  of 
all  comments  (7  CFR  part  1700).  All 
comments  received  will  be  made 
available  for  inspection  at  room  2234-S 
(address  as  above)  between  8:30  a.m. 
and  5  p.m.  (7  CFR  1.27(b)). 
FOR  FURTHER  INFORMATION  CONTACT: 
Patrick  Shea,  Financial  Analyst, 
Program  Support  Staff,  at  the  address 
•  listed  above,  telephone  number  (202) 
720-0736. 

SUPPLEMENTARY  INFORMATION: 

Executive  Order  12291 

This  proposed  rule  has  been  issued  in 
conformance  with  Executive  Order 
12291  and  Departmental  Regulation 
1512-1.  This  action  has  been  classified 


as  "nonmajor"  because  it  does  not  meet 
the  criteria  for  a  major  regulation  as 
established  by  the  Order, 

Executive  Order  12778  | 

This  proposed  rule  has  been  reviewed 
under  Executive  Order  12778.  Civil 
Justice  Reform.  If  adopted,  this 
proposed  rule: 

(1)  Will  not  preempt  any  state  or  local 
laws,  regulations,  or  policies,  unless 
they  present  an  irreconcilable  conflict 
with  this  rule; 

(2)  Will  not  have  any  retroactive 
effect;  and 

(3)  Will  not  require  administrative 
proceedings  before  any  parties  may  file 
suit  challenging  the  provisions  of  this 
rule.  ^ 

Regulatory  Flexibility  Act  Certification 

This  action  does  not  fall  within  the 
scope  of  the  Regulatory  Flexibility  Act 
(SU.S.C.  601  efseq).      : 

Information  Collection  and 
Recordkeeping  Requiilbments 

In  compliance  with  the  Office  of 
Management  and  Budget  (0MB) 
regulations  (5  CFR  part  1320)  which 
implements  the  Paperwork  Reduction 
Act  of  1980  (Pub.  L.  96-511)  and  section 
3504  of  that  Act,  a  portion  of  the 
information  collection  and 
recordkeeping  requirements  contained 
in  this  proposed  rule  have  been 
approved  by  0MB  under  control 
number  0572-0088.  The  uncleared 
portion  of  the  information  collection 
requirements  have  been  submitted  to 
0MB  for  review.  Comments  concerning 
these  requirements  should  be  directed 
to  the  Office  of  Information  and 
Regulatory  Affairs  of  OMB,  Attention: 
Desk  Officer  for  USDA.  room  3201. 
NEOB,  Washington.  DC  20503. 

National  Environmental  Policy  Act 
Certification  j 

The  Administrator  has  determined 
that  this  proposed  rule  will  not 
significantly  affect  the  quality  of  the 
human  environment  as  defined  by  the 
National  Environmental  Policy  Act  of 
1969  (42  U.S.C.  4321  et seq).  Therefore, 
this  action  does  not  require  an 
environmental  impact  statement  or 
assessment. 

Catalog  of  Federal  Domestic  Assistance 

The  program  described  by  this 
proposed  rule  is  listed  in  the  Catalog  of 
Federal  Domestic  Assistance  Programs 


under  number  10.850  Rural 
Electrification  Loans  and  Loan 
Guarantees.  This  catalog  is  available  on 
a  subscription  basis  from  the 
Superintendent  of  Documents,  the 
United  States  Government  Printing 
Office.  Washington.  DC  20402-9325. 

Executive  Order  12372 

This  proposed  rule  is  excluded  from 
the  scope  of  Executive  Order  12372, 
Intergovernmental  Consultation.  A 
Notice  of  Final  Rule  entitled 
Department  Programs  and  Activities 
Excluded  from  Executive  Order  12372 
(50  FR  47034)  exempts  REA  loans  from 
coverage  under  this  Order. 

Background 

REA  is  proposing  to  add  a  new 
subpart  F  to  part  1786  to  implement 
Public  Law  102-428  cited  as  the  Rural 
Electrification  Administration 
Improvement  Act  of  1992.  Section  2  of 
Public  Law  102-428  amended  Section 
306B  of  the  Rural  Electrification  Act  of 
1936  (RE  Act)(7  U.S.C.  901  et  seq.)  to 
enable  a  borrower  of  REA  electric  loans 
to  prepay  its  REA  direct  and  insured 
loans  at  the  lesser  of:  (A)  The 
outstanding  principal  balance  of  the 
loan  or;  (B)  the  present  value  of  the  loan 
discounted  from  the  face  value  of  each 
payment  at  maturity  at  the  rate 
established  by  the  Administrator.  The 
discount  rate  applicable  to  the 
prepayment  of  a  loan  shall  be  the  then 
current  cost  of  funds  to  the  Department 
of  the  Treasury  for  obligations  of 
comparable  maturity  to  the  remaining 
term  of  the  loan.  Before  this  new 
legislation  was  enacted  a  direct  or 
insured  loan  made  under  the  Act  could 
not  be  sold  or  prepaid  at  a  value  that 
was  less  than  the  outstanding  principal 
balance  on  the  loan. 

A  prior  law  (Pub.  L.  99-509)  allowed 
for  a  prepayment  of  REA  electric  and 
telephone  loans  at  a  discounted  present 
value,  but  that  prepayment  had  to  take 
place  prior  to  October  1, 1987.  Only 
twenty-nine  REA  electric  borrowers 
took  advantage  of  that  prepayment  law. 
Later,  another  amendment  (Pub.  L.  101- 
624)  was  passed  allowing  borrowers  that 
had  merged  with  one  of  the  twenty-nine 
previous  borrowers  of  electric  loans 
who  had  prepaid,  to  prepay  at  a 
discounted  present  value.  This 
prepajTnent  had  to  take  place  within 
one  year  of  the  merger.  This  new  law 
(Pub.  L.  102-428)  is  less  restrictive  than 
the  prior  laws  and  does  not  have  any 
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deadline  or  expiration  date.  The 
regulations  implementing  the  prior 
prepayment  programs  required  that 
borrowers  prepay  all  of  their 
outstanding  R£A  debt  obligations  and 
agree  not  to  apply  for  any  additional 
^EA  flnancial  assistance,  unless  they 
nrst  repaid  the  amount  of  the  discount, 
plus  interest. 

Public  Law  102-428  allows  borrowers 
who  prepay  at  a  discount  to  remain 
eligible  for  REA  Gnancial  assistance, 
other  than  direct  or  insured  loans, 
including  rural  development  loans  and 
grants  and  loan  guarantees.  Borrowers 
may  prepay  at  a  discount  all,  or  a 
portion  of,  outstanding  REA  debt 
provided  the  loan  funds  were  advanced 
prior  to  May  1, 1992,  or  have  been 
advanced  for  not  less  than  two  years. 
Borrowers  may  apply  for  direct  or 
insured  loans  120  months  after  the  date 
of  the  most  recent  prepayment.  During 
the  120-month  period,  the 
Administrator  may  consider  providing 
such  a  loan  if:  (1)  The  loan  is  necessary 
to  assure  repayment  of,  or  to  protect,  the 
security  for  any  outstanding 
Government  direct  loans,  insured  loans, 
or  loan  guarantees  {as  deflned  herein, 
such  direct  loans,  insured  loans,  and 
loan  guarantees  are  those  made  by  the 
United  States,  acting  through  .the 
Administrator,  pursuant  to  Sections  4, 
305,  and  306  of  the  RE  Act,  and  thus  do 
not  include  loans  and  loan  guarantees 
made  pursuant  to  other  authority — e.g., 
the  Farm  Credit  Act);  or  (2)  the 
borrower's  system  has  suffered  severe 
physical  plant  related  damage  due  to 
conditions  beyond  its  control  and  the 
borrower  is  unable  to  obtain  financing 
to  restore  the  system  from  non-REA 
sources  (including  the  Federal 
Emergency  Management  Agency)  and  is 
unable  to  borrow  from  private  sources. 
This  new  law  also  allows  those 
borrowers  who  prepaid  under  the  prior 
laws  to  remain  eligible  for  financial 
assistance  under  the  RE  Act  in  the  same 
manner  as  other  borrowers  who  may 
take  advantage  of  this  new  law,  subject 
to  certain  conditions.  The  most 
important  of  these  requires  that  those 
borrowers  who  prepaid  at  a  discount 
based  on  the  average  rate  on  utility 
bonds  bearing  a  rating  of  "Aa"  as  set 
forth  in  Moody's  Public  Utility  News 
Reports  pay  the  difference  between  that 
discount  and  the  amount  of  discount 
that  would  have  been  allowed  using  the 
discount  rate  specified  in  this  regulation 
which  is  based  on  the  cost  of  funds  to 
the  U.S.  Treasury  at  the  time  of  prior 
prepayment  plus  interest  on  said 
difference  from  the  date  of  that 
prepayment. 

Fmally,  this  regulation  sets  out  the 
procedure  for  borrowers  who  wish  to 


take  advantage  of  this  prepayment 
program. 

List  of  Subjects  in  7  CFR  Fart  1786 

Accounting,  Administrative  practice 
and  procedure,  Electric  utilities. 

For  reasons  set  forth  in  the  preamble, 
REA  proposes  to  amend  Title  7  of  the 
Code  of  Federal  Regulations  to  add  a 
new  subpart  F  to  7  CFR  part  1786  to 
read  as  follows: 

PART  1786— PREPAYMENT  OF  REA 
GUARANTEED  AND  INSURED  LOANS 
TO  ELECTRIC  AND  TELEPHONE 
BORROWERS 

Subpart  F — Discounted  Prepayments  on 
REA  Elactrlc  Loans 

Sec. 

1786.150  Purpose. 

1786.151  Definitions  and  rules  of 
construction. 

1786.152  Prepayments  of  REA  loans. 

1786.153  Discounted  present  value. 

1786.154  Qualified  Notes. 

1786.155  Eligible  borrower. 

1786.156  Application  procedure. 

1 786. 157  Approval  of  applications. 

1786.158  Terms  and  conditions  of 
prepayment  agreement. 

1786.159  Outstanding  loan  documents. 

1786.160  Existing  wholesale  power 
contracts. 

1786.161  Loan  fund  audit. 

1786.162  Records. 
1786  163    Approvals. 

1786.164  Restrictions  to  additional  REA 
financing. 

1786.165  Borrowers  who  prepaid  under  this 
part  prior  to  October  21, 1992. 

Subpart  F — Discounted  Prepayments 
on  REA  Electric  Loans 

Authority:  7  U.S.C.  901  et  seq.,  Delegation 
of  Authority  by  the  Secretary  of  Agriculture, 
7  CFR  2.23,  Delegation  of  Authority  by  the 
Under  Secretary  for  Small  Community  and 
Rural  Development,  7  CFR  2.72. 

§1786.150    Purpose. 

This  subpart  sets  forth  the  policies 
and  procedures  of  REA  whereby 
borrowers  may  prepay,  with  private 
financing  or  internally  generated  funds, 
outstanding  REA  Notes  evidencing 
electric  loans  at  the  discounted  present 
value  of  the  REA  Notes,  pursuant  to  the 
provisions  of  section  306(B)  of  the  RE 
Act  as  amended  by  Public  Law  102-428, 
106  Stat.  2183.  adopted  October  21. 
1992. 

§  1786.151    Definitions  and  rules  of 
construction. 

(a)  Definitions.  As  used  in  this 
subpart: 

Administrator  means  the 
Administrator  of  the  Rural 
Electrification  Administration  (REA). 


Borrower  means  any  organization 
which  has  an  outstanding  note(s) 
evidencing  electric  loans  made  by  REA, 
or  has  previously  prepaid  such  notes 
under  subparts  C  and  E  of  this  part. 

Closing  shall  mean  the  closing  of  the 
prepayment  of  the  Qualified  Notes 
prescribed  by  the  prepayment 
agreement. 

Closing  date  shall  mean  any  business 
day  identified  as  such  by  the 
Government  in  its  notice  delivered  to 
the  Company  pursuant  to  §  1786.158. 

Construction  Fund  Account  means 
the  Cash — Construction  Fund — Trustee 
Account,  maintained  by  the  borrower 
pursuant  to  the  terms  of  the  outstanding 
REA  Loan  Contract. 

Direct  loan  means  a  loan  made 
pursuant  to  section  4  of  the  RE  Act. 

Discounted  present  value  shall  have 
the  meaning  set  forth  in  §  1786.153. 

Distribution  borrower  means  a 
borrower  that  sells  electric  power  and 
energy  at  retail  in  rural  areas. 

Electric  loan  means  a  Direct  loan  or 
an  Insured  loan  made  for  the  purpose  of 
furnishing  electric  energy  to  persons  in 
rural  areas. 

Governmenf  means  the  United  States 
of  America,  acting  through  the 
Administrator  of  the  Rural 
Electrification  Administration. 

Insured  loan  means  a  loan  made 
pursuant  to  Section  305  of  the  RE  Act. 

Lien  accommodation  means  the 
sharing  of  the  government's  (REA's)  lien 
on  property,  usually  all  property, 
covered  by  the  lien  of  the  REA 
Mortgage. 

Loan  guarantee  means  a  loan 
guarantee  under  Section  306  of  the  RE 
Act. 

Power  supply  borrower  medns  a 
borrower  that  sells  or  intends  to  sell 
electric  power  at  wholesale  to 
distribution  or  power  supply  borrowers 
pursuant  to  REA  wholesale  power 
contracts. 

Prepayment  agreement  shall  have  the 
meaning  set  forth  in  §  1786.158. 

Qualified  Notes  shall  have  the 
meaning  set  forth  in  §  1786.154.. 

RE  Act  means  the  Rural  Electrification 
Act  of  1936,  as  amended  (7  U.S.C.  901 
et  seq). 

REA  means  the  Rural  Electrification 
Administration,  an  agency  of  the  United 
States  Department  of  Agriculture. 

REA  Loan  Contract  means  the 
agreement,  as  amended,  supplemented, 
or  restated  from  time  to  time,  between 
a  borrower  and  REA  providing  for  loans 
or  loan  guarantees  pursuant  to  the  RE 
Act. 

REA  Mortgage  means  collectively 
those  mortgages  and  security 
agreements  made  by  and  among  the 
borrower,  the  Government,  and  third 
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parties,  if  appropriate  securing 
indebtedness  evidencing  electric  loans 
or  loan  guarantees  made  pursuant  to  the 
RE  Act. 

Rural  development  loans  means  loans 
or  grants  made  pursuant  to  Rural 
development  programs. 

Rural  development  programs  means 
loan  or  grant  programs  under  the 
Authority  of  the  Administrator  pursuant 
to  Sections  313.  501.  and  502  of  the  RE 
Act. 

Supplemental  lender  means  a  private 
lender  whose  loan  to  the  borrower  is 
secured  by  the  REA  mortgage. 

Tax  exempt  financing  means 
borrowing  evidenced  by  bonds,  notes 
and  other  evidence  of  indebtedness  the 
income  of  which  is  excluded  from  gross 
income  for  the  purposes  of  Chapter  1  of 
the  Internal  Revenue  Code  of  1986  (26 
U.S.Cch.  1). 

(b)  Rules  of  construction.  Unless  the 
context  shall  otherwise  indicate,  the 
terms  defined  in  §  1786.151  (a)  include 
the  plural  as  well  as  the  singular,  and 
the  singular  as  well  as  the  plural.  The 
words  "herein, ■■  "hereof  and 
"hereunder",  and  words  of  similar 
import,  refer  to  this  subpart  as  a  whole. 

§  1786.152    Prepayments  of  REA  loans. 

An  electric  loan  made  under  the  RE 
Act  shall  not  be  sold  or  prepaid  at  a 
value  that  is  less  than  the  outstanding 
principal  balance,  except  that,  on 
request  of  a  borrower,  an  electric  loan 
made  under  the  RE  Act.  or  a  portion  of 
such  a  loan,  that  was  advanced  before 
May  1, 1992,  or  has  been  advanced  for 
not  less  than  2  years,  shall  be  prepaid 
by  the  borrower  at  the  lesser  of  the 
outstanding  principal  balance  of  the 
loan  or  the  discounted  present  value 
thereof. 

§  1 768.1 53    Discounted  present  value. 

(a)  The  discounted  present  value  shall 
be  calculated  by  summing  the  present 
values  of  all  remaining  payments  on  all 
Qualified  Notes  to  be  prepaid  according 
to  the  following  formula  and  adjusted  as 
provided  in  paragraph  (b)  of  this  section 
if  tax  exempt  financing  is  used. 


Present  Value  = 


Pic 


k=l 


n 

i=i 


i.o+f 


Dl.      D2 


U65     366 


* 


Where. 

The  Greek  letter.  Sigma  (E)  means  the 
sum  of  the  following  terms. 


The  Greek  letter.  Pi  (n)  means  the 

product  of  the  following  terms. 

Pk  =  Total  payment,  including  interest  due  on 
the  K">  payment  date  following  the 
prepayment  date. 

n=  Total  number  of  remaining  payment 
dates. 

Dl,  =  Numtjer  of  days  in  the  i*  payment 
period  that  are  in  a  non-leap  year  (365- 
day  year). 

D2i  =  Number  of  days  in  the  i*  payment 
period  that  are  in  a  leap  year  (366-day 
year). 

I  =  The  discount  rate  applied  to  each 

transaction  will  be  ascertained  by  using 
data  specified  in  the  "Federal  Reserve 
Statistical  Release"  (H.15  (519)).  which 
is  published  each  Monday.  The 
availability  of  release  will  be  announced 
when  the  information  is  available  on 
(202)  452-3206.  See  adjustment  for  tax 
exempt  reflnancing  at  paragraph  (b)  of 
this  section.  The  sf»ecific  discount  rate 
will  be  based  on  the  discount  rate(s) 
specified  in  the  "Treasury  Constant 
Maturities"  section  of  this  publication 
eight  working  days  prior  to  the  closing 
and  will  be  interpolated  from  that 
information  as  follows: 


Remaining 
REA 

maturity  of 

loan: 

R.rf  Iacc 

Treasury  Con- 

At least 

ttian 

stant  Matunties 

»  years 

» 

years 

0 

2 

1-yeaf 

2 

3 

2-year 

3 

4 

3-year 

4 

5 

(1) 

5 

6 

5-year 

6 

7 

(2) 

7 

8 

7-year 

B 

9 

(3) 

9 

10 

(3) 

10 

11 

10-year 

11 

30 

(4) 

30 

35 

30-year 

Notes:  (1)  The  arithmetic  mean  t)etween 
ttie  3-yoar  and  5-year  Treasury  Constant 
Matunties;  i.e.,  if  3-year  rate  ts  3.00%  and  tne 
5-year  rate  is  4.00%  men  ttie  rate  used  would 
be  3.5%. 

(2)  The  arittimetic  mean  between  ttie  5-year 
and  7-year  Treasury  Constant  Maturities 
computed  as  above. 

(3)  A  straight  line  interpolated  rate  between 
the  7-year  rata  and  the  10-year  rate.  (See 
formula  below) 

(4)  A  straight  line  interpolated  rate  between 
the  10-year  note  and  the  30-year  Bond  using 
the  following  formula: 

((C  -  E)  (A  -  Bj) 

I    =    B*       

(F  -  E) 


Where: 

l  =  The  discount  rate  interpolated  from  the 
cost  of  money  to  the  Treasury. 

A  =The  Treasury  rate  for  the  most  recently 
published  maturity  greater  than  the 
borrowers  remaining  maturity,  i.e..  (if  the 
note  to  be  prepaid  has  a  maturity  of  more 
than  10  years  then  this  rate  is  the  30-year 
/       Treasury  rate) 

'  B  =  The  Treasury  rate  for  the  most  recently 
published  maturity  less  than  the 
borrowers  remaining  maturity,  i.e..  (if  the 
note  to  be  prepaid  has  a  maturity  of  more 
than  10  years  then  this  term  is  the  10- 
year  Treasury  rate) 

C  =  The  remaining  full  years  to  maturity  of 
the  borrowers  note.  Drop  all  fractions  of 
a  year  and  use  the  remaining  full  years. 

E=The  published  Treasury  term  m  years  for 
the  published  term  less  than  the 
remaining  term  in  years  to  maturity  of 
the  borrowers  note.  i.e..  (if  the  note  to  be 
prepaid  has  remaining  years  to  maturity 
between  10  and  30  years  then  this  term 
would  be  lOJ 

F  =  the  published  Treasury  term  in  years  for 
the  published  term  greater  than  the 
remaining  term  in  years  to  maturity  of 
the  borrowers  note,  i.e.,  (if  the  note  to  be 
prepaid  has  remaining  years  to  maturity 
between  10  and  30  years  then  this  term 
would  be  30). 

Note:  The  percentage  terms  used  in  the 
above  formula  will  be  truncated  to  two 
decimal  places.  For  the  purpose  of  the  terms 
A.  B,  E,  and  F  above  the  published  Treasury 
rate  and  term  shall  mean  the  Treasury 
Constant  Maturities  from  the  Federal  Reserve 
Statistical  Release  for  7  years.  10  years,  and 
30  years. 

(b)(1)  In  the  event  that  the  borrower 
prepays  a  loan  under  paragraph  (a)  of 
this  section  using  direct  or  indirect  tax 
exempt  financing,  the  discount  shall  be 
adjusted  to  ensure  that  the  borrower 
receives  a  benefit  that  is  no  greater  than 
the  benefit  the  borrower  would  receive 
if  the  borrower  used  financing  that  was 
not  tax  exempt.  The  borrower  shall 
certify  in  writing  whether  the  financing 
will  be  tax  exempt. 

(2)  The  discount  rate  established  in 
paragraph  (a)  of  this  section  shall  be 
adjusted  by  subtracting  from  that  rate 
the  difference  between  the  state  and 
local  bonds  interest  rate  in  the  most 
recently  published  Federal  Reserve 
Statistical  Release  from  the  most 
recently  published  A  utility  rate  in  that 
publication.  The  following  formula  will 
be  used: 

I,  =  I    -    (A    -    Te) 


Where: 

Ii  =  The  tax  exempt  adjusted  discount  rate. 
I  =  The  discount  rate  for  taxable  refinancing. 
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A  =  The  single  A  utility  rate  most  recently 

published  with  the  "Federal  Reserve 

Statistical  Release." 
Tt  xThe  state  &  local  bonds  interest  rate  most 

recently  published  with  the  "Federal 

Reserve  Statistical  Release." 
Note:  The  li  term  calculated  above  as  the 
tax  exempt  adjusted  discount  rate  will  be 
substituted  for  the  I  term  in  the  Present  Value 
formula  in  paragraph  (a)  of  this  section.  If  the 
result  of  the  above  adjustment  results  in  the 
borrower  prepaying  more  than  the  principal 
outstanding  on  the  note  to  be  prepaid,  the 
principal  amount  outstanding  will  be  the 
required  prepayment.  See  S  1786.152. 

S1786.154    Qualified  Notes. 

An  eligible  borrower  may  prepay 
Qualified  Notes  hereunder  at  the 
discounted  present  value.  A  Qualified 
Note  is  a  note  evidencing  an  REA 
electric  loan,  all  advances  of  which 
were  made  prior  to  May  1, 1992,  or  for 
not  less  than  2  years  prior  to  the  date 
of  prepayment.  See  §  §  1786.155(d)  and 
1786.158(h)  and  (j). 

f  1786.155    Eligible  borrower. 

To  be  eligible  to  prepay  an  electric 
loan  hereunder,  the  borrower  must  be  in 
compliance  with  the  following: 

(a)  The  borrower  shall  be  current  on 
all  payment  obligations  on  outstanding 
loans  made  or  guaranteed  by  REA.  For 
the  purpose  of  determining  eligibility 
for  prepayment,  a  default  by  a  power 
supply  borrower  from  which  a 
distribution  borrower  purchases 
wholesale  power  shall  not  be 
considered  a  default  by  the  distribution 
borrower; 

(b)  There  shall  exist  no  material 
defaults  under  the  borrower's  REA  Loan 
Contract  and  Mortgage; 

(c)  The  borrower  shall  not  have  had 
any  indebtedness  representing  loans 
made  or  guaranteed  by  REA 
restructured; 

(d)  The  borrower  shall  have  expended 
all  funds  advanced  pursuant  to  the  REA 
Loan  Contract  for  the  purposes  for 
which  such  funds  were  advanced.  A 
borrower  will  not  be  eligible  to  prepay 
hereunder  if  it  has  any  funds  advanced 
pursuant  to  the  REA  Loan  Contract  in  its 
Construction  Fund  Account;  and 

(e)  The  borrower  shall  be  current  on 
all  obligations  under  any  wholesale 
power  contract  with  an  REA  financed 
power  supply  borrower. 

f  1786.156    Application  procedure. 

Any  borrower  seeking  to  prepay 
Qualified  Notes  under  this  subpart 
should  apply  to  the  appropriate  REA 
Regional  Director  or  the  Director  of  the 
Power  Supply  Division  not  less  than  60 
days  prior  to  the  projected  closing  date. 
The  application  shall  provide  the 
following: 

(a)  Borrower's  REA  designation; 


(b)  Borrower's  name  and  address: 

(c)  A  certified  copy  of  a  resolution  of 
the  board  of  directors  of  the  borrower 
that  the  borrower  wishes  to  enter  into  a 
prepayment  agreement  providing  for  the 
prepayment  of  all  or  a  portion  of  its 
Qualified  Notes; 

(d)  Listing  of  each  Qualified  Note  to 
be  prepaid  by  loan  designation,  REA 
account  number,  advance  date,  maturity 
date,  original  amount,  and  outstanding 
balance; 

(e)  Evidence  that  the  borrower  has  the 
ability  to  obtain  the  financing  necessary 
to  prepay  its  Qualified  Notes  listed  in 
paragraph  (d)  of  this  section  and 
identification  of  the  source  of  financing 
and  the  need  if  any  of  obtaining  a  lien 
accommodation  from  REA;  and 

(f)  Such  additional  information  as  the 
Administrator  may  request. 

§  1 786.1 57    Approval  of  application*. 

(a)  The  applications  will  ordinarily  be 
reviewed  and,  the  borrower  will  be 
notified  promptly  as  to  whether  its 
application  has  been  approved.  If  the 
application  has  not  been  approved,  the 
borrower  will  be  informed  as  to  the 
reasons.  If  the  application  is  approved 
the  borrower  shall  thereafter  be 
provided  with  a  prepayment  agreement 
for  execution,  and  a  closing  will  be 
scheduled  pursuant  to  the  terms  of  the 
prepayment  agreement. 

(b)  The  Administrator  may  limit  the 
number  of  applications  approved  and 
closings  scheduled  from  time  to  time, 
taking  into  account,  among  other 
matters,  administrative  considerations 
of  the  REA. 

S 1 766.1 58    Terms  and  conditions  of 
prepayment  agreement 

Upon  receipt  of  a  satisfactory 
application,  REA  shall  provide  to  the 
borrower  for  its  execution  a  prepayment 
agreement,  in  form  and  substance 
satisfactory  to  REA  which  may  include 
the  following: 

(a)  Provide  for  the  prepayment  of  one 
or  more  Qualified  Notes  from  time  to 
time,  but  no  more  than  two  closings 
may  be  scheduled  in  any  calendar  year 
unless  a  third  closing  is  for  the 

ftrepayment  of  all  outstanding  electric 
oans  of  the  borrower; 

(b)  Set  forth  procedures  and  forms 
pursuant  to  which  the  borrower  will 
notify  REA  not  less  than  60  days  nor 
more  than  90  days  before  a  prepayment. 
The  notice  will  identify  the  REA 
Qualified  Note(s)  and  a  requested 
closing  date,  which  shall  be  a  scheduled 
monthly  or  quarterly  payment  date; 

(c)  Reserve  to  the  Administrator  the 
right  to  reschedule  closing  dates  to  meet 
administrative  considerations; 

(d)  Set  forth  closing  requirements 
identifying  the  location  and  manner  of 


payment,  and  all  documentation  and 
information  to  be  delivered  at  closing, 
including  opinions  of  counsel  and 
certificates  from  the  borrower; 

(e)  Provide  for  notice  to  be  given  by 
REA  to  the  borrower  not  more  than  8 
nor  less  than  3  business  days  before 
scheduled  closing  date  of  the  amount  to 
be  paid  at  closing  which  shall  include 
all  accrued  interest  and  the  discounted 
present  value  of  the  Qualified  Notes  to 
be  prepaid; 

(n  Provide  for  notice  of  the  120  month 
period  during  which  the  borrower's 
eligibility  for  direct  or  insured  loans 
will  be  restricted; 

(g)  Set  forth  representations  and 
warranties; 

(h)  Require  the  borrower  to  prepay 
each  Qualified  Note  specified  in  full; 

(i)  Require  the  borrower  to  identify 
the  source  of  the  financing  that  will  be 
used  directly  or  indirectly  to  refinance 
the  Qualified  Notes.  If  the  source  is 
other  than  internally  generated  funds, 
the  borrower  must  certify  in  writing 
whether  such  financing  will  be  tax 
exempt,  and  if  tax  exempt  financing  will 
be  used,  furnish  all  information  on  the 
terms  and  conditions  of  the  finaacing  as 
REA  may  require; 

(j)  Require  the  borrower  to  rescind  the 
unadvanced  balance  of  all  outstanding 
electric  loans  as  of  the  date  of  its 
application  for  prepayment; 

(k)  Require  the  borrower,  if  it  is  a 
party  to  a  wholesale  power  contract 
with  a  power  supply  borrower,  to 
provide  the  Administrator  with  such 
assurances  as  the  Administrator  may 
require  that  it  is  in  compliance  with  and 
will  continue  to  comply  with  its 
obligation  to  such  power  supply 
borrower; 

(1)  Provide  REA,  if  the  Administrator 
determines  it  necessary,  with  security 
for  all  outstanding  rural  development 
loans  and  amendments  to  any 
outstanding  rural  development  loan 
agreements  in  form  and  substance 
satisfactory  to  REA; 

(m)  Prescribe  remedies  for  violating 
the  terms  and  conditions  of  the 
prepayment  agreement; 

(n)  Provide  for  termination  by  REA  of 
the  right  for  the  borrower  to  prepay 
thereunder; 

(o)  Provide  evidence  that  any 
approvals  required  from  any 
supplemental  lender  have  been 
obtained;  and 

(p)  Set  forth  such  other  terms  and 
conditions  as  the  Administrator  shall 
deem  appropriate. 

§1786.159    Outstanding  loan  documents. 

(a)  Except  as  expressly  provided  in 
this  subpart,  the  borrower  shall  comply 
with  all  provisions  of  its  REA  Loan 


Federal  Register  /  Vol.  58.  No.  178  /  Thursday,  September  16,  1993  /  Proposed  Rules         48469 


Contract,  its  outstanding  notes  issued  to 
REA,  and  the  REA  Mortgage. 

(b)  Nothing  in  this  subpart  shall  affect 
any  rights  of  supplemental  lenders 
under  the  REA  Mortgage,  or  other 
creditors  of  the  borrower. 

(c)  Nothing  in  this  subpart  shall 
prohibit  a  borrower  from  making 
prepayments  of  any  loans  pursuant  to 
the  RE  Act  in  accordance  with  the  terms 
thereof. 

$1786.160    Existing  wholesale  power 
contracts. 

(a)  If  the  borrower  is  a  party  to  a 
wholesale  power  contract  with  a  power 
supply  borrower  financed  pursuant  to 
the  RE  Act  the  Administrator  may 
require  that  the  borrower  and  the  power 
supply  borrower  enter  into  a 
supplement  to  the  outstanding 
wholesale  power  contract  providing 
substantially  as  follows: 

So  long  as  any  of  the  notes  evidencing 
secured  loans  of  the  power  supply  borrower 
are  outstanding,  the  borrowm-  will  not, 
without  the  approval  in  writing  of  the  power 
supply  borrower  and  the  Administrator,  take 
or  suffer  to  be  taken  any  steps  for 
reorganization  or  to  consolidate  with  or 
merge  into  any  corporation,  or  to  sell,  lease 
or  transfer  (or  make  any  agreement  therefor) 
all  or  a  substantial  portion  of  its  assets, 
whether  now  owned  or  hereafter  acquired. 
The  power  supply  borrower  will  not 
unreasonably  withhold  or  condition  its 
consent  to  any  such,  reorganization, 
consolidation,  or  merger,  or  to  any  such  sale, 
lease  or  transfer  (or  any  agreement  therefor) 
of  assets.  The  power  supply  borrower  will 
not  withhold  or  condition  such  consent 
except  in  cases  where  to  do  otherwise  would 
result  in  rate  increases  for  the  other  members 
of  the  power  supply  borrower  or  impair  the 
ability  of  the  power  supply  borrower  to  repay 
its  secured  loans  in  accordance  with  their 
terms.  Notwithstanding  the  foregoing,  the 
borrower  may  take  or  suffer  to  be  taken  any 
steps  for  reorganization  or  to  consolidate 
with  or  merge  into  any  corporation  or  to  sell, 
lease  or  transfer  (or  make  any  agreement 
therefor)  all  or  a  substantia!  portion  of  its 
assets,  whether  now  owned  or  Itereafter 
acquired  without  the  power  supply 
l>orrower's  consent,  so  long  as  the  borrower 
shall  pay  such  portion  of  the  outstanding 
indebtedness  on  the  power  supply  borrower's 
notes  as  shall  be  determined  by  the  power 
supply  borrower  with  the  prior  written 
consent  of  the  Administrator  and  shall 
otherwise  comply  with  such  reasonable 
terms  and  conditions  as  the  Administrator 
and  power  supply  borrower  may  require 
either: 

(1)  To  eliminate  any  adverse  effect  that 
such  action  seems  likely  to  have  on  the  rates 
of  the  other  members  of  the  power  supply 
borrower,  or 

(2)  To  assure  that  the  power  supply 
borrower's  ability  to  repay  the  secured  loans 
and  other  obligations  of  the  power  supply 
borrower  in  accordance  with  their  terms  is 
not  impaired. 


(b)  Any  pa>7nent  owed  under  clause 
(1)  in  paragraph  (a)  of  this  section  which 
represents  a  portion  of  the  power  supply 
borrower's  indebtedness  on  notes  shall 
be  paid  by  the  borrower  directly  to  the 
holders  of  such  notes  for  application  by 
them  as  prepayments  in  accordance 
with  the  loan  documents  relating 
thereto. 

§  1786.161    Loan  fund  audit. 

In  the  event  that  a  borrower  shall 
prepay  all  its  outstanding  electric  loans 
REA  shall  have  the  right  to  audit  within 
six  (6)  months  of  closing  transactions 
involving  the  REA  Construction  Fund 
Account  established  and  maintained  by 
the  borrower  pursuant  to  the  terms  of 
the  REA  Loan  Contract  and  to  inspect 
all  books,  records,  accounts,  and  other 
documents  and  papers  of  the  borrower. 
Should  REA  determine  that  the 
borrower  has  made  disbursements  of 
funds  advanced  pursuant  to  the  REA 
Loan  Contracts  which  do  not  comply 
with  the  requirements  thereof,  the 
borrower  shall  be  required  to  pay  the 
REA  an  amount  equal  to  the  difference 
between  the  amount  which  the  borrower 
prepaid  hereunder  with  respect  to  such 
advances,  and  the  amount  which  the 
borrower  would  otherwise  have  been 
required  to  return  to  the  REA  as  a  result 
of  noncompliance  if  the  borrower  had 
not  prepaid  such  advances,  plus 
interest.  (See  7  CFR  Part  1721.  Post- 
Loan  Policies  and  Procedures  for 
Insured  Electric  Loans.) 

§1786.162    Records. 

(a)  If  a  borrower  with  outstanding 
rural  development  loans,  shall  prepay 
all  outstanding  electric  loans,  the 
records  of  such  borrower,  including 
records  relating  to  rural  development 
loans,  shall  be  subject  to  the  auditing 
procedures  prescribed  in  7  CFR  part 
1773,  for  so  long  as  such  rural 
development  loans  rem.ain  outstanding. 
REA  reserves  the  right  to  review  the 
records  of  the  borrower  relating  to  rural 
development  loans  to  determine  if  the 
borrower  is  in  compliance  with  REA 
guidelines. 

fb)  Borrowers  who  prepay  all  loans 
made  or  guaranteed  by  REA  and  are 
considering  applying  for  other  financial 
assistance  pursuant  to  the  RE  Act  are 
encouraged  to  file  the  end-of-year 
operating  report,  REA  Form  7. 

§1786.163    Approval*. 

The  borrower  shall  be  responsible  for 
obtaining  all  approvals  necessary  to 
consummate  the  transaction  as  required 
by  the  prepayment  agreement,  including 
such  approvals  as  may  be  required  by 
regulatory  bodies  and  other  lenders. 


§  1786.164    Restrictions  to  additional  REA 
financing. 

(a)  No  borrower  that  prepays  its 
electric  loan  at  a  discount  as  provided 
hereunder  may  apply  for  or  receive 
direct  or  insured  loans  during  the  120 
months  from  the  most  recent  closing 
date,  except  at  the  discretion  of  the 
Administrator.  During  the  120  month 
period  the  Administrator  may  consider 
providing  a  direct  or  insured  loan  if: 

(1)  It  is  necessary  to  assure  repayment 
of  or  to  protect  the  security  for  any 
outstanding  Government  direct  loans, 
insured  loans,  or  loan  guarantees:  or 

(2)  The  borrower's  system  has 
suffered  severe  physical  plant  related 
damage  due  to  conditions  beyond  its 
control  and  the  borrower  is  unable  to 
obtain  financing  to  restore  the  system 
from  non-REA  sources,  including  the 
Federal  Emergency  Management 
Agency,  and  is  unable  to  borrow  from 
private  sources. 

(b)  Upon  expiration  of  the  120 
months,  such  borrowers  may  apply  for 
direct  or  insured  loans  in  the  same 
manner  as  other  borrowers  provided 
that  such  borrowers  may  not  apply  for 
direct  or  insured  loans  for  facilities, 
construction  of  which  commenced  prior 
to  the  expiration  of  the  120  months. 

(c)  Borrowers  that  prepay  their  direct 
or  insured  REA  loans  under  this  subpart 
remain  eligible  for  certain  types  of 
financial  assistance  under  the  RE  Act, 
including  loan  guarantees  and  rural 
development  loans. 

§  1786.165    Borrowers  wtio  prepaid  under 
this  part  prior  to  October  21, 1992. 

(a)  A  borrower  that  had  prepaid,  prior 
to  the  date  of  enactment  of  Public  Law 
102-428  (106  Stat.  2183)  on  October  21. 
1992,  at  a  discount  rate  as  provided  at 
part  1786,  subpart  C: 

(1)  Shall  not  be  eligible  except  as 
stated  in  §  1786.164(a),  to  apply  for  or 
receive  direct  or  insured  loans  during 
the  180-month  period  beginning  on  the 
date  of  the  prepayment;  and 

(2)  Shall  not  be  eligible  to  apply  for 
or  receive  direct  or  insured  loans  from 
REA  until  the  borrower  has  repaid  to  the 
REA  the  sum  of: 

(i)  The  amount  (if  any)  by  which  the 
discount  the  borrower  received  by 
reason  of  the  prepaym.ent  exceeds  the 
discount  the  borrower  would  have 
received  had  the  discount  been  based  on 
the  cost  of  funds  to  the  Department  of 
the  Treasury  as  calculated  at  §  1786.153 
of  this  subpart  at  the  time  of  the 
prepayment;  and 

(ii)  Interest  on  the  amount  described 
in  paragraph  (a)(2)(i)  of  this  section  for 
the  period  beginning  on  the  date  of  the 
prepayment  and  ending  on  the  date  of 
the  repayment,  at  a  rate  equal  to  the 
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average  annual  cost  of  borrowing  by  the 
Department  of  the  Treasur>'.  This  rate 
will  be  calculated  first  on  the  date  of 
prepayment  and  at  one  year  inten-als 
from  that  date  based  on  the  same  U.S. 
Treasury  issues  published  in  the  Federal 
Reserve  Statistical  Release  closest  to 
that  date.  The  Treasury  rate  of  interest 
to  be  applied  for  each  year  will  be  the 
rate  for  the  Treasury  issue  of 
comparable  maturity  to  the  number  of 
years  from  the  prepayment  date  to  the 
repayment  date  and  at  one  year  intervals 
thereafter. 

lb)  Eff^^ct  on  e.xistjng  agreements.  If  a 
borrower  and  the  Administrator  have 
entered  into  an  agreement  with  respect 
to  a  prepayment  occurring  before 
October  21.  1992,  this  section 
(§  1736.165)  shall  supersede  any 
provision  in  the  agreement  relating  to 


the  restoration  of  eligibility  for  loans 
under  the  RE  Act. 

(c)  Borrowers  who  prepaid  prior  to 
October  1,  1987,  will  have  to  meet  the 
requirements  of  paragraph  (a)(2)  of  this 
section  to  be  eligible  for  assistance 
under  the  RE  Act  in  the  same  manner 
as  other  borrowers  with  respect  to  loan 
guarantees  and  the  rural  development 
loans. 

(d)  During  the  180  month  period 
described  in  paragraph  (a)(1)  of  this 
section  the  Administrator  may  consider 
providing  an  insured  loan,  if,  the 
conditions  described  in  §  1786.164(a) 
exist. 

(e)  Borrowers  may  not  apply  for  direct 
or  insured  lo-ans  for  facilities, 
construction  of  which  commenced  prior 
to  the  expiration  of  the  180  month 
period  described  in  paragraph  (a)(1)  of 
this  section. 


Dated:  September  9. 1993. 
Bob ).  Nash. 

Under  Secretary,  Small  Community  and  flura' 
Development 

NOTE:  This  appendix  will  not  appear  m  the 
Code  of  Federal  Regulations. 

Appendix  A  to  This  Proposed  Rule — 
Federal  Reserve  Statistical  Release  and 
Sample  Interpolation 

Sample  for  Information  Only 

FEDERAL  RESERVE  STATISTICAL 
RELEASE 

These  data  are  released  each  Monday  Th." 
availability  of  the  release  will  be  announced 
when  the  information  is  available  on  1 202) 
452-3206. 

H.15(519) 
For  inunediate  release  February  16, 1993 


Selected  Interest  Rates 

[Yields  in  percent  per  annum] 


Instruments 


1993 
Feb  8 


1993 
Feb  9 


1993 
Feb 
10 


1993 

Feb 

11 


1993 

Feb 

12 


Week  ending 


Feb 
12 


Feb  5 


1993 

Jan 


Federal  funds  (effective)  >  i  J 
Commercial  paper'  * ' 

1-rry>ntt> 

3-montti 

6-montti 

Finance  paper  placed  directly'  * « 

1 -month 

3-montti 

6-rTK>nth 

Bankers  acceptances  (top  rated))  *  "> 

3-montti 

6-montti 

CDs  (secondary  market))  • 

1-montti 

3-nxxitt> .- 

6-month 

Eurodollar  deposits  (London))  • 

l-fDonth 

3-rTx>nth 

6-month 

Bank  prime  loan^ '  'o 
Discount  window  borrowing^  n 
U.S.  government  securities 
Treasury  bills 

Auction  average' «  '^ 

3-month  

6-month  

1-year 

Auction  average  (investment) 'i 

3-month  

6-month  

Secondary  market )  «  i 

3-month  

6-month  

1-year ^ 

Treasury  constant  maturities') 

1-year 

2-year 

3-year 

5-year 

7-year _. 

10-year „ 


294 

314 
3.18 
3.27 

3.17 
3.27 
3.21 

3.05 
3.15 

3.07 
3.10 
3.23 

3.06 
3.13 
3.25 
6.00 
3.00 


2.94 
3.09 


3.00 
3.18 

2.92 
3.09 
3.30 

3.43 
4.16 
4.64 
5.49 
5.93 
6.37 


2.90 

3.13 
3.18 
3.27 

3.17 
3.28 
3.21 

3.08 
3.18 

3.08 
3.13 
3.22 

3.00 
3.13 
3.25 
6.00 
3.00 


2.93 
3.10 
3.34 

3.47 
4.20 
4.72 
5.55 
5.98 
6.41 


2.88 

3.14 
3.18 
3.27 

3.18 
3.28 
3.22 

3.08 
3.20 

3.08 
3.13 
3.26 

3.00 
3.13 
3.25 
6.00 
3.00 


2.94 
3.13 
3.36 

3.50 
4.27 
4.79 
5.63 
6.06 
6.40 


2.97 

3.14 
3.19 
3.28 

3.19 
329 
3.23 

3.05 
3.15 

3.08 
3.13 
3.27 

3.00 
3.13 
3.31 
6.00 
3.00 


2.92 
3.09 
3.31 

3.44 
4.20 
4.72 
5.58 
602 
6.37 


2.95 

3.16 
3.19 
3.27 

3.21 
3.28 
3.22 

3.05 
3.15 

3.09 
3.11 
3.24 

3.06 

3.13 

3.25 

6.001 

3.00 


2.93 
3.09 
3.30 

3.43 
4.20 
4.70 
5.57 
6.00 
6.35 


2.95 

3.14 
3.18 
3.27 

3.18 
3.28 
3.22 

3.06 
3.17 

3.08 
3.12 
3.24 

3.03 
3.13 
3.26 
6.00 
3.00 


2.94 
3.09 
3.32 

3.00 
3.18 

2.93 
3.10 
3.32 

3.45 
4.21 
4.71 
5.56 
6.00 
6.38 


3.15 

3.16 
3.21 
3.31 

3.20 
3.29 
3.22 

3.09 
3.18 

3.08 
3.14 
3.26 

3.05 
3.18 
3.29 
6.00 
3.00 


2.97 
3.10 


3.04 
3.19 

2.92 
3.10 
3.26 

3.41 
4.19 
4.70 
5.55 
5.98 
6.40 


3.02 

3.21 
3.25 
3.35 

3.25 
3.32 
3.29 

3.14 
3.23 

3.14 
3.19 
3.33 

3.09 
3.22 
3.37 
6.00 
3.00 


3.06 
3.17 
3.52 

3.13 
3.27 

3.00 
3.14 
3.35 

3.50 
4.39 
4.93 
5.83 
6.26 
6.60 
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Selected  IrrrEREST  Rates— Continued 

[YieWs  in  percent  per  annum) 


Instruments 


30-year  

Composite 

Over  10  years  (long  term)'* 
Corporate  bonds 

Moody's  seasoned 

AAA  

BAA  

A'Utilityi^  

State  &  local  twods'" 
CofTventK)f«l  mortgages'^ 


1993 
Feb  8 


7.18 
694 


7.77 
8  49 


1993 
Feb  9 


720 
696 


776 
849 


1993 
Feb 

10 


7.26 
702 


776 
8  52 


1993 
Feb 

11 


7.15 
698 


774 
8.50 

5.97 


1993 
Feb 

12 


713 
697 


7.71 
8  44 
785 

775 


Week  ending 


Feb 
12 


718 
697 


775 
849 
785 
597 
775 


Feb  5 


7  21 
6  98 


778 
8.50 
788 
6  04 
780 


1993 
Jan 


734 
7  17 


791 
867 
813 
616 
802 


4 

5. 
6. 
7. 


1.  The  dai»y  effective  federal  funds  rate  is  a  weighted  average  of  rates  on  trades  through  N.Y.  brokers. 

2.  Weekly  figures  are  averages  of  7  calendar  cfays  ending  on  Wednesday  of  the  current  week;  monthly  (igjres  include  each  calendar  day  in 
the  month. 

3.  Annualized  using  a  360-day  year  or  bank  interest.  ■ 
Quoted  on  a  discount  basis.                                                             ! 

An  average  of  offering  rates  on  commercial  paper  placed  by  several  leading  dealers  for  firms  whose  bond  rating  is  AA  or  the  equtvaient 
An  average  of  offering  rates  on  paper  directly  placed  by  finance  companies. 
Representative  closing  yields  for  acceptarKes  of  the  highest  rated  nxjney  center  banks. 

8.  An  average  of  dealer  offering  rates  on  nationally  tradedf  certificates  of  deposits. 

9.  Bid  rates  for  Eurodollar  deposits  at  1 1  a.m.  Lor>don  time. 

10.  One  of  several  base  rates  used  by  banks  to  price  short-term  business  loans 

1 1 .  Rate  for  the  Federal  Reserve  Bank  of  New  York. 

12.  Aucbon  date  for  daily  data;  weekly  arxJ  monthly  averages  computed  on  an  issue-date  basis 

13.  Yields  on  actively  traded  issues  adiusted  to  constant  maturities.  Source;  U  S.  Treasury. 

14.  Unweighted  average  of  rates  on  all  outstanding  bonds  neither  due  nor  callable  in  less  than  10  years. 

15.  Estimate  of  the  yield  on  a  recently  offered.  A-rafed  utility  bond  with  maturity  of  30  years  and  call  protection  of  5  years;  Friday  quotations 

16.  Bond  Buyer  Irvjex,  general  obligation,  20  years  to  maturity,  mixed  quality;  Thursday  quotations. 

17.  Contract  interest  rates  on  convnitments  for  fixed-rate  first  mortgages.  Source:  FHLMC. 
Note:  Weekly  and  monthly  figures  are  averages  of  business  days  unless  othenwise  noted. 


Description  of  the  Treasury  Constant 
Maturity  Series 

Yields  on  Treasury  securities  at  constant 
maturity  are  interpolated  by  the  U.S. 
Treasury  from  the  daily  yield  curve.  This 
curve,  which  relates  the  yield  on  a  security 
to  its  lime  to  maturity,  is  based  on  the  closing 


market  bid  yields  on  actively  traded  Treasury 
securities  in  the  over-the-counter  market. 
These  market  yields  are  calculated  from 
composites  of  quotations  reported  by  five 
leading  U.S.  Government  securities  dealers  to 
the  Federal  Reserve  Bank  of  New  York.  The 
constant  maturity  yield  values  are  read  from 
the  yield  curve  at  fixed  maturities,  currently 


1.  2.  3,  5,  7. 10.  and  30  years.  This  method 
provides  a  yield  for  a  10-year  maturity,  for 
example,  even  if  no  outstanding  security  has 
exactly  10  years  remaining  to  maturity. 

Sample  for  Information  Only 

SAMPLE  INTERPOLATION 


INTEREST  RATE  AND  DEBT  SERVICE 

RTB  Loans  for  tfie  week  of;  02/16/93 
10- Yr  Treasury  Constant  Maturity;  6.38% 
30-Yr  Treasury  Constant  Maturity;  7  18% 


Loan  Term 

Amort.  Period 

Interest  Rate 

Debt  Sen/ice                             Payment'Si  ,000 

13 

11 

650% 

12.744% 

S10.62 

14 

12 

6.53% 

12036% 

$10.03 

15 

13 

6.58% 

11.460% 

$9.55 

16 

14 

6.62% 

10.980% 

$9.15 

17 

15 

6.66% 

10.560% 

$8.80 

18 

16 

6.70% 

10.200% 

$8.50 

19 

17 

6.74% 

9.900% 

$825 

20 

18 

6.78% 

9.636% 

$3.03 

21 

19 

6.82% 

9.408% 

$7.84 

22 

20 

6.86% 

9.204% 

$7  67 

23 

21 

6.90% 

9.024% 

$7.52 

24 

22 

6.94% 

8.880% 

$7  40 

25 

23 

6.98% 

8748% 

$7.29 

26 

24 

7.02%                                        , 

8.628^i 

$7.19 

27 

25 

7.06% 

8.5320'b 

$7.11 

28 

26 

7.10% 
7.14% 

8.436% 

$7.03 

29 

27 

8.364% 

$6.97 

30 

28 

7.18% 

8.304% 

$6.92 

31 

29 

7.18% 

8208% 

$6.84 

32 

30 

718% 

8  124% 

$6.77 
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INTEREST  RATE  AND  DEBT  SERVICE— Continued 

RTB  Loans  tor  the  week  of:  02/1 6/93 
10-Yr  Treasury  Constant  Maturity:  6  38%     . 
30-Yr  Treasury  Constant  Maturity  7  18"o 


Loan  Term 

Anrxjrt  PeruDd 

Interest  Rata 

Debt  Service 

Paynient/$1 .000 

33 
34 
35 

31 
32 
33 

7  18% 
7  18*'. 
7  18% 

8052% 
7992*". 
7932% 

$671 
$6.66 
$661 

DATE 

30-YEAR 
RATE 

10-YEAR 
RATE 

01/11/93 
01/19'93 
01/25/93 
02'01/93 

738% 
743%  

7.31%  

7  23%   

6  57% 
668°. 
659°'. 
6  46'"o 

02/08/93 
02/16/93 

721%  

7  18% 

640% 

|FR  Doc  9,1-22623  Filed  9-15-93,  8:45  ami 

BILUNG  CODE  M10-1»-^ 

DEPARTMENT  OF  JUSTICE 
28CFRPart58 

Qualifications  for  Trustees 

AGENCY:  Department  of  Justice 
ACTION:  Proposed  rule. 

SUMMARY:  The  Department  of  Justice  is 
proposing^to  amend  the  qualifications 
required  for  membership  on  panels  of 
trustees  and  for  appointment  as  a 
standing  trustee.  In  addition,  the 
Department  is  proposing  to  make  certain 
technical  amendments  to  28  CFR  part 
58. 

DATES:  Written  comments  must  be 
submitted  on  or  before  October  18. 
1993. 

ADDRESSES:  Please  submit  written 
comments  to  the  General  Counsel. 
Executive  Office  for  the  United  States 
Trustees.  901  E  Street,  N\V..  room  780, 
Washington.  DC  20530 
FOR  FURTHER  INFORMATION  CONTACT: 
Patrick  Tinker.  Attorney-advisor, 
telephone  (202)  307-1399.  This  is  not  a 
toll-free  number. 

SUPPLEMENTARY  INFORMATION:  The 
United  States  Trustees  ("U.S.  Trustees") 
appoint  private  trustees  to  serve  in 
bankruptcy  cases  filed  under  title  11  of 
the  United  States  Code,  Pursuant  to  28 
U.S.C.  586(d),  the  Attorney  General  is 
required  to  prescribe  by  rule 
qualifications  for  membership  on  panels 
from  which  the  U.S.  Trustees  appoint 
trustees  to  serve  in  specific  bankruptcy 
cases  filed  under  chapter  7  of  the 
Bankruptcy  Code  (11  U.SC,  701-766). 
In  addition,  the  Attorney  General  is 


required  to  prescribe  by  rule 
qualifications  for  appointment  as  a 
standing  trustee  in  cases  filed  under 
chapters  12  and  13  of  the  Bankruptcy 
Code  (11  use   1201-1231.  1301-1330), 
The  qualifications  prescribed  by  the 
Attorney  General  pursuant  to  2))  U.S.C. 
586(d)  are  found  at  28  CFR  58.3.  58.4. 
The  proposed  rule  amends  these 
qualifications  by  adding  a  requirement 
that  the  applicant  have  three  years  of 
either  bankruptcy  experience  or 
experience  as  a  fiduciary.  In  addition, 
the  proposed  rule  clarifies  that  the  US. 
Trustees  have  authority  not  only  to 
establish  panels  of  trustees  in  the  first 
instance,  but  also  to  revise  and 
periodically  reconstitute  such  panels. 
Last,  the  proposed  rule  sets  forth  certain 
technical  amendments  to  28  CFR  part 
58. 

The  information  collection 
requirements  contained  in  this  proposed 
rule  have  been  forwarded  to  the  Office 
of  Management  and  Budget,  under  the 
provisions  of  the  Paperwork  Reduction 
Act.  for  review  and  clearance. 

List  of  Subjects  in  28  CFR  Part  58 

Bankruptcy.  Trusts  and  trustees 

For  the  reasons  set  forth  in  the 
preamble,  the  Department  of  Justice 
proposes  to  amend  28  CFR  part  58  as 
follows: 

PART  58— REGULATIONS  RELATING 
TO  THE  BANKRUPTCY  REFORM  ACT 
OF  1978 

1,  The  authority  citation  for  part  58  is 
revised  to  read  as  follows: 

Authority:  28  L'.S  C  509.  510.  586 

2,  Section  58,1  is  amended  by  revising 
paragraph  (a)  to  read  as  follows: 

§  58.1     Authorization  to  establish  panels  of 
private  trustees. 

(a)  Each  US,  Trustee  is  authorized  to 
establish,  revise,  and  periodically 
reconstitute  a  panel  of  private  trustees 
(the  "panel")  pursuant  to  28  U,S,C, 
586(a)(1), 
•        *        *         ft        * 

3,  Section  58.3  is  revised  to  read  as 
follows: 


§  58.3    Qualification  for  membership  on 
panels  of  private  trustees. 

(a)  To  be  eligible  for  appointment  to 
the  panel  and  to  retain  eligibility 
therefor,  an  individual  must  possess  the 
qualifications  described  in  paragraph  (b) 
of  this  section  in  addition  to  any  other 
statutory  qualifications.  A  corporation 
or  partnership  may  qualify  as  an  entity 
for  appointment  to  the  private  panel. 
However,  each  person  who,  in  the 
opinion  of  the  U.S,  Trustee  and  the 
Director,  performs  duties  as  trustee  on 
behalf  of  a  corporation  or  partnership 
must  individually  meet  the  standards 
described  in  paragraph  (b)  of  this 
section, 

(b)  In  order  to  qualify  for  membership 
on  the  panel,  a  person  must: 

(1)  Possess  integrity  and  good  moral 
character; 

(2)  Be  physically  and  mentally  able  to 
satisfactorily  perform  a  trustee's  duties; 

(3)  Be  courteous  and  accessible  to  all 
parties  with  reasonable  inquiries  or 
comments  about  a  dase  for  which  such 
individual  is  serving  as  private  trustee; 

(4)  Be  free  of  prejudices  against  any 
individual,  entity,  or  group  of 
individuals  or  entities  that  would 
interfere  with  unbiased  performance  of 
a  trustee's  duties; 

(5)  Be  unrelated  by  affinity  or 
consanguinity  within  the  degree  of  first 
cousin  to  any  employee  of  the  Executive 
Office  for  United  States  Trustees,  or  to 
any  employee  of  the  office  of  the  US, 
Trustee  for  the  district  in  which  he  or 
she  is  applying; 

(6)(i)  Be  a  member  in  good  standing 
of  the  bar  of  the  highest  court  of  a  state 
or  of  the  District  of  Columbia; 
(ii)  Be  a  certified  public  accountant: 
(iii)  Hold  a  bachelor's  degree  from  a 
full  four-year  course  of  study  (or  the 
equivalent)  of  an  accredited  college  or 
university  (accredited  as  described  in 
Part  II.  Section  III  of  Handbook  X118 
promulgated  by  the  United  States  Office 
of  Personnel  Management)  with  a  major 
in  a  business-related  field  of  study  or  at 
least  20  semester-hours  of  business- 
related  courses;  or  hold  a  masters  or 
doctoral  degree  in  a  business-related 
field  of  study  from  such  a  college  or 
university;  or 
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(iv)  Have  equivalent  experience  as 
deemed  acceptable  by  the  U.S.  Trustee: 

(7)(i)  Have  a  minimum  of  three  years 
of  bankruptcy  experience  that  includes 
representation  of  parties  in  cases  filed 
under  title  11  of  the  United  States  Code 
or  experience  in  the  discovery  and 
liquidation  of  estate  assets  in  such 
cases,  and  demonstrate  good  knowledge 
of  federal  bankruptcy  laws,  rules  and 
procedures;  or 

(ii)  Have  a  minimum  of  three  years  of 
experience  as  a  fiduciary,  which 
includes,  but  is  not  limited  to.  service 
as  executor,  administrator,  or  guardian 
in  the  probate  of  estates,  service  as 
trustee,  receiver,  custodian,  surety,  or 
service  in  any  other  capacity  in  which 
property  or  funds  are  collected,  held, 
and  disbursed  for  the  benefit  of  others; 
and 

(8)  Submit  an  application  under  oath, 
in  the  form  prescribed  by  the  Director, 
to  the  U.S.  Trustee  for  the  district  in 
which  appoint  is  sought. 

4.  Section  58.5  is  amended  by  revising 
the  last  sentence  to  read  as  follows: 

§58.5    Non-discrimination  in  appointment 

•  *  *  Each  U.S.  Trustee  shall  be 
guided  by  the  policies  and  requirements 
of  Executive  Order  11478  of  August  8, 
1969.  as  amended,  relating  to  equal 
employment  opportunity  in  the  Federal 
Government,  section  717  of  the  Civil 
Rights  Act  of  1964.  as  amended  (42 
U.S.C.  2000e-16).  section  15  of  the  Age 
Discrimination  in  Employment  Act  of 
1967.  as  amended  (29  U.S.C.  633a), 
section  504  of  the  Rehabilitation  Act  of 
1973.  as  amended  (29  U.S.C.  794),  the 
regulations  of  the  Department  of  Justice 
relating  to  discrimination  on  the  basis  of 
handicap  (28  CFR  part  39),  and  the 
regulations  of  the  Office  of  Personnel 
Management  relating  to  equal 
employment  opportunity  (5  CFR  part 
720). 

Dated:  September  3. 1993. 
Janet  Reno. 
Attorney  General. 
IFR  Doc.  93-22592  Filed  9-15-93:  845  am] 

BIIOJNG  CODE  4410-01-M 


DEPARTMENT  OF  DEFENSE 

Office  of  the  Secretary 

32  CFR  Part  199 

[D0D6OIO.8-R] 

RIN-720-AA19 

Civilian  Health  and  Medical  Progranfi  of 
the  Uniformed  Services  (CHAMPUS); 
Improved  Dependents'  Dental  Plan 

AGENCY:  Office  of  the  Secretary.  DoD. 


ACTION:  Proposed  rule. 


SUMMARY:  This  proposed  rule 
implements  the  Civilian  Health  and 
Medical  Program  for  the  Uniformed 
Services.  The  proposed  rule  establishes 
an  expanded  dental  program  for 
dependents  of  active  duty  members  of 
the  Uniformed  Services.  The 
amendment  specifically  describes:  the 
enhanced  benefit  structure;  enrollment 
and  eligibility  requirements;  premium 
cost-sharing;  and  benefit  payment 
levels.  We  believe  the  provisions  of  this 
amendment  will  provide  military 
families  with  the  high  quality  of  care 
they  desire  at  an  affordable  price. 
DATES:  Written  comments  must  be 
received  on  or  before  October  18,  1993. 
AOt}RESSES:  Forward  to  Office  of  the 
Civilian  Health  and  Medical  Program  of 
the  Uniformed  Services  (OCHAMPUS), 
Program  Development  Branch.  Aurora, 
CO  80045-6900. 

FOR  FURTHER  INFORMATION  CONTACT: 
David  E.  Bennett,  Office  of  Program 
Development,  OCHAMPUS,  Aurora, 
Colorado  80045-6900.  telephone  (303) 
361-1094. 

SUPPLEMENTARY  INFORMATION:  The  Basic 
Dependents'  Dental  Plan  was 
implemented  on  August  1. 1987. 
allowing  military  personnel  to 
voluntarily  enroll  their  dependents  in  a 
dental  health  care  program  that  includes 
diagnostic  and  preventative  benefits,  as 
well  as  simple  restoration  services. 
Under  this  program,  DoD  shares  the  cost 
of  the  premium  with  the  military 
sponsor.  Although  the  program  was 
viewed  as  a  major  step  in  benefit 
enhancement  for  military  families,  with 
enrollment  levels  reaching  as  high  as  60 
percent,  there  were  still  complaints  that 
the  enabling  legislation  was  too 
restrictive  in  scope  and  that  there 
should  be  expansion  of  services  to  better 
meet  the  needs  of  the  military  family. 

Congress  responded  to  these  concerns 
by  authorizing  the  Secretary  of  Defense 
to  develop  and  implement  an  Improved 
Dependents'  Dental  Plan  (The  Defense 
Authorization  Act  for  Fiscal  Year  1993, 
Pub.  L.  102-484.  section  701.  Revisions 
to  Dependents'  Dental  Program  Under 
CHAMPUS).  The  provisions  of  this  Act 
specified  the  expanded  benefit  source, 
as  well  as  maximiun  monthly  premiums 
for  members  and  their  families.  Cost- 
sharing  levels  for  the  expanded  benefits 
were  left  up  to  the  discretion  of  the 
Secretary  of  Defense  after  consultation 
with  the  other  administering 
Secretaries. 

Coverage/Benefits 

Under  the  ourent  Basic  Dependents' 
Dental  Program,  coverage  is  limited  to 


two  categories  of  dental  benefits:  (1) 
Diagnostic,  oral  examination,  preventive 
services  and  palliative  emergency  care 
paid  at  the  lower  of  the  actual  charge  or 
100  percent  of  the  insurer's  determined 
allowable  charge;  and  (2)  basic 
restorative  services  of  amalgam  and 
composite  restorations  and  stainless 
steel  crowns  for  primary  teeth,  and 
dental  appliance  repairs  paid  at  80 
percent  of  the  allowable  charge. 
Payment  to  a  participating  provider  is 
considered  payment  in  full,  less  the  20 
percent  cost-share  of  the  allowable 
charge  for  restorative  services. 
Nonparticipating  providers  are  paid  the 
same  amounts;  however,  the  beneficiary 
is  responsible  for  the  amount  of  the 
charge  for  all  services  above  the 
allowable  charge,  except  when  the 
dental  plan  is  unable  to  identify  a 
participating  provider  of  care  within  35 
miles  of  the  dependent's  place  of 
residence  with  appointment  availability 
within  21  calendar  days. 

Under  the  Improved  Dependents" 
Dental  Plan,  Congress  has  authorized  a 
broad  range  of  dental  ser\  ices,  the 
payment  levels  of  which  are  based  on 
actuarial  projections  and  budgeted 
program  costs.  The  enhanced  plan 
includes  those  services  currently  offered 
under  the  Basic  Dependents'  Dental 
Plan  ( examinations,  x-rays,  cleanings, 
sealants,  fillings)  along  with  the 
following  expanded  benefit  categories 
and  payment  levels: 


Covered  benefits 


Sealants  

Endodontics    (root    canal    treat- 
ment)   

Periodontics    (treatment    of    gum 

disease)  

Oral  Surgery  (extractions)  

Prosttiodontics  (bridges  and  derv 

tures)  

Orttiodontics  (braces)  

Crowns  and  Casts  


Pay- 
ment 
levels 
(per- 
cent) 


80 

'50 

■50 
'50 

50 
50 
50 


'  The  government  cost-share  wilf  not  be  less 
ttian  50  percent  of  ttie  insurer's  determined 
allowable  charges  for  these  categories  of 
dental  services. 

Preventative  and  diagnostic  services 
will  continue  to  be  paid  at  100  percent 
of  the  insurer's  allowable  charge,  with 
the  exception  of  sealants  which  will 
now  be  paid  at  the  80  percent  level. 
Basic  restorative  services  will  also 
remain  at  the  current  level  (80  percent 
of  the  allowable).  The  beneficiary  or 
sponsor  will  be  responsible  for  the 
difference  between  the  insurer's 
allowable  charge  and  the  established 
payment  level  for  each  category  of 
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benefit.  This  cost-share  amount  will 
represent  the  beneficiary's  or  sponsor's 
total  liability  when  dealing  with 
participating  providers. 

The  new  Benefit  program  will  also  be 
limited  by  an  annual  maximum  amount 
of  not  less  than  $1000  per  beneficiarj- 
for  nnn-orthodontic  dental  care  and  not 
less  than  a  $1000  lifetime  limit  per 
beneficiary  for  orthodontia. 

Enrollment 

The  Basic  Dependent's  Dental  Plan 
will  terminate  upon  implementation  of 
the  improved  plan.  The  effective  date  of 
this  change  is  30  days  from  date  of 
publication  of  the  final  rule  in  the 
Federal  Register.  Enrollment  in  the 
Improved  Dependents'  Dental  Plan  will 
be  automatic  for  all  active  duty  families 
in  the  United  States.  Puerto  Rico.  Guam 
and  the  U.S.  Virgin  Islands,  whose 
military  sponsors  are  known  to  have  at 
least  24  months  remaining  in  service, 
and  for  those  dependents  currently 
enrolled  in  the  Basic  Dependents' 
Dental  Plan  regardless  of  their  sponsors' 
remaining  time  in  service.  Enrollment 
criteria  for  sponsors  outside  the 
continental  United  States  remains 
unchanged. 

Those  who  intend  to  remain  in  the 
service  for  24  or  more  months,  whose 
families  are  not  automatically  enrolled 
in  the  new  plan,  may  enroll  them  at 
their  military  personnel  office  by 
completing  DD  Form  2494,  Uniformed 
Services  Active  Duty  Dependent  Dental 
Plan  (DDF)  Enrollment  Election.  DS 
Form  2494-1.  Supplemental  Uniformed 
Services  Active  EJuty  Dependent  Dental 
Plan  (DDP)  Enrollment  Form,  should  be 
used  when  dependents  are  residing  in 
two  or  more  physically  separate 
locations. 

Service  members  who  want  to  remove 
their  families  from  the  new  plan  may  do 
so  during  the  one-month  period  before 
the  date  on  which  the  expanded  plan 
goes  into  effect,  and  for  4  months  after 
the  beginning  date.  They  will  receive  a 
full  refund  of  all  premiums  deducted,  so 
long  as  the  program  has  not  been  used 
following  the  implementation  date.  Use 
of  the  new  plan  during  the 
disenroUment  period  will  constitute 
acceptance  of  the  plan  by  the  military 
sponsor  and  his  or  her  family.  Once  the 
new  plan  is  used,  the  family  cannot  be 
disenroiled.  and  the  premiums  will  not 
be  refunded. 

Premium  Payments 

Monthly  premiums  for  the  new  plan 
are  $9.65  for  a  single  member,  and 
$19.30  for  two  or  more  family  members. 
Payroll  deductions  for  the  new 
premiums  will  begin  a  month  prior  to 
the  starting  date  of  the  expanded 


benefit.  These  premium  rates  were 
selected  to  maximize  benefits  while  at 
tlie  same  time  maintaining  an 
approximate  60  percent  govemment/40 
percent  sponsor  cost-share  specified  in 
congressional  reports  and  meet 
appropriated  budget  levels.  These 
premiums  will  remain  in  effect  for  a 
minimum  of  16  months.  There  will  be 
no  reductions  in  premiums  for  enlisted 
members  in  pay  grades  E-4  and  below. 

Regulatory  Procedures 

Executive  Order  12291  requires  that  a 
regulatory  impact  analysis  be  performed 
on  any  major  rule.  A  "major  rule"  is 
defined  as  one  which  would  result  in  an 
annual  effect  on  the  national  economy 
of  $100  million  or  more,  or  which 
would  have  other  substantial  impacts. 

The  Regulatory  Flexibility  Act  (RFA) 
requires  that  each  federal  agency 
prepare,  and  make  available  for  public 
comment,  a  regulatory  flexibility 
analysis  when  the  agency  issues  a 
regulation  which  would  have  a 
significant  impact  on  a  substantial 
number  of  small  entities. 

This  proposed  rule  is  not  a  major  rule 
under  Order  12291.  The  changes  set 
forth  in  this  proposed  rule  are  minor 
revisions  to  existing  regulation.  In 
addition,  this  proposed  rule  will  have 
very  minor  impact  and  will  not 
significantly  affect  a  substantial  number 
of  small  entities.  In  light  of  the  above, 
no  regulatory  impact  analysis  is 
required. 

We  also  certify  that  this  proposed  rule 
has  been  reviewed  under  the  provisions 
of  the  October  23,  1991,  Executive  Order 
on  Civil  Justice  Reform.  This  proposed 
rule  meets  all  applicable  standards 
provided  in  that  executive  order. 

This  proposed  rule  does  not  impose 
information  collection  requirements. 
Therefore,  it  does  not  need  to  be 
reviewed  by  the  Executive  Office  of 
Management  and  Budget  under 
authority  of  the  Paperwork  Reduction 
Act  of  1980  (44  U.S.C.  3501-3511.) 

List  of  Subjects  in  32  CFR  Part  199 

Claims,  Handicapped,  Health 
insurance,  and  Military  personnel. 

Accordingly,  32  CFR,  part  199.  is 
proposed  to  be  amended  as  follows: 

1.  The  authority  citation  for  part  199 
continues  to  read  as  follows: 

Authority:  5  U.S.C.  301;  10  U.S.C  1079. 
1086. 

2.  Section  199.13  is  proposed  to  be 
amended  as  follows: 

a.  By  removing  paragraphs  (c)(5)(v) 
and  (c)(5)(vi);  (e)(2)(iii);  and  (e)(3)(iii). 

b.  By  redesignating  paragraphs 
(c)(5)(vii)  as  (c)(5)(v);  (e)(2)(iv).  (e)(2)(v). 
(e)(2){vi),  and  (e)(2)(vii)  as  (e)(2)(viu). 


(e)(2)(ix),  (e)(2)(x),  and  (e)(2)(xi):  and 
(e)(3)(iv)  and  (e)(3)(v)  as  (e)(3)(v)  and 
(e)(3)(vi). 

c.  Paragraph  (b)  by  adding  definitior.s 
endodontics."  "oral  surgery." 

"orthodontics."  "periodontics." 
"prosthodontics."  and  "sealants"  and 
placing  them  in  alphabetical  order;  by 
adding  paragraphs  (e)(2)(i)(B)(4); 
(e)(2){iii).  (e)(2)(iv).  (e)(2)(v).  (e)(2)(vi). 
and  (e)(2)(vii);  (e)(3)(iii)  and  (e)(3)(iv); 
and  (e)(3)(vii). 

d.  By  revising  the  section  heading; 
paragraphs  (c)(3)  and  (c)(4);  (e)2)(i)(C); 
(e)(2)(ii);  (e)(3)(i)  and  (e)(3)(ii);  and 
newly  redesignated  (e)(3)(v)  and 
{e)(3)(vi);  (n(l)(vi)  and  (0(l)(vii) 
introductory  text;  (g)(2)  and  (g)(3) 
introductory  text. 

§  199.13    Dependents'  dental  plan. 

■         *         *         •         • 

(b)*  •  • 

Endodontics.  The  etiology, 
prevention,  diagnosis,  and  treatment  of 
diseases  and  injuries  affecting  the  dental 
pulp,  tooth  root,  and  periapical  tissue  as 
further  defined  in  paragraph  (e)  of  this 
section. 


Oral  Surgery.  Surgical  procedures 
performed  in  the  oral  cavity  as  further 
defined  in  paragraph  (e)  of  this  section. 

Orthodontics.  The  supervision, 
guidance,  reduction,  correction,  and 
elimination  of  an  existing  malocclusion 
and  its  sequelae  as  further  defined  in 
paragraph  (e)  of  this  section. 
•        •        *        •        • 

Periodontics.  The  examination, 
diagnosis,  and  treatment  of  diseases 
affecting  the  supporting  structures  of  the 
teeth  as  further  defined  in  paragraph  (e) 
of  this  section. 


Prosthodontics.  The  diagnosis, 
planning,  making,  insertion,  adjustment, 
refinement,  and  repair  of  artificial 
devices  intended  for  the  replacement  of 
missing  teeth  and  associated  tissues  as  • 
further  defined  in  paragraph  (e)  of  this 
section. 
•        •        •        •        * 

Sealants.  A  resinous  material 
designed  for  application  on  the  occlusal 
surfaces  of  specified  teeth  to  seal  the 
surface  irregularities  to  previjnt  ingress 
of  oral  fluids,  food,  and  debris. 

(0*  *  • 

(3)  Enrollment 

(i)  Basic  active  duty  dependents' 
dental  benefit  plan.  "The  dependents, 
dental  plan  is  effective  from  August  1, 
1987,  up  to  the  date  of  implementation 
of  the  Improved  Active  Duty 
Dependents'  Dental  Benefit  Plan. 

(A)  Initial  enrollment.  Eligible 
dependents  of  members  on  active  duty 
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status  as  of  August  1,  1987  are 
automatically  enrolled  in  the  Active 
Duty  Dependents'  Dental  Plan,  except 
where  any  of  the  following  conditions 
apply: 

[1)  Remaining  period  of  active  duty  at 
the  time  of  contemplated  enrollment  is 
expected  by  the  active  duty  member  or 
the  Uniformed  Service  to  be  less  than 
two  years,  except  that  such  members' 
dependents  may  be  enrolled  during  the 
initial  enrollment  period  for  benefits 
beginning  August  1, 1987  provided  that 
the  member  has  at  least  six  months 
remaining  in  the  initial  enlistment  term. 
Enrollment  of  dependents  is  for  a  period 
of  24  months,  subject  to  the  exceptions 
provided  in  paragraph  (c)(5)  of  this 
section. 

(2)  Active  duty  member  has 
completed  an  election  to  disenroU  his  or 
her  dependents  from  the  Basic  Active 
Duty  Dependents'  Dental  Beneht  Plan. 

[3]  Active  duty  member  has  only  one 
dependent  who  is  under  four  years  of 
age  as  of  August  1,  1987,  and  the 
member  does  not  complete  an  election 
form  to  enroll  the  child. 

(B)  Subsequent  enrollment.  Eligible 
active  duty  members  may  elect  to  enroll 
their  dependents  for  a  period  of  not  less 
than  24  months,  provided  there  is  an 
intent  to  remain  on  active  duty  for  a 
period  of  not  less  than  two  years  by  the 
member  and  the  Uniformed  Service. 

(C)  Inclusive  family  enrollment.  All 
eligible  dependents  of  the  active  duty 
member  must  be  enrolled  if  any  are 
enrolled,  except  that  a  member  may 
elect  to  enroll  only  those  dependents 
who  are  remotely  located  from  the 
member  (e.g.,  a  child  living  with  a 
divorced  spouse  or  a  child  in  college). 

(ii)  Improved  active  duty  dependents' 
dental  benefit  plan.  The  expanded 
dependents'  dental  plan  is  effective  30 
days  from  the  date  of  publication  of  the 
final  rule  in  the  Federal  Register.  The 
Basic  Active  Duty  Dependents'  Dental 
Benefit  Plan  terminates  upon 
implementation  of  the  improved  plan. 

(A)  Initial  enrollment.  Enrollment  in 
the  Improved  Active  Duty  Dependents' 
Dental  Benefit  Plan  will  be  automatic 
for  all  eligible  dependents  of  active  duty 
members  known  to  have  at  least  24 
months  remaining  in  service,  and  for 
those  dependents  currently  enrolled  in 
the  Basic  Dependents'  Dental  Benefit 
Plan  regardless  of  the  military  member's 
remaining  time  in  service  unless  the 
active  duty  member  elects  to  disenroll 
his  or  her  dependents  during  the  one- 
time disenrollment  option  period  (one- 
month  period  before  the  date  on  which 
the  expanded  plan  goes  into  effect,  and 
for  4  months  after  the  beginning  date). 
Those  active  duty  members  who  intend 
to  remain  in  the  service  for  24  months 


or  more,  whose  dependents  are  not 
automatically  enrolled,  may  enroll  them 
at  their  military  personnel  office  by 
completing  the  appropriate  Uniformed 
Services  Active  Duty  Dependents' 
Dental  Plan  Enrollment  Election  Form. 

Noie:  Use  of  the  new  plan  during  the  one- 
time disenrollment  option  period  by  a 
dependent  currently  enrolled  in  the  Basic 
Dependents'  Dental  Benefit  Plan,  constitutes 
acceptance  of  the  plan  by  the  military 
sp>onsor  and  his  or  her  family.  Once  the  new 
plan  is  used,  the  family  cannot  be 
disenrolled,  and  the  premiums  will  not  be 
refunded. 

(B)  Subsequent  enrollment.  Eligible 
active  duty  members  may  elect  to  enroll 
their  dependents  for  a  period  of  not  less 
than  24  months,  provided  there  is  an 
intent  to  remain  on  active  duty  for  a 
period  of  not  less  than  two  years  by  the 
member  and  the  Uniformed  Service. 

(C)  Inclusive  family  enrollment.  All 
eligible  dependents  of  the  active  duty 
member  must  be  enrolled  if  any  are 
enrolled,  except  that  a  member  may 
elect  to  enroll  only  those  dependents 
who  are  remotely  located  from  the 
member  (e.g.,  a  child  living  with  a 
divorced  spouse  or  a  child  in  college). 

(D)  Enrollment  Period.  Enrollment  of 
dependents  is  for  a  period  of  24  months 
except  when: 

[1]  The  dependent's  enrollment  is 
based  on  his  or  her  current  enrollment 
in  the  Basic  Active  Duty  Dependents' 
Dental  Benefit;  or 

(2)  One  of  the  conditions  for 
disenrollment  in  paragraph  (c)(5)  of  this 
section  is  met. 

(4^  Beginning  dates  of  eligibility. 

(i)  Basic  active  duty  dependents' 
dental  benefit  plan. 

(A)  Initial  enrollment.  The  beginning 
date  of  eligibility  for  benefits  is  August 
1,  1987. 

(B)  Subsequent  enrollment.  The 
beginning  date  of  eligibility  for  benefits 
is  the  first  day  of  the  month  following 
the  month  in  which  the  election  of 
enrollment  is  completed,  signed,  and 
received  by  the  active  duty  member's 
Service  representative,  except  that  the 
date  of  eligibility  shall  not  be  earlier 
than  September  1,  1987. 

(ii)  Improved  active  duty  dependents' 
dental  benefit  plan. 

(A)  Initial  enrollment.  The  beginning 
date  of  eligibility  for  benefits  is  October 
18,  1993. 

(B)  Subsequent  enrollment.  The 
beginning  date  of  eligibility  for  benefits 
is  the  first  day  of  the  month  following 
the  month  in  which  the  election  of 
enrollment  is  completed,  signed,  and 
received  by  the  active  duty  member's 
Service  representative,  except  that  the 
date  of  eligibility  shall  not  be  earlier 
than  the  first  of  the  month  following  the 


month  of  implementation  of  the 
expanded  benefit. 

•  *        •        •        « 

(e)'  •   • 

(2)*   •   • 

(i)*   *   • 

(B)*   •   • 

(4)  Sealants  once  per  lifetime  per 
tooth  (01351). 

{C)£mergency  services.  Emergency 
services,  including  palliative  treatment 
of  dental  pain  (09110),  professional 
consultation  (09310),  professional  visits 
(09440),  drugs  (09610  and  09630),  and 
postsurgical  complications  (09930) 

•  *         •         *         • 

(ii)  Restorative.  Benefits  may  be 
extended  for  basic  restorative  services  of 
amalgam,  composite  restorations,  and 
crowns  when  performed  directly  by 
dentists  or  dental  hygienists,  or  under 
orders  and  supervision  by  dentists,  as 
authorizeo  under  paragraph  (f)  of  this 
section.  These  services  are  defined 
(subject  to  the  dental  plan's  exclusions, 
limitations,  and  benefit  determination 
rules  as  adopted  by  OCHAMPUS)  using 
the  American  Dental  Association, 
Council  on  Dental  Care  Programs'  Code 
on  Dental  Procedures  and  Nomenclature 
as  follows: 

(A)  Amalgam  restorations,  including 
polishing  of  one  to  four  or  more  surfaces 
for  primary  and  permanent  teeth  and 
included  within  the  range  of  02110  and 
02161. 

(B)  Silicate  restorations  (02210). 

(C)  Resin  restorations  (subject  to 
accepted  dental  practice)  of  one  to  four 
surfaces  and  included  within  the  range 
of  02330  and  02335. 

(D)  Metallic  onlay  (02540). 

(E)  Crowns  and  casts  within  the  range 
of02740  and  02810. 

(F)  Recementation  of  inlay  (02910) 
and  crown  (02920). 

(G)  Stainless  steel  crowns  for  primary 
(02930)  and  permanent  teeth  (02931), 
with  resin  window  (02933). 

(H)  Prefabricated  resin  crown  (02932). 

(I)  Crown  buildup/substrate  (02950). 

(J)  Pin  retention  in  addition  to 
restoration  (02951). 

(K)  Cast  post  and  core  in  addition  to 
crown  (02952  and  02954). 

(L)  Temporary  crown  (02970) 

(M)  Crown  repair  (02980). 

(iii)  Endodontic  sen-ices.  Benefits  may 
be  extended  for  those  dental  services 
involved  in  treatment  of  diseases  and 
injuries  affecting  the  dental  pulp,  tooth 
root,  and  periapical  tissue  to  include 
therapeutic  pulpotomy/pulpectomy. 
root  canal  therapy  when  performed 
directly  by  dentists  as  authorized  under 
paragraph  (f)  of  this  section.  These 
services  are  defined  (subject  to  the 
dental  plan's  exclusions,  limitations.    . 


48476        Federal  Register  /  Vol.  58,  No.  178  /  Thursday.  September  16.  1993  /  Proposed  Rules 


and  benefit  determination  rules  as 
adopted  by  CKrHAMPUS)  using  the 
American  Dental  Association,  Council 
on  Dental  Care  Programs'  Code  on 
Dental  Procedures  and  Nomenclature  as 
follows: 

(A)  Pulp  cap  (excluding  final 
restoration)  (03120). 

(B)  Therapeutic  pulpotomy/ 
pulpectomy  (03220). 

(C)  Root  canal  therapy  (excluding 
final  restoration]  included  within  the 
range  of  03310  and  03330. 

(D)  Apexification/recalcification 
(03350). 

(E)  Apicoertomy'periradicular 
surgery  included  within  the  range  of 
03410  and  03426. 

(F)  Retrograde  filling  (03430) 

(G)  Root  amputation  (3450). 

(H)  Hemisection  (not  including  root 
canal  therapy)  (3920). 

(iv)  Periodontic  services.  Benefits  may 
be  extended  for  those  dental, services 
involved  in  prevention  and  treatment  of 
diseases  affecting  the  supporting 
structures  of  the  teeth  to  include 
periodontal  prophylaxis,  gingivectomy 
or  gingivoplasty,  gingival  curettage,  etc.. 
when  performed  directly  by  dentists  as 
authorized  under  paragraph  (f)  of  this 
section.  These  services  are  defined 
(subject  to  the  dental  plan's  exclusions, 
limitations,  and  benefit  determination 
rules  as  adopted  by  OCHAMPUS)  using 
the  American  Dental  Association, 
Council  on  Dental  Care  Programs'  Code 
on  Dental  Procedures  and  Nomenclature 
as  follows: 

(A)  Gingivectomy  or  gingivoplasty 
(04210  and  04211). 

(B)  Gingiva!  curettage  (04220). 

(C)  Gingival  flap  procedure  (04240) 

(D)  Crown  lengthening  (04249). 

(E)  Mucogingival  surgery  (04250) 

(F)  Osseous  surgery  (04^60  and 
04265). 

(G)  Guided  tissue  regeneration 
(04268). 

(H)  Soft  tissue  graft  procedures  (04270 
and  04271). 

(!)  Periodontal  root  planing  (04341) 

(])  Periodontal  prophylaxis  (04910). 

(K)  Unscheduled  dressing  change 
(04920). 

(v)  Prosthodontic  services.  Benefits 
may  be  extended  for  those  dental 
ser\'ices  involved  in  making,  insertion, 
adjustment,  relmement.  end  repair  of 
artificial  teeth  and  associated  tissues  to 
include  removable  complete  and  partial 
dentures,  fixed  crowns  and  bridges 
whan  performed  directly  by  dentists  as 
authorized  under  par-agraph  (f)  of  this 
section.  These  services  ar&<lefined 
(subject  to  the  dental  plan's  exclusions, 
limitations,  and  benefit  determination 
rules  as  adopted  by  OCHAMPUS)  using 
the  American  Dental  Association, 


Council  on  Dental  Care  Programs'  Code 
on  Dental  Procedures  and  Nomenclature 

as  follows: 

(A)  Complete  dentures  (05110  and 
05120). 

(B)  Immediate  dentures  (05130  and 
05140). 

(C)  Partial  denture  included  within 
the  range  05211  and  05214. 

(D)  Adjustment  of  complete  and 
partial  dentures  included  within  the 
range  05410  and  05422. 

(E)  Repair  of  dentures  included 
within  the  range  05510  and  05660. 

(F)  Rebasing  and  relining  of  complete 
and  partial  dentures  included  within 
the  range  05710  and  05721. 

(G)  Relining  of  complete  and  partial 
dentures  included  within  the  range 
05730  and  05761. 

(H)  Temporary  complete  and  partial- 
stayplate  dentures  included  within  the 
range  05810  and  05821. 

(I)  Tissue  conditioning  for  dentures 
(05850  and  05851). 

(J)  Pontic  included  within  the  range 
06210  and  06242. 

(K)  Onlay  (6540). 

(L)  Retainer-cast  metal  for  acid  etch 
bridge  (06545). 

(M)  Crowns  included  within  the  range 
06750  and  06792. 

(N)  Recement  of  bridge  (06930). 

(O)  Post  and  core  in  addition  to  bridge 
retainer  (06970  and  06972). 

(P)  Retainer  crown  buildup  (06973). 

(Cy  Bridge  repair  (06980). 

(vi)  Orthodontic  services.  Benefits 
may  be  extended  for  those  dental 
services  involved  in  the  reduction  or 
elimination  of  an  existing  malocclusion 
through  the  u.se  of  orthodontic 
procedures  and  devices  when 
performed  directly  by  dentists  as 
authorized  under  paragraph  (f)  of  this 
section  to  include  in-process 
orthodontia.  These  services  are  defined 
(subject  to  the  dental  plan's  exclusions, 
limitations,  and  benefit  determination 
rules  as  adopted  by  OCHAMPUS)  using 
the  .American  Dental  Association, 
Council  on  Dental  Care  Programs'  Code 
on  Dental  Procedures  and  Nomenclature 
as  follows: 

(A)  Radiogriphs  (00290  and  00340) 

(B)  Diagnostic  casts  (00470). 

(C)  Removable  and  fixed  appliance 
therapy  (minor  and  interceptive 
treatment)  included  within  the  range 
08110  and  08370. 

(D)  Comprehensive  orthodontic 
treatment  (transitional  and  permanent 
dentition)  included  within  the  range 
08460  and  08580. 

(E)  Treatment  of  atypical  or  extended 
skeletal  case  (08650). 

(F)  Post  treatment  stabilization 
(08750). 

Note:  Coverage  of  ia-process  orthodontia  is 
limited  to  services  rendered  on  or  after  the 


date  of  enrollment  in  the  expanded 
dependents'  dental  plan. 

(vii)  Ora7  surgery  services.  Benefits 
may  be  extended  for  basic  surgical 
procedure  of  the  extraction, 
reimplantation,  stabilization  and 
repositioning  of  teeth,  alveolopasties. 
incision  and  drainage  of  abscesses, 
suturing  of  wounds,  biopsies,  etc..  when 
performed  directly  by  dentists  as 
authorized  under  paragraph  (f)  of  this 
section.  These  services  are  defined 
(subject  to  the  dental  plan's  exclusions, 
limitations,  and  benefit  determination 
rules  as  adopted  by  OCHAMPUS)  using 
the  American  Dental  Association, 
Council  on  Dental  Care  Programs'  Code 
on  Dental  Procedures  and  Nomenclature 
as  follows; 

(A)  Tooth  extractions  (07110  and 
07120). 

(B)  Root  removal — exposed  roots  , 
(07130) — included  in  procedure  07110 

(C)  Surgical  removal  of  erupted  tooth 
(07210). 

(D)  Removal  of  impacted  teeth 
included  within  the  range  07220  and 
7240. 

(E)  Surgical  removal  of  residual  tooth 
roots  (07250). 

(F)  Oral  antral  fistula  closure  (07260) 

(G)  Tooth  reimplantation  and/or 
stabilization  of  accidentally  evulsed  or 
displaced  tooth  and/or  alveolus  (07270). 

(H)  Alveoloplasties  (07310  and 
07320). 

(I)  Removal  of  exostosis — maxilla  or 
mandible  (07470). 

{])  Incision  and  drainage  of  abscess 
(07510). 

(K)  Suturing  of  wounds  included 
within  the  range  07910  and  07912. 

(L)  Excision  of  pericoronal  gingiva 
(07971). 

(M)  Surgical  exposure  of  impacted  or 
unerupted  tooth  for  orthodontic  reasons 
(07280). 

(N)  Surgical  exposure  of  impacted  or 
unerupted  teeth  (07281). 

(O)  Surgical  repositioning  of  teeth 
(07290). 

(P)  Transseptal  fiberotomy  (07291). 

•  •  •  ft  • 

(3)   •    *    • 

(i)  Diagnostic,  preventive,  and 
emergency  palliative  services.  Enrolled 
dependents  of  active  duty  members  or 
their  sponsors  are  responsible  for  the 
payment  of  only  those  amounts  which 
are  for  services  rendered  by 
nonparticipating  providers  of  care 
which  exceed  the  equivalent  of  tlie 
statewide  or  regional  prevailing  fee 
levels  as  established  by  the  insurer, 
except  in  the  case  of  sealants  where  the 
dependents  or  their  sponsors  will  also 
be  responsible  for  payment  of  20 
percent  of  the  insurer's  determined 
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allowable  amount.  Where  the  dental 
plan  is  unable  to  identify  a  participating 
provider  of  care  within  35  miles  of  the 
dependent's  place  of  residence  with 
appointment  availability  within  21 
calendar  days,  the  dental  plan  will 
reimburse  the  dependent,  or  sponsor,  or 
the  non participating  provider  selected 
by  the  dependent  witbin  35  miles  of  the 
dependent's  place  of  residence  at  the 
level  of  the  provider's  usual  fees  less  20 
percent  of  the  insurer's  allowable 
amount  for  sealants. 

(ii)  Restorative  services.  Enrolled 
dependents  of  active  duty  members  or 
their  sponsors  are  responsible  for 
payment  of  20  percent  of  the  amounts 
determined  by  the  insurer  for  services 
rendered  by  participating  providers  of 
care,  or  20  percent  of  these  amounts 
plus  any  remainder  of  the  charges  made 
by  nonparticipating  providers  of  care, 
except  in  the  case  of  crowns  and  casts 
where  the  dependents  or  their  sponsors 
will  be  responsible  for  payment  of  50 
percent  of  the  insurer's  determined 
allowable  amount.  Where  the  dental 
plan  is  unable  to  identify  a  participating 
provider  of  care  within  35  miles  of  the 
dependent's  place  of  residence  with 
appointment  availability  within  21 
calendar  days,  dependents  or  their 
sponsors  are  responsible  for  payment  of 
20  percent  (50  percent  in  case  of  crovnis 
and  casts)  of  the  charges  made  by 
nonparticipating  providers  located 
within  35  miles  of  the  dependent's 
place  of  residence. 

(iii)  Endodontic,  periodontic,  and  oral 
surgery  services.  Enrolled  dependents  of 
active  duty  members  or  their  sponsors 
are  responsible  for  payment  of  not  more 
than  50  percent  of  the  amounts 
determined  by  the  insurer  for  services 
rendered  by  participating  providers  of 
care,  or  not  more  than  50  percent  of 
these  amounts  plus  any  remainder  of 
the  charges  made  by  nonparticipating 
providers  of  care.  Where  the  dental  plan 
is  unable  to  identify  a  participating 
provider  of  care  within  35  miles  of  the 
dependent's  place  of  residence  with 
appointment  availability  within  21 
calendar  days,  dependents  or  their 
sponsors  are  responsible  for  payment  of 
not  more  than  50  percent  of  the  charges 
made  by  nonparticipating  providers 
located  within  35  miles  of  the 
dependent's  place  of  residence. 

liv)  Prosthodontic  and  orthodontic 
services.  Enrolled  dependents  of  active 
duty  members  or  their  sponsors  are 
responsible  for  payment  of  50  percent  of 
the  amounts  determined  by  the  insurer 
for  services  rendered  by  participating 
providers  of  care,  or  50  percent  of  these 
amounts  plus  any  remainder  of  the 
charges  made  by  nonparticipating 
providers  of  care.  Where  the  dental  plan 


is  unable  to  identify  a  participating 
provider  of  care  within  35  miles  of  the 
dependent's  place  of  residence  with 
appointment  availability  within  21 
calendar  days,  dependents  or  their 
sponsors  are  responsible  for  payment  of 
50  percent  of  the  charges  made  by 
nonparticipating  providers  located 
within  35  miles  of  the  dependent's 
place  of  residence. 

(v)  Services  "by  report".  Enrollment  of 
active  duty  members  or  their  sponsors 
are  responsible  for  payment  of  these 
services  in  accordance  with  their 
relationship  to  the  otherwise  authorized 
benefit  procedures.  For  example,  home 
visit  charges  which  occur  primarily  for 
the  purpose  of  rendering  restorative 
services  require  payment  of  20  percent, 
while  a  home  visit  for  purposes  of 
dental  prophylaxis  does  not  require 
payment  of  the  20  percent  except  for 
sealants.  Payment  of  any  remaining 
amount  in  excess  of  the  prevailing 
charge  Hmits  established  by  the  insurer 
would  be  required  for  services  rendered 
by  nonparticipating  providers  in  either 
of  the  examples  given,  subject  to  the 
exceptions  for  dependent  lack  of  access 
to  participating  providers  as  provided  in 
paragraphs  (e)(3)(i)  through  (e)(3)(iv)  of 
this  section.  The  contracting  dental 
insurer  may  recognize  a  "by  report" 
condition  by  providing  additional 
allowance  to  the  primary  covered 
procedure  instead  of  recognizing  or 
permitting  a  distinct  billing  for  the  "by 
report"  service. 

(vi)  Amounts  over  the  dental  insurer's 
established  allowance  for  charges.  It  is 
the  responsibihty  of  the  dental  plan 
insurer  to  determine  allowable  charges 
for  the  procedures  identified  as  benefits 
of  this  plan.  All  Benefits  of  the  plan  are 
based  on  the  insurer's  determination  of 
the  allowable  charges,  subject  to  the 
exceptions  for  lack  of  access  to 
participating  providers  as  provided  in 
paragraphs  (e){3)(i)  through  (e)(3)(iv)  of 
this  section. 

(vii)  Maximum  coverage  amounts. 
Enrolled  dependents  of  active  duty 
members  are  subject  to  an  annual 
maximum  coverage  amount  for  non- 
orthodontic  dental  benefits  and  a 
lifetime  maximum  coverage  amount  for 
orthodontia  as  estabhshed  by  the 
Secretary  of  Defense  or  designee. 
•        •        •        •        • 

(0  •  *  • 
(1)  *  •  ' 

(vi)  Participating  provider.  An 
authorized  provider  may  elect  to 
participate  and  accept  the  fee  or  charge 
determinations  as  established  and  made 
known  to  the  provider  by  the  dental 
plan  insurer.  "The  fee  or  charge 
determinations  are  binding  upon  the 


provider  in  accordance  with  the  dental 
plan  insurer's  procedures  for 
participation.  The  authorized  provider 
may  not  participate  on  a  claim-by-claim 
basis.  The  participating  provider  must 
agree  to  accept  within  one  day  a  request 
for  appointment,  beneficiaries  in  need 
of  emergency  palliative  treatment. 
Payment  to  the  participating  provider  is 
based  on  the  lower  of  the  actual  charge 
or  the  insurer's  determination  of  the 
allowable  charge.  Payment  is  made 
directly  to  the  participating  provider, 
and  the  participating  provider  may  only 
charge  the  beneficiary  the  percent  cost 
share  of  the  insurer's  allowable  charge 
for  those  benefit  categories  as  specified 
in  paragraphs  (e)(2)(i)  through  (e)(2)(iv) 
of  this  section,  in  addition  to  the 
charges  for  any  services  not  authorized 
as  benefits. 

(vii)  Nonparticipating  provider.  An 
authorized  provider  may  elect  for  all 
beneficiaries  not  to  participate  and 
request  the  beneficiary  or  sponsor  to  pay 
any  amount  of  the  provider's  billed 
charge'in  excess  of  the  dental  plan 
insurer's  determination  of  allowable 
charges.  Neither  the  government  nor  the 
dental  plan  insurer  shall  have  any 
responsibility  for  any  amounts  over  the 
allowable  charges  as  determined  by  the 
dental  plan  insurer,  except  where  the 
dental  plan  insurer  is  unable  to  identify 
a  participating  provider  of  care  within 
35  miles  of  the  dependent's  place  of 
residence  with  appointment  availability 
within  21  calendar  days.  In  such 
instances  of  the  nonavailability  of  a 
participating  provider,  the 
nonparticipating  provider  located 
within  35  miles  of  the  dependent's 
place  of  residence  shall  be  paid  his  or 
her  usual  fees,  less  the  percent  cost 
share  for  those  benefit  categories 
specified  in  paragraphs  (e){2)(i)  through 
{e)(2)(iv)  of  this  section. 
•        •        •        *        • 

(g)  •  *   • 

(2)  Benefit  payments  made  to  a 
participating  provider.  When  the 
authorized  provider  has  elected  to 
pariicipate  in  accordance  with  the 
arrangement  and  procedures  established 
by  the  dental  plan  insurer,  payment  is 
made  based  on  the  lower  of  the  actual 
charge  or  the  insurer's  determination  of 
the  allowable  charge.  Payment  is  made 
directly  to  the  participating  provider  as 
payment  in  full,  less  the  percent  cost 
share  of  the  insurer's  allowable  charge 
for  those  benefit  categories  sp)ecified  in 
paragraphs  (e)(2)(i)  through  (e)92)(iv)  of 
this  section. 

(3)  Benefit  payments  made  to  a 
nonparticipating  provider.  When  the 
authorized  provider  has  elected  not  to 
participate  in  accordance  with  the 
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arrangement  and  procedures  established 
by  the  dental  plan.  pa>'ment  is  made  by 
the  insurer  based  on  the  lower  of  the 
actual  charge  or  the  insurer's 
determination  of  the  allowable  charge. 
The  beneficiary  is  responsible  for 
payment  of  a  percent  cost  share  of  the 
insurer's  allowable  charge  for  those 
benefit  categories  specified  in 
paragraphs  (e)(2)(i)  through  (e){2){iv)  of 
this  section.  Where  the  dental  plan  is 
unable  to  identify  a  participating 
provider  of  care  within  35  miles  of  the 
dependent's  place  of  residence  with 
appointment  availability  within  21 
calendar  days,  dependents  or  their 
sponsors  are  responsible  for  payment  of 
a  percent  cost  share  of  the  charges  made 
by  nonparticipating  providers  located 
within  35  miles  of  the  dependent's 
place  of  residence  as  specified  in 
paragraphs  (e](2)(i)  through  (e](2](iv)  of 
this  section. 
•        •        •        •        * 

Dated:  September  10. 1993. 
L.M.  Bynum, 

Alternate  OSD  Federal  Register  Liaison 
Officer.  Department  of  Defense. 
IFR  Doc.  93-22596  Filed  »-15-93;  8:45  am] 
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DEPARTMENT  OF  EDUCATION 

34  CFR  Part  607 

RIN  1840-AB78 

Strengthening  Institutions  Program 

AGENCY:  Department  of  Education. 
ACTION:  Notice  of  proposed  rulemaking. 

SUMMARY:  The  Secretary  proposes  to 
revise  the  regulations  governing  the 
Strengthening  Institutions  Program. 
These  proposed  regulations  are  needed 
to  improve  the  functioning  of  the 
program  and  to  implement  changes 
made  to  the  program's  authorizing 
statute,  title  III.  part  A.  of  the  Higher 
Education  Act  of  1965  (HEA).  by  the 
Higher  Education  Amendments  of  1992 
(1992  Amendments)  (Pub.  L.  102-325). 
DATES:  Comments  must  be  received  on 
or  before  October  18. 1993. 
ADDRESSES:  All  comments  concerning 
these  proposed  regulations  should  be 
addressed  to  Louis  J.  Venuto,  United 
States  Department  of  Education,  400 
Maryland  Avenue,  SW.,  Regional  Office 
Building  3,  room  3042,  Washington,  DC 
20202-5250. 

A  copy  of  any  comments  that  concern 
information  collection  requirements 
should  also  be  sent  to  the  Office  of 
Management  and  Budget  at  the  address 
listed  in  the  Paperwork  Reduction  Act 
section  of  this  preamble. 


FOR  FURTHER  INFORMATION  CONTACT: 
Louis  J.  Venuto.  Telephone:  (202)  708- 
8839.  Individuals  who  use  a 
telecommunications  device  for  the  deaf 
(TDD)  may  call  the  Federal  Information 
Relay  Ser\ice  (FIRS)  at  1-800-877-8339 
between  8  a.m.  and  8  p.m..  Eastern  time. 
Monday  through  Friday. 

SUPPLEMENTARY  INFORMATION:  The 

Strengthening  Institutions  Program 
provides  grants  to  institutions  of  higher 
education  to  improve  their  academic 
programs,  institutional  management, 
and  fiscal  stability.  The  purpose  of  the 
program  is  to  increase  the  self- 
sufficiency  of  participating  institutions 
and  to  strengthen  their  capacity  to  make 
a  substantial  contribution  to  the  higher 
education  resources  of  the  nation. 
The  Strengthening  Institutions 
Program  is  an  important  part  of 
implementing  the  National  Education 
Coals.  Specifically,  the  program 
addresses  Coal  5.  that  every  adult 
American  will  possess  the  knowledge 
and  skills  necessary  to  compete  in  a 
global  economy  and  exercise  the  rights 
and  responsibilities  of  citizenship,  by 
expanding  educational  opportunities  for 
students  who  attend  the  institutions  that 
receive  assistance  under  this  program. 

Summary  of  Major  Changes 

These  proposed  regulations  do  not 
incorporate  all  the  statutory  changes 
resulting  from  the  Higher  Education 
Amendments  of  1992.  The  Secretary 
will  incorporate  these  conforming 
changes  in  the  final  regulations.  Rather, 
these  proposed  regulations  include  only 
(1)  interpretations  of  certain  statutory 
phrases  used,  but  not  explained,  in  the 
1992  amendments;  and  (2)  changes  in 
rules  and  procedures  for  the  program 
not  required  by  statute.  Commenters  are 
requested  to  direct  their  comments  to 
the  interpretations  and  changes  in  these 
proposed  regulations. 

Section  607.3    What  is  an  enrollment  of 
needy  students? 

Under  section  312(b)(1)(A)  of  the 
HEA,  an  institution  must  have  "an 
enrollment  of  needy  students"  to  qualify 
as  an  eligible  institution  under  the 
Strengthening  Institutions  Program. 
Under  section  312(c)  of  the  HEA.  an 
institution  has  an  enrollment  of  needy 
students  if  (1)  at  least  50  percent  of  its 
degree  students  receive  need  based 
student  financial  assistance:  or  (2)  a 
substantial  percentage  of  its  students 
receive  Pell  Grants.  However,  an 
institution  that  does  not  satisfy  this 
requirement  can  nevertheless  quaUfy  as 
an  eligible  institution  if  the  Secretary 
waives  this  requirement  under  section 
352(a)  of  the  HEA. 


Prior  to  the  Higher  Education 
Amendments  of  1992.  section  352(a)  of 
the  HEA  required  the  Secretary  to  waive 
the  "needy  student  requirement"  if  the 
institution  satisfied  any  one  of  the  six 
criteria  set  forth  in  sections  352(a)  (1) 
through  (6).  As  a  result  of  the  1992 
Amendments,  the  Secretary  now  has 
discretion  to  waive  the  needy  student 
requirement  if  the  institution  satisfies 
any  one  of  the  six  criteria  listed  in  that 
section.  These  criteria  are  incorporated 
in  §  607.3(b)  of  the  program  regulations. 

The  criteria  for  waiving  the  needy 
student  eligibility  requirement  are  listed 
in  §  607.3(b)  of  the  current  regulations 
The  Secretary  finds  waiver  options  one 
and  two  to  be  sufficiently  explicit.  The 
Secretary  believes,  however,  that  waiver 
options  three  through  six  could  be  made 
more  explicit.  The  Secretary  seeks 

[>ublic  comment  on  how  to  clarify  the 
anguage  of  these  criteria. 

Section  607.3(b)(3)  of  the  current 
regulations  permits  the  Secretary  to 
waive  the  needy  student  enrollment 
requirement  if  an  institution  can 
demonstrate  that  it  substantially 
increases  higher  education 
opportunities  for  low-income  students 
who  are  also  educationally 
disadvantaged,  underrepresented  in 
higher  education,  or  minorities.  The 
Secretary  is  considering  quantifying  this 
requirement  by  requiring  that  an 
applicant  demonstrate  that  its 
enrollment  of  these  students  has 
increased  by  200  or  at  least  20  percent, 
whichever  is  greater,  at  the  end  of  three 
years  in  order  to  get  this  waiver.  The 
Secretary  requests  public  comment  on 
this  proposal.  The  Secretary  also  solicits 
comment  on  whether  aa  institution 
could  automatically  satisfy  this 
reauirement  if  these  students  constitute 
at  least  50  percent  of  an  institution's 
total  enrollment. 

Section  607.3(b)(4)  of  the  current 
regulations  permits  the  Secretary  to 
waive  the  needy  student  enrollment 
requirement  if  an  institution  can 
demonstrate  that  it  substantially 
increases  the  higher  education 
opportunities  for  individuals  who  reside 
in  an  area  that  is  not  included  in  a 
"metropolitan  statistical  area"  and  who 
are  unserved  by  postsecondary 
institutions.  The  Secretary  is 
considering  quantifying  this 
requirement  by  requiring  that  an 
applicant  demonstrate  that  its 
enrollment  of  these  students  has 
increased  by  200  or  at  least  20  percent, 
whichever  is  greater,  at  the  end  of  three 
years.  The  Secretary  requests  public 
comment  on  this  proposal.  The 
Secretary  also  soUcits  comment  on 
whether  an  institution  could 
automatically  satisfy  this  requirement  if 
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these  students  constitute  at  least  SO 
percent  of  an  institution's  total 
enrollment. 

The  remaining  two  waiver  criteria  are 
future  oriented  in  that  an  applicant  for 
each  waiver  must  demonstrate  that  it 
will  increase  the  higher  education 
opportunities  for  certain  types  of 
students  if  the  Secretary  grants  a  waiver. 
The  Secretary  is  considering  the 
following  with  regard  to  handling  those 
waiver  requests. 

The  institution  would  be  required  to 
provide  a  plan  for  increasing,  during  the 
next  three  years,  its  enrollment  of 
subject  students  by  some  number  or 
percent  that  would  be  the  same  for  all 
institutions,  and  either  maintain  or  put 
in  place  special  programs  and  services 
designed  to  support  these  students.  If  an 
applicant  for  a  waiver  has  applied  for 
and  received  a  waiver  under  these 
criteria  in  a  previous  year,  the  Secretary 
would  base  his  decision  to  grant  another 
waiver,  in  part,  on  whether  the 
institution  did  what  it  said  it  was  going 
to  do  to  get  the  previous  waiver.  The 
Secretary  requests  comment  on  these 
proposals. 

Section  607.4     What  are  low 
educational  and  general  expenditures? 

Under  section  312(bKl){B)  of  the 
HEA,  an  institution  must  have  average 
education  and  general  expenses  per  full- 
time  equivalent  undergraduate  student 
that  are  low  in  comparison  to  the 
average  education  and  general  expenses 
per  full-time  equivalent  undergraduate 
student  of  institutions  offering  similar 
instruction  to  qualify  as  an  eligible 
institution  under  the  Strengthening 
Institutions  Program,  However,  an 
institution  that  fails  to  meet  this 
requirement  can  nevertheless  qualify  as 
an  eligible  institution  if  the  Secretary 
chooses  to  waive  this  requirement  under 
section  352(b)  of  the  HEA.  The 
conditions  under  which  the  Secretary 
may  waive  this  requirement  are 
contained  in  §  607.4(c)  of  the  program 
regulations.  The  Secretary  requests 
comment  on  a  pwoposal  to  limit  waivers 
of  the  education  and  general 
expenditure  eligibility  requirements 
under  §607.4  to  institutions  that  do  not 
obtain  waivers  of  the  enrollment  of 
needy  student  requirement. 

Section  607.8     What  is  a 
comprehensive  development  plan  and 
what  must  it  contain? 

The  Secretary  proposes  to  revise  this 
section  to  reduce  the  present  nine 
elements  of  the  comprehensive 
development  plan  to  four  elements.  The 
Secretary  has  found  that  some  of  the 
current  elements  of  the  plan  have  not 
been  particularly  useful  in  evaluating  an 


applicant's  strategy  for  achieving  growth 
and  self  sufficiency  by  strengthening  its 
academic  programs,  institutional 
management,  and  fiscal  stability. 

Section  607.10    What  activities  may 
and  may  not  be  carried  out  under  a 
grant? 

The  Secretary  proposes  to  revise  the 
allowable  and  unallowable  activities  for 
development  grants.  These  changes  will 
provide  more  guidance  to  grantees  on 
the  proper  use  of  grant  funds. 

Section  607.1 1     What  must  be  included 
in  individual  development  grant 
applications? 

The  Secretary  proposes  to  revise  this 
section  to  provide  that  an  application 
for  a  development  grant  must  include  a 
description  of  any  activities  that  were 
funded  under  previous  development 
grants  awarded  under  the  Strengthening 
Institutions  or  Special  Needs  Program 
that  expired  within  five  years  of  when 
the  development  grant  will  begin  and 
the  institution's  justification  for  not 
completing  the  activities  under  the 
previous  grant,  if  grant  funds  are 
requested  to  continue  or  complete  the 
activities.  This  change  was  made  to 
clarify  that  the  grants  identified  are 
development  grants.  This  change  was 
also  made  to  clarify  that  this 
requirement  only  relates  to  development 
grants  that  expired  within  five  years  of 
when  the  grant  will  begin  and  not  to 
grants  that  expired  prior  to  this  time. 

Section  607.12    What  must  be  included 
in  cooperative  arrangement  grant 
applications? 

The  Secretary'  proposes  to  revise  the 
application  procedure  for  cooperative 
arrangement  grants  to  require  members 
of  the  cooperative  to  select  one  of  its 
members  to  be  legally  responsible  for  (1) 
the  use  of  all  grant  funds;  and  (2) 
ensuring  that  the  project  is  carried  out 
by  the  group  in  accordance  vsnth  Federal 
requirements.  The  Secretary  has 
proposed  this  change  to  clarify  who 
among  the  members  of  the  cooperative 
has  these  legal  responsibilities. 

The  proposed  change  to  §607.12 
would  in  no  way  alter  the  "grantee" 
status  of  each  member  of  the 
cooperative.  Each  individual  member 
would  remain  a  grantee  under  the 
program  for  the  purposes  of  determining 
priority  for  a  new  grant  and  for  any 
other  purpose. 

Section  607. 13    How  many 
applications  for  a  development  grant 
may  an  institution  submit? 

The  Secretary  proposes  to  revise  this 
section  to  provide  that  in  any  fiscal  year 
an  institution  may  submit  only  one 


application  for  an  individual 
development  grant  or  one  application 
for  a  cooperative  arrangement  grant. 
Currently,  institutions  may  submit  an 
individual  development  grant 
application  and  a  cooperative 
arrangement  grant  application. 

Requiring  applicants  to  choose 
whether  to  apply  for  an  individual 
development  grant  or  a  cooperative 
arrangement  grant  will  clarify  the 
intended  purposes  of  these  grants.  A 
cooperative  arrangement  grant  is 
intended  to  help  each  participating 
institution  meet  the  goals  and  objectives 
of  its  comprehensive  development  plan 
better  and  at  a  lower  cost  than  if  the 
institution  were  awarded  an  individual 
development  grant.  Each  applicant  for  a 
cooperative  arrangement  grant  must 
explain  why  participation  in  a 
cooperative  arrangement  grant  will 
enable  it,  at  lower  cost,  to  meet  the  goals 
and  objectives  of  its  plan  than  if  it 
received  an  individual  development 
grant.  As  a  result,  the  Secretary  believes 
it  is  not  reasonable  to  allow  an  applicant 
to  apply  for  an  individual  development 
grant  if  the  grant  activities  are  better 
carried  out  under  a  cooperative 
arrangement  grant.  *■ 

Section  607.20    How  does  the  Secretary 
choose  applications  for  funding'' 

Section  313(b)  of  the  HEA,  as 
amended  by  the  Higher  Education 
Amendments  of  1992,  provides  that  the 
Secretary  shall  give  priority  to 
applicants  who  are  not  already  receiving 
a  grant  under  this  part.  The  Secretary 
has  proposed  §  607.20(b)  to  implement 
this  change.  As  a  consequence  of  this 
provision,  an  institution  that  is  a  grantee 
under  a  planning  grant,  an  individual 
development  grant,  or  cooperative 
arrangement  development  grant  during 
a  fiscal  year  will  not  have  priority  in  the 
awarding  of  new  development  grants  in 
that  year  vis-a-vis  institutions  that  were 
not  grantees. 

Section  607.22    What  are  the  selection 
criteria  for  development  grants? 

The  Secretary  proposes  to  revise  the 
selection  criteria  for  development 
grants.  Specifically,  the  Secretary  would 
revise  the  selection  criteria  and  the 
maximum  number  of  points  for  the 
quality  of  the  applicant's 
comprehensive  development  plan, 
implementation  strategy,  evaluation 
plan,  and  budget  The  Secretary  believes 
that  the  proposed  selection  criteria  and 
point  values  better  reflect  the  purposes 
of  the  program. 
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Section  607.24    How  does  the  Secretary 
use  an  applicant's  performance  under  a 
previous  development  grant  when 
awarding  a  development  grant? 

The  Secretary  proposes  a  new 
§607.24.  Under  this  proposed  section,  if 
the  Secretary  determines  that  an 
applicant  did  not  successfully  achieve 
the  goals  and  objectives  it  set  for  itself 
under  a  previous  development  grant 
under  the  Strengthening  Institutions  or 
Special  Needs  Programs,  the  Secretarj- 
could  refuse  to  award  a  new 
development  grant,  or  could  impose 
special  conditions  on  the  receipt  of  a 
new  grant.  However,  before  determining 
that  an  applicant  did  not  successfully 
achieve  the  goals  and  objectives  of  its 
previous  development  grant,  the 
Secretary  would  informally  allow  the 
institution  to  demonstrate  that  it  met 
those  goals  and  objectives. 

Section  607.25     What  priority  for 
funding  does  the  Secretary  provide? 

The  Secretary  proposes  to  add  a  new 
§607.25  to  give  priority  to  an 
application  for  a  cooperative 
arrangement  grant  that  is  geographically 
and  economically  sound,  or  will  benefit 
the  institutions  applying  for  the  grant. 
Currently,  this  priority  is  contained 
improperly  in  §  607.23.  For  a  discussion 
of  how  the  Secretary  will  administer  the 
priority,  commenters  are  directed  to  34 
CFR  75.105(c)(1)  of  the  Education 
Department  General  Administrative 
Regulations  (EDGAR). 

Section  607.31     How  does  a  grantee 
maintain  its  eligibility? 

Section  315(b)  of  the  HEA  requires  an 
applicant  for  a  continuation  award  to 
demonstrate  that  it  is  making  progress 
towards  the  goals  described  in  its 
comprehensive  development  plan.  The 
Secretary  interprets  section  315(b)  of  the 
HEA  to  require  a  grantee  to  demonstrate 
that  the  institution  is  making 
"substantial  progress"  toward  achieving 
the  objectives  stated  in  its  application, 
including,  if  appropriate,  those 
objectives  relating  to  institutionalizing 
practices  and  improvements  developed 
under  the  grant.  This  interpretation 
would  be  included  in  §607.31  of  the 
program  regulations. 

Executive  Order  12291 

These  proposed  regulations  have  been 
reviewed  in  accordance  with  Executive 
Order  12291.  They  are  not  classified  as 
major  because  they  do  not  meet  the 
criteria  for  major  regulations  established 
in  the  order. 

Regulatory  Flexibility  Act  Certification 

The  Secretary  certifies  that  these 
proposed  regulations  would  not  have  a 


significant  economic  impact  on  a 
substantial  number  of  small  entities. 

The  small  entities  that  would  be 
affected  by  these  proposed  regulations 
are  small  institutions  of  higher 
education  receiving  Federal  funds  under 
this  program.  However,  the  regulations 
would  not  have  a  significant  economic 
impact  on  these  small  institutions 
because  the  regulations  would  not 
impose  excessive  regulatory  burdens  or 
require  unnecessary  Federal 
supervision.  The  regulations  would 
impose  minimal  requirements  to  ensure 
the  proper  expenditure  of  program 
funds. 

PaperHork  Reduction  Act  of  1 980 

Sections  607.12.  607.11.  and  607.22 
contain  information  collection 
requirements.  As  required  by  the 
Paperwork  Reduction  Act  of  1980,  the 
Department  of  Education  will  submit  a 
copy  of  these  sections  to  the  Office  of 
Management  and  Budget  (0MB)  for  its 
review.  (44  U.S.C.  3504(h)). 

Institutions  are  eligible  to  apply  for 
grants  under  these  proposed  regulations. 
The  Department  needs  and  uses  the 
information  to  make  grants.  Annual 
public  reporting  burden  for  this 
collection  of  information  is  estimated  to 
average  27  hours  per  response  for  500 
respondents,  including  the  time  for 
reviewing  instructions,  searching 
existing  data  sources,  gathering  and 
maintaining  the  data  needed,  and 
completing  and  reviewing  the  collection 
of  information. 

Organizations  and  individuals 
desiring  to  submit  comments  on  the 
information  collection  requirements 
should  direct  them  to  the  Office  of 
Information  and  Regulatory  Affairs, 
0MB,  room  3002,  New  Executive  Office 
Building.  Washington,  DC  20503; 
Attention;  Daniel  J.  Chenok. 

Intergovernmental  Review 

This  program  is  subject  to  the 
requirements  of  Executive  Order  12372 
and  the  regulations  in  34  CFR  part  79. 
The  objective  of  the  Executive  order  is 
to  foster  an  intergovernmental 
partnership  and  a  strengthened 
federalism  by  relying  on  processes 
developed  by  State  and  local 
governments  for  coordination  and 
review  of  proposed  Federal  financial 
assistance. 

In  accordance  with  the  order,  this 
document  is  intended  to  provide  early 
notification  of  the  Secretary's  specific 
plans  and  actions  for  this  program. 

Invitation  to  Comment 

Interested  persons  are  invited  to 
submit  comments  and  recommendations 
regarding  these  proposed  regulations. 


All  comments  submitted  in  response 
to  these  proposed  regulations  will  be 
available  for  public  inspection,  during 
and  after  the  comment  period,  in  room 
3042,  Regional  Office  Building  3,  7th 
and  D  Streets,  SW..  Washington.  DC. 
between  the  hours  of  8:30  a.m.  and  4 
p.m..  Monday  through  Fi^iday  of  each 
week  except  Federal  holidays. 

To  assist  the  Secretary  in  complying 
with  the  specific  requirements  of 
Executive  Order  12291  and  the 
Paperwork  Reduction  Act  of  1980  and 
their  overall  requirement  of  reducing 
regulatory  burden,  the  Secretary  invites 
comment  on  whether  there  may  be 
further  opportunities  to  reduce  any 
regulatory  burdens  found  in  these 
proposed  regulations. 

Assessment  of  Educational  Impact 

The  Secretary  particularly  requests 
comments  on  whether  the  proposed 
regulations  in  this  document  would 
require  transmission  of  information  that 
is  being  gathered  by  or  is  available  from 
any  other  agency  or  authority  of  the 
United  States. 

List  of  Subjects  in  34  CFR  Part  607 

College  and  universities.  Grant 
program-education.  Reporting  and 
recordkeeping  requirements. 

(Catalog  of  Federal  Domestic  Assistance 
Number  84  031A — Strengthening  Institutions 
Program) 

Dated:  September  10.  1993 
Richard  W.  Riley. 
Secretary  of  Education. 

The  Secretary  proposes  to  amend  part 
607  of  title  34  of  the  Code  of  Federal 
Regulations  as  follows: 

PART  607— STRENGTHENING 
INSTITUTIONS  PROGRAM 

1.  The  authority  citation  for  part  607 
is  revised  to  read  as  follows; 

Authority:  20  U  S  C.  1057-1059c.  1066- 
1069f,  unless  otherwise  noted. 

2.  Section  607.1  is  revised  to  read  as 
follows: 

$607.1     What  i«  the  Strengthening 
Institutions  Program? 

The  purpose  of  the  Strengthening 
Institutions  Program  is  to  provide  grants 
to  eligible  institutions  of  higher 
education  to  improve  their  academic 
programs,  institutional  management, 
and  fiscal  stability  in  order  to  increase 
their  self-sufficiency  and  strengthen 
their  capacity  to  make  a  substantial 
contribution  to  the  higher  education 
resources  of  the  Nation. 
(Authority:  20  U.S.C.  1057) 

3.  Section  607.6  is  revised  to  read  as 
follows: 


S  607.6    What  regulations  apply? 

The  following  regulations  apply  to  the 
Strengthening  Institutions  Program: 

(a)  The  Education  Department  General 
Administrative  Regulations  (EDGAR)  as 
follows: 

(1)  34  CFR  part  74  (Administration  of 
Grants  to  Institutions  of  Higher 
Education,  Hospitals,  and  Nonprofit 
Organizations). 

(2)  34  CFR  part  75  (Direct  Grant 
Programs),  except  34  CFR  75.128(a)(2) 
and  75.129(a)  in  the  ca,se  of  applications 
for  cooperative  arrangements. 

(3)  34  CFR  part  77  (Definitions  that 
Apply  to  Department  Regulations). 

(4)  34  CFR  part  79  (Intergovernmental 
Review  of  Department  of  Education 
Programs  and  Activities). 

(5)  34  CFR  part  82  (New  Restrictions 
on  Lobbying). 

(6)  34  CFR  part  85  (Govemmentwide 
Debarment  and  Suspension 
(Nonprocxirement)  and 
Govemmentwide  Requirements  for 
Drug-Free  Workplace  (Grants)). 

(7)  34  CFR  part  86  (Drug-Free  Schools 
and  Campuses). 

(b)  The  regulations  in  this  part  607. 

(Authority:  20  U.S.C.  1057) 

4.  Section  607.7  is  amended  by 
removing  the  word  "Project"  from  the 
list  of  items  in  paragraph  (a),  and  by 
removing  the  definition  of 
"Strengthening  Program"  and  revising 
the  definition  of  "Activity"  in  paragraph 
(b)  to  read  as  follows: 

S  607.7    What  definitions  apply? 

•         •         •         •         • 

(b)*  •  • 

Activity  means  an  action  that  is 
incorporated  into  an  implementation 
plan  designed  to  meet  one  or  more 
objectives.  An  activity  is  a  subpart  of  a 
project  and  has  its  own  budget  that  is 
approved  to  carry  out  the  objectives  of 
that  subpart. 
***** 

5.  Section  607.8  is  revised  to  read  as 
follows: 

§607.8    What  is  a  comprehensive 
development  plan  and  what  must  it 
contain? 

(a)  A  comprehensive  development 
plan  is  an  institution's  strategy  for 
achieving  growth  and  self-sufficiency  by 
strengthening  its — 

(1)  Academic  programs; 

(2)  Institutional  management;  and 

(3)  Fiscal  stability. 

(b)  The  comprehensive  development 
plan  must  include  the  following: 

(1)  An  analysis  of  the  strengths, 
weaknesses,  and  significant  problems  of 
the  institution's  academic  programs, 
institutional  management,  and  fiscal 
stability. 


(2)  A  delineation  of  the  institution's 
goals  for  its  academic  programs, 
institutional  management,  and  fiscal 
stability,  based  on  the  outcomes  of  the 
analysis  described  in  paragraph  (b)(1)  of 
this  section. 

(3)  Measurable  objectives  related  to 
reaching  each  goal  and  timeframes  for 
achieving  the  objectives. 

(4)  Methods  and  resources  that  will  be 
used  to  institutionalize  practices  and 
Improvements  developed  under  the 
proposed  project. 

(Authority:  20  US  C.  1066) 

6.  Section  607.10  is  amended  by 
revising  paragraphs  (b)  and  (c)  to  read 
as  follows: 

S  607.1 0    What  activities  may  and  may  not 
be  carried  out  under  a  grant? 

***** 

(b)  Development  grants — aUowtble 
activities.  Under  a  development  grant, 
except  as  provided  in  paragraph  (c)  of 
this  section,  a  grantee  shall  carry  out 
activities  that  implement  its 
coniprehensive  development  plan  and 
hold  promise  for  strengthening  the 
institution.  Activities  that  may  be 
carried  out  include,  but  are  not  limited 
to— 

(1)  Faculty  development  that  provides 
facuhy  with  the  skills  and  knowledge 
needed  to — 

(i)  Develop  academic  support 
services,  including  advising  and 
mentoring  students; 

(ii)  Develop  academic  programs  or 
methodology,  including  computer- 
assisted  instruction,  that  strengthen  the 
academic  quality  of  the  institution;  or 

(iii)  Acquire  terminal  degrees  that  are 
required  to  obtain  or  retain  accreditation 
of  an  academic  program  or  department; 

(2)  Funds  and  administrative 
management  that  will  improve  the 
institution's  ability  to — 

(i)  Manage  financial  resources  in  an 
efficient  and  effective  manner;  and 

(ii)  Collect,  access,  and  use 
information  about  the  institution's 
operations  for  improved 
decisionmaking; 

(3)  Developing  and  improving 
academic  programs  that  enable  the 
institution  to— 

(i)  Develop  new  academic  programs  or 
new  program  options  that  show  promise 
for  increased  student  enrollment: 

(ii)  Provide  new  technology  or 
methodology  to  increase  student  success 
and  retention  or  to  retain  accreditation; 
or 

(iii)  Improve  curriculum  or 
methodology  for  existing  academic 
programs  to  stabilize  or  increase  student 
enrollment; 

(4)  Acquiring  equipment  for  use  in 
strengthening  management  and 


academic  programs  to  achieve  objectives 
such  as  those  described  in  paragraphs 
(b)(2)  and  (b)(3)  of  this  section; 

(5)  Establishing  or  increasing  the  joint 
use  of  facilities  such  as  libraries  and 
laboratories  to — 

(i)  EHminate  the  distance  and  high 
cost  associated  with  providing  academic 
programs  and  academic  support;  or 

(ii)  Provide  clinical  experience  that  is 
part  of  an  approved  academic  program 
at  off-campus  locations;  or 

(6)  Developing  or  improving  student 
services  to  provide — 

(i)  New  or  improved  methods  to 
deliver  student  services,  including 
counseling,  tutoring,  and  instruction  in 
basic  skills;  or 

(ii)  Improved  strategies  to  train 
student  services  personnel. 

(c)  Development  grants — unalloviable 
activities.  A  grantee  may  not  carry  out 
the  following  activities  or  pay  the 
following  costs  under  a  development 
grant: 

(1)  Activities  that  are  not  included  in 
the  grantee's  approved  application. 

(2)  Activities  that  are  inconsistent 
with  any  State  plan  for  higher  education 
that  is  applicable  to  the  institution, 
including,  but  not  limited  to.  a  State 
plan  for  desegregation  of  higher 
education. 

(3)  Activities  or  services  that  relate  to 
sectarian  instruction  or  religious 
worship. 

(4)  Activities  provided  by  a  school  or 
department  of  divinity.  For  the  purpose 
of  this  provision,  a  "school  or 
department  of  divinity"  means  an 
institution,  or  a  department  of  an 
institution,  whose  program  is 
specifically  for  the  education  of 
students  to  prepare  them  to  become 
ministers  of  religion  or  to  enter  into 
some  other  religious  vocation  or  to 
prepare  them  to  teach  theological 
subjects. 

(5)  Developing  or  improving  non-  • 
degree  or  non-credit  courses  other  than 
basic  skills  development  courses 

-  (6)  Developing  or  improving 
community-based  or  community 
ser\'ices  programs,  unless  the  program 
provides  academic-related  experiences 
or  academic  credit  toward  a  degree  for 
degree  students. 

(7)  Purchase  of  standard  office 
equipment,  such  as  furniture,  file 
cabinets,  bookcases,  typewTiters,  or 
word  processors. 

(8)  Payment  of  any  portion  of  the 
salary  of  a  president,  vice  president, 
dean,  or  equivalent  officer  at  an 
institution  to  fill  a  position  under  the 
grant  such  as  project  coordinator  or 
activity  director. 

(9)  Costs  of  organized  fund-raising, 
including  financial  campaigns. 
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endowment  drives,  solicitation  of  gifts 
and  bequests,  and  sinular  expenses 
incurred  solely  to  raise  capital  or  obtain 
contributions. 

(10)  Costs  of  student  recruitment  such 
as  advertisements,  literature,  and 
college  fairs. 

{11)  Services  to  high  school  students. 

(12)  Instruction  in  the  institution's 
standard  courses  as  indicated  in  the 
institution's  catalog. 

(13)  Costs  for  health  and  fitness 
programs,  transportation,  and  day  care 
services. 

(14)  Student  activities  such  as 
entertainment,  cultural,  or  social 
enrichment  programs,  publications, 
social  clubs,  or  associations. 

(15)  Activities  that  are  operational  in 
nature  rather  than  developmental  in 
nature. 

(Authority:  20  U.S.C  1057.  1069c) 

7.  Section  607.11  is  amended  by 
revising  paragraph  (c)  to  read  as  follows: 

1 607.1 1  What  muat  ba  Included  In 
individual  davalopment  grant  applications? 

•  •  ■  0  • 

(c)  A  description  of  any  activities  that 
were  funded  under  previous 
development  grants  awarded  under  the 
Strengthening  Institutions  or  Special 
Needs  Program  that  expired  within  five 
years  of  when  the  development  grant 
will  begin  and  the  institution's 
justification  for  not  completing  the 
activities  under  the  previous  grant,  if 
grant  funds  are  requested  to  continue  or 
complete  the  activities; 

•  •        •        •        • 

(Authority:  20  U.S.C.  1066} 

8.  Section  607.12  is  amended  by 
adding  a  new  paragraph  (b)(4)  to  read  as 
follows: 

5607.12  Wttat  must  tM  includad  In 
cooperative  arrangement  grant 
applications? 

•  *        •        •        • 

(b)  •  •  • 

(4)  The  name  of  the  applicant  for  the 
group  that  is  legally  responsible  for — 

(i)  The  use  ofall  grant  funds;  and 

(ii)  Ensuring  that  the  project  is  carried 
out  by  the  group  in  accordance  with 
Federal  requirements. 

(Authority:  20  U.S.C.  1066. 1069) 

9.  Section  607.13  is  revised  to  read  as 
follows: 

1607.13  How  many  appUcatlona  for  a 
development  grant  may  an  inatitution 
submit? 

In  any  fiscal  year,  an  institution  (^ 
higher  education  may — 

(a)  Submit  an  apphcation  for  an 
individual  development  grant;  or 

(b)  Be  part  of  a  cooperative 
arrangement  application. 


(Authority:  20  U.S.C  1057. 1069) 

10.  Section  607.20  is  revised  to  read 
as  fellows: 

S  607.20    How  does  ttis  Secretary  ctioose 
applications  for  funding? 

(a)  The  Secretary  evaluates  an 
application  on  the  basis  of  the  criteria 
in — 

(1)  Sections  607.21  and  607.23  for  a 
planning  grant;  and 

(2)  Sections  607.22.  607.23.  and 
607.25  for  a  development  grant. 

(b)  With  regard  to  applicants  that 
satisfy  the  requirements  of  paragraph  (d) 
of  this  section,  for  each  fiscal  year,  the 
Secretary  awards  development  grants  to 
applicants  that  are  not.  or  were  not. 
grantees  under  this  part  during  the  fiscal 
year,  before  the  Secretary  awards  a 
develofmient  grant  to  any  applicant  that 
is  or  M/is  a  grantee  under  this  part 
during  the  fiscal  year. 

(c)(1)  The  Secretary  awards  up  to  100 
points  for  the  criteria  in  §  607.21  and  up 
to  100  points  for  the  criteria  in  §  607.22. 

(2)  Tne  maximum  possible  score  for 
each  complete  criterion  is  in 
parentheses. 

(d)(1)  The  Secretary  considers  funding 
an  application  for  a  plaiming  grant  that 
scores  at  least  50  points  under  §  607.21. 

(2)  The  Secretary  considers  funding 
an  application  for  a  development  grant 
that— 

(i)  Scores  at  least  50  points  under 
§607.22;, 

(ii)  Is  submitted  with  a 
comprehensive  development  plan  that 
satisfies  all  the  elements  required  of 
such  a  plan  under  §  607.8;  and 

(iii)  In  the  case  of  an  apphcation  for 
a  cooperative  arrangement  grant, 
demonstrates  that  the  grant  will  enable 
each  eligible  participant  to  meet  the 
goals  and  objectives  of  its 
comprehensive  development  plan  better 
and  at  a  lower  cost  than  if  each  eligible 
participant  were  funded  individually. 

(Authority;  20  U.S.C.  1057-1059,  1066- 
10690 

11.  Section  607.22  is  revised  to  read 
as  follows: 

f  607.22    What  are  ttw  selection  criteria  for 
development  grants? 

The  Secretary  uses  the  following 
criteria  to  evaluate  applications  for 
development  grants: 

(a)  Quality  of  the  applicant's 
comprehensive  development  plan. 
(Total;  30  points)  The  extent  to  which — 

(1)  The  strengths,  weaknesses,  and 
significant  problems  of  the  institution's 
academic  programs,  institutional 
management,  and  fiscal  stability  are 
clearly  and  comprehensively  analyzed 
and  result  from  a  process  that  involved 


major  constituencies  of  the  institution. 
(12  points); 

(2)  The  goals  for  the  institution's 
academic  programs,  institutional 
management,  and  fiscal  stability  are 
realistic  and  based  on  comprehensive 
analysis.  (5  points); 

(3)  The  objectives  stated  in  the  plan 
are  measurable,  related  to  institutional 
goals,  and.  if  achieved,  will  contribute 
to  the  growth  and  self-sufficiency  of  the 
institution  (5  points); 

(4)  The  plan  clearly  and 
comprehensively  describes  the  methods 
and  resources  the  institution  will  use  to 
institutionalize  practices  and 
improvements  developed  under  the 
proposed  project,  including,  in 
particular,  how  operational  costs  for 
personnel,  maintenance,  and  upgraaes 
of  equipment  will  be  paid  with 
institutional  resources  (8  points). 

(b)  Quality  of  activity  ohjectives. 
(Total:  10  points)  The  extent  to  which 
the  objectives  for  each  activity  are — 

(1)  Realistic  and  defined  in  terms  of 
measurable  results  (5  points);  and 

(2)  Directly  related  to  the  problems  to 
be  solved  and  to  the  goals  of  the 
comprehensive  development  plan  (5 
points). 

(c)  Quality  of  implementation 
strategy.  (Total:  25  points)  The  extent  to 
which — 

(1)  The  implementation  strategy  for 
each  activity  is  cdmprehensive  (10 
points); 

(2)  The  rationale  for  the 
implementation  strategy  for  each 
activity  is  clearly  described  and  is 
supported  by  the  results  of  relevant 
studies  or  projects  (10  points);  and 

(3)  The  Umetable  for  each  activity  is 
realistic  and  likely  to  be  attained  (5 
points). 

(d)  Quality  of  key  personnel.  (Total: 
10  points)  The  extent  to  which — 

(1)  The  past  experience  and  training 
of  key  professional  personnel  are 
directly  related  to  the  stated  activity 
objectives  (7  points);  and 

(2)  The  time  commitment  of  key 
personnel  is  realistic  (3  points). 

(e)  Quality  of  project  management 
plan.  (Total:  10  points)  The  extent  to 
which — 

(1)  Procedures  for  managing  the 
project  are  likely  to  ensure  efficient  and 
effective  project  implementation  (5 
points);  and 

(2)  The  project  coordinator  and 
activity  directors  have  sufficient 
authority  to  conduct  the  project 
effectively,  including  access  to  the 
president  or  chief  executive  officer  (5 
points). 

(f)  Quality  of  evaluation  plan.  (Total: 
10  points)  The  extent  to  which — 

(1)  The  data  elements  and  the  data 
collection  procedures  are  clearly 
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described  and  appropriate  to  measure 
the  attainment  of  activity  objectives  and 
to  measure  the  success  of  the  project  in 
achieving  the  goals  of  the 
comprehensive  development  plan  (5 
points);  and 

(2)  The  data  analysis  procedures  are 
clearly  described  and  are  likely  to 
produce  formative  and  summative 
results  on  attaining  activity  objectives 
and  measuring  the  success  of  the  project 
on  achieving  the  goals  of  the  - 
comprehensive  development  plan  (5 
points). 

(g)  Budget.  (Total:  .S  points)  The 
extent  to  which  the  proposed  costs  are 
necessary  and  reasonable  in  relation  to 
the  project's  objectives  and  scope. 

(Authority:  20  U.S.C  1057-1059. 1066- 
10690 

§607.23    [Amended] 

12.  Section  607.23  is  amended  by 
removing  paragraph  (c),  and 
redesignating  paragraphs  (d)  and  (e)  as 
paragraphs  (c)  and  (d),  respectively. 

13.  A  new  §607.24  is  added  to 
subpart  C  to  read  as  follows: 

1 607.24    How  does  the  Secretary  use  an 
applicant's  performance  under  a  previous 
development  grant  when  awarding  a 
development  grant? 

(a)(1)  In  addition  to  evaluating  an 
application  under  the  selection  criteria 
in  §607.22.  the  Secretary  evaluates  an 
applicant's  performance  under  any 
previous  development  grant  awarded 
under  the  Strengthening  Institutions 
and  Special  Needs  Programs  that 
expired  within  five  years  of  the  year 
when  the  development  grant  will  begin. 

(2)  The  Secretary  evaluates  whether 
the  applicant  fulfilled,  or  is  making 
substantial  progress  toward  fulfilling, 
the  goals  and  objectives  of  the  previous 
grant,  including,  but  not  limited  to,  the 
applicant's  success  in  institutionalizing 
practices  developed  and  improvements 
made  under  the  grant. 

(3)  The  Secretary  bases  the  evaluation 
of  the  applicant's  performance  on 
information  contained  in — 

(i)  Performance  and  evaluation  reports 
submitted  by  the  applicant; 

(ii)  Audit  reports  submitted  on  behalf 
of  the  aoplicant;  and 

(jii)  dtner  information  obtained  by  the 
Secretary,  including  reports  prepared  by 
the  Department. 

(b)  It  the  Secretary  initially 
determines  that  the  applicant  did  not 
fulfill  the  goals  and  objectives  of  a 
previous  grant  or  is  not  making 
substantial  progress  towards  fulfilling 
those  goals  and  objectives,  the  Secretary 
affords  the  applicant  the  opportunity  to 
respond  to  that  initial  determination. 

(c)  If  the  Secretary  determines  that  the 
applicant  did  not  fulfill  the  goals  and 


objectives  of  a  previous  grant  or  is  not 
making  substantial  progress  towards 
fulfilling  those  goals  and  objectives,  the 
Secretary  may — 

(1)  Decide  not  to  fund  the  applicant; 
or 

(2)  Fund  the  applicant  but  impose 
special  grant  terms  and  conditions,  such 
as  specific  reporting  and  monitoring 
requirements.  j 

(Authority:  20  U.S.C.  106^ 

14.  A  new  §  607.25  is  added  to 
Subpart  C  to  read  as  follows: 

§  607.25    What  priority  does  the  Secretary 
use  In  awarding  cooperative  arrangement 
grants? 

Among  applications  for  cooperative 
arrangement  grants,  the  Secretary  gives 
priority  to  proposed  cooperative 
arrangements  that  are  geographically 
and  economically  sound,  or  will  benefit 
the  institutions  applying  for  the  grant. 

(Authority:  20  U.S.C.  1057. 1069) 

15.  Section  607.31  is  revised  to  read 
as  follows: 

$607.31     How  does  a  grantee  maintain  its 
eligibility? 

(a)  A  grantee  shall  maintain  its 
eligibility  under  the  requirements  in 

§  607.2.  except  for  §  607.2(a)  (1)  and  (2). 
for  the  duration  of  the  grant  period. 

(b)  The  Secretary  reviews  an 
institution's  application  for  a 
continuation  award  to  ensure  that — 

(1)  The  institution  continues  to  meet 
the  eligibility  requirements  described  in 
paragraph  (a)  of  this  section;  and 

(2)  The  institution  is  making 
substantial  progress  toward  achieving 
the  objectives  set  forth  in  its  grant 
application  including,  if  applicable,  the 
institution's  success  in 
institutionalizing  practices  and 
improvements  developed  under  the 
grant. 

(Authority:  20  U.S.C  1057-1059b,  1066- 
1069f) 
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DEPARTMENT  OF  VETERANS 
AFFAIRS 

38  CFR  Part  3  I 

RIN  2900-AG44  | 

Disability  Due  to  Impaired  Hearing 

AGENCY:  Department  of  Veterans  Affairs. 
ACTION:  Proposed  rule. 

summary:  The  Department  of  Veterans 
Affairs  (VA)  is  proposing  to  amend  its 
adjudication  regulations  regarding  the 


definition  of  disability  due  to  impaired 
hearing.  This  proposed  amendment  is 
necessary  because  the  current  regulation 
has  been  interpreted  as  overly  broad 
with  respect  to  determinations  of 
service  connection.  The  intended  effect 
of  this  amendment  is  to  limit  the 
regulation  to  a  definition  of  disability 
due  to  impaired  hearing  without 
implying  that  it  determines  whether  or 
not  a  disability  is  service-connected. 
DATES:  Comments  must  be  received  bv 
VA  on  or  before  October  18,  1993. 
Comments  will  be  available  for  public 
inspection  until  October  26, 1993.  This 
change  is  proposed  to  be  effective  30 
days  after  the  date  of  publication  of  the 
final  rule. 

ADDRESSES:  Interested  persons  are 
invited  to  submit  written  comments, 
suggestions,  or  objections  regarding  this 
change  to  the  Secretary  of  Veterans 
Affairs  (271A).  Department  of  Veterans 
Affairs,  810  Vermont  Ave.,  NW., 
Washington,  DC  20420.  All  written 
comments  received  will  be  available  for 
public  inspection  only  in  the  Veterans 
Services  Unit,  room  170,  at  the  above 
address  between  the  hours  of  8  am  and 
4:30  p.m.,  Monday  through  Friday 
(except  holidays),  until  October  26. 
1993. 

FOR  FURTHER  INFORMATION  CONTACT: 
Bob  Seavey,  Consultant,  Regulations 
Staff  (211B),  Compensation  and  Pension 
Service.  Veterans  Benefits 
Administration,  (202)  233-3005. 
SUPPLEMENTARY  INFORMATION:  38  CFR 
3  385,  entitled  "Determination  of 
ser\'ice  connection  for  impaired 
hearing."  currently  states  that  hearing 
loss  will  not  be  service-connected  when 
it  meets  certain  pure  tone  and  speech 
recognition  criteria.  The  criteria  are 
specified  as  thresholds  for  the 
ft-equencies  of  500,  1000.  2000,  3000, 
and  4000  Hertz  all  less  than  40  decibels 
with  at  least  three  of  those  thresholds  25 
decibels  or  less,  and  speech  recognition 
scores  usmg  the  Maryland  CNC  Test  94 
percent  or  better.  This  section  was 
published  as  a  final  rule  in  the  Federal 
Register  on  April  3,  1990  (55  FR  12348- 
9)  and  made  effective  May  3,  1990. 

In  a  recent  decision  the  U.S.  Court  of 
Veterans  Appeals  noted  that  38  CFR 
3.385  is  negative  in  both  tone  and 
application  in  that  it  states  when  service 
connection  will  not  be  established 
without  determining  when  service 
connection  will  be  established.  The 
court  also  noted  that  the  regulation 
"mixes  apples  and  oranges"  by  using 
criteria  for  hearing  loss  to  determine 
service  connection  rather  than  degree  of 
disability. 

We  propose  to  correct  these 
shortcomings  by  amending  38  CFR 
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3.385  to  establish  a  standard  for 
determining  whether,  for  VA  purposes, 
a  disability  due  to  impaired  hearing 
exists.  If  such  a  disability  does  exist, 
whether  or  not  it  is  service-connected  is 
a  separate  determination  governed  by 
the  provisions  of  38  CFR  3  303-3.344. 
Although  we  are  proposing  to  restate  the 
pure  tone  and  speech  recognition 
criteria  for  the  sake  of  clarity,  this 
constitutes  no  substantive  change  to  the 
criteria  contained  in  the  current 
regulation.  These  changes  will  clearly 
limit  the  regulation  to  a  deHnition  of 
disability  due  to  impaired  hearing,  and 
no  longer  suggest  that  the  rule  governs 
service  connection  once  a  disability  has 
been  established.  We  are  proposing 
corresponding  changes  to  the  title  of 
§3.385. 

The  Secretary  hereby  certifies  that 
this  regulatory  amendment  will  not 
have  a  signiHcant  economic  impact  on 
a  substantial  number  of  small  entities  as 
they  are  defined  in  the  Regulatory 
Flexibility  Act.  5  U.S.C.  601-612.  The 
reason  for  this  certification  is  that  this 
amendment  would  not  directly  affect 
any  small  entities.  Only  VA 
beneficiaries  could  be  directly  affected. 
Therefore,  pursuant  to  5  U.S.C.  605(b). 
this  amendment  is  exempt  from  the 
initial  and  final  regulatory  flexibility 
analysis  requirements  of  sections  603 
and  604. 

In  accordance  with  Executive  Order 
12291.  Federal  Regulation,  the  Secretary- 
has  determined  that  this  regulatory 
amendment  is  non-major  for  the 
following  reasons: 

•  (1)  It  will  not  have  an  annual  impar.t 
on  the  economy  of  $100  million  or 
more. 

(2)  It  will  not  cause  a  major  increase 
in  costs  or  prices. 

(3)  It  will  not  have  significant  adverse 
effects  on  competition,  employment, 
investment,  productivity,  innovation,  or 
on  the  ability  of  United  States-based 
enterprises  to  compete  with  foreign- 
based  enterprises  in  domestic  or  export 
marlcets. 

The  Catalog  of  Federal  Domestic 
Assistance  nunibers  are  64  104  and  64  109 

List  of  Subjects  in  38  CFR  Part  3 

Administrative  practice  and 
procedure,  Claims,  Handicapped. 
Health  care.  Pensions,  Veterans. 

Approved  luly  22,  1993 
Jesse  Brown. 
Secretaryof  Veterans  Affairs.  ■ 

For  the  reasons  set  out  in  the 
preamble,  38  CFR  part  3  is  proposed  to 
be  amended  as  set  forth  below. 


PART  3— ADJUDICATION 

Subpart  A — Pension.  Compensation, 
and  Dependency  and  Indemnity 
Compensation 

1.  The  authority  citation  for  part  3. 
subpart  A.  continues  to  read  as  follows: 

Authority:  105  Slat  386;  38  U.S.C.  501(a). 
unless  otherwise  noted. 

2.  Section  3.385  is  revised  to  rpad  as 
follows: 

§  3.385    Oisabitity  dua  to  Impaired  hearing. 

For  purposes  of  applying  the  laws 
administered  by  VA.  impaired  hearing 
will  be  considered  to  be  a  disability 
when  the  auditory  threshold  in  any  of 
the  frequencies  500.  1000,  2000,  3000. 
or  4000  Hertz  is  40  decibels  or  greater. 
or  when  the  auditory  thresholds  for  at 
least  three  of  the  frequencies  500. 1000, 
2000.  3000.  or  4000  Hertz  are  26 
decibels  or  greater;  or  when  speech 
recognition  scores  using  the  Maryland 
CNC  Test  are  less  than  94  percent. 
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DEPARTMENT  OF  DEFENSE 
48  CFR  Parts  225  and  252 

Defense  Federal  Acquisition 
Regulation  Supplement;  Restrictions 
on  Food,  Clothing,  Fabrics,  Specialty 
Metals  arvj  Hand  or  Measuring  Tools 

AGENCY:  Depa.nment  of  Defense  (DoD) 
ACTION:  Proposed  rale  with  request  for 
public  comments. 

SlAllMARY:  The  Defense  Acquisition 
Regulations  Council  is  proposing 
changes  to  the  Defense  F.\R  Supplement 
to  apply  exceptions  to  the  restriction  on 
the  acquisition  of  foreign  hand  and 
measuring  tools  and  to  remove 
duplicative  language  on  agreements 
with  foreign  governments. 
DATES:  Comments  on  the  proposed 
DFARS  rule  should  be  submitted  in 
writing  to  the  address  shown  below  on 
or  before  October  18. 1993  to  be 
considered  in  the  formulation  of  a  final 
rule. 

ADDRESSES:  Interested  parties  should 
submit  written  comments  to  the  Defense 
Acquisition  Regulations  Council.  ATTN; 
IMD  3D139,  OUSD(A).  3062  Defense 
Pentagon,  Washington,  DC  20301-3062. 
FAX  (703)  697-9845.  Please  cite  DFARS 
Case  92-D020  in  all  correspondence 
related  to  this  issue. 
FOR  FURTHER  INFORMATION  CONTACT: 
Mrs.  Alyce  Sullivan.  (703)  697-7266 


SUPPLEMEMTARY  MFORMATIOM: 

A.  Background 

The  DFARS  225.70  language  on 
restrictions  on  purchases  of  foreign 
hand  or  measuring  tools  does  not  fully 
utilize  the  exceptions  provided  in 
Section  8005  of  Public  Law  102-172.  for 
the  acquisition  of  hand  and  measuring 
tools.  Under  current  DFARS.  only  the 
exception  for  small  purchases  applies. 
Certain  other  exceptions  which  are 
applicable  to  restriction  on  food, 
clothing,  fabrics,  and  specialty  metals, 
should  also  apply  to  hand  or  measuring 
tools.  The  most  significant  of  which  is 
the  exception  for  acquisitions  by  vessels 
in  foreign  waters. 

B.  Regulatory  Flexibility  Act 

The  proposed  rule  is  not  expected  to 
have  significant  economic  impact  on  a 
substantial  number  of  small  entities 
within  the  meaning  of  the  Regulatory 
Flexibility  Act.  5  U.S.C.  601  et  seq., 
because  it  applies  only  to  contracts 
entered  into  overseas,  where 
competition  from  domestic  small 
businesses  is  limited.  An  initial 
regulatory  flexibility  analysis  has. 
therefore,  not  been  performed. 
Comments  are  invited  from  small 
businesses  and  other  interested  parties. 
Comments  from  small  entities 
concerning  the  affected  DFARS  sections 
will  also  be  considered  in  accordance 
with  section  610  of  the  Act.  Such 
comments  must  be  submitted  separately 
and  cite  DF,\RS  Case  93-610  in 
correspondence. 

C.  Paperwork  Reduction  Act 

The  proposed  rule  does  not  impose 
any  reporting  or  recordkeeping 
requirements  which  require  the 
approval  of  OMB  under  44  U.S.C.  3501, 
et  seq. 

List  of  Subjects  in  48  CFR  Parts  225  and 

232 

Government  procurement 
Claudia  L.  Naugle, 

Deputy  Director.  Defense  Acquisition 
Peculations  Council. 

Therefore,  it  is  proposed  that  48  CFR 
parts  225  and  252  be  amended  as 
follows: 

1.  The  authority  citation  for  48  CFR 
parts  225  and  252  continues  to  read  as 
follows: 

Authority:  41  U.SC.  421  and  FAR  Subpart 
13 

PART  225— FOREIGN  ACQUISITION 

225.7002    [Amended] 

2.  Section  225.7002  is  amended  by 
revising  the  section  title  to  read: 
"225.7002  Restrictions  on  food. 
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clothing,  hbrics.  speciality  metals,  and 
hand  or  measuring  tools." 

3.  Section  225.7002-1  is  amended  by 
adding  paragraph  (c)  as  follows: 


22S.7001-1     n— Wctlona. 

•  •         •         •         • 

(c)  Do  not  acquire  hand  or  measuring 
tools  that  were  not  produced  in  the 
United  States  or  its  possessions. 

4.  Section  225.7002-2  is  amended  by 
revising  paragraphs  (a),  (d),  and  (i)  to 
read  as  follows: 

225.7002-2    Exceptions. 

•  •        •        •        • 

(a)  Any  of  the  items  in  225.7002-1  (a) 
or  (b),  if  the  Secretary  concerned,  or 
designee,  determines  that  they  cannot 
be  acquired  when  needed  in  a 
satisfactory  quality  and  sufficient 
quantity  grown  or  produced  in  the 
United  States  or  its  possessions  at  U.S. . 
market  prices. 

•  *        *        •        «, 

(d)  Acquisitions  of  those  supplies 
listed  in  FAR  25.108(d)(1).  unless  the 
supplies  are  hand  or  measuring  tools. 

(i)  Purchases  of  specialty  metals  and 
chemical  warfare  protective  clothing 
when  the  acquisition  furthers  an 
agreement  with  a  qualifying  country 
(see  225.872). 

5.  Section  225.7002-4  is  amended  by 
adding  an  introductory  paragraph  before 
paragraph  (a),  and  by  adding  paragraph 
(d)  to  read  as  follows: 

22S.7tX)2-4    Contract  dsusee. 

Unless  an  exception  is  known  to 
apply— 

(d)  Use  the  clause  at  252.225-7015. 
Preference  for  Domestic  Hand  or 
Measuring  Tools,  in  all  solicitations  and 
contracts  over  $25,000  calling  for 
deUvery  of  hand  or  measuring  tools. 

22S.7003    [Removed  and  Reserved] 

6.  Section  225.7003  is  removed  and 
tesOTved. 

225.7003-1    [RwTWved] 

7.  Section  225.7003-1  is  removed. 

22S.7003-2    [Removed] 

8.  Section  225.7003-2  is  removed. 

PART  252— SOUCfTATlON 
PROVISIONS  AND  CONTRACT 
CLAUSES 

9.  Section  252.225-7012  is  amended 
to  revise  paragraph  (b)(1)  to  read  as 
follows: 

252.225-7012    Prafwence  for  certain 
domestic  eommodltlM. 


(b)«  •  • 

(1)  To  supplies  listed  in  FAR 
25. 108(d)(1),  or  other  suppUes  for  which 
the  Government  has  determined  that  a 
satisfactory  quaUty  and  sufficient 
quantity  cannot  be  acquired  as  and 
when  needed  at  U.S.  market  prices: 

10.  Section  252.225-7015  is  amended 
by  revising  the  introductory  paragraph 
to  read  as  follows: 

252.225-7015    Prsfersnc*  for  domsstic 
hand  or  measuring  tools. 

As  prescribed  in  225.7002-4(d),  use 
the  following  clause: 

«        •        •        •        • 

[FR  Doc  93-22576  Filed  »-lS-93:  8:45  am] 
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DEPARTMENT  OF  TRANSPORTATION 

Research  and  Special  Programa 
Administration  , 

49  CFR  Parts  173, 174  and  180 
[Docfcst  Ho.  HM-201;  Nottes  No.  9S-15] 
RiN2137-AB40 

Detection  ar>d  Repair  of  Cracks,  Pits, 
Corrosion,  Uning  Raws,  Thermal 
Protection  Raws  and  Other  Defects  of 
Tank  Car  Tanks 

agency:  Research  and  Special  Programs 
Administration  (RSPA).  DOT. 
ACTION:  Notice  of  Proposed  Rulemaking 
(NPRM). __^_ 

SUMMARY:  RSPA  is  proposing  revisions 
to  the  Hazardous  Materials  Regulations 
(HMR)  that  would  req;iire  the 
development  and  implementation  of 
Quality  Assurance  Programs  (QAP)  at 
facilities  that  build  and  repair  tank  cars; 
require  the  use  of  non-destructive 
testing  (NDT)  techniques  in  heu  of  the 
current  periodic  hydrostatic  pressure 
tests  for  fusion  welded  tank  cars  to  more 
adequately  detect  critical  cracks;  require 
thickness  measurements  of  tank  cars: 
allow  the  continued  use  of  tank  cars 
with  reduced  shell  thicknesses:  revise 
the  inspection  and  test  intervals  for  tank 
cars;  and  clarify  the  inspection 
reqiiirements  relating  to  tank  cars  prior 
to  and  during  transportation.  These 
actions  are  necessary  to  increase  the 
confidence  that  critical  tank  car  defects 
will  be  detected.  The  intended  effect  of 
these  actions  is  to  enhance  the  safe 
transportation  of  hazardous  materials  in 
tank  cars. 

DATC8:  Comments  must  be  received  on 
or  before  March  16, 1994. 
ADDRESSES:  Address  comments  to  the 
Dockets  Unit,  (DHM-30).  Research  and 


Special  Programs  Administration, 
Department  of  Transportation, 
Washington.  DC  20590-0001. 
Commenters  should  siibmit  Eve  copies 
identifying  the  docket  and  NPRM 
number.  Persons  wishing  to  receive 
confirmation  of  receipt  of  their 
comments  should  include  a  self- 
addressed  stamped  postcard.  The 
location  of  the  Dockets  Unit  is  in  Room 
8421  of  the  Nassif  Building,  400 
Seventh  Street  SW..  Washington.  DC 
20590.  Public  dockets  may  be  reviewed 
between  the  hours  of  8:30  a.m..  and  5 

E.m..  Monday  through  Friday,  except 
oUdays. 
FOR  FURTHER  INFORMATION  CONTACT:  Phil 
Olekszj'k.  (Telephone  202-366-0897). 
Deputy  Associate  Administrator  for 
Safety,  RRS-2.  FRA,  400  Seventh  Street 
SW..  Washington  DC  20590.  Thomas  A 
Phemister.  (Telephone  202-366-0635). 
Trial  Attorney.  Office  of  Chief  Counsel. 
RCC-30,  FRA,  400  Seventh  Street  SW.. 
Washington.  IX  20590  or  James  H. 
Rader.  (Telephone  202-366-0510). 
Hazardous  Materials  Division,  Federal 
Railroad  Administration,  RRS-12, 
Washington,  DC  20590. 

SUPPLEMENTARY  INFORMATION: 

I.  Background 

On  December  8, 1987,  the  Research 
and  Special  Programs  Administration 
(RSPA)  issued  an  Advance  Notice  of 
Proposed  Rulemaking  (ANPRM)  in  the 
Federal  Register  under  Docket  HM-201 
entitled  "Detection  and  Repair  of 
Cracks,  Pits,  Corrosion,  Lining  Flaws. 
Thermal  Protection  Flaws  and  Other 
Defects  of  Tank  Cars"  (52  FR  46510). 
The  ANPRM  solicited  comments  on  the 
types  of  repairs  that  are  likely  to  lead  to 
non-detectable  cracks  and  on  non- 
destructive testing  (NDT)  techniques 
that  are  appropriate  to  find  these  and 
other  cradts.  The  ANPRM  also  asked  for 
comments  on  post-weld  heat  treatment 
and  on  techniques  to  repair  cracks,  pits, 
corrosion,  lining  flaws,  thermal 
protection  flaws  and  other  defects 
without  causing  collateral  damage. 
RSPA  and  the  Federal  Raihoad 
Administration  (FRA)  hoped  that  the 
commenters  would  offer  suggestions  for 
rule  changes  to  incorporate  additional 
NDT  techniques  to  qualify  tank  cars  for 
further  use. 

In  response  'o  petitions  for 
reconsideration  uiader  Docket  HM-201B 
(55  FR  422.  January  5,  1990  and  55  FR 
39000.  September  24, 1990).  RSPA  and 
FRA  indicated  that  the  issue  of  the 
minimum  tank  car  shell  thickness 
would  be  fully  considered  in  this  NPRM 
[see  Shippers:  Use  of  Tank  Car  Tanks 
With  Localized  Thin  Spots:  Corrections 
euad  Response  to  a  Petition  for 
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Reconsideration,  55  FR  39000 
(September  11, 1990]).  Commenters  to 
that  rule  questioned  RSPA  and  FRA's 
clarification  that  the  part  179 
requirement  is  the  minimum  tank  car 
shell  thickness.  This  NPRM  addresses 
the  comments  received  and  proposes 
minimum  service  life  shell  thickness 
requirements  and  measures  to  ensure 
that  those  Umits  are  observed.  It  also 
proposes  to  substitute  NDT  inspection 
procedures  for  existing  hydrostatic 
testing  requirements  on  all  tank  cars 
other  than  DOT  Class  107  tank  cars  and 
on  those  few  riveted  tank  cars  remaining 
in  service. 

RSPA  and  ERA  received  14  comments 
in  response  to  the  ANPRM  from 
members  of  the  various  industries  that 
own,  lease,  transport,  or  use  tank  cars. 
Following  is  a  siunmary  of  the  written 
comments: 

1 .  What  types  of  tank  car  repairs  are 
likely  to  lead  to  undetected  cracks  (e.g.. 
grinding,  arc  gougine,  welding)? 

Commenters  stated  that  it  is  unlikely 

firoper  repairs  would  lead  to  undetected 
or  undetectable)  cracks.  The  repair 
procedures  most  likely  to  lead  to 
cracking  are  weld  undercuts  and  jacking 
and  pressing  to  restore  the  tank  shell 
and  head  contour.  Commenters 
suggested  that  in  order  to  properly 
repair  tank  cars,  companies  must  strictly 
adhere  to  stringent  quality  assurance 
programs,  process  control  and  personnel 
qualifications. 

2  How  effective  is  post  weld  heat 
treatment  in  reducing  crack  growth  of 
existing  cracks  or  the  formation  of  new 
cracks? 

Most  commenters  stated  that  post 
weld  heat  treatment  is  not  effective  in 
retarding  growth  in  existing  cracks, 
although  it  is  effective  in  inhibiting  the 
formation  of  new  cracks  by  reducing 
residual  stresses,  increasing  metal 
ductility  and  softening  the  heat  affected 
zone  near  the  weld. 

3.  What  inspection  techniques  (e.g., 
ultrasonic,  magnetic  particle,  acoustic 
emission  and  radioscopic)  are 
appropriate  to  detect  small  cracks,  pits, 
corrosion,  lining  flaws,  thermal 
protection  flaws  and  other  defects? 

Most  commenters  stated  that  all  of  the 
above  techniques,  alone  or  in 
combination,  are  reliable  and  each  has 
its  own  inherent  advantages  and  degree 
of  sensitivity.  The  orientation  and  type 
of  defect,  as  well  as  the  characteristics 
of  the  material  in  which  the  defect 
exists,  dictate  the  proper  inspection 
procedure.  Commenters  suggested  that 
adherence  to  good  NDT  techniques, 
procedxires,  and  personnel 

aualifications  are  important  to  detect 
efects.  Commenters  supported  the 
following  NDT  methods — 


— Dye  penetrant  testing  for  surface 

flaws; 
— Radiography  testing  for  subsurface 

flaws; 
— Magnetic  particle  testing  for  surface 

and  some  subsurface  flaws; 
— Ultrasonic  testing  for  surface  and 

subsurface  flaws; 
— Acoustic  emission  testing  for  targeting 

potential  defective  areas  that  vdll 

reouire  further  inspection; 
— Ennanced  visual  imagery  for  surface 

flaws  (eg.,  fiberscopes  and 

borescopes); 
— Spark  testing  for  lining  flaws;  and 
— Infrared  scanning  for  thermal 

protection  flaws. 

4.  What  techniques  are  appropriate  to 
repair  small  cracks,  pits,  corrosion, 
lining  flaws,  thermal  protection  flaws, 
and  other  defects,  without  causing 
collateral  damage? 

Commenters  stated  that  appropriate 
techniques  for  repairing  small  cracks, 
pits,  and  corrosion  are  contained  in  the 
Association  of  American  Railroads 
(AAR)  Manual  of  Standards  and 
Recommended  Practices,  Specifications 
for  Tank  Cars,  Specification  M-1002. 
Repairs  of  lining  and  thermal  protection 
flaws  can  be  accomplished  by  following 
the  manufacturer's  instructions. 

5.  For  small  cracks,  pits,  corrosion, 
lining  flaws,  thermal  protection  flaws, 
and  other  defects,  what  alternatives  to 
defect  repair  are  appropriate  (e.g., 
special  handling,  special  train 
placement,  and  more  frequent 
reinspection)? 

Commenters  stated  that  the  only  real 
alternative  is  more  fi-equent  inspection 
and  tests. 

A.  Adequacy  of  the  Hydrostatic  Test 

The  history  of  the  hydrostatic  test 
predates  the  Department's  regulations 
and  its  purpose  was  to  find  leaks 
associated  with  tank  shell  plates  and 
loose  rivets  and  to  detect  metal 
deformations  (i.e.,  distress)  in  areas  of 
reduced  wall  tiiickness.  The  early  tank 
cars  were  of  riveted  or  forge  welded 
construction  and  the  test  was  effective 
in  finding  imperfections  associated  with 
riveted  joints,  nozzles,  tank  anchors, 
and  reinforcements.  In  the  1930s,  tank 
car  manufacturers  started  building 
fusion  welded  tank  cars  and  hydrostatic 
tests  were  universally  applied  to  these 
tank  cars  as  well. 

Practically  all  pressure  vessels  are 
given  a  final  hydrostatic  test  at  the  time 
of  construction.  Such  a  test  stresses  the 
vessel  with  the  goal  of  detecting  flaws 
that  can  lead  to  crack  initiation  or  shell 
deformation.  If  no  imperfections  are 
foimd,  the  integrity  of  the  pressure 
vessel  is  verified.  Hydrostatic  testing  is 
also  required  for  highway  cargo  tanks, 


cylinders,  portable  tanks,  pipelines,  and 
stationary  storage  vessels.  Normally,  the 
test  pressure  for  tank  cars  is  the  greater 
of  1.3  times  or  133  percent  of  the 
maximimi  allowable  working  pressure 
(MAWP)  of  the  tank;  or,  133  percent  of 
the  maximum  pressure  used  for  loading 
and  unloading  product;  or,  the 
minimum  pressiu«  prescribed  for  the 
tank  in  the  Federal  specification  [see  49 
CFR  173.31(a){14)). 

Although  widely  accepted,  a 
hydrostatic  test  does  have  notable 
Umitations,  particularly  with  respect  to 
detecting  fatigue  cracks  that  are  not  yet 
extensive  enough  to  fail  at  the  pressiu^s 
used  in  hydrostatic  testing.  For  this 
reason,  hydrostatic  testing  is  most 
commonly  paired  with  a  100  percent 
visual  inspection  of  the  tank  shell  to 
improve  the  probability  of  finding 
significant  cracks. 

On  January  18, 1992,  at  Dragon, 
Mississippi  a  tank  car  loaded  with 
liquefied  petroleum  gas  split  apart  at  a 
circumferential  weld  seam  as  the  train 
began  to  pull  out  of  a  siding.  The  car 
was  not  overdue  for  any  periodic  tests 
or  inspections.  In  an  investigation 
following  the  Dragon  incident,  FRA  and 
the  National  Transportation  Safety 
Board  (NTSB)  subjected  seven  tank  cars 
with  known  creeks  to  a  hydrostatic  test. 
(See  Inspection  and  Testing  of  Railroad 
Tank  Calrs,  Special  Investigation  Report 
NTSB/SIR-92-05.  National 
Transportation  Safety  Board,  1992.) 
None  of  the  tests  showed  any  indication 
that  a  crack  was  present.  In  the  same 
investigation,  cracks  in  the 
circumferential  welds  were  discovered 
in  39  other  tank  cars  built  to  the  same 
design.  These  tank  cars  had  all  passed 
a  hydrostatic  test  within  the  last  10 
years,  thirteen  of  them  within  the  last 
year,  and  yet  radiographic  and 
ultrasonic  testing  showed  cracks  ranging 
from  8.89  to  142.24  cm  (3.5  to  56 
inches)  in  length.  The  results  of  these 
findings  parallel  similar  investigations 
where  FRA  found  defects  in  tank  cars 
that  were  not  detected  in  the 
transportation  system  nor  at  the  time  of 
the  hydrostatic  test.  In  one  recent 
accident,  on  March  25, 1992,  at  Kettle 
Falls,  Washington,  a  tank  car  failed  on 
its  first  post-test  loaded  move,  one 
month  after  successfully  passing  the 
required  visual  inspection  and  the 
hydrostatic  pressure  test. 

In  a  response  to  a  letter  from  the 
NTSB,  the  Railway  Progress  Institute 
(RPI)  estimated  that,  of  the  121,000  tank 
cars  owned  or  operated  by  RPI 
members,  about  14,400  are 
hydrostatically  tested  each  year.  The 
RPI  stated  that,  other  than  a  small 
number  of  failures  because  of  leaking 
seals  and  other  components,  they  were 
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not  aware  of  any  tank  cars  that  had 
failed  a  hydrostatic  pressure  test 
because  of  structural  defects.  Also  in 
response  to  a  similar  letter  from  the 
NTSB.  the  AAR  replied  that  tank  cars 
appear  to  pass  the  required  hydrostatic 
tests  despite  the  presence  of  major  flaws 
in  the  tanks. 

Based  on  the  ineffiactiveness  of  the 
hydrostatic  test  in  detecting  significant 
fatigue  cracking  in  tank  cars  resulting 
hx)m  severe  loadings,  stress  risers,  and 
welding  defects.  RSPA  and  FRA  no 
longer  consider  the  hydrostatic  pres8\u« 
test  part  of  the  optimum  way  to  qualify 
fusion  welded  tank  cars  for  continued 
service.  This  notice  proposes  non- 
destructive inspections  and  tests  for  the 
continued  Qualification  of  tank  cars.  The 
agencies  believe  that  if  such  non- 
destructive tests  were  mandated,  an 
incident  like  the  one  in  Dragon. 
Mississippi  might  not  have  happened. 
This  notice  does  not,  however,  propose 
to  remove  the  requirement  to  perform  a 
hydrostatic  pressure  test  prior  to 
certification  of  the  tank  car  (e.g.,  see 
179.100-18).  This  initial  hydrostaUc  test 
substantiates  the  integrity  of  the  new 
welded  joints. 

B.  NDT  Techniques 

RSPA  is  proposing  to  require  that  the 
bottom  shell  of  fusion  welded  tank  cars 
be  inspected  periodically  by  appropriate 
NDT  techniques,  such  as  magnihed 
visual  imagery,  ultrasonic,  radiographic, 
magnetic  particle,  and  dye  penetrant 
testing  methods,  in  lieu  of  hydrostatic 
pressure  tests.  In  addition  to  the 
structural  integrity  test  of  all  bottom 
shell  welded  attachments  and  of  the 
circumferential  and  longitudinal  welds 
in  the  bottom  shell  area  using  one  of  the 
NDT  techniques,  RSPA  proposes  to 
retain  the  requirement,  now  in  §  173.31, 
for  a  complete  visual  inspection  of  the 
entire  tank  car,  inside  and  out. 

Such  inspections  may  entail  the 
removal  of  portions  of  the  tank  jacket 
when  the  cars  are  so  equipped.  The 
amount  of  jacket  removal  is  dependent 
upon  the  inspection  and  test  method 
employed-  For  example,  an  external 
inspection  and  test  of  the  bottom  shell 
may  employ  an  industrial  fiberscope 
that  only  requires  inspection  ports, 
whereas  ultrasonic  tests  in  the  same 
areas  could  require  complete  removal  of 
the  tank  jacket. 

RSPA  and  FRA  recognize  that  NDT 
techniques  will  be  refined  in  the  future 
to  provide  greater  precision  in 
measurement  and  improved  ability  to 
characterize  defects.  Even  today, 
however,  NDT  techniques  reveal 
considerably  more  about  defects 
resulting  from  the  severe  loading 
conditions  applied  to  tank  cars  man  the 


current  hydrostatic  test.  Like  any 
testing.  NJDT  depends  on  properly 
qualified  inspectors  and  expert 
interpretation  of  test  results.  As  a  rule, 
tank  car  fecihties  using  dye  penetrant, 
magnetic  particle,  radiography,  and 
enhanced  visual  imagery  can  expect 
about  90  per  cent  reliability  in  detecting 
flaws,  with  ultrasound  somewhat  lower 
due  to  the  extra  knowledge  and  skill 
required  to  interpret  results.  (See 
Rehability  of  Nondestructive 
Inspections,  FLial  Report,  San  Antonio 
Air  Logistics  Center  Report  SA-ALC/ 
MME  7&-6-38-1.  Lockheed-Georgia 
Company.  Marietta,  GA.  December. 
1978.)  At  this  time,  the  rehability  of 
acoustic  emissions  testing  is  not 
sufficient  to  include  that  NDT  method 
in  this  rulemaking  proposal.  Even  with 
a  perfect  system,  some  defects  would 
remain  hidden  and.  thus,  FRA  does  not 
predict  that  the  use  of  NDT  techniques 
will  always  find  every  possible  flaw  in 
a  tank  car.  Overall.  FRA  expects  NDT  to  • 
be  80-85  percent  effective  in  finding 
significant  defects.  Based  on  the 
previous  discussion,  this  is  a 
considerable  improvement  over  the 
current  procedure. 

With  this  in  mind,  and  in  keeping 
with  the  recommendations  of  the  f^*SB. 
RSPA  and  FRA  will  be  working  with  the 
AAR  Tank  Car  Committee  to  (1)  conduct 
root  cause  analysis,  such  as  defining  the 
nature  of  cracking,  typical  loading 
spectra  expected  on  the  tank  in  actual 
service,  crack  initiation  sites  and 
mechanisms  and  a  crack  growth  model; 
(2)  determine  the  allowable  flaw  size 
using  failure/acceptance  criteria;  (3) 
propose  modifications  to  tank  car 
design,  such  as  multiple  load  paths  and 
the  use  of  materials  that  provide  a 
reduced  rale  of  crack  propagation 
combined  with  high  residual  strength; 
and,  (4)  require  the  arrangement  of 
design  details,  like  bottom 
discontinuities,  to  reduce  stress 
concentration  points.  The  results  of 
these  efforts  will  be  reahzed  in  the  years 
ahead,  but  RSPA  and  FRA  believe  that 
NDT  techniques  are  sufficiently 
advanced  and  dependable  that  the  need 
for  their  use  is  demonstrated  for  tank 
cars. 

C.  Bottom  Shell 

Because  defects  are  known  to  exist 
outside  of  the  area  currently  defined  as 
the  "bottom  shell."  such  as  those  in  the 
attachment  welds  of  bottom 
discontinuities.  RSPA  proposes  to  revise 
the  current  definition  of  the  bottom 
shell  by  enlarging  the  area  from  61  cm 
(two  Ceiet)  to  122  cm  (four  feet)  on  each 
side  of  the  longitudinal  center  line  of 
the  tank.  RSPA  and  FRA  consider  this 


enlarged  area  more  appropriate  to 
qualify  the  tank  for  further  use. 

D.  Inspection  and  Test  Intervals 

The  existing  periodic  test 
requirements  for  tank  cars  list  over  70 
different  DOT  specifications  [see  the 
table  in  §  173.31(c)).  Typically,  tank  cars 
have  a  10-year  periodic  test  interval, 
although  most  new  tank  cars  used  in 
Class  8  (corrosive)  service  are  subject  to 
a  periodic  test  every  5  years  up  to  age 
10,  then  every  3  years  up  to  age  22.  and 
then  every  year.  This  is  known  as  the  5- 
3-1  periodic  test  interval.  Five  EXDT 
class  tank  cars  (DOT-103ALVV,  DOT- 
104W.  DOT-111A60\V1.  DOT-lllAWl. 
and  DOT-111A100W3)  have  a  20-year 
periodic  test  interval,  based  on  relief 
granted  under  a  petition  submitted  by 
the  American  Petroleum  Institute  in 
1970  (35  FR  7120,  May  5,  1970).  These 
tank  cars  are  in  service  20  years  before 
their  first  periodic  test.  After  the  20  year 
inspection  and  test,  the  tank  cars  are 
inspected  every  10  years  (i.e.,  a  20-10 
periodic  test  interval). 

After  reviewing  the  periodic  test 
intervals  and  the  commodities 
authorized  in  each  tank.  FRA  found 
several  inconsistencies: 

(1)  Prior  to  publication  of  a  final  rule 
under  Docket  HM-181  ("Performance- 
Oriented  Packaging  Standards;  Changes 
to  Classification.  Hazard 
Communication,  Packaging,  and 
Handhng  Requirements  Based  on  UN 
Standards  and  Agency  Initiative,"  55  FR 
52402;  December  21,  1990),  the 
regulations  authorized  several  different 
DOT  Specification  tank  cars  for  the 
same  material.  For  example,  sodium 
hydroxide  liquid  or  solution  (Class  8) 
and  carbolic  acid  (Division  6.1)  are 
authorized  in  DOT  111A60W1  or 
111A60W2  tank  cars.  If  a  shipper  uses 

a  new  DOT  111A60\V1  tank  car,  the 
tank  car  has  a  20-10  periodic  test 
interval;  and,  if  the  shipper  uses  a  new 
DOT  111A60W2  tank  car,  the  tank  car 
has  a  5-3-1  test  interval. 

(2)  For  some  corrosive  materials,  the 
regulations  specify  a  5-3-1  interval 
based  on  the  authorized  tank 
specification,  regardless  of  the  rate  at 
which  the  material  corrodes  the  tank  car 
shell. 

(3)  The  DOT  105A500W  tank  car 
requires  an  inspection  and  test  every  2 
years  when  in  chlorine  service,  but 
every  10  years  when  used  in  other 
hazardous  materials  service. 

(4)  The  current  periodic  test  intervals 
do  not  adequately  consider  the  effects  of 
fatigue  on  the  car  structure  for  the 
creation  of  cracks  and  other  flaws  or  the 
proper  ins{>ection  intervals  to  detect 
flaws  before  they  reach  a  critical  size. 
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These  inconsistencies  were 
compounded  by  certain  revisions 
adopted  under  Docket  HM-181  because 
shippers  have  more  latitude  to  choose 
specification  tank  cars  for  specific 
hazardous  materials,  including  Class  8 
(corrosive)  materials  [See  55  FR  52402, 
52443,  December  21.  1990).  In  short, 
shippers  may  choose  to  use  tank  cars 
with  a  20-10  periodic  test  interval  even 
though  the  materials  are  corrosive  to  the 
tank.  RSPA  and  FRA  believe  that  the 
current  approach,  basing  the  periodic 
test  interval  on  the  tank  specification, 
may  lead  to  more  frequent  releases  of 
hazardous  materials  through  the  tank 
shell  from  cracks  and  corrosion.  As 
discussed  below,  there  is  a  need  to 
revise  the  existing  periodic  inspection 
and  test  intervals  for  tank  cars  and  to 
base  them  on  factors  such  as  service 
environment,  structural  fatigue,  crarJc 
propagation,  and  corrosion. 

E.  Inspection  Intervals,  Materials  Not 
Corrosive  to  the  Tank 

Based  on  data  collected  thus  far,  FRA 
finds  that  cracks  may  reach  a  critical 
size  adjacent  to  welds  and  welded 
attachments  on  the  bottom  shell  within 
about  400,000  miles  of  railroad  service 
[see  "Owners  of  Railroad  Tank  Cars: 
Emergency  Order  Requiring  Inspection 
and  Repair  of  Stub  Sill  Tank  Cars."  57 
FR  41799  September  11.  1992).  In 
meetings  leading  to  the  development  of 
FRAs  Emergency  Order  No.  17  (57  FR 
41799,  September  11,  1992),  RPI  noted 
that  establishing  the  fatigue  life  of  a 
structure  such  as  a  tank  car  required 
consideration  of  many  factors,  among 
them  the  commodity  carried,  the  typical 
routing  of  the  tank  car.  the  length  of  the 
trip,  accumulated  mileage,  and  the 
design  characteristics  of  the  tank  car. 
including  the  material  used  to  construct 
it  RPI  says,  and  AAR  agrees,  that  the 
best  single  factor,  by  far,  is  accumulated 
mileage.  RSPA  and  FRA  agree  that, 
given  the  current  state  of  knowledge  and 
the  results  of  both  research  and  the 
analysis  of  material  gathered  in  this  and 
similar  proceedings,  mileage  is  the  most 
dependable  general  predictor  of  the 
onset  of  the  effects  of  fatigue. 

Common  protocols  for  NDT 
(including  Collins,  J.A.,  Failure  of 
Materials  in  Mechanical  Design, ci981, 
John  Wiley  &  Sons  Inc..  New  York.  p. 
299)  allow  for  two  opportunities  to 
inspect  an  item  before  predicted  failure. 
This  helps  ensure  against  premature 
failure.  Because  tank  cars  travel  an 
average  of  about  18,000  miles  per  year, 
an  inspection  and  test  interval  of  10 
years  allows  the  recommended  two 
inspections,  with  a  safety  factor.  For  the 
sake  of  efficiency,  and  to  increase  safety 
margins  for  most  cars.  FRA  and  RSPA 


propose  to  implement  this  10-yaar 
inspection  and  test  interval  starting  at 
what  would  otherwise  be  the  next 
scheduled  tank  hydrostatic  pressure 
test.  This  10-year  Interval  coincides 
with  Rule  88  B.l.  in  the  AAR's  Field 
Manual  of  Interchange  Rules.  For  20-10 
tank  cars  within  the  initial  20-year 
periodic  hydrostatic  test  interval  (i.e.. 
Class  DOT  103W.  104W.  111A60W1. 
IIIAIOOWI,  and  111A100W3  tank 
cars),  it  is  proposed  that  the  next 
inspection  and  test  date  be  the  date  of 
publication  of  this  rule,  plus  one-half  of 
the  remaining  years  to  what  would 
otherwise  be  the  next  scheduled  tank 
hydrostatic  test.  After  that  the  tank 
would  be  inspected  at  a  10-year  interval. 
RSPA  and  FRA  believe  that  the 
proposed  uniform  approach  to  tank  car 
inspection  and  test  is  fair,  safe,  and 
enforceable. 

FRA  realizes,  however,  that  some  tank 
cars  can  travel  in  excess  of  the  18.000 
mile  annual  average  and.  by  doing  so, 
the  tank  cars  may  reach  200.000  miles 
of  railroad  service  before  their  first 
periodic  inspection  and  400.000  before 
their  second.  Because  car  owners  can 
keep  track  of  car  miles  traveled  and  FRA 
and  RSPA,  as  a  practical  matter,  cannot; 
because  there  are  no  distinguishing 
markings  for  high  mileage  tank  cars;  and 
because  all  tank  cars  have  at  least  the 
potential  to  become  high  mileage  tank 
cars,  car  owners  are  reminded  that  the 
proposals  in  this  notice  do  not  prohibit 
inspection  and  test  intervals  shorter 
than  those  mandated.  Owmers  with  high 
mileage  cars  should  inspect  their  tank 
cars  more  frequently  than  the  regulatory 
period  proposed  here  and  are 
encouraged  to  do  so,  by  marking  the 
tank  car  with  the  revised  due  date. 

F.  Inspection  and  Test  Intervals, 
Materials  Corrosive  to  the  Tank 

For  corrosive  materials  in  non-lined 
or  non-coated  tank  cars,  an  inspection 
and  test  interval  would  be  based  on  the 
lower  of  the  corrosion  rate  of  the  tank 
shell  or  the  fatigue  life  of  the  tank 
structure  as  discussed  above.  In  this 
notice.  FRA  has  developed  an  interval 
to  ensure  that  the  calculated  thickness 
of  the  tank  at  the  next  inspection  and 
test  will  not  fall  below  the  allowable 
minimum  wall  thickness.  The 
inspection  and  test  interval  in  this  case 
is  calculated  by  subtracting  the  actual 
thickness  (measured  at  the  time  of 
construction  or  any  subsequent 
inspection  and  test)  from  the  allowable 
minimum  thickness  and  then  dividing 
that  difference  by  the  hazardous 
material's  corrosion  rate  on  the  tank.  As 
the  shell  thickness  corrodes  throughout 
the  service-life  of  the  tank,  the 
inspection  and  test  interval  becomes 


more  frequent.  The  test  interval  may  not 
exceed  ten  years.  Tank  car  operators 
may  defer  inspection  and  test  costs  by 
using  tanks  with  thicker  than  minimum 
shells,  by  constructing  tanks  with  a 
material  that  resists  corrosion,  or  by 
using  linings  or  coatings.  If  a  lining  or 
coating  is  used,  there  is  no  requirement 
in  this  notice  for  calculating  the 
inspection  and  test  interval  based  on 
corrosion,  although  inspection  and 
testing  of  the  lining  or  coating  will  be 
required  as  discussed  below.  Linings 
include  glass  and  lead;  coatings  include 
organic,  aluminum,  and  zinc  materials. 
As  a  guide  in  determining  the  corrosion 
rate  on  the  tank,  owners  of  tank  cars 
may  refer  to  the  National  Association  of 
Corrosion  Engineers  (NACE)  Standard: 
"Test  Method  Laboratory  Corrosion 
Testing  of  Metals  For  the  Process 
Industries." 

RSPA  proposes  to  remove  Table  1  and 
related  footnotes  from  §  173.31  (c)  and 
to  move  the  inspection  and  test 
requirements  to  new  subpart  F  of  part 
180. 

G.  Lining  and  Coating  Inspections  and 
Tests 

RSPA»proposes  inspection  and  test 
requirements  for  tank  cars  with  linings 
and  coatings.  This  would  ensure  that 
the  lining  or  coating  is  in  proper 
condition  for  the  transportation  of 
hazardous  materials.  Since  1987,  the 
E>epartment's  hazardous  materials 
incident  database  shows  that  there  have 
been  23  incidents  involving  lining  or 
coating  failures  on  tank  cars  that 
resulted  in  the  release  of  hazardous 
material.  As  proposed,  owners  of  lined 
or  coated  tank  cars  must  determine  the 
periodic  inspection  interval  and 
inspection  technique  for  the  lining  and 
coating,  based  on  the  owrner's 
knowledge  of  the  material  used.  The 
owner  must  also  maintain  all  supporting 
documentation  used  to  make  such  a 
determination,  such  as  the  lining  or 
coating  manufacturer's  recommended 
inspection  interval  and  inspection 
technique,  at  the  owner's  principle 
place  of  business.  The  supporting 
documentation  used  to  make  such 
inspection  interval  determinations  and 
the  inspection  technique  must  be  made 
available  to  FRA  upon  request. 

H.  Safety  System  Inspections 

The  HMR  require  tank  cars  used  for 
transporting  flammable  gases  and 
ethylene  oxide  to  have  thermal 
protection  systems,  consisting  of  either 
a  thermal  blanket  or  a  thermal  coating. 
In  June  1991,  General  American 
Transportation  Corporation  (GATX) 
began  an  investigation  into  the  thermal 
integrity  of  certain  tank  cars  modified 
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with  a  "thermal  blanket"  to  protect  the 
tank  car  and  the  commodity  within  it 
from  fire.  The  purpose  of  GATX's 
investigation  was  to  determine  if  the 
thermal  blanket  on  the  top  of  the  car 
remained  in  place  after  a  period  of 
several  years.  GATX  found  that  the 
thermal  blanket  receded  from  the  top  of 
some  tank  cars,  especially  when  the 
thermal  blanket  was  not  held  in  place 
with  wire  mesh  or  banding  Shortly  after 
GATX's  investigation,  the  AAR 
informed  owners  of  tank  cars  about  the 
findings  reported  by  GATX.  The  AAR 
also  began  to  investigate  the  extent  of 
thermal  integrity  loss  on  tank  cars  by 
surveying  several  tank  car  owners.  The 
results  of  the  AAR's  investigation  are 
not  complete,  but  preliminary  data 
indicate  that  some  owners  have  reported 
thermal  integrity  losses  on  some  tank 
cars. 

RSPA  and  FRA  have  stated  on 
numerous  occasions,  including  in  a 
Federal  Register  publication,  5iat  if  a 
tank  car  no  longer  meets  the  appUcable 
specification,  it  may  no  longer  be 
represented  as  meeting  the 
specification,  such  as  by  marking  the 
tank  "DOT"  (49  CFR  171.2(c)).  For 
example,  if  there  is  a  sufficient  loss  of 
thermal  protection  on  a  tank  car,  such 
that  the  tank  car  will  no  longer  survive 
the  pool  and  torch  fire  performance 
standard  prescribed  in  §  179.105-4.  the 
tank  car  may  no  longer  be  represented 
as  a  thermally  protected  tank  car.  Safety 
sj'stems,  that  is,  systems  built  into  the 
car.  may  deteriorate  after  years  of  use. 
In  addition  to  thermal  protection,  these 
systems  include  the  manner  in  which  a 
tank  car  was  fabricated  and  maintained, 
the  integrity  of  a  tank  head  puncture 
resistance  systems,  and  the  coupler 
vertical  restraint  system,  after  years  of 
use. 

RSPA  is  proposing  to  add  exphcit 
requirements  for  the  inspection  of 
thermal  protection  systems,  tank  head 
pimcture  resistance  systems,  coupler 
vertical  restraint  systems,  and  devices 
used  to  protect  discontinuities.  If,  after 
an  inspection,  one  or  more  of  these 
systems  do  not  conform  to  the 
appUcable  specification  requirements 
contained  in  part  179,  renewal  or  repair 
of  the  system  would  be  necessary  to 
continue  the  qualification  of  the  tank 
car.  In  this  notice,  RSPA  is  not 
proposing  the  use  of  any  specific 
inspection  method  for  thermal 
protection  systems,  although  jacket 
removal,  jacket  inspection  ports, 
infrared  inspection  techniques,  and 
thermography  are  options  to  ensure 
their  integrity.  Nothing  in  the  proposed 
regulation  would  preclude  a  tank  car 
owner  from  marking  a  tank  as  meeting 
a  less  stringent  specification,  such  as  re- 


marking  a  Class  EKDT  112J  tank  car  to  a 
DOT  112S  or  112A  tank  specification 
when  the  tank  car  no  longer  conforms 
to  the  Class  DOT  112J  standard,  or  when 
the  tank  car  owner  chooses  not  to 
inspect  the  thermal  protection  system 
when  the  product  intended  for  transport 
in  the  tank  car  does  not  require  such  a 
system. 

/.  Minimum  Shell  Thickness 

Under  the  current  HMR.  the  only 
requirement  for  measuring  tank  car 
thickness  is  at  the  time  of  construction 
or  after  a  repair  involving  the  removal 
of  metal.  When  a  metal  plate  is  first 
formed  into  a  rolled  "hoop"  that  will 
become  part  of  the  tank  shell,  it  must  be 
the  thicker  of  the  dimension  specified  in 
a  chart  summarizing  specification 
requirements  (e.g.,  §  179.101(a)  or 
§  179.201-l(a))  or  the  resuh  of  a 
calculation  that  includes  the  required 
bursting  pressure,  the  inside  diameter  of 
the  tank  and  the  tensile  strength  of  the 
material  bom  which  the  shell  is  formed 
(e.g.,  §  179.100-6(a)).  If  a  repair 
involving  the  removal  of  metal  is  made, 
the  regulations,  stated  broadly,  permit 
the  removal  of  0.158  cm  (1/16-inch) 
over  a  localized  area.  (See 
§  173.31(a)(ll)  for  more  detail.)  The 
proposals  in  this  notice  recognize  that 
tank  car  shell  thickness  tends  to  degrade 
over  time.  In  addition,  and  enabled  by 
enhanced  inspection  and  test 
procedures,  the  proposals  in  this  notice 
clarify  both  a  standard  for  new 
construction  and  a  definite  service  hfe 
shell  thickness  requirement  for  all  areas 
of  the  tank  shell  and  heads. 

Commenters  to  an  earlier  rulemaking 
on  localized  thin  spots  under  HM-201B 
submitted  a  table  entitled  "Allowable 
Thickness  Reduction  from  Minimum 
Prescribed  Thickness  of  Carbon  Steel 
Tank  Car  Tanks,"  prepared  by  the  AAR. 
allowring  shell  thickness  below  the  part 
179  construction  standard  in  certain 
areas.  In  addition,  the  AAR 
subsequently  submitted  additional  data 
in  a  report  in  support  of  its  table,  [see 
Johnson  and  Phillips,  Study  of  Railroad 
Tank  Car  Thickness  Minimums,  Report 
#RA-12-3-56,  AAR-RPI  Railway  Tank 
Car  Safety  Research  and  Test  Project, 
1989,  Chicago,  IL).  Many  commenters 
endorsed  the  AAR  table  and,  except  as 
noted  below,  RSPA  and  FRA  also 
concur  with  the  AAR  table. 

The  major  differences  between  the 
allowable  tank  car  thickness  reductions 
in  the  AAR  table  and  the  proposals 
contained  in  this  NPRM  are  as  follows: 

(1)  The  AAR  table  apphed  only  to 
carbon  steel  tank  cars;  this  NPRM 
expands  the  concept  to  tank  cars 
constructed  of  other  materials.  In  a  letter 
dated  March  29, 1989  to  the 


Administrator  of  RSPA,  the  AAR 
explained  that  limited  research  on 
carbon  steel  was  the  basis  for  their 
recommendation.  Although  the  AAR 
research  was  on  carbon  steel,  the 
physical  properties  of  stainless  steel  and 
manganese-molybdenum  steel  support 
similar  standards.  RSPA  and  FRA 
propose  to  include  aluminum  and 
nickel  tank  cars  as  well  because  these 
cars  are  mounted  on  a  car  structure  (i.e.. 
a  center  sill);  and  therefore,  the 
transmission  of  any  load  (e.g.,  inertia. 
buff,  draft,  and  vertical  coupler  loads)  is 
through  the  sill  structure  and  not  the 
tank.  Tank  anchors  on  aluminum  and 
nickel  cars  transfer  some  stresses  to  the 
tank  car  shell  through  single  ended 
impacts,  although  these  shell  stresses 
are  less  than  those  encountered  on  tanks 
that  form  part  of  the  car  structure  (i.e., 
stub  sill  tank  cars).  This  notice  proposes 
a  conservative  limit  on  the  amount  of 
reduced  shell  thickness  in  these  stressed 
areas  to  ensure  an  acceptable  level  of 
safety. 

(2)  The  AAR  table  did  not  cover 
nickel  clad  tank  cars.  This  notice 
proposes  to  include  those  tank  cars 
because  they  conform  to  the  part  179 
standards  for  carbon  steel  cars,  but  with 
an  added  nickel  clad  [liner]  in  the 
interior  of  the  tank  car  to  inhibit 
corrosion 

(3)  The  table  submitted  by  the  AAR 
and  this  NPRM  difer  on  the  definition 
of  a  permissible  "localized  area  of 
thickness  reduction."  The  AAR  table 
would  have  limited  the  localized  area  to 
a  60.96  cm  (24  inches)  perimeter.  This 
notice  proposes  to  allow  localized  areas 
of  thickness  reduction  to  have  a  total 
cumulative  surface  perimeter  not 
exceeding  182.88  cm  (72  inches), 
consistent  with  the  current  provisions 
in  §  173.31(a){ll){iv).  In  the  HM-201 
rulemaking  on  localized  shell 
reductions,  RSPA  and  FRA  explained 
that  the  AAR  requirement  to  limit  the 
maximimi  reduction  in  shell  thickness 
perimeter  to  60.96  cm  (24  inches)  is 
imduly  restrictive,  and  this  proposal 
follows  that  explanation,  (see 
"Shippers;  Use  of  Tank  Cars  with 
LocaUzed  Reductions  in  Shell 
Thickness:"  54  FR  8336,  8337.  Februar>' 
28.  1989). 

/.  Damage-tolerance  Fatigue  Evaluations 

The  FRA  has  found  that  the  tank  shell 
and  the  attachment  welds  in  the  bottom 
shell,  generally  the  area  within  four  feet 
of  the  bottom  centerline.  are  susceptible 
to  fatigue  cracking  due  to  repeated 
loading  conditions.  Stress 
concentrations  in  the  tank  shell  may 
cause  the  formation  of  small  cracks  that 
may  not  be  detected,  even  at  the  next 
inspection  and  test.  Long  cracks  stand  a 
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greater  chance  of  detection,  but  cracks 
are  short  during  most  of  their  existence 
and.  unless  the  inspector  knows  where 
to  search  for  such  defects,  they  may 
never  be  found.  RSPA  and  FRA  consider 
that  knowledge  of  inspection  and  test 
methods,  the  sensitivity  of  the 
inspection  and  test  technique,  the 
minimum  detectable  crack  depth  and 
length,  and  the  locations  on  the  tank  car 
that  are  likely  to  receive  high  combined 
loadings  are  essential  for  reliable  crack 
detection. 

In  an  investigation  of  the  structural 
integrity  of  certain  dual-diameter  tank 
cars,  FRA  found  that  the  bottom  shell  of 
these  tank  cars  was  susceptible  to 
fatigue  cracking.  In  this  investigation. 
FRA  required  the  owners  of  dual- 
diameter  cars  to  inspect  a  sample  of 
each  design  for  defects  using  NDT 
techniques  [see  Owners  of  Railroad 
Tank  Cars.  Railroads;  Emergency  Order 
Requiring  Inspection  and  Repair  of  Dual 
Diameter  Tank  Cars,  57  FR  11900  April 
7. 1992. 

In  its  previously  noted  1992  report  on 
the  inspection  and  testing  of  tank  cars. 
NTSB  disclosed  that  many  defects  are 
not  routinely  detected  while  tank  cars 
are  in  service  in  the  transportation 
system  and  that  defects  may  suddenly 
grow  to  a  critical  size  and  lead  to  failure 
of  the  tank  car.  The  NTSB 
recommended  in  this  investigation  that 
FRA  and  RSPA  promulgate 
requirements  for  the  periodic  inspection 
and  tests  of  tank  cars  to  help  ensure  the 
detection  of  cracks  before  the  cracks 
propagate  to  a  critical  length.  Such 
requirements  would  establish 
inspection  and  test  intervals  based  on 
the  defect  size  detectable  by  the 
inspection  and  test  method  used  and  on 
the  stress  level  and  crack  propagation 
characteristics  of  the  structural 
component. 

"Damage-tolerance"  means  the  abihty 
of  a  structure  to  maintain  adeouate 
re.udual  strength  in  a  damaged 
condition.  Damage-tolerance  assumes 
that  flaws  exist  in  the  structure  and  that 
the  design  of  the  structure  is  such  that 
these  flaws  will  not  grow  to  a  critical 
size  and  cause  catastrophic  failure  to  the 
structure  within  a  specified  period  of 
time.  In  simplified  terms,  damage- 
tolerance  recognizes  that  there  are  some 
components  of  a  structure  that  can  be 
damaged  writhout  adversely  affecting  the 
structure's  ability  to  perform,  i.e.,  a 
mildly  dented  fender  on  a  car;  that  there 
are  some  components  that  can  be 
damaged  without  seriously  hampering 
the  ability  of  the  structure  to  perform 
essential  activities,  e.g.,  a  broken  door 
window  on  an  automobile,  or  a  single 
burned-out  head  lamp;  and  that  there 
are  some  components  that  continually 


wear  and.  at  some  point,  are  no  longer 
capable  of  sustaining  the  ability  of  the 
structure  to  perform,  e.g..  the  wearing- 
out  of  tires,  or  the  wearing  of  engine 
bearings.  RSPA  and  FRA  concur  with 
the  thrust  of  the  NTSB's 
recommendation  relating  to  improved 
procedures  for  periodic  inspection  and 
testing  of  railroad  tank  cars.  In  fact, 
many  NDT  techniques  are  ctirrentlv 
applied  under  other  inspection  and  test 
programs  mandated  by  RSPA  and  FRA. 

RSPA  also  proposes  to  allow  a  person 
to  use  an  alternative  inspection  and  test 
procedure  or  interval  based  on  a 
damage-tolerance  fatigue  evaluation, 
when  the  evaluation  is  examined  by  the 
AAR  Tank  Car  Committee  and  approved 
by  FRA's  Associate  Administrator  for 
Safety. 

FRA  anticipates  that  some  tank  car 
owners  will  reduce  inspection  and  test 
costs  by  proposing  an  inspection  and 
test  procedure  or  interval  on  a  damage- 
tolerance  approach  that  incorporates:  (1) 
In-service  inspection  and  test  using 
techniques  such  as  ultrasonic  or 
acoustic  emission:  (2)  sampling  of 
individual  designs  with  a  100  percent 
inspection  and  test  of  the  design  if  a 
crack  is  found;  (3)  inspection  and  test 
intervals  unique  to  each  tank  car 
component;  and.  (4)  inspection  and  test 
intervals  based  on  the  degree  of  risk  a 
material  poses  (i.e.,  high  risk  materials 
have  shorter  inspection  and  test 
intervals  than  those  with  low  risks). 

K.  Quality  Assurance  Programs  (QAP) 

RSPA  is  proposing  to  require  that 
each  tank  car  facility  establish  Quality 
Assurance  Programs  (QAP)  to  help 
prevent  and  detect  non-conformities 
during  the  manufacturing,  repair,  or 
inspection  and  test  process  A  tank  car 
facility  would  be  defined  as  a  facility 
that  requires  certification  under 
appendix  B  of  the  AAR  Specifications 
for  Tank  Cars. 

The  NTSB  recommended,  in  a  report 
following  their  investigation  of  an 
incident  involving  a  tank  car  of 
butadiene,  on  September  8. 1987,  in 
New  Orleans,  Louisiana,  that  FRA 
establish  quality  control  requirements 
for  tank  car  manufacturers  and  tank  car 
repair  shops  sufficient  to  ensure  that 
actions  taken  by  persons  in  those 
entities  conform  to  Federal  regulations 
and  with  conditions  established  in  the 
AAR  criteria  for  approval  of  a  tank  car 
facility  to  manufacture,  repair,  or 
modify  rail  tank  cars,  (see  Butadiene 
release  and  firo  from  GATX  55996  at  the 
CSX  terminal  junction  interchange.  New 
Orleans.  LA.  September  8. 1987,  NTSB/ 
HZM-88/01,  National  Transportation 
Safety  Board,  1988.)  The  NTSB  further 
recommended  that  FRA  require  tank  car 


repair  shops  to  develop  and  maintain 
current  written  procedures  to  guide 
their  employees  in  performing  work  on 
tank  cars  and  that  the  repair  shops  train 
their  employees  on  those  procedures. 
This  proposal  reflects  the  findings  of  the 
NTSB  in  their  investigation. 

The  proposed  QAP  requirements 
would  require  each  tank  car 
manufacturing  or  repair  facihty  to 
develop  procedures  that  have  the  means 
to  detect  any  nonconformity  in  the 
manufacturing,  maintenance,  or  repair 
process  and  that  have  the  means  to 
prevent  its  recurrence.  Furthermore,  the 
proposed  Quahty  Assurance  Program 
must  ensure  that  the  finished  product 
conforms  to  the  requirements  of  the 
applicable  specification  and  the 
regulations  in  the  HMR.  Interested 
persons  may  find  useful  information  in 
developing  their  QAP  in  the  1991 
edition  of  the  AAR  Specifications  for 
Quality  Assurance.  M-1003. 

At  a  minimum.  QAPs  must  have  the 
following  elements — 

(1)  Autnority  and  responsibility  for 
those  in  charge  of  the  quality  assurance 
program; 

(2)  An  organizational  chart  showing 
the  interrelationship  between  managers, 
engineers,  purchasing,  construction, 
inspection,  testing,  and  quality  control 
departments; 

(3)  Procedures  that  ensure  that  the 
latest  apphcable  drawings,  design 
calculations,  specifications,  and 
instructions  are  used  in  manufacture, 
inspection,  and  testing; 

(4)  Procedures  to  ensure  that  the 
fabrication  and  construction  materials 
received  are  properly  identified  and 
documented; 

(5)  A  description  of  the  manufacture, 
inspection,  and  testing  program  so  that 
an  inspector  can  determine  the  period  of 
specific  inspections  and  test; 

(6)  Monitoring  and  control  of  suitable 
processes  and  product  characteristics 
during  production; 

(7)  Procedures  for  the  correction  of 
imperfections  found  by  the  inspector; 

(8)  Provisions  indicating  that  the 
requirements  of  the  AAR  Specifications 
for  Tank  Cars  apply; 

(9)  Qualification  of  persormel 
performing  ultrasonic,  radiographic,  dye 
penetrant,  magnetic  particle,  or  other 
non-destructive  test  inspections  and 
tests  according  to  Appendix  W  of  the  > 
AAR  Specifications  for  Tank  Cars; 

(10)  Qualifications  of  personnel 
performing  magnified  visual  imagery 
inspections  (including  fiber  optic, 
borescope,  and  videoimagescope 
systems).  Under  these  requirements,  tlie 
examiner  must  have  the  capability  to 
consistently  and  repetitively  find  flaws 
under  test  conditions.  Furthermore,  the 
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requirements  must  include  visual  acuity 
where  detectability  (minimum  size  of  a 
flaw  that  an  examiner  can  find); 
resolution  (minimum  distance  at  which 
two  flaws  may  be  seen  separately);  and 
contrast  sensitivity  (minimum 
detectable  thickness  change 
(convolutions]  over  a  surface  area) 
further  define  the  qualifications  of  the 
visual  examiner; 

(11)  Procedures  for  evaluating  the 
inspection  and  test  technique  employed, 
including  the  accessibility  of  the  area 
and  the  sensitivity  of  the  inspection  and 
lest  technique  and  minimum  detectable 
crack  length; 

(12)  Procedures  for  the  periodic 
calibration  and  measurement  of 
inspection  and  test  equipment; 

(13)  A  system  for  the  maintenance  of 
records,  inspections,  tests  and  the 
interpretation  of  inspection  and  test 
results; 

(14)  Procedures  to  ensure  that  only 
personnel  qualified  for  each  non- 
destructive inspection  and  test  perform 
that  particular  operation;  and 

(15)  Written  procedures  for  their 
employees  to  ensure  that  the  work 
performed  on  the  link  car  conforms  to 
the  applicable  DOT  or  AAR 
specification  and  the  AAR  approval  for 
the  tank  car.  Persons  interested  in 
including  tank  cars  built  to  Canadian  or 
Mexican  specifications  are  asked  to 
discuss  the  issue  in  their  comments  to 
this  docket. 

RSPA  and  FRA  do  not  consider  the 
proposal  for  a  mandatory  QAP  to  create 
an  undue  burden  because  each  tank  car 
facility  that  performs  welding  on  the 
tank  during  any  fabrication,  alteration. 


conversion,  or  repair  must  already  have 
a  QAP  to  obtain  "certified"  status  as  an 
AAR  approved  shop. 

A  one  year  transition  period  is 
proposed  for  the  development  of  the 
QAP  and  the  written  procedures  that 
guide  employees  performing  work  on 
tank  cars.  Commenters  are  asked  to 
submit  alternative  implementation 
schedules,  with  supporting  justification, 
in  response  to  this  NPRM. 

n.  Overview 

The  proposal  in  this  NPRM 
potentially  affects  most  of  the  Parts  of 
the  Hazardous  Materials  Regulations.  To 
aid  those  persons  reviewing  this  NPRM, 
this  Overview  is  included  along  with 
the  Review  by  Section;  it  is  intended  to 
make  further  review  easier  by  sketching 
the  relationships  between  the  various 
parts  of  the  HMR  as  they  are  potentially 
affected  by  the  proposals  contained  in 
this  notice.  This  Overview  does  not  treat 
each  proposed  change  in  detail  and, 
therefore,  interested  persons  are  advised 
to  read  this  entire  notice  for  a  more 
complete  understanding  of  the  changes 
that  would  be  made  by  adoption  of  tJbe 
rule  proposed  here. 

The  definitions  in  part  171  would  be 
augmented  by  defining  the  area 
included  in  the  term  "bottom  shell." 

Part  172  contains  the  hazardous 
materials  table  (HMT)  with  section 
references  and  special  provisions. 
Amendments  to  sections  directly 
affecting  tank  cars  in  this  notice  are 
mirrored  in  the  special  provisions  to  the 
hazardous  materials  table. 

Part  1 73  contains  requirements  for 
shippers;  the  primary  impact  of  this - 


NPRM  would  be  on  the  standards  for 
qualifying,  maintaining,  and  using  tank 
cars  now  found  in  §  173.31.  The 
guidelines  for  selecting  the  right  tank 
car  for  the  commodity  to  be  transported 
would  stay  in  proposed  part  173;  the 
requirements  for  the  pre-trip  inspection 
that  makes  certain  that  a  tank  car  is  in 
proper  condition  for  transportation 
would  be  moved  to  part  174;  and  the 
periodic  testing  requirements  now  in 
§  173.31(c)  would  be  moved  to  part  180. 
Requirements  specific  to  the  railroad 
transportation  of  hazardous  materials 
are  found  in  part  174.  The  proposals  in 
this  docket  would  move  the  current 
§  173.31(b),  containing  requirements  for 
"examination  before  shipping"  to  a  new 
§174.68. 

Essentially  all  of  the  Federal 
requirements  for  building  and  repairing 
tank  cars  are  now  in  part  179. 
Regulations  pertaining  to  new 
construction  would  remain  in  part  179 
and  regulations  for  on-going  repairs, 
inspections,  and  tests  would  be  moved 
to  a  newly  created  subpart  F  of  part  180 
Such  a  move  is  patterned  on  and  indeed 
parallels  efforts  by  other  agencies  within 
DOT  to  separate  the  rules  for  building 
a  container  for  hazardous  materials  from 
the  rules  on  keeping  it  safe  during  its 
useful  life. 

The  following  table  lists  the  proposed 
paragraphs  or  sections  and,  where 
applicable,  the  corresponding  paragraph 
or  section  contained  in  the  current 
HMR.  In  some  cases,  the  cross 
references  are  to  provisions  which  are 
similar  to,  but  not  identical  with  current 
provisions. 


New  section 

1 73.31  (a)(1)  

1 73.31  (a)(2) 

1 73.31  (b)(1)(i) 

173.31  (b)(1)(ii) , 

173.31(b)(2)fl) 

1 73.31  (b)(2)(H) 

1 73.31  (C) 

173.31(d)  

1 73.31  (e)  

1 73.31  (f)  

173.319(e)  

1 74.68(a)  

1 74.68(b)  

1 79.7 „ 

1 80.501  

180.503 

180.505 

180  507 

1 80.507(a)  

180.507(b)(1),  (2).  (3),  and  (4)  .... 

180.509 

1 80.509(a)(2) 

1 80.509(a)(3) 

1 80.509(b)(3) 

1 80.509(b)(4) 

1 80.509(b)(5) 


Old  section 


173.31(a). 

173.31(a)(4)  [except  4th  and  5th  sentence). 

173.31(a)(5)  [except  2d  sentence). 

173.31(a)(6)  [except  "Effective  November  15,  1990"  beginning  of  1st  sentence). 

173.31  (a)(12). 

173.31  (a)(15). 

173.31(a)(7)  [except  "Effective  July  1.  1991"  beginning  of  1st  sentence). 

173.31  (a)(14). 

173.31(a)(17). 

173.31(a)(3). 

173.31  (c)(1 3). 

173.31(b)(1),  (2),  and  (3). 

173.24b(b). 


173.31(a)(1). 

173.31(a)(2),  (8),  (9).  and  (10). 


1 73.31  (c)(10). 
173.31(c)(8). 
173.31  (a)(16). 
173.31(c)(9). 
173.31(e). 


f 
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Maw  taction 

Old  section 

180  509(dW6)           

173.31(c)(14). 

180  509<f1                 

1 73.31  (a)(11). 

180  509(g)  - 

180  509(hK2) 

1 73.31  (a)(ll)  and  (f). 
173.31(c)(6). 

180  51 1  

180.511(a)  

180.513 _ ~ 

180.515 ~ 

180  517        ^_^-. 

173.31(c)(3). 
173.21(f)  and  179.6. 
173.31(c)(7). 
1 73.31  (cK8). 

180  517(b) ~ 

180  519 

173.31(c)(8). 
173.31(d). 

III.  Review  by  Section 

Part  171 

Section  171.8.  As  oirrently  defined, 
"bottom  shell"  means 

that  portion  of  a  tank  car  tank  surface, 
excluding  the  head  ends  of  the  tank  car  tank, 
that  lies  within  two  feet,  measured 
circumferentially.  of  the  bottom  longitudinal 
center  lice  of  the  tank  car  tank. 

FR.^  learned  from  its  experience  with 
Emergency  Order  No.  16  and  other  field 
investigations  that  welding  flaws  may 
exist  outside  of  the  currently  defined 
area.  Experience  with  finite  element 
analysis  and  the  mapping  of  stress 
concentrations  in  the  tank  structure 
imder  various  loading  conditions  also 
shows  that  concentrated  stresses  appear 
outside  the  currently  defined  area.  Lf  the 
proposals  in  this  notice  become  final 
regulations,  the  definition  of  the 
"bottom  shell"  would  be  revised  to 
include  an  additional  61  cm  (2  feet)  on 
each  side  of  the  center  line.  The  FRA 
believes  that  by  thus  increasing  the 
width,  inspections  of  the  bottom  shell 
will  more  completely  encompass  the 
high-stressed  areas  of  the  tank. 

Part  172 

Section  172.101.  In  the  HMT.  special 
provision  "B41,"  appearing  in  column 
(7)  of  the  entries  for  "benzyl  chloride," 
"fluorosulfonic  acid,"  and  "titanium 
tetrachloride"  would  be  removed.  Also, 
HMT  special  provision  "B43," 
appearing  in  column  (7)  of  the  entries 
for  "carbon  dioxide,  refrigerated 
liquid,"  "hydrogen  chloride, 
refrigerated  liquid,"  and  "vinyl  fluoride, 
inhibited  '  would  be  removed. 

Section  172.102.  Special  provisions 
"B41"  and  "343"  would  be  removed 
because  they  are  unnecessary.  The 
inspection  and  test  intervals  (i.e.,  5-3— 
1}  specified  in  special  provision  "341" 
and  the  non-destructive  tests 
requiiements  specified  in  special 
provision  "343"  would  be  incorporated 
into  the  proposed  Subpart  F  of  Part  180. 

Part  173 

Section  173.31.  This  section  would  be 
completely  revised  and  entitled  "Use  of 


Tank  Cars."  and  reorganized  for  clarity. 
The  provisions  would  not  be 
substantially  changed.  Current 
paragraph  (a)  would  remain  in  this 
section.  In  paragraph  (b)  pre-trip 
inspection  and  seoirement 
requirements  would  be  moved  to  part 
174  and  referenced  in  this  section. 
Paragraph  (c)  containing  certain 
periodic  test  and  inspection 
requirements  would  be  moved  to 
subpart  F  of  part  180. 

Proposed  paragraph  (a)(1)  is  current 
§  173.31(a)  revised  to  correspond  to  the 
language  in  the  HMR  for  cargo  tanks  and 
portable  tanks  (see  §§  173.32c(a)  and 
173.33(a)).  The  section  would  also 
include  "AAR"  specifications  since  the 
use  of  these  tank  cars  for  hazardous 
materials  service  is  authorized  in  the 
HMR  (see  §§  173.241  and  173.242). 
When  these  tank  cars  are  used  for  the 
transportation  of  hazardous  materials, 
the  tank  cars  must  meet  the  minimum 
specification  for  new  construction  as 
required  by  the  AAR. 

Proposed  paragraph  (a)(2)  is  current 
§  173.31(a)(4).  The  fourth  sentence  in 
ctirrent  §  173.31(a)(4)  would  be  removed 
since  it  is  essentially  the  same  as  the 
second  sentence  in  the  same  paragraph. 
The  fifth  sentence  would  be  removed 
since  it  is  essentially  the  same  as  the 
prohibited  marking  requirements  in 
§  172.303(a). 

Proposed  paragraph  (a)(3]  would 
provide  that  no  person  may  fill  a  tank 
car  with  a  hazardous  material  when  the 
car  is  overdue  for  periodic  inspection 
and  test.  This  provision  will  allow  the 
movement  of  tank  cars  containing  the 
residue  of  a  hazardous  material  to  a  tank 
car  facility  for  inspection  and  test.  This 
paragraph  was  proposed  in  Docket  HM- 
166X  as  §  173.31(b)(4)  (56  FR  37505, 
August  7, 1991).  It  is  consistent  with 
provisions  allowing  similar  movements 
for  cargo  tanks,  portable  tanks,  and 
multi-unit  tank  car  tanks  (see 
S§  173.31{d)(10),  173.32c(c),  and 
173.33(a)(3)  respectively). 

Proposed  paragraph  (a)(4)  is  added  to 
reinforce  the  inspection  requirements 
that  must  be  fulfilled  before  a  tank  car 


of  hazardous  materials  is  ofl'ered  for 
transportation.  In  this  notice,  RSPA 
proposes  to  move  the  requirements  in 
the  current  §  173.31(b)(l)(2)  and  (3)  to  a 
new  section  174.68. 

Proposed  paragraph  (b)(l)(i)  is  current 
§  173.31(a)(5).  The  proposed  paragraph 
would  be  revised  by  removing  the 
reference  to  the  compliance  date,  now 
past,  for  equipping  DOT-spedfication 
tank  cars  not  transporting  nazardous 
materials  with  shelf  couplers. 

Proposed  paragraph  (D)(l)(ii)  is 
current  §  173.31(a)(6).  The  proposed 
paragraph  would  be  revised  by 
removing  the  reference  to  the 
compliance  date,  now  past,  for 
equipping  non-DOT  specification  tank 
cars  transporting  hazardous  materials 
with  shelf  couplers. 

Proposed  paragraph  (b)(2)(i)  is  current 
§  173.31(a)(12).  Proposed  paragraph 
(b)(2)(ii)  is  current  §  173.31(a)(15).  The 
latter  provisions  would  be  simplified  by 
using  the  term  "poisonous  by 
inhalation"  (see  §  171.8)  in  place  of  the 
defining  criteria. 

Proposed  paragraph  (c)  is  current 
§  173.31(a)(7).  The  requirements  would 
be  revised  by  removing  the  reference  to 
the  compliance  date,  now  past,  for 
welding  air  brake  equipment  support 
attachments  to  pads  instead  of  directly 
to  the  tank  shell. 

Proposed  paragraph  (d)  is  current 
§  173.31(a)(14).  The  proposed  paragraph 
would  be  revised  by  changing  the  term 
"uninsulated"  to  "non-insulated." 
Proposed  paragraph  (e)  is  current 
§  173.31(a)(17).  The  provision  would  be 
simplified  by  using  the  current 
definition  of  "poisonous  by  inhalation" 
(see  §  171.8)  in  place  of  the  defining 
criteria. 

Proposed  paragraph  (f)  is  current 
§  173.31(a)(3).  The  paragraph  would  be 
simplified  by  removing  the  specific 
"DOT"  Class  references  and  by 
explaining  that  any  tank  of  the  same 
class  with  a  higher  tank  test  pressure 
than  the  tank  authorized  in  the  HMR 
may  be  used.  The  paragraph  would  also 
be  simplified  by  specifying  the 
hierardiy  of  the  letters  in  the 
specification  marking  that  describe 
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special  protective  systems  (e.g..  "J"  for 
thermally  protected,  Jacketed  cars.  "T" 
for  thermally  protected,  non-jacketed 
cars:  "S"  for  cars  with  head  shields  but 
without  thermal  protection;  and  "A"  for 
cars  without  protective  systems). 

Section  173.319.  Paragraph  (a)(4)(iii) 
is  revised  by  removing  the  parenthetical 
refsrence.  Current  paragrapn 
173.31(c)(13)  is  redasignated  as 
proposed  paragraph  §  173.319  (e). 
Proposed  paragraph  (e)  would  be  revise 
for  clarity  and  units  of  measurements 
would  conform  to  cxurent  SI 
nomenclature.  Furthermore,  this  notice 
proposes  to  change  the  term 
"stencilling"  to  "marking"  for 
consistency  with  the  terminology  used 
throughout  the  HMR. 

Part  174 

Section  174.68.  Proposed  paragraph 
(a)  is  current  §  173.31  [b)  (1).  (2),  and 
(3).  To  determine  if  a  "tank  and  safety 
appurtenances  and  fittings  are  in  proper 
condition  for  the  safe  transportation  of 
the  lading"  this  section  would  be 
expanded  to  clarify  and  define  the  areas 
on  the  tank,  safety  appurtenances,  and 
nttings  needing  pre-trip  shipper 
inspection. 

Proposed  paragraph  (b)  refers  to  the 
requirement  in  §§  173.24(b)  and  (f)  that 
package  (including  tank  car)  closures  be 
so  designed  and  closed  that  there  is  no 
identifiable  release  of  hazardoos 
materials  into  the  environment  and 
would  establish  the  rebuttable 
presiunption  of  an  improper  inspection 
under  §  174.68(a)(4)  if  closures  are 
found  in  less  than  a  tool-tight  condition 
during  transportation.  Current 
S  173.31(b)(1)  requires  that  "the  shipper 
(offeror)  must  determine  to  the  c  <tent 
practicable,  that  •     •     •  fittings  are  in 
proper  condition  •     *     *"FRA'8 
experience  in  enforcing  §  173.31(b)(1)  is 
that,  when  a  tank  car  is  discovered 
during  transportation  with  fr  loose 
closure,  the  offeror  will  argue  that  the 
car  was  inspected  and  that  all 
"practicable"  steps  were  taken  to 
tighten  the  fittings.  This  argument 
igno.res  the  clear  requirement  in 
$  173.24  that  packages  and  fittings  be 
designed  and  closed  to  prevent  releases 
under  conditions  norTcally  incident  to 
transportation.  As  proposed  in  this 
notice,  the  inspection  requirement  in 
§  174.68  would  be  directly  related  to  the 
design  and  operation  requirements  in 
§  173.24.  RSPA  and  FRA  belidve  that 
this  alignment  of  the  regulations  will 
clarify  requirements  and  that,  by 
fostering  compliance  with  safety 
standards,  the  proposal  will  improve 
hazardous  materials  transportation 
safety. 


Part  179 

Section  179.2.  This  section  would  be 
amended  by  adding  a  definition  for 
"Tank  car  faciUty."  A  tank  car  faciUty 
means  an  entity  that  manufactures, 
repairs,  inspects,  or  tests  tank  cars  to 
ensure  that  the  tank  cars  conform  to 
Parts  179  and  180  of  the  regulations;  it 
is  an  entity  that  effects  the  certificate  of 
construction  of  the  tank  car  or  verifies 
that  the  tank  car  conforms  to  the 
specification. 

Section  179.7.  This  section  would  be 
added  to  require  tank  car  facilities  to 
have  a  Quality  Assurance  Program. 

Paragraph  fa)  would  state  the 
performance  standard  for  the  program. 
Paragraph  (b)  would  require  that  the 
QAP  have  certain  minimimi 
requirements,  as  discussed  in  more 
detail  earlier  in  this  preamble  tmder  the 
subject  heading  "K.  Quality  Assurance 
Programs."  Paragraph  (c)  would  require 
tank  car  faciUties  to  ensure  that  only 
personnel  qualified  for  a  particular  non- 
destructive inspection  and  test  perform 
that  operation.  Paragraph  (d)  would 
require  each  tank  car  facility  to  have 
written  procedures.'covering  inspection, 
fabrication,  and  repair  operations  as 
appropriate,  for  their  employees. 
Paragraph  (e)  would  cross-reference  the 
training  requirements  in  subpart  H  of 
part  172.  Section  172.702  requires  that 
a  hazmat  employer,  shall  train  each  of 
its  hazmat  employees.  A  hazmat 
employer  includes  a  person  who 
represents,  sells,  offers,  reconditions, 
tests,  repairs,  or  modifies  a  packaging  as 
qualified  for  the  ase  in  the 
transportation  of  hazardous  materials 
(e.g.,  marking  the  tank  car  with  the 
lettere  "DOT").  See  definitions  in 
§  171.8.  Proposed  paragraph  (f)  would 
specify  the  compliance  date  by  which 
tank  car  fadlilies  must  have  a  quality 
assurance  program  and  written 
procedi^res  in  effect 
Part  180 

Subpart  F  of  part  180.  This  subpart 
would  contain  the  qualification  and 
naintonance  requirements  for  tank  cexs. 
The  section  haadings,  sections,  and 
many  paragraphs  are  similar  to  those  for 
cargo  tanks,  ciirrently  found  in  Subpart 
E  of  Part  180. 

Section  180  501.  Paragraph  (a)  would 
specify  the  applicability  of  uie  proposed 
Subpart.  Paragraph  (b)  would  specify 
that  any  person  who  performs  a 
function  required  by  Subpart  F  of  Part 
180  must  perform  that  function 
according  to  the  regulations. 

Section  180.503.  This  section 
proposes  to  define  certain  terms  used 
throughout  the  subpart.  For  simpUcity, 
the  section  makes  appUcable  the  terms 
currently  used  in  Parts  171  and  179  for 
'  the  construction  of  tank  cars. 


Section  180.505.  This  Stetioo 
proposes  to  require  each  tank  car  facility 
performing  repair  work  to  have  a  quality 
assurance  program  based  on  that 
proposed  in  S  179.7  for  new  car 
construction. 

Section  180.507.  This  section  would 
contain  continuing  qualifications  for 
existing  tank  cars  that  are  no  longer 
authorized  for  new  constrjction,  such 
as  a  DOT  113A175\V  tank  car.  Proposed 
paragraph  (a)  is  essentially  current 
§  173.31(a)(1)  except  that  it  would  be 
revised  to  include  non-specification 
tank  cars  that  are  currently  authorized 
for  the  transportation  of  hazardous 
materials.  Proposed  paragraphs  (b)  (1), 
(2),  (3),  and  (4)  are  cturent  $  173.31(a) 
(2),  (8),  (9).  and  (10). 

Section  180.509.  This  section  would 
specify  the  requirements  for  the 
periodic  inspection  and  test  of  tank  cara. 
Proposed  paragraph  (a)(1)  would  require 
each  tank  car  faciUty  to  evaluate  the 
tank  according  to  the  "Acceptable 
results  of  inspections  and  tests"  as 
prescribed  in  proposed  §  180.511. 
Paragraph  (a)(2)  would  require  marking 
each  tank  car  passing  a  periodic 
inspection  and  test  to  indicate  the  date 
of  inspection  and  test  and  the 
inspection  and  test  due  dates  according 
to  new  §  180.515.  This  paragraph  is 
similar  to  current  §  173.31(c)(10). 
Proposed  paragraph  (a)(3)  would  require 
a  written  report  for  each  tank  car  after 
it  successfully  passes  an  inspection  and 
test.  The  report  would  contain  with 
details  of  the  inspections  and  tests 
conducted,  the  defects  foimd.  and  the 
methods  employed  to  repair  them.  The 
report  must  conform  to  the  details 
specified  in  new  §  180  517.  This  report 
is  similar  to  current  §  173.31(cK8). 

Proposed  paragraph  (b)  would  specify 
unusual  conditions  that  may  require  an 
inspection  and  tests  of  tank  cars,  similar 
to  §  173.32b(e)  for  portable  tanks  and 
§  180.407(b)  for  cargo  ianls.  Proposed 
paragraph  (b)(1)  would  require  an 
inspection  and  test  if  the  tank  shows 
evidence  of  abrasion,  corrosion,  cracks, 
dents,  distortions,  defects  in  welds,  or 
any  other  condition  imsafe  for 
transportation.  Proposed  paragraph 
(b)(2)  would  require  an  inspection  and 
test  if  the  tank  was  in  an  accident  and 
"damaged  to  the  extent  that  may 
adversely  affect  its  lading  retention 
capability"  (e.g..  large  dent  or  gouge  in 
the  tank  shell).  Proposed  paragraph 
(b)(3]  would  be  added  to  require  an 
inspection  and  test  if  transferring  the 
tank  into  or  out  of  service  that  was 
corrosive  to  the  tank.  This  paragraph  is 
similar  to  the  ctirrent  requirements  in 
§S  173.31(a)(16).  173.32(i),  and 
180.407(b)(2)  for  tank  car  tanks,  portable 
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tanks,  and  cargb  tanks.  Proposed 
paragraph  (b)(4)  would  require  an 
inspection  and  test  if  work  was  done  on 
the  tank  that  required  welding,  riveting, 
hot  or  cold  forming,  etc.  This  paragraph 
is  similar  to  current  §  173.31(c)(9). 
Proposed  paragraph  (b)(5)  would  require 
an  inspection  and  test  if  the  tank  was 
involved  in  a  fire.  This  paragraph  is 
similar  to  current  §  173.31(e)  except  that 
this  proposal  reflects  that  the  fire  repair 
requirements  are  now  in  §  180.513. 
Proposed  paragraph  (b)l6)  would  require 
an  inspection  and  test,  of  either  a  single 
tank  car  or  a  design  of  tar  k  cars,  if 
required  by  FRA,  based  on  probable 
cause.  This  paragraph  is  analogous  to 
§  173.32(j)  and  §180  '   ■'(b)(5)  for 
portable  tanks  and  c6rgo  tanks, 
respectively.  Probable  cause  may 
include  an  inspection  and  test  where 
FRA  discovers  a  crack  in  a  welded  area, 
a  wheel  bum.  or  a  large  dent  or  bulge 
in  the  tank  shell;  it  may  also  include  a 
group  of  cars  of  a  given  design  if  FRA 
discovers  problems  apparently  related 
to  cars  of  that  design. 

Proposed  paragraph  (c)  would  specify 
the  frequency  with  which  inspections 
and  tests  must  be  performed  on  tank 
cars.  Proposed  paragraph  (c)(1)  would 
specify  the  requirements  for  the 
inspection  and  hydrostatic  test  of  EXDT 
Class  107  tank  cars  and  riveted  tank 
cars.  As  noted  above,  the  hydrostatic 
test  is  still  effective  for  these  tanks  since 
it  will  detect  loose  rivets  and  areas  of 
metal  distress.  Proposed  paragraph 
(c)(2)  would  require  an  inspection  for 
thermal  integrity  of  DOT  Class  113  tank 
cars  in  place  of  the  inspection  and 
testing  requirements  in  subpart  F  of  part 
180.  This  paragraph  cross-references  the 
requirements  in  §  173.319(e).  Proposed 
pau-agraph  (c)(3)  would  specify  the 
inspection  and  test  requirements  for 
fusion  welded  tank  cars.  The  intervals 
would  vary  depending  upon  whether  or 
not  the  tank  was  lined  or  coated  and 
upon  whether  or  not  the  car  was 
transporting  materials  corrosive  to  the 
tank.  This  will  ensure  that  the  tank  shell 
thickness  does  not  degrade  below  the 
minimum  shell  thickness  proposed  in 
the  NPRM  before  the  next  inspection 
and  test  cycle.  For  linings  and  coatings, 
this  proposal  would  require  a  tank  car 
facility  to  inspect  the  lining  or  coating 
based  on  the  inspection  and  test 
intervals  and  techniques  established  by 
the  owner.  The  ov^Tier  must  establish  an 
inspection  interval  and  test  technique 
based  on  the  manufacturer's 
recommendations  or  the  owmer's 
knowledge  of  the  life-expectancy  of  the 
lining  or  coating. 

Proposed  paragraph  (d)  would  specify 
the  manner  for  conducting  visual 
inspection  required  for  each  tank  car. 


This  section  is  similar  to  §  180.407  (d) 
and  (e)  for  cargo  tanks.  Proposed 
paragraph  (d)(1)  would  require  an 
inspection  of  the  tank  internally  and 
externally  for  abrasion,  corrosion, 
cracks,  dents,  distortions,  defects  in 
welds,  or  any  other  conditions  unsafe 
for  transportation.  Proposed  paragraph 
{d)(2)  would  require  the  inspection  of 
all  piping,  valves,  fittings,  and  gaskets 
for  corrosion  and  any  other  condition 
unsafe  for  transportation.  Proposed 
paragraph  (d)(3)  would  require  an 
inspection  for  missing  or  loose  bolts, 
nuts,  or  other  elements.  Proposed 
paragraph  (d)(4)  would  require  an 
inspection  for  all  closures  on  the  tank 
for  proper  securement  and  to  prevent 
leaks  in  transportation.  The  tank  car 
facility  would  also  inspect  the 
protective  housings  for  proper 
securement.  Proposed  paragraph  (d)(5) 
would  require  an  inspection  of  the 
markings  on  the  tank  car  for  legibility. 
Proposed  paragraph  (d)(6)  would 
require  an  inspection  of  the  seats  on 
excess  flow  valves.  This  paragraph  is 
currents  173. 31(c)(14). 

Proposed  paragraph  (e)  would  require 
a  structural  integrity  inspection  and  test 
on  all  circumferential  and  longitudinal 
welds  and  welded  attachments  on  the 
bottom  of  the  tank  (122  cm  [4  feet]  on 
each  side  of  the  bottom  tank  centerline) 
using  one  or  more  non-destructive  test 
methods. 

Proposed  paragraph  (f)  would  require 
thickness  measurements  to  determine 
that  the  tank  is  not  below  the  minimum 
shell  thickness  proposed  in  the  NPRM. 
This  section  is  similar  to  ciirrent 
§  173.31(a)(ll).  but  would  expand  the 
requirement  beyond  localized  areas  of 
reduced  thickness  to  the  full  tank  shell. 

Proposed  paragraph  (g)  would  specify 
the  minimum  shell  thickness  reductions 
based  on  FRA  research  and  comments 
received.  This  paragraph  is  a 
combination  of  current  §§  173.31(a)(ll) 
and  173.31(f).  Proposed  paragraph  (g)(i) 
would  allow  thickness  reductions  on 
carbon  steel,  stainless  steel,  aluminum, 
nickel,  and  manganese-molybdenum 
steels.  Proposed  paragraph  (g)(ii)  would 
specify  the  minimum  shell  and  head 
thickness  reductions  for  imiform  and 
localized  areas,  provided: 

(a)  The  cumulative  surface  perimeter 
of  a  localized  area  does  not  exceed 
182.88  cm  (72  inches); 

(b)  Any  reduction  in  the  shell 
thickness  does  not  effect  the  structural 
strength  of  the  tank; 

(c)  The  tank  car  is  not  an  "iimer"  tank 
for  Class  DOT  115; 

(d)  The  tank  car  is  not  a  Class  DOT 
103  or  104  tank  car  having  an  inside 
diameter  greater  than  243.84  cm  (96 
inches);  and 


(e)  The  tank  car  is  not  a  Class  DOT 
111  in  ethylene  oxide  service. 

Proposed  paragraph  (h)(1)  would 
require  the  inspection  of  the  safety 
systems  on  the  tank,  such  as  thermal 
protection  systems,  tank  head  puncture 
resistance  systems,  and  coupler  vertical 
restraint  systems,  to  ensure  their 
integrity.  Proposed  paragraph  (h)(2) 
would  require  the  inspection  and  test  of 
re-closing  pressure  relief  devices  (safety 
valves).  This  paragraph  is  current 
§  173.31(c)(6). 

Proposed  paragraph  (i)  would  require 
an  inspection  and  test  of  the  lining  and 
coating  on  the  tank  according  to  the 
owner's  determinations. 

Proposed  paragraph  (j)  would  require 
a  leakage  pressure  test  of  the  tank  and 
appurtenances.  This  paragraph  is 
similar  to  §  180.407(h). 

Proposed  paragraph  (k)  would  allow 
an  alternative  inspection  and  test 
procedure,  based  on  a  damage-tolerance 
fatigue  evaluation,  if  examined  by  the 
AAR  Tank  Car  Committee  and  approved 
by  the  Associate  Administrator  for 
Safety  FRA. 

Proposed  paragraph  (1)  would  specify 
the  compliance  date  for  the  new 
inspection  and  test  requirements. 

Section  180.511.  This  section  would 
specify  the  acceptable  results  of 
inspections  and  tests.  Proposed 
paragraph  (a)  would  establish  an 
acceptable  visual  inspection  as  one  that 
shows  no  structural  defect  that  may 
cause  the  tank  to  fail  (including  leak) 
before  the  next  inspection  and  test 
interval.  This  paragraph  is  similar  to 
currents  173.31(c)(3). 

Proposed  paragraph  (b)  would 
establish  an  acceptable  structural 
integrity  inspection  and  test  as  one  that 
shows  no  structural  defect  that  may 
initiate  crack  growth  and  cause  the  tank 
to  fail  before  tbe  next  inspection  and 
test  interval,  such  as  a  propagating  crack 
in  a  circiunferential  weld  or  welded 
attachment. 

Proposed  paragraph  (c)  would 
establish  an  acceptable  service  Ufe  shell 
thickness.  An  acceptable  test  is  one  that 
shows  no  areas  of  the  tank  below  the 
minimum  shell  or  head  thickness 
allowable. 

Proposed  paragraph  (d)  would 
establish  an  acceptable  safety  system 
inspection,  (e.g..  thermal  protection)  as 
one  that  shows  the  systems  conform  to 
part  179.  For  example,  the  thermal 
protection  system  must  be  inspected  to 
determine  that  the  tank  car  has 
sufficient  thermal  integrity  and  the  tank 
head  puncture  resistance  system  and 
support  brackets  must  be  inspected  to 
ensiu«  that  they  are  secure  and  conform 
to  the  specification. 
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Paragraph  (e)  would  establish  an 
acceptable  inspection  and  test  for  lining 
and  coatings  as  one  that  shows  no  holes 
or  degraded  areas. 

Paragraph  (f)  would  establish  an 
acceptable  inspection  and  test  for  a 
leakage  pressure  test  as  one  that  shows 
no  indications  of  leakage  in  any  product 
piping,  fitting,  or  closure. 

Paragraph  (g)  would  establish  an 
acceptable  hydrostatic  test  (for  DOT 
Class  107  tank  cars  and  riveted  tank 
cars)  as  one  that  shows  no  leakage  in  the 
tank.  Since  there  are  very  few  Class 
DOT  107  tank  cars  and  riveted  tanks 
subject  to  this  hydrostatic  test 
requirement  (approximately  137  Class 
DOT  107s  and  120  riveted  tank  cars), 
this  NPRM  proposes  that  owners  follow 
the  hydrostatic  test  requirements  that 
were  in  effect  on  [insert  date  final  rule 
is  published  in  the  Federal  Register]. 

Section  180.513.  This  section  would 
specify  that  tank  repairs  must  conform 
to  the  requirements  of  Appendix  R  of 
the  AAR  Specifications  for  Tank  Cars. 
This  paragraph  is  current  §§  173.31(f) 
and  179.6.  Based  on  the  comments 
received  to  the  ANPRM,  RSPA  and  FRA 
believe  that  the  requirements  for  repair 
in  the  AAR  Specifications  for  Tank  Cars 
are  acceptable  for  the  detection  and 
repair  of  cracks,  pits  and  corrosion. 

Section  180.515.  This  section  would 
specify  the  marking  requirements  for 
tank  cars  after  a  successful  tank 
inspection  and  test.  This  paragraph  is 
similar  to  current  §§  173.31(c)  (7)  and 
(10).  179.100-21.  and  179.200-25. 

Section  180.517.  This  section  would 
specify  the  reporting  and  record 
retention  requirements  after  a  tank  has 
successfully  completed  its  reqiiired 
inspection  and  test.  This  section  is 
similar  to  current  §  173.31(c)(8). 
Proposed  paragraph  (a)  would  require 
the  tank  owner  retain  the  certificate  of 
construction  of  the  tank  car  (AAR  form 
4-2)  and  related  documentation 
certifying  that  the  tank  conforms  to  the 
specification.  The  owner  shall  retain  the 
documents  for  the  period  of  ownership. 
Upon  a  change  in  ovraership,  Section 
1.3.15  of  the  AAR  Specifications  for 
Tank  Cars  requires  the  transfer  of  these 
docimients  to  the  new  owner.  Proposed 
paragraph  (b)  would  specify  the 
inspection  and  test  reporting 
requirements.  This  paragraph  is  current 
§  173.31(c)(8)  revised  to  conform  with 
§  180.417(b)  for  cargo  tanks. 

Section  180.519.  This  is  current 
§  173.31(d).  The  paragraph  is  revised  by 
changing  the  title  'TABLE  U."  to  read 
"TABLE  L"  The  references  to  the  table 
in  the  section  would  also  be  changed  to 
reflect  the  new  title. 


TV.  Regulatory  Analysis  and  Notice* 

A.  Executive  Order  12291  and  DOT 
Regulatory  Policies  and  Procedures 

This  proposed  rule  does  not  meet  the 
criteria  specified  in  section  1(b)  of 
Executive  Order  12291  and,  therefore,  is 
not  a  major  rule.  The  rule  is  not 
considered  significant  imder  the 
regulatory  policies  and  procedures  of 
the  Department  of  Transportation  (44  FR 
11034).  A  regulatory  evaluation  is 
available  for  review  in  the  Docket. 

B.  Executive  Order  12612 

This  proposed  rule  has  been  analyzed 
in  accordance  with  the  principles  and 
criteria  contained  in  Executive  Order 
12612  ("Federalism").  The  Hazardous 
Materials  Transportation  Act  (HMTA) 
contains  an  express  preemption  * 
provision  (49  App.  U.S.C.  1804(a)4)) 
that  preempts  State,  local,  and  Indian 
tribe  requirements  on  certain  covered 
subjects.  Covered  subjects  are: 

(i)  The  designation,  description,  and 
classification  of  hazard  materials: 

(11)  The  packing,  repacking,  handling, 
labeling,  marking,  and  plac^ding  of 
hazardous  materials; 

(iii)  The  preparation,  execution,  and 
use  of  shipping  documents  pertaining  to 
hazardous  materials  and  requirements 
respecting  the  number,  content,  and 
placement  of  such  doounents; 

(iv)  The  written  notification, 
recording,  and  reporting  of 
unintentional  release  in  transportation 
of  hazardous  materials;  or 

(v)  The  design,  manufacturing, 
fabrication,  marking,  maintenance, 
reconditioning,  repairing,  or  testing  of  a 
package  or  container  which  is 
represented,  marked,  certified,  or  sold 
as  qualified  for  use  in  the  transportation 
of  hazardous  materials. 

This  proposed  rule  concerns  design, 
manufacturing,  repairing,  and  other 
requirements  for  packages  represented 
as  qualified  for  use  in  the  transportation 
of  hazardous  materials. 

If  adopted  as  final,  this  rule  would 
preempt  any  State,  local,  or  Indian  tribe 
requirements  concerning  these  subjects 
unless  the  non-Federal  requirements  are 
"substantively  the  same"  (see  49  CFR 
107.202(d))  as  the  Federal  requirements. 

The  HMTA  (49  App.  U.S.C.  1804(a)5)) 
provides  that  if  DOT  issues  a  regulation 
concerning  any  of  the  covered  subjects 
after  November  16, 1990,  DOT  must 
determine  and  publish  in  the  Federal 
Register  the  efiective  date  of  Federal 

Ereemption.  That  effective  date  may  not 
B  earlier  than  the  90th  day  following 
the  date  of  issuance.  RSPA  requests 
comments  on  what  the  efiiective  date  of 
Federal  preemption  should  be  for  the 
requirements  in  this  proposed  rule  that 


concern  covered  subjects.  Thus,  RSPA 
lacks  discretion  in  this  area,  and 
preparation  of  a  federaUsm  assessment 
is  not  warranted. 

C.  Regulatory  Flexibility  Act 

Based  on  limited  information 
concerning  the  size  and  nature  of  the 
entities  likely  to  be  affected  by  this 
proposed  rule,  I  certify  that  this 
proposed  rule  would  not  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities. 
This  certification  is  subject  to 
modification  as  a  result  of  a  review  of 
comments  received  in  response  to  this 
proposal. 

D.  Paperwork  Reduction  Act 

The  information  collection 
requirements  contained  in  proposed 
§§  179.7, 180.507. 180.509,  and  180.517 
are  being  submitted  to  the  Office  of 
Management  and  Budget  for  review 
under  the  provisions  of  the  Paperwork 
Reduction  Act  of  1980  (44  U.S.C. 
3504(h)).  Comments  on  the  collection  of 
information  should  be  sent  to  the  Office 
of  Information  and  Regulatory  Affairs. 
Office  of  Management  and  Budget. 
Washington.  DC,  Attention:  Desk  Officer 
for  the  Department  of  Transportation. 
Comments  must  reference  the  title  of 
this  notice,  "Detection  and  Repair  of 
Cracks,  Pits,  Corrosion,  Lining  Flaws, 
Thermal  Protection  Flaws  and  other 
Defects  of  Tank  Car  Tanks." 

E.  Regulatory  Identifier  Number  (RIN) 

A  regulation  identifier  nimiber  (RIN) 
is  assigned  to  each  regulatory  action 
hsted  in  the  Unified  Agenda  of  Federal 
Regulations,  The  Regulatory  Information 
Service  Center  publishes  the  Unified 
Agenda  in  April  and  October  of  each 
year.  The  RIN  number  contained  in  the 
heading  of  this  doaiment  can  be  used 
to  cross-reference  this  action  with  the 
Unified  Agenda. 

V.  List  of  Sobiects 

49  CFR  Part  171 

Exports,  Hazardous  materials 
transportation,  Hazardous  waste. 
Imports,  Incorporation  by  reference.  Oil, 
Reporting  and  recording  requirements. 

49  CFR  Part  172 

Hazardous  materials  transportation. 
Hazardous  waste.  Labels,  Markings,  Oil, 
Packaging  and  containers.  Reporting 
and  recordkeeping  requirements. 

49  CFR  Part  173 

Hazardous  materials  transportation, 
Packaging  and  containers.  Radioactive 
materials.  Reporting  and  recordkeeping 
requirements,  Uranium. 
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49  CFB  Part  174 

Hazardous  materials  transportation. 
Radioactive  materials.  Railroad  safety. 

49  CFB  Part  17^ 

Hazardous  materials  transportation. 
Railroad  safety.  Reporting  and 
recordkeeping  requirements. 

49  CFR  Part  180 

Hazardous  materials  transportation. 
Motor  carriers,  Motor  vehicle  safety. 
Packaging  and  containers.  Railroad 
safety,  and  Reporting  and 
recordkeeping. 

In  consideration  of  the  foregoing,  title 
49.  Chapter  I  of  the  Code  of  Federal 
Regulations,  would  be  amended  as  set 
forth  below: 

PART  171— GENERAL  INFORMATION, 
REGULATIONS,  AND  DERNITIONS 

1.  The  authority  citation  for  part  171 
would  continue  to  read  as  follows: 

Anthority:  49  App.  U.S.C  1802. 1803, 
1804, 1805,  and  1818;  33  U.S.C  1321;  49  CFR 
parti. 

2.  In  §  171.8,  the  definition  of 
"Bottom  shell"  would  be  revised  to  read 
as  follows: 

1 1 71 .8    Definitione  and  abbreviationt. 


Bottom  shell  means  the  portion  of  the 
tank  car  surface,  excluding  the  tank 
heads,  that  lies  within  122  cm  (four  feet) 
measured  circumferentially  from  the 
bottom  longitudinal  center  line  of  the 
tank. 


PART  172— HAZARDOUS  MATERIALS 
TABLE.  SPECIAL  PROVISIONS, 
HAZARDOUS  MATERIALS 
COMMUNICATIONS,  EMERGENCY 
RESPONSE  INFORMATION,  AND 
TRAINING  REQUIREMENTS 

3.  The  authority  citation  for  part  172 
would  continue  to  read  as  follows: 

Authority:  49  U.S.C.  App.  1803, 1804, 
1805,  and  1808;  33  U.S.C.  1321;  49  CFR  part 
1.  unless  otherwise  noted, 

S  172.101    [Amended] 

4.  In  §  172.101,  in  the  Hazardous 
Materials  Table,  the  following  changes 
would  be  made: 

a.  For  the  entries  "Benzyl  chloride", 
"Fluorosulfonic  acid",  and  "Titanium 
tetrachloride",  in  Column  (7),  Special 
Provision  "B41,"  would  be  removed. 

b.  For  the  entries  "Carbon  dioxide, 
refrigerated  liquid",  "Hydrogen 
chloride,  refrigerated  liquid",  and 
"Vinyl  fluoride  inhibitwi",  in  Column 
(7),  Special  Provision  "B43"  would  be 
removed. 


1172.102    (Amended] 

5.  In  $  172.102.  in  paragraph  (c)(3). 
Special  Provisions  "B41"  and  "B43" 
would  be  removed. 

PART  17d-SHIPPERS— GENERAL 
REQUIREMENTS  FOR  SHIPMENTS 
AND  PACKAGINGS 

6.  The  authority  citation  for  part  173 
would  continue  to  read  as  follows: 

Authority:  49  U.S.C.  App.  1803, 1804. 
1805. 1806. 1807. 1808,  and  1817;  49  CFR 
part  1.  unless  otherwise  noted. 

7.  Section  173.31  would  be  revised  to 
read  as  follows: 

1 1 73.31    Uae  of  Tank  Car*. 

(a)  General.  (1)  No  person  may  offer 
a  hazardous  material  for  transportation 
in  a  tank  car  unless  the  tank  car  meets 
the  applicable  specification  and 
packaging  requirements  of  this 
subchapter  or,  when  this  subchapter 
authorizes  the  use  of  an  "AAR" 
specification  tank  car,  the  appHcahie 
specification  of  the  AAR  Specifications 
for  Tank  Cars. 

(2)  Tank  cars  and  appurtenances  may 
be  used  for  the  transportation  of  any 
commodity  for  which  they  are 
authorized.  Tank  cars  proposed  for  a 
commodity  service  other  than 
authorized,  must  be  approved  for  such 
service  by  the  Association  of  American 
Railroads'  Committee  on  Tank  Cars. 
Transfer  of  a  tank  car  from  one 
authorized  service  to  another  may  be 
made  only  by  the  owner  or  with  the 
owner's  authorization. 

(3)  No  person  may  fill  a  tank  car 
overdue  for  a  periodic  inspection  or  test 
with  a  hazardous  material.  Any  tank  car 
marked  as  meeting  a  EKDT  specification 
and  any  non-specification  tank  car 
transporting  a  hazardous  material  must 
have  a  periodic  inspection  and  test 
conforming  to  §  180.509  of  this 
subchapter. 

(4)  No  person  may  offer  a  hazardous 
material  for  transportation  in  a  tank  car 
unless  the  tank  car  passes  the  inspection 
requirements  of  §174.68  of  this 
subchapter. 

(b)  Safety  Systems — (1)  Coupler 
vertical  restraint.  Each  tank  car  used  for 
transportation  of  hazardous  material 
must  be  equipped  with  a  coupler 
vertical  restraint  system  that  meets  the 
requirements  of  §  179.14  of  this 
subchapter. 

(2)  Pressure  relief  devices,  (i)  Pressure 
relief  devices  on  tank  cars  must  be  of  a 
type  and  design  approved  by  the  AAR 
Committee  on  Tank  Cars  and  be 
constructed  of  metal  not  subject  to 
deterioration  by  the  lading. 

(ii)  Except  for  shipments  of 
chloroprene.  inhibited,  in  Class  DOT 


115  tank  cars,  tank  cars  used  for 
materials  meeting  the  definition  for 
Division  6.1  liquids.  Packing  Group  I  or 
n.  Class  2  gases,  or  Class  3  or  4  liquids, 
must  have  self-closing  pressure  relief 
devices.  However,  a  tank  car  built  before 
January  1, 1991,  and  equipped  with  a 
non-closing  pressure  relief  device  may 
be  used  to  transport  a  Division  6.1  or 
Class  4  liquid  if  the  liquid  is  not 
poisonous  by  inhalation.  Unless 
otherwise  specifically  provided  in  this 
subchapter,  frangible  discs  may  not 
have  breather  holes. 

(c)  Attachments.  No  railroad  tank  car, 
regardless  of  its  construction  date,  may 
be  used  for  the  transportation  in 
commerce  of  any  hazardous  material 
unless  the  air  brake  equipment  support 
attachments  of  such  tank  car  conform  to 
the  standards  for  attachments  set  forth 
in  §§  179.100-16  and  179.200-19.  as  in 
effect  on  November  16, 1990. 

(d)  Tonic  car  test  pressure.  A  tank  car 
used  for  the  transportation  of  a 
hazardous  material  must  have  a  tank 
test  pressure  equal  to  or  greater  than  the 
greatest  of  the  following: 

(1)  Except  for  shipments  of  carbon 
dioxide,  anhydrous  hydrogen  chloride, 
vinyl  fluoride,  ethylene,  or  hydrogen, 
133  percent  of  the  sum  of  lading  vapor 
pressure  at  the  reference  temperature  of 
46  "C  (115  "F]  for  non-insulated  tank 
cars  or  41  "C  (105  °F)  for  insulated  tank 
cars  plus  static  head,  plus  gas  padding 
pressure  in  the  vacant  space  of  a  tank 
car; 

(2)  133  percent  of  the  maximum 
loading  or  unloading  pressure, 
whichever  is  greater; 

(3)  The  minimum  pressure  prescribed 
by  the  specification  in  part  179  of  this 
subchapter;  or 

(4)  The  minimum  test  pressure 
prescribed  for  the  specific  hazardous 
material  in  the  applicable  packaging 
section  in  subpart  F  or  G  of  this  part. 

(e)  Interior  heater  coils.  Tank  cars 
used  for  materials  poisonous  by 
inhalation  may  not  have  interior  heater 
coils. 

(f)  TanJt  car  alternatives.  Unless 
otherwise  specifically  provided  in  this 
part: 

(1)  When  this  subchapter  designates  a 
specific  specification  tank  car,  the  same 
class  tank  car  with  a  higher  marked  test 
pressure  also  may  be  used. 

(2)  When  the  tank  car  specification 
delimiter  is  an  "A,"  offerors  may  also 
use  tank  cars  with  a  defimiter  "S,"  "J" 
or  "T." 

(3)  When  the  tank  car  specification 
delimiter  is  an  "S,"  offerors  may  also 
use  tank  cars  with  a  delimiter  "J"  or 
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(4)  When  a  tank  car  specification 
delimiter  is  a  "T"  offerors  may  also  use 
tank  cars  with  a  delimiter  of  "J." 

(5)  When  a  tank  car  specification 
delimiter  is  a  "J."  offerors  may  not  use 
any  other  specification  delimiter. 

8.  A  new  paragraph  (e)  would  be 
added  to  §  173.319  to  read  as  follows: 

1 1 73.31 9    Cryogenic  liquid*  In  tank  car*. 

(e)  Special  requirements  for  Class 
DOT-113  tank  cars.  (1)  A  class  DOT- 
113  tank  car  need  not  be  periodically 
pressure  tested;  however,  each  shipment 
must  be  monitored  to  determine  the 
average  daily  pressure  rise  in  the  tank 
car.  If  the  average  daily  pressure  rise 
during  any  shipment  exceeds  20.68  Kpa 
(3  psi)  per  day.  the  tank  must  be  tested 
for  thermal  integrity  prior  to  any 
subsequent  shipment. 

(2)  Thermal  integrity  test.  When 
required  by  paragraph  (e)(1)  of  this 
section,  either  of  the  following  thermal 
integrity  tests  may  be  used: 

(i)  Pressure  rise  test.  The  pressure  rise 
in  the  tank  may  not  exceed  34.47  kPa  (5 
psi)  in  24  hours.  When  the  pressure  rise 
test  is  performed,  the  absolute  pressure 
in  the  annular  space  of  the  loaded  tank 
car  may  not  exceed  75  microns  of 
mercury  at  the  beginning  of  the  test  and 
may  not  increase  more  than  25  microns 
during  the  24-hour  period;  or 

(ii)  Calculated  heat  transfer  rate  test. 
The  insulation  system  must  be 
performance  tested  as  prescribed  in 
179.400-4  of  this  subchapter.  When  the 
calculated  heat  transfer  rate  test  is 
performed,  the  absolute  pressure  in  the 
annular  space  of  the  loaded  tank  car 
may  not  exceed  75  microns  of  mercury 
at  the  beginning  of  the  test  emd  may  not 
increase  more  dban  25  microns  during 
the  24-hour  period.  The  calculated  heat 
transfer  rate  in  24  hours  may  not 
exceed: 

(A)  120  percent  of  the  appropriate 
standard  heat  transfer  rate  specified  in 
§  179.401-1  of  this  subchapter,  for 
DOT-113A60W  and  DOT-113C120W 
tank  cars; 

(B)  122.808  joules  (0.1164  Btu/day/ 
lb.)  of  inner  tank  car  water  capacity,  for 
DOT-113A175W  tank  cars; 

(C)  345.215  joules  (0.3272  Btu/day/ 
lb.)  of  inner  tank  car  water  capacity,  for 
DOT-113C60W  and  113D60W  tank  cars; 
or 

(D)  500.09  joules  (0.4740  Btu/day/lb.) 
of  inner  tank  car  water  capacity,  for 
DOT-113D120W  tank  cars. 

(3)  A  tank  car  that  fails  a  test 
prescribed  in  paragraph  (e)(2)  of  this 
section  must  be  removed  from 
hazardous  materials  service.  A  tank  car 
that  was  removed  from  hazardous 
materials  service  because  it  feiled  a  test 


prescribed  in  paragraph  (e)(2)  of  this 
section  may  not  be  used  to  transport  a 
hazardous  material  until  it  conforms 
with  all  applicable  requirements  of  this 
subchapter. 

(4)  Each  frangible  disc  must  be 
replaced  every  12  months,  and  the 
replacement  date  must  be  marked  on  the 
car  near  the  pressure  relief  valve 
information. 

(5)  Pressiire  reUef  valves  and  alternate 
pressure  relief  valve  must  be  tested 
every  five  years.  The  start-to-discharge 
pressure  and  vapor  tight  pressure 
requirements  for  the  pressure  relief 
valves  must  be  as  specified  in 

§  179.401-1  of  this  subchapter.  The 
alternate  pressure  reUef  device  values 
specified  in  %  179.401-1  of  this 
subchapter  for  the  DOT-113C120W  tank 
car  apply  to  the  DOT-113D120W  tank 
car. 

PAFTT  174-CARRIAGE  BY  RAIL 

9.  The  authority  citation  for  part  174 
would  continue  to  read  as  follows: 

Authority:  49  US.C.  App  1803. 1804.  and 
1808;  49  CFR  1.53(e),  1.53,  App.  A  to  part  1. 

10.  Section  174.68  would  be  added  to 
read  as  follows:      | 

§  1 74.68    Inspection  requirement*  prior  to 
tranaportation. 

(a)  No  person  may  offer  a  tank  car 
containing  a  hazardous  material  or  a 
residue  of  a  hazardous  material  for 
transportation  unless  that  person 
determines  that  the  tank  car  is  in  proper 
condition  and  safe  for  transportation.  As 
a  minimum,  each  person  offering  a  tank 
car  for  transportation  must  inspect: 

(1)  The  tank  shell  and  heads  for 
abrasion,  corrosion,  cracks,  dents, 
distortions,  defects  in  welds,  or  any 
other  condition  that  makes  the  tank  car 
unsafe  for  transportation; 

(2)  The  piping,  valves,  fittings,  and 
gaskets  for  corrosion  and  other 
conditions  that  make  the  tank  car  unsafe 
for  transportation; 

(3)  For  missing  or  loose  bolts,  nuts,  or 
elements  that  make  the  tank  car  imsafe 
for  transportation; 

(4)  All  closures  on  tank  cars  and 
determine  that  the  closures  and  all 
fastenings  securing  them  are  properly 
tightened  in  place  by  the  use  of  a  bar, 
vkrench,  or  other  suitable  tool; 

(5)  Protective  housings  for  proper 
securement; 

(6)  The  pressure  relief  device, 
including  a  careful  inspection  of  the 
frangible  disc  in  non-closing  pressure 
relief  devices,  for  corrosion  or  damage 
that  may  alter  the  intended  operation  of 
the  device; 

(7)  Each  tell-tale  indicator  after  filling 
and  prior  to  transportation  to  ensure  the 
integrity  of  the  frangible  disc; 


(8)  The  external  thermal  protection 
system,  tank  head  puncture  resistance 
system,  coupler  vertical  restraint 
system,  and  other  safety  systems  for 
conditions  that  make  the  tank  car  unsafe 
for  transportation; 

(9)  The  required  markings  on  the  tank 
car  for  legibility;  and 

(10)  The  periodic  inspection  date 
markings  to  ensure  that  the  inspection 
and  test  intervals  are  within  the 
prescribed  intervals. 

(b)  Closures  on  tank  cars  are  required, 
under  this  subchapter,  to  be  designed 
and  closed  so  that,  under  conditions 
normally  incident  to  transport.ation. 
there  will  be  no  identifiable  release  of 
a  hazardous  material  to  the 
environment.  Accordingly,  in  any  action 
brought  to  enforce  this  section,  the  lack 
of  securement  of  any  closure  to  a  tool- 
tight  condition,  detected  at  any  point, 
will  establish  a  rebuttable  presumption 
that  a  proper  inspection  was  not 
performed  by  the  offeror  of  the  car  as 
required  by  §  174.68(a)(4).  That 
presumption  may  be  rebutted  only  by 
evidence  establishing  that  the  car  was 
subjected  to  abnormal  treatment,  e.g.,  a 
derailment  or  vandalism. 

PART  179— SPECIFICATIONS  FOR 
TANK  CARS 

11.  The  authority  citation  for  part  179 
would  continue  to  read  as  follows: 

Authority:  49  App.  U.S.C.  1803, 1804, 
1805, 1806,  and  1808;  49  CFR  part  1,  unless 
otherwise  noted. 

§179.1    [Amended] 

12.  In  §  179.1.  in  paragraph  (c).  the 
section  reference  "§173.31"  would  be 
revised  to  read  "§  180.507". 

13.  In  §  179.2.  the  following  definition 
would  be  added,  in  the  appropriate 
alphabetical  order,  to  read  as  follows: 

f  1 79.2    Definition*  and  abbreviation*. 


Tank  car  facility  means  an  entity  that 
manufactures,  repairs,  inspects,  or  tests 
tank  cars  to  ensure  that  the  tank  cars 
conform  to  this  part  and  part  180  of  this 
subchapter,  that  alters  the  certificate  of 
construction  of  the  tank  car,  or  that 
verifies  that  the  tank  car  conforms  to  the 
specification. 

14.  Section  179.7  would  be  added  to 
read  as  follows: 

f  179.7    Quality  assurance  program. 

(a)  At  a  minimum,  each  tank  car 
facility  shall  have  a  Quality  Assurance 
Program,  approved  by  the  AAR,  that — 

(1)  Ensures  the  finish()d  product 
conforms  to  the  requirements  of  the 
applicable  specification  and  regulations 
of  this  subchapter; 
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(2)  Has  the  means  to  detect  any 
nonconformity  in  the  manufacturing, 
repair,  or  testing  of  the  tank  car;  and, 

(3)  Prevents  non-conformities  from 
recurring. 

(b)  At  a  minimum,  the  quality 
assurance  program  must  have  the 
following  elements — 

(1)  Statement  of  authority  and 
responsibility  for  those  persons  in 
charge  of  the  quality  assurance  program. 

(2)  An  organizational  chart  showing 
the  interrelationship  between  managers, 
engineers,  purchasing,  construction, 
inspection,  testing,  and  quahty  control 
departments. 

(3)  Procedures  that  ensure  that  the 
latest  applicable  drawings,  design 
calculations,  specifications,  and 
instructions  are  used  in  manuiacture, 
inspection,  testing,  and  repair. 

(4)  Procedures  to  ensure  that  the 
fabrication  and  construction  materials 
received  are  properly  identified  and 
documented. 

(5)  A  description  of  the 
manufacturing,  inspection,  and  testing 
program  so  that  an  inspector  can 
determine  specific  inspection  and  test 
intervals. 

(6)  Monitoring  and  control  of  suitable 
processes  and  product  characteristics 
during  production. 

(7)  Procedures  for  the  correction  of 
imperfections. 

(8)  Provisions  indicating  that  the 
requirements  the  AAR  Specifications  for 
Tank  Cars.  M-1002.  apply. 

(9J  Qualification  requirements  of 
personnel  performing  ultrasonic, 
radiographic,  acoustic  emission,  dye 
penetrant,  magnetic  particle,  or  other 
non-destructive  inspections  and  tests. 

(10)  Qualification  requirements  of 
personnel  performing  magnified  visual 
imagery  inspections  (including  fiber 
optic,  borescope,  and  videoimagescope 
systems).  Under  these  requirements,  the 
examiner  must  have  the  capability  to 
consistently  and  repetitively  find  flaws 
under  test  conditions.  Furthermore,  the 
requirements  must  include  visual  acmty 
criteria  where  detectability  (minimum 
size  of  a  flaw  that  an  examiner  can  find); 
resolution  (minimum  distance  at  which 
two  flaws  may  be  seen  separately);  and 
contrast  sensitivity  (minimum 
detectable  thickness  change 
[convolutions]  over  a  surface  area) 
further  define  the  qualifications  of  the 
examiner, 

(11)  Procedures  for  evaluating  the 
inspection  and  test  technique  employed, 
including  the  accessibility  of  the  area 
and  the  sensitivity  of  the  inspection  and 
test  technique  and  minimum  detectable 
crack  length. 


(12)  Procedxires  for  the  periodic 
calibration  and  measurement  of 
inspection  and  test  equipment. 

(13)  A  system  for  the  maintenance  of 
records,  inspections,  tests,  and  the 
interpretation  of  inspection  and  test 
results. 

(c)  Each  tank  car  facility  shall  ensure 
that  only  personnel  qualified  for  each 
non-destructive  inspection  and  test 
perform  that  particular  operation. 

(d)  Each  tank  car  facihty  shall 
establish  written  procedures  for  their 
employees  to  ensure  that  the  work 
performed  on  the  tank  car  conforms  to 
the  specification  and  the  AAR  approval 
for  the  tank  car. 

(e)  Each  tank  car  facility  shall  train  its 
employees  in  accordance  with  subpart 
H  of  part  172  of  this  subchapter  on  the 
program  and  procedures  specified  in 
paragraph  (b)  of  this  section  to  ensure 
quality. 

(f)  Date  of  conformance.  After  January 
1, 1995,  no  tank  car  fecility  may 
manufacture,  repair,  inspect,  or  test  tank 
cars  subject  to  requirements  of  this 
subchapter,  unless  it  is  operating  in 
conformance  with  a  Quality  Assurance 
Program  and  written  procedures 
required  by  paragraphs  (a)  «md  (b)  of 
this  section. 

PART  ISO-CONTINUING 
QUAURCATION  AND  MAINTENANCE 
OF  PACKAGINGS 

15.  The  authority  citation  for  part  180 
would  continue  to  read  as  follows: 

Authority:  49  U.S.C.  1803;  49  CFR  part  1. 

16.  A  new  subpart  F  would  be  added 
to  part  180  to  read  as  follows: 

Subpart  F— Qualification  and  Maintanane* 
of  Tank  Car* 


Sac. 

180.501 

180.503 

180.505 

180.507 

130.509 


any  person  who  manufectures, 
fabricates,  marks,  maintains,  repairs, 
inspects,  or  services  tank  cars  to  ensure 
that  the  tank  cars  are  in  proper 
condition  for  transportation. 

(b)  Any  person  who  perftjrms  a 
function  prescribed  in  this  part  shall 
perform  that  function  in  accordance 
with  this  part. 

1180.503    Definitions. 

The  definitions  contained  in  §§  171.8 
and  179.2  apply  to  this  subchapter. 

f  180.505    Quality  aMuranc*  program. 

The  quality  assurance  program 
requirements  of  §179.7  of  this 
subchapter  apply. 

S  180.507    Qualification  of  tank  car*. 

(a)  Each  tank  car  marked  as  meeting 

a  "DOT"  specification  or  any  other  tank 
car  used  for  the  transportation  of  a 
hazardous  material  must  meet  the 
requirements  of  this  subchapter  or  the 
applicable  specification  to  which  the 
tank  was  constructed. 

(b)  Tonic  car  specifications  no  longer 
authorized  for  construction.  (1)  Tanks 
prescribed  in  the  following  table  are 
authorized  for  service  provided  they 
conform  to  all  applicable  safety 
requirements  of  this  subchapter: 


Applicability. 
Definitions. 

Quality  assurance  program. 
Qualification  of  tank  cars. 
Requirements  for  inspection  and 
test  of  specification  tank  cars. 
1 80. 51 1    Acceptable  results  of  inspections 

and  tests. 
180513    Repairs,  alterations,  conversions, 

and  modifications. 
180.515    Markings. 
180.517    Reporting  and  record  retention 

requirements. 
180.519    Periodic  retest  and  reinspection  of 
tank  cars  other  than  single-unit  tank  car 
tanks. 

Subpart  F— Qualification  and 
Malntananca  of  Tank  Cars 

S  180.501    Applicability. 

(a)  This  subpart  prescribes 
requirements,  in  addition  to  those 
contained  in  parts  107, 171, 172, 173, 
and  179  of  this  subchapter,  applicable  to 


Specification 

prescribed  in 

ttie  current 

regulations 

Other  speci- 
fications per- 
mitted 

Notes 

105A200W 

105A200ALW 

105A300W 

105A100W 

105A10CALW 

lCC-105, 

105A300 
105A400 
105A500 
105A600 
ICC-27,  BE- 

27, 

106A500 
106A800 

1 

1 

105A400W 

105A500W 

105A600W 
106A500X 

106A800X 

107A  •  •  * 

2 

Note  1:  Tanks  built  as  Specification  DOT 
105A100W  Of  DOT  105A100ALW  may  be 
altered  and  converted  to  DOT  105A200W  and 
DOT  105A200ALW. 

Note  2:  The  test  pressures  of  tanks  built  in 
tt>e  United  States  prior  to  January  1,  1956, 
may  be  increased  to  conform  to  Specification 
107A.  except  that  tanks  built  before  1941  are 
not  authonzed.  Original  and  revised  test 
pressures  must  be  indkrated  and  may  be 
shown  on  a  plate  attached  to  tt>e  bulkt>ead  of 
the  car. 

(2)  For  each  tank  car  conforming  to 
and  used  under  an  exemption  issued 
before  October  1, 1984,  which 
authorized  the  transportation  of  a 
cryogenic  liquid  in  a  tank  car,  the  owner 
01  operator,  if  not  the  owner,  shall 
remove  the  exemption  number  stenciled 
on  the  tank  car  and  stamp  the  tank  car 
with  the  appropriate  Class  DOT-113 
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specitication  followed  by  the  appUcable 
exemption  number.  For  example:  DOT- 
113D60W^  •  •  *  •  (asterisks  to  be 
replaced  by  the  exemption  number). 
The  owner  or  operator  marking  a  tank 
car  in  this  manner  shall  retain  on  file  a 
copy  of  the  last  exemption  in  effect 
during  the  period  the  tank  car  is  in 
service.  No  person  may  modify  a  tank 
car  marked  imder  this  paragraph  unless 
the  modification  is  in  compUance  with 
an  applicable  requirement  or  provision 
of  this  subchapter. 

(3)  Specification  DOT-113A175W, 
DOT-113C60W,  DOT-113D60W,  and 
DOT-113D120W  tank  cars  may 
continue  in  use,  but  new  construction  is 
not  authorized. 

(4)  Class  DOT  105A  and  105S  tank 
cars,  constrjcted  of  ASTM  A212B  steel 
to  ASTM  A300  low  temperature 
requirements,  authorized  under  DOT  E- 
3992  may  continue  in  service,  but  new 
construction  is  not  authorized. 

S 1 80.509    Requirements  for  inspection  end 
test  of  specification  tsnk  cars. 

(a)  General.  (1)  Each  tank  car  fadUty 
shall  evaluate  the  tank  car  according  to 
the  requirements  specified  in  §  180.511. 

(2)  each  tank  car  that  successfully 
passes  a  periodic  inspection  and  test 
must  be  marked  as  prescribed  in 
§180.515. 

(3)  A  written  report  as  specified  in 
§  180.517(b)  must  be  prepared  in 
English  for  each  tank  car  that  is 
inspected  and  tested  imder  this  section. 

(d)  Conditions  requiring  inspectJon 
and  test  of  tank  cars.  Without  regard  to 
any  other  periodic  inspection  and  test 
requirement,  tank  cars  must  have  an 
inspection  and  test  according  to  this 
section  if: 

(1)  The  tank  car  shows  evidence  of 
abrasion,  corrosion,  cracks,  dents, 
distortions,  defects  in  welds,  or  any 
other  condition  that  makes  the  tank  car 
unsafe  for  transportation. 

(2)  The  tank  car  was  in  an  accident 
and  damaged  to  an  extent  that  may 
adversely  affect  its  lading  retention 
capability. 

(3)  The  tank  car  is  transferred  into  or 
out  of  a  service  that  is  corrosive  to  the 
tank. 

(4)  Repair(s),  modification(s),  or 
conversion  of  the  tank  car  is  performed 
requiring  welding,  riveting,  caulking  of 
rivets  or  hot  or  cold  forming  to  restore 
tank  car  contour. 

(5)  The  tank  bears  evidence  of  damage 
caused  by  fire. 

(6)  The  Associate  Administrator  for 
Safety,  FRA,  so  requires  it  based  on  the 
existence  of  probable  cause  that  a  tank 
car  or  a  class  or  design  of  tank  cars  may 
be  in  an  unsafe  operating  condition. 

(c)  Frequency  of  inspection  and  tests. 
Each  tank  car  shall  have  an  inspection 


and  test  according  to  the  requirements 
of  this  paragraph. 

(1)  For  Class  107  tank  cars  and  tank 
cars  of  riveted  construction,  the  tank  car 
must  have  a  hydrostatic  pressure  test 
and  visual  inspection  conforming  to  the 
requirements  in  effect  on  (insert  date 
final  rule  is  published  in  the  Federal 
Register)  for  the  tank  specification. 

(2)  For  Class  DOT  113  tank  cars,  see 
§  173.319(8)  of  this  subchapter. 

(3)  For  fusion  welded  tank  cars,  each 
tank  car  must  have  an  inspection  and 
test  conforming  to  paragraphs  (d) 
through  (k)  of  this  section — 

(i)  For  cars  transporting  materials  not 
corrosive  to  the  tank,  every  10  years  for 
the  tank  and  service  equipment  (i.e., 
filling  and  discharge,  venting,  safety, 
heating,  and  measuring  devices). 

(ii)  For  non-lined  or  non-coated  tank 
cars  transporting  materials  corrosive  to 
the  tank,  an  interval  based  on  the 
following  formula,  but  in  no  case  shall 
the  interval  exceed  10  years  for  the  tank 
and  5  years  for  service  equ;  pment. 


i^hzh 


where: 

i  means  the  inspection  and  test  interval 

ti  means  the  actual  thickness 

ts  means  the  allowable  minimum 

thickness  xmder  paragraph  (g)  of 

this  section 
r  means  the  corrosion  rate  per  year 
(iii)  For  lined  or  coated  tank  cars 
transporting  materials  corrosive  to  the 
tank,  every  10  years  for  the  tank,  5  years 
for  the  service  equipment,  and  an 
interval  based  on  the  owner's 
determination  for  the  lining  or  coating, 
but  not  greater  than  every  10  years. 

(A)  Each  owner  of  a  tank  car  equipped 
with  a  lining  or  coating  shall  determine 
the  periodic  inspection  interval  and  test 
teclmique  for  the  lining  or  coating.  The 
owner  must  maintain  all  supporting 
documentation  used  to  make  such  a 
determination,  such  as  the  Uning  or 
coating  manufacturer's  recommended 
inspection  interval  and  test  technique, 
at  the  owner's  principal  place  of 
business. 

(B)  The  supporting  documentation 
used  to  make  such  inspection  and  test 
interval  determinations  and  technique 
must  be  made  available  to  FRA  upon 
request. 

(d)  Visual  inspection.  At  a  minimum, 
each  tank  car  fadhty  must  visually 
inspect  the  tank  externally  and 
internally  as  follows: 

(1)  An  internal  inspection  of  the  tank 
shell  and  heads  for  abrasion,  corrosion, 
cracks,  dents,  distortions,  defects  in 
welds,  or  any  other  condition  that 

1 


makes  the  tank  car  unsafe  for 
transportation,  and  except  in  the  areas 
where  insulation  or  a  thermal  protection 
system  precludes  it,  an  external 
inspection  of  the  tank  shell  and  heads 
for  abrasion,  corrosion,  cracks,  dents, 
distortions,  defects  in  welds,  or  any 
other  condition  that  makes  the  tank  car 
unsafe  for  transportation: 

(2)  An  inspection  of  the  piping, 
valves,  fittings,  and  gaskets  for  « 
indications  of  corrosion  and  other 
conditions  that  make  the  tank  car  unsafe 
for  transportation; 

(3)  An  inspection  for  missing  or  loose 
bolts,  nuts,  or  elements  that  make  the 
tank  car  unsafe  for  transportation,  and 
repladng  or  tiehtening  those  found 
missing  or  loose; 

(4)  An  inspection  of  ail  closures  on 
the  tank  car  for  proper  securement  in  a 
tool  tight  condition  and  an  inspection  of 
the  protective  housings  for  proper 
seciu^ment; 

(5)  An  inspection  of  excess  flow 
valves  having  threaded  seats  for 
tightness;  and 

(6)  An  inspection  of  the  required 
markings  on  the  tank  car  for  legibiUty. 

(e)  Structural  integrity  inspections 
and  tests.  At  a  minimum,  each  tank  car 
facility  shall  inspect  the  tank  car  for 
structural  integrity  as  spedfied  in  this 
section.  The  structural  integrity 
inspection  and  test  shall  include  all 
circumferential  and  longitudinal  welds 
within  the  area  of  the  bottom  shell  and 
all  attachments  welded  to  the  bottom 
shell  by  one  of  the  following  inspection 
and  test  methods  to  determine  that  the 
welds  are  in  pioper  condition: 

(1)  Dye  penetrant  test 

(2)  Radiography  test 

(3)  Magnetic  particle  test 

(4)  Ultrasonic  test 

(5)  Erihanced  visual  imagery  (e.g., 
fiberscopes  and  borescopes) 

(f)  Thickness  tests.  (1)  Each  tank  car 
fadUty  shall  measiu«  the  thickness  of 
the  tank  car  shell,  heads,  sumps,  domes, 
and  nozzles  on  each  tank  car  by  using 

a  device  capable  of  accurately 
measuring  the  thickness  to  within 
±0.051  mm  (±0.002  inch). 

(2)  After  repairs,  alterations, 
conversions  or  m.odifications  of  a  tank 
car  that  results  in  a  reduction  to  the  tank 
car  shell  thickness,  the  tank  car  fadhty 
shall  measure  the  thickness  of  the  tank 
car  shell  in  the  area  of  reduced  shell 
thickness. 

(g)  Service  life  shell  thickness 
allowance.  (1)  A  tank  car  found  with  a 
thickness  below  the  required  minimum 
thickness  after  forming  for  its 
spedfication.  as  stated  in  Part  179  of 
this  subchapter,  may  continue  in  service 
if: 
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(i)  Construction  of  the  tank  car  shell 
and  heads  is  from  carbon  steel,  stainless 
steel,  aluminum,  nickel,  or  manganese- 
molybdenum  steel;  and 

(ii)  Any  reduction  in  thickness  of  the 
tank  shell  or  head  is  no  more  than  that 
provided  in  the  following  tables: 

Uniform  Shell  Thickness 
Reductions 


Class  DOT 

Class  DOT 

103.  104. 

105.  109. 

Location 

Ill,andll5 

112,  and  114 

tank  cars 

tank  cars 

(see  notes) 

(see  notes) 

Top  of  the 

3.17  mm  (1/8 

0.79  mm  (1/ 

tank  car. 

inch). 

32  Inch). 

Bottom  shell  . 

1.58  mm  (1/ 

0.79  mm  (1/ 

16  inch). 

32  inch). 

Localized  Shell  Thickness 
Reductions 


Location 


Top  of  the 
tank  car 
Bottom  shell 


Class  DOT 

103.  104, 

111. and  115 

tcmk  cars 

(see  notes) 


4.76  mm  (3/ 
16  inch). 

1.58  mm  (1/ 
16  inch). 


Class  DOT 

105,  109. 

112.  and  114 

tank  cars 

(see  notes) 


1.58  mm  (1/ 

lemch). 
1.58  mm  (1/ 

16-inch). 


Notes: 

^The  cumulative  perimeter  for  localized 
reductions  may  not  exceed  a  182.68  cm  (72 
inches)  perimeter. 

»Any  reduction  In  the  tank  car  shell  does 
not  affect  the  structural  strength  of  the  tank 
car  so  that  the  tank  car  shell  no  longer 
conforms  to  Section  6.2  of  the  Association  ol 
American  Railroads  Specifications  for  Tank 
Cars. 

3  3Applies  only  to  the  outer  shell  for  DOT 
Class  1 1 5  tank  cars. 

«For  DOT  Class  103  and  104  tank  cars,  the 
inside  diameter  may  not  exceed  243.84  cm 
(96  inches). 

»No  Class  DOT  111A  tank  car  with  a 
reduced  shell  thickness  may  t)e  used  for  the 
transportatKsn  of  ethylene  oxide. 

(h)  Safety  system  inspections.  At  a 
minimum,  each  tank  car  facility  must 
inspect: 

(1)  Tank  car  thermal  protection 
systems,  tank  head  puncture  resistance 
systems,  coupler  vertical  restraint 
systems  and  systems  used  to  protect 
discontinuities  (i.e.,  skid  protection  and 
protective  housings)  to  ensure  their 
integrity. 

(2)  Reclosing  pressure  relief  devices 
by: 

(i)  Removing  the  safety  relief  device 
from  the  tank  car  for  inspection;  and. 

(ii)  Testing  the  safety  relief  device 
with  air  or  gas  to  ensure  that  it  conforms 
to  the  start-to-discharge  pressxue  for  the 
specification  or  commodity  in  this 
subchapter. 

(i)  Lining  and  coating  inspections  and 
tests.  At  a  minimum,  each  tank  car 


facility  must  inspect  the  lining  or 
coating  installed  on  the  tank  car 
according  to  the  inspection  interval  and 
test  technique  established  by  the  owner 
(as  required  by  paragraph  (c)(3)(iii)  of 
this  section). 

(j)  Leakage  pressure  test.  (1)  At  a 
minimum,  each  tank  car  facility  shall 
perform  a  leakage  pressure  test  on  the 
tank  fittings  and  appurtenances.  The 
leakage  pressure  test  must  include 
product  piping  with  all  valves  and 
accessories  in  place  and  operative, 
except  that  during  the  pressure  test  the 
tank  car  facility  shall  remove  or  render 
inoperative  any  venting  devices  set  to 
discharge  at  less  than  the  test  pressure. 
Test  pressure  must  be  maintained  for  at 
least  5  minutes.  Leakage  test  pressure 
must  not  be  less  than  50%  of  the  tank 
test  pressure. 

(2J  Interior  heater  systems  must  be 
tested  hydrostatically  at  200  psi  (1379 
kPa)  and  must  show  no  signs  of  leakage. 

(k)  Alternative  inspection  and  test 
procedures.  (1)  In  lieu  of  the  other 
requirements  of  this  section,  a  person 
may  use  an  alternative  inspection  and 
test  procedure  or  interval  based  on  a 
damage-tolerance  fatigue  evaluation, 
when  the  evaluation  is  examined  by  the 
Association  of  American  Railroads  Tank 
Car  Committee  and  approved  by  the 
Associate  Administrator  for  Safety, 
Federal  Railroad  Administration. 

(2)  Compliance  date.  Each  tank  car 
shall  have  an  inspection  and  test 
conforming  to  this  section  no  later  than 
the  date  the  tank  car  requires  a  periodic 
hydrostatic  pressure  test  (i.e.,  the 
marked  due  date  on  the  tank  car  for  the 
hydrostatic  test).  For  tank  cars  on  a  20- 
year  periodic  hydrostatic  pressure  test 
interval  (i.e.,  Class  DOT  103W,  104W, 
111A60W1.  IIIAIOOWI,  and 
111A100W3  tank  cars),  the  next 
inspection  and  test  date  is  the  midpoint 
between  [insert  date  of  publication  of 
this  rule]  and  the  remaining  years  until 
the  tank  would  have  had  a  hydrostatic 
pressure  test.  After  that,  the  tank  car 
must  be  inspected  and  tested  at  lO-year 
intervals. 

§  1 80.51 1    Acceptable  resulU  of 
Inspections  and  tests. 

Provided  it  conforms  with  other 
applicable  requirements  of  this 
subchapter,  a  tank  car  is  quali&ed  for 
use  if  it  successfully  passes  the 
following  the  inspections  and  tests 
conducted  in  compliance  with  this 
subpart: 

(a)  Visual  inspection.  A  tank  car 
successfully  passes  the  visual 
inspection  when  the  inspection  shows 
no  structural  defect  that  may  cause 
leakage  from  or  failure  of  the  tank  before 
the  next  inspection  and  test  interval. 


(b)  Structural  integrity  inspection  and 
tests.  A  tank  car  successfully  passes  the 
structural  integrity  inspection  and  test 
when  it  shows  no  structural  defect  that 
may  initiate  crack  growth  and  cause 
failure  of  the  tank  before  the  next 
inspection  and  test  interval. 

(c)  Service  life  shell  thickness.  A  tank 
car  successfully  passes  the  service  life 
shell  thickness  inspection  when  the 
tank  shell  and  heads  show  no  thickness 
reduction  below  that  allowed  in 

§  180.509(g)  of  this  part. 

(d)  Safety  system  inspection.  A  tank 
car  successfully  passes  the  safety  system 
inspection  when  each  thermal 
protection  system,  tank  head  puncture 
resistance  system,  coupler  vertical 
restraint  system,  and  system  used  to 
protect  discontinuities  (e.g.,  breakage 
grooves  on  bottom  outlets  and 
protective  housings)  on  the  tank  car 
conform  to  this  subchapter. 

(e)  Lining  and  coating  inspections  and 
tests.  A  tank  car  successfully  passes  the 
lining  and  coating  inspection  and  test 
when  the  lining  or  coating  shows  no 
evidence  of  holes  or  degraded  areas. 

(f)  Leakage  pressure  test.  A  tank  car 
successfully  passes  the  leakage  pressure 
test  when  ail  product  piping,  fittings 
end  closures  show  no  indication  of 
leakage. 

(g)  Hydrostatic  test.  A  Class  107  tank 
car  or  a  riveted  tank  car  successfully 
passes  the  hydrostatic  test  when  it 
shows  no  leakage,  distortion,  excessive 
permanent  expansion,  or  other  evidence 
of  weakness  that  might  render  the  tank 
car  unsafe  for  transportation  service. 

§  1 80.5 1 3    Repairs,  alterations, 
conversions,  and  modifications. 

In  order  to  repair  tank  cars,  the  tank 
car  facility  must  comply  with  the 
requirements  of  appenclix  R  of  the  AAR 
Specifications  for  Tank  Cars. 

§180.515    IMarkings. 

(a)  Each  tank  car  facility  shall  mark 
the  inspection  and  test  date  and  the  due 
date  for  the  next  inspection  and  test  on 
the  tank  near  the  DOT  specification 
number.  A  tank  car  facility  may 
consolidate  the  dates  for  each  visual 
inspection,  safety  system  inspection, 
lining  and  coating  inspection  or  test, 
leakage  inspection  and  test,  and 
structural  integrity  inspection  and  test 
on  the  tank  when  the  inspection  and 
test  and  the  Inspection  and  test  due 
dates  are  the  same. 

(b)  The  tank  car  facility  must  comply 
with  the  marking  requirements  of 
appendix  C  of  the  AAR  Specifications 
for  Tank  Cais. 

(c)  Converted  tank  cars  must  have  the 
new  specification  and  conversion  data 
permanently  marked  in  letters  and 
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figures  at  least  0.952  cm  (3/8-inch)  high 
on  the  outside  of  the  manway  nozzle  ot 
the  edge  of  the  manway  no2zle  flange  on 
the  left  side  of  the  car.  The  marking  may 
have  the  last  numeral  of  the 
specification  number  omitted  (e.g., 
"DOT  IIIAIOOW  instead  of  "EXTT 
IIIAIOOWI"). 

(d)  When  pressure  tested  within  six 
mcmths  of  installation  and  [HtMected 
fit>m  deterioration,  the  test  date  marking 
of  a  safety  relief  device  is  the 
installation  date  on  the  tank  car. 

)  180.517    Reporting  and  record  retention 
reQulremente. 

(a)  Certification  and  representation. 
Each  owner  of  a  specification  tank  car 
shall  retain  the  certificate  of 
construction  (AAR  Form  4-2)  and 
related  papers  certifying  that  the 
manufacture  of  the  specification  tank 
car  identified  in  the  documents  in 
accordance  with  the  applicable 
specification.  The  owner  shall  retain  the 
documents  throughout  the  period  of 
ownership  of  the  specification  tank  car 
and  for  one  year  thereafter.  Upon  a 
change  of  ownmship,  the  requirements 
of  Section  1.3.15  of  the  AAR 
Specifications  for  Tank  Cars  apply. 

(b)  Inspection  and  test  reporting.  Each 
tank  car  that  is  inspected  as  specified  in 
§  180.509  must  have  a  written  report,  in 
English,  prepared  according  to  this 


paragraph.  The  owner  must  retain  a 
copy  of  the  inspection  and  test  reports 
until  successfully  completing  the  next 
inspection  and  test  of  tne  same  type. 
The  inspection  and  test  report  must 
include  the  following: 

(1)  Type  of  inspection  and  test 
performed  (a  checklist  is  acceptable); 

(2)  The  results  of  each  inspection  and 
test  performed; 

(3)  Owner's  reporting  mark; 

(4)  EXTT  Specification; 

(5)  Inspection  and  test  date  (month 
and  year); 

(6)  Looitlon  of  defects  foimd  and 
method  used  to  repair  each  defect; 

(7)  The  name  and  address  of  the  tank 
car  &cility  and  the  signature  of 
inspector. 

1180.516    Periedk  meet  and  Inepecten  el 
tank  cara  o6Mr  than  atngla-antt  tank  ear 
tanka. 

(a)  General.  Unless  otherwise 
provided  in  this  subpart,  tanks  designed 
to  be  removed  from  cars  for  filling  and 
emptying  and  tanks  built  to 
specification  DOT  107A****  and  their 
safety  relief  devices  must  be  retested 
periodically  as  specified  in  Retest  Table 
1  of  paragraph  (b)  of  this  section.  Retests 
may  be  made  at  any  time  during  the 
calendar  year  the  retest  falls  due. 

(b)  Pressure  test  (1)  Each  tank,  except 
as  provided  in  paragraph  (b)(8)  of  this 
section,  must  be  subjected  to  the 

i 

Retest  Table  1 


specified  hydrostatic  pressure  and  its 
permanent  expansion  determined. 
Pressure  must  be  maintained  for  30 
seconds  and  as  much  longer  as  may  be 
necessary  to  secure  complete  expansion 
of  the  tank.  The  pressure  gauge  must 
permit  reading  to  an  accuracy  of  1 
percent.  The  expansion  gauge  must 
permit  reading  of  total  expansion  to  an 
accuracy  of  1  percent  Expansion  must 
be  recorded  in  cubic  centimeters. 
Permanent  volumetric  expansion  must 
not  exceed  10  percent  of  total 
volumetric  expansion  at  test  pressure 
and  tank  must  not  leak  or  show 
evidence  of  distress. 

(2)  Each  tank,  except  tanks  to 
specification  DOT  107A,  must  also  be 
subjected  to  interior  air  pressure  test  of 
at  least  100  psi  under  conditions 
favorable  to  detection  of  any  leakage.  No 
leaks  may  appear. 

(3)  Safety  relief  valves  must  be 
retested  by  air  or  gas,  must  start  to 
discharge  at  or  below  the  prescribed 
pressure  and  must  be  vapor  tight  at  ot 
above  the  prescribed  pressure. 

(4)  Frangible  discs  or  fusible  plugs 
must  be  removed  from  the  tank  and 
visually  inspected. 

(5)  Tanks  must  be  retested  as 
specified  in  Retest  Table  1  of  this 
paragraph  before  return  to  senrice  after 
repairs  involving  welding  m  heat 
treatment. 


spectacaaon 

Retest  tntervDl    yeore 

Retest  pressure— p.s.1. 

Safety  reHef  vatve  pres- 
sure—p.8.L 

Tcnks 

SaMyraiief 
devfcas* 

Tank  hydrostatic 
•xpenaions 

Tank  air  last 

Stan-to-dis- 

charge 

V€«)orig^ 

DOT  27 _ 

5 
5 
5 
5 

6' 
5 
*5 

5 
5 
5 
5 

5 

2 

2 

500 
500 
500 
800 
800 
800 

(») 
500 
600 
800 
1,000 
500 

100 
100 
100 
100 
100 
100 
None 
100 
100 
100 
100 
100 

375 
375 
375 
600 
600 
600 
Nona 
375 
500 
600 
750 
375 

300 

106A500  

300 

106A500X  

2 
2 

2 
2 
2 
2 
2 
2 
2 
2 

300 

106A800  

480 

106A80CX  ..    ... 

480 

106A800NCI  ..„ 

107A"**  _ 

110A500-W 

110A600-W..... 
110A800-W  ..... 

••" " •• " 

480 
None 
300 
360 
480 

110A1000-W  ... 

600 

BE-27  

— — - 

300 

1 M  DOT  107A****  tanks  are  used  for  transportatksn  cf  larnmable  gas€«,  one  frangible  disc  from  each  car  must  bt  txxst  at  t* 
prescrit)ed.  The  sampie  dtec  muat  burst  ai  a  pressure  not  exceeding  the  marked  test  pressure  of  the  tank  and  rvst  less  than  7/10  ol  the  maitod 
lest  pressure,  tt  the  sampta  disc  does  not  burst  within  the  prescribed  Umtts,  ad  discs  on  the  car  must  be  replaced. 

>The  hydrostatk:  expansion  test  pressure  must  at  least  equal  the  marked  test  pressure. 

'See  §  180.519(d)(8). 

^Safety  relief  valves  of  the  spring-toaded  type  on  tanks  used  exckisively  for  fluorinated  hydrocartxms  and  mixtures  thereof  wtiich  are  free  from 
corroding  components  may  be  retested  every  5  years.  j  -  ^ 


(6)  The  month  and  year  of  test, 
followed  by  a  "V"  if  visually  inspected 
as  described  in  paragraph  (d)(8)  of  this 
section,  must  be  plainly  and 
permanently  stamped  into  the  metal  of 


one  head  or  chime  of  each  tank  passing 
test;  for  example,  1-60  for  January  1960. 
On  DOT  107A**'*  tanks,  the  date  must 
be  stamped  into  the  metal  of  the  marked 
end,  except  that  if  all  tanks  mounted  on 


a  car  have  been  tested,  the  date  may  be 
stamped  into  the  metal  of  a  plate 
permanently  applied  to  the  bulkhead  on 
the  "A"  end  of  die  car.  Dai«s  of  previous 
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tests  and  all  prescribed  markings  must 
be  kept  legible. 

(7)  Written  reports.  Retests  of  tanks 
and  safety  relief  devices  must  be 
reported  by  the  person  making  tests  to 
the  owner  of  the  tank.  Reports  must 
show  registered  identifying  mark  and 
serial  number,  pressure  to  which  tested, 
date  and  place  of  test,  and  by  whom 
tested.  Reports  of  the  latest  retest  must 
be  retained  by  the  owner  until  the  next 
retest  has  been  accomplished  and 
recorded. 

(8)  Tanks  of  DOT  106A  and  DOT 
llOA-W  (§§  179.300,  179.301. 179.302 
of  this  subchapter)  specifications  used 
exclusively  for  transporting  fluorinated 
hydrocarbons  and  mixtures  thereof,  and 
which  are  free  from  corroding 
components,  may  be  given  a  periodic 
complete  internal  and  external  visual 
inspection  in  Ueu  of  the  periodic 
hydrostatic  retest.  Visual  inspections 
shall  be  made  only  by  competent 
persons. 

Acceptance  or  rejection  of  a  tank  must 
be  based  upon  the  methods  used  for 
cylinders  in  CGA  Pamphlet  C-6,  and  the 
results  must  be  recorded  on  a  suitable 
data  sheet,  the  completed  copies  of 
which  must  be  kept  by  the  owner  as  a 
permanent  record.  The  information  to 
be  recorded  and  checked  on  these  data 
sheets  are:  Date  of  inspection  (month 
and  year  followed  by  a  "V"  to  indicate 
visual  inspection);  DOT  specification 
number;  tank  identification  (registered 
symbol  and  serial  number,  date  of 
manufacture  and  ownership  symbol); 
type  of  protective  coating  (painted,  etc.. 
and  statement  as  to  need  for  refinishing 
or  recoating);  conditions  checked 
(leakage,  corrosion,  gouges,  dents  or 
digs,  broken  or  damaged  chime  or 
protective  ring,  fire,  fire  damage, 
internal  condition);  and  disposition  of 
tank  (returned  to  service,  returned  to 
manufact\jrer  for  repair,  or  scrapped). 

Issued  in  Washington,  DC,  on  September  8, 
1993,  under  authority  delegated  in  49  CFR 
part  106,  appendix  A. 
Alan  L  Roberta, 

Associate  Administrator  for  Hazardous 
Materials  Safety. 

IFR  Doc.  93-22373  Filed  9-15-93;  8:45  am] 
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DEPARTMEffT  OF  COMMERCE 

National  Oceanic  and  Atmospharic 
Adminlatration 

50  CFR  Part  641 

Reaf  Fish  Rshary  of  the  Gulf  of  Mexico 

AGENCY:  National  Marine  Fisheries 

Service  (NMFS).  National  Oceanic  and 

Atmospheric  Administration  (NOAA). 

Commerce. 

ACTION:  Notice  of  availability  of  an 

amendment  to  a  fishery  management 

plan  and  request  for  comments. 

SUMMARY:  NMFS  announces  that  the 
Gulf  of  Mexico  Fishery  Management 
Coimcil  (Council)  has  submitted 
Amendment  5  to  the  Fishery 
Management  Plan  for  the  Reef  Fish 
Resources  of  the  Gulf  of  Mexico  for 
review  by  the  Secretary  of  Commerce 
(Secretary).  Written  comments  are 
requested  from  the  public. 
DATES:  Written  comments  must  be 
received  on  or  before  November  12, 
1993. 

ADDRESSES:  Comments  should  be  sent  to 
the  Southeast  Regional  Office.  NMFS. 
9450  Koger  Boulevard.  St.  Petersburg, 
FL  33702.  Copies  of  Amendment  5. 
which  includes  a  regulatory  impact 
review/initial  regulatory  flexibiUty 
analysis,  a  Supplemental  Environmental 
Impact  Statement,  and  a  minority  report 
submitted  by  four  Council  members 
which  objects  to  most  of  the  amendment 
measures  may  be  obtained  from  the  Gulf 
of  Mexico  Fishery  Management  Coimcil, 
5401  W.  Kennedy  Boulevard.  Suite  331. 
Tampa.  FL  33609. 
FOR  FURTHER  INFORMATION  CONTACT: 
Robert  A.  Sadler,  813-893-3161. 
SUPPLEMENTARY  INFORMATION:  The 
Magnuson  Fishery  Conservation  and 
Management  Act  (Magnuson  Act) 
requires  that  a  council-prepared  fishery 
management  plan  or  amendment  be 
submitted  to  the  Secretary  for  review 
and  approval,  disapproval,  or  partial 
disapproval.  The  Magnuson  Act  also 
requires  that  the  Secretary,  upon 
receiving  an  amendment,  immediately 
pubUsh  a  notice  that  the  document  is 
available  for  pubUc  review  and 
comment  The  Secretary  will  consider 


public  comment  in  determining 

approvability  of  the  amendment. 

Amendment  5  proposes  to: 

(1)  Impose  a  three-year  moratorium  on 
additional  participants  in  the  reef  fish 
trap  fishery; 

(2)  Require  each  fish  trap  or  string  of 
traps  to  be  marked  with  a  floating  buoy; 

(3)  Require  that  fish  traps  be  returned 
to  port  at  the  completion  of  the  tending 
vessel's  trip: 

(4)  Increase  the  minimum  allowable 
size  of  red  snapper,  ciurently  13  inches 
(33.0  cm),  in  one-inch  increments  every 
other  year  commencing  January  1. 1994, 
until  the  minimum  allowable  size  is  16 
inches  (40.6  cm),  effective  January  1, 
1998; 

(5)  Require  all  finfish.  other  than  bait 
and  oceanic  migratory  species, 
possessed  in  the  exclusive  economic 
zone  (EEZ)  to  be  maintained  with  head 
and  fins  intact  through  landing; 

(6)  Close  Riley's  Hump,  southwest  of 
Dry  Tortugas.  Florida,  to  all  fishing 
diuing  May  and  June  of  each  year; 

(7)  Create  special  management  zones 
(SMZs)  in  the  EEZ  off  Alabama  in  which 
fishing  for  reef  fish  would  be  Umited  to 
hook-emd-line  gear  having  no  more  than 
three  hooks  per  line  and  to  spearfishing 
gear;  and 

(8)  Add  the  establishment  or 
modification  of  SMZs.  and  the  gear 
allowed  in  each,  to  the  management 
measiures  that  may  be  adjusted  via  a 
framework  regulatory  adjustment 
procedure. 

Although  comments  are  requested  on 
all  measures  contained  in  Amendment 
5.  the  Secretary  is  particularly  inviting 
comments  on  the  proposed  SMZs. 
Specific  issues  of  concern  will  be 
indicated  in  the  preamble  of  the 
proposed  rule. 

Proposed  regulations  to  implement 
Amendment  5  are  scheduled  for 
publication  within  15  days. 

Authority:  16  U.S.C.  1801  et  seq. 

Dated:  September  10, 1993. 
David  S.  Crestin, 

Acting  Director.  Office  of  Fisheries 
Consermtion  and  Management  National 
Marine  Fisheries  Serrice. 
[FR  Doc.  93-22669  FUed  9-13-93;  3:08  pm] 
aaiMia  code  38i»-22-«i 
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DEPARTMENT  OF  AGRICULTURE 

Forest  Service 

Mosquito-Fly  Timber  Sale,  Idaho 
Panhandle  National  Forests,  Shoshone 
County,  ID;  Intent  To  Prepare 
Environmental  Impact  Statement 

AGENCY:  Forest  Service,  USDA. 
ACTION:  Notice;  intent  to  prepare  an 
environmental  impact  statement. 

SUIMMARY:  The  notice  is  hereby  given 
that  J.W.  Associates  Inc.,  under  contract 
to  the  Forest  Service,  is  gathering 
information  in  order  to  prepare  an 
Environmental  Impact  Statement  (EIS) 
for  a  proposal  to  harvest  timber,  build 
roads  and  grant  road  access  to  Plum 
Creek  Timber  Company  private  lands  in 
the  Mosquito-Fly  area  Iliis  area  is 
located  approximately  20  air  miles  east- 
southeast  of  Avery,  Idaho,  on  the  A\'ery 
Ranger  District.  The  proposed  timber 
harvest  and  road  construction  are 
proposed  within  the  Mosquito-Fly 
Roadless  Area  (#1-150). 
DATES:  Two  public  meetings/open 
houses  will  be  held.  The  first  will  occur 
during  the  initial  public  comment 
period.  The  second  meeting  will  occur 
following  the  release  of  the  Draft 
Environmental  Impact  Statement.  These 
meetings  will  be  announced  in  the  local 
newspaper  and  by  written  notification 
to  those  on  the  project  mailing  list. 
Written  comments  concerning  the  scope 
of  the  analysis  must  be  received  on  or 
before  November  1. 1993. 
ADDRESSES:  Send  written  comments  to 
Jessica  Wald,  J.W.  Associates  Inc.,  2006 
Broadway,  suite  305,  Boulder,  CO 
80302. 

FOR  FURTHER  INFORMATION  CONTACT: 
Questions  about  the  proposed  action 
and  EIS  should  be  directed  either  to  the 
Forest  Service  contact,  Andy  Schmidt. 
Avery  Ranger  District,  HC  Box  1,  Avery, 
Idaho,  83802-9702.  Phone:  (208)  245- 
4517,  or  to  Jessica  Wald,  ).W.  Associates 
Inc.,  Phone:  (303)  447-1308. 


SUPPt.EMENTARY  MFORMADON:  These 
management  activities  would  be 
administered  by  the  Avery  Ranger 
District  of  the  Idaho  Panhandle  National 
Forests  in  Shoshone  County,  Idaho.  The 
EIS  is  being  prepared  by  J.W.  Associates 
Inc.  with  input  from  the  Forest  Service. 
Representatives  from  both  J.W. 
Associates  Inc.  and  the  Forest  Service 
will  be  available  for  comment  during 
scoping  and  preparation  of  the  EIS.  The 
Forest  Service  will  issue  the  Record  of 
Decision.  The  District  Ranger,  Allen 
Chrisman,  is  the  responsible  official. 

The  EIS  will  tier  to  the  Forest  Plan 
(September  1987)  which  provides  the 
overall  guidance  (Goals,  (%iective8. 
Standards  and  Guidelines,  and 
Management  Area  direction)  for 
achieving  the  desired  future  condition 
for  this  area.  The  purpose  and  need  for 
the  proposed  action  is  to  (1)  determine 
how  to  grant  access  to  Phmi  Creek 
Timber  Company  private  land  and  if  the 
Forest  Service  should  share  in  the  cost 
of  these  roads;  (2)  improve  growth  and 
yield  of  the  desired  species  and  size  in 
the  study  area;  (3)  foster  forest 
regulation  by  moving  toward  an  even 
age  class  distribution  and;  (4)  provide 
for  the  area's  share  of  the  Allowable 
Sale  Quantity. 

The  process  used  in  preparing  the 
Draft  EIS  will  include: 

1.  Identification  of  potential  issues. 

2.  Identification  of  issues  to  be  analyzed 
in  depth. 

3.  Elimmation  of  insignificant  issues  or 
those  which  have  beoi  covered  by  a 
relevant  previous  environmental 
analysis. 

4.  Identification  of  additional  reasonable 
alternatives. 

5.  Identification  of  potential 
environmental  effects  of  the 
alternatives. 

6.  Determination  of  p>otential 
cooperating  agencies. 

J.W.  Associates  Inc.,  together  with  the 
Forest  Service,  invites  written 
comments  and  suggestions  on  the  issues 
and  management  opportunities  in  the 
area  bmng  analyzea.  Conunoits  should 
be  sent  to  J.W.  Associates  Inc  vrithin  45 
days  fitMn  the  date  of  this  publication  in 
the  Federal  Register. 

Preliminary  issues  have  been 
identified  and  include  the  following: 

Wildlife 

a.  The  impact  of  the  proposed  action 
and  developed  ahematives  to  wildlife 
habitat. 


b.  The  potential  impact  to  biodiversity 
especially  concerning  mature  and  old 
growth  tree  stands  dependent  wildlife 
species,  and  interior  forested  habitat. 

Water  Quality /Fisheries 

a.  The  potential  for  an  increase  in 
total  sediment  yield  in  streams  and  the 
associated  impacts  to  fish  and  other 
beneficial  uses, 

b.  The  potential  decrease  in  stream 
channel  stability  due  to  changes  in  the 
runoff  peak  and  volume  and  the 
associated  impacts  to  fish  habitat, 

c.  The  potential  impact  to  bull  troot. 

Timber/Silvictilture 

a.  The  potential  for  maintaining  or 
improving  the  area's  growth  and  jieid  of 
timber. 

Roadless 

a.  The  impact  to  the  Mosquito-Fly 
Roadless  Area. 

Recreation 

a.  The  Impact  to  additional  dispersed 
recreation  opportunities,  including 
hiking  and  hunting. 

b.  The  potential  for  any  adverse 
effiects  on  the  recreational  use  of  the  St. 
Joe  River. 

Visual  Quality 

a.  The  |x>tential  for  reductirais  in  the 
visual  quality  at  sensitive  viewpoints 
and  along  major  roads. 

b.  The  potential  for  reductions  in  the 
visual  quality  for  recreationistt. 

The  Forest  Plan  provides  the  ov««Il 
guidance  for  management  activities  ia 
the  potentially  affiected  ares  through  its 
Goals,  Standards  and  Guidelines,  and 
Manageotent  Area  direction.  Hie 
potentially  affected  area  is  within  the 
following  Management  Areas: 

Management  Area  1 :  Consists  of  lands 
designated  for  timber  prodiiction.  The 
management  goal  is  to  provide  for  long- 
term  growth  and  production  of 
commercially  valuable  wood  products 
on  those  lands  that  are  suitable  for 
timber  production; 

Management  Area  4:  Consists  c^  lands 
designated  for  timber  production  within 
identified  big  game  winter  rmige.  The 
goal  is  to  provide  winter  forage  to 
support  existing  and  projected  big  game 
populations  through  scheduled  timber 
harvest  and  permanent  forage  areas; 

Management  Area  5.  Consists  of  lands 
designated  fm  elk  winter  range.  The 
management  goals  are  to  provide 


48304  Federal  Register  /  Vol.  58.  No.  178  /  Thursday.  September  16.  1993  /  Notices 


sufficient  habitat  for  existing  and 
projected  big  game  populations  through 
permanent  forage  areas; 

Management  Area  6:  Consists  of  lands 
designated  for  timber  production  within 
identified  elk  summer  range.  The 
management  goals  are  to  provide  high 
quality  elk  summer  habitat  and 
production  of  wood  products,  through 
road  management  and  scheduling  of 
harvest  activities; 

Management  Area  9:  Consists  of  areas 
of  non-forest  lands  or  lands  not  capable 
of  timber  production.  Management  goals 
are  to  maintain  and  protect  existing 
improvements  and  resource  productive 
potentials  and  meet  visual  quality 
objectives; 

Management  Area  12:  Consists  of 
areas  within  Wild  and  Scenic  River 
corridors.  The  goal  is  to  manage  the 
rivers  with  their  immediate 
environments  to  preserve  their  free 
flowing  condition  for  the  benefit  and 
enjoyment  of  present  and  future 
generations. 

A  range  of  alternatives  will  be 
considered.  One  of  these  will  be  the 
"no-action"  alternative,  in  which  the 
existing  roadless  character  of  the 
Mosquito-Fly  roadless  area  would  be 
maintained  in  its  present  state  and 
timber  harvest  and  associated  road 
building  on  Forest  Service  land  would 
be  deferred.  Other  alternatives  will 
examine  various  plans  for  timber 
harvest,  road  construction,  and  access  to 
Plum  Creek  Timber  Company  lands. 
These  alternatives  will  vary  by  location 
of  harvest,  harvest  level,  and  harvest 
method  to  achieve  the  purpose  of  the 
proposed  action.  Additionally,  an 
alternative  transportation  plan  will  be 
developed  to  examine  the  possibility  of 
reduced  road  construction. 

I-W.  Associates  hic.  will  analyze  and 
document  the  direct,  indirect,  and 
cumulative  environmental  effects  of  the 
alternatives.  This  will  include  an 
analysis  of  the  effects  of  alternatives  on 
the  roadless  character  of  the  area 
affected.  In  addition,  the  EIS  will 
disclose  the  analysis  of  site  specific 
mitigation  measures  and  their 
effectiveness. 

Public  participation  will  be  important 
during  the  analysis.  People  may  visit 
with  J.W.  Associates  Inc..  or  Forest 
Service  officials,  at  any  time  during  the 
analysis.  Forest  Service  officials  will 
remain  available  for  consultation 
following  publication  of  the  Final  EIS 
and  prior  to  the  decision.  Two  periods 
of  time,  however,  are  specifically 
identified  for  the  receipt  of  comments 
on  the  analysis.  The  two  public 
comment  periods  are  during  the  scoping 
process,  initiated  with  the  publication 
of  this  announcement,  and  during  the . 


review  of  the  Draft  EIS  (April-May, 
1994). 

During  the  scoping  process.  J.W. 
Associates  Inc.,  along  with  the  Forest 
Service,  is  seeking  information  and 
comments  from  Federal.  State,  and  local 
agencies  and  other  individuals  or 
organizations  who  may  be  interested  in 
or  affected  by  the  proposed  action. 

The  Draft  EIS  (E)EIS)  is  expected  to  be 
available  for  public  review  in  April, 
1994.  The  public  comment  period  on 
the  DEIS  will  be  45  days  from  the  date 
the  Environmental  Protection  Agency 
publishes  the  notice  of  availability  in 
the  Federal  Register.  All  of  the 
comments  received  will  be  analyzed 
and  considered  by  J.W.  Associates  Inc. 
in  preparing  the  Final  EIS  (FEIS).  The 
FEIS  is  scheduled  to  be  completed  by 
August,  1994.  The  FEIS  will  include 
responses  to  received  comments.  The 
Avery  District  Ranger,  who  is  the  Forest 
Service's  responsible  official  for  this 
EIS,  will  make  a  decision  regarding  this 
proposal  considering  the  comments  and 
responses,  environmental  consequences 
discussed  in  the  FEIS,  and  applicable 
laws,  regulations,  and  policies.  The 
decision  and  reasons  for  the  decision 
will  be  documented  by  the  Forest 
Service  in  a  Record  of  Decision. 

The  Forest  Service  believes  it  is 
important  to  give  reviewers  notice,  at 
this  early  stage,  of  several  court  rulings 
related  to  public  participation  in  the 
environmental  review  process.  First, 
reviewers  of  draft  environmental  impact 
statements  must  structure  their 
participation  in  the  environmental 
review  of  the  proposal  so  that  it  is 
meaningful  and  alerts  an  agency  to  the 
reviewer's  position  and  contentions, 
Vermont  Yankee  Nuclear  Power  Corp.  v. 
NRDC,  435  U.S.  519.553  (1978).  Also, 
environmental  objections  that  could  be 
raised  at  the  draft  environmental  impact 
statement  stage  but  that  are  not  raised 
until  after  completion  of  the  final 
environmental  impact  statement  may  be 
waived  or  dismissed  by  the  courts. 
Wisconsin  Heritages,  Inc.  v.  Harris.  490 
F.  Supp.  1334.  1338  (E.D.  Wis.  1980). 
Because  of  these  court  rulings,  it  is  very 
important  that  those  interested  in  this 
proposed  action  participate  by  the  close 
of  the  45-day  comment  period  so  that 
substantive  comments  and  objections 
are  made  available  to  J.W.  Associates 
Inc.  at  a  time  when  it  can  meaningfully 
consider  them  and  respond  to  them  in 
the  final  environmental  impact 
statement. 

The  Alaska  National  Interest  Lands 
Conservation  Act  (ANILCA)  of 
December  20,  1980  (94  Stat.  2371)  has 
national  application  and  provides  that, 
subject  to  terms  and  conditions  of  the 
Secretary  of  Agriculture,  the  owners  of 


non-Federal  land  within  the  National 
Forest  System  shall  be  provided 
adequate  access  to  their  land. 

To  assist  J.W.  Associates  Inc.  and  the 
Forest  Service  in  identifying  and 
considering  issues  and  concerns  on  the 
proposed  action,  comments  on  the  DEIS 
should  be  as  specific  as  possible.  It  is 
also  helpful  if  comments  refer  to 
specific  pages  or  chapters  of  the  draft 
statement.  Comments  may  also  address 
the  adequacy  of  the  DEIS  or  the  merits 
of  the  alternatives  formulated  and 
discussed  in  the  statement.  (Reviewers 
may  wish  to  refer  to  the  Council  on 
Environmental  Quality  Regulations  for 
implementing  the  procedural  provisions 
of  the  National  Environmental  Policy 
Act  at  40  CFR  1503.3  in  addressing  ' 
these  points). 

Dated:  September  10. 1993. 
Allen  Chrisman, 

District  Ranger.  Avery  Ranger  District,  Idaho 
Panhandle  National  Forests. 
(FR  Doc.  93-22668  Filed  9-15-93;  8:45  ami 
BtLUNG  COOE  3410-1 1-M 


Soil  Conservation  Service 

East  Wenatchee  Watershed,  WA; 
Notice  of  Intent  to  De-authorize  Federal 
Funding 

AGENCY:  Soil  Conservation  Service. 

ACTION:  Notice  of  intent  to  de-authorize 
federal  funding. 

SUMMARY:  Pursuant  to  the  Waters^ 
Protection  and  Flood  Prevention 
Public  Law  83-566.  and  the 
Conservation  Service  Guidelines  (7  CFR 
622).  the  Soil  Conservation  Service 
gives  notice  of  the  intent  to  De-authorize 
Federal  funding  for  the  East  Wenatchee 
Watershed  project.  Douglas  County, 
Washington. 

FOR  FURTHER  INFORMATION  CONTACT: , 
Lynn  A.  Brown,  State  Conservationist. 
Soil  Conservation  Service,  W.  316 
Boone  Avenue;  Suite  450,  Spokane. 
Washington  99201-2348.  telephone 
509-353-2337. 

SUPPLEMENTARY  INFORMATION:  A 

determination  has  been  made  by  Lynn 
A.  Brown  that  the  proposed  works  of 
improvement  for  the  East  Wenatchee 
Watershed  project  will  not  be  installed. 
The  sponsoring  local  organizations  have 
concurred  in  this  determination  and 
agree  that  Federal  funding  should  be  de- 
authorized  for  the  project.  Information 
regarding  this  determination  may  be 
obtained  from  Lynn  A.  Brown.  State 
Conservationist,  at  the  above  address 
and  telephone  number.  East  Wenatchee 
Watershed.  Washington.  Notice  of  Intent 
to  De-authorize  Federal  Funding. 


Federal  Register  /  Vol.  58,  No.  178  /  Thursday,  September  16.  1993  /  Notices 


48505 


No  admintstrative  action  on 
implementation  of  the  proposed  de- 
authorization  will  be  taken  until  50  days 
after  the  date  of  this  publication  in  the 
Federal  Register. 

(Catalog  of  Federal  Domestic  Assistance 
Program  No.  10.904,  Watershed  Protection 
ar.ri  Flood  Prevention.  Office  of  Management 
and  Budget  Drcular  A-95  regarding  State 
and  local  clearinghosise  review  of  Federal 
and  federally  assisted  programs  and  projects 
isapplicable> 

Dated:  September  3, 1993. 
Lynn  A.  Brown. 
State  Conservationist. 
IFR  Doc  93-22602  Filed  9-15-93;  6  4S  am) 

WLUNC  COOE  3410-1«-M 


DEPARTMENT  OF  COMMERCE 

Bureau  of  the  Census 

Conference  on  Research  Issues  for 
Improving  Coverage  of  the  Homeless 
Population  in  the  2000  Census;  htotice 
of  Meeting 

The  Census  Bureau  is  giving  notice  of 
a  conference  entitled.  "Towards  Census 
2000;  Research  Issues  for  Improving 
Coverage  of  the  Homeless  Population." 
The  conference  will  convene  on 
September  28,  1993,  at  1  p.m.  and  will 
adjourn  at  5  p.m.  On  September  29  the 
conference  will  convene  at  8:30  a.m. 
and  adjourn  at  4  p.m.  The  conference 
will  be  held  at  the  Holiday  Inn-Naiioiul 
Airport,  1489  Jefferson  Devis  Highway, 
Arlington  (Crj'stal  City),  Virginia. 
Conference  registration  begins  at  12 
neon. 

The  Census  Bureau  is  conducting 
research  on  fundamental  changes  for  the 
2000  census  to  improve  the  accuracy  of 
the  census  while  containing  cost.  One 
area  of  research  is  ways  to  improve  the 
coverage  of  the  homeless  population. 
The  Census  Bureau  is  seeking  input  for 
possible  methodologies  for  improving 
the  count  of  the  homeless  pKjpulation  in 
the  next  census. 

The  Census  Bureau  has  invited 
representatives  of  national  homeless 
coalitions  who  are  familiar  with 
homeless  research  issues,  researchers 
who  have  conducted  area  studies  of  the 
homeless  population,  and  data  users  to 
speak  and  participate  at  the  conference. 

The  tentative  agenda  for  the 
conference  is:  (1)  Opening  Remarks;  (2) 
Towards  Census  2000:  Research  Issues; 
(3)  Exploring  A  Sen.'ice-Based 
Methodology — Washington,  DC, 
Metropohtan  Area  Drug  Study: 
DC'MADS:  A  Comprehensive  Study; 
Types  of  Services  to  Include;  and 
Unduplicating  Those  Who  Use  Multiple 
Services;  (4)  Discussion  of  Recent  Local 


Area  Studies;  (5)  Availability  of 
Administrative  Records;  (6)  Definitions 
end  Data  Needs,  and  (7)  Closing 
Remarks. 

This  meeting  is  open  to  the  public; 
however,  seating  is  limited.  Plea<« 
contact  Fat  Ellis  on  (301)  763-1186  by 
September  21  if  you  plan  to  attend.  Brief 
periods  will  be  set  aside  for  public 
comment  and  questions.  The  conference 
will  be  audio  recorded.  Those  ptsrsons 
with  extensive  questions  or  statements 
must  submit  them  in  writing  to  the 
Census  Bureau  official  named  below  at 
least  3  working  days  before  the  meeting. 

This  conference  is  physically 
accessible  to  people  with  disabilities. 
Requests  for  sign  language 
interpretation  or  other  auxiliary  aids 
also  should  be  directed  to  the  Census 
Bureau  contact  person  named  below  by 
September  21 . 

Persons  wishing  additional 
information  regarding  this  meetmg  or 
who  wish  to  submit  written  statements 
may  contact  Sandra  Lucas,  Year  2000 
Research  and  Development  Staff, 
Bureau  of  the  Census,  room  3525-3, 
Wabhington,  DC  20233.  Telephone  (301) 
763-4283— TDD  (301)  76^-4944. 

D3ted:  September  10. 1993. 
Harry  A.  Scarr, 

Acting  Director,  Bureau  of  the  Census^ 
IFR  Doc  93-22854  Filed  9-15-93;  8:45  am] 
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Minority  Business  Development 
Agency 

Buslrwss  Developmerrt  Center 
Applications:  Manhattan,  NY 

AGENCY:  Minority  Business 
Development  Agency,  Commerce. 
ACTION:  Notice. 

SUMMARY:  In  accordance  with  Executive 
Order  11625,  the  Minority  Business 
Development  Agency  (MBDA)  is 
sohciting  competitive  applications 
under  its  Minority  Business 
Development  Center  CMBDC)  program  to 
operate  an  MBDC  for  approximately  a  3- 
year  period,  subject  to  Agency  priorities, 
recipient  performance  and  the 
availability  of  funds.  The  cost  of 
performance  for  the  first  Budget  period 
(12  months]  is  estimated  as  S192,700  in 
Federal  funds,  and  a  minimum  of 
$34,005  in  non-Federal  (cost  sharing) 
contribution,  from  March  1, 1994  to 
February  28,  1995.  Cost-sharing 
contributions,  may  be  in  the  form  of 
cash  contributions,  client  fees,  in-kind 
contributions  or  combinations  thereof. 
The  MBDC  will  operate  in  the 
Manhattan,  New  York  SMA  geographic 
service  area. 


The  funding  instrument  for  th*  MBDC 
will  be  a  cooperative  agreement. 
Competition  is  open  to  individuals, 
non-profit  and  for-profit  organizations, 
state,  local  governments,  American 
Indian  trib^  and  educational 
institutions. 

The  MBDC  program  is  designed  to 
provide  business  development  services 
to  the  minority  business  community  for 
the  establishment  and  operation  of 
viable  minority  businesses.  To  this  end. 
MBDA  fijnds  organizations  that  can 
identify  and  coordinate  public  and 
private  sector  resources  on  behalf  of 
minority  individuals  and  firms;  offer  8 
full  range  of  management  and  technical 
assistance;  and  serve  as  a  cortduit  of 
information  and  assistance  regarding 
minority  business. 

Applications  will  be  evaluated 
initially  by  regional  staff  on  the 
following  criteria:  The  experience  and 
capabilities  of  the  firm  and  its  staff  in 
addressing  the  needs  of  the  business 
community  in  general  and,  specifically, 
the  special  needs  of  minority 
businesses,  individuals  and 
organizations  (50  points);  the  resources 
available  to  the  firm  in  providirig 
business  development  services  (10 
points);  the  firm's  approach  (techniques 
and  methodologies)  to  performing  the 
work  requirements  included  in  the 
application  (20  points);  and  the  firm's 
estimated  ccst  for  providing  surJi 
assistance  (20  points). 

An  application  must  receive  at  least 
70%  of  the  points  assigned  to  any  one 
evaluation  criteria  category  to  be 
considered  programmatically  acceptable 
and  responsive.  The  selection  of  an 
application  for  further  processing  by 
MBDA  will  be  made  by  the  Director 
based  on  a  determination  of  the 
application  most  likely  to  further  the 
purpose  of  the  MBEXi;  Program.  The 
application  will  then  be  forwarded  to 
the  Department  for  final  processing  and 
approval,  if  appropriate.  The  Director 
will  consider  past  performance  of  the 
applicant  on  previous  Federal  awards. 
Unsatisfactory  performance  under  prior 
Federal  awards  may  result  in  an 
application  not  being  considered  for 
funding. 

MBDCs  shall  be  required  to  contribute 
at  least  15%  of  the  total  project  cost 
through  non-Federal  contributions.  To 
assist  them  in  this  effort,  MBDCs  may 
charge  client  fees  for  management  and 
technical  assistance  (M&TA)  rendered. 
Based  on  a  standard  rate  of  $50  per 
hour,  MBDCs  will  charge  client  fees  at 
20%  of  the  total  cost  for  firms  with  gross 
sales  of  S500.000  or  less,  and  35%  of  the 
total  cost  for  firms  with  gross  sales  of 
over  $500,000. 
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MBDCs  performing  satisfactorily  may 
continue  to  operate  after  the  initial 
competitive  year  for  up  to  2  additional 
budget  periods. 

MBDCs  with  year-to-date 
"commendable"  and  "excellent" 
performance  ratings  may  continue  to  be 
funded  for  up  to  3  or  4  additional 
budget  periods,  respectively.  Under  no 
circumstances  shall  an  MBDC  be  funded 
for  more  than  5  consecutive  budget 
periods  without  competition.  Periodic 
reviews  culminating  in  year-to-date 
quantitative  and  qualitative  evaluations 
will  be  conducted  to  determine  if 
funding  for  the  project  should  continue. 
Continued  funding  will  be  at  the 
discretion  of  MBDA  based  on  such 
factors  as  an  MBDC's  performance,  the 
availabihty  of  funds  and  the  Agency 
priorities. 

Awards  under  this  program  shall  be 
subject  to  all  Federal  and  Departmental 
regulations,  policies,  and  procedures 
applicable  to  Federal  assistance  awards. 

Applicants  are  notified  that  if  they 
incur  any  costs  prior  to  an  award  being 
made  they  do  so  solely  at  their  own  risk 
of  not  being  reimbursed  by  the 
Government.  AppUcants  are  notified 
that  notwithstanding  any  verbal 
assurance  that  they  may  have  received, 
there  is  no  obligation  on  the  part  of  DoC 
to  cover  pre-award  costs. 

If  an  application  is  selected  for 
funding,  DoC  has  no  obligation  to 
provide  any  additional  future  funding  in 
connection  with  that  award.  Renewal  of 
an  award  to  increase  funding  or  extend 
the  period  of  performance  is  at  the  total 
discretion  of  DoC. 

No  award  of  Federal  funds  shall  be 
made  to  an  applicant  who  has  an 
outstanding  delinquent  Federal  debt 
until  either: 

1.  The  delinquent  account  is  paid  in  full 

2.  A  negotiated  re-payment  schedule  is 
established  and  at  least  one  payment 
is  received;  or 

3.  Other  arrangements  satisfactory  to 
DoC  are  made. 

Applicants  are  subject  to 
Govemmentwide  Debarment  and 
Suspension  (Nonprocurement) 
requirements  as  stated  in  15  CFR  part 
26.  The  departmental  Grants  Officer 
may  terminate  any  grant/cooperative 
agreement  in  whole  or  in  part  at  any 
time  before  the  date  of  completion 
whenever  it  is  determined  that  the 
MBIX  has  failed  to  comply  with  the 
conditions  of  the  grantycooperative 
agreement.  Examples  of  some  of  the 
conditions  which  can  cause  termination 
are  failure  to  meet  cost-sharing 
requirements;  unsatisfactory 
performance  of  MBDC  work 
requirements;  and  reporting  inaccurate 


or  inflated  claims  of  client  assistance  or 
client  certification.  Such  inaccurate  or 
inflated  claims  may  be  deemed  illegal 
and  punishable  by  law. 

Notification  must  be  provided  that  all 
non-profit  and  for-profit  applicants  are 
subject  to  a  name  check  review  process. 
Name  checks  are  intended  to  reveal  if 
any  key  individuals  associated  with  the 
applicant  have  been  convicted  of  or  is 
presently  facing,  criminal  charges  such 
as  fraud,  theft,  perjury,  or  other  matters 
which  significantly  reflect  on  the 
applicant's  management  honesty  or 
financial  integrity. 

On  November  18, 1988,  Congress 
enacted  the  Drug-Free  Workplace  Act  of 
1988  (Public  Law  100-690,  title  V. 
subtitle  D).  The  statute  requires 
contractors  and  grantees  of  Federal 
agencies  to  certify  that  they  will  provide 
a  drug-free  workplace.  Pursuant  to  these 
requirements,  the  applicable 
certification  form  must  be  completed  by 
each  applicant  as  a  precondition  for 
receiving  Federal  grant  or  cooperative 
agreement  awards.  False  information  on 
the  application  can  be  grounds  for 
denying  or  terminating  funding. 

"Certification  for  Contracts,  Grants, 
Loans,  and  Cooperative  Agreements" 
and  SF-LLL,  the  "Disclosure  of 
Lobbying  Activities"  (if  applicable)  is 
required  in  accordance  with  section  319 
of  Public  Law  101-121,  which  generally 
prohibits  recipients  of  Federal  contracts, 
grants,  and  loans  from  using  legislative 
Branches  of  the  Federal  Government  in 
connection  with  a  specific  contract, 
grant  or  loan. 

15  CFR  part  28  is  applicable  and 
prohibits  recipients  of  Federal  contracts, 
grants,  and  cooperative  agreements  from 
using  appropriated  funds  for 
influencing  or  attempting  to  influence 
an  officer  or  employee  of  any  agency,  a 
Member  of  Congress,  an  officer  or 
employee  of  Congress,  or  an  employee 
of  a  Member  of  Congress  in  connection 
with  a  specific  contract,  grant,  or 
cooperative  agreement.  Form  CI>-511, 
"Certifications  Regarding  Debarment, 
Suspension  and  Other  Responsibihty 
Matters;  Drug-Free  Workplace 
Requirements  and  Lobbying"  and,  when 
applicable,  the  SF-LLL.  "Disclosure  of 
Lobbying  Activities,"  are  required. 

Notification  must  be  provided  that 
recipients  shall  require  applicants/ 
bidders  for  subgrants,  contracts, 
subcontracts,  or  other  lower  tier  covered 
transactions  at  any  tier  under  the  award 
to  submit,  if  appUcable,  a  completed 
Form  CD-512,  "Certifications  Regarding 
Debarment,  Suspension,  Ineligibility 
and  Voluntary  Exclusion-Lower  Tier 
Covered  Transactions  and  Lobbying" 
and  disclosure  form,  SF-LLL. 
"Disclosure  of  Lobbying  Activities." 


Form  CI>-512  is  intended  for  the  use  of 
recipients  and  should  not  be  transmitted 
to  DoC.  SF-LLL  submitted  by  any  tier 
recipient  or  subrecipient  should  be 
submitted  to  DoC  in  accordance  with 
the  instructions  contained  in  the  award 
document. 

CLOSING  DATE:  The  closing  date  for 
application  is  October  18, 1993. 

Applications  must  be  postmarked  on 
or  before  October  18,  1993. 

The  mailing  address  for  submission 
is: 

ADDRESSES:  New  York  Regional  Office. 
Minority  Business  Development 
Agency,  Jacob  K.  Javits  Federal 
Building,  rm.  3720,  New  York,  New 
York  10278.  Area  Code/Telephone 
Number:  (212)  264-3262. 

FOR  FURTHER  INFORMATION  CONTACT: 
John  F.  Iglehart,  Regional  Director,  New 
York  Regional  Office  at  (212)  264-3263. 
SUPPLEMENTARY  INFORMATION: 
Anticipated  processing  time  of  this 
award  is  120  days.  Executive  Order 
12372  "Intergovernmental  Review  of 
Federal  Programs"  is  not  applicable  to 
this  program.  Questions  concerning  the 
preceding  information,  copies  of 
application  kits  and  applicable 
regulations  can  be  obtained  at  the  above 
New  York  address. 

(Catalog  of  Federal  Domestic  Assistance, 
11.800  Minority  Business  Development) 

Dated;  September  8. 1993. 
WUliam  R.  FuUer, 

Deputy  Regional  Director,  New  York  Regiona) 
Office. 
(FR  Doc.  93-22624  Filed  9-15-93;  8:45  am]P 

BILUNC  CODE  3S1»-21-M 


National  Oceanic  and  Atmospheric 
Administration 

P.D.  091393A] 

Western  Pacific  Rshery  Management 
Council;  Meeting 

AGENCY:  National  Marine  Fisheries 
Service  (NMFS),  National  Oceanic  and 
Atmospheric  Administration  (NOAA). 
Commerce. 

ACTION:  Notice  of  pubhc  meeting. 

The  Western  Pacific  Fishery 
Management  Council's  Bottomfish 
Advisory  Review  Board  (BARB)  will 
hold  a  public  meeting  on  September  13, 
1993,  beginning  at  5  p.m.,  at  the  office 
of  the  Western  Pacific  Regional  Fishery 
Management  Council.  1164  Bishop 
Street,  suite  1405,  Honolulu,  HI. 

The  BARB  will  discuss  and  possibly 
make  recommendations  to  the  Council 
regarding  a  request  for  reissuance  of  a 
Hoomalu  Zone  limited  entry  permit. 


Federal  Register  / 


FOR  FURTHER  INFORMATION  COKIACT: 
Kitty  M.  Simonds,  Executive  IDirector, 
Western  Pacific  Fishery  Management 
Council,  1164  Bishop  Street,  suite  1405, 
Honolulu,  HI  96813;  telephone:  (808) 
523-1368. 

Dated:  September  13, 1«93. 
David  S.  Crestin, 

Acting  Director,  Office  of  Fisheries 
Conservation  and  Management,  National 
Marine  Fisheries  Service. 
[FR  Doc.  93-22670  Filed  9-13-93;  3:08  pm] 

BILUNQ  CODE  3610-22-P 


Marine  Mammals 

AGENCY:  National  Marine  Fisheries 
Service  (NMFS),  NOAA,  Ckimmerce. 
ACTION:  Issuance  of  Scientific  Research 
Permit  (P420C). 

SUMMARY:  Notice  is  hereby  given  that 
Permit  No.  801  issued  to  J.  Ward  Testa, 
Ph.D.  and  Michael  Castellini,  Ph.D., 
Institute  of  Marine  Science,  University 
of  Alaska,  on  October  16, 1992  (57  FR 
48512,  10/26/92),  has  been  modified. 
The  modification  becomes  effective 
upon  publication  in  the  Federal 
Register. 

ADDRESSES:  The  Permit,  as  modified, 
and  associated  documents  are  available 
upon  written  request  or  by  appointment 
in  the  Permits  Division,  Office  of 
Protected  Resources,  NMFS,  1335  East- 
West  Hwry.,  Suite  7324.  Silver  Spring, 
MD  20901  (301/713-2289);  and 
Director,  Alaska  Region,  National 
Marine  Fisheries  Service,  Federal 
Annex,  P.O.  Box  21668,  Federal 
Building,  Juneau,  AK  99802  (907/566- 
7221). 

SUPPLEMENTARY  INFORMATION:  Pursuant 
to  the  provisions  of  §§  216.33  (d)  and  (e) 
of  the  Regulations  Governing  the  Taking 
and  Importing  of  Marine  Mammals  (50 
CFR  part  216),  the  subject  Scientific 
Research  Permit  authorized  harassment 
of  up  to  3200  Weddell  seals 
{Leptonychotes  weddellii),  30  each  of 
crabeater  seals  [Lobodon 
carcinophagus),  leopard  seals  [Hydrurga 
leptonyx),  Ross  seals  (Ommatophoca 
rossii),  Antarctic  fur  seal  {Arctocephalus 
gazella)  and  southern  elephant  seal 
(Mirounga  leonina),  and  import 
specimens  from  McMurdo  Sound, 
Antarctica. 

The  Permit  has  been  modified  to 
expand  the  research  protocol  on  animals 
already  authorized.  No  increase  in  the 
total  take  authority  is  authorized.  Of  the 
1200  Weddell  seals  authorized,  (1)  650 
adults  be  tagged  with  subcutaneous 
transponders  of  which  20  may  have 
satellite  tags  (SLTDRs)  attached  to  their 
pelage,  20  may  be  injected  with 
oxytocin  (intramuscularly)  to  extract 


milk  up  to  three  times,  and  50  may  have 
a  vibrissa  clipped,  a  claw  mailced  and 
clipped,  and  up  to  3  blubber  biopsies 
taken;  (2)  30  pups  may  have  one  vibrissa 
clipped  once,  a  claw  marked  once  (not 
pulled)  and  blubber  biopsies  taken  up  to 
3  times,  300  pups  may  be  weighed, 
blood  sampled  and  have  body  fat 
determined  once,  and  40  pups  may  be 
captured,  tagged  and  released  up  to  2- 
3  times;  and  (3)  30  each  of  crabeater, 
leopard,  Ross,  and  Southern  elephant 
seals  may  be  weighed,  blood  sampled, 
have  a  vibrissa  clipped,  a  claw  clipped, 
and  a  blubber  biopsy  sample  taken. 
Unused  samples  will  be  curated  at  the 
University  of  Alaska  Museum. 

The  application  and  accompanjing 
documentation  satisfy  the  issuance 
criteria  for  scientific  research  permits. 
The  requested  activities  are  consistent 
with  the  purposes  and  policies  of  the 
Marine  Mammal  Protection  Act.  The 
research  will  further  a  bona  fide 
scientific  purpose  that  does  not  involve 
unnecessary  duplication  of  other 
research. 

Dated:  September  10, 1993. 
William  W.  Fox.  Jr., 

Director,  Office  of  Protected  Resources, 

National  Marine  Fisheries  Service. 

IFR  Doc.  93-22631  Filed  9-15-93;  8:45  am] 

BtUMO  CODE  3610-2a-M 


DEPARTMENT  OF  DEFENSE 

Defense  Logistics  Agency 

Membership  of  the  Defense  Logistics 
Agency  (DLA)  PerformvKe  Review 
Board  (PRB) 

September  13,  1993. 

AGENCY:  Defense  Logistics  Agency. 

Department  of  Defense. 

ACTION:  Notice  of  membership  of  the 

DLA  PRBs. 

SUMMARY:  This  notice  announces  an 
amendment  to  the  members  of  the  PRBs 
of  the  Defense  Logistics  Agency.  The 
publication  of  PRB  membership  is 
required  by  5  U.S.C.  4314(c)(4).  The 
original  PRB  was  pubUsbed  in  the 
Federal  Register  on  16  July  1993. 

The  PRB  provides  fair  and  impartial 
review  of  Senior  Executive  Service 
performance  appraisals  and  makes 
recommendations  regarding 
performance  awards  and  performance  to 
the  Director,  Defense  Logistics  Agency. 
EFFECTIVE  DATE:  13  September  1993. 
FOR  FURTHER  INFORMATION  CONTACT: 
Mr.  Herbert  W.  Johnson,  Employee 
Development  Specialist,  Workforce 
Effectiveness  and  Development 
Division,  Defense  Logistics  Agency, 


Department  of  Defense,  Cameron 
Station.  Alexandria,  VA  (703)  274-6049 

or  274-6039. 

SUPPLEMENTARY  MPORMATION:  In 
accordance  with  5  U.S.C.  4314(c)(4).  the 
following  are  names  and  titles  of  the 
executives  who  have  been  appointed  to 
serve  as  members  of  the  PRBs.  They  will 
serve  a  1-year  renewable  term,  effective 
13  September  1993. 

Initial  PRB 

Mr.  A.  C.  Ressler,  Staff  Director.  Civilian 

Personnel 
Mr.  Robert  P.  Scott,  Deputy,  Defense 

Contract  Management  Command 
Ms.  Qmstine  Gullo,  Deputy  Assistant 

Director,  Policy  and  Plans — ^vice 
Mr.  James  J.  Grady,  Jr.,  Deputy 

Executive  Director,  Supply 

Operations 

2nd  Level  Review 

Mr.  Kari  Kabeiseman,  General  Counsel 
Mr.  Richard  J.  Connelly,  Coraptrolier 
Mr.  Gary  S.  Thurber,  Executive  Director, 

Contracting. 
A.c.  Kesaier. 

Executive  Director  (Human  Resources) 
IFR  Doc.  93-22664  Filed  9-15-93;  8:45  ami 

BIUJNG  CODE  3(30-01-M 


Department  of  the  Navy 

CNO  Executive  Panel;  Closed  Meeting 

Pursuant  to  the  provisions  of  the 
Federal  Advisory  Committee  Act  (5 
U.S.C.  App.  2).  notice  is  hereby  given 
that  the  Chief  of  Naval  Operations 
(CNO)  Executive  Panel  Future  Naval 
Forces  Task  Force  will  meet  September 
30, 1993,  from  11  a.m  to  12:30  p.m.,  at 
the  Pentagon,  room  4E630.  This  session 
will  be  closed  to  the  public. 

The  purpose  of  this  meeting  is  to 
evalute  U.S.  Navy  requirements  for 
Future  Naval  Forces.  The  entire  agenda 
for  the  meeting  will  consist  of 
discussions  of  key  issues  related  to 
recommended  platform  developments 
and  operational  concepts  for  future 
naval  forces.  These  matters  constitute 
classified  information  that  is 
specifically  authorized  by  Executive 
order  to  be  kept  secret  in  the  interest  of 
national  defense  and,  are  in  fact, 
properly  classified  pursuant  to  such 
Executive  order.  Accordingly,  the 
Secretary  of  the  Navy  has  determined  in 
writing  that  the  public  interest  requires 
that  all  sessions  of  the  meeting  be  closed 
to  the  public  because  they  will  be 
concerned  with  matters  listed  in  section 
552b(c)(l)  of  title  5,  United  States  Code. 

For  further  information  concerning 
this  meeting,  contact:  J.  Kevin  Mattonen, 
Executive  Secretary  to  the  CNO 
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Executive  Panel,  4401  Ford  Avenue, 
room  601,  Alexandria,  Virginia  22302- 
0268.  Phone  (703) 756-1205. 

Dated:  September  9,  1991 
Michael  P.  Rummel, 

LCDR.JAGC.  USN.  Federal  Hegister  Liaison 
Officer. 
|FR  Doc.  93-22637  Filed  9-15-93;  8:45  ami 

BNJJNO  CODE  M10-AE-P 

Performance  Review  Board 
Membership 

Pursuant  to  5  U.S.C.  4314(c)(4),  the 
Department  of  the  Navy  (DON) 
announces  the  appointment  of  members 
to  the  DON'S  numerous  Senior 
Executive  Service  (SES)  Performance 
Review  Boards  (PRBs).  The  purpose  of 
the  PRBs  is  to  provide  fair  and  impartial 
review  of  the  annual  SES  performance 
appraisal  prepared  by  the  senior 
executive's  immediate  and  second  level 
supervisor;  to  make  recommendations  to 
appointing  officials  regarding 
acceptance  or  modification  of  the 
performance  rating;  and  to  make 
recommendations  for  monetary 
performance  awards.  Composition  of  the 
specific  PRBs  will  be  determined  on  an 
ad  hoc  basis  from  among  individuals 
listed  below: 
Akin.  M.G.  Mr. 
AUard.  D.C.  Dr. 
Allen.  T.VV.  Mr. 
Ahwegg,  DM.  Mr. 
Andriani,  C.  Mr. 
Arnold.  B.H.  Mr. 
Ashe  OR.  Mr. 
Bailey,  D.C.  Mr. 
Baker,  A.D.  Mr. 
Bisson.  A.E.  Dr. 
Bizup.  J.A.  Mr. 
Blatstein,  I.M.  Mr. 
Blickstein,  I.N.  Mr. 
Boecker.  D.  RADM 
Brooke,  R.K.  Mr. 
Brown,  J.G.  Ms. 
Buonacoursi,  P.  Mr. 
Burnett,  R.A.  Capt 
Cammack,  E.G.  Mr. 
Camp,  J.R.  Mr. 
Carberry,  V.S.  Mr. 
Cataldo.  P.R.  Mr. 
Gate,  J.P.  Mr. 
Claman,  J.S.  RADM 
Clark,  C.C.  Ms. 
Cocchiola,  M.J.  Mr. 
Coffey,  T.  Dr. 
Coffman,  W.R.  Mr. 
Commons,  G.L.  Ms. 
Comstock,  E.T.  Mr. 
Conte,  A.V.  Mr. 
Cook,  W.J.  Mr. 
Cuddy,  J.V.  Mr. 
Czelusniak,  D.P.  Mr. 
Davis,  J.R.  Dr. 


Decorpo,  J.J.  Dr. 

Deprete,  A.  Mr. 

Desalme,  J.W.  Mr. 

Diederich,  F.W.  Mr. 

Dillon,  B.L.  Mr. 

Dilworth,  G.  Mr. 

Ditrapani,  A.R.  Mr. 

Dixson,  H.L.  Mr. 

Doak.  R.E.  Mr. 

Doherty.  L.M.  Ms. 

Donalson,  E.L.  Mr. 

Douglass,  T.E.  Mr. 

Draim,  R.P.  Mr. 

Duddleston,  R.J.  Mr. 

Durham,  D.L.  Dr. 

Earner,  W.A."  RADM 

Elliott,  R.D.  Mr. 

Everett,  D.  Mr. 

Faurot,  P.R.  Mr. 

Felton.  R.M.  Mr. 

Firebaugh,  M.  RADM 

Fisher,  B.F.  Mr. 

Fisher,  P.D.  Mr. 

Fisher,  R.E.  Mr. 

Fitzgerald,  R.  Mr. 

Ford,  F.B.  Mr. 

Forssell,  A.G.  Mr. 

Foxwell,  H.H.  Mr. 

Gaffney,  P.G.  Capt 

Gay.  B.H.  Ms. 

Geiger,  C.G.  Mr. 

Goldschmidt,  J.X.  Mr. 

Gordon.  R.E.  Dr. 

Greene.  J.B.  RADM 

Griffith.  DO.  Mr. 

Grossman,  J.C.  Mr. 

Guenther,  J.J.  Mr. 

Guertin.  J.R.  Dr. 

Gunderson,  E.K.  Dr. 

Haas,  R.L.  Mr. 

Haaland,  S.  Mr. 

Hallex,  R.A.  Mr. 

Hamilton,  F.X.  MajGen 

Hammes,  M.C.  Mr. 

Handel,  T.H.  Mr. 

Hannah,  B.W.  Mr. 

Hardman,  J.W.  Mr. 

Harman,  D.P.  Mr. 

Harrison,  R.G.  RADM 

Harshbarger,  E.  RADM 

Hartwig,  E.O.  Mr. 

Hathaway,  D.L.  Mr. 

Hauenstein,  W.H.  Mr. 

Haut.  D.G.  Mr. 

Haynes,  R.S.  Mr. 

Hearney,  R.D.  MajGen 

Henry,  M.G.  Mr. 

Herd,  J.H.  Mr. 

Hickman,  D.E.  RADM 

Hicks,  S.N.  Mr. 

Hildebrandt,  A.H.  Mr. 

Honigman,  S.S.  The  Honorable 

Hood,  J.T.  RADM 

Huchting,  G.A.  RADM 

Hunt.  W.  Mr. 

Jack,  R.D.  Mr. 

Jenkins,  H.W.  MajGen 

Johnson,  P.J.  Mr. 

Johnston,  R.B.  LGen 


Jones,  R.G.  RADM 
Junker,  B.R.  Mr. 
Kallmeyer,  T.  Mr. 
Kaskin,  J.D.  Mr. 
Keightley.  G.E.  Mr. 
Keller,  R.B.  Mr. 
Kill  Kelley.  J.L.  Mr.      • 
Kiss.  R.K.  Mr. 
Knudsen,  R.  Dr. 
Kobitz,  N.  Mr. 
Kolb,  R.C.  Dr. 
Kotzen,  P.S.  Ms. 
Kreitzer,  LP.  Mr. 
Kuesters,  J.J.  Mr. 
Laughton,  K.  RADM 
Leach,  R.A.  Mr. 
Leboeuf,  G  G.  Mr. 
Lefande,  R.A.  Dr. 
Letow,  A.M.  Mr. 
Lindahl,  W.J.  Mr. 
Lockard,  J.A.  RADM 
Lopata,  F.A.  Mr. 
Lundberg,  L.  Mr. 
Lynch,  J.G.  Mr. 
Manthorpe,  W.H.  Mr. 
Marsh,  J.W.  Mr. 
Martin,  R.J.  Mr. 
Masciarelli,  J.R.  Mr. 
Matteo.  D.A.  Mr. 
Mattheis,  W.G.  Mr. 
McBumett,  G.  Ms. 
McGadney,  R.L.  Mr. 
Meador,  L.M.  Mr. 
Meletzke,  D.M.  Ms. 
Merritt,  M.M.  Mr. 
Meserole,  M.  Mr. 
Messere,  E.L.  Mr. 
Miller,  G.O.  Mr. 
Miller,  K.E.  Mr. 
Milligan,  R.D.  RADM 
Mitchell,  J.T.  RADM 
Mitchell.  R.G.  Mr. 
Montgomery,  H.E.  Mr. 
Morris.  W.R.  R.^DM 
Munsell,  E.L.  Ms. 
Murphy.  P.M.  Mr. 
Nathan,  H.J.  Mr. 
Nedrow.  R.D.  Mr. 
Nemfakos.  C.P.  Mr. 
Nickell  J.R.  Mr. 
Oden.  L.N.  RADM 
Olsen.  M.A.  Ms. 
Panek.  R.L.  Mr. 
Paulk.  R.D.  Ms. 
Payne,  T.H.  Mr. 
Pelaez,  M.Y.  RADM 
Pennisi,  R.A.  Mr. 
Peters.  R.K.  Ms. 
Phelps.  F.A.  Mr. 
Porter.  D.E.  Mr. 
Powers,  B.F.  Mr. 
Price,  R.W.  Mr. 
Quade,  W.A.  Mr. 
Quester,  K.i^i.  Mr. 
Rath,  B.B.  Dr. 
Rathjen,  R.A.  Mr. 
Reese,  H.E.  Mr. 
Reese.  W.  Dr. 
Renfro.  J.G.  Mr. 
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Riggs,  R.K.  Mr. 
Roark,  J.E.  Mr. 
Robenhymer,.F.D.  Mr. 
Robinson,  B.B.  Dr. 
Robinson,  W.M.  Mr. 
Rojas.  R.R.  Mr. 
Rossi,  DA.  Mr. 
Roth,  A.J.  Mr. 
Ruble,  D.  RADM 
Saalfeld,  F.E.  Dr. 
Sansonev  W.T.  Mr. 
Savitsky,  WD  Mr. 
SGhaeferJr.  VV.J.  Mr. 
Schneider,  PA.  Mr.    • 
Schultz,  R.E.  Mr. 
Schuster,  J.G.  Mr. 
Shaffer,  R.L.  Mr. 
Sham,  C.F.  Dr. 
Shearer.  R.T.  Mt. 
Shepard,  J.J.  Mr. 
Sheridan,  F.L.  Nfr. 
Shipway,  J.F.  RADM 
Shoup,  F.E.  Dr. 
Silva,  E.A.  Dr. 
Sinsky,  J.A.  Dr. 
Somoroff,  A.  Dr. 
Spalding,  G.R.  Mr. 
Steele,  R-H.  Mr. 
Stems,  F.S.  Mr. 
Stone.  T.E.  RADM 
Storey,  R.C.  Mr. 
Strohsahl,  G.  RADM 
Thomas,  R.O.  Mr. 
Thompson,  R.H.  Mr. 
Thomett,  R.W.  Vfr. 
Tiebout,  R.A.  MajGea 
Tinston.  W.J.  RADM 
Tisone,  A.A.  Mr. 
Traister,  R.  RADM 
Tumquist,  C.J.  Mr. 
Tweeddale,  J.W.  Dr. 
Uhler.  D.G.  Mr. 
Vaughn.  R.S.  Mr. 
Verkoski,  J.E.  Mr. 
Wagner,  G.F.A.  Capt 
Wessel,  PR.  Mr. 
Westerhout,  G.  Dr. 
Whalen,  J.R.  Mr. 
Whiteway.  R.N.  Dr. 
Whitman,  E.C.  Dr. 
Wilcox,  H.I.  Mr. 
Williams.  R.D  RADM 
Willoughby,  W.J.  Mr. 
Wingless,  R.J.  MajGen 
Winkler,  G.M.  Dr. 
Winokur.  R.S.  Mr. 
Wisely,  H.D.  RADM 
Witter.  R.C.  RADM 
Wrout.  G.  Mr. 
Wyant,  F.E  Mr. 
Young,  S.D.  Ms. 
Zanfagna,  P.E.  Mr. 
Zdankiewicz,  E.  Mr. 
Zimet.  E.  Mr. 
Zimmerznan,  D.G.  Mr. 
Zometzer,  S.F.  Mr. 

Dated:  September  S,  1903l 
tkttdMsl  9.  Rmmel, 

LCDR.JAGC.  USN.  Fedtral  Regigtgr  Liaiaon 
Officer. 

IFR  Doc.  93»-22588  Filed  9-1.5-98;  8:45  ami 

BHJJNO  CODE  Mie-AS-P 


DEPARTMENT  OF  EDUCATION 

National  Education  Goat*  Panal;  News 
Cenferanca 

agency:  National  Education  GoaU 

Panel:  Education. 

ACTION:  Notice  of  news  conference.  ' 

SUMMAflY:  This  notice  announces  the 
date  and  location  of  a  forthcoming  news 
conference  to  release  the  1993  Report  of 
the  National  Education  Goals  Panel. 
This  notice  also  invites  the  public  to 
attend  the  news  conference  and 
disscribes  the  functions  of  the  Panel. 
DATES:  September  30,  1993  from  10  a.nu 
to  12  p.m. 

ADDRESSES:  JW  Marriott  HoteU  1331 
Pennsylvania  Avenue,  NW., 
Washington.  DC  20004.  The  E  Street  (E 
and  14th)  entrance  to  the  hotel  is 
accessible  for  the  disabled. 
FOR  FURTHER  tHFORMfilKN  CONTACT: 
Ruth  Chacon,  1850  M  Street,  NW..  suite 
270,  Washington,  DC  20036.  Telephone: 
(202)  632-0952.  Those  needing 
assistance  for  people  with  disabilities 
should  call  the  JW  Marriott  Hotel  at 
(202)  393-2000.  Individuals  who  use  a 
telecommunications  device  for  Hie  deaf 
(TDD)  may  call  (202)  626-2655. 
SUPPLEMENTARY  INFORMATION:  The 
National  Education  Goals  Panel  was 
created  to  monitor  and  report  annually 
to  the  President,  Governors  and 
Congress  on  the  progress  of  the  nation 
toward  meeting  tfie  six  National 
Education  Goals  set  in  1990.  The  W93 
Report  is  a  comprehensive  compilation 
of  data  delineating  progress  toward  the 
goals. 

The  news  conference  is  open  to  the 
public. 

Dated:  September  13, 1993. 
Ann  V.  Bailey, 

Committee  Management  Officer,  U.S. 
Department  of  Education. 
(FR  Doc.  93-22632  Filed  9-15-93;  8:45  am) 

BILUN6  CODE  4M*m01-M 


DEPARTMENT  OF  ENERGY 

Record  of  Decision;  E)ecomm<ssioning 
of  Eight  Surplus  Production  Reactors 
at  the  Hanford  Sta,  Richland,  WA 

AGENCY:  Department  of  Energy. 
ACTION:  Record  of  dedsion; 

decommissioning  of  eight  surplus 
production  reactors  al  the  Hanford  Site. 
Richland,  Washington. 

SUMMARVT  The  E)epartinent  of  Energy  has 
considered  the  environmental  impacts, 
benefits  and  costs,  and  institutional  and 
programmatic  needs  associated  with  the 


decommissioning  of  eight  surplus 
production  reactors  at  the  Henfbrd  Site, 
Richland,  Washington.  Based  on  this 
review,  the  Department  of  Energy  has 
decided  on  safe  storage  followed  by 
deferred  one-piece  removal  of  these 
eight  surplus  production  reactors  at  the 
Hanford  Site.  The  Department  of  Energy 
intends  to  complete  this 
decommissioning  action  consistent  with 
the  proposed  Hanford  cleanup  schedule 
for  remedial  actions  included  in  the 
Hanford  Federal  Facility  Agreement  and 
Consent  Order  (Tri-Party  Agreement). 
Therefore,  the  safe  storage  penod  would 
be  for  less  than  the  75-year  time  frame 
outlined  in  the  Final  Environmental 
Impact  Statement,  Decommissioning  of 
Ei^t  Surplus  Production  Reactors  at  the 
Hanford  Site,  Richland,  Washington 
(DOE/EIS-0119F.  December  1992).  Also, 
the  Department  of  Energy  intends  to 
evaluate  the  priority  of  this 
decommissioning  action  relative  to 
Comprehensive  Environmental 
Response,  Compensation,  and  Liability 
Act  and  Resource  Conservation  and 
Recovery  Act  remediation  of  the  past 
practice  units  in  the  100  Area  being 
conducted  under  the  Tri^Party 
Agreement.  Should  this  decision  prove 
to  be  inconsistent  with  subsequent 
Comprehensive  Environmental 
Response.  Compensation,  and  Liability 
Act  and  Resource  Conservation  and 
Recovery  Act  decisions,  the  Department 
of  Energy  will  re-evaluate  the 
appropriateness  of  proceeding  with  this 
course  of  action  on  an  Operable  Unit-by- 
Operable  Unit  basis.  Until 
decommissioning  is  initiated,  the 
Department  of  Energy  will  continue  to 
conduct  routine  maintenance, 
surveillance,  and  radiological 
monitoring  activities  to  ensure 
continued  protection  of  the  public  and 
the  environment  during  the  safe-storage 
period. 

FOR  FURTHER  INFORMATION  CONTACT:  For 
further  information  on  the  Final 
Environmental  Impact  Statement, 
contact  Michael  Talbot,  Acting  Director, 
Office  of  Communications,  Richland 
Operations  Office,  U.S.  Etepartment  of 
Energy,  Richland,  Washington,  99352 
Telephone:  (509)  376-7501.  For  further 
information  on  the  Department  of 
Energy  National  Environmental  Policy 
Act  process,  contact  Carol  M. 
Borgstrom,  Director,  Office  of  NEPA 
Oversi^t  (EH-25),  Office  of 
Environment,  Safety  and  Health,  U.S 
Department  of  Energy,  1000 
Independence  Avenue  SW.. 
Washington,  DC  20585,  Telephone: 
(202)  586-«600  or  (800)  472-2756. 
SUPPLEMENTAL  INFORMATION:  The 
Department  of  Energy  prepared  this 
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Record  of  Decision  pursuant  to  the 
Council  on  Environmental  Quality 
Regulations  for  implementing  the 
procedural  provisions  of  the  National 
Environmental  Policy  Act  (40  CFR  parts 
1500-1508,  December  15,  1987)  and 
Department  of  Energy  regulations 
implementing  the  National 
Environmental  Policy  Act  (10  CFR  part 
1021).  This  Record  of  Decision  is  based 
on  the  Department  of  Energy  Final 
Environmental  Impact  Statement  for  the 
Decommissioning  of  Eight  Surplus 
Production  Reactors  at  the  Hanford  Site, 
Richland,  Washington  (DOE/EIS- 
0119F). 

The  Hanford  Site  manufactured 
nuclear  materials  for  the  Nation's 
defense  programs  for  over  40  years.  To 
assist  in  this  nuclear  materials 
production,  nine  water-cooled,  graphite- 
moderated  plutonium-production 
reactors  were  constructed  along  the 
Columbia  River  by  the  U.S.  Government 
at  the  Hanford  Site  near  Richland, 
Washington,  between  the  years  1943 
and  1963.  Eight  of  these  reactors  (B,  C, 
D.  DR.  F,  H,  KE,  and  KW),  operated 
between  the  years  1944  and  1971,  have 
been  retired  from  service.  These  reactors 
have  been  declared  surplus  by  the 
Department  and  are  available  for 
decommissioning.  The  ninth  reactor.  N- 
Reactor,  is  in  transition  to  deactivation. 
The  N-Reactor  is  not  available  for 
decommissioning  at  the  present  time 
and  is  not  within  the  scope  of  the  Final 
Environmental  Impact  Statement  or  this 
Record  of  Decision.  The  Department 
will  prepare  appropriate  environmental 
documentation  when  N-Reactor 
becomes  available  for  decommissioning. 
The  Department  has  nominated  the  B- 
Reactor  for  inclusion  in  the  National 
Register  of  Historic  Places  in  accordance 
with  the  opinion  of  the  Washington 
State  Historic  Preservation  Officer  and 
the  provisions  of  36  CFR  part  800. 
"Protection  of  Historic  and  Cultural 
Properties."  On  April  3. 1992.  the 
National  Park  Service  entered  the 
Reactor  in  the  National  Register. 

Today,  the  primary  mission  of  the 
Hanford  Site  is  environmental 
restoration.  On  May  15, 1989,  the 
Department  of  Energy,  the  U.S. 
Environmental  Protection  Agency  and 
the  Washington  State  Department  of 
Ecology  signed  an  agreement  to 
remediate  radioactive  and  chemical 
waste  at  the  Hanford  Site.  This 
agreement  is  the  Hanford  Federal 
Facilities  Agreement  and  Consent 
Order,  commonly  known  as  the  Tri- 
Party  Agreement.  The  purpose  of  the 
proposed  decommissioning  activity  at 
the  eight  reactor  facilities  is  to  isolate 
any  remaining  radioactive,  mixed  or 
hazardous  waste  in  a  manner  that  will 


ensure  environmental  impacts  remain  at 
an  acceptable  level,  especially  potential 
health  and  safety  impacts  to  the  public. 

Analysis  of  the  existing  environment 
and  the  potential  environmental 
impacts  associated  with 
decommissioning  of  the  eight  surplus 
production  reactors  is  presented  in  the 
Final  Environmental  Impact  Statement 
for  Decommissioning  Eight  Surplus 
Production  Reactors  at  the  Hanford  Site, 
Richland.  Washington. 

In  March.  1989,  the  Department  of 
Energy  issued  a  Draft  Environmental 
Impact  Statement  (DOE/EIS-0119D)  to 
analyze  the  impacts  of  the  proposed 
action.  Comments  received  during  the 
public  and  agency  review  process  of  the 
Draft  Environmental  Impact  Statement 
did  not  require  the  Department  to 
modify  any  alternatives,  to  develop  and 
evaluate  any  new  alternatives,  or  to 
supplement,  improve,  or  modify  its 
analyses  of  the  decommissioning 
alternatives.  Therefore,  the  Department 
prepared  £md  distributed  an  Addendum 
to  the  Draft  Environmental  Impact 
Statement  in  accordance  with  40  CFR 
1503.4(c).  The  Addendum  (December 
1992)  states  the  Department  of  Energy's 
response  to  issues  raised  by 
commentors.  The  Draft  Environmental 
Impact  Statement  and  the  Addendum 
constitute  the  Final  Environmental 
Impact  Statement  (DOE/EIS-0119F) 
under  the  provisions  of  the  Council  on 
Environmental  Quality  regulations  (40 
CFR  1503.4(c)).  The  Notice  of 
Availability  of  the  Final  Environmental 
Impact  Statement  was  published  in  the 
Federal  Register  on  January  15,  1993 
(58  FR  4690).  In  addition  to  the 
proposed  action  of  safe  storage  followed 
by  deferred  one-piece  removal,  the 
document  discusses  a  no-action 
alternative  for  continuation  of 
surveillance,  monitoring  and 
maintenance  activities:  an  immediate 
one-piece  removal  alternative;  a  safe 
storage  followed  by  deferred 
dismantlement  alternative;  and  an  in- 
situ  decommissioning  alternative.  The 
proposed  action  and  alternatives  are 
described  further  below. 

Alternatives  Considered 

1.  Proposed  Action;  The  proposed 
action  is  safe  storage  followed  by 
deferred  one-piece  removal.  The 
proposed  action  consists  of  a  safe 
storage  period  during  which 
surveillance,  monitoring,  and 
maintenance  are  continued,  followed  by 
transport  of  each  reactor  block,  intact  on 
a  tractor-transporter,  from  its  present 
location  in  the  100  Area  to  the  200  West 
Area  for  disposal  (a  distance  of  about  5 
to  14  miles,  depending  on  the  reactor 
location  relative  to  the  disposal  site). 


facility  during  the^ 
Building  security. 


Contaminated  materials  associated  with 
the  fuel  storage  basins  would  also  be 
removed  for  disposal  in  the  200  West 
Area,  along  with  contaminated 
equipment  and  components  associated 
with  the  reactors.  Uncontaminated 
portions  of  the  fuel  storage  basin  would 
be  removed  to  provide  access  for  the 
tractor-transporter.  Qther 
uncontaminated  structures  and 
equipment  wouloD^demolished  and 
placed  in  l^i^dfttts  in  the  vicinijy^of  the 
reactor  sites.  D\irmg  prep^jcafToryfor 
safe-storage.'buiidVng'componen^  and 
structures  woVUd-oP  repaired  as  netided 
to  ensure  the  safet^  and  security  of  the 
jfe-storage  periiKl. 
fadiation  monitoir 
and  fire  detection  systems  would  be 
upgraded  to  provide  safety,  security, 
and  surveillance  as  long  as  required. 
The  total  cost  for  safe  storage  followed 
by  deferred  one-piece  removal  of  all 
eight  reactors  was  estimated  to  be  about 
$235  million  in  1990  dollars. 
Occupational  radiation  doses  were 
estimated  to  be  about  51  person-rem  for 
this  alternative;  short-term  public 
radiation  doses  were  estimated  to  be 
near  zero.  A  hypothetical  safe  storage 
period  of  75  years  was  used  to  estimate 
additional  radiological  inventory  decay 
and  surveillance  and  maintenance  costs. 
Of  the  possible  accidents  associated 
with  the  proposed  action,  only  the 
scenario  involving  the  accidental 
dropping  of  a  reactor  block  during 
transport  was  analyzed  in  detail  because 
this  scenario  would  yield  the  largest 
potential  radiological  consequences. 
This  scenario  would  involve 
atmospheric  resuspension  of  graphite 
powder  that  would  cause  an  estimated 
population  dose  of  300  person-rem, 
which  would  most  likely  produce  no 
health  effect.  Near-term  ecological 
impacts  would  be  minimal  because  the 
area  under  consideration  has  already 
been  disturbed  as  a  result  of  other 
radioactive  waste  management  activities 
and  nuclear  facility  operations. 
2.  No  Action:  The  no-action 
alternative  is  to  continue  the  present 
action  of  routine  surveillance, 
monitoring,  and  maintenance  of  the 
reactor  structures  for  an  indefinite 
period.  These  activities  are  the  same  as 
those  required  by  safe-storage  followed 
by  deferred  one-piece  removal.  Over  the 
IGO-year  analysis  period  considered  in 
the  Environmental  Impact  Statement 
(and  over  any  subsequent  100-year 
period),  the  cost  to  continue  the  present 
action  was  estimated  to  be 
approximately  $44  million  in  1990 
dollars.  The  occupational  radiation  dose 
over  the  first  100-year  period  for 
surveillance,  monitoring,  and 
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maintenance  was  estimated  to  be  about 
24  person-rem;  short-term  public 
radiation  doses  were  estimated  to  be 
near  zero.  At  the  end  of  the  100-year 
surveillBnce,  monitoring  and 
maintmance  period,  decommissioning 
would  still  be  required  and  subsequent 
environmental  impacts  would  be  similar 
to  those  from  the  other  alternatives 
discussed. 

Also  considered  was  a  second  no- 
action  alternative:  doing  nothing 
further,  which  would  include  the 
closure  of  the  facilities  and  the 
discontinuation  of  all  related  activities. 
This  no-action  alternative  was  not 
analyzed  in  detail,  because  it  vrauld  not: 
(1)  Properly  isolate  the  remaining 
contaminated  materials  in  the  facility 
from  the  environment,  (2)  provide  any 
maintenance  or  repair  of  the  structures 
and  (3)  make  any  other  provisions  for 
protection  of  human  health  and  safety. 

3.  Immediate  One-Piece  Removal: 
Immediate  one-piece  removal  involves 
transportation  of  each  reactor  block,' 
intact  on  a  tractor-transporter,  from  its 
present  location  in  the  Hanford  100 
Area  to  the  Hanford  200  West  Area  for 
disposal.  The  reactor  block  includes  the 
graphite  core,  the  thermal  and  biological 
shields,  and  the  concrete  base. 
Contaminated  portions  of  the  associated 
fuel  storage  basins  would  also  be 
removed  and  disposed  of  in  the  200 
West  Area,  along  with  other 
contaminated  equipment  and 
components  in  buildings  that  house  the 
reactors  and  fuel  storage  basins. 
Uncontaminated  portions  of  the  fitei 
storage  basins  would  then  be  removed 
to  provide  access  for  the  tiactor- 
transporter.  Other  uncontaminated 
structures  would  be  salvaged  if  usable 
or  demolished  and  placed  in  waste  areas 
at  or  near  the  reactor  sites.  The  total  cost 
for  immediate  one-piece  removal  of  all 
eight  reactors  was  estimated  to  be  about 
$228  million  1990  dollars.  Occupational 
radiation  doses  were  estimated  to  be 
about  159  person-rem  for  this 
alternative,  and  short-term  public 
radiation  doses  were  estimated  to  be 
near  zero.  Under  a  postulated  accident 
(dropped  reactor  block  scenario, 
discussed  above),  population  dose 
would  be  approximately  the  same  as  the 
dose  evaluated  for  the  proposed  action. 
Near-term  ecological  impacts  would  be 
minimal  because  the  aiea  under 
consideration  has  already  been 
disturbed  as  a  result  of  other  radioactive 
wests  management  activities  and 
nuclear  facility  operations. 

4.  Safe  Storage  Followed  by  Deferred 
Dismantlement:  Safe  storage  followed 
by  deferred  dismantlement  means  a 
safe-storage  period  during  which 
surveillance,  monitoring,  and 


maintenance  are  continued,  followed  by 
piece-by-piece  dismantlement  of  each 
reactor,  and  transport  of  radioactive 
waste  to  the  200  West  Area  for  disposal. 
Activities  during  preparation  for  safe 
storage  and  during  the  safe  storage 
period  are  approximately  the  same  as 
those  in  the  safe  storage  followed  by 
deferred  one-piece  removal  alternative. 
At  the  end  of  the  safe  storage  period, 
each  reactor  block  would  be 
disassembled  piece-by-piece,  and  all 
contaminatad  equipment  and 
components  would  be  packaged  and 
transported  to  the  200  West  Area  for 
cbsposal.  Contaminated  portions  of  the 
associated  fuel  storage  besins.  along 
with  contaminated  equipment  and 
components,  would  also  be  removed  for 
disposal  in  the  200  West  Area. 
Uncontaminated  structures  and 
equipment  would  be  demolished  and 
placed  in  landfills  in  the  vicinity  of  the  ' 
reactor  sites.  The  total  cost  for  safe 
storage  followed  by  deferred 
dismantlement  of  all  eight  reactors  was 
estimated  to  be  about  $311  million  in 
1990  dollars.  Occupational  radiation 
doses  were  estimated  to  be  about  532 
person-rem  for  this  alternative;  short- 
term  public  radiation  doses  were 
estimated  to  be  near  zero.  A  safe-storage 
period  of  75  years  was  used  to  estimate 
additional  radiological  inventory  decay 
and  surveillance  and  maintenance  costs. 
Of  the  accidents  postulated  for  this 
alternative,  a  severe  weather  accident 
(storm)  during  dismantlement  and  a  rail 
car  accident  involving  fire  during 
transport  of  radioactive  wastes  to  the 
burial  ground  were  determined  to  have 
the  largest  potential  radiological 
consequences.  If  these  accidents  were  to 
occur  they  would  result  in  a  maximum 
population  dose  of  30G  person-rem  from 
the  severe  weather  scenario  and  800 
person-rem  from  the  rail  car  accident 
(i.e.,  each  scenario  would  most  likely 
produce  no  health  effect).  Ecological 
impacts  would  be  minimal  because 
much  of  the  area  under  cnnsideration 
has  already  been  disturbed  as  a  result  of 
radioactive  waste  management  activities 
and  nuclear  facility  operations. 

5.  In-Situ  Decommissioning:  In-situ 
decommissioning  involves  preparing 
each  reactor  block  for  covering  with  a 
protective  mound  and  engineered 
barrier  and  constructing  die  mound  and 
barrier.  Surfaces  within  the  faeihty 
would  be  painted  with  a  Sxative  to 
ensure  retention  of  contamination 
during  subsequ«it  activities.  Roo£s, 
superstructures,  and  concrete  shield 
walls  would  be  removed  dovra  to  the 
level  of  the  top  of  the  reactor  block. 
Structures  surrounding  the  shield  walls 
would  be  demolished  and  left  in  place. 


Voids,  piping  and  other  channels  of 
access  would  be  back-filled  with  grout/ 
gravel  or  similar  material  to  ensure 
isolation  of  the  reactor  from  the 
environment.  Finally,  the  reactor  block, 
its  adjacent  shield  walls,  and  the  spent 
fuel  storage  basin,  together  with  the 
contained  radioactivity,  gravel,  and 
grout,  would  be  covered  to  a  depth  of 
at  least  five  meters  v«th  a  mound 
containing  earth  and  gravel  and  topped 
with  an  engineered  barrier  designed  to 
limit  water  infiltration  to  0.1  centimeter 
per  year.  Riprap  on  the  sides  of  the 
mounds  would  ensure  structural 
stability  of  the  mounds  and  mitigate  the 
impacts  of  any  flood  that  might  reach 
the  reactors.  The  total  cost  of  in-situ 
decommissioning  of  all  eight  reactors 
was  estimated  to  be  about  $193  million 
in  1990  dollars.  Occupational  radiation 
doses  were  estimated  to  be  about  33 
person-rem  for  this  alternative,  and 
short-terra  public  radiation  doses  during 
the  decommissioning  period  were 
estimated  to  be  near  zero.  No  accident 
scenarios  which  would  result  in  a 
radiological  release  were  postulated  for 
this  alternative.  Near-terra  ecological 
impacts  would  be  minimal  because  the 
area  under  consideration  has  already 
been  disturbed  as  a  result  of  other 
radioactive  waste  management  activibes 
and  nuclear  facility  operations.  The 
mounds  and  subsequent  mooitoring- 
systems  would  be  maintained  for  an 
institutional  control  period  of  at  least 
100  years. 

Decision 

Based  on  its  review  of  the 
environmental  impacts,  of  total  pro|ect 
cost,  and  of  the  results  of  the  public 
review  process,  the  Department  has 
decided  on  safe-storage  of  the  eight 
reactors  followed  by  deferred  one-piece 
removal.  Because  the  environmental 
impacts  of  the  alternatives  do  not  offer 
a  strong  basis  for  selection,  the 
Department  also  considers  this  to  be  erne 
of  three  environmentally  preferable 
alternatives.  This  selection  is  consistent 
with  both  the  Department  of  Energy's 
preferred  alternative  in  the  Final 
Environmental  Impact  Statement  and 
the  Tri-Party  Agreement.  The 
Department  propows  to  complete  the 
decommissianing  of  the  eight  surpiue 
production  reactors,  consistiMit  with 
related  activities  scheduled  under  the 
Hanford  Tri-Party  .Agreement.  The 
Department  intends  to  integrate  and 
prioritize  this  decision  v^ih  the  related 
Comprehenarve  Environmental 
Response,  Compensation,  and  Li^jyity 
Act  or  Resource  Conservation  and 
Recovery  Act  remediation  activi(;ies 
scheduled  under  the  TrirParty 
Agreement.  Should  this 
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decommissioning  decision  eventually 
be  shown  to  be  inconsistent  with 
subsequent  remediation  decisions,  the 
Department  of  will  reevaluate  the 
appropriateness  and  timing  of 
proceeding  with  this  decision  on  an 
operable  unit-by-operable  unit  basis. 
The  environmental  impacts  of  the 
alternatives  do  not  offer  a  strong  basis 
for  selection  among  the  alternatives  (see 


Table  1).  Although  there  are  apparent 
differences  in  occupational  radiation 
dose  among  the  alternatives,  all  of  the 
estimated  doses  are  small  and  no 
occupational  cancer  fatalities  would  be 
expected  for  any  of  the  alternatives.  The 
action  alternatives  would  result  in  very 
similar  environmental  impacts. 
Estimated  radiation  doses  and  impacts 
from  drinking  water  from  a  hypothetical 


well  drilled  near  a  waste  disposal  site 
were  low  for  all  of  the  action 
alternatives.  Estimated  radiation  doses 
and  impacts  from  potential  accidents 
were  also  low  for  all  action  alternatives. 
Impacts  associated  with  long-term 
population  dose  estimates  for  the  action 
alternatives  would  be  essentially  the 
same  and  small. 


Table  1.— Factors  Considered  in  Selecting  a  Decommissioning  Alternative.* 


Decommissioning  alternative 


Occupa- 
tional radi- 
ation dose 

(person- 
rem) 


Occupa- 
tional can- 
cer fatalities. 


Total  cost 

(millions  of 

1990) 


Population 

dose  over 

10.000 

years '«» 

(person- 

rem) 


Population 
cancer  fa- 
talities over 

10,000 

years 


Maximum 

well  dose 'CI 

(rem/yr) 


f^  action  (continue  present  action)  

Immediate  one-piece  removal  

Safe  storage  foilowed  by  deferred  one-piece  removal 

Safe  storage  followed  by  deferred  dismantlement  

In  situ  decommissioning 


24 
159 

51 
532 

33 


44 
228 
235 

311 
193 


50,000 
1.900 
1,900 
1,900 
4.700 


20 
1 
1 


1.2 
0.04 
0.04 
10.04 
0.03 


•  Quantities  are  for  aH  eigfit  reactors.  Costs  are  for  100  years. 

«>The  Department  of  Energy  used  a  conversion  factor  of  400  cancer  deattis  per  one  million  person-rem. 

<  This  is  the  maximum  dose  rate  to  a  person  drinking  water  from  a  well  dniled  near  the  waste  disposal  site  at  any  time  up  to  1 0,000  years. 


The  No  Action  Alternative  would 
result  in  greater  radiation  doses  from 
drinking  water  from  a  hypothetical  well 
drilled  near  a  reactor  site  than  any  of  the 
action  alternatives.  The  impacts 
associated  with  long-term  population 
dose  for  the  No  Action  Alternative 
would  also  be  greater  than  for  any  of  the 
action  alternatives. 

The  Department  did  not  select  the  No 
Action  Ahemative  or  the  In-Situ 
Decommissioning  Alternative  because 
neither  of  these  alternatives  would 
remove  the  reactor  cores  from  the  100 
Area;  removal  of  the  reactor  cores  from 
the  vicinity  of  the  Columbia  River  was 
favored  by  the  majority  of  the 
commentors,  and  because  of  the 
increased  long-term  and  drinking  water 
impacts  as  Compared  to  the  action 
alternatives. 

The  Department  does  not  prefer  the 
Safe  Storage  Followed  by  Deferred 
Dismantlement  Alternative  because  it 
would  result  in  a  higher  occupational 
radiation  dose  and  because  the  costs 
would  be  substantially  higher  than  costs 
of  other  action  alternatives  and  provide 
no  commensurate  additional  benefits. 
Safe  Storage  Followed  by  Deferred  One- 
Piece  Removal  consistent  with  the  time 
frame  of  the  Tri-Party  Agreement  would 
result  in  removal  of  the  reactor  cores  on 
a  schedule  that  would  be  somewhat 
delayed  from  the  12-year  schedule  for 
immediate  one-piece  removal.  While  the 
majority  of  commentors  prefer 
immediate  one-piece  removal,  leaving 
the  reactors  in  place  during  the  safe 
storage  period  would  pose  no  significant 


environmental  risks.  The  slightly  higher 
total  cost  for  Safe  Storage  Followed  by 
Deferred  One-Piece  Removal  as 
compared  with  Immediate  Removal  is 
attributable  to  surveillance  and 
maintenance  costs  during  the  safe 
storage  period.  The  cost  differential 
would  be  reduced  by  the  reduction  in 
the  safe  storage  period  from  the  75  years 
used  in  the  analysis.  In  choosing  safe 
storage  followed  by  deferred  one-piece 
removal,  the  Department  considered  the 
priority  of  this  proposed  action  relative 
to  other  remedial  actions  the 
Department  may  need  to  conduct  at  the 
Hanford  Site. 

Environmentally  Preferred 
Alternative:  The  Department  of  Energy 
regards  the  Safe  Storage  Followed  by 
Deferred  Dismantlement,  Safe  Storage 
Followed  by  One-Piece  Removal,  and 
Immediate  One-Piece  Removal 
Alternatives  as  equally  favorable  based 
solely  en  the  evaluation  of 
environmental  impacts.  Therefore,  the 
selected  alternative  is  also  identified  as 
one  of  the  environmentally  preferred 
alternatives. 

Environmental  Impacts  and 
Mitigation  Measures:  The 
environmental  impacts  associated  with 
the  selected  action  include 
consequences  related  to  routine  and 
non-routine  conditions.  Modeling 
assumptions  and  accident  scenarios 
used  in  this  evaluation  are  considered 
conservative  by  the  Department  of 
Energy.  The  analyses  were  conducted  in 
such  a  manner  that  the  calculated 
environmental  impacts  would  exceed 


those  actually  expected  or  experienced. 
In  assessing  the  radiological 
consequences  from  postulated  accidents 
for  this  selected  course  of  action,  for 
example,  it  was  assumed  that  the  reactor 
block  drops  from  the  tractor-transporter, 
crushing  one  edge.  As  a  result,  it  was 
assumed  that  approximately  1%  of  the 
total  block  volume  (about  10  cubic 
meters)  will  be  reduced  to  a  fine 
powder,  of  which  approximately  1% 
would  be  resuspended  by  wind  for  an 
8-hour  period  before  recovery 
operations  stabilize  the  material.  These 
assumptions  and  values  are  very 
conservative  when  compared  to  values 
provided  by  the  U.S.  Environmental 
Protection  Agency  for  fugitive  emissions 
from  a  number  of  industries  in  the 
United  States.  These  assumptions  are 
not  intended  to  be  predictions  of  actual 
future  consequences. 

Environmental  impacts  associated 
with  the  selected  course  of  action  could 
result  from  decommissioning  actions; 
accidents  during  decommissioning 
actions;  and  long-term,  post- 
decommissioning  releases  of 
radionuclides  from  the  disposal  of  low- 
level  radioactive  waste.  Occupational 
radiation  doses  were  estimated  at  51 
person-rem  for  the  decommissioning  of 
all  eight  surplus  production  reactors, 
and  public  radiation  doses  during  the 
decommissioning  period  were  estimated 
to  be  nearly  zero.  Radiological 
consequences  to  the  general  public  from 
a  postulated  accident  (dropped  reactor 
block  scenario  discussed  above]  were 
assessed.  It  was  determined  that  the 
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dos«  to  the  maximally  exposed 
individual  would  be  80  milUrem,  and 
the  population  dose  would  be  300 
person-reiB.  No  adverse  health  effiecls 
would  be  expected  frooi  such  an 
exposure.  Long-term  radiological 
releases  to  the  grouiKi  water  from  the 
200  Area  disposal  site  and  associated 
consequences  were  also  calculated.  It 
was  estimated  that  the  population  dose 
from  this  Iong4eraft  release  would  be 
about  1 ,900  person-rem  over  a 
postulated  10,000-year  period  (This 
same  population  would  receive  9  bilbon 
person-rem  from  natural  radiation 
sources  over  the  10,000-year  time 
frame.),  it  was  also  assumed  that  loss  of 
institutional  contiet  occurs  after  100 
years,  and  that  the  Hanford  Site  is  used 
for  other  purposes.  Maximum 
individual  doses  to  persons  that  might 
drink  water  from  wells  (killed  near  the 
waste  disposal  site  over  a  10,000-year 
period  were  calculated,  assuming 
dilution,  to  be  approxi/nately  0.04  rem 
per  year.  Also,  a  hil)  garden  scenario  in 
which  it  was  assimsed  that  an 
individual  would  use  contaminated 
water  from  a  well  that  intercepts  all  of 
the  conlamiaation  leached  from  one 
reactor  for  irrigaticm,  livestock  and 
drinking  watw  was  assessed.  Based  on 
extremely  ctmservetive  assumptions  for 
this  scenario,  it  was  estimated  that  an 
individual  using  a  well  located  5 
kilometers  from  the  200  West  Area 
disposal  site  would  receive  a  lifetime 
(70  years)  dose  of  95  rem  [The  estimated 
probability  that  this  individual  would 
die  from  cancer  induced  by  this 
radiation  dose  would  be  about  510 -^  (or 
1  chance  in  20)],  with  the  maxim«tm 
dose  occurring  at  6,160  years  following 
disposal.  Migration  of  radioactive  waste 
from  the  200  West  Area  disposal  site  to 
the  Columbia  River  is  estimated  to 
result  in  an  ineonsequential  maximum 
lifetime  dose  of  1.110  ~  3  rem  to  an 
individual  living  along  the  River. 

Ecological  impacts  from  the  ptrefeired 
alternative  would  be  minimal  because 
much  of  the  area  under  consideration 
has  been  previously  disturbed  as  a 
result  of  past  radioactive  waste 
management  activities.  Temporary 
disturbance  of  wildlife  would  occur 
resulting  from  activities  required  to 
prepare  the  reactor  buildings  for 
decommissioning.  Additional  temporary 
ecological  impacts  may  occur  as  a  result 
of  local  excavation  to  obtain  soil  for 
backfilling  the  100  Areas  after  removal 
of  the  surplus  reactors. 

Adverse  environmental  impacts  that 
can  be  mitigated  would  include  impacts 
resuhing  from  occupational  radiation 
doses,  disraption  of  land  areas,  and 
migration  of  chemicals  and 
radionuclides  caused  by  water 


infiltration  throu^  waste  disposal  sites. 
The  principle  of  maintaining  radiation 
exposures  as  low  as  reasonably 
achievable  will  be  applied  in  every 
phase  of  engineeriog  planniflg^that  deals 
with  radioactive  material.  All  workers 
engaged  in  decommissioniog  activities 
will  be  requiwd  to  wear  dosimeters  to 
detect  excess  radiatioa  doses.  All 
radiaticm  zones  will  be  monitored  and 
approved  before  workers  will  be 
allowed  to  enter.  Protective  shields, 
remotely  operated  tools  and. 
contamination  control  envelopes  will  be 
employed  when  appropriate.  Sites  used 
for  badifill  soil,  dirt  and  gravel  will  be 
surveyed  for  archeological  resources 
and  endangered  or  threatened  species, 
artd  will  be  rehabilitated  once  the 
proposed  action  is  complete.  Water 
migration  through  the  waste  disposal 
sites  will  be  mitigated  by  the 
installation  of  a  multi-layer,  engineered 
barrier  consisting  of  a  capillary  layer  of 
Sne-textured  soil  underlain  by  an 
impervious  layer  of  soil/bentonite  clay. 

Socioeconomic  impacts  are  caused 
primarily  by  the  influx  (or  egress)  of 
workers  required  by  the  project.  The 
maximum  number  of  workers  required 
onsite  at  any  one  time  for  any 
decommissioning  alternative  is  100. 
This  number  is  less  than  1%  of  the 
workers  presently  on  the  Site  and  would 
produce  negligible  socioeconomic 
impacts. 

Resources  coimnitted  to  the 
decommissioning  of  the  Hanibrd 
surplus  reactors  would  include  the  land 
on  which  the  leactocs  now  stand,  the 
land  required  for  low-level  waste 
disposal  for  the  one-piece  lemoval 
alternative,  and  for  the  energy  necessary 
to  carry  out  the  alternative. 

The  Depaitmetrt  of  Energy  nominated 
the  B-Reactor  for  inclusion  in  the 
National  Register  of  Histonc  Places  in 
accordance  with  the  opinion  of  the 
Washington  State  Historic  Preservation 
Officer  and  the  provisions  of  36  CFR 
part  800,  "Protection  of  Historic  and 
Cultural  Properties."  On  April  3, 1992, 
the  National  Park  Service  entered  the  B- 
Reactor  in  the  National  Rsgister. 
Specific  actions  lo  mitigate  the 
cumulative  impacts  of  decommissioning 
on  the  historic  preservation  of  B-Reactor 
will  be  determined  later  in  accordance 
with  36  CFR  Piart  800.  Act- ons  to 
preserve  this  historic  rssouice  may 
include  e3ctensive  recordation  by 
photographs,  drawings,  models,  exhibits 
and  written  histories,  smd  may  also 
include  preservation  of  some  portions  of 
the  B-Reactor  for  display  on  or  near  its 
present  location  or  at  some  other 
selected  location. 


Coadusion 

The  Department  of  Energy  has 
considerwd  the  short-  and  long-term 
environmental  impacts,  costs,  results  of 
the  public  hearing  [)rocess,  and  the 
priority  of  this  proposed  action  relative 
to  othw  remedial  actions  being 
conducted  at  the  Hanferd  Site  for 
decommissioning  the  eight  surphis 
reactors.  The  Department  of  Energy  has 
decided  to  decommission  the  reactors 
by  safe-storage  followed  by  one-piece 
removal  in  coordination  with  other 
actions  at  Hanford,  and  consistent  with 
environmental  standards  applicable  at 
the  time  the  action  is  taken.  The 
Department  of  Energy  wilt  continue  to 
evaluate  the  benefits  of  measures  to 
avoid  or  minimize  environmental 
impacts  associated  with  this  decisioe. 

Issued  at  Washiagtos.  DC.  this  lOtii  day  of 
September.  1993. 
Thomas  P.  Gnmbiy 
Assittant  Secretary  far  Knvironatgntat 
Restoration  and  Waste  Maaagement. 
|FR  Doc.  93-22667  Filed  »-14-3a:  »:45  am) 
BiLUNO  cots  Me«-e*-» 


Fedorai  Enargy  Regulatory 
Cofninls9Mn 

[Docket  Nos.  ER9»-«70-Q00,  et  aLI 

Boston  Edison  Co^  •!  aL;  Eloctnc 
Rate,  Small  Power  Prodtiction,  and 
Intertocking  Pirsctorate  FHIngs 

September  a,  1993. 

Take  notice  that  the  foliowing  filings 
have  been  made  with  the  Commission: 

1.  Boston  Edison  Company 

(Docket  No.  ER93~«70-O00l 

Take  notice  that  on  August  IS,  1993, 
Boston  Edison  Company  (Boston 
Edison)  Bled  a  letter  agreement  between 
it  and  New  England  Power  Company 
(NEP)  under  which  Bostcm  Edison 
agreed  to  replace  at  NEP's  expense  two 
cables  located  in  the  tunnel  under  the 
Fore  River  and  used  by  Boston  Edison 
to  serve  NEP.  The  cables  will  be  owned 
by  Boston  Edison  and  extend  frcm 
Edgar  Station  in  Weynuiuth  to  Quincy 
NEP  bos  agreed  to  reimburse  Boston 
Edison  for  the  costs  of  replacing  the 
cables  as  determined  acrx>rding  to  a 
formule  attached  to  the  le««  agreement 
and  capped  at  $190,000. 

Comment  date:  September  22, 1993, 
in  accordance  with  Standard  Paragraph 
E  at  the  end  of  this  notice. 

2.  Second  Imperial  Geothermal 
Company 

[Docket  No.  0^92-53-^21 

On  August  25, 1993.  Second  tnperial 
Geothermal  Company  (Applicant). 
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Building  One,  Suite  255.  4000  Kruse 
Way  Place.  Lake  Oswego.  Oregon  97035. 
submitted  for  filling  an  application  for 
recertification  of  a  facility  as  a 
qualifying  small  power  production 
facility  pursuant  to  §  292.207(b)  of  the 
Commission's  Regulations.  No 
determination  has  been  made  that  the 
submittal  constitutes  a  complete  filing. 
According  to  the  applicant,  the  small 

f tower  production  facility  will  be 
ocated  approximately  two  miles  south 
of  the  town  of  Heber.  in  Imperial 
County.  California.  The  Commission 
originally  certified  the  facility  as  a  30.4 
M\V  qualifying  geothermal  small  power 
production  facility,  Second  Imperial 
Geothermal  Company,  59  FERC 
162.031  (1992).  On  November  25,  1992. 
applicant  filed  a  notice  of  self- 
recertification  to  reflect,  among  other 
things,  an  increase  in  the  facility's 
maximum  net  power  production 
capacity  to  34.9  M\V.  The  instant 
request  for  recertification  is  due  to  a 
change  in  the  ownership  of  the  facility 
and.  by  reference  to  the  above 
November  25.  1992,  notice  of  self- 
recertification,  an  increase  in  its 
maximum  net  power  production 
capacity  to  34.9  M\V. 

Comment  date:  Thirty  days  from 
publication  in  the  Federal  Register,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

3.  Atlantic  City  Electric  Company 

[Docket  No.  ER93-927-OOOI 

Take  notice  that  on  September  3, 
1993,  Atlantic  City  Electric  Company 
(AE)  tendered  for  filing  as  an  initial  Rate 
Schedule  an  Agreement  for  Installed 
Capacity  Credit  Transactions  between 
Philadelphia  Electric  Company  (PE)  and 
AE  dated  August  27, 1993.  This  contract 
sets  forth  the  terms  under  which  AE 
will  sell  PJM  installed  capacity  credits 
to  PE.  In  order  to  maximize  the 
economic  advantages  to  both  AE  and 
PE,  AE  requests  that  the  Commission 
waive  its  customary  notice  period  and 
permit  this  Agreement  to  become 
effective  on  September  3, 1993. 

AE  states  that  a  copy  of  this  fiUng  has 
been  served  by  mail  upon  PE,  the  NW 
Jersey  Board  of  Regulatory 
Commissioners  and  the  Pennsylvania 
Public  Utility  Commission, 

Comment  date:  September  23, 1993, 
in  accordance  with  Standard  Paragraph 
E  at  the  end  of  this  notice. 

4.  The  United  Illuminating  (Company 

[Docket  No.  ER93-9 18-000) 

Take  notice  that  on  August  31, 1993, 
The  United  Illuminating  Company  (UI) 
filed: 

1.  Interconnection  Agreement 
Between  The  United  Illuminating 


Company  and  McCallum  Enterprises  I 
Limited  Partnership  ("MELP") 
(Attachment  1):  and 

2.  Shelton  Plant  Operations 
Agreement  Between  The  United 
Illuminating  Company  and  McCallum 
Enterprises  I  Limited  Partnership 
(Attachment  2). 

UI  has  also  requested  a  disclaimer  of 
jurisdiction  with  respect  to  the  Derby 
Plant  Operations  Agreement  and  a 
License  Agreement  between  UI  and 
MELP.  UI  requests  that  the  filings  be 
made  effective  as  of  October  19,  1987. 

Copies  of  the  filing  have  been  set  to 
the  affected  customer  and  to  the 
Connecticut  Department  of  Public 
Utility  Control. 

Comment  date:  September  23,  1993. 
in  accordance  with  Standard  Paragraph 
E  at  the  end  of  this  notice. 

5.  Pacific  Gas  and  Electric  Company 

[Docket  No.  ER93-919-O00I 

Take  notice  that  on  September  1, 
1993,  Pacific  Gas  and  Electric  Company 
(PG&E)  tendered  for  filing  an  agreement 
entitled  "Special  Facilities  Agreement 
for  Transmission  Facilities  for  the 
Interconnection  of  NCPA's  225  Kw 
McKays  Project"  (Special  Facilities 
Agreement)  between  the  Northern 
Cahfomia  Power  Agency  (NCPA)  and 
PG&E. 

The  Special  Facilities  Agreement  has 
been  entered  into  pursuant  to  the 
(NCPA)  and  PG&E  Interconnection 
Agreement  P&E  Rate  Schedule  FERC 
No.  142.  The  Special  Facilities 
Agreement  sets  forth  the  rate,  terms  and 
conditions  under  which  PG&E  will 
design,  install,  own,  operate  and 
maintain  the  facilities  for  the 
interconnection  of  a  new  hydroelectric 
project  owned  by  NCPA.  PG&E  proposes 
to  charge  NCPA  a  capital  advance  and 
monthly  Cost  of  Ownership  Charge, 
with  the  later  based  on  the  special 
facilities  rate  filed  with  the  California 
Public  Utilities  Commission  (CPUC)  for 
transmission-level,  customer-financed 
facilities.  PG&E  has  asked  to 
automatically  adjust  this  rate  to  track 
changes  authorized  by  the  CPUC, 
limited  by  a  monthly  rate  cap  of  0.5% 
of  the  installed  cost  of  the  facilities. 

Copies  of  this  filing  have  been  served 
upon  NCPA  and  the  CPUC. 

Comment  date:  September  23,  1993, 
in  accordance  with  Standard  Paragraph 
E  at  the  end  of  this  notice. 

6.  Central  Vermont  Public  Service 
Corporation 

[Docket  No,  ER93-302-0OOI 

Take  notice  that  on  August  20, 1993, 
Central  Vermont  Public  Service 
Corporation  tendered  for  filing 


additional  cost  justification  relating  to 
service  provided  pursuant  to  an  Option 
Power  Sales  Agreement  between  the 
filing  utility  and  the  State  of  Vermont 
Department  of  Public  Service. 
According  to  the  filing  utility,  the 
Vermont  Department  of  Public  Service 
desires  continued  service  under  the 
terms  and  conditions  of  the  agreement. 
Comment  date:  September  22, 1993, 
in  accordance  with  Standard  Paragraph 
E  at  the  end  of  this  notice. 

Standard  Paragraphs 

E.  Any  person  desiring  to  be  heard  or 
to  protest  said  filing  should  file  a 
motion  to  intervene  or  protest  with  the 
Federal  Energy  Regulatory  Commission, 
825  North  Capitol  Street,  NE., 
Washington,  DC  20426,  in  accordance 
with  Rules  211  and  214  of  the 
Commission's  Rules  of  Practice  and 
Procedure  (18  CFR  385.211  and 
385,214).  All  such  motions  or  protests 
should  be  filed  on  or  before  the 
comment  date.  Protests  will  be 
considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  Copies 
of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection. 
Lois  D.  Cashell, 
Secretary. 
IFR  Doc.  93-22611  Filed  9-15-93:  8:45  ami 
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[Docket  Nos.  CP93-701 -000,  et  al.] 

Black  Marlln  Pipeline  Co.,  et  a!.; 
Natural  Gas  Certificate  Filings 

September  9. 1993. 

Take  notice  that  the  following  filings  ' 
have  been  made  with  the  Commission: 

1.  Black  Marlin  Pipeline  Company 

[Docket  No.  CP93-701-0001 

Take  notice  that  on  September  2, 
1993.  Black  Marlin  Pipeline  Company 
(Black  Marlin),  1400  Smith  Street, 
Houston,  Texas  77002  filed  a  request 
with  the  Commission  in  Docket  No. 
CP92-701-000  pursuant  to  §  157.205  of 
the  Commission's  Regulations  under  the 
Natural  Gas  Act  (NGA)  for  authorization 
to  authorize  the  replacement  of  a  16- 
inch  meter  tube  with  a  12-inch  meter 
tube  at  the  Union  Carbide  Texas  City 
Delivery  Point,  under  Black  Merlin's 
blanket  certificate  issued  in  Docket  No. 
CP89-2 11 5-000,  all  as  more  fully  set 
forth  in  the  request  which  is  open  to 
public  inspection. 


Black  Marlin  states  that  it  would 
replace  a  16-inch  meter  tube  with  a  12- 
inch  meter  tube  at  the  Union  Carbide 
Texas  City  Delivery  Point  and  the 
average  quantity  through  this  point 
would  be  35.000  Mcf/d. 

Comment  date:  October  25,  1993,  in 
accordance  with  Standard  paragraph  G 
at  the  end  of  this  notice. 

2.  Colorado  Interstate  Gas  Company 

IDocket  No.  a'93-684-0001 

Take  notice  that  on  August  27. 1993, 
Colorado  Interstate  Gas  Company  (OG). 
Post  Office  Box  1087,  Colorado  Springs, 
Colorado  80944,  filed  in  Docket  No. 
CP93-684-000  a  request  pursuant  to 
§  157.205  of  the  Commission's 
Regulations  to  construct  a  sales  tap  to 
deliver  natural  gas  to  Thermo 
Cogeneration  Partnership,  L.P.  (Thermo) 
in  Weld  County,  Colorado  under  CIG's 
blanket  certificate  issued  in  Docket  No. 
CP83-21-000,  pursuant  to  section  7  of 
the  Natural  Gas  Act,  all  as  more  fully  set 
forth  in  the  request  on  file  with  the 
Commission  and  open  to  public 
inspection. 

CIG  proposes  to  install  a  tap  on  its 
existing  eight-inch  lateral  line  in  Weld 
County,  Colorado  to  deliver  natural  gas 
to  Thermo,  on  an  interruptible  basis,  for 
use  in  a  cogeneration  facility,  imder 
aC's  TI-1  Rate  Schedule.  QG  states 
that  the  facility  would  be  designed  to 
deUver  up  to  60,000  Mcf  of  natural  gas 
per  day  and  that  measurement  would  be 
provided  by  Thermo.  Further,  QG  states 
that  the  proposed  delivery  facihty 
would  have  only  a  minor  effect  on  QG's 
peak  day  and  annual  deliveries  since 
the  transportation  service  would 
initially  be  provided  on  an  interruptible 
basis.  CIG  states  that  the  estimated  cost 
of  the  facilities  is  $7,000. 

Comment  date:  October  25, 1993,  in 
accordance  with  Standard  Paragraph  G 
at  the  end  of  this  notice. 

3.  Natural  Gas  Pipdine  Company  of 
America 

[Docket  No.  CP93-699-000) 

Take  notice  that  on  September  1, 
1993,  Natural  Gas  Pipeline  Company  of 
America  (Natural),  701  East  22nd  Street. 
Lombard,  Illinois  60148.  filed  in  Docket 
No.  CP93-699-000  for  permission  and 
approval  to  abandon  a  natural  gas 
transportation  service  for  Columbia  Gas 
Transmission  Corporation  (Columbia), 
all  as  more  fully  set  forth  in  the 
application  which  is  on  file  with  the 
Commission  and  open  to  pubUc 
inspection. 

Natural  requests  permission  and 
approval  to  abandon,  effective  March  1, 
1993,  a  firm  transportation  service 
rendered  to  Columbia  under  Rate 


Schedule  X-35.  Natural  states  that  Rate 
Schedule  X-35  provides  for  Columbia  to 
make  available  on  a  firm  basis  up  to 
12,500  Mcf  of  natural  gas  per  day  from 
West  Cameron  Blocks  146  and  181, 
offshore  Louisiana  for  transportation 
and  redelivery  for  the  accoimt  of 
Columbia  to  an  interconnection  of 
facilities  between  Natural  and  Columbia 
Gulf  Transmission  Company  (Columbia 
Gulf)  at  the  Texaco  Henry  Plant  located 
in  Vermilion  Parish,  Louisiana  for 
subsequent  redelivery  by  Columbia  Gulf 
to  Columbia. 

Natural  states  that  by  letter  dated 
November  9, 1992,  Columbia  informed 
Natxiral  of  Columbia's  election  to 
terminate  the  transportation  agreement 
effective  March  1,  1993.  Natural 
requests  a  March  1, 1993  effective  date 
for  the  abandonment  of  service  under 
Rate  Schedule  X-35  to  alleviate 
Columbia's  concern  that  it  would  be 
Uable  to  pay  Natural  demand  charges 
after  the  March  1. 1993  date. 

Comment  date:  September  30, 1993, 
in  accordance  with  Standard  Paragraph 
F  at  the  end  of  this  notice. 

4.  Trunkline  Gas  Company  and 
Tennessee  Gas  Pipeline  Company 

[Docket  No.  CP93-698-00O1 

Take  notice  that  on  September  1, 
1993,  Trunkline  Gas  Company 
(Trunkline).  P.O.  Box  1642,  Houston, 
Texas  77251  and  Termessee  Gas 
Pipeline  Company  (Tennessee),  P.O. 
Box  2511,  Houston,  Texas  77252  filed 
an  application  with  the  Commission  in 
Docket  No.  CP93-698-000  pursuant  to 
section  7(b)  of  the  Natural  Gas  Act 
(NGA)  for  permission  and  approval  to 
abandon  exchange  services  between 
Trunkline  and  Tennessee,  all  as  more 
fully  set  forth  in  the  application  which 
is  open  to  puUic  inspection. 

Trunkline  and  Tennessee  specifically 
request  authority  to  abandon  exchange 
services  pursuant  to  two  exchange 
agreements  dated  October  25, 1962,  and 
May  1, 1972.  It  is  stated  that  the  October 
25. 1962.  agreement  is  embodied  in 
Trunkline's  Rate  Schedule  X-4  of  its 
FERC  Gas  Tariff,  and  Tennessee's  Rate 
Schedule  X-15  of  Tennessee's  FERC  Gas 
Tariff,  and  the  May  1,  1972,  agreement 
is  embodied  in  Trunkline's  Rate 
Schedule  E-5  of  its  FERC  Gas  Tariff, 
and  Rate  Schedule  X-34  of  Tennessee's 
FERC  Gas  Tariff. 

It  is  also  stated  that  the  October  25, 
1962,  agreement  allowed  Applicants  to 
exchange  gas  at  interconnections  in 
Harris  County,  Texas,  and  Bolivar 
Coimty,  Mississippi.  When  either 
Trunkline  o.-  Tennessee  was  confronted 
with  an  emergency  on  its  system  which 
could  be  alleTiated  by  deliveries  of  gas 
from  the  other's  system,  either  party 


could  request  emergency  deliveries  at 
two  interconnection  points,  not  to 
exceed  200,000  Mcf  per  day. 

It  is  asserted  that,  under  the  May  1. 
1972,  agreement  Trunkline  received 
quantities  of  gas  purchased  by 
"Trunkline  and  Tennessee  from  Tenneco 
Oil  Comp)any  at  South  Timbalier  Block 
196,  Offshore  Louisiana.  Tnmkline 
transported  the  gas  onshore  and 
delivered  it  to  Tennessee  at  the  existing 
intercormection  between  the 
Applicants'  facilities  near  Centerville, 
St.  Mary  Parish,  Louisiana.  Tennessee 
redelivered  Trunkline's  share  of  the  gas 
to  Trunkline  at  the  existing 
interconnection  betw^een  their  facilities 
near  Kinder,  Jefferson  Davis  Parish, 
Louisiana. 

Trunkline  and  Tennessee  have  stated 
that  by  letter  dated  May  13.  1993. 
Trunkline  and  Tennessee  mutually 
agreed  to  terminate  both  exchange 
agreements. 

Comment  date:  September  30, 1993, 
in  accordance  with  Standard  Paragraph 
F  at  the  end  of  this  notice. 

5.  Phillips  Petroleum  Company  and 
Prima  Exploration,  Inc.,  et  aL 

IDocket  No.  CP93-702-0001 

Take  notice  that  on  September  2, 
1993.  PhilUps  Petroleum  Company 
(Phillips),  6330  W.  Loop  South,  P.O. 
Box  1967,  Houston,  Texas  77251-1967 
and  Prima  Exploration,  Inc.  (Prima), 
7800  East  Union  Avenue,  Suite  605, 
Denver.  Colorado.  80237 1  jointly  filed 
in  Docket  No.  CP93-702-G00,  an 
application  pursuant  to  sections  7(b) 
and  7(c)  of  the  Natural  Gas  Act 
requesting  permission  and  approval  for 
Phillips  to  abandon  a  storage  service 
and  related  facilities  in  Summit  County. 
Utah  and  for  authorization  for  Prima  to 
acquire  the  facilities  and  to  continue  to 
provide  the  storage  service,  all  as  more 
fully  set  forth  in  the  apphcation  which 
is  on  file  with  the  Commission  and  open 
to  public  inspection. 

Phillips  states  that  it  is  selling  21 
produnng  leases  in  Montana,  North 
Dakota.  South  Dakota,  Wyoming  and 
Utah  to  Prima  pursuant  to  an  agreement 
dated  June  18, 1993,  as  modified  by  an 
August  4, 1993,  letter  agreement 
Phillips  further  states  that  one  of  the 
leases,  the  Fork  A  Lease  in  Summit 
Coimty,  Utah,  includes  the  Bridger  Lake 
Field  from  which  Phillips  provides  a 
storage  service,  which  was  certificated 
by  the  Commission  in  Docket  No.  CP78- 


<  Prima  is  •  joint  venture  of  four  indepea<leiM 

exploration  and  production  companies,  Pnma 
Exploration,  Inc.,  the  operator:  Vega*  Production 
Company;  Gunlikson  Petroleum,  Inc.;  and  Peiroro 
CorporaUon. 
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388-000,2  for  Questar  Pipeline 
Company  (Questar).  Accordingly. 
Phillips  requests  permission  and 
approval  to  abandon  the  storage  service 
it  provides  to  Questar  and  related 
facilities  by  transfer  to  Prima,  and  Prima 
requests  authorization  to  continue  to 
provide  the  storage  service  to  Questar 
and  to  acquire  the  related  facilities. 

Phillips  states  that  the  related 
faciUties  consist  of  a  metering  station, 
dehydrator  and  heater.  425  feet  of  4- 
inch  lateral  pipeline  and  an  injection 
well,  the  Fork  "A"  No.  5  well,  located 
in  Summit  County,  Utah.  Phillips 
asserts  that  no  gas  has  been  injected  into 
the  facilities  since  April  of  1984  and 
that  less  than  500,000  Mcf  of  working 
gas  remains  in  storage. 

Comment  date:  September  30,  1993, 
in  accordance  with  Standard  Paragraph 
F  at  the  end  of  this  notice. 

Standard  Paragraphs 

F.  Any  person  desiring  to  be  heard  or 
make  any  protest  with  reference  to  said 
filing  should  on  or  before  the  comment 
date  file  with  the  Federal  Energy 
Regulatory  Commission,  825  North 
Capitol  Street,  NW..  Washington.  DC 
20426,  a  motion  to  intervene  or  a  protest 
in  accordance  with  the  requirements  of 
the  Commission's  Rules  of  Practice  and 
Procedure  (18  CFR  385.211  and 
385.214)  and  the  Regulations  under  the 
Natural  Gas  Act  (18  CFR  157.10).  All 
protests  filed  with  the  Commission  will 
be  considered  by  it  in  determining  the 
appropriate  action  to  be  taken  but  will 
not  serve  to  make  the  protestants  parties 
to  the  proceeding.  Any  person  wishing 
to  become  a  party  to  a  proceeding  or  to 
participate  as  a  party  tn  any  hearing 
therein  must  file  a  motion  to  intervene 
in  accordance  with  the  Commission's 
Rules. 

Take  further  notice  that,  pursuant  to 
the  authority  contained  in  and  subject  to 
jurisdiction  conferred  upon  the  Federal 
Energy  Regulatory  Commission  by 
sections  7  and  15  of  the  Natural  Gas  Act 
and  the  Commission's  Rules  of  Practice 
and  Procedure,  a  hearing  will  be  held 
without  further  notice  before  the 
Commission  or  its  designee  on  this 
filing  if  no  motion  to  intervene  is  filed 
within  the  time  required  herein,  if  the 
Commission  on  its  own  review  of  the 
matter  finds  that  a  grant  of  the 
certificate  is  required  by  the  public 
convenience  and  necessity.  If  a  motion 
for  leave  to  intervene  is  timely  filed,  or 
if  the  Commission  on  its  own  motion 
believes  that  a  formal  hearing  is 
required,  further  notice  of  such  hearing 
will  be  duly  given. 


>  Phillips  Petroleum  Company.  7  FERC  1 61,058 
(1979). 


Under  the  procedure  herein  provided 
for,  unless  otherwise  advised,  it  will  be 
unnecessary  for  the  applicant  to  appear 
or  be  represented  at  the  hearing. 

G.  Any  person  or  the  Commission's 
sta^  may.  within  45  days  after  the 
issuance  of  the  instant  notice  by  the 
Commission,  file  pursuant  to  Rule  214 
of  the  Commission's  Procedural  Rules 
(18  CFR  385.214)  a  motion  to  intervene 
or  notice  of  intervention  and  pursuant 
to  Section  157.205  of  the  Regulations 
under  the  Natural  Gas  Act  (18  CFR 
157.205)  a  protest  to  the  request.  If  no 
protest  is  filed  within  the  time  allowed 
therefore,  the  proposed  activity  shall  be 
deemed  to  be  authorized  effective  the 
day  after  the  time  allowed  for  filing  a 
protest.  If  a  protest  is  filed  and  not 
withdrawn  within  30  days  after  the  time 
allowed  for  filing  a  protest,  the  instant 
request  shall  be  treated  as  an 
application  for  authorization  pursuant 
to  section  7  of  the  Natural  Gas  Act. 
Lois  D.  Cashell, 
Secretary. 
[PR  Doc.  93-22610  Filed  9-15-93;  8:45  am) 

BILUNQ  CODE  (riT-OI-M 


[Docket  No.  JO93-14380T  Texa»-149] 

Texas;  NGPA  Notice  of  Determination 
by  Jurisdictional  Agency  Designating 
Tight  Formation 

September  10, 1993. 

Take  notice  that  on  September  7. 
1993.  the  Railroad  Commission  of  Texas 
(Texas)  submitted  the  above-referenced 
notice  of  determination  pursuant  to 
§  271.703(c)(3)  of  the  Commission's 
regulations,  that  the  Austin  Chalk 
Formation,  underlying  a  portion  of 
Brazos  County,  Texas,  quahfies  as  a 
tight  formation  under  section  107(b)  of 
the  Natural  Gas  Policy  Act  of  1978.  The 
designated  area  is  in  Railroad 
Commission  District  No.  3  and  consists 
of  the  entire  E.M.  Millican  Survey,  A- 
40. 

The  notice  of  determination  also 
contains  Texas'  findings  that  the 
referenced  portion  of  the  Austin  Chalk 
Formation  meets  the  requirements  of  the 
Commission's  regulations  set  forth  in  18 
CFR  part  271. 

The  application  for  determination  is 
available  for  inspection,  except  for 
material  which  is  confidential  imder  18 
CFR  275.206,  at  the  Federal  Energy 
Regulatory  Commission,  825  North 
Capitol  Street.  N.E..  Washington.  DC 
20426.  Persons  objecting  to  the 
determination  may  file  a  protest,  in 
accordance  with  18  CFR  275.203  and 


275.204.  within  20  days  after  the  date 

this  notice  is  issued  by  the  Commission. 

Lois  D.  Cashell, 

Secretary. 

[PR  Doc.  93-22613  Filed  9-15-93;  8:45  am] 

aaiMQ  cooc  trir-ei-M 

[Dockat  No.  RP93-10»-00S] 

Williams  Natural  Gas  Co.;  Compliance 
HIing 

Septemt)er  10, 1993. 

Take  notice  that  on  September  1. 
1993,  Williams  Natural  Gas  Company 
(WNG)  tendered  for  filing  the  following 
tariff  sheets  to  its  FERC  Gas  Tariff,  First 
Revised  Volume  No.  1: 

Substitute  Eighteenth  Revised  Sheet  No.  9 
Substitute  Fifth  Revised  Sheet  No.  119 

The  proposed  effective  date  of  these 
tariff  sheets  is  November  1,  1993. 

WNG  states  that  Substitute  Eighteenth 
Revised  Sheet  No.  9  is  filed  to  make 
clear  that  the  GRI  Chau^e  will  not  apply 
to  gathering  only  services.  WNG  states 
that  Substitute  Fifth  Revised  Sheet  No. 
119  is  filed  to  make  clear  that  the 
Reservation  Charge  under  Rate  Schedule 
FTS  will  not  apply  to  volumes 
transported  only  on  the  gathering 
system(s). 

WNG  states  that  a  copy  of  its  filing 
was  served  on  all  parties  in  this  docket 
and  on  all  jurisdictional  customers  and 
a^ected  state  commissions. 

Any  person  desiring  to  protest  said 
filing  should  file  a  protest  with  the 
Federal  Energy  Regulatory  Commission, 
825  North  Capitol  Street,  NE., 
Washington,  DC  20426,  in  accordance 
with  Rule  211  of  the  Commission's 
Rules  of  Practice  and  Procedure  (18  CFR 
385.211).  All  such  protests  should  be 
filed  on  or  before  September  17, 1993. 
Protests  will  be  considered  by  the 
Commission  in  determining  the 
appropriate  action  to  be  taken,  but  will 
not  serve  to  make  protestants  parties  to 
the  proceeding.  Copies  of  this  filing  are 
on  file  with  the  Commission  and  are 
available  for  public  inspection. 
Lois  D.  Cashell, 
Secretary. 
IFR  Doc.  93-22612  Pied  9-15-93;  8:45  am) 

BNJJNG  CODE  tri7-01-M 


ENVIRONMENTAL  PROTECTION 
AGENCY 

lFRL-4730-51 

Oklahoma;  Adequacy  Determination  of 
State/Tribal  Municipal  Solid  Waste 
Permit  Program 

AGENCY:  Environmental  Protection 
Agency. 
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ACTION:  Notice  of  tentative 
determination  on  application  of 
Oklahoma  for  full  program  adequacy 
determination,  public  hearing  and 
public  comment  period. 

SUMMARY:  Section  4005(c)(1)(B)  of  the 
Resource  Conservation  and  Recovery 
Act  (RCRA),  as  amended  by  the 
Hazardous  and  Solid  Waste 
Amendments  (HSWA)  of  1984.  requires 
States  to  develop  and  implement  permit 
programs  to  ensure  that  municipal  solid 
waste  landfills  (MSWLFs)  which  may 
receive  hazardous  household  waste  or 
small  quantity  generator  waste  will 
comply  with  the  revised  Federal 
MSWLF  Criteria  (40  CFR  part  258). 
RCRA  section  4005(c)(1)(C)  requires  the 
Environmental  Protection  Agency  (EPA) 
to  determine  whether  States  have 
adequate  "permit"  programs  for 
MSWLFs.  but  does  not  mandate 
issuance  of  a  rule  for  such 
determinations.  EPA  has  drafted  and  is 
in  the  process  of  proposing  a  State/ 
Tribal  Implementation  Rule  (STIR)  that 
will  provide  procedures  by  which  EPA 
will  approve,  or  partially  approve. 
State/Tribal  landfill  permit  programs. 
The  Agency  intends  to  approve 
adequate  State/Tribal  MSWLF  permit 
programs  as  applications  are  submitted. 
Thus,  these  approvals  are  not  dependent 
on  final  promulgation  of  the  STIR.  Prior 
to  promulgation  of  STIR,  adequacy 
determinations  will  be  made  based  on 
the  statutory  authorities  and 
requirements.  In  addition.  States/Tribes 
may  use  the  draft  STIR  as  an  aid  in 
interpreting  these  requirements.  The 
Agency  believes  that  early  approvals 
have  an  important  benefit.  Approved 
State/Tribe  permit  programs  provide  for 
interaction  between  the  State/Tribe  and 
the  owner/operator  regarding  site- 
specific  permit  conditions.  Only  those 
owners/operators  located  in  State/Tribes 
with  approved  permit  programs  can  use 
the  site-specific  flexibility  provided  by 
part  258  to  the  extent  the  State/Tribal 
permit  program  allows  such  flexibility. 
EPA  notes  that  regardless  of  the 
approval  status  of  a  State/Tribe  and  the 
permit  status  of  any  facility,  the  Federal 
landfill  criteria  will  apply  to  all 
permitted  and  unpermitted  MSWLF 
facilities. 

Oklahoma  applied  for  a  determination 
of  adequacy  under  section  4005  of 
RCRA.  EPA  has  reviewed  Oklahoma's 
MSWLF  application  and  has  made  a 
tentative  determination  that  all  portions 
of  Oklahoma's  MSWLF  permit  program 
are  adequate  to  assure  compliance  with 
the  revised  MSWLF  Criteria. 
Oklahoma's  application  for  program 
adequacy  determination  is  available  for 
public  review  and  comment. 


Although  RCRA  does  not  require  EPA 
to  hold  a  public  hearing  on  a 
determination  to  approve  any  State/ 
Tribe's  MSWLF  program,  the  Region  has 
scheduled  a  public  hearing  on  this 
determination  and  will  hold  the  hearing 
if  a  sufficient  number  of  people  express 
interest  in  participating  in  the  hearing 
by  writing  the  Region  or  calling  the 
contact  given  below  by  October  18. 
1993.  If  a  public  hearing  is  held,  it  will 
take  place  on  the  date  given  in  the 
"DATES"  section.  The  Region  will 
notify  all  persons  who  submit 
comments  on  this  notice  if  it  decides  to 
hold  the  hearing.  In  addition,  anyone 
who  wishes  to  learn  whether  the 
hearing  will  be  held  may  call  the  person 
listed  in  the  "CONTACTS"  section. 
DATES:  All  comments  on  Oklahoma's 
application  for  a  determination  of 
adequacy  must  be  received  by  the  close 
of  business  on  October  18.  1993.  If  a 
public  hearing  is  held,  it  will  be 
scheduled  for  November  1,  1993,  in 
Oklahoma  City,  Oklahoma.  State  of 
Oklahoma  officials  will  participate  in 
the  hearing,  if  held  by  EPA. 
ADDRESSES:  Copies  of  Oklahoma's 
application  for  adequacy  determination 
are  available  during  normal  business 
hours  for  inspection  and  copying  at  the 
following  addresses:  Oklahoma 
Department  of  Environmental  Quality 
(ODEQ),  Solid  Waste  Management 
Service,  1000  Northeast  Tenth  Street. 
Oklahoma  City,  Oklahoma.  Mr.  R. 
Fenton  Rood.  405-271-7159;  U.S.  EPA 
Region  6  Library,  1445  Ross  Avenue, 
Dallas,  Texas.  Paul  Thomas,  214-655- 
6707.  Written  comments  should  be  sent 
to  U.S.  EPA  Region  6.  Becky  Weber  (6H- 
H),  1445  Ross  Avenue.  Dallas,  Texas 
75202-2733. 

FOR  FURTHER  INFORMATION  CONTACT:  Paul 
Thomas,  U.S.  EPA  Region  6, 1445  Ross 
Avenue,  Dallas,  Texas  75202-2733. 
214-655-6707. 
SUPPLEMENTARY  INFORMATION: 

A.  Background      | 

On  October  9, 1991.  EPA  promulgated 
revised  Criteria  for  MSWLFs  (40  CFR 
part  258).  Subtitle  D  of  RCRA,  as 
amended  by  the  Hazardous  and  Solid 
Waste  Amendments  of  1984  (HSWA), 
requires  States  to  develop  permitting 
programs  to  ensure  that  MSWLFs 
comply  with  the  Federal  Criteria  under 
part  258.  Subtitle  D  also  requires  in 
section  4005  that  EPA  determine  the 
adequacy  of  State  municipal  solid  waste 
landfill  permit  programs  to  ensure  that 
facilities  comply  with  the  revised 
Federal  Criteria.  To  fulfill  this 
requirement,  the  Agency  has  drafted 
and  is  in  the  process  of  proposing  a 
State/Tribal  Implementation  Rule 


(STIR).  The  rule  will  specify  the 
requirements  which  State/Tribal 
programs  must  satisfy  to  be  determined 
adequate. 

EPA  intends  to  approve  State/Tribal 
MSWLF  permit  programs  prior  to  the 
promulgation  of  STIR.  EPA  interprets 
the  requirements  for  States  or  Tribes  to 
develop  "adequate"  programs  for 
permits  or  other  forms  of  prior  approval 
to  impose  several  minimum 
requirements.  First,  each  State/Tribe 
must  have  enforceable  standards  for 
new  and  existing  MSWLFs  that  are 
technically  comparable  to  EPA's  revised 
MSWLF  criteria.  Next,  the  State/Tribe 
must  have  the  authority  to  issue  a 
permit  or  other  notice  of  prior  approval 
to  all  new  and  existing  MSWLFs  in  its 
jurisdiction.  The  State/Tribe  also  must 
provide  for  public  participation  in 
permit  issuance  and  enforcement  as 
required  in  section  7004(b)  of  RCRA. 
Finally,  EPA  believes  that  the  State/ 
Tribe  must  show  that  it  has  sufficient 
compliance  monitoring  and 
enforcement  authorities  to  take  specific 
action  against  any  owner  or  operator 
that  fails  to  comply  with  an  approved 
MSWLF  program. 

EPA  Regions  will  determine  whether 
a  State/Tribe  has  submitted  an  adequate 
program  based  on  the  interpretation 
outlined  above.  EPA  plans  to  provide 
more  specific  criteria  for  this  evaluation 
when  it  proposes  the  State/Tribal 
Implementation  Rule.  EPA  expects 
States/Tribes  to  meet  all  of  these 
requirements  for  all  elements  of  a 
MSWLF  program  before  it  gives  full 
approval  to  a  MSWLF  program. 

B.  State  of  Oklahoma 

On  August  10.  1993,  Oklahoma 
submitted  an  application  for  adequacy 
determination.  EPA  has  reviewed 
Oklahoma's  application  and  has 
tentatively  determined  that  all  portions 
of  Oklahoma's  Subtitle  D  program  will 
ensure  compliance  with  the  revised 
Federal  Criteria. 

On  July  1,  1993,  the  Oklahoma 
Department  of  Environmental  Quality 
(ODEQ)  proposed  new  solid  waste 
regulations,  (Chapter  510,  Section  252, 
Municipal  Solid  Waste  Landfill 
Regulations).  These  regulatory 
amendments  are  currently  undergoing 
the  formal  rule  adoption  process  at  the 
State  level  and  are  expected  to  be 
finalized  by  November  15,  1993.  The 
proposed  amendments  will  revise  the 
State  regulations  to  reflect  the 
requirements  in  40  CFR  part  258. 

Oklahoma's  liner  design  is  consistent 
with  the  Federal  Criteria.  Oklahoma's 
proposed  regulations  require  the  use  of 
the  composite  liner  consistent  with  40 
CFR  part  258.  Alternative  liner  designs 
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may  be  used  with  ODEQ  approval  so 
long  as  the  design  prevents  an  impact 
on  groundwater  as  indicated  by  a 

statistically  significant  elevation  over 
background  of  any  parameter  monitored 
in  the  detection  monitoring  program  (ie: 
constituer's  consistent  with  40  CFR  part 
258.  appendix  I).  EPA  believes  that  the 
Oklahoma  regulation  is  equal  to  or 
exceeds  the  requirements  as  stated  in  40 
CFR  part  258.  Additionally,  Oklahoma's 
proposed  final  cover  requirements  are  a 
minimum  of  24"  of  earthen  material  that 
has  a  permeabihty  less  than  or  equal  to 
the  permeability  of  any  bottom  Uner 
system  or  natural  subsoils  present,  or  a 
permeability  no  greater  than  1  X  10-» 
cm/sec,  whichever  is  less,  with  a  12" 
erosion  layer  of  topsoil  capable  of 
sustaining  plant  gro«vth.  Oklahoma's 
proposed  regulations  do  not  allow  new 
or  lateral  expansions  of  municipal  solid 
waste  landfill  units  to  be  constructed  in 
wetlands. 

EPA  has  tentatively  determined  that 
Oklahoma's  application,  including  the 
proposed  amendments,  is  consistent 
with  the  Federal  Criteria.  EPA  will  make 
a  Rnal  determination  of  adequacy  after 
the  amenv'.nents  have  been  adopted  by 
the  State. 

The  public  may  submit  written 
comments  on  EPA  s  tentative 
determination  until  October  18, 1993. 
Copies  of  Oklahoma's  application  are 
available  for  inspection  and  copying  at 
the  location  indicated  in  the 
"ADDRESSES  "  section  of  this  notice.  If 
there  is  sufficient  public  interest,  the 
Agency  will  hold  a  public  hearing  on  its 
tentative  determination  on  November  1, 
1993,  at  10  a.m.  at  the  Oklahoma 
Department  of  Environmental  Quality  in 
Oklahoma  Qty,  Oklahoma.  Comments 
can  be  submitted  as  transcribed  from  the 
discussion  of  the  hearing  or  in  writing 
at  the  time  of  the  hearing. 

EPA  will  consider  all  public 
comments  on  its  tentative  determination 
received  during  the  pubhc  comment 

Eeriod  and  during  the  public  hearing,  if 
eld.  Issues  raised  by  those  comments 
may  be  thr  basis  for  a  determination  of 
inadequacy  for  Oklahoma's  program. 
EPA's  Rnal  determination  notice  will 
include  a  summary  of  the  reasons  for 
the  final  determination  and  a  response 
to  all  major  comments. 

Oklahoma  has  not  asserted 
jurisdiction  within  the  exterior 
boundaries  of  Indian  country  in  its 
appUcation  for  adequacy  determination. 
Accordingly,  this  approval  does  not 
extend  to  lands  within  Indian  country 
in  Oklahoma.  Until  EPA  approves  a 
State  or  Tribal  MSWLF  permitting 
program  in  Oklahoma  for  any  part  of 
"Indian  Country,"  as  defined  in  18 
U.S.C  1151.  the  requirements  of  40  CFR 


part  258  will,  after  October  9, 1993, 

automatically  apply  to  that  area.     

Thereafter,  the  requirements  of  40  CFR 
part  258  will  apply  to  all  owners/ 
operators  of  MSWLFs  located  in  any 
part  of  "Indian  Country"  that  is  not 
covered  by  an  approved  State  or  Tribal 
MSWLF  permitting  program. 

Section  4005(a)  of  RCRA  provides  that 
citizens  may  use  the  citizen  suit 
provisions  of  section  7002  of  RCRA  to 
enforce  the  Federal  MSWLF  criteria  in 
40  CFR  part  258  independent  of  any 
State/Tribal  enforcement  program.  As 
EPA  explained  in  the  preamble  to  the 
final  MSWLF  criteria,  EPA  expects  that 
any  owner  or  operator  complying  with 
provisions  in  a  State/Tribal  program 
approved  by  EPA  should  be  considered 
to  be  in  compliance  with  the  Federal 
Criteria  See  56  FR  50978.  50995 
(October  9,  1S91). 

Compliance  With  Executive  Order 
12291 

The  Office  of  Management  and  Budget 
has  exempted  this  rule  from  the 
requirements  of  section  3  of  Executive 
Order  12291. 

Certification  Under  the  Regulatory 
Flexibility  Act 

Pursuant  to  the  prnnsions  of  5  U.S.C. 
605(b),  I  hereby  certify  that  this 
approval  will  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities.  It  does  not 
impose  any  new  burdens  on  small 
entities.  This  rule,  therefore,  does  not 
require  a  regulatory  flexibility  analysis. 

Authority:  This  notice  is  issued  under  the 
authority  of  section  4005  of  the  Solid  Waste 
Disposal  Act  as  amended;  42  U.S.C  6946. 

Dated:  September  9, 1993. 
foe  D.  Winkle, 

Acting  Regional  Administrator 

IFR  Doc.  93-22650  Filed  9-15-93;  8:45  am) 
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[FRL-4730-9] 

South  Carolina:  Final  Determination  of 
Adequacy  of  State/Tribal  Municipal 
Solid  Waste  Permit  Program 

AGENCY:  Environmental  Protection 

Agency. 

ACTION:  Notice  of  final  determination  of 

adequacy  to  fully  approve  the  State  of 

South  Carolina's  municipal  solid  waste 

landfill  permit  program. 

SUMMARY:  Section  4005(c)(1)(B)  of  the 
Resource  Conservation  and  Recovery 
Act  (RCRA),  as  amended  by  the 
Hazardous  and  SoHd  Waste 
Amendments  (HSWA)  of  1984,  requires 
States  to  develop  and  implement  permit 
programs  to  ensure  that  municipal  sohd 


waste  landfills  (MSWLFs)  which  may 
receive  hazardous  household  waste  or 
small  quantity  generator  waste  will 
comply  with  the  revised  Federal 
MSWLF  Criteria  (40  CFR  part  258). 
RCRA  section  4005(c)(1)(C)  requires  the 
Environmental  Protection  Agency  (EPA) 
to  determine  whether  States  have 
adequate  "permit"  programs  for 
MSWLFs,  but  does  not  mandate 
issuance  of  a  rule  for  such 
determinations.  EPA  has  drafted  and  is 
in  the  process  of  proposing  a  State/ 
Tribal  Implementation  Rule  (STIR)  that 
will  provide  procedures  by  which  EPA 
will  approve,  or  partially  approve, 
State/Tribal  landfill  permit  programs. 
The  Agency  intends  to  approve 
adequate  State/Tribal  MSWLF  permit 
programs  as  applications  are  submitted. 
Thus,  these  approvals  are  no?  dependent 
on  final  promulgation  of  the  STIR.  Prior 
to  promulgation  of  the  STIR,  adequacy 
determinations  will  be  made  based  on 
the  statutory  authorities  and 
requirements.  In  addition,  States/Tribes 
may  use  the  draft  STIR  as  an  aid  in 
interpreting  these  requirements.  The 
Agency  believes  that  early  approvals 
have  an  important  benefit.  Approved 
State/Tribal  permit  programs  provide 
interaction  between  the  State/Tribe  and 
the  owner/operator  regarding  site- 
specific  permit  conditions.  Only  those 
owners/operators  located  in  State/Tribes 
with  approved  permit  programs  can  use 
the  site-specific  flexibility  provided  by 
part  258  to  the  extent  the  State/Tribal 
permit  program  allows  such  flexibility. 

South  Carolina  applied  for  a 
determination  of  adequacy  under 
section  4005  of  RCRA.  EPA  Region  IV 
reviewed  South  Carolina's  MSWLF 
application  and  proposed  a 
determination  that  South  Carolina's 
MSWLF  permit  program  is  adequate  to 
ensure  compliance  with  the  revised 
MSWLF  Criteria.  After  consideration  of 
all  comments  received  regarding  the 
tentative  determination  of  adequacy, 
EPA  is  today  issuing  a  final 
determination  of  adequacy  for  South 
Carolina's  MSWLF  program. 
EFFECTIVE  DATE:  The  determination  of 
adequacy  for  the  State  of  South  Carolina 
shall  be  effective  on  September  16. 
1993. 

FOR  FURTHER  INFORMATION  CONTACT:  EPA 
Region  IV.  345  Courtland  Street.  NE., 
Atlanta,  Georgia  30365,  Attn:  Ms. 
Patricia  S.  Zweig,  mail  code  4WD- 
RCRA.  telephone  404-347-2091. 

SUPPLEMENTARY  INFORMATION: 

A.  Background 

On  October  9. 1991,  EPA  promulgated 
revised  Criteria  for  MSWLFs  (40  CFR 
part  258).  Subtitle  D  of  RCRA,  as 
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amended  by  the  Hazardous  and  Sohd 
Waste  Amendments  of  1984  (HSWA). 
requires  States  to  develop  permitting 
programs  to  ensure  that  facilities 
comply  with  the  Federal  Criteria  under 
part  258.  Subtitle  D  also  requires  in 
section  4005  that  EPA  determine  the 
adequacy  of  State  municipal  solid  waste 
landfill  permit  programs  to  ensure  that 
facilities  comply  with  the  revised 
Federal  Criteria.  To  fulfill  this 
requirement,  the  Agency  has  drafted 
and  is  in  the  process  of  proposing  a 
State/Tribal  Implementation  Rule 
(STIR).  The  rule  will  specify  the 
requirements  which  State/Tribal 
programs  must  satisfy  to  be  determined 
adequate. 

EPA  intends  to  approve  State/Tribal 
MSWLF  permit  programs  prior  to  the 
promulgation  of  STIR.  EPA  interprets 
the  requirements  for  States  or  Tribes  to 
develop  "adequate"  programs  for 
permits  or  other  forms  of  prior  approval 
to  impose  several  minimum 
requirements.  First,  each  State/Tribe 
must  have  enforceable  standards  for 
new  and  existing  MSWLFs  that  are 
technically  comparable  to  EPA's  revised 
MSWLF  criteria.  Next,  the  State/Tribe 
must  have  the  authority  to  issue  a 
permit  or  other  notice  of  prior  approval 
to  all  new  and  existing  MSWLFs  in  its 
jurisdiction.  The  State/Tribe  also  must 
provide  for  public  participation  in 
permit  issuance  and  enforcement  as 
required  in  section  7004(b)  of  RCRA. 
Finally.  EPA  believes  that  the  State/ 
Tribe  must  show  that  it  has  sufficient 
compliance  monitoring  and 
enforcement  authorities  to  take  specific 
action  against  any  owner  or  operator 
that  fails  to  comply  with  an  approved 
MSWLF  program. 

B.  State  of  South  Carolina 

On  June  22. 1993,  the  State  of  South 
Carolina  submitted  a  final  application 
for  adequacy  determination  for  their 
MSWLF  permit  program.  On  August  3. 
1993,  EPA  published  a  tentative 
determination  of  adequacy  for  all 
portions  of  South  Carolina's  program. 
Further  background  on  the  tentative 
determination  of  adequacy  appears  at  58 
FR  41274.  (August  3, 1993). 

Along  with  the  tentative 
determination.  EPA  announced  the 
availability  of  the  apphcation  for  public 
comment  and  the  tentative  date  of  a 
public  hearing  on  the  apphcation.  There 
were  no  requests  for  a  public  hearing 
during  the  public  comment  period. 
Therefore,  Region  IV  of  EPA  and  the 
State  of  South  Carolina  hereby  cancel 
and  will  not  hold  the  public  hearing 
that  was  tentatively  scheduled  for  7 
p.m.  on  September  20, 1993.  in 
Columbia,  South  CaroUna. 


The  State  of  South  Carolina  has  the 
authority  to  issue  permits  that 
incorporate  the  requirements  of  the 
Revised  Federal  MSWLF  Criteria  to  all 
MSWLFs  in  the  State,  with  the 
exception  of  those  located  on  Tribal 
Lands. 

The  EPA  has  determined  that  the 
State  of  South  Carolina's  statutes  and 
administrative  regulations  provide  for  a 
state-wide  comprehensive  program  of 
solid  waste  management  including 
specific  provisions  for  public 
j)artic)pation,  compliance  monitoring 
and  enforcement. 

C  Public  Comment 

One  commenter  maintained  that  use 
of  the  draft  State/Tribal  Implementation 
Rule  (STIR)  as  guidance  is  a  violation  of 
the  Administrative  Procedure  Act  (APA) 
requirements  that  a  rule  must  go 
through  notice  and  opportunity  for 
comment.  EPA  does  not  believe  that  it 
is  violating  any  requirements  in  the 
APA  for  notice  and  comment  for  a 
rulemaking.  The  Agency  is  not  utilizing 
the  draft  STIR  as  a  regulation  which 
binds  either  the  Agency  or  the  States, 
bistead,  EPA  is  using  the  draft  STIR  as 
guidance  for  evaluating  State  permit 
programs  and  maintains  its  discretion  to 
approve  State  programs  utilizing  the 
draft  STIR  and/or  other  criteria  which 
assiu^s  compliance  with  40  CFR  part 
258. 

in  addition,  members  of  the  pubhc 
have  an  opportunity  to  comment  on  the 
essential  criteria  by  which  EPA  assures 
the  adequacy  of  State  MSWLF  permit 
programs  because  the  Agency  discusses 
the  criteria  for  approval  of  a  State 
permit  program  when  it  publishes  each 
tentative  determination  notice  in  the 
Federal  Register.  The  Agency  set  forth 
the  minimum  requirements  for  an 
adequate  permit  program  in  the 
tentative  determination  notice  for 
approval  of  the  State  of  South  Carohna's 
permit  program.  58  FR  41274,  41275 
(August  3.  1993). 

D.  Decision 


f 


After  reviewing  the  public  comments 
submitted  in  response  to  the  tentative 
decision.  I  conclude  that  South 
Carolina's  application  for  adequacy 
determination  meets  all  of  the  statutory 
and  regulatory  requirements  established 
by  RCRA.  Accordingly,  South  Carolina 
is  granted  approval  for  all  portions  of  its 
MSWLF  permit  program. 

Section  4005(a)  of  RCRA  provides  that 
citizens  may  use  the  citizen  suit 
provisions  of  section  7002  of  RCRA  to 
enforce  the  Federal  MSWLF  criteria  in 
40  CFR  part  258  independent  of  any 
State/Tribal  enforcement  program.  As 
EPA  explained  in  the  preamble  to  the 


final  MSWLF  criteria.  EPA  expects  that 
any  owmer  or  operator  complying  with 
provisions  in  a  State/Tribal  program 
approved  by  EPA  should  be  considered 
to  be  ii^compliance  with  the  Federal 
Criteria,  See  56  FR  50978.  50995 
(October  9. 1991). 

Today's  action  takes  effect  on  the  date 
of  publication.  EPA  believes  it  has  good 
cause  under  section  553(d)  of  the 
Administrative  Procedure  Act.  5  U.S.C 
553(d),  to  put  this  action  into  effect  less 
than  30  days  after  publication  in  the 
Federal  Register.  All  of  the 
requirements  and  obligations  in  the 
State's  program  are  already  in  effect  as 
a  matter  of  State  law.  EPA's  action  today 
does  not  impose  any  new  requirements 
that  the  regulated  community  must 
begin  to  comply  with.  Nor  do  these 
requirements  become  enforceable  by 
EPA  as  Federal  law.  Consequently,  EPA 
finds  that  it  does  not  need  to  give  notice 
prior  to  making  its  approval  effective. 

Compliance  With  Executive  Order 
12291 

The  Office  of  Management  and  Budget 
has  exempted  this  rule  from  the 
requirements  of  section  3  of  Executive 
Order  12291. 

Certification  Under  the  Regulatory 
Flexibility  Act 

Pursuant  to  the  provisions  of  5  U.S.C. 
605(b).  I  hereby  certify  that  this 
approval  will  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities.  It  does  not 
impose  any  new  burdens  on  small 
entities.  This  rule,  therefore,  does  not 
require  a  regulatory  flexibility  analysis. 

Authority:  This  notice  is  issued  under  the 
authority  of  section  4005  of  the  Solid  Waste 
Disposal  Act  as  amended.  42  U.S.C  6946. 

Dated:  September  9. 1993. 
Patrick  M.  Tobin, 

Acting  Regional  Administrator. 

[PR  Doc.  93-22651  Filed  9-15-93;  8:45  am) 
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[FRL-4730-8] 

Tennessee:  Final  Determination  of 
Adequacy  of  State/Tribal  Municipal 
Solid  Waste  Permit  Program 

AGENCY:  Environmental  Protection 

Agency. 

ACTION:  Notice  of  final  determination  of 

adequacy  to  fully  approve  the  State  of 

Tennessee's  mimicipal  solid  waste 

landfill  permit  program. 

SUMMARY:  Section  4005(c)(1)(B)  of  the 
Resource  Conservation  and  Recovery 
Act  (RCRA).  as  amended  by  the 
Hazardous  and  Solid  Waste 
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Amendments  (HSWA)  of  1984,  requir»s 
Slates  to  develop  and  implement  permit 
programs    <  ensure  that  municipal  solid 
waste  landtiih  (MSWLFs)  which  may 
receive  hazardous  hotisehold  waste  or 
small  quantity  generator  waste  will 
complv  with  the  revised  Federal 
MSVVLF  Criteria  (40  CFR  part  258). 
RCRA  section  4D05(c)(l)(Cn  requires  the 
Environmental  Protection  Agency  (EPA) 
to  determine  whether  States  have 
adequate  "pennit"TJrograinR  for 
MSVVLFs,  but  does  not  mandate 
issuance  of  a  rule  for  such 
determinations.  EPA  has  drafted  and  is 
in  the  process  of  propcsing  a  State/ 
Tribal  hnplementation  Rule  (STIH)  that 
will  provide  procedures  by  which  EPA 
will  approve,  or  partially  approve, 
State/Tribal  landfill  permit  programs. 
The  Agency  intends  to  approve 
adequate  State/Tribal  MSWLF  permit 
programs  as  applications  are  submitted. 
Thus,  the«?  approvals  are  not  dependent 
on  final  promulgation  of  the  STIR.  Prior 
to  promulgation  of  the  STIR,  adequacy 
determinations  will  be  made  based  on 
the  statutory  authorities  and 
requirements.  In  addition,  Stales/Tribes 
may  use  the  draft  STIR  as  an  aid  in 
interpreting  these  requirements.  The 
Agency  believes  that  early  approvals 
have  an  important  benefit.  Approved 
State/Tribal  permit  programs  provide 
interaction  between  the  Stata/Tnbe  and 
the  owner/ operator  regarding  site- 
specific  permit  conditions.  Only  those 
owners/operators  located  in  Stata/Tribes 
with  approved  permit  programs  can  use 
the  site-specific  flexibility  provided  by 
part  258  to  the  extent  the  State/Tribal 
permit  program  allows  such  flexibility. 

Tennessee  applied  for  a  determination 
of  adequacy  under  section  4005  of 
RCRA.  EP\  Region  FV  revivwed 
Tennessee  s  MSWLF  application  and 
proposed  a  determination  that 
Tennessee's  MSWLF  permit  program  is 
adequate  to  ensure  compliance  with  the 
revised  MSWLF  Criteria.  After 
consideration  of  all  comments  received 
regarding  the  tentatifve  determination  of 
adequacy,  EPA  is  today  issuing  a  Bnal 
determination  of  adequacy  for 
Tennessee's  MSWLF  program. 

EFFECTIVE  DATE:  The  determination  of 
adequacy  for  the  State  of  Tennessee 
shall  be  effective  on  September  16, 
1993. 

FOR  FURTHER  INFORMATKM  COHTtkCT.  EPA 
Region  IV,  345  Courlland  Street,  NE., 
Atlanta,  Georgia  30365,  Attn:  Ms. 
Patricia  S.  Zweig,  mail  code  4WD- 
RCRA.  telephone  404-347-2091. 


SUPPLEMENTARY  INFORMATION: 

A.  Background 

On  October  9. 1991,  EPA  promulgated 
revised  Criteria  for  MSWLFs  (40  CFR 
part  2581.  Subtitle  D  of  RCRA.  as 
amended  by  the  Hazardous  and  Solid 
Waste  Amendments  of  19»4  (HSWA), 
requires  States  to  develop  permitting 
programs  to  ensure  that  recilities 
comply  with  the  Federal  Criteria  under 
part  258.  Subtitle  D  also  requires  in 
section  4005  that  EPA  determine  the 
adequecy  of  State  municipal  solid  waste 
landfill  permit  programs  to  ensure  that 
facilities  comply  with  the  revised 
Federal  Criteria.  To  fulfill  this 
requirement,  the  Agency  has  drafted 
and  is  In  the  process  of  proposing  a 
State/Tribal  Implemerrlation  Rule 
(STTR).  The  rule  will  specify  the 
requirements  which  State/Tribal 
programs  must  satisfy  to  be  determined 
adequate. 

EPA  intends  to  approve  State/Tribal 
MSWLF  permit  programs  prior  to  the 
promulgation  of  STIR.  EPA  interprets 
the  requirements  for  States  or  Tribes  to 
develop  "adequate"  programs  for 
permits  or  other  forms  of  prior  approval 
to  impose  several  minimum 
requirements.  First,  each  State/Tribe 
must  have  enforceable  standards  for 
new  and  existing  MSWLFs  that  are 
technically  comparable  to  EPA's  revised 
MSWLF  criteria.  Next,  the  State/Tribe 
must  have  the  authority  to  issue  a 
permit  or  other  notice  of  prior  approval 
to  all  new  and  existing  MiS\VLFs  in  its 
jurisdiction.  The  State/Tribe  also  must 
provide  for  public  participation  in 
permit  issuance  and  enforcement  as 
required  in  section  7004(b)  of  RCRA. 
Finally,  EPA  believes  that  the  State/ 
Tribe  must  show  that  it  has  sufficient 
compliance  monitoring  and 
enforcement  aothoritiss  to  take  specific 
action  against  any  owner  or  operator 
that  fails  to  comply  with  an  approved 
MSWLF  program. 

B.  State  of  Tennessee 

On  May  17, 1993,  the  State  of 
Tennessee  submitted  a  firal  application 
for  adequacy  determination  for  their 
MSWLF  permit  program.  On  August  5. 
1993.  EPA  published  a  tentative 
determination  of  adequacy  for  all 
portions  of  Tennessee's  program. 
Further  background  on  the  tentative 
determination  of  adequacy  appears  at  58 
FR  41768,  (August  5.  1993). 

Along  with  the  tematrve 
determination,  EPA  announced  the 
availability  of  the  application  for  public 
comment  and  the  tentative  date  of  a 
public  hearing  on  the  application.  There 
were  no  requests  for  a  public  hearing 
during  the  public  ctmiment  pmriod. 


Therefore.  Region  IV  of  EPA  and  the 
State  of  Tennessee  hereby  cancel  and 
will  not  hold  the  public  bearing  that 
was  tentatively  scheduled  for  6  p.m.  on 
September  23, 1993,  in  Nashville. 
Termessee. 

The  State  of  Tennessee  has  tha 
authority  to  issue  permits  that 
incorporate  the  requirements  of  the 
Revised  Federal  MSWLF  Criteria  to  ill 
MSWLFs  in  the  State,  with  the 
exception  of  those  located  on  Tribal 
Lands. 

The  EPA  has  determined  that  the 
State  of  Tennessee's  statutes  and 
administrative  regulations  provide  for  a 
state-wide  comprehensive  program  of 
solid  waste  management  including 
specific  provisions  for  public 
participation,  compliance  monitoring 
and  enforcement 

C  Pubhc  Comment 

One  commenter  maintained  that  use 
of  the  draft  State/Tribal  Implementation 
Rule  (STIR)  as  guidance  is  a  violation  of 
the  Administrative  Procedure  Act  (.\PA) 
requirements  that  a  rule  must  go 
through  notice  and  opportunity  far 
comment.  EPA  does  not  believe  that  it 
is  violating  any  requirements  in  the 
APA  for  notice  and  comment  for  a 
rulemaking.  The  Agency  is  not  utilizing 
the  draft  STIR  as  a  regtilation  whidi 
binds  either  the  Agency  or  the  States. 
Instead.  EPA  is  using  the  draft  STIR  as 
guidance  for  evaluating  State  permit 
programs  and  maintains  its  discretioa  to 
approve  State  pnigrams  utilizing  the 
draft  STIR  and) or  other  criteria  which 
assures  compliance  with  40  CFR  part 
258. 

In  addition,  members  of  the  public 
have  an  opporttmity  to  comment  on  the 
essential  criteria  by  which  EPA  assiues 
the  adequacy  of  State  MSWLF  permit 
programs  because  the  Agency  discusses 
the  criteria  for  approval  of  a  State 
permit  program  when  it  publishes  each 
tentative  determination  notice  in  the 
Federal  Register.  The  Agency  set  forth 
the  minimum  requirements  for  an 
adequate  permit  program  in  the 
tentative  determination  notice  for 
approval  of  the  State  of  Tennessee's 
permit  program.  58  FR  41768,  41769, 
41770  (August  5, 1993). 

D.  Decision 

After  reviewing  the  puWic  comments 
submitted  in  response  to  the  tentative 
decision,  I  conclude  that  Tennessee's 
application  for  adequacy  determination 
meets  all  of  the  statutory  and  regulatory 
requirements  established  by  RCRA. 
Accordingly,  Tennessee  is  granted 
approval  for  all  portions  of  its  MSWLF 
permit  program. 
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Section  4005(a)  of  RCRA  provides  that 
citizens  may  use  the  citizen  suit 
provisions  of  section  7002  of  RCRA  to 
enforce  the  Federal  MSWLF  criteria  in 
40  CFR  part  258  independent  of  any 
State/Tribal  enforcement  program.  As 
EPA  explained  in  the  preamble  to  the 
final  MSWLF  criteria.  EPA  expects  that 
any  owner  or  operator  complying  with 
provisions  in  a  State/Tribal  program 
approved  by  EPA  should  be  considered 
to  be  in  compliance  with  the  Federal 
Criteria.  See  56  FR  50978.  50995 
(October  9. 1991). 

Today's  action  takes  effect  on  the  date 
of  publication.  EPA  believes  it  has  good 
cause  under  section  553(d) -of  the 
Administrative  Procedure  Act,  5  U.S.C 
553(d),  to  put  this  action  into  effect  less 
than  30  days  after  publication  in  the 
Federal  Register.  All  of  the 
requirements  and  obligations  in  the 
State's  program  are  already  in  effect  as 
a  matter  of  State  law.  EPA's  action  today 
does  not  impose  any  new  requirements 
that  the  regulated  community  must 
begin  to  comply  with.  Nor  do  these 
requirements  become  enforceable  by 
EPA  as  Federal  law.  Consequently,  EPA 
finds  that  it  does  not  need  to  give  notice 
prior  to  making  its  approval  effective. 

Compliance  With  Executive  Order 
12291 

The  Office  of  Management  and  Budget 
has  exempted  this  rule  from  the 
requirements  of  section  3  of  Executive 
Order  12291. 

Certification  Under  the  Regulatory 
Flexibility  Act 

Pursuant  to  the  provisions  of  5  U.S.C. 
605(b),  I  hereby  certify  that  this 
approval  will  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities.  It  does  not 
impose  any  new  burdens  on  small 
entities.  This  rule,  therefore,  does  not 
require  a  regulatory  flexibility  analysis. 

Authority:  This  notice  is  issued  under  the 
authority  of  section  4005  of  the  Solid  Waste 
Disposal  Act  as  amended;  42  U.S.C.  6946. 

Dated:  September  9. 1993. 
Patrick  M.  Tobin, 

Acting  Regional  Administrator. 

(PR  Doc.  93-22652  Filed  9-15-93;  8:45  am) 

MLUNO  COO€  <S«0-60-f 

[FRL-4730-4] 

Trade  and  Environment  Committee, 
National  Advisory  Council  for 
Environmental  Policy  and  Technology; 
Public  Meeting 

AGENCY:  Environmental  Protection 

Agency  (EPA). 

ACTION:  Notice  of  public  meeting. 


DATE  AND  TIME:  Wednesday,  September 
29,  1993.  from  10  a.m.  to  5.30  p.m.  and 
Thursday.  September  30. 1993.  from  9 
a.m.  to  4  p.m. 

LOCATION:  National  Governors' 
Association  Hall  of  the  States,  room  333. 
444  North  Capitol  Street.  Washington. 
DC. 

SUMMARY:  Under  the  Federal  Advisory 
Committee  Act,  Pubhc  Law  92-563. 
EPA  gives  notice  of  a  two-day  planning 
meeting  of  the  Trade  and  Environment 
Committee  of  the  National  Advisory 
Council  for  Environmental  Policy  and 
Technology  (NACEPT).  NACEPT 
provides  advice  and  recommendations 
to  the  Administrator  of  EPA  on  a  broad 
range  of  environmental  policy  issues 
and  the  Trade  and  Environment 
Committee  addresses  the  linkages 
between  trade  and  environment  policy. 

Discussion  at  the  meeting  will  center 
around  the  formation  of  a  Subcommittee 
on  Competitiveness.  Trade  and 
Environment  to  advise  the  EPA 
Administrator  on  competitiveness,  trade 
and  environment  policy  issues.  The 
Subcommittee  will  be  looking  broadly  at 
the  impact  of  domestic  and 
international  environmental  policy  and 
regulations  on  U.S.  competitiveness  and 
will  initially  focus  on  the  section  811 
requirements  of  the  Clean  Air  Act.  The 
purpose  of  the  meeting  is  to  provide  an 
opportunity  for  discussion  and 
comments  on  the  Clean  Air  Act  section 
811  draft  interagency  report  as  well  a 
identify  key  issue  to  addressed  by  the 
Subcommittee. 

Topics  to  be  discussed  during  the 
meeting: 

1.  Clean  Air  Act  Section  811  draft 
interagency  report  to  Congress. 

2.  Industry  Report  on  Section  811. 

3.  Sectoral  Overview  of 
Competitiveness,  Trade  and 
Environment  issues. 

4.  Identification  of  key  issues  on 
competitiveness,  trade  and  environment 
to  be  addressed  by  the  Subcommittee. 

Members  of  the  public  are  encouraged 
to  submit  written  comments  suggesting 
projects  for  the  Subcommittee.  Written 
comments  can  be  submitted  by  mail. 
Any  written  comments  received  before 
Thursday,  September  23, 1993,  will  be 
distributed  to  Committee  members  for 
consideration.  Scheduling  constraints 
preclude  oral  comments  from  the  public 
during  the  meeting. 
ADDRESSES:  Written  comments  should 
be  sent  to:  Jan  McAlpine  (A101F6), 
Office  of  Cooperative  Environmental 
Management.  U.S.  EPA.  401  M  Street. 
SW..  Washington,  DC  20460. 
FOR  FURTHER  INFORMATION  CONTACT: 
Jan  McAlpine,  Staff  Director,  Global 
Environment  and  Trade  Staff,  Direct 


line  (202)  260-2477,  Secretary's  line 
(202)  260-6891. 

Dated:  September  10. 1993. 

Ian  McAlpine, 

Staff  Director.  Global  Environment  and  Trade 
Staff. 

[FR  Doc.  93-22617  Filed  9-15-93;  8:45  am] 

MLUNGCOOE  CSW-SO-M 


EXPORT-IMPORT  BANK  OF  THE 
UNITED  STATES 

Privacy  Act  of  1974;  Amendment  of 
Systems  of  Records 

AGENCY:  Export-Import  Bank  of  the 

United  States. 

ACTION:  Notice  of  Amendment. 

SUMMARY:  The  Export-Import  Bank  of 
the  United  States  is  publishing  an 
amendment  to  its  Systems  of  Records. 
EFFECTIVE  DATE:  September  16.  1993. 
ADDRESSES:  Export-Import  Bank  of  the 
United  States.  Washington,  DC  20571. 
FOR  FURTHER  INFORMATION  CONTACT: 
Helene  H.  Wall,  Vice  President, 
Administrative  &  Management  Services. 
Export-Import  Bank  of  the  United 
States.  Washington,  DC  20571. 
Telephone  (202)  566-8111. 
SUPPLEMENTARY  INFORMATION:  The 
Export-Import  Bank's  System  of  Records 
have  been  amended  as  follows: 

EIB-22  and  EI&-24 

SYSTEM  MANAGER(S)  AND  ADDRESS: 

"Administrative  Officer"  has  been 
changed  to  "Vice  President — 
Administrative  and  Management 
Services". 

NOTIFICATION  PnOCEOURE: 

"Administrative  Officer"  has  been 
changed  to  "Vice  President — 
Administrative  and  Management 
Services". 

RECORDS  ACCESS  PROCEDURES: 

In  accordance  with  the  U.S.  Office  of 
Personnel  Management's  (OPM)  Federal 
Personnel  Manual  chapter  732, 
subchapter  7-5,  "Safeguarding  and 
Handling  Investigative  Files",  persons 
wanting  a  copy  of  their  own  OPM 
investigative  file  maintained  by 
Eximbank,  must  comply  with  the 
following  Privacy  Act  procedure: 

Send  a  signed  letter  specifying  name, 
date/place  of  birth,  Social  Security 
number,  home  address,  location  of 
Wesent  or  former  Federal  employment, 
and  any  other  pertinent  data  to:  FOI/P, 
OPM-FIPC.  PO  Box  618.  Boyers.  PA 
16018-0618. 

For  other  types  of  access  requests: 
Same  as  Notification. 
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RECORO  SOUMCS  CATESOMES: 

Investigations  received  from  Federal 
investigative  agencies  and 
correspondence  generated  by  other 
departments  and  agencies  containing 
inrormation  from  employers,  references. 
schools,  neighbors,  police,  credit 
agencies  and  other  Federaf  investigative 
agencies. 
HdBxw  H.  Wall, 

Vice  President.  Adnnaistrotive  and 
Management  Senncvs. 
|FR  Doc.  93-22593  Filed  9-15-93;  8.45  ami 

BILUHO  COOe  MtO-OI-M 


FEDERAL  COIIMUN1CAT!ONS 
COMMISSION 

Electronic  Filing  Trial 

September  2. 1993. 

By  Ordp'  'eleased  April  15.  1993,  FCC 
93-174,  58  FR  21405.  April  21.  1993  the 
Commission  modified  its  rules 
concerning  signatures  on  private  radio 
applications  to  permit  those  applicants 
to  sign  tbeir  applications  by  any  symbol 
executed  or  adopted  by  the  applicant 
with  intent  that  such  symbol  be  a 
signature.  The  Commission  also 
delegated  to  the  Private  Radio  Bureau 
authority  to  establish  fUing  procedures 
by  public  notice  that  %vould  allow 
applications  to  be  "signed"  by 
computer-geRerat<5d  impulses. 

The  hidustrial  Telecommunications 
Association  (ITA),  a  Commission- 
certified  frequency  coordinator,  has 
requested  the  Bureau  to  take  an 
intermediate  step  towards  electronic 
filing.  Under  ITA's  proposal,  applicants 
will  have  the  option  to  transmit  their 
electronically  signed  frequency 
coordinatic  '  applications  to  ITA  either 
through  eUtUronic  mail  (£-Klail). 
electronic  data  intercbangp  (EDI),  or 
facsimile.  After  reviewing  and 
coordinating  the  applications,  ITA 
would  print  out  a  hard  copy  of  the 
applications,  assign  them  a  common  file 
number  from  a  block  of  numbers  issued 
by  the  Bureau,  and  fcTward  a  hard  copy 
of  appiicatiOHs  and  appropriate  fee  to 
the  designated  filing  Iccation. 

At  present.  ITA  proposes  that  the  new 
procedures  apply  only  to  appUcalions 
from  existing  licensees  in  the  Special 
Industrial,  Petroleum,  Telephone 
Maintenance.  Film  and  Video 
Production,  and  Reia)-  Fresa  Radio 
Services  as  well  as  from  existing  800/ 
900  MHz  licensees  for  whom  ITA  is 
authorized  to  conduct  frequency 
advisory  s«Trices. 

The  Bureau  has  reviewed  ITA's 
proposal  and  believes  that  the 
Commissi  o  would  gain  valuable 
experience  through  a  trial  of  ITA's 


proposal  as  the  Commission  moves 
toward  a  fully  electronic  filing  process. 
The  Btireau  is  also  satisfied  witn  ITA's 
procedures  for  ensuring  the  authenticity 
and  validity  of  the  applications  that  are 
sent  to  ITA  electronically.  Accordingly, 
the  Bureau  intends  to  put  ITA's 
proposal  into  effect  for  a  six-month  trial 
period  commencing  Wodnesday, 
September  8,  1993.  At  the  coiuuusion  of 
the  trial  period,  the  Bureau  will 
consider  making  the  test  permanent. 

For  hirther  information,  contact  Judy 
Dunlap  at  (717)  337-1321.  For 
information  regarding  ITA's  electronic 
frequency  coordination  procedures, 
contact  Ms.  Cynthia  T.  Chappell,  Senior 
Vice  President,  ITA,  1110  N.  Glebe 
Road,  Suite  500,  Arlington,  Virginia 
22209;  Tel.;  (703)  528-5115;  FAX:  524- 
1074;  or  E-Mail:  MO  Mailbox  604- 
8930. 

Federal  ConununicatioRa  Conunisuon. 
William  F.  Caloa. 
Acting  Secretary. 
IFR  Doc.  93-22598  Filed  9-15-93;  8:45  am) 

BILUNO  COOe  fMS-OI-W 


FEDERAL  LABOR  RELATIONS 
AUTHORITY 

Senior  Executive  Service;  Performance 
Review  Board 

agency:  Federal  Labor  Relations 

Authonty. 

ACTION:  Notice.  

SUMMARY:  Notice  is  hereby  given  of  the 
names  of  the  Performance  Review 
Board. 

DATES:  September  16. 1993. 
FOR  FURTHER  IfffORMATlON  CONTACT: 
)ames  M.  Cheskawich,  Director  of 
Personnel  and  EEO,  Federal  Labor 
Relations  Authority.  607  14th  Strwef, 
NVV..  Washington.  DC  20424-0001. 
(202)  482-6630,  extension  440. 
SUPPtEMENTARV  INFORMATION:  Section 
4314(c)  (1)  through  (5)  of  title  5,  U.S.C. 
requires  each  agency  to  establish,  in 
accordance  with  regulations  prescribed 
by  the  Office  of  Personnel  Management, 
one  or  more  perfo.Tnance  review  boards. 
The  board  shall  review  and  evaluate  the 
initial  appraisal  of  a  senior  executive's 
performance  by  the  supervisor,  along 
with  any  recommendations,  to  the 
appointing  authority  relative  to  the 
performance  of  the  senior  executive. 

The  following  persons  will  serve  on 
the  FLRA's  PerforraaEce  Review  Board: 
Solly  Thomas,  Office  oithe  Executive 

Director,  FLRA 
Marjorie  K.  Thompson,  Office  of  the 

General  Counsel,  FLRA 
Godfrey  D.  Dudley,  Equal  Emplofyment 

Opportunity  Commission 


Gloria  Joseph.  National  Labor  Relations 

Board 
Thomas  Lanphear,  Merit  Systems 

Protection  Board 
fames  M.  Cheskawich, 
Director  of  Personnel  &■  EEO.  Office  of 
Administration. 
IFR  Doc.  93-22594  Filed  9-15-93;  8;4S  ami 

BILUNG  COOE  ff727-01-M 


FEDERAL  MARITIME  COMMISSION 

Security  for  the  Protection  of  the 
Public;  Rnandal  ResponsifoHlty  To 
Meet  Liability  Incurred  f6r  Death  or 
Injury  to  Passengera  or  Other  Persona 
on  Voyages;  issuance  of  Certificate 
(Casualty) 

Notice  is  hereby  given  that  the 
following  have  been  issued  a  Cartificale 
of  Fmancial  Responsibility  to  Meet 
Liability  Incurred  for  Death  or  Injury  to 
Passengers  or  Other  Persons  on  Voyages 
pursuant  to  the  provisions  of  section  2, 
Public  Law  89-777  (46  US.C  817(d)) 
and  the  Federal  Maritime  Commission's 
implementing  regulations  at  46  CFR  part 
540,  as  amended: 
Bunnys  Adventure  and  Cruise  Shipping 

Company  Limited  Hanseatic  Tours 

Reisedienst  G.m.b.H. 
c/o  Golden  Bear  Travel  Agency,  as 

agent.  16  Digital  Drive,  Suite  100. 

P  O.  Box  6115,  Novato.  California 

94958-6115 

Vessel:  HANSEATTC 

Dated:  September  10, 1993. 
loeeph  C.  Polking. 
Secretary 
IFR  Doc.  93-22622  Filed  9-15-93;  8:45  ami 

BILUNO  CODE  e73(M)1-M 


Security  for  the  Protection  of  the 
Public;  Irrdemniflcatfon  of  Passengera 
for  Nonperformance  of  Transportation; 
Issuance  of  Certiftcate  (Performance) 

Notice  is  hereby  given  that  the 
following  have  been  is,sued  a  CertiBcate 
of  Financial  Responsibility  for 
Indemnification  of  Passengers  for 
Nonperformance  of  Transportation 
pursuant  to  the  provisions  of  section  3, 
Public  Law  89-777  (46  U.S.C.  817(e)) 
and  the  Federal  Maritime  Commission's 
implementing  regulations  at  46  CFR  part 
540,  as  amended: 

Hanseatic  Tours  Reisedienst  G.m.b.H. 
c/o  Golden  Bear  Travel  Agency,  as 
agent,  16  Digital  Drive,  Suite  100, 
P.O.  Box  6115.  Novato,  California 
94958-6115 
Vessel:  FL^NSEA-nC 
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Dated:  September  10. 1993. 
loseph  C.  Polking, 
Secretary. 

IFR  Doc.  93-22621  Filed  9-15-93;  8:45  am] 
BnjJNQCODE  6730-01-M 


FEDERAL  RESERVE  SYSTEM 

Fifth  Third  Bancorp,  et  al.; 
Acquisitions  of  Companies  Engaged  In 
Permissible  Nonbanking  Activities 

The  organizations  listed  in  this  notice 
have  applied  under  §  225.23(a)(2)  or  (f) 
of  the  Board's  Regulation  Y  (12  CFR 
225.23(a)(2)  or  (f))  for  the  Board's 
approval  under  section  4(c)(8)  of  the 
Bank  Holding  Company  Act  (12  U.S.C. 
1843(c)(8))  and  §  225.21(a)  of  RegulaUon 
Y  (12  CFR  225.21(a))  to  acquire  or 
control  voting  securities  or  assets  of  a 
company  engaged  in  a  nonbanking 
activity  that  is  Usted  in  §  225.25  of 
Regulation  Y  as  closely  related  to 
banking  and  permissible  for  bank  . 
holding  companies.  Unless  otherwise 
noted,  such  activities  will  be  conducted 
throughout  the  United  States. 

Each  application  is  available  for 
immediate  inspection  at  the  Federal 
Reserve  Bank  indicated.  Once  the 
application  has  been  accepted  for 
processing,  it  will  also  be  available  for 
inspection  at  the  offices  of  the  Board  of 
Governors,  hiterested  persons  may 
express  their  views  in  writing  on  the 
question  whether  consummation  of  the 
proposal  can  "reasonably  be  expected  to 
produce  benefits  to  the  public,  such  as 
greater  convenience,  increased 
competition,  or  gains  in  efficiency,  that 
outweigh  possible  adverse  effects,  such 
as  undue  concentration  of  resources, 
decreased  or  unfair  competition, 
conflicts  of  interests,  or  imsound 
banking  practices."  Any  request  for  a 
hearing  on  this  question  must  be 
accompanied  by  a  statement  of  the 
reasons  a  written  presentation  would 
not  suffice  in  lieu  of  a  hearing, 
identifying  specifically  any  questions  of 
fact  that  are  in  dispute,  summarizing  the 
evidence  that  would  be  presented  at  a 
hearing,  and  indicating  how  the  party 
commenting  would  be  aggrieved  by 
approval  of  the  proposal. 

Unless  otherwise  noted,  comments 
regarding  each  of  these  applications 
must  be  received  at  the  Reserve  Bank 
indicated  for  the  application  or  the 
offices  of  the  Board  of  Governors  not 
later  than  October  5, 1993. 

A.  Federal  Reserve  Bank  of  Gleveland 
(John  J.  Wixted.  Jr.,  Vice  President)  1455 
East  Sixth  Street,  Cleveland,  Ohio 
44101: 

1 .  Fifth  Third  Bancorp,  Cincinnati, 
Ohio;  to  acquire  The  Tristate  BanCorp, 


Cincinnati,  Ohio,  and  thereby  indirectly 
acquire  First  Financial  Savings 
Association,  F.A..  Cincinnati.  Ohio,  and 
thereby  engage  in  operating  a  savings 
association  pursuant  to  §  225.25(b)(9)  of 
the  Board's  Regulation  Y.  Upon 
consummation  of  the  proposal,  First 
Financial  Savings  Association,  F.A.  will 
be  merged  into  The  Fifth  Third  Bank, 
Cincinnati.  Ohio,  a  whoUy-ovraed  bank 
subsidiary  of  the  Applicant  pursuant  to 
the  OAKAR  amendment  of  FIRREA. 

B.  Federal  Reserve  Bank  of  Atlanta 
(Zane  R.  Kelley.  Vice  President)  104 
Marietta  Street.  N.W.,  Atlanta,  Georgia 
30303: 

1.  The  Colonial  BancGroup,  Inc., 
Montgomery,  Alabama;  to  acquire  First 
AmFed  Corporation.  Huntsville. 
Alabama,  and  thereby  indirectly  acquire 
First  American  Federal  Savings  &  Loan, 
Huntsville,  Alabama,  and  thereby 
engage  in  operating  a  savings 
association  pursuant  to  §  225.25(b)(9)  of 
the  Board's  Regulation  Y.  These 
activities  will  be  conducted  in  the  State 
of  Alabama. 

Board  of  Governors  of  the  Federal  Reserve 

System.  Septeml)er  10. 1993. 

Jennifer  J.  Johnson, 

Associate  Secretary  of  the  Board. 

[FR  Doc.  93-22645  Filed  9-15-93;  8:45  am] 

BILUNQ  C006  631(H)1-f 


First  Bank  System,  Inc.,  et  al.;  Notice 
of  Applications  to  Engage  de  novo  in 
Permissible  Nonbanking  Activities 

The  companies  Usied  in  this  notice 
have  filed  an  application  imder  § 
225.23(a)(1)  of  the  Board's  Regulation  Y 
(12  CFR  225.23(a)(1))  for  the  Board's 
approval  xrnder  section  4(c)(8)  of  the 
Bank  Holding  Company  Act  (12  U.S.C. 
1843(c)(8))  and  §  225.21(a)  of  RegulaUon 
Y  (12  CFR  225.21(a))  to  commence  or  to 
engage  de  novo,  either  directly  or 
through  a  subsidiary,  in  a  nonbanking 
activity  that  is  hsted  in  §  225.25  of 
Regulation  Y  as  closely  related  to 
banking  and  permissible  for  bank 
holding  companies.  Unless  otherwise 
noted,  such  activities  will  be  conducted 
throughout  the  United  States. 

Each  application  is  available  for 
immediate  inspection  at  the  Federal 
Reserve  Bank  indicated.  Once  the 
appUcation  has  been  accepted  for 
processing,  it  will  also  be  available  for 
inspection  at  the  offices  of  the  Board  of 
Governors.  Interested  persons  may 
express  their  views  in  writing  on  the 
question  whether  consummation  of  the 
proposal  can  "reasonably  be  expected  to 
produce  benefits  to  the  public,  such  as 
greater  convenience,  increased 
competition,  or  gains  in  efficiency,  that 
outweigh  possible  adverse  effects,  such 


as  undue  concentration  of  resources, 
decreased  or  unfair  competition, 
conflicts  of  interests,  or  unsound 
banking  practices."  Any  request  for  a 
hearing  on  this  question  must  be 
accompanied  by  a  statement  of  the 
reasons  a  written  presentation  would 
not  suffice  in  lieu  of  a  hearing, 
identifying  specifically  any  questions  of 
fact  that  are  in  dispute,  summarizing  the 
evidence  that  would  be  presented  at  a 
hearing,  and  indicating  how  the  party 
commenting  would  be  aggrieved  by 
approval  of  the  proposal. 

Unless  otherwise  noted,  comments 
regarding  the  applications  must  be 
received  at  the  Reserve  Bank  indicated 
or  the  offices  of  the  Board  of  Governors 
not  later  than  October  5.  1993. 

A.  Federal  Reserve  Bank  of 
Minneapolis  (James  M.  Lyon,  Vice 
President)  250  Marquette  Avenue, 
Minneapohs,  Minnesota  55480: 

1.  First  Bank  System.  Inc., 
Minneapolis,  Minnesota;  to  engage  de 
novo  through  its  subsidiary,  FBS 
Information  Services  Corporation.  St. 
Paul.  Minnesota,  in  data  processing  and 
data  transmission  services  pursuant  to  § 
225.25(b)(7)  of  the  Board's  Regulation  Y 
through  the  owmership.  installation, 
operation  and  maintenance  of  automatic 
teller  machines  at  7-Eleven  stores  in 
Kansas,  Missouri,  and  Utah. 

B.  Federal  Reserve  Bank  of  Kansas 
City  (John  E.  Yorke.  Senior  Vice 
President)  925  Grand  Avenue.  Kansas 
City.  Missouri  64198: 

1.  First  Commerce  Bancsbares,  Inc., 
Lincoln,  Nebraska;  to  engage  de  novo  in 
making  loans  pursuant  to  §  225.25(b)(1) 
of  the  Board's  Regulation  Y. 

Board  of  Governors  of  the  Federal  Reserve 

System,  September  10. 1993. 

Jennifier  J.  Johnson, 

Associate  Secretary  of  the  Board. 

[FR  Doc.  93-22646  Filed  9-15-93;  8:45  am) 

BILLING  CODE  6M0-01.F 


Hocking  Valley  Bancshares,  inc.,  et  al.; 
Formation  of,  Acquisition  by,  or 
Merger  of  Bank  Holding  Companies 

The  company  listed  in  this  notice  has 
applied  for  the  Board's  approval  imder 
section  3  of  the  Bank  Holding  Company 
Act  (12  U.S.C.  1842)  and  §  225.14  of  the 
Board's  Regulation  Y  (12  CFR  225.14)  to 
become  a  bank  holding  company  or  to 
acquire  a  bank  or  bank  holding 
company.  The  factors  that  are 
considered  in  acting  on  the  appUcations 
are  set  forth  in  section  3(c)  of  the  Act 
(12  U.S.C,  1842(c)). 

The  application  is  available  for 
immediate  inspection  at  tlie  Federal 
Reserve  Bank  indicated.  Onre  ine 
application  has  been  accepted  fof 
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procsssmg,  it  will  also  be  available  for 
inspection  at  the  offices  of  the  Board  of 
Governors.  Interested  persons  may 
express  their  views  in  writing  to  the 
Reserve  Bank  indicated  for  that 
application  or  to  the  offices  of  the  Board 
of  Governors.  Any  comment  on  an 
application  that  requests  a  hearing  must 
include  a  statement  of  why.  a  writtm 
presentation  would  not  suffice  in  lieu  of 
a  hearing,  identifying  specifically  any 
questions  of  fact  that  are  in  dispute  and 
summarizing  the  evidence  that  would 
be  presented  at  a  hearing. 

Comments  regarding  this  appUcation 
must  be  received  not  later  than  October 
8,  1993. 

A.  Fedev-al  Reserve  Bank  of  Clevelaod 
(John  J.  Wilted.  Jr.,  Vice  President)  1455 
East  Sixth  Street,  Qeveiand,  Ohio 
44101: 

1.  Hocking  Valley  Bcncshares,  Inc., 
Athens,  Ohio;  to  become  a  bank  holding 
company  by  acquiring  100  percent  of 
the  voting  shares  of  The  Hocking  Valley 
Bank  of  Athens  Company,  Athens,  Ohio. 

Board  of  Governors  of  the  Federal  Reserve 

System,  Septmber  10,  T993. 

fennifer  |.  Johiuon, 

Associate  Sacretary  of  the  Board. 

IFR  Doc.  93-22647  Filed  9-15-93;  8:45  am] 

BILUNQ  COM  «310-01-|i 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Centers  for  Disease  Control  and 
Prevention 

tCRADA  93-:a71 

Cooperative  Research  and 
Development  Agreement 

AGENCY:  Centers  for  Disease  Control  and 
Prevention  (CDQ,  Public  Health 
Service,  HHS. 

action:  Notice. 

SUMMARY:  The  Centers  for  Disease 
Control  and  Prevention  (CDC).  National 
Center  for  Environmental  Health, 
announces  the  opportunity  for  potential 
collaborators  to  enter  into  a  Cooperative 
Research  and  Development  Agreement 
(CRADA)  to  develop  and/or  improve 
kits  for  use  in  the  separation,  detection, 
and  quantification  d  protease  inhibitors 
in  natural  and  bioteclmological 
products.  The  collaborator  and  CDC  will 
jointly  perform  research  aimed  at  the 
developmpnt  of  improved  techniques 
for  aeparau.^g  protease  inhibitors  from 
other  biologicai'i  which  includes  affinity 
chrcunatography  (or  other  appropriate 
system)  to  achieve  specificity, 
sensitivity,  accuracy  and  precision, 
ruggednass,  and  low  cost. 


It  is  anticipated  that  inventions  which 
may  arise  from  this  CRADA  will  be 
jointly  owned.  The  collaborator(s)  with 
whom  the  CRAOA  is  made  will  have  an 
option  to  negotiate  an  exclusive  or  non- 
exclusive royalty-bewing  license. 

Because  CRADAs  are  designed  to 
facilitate  the  development  of  scientific 
and  technological  knowledge  into 
useful,  marketable  products,  a  great  deal 
of  freedom  is  given  to  Federal  agencies 
in  implementing  collaborative  research. 
The  CDC  may  accept  staff,  facilities, 
equipment,  supplies,  and  money  fit)m 
the  odier  participants  in  a  CRADA;  CDC 
may  provide  staff,  facilities,  equipment, 
and  supplies  to  the  project.  There  is  a 
single  restriction  in  this  exchange:  CDC 
MAY  NOT  PROVIDE  FUNDS  to  the 
other  participants  in  a  CRADA.  This 
opportunity  is  available  imtil  30  days 
after  publication  of  this  notice. 
Respondents  may  be  provided  a  longer 
period  of  time  to  furnish  additional 
information  if  CDC  finds  this  necessary. 

FOR  FURTHER  INFORMATION  COHrTACT: 

Technical 

Elizabeth  R.  Bamhart.  PhJD..  or  Gary 
Myers,  Ph.D.,  Special  Activities  Branch. 
Environmental  Health  Laboratory 
Sciences,  National  Center  for 
Environmental  Health,  Centers  for 
Disease  Control  and  Prevention  (CDC), 
4770  Buford  Highway.  NE..  Mailstop 
F25,  Atlanta.  GA  30341,  telephone  (404) 
488-4126,  telefax  C404)  488-4192. 

Business 

Elizabeth  R.  Bamhart,  Ph.EI, 
Technology  Transfer  Representative. 
National  Center  for  Environmental 
Health,  Centers  for  Disease  Control  and 
Prevention  (CDC),  4770  Buford 
Highway,  NE.,  Mailstop  F25,  Atlanta, 
GA  30341,  telephone  (404)  488-4126. 
telefax  (404)  488-4192. 
SUf  PLEMENTARY  INFORMATION:  CDC  has 

identified  peptide  contaminants  in  a 
food  supplement  that  was  implicated  in 
an  epidemic  of  disease  and  death.  The 
peptides  belong  to  a  family  of 
enzymically  coproducad  bioactiva 
molecules  with  broad  antiprotease 
competence.  Economically  feasible 
means  of  quantification  of  the  total  is 
not  commercially  available. 

The  CDC  will  provide  technical 
expertise,  consultation  and  guidance, 
reference  samples,  anal^cal  support, 
and  product  evaluation  and  field 
tasting. 

The  collaborator  will  furnish 
expertise  in  protease  inhibitor  affinity 
techniques,  materials,  and  large-scale 
production  of  a  prepackaged  se^ratory 
apparatus  with  reagents. 


Apphcant  submissions  will  be  judged 
according  to  the  followiog  criteria: 

1.  Thoroughness  of  the  analytic 
approach  and  research  plan; 

2.  Adequacy  and  technical 
capabilities  of  the  staff  to  develop  the 
desired  technique  and  product; 

3.  Ability  to  develop,  produce, 
market,  and  support  commercial 
analytical  chemical  merchandise; 

4.  Evidence  of  scientific  cradibilityi 
and 

5.  Facility  to  complete  the  CRADA  in 
a  timely  fashion. 

This  CRADA  is  proposed  and 
implemented  under  the  1966  Federal 
Technology  Transfer  Act:  Public  Law 
99-502. 

The  responses  must  be  made  to: 
Elizabeth  R.  Bamhart.  Ph.D., 
Technology  Transfer  Coordinator, 
National  Center  for  Environmental 
Health.  Centers  for  Disease  Control  and 
Prevention  (CDC),  4770  Buford 
Highway,  NE.,  Mailstop  F25,  Atluita; 
GA  30341. 

Dated:  September  9, 1993. 
Robert  L  Foster, 

Acting  Associate  Director  for  Management 
and  Operations,  Centers  for  Disease  Control 
and  Prevention  (CDC). 
IFR  Doc.  93-22626  Filed  9-15-93;  8:45  am] 

BNJUNG  COOK  418D-ia-P 


The  National  Cerrter  for  Environmental 
Healtti  (NCEH),  Centers  for  Disease 
Control  and  Prevention  (CDC), 
Announces  the  Following  Meeting 

Name:  Poverty-Associated  Mental 
Retardation  (PAMR)  Prevention  Technical 
Assistance  Workshop  for  Plamiing  Grant 
Recipients. 

Time  and  Dates:  9  a.m.-S  p.m.,  October 
21-22,  1993. 

Place;  Days  Hotel  at  Lenox,  3377  Peachtree 
Road,  NE.  Adanta,  Georgia  30326. 

Status:  Open. 

Purpose:  The  workshop  will  convene  a 
group  of  recipients  of  CEiC  PAMR  Pr«vention 
Planning  Grants  with  the  primary  purpose  of 
providing  technical  assistance  as  they  plan 
programs  to  prevent  poverty-associated 
mental  retardatioa.  The  woikshop  is  not 
designed  to  provide  general  infonnation  oa 
mental  retardation  or  on  prevention  of 
PAMR. 

Supplemental  Information:  Seven  of  every 
1,000  ten-yesrold  children  have  mild  mental 
retardation,  and  three  of  ev«ry  1,000  have 
more  serious  mental  retardation.  Poor 
children,  especially  those  whose  mothers 
have  less  than  a  hi^  school  education,  are 
at  risk  for  cognitive  delay  of  as  much  as  one 
standard  deviation  of  IQ  (1&  points)  at  age 
three.  Studies  sueh  as  the  ki&int  Health  and 
Development  Program  and  the  Carolina 
Abecedarian  Project  have  proven  that  an 
intensive  early  health  and  development 
intervention  can  prevent  or  reduce  as  mucti 
as  two-thirds  of  PAMR.  CDC  is  actively 
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involved  in  research  and  planning  to  help 
slates  develop  a  community-based  program 
to  prevent  PAMR. 

Contact  Person  for  Additional  Information: 
Mike  Vanchiere.  Program  Analyst, 
Developmental  Disabilities  Branch.  Division 
of  Birth  Defects  and  Developmental 
Disabilities.  NCEH.  OX:.  Mailstop  F-15. 
4770  Buford  Highway.  NE.  Atlanta.  Georgia 
30341-3724.  telephone  404/488-7360. 

Dated:  September  10, 1993. 
Elvin  Hilyer, 

Associate  Director  for  Policy  Coordination. 
Cen  ters  for  Disease  Con  troland  Preven  tion 
(CDC). 

(FR  Doc.  93-22625  Filed  9-15-93;  8:45  am) 

BHUNO  CODE  41M-1*-M 


Social  Security  Administration 

Privacy  Act  of  1974;  Report  of  New 
Routine  Uses 

AGENCY:  Social  Security  Administration 
(SSA).  Department  of  Health  and 
Human  Services  (HHS). 
ACTION:  Addition  of  three  new  routine 
uses  to  a  system  of  records. 

SUMMARY:  In  accordance  with  the 
Privacy  Act  {5  U.S.C.  552a(e)(ll)),  we 
are  issuing  public  notice  of  our  intent  to 
add  new  routine  uses  to  the  system  of 
records  entitled  "Earnings  Recording 
and  Self-Employment  Income  System. 
HHS/SSA/OSR.  09-60-0059."  We  invite 
public  comment  on  this  publication. 
DATES:  The  proposed  routine  uses  will 
become  effective  as  proposed,  without 
further  notice  on  October  18, 1993. 
unless  we  receive  comments  on  or 
before  that  date  that  would  warrant  our 
preventing  the  changes  from  taking 
effect. 

ADDRESSES:  Interested  individuals  may 
comment  on  this  publication  by  writing 
to  the  SSA  Privacy  Officer,  Social 
Security  Administration,  Room  3-D-l 
Operations  Building,  6401  Security 
Boulevard,  Baltimore,  Maryland  21235. 
All  comments  received  will  be  available 
for  public  inspection  at  that  address. 
FOR  FURTHER  INFORMATION  CONTACT:  Mr. 
Stanley  Hanna,  Social  Insurance 
Specialist,  Confidentiality  and 
Disclosure  Branch,  Division  of 
Technical  Documents  and  Privacy, 
Office  of  Regulations,  Office  of  Policy. 
Social  Security  Administration,  3-D-l 
Operations  Building,  6401  Security 
Boulevard,  Baltimore,  Maryland  21235, 
telephone  410-966-7077. 

SUPPLEMENTARY  INFORMATION: 

I.  Discussion  of  Proposed  Routine  Uses 

We  propose  to  add  three  routine  uses 
to  the  system  of  records  showm  above, 
The  proposed  routine  uses  are  necessary 


to  implement  recent  legislation 
governing  the  disclosure  of  information 
by  SSA  to  the  United  Mine  Workers  of 
America  (UMWA)  Combined  Benefit 
Fund  (Benefit  Fund)  and  to  the  coal 
industry  operators  who  contribute  to 
that  Fund  (assigned  operators). 
•     Subtitle  C  of  title  XIX  of  Pub.  L.  102- 
486,  the  "Coal  Industry  Retiree  Health 
Benefit  Act  of  1992,"  added  as  a  new 
subtitle  }  of  the  Internal  Revenue  Code 
(IRC).  26  U.S.C.  9701-9721,  requires 
certain  coal  industry  operators  to  pay 
annual  premiums  consisting  of  the 
health  benefit,  death  benefit  and 
unassigned  beneficiaries'  premiums  of 
eligible  beneficiahes  (i.e..  certain  retired 
miners  and  their  family  members)  to  the 
Benefit  Fund.  The  Secretary  of  Health 
and  Human  Services  is  to  determine 
which  operators  are  responsible  for 
premiums  involving  approximately 
120,000  eligible  beneficiaries.  The 
Secretary  has  received  a  list  of  these 
beneficiaries  from  the  UMWA  and  will 
assign  each  one  who  is  able  to  be 
assigned  under  the  criteria  of  section 
9706  of  the  IRC  to  an  operator  who  will 
pay  the  premiums.  These  assignments 
will  be  based  on  the  retired  miners' 
work  histories. 

After  the  Secretary  determines  who 
the  responsible  operators  are  for  the 
eligible  beneficiaries,  notification  will 
be  given  to  both  the  Benefit  Fund 
trustees  and  to  the  assigned  operators 
pursuant  to  section  9706(e)  of  the  IRC. 
As  authorized  by  section  9706(f)  of  the 
IRC,  each  operator  may  then  request  a 
detailed  earnings  history  of  the  retired 
miner  assigned  to  that  operator  and  a 
review  of  the  assignment  by  the 
Secretary.  To  the  extent  that  the 
information  to  be  disclosed  constitutes 
"return  information"  (as  defined  by 
subsection  6103(b)(2)(A)  of  the  IRC),  it 
will  be  disclosed  in  accordance  with 
section  6103  of  the  IRC  in  conjunction 
with  section  9706  of  the  IRC. 

To  enable  SSA  to  disclose  this 
information  in  compliance  with  the 
Privacy  Act,  we  are  adding  the 
following  three  new  routine  uses  (#27, 
#28  and  #29)  to  the  Earnings  Recording 
and  Self-Employment  Income  System. 

27.  The  identity  of  each  coal  industry 
assigned  operator  determined  to  be 
responsible  for  annual  premiums,  and  the 
names  and  Social  Security  numbers  of 
eligible  beneficiaries  with  respect  to  whom 
the  operator  is  identified,  may  be  disclosed 
to  the  trustees  of  the  United  Mine  Workers 
of  America  Combined  Benefit  Fund  pursuant 
to  section  9706(e)(1)  of  the  IRC  as  added  by 
the  Coal  Industry  Retiree  Health  Benefit  Act 
of  1992.  Pub.  L.  102-486. 106  Stat.  2776 
(codified  at  IRC  9706  (e)  and  (f)  (1992)). 

28.  The  names  and  Social  Security 
numbers  of  eligible  beneficiaries  who  have 
been  asisigned  to  a  coal  industry  assigned 


operator  and  a  brief  summary  of  the  facts 
related  to  the  basis  for  such  assignments  may 
be  disclosed  to  the  coal  industry  assigned 
operator  determined  to  be  responsible  for 
that  individual's  annual  premiums  payable  to 
the  United  Mine  Workers  of  America 
Combined  Benefit  Fund  pursuant  to  section 
9706(e)(2)  of  the  IRC  as  added  by  the  Coal 
Industry  Retiree  Health  Benefit  Act  of  1992, 
Pub.  L.  102-486. 106  Stat.  2776  (codified  at 
IRC  9706(e)  and  (f)  (1992)). 

29.  Detailed  information  from  an 
individual's  earnings  record  may  be 
disclosed  to  the  coal  industry  assigned 
operator  determined  to  be  responsible  for 
that  individual's  annual  premiums  payable  to 
the  United  Mine  Workers  of  America 
Combined  Benefit  Fund  pursuant  to  section 
9706(f)(1)  of  the  IRC  as  added  by  the  Coal 
Industry  Retiree  Health  Benefit  Act  of  1992. 
Pub.  L.  102-486. 106  Stat.  2776  (codified  at 
IRC  9706(e)  and  (f)  (1992)). 

II.  Compatibility  of  Proposed  Routine 
Uses 

We  are  proposing  the  changes 
discussed  above  in  accordance  with  the 
Privacy  Act  (5  U.S.C.  552a  (a)(7),  (b)(3). 
and  (e)(ll))  and  our  disclosure 
regulation  (20  CFR  part  401). 

The  Privacy  Act  permits  us  to  disclose 
information  about  individuals  without 
their  consents  for  a  routine  use.  i.e.. 
where  the  information  will  be  used  for 
a  purpose  that  is  compatible  with  the 
purpose  for  which  we  collected  the 
information.  We  believe  that  disclosure 
pursuant  to  Federal  law  meets  the 
compatibihty  requirement  for  routine 
uses  under  the  Privacy  Act.  The 
proposed  disclosures  described  above 
meet  this  compatibility  criterion, 
because  they  are  required  by  law. 

III.  Effect  of  the  Proposal  on  Individual 
Rights 

As  discussed  above,  the  proposed 
disclosures  are  required  by  Federal  law 
They  will  enable  the  Secretary  of  Health 
and  Human  Services  to  notify  coal 
industry  assigned  operators  and  the 
trustees  of  the  Benefit  Fund  regarding 
the  premium  assignments  of  the  eligible 
beneficiaries.  This  will  ensure  that 
eligible  beneficiaries  receive  the  benefits 
to  which  they  are  entitled  under  the 
Benefit  Fund.  SSA  will  follow  all 
statutory  and  regulatory  requirements 
for  disclosure.  Therefore,  we  do  not 
anticipate  that  the  disclosures  will  have 
any  unwarranted  effect  on  the  privacy 
or  other  rights  of  individuals. 

rv.  Other  Changes 

In  republishing  this  routine  use,  we 
have  also  made  several  changes  to 
correct  some  minor  technical  and 
typographical  errors. 
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Dated  September  3.  1993. 
Lawrence  R  Thompaon, 

Principal  Deputy  Commisiioner  of  Social 
Security 

09-60-0059 

SVSTEMNAME: 

Earnings  Recording  and  Self- 
Employment  Income  System,  HHS/SSA/ 
OSR 

SECimmr  ctASsmCATKM: 
None. 

SYSTEM  location: 

Social  Security  Administration.  Office 
of  Systems,  6401  Security  Boulevard, 
Baltimore,  MD  21235 
Social  Security  Administration.  OfHce 
.    of  Systems  Requirements.  6401 
Security  Boulevard.  Baltimore.  MD 
21235  ' 
Social  Security  Administration,  Office 
of  Central  Records  Operations,  Metro 
West  Building.  300  North  Greene 
Street,  Baltimore,  MD  21201. 
Records  also  may  be  located  at 
contractor  sites  (contact  the  system 
manager  at  the  address  below  for 
contractor  addresses],  and  in  the 
program  service  centers. 

CATEGONIES  Of  lUffiraOtJALS  COVERB)  BY  THE 
SYSTEM: 

Any  person  who  has  been  issued  a 
Social  Security  number  (SSN)  and  who 
may  or  may  not  have  earnings  under 
Social  Security;  or  any  person 
requesting,  reporting,  changing  and/or 
inquiring  about  earnings  information;  or 
any  person  having  a  vested  interest  in 
a  private  pension  fund. 

CATEGORIES  OF  RECORDS  m  THE  SYSTEM: 

This  system  contains  records  of  every 
SSN  holder,  his/her  name,  date  of  birth, 
sex,  and  race/ethnic  data  and  a 
summary  of  his/her  yearly  earnings  and 
quarters  of  coverage:  special 
employment  codes  (i.e.,  self- 
employment,  military,  agriculture,  and 
railroad);  benefit  status  information; 
employer  identification  [i.e.,  employer 
identification  numbers  and  pension 
plan  nunibers);  minister  waiver  forms 
(i.e.,  forms  filed  by  the  clergy  for  the 
election  or  waiver  of  coverage  under  the 
Social  Security  Act  (the  Act)); 
correspondence  received  from 
individuals  pertaining  to  the  above- 
mentioned  items;  the  replies  to  such 
correspondence;  aiKl  pension  plan 
information  (i.e.,  nature,  form,  and 
amount  of  vested  benefits). 

AUTNORUY  FOR  MAWTENAMCC  OF  TME  SYSTEM: 

Sections  205(a)  and  20S(c)(2)  of  the 
Act,  ths  Federal  Records  Act  of  1950  (64 
Stat.  583),  and  the  En>ployee  R^irement 


Income  Security  Act  of  1974  (Pub.  L. 
93-406). 

PURM>SE(S): 

This  system  is  used  for  the  following 
purposes: 

•  As  a  primary  working  record  file  of 
all  SSN  holders; 

•  As  a  quarterly  record  detail  file  to 
provide  full  data  in  wage  investigation 
cases; 

•  To  provide  information  for 
determining  amount  of  benefitu; 

•  To  record  all  incorrect  or 
incomplete  earnings  items; 

•  To  reinstate  incorrectly  or 
incompletely  reported  earnings  items: 

•  To  record  the  latest  employer  of  a 
wage  earner; 

•  For  statistical  studies; 

•  For  identification  of  possible 
overpayments  of  benefits; 

•  For  identification  of  individuals 
entitled  to  additional  benefits; 

•  To  provide  information  to 
employers/ former  employers  for 
correcting  or  reconstructing  earnings 
records  and  for  Social  Security  tax 
purposes; 

•  To  provide  workers  and  self- 
employed  individuals  with  earnings 
statements  or  quarters  of  coverage 
statements; 

•  To  provide  information  to  Health 
and  Human  Services  (HHS)  Office  of  the 
Inspector  General  for  auditing  benefit 
payments  under  Social  Security 
programs; 

•  To  provide  information  to  the 
National  Institute  for  Occupational 
Safety  and  Health  for  epidemiological 
research  studies  required  by  the 
Occupational  Health  and  Safety  Act  of 
1974; 

•  To  assist  the  Soda!  Security 
Administration  (SSA)  in  responding  to 
general  inquiries  about  Social  Setmrity, 
including  earnings  or  adjustments  to 
earnings,  and  in  preparing  responses  to 
subsequent  inquiries;  and 

•  To  store  minister  waivers,  thus 
preventing  erroneous  payment  of  Social 
Security  benefits. 

ROUTINE  USES  OF  ReCOROS  MAMTAINEO  IN  THE 
SYSTEM,  mCLUOtNG  CATEOOfltES  OF  USERS  AND 
THE  PURPOSES  OF  SUCH  USES: 

Disclosure  may  be  made  for  routine 
uses  as  indicated  below: 

1.  To  employers  or  former  employers, 
including  State  Social  Security 
administrators,  for  correcting  and 
reconstructing  State  employee  earnings 
records  and  for  Social  Security 
purposes. 

2.  To  the  Deftartment  of  the  Treasury 
for: 

(a)  Investigating  the  alleged  forgery,  or 
unlawful  negotiation  of  Social  Security 
checks:  and 


(b)  Tax  administration  as  defined  in 
26  U.S.C.  6103  of  the  Internal  Revenue 
Code  (IRC). 

3.  To  the  Railroad  Retirement  Board 
(RRB)  for  administering  provisions  of 
the  Railroad  Retirement  and  Social 
Security  Acts  relating  to  railroad 
employment. 

4.  To  the  Department  of  Justice  (DC^ 
(Federal  Bureau  of  Investigation  and 
United  States  Attorneys)  for 
investigating  and  prosecuting  violations 
of  the  Act. 

5.  To  a  contractor  for  the  purpose  of 
collating,  evaluating,  analyzing, 
aggregating  or  otherwise  refining 
records  when  the  SSA  contracts  with  a 
private  firm.  (The  contractor  shall  be 
required  to  maintain  Privacy  Act 
safeguards  with  respect  to  such  records.) 

6.  To  the  Department  of  Energy  for  its 
study  of  low-level  radiation  exposure. 

7.  To  a  congressional  office  in 
response  to  an  inquiry  fi'om  the 
congressional  office  made  at  the  request 
of  the  subject  of  a  record. 

8.  To  the  Department  of  State  for 
administering  the  Act  in  foreign 
countries  through  services  and  facilities 
of  that  agency. 

9.  To  the  American  Institute  of 
Taiwan  for  administering  the  Act  in 
Taiwan  through  services  and  facilities  of 
that  agency. 

10.  To  the  Department  of  Veterans 
Affairs  (DVA)  Regional  Office  for 
administering  the  Act  in  the  Philippines 
through  services  and  facilities  of  that 
agency. 

11.  To  the  Department  of  Interior  for 
administering  the  Act  in  the  Trust 
Territory  of  the  Pacific  Islands  through 
services  and  facilities  of  that  agency. 

12.  To  State  audit  agencies  for 
auditing  State  supplementation 
payments  and  Medicaid  eligibility 
considerations. 

13.  To  DOJ,  a  court  or  other  tribunal, 
or  another  party  before  such  tribunal 
when: 

(a)  SSA,  any  component  thereof;  or 

(b)  Any  SSA  employee  in  his/her 
official  capacity:  or 

(c)  Any  SSA  employee  in  his/her 
individual  capacity  vvhere  DOJ  (or  SSA 
where  it  is  authorized  to  do  so)  has 
agreed  to  represent  the  employee;  or 

(d)  The  United  States  or  any  agency 

.  thereof  where  SSA  determines  that  the 
litigation  is  Hkely  to  affect  the 
operations  of  SSA  or  any  of  its 
components, 

is  a  party  to  litigation  or  has  an  interest 
in  such  litigation,  and  SSA  determines 
that  the  use  of  such  records  by  DOJ,  the 
court  or  other  tribunal  is  relevant  and 
necessary  to  the  litigation,  provided, 
however,  that  in  each  case,  SSA 
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determines  that  such  disclosure  is 
compatible  with  the  purpose  for  which 
the  records  were  collected. 

Wage  and  other  information  that  is 
subject  to  the  disclosure  provisions  of 
the  IRC  (26  U.S.C.  §  6103)  will  not  be 
disclosed  under  this  routine  use  unless 
disclosure  is  expressly  permitted  by  the 
IRC. 

14.  In  response  to  legal  process  or 
interrogatories  relating  to  the 
enforcement  of  an  individual's  child 
support  or  alimony  obligations,  as 
required  by  sections  459  and  461  of  the 
Act. 

15.  Information  necessary  to 
adjudicate  claims  filed  under  an 
international  Social  Security  agreement 
that  the  United  States  has  entered  into 
pursuant  to  section  233  of  the  Act  may 
be  disclosed  to  a  foreign  country  that  is 
a  party  to  that  agreement. 

16.  To  Federal,  State,  or  local  agencies 
(or  agents  on  their  behalf)  for  the 
purpose  of  validating  SSNs  used  in 
administering  cash  or  noncash  income 
maintenance  programs  or  health 
maintenance  programs  (including 
programs  under  \he  Act). 

17.  Tax  return  information  (e.g., 
information  with  respect  to  net  earnings 
from  self-employment,  wages,  payments 
of  retirement  income  that  has  been 
disclosed  to  SSA  and  business  and 
employment  addresses)  may  be 
disclosed,  upon  written  request,  to 
officers  and  employees  of  a  Federal. 
State  or  local  agency  for  purposes  of, 
and  to  the  extent  necessary  in, 
determining  an  individual's  eligibility 
for.  or  the  correct  amount  of,  benefits 
under  certain  programs  listed  in  section 
6103(1)(7)  of  the  Internal  Revenue  Code 
(IRC).  These  programs  are; 

(a)  Aid  to  families  with  dependent 
children  provided  under  a  State  plan 
approved  under  part  A  of  title  IV  of  the 
Act; 

(b)  Medical  assistance  provided  under 
a  State  plan  approved  under  title  XIX  of 
the  Act; 

(c)  Supplemental  security  income 
benefits  provided  under  title  XVI  of  the 
Act.  and  federally  administered 
supplementary  payments  of  the  type 
described  in  section  1616(a)  of  such  Act 
(including  payments  pursuant  to  an 
agreement  entered  into  under  section 
212(a)  of  Public  Law  (Pub.  L.)  93-66); 

(d)  Any  benefits  provided  under  a 
State  plan  approved  under  title  I,  X, 
XIV.  or  XVI  of  the  Act  (as  those  titles 
apply  to  Puerto  Rico.  Guam  and  the 
Virgin  Islands); 

(e)  Unemployment  compensation 
provided  under  a  State  law  described  in 
section  3304  of  the  IRC; 

(f)  Assistance  provided  under  the 
Food  Stamp  Act  of  1977;  and 


(g)  State-administered  supplementary 
payments  of  the  type  described  in 
section  1616(a)  of  the  Act  (including 
payments  pursuant  to  an  agreement 
entered  into  under  section  212(a)  of 
Pub.  L.  93-66). 

18.  Tax  return  information  (e.g.. 
information  with  respect  to  net  earnings 
from  self-employment,  wages,  payments 
of  retirement  income  that  has  been 
disclosed  to  SSA  and  business  and 
employment  addresses)  may  be 
disclosed,  upon  written  request,  to 
appropriate  officers  and  employees  of  a 
State  or  local  child  support  enforcement 
agency  in  accordance  with  26  U.S.C. 
6103(1)(8)  for  purposes  of,  and  to  the 
extent  necessary  in: 

(a)  Establishing  and  collecting  child 
support  obligations  from  individuals 
who  owe  sudi  obligations,  and 

(b)  Locating  those  individuals 
under  a  program  established  under  title 
rVD  of  the  Act  (42  U.S.C.  651ff). 

19.  The  fact  that  a  veteran  is  or  is  not 
eligible  for  retirement  insurance  benefits 
under  the  Social  Security  program  may 
be  disclosed  to  the  Office  of  Personnel 
Management  (0PM)  for  its  use  in 
determining  a  veteran's  eligibility  for  a 
civil  service  retirement  annuity  and  the 
amount  of  such  annuity. 

20.  Employee  and  employer  name  and 
address  information  may  be  disclosed  to 
DOJ  (Immigration  and  Naturalization 
Service)  for  the  purpose  of  informing 
that  agency  of  the  identities  and 
locations  of  aliens  who  appear  to  be 
illegally  employed. 

21.  Information  may  be  disclosed  to 
contractors  and  other  Federal  agencies, 
as  necessary,  for  the  purpose  of  assisting 
SSA  in  the  efficient  administration  of  its 
programs.  We  contemplate  disclosing 
information  under  this  routine  use  only 
in  situations  in  which  SSA  may  enter 
into  a  contractual  or  similar  agreement 
with  a  third  party  to  assist  in 
accomplishing  an  Agency  function 
relating  to  this  system  of  records. 

22.  Information  derived  from  this 
system  may  be  disclosed  to  0PM  for  the 
purpose  of  computing  civil  service 
annuity  offsets  of  civil  service 
annuitants  with  military  service  or  the 
survivors  of  such  individuals  pursuant 
to  provTsions  of  section  307  of  Pub.  L. 
97-253. 

23.  Nontax  return  information  that  is 
not  restricted  from  disclosure  by  Federal 
law  may  be  disclosed  to  the  General 
Services  Administration  and  the 
National  Archives  and  Records 
Adminisltration  for  the  purpose  of 
conducting  records  management  studies 
vsrith  respect  to  their  duties  and 
responsibilities  under  44  U.S.C.  2904 
and  2906,  as  amended  by  the  National 


Archives  and  Records  Administration 
Act  of  1984. 

24.  Disclosure  of  tax  return 
information  will  be  made  to  0PM,  upon 
OPM's  written  request,  for  the  purpose 
of  administering  the  Civil  Service  and 
Federal  Employees  Retirement  Systems 
in  accordance  with  Chapters  83  and  84 
of  Title  5,  United  States  Code. 

25.  To  the  Rehabilitation  Services 
Administration  (RSA)  for  use  in  its 
program  studies  of,  and  development  of 
enhancements  for,  State  vocational 
rehabilitation  programs.  These  are 
programs  to  which  applicants  or 
beneficiaries  xmder  titles  n  and/or  XVI 
of  the  Act  may  be  referred.  Data  released 
to  RSA  will  not  include  any  personally 
identifj'ing  information  (such  as  names 
or  SSNs). 

26.  Upon  written  request,  SSA  will 
disclose  tax  return  information  to  the 
VA  for  purposes  of.  and  to  the  extent 
necessary  for  determining  eligibility  for, 
or  the  amoimt  of,  benefits  under  the 
following  programs: 

(a)  Any  needs-based  pension  provided 
under  chapter  15  of  title  38,  United 
States  Code,  or  luider  any  law 
administered  by  the  Secretary  of 
Veterans  Affairs; 

(b)  Parents'  dependency  and 
indemnity  compensation  provided 
under  section  1315  of  title  38,  United 
States  Code: 

(cT  Health-care  ser\'ices  furnished 
under  sections  1710(a)(l)(I).  1710(a)(2), 
1710(b).  and  1712(a)(2)(B)  of  title  38, 
United  States  Code;  and 

(d)  Compensation  paid  under  chapter 
11  of  title  38.  United  States  Code,  at  the 
100  percent  rate  based  solely  on 
unemployability  and  without  regard  to 
the  fact  that  the  disability  or  disabilities 
are  not  rated  as  100  percent  disabling 
under  the  rating  schedule. 

The  tax  return  information  which  may 
be  disclosed  under  this  paragraph 
includes  wages,  net  earnings  from  self- 
employment,  payments  of  retirement 
income  which  have  been  disclosed  to 
SSA  and  businesses  and  employment 
addresses,  except  that  information  on 
payments  of  retirement  income  will  not 
be  disclosed  for  use  with  respect  to 
programs  described  in  subparagraph  (d). 

27.  The  identity  of  each  coal  industry 
assigned  operator  determined  to  be 
responsible  for  annual  premiums,  and 
the  names  and  Social  Security  numbers 
of  eligible  beneficiaries  with  respect  to 
whom  the  operator  is  identified,  may  be 
disclosed  to  the  trustees  of  the  United 
Mine  Workers  of  America  Combined 
Benefit  Fund  pursuant  to  section 
9706(e)(1)  of  the  IRC  as  added  by  the 
Coal  Industry  Retiree  Health  Benefit  Act 
of  1992.  Pub.  L.  102-486,  106  Stat.  2776 
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(codified  at  26  U.S.C  9701-9721 
(1992)). 

28.  The  names  and  Social  Security 
numbers  of  eligible  beneficiaries  who 
have  been  assigned  to  a  coal  industry 
assigned  operator  end  a  brief  summary 
of  the  facts  related  to  the  basis  for  such 
assignments  may  be  disclosed  to  the 
coal  industry  assigned  operator 
determined  to  be  responsible  for  that 
individual's  annual  premiums  payable 
to  the  United  Mine  Workers  of  America 
Combined  Benefit  Fund  piu-suant  to 
section  9706(e)(2)  of  the  IRC  as  added 
by  the  Coal  Industry  Retiree  Health 
Benefit  Act  of  1992.  Pub.  L.  102-486. 
106  Stat.  2776  (codified  at  26  U.S.C. 
9701-9721  (1992)). 

29.  Detailed  information  from  an 
individual's  earnings  record  may  be 
disclosed  to  the  coal  industry  assigned 
operator  determined  to  be  responsible 
for  that  indi\iduars  annual  premiums 
payable  to  the  United  Mine  Workers  of 
America  Combined  Benefit  Fund 
pursuant  to  section  9706(f)(1)  of  the  IRC 
as  added  by  the  Coal  Industry  Retiree 
Health  Benefit  Act  of  1992.  Pub.  L.  102- 
486. 106  Stat.  2776  (codified  at  26 
use.  9701-9721  (1992)). 

POlXtES  AND  PRACnceS  FOR  5T0RMG, 
REmEVMO,  ACCESSINQ  AMD  DSI>OSING  OF 
RECOROS  IN  ThE  3YSTEM: 

STORAGE: 

Records  in  this  system  are  maintained 
as  paper  forms,  correspcndence  in 
mamla  folders  on  open  shelving,  paper 
Usts.  punchcards.  micrcfilm.  magnetic 
tapes,  and  discs  with  online  access  files. 

RETfUEVABIUTY: 

Records  in  this  system  ore  Indexed  by 
SSN.  name,  and  employer  identification 
number. 

SAFEGUARDS: 

Safeguards  for  automated  records 
have  been  established  in  accordance 
with  the  HHS  Information  Resources 
Managemerxt  Manual,  Part  6.  Automated 
Information  Systems  Security  Program 
Handbook.  This  includes  maintaining 
the  magnetic  tapes  and  discs  within  an 
enclosure  attended  by  security  guards. 
Anyone  entering  or  leaving  this 
enclosure  must  have  a  special  badge 
issued  only  to  authorized  personnel. 

For  computerized  recoros 
electronically  transmitted  between 
Central  Office  and  field  office  locations 
(including  organizations  administering 
SSA  programs  under  contractual 
agreements),  safeguards  include  a  lock/ 
unlock  password  system,  exclusive  use 
of  leased  telephone  lines,  a  terminal- 
oriented  transaction  matrix,  and  an 
audit  trail.  All  microfilm  and  paper  files 
are  accessible  only  by  authorized 


personnel  who  have  a  need  for  the 
information  in  the  performance  of  their 
official  duties. 

Expansion  and  improvement  of  SSA's 
telecommunications  systems  has 
resulted  in  the  acquisition  of  terminals 
equipped  with  physical  key  locks.  The 
terminals  also  are  fitted  with  adapters  to 
permit  the  future  installation  of  data 
encryption  devices  and  devices  to 
permit  the  identification  of  terminal 
users. 

RETEKTION  Are  ttSPOSAL: 

All  paper  forms  and  cards  are  retained 
until  tney  are  filmed  or  are  entered  on 
tape  and  their  accuracy  is  verified.  Then 
they  are  destroyed  by  shredding.  All 
tapes,  discs,  and  microfilm  files  are 
updated  periodically.  The  out-of-date 
magnetic  tapes  and  discs  are  erased.  The 
out-of-date  microfilm  is  shredded. 

SSA  retains  correspondence  1  year 
when  it  concerns  documents  ret\imed  to 
an  individual,  denials  of  confidential 
information,  release  of  confidential 
information  to  an  authorized  third  party 
and  undeliverable  material,  for  4  years 
when  it  concerns  information  and 
evidence  pertaining  to  coverage,  wage, 
and  self-employment  determinations  or 
when  the  statute  of  limitations  is 
involved,  and  permanently  when  it 
affects  future  claims  development, 
especially  coverage,  wage,  and  self- 
employment  determinations. 
Correspondence  is  destroyed,  when 
appropriate,  by  shredding. 

SYSTEM  I1ANAGER(S)  AND  ADDRESS: 

Director,  Office  of  Pre-Claims 
Requirements.  Office  of  Systems 
Requirements,  Social  Security 
Adininistration,  6401  Security 
Boulevard.  Baltimore,  MD  21235. 

NonFKA'noN  procedure: 

An  individual  can  determine  if  this 
system  contains  a  record  pertaining  to 
him/her  by  providing  his/her  name, 
signature  and  SSN  or,  if  the  SSN  is  not 
known,  name,  signature,  date  and  place 
of  birth,  mother's  maiden  name  and 
father's  name  to  the  address  shown 
imder  system  manager  and  by  referring 
to  this  system.  (Furnishing  the  SSN  is 
volimtary,  but  it  will  make  searehing  for 
an  individual's  record  easier  and 
prevent  delay) 

An  individual  requesting  notification 
of  records  in  person  need  not  furnish 
any  special  documents  of  identity. 
Dooiments  he/she  would  normaUy 
carry  on  his/her  person  would  be 
s\ifficient  (e.g.,  credit  cards,  driver's 
license,  or  voter  registration  card).  An 
individual  requesting  notification  via 
mail  or  telephone  must  furnish  a 
minimum  of  his/her  name,  date  of  birth. 


and  address  in  order  to  establish 
identity,  plus  any  additional 
information  specified  in  this  section. 
These  procedures  are  in  accordance 
v«rith  HHS  Regulations  43  CFR  part  5b. 

record  access  procedures: 

Same  as  notification  procedures.  Also, 
requesters  should  reasonably  specify  the 
record  contents  they  are  seeking.  These 
procedures  are  in  accordance  wath  HHS 
Regulations  45  CFR  part  5b. 

COKTESTWG  RECORD  PROCEDURES: 

Same  as  notification  procedures.  Also, 
requesters  should  reasonably  identify 
the  record,  specify  the  Information  they 
are  contesting  and  state  the  corrective 
action  sought  and  the  reasons  for  the 
correction  with  supporting  justification. 
These  procedures  are  in  accordance 
with  HHS  Regulations  45  CFR  part  5b. 

RECORD  SOURCE  CATEGORIES: 

SSN  applicants,  employers  and  self- 
employed  individuals;  DOJ  (including 
the  Immigration  and  Natiutilization 
Service);  the  Dep.'ulment  of  the  Treasury 
(Internal  Revenue  Service);  an  existing 
system  of  records  maintained  by  SSA, 
the  Master  Beneficiary  Record  (09-60- 
0090);  correspondence,  replies  to 
correspondence,  and  earnings 
modifications  resulting  fii3m  SSA 
internal  processes. 

SYSTEMS  EXEMPTfD  FROM  CERTAIN  PROVWONS 
OF  THE  ACT: 

None. 

(FR  Doc.  93-22653  Filed  9-15-93;  8;45  ami 
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DEPARTMEffT  OF  HOUSING  AND 
URBAN  DEVELOPMENT 

Office  of  the  Assistant  Secretary  for 
Housing-Federal  Housing 
Commisaloner 

[Docket  No.  N-93-^652;  Fn-3525-N-01] 

Multlfamlty  Propafty  Oiaposttlon;  State 
Housing  Rnanca  Agency 
Damonatratton  Program 

agency:  Office  of  the  Assistant 

Secretary  for  Housing-Federal  Housing 

Commissioner,  HUD. 

ACTION:  Notice  of  demonstration 

program. 

SUMMARY:  This  Notice  announces  a 
demonstration  program  for  the  purpose 
of  developing  innovative  methods  for 
disposing  of  HUD-owned  multifamily 
projects  in  a  manner  that  furthers  the 
Department's  mission  to  provide  decent 
and  affordable  housing,  and  to  do  so  in 
a  cost  efi'ective  manner.  Under  the 
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demonstration,  HUD  will  enter  into 
agreements  with  State  housing  Bnance 
agencies  (SHFAs)  to  undertake  the 
responsibility  for  the  management  and 
disposition  of  a  limited  number  of  HUD- 
owned  projects.  The  results  of  the 
demonstration  are  expected  to  show 
innovative  and  cost  effective  solutions 
to  the  problem  of  the  growing  inventory 
of  distressed  multifamily  housing,  and 
will  help  the  Department  determine 
whether  to  utilize  SHFAs,  on  a 
permanent  basis,  in  its  property 
disposition  program. 

DATES:  Comment  due  date:  October  18,    - 
1993.  The  Department  anticipates  that 
the  demonstration  will  begin  on 
November  15, 1993,  but  will  publish  a 
Notice  announcing  the  effective  date 
and  any  revisions  to  the  program  as  a 
result  of  the  public  comments. 
ADDRESSES:  Interested  persons  are 
invited  to  submit  comments  to  the  Rules 
Docket  Clerk,  Office  of  the  General 
Counsel,  Rules  Docket  Clerk,  room 
10276,  Department  of  Housing  and 
Development,  451  Seventh  Street  SW., 
Washington,  DC  20410-0500. 
Communications  should  refer  to  the 
above  docket  number  and  title. 
Facsimile  (FAX)  comments  are  not 
acceptable.  A  copy  of  each 
communication  submitted  will  be 
available  for  public  inspection  and 
copying  during  regular  business  hours 
(7:30  a.m.  to  5:30  p.m.  Eastern  Time)  at 
the  above  address. 
FOR  FURTHER  INFORMATION  CONTACT: 
Audrey  Hinton,  Deputy  Director,  Office 
of  Multifamily  Housing  Preservation 
and  Property  Disposition,  Department  of 
Housing  and  Urban  Development,  451 
Seventh  Street  SW,  Washington,  DC 
20410;  telephone  (202)  708-3555;  TDD 
(202)  708-4594.  (These  are  not  toll  free 
numbers.) 

SUPPLEMENTARY  INFORMATION: 

I.  Background 

Statutes  that  govern  the  management 
and  disposition  of  HUD-owned 
properties  are  primarily  contained  in 
section  203  of  the  Housing  and 
Community  Development  Amendments 
of  1978  (1978  Act).  Section  203  has  been 
amended  by  the  Congress  on  a  few 
occasions,  beginning  in  1987  and  as 
recently  as  1990.  (See  section  181  of  the 
Housing  and  Community  Development 
Act  of  1987,  section  1010  of  the  Stewart 
B.  McKinney  Homeless  Assistance 
Amendments  Act  of  1988,  and  section 
579  of  the  Cranston-Gonzalez  National 
Affordable  Housing  Act.  HUD's 
regulations  implementing  section  203 
are  contained  in  24  CFR  part  290.  Those 
regulations  were  recently  amended, 
through  public  notice  and  comment 


rulemaking  procedures.  The  final  rule 
was  published  on  August  17, 1993  (58 
FR  43708). 

The  goals  of  the  property  disposition 
legislation  are  set  out  in  section  203(a) 
of  the  1978  Act.  Essentially,  the 
Department  is  charged  with  finding 
cost-effective,  reasonable  alternatives  for^ 
preserving  the  nation's  supply  of 
affordable,  decent  rental  housing.  While 
the  goals  are  clear,  circumstances  have 
evolved  over  recent  years  that  make 
achievement  of  the  goals  an  arduous 
task.  For  one  thing,  the  volume  of 
projects  that  have  come  into  the  HUD- 
owned  inventory  has  increased 
substantially  over  the  last  several  years. 
This  is  attributable  to  a  range  of  factors, 
including  downturns  in  the  economy, 
changes  in  the  tax  code,  and  faulty 
underwriting  practices. 

Second,  the  process  of  assuring  that 
low-  and  moderate-income  tenants  will 
reside  in  decent,  affordable  housing 
often  requires  choosing  disposition 
methods  from  among  relatively  costly 
alternatives.  Today,  more  than  ever 
before,  there  is  a  need  for  innovative 
and  effective  methods  to  meet  the 
challenge. 

Third!  while  the  magnitude  of  the 
challenge  has  grown  substantially, 
HUD's  resources  have  been  unable  to 
keep  pace.  The  Department  must  use 
limited  resources  in  a  manner  that 
produces  the  greatest  impact. 

In  this  general  climate,  it  is  not  only 
sensible,  but  imperative,  that  the 
Department  reach  out  to  state  and  local 
agencies  that  have  the  willingness  and 
capacity  to  join  in  the  effort  to  advance 
the  property  disposition  program. 

n.  Participation  of  State  Agencies 

A  number  of  Federal  housing  statutes 
iterate  Congressiona;  support  for  the 
general  notion  that  the  Department 
should  work  with  and  be  supportive  of 
the  efforts  of  local  governments  (as  well 
as  the  private  sector]  in  seeking  to  meet 
the  goals  of  Federal  housing  legislation. 
For  example,  one  can  find  such  a 
statement  in  the  Declaration  of  National 
Housing  Policy,  which  is  contained  in 
section  2  of  the  Housing  Act  of  1949. 
Yet,  a  much  more  recent  and 
particularly  relevant  expression  of 
Congressional  intent  was  provided  in 
1987,  when  the  Congress  enacted 
section  184  of  the  Housing  and 
Community  Development  Act  of  1987. 
This  section  authorized  HUD  to  conduct 
a  demonstration,  under  which  the 
Department  and  SHFAs  would  work 
together  to  dispose  cf  properties,  and 
that  would  contain  a  coinsurance 
financing  mechanism. 

Over  the  ensuing  years  efforts  to 
implement  such  a  program  never  came 


to  fruition.  Although  some  interest  was 
expressed  by  some  SHFAs,  various 
factors  proved  prohibitive.  Moreover,  as 
discussed  earlier,  property  disposition 
was  in  a  state  of  flux,  and, the  concept 
of  coinsurance  became  increasingly 
disfavored. 

Very  recently,  the  Department,  which 
has  maintained  a  steady  dialogue  with 
State  and  local  agencies,  determined 
that  a  viable  property  disposition 
demonstration  could  be  undertaken 
with  SHFAs,  under  the  demonstration 
authority  contained  in  Title  V  of  the 
Housing  and  Urban  Development  Act  of 
1970. 

Under  the  demonstration,  the 
Department  will  enter  into  agreements 
with  SHFAs  that  have  demonstrated  the 
capacity  to  participate.  The 
demonstration  will  be  capped  by  the 
aggregate  number  of  units  (i.e.,  5000) 
contained  within  projects  managed  and/ 
or  disposed  of  by  participating  agencies, 
and  limited  to  a  five-year  period.  If, 
within  the  five-year  period,  HUD's 
evaluation  of  the  ongoing  program 
supports  the  advantages  or  a  larger  unit 
ceiling,  the  Department  will  increase  the 
cap  accordingly.  HUD  has  decided  not 
to  impose  a  ceiling  on  the  number  of 
units  that  can  be  allocated  to  a 
particular  agency,  as  doing  so  might 
prove  arbitrary  or  unduly  limiting  in 
any  given  circumstance.  Instead,  HUD 
will  allocate  units  to  agencies,  taking 
into  account  such  factors  as  the  size  of 
the  HUD-owned  inventory  in  the 
particular  agency's  jurisdiction  and 
HUD's  estimate  of  the  capacity  of  that 
agency  to  operate  under  the  program. 

Capacity  varies  among  SHFAs,  and 
some  may  only  be  interested  in,  or 
capable  of.  providing  financing  in 
concert  with  a  property  disposition.  On 
the  other  hand,  a  few  may  aemonstrate 
that  they  have  the  necessary  amount  of 
expertise  and  resources  to  engage  in  a 
range  of  activities,  including  financing, 
managing  and  disposing  of  HUD-owned 
properties.  The  written  agreement 
executed  by  HUD  and  a  participating 
SHFA  will  reflect  the  xmderstanding  of 
the  parties  concerning  the  rights,  duties 
and  responsibilities  of  each  under  the 
demonstration. 

HUD  has  already  engaged  in  some 
discussions  with  several  SHFAs,  and 
received  an  indication  of  interest  from 
the  Massachusetts  Housing  Finance 
Agency,  Illinois  Housing  Development 
Authority,  New  York  Housing  Finance 
Agency,  and  the  District  of  Columbia 
Housing  Financing  Agency.  Whether 
and  to  what  extent  any  one  of  these 
agencies  ultimately  participates  in  the 
program  will  be  determined  by  HUD  in 
a  threshold  decision  on  each  agency's 
ability  to  participate,  and  the  specific 
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provisions  set  out  in  each  agreement 
that  addresses  the  scope  and  nature  of 
the  duties  to  be  performed.  For  example, 
the  Massachusetts  HFA  has  indicated  its 
interest  in  providing  a  broad  range  of 
services. 

Additional  SHFAs  are  welcome  to 
contact  the  Department,  and  to  submit 
proposals,  if  interested  in  participwting 
in  the  program. 

in.  Scope  of  the  Program 

Under  the  demonstration,  the  SHFA 
will  identify  a  project  or  projects,  within 
the  HUD-owned  inventory,  and 
demonstrate  how  it  can  assist  HUD  in 
the  management  and/or  disposition  of 
the  project(8).  The  agreement  entered 
into  between  the  Department  and  the 
SHFAs  will  spell  out  specific  duties  and 
responsibilities  of  the  parties.  The 
methods  employed  by  SHFAs  {or  even 
by  a  single  SHFA)  may  vary  among 
different  projects,  subject  only  to 
statutory  limitations  and  the  agreement. 

The  agreement  will,  among  other 
matters,  define,  in  a  global  manner, 
specific  tasks  that  the  SHFA  will 
undertake  and  how  these  tasks  would  be 
carried  out.  The  agreement  will  reflect 
such  matters  as  the  following: 

(1)  The  specific  approach  or 
approaches  that  the  SHFA  will  take, 
including  the  depth  and  breadth  of  its 
proposed  activities,  to  demonstrate  its 
ability  to  assist  HUD  in  disposing  of 
HUD-owned  properties; 

(2)  The  specific  project,  or  projects, 
within  the  geographical  jurisdiction  of 
the  SHFA,  that  the  SHFA  will  work 
with  under  the  demonstration  (Note: 
While  a  single  "master"  agreement  will 
be  executed,  HUD  envisions  that 
project-specific  supplements  may  be 
annexed  to  the  agreement); 

(3)  Milestones  for  completion  of  the 
various  tasks  identified;  and 

(4)  The  nature  of  and  extent  to  which 
HUD  shall  monitor  the  activities  of  the 
SHFA. 

The  demonstration  program  is 
designed  to  afford  the  SHFAs  broad 
latitude  in  handling  the  proposed 
inventory.  SHFAs  selected  to  participate 
in  the  program  will  have  been  selected 
for  the  very  reason  that  each  brings 
valuable  experience  and  insights  into 
the  realm  of  financing,  managing,  and/ 
or  preser/ing  aHordable  multifamily 
housing.  The  Department  wants  to 
encourage  the  use  of  innovative 
techniques  under  this  demonstration. 
Accordingly,  SHFAs  may  perform  any 
of  a  broad  number  of  roles,  such  as 
financiers,  tax  credit  allocators, 
administrators,  insurers,  developers, 
and/or  project  .managers.  Possibly. 
SHFAs  wiU  engage  in  subcontracting  in 


conjunction  virith  management  and  sales 
responsibilities. 

Also.  SHFAs  will  be  afforded  a  range 
of  financing  tools  for  accomplishing 
sales,  including  the  possibility  of 
financing  some  project  sales  with  HUD 
(fully  or  partially)  insured  mortgage 
financing.  Section  8  subsidies  are  also 
expected  to  be  available  under  the 
program.  Yet.  HUD  is  hopeful  that 
SHFAs  will  be  able  to  meet  the 
"affordable  rent"  provisions  contained 
in  the  property  disposition  statutes  by 
using  sale  methods  that  comport  with 
the  affordable  rent  requirements  in  the 
absence  of  a  Section  8  subsidy.  For 
example,  devices  that  could  be 
employed  by  local  governments  to  keep 
rents  affordable,  in  accordance  with 
statutory  requirements,  include  the  use 
of  tax  abatement,  tax  exempt  financing, 
tax  credits,  and  secondary  financing. 

Finally.  HUD  is  interested  in  SHFA 
plans  in  relation  to  a  projeci  after  it  has 
been  sold  without  retention  of  a 
contractual  relationship  to  the 
Department  (e.g.,  based  on  a  Section  8 
subsidy  contract,  and/or  insured 
financing).  While  the  Department 
routinely  relies  on  such  legal 
instruments  as  deed  restrictions  to 
assure  continuous  compliance  with 
affordable  housing  requirements,  the 
questions  arises  to  what  extent  and  in 
what  manner  SHFAs  will  monitor 
ongoing  compliance  by  a  project  owner. 

HUD  plans  to  monitor,  evaluate,  and 
report  on  the  efforts  of  participants  in 
this  program  no  later  than  within  five 
years  of  the  date  of  publication  of  this 
Notice.  However,  HUD  may  elect  to 
conduct  a  preliminary  evaluation  at  an 
earlier  time,  if,  for  example,  it  finds  that 
the  5,000  unit  cap  on  the  program  is 
inadequate.  Ultimately,  HUD  will  seek 
to  formalize,  by  rulemaking, 
components  of  the  program  that  prove 
to  be  effective  in  achieving  the 
objectives  of  the  property  disposition 
program. 

IV.  Other  Matters 

Any  information  collections  that  may 
be  required  under  this  demonstration 
program  will  not  add  any  additional 
burden  than  that  already  approved  for 
the  multifamily  property  disposition 
program  by  the  Office  of  Management 
and  Budget  under  the  Paperwork 
Reduction  Act. 

A  Finding  of  No  Significant  Impact 
with  respect  to  the  environment  has 
been  made  in  accordance  with  HUD 
regulations  at  24  CFR  Part  SO.  which 
implement  section  102(2>(C)  of  the 
National  Envirormiental  Policy  Act  of 
1969.  The  Finding  is  available  for  public 
inspection  between  7:30  a.m.  and  5:30 
p.m.  weekdays  in  the  Office  of  the  Rules 


Docket  Clerk,  Office  of  the  General 
Counsel,  Department  of  Housing  and 
Urban  Development,  Room  10276,  451 
Seventh  Street  SW.,  Washington,  DC 
20410. 

The  General  Counsel,  as  the 
designated  official  under  Executive 
Order  12612.  Federalism,  has 
determined  that  this  rule  will  not  have 
a  substantial,  direct  effect  on  the  States 
or  on  the  relationship  between  the 
Federal  government  and  the  States,  or 
on  the  distribution  of  power  or 
responsibilities  among  the  various 
levels  of  government.  Any  terms  and 
conditions  imposed  by  HUD  on  States 
that  may  acquire  projects  under  the 
demonstration  will  be  statutory 
requirements  under  section  203  of  the 
Housing  and  Community  E)evelopment 
Amendments  of  1978.  Such 
requirements  will  be  clearly  the  intent 
of  Congress,  and  therefore  no  further 
review  is  necessary  or  appropriate. 

HUD  has  determined  that  this 
demonstration  will  not  have  a 
significant  impact  on  family  formation, 
maintenance,  and  general  well-being 
within  the  meaning  of  Executive  Order 
12606,  The  Family,  because  it  does  not 
affect  the  eligibility  of  families  for 
admission  into  multifamily  housing 
projects  that  may  be  disposed  of  under 
the  demonstration. 

Dated:  September  3,  1993. 

Nicolas  P.  Relsinas, 

Assistant  Secretary  for  Housing-Federal 
Housing  Commissioner. 

IFR  Doc.  93-22872  Filed  9-15-93;  8;45  ami 

BtLUNG  COOE  4210-77-11 


DEPARTMENT  OF  THE  INTERIOR 

Bureau  of  Land  Management 
[OR-030-03-435(M)9.  G3-407J 

Limitations  of  Off-Highway  Motorized 
Vehicle  Use  to  Existing  Roads  and 
Trails 

AGENCY:  Vale  District,  Bureau  of  Land 
Management,  Interior. 
ACTION:  Notice  is  hereby  given  to 
limitations  of  off-highway  motorized 
vehicle  use  on  public  lands. 

SUMMARY:  Notice  is  hereby  given 
relating  to  the  use  of  ofl-highway 
vehicles  on  certain  lands  in  accordance 
with  the  authority  and  requirements  of 
Executive  Order  11644  and  11989,  and 
regulations  contained  in  43  CFR  part 
8340. 

The  following  lands  under  the 
administration  of  the  Bureau  of  Land 
Management  are  changed  from  existing 
open  designation  and  are  hereby 
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redesignated  limited  to  designated  roads 
and  trails  due  to  the  presence  of  three 
rare  plant  species,  Mentzelia  mollis, 
Astragalus  mulfordiae  and  Amsinckia 
carinata.  All  species  are  Federal 
candidates  being  considered  for  listing 
under  the  Endangered  Species  Act.  Off- 
highway  vehicle  activity  will  cause 
considerable  adverse  effects  upon  these 
rare  plants  and  their  habitat.  The 
purpose  of  this  limitation  is  to  protect 
the  fragile  habitat  on  which  these 
species  grow  from  damage  by  motor 
vehicles.  Roads  and  trails  will  be 
appropriately  signed  to  indicate  their 
designated  status  for  use  by  motor 
vehicles. 

The  areas  affected  by  the  designations 
are  managed  by  the  Malheur  Resource 
Area  of  the  Vale  District  in  Malheur 
County,  Oregon. 

These  designations  are  published  as 
final,  and  are  in  effect  from  the  date  of 
publication  of  this  Federal  Register 
Notice  until  such  time  that  changes  in 
resource  management  warrant 
modifications. 

FOR  FURTHER  INFORMATION  CONTACT: 
Ralph  Heft,  Bureau  of  Land 
Management,  Vale  District,  100  Oregon 
Street,  Vale,  OR  97918.  (Telephone  503 
473-3144). 

SUPPLEMENTARY  INFORMATION:  Limited 
Designations — Eight-hundred  eighty 
acres  in  three  geographical  areas  will  be 
designated  limited  to  designated  roads 
and  trails.  These  areas  include  the 
following: 

Succor  Creek  Area 

T.22S.  R  46E. 
Sec.  32  SWSE— 40  acres 

T.23S.  R  46E. 
Sec.  17  SWSE— 40  acres 
Sec.  31  SESE  and  SWSE— 80  acres 
Sec.  32  SWSW  and  SESW— 80  acres 

South  Alkali  Area 

T.18S.  R45E. 

Sec.  4  NENE— 40  acres 
T.17S.  R45E. 
Sec.  27  SWSW,  NWSW.  and  SENW— 120 

acres 
Sec.  33  SESE,  NfESE,  and  SENE.  and 

NENE— 160  acres 
Sec.  34  SESE  and  SWSE— 80  acres 
Sec.  35  SWSW  and  NWSW— 80  acres 

Harper  Area 

T.20S.  R.  41E. 
Sec.  14  SESW— 40  acres 
Sec.  15  NESE— 40  acres  " 
Sec.  36  NENE  and  SENE— 60  acres. 

The  designations  become  effective 
upon  publication  in  the  Federal 
Register  and  will  remain  in  effect  until 
rescinded  or  modified  by  the  Vale 
District  Manager.  Information  and  maps 
of  the  above  areas  are  available  at  the 
Bureau  of  Land  Management.  Vale 
District  Office.  100  Oregon  Street.  Vale. 


Oregon  97918,  telephone  (503)  473- 

3144. 

James  E.  May,  li 

District  Manager. 

IFR  Doc.  93-22620  Filed  9-15-93;  8:45  ami 

BiLUNQ  COOC  431»-3»-M 

Bureau  of  Land  Management 

[UTU-6M791 

Utah;  Proposed  Reinstatement  of 
Terminated  Oil  and  Gas  Lease 

In  accordance  with  title  IV  of  the 
Federal  Oil  and  Gas  Royalty 
Management  Act  (Pub.  L.  97-451).  a 
petition  for  reinstatement  of  oil  and  gas 
lease  UTU-69479  for  lands  in  San  Juan 
County.  Utah,  was  timely  filed  and 
required  rentals  and  royalties  accruing 
from  April  1, 1993,  the  date  of 
termination,  have  been  paid. 

The  lessee  has  agreed  to  new  lease 
terms  for  rentals  and  royalties  at  rates  of 
$5  per  acre  and  16^/s  percent, 
respectively.  The  $500  administrative 
fee  has  been  paid  and  the  lessee  has 
reimbursed  the  Bureau  of  Land 
Management  for  the  cost  of  publishing 
this  notice. 

Having  met  all  the  requirements  for 
reinstatement  of  lease  irrU-69479  as  set 
out  in  section  31  (d)  and  (e)  of  the 
Mineral  Leasing  Act  of  1920  (30  U.S.C. 
188).  the  Bureau  of  Land  Management  is 
proposing  to  reinstate  the  lease, 
effective  April  1, 1993,  subject  to  the 
original  terms  and  conditions  of  the 
lease  and  the  increased  rental  and 
royalty  rates  cited  above. 
Robert  Lopez, 

Chief,  Minerals  Adjudication  Section. 
[PR  Doc.  93-22589  Filed  9-15-93;  8:45  am| 
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[CA-050-282-3110-10-B008;  CACA  32932] 
Realty  Action;  Shasta  County,  CA 

AGENCY:  Bureau  of  Land  Management, 

Interior. 

ACTION:  Notice  of  realty  action:  disposal 

of  public  lands  in  Shasta  County, 

California  through  exchange. 

SUMMARY:  The  following  described 
public  lands  are  being  considered  for 
exchange  to  Roseburg  Resources 
Company,  under  section  206  of  the 
Federal  Land  Policy  and  Management 
Act  of  1976  (43  U.S.C  1716). 

Note:  Not  all  lands  identified  l)elow  may  be 
involved  in  the  exchange.  Some  may  t>e 
deleted  to  eliminate  possible  conflicts  that 
could  arise  during  processing.  The  final 
selection  of  properties  will  be  made  to 


achieve  comparable  values  tietween  the 
offered  and  selected  lands. 

M.D.M.,T.  33N..R.2E.. 
Sec.  3.  NE'ASW'A 
Sec.  8.  SWV4.  W>/iSEV«,  NEV.SEV« 
Sec.  9.  E'^NE'A.  SW'ANEV*.  N'/iSEV«. 

SWV4SEV.,  EV2SWV4,  SEV.NW'/. 
Sec.  10.  N'/iNW'/..  SWV4NW»/4 
Sec.  17.  NWV«NEV4.  N'/iNW'A, 

SWV.NW'A. 

Containing  960  acres,  more  or  less. 

In  exchange  for  these  lands,  the 
Federal  Government  would  acquire 
private  land  within  the  Sacramento 
River  Management  Area. 

SUPPLEMENTARY  INFORMATION:  The 
purpose  of  this  exchange  is  to  acquire 
historic  riparian  habitat  for  wildlife  and 
fisheries  enhancement,  and  recreation 
opportunities,  and  to  block  up  public 
lands  along  the  Sacramento  River.  This 
proposed  exchange  is  consistent  with 
Bureau  planning  for  the  lands  involved. 

Lands  to  be  transferred  from  the 
United  States  will  be  evaluated  in 
accordance  with  the  National 
Environmental  Protection  Act,  and  will 
be  subject  to  the  following  reservations, 
terms  and  conditions: 

(1)  A  reservation  to  the  United  States 
for  a  right-of-way  for  ditches  and  canals 
constructed  under  the  authority  of  the 
Act  of  August  20.  1890  (43  U.S.C.  945). 

(2)  Any  authorized  land  uses,  such  as 
rights-of-ways,  will  be  identified  as 
prior  existing  rights. 

This  notice,  as  provided  in  43  CFR 
2201.1(b).  shall  segregate  the  public 
lands  that  are  being  considered  for  this 
exchange.  These  lands  were  previously 
segregated  for  exchange  by  CA  31254; 
this  notice  supersedes  that  action.  By 
publication  of  this  notice,  those  vacant, 
unappropriated  and  unreserved  public 
lands  described  above  are  segregated 
from  settlement,  location,  and  entry 
under  the  public  lands  and  minerals 
laws.  The  segregative  effect  shall 
terminate  upon  issuance  of  patent,  or 
upon  publication  in  the  Federal 
Register  of  a  termination  of  the 
segregation,  or  two  years  from  the  date 
of  this  notice,  whichever  occurs  first. 

EFFECTIVE  DATE:  The  public  is  invited  to 
comment  on  the  proposed  exchange  on 
or  before  November  1,  1993.  Comments 
may  be  sent  to  the  Area  Manager, 
Redding  Resource  Area,  355  Hemsted 
Drive.  Redding,  California  96002. 

FOR  FURTHER  INFORMATION  CONTACT: 

Patricia  Cook,  Realty  Specialist,  at  the 

address  above. 

Mark  Moras, 

Area  Manager. 

[PR  Doc  93-22643  Filed  »-15-93;  8:45  am) 
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[CA-050-09-2300-02-80S9;  CACA-20789] 
Realty  Action;  Tehama  County,  CA 

AGENCY:  Bureau  of  Land  Management, 

Interior. 

ACnOM:  Notice  of  realty  action; 

Recreation  and  Public  Purposes  (R4PP) 

Act  classification;  Tehama  County, 

California. 


summary:  The  following  public  lands  in 
Tehama  County,  California  have  been 
examined  and  found  suitable  for 
classification  for  lease  and  or 
conveyance  to  the  County  of  Tehama 
imder  provisions  of  the  Recreation  and 
Public  Purposes  Act.  as  amended  (43 
U.S.C  869  et  seq).  The  County  of 
Tehama  proposes  to  use  the  lands  for 
recreation  purposes  which  include  an 
archery  range. 

Mount  Diablo  Meridian 

T.27N.,  R.3W..  Section  2 
Lots  1.  2,  and  S2NE. 
Containing  160  acres  man  or  less. 

The  lands  are  not  needed  for  Federal 
purposes.  Lease  or  conveyance  is 
consistent  with  current  BLM  land  use 
planning  and  would  be  in  the  public 
interest.  The  lease  and  or  conveyance, 
when  issued,  will  be  subject  to  the 
following  terms,  conditions,  and 
reservations: 

1.  Provisions  of  the  Recreation  and 
Public  Purposes  Act  and  to  all 
applicable  regulations  of  the  Secretary 
of  the  Interior. 

2.  A  right-of-way  for  ditches  and 
canals  constructed  by  the  authority  of 
the  United  States. 

3.  All  minerals  shall  be  reserved  to 
the  United  States,  together  with  the 
right  to  prospect  for.  mine,  and  remove 
the  minerals. 

4.  S  3409  Act  of  11/9/1921  Right-of- 
way  to  the  State  of  California  for 
Highway  36. 

Detailed  information  concerning  this 
action  is  available  for  review  at  the 
oHice  of  the  Bureau  of  Land 
Management.  Redding  Resource  Area. 
Redding,  California. 

Upon  publication  of  this  notice  in  the 
Federal  Register,  the  lands  will  be 
segregated  from  all  other  forms  of 
appropriation  under  the  public  land 
laws,  including  the  general  mining  laws, 
except  for  lease  and  conveyance  under 
the  Recreation  and  Public  Purposes  Act 
and  leasing  imder  the  mineral  leasing 
laws. 

DATES:  On  or  before  November  1, 1993, 
interested  persons  may  submit  written 
comments  regarding  the  proposed  lease/ 
conveyance  or  classiScatian  of  the  lands 
to  the  Area  Manager.  Redding  Resource 
Area  Office,  355  Hemsted  Drive, 


Redding.  California  96002.  Any  adverse 
comments  will  be  reviewed  by  the  State 
Director. 

Dated:  August  31, 1993. 
Michael  V.  Tntdn, 
Acting  Ana  Manager. 
IFR  Doc.  93-22642  Filed  9-15-93;  8:45  am) 

BKUNQCOOC  4310-40-11 

PD-060-01-31 10-10-0001;  IDI-295311 

Realty  Action;  Exchange  of  Public  and 
Private  Lands  in  Idaho  County.  ID; 
Correction 

AGENCY:  Bureau  of  Land  Management, 
Interior. 

ACTION:  Correction  to  notice  of  realty 
action.  IDI-29531;  exchange  of  public 
and  private  lands  in  Idaho  County, 
Idaho.  Original  notice  of  realty  action 
was  pubhshed  in  the  Federal  Register 
on  July  29.  1993  (Vol.  58.  No.  144,  page 
40673). 

Correction 

In  notice  docvunent  93-18083 
appearing  on  page  40673  of  the  issue  of 
Thursday.  July  29. 1993.  make  the 
following  corrections: 

On  page  40673,  in  the  2nd  colimm  in 
the  public  lands  description  under  T.  30 
N.,  R.  3  E..  sec.  35.  add  SEV4SWV4  and 
WVjSEVi.  Under  T.  26  N.,  R.  2  E..  sec. 
5,  add  NWV4SWV4.  Under  T.  26  N.,  R. 
2  E.,  add  sec.  7.  NWV4NEV4.  NEV4NWV4 
and  sec.  20,  NEV4SWV4.  The  total 
acreage  for  the  public  lands  should  read 
1030.28  acres  in  Idaho  County.  Idaho. 

On  the  same  page  and  same  column, 
under  the  private  lands  description  add 
T.  31  N.,  R.  3  W..  sec.  27,  a  portion  of 
lot  1.  The  total  acreage  of  the  private 
lands  should  read  677.70  acres  in  Lewis 
and  Idaho  Counties,  Idaho. 

Dated  September  8. 1993. 
Fritz  U.  Rennebatun, 
District  Manager. 
IFR  Doc.  93-22638  Filed  9-15-93;  845  am) 

8IUJNO  coot  4S10-OO-M 


[OR-128-93-4210-04;  GP3-400;  OROR- 

45001] 

Notice  of  Realty  Action;  Exchange  of 
Public  and  Private  Lands  In  Curry 
County,  OR 

The  following  described  land  in  the 
Coos  Bay  District.  Myrtlewood  Resource 
Area,  have  been  determined  to  be 
suitable  for  disposal  by  exchange  imder 
Section  206  of  the  Federal  Land  Policy 
and  Management  Act  of  1976,  43  U.S.C. 
1716: 

Township  37  South.  Range  14  West, 
Willamette  Meridian 


Section  7  NEV4NWV4. 
Comprising  40.00  acres,  more  or  less,  of 
public  land  in  Cuiry  County,  Oregon. 

In  exchange  for  this  land,  the  United 
States  will  acquire  the  fallowing 
described  land  from  Western  Bank. 
Trustee  under  the  Testamentary  Trust  of 
H.W.  Crook,  deceased; 

Township  37  South.  Range  14  West. 
Williamette  Meridian. 

Section  11  SEV.SE'/. 

Section  12  E'/iSWV*.  and  SW'ASWV*. 

Comprising  160.00  acres,  more  or  less,  of 
private  land  in  Curry  County,  Oregon. 

The  purpose  of  this  exchange  is  to 
consolidate  land  patterns  and  acquire 
the  non-federal  lands  which  have  high 
public  values  for  threatened  plant 
habitat,  wildlife  habitat,  and  recreation. 
The  public  interest  will  be  served  by 
completing  the  exchange. 

The  lands  to  be  exchanged  have  been 
appraised.  The  values  are  approximately 
equal:  full  equalization  of  the  values 
will  be  achieved  by  pajTnent  to  the 
United  States  by  Western  Bank  of  funds 
in  an  amount  not  to  exceed  25  percent 
of  the  total  value  of  the  lands  to  be 
transferred  out  of  Federal  ownership. 

Lands  to  be  transferred  from  the 
United  States  will  be  subject  to  the 
following: 

1.  Reservation  to  the  United  States  of 
a  right-of-way  for  ditches  or  canals 
constructed  by  the  authority  of  the 
United  States,  Act  of  August  30, 1890 
(43  U.S.C.  945). 

2.  All  other  valid  existing  rights, 
including  but  not  limited  to  any  right- 
of-way,  easement,  or  lease  of  record. 

Publication  of  this  notice  segregates 
the  public  land  from  the  operation  of 
the  public  land  laws  and  mineral  laws 
for  a  period  of  two  (2)  years  from  the 
date  of  first  publication. 

Further  information  concerning  the 
e.xchange,  including  the  appropriate 
environmental  and  review  documents, 
is  available  for  review  at  the  Coos  Bay 
District  Office,  Myrtlewood  Resource 
area,  in  North  Bend,  Oregon. 

For  a  period  of  45  days  from  the  date 
of  first  publication,  interested  parties 
may  submit  comments  to  BLM  Coos  Bay 
District,  Myrtlewood  Resource  Area, 
attention:  Area  Manager,  1300  Airport 
Lane,  North  Bend,  Oregon,  97459. 

Dated:  September  3. 1993. 
Mehrin  Chase, 
District  Manager. 

[FR  Doc.  93-22636  Piled  9-15-93;  8:45  am) 
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Fish  and  WiidWe  Senrtea 

Notic*  of  Receipt  of  AppiicatiorM  for 
Permit 

The  foilowing  applicants  haw 
applied  for  a  permit  to  condacf  certain 
activities  with  endangered  species.  This 
notice  is  provided  pursuant  to  Section 
10(c)  of  the  Endoigered  Species  Act  of 
1973.  as  amended  (1«  U.S.C.  1531,  et 
seq.y. 

PRT-«94123 

Applicant:  National  Institutes  of  Health, 
National  Cancer  Institute,  Frederick.  MD. 

The  applicant  requests  a  renewal  of 
their  permit  to  take,  import  and 
purchase  in  interstate  and  foreign 
commerce  blood,  semen,  skin  biopsy, 
organ  and  other  tissue  samples  from 
many  endangered  and  threatened 
mammals  held  in  captivity  for  scientific 
genetic  research.  Live  animals  will  be 
purchased  occasionally  in  interstate 
commerce.  No  animals  will  be 
intentionally  captured  or  harmed  during 
any  part  of  the  research;  all  tissue 
sampling  techniques  are  non-life 
threatening. 

PRT-782689 

Applicant:  Univeraity  of  Wisconsin,^ 
Madison,  WI. 

The  applicant  requests  a  permit  to 
import  approximately  35  blood  aamples 
and  35  skin  biopsies  taken  from  wild 
cotton-up  tamarins  [Saqninns  oedipus 
oedipus)  to  be  collected  in  a  cooperative 
program  with  thelnstittito  Nadonal  de 
los  RecuTsos  Naturales  Renovablies  y  del 
Ambiente,  Ckriumbia  for  research 
purposes. 

PRT-78ia57 

Applicant:  P.M.  Driscoll,  Kelso,  WA. 

The  applicant  requests  a  permit  to 
import  2  captive-hatched  males  and  4 
captive-hatched  females  white-eared 
pheasants  [Croasoptikm  cwssoptUon) 
from  Robert  Ian  Henderson,  Stockfield- 
On-Tyne,  England,  to  obtais  new 
breeding  stock  for  enhancement  of 
propagation  and  survival  of  the  species. 

Written  data  or  conmients  should  be 
submitted  to  the  Director,  U.S.  Fish  and 
Wildlife  Service,  Office  of  Management 
AvUhority,  4401  North  Fairfax  Drive, 
room  432,  Arlington.  Virginia  22203  and 
must  be  received  by  the  Director  within 
30  days  of  the  date  of  this  pubHcation. 

Documents  and  other  inibnnatitjn 
submitted  with  these  applications  are 
available  for  wview  by  any  party  who 
submits  a  v\Titten  request  for  a  copy  of 
such  documents  to  the  following  office 
within  30  days  of  the  date  of  publication 
of  this  notice:  U.S.  Fish  and  Wildlife 
Service,  Office  of  Management 
Aathonty,  4401  Noith  Fairfax  Drive. 


room  432,  Arlington,  Virginia  22203. 
Phone:  (703/358-2104);  FAX:  (703/35ft- 
2281). 

Dated-  September  13.  t993. 

loan  C«nfieid. 

Acting  Chief,  Braacb  of  Permits,  Office  of 
Management  A  uthority. 

|FR  Ooc.  93-22635  Filed  9-15-93;  8:46  am) 
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Meeting  of  Graat  Lakea  Panel  oa 
Nonindigenoua  Spacias 

agency:  Department  of  the  Interior,  Fish 
and  Wildlife  Service. 
ACTION:  Notice  of  meeting. 

SUMMARY:  This  notice  annouaces  a 
meeting  of  the  Great  Lakes  Panel  on 
Nonindigenous  Species  (Great  Lakes 
Panel),  a  committee  of  the  Aquatic 
Nuisance  Species  Task  Force.  A  number 
of  subjects  will  be  discussed  during  the 
meeting  including:  an  update  on  the 
implementation  of  the  Nonindigenous 
Aquatic  Nuisance  PTeventior  and 
Control  Act  of  1990;  Ae  Intentional 
Introductions  Policy  Rmriew  draft 
Report  to  Congress  and  the  draft  RaBa 
Control  Program,  implementation  of  the 
Information>'Education  Strategy;  a 
presentation  aa  the  Intematiaoal  Joint 
Commission's  "Ecosystem  Framework"; 
status  of  Staie  initietives  in  ANS 
PreventioB  and  Control;  aad  aew  issues/ 
policy  positions. 

DATES:  The  Gre^  Lakes  Panel  will  meet 
from  8:30  a.m.  to  4  p.m.  on  Friday, 
October  8, 1993. 

ADDRESSES:  The  Great  Lakes  Panel 
meeting  will  be  held  a*,  the  RsdissoB 
Hotel,  505  West  Supenw  Street,  Ehiltith, 
Minnesota. 

FOR  FURTHER  IMTORWTWN  CONTACT: 
Kathe  Glassner-Shweyder.  Great  Lakes 
Commission,  the  Argus  II  Building.  400 
Fourth  Street.  Ann  Arbor.  Michigan,  at 
(313) 665-9135. 

SWPLEMENrAAY  mFORMAiKMi:  Pursuant 
to  Section  10(a)(2)  of  tke  Federal 
Advisory  Committee  Act  (5  U.S.C.  App. 
I),  this  notice  announces  a  meeting  of 
the  Great  Lakes  Panel  on  Nomndigenous 
Species  established  under  the  authority 
of  the  Nonindigenous  Aquatic  Nuisance 
Prevention  and  Control  Act  of  1990 
(Pub.  L.  101-646, 104  Stat  4751. 16 
U.S.C.  4701  et  seq.,  November  29, 1990). 
Minutes  of  the  meetings  will  be 
maintained  by  the  Coordinator.  Aquatic 
Nuisance  Species  Task  Force,  Room 
840.  4401  North  Fairfax  Drive. 
Arlington,  Virginia  22203  and  the  Groat 
Lakes  Commission,  the  Argus  Q 
Building,  400  Fourth  Street,  Ann  Arbor. 
MlsUgan  4«103  and  will  be  available 
far  pobtic  inspactkn  dksiHg  regalar 


business  hours,  Monday  through  Friday 
within  30  days  following  the  meeting. 

Dated:  September  8. 1993. 
Guy  Edwards. 

Co-Chair.  Aquatic  Nuisance  Species  Task 
Force. 

(PR  Doc.  93-22675  Filed  9-15-93;  8:45  am) 
BMAJNOCOOK  4S«0-a»-M 


DEPARTMENT  OF  JUSTICE 

Lodging  of  Consent  Decree 

In  accordance  with  section  122  of  the 
Comprehensive  Environmental 
Response,  Compensation  and  Liabihty 
Act.  as  amended  ("CERCLA").  42  U.S.C 
9622,  and  the  policy  of  the  Department 
of  Justice.  28  CFR  50.7.  notice  is  hereby 
given  that  a  complaint  styled  United 
States  V.  Arthur  Beianger  et  a}.,  Q\al 
Action  No.  91-0288-1,  was  filed  in  the 
United  States  District  Court  for  the 
Western  District  of  Missouri  on  March 
29,  1991.  On  July  16,  1993  a  consent 
decree  was  lodged  with  the  Court  in 
settlement  of  the  allegations  in  the 
complaint.  The  proposed  consent  decree 
settles  the  government's  claims  set  forth 
in  the  complaint  pursuant  to  Sections 
104  and  107  of  CERCLA,  42  U.S.C  9604, 
9607,  for  the  recovery  of  costs  ineorred 
by  the  United  States  during  a  removal 
action  undertaken  in  response  to 
releases  of  hazardous  substances  from 
the  B  &  B  Salvage  located  in 
Warrensburg  Missouri.  The  complaint 
alleged,  among  other  things,  that  the 
defiandants  eimar  owned  or  operated  a 
facility  at  which  hazardous  substances 
were  disposed  of,  or  arranged  for 
disposal  of  hazardous  substances  at 
such  a  facility,  and  that  the  United 
States  incurred  costs  in  response  to  the 
release  of  hazardous  substances  from 
the^a. 

Under  the  terms  of  the  proposed 
consent  decree,  the  defendants  agree  to 
pay  the  United  States  the  sum  of 
$1,215,880  far  past  response  costs 
incurred  by  the  government  at  the  Site. 

The  Department  of  Justice  will  receive 
coDunents  relating  to  the  proposed 
consent  decree  for  a  period  of  30  days 
from  the  date  of  this  publication. 
Comments  should  be  addressed  to  the 
Assistant  Attorney  General  of  the 
Environment  and  Natural  Resources 
Division.  Department  of  Justice,  lOth 
and  Pennsylvania  Avenue,  NW., 
Washington,  DC  20530.  All  comments 
should  refer  to  United  States  v.  Arthur 
Belanger  ef  ai.,  D.J.  Ref.  90-11-2-226B. 

The  proposed  consent  decree  may  be 
examined  at  the  Consent  Decree  Library, 
1120  G  Street.  NW.,  4th  Floor. 
WasbingtOB.  DC  29005,  (202)  624-0692. 
A  capy  of  tin  proposed  consent  decree 
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may  be  obtained  in  person  or  by  mail 
from  the  Consent  Decree  Library.  In 
requesting  a  copy,  please  enclose  a 
check  in  the  amount  of  $21.50  (25  cents 
per  page  reproduction  costs)  payable  to 
Consent  Deirree  Library.  The  proposed 
Consent  Decree  may  also  be  reviewed  at 
the  Environmental  Protection  Agency. 
Office  of  Regional  Counsel,  EPA  Region 
Vn.  726  Minnesota  Avenue,  Kansas 
City.  Kansas  66101  and  the  Office  of  the 
United  States  Attorney,  549  Grand 
Avenue,  Kansas  City.  Missouri  64106, 
lohn  C  Cruden. 

Chief.  Environmental  Enforcement  Section. 
Environment  and  Natural  Resources  Division. 
(FR  Doc  93-22591  Filed  9-15-93;  845  am) 
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DEPARTMENT  OF  LABOR 

Employment  and  Training 
Administration 

Attestations  Filed  by  Facllltiea  Using 
Nonimmigrant  Aliens  as  Registered 
Nurses 

AGENCY:  Employment  and  Training 
Administration,  Labor. 
ACTION:  Notice. 

SUMMARY:  The  Department  of  Labor 
(DOL)  is  publishing,  for  public 
information,  a  list  of  the  following 
health  care  facihties  which  plan  on 
employing  nonimmigrant  alien  nurses. 
These  organizations  have  attestations  on 
file  with  DOL  for  that  purpose. 
AOORESSES:  Anyone  interested  in 
inspecting  or  reviewing  the  employer's 
attestation  may  do  so  at  the  employer's 
place  of  business. 

Attestations  and  short  supporting 
explanatory  statements  are  also 
available  for  inspection  in  the 
Immigration  Nursing  Relief  Act  Public 
Disclosure  Room,  U.S.  Employment 


Service,  Employment  and  Training 
Administration,  Department  of  Labor, 
room  N4456.  200  Constitution  Avenue, 
NW..  Washington.  DC.  20210. 

Any  complaints  regarding  a  particular 
attestation  or  a  faciUty's  activities  under 
that  attestation,  shall  be  filed  with  a 
local  office  of  the  Wage  and  Hour 
Division  of  the  Employment  Standards 
Administration,  U.S.  Department  of 
Labor.  The  address  of  such  offices  are 
fotmd  in  many  local  telephone 
directories,  or  may  be  obtained  by 
writing  to  the  Wage  and  Hour  Division, 
Employment  Standards  Administration, 
Department  of  Labor,  room  S3502.  200 
Constitution  Avenue  NW.,  Washington, 
DC.  20210. 
FOR  FURTHER  INFORMATION  CONTACT: 

Regarding  the  Attestation  Process: 
Chief,  Division  of  Foreign  Labor 
Certifications,  U.S.  Employment 
Service.  Telephone:  202-219-5263  (this 
is  not  a  toll-free  number). 

Regarding  the  Complaint  Process: 
Questions  regarding  tne  complaint 
process  for  the  H-lA  nurse  attestation 
program  shall  be  made  to  the  Chief. 
Farm  Labor  Program.  Wage  and  Hour 
Division.  Telephone:  202-219-7605 
(this  is  not  a  toll-free  number). 
SUPPLEMENTARY  INFORMATION:  The 
Immigration  and  Nationality  Act 
requires  that  a  health  care  facility 
seeking  to  use  nonimmigrant  aliens  as 
registered  nurses  first  attest  to  the 
Department  of  Labor  (DOL)  that  it  is 
taking  significant  steps  to  develop, 
recruit  and  retain  United  States  (U.S.) 
workers  in  the  nursing  profession.  The 
law  also  requires  that  these  foreign 
nurses  will  not  adversely  affect  U.S. 
nurses  and  that  the  foreign  nurses  will 
be  treated  fairly.  The  facility's 
attestation  must  be  on  file  with  DOL 
before  the  Innmigration  and 
Naturalization  Ser\ice  will  consider  the 


facility's  H-IA  visa  petitions  for 
bringing  nonimmigrant  registered 
nurses  to  the  United  States.  26  U.S.C. 
1101(a)(15)(H)(i){a)  and  1181(m).  The 
regulations  implementing  the  niu^ing 
attestation  program  are  at  20  CFR  part 
655  and  29  CFR  part  504.  55  FR  50500 
(December  6. 1990).  The  Employment 
and  Training  Administration,  pursuant 
to  20  CFR  655.310(c).  is  publishing  the 
following  list  of  facilities  which  have 
submitted  attestations  which  have  been 
accepted  for  filing. 

The  list  of  facilities  is  published  so 
that  U.S.  registered  nurses,  and  other 
persons  and  organizations  can  be  aware 
of  health  care  facilities  that  have 
requested  foreign  nurses  for  their  staffs. 
If  U.S.  registered  nurses  or  other  persons 
wish  to  examine  the  attestation  (on 
Form  ETA  9029)  and  the  supporting 
doctmientation.  the  facility  is  required 
to  make  the  attestation  and 
documentation  available.  Telephone 
numbers  of  the  facilities'  chief  executive 
officers  also  are  listed,  to  aid  public 
inquiries.  In  addition,  attestations  and 
supporting  short  explanatory  statements 
(but  not  the  full  supporting 
documentation)  are  available  for 
inspection  at  the  address  for  the 
Employment  and  Training 
Administration  set  forth  in  the 
ADDRESSES  section  of  this  notice. 

If  a  person  wishes  to  file  a  complaint 
regarding  a  particular  attestation  or  a 
facility's  activities  under  that 
attestation,  such  complaint  must  be 
filed  at  the  address  for  the  Wage  and 
Hovu-  Division  of  the  Employment 
Standards  Administration  set  forth  in 
the  ADDRESSES  section  of  this  notice. 

Signed  at  Washington.  DC.  this  9th  day  of 
September  1993. 
Robert  A.  Schurfl, 
Director,  United  States  Employment  Service. 


DiviSiON  OF  Foreign  Labor  Certifications,  approved  Attestations,  August  i.  1993  to  August  31, 

1993 


CEO-name/fadlity  name/address 


State 

Approval 
date 

AL 

08/18/93 

AZ 

08/12/93 

AZ 

08/13/93 

AZ 

08/20/93 

AZ 

08/31/93 

CA 

08/02/93 

CA 

08/02/93 

CA 

08A)3/93 

CA 

08^05/93 

CA 

08A>S/93 

CA 

08A>9/93 

CA 

08/11/93 

CA 

08/11/93 

Chailes  C.  Coivert,  Shelby  Medical  Ctr..  1000  Rrst  Street  North,  Alabaster  35007.  205-664-5736 

Arthur  K.  Gross,  Kingnian  Regional  Medical  Ctr.,  3269  Stoddon  Hill.  Rd.,  Kingman  86401.  602-757-0600  

Ms.  Baft>ara  L  Brown,  The  Village  Green  Nursing  Home,  Phoenix  85014,  602-264-6274 

Ms.  Mary  Stamiann  Harrison.  St.  Luice's  Medical  Ctr.,  1800  E.  Van  Buren,  Phoenix  85006,  602-251-8336 

Mr.  Pat  Wilson,  Safford  Care  Ctr..  1933  Peppertree  Drive,  Safford  85546,  602-428-4910 

Mr.  Ephraim  Barsam.  Nursing  Management  Services  (USA)  Inc..  lu>8  /^eies  90067,  310-553-6024  

Mr.  Vincent  Guinan.  St.  Vincent  Medical  Ctr..  2131  West  Third  Street  Los  Angeles  90057,  213-484-7033 

Not  complete.  Uttle  Company  of  Mary  Pavillo,  4320  Maricopa  Street  Tonance  90503,  310-643-6900  

Suwaran  Brar,  White  Cap  Nursing  Agency.  2500  Marconi  Avenue.  #108.  Sacramento  95821,  916-484-0144  

Mr.  Janee  M.  Waklo,  Baywood  Convalescent  Hosp.,  550  Patterson  Boulevard.  Pleasant  Hill  94523,  510-839-3400 

Ms.  Nancy  P.  ViRalba,  Prime-American  Nursing  Source,  17199  W.  Bernardo  Dr.  #108,  San  Diego  92127,  619-674- 
4714. 

Mr.  Reetle  F.  Payo,  Nurse  of  WeObest  inc..  629  Eremlwid  Drtve,  Covlna  91723.  818-332-4449 

Mr.  Robert  Qoid.  Los  Bano  Community  HospNal.  520  West  T  Strsel.  Los  Bancs  93635,  209-826-0591  
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Divtsttw  OF  FORBQv  Labor  CEB-nFK:ATo«,  Apppoved  attesta;tk3ns»  August  t,  tSTOTo  August  3i. 

1993— Corrtmued 


CEO-name/facility  nama/addms 


Ka«dMp  S  Brar,  STAT  K4edical  Servteas Jnc..  6430  Swwrt  Bouiavard.  MoHywoa*  90028,  2l3-4R-tli» 

Mr.  Thoows  Q-  Neft.  St  Mary  Daserl  Valley  Hosprt,  18300  Htghwayi  W,  Apple  Vdlty  12307,  S19-24e-23tt 

Mtl  Sand  J.  Rogers.  Portervtlle  Oevelopmantai  Ctr .  c/o  Primortca  Nbrsins  HCS.  Oaten  93215,  209-782-2250' 
Mr.  WWam  Gamboa.  HsaittKare  Management.  632  East  Yaaamita  AwantM.  MBCtaa  336at,  20»-f7^-5t4» 

Mr.  William  Gamboa,  Merced  Manor,  1255  B  Street,  Mwcari  96340;  2e9-723-aai4  

Ms.  Anni  Chumg,  Self-Help  for  the  Ektorty,  407  Sansome  Street.  Suite  300,  San  Frariclsco  94111,  415-982-9181 

Mr.  W««am  GafT*oa,  La  Sierra  Cara  Ctr.,  2424  M  Street.  Merced  95340.  209-723-4224  

Mr.  William  Gamboa,  Merced  Living  Care  Ctr.,  510  West  26tti  Street.  Merced  95340,  309-723-2911  Z..^. 

Mr.  William  Gamboa,  Madera  Rehab  &  Conval.  Ctr.,  517  Soutti  A  Street,  Madera  93638.  209-673-9228 „. 

Mr.  William  Gamboa.  Awbum  Gardens  Conval.  Hosp..  260  Racetrack  Street.  Airfjum  95604,  91»-885-70St  .....'".. 

Mr.  Eduardo  H.  Manatg,  lr»teina8onai  Medical  Recruttere.  Ine .  San  Dtego,  9213©.  619-267-0553 

Mr.  William  Gamboa,  Colony  Patk  Cara  Canter.  159  East  Orangeburg  Averwe.  Modesto  3»50.  20&  5a§  afltl 

Mr.  RidMftf  P.  Blinn.  Faifoaks  Hedtthcaw  Ctr .  The  HUmavan  Corpotanon.  Caimic*aal  95808.  916-944-4312 

Mr.  RMm(8.P.  Bllnn.  Hiltttai««  San  Francisco,  The  Hillha»«n  Corp..  San  F.-andaea  MIOS.  415-673-8405  „ 


Mr.  Robert  J.  Myers.  Pleasanton  Conwal.  Hospital.  300  Neal  Street  Pleasanton  94568,  5tQ-4«2-2400 

Ms.  Alberta  Brasfietd.  J.a  Johnson  Nursing  Ctr.,  Urtjan  Shelters  &  Health  Care  Systarns.  DC  20001,  202-28^7715 

Mr.  Ephralm  Barsam,  Nursing  Managen>ant  Sendees  (USA)  Inc.,  St.  Petersborg  337T3,  813-321-2411  ...,..„,. . 

Mr.  Bnan  Keeley,  Bafitlst  Ho^laJ  of  Miami,  8900  North  Kendall  Drtve,  Miami  xm,  305-273-2323 Z. 

Epifania  L.  Ramos,  STAT  Care  Health  Services,  54ff  Wfarthweot  l8Sth  St..  Rd..  Nerth  Mto»tl  33169.  305-944-0971  

Mr.  Edwin  Brown,  Flortda  Community  llaoHh  Ctr.,  5601  Cei$otam  Way,  Suite  320,  Wast  Palm  Beach  33407.  407-684- 
0600. 

Ms.  Miriam  Cosk).  Hialeah  Hospital.  85t  East  25th  Stread  Hlalaali  33613.  30&-69a^l00- . 

Mr.  QaiSwdM.  J.  Daauiaiw.  TJ..C.  St  Pajarsburg.  Inc.,  1736  Ninth  StraatS..  SC  PalersfcurB.  33705,  813-821-88« ...._ 

Mr.  Denny  DaNaraaaK,  Ftodda  Medical.  Ctr.  HospitaT,  5000  Wast  Oakland  Padt  Btvd.  Fat  Laudanlale  33313.  305- 
735-6000. 

Mr.  Richard  P.  B8nn.  THusvina  Nursing  &  Conval.,  The  HHIhaven  Corporation,  Tltusvtlte  32796,  407-269-5720 

Mr.  Dof«»tf  A.  Anitofson,  Evargladas  MBmorial  Hospital,  200  South  BarfleW  Highway,  Pahofca»  33476,  407-92i«-52a0 

Ms.  Joaft  B.  Hon  Lalwshora  Helghta  Nursing  Ctr,  1293  OawaofwWa  Hwyt,  Oaiwee»l»>»  38689,  404-536-399T  

Mr.  JehaA.  Draw;  Altana  Region*  Mad.  Ctr.,  1199  PitaeaA«anua.  Atiian*  38808,  7Q6-54S>^877 

Joanne  T.  Jurtcovic,  Mercy  Health Cana and  Rahatoi.  19000' South IWatad,  liiimiMnml  88438^ 708-967-9200  .  . . 

Ms.  Malka  MermeltfalB,.  Lafea Franc  HaaMwara  C^.,  7«1»'  H.  SharW«i,  CMeaga  60826,^  319-743-771 1  _.  . 

Charlotte  Kohn,  BlrciMvg«#  Plaa»  Nunios  asd  Rehab.  Or.,  Chicago  60626,  312-274-4485 

Lucille  R.  Engeteman,  Pershing  Convaiaacanl  Home^  3900  S.  Oak  Parte  Avanua.  SUcknay  604Q2.  708^484^-^43. 

Carolyn  A.  Lolland,Ralllno,  Hate.  Manoi,36V5  16th  Street  Zion  60099,  70ft-746-8382 . 

Peter  FrtadaH,  JacKson  Paik  Hospital  and  Medical  Ctr,  CWcago  60849,  3T2-947-7500 

Mr.  MIchasN.  Fritz.  The  C*1»  Foundattoo  Hospital,  611  WtatP»<t  Urtiana  6190t,  217-383-3311  „. 

Mr.  RoOart  Rulttowaki.  Seott  SubmOan  Hospital,  17800  S.  Kedala  Avenwav  Hteel  Cmst  8»4g»;  70ft-799'4000 

Sueaiy  Km,  Gw«wt  Pf eteeataiwlB,  Ihr.,  7144  N.  Kaeton  Awanua,  Uncotawaatf  •ai4«  7a»-877-0022  

Morria  Estoimas,  BowOonniia  Tanaca.  133  Mohawli  Drtost.  Daaitoaiaiai*  808r*4.  81S-9a»-4790  -„    

Morris  Esfomtaa.  Lakft  Parti  Canlac  919  Vlteshingtaii  P««(,  WnAagan  80085.  70§-623>-»MK) 
John  Harper,  SQ«lh:ShQiia  HaapiW.  8812  S.  Cawdoa  Awanua.  Ct«ca0a«Oft17.  3U-788-«10 
Tall  Tzur,  Royal  Terrace  HeaMwara  Gtii..  Inc.,  McHanty  6005D.  815-34«-260Q  _ 


Ms 
Mr. 
Mr. 

Mr. 
Mr. 
Ms 


OonM  Basil  SpiinUa,  MttAmaitea.  Conval.  Ct.,  4920  N.  Kamnora.  Ct^ca^  SQ64Q,  312-768-2700 , 

Ms.  Unda  Sftyavttz.  Sturdy  Mameiial  Hosptal,  Inc.,  2TT  PSrtc  Street,  AflJeboro  0nj3.  508-222-5200 

Vlto  Munaco,  CXjaflcara  Nursing  Mbnia.  695  East  Grand  Boulevard,  Detroit  48207.  3T3-925-W55 

Vite  Monaco,  Alpha  Annar  Ntining  Horoa,  609  East  Grand  Boulevard,  OatroK  48B07,  319-8B3>4262 

Mr.  DebnoaEsh,  Bathaify  Gaw  Gfr.,  48296  G.R.  390,  Bkxxnlngdale  49026,  ei8-62V338a 

Vlto  MiwaoB,  Mpaa  Manar  Nuialns  IHoaw,  440  East  Grand  Boulevard.  Detroit  48287,  313-«»8-2900  

Mr.  John  E-BanattOr^  Gnat  LakaaRa^^  Rehab.  Haa^s.  22401  Faalar  WMar  Diiva,  SaatMatd  48075.  3T3-66ft-15Q0 

Mr.  Moms  Estonnaa,  Cadam  HaaMhCaiv.  8400  Tha  Cadart  Court.  Cadaia  HiUa630l«v  314-285-1777  

Mr.  Morris  Eslomiaa.  Romooa  Vita  Heam>care  Ctr.,  Ltd.,  Kansas  CMy  64154, 8l«-436r^K5 

Mr.  Morris  Estonnas,  Crave  Couar  Healtheaw  Ctr.,  12706  OBva  Blvd.,  Crave  Ca;ar  83141. 314-434-8361  ....._ 

Mr.  Morris  Esfoimes.  North  Show Convalaaeant  Ctr.,  610  Prigga  Road;  St.  Louis  63138,  3-14-741-9393 

Ms.  Frances  Missar.  Canrar  Living  Ctr..  321  East  Carver  Siraat,  Otoiham  27704,  919-471^-3558 „ ..    . 

Thomas  E.  Ford,  Brtan  Canter  Ntirsing  Care,  3000  llololBnUwa.  rweigh  276ne,  »l»-a81«-6045  

George  Nya,  \%spara  Nursing  Home,  TO88  College  Street  WMtasbow  28897,  91«'-838-n41  _ 

Mr.  RiehaitfP.  Blinn.  HMitawan  S«mn)d»reA  Conval..  I  Ifl—iaii  Caiyeratov  HUalgh  ntm,  919-231-8150 

Mr.  Mania  VMaast,  Cadar  Oataa  Caia  C»!..  131 1  Dudiam  Awamia.  SouVi  PWnRsid  Q7080i  888-287-0555 

Mr.  MichaaTP.  Duffy,.  Eaaaa  Gbuaty  Maapttal  Ctr.,  125  Fairview  Avenue,  Cedar  Grava  07089,  201-228-8088'.. 

Mr.  Thomas  QoUman.  Bayaaaia  Ceawwnlty  Hospital,  727  N.  Beers  Stiaat  Holmdal  07733, 90»-739-6»a8 „ 

C.  Beth  Kelly,  Lakawoad  Nursing  CUl..  285  Rh«ar  Avenue.  Lakewood  08701.  908-901-7791 „ 

Yvonne  KkxA,  Water's  Edge  Convalaccant  Ctr..  512  Union  Street  Trenton  0861 ' ,  609-383-8622 

Mr.  Nathan  Rshman.  Plaza  Nursing  A  Conual.  Ctr.,  456  Ralwayf  Auanua.  EUzahaOi  07202. 906-354-1308' 

Mr.  Ltoyd  R.  Currier.  Christ  Hospital,  176  PaDsada  Avanua,  Jersey  C«y  07306. 201-796-8355  

Daf>i<an».  ILeahay.  Taranca  CawMnat  Cdola  Health  Cars,  Naw  Vtjrk  t0029  21?-38O-3820 „ „., 

Kri8lwwn>  OMaiia.  Vietvy  ManiuiW  Hospital,  699  92(Kf  Stiaat  BrooMyn  11228;  7W-530-1286  _....„_ 

Ms.  CaroTRipkasr,  WsWaf  Waisa  Saw4c»  at  New  Yoia  Hama  Cara,  Naw  Yortc  f988T.  213-794-9200 

Mr.  Miguel  fqa»aai,.J:„liaiai  I  sBBBaaypuLlul  Cara,  Ctr..  Ins..  Btaaa  1046*.  7l»-67»-W80  — ^ 

Mr.  QHka*  PadaMu  OaagMM  8»iBBito«arlatric  Ctr.^ 

Mtehaal  nidwnlii.SaM8»llMBaa  fTwiiaiHluu  Hospital,  Ocaanskla  l'R73E. S1»-; 


State 


CA 

CA 
CA 
CA 

CA 
CA 
CA 
CA 
CA 
CA 
CA 
CA 
CA 
tCA 
CA 
DC 
R. 
FL 
FL 
FL 

FL 
Ft 

FL 

FL 

FL 

GA 

GA 

IL 

IL 

IL 

IL 

IL 

IL 

IL 

IL 

IL 

IL 

IL 

IL 

IL 

IL 

MA 

Ml. 

Ml 

Ml 

m 

Ml 
MO 
MO 
MO 
MO 
NC 
NC 
NC 
NC 
NJ 
NJ 
NJ 
Nil 
NJ. 
NJ 
NJ 
NY 
NY 
.NT 
■fft 

:Nnr 


Approval 
date 


08^3/93 
08/16/93 
08^18/93 
Oar23«3 
0a<23/93 
08/23/93 
08;/23/93 
08/23«3 
00/23193 
08/2303 
98/23^93 
08/23«93 
08/26/93 
Q8S6«3 
0SA31iS3 
08/02«3 
8a«2A3 
08/02/93 
0aiO«l83 
e6/T8«3 

oanasQ 

Oft(1^A3 

08/26183 
08/31/93 
08W&93 

(W31/93 
08/0083 

08^0393 

Oa/03A3 

oa/<^93 

08/03/93 
0»05«3 
68«)5/93 
08/08/93 
08^11/63 
08/16/93 
08/30/93 
0»30/93 
08/31/99 
08M>5A3 
Q8«afi3 
0aA}3/S3 
08/09/93 
08/1 1i93 
QBaUB3 
08ni/93 
08/1^93 
08/T3/93 
0»1«93 

ea/03«3 

08/05/93 
OaJW93 
08/30/93 
08/02/93 
08/02/93 
0»03«3 
0&O3I9Q 
9«0«93 
08/25/93 
08a6«^ 
&U0SJ93 
08/0303 
Q8AW93 
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Division  of  Foreign  Labor  Certircations.  Approved  Attestations.  August  i.  1993  to  August  31. 

1993 — Continued 


CEO-name/fadllty  name/address 


Mr  Chartes  Miller.  Augustana  Lutheran  Home,  1680  601h  St..  BrooWyn  11204,  71&-232-2114  

Mr  Ranyyxl  W  Acker,  Hosprtai  Corporation  of  White  County,  Inc.,  Sparta  38563,  615-738-9211  

Brenda  Chung.  Nightengaie  Services.  6220  WestparV.  Suite  220.  Houston  77057,  71^-780-0697  .... 

Ms.  Bemelce  Hill,  Ten-ell  Care  Ctr..  204  West  Nash  Street,  Teaell  75160,  214-563-7668 

Mr  George  H.  McCoy,  St.  Croix  Hospital.  4007  Est  Diamond  Ruby,  St  Croix  00820.  809-778-6311 
Total  attestations — 87 


Approval 
date 


08/24/93 
08/18/93 
08/02/93 
08/18/93 
08/23/93 


IFR  Doc  93-22663  Filed  9-15-93;  845  ami 

BtUJNO  CODE  4510-30-H 


NATIONAL  COMMISSION  FOR 
EMPLOYMENT  POLICY 

Meeting  Cancellation 

action:  Notice  of  cancellation  of 
meeting. 

SUMMARY:  Notice  is  hereby  given  that 
the  September  23rd  and  24th.  1993 
meeting  of  the  National  Commission  For 
Employment  Policy,  has  been  cancelled. 
Notice  of  the  meeting  had  been 
previously  published  in  the  Federal 
Register  of  September  8,  1993  (58  PR 
47295).  The  Commission  will  announce 
when  the  next  meeting  will  be  held. 
FOR  FURTHER  INFORMATION  CONTACT: 
Barbara  C.  McQuowti,  Director,  National 
Commission  for  Employment  Policy. 
1522  K  Street  NW..  suite  300, 
Washington,  DC  20005,  (202)  724-1545. 

Signed  at  Washington,  DC,  this  10th  day  of 
September  1993. 
Barbara  C.  McQuovm. 

Director.  Satioral  Commission  for 
Employment  Policy 

[FR  Doc.  93-22662  Filed  9-15-93.  8:45  ami 
BIUJNG  COOE  4S10-23-M 


NATIONAL  FOUNDATION  ON  THE 
ARTS  AND  THE  HUMANITIES 

Humanities  Panel;  Meeting 

AGENCY:  National  Endowment  for  the 

Humanities. 

ACTION:  Notice  of  meetings 

SUMMARY:  Pursuant  to  the  provisions  of 
the  Federal  Advisory  Committee  Act 
(Pub.  L.  92-463,  as  amended),  notice  is 
hereby  given  that  the  following 
meetmgs  of  the  Humanities  Panel  will 
be  held  at  the  Old  Post  Office,  1100 
Pennsylvania  Avenue  N\V.,  Washington, 
DC  20506. 

FOR  FURTHER  INFORMATION  CONTACT: 
David  C.  Fisher,  Advisory  Committee 
Management  Officer.  National 
Endov\rment  for  the  Humanities, 


Washington,  DC  20506;  telephone  (202) 
606-8322.  Hearing-impaired  individuals 
are  advised  that  information  on  this 
matter  may  be  obtained  by  contacting 
the  Endowment's  TDD  terminal  on  (202) 
606-8282. 

SUPPLEMENTARY  INFORMATION:  The 
proposed  meetings  are  for  the  purpose 
of  panel  review,  discussion,  evaluation 
and  recommendation  on  applications 
for  financial  assistance  under  the 
National  Foundation  on  the  Arts  the 
Humanities  Act  of  1965,  as  amended, 
including  discussion  of  information 
given  in  confidence  to  the  agency  grant 
applicants.  Because  the  proposed 
meetings  will  consider  information  that 
is  likely  to  disclose:  (1)  Trade  secrets 
and  commercial  or  financial  information 
obtained  from  a  person  and  privileged 
or  confidential;  or  (2)  information  of  a 
personal  nature  the  disclosure  of  which 
would  constitute  a  clearly  unwarranted 
invasion  of  personal  privacy,  pursuant 
to  authority  granted  me  by  the 
Chairman's  IDelegation  of  Authority  to 
Close  Advisory  Committee  meetings, 
dated  July  19.  1993, 1  have  determined 
that  these  meetings  will  be  closed  to  the 
public  pursuant  to  subsections  (c)(4), 
and  (6)  of  section  552b  of  Title  5.  United 
States  Code. 

1.  Date:  October  4,  1993 
Time:  9  a.m.  to  5  p.m. 
Room:  526 

Program:  This  meeting  will  exchange 
views  on  ways  by  which  the  Public 
Humanities  Projects  Program  can 
more  fully  meet  the  mission  of  the 
Division  of  Public  Programs — to 
engage  all  Americans  in  the  study 
of  human  history  and  culture 
through  the  humanities.  Interested 
members  of  the  public  are  welcome 
to  attend. 

2.  Date:  October  7, 1993 
Time:  9  a.m.  to  5  p.m. 
Room:  315 

Program:  This  meeting  will  review 
Editions  and  Translations  Program 
applications  in  Music,  Philosophy 
and  History  of  Science,  submitted 
to  the  Division  of  Research 
Programs,  for  projects  beginning 
after  April  1,  1994. 


3  Date:  October  13.  1993 
Time:  9  a.m.  to  5  p.m. 
Room:  315 

Program:  This  meeting  will  review 
Editions  Program  applications  in 
Literature,  submitted  to  the 
Division  of  Research  Programs,  for 
projects  beginning  after  April  1, 
1994. 

4  Date:  October  14-15.  1993 
Time:  8:30  a.m.  to  5  p.m. 
Room:  415 

Program:  This  meeting  will  review 
applications  for  Humanities 
Projects  in  Media  program  during 
the  September  deadline,  submitted 
to  the  Division  of  Public  Programs, 
for  projects  beginning  after  January 
1,  1994. 

5.  Date;  October  15,  1993 
Time:  9  a.m.  to  5  p.m. 
Room:  315 

Program:  This  meeting  will  review 
Editions  Program  applications  in 
History,  submitted  to  the  Division 
of  Research  Programs,  for  projects 
beginning  after  April  1,  1994. 

6.  Date:  October  18. 1993 
Time:  9  a.m.  to  5  p.m. 
Room:  315 

Program:  This  meeting  will  review 
Translations  Program  application  in 
.  Arabic,  Persian,  and  Asian  Studies, 
submitted  to  the  Division  of 
Research  Programs,  for  projects 
beginning  after  April  1.  1994. 
7  Date:  October  21-22,  1993 

Time:  8:30  a.m.  to  5  p.m. 

Room:  415 

Program:  This  meeting  will  review 
applications  submitted  to 
Humanities  Projects  in  Media 
program  during  the  September 
deadline,  submitted  to  the  Division 
of  Public  Programs,  for  projects 
beginning  after  January,  1994. 
8.  Date:  October  28. 1993 

Time:  9  a.m.  to  5  p.m. 

Room:  315 

Program:  This  meeting  will  review 
Translations  Program  applications 
in  History  and  Anthropology, 
submitted  to  the  Division  of 
Research  Programs,  for  projects 
beginning  after  April  1,  1994. 


9.  Date:  October  28-29. 1993 
Time:  8:30  a.m.  to  5  p.m. 
Room:  415 

Program:  This  meeting  will  review 
applications  submitted  to 
Humanities  Projects  in  Media 
program  during  the  September 
deadline,  submitted  to  the  Division 
of  Public  Programs,  for  projects 
beginning  after  January  1. 1994. 
David  C.  Fiaber, 

Advisory  Committee  Management  Officer 
[FR  Doc.  93-22674  Filed  9-15-93;  8  45  am] 

BILUNG  COOC  7S36-01-M 


NATIONAL  SCIENCE  FOUNDATION 

Meeting 

The  National  Science  Foundation 
announces  the  following  meeting: 

Name:  Advisory  Committee  for 
Engineering. 

Date  and  time:  Oclober  7-8, 1993,  9:30 
a.m.-5  p.m..  Thiusday,  October  7,  8:30 a.m- 
12  Noon,  Friday,  October  8. 

Place:  National  Science  Foundation,  1800 
G  Street,  NW..  room  540,  Washington,  DC 
20550. 

Type  of  meeting:  Open. 

Contact  Person:  Dr.  William  S.  Butcher, 
Advisory  Committee  for  Engineering,  room 
1126,  National  Science  Foundation, 
Washington,  DC  20550.  Telephone:  (202) 
357-9571. 

Minutes:  Dr.  William  S.  Butcher  at  the 
above  address. 

Purpose  of  meeting:  To  provide  advice, 
recommendations,  and  counsel  on  major 
goals  and  pohcies  pertaining  to  Engineering 
programs  and  activities. 

Agenda:  Discussion  on  issues, 
opportunities  and  futiire  directions  for  the 
Engineering  Directorate;  discussion  of 
Engineering  Directorate  budget  situation  as 
well  as  other  items. 

Dated:  September  13, 1993. 
M.  Rebecca  Winkler, 
Committee  Management  Officer. 
fFR  Doc.  93-22660  Filed  »-15-93;  8:45  am] 
BttJJNO  COOC  7S5S-01-M 


Special  Emphasis  Panel  In  Materials 
Research;  Meeting 

In  accordance  with  the  Federal 
Advisory  Committee  Act  (Pub.  L.  92- 
463,  as  amended),  the  National  Science 
Foundation  annoimces  the  following 
meeting. 

Date  and  Time:  October  4-5, 1993;  8  a.m. 
to  5  p.m. 

Place:  Arizona  State  University,  Tempe, 
AZ. 

Type  of  Meeting:  Qosed. 

Contact  Person:  Dr.  Loretta  J.  Inglehart, 
Program  Director,  National  Facilities  and 
Instoumentation,  Division  of  Materials 
Research,  room  408,  National  Science 


Foundation,  1800  G.  St.  N'W.,  Washington, 
DC  20550.  Telephone:  (202)  357-9789;  FAX 
(202)  357-7959. 

Purpose  of  Meeting:  To  provide  advice  and 
recommendationi  concerning  the  proposal 
submitted  to  NSF  requesting  continued 
financial  support  for  the  Center  for  High 
Resolution  Electron  Microscopy  (CHREM). 

Agenda:  To  review  and  evaluate  the 
proposal  for  the  continued  operation  of 
CHREM 

Reason  for  Closing:  The  proposal  being 
reviewed  includes  information  of  a 
proprietary  or  confidential  nature,  including 
technical  information;  financial  data,  such  as 
salaries;  and  personal  information 
concerning  individuals  associated  with  the 
proposal.  These  matters  are  exempt  under  5 
U.S.C  552b(c),  a(4)  and  (6)  of  the 
Government  in  the  Sunshine  Act. 

Dated:  September  13, 1993. 
M.  Rebecca  Winkler, 
Committee  Management  Officer 
IFR  Doc.  93-22659  Filed  9-15-93;  845  am) 
MUNOCOOC  755S-01-M 


Special  Emphasis  Panel  In 
Undergraduate  Education;  Meeting 

In  accordance  with  the  Federal 
Advisory  Committee  Act  (Pub.  L.  92- 
463,  as  amended),  the  National  Science 
Foundation  announces  the  follovtnng 
meeting: 

Mzjne  Special  Emphasis  Panel  in  Division 
of  Undergraduate  Education. 

Date  and  Time:  October  3, 1993;  7:30  p.m. 
to  9  p.m.,  October  4, 1993;  8:30  a.m.  to  5 
p.m.,  October  5, 1993;  8:30  a.m.  to  5  p.m., 
October  6, 1993;  8:30  a.m.  to  5  p.m.,  October 
7, 1993;  8:30  p.m.  to  5  p.m. 

Place:  Nabonal  Science  Foundation,  1110 
Vermont  Avenue,  NW.,  Washington,  IJC 
20005. 

T^pe  of  Meeting:  Qosed. 

Contact  Person:  Dr.  Terry  Woodin,  Program 
Director,  National  Science  Foundation,  4201 
Wilson  Boulevard,  Arlington,  VA  22230. 
Telephone:  (703)  306-1666. 

Purpose  of  Meeting:  To  provide  advice  and 
recommendations  concerning  proposals 
submitted  to  NSF  for  financial  support. 

Agenda:  To  review-  and  evaluate 
unsolicited  proposab  submitted  to  the 
Teacher  Preparation  CoUaboratives  Reverse 
Site  Panel  Meeting. 

Reason  for  Qosing:  The  proposals  being 
reviewed  include  information  of  a 
proprietary  or  confidential  nature,  including 
technical  information;  financial  data,  such  as 
salaries;  and  personal  information 
concerning  individua.  s  associated  with  the 
proposals.  These  maners  are  exempt  under  S 
U.S.C  552  b.(c)  (4)  and  (6)  of  the  Government 
in  the  Sunshine  Act 

Dated:  September  13, 1993. 
M.  Rebecca  WiBklsr, 

Committee  Management  Officer. 

[FR  Doc  93-22658  Filed  9-1S-93;  8:45  am) 

BHJUNQ  COOC  TSa»-Ot-M 


Special  Emphasis  Panel  In 
Mathematical  Sciences;  Meeting 

In  accordance  with  the  Federal 
Advisory  Committee  Act  (Pub.  L  92- 
463,  as  amended),  the  National  Science 
Foundation  announces  the  following 
meeting. 

Name-.  Special  Emphasis  Pane)  in 
Mathematical  Sciences. 

Date  and  Ttme^.  October  7-8, 1993,  830 
a.m.  to  5  p.m.  each  day. 

Phce:  Room  536,  NSF.  1800  G  Street  NW  . 
Washington,  DC 

Type  of  Meeting  Closed. 

Contact  Person:  Dr.  H.  Jean  Thiebaux, 
Program  Director,  DMS,  room  339,  Nat)on6l 
Science  Foundation,  1800  G  Street  N'W., 
Washington,  DC  20550.  Telephone  (202) 
357-3453. 

Purpose  of  Meeting.  To  provide  advice  end 
recommendations  concerning  proposals 
submitted  to  NSF  for  financial  support 

Agenda.  To  review  and  evaluate 
Collaborative  Research  in  Geosciences, 
Geography,  and  Mathmatical  sciences 
proposals  as  part  of  the  selection  process  for 
awards. 

Reason  for  Closing.  The  proposals  being 
reviewed  include  information  of  a 
proprietary  or  confidential  nature;  including 
technical  information;  financial  data,  such  as 
salaries;  and  personal  information 
concerning  individuals  associated  with  the 
proposals.  These  matters  are  exempt  under  5 
U.S.C  552b(c),  (4)  and  (6)  of  the  GovemDoenl 
in  the  Sunshine  Act. 

Dated:  September  13, 1993. 
M.  Rebecca  Winkler, 
Committee  Mana^ment  Officer. 
[FR  Doc.  93-22661  Filed  9-15-93;  8  45  am) 
BIUMO  COOC  TS5S-01-M 


NUCLEAR  REGULATORY 
COMMISSION 

Twanty^rst  Water  Reactor  Safety 
tnformation  Meeting 

AGENCY:  Nuclear  Regulatory 

Comnussion. 

ACTION:  Notice  of  meeting. 

summary:  The  Twenty-First  Water 
Reactor  Safety  Information  Meeting  will 
be  held  on  October  25-27, 1993,  8:30 
a.m.  to  5  p.m.,  in  the  Bethesda  Marriott 
Hotel,  5151  Pooks  Hill  Road,  Bethesda, 
Maryland  20814. 

The  Water  Reactor  Safety  Information 
Meeting  is  held  annually.  The  purpose 
of  this  meeting  is  to  review  progress  and 
technical  accomplishments  in  research 
programs.  The  meeting  includes  papers 
and  discussions  covering  the  status  of 
research  programs.  The  meeting  is 
international  and  includes  participation 
by  personnel  from  U.S.  Government 
laboratories,  various  research  firms  and 
independent  laboratories,  reactor 
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vendors,  utilities,  universities,  and  a 
number  of  foreign  countries.  This 
meeting  is  sponsored  by  the  NRC  and 
conducted  by  the  Brookhaven  National 
Laboratory. 

The  preliminary  agenda  for  the 
Twenty-First  Meeting  includes  17 
sessions  on  the  following  topics;  Severe 
Accident  Research.  Primary  System 
Integrity,  Advanced  Reactor  Research. 
Thermal  Hydraulics.  Aging  Research, 
Products  and  Applications.  Advanced 
Qjntrol  System  Technology.  Advanced 
Instrumentation  and  Control  Hardware, 
and  Human  Factors  Research. 
Commissioner  Forrest  J.  Remick  of  NRC 
and  Prof.  Leonid  A.  Bolshov,  Director  of 
the  Russian  Academy  of  Sciences, 
Institute  of  Nuclear  Safety,  will  open  the 
meeting. 

Attendees  may  register  at  the  meeting 
or  may  register  in  advance  by  contacting 
Susan  Monteleone,  Brookhaven 
National  Laboratory,  Department  of 
Nuclear  Energy,  Building  130,  Upton. 
NY  11973.  Telephone  (516)  282-7235, 
or  Christine  Bonsby,  Office  of  Nuclear 
Regulatory  Research,  U.S.  Nuclear 
Regulatory  Commission,  Washington, 
DC  20555.  Telephone  (301)  492-3618. 

Dated  at  Rockville,  Maryland,  this  9th  day 
of  September  1993. 

For  the  Nuclear  Regulatory  Commission. 
Alois  J.  BurtU, 

Deputy  Director,  Financial  Management, 
Prixurement  and  Administration  Staff,  Office 
of  Nuclear  Regulatory  Research. 

[FR  Doc.  93-22644  Filed  9-15-93;  8:45  am] 
mUMQ  COOCTWO-OI-M 


DEPARTMENT  OF  STATE 
[Public  Notic*  No.  1866] 

Shipping  Coordinating  Committee 
Assembly  and  Associated  Bodies; 
■Meeting 

The  Shipping  Coordinating 
Committee  (SHC)  will  conduct  an  open 
meeting  at  1  p.m.  on  Wednesday, 
October  6, 1993,  in  room  2415,  at  U.S. 
Coast  Guard  Headquarters,  2100  Second 
Street.  SW..  Washington,  DC  20593- 
0001.  The  purpose  of  the  meeting  is  to 
finalize  preparations  for  the  18th 
Session  of  the  Assembly,  the  17th 
Extraordinary  and  the  71st  session  of 
the  Council,  and  the  Special  one  day 
Joint  session  of  the  Maritime  Safety  and 
Marine  Environment  Protection 
Committees  of  the  International 
Maritime  Organization  (IMO)  which  are 
scheduled  during  the  period  October  22 
through  Novemlrar  5, 1993,  at  IMO 
Headquarters  in  London.  The  purpose  of 
the  meeting  is  to  discuss  the  papers 
received  and  to  draft  U.S.  positions. 


Among  other  things,  the  items  of 
particular  interest  are: 
Reports  of  the  IMO  Committees 
Reports  on  diplomatic  conferences 
Work  program  and  budget  for  1994- 

1995 
Proposed  amendments  to  various 

conventions 

Members  of  the  public  may  attend  the 
meeting  up  to  the  capacity  of  the  room. 
Interested  persons  may  seek  information 
by  writing:  Mr.  Gene  F.  Hammel,  U.S. 
Coast  Guard  Headquarters  (G-CI),  2100 
Second  Street  SW.,  room  2114. 
Washington,  DC  20593-0001  or  by 
calling:  (202)  267-2280. 

Dated:  September  9. 1993. 
GtoSny  Ogden, 

Chairman,  Shipping  Coordinating  Committee 
[FR  Doc.  93-22640  Filed  »-15-93;  8:45  am] 

BIUMQ  COOe  4710-07-11 


DEPARTMENT  OF  THE  TREASURY 

Public  Inforniation  CoMection 
Requirements  Submitted  to  OMB  for 
Review 

September  10, 1993. 

The  Department  of  Treasiiry  has 
submitted  the  following  public 
information  collection  requirement(s)  to 
OMB  for  review  and  clearance  under  the 
Paperwork  Reduction  Act  of  1980, 
PudUc  Law  96-511.  Copies  of  the 
submission(s)  may  be  obtained  by 
calling  the  Treasury  Bureau  Clearance 
Officer  listed.  Comments  regarding  this 
information  collection  should  be 
addressed  to  the  OMB  reviewer  listed 
and  to  the  Treasury  Department 
Clearance  Officer,  Department  of  the 
Treasury,  room  3171  Treasury  Aimex, 
1500  Pennsylvania  Avenue,  NW., 
Washington.  DC  20220. 

U.S.  Customs  Service 

OMB  Number:  1515-0021 

Form  Number:  CF  3499 

Type  of  Review:  Reinstatement 

Title:  Application  and  Approval  to 
Manipulate,  Examine,  Sample  or 
Transfer  Goods 

Description:  Customs  Form  3499  is 
prepared  by  importers  or  consignees 
as  an  application  to  request 
examination,  sampling,  repacking  or 
transfer  of  merchandise  under 
Customs  supervision.  The  form  is  also 
an  application  for  the  manipulation  of 
merchandise  in  a  bonded  warehouse 
and  abandonment  or  destruction  of 
merchandise. 

Respondents:  Businesses  or  other  for- 
profit 

Estimated  NunAer  of  Respondents: 
2,290 


Estimated  Burden  Hours  Per 
Respondent  6  minutes 

Frequency  of  Response:  On  occasion 

Estimates  Total  Reporting  Burden: 
13,740  hours 

OMB  Number  1515-0136 

Form  Number.  None 

Type  of  Review.  Reinstatement 

Title:  Establishment  of  a  Manufacturing 
Warehouse 

Description:  An  application  to  establish 
a  manufacturing  warehouse  is  made 
to  the  district  director  for  the  port  in 
which  the  premises  are  located.  The 
application  must  provide  the  size, 
location,  type  df  manufacture  to  be 
conducted  and  the  kinds  of  materials 
to  be  stored  and  used  therein. 

Respondents:  Businesses  or  other  for- 
profit 

Estimated  Number  of  Respondents:  3 

Estimated  Burden  Hours  Per 
Respondent:  3  hours 

Frequency  of  Response:  On  occasion 

Estimated  Total  Reporting  Burden:  9 
hours 

Clearance  Officer.  Ralph  Meyer  (202) 
927-1552.  U.S.  Customs  Service. 
Paperwork  Management  Branch,  room 
6316. 1301  Constitution  Avenue  NW., 
Washington.  DC  20229. 

OMB  Reviewer.  Milo  Sunderhauf  (202) 
395-6880.  Office  of  Management  and 
Budget.  Room  3001.  New  Executive 
Office  Building.  Washington,  DC 
20503. 

Dale  A.  Morgan, 

Departmental  Reports  Managerrwnt  Officer. 

[FR  Doc  93-22656  Filed  9-15-93;  8:45  am] 

MUJNQ  CODE:  4S30-02-r 


Advisory  Committee  to  the  National 
Center  for  State  and  Local  l^w 
Enforcement  Training;  IMeeting 

AGENCY:  Advisory  Committee  to  the 
National  Center  for  State  and  Local  Law 
Enforcement  Training,  Treasury. 
ACTXHI:  Notice  of  meeting. 

SUMMARY:  The  agenda  for  this  meeting 
includes:  Opening  remarks  by  the 
Director  of  the  Federal  Law  Enforcement 
Training  Center  and  Committee  Co- 
chairs;  training  program  development 
updates  on  Hate/Bias  Crimes.  The 
GREAT  program,  Airborne  Counterdrug 
Operations  Training;  and  status  of 
initiatives— OATO/OSL,  Operation 
Alliance,  Military  Liaison,  and  Drug 
Development  Training  Program. 
DATES:  September  21, 1993. 
ADDRESSES:  Federal  Law  Enforcement 
Training  Center,  Building  94,  Glynco, 
GA  31524. 

FOR  FURTHER  MFORMATION  CONTACT: 
Hobart  M.  Hffiison,  Director,  National 
Center  for  State  and  Local  Law 
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Enforcement  Training,  Federal  Law 
Enforcement  Training  Center,  Glynco, 
GA  31524. 

Dated:  Septembex  8, 1993. 
Hobart  M.  Henson, 

Dtrector.  National  Center  for  State  and  Local 

Law  Enforcement  Training. 

|FR  Doc.  93-22657  Filed  9-15-93;  8  45  ami 

BNXmOCOOC  4(10-33-M 


[TrMaury  Dtractlva  Nurn1>«r:  15-56] 

Delegation  of  Authority  Under  the 
Counterfeit  Deterrence  Act  of  1992 

September  7, 1993 . 

1.  Delegation.  Pursuant  to  the 
authority  vested  in  the  Assistant 
Secretary  (Enforcement)  by  Treasury 
Order  (TO)  105-11,  the  Director.  United 
States  Secret  Service,  is  hereby 
delegated  all  responsibilities  and 
authorities  to  perform  the  functions  of 
the  Assistant  Secretary  (Enforcement) 
with  respect  to  18  U.S.C.  504,  as 
amended  by  the  Ck)unterfeit  Deterrence 
Act  of  1992  (subUtle  E  of  title  XV  of 
Public  Law  102-550),  including: 

a.  The  promulgation  of  regulations 
concerning  color  illustrations  of 
selected  U.S.  currency;  and 

b.  The  establishment  of  a  system 
(pursuant  to  18  U  S.C.  504)  which 
ensures  that  the  legitimate  use  of 
electronic  methods  used  for  the 
acquisition,  recording,  retrieval, 
transmission  or  reproduction  of  any 
obligation  or  other  security,  and 
retention  of  such  reproductions,  by 
businesses,  hobbyists,  press  or  others  is 
not  unduly  restricted. 

In  performing  these  functions,  the 
Director,  or  designee,  shall,  when 
appropriate,  consult  with  the  Advanced 
Counterfeit  Deterrence  Steering 
Committee.  Any  regulations  shall  be 
issued  in  accordance  with  the 
procedures  set  forth  in  Treasury 
Directive  28-01,  "Preparation  and 
Review  of  Regulations." 

2.  Redelegation.  The  Director,  United 
States  Secret  Service,  may  redelegate 
this  authority  in  writing  to  the  Deputy 
Director  or  any  Assistant  Direaor  of  the 
United  States  Secret  Service. 

3.  Authority.  TO  105-11.  "Delegation 
of  Authority  Under  the  Counterfeit 
Deterrence  Act  of  1992,"  dated  June  9. 
1993. 

4.  Office  of  Primary  Interest.  Office  of 
the  Assistant  Secretary  (Enforcement). 
RonaM  K.  NoMe. 

Assistant  Secretary  {Enforcement). 
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Extenaion  of  Saybdt,  Inc.,  Cuatoma 
Gauger  Approval  and  Laboratory 
Accredltationa  to  tha  Site  Located  In 
Wilmington,  North  Carolina 

AGENCY:  U.S.  Customs  Service, 
Department  of  the  Treasury. 

ACTKW:  Notice  of  the  extension  of 
Saybolt.  Inc..  Customs  gauger  approval 
and  accreditation  to  include  their 
Wilmington,  North  Carohna  facility. 

SUMMARY:  Saybolt.  Lie.  of  KeniJworth. 
New  Jersey,  a  Customs  approved  gauger 
and  accredited  laboratory  under  Section 
151.13  of  the  Customs  Regulations  (19 
CFR  151.13),  has  been  given  an 
extension  of  its  Customs  gauger 
approval  and  laboratory  accreditations 
to  include  the  Wilmington,  North 
Carolina  Site.  Specifically,  the  extension 
given  to  the  Wilmington  site  will 
include  the  approval  to  gauge  petroleum 
and  petroleum  products,  organic 
compounds  in  bulk  and  hquid  form  and 
animal  and  vegetable  oils;  and 
accreditations  to  perform  the  following 
laboratory  analyses:  API  Gravity, 
sediment  and  water,  water  by 
distillation,  sediment  by  extraction, 
distillation  characteristics.  Raid  vapor 
pressure.  Saybolt  universal  viscosity, 
percent  weight  of  sulfur,  xylene  content 
of  mixed  xylenes  and  percent 
composition  by  weight  of  benzene, 
toluene  and  xylenes. 

SUPPl£MENTARY  INFOfttlATTON:  Part  151  of 
the  Customs  Regulations  provides  for 
the  acceptance  at  Customs  Districts  of 
laboratory  analyses  and  gauging  reports 
for  certain  products  from  Customs 
accredited  commercial  laboratories  and 
approved  gaugers.  Saybolt.  Inc..  a 
Customs-approved  commercial  gauger 
and  accredited  laboratory,  has  applied 
to  Customs  to  extent  its  Customs  gauger 
approval  and  certain  laboratory 
accreditations  to  its  Wilmington,  North 
Carolina  facility^Rpview  of  the 
qualifications  of^Cybolt,  Inc., 
Wilmington  site  shows  that  the 
extension  is  warranted  and,  accordingly, 
has  been  granted. 

EFFECTIVE  DATE:  September  7, 1993. 

FOR  FURTHER  INFORMATION  CONTACT:  bra 
S.  Reese,  Chief,  Technical  Branch, 
Office  of  Laboratories  and  Scientific 
Services,  U.S.  Customs  Service,  1301 
Constitution  Ave.,  NW.,  Washington. 
DC  20229  (202-927-1060). 


Dated:  September  13, 1993. 
lohn  B.  O'Loughlin, 

Director,  Office  of  Laboratories  and  Scientific 

Services. 
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UNITED  STATES  INFORMATION 
AGENCY 

Training  Program  With  the  Newly 
Independent  Statea:  Armenia, 
Azerbaijan,  Belarus,  Georgia, 
Kazakhatan,  Kyrgyzstan,  Moldova, 
RuasIa,  Tajikistan,  Turkmenistan, 
Ukraine,  and  Uzbekistan 

AGENCY:  United  States  Information 

Agency. 

ACnON:  Notice^request  for  proposals. 

SUMMARY:  The  Office  of  Citizen 
Exchanges  [EJP)  annoimces  a 
competitive  grants  program  for  non- 
profit organizations  to  develop  training 
programs  in  (1)  local  government  and 
public  administration,  (2)  business 
administration  and  business 
development,  (3)  rule  of  law  and  (4) 
independent  media  development  for  the 
following  countries:  Armenia, 
Azerbaijan,  Belarus,  Georgia, 
Kazakhstan,  Kyrgyzstan,  Moldova, 
Russia,  Tajikistan,  Turkmenistan, 
Ukraine,  and  Uzbekistan. 

Interested  applicants  are  urged  to  read 
the  complete  Federal  Register 
announcement  before  addressing 
inquiries  to  the  Office  or  submitting 
their  proposals. 

After  the  deadline  for  submitting  the 
proposal,  USIA  officers  may  not  discuss 
this  competition  in  any  way  with 
applicants  until  final  decisions  are 
made. 

ANNOUNCEMENT  NUMBER:  The 
Announcement  Number  is  E/P-94-7. 
Please  refer  to  this  number  in  all 
correspondence  or  telephone  calls  to  the 
Agency. 

DATES:  Deadhne  for  Proposals:  All 
copies  must  be  received  at  the  U.S. 
Information  Agency  by  5  p.m. 
Washington.  DC  time  on  Friday, 
November  19. 1993.  Faxed  documents 
will  not  be  accepted,  nor  will 
documents  postmarked  November  19. 
1993  but  received  at  a  later  date.  It  is  the 
responsibility  of  each  grant  apphcant  to 
ensure  that  proposals  are  received  by 
the  above  deadline.  Grant  activity 
should  begin  after  April  1, 1994. 

ADDRESSES:  You  must  submit  the 
original  and  14  copies  of  the  proposal, 
as  indicated  in  the  appUcation  checUist 
included  in  the  Application  Package. 
Hie  original  and  two  copies  should 
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contain  all  applicable  TABS.  The  rest  of 
the  copies  should  contain  TABS  A 
through  D  only.  Please  submit  before  the 
application  deadline  to:  U.S. 
Information  Agency.  REF:  Citizen 
Exchange:  Commonwealth  Training 
Program.  Competition  E/P-94-7.  Office 
of  Grants  Management  (E/XE).  301 
Fourth  Street,  SVV.,  room  336. 
Washington.  DC  20547. 
FOR  FURTHER  IsrORMATION  CONTACT: 
Interested  organizations,  institutions 
should  contact  Molly  Raymond. 
Division  Chief  for  Russia/Eurasia 
Programs.  Office  of  Citizen  Exchanges 
(E/PN),  room  216.  United  States 
Information  Agency,  301  4th  Street. 
SW..  Washington.  DC  20547,  telephone: 
202-619-5326.  To  request  a  complete 
Application  Package,  including  all 
necessary  forms  and  guidelines  for 
preparing  proposals  and  specific  budget 
preparation  information,  please  mail 
your  request  or  fax  (202)  619-4350. 

Note:  A  separate  announcement  for 
training  progrims  with  Central  and  Eastern 
Europe  will  be  forthcoming. 

This  NIS  Training  Competition  has 
been  designed  to  respond  to  specific 
training  ne«<is  identified  by  the 
participating  countries  Please  read  it 
carefully  to  determine  which  projects 
qualify  with  what  geographic  areas. 

Overview  cf  the  Newly  Independent 
States  (NIS)  Training  Program 

USIA  is  interested  in  proposals  that 
encourage  the  sp-owth  of  democratic 
institutions  in  the  NIS.  The  main  areas 
are  local  government  and  public 
administration;  rule  of  law;  business 
management;  and  media. 

The  projects  may  include: 
Internships;  study  tours;  short-term, 
non-technical  training;  consultations; 
and  extended,  intensive  workshops 
taking  place  in  the  United  States  or  in 
the  coimtries  listed  in  this 
announcement. 

In  Russia,  preference  will  be  given  to 
projects  in  the  Urals,  Siberia  and  the 
Russian  Far  East. 

We  encourage  applicants  to  design 
creative  training  programs  aimed  at  non- 
English  speakers  both  for  in-country  as 
well  as  for  US  -based  training  projects. 

USIA  is  interested  in  proposals  whose 
design  takes  into  account  the  need  for 
ongoing  sharing  of  information  and 
training.  Examples  include:  "train  the 
trainers"  models;  the  creation  of 
indigenous  training  centers;  plans  to 
create  profiBSsional  networks  or 
professional  associations  to  share 
information. 

Note:  While  this  cxxnpetition  may  fund 
programs  in  which  American  universities 
work  with  NIS  counteipaits.  it  is  not 


Intended  to  be  a  univorsity  linkage  program. 
Such  programs  are  fonded  by  USIA's  Office 
of  Academic  Programs  (E/A)  and  proposals 
whose  purpose  is  to  exchange  faculty  or 
otherwise  suppwrt  direct  academic  linlts 
should  be  submitted  under  the  E/A  RFP  for 
the  University  Linkage  Programs. 

Local  Government  and  Public 
Administration 

USIA  is  interested  in  proposals  for 
training  programs  that  foster  effective 
administration  of  local  and  regional 
governments. 

Programs  in  Public  Administration  for 
Kazakhstan  will  not  be  accepted. 

Proposals  are  encouraged  for  the 
following  themes/topics  which  have 
been  requested  by  USIS  posts  in 
Ukraine  and  Russia: 

•  Russia:  Projects  with  former  party 
schools  which  have  become  personnel 
(or  "cadre")  training  centers  and  are 
attempting  to  adapt  training  to 
requirements  of  public  administration 
in  a  market  economy. 

•  Ukraine:  Priority  will  be  given  to 
programs  on  such  themes  as:  setting  up 
a  civil  service  and  the  concept  of  merit- 
based  recruitment;  the  relationship 
between  government  and  business;  how 
to  create  a  business-friendly 
environment  through  local  laws  and 
practices;  the  American  practice  for 
combatting  corruption  in  law 
enforcement  officials;  governmental 
budgeting  process;  and  taxation.  Some 
Ukrainian  partner  institutions  might 
include  the  Institute  of  Public 
Administration  in  Kiev,  the  Lviv 
Management  Institute,  the  International 
Management  Institute  in  Kiev. 

Rule  of  Law 

Proposals  that  do  not  overlap  or 
duplicate  USAID-funded  projects  will 
be  considered.  For  further  information 
please  contact  the  Office  of  Citizen 
Exchange  (E/PN),  as  indicated  above. 

Business  Administration  and 
Development 

USIA  will  consider  projects  in 
Business  Administration  and 
Development  for  all  NIS  countries 
except  Russia.  Preference  will  be  given 
to  projects  in  the  Central  Asian 
countries.  «|l 

USIA's  definition  orbusiness 
development  and  administration  is 
broad.  It  includes:  small  business 
development,  economic  privatization 
and  agri-business  development, 
including  food  distribution  systems  or 
the  role  of  bmily  farms.  USIA  is 
interested  in  projects  that  strengths 
university  business  departments  and 
provide  management  training  for  people 
already  in  the  worii  place.  In  additioo, 
the  following  USIS  posts  have  expressed 


interest  in  the  following  specific 
themes: 

•  Kazakhstan:  Proposals  that  would 
offer  "train  the  trainers"  models, 
business  simulations  and  programs  that 
would  assist  fledgling  business 
institutes  in  the  country  with  the  basics 
of  market  economics  and 
entrepreneurship;  projects  that  will 
sL'engthen  institutional  and  professional 
relationships  with  such  institutions  as 
the  Kazakhstan  Academy  of 
Management,  the  Kazakhstan  Institute 
of  Management  and  Economics,  or  the 
University  of  Kazakhstan.  Projects 
outside  of  Almaty  are  also  encouraged. 

•  Ukraine:  Proposals  are  encouraged 
on  the  following  themes:  Business 
ethics;  entrepreneurship;  how  to  start  a 
small  business;  how  to  promote 
business;  and  business  curriculum 
development. 

Independent  Media  Development 

Special  consideration  will  be  given  to 
projects  in  media  development, 
especially  for  Ukraine,  with  priority  on 
training  that  takes  place  in  the  United 
States.  USIA  is  interested  in  media 
training  proposals  that  focus  on 
journalistic  training,  management  of 
media  organizations,  fostering 
independent  media.  Journalism  training 
in  basic  skills  and  concepts  could 
include:  effective  writing,  investigative 
reporting,  objectivity,  the  clear  labeling 
of  editorials  and  opinion  pieces, 
intellectual  property  issues  and  ethics. 

Media  management  training  (both 
print  and  electronic)  should  focus  on 
management  of  media  as  a  business: 
management  techniques,  desk  top 
publishing,  advertising,  marketing, 
distribution,  personnel,  public  relations, 
and  the  financial  benefits  and  pitfalls  of 
journalistic  advocacy.  USIS  posts  in  the 
following  countries  have  indicated  their 
priority  themes: 

•  Georgia:  Proposals  in  media 
training  that  include  a  U.S.-based 
internship  for  six  to  eight  weeks  for 
print  and  TV  journalists.  The 
participants  would  be  selected  directly 
by  the  U.S.  Embassy. 

•  Ukraine:  The  following  topics  have 
priority:  ethics  in  journalism;  straight 
news  reporting;  marketing  and 
advertising  in  print  and  broadcast 
media. 


Programmatic  Considerations 

Pursuant  to  the  Bureau's  authorizing 
legislation,  programs  must  maintain  a 
nonpolitical  character  and  should  be 
balanced  and  representative  of  the 
diversity  of  American  political,  social 
and  cultural  life. 

USIA  will  give  careful  consideration 
to  proposals  that  demonstrate: 
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(1)  In-depth,  substantive  knowledge  of 
the  issues  of  concern  to  these  countries; 

(2)  First-hand  connections  with  the 
institutions  in  the  country  and  a 
commitment  to  continue  the 
institutional  relationship  after  the 
completion  of  the  grant  period; 

(3)  The  capacity  to  organize  and 
manage  the  exchange,  including 
appropriate  orientation  for  the 
participants,  handling  of  all  pro- 
departure  arrangements  and 
coordination  of  the  program  in  the 
United  States.  Specific  arrangements 
will  vary  by  country;  please  consult 
USIS  posts  before  preparing  proposals. 

Institutions  should  present  a  oetailed 
work  plan,  including  a  reasonable  time 
table;  a  description  of  all  phases  in  the 
project;  and  implementation  (day-to-day 
handling  of  logistics  and  management  of 
the  delegation). 

Materials  Development 

USIA  encourages  the  development  of 
written  materials  in  Russian,  Ukrainian, 
or  other  local  languages  to  enhance  the 
training  programs.  Organizations  should 
canvas  their  own  resources  and,  to  the 
extent  possible,  use  already  translated 
material. 

If  not  already  available,  glossaries  of 
specialized  terms  in  the  fields  of  public 
administration,  business,  rule  of  law 
and  media  should  be  developed  in 
Russian,  Ukrainian  and,  if  feasible, 
other  local  languages. 

In  developing  written  materials, 
consideration  should  be  given  to  their 
wider  use,  beyond  the  immediate 
training  program  at  hand.  USIA  is 
interested  in  organizations'  ideas  on 
how  to  "reuse"  specialized  materials l>y 
providing  them  to  universities,  libraries 
or  other  institutions  for  use  by  a  larger 
audience. 

Other  Program  Considerations 

Consultation  with  USIS  or  American 
Embassy  stafi  in  the  development  of  a 
training  proposal  is  encouraged.  In  some 
countries  the  Embassies  play  an  active 
role  from  participants'  selection  to 
topics  and  program  content.  As  noted 
above,  apphcants  should  consult  the 
USIS  office  at  the  U.S.  Embassies  before 
submitting  proposals. 

Selection  of  Participants:  A  project 
proposal  should  clearly  describe  the 
type  of  person  who  will  participate  in 
the  program  and  the  reasons  for 
participation.  The  process  used  to 
identify  prospective  candidates  should 
be  described  (e.g.,  nominations  from 
employers,  open  competition, 
applications,  interviews,  etc.). 

Grantee  institutions  are  expected  to 
develop  the  initial  slates  of  candidates. 
However,  USIS  and  American 


Embassies  retain  the  right  to  make  the 
final  choice  and  to  accept  or  deny 
participants  recommended  by  the 
grantee  institution.  In  some  cases  the 
USIS  office  may  wish  to  control 
selection  completely.  Again,  as  noted 
above,  consultation  with  USIS  officers  is 
encouraged  before  drafting  a  proposal. 

Cost  Sharing 

A  proposal's  cost-effectiveness — 
including  in-kind  contributions  and 
ability  to  keep  administrative  costs 
low — is  a  major  consideration  in  the 
review  process.  Cost-sharing  may  be  in 
the  form  of  allowable  direct  or  indirect 
costs.  The  recipient  must  maintain 
written  records  to  support  all  allowable 
costs  which  are  claimed  as  being  its 
contribution  to  cost  participation,  as 
well  as  costs  to  be  paid  by  the  Federal 
Government.  Such  records  are  subject  to 
audit.  The  basis  for  determining  the 
value  of  cash  and  in-kind  contributions 
must  be  in  accordance  with  OMB 
Circular  A-110,  Attachment  E — Cost 
Sharing  and  Matching  and  should  be 
described  in  the  proposal.  In  the  event 
that  the  Recipient  does  not  provide  the 
minimum  amount  of  cost-sharing  as 
stipulated  in  the  Recipient's  budget,  the 
Agency's  contribution  will  be  reduced 
in  proportion  to  the  Recipient's 
contributicm.  ■ 

Funding  I 

The  decision  to  svbmit  a  proposal 
should  not  be  taken  iightiy.  Competition 
for  USIA  funding  is  always  keen  and 
this  program  is  among  the  most  highly 
competitive.  The  selection  of  grantee 
institutions  will  depend  on  program 
substance;  cross-cultural  sensitivity;  the 
applicant's  femiliarity  with  the 
substantive  issues  in  the  grant  proposal; 
and  proven  abihty  to  carry  out  the 
program  successhilly.  Since  USIA  grant 
assistance  constitutes  only  a  portion  of 
the  total  project  funding,  proposals 
should  list  and  provide  evidence  of 
other  anticipated  sources  of  financial 
and  in-kind  support  Cost  sharing  is 
strongly  recomm«ided;  it  indicates  a 
commitment  on  the  part  of  the 
prospective  grantee  institution  to  the 
project. 

Proposals  for  less  than  $200,000  will 
receive  preference.  Organizations  with 
less  than  four  years  of  successful 
experience  in  managing  international 
exchange  programs  are  limited  to  grants 
of  $60,000. 

All  participants  are  covered  imdar  the 
terms  of  a  USIA-sponsored  health 
insurance  policy.  The  premium  is  paid 
directly  to  the  insurance  company  by 
USIA. 


The  following  program  and 
administrative  items  are  eligible  for 
consideration  for  funding: 

1.  International  and  domestic  air 
fares;  transit  costs;  ground 
transportation  costs. 

2.  Per  diem.  Organizations  should  use 
the  published  federal  per  diem  rates  for 
the  individual  American  cities  as  well 
for  the  MIS  cities  included  in  the 
proposal.  Please  keep  in  mind  that  the 
per  diem  rates  in  the  NIS  can  be 
significanUy  reduced  if  in-country 
expenses  are  cost-shared  with  partner 
institutions. 

3.  Escort-Interpreters.  Interpretation 
for  delegations  is  provided  by  the  State 
Department's  Language  Services 
Division.  USIA  grants  do  not  pay  for 
foreign  interpreters  to  accompany 
delegations  from  their  home  country. 
Grant  proposal  budgets  should  contain 
a  flat  $140/day  per  diem  for  each  State 
Department  interpreter,  as  well  as 
home-program-home  air  transportation 
of  $400  per  interpreter  and  any  U.S. 
travel  expenses  during  the  program 
itself.  Salary  expenses  are  covered 
separately  and  are  not  part  of  a  grantee's 
budget  proposal. 

4.  Books  and  cultural  allowances. 
Participants  are  entitled  to  a  one-time 
book  allowance  pa)rment  of 
approximately  $200;  a  cultuiral 
allowance  of  $150  is  also  allowed  per 
participant  Accompanying  staff  do  not 
get  these  benefits.  Escort  interpreters  are 
reimbursed  for  actual  expenses  incurred 
for  accompanying  participants  to 
cultural  events. 

5.  Consultants.  Consultants  from 
outside  the  grantee  organizations  may 
be  used  to  provide  spedahzed  expertise 
or  to  make  presentations,  Daily 
honoraria  generally  do  not  exceed  $250/ 
day.  Subcontracting  organizations  may 
also  be  used.  The  written  agreement 
between  the  prospective  grantee  and 
subcontractor  must  be  included  in  the 
proposal.  Principal  administrative 
responsibility  must  reside  with 
prospective  grantee  institutions,  not 
subcontractors  or  consultants. 

6.  Materials  development  Proposals 
may  contain  costs  to  purchase,  develop 
and  translate  material  for  participants. 
Grant  funds  may  not  be  used  to 
purchase  equipment 

7.  Room  rental,  generally  not  to 
exceed  $250/day. 

8.  One  working  meal  p>er  project  Per 
capita  costs  may  not  exceed  $5-8  for  a 
lunch  and  $14-20  for  a  dinner.  The 
number  of  invited  guests  may  not 
exceed  number  of  participants  by  more 
than  factor  of  two. 

9.  IVavel  allowances  of  $70  each  way 
for  each  partidpent  which  will  be  used 
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for  incidental  expenditures  incurred 
during  international  travel. 

10.  Other  costs  necessary  for  the 
effective  administration  of  the  program, 
including  salaries  for  grant  organization 
employees,  benefits  and  other  direct  and 
indirect  costs,  per  detailed  instructions 
in  the  Application  Package. 

Note:  Unlike  previous  competitions,  this 
RFP  does  not  place  a  cap  on  administrative 
costs. 

11.  Audit  Requirements: 

The  Recipient's  proposal  shall 
include  the  cost  of  an  audit  that: 

a.  Complies  with  the  requirements  of 
0MB  circular  No.  1-133,  Audits  of 
Institutions  of  Higher  Education  and 
Other  Nonprofit  Institutions; 

b.  Complies  with  the  requirements  of 
American  Institute  of  Certified  Public 
Accoimtants  (AICPA)  Statement  of 
PosiUon  (SOP)  No.  92-9;  and 

c.  Includes  review  by  the  recipient's 
independent  auditor  of  a  recipient- 
prepared  supplemental  schedule  of 
indirect  cost  rate  computation,  if  such  a 
rate  is  being  proposed. 

The  audit  costs  shall  be  identified 
separately  for: 

a.  Preparation  of  basic  financial 
statements,  and  other  accounting 
services;  and 

b  Preparation  of  the  supplemental 
reports  and  schedules  required  by  0MB 
Circular  No.  A-133,  AICPA  SOP  92-9, 
and  the  review  of  the  supplemental 
schedule  of  indirect  cost  rate 
computation. 

Application  Requirements 

Proposals  must  be  structured  in 
accordance  with  the  instructions 
contained  in  the  Application  Package. 
Incomplete  proposals  will  not  be 
considered. 

Review  Process 

USIA  will  acknowledge  receipt  of  all 
proposals  and  will  review  them  for 
technical  eligibility.  Proposals  will  be 
deemed  ineligible  if  they  do  not  fully 
adhere  to  the  guidelines  established 
herein  and  in  the  Application  Package. 
Eligible  proposals  will  be  forwarded  to 
panels  of  USIA  officers  for  advisory 
review.  Proposals  are  reviewed  by  USIS 
posts  and  by  USIA's  Office  of  European 
Affairs  and  the  Office  of  Contracts. 
Proposals  may  also  be  reviewed  by  the 
Agency's  Office  of  the  General  Counsel. 

Funding  decisions  are  at  the 
discretion  of  the  Associate  Director  for 
Educational  and  Cultiu^  Affairs.  Final 
technical  authority  for  grant  award 
resides  with  USIA's  contracting  officer. 

The  award  of  any  grant  is  subject  to 
the  availability  of  funds. 

Hie  Government  reserves  the  right  to 
reject  any  or  all  applications  received. 


USIA  will  not  pay  for  design  and 
development  costs  associated  with 
submitting  a  proposal.  Applications  are 
submitted  at  the  risk  of  the  applicant; 
should  circumstances  prevent  award  of 
grant,  all  preparation  and  submission 
costs  are  at  the  applicant  expense.  USIA 
will  not  award  funds  for  activities 
conducted  prior  to  the  actual  grant 
award. 

Review  Criteria 

USIA  will  review  proposals  based  on 
their  conformance  with  the  objectives  of 
the  RFP  and  on  the  following  criteria: 

1.  Quality  of  Program  Idea:  The 
proposal  should  exhibit  originality, 
substance,  and  relevance  to  USIA's 
mission. 

2.  Program  Planning  and  Ability  to 
Achieve  Program  Objectives:  The 
proposal  should  clearly  show  how  the 
grantee  institution  will  meet  the 
program's  objectives.  The  proposal 
should  include  a  detailed  agenda  and 
work  plan  that  illustrate  logistical 
capacity.  The  project  content  should  be 
substantive  and  the  plaxmed  execution 
realistic. 

3.  Institutional  Ability/Record: 
Interested  institutions  should 
demonstrate  their  potential  for  program 
excellence  and/or  provide 
documentation  of  successful  programs. 
If  an  organization  is  a  previous  USIA 

.  grant  recipient,  responsible  fiscal 
management  and  full  compliance  with 
all  reporting  requirements  from  past 
Agency  grants,  as  determined  by  USIA's 
Office  of  Contracts  (M/KG),  will  be 
considered.  Pertinent  evaluation  results 
of  previous  projects  are  part  of  this 
assessment. 

4.  Thematic  and  Area  Expertise: 
Proposals  should  reflect  the  institution's 
expertise  in  the  subject  area  and  should 
address  the  specific  issues  of  concern 
facing  the  countries  involved  in  the 
project. 

5.  Project  Personnel:  Personnel's 
thematic  and  logistical  expertise  should 
be  relevant  to  the  proposed  program. 
Resumes  should  be  suited  to  the  specific 
proposal  and  no  longer  than  two  pages 
each. 

6.  Cross-Cultural  Sensitivity: 
Proposals  should  show  evidence  of 
sensitivity  to  historical,  linguistic,  and 
other  cross-culttiral  factors,  as  well  as 
appropriate  knowledge  of  the 
geographic  area,  and  should  show  how 
this  sensitivity  will  be  used  in  practical 
aspects  of  the  program,  such  as  pre- 
departuje  orientations  or  briefing  of 
American  hosts. 

7.  MuitipUer  Effect/Follow-On 
Activities:  Proposed  programs  should 
strengthen  long-term  mutual 
tinderstanding,  to  include  maximum 


sharing  of  information  and 
establishment  of  long-term  institutional 
and  individual  ties.  Proposals  should 
also  reflect  an  institutional  commitment 
for  continued  exchange  activity  beyond 
the  term  of  the  USIA  grant. 

9 .  Cost-Effectiven ess/Cost-Sh aring: 
The  overhead  and  administrative 
components  should  be  kept  as  low  as 
possible.  Costs  to  USIA  per  exchange 
participant  should  be  reasonable,  and 
all  items  proposed  for  USIA  funding 
must  be  necessary  and  appropriate  to 
achieve  the  program's  objectives. 
Proposals  should  maximize  cost-sharing 
through  other  private  sector  support  as 
well  as  direct  funding  contributions 
and/or  in-kind  support  from  the 
prospective  grantee  institution. 

9.  Project  Evaluation:  Proposals 
should  Include  a  plan  to  evaluate  the 
project's  success. 

Notice 

The  terms  and  conditions  published 
in  this  RFP  are  binding  and  may  not  be 
modified  by  any  USIA  representative. 
Explanatory  information  provided  by 
the  Agency  that  contradicts  published 
language  will  not  be  binding.  Issuance 
of  the  RFP  does  not  constitute  an  award 
commitment  on  the  part  of  the 
Government.  Final  award  cannot  be 
made  until  funds  have  been  fully 
appropriated  by  Congress,  allocated  and 
committed  through  internal  USIA 
procedures. 

Notification 

All  applicants  will  be  notified  of  the 
results  of  the  review  process  on  or  about 
February  14, 1994.  Awarded  grants  will 
be  subject  to  periodic  reporting  and 
evaluation  requirements., 

Dated:  September  10, 1993. 
Barry  Fulton, 

Acting  Associate  Director,  Bureau  of 
Educational  and  Cultural  Affairs. 
IFR  Doc.  93-22586  Filed  9-15-93;  8:45  am] 
BIUJNQ  CODE  a230-01-M 


U.S.  Advisory  Commission  on  Public 
Diplomacy  Meeting 

AGENCY:  United  States  Information 

Agency. 

ACTION:  Notice. 

SUMMARY:  A  meeting  of  the  U.S. 
Advisory  Commission  on  Public  • 

Diplomacy  will  be  held  on  September 
16  in  room  600,  301  4th  Street,  SW., 
Washington.  DC  from  10  a.m.  to  11:30 
a.m. 

The  Commission  will  meet  with  Mr. 
Donald  Hamilton,  Director,  USIA's 
Office  of  American  Republics,  and  Mr. 
Qiristopher  Snow,  former  Public  Affairs 


Officer,  USIS  Tel  Aviv,  to  discuss  public  Please  call  Gloria  Kalamets,  (202)  619- 

diplomacy  in  Latin  America  and  the  4468,  if  you  are  interested  in  attending 

Middle  East.  the  meeting.  Space  is  limited  and 

FOR  FURTHER  WFORMATJON  COWTACT:  entrance  to  the  building  is  controlled. 


Dated:  September  13. 1993. 
Rom  Royal, 

Management  Analyst,  Federal  Register 
Liaison. 

(FR  Doc  93-22666  Filed  9-1S-93;  8:45  ami 
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Sunshine  Act  Meetings 


This  section  o«  the  FEDERAL  REGISTER 
contains  notices  of  meetings  published  under 
the  "Govenvnent  in  the  Sunshine  Acf  (Pub. 
L.  94-409)  5  U.S.C.  552b(e)(3). 


EQUAL  EMPLOYMENT  OPPORTUNITY 

COMMISSION 

"FEDERAL  REGISTER"  CITATION  OF 

PREVIOUS  ANNOUNCEMENT:  58  Fed.  Reg 

46674,  Thursday,  September  2. 1993. 
PREVIOUSLY  ANNOUNCED  TIME  AND  DATE  OF 
MEETING:  2:00  p.m.  (Eastern  Time) 
Tuesday,  September  14, 1993. 

CHANGE  IN  THE  MEETING: 

Open  Session 

Item  No.  3.  Extension  of  Management 

Directives  713  and  714  (Federal  Sector 
Affiraiative  Employment)  to  October  1 . 
1494  has  been  removed  from  the  Agenda 

CONTACT  PERSON  FOR  MORE  INFORMATION: 

Frances  M.  Hart.  Executive  Officer  on 
(202) 663-4070. 

Dated:  September  13, 1993. 
Frances  M.  Harl, 

Executive  Officer.  Executive  Secretariat 
(PR  Doc.  93-22740  Filed  9-14-93: 10:40  ami 

BKUNG  CO0€  «T50-0«-U 

EQUAL  EMPLOYMENT  OPPORTUNITY 

COMMISSION 

"FEDERAL  REGISTER"  CITATION  OF 

PREVIOUS  ANNOUNCEMENT:  58  Fed.  Reg. 

46674.  Thursday.  September  2,  1993. 

PREVIOUSLY  ANNOUNCED  TIME  AND  DATE  OF 

MEETING:  2:00  p.m.  (Eastern  Time) 

Tuesday.  September  14. 1993. 

CHANGE  IN  THE  MEETING:  The  Closed 

Session  of  the  meeting  has  been 

cancelled. 

CONTACT  PERSON  FOR  MORE  INFORMATION: 

Frances  M.  Hart.  Executive  Officer  on 

(202) 663-4070. 


Dated:  September  14, 1993. 
Frances  M.  Hart, 

Executive  Officer,  Executive  Secretariat 
(FR  Doc.  93-22825  Filed  9-14-93;  3:32  pm) 
BIUJNOCOOE  CTSO-OS-M 

FEDERAL  DEPOSIT  INSURANCE 
CORPORATION 

Notice  of  Agency  Meeting 

Pursuant  to  the  provisions  of  the 
"Government  in  the  Sunshine  Act"  (5 
U.S.C.  552b),  notice  is  hereby  given  that 
the  Federal  Deposit  Insurance 
Corporation's  Board  of  Directors  will 
meet  in  open  session  at  10  a.m.  on 
Tuesday.  September  21, 1993,  to 
consider  the  following  matters: 

Summary  Agenda 

No  substantive  discussion  of  the 
following  items  is  anticipated.  These 
matters  will  be  resolved  with  a  single 
vote  unless  a  member  of  the  Board  of 
Directors  requests  that  an  item  be 
moved  to  the  discussion  agenda. 

Disposition  of  minutes  of  previous 
meetings. 

Reports  of  actions  approved  by  the 
standing  committees  of  the  Corporation  and 
by  officers  of  the  Corporation  pursuant  to 
authority  delegated  by  the  Board  of  Directors 

Discussion  Agenda 

Memorandum  and  resolution  re: 
Recapitalization  Schedule  for  the  Bank 
Insurance  Fund;  Adequacy  of  the  Bank 
Insurance  Fund  and  SJavings  Association 
Insurance  Fund  Assessment  Rates. 

The  meeting  will  be  held  in  the  Board 
Room  on  the  sixth  floor  of  the  FDIC 
Building  located  at  550-17th  Street. 
NW..  Washington.  DC. 

The  FDIC  will  provide  attendees  with 
auxihary  aids  (e.g.,  sign  language 
interpretation)  required  for  this  meeting. 
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Those  attendees  needing  such  assistance 
should  call  (202)  942-3111  (Voice): 
(202)  942-3132  (TTY).  to  make 
necessary  arrangements. 

Requests  for  further  information 
concerning  the  meeting  may  be  directed 
to  Mr.  Hoyle  L.  Robinson,  Executive 
Secretary  of  the  Corporation,  at  (202) 
898-6757. 

Dated:  September  14. 1993. 
Federal  Dej-osit  Insurance  Corporation. 
Hoyle  L.  Robinson, 
Execufive  Secretary. 
[PR  Doc.  93-22822  Filed  9-14-93;  3:29  pm) 

BILUNC  CODE  •714-01-M 

FEDERAL  ELECTION  COMMISSION 

DATE  AND  TIME:  Thursday,  September  23. 
1993  at  10:00  a.m. 

PLACE:  999  E  Street,  N.W.  Washington. 
DC.  (Ninth  Floor.) 

STATUS:  This  Meeting  Will  Be  Open  to 
the  Public. 

ITEMS  TO  BE  DISCUSSED: 

Correction  and  Approval  of  Minutes. 

Americans  for  Robertson,  Inc. — Final 
Repayment  Determination  and  Proposed 
Statement  of  Reasons  (LRA  #335)  (continued 
from  the  meeting  of  September  16. 1993). 

Advisory  Opinion  1993-16:  Nora  Schwartz 
on  behalf  of  Blue  Cross  of  California. 

Advanced  Notice  of  Proposed  Rulemaking 
on  Commission  Responsibilities  Under  the 
National  Voter  Registration  Act. 

Routine  Administrative  Matters. 

PERSON  TO  CONTACT  FOR  INFORMATION: 
Mr.  Fred  Eiland.  Press  Officer, 
Telephone:  (202)  219-4155. 
Delores  Hardy, 

Administrative  Assistant. 

(PR  Doc.  93-22821  Filed  9-14-93;  3:29  pml 
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This  section  of  the  FEDERAL  REGISTER 
cortains  edttonal  corrections  of  prevlousty 
published  Presidenfial,  Rule,  Proposed  Rule, 
and  Notice  documents.  These  corrections  are 
prepared  by  the  Office  of  the  Federal 
Register  Agency  prepared  corrections  are 
Issued  as  signed  docunr^ents  and  appear  in 
the  appropriate  docunrtent  categories 
elsewhere  in  the  issue. 


DEPARTMENT  OF  DEFENSE 
48  CFR  Paris  225  and  252 

Defense  Federal  Acquisition 
Regulation  Supplement;  Restriction  on 
Machine  Tools  and  Powered  and  Non- 
powered  Valves 

Correction 

In  proposed  rule  document  93-21666 
beginning  on  page  47243  in  the  issue  of 
Wednesday.  September  8, 1993,  make 
tbe  following  correction: 

On  page  47243.  in  the  first  column, 
under  DATES:,  in  the  fourtb  and  fiftb 
lines,  "(insert  30  days  after 
publication)"  should  read  "October  8, 
1993". 

SiUJMO  COOe  1SOS41-0 


DEPARTMENT  OF  THE  INTERIOR 

Bureau  of  Land  Management 
43  CFR  Public  Land  Order  6989 


[AK-932-4210-Q6;  AA-51033) 

Revocation  of  Executive  Order  No. 
6546,  Dated  January  2, 1934;  Alaska 

Correction 

In  rule  document  93-16717  appearing 
on  page  38083  in  the  issue  of  Thursday. 
July  15, 1993,  in  tbe  3d  column,  in  tbe 
12tb  line,  "4  94  acres."  should  read 
"4  94  acres.". 

BIUJNO  COOC  1S05-et-O 
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Part  II 

Department  of 
Education 


Early  Education  Program  for  Children 
With  Disabilities;  Notice 
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DEPARTMENT  OF  EDUCATION 

Early  Education  Program  for  Children 
With  Disabilities 

AGENCY:  Department  of  Education. 
ACTION:  Notice  of  Final  Funding 
Priorities  for  Fiscal  Years  1994  and 
1095. 

SUMMARY:  The  Secretary  announces 
priorities  for  fiscal  years  1994  and  1995 
under  the  Early  Education  Program  for 
Children  with  Disabilities.  The 
Secretary  takes  this  action  to  focus 
Federal  financial  assistance  on  an 
identified  national  need  for  the 
development  and  implementation  of 
effective  practices  to  enhance  services  to 
children  with  disabilities,  birth  through 
age  eight,  and  their  families.  These 
priorities  build  the  capacity  of 
individuals  and  agencies  to  effect 
change  with  this  population  of  children 
and  their  families. 

EFFECTIVE  DATE:  These  priorities  take 
effect  either  45  days  after  publication  in 
the  Federal  Register  or  later  if  the 
Congress  takes  certain  adjournments.  If 
you  want  to  know  the  effective  date  of 
these  priorities,  call  or  write  the 
Department  of  Education  contact 
person. 

FOB  FURTHER  INFORMATION  CONTACT:  Gail 
Houle,  U.S.  Department  of  Education, 
400  Maryland  Avenue  SW..  room  4613, 
Switzer  Building,  Washington.  DC 
20202-2644.  Telephone:  (202)  205- 
9045.  Individuals  who  use  a 
telecommunications  device  for  the  deaf 
(TDD)  may  call  the  TDD  number  at  (202) 
205-8169. 

SUPPLEMENTARY  INFORMATION:  This 
notice  contains  four  funding  priorities 
intended  to  advance  the  purpose  of  the 
Early  Education  Program  for  Children 
with  Disabilities.  The  purpose  of  the 
program  is  to  provide  Federal  financial 
assistance  (a)  to  address  the  special 
needs  of  children  with  disabilities,  birth 
through  age  eight,  and  their  families; 
and  (b)  to  assist  State  and  local  entities 
in  expanding  and  improving  programs 
and  services  for  these  children  and  their 
families.  These  priorities  support 
projects  for  model  demonstration, 
outreach,  model  inservice  training,  and 
a  research  institute. 

Through  the  provision  of  improved 
services  and  better  trained  service 
providers,  these  priorities  support 
National  Education  Goal  1  by  assisting 
young  children  with  disabilities  to  begin 
school  ready  to  learn. 

On  June  23. 1993  the  Secretary 
pubHshed  a  notice  of  proposed 
priorities  in  the  Federal  Register  (58  FR 
34178). 


Note:  This  notice  of  final  priorities  does 
not  solicit  applications.  A  notice  inviting 
applications  under  this  program  is  published 
in  a  separate  notice  in  this  issue  of  the 
Federal  Register. 

Analysis  of  Comments  and  Changes 

In  response  to  the  Secretary's 
invitation  in  the  notice  of  proposed 
priorities,  eight  parties  submitted 
comments.  An  analysis  of  the  comments 
and  of  the  changes  in  a  priority  since 
publication  of  the  notice  of  the 
proposed  priorities  follows.  Technical 
and  other  minor  changes — and 
suggested  changes  the  Secretary  is  not 
legally  authorized  to  make  under 
applicable  statutory  authority — are  not 
addressed. 

General 

Comment:  Several  commenters  asked 
the  Department  to  consider  expanding 
the  competitive  priority  under  all  the 
priorities  to  include  projects  that 
address  the  unique  needs  of  young 
children  with  specific  disabilities,  such 
as  attention  deficit  disorder  and 
significant  speech  and  motor 
disabilities. 

Discussion:  The  Secretary  recognizes 
the  importance  of  conducting  research 
and  developing  and  disseminating 
models  for  children  with  different  kinds 
of  disabling  conditions  who  require 
early  intervention,  special  education,  or 
related  services,  including  children  with 
attention  deficit  disorder  and  children 
with  significant  speech  and  motor 
disabilities.  Children  with  these 
disabilities  who  meet  the  eligibility 
requirements  of  the  program  could 
certainly  be  included  within  models 
funded  under  these  absolute  priorities. 
However,  the  Secretary  believes  that 
due  to  recent  legislative  initiatives  and 
a  dearth  of  replicable  models,  it  is  most 
important  to  focus  particular  attention 
at  ihis  time  on  the  populations  and 
areas  described  in  the  competitive 
priorities. 

Changes:  None. 

Comment:  One  commenter 
recommended  an  increase  in  funding 
and  an  increase  in  the  number  of  awards 
to  be  made  under  all  priorities. 

Discussion:  In  announcing  proposed 
priorities,  the  Secretary  does  not 
establish  funding  levels  for  the  projects 
or  provide  information  about  the 
number  of  awards  to  be  made  under 
each  priority.  Information  about  funding 
levels  and  number  of  awards  is 
provided  in  the  notice  inviting 
applications  for  specific  competitions. 

Changes:  None. 

Comment:  One  commenter 
recommended  that  the  Secretary 
establish  an  additional  absolute  priority 


designed  to  demonstrate  effective  ways 
to  change  the  delivery  of  early 
childhood  services  from  segregated 
settings  to  integrated,  inclusive,  natural 
environments. 

Discussion:  Funds  are  not  sufficient  to 
establish  an  additional  absolute  priority. 
Further,  the  Secretary  believes  that  the 
established  priorities  encourage 
effective  ways  to  change  the  delivery  of 
services  from  segregated  to  integrated 
environments. 

Changes:  None. 

Comment:  One  commenter 
recommended  adding  to  both  the  Model 
Demonstration  Projects  for  Young 
Children  With  Disabilities  priority  and 
the  Outreach  Projects  for  Young 
Children  With  Disabilities  priority,  a 
competitive  priority  that  addresses 
appropriate  and  successful  least 
restrictive  environment  practices  for 
young  children  with  disabilities. 

Discussion:  The  Secretary  believes 
that  the  language  in  each  of  the 
priorities  is  sufficient  in  addressing 
appropriate  and  successful  least 
restrictive  environment  practices  for 
young  children  with  disabilities. 

Changes:  None. 

Comment:  One  commenter 
recommended  that  priorities  for  funding 
specifically  indicate  that  research  and 
training  projects  must  address  the  social 
issues  of  inclusion,  particularly  in  the 
case  of  children  with  sensory 
impairments. 

Discussion:  The  Secretary  recognizes 
the  importance  of  social  issues  related 
to  inclusion  practices.  Models  that 
address  the  social  issues  of  inclusion 
could  certainly  be  funded  under  these 
priorities.  However,  the  Secretary  does 
not  believe  it  necessary  to  add  specific 
language  that  requires  research  and 
training  projects  to  address  the  social 
issues  of  inclusion. 

Changes:  None. 

Proposed  Absolute  Priority  1 — Model 
Demonstration  Projects  for  Young 
Children  With  Disabilities 

Comment:  One  commenter  (1) 
recommended  that  language  in  the 
priority  requiring  information  about 
children's  characteristics  (including 
disability,  diagnosis,  functioning  level) 
be  deleted  because  the  language 
perpetuates  many  of  the  problems  in 
labeling  of  young  children.  (2) 
recommended  requiring  more 
information  about  outcomes  for  children 
without  disabihties  who  would  be 
involved  in  project  activities,  (3) 
contended  that  the  priority  language 
related  to  evaluation  emphasized 
quantitative  methods  and  did  not 
include  qualitative  methods,  and  (4) 
contended  that  the  priority  language 
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emphasized  developing  replicable 
models  rather  than  developing  effective 
systems  change  procedures. 

Discussion:  The  Secretary  believes 
that  the  benefits  of  requiring 
information  about  children's 
characteristics  far  outweigh  any 
potential  disadvantages.  For  example,  it 
would  be  impossible  to  judge  the 
appropriateness  of  particular 
intervention  strategies  for  particular 
children  in  the  absence  of  information 
about  the  children  for  whom  the  model 
was  developed. 

Regarding  the  second  and  third 
recommendations,  the  priority  sets 
minimum  requirements  for  outcome  and 
evaluation  data.  The  Secretary  does  not 
believe  that  requiring  more  information 
about  child  outcomes  and  additional 
evaluation  data  of  all  projects  is 
appropriate.  However,  the  minimum 
requirements  set  in  the  priority  may  be 
expanded  to  provide  data  on  children 
who  are  developing  tjrpically  and  to 
include  qualitative  evaluation 
approaches,  if  these  are  pertinent  to  the 
successful  operabon  of  the  model.  In  the 
past,  many  model  developers  have 
supplemented  quantitative  methods 
with  qualitative  methods  that  have 
produced  useful  information  for 
potential  adopters. 

Finally,  the  Secretary  recognizes  the 
value  of  supporting  projects  that 
develop  effective  systems  change 
procedures.  Recently,  some 
demonstration  projects  have 
incorporated  systems  change  efforts  as 
project  components.  The  priority,  as 
proposed,  does  not  preclude  model 
development"  in  the  area  of  systems 
change. 

Changes:  None. 

Proposed  Absolute  Priority  2 — Outreach 
Projects  for  Young  Children  With 
Disabilities 

Comment:  One  commenter 
recommended  that  the  priority  include 
an  additional  competitive  preference 
that  addresses  the  need  for 
collaborative,  multi-disciplinary  team 
training  approaches  to  personnel 
development. 

Discussion:  The  Secretary  recognizes 
the  importance  of  disseminating 
collaborative,  multi-disciplinary  team 
training  approaches  to  persoimel 
development.  Applications  to 
disseminate  these  types  of  models  could 
certainly  be  submitted  to  address  the 
areas  described  in  either  of  the 
competitive  priorities. 

Changes:  None. 

Comment:  One  commenter 
recommended  that  no  minimum  award 
amount  be  specified  to  applicants 


because  many  outreach  programs  have 
access  to  other  funds. 

Discussion:  In  announcing  proposed 
priorities,  the  Secretary  does  not 
establish  funding  levels  for  projects. 
Information  regarding  funding  levels  is 
provided  in  the  notice  inviting 
applications  for  a  specific  competition. 
However,  these  levels  ar>3  presented  as 
a  range;  they  are  stated  as  estimates 
only;  and  the  Secretary  would  consider 
applications  requesticig  less  funding. 

Changes:  None. 

Proposed  Absolute  Priority  3 — Early 
Childhood  Model  Insenrice  Training 
Projects  j 

Comment:  One  commenter 
recommended  that  the  priority  be 
amended  to  emphasize  that  training 
models  include  goals  and  activities 
reiated  to  diversity,  cultural 
competence,  and  cultural  sensitivity. 

Discussion:  Although  there  is 
language  in  the  background  section  of 
the  priority  to  this  effect,  the  Secretary 
believes  the  language  should  he 
included  in  the  priority  section  as  well. 

Changes:  The  Secretary  has  added  to 
the  priority,  language  requiring  projects 
to  include  goals,  objectives,  and 
activities  to  ensure  that  personnel 
participating  in  the  training  acquire 
skills  to  work  effectively  with  children 
and  families  who  are  members  of 
cultural,  linguistic,  and  racial  minority 
groups. 

Proposed  Absolute  Priority  4 — Eariy 
Childhood  Research  Institute  on 
Integration 

Comment:  One  commenter 
recommended  that  the  priority  (1)  focus 
on  infants  and  toddlers,  as  well  as 
children  three  through  five  years  of  age; 

(2)  include  a  component  on  family 
issues  related  to  integrated  services,  and 

(3)  include  an  emphasis  on  early 
literacy  skills  of  preschool-aged 
children  with  disabilities. 

Discussion:  Although  conducting 
research  related  to  providing  services  to 
infants  and  toddlers  with  disabilities  in 
natural  and  integrated  environments  is 
important,  the  Secretary  believes  that 
expanding  the  focus  of  the  Institute  to 
include  infants  and  toddlers  would 
unduly  strain  the  available  resources. 
The  Secretary  believes  that  the  language 
of  the  priority  does  not  preclude  a 
component  on  family  issues  or  early 
literacy  skills. 

Changes:  None. 

Comment:  One  commenter 
recommended  that  (1)  the  focus  of  the 
priority  include  six-through-eight  year- 
olds,  as  well  as  three-tbrough-five  )rear- 
olds,  (2)  the  Institute  be  required  to 
disseminate  the  results  of  its  activities 


broadly,  and  (3)  the  Institute  be 
required,  as  a  part  of  its  dissemination 
activities,  to  collaborate  with  technical 
assistance,  training,  and  dissemination 
projects  supported  by  the  Office  of 
Special  Education  Programs. 

Discussion:  Although  conducting 
research  related  to  providing  services  to 
six-through-eight  year-olds  with 
disabilities  in  integrated  environments 
is  important,  the  Secretary  believes  that 
expanding  the  focus  of  the  Institute  to 
include  these  children  would  unduly 
strain  the  available  resources.  However, 
in  evaluating  the  effectiveness  of  certain 
interventions  or  strategies,  it  may  be 
appropriate  for  the  Institute  to  conduct 
follow-up  investigations  of  children  as 
they  enter  the  early  elementary  grades 
in  school.  The  Secretary  agrees  that  the 
results  and  products  of  the  Institute's 
activities  should  be  disseminated 
broadly  and  that  its  dissemination 
activities  should  be  coordinated  with 
other  projects  supported  by  the  Office  of 
Special  Education  Programs.  However, 
the  Secretary  does  not  believe  it  is 
necessary  to  add  to  the  priority  language 
requiring  broad  dissemination.  In  fact, 
the  program  regulations  in  34  CFR 
309.34  require  that  all  projects 
supported  under  the  Early  Education 
Program  for  Children  with  Disabilities 
disseminate  their  findings  and  products 
broadly. 

Changes:  None. 

Commenf:  One  commenter  (1) 
recommended  that  the  priority  require 
the  Institute  to  develop  and  use 
methodologies  that  facilitate  inclusion, 
with  research  directed  to  cost  benefit 
analyses,  staff  requirements,  and 
administrative  arrangements;  (2)  stated 
that  the  priority  offered  no  flexibility  for 
emergent  designs  using  qualitative 
methodology;  and  (3)  addressed  the 
number  of  institutes  funded,  stating  that 
funding  only  one  institute  may  disallow 
the  participation  of  certain  researchers. 

Discussion:  The  Secretary  beUeves 
that  the  priority  allows  for  the  kinds  of 
research  activities  suggested  by  the 
commenter's  first  and  second 
recommendations.  Regarding  the  third 
issue,  while  the  Secretary  is  unable  to 
fund  more  than  one  institute  due  to 
constraints  on  available  funds,  all 
eligible  applicants  are  allowed  to  apply 
for  the  award,  and  the  evaluation  of 
each  application  is  based  on  the 
selection  criteria  in  the  program 
regulations. 

Changes:  None. 

Priorities 

Under  34  CFR  75.105(c)(3)  the 
Secretary  gives  an  absolute  preference  to 
applications  that  meet  any  one  of  the 
following  priorities.  The  Secretary  funds 
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under  this  competition  only 
applications  that  meet  these  absolute 
priorities: 

Absolute  Priority  1-^Model 
Demonstration  Projects  for  Young 
Children  With  Disabilities 

Background:  This  priority  supports 
projects  that  develop,  implement, 
evaluate,  and  disseminate  new  or 
improved  approaches  for  serving  young 
children  with  disabilities  (infants, 
toddlers,  and  children  ages  birth 
through  eight)  and  their  families. 
Projects  supported  under  this  priority 
are  expected  to  be  major  contributors  of 
models  or  components  of  models  for 
service  providers  and  for  outreach 
projects  under  the  program. 

The  Secretary  anticipates  funding 
projects  for  a  project  period  of  up  to  60 
months  subject  to  the  requirements  of 
34  CFR  75.253(a)  for  continuation 
awards.  Projects  supported  for  an  initial 
three-year  period  may  be  eligible  for  an 
additional  two  years  of  funding  to  field 
test  the  viability  of  their  models  at  other 
site  locations. 

In  determining  whether  to  continue 
funding  for  the  fourth  and  fifth  years  of 
the  project  period,  the  Secretary,  in 
addition  to  applying  the  requirements  of 
34  CFR  75.253(a),  considers  the 
recommendation  of  a  review  team 
consisting  of  three  experts  selected  by 
the  Secretary.  The  services  of  the  review 
team,  including  a  two-day  site  visit,  are 
to  be  performed  during  a  project's  third 
year  and  may  be  included  in  that  year's 
annual  evaluation  required  under  34 
CFR  75  590.  The  three-plus-two-year 
funding  period  is  expected  to  determine 
whether  models  yielding  positive 
results  at  an  original  site  can  be 
successfully  replicated  at  other 
locations. 

Priority:  A  model  demonstration 
project  considered  for  funding  under 
this  priority  must — 

(a)  Address  a  specific  service  problem 
or  issue; 

(b)  Address  specific  components  or 
strategies  and  the  rationale — based  on 
theory,  research,  or  evaluation — for 
those  components  or  strategies: 

(c)  Delineate  a  specific  population  of 
children — i.e.,  by  age,  disability, 
diagnosis,  level  of  functioning,  and 
membership  in  a  special  population,  if 
appropriate — and  their  families; 

(d)  Produce  detailed  procedures  and 
materials  that  enable  others  to  replicate 
the  model  as  implemented  at  the 
original  site; 

(e)  As  appropriate,  develop  and 
evaluate  the  model  in  integrated,  age- 
appropriate  settings  that  facilitate  the 
interaction  between  project  participants 
and  their  peers  without  disabilities. 


including  models  developed  for  use  in 
homes  or  in  hospital  settings  (such  as 
neonatal  intensive  care  units);  and 

(f)  Evaluate  the  model  at  the  original 
model  development  site  and — if 
approved  for  funding  beyond  the  initial 
three  years  of  the  project  period — at 
other  sites  to  determine  whether  the 
model  can  be  adopted  by  other  sites  and 
yield  similar  positive  results.  In  its 
evaluation,  a  project  must  use  multiple 
outcome  measures  to  determine  the 
effectiveness  of  the  model  and  its 
component  strategies,  including 
measures  of  multiple,  functional  child 
and  family  outcomes,  other  indices  of 
the  effects  of  the  model,  and  cost  data 
associated  with  implementing  the 
model. 

In  determining  whether  to  continue  a 
project  for  the  fourth  and  fifth  years  of 
the  project  period,  in  addition  to 
considering  factors  in  34  CFR  75.253(a). 
the  Secretary  considers  the  following: 

(a)  The  degree  to  which  the  model 
developed  by  the  project  is,  or  would  be 
by  the  end  of  year  three,  designed 
soundly  and  repUcable  by  other 
agencies,  and  provides  state-of-the-art 
interventions  for  the  tareet  population. 

(b)  The  extent  to  whicli  dissemination 
of  the  model  would  meet  a  significant 
or  unique  service  need  in  other 
geographic  locations. 

(c)  Tne  degree  to  which  the  project 
has  initially  produced  compelling, 
quantifiable  evidence  of  the 
effectiveness  of  the  model  as 
implemented  at  the  original 
development  site. 

(d)  Availability  of  funding  for  the 
model  from  sources  other  than  the  Early 
Education  Program  for  Children  with 
Disabilities  to  support  the  operation  of 
the  model  at  the  original  development 
site  dtiring  years  four  and  five. 

(e)  The  extent  to  which  the  project  has 
documented  the  commitment  of  other 
agencies  not  affiliated  with  the  original 
project  to  adopt  its  model  and 
participate  in  evaluation  of  the  model 
during  years  four  and  five  of  the  project 
period. 

(f)  The  extent  to  which  the  project  has 
sound  plans  for  aiding  in  replication 
and  for  evaluating  its  model  at 
replication  sites  during  years  four  and 
five  of  the  project  period. 

A  project  that  applies  for  funding  for 
the  fourth  and  fifth  years  must  set  aside 
in  its  budget  for  the  third  year  funds  to 
cover  costs  associated  with  the  services 
to  be  performed  by  the  review  team 
appointed  by  the  Secretary  to  evaluate 
the  project  in  the  third  year.  These 
funds  are  estimated  to  be  approximately 
$4,000. 

Competitive  Priority:  Within  absolute 
priority  1.  the  Secretary,  under  34  CFR 


75.105(c)(2)(i),  gives  preference  to 
applications  that  meet  the  following 
competitive  priority.  The  SeCTetary 
awards  up  to  10  points  to  an  application 
that  meets  this  competitive  priority  in  a 
particularly  effective  way.  "These  points 
are  in  addition  to  any  points  the 
application  earns  under  the  selection 
criteria  for  the  program: 

Projects  designed  to  develop, 
implement,  evaluate,  and  disseminate 
models  that  (1)  incorpori.te  the 
appropriate  use  of  assistive  technology 
to  enhance  services  to  young  children 
with  disabihties;  or  (2)  address  the 
unique  needs  of  young  children  with 
low  incidence  disabilities,  such  as  deaf- 
bUndness. 

Absolute  Priority  2 — Outreach  Projects 
for  Young  Children  With  Disabilities 

Background:  This  priority  supports 
projects  that  build  the  capacity  of 
educational  and  other  agencies  to  adopt 
and  implement  proven  models — 
including  inservice  training  models — or 
components  of  those  models  based  on 
specific  needs.  At  this  time  States  are 
striving  to  provide  improved  services  to 
young  children  with  disabilities 
(infants,  toddlers,  and  children  ages 
birth  through  eight)  and  their  families. 
Thus,  State  agencies  and  local  service 
agencies  need  information  about  and 
assistance  in  accessing  the  range  of 
available,  successful  practices, 
curricula,  and  products. 

The  models  or  components  of  models 
selected  for  outreach  needs  have  not 
been  developed  through  this  program. 
Projects  may  disseminate  and  help 
replicate  multiple  models  or 
components  of  models  that  were  not 
developed  by  the  applicant.  To  enhance 
the  visibility  of  the  model  or  model 
components  and  to  increase  the  impact 
of  outreach  activities,  projects  are 
encouraged  to  select  sites  in  muhiple 
States. 

For  projects  planning  to  conduct 
outreach  activities  in  multiple  States, 
the  plan  of  operation  should  only 
include  plans  concerning  specific  sites 
and  activities  for  the  initial  year.  During 
the  first  year  of  outreach  funding,  the 
contractor  for  the  early  childhood 
technical  assistance  development 
system  funded  under  section  623(c)  of 
the  Individuals  with  Disabilities 
Education  Act  (IDEA)  will  contact  States 
regarding  outreach  projects  funded 
under  this  priority.  The  contractor  will 
assist  States  and  projects  in  matching 
needs  with  projects'  resources.  Outreach 
projects  will  use  the  information 
provided  by  States  to  propose  plans  for 
years  two  and  three  of  the  project 
period.  These  proposed  plans  will  be 
finalized  during  negotiation  of  grant 
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awards  for  years  two  and  three  of  the 
project  period. 

Prionty:  An  outreach  pro)ect 
considered  for  funding  under  this 
priority  must — 

(a)  Disseminate  information  about  and 
assist  in  replicating  a  proven  model  or 
models— or  proven  components  of 
models — that  provide  or  improve 
services  for  yoimg  children  writh 
disabilities  and  their  femilies; 

(b)  Coordinate  its  dissemination  and 
replication  activities  with  the  lead 
agency  for  Part  H  of  the  IDEA  for  early 
intervention  services  or  the  State 
educational  agency  for  special 
education,  as  well  as  with  relevant 
technical  assistance,  information,  and 
personnel  development  networks  within 
the  State: 

(c)  Include  approaches  relevant  to 
programming  in  natural  or  least 
restrictive  environments;  effective 
involvement  of  families  in  the  design, 
implementation,  and  evaluation  of 
project  activities;  and  interagency 
coordination  if  multiple  agencies  are 
involved  in  the  provision  of  services; 

(d)  Ensure  that  the  model  or 
components  of  models  are  consistent 
with  Part  B  and  Part  H  of  IDEA,  are 
state-of-the-art,  match  the  needs  of  the 
proposed  sites,  and  have  recent 
unambiguous  evaluation  information 
supporting  their  effectiveness; 

fe)  Employ  activities  that  include,  but 
need  not  be  limited  to.  public 
awareness,  product  development  and 
dissemination,  site  development, 
training,  and  technical  assistance; 

(fl  Describe  the  effects  of  model 
components  (e.g.,  expected  costs, 
needed  personnel,  staff  training, 
equipment)  on  potential  users,  sequence 
of  model  implementation  activities,  and 
criteria  for  selecting  cooperating  sites; 
and 

(g)  Evaluate  the  outreach  activities  to 
determine  their  ^fectiveness.  The 
evaluation  must  include  measures  of 
types  and  numbers  of  sites  where 
outreach  activities  are  conducted, 
number  of  persons  trained,  types  of 
follow-up  activities,  number  of  children 
and  families  served  at  the  site  where 
models  were  adopted  or  adapted,  child 
and  family  progress,  and  changes  in  the 
model  made  by  sites. 

Competitive  Priority:  Within  absolute 
priority  2,  the  Secretary,  under  34  CFR 
75.105(c)(2)(i),  gives  preference  to 
applications  that  meet  the  following 
competitive  priority.  The  Secretary 
awards  up  to  10  points  to  an  application 
that  meets  this  competitive  priority  in  a 
particularly  effective  way.  These  points 
are  in  addition  to  any  points  the 
apphcation  earns  under  the  selection 
criteria  for  the  program: 


Projects  that  provide  evidence  that 
they  are  designed  to  build  the  capacity 
of  educational  and  other  agencies  to 
adopt  and  implement  proven  models  or 
components  of  models  that  (1)  address 
the  needs  of  groups  of  infants,  toddlers, 
or  young  children  with  disabilities  and 
their  families  from  cultural,  linguistic, 
or  racial  minority  groups;  or  (2)  address 
the  unique  needs  of  young  children 
with  low  incidence  disabilities,  such  as 
deaf-blindness.  i 

Absolute  Priority  3 — EaHy  Childhood 
Model  Inservice  Training  Projects 

Background:  This  priority  supports 
capacity  building  projects  that  develop, 
demonstrate,  evaluate,  and  disseminate 
inservice  training  models  and 
accompanying  materials.  The  purpose  of 
these  models  is  to  prepare  professionals 
and  paraprofessionals  to  provide, 
coordinate,  or  enhance  early 
intervention,  special  education,  and 
related  services.  These  services  will 
target  infants,  toddlers,  and  preschool- 
aged  children  with  disabilities,  birth 
through  ei^t  jrears  of  age,  and  their 
families,  including  children  with 
disabilities  who  may  be  from  c\iltural, 
linguistic,  or  racial  minority  groups. 

Priority:  A  model  inservice  training 
project  considered  for  funding  under 
this  priority  must — 

(a)  Identify  the  target  population  to  be 
trained,  including  their  roles  and 
responsibilities,  and  the  national  needs 
addressed  by  the  model; 

(b)  E)elineate  a  conceptual  framework 
upon  which  the  training  model  is  to  be 
based,  including  the  changes  in 
personnel  roles  and  responsibilities  and 
the  skills  needed  to  implement  the  new 
roles  or  responsibilities; 

(c)  Identify  the  content  of  training  and 
the  format  for  delivery  of  training  and 
other  activities  of  the  model: 

(d)  Develop  and  demonstrate  an 
inservice  training  model  for 
professionals,  paraprofessionals,  or 
both,  who  are  currently  providing 
services  to  infants,  toddlers,  and 
preschool-aged  children  with 
disabilities  and  their  families,  or  to 
those  individuals  who  through 
retraining  could  provide  those  services; 

(e)  Include  goals,  objectives,  and 
activities  to  ensure  that  personnel 
participating  in  the  training  acquire 
skills  to  work  effectively  with  children 
and  families  who  are  members  of 
cultural,  linguistic,  and  racial  minority 
groups; 

(f)  Include  within  the  model  an  array 
of  follow-up  and  support  activities  that 
ensure  that  personnel  participating  in 
the  training  acquire  the  skills  being 
taught  and  use  that  knowledge  in 
meeting  the  service  needs  of  young 


children  with  disabilities  and  their 
families; 

(g]  Coordinate  with  the  State  agencies 
responsible  for  the  Comprehensive 
System  of  Personnel  Development 
(CSPD)  under  Part  H  or  Part  B  of  VDEh. 
and  arrange  for  credit  to  be  granted  to 
trainees  by  appropriate  agencies, 
organizations,  or  institutions  of  higher 
education;  and 

(h)  Evaluate  the  inservice  training 
model  through  direct  assessment  of 
participants'  skills  following  the 
training  and.  after  a  period  of  time, 
include  some  direct  observation 
measures  of  trainees  in  the  service 
setting  using  standardized  observational 
rating  techniques. 

Competitive  Priority:  Within  absolute 
priority  3,  the  Secretary,  under  34  CFR 
75.105(c](2)(i],  gives  preference  to 
applications  that  meet  the  following 
competitive  priority.  The  Secretary 
awards  up  to  10  points  to  an  application 
that  meets  this  competitive  priority  in  a 
particularly  effective  %vay.  These  points 
are  in  addition  to  any  points  the 
application  earns  under  the  selection 
criteria  for  the  program: 

Projects  that  provide  evidence  that 
they  will  develop,  demonstrate, 
evaluate,  and  disseminate  models  that 
(1)  incorporate  collaborative,  multi- 
disdplinary,  team  training  approaches 
to  personnel  development;  or  (2)  focus 
on  paraprofessionals  and  address  their 
imique  training  needs. 

Absolute  Priority  4 — Eariy  Childhood 
Research  Institute  on  Integration 

Background:  This  priority  supports  an 
Early  Childhood  Research  institute  to 
(1)  identify  administrative,  attitudinal 
and  programmatic  barriers  to  integrating 
young  children  with  disabilities  three 
through  five  years  of  age  in  preschool, 
day  care,  and  other  programs;  (2) 
develop  and  test  strategies  that  are 
designed  to  overcome  those  barriers;  (3) 
identify  and  test  approaches  to  service 
delivery  that  are  designed  to  maximize 
the  combined  effects  of  special 
education  and  related  services, 
individualized  planning  and 
instruction,  developmentally 
appropriate  practice,  and  organized 
interactions  between  children  with 
disabilities  and  peers  without 
disabilities  in  integrated  settings;  and 
(4)  conduct  preliminary  studies  to 
identify  strategies  that  are  likely  to 
facilitate  the  participation  of  young 
children  with  disabilities  and  their 
families  in  the  broader  array  of  services 
and  events  available  in  the  community, 
including  social  and  recreational 
activities  accessed  by  all  families  with 
young  children. 


i 
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To  address  these  issues,  the  Institute 
will  conduct  a  program  of  research 
consisting  of  studies  carried  out  at  the 
service  delivery  level  (preschool,  day 
care,  and  other  service  settings),  at  the 
community  level,  and  at  the  systems 
level.  The  Secretary  requires  tJie 
Institute  to  coordinate  its  research 
activities  with  other  relevant  efforts 
sponsored  by  the  Office  of  Special 
Education  Programs,  including  State- 
wide Systems  Change  Projecls  and 
research  institutes  supported  under  the 
Program  for  Children  and  Youth  with 
Severe  Disabilities  (Part  C  of  the 
Individuals  with  Disabilities  Education 
Act). 

The  Secretary  anticipates  funding  one 
cooperative  agreement  with  a  project 
period  of  up  to  60  months  subject  to  the 
requirements  of  34  CFR  75.253(a)  for 
continuation  awards.  In  determining 
whether  to  continue  the  Institute  for  the 
fourth  and  fifth  years  of  the  project 
period,  the  Secretary',  in  addition  to 
applying  the  requirements  of  34  CFR 
75.253|a),  considers  the 
recommendation  of  a  review  team 
consisting  of  three  experts  selected  by 
the  Secretary.  The  services  of  the  review 
team,  including  a  two-day  visit  to  the 
project,  are  to  be  performed  during  the 
last  half  of  the  Institute's  second  year 
and  may  be  included  in  that  year's 
annual  evaluation  required  under  34 
CFR  75.590. 

Priority:  The  Early  Childhood 
Research  Institute  considered  for 
funding  under  this  priority  must — 

(a)  Conduct  a  program  of  research  that 
addresses  the  issues  identified  above: 

(b)  Identify  specific  interventions  or 
strategies  that  will  be  investigated; 

(c)  Carry  out  the  research  within  a 
conceptual  framework,  based  on 
previous  research  or  theory,  that 
provides  a  basis  for  the  interventions  or 
strategies  that  will  be  studied,  the 
research  methods  and  instrumentation 
that  will  be  used,  and  the  specific  target 
populations  and  settings  that  will  be 
studied; 

(d)  Collect,  analyze,  and  report  a 
variety  of  descriptive  and  outcome  data, 


including  (1)  specific  information  on  the 
settings,  the  service  providers,  the 
children  and  families  targeted  by  the 
project  (e.g.,  age,  disability,  level  of 
functioning  and  membership  in  a 
special  population,  if  appropriate),  and 
(2)  multiple,  functional  outcome  data 
for  the  children  and  families  who  are 
the  focus  of  the  interventions  or 
strategies: 

(e)  Conduct  the  research  in  typical, 
integrated  school  and  community 
settings; 

\f)  Conduct  the  research  using 
methodological  procedures  that  are 
designed  to  produce  unambiguous 
findings  regarding  the  effects  of  the 
interventions  or  strategies,  as  well  as 
any  findings  on  interaction  effects 
between  particular  strategies  and 
particular  characteristics  of  participants 
or  settings.  These  findings  will  be 
rendered  through  appropriate  sample 
selection  and  adequate  sample  size  to 
permit  use  of  the  findings  in  policy 
analyses: 

(g)  Design  the  research  activities  in  a 
manner  that  is  likely  to  lead  to 
improved  services  for  children  with 
disabilities  and  their  famihes.  including 
those  who  are  members  of  cultural, 
linguistic,  or  racial  minority  groups; 

(h)  Develop  and  field  test  a  variety  of 
products  that  can  be  used  for  training 
and  technical  assistance  activities  with 
pohcymakers,  administrators, 
community  leaders,  parents,  and  service 
providers  that  are  likely  to  facilitate  the 
integration  of  young  children  with 
disabilities  and  young  children  without 
disabilities; 

|i)  Coordinate  research  activities  with 
other  relevant  efforts  sponsored  by  the 
Office  of  Special  Education  Programs, 
irtcluding  State-wide  Systems  Change 
Projects  and  research  institutes 
supported  under  the  Program  for 
Children  and  Youth  with  Severe 
Disabilities  (Part  C  of  IDEA);  and 

())  Provide  research  training  and 
experience  for  at  least  10  graduate 
students  annually. 

In  determining  whether  to  continue 
the  Institute  for  the  fourth  and  fifth 


years  of  the  project  period,  in  addition 
to  considering  factors  in  34  CFR 
75.253(a),  the  Secretary  considers  the 
following: 

(a)  The  timeliness  and  effectiveness 
with  which  all  requirements  of  the 
negotiated  cooperative  agreement  have 
been  or  are  being  met  by  the  Institute. 

(b)  The  degree  to  which  the  Institute's 
research  designs  and  methodological 
procedures  demonstrate  the  potential 
for  producing  significant  new 
knowledge  and  products. 

In  order  to  apply  for  funding  for  years 
four  and  five,  the  Institute  must  set 
aside  in  its  budget  for  the  second  year, 
funds  to  cover  costs  associated  with  the 
services  to  be  performed  by  the  review 
team  appointed  by  the  Secretary  to 
evaluate  the  project  in  the  second  year. 
These  funds  are  estimated  to  be 
approximately  $4,000. 

Inlergovemmentai  Review 

This  program  is  subject  to  the 
requirements  of  Executive  Order  12372 
and  the  regulations  in  34  CFR  part  79. 
The  objective  of  the  Executive  order  is 
to  foster  an  intergovernmental 
partnership  and  a  strengthened 
federalism  by  relying  on  processes 
developed  by  State  and  local 
governments  for  coordination  and 
review  of  proposed  Federal  financial 
assistance. 

In  accordance  with  the  order,  this 
document  is  intended  to  provide  early 
notification  of  the  Department's  specific 
plans  and  actions  for  this  program. 

Applicable  Program  Begulotions:  34 
CFR  part  309. 

Program  Authority:  20  U.S.C  1423. 

(Catalog  of  Federal  Domestic  Assistance 
Number:  Early  Education  Program  for 
Children  with  Disabilities  84.024) 

Dated:  Seplember  10, 1993. 
Andrew  Pepin, 

Acting  Assistant  Secretary  for  Special 
Education  and  Fehabilitative  Services. 
IFR  Doc.  93-22608  Filed  9-15-93;  845  ami 
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DEPARTMENT  OF  EDUCATION 
[CFDA  Na:  84.024] 

Early  Education  Program  for  Children 
With  Disabilities;  Notice  Inviting 
Application  for  New  Awards  for  the 
Fiscal  Year  (FY)  1994 

Purposes  ofProffom:  The  purpose  of 
the  prograni  is  to  provide  Federal 
financial  assistance  (a)  to  address  the 
special  needs  of  children  with 
disabihties,  birth  through  age  eight,  and 


their  {amiUes;  and  (b)  to  assist  State  and 
local  entities  in  expanding  and 
improving  programs  and  services  for 
these  children  and  their  famihes. 

The  competitions  announced  by  this 
notice  support  National  Education  Goal 
1  by  assisting  young  children  with 
disabihties  to  begin  school  ready  to 
leam. 

Eligible  Applicants:  Public  agencies 
and  nonprofit  private  organizations  may 
apply  under  these  competitions.  In 
addition,  profitmaking  organizations  are 


eligible  tO  apply  for  Early  Childhood 
Model  Inservice  Training  Projects. 

Applicable  Regulations:  (a)  The 
Education  Department  General 
Administrative  Regulations  (EDGAR)  in 
34  CFR  parts  74,  75.  77,  79.  80.  81,  85, 
and  86;  and  (b)  The  regulations  for  this 
program  in  34  CFR  part  309. 

Priorities:  The  priorities  in  the  notice 
of  final  priorities  for  this  program,  as 
published  elsewhere  in  this  issue  of  the 
Federal  Register,  apply  to  this 
competition. 


Early  Education  Program  for  Children  with  Disabilities 


Titte  and  CFDA  No. 

DeadUnetor 
transmittal  ot. 

appiicaiions 

Deadbnefor 

irvtergovem- 

mental  review 

Available 
funds 

Estimated  range  ol 
awards 

Estimated 
size  of 
awards 

Estimated 

number  of 

awards 

Project  pe- 
riod In 
months 

Earty  ChMTwod  Oemonstralion 

Projects  (CFDA  84.024B). 
Oulreae*       Projects       (CFDA 

84.0240). 
Modal        Inservice        Trairang 
,    Projects  (CFDA  84.Q24P). 
Earty  Chifctfwod  Research  Insti- 

tute    on    Integration    (CFDA 

84.a24K). 

1/1  a«4 

1/05/94 

12«9«3 

1/10/94 

3/12/94 
3rt)7/94 
2/28/94 
3/12/94 

$1,040,000 

2,000.000 

1.300.000 

750.000 

$120,000-140,000 

120.000-140,000 

120.000-140,000 

750.000 

$130,000 
130.000 
130.000 
750.000 

8 

15 
10 

1 

Up  to  60. 
Up  to  36. 
Up  to  36. 
Up  to  60. 

ApfjUcationa  Available:  October  20. 1993. 

Note:  The  Oepartmeni  is  not  bound  by  any  estimates  In  this  notice. 


For  Applications:  To  request  an 
appUcation,  telephone  (202)  205-8485. 
Inoividuals  who  use  a 
telecommunications  device  for  the  deaf 
(TDD)  may  call  the  TDD  number  at  (202) 
205-6169. 

For  Further  Information  Confocf :  Gail 
Houle,  U.S.  Department  of  Educaticm. 


400  Maryland  Avenue,  SW..  room  4613. 
Switzer  Building,  Washington.  DC 
20202-2644.  Telephone:  (202)  205- 
9045.  Individuals  who  use  a 
telecommunications  device  for  the  deaf 
(TDD)  may  call  the  TDD  number  at  (202) 
205-8169. 


Pntgraa  Authority:  20  U.S.C  1423. 

Dated:  September  10. 1993. 
AMuew  Pepin. 

Acting  Assistant  Secretary  for  Special 
Education  and  Rdiabilitative  Services. 
IFR  Doc  93-22609  Filed  9-15-93:  8:45  am) 
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DEPARTMENT  OF  HOUSING  AND 
URBAN  DEVELOPMENT 

Office  of  the  Assistant  Secretary  for 
Housing — Federal  Housing 
Commissioner 

24  CFR  Parts  200,  204,  206  and  267 
[Docket  No.  R-93-1626:  FR-3027-P-01] 
RIN  2S02-AF25 

Appraisals  and  Property  Valuation 

AGENCY:  Off.ce  of  the  Assistant 
Secretary  for  Housing — Federal  Housing 
Commissioner,  HUD. 
ACTION:  Notice  of  proposed  rulemaking. 

SUMMARY:  This  proposed  rule  would 
establish  minimum  standards  for  (1)  real 
estate  appraisals  made  by  staff,  fee  or 
contract  appraisers  in  determining  the 
maximum  insurable  mortgage  amount  in 
most  HUD/FHA  single  family  (one-to- 
four  family)  and  multifamily 
transactions,  and  (2)  the  selection  of 
appraisers  by  mortgagees.  It  would 
distinguish  those  appraisals  that  may  be 
performed  by  State  licensed  appraisers 
from  those  that  must  be  performed  by 
State  certiAed  appraisers. 
DATES:  Comment  due  date:  November 
15. 1993. 

ADDRESSES:  Interested  persons  are 
invited  to  submit  comments  regarding 
this  Notice  to  the  Office  of  General 
Counsel,  Rules  Docket  Clerk,  room 
10276,  Department  of  Housing  and 
Urban  Development,  451  Seventh  Street, 
SW..  Washington.  DC  20410.  Facsimile 
(FAX)  are  not  acceptable.  A  copy  of 
each  communication  submitted  will  be 
available  for  pubhc  inspection  and 
copying  on  weekdays  between  7:30  a.m. 
and  5:30  p.m.  at  the  above  address. 
FOR  FURTHER  INFORMATION  CONTACT: 
Single  family  programs:  Morris  Carter. 
Director  of  the  Single  Family 
Development  Division,  room  9270, 
Department  of  Housing  and  Urban 
Development.  451  Seventh  Street,  SW., 
Washington,  DC  20410-8000.  telephone, 
voice:  (202)  708-2720;  (TDD)  (202)  708- 
4594.  (These  are  not  toll-free  numbers.) 

Multifamily  programs:  Linda 
Cheatham,  Director,  Office  of  Insured 
Multifamily  Development,  room  6134, 
Department  of  Housing  and  Urban 
Development.  451  Seventh  Street.  SW.. 
Washington,  DC  20410-8000.  telephone, 
voice:  (202)  708-3000;  (TDD)  708-4594. 
(These  are  not  toll-fi«e  numbers.) 

SUPPlfMENTARY  INFORMATION: 

L  Information  Collection 

The  information  collection 
requirements  contained  in  this  proposed 
rule  have  been  submitted  to  the  Office 


of  Management  and  Budget  for  review 
under  the  Paperwork  Reduction  Act  of 
1980.  No  person  may  be  subjected  to  a 
penalty  for  failure  to  comply  with  these 
information  collection  requirements 
until  they  have  been  approved  and 
assigned  an  0MB  control  number.  The 
0MB  control  number,  when  assigned, 
will  be  announced  by  separate  notice  in 
the  Federal  Register.  Public  reporting 
burden  for  the  collection  of  information 
requirements  contained  in  this  rule  is 
estimated  to  include  the  time  for 
reviewing  the  instructions,  searching 
existing  data  sources,  gathering  and 
maintaining  the  data  needed,  and 
completing  and  reviewing  the  collection 
of  information.  Information  on  the 
estimated  public  reporting  burden  is 
provided  imder  the  preamble  heading. 
Other  Matters.  Send  comments 
regarding  this  burden  estimate  or  any 
other  aspect  of  this  collection  of 
information,  including  suggestions  for 
reducing  this  burden,  to  the  Department 
of  Housing  and  Urban  Development, 
Rules  Docket  Clerk,  451  Seventh  Street, 
SW..  room  10276.  Washington.  DC 
20410;  and  to  the  Office  of  Management 
and  Budget.  Office  of  Information  and 
Regiilatory  AH^airs.  Washington,  DC 
20503. 

n.  Background 

The  Department  proposes  to  change 
its  requirements  with  respect  to  the 
appraisal  of  both  single  family  i  and 
multifamily  properties  that  are  financed 
by  mortgages  insured  by  HUD/FHA 
under  the  National  Housing  Act  (NHA). 

There  are  two  reasons  for  these 
changes.  First,  Congress  has  enacted 
legislation  during  the  past  three  years 
that  clearly  points  the  direction  which 
Federal  agencies  must  follow  to  improve 
the  quality  of  real  property  appraisals  in 
federally  related  transactions.  Title  XI  of 
Federal  Financial  Institutions  Reform, 
Recovery  and  Enforcement  Act  of  1989 
(FIRREA),  among  other  things,  directs 
certain  federal  agencies  which  oversee 
financial  institutions  to  adopt 
regulations  governing  the  performance 
and  use  of  appraisals  in  such 
transactions.  In  addition,  the 
Department  of  Housing  and  Urban 
Development  Reform  Act  of  1989  added 
section  202(e)  to  the  NHA  (12  U.S.C 
1708(e))  to  require  that  the  appraisal  of 
all  property  secxiring  an  FHA-insured 
mortgage  be  performed  in  accordance 
with  generally  accepted  appraisal 
standards  and  be  prepared  by  a  licensed 
or  certified  Appraiser.  This  latter 


>  In  thi(  preambla.  the  term  "single  bmily"  U 
used  tynonymoutly  with  "1-IO-4  (amily  residential 
property:"  each  tenn  also  include*  a  manufactured 
hmnaloL 


requirement  resembles  the  FIRRE^\ 
mandate  regarding  appraisals  for 
mortgage  loans  made  by  federally 
regulated  financial  institutions  on  or 
after  December  31.  1992.  Along  with 
these  legislative  reforms,  the 
Department  proposes  to  implement 
another,  quite  different  statutory 
addition.  The  Cranston-Gonzalez 
National  Affordable  Housing  Act 
amended  section  202(e)  of  the  NHA  to 
provide  that  single  family  Direct 
Endorsement  (DE)  lenders  may  select 
the  appraiser  for  a  given  procerty 
evaluation  and  that  the  selection  may 
include  a  corporate  entity  or  other 
institution  as  well  as  an  individual. 
That  section  also  provides  that  an 
appraiser  may  enhst  the  assistance  of 
other  persons  in  performing  the 
appraisal,  but  must  maintain  close 
supervision  and  accept  ultimate 
responsibility  for  the  result. 

Second,  apart  from  various  legislative 
changes,  this  rulemaking  reflects  that 
HUD  has  been  reevaluating  the 
effectiveness  of  its  current  system  of 
assigning  single  family  property 
appraisers  from  fee  panels.  Experience 
has  not  showm  to  the  Department's 
satisfaction  that  the  delay  and  other 
administrative  problems  attendant  with 
the  use  of  a  fee  panel  are  justified  by  a 
commensurate  benefit  to  the  quality  of 
appraisals.  HUD  is  continuing  to  study 
the  advisability  of  the  panel  system  and 
for  the  present,  although  its  use  would 
be  considerably  diminished  by  these 
proposed  changes,  it  would  be  retained 
for  umited  purposes  as  discussed  below. 

In  light  of  these  various 
considerations,  the  Department  is 
proposing  fundamental  changes  to  its 
requirements  for  the  appraisal  (or 
whenever  traditional  comparison-based 
appraisal  is  not  appropriate,  a  real  estate 
consultation  estimate)  of  both  single  and 
multifamily  properties.  Currently,  HUD 
has  a  variety  of  approaches  to  standards 
for  appraisers  and  appraisals,  based  to 
some  extent  on  inherent  differences 
between  title  I.  title  11  single  family,  and 
title  n  multifamily  programs. 
Approaches  are  very  different,  too, 
within  the  various  multifamily 
programs  because  of  particular  statutory 
requirements. 

ror  a  single  family  mortgage  insured 
under  title  II  of  the  NHA,  the  appraised 
value  of  the  home  is  typically  a  major 
.factor  in  determining  the  maximum 
insurable  amount.  Appraisers  are 
currently  selected  in  either  of  two  ways: 
The  appraiser  is  assigned  by  HUD  from 
a  local  fee  panel  of  FHA  approved 
independent  appraisers,  or  the 
mortgagee  may  use  one  of  its  employees 
if  both  the  mortgagee  and  the  employee 
are  approved  for  DE  processing  of 
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mortgage  insurance  applications.  HUD 
admits  only  individuals  to  the  panels: 
organizations  are  not  empaneled.  After 
section  202(e)  was  added  to  the  NHA. 
the  Department  issued  Mortgagee  Letter 
89-31.  which  requires  thai  all  fee  and 
DE  staff  appraisers  must  meet  State 
requirements  in  States  with  licensing  or 
certification  requirements.  The 
appraisals  themselves  are  governed  by 
standards  set  out  in  HUD  Handbook 
4150.1  Rev.  1.  "Valuation  Analysis  for 
Home  Mortgage  Insurance." 

In  many  instances.  HUD  recognizes  a 
Certificate  of  Reasonable  Value  issued 
by  the  Department  of  Veterans  Affairs 
(VA)  as  evidencing  compliance  with 
HUD  requirements  for  the  design  and 
construction  of  a  single  family  property 
to  be  offered  as  security  for  an  FR,\ 
insured  mortgage  loan.  This  would 
continue  to  be  the  case  if  VA  appraisal 
requirements  follow  the  provisions  of 
FIRREA.  The  underlying  principle  of 
recognition  matches  that  in  §  267.3(c)(1) 
of  this  proposed  rule.  It  should  be  noted 
that  VA,  for  its  part,  could  not  recognize 
an  appraisal  performed  for  HLT>/FR.\ 
purposes  in  any  instance  when  the 
mortgagee  had  responsibility  for 
selecting  the  appraiser  as  would  be 
permitted  under  §  267.5.  For  VA 

[)urposes.  lenders  do  not  have  such 
atitude.  since  38  U.S.C.  1831  requires 
that  each  appraiser  be  assigned  on  a 
rotational  basis  from  a  fee  panel  selected 
and  maintained  by  VA.  Clearly,  the 
legislative  objective  embodied  in  section 
1831  does  not  yield  to  the  existing 
poUcy  of  reciprt)city  between  the  two 
agencies. 

In  contrast  to  single  family  programs 
which  basically  address  the  financing  of 
individual  occupant-owned  residences, 
muhi£amily  programs  are  directed 
toward  investment  properties,  primarily 
rental  housing.  The  financing  of  income 
producing  multifamily  projects  depends 
to  a  considerable  extent  upon  the 
estimated  net  operating  income 
resulting  from  gross  rental  income 
adjusted  for  vacancy  and  collection  loss 
less  operating  expense  and  taxes,  and 
the  appraisal  of  such  properties  involves 
many  considerations,  e.g.,  economic 
life,  market  capitalization  rates, 
mortgage  interest  rates,  debt  service 
rates,  and  r^es  of  return  on  equity.'  In 


>  ThU  daccription  U  necMsarll;  gaaerai  ia  nature 
and  focuses  on  the  more  tTAditional  FHA  progruns. 
such  ai  those  under  sections  207  and  223(f)  of  the 
NHA.  as  well  as  mortgage  insurance  far 
manufactured  home  courts.  Other  muUifamily 
progranu  raise  special  valuation  probiams.  Thus. 
section  232  (nursing  homes,  intermadiata  car* 
facilities  and  board  and  care  facilities)  requires  a 
breakout  of  proprietary  kacame.  and  section  242 
(hospitals)  is  procassad  by  the  Department  of  Health 
and  Huoian  Sarneaa.  purnaat  to  its  special 
expertise,  in  accordance  witl^standards  sat  t^  that 


the  case  of  multiEaniily  properties,  HUD 
uses  its  staff  or  a  contract  appraiser  for 
purposes  of  the  appraisal  and  appraisal 
review,  which  are  performed  in 
accordance  uith  Supplemental 
Standards  contained  in  HUD  Handbook 
4465.1  Revision  2,  Valuation  Handbook 
for  Multifamily  Mortgage  Insurance  and 
other  program  guidelines. 

Congress,  moreover,  has  called  for  the 
use  of  different  appraisal  methods 
among  FHA's  multiMmily  programs, 
specifying  for  some  a  value  approach 
based  on  economic  soundness,  while 
stating  for  others  that  financing  must  be 
measured  in  terms  of  an  acceptable  risk 
considering,  among  other  things, 
replacement  cost.  The  appraisal  process 
becomes  still  more  complex  when 
subsidies  are  involved,  and  if  the  project 
will  be  financially  sustained  by  any 
degree  of  government  contribution,  the 
appraiser  must  perform  a  real  estate 
consultation  to  ascertain  the  mortgage 
amount  which  constitutes  an  acceptable 
risk  in  accordance  with  policies  and 
instructions  set  forth  in  HUD 
Handbooks  for  the  specific  program  and 
type  of  property  concerned.  Multifamily 
appraising  is  performed  either  by  HUD 
staff  or  by  qualified  appraisers  under 
contract  to  HUD. 

Title  I  programs  involve  another, 
quite  different  approach  to  valuation. 
Appraisals  play  no  nle  in  determining 
the  maximum  insurable  loan  amount  for 
smaller  loans  under  the  title  I  property 
improvemmt  loan  pnsgram,  and  only  a 
limited  role  for  the  title  I  manufactured 
home  loan  program,  since  loans  of  both 
types  are  primarily  character  loans 
approved  on  the  basis  of  the  borrower's 
credit,  rather  than  on  the  value  of  the 
security,  Effective  November  18, 1991, 
an  appraisal  is  necessary  for  most 
property  improvement  loans  which 
exceed  $15,000  singly  or  in  combination 
with  other  property  improvement  loans, 
since  the  borrower's  equity  in  the 
property  must  be  at  least  equal  to  the 
loan  amount(s).3  (See  24  CFR 
201.20(a)(3).)  The  appraisal  process  in 
such  cases  is  comparab^  to  that  for  a 
single  family  purtiiase  money  mortgage 
insured  under  title  II. 

If  the  loan  involves  only  the  purchase 
of  a  manufactured  home  lot,  the 
valuation  process  is  also  similar  to  a 
title  n  appraisal.  If  it  involves  a  lot  sold 
in  combination  with  the  purchase  of  a 


agency.  Additionally.  HUD  adninisters  programs 
such  as  sections  Z2l(d)  (3)  and  (4).  section  213 
(cooperatives)  and  group  practice  facilities  under 
M«  XI  which  iavotve  mortgage  financing  that  must 
be  based  on  replacement  cost  rather  than  valtta. 

>  Aa  appninl  is  not  naadad  if  the  loan  ie 
originttBd  by  or  on  bataaU  of  a  fovaraaMstai 
inablBtiaa  to  provide  hoasiii^  aiiiilMw  ii  to  a  low 
or  moderate  income  bmily. 


manufactured  home,  the  appraised 
value  of  the  lot  is  but  one  determinant 
of  the  maximum  insurable  loen  amount 
which  consists  of  the  appraised  value  of 
the  lot  and  unit  together.  Valuation  of 
the  lot  involves  real  property,  and  thus 
resembles  appraisal  under  title  II,  while 
valuation  of  the  unit  (including  pad  and 
hookup  facihties)  is  performed  under 
contract  between  HUD  and  an 
independent  appraisal  service  for  the 
benefit  of  the  lender.  Depending  on 
whether  it  is  new  or  existing,  the  value 
of  the  unit  is  based  respectively  on 
either  dealer  invoice  or  the  adjusted 
values  published  by  the  National 
Automobile  Dealers  Association 
(NADA),  using  comparable  sales  as 
needed.  Thus,  title  I  appraisals  of 
manufactured  homes  are  more 
analogous  to  the  appraisal  of  moveable 
non-residential  personal  property,  such 
as  an  automobile,  than  to  the  appraisal 
of  real  propert.y.  HUD  has  concluded 
that  the  intent  of  section  202(e)  is  to 
require  appraisal  standards  only  for  real 
property,  not  for  personal  property. 

The  new  part  267  would  therefore  be 
limited  in  the  extent  of  its  applicability 
under  the  title  I  program  to  appraisals 
of  homes  securing  either  property 
improvement  loans  over  $15,000  or 
manufactured  home  lots.  Whenever  an 
appraisal  is  required,  it  would  be 
governed  by  the  provisions  of  this 
proposed  rule. 

The  Department  has  recently  made  a 
decision  to  require  appraisals  of  single 
family  properties  held  by  the  Secretary 
for  disposition.  These  valuations, 
however,  are  different  from  the 
appraisal  of  a  typical  1-4  family 
property  in  both  objecrtive  and 
approach.  TTieir  purpose  is  not  to 
determine  the  adequacy  of  the  security 
for  a  loan,  but  to  guide  the  Department 
in  its  judgnjent  as  to  a  reasonable  price 
at  which  to  offer  a  property.  They 
represent  an  amount  based  initially  on 
ciurent  market  values  as  indicated  by 
comparable  sales,  but  adjusted  to 
facilitate  sale  within  90  days  by  taking 
into  consideration  stich  factors  as  the 
local  real  estate  market  conditions  and 
the  Department's  ability  to  dispose  of 
property  within  the  90  day  time  6-ame. 
The  process  of  pricing  disposition 
properties  involves  an  exchange  of 
information  and  views  between  HUD 
and  the  appraiser  and  is  characterized 
by  a  fair  amount  of  flexibihty. 
Furthermore,  it  has  been  described  in 
issuances  famished  to  HUD  Field 
Offices  as  well  as  those  individuals  and 
institutions  concerned  with  the  sale  of 
Secretary-held  properties.  No  purpose 
would  be  served  by  reiterating  the 
process;  therefore  the  proposed  rule 
would  not  apply  to  cases  involving  HUD 
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property  disposition.  (See  proposed 
§267.1  below.) 

m.  Description  of  the  Proposed 
Changes 

The  substance  of  changes  affecting 
FHA  appraisals  would  be  contained  in 
a  new  part  267  which  includes  §§  267.1 
through  267.6.  with  conforming 
amendments  in  parts  200,  203  and  206. 

The  single  family  appraisal  provisions 
would  be  based  largely  on  regulations 
issued  pursuant  to  title  XI  of  FIRREA  by 
the  Federal  Financial  Institution 
Regulatory  Agencies  (The  Federal 
Deposit  Insurance  Corporation.  Federal 
Reserve  Board.  Office  of  Thrift 
Supervision,  National  Credit  Union 
Administration  and  Office  of  the 
Comptroller  of  the  Currency)  and  the 
Resolution  Trust  Corporation  (RTC), 
e.g..  the  final  rule  of  the  Board  of 
Governors  of  the  Federal  Reserve 
System  published  on  July  5, 1990.  55  FR 
27762  (referred  to  as  the  "FIRREA 
regulations"  in  this  discussion).  In 
carrying  out  their  responsibilities  under 
title  XI  of  FIRREA,  these  Federal 
Financial  Institution  Regulatory 
Agencies  (FFIRA)  together  with  the  RTC 
have  sought  as  their  goal  to  develop 
uniform  regulations  regarding  the 
appraisal  requirements  for  federally 
related  transactions.  However.  HUD's 
proposal  and  the  regulations  adopted  by 
the  FFIRA  in  conjunction  with  RTC 
have  several  di^erences  in  their 
principal  provisions: 

J.  De  minimis  Test 

None  of  the  FFIRA  requires  a  State 
certified  or  licensed  appraiser  for  real 
estate-related  transactions  that  involve 
less  than  a  specified  loan  amount,  such 
as  $50,000.  HUD  would  not  recognize 
such  a  de  minimis  test,  hence  there  will 
be  cases  for  which  HUD  requires  an 
appraisal  when  other  agencies  do  not.  If 
for  any  reason  another  agency 
nevertheless  requires  an  appraisal 
performed  in  accordance  with  FIRREA 
standards,  that  appraisal  would  be 
accepted  in  the  case  of  a  one-to-four 
family  dwelling  as  being  in  compliance 
with  this  part  267. 

2.  Use  of  Appraisers  in  Non-residential 
Property  Transactions 

The  FFIRA  provide  extensively  for 
appraisals  of  non-residential  properties. 
They  generally  did  not  distinguish 
among  different  kinds  of  properties  (e.g.. 
single  family,  multifamily  residential 
and  non-residential)  In  their  standards, 
which  needed  to  cover  the  broad  range 
of  real  estate-related  financial 
transactions  made  by  federally  regulated 
depository  institutions.  HUD,  on  the 
other  hand,  deals  with  a  limited  number 


of  insurance  programs  for  specific  kinds 
of  real  estate,  and  has  determined  that 
some  differences  in  approach  are 
appropriate  depending  on  the  nature  of 
the  program.  Non-residential  mortgages 
involving  hospitals  are  excluded 
entirely  from  coverage  of  the  proposed 
rule  as  explained  below.  Some 
multifamily  residential  mortgages 
would  not  be  subject  to  all  the 
provisions  applicable  to  mortgages  on 
single  family  homes.  The  differing 
treatment  for  these  mortgage  programs  is 
explained  below. 

A  section-by-section  analysis  follows, 
begiiming  with  part  267. 

Section  267.1    Applicability 

This  section  would  require  that  an 
appraisal  must  comply  with  part  267  if 
the  maximum  insurable  mortgage  or 
loan  amount  under  any  FHA  program  is 
based  in  whole  or  in  part  on  a  property 
appraisal.  Certain  exceptions  are  listed: 
(1)  Insured  mortgages  which  finance  the 
sale  of  HUD-owned  property  pursuant 
to  section  223(c)  of  the  NHA  and  (2)  title 
I  manufactured  home  loans  other  than 
lot  loans  or  combination  loans,  for 
reasons  previously  discussed.  Also 
excluded  are  insured  mortgages  for 
hospitals,  since  such  mortgages  are 
processed  by  the  Department  of  Health 
and  Human  Services.  Although  not 
specifically  named  here,  certain 
additional  types  of  mortgages  insured 
under  FHA  programs  would  not  be 
covered  by  part  267  because  a  property 
appraisal  does  not  play  any  role  in  the 
determination  of  the  maximum 
insxirable  mortgage  amount.  An  example 
would  be  "streamlined"  refinancing  of 
insured  single  family  loans  pursuant  to 
section  223(a)(7)  of  the  NHA. 

Finally,  with  respect  to  the  scope  of 
part  267,  the  reader  should  note  that 
certification  and  licensing  have  a 
limited  applicability  to  HUD  staff 
appraisers.  The  Department  does  not 
interpret  the  Reform  Act  as  covering  the 
activities  of  HUD  employees  who 
conduct  either  desk  or  field  reviews  of 
appraisals  prepared  by  others,  and  part 
267  does  not  apply  to  such  activities. 
However,  in  addition  to  their  review 
responsibilities.  HUD  staff  members 
sometimes  perform  appraisals  on 
multifamily  projects  that  will  be 
covered  by  FHA  insured  mortgages.  It  is 
the  Department's  view  that  those  of  its 
employees  who  prepare  and  sign  the 
appraisal  report  should  be  certified.* 
Congress,  which  could  have  provided 
an  exemption  for  federal  employees  and 


«C«tiflaitioo  it  Ih*  only  considmtion  for  HUD 
r«viaw  tppralMrt.  tinea  HUD  tUff  doM  not  usiially 
r«vi«w  (ingla  family  tppiaitaU  whan  licensura  !• 
(ufficienL 


did  not,  has  directed  in  section  142  of 
the  Reform  Act  that  the  Secretary 
establish  uniform,  generally  accepted 
standards  for  the  appraisal  of  all 
property  securing  mortgages  insured  by 
FHA.  One  aspect  of  those  standards  is 
the  accreditation  of  individuals  who 
perform  the  appraisals  The  legislative 
message  is  clear:  The  quality  of    ' 
appraisals,  regardless  of  who  performs 
them,  is  an  essential  concern  in 
resolving  problems  of  the  mortgage 
lending  industry,  and  the  appropriate 
means  of  accomphshing  this  objective  is 
through  a  system  of  certification  and 
licensing  established  and  administered 
by  the  individual  states.  Although  HUD 
appraisers  must  already  meet  the 
Clepartment's  well-established  criteria 
for  competence  and  experience,  it  is 
important  that  their  professional 
standards  correlate  with  those  of  the 
private  sector.  For  this  reason,  HUD  staff 
appraisers  should  be  State  accredited. 

The  professional  qualifications  of 
Department  employees  are  typically  the 
subject  matter  of  an  internal  directive 
rather  than  a  substantive  rule.  However, 
the  decision  to  exempt  review 
appraisers  and  the  decision  to  cover 
HUD  staff  have  significance  for  the 
public  at  large  and  both  are  being 
published  for  public  comment. 

For  example,  based  on  the  rulemaking 
record,  HUD  might  reconsider  its 
position  and  require  that  its  staff 
appraisal  reviewers  be  certified  and/or 
licensed.  Such  a  change  could  have 
implications  for  non-HUD  personnel, 
including  individuals  such  as  DE 
undervkTiters  who  review  and 
sometimes  amend  appraisal  reports  on 
behalf  of  the  mortgagees  for  whom  they 
work. 

Also,  by  its  decision  to  require  State 
accreditation  for  staff  appraisers,  the 
Department  does  not  intend  that  a  HUD 
employee  be  certified  for  every 
jurisdiction  in  which  he  or  she  may 
appraise  property.  Certification  by  any 
one  state  would  suffice,  even  though  the 
employee  may  be  assigned  to  perform 
an  appraisal  on  property  located 
elsewhere.  The  Department  expects  that 
implementation  of  FIRREA  witfi 
uniform  testing  standards  and 
monitoring  by  the  Appraisal 
Subcommittee  will  result  in  consistently 
high,  comparable  standards  among  the 
various  jurisdictions.  Consequently, 
there  would  be  little  benefit  in 
duplicating  the  delay  and  expense  of 
qualifying  employees  in  each  of  those 
states  where  they  may  occasionally 
perform  appraisab. 

Section  267.2    Definitions 

Among  the  defined  terms  are  the 
following:  » 


I 
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Appraisal.  The  proposed  definition  is 
in  two  parts.  The  hrst  part,  stated  in 
terms  of  market  value,  follows  the 
definition  used  by  nioeteen  federal 
agencies  prior  to  enactment  of  FIRREA. 
and  now  found  in  the  FIRREA 
reguIatioDS.s  Following  this  common 
definition  will  further  an  identity  of 
interpretation  with  respect  to  the 
underlying  process  of  determining 
market  value  and  will  encourage 
consistency  among  the  appraisals 
themselves.  The  second  part  of  the 
definition  covers  in  broad  terms  the  use 
of  replacement  cost. 

Client.  This  definition  is  based  on  the 
Uniform  Standards  of  Professional 
Appraisal  Practice  (USPAP) 
promulgated  by  the  Appraisal 
Foundation. 

Complex  one-to-four  family 
residential  property  appraisal.  The 
proposed  rule  would  follow  section 
1113  of  FIRREA.  which  allows  the  use 
of  a  State  licensed  appraiser  for  one-to- 
four  family  residential  property 
appraisals,  "unless  the  size  and 
complexity  requires  a  State  certified 
appraiser."  A  complex  appraisal  is  one 
in  which  the  property  itself,  the  form  of 
ownership,  or  the  market  conditions  are 
atypical.  Thus  the  age  and  extent  of 
improvements,  architectural  style,  lot 
size,  neighboring  land  use,  potential 
environmental  hazard  liaiNlity,  and  the 
nature  of  the  property  interest,  e.g.,  a 
complicated  leasehold  or  a  restricted 
fee,  are  factors  ivhich  weigh  upon  the 
question  of  complexity.  This  list  is  far 
horn  exhaustive  and  is  for  illustration 
purposes  only. 

Consultation,  Feasibility  analysis,  and 
Market  analysis.  These  definitions 
would  follow  essentially  those  set  forth 
in  USPAP. 

Market  value.  The  definition 
prop)osed  in  §  267.2  is  used  in 
connection  with  mortgage  lending  by  a 
number  of  government  agencies,* 
lending  institutions  and  others,  and 
appears  in  the  FIRREA  regulations.  The 
definition  contemplates  consummation 
of  the  sale  by  a  specified  date  and 
passing  of  title  from  seller  to  buyer 
under  the  open  and  competitive 
conditions  requisite  to  a  fair  transaction. 
Reference  to  market  value  is  intended 
generally  to  provide  a  reliable  measure 
of  the  economic  potential  of  property 


>  The  proposed  regulations  are  ba^ed  in  part  on 
rut«»  adopted  pursuant  to  FIRREA  by  the  agencies 
represented  on  the  FFIRA  and  the  RTC.  See.  for 
example,  the  final  rule  adopted  by  the  Board  ot 
Governors  of  the  Federal  Reserve  System,  SS  FR 
27762.  July  5.  1990. 

•  See  49  CFR  part  24.  "Llnifonn  Relocation 
Assistance  and  Real  Property  Acqui5itioa 
Regulations  (or  Federal  and  Federally  Assisted 
Program*." 


involved  in  the  transaction.  Ag/ain,  the 
E>epartment  believes  that  adopting  a 
definition  with  widespread  uniformity 
would  encourage  consistency  in 
appraisal  results. 

When  applying  the  definition  of 
market  value  to  one-to-four  family 
residential  properties,  appraisers  would 
need  to  adjust  the  data  on  comparables 
to  allow  for  special  or  creative  financing 
or  for  sales  concessions,  although  no 
adjustment  would  be  necessary  for  costs 
that  are  normally  paid  by  the  seller  as 
a  result  of  custom  or  law  in  a  given 
market  area.  Such  arrangements  are 
usually  readily  identifial>le  since  they 
appear  as  seller  contributions  in 
virtually  all  transactions  within  the 
area.  Adjustment  for  special  or  creative 
financing  could  be  made  by  comparing 
the  indicated  sale  price  with  financing 
terms  offered  by  a  third  party  financial 
institution  that  is  not  involved  in  the 
property  or  transaction.  An  adjustment 
should  not  be  calculated  as  a  rote  doUar- 
for-doUar  allowance  for  the  financing  or 
concession  amount;  rather  the  size  of 
each  adjustmrait  should  approximate 
the  mari^et's  reaction  to  the  financing  or 
concessions  based  on  the  appraiser's 
judgment.7 

Mortgage  and  mortgagee.  The 
definition  of  "nKwtgage,"  which 
incorporates  definitions  in  current 
regulations  for  both  single  and 
multifamily  programs,,  would  include  a 
loan  authorized  for  insurance  under  the 
NHA.  In  FHA  regulations  the  term 
"loan"  is  often  used  to  denote  an 
unsecured  loan  or  a  loan  secured  by  a 
junior  mortgage.  A  "mortgagee  "  would 
be  defined  as  the  originator  of  a 
mortgage  and  could  therefore  be  a  Title 
I  lender  or  loan  correspondent. 

One-to-four  family  residential 
property.  This  definition  would  include 
a  manufactured  home  lot  in  addition  to 
property  with  one-to-fbur  family 
dwelling  units. 

Replacement  cost.  This  term,  which 
would  follow  the  de^ition  in  HUD 
Handbook  4010.1,  represents  the 
Secretary's  estimate  of  the  construction 
cost  of  the  property  or  project  when  the 
proposed  improvements  are  completed. 
The  replacement  cost  could  include  the 
land,  the  proposed  physical 
improvements,  utilities  within  the 
boundaries  of  the  land,  architect's  fees, 
taxes,  interest  during  construction,  and 
other  miscellaneous  charges  incident  to 
constructicHi  and  approved  by  the 
Secretary.  For  rehabilitation  proposals, 
the  replacement  cost  estimate  would 


'  Thia  paragraph  regarding  comparables  is  takes 
from  the  standard  deGoitian  of  "market  value"  used 
bv  the  Federal  Home  Loan  Niiortgage  Cotporation 
(''FHLMC").  thePe<leral  Naltooal  Mortg^e 
AsaociatiOB  C'TNMA "k  aad  OTS,  among  others. 


include  the  "as  is"  value  of  the  property 
before  rehabilitation,  plus  the  cost  of 
rehabilitation  and  appropriate  carrying 
and  financing  charges. 

State.  This  definition  would  follow 
that  contained  in  section  204(a)  of 
FIRREA. 

State  certified  appraiser.  This 
classification  would  apply  to  appraisers 
who  are  recognized  by  the  States  as 
being  more  knowledgeable  about,  and 
experienced  in.  appraisals  than  are 
licensed  appraisers.  Section  1116  of 
FIRREA  provides  that  each  State  will 
adopt  standards  and  procedures, 
consistent  with  the  purposes  of  Title  XI. 
for  obtaining  recognition  as  a  Stale 
certified  appraiser.  To  be  consistent 
with  title  XI.  each  State  must  require 
that  its  certified  appraisers  satis^.  at  a    . 
minimum,  the  criteria  for  certification 
issued  by  the  Appraisal  Qualifications 
Board  of  the  Appraisal  Foundation. 
Moreover,  no  State  may  certify  an 
appraiser  under  title  XI  imless  that 
individual  passes  an  examination, 
administered  by  the  State,  that  is 
consistent  with  and  equivalent  to  the 
Uniform  State  Certification  Examination 
issued  or  endorsed  by  the  Appraisal 
Foimdation.  Since  the  criteria 
mentioned  are  minimums,  a  State  may 
establish  additional  certification  criteria 
if  it  deems  appropriate. 

If.  on  the  otner  nand.  the  policies, 
practices  or  procedures  of  a  State  are 
determined  by  the  Appraisal 
Subcommittee  of  the  Federal  Financial 
Institutions  Examination  Council  to  be 
inconsistent  with  title  XI  of  HRREA 
(See  §  267  4(cM3)).  HUD  would  establish 
additional  standards  applicable  to  FHA 
transactions.  This  remedial  role  vvould 
extend  to  the  criteria  governing 
appraiser  qualification.  Thus,  if  the 
Appraisal  Subcommittee  were  to  find 
that  the  appraiser  certification  criteria  of 
a  given  State  are  inadequate  for 
specified  reasons,  an  individual 
certified  by  that  State  would  qualify  for 
HUD  programs  as  a  State  certified 
appraiser  only  if  the  individual 
complies  with  all  State-imposed  criteria 
together  with  other  standards  imposed 
by  the  Department. 

State  licensed  appraiser  A  State  may 
elect  to  adopt  licensing  criteria  that  are 
less  rigorous  than  certification  criteria. 
However,  the  FIRREA  regulations  make 
it  clear  that  the  hcensing  criteria  must 
be  adequate  to  protect  financial  and 
public  policy  interests.  The  States  are 
obhged  to  establish  criteria  ensuring 
that  licensed  appraisers  have  the 
experience  and  training  needed  to 
perform  appraisals  that  comply  with 
this  part. 

Moceova-.  the  Appraisal 
Subcommittee  may  find  that  a  State's 
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criteria  are  inadequate  and  not  in 
compliance  with  the  requirements  of 
title  XI.  As  in  the  case  of  State  certified 
appraisers,  only  if  the  Department  were 
to  impose  additional  remedial 
requirements  would  it  be  possible  for 
the  appraiser  to  qualify. 

Section  267.3     Transactions  Requiring 
a  State  Certified  or  Licensed  Appraiser 

Under  this  section,  an  FHA  insured 
mortgage  transaction  might  require  an 
appraisal  by  either  a  State  certified 
appraiser  or  by  a  State  licensed 
appraiser,  or  it  might  require  no 
appraisal  at  all. 

General  certification,  as  denned  by 
the  Appraisal  Qualifications  Board  of 
the  Appraisal  Foundation,  would  be 
required  for  the  appraiser  of  every 
muhifamily  property  regardless  of  value 
because  of  the  complexity  of 
multifamily  valuations  in  general.  In 
addition.  General  or  Residential 
certification  would  be  required  for  the 
appraiser  of  any  one-to-four  family 
residential  property  when  the  loan 
amount  is  $1,000,000  or  more.  At 
present,  this  limit  is  a  theoretical  one 
since  statutory  limits  on  the  size  of 
FHA-insuied  single  family  mortgages 
are  all  currently  under  this  amount. 
Certification  would  also  be  required  for 
the  appraiser  of  any  complex  one-to- 
four  family  residential  property,  as 
previously  defined,  regardless  of  value. 
Licensing  would  be  required  for  the 
appraiser  of  any  one-to-four  family 
residential  property  which  does  not 
qualify  as  complex  when  the  loan 
amount  is  less  than  $1,000,000.  Of 
course,  when  a  licensed  appraiser  is 
called  for,  a  certified  appraiser  might  be 
employed  instead.  Neither  a  certified 
nor  licensed  appraiser  would  be 
required  if  the  property  were  being  sold 
by  the  Secretary  from  HUD's  property 
disposition  inventory  or  if  it  involved 
the  sale  of  a  manufactured  housing  unit, 
as  contrasted  with  the  site  on  which  the 
unit  would  be  placed  because  such 
transactions  are  excluded  from  the 
scope  of  proposed  party  267. 

For  single  family  transactions,  one 
obvious  question  is  how  does  a 
mortgagee  about  to  assign  an  appraiser 
know  whether  certification  or  licensing 
is  appropriate?  Is  the  appraisal  going  to 
be  complex?  Before  hiring  an  appraiser, 
must  the  mortgagee  assess  the  situation 
to  determine  the  qualifications  that  an 
appraiser  will  need  to  complete  the 
assignment?  As  a  general  rule,  it  would 
be  reasonable  for  the  mortgagee  to 
assign  a  State  licensed  appraiser,  on  the 
assumption  that  the  appraisal  of  one-to- 
four  family  residential  property  will  not 
prove  to  be  complex,  unless  information 
to  the  contrary  were  readily  available. 


Often  the  loan  application  will  furnish 
sufficient  information  for  making  this 
decision. 

If  a  licensed  appraiser  discovers 
during  the  assignment  that  the  appraiser 
is  complex  or  outside  the  appraiser's 
expertise,  then  he  or  she  would  be 
required  to  disclose  this  situation  to  the 
mortgage  and  take  action  to  remedy  the 
deficiency.  A  certified  appraiser  could 
be  employed  instead  or  the  licensed 
appraiser  could  complete  the  appraisal 
and  have  a  certified  appraiser  review 
and  co-sign  the  appraisal  report. 

Paragraph  (c)  explains  that  for  single 
family  programs,  an  appraisal  satisfying 
the  requirements  of  another  federal 
agency  that  has  adopted  FIRREA 
standards  would  comply  with  part  267. 
For  multifamily  programs,  however, 
such  is  not  the  case. 

Section  267.4    Appraisal  Standards 

(a)  Minimum  standards.  In  enacting 
section  202(e)  of  the  NHA,  Congress  was 
responding  to  problems  in  the  appraisal 
industry  which  were  identified  by  the 
House  committee  on  Government 
Operations  during  a  series  of  hearings," 
and  which  are  mentioned  repeatedly  in 
the  legislative  history  of  title  XI  of 
FIRREA."  Section  202(e)  instructs  the 
Department  to  prescribe  standards  for 
the  performance  of  appraisals  of  all 
property  to  be  insured  by  FHA.  The  law 
states  further  that  those  standards  must, 
at  a  minimum,  require  appraisers'  work 
to  be  in  writing  and  in  conformance 
with  generally  accepted  appraisal 
standards  sudi  as  those  promulgated  by 
the  Appraisal  Standards  Board  of  the 
Appraisal  Foundation  and  titled  the 
Uniform  Standards  of  Professional 
Appraisal  Practice  (USPAP),  as 
amended  by  HUD  requirements  set  forth 
in  Supplemental  Standards. 

HUu  is  empowered  to  set  additional 
standards.  Thus,  §  267.5  as  proposed, 
would  set  forth  not  only  HUDs 
standards  based  upon  USPAP,  but  also 
certain  additions  which  the  Department 
has  determined  to  be  appropriate  and 
necessary  with  respect  to  HLTD-related 
single  family  property  transactions. 
These  additional  requirements  would  be 
similar  to  the  appraisal  standards 
promulgated  by  the  FFTRA  (see  the  rule 
of  the  board  of  Governors  of  the  Federal 
Reserve  System  at  55  FR  27762, 


•  HouM  Comm.  on  Government  Operations. 
Impact  of  Appraisal  Problem*  on  Real  Estate 
LaDding,  Mortgage  Insurance,  and  Investment  in  the 
Secondary  Market.  H.R.  99-«9l.  99tb  Cong.,  2d 
Sesa.  (19«6). 

•  See,  e.g..  13S  Cong.  Rec.  S4004  (daily  ed  April 
17. 1989)  (sUtement  of  Sen  Dodd):  H.R.  Rep.  No. 
1(X>-1001,  100th  Cong.  2d  Seas.  pi.  t.  at  19,  21-26: 
133  Cong.  Rec  H10709  (daily  ed.  Nov.  20. 1987) 
(•Utement  of  Rep.  Barnard):  132  Cong.  Rec.  H34S2 
(daily  ed.  )une  8. 1988)  (statement  of  Rep.  Barnard). 


published  July  5, 1990).  Supplemental 
standards  relating  to  multifamily 
programs  would  continue  to  be  found  in 
various  Department  issuances  such  as 
Handbooks,  notices  and  memoranda. 

It  should  be  noted  that  this  proposed 
rule  does  not  reproduce  USPAP  in 
whole  or  in  part,  since  it  was  published 
in  the  Federal  Register  in  connection 
with  the  FIRREA  regulations,  55  FR 
53610,  December  31, 1990,  and  should 
be  readily  available  to  the  appraisers 
and  mortgagees  who  would  be  subject  to 
the  requirements  of  this  rule. 

Accordingly,  HUD  proposes  to  adopt 
the  following  twelve  additional 
standards. 

(1)  The  first  standard  would  set  forth 
the  requirement  for  compliance  with 
USPAP,  and  clarify  that  the  Departure 
Provision  »o  in  the  USPAP  is 
inapplicable  to  appraisals  conducted  in 
connection  with  FHA  single  family 
mortgage  insurance  transactions.  The 
Department  believes  that  the  Departure 
Provision  provides  for  appraisal  services 
which  formulate  a  result  different  from 
the  appraisal  contemplated  by  section 
202(e)  of  the  NHA  and  title  XI  of 
FIRREA.  For  example,  in  accordance 
with  the  Departure  Provision  and 
consistent  with  current  USPAP 
requirements,  a  letter  opinion  might  be 
produced  that  is  silent  about  trends  of 
rents.vacancies,  or  overbuilding. 
Explanatory  comments  on  the  USPAP 
regarding  the  Departure  Provision  cite 
examples  of  when  the  Departure 
Provision  might  apply;"  however,  for 
purposes  of  this  proposed  rule,  those 
examples  do  not  constitute  FHA 
appraisals.  The  Department  believes 
that  adherence  to  the  Departure 
Provision  could  result  in  the  omission 
of  data  that  should  be  included  in 
determining  and  reporting  the  value  of 
property  in  connection  with  FHA 
related  transactions  and  has  therefore 
determined  that  the  Departure  Provision 
would  not  apply  to  such  appraisals.  It 
is  essential  in  this  context  to  distinguish 
between  the  Departure  Provision,  which 
HUD  does  not  recognize,  and  the  use  of 
Supplemental  Standards  authorized  by 
USPAP.  HUD  adheres  to  the  latter, 
particularly  vdth  respect  to  various 
multifamily  programs,  by  issuing  in  the 
form  of  Handbooks.  Notices,  and 
memoranda,  instructions  which  are 


">The  Departure  Provision  enables  appraisers  to 
"perform  an  assignment  that  calls  for  something 
less  than  or  different  from  the  work  that  would 
otherwise  be  required  by  the  (USPAP)." 

X  These  example*  include  introducing  into 
evidence  during  a  judicial  proceeding  a  one  page 
summary  that  incorporates  by  reference  an 
appraiser's  file  or  preparing  a  brief  update  of  a 
previously  prepared  appraisal. 
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used  to  promulgate  various 
requirements  that  supplement  USPAP. 

(2)  Under  the  second  standard  on 
disclosure  of  competency,  an  appraiser 
would  be  required  to  have  the 
appropriate  knowledge  and  experience 
that  will  be  required  to  complete  an 
assignment  competently.  If  such 
knowledge  and  experience  were 
initially  lacking,  the  appraiser  would 
have  to  disclose  in  the  appraisal  both 
this  feet  and  the  steps  taken  to  comply 
with  the  Competency  Provision  in  the 
USPAP. 

(3)  The  third  standard,  market  value 
or  replacement  cost,  as  appropriate, 
both  defined  in  §  267.2,  would  be 
required  to  be  documented  by  the 
appraiser  in  the  appraisal  report  or  real 
estate  consultants  report  for  a  single 
family  or  multifamily  property.  The 
market  value  definition  was  developed 
by  FNMA  and  FHLMC  with  the  input  of 
numerous  professional  appraisal 
organizations  and  has  two  purposes: 
First,  it  clarifies  for  the  appraiser  that 
the  market  value  approach  must  not 
include  an  allowance  for  favorable 
financing,  going  concern  value,  or  a 
special  value  for  a  specific  user;  second, 
it  assures  that  each  party  to  a 
transaction  has  the  information 
necessary  to  understand  the 
determination  of  value.  HUD's  rule 
would  also  point  out  that  market  value 
cannot  exceed  replacement  cost  (see 
§267.2(1)). 

(4)  The  fourth  standard  relating  to 
appropriate  information  to  be  provided 
in  the  appraisal  would  iterate  the 
legislative  mandate  that  all  appraisals 
must  be  in  writing.  The  standard  would 
also  require  that  an  appraisal  be 
sufficiently  descriptive  for  a  cUent,  user 
or  reviewer  to  ascertain  readily  the 
estimated  value  and  the  rationale  for 
that  estimate.  The  appraisal  would  have 
to  comply  with  all  provisions  of  the 
proposed  rule  and  this  could  be  easily 
and  reliably  accomplished  by  use  of 
required  forms.  In  practice,  the 
Department  expects  that  the  Uniform 
Residential  Appraisal  Report  would  be 
used  in  virtually  all  single  family 
valuations.  For  multifamily  projects,  the 
appraiser's  or  consultant's  report  would 
need  to  be  on  the  forms  specified  in  the 
rule.  However,  regardless  of  its  format, 
the  report  would  need  to  be  readily 
understandable  by  a  third  party  and 
must  reflect  the  complexity  of  the 
appraisal  so  that  the  reader  can 
independently  judge  its  adequacy  giving 
consideration  to  the  characteristics  of 
the  property  appraised. 

(5)  This  standard  relating  to  sales 
history  would  enable  the  reader  of  an 
appraisal  report  to  compare  an 
appraiser's  opinion  of  a  property's 


market  value  with  recent  sales  prices.  In 
addition  to  giving  the  reader  a  basis 
upon  which  to  evaluate  the  accuracy  of 
the  subject  property  appraisal,  it  would 
also  assist  in  identifying  recent  trends  in 
market  prices.  For  instance,  a  sales 
history  might  identify  a  single  sale  or  a 
series  of  sales  at  artificially  inflated 
prices.  A  sales  history  covering  one  year 
would  be  required  for  a  one-to-four 
family  residential  property  and  three 
years  or  longer  (more  than  three  years 
may  be  needed  to  examine  the  last  arms- 
length  transaction)  would  be  required 
for  all  property  involving  five  or  more 
dwelling  units.  The  longer  term  is 
appropriate  for  multifamily  property  in 
view  of  (i)  the  typically  slower  turnover 
of  such  properties  and  (ii)  the  fact  that 
larger  loan  amoimts  are  generally 
involved  with  greater  individual  risk  to 
the  insurance  fund. 

(6)  With  respect  to  revenues, 
expenses,  and  vacancies  under  standard 
number  6.  an  appraisal  should  disclose 
current  income  produced  by  a  property 
if  the  property  will  continue  to  be  used 
to  generate  income  after  the  transaction 
is  consummated.  Note,  however,  that 
only  current  revenues,  expenses,  and 
vacancies  for  such  property  are  relevant. 
The  appraisal  should  be  based  upon 
income  that  can  reaUstically  be  earned 
under  current  market  and  economic 
conditions  (in  light  of  revenues  being 
earned  on  comparable  properties), 
rather  than  upon  estimated  or  projected 
income  that  cannot  be  supported  by 
ciurent  market  conditions.  It  is 
important  to  examine  unusual  or 
atypical  data.  For  example,  if  an 
appraiser  reports  a  high  current  vacancy 
rate,  he  or  she  would  have  to  ascertain 
the  reason  and  determine  whether  it  is 
apt  to  recur.  If  so,  the  lender  might  need 
to  impose  a  special  condition  on  the 
loan. 

(7)  Standard  number  7,  marketing 
period,  would  require  the  appraiser  to 
employ  a  marketing  period  that  is 
reasonable  in  light  of  both  a  given 
property's  characteristics  and  the 
general  market  conditions,  ana  to 
disclose  the  assumptions  used.  An 
appraiser's  opinion  of  market  value 
would  depend  in  part  on  the  appraiser's 
estimate  of  how  long  a  given  piece  of 
property  will  remain  for  sale.  For 
instance,  an  appraisal  using  a  long 
marketing  period  is  likely  to  produce  a 
higher  market  value  than  would  an 
appraisal  using  a  shorter  marketing 
period.  This  information  would  better 
enable  the  reader  to  use  the  appraisal 
properly. 

(8)  With  respect  to  trend  analysis 
under  standard  number  8,  an  appraisal 
should  Inform  the  reader  of  any  market 
trends,  regardless  of  whether  the  trend 


reflects  rising  or  declining  values.  Such 
trends  might  include,  for  example, 
increasing  vacancy  rates,  greater  use  of 
sales  or  rent  concessions,  declining 
sales  prices,  or  other  objective  and 
measurable  fectors.  Identification  of 
negative  trends  is  particularly  important 
for  the  underwriter.  Trends  might  be 
indicated  by  market  activity  for  the 
subject  property,  such  as  listings, 
options,  or  sales  agreements  and  activity 
of  this  nature  should  be  disclosed.  Note, 
however,  that  while  the  appraiser 
should  indicate  observed  market  trends 
as  a  part  of  the  appraisal  report,  a  trend 
should  not  be  factored  into  the  estimate 
of  value.  See  the  preceding  discussion 
of  standard  (6). 

(9)  Standard  number  9,  prohibited 
influences,  requires  that  an  appraisal  be 
performed  without  pressure,  express  or 
implied,  from  someone  interested  in  a 
specific  value.  In  a  similar  vein,  the 
appraisal  must  not  be  influenced  by 
perceptions  about  the  neighborhood 
surroimding  the  property  on  the  part  of 
either  the  appraiser  or  his  or  her 
employer.  "This  is  especially  important 
with  regard  to  the  neighborhood's 
racial/ethnic  or  socioeconomic 
composition.  The  Fair  Housing  Act  and 
HUD  regulations  (24  CFR  100.135) 
specifically  prohibit  discrimination  in 
the  performance  of  real  estate 
appraisals. 

"The  purpose  of  the  appraisal  is  to 
reach  an  independent,  objective 
valuation  of  the  property,  not  to  lend 
credibility  to  a  questionable 
underwriting  decision  or  to  buttress  the 
bargaining  position  of  one  or  more 
parties  to  the  transaction.  Accordingly, 
every  appraisal  covered  by  this 
proposed  rule  would  have  to  include  a 
certification  to  the  effect  that 
employment  of  the  appraiser  was  not 
conditioned,  expressly  or  impliedly, 
upon  the  appraisal  having  established  a 
specific  value  or  range  of  values,  or 
upon  perceptions  of  the  surrounding 
neighborhood  on  the  part  of  the 
appraiser.  Similarly,  an  appraiser's 
future  employment  prospects  should 
not  be  influenced  by  whether  the 
appraisal  results  in  a  particular  value, 
nor  should  the  appraiser's  employment 
and  compensation  be  based  on  whether 
a  loan  appUcation  is  approved,  as  this, 
too,  would  exert  pressure  on  an 
appraiser  to  render  whatever  appraisal 
is  necessary  for  the  loan  to  be  approved. 
It  is  essential  to  avoid  apparent,  as  well 
as  actual  conflicts  of  interest.  Thus, 
appraisers  who  are  employed  by  a 
mortgagee  should  not  be  supervised  by 
the  mortgagee's  loan  officers  or  by  a 
member  of  its  underwriting,  investment 
or  collection  departments. 


48562        Federal  Rggfater  /  Vol.  58.  No.  178  /  Thursday,  September  16,  1993  /  Proposed  Rules 


In  addition,  any  instruction  or 
suggestion  by  a  mortgagee  that  an 
independent  appraiser  reconsider  his  or 
her  report  must  be  documented  by  the 
mortgagee,  and.  if  the  report  is 
consequently  modified,  oy  the  appraiser 
who  should  indicate  the  amount  of.  and 
basic  for  the  change,  hi  the  event  the 
appraiser  is  unwilling  to  modify  the 
appraisal,  the  mortgagee  must  so 
indicate  in  the  loan  file.  If  the  mortgagee 
then  decides  to  modify  the  appraised 
value  on  its  own  initiative,  the 
mortgagee's  employee  who  makes  that 
decision  must:  In  a  mukifamily  case, 
sign  the  appraisal  report  and  accept 
responsibility  for  the  appraisal;  in  a 
single  femily  case,  indicate  the  change 
and  the  basis  for  it  on  a  separate  form 
prescribed  by  HUD  for  that  purpose." 

When  the  appraisal  is  pwriormed  by 
an  employee  of  the  mortgagee,  any 
material  modification  of  the  original 
appraisal  report  should  be  documented 
and  justifiea  by  whoever  is  responsible 
for  the  change  just  as  though  the 
appraiser  were  independent. 

UO)  Standard  number  10,  self- 
contained  appraisals,  would  require  an 
appraisal  to  contain  all  information 
necessary  to  enable  the  reader  to 
understand  the  basis  of  the  appraiser's 
opinion.  The  appraisal  should  not 
reference  material  that  is  difficult  for  the 
reader  to  obtain;  rather  it  should  enable 
the  reader  to  understand  the  concluslrai 
that  was  reached  without  having  to 
research  other  documents.  That 
conclusion,  moreover,  would  have  to  be 
reasonable  in  Ught  of  the  information  set 
forth  is  the  appraisal  report  These 
requirements  would  encourage  the 
appraiser  to  obtain  all  relevant  data  and 
present  it  when  issuing  an  opinion  of 
value. 

(11)  Standard  number  11  concerns  the 
description  of  the  property  being 
appraised.  A  legal  description  of  the 
property  would  have  to  be  included 
together  with,  or  as  a  part  of,  the 
appraisal  report  in  order  to  avoid  any 
confusion  that  may  arise  from  less 
precise  identification.  This  requirement 
would  enable  a  reader  to  compare  the 
description  in  the  appraisal  with  that  in 
the  loan  documents,  and  for  this 
purpose  the  description  contained  in 
the  deed  would  be  sufficient  The  legal 
description  would  be  required  in 
addition  to,  and  not  in  lieu  of,  the 
identification  required  under  USPAP, 
which  calls  for  any  combination  of  legal 
description,  address,  map  reference, 
survey  or  map  copy,  property  skefaiii 
and/or  photograph  that  identifies  the 
particular  property. 
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(12)  Standard  number  12,  use  of 
recognized  appraisal  approaches, 
describes  the  valuation  method 
applicable  to  most  HUD  single  family 
programs  and  those  HUD  multifamily 
programs  based  on  value  rather  than 
replacement  cost.  This  standard  would 
require  that  an  appraiser  address  the 
recognized  approaches  to  market  value 
required  by  tlie  Secretary  in  the  case  of 
a  single  family  property,  as  well  as  in 
the  case  of  a  multiuunily  property  under 
a  multifamily  program  using  value 
rather  than  replacement  cost  If,  in  the 
judgment  of  the  appraiser,  one  or  more 
approaches  is  not  appropriate,  then  the 
appraiser  would  be  required  to  explain 
a  decision  to  use  a  particular  approach. 
This  proposed  requirement  is  intended 
to  produce  appraisals  which  have 
benefitted  from  the  appraiser's 
consideration  and  (where  appropriate) 
reconciliation  of  all  the  reouirea 
recognized  approaches  to  aetermining 
market  value,  in  order  to  test  and 
improve  accuracy.  Disclosure  that  an 
approach  was  not  used  with  an 
explanation  should  help  the  reader  in 
evaluating  the  adequacy  of  the 
appraisaL 

"The  standard  also  addresses 
multifamily  replacement  cost  programs 
(and  mortgage  insurance  for  single 
family  properties  under  section  220)  by 
indicating  that  the  mortgage  amount 
must  be  an  acceptable  risk  based  upon 
the  estimated  replacement  cost 

(b)  UnavaUabUity  of  information.  Of 
course  some  of  the  information  that  is 
described  by  USPAP  or  this  proposed 
rule  as  a  necessary  pari  of  the  appraisal 
report  could,  on  occasion,  be 
unavailable.  For  example,  historic  rents 
will  not  exist  for  a  building  under 
construction  at  the  time  of  appraisaL 
The  appraisal  should  inform  its  reader 
of  any  material  information  that  is 
unavailable  and  the  reason  why. 

(c)  Additional  standards.  (1)  The 
standards  to  be  required  by  this 
proposed  regulation  are  minimum 
standards  to  be  met  by  every  appraisal. 
Mortgagees  would  be  permitted  to  adopt 
additional  standards  applicable  to  their 
respective  underwriting  practices  if  the 
additions  are  reasonable,  appropriate 
and  consistent  with  HUD  standards. 

(2)  HUD  could  impose  additional 
requirements  whenever  the  Appraisal 
Subcommittee  determines  that  a  State's 
policies,  practices,  and  procedures 
regarding  licensing  or  certification  are 
inconsistent  with  title  XI  of  FIRREA  or 
its  implementing  regulations,  or 
whenever  the  Appraisal  Subcommittee 
imder  its  statutory  waiver  authority  has 
granted  a  waiver  of  appraiser 
qualification  requirements  to  a  State  or 
a  portion  of  a  State. 


(3)  Changes  to  the  USPAP  made  after 
the  date  of  publication  of  this  Notice  of 
Proposed  Rulemaking  would  not  apply 
to  FHA  transactions  until  the 
Department  has  had  an  opportunity  to 
consider  a  given  change  and  its 
consequences  for  HUD  programs.  The 
IDepartment  would  therefore  defer 
adoption  of  a  change  to  USPAP  for  a 
period  of  90  days  following  the  date  the 
change  is  approved  by  the  Appraisal 
Standards  Board  of  the  Appraisal 
Foundation  as  indicated  on  its  notice  to 
members  and  subscribers.  If,  at  the  end 
of  that  period,  the  Department  has  not 
announced  otherwise,  it  would  be 
deemed  to  have  adopted  the  change.  On 
the  other  hand,  the  Department  could, 
before  the  end  of  the  period,  indicate  by 
Federal  Register  publication  that  it  is 
giving  further  consideration  to  the 
change  and  could  invite  public 
comment  on  the  question  of  its  adoption 
by  HUD. 

Section  267.5    Selection  of  Appraisers 
by  Mortgagees;  Appraiser  Independence 

Paragraph  (a)  Selection  method. 
Methods  of  selection  diflier  among 
various  HUD  program  arees.  This 
paragraph  generally  outlines  those 
differences. 

Paragraphs  (b)  Sta^  appraisers  and  (c) 
Mortgagees,  staff  and  fee  appraisers; 
conflict  of  interest.  An  appraiser's  goal 
should  be  to  produce  an  objective 
opinion  about  the  market  value  of  a 
property.  This  obiectivity  could  be 
compromised  if  the  appraiser  is 
involved  in  the  transaction.  If,  for 
example,  he  or  she  were  to  have  either 
a  direct  or  indirect  interest  in  the 
property  appraised,  the  feimess  of  the 
appraisal  would  be  compromised  in 
appearance  and  perhaps  in  reahty.  A 
direct  interest  would  involve  owner^p 
or  lease  of  the  property.  A  typical 
indirect  interest  would  arise  if  an 
appraiser  were  to  own  property  adjacent 
to  the  property  being  appraised  or  if  the 
appraiser  were  employed  by  an  entity 
related  to  the  buyer  or  seller  of  the 
property  being  appraised,  llie  indirect 
interest  would  extend  to  any  property 
whose  value  is  likely  to  be  a^cted  by 
the  appraisal.  An  interest  could  also  be 
nonpecuniary  such  as  the  desire  to  help 
an  associate  obtain  a  loan.  The  appraiser 
would  not  be  permitted  to  have  any 
direct  interest  in  the  property  being 
appraised,  and  is  permitted  an  indhfect 
interest  only  by  reason  of  his  or  her 
employm«it  subject  to  any  stated 
limitations  imposed  on  the  employing 
mortgagee. 

The  Department  particularly  wishes 
to  call  attention  of  the  commenting 
public  to  two  somewhat  controversial 
provisiofns  based  upon  raoeni 
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legislation.  First,  the  proposed  rale 
would  implement  section  322  of  the 
Cranston-Gonzalez  National  Affordable 
Housing  Act  {which  amends  section 
202(e]  of  the  National  Housing  Act]  by 
allowing  Direct  Endorsement 
mortgagees  to  contract  for  appraisal 
services  from  sources  chosen  at  the 
discretion  of  the  mortgagee  and  by 
permitting  a  corporation  or  partnership, 
as  well  as  a  sole  proprietorship,  to 
contract  to  perform  the  appraisal.  The 
proposed  rule  would  make  clear  that 
there  could  be  no  financial  tie  or 
business  affiliation  between  the 
mortgagee  and  the  appraiser,  whether 
the  latter  be  an  individual  or  an 
institution  (except  that  in  the  case  of 
Direct  Endorsement  processing,  a  lender 
could  rely  upon  staff  appraisers  if  the 
lender's  appraisal  operations  are 
independent  of  its  loan  production 
activities). 

The  Department  is  especially 
interested  in  public  comment  on  its 
effort  to  carry  out  the  provisions  of 
section  322.  Various  orgemizations  and 
individuals  have  already  expressed 
widely  divergent  opinions  about  that 
section  and  its  possible  consequences. 
Some  expressions  of  opinion  are  already 
matters  of  record,  as  for  example,  the 
statement  of  the  House  Committee  on 
Appropriations  in  its  report  on  H.R. 
2519,  directing  the  Department  to 
disregard  as  an  unsound  underwriting 
practice  the  pertinent  provision  of 
section  322  and  to  "*  •  *  continue  to 
assign  an  appraiser  for  each  property  to 
be  insured  by  the  FHA."  H.R.  Rep.  No. 
102-94, 102d  Cong.,  1st  Sess..  p.  29 
(1991). 

Second,  amended  section  202  of  the 
National  Housing  Act  permits  a 
corporation  or  partnership  as  well  as  a 
sole  proprietorship  to  contract  for  the 
appraisal.  The  proposed  rule,  however, 
.  states  that  while  the  contracting  party 
can  be  an  organization,  the  individual 
appraiser  who  performs  and  signs  the 
report  would  be  personally  responsible 
for  the  thoroughness,  accuracy  and 
objectivity  of  the  appraisal,  a 
responsibihty  the  Department  has 
determined  is  shared  with  the 
employing  appraisal  organization. 
Moreover,  the  mortgagee  would  be 
responsible  for  insuring  that  the 
appraiser  is  qualified  for  the 
assignment,  has  the  necessary  HUD 
directives,  instructions  and  other 
guidance  and  is  in  all  respects  familiar 
with  HUD  requirements,  poUcies  and 
procedures  relating  to  appraisals.  The 
Department  proposes  to  hold  the 
appraiser(s),  the  appraisal  organization 
and  the  DE  mortgagee  all  accountable 
for  a  poor  or  fraudulent  appraisal. 


Paragraph  (d)  Fee  appraisers  for  one- 
to-four  family  properties.  While  a 
number  of  practical  considerations, 
such  as  experience  and  availability, 
would  play  a  role  in  the  selection  of  the 
appraiser  for  a  single  family  property, 
there  are  two  threshold  requirements 
that  the  appraiser  would  have  to  satisfy. 
First,  he  or  she  would  need  to  be  either 
State  licensed  or  certified,  as 
circumstances  dictate.  Second,  at  the 
time  of  selection  he  or  she  would  need 
to  be  registered  with  the  appropriate 
HUD  Field  Office  in  accordance  with 
the  following  procedures. 

For  its  programs  that  involve  one-to- 
four  family  dwellings,  HUD  proposes  to 
establish  a  nationwide  Appraisal  Roster 
of  acceptable  appraisers  and  appraisal 
organizations  with  whom  lenders  can 
contract.  For  an  appraiser  to  be  placed 
on  this  Roster: 

1.  The  appraiser  would  apply  to  each 
of  the  HUD  Offices  having  jurisdiction 
over  the  areas  where  he  or  she  will 
practice.  An  appraiser  practicing  in 
more  than  one  jurisdiction  would 
register  with  the  Field  Office  for  each 
jurisdiction  of  practice.  Thus,  while 
each  Field  Office  would  independently 
examine  the  appraiser's  qualifications 
and  decide  his  or  her  eligibility  to 
perform  appraisals  within  its  sphere  of 
authority,  information  showing  which 
jurisdiction(s}  have  registered  the 
appraiser  would  be  maintained  on  a 
nationwide  basis.  HUD  proposes  to 
charge  a  registration  fee  to  defray  its 
costs.»J 

2.  At  the  time  of  requesting 
registration,  the  appraiser  would  need  to 
possess  and  show  evidence  of  a  current 
license  or  certification  by  a  state  whose 
qualification  standards  are  recognized 
by  the  Appraisal  Subcommittee. 

3.  At  the  time  of  requesting 
registration,  the  appraiser  would  need  to 
possess  and  provide  evidence  that  he  or 
she  holds  a  measure  of  insurance 
coverage  against  errors  and  omissions 
that  is  acceptable  under  standards  to  be 
prescribed  by  HUD. 

4.  The  appraiser  would  need  to 
include,  as  part  of  the  request  for 
registration,  a  signed  certification  that 
he  or  she  is  knowledgeable  of  FHA 
appraisal  requirements  and  policies  and 
that  he  or  she  has  not  defaulted  on  an 
FHA-insured  loan  or  caused  HUD  to  pay 
a  insurance  claim  on  his  or  her  behalf 
within  the  last  three  years.  An  appraiser 
complying  with  these  requirements 
would  be  assigned  a  HUD  identification 


I  >  While  the  amount  of  the  fee  may  change  and 
would  not  be  specified  in  the  rule,  an  initial  fee  of 
$200  is  contemplated.  For  re-registration,  the  fee 
would  be  $50.  Fees  for  both  registration  and  re- 
registration  %vould  apply  in  each  (urisdiction  where 
the  applicant  doe*  business. 


number  in  order  to  be  identified  in 
HUD's  automated  processing  system, 
the  Computerized  Home  Underwriting 
Management  System  (CHUMS).  This 
CHUMS  identification  number  and 
system  of  registration  would  enable 
HUD  to  monitor  the  work  of  appraisers 
(through  field  reviews  of  appraisals  and 
other  checks)  and  to  withdraw 
registration  from  appraisers  who,  in  the 
judgment  of  one  or  more  HUD  Offices, 
have  performed  poor  quality  or 
fraudulent  appraisals.  Appraisers  would 
be  registered  for  one  year.  Sixty  days 
before  the  anniversary  date  of 
registration,  the  appraiser  would  have  to 
submit  a  written  request  for  re- 
registration  with  a  current  update  of  the 
information  presented  at  initial 
registration,  along  with  a  fee  for  re- 
registration.  An  individual  or  entity 
whose  integrity,  professional 
competence  or  past  business  conduct  is 
unacceptable  in  the  judgment  of  the 
Field  Office  would  not  be  registered  or 
re-registered.  Furthermore,  HUD  would 
report  any  appraiser  withdrawn  from 
the  Roster  for  poor  quality  or  fraudulent 
appraisals  to  the  appropriate  state 
licensing  and  certifying  agency  for  its 
appropriate  action. 

HUD  does  not  propose,  at  this  time, 
to  dissolve  or  terminate  its  existing  fee 
panels  of  appraisers  for  individual  Field 
Offices,  since  non-DE  approved  lenders 
would  not  be  able  to  contract  with 
appraisers  selected  by  the  mortgagee 
rather  than  HUD,  and  some  DE  lenders 
may  wish  to  continue  using  the  fee 
panel.  In  addition  to  selection  from  a  fee 
panel,  the  rale  would  also  permit  HUD 
to  assign  appraisers  at  its  discretion 
when  the  mortgagee  is  not  permitted  to, 
or  does  not  wish  to,  select  an  appraiser 
from  the  Roster  or  use  a  staff  appraiser. 
HUD  proposes  to  continue  to  regulate 
the  appraisal  fee  charged  to  borrowers 
in  FHA  single-family  transactions.  See 
§  267.5(g). 

Paragragh  (e)  Contract  appraisers  ana 
real  estate  consultants  for  multifamily 
properties.  This  provision  covers  HUD 
contracts  for  services  in  support  of 
multifamily  mortgage  insurance 
(Delegated  Processing  and  Technical 
Disciplines).  These  contracts  are 
awarded  pursuant  to  the  Federal 
Acquisition  Regulation  (48  CFR  Ch.  I) 
and  provide  HUD  with  a  means  of 
obtaining  multifamily  appraisals. 

Under  paragraph  (0,  Assistance  of 
others,  the  appraiser  would  be  able  to 
engage  or  accept  the  services  of  other 
persons  when  conducting  the  appraisal, 
but  the  appraiser  would  have  to  directly 
supervise  all  work  performed  and  be 
fijfly  accountable  for  the  product,  as 
reflected  by  the  appraiser's  signature 
which  must  appear  on  the  appraisal 
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report.  The  State  certified  or  hcensed 
appraiser  who  signs  the  report  would  be 
required  to  certify  that  he  or  she 
personally  inspected  both  the  property 
being  appraised  and  the  properties  used 
as  comparables.  This  requirement 
would  be  of  particular  significance  if  the 
report  were  being  provided  by  a 
corporation  or  partnership,  rather  than 
by  an  individual. 

Finally,  paragraph  (h).  Transfer  of 
appraisal  between  mortgagees,  would 
permit  a  Direct  Endorsement  mortgagee 
to  accept  an  appraisal  prepared  for 
ar.other  mortgagee  but  not  for  the 
mortgagor.  The  mortgagee  accepting  the 
appraisal  would  review  the  appraisal 
report  and  incorporate  in  the  case  hie  an 
express  hnding  that  the  appraisal 
complies  with  this  part  267  and  other 
HUD  requirements.  Note  that  appraisal 
materials  and  reports  may  not  be 
transferred  between  mortgagees  when 
multifamily  programs  are  involved. 

Section  267.6    Professional  Association 
Membership:  Competency, 
Nondiscrimination  and  Lender 
Reporting 

(a)  Membership  in  appraisal 
organizations.  The  legislative  history  of 
title  XI  evidences  an  intent  to  prohibit 
discrimination  against  appraisers  solely 
on  the  basis  of  membership  or  lack  of 
membership  in  a  particular  appraisal 
organization. >«  This  rule  would  prohibit 
any  mortgagee  from  basing  the  decision 
to  hire  or  retain  an  appraiser  solely  on 
whether  the  individual  or  hrm  is  a 
member  of  an  appraisal  organization. 
Non-membership  in  a  professional 
organization  does  not  reflect  on  an 
appraiser's  competence  or  character. 
Moreover,  mortgagees  should  focus  on 
the  qualifications  of  the  particular 
appraiser  rather  than  the  credentials  of 
a  professional  organization  if  the 
appraiser  is  a  member. 

(b)  Discrimination  prohibited.  The 
proposed  rule  would  prohibit 
discrimination  in  the  selection  of  an 
appraiser  on  the  basis  of  race,  color, 
religion,  national  origin,  sex,  age  or 
handicap.  In  accordance  with  HUD 
regulations  at  24  CFR  121.2,  each 
mortgagee  would  be  required  to  report 
annually  on  the  total  number  of 
appraisals  ordered  for  FHA 
transactions.15  As  part  of  the  report,  the 
mortgagee  would  include  a 
determination  of  the  number  of 
appraisals  that  were  performed  by 
minority  persons  or  females.  It  may, 
therefore,  be  necessary  for  mortgagees. 


>«  Se«  e.g.,  House  Banking  ComininM  Report  at 
484;  *M  4lM  H.R.  Conf.  R«p.  No.  101-222.  lOltt 
Cong.,  lit  S«u.,  p.  4S7  (1969). 

<>Sm  ia  this  ragard  24  CFR  part  121. 


when  contracting  with  appraisal 
organizations,  to  agree  that  such  data 
will  be  furnished  to  the  mortgagee  in  a 
timely  manner.  The  data  would  pertain 
only  to  the  individuals  signing  appraisal 
re[>ort8  and  not  to  others  who  might 
have  provided  assistance  as  permitted 
by  the  proposed  rule.  All  such 
information  would  be  kept  available  at 
HUD  Headquarters  for  a  reasonable 
period  of  time  (three  years  is 
contemplated)  to  enable  public 
inspection.  Submission  dates  for  this 
information  will  vary  with  the  many 
parties  involved,  and  hling  will  for  that 
reason  occur  at  differing  times 
throughout  the  year,  but  the  Department 
intends  to  publish  periodic  notices  in 
the  Federal  Register  reminding 
interested  persons  that  the  data,  brought 
up  to  date,  may  be  inspected  and  copied 
at  an  identified  Headquarters  office. 

(c)  Competency.  Not  all  appraisers  are 
competent  to  perform  every  type  of 
appraisal.  For  example,  an  appraiser 
who  is  experienced  in  appraising  single- 
family  properties  may  not  possess  the 
expertise  to  appraise  a  multifamily 
project.  The  mortgagee  should  look 
beyond  an  individual's  designation  or 
afhliation  to  determine  if  he  or  she  has 
the  experience  and  training  needed  to 
perform  the  appraisal.  If  the  mortgagee 
in  a  single  family  program  contracts 
with  an  organization  rather  than  an 
individual,  the  contract  would  have  to 
obligate  the  organization  to  assure  that 
the  individual  appraiser  is  competent, 
although  including  such  an  obligation 
among  the  contract  provisions  would 
not  of  itself  discharge  the  mortgagee 
from  resptonsibility  if  the  mortgagee 
knew,  or  should  reasonably  have 
known,  that  the  particular  appraiser  was 
not  competent. 

The  proposed  competency  provision 
is  not  intended  to  prohibit  an  individual 
from  appraising  a  type  of  property  with 
which  he  or  she  is  not  familiar.  An 
appraiser  who  is  unfamiliar  with  the 
type  of  property  involved  could  still 
perform  the  appraisal,  but  only  in 
accordance  with  the  terms  of  USPAP. 
Similarly,  an  individual  who  is  not 
State  certihed  or  State  licensed  could 
assist  in  the  preparation  of  an  appraisal, 
but  only  if  he  or  she  is  directly 
supervised  by  the  State  hcensed  or  State 
certified  appraiser,  whichever  the  case 
calls  for,  and  the  apprai.sal  report  is 
approved  and  signed  by  a  State  certified 
or  State  licensed  appraiser.  In  this 
circumstance,  the  approving  appraiser 
bears  the  same  responsibility  for,  and 
relationship  to,  the  product  of  one  who 
is  not  experienced  in  the  particular  type 
of  work  (or  who  is  not  accredited  by  the 
State)  as  does  an  appraiser  who  uses  the 


assistance  of  other  persons.  See  the 
previous  discussion  of  §  267.5(f). 

Fhially,  it  should  be  noted  that  the 
rule  would  make  certain  conforming 
changes  to  parts  200.  204  and  206. 

Part  200— Introduction 

In  part  200,  the  requirements  under 
HUD's  lead-based  paint  program  would 
b^revised  to  enable  any  appraiser 
^^istered  with  the  Department  in 
accordance  with  part  267  to  inspect  the 
property-for  a  lead  paint  hazard,  as  is 
necessary  when  the  dwelling  was 
constructed  prior  to  1978.  Section 
2Q0.810(b)  presently  calls  for  a  "fee 
panel  or  direct  endorsement  appraiser" 
in  this  context.  This  is  a  simple 
conforming  amendment. 

Part  204 — Coinsurance 

Section  204.3,  which  currently 
specifies  "staff  or  fee  appraisers"  would 
be  changed  to  refiect  the  proposed 
standards  of  part  267.  This  is  a  simple 
conforming  amendment. 

Part  206 — Home  Equity  Conversion 
Mortgage  Insurance 

The  amendment  to  part  206  reflects 
the  fact  that  an  appraLsal  is  not  used  to 
establish  a  maximum  insurable  amount 
for  a  mortgage  insured  under  the  home 
equity  conversion  mortgage  (reverse 
mortgage)  insurance  demonstration 
program.  Instead,  the  appraisal  is  used 
to  set  an  upper  Umit  on  the  "maximum 
claim  amount"  for  the  mortgage;  the 
maximum  claim  amount  is  then  used  as 
one  factor  in  determining  the  "principal 
limit,"  which  effectively  determines 
how  much  the  mortgagor  can  borrow. 
Because  there  is  no  reason  to 
distinguish  the  actual  appraisal  process 
for  reverse  mortgages  from  the  process 
for  a  mortgage  to  finance  a  house 
purchase,  the  proposed  rule  would 
amend  the  definition  of  "maximum 
claim  amount"  to  require  that  appraised 
value  be  determined  by  an  appraisal 
performed  in  accordance  with  proposed 
part  267. 

Other  Matters 

Proposed  Financial  Agency  Appraisal 
Rule 

On  June  4. 1993  (58  FR  31878)  the 
Office  of  the  Comptroller  of  the 
Currency,  the  Board  of  Governors  of  the 
Federal  Reserve  System,  the  Federal 
Deposit  Insurance  Corporation,  and  the 
Office  of  Thrift  Supervision  solicited 
comments  on  proposed  amendments  to 
the  agencies'  regulations  regarding 
appraisals  of  real  estate,  adopted 
pursuant  to  title  XI  of  the  Financial 
Institutions  Reform,  Recovery,  and 
Enforcement  Act  of  1989. 
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The  proposed  amendments  would 
increase  to  $250,000  the  threshold  level 
at  or  below  which  appraisals  are  not 
required  pursuant  to  title  XI,  expand 
and  clarify  existing  exemptions  to  the 
title  XI  appraisal  requirement,  and 
identify  additional  circumstances  when 
appraisals  are  not  required  under  title 
IX.  In  addition,  the  proposal  would 
amend  existing  requirements  governing 
appraisal  content  and  appraiser 
independence. 

The  agencies  are  pr(^>o8ing  these 
amendments  as  a  rcKmtt  of  expenenca 
gained  from  implementing  their 
appraisal  regulations. 

The  Department,  in  developing  a  final 
rule,  will  be  taking  into  consideration 
any  amendments  to  title  XI  regulations 
developed  as  a  cooaequenoe  of  this  Jime 
4, 1993  or  other  proposed  rules  and  will 
address,  in  its  final  rule,  the  comments 
the  Federal  financial  agencies  as  well  as 
those  of  the  public  with  respect  to  the 
relationship  Detween  title  XI  and  this 
rule. 

Executive  Order  12291 

This  rule  does  not  constitute  a  "major 
rule"  as  that  term  is  defined  in  section 
1(b)  of  the  Executive  Order  12291, 
issued  by  the  President  on  February  17, 
1981.  Analysis  of  the  rule  indicates  that 
it  does  not  (1)  have  an  annual  eSiact  on 
the  economy  of  $100  millioa  or  more; 

(2)  cause  a  major  increase  in  costs  or 
prices  for  consumers,  individ\ials, 
industries.  Federal,  State,  or  local 
government,  or  geographic  regions;  or 

(3)  have  a  significant  adverse  efiisct  on 
competition,  «npIoym«tt,  investment, 
productivity,  inaovatiion.  or  on  the 
ability  of  United  States-based 
enterprises  to  compete  Mrith  foreign- 
based  enterprises  in  domestic  or  export 
markets. 

Section  202(e)  of  the  National 
Housing  Act  reqiiircs  the  Department  to 
establish  standturds  for  performing 
appraisals  in  connection  with  FHA 
transactions  and  to  distinguish  those 
transactions  that  require  State  certified 
appraisers  from  those  that  require  State 
certified  or  licensed  appraisers.  This 
regulation  is  in  response  to  this 
statutory  requirement.  The  Department 
anticipates  that  the  proposed  regulatory 
changes  would  cause  a  slight  increase  in 
the  cost  of  FHA  transactioos.  Weighed 
against  these  increased  costs  should  be 
savings  to  the  insurance  funds  produced 


by  better  loan  documentation  that 
enables  the  Department  to  improve  its 
risk  evaluation  and  avoid  potential 
losses. 

Regulatory  Flexibility  Act  Analysis 

In  accordance  with  the  Regulatory 
Flexibiliy  Act,  5  U.S.C.  605(b),  the 
undersigned  hereby  certifies  that  this 
rule  does  not  have  a  significant 
economic  impact  on  a  substantial 
nimiber  of  small  entities.  The  eligibility 
and  performance  requirements  proposed 
by  this  rule  are  consistent  with 
requirements  already  established  by 
other  government  agencies  for  lender 
eUgilMlity.  Accordingly,  the  economic 
impact  of  this  rule  would  be  minimal, 
and  would  affect  small  and  large  entities 
equally. 

Enviroiuneatal  Impact 

A  finding  of  No  Significant  Impact 
with  respect  to  the  environment  has 
been  made  in  accordance  with  HUD 
regulations  in  24  CFR  part  50  that 
implentent  section  102(2)(C)  of  the 
Natiooal  Environmentai  Policy  Act  of 
1969.  (42  U.S.C  4332)  The  Findii^  of 
No  Significant  Impact  is  available  for 
public  inspection  and  cqpying  Monday 
through  Friday.  7:30  ajn.  tmtil  5:30  pjn. 
in  the  office  of  the  Rules  Docket  Clerk. 
Office  of  General  Counsel,  room  10276, 
Department  of  Housing  and  Urban 
Development,  451  Seventh  Street,  SW., 
Washington,  DC  20410. 

HUD'S  Semiannual  Agenda 

This  rule  vras  Usted  under  Office  of 
Housing  as  sequence  number  1419  in 
the  Departmrat's  Semiannual  Agenda  of 
Regulations  published  on  April  26, 1993 
(58  FR  24382,  24404)  under  Executive 
Order  12291  and  the  Regulatory 
Flexibility  Act. 

Executive  Order  12612,  Federalism 

The  General  Counsel,  as  the 
Designated  Official  imder  section  6(a)  of 
Executive  Order  12612,  Federalism,  has 
determined  that  the  ;>olicies  ccmtained 
in  this  rule  do  not  have  federalism 
implicaticms  and,  thus,  are  not  subject 
to  review  under  the  Ordw.  The  rule  is 
limited  to  imposing  additional 
eligibility  and  performance 
requirements  on  private  lenders.  The 
only  point  of  policy  pn^MMing  in  part 
267  with  even  an  inoirect  impticatioo 
for  Federal-state  relationships  is  the 


decision  that  a  HUD  appraiser  should  be 
subject  to  the  certification  requirements 
of  any  one  state,  but  not  necessarily 
other  states  in  which  he  or  she  is 
assigned  to  perform  appraisals.  As 
explained  previously,  tne  standards  of 
various  jurisdictions  developyed 
pursuant  to  FIRREA  should  result  in  a 
reasonably  uniform  level  of  competence, 
and  qualifying  HUD  employees  in  every 
jurisdiction  would  involve  many  dollars 
and  staff  hours  spent  on  a  largely 
dupUcative  effort.  For  purposes  of 
section  142  of  the  Reform  Act. 
certification  by  any  one  state  should 
therefore  be  sufficient.  In  reaching  this 
conclusion.  HUD  parallels  OMB's 
decision  with  FIRREA  that: 

Peder^  employees  who  choose  to 
become  State-licensed  or  certified  real 
est^e  appraisers  need  only  be  licensed 
or  certified  in  one  State  or  territory  to 
perform  real  estate  appraisal  diities  as 
Fedoal  employees  in  all  States  and 
territories.  »• 

Executive  Order  12606.  The  Family 

The  General  Counsel,  as  the 
Designated  Official  under  Executive 
Order  12606,  The  Family,  has 
determined  that  this  nile  does  not  have 
a  potential  significant  impact  on  family 
formation,  maintenance  and  general 
well-being,  and,  thus  is  not  subject  to 
review  under  the  Order.  No  significant 
change  in  existing  HUD  policies  or 
programs,  as  those  policies  related  to 
hmily  concerns,  will  result  from 
promulgation  of  this  rule. 

Public  Reporting  Burden 

The  information  collection 
requirements  contained  in  this  proposed 
rule  have  been  submitted  to  OKCB  for 
review  under  section  3504(h)  of  the 
Paperworic  Reduction  Act  of  1980.  The 
Department  estimates  that  8,200 
institutions  will  be  affected  by  these 
recordkeeping  requirements.  Each  FHA 
transaction  is  expected  to  require,  on 
average,  15  minutes  for  review  and 
recordkeeping.  The  total  reporting 
burden  is  estimated  to  be  205,000  hours, 
as  calculated  below,  which  represents 
less  than  one  percent  of  total  annual 
FHA  reporting  burden.  In  accordance 
with  5  CFR  1320.21,  the  following  Uhle 
discloses  the  Department's  estim^ed 
burden  for  each  collection  of 
information  in  the  proposed  rule. 


»OMB  Balkte  U-0«.Madi  M^  UU. 
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Number  of  re- 
spondents 


AnrHial  fre- 
quency 


Estimated  av- 
erage number 
of  hours  per 
response 


Totai  FHA  mortgagees 


8.200 


100 


.25 


Total  annual 
tHjrden  hours 


205.000 


These  figures  are  based  on  projections 
for  single  family  programs  only;  it  is  not 
expected  that  multifamily  programs 
would  impose  any  additional 
information  collection  burden  as  a 
result  of  this  rulemaking. 

List  of  Subjects 

24  CFR  Part  200 

Administrative  practice  and 
procedure.  Claims,  Equal  employment 
opportunity,  Fair  housing,  Housing 
standards.  Incorporation  by  reference. 
Lead  poisoning,  Loan  programs — 
housing  and  community  development, 
Minimum  property  standards.  Mortgage 
insurance.  Organization  and  functions 
(Government  agencies).  Penalties, 
Reporting  and  recordkeeping 
requirements.  Social  security. 
Unemployment  compensation.  Wages. 

24  CFR  Part  204 

Mortgage  insurance. 

24  CFR  Part  206 

Aged,  Condominiums,  Loan 
programs — housing  and  community 
development.  Mortgage  insurance. 
Reporting  and  recordkeeping 
requirements. 

24  CFR  Part  267 

Appraisals,  Property  valuation, 
Mortgage  insurance,  Reporting  and 
recordkeeping  requirements. 

Accordingly,  the  Department 
proposes  to  amend  24  CFR  parts  200. 
204.  and  206.  and  to  add  a  new  part  267. 
as  follows: 

PART  200— INTRODUCTION 

1.  The  authority  citation  for  24  CFR 
part  200  would  be  revised  to  read  as 
follows: 

Authority:  12  U.S.C.  1701-1 7152-1 8a;  12 
U.S.C  3535(d).  Subpart  T  is  Issued  under  12 
U.S.C.  1701s.  1715Z-11;  and  42  U.S.C  3543. 
Subpart  U  is  issued  under  42  U.S.C  3543. 
Subpart  V  is  issued  under  12  U.S.C  1701s, 
1715Z-11;  and  42  U.S.C  3544. 

2.  Section  200.810(b)  would  be 
revised  to  read  as  follows: 

f  200J1 0    Single  family  Insurance  and 
coinsurance. 


dwelling  constructed  prior  to  1978, 
inspect  the  dwelling  for  defective  paint 
surfaces. 


PART  204-COINSURANCE 

3.  The  authority  citation  for  24  CFR 
part  204  would  be  revised  to  read  as 
follows: 

Authority:  12  U.S.C  1715z-9, 1715(b);  42 
U.S.C  3535(d). 

4.  Section  204.3(b)  would  be  revised 
to  read  as  follows: 

S  204.3    Autt>orlty  to  determine  eligibility. 


(b)  In  making  the  determination  set 
forth  in  this  section  the  mortgagee  shall 
utilize  an  appraiser  who  meets  the 
requirements  of  part  267  of  this  chapter 
and  mortgage  credit  examiners  and 
inspectors  approved  by  the 
Commissioner. 

PART  206— HOME  EQUITY 
CONVERSION  MORTGAGE 
INSURANCE 

5.  The  authority  citation  for  24  CFR 
part  206  would  be  revised  to  read  as 
follows: 

Authority:  12  U.S.C  1715b,  1715z-20;  42 
U.S.C  3535(d)). 

6.  Section  206.3  would  be  amended 
by  adding  at  the  end  of  the  definition  of 
"Maximum  claim  amount"  the 
following  sentence: 

$206.3    Definitions. 


(b)  Appraisal.  The  appraiser,  who 
shall  be  listed  on  the  HUD  Appraiser 
Roster  under  S  267.5(d)(2)  of  this 
chapter,  shall,  when  appraising  a 


Maximum  claim  amount  means 
*  *  *.  Appraised  value  shall  be 
determined  by  an  appraisal  performed 
in  accordance  with  part  267  of  this 
chapter. 


PART  267— APPRAISALS  AND 
PROPERTY  VALUATION 

7.  A  new  part  267  would  be  added  to 
read  as  follows: 

s«c. 

267.1  Applicability. 

267.2  Definitions. 

267.3  Transactions  requiring  a  State 
certified  or  State  licansad  appraisor. 

267.4  Appraisal  standards. 


Sec. 

267.5  Selection  of  appraisers  by  mortgagees; 
appraiser  indef)endence. 

267.6  Professional  association  membership; 
competency,  nondiscrimination  and 
lending  reporting. 

Authority:  12  U.S.C  1708(e)  1715b;  42 
use  3535(d). 

S  267.1    Applicability. 

(a)  General  rule.  If  the  maximum 
insurable  amoimt  for  a  mortgage  insured 
under  any  program  covered  by  this 
Subchapter  is  based  in  whole  or  in  part 
upon  the  value  of  security  as 
determined  by  an  appraisal,  the 
appraisal  must  comply  with  this  part 
267. 

(b)  Exceptions.  This  part  does  not 
apply: 

(1)  If  title  to  the  property  is  held  by 
the  Secretary  and  a  determination  of 
value  is  needed  for  disposition  of  the 
property; 

(2)  To  appraisal  of  manufactured 
homes  for  purposes  of  §201.10  of  this 
chapter; 

(3)  To  appraisals  of  one-to-four  family 
dwellings  for  purposes  of  property 
improvement  under  title  I  of  the 
National  Housing  Act  if  the  total 
principal  balance  of  the  loan  (including 
any  other  improvement  loan  on  the 
property)  does  not  exceed  $15,000 
(fifteen  thousand  dollars);  however, 
notwithstanding  the  amount  of  the  loan, 
an  appraisal  is  not  needed  if  the  loan  is 
originated  by  or  on  behalf  of  a 
governmental  institution  in  order  to 
provide  housing  assistance  to  a  low  or 
moderate  income  family; 

(4)  If  the  insured  mortgage  is  secured 
by  a  hospital. 

S  267.2    Definitions. 

(a)  Acceptable  risk  means  that  a 
project's  net  operating  income  covers 
the  mortgage  debt  service  requirement 
and  provides  an  appropriate  return  to 
the  owner's  eqviity,  and  that  the 
mortgage  does  not  exceed  the 
appropriate  percentage  of  estimated 
replacement  cost,  and  any  other 
supplemental  standards  concerning 
particular  programs  contained  in 
handbooks  and  other  directives. 

(b)  Appraisal  means  a  written  report 
independently  and  impartially  prepared 
by  a  qualified  appraiser  setting  form  an 
opinion  as  to: 

(1)  The  market  value  of  an  adequately 
described  property  as  of  a  specific 


t 
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date(s).  which  statement  is  supported  by 
the  presmitation  and  analysis  of  relevant 
market  information  and.  in  the  case  of 
a  muttifemily  project  requiring 
economic  soundness,  is  in  accordance 
with  the  supplemental  standards  as  set 
forth  in  the  Department's  appraisal 
instructions,  or 

(2)  In  the  case  of  any  one-to-four 
family  residential  property  or 
multifamily  project  which  is  not  based 
on  a  determination  of  economic 
soundness,  appraisal  means 
replacement  cost,  which  shall  be 
estimated  by  HUD  staff  or  by  an 
appraiser  under  contract  with  HUD  to 
perform  a  real  estate  consultation,  as 
provided  in  §  267.5(e). 

(c)  Appraisal  Foundation  means  the 
Appraisal  Foundation  established  on 
November  30, 1987,  as  a  not-for-profit 
corporation  under  the  laws  of  Illinois. 

(d)  Appraisal  Subcommittee  means 
the  Appraisal  Subcommittee  of  the 
Federal  Financial  Institutions 
Examination  Council. 

(e)  Client  means  any  party  for  whom 
an  appraiser  performs  a  service. 

(f)  Complex  one-to-four  family 
residential  property  appraisal  means  an 
appraisal  in  which  the  natiuv  of  the 
property,  the  form  of  ownership,  or  the 
maHiet  ccmditions  are  atypical. 

(g)  Consultation  or  consultancy  meam 
the  act  or  process  of  providing 
information,  analysis  of  real  estate  data, 
and  recommendations  or  conclusions  on 
diversified  problems  in  real  estate,  other 
than  estimating  value.  Consultant, 
which  refers  to  an  appraiser  performing 
a  real  property  consultation  for  HUD, 
means  the  person  who  provides  such 
information,  analysis,  and 
recommendations  or  conclusions. 

(h)  Economic  soundness  nfen  to  a 
project  that  has  had  its  underwriting 
risk  analyzed  on  the  basis  of  three 
approaches  to  value. 

fi)  Feasibility  analysis  means  a  study 
of  the  cost-benefit  relationship  of  an 
economic  endeavor. 

(j)  Fee  appraiser  means  an  individual 
or  org«nizati(»i  which  performs 
appraisals,  inspections  or  valuation 
consultation  services  in  return  for  an 
agreed-upon  fee. 

(k)  Mtmcet  analysis  means  •  study  of 
real  estate  market  conditions  for  a 
specific  type  (^  property. 

(1)  Mamt  voIu9  mems  tha  most 
probaUa  price  wrtiicfa  a  property  should 
bring  in  a  corapetitiTa  and  open  mailcel 
ujidor  all  conditioas  raquisita  to  a  Mr 
sale,  the  buyer  and  seller  each  acting 
prudsBtly  aid  knoivrtedgaably.  provided 
that  the  price  is  not  alfeclad  by 
stimulus.  Implicit  in  this  definitioQ  ie 
the  coaswmBBtioB  of  •  nlet  of  a 
specified  dale  and  die  poMiag  of  titis 


from  seller  to  buyer  under  conditions 
whereby: 

(1)  Buyer  and  seller  are  typically 
motivated: 

(2)  Both  parties  are  well  informed  or 
well  advised,  and  acting  in  what  they 
consider  their  own  best  interests; 

(3)  A  reasonable  time  is  allowed  for 
sales  exposure  in  the  open  market; 

(4)  Payment  is  made  m  terms  of  cash 
in  U.S.  dollars  or  in  terms  of  financial 
arrangements  comparable  thereto;  and 

(5)  The  price  represents  the  normal 
consideration  for  the  property  sold 
unaffected  by  special  or  creative 
financing  or  sales  concessions  granted 
by  anyone  associated  with  the  sale. 
Market  value  cannot  exceed 
replacements  cost,  i.e.,  the  reasonable 
estimated  cost  of  replacing  the  property. 

(n)  Mortgage  means  a  mortgage  as 
defined  in  this  Chapter,  or  a  loan 
authorized  for  insurance  under  the 
Nation  Housing  Act. 

(o)  Mortgagee  means  the  originator  of 
a  mortgage  and  includes  a  lender 
holding  a  Title  I  contract  of  insurance 
and  a  Title  1  loan  correspondent. 

(p)  Multifamily  project  or  multifamily 
property  means  a  project  containing  five 
or  more  family  units  (or  in  the  case  of 
a  mortgage  to  be  insured  under  section 
220  of  the  NHA,  two  or  more  rental 
units),  a  nursing  home,  an  intermediate 
care  facility  or  a  board  and  care  home. 
The  term  also  includes  a  manufactured 
home  coiut  or  park  as  provided  in 
§  207.33  of  this  chapter. 

(q)  One-to-four-family  residential 

firoperty  mewis  a  manufactured  home 
ot  or  real  property  upon  which  is 
located  a  structive  containing  not  less 
than  one,  nor  more  than  four,  dwelling 
units  (or  1 1  units  for  a  mortgage  to  be 
insured  imder  subpart  A  of  part  220  of 
this  chapter),  including,  four  purposes 
of  a  mortgage  to  be  insured  undw  part 
201  or  S  203.50  of  this  chapter,  a 
structure  that  will  contain  such  units 
after  rehabilitation. 

(r)  Replacement  cost  means  the 
Secretary's  estimate  of  the  construction 
cost  of  the  property  or  project  when  the 
proposed  improvements  are  completed. 
The  replacement  cost  may  include  the 
land,  the  proposed  physical 
improvements,  utilities  within  the 
boundaries  of  the  land,  architect's  fees. 
taxes,  interest  during  construction,  and 
other  miscellaneous  chvgee  incident  to 
construction  and  approved  by  the 
Secretary.  For  rehaiulitatian  proposals, 
the  replacement  coat  estimate  inchides 
the  "as  is"  value  of  the  property  befne 
rriuMlitatiaB.  phis  the  cost  of 
lehabilitatieii  md  appropriale  carrying 
ttid  finandag  charges. 

(s)  Seofv  means  any  State  of  the 
United  States,  any  twritory  of  tfie 


United  States,  the  District  of  Columbia, 
Puerto  Rico.  Guam,  American  Samoa, 
the  Trust  Territory  of  the  Pacific  Islands, 
the  Virgin  Islands,  and  the  Northern 
Mariana  Islands. 

(t)  State  certified  appraiser  means  any 
individual  who  has  satisfied  the 
requirements  for  certification  in  a  State 
which  has  adopted  cnteria  that 
currently  meet  or  exceed  the  minimum 
certification  cnteria  issued  by  the 
Appraiser  Qualifications  Bo«^  of  the 
Appraisal  Foundation.  The  State  criteria 
must  include  a  requirement  that  the 
individual  has  achieved  a  satisfactory 
grade  on  a  State-administered 
examination  that  is  consistent  with  and 
equivalent  to  the  Uniform  State 
Certification  Examination  issued  or 
endorsed  by  the  Appraiser 
Quahfications  Board  of  the  Appraisal 
Foundation.  Furthermore,  if  the 
Appraisal  Subcommittee  has  issued  a 
finding  that  the  policies,  practices,  or 
procedures  of  the  State  are  inconsistent 
with  title  X]  of  the  Financial  Institutions 
Reform,  Recovery,  and  Enforcement  Act 
of  1989  (FIRREA).  an  individual  must 
comply  with  any  additional  standards 
for  State  certified  appraisers  imposed  by 
the  Department  under  §  267.4(c)(3) 

(u)  Mate  licensed  appraiser  means 
any  individual  who  has  satisfied  the 
requirements  for  licensing  in  a  State 
which  has  adopted  criteria  that 
currently  meet  or  exceed  the  minimum 
licensing  criteria  issued  by  the 
Appraiser  Qualifications  Board  of  the 
Appraisal  Foundation.  The  State  criteria 
must  include  a  requirement  that  the 
individual  has  achieved  a  satisfectory 
grade  on  a  State-administered 
examination  that  is  consistent  with,  and 
equivalent  to,  the  Uniform  State 
Licensing  Examination  issued  or 
endorsed  by  the  Appraiser 
Qualifications  Board  of  the  Appraisal 
Foundation.  Furthermore,  if  the 
Appraisal  Subcommittee  has  issued  a 
finding  that  the  pohcies,  practices,  or 
procedures  of  the  State  are  inconsistent 
with  title  XI  of  FIRREA,  an  individual 
must  comply  with  any  additional 
standards  of  State  licensed  appraisers     " 
imposed  by  the  Department  under 
S  267.4(c)(3). 

I2C7.3    Transactions  requiring  a  Stat* 


(a)  Appraisal  by  either  a  State 
certified  or  State  licensed  appraiser. 
Every  appraisal  shall  be  performed  by 
either  a  State  certified  appraiser  or  a 
State  hosnsed  appraiser,  except  as 
provided  in  paragraph  (b)  of  this 
section.  With  respect  to  HUD 
emp|pyaa»,  this  requirement  it  satisfied 
whether  or  not  the  property  is  located 
in  the  certifying  or  hosBsing  Slate.  All 
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appraisers  shall  comply  with  HUD 
policies  and  procedures  as  set  forth  in 
the  Department's  handbooks  and  other 
issuances,  whether  or  not  a  State- 
certified  or  State-licensed  appraiser  is 
reauired. 

(b)  Appraisal  by  a  State  certified 
appraiser  only.  An  appraisal  shall  be 
prepared  by  a  State  certified  appraiser  if 
it  is: 

(1)  Required  in  connection  with  a 
loan  in  an  amount  of  one  million  dollars 
($1,000,000)  or  more,  or  a  mortgage  on 

a  multifamily  property;  or 

(2)  A  complex  one-to-four  family 
residential  property  appraisal. 

(c)  Recognition  of  appraisals  not 
governed  by  this  part.  (1)  An  appraisal 
of  a  one-to-four  family  residential 
property  prepared  in  accordance  with 
standards  prescribed  under  the 
Financial  Institutions  Reform.  Recovery 
and  Enforcement  Act  of  1989  (nRREA) 
and  in  response  to  the  requirements  of 
any  Federal  Financial  Institution 
Regulatory  Agency  or  the  Resolution 
Trust  Corporation  will  comply  with  this 
part. 

(2)  Notwithstanding  the  requirements 
of  any  other  Federal  agency,  a 
multifamily  property  appraisal  must 
comply  with  this  part. 

S  267.4    AppniMi  Standards 

(a)  Minimum  standards.  Each 
appraisal  or  real  estate  consultation 
shall,  at  a  minimum: 

(1)  Conform  to  the  Uniform  Standards 
of  Professional  Appraisal  Practice 
(USPAP)  promulgated  by  the  Appraisal 
Standards  Board  of  the  Appraisal 
Foundational  in  the  case  of  both  single 
family  and  multifamily  appraisals.  With 
respect  to  HUD  single  family  property 
transactions  the  Departure  Provision  of 
the  USPAP  shall  not  apply,  with  respect 
to  multifamily  appraisals  the 
Department  may  add  requirements  in 
accordance  with  the  Supplementary 
Standards  Provision  of  USPAP. 

(2)  Disclose  any  steps  taken  that  were 
necessary  or  appropriate  to  comply  with 
the  Competency  Provision  of  the 
^SPAP. 

(3)  Be  based  on  market  value  or 
replacement  cost,  as  set  forth  in  the 
relevant  section  of  the  National  Housing 
Act. 

(4)  Provide  appropriate  information  as 
follows: 

(i)  The  report  shall: 

(A)  In  the  case  of  one-to-four  family 
residential  property  appraisals,  be 
%mtten  and  presented  in  either  narrative 
format  ot  on  the  Uniform  Residential 
Appraisal  Report  form; 

(B)  Apply,  for  multifamily  appraisals. 
USPAP  Standard  2.  Real  Estate 
Appraisal  Reporting;  except  that  under 


the  Supplemental  Standards  Provision 
of  USPAP.  reports  by  appraisers  or 
consultants  shall  be  in  writing  using  the 
following  forms: 

(J)  HUD-92264.  HUD-92264NH  or 
HUD-92264B,  with  attachments  as 
required; 

U)  Trial  form  HUD-92264A. 

(ii)  The  report  shall  clearly  state  the 
market  value  or  estimated  replacement 
cost  for  the  subject  property  with  an 
explanation  of  how  it  was  determined. 
The  explanation  shall  be  sufficiently 
descriptive  to  enable  the  reader  to 
understand  the  rationale  for  the 
estimate. 

(iii)  The  report  shall  provide  detail 
and  depth  of  analysis  that  reflect  the 
complexity  of  the  property  appraised. 

(5)  Analyze  and  report  in  reasonable 
detail  all  prior  sales  of  the  property 
being  appraised  that  occurred  within 
the  following  time  periods: 

(i)  For  a  one-to-four  family  residential 
property,  one  year  preceding  the  date 
when  the  appraisal  is  prepared:  and 

(ii)  for  all  other  property,  three  years 
preceding  the  date  when  the  appraisal  is 
prepared,  or  beyond  three  years  if 
necessary  to  include  the  last  arms- 
length  transaction. 

(6)  Analyze  and  report  data  on  current 
revenues,  expenses,  and  vacancies  for 
the  property  if  it  currently  is.  and  will 
continue  to  be.  income-producing. 

(7)  Analyze  and  report  a  reasonable 
marketing  period  for  the  subject 
property. 

(8)  Analyze  and  report  on  current 
market  conditions  and  trends  that  will 
affect  income  or  the  absorption  period, 
to  the  extent  they  affect  the  value  of  the 
property. 

(9)  Include  in  the  certification 
required  by  USPAP  a  statement  that  the 
appraisal  or  consultation  assignment 
was  not  based  on  a  requested  minimum 
valuation,  a  specified  valuation  or  range 
of  values,  or  upon  approval  of  the  loan. 
The  certification  shall  also  include  a 
statement  that  the  racial/ethnic  or 
socioeconomic  composition  of  the 
neighborhood  surrounding  the  property 
in  no  way  affected  the  appraisal 
determination. 

(10)  Contain  sufficient  supporting 
documentation  with  all  pertinent 
information  reported  so  that  the 
appraiser's  logic,  reasoning,  judgment, 
and  analysis  in  arriving  at  a  conclusion 
indicate  to  the  reader  the  reasonableness 
of  the  value  reported  or  the  consulting 
recommendations  or  conclusions 
provided. 

(11)  Includes  a  legal  description  of  the 
real  estate  being  appraised  in  addition 
to  the  description  required  by  USPAP. 

(12)  Follow  a  reasonable  valuation 
method  that: 


(i)  For  a  one-to-four  family  residential 
property  appraisal,  except  an  appraisal 
with  respect  to  a  mortgage  to  be  insured 
under  part  220  of  this  chapter,  addresses 
the  direct  sales  comparison,  income, 
and  cost  approaches  to  market  value 
required  by  the  Secretary,  reconciles  or 
explains  any  differences  those 
approaches  yield  in  determining  the 
value  of  the  property  in  question,  and 
gives  the  reason(s)  for  rejecting  each 
approach  that  was  not  used. 

(ii)  For  a  multifamily  appraisal,  when 
the  program  involved  is  based  on 
market  value  rathei  than  replacement 
cost,  addresses  the  direct  sales 
comparison,  income,  and  cost 
approaches  to  market  value,  reconciles 
or  explains  any  differences  those 
approaches  yield  in  determining  value 
of  the  property  in  question,  and  gives 
the  reason(s)  for  rejecting  each  approach 
that  was  not  used.  For  valuation 
consultant  services  under  replacement 
cost  programs,  the  mortgage  amount 
must  be  an  acceptable  risk  based  upon 
the  estimated  replacement  cost,  and 
supplemental  standards  in  HUD 
handbooks  and  other  program 
directives. 

[h)  Unavailable  information.  If 
mformation  required  by  this  section  is 
not  available,  that  fact  shall  be  disclosed 
and  explained  in  the  appraisal  report. 

(c)  Additional  standards.  (1)  The 
Direct  Endorsement  lender  may  adopt 
generally,  or  may  impose  in  specific 
cases,  such  additional  standards  as  are 
reasonable,  appropriate,  and  consistent 
with  the  Secretary's  requirements  for 
the  appraisal  of  single  family  properties. 

(2)  For  multifamily  programs,  the 
appraiser  must  follow  the  requirements 
of  this  §  267.4  as  supplemented  by  HUD 
processing  instructions  which  comprise 
Supplemental  Standards  authorized  in 
accordance  with  USPAP. 

(3)  The  Department  may.  in  instances 
where  the  Appraisal  subcommittee  has 
determined  that  the  policies,  practices, 
and  procedures  of  a  State  are 
inconsistent  with  Title  XI  of  FIRREA. 
impose  such  additional  requirements  as 
may  be  appropriate. 

(4)  A  change  to  USPAP  will  not  be 
adopted  by  HUD  until  the  Department 
has  had  an  opportunity  to  consider  its 
applicability  and  consequences  for  HUD 
programs.  Adoption  will  be  deferred  for 
a  period  of  90  days  following  its 
approval  by  the  Appraisal  Foundation, 
or  such  longer  period  as  the  Department 
may  announce.  At  the  end  of  that 
period,  if  the  Department  has  not 
announced  otherwise,  the  change  will 
be  deemed  to  have  been  adopted  by 
HUD. 

(5)  The  Department  may,  in  instances 
where  the  Appraisal  Subcommittee  has 
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determined  that  the  requirements  of 
FIRREA  may  be  waived  in  accordance 
with  12  U.S.C  3348(b).  impose  such 
additional  requirements  as  may  be 
appropriate. 

1 267.S    Selection  of  appraisers  by 
mortgagees;  appraiser  independence. 

(a)  Selection  method.  The  method  of 
selecting  the  appraiser  depends  upon 
the  program  involved. 

(Ij  For  a  one-to-four  family  property 
mortgage  insured  under  title  II  of  the 
National  Housing  Act.  the  appraiser 
maybe: 

(i)  Employed  on  the  staff  of  the  Direct 
Endorsement  mortgagee  or  selected  by 
the  mortgagee,  provided  the  appraiser  is 
Usted  on  the  Appraiser  Roster  provided 
for  in  this  §  267.5;  or 

(ii)  Assigned  by  HUD  from 
membership  on  its  fee  panels.  The 
criteria  in  paragraph  (d)  of  this  section 
govern  the  selection  of  the  appraiser. 

(2)  For  a  multifamily  property 
mortgage  insxured  under  title  II  of  the 
National  Housing  act,  the  appraiser  or 
consultant  may  be: 

(i)  A  member  of  HUD  staff;  or 

(ii)  An  appraiser  or  consultant  under 

contract  with  HUD. 

The  criteria  in  paragraph  (e)  of  this 

section  govern  the  selection  of  the 

appraiser. 

(3)  For  a  property  improvement  loan 
insured  imder  title  I  of  the  National 
Housing  Act.  unless  otherwise 
provided,  the  appraiser  shall  be  selected 
in  accordance  with  part  201  of  this 
chapter  and  related  HUD  issuances. 

(4)  For  a  manufactured  home  loan 
under  title  I  of  the  National  Housing 
Act,  the  appraiser  shall  be  selected  in 
accordance  with  the  terms  and 
conditions  of  a  contract  negotiated 
between  HUD  and  the  institution 
performing  the  appraisal. 

(b)  DE  Staff  appraisers.  An  appraiser 
who  is  a  staff  employee  of  a  DirM:t 
Endorsement  mortgagee  shall  be 
independent  of  the  loan  officers  and  the 
loan  production  operations  of  the 
mortgagee. 

(c)  Mortgagees,  staff  and  fee 
appraisers:  conflicts  of  interests.  A 
mortgagee  must  avoid  conflicts  of 
interest  and  other  relationships  which 
affect,  either  in  reality  or  in  appearance, 
the  credibility  of  the  appraisal.  The 
mortgagee  may  not: 

(1)  Contract  with  an  appraiser  or 
appraisal  organization,  i.e.,  fise 
appraiser,  to  perform  appraisals,  if  the 
mortgagee  owns,  is  owned  by,  is 
affihated  vnth  or  has  a  financial  interest 
in  the  appraiser  or  appraisal 
orsanizaUon;  or 

(2)  Contract  with  an  appraiser  or 
appraisal  organization  to  perform  an 


appraisal  of  a  property,  if  the  building 
or  seller  of  the  property  owns,  is  owned 
by,  is  affihated  with,  or  has  a  financial 
interest  in  the  appraiser  or  appraisal 
organization.  A  fee  appraiser  may  not 
have  any  interest,  direct  or  indirect,  in 
the  property  being  appraised.  A  DE  staff 
appraiser  may  not  have  any  direct 
interest,  financial  or  otherwise,  in  the 
property  being  appraised,  and  is 
permitted  an  indirect  interest  only  by 
reason  of  his  or  her  employment  by  a 
lender  that  has  its  appraisal  operations 
isolated  frt>m  its  other  activities  in 
accordance  with  paragraph  (b)  of  this 
section. 

(d)  Fee  appraisers  for  one-to-four 
family  residential  property— 

(1)  General  rule  for  Direct 
Endorsement  cases.  If  t^e  mortgage  is  to 
be  processed  by  Direct  Endorsement,  the 
fee  appraiser  contracting  with  the 
mortgagee  to  perform  appraisal  services 
may  be  either  an  individual  or  a 
corporation,  partnership,  or  sole 
proprietorship  which  the  mortgagee  has 
chosen  at  its  sole  discretion,  provided 
that: 

(i)  The  individual  who  performs  the 
appraisal  is  either  State  certified  or  State 
hcensed  as  required  under  S  267.3; 

(ii)  The  appraiser  is  registered  with 
the  appropriate  HUD  Field  Office  and 
has  a  cxurent  HUD  identification 
number  in  accordance  writh  this 
paragraph  (d); 

(iii)  The  appraiser  is  not,  at  the  time 
of  his  or  her  selection  by  the  mortgagee, 
debarred,  suspended,  or  in  any  other 
way  disquaUfied  bom  participating  in 
HUD  programs;  and 

(iv)  The  mortgagee  accepts  full 
responsibility  for  the  accuracy,  integrity 
and  thoroughness  of  the  appraisal. 
This  provision  does  not  relieve  the 
appraiser  from  a  concurrent 
responsibihty  with  the  mortgagee. 

(2)  Appraiser  Roster.  HUD  will 
maintain  a  nationwide  Usting  on  an 
Appraisal  Roster  of  appraisers  that  are 
quahfied  to  perform  appraisals  in 
cormection  with  one-to-four  femily 
residential  property  mortgage  instance 
programs.  Listing  on  the  Roster  does  not 
indicate  a  warranty  or  endorsement  by 
HUD  of  any  appraiser  or  appraisal,  and 
S  200.145(c)  of  part  200  of  this  chapter 
apphes  to  each  appraisal  performed  in 
accordance  with  this  part.  To  be  eligible 
for  selection  under  HUD's  one-to-four 
family  residential  property  programs,  an 
appraiser  shall  be  listed  on  the  Roster. 
Each  apphcant  for  listing  or  periodic 
rehsting  must  provide  evidence  that  he 
or  she: 

(i)  Holds  a  ciurrent  certification  or 
lioBnse  bom  a  State  whose  qualification 
standards  are  in  compUance  with  title 


XI  of  FIRREA,  as  determined  by  the 
Appraisal  Subcommittee; 

(li)  Holds  an  acceptable  measure  of 
insurance  coverage  against  errors  and 
omissions; 

{Hi)  Is  knowledgeable  about  HUD/ 
FHA  appraisal  requirements  and 
pohcies; 

(iv)  Is  not,  at  the  time  of  apphcation, 
listed  on  HUD's  Credit  Alert  System; 

(v)  Is  not,  at  the  time  of  application, 
debarred,  suspended  or  in  any  other 
way  disquaUned  from  participating  in 
HUD  programs;  and 

(vi)  Has  paid  a  listing  fee,  and  when 
required  a  reUsting  fee,  each  such  fee  to 
be  in  an  amoimt  to  be  determined  by  the 
Secretary. 

(3)  Removal  from  the  Roster.  HUD 
may  remove  the  appraiser  from  the 
Roster  at  any  time  for  cause.  Cause 
includes,  but  is  not  limited  to, 
significant  deficiencies  in  appraisals, 
failure  to  maintain  standing  as  a  State 
certified  or  State  licensed  appraiser, 
failure  to  maintain  adequate  insurance 
coverage  against  errors  and  omissions 
and  prosecution  for  conmiitting  or 
attempting  to  commit  baud, 
misrepresentation  or  some  other  offense 
that  may  reflect  on  the  applicant's 
character  and  integrity  to  perform  as  an 
appraiser.  Such  removal  shall  not  be 
governed  by  the  procedures  of  part  24 
of  this  title.  An  appraiser  shall, 
however,  be  subject  to  other  sanctions 
in  accordance  with  part  24  of  this  title. 

(4)  Fee  panels.  If  a  mortgage  is  not 
processed  through  the  Direct 
Endorsement  procedure,  the  appraiser 
will  be  assigned  by  HUD  from  a  fee 
panel  or  otherwise  designated  by  HUD. 
A  mortgagee  using  the  Direct 
Endorsement  procedure  may  also 
request  HUD  to  assign  an  appraiser  from 
a  fee  panel  or  otherwise. 

(e)  Contract  appraisers  and 
consultants  for  multifamily  properties. 
Appraisers  and  consultants  performing 
services  under  HUD  contracts  for 
Delegated  Processing  and  Technical 
Discipline  assignments  will  be  selected 
on  the  basis  of  criteria  and  procedures 
set  forth  in  the  solicitation,  pursuant  to 
the  Federal  Acquisition  Regulation,  48 
CFRCh.I. 

(f)  Assistance  of  others.  In  conducting 
an  appraisal,  the  appraiser  may  use  the 
assistance  of  individuals  who  do  not 
quahfy  to  perform  appraisals  under  this 
part.  Such  individuals  shall  be  under 
the  direct  supervision  of  the  appraiser. 
The  appraiser  shall  personally  irupect 
the  property  being  appraised  as  well  as 
all  properties  used  as  comparables,  and 
shall  certify  in  the  appraisal  report  that 
he  or  she  has  personally  performed  or 
directly  supemsed  all  work  in  regard  to 
the  appraisial  and  has  personally 
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inspected  the  appraised  property  and 
the  properties  used  as  comparables. 

(g)  Appraisal  fees  and  charges.  The 
appraisal  fee  charged  to  the  borrower  or 
other  party  shall  be  reasonable.  U.aot 
specified  by  agreement  between  HUD 
and  the  mortgage  or  title  I  lender,  the  fee 
may  be  prescribed  by  rule  or  other  HUD 
issuance. 

(h)  Transfer  of  appraisals  between 
mortgagees.  With  respect  to  one-to-four 
family  residential  fainily  properties 
only,  a  Direct  Endorsement  mortgagee 
may  accept  an  appraisal  that  was 
prepared  for  another  mortgagee  by  an 
appraiser  selected  in  accordance  with 
this  section,  provided  that  the  appraisal 
was  performed  in  accordance  with  this 
part  and  that  the  mortgagee  accepting 
the  appraisal  has: 

(1)  Adopted  appraisal  review 
procedures  in  accordance  with  this  part; 

(2)  Reviewed  the  appraisal  report 
under  its  review  procedures; 

(3)  Found  the  appraisal  to  be 
acceptable;  and 

(4)  Documented  its  review  and 
finding  in  writing  and  has  included  a 
copy  of  that  documentation  in  the  HUD 
case  binder  submitted  for  endorsement. 

(i)  Non-transferability  of  mukifamily 
pnperty  appraisals.  Appraisal  materials 
and  reports  may  not  be  transferred 
between  mortgagees  with  respect  to 
properties  involved  in  multifamily 
program  transactions. 


12674  J>rofw lonrt  — ocltlon 
mamberahip:  compfncy, 
nondltcrtminatton  and  lender  reporting. 

(a)  Membership  in  appraisal 
organizations.  A  State  certified 
appraiser  or  State  Ucensed  appraiser 
may  not  be  excluded  from  consideration 
for  an  assignment  solely  because  of 
membership  or  lack  of  membership  in  a 
particular  appraisal  organization. 

(b)  Discrimination  prohibited.  In  the 
selection  of  an  appraiser,  there  shall  be 
no  discrimination  on  the  basis  of  race, 
color,  religion,  national  origin,  sex,  age 
or  handicap. 

(1)  Each  mortgagee  or  other  institution 
or  individual  who  conducts  or  contracts 
for  appraisals  imder  HUD  programs 
shall  monitor  data,  and  (» the  basis  of 
its  monitoring  shall  report  annually  to' 
the  Department  On  the  number  of 
appraisals  which  it  has  had  performed 
(i)  by  staff  appraisers;  (ii)  by  fee  panel : 
appraisers;  and  (iii)  by  appraisers  whose 
services  it  has  contracted  for;  or  (iv)  by 
any  combination  of  persons  in  the 
described  categories;  during  the 
reporting  year.  The  report,  which  is  lA 
furtherance  of  the  purpose  stated  in  24 
Ci-'R  121.1,  shall  disclose  bow  many  of 
the  appraisals  were  performed  by 
minority  and  by  female  appraisers.  A 
minority  appraiser  is  one  who  is: 
Hispanic,  Hispanic  black,  non-Hispanic 
black,  Asian/Pacific  Islander,  Asian 
Indian  American,  or  American  Indian/ 
Alaskan  Native. 

(2)  Each  HUD  approved  mortgagee, 
title  I  lender  and  title  I  loan 


correspondent  shall  submit  the  data 
described  in  paragraph  (b)(l]  of  this 
section  as  part  of  the  mortgagee's  annual 
request  for  reapproval.  Each  institution 
or  individual  who  performs 
underwriting  as  a  Delegated  Processor 
or  who  performs  Technical  Disciplines, 
but  who  is  not  approved  by  HUD,  shall 
submit  the  data  not  later  than  the 
anniversary  date  of  the  agreement  with 
HUD  which  determines  that  party's 
responsibihties. 

(3)  The  data  shall  be  submitted  to  the 
Department  of  Housing  and  Urban 
Development.  451  Seventh  Street,  SW., 
Washington,  DC  20410-0050,  where  it 
will  be  available  for  public  inspection 
during  regular  business  hours. 

(c)  Competency.  Although  appraisers 
performing  appraisals  with  respect  to 
HUD  programs  must  be  either  State 
licensed  or  certified,  as  appropriate,  an 
appraiser  shall  not  be  considered 
competent  or  suitable  solely  by  reason 
of  having  been  Ucensed  or  certified  by 
a  State.  Every  determination  of 
competency  shall  be  based  upon  the 
appraiser's  individual  qualifications  and 
character  and  upon  his  or  her 
experience  and  educational  background 
as  they  relate  to  a  particular  appraisal 
assignment. 

Dated:  August  19, 1993. 
Nicolas  P.  ftateinas, 

Assistant  Secretary  for  Housii^— Federal 
Housing  Commissioaer. 
(FR  Doc.  93-22465  Piled  9-15-03;  8:45  am] 
BHUNQ  COOe  4210-27-H 


Thuraday 
S«|>twnlMr  16,  1993 
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DEPARTMENT  OF  TRANSPORTATION 

Coast  Guard 

46  CFR  Parts  10  and  12 
[CGO  91-211] 
RIN2115-AD92 

FIve-Year  Term  of  Validity  for 
Certificates  of  Registry  and  Merchant 
Mariner's  Documents 

AGENCY:  Coast  Guard.  DOT. 

ACTION:  Notice  of  proposed  rulemaking. 

SUMMARY:  The  Coast  Guard  is  proposing 
regulations  to  implement  the  provisions 
of  the  Oil  Pollution  Act  of  1990  (OPA 
90)  that  require  certificates  of  registry 
(CORs)  and  merchant  mariner's 
documents  (MMDs)  to  be  renewed  every 
5  years.  A  5-year  renewal  period  will 
allow  the  Coast  Guard  to  ensure  that 
vessel  personnel  continue  to  be 
qualified  to  operate  a  vessel  safely.  A 
schedule  is  proposed  for  renewing 
existing  CORs  and  MMDs.  Proposed 
user  fees  for  COR  and  MMD  renewal 
transactions  also  are  included. 
DATES:  Comments  must  be  received  on 
or  before  November  15. 1993. 

AOOftESSES:  Comments  may  be  mailed  to 
the  Executive  Secretary,  Marine  Safety 
Council  (G-LRA/3406)  (CGD  91-211), 
U.S.  Coast  Guard  Headquarters,  2100 
Second  Street,  SW.,  Washington.  DC 
20393-0001.  or  may  be  delivered  to 
room  3406  at  the  same  address  between 
8  a.m.  and  3  p.m..  Monday  through 
Friday,  except  Federal  holidays.  The 
telephone  number  is  (202)  267-1477. 

Comments  on  collection  of 
information  requirements  must  be 
mailed  also  to  the  Office  of  hiformation 
and  Regulatory  Affairs.  Office  of 
Management  and  Budget.  725  17th 
Street.  NW..  Washington.  DC  20503. 
ATTN;  Desk  Officer,  U.S.  Coast  Guard. 

The  Executive  Secretary  maintains  the 
pubhc  docket  for  this  rulemaking. 
Comments  will  become  part  of  this 
docket  and  will  be  available  for 
inspection  or  copying  at  room  3406. 
U.S.  Coast  Guard  Headquarters. 
FOR  FURTHER  INFORMATION  CONTACT: 
James  W.  Cratty.  Project  Manager.  Oi! 
Pollution  Act  (OPA  90)  Staff.  (202)  267- 
6742.  between  7  a.m.  and  3:30  p.m.. 
Monday  through  Friday,  except  Federal 
hohdays. 

8UPPt.EMENTARY  INFORMATION: 

Request  for  Comments 

The  Coast  Guard  encourages 
interested  persons  to  participate  in  this 
rulemaking  by  submitting  written  data, 
views,  or  arguments.  Persons  submitting 


comments  should  include  their  names 
and  •ddieeeas,  identify  this  rulemaking 
(CGD  91-211)  and  the  specific  section  of 
this  proposal  to  which  each  comment 
appUes,  and  give  a  reason  for  each 
comment.  The  Coast  Guard  requests  that 
all  comments  and  attachments  be 
submitted  in  an  unbound  format 
suitable  for  copying  and  ekctronic 
filing.  If  not  practical,  a  second  copy  of 
any  bound  material  is  requested.  A 
person  wanting  acknowledgment  of 
receipt  of  comments  should  enclose  t 
stamped,  self-addressed  postcard  or 
envelope.  The  Coast  Guard  will 
consider  all  comments  received  during 
the  comment  period.  It  may  change  this 
proposal  in  view  of  the  comments. 
Ine  Coast  Guard  plans  no  public 
hearing.  Persons  may  request  a  public 
hearing  by  writing  to  the  Marine  Safety 
Council  at  the  address  under 
"ADDRESSES.  "  The  request  should 
include  reasons  why  a  hearing  would  be 
beneficial.  If  it  determines  that  the 
opportunity  for  oral  presentations  will 
aid  this  rulemaking,  the  Coast  Guard 
will  hold  a  public  hearing  at  a  time  and 
place  announced  by  a  later  notice  in  the 
Federal  Register. 

Drafting  Information 

The  principal  persons  involved  in 
drafting  this  document  are  James  W. 
Cratty,  Project  Manager,  and  Jacqueline 
L.  Sullivan,  Project  Counsel,  OPA  90 
Staff. 

Backgnmnd  and  Purpose 

The  Coast  Guard  issues  certificates  of 
registry  (CORs)  under  the  authority  of 
46  U.S.C.  chapters  71  and  75.  CORs  are 
issued  to  provide  registry  of  staff 
officers  for  service  in  positions  such  as 
pursers,  medical  doctors,  and 
professional  nurses.  The  Coast  Guard 
issues  merchant  mariner's  dociunents 
(MMDs)  under  the  authority  of  46  U.S.C. 
chapters  73  and  75.  MMDs  authorize 
individuals  to  v»rork  in  different 
capacities  on  deck  and  in  the  engine 
and  steward's  departments  on  seagoing 
vessels  over  100  gross  tons.  The  MMD, 
with  an  appropriate  endorsement,  also 
identifies  quahfied  tankermen. 

Section  4102{b}  of  the  Oil  Pollution 
Act  of  1990  (OPA  90)  (Pub.  L  101-380) 
amends  46  U.S.C.  7107  by  limiting  the 
term  of  a  COR  to  5  years.  Section 
4102(c)  of  OPA  90  amends  46  U.S.C. 
7302  by  establishing  the  same  Umited 
term  for  MMDs.  The  Confeience  Report 
on  OPA  90  (H.R.  Conf.  Rep.  No.  IM- 
653)  explains  that  a  5-year  renewal 
period  will  allow  the  Coast  Guard  to 
ensure  that  vessel  personnel  continue  to 
be  qualified  to  operate  a  vessel  safely. 

The  Ominbus  Budget  Reconcihation 
Act  of  1990  amended  46  U.S.C  2110  to 


require  the  Coast  Guard  to  establish  and 
collect  user  fees  for  services  it  provides 
under  subtitle  II  of  title  46,  United 
States  Code,  including  the  issuance  and 
renewal  of  CORs  and  MMDs.  A  final 
rule  was  published  in  the  Federal 
Register  (58  FR  15228:  March  19, 1993) 
entitled  "User  Fees  for  Marine 
Licensing,  Certificate  of  Registry  and 
Merchant  Mariner  Documentation" 
(CGD  91-002),  but  it  did  not  establish 
fees  for  COR  and  MMD  renewals.  The 
fees  for  COR  and  MMD  renewals  are 
addressed  in  this  notice  of  proposed 
rulemaking  (NPRM). 

Sections  4101  (a)  and  (b)  of  OPA  90 
also  amend  46  U.S.C.  7101  and  7302, 
respectively,  to  require  every  person 
who  applies  for  the  issuance  or  renewal 
of  a  license,  COR,  or  MMD  to  have  a 
chemical  test  for  dangerous  drugs.  For 
ease  of  review,  the  Coast  Guard  is 
issuing  a  separate  NPRM  in  the  Federal 
Register  on  the  chemical  testing 
requirements  for  renewal  of  licenses, 
CORs.  or  MMDs.  However,  one  final 
rule  will  be  issued  combining  the 
requirements  for  chemical  testing  and 
regulations  for  the  terms  of  validity  for 
licenses.  CORs.  and  MMDs.  As  required 
by  OPA  90.  the  Coast  Guard  also  is 
developing  an  NPRM  addressing 
National  Driver  Register  record  and 
criminal  record  review  that  will  become 
part  of  the  license.  COR.  and  MMD 
renewal  process. 

Discussion  of  the  Proposed 
Amendments 

The  procedures  proposed  for  renewal 
of  CORs  and  MMDs  are  patterned  after 
those  already  established  for  renewal  of 
licenses  (46  CFR  part  10).  Renewal 
requirements  are  similar  to  qualification 
standards  for  original  issuance  of  CORs, 
MMDs,  and  endorsements  to  MMDs. 
The  basic  renewal  process  for  CORs  and 
MMDs  set  out  in  the  proposed 
amendments  involves  the  following 
factors: 

1.  Professional  requirements.  Medical 
doctors  and  professional  nurses  must 
present  evidence  of  holding  a  valid 
medical  license  to  be  registered  as  staff 
officers.  The  same  requirements  would 
apply  for  renewals. 

Staff  officers  seeking  a  chief  purser, 
purser,  or  senior  assistant  purser  COR 
are  not  required  to  present  recent 
evidence  of  shipboard  experience  for 
original  issuance  of  a  COR.  and  the 
Coast  Guard  finds  there  is  no 
compelling  reason  to  require  proof  of 
service  for  renewal  of  these  CORs. 

With  respect  to  MMDs  with  qualified 
ratings,  sea  time  and  related  service  are 
valuable  indicators  of  continued 
proficiency.  The  term  "quahfied  rating" 
is  defined  in  46  CFR  12.01-6  to  mean 
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various  categories  of  able  seaman, 

auallRed  member  of  the  engine 
apartment,  tankerman,  or  a 
lifeboatman  endorsement  on  an  MMD. 
Sea  service  enables  mariners  to 
maintain  a  working  familiarity  with  the 
skills  necessary  to  work  within  the 
industry.  The  proposed  profidency 
requirement  for  renewal  of  an  MMD 
endorsed  with  a  qualified  rating  is  at 
least  1  year  of  sea  service  during  the 
past  S  years  of  one  of  the  following 
substitutes: 

(a)  Successful  completion  of  a 
comprehensive,  open-book  test  covering 
topics  of  both  general  and  technical 
knowledge  for  each  qualified  rating 
endorsed  on  the  MMD. 

(b)  Successful  completion  of  a 
refresher  training  course  approved  for 
each  qualified  rating  endorsed  on  the 
MMD. 

(c)  Evidence  of  employment  in  a 
position  closely  related  to  the  operation, 
construction,  or  repair  of  vessels  (either 
deck  or  engineer  as  appropriate]  for  at 
least  3  years  during  the  past  5  years. 

An  applicant  for  original  issuance  of 
an  entry  level  MMD  (i.e.,  an  MMD  not 
endorsed  Mnth  a  qualified  rating)  is  not 
required  to  show  service  experience. 
Therefore,  the  {Hvposed  regulations 
provide  for  renewal  of  an  entry  level 
MMD  without  a  see  service  requirement 

2.  Physicai  mquirements.  There  are  no 
phjrsical  requirements  for  the  issuance 
of  CXDRs  and  entry  level  MMDs,  and 
none  will  be  required  for  renewal  by 
this  proposed  regulation.  However, 
there  are  physical  remdrements  for  the 
original  issuance  of  ell  MMD  qualified 
rating  endorsements,  exc^ 
lifeboatman.  The  Coast  Guard  is 
proposing  that  renewal  of  an  MMD 
endorsement  will  require  compliance 
with  the  same  physical  requirements  as 
the  initial  issuance. 

3.  Renewal  of  expired  MMDs  with 
qualified  ratings.  CORs  and  MMDs  will 
be  valid  for  5  years.  Tliese  credentials 
are  not  valid  for  use  after  the  expiration 
date.  The  expiration  date  of  an  MMD  is 
not  extended  by  the  addition  of 
endorsements,  unless  the  MMD  is  also 
renewed. 

The  proposed  regulations  provide  that 
an  expired  MMD  with  qualified  ratings 
may  be  renewed  up  to  12  months  aftw 
expiration  without  the  necessity  of 
retaking  an  examination  for  eadi 
endorsement.  This  proposal  is  intended 
to  minimize  costs  to  the  mariner  who 
would  otherwise  have  to  take  all  of  the 
examinations  for  an  expired  MMD 
endorsed  vriih  qualified  ratings. 

A  mariner  who  bUs  to  renew  an 
expired  MMD  within  12  months  of 
expiration  must  demoDstrata  coatinued 
profidaocy  by  completing  an  approved 


refresher  course  or  by  passing  the 
complete  examination  for  ea^  qualified 
endorsement  sought.  This  provision  is 
not  necessary  for  renewal  of  expired 
CORs  or  MMDs  with  no  qualified  rating 
endorsements  because  no  examination 
is  required  to  acquire  these  credentials. 

4.  Concurrent  renewal  of  licenses, 
CORs.  and  MMDs.  Current  Coast  Guard 
practice  is  to  allow  rmewal  of  Ucenses 
no  more  than  12  months  in  advance  of 
the  expiration  date.  Because  many 
license  holders  and  all  staff  officers 
have  MMDs.  the  requiremmts  for  COR 
and  MMD  renewals  will  increase  the 
number  of  credentials  that  mariners  will 
have  to  renew.  To  lessen  the  bxirden  and 
inconvenience  on  merchant  mariners 
who  must  renew  more  than  one 
credential,  the  Coast  Guard  proposes  to 
allow  concurrent  renewal  of  all 
merchant  mariner  credentials  whatever 
possible  regardless  of  when  they  expire. 
For  exampk.  an  MMD  may  be  renewed 
when  an  accompanying  license  is  raised 
in  grade.  All  renewal  requimnents  for 
eacb  license,  COR.  and  MMD  must  be 
satisfied.  The  Coast  Guard  solicits 
comments  on  concurrent  renewals  of 
merchant  mariner  credentials. 

5.  Renewal  by  mail.  The  proposed 
regulations  provide  the  opportunity  to 
renew  CORs  and  MMDs  by  mail.  The 
process  of  renevring  CORs  and  MMDs 
oy  mail  will  be  similar  to  the  process 
now  used  for  Uoense  renewals. 

6.  Expiration  of  existing  CORs  and 
MMDs.  The  Coast  Guard  estimates  the 
total  number  of  CORs  ever  issued  to 
staff  officHTS  to  be  several  hundred 
thousand.  The  Coast  Guard  also  has 
issued  approximately  1.3  million  MMDs 
since  they  came  into  use  in  1937.  The 
Coast  Guard  anticipates  that  the  total 
pool  of  active  marines  who  will  seek 
renewal  of  CORs  and  MMDs  to  be 
approximately  90,000. 

Section  4102(d)  of  OPA  90  limits  the 
term  of  validity  of  all  existing  CORs  and 
MMDs  and  provides  for  staggered 
expirations  over  a  5-year  spen.  The 
statutory  language  provides  that  CORs 
and  MMDs  issued  before  August  18, 
1990  expire  on  the  day  they  would  have 
expired  if  they  had  been  issued  few  a 
term  of  S  years  and  been  rmewed  at  the 
end  of  each  succeeding  S-year  period. 
This  avoids  the  problems  that  would 
have  been  encountered  if  all  CORs  and 
MMDs  expired  at  the  same  time.  If  this 
language  is  interpreted  so  that  the  5-year 
period  oegan  on  August  18. 1990.  the 
date  OPA  90  was  eiiacted,  documents 
would  have  eiqured  at  a  time  whan  no 
review  and  renewal  procedures  were  in 
place.  Mariners  with  such  an  expired 
document  could  not  continue  working, 
placing  s  trsmendous  burden  on  both 
individual  mariners  and  the  maritime 


industry.  The  Coast  Guard  interprets  the 
statutory  language  to  include  an 
additional  S-year  renewal  cycle  to  avoid 
such  a  harsh  result.  Therefore,  in  this 
proposed  rule,  a  mandatory  5-year 
renewal  period  would  begin  on  the 
effective  date  of  these  regulations. 

Pending  the  development  of  these 
proposed  procedures  for  renewal  of 
CORs  and  MMDs,  the  Coast  Guard  has 
been  issuing  CORs  and  MMDs  that  are 
valid  for  a  period  of  5  years  since  March 
1991.  In  addition,  the  Coast  Guard  has 
been  renewing  some  existing  OORs  and 
MMDs  along  with  other  transactions. 

This  NPRM  proposes  a  schedule  fw 
expiration  of  all  existing  OORs  and 
MMDs  that  were  issued  without 
expiration  dates.  The  expiration  date  for 
an  existing  COR  or  MMD  issued  without 
an  expiration  date  is  calculated  by 
referring  to  the  issue  year  and  adding 
time  blocks  in  5-year  increments  up  to 
the  year  Calling  between  1994  and  1998, 
inclusive.  The  month  and  day  of 
expiration  are  the  same  as  the  month 
and  day  of  issuance.  For  example,  an 
MMD  issued  on  July  12, 1971,  will 
expire  on  July  12, 1996.  Charts  to  aid  in 
computing  existing  OOR  and  MMD 
expiration  dates  are  provided  in 
proposed  §§  10.811  and  12.02-29  of  this 
NPRM. 

7.  MMD  renewal  with  inactive 
endorsements.  An  applicant  fat  renewal 
of  an  MMD  widorsed  with  qualified 
ratings  who  is  unwilling  or  othwwise 
unable  to  meet  the  professional  or 
physical  requirements  for  the 
endorsement  may  renew  the  MMD 
without  that  eodorsement  In  these 
cases,  as  long  as  the  application  remains 
valid,  the  qualified  rating  may  be 
reendorsed  cm  the  MMD  if  the  appUcant 
meets  the  requirements  for  renevnal  and 
pays  the  issuance  fee  Cor  the  endorsed 
MMD. 

8.  User  Fees.  As  required  under  46 
U.S.C.  2110,  the  Coast  Guard  proposes 
to  establish  fees  for  renewing  CORs  and 
MMDs.  To  determine  the  fees  for  the 
services  provided  in  this  proposal,  the 
Coast  Guard  reviewed  the  license 
renewal  procedures  in  46  CFR  part  10. 
The  COR  and  MMD  renewal  process 
generally  will  be  similar  to  the  process 
currently  established  for  licenses,  and 
the  proposed  fees  for  COR  and  MMD 
renewals  are  similar  to  the  fse 
requiremetns  for  license  renewals. 

Adjustments  of  fees  to  accommodate 
changes  in  the  cost  of  providing  services 
are  permitted  under  46  U.S.C  2110.  The 
Coast  Guard  will  review  the  renewal 
fees  annually  during  its  review  of  other 
licensing  and  merchant  mariner 
documentation  user  fees  and  will  revise 
the  fees  «vfaen  costs  change  because  of 
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inflation,  deflation,  or  changes  in  the 
way  services  are  provided. 

Consistent  with  procedures  for  other 
licensing  and  merdiant  mariner 
documentation  user  fees,  the  Coast 
Guard  proposes  that  fees  be  paid  prior 
to  receiving  a  particular  service.  The 
Coast  Guard  incurs  costs  each  time  an 
individual  is  provided  a  service, 
regardless  of  the  result  achieved  by  the 
individual.  Collecting  fees  in  advance 
ensures  that  payments  are  received  for 
services  provided,  even  though  some 
applicants  may  not  complete  the  entire 
renewal  process.  For  some  renewals, 
there  may  be  up  to  three  identifiable 
phases  in  the  overall  process:  evaluation 
of  the  application,  examination  of  the 
applicant,  and  issuance  of  the  COR  or 
MMD.  The  Coast  Guard  proposes  to 
establish  fees  for  each  of  these  phases  to 
facihtate  effective  fee  collections. 
Repeating  a  phase  would  result  in  a  new 
fee.  The  fees  proposed  for  each  of  the 
three  phases  are  discussed  in  the 
following  paragraphs. 

(a)  Evaluation  fees.  The  evaluation 
phase  begins  when  the  Coast  Guard 
receives  a  renewal  application  package. 
This  phase  involves  review  of  the 
renewal  application  form,  updating 
files,  searching  Coast  Guard  And  omer 
government  records,  making 
verifications,  and  conducting  follow-up 
telephone  calls.  The  evaluation  phase  is 
completed  when  the  Coast  Guard 
determines  whether  an  applicant  meets 
all  the  prerequisite  renewal 
requirements.  The  evaluation  fee  would 
be  paid  when  the  individual  submits  the 
application  package  to  the  Coast  Guard. 

Applicants  for  renewal  of  medical 
doctor  and  professional  nurse  CORs 
need  only  present  evidence  of  a  valid 
license  as  physician,  surgeon,  or 
registered  nurse  and  complete  an 
application  form.  Apphcants  for 
renewal  of  chief  purser,  purser,  senior 
assistant  purser,  or  jimior  assistant 
purser  CORs  do  not  have  to  present 
evidence  of  meeting  cxirrent 
professional  requirements.  Because 
evaluation  of  applications  for  renewal  of 
CORs  is  minimal,  the  Coast  Guard 
proposes  no  fee  for  evaluations  of  these 
applications. 

Applicants  for  renewal  of  an  entry 
level  MMD  (i.e.,  with  no  qualified  rating 
endorsements]  do  not  have  to  meet  any 
professional  requirements.  The  Coast 
Guard  proposes  no  fee  for  evaluation  of 
an  application  for  renewal  of  an  entry 
level  MMD  because  there  is  minimAl 
processing  of  the  application  prior  to 
issuance  of  the  renewed  MMD. 

The  evaluation  of  an  application  for 
renewal  of  an  MMD  endorsed  with  a 
qualified  rating  Is  similar  to  the 
evaluation  required  for  renewal  of  a 


lower  level  license.  The  proposed 
evaluation  fee  for  these  MKd)8  is  $45, 
which  is  the  same  fee  proposed  for 
evaluation  of  an  application  for  renewal 
of  a  lower  level  license.  An  application 
for  renewal  of  an  MMD  that  is  endorsed 
with  more  than  one  quahfied  rating  will 
be  considered  one  evaluation  with  a 
single  evaluation  fee  of  $45. 

Individuals  who  apply  for  renewal  of 
a  license,  a  COR.  or  an  MMD  with  a 
qualified  rating  at  different  times  must 
pay  the  fees  associated  with  each 
renewal  transaction.  However,  the 
evaluation  fee  for  a  license  renewal  will 
also  include  the  cost  of  evaluating  an 
MMD  endorsed  with  qualified  ratings,  if 
the  applications  for  renewal  are 
submitted  at  the  same  time.  By  allowing 
these  renewal  activities  to  be  covered 
under  a  single  evaluation  fee,  the  Coast 
Guard  seeks  to  encourage  holders  of 
multiple  merchant  mariner's  credentials 
to  renew  ail  of  their  credentials  at  the 
same  time  whenever  possible. 

(b)  Examination  fees.  Renewal  of 
CORs  and  entry  level  MMDs  do  not 
involve  written  examinations.  However, 
renewal  of  MMDs  that  are  endorsed 
with  qualified  ratings  may  involve 
either  an  open-book  exercise  or  a 
complete  written  examination,  if  the 
recent  service  requirements  cannot  be 
met.  An  open-book  exercise  may  be 
required  if  the  MMD  is  renewed  within 
12  months  of  its  expiration.  An 
applicant  for  renewal  of  an  expired 
MMD  that  is  beyond  the  12-month  grace 
period  could  be  required  to  complete  a 
vkTitten  examination  covering  each 
qualified  rating  sought.  Open-book 
exercises  and  written  examinations 
would  have  a  fiee  of  $40. 

The  examination  phase  of  the  renewal 
process  usually  involves  scheduling, 
proctoring  and  grading  the  examination, 
and  notifying  the  applicant  of  results. 
Payment  of  the  examination  fee  is 
required  on  or  before  the  test  date  if  the 
examination  is  administered  at  an 
Regional  Examination  Center  (R£C). 
Under  existing  Coast  Guard  policy, 
examination  fees  are  to  be  paid  at  least 
1  week  prior  to  the  examination  date  for 
examinations  administered  by  Traveling 
Examination  Teams  at  locations  other 
than  a  REC.  If  the  applicant  misses 
taking  a  scheduled  examination,  the 
Coast  Guard  would  allow  rescheduling 
without  an  additional  fee  as  long  as  the 
individual's  application  remains  valid. 

For  a  single  application,  the  Coast 
guard  also  proposes  to  charge  only  one 
examination  fee  of  $40,  even  when  more 
than  one  exercise  or  examination  is 
required  so  long  as  the  application 
remains  valid,  and  provided  an  issiumce 
has  not  ocamed.  Once  an  MMD  is 
renewed,  a  separate  examination  cycle 


will  begin  anew  and  appropriate  fees 
will  become  payable.  If,  for 
enhancement  of  employment 
opportunities  or  some  other  reason,  the 
mariner  desires  to  submit  subsequent 
applications  or  receive  separate  MMD 
endorsement  renewal  issuances, 
additional  evaluation,  examination,  and 
issuance  fees  will  apply. 

(c)  Issuance  fees.  The  issuance  phase 
of  the  renewal  process  includes 
preparation  of  forms  and  review  and 
signatiue  of  documents  by  appropriate 
Coast  Guard  REC  personnel.  Issuance  of 
CORs  and  MMDs  in  the  renewal  process 
involves  time  and  costs  similar  to  the 
original  issuance  process.  Because  the 
issuance  of  renewals  is  similar  to 
original  issuance,  the  issuance  fee  will 
be  the  same  for  all  categories  of  Ucenses, 
CORs.  and  MMDs — $35.  Applicants  for 
renewal  of  multiple  merchant  mariner's 
credentials  will  be  charged  $35  for  each 
license.  COR,  and  MMD  renewed.  The 
issuance  fee  must  be  paid  before  the 
credential  is  issued. 

Regulatory  Evaluation 

This  proposal  is  not  major  under 
Executive  Order  12291  and  not 
significant  under  the  "Department  of 
Transportation  Regulatory  Policies  and 
Procedures"  (44  FR  11304;  February  26, 
1979).  A  draft  Regulatory  Evaluation  is 
available  in  the  docket  for  inspection  or 
copying  where  indicated  under 
"ADDRESSES."  The  following 
information  is  taken  from  the  draft 
regulatory  evaluation. 

1.  Government/Coast  Guard  costs. 
Government  and  Coast  Guard  costs 
attributable  to  implementing  renewal 
requirements  for  merchant  mariner 
credentials  would  be  primarily  inciured 
by  the  17  Coast  Guard  RECs.  These  costs 
would  consist  of  evaluating  renewal 
applications,  administering 
examinations,  and  issuing  renewed 
CORs  and  MMDs.  Projections  of  costs 
and  impacts  for  renewal  of  CORs  and 
MMDs  are  based  upon  the  calculations 
of  current  merchant  marine  licensing 
and  docimientation  program  costs  using 
information  from  a  workload  analysis 
study,  hourly  standard  rates  provided  in 
the  Coast  Guard  Standard  Rate 
Instruction  (COMDTINST  7310),  and  the 
Coast  Guard  Staffing  Standards  Manual 
(COMDTINST  M5312.11A). 

The  Coast  Guard  calculates  the 
projected  personnel  and  associated 
infinastructure  costs  for  COR  and  MMD 
renewal  activities  to  be  approximately 
$1.23  million  annually,  which  will  be 
of^t  by  approximately  $1.16  million 
annually  in  user  fees.  User  fee  receipts 
will  be  deposited  in  the  general  fund  of 
the  U.S.  Treasury  as  offsetting  receipts 


I 
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of  the  Department  of  Transportation  and 
ascribed  to  Coast  Guard  activities. 
2.  Costs  to  the  public.  The  Coast 
Guard  estimates  a  total  pool  of  1,500 
active  staff  officers  end  88.500  active 
MMD  holders  who  may  seek  renewal  of 
CORs  and  MMDs.  One-fifth  of  the  total 
pool  is  expected  to  renew  each  year, 
resulting  in  300  COR  and  17.700  MMD 
renewals  annually.  Because  the  renewal 
process  occurs  once  every  5  years,  total 
costs  can  be  divided  by  5  to  determine 
an  annualized  cost.  Q^ts  incurred  by 
merchant  mariners  seeking  renewal  of 
CORs  and  MMDs  will  consist  of  user 
fees,  photographs  for  MMDs,  physical 
examinations,  and  time  spent  in  the 
actual  renewal  process  itself.  This 
aggregate  cost  represents  the  highest 
average  amount  a  mariner  may  expect  to 
pay.  However,  variations  in  fees  and 
renewal  requirements  will  result  in 
significantly  lower  costs  for  many 
mariners.  The  costs  estimates  are  as 
follows: 


Individual  Mariner 
Whole  Pool  Im- 
pact   


Tot^y  cost 


$278.84 
25.095.600 


Annuatized 


$55.77 
5.019,120 


3  Benefits.  Direct  and  societal 
benefits  resulting  from  periodic  renewal 
of  CORs  and  UliMD  may  be  substantial. 
This  renewal  process  will  eventually 
include  three  additional  regulatory 
initiatives  implementing  OPA  90  to 
ensure  continuing  qualification  of 
merchant  mariners:  (1)  criminal  record 
reviews,  (2)  national  driver  register 
checks,  and  (3)  chemical  drug  testing 

All  merchant  mariners  play  a  cruaal 
and  responsible  role  in  the  safe 
operation  of  a  vessel.  It  is  imperative 
that  merchant  mariners  know  that  they 
are  going  to  sea  with  a  competent  crew 
and  that  other  vessels  are  operated  by 
equally  competent  mariners.  This 
rulemaking  will  protect  the  employees, 
employer,  marine  environment,  and  the 
general  public  Some  of  the  direct 
benefits  will  include  the  following: 

a.  Potentially  fewer  groundings, 
accidents,  losses  of  property,  and 
releases  of  hazardotis  materials  into  the 
marine  environment 

b.  Potentially  fewer  personal  injuries 
to  shipping  company  emjployees. 

There  is  Insufficient  historical  data  to 
quantify  the  benefits  of  this  proposal. 
However,  should  diis  program  manage 
to  save  even  two  lives  per  year  at  $2.5 
millim  per  statistical  Ufa  saved  (vrhidi 
recent  reseerch  allows  is  s  reasonable 
estimate  of  people's  wilUaanets-to-pay 
for  safisty).  its  benefits  would  exceed  its 
cort.  if  ■eritj—  eocidenti  were  lediiced 
even  bye— all  peromli^.seviags 


would  accrue  to  the  maritime  industry 
through  lower  repair  and  medical  costs 
and  to  the  public  through 
environmental  protection. 

Small  Entities 

Under  the  Regulatory  Flexibility  Act 
(5  U.S.C.  601  at  seq.),  the  Coast  Guard 
must  consider  whether  this  proposal,  if 
adopted,  will  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities.  "Small 
entities"  include  independently  owned 
and  operated  small  businesses  that  are 
not  dominant  in  their  field  and  that 
otherwise  qualify  as  "small  business 
concerns"  under  section  3  of  the  Small 
Business  Act  (15  U.S.C.  632). 

The  proposal  identifies  individual 
applicants  for  issuance  end  renewal  of 
CORs  and  MMDs  as  responsible  for 
payment  of  issuance  and  renewal  fees  to 
the  Coast  Guard.  Some  firms  in  the 
maritime  industry  may  now  voluntarily 
pay  employees'  fees  associated  with 
obtaining  CORs  and  MMDs.  Some  firms 
might  choose  to  pay  some  or  all  of  their 
employees'  additional  fees  which  would 
result  from  this  rulemaking.  However, 
the  proposal  does  not  require  any  firms 
to  pay  for  document  issuance  or 
document  renewal  fees  in  Ueu  of  the 
application,  in  whom  the  proposal  vests 
responsibility.  Some  small  entities — for 
example,  the  355  United  States  inland 
barge  operators  with  fleets  of  10  or 
fewer  barges — are  not  and  will  not  be 
required  to  incur  costs  for  applicant 
renewals  of  CORs  and  MMDs. 

Because  it  expects  the  impact  of  this 
proposal  to  be  minimal,  the  Coast  Guard 
certifies  under  5  U.S.C  605(b)  that  this 
proposal,  if  adopted,  %vill  not  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities. 

Collectioa  of  InfiMination 

Under  the  Paperwork  Reduction  Act 
(44  use.  3501  et  seo),  the  Office  of 
Management  and  Budget  (OMB)  reviews 
each  proposed  rule  that  contains  a 
collection  of  information  requirement  to 
determine  whether  the  practical  value  of 
the  information  is  worth  the  burden 
imposed  by  its  collection.  Collection  of 
inrormation  requirements  include 
reporting,  recordkeeping,  notification, 
and  other  similar  requirements. 

This  rulemaking  proposal  contains 
collection  of  information  requirements 
in  $§  10.209  and  12.02-27.  The 
following  particulars  apply: 
ZX3T  Ato.  2115. 

OidB  Control  No.:  2115-0514. 
Administntioa:  US.  Coast  Guard. 
Tide:  Five-year  Teia  of  Validity  for 

Cartificatea  of  Registry  and  Merrhant 

Meiiaer'c  OoQiBMBts. 


Need  for  Information:  Sections  7107  and 
7302  of  title  46.  United  States  Code 
mandate  the  Secretary  to  limit  the 
term  of  a  COR  and  MMD  to  5  years. 
Proposed  Use  of  Information:  This 
information  is  used  by  the  Coast 
Guard  licensing  officer  at  a  REC.  it  is 
used  to  determine  the  applicant's 
qualification  to  receive  or  continue  to 
hold  a  COR  or  MMD. 
Frequency  of  Responses:  Every  5  years. 
Burden  &timatea:  The  Coast  Guard 
estimates  the  total  annual  burden  on 
merchant  mariners  will  be  15.261 
hours  per  year. 
Respondents:  The  regulatory  impact 
will  fall  on  thosQapproximately 
18,000  respondents. 
Forms:  Application  for  Original, 
Supplemental  or  Duplicate  Merchant 
Mariner's  Document  CG-719B  and 
Application  for  License  as  Officer. 
Operator  or  Staff  Officer  CG-866. 
Average  Burden  Hours  per  Respondent: 
The  average  burden  hours  per 
respondent  is  0.83  hours  (50  minutes) 
per  respondent. 

The  Coast  Guard  has  submitted  the 
requirements  to  OMB  for  review  under 
section  3504(h)  of  the  Paperwork 
Reduction  Act.  Persons  submitting 
comments  on  the  requirements  should 
submit  their  comments  both  to  OMB 
and  to  the  Coast  Guard  where  indicted 
under  "ADDRESSES." 

Federalism 

The  Coast  Guard  has  analyzed  this 
proposal  under  the  principles  and 
criteria  contained  in  Executive  Order 
12612  and  has  determined  that  this 
proposal  does  not  have  sufficient 
federalism  implications  to  warrant  the 
preparation  of  a  Federalism  Assessment . 

Environment 

The  Coast  Guard  considered  the 
environmental  impact  of  this  proposal 
and  concluded  that,  under  section  2.B.2 
of  Commandant  Instruction  M16475.1B, 
this  proposal  is  categorically  excluded 
from  further  environmental 
documentation.  Section  2.B.2.1  of  that 
instruction  excludes  administrative 
actions  and  procedural  regulations  and 
policies  which  clearly  do  not  have  any 
environmental  impacts.  A  Categorical 
Exclusion  Determination  is  available  in 
the  docket  for  inspection  or  copying 
where  indicated  under  "ADDRESSES." 

UstofSiibfecta 

46CFRPartlO 

Fees,  Reporting  end  recordkeeping 
reqoimBMBta.  Scbools,  Seemwi. 

46CFRPartl2 

FeeSi  Raportiag  and  recordke^iing 
requkements.  r 
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For  the  reasons  set  out  in  the 
preamble,  the  Coast  Guard  proposes  to   . 
amend  46  CFR  parts  10  and  12  as 
fallows: 

PART  10— LICENSING  OF  MARITIME 
PERSONNEL 

1.  The  authority  citation  for  part  10 
continues  to  read  as  follows:  ■ 

Authority:  14  U  S  C.  633;  31  U  S.C.  9701 
46  L'  S  C.  2103.  7701;  49  CFR  1  45. 1  46. 
Section  10  107  also  issued  under  the 
authority  of  44  U.S.C.  3507 

2.  Section  10.109  is  amended  by 
adding  paragraph  (d)(3]  to  read  as 

follows: 

§10.109    FOM. 

•  •  •       .  •  • 

(d)  •  •  • 

(3)  For  renewal  of  a  Certificate  of 
Registry: 

(i)  For  evaluation  for  renewal  of  a 
certificate  of  registry,  no  fee. 

(ii)  For  issuance  of  a  renewed 
certificate  of  registry,  $35 

«  •  -s  •  • 

3  Section  10.202  is  amended  by 
revising  the  section  heading  and 
paragraphs  (a),  (b).  and  (c)  to  read  as 

follows: 

f  1 0.202    Issuane*  of  licenses  and 
cartiflcatM  of  registry. 

(a)  Applications  for  original  licenses, 
original  certificates  of  registry,  raises  of 
grade,  extensions  of  route,  or 
endorsements  must  be  current  and  up- 
to-date  with  respect  to  service  and  the 
physical  examination,  as  appropriate. 
Physical  examinations  and  approved 
applications  are  valid  for  12  months. 

(b)  Any  person  who  is  found  quahfied 
under  the  requirements  set  forth  in  this 
part  is  issued  an  appropriate  license  or 
certificate  of  registry  valid  for  a  term  of 
5  years  from  date  of  issuance. 

(c)  A  license  or  certificate  of  registry 
is  not  valid  until  signed  by  the  applicant 
and  the  OCMI  (or  the  OCMI's  designated 
representative). 


§10.203    [AnMndMq 

4.  The  table  in  §  10.203  is  amended  by 
changing  the  first  word  in  the  heading 
of  column  5  from  "Experiment"  to 
"Experience".  .> 

5,  Section  10.209  is  amended  by 
removing  "and,"  at  the  end  of  paragraph 
(e)(3)(i](D)  and  by  removing  the  period 
at  the  end  of  paragraph  (e)(3)(i)(E)  and 
adding  in  its  place  ";  and",  revising  the 
section  heading  and  paragraphs  (a),  (b), 
(eK2).  (e)(3)(i)  introductory  text, 
(elOHiMA)  and  (B).  {e)(3)(iii).  and  (f). 
and  adding  paragraphs  (cKS),  (d)(4),  and 
(aM3)(i)(F)  to  read  u  follows: 


§  1 0.209    Raqulrsinsnts  for  rsnawsl  of 
lloensss  and  csrtiftcatM  of  rsgtstry. 

(a)  Genera!.  Except  as  provided  in 
paragraph  (g)  of  this  section,  an 
applicant  for  renewal  of  a  license  or 
certificate  or  registry  shall  establish 
possession  of  all  of  the  necessary 
qualifications  before  the  issuance  of  a 
renewal  of  a  license  or  certificate  of 
registry. 

Id  tach  application  must  he  on  a 
Coast  Guard  furnished  form  and 
accompanied  by  the  evaluation  fee  set 
out  in  S  10.109.  An  approved 
application  is  valid  for  12  months. 

U)  The  applicant  may  apply  in  person 
at  any  Regional  Examination  Center 
listed  in  §  10. 105  or  may  renew  the 
hcense  or  certificate  of  registry  by  mail 
underparagraph  (e)(3)  of  this  section. 

(3)  The  applicant  shall  submit  the 
license  or  certificate  of  registry  to  be 
renewed.  A  photocopy  may  be 
submitted  instead  of  the  actual  license 
or  certificate. 

(b)  Fitness.  No  license  or  certificate  of 
registry  will  be  renewed  if  it  has  been 
suspended  without  probation  or 
revoked  as  a  result  of  action  under  part 
5  of  this  chapter,  or  facts  that  wpuld 
render  a  renewal  improper  have  come  to 
the  attention  of  the  Coast  Guard. 

(0  *  •  • 

(5)  An  applicant  for  renewal  of  a 
medical  doctor  or  professional  nurse 
certificate  or  registry  shall,  in  addition 
to  meeting  the  requirements  of 
paragraphs  (a)  and  (b)  of  this  section, 

firesent  a  currently  valid  appropriate 
icense  as  physician,  surgeon,  or 
registered  nurse  issued  under  the 
authority  of  a  State  or  territory  of  the 
United  States,  the  Commonwealth  of 
Puerto  Rico,  or  the  District  of  Columbia. 
This  medical  license  will  be  returned  to 
the  applicant.  A  certified  copy  may  be 
presented  instead  of  the  actual  medical 
license. 

(d)  •  •  • 

(4)  Physical  examinations  of  staff 
officers  are  not  required  for  renewal  of 
certificates  of  registry. 

(e)  •  •   ' 

(2)  Concurrent  renewal  of  licenses, 
certificates  of  registry,  and  merchant 
mariner's  documents.  An  applicant  may 
renew  a  license,  a  certificate  of  registry, 
and  a  merchant  mariner's  document  at 
the  same  time.  An  applicant  for 
concurrent  renewal  of  a  license,  a 
certificate  of  registry,  and  a  merchant 
mariner's  document  shall  satisfy  the 
individual  renewal  requirements  and 
pay  the  applicable  fees  required  by 
§§  10.109  and  12.02-18  of  this  chapter 
for  each  license,  certificate  of  regi^ry,  or 
merchant  mariner's  document  being 
renewed.  However,  only  one  evaluation 
fee  is  required  for  an  applicant  who 


concurrently  renews  more  than  one 
credential  in  a  single  transaction. 

(3)  Renewal  by  mail,  (i)  An  applicant 
may  renew  a  Hcense  or  certificate  of 
registry  by  mail  by  submitting  an 
application  to  the  Coast  Guard  office 
that  issued  the  license  or  certificate  or 
registry  or  holds  the  applicant's  file.  The 
following  documents  must  be 
submitted: 

(A)  A  properly  completed  application 
on  a  Coast  Guard  furnished  form  and 
the  evaluation  fee  required  by  §  10.109; 

(B)  The  expired  license  or  certificate 
of  registry  to  be  renewed;  or.  if  it  has  not 
expired,  a  photocopy  of  the  license  or 
certificate,  including  the  back  and  all 
attachments; 

•        •        •        •        • 

(F)  If  the  applicant  desires  to  renew  a 
medical  doctor  or  professional  nurse 
certificate  of  registry  by  mail,  a  certified 
copy  of  a  currently-valid,  appropriate 
license  as  physician,  surgeon,  or 
registered  nurse,  issued  under  the 
authority  of  a  State  or  territory  of  the 
United  States,  the  Commonwealth  of 
Puerto  Rico,  or  the  District  of  Columbia. 

(ii)  *  *  * 

(iii)  Upon  receipt  of  the  renewed 
license  or  certificate  of  registry,  the 
applicant  shall  sign  it  in  order  to 
validate  the  license  or  certificate. 

(f)  Reissuance  of  expired  license  or 
certificate  of  registry.  (1)  Whenever  an 
applicant  applies  for  reissuance  of  a 
license  more  than  12  months  after 
expiration,  the  applicant  shall 
demonstrate  continued  professional 
knowledge  by  completing  an  approved 
course,  or  by  passing  the  complete 
examination  for  that  license.  The 
examination  may  be  oral-assisted  if  the 
expired  license  was  awarded  on  an  oral 
exam.  The  fees  listed  in  §  10.109  apply 
to  these  exams.  In  the  case  of  an  expired 
radio  officer's  license,  the  license  may 
be  reissued  upon  presentation  of  a  valid 
first-  or  second-class  radiotelegraph 
operator  license  issued  by  the  Federal 
Communications  Commission. 

(2)  An  applicant  applying  for 
reissuance  of  a  certificate  of  registry 
more  than  12  months  after  expiration 
shall  meet  renewal  requirements  and 
pay  the  appropriate  fees  for  renewal  of 
the  certificate,  as  provided  for  in 
§§  10.109.  There  are  no  additional 
requirements  for  certificates  of  registry 
that  are  expired  for  more  than  12 
months. 


6.  Section  10.805  is  amended  by 
adding  paragraph  (f)  to  read  as  foUows; 

§10.S05    Qenerai  requirement*. 

(f)  A  certificate  of  registry  is  valid  for 
a  term  of  S  years  from  the  date  of 
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issuance.  Procedures  for  renewing 
certificates  of  registry  are  found  in 
§  10.209.  The  expiration  date  of  an 
existing  certificate  of  registry  issued 
without  an  expiration  date  shall  be 
determined  in  accordance  with  §  10.811. 

7.  Section  10.811  and  Table  10.811 
are  added  to  read  as  follows: 


flOJII    Expiration  of  exietlng  certificate* 
of  rvgietry. 

The  expiration  year  of  a  certificate  of 
registry  issued  without  an  expiration 
date  is  calculated  by  adding  5-year 
increments  to  the  issuance  date  of  the 
certificate  of  registry,  up  to  the  first 
applicable  year  falling  between  1994 
and  1998.  inclusive.  The  day  and  month 


of  expiration  are  the  same  as  that  of 
issuance.  Table  10.811  is  provided  as  an 
aid  for  calculating  the  expiration  date  of 
a  certificate  of  registry  issued  without 
an  expiration  date.  A  certificate  of 
registry  is  not  valid  for  use  after  the 
expiration  date  calculated  under  this 
section,  but  may  be  renewed  in 
accordance  with  the  requirements  of 
§10.209. 


Table  10.811.— Expiration  of  Certificates  of  Registry  issued  With  No  Expiratkdn  Date^ 


Expifalion  Year 
Issue  Year .... 

Do 

Do 

Do 

Do  

Do  ......... 

Do  

Do  

Do  

Do  

Do  

Do  


1996 

1997 

1996 

1995 

1994 

1993 

1992 

1991 

1990 

1989 

1988 

1987 

1986 

1985 

1984 

1983 

1982 

1981 

1980 

1979 

1978 

1977 

1976 

1975 

1974 

1973 

1972 

1971 

1970 

1969 

1968 

1967 

1966 

1965 

1964 

1963 

1962 

1961 

1960 

1959 

1958 

1957 

1956 

1955 

1954 

1953 

1952 

1951 

1950 

1949 

1948 

1947 

1946 

1945 

1944 

1943 

1942 

1941 

1940 

1939 

1938 

1937 

1  Fmd  the  year  in  whict)  the  certificate  o(  ref^stfv  was  Issued  (Issue  year),  tTien  move  up  the  column  to  find  the  Expiration  year.  Mortth  and  day 
of  expiration  correspond  to  the  month  and  day  of  ssue.  ■ 


PART  12— CERTIRCATION  OF 
SEAMEN 

8.  The  authority  citation  for  part  12 
continues  to  read  as  follows: 

Autbarily:  14  U.S.C  633;  31  U.S.C  9701; 
46  U.S.C  2103, 2110,  7301,  7701;  49  C7R 
1.46. 

9.  Section  12.02-9  is  amended  by 
adding  paragraph  (e)  to  read  as  follows: 

112.02-9   Application  for  documents. 

(e)  Approved  applications  are  valid 
for  12  months. 

10.  SecticHi  12.02-15  is  revised  to  read 
as  follows: 

112.02-15   Oath  requirement 

An  applicant  for  a  merchant  mariner's 
document  for  any  rating  shall  take  an 
oath  before  an  Officer  in  Charge,  Marine 
Inspection,  or  other  official  authorized 
to  give  such  oath,  or  a  commissioned 
officer  of  the  Coast  Guard  authorized  to 
administer  oaths  under  10  U.S.C.  936  or 
14  U.S.C  636,  that  the  applicant  will 
faithfully  and  honestly  perform  all  the 
duties  required  of  the  applicant  by  law 
and  carry  out  all  lawful  orders  of  the 
applicant's  superior  officers  on 
shipboard.  Such  an  oath  remains 
binding  for  all  subsequent  merchant 
mariner's  doounents  issued  to  that 
person  xmless  spedfically  renounced  in 
writing. 

11.  Section  12.02-17  is  amended  by 
revising  paragraph  (b)  to  read  as  follows: 


112.02-17    Rule*  for  the  preparation  and 
lesuanee  of  documents. 


(b)  Upon  determining  that  the 
appUcant  satisfectorily  meets  all 
requirements  for  the  document  and  any 
endorsements  requested,  the  Officer  in 
Charge,  Marine  Inspection,  shall  issue 
the  appropriate  document  to  the 
applicant.  A  merchant  mariner's 
document  is  valid  for  a  term  of  5  years 
firom  the  date  of  issuance.  The 
expiration  date  of  a  merchant  mariner's 
document  is  placed  on  the  face  of  the 
document. 

12.  Section  12.02-18  is  amended  by 
adding  paragraph  (a)(7)  to  read  as 
follows: 

112.02-18    Fees. 

(a)  •  •  • 

(7)  For  renewal  of  a  merchant 
mariner's  document: 

(i)  For  evaluation  for  renewal  of  a 
merchant  mariner's  dociunent  endorsed 
with  a  qualified  rating,  $45. 

(ii)  For  evaluation  for  renewal  of  a 
mrachant  mariner's  document  when 
submitted  with  a  license  where  a 
renewal  evaluation  fee  already  applies, 
DO  additional  fee. 

(iii)  For  evaluation  for  renewal  of  a 
merchant  mariner's  document  without  a 
quaUfied  rating  endorsement,  no  fee. 

(iv)  For  administration  of  an 
examination  or  open -book  exercise  if 
required  under  $  12.02-27.  $40. 


(v)  For  issuance  of  a  renewal  or 
reissuance  of  a  merchant  mariner's 
document,  $35. 

13.  Section  12.02-27  is  added  to  read 
as  follows: 

112.02-27    Requirements  fee  renewal  of  a 
merchant  mariner's  document 

(a)  Genera/.  Except  as  provided  in 
paragraph  (g)  of  this  section,  an 
applicant  for  renewal  of  a  merchant 
mariner's  document  shall  establish 
possession  of  all  of  the  qualifications 
necessary  before  issuance  of  a  renewal 
of  a  merchant  mariner's  document 

(1)  Each  apphcation  must  be  on  a 
Coast  Guard  numished  form  and 
accompanied  by  the  evaluation  fee 
established  in  $  12.02-18.  An  approved 
application  is  valid  for  12  months. 

(2)  The  applicant  may  apply  in  person 
or  by  mail  to  any  Regional  Examination 
Center  Usted  in  §  10.105. 

(3)  The  expiration  date  of  a  merchant 
mariner's  document  issued  without  an 
expiration  date  is  determined  in 
accordance  virith  §  12.02-29. 

(b)  Fitness.  No  merchant  mariner's 
document  will  be  renewed  if  it  has  been 
suspended  without  probation  or 
revoked  as  a  result  of  action  under  part 
5  of  this  chapter,  or  foots  that  would 
render  a  renewal  improper  have  come  to 
the  attention  of  the  Coast  Guard. 

(c)  Prof^sional  requirements.  (1)  In 
order  to  renew  a  merchant  mariner's 
document  endorsed  with  a  quahfied 
rating,  the  apphcant  shall  pay  the 
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appropriate  fees  set  out  in  §  12.02-18 
and  meet  one  of  the  following  criteria: 

(i)  Present  evidence  of  at  least  1  year 
of  sea  service  during  the  past  5  years. 

(ii)  Pass  a  comprehensive,  open-book 
exercise  covering  the  general  subject 
matter  contained  in  appropriate  sections 
of  this  part. 

(iii)  Present  evidence  of  completion  of 
an  approved  refresher  training  course. 

(iv)  Present  evidence  of  employment 
in  a  position  closely  related  to  the 
operations,  construction,  or  repair  of 
vessels  (either  deck  or  engineer  as 
appropriate  for  the  endorsement)  for  at 
least  3  years  during  the  past  5  years. 

(2)  There  are  no  professional 
requirements  for  renewal  of  a  merchant 
mariner's  document  that  is  not  endorsed 
with  any  qualified  ratings. 

(d)  Physical  requirements.  An 
applicant  for  renewal  of  a  merchant 
mariner's  document  endorsed  with  a 
rating  that  has  physical  requirements  for 
original  issuance  shall  meet  the  same 
physical  requirements  for  renewal  of  the 
endorsed  document. 

(e)  Special  circumstances. — (1)  Grace 
period.  Except  as  provided  in  this 
paragraph,  a  merchant  mariner's 
document  may  not  be  renewed  more 
than  12  months  after  it  has  expired.  To 
obtain  a  reissuance  of  the  merchant 
mariner's  document,  an  applicant  shall 
comply  with  the  requirements  of 
paragraph  (f)  of  this  section.  When  an 
applicant's  merchant  mariner's 
document  has  expired  during  a  time  of 
service  with  the  Armed  Forces  and  there 
was  no  reasonable  opportunity  for 
renewal,  including  by  mail,  this  12- 
month  grace  period  may  be  extended. 
The  period  of  military  service  following 
the  date  of  merchant  mariner's 


document  expiration  that  precluded 
renewal  may  be  added  to  the  12  month 
grace  period.  The  12  month  grace 
period,  and  any  extension,  does  not 
affect  the  expiration  date  of  the 
document.  A  merchant  mariner's 
docujnent,  and  any  endorsements  that  it 
contains,  is  not  valid  for  use  after  the 
expiration  date. 

(2)  Concurrent  renewal  of  licenses, 
certificates  of  registry,  and  merchant 
mariner's  documents.  An  applicant  may 
renew  a  license.  certiRcate  of  registry, 
and  merchant  mariner's  document  at  the 
same  time.  An  applicant  for  concurrent 
renewal  shall  satisfy  the  individual 
renewal  requirements  for  each 
document  or  endorsement  and  pay 
applicable  fees  required  by  §§  10.109 
and  12.02-18  of  this  chapter  for  each 
license,  certificate  of  registry,  or 
merchant  mariner's  document  being 
renewed.  However,  only  one  evaluation 
fee  is  required  for  an  applicant  who 
renews  his  or  her  license,  certificate  of 
registry,  and  merchant  mariner's 
document  in  a  single  transaction. 

(3)  Renewal  by  mail.  Applications  for 
renewal  of  merchant  mariner's 
documents  by  mail  may  be  sent  to  any 
Coast  Guard  Regional  Examination 
Center. 

(f)  Reissuance  of  expired  merchant 
mariner's  documents.  Whenever  an 
applicant  applies  for  reissuance  of  a 
merchant  mariner's  document  endorsed 
with  a  qualified  rating  more  than  12 
months  after  expiration,  the  applicant 
shall  demonstrate  continued 
professional  knowledge  by  completing 
an  approved  course,  or  by  passing  the 
complete  examination  for  each  qualified 
rating  for  which  reissuance  is  sought. 
The  appropriate  fees  listed  in  §  12.02-18 


apply  to  these  exams.  An  applicant 
applying  for  reissuance  of  a  merchant 
mariner's  document  without  any 
qualified  rating  endorsements  more  than 
12  months  after  expiration  shall  meet   . 
the  requirements  for  renewal  of  the  . 
merchant  mariner's  document. 

(g)  Renewal  of  merchant  mariner's 
document  with  endorsements.  An 
applicant  for  renewal  of  a  merchant 
mariner's  document  that  is  endorsed 
with  qualified  ratings,  who  is  unwilling 
or  otherwise  unable  to  meet  the 
requirements  of  paragraphs  (c)  or  (d)  of 
this  section,  may  renew  the  merchant 
mariner's  document  without  the 
qualified  ratings.  The  ratings  may  be 
reendorsed  within  12  months  by 
satisfying  the  renewal  requirements  in 
paragraphs  (c)  and  (d)  of  this  section 
and  paying  the  appropriate  fees  set  out 
in  §  12.02-18. 

14.  Section  12.02-29  and  Table 
12.02-29  are  added  to  read  as  follows: 

i  1 2.02-29    Expiration  of  existing  nwrchant 
mariner's  documents. 

The  expiration  year  of  a  merchant 
mariner's  document  issued  without  an 
expiration  date  is  calculated  by  adding 
5-year  increments  to  the  issuance  date 
of  the  document,  up  to  the  first 
applicable  year  falling  between  1994 
and  1998,  inclusive.  "The  day  and  month 
of  expiration  are  the  same  as  that  of 
issuance.  Table  12.02-29  is  provided  as 
an  aid  for  calculating  the  expiration  date 
of  a  document  issued  without  an 
expiration  date.  These  merchant 
mariner's  documents  shall  be  renewed 
in  accordance  with  the  requirements  of 
§  12.02-29.  A  merchant  mariner's 
document  is  not  valid  for  use  after  its 
expiration  date. 


Table  i2.02-29.-€xptRATioN  of  Merchant  Mariner's  Documents  Issued  With  No  Expiration  Oatei 


Expiratton  year , 


Do 
Do 
Do 
Do 
Do 
Do 
Do 
Do 
Do 
Do 
Do 


iFmdttM  year 
MonVi  «id  day  of 


In  wMch  ttie  meithHTt  _ 
wKpnnan  oonecpona  v>  Vte 


1998 
1993 
1968 
1983 
1978 
1973 
1968 
1963 
1958 
19S3 
1948 
1943 
1938 


1997 
1992 
1987 
1962 
1977 
1972 
1967 
1962 
19S7 
1962 
1947 
1942 
1937 


doounwm  ei 
month  and  day  of 


1996 
1991 
1966 
1961 
1976 
1971 
1966 
1961 
1966 
1961 
1946 
1941 


1995 
1990 
1966 
1980 
1975 
1970 
1965 
1960 
1966 
1960 
1945 
1940 


1994 
1989 
1964 
1979 
1974 
1960 
1964 
1986 
1964 


1944 
1839 


iMuad  (leaua  ye«i  Ihan  move  up  tie  Qokiim  to  Ind  fw  EMpiialaN 
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Dated:  September  9. 1993. 
■XlNetth, 

Captain,  U.S.  Coast  Guard,  Acting  Chief, 
Office  of  Marine  Safety,  Security  and 
Environmental  Protection. 
iFR  Doc.  93-22577  Filed  9-15-93;  9:45  ami 
I  coot  4eie-i4-M 


Thursday 
September  16,  1993 
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Part  VI 


The  President 


Memorandum  of  September  11— 
L  A  Streamlining  the  Bureaucracy 

^^  Proclamation  6589— Commodore  John 

Barry  Day,  1993 


Proclamation  6590— Oold  Star  Mother's 
Day 

Proclamation  6591— Minority  Enterprise 
Development  Week,  1993 
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Presidential  Documents 


Memorandum  of  September  11,  1993 
Streamlining  the  Bureaucracy  f     % 


IFR  Doc.  93-2287S 
Filed  9-lS-«3:  11:40  am] 
Billing  coda  3110-01-P 


Memorandum  for  Heads  of  Departments  and  Agencies 

Consistent  with  the  National  Performance  Review's  recommendation  to  re- 
duce the  executive  branch  civilian  work  force  by  252.000.  or  not  less  than 
12  percent,  by  the  close  of  fiscal  year  1999.  I  hereby  direct  each  head 
of  an  executive  department  or  agency  to  prepare,  as  a  first  step,  a  streamlining 
plan  to  be  submitted  to  the  Director  of  the  Office  of  Management  and 
Budget  not  later  than  December  1, 1993. 

The  streamlining  plans  shall  be  prepared  in  accordance  with  the  following: 

1.  Each  executive  department's  and  agency's  plans  should  address, 
among  other  things,  the  means  by  which  it  will  reduce  the  ratio 
of  managers  and  supervisors  to  other  personnel,  with  a  goal  of 
reducing  the  percentage  who  are  supervisors  or  managers  in  halving 
the  current  ratio  within  5  years. 

2.  The  streamlining  plans  should  be  characterized  by  (a)  delegation 
of  authority,  (b)  decentralization,  (c)  empowerment  of  employees 
to  make  decisions,  and  (d)  mechanisms  to  hold  managers  and  em- 
ployees accountable  for  their  performance. 

3.  Each  plan  shall  address  ways  to  reduce  overcontrol  and 
micromanagement  that  now  generate  "red  tape"  and  hamper  effi- 
ciency in  the  Federal  Government.  Each  streamlining  plan  should 
also  propose  specific  measures  to  simplify  the  internal  organization 
and  administrative  processes  of  the  department  or  agency. 

4.  The  streamlining  plans  should  further  seek  to  realize  cost  savings, 
improve  the  quality  of  Government  services,  and  raise  the  morale 
and  productivity  of  the  department  or  agency. 

5.  All  independent  regulatory  commissions  and  agencies  are  re- 
quested to  comply  with  the  provisions  of  this  memorandum. 

The  Director  of  the  Office  of  Management  and  Budget  is  authorized  and 
directed  to  publish  this  memorandum  in  the  Federal  Register. 


THE  WHITE  HOUSE, 
Washington,  September  11,  1993. 


■■■  i 
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Proclamation  6589  of  September  13,  1993 
Commodore  John  Barry  Day,  1993 


By  the  President  of  the  United  States  of  America 
A  Proclamation  t 

During  its  War  for  Independence,  our  Nation  faced  a  great  and  proven 
sea  power.  The  young  Continental  Navy,  which  had  been  established  by 
the  Continental  Congress  in  October  1775.  was  only  a  fraction  of  the  size 
of  the  British  fleet.  Nevertheless,  the  small  American  naval  force  not  only 
achieved  several  key  victories  during  the  War  but  also  established  a  tradition 
of  courageous  service  that  continues  to  this  day.  On  this  occasion  we 
honor  the  memory  of  one  of  America's  first  and  most  distinguished  naval 
leaders,  Commodore  John  Barry. 

After  immigrating  to  the  United  States  from  Ireland.  John  Barry  became 
a  successful  shipmaster  in  Philadelphia.  He  was  also  an  enthusiastic  sup- 
porter of  American  independence,  and  when  the  Revolutionary  War  began 
he  readily  volunteered  for  service  and  became  one  of  the  first  captains 
of  the  Continental  Ngvy. 

Captain  Barry  served  bravely  and  with  distinction  throughout  the  course 
of  the  War.  While  commanding  the  brig  LEXINGTON,  he  captured  the  British 
sloop  EDWARD  in  April  1776.  This  victory  marked  the  first  capture  in 
battle  of  a  British  vessel  by  a  regularly  commissioned  American  warship. 
Uter  m  1776.  he  led  a  raid  by  four  small  boats  against  British  vessels 
on  the  Delaware  River  and  seized  a  significant  quantity  of  supplies  meant 
for  the  British  Army.  Seven  years  later.  Captain  Barry  participated  in  the 
last  Amencan  naval  victory  of  the  War,  leading  the  frigate  ALUANCE  against 
HMS  SYBILLE  in  March  1783.  o  e,  g 

Serving  as  a  volunteer  artillery  officer  in  December  of  that  year.  Captain 
Barry  participated  in  General  George  Washington's  celebrated  campaign  to 
cross  the  Delaware  River,  which  led  to  victory  at  the  Battle  of  Trenton. 

Captain  Barry  continued  to  serve  our  country  after  the  end  of  the  Revolution, 
helping  to  make  the  American  victory  a  meaningful  and  enduring  one. 
Active  in  Pennsylvania  politics,  he  became  a  strong  supporter  of  the  Constitu- 
tion, which  was  ratified  by  the  State  Assembly  on  December  12.  1787. 
In  June  1794,  President  George  Washington  appointed  him  as  commander 
of  the  new  frigate  USS  UNITED  STATES,  one  of  six  that  were  built  as 
part  of  a  permanent  American  naval  armament.  For  the  remaining  years 
of  his  life.  Commodore  Barry  helped  to  build  and  lead  the  new  United 
States  Navy,  commanding  not  only  USS  UNITED  STATES  but  also  "Old 
Ironsides."  USS  CONSTITUTION. 

Commodore  John  Barry  died  on  September  13,  1803.  but  his  outstanding 
legacy  of  service  is  carried  on  today  by  all  the  brave  and  selfless  Americans 
who  wear  the  uniform  of  the  United  States  Navy. 
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The  Congress,  by  House  Joint  Resolution  157,  has  designated  September 
13, 1993,  as  "Commodore  John  Barry  Day"  and  has  authorized  and  reiquested 
the  President  to  issue  a  proclamation  in  observance  of  this  day. 

NOW.  THEREFORE.  I.  WILUAM  J.  CUNTON.  President  of  the  United  States 
of  America,  do  hereby  proclaim  September  13,  1993,  as  Commodore  John 
Barry  Day.  I  invite  all  Americans  to  observe  this  day  with  appropriate 
ceremonies  and  activities  in  honor  of  those  individuals,  past  and  present, 
who  have  served  in  the  United  States  Navy. 

IN  WITNESS  WHEREOF,  I  have  hereunto  set  my  hand  this  thirteenth  day 
of  September,  in  the  year  of  our  Lord  nineteen  hundred  and  ninety-three, 
and  of  the  Independence  of  the  United  States  of  America  the  two  hundred 
and  eighteenth. 


O^TtUAIUM^lYVM^^ 
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Proclamation  6590  of  September  13.  1993 

Gold  Star  Mother's  Day 

I 
By  the  President  of  the  United  Sutes  of  America 

A  Proclamation 

I 

To  become  a  parent  is  one  of  life's  greatest  joys.  We  devote  ourselves 
to  our  children,  investing  our  hopes  and  dreams  in  them  and  protecting 
them  so  that  they  may  have  a  better  life  than  we  have  had.  There  is 
probably  no  greater  pain,  therefore,  than  the  loss  of  a  child.  None  of  us 
expects  to  outlive  our  children,  and  virhen  mortal  hands  rob  us  of  our 
posterity,  the  loss  is  devastating. 

Every  Gold  Star  Mother  has  experienced  this  pain.  As  much  as  the  soldiers 
themselves,  these  brave  women  know  the  meaning  of  sacrifice  for  country. 
Long  after  a  slain  soldier  is  laid  to  rest,  that  young  man  or  woman's  mother 
will  remember  her  loss  every  day  for  the  rest  of  her  life.  When  a  mother 
bids  farewell  to  a  child  in  uniform,  she  begins  to  serve  her  country  in 
her  own  private  way.  worrying  that  her  child  will  be  in  harm's  way  and 
that  this  young  man  or  woman,  in  whom  she  has  invested  so  much  love 
and  care,  may  pay  the  ultimate  price  on  the  battlefield.  And  when  the 
unthinkable  does  happen,  the  Gold  Star  Mother  must  carry  the  wounds 
within  her  heart  forever. 

We  have  a  sacred  duty  to  remember  the  devotion  of  Gold  Star  Mothers. 
Like  the  brave  soldiers  who  have  lain  down  their  lives  in  defense  of  our 
fipeedoms.  their  mothers  have  earned  our  deepest  honor  and  sympathy,  having 
sacrificed  so  much  for  America,  yet  continuing  to  give  of  themselves  to 
ensure  that  the  ideals  of  freedom  and  democracy  live  on  for  future  genera- 
tions. Their  losses  and  their  contributions  can  be  no  greater,  and  our  obliga- 
tion to  them  cannot  be  measured. 

To  pay  fitting  tribute  to  these  women,  the  Congress,  by  Senate  Joint  Resolu- 
tion 115  on  June  23,  1936  (49  Stet.  1895).  designated  the  last  Sunday 
in  September  as  "Gold  Star  Mother's  Day"  and  authorized  and  requested 
the  President  to  issue  a  proclamation  in  observance  of  this  day. 

NOW.  THEREFORE.  I.  WILLL\M  J.  CLINTON.  President  of  the  United  States 
of  America,  do  hereby  proclaim  September  26.  1993.  as  Gold  Star  Mother's 
Day.  I  call  on  all  government  officials  to  display  the  United  States  flag 
on  government  buildings  on  this  solemn  day.  I  additionally  urge  the  Amer- 
ican people  to  display  the  flag  and  to  hold  appropriate  meetings  in  their 
homes,  places  of  worehip.  or  other  suitable  places,  as  public  expression 
of  the  sympathy  and  the  respect  that  our  Nation  holds  for  its  Gold  Star 
Mothers. 


/  VoL  5»,  No.  ITS  /  Tliuwday,  September  16.  1993  /  Presldenttal  Docmnente 


IN  WITNESS  WHEREOF,  I  have  hereunto  set  my  hand  this  thirteenth  day 
of  September.  In  the  year  of  our  Lord  nineteen  himdred  and  ninety-three, 
and  of  the  Independence  of  the  United  States  of  America  the  two  hundred 
and  eighteenth. 


(X]iu/suu^<rtu!Md>nQA/x 
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Proclamation  6591  of  September  13,  1993 

Minority  Enterprise  Development  Week,  1993 

By  the  President  of  the  United  States  of  America 

A  Proclamation 

The  national  observance  of  Minority  Enterprise  Development  Week  is  a 
decade-old  tradition  in  which  Americans  of  all  races  and  ethnic  groups 
convene  to  recognize  and  promote  the  achievements  of  more  than  one  million 
minority  business  ov^rners  and  entrepreneurs  who  support  this  Nation's  con- 
tinued economic  growth.  During  Minority  Enterprise  Development  Week. 
Americans  also  honor  the  many  diligent  minority  business  advocates  in 
government  and  the  corporate  sector  whose  constant  pursuit  of  excellence 
keeps  our  economy  strong. 

Minority-owned  businesses  are  valuable  assets  for  America.  Each  year,  minor- 
ity business  enterprises  return  valuable  resources  to  their  communities  in 
the  form  of  taxes  and  provide  wages  and  employment  for  thousands — particu- 
larly for  minority  workers.  Each  day.  successful  minority  entrepreneurs  fulfill 
an  even  more  vital  function  by  serving  as  teachers,  mentors,  and  models 
for  young  Americans  who  are  our  business  and  civic  leaders  of  tomorrow. 

There  is  room  in  the  free  enterprise  system  for  anyone  who  has  the  skill 
and  the  determination  to  compete.  Therefore,  it  is  fitting  that  we  encourage 
all  Americans  to  participate  in  business  enterprise,  create  their  own  wealth, 
and  promote  the  general  welfare.  Minority  business  women  and  men  have 
proven  time  and  again  that  they  possess  the  talent  and  dedication  required 
for  success.  By  improving  the  availability  of  capital  sources  for  business 
starts  and  expansions  in  the  minority  community,  by  increasing  access  to 
state-of-the-art  information  resources  for  minority  business  owners,  by  pro- 
moting the  minority  entrepreneur's  entrance  into  new  domestic  and  inter- 
national markets,  and  by  opening  all  doors  to  economic  progress  for  minority 
citizens,  all  of  American  society  will  benefit. 

NOW,  THEREFORE.  I,  WILUAM  J.  CUNTON,  President  of  the  United  States 
of  America,  by  virtue  of  the  authority  vested  in  me  by  the  Constitution 
and  the  laws  of  the  United  States,  do  hereby  proclaim  the  week  of  October 
3  through  9,  1993,  as  Minority  Enterprise  Development  Week.  I  heartily 
encourage  the  people  of  the  United  States  to  commemorate  this  important 
event  with  appropriate  ceremonies  and  celebrations. 

IN  WITNESS  WHEREOF.  I  have  hereunto  set  my  hand  this  thirteenth  day 
of  September,  in  the  year  of  our  Lord  nineteen  hundred  and  ninety-three, 
and  of  the  Independence  of  the  United  States  of  America  the  two  hundred 
and  eighteenth. 
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As  the  official  handbook  of  the  Federal  Government, 
the  Manual  is  the  best  source  of  information  on  the 
activities,  functions,  organization,  and  principal  officials 
of  the  agencies  of  the  legislative,  judicial,  and  executive 
branches.  It  also  includes  information  on  quasi-official 
agencies  and  international  organizations  in  which  the 
United  States  participates. 

Particularly  helpful  for  those  interested  in  where  to  go 
and  who  to  see  about  a  subject  of  particular  concern  is 
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Of  significant  historical  interest  is  Appendix  C, 
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DEPARTMENT  OF  AGRICULTURE 

Agricultural  Marketing  Service 

7  CFR  Pan  54 
[No.  LS-93-003] 
RIN0581-AA91 

Changes  in  Fees  for  Federal  Meat 
Grading  and  Certification  Services 

agency:  Agricultural  Marketing  Service, 

USDA. 

ACTION:  Final  rule. 

summary:  This  Hnal  rule  amends  the 
regulations  governing  the  grading  and 
certification  of  meats,  prepared  meats, 
and  meat  products  by  increasing  the 
hourly  fee  rate  for  voluntary  Federal 
meat  grading  and  acceptance  services. 
The  hourly  fees  will  be  adjusted  by  this 
final  rule  to  reflect  the  increased  cost  of 
providing  service  and  ensure  that  the 
Federal  meat  grading  program  is 
operated  on  a  financially  self-supporting 
basis  as  required  by  law. 
EFFECTIVE  DATE:  The  final  rule  is 
effective  September  19. 1993. 
FOR  FURTHER  INFORMATION  CONTACT: 
Larry  R.  Meadows,  Chief.  Meat  Grading 
and  Certification  Branch,  202/720-1246. 

SUPPLEMENTARY  INFORMATION: 

Regulatory  Impact  Analysis 

This  final  rule  was  reviewed  under 
the  USDA  procedures  established  to 
implement  Executive  Order  12291  and 
was  classified  as  a  nonmajor,  final  rule 
pursuant  to  section  1(b)  (1),  (2),  and  |3) 
of  that  Order.  Accordingly,  a  regulatory 
impact  analysis  is  not  required. 

This  final  rule  has  been  reviewed 
under  Executive  Order  12778.  Civil 
Justice  Reform.  It  is  not  intended  to 
have  preemptive  effect  with  respect  to 
any  State  or  local  laws,  regulations,  or 
policies  that  do  not  conflict  with  this 
rule.  It  is  not  intended  to  have  a 
retroactive  effect.  There  are  no 


administrative  procedures  which  must 
he  exhausted  prior  to  any  judicial 
challenge  to  this  rule  or  the  application 
of  its  provisions.! 

KfTecl  on  Small  Entities 

This  action  was  reviewed  under  the 
Regulatory  Flexibility  Act  (Pub.  L.  96- 
354.  5  U.S.C.  601  et  seq).  wherein  the 
Administrator  of  the  Agricultural 
Marketing  Service  determined  that  this 
final  rule  will  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities.  The  changes  in 
the  hourly  fee  rates  are  necessary  to 
recover  the  costs  of  providing  voluntary 
Federal  meat  grading  and  acceptance 
services.  The  program  has  significantly 
increased  the  use  of  office  automation 
equipment  which,  when  combined  with 
administrative  dot.ument  reductions, 
have  helped  maintain  operating 
efficiency. 

Additionally,  the  program  is 
continuing  to  evaluate  its  field  structure 
for  additional  cost  savings. 
Consequently,  the  unit  cost  of  meat 
grading  and  acceptance  services  to  the 
industry  remains  approximately  $0.0011 
per  pound. 

Paperwork  Reduction  Act 

The  provisions  of  the  Paperwork 
Reduction  Act  do  not  apply  to  this 
rulemaking  as  it  does  not  require  the 
collection  of  any  information  or  data. 
However,  recent  program  administrative 
changes  will  significantly  reduce  the 
number  of  billing  documents  sent  to 
applicants,  which  should  create 
substantial  timesavings  during  their 
reconciliation  process. 

Background 

The  Secretary  of  Agriculture  is 
authorized  by  the  Agricultural 
Marketing  Act  (AMA)  of  194fi.  as 
amended.  7  U.S.C.  1621  et  seq.,  to 
provide  voluntary  Federal  meat  grading 
and  acceptance  services  to  facilitate  the 
orderly  marketing  of  meat  and  meat 
products  and  to  enable  consumers  to 
obtain  the  quality  of  meat  they  desire. 
The  AMA  also  provides  for  the 
collection  of  fees  from  users  of  Federal 
meat  grading  and  acceptance  services 
that  are  approximately  equal  to  the  cost 
of  providing  these  services.  The  hourly 
fees  for  service  are  established  by 
equitably  distributing  the  projected 
annual  program  operating  costs  over  the 
estimated  hours  of  service — revenue 
hours — provided  to- users  of  the  service. 


Program  operating  costs  include  salaries 
and  fringe  benefits  of  meat  graders, 
supervision,  travel,  training,  and  all 
administrative  costs  of  operating  the 
program.  Employee  salaries  and  benefits 
account  for  approximately  80  percent  of 
the  total  budget.  Revenue  hours  include 
base  hours,  premium  hours,  and  service 
performed  on  Federal  legal  holidays.  As 
program  operating  costs  change,  the 
hourly  fees  mu.st  be  adjusted  to  enable 
the  program  to  remain  financially  self- 
supporting  as  required  by  law.  The 
program  last  changed  the  hourly  fee  rate 
strutiure  in  April  of  1992. 

In  fiscal  year  1993,  the  program 
experienced  a  congressional ly  mandated 
3.7  percent  salary  increase  for  Federal 
employees  effective  January  10, 1993,  a 
projected  nonsalary,  inflationary  cost  of 
4.0  f>ercent,  and  additional  overhead 
costs  of. $30,000  to  cover  the  program's 
share  of  unbudgeted  administrative 
overhead.  Together  these  cost  increases 
are  anticipated  to  total  $452,000.  Such 
costs  are  more  than  the  program  can 
absorb  and  remain  viable.  To  control 
costs  in  fiscal  year  1993,  the  program  is: 
(1)  Developing  and  implementing  the 
Total  Quality  Management/Continuous 
Improvement  Process  philosophy  into 
all  Meat  Grading  and  Certification 
(MGC)  Branch  activities,  (2)  reducing 
management  costs  by  significantly 
increasing  use  of  office  automation 
equipment  and  changing  certain 
administrative  procedures  which,  when 
combined,  are  expected  to  reduce 
paperwork  and  the  associated 
recordkeeping  by  approximately  60 
percent,  (3)  continuing  to  evaluate  field 
structure  for  ways  to  reduce  operating 
overhead.  Additionally,  the  program 
remains  committed  to  increasing 
intermittent  and  cross-utilized 
personnel  usage  for  less  than  full-time 
positions  whenever  practicable. 

Uncontrollable  costs  thrust  upon  the 
program  by  such  factors  as 
govemmentwide  salary  increases, 
inflation,  changes  in  employee 
entitlements  and  additional 
administrative  overhead  costs  will 
continue  to  create  substantial  operating 
deficits.  Such  operating  deficits  can 
only  be  balanced  by  adjusting  the 
hourly  fee-rate  charged  to  users  of  the 
service.  Any  further  reduction  in 
personnel,  services,  or  supervisory 
infrastructure  beyond  those  already 
planned  would  have  a  detrimental  effect 
on  the  program's  ability  to  offer 
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uniform,  nationwide  meat  grading  and 
acceptance  services. 

Comments 

On  lune  11,  1993.  the  Agency 
published  in  the  Federal  Register  (58 
FR  32616)  a  proposed  -rule  to  increase 
the  fees  for  Federal  meat  grading  and 
certification  services.  This  proposed 
rule  was  published  with  requests  for 
comments  as  a  means  of  providing  full 
publfc  participation  in  the  rulemaking 
process.  Comments  were  requested  by 
July  12. 1993.  During  the  30-day 
comment  period,  the  Agency  received 
one  comment  from  an  industry  trade 
association. 

Discussion  of  Comments 

The  commenter  expressed  concern 
over  the  necessity  of  our  current  fee 
increase.  The  commenter  generally 
suggested  that  administrative  and 
overhead  costs  be  reduced  and  better 
controlled  through  greater  efficiency 
and  better  use  of  existing  program 
resources. 

The  Agency  recognizes  the  need  for 
and  importance  of  providing  efficient 
and  cost-effective  grading  and 
certification  services.  The  last  four  fee 
raises  in  )une  1986.  July  1989.  May 
1990.  and  April  1992.  along  with  our 
current  proposal,  would  equal  an 
average  annualized  increase  of  4.1 
percent  per  year.  Considering  that 
inflation  averaged  approximately  4.1 
percent  each  of  the  last  7  years,  the 
Agency  is  providing  a  cost-effective 
service. 

The  commenter  urged  more  progress 
be  made  in  the  areas  of  services, 
personnel  stafTmg.  and  supervisory 
infrastructure  to  control  costs. 

The  Agency  continually  reviews  all 
areas  of  program  operations  to  ensure 
that  efficient  and  cost-effective  service 
is  maintained.  Another  method  of 
evaluating  the  value  of  program  services 
is  to  determine  the  average  cost  per 
pound  of  providing  them.  The 
program's  average  cost  per  pound  for 
providing  meet  grading  and  certification 
services  to  the  industry  is 
approximately  $.0011  per  pound,  which 
is  very  reasonable. 

Concerning  personnel  staffing,  the 
program,  since  the  last  fee  increase  in 
April  1992.  achieved  further  staffing 
reductions  primarily  througt\ attrition. 
However,  in  response  to  urgent  needs  in 
specific  locations,  tiie  program  hired 
five  new  qualified  meat  graders.  By 
hiring  in  specific  locations,  the  program 
was  able  to  avoid  tiie  normal  relocation 
costs  associated  witii  filling  such 
vacancies  and  thereby  achieved 
approximately  $150,000  in  relocation 
cost  savings. 


Concerning  supervisory 
infrastructure,  the  completion  of  a  major 
field  reorganization  will  further  reduce 
supervisory  and  management  positions. 
The  reorganization,  which  began  in 
1991  with  the  closure  of  one  regional 
office,  concludes  this  year  with  the 
closure  of  another  and  reduces  the 
program  to  one  regional  office.  This 
major  reorganization  will  result  in  over 
$980,000  savings  annually.  Further,  the 
program  was  able  to  collocate  one  area 
office  with  another  program  activity, 
which  resulted  in  additional  savings  for 
the  industry.  Finally,  the  program 
continues  to  explore  every  available 
opportunity  to  cross-utilize  other 
program  personnel  and  use  intermittent 
employees  in  order  to  offer  the  most 
cost-efficient  service  possible.  Without 
the  cost-cutting  measures  implemented 
by  the  program,  fee  increases  much 
larger  than  those  requested  would  have 
been  necessarv. 

In  view  of  tne  foregoing 
considerations,  the  Agency  will  increase 
the  base  hourly  rate  for  commitment 
applicants  for  voluntary  Federal  meal 
grading  and  acceptance  services  from 
$34.00  to  $35.20.  A  commitment 
applicant  is  a  user  of  the  service  who 
agrees,  by  commitment  or  agreement 
memorandum,  to  the  use  of  meat 
grading  and  acceptance  services  for  8 
consecutive  hours  per  day.  Monday 
through  Friday,  between  the  hours  of  6 
a.m.  and  6  p.m..  excluding  legal 
holidays.  The  base  hourly  rate  for 
noncommitment  applicants  for 
voluntary  Federal  meat  grading  and 
acceptance  services  will  increase  from 
$36.40  to  $37.60  and  will  be  charged  to 
applicants  who  utilize  the  service  for  8 
consecutive  hours  or  less  per  day. 
Monday  through  Friday,  between  the 
hours  of  6  a.m.  and  6  p.m.,  excluding 
legal  holidays.  The  premium  hourly  rate 
for  all  applicants  will  increase  from 
$42.00  to  $43.20.  and  will  be  charged  to 
users  of  the  service  for  the  hours  worked 
in  excess  of  8  hours  per  day,  between 
the  hours  of  6  a.m.  and  6  p.m..  and  for 
hours  worked  from  6  p.m.  to  6  a.m., 
Monday  through  Friday,  and  for  any 
time  worked  on  Saturday  and  Sunday, 
except  on  legal  holidays.  The  holiday 
rate  for  all  applicants  will  increase  from 
$68.00  to  $70.40.  and  will  be  charged  to 
users  of  the  service  for  all  hours  worked 
on  legal  holidays. 

The  Agricultural  Marketing  Act  of 
1946  requires  that  fees  approximately 
cover  the  cost  of  services  provided 
under  the  meat  grading  and  certification 
program.  The  Agency  is  responsible  for 
operating  the  meat  grading  and 
certification  program  in  a  prudent 
manner.  Since  January  11.  1993.  when 
the  government-wide  salary  and  benefit 


increases  became  effective,  the 

program's  hourly  fee  rate  has  not  been 
sufficient  to  recover  the  cost  of 
providing  such  services.  Therefore,  the 
Agency  must  act  to  increase  fees  and 
reduce  operating  losses  as  soon  as 
possible. 

Pursuant  to  5  U.S.C  553.  it  is  hereby 
found  that  good  cause  exists  for  not 
delaying  the  effective  action  until  30 
days  after  publication  of  this  final  rule 
in  the  Federal  Register.  Therefore,  this 
final  rule  will  be  effective  on  September 
19.  1993. 

List  of  Subjects  in  7  CFR  Part  54 

Food  grades  and  standards.  Food 
labeling.  Meat  and  meat  products. 

Accordingly.  7  CFR  part  54  is 
amended  as  follows: 

PART  54— MEATS,  PREPARED 
MEATS.  AND  MEAT  PRODUCTS 
(GRADING,  CERTIFICATION.  AND 
STANDARDS) 

1.  The  authority  citation  for  part  54 
continues  to  read  as  follows: 

Authority:  Agricultural  Marketing  Act  of 
1946.  sees.  203.  20S.  as  amended:  60  StaL 
1087, 1090.  as  amended  (7  U.S.C.  1622  and 
1624). 

%  54.27    [Amended] 

2.  Section  54.27(a).  the  third  sentence 
is  amended  by  revising  •'$36.40"  to  read 
"$37.60  ".  "$42.00  to  read  "$43.20  ".  and 
"$68.00"  to  read  "$70.40  ". 

3.  Section  54.27(b).  the  second 
sentence  is  amended  by  revising 
"$34.00"  to  read  "$35.20  ".  "$42.00  to 
read  "$43.20".  and  "$68.00  "  to  read 
'•$70.40". 

Dated:  September  13. 1993. 
Kenneth  C  aayton. 
Acting  Administrator. 

jFR  Doc.  93-22763  Filed  9-16-93:  8:45  ami 
BIUJMC  OOOC  Mtft-ai-» 


7  CFR  Part  932 

[Docket  Na  FV93-032-1IFR] 

Olives  Grown  in  CaUfomia; 
Establishmant  of  Grada  and  Size 
Requirements  for  Olives  Authorized  for 
Umited  Use  Styles  During  the  1993-04 
Crop  Year 

AGENCY:  Agricultural  Marketing  Service. 
USDA. 

ACTION:  Interim  final  rule  with  request 
for  comments. 

SUMMARY:  This  interim  final  rule 
authorizes  the  use  of  smaller  sized 
olives  in  the  production  of  limited  use 
styles  during  the  1993-94  crop  year  and 
establishes  minimum  grade  and  size 
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requirements  for  such  olives  in  the 
order's  rules  and  regulations.  Olives 
used  in  limited  use  styles  are  too  small 
to  be  desirable  for  use  as  whole  or 
whole  pitted  canned  olives  because 
their  flesh-to-pit  ratio  is  too  low. 
However,  they  are  satisfactory  for  use  in 
the  production  of  limited  use  styles. 
This  action  will  help  the  California 
olive  industry  meet  the  increasing 
market  needs  of  the  food  service 
industry  by  making  smaller  olives 
available  for  use  in  the  production  of 
limited  use  styles  and  improve  returns 
to  growers.  This  action  was 
unanimously  recommended  by  the 
California  Olive  Committee  (committee), 
which  works  with  the  Department  of 
Agriculture  (Department)  in 
administering  the  marketing  order 
program  for  olives  grown  in  California.    • 
DATES:  This  action  becomes  effective 
August  1, 1993.  Comments  which  are 
received  by  October  18, 1993  will  be 
considered  prior  to  issuance  of  a  final 
rule. 

ADDRESSES:  Written  comn>ents 
concerning  this  interim  Hnal  rule 
should  be  submitted  in  triplicate  to  the 
Docket  aerk,  F&V  Division,  AMS. 
USDA.  P.O.  Box  96456,  room  2525-S, 
Washington.  DC  20090-6456.  All 
comments  submitted  will  be  made 
available  for  public  inspection  in  the 
above  ofHce  during  regular  business 
hours.  Comments  should  reference  the 
docket  number  and  the  date  and  page 
number  of  this  issue  of  the  Federal 
Register. 

FOR  RJRTHER  INFORMATION  CONTACT: 
Caroline  C.  Thorpe,  Marketing  Order 
Administration  Branch,  Fruit  and 
vegetable  Division,  AMS,  USDA,  P.O. 
Box  96456.  room  2526-S,  Washington, 
DC  20090-6456:  telephone  (202)  720- 
8139,  or,  Terry  Vawter.  California 
Marketing  Field  Office,  Fruit  and 
Vegetable  Division.  AMS,  USDA,  2202 
Monterey  Street,  suite  102B.  Fresno. 
California  93721.  telephone  (209)  487- 
5901. 

SUPPI.EMENTARY  INFORMATION:  This 
interim  final  rule  is  issued  under 
Marketing  Agreement  and  Order  No. 
932  (7  CFR  part  932),  as  amended, 
regulating  the  handling  of  olives  grown 
in  California,  hereinafter  referred  to  as 
the  order.  The  order  is  effective  under 
the  Agricultural  Marketing  Agreement 
Act  of  1937,  as  amended  (7  U.S.C  601- 
674),  hereinafter  referred  to  as  the  Act. 

This  interim  final  rule  has  been 
reviewed  by  the  Department  in 
accordance  with  Dep>artmental 
Regulation  1512-1  and  the  criteria 
contained  in  Executive  Order  12291  and 
has  been  determined  to  be  a  "non- 
major"  rule. 


This  interim  final  rule  has  been 
reviewed  under  Executive  Order  12778. 
Civil  Justice  Reform.  This  rule  is  not 
intended  to  have  retroactive  efiiact.  This 
rule  would  not  preempt  any  state  or 
local  laws,  regulations,  or  policies, 
unless  they  present  an  irreconcilable 
conflict  with  this  rule. 

The  Act  pro^°ides  that  administrative 
proceedings  must  be  exhausted  before 
parties  may  file  suit  in  court.  Under 
section  8c(15)(A)  of  the  Act.  any  handler 
subject  to  an  order  may  file  with  the 
Secretary  a  petition  stating  that  the 
order,  any  provision  of  the  order,  or  any 
obligation  imposed  in  connection  with 
the  order  is  not  in  accordance  with  law 
and  requesting  a  modification  of  the 
order  or  to  be  exempted  therefrom.  A 
handler  is  afforded  the  opportunity  for 
a  hearing  on  the  petition.  After  the 
hearing  the  Secretary  would  rule  on  the 
petition.  The  Act  provides  that  the 
district  court  of  the  United  States  in  any 
district  in  which  the  handler  is  an 
inhabitant,  or  has  his  principal  place  of 
business,  has  jurisdiction  in  equity  to 
review  the  Secretary's  ruling  on  the 
petition,  provided  a  bill  in  equity  is 
filed  not  later  than  20  days  after  date  of 
the  entry  of  the  ruling. 

Pursuant  to  requirements  set  forth  in 
the  Regulatory  Flexibility  Act  (RFA),  the 
Administrator  of  the  Agricultural 
Marketing  Service  has  considered  the 
economic  impact  of  this  action  on  small 
entities. 

The  purpose  of  the  RFA  is  to  fit 
regulatory  actions  to  the  scale  of 
business  subject  to  such  actions  in  order 
that  small  businesses  will  not  be  unduly 
or  disproportionately  burdened. 
Marketing  orders  issued  pursuant  to  the 
Act,  and  rules  issued  thereunder,  are 
unique  in  that  they  are  brought  about 
through  group  actitm  of  essentially 
small  entities  acting  on  their  own 
behalf.  Thus,  both  statutes  have  small 
entity  orientation  and  compatibility. 

It  is  estimated  that  5  handlers  of 
California  olives  will  be  subject  to 
regulation  under  the  order  during  the 
current  season,  and  there  are 
approximately  1,350  olive  producers  in 
California.  Small  agricultural  producers 
have  been  defined  by  the  Small 
Business  Administration  (13  CFR 
121.601)  as  those  having  annual  receipts 
of  less  than  $500,000,  and  small 
agricultural  service  firms  are  defined  as 
those  whose  annual  receipts  are  less 
than  $3,500,000.  Most  but  not  all  of  the 
olive  producers  may  be  classified  as 
small  entities.  None  of  the  olive 
handlers  may  be  classified  as  small 
entities. 

Nearly  all  of  the  olives  grown  in  the 
United  States  are  produced  in 
Cahfomia.  The  growing  areas  are 


scattered  throughout  CaliTomia  with 
most  of  the  commercial  production 
coming  fiY)m  inland  valleys.  In  1990, 
about  77  p>ercent  of  the  production  came 
from  the  San  Joaquin  Valley  and  23 
percent  from  the  Sacramento  Valley. 
California  olives  are  primarily  used  for 
canned  rip>e  whole  and  whole  pitted 
olives  which  are  eaten  out  of  hand  as 
hors  d'oeuvres  or  used  as  an  ingredient 
in  cooking  and  in  salads.  The  canned 
ripe  olive  market  is  essentially  a 
domestic  market.  Very  few  shipments  of 
Cahfomia  olives  are  exported. 

OUve  production  has  fluctuated  from 
a  low  of  24.200  tons  during  the  1972- 
73  crop  year  to  a  high  of  168.500  tons 
during  the  1992-93  crop  year.  The 
committee  indicated  that  1991-92 
production  totalled  about  63,260  tons. 
The  various  varieties  of  olives  produced 
in  California  have  alternate  bearing 
tendencies  with  high  production  one 
year  and  low  the  next.  Preliminary 
estimates  of  1992-93  production  total 
approximately  163,500  tons.  It  is  too 
early  to  estimate  1993-94  production. 
However,  based  on  past  production  and 
marketing  experience,  the  committee 
believes  that  handlers  will  need  smaller 
sized  olives  during  the  1993-94  crop 
year  to  meet  market  requirements  for 
limited  use  styles  of  canned  olives  for 
the  1993-94  year.  Absent  this  action, 
olives  which  are  smaller  than  those 
authorized  for  whole  and  whole  pitted 
canning  uses  would  have  to  be  disposed 
of  by  handlers  into  non-canning  uses 
such  as  crushing  into  oil. 

Paragraph  (a)(3)  of  §  932.52  of  the 
order  provides  that  processed  olives 
smaller  than  the  sizes  prescribed  for 
whole  and  whole  pitted  styles  may  be 
used  for  limited  uses  if  recommended 
by  the  committee  and  approved  by  the 
Secretary.  Until  October  1, 1991, 
paragraph  (a)(3)  also  prescribed 
minimum  sizes,  by  variety  group,  which 
could  be  authorized  for  use  in  the 
production  of  limited  use  styles  by  the 
Secretary. 

Effective  October  1, 1991,  certain  non- 
canning  size  disposition  requirements 
specified  in  §  932.51(a)(3)  and  minimum 
sizes  authorized  for  limited  use 
specified  in  §  932.52(a)(3)  of  the 
marketing  order  were  suspended.  The 
committee  may  now  recommend  the  use 
of  olives  for  limited  uses  that  are 
smaller  than  those  previously  permitted 
under  the  order.  Minimum  size  and 
grade  requirements  may  be 
recommended  annually  by  the 
committee  aiKl  approved  by  the 
Secretary.  The  sizes  authorized  herein 
are  the  same  as  those  established  for  the 
1992-93  crop  year.  The  minimum  sizes 
which  could  previously  be  authorized 
for  limited  uses  were  established  in  a 
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1971  amendment  to  the  marketing 
order.  Olives  smaller  than  the 

Erescribed  minimum  sizes  which  could 
a  authorized  for  limited  uses  had  to  be 
disposed  of  for  less  profitable  non- 
canning  uses  such  as  crushing  for  oil. 
Returns  to  producers  are  lower  on 
smaller  fruit  used  for  such  purposes. 
The  use  of  smaller  sized  olives  for 
limited  use  styles  has  been  authorized 
in  all  but  two  crop  years  since  the  order 
was  instituted  in  1965. 

Since  the  1971  amendment,  there 
have  been  substantial  changes  within 
the  olive  industry.  In  spite  of  the  annual 
limited  use  authorization,  in  recent 
years  the  industry  has  not  been  able  to 
meet  market  needs  for  its  products, 
especially  the  limited  use  styles  used 
primarily  by  the  food  service  industry. 
The  demand  for  processed  olives  and 
for  limited  use  styles  is  expected  to 
continue  to  increase.  At  the  same  time, 
the  industry  has  not  been  able  to 
increase  production  to  meet  market 
needs  for  .canned  ripe  olives. 

The  committee  conducted  a  study 
during  the  1990-91  crop  year  to 
determine  the  feasibility  of  utilizing 
smaller  sized  olives  in  the  production  of 
limited  use  styles  and  to  determine 
which  sizes  could  be  efficiently 
processed  into  such  styles.  All  olive 
handlers  within  the  industry 
participated  in  the  study.  All  handlers 
reported  that  smaller  sizes  can  be 
efficiently  processed  into  limited  use 
styles.  Advanced  technology  in  the  form 
of  better  processing  equipment  is 
currently  available.  The  new  technology 
allows  handlers  to  process  smaller 
olives  into  limited  use  styles  more 
efficiently  than  was  possible  in  the  past. 

This  action  will  help  growers  and 
handlers  to  meet  the  growing  market 
requirements  for  limited  use  style  olives 
based  upon  current  conditions.  The  size 
requirements  allow  the  use  of  sizes 
which  would  otherwise  have  to  be 
disposed  of  for  non-canning  use.  In 
turn,  growers  should  receive  a  larger 
return  from  such  olives. 

By  a  mail  ballot  vote  ending  June  15. 
1993,  the  committee  unanimously 
recommended  establishment  of  grade 
and  size  regulations  during  the  1993-94 
crop  year  pursuant  to  paragraph  (a)(3)  of 
§  932.52  of  the  order.  The  grade 
requirements  are  the  same  as 
established  in  recent  seasons.  The 
specific  sizes  for  the  variety  groups  are 
the  minimum  sizes  which  are  deemed 
desirable  for  use  in  the  production  of 
limited  use  styles  at  this  time.  As  in  past 
years,  permitting  the  use  of  the  smaller 
olives  in  the  production  of  limited  use 
styles  allowed  handlers  to  take 
advantage  of  the  strong  market  for 
halved,  segmented,  sliced,  and  chopped 


canned  ripe  olives.  Handlers  will  be 
able  to  market  more  olives  than  would 
be  permitted  in  the  absence  of  this 
relaxation  in  size  requirements.  This 
additional  opportunity  is  provided  to 
maximize  the  use  of  the  available  olive 
supplies  and  facilitate  market 
expansion,  thereby  increasing  returns  to 
growers.  In  the^bsence  of  this  action.  - 
the  smaller  hiiit  would  have  to  be 
disposed  of  for  less  profitable,  non- 
canning  uses. 

Section  8(e)  of  the  Act  requires  that 
whenever  grade,  size,  quality,  or 
maturity  requirements  are  in  effect  for 
olives  under  a  domestic  marketing 
order,  imported  olives  must  meet  the 
same  or  comparable  requirements.  This 
action  allows  smaller  olives  for  limited 
use  styles  under  the  marketing  order. 
Thus,  a  corresponding  change  is  needed 
in  the  olive  import  regulation.  Such  a 
change  will  be  addressed  in  a  separate 
rulemaking  action. 

Based  on  available  information,  the 
Administrator  of  the  AMS  has 
determined  that  this  action  will  not 
have  a  significant  economic  impact  on 
a  substantial  number  of  small  entities 
and  that  the  proposal  will  benefit  both 
producers  and  handlers  of  California 
olives. 

After  consideration  of  all  relevant 
matter  presented,  including  information 
and  recommendations  submitted  by  the 
committee  and  other  available 
information,  it  is  hereby  found  that  this 
rule,  as  hereinafter  set  forth,  will  tend 
to  effectuate  the  declared  policy  of  the 
Act. 

Pursuant  to  5  U.S.C.  553.  it  is  also 
found  and  determined  upon  good  cause 
that  it  is  impracticable,  unnecessary, 
and  contrary  to  the  public  interest  to 
give  preliminary  notice  prior  to  putting 
this  rule  into  effect  and  that  good  cause 
exists  for  not  postponing  the  effective 
date  of  this  action  until  30  days  after 
publication  in  the  Federal  Register 
because:  (1)  This  rule  relieves  handling 
requirements,  and  to  be  of  maximum 
benefit  for  the  1993-94  crop  year  should 
be  effective  by  August  1;  (2)  olive 
handlers  are  aware  of  this  action  which 
was  unanimously  recommended  by  the 
committee:  (3)  there  is  no  special 
preparation  required  by  affected 
handlers;  and  (4)  this  interim  final  rule 
provides  a  30-day  comment  period,  and 
all  comments  timely  received  will  be 
considered  prior  to  finalization  of  this 
action. 

List  oTSubiects  in  7  CFR  Part  932 

Marketing  agreements.  Olives. 
Reporting  and  recordkeeping 
requirements. 


For  the  reasons  set  forth  in  the 
preamble,  7  CFR  part  932  is  amended  as 
follows: 

PART  932— OLIVES  GROWN  IN 
CAUFORNIA 

1.  The  authority  citation  for  7  CFR 
part  932  is  revised  to  read  as  follows: 

Authority:  7  U.S.C  601-674. 

2.  Section  932.153  is  revised  to  read 
as  follows: 

[Note:  This  section  will  appear  in  the  Code 
of  Federal  Regulations.) 

$032,153    Establishment  of  grade  and  size 
requirements  for  processed  1993-04  crop 
year  dive*  for  limited  uses. 

(a)  Grade.  On  and  after  August  1. 
1993.  any  handler  may  use  processed 
olives  of  the  respective  variety  group  in 
the  production  of  limited  use  styles  of 
canned  ripe  olives  if  such  olives  were 
processed  after  July  31. 1993,  and  meet 
the  grade  requirements  specified  in 
paragraph  (a)(1)  of  §932.52  as  modified 
by  §932.149. 

R))  Sizes.  On  and  after  August  1, 1993. 
any  handler  may  use  processed  olives  in 
the  production  of  limited  use  styles  of 
canned  ripe  olives  if  such  olives  were 
harvested  during  the  period  August  1, 
1993.  through  July  31. 1994.  and  meet 
the  following  requirements: 

(1)  The  processed  olives  shall  be 
identified  and  kept  separate  and  apart 
from  any  olives  harvested  before  August 
1. 1993.  or  after  July  31, 1994. 

(2)  Variety  Group  1  olives,  except  the 
Ascolano.  Barouni.  or  St.  Agostino 
varieties,  shall  be  of  a  size  which 
individually  weigh  at  least  1/105 
pound:  Provided,  That  no  more  than  35 
percent  of  the  olives  in  any  lot  or  sublot 
may  be  smaller  than  1/105  pound. 

(3)  Variety  Group  1  olives  of  the 
Ascolano,  Barouni,  or  St  Agostino 
varieties  shall  be  of  a  size  which 
individually  weigh  at  least  1/180 
pound:  Provided,  That  no  more  than  35 
percent  of  the  olives  in  any  lot  or  sublot 
may  be  smaller  than  1/180  pound. 

(4)  Variety  Group  2  olives,  except  the 
Obliza  variety,  shall  be  of  a  size  which 
individually  weigh  at  least  1/205 
pound:  Provided,  That  not  to  exceed  35 
percent  of  the  olives  in  any  lot  or  sublot 
may  be  smaller  than  1/205  pound. 

(5)  Variety  Group  2  olives  of  the 
Obliza  variety  shall  be  of  a  size  which 
individually  weigh  at  least  1/180 
pound:  Pmvided,  That  not  to  exceed  35 
percent  of  the  olives  in  any  lot  or  sublot 
may  be  smaller  than  1/180  pound. 
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Dated.  September  13. 1993. 
Robert  C  Kceacy, 

Deputy  Director.  Fruit  and  Vegetable  Division. 
IFR  Doc.  93-22700  Filed  9-1&-93;  8:45  ami 
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7  CFR  Part  944 

[DoelMt  No.  FV93-M4-1iFR] 

Olives  Imported  Into  the  Urtited  States; 
Authorization  to  knport  Smaller  Sized 
Olives  for  Limited  Uses  artd 
Establishment  of  Minimum  Size 
Requirements 

agency:  Agricultural  Marlieting  Service, 
USD  A. 

ACTION:  Interim  final  rule  with  request 
for  comments. 

summary:  This  interim  Hnal  rule 
authorizes  the  importation  of  certain 
bullc  olives  into  tiie  United  States  to  be 
used  in  the  production  of  limited  use 
styles  of  olives  such  as  wedges,  halves, 
slices,  or  segments.  Such  olives  will  not 
be  required  to  meet  the  minimum  size 
requirements  established  for  olives  used 
in  the  production  of  whole  and  whole 
pitted  canned  ripe  olives.  This  rule 
establishes  alternative  minimum  size 
requirements  for  such  olives  during  the 
1993-94  season.  This  rule  also  updates 
the  Federal-State  inspection  office 
address  list  contained  in  the  import 
regulation.  This  action  is  required  under 
se<:tion  Be  of  the  Agricultural  Mark.eting 
Agreement  Act  of  1937  to  bring  the  olive 
import  regulation  into  conformity  with 
the  requirements  established  under  the 
California  olive  mariceting  order. 
DATES:  This  action  becomes  effective 
August  1,  1993.  Comments  which  are 
received  by  October  18,  1993  will  be 
considered  before  the  issuance  of  any 
final  rule. 

ADDRESSES:  Written  comments 
concerning  this  rule  should  be 
submitted  in  triplicate  to  the  Docket 
Clerk,  F&V  Division,  AMS,  USDA,  P.O. 
Box  96456,  room  2525-S,  Washington. 
DC  20090-6456,  or  by  faxogram  at  (202) 
720-5698.  All  comments  submitted  will 
be  made  available  for  public  inspection 
in  the  above  office  during  regular 
business  hours.  Comments  should 
reference  the  docket  number  and  the 
date  and  page  number  of  this  issue  of 
the  Federal  Register. 
FOR  FURTHER  SNFORMATtON  CONTACT: 
Caroline  C.  Thorpe,  Marketing  Order 
Administration  Branch,  Fruit  and 
Vegetable  Division,  AMS,  USDA,  P.O. 
Box  96456.  room  2525-S,  Washington. 
DC  20090-6456;  telephone  (202)  720- 
8139.  or  Terry  Vawter,  California 
Marketing  Field  Office,  Fruit  and 


Vegetable  division,  AMS,  USDA,  2202 
Monterey  Street,  suite  102-B,  Fresno, 
CA  93721,  telephone  (209)  487-5901. 
SUPPLEMENTARY  INFORMATION:  This 
interim  firial  rule  is  issued  under 
section  8e  of  the  Agricultural  Marketing 
Agreement  Act  of  1937,  as  amended  (7 
use.  601-674),  hereinafter  referred  to 
as  the  Act,  which  provides  that 
whenever  certain  specified 
commodities,  irKrluding  olives,  are 
regulated  under  a  Federal  marketing 
order,  imports  of  that  commodity  must 
meet  the  same  or  comparable  grade, 
size,  quality,  and  maturity  requirements 
as  those  in  effect  for  the  domestically 
produced  commodity. 

This  interim  final  rule  has  been 
reviewed  by  the  Department  of 
Agriculture  (Department)  in  accordance 
with  Departmental  Regulation  1512-1 
and  the  criteria  contained  in  Executive 
Order  12291  and  has  been  determined 
to  be  a  "non-major"  rule. 

This  interim  final  rule  has  been 
reviewed  under  Executive  Order  12778, 
Civil  Justice  Reform.  This  action  is  not 
intended  to  have  retroactive  effect.  This 
rule  would  not  preempt  any  State  or 
local  laws,  regulations,  or  policies, 
unless  they  present  an  irreconcilable 
conflict  with  this  rule.  There  are  no 
administrative  procedures  which  must 
be  exhausted  prior  to  any  judicial 
challenge  to  the  provisions  of  this  rule. 

Pursuant  to  the  requirements  set  forth 
in  the  Regulatory  Flexibility  Act  (RFA), 
the  Administrator  of  the  Agricultural 
Marketing  Service  (AMS)  has 
considered  the  economic  impact  of  this 
action  on  small  entities. 

The  purpose  of  the  RFA  is  to  fit 
regulatory  actions  to  the  scale  of 
business  subject  to  such  actions  in  order 
that  small  busines.ses  will  not  be  unduly 
or  disproportionately  burdened.  There 
are  approximately  25  importers  of  olives 
subject  to  the  olive  import  regulation. 
Small  agricultural  service  firms,  which 
would  include  olive  importers,  have 
been  defined  by  the  Small  Business 
Administration  (13  CFR  121.601)  as 
those  having  annual  receipts  of  less  than 
$3,500,000.  The  majority  of  olive 
imp>orters  may  be  classified  as  small 
entities. 

Canned  ripe  olives,  and  bulk  olives 
for  processing  into  canned  ripe  olives, 
imported  into  the  United  States  must 
meet  certain  minimum  grade  and  size 
requirements  specified  in  Olive 
Regulation  1  (7  CFR  944.401).  All 
canned  ripe  olives  arc  required  to  be 
inspected  and  certified  prior  to 
importation  (release  from  custody  of  the 
United  States  Custom  Service),  and  all 
bulk  olives  for  processing  into  canned 
ripe  olives  must  be  inspected  and 


certified  prior  to  canning.  "Canned  ripe 
olives"  means  olives  in  hermetically 
sealed  containers  and  heat  sterilized 
under  pressure,  of  two  distinct  types, 
"ripe"  and  "green-ripe",  as  defined  in 
the  current  U.S.  Standards  for  Grades  of 
Canned  Ripe  Olives  (7  CFR  52.3751- 
52.3764),  The  term  does  not  include 
Spanish-style  green  olives.  Any  lot  of 
olives  failing  to  meet  the  import 
requirements  may  be  exported  or 
disposed  of  under  the  supervision  of  the 
Processed  Products  Branch  of  the  Fruit 
and  Vegetable  Division,  with  the  costs 
of  certifying  the  disposal  of  the  olives 
borne  by  the  importer.  Any  person  may 
import  up  to  100  pounds  (drained 
weight)  of  canned  ripe  olives  or  bulk 
olives  exempt  from  these  grade  and  size 
requirements. 

This  interim  final  rule  modifies 
paragraph  (b)(12)  of  the  olive  import 
regulation  (7  CFR  944  401(b)(12))  to 
authorize  the  importation  of  bulk  olives 
which  do  not  meet  the  minimum  size 
requirements  established  for  olives  for 
whole  and  whole  pitted  uses  to  be  used 
in  the  production  of  limited  use  styles 
for  the  1993-94  season  which  begins 
August  1, 1993.  This  rule  also 
establishes  size  regulations  for  such 
olives  in  paragraph  (b)(12). 

Import  regulations  issued  under  the 
Act  are  based  on  regulations  established 
under  Federal  marketing  orders  to 
regulate  domestically  produced 
products.  The  grade  and  size 
requirements  contained  in  the  olive 
import  regulation  are  based  on  those  in 
effect  for  olives  grown  in  California 
under  Marketing  Order  No.  932.  This 
action  reflects  a  recommendation  by  the 
California  Olive  Committee  (committee) 
to  change  the  requirements  for  olives  for 
limited  u.se  styles  grown  in  California. 
The  committee  works  with  the 
Department  in  administering  the 
marketing  order  program  for  California 
olives. 

Paragraph  (a)(3)  of  §  932.52  of  the 
California  olive  marketing  order 
provides  that  processed  olives  smaller 
than  the  sizes  prescribed  for  whole  and 
whole  pitted  styles  may  be  used  for 
limited  uses  if  recommended  by  the 
committee  and  approved  by  the 
Secretary.  The  sizes  are  specified  in 
terms  of  minimum  weights  for 
individual  olives  in  various  size 
categories  by  variety  groups.  This  is  to 
recognize  the  different  sizing 
characteristics  of  the  individual 
varieties  and  types  of  California  olives. 
Olives  used  in  limited  use  styles  are  too 
small  to  be  desirable  for  use  as  whole  or 
whole  pitted  canned  olives  because 
their  fiesh-to-pit  ratio  is  too  low. 
However,  they  are  satisfactory  for  use  in 
the  production  of  limited  use  styles. 


i 
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By  a  mail  ballot  ending  on  June  15. 
1993.  the  committee  unanimously 
recommended  to  authorize 
establishment  of  minimum  sizes  for  use 
in  the  production  of  limited  use  styles 
during  the  1993-94  season.  These 
minimum  sizes  would  be  the  same  as 
those  established  for  the  1992-93 
season.  The  sizes  are  specified  in  terms 
of  minimum  weights  for  individual 
olives  in  various  variety  groups  and  are 
the  same  for  both  domestic  and 
imported  olives.  An  extra  category  is 
continued  in  the  import  regulation  to 
apply  comparable  requirements  for 
varieties  not  grown  domestically.  The 
minimum  sizes  are  as  follows: 

Variety  Croup  I.  excep<  Ihe  Ascolanu. 

Barouni.  or  St.  Agostino 

varieties 1/105  pound 

Variety  Group  I  of  the  Ascolano. 

Barouni.  or  St.  Agostino 

varieUes 1/180  (>uund 

Variety  Croup  2.  rxcept  the  Obliza 

variety 1/205  pound 

Variety  Group  2  uf  the  Obliza 

variety 1/180  p<iund 

Olives  not  idt^ntifiable  as  to  variety  or 

variety  group 1/205  pound 

Each  of  the  categorit^s  includes  a  35 
percent  tolerance  for  olives  weighing 
less  than  the  specified  minimum  size. 

This  action  is  necessary  because 
section  8e  of  the  Act  provides  that  when 
domestically  produced  olives  are 
regulated  under  a  Federal  marketing 
order,  imported  olives  must  meet  the 
same  or  comparable  grade,  size,  quality, 
and  maturity  requirements.  Thus, 
authorizing  the  use  of  smaller  sized 
California  olives  in  the  production  of 
limited  use  styles  and  establishing  size 
regulations  for  such  olives  requires  that 
the  same  or  comparable  regulations  be 
issued  for  imported  bulk  olives. 
Domestic  requirements  for  California 
olives  are  being  revised  in  a  separate 
rulemaking  action. 

Permitting  the  use  of  smaller  olives  in 
the  production  of  limited  use  styles  will 
allow  importers  to  take  better  advantage 
of  the  strong  market  for  halved, 
segmented,  sliced,  and  chopped  canned 
ripe  olives.  Importers  will  be  able  to 
import  and  market  more  olives  than 
would  be  permitted  in  the  absence  of 
this  relaxation  in  size  requirements. 
This  additional  opportunity  is  provided 
to  maximize  the  use  of  the  available 
olive  supply  and  facilitate  market 
expansion.  In  the  absence  of  this  action, 
the  smaller  fruit  could  not  be  imported 
for  limited  uses,  and  would  have  to  be 
disp>osed  of  for  less  profitable,  non- 
canning  uses  under  the  supervision  of 
the  inspection  service  or  exported. 

A  change  in  paragraph  (cf  to  be 
implemented  indefinitely,  updates  the 
list  of  regional  inspection  offices  listed 


in  the  import  regulation.  The  change 
reflects  consolidation  of  the 
Southeastern  and  Central  offices  into 
the  Eastern  Regional  Office  and  the 
relocation  of  the  Western  Regional 
Office. 

Based  on  available  informaticn.  the 
Administrator  of  the  AMS  has 
detennined  that  this  action  will  not 
have  a  significant  economic  impact  on 
a  substantial  number  of  small  entities. 

After  consideration  of  all  relevant 
information  available  it  is  found  that 
this  action,  as  set  forth  below,  will  tend 
to  effectuate  the  declared  policy  of  the 
Act. 

Pursuant  to  5  U.S.C.  553.  it  is  also 
found  and  determined,  upon  good 
cause,  that  it  is  impracticable, 
unnecessary  and  contrary  to  the  public 
interest  to  give  preliminary  notice  prior 
to  implementing  this  action,  and  that 
good  cause  exists  for  not  postponing  the 
effective  date  of  this  action  until  30  days 
after  publication  in  the  Federal  Register 
because:  (1)  This  relaxation  provides 
importers  the  opportunity  to  import 
additional  supplies  of  olives  to  meet 
market  needs  for  limited  use  styles:  (2] 
no  useful  purpose  would  be  served  by 
providing  preliminary  notice  l)efore 
implementation:  and  (3)  this  rule 
provides  a  30-day  comment  period  and 
any  comments  received  will  be 
considered  prior  to  finalization  of  this 
rule. 

In  accordance  with  section  8e  of  the 
Act.  the  United  States  Trade 
Representative  has  concurred  with  the 
issuance  of  this  interim  final  rule. 

List  of  Subjects  in  7  CFR  Part  944 

Avocados.  Food  grades  and  standards. 
Grapefruit.  Grapes.  Imports.  Kiwifruit. 
Limes.  Olives.  Oranges. 

PART  944-^RUrrS;  IMPORT 
REGULATIONS 

1.  The  authority  citation  for  7  CFR 
part  944  continues  to  read  as  follows: 

Authority:  Sees.  1-19.  48  Stat.  31.  as 
amended:  7  U.S.C.  601-674 

2.  Section  944.401  is  amended  by 
revising  paragraph  (b)(12)  and  by 
amending  paragraph  (c)  by  revising  the 
office  and  telephone  listing  and  address 
to  read  as  follows: 

{Note;  This  section  will  appear  in  the  Code 
of  Federal  Regulations.] 

S  944.401    Ottve  Regulation  1. 

{b)«  •  • 

(12)  Imported  bulk  olives  when  used 
in  the  production  of  canned  ripe  olives 
must  he  inspected  and  certified  as 
prescribed  in  this  section.  Imported 
bulk  olives  which  do  not  meet  the 


applicable  minimum  size  requirements 
specified  in  paragraphs  (bH2)  through 
(b)(ll)  of  this  section  may  be  imported 
during  the  period  August  1. 1993. 
through  luly  31.  1994.  for  limited  use. 
but  any  such  olives  so  used  shall  not  be 
smaller  than  the  following  applicable 
minimum  size: 

(i)  Whole  ripe  olives  of  Variety  Group 
1,  except  the  Ascolano.  Barouni.  or  St. 
Agostino  varieties,  of  a  size  that  not 
more  than  35  percent  of  the  olives,  by 
count,  may  be  smaller  than  V\us  pound 
(4.3  grams)  each. 

(ii)  Whole  ripe  olives  of  Variety  Croup 
1  of  the  Ascolano.  Barouni.  or  St. 
Agostino  varieties,  of  a  size  that  not 
more  than  35  pert»nt  of  the  olives,  by 
count,  may  be  smaller  than  Vimt  pound 
(2.5  grams)  each. 

(iii)  Whole  ripe  olives  of  Variety 
Group  2,  except  the  Obliza  variety,  of  a 
size  that  not  more  than  35  percent  of  the 
olives,  by  count,  may  be  smaller  than 
V/«i5  pound  (2.2  grams)  each. 

(iv)  Whole  ripe  olives  of  Variety 
Group  2  of  the  Obliza  variety  of  a  size 
that  not  more  than  35  percent  of  the 
olives,  by  count,  may  be  smaller  than 
Vimi  pound  (2.5  grams)  each. 

(v)  Whole  ripe  olives  not  identifiable 
as  to  variety  or  variety  group  of  size  that 
not  more  than  35  percent  of  olives,  by 
count,  may  be  smaller  than  v^os  pound 
(2.2  grams)  each. 

(c)*  •  • 
Office  and  Telephone 

Eastern  Regional  Office.  800  Roosevelt 
Road.  Building  A,  suite  380,  Glen      , 
Ellyn.  IL  60137.  (708)  790-6937,  6938, 
or  6939: 

Western  Regional  Office,  2202  Monterey 
Street,  suite  102-C,  Fresno.  CA  93721. 
(209) 487-5891. 

Application  for  insptection  of 
proce^ssed  bulk  olives  shall  be  made  not 
less  than  3  days  prior  to  use  in  the 
production  of  canned  ripe  olive.  Such 
application  shall  be  made  through  the 
following  office: 

Western  Regional  Office,  2202  Monterey 
Street,  suite  102-C.  Fresno.  CA  93721. 
(209) 487-5891. 


Dated:  September  13. 1993. 
Robert  Q  Kecney, 

Deputy  Director.  Fruit  and  Vegetable  Division. 
IFR  Doc.  93-22699  Filed  9-16-93:  8:45  ami 
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RAILROAD  RETIREMENT  BOARD 

20  CFR  Part  360 
RIN3220-AB00 

Employee  Responsibilities  and 
Conduct 

AGENCY:  Railroad  Retirement  Board. 
ACTION:  Final  rule. 

SUMMARY:  The  Railroad  Retirement 
Board  (Board)  hereby  removes 
regulations  on  "Employee 
Responsibilities  and  Conduct."  because 
those  provisions  are  now  obsolete. 
EFFECTIVE  DATE:  This  regulation  is 
effective  September  17, 1993. 
ADDRESSES:  Secretary  to  the  Board, 
Railroad  Retirement  Board,  844  Rush 
Street.  Chicago.  Illinois  60611. 
FOR  FURTHER  INFORMATION  CONTACT: 
Marguerite  P.  Dadabo,  General  Attorney. 
Railroad  Retirement  Board,  844  Rush 
Street,  Chicago,  UUnois  60611,  (312) 
751-4945,  TDD  (312)  751-4201. 
SUPPLEMENTARY  INFORMATION:  Part  360  of 
the  Board's  regulations  contains 
regulations  promulgated  pursuant  to  the 
Ethics  in  Government  Act  of  1978  and 
the  implementing  regulations  issued  by 
the  Office  of  Persormel  Management 
(OPM).  Subsequent  events  have 
rendered  part  360  obsolete.  Effective 
October  1, 1989,  the  Office  of 
Government  Ethics  (OGE).  which  had 
previously  been  a  part  of  OPM,  was 
given  separate  agency  status.  The  Ethics 
Reform  Act  of  1989  (Pub.  L.  101-194,  as 
amended)  amended  the  Ethics  in 
Government  Act  of  1978.  Pursuant  to 
the  1989  Act,  as  amended,  OGE  is  the 
"supervising  ethics  office"  for  the 
executive  branch.  Additionally. 
Executive  Order  12731  of  October  17, 
1990,  directed  OGE  to  promulgate  a 
single,  comprehensive  set  of  standards 
of  ethical  conduct  for  executive  branch 
employees. 

OGE  has  issued  regulations  governing 
executive  branch  employees  on  all  of 
the  subject  areas  covered  in  part  360. 
More  specifically.  Subpart  A  of  part  360 
deals  with  Executive  Personnel 
Financial  Disclosure  Requirements.  On 
April  7, 1992  (57  FR  11800),  OGE  issued 
comprehensive  executive  branch 
financial  disclosure  regulations  which 
are  now  codified  at  5  CFR  part  2634. 
Subpart  B  of  part  360  deals  with 
Employee  Standards  of  Conduct.  On 
August  7, 1992,  OGE  published  new 
Standards  of  Ethical  Conduct  for 
Employees  of  the  Executive  Branch  (57 
FR  35006)  which  became  effective 
February  3. 1993  and  are  now  codified 
at  5  CFR  part  2635.  The  regulations  in 
part  2635  supersede  individual  agency 


regulations  governing  employee 
standards  of  conduct.  Finally,  subpart  C 
of  part  360  deals  with  Post-Employment 
Conflict  of  Interest.  More 
comprehensive  regulations 
implementing  the  Government-wide 
post-employment  statute,  18  U.S.C  207, 
are  codified  at  S  CFR  parts  2637  and 
2641. 

Because  this  rule  simply  removes 
regulations  which  are  now  clearly  out  of 
date,  public  comment  was  not 
considered  necessary  and,  thus,  this 
rule  was  not  published  in  proposed 
form. 

The  Board  has  determined  that  this  is 
not  a  major  rule  under  Executive  Order 
12291.  Therefore,  no  regulatory  impact 
analysis  is  required.  There  are  no 
information  collections  associated  with 
this  rule. 

List  of  Subjects  in  20  CFR  Part  360 

Conflict  of  interests.  Government 
employees. 

PART  360— EMPLOYEE 
RESPONSIBILITIES  AND  CONDUCT 
[REMOVED  AND  RESERVED) 

For  the  reasons  set  out  in  the 
preamble,  part  360  of  subchapter  F  of 
chapter  II  of  title  20  of  the  Code  of 
Federal  Regulations,  consisting  of 
subparts  A,  B,  and  C,  is  hereby  removed 
and  reserved. 

Dated:  September  10, 1993. 

By  Authority  of  the  Board. 
Beatrice  Ezersld, 
Secretary  to  the  Bcxird. 
[FR  Doc  93-22808  Filed  9-16-^3:  8:45  am) 
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DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Food  and  Drug  Administration 

21  CFR  Ch.  i  i 

Industry  and  Smalt  Business 
Participation;  Notice  of  Public 
Meetings  on  Nutrition  Labeling 

AGENCY:  Food  and  Drug  Administration, 
HHS. 

ACTION:  Notice  of  meetings. 

SUMMARY:  The  Food  and  Drug 
Administration  (FDA)  is  announcing 
three  forthcoming  meetings  for  industry 
and  small  business  on  the  rules  for 
implementing  the  Nutrition  Labeling 
and  Education  Act  of  1990  (the  NLEA) 
that  FDA  issued  in  January  of  1993. 
DATES:  The  meetings  will  be  held  on 
Monday,  September  20, 1993.  p  ajn.  to 
12  p.  m.  in  Burlingame,  CA; 


Wednesday,  September  22, 1993,  8  a.m. 
to  12  p.  m.  in  Arlington  Heights,  IL;  and 
Thursday,  September  23, 1993, 1  p.m.  to 
5  p.m.  in  Philadelphia,  PA. 

ADDRESSES:  The  meetings  will  be  held  at 
the  following  locations: 

September  20,  1993:  Holiday  Inn 
Crowne  Plaza,  San  Francisco  Airport, 
600  Airport  Way,  Buriingame,  CA. 

September  22, 1993:  Woodfield 
Hilton,  Euclid  Ave.  and  Rohling  Rd., 
Arlington  Heights,  IL 

September  23, 1993:  Social  Security 
Auditorium,  3d  and  Spring  Garden  Sts.. 
Philadelphia,  PA. 

FOR  FURTHER  INFORMATION  CONTACT: 
Nathaniel  L.  Geary,  Office  of  Small 
Business.  Scientific  and  Trade  Affairs 
(HF-51).  Food  and  Drug 
Administration,  5600  Fishers  Lane 
Rockville,  MD  20857,  301-443-6776. 

For  Pacific  Regional  Registration 
Information:  Mark  Roh.  Pacific  Region, 
Small  Business  Assistance  Program, 
Food  and  Drug  Administration,  Federal 
Office  BIdg.,  rm.  526.  United  Nations 
Plaza.  San  Francisco.  CA  94102,  415- 
556-2263  or  FAX  415-556-2822. 

For  Mid-West  Regional  Registration 
Information:  Joe  L.  Petty,  Mid-West 
Region,  Small  Business  Assistance 
Program,  Food  and  Drug 
Administration,  20  North  Michigan 
Ave.,  rm.  550,  Chicago,  IL.  312-353- 
9400;  or 

For  Mid-Atlantic  Regional 
Registration  Information:  Theresa  A. 
Holmes,  Mid-Atlantic  Region,  Office  of 
Public  Affairs,  Food  and  Drug 
Administration,  United  States 
Customhouse,  2d  and  Chestnut  Sts.. 
Philadelphia,  PA  19106,  215-597-0837. 

There  will  be  seating  limitations  and 
advance  registration  is  required. 
Registration  should  include  the  name, 
firm  name,  address,  and  telephone 
number  of  all  attendees.  There  is  no 
registration  fee  for  this  meeting. 

SUPPLEMENTARY  INFORMATION:  FDA  holds 
industry  enchange  meetings  to 
disseminate  information  on  timely 
issues  and  to  get  industry's  views  on 
these  issues.  The  meetings  announced 
in  this  notice  have  been  organized  by 
FDA's  Office  of  the  Commissioner,  the 
Office  of  Regulatory  Affairs,  the  Center 
for  Food  Safety  and  Applied  Nutrition, 
and  the  Office  of  Small  Business. 
Scientific  and  Trade  Affairs.  The 
purpose  of  these  meetings  is  to  answer 
the  food  industry's  questions  on  the 
regulations  that  FDA  issued  in  )anuary 
implementing  the  NLEA  (Pub.  L  101- 
535). 


48598     Federal  Register  /  Vol.  58,  No.  179  /  Friday,  September  17.  1993  /  Rules  and  Regulations 


Dated:  September  14. 1993. 
MiduMi  R.  Taylor, 
Deputy  Commissioner  for  Policy. 
IFR  Doc.  93-22818  Filed  9-14-93:  3:53  pm| 
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21  CFR  Part  172 
[Docket  No.  93F-00iq 

Food  Additives  Permitted  for  Direct 
Addition  to  Food  for  Human 
Consumption;  Aspartame 

AQENCV:  Food  and  Drug  Administration. 

HHS. 

ACTION:  Final  rule. 

SUMMAAY:  The  Food  and  [)rug 
Administration  (FDA)  is  amending  the 
food  additive  regulations  to  provide  for 
the  safe  use  of  aspartame  as  a  sweetener 
in  frostings,  toppings,  fillings,  glazes, 
and  icings  for  precooled  baked  goods. 
This  action  is  in  response  to  a  petition 
filed  by  Regu-Tech  Associates.  Inc. 
DATES:  EfTective  September  17. 1993: 
written  objections  and  requests  for  a 
hearing  by  October  18. 1993. 
AOOftESSES:  Submit  written  objections  to 
the  Dockets  Management  Branch  (HFA- 
305).  Food  and  Drug  Administration, 
rm.  1-23.  12420  Parklawn  Dr.. 
Rockville.MD  20857. 
FOR  FURTHER  INFORMATION  CONTACT:  F. 
Owen  Fields.  Center  for  Food  Safety  and 
Applied  Nutrition  (HFS-207).  Food  and 
Drug  Administration.  200  C  St.  SW.. 
Washington,  DC  20204.  202-254-9523. 
SUPPl^MENTARY  INFORMATION:  In  a  notice 
published  in  the  Federal  Register  of 
March  12. 1993  (58  FR  13604).  FDA 
announced  that  a  food  additive  petition 
(FAP  3A4355)  had  been  filed  by  Regu- 
Tech  Associates.  Inc..  158  West  Boston 
Post  Rd..  Mamaroneck.  NY  10543-3605. 
The  petition  proposed  that  §  172.804 
Aspartame  (21  CFR  172.804)  be 
amended  to  provide  for  the  safe  use  of 
aspartame  as  a  sweetener  in  frostings. 
toppings,  fillings,  glazes,  and  icings  for 
precooled  baked  goods. 

Having  evaluated  data  in  the  petition 
and  other  relevant  material,  the  agency 
concludes  that  the  proposed  use  of  the 
food  additive  is  safe,  and  that  the 
regulations  should  be  amended  as  set 
forth  below.  Because  the  new  uses,  as 
proposed  by  the  petitioner,  include  the 
previously  regulated  use  in 
§  172.804(c)(18),  which  allows  the  use 
of  aspartame  in  fillings  of  prebaked 
cookies,  FDA  is  revising  §  172.804(c)(18) 
to  permit  the  additional  uses  authorized 
by  this  order. 

In  accordance  with  §  171.1(h)  (21  CFR 
171.1(h)),  the  petition  and  the 
documents  that  FDA  considered  and 


relied  upon  in  reaching  its  decision  to 
approve  the  petition  are  available  for 
inspection  at  the  Center  for  Food  Safety 
and  Applied  Nutrition  by  appointment 
with  the  information  contact  person 
listed  abovei  As  provided  in  21  CFR 
171.1(h),  the  agency  will  delete  from  the 
documents  any  materials  that  are  not 
available  for  public  disclosure  before 
making  the  docimients  available  for 
ins{>ection. 

The  agency  has  carefully  considered 
the  potential  environmental  effects  of 
this  action.  FDA  has  concluded  that  the 
action  will  not  have  a  significant  impact 
on  the  human  environment,  and  that  an 
environmental  impact  statement  is  not 
required.  The  agency's  finding  of  no 
significant  impact  and  the  evidence 
supporting  that  finding,  contained  in  an 
environmental  assessment,  may  be  seen 
in  the  Dockets  Management  Branch 
(address  above)  between  9  a.m.  and  4 
p.m.,  Monday  through  Friday. 

Any  {>erson  who  will  be  adversely 
affected  by  this  regulation  may  at  any 
time  on  or  before  October  18,  1993,  file 
with  the  Dockets  Management  Branch 
(address  above)  written  objections 
thereto.  Each  objection  shall  be 
separately  numbered,  and  each 
numbered  objection  shall  specify  with 
particularity  the  provisions  of  the 
regulation  to  which  objection  is  made 
and  the  grounds  for  the  objection.  Each 
numbered  objection  on  which  a  hearing 
is  requested  shall  specifically  so  state. 
Failure  to  request  a  hearing  for  any 
particular  objection  shall  constitute  a 
waiver  of  the  right  to  a  hearing  on  that 
objection.  Each  numbered  objection  for 
which  a  hearing  is  requested  shall 
include  a  detailed  description  and 
analysis  of  the  specific  factual 
information  intended  to  be  presented  in 
support  of  the  objection  in  the  event 
that  a  hearing  is  held.  Failure  to  include 
such  a  description  and  analysis  for  any 
particular  objection  shall  constitute  a 
waiver  of  the  right  to  a  hearing  on  the 
objection.  Three  copies  of  all  documents 
shall  be  submitted  and  shall  be 
identified  with  the  docket  number 
found  in  brackets  in  the  heading  of  this 
document.  Any  objections  received  in 
response  to  the  regulation  may  be  seen 
in  the  Dockets  Management  Branch 
between  9  a.m.  and  4  p.m.,  Monday 
through  Friday. 

List  of  Subjects  in  21  CFR  Part  172 

Food  additives.  Reporting  and 
recordkeeping  requirements. 

Therefore,  under  the  Federal  Food. 
Drug,  and  Cosmetic  Act  and  under 
authority  delegated  to  the  Commissioner 
of  Food  and  Drugs  and  rede  legated  to 
the  Director.  Center  for  Food  Safety  and 


Applied  Nutrition.  21  CFR  part  172  is 
amended  as  follows: 

PART  172— fOOD  ADDITIVES 
PERJMITTED  FOR  DIRECT  ADDITION 
TO  FOOD  FOR  HUMAN 
CONSUMPTION 

1.  The  authority  citation  for  21  CFR 
part  172  is  revised  to  read  as  follows: 

Authority:  Sees.  201,  401.  402.  409.  701. 
721  of  the  Federal  Food.  Drug,  and  Cosmetic 
Act  (21  U.S.C.  321,  341.  342.  348,  371.  379e). 

2.  Section  172.804  is  amended  by 
revising  paragraph  (c)(18)  to  read  as 
follows: 

S  172.804    Aspartame. 


(c)  *  •  • 

(18)  Frostings.  toppings,  fillings, 
glazes,  and  icings  for  precooled  baked 
goods. 

Dated:  September  9. 1993. 
Catherine  W.  Camevale, 

Acting  Director.  Center  for  Food  Safety  and 
Applied  Nutrition. 

[FR  Doc  93-22679  Filed  9-16-93:  8:45  am] 
BiujNQ  cooe  4t«(M>1-r 


21  CFR  Part  177 

[Docket  No.  91 F-0068] 

Indirect  Food  Additives:  Polymers 

AGENCY:  Food  and  Drug  Administration. 

HHS. 

ACTION:  Final  rule. 

SUMMARY:  The  Food  and  Drug 
Administration  (FDA)  is  amending  the 
food  additive  regulations  to  provide  for 
the  safe  use  of  an  ultra-filtration 
membrane  consisting  of  a  zirconium 
oxide  membrane  containing  up  to  5 
percent  yttrium  oxide  on  a  porous 
aluminum  oxide  support,  for  use  in  food 
processing.  This  action  responds  to  a 
petition  filed  by  ALCOA  Separations 
Technology,  Inc.,  Aluminum  Co.  of 
America. 

DATES:  Elective  September  17, 1993; 
written  objections  and  requests  for  a 
hearing  by  October  18. 1993. 
A(}0RESSE8:  Submit  written  objections  to 
the  Dockets  Management  Branch  (HFA- 
305).  Food  and  Drug  Administration, 
rm.  1-23. 12420  Parklawn  Dr.. 
Rockville.  MD  20857. 
FOR  FURTHER  INFORMATION  CONTACT: 
Daniel  N.  Harrison.  Center  for  Food 
Safety  and  Applied  Nutrition  (HFS- 
216).  Food  and  Drug  Administration, 
200  C  St.  SW.,  Washington.  DC  20204. 
202-254-«500. 
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SUPPLEMENTARY  INFORMATION:  In  a  notice 
published  in  the  Federal  Register  of 
March  15.  1991  (56  FR  11223).  FDA 
announced  that  a  food  additive  petition 
(FAP  1B4254)  had  been  filed  by  AL(X>A 
Separations  Technology,  Inc.. 
Aluminum  Co.  of  America  proposing 
that  §177.2910  Ultra-filtration 
membranes  (21  CFR  177.2910)  be 
amended  to  provide  for  the  safe  use  of 
an  ultra-flltration  membrane  consisting 
of  a  zirconium  oxide  membrane 
containing  up  to  5  percent  yttrium  oxide 
on  a  porous  aluminum  oxide  support, 
for  use  in  food  processing.  Because  of  a 
change  in  ownership,  the  current 
petitioner  is  Membralox  Products 
Group.  U.S.  Filter  Corp..  181  Thorn  Hill 
Rd..  Warrendale.  PA  15086-7527. 

FDA  has  evaluated  data  in  the 
petition  and  other  relevant  material  and 
concludes  that  the  proposed  use  of  the 
food  additive  is  safe.  Thus,  the  agency 
concludes  that  21  CFR  177.2910  should 
be  amended  as  set  forth  below. 

In  accordance  with  §  171.1(h)  (21  CFR 
171.1(h)),  the  petition  and  the 
documents  that  FDA  considered  and 
relied  upon  in  reaching  its  decision  to 
approve  the  petition  are  available  for 
inspection  at  the  Center  for  Food  Safety 
and  Applied  Nutrition  by  appointment 
with  the  information  contact  person 
listed  above.  As  provided  in  21  CFR 
171.1(h).  the  agency  will  delete  from  the 
documents  any  materials  that  are  not 
available  for  public  disclosure  before 
making  the  documents  available  for 
inspection. 

The  agency  has  carefully  considered 
the  potential  environmental  effects  of 
this  action.  FDA  has  concluded  that  the 
action  will  not  have  a  significant  impact 
on  the  human  environment,  and  that  an 
environmental  impact  statement  is  not 
required.  The  agency's  Hnding  of  no 
significant  impact  and  the  evidence 
supporting  that  Hnding,  contained  in  an 
environmental  assessment,  may  be  seen 
in  the  Dockets  Management  Branch 
(address  above)  between  9  a.m.  and  4 
p.m..  Monday  through  Friday. 

Any  person  who  will  be  adversely 
a^ected  by  this  regulation  may  at  any 
time  on  or  before  October  18. 1993.  file 
with  the  Dockets  Management  Branch 
(address  above)  written  objections 
thereto.  Each  objection  shall  be 
separately  numbered,  and  each 
numbered  objection  shall  specify  with 
particularity  the  provisions  of  the 
regulation  to  which  objection  is  made 
and  the  grounds  for  the  objection.  Each 
numbered  objection  on  which  a  hearing 
is  requested  shall  specifically  so  state. 
Failure  to  request  a  hearing  for  any 
particular  ob)ection  shall  constitute  a 
waiver  of  the  right  to  a  hearing  on  that 
objection.  Each  numbered  objection  for 


which  a  hearing  is  requested  shall 
include  a  detailed  description  and 
analysis  of  the  specific  factual 
information  intended  to  be  presented  in 
support  of  the  objection  in  the  event 
that  a  hearing  is  held.  Failure  to  include 
such  a  description  and  analysis  for  any 
particular  objection  shall  constitute  a 
waiver  of  the  right  to  a  hearing  on  the 
objection.  Three  copies  of  all  documents 
shall  be  submitted  and  shall  be 
identified  with  the  docket  number 
found  in  brackets  in  the  heading  of  this 
document.  Any  objections  received  in 
response  to  the  regulation  may  be  seen 
in  the  Dockets  Management  Branch 
between  9  a.m.  and  4  p.m..  Monday 
through  Friday. 

List  of  Subjects  in  21  CFR  Part  177 

Food  additives.  Food  packaging. 

Therefore,  under  the  Federal  Food. 
Drug,  and  Cosmetic  Act  and  under 
authority  delegated  to  the  Commissioner 
of  Food  and  Drugs  and  redelegated  to 
the  Director.  Center  for  Food  Safety  and 
Applied  Nutrition.  21  CFR  part  177  is 
amended  as  follows: 

PART  177— INDIRECT  FOOD 
ADDITiVES:  POLYMERS 

1.  The  authority  citation  for  21  CFR 
part  177  is  revised  to  read  as  follows: 

Authority:  Sees.  201, 402. 409.  721  of  the 
Federal  Food.  Drug,  and  Cosmetic  Act  (21 
IJ.S.C  321,  342,  348.  379c). 

2,  Section  177.2010  is  amended  by 
revising  the  introductory  text  and  by 
adding  new  paragraph  (a)(3)  to  read  as 
follows: 

S  177.2910    Ultra-nitration  membranes. 

Ultra-filtration  membranes  identified - 
in  paragraphs  (a)(1).  (a)(2),  and  (a)(3)  of 
this  section  may  be  safely  used  in  the 
processing  of  food,  under  the  following 
prescribed  conditions: 

(a)*  •  • 

(3)  Ultra-filtration  membranes  that 
consist  of  an  aluminum  oxide  support 
that  is  coated  with  zirconium  oxide 
(CAS  Reg.  Na  1314-23-4)  containing 
up  to  5  percent  yttrium  oxide  (CAS  Reg. 
No.  1314-36-9). 


Dated:  September  8. 1993. 
CatheriM  W.  Camevale. 
Acting  Director,  Center  for  Food  Safety  and 
Applied  Nutrition. 

IFR  Doc  93-22680  Filed  9-16-93;  8:45  ami 
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21  CFR  Part  821 
[Docket  No.  91N-02««I 

Medical  Devices;  Device  Tracldng; 
Extension  of  the  Comment  Periods 

AGENCY:  Food  and  Drug  Administration, 

HHS. 

ACTION:  Final  rule;  extension  of 

comment  periods. 

SUMMARY:  The  Food  and  Drug 
Administration  (FDA)  is  extending  to 
October  15,  1993,  the  comment  periods 
provided  by  two  final  rules  that 
published  in  the  Federal  Register  of 
August  16, 1993.  The  documents  are 
entitled:  "'Medical  Devices;  Device 
Tracking;  Opportunity  for  Comments" 
and  "Medical  Devices;  Illustrative  and 
Designated  Lists  for  Device  Tracking." 
FDA  is  taking  this  action  in  response  to 
a  request  for  extensions  of  both 
comment  periods. 

DATES:  Written  comments  by  October 
15. 1993. 

ADDRESSES:  Submit  written  comments 
to  the  Dockets  Management  Branch 
(HFA-305).  Food  and  Drug 
Administration,  rm.  1-23.  12420 
Farklawn  Dr.,  Rockville.  MD  20857. 
FOR  FURTHER  INFORMATION  CONTACT: 
Joseph  M.  Sheehan,  Center  for  Devices 
and  Radiological  Health  (HFZ-84),  Food 
and  Drug  Administration,  2098  Gaither 
Rd.,  Rockville,  MD  20850,  301-594- 
4765. 

SUPPLEMENTARY  INFORMATION:  In  the 
Federal  Register  of  August  16, 1993  (58 
FR  43442),  FDA  issued  a  final  rule 
entitled  "Medical  Devices;  Device 
Tracking;  Opportunity  for  Comments" 
announcing  that  the  revised  proposed 
rule  became  the  final  rule  on  November. 
29, 1992,  and  provided  the  opportunity 
for  interested  parties  to  comment  on  this 
final  rule  by  September  15,  1993.  In  a 
separate  document  entitled  "Medical 
Devices;  Device  Tracking"  FDA 
suspended  the  effective  date  of  the  final 
rule  on  device  tracking  until  August  29, 
1993.  and  made  other  technical 
corrections  (58  FR  43442). 

FDA  issued  another  final  rule  in  the 
Federal  Register  of  August  16. 1993  (58 
FR  43451).  entitled.  "Medical  Devices; 
Illustrative  and  Designated  Devices  for 
Device  Tracking."  that  further  amended 
the  tracking  regulations  by  adding 
devices  to  the  lists  of  tracked  devices 
contained  in  the  regulation.  FDA 
solicited  comments  on  this  rule  by 
September  15, 1993. 

FDA  has  received  a  request  from  a 
device  manufacturer's  association  for 
60-day  extensions  of  the  comment 
periods  for  these  two  final  rules  so  that 
the  association's  membership  will  have 
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sufTicient  time  to  consider  and  comment 
on  them.  FDA  agrees  in  part  with  the 
request  and  is  extending  both  comment 
periods  for  30  days.  Accordingly,  the 
comment  periods  for  these  final  rules 
are  extended  to  October  15, 1993. 
However,  the  medical  device  tracking 
final  rule  became  effective  on  August 
29, 1993,  and  this  extension  of  the 
comment  period  does  not  affect  the 
obligation  of  manufacturers  to  have 
tracking  systems  in  place. 

Interested  persons  may  on  or  before 
October  15. 1993.  submit  to  the  Dockets 
Management  Branch  (address  above) 
written  comments  regarding  these  final 
rules.  Two  copies  of  any  comments  are 
to  be  submitted,  except  that  individuals 
may  submit  one  copy.  Comments  are  to 
be  identified  with  the  docket  number 
found  in  brackets  in  the  heading  of  this 
document.  Received  comments  may  be 
seen  in  the  ofHce  above  between  9  a.m. 
and  4  p.m.,  Monday  through  Friday. 

Dated:  September  14. 1993. 
Michael  R.  Taylor. 
Deputy  Commissioner  for  Policy. 
jFR  Doc.  93-22819  Filed  9-14-93;  3:53  pml 
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PENSION  BENEFIT  GUARANTY 
CORPORATION 

29  CFR  Parts  2606  and  2617 

Rules  for  Administrative  Review  of 
Agency  Decisions;  Standard 
Terminations  of  Single-Employer 
Plans;  Correction 

AGENCY:  Pension  Benefit  Guaranty 

Corporation. 

ACTION:  Interim  rule;  correction. 

SUMMARY:  This  document  corrects  the 
interim  rule  published  Tuesday,  August 
24,  1993  (58  PR  44738),  which  amended 
the  PBGC's  regulations  governing 
administrative  review  of  agency 
decisions  and  standard  terminations  of 
single-employer  plans  to  provide  for 
modification  of  certain  of  the  deadlines 
in  those  regulations  in  the  event  of  a 
major  disaster.  This  action  is  needed  to 
correct  certain  errors. 
EFFECnve  DATE:  August  24.  1993. 
FOA  FUirmCR  INFOmUTIOM  CONTACT: 
Harold  ).  Ashner,  Assistant  General 
Counsel,  or  Renae  R.  Hubbard,  Special 
Counsel,  Office  of  the  General  Counsel 
(Code  22000).  Pension  Benefit  Guaranty 
Corporation,  2020  K  Street,  NW.. 
Washington.  DC  20006,  202-776-8850 
(202-776-1958  for  TTY  and  TDD). 
(These  are  not  toll-free  numbers.) 
8UPPt.EMENTARY  INFORMATION:  The 
interim  rule  that  is  the  subject  of  these 


corrections  amended  parts  2606  and 
2617  of  the  PBGC's  regulations.  Rules 
for  Administrative  Review  of  Agency 
Decisions  and  Standard  Terminations  of 
Single-Employer  Plans,  to  provide 
disaster  victims  with  relief  from  certain 
deadlines  imposed  by  these  regulations. 

As  published,  the  proposed  rule 
contains  certain  errors  which  are  in 
need  of  correction.  Accordingly,  the 
publication  on  August  24. 1993  of  the 
interim  rule,  which  was  the  subject  of 
FR  Doc.  93-20600.  is  corrected  as 
follows: 

1.  On  page  44738.  in  the  third 
column,  in  the  nineteenth  line  of  the 
second  paragraph,  after  "notice"  insert 
".  or  with  respect  to  whom  the  office  of 
the  service  provider,  bank,  insurance 
company,  or  other  person  maintaining 
the  information  necessary  to  file  the 
request  for  reconsideration  or  appeal  is 
in  such  an  area". 

2.  On  page  44739.  in  the  second 
column,  in  the  first  line,  after  "sponsor" 
insert  ",  or  the  office  of  the  service 
provider,  bank,  insurance  company,  or 
other  person  maintaining  the  necessary 
records.". 

3.  On  page  44739.  in  the  second 
column,  in  the  sixteenth  line  of  the 
fourth  full  paragraph,  after  "relieving" 
insert  "aggrieved  persons  of*. 

f  2606.4    [Corrected] 

4.  On  page  4470.  in  the  first  column, 
in  §  2606.4(b)(1).  in  the  nfth  line,  af^er 
"area"  insert  ".  or  with  respect  to  whom 
the  office  of  the  service  provider,  bank, 
insurance  company,  or  other  person 
maintaining  the  information  necessary 
to  file  the  request  for  reconsideration  or 
appeal  is  within  a  designated  disaster 
area". 

§2617.2$    [CorrectMf] 

5.  On  page  44470.  in  the  second 
column,  in  §  2617.25(a)  (2)  (i).  in  the 
sixth  line,  after  "administrator"  insert  ". 
or  the  office  of  the  service  provider, 
bank,  insurance  company,  or  other 
person  maintaining  the  information 
necessary  to  issue  the  notices  of  plan 
benefits  required  by  §  2617.23  or  to  file 
the  standard  termination  notice  required 
by  this  section,". 

12617.28    [Correctwil 

6.  On  page  44740.  in  the  third 
column,  in  §  2617.28(f)(4)(i),  in  the  sixth 
line,  af^er  "administrator"  insert  ".  or 
the  office  of  the  service  provider,  bank, 
insurance  company,  or  other  person 
maintaining  the  information  necessary 


to  complete  the  distribution  of  plan 

assets,". 

Martin  Slate. 

Executive  Director.  Pension  Benefit  Guaranty 
Corporation. 

IFR  Doc  93-22806  Filed  9-16-93:  8:4S  ami 
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DEPARTMENT  OF  THE  INTERIOR 

Office  of  Surface  Mining  Reclamation 
and  Enforcement 

30  CFR  Part  944 

Utah  Permanent  Regulatory  Program 

AOENCY:  Office  of  Surface  Mining 

Reclamation  and  Enforcement  (OSM). 

Interior. 

ACTION:  Final  rule;  approval  of  proposed 

amendment. 

SUMMARY:  OSM  is  announcing  its 
decision  to  approve,  with  certain 
exceptions  and  additional  requirements, 
a  proposed  amendment  to  the  Utah 
permanent  regulatory  program  (Utah 
program)  under  the  Surface  Mining 
Control  and  Reclamation  Act  of  1977 
{5MCRA).  The  proposed  amendment 
consists  primarily  of  changes  to 
provisions  of  the  Utah  program 
pertaining  to  backfilling  and  grading 
performance  standards  and  the 
reclamation  of  highwalls.  The 
amendment  is  primarily  intended  to 
clarify  the  Utah  regulations  regarding 
highwall  retention  under  the  Utah 
approximate  original  contour 
alternative,  and  add  regulations 
regarding  highwall  retention  at 
underground  mines  that  have  operated 
continuously  from  l)efore  the  effective 
date  of  SMCRA  to  the  present. 
EFFECTIVE  DATE:  September  17,  1993. 
FOR  FURTHER  INFORMATION  CONTACT: 
Robert  H.  Hagen,  Director,  Albuquerque 
Field  Office,  Office  of  Surface  Mining 
Reclamation  and  Enforcement,  505 
Marquette  NW.,  suite  1200, 
Albuquerque,  NM  87102;  Telephone 
(505)  766-1486. 
SUPPt-EMENTARY  MF0RMAT10N: 

I.  Background  on  the  Utah  Program. 

II.  Submission  of  Proposed  Amendment. 

III.  Director's  Findings. 

IV.  Summary  and  Disposition  of  Comments. 

V.  Director's  Decision. 

VI.  Effect  of  Director's  Decision. 

VII.  Procedural  Determinatioas. 

1.  Background  on  the  Utah  Program 

On  January  21, 1981.  the  Secretary  of 
the  Interior  conditionally  approved  the 
Utah  program  for  the  regulation  of  coal 
exploration  and  coal  mining  and 
reclamation  operations  on  non-Federal 
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and  non-Indian  lands.  General 
background  information  on  the  Utah 
program,  including  the  Secretary's 
findings,  the  disposition  of  comments, 
and  an  explanation  of  the  conditions  of 
approval,  is  in  the  January  21, 1981, 
Federal  Register  (46  FR  5899).  Actions 
taken  subsequent  to  approval  of  the 
Utah  program  are  codified  at  30  CFR 
944.15,  944.16,  and  944.30. 

II.  Submission  of  Proposed  Amendment 

By  letter  dated  April  30, 1992 
(administrative  record  No.  UT-758), 
Utah  submitted  to  OSM  a  proposed 
amendment  to  the  Utah  program 
pursuant  to  SMCRA.  30  U.S.C.  1201- 
1328,  and  the  Federal  regulations  at  30 
CFR  Chapter  VII  (the  Federal 
regulations).  Utah  submitted  the 
proposed  amendment  in  response  to  a 
January  9, 1991,  letter  that  OSM  sent  to 
Utah  in  accordance  with  30  CFR 
732.17(c)  (administrative  record  No. 
UT-607).  The  provisions  of  the  Utah 
Coal  Mining  Rules  that  Utah  proposed 
to  amend  are:  Utah  Administrative  Rule 
(Utah  Admin.  R.)  645-100-200, 
definition  of  "highwall;"'  Utah  Admin. 
R.  645-301-553,  553.100  and  130, 
backfilling  and  grading;  Utah  Admin.  R. 
645-301-553.210  and  220.  spoil  and 
waste;  Utah  Admin.  R.  645-301- 
553.260,  refuse  piles;  Utah  Admin.  R. 
645-301-553.510,  520.  and  521, 
previously  mined  areas;  and  Utah 
Admin.  R.  645-301-553.620  through 
655,  approximate  original  contour 
(AOC). 

OSM  published  a  notice  in  the  June 
2, 1992,  Federal  Register  (57  FR  23181). 
announcing  receipt  of  the  amendment 
and  inviting  public  comment  on  its 
adequacy  (administrative  record  No. 
UT-767).  The  public  comment  period 
closed  July  2, 1992. 

During  its  review  of  the  amendment, 
OSM  identified  concerns  regarding  Utah 
Admin.  R.  645-301-553.130,  regrading 
requirements  and  the  static  safety  factor 
for  retained  highwalls;  Utab  Admin.  R. 
645-301-553.510,  520,  and  521. 
backfilling  and  grading  of  previously 
mined  areas;  Utah  Admin.  R.  645-301- 
553.650,  highwall  retention  criteria;  and 
Utah  Admin.  R.  645-301-553.651, 
allowable  height  and  length  standards 
for  retained  highwalls.  OSM  notified 
Utab  of  the  concerns  by  letter  dated 
September  10, 1992  (administrative 
record  No.  UT-779). 

By  letter  dated  September  30, 1992, 
Utah  resf)onded  by  submitting 
additional  explanatory  information  and 
a  revised  amendment  (administrative 
record  No.  UT-788).  Utah  proposed  to 
revise  Utah  Admin.  R.  645-301-553.130 
and  523,  requirements  for  highwall  and 
highwall  remnant  stability  and 


demonstrations  by  the  operator  of 
stability  and  safety;  Utah  Admin.  R. 
645-301-553.510,  520,  and  521. 
backfilling  and  grading  of  previously 
mined  areas;  and  Utah  Admin.  R.  645- 
301-553.650  and  652.  AOC  highwall 
retention  criteria. 

OSM  announced  receipt  of  the  revised 
amendment  in  the  December  9, 1992, 
Federal  Register  (57  FR  58171),  and,  in 
the  same  notice,  reopened  and  extended 
the  public  comment  period  and 
provided  opportunity  for  a  public 
hearing  on  the  adequacy  of  the 
amendment  considering  the  additional 
materials  submitted  (administrative 
record  No.  UT-807).  The  comment 
period  closed  December  24, 1992. 

III.  Director's  Findings 

After  a  thorough  review,  pursuant  to 
SMCRA  and  the  Federal  regulations  at 
30  CFR  732.15  and  732.17,  the  Director 
finds,  with  certain  exceptions  and 
additional  requirements,  that  the 
proposed  amendment  as  submitted  by 
Utah  on  April  30, 1992,  and  as  revised 
by  it  on  September  30, 1992,  is  not 
inconsistent  with  SMCRA  and  the 
Federal  regulations. 

1 .  Nonsubstantive  Pevisions  to  Utah 's 
Regulations  i 

Utah's  proposed  revisions  to  the 
following  previously-approved 
regulations  are  nonsubstantive  in  nature 
and  consist  of  minor  editorial, 
punctuation,  and  codification  changes. 
Corresponding  Federal  provisions,  if 
any  exist,  are  listed  in  parentheses: 

Utah  Admin.  R.  64S-100-200  (30  CFR  701.5). 

definition  of  "highwall;" 
Utah  Admin.  R.  64^301-553.100  (30  CFR 

816.102(a)).  backfilling  and  grading  of 

disturtied  areas; 
Utah  Admin.  R.  645-301-553.130  (30  CFR 

816.102(a)(3)),  1.3  static  safety  factor. 
Utah  Admin.  R.  645-301-553.620  (30  CFR 

816.102(k)(3)(ii))),  incomplete 

elimination  of  highwalls  in  previously 

mined  areas; 
Utah  Admin.  R.  645-301-553.630  and  .631 

(30  CFR  816.102(k)(3)  and  (k)(3)(i)), 

required  regulatory  authority  approval 

for  mountaintop  removal  operations; 
Utah  Admin.  R.  64S-301-553.632  and  .633 

(30  CFR  816.102(k)(l)  and  (2)),  AOC 

variance  criteria;  and 
Utah  Admin.  R.  645-301-553.655,  exemption 

from  obtaining  a  variance  from  AOC 

requirements. 

The  proposed  revisions  to  these 
previously-approved  Utah  regulations 
ard  nonsubstantive  in  nature,  and  the 
Director  finds  that  these  proposed  Utah 
regulations  are  not  inconsistent  with 
SMCRA  and  the  Federal  regulations. 
The  Director  approves  these  proposed 
rules. 


2.  Utah  Admin.  R.  645-301-553, 
Placement  of  Material  in  Road  and 
Portal  Pad  Embankments  Located  or. 
the  Downslope 

Utah  proposes  to  delete  the  phrase 
"Iflor  the  purpwDses  of  underground  coal 
mining  and  reclamation  activities"  from 
existing  Utah  Admin.  R.  645-301-553, 
which  allows  the  placement  of  material 
in  road  and  portal  pad  embankments  on 
the  downslope  as  long  as  (1)  the 
material  used  and  the  embankment 
design  comply  with  Utah  Admin.  R. 
645-301-500  through  700  (Utah's 
engineering,  geology,  and  hydrology 
performance  standards),  and  (2)  and  the 
material  is  moved  and  placed  in  a 
controlled  manner.  The  effect  of  this 
proposed  deletion  is  that  this  rule 
would  now  allow  surface  as  well  as 
underground  mining  operations  to  place 
material  in  road  and  portal  pad 
embankments  located  on  the  downslope 
as  long  as  the  applicable  Utah 
engineering,  geology,  and  hydrology 
performance  standards  are  met,  and  the 
material  is  moved  and  placed  in  a 
controlled  manner. 

There  is  no  current  Federal 
counterpart  provision  to  this  State 
provision.  However,  prior  to  a  Federal 
rulemaking  action  on  May  24, 1983  (48 
FR  23356),  that  took  effect  on  June  23. 
1983.  the  Federal  regulations  did 
contain  a  provision  at  former  30  CFR 
826.12(a)(2)  pertaining  to  operations  on 
steep  slopes.  Former  30  CFR 
826.12(a)(2)  was  substantively  similar  to 
proposed  Utah  Admin.  R.  645-301-553 
to  the  extent  that  it  also  allowed  the 
placement  of  material  in  road 
embankments  located  on  the 
downslope,  as  long  as  the  material  used 
and  embankment  design  complied  with 
the  requirements  of  30  CFR  8 1 6. 1 50 
through  816.180  or  817.150  through 
817.180,  and  the  material  was  moved 
and  placed  in  a  controlled  manner. 

Former  30  CFR  826.12(a)(2)  was 
promulgated  as  part  of  the  permanent 
program  regulations  on  March  13, 1979 
(44  FR  14902, 15454)  to  respond  to 
comments  received  by  OSM  on  the 
proposed  permanent  program 
regulations,  which  were  published  on 
September  18. 1978  (43  FR  41662, 
41925).  Specifically,  certain 
commenters  were  concerned  the 
language  originally  proposed  at  30  CFR 
826.12(a),  which  prohibited  the 
placement  of  spoil,  waste  materials,  or 
debris  on  the  downslope  in  steep-slope 
areas,  would  prohibit  tbe  construction 
of  access  and  haul  roads  into  permit 
areas  because  spoil  could  not  be  placed 
on  the  downslope,  and  road  fills  could 
not  be  constructed.  Stating  that  it  agreed 
that  haul  roads  are  essential  for  access 
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to  the  mine  area.  OSM  added  the 
language  at  former  30  CFR  826.12(a)(2) 
to  clarify  that  30  CFR  826.12(a)(1) 
(originally  proposed  as  30  CFR 
826.12(a))  did  not  prohibit  the 
construction  of  access  and  haul  roads 
(44  FR  14902, 15290-15291.  March  13. 
1979). 

On  May  24. 1983  (48  FR  23356).  OSM 
promulgated  a  final  rule  that,  among 
other  things,  moved  the  prohibitions  of 
former  30  CFR  826.12(a)(1)  to  30  CFR 
816.107(b)  for  surface  mining  activities 
and  to  30  CFR  817.107(b)  for 
underground  mining  activities.  In  the 
same  rulemaking  action.  OSM  deleted 
former  30  CFR  826.12(a)(2)  from  the 
regulations.  OSM  provided  its  rationale 
for  deleting  former  30  CFR  826.12(a)(2) 
in  the  proposed  rule  published  on  June 
21. 1982  (47  FR  26754).  OSM  reasoned 
that  the  provision  was  not  necessary 
and  could  be  removed  from  the  rules 
because  roads  are  structures,  and  the 
prohibitions  of  former  30  CFR 
826.12(a)(1)  (current  30  CFR  816.107(b) 
and  817.107(b))  concern  only  such 
materials  as  spoil  and  debris  (47  FR 
26754,  26765.  June  21. 1982).  In  other 
words,  the  former  30  CFR  826.12(a)(2) 
was  not  necessary  because  the 
prohibitions  of  former  30  CFR 
826.12(a)(1)  (current  30  CFR  B16.107(b) 
and  817.107(b))  were  never  meant  to 
prohibit  the  construction  of  access  and 
haul  roads. 

The  Director  finds  that  Utah's 
proposed  revision  to  Utah  Admin.  R. 
645-301-553  is  not  inconsistent  with 
the  rationale  OSM  set  forth  in  the  above- 
cited  rulemaking  regarding  the  deletion 
of  former  30  CFR  826.12(a)(2)  (47  FR 
26754.  26765.  June  21, 1982).  The 
Director  interprets  the  State  provision  at 
proposed  Utah  Admin.  R.  645-301-553 
in  a  manner  consistent  with  the 
rationale  set  forth  in  this  former 
rulemaking.  That  is,  the  Director 
interprets  the  State  provision  as  merely 
clarifying  that  nothing  in  the  approved 
Utah  State  program,  including  Utah 
Admin.  R.  645-302-234.200 
(counterpart  provision  to  former  30  CFR 
826.12(a)(1),  current  30  CFR  816.107(b) 
and  817.107(b)),  prohibits  the 
construction  of  access  and  haul  roads. 

The  Director  notes  that  the  State 
provision  at  proposed  Utah  Admin.  R. 
645-301-553  differs  from  the  former 
Federal  regulation  at  30  CFR 
826.12(a)(2)  in  two  respects.  However, 
neither  of  these  differences  makes  the 
proposed  rule  less  stringent  than 
SMCRA  or  less  effective  than  the 
Federal  regulations.  The  first  difference 
is  that  the  State  provision,  unlike  the 
former  Federal  provision,  applies  to 
placement  of  material  not  only  in  road 
embankments,  but  also  in  portal  pad 


embankments  located  on  the 
downslope.  In  a  final  rule  Federal 
Register  notice  dated  December  13. 
1982.  the  Secretary  previously  approved 
Utah's  portal  pad  embankment 
provision  included  in  the  current 
proposed  rule  as  being  consistent  with 
former  30  CFR  826.12(a)  (47  FR  55672. 
55674).  The  second  difl^erence  is  that  the 
State  provision,  unlike  the  former 
Federal  provision,  is  not  limited  to 
steep-slope  mining  areas.  Utah's 
regulation  of  nonsteep-slope  mining 
areas  is  not  inconsistent  with  30  CFR 
816.107(b)  and  817.107(b)  or  any  other 
Federal  regulations. 

Based  upon  the  interpretation  and 
analysis  above,  the  Director  interprets 
the  State  provision  to  mean  that  nothing 
in  the  Utah  regulations,  either  at  Utah 
Admin.  R.  64S-302-234.200  or  at  Utah 
Admin.  R.  645-301-553.  is  meant  to 
prohibit  the  construction  of  access  and 
haul  roads  or  the  construction  of  portal 
pads,  either  in  steep-slope,  or  in 
nonsteep-slope  areas,  as  long  as  the 
material  is  moved  and  placed  in  a 
controlled  manner  and  applicable 
performance  standards  are  met  On  this 
basis,  the  Director  (1)  finds  that 
proposed  Utah  Admin.  R.  645-301-553 
is  not  inconsistent  with  the  Federal 
regulations  and  (2)  approves  the 
proposed  rule. 

3.  Proposed  Amendment  Provisions 
Dealing  With  Exceptions  to  SMCRA's 
Requirement  for  the  Elimination  of  all 
High  walls 

(A)  Background  Information 

(1)  SMCRA 's  requirement  to  eliminate 
highwalls.  Section  515(b)(3)  of  SMCRA 
requires  that  all  mined  land  be 
backfilled  and  graded  and  returned  to 
AOC.  Section  515(b)(3)  also  expressly 
requires  that  to  achieve  AOC,  all 
highwalls  must  be  eliminated.  The 
statutory  requirement  to  eliminate  all 
highwalls  is  implemented  in  the  Federal 
regulations  at  30  CFR  816.102(a)(2)  and 
817.102(a)(2).  The  legislative  history  of 
SMCRA  reveals  that  "the  elimination  of 
highwalls  (and  the]  return  of  the  land  to 
lAOCl  *  •  •  are  among  the  standards 
critical  to  the  elimiriation  of  the  worst 
efiects  of  coal  surface  mining."  In  re 
Permanent  Surface  Min.  Regulation 
Litigation.  620  F.  Supp.  1519. 1573 
(D.D.C  1985)  (quoting  H.R.  Rep.  No. 
218, 95th  Cong.,  1st  Sess.  85  (1977).  U.S. 
Code  Cong,  ft  Admin.  News.  1977. 621). 

The  following  excerpts  from  the 
legislative  history  are  Informative: 

The  Senate  amendmeat  provided  a 
variance  to  the  (AOC)  and  backfilling 
highwalls  completely  for  a  wide  range  of  post 
mining  land  uses.  In  addition,  if  "sound 
engineering  technology"  indicated  that  the 


highMrall  could  not  be  completely  backfilled, 
then  the  operator  would  have  been  required 
to  reduce  the  highwall  to  the  maximum 
extent  consistent  with  "sound  engineering 
technology"  and  develop  a  revegetation  plan 
that  is  "reasonably  calculated"  to  screen  the 
remaining  highwall  within  5  years.  H.R.  2 
included  no  such  provision. 

Conferees  agreed  on  a  modified  variance  to 
the  (AOC)  standard  which  requires  that  all 
highwalls  are  to  be  completely  backfilled  in 
every  instance.  •  •  •  Conferees  did  not 
adopt  the  "sound  engineering  technulogy" 
provision  of  S.  7. 

H.R.  Rep.  No.  95-493.  95th  Cong..  1st 
Sess.  106-109  (1977)  (emphasis  added). 

H.R.  25  required  the  elimination  of 
"depressions"  and  this  language,  which  Mras 
a  holdover  from  a  very  early  draft  of  the  bill. 
causes  some  confusion.  What  is  crucial  is  the 
elimination  of  (U  highwalls,  and  (2)  spoil 
piles  in  all-cases,  with  no  exceptions. 

H.R.  Rep.  No.  94-1445.  94th  Cong..  Ist 
Sess.  8.  n.  3  (1976)  (emphasis  added). 

Numerous  court  decisions  have  also 
emphasized  the  importance  of  highwall 
elimination  to  SMCRA's  regulatory 
scheme.  See  e.g.  National  Wildlife 
Federation  v.  Lujan,  733  F.  Supp.  419 
(D.D.C  1990);  In  re  Permanent  Surface 
M/n/ng  Litigation.  620  F.  Supp.  1519 
(D.D.C  1985);  In  re  Permanent  Surface 
Mining  Regulation  Litigation,  21  ERC 
1193  (D.D.C  1984).  See  also  River 
Processing.  Inc..  76 IBLA  129  (1983), 
affd.  River  Processing.  Inc.  v.  Clark.  No. 
83-316  (ED.  Ky.  May  2, 1985);  Grafton 
Coal  Co..  Inc..  3  IBSMA  175.  88  I.D.  613 
(1981);  Tallage  Creek  Elkhorn  Mining 
Co..  2  IBSMA  341.  87  I.D.  570  (1980). 

(2)  Exceptions  to  SMCRA's 
requirement  for  elimination  of  all 
hi^walls.  There  are  three  specific 
exceptions  to  SMCRA's  requirement  for 
elimination  of  all  highwalls  that  have 
been  recognized  by  OSM.  either  in  the 
Federal  regulations  or  in  State  programs. 
Those  three  exceptions  are  referred  to  in 
this  dociunent  as  (1)  previously  mined 
areas;  (2)  continuously  mined  areas;  and 
(3)  the  AOC  alternative. 

(a)  Previously  mined  areas.  The  only 
exception  to  SMCRA's  requirement  for 
complete  elimination  of  ail  highwalls 
allowed  under  the  Federal  regulations 
concerns  remining  operations  on 
previously  mined  areas.  See  30  CFR 
8ia.l06. 817.106.  and  819.19.  The 
approved  Utah  program  also  allows  an 
exception  to  the  requirement  for 
complete  elimination  of  all  highwalls 
for  previously  mined  areas.  See  Utah 
Admin.  R.  645-301-553.500. 

(b)  Continuously  mined  areas. 
Althou^  the  Federal  regulations  do  not 
contain  a  counterpart  provision,  OSM 
has  previously  approved  in  certain  State 
programs  another  exception  to  the 
requirement  to  eliminate  all  highwalls. 
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the  exception  for  continuously  mined 
areas.  This  exception  applies  only  to 

Ere-SMCRA  under^ground  mines  that 
ave  operated  continuously  from  before 
the  effective  date  of  SMCRA  (August  3. 
1977)  to  the  present.  OSM  has 
previously  approved  such  exceptions 
for  the  States  of  Kentucky  and  West 
Virginia.  Utah  now  proposes  to  add  this 
type  of  an  exception  to  their  State 
program.  The  proposed  Utah  exception 
for  continuously  mined  areas  is 
discussed  in  detail  below  at  finding  No. 
3(B). 

(c)  AOC  alternative  to  higbwall 
elimination  (AOC  alternative!.  OSM  has 
also  recognized  a  third  exception  to  the 
requirement  to  eliminate  all  highwalls. 
the  AOC  alternative.  In  addition  to 
Utah,  the  only  other  State  to  allow  this 
alternative  is  New  Mexico  (45  FR  86459, 
December  31. 1980).  The  Utah  AOC 
alternative  is  found  at  Utah  Admin.  R. 
645-301-553.650.  In  this  amendment, 
Utah  proposes  to  modify  this 
alternative.  The  current  proposals 
regarding  the  Utah  AOC  alternative  are 
discussed  in  detail  below  at  finding  No. 
3(C). 

(B)  Utah  Admin.  R.  645-301-553.510. 
.520.  and  .521,  Continuously  Mined 
Areas 

At  Utah  Admin.  R.  645-301-553.510, 
520.  and  521.  Utah  proposes  an 
exception  from  the  requirement  for 
complete  highwall  elimination  for 
underground  mining  operations  that 
created  highwalls  prior  to  August  3, 
1977.  the  effective  date  of  SMCRA,  and 
continued  operations  thereafter  where 
the  volume  of  all  reasonably  available 
spoil  is  demonstrated  in  writing  to  the 
Utah  Division  of  Oil.  Gas  and  Mining 
(Division)  to  be  insufficient  to 
completely  backfill  the  reaffected  or 
enlarged  highwall.  Under  these 
amended  provisions,  such  highwalls 
would  have  to  be  eliminated  to  the 
maximum  extent  technically  practical 
using  all  reasonably  available  spoil. 

The  Federal  backfilling  and  grading 
regulations  at  30  CFR  817.106(a).  (b). 
and  (b)(1)  allow  an  exception  from  the 
requirement  for  complete  highwall 
elimination  for  underground  mining 
operations  that  remine  highwalls  in 
previously  mined  areas,  which  means 
land  affected  by  surface  coal  mining 
operations  prior  to  August  3, 1977.  the 
effective  date  of  SMCRA.  that  have  not 
been  reclaimed  to  the  standards  of 
SMCRA.  See  58  FR  3466  (January  8. 
1993).  These  regulations  allow  for  the 
incomplete  elimination  of  such 
highwalls  where  the  volume  of  all 
reasonably  available  spoil  is  insufficient 
to  completely  backfill  the  reaffected  or 
enlarged  highwall. 


Utah's  proposed  rules  differ  from  the 
Federal  regulations  in  that  Utah 
proposes  to  extend  the  exception  for 
incomplete  highwall  elimination  to 
underground  mining  operations  where 
the  highwall  was  created  prior  to 
August  3. 1977,  but  continued  to  be 
used  thereafter. 

The  Director  has  approved  similar 
proposed  regulations  for  Kentucky  and 
West  Virginia  (52  FR  49398.  49399. 
December  31. 1987;  56  FR  21304, 
21330-21331,  May  23,  1990).  Utah's 
proposed  rules  and  Kentucky's  and 
West  Virginia's  approved  rules  address 
the  situation  of  operators  attempting  to 
reclaim  face-up  entry  areas  that  were 
created  prior  to  the  passage  of  SMCRA. 
Many  of  these  face-up  entry  areas  have 
been  in  existence  for  many  years  and 
the  earthen  material  necessary  to 
eliminate  the  face-up  entry  is  either  no 
longer  available  or  has  been  completely 
revegetated  and  its  handling  and  use 
would  cause  new  environmental 
damage  and  disruption.  This  problem  is 
unique  to  underground  mines  where 
highwall  areas  do  not  move  with  the 
coal  removal  operations  (as  with  surface 
mines)  but  exist  in  a  static  state  for 
many  years.  The  problem  is  not 
encountered  in  surface  mines  where 
post-SMCRA  operations  are  continually 
creating  new  highwalls  rather  than 
extracting  coal  from  pre-SMCRA 
highwall  areas. 

In  passing  SMCRA.  Congress 
addressed  the  surface  impacts  of 
underground  mining  and  surface 
extraction  of  coal  in  a  generally  similar 
manner,  but  it  did  provide  for  important 
differences.  In  section  516  of  SMCRA, 
Congress  affirmatively  established 
certain  performance  standards 
applicable  to  underground  mines  and 
incorporated  by  reference  other 
performance  standards  at  section  515. 
One  of  the  performance  standards 
incorporated  by  reference,  section 
515(b)(3),  requires  highwall  elimination. 
However,  section  516(b)(10)  also 
charges  that  the  Secretary  shall  make 
such  modifications  in  the  requirements 
imposed  by  this  subparagraph  as  are 
necessary  to  accommodate  the  distinct 
difference  between  surface  and 
underground  coal  mining.  . 

For  the  Kentucky  and  West  Virginia 
provisions,  the  Director  exercised  his 
authority  as  the  Secretary's  designee  to 
consider  these  distinct  differences 
between  surface  and  underground 
mines  and  approved  them.  The  Director 
reasoned  that  the  provisions  provided 
equitable  treatment  for  pre-SMCRA 
mines  that  have  operated  continuously 
since  before  the  effiective  date  of 
SMCRA.  They  also  afford  the  same 
variance  from  AOC  requirements  as  is 


provided  in  30  CFR  817.106  for 
remining  sites  where  operation  of  a  pre- 
SMCRA  mine  has  been  interrupted  and 
mining  was  begun  again  at  the  sites  af^er 
the  effective  date  of  SMCRA. 

For  the  same  reasons  discussed  above 
for  the  Kentucky  and  West  Virginia 
proposed  rules,  the  Director  finds  that 
Utah's  proposed  rules  at  Utah  Admin.  R. 
645-301-553.510.  .520,  and  .521  are  not 
inconsistent  with  the  Federal 
regulations  at  30  CFR  817.106(a).  (b). 
and  (b)(1)  or  any  other  requirements  of 
the  Federal  regulations  or  SMCRA. 
insofar  as  they  apply  to  underground 
mining  operations  that  operated  prior  to 
August  3. 1977.  and  have  continuously 
operated  since  that  lime.  On  this  basis, 
the  Director  approves  the  proposed 
rules.  However,  with  respecl  to 
continuously  mined  areas,  the  Director 
wishes  to  emphasize  that  the  exception 
to  the  requirement  to  completely 
eliminate  all  highwalls  should,  like  the 
similar  exception  for  previously  mined 
areas,  be  narrowly  construed  and  should 
ensure  that  the  highwall  is  removed  to 
the  maximum  extent  technically 
practical.  See  48  FR  41720.  41729 
(September  16.  1983).  Thus,  for 
example,  where  an  underground  mining 
operation  has  been  continuously  mined 
since  before  the  effective  date  of 
SMCRA  (August  3.  1977)  and  contains 
both  pre-  and  post-SMCRA  face-up  or 
portal  areas,  this  exception  must  be 
understood  as  applying  only  to  the  pre- 
SMCRA  face-up  areas.  Any  post-SMCRA 
portal  areas  within  the  same  mining 
operation  must  comply  with  the 
requirement  to  completely  eliminate  all 
highwalls.  The  Director  interprets 
Utah's  proposed  exception  for 
continuously  mined  areas  in  this 
limited  fashion. 

(C)  Utah  Admin.  R.  645-301-553.650. 
AOC  Alternative  to  Highwall 
Elimination  (AOC  Alternative) 

The  Utah  AOC  alternative  to 
SMCRA 's  requirement  for  the  complete 
elimination  of  all  highwalls  was 
approved  by  the  Secretary  of  the  Interior 
on  December  13. 1982  (47  FR  55672. 
556/3).  Prior  to  December  13.  1982. 
Utah  had  submitted  two  earlier 
proposals  for  an  AOC  alternative,  both 
of  which  were  rejected  by  OSM.  See  45 
FR  70481.  70485-70486  (October  24, 
1980)  and  46  FR  5899,  5901-5902 
(January  21.  1981).  In  the  rulemakings 
concerning  the  Utah  AOC  alternative. 
OSM  made  it  clear  that  such  an 
alternative  was  allowable  only  where 
unique  topographic  conditions  existed 
that  causad  a  conflict  between  SMCRA 's 
requirement  for  achieving  AOC  and  the 
requirement  for  the  complete 
elimination  of  all  highwalls.  OSM 
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reasoned  that  while  SMCRA  repeatedly 
and  consistently  requires  the 
elimination  of  highwalls.  it  also  requires 
the  mined  area  to  be  restored  to  AC)C. 
Thus,  when  certain  unique  topographic 
conditions  exist,  such  as  when  the  area 
to  be  mined  has  natural  cliff-type 
features,  these  apparently  contradictory 
statutory  requirements  must  be 
harmonized  in  a  reasonable  manner. 
OSM  repeatedly  emphasized  that  the 
AOC  alternative  must  be  treated  as  a 
carefully  limited  exception  to  SMQlA's 
requirement  to  eliminate  highwalls.  The 
proposed  amendments  to  Utah's  AOC 
alternative  are  discussed  in  detail 
below. 

( 1 }  Requirement  for  regulatory 
authority  approval  of  the  AOC 
alternative.  Existing  LMah  Admin.  R. 
645-301-553.650  requires  an  operator 
to  obtain  Utah's  approval  for  any 
highwalls  that  the  operator  wishes  to 
retain  in  the  postmining  landscape. 
Utah  proposes  to  revise  Utah  Admin.  R. 
645-301-553.650  to  indicate  that  a 
retained  highwall  will'be  considered  to 
be  consistent  with  AOC  requirements 
and  will  not  require  a  variance  from  the 
AOC  requirements  where  the  operator 
establishes  that  the  highwall  is  in 
compliance  with  the  highwall  retention 
criteria  at  Utah  Admin.  R.  645-301- 
553.651  through  .655.  Whereas  the 
existing  rule  requires  the  operator  to 
obtain  Utah's  approval  of  any  highwalls 
proposed  to  be  retained,  the  revised  rule 
would  only  require  the  operator  to 
"establish"  that  the  retained  highwall 
meets  the  criteria  of  Utah  Admin.  R. 
645-301-553.651  through  655. 

Although  there  are  no  Federal 
regulations  that  directly  correspond  to 
Utah's  proposed  rules,  there  are  certain 
Federal  regulations  that  are  analogous  in 
that  they  address  procedures  for  AOC 
determinations  by  the  regulatory 
authority.  For  instance,  the  Federal 
regulations  at  30  CFR  816.102|k)(3)(ii) 
and  817.102(k)(l)  allow  a  postmining 
slope  to  vary  from  AOC  if  approval  is 
obtained  from  the  regulatory  authority 
in  accordance  with  30  CFR  785.16. 
These  Federal  regulations  differ  from 
Utah's  proposed  rule  in  that  the  Federal 
regulations  address  a  variance  from 
AOC  while  Utah's  proposed  rule 
addresses  a  variance  from  the 
requirement  to  eliminate  highwalls. 
However,  these  Federal  regulations  are 
pertinent  in  that  they  set  forth  a  process 
that  the  regulatory  authority  is  required 
to  follow  in  making  AOC 
determinations. 

While  proposed  Utah  Admin.  R.  645- 
301-553.650  would  require  an  operator 
to  establish  that  a  highwall  could  be 
retained  because  it  would  be  in 
compliance  with  Utah's  AOC  alternative 


requirements,  the  proposed  rule  does 
not  explicitly  state  that  the  operator 
would  submit  this  documentation  to 
Utah,  and  Utah  would  make  a  written 
decision  on  it.  Moreover,  there  is  at  least 
one  criterion  which  an  operator  must 
establish  before  obtaining  approval  to 
retain  a  highwall  under  the  AOC 
alternative  that  is  not  specifically 
included  in  proposed  Utah  Admin.  R. 
645-301-553.650.  That  criterion  is  the 
stability  requirement  at  proposed  Utah 
Admin.  R.  645-301-553.523  (discussed 
in  further  detail  in  finding  No.  3(D) 
below). 

The  analogous  Federal  regulations  at 
30  CFR  816.102(k)(3)(ii)  and 
817.102(k)(l)  explicitly  require 
operators  to  obtain  the  regulatory 
authority's  approval  for  determinations 
relating  to  AOC.  Because  Utah's 
proposed  rule  at  Utah  Admin.  R.  645- 
301-553.650  does  not  explicitly  require 
operators  to  obtain  Utah's  approval  of 
retained  highwalls,  the  Director  finds 
that  the  proposed  rule  is  inconsistent 
with  the  Federal  regulations  at  30  CFR 
816.102(k)(3)(ii)  and  817.102(k)(l).  The 
Director  does  not  approve  proposed 
Utah  Admin.  R.  645-301-553.650  and 
requires  Utah  to  revise  it  to  require  that, 
prior  to  obtaining  Utah's  approval  for 
highwalls  to  be  retained,  the  operator 
must  establish  and  Utah  must  find  in 
writing  thot  any  proposed  highwall  will 
comply  with  the  AOC  criteria  at  Utah 
Admin.  R.  645-301-553.651  through 
655  and  the  stability  requirement  at 
Utah  Admin.  R.  64.5-301-553.523. 

(2)  Utah  Admin.  R.  645-301-553.651. 
height  and  length  requirements  of 
retained  highwalls.  At  Utah  Admin.  R. 
645-301-553.651.  Utah  proposes  that  in 
order  for  a  retained  highwall  to  be 
considered  to  be  consistent  with  AOC, 
the  highwall  cannot  be  significantly 
greater  in  length  than  any  natural  cliff- 
like escarpments  removed  or  physically 
altered  by  the  mining  process  and 
cannot  be  significantly  greater  in  height 
than  existing  cliffs  in  the  surrounding 
area. 

Utah's  proposed  rule  sets  a  standard 
for  the  length  of  a  retained  highwall  that 
is  based  upon  the  length  of  natural  cliffs 
or  escarpments  that  are  disturbed  by  the 
mining  operation.  This  differs  from 
Utah's  proposed  highwall  height 
standard  that  is  baset^  upon  the  height 
of  undisturbed  cliffs  or  escarpments  in 
the  surrounding  area. 

The  length  component  of  proposed 
Utah  Admin.  R.  645-301-553.651  is  not 
inconsistent  with  section  515(b)(3)  of 
SMCRA.  which  requires  mining 
operations  to  restore  the  land  to  AOC. 
However,  the  height  component  of 
proposed  Utah  Admin.  R.  645-301- 
553.651  is  inconsistent  with  the 


assumptions  upon  which  the  Secretary 
previously  based  his  approval  of  Utah's 
AOC  alternative.  Although  the  term 
"surrounding  area"  is  unchanged  from 
the  existing  rule  that  the  Secretary 
approved  as  part  of  the  Utah  AOC 
alternative,  it  is  clear  from  the  preamble 
discussions  of  the  existing  rule  that  the 
Secretary  approved  Utah's  AOC 
alternative  only  for  those  cases  where 
the  retained  highwall  actually  resulted 
in  AOC  (45  FR  70481.  70485-70486. 
October  24.  1980;  and  46  FR  5899. 
5901-5902.  January  21. 1981).  Proposed 
Utah  Admin.  R.  645-301-553.651 
would  allow  retained  highwalls  to  have 
heights  that  were  not  necessarily 
comparable  with  those  of  cliffs  or 
escarpments  that  were  replaced  or 
disturbed  by  the  mining  operations. 
Because  the  proposed  rule  would  allow 
the  retention  of  highwalls  that  were 
significantly  greater  in  height  than  those 
replaced  or  disturbed  by  the  mining 
operations,  it  would  resuh  in  a 
condition  that  was  not  AOC.  This  is  not 
in  accordance  with  the  approved  Utah 
AOC  alternative  and  is  less  stringent 
than  section  515(b)(3)  of  SMCRA.  which 
requires  mining  operations  to  restore  the 
land  to  AOC. 

For  these  reasons,  the  Director  finds 
that  proposed  Utah  Admin.  R.  645-301- 
553.651  is  not  in  accordance  with  the 
Secretary's  approval  of  the  Utah  AOC 
alternative  and  is  less  stringent  than 
section  515(b)(3)  of  SMCRA.  The 
Director  does  not  approve  the  proposed 
rule  because  it  would  allow  the  height 
of  retained  highwalls  to  be  based  upon 
the  height  of  undisturbed  cliffs  or  cliff- 
like escarpments  in  the  surrounding 
area,  rather  than  the  height  of  cliffs  or 
cliff-like  escarpments  that  were  replaced 
or  disturbed  by  the  mining  operations. 
The  Director  requires  Utah  to  submit  a 
proposed  amendment  for  highwall 
retention  and  AOC  at  Utah  Admin.  R. 
645-301-553.651  restricting  the  height 
of  retained  highwalls  to  the  height  of 
clilTs  or  cliff-like  escarpments  that  were 
replaced  or  disturbed  by  the  mining 
operations. 

(3)  Utah  Admin.  R.  645-301-553.652. 
replacement  of  a  preexisting  cliff  or 
similar  natural  premining  feature  with  a 
retained  highwall,  and  date  of 
applicability  of  these  rules.  At  Utah 
Admin.  R.  645-301-553.652.  Utah 
proposes  that  in  order  for  a  retained 
highwall  to  be  consistent  with  AOC 
requirements,  the  retained  highwall 
must  replace  a  preexisting  cliff  or 
similar  natural  premining  feature  and 
resemble  the  structure,  composition, 
and  function  of  the  natural  cliff  it 
replaces  or  enhances. 

As  discussed  in  finding  No.  4(b)(i)  of 
the  October  24. 1980,  Federal  Register 
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(45  FR  70481.  70486).  the  Secretary 
found  in  his  decision  on  Utah's 
originally  proposed  AOC  alternative 
that  the  mandate  of  section  515(b)(3)  of 
SMCRA  to  restore  the  land  to  AOC  with 
all  highwalls  eliminated  contains  an 
inherent  contradiction  when  it  is 
applied  to  specific  areas  of  Utah  with  its 
natural  benches  and  steep  topography. 
In  such  terrain,  the  elimination  of 
highwalls  would  not  restore  the  land  to 
AOC,  since  the  original  contour  was  a 
natiual  cliff  that  was  similar  in  its 
contour  to  high  wall.  The  Secretary 
decided  to  harmonize  these  apparently 
contradictory  requirements  by 
approving  the  Utah  AOC  alternative  as 
a  carefully  limited  exception  to 
SMCRA's  requirement  for  highwall 
elimination  for  the  above-described 
situations.  See  45  FR  70481,  70485- 
70486  (October  24, 1980);  46  FR  5899, 
5901-5902  (January  21.  1981);  47  FR 
55672,  55673  (December  13. 1982). 

After  the  Secretary's  approval  of  the 
Utah  AOC  alternative,  the  Utah  Board  of 
Oil,  Gas  and  Mining  interpreted  the 
AOC  alternative  to  allow  the  retention 
of  highwalls  when  no  similar  natural 
features  existed  in  the  disturbed  area 
prior  to  mining.  On  January  9, 1991, 
OSM  sent  a  letter  to  Utah  in  accordance 
with  30  CFR  732.17  notifying  Utah  that 
the  Bckard's  interpretation  was 
inconsistent  with  the  assumptions  upon 
which  the  Secretary  based  his  approval 
of  the  Utah  AOC  alternative.  OSM 
stated: 

Since  the  Utah  rule  as  interpreted  by  the 
Board  no  longer  meets  Federal  requirements, 
the  State  program  must  be  amended  to 
restore  consistency  with  SMCRA. 
Specifically,  the  State  must  require  that  ail 
highwalls  created  or  affected  by  a  mining 
operation  be  eliminated  except  to  the  extent 
that  they  qualify  for  the  remining  exemption 
or  replace  natural  features  of  a  similar  nature. 
Any  residual  highwalls  must  closely 
resemble  natural  premining  features  In  size, 
form  and  function. 

Also,  in  the  February  12. 1990,  decision  in 
NWFv.  Lujan.  the  U.S.  District  Court  for  the 
District  of  Columbia  ruled  that  regulations 
which  contradict  a  statutory  provision  cannot 
be  considered  as  being  of  any  effect  for  any 
portion  of  the  time  they  existed  (Mem.  Op. 
at  35-42).  Therefore,  since  highwall 
elimination  is  a  fundamental  requirement  of 
SMCRA,  the  amendment  must  include  a 
provision  stating  that  its  requirements  apply 
to  all  highwralb  created  or  affected  after 
(August  3. 1977,1  the  efiactive  date  of 
SMCRA 

Therefore,  in  this  30  CFR  part  732 
notification.  OSM  addressed  the 
requirements  for  Utah  (1)  to  submit  a 
State  program  amendment  that  allowed 
highwalls  to  be  retained  pursuant  to  the 
Utah  AOC  alternative  only  when  they 
replaced  natural  features  of  a  similar 


nature  and  closely  resembled  natural 
premining  features  in  size,  form,  and 
function,  and  (2)  to  make  such  highwall 
retention  requirements  applicable  to  all 
highwalls  created  or  reaffected  af^er 
August  3. 1977.  OSM  addresses  those 
two  requirements  separately  below. 

(a)  Replacement  of  a  preexisting  cliff 
or  similar  natural  premining  feature 
with  a  retained  highwall.  The  Director 
finds  that  proposed  Utah  Admin.  R. 
645-301-553.652.  which  allows 
highwalls  to  be  retained  only  if  they 
replace  a  preexisting  cliff  or  similar 
natural  premining  feature,  is  in 
accordance  with  the  Secretary's 
approval  of  the  Utah  AOC  alternative 
and  section  515(b)(3)  of  SMCRA,  which 
requires  operators  to  restore  the  AOC  of 
the  land. 

(b)  Applicability  date.  On  November  6 
and  7, 1991.  Utah  met  with  OSM  and 
discussed  this  highwall  retention  issue 
(administrative  record  No.  UT-693).  In 
response  to  the  30  CFR  part  732  letter. 
Utah  on  April  30. 1992.  submitted  the 
proposed  amendment  to  the  highwall 
retention  and  reclamation  rules  at  Utah 
Admin.  R.  645-100-200  and  645-103- 
553.  through  553.655  that  are  the  subject 
of  this  Federal  Register  notice.  In 
accordance  with  its  interpretation  of 
discussions  at  the  November  6  and  7, 

1991,  meeting,  Utah  proposed  that  it 
would  not  apply  the  proposed  rules 
requiring  the  backfilling  and  grading  of 
highwalls  to  mine  sites  or  structures  for 
which  reclamation  had  been  initiated 
prior  to  the  date  Utah's  proposed  rules 
are  put  into  effect. 

On  September  10. 1992.  OSM  sent  to 
Utah  an  issue  letter  for  this  proposed 
amendment  in  which  it  reconsidered  its 
position  for  the  date  of  applicability  of 
Utah's  proposed  highwall  retention  and 
reclamation  rules.  OSM  stated  that 
incomplete  highwall  elimination  by 
Utah  mining  operations  would  be 
allowed  pursuant  to  the  currently 
approved  Utah  AOC  alternative  only  if 
prior  to  Jime  2. 1992.  the  date  of  OSM's 
proposed  rule  Federal  Register  notice 
for  the  amendment,  final  backfilling  and 
grading  was  completed  and  the  bond 
was  released  imder  phase  I 
requirements  in  accordance  with  the 
State  counterpart  of  section  519(cHl)  of 
SMCRA. 

On  September  30, 1992.  Utah 
resubmitted  the  proposed  highwall 
retention  amendment  and  indicated 
only  that  It  had  "taken  note"  of  OSM's 
conunents  regarding  the  applicability 
date  for  the  proposed  ndes. 

Although  OSM  has  seriously 
considered  the  alternate  applicability 
dates  discussed  in  the  November  6  and 
7, 1991,  meeting  and  the  September  10, 

1992.  issue  letter,  it  now,  after  further 


review  and  analysis,  reaffirms,  with 
clarification  and  slight  modification,  its 
original  position  for  an  applicability 
date  of  August  3, 1977,  as  stated  in  the 
January  9. 1991.  30  CFR  part  732  letter 
to  Utah.  OSM  believes  that  August  3. 
1977.  is  the  appropriate  applicability 
date,  as  was  stated  in  the  January  9. 
1991.  letter.  However,  since  the  Utah 
program  did  not  contain  an  approved 
AOC  alternative  prior  to  December  13, 
1982  (47  FR  55672.  55673),  the 
applicability  date  for  proposed  Utah 
Admin.  R  645-301-553.652.  which 
explicitly  limits  the  Utah  AOC 
alternative,  cannot  be  any  earlier  than 
that  date.  Accordingly.  OSM  is  requiring 
that  the  added  provision  at  Utah  Admin. 
R.  645-301-553.652  have  an 
applicability  date  of  December  13. 1982. 
Ine  applicability  date  of  Utah  Admin. 
R.  645-301-553.652  is  the  same  as  the 
applicability  date  of  the  AOC  alternative 
itself  and  the  requirements  of  Utah 
Admin.  R.  645-301-553.652  must  apply 
to  any  highwall  retained  pursuant  to  the 
Utah  AOC  alternative. 

Prior  to  December  13. 1982.  the  Utah 
program  did  not  contain  an  approved 
AOC  alternative.  Therefore,  no  such 
alternative  to  the  requirement  to 
completely  eliminate  all  highwalls  was 
available  to  Utah  operators  prior  to 
December  13, 1982.  Accordingly,  unless 
a  particular  highwall  qualified  for  the 
Utah  exception  for  remining  operations 
on  previously  mined  areas  (currently  at 
Utah  Admin.  R  645-301-553.500).  the 
approved  Utah  program  required  the 
elimination  of  all  highwalls  t}etween  the 
dates  of  August  3. 1977,  and  December 
13. 1982. 

The  Director  believes  that  an 
applicability  date  of  December  13, 1982. 
for  proposed  Utah  Admin.  R  645-301- 
553.652  is  not  only  allowed  by.  but  is 
mandated  by  SMCRA.  As  discussed  in 
finding  No.  3(A)  above,  SMCRA's 
requirement  for  the  elimination  of  all 
highwalls  was  deemed  by  Congress  to 
be  one  of  the  law's  most  essential 
environmental  protection  performance 
standards.  Accordingly,  any  exception 
from  this  requirement  must  be  carefully 
limited  in  scope.  The  Utah  AOC 
alternative  that  OSM  approved  on 
December  13. 1982.  was  approved  based 
upon  that  understanding. 

The  Director  does  not  oelieve  that  this 
determination  regarding  the 
applicability  date  of  December  13. 1982, 
constitutes  retroactive  rulemaking 
because  the  requirements  of  Utah 
Admin.  R  645-301-553.652,  if  not 
explicitly  stated  in  the  Utah  program 
prior  to  submission  of  this  amendment, 
were  implicitly  i>art  of  the  Utah  program 
since  the  time  the  Utah  AOC  alternative 
was  first  approved  by  OSM.  As 
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discussed  in  finding  hk>s.  3(A)  and  3(C) 
above.  OSM  has  consistently 
maintained  that  this  AOC  alternative  is 
limited  to  circumstances  where 
SMOlA's  ACXH  requirement  is  actually 
in  conflict  with  SMCRA's  requirement 
to  eliminate  all  highwalls.  Obviously, 
that  situation  does  not  arise  unless  the 
disturbed  area  contains  premining 
features  that  resemble  cliffs  or 
highwalls.  If  the  premining  topography 
of  a  mine  does  not  contain  such 
features,  then  the  AOE  alternative  has 
no  application.  An  operator  who  fails  to 
completely  eliminate  a  highwall  under 
such  circumstances  violates  both 
SMCRA's  AOE  requirement  and  its 
requirement  to  eliminate  all  highwalls. 
Any  applicability  date  of  proposed  Utah 
Admin.  R.  645-301-553.652  subsequent 
to  December  13, 1982,  would  allow 
Utah  operators  to  violate  two  of 
SMCRA's  most  essential  environmental 
protection  performance  standards. 

Even  if  this  decision  regarding  the 
applicability  date  of  Utah  Admin.  R. 
645-301-553.652  could  be  construed  to 
be  retroactive  rulemaking,  it  is  in 
accordance  with  case  law  regarding 
retroactivity.  See  e.g.  Bradley  v. 
Fichmond  Schoo]  Board,  416  U.S.  696, 
94  S.Q.  2006, 40  LEd.2d  476  (1974). 
See  also  Bowen  v.  Georgetown 
University  Hosp..  488  U.S.  204, 109 
S.Q.  468, 102  L.Ed.2d  493  (1988).  By 
explicitly  requiring  that  a  retained 
highwall  replace  a  preexisting  cliff  or 
similar  premining  feature  and  resemble 
the  structure,  composition,  and  function 
of  tbe  natural  cliff  it  replaces,  proposed 
Utah  Admin.  R.  645-301-553.652  does 
nothing  more  than  clarify  what  was 
always  a  necessary  precondition  before 
a  Utah  operator  could  take  advantage  of 
the  Utah  AOC  alternative  previously 
approved  by  OSM.  Accordingly,  the 
present  amendment  is  distinguishable 
from  the  regulation  at  issue  in  United 
States  V.  Shelton  Coal  Corp..  647  F. 
Supp.  264  (W J).  Va.  1986).  Affd.  829 
F.2d  1336  (4th  Or.  1987),  where  the 
court  found  that  an  OSM  regulation 
could  not  be  applied  retroactively 
because  it  constituted  a  change  in 
settled  law.  Instead,  the  present 
amendment  is  more  like  the  regulation 
at  issue  in  United  States  v.  Lambert  Coal 
Co..  649  F.  Supp.  1470  (W.D.  Va.  1986). 
aff'd  28  ERC 1871  (4th  Qr.  1988),  where 
the  court  found  that  retroactive 
application  of  an  OSM  regulation  was 
permissible  "because  the  new  regulation 
(did)  not  overrule  or  change  the  prior ' 
regulations."  United  States  v.  Lambert 
Coal  Co..  649  F.  Supp.  at  1474. 

For  these  reasons,  the  Director  finds 
that  Utah's  proposal  to  not  apply 
proposed  Utah  Admin.  R.  645-301- 
553.652  to  the  approved  Utah  AOC 


alternative  until  it  is  put  into  effect  in 
the  Utah  program  is  inconsistent  with 
the  basis  of  the  Secretary's  approval  of 
the  Utah  AOC  alternative  and  is  less 
stringent  than  section  515  of  SMCRA. 
Therefore,  the  Director  does  not  approve 
Utah's  applicability  date  for  its 
proposed  rule  at  Utah  Admin.  R.  645- 
301-553.652.  With  regard  to  proposed 
Utah  Admin.  R.  645-301-553.652,  the 
requirementsofOSM's  January  9, 1991, 
30  CFR  Fart  732  letter  still  stand.  Thus, 
the  Director  will  interpret  the  Utah 
provision  at  Utah  Admin.  R.  645-301- 
553.652  as  having  an  applicability  date 
of  December  13, 1982.  In  addition,  the 
Director  requires  Utah  to  submit  an 
amendment  stating  that  the  requirement 
at  proposed  Utah  Admin.  R.  645-301- 

553.652  has  an  applicability  date  of 
December  13, 1982,  and  applies  to  any 
highwall  retained  pursuant  to  the  AOC 
alternative. 

(4)  Utah  Admin.  R.  645-301-553.653. 
modifications  to  retained  highwalls 
restoring  cliff-type  habitats  required  by 
premining  flora  and  fauna.  At  Utah 
Admin.  R.  645-301-553.653.  Utah 
proposes  to  require  that  a  retained 
highwall  will  be  considered  to  be 
consistent  with  AOC  where  the  operator 
establishes,  in  addition  to  other 
requirements,  that  the  retained  highwall 
is  modified  if  necessary  to  restore  cliff- 
type  habitats  required  by  the  flora  and 
the  fauna  existing  prior  to  mining. 

The  additional  criteria  at  proposed 
Utah  Admin.  R.  645-301-553.653  for 
obtaining  approval  of  an  AOC 
alternative  to  SMCRA's  reouirement  to 
eliminate  highwalls  provide  clarity  for 
Utah's  program. 

There  are  no  direct  counterparts  to 
proposed  Utah  Admin.  R.  645-301- 

553.653  in  the  Federal  regulations  or 
SMCRA.  The  Director  finds  that  this 
proposed  rule  is  not  inconsistent  with 
the  Federal  permanent  program 
performance  standards  for  surface  and 
underground  raining  activities  at  30 
CFR  Parts  816  and  817,  which  set  forth 
backfilling  and  grading  requirements  for 
both  surface  and  underground  mining 
operations;  with  section  515(b)(2)  of 
SMCRA,  which  requires  operators  to 
restore  the  land  affected  to  a  condition 
capable  of  supporting  the  uses  which  it 
was  capable  of  supp>orting  prior  to  any 
mining,  or  higher  or  better  uses:  and 
with  section  515(b)(3)  of  SMCRA,  which 
requires  operatore  to  restore  the  AOC  of 
the  land.  The  Director  approves  Utah's 
proposed  rule. 

(5)  Utah  Admin.  B.  645-301-553.654. 
compatibility  of  retained  highwalls  with 
the  approved  postmining  land  use  and 
visual  attributes  of  the  area.  At  newly- 
created  Utah  Admin.  R.  645-301- 
553.654.  Utah  proposes  to  require  that  a 


retained  highwall  will  be  considered  to 
be  consistent  with  AOC  where  the 
operator  establishes  that  the  retained 
highwall  is  compatible  with  both  the 
visual  attributes  of  the  area  and  the 
approved  postmining  land  use. 

The  visual  attribute  requirement 
exists  at  Utah  Admin.  R.  645-301- 
553.652,  and  Utah  proi>oses  to  delete  it 
there  and  incorporate  it  at  new  Utah 
Admin.  R.  645-301-553.654.  The 
Secretary  approved  this  requirement  on 
December  13, 1982  (47  FR  55672).  as 
part  of  Utah's  AOC  alternative. 

The  proposed  requirement  that  the 
retained  highwall  bis  compatible  with 
the  approved  postmining  land  use  has  a 
general  counterpart  in  the  Federal 
regulations  at  30  CFR  784.15,  which 
addresses  operator  reclamation  plans 
and  compatibility  of  reclaimed  lands  for 
postmining  land  uses.  Also,  section 
515(b)(2)  of  SMCRA  requires  that 
affected  lands  be  restored  to  a  condition 
capable  of  supporting  the  uses  that  it 
was  capable  of  supporting  prior  to 
mining,  or  higher  or  better  uses,  and 
section  515(b)(3)  requires  backfilling 
and  grading  operations  to  achieve  an 
ecologically  sound  land  use  compatible 
with  the  surrounding  region. 

The  Director  finds  that  proposed  Utah 
Admin.  R.  645-301-553.654  is  not 
inconsistent  with  the  Federal 
regulations  at  30  CFR  784.15  and 
sections  51S(b)  (2)  and  (3)  of  SMCRA. 
The  Director  approves  Utah's  proposed 
rule. 

(D)  Utah  Admin.  R.  645-301-553.500 
and  .523,  Highwalls  in  General:  1.3 
Static  Safety  Factor  and  Alternative 
Stability  Criteria 

At  Utah  Admin.  R.  645-301-553.523, 
Utah  proposes  to  require  that  any 
operator  wishing  to  leave  in  the 
postmining  landscape  a  highwall 
remnant  or  a  retained  highwall,  whether 
in  connection  with  a  previously  mined 
area,  a  continuously  mined  area,  or  the 
AOC  alternative,  must  demonstrate  to 
the  Division  that  the  highwall  remnant 
or  retained  highwall  would  not  exceed 
either  the  angle  of  repose  or  such  lesser 
slope  as  is  necessary  to  achieve  a 
minimum  long-term  static  safety  factor 
of  1.3  and  prevent  sHdes.  Under  the 
proposed  nile.  an  operator  could,  in  lieu 
of  the  1.3  static  safety  factor  and  slide 
prevention  criterion,  propose  an 
alternative  stability  criterion  for  the 
Division's  approval  that  would 
demonstrate  that  the  highwall  remnant 
or  retained  highwall  is  stable  and  does 
not  pose  a  hazard  to  the  public  health 
and  safety.  

The  FMeral  regulations  at  30  CFR 
816.102(a)(3)  and  817.102(a)(3)  require 
that  disturbed  areas  be  backfilled  and 
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graded  to  achieve  a  postmining  slope 
that  does  not  exceed  either  the  angle  of 
respose  or  such  lesser  slope  as  is 
necessary  to  achieve  a  minimum  long- 
term  static  safety  factor  of  1.3  and  to 
prevent  slides.  The  Federal  regulations 
at  30  CFR  816.106(b)(3)  and 
817.106(b)(3)  require  that  any  highwall 
remnant  on  a  remined  area  shall  be 
stable  and  not  pose  a  hazard  to  the 
public  health  and  safety  or  to  the 
environment.  These  regulations  also 
require  the  operator  to  demonstrate,  to 
the  satisfaction  of  the  regulatory 
authority,  that  the  highwall  remnant  is 
stable.  Stability  requirements  are 
especially  important  in  steep-slope 
areas  where  instability  can  create  very 
serious  environmental  and  public  health 
and  safety  problems.  See  44  FR  14902. 
15291  (March  13.  1979). 

With  three  exceptions,  proposed  Utah 
Admin.  R  645-301-553.500  and  .523 
have  requirements  that  are  consistent 
with  the  Federal  regulations  at  30  CFR 
816.102(a)(3).  817.102(a)(3). 
816.106(b)(3).  and  817.106(b)(3). 

The  flrst  exception  is  that  Utah  titles 
section  Utah  Admin.  R.  645-301- 
553.500  as  "jplreviously  mined  areas" 
even  though  subsection  Utah  Admin.  R 
645-301-553.523  addresses  highwall 
remnants  or  retained  highwalls  in 
connection  with  continuously  mined 
areas  and  the  ACXi:  alternative,  as  well 
as  highwalls  in  connection  with 
previously  mined  areas.  The  Director 
finds  that  Utah's  proposed  Utah  Admin. 
R.  645-301-553.523  is  less  effective 
than  the  Federal  regulations  at  30  CFR 
816.106  and  817.106  in  the  respect  that 
the  title  for  proposed  Utah  Admin.  R 
645-301-553.500  is  inconsistent  with 
the  content  of  proposed  Utah  Admin.  R. 
645-301-553.523  and  could  cause 
misinterpretation  of  the  latter  rule.  In 
addition,  as  applied  to  the  AOC 
alternative,  since  the  stability  criteria 
are  placed  in  a  separate  section,  it  is  not 
clear  that  such  criteria  specifically 
apply  to  highwalls  retained  in 
accordance  with  the  AOC  alternative. 

The  second  exception  is  that 
proposed  Utah  Admin.  R  645-301- 
553.523,  with  respect  to  any  alternative 
highwall  stability  criterion  proposed  by 
an  operator  and  approved  by  Utah, 
requires  that  a  highwall  remnant  or 
retained  highwall  be  stable  and  not  pose 
a  hazard  to  the  public  health  and  safety. 
The  Federal  regulations  at  30  CFR 
816.106(b)(3)  and  817.106(b)(3)  require 
that,  in  addition  to  the  public  health 
and  safety,  the  highwall  remnant  or 
retained  highwall  must  not  pose  a 
hazard  to  the  environment.  The  Director 
finds  that  Utah's  proposed  Utah  Admin. 
R.  645-301-553.523  is  less  effective 
than  the  Federal  regulations  at  30  CFR 


816.106(b)(3)  and  817.106(b)(3)  in  the 
respect  that  it  would  allow  Utah  to 
approve  alternative  stability  criteria  that 
could  pose  a  hazard  to  the  environment. 

The  third  exception  for  proposed 
Utah  Admin.  R.  645-301-553.523  is  that 
an  operator  deciding  not  to  propose  to 
Utah  an  alternative  highwall  stability 
criterion  must  ensure  any  highwall 
remnant  or  retained  highwall  does  not 
exceed  the  angle  of  repose  or  such  lesser 
slope  as  is  necessary  to  achieve  a 
minimum  long-term  static  safety  factor 
of  1.3  and  prevent  slides.  Utah's 
inclusion  of  the  phrase  "angle  of 
repose"  is  inappropriate  in  this  context. 
As  generally  defined,  the  phrase  "angle 
of  repose"  applies  only  to  loose 
unconsolidated  materials.  See  A 
Dictionary  of  Mining,  Mineral,  and 
Related  Terms,  U.S.  Department  of  the 
Interior.  Bureau  of  Mines  (1968). 
Therefore,  unless  the  geologic  strata  ' 
exposed  in  the  highwall  face  are 
composed  of  such  materials,  the  phrase 
has  no  relevance  in  the  context  of  a 
highwall  remnant  or  retained  highwall. 
The  Director  finds  that  Utah  Admin.  R 
645-301-553.523  is  less  effective  than 
the  Federal  regulations  at  30  CFR 
816.102(a)(3)  and  817.102(a)(3)  in  the 
respect  that  the  phrase  "not  to  exceed 
either  the  angle  of  repose  or  such  lesser 
slope  as  is  necessary  to"  confuses  the 
rule's  meaning  and  could  cause 
misinterpretation  of  the  rule. 

In  addition,  the  Director  emphasizes 
that,  in  all  cases,  the  Federal  regulations 
at  30  CFR  816.102(a)(3)  and 
817.102(a)(3)  require  the  backfill 
material  at  the  base  or  against  a 
highwall  to  have  a  minimum  long-term 
static  safety  factor  of  1.3  and  prevent 
slides.  The  Director  recognizes  that  a 
highwall  remnant  extending  above  the 
backfill  material  does  not  have  to 
achieve  the  1.3  minimum  long-term 
static  safety  factor.  However,  the  Federal 
regulations  at  30  CFR  816.106(b)(3)  and 
817.106(b)(3)  require  (1)  that  any 
highwall  remnant  be  stable  and  not  pose 
a  hazard  to  the  public  health  and  safety 
or  to  the  environment  and  (2)  that  an 
operator  demonstrate  to  the  satisfaction 
of  the  regulatory  authority  that  the 
highwall  remnant  is  stable. 

At  Utah  Admin.  R  645-301-553.523. 
Utah  uses  both  the  terms  "highwall 
remnant"  and  "retained  highwall"  with 
respect  to  the  applicability  of  an 
alternative  stability  criterion.  While 
Utah  does  not  define  the  term  "retained 
highwall"  in  its  rules,  it  does  define  the 
term  "highwall  remnant"  as  meaning 
"|t|hat  portion  of  highwall  that  remains 
after  backfilling  and  grading  of  a 
remaining  permit  area."  Utah's 
definition  of  "highwall  remnant"  is 
identical  to  the  Federal  definition  at  30 


CFR  701.5.  Therefore,  the  Director 
interprets  Utah's  proposed  term 
"retained  highwall"  to  be  analogous  to 
the  term  "highwall  remnant"  and 
understands  that  any  alternative 
stability  criterion  proposed  by  an 
operator  to  Utah  will  apply  only  to  that 
portion  of  highwall  that  remains  after 
t>ackfilling  and  grading,  and  not  the 
backfill  material  at  the  base  of  or  against 
the  highwall. 

Provided  the  terms  '.'highwall 
remnant"  and  "retained  highwall"  are 
interpreted  in  this  analogous  fashion 
with  respect  to  an  alternative  stability 
criterion,  the  Director  finds  proposed 
Utah  Admin.  R  645-301-552.523  to  be 
no  less'effective  than  the  Federal 
regulations  at  30  CFR  81B.102(a)(3), 
817.102(a)(3),  816,106(b)(3),  and 
817.106(b)(3). 

For  the  reasons  discussed  above,  the 
Director  does  not  approve  proposed 
Utah  Admin.  R.  645-301-553.500  and 
.523  and  requires  Utah  to  (1)  eliminate 
the  inconsistency  between  the  title 
"previously  mined  areas"  at  Utah 
Admin.  R.  645-301-553.500  and  the 
content  of  subsection  Utah  Admin.  R. 
645-301-553.523,  which  addresses  not 
only  highwall  remnants  in  areas  that 
were  previously  mined,  but  also 
highwall  remnants  and  retained 
highwalls  in  connection  with 
continuously  mined  areas  and  the  AOC 
alternative,  and  to  otherwise  amend 
their  program  to  clarify  that  the  stability 
criteria  of  proposed  Utah  Admin.  R. 
645-301-553.523  apply  to  the  AOC 
alternative  at  Utah  Admin.  R  645-301- 
553.650,  (2)  revise  Utah  Admin.  R  645- 
301-553-523  to  specify  that,  in  addition 
to  the  public ^ealth  and  safety,  the 
highwall  remnant  or  retained  highwall 
must  not  prase  a  hazard  to  the 
environment,  and  (3)  revise  Utah 
Admin.  R.  645-301-553.523  to  delete 
the  phrase  "not  to  exceed  either  the 
angle  of  repose  or  such  lesser  slope  as 
is  necessary  to." 

IV.  Summary  and  Disposition  of 
Comments 

1 .  Public  Comments 

In  response  to  the  request  for  public 
comments.  OSM  received  one  comment 
on  the  portion  of  the  proposed  Utah 
amendment  dealing  with  an  exception 
for  continuously  mined  areas  to  the 
requirement  to  completely  eliminate 
highwalls.  The  commenter  supported 
this  portion  of  the  amendment  and 
urged  OSM  to  approve  it. 

The  commenter  cited  two  decisions  of 
the  United  States  District  Court  for  the 
District  of  Columbia  as  holding  that 
SMCRA's  provisions,  and.  s[>ecifically. 
SMCRA's  grading  and  highwall 
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elimination  requirements,  cannot  be 
applied  retroactively.  The  commenter 
further  cited  two  decisions  of  the 
Interior  Board  of  Surface  Mining  and 
Reclamation  Appeals  for  the  same 
proposition. 

The  commenter  also  stated  that  the 
proposed  amendment  was  in 
accordance  with  congressional 
direction,  as  set  forth  in  section  516(a) 
of  SMCRA.  30  U.S.C.  1266(a),  to 
consider  the  distinct  differences 
between  surface  and  underground  coal 
mining  operations  when  promulgating 
rules  and  regulations  dire<:ted  toward 
the  surface  effects  of  underground 
mining  operations. 

The  commenter  further  stated  that 
section  516(b)(2)  of  SMCRA,  30  U.S.C. 
1266(b)(2).  provides  a  distin«n  and 
separate  requirement  for  face-up  areas, 
which  requires  only  that  an  operator 
seal  all  portals,  entryways,  drifts,  shafts, 
or  other  openings  between  the  surface 
and  underground  mine  working  when 
no  longer  needed  for  the  conduct  of 
mining  operations. 

Finally,  the  commenter  stated  that 
OSM  has  approved  similar  provisions  in 
West  Virginia,  Kentucky,  and  Virginia. 
As  addressed  in  finding  No.  3(B)  above, 
the  Director  has  found  that  this  portion 
of  the  Utah  amendment  is  not 
inconsistent  with  the  SMCRA  or  the 
Federal  regulations.  While  the  Director 
is  approving  this  portion  of  the  Utah 
amendment,  he  disagrees  with  certain 
arguments  raised  by  the  commenter.  Set 
forth  below  are  the  Director's  responses 
to  each  of  the  commenter's  arguments. 

The  commenter  stated  that  section 
516(b)(2)  of  SMCRA.  30  U.S.C. 
1266(b)(2).  provides  a  distinct  and 
separate  requirement  for  face-up  areas 
and  requires  only  that  an  operator  seal 
all  portals,  entryways,  drifts,  shafts,  or 
other  openings  between  the  surface  and 
underground  mine  working  when  no 
longer  needed  for  the  conduct  of  mining 
operations.  The  commenter's  suggestion 
that  an  operator  need  only  comply  with 
section  516(b)(2)  of  SMCRA  to  meet 
SMCRA's  environmental  protection 
performance  standards  for  face-up  areas 
is  incorrect.  Subsection  (b)(10)  of  the 
same  section  of  SMCRA  makes  clear 
that  the  environmental  performance 
standards  established  under  section  515 
must  be  met  by  underground  operators, 
in  addition  to  the  performance 
standards  set  forth  at  section  516.  One 
of  the  many  performance  standards 
established  by  section  515  is  the 
requirement  for  complete  elimination  of 
highwalls.  See  section  515(b)(3). 
Moreover,  the  elimination  of  highwalls 
was  one  of  the  standards  Congress  felt 
was  critical  to  the  elimination  of  the 
worst  effects  of  coal  mining.  See  e.g.. 


National  Wildlife  Federation  v.  Lujan. 
733  F.  Supp.  419.  442  (D.D.C.  1990). 

The  commenter  cited  the  decision  of 
the  United  States  District  Court  for  the 
District  of  Columbia  in  In  Fe:  Surface 
Mining  Litigation.  452  F.  Supp.  327.  339 
(D.D.C.  1978)  as  holding  that  "absent  an 
explicit  and  unmistakable  command  to 
the  contrary,  SMCRA's  statutory 
provisions  cannot  be  applied 
retroactively."  The  Director  disagrees 
with  the  commenter's  interpretation  of 
this  case.  The  decision  involved  a 
section  of  the  interim  program 
regulations  unrelated  to  the  issue  of 
highwali  retention.  30  CFR  710.11. 
dealing  with  design  criteria  for  pre- 
existing structures  and  facilities.  The 
court  did  not  require  operators  to 
dismantle  preexisting  structures  and 
facilities  to  meet  the  specific  design 
criteria  of  the  interim  regulations. 

However,  the  court  emphasized  that 
the  performance  standards  must  be  met 
and  clarified  that  such  structures  and 
facilities  would  have  to  be  recon.structed 
if  they  did  not  meet  the  performance 
standards.  Thus,  the  case  stands  for  the 
proposition  that  structures  and  facilities 
existing  prior  to  SMCRA  must  meet 
performance  standards,  even  though 
they  may  not  be  required  to  comply 
with  specific  design  criteria,  of  the 
interim  program.  The  requirement  to 
completely  eliminate  highwalls  is  a 
performance  standard.  Accordingly,  this 
case  does  not  support  the  commenter's 
argument. 

The  commenter  also  cited  another 
decision  by  the  same  court,  In  Re: 
Permanent  Surface  Mining  Regulation 
Litigation.  21  ERC  1193  (D.D.C.  1984),  as 
holding  "that  Congress  did  not  intend 
for  the  grading  and  highwall  elimination 
requirements  of  section  515(b)(3)  to 
encompass  pre-existing  highwalls." 
Clearly,  the  "pre-existing  highwalls"  to 
which  the  court  referred  were  those 
highwalls  in  existence  and  abandoned 
without  being  reclaimed  prior  to  the 
effective  dale  of  SMCRA,  August  3, 
1977.  See  e.g.  In  Re:  Permanent  Surface 
Mining  Regulation  Litigation,  620  F-. 
Supp.  1519. 1572  (D.D.C.  1985).  See  also 
Notional  Wildlife  Federation  v.  Lujan. 
773  F.  Supp.  419.  439-441  (D.D.C. 
1990).  It  is  thus  apparent  that  the  court's 
decision  cited  by  the  commenter  has  no 
application  to  a  continuously  mined 
area.  That  situation  simply  was  not 
contemplated  by  the  court.  Moreover, 
OSM  does  not  interpret  its  rules 
governing  remining  in  previously  mined 
areas  to  apply  to  continuously  mined 
areas.  "iWjhere  there  are  continuous 
operations  under  a  permit,  this  is  not  a 
remining  situation.  •  •  •  these  special 
remining  rules  do  not  apply  to 
operations  in  areas  where  there  has  been 


past  compliance  with  the  Act  |SMCRA| 
or  there  is  a  continuing  responsibility 
under  the  Act"  (47  FR  51316.  51320. 
November  12.  1982).  See  also  58  FR 
3466.  3467  (January  8.  1993). 

The  commenter  also  stated  that 
"jelven  before  the  district  court's 
decision,  the  Interior  Board  of  Surface 
Mining  Appeals  held  that  highwall 
elimination  requirements  could  not  be 
applied  retroactively,"  citing  Cedar  Coal 
Co..  1  IBSMA  145  (April  20.  1979)  and 
Miami  Springs  Properties,  2  IBSMA  399 
(December  23,  1980).  The  commenter's 
argument  regarding  these  two  Board 
decisions  is  misplaced.  Neither  one  of 
these  Board  decisions  held  that 
SMCRA's  highwall  elimination 
requirements  could  not  be  applied 
retroactively. 

Both  of  these  Board  decisions 
interpreted  a  provision  of  the  interim 
program  standards  governing  backfilling 
and  grading  requirements  at  30  CFR 
715.14.  Both  decisions  emphasized  that 
operators  were  required  to  comply  with 
the  backfilling  and  grading  performance 
standards  of  the  interim  program, 
despite  the  fact  that  their  operations 
preceded  SMCRA.  However,  the  Board 
interpreted  an  operator's  duty  to  comply 
with  the  requirements  of  30  CFR 
715.14(b)(l)(ii).which  demanded  the 
complete  elimination  of  highwalls  in 
remining  situations,  as  conditioned 
upon  whether  disturbance  of  the  pre- 
existing highwall  caused  an  adverse 
physical  impact. 

Although  OSM  at  one  time  adopted 
this  "adverse  physical  impact"  standard 
and  incorporated  it  into  the  permanent 
program  regulations  (48  FR  41720, 
September  16, 1983),  OSM  later 
suspended  (50  FR  257,  January  3.  1985), 
and  then  removed  (51  FR  41734. 
November  18,  1986),  the  adverse 
physical  impact  standard  from  the 
permanent  program  regulations  in 
response  to  a  court  order  entered 
pursuant  to  a  joint  motion  by  parties  in 
the  case  of  In  Re:  Permanent  Surface 
Mining  Regulation  Litigation,  Docket 
No.  79-1144  (D.D.C.  December  3,  1984). 
In  its  November  18,  1986,  rulemaking, 
OSM  made  clear  that  the  two  Board 
decisions  relied  upon  by  the 
commenter,  despite  previous 
interpretations  to  the  contrary,  have  no 
application  to  the  backfilling  and 
grading  requirements  of  the  permanent 
program  regulations,  as  modified 
therein.  See  51  FR  41734.  41735 
(November  18,  1986).  OSM  explained 
that  the  permanent  program  regulations, 
as  modified,  require  an  operator 
engaged  in  remining  operations  to 
eliminate  the  preexisting  highwall  to  the 
maximum  extent  practical  whenever  the 
highwall  is  reaffected  or  enlarged.  It  is 
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thus  not  necessary  for  the  remining 
operation  to  have  an  adverse  physical 
impact  upon  a  pre-existing  highwall 
before  the  operator  is  required  to 
eliminate  the  highwall  to  the  maximum 
extent  practical. 

Thus,  despite  the  commenter's 
arguments  to  the  contrary,  the  Board 
decisions  cited  by  the  commenter  do  not 
hold  that  highwall  elimination 
requirements  caiuiot  be  applied 
retroactively.  Moreover,  as  discussed 
above,  OSM  does  not  interpret  its 
provisions  governing  remining 
operations  as  encompassing 
continuously  mined  areas.  See  47  PR 
51316,  51320  (November  12. 1982). 

The  Director  does  agree  with  two 
points  made  by  the  commenter.  First, 
the  Director  acknowledges  that  OSM  has 
approved  similar  provisions  to  the  Utah 
proposal  in  Kentucky  (52  FR  49398. 
December  31, 1987).  and  West  Virginia 
(56  FR  21304,  May  23, 1990).  Indeed, 
the  Director  has  discussed  the  rationale 
for  approving  the  Kentucky  and  West 
Virginia  provisions  at  length  in  finding 
No.  3(B).  However,  contrary  to  the 
commenter's  assertion,  the  Director  has 
not  approved  similar  provisions  in 
Virginia. 

Tne  Director  further  agrees  with  the 
commenter's  statement  that  the 
proposed  amendment  is  in  accordance 
with  congressional  direction,  as  set  forth 
in  section  516(a)  of  SMCRA.  30  U.S.C 
1266(a).  to  consider  the  distinct 
differences  between  surface  and 
underground  coal  mining  operations 
when  promulgating  rules  and 
regulations  directed  toward  the  surface 
effects  of  underground  mining 
operations.  Once  again,  the  Director 
discusses  this  at  length  in  finding  No. 
3(B). 

2.  Agency  Comments 

Pursuant  to  section  503(b)(1)  of 
SMC31A  and  30  CFK  732.17(h)(ll)(i),  the 
Director  solicited  comments  f^om  the 
Administrator  of  the  Environmental 
Protection  Agency  (EPA),  the  Secretary 
of  Agriculture,  and  various  other 
Federal  agencies  with  an  actual  or 
potential  interest  in  the  Utah  program. 

By  letters  dated  June  4, 1992.  and 
November  2, 1992,  the  Anny  Corps  of 
Engineers  responded  that  the  proposed 
changes  to  the  Utah  program  were 
satisfactory  to  that  agency 
(administrative  record  Nos.  UT-768  and 
UT-798). 

By  letter  dated  May  28. 1992.  the 
Bureau  of  Land  Management  responded 
that  it  reviewed  the  pro{>osed 
amendment  for  impacts  to  the  effective 
management  of  Federal  coal  resources 
and  found  no  conflicts  (administrative 
record  Na  UT-765). 


By  letters  dated  May  19. 1992.  and 
November  2. 1992.  the  Bureau  of  Mines 
responded  that  it  had  no  comments  on 
the  proposed  amendment 
(administrative  record  Nos.  UT-763  and 
UT-799). 

By  letter  dated  November  4, 1992,  the 
Fish  and  Wildlife  Service  responded 
that  it  found  nothing  of  significant 
concern  in  the  proposed  amendment 
(administrative  record  No.  UT-804). 

By  letter  dated  June  2. 1992.  the  Soil 
Conservation  Service  responded  that  it 
had  no  specific  comments 
(administrative  record  No.  UT-766). 

By  telephone  conversation  on  June  18. 

1992.  the  U.S.  Forest  Service  (USPS) 
stated  that  it  did  not  have  any  concerns 
relative  to  USPS  interests 
(administrative  record  No.  UT-769). 

By  letter  dated  July  10. 1992.  the  Mine 
Safety  and  Health  Administration 
(MSHA)  expressed  concern  over  a 
I>otential  conflict  of  MSHA's  regulations 
with  Utah's  refuse  pile  rules  that  Utah 
included  in  the  amendment  but  did  not 
propose  to  revise  (administrative  record 
No.  UT-772).  In  particular.  MSHA  was 
concerned  because  Utah  Admin.  R.  645- 
301-553.250  does  not  mention  refuse 
pile  requirements  that  are  included  in 
MSHA's  regulations  at  30  CFR 
77.215(h).  MSHA  recommended  that  a 
statement  regarding  the  MSHA 
requirements  be  added  to  Utah's  rules. 

MSHA's  regulation  at  30  CFR 
77.215(h)  addresses  compaction,  slope. 
and  minimum  safety  factor  for  refuse 
piles.  OSM's  regulation  at  30  CFR 
816.83  requires  that  refuse  piles  meet 
the  requirements  of  30  CFR  77.214  and 
77.215. 

Utah  Admin.  R.  645-301-260 
incorporates  by  reference  the  refuse  pile 
requirements  of  Utah  Admin.  R.  645- 
301-536.900.  The  referenced  rule, 
which  Utah  did  not  submit  as  part  of  the 
amendment,  does  require  that  refuse 
piles  meet  the  requirements  of  MSHA's 
regulations  at  30  CFR  77.214  and  30 
CFR  77.215.  Therefore,  although  Utah 
does  not  mention  MSHA's  30  CFR 
77.215(h)  requirements  in  Utah  Admin. 
R.  645-301-250,  Utah  does  incorporate 
them  by  reference  at  Utah  Admin.  R. 
645-301-553.260  and  536.900.  On  this 
basis,  it  is  not  necessary  for  the  Director 
to  require  Utah  to  revise  its  program  in 
response  to  MSHA's  comment. 

By  a  second  letter  dated  January  13. 

1993.  MSHA  commented  that  Utah's 
September  30. 1992  revised  proposed 
amendment  did  not  appear  to  conflict 
with  any  current  MSHA  regulations 
(administrative  record  No.  UT-814). 
MSHA  also  quoted  proposed  Utah 
Admin.  R.  645-301-553.523  noting  that 
Utah's  requirements  are  more  stringent 
than  title  30  of  the  Code  of  Federal 


Regulations,  which  includes  both 
MSHA  and  OSM's  regulations.  MSHA 
further  stated  that  other  parts  of  the 
amendment  concerning  grading, 
drainage,  and  contour  restoration  did 
not  appear  to  be  in  conflict  with  title  30 
of  the  Code  of  Federal  Regulations.  The 
Director  does  not  agree  with  MSHA's 
assessment  that  proposed  Utah  Admin. 
R.  645-301-553.523  is  more  stringent 
than  title  30  of  the  Code  of  Federal 
Regulations.  As  discussed  in  finding  No. 
3(D)  above,  the  Director  is  requiring 
Utah  to  amend  proposed  Utah  Admin. 
R.  645-301-553.523  to  be  consistent 
with  the  Federal  regulations  at  30  CFR 
816.102(a)(3).  817.102(a)(3). 
816.106(b)(3).  and  817.106(b)(3). 

3.  State  Historic  Preservatjon  Officer 
(SHPO)  and  Advisory  Council  on 
Historic  Preservation  (ACHPI 

Pursuant  to  30  CFR  732.17(h)(4).  OSM 
is  required  to  solicit  comments  from  the 
SHPO  and  ACHP  for  all  amendments 
that  may  have  an  effect  on  historic 
properties.  By  letters  dated  May  14. 
1992.  and  October  21. 1992.  the  Director 
solicited  comments  ht>m  these  offices 
(administrative  record  Nos.  UT-760  and 
UT-792).  By  letter  dated  May  21.  1992. 
the  Utah  State  Historic  Preservation 
Office  responded  that  it  has  previously 
concurred  with  OSM's 
recommendations  for  the  project  and 
had  no  additional  comment  at  that  time 
(administrative  record  No.  UT-764). 
The  ACHP  did  not  comment  on  the 
proposed  amendment. 

4.  U.S.  Environmental  Protection 
Agency  (EPA)  Concurrence 

Pursuant  to  30  CFR  732.17(h)(ll)(ii). 
the  Director  is  required  to  obtain  the 
written  concurrence  of  the 
Administrator  of  the  EPA  with  respect 
to  any  provisions  of  a  State  program 
amendment  that  relate  to  air  or  water 
quality  standards  promulgated  under 
the  authority  of  the  Clean  Water  Act  (33 
U.S.C.  1251  et  seq.)  and  the  Clean  Air 
Act.  as  amended.  (42  U.S.C  7401  et 
seq.).  EPA  gave  written  concurrence 
with  the  proposed  amendment  by  letter 
dated  November  17.  1992 
(administrative  record  No.  UT-805). 

EPA  noted  that  (1)  Utah  Admin.  R. 
645-301-553.220  allows  for  the 
placement  of  spoil  in  the  area  outside 
the  mined-out  surface  area,  (2)  Utah 
Admin.  R.  645-301-553.260  allows  for 
the  disposal  of  coal  processing  waste 
and  underground  development  waste  in 
the  mined-out  surface  area,  and  (3)  the 
activities  described  in  the 
aforementioned  rules  and  in  Utah 
Admin.  R.  645-301-553.631 
(mountaintop  removal)  could  fall  under 
the  category  of  mine  wastes  discharged 
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into  waters  of  the  United  States  for  the 
primary  purpose  of  waste  disposal  but 
with  the  effect  of  fill. 

EPA  further  noted  that  the  Clean 
Water  Act  (CVVA)  requires  that  all  point 
source  discharges  of  pollutants  into 
waters  of  the  United  States  comf^Jy  with 
water  quality  standards  and  technology- 
based  requirements  implemented 
through  an  EPA  or  State  issued  National 
Pollutant  Discharge  Elimination  System 
(NPDES)  permit.  These  standards  shall 
be  such  as  to  protect  the  public  health 
or  welfare,  enhance  the  quality  of  water, 
and  serve  the  purposes  of  the  CVVA.  In 
addition,  a  permit  for  dredge  and  fill 
may  be  required  under  section  404  of 
CWA. 

The  Director  acknowledges  EPA's 
statements. 

EPA  concurred  with  the  proposed 
amendment  and  found  that  Utah's 
proposed  rule  revisions  demonstrate  the 
legal  authority,  administrative 
capability,  and  technical  conformity 
with  NPDES  regulations  necessary  to 
maintain  water  quality  standards 
promulgated  under  the  CWA,  as 
amended  (33  U.S.C.  1251  et  seq.). 

V.  Director's  Decision 

Based  on  the  above  Hndings,  the 
Director  approves,  with  certain 
exceptions  and  additional  requirements, 
the  proposed  amendment  that  Utah 
submitted  on  April  10,  1992,  and 
revised  on  September  30, 1992. 

As  discussed  in  finding  No.  3(C)(1), 
the  Director  does  not  approve  proposed 
Utah  Admin.  R.  645-301-553.650  and 
requires  Utah  to  revise  it  to  require  that, 
prior  to  obtaining  Utah'^s  approval  for 
highwalls  to  be  retained,  the  operator 
must  establish  and  Utah  must  fmd  in 
writing  that  any  proposed  highwali  will 
comply  with  the  AOC  criteria  at  Utah 
Admin.  R.  645-301-553.651  through 
655  and  the  stability  requirement  at 
Utah  Admin.  R.  645-301-553.523. 

As  discussed  in  finding  No.  3(C)(2), 
the  Director  does  not  approve  proposed 
Utah  Admin.  R.  645-301-553.651  and 
requires  Utah  to  revise  it  to  restrict  the 
height  or  retained  highwalls  to  the 
height  of  cliffs  and  cliff-like 
escarpments  that  were  replaced  or 
disturbed  by  the  mining  operations. 

As  discussed  in  finding  No.  3(C)(3), 
the  Director  (1)  does  not  approve  Utah's 
proposal  to  not  apply  proposed  Utah 
Admin.  R.  645-301-533.652  until  it  is 
put  into  effect  in  the  Utah  program,  and 
(2)  requires  Utah  to  revise  proposed 
Utah  Admin.  R.  645-301-553.652  to 
state  that  it  has  an  applicability  date  of 
December  13, 1982,  and  applies  to  any 
highwali  retained  pursuant  to  the  AOC 
alternative. 


As  discussed  in  finding  No.  3(D),  the 
Director  approves  Utah  Admin.  R.  645- 
301-553.500  and  .523  and  requires  Utah 
to  (1)  eliminate  the  inconsistency 
between  the  title  "previously  mined 
areas'  at  Utah  Admin.  R.  645-301- 
553.500  and  the  content  of  subsection 
Utah  Admin.  R.  645-301-553.523, 
which  addresses  not  only  highwali 
remnants  in  areas  that  were  previously 
mined,  but  also  highway  remnants  and 
retained  highwalls  in  connection  with 
continuously  mined  areas  and  the  AOC 
alternative,  and  to  otherwise  amend 
their  program  to  clarify  that  the  stability 
criteria  of  proposed  Utah  Admin.  R. 
645-301-553.523  apply  to  the  AOC 
alternative  at  Utah  Admin.  R.  645-301- 
553.650.  (2)  revise  Utah  Admin.  R.  645- 
301-553.523  to  specify  that,  in  addition 
to  the  public  health  and  safety,  a 
highwali  remnant  or  retained  highwali 
must  not  pose  a  hazard  to  the 
environment,  and  (3)  revise  Utah 
Admin.  R.  645-301-553.523  to  delete 
the  phrase  "not  to  exceed  either  the 
angle  of  repose  or  such  lesser  slope  as 
is  necessary  to." 

Except  as  noted,  the  Director  approves 
the  rules  with  the  provision  that  they  be 
fully  promulgated  in  identical  form  to 
the  rules  submitted  to  and  reviewed  by 
OSM  and  the  public.  

The  Federal  regulations  at  30  CFR 
part  944,  which  codify  decisions 
concerning  the  Utah  program,  are  being 
amended  to  implement  this  decision. 
This  final  rule  is  being  made  effective 
immediately  to  expedite  the  State 
program  amendment  process  and  to 
encourage  States  to  bring  their  programs 
into  conformity  with  the  Federal 
standards  without  undue  delay. 
Consistency  of  State  and  Federal 
standards  is  required  by  SMCRA. 

VI.  Effect  of  Director's  Decision 

Under  section  503  of  SMCRA,  30 
U.S.C.  1253.  a  State  may  not  exercise 
jurisdiction  over  surface  coal  mining 
and  reclamation  operations  unless  it  has 
a  State  program  approved  by  the 
Secretary.  Similarly,  30  CFR  732.17 
requires  a  State  to  submit  any  alteration 
of  an  approved  State  program  to  OSM 
for  approval.  The  Federal  regulation  at 
30  CFR  732.17(g)  provides  that  no 
change  in  the  law  or  regulations  that 
make  up  a  State  program  shall  take 
effect  for  purposes  of  a  State  program 
until  approved  by  OSM  as  an 
amendment. 

This  prohibits  a  State  from  making 
any  unilateral  change  in  its  approved 
State  program.  Any  change  in  a  State 
program  is  not  enforceable  by  the  State 
until  approved  by  OSM.  In  oversight  of 
the  Utah  program,  the  Director  will 
recognize  only  the  statutes,  regulations. 


and  other  materials  approved  by  OSM, 
together  with  any  consistent 
implementing  policies,  directives,  and 
other  materials,  and  will  require  that 
Utah  enforce  only  such  provisions. 

VII.  Procedural  Determinations 

1.  Executive  Order  12291 

On  July  12.  1984.  the  Office  of 
Management  and  Budget  (OMB)  granted 
OSM  an  exemption  from  sections  3, 4, 
7.  and  8  of  Executive  Order  12291 
(Reduction  of  Regulatory  Burden)  for 
actions  related  to  approval  or 
conditional  approval  of  State  regulatory 
programs,  actions,  and  program 
amendments.  Therefore,  preparation  of 
a  regulatory  impact  analysis  is  not 
necessary,  and  OMB  regulatory  review 
is  not  required. 

2.  Executive  Order  12278 

The  Department  of  the  Interior  has 
conducted  the  reviews  required  by 
section  2  of  Executive  Order  12778 
(Civil  Justice  Reform)  and  has 
determined  that  this  rule  meets  the 
applicable  standards  of  subsections  (a) 
and  (b)  of  that  section.  However,  these 
standards  are  not  applicable  to  the 
actual  language  of  State  regulatory 
programs  and  program  amendments 
since  each  program  is  drafted  and 
promulgated  by  a  specific  State,  not  by 
OSM.  Under  sections  503  and  505  of 
SMCRA  (30  use.  1253  and  12550)  and 
the  Federal  regulations  at  30  CFR 
730.11.  732.15,  and  732.17(h)(10), 
decisions  on  proposed  State  regulatory 
programs  and  program  amendments 
submitted  by  the  States  must  be  based 
solely  on  a  determination  of  whether  the 
submittal  is  consistent  with  SMCRA  and 
its  implementing  Federal  regulations 
and  whether  the  other  requirements  of 
30  CFR  parts  730,  731,  and  732  have 
been  met. 

3.  National  Environmental  Policy  Act 

No  environmental  impact  statement  is 
required  for  this  rule  since  section 
702(d)  of  SMCRA  (30  U.S.C.  1292(d)) 
provides  that  agency  decisions  on 
proposed  State  regulatory  program 
provisions  do  not  constitute  major 
Federal  actions  within  the  meaning  of 
section  102(2)(C)  of  the  National 
Environmental  Pol-cy  Act  of  1969  (42 
U.S.C.  4332(2)(C)). 

4.  Paperwork  Reduction  Act 

This  rule  does  not  contain 
information  collection  requirements  that 
require  approval  by  OMB  under  the 
Paperwork  Reduction  Act  (44  U.S.C 
3507  et  seq.). 
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5.  Regulatory  Flexibility  Act 

The  Department  of  the  Interior  has 
determined  that  this  rule  will  not  have 
a  signiHcant  economic  impact  on  a 
substantial  number  of  small  entities 
under  the  Regulatory  Flexibility  Act  (5 
U.S.C.  601  et  seq).  The  State  submittal 
that  is  the  subject  of  this  rule  is  based 
upon  counterpart  Federal  regulations  for 
which  an  economic  analysis  was 
prepared  and  certincation  made  that 
such  regulations  would  not  have  a 
significant  economic  effect  upon  a 
substantial  number  of  small  entities. 
Accordingly,  this  rule  will  ensure  that 
existing  requirements  previously 
promulgated  by  OSM  will  be 
implemented  by  the  State.  In  making  the 
determination  as  to  whether  this  rule 
would  have  a  significant  economic 
impact,  the  Department  relied  upon  the 


data  and  assumptions  for  the 
counterpart  Federal  regulations. 

List  of  Subjects  in  30  CFR  944 

Intergovernmental  relations,  Surface 
mining.  Underground  mining. 

Dated:  September  10. 1993. 
Raymond  L.  Lo%vrie. 

Assistant  Director,  Western  Support  Center. 

For  the  reasons  set  out  in  the 
preamble,  title  30.  chapter  VII, 
subchapter  T,  of  the  Code  of  Federal 
Regulations  is  amended  as  set  forth 
below.  . 

PART  944— UTAH 

1.  The  authority  citation  for  part  944 
continues  to  read  as  follows: 

Authority:  30  U.S.C.  1201  etseq. 


2.  Section  944.15  is  amended  by 
adding  new  paragraph  (w)  to  read  as 
follows: 

S  944.1 5    Approval  of  amendment*  to  State 
regulatory  program. 

•        •        •        •        • 

(w)  With  the  exceptions  of  (1)  Utah 
Admin.  R  645-301-553.650,  the 
requirement  for  regulatory  authority 
approval  of  Utah's  AOC  alternative;  (2) 
Utah  Admin.  R  645-301-553.651,  the 
height  and  length  requirements  of 
retained  highwalls:  and  (3)  Utah  Admin. 
R.  645-301-553.652,  replacement  of  a 
pre-existing  cliff  or  similar  natural 
premining  feature  with  a  retained 
highwall  and  the  dale  of  applicability  of 
those  rules,  the  following  revisions  to 
the  Utah  Administrative  Rules,  as 
submitted  to  OSM  on  April  30.  1992, 
and  revised  on  September  30. 1992,  are 
approved  effective  September  17,  1993. 


645-100-i.OO Definition  of 'Highwall." 

645-301-553  Contemporanoous  Reclamation  for  Ba<:krilling  and  Grading. 

645-301-553.100  Baclifilling  and  Grading  of  Disturbed  Areas. 

645-301-553.130  Static  Safely  Factor. 

645-301-553.510.  .520,  and  .521  Backfilling  and  Grading  of  Previously  Mined  Areas. 

645-301-553.523  Static  Safety  Factor  and  Alternative  Stability  Criteria. 

645-301-553.620 Incomplete  Elimination  of  Highwalls  in  Previously  Mined  Areas. 

645-301-553.630  and  .631   Required  Regulatory  Authority  Approval  for  Mountaintop  Removal  Opcnitions. 

645-301-553.632  and  .633  MXl  Variance  Criteria. 

645-301-553.652  , '.....     Replacement  of  a  I*re-existing  Cliff  or  Similar  Natural  i*rcmininR  Feature  With  a  Rutaincd 

Highwall. 
645-301-553.653  Modifications  to  Retained  Highwalls  Restoring  Cliff-Type  Habitats  Rorjuircd  by  Premining 

Flora  and  Fauna. 
645-301-553.654  Compatibility  of  Retained  Highwalls  With  the  Approved  Posfmining  L,and  Use  and  Visual 

Atlritaites  of  the  Area. 
645-301-553.655  .; Exemption  From  Obtaining  a  Variance  From  Approximate  Original  Contour  Itequircmcnts. 


3.  Section  944.16  is  amended  by 
adding  new  paragraphs  (a),  (b),  (c),  and 
(d)  to  read  as  follows: 

§944.16    Required  program  amendments. 

•        •        •        •        *  _ 

(a)  By  November  16.  1993.  Utah  shall 
submit  a  proposed  amendment  for 
highwall  retention  and  approximate 
original  contour  (AOC)  at  Utah  Admin. 
R.  645-301-553.650  to  require  that, 
prior  to  obtaining  Utah's  approval  for 
highwalls  to  be  retained,  the  operator 
must  establish  and  Utah  must  Hnd  in 
writing  that  any  proposed  highwall  will 
comply  with  the  approximate  original 
contour  criteria  at  Utah  Admin.  R.  645- 
301-553.651  through  655  and  the 
stability  requirement  at  Utah  Admin.  R 
645-301-553.523. 

(b)  By  November  16. 1993.  Utah  shall 
submit  a  proposed  amendment  for 
highwall  retention  and  approximate 
original  contour  at  Utah  Admin.  R  645- 
301-553.65-1  restricting  the  height  of 
retained  highwalls  to  the  height  of  cliffs 
or  clifT-like  escarpments  that  were 


replaced  or  disturbed  by  the  mining 
operations. 

(c)  By  November  16.  1993.  Utah  shall 
submit  a  proposed  amendment  stating 
that  its  requirement  at  Utah  Admin.  R. 
645-301-553.652  has  an  applicability 
date  of  December  13. 1982.  and  applies 
to  any  highwall  retained  pursuant  to  the 
approximate  origiQal  contour 
alternative.  | 

(d)  By  November  16,  1993.  Utah  shall 
submit  a  proposed  amendment  for  Utah 
Admin.  R  645-301-553.523  (1) 
eliminating  the  inconsistency  between 
the  title  "previously  mined  areas"  at 
Utah  Admin.  R  645-301-553.500  and 
the  content  of  subsection  Utah  Admin. 
R.  645-301-553.523.  and  clarifying  that 
the  stability  criteria  of  proposed  Utah 
Admin.  R  645-301-553.523  apply  to 
the  AOC  alternative  at  Utah  Admin.  R. 
645-301-553.650,  (2)  specifying  that  a 
highwall  remnant  or  retained  highwall 
must  not  pose  a  hazard  to  the 
environment,  and  (3)  deleting  the 
phrase  "not  to  exceed  either  the  angle 


of  repose  or  such  lesser  slope  as  is 
necessary  to". 

•  *  •  *  0 

jFR  Doc.  93-22076  Filed  9-16-93:  8:45  ami 
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DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Health  Care  Financing  Administration 

42  CFR  Parts  435  and  436 

[MB-42-F] 

RIN  0938-AF13 

Medicaid  Program;  Qualified  Family 
Members 

AGENCY:  Health  Care  Financing 
Administration  (HCFA).  HHS. 
ACTION:  Final  rule. 

summary:  Under  the  Aid  to  Families 
with  Dependent  Children  (AFDC) 
program,  certain  States  may  elect  to 
limit  the  number  of  months  of  benefits 
provided  to  families  who  are  eligible  by 
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reason  of  the  unemployment  of  the 
principal  wage  earner.  This  final  rule 
ensures  that  States  that  exercise  this 
option  continue  to  provide  Medicaid  to 
qualified  family  members  beyond  the 
time  when  AFDC  ends  solely  because  of 
the  State's  election  of  a  time  limit.  This 
final  rule  conforms  the  regulations  with 
sections  1902(a)(10)(A)(i)(V)  and 
1905(m)  of  the  Social  Security  Act,  as 
added  by  section  401(d)  of  the  Family 
Support  Act  of  1988. 
EFFECTIVE  DATE:  October  18.  1993. 
FOR  FURTHER  INFORMATION  CONTACT: 
Richard  Coyne.  (410)  9f)P.-4458. 

SUPPLEMENTARY  INFORMATION: 

1.  Background 

In  general,  under  the  Medicaid 
program,  title  XIX  of  the  Social  Security 
Act  (the  Act),  individuals  who  are 
eligible  for  certain  public  assistance 
programs — for  example,  Aid  to  Families 
with  Dependent  Children  (AFDC)  under 
Part  AoftitlelVof  the  Act  and 
Supplemental  Security  Income  (SSI) 
under  title  XVI  of  the  Act — are  eligible 
for  medical  assistance  as  members  of  a 
categorically  needy  group.  Similarly, 
unless  expressly  provided  for  by  statute, 
an  individual's  loss  of  eligibility  for 
AFDC  or  SSI  benefits  may  terminate  that 
individual's  classification  as 
categorically  needy.  As  a  consequence, 
the  individual's  Medicaid  eligibility 
may  also  be  terminated.  (Title  XIX  of  the 
Act  requires  coverage  of  certain 
categorical  groups  other  than  cash 
assistance  recipients.  In  addition,  title 
XIX  provides  States  with  various 
options  to  provide  Medicaid  coverage  to 
additional  categorical  groups.  Hence, 
cessation  of  receipt  of  AFDC  or  SSI  need 
not  necessarily  result  in  an  individual's 
loss  of  Medicaid.) 

On  August  17,  1992.  we  published  in 
the  Federal  Register  (57  FR  36968)  a 
proposed  rule  that  would  extend 
Medicaid  eligibility  to  certain 
individuals  whose  AFDC  eligibility  is 
terminated  because  a  State  imposes  a 
time  limit  on  AFDC  cash  benefits 
available  to  a  family  with  an 
unemployed  principal  wage  earner. 
Under  the  AFDC  program.  States 
provide  cash  assistance  to  certain 
families  that  meet  the  eligibility  criteria. 
In  accordance  with  section  407  of  the 
Act,  until  October  1,  1990,  States  had 
the  option  to  provide  AFDC  assistance 
to  two-parent  families  when  the 
principal  wage  earner  was  unemployed. 
These  families  were  eligible  for 
Medicaid  by  virtue  of  their  eligibility  for 
AFDC.  Effective  October  1,  1990,  under 
section  401  of  the  Family  Support  Act 
of  1988  (Pub.  L.  100-485),  all  States  are 
required  to  furnish  AFDC  to  these 


families.  However,  Stales  which  had  not 
previously  chosen  to  provide  benefits  to 
these  families  are  permitted  to  deny 
AFDC  cash  payments  to  a  family  that 
has  received  AFDC  on  the  basis  of  the 
unemployment  of  the  principal  wage 
earner  in  at  least  6  months  out  of  the 
preceding  12  months.  The  October  1, 
1990,  date  does  not  apply  to  Guam, 
Puerto  Rico,  American  Samoa,  and  the 
Virgin  Islands  where  the  effective  date 
is  October  1.  1992. 

Section  401(d)  of  the  Family  Support 
Act  of  1988  also  added  new  sections 
1902(a)(10)(A)(i)(V)  and  1905(m)  to  title 
XIX,  which  define  "qualified  family 
member"  and  require  State  plans  to 
make  Medicaid  available  to  qualified 
family  members.  Section  1905(m)(l)  of 
the  Act  defines  a  "qualified  family 
member"  as  an  individual  (other  than  a 
qualified  pregnant  woman  or  child,  as 
defined  in  section  1905(n)  of  the  Act) 
who  is  a  member  of  a  family  that  would 
be  receiving  aid  under  the  State  plan 
under  Part  A  of  title  IV  pursuant  to 
section  407  if  the  State  had  not 
exercised  its  option  under  section 
407(b)(2)(B)(i)  of  the  Ac1  to  limit  the 
number  of  months  it  will  pay  AFDC  to 
a  family  with  an  unemployed  principal 
wage  earner. 

Section  401(d)  of  the  Family  Support 
Act  of  1988  also  contains  a  sunset 
provision,  which  terminates  the 
requirement  that  States  provide 
Medicaid  to  qualified  family  members 
effective  October  1,  1998.  The  statute 
states  that  no  individual  may  be  a 
qualified  family  member  for  any  period 
after  September  30,  1998. 

II.  Provisions  of  the  Proposed  Rule  and 
Public  Conunents  Received 

In  the  August  1992  proposed  rule,  we 
proposed  to  revise  42  CFR  part  435. 
Subpart  B,  Mandatory  Coverage  of  the 
Categorically  Needy  and  Special 
Groups,  by  adding  a  new  §  435.119.  This 
section  provides  for  mandatory 
categorical  eligibility  for  qualified 
family  members  and  defines  a  qualified 
family  member.  (We  proposed  to 
redesignate  existing  §435.119  under 
undesignated  subheading.  "Mandatory 
Coverage  of  Adoption  Assistance  and 
Foster  Care  Children"  as  new  §435.145 
under  the  same  undesignated 
subheading.) 

Section  1905(m)  of  the  Act  defines  "a 
qualified  family  member"  as  a  member 
of  a  family  that  would  be  receiving 
AFDC  cash  benefits  based  on  the 
unemployment  of  the  principal  wage 
earner  had  the  State  not  chosen  to  place 
a  time  limit  on  those  benefits,  but 
excludes  from  the  definition  those 
family  members  who  would  be  eligible 
as  qualified  pregnant  women  or 


qualified  children  as  defined  in  section 
1905(n)  of  the  Act.  To  simplify  the 
administration  of  the  program,  we 
pro{}osed  to  modify  the  definition.  In 
the  proposed  rule,  we  defined 
"qualified  family  member"  as  any 
member  of  a  family  that  would  be 
receiving  AFDC  cash  benefits  based  on 
the  unemployment  of  the  principal 
wage  earner  had  the  State  not  chosen  to 
place  a  time  limit  on  those  benefits, 
whether  or  not  those  individuals  would 
be  eligible  as  qualified  pregnant  women 
or  qualified  children.  We  based  our 
proposal  to  modify  the  definition  on 
two  authorities:'(l)  The  authority  of 
sec  tion  1902(a)(19)  of  the  Act,  which 
allows  for  safeguards  to  ensure  that 
Medicaid  care  and  services  will  be 
provided  in  a  manner  consistent  with 
simplicity  of  administration  and  the 
best  interests  of  recipients,  and  (2)  the 
Secretary's  authority  to  publish  rules 
and  regulations  necessary  to  the 
efficient  administration  of  the  programs 
under  the  Social  Security  Act.  42  U.S.C. 
1302. 

Under  our  proposed  definition,  an 
individual  may  receive  Medicaid  as  a 
qualified  pregnant  woman,  as  a 
qualified  child,  or  as  a  qualified  family 
member.  Qualified  pregnant  women, 
qualified  children  and  qualified  family 
members  are  all  mandatory  eligibility 
groups  and  all  are  eligible  for  the  same 
scope  of  services  under  the  State 
Medicaid  plan  (section  1902(a)(10)(B)). 
Because  the  statutory  exception  is  a 
distinction  without  a  difference,  we 
believe  that  this  interpretation  of  the 
statutory  definition  is  clearer,  simpler, 
and  therefore,  easier  to  administer.  In 
our  proposal,  we  specifically  invited 
public  comment  on  this  proposed 
definition.  We  received  one  timely 
response  and  that  response  contained 
favorable  comments  on  this  definition. 

Under  existing  §  435.916  and 
§  435.930,  States  are  required  to 
redetermine  eligibility  when 
circumstances  change  and  must 
continue  to  provide  Medicaid  until  the 
recipient  is  found  ineligible.  We  have 
interpreted  this  requirement  for 
redetermination,  in  accordance  with  the 
decision  in  Stenson  v.  Blum,  476  F. 
Supp  1331  (S.D.  N.Y.  1979).  affirmed 
628  F.  2d  1345,  cerf.  denied.  449  U.S. 
885  (1980).  to  mean  determining 
whether  the  individual  is  eligible  on 
any  basis.  Therefore,  we  proposed  to 
provide  that  when  an  individual  ceases 
to  meet  the  definition  of  qualified 
family  member,  the  State  is  required  to 
determine  if  the  individual  is  eligible 
under  any  other  group  before 
terminating  his  or  her  Medicaid 
eligibility.  Pregnant  women  and 
children  who  have  been  considered 
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qualiHed  famtly  members  but  who  also 
meet  the  eligibility  requirements  as 
qualified  pregnant  women  or  qualified 
children  (as  well  as  low-income 
pregnant  women,  infants  and  children 
and  medically  needy  individuals)  will 
be  discovered  at  this  time. 

In  the  proposed  rule,  we  noted  that 
the  parenthetical  provision  of 
§  435.116(a)(1)  and  the  provisions  of 
§  435. 1 16(aK2)  are  not  effective  while 
section  401(d)  of  Public  Law  100-485  is 
in  effect;  that  is.  until  October  1,  1998. 
These  two  provisions  refer  to  any  State 
AFDC  plan  that  does  not  include  an 
AFDC  unemployed  parent  program. 
Until  October  1. 1996.  all  States  will  be 
required  to  include  such  a  program  in 
their  AFDC  State  plans.  Consequently, 
the  provisions  are  not  effective  until 
that  date.  The  pregnant  women  to  whom 
these  provisions  apply  are  eligible 
under  the  mandatory  coverage 
provisions  of  §435.116(a)(3)  and  Public 
Law  100-485. 

We  proposed  to  revise  the  title  of 
§435.116  to  read,  "Qualified  pregnant 
women  and  children  who  are  not 
qualified  family  members." 

We  proposed  to  amend  42  CFR  part 
436.  which  contains  the  eligibility 
provisions  applicable  to  Guam.  Puerto 
Rico,  and  the  Virgin  Islands.  Those 
geographical  areas  are  not  subject  to  the 
SSI  provisions,  but  rather  participate  in 
the  cash  assistance  programs  (title  X. 
Aid  to  the  Blind:  title  XJV.  Aid  to  the 
Permanently  and  Totally  Disabled:  title 
XVI.  Aid  to  the  Aged.  Blind,  and 
Disabled).  We  proposed  to  make 
corres()onding  changes  to  §  436.120  to 
revise  the  title  to  read  "Qualified 


pregnant  women  and  children  who  are 
not  qualified  family  members".  We  also 
proposed  to  add  a  new  §  436.121 
entitled.  "Qualified  family  members", 
which  contains  provisions  essentially 
identical  to  those  in  new  §435.119  with 
one  exception.  The  statute  provides  a 
later  effective  date  lor  implementation 
of  these  provisions  in  American  Samoa. 
Guam.  Puerto  Rico  and  the  Virgin 
Islands.  Consequently,  the  provisions  of 
§§435.119  (for  American  Samoa)  and 
436.121  are  effective  October  1. 1992. 

III.  Provisions  of  this  Final  Rule 

We  are  adopting  the  August  1992 
proposed  rule  as  a  final  rule  with  minor 
technical  revisions  to  clarify  the 
applicable  periods  of  the  regulations. 

IV.  Papenvork  Reduction  Act 

Sections  435.119  and  436.121  of  this 
final  rule  contain  information  collection 
requirements  that  are  subject  to  the 
Office  of  Management  and  Budget 
(OMB)  approval  under  the  Paperwork 
Reduction  Act  of  1980  (44  U.S.C  3504. 
et  seq).  The  information  collection 
requirements  concern  State  plan 
amendments  that  must  be  completed  by 
States.  The  reporting  burden  for  the 
collection  of  information  required  in 
§435.119  and  §436.121  is  estimated  to 
be  one  hour  per  State  plan  amendment. 
A  notice  will  be  published  in  the 
Federal  Register  when  approval  is 
obtained. 

V.  Regulatory  Impact  Statement 

Executive  Order  12291  (E.0. 12291) 
requires  us  to  prepare  and  publish  a 
regulatory  impact  analysis  for  any  final 
rule  that  meets  one  of  the  E.0. 12291 


criteria  for  a  "major  rule:"  that  is.  that 
would  be  likely  to  result  in — 

•  An  annual  effect  on  the  economy  of 
$100  million  or  more: 

•  A  major  increase  in  costs  or  prices 
for  consumers,  individual  indu.stries. 
Federal,  State,  or  local  government 
agencies,  or  geographic  regions:  or 

•  Significant  adverse  effects  on 
competition,  employment,  investment, 
productivity,  innovation,  or  on  the 
ability  of  United  States-based 
enterprises  to  compete  with  foreign- 
based  enterprises  in  domestic  or  export 
markets. 

In  addition,  we  generally  prepare  a 
regulatory  flexibility  analysis  that  is 
consistent  with  the  Regulatory 
Flexibility  Act  (RFA)  (5.  U.S.C.  601 
through  612)  unless  the  Secretary 
certifies  that  a  final  rule  will  not  have 
a  significant  economic  impact  on  a 
substantial  number  of  small  entities.  For 
purposes  of  the  RFA,  individuals  and 
States  are  not  included  in  the  definition 
of  a  small  entity. 

In  addition,  section  1102(b)  of  the  Act 
requires  the  Secretary  to  prepare  a 
regulatory  impact  analysis  if  this  rule 
has  a  significant  impact  on  the 
operations  of  a  substantial  number  of 
small  rural  hospitals.  Such  an  analysis 
must  conform  to  the  provisions  of 
section  603  of  the  RFA.  For  purposes  of 
section  1102(b)  of  the  Act.  we  consider 
a  small  rural  hospital  as  a  hospital  that 
has  fewer  than  50  beds  and  is  located 
outside  a  Metropolitan  Statistical  Area. 

We  estimate  the  Medicaid  program 
expenditures  as  a  result  of  conforming 
these  regulations  to  the  statute  to  be  as 
follows: 


Estimated  Cost  ($  in  Millions) 


FY  93 

FY  94 

FY  95 

FY  96 

FY  97 

Federal- ..._ 

State  _.  .  _ _.., 

90 
70 

too 

75 

110 
85 

120 
90 

130 
100 

Although  we  anticipate  increased 
costs  to  Federal  and  State  governments 
as  indicated  above,  we  believe  that  these 
costs  will  have  a  beneficial  effect  on 
families.  We  expect  increased  health 
care  coverage  for  families  as  a  resuh  of 
the  implementation  of  these  regulations. 

Costs  as  a  result  of  these  final 
regulations  will  be  incurred  regardless 
of  the  promulgation  of  these  regulations. 
The  provisions  of  this  rule  merely 
conform  the  regulations  to  the 
legislative  provisions  of  sections 
1902(a)(10)(A)(i)(V)  and  1905(m)  of  the 
Act.  as  added  by  section  401(d)  of  the 
Family  Support  Act  of  1988.  Therefore. 


we  have  not  prepared  an  analysis  under 
E.0. 12291. 

We  have  determined,  and  the 
Secretary  certifies,  that  these  final 
regulations  will  not  have  significant 
economic  impact  on  a  substantial 
number  of  small  entities  and  will  not 
have  a  significant  impact  on  the 
operations  of  a  substantial  number  of 
small  rural  hospitals.  Therefore,  we 
have  not  prepared  a  regulatory 
flexibility  analysis  or  an  analysis  of 
effects  on  small  rural  hospitals. 


ListorSid>jects 

"42  CFR  Part  435 

Aid  to  Families  with  Dependent 
Children.  Grant  programs — health. 
Medicaid.  Reporting  and  recordkeeping 
requirements.  Supplemental  Security 
Income  (SSI}.  Wages. 

42  CFR  Part  436 

Aid  to  Families  with  Dependent 
Children,  Grant  programs — health, 
Guam.  Medicaid.  Puerto  Rico. 
Supplemental  Security  Income  (SSI), 
Virgin  Islands. 

A.  42  CFR  part  435  is  amended  as  set 
forth  below: 


I 
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PART  435— ELIGIBIUTY  IN  THE 
STATES,  THE  DISTRICT  OF 
COLUMBIA.  THE  NORTHERN 
MARIANA  ISLANDS.  AND  AMERICAN 
SAMOA 

1.  The  authority  citation  for  part  435 
continues  to  read  as  follows: 

Authority:  .Sec.  1 102  of  the  Social  5>ecurity 
Act  (42  use  1302). 

2.  The  title  of  §435.116  is  revised  to 
read  as  follows; 

§  435. 116    Qualified  pregnartt  wom«n  and 
children  wt>o  are  not  qualified  family 
members. 

§  435.145    [Redesignated  from  §  435.1 19] 

3.  Section  435.119  is  redesignated  as 
new  §435.145  under  the  undesignated 
(enterheading.  Mandatory  Coverage  of 
Adoption  Assistance  and  Foster  Care 
Children. 

4.  New  §  435.1 19  is  added  under  a 
new  undesignated  centerheading, 
Mandatory  Coverage  of  Qualified 
Family  Members  to  read  as  follows: 

Mandatory  Coverage  of  Qualified 
Family  Members 

§  435. 119    Qualified  family  members. 

(a)  Definition.  A  qualified  family 
member  is  any  member  of  a  family, 
including  pregnant  women  and  children 
eligible  for  Medicaid  under  §435.116  of 
this  subpart,  who  would  be  ret:eiving 
AFDC  cash  benefits  on  the  basis  of  the 
unemployment  of  the  principal  wage 
earner  under  section  407  of  the  Act  had 
the  State  not  chosen  to  place  time  limits 
on  those  benefits  as  pemiitted  under 
section  407(b)|2)(B)(i)  of  the  Act. 

(b)  State  plan  requirement.  The  Stale 
plan  must  provide  that  the  State  makes 
Medicaid  available  to  any  individual 
who  meets  the  definition  of  "qualified 
family  member"  as  specified  in 
paragraph  (a)  of  this  section. 

(c)  Applicability.  The  provisions  in 
this  section  are  applicable  in  the  50 
States  and  the  District  of  Columbia  from 
October  1, 1990,  through  September  30, 
1998.  The  provisions  are  applicable  in 
American  Samoa  from  October  1,  1992,  • 
through  September  30,  1998. 

B.  42  CFR  part  436  is  amended  as  set 
forth  below: 

PART  436— ELIGIBILITY  IN  GUAM. 
PUERTO  RICO.  AND  THE  VIRGIN 
ISLANDS 

1.  The  authority  citation  for  part  436 
continues  to  read  as  follows: 

Authority:  Sec.  1102  of  the  Social  Security 
Act(42U.S.Cl302). 

2.  The  title  of  §  436.120  is  revised  to 
read  as  follows: 


i  436. 1 20    Qualified  pregnant  women  and 
children  who  are  not  qualified  family 
members. 

3.  A  new  §436.121  is  added  to  read 
as  follows: 

§  436.121    Qualified  family  members. 

(a)  Definition.  A  qualified  family 
member  is  any  member  of  a  family, 
including  pregnant  women  and  children 
eligible  for  Medicaid  under  §  436.120  of 
this  subpart,  who  would  be  receiving 
AFDC  cash  benefits  on  the  basis  of  the 
unemployment  of  the  principal  wage 
earner  under  section  407  of  the  Act  had 
the  State  not  chosen  to  place  time  limits 
on  those  benefits  as  permitted  under 
section  407(b)(2)(B)(i)  of  the  Ad. 

(b)  State  plan  requirement.  The  State 
plan  must  provide  that  the  Stale  makes 
Medicaid  available  to  any  individual 
who  meets  the  definition  of  "qualified 
family  member"  as  specified  in 
paragraph  (a)  of  this  section. 

|c)  Applicability.  The  provisions  in 
this  section  are  applicable  from  October 
1, 1992,  through  September  30,  1998. 

K^^talog  of  Federal  Domestic  Assistance 
Program  No.  93.778 — Medical  Assistan<;e 
Program) 

Diitcd:  Mays.  1993. 
William  Toby, 

Acting  Deputy  Adminislmtor,  Hetifth  Care 
Financing  Administration. 
Approved:  )uly  6.  1993. 
Donna  E.  Shalala, 
Secretary. 
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FEDERAL  COMMUNICATIONS 
COMMISSION 

47  CFR  Part  73 

[MM  Docket  No.  93-«7;  RM-ai14] 

Radio  Broadcasting  Services;  Globe, 
AZ 

AGENCY:  Federal  Communications 

Commission. 

ACTION;  Final  rule. 

SUMMARY:  This  document  substitutes 
Channel  247C3  for  Channel  247A  at 
Globe,  Arizona,  and  modifies  the 
construction  permit  for  Station  KRXS 
(FM)  to  specify  operation  on  the  higher 
powered  channel,  as  requested  by  Linda 
C.  Potyka.  (See  58  FR  17818,  April  6, 
1993.)  Coordinates  for  Channel  247C3  at 
Globe  are  33-17-37  and  110-50-09. 
With  this  action,  the  proceeding  is 
terminated. 

EFFECTIVE  DATE:  October  25,  1993. 
FOR  FURTHER  INFORMATION  CONTACT: 
Nancy  Joyner.  Mass  Media  Bureau,  (202) 
634-6530. 


SUPPLEMENTARY  INFORMATION:  This  is  a 
synopsis  of  the  Commission's  Report 
and  Order.  MM  Docket  No.  93-67. 
adopted  August  27, 1993,  and  released 
September  9, 1993.  The  full  text  of  this 
Commission  decision  is  available  for 
inspection  and  copying  during  normal 
business  hours  in  the  FCC  Dockets 
Branch  (room  230),  1919  M  Street,  NVV., 
Washington,  DC.  The  complete  text  of 
this  decision  may  also  be  purchased 
from  the  Commission's  copy 
contractors.  International  Transcription 
Service,  Inc.,  (202)  857-3800,  2100  M 
Street.  NW.,  suite  140,  Washington,  DC 
20037. 

List  of  Subiects  in  47  CFR  Part  73 

Radio  broadcasting. 

47  CFR  PART  73— {AMENDED] 

1.  The  authority  citation  for  part  73 
continues  to  read  as  follows: 

Authority:  47  II  .S.C.  154.  303. 

§73.202    [Amended] 

2.  Section  73.202(b),  the  Table  of  FM 
Allotments  under  Arizona,  is  amended 
by  removing  Channel  247A  and  adding 
Channel  247C3  at  Globe. 

Federal  ('ommunicitlions  (^)mmissi()n 
Victoria  M.  McCauley, 
Assistant  Chief.  Allocations  Dranch.  Policy 
and  Rules  Division.  Mass  Media  Bureau. 
IFR  Doc.  93-22686  Filed  9-16-93;  8:45  ami 

BILLINC  CODE  6712-01-M 


NATIONAL  AERONAUTICS  AND 
SPACE  ADMINISTRATION 

48  CFR  Part  1832 

Contractor  Financing  Payments 

AGENCY:  Office  of  Procurement. 
Procurement  Policy  Division,  National 
Aeronautics  and  Space  Administration 
(NASA). 

ACTION:  Final  rule. 

SUMMARY:  This  notice  formalizes  in  the 
NASA  FAR  Supplement  (NFS)  the 
authority  given  in  the  Federal 
Acquisition  Regulation  (FAR)  to  make 
contract  financing  payments  in  less  than 
30  days.  The  change  to  the  NFS 
provides  that  flexibility  for  NASA 
contracts  in  those  cases  where  it  is 
determined  to  be  in  the  best  interest  of 
the  Government. 

EFFECTIVE  DATE:  September  17,  1993. 
FOR  FURTHER  INFORMATION  CONTACT: 
Mr.  Joseph  Le  Cren,  (202)  359-0444. 
SUPPLEMENTARY  INFORMATION: 
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Availability  of  NASA  FAR  Supplement 

The  NASA  FAR  Supplement,  of 
which  this  rule  is  a  part,  is  available  in 
its  entirety  on  a  subscription  basis  from 
the  Superintendent  of  Documents, 
Government  Printing  Office, 
Washington.  DC  20402.  Qte  GFO 
Subscription  Stock  Number  933-003- 
00000-1.  It  is  not  distributed  to  the 
public,  either  in  whole  or  in  part, 
directly  by  NASA. 

Impact 

NASA  certifies  that  this  regulation 
will  not  have  a  significant  economic 
effect  on  a  substantial  number  of  small 
entities  under  the  Regulatory  Flexibility 
Act  (5  U.S.C  601  et  seq).  This  rule  does 
not  impose  any  reporting  or 
recordkeeping  requirements  subject  to 
the  Paperwork  Reduction  Act 


List  of  Subiect  in  48  CFR  Part  1832 

Government  procurement. 
Deidre  A.  Lee. 
Associate  Administrator  for  Procurement 

Accordingly.  48  CFR  part  1832  is 
amended  as  follows: 

1.  The  authority  citation  for  48  CFR 
part  1832  continues  to  read  as  follows: 

Amkority:  42  U.S.C  2473(cXl). 
PART  1832— CONTRACT  FlNANCtNG 

2.  Section  1832.906  is  added  to  read 
as  follows: 

1832J06    Contract  financing  payments. 

It  is  NASA's  policy  to  make  contract 
financing  payments  on  the  30th  day 
after  the  designated  billing  office  has 
received  a  prop^  request  Ho%vever,  as 
authorized  at  FAR  32.906(a).  the  due 
date  for  making  contract  fmancing 
payments  for  a  specific  contract  may  be 


earlier  than  the  30th  day.  but  not  earlier 
than  7  days,  after  the  designated  billing 
ofHce  has  received  a  proper  request, 
provided  that: 

(a)  The  contractor  provides 
consideration  whose  value  is 
determined  to  be  greater  than  the  cost  to 
the  United  States  Treasury  of  interest  on 
funds  paid  prior  to  the  30th  day. 
calculated  using  the  Current  Value  of 
Funds  Rate  published  annually  in  tfi^ 
Federal  Re^ster  (subject  to  quarterly 
revision); 

(b)  Approval  is  obtained  from  the 
installation  procurement  officer  with 
concurrence  from  the  installation 
Financial  Management  Officer,  and 

(c)  The  contract  file  is  adequately 
documented  to  state  what  consideration 
was  received  and  show  how  the 
consideration  was  valued. 

(FR  Doc  93-22801  Filed  9-16-93;  8:45  ami 
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This  sectton  of  the  FEDERAL  REGISTER 
contains  notices  to  trte  puMc  of  the  proposed 
issuance  of  rules  w)d  regulations.  The 
purpose  of  these  notices  is  to  give  interested 
persons  an  opportunity  to  participate  in  the 
rule  maJdr^g  pnor  to  the  adoption  of  the  final 
rules. 


DEPARTMENT  OF  TRANSPORTATION 

Federal  Aviation  Administration 

14CFRPan39 

[Docket  Na  93-NII»-126-AD] 

Airworthiness  Directives;  Boeing 
Model  747  Series  Airplaf>es 

AGENCY:  Federal  Aviation 
Administration,  DOT. 

ACTION:  Notice  of  proposed  ruiemaking 
(I^RM). 

SUMMARY:  This  document  proposes  the 
adoption  of  a  new  airworthiness 
directive  (AD)  that  is  applicable  to 
certain  Boeing  Model  747  series 
airplanes.  This  proposal  would  require 
modification  of  the  automatic  speeid 
brake  control  circuit.  This  proposal  is 
prompted  by  a  report  of  failure  of  a 
hydraulic  pressure  line  to  a  landing  gear 
truck  tilt  cylinder,  which  resulted  in 
inadvertent  deployment  of  the 
automatic  speed  brake.  The  actions 
specified  by  the  proposed  AO  are 
intended  to  prevent  inadvertent  in-flight 
operation  of  the  automatic  speed  brake 
system. 

DATES:  Comments  must  be  received  by 
November  10, 1993. 
ADDRESSES:  Submit  comments  in 
triplicate  to  the  Federal  Aviation 
Administration  (FAA),  Transport 
Airplane  Directorate,  ANM-103. 
Attention:  Rules  Docket  No.  93-NM- 
126-AD.  1601  Und  Avenue.  SW.. 
Renton.  Washington  98055-4056. 
Comments  may  be  inspected  at  this 
location  between  9  a.m.  and  3  p.m.. 
Monday  through  Friday,  except  Federal 
holidays. 

The  service  information  referenced  in 
the  proposed  rule  may  be  obtained  from 
Boeing  Commercial  Airplane  Group, 
P.O.  Box  3707.  Seattle.  Washington 
98124-2207.  This  information  may  be 
examined  at  the  FAA,  Transport 
Airplane  Directorate,  1601  Land 
Avenue.  SW.,  Renton,  Washington. 
FOR  FURTHER  INFORMATION  CONTACT: 
Kristin  Larson.  Aerospace  Engineer, 


Systems  and  Equipment  Branch,  ANM- 
130S,  FAA.  Transport  Airplane 
Directorate,  Seattle  Aircraft  CertiHcation 
Office,  1601  Lind  Avenue,  SW..  Renton, 
Washington  98055-4056;  telephone 
(206)  227-1760;  fax  (206)  227-1181. 

SUPPI.EMENTARY  INFORMATICN: 

Comments  Invited 

Interested  persons  are  invited  to    • 
participate  in  the  making  of  the 
pro[>osed  rule  by  submitting  such 
written  data,  views,  or  arguments  as 
they  may  desire.  Commujiications  shall 
identify  the  Rules  Docket  number  and 
be  submitted  in  triplicate  to  the  address 
specified  above.  All  communications 
received  on  or  before  the  closing  date 
for  comments,  sp)ecif)ed  above,  will  be 
considered  before  taking  action  on  the 
proposed  rule.  The  proposals  contained 
in  this  notice  may  be  changed  in  light 
of  the  comments  received. 

Comments  are  specifically  invited  on 
the  overall  regulatory,  economic, 
environmental,  and  energy  aspects  of 
the  proposed  rule.  All  comments 
submitted  will  be  available,  both  before 
and  after  the  closing  date  for  comments, 
in  the  Rules  Docket  for  examination  by 
interested  persons.  A  report 
summarizing  each  FAA-public  contact 
concerned  with  the  substance  of  this 
proposal  will  be  filed  in  the  Rules 
Docket. 

Commenters  wishing  the  FAA  to 
acknowledge  receipt  of  their  comments 
submitted  in  response  to  this  notice 
must  submit  a  self-addressed,  stampied 
postcard  on  which  the  following 
statement  is  made:  "Comments  to 
Docket  Number  93-NM-126-AD."  The 
postcard  will  be  date  stamped  and 
returned  to  the  commenter. 

Availability  of  NPRMs 

Any  person  may  obtain  a  copy  of  this 
NPRM  by  submitting  a  request  to  the 
FAA,  Transport  Airplane  Directorate, 
ANM-103.  Attention:  Rules  Docket  No. 
93-NM-126-AD.  1601  Lind  Avenue. 
SW.,  Renton,  Washington  98055-4056. 

Discussion 

In  July  1989.  a  transport  category 
airplane  was  involved  in  an  accident  in 
Sioux  aty.  Iowa,  resulting  in  the  deaths 
of  110  passengers  and  one  crewmember. 
The  National  Transportation  Safety 
Board  (NTSB)  identified  the 
catastrophic  disintegration  of  the  stage  1 
fan  disk  of  one  of  the  engines  as  a 


probable  cause  of  the  accident.  The 
resulting  debris  damaged  the  hydraulic 
systems  that  pov>«r  the  flight  controls, 
resuhing  in  the  loss  of  virtually  all 
control  capability. 

Following  the  accident,  the 
Administrator  of  the  Federal  Aviation 
Administration  convened  a  Systems 
Review  Task  Force  (SRTF)  to  investigate 
means  for  enhancing  airplane 
survivability  following  damage  to  fully 
powered  flight  control  systems.  The 
SRTF  formed  working  groups  to  perform 
these  investigations  for  specific  airplane 
models  to  determine  what  actions  could 
be  effective  in  protecting  other  transport 
category  airplanes  with  powered  flight 
control  systems  from  similar  engine  or 
systems  failures. 

The  SRTF  working  group  assigned  to 
review  Boeing  Model  747  series 
airplanes  has  completed  its  review  of 
the  Model  747  design,  including 
existing  service  bulletins,  and  has 
issued  a  report  recommending 
incorporation  of  one  of  the 
modifications  described  in  a  Boeing 
Model  747  service  bulletin.  A  copy  of 
the  report  is  contained  in  the  Rules 
Docket  for  this  AD  action. 

One  of  the  existing  service  bulletins. 
Boeing  Service  Bulletin  27-2066. 
Revision  1,  dated  August  20, 1971,  was 
issued  in  response  to  a  repwrt  of  failure 
of  a  hydraulic  pressure  line  to  a  landing 
gear  truck  tilt  cylinder  on  a  Model  747 
series  airplane,  which  resulted  in 
inadvertent  in-flight  extension  of  the 
speed  brakes.  Previously,  the  hydraulic 
pressure  line  to  a  landing  gear  truck  tilt 
cyclinder  had  failed,  causing  the  loss  of 
system  pressure.  During  a  subsequent 
landing,  hydraulic  fluid  was  forced  out 
of  the  associated  tilt  cylinders,  which 
allowed  cavitation  in  the  cylinders  on 
the  following  takeoff  as  the  trucks 
rotated  to  the  tilted  position.  During  the 
next  landing  approach,  the  automatic 
speed  brake  system  was  armed  and  the 
flaps  were  extended.  As  the  airplane 
attitude  changed  during  flap  extension, 
the  cavitated  tilt  cylinders  allowed  the 
landing  gear  trucks  to  move  out  of  the 
fully  tilted  position  and  initiated 
automatic  speed  brake  extension.  The 
flight  crew  promptly  retracted  the  speed 
brakes.  This  condition,  if  not  corrected, 
could  resuh  in  inadvertent  in-flight 
operation  of  the  automatic  speed  brake 
system. 

The  FAA  has  reviewed  and  approved 
Boeing  Service  Bulletin  27-2066, 
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Revision  1,  dated  August  20, 1971,  that 
describes  procedures  for  modification  of 
tlie  automatic  speed  brake  control 
circuit.  This  modification  entails 
reworking  the  landing  gear  primary  and 
alternate  logic  modules  and  adding 
airplane  wiring  to  connect  hydraulic 
system  pressure  switch  inputs  to  the 
modules.  Accomplishment  of  this 
modification  will  prevent  operation  of 
the  primary  or  alternate  tilt  relays 
unless  either  hydraulic  system  number 
1  is  pressurized  and  both  left  and  right 
body  gear  trucks  are  in  the  imtilted 
position,  or  hydraulic  system  number  4 
is  pressurized  and  both  left  and  right 
wing  gear  trucks  are  in  the  untilted 
position. 

Since  an  unsafe  condition  has  been 
identified  that  is  Ukely  to  exist  or 
develop  on  other  proaucts  of  this  same 
type  design,  the  proposed  AD  would 
require  modification  of  the  automatic 
speed  brake  control  circuit.  The  actions 
would  be  required  to  be  accomplished 
in  accordance  with  the  service  bulletin 
described  previously.  This  proposed 
action  is  one  of  several  rulemaking 
actions  based  on  the  recommendations 
of  the  SRTF  Working  Groups.  The  FAA 
is  continuing  to  review  the  SRTF 
recommendations  and  may  consider 
further  rulemaking. 

There  are  approximately  98  Model 
747  series  airplanes  of  the  affected 
design  in  the  worldwide  fleet.  The  FAA 
estimates  that  56  airplanes  of  U.S. 
registry  would  be  affected  by  this 
proposed  AD,  that  it  would  take 
approximately  12  work  hours  per 
airplane  to  accomplish  the  proposed 
actions,  and  that  tne  average  labor  rate 
is  $55  per  work  hour.  The  cost  for 
required  parts  would  be  minimal.  Based 
on  these  figures,  the  total  cost  impact  of 
the  proposed  AD  on  U.S.  operators  is 
estimated  to  be  $36,960,  or  $660  per 
airplane.  This  total  cost  figure  assumes 
that  no  operator  has  yet  accomplished 
the  proposed  requirements  of  this  AD 
action. 

The  regulations  proposed  herein 
would  not  have  substantial  direct  effects 
on  the  States,  on  the  relationship 
between  the  national  government  and 
the  States,  or  on  the  distribution  of 
power  and  responsibilities  among  the 
various  levels  of  government.  Therefore, 
in  accordance  with  Executive  Order 
12612,  it  is  determined  that  this 
proposal  would  not  have  sufficient 
federalism  implications  to  warrant  the 
preparation  of  a  Federalism  Assessment. 

For  the  reasons  disoissed  above,  I 
certify  tliat  this  proposed  regulation  (1) 
is  not  a  "major  rule"  imder  Executive 
Order  12291;  (2)  is  not  a  "significant 
rule"  under  the  DOT  Regulatory  Policies 
and  Procedures  (44  FR  11034,  February 


26. 1979);  and  (3)  if  promulgated,  will 
not  have  a  significant  economic  impact, 
positive  or  negatj  ve.  on  a  substantial 
number  of  small  entities  under  the 
criteria  of  the  Regulatory  Flexibility  Act. 
A  copy  of  the  draft  regulatory  evaluation 
prepared  for  this  action  is  contained  in 
the  Rules  Docket  A  copy  of  it  may  be 
obtained  by  contacting  the  Rules  Docket 
at  the  location  provided  under  the 
caption  "ADDRESSES." 

List  of  Subjects  in  14  CFR  Part  39 

Air  transportation.  Aircraft,  Aviation 
safety.  Safety.  > 

The  Proposed  Amendment 

Accordingly,  pursuant  to  the 
authority  delegated  to  me  by  the 
Administrator,  the  Federal  Aviation 
AdministraticHi  proposes  to  amend  14 
CFR  part  39  of  the  Federal  Aviation 
Regulations  as  follows: 

PART  39— AIRWORTHINESS 
DIRECTIVES 

1.  The  authority  citation  for  part  39 
continues  to  read  as  follows: 

Audiority:  49  U.S.C.  App.  13S4(a).  1421 
and  1423;  49  U.S.C  106(g):  and  14  CFR 
11.89. 

S  39.13    (AiTMndwq     | 

2.  Section  39.13  is  amended  by 
adding  the  following  new  airworthiness 
directive: 

Boeing:  Docket  93-NM-12&-AD. 

Applicability:  Model  747  series  airplanes; 
as  listed  In  Boeing  Service  Bulletin  27-2066. 
Revision  1.  dated  August  20. 1971; 
certificated  in  any  category. 

Compliance:  Required  as  indicated,  unless 
accomplished  previously. 

To  prevent  inadvertent  in-flight  operation 
of  the  automatic  speed  brake  system, 
accomplish  the  following: 

(a)  Within  5,000  hours  time- in-service  after 
the  effective  date  of  this  AD,  modify  the 
automatic  speed  brake  control  circuit  in 
accordance  with  Boeng  Service  Bulletin  27- 
2066,  Revision  1.  dated  August  20, 1971. 

(b)  An  alternative  method  of  compliance  or 
adjustment  of  the  compliance  time  that 
provides  an  acceptable  level  of  safety  may  Ite 
used  if  approved  by  the  Manager,  Seattle 
Aircraft  Certification  Office  (ACQ),  FAA, 
Transport  Airplane  Directorate.  Operators 
shall  submit  their  requests  through  an 
appropriate  FAA  Principal  Maintenance 
Inspector,  who  may  add  comments  and  then 
send  it  to  the  Manager,  Seattle  ACO. 

NotK  Information  concerning  the  existence 
of  approved  alternative  methods  of 
compliance  with  this  AO.  if  any.  may  be 
obtained  firom  the  Seattle  ACO. 

(c)  Special  flight  permits  may  be  Issued  in 
accordance  with  FAR  21.197  and  21.199  to 
operate  the  airplane  to  a  location  where  the 
requirements  of  this  AD  can  be 
accomplished. 


Issued  in  Renton.  Washington,  on 
September  10. 1993. 

David  G.  Hmiel. 

Actir^  Manager.  Transport  Airplane 
Dinctorate,  Aircraft  Certification  Service. 
(FR  Doc  93-22737  Filed  9-16-93:  8:45  ami 

14  CFR  Part  39 

[Docket  Na  93-NII-127-AD] 

Airworthiness  Directives;  Bodng 
Model  767  Series  Airplanes 

AGENCY:  Federal  Aviation 

Administration.  DOT. 

ACTKM:  Notice  of  proposed  rulemaking 

(NPRM). 

StIMMARY:  This  document  proposes  the 
adoption  of  a  new  airworthiness 
directive  (AD)  that  is  applicable  to 
certain  Boeing  Model  767  series 
airplanes.  This  proposal  would  require 
modification  of  the  ram  air  turbine 
(RAT)  system  Miring.  This  proposal  is 
prompted  by  a  report  of  chatter 
occurring  during  takeoff  and  landing  in 
the  RAT  airspeed  switch  relay.  The 
actions  specified  by  the  proposed  AD 
are  intended  to  prevent  ihe  inability  to 
maintain  hydraulic  system  power  in  the 
event  that  power  is  lost  in  both  engines. 
DATES:  Comments  must  be  received  by 
November  10, 1993. 
ADDRESSES:  Submit  comments  in 
triplicate  to  the  Federal  Aviation 
Administration  (FAA),  Transport 
Airplane  Directorate,  AN'M-IOS, 
Attention:  Rules  Docket  No.  e3-NM- 
127-AD.  1601  Lind  Avenue.  SW., 
Renton,  Washington  98055-4056. 
Comments  may  be  inspected  at  tliis 
location  between  9  a.m.  and  3  p.m., 
Monday  through  Friday,  except  Federal 
holidays. 

The  service  information  referenced  in 
the  proposed  rule  may  be  obtained  from 
Boeing  Commercial  Airplane  Group. 
P.O.  Box  3707,  Seattle.  Washington 
98124-2207.  This  information  may  be 
examined  at  the  FAA,  Transport 
Airplane  Directorate,  1601  land 
Avenue,  SW..  Renton,  Washington. 
FOR  FURTHER  INFORMATION  CONTACT: 
Kristin  Larson.  Aerospace  Elngineer, 
Systems  and  Equipment  Branch.  ANM- 
130S,  FAA,  Transport  Airplane 
Directorate.  Seattle  Aircraft  Certification 
Office,  1601  Lind  Avenue,  SW..  Renton. 
Washington  98055-4056;  telephone 
(206)  227-1760;  fax  (206)  227-1181. 

8UPPI.EMENTARY  INFORMATION: 

Comments  Invited 

Interested  persons  are  invited  to 
participate  in  the  making  of  the 
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proposed  rule  by  submitting  such 
written  data,  views,  or  arguments  as 
they  may  desire.  Communications  shall 
identify  the  Rules  Docket  number  and 
be  submitted  in  triplicate  to  the  address 
specified  above.  All  communications 
received  on  or  before  the  closing  date 
for  comments,  specified  above,  will  be 
considered  before  taking  action  on  the 
proposed  rule.  The  proposals  contained 
in  this  notice  may  be  changed  in  light 
of  the  comments  received. 

Comments  are  specifically  invited  on 
the  overall  regulatory,  economic, 
environmental,  and  energy  aspects  of 
the  proposed  rule.  All  comments 
submitted  will  be  available,  both  before 
and  after  the  closing  date  for  comments, 
in  the  Rules  Docket  for  examination  by 
interested  persons.  A  report 
summarizing  each  FAA-public  contact 
concerned  with  the  substance  of  this 
proposal  will  be  filed  in  the  Rules 
Docket. 

Commenters  wishing  the  FAA  to 
acknowledge  receipt  of  their  comments 
submitted  in  response  to  this  notice 
must  submit  a  self-addressed,  stamped 
postcard  on  which  the  following 
statement  is  made:  "Comments  to 
Docket  Number  93-NM-127-AD."  The 
postcard  will  be  date  stamped  and 
returned  to  the  commenter. 

Availability  of  NPRMs 

Any  person  may  obtain  a  copy  of  this 
NPRM  by  submitting  a  request  to  the 
FAA,  Transport  Airplane  Directorate, 
ANM-103,  Attention:  Rules  Docket  No. 
93-NM-127-AD,  1601  Und  Avenue, 
SW.,  Renton,  Washington  98055-4056. 

Discussion 

In  July  1989,  a  transport  category 
airplane  was  involved  in  an  accident  in 
Sioux  Oty.  Iowa,  resulting  in  the  deaths 
of  110  passengers  and  one  crewmember. 
The  National  Transportation  Safety 
Board  (NTSB)  identified  the 
catastrophic  disintegration  of  the  stage  1 
fan  disk  of  one  of  the  engines  as  a 
probable  cause  of  the  accident.  The 
resulting  debris  damaged  the  hydraulic 
systems  that  power  the  flight  controls, 
resulting  in  the  loss  of  virtually  all 
control  capability. 

Following  the  accident,  the 
Administrator  of  the  Federal  Aviation 
Administration  convened  a  Systems 
Review  Task  Force  (SRTF)  to  investigate 
means  for  enhancing  airplane 
survivability  following  damage  to  fully 
powered  flight  control  systems.  The 
SRTF  formed  working  groups  to  perform 
these  investigations  for  specific  airplane 
models  to  determine  what  actions  could 
be  effective  in  protecting  other  transport 
category  airplanes  with  powered  flight 


control  systems  from  similar  engine  or 
systems  failures. 

The  SRTF  working  group  assigned  to 
review  Boeing  Model  767  series 
airplanes  has  completed  its  review  of 
the  Model  767  design,  including 
existing  service  bulletins,  and  has 
issued  a  report  recommending 
incorporation  of  one  of  the 
modifications  described  in  a  Boeing 
Model  767  service  bulletin.  A  copy  of 
the  report  is  contained  in  the  Rules 
Docket  for  this  AD  action. 

One  of  the  existing  service  bulletins, 
Boeing  Service  Bulletin  767-29-0021, 
Revision  4,  dated  May  12, 1988,  was 
issued  in  response  to  a  report  of  chatter 
occurring  during  takeoff  and  landing  in 
the  ram  air  turbine  (RAT)  airspeed 
switch  relay  on  a  Model  767  series 
airplane.  The  RAT  provides  hydraulic 
power  for  the  flight  controls  in  the  event 
that  power  is  lost  in  both  engines. 
Investigation  of  the  RAT  automatic 
deployment  wiring  system  revealed  that 
a  sneak  circuit  can  cause  the  airspeed 
switch  relay  to  chatter  during  takeoff 
and  landing  when  the  airplane  speed  is 
greater  than  80  knots  and  the  airplane 
is  on  the  ground.  The  wiring  that  allows 
this  sneak  circuit  is  installed  as  a 
secondary  system  for  the  ground  test  of 
the  RAT  deployment  system.  The  sneak 
circuit  causes  excessive  cycling  and 
reduces  the  expected  operating  life  of 
the  relay.  If  the  switch  becomes 
inoperative  and  stuck  in  the  open 
position,  the  RAT  will  not  automatically 
deploy.  This  condition,  if  not  corrected, 
could  result  in  the  inability  to  maintain 
hydraulic  system  power  in  the  event 
that  power  is  lost  in  both  engines. 

The  FAA  has  reviewed  and  approved 
Boeing  Service  Bulletin  767-29-0021, 
Revision  4,  dated  May  12, 1988,  that 
describes  procedures  for  modification  of 
the  RAT  system  wiring.  This 
modification  entails  replacing  the  RAT 
airspeed  switch,  capping  and  stowing  a 
wire  between  the  RAT  airspeed  switch 
and  the  air/ground  relay,  and 
performing  a  functional  test  of  the  RAT 
deployment  system.  Accomplishment  of 
this  modification  will  eliminate  the 
sneak  circuit  that  causes  excessive 
cycling  of  the  RAT  airspeed  swtch 
relay. 

Since  an  unsafe  condition  has  been 
identified  that  is  likely  to  exist  or 
develop  on  other  products  of  this  same 
type  design,  the  proposed  AD  would 
require  modification  of  the  RAT  system 
wiring.  The  actions  would  be  required 
to  be  accomplished  in  accordance  with 
the  service  bulletin  described 
previously.  This  proposed  action  is  one 
of  several  rulemaking  actions  based  on 
the  recommendations  of  the  SRTF 
Working  Croups.  The  FAA  is  continuing 


to  review  the  SRTF  recommendations 
and  may  consider  further  rulemaking. 

There  are  approximately  90  Model 
767  series  airplanes  of  the  affected 
design  in  the  worldwide  fleet.  The  FAA 
estimates  that  53  airplanes  of  U.S. 
registry  would  be  affected  by  this 
proposed  AD,  that  it  would  take 
approximately  3.5  work  hours  per 
airplane  to  accomplish  the  proposed 
actions,  and  that  the  average  labor  rate 
is  $55  per  work  hour.  The  cost  for 
required  parts  would  be  minimal.  Based 
on  these  figures,  the  total  cost  impact  of 
the  pro[>osed  AD  on  U.S.  operators  is 
estimated  to  be  $10,203,  or  $193  per 
airplane.  This  total  cost  figure  assumes 
that  no  operator  has  yet  accomplished 
the  proposed  requirements  of  this  AD 
action. 

The  regulations  proposed  herein 
would  not  have  substantial  direct  effects 
on  the  States,  on  the  relationship 
between  the  national  government  and 
the  States,  or  on  the  distribution  of 
power  and  responsibilities  among  the 
various  levels  of  government.  Therefore, 
in  accordance  with  Executive  Order 
12612,  it  is  determined  that  this 
proposal  would  not  have  sufficient 
federalism  implications  to  warrant  the 
preparation  of  a  Federalism  Assessment. 

For  the  reasons  discussed  above,  I 
certify  that  this  proposed  regulation  (1) 
is  not  a  "major  rule"  under  Executive 
Order  12291:  (2)  is  not  a  "significant 
rule"  under  the  DOT  Regulatory  Policies 
and  Procedures  (44  FR  11034,  February 
26, 1979);  and  (3)  if  promulgated,  will 
not  have  a  significant  economic  impact, 
positive  or  negative,  on  a  substantial 
number  of  small  entities  under  the 
criteria  of  the  Regulatory  Flexibility  Act. 
A  copy  of  the  draft  regulatory  evaluation 
prepared  for  this  action  is  contained  in 
the  Rules  Docket.  A  copy  of  it  may  be 
obtained  by  contacting  the  Rules  Docket 
at  the  location  provided  under  the 
caption  "ADDRESSES." 

List  of  Subiects  in  14  CFR  Part  39 

Air  transportation,  Aircraft,  Aviation 
safety.  Safety. 

The  Proposed  Amendment 

Accordingly,  pursuant  to  the 
authority  delegated  to  me  by  the 
Administrator,  the  Federal  Aviation 
Administration  proposes  to  amend  14 
CFR  part  39  of  the  Federal  Aviation 
Regulations  as  follows: 

PART  39— AIRWORTMINESS 
DIRECTIVES 

1.  The  authority  citation  for  part  39 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  App.  1354(a),  1421 
and  1423;  49  U.S.C  106(g);  and  14  CFR 
11.89. 
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$39.13    [Amended] 

2.  Section  39.13  is  amended  by 
adding  the  following  new  airworthiness 
directive:    . 

BoeiB^:  Docket  93-NM-127-AD. 

Applicability:  Model  767  series  airplanes: 
as  listed  in  Boeing  Service  Bulletin  767-29- 
0021.  Revision  4.  dated  May  12. 1988: 
certincated  in  any  category. 

Compliance:  Required  as  indicated,  unless 
accomplished  previously. 

To  prevent  the  inability  to  maintain 
hydraulic  system  power  in  the  event  that 
power  is  lost  in  both  engines,  accomplish  the 
following: 

(a)  Within  4.000  hours  time-in-scrvice  after 
the  effective  date  of  this  AD.  replace  the  ram 
air  turbine  (RAT)  airspeed  switch:  cap  and 
stow  the  wire  l)elween  the  RAT  airspeed 
switch  and  the  air/ground  relay;  and  perform 
a  functional  test  of  the  RAT  deployment 
system:  in  accordance  with  Boeing  Service 
Bulletin  767-29-00t1.  Revision  4.  dated  May 
12.1988. 

(b)  An  alternative  method  of  compliance  or 
adjustment  of  the  compliance  time  that 
provides  an  acceptable  level  of  safety  may  be 
used  if  approved  by  the  Manager,  Seattle 
Aircraft  Certification  Office  (AGO).  FAA. 
Transport  Airplane  Directorate.  Operators 
shall  submit  their  requests  through  an 
appropriate  FAA  Principal  Maintenance 
Inspector,  who  may  add  comments  and  then 
send  it  to  the  Manager,  Seattle  ACQ. 

Note:  Information  concerning  the  existence 
of  approved  alternative  methods  of 
compliance  with  this  AD.  if  any.  may  l>e 
ol>tained  from  the  Seattle  ACO. 

(c)  Special  flight  permits  may  be  issued  in 
accordance  with  FAR  21.197  and  21.199  to 
operate  the  airplane  to  a  location  where  the 

f      requirements  of  this  AD  can  be 
accomplished. 

Issued  in  Renton.  Washington,  on 
September  10. 1993. 
David  G.  Hmiel. 

Acting  Manager,  Transport  Airplane 
Directorate,  Aircraft  Certification  Service. 
|FR  Doc  93-22738  Filed  »-16-93:  8:45  ami 
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ENVIRONMENTAL  PROTECTION 
AGENCY 

40CFRPart55 
IFRL-4731-11 

Outer  Continental  Shelf  Consistency 
Update  #1  For  Florida 

AGENCY:  Environmental  Protection 
Agency  (EPA). 

ACTION:  Notice  of  proposed  rulemaking: 
consistency  update. 

SUMMARY:  EPA  is  proposing  to  update  a 
portion  of  the  Outer  Continental  Shelf 
("OCS")  Air  Regulations.  Requirements 
applying  to  OCS  sources  located  within 
25  miles  of  states'  seaward  boundaries 


must  be  updated  periodically  to  remain 
consistent  with  the  requirements  of  the 
corresponding  onshore  area  ("COA").  as 
mandated  by  section  the  Clean  Air  Act 
Amendments  of  1990,  the  applicable 
requirements  for  certain  areas  for  Air 
Pollution  from  OCS  Activities.  The 
portion  of  the  OCS  air  regulation  that  is 
being  updated  pertains  to  the 
requirements  for  OCS  sources  for  which 
the  State  of  Florida  will  be  the 
designated  COA.  This  action  proposes 
to  incorporate  the  requirements 
contained  in  "State  of  Florida 
Requirements  Applicable  to  OCS 
Sources'"  (Augu.st  20, 1993).  Proposed 
changes  to  these  requirements  are 
discussed  below. 

DATES:  Comments  on  the  proposed 
updates  must  be  received  on  or  before 
October  18.  1993. 

ADDRESSES:  Comments  must  be  mailed 
(in  duplicate  if  possible)  to  the  U.S. 
Environmental  Protection  Agency. 
Region  IV.  Air.  Pesticides,  and  Toxics 
Management  Division.  345  Courtland 
Street,  NE.  Atlanta,  GA  30365.  (Attn:  R. 
Scott  Davis).  Docket:  The  docket  is 
available  for  public  inspection  and 
copying  Monday  through  Friday  during 
regular  business  hours  at  the  following 
locations: 

EPA  Air  Docket.  Attn:  Docket  No.  A- 
93-31,  Environmental  Protection 
Agency.  401  M  Street  SW., 
Washington  D.Q  20460.  Room  M- 
1500. 
Region  IV  Library,  Environmental 
Protection  Agency,  345  Courtland 
Street  NE..  Atlanta,  GA  30365. 
FOR  FURTHER  INFORMATWN  CONTACT:  R. 
Scott  Davis,  Air.  Pesticides,  and  Toxics 
Management  Division,  U.S.  EPA  Region 
IV,  345  Courtland  Street  NE..  Atlanta. 
GA  30365.  Telephone  (404)  347-5014. 

SUPPLEMENTARY  INFORMATION: 

Docket 

Although  the  initial  OCS  rulemaking 
was  determined  to  be  subject  to  the 
requirements  of  section  307(d)  of  the 
Clean  Air  Act  (General  Provision 
Relating  to  Administrative  Proceedings 
and  Judicial  Review),  this  proposed 
rulemaking  is  not  subject  to  those 
requirements,  nor  are  any  rulemakings 
that  are  undertaken  to  update  the  OCS 
requirements  to  maintain  consistency 
with  onshore  requirements,  pursuant  to 
section  328(a)(1).  Supporting 
information  used  in  developing  the 
proposed  notice  and  copies  of  the 
documents  EPA  is  proposing  to 
incorporate  by  reference  are  contained 
in  Docket  No.  A-93-31  (see  ADDRESSES). 


Background 

On  September  4, 1992.  EPA 
promulgated  40  CFR  part  55 ' .  which 
established  requirements  to  control  air 
pollution  from  OCS  sources  in  order  to 
comply  with  federal  and  state  ambient 
air  quality  standards  and  the  provisions 
of  part  C  of  title  I  of  the  Act.  Part  55 
applies  to  all  OCS  sources  offshore  of 
the  states  except  those  located  in  the 
Gulf  of  Mexico  west  of  87.5  degrees 
longitude,  approximately  west  of  the 
Florida/Alabama  state  border.  Section 
328  of  the  Act  requires  that  for  such 
sources  located  within  25  miles  of  a 
state's  seaward  boundary,  the 
requirements  shall  be  the  same  as  would 
be  applicable  if  the  sources  were  located 
in  the  COA.  Because  the  OCS 
requirements  are  based  on  onshore 
requirements,  and  onshore  requirements 
may  change,  section  328(a)(1)  requires 
that  EPA  update  the  OCS  requirements 
as  necessary  to  maintain  consistency 
with  onshore  requirements. 

Pursuant  to  §  55.12  of  the  OCS  rule, 
consistency  reviews  will  occur  (1)  at 
least  annually;  (2)  upon  receipt  of  a 
Notice  of  Intent  (NOI);  and  (3)  when  a 
state  or  local  agency  submits  a  rule  to 
EPA  to  be  considered  for  incorporation 
by  reference  in  part  55.  This  Notice  of 
Proposed  Rulemaking  is  being  proposed 
in  response  to  the  receipt  of  a  NOI. 
submitted  by  Chevron  USA  Production 
Company  on  June  25. 1993.  and 
represents  the  first  update  of  part  55  for 
the  State  of  Florida.  The  NOI  includes 
general  company  information,  a 
description  of  the  proposed  facility, 
estimated  potential  air  emissions, 
emissions  points,  fuels,  air  pollution 
controls,  and  any  proposed  operating 
limitations.  Public  comments  received 
in  writing  within  30  days  of  publication 
of  this  notice  will  be  considered  by  EPA 
before  promulgation  of  the  final  updated 
rule. 

Section  328(a)  of  the  Act  requires  that 
EPA  establish  requirements  to  control 
air  pollution  from  OCS  sources  located 
within  25  miles  of  states'  seaward 
boundaries  that  are  the  same  as  onshore 
requirements.  To  comply  with  this 
statutory  mandate.  EPA  must 
incorporate  applicable  onshore  rules 
into  part  55  as  they  exist  onshore.  In 
updating  40  CFR  part  55.  EPA  reviewed 
the  state  rules  for  inclusion  in  part  55 
to  ensure  that  they  comply  with  the 
attainment  or  maintenance  of  federal  or 
state  ambient  air  quality  standards  or 


<  The  reader  may  refer  (o  (he  Notice  of  Proposed 
Rulemaking.  [)ecember  S.  1991  (56  PR  63774).  and 
the  preamble  lo  the  Hnal  rule  promulgated 
September  4. 1992  (57  FR  40792)  for  further 
background  and  Information  on  the  OCS 
reguJations. 
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part  C  of  title  I  of  the  Act.  that  they  are 
not  designed  expressly  to  prevent 
exploration  and  development  of  the 
OCS  and  that  they  are  applicable  to  OCS 
sources  (40  CFR  55.1).  EPA  has  also 
evaluated  the  rules  to  ensure  they  are 
not  arbitrary  or  capricious  (40  CFR 
55.12  (e)).  In  addition.  EPA  has 
excluded  administrative  or  procedural 
rules. » 

EPA  Evaluation  and  Proposed  Action 

In  today's  notice  EPA  proposes  to 
incorporate  the  rules  applicable  to 
sources  for  which  the  State  of  Florida 
will  be  the  COA.  These  rules  include 
revisions  to  existing  rules  that  already 
apply  to  OCS  sources  and  are  a  result 
of  the  recodification  and  renumbering  of 
Florida  air  regulations  (Adopted  9/25/ 
92)  and  the  adoption  of  amendments  to 
other  existing  air  regulations: 

Florida  Aoministrative  Code — 
Department  of  Environmental 
Protection.  The  following  sections  of 
Chapter  17: 

4.020  Definitions  (Adopted  7/11/93) 

4.021  Transferability  of  Definitions 
(Adopted  8/31/88) 

4.030    General  Prohibitions  (Adopted  8/31/ 

88) 
4.040    Exemptions  (Adopted  8/31/88) 
4,050    Procedure  to  Obtain  Permit; 

Application,  except  (4)(b)  through  (4)(k) 

and  4(q)  (Adopted  7/11/93) 
4.070    Standards  for  Issuing  or  Denying 

Permits:  Issuance:  Denial  (Adopted  3/28/ 

91) 
4.080    Modification  of  Permit  Conditions 

(Adopted  3/19/90) 
4.090    Renewals  (Adopted  7/1 1/93) 
4.100    Suspension  and  Revocation  (Adopted 

8/31/88) 
4  110    Financial  Responsibility  (Adopted  8/ 

31/88) 
4  120    Transfer  of  Permits  (Adopted  3/19/ 

90) 
4.130    Plant  Operation — Problems  (Adopted 

8/31/88) 
4  160    Permit  Conditions,  except  (16)  and 

(17)  (Adopted  7/11/93) 
4.210    Construction  Permits  (Adopted  8/31/ 

88) 
4.220    Operation  Permits  for  New  Sources 

(Adopted  8/31/88) 
4  520    Defmitions  (Adopted  7/11/90) 
4.530    Procedures  (Adopted  3/19/90) 
4.540    General  Conditions  for  all  General 

Permits  (Adopted  8/31/88) 
2 1 0. 1 00    Purpose  and  Scope  (Adopted  2/9/ 

93) 
210.200    Defmitions  (Adopted  2/9/93) 
210.300    Permits  Required  (Adopted  9/25/ 

92) 
210.400    Emission  Estimates  (Adopted  9/25/ 

92) 


210.500 

92) 
210.550 

92) 
210.650 
210700 

92) 
210.980 
212.100 

93) 
212.200 
212.300 


Air  Quality  Models  (Adopted  9/25/ 

Stack  Height  Policy  (Adopted  9/25/ 

Circumvention  (Adopted  9/25/92) 
Excess  Emissions  (Adopted  9/25/ 

Severability  (Adopted  9/25/92) 
Purpose  and  Scope  (Adopted  2/2/ 


>Upon  delegation  the  onshore  area  will  use  its 
administrative  and  procedural  rules  as  onshore.  In 
those  instances  where  EPA  does  not  delegate 
authority  to  implement  and  enforce  pan  55.  EPA 
will  use  its  own  administrative  and  procedural 
requirements  to  implement  the  substantive 
requirements.  40  CFR  55.14  (c)(4). 


Defmitions  (Adopted  2/2/93) 
Sources  Not  Subject  to  Prevention 

of  Significant  Deterioration  or 

Nonattainment  Requirements  (Adopted 

9/25/92) 
212.400    Prevention  of  Significant 

Deterioration  (Adopted  2/2/93) 
212.410    Best  Available  Control  Technology 

(BACT)  (Adopted  9/25/92) 
212.500    New  Source  Review  for 

Nonattainment  Areas  (Adopted  2/2/93) 
212.510    L.owesl  Achievable  Emission  Rate 

(LAER)  (Adopted  9/25/92) 
212.600    Source  Specific  New  Source 

Review  Requirements  (Adopted  9/25/92) 
212.700    Source  Reclassification  (Adopted 

9/25/92) 
256.100    Declaration  and  Intent  (Adopted 

10/20/86) 
256.200    Definitions  (Adopted  10/20/86) 
256.300    Prohibitions  (Adopted  8/26/87) 
256.450    Open  Burning  Allowed  (Adopted 

6/27/91) 
256.600    Industrial.  Commercial,  Municipal 

and  Research  Open  Burning  (Adopted  8/ 

26/87) 
2S6.700    Open  Burning  Allowed  (Adopted 

11/23/88) 
272.200    Definitions  (Adopted  9/25/92) 
272.300    Ambient  Air  Quality  Standards 

(Adopted  9/25/92) 
272.500    Maximum  Allowable  Increases 

(Prevention  of  Significant  Deterioration) 

(Adopted  9/25/92) 
272.750    DER  Ambient  Test  Methods 

(Adopted  9/25/92) 
273.200    Definitions  (Adopted  9/25/92) 
273.300    Air  Pollution  Episodes  (Adopted  9/ 

25/92) 
273.400    Air  Alert  (Adopted  9/25/92) 
273.500    Air  Warning  (Adopted  9/25/92) 
273.600    Air  Emergency  (Adopted  9/25/92) 
296.200    Definitions  (Adopted  6/11/93) 
296.310    General  Particulate  Emission 

Limiting  Standards  (Adopted  2/2/93) 
296.320    General  Pollutant  Emission 

Limiting  Standards,  except  (2)  (Adopted 

2/2/93) 
296.330    Best  Available  Control  Technology 

(BACT)  (Adopted  2/2/93) 
296.400    Specific  Emission  Limiting  and 

Performance  Standards  (Adopted  2/2/93) 
296.500    Reasonably  Available  Control 

Technology  (RACT) — Volatile  Organic 

Compounds  (VOC)  and  Nitrogen  Oxides 

(NO»)  Emitting  Facilities  (Adopted  2/2/ 

93) 
296. 700    Reasonably  Aval  lable  Control 

Technology  (RACT) — Particulate  Matter, 

except  (2)(n  (Adopted  2/2/93) 
2%.800    Standards  of  Performance  for  New 

Stationary  Sources  (NSPS)  (Adopted  6/ 

11/93) 
296.810    National  Emission  Standards  for 

Hazardous  Air  Pollutants  (Adopted  6/11/ 

93) 


297.100    Purpose  and  Scope  (Adopted  12/2/ 

92) 
297.200    Definitions  (Adopted  6/11/93) 
297.310    General  Test  Requirements 

(Adopted  12/2/92) 
297.330    Applicable  Test  Procedures 

(Adopted  12/2/92) 
297.340    Frequency  of  CompliaiKC  Tests 

(Adopted  12/2/92) 
297.345    Stack  Sampling  Facilities  Provided 

by  the  Owner  of  an  Air  Pollution  Point 

Source  (Adopted  12/2/92) 
297.350    Determination  of  Process  Variables 

(Adopted  12/2/92) 

297.400  EPA  Methods  Adopted  by 
Reference  (Adopted  12/2/92) 

297.401  EPA  Test  Procedures  (Adopted  6/ 
11/93) 

297.411  DER  Method  1  (Adopted  12/2/92) 

297.412  DER  Method  2  (Adopted  12/2/92) 

297.413  DER  Method  3  (Adopted  12/2/92) 

297.414  DER  Method  4  (Adopted  12/2/92) 

297.415  DER  Method  5  (Adopted  12/2/92) 

297.416  DER  Method  5ii  (Adopted  12/2/92) 

297.417  DER  Method  6  (Adopted  12/2/92) 

297.418  DER  Method  7  (Adopted  12/2/92) 

297.419  DER  Method  8  (Adopted  12/2/92) 

297.420  DER  Method  9  (Adopted  12/2/92) 

297.421  DER  Method  10  (Adopted  12/2/92) 

297.422  DER  Method  11  (Adopted  12/2/92) 

297.423  DER  Method  12— Determination  of 
Inorganic  Lead  Emissions  from 
Stationary  Sources  (Adopted  12/2/92) 

297.424  DER  Method  13  (Adopted  12/2/92) 
297.440    Supplementary  Test  Procedures 

(Adopted  6/11/93) 
297.450    EPA  VOC  Capture  Efficiency  Test 

Procedures  (Adopted  6/11/93) 
297.500    Continuous  Emission  Monitoring 

Requirements  (Adopted  6/11/93) 
297.520    EPA  Performance  Specifications 

(Adopted  6/11/93) 
297.570    Test  Report  (Adopted  12/2/92) 
297.620    Exceptions  and  Approval  of 

Alternate  Procedures  and  Requirements 

(Adopted  6/11/93) 

The  following  rule  is  proposed  to  be 
deleted  from  the  State  of  Florida 
requirements  applicable  to  OCS  sources. 
It  will  be  superseded  by  the  provisions 
of  another  rule. 

2.700    Stationary  Point  Source  Emission 
Test  Procedures  (Adopted  8/30/89). 
(Replaced  by  provisions  of  Chapter  17- 
297,  Stationary  Sources — Emissions 
Monitoring,  Adopted  12/2/92) 

Administrative  Requirements 

A.  Executive  Order  12 29 J  (Beguhtory 
Impact  Analysis) 

The  OfTice  of  Management  and  Budget 
has  exempted  this  rule  from  the 
requirements  of  Section  3  of  Executive 
Order  12291. 

B.  Beguhtory  Flexibility  Act 

The  Regulatory  Flexibility  Act  of  1980 
requires  each  federal  agency  to  perform 
a  Regulatory  Flexibility  Analysis  for  all 
rules  that  are  likely  to  have  a 
"significant  impact  on  a  substantial 
number  of  small  entities."  Small  entities 
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include  small  businesses,  organizations, 
and  governmental  jurisdictions. 

As  was  stated  in  the  fmai  regulation, 
the  OCS  rule  does  not  apply  to  any 
small  entities,  and  the  structure  of  the 
rule  averts  direct  impacts  and  mitigates 
indirect  impacts  on  small  entities.  This 
consistency  update  merely  incorporates 
onshore  requirements  into  the  OCS  rule 
to  maintain  consistency  with  onshore 
regulations  as  required  by  section  328  of 
the  Act  and  does  not  alter  the  structure 
of  the  rule. 

The  EPA  certiBes  that  this  notice  of 
proposed  rulemaking  will  not  have  a 
significant  impact  on  a  substantial 
number  of  small  entities. 

C.  Paperwork  Reduction  Act 

The  Office  of  Management  and  Budget 
(OMB)  has  approved  the  information 
collection  requirements  contained  in  the 
final  OCS  rulemaking  dated  September 
4, 1992.  under  the  provisions  of  the 
Paperwork  Reduction  Act,  44  U.S.C. 
35012  et  seq.  and  has  assigned  OMB 
control  number  2060-0249.  This 
consistency  update  does  not  add  any 
further  requirements. 

List  of  Subjects  in  40  CFR  Part  55 

Administrative  practice  and 
procedures.  Air  pollution  control.  Outer 
Continental  Shelf,  Ozone,  Sulfur  oxides. 
Nitrogen  dioxide,  Particulate  matter. 
Hydrocarbons,  Nitrogen  oxides. 
Intergovernmental  relations.  Reporting 
and  recordkeeping  requirements. 
Incorporation  by  reference,  Permits. 

Dated:  September  1, 1993. 
Patrick  M.  Tobin. 

Acting  Regional  Administrator. 

Title  40  of  the  Code  of  Federal 
Regulations,  part  55.  is  to  be  amended 
as  follows: 

J>ART  55— {AMENDED] 

1.  The  authority  citation  for  part  55 
continues  to  read  as  follows: 

Authority:  Section  328  of  the  Qean  Air  Act 
(42  U.S.C  7401  et  seq.)  as  amended  by  Public 
Law  101-549. 

2.  Section  55.14  is  proposed  to  be 
amended  by  revising  paragraph 
(e)(6)(i)(A)  to  read  as  follows: 

155.14  Requirements  ttiat  apply  to  OCS 
sources  locatsd  witttin  25  miles  of  states 
seaward  boundaries,  t>y  stats. 

(e)  *  •  • 
(6)  •  •  • 

(A)  State  of  Florida  Requirements 
Applicable  to  OCS  Sources.  August  20. 
1993. 


3.  Appendix  A  to  CFR  part  55  is 
proposed  to  be  amended  by  revising 
paragraph  (a)(1)  under  the  heading 
Florida  to  read  as  follows: 

Appendix  A  to  40  CFR  Part  55 — Listing 
of  State  and  Local  Requirements 
Incorporated  by  Reference  Into  Part  55, 
by  State 


Florida 

(a)*** 

(1)  The  following  requirements  are 
contained  in  State  of  Florida 
Requirements  Applicable  to  OCS 
Sources,  August  20. 1993: 

Florida  Administrative  Code — Department 
of  Environmental  Protection.  The  following 
sections  of  Chapter  17: 

4.020  Definitions  (Adopted  7/11/93) 

4.021  Transferability  of  Definitions 
(Adopted  8/31/88) 

4.030    General  Prohibitions  (Adopted  8/31/ 

88) 
4.040    Exemptions  (Adopted  8/31/88) 
4.050    Procedure  to  Obtain  Permit; 

Application,  except  (4)(b)  through  (4)(k) 

and  4(q)  (Adopted  7/11/93) 
4.070    Standards  for  Issuing  or  Denying 

Pennits;  Issuance;  Denial  (Adopted  3 '28/ 

91) 
4.080    Modification  of  Permit  Conditions 

(Adopted  3/19/90) 
4.090    Renewals Mdopted  7/11/93) 
4.100    Suspension  and  Revocation  (Adopted 

8/31/88) 
4.110    Financial  Responsibility  (Adopted  8/ 

31/88) 
4.120    Transfer  of  Permits  (Adopted  3/19/ 

90) 
4. 1 30    Plant  Operation— Problems  (Adopted . 

8/31/88) 
4.160    Pemiit  Conditions,  except  (16)  and 

(17)  (Adopted  7/11/93) 
4.210    Construction  Permits  (Adopted  8/31/ 

88) 
4.220    Operation  Permits  for  New  Sources 

(Adopted  8/31/88) 
4.520    Definitions  (Adopted  7/11/90) 
4.530    Procedures  (Adopted  3/19/90) 
4.540    General  Conditions  for  all  General 

Permits  (Adopted  8/31/88) 
210.100    Purpose  and  Scope  (Adopted  2/9/ 

93) 
210.200    Definitions  (Adopted  2/9/93) 
210.300    Permits  Required  (Adopted  9/25/ 

92) 
210.400    Emission  Estimates  (Adopted  9/25/ 

92) 
210.500    Air  Quality  Models  (Adopted  9/25/ 

92) 
210.550    Stack  Height  Policy  (Adopted  9/25/ 

92) 
210.650    Qrcimivention  (Adopted  9/25/92) 
210.700    Excess  Emissions  (Adopted  9/25/ 

92) 
210.980    Severability  (Adopted  9/25/92) 
21 2.100    Purpose  and  Scope  (Adopted  2/2/ 

93) 
212.200    Definitions  (Adopted  2/2/93) 


212.300    Sources  Not  Subject  to  Prevention 

of  Significant  Deterioration  or 

Nonattainment  Requirements  (Adopted 

9/25/92) 
212.400    Prevention  of  Significant 

Deterioration  (Adopted  2/2/93) 
212.410    Best  Available  Control  Technology 

(BACT)  (Adopted  9/25/92) 
212.500    New  Source  Review  for 

Nonattainment  Areas  (Adopted  2/2/93) 
212.510    Lowest  Achievable  Emission  Rate 

(LAER)  (Adopted  9/25/92) 
212.600    Source  Specific  New  Source 

Review  Requirements  (Adopted  9/25/92) 
212.700    Source  Reclassification  (Adopted 

9/25/92) 
256.100    Declaration  and  Intent  (Adopted 

10/20/86) 
256.200    Definitions  (Adopted  10/20/86) 
256.300    Prohibitions  (Adopted  8/26/67) 
256.450    Open  Burning  Allowed  (Adopted 

6/27/91) 
256.600    Industrial,  Commercial.  Municipal 

and  Research  Open  Burning  (Adopted  8/ 

26/87) 
256.700    Open  Burning  Allowed  (Adopted 

11/23/86) 
272.200    Definitions  (Adopted  9/25/92) 
272.300    Ambient  Air  Quality  Standards 

(Adopted  9/25/92) 
272.500    Maximum  Allowable  Increases 

(Prevention  of  Significant  Deterioration) 

(Adopted  9/25/92) 
272.750    DER  Ambient  Test  Methods 

(Adopted  9/25/92) 
273.200    Definitions  (Adopted  9/25/92) 
273.300    Air  Pollution  Episodes  (Adopted  9/ 

25/92) 
273.400    Air  Alert  (Adopted  9/25/92) 
273.500    Air  Warning  (Adopted  9/25/92) 
273.600    Air  Emergency  (Adopted  9/25/92) 
2%.200    Definitions  (Adopted  6/11/93) 
296.310    General  Particulate  Emission 

Limiting  Standards  (Adopted  2/2/93) 
296.320    General  Pollutant  fjnission 

Limiting  Standards,  except  (2)  (Adopted 

2/2/93) 
296.330    Best  Available  Control  Technology 

(BACT)  (Adopted  2/2/93) 
296.400    Specific  Emission  Limiting  and 

Performance  Standards  (Adopted  2/2/93) 
296.500    Reasonably  Available  Control 

Technology  (RACT) — Volatile  Organic 

Compounds  (VOC)  and  Nitrogen  Oxides 

(NO.)  Emitting  Facilities  (Adopted  2/2/ 

93) 
296.700    Reasonably  Available  Control 

Technology  (RACT)— Particulate  Matter. 

except  (2)(f)  (Adopted  2/2/93) 
296.800    Standards  of  Performance  for  New 

Stationary  Sources  (NSPS)  (Adopted  6/ 

11/93) 
296.810    National  Emission  Standards  for 

Hazardous  Air  Pollutants  (Adopted  6/11/ 

93) 
297.100    Purpose  and  Scope  (Adopted  12/2/ 

92) 
297.200    Definitions  (Adopted  6/11/93) 
297.310    General  Test  Requirements 

(Adopted  12/2/92) 
297.330    Applicable  Test  Procedures 

(Adopted  12/2/92) 
297.340    Frequency  of  Compliance  Tests 

(Adopted  12/2/92) 
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297.345    Stack  SunpUng  Facllitim  Provided 
by  the  Owner  of  ta  Air  Pollution  Point 
Source  (Adopted  12/2/92) 

297.350    Determination  of  Process  Variables 
(Adopted  12/2/92) 

297.400  EPA  Methods  Adopted  by 
Reference  (Adopted  12/2/92) 

297.401  EPA  Test  Procedures  (Adopted  6/ 
11/93) 

297.411  DER  Method  1  (Adopted  12/2/92) 

297.412  DGR  Method  2  (Adopted  12/2/92) 

297.413  DER  Method  3  (Adopted  12/2/92) 

297.414  DER  Method  4  (Adopted  12/2/92) 

297.415  DER  Method  5  (Adopted  12/2/92) 

297.416  DER  Method  SA  (Adopted  12/2/92) 

297.417  DER  Method  6  (Adopted  12/2/92) 

297.418  DER  Method  7  (Adopted  12/2/92) 

297.419  DER  Method  8  (Adopted  12/2/92) 

297.420  DER  Method  9  (Adopted  12/2/92) 

297.421  DER  Method  10  (Adopted  12/2/92) 

297.422  DER  Method  11  (Adopted  12/2/92) 

297.423  DER  Method  1 2  -  Determination  of 
Inorganic  Lead  Emissions  from 
Stationary  Sources  (Adopted  12/2/92) 

297.424  DER  Method  13  (Adopted  12/2/92) 
297.440    Supplementary  Test  Procedures 

(Adopted  6/11/93) 
297.450    EPA  VOC  Capture  Efficiency  Test 

Procedures  (Adopted  6/11/93) 
297.500    Continuous  Emission  Monitoring 

Requirements  (Adopted  6/11/93) 
297.520    EPA  Performance  Specifications 

(Adopted  6/11/93) 
297.570    Test  Report  (Adopted  12/2/92) 
297.620    Exceptions  and  Approval  of 

Alternate  Procedures  and  Requirements 

(Adopted  6/11/93) 
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NATIONAL  FOUNDATION  FOR  THE 
ARTS  AND  HUMANITIES 

45  CFR  Part  1180 

Institute  of  Mueeum  Services; 
Technical  Assistance  Granta 

agency:  Institute  of  Museum  Services, 

NFAH. 

ACTION:  Proposed  regulations. 

SUMMARY:  The  Institute  of  Museum 
Services  issues  proposes  regulations 
relating  to  a  program  of  Federal 
financial  assistance  for  technical 
assistance  grants  to  support  training  and 
implementation  in  museums.  The 
proposed  regulations  implement  the 
Museum  Services  Act.  They  state 
eligibility,  conditions  and  other  terms 
for  the  administration  of  the  Technical 
Assistance  Grants. 

DATES:  Comments  must  be  received  on 
or  before  October  18,  1993. 
AOOAESSES:  Comments  should  be 
addressed  to  Linda  Bell.  Institute  of 
Museum  Services,  room  510, 1100 
Pennsylvania  Ave.,  NW.,  Washington, 
DC  20506. 
FOR  FURTHER  MFORMATMM  CONTACT: 


Rebecca  Danvers,  Telephone:  (202)  606- 
8539. 

SUPPLEMENTARY  INFORMATION: 

General  BeckgrouiMl 

The  Museum  Services  Act  ("the  Act" 
which  is  title  n  of  the  Arts.  Humanities 
and  Cultural  Affairs  Act  of  1976,  was 
enacted  on  October  8, 1976  and 
amended  in  1980, 1982, 1984, 1985,  and 
1990).  The  purpose  of  the  Act  is  stated 
in  section  202  as  follows: 

It  is  the  purpose  of  the  Museum  Services 
Act  to  encourage  and  assist  museums  in  their 
educational  role  in  conjunction  with  formal 
systems  of  elementary,  secondary,  and  p>ost 
secondary  education  and  with  programs  of 
non-formal  education  for  all  age  groups:  to 
assist  museums  in  modernizing  their 
methods  and  facilities  so  that  they  may  be 
better  able  to  conserve  our  cultural,  historic, 
and  scientific  heritage  and  to  ease  the 
financial  burden  borne  by  museums  as  a 
result  of  their  increasing  use  by  the  public. 

The  Act  establishes  an  Institute  of 
Museum  Services  (IMS)  consisting  of  a 
National  Museums  Services  Board  and 
Director. 

The  Act  provides  that  the  National 
Museum  Services  Board  shall  consist  of 
fifteen  members  appointed  for  fixed 
terms  by  the  President  with  the  advice 
and  consent  of  the  Senate.  The 
Chairman  of  the  Board  is  designated  by 
the  President  from  the  appointed 
members.  Members  are  broadly 
representative  of  various  museum 
disciplines,  including  those  relating  to 
science,  history,  technology,  art,  zoos, 
and  botanical  gardens;  of  the  curatorial, 
educational,  and  cultural  resources  of 
the  United  States;  and  of  the  general 
public.  The  Board  has  the  responsibility 
for  establishing  the  general  policies  of 
the  Institute.  The  Director  is  authorized, 
subject  to  the  policy  direction  of  the 
Board,  to  make  grants  under  the  Act  to 
museums.  IMS  is  an  independent 
agency  placed  in  the  National 
Foundation  on  the  Arts  and  the 
Humanities  (National  Foundation). 
Public  Law  101-512  Nov.  5, 1990.  The 
Act  lists  a  number  of  illustrative 
activities  for  which  grants  may  be  made, 
including  assisting  museums  to  improve 
their  operations.  Training  and 
implementation  provided  by  the 
Technical  Assistance  Grants  are 
intended  to  help  museums  improve 
their  operations. 

List  of  Subjects  in  45  CFR  Part  1180 

Government  contracts.  Grant 
programs-education.  Museums,  Non- 
profit organizations.  Reporting  and 
recordkeeping  requirements. 

Accordingly,  the  Institute  of  Museum 
Services  proposes  to  add  subpart  F  of 


chapter  IX  of  title  45  of  the  Code  of 
Federal  Regulations  as  set  forth  below. 

PART  11S(M  AMENDED] 

1.  The  authority  citation  for  part  1180 
continues  to  read  as  follows: 

Authority:  20  U.S.C  961  et  seq.  unless 
otherwise  noted. 

2.  Subpart  F  of  45  CFR  part  1180  is 
added  to  read  as  follows: 

Subpart  F— Technical  Training  and 
Implementation  Granta  to  Museums 

fliaars    Technical  gaining  and 
Intptamentation  grants  to  museums. 

(a)  Purpose  ofproffxxm.  The  Director 
of  the  Institute  of  Museum  Services 
makes  two-part  grants  under  this 
subpart  to  assist  those  who  work  in 
museums  (paid  or  volunteer)  to  obtain 
training  in  technical  areas  of  museum 
operations  and  to  implement  the 
training  to  improve  museum  services  to 
the  public. 

(b)  Eligibility. 

(1)  To  oe  eligible  to  apply  for  a  grant 
under  this  supbart.  a  museum  must: 

(i)  Be  a  public  or  private  nonprofit 
institution  that  is  organized  on  a 
permanent  basis  for  essentially 
educational  or  aesthetic  purposes;  and 

(ii)  Care  for.  and  own  or  use  tangible 
objects,  whether  animate  or  inanimate, 
and  exhibit  these  objects  to  the  public 
on  a  regular  basis  through  facilities 
which  it  owns  or  operates,  and 

(iii)  Have  at  least  one  staff  member, 
whether  p>aid  or  unpaid,  whose  primary 
responsibility  is  the  acquisition,  care  or 
exhibition  to  the  public  of  objects 
owned  or  used  by  the  museum;  and 

(iv)  Be  open  and  providing  museum 
services  to  the  general  public  on  a 
regular  basis;  and 

(v)  Be  located  in  one  of  the  fifty  States 
of  the  Union,  the  District  of  Columbia, 
the  Commonwealth  of  Puerto  Rico, 
Guam,  American  Samoa,  the  Virgin       -. 
Islands,  the  Northern  Mariana  Islands, 
or  Palau  (until  its  compact  of  free 
association  is  approved.) 

(2)  A  museum  must  have  an  operating 
budget  for  the  fiscal  year  immediately 
preceding  the  deadline  to  which  the 
museum  applies  of  no  more  than 
$250,000  exclusive  of  non-cash  support. 

(3)  Museum  includes  (but  is  not 
limited  to)  the  following  institutions  if 
they  satisfy  the  provisions  of  this 
section:  (i)  Aquariums  and  zoological 
parks;  (ii)  botanical  gardens  and 
arboretums;  (iii)  nature  centers;  (iv) 
museums  relating  to  art,  history 
(including  historic  buildings  and  sites); 
natural  history,  science  and  technology, 
planetariums,  and  specialized  subject. 

(4)  A  museum  that  receives  a  grant  for 
training  and  implementation  under  this 
subpart  for  a  fiscal  year  may  not  receive 
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another  grant  under  this  subpart  for  the 
same  or  subsequent  fiscal  years. 

(5)  Prefereoce  for  funding  wili  be 
given  to  a  museum  that  has  not  received 
any  grants  from  the  faistitute  within  two 
years  of  the  daedline  to  which  it  appUes 
over  funding  for  a  museum  that  has 
received  a  grant  from  the  Institute 
within  two  years  of  appUcation. 

(c)  Applicability  of  other  regulations. 
The  following  sections  in  part  1180  do 
apply  to  grants  tor  training  and 
implementation  under  this  subpart: 

§§  1180.3(d].  1180  4.  1180.5  (c)  through 
(e).  1180.6. 1180.10. 1180.11  (a)  and  (b). 
1180.16(b),  1180.30  through  1180.34. 
1180.36.  1180.37.  1180.39,  1180.42 
through  1180.44.  1180.47. 1180.48, 
1180.51  through  1180.57,  part  1183,  part 
1185. 

(d)  Application  requirements. 

(1)  An  applicant  under  this  subpart 
must  submit  an  appliration  in  such  time 
and  such  manner,  and  containing  such 
information,  as  requested  by  the 
Institute. 

(2)  An  applicant  must  submit  with  its 
application  financial  information  for  its 
most  recently  completed  fiscal  year  for 
which  satisfactory  information  is 
available  and  projected  financial 
information  for  the  fiscal  yearfs)  that 
includes  the  time  of  the  grant  period. 

(e)  Procedures  and  criteria  for  review 
of  applications. 

(1)  To  evaluate  applications  and 
dett^rmine  the  amount  of  their  awards, 
the  Institute  rates  competitive 
applications  under  the  criteria  stated  in 
paragraph  (eK2)  of  this  section. 
Normally,  these  applications  are 
evaluated  by  field  reviewers,  panels  of 
experts,  or  both.  The  director  may  also 
use  technical  experts  in  the  review  of 
applications. 

(2)  This  paragraph  sets  forth  the 
criteria  the  Institute  uses  in  evaluating 
and  reviewing  applications  for  technical 
training  and  implementation  grants 
under  this  subpart.  Evaiuators  are 
instructed  to  use  only  these  criteria  in 
the  evaluation  of  these  applications. 

(ij  Does  the  museum  demonstrate  its 
importance  to  the  community  it  serves? 

Ui)  Is  the  type  of  training  requested 
appropriate  to  the  purpose  or  mission  of 
the  museum? 

(iii)  Are  the  costs  requested  to  obtain 
the  training  reasonable  and  necessary? 

(iv)  Is  the  training  needed  at  the 
museum? 

(v)  Is  the  staff  memberis)  (paid  or 
volunteer)  identified  to  receive  the 
training  the  appropriate  person(s) 
within  the  museum's  organizational 
structure? 

(vi)  Does  the  individuaUs)  identified 
for  training  demonstrate  at  least  a  two- 
year  commitment  to  the  museum  field? 


(vii)  Does  the  museum  demonstrate  a 
commitment  to  implamant  the  training? 

(f)  Allowable  costs. 

(1)  A  museum  may  use  a  grant  under 
this  subpart  for  expenses  to  obtain 
training  in  anas  of  museum  operations 
and  for  activities  to  Implemaot  the 
trainiitg. 

(2)  Funds  may  be  used  to  pay  for 
registration  or  tuition  fees  for  training 
courses  or  workshops.  (Iiulividual(s) 
may  use  the  grant  funds  to  pay  for  a 
course  that  is  part  of  a  degree-granting 
program  only  for  non-credit  such  as  to 
audit  the  course.)  Funds  are  generally 
not  intended  to  support  attendance  at 
association  annual  meetings  luiless  a 
specific  training  session  or  workshop  is 
part  of  the  meeting  (or  as  a  pre  or  post 
conference  activity). 

(3)  Funds  may  be  used  for  travel  to 
and  from  training  activities  and 
expenses  incurred  during  travel,  such  as 
housing  and  meals. 

(4)  Funds  may  be  used  to  purchase 
instructional  materials. 

(5)  Funds  may  not  be  used  to  pay  the 
salary  of  the  person(s)  receiving  the 
training.  The  time  the  staff  member(s) 
expends  to  obtain  the  training  and  to 
implement  the  training  is  considered  a 
matchiixg,  in-kind  contribution  to  the 
grant  activities. 

(6)  Funds  may  not  be  used  for 
consulting  fees.  (In  special  cases  where 
training  is  not  available  otherwise,  the 
Institute  may  consider  an  individually 
designed  training  agenda  that  includes 
the  use  of  a  consultant  clearly  serving  as 
a  trainer  to  the  applicant  in  specific 
areas  of  museum  operations.) 

(7)  Funds  may  be  used  to  purchase 
supplies,  materials,  and  equipment  for 
areas  of  museum  operations  for  which 
training  was  received. 

(8)  Funds  may  support  additional 
travel  as  needed  to  implement  training 
(e.g.  travel  to  Ubraries.  archives,  etc.  to 
document  collections). 

(g)  Condttions  of  participation. 
Following  the  completion  of  the  training 
activity  the  museum  must  submit  an 
implementation  plan  to  the  Institute  for 
review  before  implementation  funds  are 
released.  The  implementation  must 
indicate  the  time  frame  for 
implementation  activities,  the  personnel 
involved,  the  activities  to  be  completed, 
where  the  activities  wil'.  take  place,  and 
the  costs  for  implementing  the  plan. 

(h)  Form  of  assistance;  limitation  of 
amount. 

(1)  The  Director  makes  payments  to  a 
museum  under  this  subpart  in  advance. 

(2)  The  amo«int  of  the  gruvt  lo  a 
museum  will  be  determined  by  the 
Director,  in  accordance  with  the  policy 
direction  of  the  Board,  r^ardiag  the 
maximum  amount  available  for  each 


part  of  the  grant.  The  amount  of  the 
grant  will  be  subject  to  the  availability 
of  funds. 

(i)  Reporting  requirements.  The 
museum  receiving  a  grant  for  training 
and  implementation  under  this  subpart 
must  submit  a  final  financial  and 
narrative  report  that  evaluates  the 
success  of  the  applicant  in  meeting  the 
stated  goals  and  any  plans  lo  continue 
activities  in  the  area  of  training. 

(j)  Limitation  on  number  of 
applications.  A  museum  may  submit 
only  one  appUcation  for  each  deadline. 

(k)  Duration  of  grant. 

(1)  Grants  made  under  this  subpart 
generally  permit  the  grantee  to  use  the 
funds  for  a  period  of  up  to  24  months 
from  the  start  of  the  grant  period.  The 
grantee  may  use  grant  funds  during  the 
period  specified  in  the  grant  docuiBent 
unless  the  grant  is  suspended  or 
terminated. 

(2)  If  the  grantee  needs  additional 
time  to  complete  the  grant,  the  gra.ntee 
may  apply  for  an  extension  of  the  grant 
(>eriod  Mritbout  additional  funds.  The 
Director  may  approve  this  extension  at 
his  or  her  discretion. 

Linda  B«U, 

Acting  Director. 

|FR  Doc.  93-22639  FU^  9-16-93;  &  45  ani 
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FEDERAL  COMMUNICATIONS 

COMMISSION 

47  CFR  Part  64 

[CC  Docket  No.  «t-34C  FCC  »-3Mq 

Intelligent  Networks 

AGENCY:  Federal  Communications 

Commission  (FCC). 

ACTION:  Notice  of  proposed  rulemaking. 

SUMMARY:  This  notioe  of  proposed 
rulemaking  addresses  third  party  access 
to  local  exchange  carrier  (LEG) 
intelligent  networks.  Mediated  access 
means  that  a  third  party  can  gain  access 
to  the  LEC  networiL  for  limited 
purposes,  but  is  prevented  from 
mgaging  in  exercises  that  might 
compromise  network  rehabiUty.  The 
notice  proposes  that  mediated  access  be 
serially  implemented.  It  proposes  to 
begin  with  access  at  the  service 
management  system,  and  then  to 
examine  whether  such  access  should  be 
offered  at  centralized  databases,  and 
finally  at  the  switch.  The  notice  is  a  first 
step  toward  ensuring  the  developmeot 
and  deployment  of  interfaces  needed  to 
facihtate  seciue,  cost-efiective  third 
party  access  to  LEC  IN  capabilities  that 
will  foster  the  open  evolution  of  the 
public  switchecT  network. 


48624  Federal  Register  /  Vol.  58.  No.  179  /  Friday.  September  17.  1993  /  Proposed  Rules 


DATES:  Comments  must  be  flled  by 
November  1, 1993.  Reply  comments  are 
due  by  December  1. 1993. 

ADDRESSES:  Federal  Communications 
Commission.  1919  M  Street.  NW., 
Washington.  DC  20554. 

FOR  FURTHER  INFORMATION  CONTACT: 
Marian  Gordon.  Common  Carrier 
Bureau,  (202)  632-1294. 

SUPPLEMENTATY  INFORMATION: 

Background 

In  1991,  the  Commission  initiated  a 
Notice  of  Inquiry  to  open  public  debate 
on  the  interrelationship  of  Open 
Network  Architecture  (ONA)  with 
emerging  network  design.  56  FR  65721 
(December  1991).  In  the  inquiry,  the 
Commission  sought  to  explore  ways  in 
which  future  local  exchange  networks 
could  be  developed  that  would  be  as 
open,  responsive,  and  procompetitive  as 
possible,  consistent  with  other  public 
interest  goals,  such  as  ensuring  network 
reliability  and  avoiding  the  imposition 
of  uneconomic  costs. 

Summary  of  Notice  of  Proposed 
Rulemaking 

This  is  a  summary  of  the 
Commission's  Notice  of  Proposed 
Rulemaking,  adopted  August  3,  1993, 
and  released  August  31,  1993.  The  full 
text  of  this  Commission  item  is  available 
for  inspection  and  copying  during 
normal  business  hours  in  the  FCC 
Reference  Center  (room  239)  of  the 
Federal  Communications  Commission, 
1991  M  Street,  NW..  Washington,  DC. 
The  complete  text  of  this  decision  may 
also  be  purchased  from  the 
Commission's  copy  contractor,  ITS, 
2100  M  Street,  NW.,  suite  140. 
Washington,  DC  20037. 

The  Commission  has  proposed  that 
mediated  access  to  Tier  1  LEC 
Intelligent  Networks  be  made  available 
to  third  parties.  Mediated  access  means 
that  a  third  party  can  gain  access  to  the 
LEC  network  for  limited  purposes,  but 
is  prevented  from  engaging  in  exercises 
that  might  compromise  network 
reliability. 

The  Committee  has  proposed  to 
require  that  Tier  1  LECs  implementing 
intelligent  networks  offer  third  parties 
mediated  access  to  the  intelligent 
network  through  LEC  Service 
Management  Systems  twelve  months 
from  the  release  of  an  Order  requiring 
such  access.  Mediated  access  through 
LEC  Service  Management  Systems 
appears  to  offer  third  parties  new 
flexibility  for  service  creation,  and 
could  be  especially  valuable  to  smaller 
third  parties  with  limited  resources  and 
technological  sophistication.  In 


addition,  it  app>ears  to  pose  minimal  risk 
to  network  reliability. 

The  Commission  also  proposed  to 
pursue  serial  implementation  of 
mediated  access,  beginning  with  access 
at  the  Service  Management  System, 
followed  by  mediated  access  at 
centralized  databases,  and  then  at  the 
switch.  For  each  implementation  step, 
the  Commission  seeks  to  generate 
specific  information  on  the  technical 
feasibility  of  providing  third  parties 
access  to  IN  capabilities,  as  well  as  the 
implications  of  such  access  for  network 
reliability. 

Finally,  the  Commission  has  proposed 
to  encourage  market  trials  to  learn  more 
about  third  party  demand  for  open 
access  to  IN  and  how  such  access  might 
lead  to  new  service  applications.  As  the 
cost  of  developing  the  means  for  third 
party  IN  access  could  be  quite  high, 
such  information  appears  important  in 
assessing  whether  potentially  sizable 
investments  in  opening  intelligent 
networks  to  third  parties  are  justified  on 
public  policy  grounds. 

Ordering  Clause 

Pursuant  to  sections  1.  4.  201-205, 
and  218  of  the  Communications  Act  of 
1934.  as  amended.  47  U.S.C.  151. 152, 
201-205.  215.  218.  the  Commission 
gives  notice  of  the  proposed  regulatory 
changes  described  above. 

List  of  Subjects  in  47  CFR  64 

Communications  common  carriers. 
Computer  technology.  Telephone. 

Federal  Communications  Commission. 

William  F.  Caton. 

Acting  Secretary. 

|FR  Doc.  93-22687  Filed  9-16-93;  8:45  am] 
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DEPARTMENT  OF  TRANSPORTATION 
Federal  Highway  Administration 
49  CFR  Part  393 

[FHWA  Docket  No.  MC-93-21] 
RiN212S-AD18 

Parts  and  Accessories  Necessary  for 
Safe  Operation;  Protection  Against 
Shifting  or  Falling  Cargo 

AGENCY:  Federal  Highway 
Administration  (FHWA).  DOT. 
ACTION:  Notice  of  proposed  rulemaking; 
request  for  comments. 

SUMMARY:  The  Commercial  Vehicle 
Safety  Alliance  (CVSA)lias  petitioned 
the  FHWA  to  replace  the  current  static 
breaking  strength  requirement  for  cargo 
tiedown  assemblies  with  a  working  load 


limit  requirement.  The  FHWA  is 
proposing  to  amend  Securement 
systems,  of  the  Federal  Motor  Carrier 
Safety  Regulations  (FMCSRs).  The 
proposed  amendment  would  require  the 
aggregate  working  load  limit  of  the 
tiedown  assemblies  used  to  secure  an 
article  against  movement  in  any 
direction  to  be  at  least  V2  the  weight  of 
the  article  secured.  In  addition,  a  table 
of  working  load  limits  would  be  added 
to  provide  motor  carriers  with  a  means 
of  determining  the  number  of  tiedown 
assemblies  required. 
DATES:  Written  comments  must  be 
received  on  or  before  November  1, 1993. 
ADDRESSES:  Submit  written,  signed 
comments  to  FHWA  Docket  No.  MC- 
93-21,  Room  4232,  HCC-10.  Office  of 
the  Chief  Counsel,  Federal  Highway 
Administration,  400  Seventh  Street, 
SW..  Washington.  IX:  20590.  All 
comments  received  will  be  available  for 
examination  at  the  above  address  from 
8:30  a.m.  to  3:30  p.m..  e.t..  Monday 
through  Friday,  except  legal  Federal 
holidays.  Those  desiring  notification  of 
receipt  of  comments  must  include  a  self- 
addressed,  stamped  postcard. 
FOR  FURTHER  INFORMATION  CONTACT:  Mr. 
Larry  W.  Minor.  Office  of  Motor  Carrier 
Standards.  HCS-10.  (202)  366-2981;  or 
Mr.  Charles  E.  Medalen,  Office  of  the 
Chief  Counsel,  HCC-20,  (202)  366-1354, 
Federal  Highway  Administration,  400 
Seventh  Street,  SW.,  Washington,  DC 
20590.  Office  hours  are  from  7:45  a.m. 
to  4:15  p.m.,  e.t.,  Monday  through 
Friday,  except  legal  Federal  holidays. 

SUPPt.EMENTARY  INFORMATION: 

Background 

On  September  23. 1971.  the  FHWA 
published  the  final  rule  on  safe  loading 
of  motor  vehicles  (36  FR  18862).  The 
final  rule  required  the  use  of  tiedown 
assemblies  having,  either  individually 
or  in  the  aggregate,  a  minimum  static 
breaking  strength  at  least  l*/j  times  the 
weight  of  the  articles  they  secure. 
Petitions  to  change  the  rule  were  soon 
submitted,  however.  The  petitioners 
requested  that  the  rule  be  replaced  with 
a  requirement  that  the  aggregate 
working  load  limit  be  equal  to  the 
weight  of  the  article  being  secured. 
Several  of  the  petitioners  indicated  that 
the  reference  to  static  breaking  strength 
was  inappropriate  when  applied  to 
chain.  Chain  is  sold  on  the  basis  of 
working  load  limits,  which  are 
approximately  one-fourth  of  the 
minimum  static  breaking  strength  and 
one-half  of  the  Proof  Test  (applied  to  a 
product  to  determine  manufacturing 
defects).  This  provides  a  safety  factor  of 
4  to  1  for  most  grades  and  types  of 
chain.  The  FHWA  therefore  replaced  the 
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breaking  strength  provision  with  a 
requirement  that  the  working  load  limit 
for  tiedown  assemblies  be  equal  to  the 
weight  of  the  arlide  being  setoired  (37 
FR  12640.  June  27. 1972). 

In  response  to  a  petition  for 
reconsideration  from  the  American 
Trucking  Associations  (ATA),  the 
FHWA  published  an  NPRM  requesting 
comments  on  the  minimum  strength 
requirements  on  November  25, 1972  (37 
FR  25053).  The  ATA  argued  that  the 
reference  to  aggregate  rated  working 
load  called  for  much  stronger  tiedown 
devices  than  necessary  to  secure  the 
cargo.  The  ATA  believed  that  a  length 
of  chain  complying  with  the  aggregate 
rated  working  load  criterion  would  be  at 
least  four  times  as  strong  as  one  that 
complied  with  the  breaking  strength 
criterion.  The  ATA  also  indicated  that 
the  use  of  working  load  was 
inappropriate  as  the  standard  for 
asiemblies  constructed  of  materials 
other  than  chain  and  that  there  were  no 
"universally  accepted  industrial 
standards  for  rating  working  loads  of 

equipment  used  to  tie  down  cargo 

***** 

All  of  the  commenlers  to  the 
November  25,  1972.  NPRM  supported 
the  use  of  breaking  strength  instead  of 
working  load  as  the  criterion  for 
tiedown  assemblies.  The  FHWA 
therefore  amended  the  rule  on  the 
minimum  strength  of  tiedown 
assemblies  on  March  29. 1973  (3a  FR 
8162).  The  amendment  required  the 
aggregate  static  breaking  strength  of  the 
tiedown  assemblies  used  to  secure  an 
article  against  movement  in  any 
direction  to  be  1  Vi  times  the  weight  of 
the  article.  Under  the  amended  rule, 
chain  used  as  a  component  of  a  tiedown 
assembly  had  to  conform  to  the 
requirements  of  the  National 
Association  of  Chain  Manufacturers 
(NACM)  "Welded  Chain 
Specifications,"  which  are  applicable  to 
all  types  of  chain,  while  steel  strapping 
had  to  conform  to  Federal  SpeciTication 
No.  QQ-S-781. 

CVSA  Petition 

On  October  29,  1990,  the  CVSA 
petitioned  the  FHWA  to  change  the 
criterion  from  "static  breaking  strength" 
to  "working  load  limit."  The  CVSA 
contends  the  static  breaking  strength  of 
a  tiedown  assembly  is  a  rating  that 
incorporates  no  safety  factor,  though  the 
rule  itself  does  include  such  a  factor. 
The  CVSA  also  believes  the  use  of 
working  load  limits  will  make  the 
tiedown  regulations  easier  to 
understand,  use.  and  enforce.  The 
petitioner  contraids  that  "working  load 
limit"  is  the  strength  criterion 
commonly  used  by  the  chain,  cordage, 


wire  rope,  and  web  sling  industries  and 
that  the  term  is  widely  known  in  the 
trucking  industry.  The  use  of  the 
working  load  limit  would  thus  promote 
direct  correlation  between  the  rule  and 
the  capabilities  labeled  on  or  indicated 
by  load  securement  equipn>ent. 

The  CVSA  proposes  that  the  first 
sentence  of  §  393.102(b)  be  amended  to 
read  "Except  for  integral  securement 
devices  •   •   •  the  aggregate  working 
load  limit  of  the  tiedown  assemblies 
used  to  secure  an  article  against 
movement  in  any  direction  must  be  at 
least  Vi.  times  the  weight  of  that  article." 
Since  the  minimum  working  load  limit 
would  be  i/i  the  weight  of  the  article 
and  not  \^fi  times  the  weight  of  the 
article,  the  proposed  change  from  static 
breaking  strength  to  working  load  would 
not  increase  or  decrease  the  number  of 
tiedown  a.ssemblies  required. 

The  working  load  limit  uf  a  tiedown 
assembly  is  generally  between  V*  and  *A 
of  the  static  breaking  strength  of  the 
tiedown.  If  the  working  load  is  */<  of  the 
static  breaking  strength,  the  CVSA 
proposal  is  equal  to  the  current  rule. 
Where  the  working  load  limit  is  V*  of 
the  static  breaking  strength,  the  number 
of  tiedown  assemblies  required  will 
generally  be  equal  to  the  current  rule 
after  rounding-up  to  an  integer  value. 

In  considering  the  CVSA  petition,  the 
FHWA  reviewed  the  June  27. 1972, 
amendment  allowing  the  use  of  working 
load  limits  in  the  tiedown  assembly 
strength  requirements  (37  FR  12640), 
and  the  Marc:h  29,  1973,  decision  to 
return  to  static  breaking  strength  (38  FR 
8162).  The  FHWA  believes  the  concerns 
raised  during  the  previous  efforts  to  use 
working  load  limits  are  no  longer  at 
issue.  The  CVSA  petition  proposes  the 
same  number  of  tiedown  assemblies  as 
required  by  the  current  rule.  The 
strength  of  chain  is  generally  expressed 
by  the  working  load  limit,  and  industry 
standards  for  determining  working  load 
.limits  for  other  tiedown  assembly 
components  are  more  uniform  than  the 
standards  of  20  years  £^.  In  addition, 
the  CVSA  petition  includes  tables  of 
working  load  limits  for  chain,  synthetic 
webbing,  wire  rope,  and  cordage  (fiber 
rope)  which  the  FHWA  proposes  to 
include  in  §393.102. 

The  FHWA  proposes  to  include 
requirements  that  chain,  webbing,  wire 
rope,  and  cordage  used  by  motor 
carriers  meet  tiedown  industry 
manufacturing  standards.  These 
industry  standards  would  be 
incorporated  by  reference  into 
§  393.102.  With  regard  to  steel 
strapping,  the  FHWA  is  proposing  that 
Federal  Specification  No.  A-A-880, 
Strapping,  Steel  Flat  and  Seals,  (May  13. 
1980)  be  incorporated  by  reference. 


Currently  §  393.102  references  Federal 
Specification  No.  QQ-S-781  which  has 
l>een  cancelled.  Tl>e  FHWA  believes  it  is 
necessary  to  update  its  requirements  for 
steel  strapping  used  in  cargo  securement 
and  that  Federal  Specification  No.  A-A- 
880  is  an  appropriate  standard. 

The  FHWA  proposes  to  create  a  new 
section,  §  393.7,  Matter  incorporated  by 
reference,  to  provide  the  language  of 
incorporation  required  by  1  CFR  part  51, 
as  well  as  to  include  information  on  the 
availability  of  documents  incorpofated 
by  reference.  After  review  of  the 
comments  to  this  rulemaking,  and  a 
determination  that  the  incorporation  by 
reference  is  necessary  for  the  final  rule, 
the  FHWA  would  submit  the 
appropriate  documents  to  the  Director 
of  the  Federal  Register  for  approval  in 
accordance  with  5  U.S.C.  522(a)  and  1 
CFR  part  51.  Upon  approval  of  the 
Director  of  the  Federal  Register,  the 
FHWA  would  incorporate  these 
documents  in  §393.102,  and  include 
information  on  the  availability  of  the 
document  in  §  393.7(b). 

Deletion  of  Eflective  Date  From 
§  393.102 

In  addition  to  addressing  the  CVSA 
petition,  the  FHWA  proposes  to  delete 
§  393.102(g)  Effective  date,  which  states 
"this  section  is  effective  on  October  1. 
1973."  That  date  has  passed,  and  the 
FHWA  does  not  believe  the  proposed 
amendment  will  require  inclusion  of  the 
effective  date  in  §393.102. 

Request  for  Public  Comments 

The  FHWA  requests  public  comment 
on  the  proposed  regulations.  Although 
the  CVSA  asked  the  FHWA  to  include 
a  requirement  that  tiedown  assembly 
materials  be  marked  with  the  working 
load  limit,  the  proposed  regulatory 
language  does  not  address  this  issue. 
The  FHWA  seeks  comments  as  to 
whether  a  requirement  that  tiedown 
assembly  materials  be  marked  with  a 
working  load  limit  is  necessary.  Would 
a  requirement  that  the  chain,  webbing, 
wire  rope,  and  cordage  used  by  motor 
carriers  meet  the  tiedown  industry 
manufacturing  standards  be  sufficient? 
Are  the  tiedown  assembly  industry 
standards  on  markings  adequate? 

The  FHWA  notes  Inat  the  working 
load  limits  in  the  Cordage  Institute's 
standards  are  not  equal  to  *A  of  the 
breaking  strength.  The  working  load 
limits  for  cordage  vary  between  V'lo  and 
V?  of  the  breaking  strength.  If  cordage  is 
used  to  secure  cargo,  motor  carriers 
would  have  to  use  more  than  twice  as 
much  cordage  to  satisfy  §  393.102(b). 
The  FHWA  requests  comments  on  the 
extent  to  which  motor  carriers  use 
cordage  to  sectire  cargo,  the  types  of 


48626  Federal  Register  /  Vol.  58.  No.  179  /  Friday.  September  17.  1993  /  Proposed  Rules 


cargo  secured  by  cordage,  and  the 
economic  impact  the  proposed  change 
would  have  on  such  motor  carrier 
operations. 

In  addition,  the  wire  rope  strength 
ratings  in  the  Wire  Rope  Technical 
Board's  standards  do  not  provide  the 
working  load  limits  for  wire  ropes.  The 
standards  provide  the  "nominal 
strength"  for  different  types  of  wire 
rope.  The  CVSA's  petition  proposed  that 
the  working  load  limit  be  V*  of  the 
nominal  strength  (or  the  nominal 
strength  multiplied  by  a  design  factor  of 
Vn  and  the  "termination  efficiency," 
0.75).  The  FHWA  requests  comments  on 
the  best  method  for  determining  the 
working  load  limit  for  wire  rope. 

The  FHWA  is  particularly  interested 
in  comments  from  motor  carriers  as  to 
whether  the  proposed  amendment 
would  help  in  determining  the  number 
of  tiedown  assemblies  required  to 
secure  cargo.  Commenters  are 
encouraged  to  discuss  any  difficulties 
they  may  experience  in  understanding 
or  applying  the  proposed  requirements 
and  recommendations  for  additional 
information  (such  as  working  load 
limits  for  steel  strapping)  to  be  included 
in  the  tables  of  working  load  limits. 

Rulemaking  Analysis  and  Notices 

All  comments  received  before  the 
close  of  business  on  the  comment 
closing  date  indicated  above  will  be 
considered  and  will  be  available  for 
examination  in  the  docket  at  the  above 
address.  Comments  received  after  the 
comment  closing  date  will  be  filed  in 
the  docket  and  will  be  considered  to  the 
extent  practicable,  but  the  FHWA  may 
issue  a  final  rule  at  any  time  after  the 
close  of  the  comment  period.  In 
addition  to  late  comments,  the  FHWA 
will  also  continue  to  file  in  the  docket 
relevant  information  that  becomes 
available  after  the  comment  closing 
date,  and  interested  persons  should 
continue  to  examine  the  docket  for  new 
material. 

Executive  Order  12291  (Federal 
Regulation)  and  DOT  Regulatory 
Policies  and  Procedures 

The  FHWA  has  considered  the  impact 
of  this  document  and  has  determined 
that  it  is  not  a  major  rulemaking  action 
within  the  meaning  of  Executive  Order 
12291  and  not  a  significant  rulemaking 
under  the  regulatory  policies  and 
procedures  of  the  Eiepartment  of 
Transportation.  The  proposed 
rulemaking  would  amend  §  393.102(b) 
of  the  Federal  Motor  Carrier  Safety 
Regulations  by  requiring  that  the 
aggregate  working  load  limits  of  the 
tiedown  assemblies  used  to  secure  cargo 
.  be  at  least  Vz  times  the  weight  of  the 


article  being  secured.  The  total  number 
of  tiedown  assemblies  required  by  the 
proposal  would  generally  be  the  same 
number  required  under  the  current  rule, 
h  is  anticipated  that  the  economic 
impact  of  this  rulemaking  will  be 
minimal.  Therefore,  a  full  regulatory 
evaluation  is  not  required. 

Regulatory  Flexibility  Act 

In  compliance  with  the  Regulatory 
Flexibility  Act  (5  U.S.C.  601-612),  the 
agency  has  evaluated  the  effects  of  this 
rulemaking  on  small  entities.  As 
previously  stated,  the  proposed 
rulemaking  would  amend  §  393.102(b) 
of  the  Federal  Motor  Carrier  Safety 
Regulations  by  requiring  that  the 
aggregate  working  load  limits  of  the 
tiedown  assemblies  used  to  secure  cargo 
be  at  least  v^  times  the  weight  of  the 
article  being  secured.  The  total  number 
of  tiedown  assemblies  required  by  the 
proposal  would  generally  be  the  same 
number  required  under  the  current  rule. 
Based  on  the  evaluation,  the  FHWA 
certifies  that  this  rule  would  not  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities. 

Executive  Order  12612  (Federalism 
Assessment) 

This  action  has  been  analyzed  in 
accordance  with  the  principles  and 
criteria  contained  in  Executive  Order 
12612,  and  it  has  been  determined  that 
the  proposed  rulemaking  does  not  have 
sufficient  Federalism  implications  to 
warrant  the  preparation  of  a  Federalism 
assessment.  Nothing  in  this  document 
directly  preempts  any  State  law  or 
regulation. 

Executive  Order  12372 
(Intergovernmental  Review) 

Catalog  of  Federal  Domestic 
Assistance  Program  Number  20.217, 
Motor  Carrier  Safety.  The  regulations 
implementing  Executive  Order  12372 
regarding  intergovernmental 
consultation  on  Federal  programs  and 
activities  apply  to  this  program. 

Paperwork  Reduction  Act 

The  proposal  in  this  document  does 
not  contain  in^rmation  collection 
requirements  (44  U.S.C.  3501  et  seq.). 

National  Environmental  Policy  Act 

The  agency  has  analyzed  this 
rulemaking  for  the  purpose  of  the 
National  Environmental  Policy  Act  of 
1969  (42  U.S.C.  4321  et  seq.)  and  has 
determined  that  this  action  would  not 
have  any  effect  on  the  quality  of  the 
environment. 


Regulatory  Identification  Number 

A  regulatory  identification  number 
(RIN)  is  assigned  to  each  regulatory 
action  listed  in  the  Unified  Agenda  of 
Federal  Regulations.  The  Regulatory 
Information  Service  Center  publishes 
the  Unified  Agenda  in  April  and 
October  of  each  year.  The  RIN  contained 
in  the  heading  of  this  document  can  be 
used  to  cross  reference  this  action  with 
the  Unified  Agenda. 

List  of  Subjects  in  49  CFR  Part  393 

Highway  safety.  Incorporation  by 
reference,  Motor  carriers.  Motor  vehicle 
safety. 

Issued  on:  Scptemljer  13. 1993. 
Rodney  E.  Slater. 
Federal  Highway  Administrator. 

In  consideration  of  the  foregoing,  the 
FHWA  is  proposing  to  amend  part  393 
of  title  49,  Code  of  Federal  Regulations, 
as  set  forth  below. 

PART  393— PARTS  AND 
ACCESSORIES  NECESSARY  FOR 
SAFE  OPERATION 

1.  The  authority  citation  for  49  CFR 
part  393  is  revised  to  read  as  fojlows: 

Authority:  49  U.S.C.  3102:  49  U.S.C.  app. 
2505:  49  CFR  1.48. 

2.  A  new  §  393.7  is  added  to  subpart 
A  of  part  393  to  read  as  follows: 

§  393.7    Matter  incorporated  by  reference. 

(a)  Incorporation.  Part  393  includes 
references  to  certain  matter  or  materials. 
The  text  of  the  materials  is  not  included 
in  the  regulations  contained  in  part  393. 
The  materials  are  hereby  made  a  part  of 
the  regulations  in  part  393.  The  Director 
of  the  Federal  Register  has  approved  the 
materials  incorporated  by  reference  in 
accordance  with  5  U.S.C.  552(a)  and  1 
CFR  part  51.  For  materials  subject  to 
change,  only  the  specific  version 
approved  by  the  Director  of  the  Federal 
Register  and  specified  in  the  regulation 
are  incorporated.  Material  is 
incorporated  as  it  exists  on  the  date  of 
the  approval  and  a  notice  of  any  change 
in  these  materials  will  be  published  in 
the  Federal  Register. 

(b)  Availability.  The  materials 
incorporated  by  reference  are  available 
as  follows: 

(1)  (Reserved) 

(2)  Federal  specifications  of  the 
General  Services  Administration. 
Information  and  copies  may  be  obtained 
by  writing  to:  General  Services 
Administration.  Specifications  Office. 
Seventh  and  D  Streets.  SW., 
Washington,  DC  20407. 

(3)  Specifications  of  the  National 
Association  of  Chain  Manufacturers. 
Information  and  copies  may  be  obtained 


Federal  Register  /  Vol.  58.  No.  179  /  Friday,  September  17,  1993  /  Proposed  Rules  48627 


by  writing  to:  National  Association  of 
Chain  Manufacturers,  P.O.  Box  3143, 
York,  Pennsylvania  17402-0143. 

(4)  Specifications  of  the  Web,  Sling 
and  Tiedown  Association.  Information 
and  copies  may  be  obtained  by  writing 
to:  Web,  Sling  and  Tiedown 
Association,  Inc..  710  East  Ogdon 
Avenue,  suite  113,  Naperville,  Illinois 
60563. 

(5)  Manuals  of  the  Wire  Rope 
Technical  Board.  Information  and 
copies  may  be  obtained  by  writing  to: 
Wire  Rope  Technical  Committee.  P.O. 
Box  849,  Stevensville,  Maryland  21666. 

(6)  Standards  of  the  Cordage  Institute. 
Information  and  copies  may  be  obtained 
by  writing  to:  Cordage  Institute,  42 
North  Street,  Hingham,  Massachusetts 
02043. 

(7)-(9)  [Reserved] 

(10)  All  of  the  materials  incorporated 
by  reference  are  available  for  inspection 
at: 

(i)  The  Department  of  Transportation 
Library,  400  Seventh  Street,  SW., 
Washington,  DC  20590  in  room  2200. 
These  documents  are  also  available  for 
inspection  and  copying  as  provided  in 
49  CFR  part  7,  appendix  D;  and 

(ii)  The  Office  of  the  Federal  Register 
in  Washington,  DC. 

3.  Section  393.102  is  amended  by 
revising  paragraph  (b)  and  removing 
paragraph  (g)  as  follows: 

1393.102    Seeurement  tysteme. 

(b)  Tiedown  assemblies.  Except  for 
integral  securement  devices  of 
containers  designed  for  the 
transportation  of  containerized, 
intermodal  cargo  which  conform  to  the 
rules  in  §  393.100(e),  the  aggregate 


working  load  limit  of  the  tiedown 
assemblies  used  to  seave  an  article 
against  movement  in  any  direction  must 
be  at  least  >/i  times  the  weight  of  the 
article. 

(1)  Steel  strapping.  Steel  strapping 
used  as  a  component  of  a  tiedown 
assembly  must  conform  to  the 
requirements  of  Federal  Specification 
No.  A-A-880,  Strapping,  Steel  Flat  and 
Seals,  May  13, 1980.  (See  S  393.7(b)  for 
information  on  the  availability  of  tlus 
document.)  Steel  strapping  which  is  not 
marked  with  a  working  load  Umit  shall 
be  considered  to  have  a  working  load 
limit  equal  to  ^h  of  the  minimum 
breaking  strength  listed  in  the 
specification.  Steel  strapping  that  is  one 
inch  wide  or  wider  must  have  at  least 
two  pairs  of  crimps  in  each  seal  and 
when  an  end-over-end  lap  joint  is 
formed,  it  must  be  sealed  with  at  least 
two  seals. 

(2)  Chain.  Chain  used  as  a  component 
of  a  tiedown  assembly  must  conform  to 
the  requirements  of  the  June  15. 1990, 
edition  of  the  National  Association  of 
Chain  Manufacturers'  Welded  Steel 
Chain  Specifications  applicable  to  all 
types  of  chain.  (See  S  393.7(b)  for 
information  on  the  availability  of  this 
document.) 

(3)  Webbing.  Webbing  used  as  a 
component  of  a  tiedown  assembly  must 
conform  to  the  requirements  of  the  1991 
edition  of  the  Web,  Sling  and  Tiedown 
Association's  Recommended  Standard 
Specification  for  Synthetic  Webbing 
Tiedowns.  (See  §  393.7(b)  for 
information  on  the  availability  of  this 
document.) 

(4)  Wire  rope.  Wire  Rope  used  as  a 
component  of  a  tiedown  assembly  must 
conform  to  the  requirements  of  the 


August  1981  edition  of  the  Wire  Rope 
Technical  Board's  Wire  Rope  Users 
Manual.  Wire  rope  which  is  not  marked 
with  a  working  load  limit,  shall  be 
considered  to  have  a  working  load  Umit 
equal  to  V4  of  the  nominal  strength 
listed  in  the  Users  Manual.  (See 
§  393.7(b)  for  information  on  the 
availability  of  this  document.) 

(5)  Cordage.  Cordage,  either  synthetic 
or  natiual,  used  as  a  component  of  a 
tiedovyn  assembly,  must  conform  to  the 
applicable  Cordage  Institute  rope 
specifications  Usted:  Cl,  Double  Braided 
Nylon  Rope  Specifications,  DBN-V^; 
SRS-1,  Sisal  Rope  Specifications, 
Three-Strand  Laid  Construction,  May, 
1979;  PRS-1,  Polyester  Rope 
Specifications,  Three-  and  Eight  Strand 
Standard  Construction,  May,  1979; 
MRS-1,  Manila  Rope  Specifications, 
Three-Strand  Laid  Construction,  May 
1979;  NRS-1,  Nylon  Rope 
Specifications,  Three-  and  Eight-Strand 
Standard  Construction,  May  1979;  P/ 
PRS-1,  Polypropylene  Rope 
Specifications,  "Three-  and  Eight-Strand 
Standard  Construction,  May,  1979; 
CRS-1,  Polyester/Polypropylene 
Composite  Rope  Specifications,  Three- 
and  Eight-Strand  Standard 
Construction,  May  1979.  (See  §  393.7(b) 
for  information  on  the  availabihty  of 
these  documents.) 

(6)  Table  of  working  load  limits.  The 
woridng  load  limits  Usted  below  are  to 
be  used  when  the  tiedown  material  is 
not  marked  with  the  working  load  limit. 
Tiedown  materials  marked  for  working 
load  limits  which  differ  from  the  table, 
shall  be  considered  to  have  a  working 
load  equal  to  the  value  for  which  they 
are  marked. 


Table  of  Working  Load  Limits  (WLL) 


Chain  WLL  in  pounds  (kg) 


Size 
Inch  (mm) 


V4  (7) 

Vi«  (8)  

%  (10) 

V^•  (12)  

Vi  (13) 

%  (16) 

Chain  marlcs 


Grades 
Proof  coil 


1300(580) 

1900(860) 
2650(1200) 
3500(1590) 
4500(2040) 
6900  (3130) 

PC 
3 

30 


Synthetic  webbing  WLL 


WkMh 
Inch  (mm) 


1V4  (45) 

2  (50)  ... 

3  (75)  ... 

4  (100)  . 


wa 

pounds  (kg) 


1750  (795) 

2000  (910) 

3000(1360) 

4000  (1815) 


Grade  4 
High  test 


2600 

3900 

5400 

5800 

9200 

11500 

HT 

4 

40 


(1180) 
(1770) 
(2450) 
(2630) 
(4170) 
(5220) 


Grade  7 
Transport 


3150  (1430) 
4700  (2130) 
6600(2990) 
8750  (3970) 
11300(5130) 
15800  (7170) 
T 
7 
70 


Wire  Rope  (6  X  37,  ltt>er  core)  WLL 


Diameter 
Irwh  (mm) 


V4  (7)  ... 
V,.  (8)  .. 
H  (10)  . 
Vi«(11) 


WLL 
pounds  (kg) 


1400(640) 

2100  (950) 

3000(1360) 

4100  (1860) 


Grade  8 

Aik>y 


3500(1950) 
5100  (2310) 
7100  (3200) 

i^Dob  (5400) 
18100  (8200) 

A 
8 

80 


Cordage  (maniia  rope)  Wll 


Diameter 
Irwh  (mm) 


H  (10)  . 
Vi«(11) 
'A  (13)  . 
H(16)  . 


wa 

pounds  (kg) 


122(60) 

176  (80) 

264(120) 

496  (220) 


i 
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Synttwflc  wsbtoino  WLL 

Wtoe  Rope  (6  X  37.  flter 

core)WLL 

Comage  (mwtfa  tope)  wa 

wram 
Inch  (fww) 

WU. 
pounds  (kg) 

Diameter 
lnc»)(nwn) 

WU. 
poundi(liO) 

Incn  (nvn) 

WLL 
pounds  (kg) 

V4  (13)  

5300(2400) 

8300  (3770) 

10900(4040) 

16100  (7300) 

20900(9480) 

%  (20) 

1(25)       . _>      . 

606  (310) 

H  (10)  

V«  (20) 

"/*  (22)  

1  (25) - 

1160(520) 

(FR  Doc.  93-22793  Filed  9-16-93;  8:45  am] 


INTERSTATE  COMMERCE 
COMMISSION 

49CFR  Pwts  1160, 1162.  and  II661 
[Ex  Parts  No.  56  (Sub^to.  86)1 

Revision  of  Licensing  Forms  and 
Corresponding  Regulations 

AGENCY:  Interstate  Commerce 

Commission. 

ACTION:  Supplemental  notice  of 

proposed  rulemaking. 

SUMMARY:  The  Commission  proposes 
additional  revisions  to  the  motor 
property  camHr  licensing  application 
form  (Form  OP-  MT))  previously 
proposed  at  5'  FT*  37761  (August  20, 
1992).  This  supplemental  proposal 
would  revise  the  commodity 
descriptions  used  to  define  authority  to 
transport  certain  groups  of  hazardous 
materials  and  would  implement  a 
compliance  cem  Bcation  requirement  for 
applicants  that  seek  to  exclude  all 
hazardous  maiHnals  from  their 
operating  auihonties. 

These  suppinmental  revisions  are 
intended  to  reinforce  the  Commission's 
interest  in  tht-  s^fttfy  fitness  and 
insurance  con  ;•  .  -ince  profiles  of  the 
motor  propen  .    d  riers  it  regulates  and 
to  accommoii^t  :  /.^cent  revisions  to  the 
U.S.  Departiia^  uf  Transportation's 
(DOT)  commodity  classification 
regulations. 

DATES:  Comments  are  due  October  18. 

1993. 

AOOftESSES:  Send  comments  (an  original 
and  10  copies),  referring  to  Ex  Parte  No. 
55  (Sub-No.  86),  to  Office  of  the 


>  Aj  originally  announced  in  tha  notice  of 
propoMd  ruiemaioag  in  this  proceeding,  57  FR 
37761  (Augu«i  20, 1992),  thi*  praoMdhig  also 
embraced  revisiona  to  the  Commltaloa's  List  of 
Forma  at  49  CFR  part  1003  to  rellact  coavsrsion  to 
thfl  ■ao<to' specific  applicabon  fcwii  pfoposed  here, 
hi  Ust  of  Forms.  8  l.C.CZd  770  (1992),  howew.  the 
CcanmluioD  subsat^uaatly  diimiUiniied  publicatkm 
in  the  Code  of  Federal  RegulaUons  of  the  Uat  of 
Forms.  We  have  revised  the  scope  of  this 
proceeding  accordingly. 


Secretary,  Case  Control  Branch, 
Interstate  Commerce  (Commission. 
Washington,  DC  20423. 
FOR  FURTHER  SIFORIIATKM  CONTACT: 
Suzanne  Higgins  O'Malley  or  Beryl 
(^rdon  (202)  927-5610  (TDD  for 
hearing  impaired:  (202)  927-5721). 
8UPKEMENTARY  MFORMATION:  In  August 
1992,  the  Commission  issued  a  notice  of 
proposed  rulemaking  (NPR)  in  this 
proceeding,  inviting  public  comments 
on  a  proposal  to  replace  the 
comprehensive  Form  OP-I  licensing 
application  with  six  transportation 
mode-specific  application  forms  and  to 
adopt  corresponding  revisions  to  the 
Commission's  Ucensing  regulations.  In 
particular,  wre  proposed  to  spell  out  the 
safety  compliance  obligations  of  carriers 
that  have  not  yet  received  a  safety 
fitness  rating  from  DOT  or  may  never 
receive  such  a  rating  because  they  are 
exempt  from  DOT't  safety  oversight.  We 
have  evaluated  the  comments  received 
in  response  to  the  NPR  and  intend  to 
adopt  the  licensing  forms  and  regulatory 
changes,  including  those  changes 
related  to  salety  fitness  certification, 
substantially  as  proposed. 

In  the  interim,  however,  several 
matters  have  emerged  that  can  most 
efiiectively  be  addressed  by  further 
revisions  to  the  proposed  Form  OP-l(T) 
for  motor  property  carrier  authority  as 
discussed  below.  None  of  the 
supplemental  revisions  proposed  here 
requires  further  amendment  to  the 
regulations  set  forth  in  the  prior  NPR. 

In  late  1990  and  1991,  DOT  adopted 
significant  revisions  to  its  Hazardous 
Materials  Regulations  at  49  CFR  parts 
171  through  180.>  As  pertinent  to  this 
proceeding,  effective  October  1, 1993, 
the  revised  IX)T  regulations  will 
reclassify  certain  commodities  in  a 
manner  that  will  place  them  in  difiierent 
hazardous  materials  categories  and  thus 
change  their  required  minimum  levels 
of  pubUc  liability  insurance  coverage. 
To  the  extent  that  the  reclassifications 


s  Docket  No*.  HM-181.  at  of..  Performance- 
Oriaoled  Packaging  Standards;  Changea  to 
□aarificaikm,  Havrd  CommunicatioB,  Packaging 
tod  Handling  Reqairements  Based  on  UN 
Stautanls  and  Agency  Initiative.  SS  FR  S2402 
(DaoamtaarZI,  1990):  revisions  and  response  to 
patitioaa  far  recoosideraUoo.  56  FR  66124 
r  20. 1991). 


affect  minimum  levels  of  financial 
responsibility  required  to  transport 
certain  commodities,  they  generally 
provide  that:  (1)  Some  commodities 
previously  classified  as  noo-bazardous 
(requiring  $750,000  in  public  liability 
coverage)  will  be  considered 
"consximer-type"  hazardous  materials 
(requiring  $1,000,000  in  public  liabiUty 
coverage);  and  (2)  some  commodities 
previously  classified  as  "consumer- 
type"  hazardous  materials  will  be 
considered  "ultra-hazardous"  materials 
(requiring  $5,000,000  in  public  liabiUty 
coverage). 

Since  the  initial  NPR  was  issued  in 
this  proceeding  last  August,  the 
Commission  has  received  numerous 
inquiries  from  existing  carriers  seeking 
advice  on  how.  if  at  all,  they  will  be  able 
to  adjust  their  motor  property  carrier 
operating  authorities  to  reflect  the  DOT 
commodity  reclassifications  andto 
ensure  that  they  can  continue  to 
transport  the  reclassified  commodities. 
Typically,  these  inquiries  have  involved 
motor  carriers  that  have  either  all  or 
limited  classes  of  hazardous  materials 
excluded  from  their  operating  authority 
and,  as  a  result  of  DOT's  commodity 
reclassifications,  soon  will  find 
themselves  in  a  situation  where  their 
authorities  no  longer  reflect  the  full 
range  of  commodities  they  actually 
transport. 

The  concerns  raised  by  carriers 
affected  by  the  impending  commodity 
reclassifications  also  have  suggested  the 
need  for  the  Commission  to  revisit  the 
issue  of  commodity  classifications  as 
used  in  standard  operating  authority 
service  descriptions — particularly  the 
standard  hazardous  materials  service 
descriptions.  Currently  the  (Commission 
follows  a  three-tiered,  commodity-based 
hazardous  materials  licensing  policy 
that  reflects  the  three  minimum  levels  of 
public  liability  cove^^ge  prescribed  in 
the  DOT  and  (Commission  insurance 
regulations  at  49  CFR  387.9  and  1043.2. 
respectively. 

This  licensing  policy  involves  the  use 
of  complex,  commodity-spedfic 
descriptions  to  define  service  to  those 
"constuner  hazardous"  commodities 
that  require  public  liability  coverage  of 
$1  millioa.  Carriers  that  opt  to  service 
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such  commodities — but  to  exclude 
"ultra-hazardous"  commodities  from 
their  authorities — receive  a  commodity- 
specific  service  description  with  the 
standard  exclusion:  "except  classes  A 
and  B  explosives;  Poison  A;  liquefied 
compressed  gas  or  compressed  gas; 
highway  route  controlled  quantity 
radioactive  materials  as  deHned  in  49 
CFR  173.403;  or  hazardous  substances 
transported  in  cargo  tanks,  portable 
tanks,  or  hopper  tyf>e  vehicles  with 
capacities  in  excess  of  3,500  water 
gallons." 

This  description  originally  was 
developed  to  conform  to  the 
Commission's  insurance  regulations  at 
49  CFR  1043.2(b)(2)  which,  in  turn, 
track  DOT'S  prescribed  schedule  of 
insurance  limits.  Despite  the 
consistency  of  this  approach,  the 
referenced  commodity  description  has 
proved  cumbersome  and  confusing  to 
many  applicants.  In  any  event,  this 
description,  as  of  October  1, 1993,  will 
present  the  further  disadvantage  of  not 
accurately  reflecting  the  financial 
responsibility  levels  associated  with 
DOT'S  reclassified  commodity 
categories. 

To  ensure  that  the  Commission's 
hazardous  materials  commodity 
descriptions  continue  to  reflect  the 
range  of  commodities  carriers  may 
transport  and  the  corresponding  levels 
of  public  liability  coverage  that  carriers 
must  maintain,  we  propose  to  replace 
the  commodity-based  references  in 
certain  hazardous  materials  service 
descriptions  with  a  more  generic 
reference  to  the  minimum  levels  of 
public  liability  coverage  that  pertain  to 
various  hazardous  materials  service 
categories.  This  will  also  ensure  that  the 
Commission's  regulations  are  consistent 
with  DOT'S  revised  commodity 
categories. 

The  proposal  also  would  require 
applicants  that  seek  to  exclude  all 
hazardous  materials  from  their 
commodity  service  descriptions  to 
certify  that  they  will  not  transport  any 
commodities  requiring  public  liability 
coverage  in  excess  of  tbe  minimum 
$750,000  level  as  provided  by 
Commission  and  DOT  regulations 
governing  financial  responsibility. 

Under  the  proposed  revised  approach, 
applicants  for  motor  property  carrier 
operating  authority  would  be  asked  to 
specify  the  extent,  if  any,  to  which  they 
intend  to  transport  hazardous  materials. 
Applicants  for  general  commodities 
authority,  for  example,  would  be  asked 
to  indicate  (through  use  of  a  check  box) 
the  hazardous  materials  exclusion 
appropriate  to  their  operations  and 
would  be  apprised  specifically  of  the 


corresponding  public  liability 
obligation. 

•  General  commodities  (except 
hazardous  materials). 

Note:  Requires  S7S0.000  in  public  liability 
coverage  and  granted  only  if  the  applicant 
expressly  certifies  at  (prescribed  portion  of 
this  form)  that  it  will  not  transport  any 
hazardous  materials. 

•  General  commodities. 

Note:  Requires  S5.000.000  in  public 
liability  coverage. 

•  General  commodities  (except  those 
commodities  :requiring  minimum  levels 
of  financial  responsibility  of  $5,000,000 
under  the  regulations  at  49  CFR  387.9 
and  49  CFR  1043.2(b)(2)  as  of  October 
1, 1993). 

Note:  Requires  $1 .000.000  in  public 
liability  coverage. 

Similarly,  those  applicants  that  define 
their  service  descriptions  in  terms  of 
more  limited  standard  transportation 
commodity  code  (STCC)  groups  or  other 
commodity  descriptions  also  will  be 
required  specifically  to  designate  the 
extent,  if  any.  to  which  they  intend  to 
transport  hazardous  materials  and  will 
be  apprised  of  their  corresponding 
public  liability  coverage  obligations  on 
the  application  form. 

This  revised  approach  to  defining 
hazardous  materials  service  potential 
would  eliminate  use  of  cumbersome, 
commodity-based  references  in 
operating  authorities.  It  would  also 
ensure  that  commodity  service 
descriptions  are  less  vulnerable  to  being 
rendered  obsolete  or  ineffectual  by 
subsequent  DOT  commodity 
reclassifications  or  other  regulatory 
changes.  Further,  use  of  October  1, 
1993,  as  a  base  reference  date  in  those 
commodity  descriptions  involving 
"consumer-type"  hazardous  materials 
(requiring  $1,000,000  in  public  liability 
coverage)  would  render  such  authorities 
sufficiently  f  exible  to  accommodate  any 
subsequent  revisions  to  either  DOT  or 
the  Commission's  insurance  regulations. 

In  addition,  we  anticipate  that  the 
revised  hazardous  materials  commodity 
descriptions  will  encourage  applicants 
to  acquire  a  full  understanding  of  the 
financial  responsibility  limits  and  safety 
compliance  requirements  associated 
with  their  proposed  services  before 
developing  their  requests  for  authority. 

To  further  assist  applicants  in 
understanding  their  obligations  to 
maintain  adequate  levels  of  financial 
responsibility  under  the  revised 
hazardous  materials  commodity 
descriptions  proposed,  the  revised  Form 
OP-l(T)  will  include  the  cautionary 
advice: 


Most  general  commodities  operations  or 
services  to  STCC  groups  involve  the 
transportation  of  at  least  some  commodities 
classified  by  DOT  as  "consumer-type" 
hazardous  materials  that  require  a  minimum 
of  Sl.000,000  in  public  liability  coverage.  It 
is  highly  unlikely  that  a  carrier  with  general 
commodities  authority  or  authority  to  serve 
one  or  more  SJCC  groups  realistically  could 
exclude  all  hazardous  materials  from  its 
service  range. 

This  advisory  would  be  cross- 
referenced  with  a  certification  provision 
applicable  to  those  applicants  that 
nonetheless  seek  to  exclude  all 
hazardous  materials  from  their 
authorities.  The  certification,  requiring 
an  affirmative  response  fitim  all  such 
applicants,  would  provide: 

If  applicant  seeks  to  and  properly  can 
restrict  its  operations  against  service  to  all 
hazardous  materials  (a  limited  service  range 
requiring  a  minimum  level  of  public  liability 
coverage — $750,000).  you  must  respond 
affirmatively  to  the  following  certification: 

Under  the  authority  here  or  any  op>erating 
authority  already  held,  applicant  will  not 
transport  any  commodities  requiring  public 
liability  coverage  in  excess  of  $750,000  as 
provided  by  the  Interstate  Commerce 
Commission  and  U.S.  Department  of 
Transportation  regulations  governing 
financial  responsibility  (codified  respectively 
at  49  CFR  1043.2  and  49  CFR  387.9). 

YES 

(Note:  If  applicant  requires  additional 
information  to  determine  whether  the 
commodities  it  intends  to  serve  are  subject  to 
financial  responsibility  requirements  in 
excess  of  tlie  minimum  levels  set  forth  in  ICC 
and  DOT  regulations,  refer  to  the  provisions 
governing  hazardous  materials  in  the  Federal 
Motor  Carrier  Safety  Regulations  at  49  CFT? 
parts  170  through  189,  particularly  the 
Hazardous  Materials  Table  at  49  CFR  part 
172.  or  contact  DOT  at  (202)  366-6121.) 

The  proposed  revised  approach  to 
defining  hazardous  materials,  as  well  as 
the  accompanying  clarifying  and 
cautionary  certification,  should 
encourage  awareness  among  applicants 
concerning  the  Federal  Motor  Carrier 
Safety  Regulations  and  the  hazardous 
materials  classification  standards — both 
implemented  and  administered  by  DOT. 
Consistent  with  this  goal,  the  revised 
application  will  include  expanded 
references  to  DOT  resources  that  can 
assist  applicants  in  determining  the 
hazardous  classification  of  the 
commodities  they  intend  to  transport 
and  in  understanding  their 
corresponding  safety  compliance 
obligations  with  respect  to  such  matters 
as  public  liability  coverage  limits, 
annual  registration  requirements,  and 
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future  hAzardout  materials  permitting 
oblieations.1 

Vie  anticipate  that  this  more  extensive 
cross-refwencing  of  hazardous  materials 
safety  complianc*  obUgations  will 
reinforce  the  collaborative  roles  of  the 
Commission  and  DOT  in  overseeing  the 
safie  operation  of  those  hazardous 
materials  carriers  they  regulate 
respectively.  We  further  anticipate  that 
the  proposed  revised  hazardous 
materials  commodity  descriptions  and 
the  measures  to  ensure  financial 
responsibility  and  general  safety 
compliance  will  encourage  a  more 
focused  understanding  among 
applicants  of  their  involvement  in  and 
obligations  under  hazardous  materials 
transportation. 

The  Commission  also  announces 
implementation  of  a  petition 
mechanism  in  response  to  the  specific 
concerns  of  those  existing  carriers  that 
will  find  their  authorities  no  longer 
adequate  to  provide  for  the  full  range  of 
their  transportation  services  after  the 
DOT  reclassifications  take  effect  October 
1.  1993.  Effective  September  1.  1993.  the 
agency's  Office  of  Public  Assistance  will 
have  available  a  suggested  format  for 
petitions  to  modify  authorities  that  will 
be  affected  by  the  impending 
commodity  reclassifications.  Such 
petitions  will  be  entertained  without  a 
filing  fee  and  will  be  processed  on  an 
expedited  basis  by  the  Commission. 

Most  carriers  seeking  to  update  their 
authorities  to  conform  with  commodity 
reclassifications  will  need  to  either:  (1) 
Remove  a  hazardous  materials  exclusion 
or  partial  exclusion  (in  situations  where 
a  particular  commodity  transported  has 
been  moved  into  a  classification 
requiring  higher  financial  responsibility 
requirements);  or  (2)  move  from  a  full 
hazardous  materials  exclusion  to  a 
partial  exclusion  (allowing  for  service  to 
"consumer-type"  hazardous  materials 
that  previously  were  classified  as  non- 
hazardous).  Carriers  seeking  guidance  in 
preparing  petitions  to  modify  their 


'  As  pcovidad  in  Iba  Hazardous  M^tenals 
Transportatioa  Liai/onn  Safe<y  Act  of  1990.  Pub.  L 
10l-«15  (HMTUSA).  DOT  has  impleinenlad  ui 
annual  registnboa  and  fee  tystem  applicable  to  any 
person  who  transports  or  caus«5  lo  be  transported 
a  fairly  broad  nttfta  of  spacifiad  hoaardoui 
materials.  Dockal  No.  HM-20a.  Hazardous 
Materials  Transportation:  Registration  and  Fee 
AssessoMnl  Pragram.  S7  FR  10620  (July  9,  1992); 
clarincation.  S7  FR  334IS  duly  ZH.  1992):  editorMl 
revisioas.  57  FR  17900  (Augu&l  21.  1992):  further 
inlerpreUUoD.  S7  FK  4S739  [Octobar  2S.  1992): 
leduiical  rwisioo.  S8  FK  12M3  (ManJi  S,  1993) 

In  addition,  DOT  ha«  propoiod  a  hazardous 
malaciali  pTmiWiiif  reouir«ni«nt.  also  mandalsd  by 
HMTUSA.  appUcaU*  to  aurtor  camars  transporting 
the  mors  volaiila  calagonaa  of  haaaidous  inalBrials. 
FHWA  Dodwt  No.  MC-93-4.  Federal  Motor  Carrier 
Stt/ely  Regulations;  Transportation  of  Hazardous 
Maleruit.  notice  of  proposed  rulemaking,  58  FR 
33418  (]un«  17.  1993). 


authorities  in  response  to  the 
commodity  reclassifications  may 
contact  the  Office  of  PubUc  Assistance 
at  (202)  927-7597. 

We  emphasize  that  this  simplified 
petition  process  is  available  only  to 
those  carriers  affected  by  DOTs 
commodity  reclassification  measures, 
and  is  not  to  be  used  as  a  generic  device 
for  adjusting  the  hazardous  materials 
scope  of  operating  authorities.  As 
always,  existing  carriers  that  may  seek 
to  revise  the  hazardous  materials  service 
descriptions  in  their  authorities  to 
respond  to  new  service  opportunities  or 
expanded  markets  can  do  so  using  the 
standard  licensing  procedures. 

Environmental  and  Eaergy 
Considerationa 

We  preliminarily  conclude  that  this 
proposal  will  not  significantly  affect 
either  the  quality  of  the  human 
environment  or  the  conservation  of 
energy  resources.  We  specifically  invite 
parties  to  comment  on  these  issues. 

Initial  Regulatory  Flexibility  Analysis 

Under  the  Regulatory  Flexibility  Act. 
5  U.S.C.  601.  et  seq.  (RFA).  the 
Commission  is  required  to  examine 
specifically  the  impact  of  a  proposed 
action  on  small  businesses  and  small 
organizations.  In  the  prior  NPR,  57  FR 
37761  (August  20. 1992).  we 
preliminarily  concluded  that  the 
proposed  revision  to  the  licensing  forms 
and  corresponding  changes  to  the 
application  regulations  would  have  a 
positive  impact  on  such  entities.  The 
revisions  to  proposed  Form  OP-l(T) 
recommended  here  are  not  expected  to 
alter  in  any  way  the  impact  of  this 
proposed  action  on  small  businesses  or 
small  organizations.  For  reasons 
amplified  below,  however,  we  revise  the 
preliminary  RFA  conclusion  to  reflect  a 
corrected  understanding  of  how 
Commission  actions  should  be  assessed 
under  RFA  standards. 

We  continue  to  believe  that  the 
proposed  revised  application  forms  and 
corresponding  regulations  will  result  in 
significant  cost  savings,  simplified 
administrative  processes,  and  expedited 
licensing  procedures.  Each  of  these 
anticipated  changes  will  inure  to  the 
benefit  of  all  licensing  applicants,  a 
significant  portion  of  which  are  small 
entities  within  the  scope  of  the  RFA. 
Under  the  RFA.  however,  a  positive 
finding  that  a  proposed  or  final  rule  is 
likely  to  have  a  significant  economic 
impact  on  a  substantial  number  of  small 
entities  should  be  made  only  if  the 
involved  action  meets  both  the 
significance  and  substantiality  tests  of 
the  standard.  Further,  a  positive  finding 
requires  that  the  agency  conduct  and 


publish  a  formal  regulatory  flexibility 
analysis  of  its  intended  action. 

Although  we  adhere  to  the  view  that 
the  revised  application  format  will 
benefit  the  large  number  of  small 
businesses  that  are  within  the 
Commission's  applicant  pool,  upon 
further  evaluation  we  do  not  find  that 
the  economic  impact  on  such  entities  of 
the  simplified  forms  will  be  sufficiently 
significant  to  merit  a  positive  RFA 
finding.  Benefits  associated  with  the 
more  focused,  more  explanatory,  mode- 
specific  forms  largely  relate  to 
administrative  and  interpretive  savings 
intended  to  streamline  the  licensing 
process.  The  proposed  revisions 
nonetheless  will  produce  only 
incidental  benefits  to  individual 
applicants  that,  given  the  breadth  of 
operating  authority  typically  granted  by 
the  Commission,  are  likely  to  file  only 
a  single  licensing  request  in  their 
commercial  lifetime.  Accordingly,  a 
realistic  assessment  of  the  expected 
magnitude  of  this  proceeding  on  small 
businesses  compels  us  to  revise  our 
prior  positive  finding  under  the  RFA 
and.  instead,  to  conclude  that  our 
proposal — although  beneficial  from  the 
perspective  both  of  the  Commission  and 
the  carriers  we  regulate— does  not  have 
the  potential  for  significant  economic 
impact  contemplated  by  the  RFA. 

Pursuant  to  5  U.S.C.  6G5(b).  we. 
therefore,  conclude  that  our  action  in 
this  proceeding  will  not  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities.  No 
new  regulatory  requirements  are 
imposed,  directly  or  indirectly,  on  such 
entities.  The  purpose  and  anticipated 
effect  of  the  revised  application  forms 
and  corresponding  rule  revisions  is  to 
reduce  regulatory  burdens.  The 
economic  impact  on  small  entities,  if 
any,  will  be  to  reduce  licensing  costs, 
but  is  not  likely  to  be  significant  within 
the  meaning  of  the  RFA.  Because  this 
represents  a  reversal  of  our  prior 
preliminary  RFA  assessment,  we 
specifically  invite  interested  persons  to 
comment  on  this  matter  as  it  relates  to 
the  proposed  revised  hazardous 
materials  licensing  policy  announced 
here  and  all  other  aspects  of  this 
proposal. 

Paperwork  Reduction  Analysis 

Our  prior  notice  of  proposed 
rulemaking  in  this  proceeding  was 
submitted  to  the  Office  of  Management 
and  Budget  (OMB)  for  review  under 
section  3504(h)  of  the  Paperwork 
Reduction  Act  of  1980  (44  U.S.C. 
chapter  35).  On  September  18. 1992, 
OMB  approved  use  of  the  six  revised 
application  forms  through  September 
30, 1995.  OMB's  notice  of  approval 
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indicated  that  use  of  the  mode-specific 
application  forms  would  result  in  an 
estimated  savings  of  18,490  reporting 
hours  annually.  This,  in  p>art.  reflected 
our  conclusion  that  the  estimated 
burden  hours  for  completing  Form  OP- 
1(T)  would  be  reduced  from  4  hours  to 
3  hours  per  filing. 

The  further  revisions  to  Form  OP-l(T) 
proposed  here  are  not  expected  to  affiect 
this  estimate  in  any  way.  To  the  extent 
that  the  revised  hazardous  materials 
commodity  descriptions  and  exp>anded 
advisories  on  the  proposed  form  will 
assist  applicants  in  defining  the  scope  of 
their  operations  and  their  corresponding 
compliance  obligations,  it  is  possible 
that  the  estimated  burden  hours  may  be 
even  further  reduced  for  some 
applicants. 

In  any  event,  this  supplemental  NPR 
will  be  submitted  to  0MB  as  an 
advisory  measure.  Inasmuch  as  the 
further  revisions  proposed  here  are  not 
ex{>ected  to  affect  the  estimated  burden 
hours  in  the  OMB  inventory,  we  will 


not  seek  further  approval  of  Form  OP- 
1(T).  Nor  will  we  seek  extension  of  the 
authorization  period  for  the  proposed 
forms  that  concludes  on  September  30. 
1995. 

Supplemental  comments  concerning 
the  accuracy  of  this  burden  estimate  as 
it  may  be  affected  by  the  further 
revisions  proposec  here  or  suggestions 
for  reducing  the  burden  should  be 
directed  to  the  Office  of  Management 
and  Budget,  Paperwork  Reduction 
Project  (OMB  No.  3120-0079), 
Washington.  DC  20503. 

List  of  Subiecto 

49  CFR  Part  1160 

Administrative  practice  and 
procedure.  Brokers,  Buses,  Freight 
forwarders,  Maritime  carriers.  Motor 
carriers.  i 

49  CFB  Part  1162 

Administrative  practice  and 
procedure.  Maritime  carriers.  Motor 
carriers. 


49  CFR  Part  1166 

Administrative  practice  and 
procedure.  Maritime  carriers.  Motor 
carriers. 

It  is  ordered: 

1.  We  invite  the  comments  of 
interested  persons  on  the  proposed 
revisions  to  Form  OP-l(T)  as  originally 
proposed  in  the  notice  of  proposed 
rulemaking  served  August  19, 1992,  as 
supplemented  in  this  notice. 

2.  Comments  are  due  October  18, 
1993. 

Decided:  September  7, 1993. 

By  the  Commission,  CSiairman  McDonald, 
Vice  Chaimian  Simmons,  Commissioners 
Phillips,  Phiibin,  and  Walden. 
Sidney  L.  Strickland,  Jr., 
Secretary. 
IFR  Doc.  93-22760  Filed  9-16-93:  8  45  am] 
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statements  of  organization  and  functions  are 
examples  of  docurr>ents  appearing  In  this 
section. 


AGENCY  FOR  INTERNATIONAL 
DEVELOPMENT 

Housing  Guaranty  Program; 
Investment  Opportunity 

The  Agency  for  International 
Development  (A.I.D.)  has  authorized  the 
guaranty  of  loans  to  the  Government  of 
Poland  ("Borrower")  as  part  of  A.I.D. "s 
development  assistance  program.  The 
proceeds  of  these  loans  will  be  used  to 
finance  infrastructure  and  shelter 
projects  for  low-income  families  in 
Poland.  At  this  time,  the  Government  of 
Poland  has  authorized  AID.  to  request 
proposals  from  eligible  lenders  for  a 
loan  under  this  program  of  $10  Million 
U.S.  Dollars  (U.S.  $10,000,000).  The 
name  and  address  of  the  Borrower's 
representative  to  be  contacted  by 
interested  U.S.  lenders  or  investment 
bankers,  the  amount  of  the  loan  and 
project  number  are  indicated  below: 

Government  of  Poland 

Project:  180-HG-OOl— $10,000,000 
Loan  Guaranty  No:  180-HG-OOl  AOl 
Attention:  Ms.  Malgorzata  Bukowska. 

Ministry  of  Finance,  Swietokrzyska 

12.  00-916  Warsaw.  Poland 
Telefax  No.:  48-2-226-6544  (preferred 

communication) 
Telephone  No.:  48-2-694-5250 

Interested  lenders  should  contact  the 
Borrower  as  soon  as  possible  and 
indicate  their  interest  in  providing 
financing  for  the  Housing  Guaranty 
Program.  Interested  lenders  should 
submit  their  bids  to  the  Borrower's 
representative  by  Tuesday.  October  5, 
1993. 12  noon  Eastern  Standard  Time. 
Bids  should  be  open  for  a  period  of  48 
hours  from  the  bid  closing  date.  Copies 
of  all  bids  should  be  simultaneously 
sent  to  the  following: 
Ms.  Sonia  Hammam.  Regional  Housing 

and  Urban  Development  Officer. 

USAID/VVarsaw,  Box  #5010,  APO  AE 

09213-5010  (Street  address:  c/o 

American  Embassy.  Aleje 

Ujazdowskie  29/31.  USAID/Warsaw, 


Poland)  Telefax  No.:  48-2-628-7486 
(preferred  communication)  Telephone 
No.:  48-2-628-3041.  Ext.  2091  or  48- 
2-625-0060 

Mr.  David  Grossman/Mr.  Peter  Pirnie, 
Agency  for  International 
Development.  Office  of  Housing  and 
Urban  Programs.  PRE/H.  room  401. 
SA-2.  Washington,  EX:  20523-0214. 
Telex  No.:  892703  AID  WSA,  Telefax 
No.:  202/663-2552  (preferred 
communication).  Telephone  No.:  202/ 
663-2548/2530 
For  your  information  the  Borrower  is 

currently  considering  the  following 

terms: 

(1)  Amount:  U.S.  $10  million. 

(2)  Term:  30  years. 

(3)  Trust  Structure:  The  Government  of 
Poland  will  not  issue  promissory 
notes  evidencing  the  loan.  In  lieu  of 
the  issuance  of  promissory  notes,  the 
Government  of  Poland  will  enter  into 
a  loan  agreement  with  the  lender, 
which  loan  agreement  will  be 
deposited  into  a  Trust  held  by  The 
Riggs  National  Bank  of  Washington. 
DC.  The  Trust  will  issue  Certificates 
evidencing  interests  in  the  loan 
agreement.  The  Certificates  will  be 
directly  guaranteed  by  A.I.D.  and  will 
be  freely  transferable  to  lenders 
eligible  to  receive  an  A.I.D.  guaranty. 

(4)  Grace  Period:  Ten  years  grace  on 
repayment  of  principal.  During  grace 
period,  semi-annual  payments  of 
interest  only.  Semi-annual  payments 
of  principal  and  interest  over  the 
remaining  20-year  life  of  the  loan  on 
the  basis  of  semi-annual  equal 
payments  of  principal. 

(5)  Interest  Rate:  Variable  interest  rates 

are  requested, 
(a)  Variable  Interest  Rate:  To  be  based 
on  the  6-month  British  Bankers 
Association  LIBOR,  preferably  with 
terms  relating  to  Borrower's  right  to 
convert  to  fixed  rate.  A  variable  rate 
should  be  adjusted  weekly. 

(6)  Prepayment: 

(a)  Offers  should  include  options  for 
prepayment  and  mention 
prepayment  premiums,  if  any. 

(b)  Federal  statutes  governing  the 
activities  of  A.I.D.  require  that  the 
Borrower  use  an  amount  in  local 
currency  equivalent  to  the  proceeds 
of  A.I.D. -guaranteed  loans  to 
provide  affordable  shelter  and 
related  infrastructure  and  services 
to  below  median-income  families. 
In  the  extraordinary  event  that  the 


Borrower  materially  breaches  its 
obligation  to  comply  with  this 
requirement.  A.I.D.  reserves  the 
right,  among  its  other  rights  and 
remedies,  to  accelerate  the  loan. 

(7)  Fees:  Offers  should  specify  the 
placement  fees  and  other  expenses, 
including  A.I.D.  fees,  Paying  and 
Transfer  Agent  fees,  out  of  pocket 
expenses,  etc.  Lenders  are  requested 
to  include  all  legal  fees  (including 
legal  fees  in  connection  with  the 
establishment  of  the  Trust  described 
above)  in  their  placement  fee.  Such 
fees  and  expenses  shall  be  payable  at 
closing  from  the  proceeds  of  the  loan. 

(8)  Closing  Date:  Estimated  60  days  from 
date  of  selection  of  lender. 
Selection  of  investment  bankers  and/ 

or  lenders  and  the  terms  of  the  loan  are 
initially  subject  to  the  individual 
discretion  of  the  Borrower  and 
thereafter  subject  to  approval  by  A.I.D. 
Disbursements  under  the  loan  will  be 
subject  to  certain  conditions  required  of 
the  Borrower  by  A.I.D.  as  set  forth  in 
agreements  between  A.I.D.  and  the 
Borrower. 

The  full  repayment  of  the  loans  will 
be  guaranteed  by  A.I.D.  The  A.I.D. 
guaranty  will  be  backed  by  the  full  faith 
and  credit  of  the  United  States  of 
America  and  will  be  issued  pursuant  to 
authority  in  section  222  of  the  Foreign 
Assistance  Act  of  1961.  as  amended  (the 
"Act"). 

Lenders  eligible  to  receive  an  A.I.D. 
guaranty  are  those  specified  in  section 
238(c)  of  the  Act.  They  are:  (a)  U.S. 
citizens;  (2)  domestic  U.S.  corporations, 
partnerships,  or  associations 
substantially  beneficially  owned  by  U.S. 
citizens;  (3)  foreign  corporations  whose 
share  capital  is  at  least  95  percent 
owned  by  U.S.  citizens;  and,  (4)  foreign 
partnerships  or  associations  wholly 
owned  by  US  citizens. 

To  be  eligible  for  an  A.I.D.  guaranty, 
the  loans  must  be  repayable  in  full  no 
later  than  the  thirtieth  anniversary  of 
the  disbursement  of  the  principal 
amount  thereof  and  the  interest  rates 
may  be  no  higher  than  the  maximum 
rate  established  from  time  to  time  by 
AID. 

Information  as  to  the  eligibility  of 
investors  and  other  aspects  of  the  A.I.D. 
housing  guaranty  program  can  be 
obtained  from:  Mr.  Peter  M.  Kimm. 
Director,  Office  of  Housing  and  Urban 
Programs.  Agency  for  International 
Development,  room  401.  SA-2, 
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Washington.  DC  20523-0214, 
Telephone:  202/663-2530. 

Dated:  September  13. 1993. 
Michael  G.  Kitay, 

Assistant  General  Counsel.  Bureau  for  Private 
Enterprise,  AgerKy  for  International 
Development. 
|FR  Doc.  93-22749  Filed  9-16-93:  8:45  am) 

MUJNQ  CODE  •11t-«1-M 


DEPARTMENT  OF  AGRICULTURE 

Office  of  ttw  Secretary 

Privacy  Act;  Proposed  Revision  of  an 
Existing  System  of  Records. 

agency:  Food  and  Nutrition  Service, 

USDA. 

ACTION:  Notice  of  proposed  revision  of 

an  existing  system  of  records. 

SUMMARY:  The  U.S.  Department  of 
Agriculture  is  giving  notice  that  it 
proposes  to  revise  its  Privacy  Act 
System  of  Records.  USDA/FNS-3. 
Claims  Against  Food  Stamp 
Recipients— USDA/FNS-3. 
DATES:  This  revision  will  become 
effective  on  November  16,  1993,  unless 
modified  by  a  subsequent  notice  to 
incorporate  comments  received  from  the 
public.  To  be  assured  of  consideration, 
comments  must  be  received  by  the 
contact  person  listed  below  on  or  before 
October  18, 1993. 
ADDRESSES:  Comments  should  be 
addressed  to  )ames  I.  Porter,  Supervisor, 
Issuance  and  Accountability  Section, 
State  Administration  Branch.  Program 
Accountability  Division,  Food  Stamp 
Program,  3101  Parle  Center  Drive,  Room 
905.  Alexandria,  Virginia  22302. 
FOR  FURTHER  INFORMATION  CONTACT: 
Joseph  M.  Scordato,  Food  and  Nutrition 
Service  Privacy  Act  Officer.  Room  308, 
3101  Park  Center  Drive,  Alexandria, 
Virginia  22302.  Telephone  (703)  305- 
2760. 

SUPPLEMENTARY  INFORMATION:  On 
October  7. 1991  (at  56  FR  50552),  the 
Food  and  Nutrition  Service  (FNS) 
published  a  Notice  of  a  revision  to  the 
system  of  records  entitled  USDA/FNS- 
3.  Claims  Against  Food  Stamp  . 
Recipients.  The  revision  was  effective 
December  6, 1991.  As  discussed  in  the 
Notice,  the  system  of  records  was 
revised  in  order  to  meet  certain 
requirements  for  conducting  a  test  of  the 
effectiveness  of  referring  recipient 
claims  to  the  Internal  Revenue  Service 
(IRS)  for  offset  against  refunds  of 
Federal  income  taxes.  The  public  is 
referred  to  that  Notice  for  a  complete 
discussion  of  the  system  of  records. 

This  Notice  adds  one  routine  use  to 
USDA/FNS-3  and  revised  another 


routine  use  so  that  FNS  can  fully 
comply  with  an  IRS  requirement  for 
agencies  participating  in  the  tax  refund 
offset  program.  That  requirement  is  to 
certify  that  none  of  the  claims  referred 
to  the  IRS  for  tax  offset  is  collectible 
froin  current  or  past  Federal  or  United 
States  Postal  Service  (USPS)  employees 
through  salary  offset  pursuant  to  5 
U.S.C.  5514(a)(1).  FNS  will  meet  the  IRS 
requirement  by  following  a  two-step 
process.  First,  claims  submitted  by  State 
agencies  for  tax  offset  will  be  matched 
against  Department  of  Defense  (DoD) 
records  of  Federal  (civilian  and  military) 
employees  and  USPS  records  of  USPS 
employees.  Second,  the  lists  obtained 
from  such  matching  will  be  used  to 
delete  the  associated  claims  from  lists  of 
claims  prior  to  actual  referral  to  the  IRS 
for  tax  intercept.  FNS  may  also  initiate 
additional  actions  to  collect  claims 
voluntarily  through  State  agencies  and 
from  salaries  of  identified  employees 
and  as  appropriate.  In  addition,  this 
Notice  clarifies  that  disclosure  of  an 
individual  record  from  the  system  to  a 
Congressional  office  is  contingent  on  a 
Mrritten  request  from  the  individual. 

This  Notice  makes  several  other 
revisions  to  the  system  of  records 
related  to  the  additional  uses  for  the 
records.  Two  record  source  categories 
are  added.  DoD  and  the  USPS.  The 
public  is  also  advised  about  an 
additional  category  of  records, 
individuals'  employing  agencies 
(Federal  and/or  USPS),  if  any.  Finally, 
because  FNS  anticipates  that  some 
records  will  be  maintained  on  paper, 
this  Notice  revises  the  current  system  of 
records  with  respect  to  how  records  are 
stored  and  the  safeguards  for  them. 

Authority  for  salary  offset  is  5  U.S.C. 
5514(a).  FNS  plans  to  test  this 
procedure  under  authority  of  section 
17(b)  of  the  Food  Stamp  Act  of  1977.  as 
amended  (7  U.S.C.  2020(e)),  and  is 
incorporating  appropriate  instructions 
about  this  test  in  a  separate  Federal 
Register  Notice. 

Signed  at  Washington,  DC,  on  September  9, 
1993. 
Mike  Eapjr, 

Secretary. 

U5DA/FNS-3 

SYSTEM  NAME: 

Claims  Against  Food  Stamp 
Recipients— USDA/FNS. 
.        .        .        .      |. 

1.  The  following  paragraph  is 
amended  by  adding  a  new  sentence 
following  the  first  sentence  to  read  as 
follows: 


CATEOOmES  OF  RECOROS  IN  THE  SYSTEM: 

•   "   *  The  information  in  the  system 
also  includes  identification  of 
individuals'  Federal  and/or  United 
States  Postal  Service  (USPS)  employing 
agencies,  if  any.  •   •   • 

2.  The  following  paragraph  is 
amended  by  redesignating  current 
routine  uses  (2)  and  (3)  as  routine  uses 
(3)  and  (4),  respectively;  by  adding  a 
new  routine  use  (2);  and  by  revising  the 
newly  redesignated  uses  (3)  and  (4).  The 
new  and  revised  uses  and  routine  use 
(1),  which  is  unchanged  and  is  the  only 
other  routine  use,  read  as  follows: 

ROUHNE  USES  OF  RECORDS  MAIMTAINED  m  THE 
SYSTEM,  tNCLUOiNG  CATEGORIES  OF  USERS  AND 
THE  PURPOSES  OF  SUCH  USES: 

(1)  Referral  to  the  IRS  for  collection  of 
claims  from  tax  refunds;  (2)  referral  to 
the  Department  of  Defense  (DoD)  and 
the  USPS  to  identify  Federal  and  USPS 
employees  owing  claims,  and  to  delete 
any  such  claims  from  lists  of  claims 
which  will  be  used  for  Federal  income 
tax  refund  offset.  (3)  Referral  may  be 
made  to  State  agencies  for  such 
purposes  as  updating  claims  files, 
collecting  claims,  and  for  fiscal 
reporting.  Referral  may  also  be  made  to 
Federal  agencies  and  the  USPS  for 
additional  collection  action.  (4) 
Disclosure  may  be  made  to  a 
Congressional  office  from  the  record  of 
an  individual  in  response  to  an  inquiry 
from  the  Congressional  office  made  at 
the  written  request  of  the  individual. 
***** 

3.  The  following  paragraph  is 
amended  by  adding  a  new  sentence  to 
the  end  of  the  paragraph  to  read  as 
follows: 

STORAGE: 

*  •   *  Some  records  may  also  be 
maintained  on  paper. 

4.  The  following  paragraph  is 
amended  by  adding  a  new  sentence  to 
the  end  of  the  paragraph  to  read  as 
follows: 

SAFEGUARDS: 

*  *   *  Paper  records  will  be 
segregated  and  physically  secured  in 
locked  cabmets. 


5  The  following  paragraph  is 
amt^nded  by  adding  a  new  sentence  to 
the  end  of  the  paragraph  to  read  as 
follows: 

RECORD  SOURCE  CATEGORIES: 

•   *   "  Information  in  this  system  also 
comes  from  DoD  and  USPS  files  of 
individuals  who  are  currently  employed 
by  or  who  are  receiving  pensions  and 
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high  winds  passed  through  the  Berea 
Ranger  District  of  the  Daniel  Boone 
National  Forest.  Approximately  100 
acres  of  land  suitable  for  timber 
production  have  been  damaged  from  the 
thunderstorms  and  high  winds.  The 
project  area  is  approximately  five  miles 
north  of  McKee.KY. 


other  payments  from  Federal  agencies 

and  the  USPS. 

[FR  Doc.  93-22698  Filed  9-16-93:  8;45  am] 
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DEPARTMENT  OF  AGRICULTURE 
Forest  Service 

DEPARTMENT  OF  THE  INTERIOR 
Fish  and  Wildlife  Service 

RIN  101S-AB43 

Federal  Subsistence  Regional 
Advisory  Councils;  Meetings 

AGENCY:  Forest  Service.  USDA;  Fish  and 
Wildlife  Service,  Interior. 
ACTION:  Notice  of  meetings. 

DATES  AND  PUVCES:  Meetings  6f  the 
Federal  Subsistence  Regional  Advisory 
Councils  (Councils)  will  be  held  at  9 
a.m.  on  the  dates  and  in  each  Alaska 
location  as  follows: 
Region  1,  Southeast — Sitka,  Centennial 

Hall— 10/7/93 
Region  2,  Southcentral — Anchorage, 

Holiday  Inn— 9/15/93 
Region  3,  Kodiak/ Aleutians — Kodiak, 

Buskin  River  Inn— 9/23/93 
Region  4,  Bristol  Bay — Naknek,  Bristol 

Bay  Borough  Assembly— 10/1/93 
Region  5,  Yukon-Kuskokwim  Delta — 

Bethel,  KVNA  Building— 10/7/93 
Region  6,  Western  Interior — McGrath, 

Takusko  House— 9/30/93 
Region  7,  Seward  Peninsula — Nome. 

Bering  Straits  Boardroom — 10/1/93 
Region  8,  Northwest  Arctic — Kotzebue, 

AK  Technical  Center— 9/24/93 
Region  9,  Eastern  Interior — Fairbanks, 

Captain  Bartlett  Motel— 10/7/93 
Region  10,  North  Slope — Barrow,  North 

Slope  Borough  Building — 9/21/93 
SUMMARY:  This  notice  informs  the  public 
of  forthcoming  Council  meetings.  The 
public  is  invited  to  attend  and 
participate  in  Council  proceedings  and 
provide  comments  to  the  Councils  on 
upcoming  subsistence  matters. 
SUPPLEMENTARY  INFORMATION:  Councils 
have  been  established  in  accordance 
with  section  805  of  the  Alaska  National 
Interest  Lands  Conservation  Act  (16 
U.S.C.  §  3115),  and  36  CFR  §§  242.10 
and  242.11  and  50  CFR  §§  100.10  and 
100.11.  to  advise  the  Federal 
Government  on  matters  related  to  the 
subsistence  taking  of  fish  and  wildlife 
resources  on  public  lands  in  Alaska. 
The  Councils  operate  in  accordance 
with  the  provisions  of  the  Federal 
Advisory  Committee  Act. 

The  following  agenda  items  will  be 
discussed  at  Council  meetings: 


(1)  Introduction  of  Council  members 

and  guests 

(2)  New  business 

a.  Election  of  officers 

b.  Introduction  of  Council  Charter 

c.  Role  of  Councils  in  the  Federal 
Subsistence  Management  Program 

d.  Public  comment  period 

e.  Identification  of  regional 
subsistence  issues 

f.  Development  of  proposals  to  change 
subsistence  regulations  for  the 
taking  of  wildlife. 

FOR  FURTHER  INFORMATION  CONTACT: 
Interim  Chair,  Federal  Subsistence 
Board,  c/o  U.S.  Fish  and  Wildlife 
Service,  Attention:  Richard  S. 
Pospahala.  Office  of  Subsistence 
Management.  1011  East  Tudor  Road, 
Anchorage.  AK  99503;  telephone (907) 
786-3447.  For  questions  specific  to 
National  Forest  System  lands,  contact 
Norman  R.  Howse,  Assistant  Director 
Subsistence,  USDA.  Forest  Service.  P.O. 
Box  21628,  Juneau.  Alaska  99802-1628, 
telephone  (907)-586-8890. 

Dated:  September  3,  1993. 
Ronald  B.  McCoy. 

Interim  Chair.  Federal  Subsistence  Board. 
|FR  Doc.  93-22604  Filed  9-16-93:  8:45  ami 
BILLMO  COM  4310-65-P 


Forest  Service 

Souttiem  Region;  Exemption  From 
Appeal  of  Salvage  Timt)er  Sale  Project 
on  the  Daniel  Boone  National  Forest. 
Berea  Range  District 

AGENCY:  Forest  Service— USDA. 
ACTION:  Notice;  exemption  of  decision 
from  administrative  appeal. 

SUMMARY:  Pursuant  to  36  CFR 
217.4(a)(ll),  the  Regional  Forester  for 
the  Southern  Region  has  determined 
that  good  cause  exists  and  notice  is 
hereby  given  to  exempt  from 
administrative  appeal  the  decision  to 
salvage  dead  and  dying  trees  that  were 
blown  down  or  heavily  damaged  by 
high  winds  accompanying  severe 
thunderstorms  on  the  Berea  Ranger 
District  of  the  Daniel  Boone  National 
Forest.  If  not  salvaged  quickly,  these 
trees  will  be  rendered  unmerchantable 
as  sawtimber  and  would  present 
potential  obstacles  to  fire  control  within 
an  area  of  hazardous  fire  conditions. 
EFFECTIVE  DATE:  September  17, 1993. 
FOR  FURTHER  INFORMATION  CONTACT: 
Questions  about  this  exemption  should 
be  directed  to  Jean  P.  Kruglewicz, 
Southern  Region.  Forest  Service — 
USDA.  1720  Peachtree  Road  NW.. 
Atlanta.  GA  30367  (404)  347-4867. 
SUPPLEMENTARY  INFORMATION:  On  June  4. 
1993,  a  line  of  severe  thunderstorms  and 


The  area  of  damage  is  within 
Management  Area  7.  as  defined  by  the 
Daniel  Boone  National  Forest  Land  and 
Resource  Management  Plan. 
Management  direction  for  Management 
Area  7  is  to  optimize  growing  potential 
by  using  high  to  medium  intensity 
practices  for  yellow  and  white  pine  and 
medium  to  low  intensity  practices  for 
upland  and  cove  hardwoods.  The 
damage  is  concentrated  in  three  areas. 
One  area  often  acres  contains  cove 
hardwoods,  and  the  other  two  areas  of 
65  and  15  acres  contain  upland 
hardwoods  including  oak  and  poplar. 
Existing  roads  would  be  used  to  access 
the  damaged  forest  areas  and  soils  in 
this  area  are  stable.  The  proposed 
salvage  is  consistent  with  Management 
Area  7's  direction  for  protecting  the 
forest  from  insect  and  disease  outbreaks, 
and  wildfires. 

The  damaged  areas  contain  trees  that 
are  of  high  quality  for  timber  products. 
The  timber  production  potential  of  the 
dead  and  damaged  trees  will  deteriorate 
due  to  insect  attacks.  Also,  the  area  of 
damage  is  in  the  vicinity  of  the  largest 
arson  fire  on  the  District  this  year.  The 
fuels  added  by  the  dead  and  dying  trees, 
and  the  potential  hindrance  to  fire 
control  operations  of  the  large  woody 
debris  scattered  on  the  forest  floor 
present  a  significant  risk  of  additional 
wildfire  occurrences  as  the  fall  fire 
season  approaches. 

An  environmental  analysis  is 
currently  underway  to  study  ways  to 
salvage  the  dead  and  heavily  damaged 
trees  to  minimize  impacts  to  the  areas, 
forest  resources  and  restore  a  healthy 
forest.  The  environmental  analysis 
document  and  biological  evaluation 
being  prepared  will  disclose  the  effects 
of  the  proposed  action  on  the 
environment,  document  public 
involvement,  and  address  any  issues 
raised  by  the  public.  Given  the  pre.sent 
condition  of  the  damaged  timber  the 
need  for  action  is  critical.  Any  delay 
will  result  in  a  loss  of  merchantable 
timber  and  present  an  increased 
opportunity  for  a  wildfire  situation. 

Dated:  Septemt)er  10, 1993. 
Janice  H.  McDougle, 

Acting  Deputy  Regional  Forester. 

IFR  Doc.  93-22736  Filed  9-16-93;  8:45  ami 
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DEPARTMENT  OF  AGRICULTURE 

Forest  Service 

DEPARTMENT  OF  THE  INTERIOR 

Fish  and  Wildlife  Service 
BIN  101S-AB43 

Subsistence  Management  for  Federal 
Public  Lands  in  AlasKa;  Game 
Management  Unit  23 

agency:  Forest  Service,  USDA:  Fish  and 
Wildlife  Service,  Interior. 
ACTION:  Notice. 

SUMMARY:  Pursuant  to  regulatory 
authority  found  at  50  CFR  100.19  and  36 
CFR  242.19,  the  Federal  Subsistence 
Board  (Board)  has  closed  subsistence 
Dall  sheep  (sheep)  hunting  for  a  portion 
of  Unit  23  for  the  remainder  of  the 
1993-1994  regulatory  year,  and,  has 
closed  sheep  harvest  on  all  public  lands 
in  the  remainder  of  Unit  23  for  the 
period  of  August  10-31,  1993.  Recent 
aerial  surveys  of  Unit  23  indicated  that 
adult  sheep  numbers  have  continued  to 
decline  over  the  past  three  year  period 
and  lamb  recruitment  remains  below 
levels  needed  to  stabilize  a  downward 
population  trend.  The  Board  has 
implemented  temporary  closure  actions 
in  Unit  23  to  assure  the  continued 
viability  of  sheep  populations. 
EFFECTIVE  DATE:  August  10, 1993. 
FOR  FURTHER  INFORMATION  CONTACT: 
Interim  Chair,  Federal  Subsistence 
Board,  c/o  Richard  S.  Fospahala,  Office 
of  Subsistence  Management,  U.S.  Fish 
and  Wildlife  Service,  1011  E.  Tudor 
Road,  Anchorage,  Alaska.  99503; 
telephone  (907)  271-2306.  National 
Park  Service,  P.O.  Box  1029,  Kotzebue, 
Alaska,  99752;  telephone  (907)  442- 
3890. 

SUPPLEMENTARY  INFORMATION:  As 
empowered  by  regulatory  authority  at 
50  CFR  100.10(a)  and  100.19(b),  and  36 
CFR  242.10(a)  and  242.19(b),  the  Board 
has  closed  public  lands  in  Unit  23  south 
and  east  of  the  Noatak  River  and  west 
of  the  Cutler  and  Redstone  Rivers 
(excluding  the  upper  Noatak  River 
Canyon)  and  including  the  Igichuk  Hills 
(that  area  west  of  the  Noatak  River  and 
south  of  Noatak  Village)  to  all  sheep 
hunting  for  the  1993-1994  regulatory 
year.  In  addition,  the  Board  has  closed 
public  lands  in  the  remainder  of  Unit  23 
to  all  sheep  hunting  from  August  10-31, 
1993. 

Prior  to  this  closure,  the  National  Park 
Service  staff  in  Kotzebue  worked  closely 
with  the  State  of  Alaska  to  monitor  Unit 
23  sheep  numbers,  collect  pertinent  age/ 
sex  population  data,  and  assess 
biological  and  environmental  factors 


which  would  indicate  whether  closure 
of  the  sheep  season  for  any  or  all  of  Unit 
23  was  warranted.  The  State  of  Alaska 
has  already  undertaken  similar  action  to 
close  the  State  hunting  seasons  in 
corresponding  portions  of  Unit  23  for 
the  1993-1994  regulatory  year. 

The  Board  received  public  comments 
from  a  hearing  in  Kotzebue,  Alaska, 
held  on  July  26, 1993  to  discuss  sheep 
survey  results  and  the  current  .status  and 
trends  of  the  Unit  23  sheep  population. 
Public  participants  supported  proposed 
measures  to  close  and  restrid  sheep 
hunting  in  Unit  23  in  the  manner  in 
.which  the  Board  has  acted. 
Consequently,  in  consideration  of 
information  before  it,  the  Board  has 
directed  closures  of  sheep  hunting  in 
Unit  23,  as  specified  above,  in  order  to 
assure  the  continued  viability  of  area 
sheep  populations. 
Ronald  B.  McCoy, 

Interim  Chair.  Federal  Subsistence  Board. 
Robert  W.  Williams, 
Deputy  Regional  Forester.  USDA-Forest 
Service. 

IFR  Doc.  93-22605  Filed  &-16-93;  8:45  ami 
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DEPARTMENT  OF  THE  INTERIOR 
Fish  and  Wildlife  Service 

BIN  1018-AB43 

Subsistence  Management  for  Federal 
Public  Lands  In  Alaska;  Game 
Management  Units  9  (D)  and  23 

AGENCY:  Forest  Service,  USDA:  Fish  and 

Wildlife  Service,  Interior. 

ACTION:  Notice. 

SUMMARY:  Pursuant  to  regulatory 
authority  found  at  50  CFR  100.19  and  36 
CFR  242.19,  the  Federal  Subsistence 
Board  (Board)  has  closed  subsistence 
hunting  for  caribou  on  all  public  lands 
in  Unit  9(D)  and  Unit  10  for  the 
remainder  of  the  1993-1994  regulatory 
year.  The  Southern  Alaska  Peninsula 
caribou  herd  endemic  to  these  Units  has 
suffered  a  decline  from  more  than 
10,000  animals  in  1983  to  a  present 
estimate  of  less  than  2000  animals.  Calf 
recruitment  since  the  1980's  has  not 
exceeded  adult  mortality,  and  continued 
hunting  pressure  would  threaten  the 
continued  viability  of  the  herd. 
EFFECTIVE  DATE:  August  10.  1993. 
FOR  FURTHER  INFORMATION  CONTACT: 
Interim  Chair,  Federal  Subsistence 
Board,  c/o  Richard  S.  Pospahala,  Office 
of  Subsistence  Management,  U.S.  Fish 
and  Wildlife  Service,  1011  E.  Tudor 
Road,  Anchorage,  Alaska,  99503; 
telephone  (907)  271-2306.  Izembek 
National  Wildlife  Refuge,  P.O.  Box  127, 
Cold  Bay,  Alaska,  99571;  telephone 
(907)  532-2445. 


SUPPLEMENTARY  INFORMATION:  As 
empowered  by  regulatory  authority  at 
50  CFR  100.10(a)  and  100.19(b),  and  36 
CFR  242.10(a)  and  242.19(b).  the  Board 
has  enacted  a  temporary  closure  of  the 
season  for  subsistence  taking  of  caribou 
on  all  public  lands  in  Unit  9(D)  and 
Unit  10.  Prior  to  the  Broad  closure,  the 
Fish  and  Wildlife  Service  worked  with 
the  State  of  Alaska  to  monitor 
population  trends  and  develop 
management  objectives  for  the  Southern 
Alaska  Peninsula  caribou  herd.  Over- 
grazing and  low  calf  recruitment  have 
resulted  in  a  continuing  downward 
trend  in  the  status  of  the  herd. 
Consequently,  the  State  of  Alaska  closed 
State  controlled  caribou  hunting  seasons 
in  Unit  9(D)  and  Unit  10  in  an 
Emergency  Order  issued  July  14,  1993. 

A  public  hearing  was  held  in  Cold 
Bay,  Alaska  on  August  3,  1993  to  obtain 
comments  on  a  proposed  caribou 
hunting  closure.  In  addition.  Fish  and 
Wildlife  Service  staff  visited  other 
affected  communities  to  obtain  further 
public  comment.  Public  support  of  the 
closure  was  mixed  but  most  individuals 
were  either  neutral  or  supported  the 
proposed  Board  action.  In  consideration 
of  information  at  hand,  and  to  assure  the 
continued  viability  of  the  Southern 
Alaska  Peninsula  caribou  herd,  the 
Board  has  closed  caribou  hunting  on 
public  lands  in  all  of  Unit  9(D)  and  Unit 
10. 

Ronald  B.  McCoy. 

Intfrim  Chair.  Federal  Subsistence  Board 
Robert  W.  Williams. 
Deputy  Regional  Forester.  USDA-Forest 
Senice. 
IFK  Doc.  93-22606  Filed  9-16-93:  8:45  ami 
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COMMITTEE  FOR  PURCHASE  FROM 
PEOPLE  WHO  ARE  BUND  OR 
SEVERELY  DISABLED 

Procuren>ent  List  Addition 

AGENCY:  Committee  for  Purchase  From 

People  Who  Are  Blind  or  Severely 

Disabled. 

ACTION:  Addition  to  procurement  list. 

SUMMARY:  This  action  adds  to  the 
Procurement  List  a  portable  tool  box  to 
be  furnished  by  a  nonprofit  agency 
employing  persons  who  are  blind  or 
have  other  severe  disabilities. 
EFFECTIVE  DATE:  October  18,  1993. 
ADDRESSES:  Committee  for  Purchase 
From  People  Who  Are  Blind  or  Severely 
Disabled,  Crystal  Square  3,  suite  403, 
1735  Jefferson  Davis  Highway, 
Arlington.  Virginia  22202-3461. 
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FOR  FURTHER  INFORMATION  CONTACT: 
Beverly  Milkman  (703)  603-7740. 
SUPPLEMENTARY  MFORMATION:  On  July 
16.  1993,  the  Committee  for  Purchase 
From  People  Who  Are  Blind  or  Severely 
Disabled  published  &  notice  (58  FR 
38364)  of  the  proposed  addition  of  this 
tool  box  to  the  Procurement  List. 
Comments  were  received  from  the 
current  contractor  for  this  tool  box.  The 
contractor  indicated  that  it  is  a  small 
business  that  has  been  producing  the 
tool  box  for  the  Government  for  the  past 
four  years.  The  contractor  stated  that  the 
tool  box  is  a  complicated  one  that  is  not 
easily  produced.  In  claiming  that 
addition  of  the  tool  box  would  have  an 
adverse  impact  on  it,  the  contractor 
indicated  that  it  subcontracts  some 
assembly  operations  to  two 
organizations  which  employ  people 
with  disabilities. 

The  contract  for  this  tool  box 
represents  a  very  small  percentage  of  the 
contractor's  annual  sales.  The 
Committee  does  not  consider  a  sales 
loss  at  this  level  to  constitute  severe 
adverse  impact,  even  when  the  fact  that 
the  contractor  has  been  a  continuing 
supplier  of  the  tool  box  is  taken  into 
consideration.  The  nonprofit  agency 
proposed  to  produce  this  tool  box  is 
already  producing  othsr  tool  boxes  for 
the  Government  under  the  Committee's 
program.  The  central  nonprofit  agency 
involved  in  this  action  has  inspected  the 
nonprofit  agency  and  certified  that  it  is 
capable  of  producing  this  tool  box  The 
Government  activity  which  buys  the 
tool  box  declined  an  opportunity  to 
inspect  the  nonprofit  agency  based  on 
its  familiarity  with  the  nonprofit 
agency's  performance  in  producing  the 
other  tool  boxes.  Consequently,  the 
Committee  considers  the  nonprofit 
agency  capable  of  producing  the  tool 
box. 

The  contractor  did  not  provide 
information  which  would  indicate 
whether  the  Committee's  action  would 
cause  any  loss  of  employment  for 
people  with  disabilities  employed  by  its 
subcontractors.  The  addition  of  the  tool 
box  to  the  Procurement  List  will  create 
jobs  for  people  with  severe  disabilities. 
In  these  circumstances,  the  Committee 
feels  that  this  definite  creation  of  jobs 
outweighs  any  possible  loss  of 
employment  by  people  employed  by 
subcontractors  which  would  not  be 
guaranteed  of  retaining  their 
subcontracts  even  if  the  contractor 
continued  to  produce  the  tool  box. 

After  consideration  of  the  material 
presented  to  it  concerning  the  capability 
of  a  qualified  nonprofit  agency  to 
produce  the  commodity,  fair  market 
price,  and  the  impact  of  the  addition  on 


the  current  or  most  recent  contractor, 
the  Committee  has  determined  thnt  the 
commodity  listed  below  is  suitable  for 
procurement  by  the  Federal  Government 
under  41  U.S.C.  46-48c  and  41  CFR  51- 
2.6. 

I  certify  that  the  following  action  will 
not  have  a  significant  impact  on  a 
substantial  number  of  small  entities. 
The  major  factors  considered  for  this 
certification  were: 

L  The  action  will  not  result  in.  any 
additional  reporting,  recordkeeping  or 
other  compliance  requirements  for  small 
entities  other  than  the  small 
organizations  that  will  furnish  the 
commodity  to  the  Government. 

2.  The  action  will  not  have  a  severe 
economic  impact  on  current  contraclBrs 
for  the  commodity. 

3.  The  action  will  result  in 
authorizing  small  entities  to  furnish  the 
commodity  to  the  Government. 

4.  There  are  no  known  regulatory 
alternatives  which  would  accomplish 
the  objectives  of  the  Javits-Wagnar- 
O'Day  Act  (41  U.S.C.  46-48c)  in 
connection  with  the  commodity 
proposed  for  addition  to  the 
Prooirement  List. 

Accordingly,  the  following 
commodity  is  hereby  added  to  the 
Procurement  List: 
Tool  Box,  Portable 

5140-00-651-7676 

This  action  does  not  affect  contracts 
awarded  prior  to  the  effective  date  of 
this  addition  or  options  exercised  under 
those  contracts. 
E.R.  Alley,  Jr., 
Deputy  Executive  Director. 
[FR  Doc  93-22802  Filed  9-16-93;  HAS  an] 
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Procuramsnt  Ust  Addltlont 

AGENCY:  Committee  fior  Purchase  fix>m 
People  Who  Are  Blind  or  Severely 
Disabled. 

ACTION:  Additions  to  procurement  list. 

SUMMARY:  This  action  adds  to  the 
Procurement  List  commodities,  military 
resale  commodities  and  services  to  be 
furnished  by  nonprofit  agencies 
employing  persons  who  are  blind  or 
have  other  severe  disabilities. 
EFFECTIVE  DATE:  October  18,  1993. 
ADDRESSES:  Committee  for  Purchase 
from  People  Who  Are  Blind  or  Severely 
Disabled,  Crystal  Square  3,  suite  403. 
1735  Jefferson  Davis  Highway, 
Arlington,  Virginia  22202-3461. 
FOR  FURTHER  INFORMATION  CONTACT: 
Beverly  Milkman  (703)  603-7740. 
SUPPI^EMENTMIV  mFORMATWH:  On  April 
9,  June  25,  July  9,  16  and  30, 19Q3,  th» 


Committee  for  Puichase  from  People 
Who  Are  Blind  or  Severely  Disabled 
pubhshed  notices  (58  FR  18378.  34425. 
36944, 38364.  39527  and  40800) of 
proposed  additions  to  the  Procurement 
List. 

After  consideration  of  the  material 
presented  to  it  concerning  capability  of 
qualified  nonprofit  agencies  to  provide 
the  commoditiest  military  resale 
commodities  and  services,  fair  market 
price,  and  impact  of  the  additions  on 
the  current  or  most  recent  contractors, 
the  Committee  has  determined  that  the 
commodities,  military  resale 
commodities  and  services  listed  below 
are  suitable  for  procurement  by  the 
Federal  Government  under  41  U.S.C. 
46-48C  and  41  CFR  51-2.4. 

I  certify  that  the  following  action  will 
not  have  a  significant  impact  on  a 
substantial  number  of  small  entities. 
The  major  factors  considered  for  this 
certification  were: 

1.  The  action  will  not  result  in  any 
additional  reportmg,  recordkeeping  or 
other  compliance  requirements  for  small 
entities  other  than  the  small 
organizations  that  will  furnish  the 
commodities,  military  resale 
commodities  and  services  to  the 
Government. 

2.  The  action  will  not  have  a  severs 
economic  impact  on  current  contractan 
for  the  commodities,  military  resale 
commodities  and  services. 

3.  The  action  wiU  result  in 
authorizing  small  entities  to  furnish  the 
commodities,  military  resale 
commodities  and  services  to  the 
Government. 

4.  There  are  no  known  regulatory 
alternatives  which  would  accompUsh 
the  objectives  of  the  Javits-Wagner- 
O'Day  Act  (41  U.S.C.  46-48c)  in 
connection  with  the  commodities, 
military  resale  commodities  and 
services  proposed  for  addition  to  the 
Procurement  List. 

Accordingly,  the  following 
commodities,  military  resale 
commodities  and  services  are  hereby 
added  to  the  Procurement  List: 

Commodities 

Refill,  Ballpoint  Pen.  Stick,  Rubberized 

7510-01-357-6831 

7510-01-357-6832 

7510-01-357-6833 

7510-01-357-6834 

7510-01-357-6835 

7510-01-357-6836 
Ballpoint  Pen,  Stick,  Rubberized  Barrel 

752O-01-357-6e3» 

7520-01-357-6840 

7520-01-357-6841 

7520-01-35 7-6»42 

7520-01-357-6»43 

7520-01-357-6844 
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Recruit.  USMC 


Military  Resale  Commodities 

Sweatshirt,  Recruit,  USMC 

M.R.  640 

M.R.  641 

MR.  642 

MR.  643 

M.R.  644 
Sweatpants, 

MR.  645 

M.R.  646 

M.R.  647 

MR.  648 

M.R.  649 

Services 

Grounds  Maintenance,  Bristol  Veterans 

USARC,  2501  Ford  Road,  Bristol, 

Pennsylvania 
Grounds  Maintenance,  Philadelphia 

Memorial  USARC.  2838-98 

Woodhaven  Road.  Philadelphia. 

Pennsylvania 
Janitorial/Custodial,  U.S.  Army  Reserve 

Center  and  AMSA  #32,  Van  Nuys. 

California 
Janitorial/Custodial,  Federal  Building, 

123  Fourth  Street,  SW.,  Albuquerque, 

New  Mexico 
Janitorial/Custodial,  Defense  National 

Stockpile  Depot,  Hoyt  Avenue, 

Binghamton,  New  York 
Janitorial/Custodial  for  the  following 

Fargo,  North  Dakota  locations:  Federal 

Building  and  U.S.  Courthouse,  655 

First  Avenue  North,  Federal  Building 

and  U.S.  Post  Office.  657  Second 

Avenue  North 
Mailroom  Operation.  U.S.  Army 

Research  Laboratory.  405  Arsenal 

Street,  Watertown,  Massachusetts 
Operation  of  Postal  Service  Center, 

Building  C,  room  206,  Offutt  Air 

Force  Base.  Nebraska 

This  action  does  not  affect  contracts 
awarded  prior  to  the  effective  date  of 
this  addition  or  options  exercised  under 
those  contracts. 
E.IL  Alley.  Jr., 
Deputy  Executive  Director. 
IFR  Doc.  93-22803  Filed  9-16-93;  8;45  am] 
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Procurement  List;  Proposed  Additions 

AGENCY:  Committee  for  Purchase  From 

People  Who  Are  Blind  or  Severely 

Disabled. 

ACTION:  Proposed  additions  to 

procurement  list. 

summary:  The  Committee  has  received 
proposals  to  add  to  the  Procurement  List 
commodities  and  services  to  be 
furnished  by  nonprofit  agencies 
employing  persons  who  are  blind  or 
have  other  severe  disabilities. 
COMMENTS  MUST  BE  RECEIVED  ON  OR 
BEFORE:  October  18,  1993. 


ADDRESSES:  Committee  for  Piu-chase 
From  People  Who  Are  Blind  or  Severely 
Disabled,  Crystal  Square  3,  suite  403, 
1735  Jefferson  Davis  Highway, 
Arlington,  Virginia  22202-3461. 
FOR  FURTHER  INFORMATION  CONTACT: 
Beverly  Milkman  (703)  603-7740. 
SUPPLEMENTARY  INFORMATION:  This 
notice  is  published  pursuant  to  41 
U.S.C.  47(a)(2)  and  41  CFR  51-2.3.  Its 
purpose  is  to  provide  interested  persons 
an  opportunity  to  submit  comments  on 
the  possible  impact  of  the  proposed 
actions. 

If  the  Committee  approves  the 
proposed  additions,  all  entities  of  the 
Federal  Government  (except  as 
otherwise  indicated)  will  be  required  to 

f)rocure  the  commodities  and  services 
isted  below  from  nonprofit  agencies 
employing  persons  who  are  blind  or 
have  other  severe  disabilities. 

I  certify  that  the  following  actions  will 
not  have  a  significant  impact  on  a 
substantial  number  of  small  entities. 
The  major  factors  considered  for  this 
certification  were: 

1.  The  action  will  not  resuU  in  any 
additional  reporting,  recordkeeping  or 
other  compUance  requirements  for  small 
entities  other  than  the  small 
organizations  that  will  furnish  the 
commodities  and  services  to  the 
Government. 

2.  The  action  does  not  appear  to  have 
a  severe  adverse  impact  on  the  current 
contractors  for  the  commodities  and 
services. 

3.  The  action  will  result  in 
authorizing  small  entities  to  furnish  the 
commodities  and  services  to  the 
Government. 

4.  There  are  no  known  regulatory 
alternatives  which  would  accomplish 
the  objectives  of  the  Javits-Wagner- 
O'Day  Act  (41  U.S.C.  46-48c)  in 
connection  with  the  commodities  and 
services  proposed  for  addition  to  the 
Procurement  List.  Comments  on  this 
certification  are  invited.  Commenters 
should  identify  the  statement(s) 
imderlying  the  certification  on  which 
they  are  providing  additional 
information.  The  following  commodities 
and  services  have  been  proposed  for 
addition  to  the  Procurement  List  for 
production  by  the  nonprofit  agency 
listed: 


Commodities 

Pad,  Writing  Paper 

7530-01-273-3755 

7530-01-207-4353 

7530-01-207-4354 

7530-01-207-4355 

7530-01-207-4356 
Nonprofit  Agency:  The  Association  for 

the  Blind  and  Visually  Impaired  of 


Greater  Rochester.  Inc..  Rochester. 
New  York 

Services 

Grounds  Maintenance,  Naval  Weapons 
Station,  Japanese  Gardens,  Wright 
Circle  Picnic  Area  and  Building  2006. 
Yorktown,  Virginia,  Nonprofit 
Agency:  Lewis  B.  Puller  Center,  Inc. 
Gloucester.  Virginia 

Janitorial/Custodial.  U.S.  Courthouse. 
Constitution  Ave.  &  3rd  Street.  NW., 
Washington,  DC.  Nonprofit  Agency: 
The  Chimes,  Inc.  Baltimore,  Maryland 

E.R.  Alley.  Jr.. 

Deputy  Executive  Director 

[PR  Doc.  93-22804  Filed  9-16-93;  8:45  ami 
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COMMODITY  FUTURES  TRADING 
COMMISSION 

Minneapolis  Grain  Exchange: 
Proposed  Amendments  to  Frozen 
Shrimp  Futures  Contract  Regarding 
Deliverable  Species,  Species-Related 
Price  Differentials  Applicable  to 
Deliveries,  and  Location  Price 
Differential  Applicable  to  Futures 
Contract  Deliveries  in  New  York 

AGENCY:  Commodity  Futures  Trading 

Commission. 

ACTION:  Notice  of  proposed  contract 

market  rule  amendments. 

summary:  The  Minneapolis  Grain 
Exchange  ("MGE")  has  submitted 
proposed  amendments  to  its  frozen 
shrimp  futures  contract.  The  primary 
proposed  amendments  would  change 
the  schedule  of  price  differentials 
applicable  to  deliverable  shrimp  species 
and  size-count  ranges;  add  four  species 
of  white  shrimp  to  the  list  of  deliverable 
species;  eliminate  delivery  of  shrimp 
falling  within  the  size-count  range  of 
61-70  per  pound;  and  make  shrimp 
located  within  the  New  York  City 
delivery  area  deliverable  at  par  rather 
than  at  the  existing  seven-cent-per- 
poimd  premium. 

In  accordance  with  section  5a(a)(12] 
of  the  Commodity  Exchange  Act  and 
acting  pursuant  to  the  authority 
delegated  by  Commission  Regulation 
140.96.  the  Director  of  the  Division  of 
Economic  Analysis  ("Division")  of  the 
Commodity  Futures  Trading 
Commission  ("Commission")  has 
determined,  on  behalf  of  the 
Commission,  that  the  proposed 
amendments  are  of  major  economic 
significance.  On  behalf  of  the 
Commission,  the  Division  is  requesting 
comment  on  this  proposal. 
DATES:  Comments  must  be  received  on 
or  before  October  18, 1993. 
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AOORtSSES:  Interested  persons  should 
submit  their  views  and  comments  to 
Jean  A.  Webb.  Secretary.  Commodity 
Futures  Trading  Commission.  2033  K 
Street  NW  .  Washington.  DC  20581. 
Reference  should  be  made  to  the 
proposed  amendments  to  the  MCE 
frozen  shrimp  futures  contract. 
FOR  RjrrmER  information  contact: 
Frederick  V.  Linse.  Division  of 
Economic  Analysis.  Commodity  Futures 
Trading  Commission.  2033  K  Street 
NW.,  Washington.  DC  20581.  telephone 
(202) 254-7303. 

SUPPl£MENTARY  INFORMATION:  The 
existing  terms  of  the  futures  contract 
provide  for  the  dehvery  of  four  species 
of  white  shrimp:  Fenaeus  (P.)  vannamei, 
P.  occidentalis  and  P.  setiferus 
originating  in  Western  Hemisphere 
countries:  and  P.  chinensis  (also  known 
as  P.  orientaiis)  originating  in  the 
Peoples  Republic  of  China.  Currently 
the  futures  contract  designates  the  par 
delivery  unit  as  5.000  pounds  of  shrimp 
of  the  above-noted  Western  Hemisphere 
species  that  fall  within  the  size-count 
range  of  41-50  per  pound,  with  the  P. 
chinensis  species  of  the  same  size-count 
range  Ijeing  deliverable  at  a  discount  of 
20  cents  per  pound. 

The  contract's  terms  also  provide  for 
delivery  of  the  shrimp  of  the  above- 
noted  four  species  in  size-count  ranges 
other  than  41-50  per  pound  at  specified 
fixed  price  differentials. 

The  futures  contract  also  currently 
provides  for  the  delivery  of  shrimp  at 
par  in  MGE-approved  warehouses 
located  within  50  miles  of  the  city  limits 
of  Miami  or  Tampa.  Florida  or 
Brownsville.  Texas.  In  addition, 
delivery  may  be  made  in  MGE-approved 
warehouses  within  50  miles  of  the  city 
limits  of  New  York  City  at  a  premium 
of  seven  cents  per  pound  and  within  50 
miles  of  the  city  limits  of  Los  Angeles, 
California  at  a  discount  of  seven  cents 
per  pound. 

The  proposed  amendment  would 
reduce  the  existing  premiums  and 
increase  the  existing  discounts 
applicable  to  the  delivery  of  shrimp 
falling  within  the  specified  non-par 
size-count  ranges  for  the  designated  par 
delivery  species  and  to  the  delivery  of 
the  specified  non-par  species  in,  all 
deliverable  size-count  ranges.  The 
proposed  amendments  would  delete  P 
setiferus  as  a  designated  par  delivery 
shrimp  species  by  establishing  a 
discount  of  20  cents  per  pound  for  the 
delivery  of  this  species  in  the  size-count 
range  of  41-50  per  pound.  The  proposed 
amendments  would  also  eliminate 
delivery  of  shrimp  in  the  size-count 
range  of  61-70  per  pound  for  all 
deliveries  species. 


The  existing  pat  delivery 
specifications  and  pmmiums  and 
discounts  for  delivery  of  the  various 
size-count  ranges  between  size-count  31 
and  size-count  60  shrimp  per  pound  for 
each  of  the  currently  deliverable 
species,  and  the  proposed  amended 
differentials  for  these  size-counts,  are 
summarized  in  the  following  table. 


Species  and  size- 

DoHars  per  pound 

count  rar>ge 

Current 

Proposed 

P  vannamei  and  P 

occidentalis: 

31-35  

36-40  

41-50  

51-60  

P.  setiferus: 

31-35  

36-40 

41-50  

51-60  

P  chinensis: 

31-40 

41-50  

51-60  

♦1.05 

♦  45 
par 

-.50 

♦  1.05 

♦  45 
par 

-.50 

♦  35 
-.20 
-.75 

♦  40 

♦  15 
par 

-  65 

♦  40 
par 

-20 
-.90 

par 

-.35 

-1.00 

In  addition,  the  proposed 
amendments  would  add  the  following 
four  species  of  white  shrimp  to  the  list 
of  deliverable  species  at  the  indicated 
price  differentials:  P.  styliroslris  (West 
Coast  white  shrimp),  a  Western 
hemisphere  species,  which  would  be 
designated  as  a  par  delivery  species  and 
be  deliverable  at  the  same  proposed 
price  differentials  for  the  size-count 
ranges  noted  above  for  P.  vannamei  and 
P.  occidentalis;  P.  schmitti  (Southern 
white  shrimp),  a  Western  Hemisphere 
species,  which  would  be  deliverable  at 
the  same  proposed  size-count 
differentials  noted  above  for  P.  setiferus; 
and  P.  penicillatus  (redtail  prawn)  and 
P.  merguiensis,  two  species  of  Eastern 
Hemisphere  white  shrimp,  which  would 
be  deliverable  at  the  same  proposed 
price  differentials  for  the  size-count 
ranges  noted  above  for  P.  chinensis. 

The  proposed  amendments  would 
permit  delivery  of  shrinrp  within  50 
miles  of  the  city  limits  of  New  York  City 
at  par,  rather  than  the  existing  premium 
of  seven  cents  per  pound.  The  other 
existing  deliver}'  points  and  locational 
price  differentials  would  not  be  affiected 
by  the  proposals. 

The  MG£!  intends  to  make  the 
proposed  amendments  effective  for  the 
March  1994  contract  month  and  all 
subsequently  listed  contract  months. 

The  MGE  indicates  that  the  proposed 
amendments  will  enhance  the  extent  to 
which  the  futures  contract's  terms 
reflect  cash  market  conditions.  The 
MGE  indicates  that  the  proposed 
amendments  will  improve  the  contract's 
correspondence  with  the  cash  market  by 


incorporating  differences  observed  in 
cash  market  value  between  deliverable 
shrimp  species  and  size-counts,  making 
certain  commercially  important  species 
of  shrimp  deliverable,  and  refining  the 
existing  price  differentials  for  non-par 
deliveries.  The  MGE  also  believes  that 
the  proposed  amendments  will  improve 
the  hedging  and  pricing  utility  of  the 
contract. 

The  Commission  is  requesting 
comments  specifically  with  respect  to 
(1)  the  extent  to  which  the  proposed 
price  differentials  for  deliverable 
species  and  size-count  ranges,  and  the 
proposal  to  permit  delivery  within  50 
miles  of  the  city  limits  of  New  York  City 
at  par.  reflect  commonly  observed 
commercial  price  differences;  and  (2) 
the  impact  of  the  proposed  amendments 
on  the  level  of  economically  deliverable 
supplies  at  the  contract's  delivery  points 
during  the  delivery  months  traded 
under  the  futures  contract  (March.  June. 
September  and  December). 

Copies  of  the  proposed  amendments 
will  be  available  for  inspection  at  the 
Office  of  the  Secretariat.  Commodity 
Futures  Trading  Commission,  2033  K 
Street  NW.,  Washington,  DC  20581. 
Copies  of  the  amendments  can  be 
obtained  through  the  Office  of  the 
Secretariat  by  mail  at  the  above  address 
or  by  telephone  at  (202)  254-6314. 

Materials  submitted  by  the  Exchange 
in  support  of  the  proposed  amendments 
may  be  available  upon  request  pursuant 
to  the  Freedom  of  Information  Act  (5 
use.  552)  and  the  Commission's 
regulations  thereunder  (17  CFR  part  145 
(1987)).  Requests  for  copies  of  such 
materials  should  be  made  to  the  FOI, 
Privacy  and  Sunshine  Act  Compliance 
Staff  of  the  Office  of  the  Secretariat  at 
the  Commission's  headquarters  in 
accordance  with  17  CFR  145.7  and 
145.8. 

Any  person  interested  in  submitting 
written  data,  views  or  arguments  on  the 
proposed  amendments  should  send 
such  comments  to  Jean  A.  Webb. 
Secretary.  Commodity  Futures  Trading 
Commission.  2033  K  Street  NW.. 
Washington,  DC  20581  by  the  specified 
date. 

Issued  in  Washington,  DC.  on  Septemtjer 
13,  1993. 

Gerald  Gaj^ 

Director 

[FR  Doc  93-22800  Filed  9-16-93:  8  45  am) 
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DEPARTMENT  OF  DEFENSE 

Department  of  the  Nevy 

Naval  Research  Advisoiy  CommHtee; 
Closed  Meeting 

Pursuant  to  th§  provisions  of  the 
Federal  Advisory  Committee  Act  (5 
U.S.C.  App.  2).  notice  is  hereby  given 
that  the  Naval  Research  Advisory 
Committee  Panel  on  Littoral  Warfare/ 
Amphibious  Warfare  will  meet  on 
October  4  and  5, 1993.  The  meeting  will 
be  held  at  the  Marine  Corps  Base,  Camp 
Pendleton,  California.  The  meeting  will 
commence  at  7  a.m.  and  terminate  at  4 
p.m.  on  October  4;  and  commence  at  8 
a.m.  and  terminate  at  4  p^m.  on  October 
5.  1993.  All  sessions  of  the  meeting  will 
be  closed  to  the  public. 

The  purpose  of  the  meeting  is  provide 
the  Department  of  the  Navy  with  (1)  an 
assessment  of  the  capabilities  and 
readiness  of  the  U.S.  Navy  and  Marine 
Corps  to  effectively  conduct  littoral  and 
amphibious  warfare  operations,  and  (2) 
recommendations  for  technological 
investments  that  can  improve 
performance  while  reducing  risk  to 
Marine  and  Naval  forces.  The  agenda 
will  include  briehngs  and  discussions 
related  to  the  projected  operating 
environment  for  the  year  2000; 
operational  concepts;  assessments  of 
C^I;  shallow  water  mine 
countermeasures;  ship-to-shore 
movement  (surface  and  air);  fire 
support,  including  close  air  support; 
battle  space  dominance;  and  logistics. 

These  briefings  and  discussions  will 
contain  classified  information  that  is 
specifically  authorized  imder  criteria 
established  by  Executive  order  to  be 
kept  secret  in  the  interest  of  national 
defense  and  are  in  fact  properly 
classified  pursuant  to  such  Executive 
order.  The  classified  and  nonclassified 
matters  to  be  discussed  are  so 
inextricably  intertwined  as  to  preclude 
opening  any  portion  of  the  meeting. 
Accordingly,  the  Secretary  of  the  Navy 
has  determined  in  writing  that  the 
public  interest  requires  that  all  sessions 
of  the  meeting  be  closed  to  the  public 
because  they  will  be  concerned  with 
matters  listed  in  section  552b(c)(l)  of 
title  5.  United  States  Code. 

For  hirther  information  concenring 
this  meeting  contact;  Commander  R.  C, 
Lewis.  USN,  Office  of  the  Chief  of  Naval 
Research.  800  North  Quincy  Street. 
Arlington,  VA  22217-5000.  Telephone 
Number:  (703)  696-4870. 


Dated:  September  14. 1993. 
Patrick  W.  KeOey, 

Capt.  JAGC.  USN.  Alternate  Federal  Register 
Liaison  Officer. 

(PR  Doc.  93-22B53  Filed  9-16-93;  845  ami 
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DEPARTMENT  OF  ENERGY 

Continuation  of  a  Public  Scoping 
Meeting  for  the  Proposed  York  County, 
Pennsylvania,  Cogeneration  Facilfty 

AGENCY:  U.S.  Department  of  Energv 

(DOE). 

ACTION:  Notice. 

SUMMARY:  Notice  is  hereby  given  that 
DOE  will  convene  a  public  scoping 
meeting  as  a  continuation  of  the  meeting 
held  on  August  19.  1993,  with  regard  to 
the  preparation  of  an  Environmental 
Impact  Statement  (EIS)  to  assess  the 
environmental  effects  of  the 
construction  and  operation  of  a 
proposed  coal-fixed  cogeneration  facility 
in  North  Codorus  Township,  York 
County,  Pennsylvania.  Federal  Register 
notification  of  the  Department  of 
Energy's  intent  to  prepare  an  EIS"  in 
compliance  with  the  National 
Environmental  Policy  Act  (NEPA)  and 
conduct  the  initial  public  scoping 
meeting  for  the  proposed  cogeneration 
facility  was  published  on  July  29,  1993 
(58  PR  40631).  In  response  to  the  degree 
of  public  interest  in  this  proposed 
Fedwral  actitm,  and  to  ensure  that  all 
individuals  who  wish  to  speak  are 
accommodated,  the  pubhc  scoping 
meeting  will  be  continued  ai  the 
location,  date,  and  time  provided  in  the 
section  of  this  Notice  entitled  SCOPING 
MEETING.  The  period  for  receipt  of 
WTitten  comments  is  also  extended. 

The  purpose  of  this  Notice  is  to  invite 
continued  public  participation  and  to 
solicit  public  comments  on  the 
proposed  scope  and  content  of  the  EIS 
in  order  to  ejisure  that  the  full  range  of 
issues  related  to  this  proposal  is 
addressed.  Written  comments  or 
suggestions  to  assist  DOE  in  identifying 
significant  environmental  issues  and  the 
appropriate  scope  of  the  EIS  will  also  be 
considered  in  preparing  the  draft  EIS 
and  should  be  postmarked  by  November 
5, 1993.  Written  comments  postmarked 
after  that  date  will  be  considered  to  the 
degree  practicable. 
ADDRESSES:  Written  comments  or 
suggestions,  on  the  scope  of  the  EIS  or 
questions  concerning  the  project,  should 
be  directed  to:  Dr.  Suellen  A.  Van 
Ooteghem,  Environmental  Project 
Manager,  U.S.  Department  of  Energy, 
Morgantown  Energv  Technology  Center 
(METC),  P.O.  Box  880.  Morgantown. 


West  Virginia  26507-0880.  Telephone: 
(304) 284-5443. 

Envelopes  should  be  labeled  "Scoping 
for  the  York  OS." 

FOR  FURTHER  INFOflMATKM  CONTACT:  For 
general  information  on  the  EIS  process, 
please  contact  Ms.  Carol  M.  Borgstrora, 
Director.  Office  of  NEPA  Oversight  (EH- 
25).  U.S.  Department  of  Energy.  1000 
Independence  Avenue,  SW., 
Washington.  D.C  20585,  Tel.  (202)  586- 
4600  or (800)  472-2756. 
SUPPLEMENTARY  INFORMATION:  The 
proposed  Federal  action  is  for  DOE  to 
provide  cost-shared  financial  assistance 
to  York  County  Energy  Partners,  L.P. 
(YCEP)  for  the  design,  construction,  and 
operation  of  a  250  Mega  watt -electric 
circulating  fiuidized  boiler  facility, 
known  as  the  York  County  Energy 
Partners  cogeneration  facility,  to  be 
located  adjacent  to  the  P.H.  Glatfelter 
Company  paper  mill  in  York  County. 
Pennsylvania.  Additional  information, 
including  background  and  need  for  the 
proposed  action,  description  of  the 
proposed  faciUty,  alternatives, 
identification  of  environmental  issues, 
and  the  NTPA  scoping  process,  was 
provided  in  the  Federal  Register  notice 
of  July  29.  1993  (58  PR  40631). 

Scoping  Meeting 

A  public  scoping  meeting  will  be  held 
at  the  location,  on  the  date,  and  at  the 
time  indicated  below.  This  scoping 
meeting  will  be  informal,  with  a 
presiding  officer  designated  by  DOE 
who  will  establish  procedures  governing 
the  conduct  of  the  meeting.  Information 
regarding  the  proposed  project  and  the 
EIS  preparation  process  was  presented 
at  the  scoping  meeting  of  August  19. 
1993,  and  will  not  be  repeated  at  this 
scoping  meeting.  However,  printed 
copies  of  materials  distributed  at  the 
previous  meeting  will  be  available  to 
attendees. 

The  purpose  of  this  scoping  meeting 
is  for  agencies,  organizations,  and  the 
general  public  to  have  the  opportunity 
to  present  oral  comments  or  suggestions 
with  regard  to  the  range  of  actions, 
alternatives,  and  impacts  to  be 
considered  in  the  EIS.  The  meeting  will 
not  be  conducted  as  an  evidentiary 
hearing,  and  those  who  choose  to  make 
statements  may  not  be  cross-examined 
by  other  speakers.  To  ensiire  that 
everyone  who  wishes  to  speak  has  a 
chance  to  do  so,  five  minutes  will  be 
allotted  to  each  speaker.  Requests  to 
speak  in  advance  of  the  scoping  meeting 
will  not  be  honored.  Individuals  will  be 
invited  to  speak  in  the  following  order: 

1.  The  first  speakers  to  be  called  will 
be  those  individuals  who  had  registered 
to  speak  oa  Augu^  19.  1993.  but  who 
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were  not  present  when  their  names  were 
called.  These  individuals  will  be  invited 
to  speak  in  the  same  order  that  their 
names  appeared  on  the  registration  list 
on  August  19.  1993. 

2.  The  second  group  of  speakers  will 
be  those  individuals  who  did  not  speak 
or  yield  their  time  on  August  19. 1993, 
and  who  request  to  speak  at  the  meeting 
by  registering  in  person  on  the  evening 
of  October  5. 1993.  Registration  will 
commence  at  6  p.m.  These  speakers  will 
be  called  on  the  basis  of  "first  come, 
first  served."  If  the  meeting  is  continued 
to  the  evening  of  October  6, 1993.  no 
additional  registration  to  speak  will  be 
accepted  on  that  date.  When  the 
registration  list  has  been  exhausted,  the 
presiding  officer  may.  as  time  permits, 
call  upon  the  audience  for  any  other 
persons  who  desire  to  speak  and  who 
have  not  already  done  so. 

3.  A  third  group  of  speakers  will  be 
called  if,  and  to  the  extent  that,  time 
permits.  This  last  group  will  include 
individuals  who  have  already  spoken  or 
yielded  their  time  on  August  19,  but 
who  beheve  they  have  additional 
information  that  is  relevant  to  the  range 
of  issues  to  be  considered  in  the  EIS. 
and  who  register  in  person  on  the 
evening  of  October  5, 1993. 

Oral  and  written  comments  will  be 
given  equal  weight  by  DOE.  including 
all  of  the  comments  received  on  or  after 
August  19. 1993.  Written  comments 
may  be  submitted  after  the  scoping 
meeting,  but  should  be  postmarked  by 
November  5, 1993,  and  forwarded  to  Dr. 
Suellen  A.  Van  Ooteghem. 
Environmental  Project  Manager, 
Morgantown  Energy  Technology  Center, 
as  provided  in  the  ADDRESSES  section  of 
this  Notice.  Written  comments 
postmarked  after  that  date  will  be 
considered  to  the  degree  practicable. 

The  meeting  is  scheduled  as  follows: 

DATES:  Tuesday,  October  5, 1993. 

TIME:  7  p.m.  (Registration  will  commerce 
at  6  p.m.] 

PI-ACE:  Old  Main  Building,  York 
Fairgrounds.  334  Carlisle  Avenue,  York,  PA 
17404,(717)848-2596. 

IF  NECESSARY.  THE  SCOPING  MEETING 
MAY  BE  CONTINUED  on  Wednesday, 
October  j6,  1993,  at  the  same  Time  and  Place 
as  noted  above. 

Complete  transcripts  of  the  public  scoping 
meeting  will  be  available  as  described  in  the 
Federal  Register  noUce  of  July  29, 1993  (58 
FR  40631). 

Those  interested  parties  who  do  not  wish 
to  present  or  submit  comments  or  suggestions 
during  the  scoping  process,  but  who  would 
like  to  receive  a  copy  of  the  Draft  EIS  when 
it  is  prepared,  should  notify  Dr.  Suellen  A. 
Van  Ooteghem,  Environmental  Project 
Manager.  Morgantown  Energy  Technology 
Center,  at  the  address  given  in  the  ADDRESS 
section  of  this  Notice. 


Signed  in  Washington,  DC,  this  13th  day  of 
September  1993,  for  the  United  States 
Department  of  Energy. 

Peter  S.  Bnuh. 

Acting  Assistant  Secretary,  Environment, 
Safety  and  Health. 

[FR  Doc.  93-22770  Filed  9-16-93;  8:45  ami 
BILUNO  COOC  M80-01-# 


Award  Based  on  Acceptance  of  a  Non- 
Competitive  Application  Alliance  To 
Save  Energy 

AGENCY:  U.S.  Department  of  Energy 
(DOE). 

SUMMARY:  DOE,  Office  of  Management 
and  Resources,  Energy  Efficiency  and 
Renewable  Energy,  through  the 
Philadelphia  Support  Office,  announces 
that,  pursuant  to  the  DOE  Financial 
Assistance  Rules,  10  CFR  600.14(f),  DOE 
intends  to  award  a  grant  to  the  Alliance 
to  Save  Energy  (ASE).  TTie  anticipated 
overall  objective  of  this  project  entitled 
"Assessing  the  Role  of  Behavior  as  a 
Demand  Side  Management  (DSM) 
Measure"  is  to  conduct  research  to 
assist  DSM  planners  in  understanding 
the  "human"  barriers  that  prevent 
widespread  DSM  acceptance. 

SUPPLEMENTARY  INFORMATION:  The  grant 
of  $75,000  will  partially  fund  the  ASE's 
study  entitled  "Assessing  the  Role  of 
Behavior  as  a  DSM  Measure." 

The  project  term  of  this  grant  shall  be 
thirty-six  (36)  months  from  the  effective 
date  of  award. 

DOE  support  of  that  activity  would 
enhance  the  public  benefit  to  be  derived 
and  DOE  knows  of  no  other  entity  that 
is  conducting  or  planning  to  conduct 
such  an  effort.  This  effort  is  suitable  for 
non-competitive  financial  assistance 
and  is  not  eligible  for  financial 
assistance  under  a  recent,  current,  or 
planned  solicitation. 

FOR  FURTHER  INFORMATION  CONTACT: 

Anthony  P.  Pontello,  Philadelphia 
Support  Office,  U.S.  Department  of 
Energy,  Suite  501, 1880  J.F.  Kennedy 
Boulevard,  Philadelphia,  PA  19103- 
7483.  (215)  656-6951. 

Issued  in  Chicago.  Illinois,  on  September  8, 
1993. 

Timothy  S.  Crawford. 

Assistant  Manager  for  Administration. 
[FR  Doc.  93-22771  Filed  9-16-93;  8:45  ami 
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Rnanclal  Assistance:  Montana  College 
of  Mineral  Science  and  Technology 

AGENCY:  Department  of  Energy,  Idaho 
Operations  Office. 

ACTION:  Notice  of  intent. 


SUMMARY:  The  U.S.  Department  of 
Energy  annoimces  that  pursuant  to  10 
CFR  600.7(b)(2)(i)  it  plans  to  issue  a 
non-competitive  award  of  funding  and 
support  under  Grant  DE-FG07- 
93ID13271  to  Montana  College  of 
Mineral  Science  and  Technology  to 
establish  a  multi-purpose  science 
laboratory  for  use  by  rural  jimior  and 
senior  high  school  students,  as  well  as 
teachers. 

FOR  FURTHER  INFORMATION  CONTACT: 
Carol  L.  Bnms.  Contract  Specialist. 
(208)  526-1534;  U.S.  Department  of 
Energy.  Idaho  Operations  Office,  785 
DOE  Place,  MS  1221.  Idaho  Falls,  ID 
83401-1562. 

SUPPLEMENTARY  INFORMATION:  DOE  and 
its  predecessor  agencies  have  each 
recognized  the  need  to  embrace  science 
education  as  a  vital  component  of  their 
mission.  EM-522's  Environmental 
Literacy  Program  has  two  goals:  (1) 
Promote  EM-wide  educational  and 
career  opportunities,  and  (2)  increase 
the  general  public's  knowledge  of 
science  and  environmental  issues 
involved  in  EM  cleanups.  The  1977 
DOE  Organization  Act  authorizes 
activities  necessary  to  ensure  that  the 
Nation  has  an  adequate  scientific  and 
technical  workforce  in  energy  related 
research  and  production  fields.  The 
grant  award  will  be  for  one  year  with  an 
estimated  total  cost  of  $60,000.00.  No 
cost-sharing  is  included  in  this  grant. 
Statutory  authority  for  this  award  can  be 
found  in  Public  Law  95-224  the 
"Federal  Grant  and  Cooperative 
Agreement  Act  of  1977". 

Procurement  request  number:  07- 
93ID13271.000. 

Dated:  September  3, 1993. 
Dolores  J.  Ferri. 

Director,  Contracts  Management  Division. 
[FR  Doc.  93-22777  Filed  9-16-93;  8:45  ami 
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Chicago  Operations  Office,  New  York 
Support  Office;  Noncompetitive 
Financial  Assistance  Award  to  the 
National  Association  of  State  Energy 
Officials 

AGENCY:  U.S.  Department  of  Energy. 
ACTION:  Notice  of  noncompetitive 
financial  assistance  award. 

SUMMARY:  The  Department  of  Energy 
(DOE).  Chicago  Operations  Office, 
through  the  New  York  Support  Office, 
announces  that,  pursuant  to  the  DOE 
Financial  Assistance  Rules  10  CFR 
600.7  (b)(2),  DOE  intends  to  award  a 
grant  to  the  National  Association  of 
State  Energy  Officials  (NASEO).  The 
award  is  part  of  DOE  efforts  to  support 


deployment  projects.  Th«  objective  of 
this  project  is  to  update  the  AIlBinative 
Motor  Fuels  National  Inventory. 
SUPPLEMENTARY  MPORMMION:  Th« 
National  Association  of  State  Energy 
Officials  is  an  umbrella  organization 
which  represents  State  and  Territorial 
energy  offices  in  the  nation.  In  the 
normal  course  of  its  business,  NASEO 
routinely  polls  and  collects 
demographic  data  on  a  wide  vadety  of 
energy  topics  from  these  sources.  In 
particular,  the  NASEO  Alternative  Fuels 
Committee  has  collected  and  continues 
to  collect  relevant  data  on  alternative 
fuels  and  alternative  fuel  vehicles  in  the 
nation.  In  addition,  NASEO  has  formed 
a  partnership  with  the  Association  of 
State  Energy  Research  and  Technology 
Transfer  Institutions  (ASERTTI)  whose 
members  include  the  New  York  State 
Energy  Research  and  Development 
Authority,  Iowa  State  University 
Engineering  Center,  and  the  like.  The 
purpose  of  this  partnership  is  to  share 
information  in  a  coordinated  bshion 
among  the  members  of  ASERTTI  and 
NASEO. 

The  grant  application  is  being 
accepted  by  DOE  because  DOE  support 
of  that  activity  would  enhance  the 
public  benefits  to  be  derived  and  DOE 
knows  of  no  other  organization  that  is 
conducting  or  plarming  to  conduct  this 
type  of  effort.  The  project  period  for  the 
award  is  12  months,  expected  to  begin 
in  September  1993.  DOE  plans  to 
provide  funding  in  the  amount  of 
$50,000. 

FOR  FURTHER  INFORMATION  CONTACT: 
Charles  F.  Baxter,  U.S.  Department  of 
Energy,  New  York  Support  Office,  26 
Federal  Plaza,  rm.  3437,  New  York,  New 
York  10278-0068.  (212)  264-1021. 

Issued  in  Chicaf^o,  Illinois,  on  September  8, 
1993. 

Timothy  S.  Crawford, 
Assistant  Manae^'  >or  AduiiuistwUon. 
IFR  Doc.  93-22  7-     •  .led  9-16-93;- 8:4S  ami 

BIUJNG  CODE  MSlv-i'    'M 


National  Aitemathm  Fael  Vehicle 
Teleconference,  Pennsytvania  Energy 
Office;  Award  Based  on  Acceftfance  of 
an  Unsolicited  Application 

AGENCY:  U.S.  Departrnfflot  of  Energy 
(DOE). 

SUMMARY:  DOE,  Office  of  Management 
and  Resources,  Energy  Efficiency  and 
Renewable  Energy,  th^cu^  the 
Philadelphia  Support  Office,  announces 
that,  pursuant  to  ^e  TXX  Financial 
Assistance  Rules,  10  CFR  600.14(0.  DOE 
intends  to  award  a  cooperative 
agreement  to  the  Pennsytvania  Energy 
Office  to  conduct  a  National  AUemative 


Fuel  Vehicle  (AFV)  Telecoafieience.  The 
anticipated  overall  ot^ective  of  this 
project  is  to  develop  and  imp  lenient  a 
National  AFV  Teleconference. 

SUPPLEMENTARY  INFORMATKM:  The 
agreement  of  $100,000  will  fund  the 
Pennsylvania  Energy  Office  to  conduct 
a  National  AFV  Teleconference. 

The  term  of  this  cooperati\'e 
agreemeirt  shall  be  for  a  twelve  (12) 
month  project  period. 

DOE  support  of  that  activity  would 
enhance  the  public  benefits  to  be 
derived  and  DOE  knows  of  no  other 
entity  that  is  conducting  or  plaiming  to 
conduct  such  an  effort.  This  effort  is 
suitable  for  non-competitive  finflnHal 
assistance  and  is  not  eligible  for 
financial  assistance  under  a  recent, 
current,  or  planned  solicitation. 

FOR  FURTHER  INFORMATION  CONTACT: 

Anthony  P.  Pontello,  Philadelphia 
Support  Office,  U.S.  Department  of 
Energy,  Suite  501, 1880  J.F.  Kennedy 
Boulevard.  Philadelphia,  PA  19103- 
7483,  (215)  656-6951. 

Issued  in  Chicaga  Illinois,  on  September  6. 
1993. 

Timothy  S.  Crawted, 

Assistant  Manager  for  Administration. 
[PR  Doc.  93-22774  FUed  9-16-93;  8:45  ami 
BtLUNQ  COM  M80-9I-M 


City  Of  Philadelphia— Clean  Cities 
Award  Based  on  Acceptance  of  a  Non- 
Competitive  Application; 

AGENCY:  U.S.  Department  of  Energy. 

SUMMARY:  DOE,  Office  of  Management 
and  Resources,  Energy  EfficiMicy  and 
Renewable  Energy,  through  the 
Philadelphia  Support  Office,  announces 
that,  pursuant  to  the  DOE  Financial 
Assistance  Rules.  10  CFR  600.14(f).  DOE 
intends  to  award  a  grant  to  the  City  of 
Philadelphia  under  DOFs  Gem  Cities 
Program.  The  anticipated  overall 
objective  of  the  project  is  to  encourage 
the  ose  of  alternative  fuel  vehicles 
(AFVs)  in  urban  regions  and  to  increase 
awareness  on  the  advantages  and  issues 
involved  with  using  AFVs. 
sxiPnEUEHnmr  information:  The  grant 
of  $50,000  will  partially  fund  the  Public 
Information  Component  of  the  City's 
Clean  City  Program. 

The  project  term  of  this  grant  shall  be 
twenty-four  (24)  months  fi-om  the 
effective  date  of  award. 

EXDE  support  of  that  activity  would 
enhance  the  public  benefits  to  be 
derived  and  DOE  knows  of  no  other 
entity  that  is  conducting  or  planning  to 
conduct  such  an  effort.  This  effort  is 
suitable  for  non-competitive  financial 
assistance  and  is  not  eligible  for 


financial  assistance  under  a  recent, 
cutrent.  or  planned  solicitation. 
FOR  FURTHER  MTORaUfflOM  CONTACT. 
Anthony  P.  Pontello,  Philadelphia 
Support  Office.  U.S.  Department  of 
Energy,  suite  501, 1880  J.F.  Kennedy 
Boulevard.  Philadelphia.  PA  19103- 
7483.  (215)  656-6951. 

Issued  in  Chicago,  Illinois,  on  September  8. 
1993. 

Timothy  S.  Crewfard, 

Assistant  Manager  for  Administration. 
IFR  Doc.  93-22778  Filed  9-16-93;  8:45  ami 
BIUJNG  CODE  MS0-01-M 


School  Dfstrfct  of  Philadelphia;  Award 
Based  on  Acceptance  of  a  Norr- 
Cowpetttivc  Application 

agency:  U.S.  D^artment  of  Energy 
(DOE). 

SUMMARY:  DOE,  Office  of  Management 
and  Resources,  Energy  Efficiency  and 
Renewable  Energy,  through  the 
Philadelphia  Support  Office,  announces 
that,  pursuant  to  the  DOE  Financial 
Assistance  Rules.  10  CFR  600.14(f),  DOE 
intends  to  award  a  grant  to  the  School 
District  of  Philadelphia.  The  anticipated 
overall  objective  is  to  implement  the 
Partnership  in  Energy/Environmental 
Technology  (PEET)  program  to  enhance 
energy  tedinofogy  dissemination  in 
education. 

SUPPLEMENTARY  INFORMATKM:  The  grant 
of  $20,000  will  partially  fund  three 
School  District  activities;  a  utility- 
sponsored  training  workshop  on  "Do-It- 
Yoiu^elf  energy  projects,  student 
research  and  on-site  training  activities 
related  to  fotu-  PSO-funded  programs, 
and  EPACT-related  research. 

The  term  of  this  grant  shall  be  twenty- 
fom  (24)  months  fi'om  the  effective  date 
of  award. 

DOE  support  of  the  activity  would 
enhance  the  public  behefits  to  be 
derived  and  DOE  knows  of  no  other 
entity  that  is  conducting  or  plmmiiig  to 
conduct  such  an  effort.  This  effort  is 
suitable  for  non-competitive  financial 
assistance  esd  is  not  eligible  for 
financial  assistance  under  a  recent, 
current,  or  planned  solicitation. 
FOR  FURTHER  INFORMAIIOH  CONTACT: 
Anthony  P.  Pontello,  Philadelphia 
Support  Office,  U.S.  Department  of 
Energy,  suite  501, 1880  J.F.  Kennedy 
Boulevard,  Philadelphia,  PA  19103- 
7483,  (2153  656-6951. 

Issued  in  Chicago.  Illinois,  on  September  8. 
1993. 

Timothy  S.  Crawfbrd. 
AssistaM  Mana^rfor  Administratioa. 
(FR  Doc  99-22775  Filed  9-16-«3;  8:45  fflnj 
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Society  of  Automotiv«  Engineor* 
(SAE);  Award  Baaed  on  Acceptance  of 
a  Non-Competltlve  Application 

AGENCY:  U.S.  Department  of  Energy 
(DOE). 

SUMMARY:  DOE  Office  of  Management 
and  Resources,  Energy  Efficiency  and 
Renewable  Energy,  through  the 
Philadelphia  Support  Office,  announces 
that,  pursuant  to  the  DOE  Financial 
Assistance  Rules.  10  CFR  600.14{f}.  EKDE 
intends  to  award  a  grant  to  the  Society 
of  Automotive  Engineers  (SAE).  The 
anticipated  overall  objective  is  to 
organize  and  conduct  the  1993 
Alternative  Fuels  TOPical  TEChnical 
(TOPTEC)  meeting  series. 
SUPPl£MENTARY  INFORMATION:  The  grant 
of  $85,000  will  partially  fund  the  1993 
Alternative  Fuels  TOPTEC  meeting 
series  to  college  and  university  faculty 
and  students. 

The  term  of  this  grant  shall  be  twelve 
(12)  months  from  the  effective  date  of 
award. 

DOE  support  of  the  activity  would 
enhance  the  public  benetits  to  be 
derived  and  DOE  knows  of  no  other 
entity  that  is  conducting  or  planning  to 
conduct  such  an  effort.  This  effort  is 
suitable  for  non-competitive  Hnancial 
assistance  and  is  not  eligible  for 
financial  assistance  under  a  recent, 
current,  or  planned  solicitation. 
FOR  FURTHER  INFORMATION  CONTACT: 
Anthony  P.  Pontello.  Philadelphia 
Support  Office.  U.S.  Department  of 
Energy.  Suite  501.  1880  J.F.  Kennedy 
Boulevard,  Philadelphia,  PA  19103- 
7483,(215)656-6951. 

Issued  in  Chicago,  Illinois,  on  September  8, 
1993. 

Timothy  S.  Crawford, 
Assistant  Manager  for  Administration. 
|FR  Doc.  93-22773  Filed  9-16-93;  8:45  am] 
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Financial  Assistance;  University  of 
Idaho 

AGENCY:  U.S.  Department  of  Energy 

(DOE). 

ACTION:  Notice  of  intent. 

SUMMARY:  The  U.S.  Department  of 
Energy,  Idaho  Operations  Office  (DOE- 
ID),  announces  that  pursuant  to  the  DOE 
Financial  Assistance  Rules  10  CFR 
600.7(b)(2)(i),  it  intends  to  award  a  new 
start  Grant  Number  DE-FG07- 
93ID13220  to  the  University  of  Idaho. 
This  new  grant  is  the  result  of  an 
unsolicited  proposal  (Number 
U9300028).  The  objective  of  the  project 
is  to  develop  a  process  to  magnetically 
control  the  deposition  of  metals 


utilizing  gas  plasma.  The  Federal 
Domestic  Catalog  Number  is  81.087. 
Renewable  Energy  Research  It 
Development. 

FOR  FURTHER  INFORMATION  CONTACT: 
Dallas  L.  Hoffer  or  Kathleen  M. 
Stallman,  U.S.  Department  of  Energy, 
Idaho  Operations  Office,  785  EXDE  Place, 
MS  1221,  Idaho  Falls,  Idaho  83401- 
1562,  (208)  526-0014  or  (208)  526-7038 
respectively. 

SUPPLEMENTARY  INFORMATION:  The 
Statutory  authority  for  the  proposed 
award  is  Public  Law  93-577,  as 
amended,  Federal  Nonnuclear  Energy 
Research  and  Development  Act  of  1974. 
The  acceptance  of  this  unsolicited 
proposal  is  justified  under  10  CFR 
600.7(b)(2)(i).  In  order  for  a  "non- 
competitive" financial  assistance  award 
to  be  made,  the  project,  as  proposed, 
must  meet  one  or  more  of  the  listed 
selection  criteria.  For  this  proposal, 
subparagraph  (D)  applies,  "The 
applicant  has  exclusive  domestic 
capability  to  perform  the  activity 
successfully,  based  upon  unique 
equipment,  proprietary  data,  technical 
expertise,  or  other  such  unique 
qualifications."  DOE  has  no  recent, 
current,  or  planned  solicitations  under 
which  this  would  be  eligible.  The 
proposed  process  would  use 
commercially  available  plasma  "guns" 
to  generate  a  plasma/metal  stream.  The 
plasma  stream  is  columnated  and 
directed  using  magnetic  forces  to 
deposit  metal  without  the  generation  of 
waste.  The  grant  will  be  conducted  in 
three  phases:  Phase  I  would  be  the 
development  of  an  equation  set 
describing  the  plasma  stream  from  the 
exit  of  the  "gun"  to  the  point  of  impact 
and  determining  the  mechanical  and 
economic  feasibility  of  the  concept; 
Phase  II  would  involve  the  generation  of 
the  design  specification;  and  Phase  III 
would  be  the  construction  and  testing  of 
a  laboratory  prototype.  A  milestone  in 
Phase  I  would  be  a  decision  point  as  to 
the  theoretical  feasibility  of  the  process. 
This  award  will  be  for  five  to  six  years 
at  a  total  estimated  value  of  $1.2M.  No 
mandatory  cost-sharing  is  included  in 
this  grant. 

Dated:  September  3, 1993. 
Dolore*  I.  Ferri, 

Director,  Contracts  Management  Division. 
[PR  Doc.  93-22778  Filed  9-16-93;  8:45  am] 
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Federal  Energy  Regulatory 
Commission 

[Proitct  No.  2519-003  Maine] 

Central  Maine  Power  Co.;  Availability 
of  Draft  Environmental  Assessment 

September  13, 1993. 

In  accordance  with  the  National 
Environmental  Policy  Act  of  1969  and 
the  Federal  Energy  Regulatory 
Commission's  (Commission's) 
regulations,  18  CFR  part  380  (Order  No. 
486,  52  FR  47897),  the  Office  of 
Hydropower  Licensing  has  reviewed  the 
application  for  major  new  license  for  the 
North  Gorham  Project,  located  on  the 
Presumpscot  River,  in  Cumberland 
County,  Maine  and  has  prepared  a  Draft 
Environmental  Assessment  (DEA)  for 
the  project.  In  the  DEA,  the 
Commission's  staff  has  analyzed  the 
environmental  impacts  of  the  existing 
project  and  has  "concluded  that  approval 
of  the  project,  with  appropriate 
mitigation  or  enhancement  measures, 
would  not  constitute  a  major  federal 
action  significantly  affecting  the  quality 
of  the  human  environment. 

Copies  of  the  DEA  are  available  for 
review  in  the  Public  Reference  Branch, 
room  3104,  of  the  Commission's  offices 
at  941  North  Capitol  Street,  NE.. 
Washington,  DC  20426. 

Please  submit  any  comments  within 
30  days  from  the  date  of  this  notice. 
Comments  should  be  addressed  to  Lois 
D.  Cashell,  Secretary,  Federal  Energy 
Regulatory  Commission,  825  North 
Capitol  Street,  NE.,  Washington,  DC 
20426.  Please  affix  Project  No.  2519  to 
all  comments.  For  further  information, 
please  contact  Kelly  Schaeffer, 
Environmental  Coordinator,  at  (202) 
219-0231. 
Lois  D.  Cashell 
Secretary. 
IFR  Doc.  93-22722  Filed  9-16-93;  8:45  am) 

BILLING  CODE  1717-01-H 

[Project  No.  2482-01 S  New  York] 

Niagara  Mohawk  Power  Corp.; 
Availability  of  Environmental 
Assessment 

September  13, 1993. 

In  accordance  with  the  National 
Environmental  Policy  Act  of  1969  and 
the  Federal  Energy  Regulatory 
Commission's  regulations,  18  CFR  part 
380  (Order  No.  486.  52  FR  47910).  the 
Office  of  Hydropower  Licensing  (OHL) 
has  reviewed  the  application  for 
amendment  of  license  to  leave  in  place, 
as  a  permanent  project  feature,  a 
substantial  portion  of  a  cofferdam. 
Niagara  Mohawk  Power  Corporation 
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constructed  the  temporary  cofferdam  for 
the  purpose  of  diverting  water  to 
facilitate  significant  rehabilitation  of  the 
existing  Sherman  Island  Dam.  The 
cofferdam  is  comprised  of  13  cells, 
approximately  60  feet  in  diameter  with 
arc  cells  between  them.  The  arc  cells  are 
approximately  10  feet  across.  The 
Sherman  Island  Development  of  the 
Hudson  River  Project  is  located  in  the 
Hudson  River  in  Warren  and  Saratoga 
Counties.  New  York.  The  staff  of  OHL's 
Division  of  Project  Compliance  and 
Administration  has  prepared  an 
Environmental  Assessment  (EA)  for  the 
proposed  action.  Alternatives  were 
evaluated  to  determine  the  effects  on  the 
environment  of  removing  the  cofferdam 
or  leaving  portions  of  the  structure  in 
place.  In  the  EA,  the  staff  concludes  that 
leaving  portions  of  the  cofferdam  below 
the  reservoir  elevation  would  not 
constitute  a  major  federal  action 
significantly  affecting  the  quality  of  the 
human  environment. 

Copies  of  the  EA  are  available  for 
review  in  the  Reference  and  Information 
Center,  room  3308,  of  the  Commission's 
Offices  at  941  North  Capitol  Street  NE.. 
Washington.  DC  20426. 
Lois  D.  Cashell, 
Secretary. 
IFR  Doc.  93-22723  Filed  9-16-93.  8:45  ami 
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[Docket  Nos.  ER93-934-000.  et  al.] 

Western  Resources,  Inc.,  et  ai.;  Electric 
Rate,  Small  Power  Production,  and 
Interlocking  Directorate  Filings 

September  10. 1993. 

Take  notice  that  the  following  filings 
have  been  made  with  the  Commission: 

1.  Western  Resources,  Inc. 

[Docket  No.  ER93-934-0001 

Take  notice  that  on  September  7, 
1993,  Western  Resources.  Inc.  (WRI) 
tendered  for  filling  a  proposed  change  to 
its  Federal  Energy  Regulatory 
Commission  Electric  Service  Tariff  No. 
234.  WRI  states  the  purpose  of  the 
change  is  to  extend  the  term  of  the 
existing  Electric  Power  Supply  Contract 
between  WRI  and  the  City  of  Hillsboro. 
Kansas.  The  change  is  proposed  to 
become  effective  November  10, 1993. 

Copies  of  the  filing  were  served  upon 
the  City  of  Hillsboro  and  the  Kansas 
Corporation  Commission. 

Comment  date:  September  24, 1993, 
in  accordance  with  Standard  Paragraph 
E  at  the  end  of  this  notice. 


2.  Dutchess  County  Resource  Recovery 
Agency 

(Docket  No.  QF83-390-O011 

On  September  2. 1993,  Dutchess 
County  Resource  Recovery  Agency 
(Applicant).  41  Sand  Dock  Road. 
Poughkeepsie.  New  York  12601-5444 
submitted  for  filing  an  application  for 
certification  of  a  facility  as  a  quahfying 
small  power  production  facility 
pursuant  to  §  292.207(b)  of  the 
Commission's  Regulations.  No 
determination  has  been  made  that  the 
submittal  constitutes  a  complete  filing. 

According  to  the  applicant,  the 
biomass-fueled  small  power  production 
facility  is  located  at  Sand  Dock  Road, 
Poughkeepsie.  New  York.  The 
Commission  originally  certified  the 
facility  as  a  qualifying  cogeneration 
facility,  25  FERC  1 62,088  (1983).  The 
instant  certification  is  requested  as  a 
small  power  production  facility  with 
certain  design  modifications  resulting  in 
an  increase  in  the  maximum  net  electric 
power  production  capacity  to  7.5  MW. 
The  modified  facility  is  expected  to  be 
operational  by  November  15, 1993. 

Comment  date:  Thirty  days  from 
publication  in  the  Federal  Register,  in 

accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

3.  Mississippi  Power  Company 

[Docket  No.  ER93-921-0O0] 

Take  notice  that  on  September  1. 
1993,  Mississippi  Power  Company 
tendered  for  filing  a  revision  of  the  rates 
included  in  its  FERC  Electric  Service 
Tariff.  First  Revised  Volume  No.  1.  The 
revised  rates  would  increase  revenues 
from  jurisdictional  sales  by  $3,567,236 
based  on  the  12-month  period  ending 
December  31. 1994.  The  charge  per 
delivery  point,  the  Kw  charge,  the  Kwh 
charges,  and  the  primary  discount  have 
been  increased. 

The  Company  estimates  the  rate  of 
return  on  its  properties  devoted  to 
serving  its  wholesale  all  requirements 
customers  to  be  6.9555%  from  revenues 
which  it  would  receive  under  the 
existing  rates  during  the  12-month 
period  ending  December  31, 1994.  The 
Company  states  that  such  return  would 
be  increased  to  9.0447%  with  the 
increased  revenue  under  the  tendered 
rates. 

Posting  of  the  filing  has  been 
accomplished  with  the  pubUc  utility's 
jurisdictional  customers  and  the 
Mississippi  Public  Service  Commission. 

Comment  date:  September  24, 1993, 
in  accordance  with  Standard  Paragraph 
E  at  the  end  of  this  notice. 


4.  Central  Vermont  Public  Service 
Corporation 

[Docket  No.  ER93-93  2-000) 

Take  notice  that  on  September  7, 
1993.  Central  Vermont  Public  Service 
Corporation  (Central  Vermont  or  the 
Company)  tendered  for  filing  an 
agreement  with  the  Village  of  Hardwick 
Electric  Department,  Village  of 
Morrisville  Water  and  Light  Department 
and  Village  of  Stowe  Water  and  Light 
Department  (together  the  Villages)  for 
the  provision  of  Transmission  and 
Interconnection  Service  (the 
Agreement). 

This  Agreement  provides  for  the 
provision  of  transmission  and 
interconnection  service  to  the  Villages 
across  the  Company's  interconnection 
with  the  so-called  "Morrisville-Johnson 
Intertie"  at  the  Johnson  Bus.  The 
arrangement  is  for  a  term  of  ten  (10) 
years  from  the  date  that  service 
commences  unless  otherwise  agreed  to 
or  as  provided  for  in  the  Agreement. 
Service  is  not  expected  to  commence 
until  sometime  in  1994. 

This  Agreement  is  part  of  a 
comprehensive  settlement  of  issues 
surrounding  the  reliability  of  the 
provision  of  service  to  the  Villages  by 
Green  Mountain  Power  Corporation  and 
the  Villages.  That  settlement,  including 
this  Agreement,  is  before  the  FERC  in 
Re:  Green  Mountain  Power  Corporation, 
FERC  Docket  No.  ER92-330-000  (Phase 
n).  Central  Vermont  is  not  a  party  to  that 
dispute  and  is  not  involved  in  that 
proceeding. 

In  order  to  provide  service  under  this 
Agreement,  both  Central  Vermont  and 
the  Villages  will  have  to  install  facilities 
to  allow  for  the  provision  of  service. 
These  facilities  are  also  referenced  in 
the  filing  in  FERC  Docket  No.  ER92- 
330-000  (Phase  II).  Due  to  the 
significant  cost  and  lead  times  necessary 
to  develop  such  facilities.  Central 
Vermont  hereby  requests  waiver  of  the 
Commission's  one  hundred  and  twenty 
(120)  day  notice  requirement. 

Comment  date:  September  24.  1993, 
in  accordance  with  Standard  Paragraph 
E  at  the  end  of  this  notice. 

5.  Central  Maine  Power  Company 

[Docket  No.  ER93-704-000) 

Take  notice  that  on  September  7, 
1993,  Central  Maine  Power  Company 
(CMP)  tendered  for  filing  proposed 
amendments  to  its  power  sales  tariff 
filing  currently  pending  approval  before 
the  Federal  Energy  Regulatory 
Commission. 

The  amendments  provide  additional 
support  for  certain  aspects  of  the 
proposed  tariff  in  accordance  with 
requirements  outlined  by  the 
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Commission  io  correspcndencs,  dated 
August  6. 1993.  Additional  support  is 
provided  under  the  following  categories 
of  the  proposed  tariff: 

(1)  Derivation  of  the  Demand  Charge 
Ceiling: 

(2)  Clari ''ration  of  Additional 
Charges;  and 

(3)  Clarification  of  Termination 
Clause. 

Copies  of  the  amended  filing  were 
ser\'ed  upon  all  parties  as  shown  on  the 
official  service  list  maintained  by  the 
Secretary  in  this  proceeding. 

Comment  date:  September  24. 1993. 
in  accordance  with  Standard  Paragraph 
E  at  the  end  of  this  notice. 

6.  Wisconsin  Electric  Power  Company 

[Docket  No.  ER93-«49-000) 

Take  noUce  that  Wisconsin  Electric 
Power  Company  (Wisconsin  Electric)  on 
September  3, 1993,  tendered  for  filing 
an  amendment  of  its  initial  submittal  in 
this  docket  The  amendment  contains 
revised  pages  G-3  through  G-7  relating 
to  the  Negotiated  Capacity  service 
schedule.  Wisconsin  Electric  also 
responded  to  a  request  from  Staff  to 
explain  thts  relative  priorities  among  the 
various  service  schedules. 

Wisconsin  Electric  renews  its 
requested  effective  date  of  July  16. 1993. 
sixty  days  after  its  original  tender  date. 

Copies  of  the  hling  have  been  served 
on  Wisconsin  Public  Service 
Corporation,  the  Michigan  Public 
Service  Commission,  and  the  Pubhc 
Service  Commission  of  Wisconsin. 

Comment  date:  September  24. 1993, 
in  accordance  with  Standard  Paragraph 
E  at  the  and  of  this  notice. 

7.  Pacific  Gas  and  Electric  Company 

(Docket  No.  BR93-933-000] 

Take  notice  that  on  September  7. 
1993,  Pacific  Gas  and  Electric  Company 
(PG&E)  tendered  for  filing  a  notice  of 
termination  of  two  parts  of  the 
Interconnection  Agreement  (lA) 
between  P^4E  and  Sierra  Pacific  Power 
Company,  HG&E  Rate  Schedule  FERC 
No.  72. 

Pursuant  to  Section  1  of  Appendix  B 
to  the  lA.  capacity  service  terminated  on 
December  31, 1989.  As  a  result  of  this 
termination,  both  Section  1  of  Appendix 
B  and  Service  Schedule  1  of  Appendix 
A  to  the  lA  are  no  longer  operative. 
Consequently,  in  accordance  with 
§  35.13  of  the  Commission's  regulations, 
18  CFR  35.15.  this  notice  of  termination 
of  these  two  parts  of  the  rate  schedule 
is  being  submitted  to  the  Commission. 

Copies  of  this  filing  were  served  on 
SPP.  the  Northern  CaUfomia  Power 
Agency  and  the  California  Public 
Utilities  Commission. 


Comment  date:  September  24. 1993, 

in  accordance  with  Standard  Paragraph 
£  at  the  end  of  this  notice. 

8.  Enter^gy  Power,  lac. 

(Docket  No.  ER93-93O-O0O! 

Take  notice  that  on  September  2. 
1993.  Entergy  Power.  Inc.  (Entergy 
Power),  tendered  for  filing  an 
Amendment  to  a  unit  power  sale 
agreement  between  Entergy  Power  and 
Northeast  Texas  Electric  Cooperative. 
Inc.  Entergy  Power  states  that  the 
purpose  of  the  Amendment  is  to  delete 
a  confidential  provision  and  also  to 
provide  that  amendments  are  subject  to 
the  approval  of  the  Rural  Electrification 
Administration.  Entergy  Power  requests 
waiver  of  the  Conunission's  notice 
requirements  in  that  the  Amendnient  be 
made  effective  on  August  16, 1993. 

Conunent  date:  September  24. 1993, 
in  accordance  with  Standard  Paragraph 
E  at  the  end  of  this  notice. 

9.  Nfinseeota  Power  k  Light  Company 

[Docket  No.  EK93-929-0Q01 

Take  notice  that  on  September  1. 
1993,  Minnesota  Power  &  Light 
Company  (Minnesota  Power)  tendered 
for  filing  an  Amendment  to  its 
Negotiated  Capacity  Option  Agreement 
with  Wisconsin  Power  &  Light  Company 
(WP&L).  Minnesota  Power  requests  an 
effective  date  on  November  1, 1993. 

Copies  of  this  filing  have  been  served 
upon  WP&L.  the  Minnesota  PubUc 
Utilities  Commission  and  the  Public 
Service  Commission  of  Wisconsin. 

Comment  date:  September  24, 1993, 
in  accordance  with  Standard  Paragraph 
E  at  the  end  of  this  notice. 

Standard  Pamgmph 

E.  Any  person  desiring  to  be  heard  or 
to  protest  said  filing  should  file  a 
motion  to  intervene  or  protest  with  the 
Federal  Energy  Regulatory  Commission. 
825  North  Capitol  Street.  NE., 
Washington.  DC  20426,  in  accordance 
with  Rules  211  and  214  of  the 
Conunission's  Rules  of  Practice  and 
Procedure  (18  CFR  385.211  and 
385.214).  All  such  motions  or  protests 
should  be  filed  on  or  before  the 
comment  date.  Protests  will  be 
considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  Copies 
of  this  filing  are  on  file  with  the 


Commission  and  are  available  for  public 

inspection. 

Lois  D.  Casfaell. 

Secretary. 

(FR.  Doc.  93-22727  Filed  9-16-93;  8:45  am) 

BRUNO  COOC  C71T-0V4I 

[Docket  Nos.  CP93-704-000,  et  al.) 

National  Pipeline  Co.,  et  aL;  Natural 
Gaa  Certificate  Fillnga 

September  10, 1993. 

Take  notice  that  the  following  filings 
have  been  made  with  the  Commission: 

1 .  National  Pipeline  Company 

(Docket  No.  CP93-704-0001 

Take  notice  that  on  September  7, 
1993,  National  Pipeline  Company 
(National),  301  South  Harwood  Street, 
Dallas,  Texas  75201,  filed  an  appUcation 
with  the  Commission  in  Docket  No. 
CP93-704-000  pursuant  to  section  7(b) 
of  the  Natural  Gas  Act  (NGA)  for 
permission  and  approval  to  abandon  a 
transportation  service  for  Natural  Gas 
Pipeline  Company  of  America  (Natural) 
and  the  affiliated  facilities  whidi  were 
authorized  in  Docket  No.  CP7 1-272 », 
all  as  more  fully  set  forth  in  the 
application  which  is  open  to  public 
inspection. 

National  proposes  to  abandon  a 
natural  gas  transportation  service  under 
its  FERC  Rate  Schedule  T-4  for  Natural. 
National  transports  Natural's  gas  via 
National's  Line  OFF-1.  which  consists 
of  approximately  35  miles  of  18-inch 
pipe  between  the  Fashing  Treating  Plant 
in  Atascosa  Coxinty,  Texas,  to  an 
interconnection  with  Natural's  16-inch 
pipeline  in  Live  Oak  County.  Oklahoma. 
National  proposes  to  abandon  interstate 
transportation  service  via  Line  OFF-1 
and  to  operate  Line  OFF-1  as  an 
intrastate  pipeline  or  on  an  open-access 
section  311(a)  basis.  National  states  that 
Natural  desires  to  terminate  the 
transportation  agreement  upon  the 
expiration  of  the  primary  term  of  the 
agreement  on  December  16. 1993. 

Comment  date.- October  1, 1993.  in 
accordance  with  Standard  Paragraph  F 
at  the  end  of  this  notice. 

2.  National  Pipeline  Company 

[Docket  No.  CP93-705-0001 

Take  notice  that  on  September  7, 
1993,  National  Pipeline  Company 
(National).  301  South  Harwood  Street. 
Dallas.  Texas  75201,  filed  an  application 
with  the  Commission  in  Docket  No. 
CP93-705-000  pursuant  to  section  7(b) 
of  the  Natural  Gas  Act  (NGA)  for 
permission  and  approval  to  abandon  a 


)  See  order  nt  49  FPC  371  (1973). 
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transportation  service  for  Natural  Gas 
Pipeline  Company  of  America  (Natural) 
and  abandon  the  related  pipeline 
facilities  which  were  authorized  in 
Docket  No.  CP71-274  z.  all  as  more  fully 
set  forth  in  the  application  which  is 
open  to  public  inspection. 

National  proposes  to  abandon  two 
natural  gas  transportation  services 
under  its  FERC  Rate  Schedule  T-1  and 
T-3  for  Natural.  National  transports 
Natural's  gas  under  Rate  Schedule  T-1 
via  National's  Line  lA,  which  consists 
of  approximately  0,85  miles  of  6-inch 
pipe  between  the  Warren  Petroleum 
Corporation's  Carter-Knox  Gasoline 
Plant  in  Stephens  County,  Oklahoma, 
and  an  interconnection  with  Natural's 
20-inch  pipeline  in  Grady  County, 
Oklahoma.  National  transport  Natural's 
gas  under  Rate  Schedule  T-S  via 
National's  Line  IB,  which  consists  of 
approximately  3.7  miles  of  6-inch 
between  an  interconnection  of  two 
gathering  lines  owned  by  Chevron 
U.S.A.  Inc.  in  the  Rush  Spring  Field  and 
an  interconnection  with  Natural's  20- 
inch  pipeline  in  Grady  Coiinty, 
Oklahoma. 

National  also  proposes  to  abandon 
Lines  lA  and  IB  by  sale  to  Associated 
Natural  Gas,  Inc.,  which  intends  to 
operate  these  facilities  as  intrastate 
pipelines. 

Comment  date:  October  1, 1993,  in 
accordance  with  Standard  Paragraph  F 
at  the  end  of  this  notice. 

3.  Williams  Natural  Gas  Company 

(Docket  No.  CP93-709-000) 

Take  notice  that  on  September  7, 
1993,  Williams  Natural  Gas  Company 
(WNG),  P.O.  Box  3288,  Tulsa,  Oklahoma 
74101,  filed  in  Docket  No.  CP93-709- 
000  an  application  pursuant  to  section 
7(b)  of  the  Natural  Gas  Act  for 
permission  and  approval  to  abandon  a 
transportation  service  for  Arkla  Energy 
Resources  Company  (AER),  which  was 
authorized  in  Docket  No.  G-898,  all  as 
more  fully  set  forth  in  the  application 
on  file  with  the  Commission  and  open 
to  public  inspection. 

WNG  proposes  to  abandon  the 
transportation  service  carried  out  under 
the  terms  of  a  transportation  agreement 
dated  September  6, 1949,  as  amended, 
on  file  with  the  Commission  as  WNG's 
Rate  Schedule  X-4  and  AER's  Rate 
Schedule  XT-26,  It  is  stated  that  WNG 
and  AER  have  mutually  agreed  to  the 
abandonment  and  that  there  would  be 
no  adverse  impact  on  any  customers 
resulting  from  the  abandonment.  It  is 
further  stated  that  WNT  notified  AER  in 
a  letter  dated  September  30, 1992,  of 


X  See  order  at  49  FPC  371  (1973). 


WNG's  intention  to  terminate  the 
transportation  service. 

Comment  date:  October  1, 1993,  in 
accordance  with  Standard  Paragraph  F 
at  the  end  of  this  notice. 

4.  ANR  Pipeline  Company 

[Docket  No.  CP89-2195-0021 

Take  notice  that  on  August  31, 1993. 
ANR  Pipeline  Company  (ANR),  500 
Renaissance  Center.  Detroit,  Michigan 
48243,  filed  in  Docket  No.  CP89-2175- 
002  a  petition  to  amend  the  exiting 
authorization  issued  in  Docket  No. 
CP89-2175-000,  as  amended  on 
rehearing,  to  reflect  revisions  to  an 
agreement  in  which  ANR  would  acquire 
property  interests  in  jurisdictional 
facilities  currently  owned  by  Arkla 
Energy  Resources  Company  (AERCo) 
and  Mississippi  River  Transmission 
Corporation  (MRT),  as  provided  by 
section  7(c)  of  the  Natiiral  Gas  Act,  all 
as  more  fully  set  forth  in  the  petition  to 
amend  which  is  on  file  with  the 
Commission  and  open  to  pubhc 
inspection. 

ANR  states  that  in  earlier  orders  in 
this  proceeding,  (61  FERC  161,004, 
issued  on  October  1, 1992);  63  FERC 
1 61,215,  issued  on  May  20, 1993).  the 
Commission  approved  the  acquisition 
by  ANR  from  AERCo  and  MRT  of  an 
imdivided  property  interest  in  certain 
jurisdictional  facihties  owned  by 
AERCo  and  MRT,  but  conditioned  the 
authorization  to  eliminate  receipt  and 
delivery  point  restrictions,  rejected  the 
parties'  request  for  pregranted 
reacquisition  and  abandonment  of  the 
interests  in  the  event  of  automatic 
reversion  to  AERCo  and  MRT  of  the 
conveyed  interests  under  certain 
specified  conditions  and  also  placed 
ANR  at-risk  for  the  costs  associated  with 
the  acquired  facilities  in  the  event  that 
all  of  the  capacity  is  not  subscribed 
imder  firm  10-year  contracts  at  the  time 
it  files  to  include  the  cost  of  these 
facilities  in  its  rates. 

ANR  indicates  that,  consistent  with 
the  Commission  orders,  the  parties  have 
agreed  to  revise  the  proposed 
transaction.  It  is  indicated  that  the 
purchase  price  would  be  reduced  from 
$125,000,000  to  $91,100,000  as  of 
December  31, 1992,  to  be  adjusted  to 
reflect  any  additions,  depreciation, 
sales,  leases  and  retirements  prior  to 
closing.  ANR  also  indicates  that  ANR 
would  not  acquire  an  undivided  interest 
in  AERCo's  Arkoma  Basin  gathering 
facihties  in  a  12-county  area  of  the 
Arkoma  Basin,  but  would  be  provided 
access  to  these  areas  through  additional 
transmission  receipt  point  flexibility 
and  the  use  of  pools. 

ANR  also  states  that  to  implement  the 
Commission's  directives  as  to  receipt 


point  access,  the  parties  have  agreed  to 
permit  ANR  access  to  the  following; 

(1)  All  existing  receipt  points  on  the 
ANR  facihty  interests  which  connect 
with  the  facilities  of  ANR  or  any  third 
parties: 

(2)  All  future  receipt  points  on  the 
ANR  faciUty  interests  which  connect 
with  the  facilities  of  any  third  parties; 

(3)  Pools  which  feed  the  ANR  facihty 
interests  from  interconnections  with 
AERCo  or  MRT  gathering  facilities  or 
third  parties; 

(4)  The  same  rights  as  AERCo's  and 
MR'T's  Rate  Schedule  FT  customers  to 
use  interconnections  between  the  ANR 
facility  interests  and  AERCo's  or  MRT's 
gathering  facilities; 

(5)  New  taps  to  be  constructed  at 
ANR's  request  on  any  of  the  ANR 
facility  interests  located  in  the  12- 
county  Arkoma  Basin,  on  Line  AC  in 
Oklahoma  or  on  the  Transark  Pipeline. 

ANR  also  points  out  that,  in  a  recent 
order  issued  August  2, 1993,  64  FERC 
1 61.161.  the  Commission  clarified  that 
the  at-risk  conditions  imposed  in  its 
earher  orders  were  not  intended  to 
impose  a  rigid  formula  which  requires 
firm  ten  year  contracts  for  all  of  the 
capacity  constructed.  ANR  also  notes 
that  the  Commission  clarified  that 
pipelines  will  be  free  to  demonstrate  in 
a  section  4  proceeding  that  the  costs  of 
the  facilities  that  it  seeks  to  include  in 
rates  will  produce  just  and  reasonable 
rates  to  its  customers.  ANR  requests  that 
the  imposition  of  an  at-risk  condition  in 
the  October  1, 1992,  order  be  clarified 
in  accordance  with  the  Commission's 
recent  pronouncement  in  the  August  2, 
1993,  order  and  that  ANR  is  free  to 
satisfy  the  at-risk  condition  in  its 
upcoming  rate  case  consistent  with  such 
clarification. 

Comment  (fafe:  October  1, 1993,  in 
accordance  with  the  first  subparagraph 
of  Standard  Paragraph  F  at  the  end  of 
this  notice. 

5.  Arkla  Energy  Resources  Company 
and  Mississippi  River  Transmission 
Corporation 

[Docket  No.  CP89-2173-0021 

Take  notice  that  on  August  31. 1993. 
Arkla  EnWgy  Resources  Company 
(AERCo),lp.O.  Box  21734,  Shreveport, 
Louisiana  tll51.  and  Mississippi  River 
Transmission  Corporation  (MRT),  9900 
Clayton  Road.  ^.  Louis.  Missouri 
63124,  together  referred  to  Apphcants, 
jointly  filed  in  D6cket  No.  CP89-2173- 
002  a  petition  to  amend  the  existing 
authorization-issued  in  Docket  No. 
CP89-2 17 3-000,  as  amended  on 
rehearing,  to  reflect  a  reduced  purchase 
price  by  ANR  Pipeline  Company  (ANR) 
and  a  revision  of  the  assets  in  which 
interests  are  to  be  acquired  by  ANR,  as 
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provided  by  section  7(b)  of  the  Natiiral 
Gas  Act,  all  as  mora  fully  set  forth  in  the 
petition  to  amend  which  is  on  file  with 
the  Commission  and  open  to  public 
inspection. 

Applicants  state  that  in  earlier  orders 
in  this  proceeding.  (61  FERC  161,004 
(1992):  63  FERC 1 61.215  (1993),  the 
Commission  approved  that 
abandonment  by  sale  to  AMR  of  an 
undivided  property  interest  in  certain 
jurisdiction  facilities  owned  by  AERCo 
and  NIRT,  but  conditioned  the 
authorization  to  eliminate  receipt  and 
delivwy  point  restrictions  and  rejected 
the  parties'  request  for  pregranted 
reacquisition  and  abandonment  of  the 
interests  in  the  event  of  automatic 
reversion  to  AERCo  and  MRT  of  the 
conveyed  interests  under  certain 
specified  conditions. 

It  is  stated  that  in  its  orders,  the 
Commission  recognized  that,  by 
imposing  ti.ese  conditions  on  the 
transactions,  the  Commission  had 
ahered  the  bargain  struck  by  the  parties 
and  the  parties  might  have  to 
renegotiate  certain  aspects  of  the 
agreement,  such  as  the  purchase  price. 
Applicants  indicate  that  consistent  with 
the  Commission  orders,  the  parties  have 
agreed  to  revise  the  proposed 
transaction.  It  is  indicated  that  the 
purchase  price  would  be  reduced  from 
$125,000,000  to  $91,100,000  as  of 
December  31. 1992.  to  be  adjusted  to 
reflect  any  additions,  depreciation, 
sales,  leases  and  retirements  prior  to 
( losing.  Applicants  also  indicate  that 
ANR  would  not  require  an  undivided 
interest  in  AERCo's  gathering  facilities 
in  a  12 -county  area  of  the  Arkoma 
Basin,  but  would  be  provided  access  to 
these  areas  through  additioi>a) 
transmission  receipt  point  flexibility 
and  the  use  uf  pools. 

Applicants  also  state  that  to 
implement  the  CommissicHi's  directives 
as  to  receipt  point  access.  Applicants 
propose  to  permit  ANR  access  to  the 
following: 

•  (1)  AH  existing  receipt  points  on  the 
ANR  facility  interests  which  connect 
with  the  facilities  of  ANR  or  any  third 
parties; 

(2)  All  future  receipt  points  on  the 
ANR  facility  interests  which  connect 
with  the  facilities  of  any  third  parties; 

(3)  Fools  which  feed  the  ANR  facility 
interests  from  interconnections  with 
AERCo  or  MRT  gathering  facilities  or 
third  parties; 

(4)  The  same  rights  as  AERCo's  and 
MRT's  Rate  Schedule  FT  customers  to 
use  interconnections  between  the  ANR 
facility  interests  and  AERCo's  or  MRT's 
gathering  facilities: 

(5)  New  t'>ps  to  be  constructed  at 
ANR's  request  on  any  of  the  ANR 


facility  interests  located  in  the  12- 
county  Arkoma  Basin,  on  Line  AC  in 
Oklahoma  or  on  the  Transark  Pipeline: 

Comment  date:  October  1.  1993.  in 
accordance  with  the  first  subparagraph 
of  Standard  Paragraph  F  at  the  end  of 
this  notice. 

Standard  Paragraphs 

F.  Any  person  desiring  to  be  heard  or 
make  any  protest  with  reference  to  said 
filing  should  on  or  before  the  comment 
date  file  with  the  Federal  Energy 
Regulatory  Commission,  825  North 
Capitol  Street.  N.E..  Washington,  DC 
20426,  a  motion  to  intervene  or  a  protest 
in  accordance  with  the  requirements  of 
the  Commission's  Rules  of  Practice  and 
Procedure  (18  CFR  385.211  and 

385  214)  and  the  Regulations  under  the 
Natural  Gas  Act  (18  CFR  157.10).  All 

Erotests  filed  with  the  Commission  will 
9  considered  by  it  in  determining  the 
appropriate  action  to  be  taken  but  will 
not  serve  to  make  the  protestants  parties 
to  the  proceeding.  Any  person  wishing 
to  become  a  party  to  a  proceeding  or  to 
participate  as  a  party  in  any  hearing 
therein  must  file  a  motion  to  intervene 
in  accordance  with  the  Commission's 
Rules. 

Take  further  notice  that,  pursuant  to 
the  authority  contained  in  and  subject  to 
jurisdiction  conferred  upon  the  Federal 
Energy  Regulatory  Commission  by 
Sections  7  and  15  of  the  Natural  Gas  Act 
and  the  Commission's  Rules  of  Practice 
and  Procedure,  a  hearing  will  be  held 
without  further  notice  before  the 
Commission  or  its  designee  on  this 
filing  if  no  motion  to  intervene  is  filed 
within  the  time  required  herein,  if  the 
Commission  on  its  own  review  of  the 
matter  finds  that  a  grant  of  the 
certificate  is  required  by  the  public 
convenience  and  necessity.  If  a  motion 
for  leave  to  intervene  is  timely  filed,  or 
if  the  Commission  on  its  own  motion 
believes  that  a  formal  hearing  is 
required,  further  notice  of  such  bearing 
will  be  duly  given. 

Under  the  procedure  herein  provided 
for.  unless  otherwise  advised  it  will  be 
unnecessary  for  the  applicant  to  appear 
or  be  represented  at  the  hearing. 

G.  Any  person  or  the  Commission's 
staff  may,  within  45  days  after  the 
issuance  of  the  instant  notice  by  the 
Commission,  file  pursuant  to  Rule  214 
of  the  Commission's  Procedural  Rules 
(18  CFR  385.214)  a  motion  to  intervene 
or  notice  of  intervention  and  pursuant 
to  §  157.205  of  the  Regulations  under 
the  Natural  Gas  Act  (18  CFR  157.205)  a 
protest  to  the  request.  If  no  protest  is 
filed  within  the  time  allowed  therefore, 
the  proposed  activity  shall  be  deemed  to 
be  authorized  effective  the  day  after  the 
time  allowed  for  filing  a  protest.  If  a 


protests  is  filed  and  not  withdrawn 

within  30  days  after  the  time  allowed 

for  filing  a  protest,  the  instant  request 

shall  be  treated  as  an  application  for 

authorization  pursuant  to  section  7  of 

the  Natural  Gas  Act. 

Lois  D.  Cashell. 

Secretary. 

fFR  Doc  93-22716  Filed  9-16-93;  6:45  am) 

aiUJNO  COOE  017-01-11 


(Docket  No.  ER93-631-«00) 

Colockum  Transmission  Company^ 
Inc.;  Notice  of  Filing 

September  13, 1993. 

Take  notice  that  Colockum 
Transmission  Company,  Inc. 
(Colockum),  on  September  7, 1993. 
tendered  for  fiUng  on  behalf  of  itself  and 
PacifiCorp  additional  information 
relating  to  an  Agreement  dated 
December  21,  1992  between  Colockum 
and  PacifiCorp  tliat  was  tendered  for 
filing  with  the  Commission  on  May  4. 
1993. 

This  Agreement  contemplates  the 
exchange  of  capacity  for  energy,  and 
involves  no  form  of  income  for  either 
party.  Pursuant  to  the  Agreement, 
PacifiCorp  agrees  to  deliver  firm  energy 
to  Colockum  at  a  rate  of  exchange  of 
1947  kilowatt-hours  of  energy  per 
kilowatt  of  capacity. 

Copies  of  the  amended  filing  were 
served  upon  Public  Utility  No.  1  of 
Chelan  County,  the  Washington  Utilities 
and  Transportation  Commission  and  the 
Oregon  Public  Utilities  Commission. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion 
to  intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission,  825 
North  Capitol  Street,  NE.,  Washington, 
DC  20426.  in  accordance  with  Rules  211 
and  214  of  the  Commission's  Rules  of 
Practice  and  Procedure  (18  CFR  385.211 
and  18  CFR  385.214).  All  such  motions 
or  protests  should  be  filed  on  or  before 
September  27, 1993.  Protests  will  be 
considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  Copies 
of  this  fihng  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection. 
Lois  D.  Cashell, 
Secretary. 

(FR  Doc.  93-22719  Filed  9-16-93;  8:45  am) 
auxma  cooe  t7i7-ei-« 
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(Docket  Nos.  ER93-397-002  and  ER93-3d8- 
002] 

Ocean  Stat*  Power  and  Oc«an  State 
Power  II;  Notice  of  Filing 

September  13.  1993. 

Take  notice  that  on  September  2.  1993 
Ocean  State  Power  and  Ocean  State 
Power  II  tendered  for  filing  its 
compliance  filing  pursuant  to  the 
Commission's  letter  order  dated  August 
4.  1993,  in  the  above-referenced 
dockets. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion 
to  intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission.  825 
North  Capitol  Street.  NE.,  Washington. 
DC  20426.  in  accordance  with  Rules  211 
and  214  of  the  Commission's  Rules  of 
Practice  and  Procedure  (18  CFR  385.211 
and  18  CFR  385.214).  All  such  motions 
or  protests  should.be  filed  on  or  before 
September  27. 1993.  Protests  will  be 
considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  Copies 
of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection. 
Lois  D.  Cashell. 
Secretary 
(FR  Doc.  93-22725  Filed  9-16-93.  845  ami 

BILLING  CODE  Srir-OI-M 


[Oocltet  No.  ER93-71 2-000] 

PSI  Energy,  Inc.;  Notice  of  Filing 

September  13, 1993. 

Take  notice  that  PSI  Energy,  Inc.  (PSI) 
and  the  City  of  Logansport.  Indiana  on 
September  8.  1993,  tendered  for  filing 
amended  Service  Schedules  and 
additional  supporting  information  to  the 
FERC  Filing  in  Docket  No.  ER93-712- 
000  to  comply  with  a  FERC  staff  request. 

Copies  of  the  filing  were  served  on  the 
City  of  Logansport,  Indiana  and  the 
Indiana  Utility  Regulatory  Commission. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion 
to  intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission.  825 
North  Capitol  Street.  NE..  Washington. 
DC  20426.  in  accordance  with  Rules  211 
and  214  of  the  Commission's  Rules  of 
Practice  and  Procedure  (18  CFR  385.211 
and  18  CFR  385.214).  All  such  motions 
or  protests  should  be  filed  on  or  before 
September  27. 1993.  Protests  will  be 
considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 


Any  person  wishing  to  become  a  party 

must  file  a  motion  to  intervene.  Copies 

of  this  filing  are  on  file  with  the 

Commission  and  are  available  for  public 

inspection. 

Lois  D.  Cashell. 

Secrefary. 

IFR  Doc.  93-22720  Filed  9-16-93;  8:45  am) 

BILLING  CODE  t71T-01-«  j 


[Docket  No.  ER93-938-0001 

Southwestern  Electric  Power  Co., 
Public  Service  Company  of  OMahoma; 
Filing 

September  13. 1993.  | 

Take  notice  that  on  September  9. 
1993,  Southwestern  Electric  Power 
Company  and  Public  Service  Company 
of  Oklahoma  (Companies)  submitted  for 
filing  a  Firm  Transmission  Tariff  and  a 
Coordination  Transmission  Service 
Tariff. 

The  proposed  Tariffs  set  forth  the 
rates,  terms  and  conditions  at  which  the 
Companies  will  provide  certain 
transmission  services  for  Electric 
Utilities  (as  that  term  is  defined  in  the 
Tariff). 

Copies  of  the  filing  have  been  served 
upon  the  Arkansas  Public  Service 
Commission,  the  Louisiana  Public 
Service  Commission,  the  Oklahoma 
Corporation  Commission  and  the  Public 
Utility  Commission  of  Texas.  The 
Companies  request  an  effective  date  for 
the  Tariffs  of  November  8. 1993. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion 
to  intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission.  825 
North  Capitol  Street,  NE.,  Washington, 
DC  20426.  in  accordance  with  Rules  211 
and  214  of  the  Commission's  Rules  of 
Practice  and  Procedure  (18  CFR  385.211 
and  18  CFR  385.214).  All  such  motions 
or  protests  should  be  filed  on  or  before 
September  27, 1993.  Protests  will  be 
considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  Copies 
of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection. 
Lois  D.  Cashell. 
Secretary. 

IFR  Doc.  93-22726  Filed  9-16-93;  8:45  am] 
BiLUNG  coot  tnr-oi-M 


(DockM  Na  CP93-61 6-000] 

Tennessee  Gas  Pipeline  Co.;  Notice  Of 

Site  Visit 

September  13,  1993. 

The  staff  of  the  Federal  Energy 
Regulatory  Commission  will  conduct  a 
site  visit  of  the  facilities  proposed  in  the 
Conesville  Lateral  Project  on  September 
28  and  29. 1993.  The  facilities  are  in 
Guernsey.  Muskingum,  and  Coshocton 
Counties,  Ohio.  Anyone  planning  to 
attend  must  provide  their  own 
transportation.  For  further  information, 
contact  Ms.  Laura  Turner  at  (202)  20»- 
0916. 

Lois  D.  Cashell, 
Secretary 
IFR  Doc.  93-22724  Filed  9-16-93,  8:45  am] 

BILUNG  CODE  <717-01-M 


[Docket  No.  ER93-683-000] 

Western  Resources,  Inc.,  Notice  of 
Filing 

September  13.  1993. 

Take  notice  that  on  September  9. 
1993.  Western  Resources.  Inc.  (WRI) 
tendered  for  filing  an  amendment  to  its 
May  28. 1993  filing  in  this  docket.  The 
filing  provides  explanation  and 
information  in  response  to  the 
Commission's  August  10. 1993  Letter 
Order  issued  by  the  Director,  EMvision  of 
Applications.  The  filing  also  requests 
final  Commission  approval  of  new 
service  Agreements  which  were 
negotiated  between  the  Kansas  Electric 
Power  Cooperative,  Inc.  (KEPCo)  and 
WRI  and  between  KEPCo  and  WRIs 
wholly-owned  subsidiary  Kansas  Gas 
and  Electric  Company,  all  which 
became  effective  June  1,  1993. 

Copies  of  the  filing  were  served  on 
KEPCo  and  the  Kansas  Corporation 
Commission. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion 
to  intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission,  825 
North  Capitol  Street.  NE..  Washington. 
DC  20426,  in  accordance  with  Rules  211 
and  214  of  the  Commission's  Rules  of 
Practice  and  Procedure  (18  CFR  385.211 
and  18  CFR  385.214).  All  such  notions 
or  protests  should  be  filed  on  or  before 
September  27. 1993.  Protests  will  be 
considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  Copies 
of  this  filing  are  on  file  with  the 
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Commission  and  are  available  for  public 

inspection. 

Loia  D.  Cubell. 

Secretary. 

IFR  Doc.  93-22718  Filed  9-16-93;  8:45  am] 

BaiMO  cooe  (riT-oi-M 

[Docket  No.  ER93-849-000] 

Western  Resources,  Inc.;  Notice  of 
Filing 

September  13, 1993. 

Take  notice  that  on  September  8, 
1993.  Western  Resources,  Inc.  (WRl) 
tendered  for  filing  an  amendment  to  its 
August  10  1993  filing  in  this  docket. 
The  filing  provides  new  supporting 
workpapers  for  the  Participation  Power 
Agreement  between  WRI's  wholly- 
owned  subsidiary  Kansas  Gas  and 
Electric  Company  and  Midwest  Energy, 
Inc.  (MWE)  and  a  new  calculation  of  the 
annual  effect  of  the  associated 
transmission  charge  from  WRI  to  MWE. 

Copies  of  the  fihng  were  served  on 
MWE  and  the  Kansas  Corporation 
Commission. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion 
to  intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission,  825 
North  Capitol  Street,  NE.,  Washington, 
DC  20426,  in  accordance  with  Rules  211 
and  214  of  the  Commission's  Rules  of 
Practice  and  Procedure  (18  CFR  385.211 
and  18  CFR  385.214).  All  such  motions 
or  protests  should  be  filed  on  or  before 
September  27, 1993.  Protests  will  be 
considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  Copies 
of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection. 
Loia  D.  Cashell. 
Secretary. 
IFR  Doc.  93-22721  Filed  9-16-93;  8:45  am] 

WLUNQ  CODE  •MT-OI-M 

[Docket  No.  ER9:^23-000] 

Western  Resources,  Inc.;  Filing 

September  13. 1993. 

Take  notice  that  on  August  26. 1993, 
Western  Resources,  Inc.  tendered  for 
filing  an  amendment  to  its  original  filing 
filed  in  this  docket  on  March  31, 1993. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion 
to  intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission,  825 
North  Capitol  Street.  NE..  Washington. 
DC  20426,  in  accordance  with  Rules  211 


and  214  of  the  Commission's  Rules  of 
Practice  and  Procedure  (18  CFR  385.211 
and  18  CFR  385.214).  All  such  motions 
or  protests  should  be  filed  on  or  before 
September  27, 1993.  Protests  will  be 
considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  Copies 
of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection. 
Lois  D.  Cuhell, 
Secretary. 

IFR  Doc.  93-22717  Filed  9-16-93;  8:45  ami 
BILUNQ  cooe  «717-01-H 


Offica  of  Fossil  Energy 
[FE  Docket  PP-96] 

Application  for  a  Prasidential  Permit  by 
Bolsa  Cascada  Corporation 

AGENCY:  Office  of  Fossil  Energy. 

Department  of  Energy. 

ACTION:  Application  for  presidential 

permit. 

SUMMARY:  The  Boise  Cascade 
Corporation  (Boise),  a  Delaware 
corporation,  has  applied  to  the 
Department  of  Energy  (DOE)  for  a 
Presidential  permit  to  construct, 
connect,  operate,  and  maintain  electric 
transmission  facilities  across  the 
international  border  between  the  United 
States  and  Canada  pursuant  to 
Executive  Order  No.  10485,  as  amended. 
DATES:  Comments,  protests  or  requests 
to  intervene  must  be  submitted  on  or 
before  October  18, 1993. 
ADDRESSES:  Comments,  protests  or 
requests  to  intervene  should  be 
addressed  as  follows:  Office  of  Coal  & 
Electricity  (FE-52),  Office  of  Fuels 
Programs,  Office  of  Fossil  Energy, 
Department  of  Energy,  1000 
Independence  Avenue.  SW.. 
Washington,  DC  20585. 

FE  Docket  Number  PP-96,  should 
appear  clearly  on  the  envelope  and  on 
the  document  contained  therein. 
FOR  FURTHER  INFORMATION  CONTACT: 
Xavier  Puslowski  (Program  Officer) 
202-586-4708  or  Use  Howe  (Program 
Attorney)  202-586-2906. 
SUPPLEMENTARY  INFORMATION:  The 
construction,  connection,  operation,  and 
maintenance  of  facilities  at  the 
international  border  of  the  United  States 
for  the  transmission  of  electrical  energy 
is  prohibited  in  the  absence  of  a 
Presidential  permit  pursuant  to 
Executive  Order  No.  10485,  as  amended 
by  Executive  Order  No.  12038. 


On  July  12, 1993.  Boise  applied  to  the 
DOE  for  a  Presidential  permit  to 
construct,  connect,  operate,  and 
maintain  a  115-kilovolt  (kV) 
transmission  line  crossing  the  U.S. 
international  border.  Boise  has 
indicated  in  its  apphcation  that  it  does 
not  plan  to  connect  this  line  to 
corresponding  electrical  facilities  in 
Canada  at  this  time. 

Boise,  in  cooperation  with  Minnesota 
Power  &  Light  Company  (MP&L). 
proposes  to  dismantle  0.1  miles  of  an 
existing  single-circuit  115-kV 
international  transmission  line  which 
crosses  the  Rainy  River  between 
International  Falls,  Minnesota,  and  Fort 
Francis,  Ontario,  Canada.  This  line  will 
be  replaced,  on  the  same  center  line  and 
over  the  same  distance,  by  two,  115-kV 
circuits  which  will  occupy  the  same 
support  structures,  with  one  exception, 
that  one  existing  support  structure  on 
the  Minnesota  side  of  the  river  will  be 
replaced.  One  of  the  two  115-kV  circuits 
crossing  the  Rainy  River  will  be  owned 
and  operated  by  Boise.  The  second 
circuit  will  be  owned  and  operated  by 
MP&L  and  is  the  subject  of  a  separate 
Presidential  permit  application.  That 
application  by  MP&L  was  noticed  in  the 
Federal  Register  on  August  23, 1993, 
(58  FR  44508). 

Procedural  Matters 

Any  person  desiring  to  be  heard  or  to 
protest  this  application  should  file  a 
petition  to  intervene  or  protest  at  the 
address  provided  above  in  accordance 
with  Section  385.211  or  385.214  of  the 
Rules  of  Practice  and  Procedure  (18  CFR 
385.211,385.214). 

Any  such  petitions  and  protests 
should  be  filed  with  the  DOE  on  or 
before  the  date  Usted  above.  Additional 
copies  of  such  petitions  to  intervene  or 
protests  should  be  filed  directly  with 
David  G.  Gadda,  Associate  General 
Counsel,  Legal  Department,  Boise 
Cascade  Corporation,  one  Jefferson 
Square,  P.O.  Box  50,  Boise,  Idaho 
83728-0001. 

Pursuant  to  18  CFR  385.211,  protests 
and  comments  will  be  considered  by  the 
DOE  in  determining  the  appropriate 
action  to  be  taken,  but  will  not  serve  to 
make  protestants  parties  to  the 
proceedings.  Any  person  wishing  to 
become  a  party  must  file  a  petition  to 
intervene  under  18  CFR  385.214. 
Section  385.214  requires  that  a  petition 
to  intervene  must  state,  to  the  extent 
knov^rn,  the  position  taken  by  the 
petitioner  and  the  petitioner's  interest  in 
sufficient  factual  detail  to  demonstrate 
either  that  the  petitioner  has  a  right  to 
participate  because  it  is  a  State 
Commission;  or  that  it  has  or  represents 
an  interest  which  may  be  directly 


Federal  Register  /  Vol.  58,  No.  179  /  Friday.  September  17,  1993  /  Notices 


48649 


affected  by  tbe  outcome  of  the 
proceeding,  including  any  interest  as  a 
consumer,  customer,  competitor,  or 
security  holder  of  a  party  to  the 
proceeding:  or  that  the  petitioner's 
participation  is  in  the  public  interest. 

A  Bnal  decision  will  be  made  on  this 
application  after  a  determination  is 
made  by  the  DOE  that  the  issuance  of 
the  Presidential  permit  will  not 
adversely  impact  the  reliability  of  the 
U.S.  electric  power  supply  system. 

NEPA  Process 

Before  a  Presidential  permit  may  be 
issued  or  amended,  the  environmental 
impacts  of  the  proposed  DOE  action 
must  be  evaluated  pursuant  to  the 
National  Environmental  Policy  Act  of 
1969  ("NEPA").  The  NEPA  compUance 
process  is  a  cooperative,  non-adversarial 
process  including  members  of  the 
public,  state  governments,  and  the 
federal  government.  The  process  affords 
all  persons  interested  in  or  potentially 
affected  by  the  environmental 
consequences  of  a  proposed  action  an 
opportunity  to  present  their  views, 
which  will  be  considered  in  the 
preparation  of  the  environmental 
documentation  for  the  proposed  action. 
Intervening  and  becoming  a  party  to  this 
proceeding  will  not  create  any  special 
status  for  the  petitioner  with  regard  to 
the  NEPA  process.  Should  a  public 
proceeding  be  necessary  in  order  to 
comply  with  NEPA,  notice  of  such 
activities  and  information  on  how  the 
public  can  participate  in  those  activities 
will  be  published  in  the  Federal 
Register,  local  newspapers,  and  public 
libraries  and/ or  reading  rooms  in  the 
vicinity  of  the  electric  transmission 
facilities. 

Copies  of  this  application  will  be 
made  available,  upon  request,  for  public 
inspection  and  copying  at  the  address 
provided  above. 

Issued  in  Washington,  DC,  on  September 
13. 1993. 

Anthony  J.  Camo, 

Director,  Office  of  Coal  Sr  Electricity,  Office 
of  Fuels  Proffmns  Fossil  Energy. 
(FR  Doc  93-12779  Filed  »-16-93:  8:45  am] 

BtLLMQCOOE  MS0-01-M 


ENVIRONMENTAL  PROTECTION 
AGENCY 

Acid  Rain  Pennits 
[FRL4731^] 

AGENCY:  Environmental  Protection 

Agency  (EPA). 

ACTION:  Notice  of  final  pennits. 

StMOVURY:  The  U.S.  Environmental 
Protection  Agency  [EPA]  is  issuing  five- 


year  Acid  Rain  permits,  according  to  the 
Acid  Rain  Program  regulations  (40  CFR 
part  72),  to  the  following  6  utility 
plants:  Cayuga,  Gibson.  R  Galla^er,  and 
Wabash  River  in  Indiana:  B  L  England 
in  New  Jersey:  and  Muskingum  River  in 
Ohio. 

FOR  FURTHER  INFORMATKM  CONTACT:  For 
B  L  England:  Gerry  DeCaetano  at  (212) 
264-6685.  Air  and  Waste  Management 
Division,  EPA  Region  2,  Jacob  J.  Javitz 
Federal  Bldg.,  26  Federal  Plaza,  room 
500,  New  York,  NY  10278. 

For  plants  in  Indiana:  Patrick  Gimino 
at  (312)  353-8651.  Air  and  Radiation 
Division.  EPA  Region  5,  77  West 
Jackson  Blvd.  (A-18J).  Chicago.  IL 
60604. 

For  Muskingum  River  Allan  Batka  at 
(312)  353-7316.  at  the  EPA  Region  5 
address  above. 

Dated:  September  13, 1993. 
Brian  |.  McLean, 

Director,  Acid  Rain  Division,  Office  of 

Atmospheric  Programs,  Office  of  Air  and 

Radiation. 

(FR  Doc.  93-22791  Filed  »-lft-93;  8:45  am) 

BOlMQCOOei 


[ER-FRL-4624-7] 

Environmental  Impact  Statementa  and 
Regulationa;  Avallabiltty  of  EPA 
Commenta 

Availability  of  EPA  comments 
prepared  August  30, 1993  Through 
September  3, 1993  pursuant  to  the 
Environmental  Review  Process  (ERP), 
under  section  309  of  the  Clean  Air  Act 
and  section  102(2)(c)  cf  the  National 
Environmental  Policy  Act  as  amended. 
Requests  for  copies  of  EPA  comments 
can  be  directed  to  the  Office  of  Federal 
Activities  at  (202)  260-5076. 

An  explanation  of  the  ratings  assigned 
to  draft  environmental  impact 
statements  (EISs)  was  pubUshed  in  FR 
dated  April  10, 1993  (58  FR  18392). 

Draft  EISs 

ERP  No.  D-BOP-D60022-PA,V(aKiag 
EC2,  Philadelphia,  PA.  Metropolitan 
Detention  Center  (MDC),  Construction 
and  Operation,  City  of  Philadelphia,  PA. 

Summary:  EPA  expressed 
environmental  concerns  due  to  potential 
impacts  from  hazardous  waste  and 
noise,  air  quality,  and  pubUc  safety 
concerns.  Additional  Information  on 
these  issues  is  necessary  to  allow  for  a 
full  assessment. 

ERP  No.  D-BOP-K8O031-HI,  Rating 
EC2.  Honolulu.  HI  Federal  Detention 
Center  (FDC).  Construction  and 
Operation,  City  of  Honolulu,  Island  of 
Oahu,  HI. 

Summary:  EPA  expressed 
environmental  concerns  associated  with 


potential  hazardous  substances 
contamination  and  encouraged  Bureau 
of  Prisons  (BOP)  to  undertake  a 
thorough  hazardous  substances  site 
characterization  prior  to  site  selection. 
EPA  also  expressed  concerns  regarding 
water  quality  protection  requirements 
under  the  Clean  Water  Act.  BOP  should 
coordinate  its  water  quahty  protection 
measures  with  the  Hawaii  Department 
of  Health. 

ERP  No.  D-COE-G39027-LA,  Rating 
EC2.  Louisiana  Coastal  Wetlands 
Comprehensive  Restoration  Plan, 
Implementation  and  Fimding,  several 
Parishes,  LA. 

Summary.  EPA  expressed 
environmental  concerns  regarding  this 
document's  lack  of  a  holistic  Louisiana 
wetland  plan  which  would  include  a 
sediment  management  strategy, 
demonstration  projects,  and  possible 
wetlands  creation  with  dredged 
material. 

ERP  No.  D-FRC-G05047-AR,  RaUng 
LO.  River  Mountain  Pumped  Storage 
Hydroelectric  Project,  FERC  No.  10455, 
Construction,  Operation  and 
Maintenance.  License,  Logan  County, 
AR. 

Summary:  EPA  had  no  objections  to 
the  licensing  of  the  River  Mountain 
pumped  storage  hydroelectric  project 
provided  the  additional  mitigation 
measures  identified  by  the  FERC  staff 
are  applied  as  license  conditions. 

ERP  No.  DS-AFS-L65099-ID,  Rating 
EC2,  Cuddy  Moimtain  Roadless  Area, 
Grade/Dukes  Timber  Sale  and  Road 
Construction,  New  Information 
concerning  Additional  Modifications  to 
the  Blend  Alternative.  Implementation. 
Payette  National  Forest.  Washington 
and  Adams  Coimties,  ID. 

Summary:  EPA  expressed 
environmental  concerns  regarding  the 
sale's  potential  impact  on  water  quality. 
Given  the  significant  increase  in  timber 
harvest  activity  in  the  Cuddy  Moimtains 
area  the  final  supplemental  EIS  should 
expand  discussions  on  cumulative 
water  quahty  impacts  for  Grade  Creek, 
Dukes  Creek,  and  Brownlee  Creek. 

Final  EISs 

ERP  No.  F-BLM-K03006-CA,  Cajon 
Crude  Oil  PipeUne  Project. 
Construction,  Operation  and 
Transportation,  from  the  Santa  Barbara 
Channel  and  the  San  Joaquin  Valley  to 
the  Los  Angeles  Basin,  Granting  of 
Right-of-Way  Permit,  San  Bernardino 
and  Los  Angeles  Coimties,  CA. 

Summary:  EPA  expressed 
environmental  concerns  about  project 
adverse  impacts  to  water  resources  and 
water  supphes  which  could  result  from 
oil  spills  and  pipeline  construction  and 
operation. 
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ERP  No.  F-COE-E30000-SC,  Myrtle 
Beach  (Known  as  the  Grand  Strand] 
Shoreline  Protection  Project,  Beach 
Erosion  Protection.  Implementation, 
Horry  and  Georgetown  Counties,  SC. 

Summary:  EPA  suggested  that 
consideration  of  cumulative  impacts 
associated  with  beach  nourishment 
projects  be  factored  into  subsequent 
interagency  planning. 

ERP  No.  F-FHW-D40246-PA.  PA-33 
Extension,  US  22  Interchange  in 
Bethlehem  Township  to  1-78 
Interchange  in  Lower  Saucon  Township, 
Funding,  and  COE  Section  404  Permit, 
Northampton  County,  PA. 

Summary:  EPA  had  no  objections  to 
the  proposed  project. 

ERP  No.  F-FHW-F40310-MN.  MN- 
Trunk  Highway-212  Construction, 
Cologne  to  MN-Trunk  Highway-5/I-494 
in  Eden  Prairie,  Funding  and  Section 
404  Permit,  Carver  and  Hennepin 
Counties,  MN. 

Summary:  EPA  continued  to  express 
environmental  concerns  for  the 
proposed  action,  especially  the  wetland 
mitigation  plan. 

ERP  No.  F-USN-Kl  UOl-GU,  US 
Navy  Facilities  Relocation  and 
Development,  from  the  Republic  of  the 
Philippines  to  the  Territory  of  Guam, 
Implementation  and  COE  Section  404 
Permit,  GU. 

Summary:  EPA  requested  that  the 
Navy  Record  of  Decision  address 
hazardous  waste  minimization,  toxic 
release  inventory  reporting,  and  future 
NEPA  documentation  required  to 
accommodate  Guam  relocation 
activities. 

Dated:  September  14. 1993. 
Richard  E.  Sanderson, 

Director,  Office  of  Federal  Activities. 

IFR  Doc.  93-22744  Filed  9-16-93;  8:45  am] 

BILUNQ  COOE:  (SM-SO-U 


[ER-FRL-4624-6] 

Environmental  Impact  Statements; 
Notice  of  Availability 

Responsible  Agency:  Office  of  Federal 
Activities,  General  Information  (202) 
260-5076  OR  (202] 260-5075. 

Weekly  receipt  of  Environmental 
Impact  Statements  Filed  September  06, 
1993  Through  September  10, 1993 
Pursuant  to  40  CFR  1506.9. 
EIS  No.  930313.  FINAL  EIS.  COE.  OH. 
Cleveland  Harbor  Navigation 
Channels  Maintenance,  Confined 
Disposal  Facility  (Site  lOB  15  Year) 
Construction  and  Use,  Lake  Erie, 
Cuyahoga  River,  Cuyahoga  County, 
OH,  Due:  October  18. 1993,  Contact: 
Timothy  Daly  (716]  879-4171. 


EIS  No.  930314.  DRAFT  EIS.  COE.  OR. 
Barney  Reservoir  Expansion  Project, 
Increasing  Municipal  Water  Supply 
on  the  Middle  Fork  of  the  North  Fork 
Trash  River  and  Section  404  Permit 
Issuance,  Washington  County,  OR, 
Due:  November  01, 1993,  Contact: 
David  Kurkoski  (503)  326-6094. 

£/5  No.  930315.  DRAFT  EIS,  UAF,  AZ, 
Williams  Air  Force  Base  (AFB) 
Disposal  and  Reuse,  Implementation, 
Permit  and  Approval,  City  of  Mesa, 
Maricopa  County,  AZ,  Due:  November 
01,  1993,  Contact:  Ltc.  Gary 
Baumgartel  (210)  536-3869. 

EIS  No.  930316.  DRAFT  EIS.  AFS,  CA. 
NY.  CA,  NV,  Interagency  Motor 
Vehicle  Use  Plan  (IMVUP)  Revision, 
Implementation,  Acquisition  for  Land 
within  the  Inyo  National  Forest  and 
Bishop  Resource  Area,  Inyo,  Madera, 
Tulare  and  Mono  Counties  CA  and 
Esmeralda  and  Mineral  Counties,  NV, 
Due:  November  09, 1993,  Contact: 
Ernie  DeGraff  (619)  873-2439. 

Amended  Notices 

EIS  No.  930204.  DRAFT  EIS.  FHW.  WI, 
Lake  Arterial  Extension,  WI-TH-31  to 
Layton  Avenue,  Funding  and  Possible 
COE  Section  404  Permit,  Kenosha, 
Racine  and  Milwaukee  Counties,  WI, 
Due:  October  05, 1993,  Contact: 
Thomas  J.  Fudaly  (608)  264-5940. 
Published  FR  06-25-93— Review 
period  extended. 

EIS  No.  930277.  DRAFT  EIS.  AFS.  ID, 
Fourmile  Timber  Sale,  Timber 
Harvesting  and  Road  Construction, 
Payette  National  Forest,  New  Meadow 
Ranger  District,  Adam  County,  ID, 
Due:  October  15, 1993,  Contact:  Mike 
Balboni  (208)  634-0629.  Published  FR 
08-20-93 — Review  period  extended. 

EIS  No.  930278.  DRAFT  EIS.  AFS,  ID, 
Freight  Landing  Timber  Sale,  Timber 
Harvesting  and  Road  Construction/ 
Reconstruction,  Payette  National 
Forest,  McCall  Ranger  District,  Idaho 
County.  ID.  Due:  October  15, 1993, 
Contact:  Mike  Balboni  (208)  634- 
0629.  Pubbshed  FR  08-20-93— 
Review  period  extended. 

EIS  No.  930302.  FINAL  SUPPLEMENT. 
DOE,  CA,  Petroleum  Production  at 
Maximun  Efficient  Rate,  Naval 
Petroleum  Reserve  No.  1  Continued 
Operation,  Updated  Information,  Elk 
Hills,  Kern  County,  CA,  Due:  October 
04, 1993,  Contact:  James  C.  Killen 
(805)  763-6038.  Published  FR  09-03- 
93 — Due  Date  Correction. 

Dated:  September  14. 1993. 
Richard  E.  Sanderson, 

Director.  Office  of  Federal  Activities. 

[FR  Doc.  93-22745  Filed  9-16-93;  8:45  am) 

HLLMO  COOC:  MM-SO-U 


[OPPTS-59970;  FRL-4640-21 

Certain  Chemicals;  Premanufacture 
Notices 

AGENCY:  Environmental  Protection 
Agency  (EPA). 
ACTKM:  Notice. 

SUMMARY:  Section  5(a](l]  of  the  Toxic 
Substances  Control  Act  (TSCA)  requires 
any  person  who  intends  to  manufacture 
or  import  a  new  chemical  substance  to 
submit  a  premanufacture  notice  (PMN) 
to  EPA  at  least  90  days  before 
manufacture  or  import  commences 
Statutory  requirements  for  section 
5(a)(1)  premanufacture  notices  are 
discussed  in  the  final  rule  published  in 
the  Federal  Register  of  May  13, 1983  (48 
FR  21722).  In  the  Federal  Register  of 
November  11,  1984,  (49  FR  46066)  (40 
CFR  723.250),  EPA  published  a  rule 
which  granted  a  limited  exemption  from 
certain  PMN  requirements  for  certain 
types  of  polymers.  Notices  for  such 
polymers  are  reviewed  by  EPA  within 
21  days  of  receipt.  This  notice 
announces  receipt  of  11  such  PMN(s) 
and  provides  a  summary  of  each. 
DATES:  Close  of  review  periods: 

y93-J64,  June  28, 1993. 

¥93-165,93-166.  93-167.  ]u\y\. 
1993. 

Y  93-168.  93-169.  93-170.  93-171 
July  12,  1993 

Y  93-172.  93-173.  93-174.  August  1, 
1993. 

FOR  FURTHER  INFORMATION  CONTACT: 
Susan  B.  Hazen,  Director, 
Environmental  Assistance  Division  (TS- 
799),  Office  of  Pollution  Prevention  and 
Toxics,  Environmental  Protection 
Agency,  Rm.  E-545,  401  M  St.,  SW., 
Washington.  DC.  20460,  (202)  554-1404. 
TDD  (202)  554-0551. 
SUPPi^MENTARY  INFORMATION:  The 
following  notice  contains  information 
extracted  from  the  nonconfidential 
version  of  the  submission  provided  by 
the  manufacturer  on  the  PMNs  received 
by  EPA.  The  complete  nonconfidential 
document  is  available  in  the  TSCA 
Nonconfidential  Information  Center, 
(NCIC)  ETG-102  at  the  above  address 
between  8  a.m.  and  noon  and  1  p.m.  and 
4  p.m.,  Monday  through  Friday, 
excluding  legal  holidays. 

Y9>-164 

Manufacturer.  Eastman  Kodak 
Company. 

Chemical.  (G)  Condensation  product 
of  a  urethane  dimer  and  a  substituted 
phenylacrylate  ester. 

Use/Production.  (S)  Water-thinned 
baking  finishes  for  metals.  Prod,  range: 
Confidential. 
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Y •3-1 6S 

Manufacturer.  Confidential. 

Chemical.  (G)  Long  oil  alkyd. 

Use/Production.  (S)  Interior 
architectural  finishes.  Prod,  range: 
Confidential. 

V9>-16e 

Manufacturer.  Confidential. 

Chemical.  (G)  Unsaturated  polyester 
resin. 

Use/Production.  (S)  Fiberglass 
reinforced  plastics  for  boats,  automative 
body  parts,  simulated  marble.  Prod, 
range:  Confidential. 

Y  93-167 

Manufacturer.  Confidential. 
Chemical.  (G)  Short  oil  alkyd. 
Use/Production.  (S)  Baked  metal 
coatings.  Prod,  range:  Confidential." 

Y  93-168 

Manufacturer.  Confidential.     • 
Chemical.  (G)  Polyester  polyol 
Use/Production.  (S)  Printing  ink  resin. 
Prod,  range:  113,000-431,000  kg/yr. 

Y  93-169 

Manufacturer.  Henkel  Corporation. 
Chemical.  (G)  Polyester. 
Use/Production.  (S)  Printing  ink  resin. 
Prod,  range:  1,500,000-1,700.000  kg/yr. 

Y  93-170 

Manufacturer.  Lilly  Industries,  Inc. 

Chemical.  (G)  Polymer  of 
benzenedicarboxylic  acid,  alkanetriol, 
vegetable  oil  and  fatty  acids,  and 
phenolic  resin. 

Use/Production.  (S)  Industrial  liquid 
paints.  Prod,  range:  50,000-205,000  kg/ 

yr- 

Y  93-171 

Manufacturer.  Essex  Specialty 
Products. 

Chemical.  (G)  Silanated  urethane 
polymer. 

Use/Production.  (S)  Polymer  used  in 
sealant  manufacture.  Prod,  range: 
Confidential. 

V 93-172 

Manufacturer.  Reichhold  Chemicals, 
Inc. 

Chemical.  (G)  Alkyd  resin. 

Use/Production.  (S)  Industrial  air-dry 
coatings  for  metal  substrates.  Prod, 
range:  Confidential. 

Y  93-173 

Manufacturer.  Confidential. 
Chemical.  (G)  Polyol  ester. 
Use/Production.  (G)  Dehydration 
agent.  Prod,  range:  Confidential. 

Y  93-174 

Importer.  MTC  America,  Inc. 
Chemical.  (S)  Poly  (propylene  glycol), 
1.3  butanediol,  2-ethyl-2- 


(hydroxymethyl)  1,3-propanediol  with 
tolylene  2,4-diisocyanate  and  E- 
caprolactam. 

Use/Import.  (S)  Two  component  black 
urethane  coating.  Import  range: 
Confidential. 

Dated:  August  30, 1993. 
Frank  V.  Cmmt. 

Acting  Director.  Information  Management 
Division,  Office  of  Pollution  Prevention  and 
Toxics. 

(FR  Doc.  93-22768  Filed  9-1&-93;  8:45  am) 

BILUNG  CODE  MWV-aO-F 

[OPPTS-S9971;  FRL-4647-^] 

Certain  Ctiemlcals;  Premanufacture 
Notices 

AGENCY:  Environmental  Protection 
Agency  (EPA). 
ACTION:  Notice. 

SUMMARY:  Section  5(a)(1)  of  the  Toxic 
Substances  Control  Act  (TSCA)  requires 
any  person  who  intends  to  manufacture 
or  import  a  new  chemical  substance  to 
submit  a  premanufacture  notice  (PMN) 
to  EPA  at  least  90  days  before 
manufacture  or  import  commences. 
Statutory  requirements  for  section 
5(a)(1)  premanufacture  notices  are 
discussed  in  the  final  rule  published  in 
the  Federal  Register  of  May  13,  1983  (48 
FR  21722).  In  the  Federal  Register  of 
November  11, 1984.  (49  FR  46066)  (40 
CFR  723.250).  EPA  published  a  rule 
which  granted  a  limited  exemption  from 
certain  PMN  requirements  for  certain 
types  of  polymers.  Notices  for  such 
polymers  are  reviewed  by  EPA  within 
21  days  of  receipt.  This  notice 
announces  receipt  of  14  such  PMN(s) 
and  provides  a  summary  of  each. 
DATES:  Close  of  review  periods: 

Y  93-175.  August  4. 1993. 

Y  93-176.  93-177,  93-178.  93-179. 
93-180.  93-181.  93-182.  93-183.  93- 
184.  93-185.  93-186.  93-187.  93-188. 
August  7, 1993. 

FOR  FURTHER  INFORMATION  CONTACT: 
Susan  B.  Hazen,  Director, 
Environmental  Assistance  Division  (TS- 
799),  Office  of  Pollution  Prevention  and 
Toxics,  Environmental  Protection 
Agency,  Rm.  E-545.  401  M  St..  SW.. 
Washington.  DC.  20460.  (202)  554-1404. 
TDD  (202)  554-0551. 
SUPPLEMENTARY  INFORMATION:  The 
following  notice  contains  information 
■extracted  from  the  nonconfidential 
version  of  the  submission  provided  by 
the  manufacturer  on  the  PMNs  received 
by  EPA.  The  complete  nonconfidential 
document  is  available  in  the  TSCA 
Nonconfidential  Information  Center 
(NCIC),  ETG-102  at  the  above  address 


between  8  a.m.  and  noon  and  1  p.m.  and 
4  p.m.,  Monday  through  Friday, 
excluding  legal  holidays. 

Y 93-179 

Manufacturer.  Henkel  Corporation. 

Chemical.  (G)  Polyester. 

Use/Production.  (S)  Plasticizer  for 
polyvinyl  chloride  resin.  Prod,  range: 
500.000-750.000  kg/yr. 

Y  93-176 

Manufacturer.  H.  B.  Fuller  Company. 

Chemical.  (G)  Alkenoic  alkyl  esters,  2- 
methyl-2-propenoic  acid  and  polymer; 
salt. 

Use/Production.  (S)  Thickener.  Prod, 
range:  Confidential. 

Y  93-177 

Manufacturer.  H.  B.  Fuller  Company. 

Chemical.  (G)  Alkenoic  alkyl  esters,  2- 
methyl-2-propenoic  acid  polymer;  salt. 

Use/Production.  (S)  Thickener.  Prod, 
range:  Confidential. 

Y93-17I 

Manufacturer.  H.  B.  Fuller  Company. 

Chemical.  (G)  Alkenoic  alkyl  esters,  2- 
methyl-2-propenoic  acid  polymer;  salt. 

Use/Production.  (S)  Thickener.  Prod, 
range:  Confidential. 

Y  93-179 

Manufacturer.  H.  B.  Fuller  Company. 

Chemical.  (G)  Alkenoic  alkyl  esters,  2- 
methyl-2-propenoic  acid  polymer;  salt. 

Use/Production.  (S)  Thickener.  Prod, 
range:  Confidential. 

Y  93-180 

Manufacturer.  H.  B.  Fuller  Company. 

Chemical.  (G)  Alkenoic  alkyl  esters,  2- 
methyl-2-propenoic  acid  polymer;  salt. 

Use/Production.  (S)  Thickener.  Prod, 
range:  Confidential. 

Y  93-181 

Manufacturer.  H.  B.  Fuller  Company. 

Chemical.  (G)  Alkenoic  alkyl  ester,  2- 
methyl-2-propenoic  acid  polymer;  salt. 

Use/Production.  (S)  Thickener.  Prod, 
range:  Confidential. 

Y 93-182 

Manufacturer.  H.  B.  Fuller  Company. 

Chemical.  (G)  Alkenoic  alkyl  ester.  2- 
methyl-2-propenoic  acid  polymer;  salt. 

Use/Production.  (S)  Thickener.  Prod, 
range:  Confidential. 

Y  93-188 

Manufacturer.  H.  B.  Fuller  Company. 

Chemical.  (G)  Alkenoic  alkyl  ester.  2- 
methyl-2-propenoic  acid  polymer;  salt. 

Use/Production.  (S)  Thickener.  Prod, 
range:  Confidential. 

Y  93-184 

Manufacturer.  H.  B.  Fuller  Company. 


48652  Faderal  Register  /  Vol.  58,  No.  179  /  Friday,  September  17.  1993  /  Notices 


Chemical.  (G)  Alkenoic  alkyl  ester,  2- 
methyl-2-propeaoic  add  polymer;  salt. 
Use/Production.  (S)  Thickener.  Prod. 

range:  ConHdential. 

Manufacturer.  H.  B.  Fuller  Company. 

Chemical.  (G)  Alkenoic  alkyl  ester.  2- 
methyl-2-prDpenoic  acid  polymer;  salt. 

Use/Production.  (S)  Thickener.  Prod. 
range:  Confidential. 

YS3-ia6 

Manufacturer.  H.  B.  Fuller  Company. 
Chemical.  (G)  Alkenoic  alkyl  ester,  2- 

methyl-2-propenoic  acid  polymer;  salt. 
Use/Pmduction.  (S)  Thickener.  Prod. 
range:  Confidential. 

Y93-H7 

Manufacturer.  H.  B.  Fuller  Company. 
Chemical.  (G)  Alkenoic  alkyl  ester,  2- 
methyl-2-propenoic  acid  polymer;  salt. 
Use/Production.  (S)  Thickener.  Prod. 

range:  Confidential. 

V  93-188 

Manufacturer  H.  B.  Fuller  Company. 

Chemical.  (G)  Alkenoic  alkyl  est«,  2- 
methyl-2-propenoic  acid  polymer;  salt. 

Use/Production.  (S)  Thickener.  Prod. 
range:  Confidential. 

Dated:  September  7, 1993. 
Frank  V.  Caesar, 

Acting  Director,  Information  h4anagement 
Division,  Office  of  Pollution  Prevention  and 
Toxics. 

(FR  Doc.  93-22789  Filed  9-16-93;  8:45  ami 

aiLUNO  COOE  «660-50-f0 


[OPPTS-50972;  FRL-4M7-5] 

Certain  Chemicals;  Pramanufacture 
Notlcas 

AGENCY:  Environmental  Protection 
Agency  (EPA). 
ACTX>N:  Notice. 


SUMIIAHY:  Section  5(aMl)  of  the  Toxic 
Substances  Control  Act  (TSCA)  requires 
any  person  who  intends  to  manufacture 
or  import  a  new  chemical  substance  to 
submit  a  premanufacture  notice  (PMN) 
to  EPA  at  least  90  days  before 
manufacture  or  import  commences. 
Statutory  requirements  for  section 
5(a)(1)  premanufacture  notices  are 
discussed  in  the  final  rule  published  in 
the  Federal  Register  of  May  13. 1983  (48 
FR  21722).  In  the  Federal  RegUter  of 
November  11. 1984,  (49  FR  46066)  (40 
CFR  723.250).  EPA  published  a  rule 
which  granted  a  limited  exemption  from 
certain  PMN  requirements  for  certain 
types  of  polymers.  Notices  for  such 
polymers  are  reviewed  by  EPA  within 
21  days  of  receipt.  This  notice 


announces  receipt  of  11  such  PMN(s) 
and  provides  a  summary  of  each. 
DATES:  Close  of  review  periods: 

Y  93-189,  93-190,  93-191,  August  9. 
1993. 

Y  93-192,  August  10,  1993. 

Y  93-193,  August  17, 1993. 

Y  93-194,  August  19, 1993. 

Y  93-195.  August  23, 1993. 

Y  93-196.  93-197.  93-198.  August  31. 
1993. 

Y  93-199.  September  6, 1993. 
fOn  FURTHER  INFORMATION  CONTACT: 
Susan  B.  Hazen,  Director, 
Environmental  Assistance  Division  (TS- 
799).  Office  of  Pollution  Prevention  and 
Toxics.  Environmental  Protection 
Agency.  Rm.  E-545.  401  M  St..  SW., 
Washington,  DC.  20460  (202)  554-1404, 
TDD  (202)  554-0551. 
SUPPLEMENTARY  INFORMATION:  The 
following  notice  contains  information 
extracted  from  the  nonconfidential 
version  of  the  submission  provided  by 
the  manufacturer  on  the  PMNs  received 
by  EPA.  The  complete  nonconfidential 
document  is  available  in  the  TSCA 
Nonconfidential  Information  Center 
(NaC),  ETG-102  at  the  above  address 
between  8  a.m.  and  noon  and  1  p.m.  and 
4  p.m..  Monday  through  Friday, 
excluding  legal  holidays. 

VU-1W 

Manufacturer.  Confidential. 
Chemical.  (G)  Acrylic  polymer. 
Use/Production.  (G)  Mineral 
dispersant.  Prod,  range:  35,000-350,000 

kg/yr. 

Y 93-190 

Manufacturer.  The  Chromoline 
Corporation. 

Chemical.  (S)  Polyvinyl  alcohol 
acetalized  with  AK2-C|  ,3-dioxane-2yl)- 
ethyl)-4-styrylpyridinium  bromide. 

Use/Production.  (S)  Photocross 
linkable  polymer  for  photostencil  or 
photo-imaging  systems.  Prod,  range: 
580-1,160  kg/yr. 

Y9>-191 

Importer.  Weatherly  Incatlanata. 

Chemical.  (G)  Polymer  of 
divinylbenzene  and  ethylvinylbenzene. 

Use/Import.  (G)  Polymeric  resins  for 
compound  use  as  an  adsorbent  fofor 
VOC  control,  resinis  continuously 
recycle  VOC's.  Import  range: 
Confidential. 

Y93-1t2 

Importer.  Confidential. 

Chemical.  (G)  Styrene  copolymer. 

Use/Import.  (G)  Plastic  modifier  and 
compatibilizer.  Import  range: 
Confidential. 

Y  93-183 

Manufacturer.  Confidential. 


Chemical.  (G)  Segment  polyurethane- 
urea. 

Use/Production.  (S)  Polymer  for  fiber 
production.  Prod,  range:  Confidential. 

Y 93-194 

Manufacturer.  Confidential. 

Chemical.  (G)  Blocked  (ralyester 
polyurethane. 

Use/Production.  (G)  Component  of 
coating  with  open  use.  Prod,  range: 
60,000-100.000  kg/yr. 

Y  93-19S 

Manufacturer.  Hoechst  Celanese 
Corporation. 

Chemical.  (G)  Polybutylene  phthalate 
copolymer. 

Use/Production.  (G)  Polymer  for 

extrusion,  coatings,  and  adhesives. 
Prod,  range:  Confidential. 

Y  93-196 

Manufacturer.  The  Dow  Chemical 
Compjmy. 

Chemical.  (G)  Thermoplastic 
polyurethane  elastomer  resin. 

Use/Production.  (S)  Injection  molding 
of  plastic  articles  and  extrusion  of 
plkastic  profiles.  Prod,  range: 
Confidential. 

Y93-t9T 

Manufacturer.  The  Dow  Chemical 
Company. 

Chemical.  (G)  Thermoplastic 
polyurethane  elastomer  resin. 

Use/Production.  (S)  Injecticm  molding 
of  plastic  articles  and  extrusion  of 
plastic  profiles.  Prod,  range: 
Confidential. 

Y  93-198 

Manufacturer.  Confidential. 

Chemical.  (G)  Alkyl  carboxylic  acid- 
alkyl  methacrylate  copolymer,  ammonia 
salt. 

Use/Production.  (S)  Formulation 
waterbome  coating  for  metal  surfaces. 
Prod,  range:  Confidential. 

Y 93-199 

Manufacturer.  Confidential. 

Chemical.  (G)  Isophthalic  add  acid, 
trimelltic  anhydride,  aliphatic  glycols 
and  polyol  polymer. 

Use/Production.  (G)  Coating  binder. 
Prod,  range:  Confidential. 

Dated:  September  7, 1993. 
Frank  V.  Caesar, 

Acting  Director,  Information  Management 
Division,  Office  of  Pollution  Prevention  and 
Toxics. 

(FR  Doc.  93-22790  Filed  9-16-93:  8:45  «n| 
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[OPPTS-59325;  FRL-4643-1] 

Certain  Chemicals;  Application  of  a 
Test  Marketing  Exemption 

AGENCY:  Environmental  Protection 
Agency  (EPA). 
ACTION:  Notice. 

SUMMARY:  EPA  may  upon  application 
exempt  any  person  from  the 
premanufactimng  notification 
requirements  of  section  5(a)  or  (b)  of  the 
Toxic  Substance  Control  Act  (TSCA)  to 
permit  the  person  to  manufacture  or 
process  a  chemical  for  test  marketing 
purposes  under  section  5(h)(1)  of  TSCA. 
Requirements  for  test  marketing 
exemption  (TME)  applications,  which 
must  either  be  approved  or  denied 
within  45  days  of  receipt  are  discussed 
in  EPA's  final  rule  published  in  the 
Federal  Register  of  May  13,  1983  (48  PR 
21722).  This  notice,  issued  under 
section  5(h)(6)  of  TSCA,  announces 
receipt  of  one  application  for 
exemption,  provides  a  summary,  and 
requests  comments  on  the 
appropriateness  of  granting  these 
exemptions. 

DATES: 

Written  comments  by: 

T  93-21,  August  28. 1993. 
ADDRESSES:  Written  comments, 
identified  by  the  document  control 
number  "(OPPTS-59325)"  and  the 
specific  TME  number  should  be  sent  to: 
Document  Control  Office,  (TS-790). 
Office  of  Pollution  Prevention  and 
Toxics,  Environmental  Protection 
Agency,  401  M  St.,  SW.,  Rm.  ETG-099, 
Washington,  DC.,  20460,  (202)  260- 
1532. 

FOR  FURTHER  INFORMATION  CONTACT: 

Susan  B.  Hazen,  Director, 
Environmental  Assistance  Division  (TS- 
799),  Office  of  Pollution  Prevention  and 
Toxics,  Environmental  Protection 
Agency,  Rm.  E-545,  401  M  St.  SW., 
Washington,  DC.,  20460,  (202)  554- 
1404,  TDD  (202)  554-0551. 

SUPPLEMENTARY  INFORMATION:  The 

following  notice  contains  information 
extracted  from  the  nonconfidential 
version  of  the  submission  provided  by 
the  manufacturer  of  the  TME  received 
by  EPA.  The  complete  nonconfidential 
document  is  available  in  the  TSCA 
Nonconfidential  Information  Center 
(NCIC)  ETG-102  at  the  above  address 
between  8  a.m.  and  noon  and  1  p.m.  and 
4  p.m.,  Monday  through  Friday, 
excluding  legal  hoUdays. 

T-93-21 

Close  of  Review  Period.  September  11, 
1993. 
Manufacturer.  Confidential. 


Chemical.  (S)  Sodium 
perthiocarbonate. 

Use/Production.  (G)  Oil  field  additive. 

Dated:  August  30, 1993, 
Frank  V.  C«esar, 

Director,  Chemical  Control  Division.  Office 
of  Pollution  Prevention  and  Toxics. 

[FR  Doc.  93-22783  Filed  9-16-93;  8:45  am) 
WUmO  CODE  a660-60-P    j 

[OPPTS-61821;  FRL-4640-3] 

Certain  Chemicals;  Premanufacture 
Notices 

AGENCY:  Environmental  Protection 
Agency  (EPA). 
ACTION:  Notice. 

SUMMARY:  Section  5(a)(1)  of  the  Toxic 
Substances  Control  Act  (TSCA)  requires 
any  person  who  intends  to  manufacture 
or  import  a  new  chemical  substance  to 
submit  a  premanufactiire  notice  (PMN) 
to  EPA  at  least  90  days  before 
manufacture  or  import  commences. 
Statutory  requirements  for  section 
5(a)(1)  premanufacture  notices  are 
discussed  in  the  final  rule  pubUshed  in 
the  Federal  Register  of  May  13, 1983  (48 
FR  21722).  This  notice  announces 
receipt  of  103  such  PMNs  and  provides 
a  summary  of  each. 
DATES:  Close  of  review  periods: 

P  93-935,  93-936,  Jidy  25. 1993. 

P  93-937,  July  26, 1993. 

P  93-938,  93-939,  93-940,  July  25, 
1993. 

P  93-941,  93-942,  July  26, 1993. 

P  93-943,  July  27. 1993. 

P  93-944,  July  26,  1993. 

P  93-945,  93-946.  93-947,  July  27, 
1993. 

P  93-948,  93-949,  July  28, 1993. 

P  93-950,  August  10. 1993. 

P 93-951,  July  28,  1993. 

P  93-952.  93-954.  August  1. 1993. 

P  93-955.  July  31, 1993. 

P  93-956,  93-957,  93-958,  93-959, 
Augxist  1, 1993. 

P  93-960,  August  2.  1993. 

P  93-961.  August  1, 1993. 

P  93-962.  93-963,  August  2, 1993. 

P  93-964,  August  1, 1993. 

P  93-965,  93-966,  August  4, 1993. 

P  93-967,  August  3,  1993. 

P  93-969,  August  2, 1993. 

P  93-970,  August  11, 1993. 

P  93-971,  93-972,  93-973,  93-974. 
93-975,  93-976.  93-977,  93-978,  93- 
979,  93-980,  93-981,  August  4, 1993. 

P  93-982,  August  2,  1993. 

P  93-983,  93-984,  93-985,  August  4, 
1993. 

P  93-986,  August  7.  1993. 

P  93-988,  93-989,  93-990,  93-991, 
93-992,  93-993,  93-994,  93-995, 
August  8, 1993. 


P  93-996.  93-997,  93-998,  93-999, 
93-1000,  93-1001.  93-1002.  August  9. 
1993. 

P  93-1003.  July  10, 1993. 

P  93-1004,  93-1005.  93-1006.  93- 
1007,  93-1008,  93-1009,  93-1010, 
August  9, 1993. 

P  93-1011,  August  10.  1993. 

P  93-1012,  93-1013,  August  9,  1993. 

P  93-1014,  93-1015,  93-1016,  93- 
1017,  93-1018,  93-1019,  93-1020. 
August  10. 1993. 

P  93-1021.  August  16,  1993. 

P  93-1022,  93-1023,  93-1024.  93- 
1025,  93-1026,  93-1027.  August  11, 
1993. 

P  93-1028,  93-1029,  93-1030,  August 
14.  1993. 

P  93-1031,  93-1032,  93-1033,  93- 
1034.  93-1035,  93-1036,  93-1037,  93- 
1038.  93-1039,  August  15,  1993. 

P  93-1040,  August  16. 1993. 

Written  comments  by: 

P  93-935.  93-936,  June  25, 1993. 

P  93-937,  June  26, 1993. 

P  93-938,  93-939,  93-940,  June  25. 
1993. 

P  93-941,  93-942.  June  26. 1993. 

P  93-943,  June  27, 1993. 

P  93-944,  June  26, 1993.- 

P  93-945,  93-946,  93-947,  June  27. 
1993. 

P  93-948,  93-949.  June  28, 1993. 

P  93-950.  July  11. 1993. 

P  93-951,  June  28, 1993. 

P  93-952.  93-954,  July  2. 1993. 

P  93-955.  July  1.1993. 

P  93-956. 93-957.  93-958.  93-959. 
July  2. 1993. 

P  93-960.  July  3. 1993. 

P  93-961.  July  2. 1993. 

P  93-962.  93-963.  July  3. 1993. 

P  93-964.  July  2. 1993. 

P  93-965.  93-966.  July  5. 1993. 

P  93-967.  July  4. 1993. 

P  93-969.  July  3. 1993. 

P  93-970.  July  12.  1993. 

P  93-971.  93-972.  93-973,  93-974, 
93-975.  93-976.  93-977.  93-978.  93- 
979.  93-980.  93-981.  July  5.  1993. 

P  93-982.  July  3. 1993. 

P  93-983.  93-984.  93-985.  July  5. 
1993. 

P  93-986.  July  8. 1993. 

P  93-988. 93-989.  93-990.  93-991. 
93-992,  93-993,  93-994,  93-995,  July  9, 
1993. 

P  93-996.  93-997,  93-998,  93-999, 
93-1000,  93-1001.  93-1002,  July  10, 
1993. 

P  93-1003.  June  10. 1993. 

P  93-1004. 93-1005.  93-1006.  93- 
1007,  93-1008.  93-1009.  93-1010.  July 
10. 1993. 

P  93-1011.  July  11. 1993. 

P  93-1012,  93-1013,  July  10,  1993. 

P  93-1014,  93-1015,  93-1016,  93- 
1017,  93-1018.  93-1019.  93-1020.  July 
11. 1993. 
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P93-1021,July  17. 1993. 

P  93-1022,  93-1023,  93-1024,  93- 
1025.  93-1026.  93-1027,  July  12. 1993. 

P  93-1028,  93-1029,  93-1030.  July 
15.  1993. 

P  93-1031,  93-1032,  93-1033,  93- 
1034.  93-1035.  93-1036.  93-1037.  93- 
1038.  93-1039,  July  16, 1993. 

P93-1040,  July  17. 1993. 
AOOnESSES:  Written  comments, 
identified  by  the  document  control 
number  "lOPPTS-518211"  and  the 
specific  PMN  number  should  be  sent  to: 
Document  Control  Office  {TS-790), 
Office  of  Pollution  Prevention  and 
Toxics.  Environmental  Protection 
Agency.  401  M  St..  SW..  Rm.  ETG-099. 
Washington.  DC..  20460.  (202)  260- 
3532. 

FOR  FURTHER  INFORMATION  CONTACT: 
Susan  Hazen.  Director.  Environmental 
Assistance  Division  (TS-799),  Office  of 
Pollution  Prevention  and  Toxics, 
Environmental  Protection  Agency,  Rm. 
E-545,  401  M  St..  SW.,  Washington. 
DC..  20460  (202)  554-1404.  TDD  (202) 
554-0551. 

SUPPLEMENTARY  INFORMATION:  The 
following  notice  contains  information 
extracted  from  the  nonconfidential 
version  of  the  submission  provided  by 
the  manufacturer  on  the  PMNs  received 
by  EPA.  The  complete  nonconfidential 
document  is  available  in  the  TSCA 
Nonconfidential  Information  Center 
(NCIC).  ETG-102  at  the  above  address 
between  8  a.m.  and  noon  and  1  p.m.  and 
4  p.m..  Monday  through  Friday, 
excluding  legal  holidays. 

P 93-935 

Manufacturer.  Minnesota  Mining  and 
Manufacturing  Co.. 

Chemical.  (S)  Methaciylic  acid 
isooctylacrylate  zinc  oxide  aizoctyl 
thioglyciolate  azodiisobutyronitrile. 

Use/Production.  (G)  Adnesive.  Prod, 
range:  Confidential. 

Toxicity  Data.  Skin  irritation:  slight 
(rabbit).  Skin  sensitization:  negative 
(guinea  pig). 

P  93-93* 

Manufacturer.  Henkel  Corporation 
Chemical.  (G)  Aliphatiic  amine 

adducts. 

Use/Production.  (G)  Water  based 

epoxy  curing  agent.  Prod,  range: 

Confidential. 

P  93-937 

Manufacturer.  Pi-Tech,  Inc. 

Chemical.  (S)  Butanolato  oligo 
oxyethyene  hydroxy  acetate. 

Use/Production.  (S)  Non  volatile 
coalescent  for  latex  coatings.  Prod. 
range:  Confidential. 

P93-93S 

Manufacturer.  Confidential. 


Chemical.  (G)  Polyester  urethane 
polymer. 

Use/Production  (G)  Adhesive  for 
flexible  substrates.  Prod,  range: 
Confidential. 

Pt3-Mt 

Manufacturer.  Confidential. 

Chemical.  (G)  Cyclic  aliphatic 
polyester. 

Use/Production.  (G)  Polyester 
intermediate.  Prod,  range:  Confidential. 

P93-«40 

Manufacturer.  Confidential. 

Chemical.  (G)  Modified  acrylic 
polymer. 

Use/Production.  (G)  Open, 
nondispersive  use.  Prod,  range: 
Confidential. 

P  93-941 

Importer.  Confidential. 

Chemical.  (S) . 

Use/Import.  (G)  Dyes  for  fibers. 
Import  range:  Confidential. 

Toxicity  Data.  Acute  oral:  LD50  > 
1,000  mg/kg  (rat).  Mutagenicity: 
positive. 

P  93-942 

Importer.  Powdertech  Corporation. 

Chemical.  (S)  Fatty  acids,  dehydrated 
castor-oil.  polymers  with  benzoic  add, 
acrylate,  glycerol,  2-hydroxyethyl 
acrylate,  2-hydroxyethyl  methacrylate, 
iso  bu  methacrylate,  linseed  oil, 
methacrylic  acid,  pentaerj'thrilol, 
phthalic  anhydride  and  styrene. 

Use/Import.  (S)  Coating  resin  of 
carrier  particles  for  controlling 
resistance  of  the  particles  for 
eleclrographic.  Import  range:  1,500- 
3,000  kg/yr. 

P93-443 

Manufacturer  Exxon  Chemical 
Company. 

Chemical.  (S)  2-Amino-2-methyl 
propanoic  acid,  potassium  salt 
potassium  2-amiDO-2-methyl  propionate 
2-aminoisobutyric  acid,  potassium  salt 
aminoisobutyric  acid,  potassium  salt. 

Use/Production.  (S)  Scrubbing  for  gas 
Co2  emissions  in  industry  scrubbing 
produced  natural  and  associated  gas  in 
oil  fields.  Prod,  range;  Confidential. 

Toxicity  Data.  Acute  oral;  LD50  3,333 
mg/kg  (rat).  Eye  irritation:  moderate 
(rabbit).  Skin  irritation:  slight  (rabbit). 
Mutagenicity:  negative.  Skin 
sensitization:  positive  (guinea  pig). 

P 93-944 

Importer.  Confidential. 

Chemical.  (G)  Acrylic  polymer, 
ammonium  salt. 

Use/Import.  (S)  Thickner  for  pigment 
prints  on  fibers.  Import  range:  500- 
1,000  kg/yr. 


P93-94S 

Importer.  Xerox  Corporation. 

Chemical.  (G)  Styrene/acrylates 
polymer. 

Use/Import.  (G)  Component  in 
reprographic  developers.  Import  range: 
Confidential. 

P93-949 

Importer.  Xerox  Corporation. 

Chemical.  (G)  Styrene/acryloyl/ 
acrylates  polymer. 

Use/Itnport.  (G)  Component  in 
reprographic  developers.  Import  range; 
Confidential. 

P  93-947 

Manufacturer.  Xerox  Corporation. 

Chemical.  (G)  Polyester  resin. 

Use/Production.  (G)  Component 
xerographic  toners.  Prod,  range: 
Confidential. 

Toxicity  Data.  Acute  oral:  LD50  >  5.0 
g/kg  (rat).  Acute  Static:  LC50  96h  1.000 
mg/1  (rainbow  trout).  Eye  irritation: 
none  (rabbit). 

P93-94C 

Manufacturer.  Confidential. 

Chemical.  (G)  Aliphatic  polyamine 
polymer. 

Use/Production.  (G)  Open, 
nondispersive  use  as  an  energy 
production  chemical.  Prod,  range: 
Confidential. 

P  93-^9 

Manufacturer  Confidential. 

Chemical  (G)  Aliphatic  polyamine 
polymer. 

Use/ Production.  (G)  Open, 
nondispersive  use  as  an  energy 
production  chemical.  Prod,  range: 
Confidential. 

P 93-950 

Manufacturer.  Confidential. 

Chemical.  (G)  Polyurethane 
prepolymer  salt. 

Lse/Production.  (G)  A  destructive  use 
polyurethane  intermediate.  Prod,  range: 
Confidential. 

P  93-951 

Manufacturer.  Confidential. 

Chemical.  (G)  Polyurethane  salt. 

Use/Production.  (G)  Open, 
nondispersive  use  as  a  polyurethane 
surface  coating.  Prod,  range: 
Confidentiakl. 

P  93-952 

Importer.  Tioxide  Specialties  LTD. 

Chemical.  (S)  Di-N-butoxy  titanium 
bis  (2,4  pentanedionate). 

Use/Import.  (S)  Cross-linking  agent 
for  silicone  sealants.  Import  range: 
Confidential. 

P93-9S4 

Manufacturer.  Goldschmidt  Chemical 
Corporation. 


Chemical.  (G)  Acrylated  polysiloxane. 

Use/Production.  (G)  Contained  and 
nondispersive,  open  use.  Prod,  range: 
Confidential. 

P93-MS 

Importer.  Ciba-Geigy  Corporation. 

Chemical.  (G)  Formaldehyde,  polymer 
with  substituted  phenols,  dyddyl  ether. 

Use/Import.  (G)  Binder  for  substances 
for  electronic  component  assembly. 
Import  range:  Confidential. 

P99-4S6 

Manufacturer.  Confidential. 

Chemical.  (G)  Polyurethane  resin. 

Use/Production.  (S)  Spray  applied 
coatings.  Prod,  range:  40,000-120.000 
kg/yr. 

Toxicity  Data,  Eye  irritation:  Slight 
(rabbit). 

P93-4S7 

Manufacturer.  Confidential. 
Chemical.  (G)  Polyurethane  resin. 
Use/Production.  (S)  Spray  applied 
coatings.  Prod,  range:  40,000-120.000 

kg/yr. 

P93-8Sa 

Manufacturer.  Confidential. 

Chemical.  (G)  Blocked  aliphatic 
polyurethane  oxime-aliphatic 
polyurethane  oxime-blocked  aliphatic 
polyurethane  prepolymer. 

Use/Production.  (G)  Additive  for 
sealants  and  adhesivess  in  open, 
nondispersive  use.  Prod,  range: 
Confidential. 

P93-«S9 

Manufacturer.  Confidential. 

Chemical.  (G)  Hindered  alkyl- 
substituted  phenolic  antioxidant. 

Use/Production.  [G]  Foam  additive. 
Prod,  range:  Confidential. 

Toxicity  Data.  Acute  oral:  LD50  > 
2,000  mg/kg  (rat).  Acute  dermal:  LD50  > 
2.0  g/kg  (rabbit).  Eye  irritation:  Slight 
(rabbit).  Skin  irritation:  Slight  (rabbit). 

P93-4M 

Manufacturer.  KMG  Minerals,  Inc. 

Chemical.  (S)  Reaction  product 
between  mica  and  silane,  triethoxy  (3- 
oxiranylmethoxy)propyl)-this  silane 
will  be  referred  to  as  glycidoxy  silane  in 
the  rest  of  this  PMN. 

P9>-M1 

Manufacturer.  The  P.  D.  George 
Company. 

Chemical.  (S)  Soybean  oil;  heat- 
reactive  phneolic  resin;  phenol;  para- 
tert  buty  phenol  paraformaldehyde. 

Use/Production.  (S)  Insulating  varnish 
for  coating  of  electrical  equipment. 
Prod,  range:  15,000  kg/yr. 

P93-9e3 

Manufacturer.  Henkel  Corporation. 


Chemical.  (G)  Alkyl  polyamide. 

Use/Production.  (G)  Thermoplastic 
resin,  for  use  in  ink  end  adhesive 
applications.  Prod,  range:  Confidential. 

P9>-M3 

Importer.  Confidential. 

Chemical.  (G)  Isothiazolin<me. 

Use/Import.  (G)  Preservative.  Import 
range:  Confidential. 

Toxicity  Data.  Acute  oral:  LD50  224 
mg/kg  (rat).  Acute  dermal:  LD50  >  400 
mg/kg  (rat).  Acute  Static:  EC50  >  1.  mg/ 
1  (Daphnia  magna).  Eye  irritation:  Strong 
(rabbit).  Skin  irritation:  Negligible 
(rabbit).  Mutagenicity:  Negative.  Skin 
sensitization:  Positive  (guinea  pig). 

P93-964 

Manufacturer.  Confidential. 

Chemical.  (S)  Brominated 
polystyrene. 

Use/Production.  (G)  Polymer  additive. 
Prod,  range:  Confidential. 

Toxicity  Data.  Acute  oral:  LD50  > 
5,000  mg/kg  (rat).  Eye  irritation:  Slight 
(rabbit). 

P9>-96S 

Manufacturer.  H.B.  Fuller  Company. 

Chemical.  (G)  Polymer  of  an  epoxide- 
terminated  polyether,  fatty  acide  Cig- 
uinsaturated  reaction  products  with 
polyamines,  and  an  alkylpolyamine. 

Use/Production.  (S)  Curing  agent. 
Prod,  range;  Confidential. 

P9>-9ee  I 

Importer.  Ciba-Geigy  Corporation. 

Chemical.  (G)  Formaldehyde,  polymer 
with  substituted  phenols. 

Use/Import.  (G)  Binder  for  substrates 
for  electronic  conmponent  assembly. 
Import  range:  Confidential. 

P  93-967  I 

Manufacturer.  G  E  Silicones. 

Chemical.  (S)  Siloxanes  and  silicones, 
DiMe.  Me  2(7-oxabiscyclo(4,o)  hept-3- 
yl)«thyl.. 

Use/Production.  (S)  Dehesive  coating 
on  paper  and  film  substrates.  Prod. 
range:  35,000-^5,000  kg/yr. 

P9»-9«9 

Importer.  AKZO  Resins. 

Chemical.  (G)  Polyester  resin. 

Use/Import.  (S)  Vehicle  for  toners 
used  in  electric  photographic  copiers. 
Import  range:  Confidential. 

P  99-970 

Importer.  DNP  (America),  Ina 

Chemical.  (G)  JV-Amino-pyridone. 

Use/Import.  (S)  Colorant  in  thermal 
transfer  ink  film.  Import  range;  100-500 
kg/yr. 

Toxicity  Data.  Acute  oral:  LD50 
>2,000  mg/kg  (rat).  Acute  dermal:  LD50 
>2,000  mg/kg  (rat).  Eye  irritation:  none 


(rabbit).  Skin  irritation:  Negligible 
(rabbit). 


P  93-971 


Manufacturer.  Confidential. 

Chemical.  (G)  Isocyanate-terminate 
polyether  polyurethane. 

Use/Production.  (G)  Adhesive 
coreactant.  Prod,  range:  Confidential. 

P  93-972 

Importer.  Confidential. 
Chemical.  (G)  Acrylic  copolymer. 
Use/Import.  (G)  Paint.  Import  range: 
Confidential. 

P  93-973 

Manufacturer.  Confidential. 

Chemical.  (G)  Polyester  resin. 

Use/Production.  (S)  Final  product 
synethesis.  Prod,  range:  300,000- 
600.000  kg/yr. 

P 93-974 

Manufacturer.  Sanncor  Industries, 
Inc. 

Chemical.  (G)  Polyurethane  based  on 
polyisocyanate,  polyols  and 
polyamines. 

P  93-975 

Manufacturer.  Sanncor  Industries, 
Inc. 
Chemical.  (G)  Polyurethane, 

P  93-979 

Manufacturer.  Sanncor  Industries, 
Inc. 
Chemical.  (G)  Polyurethane. 

P93-97r 

Manufacturer.  Sanncor  Industries. 
Inc. 
Chemical.  (G)  Polyurethane. 

P  93-978 

Manufacturer.  Sanncor  Industries, 
Inc. 

Chemical.  (G)  Polyurethane  based  on 
polyisocyante,  polyols  and  polyamines. 

P 93-979 

Manufacturer.  Sanncor  Industries, 
Inc. 

Chemical.  (G)  Polyurethane  based  on 
polyisocyanate,  and  polyols. 

P  93-990 

Manufacturer.  Sanncor  Industries, 
Inc. 
Chemical.  (G)  Polyurethane  based  on 

polyisocyanate. 

P  93-991' 

Manufacturer.  Sanncor  Industrial,  Inc. 

Chemical.  (G)  Polyurethane. 

P  93-982 

Manufacturer.  MTM  Hardwicke.  Inc. 

Chemical.  (S)  M-Chlorobenzaldehvde. 

Use/Production.  (S)  Intermediate  for 
the  maniifacture  of  loratadine.  Prod, 
range:  25,000-50,000  kg/yr. 
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Manufacturer  MTM  Hardwicke,  Inc. 

Chemical.  (S)  M-Chlorobenzyl 
alcohol. 

Use/Production.  (S)  Intermediate  for 
the  manufacture  of  loratadine.  Prod, 
range:  25.000-50,000  kg/yr. 

P9>-9«4 

Manufacturer.  Confidential. 

Chemical.  (G)  Poly\irethane  resin. 

Use/Production.  (S)  Spray  applied 
coating.  Prod,  range:  480,000-720,000 
kg/yr. 

P93-MS 

Manufacturer.  Confidential. 

Chemical.  (G)  Polyurethane  resin. 

Use/Production.  (S)  Spray  applied 
coatings.  Prod,  range:  480,000-720.000 
kg/yr. 

P9>-flM 

Manufacturer.  BASF  Corporation. 

Chemical.  (G)  N,JV-Alkanediyl  his[N- 
(hetero)-  formamide. 

Use/Production.  (G)  Stabilizer  for 
plastics.  Prod,  range:  Confidential. 

P93-98S 

Importer.  E.  I.  duPont  de  Nemours  & 
Company. 

Chemical.  (G)  Sodium  salt  of 
alkylheteromonocyclicthione. 

Use/Import.  (G)  Water  repellent 
surface  treatment.  Import  range: 
Confidential. 

P83-9M 

Importer.  Confidential. 

Chemical.  (G)  Diethanolamine  salt  of 
phosphated  polycapmlactone. 

Use/Import.  (G)  Dispersant.  Import 
range:  Confidential. 

Toxicity  Data.  Acute  oral:  LD50  > 
2,000  mg/kg  (rat).  Acute  dermal:  LD50  > 
2,000  mg/kg  (rat).  Eye  irritation:  None 
(rabbit).  Skin  irritation:  Negligible 
(rabbit).  Skin  sensitization:  positive 
(guinea  pig). 

P  93-990 

Manufacturer.  Confidential. 

Chemical.  (G)  Amine-salted  polyester 
resin. 

Use/Production.  (S)  Spray  applied 
coating.  Prod,  range:  120,000-240,000 
kg/yr. 

P 93-991 

Manufacturer.  Confidential. 

Chemical.  (G)  Amine-salted  polyester 
resin. 

Use/Production.  (S)  Spray  applied 
coatings.  Prod,  range:  120,000-240,000 
kg/yr. " 

P 93-992 

Manufacturer.  Minnesota  Mining  And 
Manufacturing  Co. 


Chemical.  (G)  Substituted  hydrazone. 
Use/Production.  (S)  Chemical 
intermediate.  Prod,  range:  Confidential. 

P93-993 

Manufacturer.  Minnesota  Mining  And 
Manufacturing  Co. 

Chemical.  (G)  Modified  vinyl  pyridine 
polymer. 

Use/Production.  (G)  Film  coating 
additive.  Prod,  range:  Confidential. 

P9>-994 

Manufacturer.  Confidential. 

Chemical.  (G)  Polyiirethane  modified 
polyester  resin. 

Use/Production.  (S)  Low  profile 
additive  to  controla  shrinking  of  sheet 
metal  compounds.  Prod,  range: 
Confidential. 

P93-99S 

Manufacturer  Confidential. 

Chemical.  (G)  Polyurethane  modified 
polyester  resin. 

Use/Production.  (S)  Low  profile 
additive  to  control  shrinkage  of  sheet 
compounds.  Prod,  range:  Confidential. 

P93-996 

Manufacturer  Confidential. 

Chemical.  (G)  Modified  polymer  of 
alkenoic  esters  and  styrene. 

Use/Production.  (G)  Component  of 
coating  with  open  use.  Prod,  range: 
64,000  kg/yr. 

P  93-997 

Manufacturer  Confidential. 

Chemical.  (G)  Modified  polymer  of 
alkenoic  esters  and  styrene. 

Use/Production.  (G)  Component  of 
coating  with  open,  use.  Prod,  range: 
64.000  kg/yr, 

P9>-99« 

Manufacturer  Confidential. 

Chemical.  (G)  Modified  polymer  of 
alkenoic  esters  and  styrene. 

Use/Production.  (G)  Component  of 
coating  with  open  use.  Prod,  range: 
64,000  kg/yr. 

P93-M9 

Manufacturer  Confidential. 
Chemical.  (G)  Modified  polymer  of 
alkenoic  esters  and  styrene. 

P  93-1000 

Manufacturer.  Confidential. 

Chemical.  (G)  Modified  polymer  of 
alkenoic  esters  and  styrene. 

Use/Production.  (G)  Component  of 
coating  with  open  use.  Prod,  range: 
64.000  kg/yr. 

P 93-1001 

Manufacturer.  Confidential. 
Chemical.  (G)  Modified  polymer  of 
alkenoic  esters  and  styrene. 


Use/Production.  (G) .  Prod,  range: 
64.000  kg/yr. 

P  93-1002 

Manufacturer.  Sanncor  Industries, 
Inc. 

Chemical.  (G)  Polyurethane  based  on 
polyisocyanate,  polyols  and 
polyamines. 

Use/Production.  (G)  Industrial 
coating.  Prod,  range:  Confidential. 

P  93-1003 

Manufacturer.  Sanncor  Industries. 
Inc.. 

Chemical.  (G)  Polyurethane  based  on 
polyisocyanate.  polyols  and 
polyamines. 

Use/Production.  (G)  Industrial 
coating.  Prod,  range:  Confidential. 

P  93-1004 

Manufacturer.  Sanncor  Industries, 
Inc.. 

Chemical.  (G)  Polyurethane  based  on 
polyisocyanate,  polyols  and 
polyamines. 

Use/Production.  (G)  Industrial 
coating.  Prod,  range:  Confidential. 

P 93-1005 

Manufacturer.  Sanncor  Industries, 
Inc. 

Chemical.  (G)  Polyurethane  based  on 
polyisocyante,  polyols  and  polyamines. 

Use/Production.  (G)  Industrial 
coating.  Prod,  range:  Confidential. 

P 93-1006 

Manufacturer  Sanncor  Industries, 
Inc. 

Chemical.  (G)  Polyurethane  based  on 
polyisocyante,  polyols  and  polyamines. 

P  93-1007 

Manufacturer  Confidential. 

Chemical.  (G)  olyyurethane  based  on 
polyisocyante,  polyols  and  polyamines. 

Use/Production.  (G)  Industrial 
coating.  Prod,  range:  Confidential. 

P  93-1008 

Manufacturer.  Confidential. 

Chemical.  (G)  Polyurethane  based  on 
polyisocyante,  polyols  and  polys  and 
polyamines. 

Use/Production.  (G)  Industrial 
coating.  Prod,  range:  Confidential. 

P 93-1009 

Manufacturer.  Confidential. 

Chemical.  (G)  Polyurethane  based  on 
polyisocyante,  polyols,  and  polyamines. 

Use/Production.  (G)  Industrial 
coating.  Prod,  range:  Confidential. 

P  93-1010 

Manufacturer.  Morton  International, 
Inc. 

Chemical.  (S)  Methyl  alkyl 
componud. 
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Use/Production.  (S)  OrganometalUc 
source  for  the  deposition  of 
compounfsemiiconductor  film.  Prod. 
range:  100-1,000  kg/yr. 


P  99-1011 

Importer.  BASF  Corporation. 

Chemical.  (G)  Sell-crosslimng 
butadine  styrene  copolymer. 

Use/Import.  (S)  Binder  for 
nonwovens.  Import  range:  Confidential. 

P  •3-1012 

Manufacturer.  Confidential 
Chemical.  (G)  Acrylate  functional 

polyurethane  resin.   ■ 

Use/Production.  (C)  Industrial  coating 

for  open,  nonsdispersive  use.  Prod. 

range:  Confidential. 

P  6>-1013 

Importer.  Dow  Coming  corporation. 

Chemical.  (S)  Siioxanes  and  silicones, 
di-Me,  5-hexenyl  Me. 

Use/Import.  (S)  Silicone  release 
coating.  Import  range:  Confidential. 

P  93-1014 

Manufacturer.  Confidential. 

Chemical.  (G)  Substituted  aryl 
sulfonic  acid. 

Use/Production.  (G)  Additive  for 
refinery  hydrocarbons.  Prod,  range: 
Confidential. 

P  93-1015 

Importer.  Unichema  North  America. 

Chemical.  (G)  Coco  ethyl  glucoside 
ester. 

Use/Import.  (G)  Dispersive  use  - 
surface  active  agent.  Import  range: 
Confidential. 

P  93-1016 

Importer.  Unichema  North  America. 

Chemical.  (G)  Tallow  ethyl  glucoside 
ester. 

Use/Import.  (G)  Dispersion  use  • 
surface  active  agent.  Import  range: 
Confidential. 

P  93-1017 

Importer.  Unichema  North  America. 

Chemical.  (G)  Cio  ethyl  glucoside 
ester. 

Use/Import.  (G)  Dispersive  use  - 
surface  active  agent.  Import  range: 
Confidential. 

P  93-1019 

Importer.  Unichema  North  America. 

Chemical.  (G)  C12  ethyl  glucoside 
esterr. 

Use/Import.  (G)  Dispersive  use  - 
surfece  active  agent.  Import  range: 
Confidential. 

P  93-1019 

Importer.  Unichema  North  America. 
Chemical.  (G)  Cu  ethyl  glucoside 
ester. 


P  93-1020 

Importer.  Unichema  North  Amwica. 

Chemical.  (G)  Oleyl  ethyl  glucoside 
ester. 

Use/Import.  (G)  Dispersive  use  • 
surface  active  agent  Import  range: 
Confidential. 

p  93-1021  } 

Manufacturer.  Texaco  Inc.. 

Chemical.  (G)  Product  produced  from 
the  liquifaction  of  a  slury  of  tire 
polymers  in  oil  to  produce  a 
hydrocarbon  streani  primarily  in  the 
range  of  C30  to  Cso  contining  up  to  18% 
carbon  black  of  boiling  range  of  535 
32%F. 

Use/Production  (S)  Gasification 
feedstock  (thermal  conversion  to  Co  & 
H2)  distillation  to  fuel  asphah  extender. 
Prod,  range:  230.000  kg/yr. 

p 93-1022 

Manufacturer.  Confidential. 
Chemical.  (G)  Polyether  polyurethane. 
Use/Production.  (G)  Clothing, 
adhesive  patches,  gloves.  Prod,  range: 

Confidenttial. 

( 

P 93-1023 

Importer.  Reichhold  Chemicals,  inc. 
Chemical.  (G)  Polyester  polyurethane. 
Use/Import.  (G)  Polyurethane  for 
adhesive.  Import  range:  Confidential. 

P  93-1024 

Manufacturer.  Confidential. 

Chemical.  (G)  Amindoamine  ester 
quat. 

Use/Production.  (S)  Fabric  softener, 
hair  conditioner.  Prod,  range: 
Confidential. 

P93-102S 

Manufacturer.  Confidential. 
Chemical.  (G)  Amidoamine  ester  quat. 
Use/Production.  (S)  Feimc  softener, 
hair  conditioner.  Prod,  range: 

Confidential. 

P 93-1020  [ 

Manufacturer.  Confidential. 

Chemical.  (G)  Amidoamine  ester  quat. 

Use/Production.  (S)  Fabric  softener, 
hair  conditioner.  Prod,  range: 
Confidential. 


P 03-1027 

Manufacturer.  ConfidentiaL 

Chemical.  (G)  Amidoamine. 

Use/Production.  (S)  Fabric  softener, 
hair  conditioner.  Prod,  range: 
Confidential. 

P 93-1020 

Manufacturer.  Confidential. 

Chemical.  (G)  Cycloaliphatic  diamine. 

Use/Production.  (G)  Open, 
nondispersive.  Prod,  range: 
Confidential. 


P  93-1029 

Manufacturer.  ConfidentiaL 

Chemical.  (S)  Alkoxylated 
alkylphenol. 

Use/ Production.  (G)  Gasoline  additive 
(intermediate).  Prod,  range: 
Confidential. 

P 93-1030 

Importer.  Confidential. 

Chemical.  (G)  Polyol  resin. 

Use/Import.  (G)  Ingredient  for  copier 
toner  and  copier  developer.  Import 
range:  Confidential. 

P  93-1031 

Manufacturer.  Confidential. 
Chemical.  (G)  Poly  amine  poly  amide 
Use/Production.  (S)  Fiberglass 
lubricant.  Prod,  range:  Confiderttiai. 

P  93-1032 

Manufacturer.  Amoco  Chemical 
Company. 

Chemical.  (G)  Polyphthalamide. 

Use/Production.  (G)  Manufacture  of 
molded  parts,  polymer  intermediate 
extruded  shapes.  Prod,  range: 
Confidential. 

P 93-1033 

Importer.  Evode-Taimer,  Inc. 

Chemical.  (G)  Prepoljoner  of  polyester 
resin  and  aromatic  isocanate. 

Use/Import.  (S)  Reactive  hot  mehs  for 
automobile  industry  and  textiles 
industry.  Import  range:  10.000-20,000 
kg/yr. 

P  93-1034 

Importer.  Evode-Tanner,  Inc. 

Chemical.  (G)  Prepolymer  of  polyester 
resin  and  aromatic  isocyanate. 

Use/Import.  (S)  Feactive  hot  melts  for 
automobile  industry  and  textiles 
industry.  Import  range:  10,000-20,000 
kg/yr. 

P93-103B 

Importer.  Evode-Tanner,  Inc.. 

Chemical.  [G)  Prepolymer  of  polyester 
resin  and  aromatic  isocyanate. 

Use/Import.  (S)  Reactive  hot  melts  for 
automobile  industry  and  textiles 
industry.  Import  range:  10,000-2,000 
kg/yr. 

P  93-1036 

Manufacturer.  Reidihoid  Chemicals. 
Inc. 

Chemical.  (G)  Polyu:«thane  resin. 

Use/Production.  (G)  Hot  melt 
adhesive.  Prod,  range:  ConfidentiaL 

P  93-1037 

Manufacturer.  ConfidentiaL 
Chemical.  (S)  Phenol.  4,4'-(1.3- 

phenylenebis(l-methylethylidene))bi8- 

(QQ). 
Use/Production.  (G)  Phenolic 

intermediate.  Prod,  range:  Confidential. 
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P93-10M 

Importer.  Ciba-Geigy  Corporation. 

Chemical.  (G)  Cyclohexane,  5- 
isoyanato-l-(isocyanatomethyl)-l,3,3- 
trimethyl-homopolymer. 

Use/Import.  (S)  Resin  component  for 
soldermask  for  production  on  printed 
wiring  boards.  Import  range: 
ConRdential. 

Pn-1039 

Manufacturer.  American  Polymers 
Corporation. 

Chemical.  (G)  Aliphatic  polyurethane 
coating. 

Use/Production.  (S)  Waterproofing 
coating  substrate  coating.  Prod,  range: 
Confidential. 

P  93-1040 

Manufacturer.  Confidential. 

Chemical.  (G)  Polyester  urethane 
polymer. 

Use/Production.  (G)  Adhesive  for 
flexible  substrates.  Prod,  range: 
Confidential. 

Dated:  September  13. 1993. 
George  A.  Bonina. 

Acting  Director,  Information  Management 
Division.  Office  of  Pollution  Prevention  and 
Toxics. 

IFR  Doc  93-22787  Filed  9-16-93;  845  am) 

BtLLMQ  CODE  KM-SO-F 


FEDERAL  COMMUNICATIONS 
COMMISSION 

Public  Information  Collection 
Requirements  Approved  by  the  Office 
of  Management  and  Budget 

September  9. 1993. 

The  following  information  collection 
requirements  have  been  approved  by  the 
Office  of  Management  and  Budget  as 
required  by  the  Paperwork  Reduction 
Act  of  1980.  (44  U.S.C.  3507).  For 
further  information,  contact  Judy  Boley. 
Federal  Communications  Commission. 
(202) 632-0276. 
OMB No.  3060-0057 
Title:  Specialized  Mobile  Radio  System 

(SMRS)  End  User  Survey  A  new 

survey  has  been  approved  for  use 

through  10/31/93. 

OMB  No.  3060-0084 

Title:  Ownership  Report  for 
Noncommercial  Educational 
Broadcast  Station 

Form  No.:  FCC  323-E.  The  approval  on 
FCC  323-E  has  been  extended 
through  4/30/96.  The  November  1990 
edition  with  the  previous  OMB 
expiration  date  of  4/30/93  will  remain 
in  use  until  updated  forms  are 
available. 

OMB  No..- 3060-0107 


Title:  Private  Radio  Application  for 
Renewal,  Reinstatement  and/or 
Notification  of  Change  to  License 
Information 

Form  No.:  FCC  405-A.  A  revised 
application  form  FCC  405-A  has  been 
approved  for  use  through  5/31/96. 
The  current  edition  of  the  form  is  June 
1993. 

OMB  No.  3060-0443 

Title:  Conditional  Temporary 
Authorization  to  Operate  a  Part  90 
Radio  Station 

Form  No.:  FCC  572-C.  The  approval  on 
FCC  572-C  has  been  extended 
through  5/31/96.  The  June  1990 
edition  with  the  previous  OMB 
expiration  date  of  5/31/93  will  remain 
in  use  until  updated  forms  are 
available. 

OMB  No.  3060-0061 

Title:  Annual  Report  of  Cable  Television 
Systems.  Schedule  A 

Form  No.:  FCC  325.  The  approval  on 
FCC  325  has  been  extended  through 
4/30/96.  The  Schedule  A  for  Year 
1992  with  the  previous  OMB 
expiration  date  of  4/30/93  will  remain 
in  use  until  updated  forms  are 
available. 

OMB  No.:  3060-0009 

Title:  Application  for  Consent  to 
Assignment  of  Broadcast  Station 
Construction  Permit  or  License  or 
Transfer  of  Control  of  Corporation 
Holding  Broadcast  Station 
Construction  Permit  or  License 

Form  No.:  FCC  316.  A  revised 
application  form  FCC  316  has  been 
approved  for  use  through  4/30/96. 
The  June  1987  edition  with  the 
previous  OMB  expiration  date  of  4/ 
30/90  will  remain  in  use  until  revised 
forms  are  available. 

OMB  No.  3060-0130 

Title:  Private  Fixed,  Mobile,  and 
Radiolocation  Services. 
Supplementary  Information  to  FCC 
Form  574 

Form  No.:  FCC  574-B.  The  approval  on 
FCC  574-B  has  been  extended 
through  8/31/96.  The  October  1982 
edition  with  the  previous  OMB 
expiration  date  of  9/30/87  will  remain 
in  use  until  updated  forms  are 
available. 

OMB  No.  3060-0139 

Title:  Request  for  Antenna  Height 
Clearance  and  Obstruction  Marking 
and  Lighting  Specifications 

Form  No.:  FCC  854.  A  revised  request 
form  FCC  854  has  been  approved  for 
use  through  8/31/96.  The  May  1992 
edition  with  the  previous  OMB 
expiration  date  of  4/30/95  will  remain 


in  use  until  revised  forms  are 

available. 
William  F.  Caion, 
Acting  Secretary. 

jFR  Doc.  93-22746  Filed  9-16-93;  8:45  am) 
MLUNG  CODE  e712-01-M 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Centers  for  Disease  Control  and 
Prevention 

[CDC-362] 

Announcement  of  Cooperative 
Agreement  to  the  Pan  American  Health 
Organization 

Summary 

The  Centers  for  Disease  Control  and 
Prevention  (CDC),  announces  the 
availability  of  funds  for  fiscal  year  (FY) 
1993  for  a  sole  source  cooperative 
agreement  with  the  Pan  American 
Health  Organization  (PAHO)  to  identify 
improved  methods  of  reaching  and 
sustaining  high  immunization  coverage, 
interrupting  disease  transmission,  and 
improving  vaccine  preventable  diseases 
surveillance  for  the  Americas. 
Approximately  $160,000  will  be 
available  in  FY  1993  to  support  this 
project.  It  is  expected  the  award  will 
begin  on  September  30,  1993,  for  a  12- 
month  budget  period  within  a  3-year 
project  period.  Funding  estimates  may 
vary  and  are  subject  to  change. 
Continuation  awards  within  the  project 
period  will  be  made  on  the  basis  of 
satisfactory  progress  and  availability  of 
funds. 

The  purpose  of  this  cooperative 
agreement  is  to  stimulate  high-quality 
operational  and  applied  research  to 
improve  diagnosis,  surveillance,  and 
prevention  of  vaccine  preventable 
diseases  in  the  region  of  the  Americas. 

The  CDC  will  collaborate  in  the 
design  of  research  protocols,  the 
analysis  and  interpretation  of  data 
generated  from  each  project,  and  in  the 
preparation  of  reports  and  manuscripts. 
The  CDC  will  also  provide  other 
technical  assistance  in  support  of  each 
project,  as  needed. 

The  Public  Health  Service  (PHS)  is 
committed  to  achieving  the  health 
promotion  and  disease  prevention 
objectives  of  Healthy  People  2000,  a 
PHS-led  national  activity  to  reduce 
morbidity  and  mortality  and  improve 
the  quality  of  life.  This  announcement 
is  related  to  the  priority  area  of 
Infectious  Diseases.  (For  ordering  a  copy 
of  Healthy  People  2000,  see  the  section 
WHERE  TO  OBTAIN  ADDITIONAL 
INFORMATION.) 
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Authority 

This  program  is  authorized  under 
sections  301(a)  and  307  of  the  Public 
Health  Service  Act  (42  U.S.C.  241(a)  and 
2421),  as  amended. 

Eligible  Applicant 

Assistance  will  be  provided  only  to 
PAHO  for  this  project.  No  other 
applications  are  solicited.  The  Program 
Announcement  and  application  kit  have 
been  sent  to  PAHO. 

PAHO  is  the  most  appropriate  and 
qualified  agency  to  conduct  the 
activities  under  this  cooperative 
agreement  because: 

A.  PAHO  coordinates  international 
health  activities  for  countries  and 
territories  of  the  Americas.  Their  access 
to  member  states  and  their  public  health 
programs  is  unique  in  this  region. 

B.  The  proposed  program  is  strongly 
supportive  of  and  directly  related  to  the 
achievement  of  PAHO  and  CDC/ 
National  Immunization  Program 
research  and  development  programs  in 
vaccine  preventable  diseases  and 
surveillance. 

Executive  Order  12372  Review 

The  application  is  not  subject  to 
review  under  Executive  Order  12372, 
Intergovernmental  Review  of  Federal 
Programs. 

Public  Health  System  Reporting 
Requirement 

This  program  is  not  subject  to  the 
Public  Health  System  Reporting 
Requirements. 

Catalog  of  Federal  Domestic  Assistance 
Number 

The  Catalog  of  Federal  Domestic 
Assistance  Number  for  this  program  is 
93.185,  Immunization  Research, 
Demonstration,  Public  Inforaiation,  and 
Education,  Training,  and  Clinical  Skills 
Improvement  Projects. 

Where  To  Obtain  Additional 
Information 

If  you  are  interested  in  obtaining 
additional  information  regarding  this 
project,  please  refer  to  Program 
Announcement  Number  362  and  contact 
Eddie  Wilder,  Senior  Grants 
Management  Specialist,  Grants 
Management  Branch,  Procurement  and 
Grants  Office,  Centers  for  Disease 
Control  and  Prevention  (CDC).  255  East 
Paces  Ferry  Road,  NE.,  Mailstop  E-16, 
Atlanta,  Georgia  30305,  telephone  (404) 
842-6805. 

A  copy  of  Healthy  People  2000  (Full 
Report,  Stock  No.  017-001-00474-0)  or 
Healthy  People  2000  (Summary  Report, 
Stock  No.  017-001-00473-1)  referenced 
in  the  SUMMARY  may  be  obtained 
through  the  Superintendent  of 


Documents,  Government  Printing 
Office,  Washington,  DC  20402-9325. 
telephone  (202)  783-3238. 

Dated:  September  13, 1993. 
Robert  L.  Foster, 

Acting  Associate  Director  for  Management 
and  Operations,  Centers  for  Disease  Control 
and  Prevention  (CDC). 
[PR  Doc.  93-22733  Filed  9-16-93;  845  am) 

BttXINQ  COOC  41«»-1»-P 


Food  and  Drug  Administration 
[Docket  No.  93F-0297] 

Hoechst  Celanese  Corp.;  Rling  of 
Food  AddHlve  Petition 

AGENCY:  Food  and  Drug  Administration, 

HHS. 

ACTION:  Notice. 

SUMMARY:  The  Food  and  Drug 
Administration  (FDA)  is  announcing 
that  Hoechst  Celanese  Corp.  has  filed  a 
petition  proposing  that  the  food  additive 
regulations  be  amended  to  provide  for 
the  safe  use  of  N-l4- 
(aminocarbonyl)phenyll-4-(ll-(((2.3- 
dihydro-2-oxo-lH-benzimidazol-5- 
yl)aminolcarbonyl]-2- 
oxopropyl]azo]benzamide  (C.I.  Pigment 
Yellow  181)  as  a  colorant  for  all 
polymers. 

DATES:  Written  comments  on  the 
petitioner's  environmental  assessment 
by  October  18,  1993. 
ADDRESSES:  Submit  written  comments 
to  the  Dockets  Management  Branch 
(HFA-305).  Food  and  Drug 
Administration,  rm.  1-23,  12420 
ParklawTi  Dr.,  Rockville,  MD  20857. 
FOR  FURTHER  INFORMATION  CONTACT: 
Richard  H.  White,  Center  for  Food 
Safety  and  Applied  Nutrition  (HFS- 
216),  Food  and  Drug  Administration, 
200  C  St.  SW.,  Washington,  DC  20204, 
202-254-9511. 

SUPPLEMENTARY  INFORMATION:  Under  the 
Federal  Food,  Drug,  and  Cosmetic  Act 
(sec.  409(b)(5)  (21  U.S.C.  348(b)(5))), 
notice  is  given  that  a  food  additive 
petition  (FAP  3B4393)  has  been  filed  by 
Hoechst  Celanese  Corp.,  500 
Washington  St.,  Coventry,  RI 02816.  The 
petition  proposes  to  amend  the  food 
additive  regulations  in  §  178.3297 
Colorants  for  polymers  (21  CFR 
178.3297) 

to  provide  for  the  safe  use  of  N-[4- 
(aminocarbonyl)phenyll-4-l[l-(l(2,3- 
dihydro-2-oxo-lH-benzimiciazol-5- 
yl)amino]carbonyll-2- 
oxopropyUazolbenzamide  (C.I.  Pigment 
Yellow  181)  as  a  colorant  for  all 
polymers. 

Tne  potential  environmental  impact 
of  this  action  is  being  reviewed.  To 


encourage  public  participation 
consistent  with  regulations  promulgated 
under  the  National  Environmental 
Policy  Act  (40  CFR  1501.4  (b)),  the 
agency  is  placing  the  environmental 
assessment  submitted  with  the  petition 
that  is  the  subject  of  this  notice  on 
public  display  at  the  Dockets 
Management  Branch  (address  above)  for 
public  review  and  comment.  Interested 
persons  may,  on  or  before  October  18. 
1993,  submit  to  the  Dockets 
Management  Branch  (address  above) 
written  comments.  Two  copies  of  any 
comments  are  to  be  submitted,  except 
that  individuals  may  submit  one  copy. 
Comments  are  to  be  identified  with  the 
docket  number  found  in  brackets  in  the 
heading  of  this  document.  Received 
comments  may  be  seen  in  the  office 
above  between  9  a.m.  and  4  p.m.. 
Monday  through  Friday.  FDA  will  also 
place  on  public  display  any 
amendments  to,  or  comments  on,  the 
petitioner's  environmental  assessment 
without  farther  announcement  in  the 
Federal  Register.  If,  based  on  its  review, 
the  agency  finds  that  an  environmental 
impact  statement  is  not  required  and 
this  petition  results  in  a  regulation,  the 
notice  of  availability  of  the  agency's 
finding  of  no  significant  impact  and  the 
evidence  supporting  that  finding  will  be 
published  with  the  regulation  in  the 
Federal  Register  in  accordance  with  21 
CFR  25.40(c). 

Dated;  September  7,  .1993. 
Fred  R.  Shank. 

Director,  Center  for  Food  Safety  and  Applied 
Nutrition. 
[FR  Doc.  93-22678  Filed  9-1*6-93;  845  am] 

BIUJNG  CODE  4160-01-F 


[Docket  No.  93F-0276] 

Petrotlte  Corp.;  Rling  of  Food  Additive 
Petition 

AGENCY:  Food  and  Drug  Administration. 

HHS. 

ACTION:  Notice. 

SUMMARY:  The  Food  and  Drug 
Administration  (FDA)  is  announcing 
that  Petrolite  Corp.,  has  filed  a  petition 
proposing  that  the  food  additive 
regulations  be  amended  to  provide  for 
the  safe  use  of  ethoxylated  primary 
linear  alcohols  of  greater  than  10 
percent  ethylene  oxide  by  weight  having 
molecular  weights  of  390  to  7,000  for 
use  as  components  of  food  packaging 
adhesives. 

DATES:  Written  comments  on 
petitioner's  environmental  assessment 
by  October  18, 1993. 
ADDRESSES:  Submit  written  comments 
to  the  Dockets  Management  Branch 
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(HFA-305).  Food  and  Drug 
Administration,  rai  1-23.  12420 
Parklawn  Dr.,  Rockville.  MD  20857. 

FOR  FURTHER  MTORMATKM  CONTACT: 
Julius  Smith,  Center  for  Food  Safety  and 
Applied  Nutrition  (HFS-216).  Food  and 
Drug  Administration.  200  C  St.  SW.. 
Washington.  DC  20204.  202-254-9500 

SUPPLEMENTARY  INFORMATION:  Under  the 
Federal  Food.  Drug,  and  Cosmetic  Act 
(sec.  409(b)(5).  (21  U.S.C.  348(b)(5))). 
notice  is  given  that  a  petition  (FAP 
3B4390)  has  been  filed  by  Petrolite 
Corp.,  369  Marshall  Ave..  St.  Louis.  MO 
63119-1897.  The  petition  proposes  to 
amend  the  food  additive  regulations  to 
provide  for  the  safe  use  of  ethoxylated 
primary  linear  alcohols  of  greater  than 
10  percent  ethylene  oxide  by  weight 
having  molecular  weights  of  390  to 
7.000  for  use  as  components  of  food 
packaging  adhesives. 

The  potential  environmental  impact 
of  this  action  is  being  reviewed.  To 
encourage  pubhc  participation 
consistent  with  regulations  promulgated 
under  the  National  Environmental 
Policy  Act  (40  CFR  1501.4(b)).  the 
agency  is  placing  the  environmental 
assessment  submitted  with  the  petition 
that  is  the  subject  of  this  notice  on 
public  display  at  the  Dockets 
Management  Branch  (address  above)  for 
public  review  and  comment.  Interested 
persons  may.  on  or  before  October  18. 
1993,  submit  to  the  Dockets 
Management  Branch  (address  above) 
written  comments.  Two  copies  of  any 
comments  are  to  be  submitted,  except 
that  individuals  may  submit  one  copy. 
Comments  are  to  be  identified  with  the 
docket  number  found  in  brackets  in  the 
heading  of  this  document.  Received 
comments  may  be  seen  in  the  office 
above  between  9  a.m.  and  4  p.m., 
Monday  through  Friday.  FDA  will  also 
place  on  public  display  any 
amendments  to.  or  comments  on,  the 
petitioner's  environmental  assessment 
without  further  announcement  in  the 
Federal  Register.  If.  based  on  its  review, 
the  agency  finds  that  an  environmental 
impact  statement  is  not  required  and 
this  petition  results  in  a  regulation,  the 
notice  of  availabihty  of  the  agency's 
finding  of  no  significant  impact  and  the 
evidence  supporting  that  finding  will  be 
published  with  the  regulation  In  the 
Federal  Register  in  accordance  with  21 
CFR  25.40(c). 

Dated:  September  7. 1993. 
Fred  R.  Shank, 

DinctOT.  Center  for  Pood  Safety  and  Applied 

Nutrition. 

[FR  Doc  93-22677  Filed  9-lfr-93;  8:45  am] 
BiUJNQ  COM  41M-«t-r 


[Docket  Na  93N-0330] 

Drug  Export;  Novantrone 
(Mttoxantrone  Hydroctilorlde) 
Concentrate  for  ln|ectlon,  2  ing^mL,  10 
mgMBl 

AGENCY:  Food  and  Drug  Administration. 

HHS. 

ACTION:  Notice. 

SWdMARY:  The  Food  and  Drug 
Administration  (FDA)  is  announcing 
that  Immunex  Corp.  has  filed  an 
apphcation  requesting  approval  for  the 
export  of  the  human  drug  Novantrone 
(mitoxantrone  hydrochloride) 
Concentrate  for  Injection,  10  mg/vial,  to 
the  United  Kingdom  (for  transshipment 
to  Belgium.  Luxembourg,  and  the 
Netherlands)  and  to  Germany  (for 
transshipment  to  Austria). 
A00RES8E8:  Relevant  information  on 
this  application  may  be  directed  to  the 
Dockets  Management  Branch  (HFA- 
305),  Food  and  Drug  Administration, 
rm.  1-23, 12420  Parklawn  Dr.. 
Rockville.  MD  20857,  and  to  the  contact 
person  identified  below.  Any  future 
inquiries  concerning  the  export  of 
human  drugs  under  the  Drug  Export 
Amendments  Act  of  1986  should  also  be 
directed  to  the  contact  person. 
FOR  FURTHER  INPORMATKM  CONTACT: 
James  E.  Hamilton,  Division  of  Drug 
Labeling  CompUance  (HFD-313),  Center 
for  Drug  Evaluation  and  Research,  Food 
and  Drug  Administration,  5600  Fishers 
Lane,  Rockville,  MD  20857,  301-594- 
2073. 

SUPPt^MENTARY  MFORMATION:  The  drug 
export  provisions  in  section  802  of  the 
Federal  Food,  Drug,  and  Cosmetic  Act 
(the  act)  (21  U.S.C.  382)  provide  that 
FDA  may  approve  applications  for  the 
export  of  drugs  that  are  not  currently 
approved  in  &e  United  States.  Section 
802(b)(3)(B)  of  the  act  sets  forth  the 
requirements  that  must  be  met  in  an 
application  for  approval.  Section 
802(b)(3)(C)  of  the  act  requires  that  the 
agency  review  the  application  within  30 
days  of  its  filing  to  determine  whether 
the  requirements  of  section  802(b)(3)(B) 
have  been  satisfied.  Section  802(b)(3)(A) 
of  the  act  requires  that  the  agency 
publish  a  notice  in  the  Federal  Register 
vnthin  10  days  of  the  filing  of  an 
apphcation  for  export  to  facihtate  public 
participation  in  its  review  of  the 
application.  To  meet  this  requirement 
the  agency  is  providing  notice  that 
Immunex  Corp.,  51  University  St., 
Seattle,  WA  98101,  has  filed  an 
application  requesting  approval  for  the 
export  of  the  human  drug  Novantrone 
(mitoxantrone  hydrochloride) 
Concentrate  for  Injection,  10  mg/vial,  to 
the  United  Kingdom  (for  transshipment 


to  Belgium,  Luxembourg,  and  the 
Netherlands)  and  to  Germany  (for 
transshipment  to  Austria).  The  firm  has 
approval  for  Novantrone  Concentrate  for 
Injection  in  the  following  sizes:  20  mg/ 
vial.  25  mg/vial,  and  30  mg/vial. 
Novantrone  is  an  antineoplastic  agent 
indicated  in  the  treatment  of  advanced 
breast  cancer,  non-Hodgkin*s 
lymphoma,  and  adult  acute  non- 
lymphocytic  leukemia.  The  application 
was  received  and  filed  in  the  Center  for 
Drug  Evaluation  and  Research  on 
August  24,  1993,  which  shall  be 
considered  the  filing  date  for  purposes 
of  the  act. 

Interested  persons  may  submit 
relevant  information  on  the  application 
to  the  Dockets  Management  Branch 
(address  above)  in  two  copies  (except 
that  individuals  may  submit  single 
copies)  and  identified  with  the  docket 
number  found  in  brackets  in  the 
heading  of  this  document.  These 
submissions  may  be  seen  in  the  Dockets 
Management  Branch  between  9  a.m.  and 
4  P-m..  Monday  through  Friday. 

The  agency  encourages  any  person 
who  submits  relevant  information  on 
the  application  to  do  so  by  September 
27,  1993,  and  to  provide  an  additional 
copy  of  the  submission  directly  to  the 
contact  person  identified  above,  to 
facilitate  consideration  of  the 
information  during  the  30-day  review 
period. 

This  notice  is  issued  under  the 
Federal  Food,  Drug,  and  Cosmetic  Act 
(sec.  802  (21  U.S.C.  382))  and  under 
authority  delegated  to  the  Commissioner 
of  Food  and  Drugs  (21  CFR  5.10)  and 
redelegated  to  the  Center  for  Drug 
Evaluation  and  Research  (21  CFR  5.44). 

Dated:  September  2. 1993. 
Channa  A.  Komior, 

Acting  Director.  Office  of  Compliance,  Center 
for  Drug  Evaluation  and  Research. 
(FR  Doc.  93-22742  Filed  9-16-93;  8:45  am] 
BILUNQ  COOC  41W-91-F 


National  Inatitutaa  of  HeaHh 

National  Inatituta  on  Deafneaa  and 
Other  Communication  Diaordara; 
Meeting  of  an  Ad  Hoc  Subcommittee  of 
the  National  Deafneaa  and  Other 
Communication  Diaordara  Adviaory 
Council 

Pursuant  to  Public  Law  92-463. 
notice  is  hereby  given  of  a  meeting  of  an 
ad  hoc  subcommittee  of  the  National 
Deafiiess  and  Other  Commimication 
Disorders  Advisory  Coimcil  on 
September  16. 1993.  The  meeting  will 
be  held  as  a  telephone  conference  call 
in  room  430. 6120  Executive  Boulevard. 
Rockville.  Maryland. 


The  meeting  will  be  open  to  the 
pubhc  from  8:30  a.m.  to  adjournment  at 
approximately  12:30  p.m.  The  meeting 
is  being  held  to  discuss  concept 
clearance  of  "Communication  Disorders 
Subsequent  to  Congenital 
Toxoplasmosis  Infection;  A  Population- 
Based  Study." 

Further  information  concerning  the 
meeting  may  be  obtained  from  Ms.  Anne 
Summer.  National  Institute  on  Deafness 
and  Other  Communication  Disorders, 
National  Institutes  of  Health,  9000 
Rockville  Pike,  Building  31.  room  3C02, 
Bethesda,  Maryland  20892.  301-402- 
0495.  A  summary  of  the  meeting  and 
roster  of  the  members  may  also  be 
obtained  from  her  office.  For 
individuals  who  plan  to  attend  and 
need  special  assistance  such  as  sign 
language  interpretation  or  other 
reasonable  accommodations,  please 
contact  Ms.  Sumner. 

This  notice  is  being  published  less 
than  15  days  prior  to  the  meeting  due 
to  the  difficulty  of  coordinating  the 
attendance  of  members  because  of 
conflicting  schedules. 

(Catalog  of  Federal  Domestic  Assistance 
Program  No.  93.173  Biological  Research 
Related  to  Deafness  and  Other 
Conununication  Disorders) 

Dated:  September  9, 1993. 
Susan  K.  Feldman, 
Committee  Management  Officer,  NIH. 
IFR  Doc.  93-22688  Filed  9-16-93;  8:45  ami 

BILUNQ  CODE  4140-01-M 


Public  Health  Service 

Agency  Forms  Submitted  to  the  Office 
of  Management  and  Budget  for 
Clearance 

Each  Friday  the  Public  Health  Service 
(PHS)  publishes  a  list  of  information 
collection  requests  it  has  submitted  to 
the  Office  of  Management  and  Budget 
(0MB)  for  clearance  in  compliance  with 
the  Paperwork  Reduction  Act  (44  U.S.C. 
chapter  35).  The  following  requests  have 
been  submitted  to  0MB  since  the  list 
was  last  published  on  Friday, 
September  10,1993. 

Copies  of  the  information  collection 
requests  may  be  obtained  by  caUing  the 
PHS  Reports  Clearance  Officer  on  (202) 
690-7100. 

1.  HHS/Payment  Management  System 
Forms — 0937-0200-The  Payment 
Management  System  (PMS)  is  used  to 
make  advance  or  reimbursement 
payments  to  grantees.  It  serves  in  place 
of  the  SF-270.  The  PMS-272  is  used  to 
monitor  cash  advances  made  to  grantees 


and  to  collect  disbursement  data.  It 
serves  in  place  of  the  SF-272. 
Respondents:  State  or  local 
governments,  Businesses  or  other  for- 
profit.  Non-profit  institutions.  Small 
businesses  or  organization;  Number  of 
Respondents:  11,000;  Number  of 
Responses  per  Respondent:  3.26; 
Average  burden  per  Response:  4.25 
hours;  Estimated  Annual  Burden: 
152,220  hours. 

2.  Studies  of  Immunotoxicity  in 
Occupational  Groups — New — A  number 
of  chemicals  to  which  U.S.  workers  are 
potentially  exposed  have  been  found  to 
be  immiuiotoxic.  The  data  collected  in 
these  studies  may  assist  in 
recommendations  regarding  the  safe 
level  of  exposure  to  specific  chemicals 
of  interest  and  in  formulating  guidelines 
for  risk  assessments  of  potential 
immunotoxins  based  on  the 
extrapolation  of  animal  data  to  humans. 
Respondents:  Individuals  or 
households;  Number  of  Respondents: 
600;  Number  Of  Responses  per 
Respondent:  1;  Average  Burden  per 
Response:  .5  hour;  Estimated  Annual 
Burden:  300  hours. 

3.  National  Survey  of  Ambulatory 
Surgery — New — The  National  Survey  of 
Ambulatory  Surgery  will  provide 
detailed  information  on  the  socio- 
demographics  of  ambulatory  surgery, 
the  volume  of  various  procedures,  and 
the  diagnoses  of  persons  being  treated  in 
hospitd-based  and  freestanding 
ambulatory  surgery  centers.  These  data 
will  be  available  in  written  reports  and 
on  public  tapes.  Respondents: 
Businesses  or  other  for-profit.  Non- 
profit institutions,  Number  of 
Respondents:  285;  Number  of  Responses 
per  Respondent:  619;  Average  Burden 
per  Response:  .1418  hour;  Estimated 
Annual  burden:  25,000  hours. 

Written  comments  and 
recommendations  for  the  proposed 
information  collections  should  be  sent 
within  30  days  of  this  notice  directly  to 
the  0MB  Desk  Officer  designated  below 
at  the  following  address:  Shannah  Koss, 
Human  Resources  and  Housing  Branch, 
New  Executive  Office  Building,  room 
3002,  Washington,  DC  20503. 

Dated:  September  13, 1993 
fames  Scanlon, 

Director.  Division  of  Data  Policy,  Office  of 
Health  Planning  and  Evaluation. 
[FR  Doc.  93-22748  Filed  9-16-93;  8:45  ami 
BHUNQ  COOE  41M-ir-M 


DEPARTMEMT  OP  HOUSING  AND 
URBAN  DEVELOPMENT 

Office  of  the  Assistant  Secretary  for 
Public  and  Indian  Housing 

[Docket  No.  N-92-3369;  FR-3180-N-02] 

Community  Development  Block  Grant; 
Program  for  Indian  Tribes  and  Alaskan 
Native  Villages;  Announcement  of 
Funding  Awards 

AGENCY:  Office  of  the  Assistant 

Secretary  for  Public  and  Indian 

Housing,  HUD. 

ACTION:  Announcement  of  funding 

awards. 

SUMMARY:  In  accordance  with  section 
102(a)(4)(C)  of  the  Department  of 
Housing  and  Urban  Development 
Reform  Act  of  1989.  this  announcement 
notifies  the  public  of  funding  decisions 
made  by  the  Department  in  a 
competition  for  funding  under  the 
Community  Development  Block  Grant 
Program  for  Indian  tribes  and  Alaskan 
native  villages  for  Fiscal  Years  1991  and 
1992.  The  announcement  contains  the 
names  and  addresses  of  the  award 
winners  and  the  amounts  of  the  awards. 
DATES:  September  17.  1993. 
FOR  FURTHER  INFORMATION  CONTACT: 
Bruce  Knott,  Director.  Housing 
Development  Division,  Office  of  Indian 
Housing,  Department  of  Housing  and 
Urban  Development,  451  Seventh  Street, 
SW.,  Washington,  DC  20410.  telephone 
(202)  708-0596.  The  TDD  number  for 
the  hearing  impaired  is  (202)  708-0850. 
(These  are  not  toll-free  numbers.) 

SUPPLEMENTARY  INFORMATION:  The 
purpose  of  the  competition  was  to 
provide  financial  assistance  to  Indian 
tribes  and  Alaskan  native  villages. 

The  awards  announced  in  this  Notice 
were  selected  for  funding  in  a 
competition  announced  in  a  Federal 
Register  Notice  published  on  April  7, 
1992,  at  57  FR  11852.  Applications  were 
scored  and  selected  for  funding  on  the 
basis  of  selection  criteria  contained  in 
that  Notice. 

In  accordance  with  section 
102(a)(4)(C)  of  the  Department  of 
Housing  and  Urban  Dlevelopment 
Reform  Act  of  1989  (Pub.  L.  101-235, 
approved  December  15. 1989).  the 
Department  is  publishing  the  names, 
addresses,  and  amounts  of  those  awards 
as  set  forth  at  the  end  of  this  notice. 

Dated:  September  10, 1993. 
loteph  ShuidiiMr, 

Assistant  Secretary  for  Public  and  Indian 
Housing. 
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INCWAN  Community  Development  Block  Grant  Program 


Grantee 


Grant  No. 


Amount 


Region  V 

Ftonda: 

MNXOSukee  Tribe  of  Indians  of  Rorida,  PO  Box  44021,  Miami,  FL  33144 

Seminole  Tribe  of  Rorida,  6073  Stirling  Road,  Hollywood,  R.  33024 

Maine: 

Indian  Towmship,  Passamaquoddy  Trit)e,  PO  Box  301,  Princeton.  ME  04668 

Michigan: 

Grand  Traverse  Band  of  Ottawa  and  Chippewa  Indians,  Route  1  Box  135,  Buttons  Bay.  Ml  49662 

Lac  Vieux  Desert  Band  of  Chippewa  Indians,  PO  Box  446-Choate  Road,  Watersmeet.  Ml  49969  . 
Minnesota: 

Bois  Forte  Reservation,  PO  Box  16.  Nett  Lake.  MN  55772  

Leech  Lake  Pesarvation.  Tnbal  Council,  Route  3  Box  100,  Cass  Lake,  MN  56633  _ 

Praine  Island  Tribal  Council.  5750  Sturgeon  Lake.  Welch.  MN  55089  

White  Earth  Reservation  Tribal  Council,  P.O.  Box  418,  White,  Earth.  MN  56591  


Total  Grant 

Mississippi: 

Mississippi  Band  of  Choctaw  Indians,  P  O.  Box  39350.  Philadelphia,  MS  39350  

New  York: 

Seneca  Nation  of  Indians.  PO  Box  1490  Route  438.  Irving,  NY  14081  

North  Carolina: 

Eastern  Band  of  Cherokee  Indians.  P.O.  Box  445,  Cherokee,  NC  28719 

Wisconsin: 

Bad  Riv«r  Chippewa  Tribe,  P.O  Box  39.  Odanah,  Wl  54861  

Forest  County  Potawatomi  Community.  P.O.  Box  345.  Crj^xJon,  Wl  54520  

Lac  Courte  Orailles  Band  of  Lake  Superior  Ojibwa  Indians.  Route  2  Box  2700,  Hayward.  Wl  54843 

Red  Cliff  Band  of  Lake  Supenor  Chippewa,  P.O.  Box  529.  BayfSeW.  Wl  54814 


B-92-SR-12-0101 
B-92-SR-1 2-0201 

&-91-SR-23-0101 

B-91-SR-26-0201 
B-92-SR-2e-0501 

B-91-SR-27-0101 
B-91-SR-27-O201 
B-91-SR-27-0301 
B-91-SR-27-0601 
B-92-SR-27-0601 


B-92-SR-28-0101 

B-92-SR-36-0201 

B-92-SR-37-O101 

B-91-SR-55-0101 
B-92-SR-55-0201 
B-91-SR-55-0401 
B-92-SR-55-0701 


$300.000  00 
300,000.00 

240,059  00 

300,000  00 
300.000  00 

300,000  00 

300.000  00 

$300,000.00 

276,941.00 

23,059.00 


300.000.00 

300.000.00 

300,000.00 

300.000  00 

300,000.00 
200.000  00 
300.000  00 
300,000  00 


The  location  of  grant  files  and  contact  person  for  any  information  regarding  Region  V  grants  listed  above  is;  Issac  Pimentel,  Director,  Housing 
and  Community  Development  Division,  Office  of  Indian  Programs,  Chicago  Regional  Office,  77  West  Jackson  Blvd.,  Chicago.  Illinois  60604 
Telephone  (312)  353-1683 


Region  VI 

Oklahoma: 

Apache  Tribe,  P  O.  Box  1220,  Anadartto.  OK  73005  ..„ 

Caddo  Tribe,  P.O.  Box  487.  Binger,  OK  73009  

Cherokee  Natkyi,  PO  Box  948.  Tahlequah.  OK  74465 

Cheyenne-Arapaho.  PO  Box  38.  Conctw,  OK  73022 

Chickasaw  Nation,  PO  Box  1548.  Ada.  OK  74820  

Creek  Nation,  PO  Box  580.  Okmulgee.  OK  74447 

Choctaw  Nation,  PO  Box  1210,  Durant,  OK  74702  

Comanche  Tribe,  PO  Box  908,  Lawton,  OK  83502 

Kaw  Tribe,  PO  Box  50,  Kaw  City,  OK  74641   

Kickapoo  Tribe,  PO  Box  70,  McLoud,  OK  74851  

Miami  Tnbe.  PO  Box  1326,  Miami.  OK  74355 

Osage  Nation.  627  Grandview,  Pawtmska.  OK  74056 

Otoe-Mssouria  Tribe.  Route  1,  Box  62,  Red  Rock.  OK  74651 
Ponca  Tribe,  Box  2,  White  Eagle.  Ponca  City.  OK  74601  


Total  grant  

Sac  &  Fox  Nation,  Route  2,  Box  246.  Stroud,  OK  75079  

Seneca-Cayuga  Tribe,  PO  Box  1283.  Miami.  OK  74355  

Seminole  Nation,  PO  Box  1496,  Wewoka,  OK  74884 

Tonkawa  Tnbe,  PO  Box  70,  Tonkawa,  OK  74653 

Wichita  Tribe,  PO  Box  729,  Anadarko,OK  73005 

Wyandotte  Tribe,  PO  Box  250.  Wyandotte,  OK  74370  

Iowa  Tribe  of  KS  4  NE,  Route  1,  Box  58-A,  White  Ckxxl,  KS  66094 

Sac  &  Fox  Nation  of  KS,  Rural  Route  1.  Box  60,  Resewe.  KS  66434 

Louisiana: 

Chitimacha  Tribe.  PO  Box  661.  Charenton,  LA  80523-6691  

Missouri: 

Eastem-Shawnee  Tribe,  PO  Box  350,  Seneca  MO  64865  

Texas: 

Alabama-Coushattta  Tribe  of  Texas.  Route  3.  Box  640.  Livingston,  TX  77351 


&-92-SR-40-0010 
B-92-SR-40-001 1 
B-91-SR-40-0007 
B-92-SR^0-0003 
B-92-SR-40-0007 
B-92-SR-40-0012 
B-91-SR^O-O001 
B-91-SR-4O-0005 
&-91-SR-40-0009 
B-92-SR-40-0009 
B-91-SR-40-0006 
B-91-SR-40-0002 
B-92-SR-40-0008 
B-91-SR-40-0010 
B-92-SR-40-O001 


B-92-SR-40-0004 
B-91-SR^0-0004 
B-92-SR^«W)002 
B-92-SR-40-0006 
B-91-SR-40-0008 
B-91-SR^O-0003 
B-91-SR-2(M)001 
B-92-SR-20-0001 

B-91-SR-22-0001 

B-92-SR^40-0005 

B-92-SR-48-0001 


384,761  00 
400.000  00 
700.000.00 
500,000.00 
700,000.00 
700.000.00 
700,000.00 
418,500.00 
355.826  00 
400,000  00 
400.000.00 
404.000.00 
271.865.00 
392,214.00 
7.786  00 


400.000.00 
445,603.00 
400.000.00 
500.000  00 
384.762.00 
400,000.00 
400,000.00 
400,000.00 
400,000.00 

351.460.00 

160,223.00 

400,000.00 


The  location  of  grant  files  and  contact  persons  for  any  infoimation  reganJing  the  grsrtts  listed  above  is:  Jules  VaWez.  Oklahoma  City  Office  In- 
dian  Programs  Division,  200  N.W.  5th.  Oklahoma  City,  OK  73102-3202.  Telephone  (405)  231-5968 


Region  VIN 

Montana: 

Assiniboine  &  SkMJX  Tribes.  PO  Box  1027,  Poplar,  MT  59255 


B-91-SR-3O-0005 


773,298  00 


FMterai  Regirter  /  Vol.  sa.  No.  179  /  Fri^y.  Septtmber  17.  1993  /  ^4o^kes 
tNOlAM  COMMUNiTY  DEVELOPMENT  &.OCM  GAMCT  PROGRAM— Continijed 


Grantee 


BlacWeet  Tribe,  PO  Box  860.  Browning,  MT  59417  

Chippewa  Cree  Tribe.  PO  Box  544.  Box  Elder,  MT  59521  

Fort  Belknap  Trte,  PO  Box  66.  Hartem,  MT  59526 

Nofthem  Cheyenne  Tnbe.  PO  Bon  128.  Lame  Deer.  MT  59043 

Saftsh  &  Kootenai  Tr«>es,  PO  Box  38.  Pablo.  MT  59855  

Nebraska: 

Onaha  Trtoe.  Macy.  NE  68039 

North  Daiiota: 

Oevits  Lake  Skxm  Tnbe,  Fort  Totten,  ND  58335 

Thne  Atfihated  Tnbes  HC  3  Bo*  2.  New  Town.  ND  58763 


Turtle  Moontam  Band  ol  Chippewa  Indians.  PO  Box  900.  Betoourt,  ND  58316 
South  Daiiota: 

Cheyenne  Riv«f  Sioux  lifbe.  POBox  590,  Eagle  Butte,  SD  57625 

Sisseloo-Wahpelon  Stoun  Tnbe.  PO  Box  509.  Agency  Village.  SD  57262  

Yanhton  Skjuji  Tribe,  PO  Box  261,  Marty,  SD  57361  

VVyomng. 

Northern  Arapahoe  Tribe.  PO  Box  396.  Fort  Washakie,  WY  82514  _ 


Total  grant ~ 

Shoshone  Tribe.  PO  Box  538,  Fort  Washakie.  WY  82514 


Utah: 


Ute  Indian  Tribe.  PO  Box  190,  Fort  Duchesne.  UT  84026  ... 
Souttiern  U»e  Tribe,  PO  Box  737.  Ignacio.  Cokxado  81 137 


Grant  No. 


Amount 


B-ei-SR-30-0004 
B-91-SR-3O-O002 
B-91-SR-30-0001 
B-92-SR-30-0003 
B-92-SR-30-0006 

B-92-SR-31 -0QQ2 

B-91-SR-3e-0002 
B-91-SR-38-0001 
B-92-SR-38-0003 

B^VSR-«6-0007 

B-a2^SR-46-0006 
&-^-SR-46~0004 

B-9-SR-56-0001 
B-9a-SR-56-0001 


B-^-SR-56-0002 

B-92-SR-49-0001 
B-92-SR-08-0001 


800,000  00 
500,000.00 
800,000.00 
800,000.00 
600.060.00 

35SJ»50.00 

738,260  00 
800,000.00 
t20,482.00 

350.000  00 
800,000  00 
600.000.00 

397.442  00 
402,568.00 
800,000.00 


800,000.00 

400,000.00 
S400.000.00 


The  location  ol  grant  files  and  contact  person  tor  any  mhxmatioo  regaiding  the  graats  listed  above  is:  Frank  Pad*a.  Chie*.  Housng  and  Co«»- 
munrty  Devek)pm€nt  Branch.  Office  of  Indian  Programs.  1405  Curto  SHeet  Denver,  Cokyado  80202-2349.  Telephone  (303)  844-6481. 


Region  IX 

Hu^apai.  PO  Box  179,  Peach  Springs.  AZ  86434 

Kaibab-Paiute.  H.C.  65  Box  2,  Fredonia,  AZ  86022 
Nav^  Nation,  PO  Box  308,  V¥«dow  Rock,  AZ  86515  — 


Total  grant  — „ _.. 

Tohono  OOdham,  PO  Box  837, 


.1 


SeUs.AZ  85634 


Total  gran*  — _ _ 

White  Mountain,  PO  Box  700,  Whiteriver.  AZ  85941 
Yavapai  Prescott,  530  E.  Merritt,  Prescott,  AZ  86301 

Gila  River,  PO  Box  97.  Sacaton.  AZ  85247 

Salt  River.  Route  1  Box  216.  Scottsdale.  AZ  85256  .. 


Imminent  Threat  Grantees— Arizona 


HavMupai,  PO  Box  10.  Supai,  AZ  86435 

San  Carlos.  PO  Box  O,  San  Cartas.  AZ  85550  — 
California: 

Manzanita.  PO  Box  130S,  Boulevafd.  CA  91905 

Santa  Ynez,  PO  Box  517,  Santa  Ynez.  CA  93460 

Jamul.  PO  Box  612.  Jamul.  CA  91935  

Rincon,  PO  Box  68,  Valley  Center,  CA  92082  

New  Mexico: 

San  Juan  Pueblo,  PO  Box  1099.  San  Juan  Puebto.  NM  87566 

Sandia  Puebto.  PO  Box  6008.  Bernalillo.  NM  87044  

Zuni  Puebk?.  PO  Box  339,  Zum,  NM  87327  

Laguna  Puebto,  PO  Box  194,  Laguna.  NM  87026  

Zia  Pueblo.  General  Delivery,  San  Ysidro.  NM  87327 

Imminent  Threat  Grantees    New  Mexico 
Tesujue  Puebto,  Route  11  Box  1.  Santa  Fe,  NM  87501  


B-91-SR-04-0819 
B-91-SR-04-0841 
B-91-SR-04-0877 
B-Q2-SR-04-0877 


B-91-SR-04n-0931 
B-92-SR-04-0931 


&-91-SR-04-0817 
B-91-SR-04-0871 
B-92-SR-04-0849 
B-92-SR-O4-0872 


B-92-SR-04-2504 
B-92-SR-04-2503 

8-91-SR-O6-0851 
B-91-SR-06-0808 
B-92-SR-06-0911 
B-92-SR-06-0867 

B-91-SR-36-O809 
B-91-SR-35-0906 
B-91-SR-35-0896 
B-92-SR-35-0868 
B-92-SR-35-0845 


B-92-SR-35-2502 


393,»47  00 

2>5,362  00 

4t3.000.00 

t. 740.000.00 


2.153.000.00 

1,672.113.00 

967.987.00 


2.640.100  00 
631.250  00 
520.500.00 
962.275.00 
357,491  00 


42.726.00 
22.8^5  00 

257,594.00 
720.500i)0 
600.853.00 
211.600.00 

285,840  00 
810.000  00 
710,879.00 
1.082.677.00 
786.600  00 


62.924.00 


The  tocation  of  grant  files  and  contact  person  for  any  infom«tk>n  regarding  the  grants  listed  above  is:  Gerak)  C.  Hammon.  Ind«n  Oograms  Of- 
fice, Two  Anzona  Center,  400  North  5th  Street,  Phoenix.  AZ  85004-2361 ,  Teleptoone  (602)  379-4197.  


Battle  Mountain,  PO  Box  138-13,  Battle  Mountain,  NV  89820  ... 

Duckwater  lnd«Bi,  PO  Box  68,  Duckwater.  NV  89314  

Pyramto  Late  Paiute,  PO  Box  256,  Nixon,  NV  89424 

Reno-Sparks.  98  Colony  Rd,  Reno,  NV  89502  

Washoe-Drassle,  919  HWY  396  South,  Cardneo/ille.  NV  89410 
Ywinglon  Paiula.  t7t  Campbell  Laie,  Yerington,  NV  89447  


B-91-SR-32-0807 
B-92-SR-32-0ei5 
B-92-SR-32-0864 
B-91-SR-32-0878 
B-92-SR-32-0889 
&-92-SR-32-0869 


803,348  00 
443.800.00 
784.500.00 
7T9.45e.OO 
704.666.00 
£62,230  00 
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Grantee 


Grant  No. 


Amount 


Imminent  Threat  Qrantaaa — Nevada 

PO  Box  219,  Owyhee,  NV  89832 


Duck  Valley  In 
California: 

Berry  Creek  Ranchena,  1 779  Mitctiell  Avenue.  Oroville,  CA  95965 

Big  Pine  Indian,  Box  700,  Big  Pine,  CA  93513 

Big  Sandy  Rancheria,  PO  Box  337,  Auberry,  CA  93602 

Blue  Lake  Ranchena,  PO  Box  428,  Blue  Lake.  CA  95525  

Cedanfllle  Rancheria,  PO  Box  126,  Cedarville.  CA  96013 

Chico  Rancheria,  3006  Esplanade,  Suite  G.  Chkx),  CA  95922 

Colusa  Rancheria,  PO  Box  8,  Colusa,  CA  95932  

Coyote  Valley,  PO  Box  39,  RedvMood  Valley,  CA  95470 

Hoopa  Valley,  PO  Box  1348,  Hoopa,  CA  95546  

Karok  Tribe,  PO  Box  1016,  Happy  Camp,  CA  96039  

Pit  River,  PO  Box  Drawer  1570,  Bumey,  CA  96013  

Robinson  Ranchena,  PO  Box  1119,  Nice,  CA  95464  

Rohnerville  Ranchena,  PO  Box  108,  Eureka,  CA  95502  

SnfNth  River  Rancheria,  PO  Box  239,  Smith  River,  CA  95567  

Smith  River  Ranchena,  PO  Box  239,  Smith  River,  CA  95567  

Susanville  Rancheria,  Drawer  U,  Susanville.  CA  96130  

Table  Bluff  Ranchena,  PO  Box  519.  Loleta,  CA  95551  

Trinidad  Rancheria,  PO  Box  630,  Tnnidad,  CA  95570 

Tule  River,  PO  Box  589,  Porterville,  CA  93258 

Grindstone  Rancheria,  PO  Box  63,  Elk  Creek,  CA  95939  

Yurok  Indian,  517  Third  St.,  Suite  21,  Eureka,  CA  95501  


B-91-SR-32-2006 

B-92-SR-06-0927 
B-91-SR-06-0831 
B-92-SR-06-0882 
B-92-SR-06-0892 
B-92-SR-06-0903 
B-91-SR-06-0918 
B-91-SR-06-0813 
B-92-SR-06-0824 
B-91-SR-06-0884 
B-92-SR-0^-0917 
B-92-SR-06-0904 
B-91-SR-06-0891 
B-92-SR-06-0823 
B-91-SR-06-0887 
B-92-SR-06-2005 
B-91-SR-06-0861 
B-92-SR-06-0916 
B-91-SR-O6-0890 
B-92-SR-06-0914 
B-91-SR-O6-0805 
B-91-SR-06-2004 


16,050.00 

591.602.00 
653,000.00 
399,546.00 
329,144.00 
414,216.00 
676,793.00 
602,323.00 
810,000  00 
896,540.00 
730.000.00 
295,789.00 
332,077.00 
116,750.00 
797,845.00 

15.000.00 
705,761 .00 
478,625.00 
513,926.00 
796,702.00 
200,000.00 

35,000.00 


The  location  of  grant  files  and  contact  person  for  any  information  regarding  the  grants  listed  above  is:  Bob  Barth,  Program  Manager, 
Outstationed  HUD  OIP  Office,  450  Golden  Gate  Avenue,  P.  O  Box  36003,  San  Francisco,  CA  94102-3448. 


Region  X 

Jamestown  S'Klallam  Tribe,  305  Old  Blyn  Highway,  Sequim.  WA  98382 

Muckleshoot  Tribe,  39015-172nd  SE,  Auburn,  WA  98002  

Nisqually  Tribe,  4820  She-Nah-Num  Dr.  SE,  Olympia.  WA  98503  

Puyallup  Tribe,  2002  E.  28th  St.,  Tacoma,  WA  98404 

Shoalwater  Bay  Tribe,  PO  Box  130,  Tokeland,  WA  98590  

Skokomish  Tribe,  N  80  Tribal  Center  Rd.,  Shelton.  WA  98584  

Squaxin  Island  Tribe.  W  81,  Highway  108,  Shelton,  WA  98584  

Tulalip  Tribes,  6700  Totem  Beach  Rd.,  Marysville.  WA  98404  

Upper  Skagit  Tribe,  2284  Community  Plaza,  Sedro  Woolley,  WA  98284 


Total  grant  

Imminent  Threat  Granteee— Washington 

Lummi  Tribe,  2616  Kwina  Rd.,  Bellingham,  WA  98226 

Oregon: 

Conf.  Tribes  of  Siletz  Reservation,  PO  Box  429,  Siletz,  OR  97380 

Coquille  Tribe,  PO  Box  1435,  Coos  Bay,  OR  97420 


B-91-SR-53-0019 
B-92-SR-5a-0001 
B-92-SR-53-0006 
B-92-SR-53-0003 
&-91-SR-53-0016 
B-91-SR-53-0018 
B-92-SR-53-0005 
B-92-SR-53-0012 
B-91-SR-53-0014 
B-91-SR-53-0014 


B-91-SR-53-O001 

B-91-SR-^1-0004 
B-92-SR-41-O005 


325,000.00 
235,000.00 
110,200.00 
324,815  00 
325,000.00 
325,000.00 
325,000.00 
325,000  00 
270,974.00 
54,026.00 


325.000.00 


130,026.00 

325,000.00 
325,000.00 


The  location  of  grant  files  and  contact  person  for  any  information  regarding  the  grants  listed  above  is:  Jeanne  McArthur,  U.S.  Dept.  of  Housing 
and  Urban  Development,  Office  of  Indian  Programs,  Seattle  Federal  Office  Building,  909  First  Avenue,  Suite  200,  Seattle.  WA  98104-1000 
Telephone  (206)  220-5271. 


Alaska: 

Akiachak  IRA  Council,  PO  Box  70,  Akiachak,  AK  99551  

Aleut  Community  of  St.  Paul  Island,  St.  Paul  Island.  AK  99660 

Angoon  Community  Association,  PO  Box  138,  Angoon,  AK  99820 

Birch  Creek  Village  Council,  General  Delivery,  Birch  Creek,  AK  99740 
Chenega  Bay  IRA  Council,  PO  Box  8079,  Chenega  Bay,  AK  99574  .... 

Chignik  Lagoon,  Village  Council,  PO  Box  57,  Chignik,  AK  99565  

Chitina  Village  Council,  PO  Box  31,  Chitina,  AK  99566  

Dot  Lake,  Traditional  Council,  PO  Box  2272,  Dot  Lake,  AK  


Total  Grant 

Emmonak  Tribal  Council,  PO  Box  126,  Emmonak,  AK  99581  

Gambell  IRA  Council,  PO  Box  99,  Gambell,  AK  99742  

Kake  IRA  Council,  PO.  Box  316,  Kake,  AK  99830  

Mentasta  Village  Council,  P.O.  Box  6019,  Mentasta,  AK  99780 

Ninllchik  TradiBonaJ  Council,  P.O.  Box  39070,  Nililchik,  AK  99639 

Nondalton  Tribal  Council,  General  Delivery,  Nondatton,  AK  99640  

Ruby  Native  Council,  P.O.  Box  90,  Ruby,  AK  99768  

Sitka  Tribe  of  Alaska.  456  Kattian  Street,  Silka.  AK  99835 

Tanana  Chiefs  Conference,  Inc.,  122  First  Avenue,  Fairtwnks.  AK  99701 


B-92-SR-02-O030 
B-92-SR-02-0019 
B-91-SR-02-0001 
B-91-SR-02-0064 
B-92-SR-02-0020 
B-92-SR-02-O033 
B-92-SR-02-0072 
B-91-SR-02-O035 
B-92-SR-02-0035 


B-91-SR-02-0061 
B-92-SR-02-0034 
B-92-SR-02-0049 
B-92-SR-02-0070 
B-91-SR-02-0058 
B-92-SR-02-0C62 
B-91-SR-02-0027 
B-91-SR-02-0051 
B-92-SR-02-0046 


280,747.00 
500.000.00 
110,000  00 
354,551.00 
400,275.00 
84,522.00 
395,538.00 
102,088.00 
194,577.00 


296,665.00 
500,000.00 
500.000.00 
281,312.00 
392,538.00 
170,630.00 
258,098.00 
36.009.00 
270.230.00 
500,000.00 
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GrantM 


Tflhsook  Bay,  TradtiafMt  Council,  Natooo  Isiand.  Toksook  Bay.  AK  38637 


Totai  grant 
Yak  Tat  Kwaan.  \nc^  P.O.  Box  416.  Yakutat,  AK  99fi89 


Grant  Na 


B-91-SR-02-0018 
B-«2-SR-02-001» 

B-91-SR-02-0QC7 


90v00 


Amount 


T11^700 
399.853.00 


444,870.00 
120.080  00 


The  tocatkxi  of  grant  fBes  and  contact  person  for  any  information  ngardkte  Itw  graMi  Haled  above  is:  CoHeen  Craig.  Community  Doelopiwem 
Division,  222  W.  8th  Avenue.  »C4.  Anchorage,  AK  99513-7537.  Teiephone  (907>  271-3660. 


All  9«nts  were  made  under  the 
authority  of  24  CFR 
[FR  Doc.  93-22751  Filed  9-t«-«3;  8:45  ami 

BtUJNQ  COOe  4210-O-II 


Office  of  the  Assistant  Secretary  for 
Community  Plaaning  and 
DeveloproeNi 

[Docket  No.  N-03-19r7;  FR-aSSO-N-tS) 

Federal  Property  Suitable  as  FacHWes 
to  Assist  the  Homeless 

AGENCY:  Office  of  the  Assistant 
Secretary  for  Community  Planning  and 
Development,  HUD. 
ACTION:  Notice. 

SUMMMY:  This  Notice  identifies 
unutilized,  underutilized,  excess,  and 
surplus  Federal  property  reviewed  by 
HUi)  for  suitability  for  possible  use  to 
assist  the  homeless. 
ADDRESSES:  For  further  information, 
contact  Mark  Johnston,  room  7262, 
Department  of  Housing  and  Urban 
Development,  451  Seventh  Street  SW, 
Washington,  DC  20410:  telephone  (202) 
708-4300;  TDD  number  for  the  hearing- 
and  speech-impaired  (202)  708-2565 
(these  telephone  numbers  are  not  toll- 
free),  or  call  the  toll-free  Title  V 
information  Une  at  1-800-927-7588. 
SUPPLEMENTARY  N^FORMmOM:  Ib 
accordance  with  56  FR  23789  (May  24, 
1991)  and  section  501  of  the  Stewart  B. 
McKinney  Homeless  Assistance  Act  (42 
U.S.C.  11411),  as  amended,  HUD  is 
publishing  this  Notice  to  identify 
Federal  buildings  and  other  real 
property  that  HUD  has  reviewed  im 
suitability  for  use  to  assist  the  homeless. 
The  properties  were  reviewed  using 
information  provided  to  HUD  by 
Federal  landholding  agencies  regarding 
unutilized  and  undertiiiiiued  budldmgs 
and  real  property  controlled  by  such 
agencies  or  by  GSA  regarding  its 
inventory  of  excess  or  surplus  Federal 
property.  This  Notice  is  also  pxiblished 
in  order  to  comply  vdth  the  Decamber 
12, 1988  Court  Order  in  Natioaai 
Coalition  for  the  HoBieiesay.  Veteraas 
Administration.  No.  88-2503-OG 
(D.D.C.). 


Properties  reviewed  are  listed  in  this 
Notice  according  to  the  {oUowiag 
categories:  Suitable/available,  suitable/ 
imavailable.  suitabW'to  be  excess,  and 
unsuitable.  The  properties  hsted  in  the 
three  suitable  categories  have  been 
reviewed  by  the  landholding  agencies, 
and  each  agency  has  transmitted  to 
HUD:  (1)  Its  intention  to  make  the 
property  available  for  use  to  assist  the 
homeless,  (2)  its  intention  to  declare  the 
property  excess  to  the  ageocy's  needs,  or 
(3)  a  statement  of  the  reasons  that  die 
property  cannot  be  declared  excess  or 
made  available  for  use  as  fiiethties  to 
assist  the  homeless. 

Properties  listed  as  suitabls/availabte 
will  be  available  exclusively  for 
homeless  use  for  a  period  of  60  days 
from  the  date  (rf  this  Notice.  Homeless 
assistance  providers  intererted  in  any 
such  property  should  $«id  a  written 
expression  of  interest  to  HHS,  addressed 
to  Judy  Breitman,  Division  of  Health 
Facilities  Planning,  U.S.  Public  HeaUh 
Service.  HHS,  room  17A-10,  5600 
Fishers  Lane,  Rockville,  MD  20857; 
(301)  443-2265.  (This  is  not  a  toll-free 
niunber.)  }SiS  will  mail  to  the 
interested  provider  an  application 
packet,  which  will  include  instructions 
for  completing  the  application.  In  order 
to  maximize  the  opportunity  to  utilize  a 
suitable  property,  providers  shoiild 
submit  their  written  expressions  of 
interest  as  soon  as  possible.  For 
complete  details  cooceraing  the 
processing  of  applications,  the  reader  is 
encouraged  to  refer  to  the  interim  rule 
governing  this  program,  56  FR  23789 
(May  24, 1991).  | 

For  properties  listed  as  suitable/to  be 
excess,  that  property  may.  if 
subsequently  accepted  as  asicesa  by 
GSA,  be  made  available  ior  use  by  the 
homeless  in  accordance  with  applicable 
law,  subject  to  screening  for  other 
Federal  use.  At  the  appropriale  time. 
HUD  will  publish  die  property  in  a 
Notice  showing  ft  as  either  sudt^Ie/ 
available  or  suitable/unavailable. 

Foe  pioperties  listed  as  suitaUa^ 
uoavailaUe,  the  landholding  ageacy  has 
decided  that  the  property  cannot  be 
declared  excess  or  oiada  awailnhle  tor 


use  to  assist  the  homelesss  and  the 
property  will  not  be  available. 

Properties  listed  as  unsuitable  vnU 
not  be  mede  afvailable  for  airy  other 
purpose  for  20  days  from  the  date  of  ttus 
Notice.  Homeless  assistance  providers 
interested  in  a  review  by  HUD  of  the 
determination  of  unsuitebihty  should 
call  the  toll  free  inku-mation  line  at  1- 
800-927-7588  for  detailed  mstructjons 
or  write  a  letter  to  Mark  Johnston  at  the 
address  listed  at  the  beginning  of  this 
Notice.  Included  in  the  request  for 
review  should  be  the  propert>'  address 
(including  zip  code),  the  date  ol 
publication  in  the  Federal  Kagiatas,  the 
landholding  agency,  and  the  property 
number. 

For  more  information  regarding 
particular  properties  identified  in  this 
Notice  (i.e..  acreage,  floor  plan,  existing 
sanitary  facilities,  exact  street  address), 
providers  ^ould  contact  the 
appropriate  landholding  agencies  sA  the 
following  addresses:  U.S.  AirForcr-. 
John  Carr,  Realty  Specialist,  HQ- 
AFBDA/BDR.  Pentagon.  Washington, 
DC  20330-5130;  (703)  696-5569;  GSA: 
Leslie  Carrington,  Federal  Property 
Resources  Services,  GSA,  18lh  and  F 
Streets  NW,  Washington,  DC  20405; 
(202)  208-0619;  Dept.  of  Agriculture: 
Marsha  Pruitt.  Realty  Officer.  Ua)A, 
South  Bldg.  Rm  1566,  14th  and 
Independence  Ave.  SW,  Washington. 
DC  20250;  (202)  447-3338;  (These  are 
not  toll-free  numbers). 

Dated:  September  10, 1993. 
lacquie  M.  Lowing, 

Deputy  Assistaat  Secretary  for  Ecoaoanic 
Development 

LitM  V,  Feovai  Sv^ntt  Pkupeity  Piu^vii 
Federal  Register  Report  for  9/r^93 

Suitable/Available  PropcitiBS 

Buildings  (by  State) 

California 

30  Dormitories 

Norton  Air  Force  Base 

San  BemardiBo  Co:  Sao  BsraarttiaoCA 

92409- 
Landholdiag  Agency:  Air  Fofce-6C 
Property  Number  19932004S 
Status:  Esicess 
Base  closure  Number  of  Units:  30 


4B666 
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Comment:  ranging  in  size  from  4330  sq.  ft.  to      Colorado 

25,723  sq.  ft.,  1-story  concrete  block, 

scheduled  to  be  vacated  9/94 
35  Administrative  Bldgs. 
Norton  Air  Force  Base 
San  Bernardino  Co:  San  Bernardino  CA 

92409- 
Landholding  Agency:  Air  Force-BC 
Property  Number:  199320049 
Status:  Excess 

Base  closure  Number  of  Units:  35 
Comment:  ranging  in  size  bom  1750  sq.  ft.  to 

261,700  sq.  ft.,  1-story  concrete  block 

including  offices,  admin,  and  hq.  maint. 

fecilities,  scheduled  to  be  vacated  9/94 
4  Training  Facilities 
Norton  Air  Force  Base 
San  Bernardino  Co:  San  Bernardino  CA 

92409- 
Landholding  Agency:  Air  Force-BC 
Property  Number:  199320050 
Status:  Excess 

Base  closure  Number  of  Units:  4 
Comment:  ranging  in  size  from  4600  to  29380 

sq.  ft..  1-story  concrete  block  classrooms, 

scheduled  to  be  vacated  9/94. 
53  Warehouses 
Norton  Air  Force  Base 
San  Bernardino  Co:  San  Bernardino  CA 

92409- 
Landholding  Agency:  Air  Force-BC 
Property  Number:  199320051 
Status:  Excess 

Base  closure  Number  of  Units:  53 
Comment:  ranging  in  size  from  9000  sq.  ft.  to 

293.574  sq.  ft.,  1-story  concrete  block 

warehouses,  scheduled  to  be  vacated  9/94 
28  Commercial  Bldgs. 
Norton  Air  Force  Base 
San  Bernardino  Co:  San  Bernardino  CA 

92409- 
Landholding  Agency:  Air  Force-BC 
Property  Number:  199320052 
Status:  Excess 

Base  closure  Number  of  Units:  28 
Comment:  ranging  in  size  from  400  sq.  ft.  to 

129000  sq.  ft..  1-story  concrete  block 

including  stores,  child  care  centers,  clinics. 

dining  fecilities,  scheduled  to  be  vacated  9/ 

94. 

21  Maintenance  Facilities 

Norton  Air  Force  Base 

San  Bernardino  Co:  San  Bernardino  CA 

92409- 
Landholding  Agency:  Air  Force-BC 
Property  Number:  199320053 
Status:  Excess 

Base  closure  Number  of  Units:  21 
Comment:  ranging  in  size  from  2942  sq.  ft.  to 

625.145  sq.  ft.,  1-story  concrete  block 

mcluding  maintenance,  storage,  and 

headquarters  focilities,  scheduled  to  be 

vacated  9/94 

8  Recreation  Bldgs. 

Norton  Air  Force  Base 

San  Bernardino  Co:  San  Bernardino  CA 

92409- 
Landholding  Agency:  Air  Force-BC 
Property  Number;  199320054 
Status:  Excess 

Base  closiire  Number  of  Units:  8 
Comment:  ranging  in  size  from  3000  sq.  ft.  to 

25.358  sq.  ft.,  1-story  concrete  block 

including  library,  golf  bldgs..  gym, 

recreation/bowling/youth  centers,  sched.  to 

be  vacated  9/94 


3  Bldgs. 

Former  U.S.  Forest  Service  Admin.  Site 

Fox  Lane 

Beaulah  Co:  Pueblo  CO  81023- 

Landholding  Agency:  GSA 

Property  Number:  549330002 

Status:  Excess 

Comment:  1100  sq.  ft.  2-story  house,  600  sq. 
ft.  1-story  house  and  1800  sq.  ft.  garage, 
most  recent  use — classroom,  storage, 
residence 

GSA  Number:  7-GR-CO-525 

Minnesota 

Eric  &  Laura  Brittain — Cabin 

Section  18  Co:  Itasca  MN 

Landholding  Agency:  Agriculture 

Property  Number:  159320004 

Status:  Unutilized 

Comment:  708  sq.  ft.,  2-$tory,  needs  repair, 
most  recent  use — recreation  cabin, 
endangered  species  habitat,  off-site  use 
only 

Kenneth  Krienke — House 

Govt  Lots  7,  8,  9  &  10  Co:  Itasca  MN 

Landholding  Agency:  Agriculture 

Property  Number:  159320005 

Statiis:  Unutilized 

Comment:  2288  sq.  ft.,  2-story,  most  recent 

use — residence,  endangered  species 

habitat,  off-site  use  only 

Kenneth  Krienke — Garage/Shed 

Govt  Lots  7.  8,  9,  &  10  Co:  Itasca  MN 

Landholding  Agency:  Agriculture 

Property  Number:  159320006 

Status:  Unutilized 

Comment:  3840  sq.  ft.,  1-story  pole  bldg.. 

earth  flooring,  endangered  species  habitat, 

off-site  use  only 

Kenneth  Krienke — Shed 

Govt  Lots  7,  8,  9.  &  10  Co:  Itasca  MN 

Landholding  Agency:  Agriculture 

Property  Number:  159320007 

Status:  Unutilized 

Comment:  126  sq.  ft..  1-story,  needs  repair, 
most  recent  use — fish  cleaning  shed, 
endangered  species  habitat,  off-site  use 
only 

Lundeen — House 

Govt  Lot  14  Co:  Itasca  MN 

Landholding  Agency:  Agriculture 

Property  Number:  159320008 

Status:  Unutilized 

Comment:  1440  sq.  ft.,  2-story,  wood  frame, 
needs  roof  replaced,  eagle  habitat,  most 
recent  use — summer  residence,  off-site  use 
only 

Lundeen — Shed 

Govt  Lot  14  Co:  Itasca  MN 

Landholding  Agency:  Agriculture 

Property  Number:  159320009 

Status:  Unutilized 

Comment:  64  sq.  ft.,  1-story,  eagle  habitat, 
most  recent  use — fish  cleaning  shed,  off- 
site  use  only 

Lundeen — Garage 

Govt  Lot  14  Co:  Itasca  MN 

Landholding  Agency:  Agriculture 

Property  Number:  159320010 

Status:  Unutilized 

Comment:  192  sq.  ft.,  l-story,  needs  repair, 
eagle  habitat,  most  recent  use— garage,  off- 
site  use  only 

L'lndeen— Cabin  (North) 


Govt  Lot  14  Co:  Itasca  MN 

Landholding  Agency:  Agriculture 

Property  Number:  1 5932001 1 

Status:  Unutilized 

Conunent:  960  sq.  ft..  2-story,  eagle  habitat, 
most  recent  use — sununer  residence,  off- 
site  use  only 

Lundeen — Cabin  (South) 

Govt  Lot  14  Co:  Itasca  MN 

Landholding  Agency:  Agriculture 

Property  Number:  159320012 

Status:  Unutilized 

Comment:  960  sq.  ft.,  2-story,  eagle  habitat, 
most  recent  use — summer  residence,  off- 
site  use  only 

Army  Reserve  Center 

301  Lexington  Ave.  South 

New  Prague  Co:  LeSueur  MN  56071- 

Landholding  Agency:  GSA 

Property  Number:  549330003 

Status:  Excess 

Comment:  4316  sq.  ft.  brick  veneer  and 
concrete  block  office  and  training  bldg.  and 
a  1170  sq.  ft.  maintenance  shop  on  3.82 
acres  of  land  leased  by  the  City 

GSA  Number:  2-D-MN-558 

Pennsylvania 

Storage  &  Maint.  Facility 

1200  Airport  Road 

Hopewell  Co:  Beaver  PA  15001- 

Landholding  Agency;  GSA 

Property  Number:  549330004 

Status:  Excess 

Comment:  44157  sq.  ft.,  l-story  concrete 
block  bldg.  (inadequate  heating)  and  19 
acres  of  land,  easements  for  pipelines  and 
public  utilities 

GSA  Number:  4-L-PA-766 

Land  (by  State) 

Minnesota 

Bike  Trail 

Minneapolis  Co:  Hennepin  MN  55417- 

Location:  Located  along  the  Bureau  of  Mines 

eastern  boundary 
Landholding  Agency:  GSA 
Property  Number:  549330005 
Status;  Excess 
Comment:  long  strip  of  land  consisting  of 

approximately  2  acres,  property  is  not 

accessible  by  motor  vehicle 
GSA  Number:  2-I-MN-544-A 

Unsuitable  Properties 

Buildings  (by  State) 

Arkansas 

Bldg.  1 2 ,  Cass  Job  Corps  Cntr 

Hwy23 

Ozark  Co;  Franklin  AR  72949- 

Landholding  Agency:  Agriculture 

Property  Number:  159320013 

Status:  Unutilized 

Reason:  Other 

Comment:  Extensive  deterioration 

Minnesota 

Daryll  Schwieger— Cabin  Co:  Itasca  MN 

Landholding  Agency:  Agricultiira 

Property  Number:  159320002 

Status:  Unutilized 

Reason:  Other 

Comment:  Extensive  Deterioration 

Kenneth  Krienke — Cabin  Co:  Itasca  MN 
Landholding  Agency;  Agricultiire 
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Property  Number:  159320003 

Status:  Unutilized 

Reason:  Other 

Comment:  Extensive  Deterioration 

IFR  Doc.  93-22673  Filed  9-16-93:  8:45  am.) 

BHUng  Cod*  431»-2*-F 

Office  of  the  Assistant  Secretary  for 
Administration 

[Docket  No.  [>-93-984;  FR-3546-D-021 

Amendment  of  Redelegatlon  of 
Procurement  Authority 

agency:  Office  of  the  Assistant 
Secretary  for  Administration,  HUD. 

ACTION:  Notice  of  amendment  of 
redelegation  of  procurement  authority. 

SUMMARY:  The  redelegation  of 
procurement  authority  published  in  the 
Federal  Register  on  December  7, 1992  at 
57  FR  57841  {Docket  No.  D-92-984;  FR- 
3341-D-Ol)  is  amended  to  allow  for  the 
redelegation  of  small  purchase  authority 
to  Regional  employees  for  the  specific 
use  of  the  Govemmentwide  Commercial 
Credit  Card  System. 

EFFECTIVE  DATE:  August  26.  1993. 

FOR  FURTHER  INFORMATION  CONTACT: 

Edward  L.  Girovasi,  Jr.,  Director,  Policy 
and  Evaluation  Division,  Office  of 
Procurement  and  Contracts,  room  5262, 
451  Seventh  Street.  SVV.,  Washington. 
DC  21410,  (202)  708-0294.  (This  is  not 
a  toll-free  number.) 

SUPPLEMENTARY  INFORMATION:  HUD's 
redelegation  of  procurement  authority  is 
being  amended  to  decentralize  the 
granting  of  credit  card  purchasing 
authority  from  Headquarters  to  each 
Region. 

Accordingly,  the  redelegation  of 
authority  published  in  the  Federal 
Register  on  December  7, 1992  at  57  FR 
57841  (Docket  No.  D-92-984;  FR-3341- 
EM)!)  is  amended  to  add  a  new 
subparagraph  (b)(5)  to  section  A, 
Amendment  of  Redelegation  of 
Authority,  Paragraph  3  (Paragraph  2  was 
renumbered  as  Paragraph  3  in  the 
Amendment  of  Redelegation  of 
Procurement  Authority  published  on 
March  11. 1993  at  58  FR  13496  (Docket 
No.  D-93-1020;  FR-3439-D-01),  as 
follows: 

(5)  Regional  employees  for  small 
purchases  (FAR  Subpart  13.5)  using  the 
Govemmentwide  Commercial  Credit 
Card  system,  in  accordance  with  the 
Department's  directives  governing  credit 
card  purchasing. 

Authority:  41  U.S.C.  414(2);  sec.  7(d). 
Department  of  Housing  and  Urlwn 
Development  Act  (42  U.S.C.  3535(d)). 


Dated:  August  26, 1993. 
Herbert  G.  Persil, 

Acting  Assistant  Secretary  for 

Administration. 

[FR  Doc.  93-22750  Filed  9-16-93;  845  am] 

MLUNQ  COOC  4210-01-M 


DEPARTMENT  OF  THE  INTERIOR 
Bureau  of  Land  Management 

[C  A-06»-02-493O-1 0-4503] 

Emergency  Closure  of  Public  Lands; 
California 

AGENCY:  Bureau  of  Land  Management, 

Department  of  the  Interior. 

ACTION:  Emergency  closure  of  certain 

public  lands  to  motorized  vehicle  use  in 

the  Juniper  Flats  Area  of  San  Bernardino 

County,  California  for  a  period  of  two 

years. 

summary:  In  accordance  with  title  43, 
Code  of  Federal  Regulations,  §§8364.1 
and  8341.2,  notice  is  hereby  given  that 
all  the  below  listed  lands  and  roads 
located  therein  administered  by  the 
Bureau  of  Land  Management  (BLM) 
have  been  closed  to  all  motorized 
vehicle  use;  except  for  BLM  operation 
and  maintenance  vehicles,  law 
enforcement  vehicles  and  other  vehicles 
specifically  authorized  by  an  authorized 
officer  of  the  Bureau  of  Land 
Management;  and  except  for  the  list  of 
routes  administered  by  the  BLM  which 
are  identified  below,  which  will  be 
signed  as  "open". 

This  closure  affects  ALL  of  the  public 
lands  and  roads  located  within  the 
following  lands  of  the  Juniper  Flats/ 
Cottonwood  Creek  area  of  San 
Bernardino  County,  located  to  the  north 
of  the  San  Bernardino  National  Forest, 
to  the  east  of  Deep  Creek  Road,  to  the 
west  of  Grapevine  Canyon  Road  and  to 
the  south  of  Tussing  Ranch  Road: 

San  Bernardino  Meridian 

T.  3  N..  R.  2  W. 

Sees.  2.  3. 4, 5, 6,  7,  and  8. 
T.  3  N.,  R.  3  W. 

Sees.  1.  2. 3, 4.  5, 6,  7, 8,  9, 10, 11.  and 
12. 
T.  4  N.,  R.  2  W. 

Sees.  26,  27,  28,  29,  31,  32,  33.  34.  and  35. 
T.  4  N.,  R.  3  W. 

Sees.  21,  22.  23,  24.  25,  26,  27,  28,  30,  31, 
32,  33,  34,  and  35. 

A  total  of  approximately  17,000  acres. 

This  closure  affects  only  public  lands. 
County  roads  and  segments  of  closed 
roads  through  private  lands  are 
xmaffected.  The  designated  open  public 
lands  routes  to  street-legal  and  non 
street-legal  motorized  use  (including 
"greensticker"  vehicles)  are: 


(1)  The  access  road  to  the  San 
Bernardino  National  Forest  that  runs 
south  and  east  from  the  private  lands  of 
Bowen  Ranch  and  back  and  forth  on 
Forest  Service  lands  (3N59A).  on 
approximately  1.7  miles  of  public  land 
roads  in  Sections  11  and  12  of  T.  3  N., 
R.  3  W  and  Sections  7  and  8  of  T.  3  N  , 
R.  2W. 

(2)  The  access  road  that  runs 
southwesterly  off  of  3N59A  towards  the 
Hot  Springs  along  Deep  Creek  in  the  San 
Bernardino  National  Forest,  on 
approximately  .2  miles  of  public  land 
roads  in  the  SE  quarter  of  the  SW 
quarter  and  the  SW  quarter  of  the  SE 
quarter  in  Section  11  of  T.  3  N..  R.  3  VV. 

(3)  The  access  road  that  runs  generally 
easterly  off  of  Deep  Creek  Road  to 
Japatul/Juniper  Flats  Road,  on 
approximately  5  miles  of  public  land 
roads  in  Sections  7,  8,  9.  10.  and  11  of 
T.  3  N..  R.  3  W. 

In  addition,  the  following  routes  are 
designated  open  on  public  lands  to 
street-legal  motorized  use  only: 

(4)  Japatul/Juniper  Flats  Road 
(SV104).  on  public  lands  in  Sections  25. 
26  and  35  of  T.  4  N..  R  3  W.  and 
Sections  2,  3.  and  11  in  T.  3  N.,  R.  2  W. 

(5)  The  access  road  to  the  hanggliding 
area  that  runs  west  off  of  Japatul  Road, 
on  approximately  2  miles  of  public  land 
roads  in  Sections  26  and  27  of  T.  4  N., 
R.  3W. 

(6)  The  access  road  to  the  camping 
area  that  runs  west  off  of  Japatul  Road, 
on  approximately  1.5  miles  of  public 
land  roads  in  Sections  34  and  35  of  T. 
4N.,R.  3W. 

(7)  Grapevine  Canyon  Road  (4N16), 
through  public  lands  in  Sections  26  and 
35  of  T.  4  N.,  R.  2  W.  and  Section  2  of 
T.  3N.,R.  2W. 

(8)  "Coxey"  Truck  Road  east  of 
Arrastre  Canyon,  southeast  off  of  Bowen 
Ranch  Road,  through  public  lands  in 
Section  31  of  T.  4  N.,  R.  2  W.  and 
SectionSofT.  3N.,R.  2\V. 

(9)  Oak  Springs  Road,  southeast  off  of 
Bowen  Ranch  Road  to  Oak  Springs, 
through  public  lands  in  Section  1  of  T. 
4  N..  R.  3  W.  and  Sections  6,  7,  and  8 
ofT.  4N.,R.  2W. 

San  Bernardino  County  maintained 
roads  in  the  area  are  open  to  street-legal 
motorized  use  only,  and  are  not  affected 
by  this  closure.  This  includes: 

(1)  Bowen  Ranch  Road,  through 
pubhc  lands  in  Section  31  of  T.  4  N.,  R 

2  W.  and  Sections  1. 11.  and  12  of  T. 

3  N..  R.  3  W. 

DATES:  The  emergency  closure  action 
goes  into  effect  September  17. 1993  and 
will  remain  in  effect  for  2  years  or  until 
formal  motor  vehicle  route  planning  and 
designation  has  been  completed  for  this 
area  in  accordance  with  title  43,  Code  of 


48668 


Federal  Register  /  Vol.  58,  No.  179  /  Friday,  September  17,  1993  /  Notices 


Federal  Regulations  8342.2,  whichever 
comes  first:  or  until  the  Authorized 
Officer  determines  it  is  no  longer 
needed.  This  closure  may  be  extended 
at  the  authorizing  officer's  discretion  if 
formal  route  designation  has  not  yet 
occurred. 

SUPPLEMENTARY  INFORMATION:  This 
emergency  closure  is  required  to 
mitigate  the  impacts  of  unregulated 
street- legal  and  non  street- legal 
motorized  vehicle  use  in  a  Class  "L" 
limited  use  area  as  designated  in  the 
California  Desert  Conservation  Area 
Plan  (1980).  as  amended.  This  area 
includes  resources  of  high  cultural 
sensitivity,  important  populations  of 
wildUfe  including  upland  game  birds, 
generally  shallow,  fragile  soils,  and  a 
unique  transmountain  vegetative  regime 
comprised  of  several  ecotones  that 
represent  a  complex  transitional  area 
between  desert  and  mountain  types. 
Part  of  the  area  was  designated  an  ACEC 
(Area  of  Critical  Environmental 
Concern)  to  protect  these  resources. 
Historic  recreation  use  has  caused 
considerable  adverse  impacts  to  these 
sensitive  resources,  including:  excessive 
soil  erosion  and  loss,  vegetative  damage, 
riparian  area  degradation,  destruction  of 
rar,ge  management  fences,  and  water 
quality  impacts,  especially  at  the 
springs  in  the  area.  Increasing  recreation 
use  has  occurred  over  the  last  three 
years  in  the  area,  causing  additional 
concern.  This  closure  will  also  facihtate 
management  of  permitted  uses, 
including  recreation  uses,  and  allow 
motorized  access  to  the  Forest  Service 
OHV  trail  network  while  protecting 
surrounding  resources. 

PENALTIES:  Failure  to  comply  with  this 
closure  is  punishable  by  a  fine  not  to 
exceed  $100,000  and/or  imprisonment 
not  to  exceed  12  months. 

FOR  FURTHER  INFORMATION  CONTACT:  Tim 
Read  of  the  Barstow  Resource  Area 
(619-256-3591).  Maps  of  the  closure 
area  and  affected  roads  will  be  prosted  at 
the  closest  Hesperia,  Lucerne  Valley, 
and  Apple  Valley  Post  Offices  to  the 
area,  and  may  also  be  obtained  from  the 
Barstow  Resource  Area,  150  Coolwater 
Lane,  Barstow.  CA  92311. 

Dated:  September  10, 1993. 
KarU  KJI.  Swansoa. 
Area  Manager 
IFR  Doc.  93-22692  Filed  9-16-93:  8:45  am) 

UJJNQ  COOe  431»-«>-H 


[ID-050-4333-02] 

Emergency  Closure  of  Public  Land 
(Western  Portion  of  tfie  Shoshone  BLM 
District) 

AGENCY:  Bureau  of  Land  Management 
(BLM).  Interior. 

ACTION:  Closure  of  public  land  to  off- 
road  motorized  travel. 

SUMMARY:  Notice  is  hereby  givon  that 
effective  immediately  certain  public 
land  located  in  the  western  portion  of 
the  Shoshone  BLM  District  is  closed  to 
off-road  motorized  travel.  The  closed 
area  is  bounded  and  generally  described 
as  follows: 

That  portion  of  Idaho  Department  of  Fish 
and  Game  Unit  43.  west  of  the  Bliss-Hill  City 
road,  north  of  the  old  King  Hill  Highway, 
south  of  the  Idaho  Power  double  pole  power 
line,  and  east  of  ICing  Hill  Creek. 

All  public  land  administered  by  the 
Bureau  of  Land  Management  within  the 
above  described  area  is  closed  to  off- 
road  motorized  vehicle  use  from  the 
date  of  the  notice  until  May  1. 1994. 

Exemptions  from  this  closure  may  be 
approved  by  the  Authorized  Officer. 
Exemptions  may  be  approved  for 
federal,  state,  and  local  government 
personnel  on  official  duty,  emergency 
service  personnel  including  medical, 
search  and  rescue,  utility  services,  and 
other  licensed  or  permitted  individuals. 

The  described  area  is  experiencing 
high  concentrations  of  mule  deer 
hunters.  Past  hunting  activity  has 
resulted  in  off-road  motorized  vehicle 
use  which  has  opened  tracks  and  caused 
excessive  soil  erosion  during  snowmelt 
or  seasonal  rains.  The  purpose  of  the 
closure  is  to  protect  natural  resources 
from  excessive  soil  erosion  caused  by 
disturbances  from  off-road  vehicle  use. 

The  authority  for  this  closure  is  43 
CFR  8364.1.  The  closure  will  remain  in 
effect  until  May  1,  1994. 
FOR  FliRTHER  INFORMATION  CONTACT: 
Robert  D.  Cordell,  Bennett  Hills 
Resource  Area  Manager,  P.O.  Box  2-B, 
Shoshone  Idaho  83352,  telephone  (208) 
886-7251. 

Dated:  September  10, 1993. 
Mary  C  Gaylord, 
District  Manager. 
IFR  Doc.  93-22712  Filed  9-16-93;  8:45  am) 

BiUJNO  COOE  4310-GO-M 


[NM-060-4340-02] 

Closure  and  Restriction  Order  Roswell 
Resource  Area  Bat  HibemcKuto 

AGENCY:  Bureau  of  Land  Management. 
Interior. 


ACTION:  Notice  of  Bat  Hibemacula 
Seasonal  Closure. 

SUMMARY:  Pursuant  to  43  CFR  8364.1.  all 
Bureau  of  Land  Management  (BLM) 
caves  in  the  Roswell  Resource  Area 
identified  as  bat  hibernation  sites 
(hibemacula)  are  seasonally  closed  to 
entry.  With  the  exception  of  essential 
search  and  rescue,  or  other  emergency 
or  administrative  operations  for  cave 
resources  protection  and  administration, 
10  caves  containing  hibernation  sites, 
and  other  caves  that  may  be  identified 
in  the  future  as  hibemacula,  are  closed 
seasonally  during  the  hibemation 
season,  to  all  visitation,  from  November 
1  to  April  15. 

Known  affected  caves  are  listed 
below: 

Big-Eared  Cave 

Crockett's  Cave 

Feather  Cave 

Malpais  Madness  Cave 

Torgac  (Torgoc/Pillar)  Caves 

Com  Sinkhole  Cave 

Crystal  Cavems 

Fort  Stanton  Cave 

Martin-Antelope  Gyp  Cave  Complex 

Tres  Ninos  Cave 

The  purpose  of  the  closure  is  to 
protect  bat  species  and  their  habitat 
during  the  critical  hibemation  period. 
Any  person  who  fails  to  comply  with 
this  closure  and  restriction  order,  imder 
43  CFR  8364.1,  may  be  subject  to  the 
penalties  provided  in  regulations  at  43 
CFR  8360.0-7:  a  fine  not  to  exceed 
$100,000  and/or  imprisonment  not  to 
exceed  12  months. 

DATES:  This  action  is  effective  October 
1.  1993. 

ADDRESSES:  The  Federal  Cave  Resources 
Protection  Act  of  1988  prohibits 
disclosure  of  cave  locations.  Information 
pertaining  to  the  above  closure  and 
restriction  will  be  available  at  the  BLM  ^ 
Roswell  Resource  Area  and  Roswell 
District  offices  in  Roswell,  New  Mexico. 
FOR  FURTHER  INFORMATION  CONTACT: 
Saundra  L  Allen.  Area  Manager,  BLM 
Roswell  Resource  Area.  P.O.  Drawer 
1857,  Roswell,  New  Mexico  88202- 
1857,  (505)  624-1790. 
SUPPLEMENTARY  MFORMATION:  Caves  in 
the  Roswell  Resource  Area  are 
particularly  attractive  to  bats  for 
hibemation  because  they  offer  an 
optimum  yet  narrow  range  of 
temperature  and  other  microclimatical 
variables  required  for  successful 
hibemation.  Research  has  indicated  that 
all  bat  species  are  extremely  susceptible 
and  sensitive  to  human  disturbance 
during  hibemation,  and  that  the 
continuance  of  recreational  trips  during 
the  hibemation  season  is  detrimental  to 
the  survival  of  bat  species. 
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KnowTi  species  that  use  the  above 
caves  for  hibernation  are: 
Plecotus  townsendii  (Western  Big-Eared 

Bat) 
Myotis  ciliolabrum  (Small-Footed 

Myotis) 
Myotis  lucifugus  (Little  Brown  Bat) 
Myotis  velifer  ssp.  (Cave  Bat) 
Eptesicus  fuscus  (Big  Brown  Bat) 
Pipestrellus  hesperus  (Western 

Pipestrelle) 
Pipistrellus  subflavus  (Eastern 

Pipestrelle) 

A  permanent  seasonal  closure  policy, 
from  November  1  to  April  15,  pertaining 
to  all  Roswell  Resource  Area  winter  bat 
hibemacula,  both  currently  knowm  and 
hiture  discoveries,  will  be  written. 
Existing  cave  management  plans  will  be 
amended  to  reflect  this  policy.  This 
policy  will  be  addressed  in  the  Roswell 
Resource  Area  Resource  Management 
Plan. 

Dated.  September  10, 1993. 
John  H.  Whiting, 
Acting  District  Manager. 
[FR  Doc.  93-22713  Filed  9-16-93;  8:45  am) 

BILUNQ  CODE  4310-FB-M 


/ 


[CA-920^1 10-02;  CACA  3049] 

Notice  of  Revocation  of  the  Bodie 
Known  Geothermal  Resource  Area; 
California 

AGENCY:  Bureau  of  Land  Management, 

Interior. 

ACTION:  Notice  of  revocation. 

SUMMARY:  Pursuant  to  the  authority 
vested  in  the  Secretary  of  the  Interior  by 
section  21(a)  of  the  Geothermal  Steam 
Act  of  1970  (84  Stat.  1566,  1572;  30 
U.S.C.  1020),  and  delegations  of 
authority  in  235  Departmental  Manual 
1.1  L,  and  Secretarial  Orders  3071  and 
3087,  the  following  described  lands  in 
the  Bodie  Known  Geothermal  Resource 
Area  are  revoked  in  their  entirety. 
EFFECTIVE  DATE:  October  1, 1993. 
FOR  FURTHER  INFORMATION  CONTACT: 
Sean  E.  Hagerty,  Bureau  of  Land 
Management,  California  State  Office, 
Division  of  Mineral  Resources,  2800 
Cottage  Way,  Sacramento,  California 
95825.  (916)  978-4735. 

Bodie  Knowm  Geothermal  Resource  Area 

Mt.  Diablo  Meridian 

T.  4  N..  R.  26  E.. 

Sec.  33,  all. 

The  area  described  contains  640  acres  more 
or  less. 

The  subject  lands  will  be  made 
available  to  the  first  qualified  applicant 
imder  the  regulation  appearing  in  43 
CFR  part  3210  beginning  with  the  first 


calendar  month  following  the  date  of 
this  notice. 

Dated:  September  10, 1993. 
Robert  M.  Anderson, 

Deputy  State  Director,  Mineral  Resources. 
IFR  Doc.  93-22710  Filed  9-16-93.  845  am) 

BILUNG  CODE  4310-40-M 

[CA-066-03-4333-02] 

Notice  of  Closure  and  Restrictions  on 
Public  Land  in  Riverside  County,  CA 

AGENCY:  Bureau  of  Land  Management, 

Interior. 

ACTION:  Notice  of  closure  of  pubUc 

vehicle  entry  on  Pubhc  Lands. 

SUMMARY:  Notice  is  hereby  given  for  the 
purpose  of  closure  to  vehicle  entry  to 
minimize  environmental  impacts 
resulting  from  vehicle  usage  on  the 
public  lands  identified  in  the  notice. 
This  closure  will  include  all  lands 
within  T5S,  R4W,  sec.  26.  SBBM.  An 
exception  to  this  closure  is  the  use  of 
motor  vehicles  on  the  four  routes  of 
travel  in  this  section  of  public  land  as 
identified  in  the  November  1992,  South 
Coast  Resource  Management  Plan.  This 
closure  will  not  apply  to  emergency 
response  agencies  conducting  official 
business  or  to  land  or  resource 
management  agencies  conducting 
studies  tinder  permit  from  the  Bureau  of 
Land  Management,  U.S.  Fish  and 
Wildlife  Service,  California  Department 
of  Fish  and  Game,  City  of  Canyon  Lake, 
Riverside  County  and  any  local  agency 
charged  with  the  management  of  the 
water  in  Canyon  Lake. 
ORDER:  Effective  on  July  1, 1993  and 
will  remain  in  effect  until  rescinded  or 
modified  by  the  authorized  officer.  1. 
All  lands  within  T5S.  R4W,  sec.  26, 
SBBM  shall  be  closed  to  all  vehicle 
entry  except  as  indicated  in  summary, 
and  shall  remain  closed  imtil  thirty  (30) 
days  after  the  record  of  decision  of  the 
South  Coast  Resource  Management  Plan 
has  been  signed.  Establishing  the  four 
(4)  routes  of  travel  in  the  section  of 
public  land  as  identified  in  the 
November,  1992,  South  Coast  Resource 
Management  Plan  as  the  only 
designated  route  of  travel  in  this  section 
or  until  rescinded  or  modified  by  the 
authorized  officer.  Authority  for  this  use 
restriction  may  be  foimd  in  43  CFR 
8341.2.  Violations  of  this  closure  are 
punishable  by  a  fine  not  to  exceed 
$10,000  and/or  12  months 
imprisonment. 

8UPPt.EMENTARY  SUMMARY:  The  purpose 
of  this  order  is  to  prohibit  all 
unauthorized  vehicle  use  within  T5S, 
R4W,  sec.  26,  SBBM.  Vehicle  use  in  this 
area  poses  a  significant  threat  to  wildlife 


habitat  (including  the  endangered 

species  Stephen's  Kangaroo  Rat).  Soil 

and  vegetative  resources.  In  addition  the 

indiscriminate  use  of  vehicles  is  causing 

a  proliferation  of  vehicle  routes  in  the 

area, 

EFFECTIVE  DATE:  This  closure  is  effective 

on  July  1,  and  expires  upon  notification 

of  the  authorized  officer. 

FOR  FURTHER  INFORMATION  CONTACT: 

Joan  Oxendine,  Chief  of  Resources, 

Palm  Springs-South  Coast  Resource 

Area,  P.O.  Box  2000,  North  Palm 

Springs,  CA  92258-2000.  (619)  251- 

0812. 

Dated:  September  9, 1993. 
Julia  Dougan, 
Area  Manager. 
IFR  Doc.  93-22714  Filed  9-16-93;  8:45  am) 

BIUJNO  COOC  4310-40-M 

[CA-940-4210-06;  CACA  28855] 

Opening  of  Land  in  a  Proposed 
Withdrawal;  California 

AGENCY:  Bureau  of  Land  Management, 

Interior. 

ACTION:  Notice. 

SUMMARY:  The  temporary  2-year 
segregation  of  a  proposed  withdrawal  of 
4,766.53  acres  of  public  lands,  1,361.04 
acres  of  public  domain  reserved 
minerals,  and  396.60  acres  of  National 
Forest  System  lands  for  protection  of  the 
lands  for  the  proposed  Auburn  Dam  and 
Reservoir  and  its  facilities  expires  on 
October  17, 1993,  by  operation  of  law. 
The  public  lands  will  be  open  to  surface 
entry  and  mining,  and  the  public 
domain  reserved  minerals  and  the 
National  Forest  System  lands  will  be 
open  to  mining.  The  lands  have  been 
and  remain  open  to  mineral  leasing. 
EFFECTIVE  DATE:  October  18,  1993. 
FOR  FURTMER  INFORMATION  CONTACT: 
Viola  Andrade,  BLM  California  State 
Office,  2800  Cottage  Way,  room  E-2845, 
Sacramento,  California  95825,  916-978- 
4820. 

SUPPLEMENTARY  INFORMATION:  A  Notice 
of  Proposed  Withdrawal  was  published 
in  the  Federal  Register,  56  FR  52052, 
October  17, 1991,  as  corrected  by  56  FR 
58122,  November  15, 1991,  and  56  FR 
61046,  November  29,  1991,  which  (Ij 
segregated  the  public  land  described 
therein  for  up  to  2  years  from 
settlement,  sale,  location,  or  entry  under 
the  general  land  laws,  including  the 
mining  laws,  (2)  segregated  the  public 
domain  reserved  minerals  from  location 
and  entry  under  the  mining  laws,  and 
(3)  segregated  the  National  Forest 
System  lands  from  location  and  entry 
under  the  United  States  mining  tews. 
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The  2-year  segregation  expires  October 
17, 1993.  The  withdrawal  application 
Mill  continue  to  be  processed  unless  it 
is  canceled  or  denied. 

At  10  a.m.  on  October  18, 1993,  the 
public  lands  described  in  the 
aforementioned  Federal  Register  notices 
will  return  to  being  open  to  the 
operation  of  the  public  land  laws 
generally,  subject  to  valid  existing 
rights,  the  provisions  of  existing 
withdrawals,  other  segregations  of 
record,  and  the  requirements  of 
applicable  law.  All  valid  applications 
received  at  or  prior  to  10  a.m.  on 
October  18, 1993,  shall  be  considered  as 
simultaneously  filed  at  that  time.  Those 
received  thereafter  shall  be  considered 
in  the  order  of  filing. 

At  10  a.m.  on  October  18,  1993.  the 
public  lands,  the  public  domain 
reserved  minerals,  and  the  National 
Forest  System  lands  described  in  the 
aforementioned  Federal  Register  notices 
will  return  to  being  open  to  location  and 
entry  under  the  United  States  mining 
laws,  subject  to  valid  existing  rights,  the 
provisions  of  existing  withdrawals, 
other  segregations  of  record,  and  the 
requirements  of  applicable  law. 
Appropriations  of  any  of  the  lands 
described  in  this  order  under  the 
general  mining  laws  prior  to  the  date 
and  time  of  restoration  is  unauthorized. 
Any  such  attempted  appropriation, 
including  attempted  adverse  possession 
under  30  U.S.C.  38  (1988),  shall  vest  no 
rights  against  the  United  States.  Acts 
required  to  establish  a  location  and  to 
initiate  a  right  of  possession  are 
governed  by  State  law  where  not  in 
conflict  with  Federal  law.  The  Bureau  of 
Land  Management  will  not  intervene  in 
disputes  between  rival  locators  over 
possessory  rights  since  Congress  has 
provided  for  such  determinations  in 
local  courts. 

Since  the  lands  covered  under  this 
proposed  withdrawal  are  still  being 
considered  for  withdrawal  by  the 
applying  agency,  new  withdrawal 
applications  and  further  segregation 
may  encumber  these  lands  prior  to  the 
effective  date  of  this  notice.  Therefore, 
all  locators  are  responsible  for  enduring 
that  the  lands  opened  imder  this  notice 
are  free  of  other  withdrawal 
applications  and  that  the  requirements 
of  applicable  law  are  met. 

Dated:  September  8, 1993. 
Nancy ).  Alex, 
Chief  Lands  Section. 
(FR  Doc.  93-22365  Filed  ^16-93;  8:45  ami 

aiLUNQ  COOC  «31»-40-M 


[UT-040-03-4212-14,  UTU-S3375] 

Utah;  Notice  of  Realty  Action 

SUMMARY:  The  following  described 
public  land  in  Kane  County,  Utah  has 
been  examined  and  identified  as 
suitable  for  disposal  by  sale  pursuant  to 
section  203  of  the  Federal  Land  Policy 
and  Management  Act  of  1976  (FLPMA) 
(90  Stat.  2750;  43  U.S.C.  1713)  at  not 
less  than  fair  market  value.  The 
following  parcels  of  land  will  be  sold  to 
Kanab  City  using  non-competitive 
(direct)  sale  procedures  (43  CFR  2711.3- 
3);  Sah  Lake  Meridian.  Utah  T.  43  S..  R. 
6  W..  sec.  23,  S>/iSEV4SEV4,  sec.  26.  lots 
7,  8,  SV2SEV4NEV4,  NEV4SWV«, 
EV2SEV4,  encompassing  240.37  acres. 
The  lands  will  not  be  offered  for  at  least 
sixty  (60)  days  after  the  publication  of 
this  notice.  Publication  of  this  notice  in 
the  Federal  Register  segregates  the 
public  land  from  the  operation  of  the 
pubhc  land  laws  and  the  mining  laws. 
The  segregative  effect  will  end  upon 
issuance  of  a  patent,  or  two  hundred 
seventy  (270)  days  from  the  date  of  the 
publication,  whichever  occurs  first. 
THE  TERMS  AND  CONDITIGNS  APPUCABLE 
TO  THE  SALE  ARE:  1.  All  minerals, 
including  oil  and  gas,  shall  be  reserved 
to  the  United  States,  together  with  the 
right  to  prospect  for.  mine,  and  remove 
the  minerals. 

2.  A  right-of-way  will  be  reserved  for 
ditches  and  canals  constructed  by  the 
authority  of  the  United  States  (Act  of 
August  30. 1890.  26  Stat.  391;  43  U.S.C. 
945). 

3.  The  patent  would  be  subject  to  a  10 
foot  wide  water  pipeline  right-of-way, 
UTU-51384. 

DATES/AOORESSES:  For  a  period  of  forty- 
five  (45)  days  from  the  date  of 
pubUcation  of  this  notice  in  the  Federal 
Register,  interested  parties  may  submit 
comments  to  the  Cedar  City  District 
Manager,  Bureau  of  Land  Management, 
176  East  DL  Sargent  Drive,  Cedar  City, 
Utah  84720.  Objections  will  be  reviewed 
by  the  State  Director  who  may  sustain, 
vacate,  or  modify  this  realty  action.  In 
the  absence  of  any  objections,  this  realty 
action  will  become  the  final 
determination  of  the  Department  of 
Interior. 

FOR  FURTHER  INFORMATION  CONTACT: 
Concerning  the  lands  and  the  terms  and 
conditions  of  the  sale,  CONTACT  Michael 
Noel,  Environmental  SpeciaUst.  Kanab 
Resource  Area,  318  North  100  East. 
Kanab.  Utah  84741.  (801)  644-2672. 

Dated:  September  10. 1993. 
Gordon  R.  Staker, 
District  Manager. 

[FR  Doc.  93-22711  Filed  »-16-93:  8:45  am) 
MUNQ  COOe  «3t0-0O-M 


[MT-060-03-«41(Mtt] 

West  Hi  Line  Resource  Management 
Plan  Amendment;  Ut>erty  and  Toole 
Counties,  Montana;  Supplement  to  the 
Notice  of  Intent 

AGENCY:  Department  of  the  Interior, 
Bureau  of  Land  Management. 
ACTION:  Supplement  to  the  notice  that 
the  West  HiLine  Resource  Management 
Plan  will  be  amended  by  the  Great  Falls 
Resource  Area,  Great  Falls.  Montana. 

SUMMARY:  This  notice  supplements  the 
"Notice  that  the  West  HiLine  Resource 
Management  Plan  will  be  Amended" 
that  the  Bureau  of  Land  Management 
published  in  the  Federal  Register, 
Volume  58.  No.  164.  page  45117.  August 
26.  1993. 

This  supplement  notes  that  the  public 
scoping  meetings  for  the  amendment, 
identified  in  the  August  26,  1993  notice, 
will  not  fulfill  the  pubUc  meeting 
requirements  for  withdrawal  proposals 
under  43  CFR  part  2310.3-1.  The  BLM 
will  hold  public  meetings  on  the  draft 
amendment  and  environmental  impact 
statement  in  the  summer  of  1994  which 
will  also  fulfill  the  public  meeting 
requirements  for  withdrawal  proposals 
under  43  CFR  2310.3-1. 
FOR  FUTTHER  MF0RMAT10N  CONTACT: 
Richard  L.  Hopkins.  Area  Manager, 
Great  Falls  Resource  Area,  812  14th.  St. 
N.,  Great  Falls.  MT  59401.  406-727- 
0503. 

Dated:  September  8. 1993. 
David  L.  Man. 
District  Manager. 
IFR  Doc.  93-22739  Filed  9-16-93;  8:4?  am] 

BILLMG  COOC  4310-ON-M 


Fish  and  Wlldilfe  Service 

Notice  Of  AvaHability  of  a  Draft 
Recovery  Plan  for  Soildago  houghtonii 
(Houghton's  goldenrod)  for  Review 
and  Comment 

AGENCY:  Fish  and  WildUfe  Service, 

Interior 

ACTION:  Notice  of  document  availability. 

SUMMARY:  The  U.S.  Fish  and  Wildlife 
Service  announces  the  availability  for 
public  review  of  a  draft  recovery  plan 
for  the  threatened  Solidago  houghtonii 
(Houghton's  goldenrod).  This  plant 
species  occurs  on  Federal,  state, 
mimicipal.  and  private  lands  in  nine 
Michigan  coimties  on  or  near  Lakes 
Huron  and  Michigan  and  at  one  site  in 
Genessee  County.  New  York.  The 
Service  solicits  review  and  comment 
from  the  public  on  this  draft  plan. 
DATES:  Comments  on  the  draft  recovery 
plan  must  be  received  on  or  before 
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October  18, 1993  to  receive 
consideration  by  the  Service. 
ADDRESSES:  Persons  wishing  to  review 
the  draft  recovery  plan  may  obtain  a 
copy  by  contacting  Chief,  Division  of 
Endangered  Species,  U.S.  Fish  and 
Wildlife  Service.  Bishop  Henry  Whipple 
Federal  Building,  1  Federal  Drive.  Fort 
Snelling,  Minnesota  55111;  telephone 
612-725-3276.  Written  comments  and 
materials  regarding  the  plan  should  be 
addressed  to  Zella  E.  Ellshoff,  Regional 
Botanist,  at  the  above  address. 
Comments  and  materials  received  are 
available  on  request  for  public 
inspection,  by  appointment,  during 
normal  business  hours  at  the  above 
address. 

FOR  FURTHER  INFORMATION  CONTACT: 
Zella  E.  Ellshoff  at  the  above  address 
and  telephone  number. 
SUPPLEMENTARY  INFORMATION: 

BackgroBiid 

Restoring  a  endangered  or  threatened 
animal  or  plant  to  the  point  where  it  is 
again  a  secure,  self-sustaining  member 
of  its  ecosystem  is  a  primary  goal  of  the 
U.S.  Fish  and  Wildlife  Service's 
(Service's)  endangered  species  program 
To  help  guide  the  recovery  effort,  the 
Service  is  working  to  prepare  recovery 
plans  for  most  of  the  listed  species 
native  to  the  United  States.  Recovery 
plans  describe  actions  considered 
necessary  for  conservation  of  the 
species,  establish  criteria  for  the 
recovery  levels  for  downlisting  or 
delisting  them,  and  estimate  time  and 
cost  for  implementing  the  recovery 
measures  needed. 

The  Endangered  Sped|[es  Act  of  1973 
(Act),  as  amended  (16  UK.C.  1531  et 
seq.]  requires  the  develoBment  of 
recovery  plans  for  listed  qj^ecies  unless 
such  a  plan  would  not  promote  the 
conservation  of  a  particular  species. 
Section  4(f)  of  the  Act,  as  amended  in 
1988.  requires  that  public  notice  and  an 
opportunity  for  public  review  and 
comment  be  provided  during  recovery 
plan  development.  The  Service  will 
consider  all  information  presented 
during  a  public  comment  period  prior  to 
approval  of  each  new  or  revised 
recovery  plan.  The  Service  and  other 
Federal  agencies  will  also  take  these 
comments  into  account  in  the  course  of 
implementing  approved  recovery  plans. 

Sdidago  houghtonii  is  found  in  the 
United  States  in  eight  Michigan 
counties  on  the  shores  of  Lakes  Huron 
and  Michigan,  one  Michigan  county 
slightly  inland,  and  one  New  York 
county.  The  principal  causes  for  decline 
of  this  species  are  development  of  the 
species'  limited  lakeshore  habitat  and 
the  overuse  of  these  areas  for 


recreational  activities,  particularly  off- 
road  vehicles.  Recovery  efforts  will 
focus  on  actions  necessary  to  conserve 
known  occurrences,  maintain  ecosystem 
processes,  and  enable  each  occurrence 
to  be  naturally  self-sustaining.  These 
actions  include,  but  are  not  limited  to. 
protecting  sites,  surveying  habitat, 
monitoring  occurrences,  disseminating 
current  information,  and  conducting 
biosystematic  research. 

Public  Commenta  Solicited 

The  Service  solicits  written  comments 
on  the  recovery  plan  described.  All 
comments  received  by  the  date  specified 
will  be  considered  prior  to  approval  of 
the  plan. 

Authority  ( 

The  authority  of  this  action  is  section 
4(f)  of  the  Endangered  Species  Act.  16 
U.S.C.  1533(f). 

Dated;  September  IC.  1993 
Manrin  E.  Moriarty. 
Regional  Dinctor. 
[FR  Doc.  93-22735  Filed  9-16-93;  8:45  ami 

aiUJNQCOOE  4310-CS-M 


Notice  of  Availat)imy  of  ■  Draft 
Recovery  Plan  for  Sedum  Integrlfolium 
ssp.  Leedyl  (Leedy's  Roseroot)  for 
Review  arxl  Comment 

agency:  Fish  and  Wildlife  Service. 
Interior. 

ACTION:  Notice  of  document  availability. 

SUMMARY:  The  U.S.  Fish  and  Wildlife 
Service  (Service)  announces  the 
availability  for  public  review  of  a  draft 
recovery  plan  for  the  threatened  Sedum 
intergrifolium  ssp.  leedyi  (Leedy's 
roseroot).  This  plant  is  endemic  to 
southeastern  Minnesota  and  western 
New  York  and  occurs  in  six  knowm 
populations — two  on  state-owned 
property  and  four  on  privately-owned 
land.  The  Service  solicits  review  and 
comments  from  the  public  on  this  draft 
plan. 

DATES:  Comments  on  the  draft  recovery 
plan  must  be  received  on  or  before 
October  18, 1993  to  receive 
consideration  by  the  Service. 
ADDRESSES:  Persons  wishing  to  review 
the  draft  recovery  plan  may  obtain  a 
copy  by  contacting  Chief.  Division  of 
Endangered  Species,  U.S.  Fish  and 
Wildhfe  Service,  Bishop  Henry  Whipple 
Federal  Building.  1  Federal  Drive,  Fort 
Snelling,  Minnesota  55111-4056; 
telephone  612-725-3276.  Written 
comments  and  materials  regarding  the 
plan  should  be  addressed  to  Zella  E. 
EllshoR,  Regional  Botanist,  at  the  above 
address.  Comments  and  materials 


received  are  available  on  request  for 
public  inspection,  by  appointment, 
during  normal  business  hours  at  the 
above  address. 

FOR  FURTHER  INFORMATION  CONTACT: 

Zella  E.  Ellshoff  at  the  above  address 
and  phone  number. 
SUPPt-EMENTARY  INFORMATION: 

Background 

Restoring  an  endangered  or 
threatened  animal  or  plant  to  the  point 
where  it  is  again  a  secure,  self- 
sustaining  member  of  its  ecosystem  is  a 
primary  goal  of  the  Service's 
endangered  species  program.  To  help 
guide  the  recovery  effort,  the  Service  is 
working  to  prepare  recovery  plans  for 
most  of  the  listed  species  native  to  the 
United  States.  Recovery  plans  describe 
actions  considered  necessary  for 
conservation  of  the  species,  establish 
criteria  for  the  recovery  levels  for 
dov^nnlisting  or  delisting  them,  and 
estimate  time  and  cost  for  implementing 
the  recovery  measures  needed. 

The  Endangered  Species  Act  of  1973 
(Act),  as  amended  (16  U.S.C.  1531  ef 
seq.],  requires  the  development  of 
recovery  plans  for  listed  species  unless 
such  a  plan  would  not  promote  the 
conservation  of  a  particular  species. 
Section  4(f)  of  the  Act,  as  amended  in 
1988.  requires  that  public  notice  and  an 
opportunity  for  public  review  and 
comment  be  provided  during  recovery 
plan  development.  The  Service  will 
consider  all  information  presented 
during  a  public  comment  period  prior  to 
approval  of  each  new  or  revised 
recovery  plan.  The  Service  and  other 
Federal  agencies  will  also  take  these 
comments  into  account  in  the  course  of 
implementing  approved  recovery  plans 

Sedum  integrifolium  ssp.  leedyi  is 
found  only  in  two  counties  in 
Minnesota  on  cool,  moderate  cliffs  and 
in  two  counties  in  New  York  on 
lakeside  cliffs.  This  taxon  is  an  isolated 
subspecies  of  a  species  with  three  other 
subspecies  which  occur  in  the  western 
United  States.  The  two  disjunct  areas  of 
occurrence  of  Sedum  integrifolium  ssp 
leedyi  suggest  the  taxon  is  a  relict  of  a 
formerly  more  widespread  Pleistocene 
flora.  Threats  to  the  taxon  include  its 
disjunct  occurrences,  low  numbers,  off- 
»te  influences,  and  on-site 
disturbances.  Recovery  efforts  will  focus 
on  actions  necessary  to  conserve  the 
three  privately-owned  Minnesota 
populations  and  a  comparably  sized  and 
self-sustaining  portion  of  the  main  New 
York  population.  These  actions  include, 
but  are  not  limited  to;  Conducting 
research  on  biosystematics.  ecology, 
habitat,  and  genetics;  developing  and 
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implementing  a  conservation  easement 
program:  establishing  and  maintaing  a 
genetic  bank;  establishing  funding  for 
conservation  actions;  monitoring 
occurrences;  providing  public 
education;  and  surveying  habitat. 

Public  Comments  Solicited 

The  Service  solicits  written  coniments 
on  the  recovery  plan  described.  All 
comments  received  by  the  date  specified 
will  be  considered  prior  to  approval  of 
the  plan. 

Authority 

The  authority  for  this  action  is  section 
4(fl  of  the  Endangered  Species  Act.  16 
U.S.C.  1533(f). 

Dated:  September  10, 1993. 
Marvin  E.  Moriarty. 
Begional  Director. 
[FR  Doc.  93-22734  Filed  9-16-93;  8:45  am] 

BILUNO  CODE  4310-S5-M 


Geological  Survey 

Information  Collection  Submitted  to 
the  Office  of  Management  and  Budget 
for  Review  Under  the  Paperwork 
Reduction  Act 

The  proposal  for  the  collection  of 
information  listed  below  has  been 
submitted  to  the  Office  of  Management 
and  Budget  for  approval  under  the 
provisions  of  the  Paperwork  Reduction 
Act  (44  U.S.C.  chapter  35).  Copies  of  the 
proposed  collection  of  information  and 
related  forms  and  explanatory  material 
may  be  obtained  by  contacting  the 
bureau's  clearance  officer  at  the  phone 
number  listed  blow.  Comments  and 
suggestions  on  the  requirement  should 
be  made  within  30  days  directly  to  the 
bureau  clearance  officer  and  to  the 
Office  of  Management  and  Budget, 
Paperwork  Reduction  Project  (1028- 
0050),  Washington  DC  20503,  telephone 
202-395-7340. 

Title:  Map  Requirements  Survey 
Oh4B  Approval  Number:  1028-0050 
Abstract:  OMB  Circular  A-16  mandates 
coordination  of  mapping  and  digital 
cartographic  data  activities  financed 
in  whole  or  in  part  by  Federal  funds, 
to  reduce  duplication  of  effort  and 
facilitate  effective  coordination  of 
mapping  programs.  The  U.S. 
Geological  Survey  uses  the  collected 
information  to  determine  priorities  for 
effective  production  management. 
Bureau  Form  Number:  None 
Frequency.-  Biennially 
Description  of  Respondents:  State  and 

local  governments 
Estimated  Completion  Time:  37  hours 
Annual  Responses:  25 
Annual  Burden  Hours:  925  hours 


Bureau  Clearance  Officer:  Geraldine  A. 
Wilson,  703-648-7309 

Dated:  August  18. 1993. 
Allni  H.  Watkins. 
Chief  National  Mapping  Division. 
[FR  Doc.  93-22809  Filed  9-16-93;  8:45  am) 

MLUNO  COOC  4310-31-M 

Minerals  Management  Service 

Outer  Continental  Shelf  (OCS) 
Advisory  Board — Policy  Committee; 
Notice  and  Agenda  for  Meeting 

The  Policy  Committee  of  the  OCS 
Advisory  Board  will  meet  Wednesday, 
October  20  and  Thursday,  October  21, 
1993,  at  the  Hyatt  Regency  Reston, 
Reston  Town  Center,  1800  Presidents 
Street,  Reston.  Virginia  (703)  709-1234. 

The  agenda  will  cover  the  following 
principal  subjects: 

Wednesday,  October  20: 
— Administration's  Energy  Outlook  and  Its 

Implications  for  the  OCS  for  the  Next  10 

Years,  Including  the  Domestic  Energy 

Initiative 
— Congressional  Committee 

Reorganization,  Legislation,  and 

Appropriations  Update 
— Regional  Directors  Panel 
Thursday,  October  21: 
—OCS  Legislative  Subcommittee 
— MMS  Selected  Issue  Update 
— OCS  Policy  Committee  Sand  and  Gravel 

Report 
— Safety  and  Environmental  Management 

Program  for  OCS  Operations  and 

Facilities 
— Operations  Update;  Ohmsett,  Oil 

Pollution  Act  Implementation,  In  Situ 

Bum  in  Newfoundland 
— Committee  Roundtable 

The  meeting  is  open  to  the  public. 
Upon  request,  interested  parties  may 
make  oral  or  written  presentations  to  the 
Policy  Committee.  Such  requests  should 
be  made  no  later  than  October  8. 1993, 
to  the  Office  of  OCS  Advisory  Board 
Support,  Minerals  Management  Service. 
381  Elden  Street,  MS-4110,  Hemdon. 
Virginia  22070,  Attention:  Terry 
Holman. 

Requests  to  make  oral  statements 
should  be  accompanied  by  a  summary 
of  the  statement  to  be  made.  For  more 
information,  call  Terry  Holman  at  (703) 
787-1211. 

Minutes  of  the  Policy  Committee 
meeting  will  be  available  for  public 
inspection  and  copying  at  the  Minerals 
Management  Service  in  Hemdon. 
Virginia.  This  notice  is  issued  in 
accordance  with  the  provisions  of  the 
Federal  Advisory  Committee  Act.  Public 
Law  No.  92-463.  5  U.S.C.  appendix  1. 
and  the  Office  of  Management  and 
Budget's  Circular  No.  A-63.  Revised. 


Dated:  September  8, 1993. 
Thomaa  GemhofBr, 

Associate  Director  for  Offshore  Minerals 

Management. 

[FR  Doc.  93-22741  Filed  9-16-93;  8:45  ami 

BILUNO  COOe  4910-im-M 


National  Park  Service 

Hamilton  Grange  National  Memorial, 
New  York  City.  NY;  Extension  of 
Document  Review  Comment  Period 

In  accordance  with  section  102(c)  of 
the  National  Environmental  Policy  Act 
of  1969  and  customary  procedures,  the 
National  Park  Service  has  placed  on 
review  the  draft  General  Management 
Plan  and  draft  Environmental  Impact 
Statement  for  Hamilton  Grange  National 
Memorial  in  New  York  City.  New  York. 

The  document  was  initially  made 
available  on  April  29. 1993.  for  a  60-day 
period  of  review  and  comment  through 
June  30, 1993.  By  notice  placed  on  June 
2. 1993  the  comment  and  review  period 
was  extended  through  August  13, 1993. 
This  notice  extends  the  comment  period 
through  October  14,  1993. 

For  a  copy  of  the  draft  document,  or  further 
information  contact  Superintendent. 
Manhattan  Sites,  National  Park  Service,  26 
Wall  Street,  New  York,  New  York  10005 

Dated:  September  10, 1993. 
John  C  Reed. 
Acting  Regional  Director 
IFR  Doc.  93-22762  Filed  9-16-93;  8:45  am| 
BOXING  COOE  4310-70-M 


INTERSTATE  COMMERCE 
COMMISSION 

Notice  of  Intent  to  Engage  in 
Compensated  Intercorporate  Hauling 
Operations 

This  is  to  provide  notice  as  required 
by  49  U.S.C.  10524(b)(1)  that  the  named 
corporations  intend  to  provide  or  use 
compensated  intercorporate  hauling 
operations  as  authorized  in  49  U.S.C. 
10524(b). 

A.  1.  Parent  corporation  in  Ash  Grove 
Cement  Company.  Its  address  is  8900 
Indian  Creek  Parkway.  Suite  600. 
Overland  Park.  KS  66210.  It  is  a 
Delaware  corporation. 

2.  Wholly-owned  subsidiaries  which 
will  participate  in  the  operations  are: 

Ash  Grove  Materials  Corp..  a  Delaware 

corporation 
Precision  Packaging  Corp.,  Arkansas 

corporation 
Materials  Packaging  Corp.,  a  Tennessee 

corporation 


B.  1.  Parent  corparati(Hi  and  address 
of  principal  office:  Liabovich  Btoa.,  Inc., 
2116  Preston  Street,  Rockford,  IL  61102. 

2.  Wholly  owned  companies  which 
will  participate  in  the  operations,  and 
States  of  incorporation: 


Corporation 

State  of  irv 
corporation 

Liet)ovich  Bros.  NationaJ  Sates 

minois. 

Corp. 
Liebovich  StnicturaJ  F=abftea1lng 
Co. 

Illinois 

Uet)0v«ch  Stsei  &  Aluminum  Co. 

Minois. 

Precision  Grindbig  &  Stress  Re- 

lAnois. 

itevingCo. 
Liebovteti    Custom    Fatoricabng 
Co. 

imnois. 

Uabovich    Scrap    &    Mactitnary 
Co.. 

Ulinois. 

Good  Metals  Itk „ 

Uinois. 

Sidney  L.  Strickland.  Jr. 

Secretary. 

(FR  Doc.  93-22758  Filed  9-16-93;  8;45  ami 

BILUNQ  COOK  T«3B-t1-« 


[No.  41086] 

American  Trucking  Associations; 
Petition  for  Declaratory  Order;  Single 
State  Insurance  Registration 

AGBitCY:  Interstate  Commerce 
Commission. 

ACTION:  Institution  of  declaratory  order 
proceeding. 

SUMMARY:  The  Commission  is  instituting 
a  proceeding  under  5  U.S.C  554(e)  to 
determine  whether  certain  State  actions 
are  inconsistent  with  the  Conunission's 
rules  governing  State  registration  of 
motor  carriers.  The  Commission  is 
acting  in  view  of  evidence  suggesting 
that  States  may  be  in  violation  of  49 
CFR  1023.2(a),  1023.4(c)(4),  and 
1023.4(g).  This  action  is  part  of  the 
Commission's  continuing  effort  to 
clarify  its  regulations  and  fecilitate 
smooth  operatian  of  the  registration 
system,  llie  Commission  is  providing 
interested  persons  an  opportunity  to 
participate  in  the  proceieding  and  is 
inviting  their  comments. 
DATES:  Comments  by  interested  persons 
are  due  October  4, 1993.  The 
Commission  does  not  intoid  to  issue  a 
service  list.  Replies  will  not  be 
permitted. 

ADDRESSES:  The  (viginal  and  10  copies 
of  comments  identiMed  as  such  and 
referring  to  No.  41086  must  be  sent  to: 
Office  of  the  Secretary,  Case  Control 
Branch,  Interstate  Commerce 
Commission,  Washington,  DC  20423. 
FOR  FURTHER  INFORMATION  CONTACT: 
Beryl  Gordon.  (202)  927-5610,  or 


Kenneth  Schwartz.  (202)  927-5316. 
[TDD  for  the  hearing  impaired:  (202) 

927-5721.) 

SUPPLEMENTARY  INFOiWATION:  In  a 
decision  served  May  18. 1993,  in  Single 
State  Insurance  Registration.  9 1.C.C.2d 
610  (1993),  the  Commission  adopted 
regulations  replacing  the  multi-State 
registration  system,  known  as  the 
"bingo  card"  program,  with  a 
simplified.  base-State  insurance 
registration  system.  The  CommissitMi 
acted  in  accordance  with  the  mandate  of 
section  4005  of  the  Intermodal  Surface 
Transportation  Efficiency  Act  of  1991 , 
Public  Law  102-240.  which 
substantially  amended  49  U.S.C 
11506 — Registration  of  Motor  Carriers 
by  a  State.  Under  the  new  regulations, 
carriers  must — 

(1)  File  proof  of  insurance  with  a 
single  participating  registration  State. 

(2)  Pay  fees  to  that  State  to  be 
allocated  among  all  participating  States 
in  which  the  carrier  operates,  and 

(3)  Keep  in  each  of  their  vehicles  a 
copy  of  a  receipt  issired  by  their 
registration  State. 

As  pertinent  here,  the  statute  and  the 
Commission's  regulations  provide,  in 
essence,  that  a  State  is  eligible  to 
participate  as  a  registration  State  and  to 
receive  fee  revenue  under  the  pro^m 
only  if,  as  of  January  1, 1991,  it  charged 
or  collected  a  fee  for  a  vehicle 
identification  stamp  or  a  number 
pursuant  to  the  provisions  of  the 
previous  registration  system.  See  49 
U.S.C.  11506(c)(2)(D)  and  49  CFR 
1023.2(a).  Also  as  pertinent  here,  the 
statute  and  the  reg^iktions  provide,  in 
essence,  that  the  per  vehicle  fee  each 
pertinent  participating  State  charges 
must  equal  the  fee,  not  to  exceed  $10, 
that  such  State  collected  or  charged  as 
of  November  15. 1991.  The  statute  and 
the  regulations  also  indicate  that  the 
charging  or  collection  of  any  fee  not  in 
accordance  with  the  new  fee  system 
shall  be  deemed  to  be  a  burden  on 
interstate  commerce.  See  49  U.S.C. 
11506(cK2)(B)(iv)  and  11506(cK2KC). 
and  49  CFR  1023.4(c)(4)  and  1023.4(g). 

On  August  27, 1993.  the  American 
Trucking  Associations  (ATA)  filed  a 
petition  requesting  the  Commission  to 
determine  that  certain  State  actions  are 
inconsistent  with  the  above-cited 
statutcny  and  regulatory  requirements. 
Specifically,  ATA  alleges,  first,  that 
Kentucky  has  commenced  participating 
in  the  new  registration  program  even 
though,  in  view  of  iacts  alleged  and 
interpreted  by  ATA,  Kentucky  is  not 
eligible  to  participate.  ATA  alleges, 
second,  that  Texas  is  ignoring  tbua 
requirement  that  fees  be  frozen  as  of 
November  15, 1991,  and  is  charging  all 


carriers  an  across-the-board  fee  of  $10. 
ATA  points  to  the  Commission's 
determination  that  States  must  continue 
to  observe  reciprocity  agreements  that 
had  the  effect  of  reducing  carriers'  fees. 
See  Single  State  Insurance  Registration, 
supra,  9  I.C.C2d  617-619.  As  a  third 
point,  ATA  contends  that  several 
participating  States  are  attempting  to 
raise  fees  beyond  the  levels  that  they 
charged  based  on  reciprocity  agreements 
under  the  previous  registration  system. 
Acknowledging  that  registration  States 
may  face  difficulties  in  determining  the 
actual  fees  carriers  previously  paid  to 
other  States.  ATA  recommends  a 
Commissioai  order  requiring 
participating  States  to  allow  carriers  to 
submit  evidence  as  to  the  fees  they  paid 
to  participating  States  in  1991. 

ATA  contends  that  the  involved 
issues  are  purely  legal,  and  it  argues  that 
the  Commission  thus  may  issue  a 
decision  without  seeking  public 
comment  It  argues  that  thousands  of 
carriers  and  truck  drivers  are  in 
jeopardy  of  fines  and  penalties. 

We  agree  with  ATA  that  uncertainty 
and  controversy  exist.  On  the  other 
hand,  we  believe  that  the  Commission 
would  benefit  from  comment  frtim 
interested  persons,  including  the  States 
of  Texas  and  Kentucky.  Ne\'ertheless,  it 
is  clear  that  expeditious  resolution  of 
the  issues  presented  is  in  the  best 
interest  of  all  carriers.  States,  and  other 
interested  persons.  Therefore,  we  will 
institute  a  declaratory  order  proceeding 
and  provide  interested  persons  an 
opportunity  to  participate.  We  will 
allow  only  15  days  from  publication  of 
this  notice  for  interested  persons  to  file 
comments,  and  we  will  not  accept 
replies.  We  encourage  persons  that  are 
in  agreement  with  one  another  to  submit 
joint  filings.  Also,  we  advise  persons 
that  they  may  adopt  the  submissions  of 
others  by  reference  without  siibmitting 
duplicate  pleadings. 

This  action  will  not  significantly 
affect  either  the  quality  of  the  human 
environment  or  the  conservation  of 
energy  resources. 

It  is  ordered: 

1.  A  declaratory  order  proceeding  is 
instituted  to  consider  the  issues  raised 
in  this  proceeding. 

2.  Comments  are  due  October  4, 1993. 
Decided:  Septen^ier  9, 1993. 

By  the  Commission.  Chairman  McDonald, 
Vice  Chainnan  Simmons,  Conunissioneis 
Phillips.  Philbin.  and  Waldea. 
Sidney  L.  Strickland,  Jr., 
Secretary. 
(FR  Doc.  93-22814  Filed  9-16-93;  8:45  am) 
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[Docket  No.  AB-290;  Sub-No.  131X] 

Norfolk  and  Western  Railway  Co.; 
Abandonment  Exemption;  Between 
Oak  Hill  and  Lochgelly,  WV 

Norfolk  and  Western  Railway 
Company  (NW)  has  filed  a  notice  of 
exemption  under  49  CFR  part  1152 
subpart  F — Exempt  Abandonments  to 
abandon  its  3.7-mile  line  of  railroad 
between  milepost  WL-2.5  at  Oak  Hill 
and  milepost  \VL-6.2  at  Lochgelly, 
WV.i 

NW  has  certified  that: 

(1)  No  local  traffic  has  moved  over  the 
line  for  at  least  2  years; 

(2)  There  is  no  overhead  traffic  on  the 
line; 

(3)  No  formal  complaint  filed  by  a 
user  of  rail  service  on  the  line  (or  by  a 
State  or  local  government  entity  acting 
on  behalf  of  such  user]  regarding 
cessation  of  service  over  the  line  either 
is  pending  with  the  Commission  or  with 
any  U.S.  District  Court  or  has  been 
decided  in  favor  of  the  complainant 
within  the  2-year  period;  and 

(4)  The  requirements  at  49  CFR  1105.7 
(service  of  environmental  report  on 
agencies).  49  CFR  1105.8  (service  of 
historic  report  on  State  Historic 
Preservation  Officer),  49  CFR  1105.11 
(transmittal  letter),  49  CFR  1105.12 
(newspaper  publication),  and  49  CFR 
1152.50(d)(1)  (service  of  verified  notice 
on  governmental  agencies)  have  been 
met. 

As  a  condition  to  use  of  this 
exemption,  any  employee  affected  by 
the  abandonment  shall  be  protected 
under  Oregon  Short  Line  R.  Co.— 
Abandonment — Goshen,  360 1.C.C.  91 
(1979).  To  address  whether  this 
condition  adequately  protects  affected 
employees,  a  petition  for  partial 
revocation  under  49  U.S.C.  10505(d) 
must  be  filed. 

Provided  no  formal  expression  of 
intent  to  file  an  offer  of  financial 
assistance  (OFA)  has  been  received,  this 
exemption  will  be  effective  on  October 
17, 1993,  unless  stayed  pending 
reconsideration.  Petitions  to  stay  that  do 
not  involve  environmental  issues,! 


1  Pursuant  to  49  CFR  1152.S0(d)(2).  the  railroad 
must  file  a  verified  notice  with  the  Commission  at 
least  SO  days  before  the  abandonment  or 
discontinuance  is  to  be  consummated.  The 
applicant,  in  its  verified  aotice.  indicated  a 
proposed  consummation  date  of  October  18, 1993. 
Because  the  verified  notice  was  not  filed  until 
August  30, 1993,  constimmation  should  not  have 
been  proposed  to  take  place  prior  to  October  19. 
1993.  Applicant's  representative  has  confirmed  that 
the  correct  consummation  date  is  on  or  after 
October  19.  1993. 

'  A  stay  will  be  issued  routinely  by  the 
Commission  in  those  proceedings  where  an 
informed  decision  on  environmental  issues 
(whether  raised  by  a  party  or  by  the  Section  of 


formal  expressions  of  intent  to  file  an 
OFA  under  49  CFR  1152.27(c)(2),3  and 
trail  use/rail  banking  statements  under 
49  CFR  1152.29  must  be  filed  by 
September  27, 1993.«  Petitions  to 
reopen  or  requests  for  public  use 
conditions  under  49  CFR  1152.28  must 
be  filed  by  October  7,  1993,  with:  Office 
of  the  Secretary.  Case  Control  Branch, 
Interstate  Commerce  Commission, 
Washington,  DC  20423. 

A  copy  of  any  petition  filed  with  the 
Commission  should  be  sent  to 
applicant's  representative:  F.  Blair 
Wimbush,  General  Attorney,  Norfolk 
Southern  Corporation,  Three 
Commercial  Place.  Norfolk,  VA  23510. 

If  the  notice  of  exemption  contains 
false  or  misleading  information,  the 
exemption  is  void  ab  initio. 

Applicant  has  filed  an  environmental 
report  which  addresses  the 
abandonment's  effects,  if  any,  on  the 
environmental  or  historic  resources.  The 
Section  of  Energy  and  Environment 
(SEE)  will  prepare  an  environmental 
assessment  (EA)  by  September  22, 1993. 
Interested  persons  may  obtain  a  copy  of 
the  EA  by  writing  to  SEE  (Room  3219, 
Interstate  Commerce  Commission, 
Washington,  DC  20423)  or  by  calling 
Elaine  Kaiser,  Chief,  SEE  at  (202)  927- 
6248.  Comments  on  environmental  and 
historic  preservation  matters  must  be 
filed  within  15  days  after  the  EA 
becomes  available  to  the  public. 

Environmental,  historic  preservation, 
public  use,  or  trail  use/rail  banking 
conditions  will  be  imposed,  where 
appropriate,  in  a  subsequent  decision. 

Decided:  Septeml)er  10. 1993. 

By  the  Commission.  David  M.  Konschnik, 
Director,  Office  of  Proceedings. 
Sidney  L.  Strickland,  Jr., 
Secretary. 

[FR  Doc.  93-22759  Filed  9-1&-93;  8:45  am] 
BILlJtM  COOC  7035-01-M 

[Docket  No.  AB-8;  Sub-No.  27X] 

The  Denver  and  Rio  Grande  Western 
Railroad  Co.;  Abandonment 
Exemption;  In  El  Paso  County,  CO 

The  Denver  and  Rio  Grande  Western 
Railroad  Company  (DRGW)  has  filed  a 


Energy  and  Environment  in  its  independent 
investigation)  cannot  be  made  prior  to  the  effective 
date  of  the  notice  of  exemption.  See  Exemption  of 
Out-of-Service  Rail  Lines.  5 1.C.C.2d  377  (1989). 
Any  entity  seeking  a  stay  on  environmental  . 
concerns  is  encouraged  to  file  its  request  as  soon 
as  possible  in  order  to  permit  this  Commission  to 
review  and  act  on  the  request  before  the  effective 
date  of  this  exemption. 

'  See  Exempt,  of  Bail  Abandonment— Offers  of 
Finan.  Assist..  4  LC.C.2d  164  (1987). 

«Tha  Commission  will  accept  a  late-filed  trail  use 
request  as  long  as  it  retains  jurisdiction  to  do  so. 


notice  of  exemption  under  49  CiFR  part 
1152  subpart  F — Exempt  Abandonments 
to  abandon  a  1.78-mile  portion  of  its 
Manitou  Branch  rail  line  from  milepost 
75.26,  at  or  near  the  Colorado  Springs 
rail  station,  to  milepost  77.04,  at  or  near 
the  end  of  the  track,  in  El  Paso  County, 
CO. 
DRGW  has  certified  that: 

(1)  No  local  traffic  has  moved  over  the 
line  for  at  least  2  years; 

(2)  Any  overhead  traffic  on  the  line 
can  be  rerouted  over  other  lines; 

(3)  No  formal  complaint  filed  by  a 
user  of  rail  service  on  the  line  (or  by  a 
State  or  local  government  entity  acting 
on  behalf  of  such  user)  regarding 
cessation  of  service  over  the  line  either 
is  pending  with  the  Commission  or  with 
any  U.S.  District  Court  or  has  been 
decided  in  favor  of  the  complainant 
within  the  2-year  period;  and 

(4)  The  requirements  at  49  CFR  1105.7 
(environmental  reports),  49  CFR  1105.8 
(historic  reports),  49  CFR  1105.11 
(transmittal  letter),  49  CFR  1105.12 
(newspaper  publication),  and  49  CFR 
1152.50(d)(1)  (notice  to  governmental 
agencies)  have  been  met. 

As  a  condition  to  use  of  this 
exemption,  any  employee  adversely 
affected  by  the  abandonment  shall  be 
protected  under  Oregon  Short  Line  R. 
Co. — Abandonment— Goshen,  360  I.C.C. 
91  (1979).  To  address  whether  this 
condition  adequately  protects  affected 
employees,  a  petition  for  partial 
revocation  under  49  U.S.(I!.  10505(d) 
must  be  filed. 

Provided  no  formal  expression  of 
intent  to  file  an  offer  of  financial 
assistance  (OFA)  has  been  received,  this 
exemption  will  be  effective  on  October 
17, 1993,  unless  stayed  pending 
reconsideration.  Petitions  to  stay  that  do 
not  involve  environmental  issues. i 
formal  expressions  of  intent  to  file  an 
OFA  under  49  CFR  1152.27(c)(2).2  and 
trail  use/rail  banking  requests  under  49 
1152.29  3  must  be  filed  by  September 
27, 1993,  Petitions  to  reopen  or  requests 
for  public  use  conditions  under  49  CFR 
1152.28  must  be  filed  by  October  7. 
1993,  with:  Office  of  the  Secretary.  Case 


1 A  stay  will  be  issue<l  routinely  by  the 
Commission  in  those  proceedings  where  an 
informed  decision  on  environmental  issues 
(whether  raised  by  a  party  or  by  the  Commission's 
Section  of  Energy  and  Environment  in  its 
Independent  investigation)  cannot  be  made  prior  to 
the  effecbve  date  of  the  notice  of  exemption.  See 
Exemption  of  OutK)f-Service  Rail  Lines,  5  I.C.C.2d 
377  (1989).  Any  entity  seeking  a  stay  on 
environmental  concerns  is  encouraged  to  file  its 
request  as  soon  as  possible  in  order  to  permit  the 
Commission  to  review  and  act  on  the  request  before 
the  effective  date  of  this  exemption. 

>  See  Exempt  of  Rail  Abandonment — Offers  of 
Finan.  Assist.  4  LC.C.2d  164  (1987). 

1  The  Commission  will  accept  a  late-filed  trail  use 
request  as  long  as  it  retains  jurisdiction  to  do  so. 


Control  Branch,  Interstate  Commerce 
Commission,  Washington,  E>C  20423. 

A  copy  of  any  petition  filed  with  the 
Commission  should  be  sent  to 
applicant's  representative:  Gary  A. 
Laakso.  Southern  Paciflc  Building,  One 
Market  Plaza,  San  Francisco,  CA  94105. 

If  the  notice  of  exemption  contains 
false  or  misleading  information,  the 
exemption  is  void  ab  initio. 

DRGW  has  filed  an  environmental 
report  which  addresses  the 
abandonment's  effects,  if  any,  on  the 
environment  and  historic  resources.  The 
Section  of  Energy  and  Environment 
(SEE)  will  issue  an  environmental 
assessment  (EA)  by  September  22, 1993. 
Interested  persons  may  obtain  a  copy  of 
the  EA  by  writing  to  SEE  (room  3219, 
Interstate  Commerce  Commission, 
Washington,  DC  20423)  or  by  calling 
Elaine  Kaiser,  Chief  of  SEE,  at  (202) 
927-6248.  Comments  on  environmental 
and  historic  preservation  matters  must 
be  filed  within  15  days  after  the  EA  is 
available  to  the  public. 

Environmental,  historic  preservation, 
public  use,  or  trail  use/rail  banking 
conditions  will  be  imposed,  where 
appropriate,  in  a  subsequent  decision. 

Decided:  September  8, 1993. 

By  the  Commission,  David  M.  Konschnik, 
Director,  Office  of  Proceedings. 
Sidney  L.  Strickland,  Jr., 
Secretary. 
IFR  Doc.  93-22757  Filed  9-16-93;  8:45  ami 

MLUNG  CODE  703S-01-M 


[Docket  No.  AB-12;  Sub-No.  156X] 

Southern  Pacific  Transportation  Co; 
Discontinuance  of  Trackage  Rights 
Exemption;  In  Orange  County,  CA 

Southern  Pacific  Transportation 
Company  (SPT)  has  filed  a  notice  of 
exemption  under  49  CFR  part  1152 
subpart  F — Exempt  Abandonments  and 
Discontinuances  to  discontinue  trackage 
rights  over  a  2.99-mile  section  of  the 
Anaheim  Branch  line  owned  by  the 
Union  Pacific  Railroad  Company  (UP)  in 
Orange  County,  CA.i  The  line  extends 
from  milepost  15.51,  at  or  near  UP  rail 
station  ATSF  Crossing,  to  milepost 
18.50,  at  or  near  UP  rail  station 
FuUerton. 

SPT  has  certified  that: 


(1)  No  local  traffic  has  moved  over  the 
line  for  at  least  2  years; 

(2)  Overhead  traffic  has  been  rerouted 
over  other  lines; 

(3)  No  formal  complaint  filed  by  a 
user  of  rail  service  on  the  line  (or  by  a 
State  or  local  government  entity  acting 
on  behalf  of  such  user)  regarding 
cessation  of  service  over  Oie  line  either 
is  pending  with  the  Commission  or  with 
any  U.S.  District  Court  or  has  been 
decided  in  favor  of  the  complainant 
within  the  2-year  period;  and 

(4)  The  requirements  at  49  CFR 
1105.12  (newspaper  publication)  and  49 
CFR  1152.50(d)(1)  (notice  to  government 
agencies)  have  been  met.2 

As  a  condition  to  use  of  this 
exemption,  any  employee  affected  by 
the  discontinuance  shall  be  protected 
under  Oregon  Short  Line  R.  Co. — 
Abandonment — Goshen,  360  I.C.C.  91 
(1979).  To  address  whether  this 
condition  adequately  protects  affected 
employees,  a  petition  for  partial 
revocation  under  49  U.S.C.  10505(d) 
must  be  filed. 

Provided  no  formal  expression  of 
intent  to  file  an  offer  of  financial 
assistance  (OFA)  has  been  received,  this 
exemption  will  be  effective  on  October 
17, 1993,  unless  stayed  pending 
reconsideration.  Petitions  to  stay  that  do 
not  involve  environmental  issues  3  and 
formal  expressions  of  intent  to  file  an 
OFA  under  49  CFR  1152.27(c)(2)*  must 
be  filed  by  September  27, 1993. 
Petitions  to  reopen  must  be  filed  by 
October  7, 1993.  with:  Office  of  the 
Secretary,  Case  Control  Branch, 
Interstate  Commerce  Commission, 
Washington,  DC  20423. » 

A  copy  of  any  petition  filed  with  the 
Commission  should  be  sent  to 
applicant's  representative:  Gary  A. 
Laakso,  Southern  Pacific  Building,  One 
Market  Plaza,  room  846,  San  Francisco, 
CA  94105. 


I  The  section  of  line  over  which  SPT  seeks  to 
discontinue  service  is  embraced  in  a  line  that  UP 
seeks  to  abandon  in  a  petition  for  exemption  Gled 
on  July  29.  1993,  in  Docket  No.  AB-33  (Sub-No. 
80X).  SPT's  trackage  rights  over  the  rest  of  the  line 
involved  in  Docket  No.  AB-33  (Sub-No.  80X)  were 
discontinued  under  an  exemption  notice  filed  in 
Docket  No.  AB-12  (Sub-No.  121X)  which  was 
served  and  published  in  the  Federal  Regiiter  on 
March  7, 1986  (53  Fed.  Reg.  7250-7251). 


>  SPT  did  not  file  an  Environmental  or  Historic 
report,  which  it  argues  are  not  required  in  this 
instance.  In  any  event,  however,  SPT  incorporates 
by  reference  the  reports  submitted  by  UP  in  Docket 
No.  AB-33  (Sub-No.  BOX). 

>  A  stay  will  be  issued  routinely  by  the 
Commission  in  those  proceedings  where  an 
informed  decision  on  environmental  issues 
(whether  raised  by  a  party  or  by  the  Commission's 
Section  of  Energy  and  Environment  in  its 
independent  investigation)  cannot  be  made  before 
the  effective  date  of  the  notice  of  exemption.  See 
Exemption  of  Oul-of-Service  Rail  Lines,  5  I.C.C.2d 
377  (1989).  Any  entity  seeking  a  stay  involving 
enviroiunental  concerns  is  encouraged  to  file  its 
request  as  soon  as  possible  in  order  to  permit  this 
Commission  to  review  and  act  on  the  request  before 
the  effective  date  of  this  exemption. 

*  See  Exempt,  of  Rail  Abandonment — Offers  of 
Finan.  Assist.,  4  I.C.C.2d  164  (1987). 

s  Because  this  is  only  a  discontinuance 
proceeding,  there  is  no  need  to  provide  for  the  trail 
use/rail  ttanking  or  public  use  conditions  routinely 
provided  for  in  abandonment  proceedings. 


If  the  notice  of  exemption  contains 
false  or  misleading  information,  the 
exemption  is  void  ab  initio. 

The  Section  of  Energy  and 
Environment  (SEE)  will  issue  an 
environmental  assessment  (EA)  by 
September  22, 1993.  Interested  persons 
may  obtain  a  copy  of  the  EA  by  writing 
to  SEE  (room  3219,  Interstate  Commerce 
Commission,  Washington.  DC  20423)  or 
by  calling  Elaine  Kaiser,  Chief  of  SEE, 
at  (202)  927-6248.  Comments  on 
environmental  and  historic  preservation 
matters  must  be  filed  within  15  days 
after  the  EA  is  available  to  the  public. 

Environmental  and  historic 
preservation  conditions  will  be 
imposed,  where  appropriate,  in  a 
subsequent  decision. 

Decided:  September  10. 1993. 

By  the  Commission.  David  M.  Konschnik, 
Director,  Office  of  Proceedings. 
Sidney  L.  Strickland,  Jr., 
Secretary 
[FR  Doc  93-22756  Filed  9-16-93;  8:45  am) 

BILLING  C00£  703S-01-M 


DEPARTMENT  OF  JUSTICE 

Immigration  and  Naturalization  Service 
PNS  No.  1627-93] 

Closure  of  Temporary  Asylum 
Interview  Office  In  Los  Angeles, 
California 

AGENCY:  Immigration  and  Naturalization 
Service,  Justice. 
ACTION:  Notice. 

EFFECTIVE  DATE:  The  effective  date  of 
this  notice  is  August  20, 1993. 
FOR  FURTHER  INFORMATION  CONTACT: 
Marianne  Kilgannon-Martz,  Asylum 
Officer,  Office  of  International  Affairs, 
Immigration  and  Naturalization  Service, 
425  I  Street,  NW.,  Washington,  DC 
20536.  Attention:  ULLICO,  Third  Floor. 
Telephone  (202)  633-1024. 
SUMMARY:  This  notice  advises  the  public 
of  the  closure  of  the  asylum 
interviewing  site  in  the  Federal  Building 
at  300  N.  Los  Angeles  Street,  Los 
Angeles.  California.  All  asylum 
applicants  from  the  Los  Angeles 
metropolitan  area  should  appear  at  the 
Anaheim  location  for  their  scheduled 
interviews  and  direct  all  necessary  mail 
to  the  Anaheim  address.  This  notice 
provides  information  regarding  the 
permanent  site. 

BACKGROUND:  In  1991,  INS  announced 
that  it  had  established  seven  asylum 
offices  located  in  Newark,  NJ;  Arlington, 
VA;  Miami,  FL;  Houston,  TX;  Chicago, 
IL;  Los  Angeles  and  San  Francisco,  CA 
(56  Federal  Register  50810,  October  9, 
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1991).  A  temponry  interviewing  site 
was  inaiDtaiirad  in  the  Federal  Building 
at  300  N.  I  ns  Angeles  Street,  Los 
Angeles,  LaUfomia  penciing  the 
establishment  of  •  permanent  location 
in  the  Los  Angeles  area.  The  permanent 
site  was  located  in  Anaheim  in  October 
1992.  The  present  mailing  and  street 
address  of  the  Asylum  Office  serving  the 
Los  Angeles  area  is  provided  below. 

Anaheim,  California 

[Mailing  address) 

P.O.  Box  65015 

Anaheim,  California  92815-5015 
(Street  addressl 

290  S.  Anaheim  Blvd. 

Anaheim,  California  92805 

Applicants  reading  in  the  Los  Angeles 
metropolitan  area  should  appear  for 
their  scheduled  interviews  at  the  above 
address. 

Dated:  September  1. 1993. 

Chris  Sale. 

Actuig  Comausuoner.  ixnaugreOon  and 
Natumlizot    n  Service. 

IFR  Doc  93-22761  Filed  9-16-93;  8.45  am) 

BltUNa  COM  4«1O-0t-M 


DEPARTUEMT  OF  LABOR 

Employment  Standards 
Administration;  Wage  arui  Hour 
Division 

Minimum  Wages  for  Federal  and 
Federally  Assisted  Construction; 
General  Wage  Determination  Decisions 

General  wage  determination  decisions 
of  the  Secretary  of  Labor  are  issued  in 
accordance  with  applicable  law  and  are 
based  on  the  information  obtained  by 
the  Department  of  Labor  from  its  study 
of  local  wage  conditions  and  data  made 
available  from  ather  sources  They 
specify  the  basic  hourly  wage  rates  and 
fringe  benp-~ts  which  are  determined  to 
be  prevailing  for  the  described  classes  of 
laborers  and  mechanics  employed  on 
construction  projects  of  a  similar 
character  and  in  the  localities  specified 
therein. 

The  determinations  in  these  decisions 
of  prevailing  rates  and  fringe  benefits 
have  been  made  in  accord^ce  with  29 
CFR  part  1 ,  by  authority  of  the  Secretary 
of  Labor  pursuant  to  the  provisions  of 
the  Davis-Bacon  Act  of  March  3, 1931, 
as  amended  (46  Stat.  1494,  as  amended, 
40  use.  276a)  and  of  other  Federal 
statutes  referred  to  in  29  CFR  part  1. 
appendix,  as  well  as  such  additional 
statutes  as  may  from  time  to  time  be 
enacted  containing  provisions  for  the 
payment  of  wages  determined  to  be 
prevailing  by  the  Secretary  of  Labor  in 
accordance  with  the  Davia-Baoon  Act. 


The  prevailing  rates  and  fringe  benefits 
determined  in  these  decisions  shall,  in 
accordance  with  the  provisions  of  the 
foregoing  statutes,  constitute  the 
minimum  wages  payable  on  Federal  and 
federally  assisted  construction  projects 
to  laborers  and  mechanics  of  the 
specified  classes  engaged  on  contract 
work  of  the  character  and  in  the 
locahties  described  therein. 

Good  cause  is  hereby  found  for  not 
utilizing  notice  and  public  comment 
procedure  thereon  [nior  to  the  issuance 
of  these  determinations  as  prescribed  in 
5  U.S.C  553  and  not  providing  for  delay 
in  the  effective  date  as  prescribed  in  that 
section,  because  the  necessity  to  issue 
ciurent  construction  industry  wage 
determinations  frequently  and  in  large 
volume  causes  procedures  to  be 
impractical  and  contrary  to  the  public 
interest. 

General  wage  determination 
decisions,  and  modifications  and 
supersedes  decisions  thereto,  contain  no 
expiration  dates  and  are  eflective  from 
their  date  of  notice  in  the  Federal 
Register,  or  on  the  date  written  notice 
is  received  by  the  agency,  whichever  is 
earlier.  Tliese  decisions  are  to  be  used 
in  accordance  with  the  provisions  of  29 
CFR  parts  1  and  5.  Accordingly,  the 
applicable  decisions,  together  with  any 
modifications  issued,  must  be  made  a 
part  of  every  contract  for  performance  of 
the  described  work  within  the 
geographic  area  indicated  as  required  by 
an  applicable  Federal  prevailing  wage 
law  and  29  CFR  part  5.  The  wage  rates 
and  fringe  benefits,  notice  of  which  is 
published  herein,  and  which  are 
contained  in  the  Government  Printing 
Office  (GPO)  document  entitled 
"General  Wage  Determinations  Issued 
Under  The  Davis-Bacon  And  Related 
Acts,"  shall  be  the  minimum  paid  by 
contractors  and  subcontractors  to 
laborers  and  mechanics. 

Any  person,  organization,  or 
governmental  agency  having  an  interest 
in  the  rates  determined  as  prevailing  is 
encouraged  to  submit  wage  rate  and 
fringe  benefit  information  for 
consideration  by  the  Department. 
Further  information  and  self- 
explanatory  forms  for  the  purpose  of 
submitting  this  data  may  be  obtained  by 
writing  to  the  U.S.  Department  of  Labor, 
Employment  Standards  Administration. 
Wage  and  Hour  Division,  Division  of 
Wage  Determinations,  200  Constitution 
Avenue.  NW.,  room  Sr-3014, 
Washington,  20210. 

New  General  Wage  Determinatioa 
Decisions 

The  numbers  of  the  decisions  added 
to  the  Government  Printing  Office 
document  entitled  "General  Wage 


Determinations  Issued  Under  the  Davis- 
Bacon  and  Related  Acts"  are  listed  by 
Volume  and  State. 

Volume  1 

Maryland 

MD930042  (Sept.  17, 1993) 
New  York 

NY930043  (Sept.  17, 1993) 

Modification  to  General  Wage 
Determination  Decisions 

The  number  of  decisions  listed  in  the 
Government  Printing  Office  document 
entitled  "General  Wage  Determinations 
Issued  Under  the  Davis-Bacon  and 
Related  Acts"  being  modified  are  listed 
by  Volume  and  State.  Dates  of 
publication  in  the  Federal  Register  are 
in  f>arentheses  following  the  decisions 
being  modified. 

Volume  I 

Maryland 
MD  930006  (Feb.  19. 1993) 

Volume  II 

Arkansas 

AR930001  (Feb.  19. 1993) 

AR930003  (Feb.  19, 1993) 

AR93000A  (Feb.  19, 1993) 
Illinois 

IL9300G1  (Feb.  19, 1993) 

IL930002  (Feb.  19,  1993) 

IL9300O3  (Feb.  19. 1993) 

IL930004  (Feb.  19. 1993) 

IL930005  (Feb.  19, 1993) 

1L930006  (Feb.  19. 1993) 

IL930007  (Feb.  19, 1993) 

IL930008  (Feb.  19,  1993) 

IL930OO9  (Feb.  19.1993) 

IL930011(Feb.  19, 1993) 

IL930012  (Feb.  19,  1993) 

IL930013  (Feb.  19, 1993) 

IL930O14  (Feb.  19. 1993) 

IL930O1S  (Feb.  19. 1993) 

IL930016  (Feb.  19, 1993) 

IL930O17  (Feb.  19. 1993) 
Kansas 

KS9300O7  (Feb.  19, 1993) 

KS930008  (Feb.  19, 1993) 

KS930OO9  (Feb.  19. 1993) 

ICS930011  (Feb.  19. 1993) 

KS930012  (Feb.  19. 1993) 

10)930013  (Feb.  19. 1993) 

KS930014  (Feb.  19. 1993) 

KS930015  (Feb  19, 1993) 

KS930016  (Feb.  19, 1993) 

KS930018  (Feb.  26. 1993) 

KS930019  (Feb.  26, 1993) 

KS930020  (Feb.  26, 1993) 

ICS930021  (May  07, 1993) 

1CS930022  (May  28,  1993) 

KS930023  (Jul.  02, 1993) 

KS930025  Uul  02. 1993) 

KS930C26  (Jul.  16, 1993) 

KS930028  (Aug.  28,  1993) 
Michigan 

MI930001  (Feb.  19, 1993) 
Oklahoma 

OK930001  (Feb.  19. 1993) 

OK930002  (Feb.  19, 1993) 

OK930008  (Feb.  19, 1993) 

OK930009  (Feb.  19, 1993) 

OK930010  (Feb.  19, 1993) 


OK930011  (Feb. 
OK930013  (Feb. 
OK930014  (Feb. 
OK930016  (Feb. 
OK930017  (Feb. 
OK930018  (Feb. 
OK930019  (Feb. 
OK930020  (Feb. 
OK930021  (Feb. 
Texas 
TX930O03  (Feb. 
TX930O18  (Feb. 


19, 1993) 
19, 1993) 
19, 1993) 
19. 1993) 
19, 1993) 
19, 1993) 
19, 1993) 
19, 1993) 
19, 1993) 

19, 1993) 
19. 1993) 


Volume  m 

Arizona 

AZ930001  (Feb.  19, 1993) 
Idaho 

ro930001  (Feb.  19, 1993) 

ID93OO03  (Feb.  19, 1993) 

ID930004  (Feb.  19, 1993) 
Montana 

MT930010  (Aug.  6, 1993) 
Oregon 

OR930001  (Feb.  19, 1993) 

General  Wage  Determination 
Publication 

General  wage  determinations  issued 
under  the  Davis-Bacon  and  related  Acts, 
including  those  noted  above,  may  be 
foimd  in  the  Government  Printing  Office 
(GPO)  document  entitled  "General  Wage 
Determinations  Issued  Under  the  Davis- 
Bacon  And  Related  Acts".  This 
publication  is  available  at  each  of  the  50 
Regional  Government  Expository 
Libraries  and  many  of  the  1,400 
Government  Depository  Libraries  across 
the  country.  Subscriptions  may  be 
purchased  from:  Superintendent  of 
Documents,  Government  Printing 
Office.  Washington,  DC  20402,  (202) 
783-3238. 

When  ordering  subscription(s).  be 
sure  to  specify  the  State(s)  of  interest, 
since  subscriptions  may  be  ordered  for 
any  or  all  of  the  three  separate  volumes, 
arranged  by  State.  Subscriptions  include 
ah  annual  edition  (issued  on  or  about 
January  1)  which  includes  all  current 
general  wage  determinations  for  the 
States  covered  by  each  volume. 
Throughout  the  remainder  of  the  year, 
regular  weekly  updates  will  be 
distributed  to  subscribers. 

Signed  at  Washington,  DC  this  10th  day  of 
September  1993. 
Alan  L.  Moss, 

Director,  Division  of  Wage  Determinations. 
[FR  Doc.  93-22553  FUed  9-16-93;  8:45  am] 
BIUJNO  CODE  4810-27-M 


Emptoymmit  and  Training 
Admlnlttratlon 

[TA-W-28,722]  i 

Anchor  Wover  Label  Co.,  Alcoa, 
Tenneaaee;  Affirmative  Determination 
Regarding  Application  for 
Reconsideration 

On  August  27. 1993.  the 
Amalgamated  Clothing  &  Textile 
Workers'  Union  (ACTWU)  requested 
administrative  reconsideration  of  the 
Department  of  Labor's  Notice  of 
Negative  Determination  Regarding 
Eligibility  to  Apply  for  Worker 
Adjustment  Assistance  for  workers  at 
the  subject  firm.  The  Department's 
Negative  Determination  was  issued  on 
July  30. 1993  and  published  in  the 
Federal  Register  on  August  17, 1993  (58 
FR  43656). 

The  union  claims  that  the  company 
closed  the  plant  and  has  begun 
importing  woven  labels. 

Conclusion 

After  careful  review  of  the 
application,  I  conclude  that  the  claim  is 
of  sufficient  weight  to  justify 
reconsideration  of  the  Department  of 
Labor's  prior  decision.  The  application 
is,  therefore,  granted. 

Signed  at  Washington.  DC.  this  10th  day  of 
September  1993. 
Stephen  A.  Wandner, 

Deputy  Director,  Office  of  Legislation  & 

Actuarial  Services,  Unemployment  Insurance 

Service. 

[FR  Doc.  93-22730  Filed  9-16-93;  8:45  ami 
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[TA-W-28, 802] 

Digital  Equipment  Corp.,  Buffalo,  New 
York;  Dismissal  of  Application  for 
Reconsideration 

Pursuant  to  29  CFR  90.18  an 
appUcation  for  administrative 
reconsideration  was  filed  with  the 
Director  of  the  Office  of  Trade 
Adjustment  Assistance  for  workers  at 
Digital  Equipment  Corporation,  Bu&lo, 
New  York.  The  review  indicated  that 
the  application  contained  no  new 
substantial  information  which  would 
bear  importantly  on  the  Department's 
determination.  Therefore,  dismissal  of 
the  application  was  issued. 

TA-W-28.  802:  Digital  Equipment 
Corporation,  Buffalo,  New  York 
(Septembers,  1993) 


Signed  at  Washington.  DC.  this  10th  day  of 
September,  1993. 
Marvin  M.  Foolcs, 

Director,  Office  of  Adjustment  Assistance. 
[FR  Doc.  93-22729  Filed  9-16-93;  8:45  am] 
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[TA-W-28,853] 

H.W.  Jan  Enterprises,  Inc.,  South 
River,  New  Jersey;  Termination  of 
Investigation 

Pursuant  to  section  221  of  the  Trade 
Act  of  1974.  an  investigation  was 
initiated  on  July  12. 1993  in  response  to 
a  worker  petition  which  was  filed  on 
behalf  of  workers  at  H.W.  Jan 
Enterprises,  Incorporated,  South  River. 
New  Jersey. 

H.W.  Jan  Enterprises,  Incorporated  is 
out  of  business.  H.W.  Jan  Enterprises, 
Incorporated  worked  primarily  for  After 
Five  a  manufacturer  of  ladies'  dresses 
and  After  Five  closed  permanently. 
Efforts  to  develop  further  information  to 
complete  the  investigation  and  to  make 
a  determination  for  eligibility  under 
section  221  of  the  Trade  Act  of  1974 
have  proved  to  be  unsuccessful.  Since 
no  further  information  is  available  to 
complete  the  investigation  in  this  case, 
the  investigation  has  been  terminated. 

Signed  at  Washington,  DC,  this  10th  day  of 
September  1993. 
Marvin  M.  Fooks, 

Director,  Office  of  Trade  Adjustment 
Assistance. 

[FR  Doc.  93-22728  Filed  9-16-93;  8:45  am) 
SUMO  COOC  4510-30-H 


[TA-W-28, 799,  et  al.] 
Termination  of  Investigation 

In  the  matter  of  (TA-W-28.  799)  IMC- 
AGRICO  Co.  (formerly  IMC  Fertilizer.  Inc.). 
Kingsford  Mine,  Bartow,  Florida;  [TA-W-28. 
799A]  IMC-AGRICO  Co.  (formerly  IMC 
Fertilizer.  Inc.).  4-Comers  Mine.  Bartow. 
Florida 

Pursuant  to  section  221  of  the  Trade 
Act  of  1974.  an  investigation  was 
initiated  on  June  21, 1993  in  response 
to  a  worker  petition  which  was  filed  on 
behalf  of  workers  at  IMC-Agrico 
Company,  Bartow,  Florida. 

The  petitioner  has  requested  that  the 
petition  be  withdrawn.  Consequently, 
further  investigation  in  this  case  would 
serve  no  purpose,  and  the  investigation 
has  been  terminated. 


4M78 


Vwianl  Ragiter  /  Vol  58.  No.  179  /  Friday.  September  17.  1993  /  Notices 


Signed  at  Washington.  DC.  this  3rd  day  of 
September  1993. 

Marrin  M.  Fooks, 

Director  Office  of  Trade  Adfustment 
Assistoitce. 

[FR  Doc  93-22731  Filed  9-16-93;  8:45  ami 
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Determinations  Regarding  EligH)tNty 
To  Apply  for  Worker  Adjustment 
Assistance 

In  accordance  with  section  223  of  the 
Trade  Act  of  1974  (19  U.S.C.  2273)  the 
Department  of  Labor  herein  presents 
summaries  of  determinations  regarding 
eligibility  to  apply  for  adjustment 
assistance  'csued  dxiring  the  period  of 
August  19bJ. 

In  order  for  an  afBrmative 
determination  to  be  made  and  a 
certification  of  eligibility  to  apply  for 
adjustmmit  assistance  to  be  issued,  each 
of  the  group  eligibility  requirements  of 
section  222  of  the  Act  must  be  met. 

(1)  That  a  significant  number  or 
proportion  of  the  workers  in  the 
workers'  firm,  or  an  appropriate 
subdivision  thereof,  have  become  totally 
or  partially  separated, 

(2)  That  sales  or  production,  or  both, 
of  the  firm  or  subdivision  have 
decreased  absolutely,  and 

(3)  That  increases  of  imparts  of 
articles  like  or  directly  competitive  with 
articles  produced  by  the  firm  or 
appropriate  subdivision  have 
contributed  importantly  to  the 
separations,  or  threat  thereof,  and  to  the 
absolute  decline  in  sales  or  production. 

Negative  Determinations 

In  each  of  the  following  cases  the 
investigation  revealed  that  criterion  (3) 
has  not  been  met.  A  survey  of  customers 
indicated  that  increased  imports  did  not 
contribute  importantly  to  worker 
separations  at  the  firm. 
TA-'W-28,577:  United  Technologies 

Corp  ,  Pratt  &  Whitney  Aircraft, 

East  Hartford,  CT 
TA-W-28,578.  United  Technologies 

Corp.,  Pratt  &  Whitney  Aircraft, 

North  Haven.  CT 
TA-W-28,825;  Edel-Brown  Co..  Inc., 

Everett.  MA 
TA-W-2a,S79:  United  Technoloffes 

Corp..  Pratt  Gr  Whitney  Aircraft, 

Rocky  HiU,CT 
TA-W-28.580;  United  Technologies 

Corp.,  Pratt  6r  Whitney  Aircraft, 

Middletown,  CT 
TA-W-28,5sl:  United  Technologies 

Corp..  Pratt  8-  Whitney  Aircraft. 

Cheshire.  CT 
TA-W-28.582;  United  Technologies 

Corp..  Pratt  8r  Whitney  Aircraft, 

Soathington,  CT 


TA-W-28.820;  ktine  Safety  Appliaace, 

Esmond.  HI 
TA''W-28.788:  Schindler  Elevator  Corp., 

Hydraulic  and  Architectural 

Products  Plant.  Gettysburg.  PA 
In  the  following  cases,  the 
investigation  revealed  that  the  criteria 
for  eligibility  has  not  been  met  for  the 
reasons  specified. 
TA-W-28,661:  Rich  Tool  &  Dies  Co., 

Scarborough,  ME 
The  workers'  firm  does  not  produce 
an  article  as  required  for  certification 
under  Section  222  of  the  Trade  Act  of 
1974. 
TA-W-28,a49:  Trimac  Transportation 

Services  (Western),  Inc.  Riddle,  Qfl 
The  workers'  firm  does  not  produce 
an  article  as  required  for  certification 
under  Section  222  of  the  Ttade  Act  of 
1974. 

TA-'W-28,a30.  TA-W-2a.831:  Winters 

Industries.  A  Division  of  Kaiser 

Aluminum.  Canton.  OH  and 

Alliance.  OH 
The  investigation  revealed  that 
criterion  (1}  and  criterion  (2)  have  not 
been  met.  A  significant  number  or 
proportion  of  tne  workers  did  not 
become  totally  or  partially  separated  as 
required  for  certification.  Sales  or 
production  did  not  decline  during  the 
relevant  period  as  required  for 
certification. 
TA-W-28.774:  Exxon  Chemical  Co. 

Bayway  Chemical  Plant,  Linden.  NJ 
The  investigation  revealed  that 
criterion  (1)  has  not  been  met.  A 
significant  number  or  proportion  of  the 
workers  did  not  become  totally  or 
partially  separated  as  required  for 
certification. 
TA-W-28,843:  July  Fashions  U  Division 

of  Leslie  Fay,  Tuscarora,  PA 
The  investigation  revealed  that 
criterion  (1)  has  not  been  met  A 
significant  number  or  proportion  of  the 
woricers  did  not  become  totally  or 
partially  separated  as  required  for 
certification. 
TA-W-28.858.  Magnetek  Century 

Electric,  Inc..  El  Paso.  TX 
The  workers'  firm  does  not  provide  an 
article  as  required  for  certification  under 
Section  222  of  the  Trade  Act  of  1974. 
TA-W-28.827:  The  Carborundum  Co.. 

Monofrax  Refractories  Div., 

Falconer,  NY 

The  investigation  revealed  that 
criterion  (1)  and  criterion  (3)  have  not 
been  met.  A  significant  number  or 

Proportion  of  me  woricers  did  not 
ecome  totally  or  partially  separated  as 
required  for  certification.  Increases  of 
imports  of  articles  like  or  directly 
competitive  with  articles  produced  by 


the  firm  or  appropriate  subdivision  have 
not  contributed  importantly  to  the 
separations  or  threat  thereof,  and  the 
absolute  decline  in  sales  or  production. 

A£Bnnative  Detemunationa 

TA-W-28.772:  HUlin-Simon  Oil  Co.. 
Midland.  TX 
A  certification  was  issued  covering  all 
workera  separated  on  or  after  June  3, 
1992. 

TA-W-28.846;  Liberty  Optical.  Newark. 
NJ 

A  certification  was  issued  covering  all 
workers  separated  on  or  after  June  21. 
1992. 

TA-W-28.749;  Dowty  Silcofab,  Fairport 
Harbor.  OH 

A  certification  was  issued  covering  all 
workers  separated  on  or  after  Mardi  1. 
1993. 

TA-W-28.850  6r  TA-W-28.85QA;  Russ 

Togs.  Inc..  Long  Island  City,  NY  and 

New  York.  NY 
A  certification  was  issued  covering  all 
workera  separated  on  or  after  June  22. 
1992. 
TA-W-28.794:  Oxford  of  Alma.  Inc., 

Alma.  CA 
A  certification  was  issued  covering  all 
woricers  separated  on  or  after  May  28. 
1992. 
TA-W-28.904;  Oxford  of  Alma  North. 

Alma,  GA 
A  certification  was  issued  covering  all 
workera  separated  on  or  after  July  26, 
1992. 

TA-W-28.826;  Eagjle  Knitting  Mills,  Inc., 
Waupun.  WI 

A  certification  was  issued  covering  all 
workers  separated  on  or  after  June  17, 
1992. 

TA-W-28.812:  Wilkes  Barre  Appard, 
Wilkes  Barre.  PA 

A  certification  was  issued  covering  all 
workers  separated  on  or  after  June  17, 
1992. 

TA-W-28.824:  Forster  Manufacturing     • 
Co.,  Inc.,  Mallawamkeag,  ME 
A  certification  was  issued  covering  all 
workers  separated  on  or  after  Jime  11. 
1992. 

TA-W-28,642;  Duchess  Footwear  Corp., 
South  Berwick.  ME 
A  certification  was  issued  covering  all 
workers  separated  on  or  alter  April  23, 
1992. 

TA-W-28.844:  Parsons  Industrial 
Diamond.  West  Hartford.  CT 

A  certification  was  issued  covering  all 
workera  producing  diamond  CBN  and 
PCD  tools  and  related  administrative 
staff  separated  on  or  after  June  15, 1992. 

I  hereby  certify  that  the 
aforementioned  determinations  were 
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issued  during  the  month  of  August 
1993.  Copies  of  these  determinations  are 
available  for  inspection  in  room  C-4318, 
U.S.  Department  of  Labor,  200 
Constitution  Avenue,  NW.,  Washington, 
DC  20210  during  normal  business  hours 
or  will  be  mailed  to  persons  who  write 
to  the  above  address. 

Dated:  September  7. 1993. 
Marvin  M.  Fooks, 

Director,  Office  of  Trade  Adjustment 
Assistance. 

IFR  Doc.  93-22732  Filed  9-16-93;  8:45  am] 
atujNO  cooe  4iie-3o-M 


NATIONAL  COMMISSION  ON 
MANUFACTURED  HOUSING 

Meetfrtg 

AGENCY:  National  Commission  on 
Manufoctiired  Housing. 
ACTION:  Notice  of  meeting. 

SUMMARY:  In  accordance  with  the 
Federal  Advisory  Committee  Act,  Public 
Law  101-625,  as  amended,  the  National 
Commission  on  Manufactured  Housing 
announces  a  forthcoming  meeting  of  the 
Commission. 

DATES:  September  21, 1993.  7  p.m.-9 
p.m.,  Committee  Sessions;  September 
22.  1993,  8:30  a.m.-5  p.m..  Full 
Conunission  Meeting:  September  23. 
1993,  8:30  a.m.-3  p.m..  Full 
Commission  Meeting. 
ADDRESSES:  Radisson  Plaza  Hotel  at 
Mark  Center,  5000  Seminary  Road, 
Alexandria.  VA  22311.  (703)  845-1010 
FOR  FURTHER  MFORMATKM  CONTACT: 
Carmelita  Pratt,  Administrative  Officer. 
The  National  Commission  on 
Manufactured  Housing.  301  N.  Fairfax 
Street,  suite  110,  Alexandria.  VA  22314 
(703) 603-0440. 

Type  of  Meeting:  Open . 
Carmelita  R.  Pratt, 
Adminjstrative  Officer. 
[PR  Doc.  93-22805  Filed  9-16-93;  8:45  am] 
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NATIONAL  SCIENCE  FOUNDATION 

PermH  Application  Racaived  Under  the 
Antarctic  Conaaivatton  Act  of  1978 

AGENCY:  National  Science  Foundation. 
ACTION:  Notice  of  Permit  Application 
Received  Under  the  Antarctic 
Conservation  Act  of  1978.  Public  Law 
95-541. 

SUMMARY:  The  National  Science 
Foundation  (NSF)  is  required  to  publish 
notice  of  permit  applications  received  to 
conduct  activities  regulated  under  the 


Antarctic  Conservation  Act  of  1978. 
NSF  has  pubhshed  regulations  under 
the  Antarctic  Conservation  Act  of  1978 
at  title  45  part  670  of  the  Code  of 
Federal  Regulations.  This  is  the  required 
notice  of  permit  appUcations  received. 

DATCS:  Interested  parties  are  invited  to 
submit  written  data,  comments,  or 
views  with  respect  to  this  permit 
application  by  October  13, 1993.  Permit 
applications  may  be  inspected  by 
interested  parties  at  the  Permit  OfEce, 
address  below. 

ADDRESSES:  Comments  should  be 
addressed  to  Permit  Office,  room  627. 
Division  of  Polar  Programs,  National 
Science  Foundation,  Washington,  DC 
20550. 

FOR  FURT»»)  INFORMATKM  CONTACT: 

Thomas  F.  Forhan  at  the  above  address 
or (202)  357-7817 

SUPPLEMENTARY  INFORMATION:  The 

National  Science  Foundation,  as 
directed  by  the  Antarctic  Conservation 
Act  of  1978  (Public  Law  95-541),  has 
developed  regulations  that  implement 
the  "Agreed  Measures  for  the 
Conservation  of  Antarctic  Fauna  and 
Flora"  for  all  United  States  citizens.  The 
Agreed  Measures,  developed  by  the 
Antarctic  Treaty  Consultative  Parties, 
recommended  estabUshment  of  a  permit 
system  for  various  activities  in 
Antarctica  and  designation  of  certain 
animals  and  certain  geographic  areas  as 
requiring  special  protection.  The 
regulations  establish  such  a  permit 
system  to  designate  Specially  Protected 
Areas  and  Sites  of  Special  Scientific 
Interest. 

The  application  received  is  as  follows: 
1.  Applicant 

IMane  McKnight,  Cathy  Tate,  Paul  von 
Guerard,  Harry  House,  Andrew 
Fountain,  Bruce  Vaughn.  U.S. 
Geological  Survey,  3215  Marine  St., 
Boulder,  CO  80303. 

Activity  for  Whidi  Permit  Requested 

The  USGS-WRD  scientists  are 
conducting  a  study  of  the  hydrology  of 
Canada  Stream,  and  other  streams  in  the 
Taylor  Valley.  Canada  Stream  is  located 
within  site  of  Special  Scientific  Interest 
No.  12.  Canada  Glacier,  Lake  Fryxell, 
Taylor  Valley.  Victorialand.  In  1990/91 
a  continuously-recording  stream  gage 
station  was  installed  on  Canada  Stream. 
This  year  (1993/94)  USGS-WRD 
personnel  wrill  continue  to  operate  and 
maintain  the  gage  and  to  collect  water 
quality  samples  along  the  stream.  These 
activities  will  use  the  designated  paths 
and  all  other  constraints  will  be 
followed. 


Location 

Canada  Glacier.  Lake  Fryxell,  Taylor 
Valley  and  Victorialand. 

Dates:  Octotwr  1. 1993-Febmary  1, 1994 
Thomas  F.  Forfaan, 

Permit  Office,  Division  of  Polar  Programs 
[FR  Doc.  93-22701  Filed  9-16-93;  8:45  am) 
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NUCLEAR  REGULATORY 
COMMISSION 

[Dociwt  Noa.  50-245, 5&-336:  Ucenee  Noe. 
DPR-21,  DPfll-65] 

Northeaat  Utllltiea,  (Mlllatona  Nuclear 
Power  Station);  Receipt  of  Petition  for 
Dlractor'a  Daciaion  Under  10  CFR 
2^06 

Notice  is  hereby  given  that  by 
separate  Petitions  dated  August  21. 
1993.  Carmela  V.  Marian  and  Marianne 
W.  Nericcio  (Petitioners)  iiave  requested 
that  the  Executive  Director  for 
Operations  expedite  an  immediate 
investigation  and  take  accelerated 
enforcement  action  against  Northeast 
UtiUties  for  willful  violation  of  the 
employee  protection  provisions  of  10 
CFR  50.7.  As  grounds  for  these  requests, 
the  Petitionws  assert  that  they  have 
been  retaliated  against  for  engaging  in 
protected  activities  consisting  of  raising 
concerns  regarding  a  computer  system 
to  be  used  in  the  execution  of  the 
licensee's  fitness  for  duty  program. 

The  requests  are  being  treated 
pursuant  to  10  CFR  2.206  of  the 
Commission's  regulations.  The  requests 
have  been  referred  to  the  Director  of  the 
Office  of  Enforcement.  By  letters  dated 
September  10, 1993,  the  Deput>-  Director 
of  the  Office  of  Enforcement  advised  the 
Petitioners  that  their  request  that  the 
NRC  undortake  an  immediate 
investigation  would  be  considered  as 
part  of  the  Director's  review  of  the 
Petitions  themselves.  As  provided  by 
§  2.206,  appropriate  action  will  be  taken 
on  these  reqtiests  and  the  Petitions 
within  a  reasonable  time. 

Copies  of  the  Petitions  are  available 
for  inspection  at  the  Commission's 
Public  Document  Room  at  2120  L  Street. 
NW..  Washington.  DC  20555. 

Dated  at  Rockville.  Maryland  this  10th  day 
of  September  1993. 

For  The  Nuclear  Regulator}'  Commission. 
Joseph  K.  Gray, 

Deputy  Director,  Office  of  Enforcement. 
(FR  Doc.  93-22765  Filed  9-16-93;  8:45  am) 
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(Doeiwt  No.  50-210] 

GPU  Nuclear  Corp.;  Isauanc*  of 
AmarxJnMnt  to  Facility  Oparatlng 
Ucanaa 

The  U.S.  Nuclear  Regulatory 
Commission  (Commission)  has  issued 
Amendment  No.  165  to  Facility 
Operating  License  No.  DFR-16  issued  to 
GPU  Nuclear  Corporation  (the  licensee), 
which  revised  the  Technical 
Specifications  {or  operation  of  the 
Oyster  Creek  Nuclear  Generating  Station 
located  in  Ocean  County,  New  Jersey. 
The  amendment  is  effective  as  of  the 
date  of  issuance. 

The  amendment  revises  Technical 
Specification  5. 2. A  to  change  the 
current  containment  drywell  design 
pressure  of  62  psig  to  the  new  design 
pressure  of  44  psig.  Related  changes  to 
Technical  Specification  Bases  are  also 
revised.  Unrelated  changes  to  the  Bases 
of  Technical  Specifications  3.4  and  3.5 
were  also  made. 

The  application  for  the  amendment 
complies  with  the  standards  and 
requirements  of  the  Atomic  Energy  Act 
of  1954,  as  amended  (the  Act),  and  the 
Commission's  rules  and  regulations. 
The  Commission  has  made  appropriate 
findings  as  required  by  the  Act  and  the 
Commission's  rules  and  regulations  in 
10  CFR  chapter  I,  which  are  set  forth  in 
the  license  amendment. 

Notice  of  Consideration  of  Issuance  of 
Amendment  and  Opportunity  for 
Hearing  in  connection  with  this  action 
was  published  in  the  Federal  Register 
on  August  8,  1991  (56  FR  37732).  No 
request  for  a  hearing  or  petition  for 
leave  to  intervene  was  filed  following 
this  notice. 

The  Commission  has  prepared  an 
Environmental  Assessment  related  to 
the  action  and  has  determined  not  to 
prepare  an  environmental  impact 
statement.  Based  upon  the 
environmental  assessment,  the 
Commission  has  concluded  that  the 
issuance  of  this  amendment  will  not 
have  a  significant  effect  on  the  quality 
of  the  human  environment  (58  FR 
47768). 

For  further  details  with  respect  to  the 
action  see:  (1)  The  application  for 
amendment  dated  July  22, 1991,  as 
supplemented  February  14, 1992, 
August  19, 1992,  and  July  12, 1993,  (2) 
Amendment  No.  165  to  License  No. 
DPR-16.  (3)  the  Commission's  related 
Safety  Evaluation,  and  (4)  the 
Commission's  Environmental 
Assessment.  All  of  these  items  are 
available  for  public  inspection  at  the 
Commission's  Public  Dooiment  Room, 
the  Gelman  Building,  2120  L  Street, 
NW.,  Washington,  DC  20555  and  at  the 


local  public  document  room  located  at 
the  Ocean  County  Library,  Reference 
Department,  101  Washington  Street, 
Toms  River,  New  Jersey  08753. 

Dated  at  Rockville,  Maryland,  this  13th  day 
of  September  1993. 

For  the  Nuclear  Regulatory  Commission. 
Alexander  W.  Dromerick. 

Senior  Project  Manager,  Project  Directorate 
t-4,  Division  of  Reactor  Projects — ////,  Office 
of  Nuclear  Reactor  Regulation. 
IFR  Doc.  93-22764  Filed  9-16-93;  8:45  am) 
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PENSION  BENEFIT  GUARANTY 
CORPORATION 

DIaaatar  Raliaf;  Correction 

AGENCY:  Pension  Benefit  Guaranty 
Corporation. 

ACTION:  Notice  of  disaster  relief  in 
response  to  Midwestern  flood; 
Correction. 

SUMMARY:  This  document  corrects  the 
notice  of  disaster  relief  in  response  to 
Midwestern  flood  (FR  Doc.  93-20601) 
published  Tuesday,  August  24, 1993  (58 
FR  44741),  which  provides  relief  from 
certain  PBGC  deadlines  and  penalties  to 
persons  affected  by  the  current  flood  in 
the  midwestem  states.  As  published,  the 
notice  contains  errors  which  are  in  heed 
of  correction.  Accordingly,  the 
following  corrections  are  made: 

1.  On  page  44741,  in  the  second 
column,  in  the  twelfth  line  of  the  first 
full  paragraph,  after  "business"  insert  ", 
or  for  which  the  office  of  a  service 
provider,  bank,  or  insurance  company 
maintaining  information  necessary  to 
meet  the  applicable  deadlines.". 

2.  On  page  44741,  in  the  second 
column,  in  the  eighteenth  line  of  the 
first  full  paragraph,  after  "area"  insert  ", 
or  with  respect  to  whom  the  office  of  the 
service  provider,  bank,  insurance 
company,  or  other  person  maintaining 
the  information  necessary  to  file  the 
request  for  reconsideration  or  appeal  is 
within  such  an  area". 

3.  On  page  44741.  in  the  second 
column,  in  the  eighth  line  of  the  second 
full  paragraph,  after  "charges"  remove 
"still  apply". 

Martin  Slate, 

Executive  Director.  Pension  Benefit  Guaranty 

Corporation. 

[FR  Doc.  93-22807  Filed  9-16-93;  8:45  am] 
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SECURITIES  AND  EXCHANGE 
COMMISSION 

[Reteaee  Na  34-32864:  File  No.  8R-Amex- 
82-28] 

Salf-Ragulatory  Organlzatlona;  Order 
Approving  Propoaad  Rule  Ctianga  by 
American  Stock  Exchange,  IrK. 
Relating  to  Arbitration 

September  10. 1993. 

I.  Introduction 

On  August  19. 1992,  the  American 
Stock  Exchange,  Inc.  ("Amex"  or 
"Exchange")  submitted  to  the  Securities 
and  Exchange  Commission  ("SEC"  or 
"Commission"),  pursuant  to  section 
19(b)(1)  of  the  Securities  Exchange  Act 
of  1934  ("Act") »  and  Rule  19b-4 
thereunder,!  a  proposed  rule  change  to 
amend  its  rules  and  procedures 
governing  the  administration  of 
arbitration.  On  February  1, 1993,  the 
Amex  submitted  to  the  Commission 
Amendment  No.  1  to  the  proposed  rule 
change  which  clarified  the  language  to 
be  included  in  all  pre-dispute 
arbitration  agreements  with  respect  to 
class  actions.3  The  Amex  states  that  the 
proposed  amendments  codify 
modifications  to  the  Uniform  Code  of 
Arbitration  ("Uniform  Code")  already 
approved  by  the  Securities  Industry 
Conference  on  Arbitration  ("SICA").* 

The  proposed  rule  change,  together 
with  Amendment  No.  1,  was  published 
for  comment  in  Securities  Exchange  Act 
Release  No.  32067  (March  30, 1993),  58 
FR  17918  (April  6, 1993).  No  comments 
were  received  on  the  proposal. 

II.  Description  of  the  Proposals 

The  Amex  proposes  to  amend  its 
arbitration  rules  concerning,  among 
other  things,  class  action  claims,  pre- 
dispute  arbitration  clauses,  the  duty  of 
members  to  arbitrate,  discovery 
procedures  in  simplified  arbitration 
cases,  and  interest  accrual  on  awards. 
The  specific  proposed  amendments  are 
described  more  fully  below. 

Proposed  Rule  600(d),  relating  to  class 
actions,  would  provide  that  class 


1 15  U.S.C.  78s(b)(l)  (19«8). 

a  17  CFR  240.19b-^  (1991). 

3  See  letter  from  lanice  M.  Stroughter,  Director  of 
Heahogs  and  Sp«cial  CounMl,  Amex.  to  Betsy 
Prout,  Staff  Attorney.  Commission,  dated  November 
5,  1992. 

*  SICA  is  comprised  of  a  representative  from  each 
self-regulatory  organization  ("SRO")  that 
administers  an  arbitration  program,  a  representative 
of  the  securities  industry,  and  four  representatives 
of  the  public.  The  SROs  that  administer  an 
arbitration  program  are  the  New  York.  American. 
Boston,  Cincinnati,  Chicago,  Pacific,  and 
Philadelphia  Stock  Exchanges,  the  Chicago  Board 
Options  Exchange,  the  Natioiud  Association  of 
Securities  Dealers,  and  the  Municipal  Securities 
Rulemaking  Board. 
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actions  are  ineligible  for  tubmissirai  to 
arbitration.  The  proposal  would  enable 
brokarase  customers  to  pursue  class 
action  claims  against  their  broker- 
dealers  in  court  notwithstanding  any 
arbitration  agreement  they  might  have 
signed.  The  proposed  Rule  also  provides 
that  any  claim  filed  by  a  member  or 
membors  of  a  putative  or  certified  class 
action  is  ineligible  for  arbitration  at  the 
Exchange  if  the  claim  is  encompassed 
by  a  putative  or  certified  class  action 
filed  in  federal  or  state  court,  or  is 
ordered  by  a  court  to  a  non-self- 
regulatory  organization  arbitration 
fortmi  for  class- wide  arbitration. 
However,  the  prop>osed  Rule  provides 
that  such  claims  are  eligible  for 
arbitration  in  accordance  with  proposed 
Rule  600(a)  or  pursuant  to  the  parties' 
contractual  agreement,  if  any,  if  a 
claimant  demonstrates  that  it  has 
elected  not  to  i>arlicipate  in  the  putative 
or  certified  class  action  or.  if  applicable, 
has  complied  with  any  conditions  for 
withdrawing  from  the  class  prescribed 
by  the  court. 

At  the  same  time,  the  proposed  rule 
would  specify  that  no  member,  allied 
member,  member  organization  and/or 
person  associated  with  a  member  or 
member  organization  should  seek  to 
enforce  any  agreement  to  arbitrate 
against  a  customer  that  has  initiated  in 
court  a  putative  class  action  or  is  a 
member  of  a  putative  or  certified  class 
with  respect  to  any  claims  encompassed 
by  the  class  action  unless  and  until: 

(1)  The  class  certification  is  denied:  - 

(2)  The  class  is  decertified; 

(3)  The  customer  is  excluded  from  the 
class  by  the  court;  or 

(4]  Tne  customer  elects  not  to 
participate  in  the  putative  or  certified 
class  action  or,  if  applicable,  has 
complied  with  any  condition  fbr 
withdrawing  from  the  class  prescribed 
by  the  court 

Proposed  Rule  427  would  require  that 
all  new  pre-dispute  arbitration 
agreements  with  customers  include  a 
statement  regarding  the  ineligibility  of 
class  actions  for  nibaussion  to 
arbitration. 

Proposed  Rule  600(a)  would  restate 
the  language  found  in  Article  Vm  of  the 
Exchange's  Constitution  which  sets 
forth  the  duty  of  members  to  arbitrate 
disputes  arising  in  connection  with 
business  conducted  among  themselves 
or  with  customers.  The  Amex  states  that 
this  amendment  is  proposed  in  order  to 
conform  the  Amex  rules  with  the 
Uniform  Code  adopted  by  the  Amex  in 
1980.  Proposed  Rule  600(c)  would  allow 
the  Exchange  to  refer  claims  arising  out 
of  transactions  in  a  readily  identifiable 
mailcet  to  the  forum  for  thiat  market 
when  the  claimant  so  consents. 


The  Amex  also  proposes  to  revise  its 
simplified  arbitration  procedures. 
Currently.  Exchange  Rule  621  does  not 
specifically  provide  a  mechanism  for 
resolving  pre-hearing  matters  in 
simplified  proceedings,  i.e..  in  those 
cases  where  the  amount  in  dispute  is 
less  than  $10,000.  The  Amex  is 
proposing  to  amend  this  rule  to  provide 
that  in  simplified  proceedings,  if  a 
hearing  is  demanded  or  consented  to. 
the  General  Provision  Governing  a  Pre- 
Hearing  Proceeding  under  Rule  607 
would  apply.  If.  however,  a  hearing  is 
not  demanded  or  consented  to.  shorter 
discovery  periods  would  apply. 
Specifically,  proposed  Rule  621(hXiii) 
would  provide  that,  in  cases  of 
simplified  arbitration,  if  no  hearing  is 
demanded  or  consented  to,  all  requests 
for  document  production  should  be 
submitted  in  writing  to  the  Director  of 
Arbitration  within  ten  business  days  of 
notification  of  the  identity  of  the 
arbitrator  selected  to  decide  the  case, 
and  that  the  requesting  party  should 
serve  simultaneously  its  requests  for 
document  production  on  all  parties. 
Any  response  or  objection  to  the 
requested  doc\iment  production  would 
have  to  be  served  on  all  parties  and  filed 
with  the  Director  of  Arbitration  within 
five  business  days  of  receipt  of  the 
requests  for  production.  Pursuant  to  the 
proposed  rule,  the  selected  arbitrator 
would  resolve  all  requests  under  Rule 
621(h)(iii)  on  the  papers  submitted. 

The  Amex  proposes  to  amend  Rule 
618  governing  the  payment  of  interest 
on  awards.  Currently,  all  awards  bear 
interest  from  the  date  of  the  award  and 
must  be  paid  within  thirty  days  of 
receipt  unless  a  motion  to  vacate  has 
been  filed  with  a  court  of  competent 
jurisdiction.  Amended  Rule  618  would 
require  that  interest  accrue  on  awards 
from  the  date  of  the  award  only  if  the 
award  is  not  paid  within  the  required 
30-day  period  or  if  the  award  is  the 
subject  of  a  motion  to  vacate  which  is 
denied,  or  as  specified  by  the  arbitrators 
in  the  award. 

The  Amex  proposes  to  amend  its  rules 
concerning  certain  procedural  matters. 
First.  Rule  602  would  classify 
individuals  who  are  registered  under 
the  Commodities  Exchange  Act  or  who 
are  members  of  a  registered  futures 
a5Sociati(ui  or  any  commodities 
exdiange  as  being  from  the  securities 
industry  far  purpoees  of  classification  of 
arbitrators.  Second,  Rule  602(f)  would 
clarify  the  time  limitatians  applicable  to 
any  petty  willing  to  exercise  a 
peremptory  challeoge  by  providing  that 
a  perty  wri^iing  to  exercise  a  peremptory 
challenge  must  do  so  by  notifying  the 
Director  of  Arbitration  in  writing  within 
five  business  days  of  notification  of  the 


identity  of  the  persons  named  under 
Rule  602(e)  (Notice  of  Selection  of 
ArbitratOTs),  607(d)  (Pre-Hearing 
Conference),  or  607(e)  (Decisions  by 
Selected  Arbitrator),  whichever  comes 
first.  Next  Rule  608(d)  would  clarify  the 
arbitrators'  authority  to  proceed,  at  theu- 
discretion.  with  an  arbitration  when  a 
party  fails  to  appear  at  a  continuation  of 
a  hearing.  Finally.  Rule  612  would 
clarify  that  arbitrators  are  empowered  to 
take  appropriate  action  to  obtain 
compliance  with  any  ruling  by  the 
arbitrators.  The  Amex  states  that  such 
action  may  include  the  assessment  of 
fees  or  costs,  preclusion  of  doomients 
or  witnesses,  and  making  disciplinary 
referrals. 

The  Amex  states  that  the  proposed 
rule  change  is  consistent  with  section 
6(b)  of  the  Act  in  general  and  furthers 
the  objectives  of  section  6(b)(5) '  in 
particular,  in  that  it  is  designed  to 
promote  just  and  equitable  principles  of 
trade  and  protect  investors  and  the 
public  interest  by  improving  the 
administration  of  an  impartial  forum  for 
the  resolution  of  disputes  relating  to  the 
securities  industry. 

m.  Discussion 

The  Commission  has  considered  the 
Exchange's  proposed  rule  change  and 
finds  that,  for  the  reasons  set  forth 
below,  the  proposals  are  consistent  with 
the  requirements  of  the  Act  and  the 
rules  and  regulations  thereimder  and,  in 
particular,  the  requirements  of  section 
6(b)(5)  of  the  Act.  Section  6(b)(5)  of  the 
Act  requires  that  an  exchange  have  rules 
that  are  designed  to  prevent  fraudulent 
and  manipiilative  acts  and  practices,  to 
promote  just  and  equitable  principles  of 
trade,  and  to  protect  investors  and  the 
public  interest.  The  Commission 
believes  that,  because  these  proposed 
rules  should  aid  in  the  just  resolution  of 
disputes  between  investors  and  broker- 
dealers,  the  proposal  should  further  the 
objectives  of  section  6(b)(5)  of  the  Act. 
The  Commission  also  believes,  for  the 
reasons  set  forth  below,  that  the 
proposed  rule  change  furthers  the 
public  interest  by  improving  the  speed 
and  efficiency  of  the  arbitration  process. 

The  Commissicm  believes  that  the 
Amex's  proposed  rule  relating  \p  class 
action  claims  is  an  important  initiative 
to  protect  investors  and  the  public 
interest.  In  the  past,  individuals  who 
attempted  to  certify  class  actions  in 
litigation  were  subject  to  the 
enforcement  of  their  separate  arbitration 
contracts  by  their  broker-dealers. 
Without  access  to  class  actions  in 
appropriate  cases,  both  investors  and 
broker-daakn  have  been  put  to  the 
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expense  of  wasteful,  duplicative 
litigation.  The  proposed  rule  would 
prevent  this  practice.  In  addition, 
proposed  Amex  Rule  427  will  ensure 
that  arbitration  agreements  clearly  state 
that  class  action  claims  are  specitically 
outside  the  scope  of  arbitration 
contracts  entered  into  by  members. 
Moreover,  the  Commission  believes 
that,  it  is  appropriate  to  amend  Amex 
Rule  600  to  restate  the  duty  of  members 
to  arbitrate  certain  disputes,  as  speciBed 
in  Article  VIII  of  the  Amex  Constitution. 

Based  on  the  above,  the  Commission 
believes  that  the  Amex's  proposal  to 
amend  Rules  600  and  427  to  permit 
certified  class  actions  to  proceed  in 
court,  while  allowing  individual 
claimants  who  elect  not  to  participate  in 
the  class,  or  who  withdraw  &om  the 
class,  to  arbitrate  should  increase 
customer  confidence  in  the  markets  and 
promote  the  efficient  resolution  of 
disputes  for  both  investors  and  broker- 
dealers. 

The  Commission  believes  that  the 
proposed  amendment  to  Rule  600(c), 
which  would  permit  the  Amex  to  refer, 
with  the  claimant's  consent,  arbitration 
claims  which  arise  in  a  readily 
identifiable  market  to  the  arbitration 
forum  for  that  market  should  provide  for 
a  more  efficient  allocation  of  claims 
aitiong  the  various  SROs.  This,  in  turn, 
should  result  in  a  more  efficient 
allocation  of  the  Exchange's  arbitration 
resources  and  a  more  timely  resolution 
of  the  parties'  disputes! 

The  Commission  believes  that  the 
Amex's  amendments  to  Rule  621(h) 
should  improve  the  Amex's  simplified 
arbitration  procedures  by  establishing 
clear  procedures  for  discovery  requests 
and  document  production,  and  should 
therefore  assist  in  the  fair  resolution  of 
arbitration  cases  involving  small  claims. 
The  proposed  amendment  to  Rule  621 
would  require  that  the  requesting  party, 
rather  than  the  Exchange,  serve  all 
parties  simultaneously  with  any 
requests  for  document  production.  The 
Commission  believes  that  the  proposal 
should  save  administrative  time  and 
costs  while  continuing  to  ensure  that  all 
parties  receive  adequate  notice 
concerning  requests  for  documents. 

The  Commission  also  believes  the 
proposed  amendments  to  Rule  618, 
which  governs  the  payment  of  interest 
on  awards,  should  improve  the 
procedures  for  administering  arbitration 
proceedings.  Because  the  proposal 
generally  would  require  the  payment  of 
awards  within  thirty  days  of  receipt  of 
the  award,  the  proposal  is  designed  to 
allow  a  reasonable  period  of  time  for 
administrative  processing  of  award 
payments  without  the  payment  of 
interest.  At  the  same  time,  the  proposal 


should  provide  an  incentive  for  the 
paying  party  to  comply  with  the 
payment  of  the  award  within  thirty 
days.  As  a  result,  the  Commission 
believes  that  the  proposal  should 
encourage  prompt  payment  of 
arbitration  awards  and  increase  investor 
confidence  in  the  arbitration  process. 

The  Commission  also  believes  that  it 
is  appropriate  for  the  rule  to  continue  to 
require  that  all  monetary  awards  be  paid 
within  thirty  days  of  receipt  unless  a 
motion  to  vacate  has  been  filed  with  a 
court  of  competent  jurisdiction.  This 
provision  should  preserve  the  paying 
party's  abiUty  to  seek  review  of  the 
award  in  court  while  postponing 
temporarily  the  payment  of  that  award 
imder  the  requirements  of  the  Amex's 
rule.  Conversely,  because  the  proposal 
provides  that  an  award  shall  bear 
interest  from  the  date  of  the  arbitration 
award  if  the  award  was  the  subject  of  a 
motion  to  vacate  that  is  denied  by  a 
court,  the  proposal  should  help  to 
protect  the  payee's  interest  in  the 
receipt  of  an  arbitration  award  without 
imreasonable  or  unjustifiable  delay. 

Finally,  the  Commission  believes  that 
it  is  appropriate  to  allow  arbitrators 
discretion  in  awarding  interest  on  the 
payment  of  awards.  This  provision 
should  help  the  arbitrators  to  design  an 
award  that  fully,  fairly  and  promptly 
compensates  a  party  for  economic 
damages  incurred. 

The  Commission  believes  that  the 
proposed  amendment  to  Rule  602, 
which  will  classify  an  individual  who  is 
registered  under  the  Commodities 
Exchange  Act  or  is  a  member  of  a 
registered  futures  association  or  any 
commodities  exchange  or  is  associated 
with  any  such  person  as  being  from  the 
securities  industry,  for  the  purposes  of 
classification  of  arbitrators,  is  consistent 
with  the  Act.  the  Commission  believes 
that  this  amendment  should  promote 
impartial  and  knowledgeable  decision 
in  the  arbitration  of  disputes  between 
investors  and  broker-dealers. 

The  Commission  also  believes  that  the 
proposed  amendment  to  Rule  602(f), 
Peremptory  Challenge,  should  clarify 
the  Ume  requirements  for  the  exercise  of 
peremptory  challenges  in  arbitration 
proceedings.  Because  amended  Rule 
602(f)  would  provide  that  parties  who 
wish  to  exercise  peremptory  challenges 
must  follow  the  procedures  set  forth  in 
the  rule  following  the  notification  of 
person  named  under  Amex  Rule  602(e), 
607(d),  or  607(e),  whichever  occurs  first, 
the  proposal  should  provide  parties 
with  clear  guidelines  regarding  the  time 
limitations  appUcable  to  peremptory 
challenges.  As  a  result,  the  proposed 
rule  changed  should  contribute  to  the 


prompt  resolution  of  the  parties' 
disputes. 

Moreover,  the  Commission  believes 
that  the  proposed  amendment  to  Rule 
608(d),  Failure  to  Appear,  should 
improve  the  efficiency  and  speed  of 
arbitration.  Because  this  amendment 
would  clarify  the  authority  of  arbitrators 
to  proceed  with  an  arbitration  if  a  party, 
after  due  notice,  fails  to  appear  at  the 
continuation  of  a  hearing  session,  the 
proposal  should  eliminate  unnecessary 
delays  in  the  arbitration  proceedings 
and  should  assist  in  the  prompt 
resolution  of  arbitration  claims. 

Finally,  the  Commission  beUeves  that 
the  amendment  to  Amex  Rule  612 
should  clarify  the  arbitrators'  authority 
to  enforce  their  rulings.  As  noted  above, 
the  Amex  arbitrators  may,  for  example, 
in  order  to  obtain  compUance,  assess 
fees  or  costs,  preclude  the  late 
submission  of  documents  or  witnesses, 
or  make  disciplinary  referrals.  The 
Commission  believes  that  it  is 
appropriate  to  amend  Rule  612  to  affirm 
the  arbitrators'  authority  to  take 
appropriate  action  to  obtain  compliance 
with  any  of  their  rulings  and  to  provide 
that  such  interpretations  and  actions  to 
obtain  compUance  are  final  and  binding 
on  the  parties.  The  Commission  believes 
that  the  amendment  to  Rule  612  should 
raise  customer  confidence  in  the 
arbitration  process  by  assuring  that 
those  individuals  who  utilize  the 
Amex's  arbitration  forum  comply  with 
the  arbitrators'  rulings. 

It  is  therefore  ordered.  Pursuant  to 
section  19(b)(2)  of  the  Act,"  that  the 
above-mentioned  proposed  rule  change 
be,  and  hereby  is  approved. 

For  the  Commission,  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority.' 

Margaret  H.  McFarland, 
Deputy  Secretary. 

IFR  Doc.  93-22693  Filed  9-1&-93;  8  45  am] 
MLUNQ  cooe  wio-ei-H 


Self-Regulatofy  Organizations; 
Application*  for  Unllatad  Trading 
Privileges;  Opportunity  for  Hearing; 
Boston  Stock  Exchange,  Inc. 

September  10, 1993. 

The  above  named  national  sec\mties 
exchange  has  filed  applications  with  the 
Securities  and  Exchange  Commission 
("Commission")  pursuant  to  section 
12(f)(1)(B)  of  the  Securities  Exchange 
Act  of  1934  and  Rule  12f-l  thereunder 
for  unlisted  trading  privileges  in  the 
following  securities: 

Chaiter  Medical  Corp. 


•  IS  U.S.C  78«(b)(2)  (1968). 

'  17  CFR  200.3O-3(a)(12)  (1091). 
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Common  Stock,  $.24  Par  Value  (File  No.  7- 

11244) 
RJR  Nabisco  Holding  Corp. 
Dep.  Shs.  Rep.  1/100  shares  of  Series  B 

Cum.  Pfd.  Stock  No  Par  Value  (File  W". 

7-11245) 

These  securities  are  listed  and 
registered  on  one  or  more  other  national 
securities  exchange  and  are  reported  in 
the  consolidated  transaction  reporting 
system. 

Interested  persons  are  invited  to 
submit  on  or  before  October  1. 1993, 
written  data,  views  and  arguments 
concerning  the  above-referenced 
application.  Persons  desiring  to  make 
written  comments  should  file  three 
copies  thereof  with  the  Secretary  of  the 
Securities  and  Exchange  Commission, 
450  5th  Street  NW..  Washington,  DC 
20549.  Following  this  opportunity  for 
hearing,  the  Commission  will  approve 
the  application  if  it  finds,  based  upon 
all  the  information  available  to  it,  that 
the  extensions  of  unlisted  trading 
privileges  pursuant  to  such  applications 
are  consistent  with  the  maintenance  of 
fair  and  orderly  markets  and  the 
protection  of  investors. 

For  the  Commission,  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority. 
Jonathan  G.  Katz, 
Secretary. 
[FR  Doc.  93-22707  Filed  9-16-93;  8:45  am) 

BtLUNO  CODE  8010-01-M 


Self-Regulatory  Organizations; 
Applications  for  Unlisted  Trading 
Privileges;  Opportunity  for  Hearing; 
Chicago  Stock  Exchange,  Inc. 

September  10, 1993. 

The  above  named  national  securities 
exchange  has  filed  applications  with  the 
Securities  and  Exchange  Commission 
("Commission")  pursuant  to  section 
12(fl(l)(B)  of  the  Securities  Exchange 
Act  of  1934  and  Rule  12f-l  thereunder 
for  unlisted  trading  privileges  in  the 
following  securities: 

Equity  Residential  Properties  Trust 
Common  Shares  of  Beneficial  Interest,  $.01 
Par  Value  (File  No.  7-11246) 
Gabelli  Equity  Trust,  Inc. 

Rights,  No  Par  Value  (File  No.  7-11247) 
IBM  Corporation 
Depository  Shares  (7V2%  Pfd-A)  No  Par 
Value  (File  No.  7-11248) 
National  Standard  Company 
Common  Stock.  $.01  Par  Value  (File  No.  7- 
11249) 
Salomon  Brothers  2008  Worldwide  Dollar 
Government  Term  Trust,  Inc. 
Common  Stock,  S.OOl  Par  Value  (File  No. 
7-11250) 
Voyageur  Colorado  Insured  Municipal 
Income  Fund,  Inc. 


Common  Stock,  $.01  Par  Value  (File  No.  7- 
11251) 
Espirito  Santo  Financial  Holding 
American  Depositary  Shares  (Each  ADS 
Rep.  1  Ord.  $10  Par  Value  (File  No.  7- 
11252) 
Georgia  Power  Company 
ADJ  Rate  Pfd-A  93,  No  Par  Value  (File  No. 
7-11253) 
PIMCO  Commercial  Mortgage  Securities 
Trust,  Inc. 
Common  Stock,  S.OOl  Par  Value  (File  No. 
7-11254) 
ROC  Communities,  Inc. 
Conmion  Stock,  $  01  Par  Value  (File  No.  7- 
11255) 
Town  &  Country  Trust 
Common  Shares  of  Beneficial  Interest,  S.Ol 
Par  Value  (File  No.  7-1 1 256) 
United  States  Filter  Corporation 
Common  Stock,  $.01  Par  Value  (File  No.  7- 
11257) 

These  securities  are  listed  and 
registered  on  one  or  more  other  national 
seciuities  exchange  and  are  reported  in 
the  consolidated  transaction  reporting 
system. 

Interested  persons  are  invited  to 
submit  on  or  before  October  1, 1993, 
written  data,  views  and  arguments 
concerning  the  above-referenced 
application.  Persons  desiring  to  make 
written  comments  should  file  three 
copies  thereof  with  the  Secretary  of  the 
Securities  and  Exchange  Commission, 
450  Fifth  Street  N\V.,  V^ashington,  DC 
20549.  Following  this  opportunity  for 
hearing,  the  Commission  will  approve 
the  application  if  it  finds,  based  upon 
all  the  information  available  to  it,  that 
the  extensions  of  unlisted  trading 
privileges  pursuant  to  such  application 
is  consistent  with  the  maintenance  of 
fair  and  orderly  markets  and  the 
protection  of  investors. 

For  the  Commission,  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority. 

lonathan  G.  Katz,    ■ 

Secretary.  < 

[FROoc.  93-22706  Filed  9-16-93;  8:45  am) 

BILUNQ  CODE  WIO-OI-M 


Self-Regulatory  Organizations; 
Applications  for  Unlisted  Trading 
Privileges;  Notice  and  Opportunity  for 
Hearing;  Cincinnati  Stock  Exchange, 
Inc.  .1 

September  10, 1993. 

The  above  named  national  securities 
exchange  has  filed  appHcations  with  the 
Securities  and  Exchange  Commission 
("Commission")  pursuant  to  section 
12(f)(1)(B)  of  the  Securities  Exchange 
Act  of  1934  and  Rule  12f-l  thereunder 
for  imlisted  trading  privileges  in  the 
following  securities: 


Aon  Corp. 


8%  Cum.  Prep.  Pfd.  Stock,  $1  00  Par  Value 
(File  No.  7-11258) 
AT&T  Capital  Corp. 
Common  Stock,  $.01  Par  Value  (File  No.  7- 
11259) 
Bear  Steams  Co.'s,  Inc. 
Depositary  Shares  (rep.  1/8  sh.  7.60A% 
Cum.  Pfd.  Stock,  Ser.  C)  (File  No.  7- 
11260) 
Beverly  Enterprises,  Inc. 
$2.75  Cum.  Conv.  Exch.  Pfd.  Stock,  $1  00 
Par  Value  (File  No.  7-11261) 
Camden  Property  Trust 
Common  Shares  of  Beneficial  Interest,  $  01 
Par  Value  (File  No.  7-11262) 
Crestar  Financial  Corp. 
Common  Stock,  $5.00  Par  Value  (File  No. 
7-11263) 
Eckerd  Corp. 
Common  Stock,  $.01  Par  Value  (File  No.  7- 
11264) 
Equity  Residential  Properties  Trust,  Inc. 
Common  Shares  of  Beneficial  Interest.  $  01 
Par  Value  (File  No.  7-11265) 
Excel  Realty  Trust.  Inc. 
Common  Stock.  $.01  Par  Value  (File  No.  7- 
11266) 
Motor  Coach  Industries  International,  Inc 
Common  Stock,  $.01  Par  Value  (File  No.  7- 
11267) 
Municipal  Partners  Fund  II 
Common  Stock.  $.001  Par  Value  (File  No. 
7-11268) 
Nuveen  Insured  Premium  Municipal  Fund  2 
Shares  of  Beneficial  Interest,  $.01  Par 
Value  (File  No.  7-11269) 
Reading  &  Bates  Corp. 
$1,625  Conv.  Pfd..  $1.00  Par  Value  (File 
No.  7-11270) 
Shanghai  Petrochemical  Co.  Ltd. 
American  Depositary  Shares  (rep.  100  CI. 
H  shrs  ,  RMB  Si. 00  Par  Value  (File  No. 
7-11271) 
Southwestern  Property  Trust,  Inc. 
Common  Stock.  $.01  Par  Value  (File  No.  7- 
11272) 
United  Meridian  Corp. 
Common  Stock.  $.01  Par  Value  (File  No.  7- 
11273) 

These  securities  are  listed  and 
registered  on  one  or  more  other  national 
securities  exchange  and  are  reported  in 
the  consolidated  transaction  reporting 
system. 

Interested  persons  are  invited  to 
submit  on  or  before  October  1. 1993. 
written  data,  views  and  arguments 
concerning  the  above-referenced 
applications.  Persons  desiring  to  make 
written  comments  should  file  three 
copies  thereof  with  the  Secretary  of  the 
Securities  and  Exchange  Commission, 
450  Fifth  Street  NW.,  Washington,  DC 
20549.  Following  this  opportunity  for 
hearing,  the  Commission  will  approve 
the  applications  if  it  finds,  based  upon 
all  the  information  available  to  it  that 
the  extensions  of  unlisted  trading 
privileges  pursuant  to  such  applications 
are  consistent  with  the  maintenance  of 
fair  and  orderly  markets  and  the 
protection  of  investors. 
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For  th«  Commission,  by  Um  Divisioa  of 
Market  Regulation,  pursuam  lo  detegBlad 
authority 
foMtfaaa  G.  KalE. 
Secretory. 
|FR  Doc  93-22705  Filed  9-lt-93:  fl:45  um] 


security  and  hourly  summary  tnasactkn 
infonnatioo  on  FIPS  securities. 


(R*lMM  Mo.  34-32661;  File  Na  SR-NA$0- 
93-49] 

Self  riegutatory  Ofgenlzetlons; 
Propoeed  Rule  Change  tiy  the  Mellonel 
Aeaoclatlon  of  SecurWee  Deelere,  Inc^ 
Relating  to  Bond  Quotation  Data 
Service  Fee* 

September  10. 1993. 

Pursuant  to  section  19(bMl)  of  the 
Securities  Escchan^e  Ad  of  1934 
(••Act* •).  15  U.S.C  78s(b)(l).  noUoe  is 
hereby  given  that  on  September  1,  1993, 
the  National  Association  of  Securities 
Dealers,  Inc.  ("NASD"  or  "Association") 
hied  with  the  Securities  and  Exchange 
Commission  ("Commission"  or  "SEC') 
the  proposed  rule  change  as  described 
in  Items  1. 11.  and  III  belotv.  which  Items 
have  been  prepared  by  the  NASD.  The 
Commission  is  publishing  this  notice  to 
sohcit  comments  on  the  proposed  rule 
change  h'om  interested  persons. 

I.  Self-Regnlatory  Organization's 
Statement  of  the  Terms  of  Sabstanoe  of 
the  Proposed  Role  Change 

The  NASD  proposes  the  following  fee 
structure  for  the  receipt  of  quotation  and 
summary  transaction  information  on 
high  yield  bonds  included  in  the 
NASD's  Fixed  Income  Pricing  System 
("FIPS")  via  securities  infonnation 
vendors  ("Bond  Quotation  Data 
Service"  or  "BQDS").  All  of  the 
following  is  an  addition  to  section  18  of 
Part  Vm  of  Schedule  D  to  the  NASD's 
By-Laws. 

SdMduicD 

Part  VIII 

16.  Fixed  Income  Pricing  ^rstem  ("FIPS") 

d.  Bond  QuctatlOD  Data  Service  rDQDS") 

1.  Full  BQDS 

The  charge  to  be  paid  by  the  subscriber  for 
each  interrogation  or  display  device  receiving 
Pull  BQDS  information  is  SSO  per  month. 
Full  BQDS  infonnaUon  includes  the  bids  and 
often  of  ail  FIPS  participants  registered  in 
each  FIPS  security,  the  inside  bid/asi 
quotation  for  each  FIPS  security,  and  hourly 
summary  transaction  information  on  FIPS 
securities. 

2.  Limited  BQDS 

The  charge  to  be  paid  by  the  subscriber  for 
each  interrogation  or  display  device  receiving 
Limited  BQDS  information  is  S5  per  month. 
Limited  BQDS  information  includes  the 
inside  bid/ask  quotation  for  each  FIPS 


n.  Setf-Segelalery  OHf aaisatiaB'e 
Statement  of  the  Purpose  of.  aad 
Statutory  Basis  fin-,  Um  Proposed  Rule 
Change 

In  its  filing  with  the  Commission,  the 
NASD  included  statements  concerning 
the  purpose  of  and  basis  for  the 
proposed  rule  change  and  discussed  any 
comments  it  received  on  the  proposed 
rule  change.  The  text  of  these  statements 
may  be  examined  at  the  places  specified 
in  Item  IV'  below.  The  NASD  has 
prepared  summaries,  set  forth  in 
sections  (A),  (B),  and  (C)  below,  of  the 
most  significant  aspects  of  such 
statements. 

A.  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

On  March  19.  1993,  the  Commission 
approved  an  NASD  proposal  to  establish 
and  operate  FIPS,  an  electronic  facility 
that  coUects,  processes,  and 
disseminates  real-time,  firm  quotations 
for  30  to  50  of  the  most  liquid  high  yield 
bonds.!  FIPS  also  requires  members  to 
report  all  over-the-counter  ("OTC") 
transactions  in  high  yield  bonds.  In 
addition,  the  system  disseminates 
hourly  summary  transaction  reports  on 
FTPS  securities  that  provide  the  high 
and  low  execution  prices  and  the 
accumulated  trading  volume  for  each 
FTPS  security  during  the  preceding 
hour.  The  NASD's  service  that 
disseminates  combined  quotation  and 
summary  transaction  information  in 
FIPS  securities  to  securities  information 
vendors  for  retransmission  to  their 
terminal  subscribers  is  called  the  Bond 
Quotation  Data  Service  or  BQDS. 

To  formulate  the  FTPS  fee  structure, 
the  NASD  and  its  subsidiary 
corporations  conducted  a  thorough 
analysis  of  the  anticipated  revenues  and 
costs  of  operating  FIPS.  These  revenue 
and  cost  assumptions  were  based  upon 
forecasts  and  projections  of  the  number 
of  market  participants  likely  to 
participate  in  FIPS.  the  likely  demand 
for  quotation  and  transaction 
information  generated  by  FIPS,  the 
volume  of  OTC  transactions  in  high 
yield  bonds,  and  the  "start-up"  and 
recunrinfi  costs  associated  with  FIPS, 
among  other  things.  Conourent  with  the 
submission  of  this  filing,  the  NASD 
submitted  a  separate  proposal  governing 


1  Sm  SecundM  Excbong*  Ad  Rateasa  Na  3201S 
(March  19. 1993).  57  FR  I6«2a  (orikr  apfiroviii^ 
File  No.  SR-NASD-92-4S)  PTIPS  Approval 
OrdOT"). 


Other  FIPS  fees  assessed  solely  on  NASD 
members.* 

The  Bond  Quotation  Data  Service  is 
patterned  after  the  NASD's  Natiooai 
Quotation  Data  Service  which  provides 
inside  bid/ask  and  last  sale  information 
for  seciirities  traded  in  the  Nasdaq  Stock 
Market.  Specifically.  BC9)S  provides  for 
a  feed  of  quotation  and  sammary 
transaction  information  in  FIPS 
secxirities  for  access  by  market  data 
vendors  for  dissemination  to  their 
terminal  subscribers.  The  level  of  BQDS 
charges  varies  depending  upoa  whether 
the  subscriber  receives  "Full  BQDS 
information"  or  "Limited  BQDS 
information."  "Full  BQDS  information  ' 
includes  the  bids  and  oQera  of  all  FIPS 
participants  registered  in  each  FWS 
security,  the  inside  bid/ask  quotation  for 
each  FIPS  security,  and  hourly  summary 
transaction  information  on  FIPS 
securities.  "Limited  BQDS  information" 
includes  the  inside  bid/ ask  quotation  for 
each  FIPS  security  and  hourly, 
summary,  transaction  information  on 
FIPS  securities.  In  particular,  the  charge 
to  be  paid  by  a  subscriber  for  each 
interrogation  or  display  device  receiving 
Full  BQDS  information  is  $50  per 
month.  The  charge  for  Limited  BQDS 
information  is  $5  per  month  per  device. 

The  NASD  will  endeavor  to 
periodically  review  the  FIPS  fee 
structure,  including  BQDS  lees,  in  light 
of  the  utilization  of  the  system,  the  costs 
of  past  and  future  enhancements  to  the 
system,  the  costs  of  operating  the 
system,  the  volume  of  OTC  transactions 
in  high  yield  bonds,  and  the  demand  for 
FTPS  quotation  and  transaction 
information,  among  other  things.  These 
reviews  will  ensure  that  the  BQDS  fees 
are  properly  related  to  the  costs 
associated  with  operating  FIPS. 

The  NASD  believes  that  the  proposed 
rule  change  is  consistent  with  section 
15A(b)(5)  of  the  Act.  Section  15A(b)(5) 
requires  that  the  rules  of  ■  national 
securities  association  provide  for  the 
equitable  allocation  of  reasonable  dues, 
fees  and  other  charges  among  members 
and  issuers  and  other  persons  using  any 
facility  or  system  which  the  association 
operates  or  controls.  Specifically,  the 
BQDS  fee  structure  and  the  schedule  for 
other  FIPS  fees  reflect  a  thorough 
analysis  by  the  NASD  in  connection 
with  the  use  and  operation  of  FIPS  are 
properly  related  to  the  development  and 
operational  costs  of  FIPS.  Moreover,  the 
NASD  will  periodically  review  the 
BQDS  fee  structure  to  ensure  that  the 
fees  are  reasonable  and  equit^ly 
allocated. 


'  Securitta*  Exchange  Act 
(September  3..  1993). 
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B.  Self-Regulatory  Organization's 
Statement  on  Burden  on  Competition 


The  NASD  believes  that  the  proposed 
rule  change  will  not  result  in  any 
burden  on  competition  that  is  not 
necessary  or  appropriate  in  furtherance 
of  the  purposes  of  \he  Act. 

C.  Self-Regulatory  Organization's 
Statement  on  Comments  on  the 
Proposed  Rule  Change  Received  From 
Members,  Participants,  or  Others 

Comments  were  neither  solicited  nor 
received. 

m.  Date  of  Effectiveness  of  the 
Proposed  Rule  Change  and  Timing  for 
Commission  Action 

Within  35  days  of  the  date  of 
publication  of  this  notice  in  the  Federal 
Register  or  within  such  longer  period  (i) 
as  the  Commission  may  designate  up  to 
90  days  of  such  date  if  it  finds  such 
longer  period  to  be  appropriate  and 
publishes  its  reasons  for  so  finding  or 
(ii)  as  to  which  the  NASD  consents,  the 
Commission  will: 

A.  By  order  approve  such  proposed 
rule  change,  or 

B.  Institute  proceedings  to  determine 
whether  the  proposed  rule  change 
should  be  disapproved. 

rv.  Solicitation  of  Comments 

Interested  persons  are  invited  to 
submit  written  data,  views,  and 
arguments  concerning  the  foregoing. 
Persons  making  vmtten  submissions 
should  file  six  copies  thereof  with  the 
Secretary,  Securities  and  Exchange 
Commission,  450  Fifth  Street  NW., 
Washington,  DC  20549.  Copies  of  the 
submission,  all  subsequent 
amendments,  all  written  statements 
with  respect  to  the  proposed  rule 
change  that  are  filed  with  the 
Commission,  and  all  written 
communications  relating  to  the 
proposed  rule  change  between  the 
Commission  and  any  person,  other  than 
those  that  may  be  withheld  from  the 
public  in  accordance  with  the 
provisions  of  5  U.S.C.  552,  will  be 
available  for  inspection  and  copying  in 
the  Commission's  Public  Reference 
Room.  Copies  of  such  filing  will  also  be 
available  for  inspection  and  copying  at 
the  principal  office  of  the  NASD.  All 
submissions  should  refer  to  the  file 
number  in  the  caption  above  and  should 
be  submitted  by  October  8, 1993. 

For  the  Commission,  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority.' 


Margarat  H.  McFarUnd, 

Deputy  Secretary. 

(PR  Doc.  93-22702  Filed  9-16-93;  8:45  am) 

muMta  cooc  wio-oi-m 


[ReiMM  No.  34-32860;  International  SariM 
RelMM  No.  581;  File  No.  SR-NASD-63- 
50] 

Self-Regulatory  Organizations;  Rling 
of  Proposed  Rule  Change  and 
Amendment  No.  1  by  the  National 
Association  of  Securities  Dealers,  Inc., 
Relating  to  Extension  of  the  Nasdaq 
International  Service  Pilot  Program 

September  10, 1993. 

Pursuant  to  section  19(b)(1)  of  the 
Securities  Exchange  Act  of  1934 
("Act"),  15  U.S.C.  78s(b)(l),  notice  is 
hereby  given  that  on  September  1, 1993 
the  National  Association  of  Securities 
Dealers.  Inc.  ("NASD"  or  "Association") 
filed  with  the  Securities  and  Exchange 
Commission  ("Commission"  or  "SEC") 
the  proposed  rule  change  as  described 
in  Items  I,  n,  and  in  below,  which  Items 
have  been  prepared  by  the  NASD.  The 
Commission  is  publishing  this  notice  to 
solicit  comments  on  the  proposed  rule 
change  as  amended,  from  interested 
persons.! 

I.  Self-Regulatory  Organization's 
Statement  of  the  Terms  of  Substance  of 
the  Proposed  Rule  Change 

The  NASD  hereby  files  a  proposed 
rule  change  pursuant  to  section  19(b)(1) 
of  the  Act  and  Rule  19b-4  thereimder, 
to  extend  for  two  years  (i)  the  pilot  term 
of  the  Nasdaq  International  Service 
("Service")  and  (ii)  the  effectiveness  of 
certain  rules  ("International  Rules")  that 
are  unique  to  the  Service.  This  rule 
change  does  not  entail  any  modification 
of  the  International  Rules.  The  present 
authorization  for  the  Service  and  the 
International  Rules  expires  on  October 
11, 1993. 

n.  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

In  its  filing  with  the  Commission,  the 
NASD  included  statements  concerning 
the  purpose  of  and  basis  for  the 
proposed  rule  change  and  discussed  any 
comments  it  received  on  the  proposed 
rule  change.  The  text  of  these  statements 
may  be  examined  at  the  places  specified 
in  Item  IV  below.  The  NASD  has 
prepared  summaries,  set  forth  in 
sections  (A),  (B),  and  (C)  below,  of  the 


most  significant  aspects  of  such 
statements. 

A.  Self-Regulatory  Organization's _ 
Statement  of  the  Purpose  of  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

Through  this  rule  change,  the  NASD 
proposes  to  extend  for  two  years  the 
pilot  operation  of  the  Service  and  the 
effectiveness  of  the  International  Rules 
governing  broker-dealers'  access  to  and 
use  of  the  Service.  The  existing  pilot 
operation  was  authorized  by  the 
Securities  and  Exchange  Commission's 
("SEC"  or  "Commission")  approval  of 
File  No.  SR-NASI>-90-33  on  October 
11,  1991;  J  the  Service  itself  was 
launched  on  January  20. 1992.  The 
Service  supports  an  early  trading 
session  nmning  from  3:30  a.m.  to  9  a.m. 
E.T.  on  each  U.S.  business  day 
("European  Session")  that  overlaps  the 
business  hours  of  the  London  financial 
markets.  Participation  in  the  Service  is 
voluntary  and  is  open  to  any  authorized 
NASD  member  firm  or  its  approved 
broker-dealer  affiliate  in  the  U.K.  A 
member  participates  as  a  Service  market 
maker  either  by  staffing  its  trading 
facilities  in  the  U.S.  or  the  facilities  of 
its  approved  affiliate  during  the 
European  Session.  At  present,  the 
imiverse  of  Service  market  makers 
consists  of  three  approved  affiliates  of 
NASD  members  that  quote  continuous 
markets  in  various  Nasdaq  National 
Market  securities  during  the  European 
Session. 

As  noted  above,  the  NASD  is  seeking 
to  extend  the  pilot  term  for  two  more 
years.  During  this  period,  the  NASD 
plans  to  reevaluate  the  Service's 
operation  and  consider  possible 
enhancements  to  broaden  market-maker 
participation.  For  example,  the  NASD 
will  provide  the  variable  opening 
feature — which  enables  a  Service  market 
maker  to  participate  during  specified 
segments  rather  than  the  entire 
European  Session — ^in  conjunction  with 
implementing  the  new  technology  being 
developed  for  the  Nasdaq  Stock 
Market.'  It  is  anticipated  that  this  urill 
occur  during  the  second  half  of  1995. 

The  NASD  acknowledges  that 
implementation  of  the  variable  opening 
feature  of  the  Service  has  been  deferred 
beyond  the  original  1993  target  date. 
This  result  is  attributable  to  substantial 
commitments  of  staff  resources  to  the 


)  17  C7R  200.3a-3(aKl2]  (1989). 


<  On  September  1, 1993,  the  NASD  submitted 
Amendment  No.  1  to  the  proposed  nile  change 
explaining  the  deferred  implementation  of  the 
variable  opening  featui«  of  the  Service.  See  infra 
note  3  and  accompanying  text 


'Securitiet  Exchange  Act  Release  No.  29812 
(October  11. 1991),  56  FR  S2082  ("Initial  Approval 
Order"). 

>  The  variable  opening  feature  was  approved  by 
the  Commission  on  June  16, 1993.  See  Securities 
Exchange  Act  Release  No.  32471  (June  16, 1993),  58 
FR  33965.  However,  the  NASD  will  not  implement 
this  feature  until  the  second  half  of  1995. 
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technology  migration  for  the  Nasdaq 
Stock  Market.  This  migration 
encompasses  a  new  conununicationa 
netwoiic  and  hardware  platform  as  vrell 
as  the  next  generation  of  the  Nasdaq 
Workstation  PC.  Additionally,  the 
functionality  necessary  for  the  variable 
opening  has  been  incorporated  into  the 
requirements  of  the  new  technology. 
Accordingly,  it  was  determined  that 
staff  resources  should  not  be  diverted 
from  migration  projects  in  order  to 
enhance  the  existing  technology  that 
supports  the  Service,  which  technology 
will  be  rendered  obsolete  in  the  second 
half  of  1995. 

In  siun.  the  NASD  views  the  Service 
as  a  significant  experiment  in  expanding 
potential  opportunities  tm  international 
trading  via  systems  operated  by  The 
Nasdaq  Stock  Market,  Inc  Accordingly, 
the  NASD  believes  that  this  pilot 
operation  warrants  cm  extension  to 
permit  possible  enhancements  that  will 
increase  the  Service's  utility  to  the 
investment  community.* 

The  NASD  believec  that  the  proposed 
rule  change  is  consistent  with  sections 
llA{a)(l)  (B)  and  (C)  and  15A(b)(6)  of 
the  Act.  Subsections  (6)  and  (C)  of 
section  llA(a)(l)  set  forth  the 
Congressional  goals  of  achie\ing  more 
efficimt  and  effective  maii:et 
operations,  broader  availability  of 
information  with  respect  to  quotations 
for  semrities,  and  the  execution  of 
investor  orders  in  the  best  market 
through  the  use  of  advanced  data 
processing  and  communications 
techniques.  Section  15ACb)(6)  requires, 
among  other  things,  that  the  NASD  rules 
be  designed  to  prevent  fraudulent  and 
manipulative  acts  and  practices,  to 
promote  just  and  equitable  principles  of 
trade,  and  to  foster  cooperation  and 
coordination  with  persons  engaged  in 
regulating,  clearing,  settling,  processing 
information  with  respect  to,  and 
facilitating  transactions  in  securities. 
The  NASD  believes  that  the  proposed 
extension  of  the  Service  and  the 
International  Rules  is  fully  consistent 
with  these  statutory  provisions. 

B.  Self-Regulatory  Organization's 
Statement  on  Burden  on  Competition 

The  NASD  believes  that  the  proposed 
rule  change  will  not  result  in  any 
burden  on  competition  that  is  not 
necessary  or  appropriate  in  furtherance 
of  the  purposes  of  the  Act. 


«  AMiiming  thai  the  pilot  tenn  ii  extatdad.  tb« 
NASD  will  contiQua  to  supply  (h«  Conuniuiao 
with  ths  statistical  reports  pratcribed  in  tha  initial 
approval  order  ai  six  monlb  intervals.  See  Initial 
Approval  Otdm  $upia  note  2. 


C.  Self-Regulatory  OrganisatiMi's 
Statement  on  Comments  on  the 
Proposed  Rule  Ch(utge  Received  From 
Members,  Participants,  or  Othvs 

Comments  were  neither  solicited  nor 
received. 

in.  Date  of  E£Eectivenesi  of  the 
Proposed  Rule  Change  and  Timing  for 
Commission  Action 

Within  35  days  of  the  date  of 
publicaticHi  of  this  notice  in  the  Federal 
Register  or  within  such  longer  period  (i) 
as  the  Commission  may  designate  up  to 
90  days  of  such  date  if  it  finds  such 
longer  period  to  be  appropriate  and 
publishes  its  reasons  for  so  finding  or 
(ii)  as  to  which  the  NASD  consents,  the 
Commissicm  will: 

A.  By  order  approve  such  proposed 
rule  change,  or 

B.  Institute  proceedings  to  determine 
whether  the  proposed  rule  change 
should  be  disapproved. 

rv.  Solicitation  of  Comments 

Interested  persons  are  invited  to 

submit  written  data,  views,  and 
arguments  concerning  the  foregoing. 
Persons  m«lf'"B  written  submissions 
should  file  six  copies  thereof  with  the 
Secretary,  Securities  and  Exchange 
Commission,  450  Fifth  Street  NW., 
Washington.  DC  20549.  Copies  of  the 
submission,  all  subsequent 
amendments,  all  written  statements 
with  respect  to  the  proposed  rule 
change  that  are  filed  with  the 
Commission,  and  all  written 
communications  relating  to  the 
proposed  rule  change  between  the 
commission  and  any  person,  other  than 
those  that  may  be  withheld  from  the 
public  in  accordance  with  the 
provisions  of  5  U.S.C.  552,  will  be 
available  for  inspection  and  copying  in 
the  Commission's  Public  Reference 
Room.  Copies  of  such  filing  will  also  be 
available  for  inspection  and  copying  at 
the  principal  office  of  the  NASD.  All 
submissions  should  refer  to  the  file 
number  in  the  caption  above  and  should 
be  submitted  by  October  8, 1993. 

For  the  Cnramission,  by  the  Division  of 
Market  Regulation,  puinant  to  delegated 
■uthority,  17  CFR  200.30-3(a)(12). 
Margaret  H.  McFarlaad. 
Depu  ty  Secretary. 

[FR  Doc.  93-22703  Filed  9-16-93;  fl:45  amj 
aiujNQCooc  wio-ei-4i 


[Relesae  Na  34-3aa63:  FUs  No.  Sn-NASD- 
93-39] 

S»tf-B«gul«tofy  Organizations; 
National  Aaaodatlon  of  SocurfUaa 
Daalera,  Inc^  Ordar  Approving 
Propoaad  Rula  Changa  RaMIng  to  ttia 
Composition  of  Extandad  Haartng 
Committeas  in  Disciplinary 
Procae  dings 

September  10, 1993. 

On  July  28, 1993.  the  National 
Association  of  Seciuities  Dealers,  Inc. 
("NASD"  or  "Association")  filed  with 
the  Securities  and  Exchange 
Commission  ("SEC"  or  "Commission") 
and  amended  on  August  3',  1993,^  a 
proposed  rule  change  pursuant  to 
section  19(b)(1)  of  the  Securities 
Exchange  Act  of  1934  ("Act"),2  and 
Rule  19b-4  thereimder.3  The  proposal 
amends  Article  II,  section  6(c)  of  the 
NASD  Code  of  Procedure  ("Code")  to 
clarify  that  former  Market  Surveillance 
Committee  members  are  eligible  for 
service  on  the  Extended  Hearing 
Committees. 

Notice  of  the  proposed  rule  change, 
together  with  the  substance  of  the 
proposal  as  amended,  was  provided  by 
the  issuance  of  a  Commission  release 
(Securities  Exchange  Act  Release  No. 
32718,  August  4. 1993)  and  by 
publication  in  the  Fedwal  Register  (58 
FR  42590,  August  10, 1993).  No 
comment  letters  were  received.  This 
order  approves  the  rule  change,  as 
amended. 

Pursuant  to  Article  n,  section  4  of  the 
NASD  Code.*  if  an  NASD  disciplinary 
hearing  is  expected  to  involve  extensive 
testimony  or  complex  evidence  the 
matter  may  be  designated  for  an 
Extended  Hearing,  Article  D.  section 
6(c)  of  the  Code  requires  the 
appointment  of  an  Extended  Hearing 
Committee  to  hear  a  matter  so 
designated.s  Section  6(c)  provides  that 
persons  eligible  to  serve  on  such 
Committees  are  current  or  former 
members  of  the  District  Business 
Conduct  Committee  or  the  Board  of 
Governors. 

While  the  NASD's  rules  generally 
treat  the  Market  Surveillance  Committee 
as  the  equivalent  of  a  District  Business 
Conduct  Committee.B  section  6(c)  does 


<  See  letter  frnm  Suzanne  E.  Rothwell,  Associate 
General  Counsel,  NASD,  to  Selv/yn  J.  Noteioviti, 
Branch  Chief.  Orar-the-CauBter  Regulation. 
Division  of  Market  Ragulatioo,  SBC,  dMed  August 
2,1993. 

» 19  U.S.C.  7a»(bKl)  (1888). 

» 17  CFR  240.19b-4  (1992). 

«  NASO  Manual.  Code  of  Procadur*.  Article  0. 
sec.  4.  (CCH)  1 3024. 

■  NASD  Manual,  Code  of  Procedure.  Artida  II, 
sec.  e.  (CCH)  1 3026. 

•  See.  e.g..  Article  I,  section  2(b)  of  Iba  Code 
which  defines  the  (am  "Coiaalnae''  to  iiMan  either 
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not  expressly  qualify  a  c\irrant  or  former 
member  of  the  Market  Surveillance 
Committee  for  service  on  an  Extended 
Hearing  Committee.  In  order  to  correct 
this  apparent  oversight,  the  NASD  has 
proposed  amending  section  6(c)  to 
recognize  that  service  on  the  Market 
Surveillance  Committee  qualiBes  an 
individual  for  service  on  an  Extended 
Hearing  Committee. 

The  Commission  believes  that  the 
proposed  rule  change  is  consistent  with 
the  provisions  of  section  15A(b)(8) '  of 
the  Act  in  that  the  change  enhances  the 
NASD's  disciplinary  procedures 
contributing  to  the  procedural  fairness 
required  by  the  section.  By  amending 
subsection  6(c)  of  the  Code  to  permit 
former  members  of  the  Market 
Surveillance  Committee  to  serve  on 
Extended  Hearing  Committees,  the 
NASD  will  have  a  larger  pool  of 
potential  panel  members  which  should 
contribute  to  the  expeditious  handling 
of  such  matters. 

The  Commission  does  not  believe  that 
the  rule  change  will  result  in  any 
burden  on  competition  that  it  is  not 
necessary  or  appropriate  in  furtherance 
of  the  purposes  of  the  Act,  as  amended. 

It  is  therefore  ordered,  Pursuant  to 
section  19(b)(2)  of  the  Act,  that  the 
proposed  rule  change,  SR-NASD-93- 
39,  be,  and  hereby  is  approved,  effective 
immediately. 

For  the  Commission,  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority." 

Margaret  H.  McFarUod. 
Deputy  Secretary. 

[FR  Doc.  93-22704  Filed  9-16-93;  8:45  am) 
MLLMO  oooe  wio-ai-M 


[Release  Na  34-32868;  Flla  Na  SFt-HYSE- 
93-33] 

Self-Regulatory  Organizations;  FHIng 
and  Order  Granting  Accelerated 
Approval  of  Propoeed  Rule  Chartge  t>y 
the  New  York  Stock  Exchange,  Iik^ 
Rotating  to  Cttanges  in  Auxiliary 
Closing  Procedures  for  Expiration 
Days  and  ExtenskMi  of  the  Pttot 
Procedures 

September  10, 1993. 

Pursuant  to  Section  19(b)(1)  of  the 
Securities  Exchange  Act  of  1934 
("Act").»  and  Rule  19b-4  thereunder.* 
notice  is  hereby  given  that  on 
September  8, 1993,  the  New  York  Stock 


Exchange.  Inc.  ("NYSE"  or  "Exchange") 
Bled  with  the  Seairities  and  Exchange 
Commission  ("Commission")  the 
proposed  rule  change  as  described  in 
Items  I  and  II  below,  which  Items  have 
been  prepared  by  the  self-regulatory 
organization.  The  Commission  is 
publishing  this  notice  to  solicit 
comments  on  the  proposed  rule  change 
from  interested  persons. 

I.  Self-Regulatory  Organizatioii's 
Statement  of  the  Terms  of  Sobstance  of 
the  Proposed  Rule  Change 

The  Exchange  seeks  to  revise  the 
auxiliary  closing  procedures  on 
expiration  days  by  changing  the 
deadlines  for  entry  and  cancellation  of 
certain  market-at-the-close  ("MOC") 
orders  and  for  imbalance  publications  in 
the  pilot  stocks  to  3:40  p.m.  and  to 
extend  the  pilot  for  such  procedures 
imtil  October  31,  1994. 

The  Exchange  has  requested 
accelerated  approval  of  the  proposed 
rule  change  to  allow  the  auxiliary 
closing  procedures  to  be  in  place  in  time 
for  the  expiration  of  stock  options  and 
index  products  on  September  17, 1993 
and  to  allow  the  pilot  program  to 
continue  on  an  tminterrupted  basis 
through  October  1994.3 

II.  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for.  the  Proposed  Rule 
Change 

In  its  filing  with  the  Commission,  the 
self-regulatory  organization  included 
statements  concerning  the  purpose  of 
and  basis  for  the  proposed  rule  change 
and  discussed  any  comments  it  received 
on  the  proposed  rule  change.  The  text 
of  these  statements  may  be  examined  at 
the  places  specified  in  Item  III  below. 
The  self-regulatory  organization  has 
prepared  summaries,  set  forth  in 
sections  A,  B,  and  C  below,  of  the  most 
significant  aspects  of  such  statements. 

A.  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of.  and 
Statutory  Basis  for.  the  Proposed  Ruk 
Change 

1.  Purpose 

Special  procedures  regarding  the 
entry  of  MOC  orders  on  expiration 
Fridays  were  originally  adopted  in  1986 
for  quartsly  triple  expiration  of 
derivative  instnmient  prodticts.*  Since 


November  1988,  these  procedures  have 
been  used  for  each  monthly  expiration 
and  apply  to  the  so-called  "pilot  stocks" 
(the  50  most  highly  capitalized  S&P  500 
stocks  and  any  component  stocks  of  the 
major  Market  Index  that  are  not 
included  in  this  group  of  50).s  In  Apnl 
1992,  the  Exchange  modified  the  pilot 
procedures  for  handling  MOC  orders  in 
all  stocks  on  expiration  Fridays.^  In 
March  1993,  the  Exchange  extended  the 
expiration  Friday  auxiUary  closing 
procedures  to  days  on  which  end  of 
calendar  quarterly  index  expiration 
("QIX")  options  expire.7 

The  current  procedures  require  that 
MOC  orders  in  any  stock  related  to  a 
strategy  involving  derivative  index 
products  be  entered  for  execution  by  3 
p.m.  and  that  no  cancellation  or 
reduction  of  any  MOC  order  in  any 
stock  take  place  after  3:45  p.m.  The 
Exchange  is  now  proposing  to  modify 
these  procedures  to  move  the  cut-off 
times  described  above  to  3:49  p.m.  In 
addition.  Floor  brokers  representing 
orders  related  to  a  strategy  involving 
derivation  index  products  must  indicate 
their  MOC  interest  to  the  specialist  by 
3:40  p.m.  However,  a  Floor  broker  who 
is  handling  a  working  order  that  is  not 
derivative-related  may  continue  to  work 
that  order  until  just  before  the  close,  and 
if  so  instructed  by  his  or  her  customer, 
may  turn  the  unfilled  balance  over  to 


the  District  BusIimm  CoMluct  ConmittM  or  tba 
Market  SarveiUaace  CoB>min««,  or  an  Extcodsd 
Hearing  Committae. 

'  15  U.SC.  780-3  (19*8). 

•  17  C3Tt  20O.3O-3(aKl2). 

>  IS  U.S.C  78«(b)(l)  (1988). 

1 17  CFR  240.19b-4  (1091). 


)  A  complete  descrlptioa  of  the  NYSE's  expiration 
Friday  auxiUary  closiBg  procedure*  and  the 
proposed  modifications  to  (hoM  procedures  are 
attached  as  Exhibit  A,  "Infonnation  Memo,"  to  File 
No.  SR-NYSE-W-a3. 

«Expiiaticn  Friday  is  the  trading  day,  usually  the 
third  Friday  of  the  month,  when  some  slock  index 
futures,  stock  index  options  and  options  on  stock 
index  futures  expire  or  settle  concurrently.  Triple 


expirations  are  the  four  times  a  year  during  the 
months  of  March,  {una,  September,  and  December 
when  all  stock  index  futures,  stock  mdex  options, 
options  on  stock  index  futures  and  individual 
equity  options  expire. 

» The  NYSE  auxiliary  closing  procedures  for 
expiration  Fridays  were  initially  approved  by  the 
Commission  on  a  pilot  basis  for  a  one- year  penod 
beginning  in  November,  1968  and  extending 
through  October,  1989.  The  pilot  has  since  been 
extended  each  year  between  October  1989  through 
October,  1993  on  a  one-year  pilot  basis.  See 
Securities  Exchange  Act  Release  Nos  26293 
(November  17.  1988).  53  FR  47599;  26408 
(December  29,  1988),  54  FR  343  (approving  File  No. 
SR-N'YSE-ae-37).  27448  (November  16.  1989).  54 
FR  48343  (approving  FUe  No.  SR-NYS£-a9-38); 
28564  (October  22,  1990),  55  FR  43427  (approving 
File  No.  SR-NYSE-90-49);  29871  (October  28. 
1991).  56  FR  3O0O4  (Approving  File  No.  SR-NYSB- 
91-31):  and  31386  (October  30, 1992).  57  FR  52814 
(approving  File  No.  SR-NYSE-92-30)  (•1992 
Approval  Order").  See  also  note  11.  infra. 

•In  April  1992.  the  Commission  approved  the 
Exchange's  modified  pilo*  MOC  procedures  on  a 
temporary  accelerated  basu  fcir  the  April  1992 
expiration  Friday  See  Securities  Exchange  Act 
Release  No  30570  (April  10.  1992)  57  FR  13399 
(April  16. 1992)  (notice  of  filing  and  order  granting 
partial  accelerated  approval  to  ."^ile  No  SR-NYSE- 
92-09).  Thereafter,  the  Commission  approved  those 
modifications  for  all  expiration  Fridays  dunng  the 
pilot  period  See  Securities  Exchange  Ad  Release 
No.  30680  (May  8.  1992).  57  FR  20730  (May  14. 
1992)  (order  approving  File  No.  SR-  NYSB-92-oe). 
See  also  note  1 1 .  infra. 

'  See  SeCTlribes  Exchange  Art  Release  No.  32066 
(March  30.  1993).  58  FR  17630  (April  5.  1993) 
(approving  File  No.  SR-NYSE-93-18)  (-QIX 
Auxiliary  Qosing  Procedures  Approval  Order") 
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the  specialist  for  execution  at  the  market 
at  the  close. 

For  the  pilot  stocks,  in  addition  to  the 
change  in  cut-off  times  for  order  entry 
and  cancellation  described  above,  the 
Exchange  is  proposing  a  single 
publication  of  imbalances  of  50,000 
shares  or  more  as  soon  as  practicable 
after  3:40  p.m.  This  would  replace  the 
current  practice  of  publishing  such 
imbalances  at  3  p  m.,  3:30  p.m.  and  3:45 
p.m.  The  Exchange  believes  that  this 
would  enable  market  participants  to 
gain  a  more  accurate  picture  of  the 
buying  and  selling  interest  in  MOCs  at 
expiration.  After  3:40  p.m.,  MOC  orders 
in  the  pilot  stocks  would  be  entered 
only  to  offset  a  published  imbalance. 
The  entry  of  MOC  orders  after  3:40  p.m. 
to  establish  or  liquidate  position  related 
to  a  strategy  involving  derivative 
instruments  would  not  be  permitted 
even  if  such  orders  might  offset 
published  imbalances. 

The  auxihary  procedures  utilized  for 
expiration  days  have  been  approved  as 
a  pilot  on  a  yearly  basis  and  are  due  to 
expire  on  October  31, 1993.  These 
procedures  have  been  effective  in 
minimizing  excess  volatility  on  the 
close  of  expiration  days.  The  Exchange 
believes  the  procedures  described  above 
should  be  extended  to  October  31, 1994. 

The  Exchange  continues  to  believe, 
however,  that  concerns  about  excess 
market  volatility  that  may  be  associated 
with  the  expiration  or  settlement  of 
derivative  index  products  would  be 
most  appropriately  addressed  if  the 
expiration  or  settlement  value  of  all 
such  products  were  based  on  the  NYSE 
opening  rather  than  the  closing  price  on 
the  last  business  day  prior  to  the 
expiration  or  settlement  of  the  product. 

2.  Statutory  Basis 

The  basis  under  the  Act  for  this 
proposed  rule  change  is  section  6(b)(5), 
which  requires  that  rules  of  the 
Exchange  be  designed  to  prevent 
fraudulent  and  manipulative  acts  and 
practices,  to  promote  just  and  equitable 
principles  of  trade,  to  remove 
impediments  to  and  perfect  the 
mechanism  of  a  free  and  open  market 
and,  in  general,  to  protect  investors  and 
the  public  interest. 

B.  Self-Regulatory  Organization's 
Statement  on  Burden  on  Competition 

The  Exchange  does  not  believe  that 
the  proposed  rule  change  will  impose 
any  burden  on  competition  that  is  not 
necessary  or  appropriate  in  furtherance 
of  the  purposes  of  the  Act. 


C.  Self-Regulatory  Organization's 
Statement  on  Comments  on  the 
Proposed  Rule  Change  Received  From 
Members,  Participants  or  Others 

The  Exchange  has  neither  solicited 
nor  received  written  comments  on  the 
proposed  rule  change. 

ni.  Solicitation  of  Comments 

Interested  persons  are  invited  to 
submit  written  data,  views  and 
arguments  concerning  the  foregoing. 
Persons  making  written  submissions 
should  file  six  copies  thereof  with  the 
Secretary,  Securities  and  Exchange 
Commission,  450  Fifth  Street  NW., 
Washington.  DC  20549.  Copies  of  the 
submission,  all  subsequent 
amendments,  all  written  statements 
with  respect  to  the  proposed  rule 
change  that  are  filed  with  the 
Commission,  and  all  written 
communications  relating  to  the 
proposed  rule  change  between  the 
Commission  and  any  person,  other  than 
those  that  may  be  withheld  fi-om  the 
public  in  accordance  with  the 
provisions  of  5  U.S.C.  552.  will  be 
available  for  inspection  and  copying  at 
the  Commission's  Public  Reference 
Section,  450  Fifth  Street  NW., 
Washington,  DC  20549.  Copies  of  such 
filing  will  also  be  available  for 
inspection  and  copying  at  the  principal 
office  of  the  NYSE.  All  submissions 
should  refer  to  File  No.  SR-NYSE-93- 
33  and  should  be  submitted  by  October 
8,  1993. 

IV.  Discussion 

The  Commission  finds  that  the 
NYSE's  proposal  to  amend  its  auxiliary 
closing  procedures  on  expiration  days 
by  changing  the  deadlines  for  entry  and 
cancellation  of  certain  MOC  orders  to 
3:40  p.m.  and  for  imbalance 
pubhcations  in  the  pilot  stocks  as  soon 
as  practicable  after  that  time,  in  addition 
to  extending  the  pilot  for  such 
procedures  through  October  1994,  is 
consistent  with  the  requirements  of  the 
Act  and  the  rules  and  regulations 
thereunder  applicable  to  a  national 
sectirities  exchange.  Specifically,  the 
Commission  finds  that  the  proposed 
rule  change  is  consistent  with  section 
6(b)(5)  of  the  Act.e  Section  6(b)(5) 
requires,  among  other  things,  that  the 
rules  of  a  national  securities  exchange 
be  designed  to  promote  just  and 
equitable  principles  of  trade,  to  perfect 
the  mechanism  of  a  free  and  open 
market,  and  to  protect  investors  and  the 
public  interest.  For  the  reasons  set  forth 
below,  the  Commission  believes  that  the 


NYSE  proposal  furthers  the  objectives  of 
section  6(b)(5)  of  the  Act. 

The  NYSE's  auxiliary  closing 
procedures  have  been  utilized  on 
quarterly  expiration  Fridays  dating  back 
to  September  1986.  The  Commission 
has  extended  these  procedures  to  all 
expiration  Fridays  (monthly  and 
quarterly  expirations)  on  a  yearly  pilot 
basis  since  1988.9  These  procedures 
resulted  from  efforts  by  the  Commission 
and  the  self-regulatory  organizations  to 
address  stock  market  volatility 
associated  with  the  expiration  of  index 
derivative  products  traded  in 
conjunction  with  the  underlying 
component  stocks  as  part  of  index 
derivative  related  traains  strategies. 

In  our  1992  Approval  Order,  the 
Commission  extended  the  NYSE's  MOC 
pilot  program  procedures  through 
October  31.  1993  and  requested  that  the 
NYSE  provide  the  Commission  with 
specific  data  by  July  31. 1993,  detailing 
the  NYSE's  experience  with  the  pilot 
program  and  containing  an  analysis  of 
the  effectiveness  of  the  expiration 
Friday  procedures  in  reducing  volatility. 
Specifically,  the  Commission  requested 
data  covering  expiration  Fridays  from 
October  1992  through  June  1993.  The 
Commission  requested  that  the  report 
include:  (1)  The  names  of  the  pilot 
stocks  and  the  imbalance  (if  any)  at  3:30 
p.m.  and  at  the  close  for  those  stocks 
that  had  an  imbalance  of  MOC  orders  of 
50,000  shares  or  more  at  3  p.m.;  (2)  the 
names  of  the  stocks  and  the  imbalance 
(if  any)  at  the  close  for  those  stocks  that 
did  not  have  an  imbalance  at  3  p.m., 
but.  due  to  cancellations,  had 
imbalances  of  50,000  shares  or  more  at 
3:30  p.m.;  and  (3)  for  those  stocks  with 
an  imbalance  of  50,000  shares  or  more 
at  3  or  3:30,  the  names  of  the  stocks 
where  the  imbalance  changed  from  one 
side  of  the  market  (sell  or  buy)  to  the 
other  side  (buy  or  sell)  due  to 
cancellations  of  MOC  orders;  (4)  for  all 
pilot  stocks,  all  MOC  order  imbalances 
(of  any  size)  as  of  4  p.m.;  (5)  the  change 
in  price  of  the  closing  transactions  from 
the  previous  trade  for  all  pilot  stocks;  (6) 
the  change  in  price  of  the  closing 
transactions  from  the  price  of 
transactions  at  4  p.m.  (if  there  were  no 
transactions  precisely  at  4  p.m.,  the 
NYSE  was  to  use  the  price  from  the 
transaction  effected  closest  in  time  to  4 
p.m.)  for  all  pilot  stocks;  and  (7)  for  each 
pilot  stock,  the  number  of  shares  in 
MOC  orders  submitted  by  3  p.m.  that 
were  cancelled  for  any  reason  prior  to 
the  close.  The  Commission  also  stated 
that  the  report  should  include:  (1)  The 
change  in  the  Dow  Jones  Industrial 
Average  ("DJIA")  at  the  close  on  each 


•15U.S.C.  78f(b)(5)(198«). 


•  Sm  tupra  notes  4-6. 
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expiration  Friday;  (2)  opening  prices 
and  daily  trading  ranges  of  the  pilot 
stocks  on  expiration  Fridays,  as  well  as 
the  following  Mondays;  (3)  price 
volatility  as  measured  by  the  change  in 
price  from  the  last  rwulai  way  trade  to 
the  closing  price,  including  historical 
data  analyzing  price  volatility  at  the 
close  prior  to  the  impieoientation  of  the 
prohibition  on  cancelling  MOC  orders 
after  3:45  and  the  other  MOC 
procedures.  Finally,  in  our  QIX 
Auxiliary  Closing  Procedures  Approval 
Order,  the  Commission  requested  that 
the  Exchange  also  include  in  its  report 
all  of  the  above  requested  data  for  C^X 
expiration  days  which  expire  at  the  end 
of  a  calendar  quaner.  The  Commission 
requested  that  the  NYSE  provide  the 
Commission  with  a  report  by  June  1, 
1993  which  should  have  covered 
expirations  through  March,  1993,  and 
that  the  N*YSE  provide  the  Commission 
with  a  follow-up  report  no  later  than 
July  31, 1993,  which  was  to  cover 
expirations  from  April  trough  June, 
1993. 

The  NYSE  submitted  a  report  to  the 
Conunission  on  July  7, 1993. lo  The 
report  covers  expiration  Fridays  for  the 
period  November  1992  to  March  1993. 
For  that  period,  the  NYSE  reports  that 
83  stocks  had  closing  imbalances  of 
50,000  shares  or  greater,  and  of  those  83 
stocks,  MOC  orders  in  37,  or  44.6%', 
were  effected  at  no  change  in  price  from 
the  previous  regular  way  trade;  33,  or 
39.8%  were  ejected  at  a  variation  of 
one-eighth  point,  9,  or  10.8%,  were 
effected  at  a  variation  of  one-quarter 
point;  and  1,  2  and  1  were  effected  at 
respective  variations  of  three-eighths 
point,  one-half  point  and  five-eighths 
point  (respective  percentages  were 
1.2%,  2.4%  and  1.2%). 

Tlse  report  discusses  the  change  from 
closing  prices  on  expiration  Fridays  to 
opening  prices  on  the  following  Monday 
for  stocks  vrith  50,000  shares  or  greater 
imbalances  at  the  close.  Of  the  83  stocks 
with  .such  imbalances,  the  NYSE  states 
that  46  (55%)  opened  within  Vs  point  of 
the  closing  prices,  73%  opened  within 
Va  point.  The  Exchange,  thwefore,  states 
that  it  does  not  appear  that  closing 
prices  for  such  stocks  have  a  significant 
impact  on  opening  prices  on  the  next 
trading  day. 

The  NYSE  report  also  discusses  the 
changes  in  MOC  procedures  that  were 
put  into  eftect  in  April,  1992,  which 
prohibit  cancellations  or  reductions  of 
MOC  orders  (exc^t  for  bona  fide  errors) 
after  3:45  p.m.  The  NYSE  states  that  the 


average  number  of  shares  on  imbalance 
at  the  close  for  the  five  months  prior  to 
April  1992  was  2,991,000,  while  the 
average  imbalance  for  April  through 
June  1992  was  2.418,100  (equalling  19% 
lower  in  the  months  where  MOC  order 
cancellations  were  prohibited  after 
3:45).  For  the  pwriod  November  1992 
through  March  1993,  the  report  states 
that  the  average  number  of  shares  on 
imbalance  was  1,813,800.  According  to 
the  Exchange,  this  represents  a  dechna 
of  604,300  shares  or  25%  as  compared 
to  April  through  June  1992.  The  report 
also  states  that,  for  both  stodis  and 
shares,  imbalances  consistently 
declined  from  the  initial  imbalance 
publication  after  3  p.m.  to  4  p.m.  For 
exaciple,  in  December  1992,  there  were 
52  pilot  stocks  with  (buy)  imbalances  of 
50,000  shares  or  more  for  a  total 
imbalance  of  14,275,200  shares.  By  4 
p.m.,  only  25  stocks  had  a  buy 
imbalance  of  50,000  snares  or  greater, 
for  a  total  of  3,222,100  shares,  while  one 
stock  had  a  sell  imbalance  of  81.700 
shares.  This  data  represents  a  50% 
reduction  for  number  of  stocks  and  a 
77%  reduction  for  shares. 

With  respect  to  QK  expiration 
procedures,  the  Exchange  states  that  a 
review  of  MOC  data  fcom  March  31, 
1 993  shows  that  price  volatility  as 
measured  by  the  change  in  price  from 
the  last  regular  way  trade  to  the  closing 
trade  averaged  .08  p>oint  per  QIX  pilcM 
stock.  As  to  imbalances,  there  were  3 
QIX  pilot  stocks  with  imbalances  of 
50,000  shares  or  more  at  3  p.m.,  10  at 
3:30  p.m.  and  14  at  3:45  p.m.»»  There 
was  only  one  QIX  pilot  stock  with  a 
50,000  shares  or  more  imbalance  at  the 
close. 

As  noted  above,  pursuant  to  the  NYSE 
pilot  program,  the .  jxiliary  closing 
procedures  for  expiration  Fridays  and 
QIX  expiration  days  (cumulatively, 
"expiration  days")  place  limitations  on 
MOC  order-entoy  with  regard  to  orders 
related  to  any  strategy  involving  an 
expiring  derivative  index  product.  The 
auxiliary  closing  procedures  also  restrict 
the  cancellation  of  MOC  orders  and 
provide  for  the  dissemination  of  MOC 
order  imbalances  of  50,000  shares  or 


>oSe«  letter  from  Robert  McSweeney,  Senior  Vice 
President,  Market  .Surveillance.  New  York  Stock 
Exchange.  Inc.  to  Sharon  Lawion.  Esq..  Assi»taBt 
Director,  Division  of  Market  Regulatio&,  Sacuhtia* 
and  Excfaan^  Commission,  da(«d  |u)y  B.  IMS. 


>>  On  •xpiration  Fridays,  tha  MOC  order 
imbalance  disseminaUon  procedures  apply  lo  the 
"pilot  stocks."  which  are  the  fifty  Iii^est  weighted 
stocks  underlyiag  the  SAP  500  index,  and  any  of 
the  stocks  underlying  the  Major  Market  Index  not 
included  in  that  group.  On  QIX  settlemani  days,  tbe 
same  auxiliary  closing  procedures  axe  used,  except 
the  MOC  order  imbelance  disseminaboc  procsdntes 
apply  to  the  aod  of  month  calendar  quarter  pitot 
stocks,  which  are  the  fifty  higbeat  waightoii  SAP 
500  stocks,  any  component  stocks  of  the  Major 
Market  Index  not  included  is  this  group,  and  the 
ten  highest  weighted  stocks  of  the  SAP  MidCap  400 
Index  (except  for  QIX  on  tha  Mi<iCap  400,  \b»  SAP 
MidCap  400  Index  options  cuira&t.y  axfiire  at  tha 
opening  on  expiration  Fridays). 


more  in  certain  pilot  securities.  The 
present  proposal  would  change  the 
MOC  order-entry  cut-off  time  fram  3 
p.m.  to  3:40  p.m.  for  orders  related  to  an 
index  derivative  trading  strategy  and 
change  the  time  for  prohibiting 
cancellation  of  MOC  orders  from  3  45  to 
3:40.  in  addition  to  extending  tlie  pilot 
procedures,  as  modified,  for  a  one  year 
pilot  period  through  October  1994.  MOC 
order  cancellations  for  bona  fide  errors 
would  continue  to  be  accepted.  The 
NYSE's  dissemination  of  MOC  order 
imbalances  in  the  pilot  stocks  and  the 
end  of  month  calendar  quarter  pilot 
stocks  would  occur  as  soon  as 
practicable  after  3:40  p  m.,  rather  than 
after  3,  3:30  and  3;45  p.m.  Once  a 
publication  of  an  imbalance  in  a  pik>l 
stock  has  been  made,  any  MOC  orders 
subsequently  entered  in  such  pilot  stock 
will  be  accepted  only  to  trade  on  the 
opposite  side  of  the  market  in  relation 
to  such  published  imbalance.  The  entry 
of  an  MOC  order  to  establish  or 
Uquidate  positions  related  to  a  strategy 
involving  derivative  instruments, 
however,  would  not  be  permitted  even 
if  such  orders  might  oSset  published 
imbalances. 

The  Commission  believes  that  the 
proposed  changes  to  the  aiudUary 
closing  procediu^s  should  enable 
market  participants  to  gain  a  more 
accurate  picture  of  the  buying  and 
selling  interest  in  MOC  orders  at 
expiration.  The  Commission  continues 
to  believe  that,  by  requiring  early 
submission  of  MOC  orders  and 
disseminating  significant  imbalances 
(50,000  shares  or  more)  in  certain 
specified  stocks,  the  NYSE  should  be 
able  to  attract  contra-side  interest  to 
help  alleviate  imbalances  caused  by  the 
Uquidation  of  stock  positions  related  to 
index  derivative  product  trading 
strategies.  In  this  regard,  the  NTSE's 
most  recexit  report  concerning 
expiration  Friday  volatiUty  and  the 
expiration  Friday  closing  procedures 
indicates  that  the  procedures  have 
worked  relatively  well  aod  may  have 
resulted  in  more  orderly  markets  at  the 
close  on  expiration  Fridays. 

The  Commission  believes,  however, 
that  the  proposed  rale  change  may  help 
to  improve  the  current  MOC  procedures 
by  establishing  a  simultaneous  MOC 
order  entry  and  MOC  order  cancellation 
time  of  3:40  p.m.,  and  by  providing  a 
single  MOC  order  imbalance 
dissemination  as  soon  as  practicable 
after  3:40  p.m.  These  changes  may  make 
the  dissemination  imbalance  more 
reflective  of  actual  investor  interest  in  a 
particular  stock,  primarily  because  the 
MOC  orders  included  in  those 
imbalances  may  not  be  cancelled 
thereafter,  except  in  cases  of  bona  fide 
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errors.  Moreover,  the  Commission 
believes  that  3:40  may  be  an  appropriate 
cut-off  time  for  MOC  order  entry  and 
cancellation  because,  while  relatively 
near  the  close,  there  still  should  be 
sufficient  time  for  the  NYSE  to  attract 
contra-side  interest  to  help  alleviate 
imbalances  caused  by  Uquidations 
related  to  expiring  index  contracts.  The 
revised  MOC  procedures  appear  to 
balance  the  need  to  provide  the 
investing  public  with  timely  and 
reliable  notice  of  expiration-related 
order  flow  at  the  close  with  the  need  to 
avoid  unduly  infringing  on  legitimate 
trading  strate^es. 

The  Commission  is  approving  an 
extension  of  the  pilot  program  tnrough 
October  1994,  with  the  proposed 
modifications  discussea  herein.  As  long 
as  some  index  derivative  products 
continue  to  expire  based  on  closing 
stock  prices  on  expiration  Fridays,  the 
Commission  agrees  with  the  NYSE  that 
such  procedures  are  necessary  to 
provide  a  mechanism  to  hanclle  the 
potential  large  imbalances  that  can  be 
engendered  by  firms  unwinding  index 
derivative  related  positions.  During  the 
pilot  extension,  the  Commission  expects 
the  NYSE  to  continue  to  monitor  closely 
the  effectiveness  of  the  procedures,  and 
to  submit  a  report  with  all  of  the  same 
data  previously  requested  for  prior 
periods,!'  with  appropriate 
modifications  to  allow  for  the  changes 
in  cut-off  times  and  the  single  3:40 
imbalance  dissemination.  The  report 
should  cover  all  expirations  through 
June  1994,  and  must  be  submitted  to  the 
Commission  no  later  than  July  31, 
1994,13  along  with  a  proposed  rule 
change  which  should  either  request  an 
additional  extension  of  the  pilot 
program  or  permanent  approval  of  the 
pilot  proceaures. 

The  Commission  finds  good  cause  for 
approving  the  proposed  rule  change 
prior  the  thirtieth  day  after  the  date  of 
pubUcation  of  notice  of  filing  thereof. 
This  will  permit  the  procedures  to 
continue  on  an  uninterrupted  basis,  and 
will  allow  the  NYSE  to  implement  the 
modified  time  frames  for  entry  and 
cancellation  of  MOC  orders  and 
dissemination  of  imbalances  on  the 
September  17, 1993  expiration.  Further, 
on  September  3, 1993,  the  NYSE  issued 
an  Information  Memo  to  its  members 
notifying  them,  subject  to  Commission 
approval,  of  the  upcoming  changes  to 
the  expiration  Friday  procedures  for  the 


"Sm  1992  Approval  Order,  tupra  note  4. 

»The  ConuniMion  note*  that  thit  request  for 
information  Is  not  exclusive  and  that  the  NYSE 
should  add  any  additional  data  and  analysis  to  the 
report  in  order  to  assess  the  effectiveness  of  the 
procedure*  in  reducing  excess  market  volatility  on 
expiration  Fridays. 


September  17, 1993  expiration. >« 
Finally,  although  modified  by  this 
order,  special  auxiliary  closing 
procedures  have  been  utilized  by  the 
NYSE  since  1986,  and  the  procedures 
are  intended  to  reduce  excessive  market 
volatility  at  the  close. 

It  is  therefore  ordered,  pursuant  to 
section  19(b)(2)  is  that  the  proposed  rule 
change  is  hereby  approved  on  a  pilot 
basis  through  October  31. 1994. 

For  the  Commission,  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority.  >• 

Margaret  H.  McFarland. 

Deputy  Secretary. 

[PR  Doc.  93-22769  Filed  »-16-93;  8:45  am) 

BILUNO  COOC  WIO-OI-M 


S«lf-R«gulatory  Organizations; 
Applications  for  Unlisted  Trading 
Privileges;  Notice  and  Opportunity  for 
Hearing;  Philadelphia  Stock  Exchange. 
Inc. 

September  13. 1993. 

The  above  named  national  securities 
exchange  has  filed  applications  with  the 
Sectirities  and  Exchange  Commission 
("Commission")  pursuant  to  section 
12(f)(1)(B)  of  the  Securities  Exchange 
Act  of  1934  and  Rule  12f-l  thereunder 
for  unlisted  trading  privileges  in  the 
following  securities: 

Salomon  Brothers  2008  Worldwide  Dollar 
Government  Term  Trust.  Inc. 
Common  Stock,  SOI  Par  Value  (File  No. 
7-11237) 
Equity  Residential  Properties  Trust 
Common  Stock,  $.01  Par  Value  (File  No. 
7-11238) 
United  States  Filter  Corporation 
Common  Stock,  SOI  Par  Value  (File  No. 
7-11239) 
Household  International.  Inc. 
Depositary  Shares  Representing  l-40th  of 
a  share  of  7.35%  Cum.  Pfd.  Stock  (File 
No.  7-11240) 
RJR  Nabisco  Holdings  Corporation 
Depositary  Shares  each  representing 
1-lOOth  of  a  shares  Cum.  Pfd  Stock  (File 
No.  7-11241) 
PIMCO  Commercial  Mortgage  Securities 
Trust.  Inc. 
Common  Stock,  SOOl  Par  Value  (File  No. 
7-11243) 

These  securities  are  listed  and 
registered  on  one  or  more  other  national 
securities  exchange  and  are  reported  in 
the  consolidated  transaction  reporting 
system. 

Interested  persons  are  invited  and 
arguments  concerning  the  above- 
referenced  application.  Persons  desiring 
to  make  written  comments  should  file 


>«Se«*upranot*3. 

>•  IS  U.S.C  78t(b)(2)  (10S8). 
>•  17  CFR  200.30-3(aXl2)  (1901). 


three  copies  thereof  with  the  Secretary 
of  the  Securities  and  Exchange 
Commission,  450  5th  Street  NW., 
Washington,  DC  20549.  Following  this 
opportunity  for  hearing,  the 
Commission  will  approve  the 
application  if  it  finds,  based  upon  all 
the  information  available  to  it.  that  the 
extensions  of  unlisted  trading  privileges 
pursuant  to  such  applications  are 
consistent  with  the  maintenance  of  fair 
and  orderly  markets  and  the  protection 
of  investors. 

For  the  Commission,  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority. 

Jonathan  G.  Katz. 

Secretary. 

[FR  Doc  93-22766  Filed  9-16-93;  8:45  ami 
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[Retosse  No.  35-25879] 

Filings  Under  the  Public  Utility  Holding 
Company  Act  of  1935  ("Act ") 

September  10. 1993. 

Notice  is  hereby  given  that  the 
following  filing(s)  has/have  been  made 
with  the  Commission  pursuant  to 
provisions  of  the  Act  and  rules 
promulgated  thereunder.  All  interested 
persons  are  referred  to  the  application(s) 
and/or  declaration(s)  for  complete 
statements  of  the  proposed 
transaction(s)  summarized  below.  The 
application(s)  and/or  declaration(s)  and 
any  amendments  thereto  is/are  available 
for  public  inspection  through  the 
Commission's  Office  of  Public 
Reference. 

Interested  persons  wishing  to 
comment  or  request  a  hearing  on  the 
application(s)  and/or  declaration(s) 
should  submit  their  views  in  writing  by 
October  4, 1993  to  the  Secretary, 
Securities  and  Exchange  Commission, 
Washington,  DC  20549,  and  serve  a 
copy  on  the  relevant  applicant(s]  and/or 
declarant(s)  at  the  addres8(es)  specified 
below.  Proof  of  service  (by  affidavit  or, 
in  case  of  an  attorney  at  law,  by 
certificate)  should  be  filed  with  the 
request.  Any  request  for  hearing  shall 
identify  specifically  the  issues  of  fact  or 
law  that  are  disputed.  A  person  who  so 
requests  will  be  notified  of  any  hearing, 
if  ordered,  and  will  receive  a  copy  of 
any  notice  or  order  issued  in  the  matter. 
After  said  date,  the  application(s)  and/ 
or  declaration(8),  as  filed  or  as  amended, 
may  be  granted  and/or  permitted  to 
become  effective. 

National  Fuel  Gas  Company,  et  al.  (70- 
8251) 

National  Fuel  Gas  Company  ("NFG"), 
30  Rockefeller  Plaza,  New  York,  New 


York  10112,  a  registered  holding 
company.  National  Fuel  Gas 
Distribution  Corporation 
("Distribution"),  10  Lafayette  Square, 
Buffalo,  New  York  14203,  a  gas  utility 
subsidiary  company  of  NFX>,  and 
National  Fuel  Gas  Supply  Corporation 
("Supply"),  National  Fuel  Resources, 
Inc.  ("Resources"),  Seneca  Resources 
Corporation  ("Seneca"),  and  Empire 
Exploration,  Inc.  ("Empire"),  each  of  10 
Lafayette  Square,  Buffalo,  New  York 
14203,  each  a  wholly-owned  non-utility 
subsidiary  company  of  NFG  (each 
subsidiary  a  "Covered  Subsidiary", 
collectively.  "Covered  Subsidiaries"), 
have  filed  a  declaration  under  section 
12(b)  of  the  Act  and  rule  45  thereunder. 

NFG  proposes  to  provide  guarantees, 
through  December  31, 1998,  for  a  total 
of  up  to  $500  million  of  certain 
obligations  of  the  Covered  Subsidiaries, 
not  to  exceed  the  following  amounts 
outstanding  at  any  given  time  for  each 
Covered  Subsidiary:  Distribution — $350 
million;  Supply— $50  million; 
Resources--$50  million;  Seneca— $50 
million;  and  Empire — $10  million.  It  is 
stated  that  the  guarantees  will  not 
exceed  five  years'  duration. 

It  is  also  stated  that  the  guarantees 
include  the  guarantee  of  obligations 
associated  with: 

(1)  Gas  transportation  agreements 
entered  into  with  pipelines  by  shippers 
such  as  Distribution  and  Supply; 

(2)  Gas  purchase  agreements  entered 
into  by  suppliers  with  gas  marketers 
such  as  Resources; 

(3)  Gas  sales  agreements  entered  into 
by  retail  and  wholesale  suppliers  with 
gas  marketers  such  as  resources  or 
producers  such  as  Empire  and  Seneca 
(Distribution  may  also  become  involved 
in  the  wholesale  marketing  of  gas  and 
thus  might  also  make  these  contracts); 
and 

(4)  Any  and  all  other  agreements 
between  parties  not  affiliated  with  the 
NFG  system  and  any  one  or  a 
combination  of  the  Covered  Subsidiaries 
relating  to  the  transportation,  storage  or 
supply  of  natural  gas. 

In  addition,  the  Covered  Subsidiaries 
may,  from  time  to  time,  enter  into 
partnership  agreements  or  joint  venture 
relationships  with  third  parties  wherein 
the  entity  so  formed  would  undertake 
activities  relating  to  the  transportation, 
storage  or  supply  of  natural  gas, 
Accordingly,  NFG  and  the  Covered 
Subsidiaries  also  seek  authority  for  I^FG 
to  provide  a  parent  guarantee  to  the 
extent  of  the  Covered  Subsidiary's 
obligations  undertaken  as  part  of  such  a 
partnership  or  joint  venture.  NFG  states 
that,  to  the  extent  that  the  entry  into  a 
partnership  or  joint  venture  involves  a 
jurisdictional  event,  NFG  and/or  any 


one  or  all  of  the  Covered  Subsidiaries 
will  seek  further  Commission 
authorization  to  enter  into  such 
partnership  or  joint  venture. 

NFG  win  pay  no  fees,  eixpenses  or 
penalties  associated  with  any  of  the 
guarantees.  NFG  will,  however,  as 
guarantor  assume  the  obligations  of  the 
Covered  Subsidiary  upon  a  payment 
default.  In  the  event  of  default,  the 
Covered  Subsidiary  would  be 
responsible  to  repay  NFG  for  any 
payments  NFG,  as  guarantor,  must  make 
on  behalf  of  the  Covered  Subsidiary 
plus  any  interest  expense  (at  t^e  highest 
incremental  interest  rate  NFG  must  pay 
for  borrowing  through  the  NFG  system 
money  pool)  or  other  expenses  incurred 
or  paid  by  NFG  as  guarantor. 

Jersey  Central  Power  &  Light  Company 
(70-8267) 

Jersey  Central  Power  &  Light 
Company  ("JCP4L"),  300  Madison 
Avenue.  Morristown,  New  Jersey 
07962-1911,  a  public-utility  subsidiary 
company  of  General  Public  Utilities 
Corporation,  a  registered  holding 
company,  has  filed  an  appUcation  under 
sections  9(a)  and  10  of  the  Act. 

By  order  dated  June  14, 1988  (HCAR 
No.  24664),  the  Commission,  among 
other  things,  authorized  JCP&L  to  sell 
and  lease  back  its  8.37%  undivided 
ownership  interest  ("Ownership 
Interest")  in  the  Merrill  Creek  Reservoir 
Project  located  in  Harmony  Township, 
New  Jersey  ("Merrill  Creek").  JCP&L's 
8.37%  Ownership  Interest  represents  an 
entitlement  to  releases  from  about  4.000 
acre  feet  of  reservoir  storage  capacity. 
JCP&L  states  that  its  entitlements  to 
Merrill  Creek  reservoir  releases  are 
substantially  in  excess  of  its  current  and 
projected  requirements  for  the 
foreseeable  future.  By  order  dated  April 
8. 1993  (HCAR  No.  25785),  the 
Commission  authorized  JCP&L  to 
sublease  a  portion  of  its  excess  capacity 
to  a  nonaffiliate  for  use  in  a 
cogeneration  project  in  Logan 
Township.  New  Jersey. 

JCP&L  now  proposes  to  sublease  an 
additional  portion  of  its  storage  capacity 
to  Northampton  Water  Supply,  Inc.  or 
an  affiliate  thereof  ("Northampton"), 
pursuant  to  a  new  sublease  agreement 
("New  Sublease").  Northampton  will 
use  such  capacity  for  a  cogeneration 
project  to  be  located  in  Northampton, 
Pennsylvania. 

Under  the  terms  of  the  New  Sublease, 
Northampton  would  lease  from  JCP&L, 
on  an  annual  basis,  135  acre  feet  of  such 
storage  capacity  ("Committed 
Capacity"),  as  well  as  an  additional  135 
acre  feet  of  storage  capacity  not  then 
utilized  by  JCP&L,  if  required  by 
Northampton  for  make-up  water 


purposes  ("Standby  Capacity").  JCP&L 
would,  however,  be  permitted  to  sell  or 
lease  the  Standby  Capacity  to  a  third 
party,  subject  to  Northampton's  right  of 
first  refusal. 

The  New  Sublease  will  have  an  initial 
term  of  25  years,  commencing  in  1995. 
subject  to  Northampton's  right  to  renew 
the  New  Sublease  for  a  term  and  at 
prices  to  be  negotiated  at  the  time  of 
expiration  of  the  New  Sublease, 
provided  neither  JCP&L  nor  its  affiliates 
then  require  the  Committed  Capacity  or 
Standby  Capacity.  The  rental  payments 
for  the  Committed  and  Standby 
Capacity  have  been  structured  to  at  least 
equal,  during  the  term  of  the  New 
Sublease  on  a  present  value  basis,  a  pro 
rata  portion  of  JCP&L's  rent  payments  to 
the  lessor  of  Merrill  Creek.  JCP&L 
intends  to  apply  the  rental  payments  for 
the  Committed  and  Standby  Capacity  to 
its  rental  obligations  under  the  lease 
agreement  or  for  other  general  corporate 
purposes. 

Semi-annual  rental  payments  for  the 
Committed  Capacity  would  commence 
on  July  30,  1995  at  the  rate  of  $55,000, 
increasing  over  the  term  of  the  New 
Sublease  to  $177,500  in  2019.  To  the 
extent  that  it  utilized  the  Standby 
Capacity  in  any  year.  Northampton 
would  pay  JCP&L  additional  semi- 
annual rentals  beginning  at  $55,000  on 
July  30. 1996  and  increasing  to  $177,500 
in  2020.  If  in  any  year  Northampton 
utilized  in  excess  of  270  acre  feet  of 
storage  capacity,  the  rental  payments  for 
the  Standby  Capacity  in  that  year  would 
be  increased  ratably.  In  addition. 
Northampton  would  pay  its  pro  rata 
share  of  JCP&L's  Merrill  Creek  pumping 
costs,  operation  and  maintenance  and 
certain  other  expenses,  and  JCP&L's 
related  depreciation  charges. 
Northampton  would  also  agree  to  pay 
$20,000  to  JCP&L  to  cover  JCP&L's 
transaction  costs  in  cormection  with 
entering  into  the  New  Sublease. 

For  the  Commission,  by  the  Division  of 
Investment  Management,  pursuant  to 
delegated  authority. 
Margaret  H.  McFarland, 
Deputy  Secretary. 
[PR  Doc.  93-22694  Filed  9-16-93;  8:45  ami 

BRUNO  COOE  WIO-OI-M 


[Rel.  No.  IC-19705;  File  No.  812-8478] 

The  Equitable  Ufe  Assurance  Society 
of  the  United  States,  et  al.;  Application 
for  Exemption 

September  10, 1993. 

AGENCY:  Securities  and  Exchange 

Commission  (the  "Commission"  or  the 

"SEC"). 
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ACnON:  Notice  of  application  for 
exemption  under  the  Investment 
Company  Act  of  1940  (the  "Act"). 

APPLICANTS:  The  Equitable  Lifia 
Assurance  Society  of  the  United  States 
("Equitable")  and  Separate  Account  A 
of  The  Equitable  Life  Assurance  Society 
of  the  United  States  (th«  "Separate 
Account"). 

RELEVANT  1M0  ACT  SECTIONS:  Order 
requested  under  section  6(c)  from 
sections  26{aM2)(C)  and  27(c)(2). 
SUMMARY  OP  APPUCATKM:  Applicants 
seek  an  order  to  permit  the  deduction  of  / 
a  mortality  and  expense  risk  charge 
from  the  assets  of  the  Separate  Account 
under  a  group  variable  annuity  contract 
(the  "Equi-Vest  Contract"). 
F1UNG  OATC:  June  29. 1993. 
HEARING  OR  NOTIFICATION  OF  HEARING:  An 
order  granting  the  application  will  be 
issued  unless  the  Commission  orders  a 
hearing.  Interested  persons  may  request 
a  hearing  by  writing  to  the  Secretary  of 
the  SEC  and  serving  Applicants  with  a 
copy  of  the  request,  personally  or  by 
mail.  Hearing  requests  must  be  received 
by  the  Commission  by  5:30  p.m.  on 
October  5. 1993  and  ^ould  oe 
accompanied  by  proof  of  service  on 
Applicants  in  the  form  of  an  affidavit  or. 
for  lawyers,  a  certificate  of  service. 
Hearing  requests  should  state  the  nature 
of  the  writer's  interest  the  reason  for  the 
request  and  the  issues  contested. 
Persons  may  request  notification  of  a 
hearing  by  writing  to  the  Secretary  of 
the  SEC. 

ADDRESSES:  Secretary,  Securities  and 
Exchange  Commission.  450  Fifth  Street. 
NW.,  Washington,  DC  20549. 
Applicants:  c/o  Mary  P.  Breen.  Vice 
President  and  Counsel.  The  Equitable 
Life  Assurance  Society  of  the  United 
States.  787  Seventh  Avenue,  New  York. 
NY  10019. 

FOR  FURTHER  INFORMATION  CONTACT: 
Wendy  Finck  Friedlander,  Senior 
Attorney,  or  Michael  V.  Wible.  Special 
Counsel  at  (202)  272-2060.  Office  of 
Insurance  Products,  Division  of 
Investment  Management. 
SUPPLEMENTARY  INFORMATION:  Following 
is  a  summary  of  the  application:  the 
complete  application  is  available  for  a 
fee  from  the  Commission's  Public 
Reference  Branch. 

Applicants'  Representations 

1.  Equitable  is  a  stock  life  insurance 
company  that  has  been  in  business  since 
1859.  Equitable  is  the  depositor  and 
principal  underwriter  of  the  Separate 
Account. 

2.  The  Separate  Account  was 
originally  registered  under  the  Act  as  a 
management  investment  company. 


Since  December  18. 1987.  the  Separate 
Account  has  been  organized  as  a  unit 
investment  company.  The  Separate 
Account  is  used  to  huid  benefits  under 
the  Equi-Vest  Contract  and  certain  other 
contracts,  certificates  or  agreements. 
The  Separate  Account  is  divided  into 
subaccounts  ("Investment  Funds"),  each 
of  which  invests  solely  in  the  shares  of 
one  of  the  corresponding  portfolios  of 
The  Hudson  River  Trust,  a  management 
investment  company  registered  under 
the  Act. 

3.  Certificates  under  the  Eoui-Vest 
Contract  may  be  used  to  fund  individual 
retirement  annuities  ("IRAs").  including 
those  established  from  qualified  plan 
distributions  or  after-tax  contributions 
to  a  non-qualified  ("NQ'H  annuity. 

4.  Equitable  deducts  from  a 
participant's  account  value  for  an  IRA 
certificate  an  administrative  charge 
equal  to  the  lesser  of  $30  or  2%  of  such 
account  value  (adjusted  to  include  any 
withdrawals  made  during  that  year)  for 
the  first  two  contract  years  and  $30  for 
each  contract  year  thereafter.  For  NQ 
certificates,  the  administrative  charge  is 
the  lesser  of  $24  or  2%  for  the  first  two 
contract  years  and  $24  for  each  contract 
year  thereafter.  Equitable  has  reserved 
the  right,  upon  90  days  advance  written 
notice  to  participants,  to  increase  the 
administrative  charges  if  actual 
administrative  costs  increase,  but  the 
charge  is  guaranteed  never  to  exceed 
$65  annually  subject  to  appUcable  law. 
Applicants  represent  that  these  annual 
charges  are  not  greater  than  the  cost  of 
administering  the  Equi-Vest  Contract  for 
one  year. 

5.  Equitable  also  will  assess  each 
Investment  Fund  of  the  Separate 
Account  with  a  daily  asset  charge  at  an 
effective  annual  rate  of  .25%  for 
administrative  expenses  associated  with 
the  Equi-Vest  Contract.  Applicants  do 
not  expect  that  the  total  revenues  from 
this  charge  together  with  the  annual 
administrative  charge  will  exceed  the 
expected  costs  of  the  administrative 
services  rendned. 

6.  No  front-end  sales  charge  is 
collected  or  deducted  at  the  time 
contributions  are  made.  A  contingent 
deferred  sales  charge  ("Withdrawal 
Charge")  will  be  assessed  against  certain 
udthdrawals.  The  Withdrawal  Charge  is 
6%  of  the  amoimt  deemed  attributable 
to  withdrawn  contributions  which  have 
been  made  in  the  oirrent  and  five  prior 
contract  years.  Contributions  will  be 
withdrawn  in  the  order  they  were  made. 
Under  certain  circimsstances,  a 
Withdrawal  Charge  will  not  be  assessed. 
The  amounts  obtained  from  this  charge 
will  be  used  to  defray  sales  expenses 
including  commissions  and  other 
promotional  or  distribution  expenses 


associated  with  printing  and 
distribution  of  prosp)«ctusas  and  sales 
literature.  The  Withdrawal  Charge  may 
be  insufficient  to  cover  all  distribution 
expenses  relating  to  the  Equi-Vest 
Contract.  In  that  event,  if  a  profit  is 
realized  from  the  mortality  and  expense 
risk  charge,  all  or  a  portion  of  the 
mortaUty  and  expense  risk  charge  might 
be  viewed  as  providing  for  a  portion  of 
these  distribution  costs. 

7.  Equitable's  current  practice  is  to 
deduct  a  charge  for  premium  taxes  from 
the  amount  applied  to  provide  an  ^ 
annuity  benefit.  Equitable  has  resOTved 
the  right  to  deduct  any  such  charge  from 
contributions  or  from  amounts 
withdrawn  or  surrendered.  Equitable 
does  not  expect  to  profit  from  this 
charge. 

8.  Equitable  deducts  from  a 
participant's  account  value  a  charge  of 
$25  for  each  direct  transfer  of  amounts 
under  a  certificate  to  a  third  party  or 
exchange  of  a  certificate  for  another 
contract  or  certificate  issued  by  another 
carrier.  Equitable  has  reserved  the  right 
to  increase  this  fee  to  a  maximum  of  $65 
for  each  direct  transfer  or  exchange. 
Applicants  represent  that  this  chvge  is 
not  greater  than  the  cost  of  effecting  a 
third  party  transfer  or  exchange. 

9.  ETqui table  proposes  to  deduct  from 
the  Separate  Account  a  daily  asset 
charge  for  mortality  and  expense  risks  at 
an  effective  annual  rate  of  1.10%.  The 
charge  is  .60%  for  mortahty  risks  and 
.50%  for  expense  risks.  This  charge, 
combined  with  the  daily  administrative 
charge  of  .25%.  is  guaranteed  not  to 
exceed  an  effective  aimual  rate  of  1.35% 
and  cannot  be  increased. 

10.  Equitable  assumes  a  mortality  risk 
by  its  contractual  obligation  to  pay  a 
death  benefit,  upon  an  annuitant's 
death,  in  either  a  lump  sum  or  in  the 
form  of  an  annuity  payment  option.  The 
death  benefit  is  the  greater  of  (i)  the 
annuity  account  value  as  of  the  date 
Equitable  receives  proof  of  death,  or  (ii) 
the  total  value  of  all  contributions  made 
Qess  any  applicable  taxes)  adjusted  for 
total  withorawals.  Equitable  also 
assumes  a  mortality  risk  by  its 
contractual  obligation  to  make  annuity 
payments  for  the  entire  life  of  the 
annuitant  under  guaranteed  fixed 
annuity  options  involving  life 
contingencies.  Equitable  assumes  an 
additional  mortality  risk  by  its 
contractual  guarantees  related  to 
anniAity  purchase  rates.  Equitable  has 
reserved  the  right,  however,  to  change 
the  actuarial  basis  for  the  tables  of 
guaranteed  annuity  payments  at  any 
time  after  the  fifth  anniversary  of  the 
date  on  which  the  participant  is  j 
enrolled  under  the  group  annuity  . 
contract  aiul  no  earlier  than  five  years      i 


from  the  date  of  the  last  change 
thereafter.  Finally,  Equitable  assumes  a 
mortality  risk  by  its  contractual 
obligation  to  waive  the  contingent 
deferred  sales  charge  upon  payment  of 
the  death  beneRt. 

11.  Equitable  assumes  an  expense  risk 
because  the  administrative  charges  may 
be  insufficient  to  cover  actual 
administrative  expenses.  Equitable 
commits  itself  throughout  the  life  of  the 
Equi-Vest  Contract  to  pay  all  expenses, 
v^thout  limit  as  to  amount,  relating  to 
the  administration  of  the  Equi-Vest 
Contract  and  the  Separate  Account. 
Although  Equitable  has  reserved  the 
right  to  increase  the  annual 
administrative  charge,  any  such  increase 
wrill  not  result  in  a  recovery  of  the 
expense  already  incurred. 

12.  If  the  administrative  charges  and 
the  mortality  and  expense  risk  charge 
are  insufficient  to  cover  the  expenses 
and  costs  assumed,  the  loss  will  be 
borne  by  Equitable.  Conversely,  if  the 
mortality  and  expense  risk  charge 
proves  more  than  sufficient,  the  excess 
will  be  profit  to  Equitable.  Equitable 
expects  a  profit  from  the  mortality  and 
expense  risk  charge. 

Applicants'  Legal  Analjrsis  and 
Conditions 

1.  Sections  26(a)(2)(C)  and  27(c)(2) 
prohibit  a  registered  unit  investment 
trust  and  any  depositor  or  underwriter 
thereof  from  selling  periodic  payment 
plan  certificates  unless  the  proceeds  of 
all  payments  are  deposited  with  a 
qualified  trustee  or  custodian  and  held 
under  arrangements  which  prohibit  any 
payment  to  the  depositor  or  principal 
underwriter  except  a  fee,  not  exceeding 
such  reasonable  amounts  as  the 
Commission  may  prescribe,  for 
performing  bookkeeping  and  other 
administrative  services.  Applicants 
request  exemptions  from  sections 
26(a)(2)(C)  and  27(c)(2)  of  the  Act  to  the 
extent  necessary  to  permit  the 
deduction  of  the  mortahty  and  expense 
risk  charge  from  the  assets  of  the 
Separate  Account  under  the  Eqxii-Vest 
Contract. 

2.  AppUcants  state  that  they  have 
reviewed  publicly  available  information 
regarding  products  of  other  companies 
taking  into  consideration  such  fectors 
as:  Guaranteed  minimum  death  benefits; 
the  existence  of  guaranteed  annuity 
purchase  rates;  market  sector;  current 
charge  levels;  the  existence  of  charge 
level  guarantees;  and  the  manner  in 
which  charges  are  imposed.  Based  upon 
this  review,  Applicants  have  concluded 
that  the  mortality  and  expense  risk 
charge  is  within  the  range  of  charges 
determined  by  industry  practice  for 
comparable  products.  Applicants  will 


maintain  at  their(principal  office,  and 
make  available  on  request  to  the 
Commission  or  its  staff,  a  memorandum 
setting  forth  in  detail  the  variable 
annuity  products  analyzed  and  the 
methodology,  and  results  of,  Equitable's 
comparative  review. 

3.  The  contingent  deferred  sales 
charge  may  be  insufficient  to  cover  all 
distribution  costs.  In  that  event,  if  a 
profit  is  realized  over  time  from  the 
mortality  and  expense  risk  charge,  all  or 
a  portion  of  the  mortality  and  expense 
risk  charge  might  be  viewed  as 
providing  for  a  portion  of  these 
distribution  costs.  Notwrithstanding  the 
foregoing,  Equitable  has  concluded  that 
there  is  a  reasonable  likelihood  that  the 
proposed  distribution  financing 
arrangements  will  benefit  the  Separate 
Account  and  investors.  The  basis  for 
such  conclusion  is  set  forth  in  a 
memorandum  which  will  be  maintained 
by  Equitable  at  its  principal  office  and 
will  be  available  on  request  to  the 
Commission  or  its  staff. 

4.  Equitable  also  represents  that  the 
Separate  Account  will  invest  only  in  an 
underlying  mutual  fund  which 
undertakes,  in  the  event  it  should  adopt 
any  plan  under  Rule  12b-l  to  finance 
distribution  expenses,  to  have  such  plan 
formulated  and  approved  by  a  board  of 
directors,  a  majority  of  the  members  of 
which  are  hot  "interested  persons"  of 
such  fund  within  the  meaning  of  section 
2(a)(19)oftheAct. 

Conclusion 

Applicants  submit  that,  for  all  of  the 
reasons  stated  herein,  the  requested 
exemptions  from  sections  26(a)(2)(C) 
and  27(c)(2)  of  the  Act  meet  the 
standards  set  out  in  section  6(c). 
Applicants  assert  that  the  exemptions 
requested  are  necessary  and  appropriate 
in  the  public  interest  and  consistent 
with  the  protection  of  investors  and  the 
pohcies  and  provisions  of  the  Act. 

For  the  Commission,  by  the  Division  of 
Investment  Management,  pursuant  to 
delegated  authority. 

Maigarat  H.  McFarUnd. 

Deputy  Secretary. 

[FR  Doc.  93-22768  Filed  9-16-93;  8:45  am] 
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Rnanclal  Tax-Fre*  Money  Fund,  Inc.; 
Application 

September  10, 1993. 
agency:  Seciuities  and  Exchange 
Commission  ("SEC"  or  "Commission"). 
ACTION:  Notice  of  application  for 
deregistration  under  the  Investment 
Company  Act  of  1940  (the  "Act"). 


APPLICANT:  Financial  lax-Free  Money 

Fund,  Inc. 

RELEVANT  ACT  SECTtON:  Section  8(f). 

SUMMARY  OF  APPUCAT10N:  Applicant 

seeks  an  order  declaring  that  it  has 

ceased  to  be  an  investment  company 

under  the  Act. 

FILING  DATE:  The  application  was  filed 

on  August  12.  1993. 

HEARING  OR  NOTIFICATION  OF  HEARING:  An 

order  granting  the  application  will  be 
issued  unless  the  SEC  orders  a  hearing. 
Interested  persons  may  request  a 
hearing  by  writing  to  ib.e  SEC's 
Secretary  and  serving  applicant  with  a 
copy  of  the  request,  personally  or  by 
mail.  Hearing  requests  should  be 
received  by  the  SEC  by  5:30  p.m.  on 
October  5, 1993,  and  should  be 
accompanied  by  proof  of  service  on 
applicant,  in  the  form  of  an  affidavit  or, 
for  lawyers,  a  certificate  of  service. 
Hearing  requests  should  state  the  nature 
of  the  writer's  interest,  the  reason  for  the 
request,  and  the  issues  contested. 
Persons  may  request  notification  of  a 
hearing  by  writing  to  the  SEC's 
Secretary. 

ADDRESSES:  Secretary,  SEC,  450  5th 
Street,  NW.,  Washington,  DC  20549. 
Applicant,  7800  East  Union  Avenue, 
suite  800,  Denver,  CO  80237. 
FOR  FURTHER  INFORMATION  CONTACT: 
Fehce  R.  Foundos,  Staff  Attorney,  (202) 
272-2190,  or  Robert  A.  Robertson, 
Branch  Chief,  (202)  272-3018  (Division 
of  Investment  Management.  Office  of 
Investment  Company  Regulation). 
SUPPLEMENTARY  INFORMATION:  The 
following  is  a  summar>'  of  the 
application.  The  complete  application 
may  be  obtained  for  a  fee  at  the  SEC's 
Public  Reference  Branch. 

Applicant's  Representations 

1.  Applicant  is  an  open-end 
management  company  organized  as  a 
corporation  under  the  laws  of  the  State 
of  Colorado.  On  March  23, 1983, 
applicant  registered  under  the  Act  as  an 
investment  company  and  filed  a 
registration  statement  under  the 
Securities  Act  of  1933  to  register  its 
shares.  The  registration  statement  was 
declared  effective  on  June  23, 1983,  and 
applicant's  initial  pubUc  offering 
commenced  immediately  thereafter. 

2.  On  January  20, 1993,  applicant's 
board  of  directors  approved  a  plan  to 
reorganize  applicant  as  the  INVESCO 
Tax-Free  Money  Fimd  series  (the 
"INVESCO  Fimd"),  a  new  series  of 
INVESCO  Money  Market  Funds,  a 
Maryland  Corporation.  Apphcant's 
investment  adviser  is  INVESCO  Group, 
Inc.  Accordingly,  the  board  also  made 
the  findings  required  by  rule  17a-8 
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under  the  Act.'  On  April  13, 1993. 
applicant  filed  definitive  proxy 
materials  with  the  CommissicMi  relating 
to  the  proposed  reor'gamzation. 
Applicant's  shareholders  approved  the 
reorganization  at  an  annual 
shareholders  meeting  held  on  May  24. 
1993. 

3.  Pursuant  to  the  plan  of 

reorganization,  applicant  transferred  all 
of  its  assets  and  liabilities  to  the 
INVESCX)  Fund  on  July  1,  1993  in 
exchange  for  shares  of  the  INVESCO 
Fund  equal  to  the  number  of  applicant's 
shares  outstanding  immediately  prior  to 
the  transfer.  Applicant  distributed  the 
INVEST  Fimd  shares  it  received  to  its 
shareholders  in  exchange  for  their 
common  stock  in  applicant.  Each 
shareholder  received  the  number  of 
shares  in  the  INVESCO  Fund  equal  to 
the  number  of  shares  the  shareholder 
held  in  applicant.  No  brokerage 
commissions  were  incurred  in  this 
reorganization. 

4.  All  expenses  of  the  reorganization, 
including  the  costs  of  preparing, 
printing  and  distributing  the  proxy 
materials,  will  be  home  by  applicant  or 
the  INVESCO  Fund.  As  of  the  date  of 
the  appUcation.  applicant  has  paid  a 
total  of  $29,942  in  connection  with  the 
reorganization,  consisting  of  expenses 
for  blue  sky  registration,  solicitation. 
printing,  mailing,  auditing  and  other 
miscellaneous  costs. 

5.  As  of  the  date  of  the  application, 
applicant  had  no  assets,  debts  or 
liabilities,  and  was  not  a  party  to  any 
litigation  or  administrative  proceeding. 

6.  Applicant  has  filed  a  statement  of 
intent  to  dissolve  and  articles  of 
dissolution  with  the  Secretary  of  State 
of  Colorado. 

7.  Applicant  is  neither  engaged  in  nor 
proposes  to  engage  in  any  business 
activities  other  than  those  necessary  for 
the  winding  up  of  its  affeirs. 

For  the  Ckumnission,  by  the  Division  of 
[□vestment  Management,  under  delegated 
authority. 

lanathan  G.  Katz. 

Secretary. 

IFR  Doc  93-22708  Filed  »-lfr-93;  8:45  tan] 
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>  Rule  17a-ft  pcovide»  aa  examption  from  taction 
17(a)  for  certain  reor^anuatuxu  among  regislarad 
invescma&i  compa&iaa  that  may  be  affiliated 
personi.  or  affiliated  persons  of  an  affiliated  person, 
soMy  by  reeeoa  of  baTing  a  common  investment 
adviser,  mmaeen  directors,  and/or  ( 
officers. 


Hartford  Ufe  Inaurance  Co^  el  •!•: 
Application 

September  10, 1993. 

AGENCY:  Securities  and  Exchange 

Commission  ("SEC"  or  the 

"Commission"). 

ACTION:  Notice  of  application  for  an 
order  tinder  the  Investment  Compteny 
Act  of  1940  (the  "Act"). 

APPLICANTS;  Hartford  Life  Insurance 
Company  ("Hartford")  and  Separate 
Account  VL I  of  Hartford  Life  Insurance 
Company  (the  "Account")  (together,  the 
"Applicants"). 

REI^VANT  1940  ACT  SCCTIONS  AND  RIA^S: 
Order  requested  under  section  6(c)  of 
the  Act  exempting  Apphcants  from 
section  27(a)(3)  of  the  Act  and  Rule  6e- 
3(T)(b)(13)(ii)  thereunder. 

SUM««ARY  OF  APPUCATTON:  Applicants 
seek  an  order  to  the  extent  necessary  to 
permit  them  to  issue  flexible  premium 
variable  life  insurance  policies  that 
provide  for  a  front-end  sales  load  on 
premium  payments  made  in  any  given 
year  up  to  a  maximum  amount  and  no 
sales  charge  on  premiums  in  excess  of 
that  amount. 

FILING  DATE:  The  Application  was  filed 
on  March  5, 1993. 

HEARING  OR  NOTIFICATION  OF  HEARING:  An 
order  granting  the  application  will  be 
issued  unless  the  Commission  orders  a 
hearing.  Interested  persons  may  request 
a  hearing  on  the  appUcation  by  writing 
to  the  Secretary  of  the  SEC  and  serving 
Applicants  with  a  copy  of  the  request, 
personally  or  by  mail.  Hearing  requests 
must  be  received  by  the  Commission  by 
5:30  p.m.  on  October  5,  1993  and  should 
be  accompanied  by  proof  of  service  on 
Applicants  in  the  form  of  an  affidavit  or. 
for  lawyers,  by  certificate.  Hearing 
requests  should  state  the  nature  of  the 
interest,  the  reason  for  the  request  and 
the  issues  contested.  Persons  may 
request  notification  of  the  date  of  a 
hearing  by  writing  to  the  Secretary  of 
the  SEC. 

ADDRESSES:  Secretary,  Securities  and 
Exchange  Commission.  450  Fifth  Street. 
NW..  Washington.  DC  20549. 
Applicants,  200  Hopmeadow  Street. 
Simsbury,  CT  06089. 

FOR  FURTNBI MRMMTKM  CONTACT: 
Joyce  M.  Pickholz,  Attorney,  at  (202) 
272-3046  or  Michael  Wible.  Special 
Counsel,  at  (202)  272-2060.  Office  of 
Insurance  Products  (Division  of 
Investment  Management). 

SUPPLEMENTARY  INFORMATION:  Following 
is  a  sxmxmary  of  the  application.  The 
complete  application  is  available  for  a 


fee  from  the  Commission's  Public 
Reference  Branch. 

Applicants'  Repreaentationa 

1.  Hartford  is  a  stock  lifia  insurance 
company  originally  organized  under  the 
laws  of  Massachusetts  in  1902  and 
subsequently  redomiciled  to 
Connecticut.  It  is  owned  by  Hartford 
Fire  Insiuance  Company  which  is  a 
subsidiary  of  ITT  Corporation.  The 
Account  was  estabhshed  by  Hartford  on 
September  21, 1992  pursuant  to  the 
laws  of  Cormecticut.  The  Account  is  a 
separate  accotmt  within  the  meaning  of 
the  Act  and  is  registered  under  the  Act 
as  a  unit  investment  trust. 

2.  The  Policies  are  flexible  premium 
variable  life  insurance  contracts.  Prior  to 
issue,  the  Policyowner  will  choose  the 
level  of  periodic  premium  payments 
desired  ("Scheduled  Premiums"), 
within  a  range  determined  by  Hartford 
based  on  a  variety  of  factors  including 
the  face  amount  of  the  Policy,  the 
insured's  sex  (except  where  unisex  rates 
apply),  age  at  issue  and  risk 
classification.  The  Policyowner  may 
elect  to  pay  the  Scheduled  Premiums  at 
the  predetermined  interval  and  may  pay 
other  premiums  of  at  least  $50 
("Unscheduled  Premiums")  at  any  time. 

3.  Beginning  on  the  date  that  the 
Policy  is  effiactive  (the  "Policy  Date") 
and  continuing  for  a  period  of  one  to  ten 
years,  as  selected  by  the  Policyowner, 
Hartford  will  guarantee  that  the  Policy 
will  not  la]}se  if  the  Policyowner  pays 
the  Scheduled  Premiums  when  due.  If 
Scheduled  Premiums  are  not  paid,  the 
Policy  will  stay  in  force  as  long  as  the 
Policy  Surplus  exceeds  the 
indebtedness  imder  the  Policy.  Policy 
Surplus  for  the  first  ybar  will  be  zero. 
Thereafter,  the  Policy  Surplus  will  be 
the  account  value  minus  the  "target 
account  value"  for  the  previous  policy 
year,  calculated  as  of  the  last  day  of  the 
previous  policy  year.  The  target  account 
value  will  be  the  value  necessary  to 
guarantee  the  benefits  shown  in  the 
Pohcy.  Once  determined  for  a  given 
year,  the  Policy  Surplus  will  remain 
constant  for  the  entire  policy  year.  After 
the  guarantee  period,  the  Policyowner 
may  change  \he  Scheduled  Premiums  to 
any  level  desired  and  the  Policy  will  not 
lapse  as  long  as  the  cash  surrender  value 
of  the  Policy  less  indebtedness  is 
sufficient  to  cover  the  monthly 
deductions  imder  the  Policy.  During  the 
Guarantee  Period,  the  death  benefit 
under  the  Policy  will  be  no  less  than  the 
initial  fece  amount  as  Icmg  as  certain 
Scheduled  Premiums  are  paid  or  are 
provided  for  by  favtwable  investment 
performance. 

4.  The  Policies  provide  for  a  front-end 
salea  load  that  will  be  based  aa  &e 


amount  of  Scheduled  Prenuums  for  the 
Policy,  the  Guarantee  Period  selected  by 
the  Policyowner  and  any  Unscheduled 
Premiums  paid.  The  maximum  front- 
end  sales  load  will  be  50%  of  premiums 
paid  during  the  first  policy  year,  11%  of 
premiums  paid  during  years  two 
through  ten,  and  3%  of  premiums  paid 
in  policy  years  eleven  and  beyond.  No 
front-end  sale*  load  wiH  be  imposed  on 
premiums  that  exceed  the  Guideline 
Annual  Prunium  and.  during  the  first 
Policy  year,  no  front-end  sales  load  will* 
be  imposed  on  premiums  that  exceed 
the  Scheduled  Premium  (if  it  is  less 
than  the  Guideline  Annual  Premium) 
"the  Maximum  Sales  Load  Premium"). 

5.  If  a  Policy  lapses  or  is  surrendered 
within  the  first  nine  years,  a  contingent 
deferred  sales  charge  ("CDSC")  will  be 
assessed  against  the  account  value  of  the 
Policy  prior  to  the  lapse  or  surrender. 
The  amount  of  the  CDSC  for  the  first 
policy  year  will  be  established  by 
Hartford  and  will  decrease  by  an  equal 
amount  each  Policy  Year  until  it  reaches 
zero  during  the  tenth  Policy  Year.  The 
level  of  the  CDSC  will  vary  based  on  the 
first  year  Scheduled  Premium  and  the 
length  of  the  Guarantee  Period. 
Generally,  the  shorter  the  Guarantee 
Period,  the  lower  the  CDSC.  The 
maximum  first  year  CDSC  as  a 
percentage  of  the  first  year  Scheduled 
Premium  will  be  assessed  on  Policies 
with  a  ten  year  Guarantee  Period  and 
with  a  first  year  Scheduled  Premium 
less  than  or  equal  to  a  Guideline  Annual 
Premium.  The  actual  schedule  of 
Surrender  Charges  for  a  Policy  will  be 
set  forth  in  the  PoHcy. 

6.  Applicants  represent  that  the 
aggregate  of  the  firont-end  sales  load  and 
the  CDSC  assessed  in  connection  with  a 
Policy  will  not  exceed  sales  load 
limitations  s{>ecifiad  in  Rule  6e- 
3(T)(b)(13)(i)(A).  Specifically,  the  total 
sales  load  under  a  Policy  will  not 
exceed  180%  of  the  Guideline  Annual 
Premium,  or  nine  percent  of  the  sum  of 
the  Guideline  Annual  Premium  that 
would  be  paid  over  a  twenty  year  period 
or  the  life  e]q>ectancy  of  the  insured  if 

it  is  less  than  twenty  years.  If  a  Policy 
is  surrendered  during  the  first  two 
poUcy  years,  the  Policyowner  may  be 
entitled  to  a  refund  of  some  of  the  front- 
end  sales  load  or  CDSC  The  refund  will 
be  equal  to  the  excess,  if  any,  of  the 
actual  front-end  sales  load  and  CDSC 
assessed  under  the  Policy  over  the  sum 
of  30%  of  aggregate  payments  less  than 
or  equal  to  one  Guideline  Annual 
Premium  plus  10%  of  aggregate 
payments  greater  than  one  but  not  more 
than  two  Guideline  Annual  Praniums; 
and  9%  of  payments  in  excess  of  two 
Guideline  Annual  Premiums. 


Applicants'  Legal  Analysis 

1.  Section  27(a)(3)  of  the  Act  provides 

that  the  amount  of  sales  charge 
deducted  from  any  of  the  first  twelve 
monthly  payments  on  a  periodic 
pajrment  plan  certificate  by  any 
registered  investment  company  issuing 
such  certificates,  or  any  depositor  or 
underwriter  for  such  company,  may  not 
exceed  proportionately  the  amount 
deducted  from  any  other  such  payment, 
and  that  the  amount  deducted  from  any 
subsequent  payment  ntay  not  exceed 
proportionately  the  amount  deducted 
from  any  other  subsequent  payment. 
Rule  6e-3rn(b)(13)(ii)  provides  an 
exemption  from  section  27(a)(3) 
provided  that  the  proportionate  amount 
of  sales  charge  deducted  from  any 
payment  does  not  exceed  the 
proportionate  amount  deducted  from 
any  prior  payment,  unless  an  increase  is 
caused  by  reductions  in  the  annual  cost 
of  insurance  or  reductions  in  sales  load 
for  amounts  transferred  to  a  variable  life 
insurance  poUcy  frtim  another  plan  of 
insurance. 

2.  Under  the  Policy's  sales  load 
structure,  no  frtmt-end  sales  load  will  be 
deducted  from  premiums  paid  in  any 
given  year  in  excess  of  the  Maximum 
Sales  Load  Premium.  Thus,  according  to 
Applicants,  a  Policyovmer  could  pay  a 
premium  in  any  given  PoUcy  Year  from 
which  no  front-end  sales  load  deduction 
is  made,  then  pay  the  Scheduled 
Premium  in  the  next  Policy  Year  frt)m 
which  a  front-end  sales  load  will  be 
deducted.  Applicants  state  that  this 
scenario  would  appear  to  give  rise  to  a 
violation  of  the  so-called  "stair-step" 
provisions  in  sections  27(a)(3]  of  the 
Act.  Moreover,  the  exemption  provided 
by  Rule  6e-3(T)(b)(13)(i))  does  not 
appear  to  apply  to  this  situation. 

3.  Applicants  submit  that  the 
premiums  up  to  the  Maximum  Sales 
Load  Premium  s«rve  difierent  purposes 
and  have  higher  levels  of  sales  expenses 
associated  with  them  than  premiums  in 
excess  of  such  Maximum  Sales  Load 
Premium  ("Excess Premium").  The 
Premiums  up  to  the  Maximum  Sales 
Load  Premium  will  be  applied  primarily 
to  guarantee  pohcy  benefits.  Excess 
Premiums  will  increase  the  investment 
element  of  the  PoUcy.  When  analyzed 
separately,  the  front-end  sales  load 
chargeable  to  premiums  up  to  the 
Maximum  Sales  Load  Premium  will 
comply  with  Rule  Ge-<TXb)(13)(ii)  and 
the  front-end  sales  load  chargeable  to 
Excess  Premiums  will  .~emain  level  (at 
zero)  and  never  increase. 

4.  AppUcants  state  that  Hartford  could 
impose  the  highv  front-end  sales  load 
equally  on  aU  premium  pajrments  up  to 
the  maximum  permitted  limits. 


Applicants  submit  that  such  an 
arrangement  virould  be  to  the  detriment 
of  Policyowners,  however,  because 
PoUcyholders  benefit  from  the  absence 
of  a  front-end  sales  load  in  connection 
with  Excess  Premiums. 

5.  Applicants  submit  that  the  sales 
load  structure  in  the  policy  is  designed 
to  give  Policyowners  flexibiUty  with 
respect  to  premium  payments  while 
permitting  Hartford  to  deduct  only  those 
charges  deemed  necessary  to  support 
the  benefit  guarantees  under  the 
PoUcies.  AppUcants  contend  that  the 
deduction  of  a  front-end  load  on  only 
the  premiums  paid  up  to  the  Maximum 
Sales  Load  Premium  does  not  implicate 
the  poUcy  concerns  that  underlie  the 
stair-step  provisions  of  section  27(a)(3) 
of  the  Act. 

Conclusion 

For  the  reasons  stated  above. 
Applicants  submit  that  the  requested 
exemptions,  in  accordance  with  the 
standards  of  section  6(c}  of  the  Act,  are 
consistent  with  the  protection  of 
PoUcyowners  and  the  purposes  fairly 
intended  by  the  policy  and  provisions  of 
the  Act. 

For  the  Commission,  by  the  Division  of 
Investment  Kiaoagement,  puisu&ut  to 
delegated  authority. 
Mai-garet  H.  McFarlanA. 
Deputy  Secretary. 
[FR  Doc.  93-22767  Filed  9-16-93;  »:45  am) 
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[R«t«M«  No.  10-19702;  812-M82] 

Invttstora  LHs  Insuranca  Co.  of 
Nebraska  •(  al.;  Application  for 
ExampthMi 

September  10, 1993. 

AGENCY:  Securities  and  Exchange 

Commission  (the  "SEC  or 

"Commission"). 

ACTION:  Notice  of  appUcatton  for 

exemptions  under  the  Investment 

Company  Act  of  1940  (the  "1940  Act"). 

APPLICANTS:  Investors  Life  Insuraiu» 
Company  of  Nebraska  ("Investors"). 
Investors  Life  Separate  Account  D 
("Separate  Account  D"),  and  North 
American  Management  ("NAM"). 
RELEVANT  1940  ACT  SECTIONS:  Oldm 
requested  under  section  6(c)  from 
sections  26(a)(2)  and  27(c)(2)  of  the  1940 
Act. 

SUMUAHY  OF  APPUCATION:  Applicants 
seek  an  order  to  permit  them  to  deduct 
a  mortality  and  expense  risk  charge 
from  the  assets  of  Separate  Account  D, 
which  funds  individual  flexible 
premium  variable  annuity  contracts. 
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FILING  DATES:  The  application  was  filed 
on  July  7, 1993  and  amended  on 
Septembers,  1993. 

HEARING  Oft  NOTIFICATION  OF  HEARING:  An 
order  granting  the  application  will  be 
issued  unless  the  Commission  orders  a 
hearing.  Interested  persons  may  request 
a  hearing  by  writing  to  the  SEC's 
Secretary  and  serving  Applicants  with  a 
copy  of  the  request,  personally  or  by 
mail.  Hearing  requests  should  be 
received  by  the  SEC  by  .S:30  p.m.  on 
October  5, 1993,  and  should  be 
accompanied  by  proof  of  service  on  the 
Applicants  in  the  form  of  an  affidavit  or, 
for  lawyers,  a  certificate  of  service. 
Hearing  requests  should  state  the  nature 
of  the  writer's  interest,  the  reason  for  tbe 
request,  and  the  issues  contested. 
Persons  may  request  notification  of  a 
hearing  by  writing  to  the  SEC's 
Secretary. 

ADDRESSES:  Secretary,  SEC,  450  Fifth 
Street.  NW.,  Washington,  DC  20549. 
Investors  Life  Insurance  Company  of 
Nebraska,  One  Midland  Plaza.  Sioux 
Falls.  South  Dakota  57193. 
FOR  FURTHER  INFORMATION  CONTACT:  C. 
Christopher  Sprague.  Senior  Counsel,  at 
(202)  504-2802.  or  Michael  V.  VVible, 
Special  Counsel,  at  (202)  272-2026. 
Office  of  Insurance  Products,  Division  of 
Investment  Management. 
SUPPLEMENTARY  INFORMATION:  The 
following  is  a  summary  of  the 
application.  The  complete  application  is 
available  for  a  fee  from  the 
Commission's  Public  Reference  Branch. 

Applicants'  Representations 

1.  Investors  was  incorporated  in  1961 
in  Nebraska,  and  was  redomesticated  to 
Soutb  Dakota  in  1977.  Investors  is 
licensed  to  do  business  in  49  states  and 
the  District  of  Columbia.  Investors  is  a 
subsidiary  of  Midland  National  Life 
Insurance  Company,  which,  in  turn,  is 
a  subsidiary  of  Sammons  Enterprises, 
Inc. 

2.  Separate  Account  D  was 
established  by  Investors  as  a  separate 
account  imder  South  Dakota  law  on 
April  30, 1993  pursuant  to  a  resolution 
of  Investors'  Board  of  Directors. 
Separate  Account  D  is  registered  under 
the  1940  Act  as  a  unit  investment  trust. 
The  assets  of  Separate  Account  D  are 
owmed  by  Investors,  but  are  held 
separately  from  Investors's  other  assets 
and  are  not  chargeable  with  liabilities 
incurred  in  any  other  business  operation 
of  Investors  (except  to  the  extent  that 
assets  in  Separate  Account  D  exceed  the 
reserves  and  other  liabilities  of  Separate 
Account  D).  The  income,  capital  gains, 
and  capital  losses  inouxed  on  the  assets 
of  Separate  Account  D  are  credited  to  or 
charged  against  the  assets  of  Separate 


Account  D,  without  regard  to  the 
income,  capital  gains,  or  capital  losses 
arising  out  of  any  other  business  that 
Investors  may  conduct. 

3.  Separate  Account  D  will  invest  in 
shares  of  one  or  more  of  the  investment 
portfolios  of  the  Fidelity  Variable 
Insurance  Products  (VIP)  Fund  or  the 
Fidelity  VTP  Fund  II  (the  "Funds"). 
These  Funds  are  diversified,  open-end 
management  investment  companies, 
and  are  advised  by  FideUty  Management 
and  Research  Company.  The  assets  of 
each  portfolio  of  a  Fund  are  separate 
from  the  others,  and  each  portfoho  has 
separate  investment  objectives  and 
poUcies.  As  a  result,  each  portfolio 
operates  as  a  separate  investment  fund, 
and  the  investment  performance  of  one 
portfolio  has  no  effect  on  the  investment 
performance  of  any  other  portfolio. 
Separate  Account  D  has  a  number  of 
investment  divisions,  each  of  which 
invests  solely  in  shares  of  a  specific 
portfolio  of  a  Fund. 

4.  NAM  will  serve  as  the  distributor  - 
and  principal  underwriter  of  the 
individual  flexible  premium  variable 
annuity  contracts  (the  "Contracts")  to  be 
issued  by  Separate  Account  D.  NAM  is 
registered  as  a  broker-dealer  under  the 
Securities  Exchange  Act  of  1934,  and  is 
a  member  of  the  National  Association  of 
Securities  Dealers,  Inc. 

5.  The  Contracts  may  be  purchased  on 
a  non-tax  qualified  basis,  or  they  may  be 
purchased  and  used  in  connection  with 
retirement  plans  or  individual 
retirement  accounts  that  qualify  for 
favorable  federal  income  tax  treatment. 
The  Contracts  may  be  purchased  with  a 
monthly  premium  payment  of  at  least 
$100  (for  a  Contract  purchased  and  used 
in  connection  with  a  tax-deferred  403(b) 
annuity),  and  $2000,  for  the  initial 
premium  payment  on  any  other 
contract.  Subsequent  premium 
payments  must  be  at  least  $50.  The 
owner  of  the  Contract  can  allocate 
premiums  to  one  or  more  investment 
divisions  of  Separate  Account  D,  or  to 
Investors'  general  account.  Under  the 
Contracts,  the  annuitant  may  receive 
annuity  payments  that  are  either  fixed 
in  amount  or  variable,  and  that  last  for 

a  fixed  duration  or  for  life. 

6.  Each  contract  year,  Investors  will 
deduct  a  contract  maintenance  charge  of 
$33.  This  charge  will  be  deducted  from 
the  contract  value  at  the  end  of  each 
contract  year  prior  to  the  maturity  date 
of  the  Contract  (and  upon  a  full 
surrender  on  any  date  other  than  a 
contract  anniversary)  to  compensate 
Investors  for  the  administrative  services 
that  it  provides  to  Contract  owners. 
Investors  also  deducts  a  daily 
administrative  expense  charge  from  the 
assets  of  each  investment  division  of 


Separate  Account  D.  This  charge  is 
equal  to  an  effective  annual  rate  of  .15% 
of  the  net  assets  of  each  such  investment 
division.  Investors  does  not  anticipate 
making  any  profit  from  the  contract 
maintenance  charge  or  the  daily 
administrative  expense  charge.  Investors 
will  monitor  its  administrative  expenses 
and  the  proceeds  of  those  charges  at 
least  annually  to  ensure  compliance 
with  Rule  26a-l  under  the  1940  Act. 
Investors  guarantees  that  neither  the 
annual  contract  maintenance  charge  nor 
the  daily  administrative  expense  charge 
will  increase  during  the  life  of  the 
Contract. 

7.  To  cover  its  expenses  of 
distributing  the  Contracts.  Investors 
assesses  a  contingent  deferred  sales 
charge  of  up  to  7%  of  the  premiums 
withdrawn  on  certain  full  surrenders  or 
partial  surrenders  of  Contract  value.  The 
applicable  percentage  charge  declines 
by  one  percent  each  year  that  the 
Contract  is  in  effect,  and  is  not  imposed 
in  the  seventh  Contract  year  and  later. 
To  the  extent  that  this  sales  charge 
proves  to  be  insufficient  to  recover  all 
distribution  expenses,  the  deficiency 
will  be  met  from  Investors'  surplus, 
which  may  be,  in  part,  derived  from  the 
mortality  and  expense  risk  charges. 
Investors  do  not  anticipate  that  the 
continent  deferred  sales  charges  will 
generate  sufficient  funds  to  pay  the  cost 
of  distributing  the  Contracts. 

8.  Investors  proposes  to  assess  a  daily 
charge  to  compensate  it  for  bearing 
certain  mortality  and  expense  risks  in 
connection  with  the  Contracts.  This 
charge  is  equal  to  an  effective  annual 
rate  of  1.25%  of  the  value  of  the  net 
assets  in  Separate  Account  D.  Of  that 
amount,  approximately  .85%  is 
attributable  to  mortality  risks,  and 
approximately  .40%  is  attributable  to 
expense  risks.  Investors  guarantees  that 
the  mortality  and  expense  risk  charge 
will  never  increase.  If  the  mortality  and 
expense  risk  charge  is  insufficient  to 
cover  actual  costs  and  assumed  risks, 
the  loss  will  fell  on  Investors. 
Conversely,  if  the  charge  is  more  than 
sufficient  to  cover  costs,  any  excess  will 
be  profit  to  Investors.  Investors 
currently  anticipates  making  a  profit 
from  this  charge. 

9.  The  mortality  risk  borne  by 
Investors  arises  from  its  contractual 
obUgation  to  ma)ce  payments 
(determined  in  accordance  with  the 
tables  and  other  provisions  contained  in 
the  Contract)  regardless  of  how  long  all 
annuitants  or  any  individual  annuitant 
may  live.  This  undertaking  assures  that 
neither  an  annuitant's  own  longevity, 
nor  an  improvement  in  general  life 
expectancy,  will  adversely  affect  the 
annuity  payments  that  the  annuitant 
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will  received  under  the  Contract 
Investors  also  incurs  a  mortality  risk  in 
coiuiectian  with  its  guarantee  to  pay  a 
death  benefit  equal  to  the  greater  of  the 
follov«ng;  (a)  The  contract  value  or  (b) 
the  sum  of  all  premiums  paid  less  any 
prior  withdrawals. 

10.  The  expense  risk  assumed  by 
Investors  is  the  risk  that  Investors' 
actual  administration  costs  will  exceed 
the  amount  recovered  through  the 
administratiTe  and  coatract 
maintenance  charges. 

11.  Investors  currently  imposes  no 
charge  for  the  first  fifteen  transfers  in  a 
contract  year,  but  imposes  a  $25  charge 
for  Bada  transfiar  thereafter.  However, 
Investors  reserves  the  right  to  impose 
the  $25  charge  after  the  fourth  transfer 
in  a  contract  year.  Investors  do  not 
anticipate  making  any  profit  from  this 
charge.  No  charges  are  currently  made 
for  federal,  state,  or  local  taxes,  although 
Investors  may  deduct  such  taxes  from 
Separate  Account  D  in  the  future. 

Applicants'  Legal  Analjrsis 

1.  Applicants  request  an  exemption 
from  sections  26(a)(2}  and  27(c)(2)  of  the 
1940  Act  to  the  extent  relief  b  necessary 
to  permit  the  deduction  under  the 
Contracts  of  the  mortality  and  expense 
risk  charge  from  the  assets  of  Separate 
Account  D.  Section  27(c)(2)  of  the  1940 
Act  prohibits  any  registered  investment 
company  issuing  periodic  payment  plan 
certificates,  and  any  depositor  oi  or 
underwriter  for  such  company,  from 
selling  any  such  cotificate  unless, 
among  other  things,  the  proceeds  of  all 

!>ayments  on  such  oertifuates 
excluding  sales  load)  are  held  by  a 
qualified  trustee  or  custodian  under  an 
indenture  or  agreement  containing,  in 
substance,  tha  provisions  required  by 
section  26(a)(2)  and  26(a)(3)  for  trust 
indentures  of  unit  investment  trusts. 
Among  the  provisions  required  to  be 
included  in  such  an  indenture  or 
agreement  is  the  proviso  in  section 
26(a)(2)(C)  that  permits  the  trustee  or 
custodian  to  deduct  from  the  assets  of 
the  trust  as  an  expense  only 
bookkeeping  and  other  administrative 
services  charges  not  exceeding  sudi 
reasonable  amount  as  the  Commission 
may  mescribe. 

2.  Applicanta  submit  that  Investors  is 
entitled  to  reascBiable  compensation  for 
its  assimiption  of  mortahty  and  expense 
risks.  AppUcants  represent  that  the 
charge  of  1.25%  under  the  Ccmtracts 
made  for  mortality  and  expense  risks  is 
consistent  with  the  protection  of 
investors  because  it  is  a  reasonable  and 
proper  insurance  charge.  The  motality 
and  expense  risk  charge  is  a  reasonable 
charge  to  compensate  Investors  for  the 
risks  that  (a)  annuitants  under  the 


Contracts  will  live  longer  as  a  group 
than  has  been  anticipated  in  setting  the 
annuity  rates  guaranteed  in  the 
Contracts,  (b)  the  Contract  value  will  be 
less  than  the  death  benefit,  and  (c) 
administrative  expenses  will  be  greater 
than  the  amounts  derived  from  the 
administrative  charges. 

3.  Investors  represents  that  the  charge 
of  1.25%  per  anniun  for  mortahty  and 
expense  risks  assumed  under  the 
Contracts  is  vidthin  the  range  of  industry 
practice  for  comparable  annuity 
products.  This  representation  is  based 
upon  Investors'  analysis  of  publicly 
available  information  about  similar 
industry  prodiicts,  taking  into 
consideration  such  factors  as  current 
charge  levels,  the  existence  of  charge 
level  guarantees,  end  guaranteed 
annuity  rates.  Investors  will  maintain  at 
its  home  office,  available  to  the 
Commission,  a  memorandum  setting 
forth  in  detail  the  products  analyzed  in 
the  xou4se  of,  an  the  methodology  and 
results  of,  its  comparative  survey. 

4.  Applicants  acknowledge  that  the 
contingent  deferred  sales  charge  may  be 
insufficient  to  cover  ail  costs  relating  to 
the  distribution  of  the  Contracts. 
AppUcants  also  acknowledge  that  if  a 
profit  is  realized  from  the  mortahty  and 
expense  risk  charge,  all  or  a  porticm  of 
such  profit  may  be  viewed  by  the 
Commission  as  being  offset,  by 
distribution  expenses  not  reimbursed  by 
the  sales  charge.  Investors  has 
concluded  that  there  is  a  reasonable 
likelihood  that  the  proposed 
distribution  financing  arrangements  will 
benefit  Separate  Account  D  and  the 
Contract  owners.  The  basis  for  such 
conclusion  is  set  forth  in  a 
memorandum  which  will  be  maintained 
by  Investors  at  its  home  office  and  will 
be  available  to  the  Commission. 

5.  Investors  also  represents  that 
Separate  Account  D  will  only  invest  in 
management  investment  companies 
which  undertake,  in  the  event  such 
company  adopts  a  plan  under  Rule  12b- 
1  to  finance  distribution  expenses,  to 
have  a  board  of  directors  (or  trustees),  a 
majority  of  who  are  not  interested 
persons  of  the  company,  formulate  and 
approve  any  plan  wader  Rule  12b-l. 

Conclusion 

AppUcants  request  exemptions  from 
sections  Z6(aK2)  and  27(c)(2)  to  the 
extent  necessary  to  permit  them  to 
deduct  on  a  daily  basis  a  charge  equal 
to  1.25%  annually  of  the  assets  of 
Separate  Account  D  attributable  to  the 
Contracts  far  the  assumption  of 
mortaUty  and  expense  ri^  described 
herein.  For  the  reasons  set  faith  above, 
AppUcants  believe  that  the  eKempti<nis 
requested  are  necessary  and  appropriate 


in  the  public  interest  and  consistent 
with  the  protection  of  investors  and  the 
purposes  fairly  intended  by  the  poUcy 
and  provisions  of  the  1940  Act. 

For  the  Commissioa,  by  the  Divisioa  of 
Investment  Management,  under  delegated 
authority. 

Margaret  H.  McFarland, 
Deputy  Secretary. 

(FR  Doc  93-22695  Filed  9-16-93,  6.45  ami 
SOUNQ  COOK  i»to-oi-« 


[Rei.  No.  IC-19701;  812-«290] 

John  Hancock  Asaat  Allocation  Fund, 
et  81.;  Notica  of  Application 

September  10, 1993. 

AGENCY:  Seciuities  and  Exchange 

Commission  ("SEC"). 

ACTION:  Notice  of  AppUcation  for 

Exemption  under  the  Investment 

Company  Act  of  1940  (the  "Act"). 

APPt.lCANTS:  John  Hancodf^  Asset 
Allocation  Fund,  John  Hancock  Cash 
Management  Fund,  John  Hancock 
Employer  Trust,  John  Hancock  Growth 
Fund,  John  Hancock  Limited  Term 
Government  Fund,  John  Hancock 
Sovereign  Bond  Fund,  John  Hancock 
Sovereign  Investors  Fimd.  Inc.,  John 
Hancock  Strategic  Series,  John  Hancock 
Special  Equities  Fimd,  John  Hancock 
Tax  Exempt  Income  Fund.  John 
Hancock  Tax  Exempt  Series  Fund,  John 
Hancock  Technology  Series,  Inc.,  John 
Hancock  World  Fund  (the  "Hancock 
Funds"),  Freedom  Investment  Trust, 
Freedom  Investment  Trust  II,  Freedom 
Investment  Trust  HI  (the  'Treedom 
Fimds"),  any  existing  or  future  series  of 
the  Hancock  Funds  and  the  Freedom 
Funds,  John  Hancock  Advisers,  Inc.  (the 
"Adviser").  John  Hancock  Broker 
Distribution  Services,  Inc.  ("Broker 
Services"),  and  Freedom  Distributors 
Corporation,  (together  with  Broker 
Services,  the  "Co-Distributors'*). 
RELEVANT  ACT  SECTIONS:  Order  requested 
under  section  6(c)  for  exemptions  from 
sections  18(f)(1),  18(g),  and  18(i]  of  the 
Act. 

SUMMARY  Of  AFFIXATION:  Applicants 
seek  an  amendment  to  a  prior  order  that 
permits  applicants  (a)  to  issue  and  sell 
three  classes  of  shares  representing 
interests  in  the  same  portfolios  of 
securities,  and  (b)  to  assess  a  contingent 
deferred  sales  charge  ("CDSC")  on 
certain  redemptions  of  the  shares  of  one 
of  the  classes,  and  to  waive  the  CDSC  in 
certain  cases  (the  "Prior  Order").i  The 
requested  amendment  would  permit  (a) 


I  Investment  Companv  Act  RaleaM  No*  18921 
(Sept  1. 199Z1  (notice)  and  18984  [SepL  Z9, 1992) 
(order). 
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the  issuance  of  an  unlimited  number  of 
classes  of  shares  with  different  sales 
load  and  service  and  distribution  fee 
structures,  and  (b)  the  imposition  of 
certain  additional  class-related  expenses 
on  such  classes.  Applicants  reouest  that 
any  relief  granted  pursuant  to  me 
application  also  apply  to  any  registered 
investment  company  established  or 
acquired  in  the  future,  including  any 
series  thereof,  for  which  the  Adviser  or 
any  affiliate  controlling,  controlled  by. 
or  under  common  control  with  the 
Adviser  acts  as  investment  adviser  or 
distributor  (together  with  the  Hancock 
Funds  and  the  Freedom  Funds,  the 
"Fimds").  Any  such  future  Funds  will 
be  subject  to  the  representations  and 
conditions  set  forth  in  the  application. 
nUNQ  OATCS:  The  application  was  filed 
on  March  1. 1993,  and  amended  on  June 
17. 1993.  By  supplemental  letter  dated 
September  8, 1993,  counsel,  on  behalf  of 
applicants,  agreed  to  file  a  further 
amendment  during  the  notice  period  to 
make  certain  technical  changes.  This 
notice  reflects  the  changes  to  be  made 
to  the  application  by  such  further 
amendment. 

HEARING  OR  NOTinCATION  Of  HEARINQ:  An 
order  granting  the  application  will  be 
issued  unless  the  SEC  orders  a  hearing. 
Interested  persons  may  request  a 
hearing  by  writing  to  the  SEC's 
Secretary  and  serving  applicants  with  a 
copy  of  the  request,  personally  or  by 
mail.  Hearing  requests  should  be 
received  by  the  SEC  by  5:30  p.m.  on 
October  5, 1993  and  should  be 
accompanied  by  proof  of  service  on 
applicants,  in  the  form  of  an  affidavit  or. 
for  lawyers,  a  certificate  of  service. 
Hearing  requests  should  state  the  nature 
of  the  writer's  interest,  the  reason  for  the 
request,  and  the  issues  contested. 
Persons  who  wish  to  be  notified  of  a 
hearing  may  request  notification  by 
writing  to  the  SEC's  Secretary. 
ADDRESSES:  Secretary,  SEC.  450  Fifth 
Street.  NW..  Washington.  DC  20549. 
Applicants.  101  Huntington  Avenue, 
Boston,  Massachusetts  02199-7603. 
FOR  FURTHER  INFORMATION  CONTACT: 
John  V.  O'Hanlon.  Staff  Attorney,  at 
(202)  272-3922.  or  Elizabeth  G. 
Osterman.  Branch  Chief,  at  (202)  272- 
3922  (Division  of  Investment 
Management.  Office  of  Investment 
Company  Regulation). 
SUPPt.EMENTARY  INFORMATION:  The 
following  is  a  summary  of  the 
application.  The  complete  application  is 
available  for  a  fee  from  the  SEC's  Public 
Reference  Branch. 

Applicants'  Representations 

1.  Each  of  the  Funds  is  a 
Massachusetts  business  trust,  with  the 


exception  of  John  Hancock  Sovereign 
Investors  Fimd.  Inc.  and  John  Hancock 
Technology  Series,  Inc..  which  are 
Maryland  corporations.  The  Funds  are 
open-end  management  investment 
companies  registered  under  the  Act.  The 
Adviser  provides  investment  advisory 
and  management  services  to  the  Funds. 
Broker  Services  acts  as  principal 
imderwriter  for  the  Hancock  Funds.  The 
Co-Distributors  act  as  principal 
underwriters  for  the  Freedom  Fimds. 

2.  Applicants  seek  to  amend  the  Prior 
Order  to  permit  the  Fimds  (a)  to  issue 
an  unlimited  number  of  classes  of 
shares  (including  the  classes  approved 
by  the  Prior  Order);  and  (b)  to 
differentiate  among  the  classes 
(including  the  classes  approved  by  the 
Prior  Order)  in  the  following  respects: 
Any  such  class  (i)  may  be  subject  to  a 
rule  12b-l  plan  and/or  a  non-rule  12b- 
1  shareholder  services  plan  (a 
"Shareholder  Services  Plan")  (such 
Shareholder  Services  Plan,  together 
with  a  rule  12b-l  plan,  the  "Plans")  and 
may  make  different  payments  pursuant 
to  such  Plans  ("Plan  Payments")  (and 
any  other  costs  relating  to  obtaining 
shareholder  approval  of  a  rule  12b-l 
plan  for  such  class,  or  an  amendment  to 
such  plan);  (ii)  may  bear  different  class 
expenses,  as  described  below;  (iii)  may 
bear  a  different  name  or  designation;  (iv) 
may  or  may  not  have  voting  rights 
related  to  any  Plan  affecting  a  specific 
class  of  shares;  (v)  may  have  different 
exchange  privileges;  (vi)  may  have 
different  conversion  features;  and  (vii) 
may  bear  any  other  incremental 
expenses  subsequently  identified  that 
should  be  properly  allocated  to  such 
class  which  shall  be  approved  by  the 
Commission  pursuant  to  an  amended 
order  (the  "Multiple  Qass  System"). 
Shares  of  different  classes  would  be  sold 
under  different  sales  arrangements 
including,  for  example,  with  a  front-end 
sales  charge,  subject  to  a  CDSC,  or  at  net 
asset  value.2 

3.  Classes  of  a  Fimd  may  be  subject 

to  a  rule  12-1  plan  and/or  a  Shareholder 
Services  Plan.  Under  a  Shareholder 
Services  Plan,  the  Fimd  (or  a  Co- 
Distributor)  will  enter  into  servicing 
agreements  with  affiliated  and 
imaffiliated  financial  institutions, 
broker-dealers,  and  securities 
professionals  ("Service  Organizations") 
capable  of  providing  support  services  to 
their  customers  for  whom  such  Service 
Organizations  beneficially  own  shares  of 
the  Funds  offered  pursuant  to  such  a 


*  AppUcuU  sUte  that  the  application  filed  in 
connection  with  the  Prior  Order  is  incorporated  by 
refannce  in  the  preient  application,  except  to  the 
extant  that  any  of  its  repreaentationt  and  conditioiu 
are  Inconai  stent  with  the  repreeentationa  and 
conditioiu  of  the  present  application. 


Plan.  The  provision  of  services  imder  a 
Shareholder  Services  Plan  will  augment 
(and  not  be  duplicative  of)  the  services 
to  be  provided  to  a  Fund  by  the  Adviser, 
the  Co-Distributors,  the  transfer  agent, 
and  by  the  pariy  which  provides 
custody  and  recordkeeping  services  to  a 
Fund. 

4.  The  Prior  Order  permits  the  Funds 
to  issue  and  sell  three  classes  of  shares 
representing  interests  in  the  same 
portfolios  of  securities,  and  to  assess  a 
CDSC  on  certain  redemptions.  The  Prior 
Order  authorizes  the  Funds  to  offer 
shares  with  a  front-end  sales  load  and 
rule  12b-l  distribution  and  service  fees 
("Class  A"  shares);  shares  subject  to  a 
CDSC.  a  rule  12b-l  service  fee,  and  a 
higher  rule  12b-l  distribution  fee 
("Class  B"  shares);  and  shares  sold 
without  any  rule  12b-l  distribution 
plan.  CDSC.  or  fitint-end  sales  load 
("Class  C"  shares).  Class  C  shares  may 
be  offered  to  the  following  investors 
("Institutional  Investors"): 

(a)  Unaffiliated  benefit  plans,  such  as 
qualified  retirement  plans,  other  than 
individual  retirement  account  and  self- 
employed  retirement  plans,  with  total 
assets  in  excess  of  $10  million  or  such 
other  amounts  as  the  Fimds  may 
establish  and  with  such  other 
characteristics  as  the  Funds  may 
establish; 

(b)  Tax-exempt  retirement  plans  of  the 
Adviser  and  its  affiliates,  including  the 
retirement  plans  of  the  Adviser's 
affiliated  brokers; 

(c)  Unit  investment  trusts  ("UTTs") 
sponsored  by  Broker  Services,  and 
Freedom  Principal  Return  Trust,  a  UIT 
sponsored  by  two  indirect  wholly 
owned  subsidiaries  of  John  Hancock 
Mutual  Life  Insurance  Company; 

(d)  Banks  and  insurance  companies 
purchasing  for  their  own  accounts; 

(e)  Investment  companies  not 
affiliated  with  the  Adviser;  and 

(f)  Endowment  funds  of  non-profit 
organizations. 

5.  The  Funds  may.  in  the  future,  offer 
classes  of  shares  in  addition  to  Class  A 
and  Class  B  shares  that  are  designed  to 
meet  the  specific  investment  needs  of 
non-institutional  investors  (together 
with  Class  A  and  Class  B  shares,  "Non- 
Institutional  Shares"),  In  addition  to 
Class  C  shares,  applicants  may.  in  the 
future,  offer  other  classes  of  shares  with 
attributes  designed  to  meet  the  specific 
investment  needs  of  a  particular 
category  of  Institutional  Investor 
(together  with  Class  C  shares, 
"Institutional  Shares").  Applicants  also 
may  offer  classes  of  shares  to 
institutions  not  included  in  the 
categories  of  Institutional  Investors, 
such  as  corporations,  foundations,  and 
financial  institutions,  designed  to  meet 
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the  needs  of  such  institutions 
("Financial  Shares"). 

6.  Only  Institutional  Investors  will  be 
eligible  to  invest  in  Institutional  Shares. 
All  other  investors  will  be  eligible  to 
invest  solely  in  Class  A,  Class  B,  other 
Non-Institutional  Shares,  and/or 
Financial  Shares.  Applicants  may 
choose  not  to  make  a  particular  class  of 
Institutional  Shares  available  to  one  or 
more  categories  of  Institutional 
Investors.  If  no  class  of  Institutional 
Shares  is  made  available  to  a  particular 
category  of  Institutional  Investor, 
Institutional  Investors  in  this  category 
will  be  permitted  to  purchase  Non- 
Institutional  Shares  and/or  Financial 
Shares.  However,  no  Institutional 
Investor  that  is  eligible  to  invest  in  any 
class  of  Institutional  Shares  will  be 
permitted  by  appUcants  to  invest  in  any 
class  of  Non-Institutional  Shares  or 
Financial  Shares.  Accordingly,  there 
will  be  no  overlap  between  the  investors 
eligible  to  invest  in  Institutional  Shares 
and  investors  eligible  to  invest  in  Non- 
Institutional  Shares  and  Financial 
Shares  of  a  Fund  or  series  thereof. 

7.  Each  class  of  shares  generally  may 
be  exchanged  for  shares  of  a  class  with 
similar  characteristics  in  another  Fund. 
Shares  of  any  class  of  a  Fund,  including 
a  class  with  a  CDSC  feature,  may  be 
exchanged  for  shares  of  certain  money 
market  funds  that  do  not  impose  a  CDSC 
and  may  not  be  subject  to  a  Plan 
("Money  Market  Exchange  Shares").  For 
purposes  of  imposing  any  applicable 
CDSC  on  Money  Market  Exchange 
Shares  (and  applying  any  applicable 
conversion  feature),  the  period  during 
which  the  shareholder  held  the 
exchanged  shares  would  be  counted, 
except  that  a  Fimd  may  elect  not  to 
coimt  the  period  during  which  the 
shareholder  held  the  Money  Market 
Exchange  Shares.  All  such  exchanges 
will  be  allowed  only  between  Fimds 
that  are  within  the  same  "group  of 
investment  companies"  as  defined  in 
rule  lla-3  under  the  Act.  However, 
exchanges  may,  at  the  discretion  of  the 
Fund's  trustees  or  directors 
(collectively,  the  "Trustees")  be 
permitted  among  dissimilar  classes 
should  a  shareholder  cease  to  be  eligible 
to  purchase  shares  of  the  original  class 
by  reason  of  a  change  in  the 
shareholder's  status.  All  permitted 
exchanges  will  comply  with  rule  lla-3 
under  the  Act.* 


*  Applicants  do  not  intend,  upon  initial 
implemanution  of  the  Multiple  ClaM  System  with 
respect  to  any  Fund,  to  offer  to  Class  A  at  Class  B 
shareholders  who  become  eligible  to  purchase  Class 
C  shares  the  privilege  of  exchanging  their  existing 
Class  A  or  Class  B  shares  for  Class  C  share*.  After 
implementation  of  the  Multiple  Qass  System,  such 
shareholders  will  not  be  permitted  to  purchase  any 


8.  A  conversion  featvire  will 
automatically  convert  shares  of  one 
class  (the  "Purchase  Class")  to  shares  of 
another  class  with  different  features  (the 
"Target  Class")  after  the  expiration  of  a 
specified  period,  subject  to  terms 
disclosed  in  a  Fund's  then-current 
prospectus.  All  conversions  will  be 
done  at  net  asset  value  without  the 
imposition  of  any  sales  load,  fee,  or 
other  charge,  so  that  the  value  of  each 
shareholder's  account  immediately 
before  conversion  will  be  the  same  as 
the  value  of  the  account  immediately 
after  conversion.  After  conversion,  the 
Target  Class  will  be  subject  to  an  asset- 
based  sales  charge  and/or  service  fee,  if 
any,  that  in  the  aggregate  are  lower  than 
the  asset-based  sales  charge  and  service 
fee  to  which  Purchase  Class  were 
subject  prior  to  the  conversion. 

9.  For  purposes  of  the  conversion,  all 
Purchase  Class  shares  in  a  shareholder's 
account  that  were  acquired  through  the 
reinvestment  of  dividends  and  other 
distributions  paid  in  respect  of  such 
shares  (and  which  had  not  yet 
converted)  will  be  considered  to  be  held 
in  a  separate  sub-account  ("Dividend 
Purchase  Shares").  Each  time  any 
Purchase  Class  shares  in  the 
shareholder's  account  converted,  an 
equal  portion  of  Dividend  Purchase 
Shares  then  in  the  sub-account  will  also 
convert  and  will  no  longer  be 
considered  held  in  ±e  sub-account.  The 
portion  will  be  determined  by  the  ratio 
that  the  shareholder's  converting 
Purchase  Class  shares  bears  to  the 
shareholder's  total  Purchase  Class 
shares  subject  to  the  conversion  feature 
but  excluding  Dividend  Purchase 
Shares. 

10.  Any  conversion  will  be  subject  to 
the  continuing  availability  of  an  opinion 
of  counsel  or  a  private  letter  ruling  from 
the  Internal  Revenue  Service  to  the 
effect  that  the  conversion  did  not 
constitute  a  taxable  event  under  federal 
income  tax  law.  Conversion  might  be 
suspended  if  such  an  opinion  or  ruling 
were  no  longer  available. 

11.  Under  the  Multiple  Class  System, 
certain  expenses  may  be  attributable  to 
a  Fund,  but  not  to  a  particular  series 
thereof.  All  such  expenses  will  be  borne 
by  each  class  on  the  basis  of  the  relative 
aggregate  net  assets  of  the  classes, 
except  in  the  case  of  a  Fund  that  has 
series,  in  which  case  they  will  first  be 
allocated  among  series,  based  on  the 
relative  aggregate  net  assets  of  such 
series,  and  then  borne  on  that  basis  by 
each  series  without  regard  to  class. 
Expenses  that  are  attributable  to  a 


additional  Class  A  or  Qass  B  Shares  (except 
through  the  reinvestmeot  of  dividends  and 
distributions). 


particular  series,  but  not  to  a  particular 
class  thereof,  will  be  borne  by  earh  cla*"! 
on  the  basis  of  the  relative  aggregaio  ne( 
assets  of  the  classes 

12.  A  class  of  shares  may  be  p«rmiti«»fl 
to  bear  expenses  that  are  directly 
attributable  to  such  class  ("Class 
Expenses")  In  addition  to  Plan 
Payments,  Class  Expenses  may  tncluda 
any  or  all  of  the  following  expenses 

(a)  Transfer  agenc.7  fees  (includirig  the 
incremental  cost  of  monitonng  the 
CDSC)  attributable  to  a  specific  class  of 
shares, 

(b)  Prmting  and  postage  expenses 
related  to  preparing  and  distributing 
materials  such  as  shareholder  reports, 
prospectuses,  and  proxy  statements  to 
current  shareholders  of  a  specific  class, 

(c)  Commission  registration  fees 
incurred  by  a  specific  class; 

(d)  Administrative  personnel  and 
services  required  to  support  the 
shareholders  of  a  specific  class 
(including,  but  not  limited  to, 
maintaining  telephone  lines  and 
personnel  to  answer  shareholders' 
inquiries  about  their  accounts  or  about 
the  Funds); 

(e)  Litigation  or  other  legal  expenses 
relating  to  a  specific  class  of  shares; 

(f)  'Trustee  tees  or  expenses  incurred 
as  a  result  of  issues  relating  to  a  specific 
class;  and 

(g)  Accounting  expenses  relating  to  a 
specific  class. 

13.  Because  of  the  Plan  Payments  and 
Class  Expenses  that  may  be  borne  by 
each  class,  the  net  income  attributable 
to  and  the  dividends  payable  on  each 
class  may  be  different  from  the  net 
income  attributable  to  and  the 
dividends  payable  on  the  other  classes. 
Dividends  paid  to  each  class  will, 
however,  be  declared  and  paid  on  the 
same  days  and  at  the  same  times  and, 
except  as  noted  with  respect  to  the  Plan 
Payments  and  Class  Expenses,  will  be 
determined  in  the  same  manner  and 
will  be  paid  in  the  same  amount.  Except 
for  those  Funds  or  series  which  are 
money  market  funds  (which  maintain  a 
constant  net  asset  value  per  share)  the 
net  asset  value  per  share  of  the  classes 
will  vary. 

Applicants'  Legal  Analysis 

1.  Applicants  request  an  amendment 
to  the  Prior  Order  exempting  them  from 
the  provisions  of  sections  18(f)(1),  18(g), 
and  18(i)  of  the  Act  to  the  extent  that  the 
proposed  issuance  and  sale  of  an 
unlimited  number  of  classes  of  shares 
representing  interests  in  the  Funds 
might  be  deemed  to  result  in  a  "senior 
security"  within  the  meaning  of  section 
18(g);  to  be  prohibited  by  section 
18(f)(1);  and  to  violate  the  equal  voting 
provisions  of  section  18(i). 
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2.  Applicants  assart  that  the  number 
of  classes  authorized  in  the  Prior  Order 
may  not  adequately  address  the  variety 
of  marketins  situations  and  investor 
needs  that  the  Funds  will  foce  in  an 
increasingly  competitive  marketplace. 
Applicants  state  mat  it  would  be 
desirable  for  the  Funds  to  have  the 
authority  to  issue  an  unUmited  number 
of  classes  of  shares  to  address  these 
situations  and  needs  as  they  develop, 
thus  remaining  competitive. 

3.  Applicants  assert  that  the  proposed 
Multiple  Class  System  does  not  create 
the  potential  for  the  abuses  that  section 
18  of  the  Act  was  designed  to  redress. 
The  Multiple  Class  System  will  not 
increase  the  speculative  character  of  the 
shares  of  the  Funds.  The  Multiple  Class 
System  does  not  involve  borrowings, 
will  not  affect  the  Funds'  existing  assets 
or  reserves,  and  does  not  involve  a 
complex  capital  structure. 

4.  Applicants  state  that  the  proposed 
allocation  of  Class  Expenses  and  voting 
rights  in  the  manner  aescribed  is 
equitable  and  would  not  discriminate 
against  any  group  of  shareholders. 
Investors  purchasing  shares  offered  in 
connection  with  a  Plan  and  receiving 
services  provided  under  such  Plan 
would  bear  costs  associated  with  such 
services,  and  would  receive  the  added 
benefits  of  economies  of  scale  and 
portfolio  management  advantages  that 
may  result  from  combining  retail  and 
institutional  investors'  assets  in  a  single, 
larger  portfolio.  Conversely,  investors 
purchasing  shares  that  would  not  be 
covered  by  a  Plan  would  not  be 
burdened  with  such  expenses  and,  in 
addition,  wo\ild  have  no  need  for  voting 
rights  with  respect  to  a  rule  12b-l  plan. 
These  investors,  similarly,  would 
benefit  from  economies  of  scale  and 
portfolio  management  advantages. 

Applicants'  Conditioiis 

Applicants  agree  that  any  order  of  the 
Commission  granting  the  requested 
relief  shall  be  subject  to  the  following 
conditions: 

1.  Each  class  of  shares  will  represent 
interests  in  the  same  portfolio  of 
investments  of  a  Fund  or  a  series,  and 
be  identical  in  all  respects,  except  as  set 
forth  below.  The  only  differences  among 
the  classes  of  share  of  the  same  Fund  or 
series  will  relate  solely  to: 

(a)  The  method  of  financing  certain 
Class  Expenses,  which  may  include  any 
or  all  of  the  following  expenses 
determined  by  the  trustees  to  be 
attributable  to  a  specific  class  of  shares: 
(i)  Transfiar  agency  fees  (including  the 
incremental  cost  of  monitoring  the 
CDSC)  attributable  to  a  specific  class  of 
shares;  (ii)  printing  and  postage 
expenses  related  to  preparing  and 


distributing  materials  such  as 
shareholder  reports,  prospectuses,  and 
proxy  statements  to  current 
shareholders  of  a  specific  class:  (iii) 
Commission  registration  fees  inclined 
by  a  specific  claJM;  (iv)  the  expense  of 
administrative  personnel  and  services 
required  to  support  the  shareholders  of 
a  specific  class;  (v)  litigation  or  other 
legal  expenses  relating  to  a  specific  class 
of  shares;  (vi)  Trustee  fees  or  expenses 
incurred  as  a  result  of  issues  relating  to 
a  specific  class;  and  (vii)  accounting 
expenses  relating  to  a  specific  class; 

(b)  Expenses  payable  by  a  class 
pursuant  to  a  Plan  with  respect  to  such 
class: 

(c)  The  voting  rights  related  to  any 
Plan  affecting  a  specific  class  of  shares; 

(d)  Conversion  features; 

(a)  Exchange  privileges;  and 
(f)  Dass  designations.  Any  additional 
incremental  expenses  not  specifically 
identified  above  which  are  subsequently 
identified  and  determined  to  be 
properly  applied  to  one  class  of  shares 
shall  not  be  so  applied  unless  and  until 
approved  by  the  Commission. 

2.  The  Trustees  of  the  Funds, 
including  a  majority  of  the  non- 
interested  Trustees,  will  approve  the 
Multiple  Qass  System.  The  minutes  of 
the  meetings  of  the  Trustees  of  the 
Funds  regarding  the  deUberation  of  the 
Trustees  concerning,  and  their  approval 
of,  the  Multiple  Class  System  will 
reflect  in  detail  the  reasons  for  the 
Trustees'  determination  that  the 
proposed  Multiple  Class  System  is  in 
the  best  interests  of  both  the  Funds  and 
their  respective  shareholders. 

3.  The  initial  determination  of  Qass 
Expenses  that  will  be  applied  to  a  class 
and  any  subsequent  changes  thereto  will 
be  reviewed  and  approved  by  a  vote  of 
the  Board  of  Trustees,  including  a 
majority  of  the  non-interested  Trustees. 
Any  persons  authorized  to  direct  the 
application  and  dispositim  of  monies 
paid  or  payable  by  the  Fund  to  meet 
Class  Expenses  shall  provide  to  the 
Board  of  Trustees,  and  the  Trustees 
shall  review  at  least  quarterly,  a  %vritten 
report  of  the  amounts  so  expended  and 
the  purpKJses  for  which  such 
expenditures  were  made. 

4.  Any  distributor  will  adopt 
compUance  standards  as  to  when  each 
class  of  shares  may  be  sold  to  particular 
investors.  Applicants  will  require  all 
persons  selling  shares  of  the  Funds  to 
conform  to  such  standards.  Such 
compliance  standards  will  require  that 
all  investors  eligible  to  purchase 
Institutional  Shares  will  be  sold  only 
Institutional  Shares,  and  all  investors 
eligible  to  purchase  Non-Institutional 
Shares  or  Financial  Shares  will  be  sold 


only  Non-Institutional  Shares  or 
Financial  Shares. 

5.  The  Shareholder  Services  Plan  will 
be  adopted  and  operated  in  accordance 
with  the  procedures  set  forth  in  rule 
12b-l(b)  through  (f)  as  if  the 
expenditures  made  thereunder  were 
subject  to  rule  12b-l,  except  that 
shareholders  need  not  enjoy  the  voting 
rights  specified  in  rule  12b--l. 

6.  On  an  ongoing  basis,  the  Trustees 
of  the  Funds,  pursuant  to  their  fiduciary 
responsibilities  under  the  Act  and 
otherwise,  will  monitor  each  Fund  for 
the  existence  of  any  material  conflicts 
among  the  interests  of  the  classes  of 
shares.  The  Trustees,  including  a 
majority  of  the  non-interested  Trustees, 
will  take  such  action  as  is  reasonably 
necessary  to  eliminate  any  such 
conflicts  that  may  develop.  The  adviser 
and  the  distributor  will  be  responsible 
for  reporting  any  potential  or  existing 
conflicts  to  the  Trustees.  If  a  conflict 
arises,  the  adviser  or  the  distributor, 
each  at  its  own  cost,  will  remedy  such 
conflict  up  to  and  including  establishing 
a  new  registered  management 
investment  company. 

7.  The  Trustees  will  receive  quarterly 
and  annual  statements  concerning 
distribution  and  shareholder  servicing 
expenditures  complying  with  paragraph 
(b)(3)(ii)  of  rule  12D-1,  as  amended  from 
time  to  time.  In  these  statements,  only 
expenditures  properly  attributable  to  the 
sale  or  servicing  of  a  particular  class  of 
shares  will  be  used  to  justify  any 
distribution  or  servicing  fee  charged  to 
that  class.  Expenditures  not  related  to 
the  sale  or  servicing  of  a  particular  class 
will  not  be  presented  to  tlie  Trustees  to 
justify  any  ree  attributable  to  that  class. 
The  statements,  including  the 
allocations  upon  which  they  are  based, 
will  be  subject  to  the  review  and 
approval  of  the  non-interested  Trustees 
in  the  exercise  of  their  fiduciary  duties. 

8.  Any  class  of  shares  with  a 
conversion  feature  will  convert  into 
another  class  of  shares  on  the  basis  of 
the  relative  net  asset  values  of  the  two 
classes,  without  the  imposition  of  any 
sales  load,  fee,  or  other  charge.  After 
conversion,  the  converted  shares  will  be 
subject  to  an  asset-based  sales  charges 
and/or  service  fiae  (as  those  terms  are 
defined  in  Article  m.  Section  26  of  the 
NASD's  Rules  of  Fair  Practice),  if  any, 
that  in  the  aggregate  are  lower  than  the 
asset-based  sales  charge  and  service  fee 
to  which  they  were  subject  prior  to  the 
conversion. 

9.  If  a  Fund  implements  any 
amendment  to  its  rule  12b-l  plan  (or,  if 
presented  to  shareholders,  adopts  or 
implements  any  amendment  of  a 
Shareholder  Services  Plan)  that  would 
increase  materially  the  amount  that  may 
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be  borne  by  tbe  shares  of  a  Target  Class 
under  the  plan,  existing  Purchase  Class 
shares  will  stop  converting  into  the 
Target  Class  unless  the  Purchase  Class 
shareholders,  voting  separately  as  a 
class,  approve  the  proposal.  Tne 
Trustees  shall  take  such  action  as  is 
necessary  to  ensure  that  existing 
Purchase  Class  shares  are  exchanged  or 
converted  into  a  new  class  of  shares 
("New  Target  Class"),  identical  in  all 
material  respects  to  the  Target  Class  as 
it  existed  prior  to  implementation  of  the 
proposal,  no  later  than  the  date  such 
shares  previously  were  scheduled  to 
convert  into  the  Target  Class.  If  deemed 
advisable  by  the  Trustees  to  implement 
the  foregoing,  such  action  may  include 
the  exchange  of  all  existing  Purchase 
Class  shares  for  a  new  class  ("New 
Purchase  Class"),  identical  to  existing 
P\irchase  Class  shares  in  all  material 
respects  except  that  New  Purchase  Class 
will  convert  into  New  Target  Qass.  New 
Target  Class  or  New  Purchase  Class  may 
be  formed  without  further  exemptive 
relief.  Exchanges  or  conversions 
described  in  this  condition  shall  be 
effected  in  a  manner  that  the  Trustees 
reasonably  believe  will  not  be  subject  to 
federal  taxation.  In  accordance  with 
condition  6  any  additional  cost 
associated  with  the  creation,  exchange, 
or  conversion  of  New  Target  Qass  or 
New  Purchase  Class  shall  oe  borne 
solely  by  the  adviser  and  the  distributor. 
Purchase  Class  shares  sold  after  the 
implementation  of  the  proposal  may 
convert  into  Target  Class  snares  subject 
to  the  higher  maximum  payment, 
provided  that  the  material  features  of 
the  Target  Class  plan  and  the 
relationship  of  such  plan  to  the 
Purchase  Class  shares  are  disclosed  in 
an  effective  registration  statement. 

10.  Dividenos  paid  by  a  Fund  with 
respect  to  each  class  of  its  shares,  to  the 
extent  any  dividends  are  paid,  will  be 
calculated  in  the  same  manner,  at  the 
same  time,  on  the  same  day,  and  will  be 
paid  in  the  same  amount,  except  that 
Plan  Payments  and  any  Class  Expenses 
will  be  borne  exclusively  by  that  class. 

11.  The  methodology  and  procedures 
for  calculatine  the  net  asset  value  and 
dividends  and  distributions  of  the 
classes  of  shares  and  the  proper 
allocation  of  expenses  among  the  classes 
have  been  reviewed  by  an  expert  (the 
'Expert").  The  Expert  has  rendered  a 

report  to  the  applicants  filed  with  the 
application  as  Exhibit  C  that  such 
methodology  and  procedures  are 
adequate  to  ensure  that  such 
calculations  and  applications  will  be 
made  in  an  appropriate  manner.  On  an 
ongoing  basis,  the  Expert,  or  an 
appropriate  substitute  Expert,  will 
monitor  the  manner  in  which  the 


calculations  and  appUcations  are  being 
made  and,  based  upon  such  review,  will 
render  at  least  annually  a  report  to  the 
Funds  that  the  calculations  and 
applications  are  being  made  properly. 
The  reports  of  the  Expert  shall  be  filed 
as  part  of  the  periodic  reports  filed  with 
the  Commission  pursuant  to  sections 
30(a)  and  30(b)(1)  of  the  Act.  The  work 
papers  of  the  Expert  with  respect  to 
such  reports,  following  a  request  by  the 
Funds  (which  the  Funds  agree  to 
provide),  will  be  available  for  inspection 
by  the  Commission's  staff  upon  the 
written  request  for  such  work  papers  by 
a  senior  member  of  the  Division  of 
Investment  Management  or  of  a 
Regional  Office  of  the  Commission 
limited  to  the  Director,  an  Associate 
Director,  the  Chief  Accoimtant,  the 
Chief  Financial  Analyst,  an  Assistant 
Director,  and  any  Regional 
Administrators  or  Associate  and 
Assistant  Administrators.  The  initial 
report  of  the  Expert  is  a  "Special 
Pxirpose"  report  on  the  "Design  of  a 
System"  as  defined  and  described  in 
SAS  No.  44  of  the  AICPA,  and  the 
ongoing  reports  will  be  "reports  on 
policies  and  procedures  placed  in 
operation  and  tests  of  operating 
effectiveness"  as  defined  and  described 
in  SAS  No.  70  of  the  AICPA,  as  it  may 
be  amended  from  time  to  time,  or  in 
similar  auditing  standards  as  may  be 
adopted  by  the  AICPA  from  time  to 
time. 

12.  Applicants  have  adequate 
fecilities  in  place  to  ensure 
implementation  of  the  methodology  and 
procedures  for  calculating  the  net  asset 
value  and  dividends  and  distributions 
of  the  classes  of  shares  and  the  proper 
allocation  of  expenses  among  the  classes 
of  shares  and  this  representation  has 
been  conciirred  with  by  the  Expert  in 
the  initial  report  referred  to  in  condition 
11  above  and  will  be  concurred  with  by 
the  Expert,  or  an  appropriate  substitute 
Expert,  on  an  ongoing  basis  at  least 
aimually  in  the  ongoing  reports  referred 
to  in  condition  11  above.  Applicants 
agree  to  take  immediate  corrective 
action  if  this  representation  is  not 
concurred  in  by  the  Expert  or 
appropriate  substitute  Expert. 

13.  The  prospectuses  of  each  Fimd 
will  incluae  a  statement  to  the  effect 
that  any  person  entitled  to  receive 
compensation  for  selling  or  servicing 
Fund  shares  may  receive  different 
compensation  with  respect  to  one 
particular  class  of  shares  over  another  in 
the  Fund. 

14.  The  conditions  pursuant  to  which 
the  exemptive  order  is  granted  and  the 
duties  and  responsibilities  of  the 
Trustees  of  the  Funds  with  respect  to 
the  Multiple  Class  System  will  be  set 


forth  in  guidelines  which  will  be 
furnished  to  the  Trustees. 

15.  Each  Fund  will  disclose  the 
respective  expenses,  performance  data, 
distribution  arrangements,  services, 
fees,  sales  loads,  deferred  sales  loads, 
and  exchange  privileges  applicable  to 
each  class  of  shares  other  than 
Institutional  Shares  in  every  prospectus, 
regardless  of  whether  all  classes  of 
shares  are  offered  through  each 
prospectus.  Institutional  Shares  will  be 
offered  solely  pursuant  to  a  separate 
prospectus.  The  prospectus  for 
Institutional  Shares  will  disclose  the 
existence  of  the  Fund's  other  classes, 
and  the  prospectus  for  the  Fund's  other 
classes  will  disclose  the  existence  of 
Institutional  Shares  and  will  identify 
the  persons  eligible  to  purchase 
Institutional  Shares.  The  Fund  will 
disclose  the  respective  expenses  and 
performance  data  applicable  to  all 
classes  of  shares  in  every'  shareholder 
report.  The  shareholder  reports  vkrill 
contain,  in  the  statement  of  assets  and 
liabilities  and  statement  of  operations, 
information  related  to  the  Fund  as  a 
whole  generally  and  not  on  a  per  class 
basis.  Each  Fund's  per  share  data, 
however,  will  be  prepared  on  a  per  class 
basis  with  respect  to  all  classes  of  shares 
of  such  Fund.  To  the  extent  any 
advertisement  or  sales  literature 
describes  the  expenses  or  performance 
data  applicable  to  any  class  of  shares,  it 
will  also  disclose  the  respective 
expenses  and/or  performance  data 
applicable  to  all  classes  of  shares, 
except  Institutional  Shares.  Advertising 
materials  reflecting  the  expenses  or 
performance  data  for  Institutional 
Shares  will  be  available  only  to  those 
persons  eligible  to  purchase 
Institutional  Shares.  The  information 
provided  by  applicants  for  publication 
in  any  newspaper  or  similar  Usting  of 
the  Fund's  net  asset  value  and  public 
offisring  price  will  present  each  class  of 
shares,  except  Institutional  Shares, 
separately. 

16.  Applicants  acknowledge  that  the 
grant  of  the  amendment  to  the  Prior 
Order  requested  by  the  application  will 
not  imply  Commission  approval, 
authorization  or  acquiescence  in  any 
particular  level  of  payments  that  the 
Funds  may  make  pursuant  to  the  rule 
12b-l  plans  or  Shareholder  Services 
Plans  in  reliance  on  the  exemptive 
order. 

For  the  SEC,  by  the  Division  of  Investment 
Management,  pursuant  to  delegated 
authority. 

Mai^garat  H.  McFarUnd, 
Deputy  Secretary. 

[FR  Doc.  93-22697  Filed  9-16-93;  8:45  am) 
BiuMQ  cooe  wio-ei-M 
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[R«l.  No.  IC>19703:  Pile  No.  812-«480] 

Pacific  Mutual  Ufa  Insurance 
Company,  at  al. 

September  10. 1993. 
AGENCY:  Seoirities  and  Exchange 
Commission  ("Commission"). 
ACTION:  Notice  of  Application  for 
Exemption  under  the  Investment 
Company  Act  of  1940  ("1940  Act"). 

APPtJCANTS:  Pacific  Mutual  Life 
Insurance  Company  ("Pacific  Mutual"), 
PFAMCo  Variable  Annuity  Separate 
Account  (the  "Separate  Account"),  and 
Pacific  Equities  Network  ("PEN") 
(collectively  referred  to  herein  as 
"Applicants"). 

RELEVANT  1»40  ACT  SECTKW:  Order 
requested  under  Section  6(c)  of  the  1940 
Act  for  exemptions  from  Sections 
26(a)(2)(C)  and  27(c)(2)  thereof. 
SUMMARY  OF  APPUCAT10N:  Applicants 
seek  an  order  permitting  the  deduction 
from  the  assets  of  the  Separate  Account 
of  the  mortality  and  expense  risk 
charges  imposed  under  certain 
individual  flexible  premium  deferred 
variable  annuity  contracts  (the 
"Contracts"). 

nuNQ  DATE:  The  application  was  filed 
on  June  30. 1993. 

HEARING  OR  NOTIFICATION  OF  HEARING:  An 
order  granting  the  application  will  be 
issued  unless  the  Commission  orders  a 
hearing.  Interested  persons  may  request 
a  hearing  by  writing  to  the 
Commission's  Secretary  and  serving 
Applicants  with  a  copy  of  the  request, 
personally  or  by  mail.  Hearing  requests 
must  be  received  by  the  Commission  by 
5:30  p.m..  on  October  5. 1993.  and 
should  be  accompanied  by  a  proof  of 
service  on  the  Applicants,  in  the  form 
of  an  affidavit  or,  for  lawyers,  a 
certificate  of  service.  Hearing  requests 
should  state  the  nature  of  the  writer's 
interest,  the  reason  for  the  request,  and 
the  issues  contested.  Persons  may 
request  notification  of  the  date  of  a 
hearing  by  writing  to  the  Secretary  of 
the  Commission. 

ADDRESSES:  Secretary,  Securities  and 
Exchange  Commission,  450  Fifth  Street, 
NW.,  Washington.  DC  20549. 
Applicants,  c/o  Sharon  A.  Cheever, 
Pacific  Mutual  Life  Insurance  Company 
and  Pacific  Equities  Network,  700 
Newport  Center  Drive.  Newport  Beach. 
California  92660. 

FOR  FURTHER  INFORMATION  CONTACT: 
loyce  M.  Pickholz,  Attorney,  or  Michael 
V.  Wible.  Special  Counsel,  on  (202) 
272-2060,  Office  of  Insurance  Products, 
Division  of  Investment  Management. 
SUPPLEMENTARY  MFORMATKW:  The 
following  is  a  summary  of  the 


application.  The  complete  application  is 
available  for  a  fee  £rom  the 
Commission's  Public  Reference  Branch. 

Applicant's  Reprmentations 

1.  Pacific  Mutual  is  a  mutual  life 
insurance  company  organized  under  the 
laws  of  the  State  of  California.  It  was 
authorized  to  conduct  business  as  a  life 
insurance  company  on  January  2, 1868, 
as  Pacific  Mutual  Life  Insurance 
Company  of  California,  and  was     - 
reincorporated  under  its  present  name 
on  JiUv  22.  1936. 

2.  Tne  Separate  Account  was 
established  by  Pacific  Mutual  on  Jime 
28, 1993.  The  Separate  Account  is 
currently  divided  into  eleven  sub- 
accounts (the  "Variable  Accounts"). 
Each  Variable  Account  will  invest 
exclu-sively  in  shares  of  a  corresponding 
variable  portfolio  of  PFAMCo  Funds 
(the  "Fund").  Pacific  Financial  Asset 
Management  Corporation  ("PFAMCo") 
serves  as  Investment  Adviser  to  the 
Fund. 

3.  PEN  will  be  the  principal 
imderwriter  of  the  Contracts.  PEN  is  a 
wholly-owned  subsidiary  of  Pacific 
Financial  Holding  Company,  which  is  a 
wholly-owned  subsidiary  of  Pacific 
Mut\ial. 

4.  The  Contracts  are  available  for 
purchase  as  non-tax  qualified  retirement 
plans  by  individuals.  The  Contracts  are 
also  eligible  for  use  in  connection  with 
tax  qualified  retirement  plans  that  meet 
the  requirements  of  Sections  401  and 
408  of  the  Internal  Revenue  Code  of 
1986,  as  amended  (the  "Code").  The 
Contracts  are  not  available  for  use  in 
connection  with  tax  qualified  retirement 
plans  under  Section  403(b)  unless 
otherwise  approved  by  Pacific  Mutual. 
The  minimum  initial  premium  for  the 
purchase  of  a  Contract  is  $25,000. 
Thereafter,  the  Contract  Owner  may 
choose  the  amount  and  frequency  of 
premium  payments,  except  that  the 
minimum  subsequent  premium  is 
$5,000.  Pacific  Mutual  may  reduce  the 
minimum  premium  requirements  imder 
certain  circxmistances,  such  as  for  group 
or  sponsored  arrangements. 

5.  If  the  annuitant  dies  during  the 
accumulation  period,  Pacific  Mutual 
will  pay  a  death  benefit  to  the 
beneficiary.  The  death  benefit  under  the 
Contract  is  equal  to  the  accumulated 
value  as  of  the  end  of  the  valuation 
period  in  which  due  proof  of  death  and 
instructions  regarding  payment  are 
received  at  their  Variable  Annuity 
Center. 

6.  There  is  no  sales  charge,  contingent 
deferred  sales  charge,  or  sxirrender 
charge  under  the  Contract. 

7.  Pacific  Mutual  deducts  a  monthly 
administrative  charge  equal  to  .000125 


multiplied  by  a  Contract's  accimiulated 
value,  which  will  be  deducted  monthly 
during  the  accumulation  period, 
beginning  on  the  monthly  anniversary 
following  the  contract  date,  during  the 
accumulation  period.  This  charge  is 
equivalent  to  an  aimual  rate  of  0.15%  of 
a  Contract's  accumulated  value.  The 
purpose  of  this  charge  is  to  reimburse 
Pacific  Mutual  for  the  ex(>enses 
associated  with  administration  of  the 
Contracts  and  operation  of  the  Separate 
Account.  Pacific  Mutual  does  not  expect 
to  profit  from  this  charge. 

8.  During  the  accimiulation  period,  an 
annual  fee  of  $30.  will  be  deducted  at 
the  end  of  each  contract  anniversary  to 
cover  the  costs  of  maintaining  records 
for  the  Contracts.  The  fee  will  be 
assessed  to  each  Account  in  proportion 
to  the  Contract's  accumulated  value  in 
each  Variable  Acco\mt.  Upon 
aimuitization  or  a  full  vdthdrawal,  the 
charge  will  be  pro-rated  for  the  portion 
of  the  contract  year  during  which  the 
Contract  was  in  force.  This  charge  is 
cxirrently  waived  on  Contracts  for  which 
the  initial  premium  is  $100,000  or  more, 
although  Pacific  Mutual  reserves  the 
right  to  impose  the  charge  on  such 
Contracts  in  the  future.  Pacific  Mutual 
does  not  expect  to  profit  fi-om  this 
charge. 

9.  Pacific  Mutual  assesses  a  premium 
tax  charge  to  reimburse  itself  for 
premium  taxes  that  it  incurs  on  behalf 
of  the  Contract  Owner.  This  charge 
usually  will  be  deducted  upon 
annuitization  or  upon  full  withdrawal  if 
premium  taxes  are  incurred  and  are  not 
refundable.  Partial  withdrawals, 
including  scheduled  withdrawals,  may 
be  subject  to  a  premium  tax  charge  if  a 
premium  tax  is  inciirred  on  the 
withdrawal  by  Pacific  Mutual  and  is  not 
refundable.  Pacific  Mutual  reserves  the 
right  to  deduct  premium  taxes  when 
due. 

10.  Pacific  Mutual  may  charge  the 
Variable  Accounts  or  deduct  from 
accumulated  value  or  premiums 
amounts  for  federal,  state,  or  local 
income  taxes  incurred  by  Pacific  Mutual 
that  are  attributable  to  the  Separate 
Account  and  its  Variable  Accoimts,  or  to 
the  operations  of  Pacific  Mutual  with 
respect  to  the  Contracts,  or  that  are 
attributable  to  payment  of  premiums  or 
acquisition  costs  under  the  Contracts. 
No  such  charae  is  currently  assessed. 

11.  Pacific  Mutual  may  reduce  or 
waive  the  amoiint  of  the  administrative 
charge  and  contract  maintenance  fee  for 
a  Contract  where  the  expenses 
associated  with  the  administrative  and 
maintenance  costs  of  the  Contract  are 
reduced  for  reasons  such  as  the  amoxmt 
of  initial  premium  payment,  the 
amounts  of  projected  premium 


payments,  or  that  the  Contract  is  sold  in 
connection  with  a  group  or  sponsored 
arrangement.  Paciflc  Mutual  may  also 
reduce  or  waive  the  administrative 
charge  and  maintenance  fee  on 
Contracts  sold  to  the  directors  or 
employees  of  Pacific  Mutual  or  any  of 
its  affiliates  or  to  trustees  of  the  Fund. 
Pacific  Mutual  will  only  reduce  or 
waive  such  charges  and  fees  where  the 
costs  associated  with  administering  and 
maintaining  the  Contract  are  reduced. 

12.  Pacific  Mutual  will  deduct  a  daily 
charge  from  the  assets  of  each  Variable 
Account  for  mortality  and  expense  risks 
assumed  by  Pacific  Mutual  under  the 
Contracts.  The  charge  is  equal  to  an 
annual  rate  of  1.25%  of  the  average 
daily  net  assets  of  each  Variable 
Account.  This  amount  is  intended  to 
compensate  Pacific  Mutual  for  certain 
mortality  and  expense  risks  Pacific 
Mutual  assumes  in  offering  and 
administering  the  Contracts  and  in 
operating  the  Separate  Account.  The 
1.25%  charge  consists  of  approximately 
0.35%  for  expense  risk  and  0.90%  for 
mortality  risk. 

13.  Applicants  state  that  the  expense 
risk  under  the  contract  is  the  risk  that 
Pacific  Mutual's  actual  expenses  in 
issuing  and  administering  the  Contracts 
and  operating  the  Variable  Accounts 
will  be  more  than  the  charges  assessed 
for  such  expenses.  Applicants  also  state 
that  the  mortality  risk  borne  by  Pacific 
Mutual  is  the  risk  that  the  persons  on 
whose  life  annuity  payments  depend 
(each  an  "Annuitant"),  as  a  group,  will 
live  longer  than  Pacific  Mutual's 
actuarial  tables  predict. 

14.  Applicants  submit  that  if  the  asset 
charge  proves  to  be  insufficient  to  cover 
the  actual  cost  of  the  mortality  and 
expense  risk  undertakings,  Pacific 
Mutual  will  bear  the  loss.  Conversely,  if 
the  deduction  is  more  than  sufficient. 
Pacific  Mutual  will  realize  a  profit  that 
will  be  available  for  any  proper 
corporate  purpose.  Applicants  submit 
that  although  Pacific  Mutual  may 
ultimately  realize  a  profit  from  the 
charge  to  the  extent  it  is  not  needed  to 
meet  the  actual  expenses  incurred,  the 
aggregate  charge  is  guaranteed  and  will 
never  be  increased. 

15.  Pacific  Mutual  guarantees  that  the 
charge  for  mortality  and  expense  risks 
will  not  increase,  that  the  maintenance 
fee  shall  not  exceed  S30,  and  the 
administrative  charge  shali  not  exceed 
an  annual  rate  of  0.15%  of  a  Contract 
Owner's  Accumulated  Value. 
Applicants  represent  that  Pacific  Mutual 
also  guarantees  that  annuity  payments 
will  not  be  afliacted  by  a  change  in 
mortality  experience  that  results  in  the 
payment  of  greater  annuity  income  than 


assumed  under  the  annuity  options  in 
the  Contract. 

Applicants'  Legal  Analysis 

1.  Sections  26(aK2)(Cl  and  27(c)(2)  of 
the  1940  Act  requires  that  all  payments 
received  under  a  periodic  payment  plan 
certificate  be  held  by  a  qualified  trustee 
or  a  custodian  and  held  under 
arrangements  which  prohibit  any 
payment  to  the  depositor  or  principal 
underwriter  except  for  the  payment  of  a 
fee.  not  exceeding  such  reasonable 
amount  as  the  Commission  may 
prescribe,  for  bookkeeping  and  other 
administrative  services. 

2.  Pacific  Mutual  asserts  that  it  is 
entitled  to  reasonable  compensation  for 
its  assumption  of  mortality  and  expense 
risks,  and  Applicants  represent  that  the 
level  of  the  mortality  and  expense  risk 
charge  imposed  is  Mrithin  the  range  of 
industry  practice  for  comparable 
annuity  products.  Applicants  state  that 
this  representation  is  based  upon  their 
analysis  of  publicly  available 
information  regarding  comparable 
contracts  of  other  companies,  taking 
into  consideration  the  particular 
annuity  features  of  the  comparable 
contracts,  including  such  factors  as: 
annuity  purchase  options  and  rate 
guarantees,  other  contract  charges,  the 
frequency  of  charges,  the  administrative 
services  performed  by  the  companies 
writh  respect  to  the  contracts,  the 
distribution  methods,  the  market  for  the 
contracts,  investment  options  under  the 
contracts,  and  the  tax  status  of  the 
contracts.  Applicants  represent  that  they 
will  maintain  at  their  Variable  Annuity 
Center,  and  make  available  to  the 
Commission,  a  memorandum  setting 
forth  in  detail  the  comparable  variable 
annuity  products  analyzed  and  the 
methodology,  and  results  of,  Applicants' 
comparative  review. 

3.  According  to  the  Applicants,  costs 
related  to  the  distribution  of  the 
Contracts  will  be  paid  from  Pacific 
Mutual's  General  Account  assets,  which 
may  include  any  ultimate  profit  derived 
from  the  mortality  and  expense  risk 
charge  imposed.  In  such  circumstances, 
a  portion  of  the  mortality  and  expense 
risk  charge  imposed  might  be  viewed  as 
providing  for  a  portion  of  the  costs 
relating  to  distribution  of  the  .Contracts 
Notwithstanding  the  foregoing,  Pacific 
Mutual  has  concluded  that  there  is  a 
reasonable  likelihood  that  the  proposed 
distribution  financing  arrangements 
made  with  respect  to  the  Contracts  will 
benefit  the  Separate  Account  and  the 
Contract  Owners.  Among  other  things. 
Pacific  Mutual  has  taken  into 
consideration  that  the  no  sales  load  is 
imposed  with  respect  to  the  Contracts. 
The  basis  for  Pacific  Mutual's 


conclusion  is  set  forth  in  a 
memorandum  which  will  be  maintained 
by  Pacific  Mutual  in  its  Variable 
AJinuity  Center  and  will  be  available  to 
the  Commission. 

4.  Pacific  Mutual  represents  that  if  the 
Separate  Account  invests  in  any  open- 
end  management  investment  companies 
that  have  adopted  a  plan  under  Rule 
12b-l  under  \he  1940  Act,  the  Separate 
Account  will  invest  only  in  such 
companies  that  have  undertaken  to  have 
such  plans  formulated  and  approved  by 
the  particular  company's  board  of 
directors,  a  majority  of  the  members  of 
which  will  not  be  "interested  persons" 
of  such  company  within  the  meaning  of 
section  2(a)(19)  of  the  1940  Act 

Conclusion 

Applicants  submit  that  for  all  the 
reasons  and  upon  the  facts  set  forth 
above,  their  request  for  exemptions  from 
sections  26(a)(2)(C)  and  27(c)(2)  of  the 
1940  Act  is  necessary  or  appropriate  in 
the  public  interest  and  consistent  with 
the  protection  of  investors  and  the 
purposes  fairly  intended  by  the  policy 
and  provisions  of  the  1940  Act. 

For  the  Commission,  by  the  Division  of 
Investment  Management,  pursuant  to 
delegated  authority. 
Margaret  H.  McFarland. 
Deputy  Secretary 
[FR  Doc.  93-22696  Filed  9-16-93:  8:45  ami 

BtLUNC  CODE  WIO-OI-M 


SMALL  BUSINESS  ADMINISTRATION 

Reporting  and  Recordkeeping 
Requirements  Under  0MB  Review 

ACTIOM:  Notice  of  reporting  requirements 
submitted  for  review. 

SUMMARY:  Under  the  provisions  of  the 
Paperwork  Reduction  Act  (44  U.S.C. 
chapter  35),  agencies  are  required  to 
submit  proposed  reporting  and 
recordkeeping  requirements  to  0MB  for 
review  and  approval,  and  to  publish  a 
notice  in  the  Federal  Register  notifying 
the  public  that  the  agency  has  made 
such  a  submission. 

DATES:  Comments  should  be  submitted 
on  or  before  October  18, 1993.  If  you 
intend  to  comment  but  cannot  prepare 
comments  promptly,  please  advise  the 
OMB  Reviewer  and  the  Agency 
Clearance  Officer  before  the  deadline. 
COPIES:  Request  for  clearance  (S.F.  83). 
supporting  statement,  and  other 
documents  submitted  to  OMB  for 
review  may  be  obtained  from  the 
Agency  Clearance  Officer.  Submit 
comments  to  the  Agency  Clearance 
Officer  and  the  OMB  Reviewer 
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FOR  FURTHER  INFORMATION  CONTACT: 
Agency  Clearance  Officer:  Cleo 

Verbillis,  Small  Business 

Administration,  409  3d  Street,  SW., 

5th  Floor,  Washington.  DC  20416. 

Telephone:  (202)  205-6629. 
OMB  Reviewer  Gary  Waxman,  Office  of 

Information  and  Regulatory  Affairs. 

Office  of  Management  and  Budget, 

New  Executive  Office  Building, 

Washington,  DC  20503 
Title:  Training  Workshop  Evaluation 
Form  No.:  1591 
Frequency:  On  Occasion 
Description  of  Respondents:  Clients 

Attending  Workshops 
Annual  Responses:  40.000 


Annual  Burden:  10,000. 

Dated:  September  10, 1993. 
Cleo  Verbillis, 

Chief  Administrative  information  Branch. 
(FR  Doc.  93-22684  Filed  9-16-93;  8:45  ami 

aiUJNO  COOE  M2S-01-M 

[Application  No.  99000090] 

KOKO  Capital  Co.,  LP.;  Filing  of  an 
Application  for  a  License  Tc  Operate 
at  a  Small  Business  Investment 
Company 

Notice  is  hereby  given  of  the  filing  of 
an  application  with  the  Small  Business 


Administration  (SBA)  pursuant  to 
§  107.102  of  the  Regulations  governing 
small  business  investment  companies 
(13  CFR  107.102  (1990))  by  KOKO 
Capital  Company,  L.P,,  116  Radio 
Circle.  Mt.  Kisco,  New  York  10549,  for 
a  license  to  operate  as  a  small  business 
investment  company  (SBIC)  under  the 
Small  Business  Investment  Act  of  1958. 
as  amended,  (15  U.S.C.  et.  seq.).  and  the 
Rules  and  Regulations  promulgated 
thereunder. 

The  proposed  officers,  directors  and 
partners  of  the  Applicant  will  be  as 
follows: 


Naine 

Title  or  position 

Percent  ot 
ownership 

General  Partner 

Kisco  Capital  Corporation.  116  Radio  Circle,  Mt.  Kisco, 

New  York  10549. 
James  A.  Kotilberg.  158  Mills  Road,  Purd/s,  New  York 

10578. 
Walter  W.  Farley.  122  Etuckingham  Road.  Upper  Montclair. 

New  Jersey  07043. 
Limited  Partner: 

Jerome  Kotilberg,  Jr.,  Crow  Hill  Road,  Mt.  Kisco,  New 

York  10549. 

Genera]  Partner      

1.00 

President/Director,  Owner  of  Kisco  Capital  Corporation  (The 

Corporate  General  Partner). 
Vice  President/Director    

100.00 
0 

Limited  Partner     

99.00 

Jerome  Kohlberg,  Jr .  will  own  100 
percent  of  the  Limited  Partnership 
interest. 

The  Applicant,  a  Delaware  limited 
partnership,  is  expected  to  begin 
operations  with  $5,000,000  of  private 
capital  and  will  be  a  source  of  equity 
capital  and  long-term  loan  funds  for 
qualified  small  business  concerns.  The 
Applicant  intends  to  conduct  its 
business  activities  in  the  State  of  New 
York,  primarily  in  the  Northeast  and 
Middle  Atlantic  sections  of  the  United 
States,  and  thereafter,  throughout  the 
United  States. 

Matters  involved  in  SBA's 
consideration  of  the  Application 
include  the  general  business  reputation 
and  character  of  the  proposed  owners 
and  management,  and  the  probabiUty  of 
successful  operations  of  the  existing 
company  under  their  management 
including  profitability  and  financial 
soundness  in  accordance  with  the  Small 
Business  Investment  Act  and  the  SBA 
Rules  and  Regulations. 

Notice  is  further  given  that  any  person 
may,  not  later  than  30  days  from  the 
date  of  publication  of  this  Notice, 
submit  written  comments  on  the 
proposed  SBIC  to  the  Associate   . 
Administrator  for  Investment.  Small 
Business  Administration.  409  Tiiird 
Street,  SW..  Washington.  DC  20416. 

A  copy  of  the  Notice  shall  be 
published  in  a  newspaper  of  general 


circulation  in  New  York  State  and 
E)elaware. 

(Catalog  of  Federal  Domestic  Assistance 
Program  No.  59.011,  Small  Business 
Investment  Companies) 

Dated:  September  8. 1993. 
Wayne  S.  Foren, 

Associate  Administrator  for  Investment. 
(FR  Doc.  93-22683  Filed  »-16-93:  8:45  am] 

BILUNO  CODE  tOaS-OI-M 


DEPAFTTMENT  OF  TRANSPORTATION 

National  Highway  Traffic  Safety 
Administration 

[Doclcet  No.  93-65;  Notice  1] 

Receipt  of  Petition  for  Determination 
That  Nonconforming  1969  Volkswagen 
119  "Beetle"  Passenger  Cars  Are 
Eligible  for  Importation 

AGENCY:  National  Highway  Traffic 
Safety  Administration.  DOT. 
ACTION:  Notice  of  receipt  of  petition  for 
determination  that  nonconforming  1969 
Volkswagen  119  "Beetle"  passenger  cars 
are  eligible  for  importation. 

SUMMARY:  This  notice  announces  receipt 
by  the  National  Highway  Traffic  Safety 
Administration  (NHTSA)  of  a  petition 
for  a  determination  that  a  1969 
Volkswagen  119  "Beetle"  that  was  not 
originally  manufactured  to  comply  with 


all  applicable  Federal  motor  vehicle 
safety  standards  is  eligible  for 
importation  into  the  United  States 
because  (1)  it  is  substantially  similar  to 
a  vehicle  that  was  originally 
manufactured  for  importation  into  and 
sale  in  the  United  States  and  that  was 
certified  by  its  manufacturer  as 
complying  with  the  safety  standards, 
and  (2)  it  is  capable  of  being  readily 
modified  to  conform  to  the  standards. 

DATES:  The  closing  date  for  comments 
on  the  petition  is  October  18. 1993. 
ADDRESSES:  Comments  should  refer  to 
the  docket  number  and  notice  number, 
and  be  submitted  to:  Docket  Section, 
room  5109,  National  Highway  Traffic 
Safety  Administration.  400  Seventh 
Street.  SW..  Washington,  DC  20590. 
[Docket  hours  are  from  9:30  a.m.  to  4 
p.m.) 

FOR  FURTHER  INFORMATION  CONTACT: 
Ted  Bayler,  Office  of  Vehicle  Safety 
Compliance,  NHTSA  (202-366-5306). 

SUPPLEMENTARY  INFORMATION: 

Background 

Under  section  108(c)(3)(A)(i)  of  the 
National  Traffic  and  Motor  Vehicle 
Safety  Act  (the  Act).  15  U.S.C. 
1397(c)(3)(A)(i),  a  motor  vehicle  that 
was  not  originally  manufactured  to 
conform  to  all  applicable  Federal  motor 
vehicle  safety  standards  shall  be  refused 
admission  into  the  United  States  on  and 
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after  January  31. 1990,  unless  NHTSA 
has  determined  that  the  motor  vehicle  is 
substantially  similar  to  a  motor  vehicle 
originally  manufactured  for  importation 
into  and  sale  in  the  United  States, 
certified  under  section  114  (of  the  Act), 
and  of  the  same  model  year  as  the 
model  of  the  motor  vehicle  to  be 
compared,  and  is  capable  of  being 
readily  modified  to  conform  to  all 
applicable  Federal  motor  vehicle  safety 
standards. 

Petitions  for  eUgibihty  determinations 
may  be  submitted  by  either 
manufacturers  or  importers  who  have 
registered  with  NHTSA  pursuant  to  49 
CFR  part  592.  As  specified  in  49  CFR 
593.7,  NHTSA  publishes  notice  in  the 
Federal  Register  of  each  petition  that  it 
receives,  and  affords  interested  persons 
an  opportxmjty  to  comment  on  the 
petition.  At  the  close  of  the  comment 
period,  NHTSA  determines,  cm  the  basis 
of  the  petition  and  any  comments  that 
it  has  received,  whether  the  vehicle  is 
eligible  for  importation.  The  agency 
then  pubUshes  this  determination  in  the 
Federal  Register. 

Champagne  Imports,  Inc.  of 
Landsdale,  Pennsylvania  (Registered 
Importer  No.  R-90-009],  has  petitioned 
NHTSA  to  determine  whether  1969 
Volkswagen  119  "Beetle"  passenger  cars 
are  eUgible  for  importation  into  the 
United  States.  The  vehicle  which 
Champagne  believes  is  substantially 
similar  is  the  1969  Volkswagen  119 
"Beetle"  that  was  manufactured  for 
importation  into  and  sale  in  the  United 
States  and  certified  by  its  manufacturer, 
Volkswagenwerk  A.G..  as  conforming  to 
all  applicable  Federal  motor  vehicle 
safety  standards. 

The  petitioner  stated  that  it  carefully 
compared  the  non-U. S.  certified  version 
of  the  1969  Volkswagen  119  "Beetle"  to 
its  U.S.  certified  counterpart,  and  found 
that  the  two  vehicles  are  suiNStantially 
similar  with  respect  to  compliance  with 
most  appUcable  Federal  motor  vehicle 
safety  standards. 

Champagne  submitted  infonnation 
with  its  petition  intended  to 
demonstrate  that  the  non-U.S.  certified 
1969  Volkswagen  119  "Beetle",  as 
originally  manufactured,  conforms  to 
many  Federal  motor  vehicle  safety 
standards  in  the  same  manner  as  its  U.S. 
certified  counterpart,  or  is  capable  of 
being  readily  modified  to  conform  to 
those  standards. 

Specifically,  the  petitioner  claims  that 
the  non-U.S.  certified  1969  Volkswagen 
119  "Beetle"  is  identical  to  its  U.S. 
certified  counterpart  with  respect  to 
compliance  with  Standard  Nos.  101 
Controls  and  Displays,  102 
Transmission  Shift  Lever  Sequence 
*  *  *,\0Z  Defrosting  and  Defog^g 


Systems,  104  Windshield  Wiping  and 
Washing  Systems,  105  Hydraulic  Brake 
Systems,  106  Brake  Hoses,  107 
Reflecting  Surfaces,  109  New  Pneumatic 
Tires,  111  Rearview Mirrors,  113  Hood 
Latch  Systems.  116  Brake  Fluid,  124 
Accelerator  Control  Systems,  201 
Cfccupant  Protection  in  Interior  Impact, 
202  Head  Restraints,  203  Impact 
Protection  for  the  Driver  From  the 
Steering  Control  System,  204  Steering 
Control  Rearward  Displacement,  205 
Glazing  Materials,  206  Door  Locks  and 
Door  Retention  Components,  207 
Seating  Systems,  209  Seat  Belt 
Assemblies,  210  Seat  Belt  Assembly 
Anchorages.  211  Wheel  Nuts.  Wheel 
Discs  and  Hubcaps,  and  212  Windshield 
Mounting. 

Petitionw  also  contends  that  the  non- 
U.S.  certified  Volkswagen  119  "Beetle" 
is  capable  of  being  readily  modified  to 
meet  the  following  standards,  in  the 
manner  indicated: 

Standard  No.  108  Lamps.  Reflective 
Devices  and  Associated  Equipment:  (a) 
Installation  of  U.S.-model  headlamp 
assemblies  which  incorporate  sealed 
beam  headlamps  and  fiont  sidemarkers; 
(b)  installation  of  U.S.-model  taillamp 
assemblies  which  incorporate  rear 
sidemarkers. 

Standard  No.  110  Tire  Selection  and 
Rims:  installation  of  a  tire  information 
placard. 

Standard  No.  115  Vehicle 
Identification  Number:  installation  of  a 
VIN  plate  that  can  be  read  bom  outside 
the  left  windshield  pillar,  and  a  VIN 
reference  label  on  the  edge  of  the  door 
or  latch  post  nearest  the  driver. 

Standard  No.  208  Occupant  Crash 
Protection:  (a)  Installation  of  either  a 
U.S.-model  seat  bdt  in  the  driver's 
position  or  a  belt  w^>bing-ectuated 
microswitch  in  the  driver's  seat  belt 
retractor  to  activate  the  seat  belt 
warning  system:  (b)  inrtallation  of  an 
ignition  switch-actuated  seat  belt 
warning  lamp  and  buzzer. 

Standard  No,  301  Fuel  System 
Integrity:  installation  of  a  rollover  valve 
in  the  fiiel  tank  vent  line  between  the 
fuel  tank  and  the  evaporative  emissions 
collection  canister. 

Interested  pwsons  are  invited  to 
submit  comments  on  the  petititm 
described  above.  Comments  should  refisr 
to  the  docket  number  and  be  submitted 
to:  Docket  Section.  National  Highway 
Traffic  Safety  Administration,  room 
5109. 400  Seventh  Street,  SW.. 
Washington,  DC  20590.  It  is  reouested 
but  not  required  that  10  copies  M 
submitted. 

All  comments  received  before  the 
close  of  business  on  the  dosing  date 
indicated  above  will  be  considered,  and 
will  be  available  for  examination  in  the 


docket  at  the  above  address  both  before 
and  after  that  date.  To  the  extent 
possible,  comments  filed  after  the 
closing  date  will  also  be  considered. 
Notice  of  final  action  on  the  petition 
will  be  published  in  the  Federal 
Register  pursuant  to  the  authority 
indicated  below. 

Authority:  15  U.S.C.  1397(cM3)  (A)(i)(I)  and 
(C)(ii);  49  CFR  593.8;  delegations  of  authority 
at  49  CFR  1.50  and  501.8. 

Issued  on:  September  10, 1993. 
WilliwB  A.  Boehly. 

Associate  Administrator  for  Enforcement. 
(FR  Doc.  93-22799  Filed  9-1&-93;  8:45  am) 
BIUJNG  cooc  «10-a»-M 


Highway  Safety  Programs;  Uodel 
Specifications  for  Devices  to  Measure 
Breath  Alcohol 

AGENCY:  National  Highway  Traffic 
Safety  Administration,  DOT. 
ACTION:  Notice. 

SUMMARY:  This  notice  amends  the  Model 
Specifications  for  evidential  breath 
testing  devices  published  in  1984  and 
updates  the  list  of  conforming  products. 
Recent  trends  indicate  that  the  states  are 
lowering  the  alcohol  levels  that  indicate 
dnmk  diiiving  (e.g.,  "zero  tolerance" 
laws  for  underage  offenders)  Moreover, 
these  specifications  address  comments 
received  in  response  to  a  Department  of 
Transportation  Notice  of  Proposed 
Rulemaking  pubhshed  in  the  Federal 
Register  on  Decembo'  15, 1992  (57  FR 
59382).  The  Model  Specifications  and 
the  Conforming  Products  List  set  forth 
below  reflect  new  lower  evaluation 
thresholds  for  devices  to  measure  breath 
alcohol,  to  better  reflect  the  range  of 
critical  measurements  during  actual  use. 
DATES:  This  notice  becomes  effective 
October  18, 1993. 
FOR  FURmER  INFORMATION  CONTACT:  Ms. 

Robin  Mayer,  Office  of  Alcohol  and 
State  Programs,  NTS-21,  National 
Highway  TrafBc  Safety  Administrator, 
400  Seventh  Street,  SW.,  Washington. 
DC  20590.  Telephone  (202)  366-9825. 
SUPPIfMENTARY  MFORMATKM:  On 
December  14. 1984  (49  FR  48854).  the 
National  Highway  Traffic  Safety 
Administration  (NHTSA)  issued  a 
notice  converting  the  mandatory 
standards  for  breath  alcohol  test  devices 
(38  FR  30459)  to  Model  Specifications 
for  such  devices.  The  Notice  indicated 
that  the  Agency  would  continue  to  test 
evidential  breath  testers  (EBTs)  and 
wotild  release  its  findings  to  provide 
States  which  choose  not  to  conduct 
their  ovra  testing  vrith  adequate 
infbcmstion  upon  which  to  base  their 
purdiasing  decisions. 
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Since  publication  of  the  Model 
Specifications  in  1984  (49  FR  48855), 
States  have  been  moving  toward  a 
lowering  of  alcohol  levels  which 
indicate  drunk  driving  and  enacting 
new  laws  targeting  youthful  offenders 
(i.e.,  "zero  tolerance"  laws). 

On  December  15, 1992,  the  U.S. 
Department  of  Transportation  (DOT) 
published  Notices  of  Proposed 
Rulemaking  (NPRMs)  proposing  rules  to 
implement  the  "Omnibus 
Transportation  Employee  Testing  Act  of 
1991,"  which  requires  alcohol  testing 
programs  in  aviation,  motor  carrier,  rail, 
and  mass  transit  industries  in  the 
interest  of  public  safety.  The  Research 
and  Special  Programs  Administration 
(RSPA)  has  proposed  similar  regulations 
for  the  pipeline  industry.  In  general,  the 
proposed  rules  would  prohibit  covered 
employees  from  performing  safety- 
sensitive  functions  when  test  results 
indicate  a  breath  alcohol  concentration 
(BAG)  of  0.04  or  greater.  Slightly 
different  consequences  would  apply 
with  respect  to  an  employee  having  a 
BAG  of  0.02  or  greater  but  less  than 
0.04.  If  the  NPIUvis  are  adopted  as  final 
rules,  transportation  workers  in  safety- 
sensitive  positions  will  be  tested  at 
lower  alcohol  (commercial  motor 
vehicle  drivers  are  already  subject  to 
DWI  standards  at  ^.04). 

DOT  received  comments  in  response 
to  the  rulemaking  actions 
recommending  that  if  NHTSA's  Model 
Specifications  are  to  be  used  for  the 
transportation  workplace  alcohol  testing 
programs,  then  the  Model  Specifications 
should  be  consistent  with  the 
requirements  of  the  rules. 

m  light  of  the  trend  toward  lowering 
alcohol  levels  and  to  address  the 
comments  received  in  response  to 
DOT'S  NPRMs,  NHTSA  has  decided  to 
revise  its  Model  Specifications  by 
lowering  the  BAGs  at  which  instruments 
are  evaluated. 

Under  the  earlier  specifications,  EBTs 
were  evaluated  for  precision  and 
accuracy  at  0.000.  0.050,  0.101,  and 
0.151  BAG.  and  tests  for  operation  of  the 
devices  at  various  conditions  of 
operation  were  performed  at  0.101  BAG. 
The  Specifications  below  estabUsh 
evaluations  for  precision  and  accuracy 
at  0.000,  0.202,  0.040.  0.080,  and  0.160 
BAG.  and  evaluations  at  various 
conditions  of  operation  at  0.080.  Tests 
for  acetone  interference  will  also  be 
conducted  at  0.020  BAG.  NHTSA  is  also 
expanding  its  definition  of  alcohol  to 
better  reflect  State  laws  and  the 
capabilities  of  testing  devices. 

These  revisions  wul  assist  the  States 
and  local  conununities  by  providing  a 
centralized  qualification  test  program 
for  breath-testing  devices  designed  to 


collect  evidence  in  law  enforcement 
programs.  The  Model  Specifications  are 
not  intended  to  replace  the  current 
qualification  programs  required  in 
certain  States  for  this  equipment  or  to 
directly  regulate  the  manufacture  of 
EBTs.  However,  some  States  may  wish 
to  make  use  of  this  program  in  addition 
to  setting  their  own  requirements.  While 
the  agency  is  not  imposing  these  Model 
Specifications  on  State  and  local 
governments,  NHTSA  encourages  each 
State  to  consider  adopting  them. 

Procedures 

Testing  of  EBTs  submitted  by 
manufacturers  to  these  Model 
Specifications  will  continue  to  be 
conducted  by  the  DOT  Volpe  National 
Transportation  Systems  Genter 
(VNTSG).  Procedures  for  submitting 
instruments  for  evaluation  have  not 
changed.  Tests  will  continue  to  be 
conducted  semi-annually  or  as 
necessary.  Manufacturers  wishing  to 
submit  raTs  for  testing  must  apply  to 
NHTSA  for  a  test  date  (Office  of  Alcohol 
and  State  Programs  (OASP),  NTS-21, 
NHTSA,  400  Seventh  Street  SW.. 
Washington.  DC  20590).  Normally,  at 
least  30  days  will  be  required  from  the 
date  of  notification  until  the  test  can  be 
scheduled.  One  week  prior  to  the 
scheduled  initiation  of  the  test  program, 
the  manufacturer  will  deliver  the  device 
to  be  tested  to  VNTSC.  DTS  75.  Kendall 
Square,  Cambridge  MA  02142.  The 
manufoctiirer  shall  be  responsible  for 
ensuring  that  its  device  is  operating 
properly  and  is  in  proper  calibration.  If 
the  manufacturer  wishes  to  submit  a 
duplicate,  backup  instrument,  it  may  do 
so.  The  Operator's  Manual  and  the 
Maintenance  Manual  will  be  delivered 
with  the  EBT,  to  VNTSC,  with 
specifications  and  drawings  which  fully 
describe  the  device.  Proprietary 
information  will  be  respected.  (See  49 
GFR  part  512,  regarding  the  procedure 
by  vyhich  NHTSA  will  consider  claims 
of  confidentiaUty.) 

The  manufocturer  will  have  th^  right 
to  check  the  EBT  between  arrival  in 
Cambridge  and  the  start  of  the  test  and 
to  ensure  that  the  EBT  is  in  proper 
calibration,  but  will  have  no  access  to  it 
during  the  tests.  Any  malfunction  of  the 
EBT  which  results  in  failure  to  complete 
any  of  the  tests  satisfactorily  will  result 
in  a  finding  that  it  does  not  conform  to 
the  Model  Specifications.  If  the  EBT 
fails  to  conform,  it  may  be  resubmitted 
for  testing. 

On  the  basis  of  these  results,  NHTSA 
will  continue  to  periodically  publish  a 
Conforming  Products  List  (CPL), 
identifying  the  EBTs  that  meet  the 
performance  criteria  set  forth  in  these 
Model  Specifications. 


In  anticipation  of  the  publication  of 
this  notice  and  DOT'S  final  rules  to 
implement  the  Omnibus  Transportation 
Employee  Testing  Act  of  1991,  NHTSA 
invited  manufacturers  ciirrently  known 
to  produce  EBTs  to  submit  their 
instruments  for  evaluation  utilizing 
these  amended  specifications. 
Instruments  provided  by  the 
manufacturers  have  been  evaluated 
under  these  Model  Specifications,  and 
this  notice  includes,  as  Appendix  A,  a 
revised  GPL.  This  GPL  identifies  those 
instruments  found  to  conform  with  the 
Model  Specifications,  as  amended  by 
this  notice.  It  also  identifies  those 
instruments  that  meet  the  Model 
Specifications  detailed  in  49  FR  48854 
(December  14, 1984). 

Retesting  of  instruments  vnll  continue 
to  be  conducted  when  necessary. 
NHTSA  intends  to  modify  and  improve 
these  Model  Specifications  as  new  data 
and  improved  test  procedures  become  ' 
available.  (The  test  procedures  may  be 
altered  in  specific  instances,  if 
necessary,  to  meet  unique  design 
features  of  an  EBT.)  If  these  Model 
Specifications  are  modified,  notification 
will  be  provided  in  the  Federal 
Register.  If  NHTSA  determines  that 
retesting  to  the  modified  specification  is 
necessary,  a  manufacturer  whose 
equipment  is  listed  on  the  GPL  will  be 
notified  to  resubmit  the  equipment  for 
testing  to  the  modified  specification 
only.  Also,  if  at  any  time  a  manufacturer 
wishes  to  change  the  design  of  an  EBT 
currently  on  the  GPL.  the  manufacturer 
shall  submit  the  proposed  changes  to 
OASP  for  review.  Based  on  this  review, 
a  determination  vnU  be  made  regarding 
whether  retesting  is  required.  Guidance 
to  manufacturers  on  considerations 
governing  this  decision  is  given  in 
Appendix  B. 

OASP  will  continue  to  be  the  point  of 
contact  for  information  about 
acceptance  testing  and  field 
performance  of  equipment  already  on 
the  list.  When  it  is  available.  NHTSA 
requests  that  the  State  and  local 
agencies  provide  both  acceptance  and 
field  performance  data  to  OASP. 
Information  from  users  will  be  used  to: 

(1)  Help  NHTSA  determine  whether 
EBTs  continue  to  perform  according  to 
the  NHTSA  Model  Specifications  and 

(2)  ensure  that  field  use  does  not 
indicate  excessive  breakdown  or 
maintenance  problems. 

If  information  gathered  indicates  that 
an  instrument  on  the  CPL  is  not 
performing  in  accordance  with  the 
Model  Specifications,  NHTSA  will 
direct  VNTSC  to  conduct  a  special 
investigation.  This  study  may  include 
visits  to  users  and  additional  tests  of  the 
instrument  obtained  from  the  open 
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market.  If  the  investigation  indicates 
that  the  instruments  actually  sold  on  the 
market  are  not  meeting  the  Model 
Specifications,  then  the  manufacturers 
will  be  notified  that  the  instrument  may 
be  dropped  from  the  list.  In  this  event 
the  manufacturer  shall  have  30  days 
from  the  date  of  notification  to  reply. 
Based  on  the  VNTSC  investigation  and 
any  data  provided  by  the  manufacturer, 
NHTSA  will  decide  whether  the 
instrument  should  remain  on  the  list. 
Upon  resubmission,  the  manufacturer 
must  submit  a  statement  describing 
what  has  been  done  to  overcome  the 
problems  which  led  to  the  dropping  of 
the  instrument  in  question  from  the  list. 

This  notice  addresses  comments 
received  by  DOT  in  response  to  its 
NPRMs  on  The  Omnibus  Transportation 
Employee  Testing  Act  of  1991  pubUshed 
in  the  Federal  Register  on  December  15, 
1992.  The  changes  to  the  Model 
Specifications  for  evidential  breath 
testers  contained  in  this  notice  become 
effective  on  the  date  noted  above.  If  any 
person  believes  NHTSA  should 
reconsider  the  changes  made  in  this 
notice,  that  person  may  submit  a 
petition  for  reconsideration.  The 
petition  shall  be  submitted  to  the 
Administrator,  National  Highway 
Traffic  Safety  Administration,  400  7th 
Street.  SW..  Washington,  DC  20590.  It  is 
requested,  but  not  required,  that  10 
copies  be  submitted.  The  petition  must 
be  received  by  the  date  noted  above  and 
contain  a  brief  statement  of  the  basis  for 
the  petition.  The  statement  may  not 
exceed  15  pages  in  length,  but  necessary 
attachments  may  be  appended  to  the 
submission  without  regard  to  the  15 
page  limit.  The  filing  of  a  petition  will 
not  stay  the  effective  date  of  this  notice. 

In  accordance  with  the  foregoing,  the 
Model  Specifications  for  performance 
testing  of  EBTs  are  set  forth  below. 

Authority:  23  U.S.C.  402. 403, 408. 410; 
delegations  of  authority  at  49  CFR  1.50  and 
501. 
Michael  B.  Brownlee, 

Associate  Administrator  for  TSP. 

Model  Specifications  for  Evidential 
Breath  Testers 

1.  Purpose  and  Scope 

These  specifications  establish 
performance  criteria  and  methods  for 
testing  of  evidential  breath  testers 
(EBTs).  EBTs  measure  the  alcohol 
content  of  deep  lung  breath  samples 
with  sufficient  accuracy  for  evidential 
purposes.  These  specifications  are 
intended  primarily  for  use  in  the 
conformance  testing  of  EBTs. 

2.  Classification 
2.1    Mobility 


2.1.1  Mobile  Evidential  Breath  Testers 
EBTs  that  are  designed  to  be 

transported  to  noc-fixed  operational 
sites  in  the  field. 

2.1.2  Nonmobile  Evidential  Breath 
Testers 

ETBs  that  are  designed  to  be  operated 
at  a  fixed  location. 
2.2    Power  Source 

2.2.1  Battery  Powered  Evidential 
Breath  Testers 

ETBs  that  are  powered  by  batteries. 

2.2.2  AC  Powered  Evidential  Breath 
Testers 

ETBs  that  are  powered  from  the  AC 
power  lines. 

3.  Definitions 

3.1  Alcohol — The  intoxicating  agent  in 
beverage  alcohol,  ethyl  alcohol  or 
other  low  molecular  weight  alcohols 
including  methyl  or  isopropyl 
alcohol. 

3.2  BAG,  BrAC— Blood  alcohol 
concentration:  grams  of  alcohol  per 
100  milliliters  blood  or  grams  of 
alcohol  per  210  liters  of  breath  in 
accordance  with  the  Uniform  Vehicle 
Code,  Section  ll-903(a)(5).i  BrAC  is 
often  used  to  indicate  that  the 
measurement  is  a  breath 
measurement.  In  these  Model 
Specifications,  concentration  units  of 
test  samples  are  referred  to  as  BAC 
imits  and  are  grams  of  alcohol  per  210 
liters  of  air. 

3.3  Conformance  Tests 
Tests  performed  to  check  the 

compUance  of  a  product  with  these 
specifications. 

3.4  Standard  £)eviation 

An  indication  of  measurement 
precision  of  the  EBT  in  a  test,  expressed 
as  follows: 

Standard  deviabon=ISum  (Xi-XJ»/(N-l)]Vi 
where  Xi=a  sing'e  measurement  result 
XiD=the  average  of  the  measurements 
Nsthe  number  of  measurements  made  in  the 
test. 

3.5  Systematic  Error 

An  indication  of  the  accuracy  of  the 
ETB  in  a  test. 

Systematic  error=l(Xm-test  BAQ/test  BAC] 
100 

3.6  Calibrating  Unit  (CU) 

A  device  that  produces  an  alcohol-in- 
air  test  sample  of  known  concentration 
that  meets  the  Model  Specifications  for 
Calibrating  Units  (49  FR  48865). 

3.7  BASS 

Breath  Alcohol  Sample  Simulator.  A 
device  which  provides  an  alcohol-in-air 


test  sample  with  known  and  adjustable 
alcohol  concentration  profile,  flow  rate, 
and  air  composition  at  34°  centigrade. 
(See  NBS  Special  Publication  480-41, 
July  1981 » for  a  description  of  a  BASS 
unit  suitable  for  use  in  Test  4.) 

4.  Test  Methods  and  Requirements 

Each  of  the  tests  below  requires  10 
measurements  to  three  decimal  places 
made  at  0.080  BAC  or  other  specified 
BAC  using  the  ETB  being  evaluated. 
Procedures  specified  by  the 
manufacturer  will  be  followed.  Unless 
otherwise  specified,  the  tests  will  be 
performed  in  the  absence  of  drafts  and 
at  prevailing  normal  laboratory 
temperature,  humidity,  and  barometric 
pressure.  Ethyl  alcohol  will  be  used  to 
prepare  the  test  samples  in  this  Model 
Specifications.  A  CU  of  the  type  which 
uses  aqueous  alcohol  solutions 
thermostated  at  34°  C  and  a  ratio  of 
headspace  concentration  to  liquid 
concentration  of  0.000393  (see  49  FR 
48865)  will  be  used  to  provide  the  BAC 
samples.  The  CU  shall  be  capable  of 
delivering  10  complete  vapor  samples 
with  alcohol  depletion  of  not  more  than 
1%.  Human  breath  will  be  used  to  drive 
the  CU.  (For  Test  4,  the  BASS  device 
will  be  used.)  Performance  requirements 
are  indicated  in  square  brackets. 
[SE=systematic  error,  SD=standard 
deviation]. 

4.1  Test  1  Precision  and  Accuracy. 
Test  at  each  specified  BAC. 

Test  1.1:  0.020  BAC  [SE$  ±0.005  BAC; 

SD<0.0042] 
Test  1.2:  0.040  BAC  [SE$  ±0.005  BAC; 

SD<0.0042] 
Test  1.3;  0.080  BAC  [SES  ±0.005  BAC; 

SD<0.0042] 
Test  1.4:  0.160  BAC  (SE<  ±0.008  BAC; 

SD^O.00421 

The  following  test  is  information  for 
potential  users  only. 

There  is  no  performance  requirement. 
Test  1.5:  0.300  BAC. 

4.2  Test  2.  Acetone  Interference. 
Test  at  0.020  BAC  with  the  specified 

amount  of  acetone  added  to  the  CU 
solution. 3  Replace  the  solution  if 
acetone  depletion  is  indicated  during 
the  test.  [SES  ±0.005  BAC;  SD<0.0042l 
Test  2.1:  70  microliters  acetone  per  500 

ml  solution. 
Test  2.2: 115  microliters  acetone  per  500 

ml  solution. 

4.3  Test  3.  Blank  Reading. 


I  Available  from  National  CommittM  on  Unifbnn 
Traffic  Laws  and  Ordinances,  405  Church  Street, 
Ewuton.  IL  60201. 


>  Available  &om  Superintendent  of  Documents, 
U.S.  Government  Printing  Office.  Washington.  DC 
20402. 

3  The  amounts  of  acetone  have  been  specified  on 
the  basis  of  an  experimentally  determined  water  to 
air  partition  factor  of  365  to  1  at  34'  C  to  yield  a 
sample  of  acetone  in  air  at  concentrations  of  0.3  mg/ 
1  and  O.S  mgA. 
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Test  at  0.000  BAC  The  tester  shall  use 
his  or  her  own  breath  for  this  test  and 
he  or  she  r^ay  no(  consume  alcohol  for 
a  period  u.'  48  hours  prior  to  this  test  or 
smoke  for  a  period  of  20  minutes  prior 
to  this  test.  The  tester  shall  verify  that 
the  volume  of  each  breath  sample 
delivered  is  at  least  two  liters.  |SE< 
±0.005  BAC  with  no  single  result  greater 
than  0.005  BAC|. 
4.4    Test  4.  Breath  Sampling  (Alternate 

test  in  Ap|)endix  C  may  be  u-sed). 

Prepare  the  BASS  solutions  so  that 
the  BAC  of  each  of  the  three  segments 
of  the  simulated  breath  sample  increases 
from  0.048,  to  0.072.  to  0.080.  Use 
compressed  breathing  air  to  drive  the 
samples,  if  the  EBT  is  sensitive  to 
carbon  dioxide  at  concentrations  found 
in. human  breath  (5%).  the  driver  gas 
will  contain  this  gas  at  that 
concentration.  Use  a  spirometer  to 
measure  sample  volumes  and,  if 
necessary,  place  the  EBT  in  a  glove  box 
to  make  t.^'-t  measurement.  Perform 
three  tests  .it  each  of  the  following 
volume-time  combinations  ISE<  ±0.005 
BAQ  SD<0.00421 


Test  4.1  

Test  4.2  .._.. 
Test  4.3 


Volume  o« 
each  seg- 
ment fli- 
ters) 


Time  ot 
each  seg- 
ment 
(seconds) 


3.3 
2 

4 


4.5  Test  5.  Input  Power. 

If  the  EBT  is  powered  by  nominal 
voltages  of  120  volts  AC  or  12  volts  DC. 
condition  the  device  for  one  half  hour 
at  the  appropriate  input  voltage 
specified  below,  then  test  at  that 
vohage.  Monitor  the  input  power  with 
a  voltmeter  accurate  to  ±2%  of  full  scale 
in  the  range  used  and  readjust  the 
voltage,  if  necessary.  iSE<  ±0.005  BAG; 
SD<0.004.i 

Test  5.1: 108  VAC 
Test  5.2:  123  VAC 
Test  5.3:  11  VDC 
Test  5.4:  15  VDC 

4.6  Test  6.  Ambient  Temperature. 
Use  a  temperature  chamber 

controllable  to  ±1»C  Soak  the  EBT  at  the 
specified  temperature  for  1  hour  before 
each  test,  then  test  at  that  temperature 
|SE<  ±0.005  BAC;  SDSO.0042). 
Test  6.1:  20^ 
Test  6.2:  30'C 

The  following  portion  of  Test  6  is 
applicable  to  hand  held  EBTs  and  is  for 
information  to  potential  users  only. 
Soak  hand-held  EBT  at  specified 
temperature  for  one  hour  before  each 
test,  then  test  at  that  temperature. 
Operate  the  CU  outside  of  the 


temperature  chamber,  if  necessary,  to 

ensure  that  it  remains  at  normal 

operating  temperature.  There  is  no 

performance  requirement. 

Test  6.3:  lO'C 

Test  6.4:35''C 

4.7  Test  7.  Vibration  Stability. 

Use  a  programmable  shake  table  with 
sufficient  power  to  drive  the  vireight  of 
the  EBT  to  be  tested.  Through  each  of 
its  three  major  axes,  subject  the  EBT  to 
simple  harmonic  motion  of  the  speciffed 
amplitude  and  frequency.  Sweep 
through  each  frequency  range  in  2.5 
minutes,  then  reverse  sweep  to  the 
starting  frequency  in  2.5  minutes.  After 
vibration,  test  the  EBT.  |SE<  ±0.005 
BAC;  SD<0.0042| 


Frequency  range  (Hertz) 

AmpMude 

(inches, 

peak  to 

peak) 

10  to  30  „ „ „.. 

30  to  60 „ 

.030 
.015 

4  8  Test  8. 

Electrical  Safety  Inspection.  Examine 
the  EIBT  for  protection  of  the  operator 
and  person  being  tested  from  electrical 
shock.  Examine  for  proper  use  of  input 
power  fuses,  and  verify  that  there  are  no 
exposed  male  connectors  or  conducting 
surfaces  at  high  potential.  Determine 
that  overheating  does  not  occur  during 
operation  and  that  fire  hazards  do  not 
exist. 

Appendix  A— C0NF0RMih4G  Proo- 
ucrrs  List  of  Evidential  Breath 
Measurement  Devices 


Manufacturer  and 
model 

AlcotK)!  Counter- 
measures  System, 
Inc..  Port  Huron.  Ml; 
Alert  J3AD*  

BAC  Systems.  Inc.. 
Ontario.  Canada: 
Breath  Analysis 
Computer*  „. 

CAMEC  Ltd..  North 
Shields,  Tyne  and 
Ware,  England: 
IR  Breath  Analyzer* 

CMI.  Inc.,  Owensdsoro, 
KY: 

Intoxiiyzet  Mod^b 

200 

1400 

4011* 

401 1A*  

401  IAS*  .„ 

4011AS-A*  ....„ 

4011AS-AQ* 

4011  AW* 

4011A27-10100'  .... 

4011A27-10100with 

filter*  


Motxie 


X 
X 
X 
X 
X 
X 
X 
X 
X 


Nonmobile 


X 
X 
X 
X 
X 
X 
X 
X 
X 


Appendix  A— Conforming  Prod- 
ucts List  of  Evidential  Breath 
Measurement  Devices— Contin- 
ued 


Maruitacturer  and 
model 

5000* 

5000  (w/Cai.  V^xx 
Re-Circ.)* 

5000  (w/3/8"  ID 
Hose  option)'  

5C00CD  „ 

5000  (CAL  DOJ)  *  .... 

5000VA _ 

PAC1200*  

S-D2- 

Decatof  Electrorws, 

Decatof.  IL: 

Alco-Tectof  iDodel 

500*  

Intoximeters.  Inc.,  SL 

Louis,  MO: 

Photo  Electnc  Inlox- 
imeter*  

GC  Intoximeter  MK 
II*  

GC  Intoximeter  MK 
IV* 

Auto  Intoximeter*  .... 
Intoximeter  Model: 

3000* „. 

3000  (rev  81)*  

3000  (rev  82)*  

3000  (rewB2A)*  

3000  (rev  B2A)  w/ 
FM  option* 

3000  (Fuel  Ce«)  * 

3000  D*  

3000  DFC* 

Ateomonitor'  

Alco-Sensor  Ul  

Alco-Sensor  IV 

RBT  III  „ 

BRT  lll-A 

RBT  IV  _.. 

Komyo  Kitagawa, 

Kogyo.  K.K.: 

Alcolyzef  DPA-2*  ... 

Breath  Alcohol  Meter 

PAM  lOlB* 

Life-Loc,  Inc..  Wtteat 

Ridge.  CO: 

PBA3000-P*  

Lion  Latx)ratories.  Ltd.. 

CardtK.  Wales,  UK: 

Alcolmeter  Model: 

AE-D1 *  

SD-2* 

EBA*  

Auto- Alcolmeter*  

Luckey  Laboratories. 

San  Bemadino.  CA: 
Alco-Anafyzer  Modek 

1000* 

2000* „... 

National  Draeger.  Inc., 

Pittst5urgh.  PA: 
Alcotest  Model: 

7010* 

7110*  

7410*  

Breattialzyer  Model: 

900* 


Motxie 


X 
X 
X 
X 
X 
X 


X 
X 

X 
X 
X 
X 

X 
X 
X 
X 

X 
X 
X 
X 
X 


X 

X 


X 
X 
X 


X 
X 
X 
X 


NorvnoMe 


X 
X 
X 
X 
X 
X 


X 

X 

X 
X 
X 
X 

X 
X 
X 
X 
X 
X 
X 
X 
X 
X 


X 
X 


X 
X 
X 
X 


X 
X 


X 
X 
X 
X 
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Appendix  A— Conforming  Prod- 
ucts List  of  Evidential  Breath 
Measurement  Devices— Contin- 
ued 


Manufacturer  and 
model 

Mobile 

Nonmobile 

900A*  

X 

X    • 

900BG*  

X 

X 

National  Patent  Analyt- 

ical Systems,  Inc., 

Mansfield.  OH: 

BAG  DataMaster2  ... 

X 

X 

BAC  DataMaster- 

Transportat)le 

X 

X 

Omicron  Systems, 

Palo  Alto,  CA: 

Intoxilyzer  Model: 

4011  * 

X 
X 

X 

4011AW* 

X 

Plus  4  Engineering, 

Minturn,  CO: 

5000  Plus4*  

X 

X 

Siemans-Allis,  Cherry 

Hill,  NJ: 

Alcomat* 

X 

X 

Alcomat  F*  

X 

X 

Smith  and  Wesson 

Electronics,  Spnng- 

fiekj,  MA: 

Breathalyzer  Model: 

900" 

X 

X 

900A*  

X 
X 
X 

X 

1000* 

X 

2000* 

X 

2000  (non-Humidity 

Sensor)*  

X 

X 

Stephenson  Corp.: 

Breathalyzer  900  *  ... 

X 

X 

U.S.  Alcohol  Testing, 

lnc./Protection  De- 

vices, Inc.,  Rancho 

Cucamonga,  CA: 

Alco-Analyzer  1000  . 

X 

Alco-Analyzer  2000  . 
Alco-Analyzer  2100  . 

X 

X 

X 

Verax  Systems.  Inc.. 

Fairport  NY: 

BAC  Verifier* 

X 

X 

BAC  Verifier 

Datamasfer*  

X 

X 

BAC  Verifier 

Datamaster  II  *  

X 

X 

(23  U.S.C.  402;  dele- 

gations of  authority 

at  49  CFR  1.50  and 

501.8 

'Instruments  martced  with  an  asterisk  (*) 
meet  ttie  Model  Specifications  detailed  in  49 
FR  48854  (Decemt)er  14.  1984)  (i.e., 
instruments  tested  at  0.000,  0.050,  0.1 01,  and 
0.151  BAC.)  Instruments  not  mar1<ed  with  an 
asterisk  meet  the  Model  Specifications 
detailed  in  this  rwtice  (i.e.,  instruments  tested 
at  0.000,  0.020,  0.040,  0.080,  and  0.160 
BAC.) 


Appendix  A— Conforming  Prod- 
ucts List  of  Evidential  Breath 
Measurement  Devices— Contin- 
ued 


Manufacturer  and 
model 


MotMie 


NonmotMie 


1  During  this  reporting  period,  Intoximeters, 
Inc.  provided  VNTSC  a  rnodified  Atoorrxinilor. 
the  "AtoorTX)nitor  CC",  for  evaluation.  In 
addition  to  a  redesigned  cabir^t,  a  function 
has  been  added  to  permit  the  user  to  alter 
program  sequencing  arxj  pnnting  options  via  a 
desk-top  computer.  Because  these 
modifications  do  r>ot  affect  precision  or 
accuracy,  and  since  it  is  essentially  tfie  same 
as  tt>e  approved  device,  the  "Ateonwnitor  CC" 
does  not  require  a  separate  listing  on  the 
CPL. 

^Durinq  this  reporting  penod,  Natk>nal 
Patent  Analytical  Systems,  Inc.,  provided 
VNTSC  with  a  BAC  DataMaster  having  an 
internal  keytx)ard.  The  addition  of  a  keytxwrd, 
wfiether  internal  or  external,  does  not  affect 
precision  arxj  accuracy  and  does  not  require  a 
separate  listing  on  the  CPL.  Therefore  tfie 
model  designation  "BAC  DataMaster",  for  Vt\e 
purposes  of  the  CPL,  includes  all  such 
insttTjments,  whether  or  rx)t  they  have  a 
keyboard. 

Appendix  B — Guidelines  for  Re-testing 
ofModifiedEBT 

Manufacturers  contemplating 
revisions  to  an  EBT  which  is  currently 
listed  on  the  Conforming  Products  List 
(CPL)  are  advised  that  the  revision  may 
affect  the  status  of  the  device  on  the 
CPL.  It  may  or  may  not  be  necessary  to 
retest  the  revised  EBT.  The 
manufacturer  should  inform  NHTSA  of 
the  contemplated  change  so  that  a 
judgment  can  be  made.  The  following 
lists  the  type  of  information  NHTSA 
uses  in  determining  the  necessity  to 
retest  an  instrument,  and  is  provided  as 
guidance  to  manufacturers: 

•  Manufacturer  and  Model  Name. 

•  Nature  and  reason  for  change. 

•  Scope  of  change  (e.g.,  will  existing 
devices  be  retrofitted?  Will  the  change 
apply  to  some  users  but  not  others?). 

••  Will  the  change  affect  performance 
of  the  device  as  regards  the  Model 
Specifications?  (Precision  and  accuracy, 
acetone  interference,  blank  reading, 
linearity,  sampling  efficiency,  low  or 
high  temperature  operation,  low  or  high 
input  power  operation,  mobile 
operation,  electrical  safety). 

•  Will  the  change  alter  performance 
with  regard  to  the  possibility  of 
chemical  or  electrical  interference  or 
unusually  high  relative  humidity? 

•  How  will  the  changes  be 
documented  for  the  benefit  of  the  user? 
(e.g.,  will  the  changes  be  documented  in 
service  bulletins  and/or  service 
manuals?  If  not,  why  not?). 

If  necessary  for  clarity,  drawings  of 
the  current  and  changed  device  may 


also  be  helpful  in  NHTSA's 
deliberations. 

If,  upon  review  of  information 
provided  by  a  manufacturer,  it  is 
determined  that  re-testing  is  not 
warranted,  a  statement  to  that  effect  will 
be  included  in  the  next  scheduled  CPL 
update. 

Appendix  C — Alternate  Breath 
Sampling  Test 

Select  eight  human  subjects  who  are 
in  good  health.  Their  oral  temperatures 
prior  to  the  start  of  testing  shall  be 
between  97.0°F  and  gg.S'F. 

Divide  the  subjects  into  two  groups  of 
four.  The  target  BAC  range  for  group  1 
shall  be  from  0.04  to  0.10.  The  target 
BAC  range  for  group  2  shall  be  from 
0.10  to  0.20.  In  order  to  obtain  a 
distribution  of  BACs,  each  subject  shall 
be  given  a  different  amount  of  alcohol 
to  drink.  As  a  rough  guide  to  dose  vs. 
peak  resultant  BAC,  and  based  on 
ingestion  of  a  100  proof  beverage,  a 
body  weight  of  160  lbs.,  and  a  2  hour 
drinking  period,  3  oz.  of  beverage 
should  produce  a  BAC  of  0.04;  6  oz. 
should  produce  a  BAC  of  0.10;  and  8  oz. 
should  produce  a  BAC  of  0.15. 

Blooa  samples  taken  shall  be  either 
from  a  vein  in  the  arm*  or  from 
capillaries  in  the  fingertip.  Non- 
alcoholic swabs  shall  be  used  to  prepare 
the  skin  surface.  If  fingertip  blood  is  to 
be  taken,  a  90-minute  waiting  period 
will  be  observed  before  beginning  breath 
sample  testing  and  if  venous  blood  is  to 
be  taken,  a  120-minute  period  will  be 
observed.  No  subject  may  smoke  during 
the  20-minute  period  before  testing 
begins. 

Use  the  EBT  to  measure  the  subject's 
breath,  then  take  a  blood  sample,  then 
measure  the  subject's  breath  again. 
Allow  no  more  than  five  minutes 
between  the  taking  of  the  first  and 
second  breath  sample. 

The  blood  samples  shall  be  analyzed 
within  72  hours  of  being  taken  and  at 
least  two  alcohol  determinations  shall 
be  made  on  each  sample.  A  reference 
sample  of  known  BAC  in  the  range  0.05 
to  0.15  shall  be  prepared  by  the 
analyzing  laboratory.  Five 
determinations  of  the  reference  sample 
shall  be  made  concurrently  with  the 
analysis  of  the  human  subject  blood 
samples.  The  SD  of  the  reference  sample 
analysis  shall  not  exceed  0.005  BAC  and 
the  SE  shall  not  exceed  ±5%  of  the 
known  BAC. 

Calculate  the  average  blood  result  and 
the  average  breath  result  for  each 
subject.  Label  each  average  blood  result 
Xi  (i=l  to  8  for  each  of  the  subjects,  in 
ascending  order  of  BAC).  For  each  such 
result  X„  label  the  companion  average 
breath  result  Yj. 
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Calculate  Xm.  the  average  of  the  three 
highest  blood  results,  and  Xt,.  the  three 
lowest.  For  the  three  highest  blood 
results,  and  for  the  three  lowest  blood 
results,  calculate  the  companion 
averages  of  the  breath  results,  Yh  and 
Yl. 

Calculate  Xm.  the  average  of  the  eight 
blood  results,  and  Ym.  the  average  of  the 
eight  breath  results. 


On  graph  p«p«r.  plot  the  points 
correspooding  to  (Xm.  Ym).  (Xh.  Yh). 
(Xl.  Yl),  and  the  ei^t  points  UQ.  YJ. 

Draw  a  straight  line,  the  blood-breath 
correlation  line,  through  the  point  (Xm. 
Ym)  and  parallel  to  the  line  ioining  the 
points  (Xl,  YJ  and  (Xh.  Yh). 

At  X=t).100  on  the  blood-breath 
correlation  line,  mark  points  on  the 
perpendicular  at  Y3-O1.O2O  and  another 
at  Y=-f  0.020.  Draw  a  hna  through  each 
of  these  points,  the  negative  bias  and 


positive  bias  lines,  parallel  to  the  blood- 
breath  carrelation  line.  Raquirements: 

1.  The  value  on  the  Y  axis  which 
corresponds  to  the  point  X=0.100  shall 
lie  at  or  between  0.080  and  0.100. 

2.  At  least  seven  of  the  eight  averaged 
breath  results  shall  lie  within  the  area 
between  the  positive  and  negative  bias 
lines. 

(PR  Doc.  93-22792  Filed  9-1S-93;  11:52  am) 
BNXWO  CODE  «10-6*-« 
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Vol.  58.  No.  179 

Friday.  September  17.  1993 


This  section  of  the  FEDERAL  REGiSTER 
contains  notices  of  meetings  published  under 
the  "Government  in  the  Sunshine  Acf'  (Pub 
L.  94-409)  5  U.S.C.  552b(e)(3). 


U.S.  CONSUMER  PRODUCT  SAFETY 

COMMISSION 

DATE  AND  TIME:  Tuesday,  September  21, 

1993  10:00  a.m. 

LOCATION:  Room  556,  Westwood 

Towers.  5401  Westbard  Avenue. 

Bethesda,  Maryland. 

STATUS: 

Open  to  the  Public 

Matters  to  be  considered 

1  Pride  in  Public  Service 

The  Commission  will  present  the  Pride  in 
Public  Service  Award  to  September's 
recipient. 

2  Voluntary  Standards/International  Affairs 
Activities 

The  Staff  will  brief  the  Commission  on 
voluntary  standards  and  international  affairs 
activities  carried  out  by  staff  during  the  first 
half  of  calendar  year  1993. 

For  a  recorded  message  containing  the 
latest  agenda  information,  call  (301) 
504-0709. 

CONTACT  PERSON  FOR  ADDITIONAL 
INFORMATION:  Sheldon  D.  Butts,  Office  of 
the  Secretary,  5401  Westbard  Ave., 
Bethesda,  MD  20207  (301)  504-0800. 

Dated ;  September  1 4 , 1 993 . 
Sheldon  D.  Butts, 
Deputy  Secretary. 
[PR  Doc.  93-22938  Filed  9-15-93;  1:42  pmj 

BILUNG  CODE  6355-01-M 

U.S.  CONSUMER  PRODUCT  SAFETY 

COMMISSION 

DATE  AND  TIME:  Thursday,  September  23, 

1993.10:00  a.m. 

LOCATION:  Room  556,  Westwood 

Towers,  5401  Westbard  Avenue. 

Bethesda,  Maryland. 

STATUS: 

Closed  to  the  Public 

Matter  to  be  Considered 

Compliance  Status  Report 

The  staff  will  brief  the  Commission  on  the 
status  of  various  compliance  matters. 

For  a  recorded  message  containing  the 
latest  agenda  information,  call  (301) 
504-0709. 

CONTACT  PERSON  FOR  ADDITIONAL 
INFORMATION:  Sheldon  D.  Butts,  Office  of 


the  Secretary,  5401  Westbard  Ave.. 
Bethesda.  MD  20207  (301)  504-0800. 

Dated:  September  14, 1993 
Sheldon  D.  Butts,  | 

Deputy  Secretary 

[FR  Doc.  93-22939  Filed  9-15-93;  1:42  pm) 
BILUNG  CODE  635S-01-M         ! 

FEDERAL  DEPOSIT  INSURANCE 
CORPORATION 

Notice  of  Agency  Meeting 

Pursuant  to  the  provisions  of  the 
"Government  in  the  Sunshine  Act"  (5 
U.S.C.  552b),  notice  is  hereby  given  that 
at  3:40  p.m.  on  Tuesday,  September  14, 
1993,  the  Board  of  Directors  of  the 
Federal  Deposit  Insurance  Corporation 
met  in  closed  session  to  consider  the 
following: 

Reports  of  the  Office  of  Inspector  General 

Matters  relating  to  the  probable  failure  of 
certain  insured  depository  institutions 

Recommendation  relating  to  the  cross- 
guaranty  provisions  of  the  Federal  Deposit 
Insurance  Act. 

Recotranendation  concerning  an 
administrative  enforcement  proceeding. 

Application  of  First  Hawaiian  Bank, 
Honolulu,  Hawaii,  for  consent  to  temporarily 
relocate  its  main  office  from  161  SouUi  King 
Street  to  1132  Bishop  Street,  both  sites 
within  Honolulu,  Hawaii,  and  to  return  to  the 
South  King  Street  location  upon  completion 
of  construction  of  a  new  banking  facility. 

In  calling  the  meeting,  the  Board 
determined,  on  motion  of  Director 
Eugene  A.  Ludwig  (Comptroller  of  the 
Currency),  seconded  by  Mr.  John  F. 
Downey,  acting  in  the  place  and  stead 
of  Director  Jonathan  L,  Fiechter  (Acting 
Director.  Office  of  Thrift  Supervision), 
concurred  in  by  Acting  Chairman 
Andrew  C.  Hove,  Jr..  that  Corporation 
business  required  its  consideration  of 
the  matters  on  less  than  seven  days' 
notice  to  the  pubUc;  that  no  earlier 
notice  of  the  meeting  was  practicable; 
that  the  public  interest  did  not  require 
consideration  of  the  matters  in  a 
meeting  open  to  public  observation;  and 
that  the  matters  could  be  considered  in 
a  closed  meeting  by  authority  of 
subsections  (c)(2).  (c)(6).  (c)(8). 
(c)(9)(A){ii),  and  (c)(9i(B)  of  the 
"Government  in  the  Sunshine  Act"  (5 
U.S.C.  552b  (c)(2).  (c)(6).  (c)(8).  (c)(9) 
(A)(ii),  and  (c)(9)  (B)). 

The  meeting  was  held  in  the  Board 
Room  of  the  FDIC  Building  located  at 
550— 17th  Street,  NW..  Washington.  DC. 

Dated:  September  15, 1993. 


Federal  Deposit  Insurance  Corporation 

Robert  E.  Feldman. 

Deputy  Execu  tive  Secretary. 

(FR  Doc.  93-22937  Filed  9-15-93;  1:32  pml 

BILLING  CODE  e714-01-M 

FEDERAL  HOUSING  RNANCE  BOARD 
TIME  AND  DATE:  10:00  a.m.,  Wednesday. 
September  22, 1993. 
PLACE:  Board  Room  Second  Floor, 
Federal  Housing  Finance  Board,  1777  F 
Street,  N.W..  Washmgton.  DC  20006. 
STATUS:  Parts  of  this  meeting  will  be 
open  to  the  public.  The  rest  of  the 
meeting  will  be  closed  to  the  public. 
MATTERS  TO  BE  CONSIDERED 

Portions  Open  to  the  Public:  The 
Board  will  consider  the  following: 

1.  FHLBank  System  Reports 

A.  Monthly  Financial  Report 

B.  Monthly  Membership  Report 

2.  Affordable  Housing  Program  (AHP) 

A.  AHP  Second  Round  Applications 

B.  AHP  Award  Modifications 

3.  Modification  of  Definition  of  "Deposits  in 

Banks  or  Trust  Companies" 
4  Proposed  Revision  to  the  Finance  Board's 
Private  Sector  Adjustment  Factor 
("PSAF")  Methodology 

Portions  closed  to  the  Public:  The 

Board  will  consider  the  following: 

1.  Approval  of  the  August  Board  Minutes 

2.  FHLBank  Use  of  the  Borrowing  Capacit>' 

Available  Under  the  20:1  Leverage  Rule 
3  REFCorp  Mitigation  and  Proposed 

Revisions  to  the  Financial  Management 
Policy 

4.  1994  Preliminary  FHLBank  System  Budget 

5.  FHLBank  Presidents'  Compensation  Plan— 

1994 

6.  Board  Management  Issues 

The  above  matters  are  exempt  under 
one  or  more  of  section  552b(c)(6)  and 
(9)(A)  and  (B)  of  title  5  of  the  United 
States  Code. 

CONTACT  PERSON  FOR  MORE  INFORMATION: 
Elaine  L.  Baker,  Executive  Secretary  to 
the  Board.  (202)  408-2837. 
Philip  L.  Conover. 
Managing  Director. 

[FR  Doc.  93-22922  Filed  9-15-93;  1:29  pm) 
BILLING  CODE  e72S-01-M 

BOARD  OF  GOVERNORS  OF  THE  FEDERAL 

RESERVE  SYSTEM 

TIME  AND  DATE:  10:00  a.m.,  Thursday, 

September  23, 1993. 

PLACE:  Maniner  S.  Eccles  Federal 

Reserve  Board  Building,  C  Street 

entrance  between  20th  and  21st  Streets, 

NW..  Washington.  DC  20551. 


I 

f 
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«TATU8:  Closed. 

MATTERS  TO  BE  CONSIDERED: 

1.  Personnel  actions  (appointments, 
promotions,  assignments,  reassignments,  and 
salary  actions)  involving  individual  Federal 
Reserve  System  employees. 

2.  Any  items  carried  forward  from  a 
previously  announced  meeting. 


CONTACT  PERSON  FOR  MORE  INFORMATION: 
Mr.  Joseph  R.  Coyne,  Assistant  to  the 
Board;  (202)  452-3204.  You  may  call 
(202)  452-3207,  beginning  at 
approximately  5  p.m.  two  business  days 
before  this  meeting,  for  a  recorded 
annotmcement  of  bank  and  bank 


holding  company  applications 
scheduled  for  the  meeting. 

Dated:  September  15, 1993. 
Jennifer  J.  Johnson, 
Associate  Secretary  of  the  Board. 
[FR  Doc.  93-22965  Filed  9-15-93;  2:53  am] 
MLLMQ  cooe  ti10-01-P 
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This  section  of  the  FEDERAL  REGISTER 
contains  editorial  corrections  of  previously 
published  Presidential,  Rule,  Proposed  Rule, 
and  Notice  documents.  These  corrections  are 
prepared  by  the  Office  of  the  Federtd 
Register.  Agency  prepared  corrections  are 
issued  as  signed  docunients  and  appear  in 
the  appropriate  document  categories 
elsewhere  in  the  issue. 


DEPARTMENT  OF  THE  INTERIOR 

Bureau  of  Land  Management 
[OR-943-2300-02;  GP3-357;  OR-44583] 

Order  Providing  for  Opening  of  Lands; 
Oregon 

Correction 

In  notice  document  93-21474 
appearing  on  page  46986  in  the  issue  of 


Friday,  September  3, 1993,  make  the 
following  corrections: 

1.  In  the  first  column,  imder 
Willamette  Meridian,  in  T.  35  S.,  R.  24 
E..  in  Sec.  14,  insert ";"  after  "SEVi". 

2.  In  the  same  colimm,  in  the  same  T. 
and  R.,  in  Sec.  24.  "NWV4SWV4:" 
should  read  "NWV«NWV4;". 

3.  In  the  same  column,  in  T.  35  S.,  R. 
25  E.,  in  Sec.  17,  remove  "lots". 

4.  In  the  second  column,  in  T.  36  S.. 
R.  24  E.,  in  Sec.  1,  in  the  second  line, 
"expecting"  should  read  "excepting". 

5.  In  the  same  column,  imder 
Willamette  Meridian,  in  T.  36  S.,  R.  25 
E.,  in  Sec.  8.  remove  "lots". 

BiLLMacooe  1SO»«1-0 


DEPARTMENT  OF  THE  INTERIOR 
Bureau  of  Land  Management 

(OR-943-2300-02;  GP3-344;  OR-45118] 

Order  Providing  for  Opening  of  Lands; 
Oregon 

Correction 

In  notice  document  93-21476 
begiiming  on  page  46986  in  the  issue  of 
Friday,  September  3, 1993,  make  the 
following  correction: 

On  page  46987,  in  the  first  column,  in 
T.  35  S.,  R.  33  E.,  in  Sec.  27,  in  the 
second  line.  "SEV4NWV4."  should  read 
"SWV4NWV4,". 

BIUMG  CODE  1S06-01-O 


i 


Friday 

September  17,  1993 


I     S      J 


Part  II 


a  a 


Department  of 
Housing  and  Urban 
Development 

Office  of  the  Assistant  Secretary  for 
Community  Planning  and  Development 
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DEPARTMENT  OF  HOUSING  AND 
URBAN  DEVELOPMENT 

Office  of  the  Assistant  Secretary  for 
Community  Planning  and 
Development 

[Docket  No.  N-93-3659:  FR-3540-N-01] 

Funding  Availability  for  HIstorlcalty 
Black  Colleges  and  Universities 
Program 

AGENCY:  Office  of  the  Assistant 
Secretary  for  Community  Planning  and 
Development,  HLTD. 

ACTION:  Notice  of  Funding  Availability 
(NOFA)  for  Fiscal  Year  (FY)  1993. 

SUMMARY:  This  NOFA  announces  up  to 
$4.5  million  of  FY  1993  funding  for  the 
Historically  Black  Colleges  and 
Universities  (HBCU)  Program  plus  any 
recaptured  funds  from  prior 
appropriations.  In  the  body  of  this 
document  is  information  concerning  the 
following: 

a.  The  purpose  of  the  NOFA  and 
information  regarding  available 
amounts,  objectives,  eligibility  and 
selection  criteria; 

b.  Application  processing,  including 
how  and  when  to  apply  and  how 
selections  will  be  made;  and 

c.  A  checklist  of  steps  and  exhibits 
involved  in  the  application  process. 

DATES:  No  applications  will  be  accepted 
after  4:30  pm  on  December  1,  1993.  This 
application  deadline  is  firm  as  to  date 
and  hour.  In  the  interest  of  fairness  to 
all  competing  applicants,  the 
Department  will  treat  as  ineligible  for 
consideration  any  application  that  is 
received  after  the  deadline.  Applicants 
should  take  this  practice  into  account 
and  make  early  submission  of  their 
materials  to  avoid  any  risk  of  loss  of 
eligibility  brought  about  by 
unanticipated  delays  or  other  delivery- 
related  problems.  A  "FAX"  will  not 
constitute  delivery. 
ADDRESSES:  FOR  AN  APPLICATION 
KIT  CONTACT:  Sylvester  C.  Angel, 
Processing  and  Control  Branch,  Office  of 
Community  Planning  and  Development, 
Department  of  Housing  and  Urban 
Development,  451  7th  Street,  SVV.,  room 
7255,  Washington,  DC,  20410-3500. 
Requests  must  be  in  v«rriting  and  may  be 
sent  to  this  address  or  may  be  made  by 
facsimile  machine  to  the  following 
number:  (202)  708-3363.  The  TDD 
number  for  the  hearing  impaired  is  (202) 
708-2565.  (This  is  not  a  toll-free 
number.)  When  requesting  an 
application  kit,  please  refer  to  document 
FR-3540,  and  provide  your  name, 
address  (including  zip  code),  and 
telephone  number  (including  area  code). 


FOR  FURTHER  MFORMATION  CONTACT:  Dr. 
James  Turk.  Office  of  Technical 
Assistance,  Department  of  Housing  and 
Urban  Development.  451  7th  Street, 
SW.,  room  7253.  Washington,  DC  20410. 
Telephone  Number:  (202)  708-31 76. 
The  TDD  number  for  the  hearing 
impaired  is  (202)  708-2565.  (These  are 
not  toll-free  numbers.) 

SUPPLEMENTARY  INFORMATION: 

Paperwork  Reduction  Act  Stalement 

The  information  collection 
requirements  contained  in  this  notice 
have  been  approved  by  the  Office  of 
Management  and  Budget  (OMB)  for 
review  under  the  Paperwork  Reduction 
Act  of  1980  (44  use.  3501-3520).  The 
control  number  for  information 
described  in  this  document  is  2535- 
0084. 

/  Purpose  and  Substantive  Description 

Purpose 

This  program  is  designed  to  assist 
HBCUs  to  expand  their  role  and 
effectiveness  in  addressing  community 
development  in  their  localities.  For  the 
purposes  of  this  program,  the  term 
"locality"  includes  any  city,  county, 
town,  township,  parish,  village,  or  other 
general  political  subdivision  of  a  State 
within  which  an  HBCU  is  located.  An 
HBCU  located  in  a  metropolitan 
statistical  area  (MSA),  as  established  by 
the  Office  of  Management  and  Budget, 
may  consider  its  locality  to  be  one  or 
more  of  these  entities  within  the  entire 
MS.A.  The  nature  of  the  locality  for  each 
HBCU  may,  therefore,  differ  depending 
on  its  location. 

Objectives 

The  objectives  of  this  program  are: 

1.  To  help  HBCUs  expand  their  role 
and  effectiveness  in  addressing 
community  development  needs  in  their 
localities,  including  neighborhood 
revitalization.  housing,  and  economic 
development,  consistent  with  the 
purposes  of  title  I  of  the  Housing  and 
Community  Development  Act  of  1974; 
and 

2.  To  help  HBCUs  address  the  needs 
of  their  locality(ies)  while  furthering  the 
following  HUD  values: 

•  A  Commitment  to  Community; 

•  A  Commitment  to  Family; 

•  A  Commitment  to  Economic  Lift; 

•  A  Commitment  to  Strengthen 
Individual  Rights  and  Responsibilities. 

•  A  Commitment  to  Reduce  Spatial 
Segregation  by  Race  and  Income. 

Applicants  must  address  obiective  1 
by  successfully  demonstrating  how  the 
proposed  activities  will  expand  the  role 
of  the  HBCU  in  meeting  local 
community  economic  development  and/ 


or  housing  needs  while  furthering 
HUD's  priorities  identified  in  objective 

2. 

A.  Authority 

This  program  is  authorized  under 
section  107(b)(2)  of  the  Housing  and 
Community  Development  Act  of  1974 
(the  1974  Act),  which  was  added  by 
section  105  of  the  HUD  Reform  Act  of 
1989.  The  program  is  governed  by 
regulations  contained  in  24  CFR  570.201 
through  207,  24  CFR  570.400.  570.404 
and  24  CFR  part  570,  subparts  A.  C  J. 
KandO. 

B.  Allocation  Amounts  arK?  Fomi 

This  notice  announces  HUD's 
intention  to  award  up  to  S4.5  million 
(from  FY  93  appropriation  plus  any 
additional  recaptured  funds  from  prior 
appropriations)  to  fund  HBCU  projects. 
The  maximum  amount  awarded  to  any 
applicant  will  be  $500,000.  The  awards 
will  be  made  in  the  form  of  grants. 

C.  Eligibility 

1.  Eligible  applicants.  Only  HBCUs  as 
determined  by  the  Department  of 
Education  in  34  CFR  608.2  in 
accordance  with  that  IDepartment's 
responsibilities  under  Executive  Order 
12677,  dated  April  28. 1989,  an?  eligible 
to  submit  applications. 

2.  Eligible  activities.  Activities  that 
may  be  funded  under  this  NOFA  are 
those  activities  eligible  for  CDBG 
funding.  They  are  listed  in  24  CFR 
570.21  through  570.206,  copies  of  which 
will  be  included  in  the  application  kit. 
Basic  eligible  activities  include 
acquisition  and  disposition  of  real 
property,  construction  of  low-  and 
moderate-income  housing  and 
commercial  enterprises  to  benefit  low- 
and  moderate-income  neighborhood 
residents,  public  facilities  and 
improvements,  rehabilitation  assistance, 
special  economic  development 
activities,  planning  and  other  activities. 
Those  applicants  planning  to  use  funds 
for  the  provision  of  public  services  are 
bound  by  the  statutory  requirement  that 
not  more  than  15%  of  the  total  grant 
amount  be  used  for  public  service 
activities. 

Activities  which  are  ineligible  for 
funding  are  listed  in  24  CFR  570.207. 
Additionally,  an  activity  which 
otherwise  is  eligible  under  24  CFR 
570.201-206  may  not  be  funded  if  State 
or  local  law  requires  that  it  be  carried 
out  by  a  governmental  entity. 

For  several  years,  under  the  technical 
assistance  grants  authority  of  section 
107  of  the  1974  Act,  HBCUs  have  been 
funded  to  provide  technical  assistance 
to  units  of  general  local  government  to 
increase  the  effectiveness  of  such 
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entities  in  planning,  developing  and 
administering  assistance  under  the 
CDBG  program.  While  HBCUs  continue 
to  be  eligible  to  compete  for  such 
technical  assistance  grants,  the  HBCU 
program  to  be  funded  under  this  Notice 
is  not  limited  to  the  provision  of 
technical  assistance,  but  may  include 
planning  and  implementation  of  the 
broader  range  of  CDBG-eligible  activities 
to  provide  Opportunities  for  growth  and 
development  resulting  in  tangible 
economic  uplift  and  improved  living 
conditions  for  resident  families  in  the 
locality  of  the  HBCU.  Activities  that  are 
not  eUgible  under  the  CDBG  program 
are  not  eligible  under  this  program. 
Ineligible  activities  are  listed  at  24  CFR 
570.207.  Eligible  activities  and  their 
requirements  are  found  at  24  CFR 
570.200  through  570.206.  Such 
activities  may  include: 

a.  Identifj'ing  specific  needs  for 
affordable  housing  and  increasing 
housing  opportunities  for  low-  and 
moderate-income  persons  throughout 
the  locality; 

b.  Providing  adequate  infrastructure 
to  support  housing  and  economic 
development; 

c.  Meeting  environmental  review 
requirements  to  permit  economic 
growrth; 

d.  Supporting  community  design 
projects  with  amenities  to  improve 
living  conditions  and  to  create  a  climate 
which  invites  investment; 

e.  Forming  partnerships  with  the  State 
and  local  government  to  address  the 
physical,  social  and  economic  needs  of 
the  community  in  a  comprehensive 
manner; 

f.  Developing  programs  that  provide  a 
continuum  of  care  for  the  homeless; 

g.  Working  with  local  groups  and 
organizations  to  combat  discrimination 
in  housing,  mortgage  credit  and 
insurance,  and  to  further  fair  housing; 

h.  Promoting  opportimities  for  the 
creation  and  expansion  of  small 
businesses  and  minority  enterprises; 

i.  Providing  technical  assistance  and 
opportunities  for  homeownership; 

j.  Providing  assistance  to  preserve  the 
inventory  of  low-income  housing  in  the 
locality  through  rehabiHtation  and 
preservation  efforts;  and 

k.  Promoting  opportunities  for 
training  and  employment  of  low  income 
residents  in  connection  with  HUD  and 
other  Federally-assisted  projects  and 
activities. 

3.  Environmental  review.  Prior  to 
HUD's  determination  and  notification  of 
successful  applicants,  HUD  will  perform 
an  environmental  review  of  proposed 
projects  in  each  high  ranking 
application  to  the  extent  required  in 
accordance  with  24  CFR  part  50.  If  the 


environmental  review  is  not 
satisfactory,  HUD  reserves  the  right  to 
adjust  the  ranking  or  select  lower 
ranking  applications.  The  grantee  is  not 
authorized  to  proceed  with  any  activity 
requiring  environmental  review  imtil 
the  applicant  receives  notification  from 
HUD  that  the  project  has  been  approved. 
In  accordance  with  the  Coastal  Barrier 
Resources  Act  (16  U.S.C.  3501),  HUD 
will  not  approve  applications  for  any 
activities  that  would  be  located  or 
carried  out  in  the  Coastal  Barrier 
Resources  System. 

D.  Selection  Criteria/Ranking  Factors 

An  applicant  must  demonstrate  that  it 
meets  the  objectives  of  this  HBCU 
program  by  scoring  at  least  12  points  on 
ranking  factor  1  (addressing  the 
objectives)  in  order  to  qualify  for 
funding.  Applicants  must  also  receive  a 
minimum  score  of  70  points  in  total  to 
be  considered  eligible  for  funding. 
Activities  which  are  not  eligible  for 
funding  under  this  program  (see  24  CFR 
570.207)  will  not  be  funded.  If  more 
than  50  percent  of  the  amount  requested 
in  the  application  is  for  ineligible 
activities,  the  application  will  not  be 
funded. 

Applications  for  funding  under  this 
Notice  will  be  evaluated  competitively, 
and  awarded  points  based  on  the  factors 
identified  below.  The  Department  will 
rank  the  applications  in  descending 
order  according  to  score.  Applications 
meeting  the  minimum  threshold 
requirements  will  be  funded  in  rank 
order,  until  all  available  funds  have 
been  obligated,  or  until  there  are  no 
acceptable  applications. 

Negotiations.  After  all  applications 
have  been  rated  and  ranked  and  a 
determination  of  successful  applicants 
has  been  made,  HUD  requires  that  all 
successful  applicants  participate  in 
negotiations  to  determine  the  specific 
terms  of  the  Statement  of  Work  and 
grant  budget.  In  cases  where  HUD 
cannot  successfully  conclude 
negotiations,  awards  will  not  be  made. 
In  such  instances,  HUD  may  elect  to 
offer  an  award  (in  an  amount  not  to 
exceed  the  amoimt  of  remaining  funds 
available  for  the  competition)  to  the 
next  highest  ranking  applicant  and 
proceed  with  negotiations  as  described 
above. 

Optional  match.  Although  match  is 
not  required  to  qualify  for  funding,  the 
Department  wishes  to  stress  that 
applicants  that  evidence  a  commitment 
of  matching  funds,  in  accordance  with 
Ranking  Factor  4.b..  below,  are  eUgible 
for  more  rating  points  than  those  not 
having  a  match.  The  maximum  number 
of  rating  points  an  appUcant  can  receive 
for  matching  funds  is  7  points  out  of  the 


100  point  total.  Applicants  having  a 
cash  match  will  receive  a  higher  number 
of  points  than  those  only  providing  in- 
kind  services  or  not  providing  any 
match  for  program  activities.  Matching 
funds  may  be  in  the  form  of  cash  and/ 
or  in-kind  goods  or  services. 

Ranking  factors.  The  factors  set  forth 
below  will  be  used  by  the  Department 
to  evaluate  applications.  Each 
application  must  contain  sufficient 
information  to  be  reviewed  for  its 
merits.  The  score  of  each  factor  will  be 
based  on  the  qualitative  and 
quantitative  aspects  demonstrated  for 
each  factor  in  an  application.  The 
factors,  and  the  maximum  number  of 
points  for  each  factor  (out  of  a  total  of 
100  points),  are  as  follows: 

1.  Addressing  t}ie  objectives. 
(maximum  points:  20) 

The  ejctent  to  which  the  applicant 
addresses  the  objectives  of  this  program 
is  examined  by  this  factor.  Applicants 
must  address  objective  i.  by  successfully 
demonstrating  how  the  proposed 
activities  will  expand  the  role  of  the 
HBCU  in  meeting  local  community 
economic  development  and/or  housing 
needs  while  furthering  HUD's  priorities 
identified  in  objective  ii. 

1.  The  objectives  of  this  program  are: 
i.  To  help  HBCUs  expand  their  role 

and  effectiveness  in  addressing 
community  development  needs  in  their 
localities,  including  neighborhood 
revitalization,  housing,  and  economic 
development,  consistent  with  the 
purposes  of  the  1974  Act;  and 

ii.  To  help  HBCUs  address  the  needs 
of  their  localities  in  meeting  the 
following  HUD  values: 

•  A  Commitment  to  Community; 

•  A  Commitment  to  Family; 

•  A  Commitment  to  Economic  Lift; 

•  A  Commitment  to  Strengthen 
Individual  Rights  and  Responsibilities. 

•  A  Commitment  to  Reduce  Spatial 
Segregation  by  Race  and  Income. 

b.  In  rating  this  factor,  the  Department 
will  consider: 

i.  The  extent  to  which  the  applicant 
demonstrates  that  the  proposed 
activities  and  program  will  expand  its 
role  and  effectiveness  in  addressing 
community  development  needs  in  its 
locality(ies),  in  accordance  with  the 
objective  specified  in  section  I.D.I. a.i.  of 
this  NOFA,  above;  and 

ii.  The  extent  to  which  the  applicant 
demonstrates  that  the  proposed 
activities  will  further  one  or  more  of  the 
HUD  values  specified  in  section 
I.D.l.a.ii,  of  this  NOFA,  above. 

2.  Substantial  impact  in  achieving 
objectives,  (maximum  points:  25) 

The  extent  to  which  the  applicant 
demonstrates  that  the  proposed 
activities  would  have  a  substantial 
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impact  in  achieving  the  objectives  in 
sections  LO.l  jui.  and  ii  of  this  NOFA. 

above,  is  examined  by  this  factor.  In 
rating  this  factor  the  Department  will 
consider: 

a.  The  extent  to  which  the  appUcant 
demonstrates  how  the  proposed 
activities  will  address  high  priority 
needs  in  each  locahty's  community 
development  plan  or  program,  or 
Comprehensive  Housing  Affordability 
Strategy  (CHAS)  under  24  CFR  part  91 
if  the  activity  is  housing  related. 

b.  The  extent  to  which  the  applicant 
demonstrates  how  the  proposed 
activities  will  make  a  substantial 
contribution  to  achieve  local 
community  development  objectives. 

3.  Special  needs  of  applicant  or 
locality,  (maximum  points:  10) 

The  extent  to  which  the  applicant 
demonstrates  that  the  locahty  has 
special  needs  which  will  be  addressed 
or  met  by  the  proposed  activities, 
particularly  writh  respect  to  benefitting 
low-  and  moderate-income  persons, 
including  minorities,  is  examined  by 
this  factor.  In  evaluating  this  factor, 
HUD  will  consider  the  urgency  of  the 
special  need  in  the  locality,  particularly 
with  respect  to  low-  and  moderate- 
income  persons,  including  minorities. 

4.  Technical  and  financial  feasibiJity 
and  match,  (maximum  points:  25) 

The  extent  to  which  the  appUcant 
demonstrates  the  technical  and  financial 
feasibility  for  achieving  the  objectives, 
including  local  support  for  the  activities 
proposed  to  be  carried  out  in  the 
locahty  and  any  matching  funds 
proposed  to  be  provided  from  sources 
other  than  the  applicant  is  examined  by 
this  factor.  In  rating  this  factor,  the 
Department  will  consider: 

a.  The  extent  to  which  the  applicant 
demonstrates  the  technical  feasibility 
for  achieving  the  objectives  vnthin  the 
program  period  proposed; 

b.  The  extent  to  which  the  applicant 
demonstrates  the  financial  feasibility 
and  local  support  for  the  activities  to  be 
carried  out  in  the  locality,  as  evidenced 
by  the  commitment,  from  sources  other 
than  the  applicant,  of  matching  funds, 
staffing,  services,  or  other  in-kind 
resources.  (Applicants  that  evidence 
such  a  commitment  of  matching  funds 
are  eligible  to  receive  a  higher  score 
than  those  not  having  a  match.  See  the 
discussion  under  the  beading  Optional 
Match  in  this  section  LD.,  above.) 

5.  Capacity,  (maximum  points:  20) 
The  extent  to  which  the  applicant 

demonstrates  the  capacity  to  carry  out 
satisfactorily  the  proposed  activities  in 
a  timely  fashion,  including  satisfactory 
performance  in  carrying  out  any  prior 
HUD-assisted  projects  or  activities,  is 


examined  by  this  factor.  In  rating  this 
factor,  the  E)epartment  will  consider 

a.  The  extent  to  which  the  applicant's 
proposed  management  plan: 

i.  Clearly  delineates  staff 
responsibiUties  and  accoimtability  for 
all  work  required; 

ii.  Presents  a  work  plan  with  a  clear 
and  feasible  schedule  for  gonducting  all 
project  tasks;  and 

iii.  Presents  a  reasonable  and 
adequate  planned  budget  as  reflected  in 
the  budget-by-task  and  supporting 
rationale  and  justification  for  the 
budget. 

b.  The  extent  to  which  the  applicant 
demonstrates  the  recent  and  relevant 
work  experience  of  the  staff  proposed  to 
undertake  the  activities  described  in  the 
Statement  of  Work. 

c.  The  extent  to  which  the  applicant 
can  demonstrate  that  its  past  and 
current  projects  funded  by  HUD  and/or 
other  Federal  or  private  sector  sources 
are  or  have  been  completed  on  schedule 
and  have  or  are  meeting  goals 
established  for  addressing  local  needs. 

d.  The  extent  to  which  the  appUcant 
demonstrates  the  proposed  program 
manager's  capacity,  background  and 
experience  to  carry  out  the  proposed 
activities  in  a  satisfactory  and  timely 
fashion,  as  evidenced  by  recent  work 
experience  in  managing  projects  of  the 
same  or  similar  «ze,  dollar  amount.,  and 
types  of  activities  as  those  proposed  in 
the  application. 

n.  Application  Process 

A.  Obtaining  and  Submitting 
AppUcations 

For  an  application  kit  contact: 
Sylvester  C.  Angel.  Processing  and 
Control  Branch,  Office  of  Community 
Planning  and  Development,  Department 
of  Housing  and  Urban  Development. 
451  7th  Sti-eet,  SVV.,  room  7253, 
Washington,  DC  20410.  Requests  must 
be  in  vmting  and  may  be  sent  to  this 
address  or  may  be  made  by  facsimile 
machine  to  the  foUowing  number;  (202) 
708-3363.  The  TDD  number  for  the 
hearing  impaired  is  (202)  70&-2565. 
(This  is  not  a  toll-free  number.)  When 
requesting  an  application  kit,  please 
refer  to  document  FR-3540,  and  provide 
your  name,  aadress  (including  zip 
code),  and  telephone  number  (including 
area  code). 

Application  kits  will  be  available  no 
later  than  30  days  from  the  date  of 
publication  of  this  Notice.  Applicaats 
are  advised  to  request  an  application  kit 
before  preparing  and  submitting  their 
response  to  this  NOFA. 

For  Further  Information  Contact:  Dr. 
Jamas  Turk,  Office  of  Technical 
Assistance,  Department  of  Housing  and 


Urban  Development.  451  7th  Street, 
SW.,  room  7253,  Washington,  DC  20410. 
Telephone  Number:  (202)  708-3176. 
The  TDD  number  for  the  hearing 
impaired  is  (202)  708-2565.  (These  are 
not  toll-free  numbers.) 

B.  Application  Deadline 

An  application  for  funding  under  this 
Notice  must  be  received  by  4:30  pm  on 
November  16, 1993  in  room  7255  of  the 
HUD  Headquarters  Building.  Complete 
instructions  for  submission  of  the 
application  are  contained  in  the 
apphcation  Idt.  An  appUcation  received 
after  the  deadline  date  vtrill  not  be  given 
funding  consideration. 

ni.  Checklist  of  Application  Submission 
Requirements 

A.  Document  Submissions 

Each  application  must  include  an 
original  and  three  copies  of  the 
following  documents: 

1.  Standard  Form  424  (Request  for 
Federal  Assistance)  signed  by  the  Oiief 
Executive  Officer  of  the  HBCU 
submitting  the  appUcation. 

2.  Statement  of  Work.  All  applicants 
must  submit  with  their  application  a 
Statement  of  Work  which  dearly 
identifies  the  activities  to  be  undertaken 
with  funds  available  imder  this  NOFA. 
and  the  locality(ies)  where  the  activities 
will  take  place.  Activities  should  be 
broken  out  in  accordance  with  CDBG 
activity  designations  as  specified  in  the 
CDBG  Handbook  of  EUgible  Activities 
(24  CFR  570.201-570.206).  The 
Statement  of  Work  must  incorporate  all 
eligible  activities  proposed  in  the 
application  and  detail  how  the  proposed 
work  will  be  accompUshed.  Following  a 
task-by-task  format,  the  Statement  of 
Work  must: 

a.  Provide  a  brief  description  of  each 
program  task  and  sub-task  that  will  be 
undertaken  with  HUD  funds; 

b.  Provide  a  brief  description  of  each 
program  task  and  sub-task  to  be  carried 
out  with  non-HUD  funds  which  are 
critical  to  the  project; 

c  Indicate  the  sequence  in  which  the 
tasks  are  to  be  performed  noting  areas  of 
work  which  must  be  performed 
simultaneously; 

d.  State  the  intermediate  and  end 
products  to  be  developed  by  task  and 
sub-task; 

e.  Provide  a  framework  for.  and  be 
consistent  with,  the  Project  Management 
Plan  requirements;  and 

f.  Identify  the  IocaUty(ies)  assisted  by 
the  activities. 

3.  Project  Management  Plan.  All 
applicants  are  required  to  submit  with 
the  appUcation  a  Project  Management 
System  Baseline  Plan  (441.1)  and 
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accompanying  narrative  wtiich 
describes  the  specific  Statement  of  Work 
tasks/sub-tasks  to  be  performed,  the 
financial  elements  of  the  grant,  and  the 
projected  timeframe  for  completing  each 
task  and  sub-task. 

a.  The  narrative  shall: 

i.  Describe  the  planned  schedule  for 
accomplishing  each  task; 

ii.  Identify  steps  and  milestones  in  the 
work  process  required  for  completing 
each  task; 

iii.  Identify  the  period  of  time  needed 
to  accomplish  each  step/milestone 
expressed  in  terms  of  calendar  dates; 
and 

iv.  List  the  sta^,  financial,  and  other 
resources  allocated  to  each  task/activity. 

b.  The  HUD  441.1  shall  shov/: 

i.  Budgeted  costs  of  work  by  task  over 
the  life  of  the  award;  and 

ii.  The  planned  project  schedule  that 
traces,  by  reporting  period,  the  task  and 
sub-task  start  dates,  periods  of  work  in 
progress,  and  completion  dates. 

4.  Summary  Budget  for  both  the 
Federal  share  and  non-Federal  share  of 
funds  for  the  project. 

5.  SF  424B,  Assurances  and  other 
required  certificates. 

6.  SF424A.  Budget  Information  for 
non-construction  programs  and/or  SF 
424C  Budget  Information  for 
Construction  Programs. 

7.  Audit  information.  A  copy  of  the 
HBCU's  most  recent  audit  specifying 
that  the  applicant's  accounting  system 
meets  the  requirements  of  0MB 
Circulars  A-21  and  A-110  or  letter  from 
the  Chief  Financial  Officer  of  the 
applicant's  organization  stipulating  they 
are  in  compliance  with  the  requirements 
of  OMB  Circulars  A-21  and  A-110. 

8.  Local  approval.  This  program  is 
designed  to  assist  HBCUs  to  expand 
their  role  and  effectiveness  in 
addressing  community  development  in 
their  locality(ies).  The  term  locality  will 
differ  for  each  HBCU,  depending  on  its 
location.  It  includes  any  city,  county, 
town,  township,  parish,  village,  or  other 
general  political  subdivision  of  a  State 
within  which  the  HBCU  is  located.  An 
HBCU  located  in  a  metropolitan 
statistical  area,  as  established  by  the 
Office  of  Management  and  Budget,  may 
consider  its  locality  to  be  one  or  more 
of  these  entities  within  the  entire  area. 

Since  eligible  activities  must  take 
place  in  a  locality,  each  local 
government  where  an  activity  is  to  take 
place  must  approve  the  activity  and 
state  that  the  activity  is  not  inconsistent 
with  its  community  development  plan 
or  program.  This  approval  and  finding 
must  accompany  each  application  and 
may  take  the  form  of  a  letter  by  the  chief 
executive  officer  of  the  locality  or 


resolution  by  the  legislative  body  of  the 
locality. 

9.  If  matching  funding  is  to  be 
provided,  a  letter  from  the  Chief 
Executive  Officer  of  the  locality, 
corporation  or  other  entity  providing  the 
match  certifying  as  to  the  type,  amount, 
and  timing  of  the  match. 

10.  Level  of  effort  budget  analysis 
(HUD  40079).  A  successhil  applicant 
will  be  required  to  submit  a  Level  of 
Effort  Budget  Analysis  (HUD  40079) 
which  identifies  the  staff  and  other 
resources  needed  to  conduct  each  of  the 
work  activities,  by  Task  and  Sub-task, 
identified  in  the  Statement  of  Work.  The 
HUD  40079  should  be  accompanied  by 
a  narrative  which  provides  the  rationale 
for  the  staff  utiUzation,  project 
organization,  travel  and  other  resources 
allocated  to  each  task  and  sub-task. 

rv.  Corrections  to  Deficient  Applications 

Inunediately  after  the  deadline  for 
submission  of  applications,  applications 
will  be  screened  to  determined  whether 
all  items  were  submitted.  If  the 
applicant  fails  to  submit  certain 
technical  items,  or  the  application 
contains  a  technical  mistake,  such  as  an 
incorrect  signatory,  the  Department 
shall  notify  the  appUcant  in  writing  that 
the  applicant  has  14  calendar  days  from 
the  date  of  the  written  notification  to 
submit  the  missing  item,  or  correct  the 
technical  mistake.  If  the  applicant  does 
not  submit  the  missing  item  within  the 
required  time  period,  the  application 
will  be  ineligible  for  further  processing. 

The  14-day  cure  period  pertains  only 
to  non-substantive  technical 
deficiencies  or  errors.  Technical 
deficiencies  relate  to  items  that: 

1.  Are  not  necessary  for  HUD  review 
under  selection  criteria/ranking  factors; 
and 

2.  Would  not  improve  the  substantive 
quality  of  the  proposal. 

V.  Other  Matters 

(a)  Environmental  Impact 

A  Finding  of  No  Significant  Impact 
with  respect  to  the  environment  has 
been  made  in  accordance  with  the 
Department's  regulations  at  24  CFR  part 
50  which  implement  section  102(2)(C) 
of  the  National  Environmental  Pohcy 
Act  of  1969  (42  U.S.C.  4332).  The 
Finding  of  No  Significant  Impact  is 
available  for  public  inspection  between 
7:30  a.m.  and  5:30  p.m.  weekdays  at  the 
Office  of  the  Rules  Docket  Clerk,  room 
10276,  Department  of  Housing  and 
Urban  Development,  451  Seventh  Street, 
SW.,  Washington,  DC  20410. 

(b)  Federalism,  Executive  Order  12612 

The  General  Counsel,  as  the 
Designated  Official  imder  section  6(a]  of 


Executive  Order  12612,  Federalism,  has 
determined  that  the  policies  and 
procedures  contained  in  this  NOFA  will 
not  have  substantial  direct  effects  on 
States  or  their  political  subdivisions,  or 
on  the  distribution  of  power  and 
responsibilities  among  the  various 
levels  of  government.  Specifically,  the 
NOFA  solicits  HBCU  applicants  to 
expand  their  role  in  addressing 
community  development  needs  in  their 
localities  and  does  not  impinge  upon 
the  relationships  between  the  Federal 
government,  and  State  and  local 
governments. 

(c)  Family.  Executive  Order  12606 

The  General  Counsel,  as  the 
Designated  Official  under  Executive 
Order  12606,  The  Family,  has 
determined  that  this  document  does  not 
have  potential  for  significant  impact  on 
family  formation,  maintenance,  and 
general  well-being.  The  notice  only 
solicits  HBCUs  to  apply  for  funding  to 
address  community  development  needs 
in  their  locaUty.  Any  impact  on  the 
family  will  be  indirect  and  beneficial  in 
that  better  planning  of  commimity 
development  needs  should  result. 

(d)  Prohibition  Against  Lobbying 
Activities 

The  use  of  funds  awarded  under  this 
NOFA  is  subject  to  the  disclosure 
requirements  and  prohibitions  of 
section  319  of  the  Department  of  the 
Interior  and  Related  Agencies 
Appropriations  Act  for  Fiscal  Year  1990 
(31  U.S.C.  1352)  (The  "Byrd 
Amendment")  and  the  implementing 
regulations  at  24  CFR  part  87.  These 
authorities  prohibit  recipients  of  federal 
contracts,  grants,  or  loans  from  using 
appropriated  funds  for  lobbying  the 
Executive  or  Legislative  branches  of  the 
federal  government  in  connection  with 
a  specific  contract,  grant,  or  loan.  The 
prohibition  also  covers  the  awarding  of 
contracts,  grants,  cooperative 
agreements,  or  loans  unless  the 
recipient  has  made  an  acceptable 
certification  regarding  lobbying.  Under 
24  CFR  part  87,  appHcants,  recipients, 
and  subrecipients  of  assistance 
exceeding  $100,000  must  certify  that  no 
federal  funds  have  been  or  will  be  spent 
on  lobbying  activities  in  connection 
with  the  assistance. 

(e)  Section  102  HUD  Reform  Act; 
Documentation  and  Public  Access 
Requirements 

HUD  will  ensure  that  documentation 
and  other  information  regarding  each 
application  submitted  pursuant  to  this 
NOFA  are  sufficient  to  indicate  the 
basic  upon  which  assistance  was 
provided  or  denied.  This  material. 
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including  any  letters  of  support,  will  be 
made  available  for  public  inspection  for 
a  five-year  period  beginning  not  less 
than  30  days  after  the  award  of  the 
assistance.  Material  will  be  made 
available  in  accordance  with  the 
Freedom  of  Information  Act  (5  U.S.C. 
552)  and  HUD's  implementing 
regulations  at  24  CFR  part  15.  In 
addition.  HUO  will  include  the 
recipients  of  assistance  pursuant  to  this 
NOFA  in  its  quarterly  Federal  Register 
notice  of  all  recipients  of  HUD 
assistance  awarded  on  a  competitive 
basis.  (See  24  CFR  12.14(a)  and  12.16(b). 
and  the  notice  published  in  the  Federal 
Register  on  January  16.  1992  (57  FR 
1942).  for  further  information  on  these 
requirements.) 

(f)  Section  103  HUD  Reform  Act 

HUD's  regulation  implementing 
section  103  of  the  Department  of 
Housing  and  Urban  Development 
Reform  Act  of  1989  was  published  May 
13.  1991  (56  FR  22088)  and  became 
effective  on  June  12.  1991.  That 
regulation,  codified  as  24  CFR  part  4. 
applies  to  the  funding  competition 
announced  today.  The  requirements  of 
the  rule  continue  to  apply  until  the 
announcement  of  the  selection  of 
successful  applicants. 


HUD  employees  involved  in  the 
review  of  applications  and  in  the 
making  of  funding  decisions  are  limited 
by  part  4  from  providing  advance 
information  to  any  person  (other  than  an 
authorized  employee  of  HUD) 
concerning  funding  decisions,  or  from 
otherwise  giving  any  applicant  an  unfair 
competitive  advantage.  Persons  who 
apply  for  assistance  in  this  competition 
should  confine  their  inquires  to  the 
subject  areas  permitted  under  24  CFR 
part  4. 

Applicants  who  have  questions 
should  contact  the  HUD  Office  of  Ethics. 
(202)  708-3815.  (This  is  not  a  toll-free 
number.)  The  OfBce  of  Ethics  can 
provide  information  of  a  general  nature 
to  HUD  employees,  as  well.  However,  a 
HUD  employee  who  has  specific 
program  questions,  such  as  whether 
particular  subject  matter  can  be 
discussed  with  persons  outside  the 
Department,  should  contact  his  or  her 
Regional  or  Field  Office  Counsel,  or 
Headquarters  counsel  for  the  program  to 
which  the  question  pertains. 

(g)  Section  112  HUD  Reform  Act 

Section  13  of  the  Department  of 
Housing  and  Urban  Development  Act 
contains  two  provisions  dealing  with 
efforts  to  influence  HUD's  decisions 
with  respect  to  financial  assistance.  The 


first  imposes  disclosure  requirements  on 
those  who  are  typically  involved  in 
these  efforts — those  who  pay  others  to 
influence  the  award  of  assistance  or  the 
taking  of  a  management  action  by  ihe 
Department  and  those  who  are  paid  to 
provide  the  influence.  The  second 
restricts  the  payment  of  fees  to  those 
who  are  paid  to  influence  the  award  of 
HUD  assistance,  if  the  fees  are  tied  to 
the  number  of  housing  units  received  or 
are  based  on  the  amount  of  assistance 
received,  or  if  they  are  contingent  upon 
the  receipt  of  assistance. 

Section  13  was  implemented  by  final 
rule  published  in  the  Federal  Register 
on  May  17.  1991  (56  FR  22912).  If 
readers  are  involved  in  any  efforts  to 
influence  the  Department  in  these  ways, 
they  are  urged  to  read  the  final  rule, 
particularly  the  examples  contained  in 
appendix  A  of  the  rule. 

Authority:  Title  I.  Housing  and  Community 
Development  Act  of  1974  (42  U.S.C.  5301- 
5320):  sec.  7(d),  Department  of  Housing  and 
Urban  Development  Act  (42  U.S.C.  3535(d): 
24  CFR  570.404. 

Dated:  September  3. 1993. 
Andrew  Cuomo, 

Assistant  Secretary  for  Community  Planning 
and  Development 
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DEPARTMENT  OF  TRANSPORTATION 
Federal  Aviation  Administratton 
14  CFR  Parts  71  and  91 

RIN  2120-AE4« 

[Airspace  DodiM  No.  ftl-AWA-a] 

Alteration  of  the  Denver  Clasa  B 
Airspace  Araa;  CO 

AGENCY:  Federal  Aviation 
Administration  (FAA),  DOT. 
ACTION:  Final  rule. 

SUMMARY:  This  action  alters  the  Denver. 
CO.  Class  B  Airspace  Area  to  coincide 
with  the  scheduled  opening  date  of  the 
new  Denver  International  Airport.  The 
new  Denver  International  Airport  will 
replace  the  Denver  Stapleton 
International  Airport.  This  action  will 
enable  air  trafTic  control  (ATC)  to 
provide  terminal  ATC  service  to  turbojet 
aircraft  in  Class  B  airspace  throughout 
transition  to  and  from  the  en  route 
structure.  The  lateral  limits  of  the  Class 
B  airspace  area  will  extend  to  30 
nautical  miles  from  Denver 
International  Airport  to  provide  an  area 
in  which  ATC  can  provide  control 
services  throughout  critical 
maneuvering  phases  of  flight  operations 
in  the  terminal  area.  The  upper  limits  of 
the  Class  B  airspace  area  will  increase 
to  12.000  feet  mean  sea  level  (MSL). 
This  action  will  enhance  air  traffic 
procedures  and  simplify  visual  flight 
rules  (VFR)  transient  operations  outside 
the  Class  B  airspace  area.  An  objective 
of  this  action  is  to  increase  safety 
substantially  while  accommodating  the 
legitimate  concerns  of  airspace  users. 
EFFECTIVE  DATE:  0701  UTC.  December 
19.  1993. 

FOR  FURTHER  INFORMATION  CONTACT: 
Norman  W.  Thomas.  Airspace  and 
Obstruction  Evaluation  Branch  (ATP- 
240).  Airspace-Rules  and  Aeronautical 
Information  Division.  Air  Traffic  Rules 
and  Procedures  Service.  Federal 
Aviation  Administration,  800 
Independence  Avenue  SVV., 
Washington.  DC  20S91:  telephone:  (202) 
267-9230. 

SUPPt.EMENTARV  INFORMATION: 

Background 

Airspace  reclassiHcation.  which 
becomes  effective  September  16. 1993. 
will  discontinue  the  use  of  the  term 
"Terminal  Control  Area"  (TCA)  and 
replace  it  with  the  designation  "Class  B 
airspace."  This  change  in  terminology  is 
reflected  in  this  rule.  On  May  21. 1970. 
the  FAA  published  amendment  No.  91- 
78  to  part  91  of  the  Federal  Aviation 
Regulations  (FAR)  that  provided  for  the 


establishment  of  Class  B  airspace  areas 
(35  FR  7782).  The  Class  B  Airspace  Area 
program  was  developed  to  reduce  the 
midair  collision  potential  in  the 
congested  airspace  surrounding  airports 
with  high  density  air  traffic  by 
providing  an  area  in  which  all  aircraft 
will  be  subject  to  certain  operating  rules 
and  equipment  requirements.  The 
density  of  traffic  and  the  type  of 
operations  being  conducted  in  the 
airspace  surrounding  major  terminals 
increase  the  probability  of  midair 
collisions.  In  1970.  an  extensive  study 
found  that  the  majority  of  midair 
collisions  occurred  between  a  general 
aviation  (GA)  aircraft  and  an  air  carrier, 
military,  or  another  GA  aircraft.  The 
basic  causal  factor  common  to  these 
conflicts  was  the  mix  of  uncontrolled 
aircraft  operating  under  VFR  and 
controlled  aircraft  operating  under 
instrument  flight  rules  (IFR).  The 
establishment  of  Class  B  airspace  areas 
provides  a  method  to  accommodate  the 
increasing  number  of  IFR  and  VFR 
operations.  The  regulatory  requirements 
of  Class  B  airspace  afford  the  greatest 
protection  for  the  greatest  number  of 
people  by  providing  ATC  with  an 
increased  capability  to  provide  aircraft 
separation  service,  thereby  minimizing 
the  mix  of  controlled  and  uncontrolled 
aircraft.  To  date,  the  FAA  has 
established  a  total  of  29  Class  B  airspace 
areas. 

Suspension  of  Certain  Aircraft 
Operations  From  the  Mode  C 
Transponder  Requirement 

On  )une  21. 1988.  the  FAA  published 
a  final  rule  which  required  aircraft  to 
have  Mode  C  equipment  when  operating 
within  30  nautical  miles  of  any 
designated  Class  B  airspace  area 
primary  airport  from  the  surface  up  to 
10.000  feet  MSL.  excluding  those 
aircraft  not  certificated  with  an  engine- 
driven  electrical  system,  balloons,  or 
gliders  (53  FR  23356). 

On  December  5, 1990.  the  FAA 
published  Special  Federal  Aviation 
Regulation  (SFAR)  No.  62  which 
suspends,  until  December  30, 1993. 
certain  provisions  of  the  regulation 
requiring  the  installation  and  use  of 
automatic  altitude-reporting  (Mode  C) 
transponders  (55  FR  50302).  SFAR  No. 
62  provides  access  to  specified  airports 
within  30  miles  of  a  Class  B  airspace 
area  primary  airport  (Mode  C  veil)  for 
aircraft  without  Mode  C  transponders. 

Paragraph  (7).  section  2,  of  SFAR  No. 
62  identifies  airports  within  a  30- 
nautical-mile  radius  of  the  Denver 
Stapleton  International  Airport  where 
aircraft  not  equipped  with  Mode  C 
transponders  can  operate  at  and  below 
1.200  feet  above  ground  level  (AGL):  (1) 


Within  a  2-nautical-mile  radius,  or.  if 
directed  by  ATC.  within  a  S-nautical- 
mile  radius,  of  a  listed  airport:  and  (2) 
along  the  most  direct  and  expeditious 
routing,  or  a  routing  directed  by  ATC 
between  that  airport  and  the  outer 
boundary  of  the  Mode  C  veil,  consistent 
with  established  traffic  patterns,  noise 
abatement  procedures,  and  safety. 

The  designation  of  Denver 
International  Airport  as  a  Class  B 
airspace  area-primary  airport  will  create 
a  new  Mode  C  veil  located  within  a  30- 
nautical-mile  radius  of  Denver 
International  Airport.  Consequently,  the 
FAA  is  adding  13  airports  to  paragraph 
7.  section  2  of  SFAR  No.  62.  These 
airports,  located  approximately  25  to  30 
miles  from  Denver  International  Airport 
and  outside  the  Denver  Stapleton  Mode 
C  veil,  are: 

(1)  Air  Dusters  Inc..  Airport.  Rbggen. 
CO. 

(2)  Bijou  Basin  Airport.  Byers,  CO. 

(3)  Bowen  Farms  No.  1  Airport. 
Littleton,  CO, 

(4)  Chaparral  Airport,  Byers,  CO, 

(5)  Dead  Slick  Ranch  Airport.  Kiowa. 
CO, 

(6)  Horseshoe  Landings  Airport. 
Keenesburg,  CO, 

(7)  Kostroski  Airport,  Franktown,  CO. 

(8)  Lemons  Private  Strip  Airport. 
Boulder.  CO. 

(9)  Reid  Ranches  Airport.  Roggen.  CO, 

(10)  Singleton  Ranch  Airport.  Byers. 
CO, 

(11)  Sky  Haven  Airport,  Byers,  CO, 

(12)  Tri-County  Airport,  Erie,  CO, 

(13)  Westberg-Rosling  Farms  Airport, 
Roggen.  CO. 

Additionally,  the  FAA  is  removing 
five  airports  from  paragraph  7,  section  2, 
of  SFAR  62  because  they  are  located 
beyond  the  Denver  International  Airport 
Mode  C  veil.  These  airports  are: 

(1)  Athanasiou  Vally  Airport. 
Blackhawk,  CO, 

(2)  Flying  J  Ranch  Airport.  Evergreen. 
CO. 

(3)  Marshdale  STOL.  Evergreen.  CO. 

(4)  Meyer  Ranch  Airport.  Conifer.  CO, 

(5)  Vance  Brand  Airport,  Longmont. 
CO. 

User  Group  Participation 

The  alteration  of  the  Denver  Class  B 
Airspace  Area  is  the  product  of 
discussions  with  a  broad  representation 
of  the  aviation  community.  In 
conjunction  with  this  action,  the  FAA 
will  continue  to  work  with  local  user 
groups  to  ensure  that  the  Class  B 
airspace  area  is  efficacious  for  all  users 
by  identifying  any  adjustments  or 
modifications  that  appear  necessary. 
Through  joint  FAA  and  user 
cooperation,  any  problems  that  arise  can 
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then  be  identified  and  corrective  action 
taken  when  necessary. 

This  Class  B  airspace  configuration 
has  been  developed  through  substantial 
public  participation.  Informal  airspace 
meetings  were  held  in  the  Denver  area 
September  11-13, 1990,  to  allow  local 
aviation  interests  and  airspace  users  an 
opportimity  to  provide  input  regarding 
alteration  of  the  Denver  Class  B 
Airspace  Area.  Foiuteen  written 
comments  were  received  from  private 
citizens,  local  government  agencies, 
user  groups,  and  local  airport 
authorities  during  the  public  comment 
period  following  the  informal  airspace 
meetings. 

The  Denver  Ad  Hoc  Airspace 
Committee,  representing  a  cross  section 
of  the  aviation  community,  was  formed; 
technical  assistance  and  support  were 
supplied  by  the  FAA  Northwest 
Mountain  Region.  Following  the 
informal  meetings  and  extensive 
coordination  with  the  airspace  user 
groups,  the  FAA  prepared  a  proposed 
TCA  configuration.  This  conJiguration 
was  publi^ed  in  a  Notice  of  Proposed 
Rulemaking  (NPRM)  on  August  26. 1992 
(57  FR  38724).  The  NPRM  was 
published  prior  to  the  effective  date  of 
the  Airspace  Reclassification  Final  Rule, 
and.  as  stated  earlier,  under  Airspace 
Reclassification  TCA's  will  become 
Class  B  airspace.  The  coordinates  in  the 
proposal  were  North  American  Datum 
27;  however,  these  coordinates  have 
been  updated  to  North  American  Datimi 
83.  Class  B  airspace  designations  are 
published  in  Paragraph  3000  of  FAA 
Order  7400.9A,  dated  Jime  17, 1993,  and 
efifective  September  16, 1993,  which  is 
incorporated  by  reference  in  14  CFR 
71.1  as  of  September  16, 1993  (58  FR 
36298,  July  6, 1993).  The  Class  B 
airspace  area  listed  in  this  document 
will  be  publi^ed  subsequently  in  the 
Order. 

Discussion  of  Comments 

The  FAA  received  27  comments  in 
response  to  the  NPRM.  The  FAA  has 
considered  these  comments  in  adopting 
this  final  rule. 

All  commenters  supported  the 
alteration  of  the  Denver  Class  B 
Airspace  Area  to  coincide  with  the 
opening  of  the  new  Denver  International 
Airport;  21  commenters  suggested  some 
minor  changes. 

The  Helicopter  Association 
International  (HAI)  expressed  concern 
about  raising  the  uppcur  limits  of  the 
Class  B  airspace  area  above  10,000  feet 
MSL  without  VFR  routes  or  flyways.  It 
indicated  that  most  helicopters  use  the 
lower  levels  of  airspace  bscause  they  are 
not  pressurized  and  lack  oxygen 
equipment  Arguing  that  the  proposed 


Class  B  airspace  area  configuration 
would  exclude  or  present  an  undue 
hardship  on  helicopter  operations,  the 
HAI  recommended  that  the  FAA 
coordinate  with  all  the  Denver  Class  B 
Airspace  Area  users  before  imposing  a 
rule  that  would  exclude  or  present  an 
undue  hardship  on  a  particular  segment 
of  the  industry. 

The  FAA  agrees  vdth  HAI  concerning 
VFR  flyways.  VTR  flyways  have  been 
developed  with  the  assistance  of  a  local 
users  group  and  will  be  published  on 
the  reverse  side  of  the  Denver  VFR 
Terminal  Area  Chart. 

One  commenter  opposed  raising  the 
ceiling  from  10,000  to  12,000  feet  MSL 
(and  erroneously  assumed  the  FAA  was 
extending  the  outer  boundary  of  the 
Class  B  airspace  area  from  40  to  60 
miles),  calling  the  proposed  Class  B 
airspace  area  too  large  and,  therefore, 
overly  restrictive.  He  suggested  limiting 
the  ceiUng  to  10,000  feet  and  the  outer 
boundary  to  40  miles  in  diameter.  He 
stated  that  a  smaller  Class  B  airspace 
area  would  be  more  desirable  to  users 
and  that  fewer  ATC  procedures  imposed 
on  the  users  would  be  more  beneficial. 

The  FAA  disagrees  with  the 
commenter.  The  FAA  is  modifying  the 
Denver  Class  B  Airspace  Area  to 
encompass  airspace  from  the  surface  or 
higher  within  a  30-mile  radius  of  the 
Denver  International  Airport  up  to  and 
including  12,000  feet  MSL.  The  FAA 
believes  that  this  action  will  provide  the 
highest  degree  of  safety  while 
preserving  the  most  efficient  use  of  the 
available  terminal  airspace. 

Nine  commenters  sitjggested,  in  an 
effort  to  increase  safety  and  reduce  Class 
B  airspace  area  infractions,  relocating 
the  proposed  center  of  the  Denver  Class 
B  Airspace  Area  to  the  Mile  High  Very 
High  Frequency  Omnidirectional  Range 
(VOR).  They  also  suggested  raising  the 
floor  of  the  area  defined  bv  the  10-  and 
20-nautical-miIe  rings  and  the  Denver 
VOR  156*  and  090°  radials  from  8,000 
to  9,000  feet  MSL. 

The  FAA  cannot  accommodate  these 
suggestions.  Relocating  the  center  of  the 
Class  B  airspace  area  to  the  Mile  High 
VC»  would  impact  the  FAA's  ability  to 
provide  simultaneous  parallel 
instrument  landing  system  (ILS) 
approaches  to  three  parallel  runways. 
The  floors  were  established  to  contain 
IFR  procedures  at  Denver  International 
Airport  in  Class  B  airspace,  and  raising 
the  floors  would  place  these  operations 
outside  the  Class  B  airspace. 

Several  commenters,  including  the 
Colorado  Pilots  Association  and  the 
Aircraft  Owners  and  Pilots  Association, 
claimed  that  the  Oass  B  airspace  area 
configuration  lacked  visual  references  or 
proinUient  landmarics  for  VFR 


navigation  around  the  Denver  Class  B 
Airspace  Area.  Also,  they  requested  that 
access  routes  in  the  form  of  U'ansition 
routes  and  flyway  routes  be  developed 
to  accommodate  the  VFR  user. 

The  FAA  has.  to  the  extent  practical, 
used  geographical  landmarks  and 
coordinates  to  delineate  the  boundaries 
of  the  Class  B  Airspace  Area.  When  the 
new  Denver  Class  B  Airspace  Area 
becomes  effective,  the  current  VTR 
Terminal  Area  Chart  will  become 
obsolete  for  navigational  purposes.  The 
FAA  will  issue  a  new  VFR  Terminal 
Area  Chart  to  be  used  for  navigational 
purposes  within  the  Class  B  airspace 
area.  To  assist  the  flying  public,  the 
flyway  chart  on  the  Denver  VFR 
Terminal  Area  Chart  will  contain  the 
VFR  landmarks  published  on  the 
existing  VFR  Terminal  Area  Chart, 
additional  VFR  landmarks, 
recommended  VFR  flyways.  and 
recommended  altitudes. 

One  commenter  suggested  that  the 
floor  of  the  Class  B  airspace  area  north 
of  the  Denver  International  Airport, 
Area  J,  be  raised  fit)m  7.000  to  8,000  feet 
MSL  and  that  the  floor  of  Area  N  be 
raised  from  8.000  to  9,000  or  10,000  feet 
MSL  The  commenter  stated  that  these 
altitude  changes  would  allow 
obstruction  clearance  from  a  tower 
located  between  the  Firestone  Airport 
and  Platte  Valley  Airport.  He  also 
suggested  that  the  outer  boundary  limits 
of  the  Class  B  Airspace  Area  be  reduced 
from  30  to  25  nautical  miles,  with  a 
further  reduction  to  20  nautical  miles 
between  the  Denver  VOR  090°  and  270* 
radials.  Finally,  the  commenter  stated 
that  the  Class  B  airspace  area 
configuration  conflicts  with  the 
instrument  approach  procedures  into 
Fort  Collins-Loveland  Airport  and 
creates  a  likelihood  of  inadvertent 
penetration  into  the  Class  B  airspace 
area  during  instrument  training  and 
proficiency  flights. 

The  FAA  disagrees.  The  instrument 
approach  procedfures  into  the  Fort 
Collins-Loveland  Airport  are  below  the 
floor  of  the  Class  B  airspace  area.  The 
FAA  also  has  determined  that  the  tower 
located  between  the  Firestone  Airport 
and  Platte  Valley  Airport  does  not 
impose  a  substantial  adverse  effect  on 
the  safe  and  efficient  utilization  of  the 
navigable  airspace  by  aircraft.  The  FAA 
extended  the  boundary  of  the  Class  B 
airspace  area  to  30  miles  only  in  areas 
necessary  to  ensiue  that  turbo)ets  enter 
and  exit  throi^  the  top  of  the  Class  B 
airspace  area.  The  western  boundary 
was  adjusted  to  allow  additional 
airspace  for  VFR  operation  outside  Class 
B  airspace.  The  FAA  believes  that  the 
floors  of  Areas  J  and  N  will  allow 
alrcrail  sufficient  obstruction  clearance 
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from  the  tower  located  between 
Firestone  Airport  and  Platte  Valley 
Aiiport. 

Ills  Qty  and  County  of  Denver  (the 
Qty)  objected  to  the  proposed  cutouts  to 
the  inner  10-nauticai-mile  core  of  the 
Class  B  ainpace  area,  specifically  Areas 
B,  C,  and  D.  For  Area  B,  Denver 
requested  that  the  floor  of  the  cutout  for 
Buckley  Air  National  Guard  Base 
(Buckley)  be  reduced  from  7,500  to 
7.200  fciet  MSL.  It  also  requested  that 
Gun  dub  Road  of  the  east  side  of 
Buckety  be  used  as  the  boundary  of  the 
cutout  and  that  the  edge  be  extended 
directly  along  the  east  edge  of  the 
residential  d«veiopment  north  of  Sand 
Creek  to  the  intercnange  of  Gun  Club 
Road  and  Interstate  70.  The  City 
indicated  that  this  would  still  enable 
VFR  arrivals  and  departures  on 
Buckley's  runway  14,  standard  arrival 
and  departure  patterns  to  the  west  of  the 
bas^.  and  a  teardrop  arrival  onto  runway 
32  from  the  south  in  the  absence  of 
positive  control.  The  Qty  claimed  that 
using  these  landmarks  would  reduce  the 
width  of  the  cutoiit  to  the  east  and  allow 
a  partial  divergence  of  7.5°  for 
departures  from  Denver  International 
Airport's  runway  17R.  The  City  also 
claimed  that  this  angle,  when  coupled 
with  a  similar  departure  divergence  to 
the  east,  increases  the  departure 
capacity  on  runway  17R  by  virtue  of 
establishing  a  15°  divergence  capability. 

The  City  also  recommended  that 
language  in  the  final  rule  address 
revocation  of  the  airspace  in  Area  C.  It 
indicated  that  its  recommendation  was 
based  on  the  foreseeable  closure  of 
Aurora  Airpark  and  that  appropriate 
language  in  this  final  rule  would 
eliminate  the  need  for  future  rulemaking 
to  reevaluate  the  airspace.  The  City 
recommended  that,  auring  the  interim 
between  this  final  rule  and  the  closure 
of  Aurora,  the  width  of  the  east 
boundary  be  reduced  to  an  area  that 
more  adequately  represents  its  limited 
use.  and  that  aircraft  arriving  and 
departing  Aurora  Airpark  be  required  to 
use  the  north-south  access.  It  also 
recommended  that  after  Aurora  doses, 
the  severed  area  should  than  be 
incorporated  into  Area  A,  which 
extends  bora  the  sxirface  to  12,000  fiset 
MSL 

The  Qty  objected  to  providing  a 
cutout  for  Ftont  Range  Airport  (FTG) 
and  requested  that  Area  D  be  eliminated 
by  extending  the  Class  B  airspace  area 
down  to  the  surfiK»  of  Aiee  D.  It 
expressed  concern  about  an  anticipated 
high  level  of  student  training  activity  at 
FTC  and  the  proposed  operations  of  a 
cargo  carrier  that  will  be  moving  its  base 
to  FTG.  The  City  also  dalmed  a 
TOftentlel  conflict  between  wwtbound 


aircraft  departing  FTC  and  northbound 
aircraft  arriving  at  the  new  Denver 
International  Airport  because  FTG 
traffic  has  approximately  2  miles  to  turn 
inside  the  Area  D  cutout.  The  Qty  dted 
a  need  for  positive  control  at  all  times 
and  stated  that  the  airspace  in  Areas  A 
and  C  should  extend  upward  from  the 
surface  to  and  induding  12.000  feet 
MSL 

Further,  the  Qty  stated  that  the 
potential  still  exists  within  the  Class  B 
airspace  area  for  a  catastrophic 
consequence,  such  as  a  midair  collision. 
because  the  distance  between  Denver 
International  Airport's  nmway  35R  and 
FTG's  runway  8L  is  only  4  nautical 
miles.  It  claims  that  by  comparison,  the 
closest  runway  ends  at  Dallas/Ft.  Worth 
International  Airport  and  Dallas  Love 
Field  are  7.5  nautical  miles. 

The  FAA  disagrees  with  the  Qty's 
recommendation  on  providing  language 
in  this  final  rule  that  would  revoke 
airspace  in  Area  C  should  the  Aurora 
Airport  close  in  the  foreseeable  future. 
This  issue  mil  require  the  appropriate 
rulemaking  action  to  modify  the  Class  B 
airspace  fm  that  area. 

Tne  FAA  considered  all  comments  in 
the  adoption  of  the  final  Class  B 
airspace  area  design.  The  Qty's 
suggestions  for  altering  Area  B's 
boundary  are  not  adopted  in  this  final 
rule.  The  FAA  disagrees  with  the  Qty's 
claims  that  there  will  be  a  potential 
conflict  between  westbound  aircraft 
departing  FTG  and  northbound  aircraft 
arriving  at  the  new  Denver  International 
Airport.  The  FAA  believes  that  the 
design  of  the  Class  B  airspace  and  the 
operational  procedures  utilized  for 
aircraft  arriving  northbound  to  Denver  i^ 
International  will  contain  thoee  aircraft 
in  the  Class  B  airspace  without  conflict 
with  nonpartidpating  aircraft  operating 
in  the  underlining  airspace,  including 
those  aircraft  departing  westbound  from 
FTG. 

The  FAA  believes  that  the  final  Class 
B  airspace  area  design  promotes  the  safe 
and  emdent  use  of  airspace  while 
satisfying  ATC  requirements.  The  FAA 
determined  that  lowering  the  altitude  of 
Area  B  will  impact  Buckley's  mission  in 
its  role  in  national  defense,  as  stated  in 
the  NPRM.  The  elimination  of  Areas  C 
and  D  would  require  operators  at  the 
Aurora  Air  Park  and  FTG  to  obtain  an 
air  traffic  clearance  to  operate  in  and  out 
of  thoee  airports.  In  the  case  of 
instrument  flight  rules  departures,  pilots 
would  be  reqidred  to  contact  the  Denvar 
Tower  to  obtain  a  clearance,  along  with 
a  releaae  time  and  a  dearanoe  void  time. 
Because  of  the  length  of  time  the 
releesed  airspece  would  have  to  be 
protected.  tlM  FAA  determined  that 
pilots  would  encounter  lengthy  dalaye  if 


the  at3r's  suggestions  were  adopted. 
Arriving  aircraft  could  also  experience 
delays,  depending  on  traffic  at  the 
Denver  International  Airport.  Further, 
since  Denver  submitted  its  comments, 
tha  FAA  has  learned  that  the  cargo 
carrier  wrill  not  be  moving  its  base 
operations  to  FTG.  The  FAA.  however, 
will  continue  to  monitor  air  traffic 
activity  at  FTG. 

The  Colorado  Army  National  Guard 
requested  that  the  floor  of  Area  C  be 
raised  from  6.200  feet  MSL  to  either 
6.300  or  6,500  feet  MSL,  or  that  the 
northern  boundary  of  Area  C  be  moved 
south,  but  no  farther  than  2  miles  south 
of  1-70,  to  allow  the  floor  of  Area  C  to 
be  at  least  6.300  feet  MSL  It  stated  that 
tha  additional  altitude  would  allow  a 
sigaificant  increase  in  the  margin  of 
safety  for  its  aircraft  departing 
eastbound  during  night  operations.  It 
further  slated  that  the  lighting  system  of 
a  306-foot  tower  in  the  southeast  portion 
of  Area  C  has  a  history  of  faulty 
operation  and  that  a  pilot  unfamiliar 
with  tha  area,  transitioning  at  6.200  faet 
MSL,  may  be  at  subatantial  risk. 

The  FAA  agrees  and  is  establishing 
tha  floor  of  Area  C  at  6.500  feet  MSL  to 
enhance  obstruction  clearance  for  VFR 
aircraft  traversing  underneath  the  floor 
of  Area  C. 

AddiUooal  commanters  suggest  that 
the  base  altitude  for  Area  B  be  lowered 
bom  7,500  to  7.200  feet  MSL  that  Area 
D  be  eliminated  and  incoq}orated  into 
Area  A.  and  that  Area  C  be  eliminated 
or  reduced  in  size. 

The  FAA  cannot  support  these 
suggested  modifications  of  tha  Class  B 
airspace  area.  The  floor  of  tha  Class  B 
airsi>aoe  area  was  established  to  contain 
IFR  procedures  at  Denver  International 
Airport  in  the  Class  B  air^Mca  area.  The 
FAA  believes  that  die  floor  of  the  Class 
B  airspace  area  in  Areas  B,  C.  and  D 
south  of  Denver  International  Airport. 
will  allow  ample  airspace  for  safe 
airaaft  operations  in  the  vicinity  of 
Buckley  Air  National  Guard  (ANC)  Base 
and  provide  obstruction  clearance. 

The  Soaring  Society  of  America  (SSA) 
and  Collegiate  Soaring  Assodation 
suggested  that  the  southern  Class  B 
airspece  aree  boundary  be  realigned  to 
coindde  with  Colorado  Highway  86 
between  Castle  Rock  and  1-25  on  the 
west  through  Franktown,  Elizabeth,  and 
Kiowa.  00.  The  Association  stated  that 
a  cutout  for  Areas  L  and  M  would 
reduce  the  Class  B  airspace  aree  radius 
by  S  nautical  miles  end  would  enhance 
safety  by  making  it  easier  for  pilots  to 
avoid  inadvarteot  incursions  into  the 
Class  B  aifspaoe  araa.  The  SSA 
requested  that  the  FAA  maintain  the 
current  *!¥•««  Window"  Lettaca  of 
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Agreement  to  allow  high  altitude  wave 
soaring. 

The  FAA  beUeves  that  the  alteration 
of  the  southern  boundary  is  not 
necessary  and  that  this  area  allows 
ample  visual  landniarks  for 
uncontrolled  VFR  traffic  to  avoid  the 
Denver  Class  B  airspace  boundary.  The 
FAA  will  continue,  however,  to  support 
the  designated  soaring  areas  through 
Letters  of  Agreement  between  the 
soaring  organizations.  This  action  will 
allow  the  soaring  organizations  to 
proceed  without  disrupting  their 
operations  and  will  continue  to  serve 
the  general  aviation  community. 

In  sum.  the  FAA  will  alter  the  Class 
B  airspace  area  as  proposed  in  the 
NPRM,  except  the  Area  C  floor  will  be 
raised  to  6,500  feet. 

Three-Letter  Airport  Identifier 

In  the  preamble  of  the  NPRM.  the 
FAA  used  the  three-letter  designation 
"DEN"  to  identify  Denver  Stapleton 
International  Airport  and  "DVX"  to 
identify  the  new  airport,  Denver 
International  Airport.  In  addition,  the 
VOR  facility  was  identified  as 
"Watkins."  The  term  "Watkins  VOR" 
has  been  replaced  with  the  term 
"Denver  VOR." 

In  a  joint  letter  dated  August  28. 1992. 
the  airport  planner  of  the  New  Denver 
Airport  Office  and  the  regional  director 
of  the  Air  Transport  Association 
requested  that  the  FAA  retain  the  three- 
letter  location  designation — DEN — to 
identify  the  new  airport  and  the  VOR 
faciUty.  To  support  their  request,  they 
argued  that  printing  new  baggage  tags 
would  impose  a  financial  burden  if  the 
new  airport  was  not  permanently 
assigned  the  DEN  identifier,  and  flight 
planning  would  be  affected  only 
minimally,  if  at  all,  by  reassigning  the 
DEN  designator  to  the  new  airport. 

In  response  to  their  request,  the  FAA 
determined  that  the  location  identifier 
for  Denver  Stapletcyi  International 
Airport — ^DEN — will  be  reassigned  to  the 
new  airport  and  will  replace  DVX  when 
the  new  airport  opens.  Further,  the 
location  identifier  for  the  Denver 
VORTAC  (DEN)  will  be  reassigned  to 
the  Denver  VOR.  which  will  be 
commissioned  when  the  airport  opens. 
The  Denver  VORTAC  will  be 
decommissioned  at  the  same  time. 

The  Rule 

These  amendments  to  parts  71  and  91 
of  the  Federal  Aviation  Regulations 
(FAR)  modify  the  Class  B  airspace  area 
at  Denver  to  coincide  with  the 
estabUshment  of  the  new  Denver 
International  Airport.  The  Denver 
International  Aiq>ort  will  replace  the 
Denver  Stapleton  International  Airport. 


This  alteration  will  better  serve  the 
users,  as  well  as  the  FAA,  by  providing 
airspace  configured  to  contain  the  new 
procedures  that  will  be  implemented  at 
Denver.  The  FAA  has  determined  that 
modifying  the  Class  B  airspace  area  to 
coincide  with  the  relocation  of  the  new 
Denver  intemationai  Airport  is  in  the 
interest  of  flight  safety  and  will  result  in 
a  greater  degree  of  protection  for  the 
greatest  number  of  people  during  flight 
in  the  terminal  area  The  alteration  is 
depicted  on  the  attached  chart. 

The  modified  configuration  considers 
the  present  terminal  area  flight 
operations  and  terrain  as  follows: 

1.  The  inner  core  of  the  Class  B 
airspace  area  includes  airspace  10 
nautical  miles  from  the  Denver  VOR 
from  the  surface  to  and  including  12,000 
feet  MSL.  There  are  cutouts  for  five 
airports  in  the  inner  core  of  the  Class  B 
airspace  area:  Aurora,  Buckley  ANG 
Base,  Front  Range,  Heckendorf,  and 
Brighton  Van  Aire.  The  floor  of  the 
Class  B  airspace  area  in  these  areas 
varies  from  6,500  to  7.500  feet  MSL. 
This  airspace  will  contain  instrument 
approach  and  departure  procedures  for 
Denver  Intemationai  Airport  and  allow 
adequate  airspace  for  operations  at  the 
above  airports  without  affecting  aircraft 
transitioning  to  final  approach  visually 
or  on  radar  vectors  for  an  instrument 
approach  into  Denver  Intemationai 
Airport.  Bromley  Lane  depicts  the 
northern  boundary  of  the  inner  core  of 
the  Class  B  airspace  area.  The  vertical 
hmit  of  the  entire  Class  B  airspace  area 
will  be  12,000  feet  MSL 

2.  The  intermediate  area  includes 
airspace  between  10  end  20  nautical 
miles  from  the  Denver  VOR,  including 
airspace  extending  west  to  Wadsworth 
Boulevard  and  Colorado  Highway  287 
and  bounded,  in  part,  on  the  north  by 
Colorado  Highway  7  and  on  the  south 
by  Hampden  Avenue.  The  intermediate 
area  contains  subarea  floors  that  vary 
from  6.000  to  8.000  feet  MSL  This 
airspace  will  provide  a  stepdown  profile 
to  contain  aircraft  in  the  radar  traffic 
pattem  transitioning  to  the  final 
approach  course  from  their  downwind 
and  base  legs  for  the  primary  airport.  It 
also  will  provide  airspace  for  departures 
transitioning  to  the  en  route 
environment. 

3.  The  outer  area,  between  the  20-  and 
30-nautical-mile  radius  from  the  Denver 
VOR,  contains  floors  varying  from  8,000 
to  10,000  feet  MSL.  This  airspace  will 
provide  an  area  to  contain  aircraft 
during  climb  and  descent  profiles  to 
transition  between  the  terminal  and  en 
route  structure,  and  it  will  allow  VFR 
aircraft  to  circumnavigate  the  Class  B 
airspace  area.  Arriving  turbojet  and 
turboprop  aircraft  will  enter  terminal 


airspace  from  four  designated  areas.  The 
configuration  of  the  outer  area  is 
designed  to  allow  sufficient  airspace  for 
departures  while  allowing  arriving 
aircraft  to  be  vectored  and  sequenced  to 
the  final  approach  courses.  This 
configuration  also  will  preserve  airspace 
below  the  Class  B  airspace  area  for 
nonparticipating  aircraft. 

Tne  preceding  summary  of  the 
alteration  of  the  Class  B  airspace 
configuration  identifies  that  airspace 
that  is  necessary  to  contain  large 
turbojet  aircraft  operations  at  the  Denver 
Intemationai  Airport.  ATC  will  provide 
control  and  separation  services  to  all 
flights  within  the  airspace  boundaries. 
Furthermore,  ATC  authorization  is 
required  for  aircraft  operations  within 
that  airspace.  Modifying  this  Class  B 
airspace  area  will  enhance  the  safety  of 
flight  within  the  congested  airspace 
overlying  the  Denver  metropolitan  area 
by  facilitating  the  separation  of 
controlled  and  uncontrolled  flight 
operations. 

The  FAA  is  amending  SFAR  No.  62 
by  adding  13  airports  located  within  a 
30-nautical-mile  radius  of  the  Denver 
Intemationai  Airport.  The  FAA  is 
removing  five  airports  from  paragraph  7. 
section  2,  of  SFAR  No.  62  because  they 
are  located  beyond  the  Denver 
Intemationai  Airport  Mode  C  veil.  This 
action  will  allow  operators,  without 
Mode  C  transponders,  access  to  the 
airports  hsted  in  paragraph  7,  section  2. 
of  SFAR  No.  62. 

Paperwork  Reduction  Act 

There  are  no  requirements  for 
information  collection  associated  with 
this  rule  requiring  approval  from  the 
Office  of  Management  and  Budget 
pursuant  to  the  Paperwork  Reduction 
Act  of  1990  (Pub.  L  96-511). 

Regulatory  Evaluation  Sununary 

Introduction 

Executive  Order  12291  established  the 
requirement  that,  within  the  extent 
permitted  by  law,  a  Federal  regulatory 
action  may  be  undertaken  only  if  the 
potential  benefits  to  society  for  the 
regulation  outweigh  the  potential  costs 
to  society.  In  response  to  this 
requirement,  and  in  accordance  with 
Department  of  Transportation  poUcies 
and  procedures,  the  FAA  has  estimated 
the  anticipated  benefits  and  costs  of  the 
rulemaking  action.  The  results  are 
summarized  in  this  section.  For  more 
detailed  economic  information,  see  the 
full  regulatory  evaluation  contained  in 
the  docket 

Benefit-Cost  Analysis 

The  final  rule  will  extend  the  lateral 
limits  of  the  Denver  Class  B  airspace 
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area  to  30  nautical  milet  from  the 
Denver  International  Airport  to  provide 
an  area  in  which  ATC  can  provide 
services  throughout  criUcal 
maneuvering  phases  of  flight  operationt 
in  the  terminal  area.  The  new  Denver 
International  Airport  is  replacing 
Denver  Stapleton  International  Airport. 

This  rule  will  raise  the  upper  limits 
of  the  class  B  airspace  area  from  11,000 
to  12.000  fetit  MSL.  In  addition,  this 
final  rule  will  extend  the  lateral  limits 
of  tha  Class  B  airspace  area  from  20  to 
30  nautical  miles  from  Denver 
International  Airport.  To  a  lesser  extent, 
the  rule  will  also  eliminate  Class  B 
airspace  by  4  nautical  miles  in  the 
western  boundaries. 

The  final  rule  will  enhance  aviation 
safety  by  lowering  the  risk  of  midair 
collisions  through  ATC's  increased 
capability  to  separate  all  aircraft  in 
ternTiinal  airspace  in  and  around  the 
Denver  area,  uhile  accommodating  the 
legitimate  concerns  of  airspace  users. 

Costs 

The  FAA  has  determined  that 
modification  to  the  Den\'er  Class  B 
Airspace  Area  will  impose  costs  of 
$195,000  on  the  FAA  to  revise  the 
aeronautical  charts  of  the  Denver  area. 
No  costs  will  be  imposed  on  aircraft 
operators. 

Costs  to  the  FAA 

The  final  rule  will  not  impose  any 
additional  administrative  cost  on  the 
FAA  for  either  personnel  or  equipment 
The  additional  operations  workload 
generated  by  the  final  rule  will  be 
absorbed  by  current  personnel  and 
equipment  resources  in  place  at  tha 
Denver  International  Airport.  The  final 
rule  will  require  neither  any  additional 
air  traffic  controllers  nor  any  additional 
radar  control  or  handoff  positions  at  the 
Denver  International  Airport. 

Another  potential  cost  to  the  FAA 
associated  with  the  final  rule  is  the 
revision  of  aeronautical  charts  to  reflect 
the  change  of  the  airspace  to  the  Denver 
Class  B  Airspace  Area.  Typically,  the 
revisions  of  aeronautical  diarts  is  dona 
on  a  routine  6-month  schedule,  and  any 
revisions  would  be  considered  a  normal 
cost  of  doing  business.  However,  the 
implementation  date  of  the  Denver  Class 
B  Airspace  Area  does  not  fall  in  the 
routine  charting  cycle  As  a  result,  a 
special  printing  must  be  made  to  reflect 
the  new  Class  B  airspace  area.  The  FAA 
estimates  that  the  one-time  cost  of  this 
off-cycle  printing,  which  includes 
changing  the  printing  plates,  is 
$195,000. 


Costs  to  Aircraft  Operators 

In  terms  of  aircraft  operators,  the  final 
rule  will  not  impose  any  additional  cost 
in  the  form  of  avionics  equipment.  The 
final  rule  will  not  adversely  impact 
airtrafl  ope.'^tors  who  operate  under 
IFR,  primarily  large  air  carriers, 
business  jets,  commuters,  and  air  taxis. 

The  flnal  rule  could,  however, 
potentially  impact  aircraft  operators 
who  routinely  operate  under  VFR, 
primarily  operators  of  small  CA 
airplanes  and  other  GA  aircraft 
operators  such  as  glider  pilots  and 
balloonists.  Potential  costs  to  aircraft 
operators  without  Mode  C  transponders 
have  already  been  accounted  for  by  the 
Mode  C  rule.  The  potentially  affected 
GA  aircraft  operators  are  assumed  to 
already  have  the  other  types  of  avionics 
equipment  (such  as  operable  two-way 
radio)  required  for  entering  a  Class  B 
airspace  area.  The  only  aircraft  without 
Mode  C  transponders  would  be  aircraft 
not  originally  certificated  with  an 
engine-driven  electric  system,  or  which 
have  not  subsequently  been  certified 
with  such  a  system  installed.  Costs  to 
these  types  of  aircraft  have  already  l>een 
accounted  for  by  the  Mode  C  rule. 

As  a  result  of  the  final  rule,  segments 
of  the  Class  B  airspace  area  lateral 
boundaries  will  be  expanded  from  20  to 
30  nautical  miles,  and  floors  will  range 
from  8.000  to  10.000  feet  MSL  in  the 
outer  area  of  the  Class  B  airspace  area. 
This  configuration  will  allow  GA 
airplane  operators,  glider  pilots,  and 
balloonists  to  circumnavigate  the 
Denver  Class  B  Airspace  Area  in  a 
manner  that  would  require  little 
deviation  from  current  flying  practices. 
Operators  will  be  permitted  to  operate 
beneath  the  floors  in  the  expanded 
segments  of  the  Class  B  airspace  area 
lateral  boundaries  primarily  to  the  east 
of  Denver  International  Airport.  The 
flnal  rule  will  not  have  an  adverse 
impact  on  CA  student  pilots  because 
they  rarely  fly  in  airspace  above  10,000 
feet  MSL.  In  nearly  all  instances,  a  floor 
of  10,000  feet  MSL  is  considered  to  be 
sufflcient  space  to  allow  GA  student 
pilots  to  conduct  their  flying 
underneath  the  expanded  segments  of 
the  Class  B  airspace  area  lateral 
boundaries. 

Because  the  existing  floors  (primarily 
to  the  west  of  Denver  International 
Airport)  take  into  account  high  terrain, 
sufficient  airspace  for  sports 
parachutists  to  conduct  jumps  would 
still  be  available  without  Class  B 
airspace  area  involvement.  Thus, 
balloonists  and  ultra-light  and  sailplane 
operators  will  not  be  significantly 
affected  by  the  final  rule.  Letters  of 
agreement  are  expected  to  be  executed. 


%vfaere  advisable,  to  ensure  minimum 
eRact  on  these  operators. 

Benefits 

The  final  rule  is  expected  to  generate 
benefits  primarily  in  the  form  of 
enhanced  safety  to  the  aviation 
community  and  the  flying  public.  These 
benefits,  for  instance,  will  take  the  form 
of  reduced  risk  of  aviation  fatalities  and 

[)roperty  damage  as  the  result  of  a 
owered  risk  of  midair  collisions. 

The  alteration  of  the  Denver  Class  B 
Airspace  Area  will  create  more 
controlled  airspace  by  increasing  the 
ceiling  from  11,000  to  12,000  feet  MSL 
and  extending,  from  20  to  30  nautical 
miles,  the  northern,  southern,  and 
eastern  lateral  boundaries.  Because  the 
nature  of  this  rule  is  proactive,  or  to 
prevent  a  safety  problem  from 
developing,  the  potential  safety  benefits 
are  extremely  difficult  to  quantify  in 
monetary  terms. 

In  this  case,  the  potential  safety 
problem  derives  from  an  increased 
complexity  (or  density)  of  aircraft 
operations  in  the  vicinity  of  the  present 
ceiling  and  lateral  boundaries  of  the 
Denver  Class  B  Airspace  Area.  As  a 
result  of  this  increased  complexity,  the 
regulatory  airspace  will  be  expanded  in 
the  aforementioned  areas  of  the  Class  B 
airspace  ama.  In  the  past,  safety  has 
been  maintained  in  the  vicinity  of  the 
existing  Denver  Class  B  Airspace  Area, 
in  the  face  of  steady  activity  growth,  by 
procedural  measures  and  aircraft 
metering  changes.  These  measures  have 
been  successful  in  the  past,  as 
evidenced  by  a  record  of  no  midair 
collisions  in  the  Class  B  airspace  area. 
However,  the  FAA  believes  tiiat  these 
measures  may  not  be  adequate  in  the 
future.  Without  historical  evidence  of 
midair  collisions  in  the  Denver  Class  B 
Airspace  Area,  estimating  the 
probability  of  a  potential  occurrence  in 
the  absence  of  this  final  rule  cannot  be 
determined  with  a  reliable  degree  of 
certainty.  In  the  absence  of  this  final 
rule,  aviation  scJiety  in  the  Denver  Class 
B  Airspace  Area  could  deteriorate 
significantly,  increasing  the  potential  for 
catastrophic  consequences,  such  as  a 
midair  collision  between  a  large  air 
carrier  airplane  and  a  GA  airplane.  This 
action  is  intended  to  significantly 
reduce  the  risk  of  those  consequences, 
thereby  enhancing  aviation  safety. 
The  final  rule  will  also  generate 
benefits  by  eliminating  four  nautical 
miles  of  Class  B  airspace  west  of  the 
Jefferson  County  airport.  The  reduction 
in  Class  B  airspace  is  intended  to 
provide  two  types  of  Iwnefits.  First,  the 
rule  will  reduce  the  distance  aircraft 
operators  flying  under  VFR  will  have  to 
travel  to  circumnavigate  the  Class  B 


airspace  area  %vithout  concons  related 
to  high  terrain.  The  existing  floor  in  this 
section  of  airspace  is  7.000  feet  MSL. 
which  requires  that  nonparticipatii^ 
aircraft  pilots  be  very  vigilant  in  flying 
over  hign  terrain  areas.  VFR  operators 
will  be  able  to  fly  at  higher  altitudes 
when  this  section  is  removed  from  the 
Denver  terminal  airspace.  Second,  the 
rule  will  align  areas  near  and  in  the 
Class  B  airspace  area  with  better  visual 
landmarks  so  that  aircraft  operators 
flying  under  VFR  can  stay  clear  of  the 
Class  B  airspace  area. 

It  is  important  to  note  that  the  Mode 
C  and  TCAS  rules  currently  in  effect 
share  the  same  objective  of  lowering  the 
risk  of  a  midair  collision  as  the 
alteration  of  the  Denver  Class  B 
Airspace  Area.  Consequently,  the  safety 
benefits  of  this  final  rule  and  the  Mode 
C  and  TCAS  rules  are  inseparable  and 
cannot  be  estimated  independently  of 
each  other. 

Conclusions 

The  benefits  of  the  rule  will  be 
primarily  in  the  form  of  enhanced  safety 
to  the  aviation  community  and  the 
flying  public.  The  one-time  cost  of  the 
rule  will  be  $195,000  to  revise  the 
aeronautical  charts  for  the  Denver  area. 
This  cost  will  be  borne  solely  by  the 
FAA.  The  FAA  could  eliminate  this  cost 
by  printing  the  charts  during  the  routine 
printing-cycle,  but  this  would  entail 
delaying  the  opening  of  Denver 
International  Airport  The  cost  of  this 
delay  would  be  considerably  higher 
than  $195,000.  The  FAA  willingly 
incurs  this  charting  cost  to  fadUtate  the 
opening  of  the  new  Denver  International 
Airport.  Tlius,  the  FAA  contends  that 
this  rule  is  cost-beneficial. 

Regulatory  Flexibility  DetenninatioB 

The  Regulatory  Flexibility  Act  of  1980 
(RFA)  was  enacted  to  ensure  that  small 
entities  are  not  unnecessarily  and 
disproportionately  burdened  by 
Government  regulations.  The  RFA 
requires  agencies  to  review  final  rules 
which  may  have  "a  significant 
economic  impact  on  a  substantial 
number  of  small  entities."  The  small 
entities  which  could  be  potentially 
afiected  by  the  implementation  of  this 
final  rule  are  unscneduled  operators  of 
aircraft  for  hire  owning  nine  or  fewer 
aircraft. 

Only  those  unscheduled  aircraft 
operators  without  the  capability  to 
operate  under  IFR  conditions  will  be 
potentially  impacted  by  this  final  rule. 
The  FAA  believes  th«t  all  of  the 
potentially  impacted  unscheduled 
aircraft  operatora  are  already  eqiiippjed 
to  operate  under  IFR  conditions.  This  is 
because  such  operaton  fly  regularly  in 


airports  where  radar  approach  control 
services  have  hesa  established. 
Therefore,  the  FAA  believea  this  final 
rule  will  not  bive  a  significant 
economic  impact  on  a  substantial 
number  of  smell  entities. 


International  Trade  Impact  Aaaeasment 

The  final  rule  will  neither  have  an 
effect  on  the  sale  of  foreign  aviation 
products  or  services  in  the  United 
States,  nor  will  it  have  an  effect  on  the 
sale  of  U.S.  products  or  services  in 
foreign  countries  because  the  rule  will 
neither  impose  costs  on  aircraft 
operatora  nor  aircraft  manufacturen 
(U.S.  or  foreign). 

Federalism  ImplicatkMM 

The  regulat  on  adopted  herain  Mrill 
not  have  substantial  direct  effects  on  the 
states,  on  the  relationship  between  the 
national  government  and  the  states,  or 
on  the  distribution  of  i>ower  and 
responsibilities  among  the  various 
levels  of  government.  Therefore,  in 
accordance  with  Executive  Order  12612, 
it  is  determined  that  this  regulation  will 
not  have  sufficient  federalism 
implications  to  warrant  the  preparation 
of  a  Federalism  Assessment 

Conclusion 

For  the  reasons  discussed  in  the 
preamble,  and  based  on  the  findings  in 
the  Regulatory  Flexibility  Determination 
and  the  International  Trade  Impact 
Assessment,  the  FAA  has  determined 
that  this  regulation  is  not  major  imder 
Executive  Order  12291.  In  addition,  the 
FAA  certifies  that  this  regulation  will 
not  have  a  significant  economic  impact, 
positive  or  negative,  on  a  substantial 
number  of  small  entities  under  the 
criteria  of  the  Regulatcvy  Flexibility  Act. 
This  rule  is  considered  significant  under 
DOT  Regulatory  Policies  and  Procedures 
(44  FR 11034,  February  26, 1979).  A 
final  regulatory  evaluation  of  this  rule, 
including  a  Regulatory  Flexibility 
Determination  ard  Trade  Impact 
Assessment,  has  ^een  placed  in  the 
docket  A  copy  may  be  obtained  by 
contacting  the  person  identified  under 
FOR  FURTHER  MFORMATION  CONTACT. 

ListofSubiecti 

14  CFR  Part  71 

Airapace.  Incorporation  by  reference. 
Navigation  (Air). 

14  CFR  Part  91 

Air  traffic  control.  Aircraft,  Airmen, 
Airports,  Aviation  safety. 

The  Amendment 

In  consideration  of  the  foregoing,  the 
Federal  Aviation  Administration 
amends  parts  71  and  91  of  the  Federal 


Aviation  Regulations  (14  CFR  parts  71 
and  91)  ••  follows: 

PARTTI-^AMENDEO] 

1.  TIm  authority  citation  for  14  CFR 
part  71  ocmtinues  to  read  as  follows: 

Aiith«*r  49  use.  app.  1348(a),  1354(a), 
1510;  B.O.  10SS4,  24  FR  9565,  3  CFR.  1959- 
1963  Camp.,  p.  389;  49  U.S.C  106(g):  14  CFR 
11.69. 

fTI.I    lAmandsd] 

2.  The  incorporation  by  reference  in 
14  CFR  71.1  pi  the  Federal  Aviation 
Administration  Order  7400.9A. 
Airapace  Designations  and  Reporting 
Points,  dated  June  17, 1993,  and 
efliactive  September  16, 1993,  is 
amended  as  follows: 

Pangnph  3000— Subpart  B— Class  B 
Ainpace 

•        •        *        •        • 

ANM  00  B  Denver.  CO  [Revised] 
Denver  Intomational  Airport  (Primary 
Airport) 

(lat  39^1'38-  N.,  long.  104'40'24-  W.) 
Denver  VOR 

(Ut.  39*48'44"N.,  long.  104'39'36' W.) 
Heckendorf  Airport 

(lat  39»57'48"  N.,  long.  104*44'5r  W.) 

Boundaries 

Area  A.  That  airtpMce  extending  upward 
from  the  surCaca  to  and  Including  12,000  feet 
MSL  beginning  at  the  Intersection  of  Bromley 
Lane  and  the  10-mile  arc  of  the  Denver  VOR, 
thenca  dockwiae  along  the  10-mile  arc  until 
the  Denver  090* radial,  extending  west  on  the 
Denver  090*  radial  until  Imboden  Mile  Road, 
thence  south  along  Imboden  Mile  Road  until 
1-70,  extending  west  along  1-70  until 
intercepting  the  10-mile  arc  of  the  Denver 
VOR.  extending  clockwise  along  the  lO-mile 
arc  until  Bromley  Lane,  and  thence  east  along 
Bromley  Lane  to  the  point  of  beginning; 
excluding  that  airspace  within  a  1-mile 
radius  of  Heckendorf  Airport. 

Area  B.  That  airspace  extending  upward 
from  7.S00  feet  MSL  to  and  including  1 2,000 
feet  MSL  within  a  10-mile  radius  of  the 
Denver  VOR.  bounded  on  the  north  by  1-70 
and  bounded  on  the  east  by  a  line  parallel 
to  and  2  miles  east  of  the  Buckley  Air 
National  Guard  Base  Runway  14/32 
centerline. 

Area  C  That  airspace  extending  upward 
from  6.500  feet  MSL  to  and  including  12,000 
feet  MSL  within  a  10-mile  radius  of  the 
Denver  VOR  bounded  on  the  north  by  1-70, 
bounded  on  the  east  by  Imboden  Mile  Road, 
and  bounded  on  the  west  by  a  line  parallel 
to  and  2  miles  east  of  Buckley  Air  rOational 
Guard  Base  Runway  14/32  centerline. 

Area  D.  That  airspace  extending  upward 
from  7,000  feet  MSL  to  and  including  12,000 
feet  MSL  within  a  10-mile  radius  of  the 
Denver  VOR  IxNinded  on  the  north  by  the 
Denver  090*  ndial  and  tmunded  on  the  west 
by  Imboden  Mile  Road. 

Area  B.  That  airspace  extending  upward 
from  8,000  fiaet  MSL  to  and  Including  12,000 
feet  MSL  beginning  at  the  Denver  VOR  025* 
radial  15-mile  DME  fix,  extending  northeast 
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along  the  Denver  025*  radial  until 
intercepting  the  Denver  VOR  20-mile  arc. 
extending  clockwise  along  the  20-mile  arc 
until  1-25.  thence  north  along  1-25  until 
Hampden  Avenue,  extending  west  along 
Hampden  Avenue  until  Wadsworth 
Boulevard,  thence  north  along  Wadsworth 
Boulevard  and  Colorado  Highway  287  until 
Colorado  Highway  7,  extending  east  along 
Colorado  Highway  7  to  I-2S.  thence  north 
along  1-25  until  intercepting  the  Denver  VOR 
20-mile  arc,  extending  clockwise  along  the 
20-mile  arc  until  intercepting  the  Denver 
VOR  329*  radial,  thence  southeast  along  the 
Denver  VOR  329*  radial  until  intercepting 
the  15-mile  arc.  extending  counterclockwise 
along  the  15-mile  arc  until  1-70  thence  east 
along  1-70  until  intercepting  the  10-mile  arc. 
extending  counterclockwise  along  the  10- 
mile  arc  until  the  Denver  VOR  090*  radial, 
extending  east  on  the  Denver  090*  radial 
until  intercepting  the  Denver  IS-mile  arc. 
and  thence  counterclockwise  to  the  point  of 
beginning. 

Area  F.  That  airspace  extending  upward 
from  7,000  feet  MSL  to  and  including  12.000 
feet  MSL  between  the  10-  and  15-mile  radius 
of  the  Denver  VOR.  bounded  on  the  north  by 
the  Denver  VOR  025*  radial  and  bounded  on 
the  south  by  the  Denver  VOR  090*  radial. 

Area  C.  That  airspace  extending  upward 
from  6.000  feet  MSL  to  and  including  12.000 
feet  MSL  beginning  at  the  Denver  VOR  329' 
radial  10-mile  fix.  extending  northwest  on 
the  Denver  329*  radial  until  the  15-mile  arc. 
thence  clockwise  along  the  15-mile  arc  until 
the  Denver  025*  radial,  extending  south  on 
the  025*  radial  until  the  10-mile  arc.  and 
extending  counterclockwise  on  the  10-mile 
arc  until  Bromley  Lane,  and  thence  west 
along  Bromley  Lane  until  the  Denver  VOR 
10-mile  arc  thence  to  (he  point  of  beginning: 
including  that  airspace  within  a  1-mile 
radius  of  Heckendorf  Airport. 

Area  H.  That  airspace  extending  upward 
from  7.000  feet  MSL  to  and  including  12.000 
feet  MSL  between  the  10-  and  15-mile  radius 
of  the  Denver  VOR.  bounded  on  the  north  by 
the  Denver  329*  radial  and  bounded  on  the 
south  by  1-70. 

Area  |.  That  airspace  extending  upward 
from  7.000  feet  MSL  to  and  including  12.000 
feet  MSL  between  the  15-  and  20-mile  radius 
of  the  Denver  VOR.  bounded  on  the  west  by 
the  Denver  VOR  329*  radial  and  bounded  on 
the  east  by  the  Denver  VOR  025*  radial. 

Area  K.  That  airspace  extending  upward 
from  10.000  feet  MSL  to  and  including 
.12.000  feet  MSL  beginning  at  the  intersection 
of  Hampden  Avenue  and  1-25.  extending 
south  along  1-25  until  intercepting  the 
Denver  VOR  30-mile  arc.  extending 
clockwise  along  the  30-mile  arc  until  a  point 
3  miles  south  of  Waterton,  CO  (lat.  39*26'25" 
N..  long.  105*05'42"  W.)  extending  north  to 
Waterton  and  Canyon  Road  (lat.  39*29'40" 
N..  long.  105*05'42"  W.),  extending  north 
along  Canyon  Road  (Colorado  Highway  73) 
until  Wadsworth  Boulevard,  extending  north 
along  Wadsworth  Boulevard  until  Hampden 
Avenue  and  extending  east  along  Hampden 
Avenue  to  the  point  of  beginning. 

Area  L.  That  airspace  extending  upward 
^ra  9.000  feet  MSL  to  and  including  12.000 


feet  MSL  (>etween  the  20-  and  30-mile  radius 
of  the  Denver  VOR  bounded  on  the  west  by 
1-25  and  bounded  on  the  east  by  the  Denver 
VOR  156*  radial. 

Area  M.  That  airspace  extending  upward 
from  10.000  feet  MSL  to  and  including 
12.000  feet  MSL  between  the  20-  and  30-milc 
radius  of  the  Denver  VOR.  Imunded  on  the 
north  by  the  Denver  VOR  025*  radial  and 
Iwunded  on  the  south  by  the  Denver  VOR 
156*  radial. 

Area  N.  That  airspace  extending  upward 
from  8.000  feet  MSL  to  and  including  12.000 
fret  MSL  between  the  20-  and  30-mile  radius 
of  the  Denver  VOR.  bounded  on  the  west  by 
the  Denver  VOR  329*  radial  and  bounded  on 
the  east  by  the  Denver  VOR  02S*  radial. 

Area  P.  That  airspace  extending  upward 
from  10.000  feet  MSL  to  and  including 
1 2.000  feet  MSL  beginning  at  the  Denver 
VOR  329*  radial  20-mile  DME  fix.  extending 
counterclockwise  along  the  Denver  VOR  20- 
mile  arc  until  i-25.  extending  south  along  I- 
25  until  Colorado  Highway  7,  thence  west 
along  Colorado  Highway  7  until  Colorado 
Highway  287,  thence  north  along  Colorado 
Highway  287  until  intercepting  the  Denver 
VOR  30-mile  arc.  extending  clockwise  along 
the  30-mile  arc  until  the  Denver  VOR  329* 
radial,  and  extending  southeast  along  the 
Denver  VOR  329*  radial  to  the  point  of 
t>eginning. 


PART  91— {AMCNOEO] 

3.  The  authority  citation  for  14  CFR 
part  91  continues  to  read  as  follows: 

Authority:  49  U.S.C  app.  1301(7).  1303. 
1344,  1348.  1352  through  1355.  1401.  1421 
through  1431.  1471.  1472, 1502. 1510.  1522. 
and  2121  through  2125:  articles  12.  29.  31. 
and  32(a)  of  the  Convention  on  International 
Civil  Aviation  (61  Stat.  1180);  42  U.S.C  4321 
et  seq.:  E.O.  11514.  35  FR  4247.  3  CFR.  1966- 
1970  Comp..  p.  902;  49  U.S.C  106(g). 

4.  Special  Federal  Aviation 
Regulation  No.  62,  section  2.  paragraph 
(7)  is  revised  to  read  as  follows: 

Special  Federal  Aviation  Regulation  No. 
62 — Suspension  of  Certain  Aircraft 
Operations  from  the  Transponder  with 
Automatic  Pressure  Altitude  Reporting 
Capability  Requirement 

Section  2.  *  *   * 

(7)  Airports  within  a  30-nautical-mile 
radius  of  the  Denver  International  Airport. 


Airport  name 

Arpt  10 

Alt. 
(AGL) 

Air  Dusters  Inc.,  Airport. 

4900 

1.200 

Roggen,  CO. 

Bijou  Basin  Airport, 

GDI  7 

1.200 

Byers,  CO. 

Boulder  Municipal  Air- 

1V5 

1.200 

port,  BouWer,  CO. 

Bowen  Farms  No.  1  Air- 

C098 

1.200 

port,  Littleton,  CO. 

Airport  name 

AiptlD 

All. 
(AGL) 

Bowen  Farms  No.  2  Air- 

3C05 

1.200 

port,  Strasburg,  CO. 

» 

Carrera  AirparV  Airport. 

93CO 

1J?00 

Mead.  CO. 

Cartwtieel  Airport.  Mead. 

0CO8 

1.200 

CO. 

Chaparral  Airport,  Byers. 

C018 

1.200 

CO 

Cotorado  Antique  FiekJ 

8C07 

1.200 

Airport,  Niwot,  CO. 

Comanche  Livestock  Air- 

59CO 

1.200 

port.  Strastxjrg.  CO. 

Dead  Stick  Ranch  Air- 

18CO 

1.200 

port,  Kiowa,  CO. 

Frederick-Firestone  Atr 

C058 

1.200 

Strip  Airport,  Fredenck. 

CO 

Frontier  Airstnp  Airport. 

84CO 

1.200 

Mead.  CO. 

Horseshoe  Larxjings  Air- 

CO60 

1.200 

port.  Keenesburg.  CO. 

Hoy  Airstnp  Airport,  Berv- 

76CO 

1.200 

nett,  CO. 

J  &  S  Airport,  Bennett. 

C014 

1,200 

CO. 

Kostroski  Airport. 

43CO 

1.200 

Franktown.  CO. 

Kugel-Stror>g  Airport 

27V 

1.200 

Platteville,  CO. 

Land  Airport, 

C082 

1.200 

Keenestwrg.  CO. 

Lemons  Private  Strip  Air- 

CO10 

1.200 

port,  Boukler.  CO. 

Lindys  Airpark  Airport, 

7C03 

1.200 

Hudson,  CO. 

Parkland  Airport,  Erie, 

7CO0 

1.200 

CO 

Pine  View  Airport.  Eliza- 

02V 

1.200 

tjeth.  CO. 

Platte  Valley  Airport, 

lev 

1.200 

Hudson.  CO. 

Ranctx)  De  Aereo  Air- 

05CO 

1.200 

port.  Mead,  CO. 

Reid  Ranches  Airport, 

7C06 

1.200 

Roggen,  CO. 

Singleton  Ranch  Airport, 

68CO 

1.200 

Byers,  CO. 

Sky  Haven  Airport, 

C017 

1.200 

Byers,  CO. 

Sptckard  Farm  Airport, 

5C04 

1200 

Byers,  CO. 

Tri-County  Airport.  Erie, 

48V 

1.200 

CO. 

Westtjerg-Rosling  Farnts 

74CO 

1.200 

Airport.  Roggen,  CO. 

Voder  Airstrip  Airport, 

CD09 

1.200 

Bennett.  CO. 

Issued  in  Washington.  D 

C.  on  Se(^( 

jmtxjr 

14.  1993. 

David  R.  Hinson. 
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Part  IV 

Department  of  the 
Interior 

Fish  and  Wildlife  Service 


50  CFR  Part  32 

Addition  of  Eight  National  Wildlife 
Refuges  to  the  List  of  Open  Areas  for 
Hunting,  Three  to  the  List  for  Sport 
Fishing  and  Pertinent  Refuge-Specific 
Regulations;  Proposed  Rule 
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DEPARTMENT  OF  THE  INTERIOR 

Fish  and  Wildlife  Service 

50  CFR  Part  32 
RIN  1018-AB25 

Addition  of  Eight  National  Wildlife 
Refuges  to  the  List  of  Open  Areas  for 
Hunting,  Three  to  the  List  for  Sport 
Fishing  and  Pertinent  Refuge-Specific 
Regulations 

AGENCY:  Fish  and  Wildlife  Service. 
Interior. 

ACTION:  Proposed  Rule. 

SUMMARY:  The  U.S.  Fish  and  Wildlife 
Service  (Service)  proposes  to  add  eight 
national  wildlife  refuges  (NWR(s))  to  the 
lists  of  open  areas  for  migratory  game 
bird  hunting,  upland  game  hunting, 
and/or  big  game  hunting,  three  NWRs  to 
the  list  for  sport  fishing  and  pertinent 
refuge-specific  regulations  for  those 
activities.  The  Service  has  determined 
that  such  uses  will  be  compatible  with 
and.  in  some  cases,  enhance  the 
purposes  for  which  each  refuge  was 
established.  The  Service  has  further 
determined  that  this  action  is  in 
accordance  with  the  provisions  of  all 
applicable  laws,  is  consistent  with 
principles  of  sound  wildlife 
management,  and  is  otherwise  in  the 
public  interest  by  providing  additional 
recreational  opportunities  of  a 
renewable  natural  resource.  In  addition, 
these  regulations  are  consistent  with  the 
new  format  which  reorganizes  all 
bunting  and  fishing  regulations  under 
one  part. 

DATES:  Comments  must  be  received  on 
or  before  October  4, 1993. 
ADDRESSES:  Address  comments  to: 
Assistant  Director — Refuges  and 
Wildlife.  U.S.  Fish  and  WildUfe  Service. 
1849  C  Street.  NW..  Washington.  DC 
20240. 

FOR  FURTHER  IHFORMATKJN  CONTACT: 
Duncan  L  Brown.  U.S.  Fish  and 

Wildlife  Service.  Division  of  Refuges. 
MS  670  ARLSQ.  1849  C  Street.  NW.. 
Washington,  DC  20240;  Telephone: 
703-358-1744. 

SUPPt^MENTARY  INFORMATION:  National 
wildlife  refuges  are  generally  closed  to 
hunting  and  sport  fishing  until  opened 
by  rulemaking.  The  Secretary  of  the 
Interior  (Secretary)  may  open  refuge 
areas  to  hunting  and/or  fishing  upon  a 
determination  that  such  uses  are 
compatible  with  the  purpose(s)  for 
which  the  refuge  was  established,  and 
that  funds  are  available  for 
development,  operation,  and 
maintenance  of  a  hunting  or  fishing 
program.  The  action  must  also  be  in 


accordance  with  provisions  of  all  laws 
applicable  to  the  areas,  must  be 
consistent  with  the  principles  of  sound 
wildlife  management,  and  must 
otherwise  be  in  the  public  interest.  This 
rulemaking  opens  eight  refuges  to 
hunting  and  three  to  sport  fishing.  All 
of  the  hunting  and  fishing  programs 
included  in  this  openings  document 
have  refuge-specific  hunting  or  fishing 
regulations  which  are  included  in  this 
rulemaking. 

This  rulemaking  will  also  include 
Little  Pend  Oreille  National  Wildlife 
Refuge  in  the  alphabetical  listing  under 
§  32.67  Washington  as  open  to  big  game 
hunting  without  refuge-specific 
regulations.  This  refuge  was  opened  to 
deer  hunting  in  1989  but  was 
inadvertently  delisted  in  last  year's 
Code  of  Federal  Regulations. 

Department  of  the  Interior  policy  is. 
whenever  practicable,  to  afford  the 
public  an  opportunity  to  participate  in 
the  rulemaking  process.  It  is  the  purpose 
of  this  proposed  rulemaking  to  seek 
public  input  regarding  the  proposed 
opening  of  the  refuges  cited  below  to 
hunting  or  fishing.  Accordingly, 
interested  persons  may  submit  written 
comments  concerning  this  proposal  to 
the  Assistant  Director — Refuges  and 
Wildlife  (Address  above)  by  the  end  of 
the  comment  period.  All  substantive 
comments  will  be  considered  by  the 
Department  prior  to  issuance  of  a  final 
rule. 

Conformance  With  Statutory  and 
Regulatory  Authorities 

The  National  Wildlife  Refuge  System 
Administration  Act  of  1966.  as  amended 
(NWRSAA)  (16  U.S.C.  668dd).  and  the 
Refuge  Recreation  Act  of  1962  (RRA)  (16 
U.S.C.  460k)  govern  the  administration 
and  public  use  of  national  wildlife 
refuges.  Specifically,  section  4(d)(lHA) 
of  the  NWRSAA  authorizes  the 
Secretary  to  permit  the  use  of  any  areas 
within  the  National  Wildlife  Refuge 
System  (Refuge  System)  for  any 
purpose,  including  but  not  limited  to 
hunting,  fishing,  public  recreation  and 
accommodations,  and  access,  when  he 
determines  that  such  uses  are 
compatible  with  the  purposes  for  which 
each  refuge  was  established.  The 
Service  administers  the  Refuge  System 
on  behalf  of  the  Secretary.  The  RRA 
gives  the  Secretary  additional  authority 
to  administer  refuge  areas  within  the 
Refuge  System  for  public  recreation  as 
an  appropriate  incidental  or  secondary 
use  only  to  the  extent  that  it  is 
practicable  and  not  inconsistent  with 
the  primary  purposes  for  which  the 
refuges  were  established.  In  addition, 
prior  to  opening  refuges  to  hunting  or 
fishing  under  this  Act.  the  Secretary  is 


required  to  determine  that  funds  are 
available  for  the  development, 
operation,  and  maintenance  of  the 
permitted  forms  of  recreation. 

Id  preparation  for  these  openings,  the 
refuge  units  have  included  in  their 
"openings  packages"  for  Regional 
review  and  approval  from  the 
Washington  Office  the  following 
documents:  A  hunting/fishing  plan;  an 
environmental  assessment:  a  Finding  of 
No  Significant  Impact  (FONSI),  or  an 
Environmental  Impact  Statement  and 
Record  of  Decision:  a  section  7 
evaluation  or  statement  that  no 
endangered  or  threatened  species  exist 
on  the  refuge:  a  letter  of  concurrence 
from  the  affected  States:  and  refuge- 
specific  regulations,  as  provided  herein. 
From  a  review  of  the  totality  of  these 
documents,  and  for  each  refuge  unit 
specifically,  the  Secretary  determines 
that  the  opening  of  the  areas  to 
migratory  game  bird  hunting,  upland 
game  hunting,  big  game  hunting  and 
sport  fishing  are  compatible  with  the 
principles  of  sound  wildlife 
management  and  will  otherwise  be  in 
the  public  interest. 

In  accordance  with  the  NWRSAA  and 
the  RRA.  the  Secretarj'  has  also 
determined  that  these  openings  for 
hunting  and  fishing  are  compatible  and 
consistent  with  the  primary  purposes 
for  which  each  of  the  refuges  listed 
below  was  established,  and  that  funds 
are  available  to  administer  the 
programs.  The  hunting  and  fishing 
programs  will  be  generally  within  State 
and  Federal  (migratory  game  bird) 
regulatory  frameworks.  A  brief 
description  of  the  hunting  and  fishing 
programs  follows: 

Alamosa  NWR  is  located  in  the  San 
Luis  Valley  in  south-central  Colorado,  3 
miles  southeast  of  the  City  of  Alamosa. 
It  is  administered  as  part  of  the 
Alamosa/Monte  Vista  National  Wildlife 
Refuge  Complex.  The  refuge  is  11.169 
acres  in  size  and  consists  primarily  of 
Rio  Grande  River  bottomland.  This  large 
mountain  valley  at  an  elevation  of  7,500 
feet  is  an  important  waterfowl 
production  area  in  spite  of  its  southern 
location.  The  refuge  is  an  important 
waterfowl  breeding  area  with  about 
3.000  ducks  and  200  geese  produced 
annually.  This  refuge  provides 
important  migrational  habitat  for  500  to 
700  sandhill  cranes  and  up  to  90  bald 
eagles.  Colonial  waterbird  nesting 
colonies  exist  on  the  refuge  and  can 
include  750  white-faced  ibis,  black- 
crowned  night  herons,  and  snowy  and 
cattle  egret  nests.  The  sport  fishing 
program  would  open  the  southern 
portion  of  the  refuge,  about  5  miles, 
along  the  Rio  Grande  River  to  fishing 
from  July  1  through  September  30 
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annually  in  accordance  with  State  of 
Colorado  fishing  regulations  regarding 
species,  bag  and  possession  limits  and 
methods.  All  fish  species  present  would 
be  open  to  fishing.  No  special  refuge 
permit  would  be  requifed.  The  fishing 
program  would  not  be  open  during 
spring,  early  summer,  or  fall  in  order  to 
protect  waterfowl  migration  and 
production  habitat.  The  designated 
fishing  season  would  not  significantly 
affect  waterfowl  production.  The  river 
does  not  have  a  high  value  for  brood 
production  and  has  little  use  by 
waterbirds  during  this  time.  A  Section 
7  consultation  was  conducted  with  a 
finding  that  the  fishing  program  is  not 
likely  to  adversely  affect  any  threatened 
or  endangered  species.  An 
environmental  assessment  concluded 
that  no  significant  impact  to  the  human 
environment  would  occur  if  the  fishing 
program  was  instituted.  The  estimated 
cost  for  the  fishing  program  is  $1,000 
and  includes  labor  for  informing  the 
public  with  signing,  answering 
questions,  and  extra  law  enforcement 
patrols.  Qice  the  fishing  program  is 
established,  annual  operating  costs  are 
estimated  at  approximately  $700.  This 
cost  can  be  easily  met  with  ctirrent 
refuge  funding.  Therefore,  it  is 
determined  that  for  FY  94  funds  are 
available  for  the  development, 
operation,  and  maintenance  of  the 
program  pursuant  to  the  Refuge 
Recreation  Act. 

Browns  Park  National  Wildlife  Refuge 
is  located  in  an  isolated  mountain  valley 
in  extreme  northwestern  Colorado.  It 
lies  along  both  sides  of  the  Green  River, 
entirely  within  Moffat  County,  25  miles 
below  Flaming  Gorge  Dam.  It  contains 
13,455  acres  of  river  bottomland  and 
adjacent  beachland.  The  winters  are 
unusually  mild  for  mountainous 
country,  thereby  providing  winter  haven 
for  wildlife.  There  are  three  distinct 
land  types  on  the  refuge:  (1)  Steep, 
rocky  mountain  slop>es,  (2)  alluvial 
beachlands,  and  (3)  conglomerate 
sedimentary  river  bottomlands. 
Numerous  species  of  ducks  and  Great 
Basin  Canada  geese  nest  on  the  refuge. 
The  wateriowl  population  swells  by  the 
thousands  during  the  spring  and  fall 
migrations.  Wading  birds,  shorebirds, 
and  a  variety  of  raptors  also  use  the 
refuge  during  various  seasons.  Resident 
species  include  mule  deer,  pronghom 
antelope,  rabbits,  and  sage  grouse.  Elk 
and  bighorn  sheep  occasionally  visit  the 
refuge.  Species  having  threatened  or 
endangered  status  include  the  bald 
eagle,  peregrine  falcon,  Colorado  River 
squawfish.  humpback  chub,  and 
bonytail  chub,  llie  mission  of  the  refuge 
is  to  preserve,  restore  and  manage  a 


portion  of  the  Green  River  and 
associated  ecosystems  for  optimum 
wildlife  resources  and  to  provide 
compatible  human  benefits  associated 
with  its  wildlife  and  wildlands.  The 
refuge  proposes  to  open  to  the  hunting 
of  elk.  The  refuge  is  already  open  to  the 
hunting  of  waterfowl,  cottontail  rabbit 
and  mule  deer.  Aerial  surveys  indicate 
Increasing  numbers  of  elk  are  using  the 
refuge  during  the  fall  and  winter 
months.  Up  to  200  elk  were  observed  on 
the  refuge  during  the  winter  of  1991-92. 
A  separate  compatibility  determination 
has  concluded  that  the  hunting  of  elk 
would  be  compatible  with  the  purposes 
for  which  the  refuge  was  established. 
Furthermore,  the  elk  population  is  not 
anticipated  to  be  deL-imentally 
impacted  by  the  proposed  bunt,  because 
the  refuge  in  included  within  two 
separate  big  game  State  Management 
Units  whidb  are  sub)ect  to  Umited  draw 
only.  A  separate  section  7  evaluation 
under  the  Endangered  Species  Act  has 
been  done  and  a  finding  made  that  the 
program  would  not  adversely  affect  any 
threatened  or  endangered  species.  An 
environmental  assessment  was  done 
with  a  finding  of  no  significant  impact 
to  the  human  environment.  The  initial 
cost  for  this  hunt  is  approximately 
$1,000  and  includes  extra  labor  for 
informing  the  public  with  signing, 
writing  an  information  sheet,  answering 
questions  and  for  extra  law 
enforcement.  Once  established,  the 
operating  costs  of  the  hunt  are  estimated 
at  about  $700  annually,  which  is  well 
within  the  refuge's  operational  budget 
and,  thus,  there  are  sufficient  funds 
available  for  the  development, 
operation,  and  maintenance  of  this 
program  as  required  by  the  Refuge 
Recreation  Act. 

Cypress  Creek  NWR,  located  in 
southern  Illinois,  was  established  as  an 
inviolate  sanctuary,  or  for  any  other 
management  purpose,  for  migratory 
birds  and  for  the  conservation  of 
wetlands.  The  refuge  is  one  component 
in  the  Cache  River  Wetlands  system 
which,  when  fully  acquired,  will 
include  nearly  60,000  acres.  The  refuge, 
as  acquired  to  date,  consists  of 
approximately  3,800  acres  of 
bottomland  hardwood  forests  associated 
with  riverine  wetlands.  The  parcels 
which  make  up  the  refuge  lend 
themselves  well  to  bunting,  especially 
for  wateriowl  and  upiand  game  such  as 
bob-white  quail,  cottontail  rabbit, 
squirrel,  mourning  dove  and  white- 
tailed  deer.  These  spedes  are 
considered  the  target  species  for  the 
refuge  hunting  plan.  The  hunting 
program  objectives  provide  a  minimum 
of  200-500  himter  use  days  on 


applicable  areas  opened  to  hunting, 
lliese  areas  have  been  determined  to  be 
compatible  with  refuge  purposes  and 
objectives  and  that  are  in  conformance 
with  State  regulations.  The  hunting 
program  will  also  integrate  species 
specific  recommendations  for 
management  as  determined  by  the 
various  resource  agencies  involved  in 
the  project.  Specifically,  the  hunt 
program  will  control  the  lai<ge  build-up 
of  wintering  populations  of  Canada 
geese.  Without  such  control,  large  goose 
build-ups  are  inevitable  and  could 
interrupt  existing  distribution  strategies 
that  have  been  agreed  upon  by  State  and 
flyway  groups.  Also,  the  white-tailed 
deer  populations  must  be  controlled  to 
ensure  disease  free  herds  and  to 
facilitate  the  reforestation  project  on  the 
refuge.  Additionally,  the  hunt  program 
would  provide  public  opportunities  for 
outdoor  recreation.  An  environmental 
assessment  was  completed  with  a 
finding  of  no  significant  impact  to  the 
human  environment.  A  section  7 
consultation  resulted  in  a  finding  that 
the  program  would  not  adversely  affect 
any  threatened  or  endangered  species. 
In  addition,  a  separate  compatibility 
determination  concluded  that  the 
program  would  be  compatible  with  the 
primary  purposes  of  the  refuge.  Funding 
for  the  hunting  program  will  be  a  part 
of  the  refuge's  operation  and 
maintenance  fund  which  is 
approximately  $250,000  annually.  It  is 
anticipated  that  the  hunting  program 
will  require  one  man-month  (refuge 
wildlife  biologist)  at  a  cost  to  the 
Service  of  $3,640  annually.  Therefore,  it 
is  determined  that  there  are  sufficient 
funds  available  for  the  development, 
operation,  and  maintenance  of  the 
program  as  required  by  the  Refuge 
Recreation  Act. 

Meredosia  NWR  comprises  2,216 
acres  of  Meredosia  Island,  Meredosia 
Lake,  and  floodplain  habitat.  The  refuge 
proposes  to  open  to  sport  fishing  in 
designated  areas  of  the  refuge. 
Historically  known  for  waterfowl 
habitat,  this  refuge  is  located  in  Cass 
and  Morgan  Counties,  Illinois,  nine 
miles  south  of  Beardstown  and 
immediately  north  of  Meredosia, 
Illinois.  The  refuge  was  established  in 
1973  as  an  inviolate  sanctuary  for 
waterfowl.  Prior  to  this  establishment, 
the  lands  had  been  used  (since  1922)  as 
a  hunt  club  and  waterfowl  sanctuary. 
The  refuge  rests  on  the  river  floodplain 
and  consists  of  1,802.3  acres  of 
floodplain  forest.  150  acres  in  most  soil 
units.  161  acres  of  former  croplaiKl  in 
various  stages  of  natural  regeneration. 
72  acres  in  cropland  and  25.5  acres  of 
meadow.  "There  are  5.2  miles  of  river 
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bank  and  lake  shore  habitat.  Sport 
fishing  activities  will  occur  primarily  at 
the  southern  end  of  the  refuge  on 
recently  acquired  land.  Sport  fishing  is 
made  compatible  with  the  established 
refuge  purposes  by  closing  migratory 
bird  U6d  areas  to  the  public  during 
critical  periods.  Sport  fishing  is  an 
opportunity  that  will  facilitate  the 
revival  of  the  Meredosia  wetland 
complex  as  a  multi-purpose  natural  area 
available  for  public  use.  One  of  the 
objectives  of  the  refuge  is  to  provide 
environmental  education  and  other 
compatible  public  use  opportunities  to 
the  public.  The  refuge  could  provide 
excellent  opportunities  for  people  to 
experience  and  appreciate  a  river 
floodplain  ecttsystem.  These  pubhc 
initiatives  will  be  set  into  motion 
whenever  permission  is  granted  for  the 
sport  fishing  program.  A  separate 
compatibility  determination  concluded 
that  the  program  would  be  compatible 
with  the  primary  purposes  of  the  refuge. 
An  environmental  assessment  resulted 
in  a  finding  of  no  significant  impact  to 
the  human  environment.  In  addition,  a 
section  7  consultation  under  the 
Endangered  Species  Act  concluded  that 
the  program  would  not  adversely  affect 
any  threatened  or  endangered  species. 
The  minimal  staff  effort  and  associated 
administrative  costs  required  to 
facilitate  a  sport  fishing  program  on  the 
refuge  will  cause  no  administrative 
conflicts  with  refuge  operations  and  are 
sufficient  to  develop,  operate,  and 
maintain  the  program.  This  program  is. 
therefore,  in  compliance,  with  the 
Refuge  Recreation  Act. 

Driitiass  Area  NWR  was  established 
in  October  1989  to  protect  the 
endangered  Iowa  Pleistocene  snail  and 
the  threatened  northern  wild 
monkshood  plant  These  two  species 
along  with  other  rare  snails  and  plsjits. 
are  found  almost  exclusively  on  certain 
cool,  moist,  shaded  slopes  and  cliffs, 
many  of  which  are  called  algific  talus 
&lop>e8.  The  refuge  proposes  that  limited 
upland  game  and  big  game  hunting  and 
sport  fishing  be  allowed  on  designated 
areas  of  the  refuge.  The  refuge  consists 
of  approximately  506  acres  of  scattered 
parcels  in  three  northeast  Iowa  counties. 
As  planned,  the  refuge  may  expand  to 
include  tracts  in  southwest  Wisconsin, 
southeast  Minnesota  and  northwest 
Illinois.  Casual  hunting  and  sport 
fishing  ware  allowed  en  these  lands 
prior  to  its  establishment  as  a  refuge.  All 
limited  hunting  and  fishing  would 
occur  away  from  the  algific  talus  slopes 
where  the  rare  species  occur,  and  in 
designated  buffer  zones  where  no  rare 
species  are  located.  The  refuge  units  to 
be  opened  for  hunting  are  relatively 


small,  204  and  209  acres,  and  have 
sufficient  off-slope  buffiar  zones  where 
hunter  use  is  compatible.  The  specific 
areas  to  be  opened  for  hunting  are  the 
Howard  Creek  Unit  and  the  Pern  Ridge 
Unit  in  Clayton  County.  The  units 
opened  to  fishing  will  be  the  Pern  Ridge 
Unit  and  Steele's  Branch  Unit  in 
Clayton  County.  The  sites  are  not 
expected  to  receive  heavy  use  as  they 
are  not  located  near  large  population 
centers.  Species  available  for  hunting 
include  white-tailed  deer,  cottontail 
rabbit,  eastern  grey  squirrel,  eastern  fox 
squirrel,  woodchuck,  raccoon,  opossum, 
coyote,  red  fox,  grey  fox.  wild  turkey, 
ring-necked  pheasant,  grey  partridge, 
ruffed  grouse,  woodcock,  American 
crow  and  rock  dove.  Because  of 
extraordinarily  high  deer  densities,  the 
potential  for  detrimental  impact  on  the 
endangered  species  through  browsing 
and  trampling  is  high.  A  section  7 
consultation  has  been  completed,  with 
concurrence  by  the  Rock  Island 
Ecological  Services  Pie  Id  Office, 
indicating  that  these  activities  will  not 
adversely  a.^ect  the  listed  species.  A 
separate  compatibility  determination 
was  completed  with  stipulations 
regarding  seasons,  hunting  restrictions, 
firearms,  the  use  of  horses,  and 
facilities.  With  the  stipulations,  it  was 
determined  that  the  proposed  hunting 
and  fishing  activities  would  be 
compatible  with  the  conservation  of  the 
rare  species.  An  environmental 
assessment  concluded  that  there  would 
be  no  significant  impact  on  the  human 
environment.  No  additional  funding  or 
staffing  will  be  needed  to  administer  the 
program.  Occasional  law  enforcement 
patrols  will  be  conducted  concurrent 
with  other  management  functions. 
There  are  sufficient  funds  and 
personnel,  therefore,  to  develop, 
operate,  and  maintain  this  program  as 
required  by  the  Refuge  Recreation  Act. 

Patuxent  Wildlife  Research  Center 
(Center)  is  a  12.800  acre  fadiity  located 
approximatelv  between  Baltimore. 
Mar>'land  and  Washington,  DC,  in  Anne 
Arundel  and  Prince  Georges  counties, 
Maryland.  The  Patuxent  River  roughly 
bisects  the  property.  The  area  proposed 
for  hunting  of  migratory  game  oirds, 
upland  game  and  big  game  (deer) 
consists  of  a  8,100  acre  tract,  known  as 
the  North  Tract,  which  was  transferred 
to  the  Center  by  the  U.S.  Army  in  1991. 
Long-term  wildlife  research  studies  of 
migratory  birds,  environmental 
contaminants  and  endangered  species 
are  the  primary  purposes  and  objectives 
of  the  North  Tract  The  North  Tract 
comprises  a  large  contiguous  forest 
(approximately  6.400  acres)  in  the 
coastal  plain  of  Central  Maryland.  This 


forest  is  directly  connected  to  the  large 
forested  acreage  of  the  original  Patuxent 
Wildlife  Research  Center.  Beltsville 
Agricultural  Research  Center.  NASA 
Goddard  Space  Plight  Center.  National 
Park  Service  and  Socret  Service  tracts  to 
the  south  and  west.  Together  these 
largely  forested  lands  constitute  the 
largest  (20.000-*-  acres)  contiguous  forest 
or  "greenway"  in  the  coastal  plain  of 
Maryland.  Tlie  proposed  hunting 
program  on  the  North  Tract  would  be 
managed  to  provide  the  public  with  a 
high  quality  wildlife  oriented  activity 
end  an  opportunity  to  explore  the 
Nation's  valuable  and  renewable 
wildlife  resources.  Only  horvestabls 
surpluses  of  animals  will  be  taken. 
Wildlife  populations  will  not  be 
aliov.'ed  to  experience  overall  decline  by 
the  conduct  of  sport  bunting,  with  the 
exception  of  deer.  Deer  populations  may 
be  reduced  to  maintain  the  carrying 
capacity  of  their  habitat.  Prior  to  the 
transfer  of  the  North  Tract  to  the  Center, 
this  area  was  open  to  the  public  for 
hunting  for  over  30  years.  The  proposed 
hunts  would  ensure  that  wildlife  levels 
and  good  conservation  management 
principles  are  followed.  The  hunting 
program  will  be  so  carefully  controlled 
that  location.^  and  numbers  of  hunters  in 
the  field  will  be  known  at  the  Hunting 
Control  Point  Participants  in  approved 
public  use  activities  will  be  required  to 
check  in  with  Hunting  Control  so 
potential  conflicts  are  avoided.  A 
separate  Section  7  consultation  under 
the  Endangered  Species  Act  was 
completed  with  a  finding  of  no  adverse 
affect  on  any  threatened  or  endangered 
species.  An  environmental  assessment 
concluded  that  the  program  would  have 
no  significant  impaci  on  the  human 
environment  A  compatibility 
determination  also  found  that  the 
program  would  be  compatible  with  the 
primary  purposes  of  the  refuge.  Funding 
to  continue  public  hunting  on  the  North 
Tract  will  be  provided  exclusively  by 
hunting  permit  fees.  There  are. 
therefore,  sufficient  funds  to  develop, 
operate,  and  maintain  the  progrem  in 
compliance  with  the  Refuge  Recreation 
Act. 

Wallkill  River  NWR  is  located  in  the 
Townships  of  Wantage.  Vernon  and 
Hardyston  in  Sussex  County.  New 
Jersey  and  Warwick  Township  in 
Orange  County.  New  YorL  The  refuge 
was  established,  in  large  part,  to  serve 
as  a  key  link  in  New  jersey's  planned 
Greenway  system  for  the  northern  put 
of  the  State.  The  refuge  includes 
approximately  nine  miles  of  the  Wallkill 
River.  The  Wallkill  River  bottomlands  of 
Sussex  County,  New  Jersey,  are  one  of 
the  few.  high  quality  waterfowl 


Fadard  Rggtoter  /  Vol.  58.  Na  179  /  Fttday.  September  17,  1993  /  Proposed  Rules  48735 


concentration  trees  remaining  in  the 
northwestern  portion  of  the  ^te.  U  is 
also  unique  as  a  wildlife  habitat  due  to 
its  expansive  wetlands  and  great 
diversity  of  species  it  supports, 
including  nineteen  of  the  State's  listed 
threatened  and  endangered  species.  The 
refuge  lies  within  two  physiographic 
provinces — the  Appalachian  Valley  and 
Ridge  Province — which  encompass  the 
Kittatinny  Mountain  Range  to  the  west 
and  the  Highland  Ridge  System 
Province  to  the  east.  The  Wallkill 
bottomlands  have  been  fanned  and 
mined  for  decades.  The  refuge  will 
protect  4,200  acres  of  freshwater 
wetlands  and  3,300  acres  of  ad)acent 
upland  when  acquisition  is  completed. 
Wetland  habitat  types  Include  1,600 
acres  of  palustrine  forest,  1,500  acres  of 
emergent  marsh.  600  acres  of  wet 
meadow,  400  acres  of  scrub-shrub 
marsh,  and  100  acres  of  open  water. 
Upland  habitat  types  include  2,500 
acres  of  agricultural  land  and  800  acres 
of  mixed  hardwood.  Resident  wildlife  is 
composed  of  a  variety  of  game  and  non- 
game  species  of  birds,  mammals,  fish 
and  amphibians.  Furbearers  include 
beaver,  muskrat,  mink,  and  raccoon. 
Black  bear  and  bobcat  are  also  known  to 
occur  occasicmally  on  the  refuge.  The 
refuge  proposes  to  open  hunting  of  deer 
in  designated  areas  of  its  properties. 
Deer  are  abundant  throughout  the 
refuge.  State  deer  biologists  estimate  a 
deer  density  of  approximately  35  deer 
per  square  mile  in  Sussex  County's  Deer 
Management  Zone  2,  of  which  Wallkill 
is  a  part.  This  is  slightly  higher  than  the 
Statewide  mean  pre-season  density  of 
31  deer  per  square  mile.  The  deer 
population  in  the  area  is  stable  at  the 
present  time.  The  number  of  hunters 
expected  to  use  the  aree  is  relatively 
small  and  should  not  have  any 
signi&ant  impact  on  the  wildlife 
populations  on  the  refuge.  As 
determined  in  a  separate  competibility 
determination,  hunting  of  dew  is 
compatible  with  the  purposes  for  which 
the  refuge  was  established.  A  separate 
section  7  consultation  imder  the 
Endangered  Species  Act  was  completed 
with  a  finding  that  the  program  would 
have  no  adverse  affect  on  any 
threetoied  or  endangered  species.  An 
environmental  assessment  found  that 
the  program  would  have  no  significant 
impact  on  the  human  environment 
Initial  costs  to  open  the  refuge  to 
hunting  are  estimated  to  be  about  $7,000 
including  the  cost  of  administering  the 
firM  hunting  season.  Costs  will  decrease 
in  subsequent  years,  with  an  anticipated 
annual  operating  cost  of  about  $4,700. 
There  are,  therefore,  sufficient  funds 
available  with  the  aimual  operating 


budget  of  $178,300  to  coodact  this  hunt 
There  are,  accordingly,  suflident  funds 
to  develop,  operate,  aniTmaintain  the 
program  pursuant  to  the  Refuge 
Recreation  Act. 

Des  Lacs  NWR  is  located  in  northwest 
North  Dakota,  approximately  50  miles 
north  of  Minot  and  90  miles  east  of  the 
Montana  state  line.  The  long,  narrow 
riverine  refuge  extends  26  miles  in 
length  from  the  Canadian  border  to  8 
miles  south  of  Kenmare.  North  Dakota. 
The  refuge  includes  all  of  the  main 
water  areas  and  adjacent  uplands  along 
this  stretch  of  the  Des  Lacs  valley  in 
Burke  and  Ward  Counties.  The 
topography  is  characterized  by  adjacent 
grass  uplands  descending  •  hundred 
feet  into  the  river  valley  interspersed 
with  numerous  wooded  draws  and 
coulees.  The  rc^fuge  consists  of  19,544 
acres,  including  13,600  acres  of  upland. 
5,014  acres  of  open  water,  700  acres  of 
marsh,  and  230  acres  of  wooded 
coulees.  The  rtfuge  was  established  in 
1935  as  a  breeding  ground  for  migratory 
birds  and  other  midlife.  The  refuge  is 
an  important  waterfowl  breeding  and 
migration  area  in  the  Prairie  Pothole 
Region.  An  average  of  4,000-5,000 
ducks  and  50-150  Giant  Canada  geese 
are  produced  annually.  Resting  use 
during  fell  migration  is  significant  with 
a  peak  of  200-300,000  snow  geese  and 
up  to  50,000  ducks  using  the  refuge.  The 
Des  Lacs  Hunting  Plan  was  completed 
in  1985  and  currently  allows  the 
hunting  of  white-tailed  deer.  This 
proposed  opening  would  add  the 
hiuiting  of  upland  game  birds,  rabbits 
and  fox  to  that  plan.  Populations  of 
upland  game  birds,  rabbits  and  fox  are 
sufficient  in  all  but  the  most  severe 
winter  weather  conditions,  to  sustain 
refuge  objectives  of  maintaining  viable 
populations  of  these  species  of  resident 
wildlife.  The  proposed  timing  of  the 
hunts  would  avoid  conflicts  with  other 
refuge  objectives  because:  (1)  All 
waterfowl  would  have  left  the  refuge 
due  to  all  wetlands  freezing  over;  (2) 
virtually  no  endangered  species  will  be 
present  in  the  area  except  for  an 
occasional  bald  eagle  or  f>eregrine 
felcon,  because  their  primary  food 
source,  waterfowl,  are  not  present;  and 
(3)  use  of  refuge  roads  for  wildlife 
observation  is  virtually  non-existent  due 
to  winter  weather  and  poor  road 
conditions  due  to  snow  drifts.  A 
separate  section  7  consultation  under 
the  Endangered  Species  Act  was 
completed  which  determined  that  the 
program  would  have  no  adverse  aSact 
on  any  threatened  or  endangered 
species.  A  compatibility  determination 
found  that  the  proposed  hunt  program 
is  compatible  with  the  primary  purposes 


of  the  refiige.  An  environmental 
assessment  was  completed  on  the 
program  with  a  finding  of  no  significant 
impact  to  the  human  environment.  The 
estimated  initial  cost  for  this  hunt  is 
$1,000  and  includes  labor  for  additional 
signing,  administration  and  law 
enforcement.  Once  the  bunt  becomes 
established,  annual  operating  costs  are 
estimated  at  $500.  These  new  costs  can 
be  met  readily  with  current  funding 
levels  and  are  sufficient  to  develop, 
operate,  and  maintain  the  program  in 
compliance  with  the  Refuge  Recreation 
Act 

J.  Clark  Salyer  NWR.  is  located  along 
the  Souris  River  in  Bottineau  and 
McHenry  Counties  of  north-central 
North  Dakota.  The  58,693  acre  refuge 
extends  frtHn  the  Manitoba  bordw 
southward  for  approximately  45  miles. 
The  entire  refuge  lies  within  an  area 
which  was  once  Glacial  Lake  Souris. 
The  surrounding  area  is  old  lake  bottom 
with  extremely  flat  topography  and  a 
high  density  of  temporary  wetlands. 
While  a  primary  objective  of  the  refuge 
is  waterfowl  production,  the  area  has  a 
very  diverse  population  of  other  bird 
spedes.  More  than  250  species  have 
been  noted,  including  sharp-tailed 
grouse,  Swainson's  hawks,  a  wide 
variety  of  waterbirds,  and  relatively  rare 
small  birds  such  as  Sprague's  pipits  and 
Baird's  and  LeConte's  sparrows. 
Endangered  or  threatened  species  such 
as  the  bald  eagle,  peregrine  felcon  and 
piping  plover  have  been  recorded. 
White  pelicans  are  present  on  the  refuge 
all  summer,  while  thousands  of  sandhill 
cranes,  tundra  swans  and  snow  geese 
use  the  refiige  as  a  feeding  and  resting 
area  during  migration.  White-tailed 
deer,  red  fox.  coyote,  raccoon,  mink, 
muskrat,  beaver,  porcupine  and  striped 
skunk  are  riMindant  It  is  proposed  mat 
the  refuge  open  itself  to  fox  hunting. 
The  refi^  is  already  open  to  upland 
game  hxmting  of  pheasant,  partridge, 
grouse  and  tmkey.  Red  fox  populations 
have  adapted  vrell  to  an  environment 
modified  by  agricultural  activity  and 
their  populations  are  higher  than 
historical  level.  Red  fox  are  a  major 
cause  of  duck  nest  loss  and  kill  many 
nesting  hens  on  the  refuge  and  other 
parts  of  the  Prairie  Pothole  Region  of 
North  America.  The  fox  populations 
have  remained  high  in  the  State  despite 
liberal  hunting  and  trapping  regulations. 
Opening  the  refuge  to  fox  hunting 
would  fulfill  a  demand  for  predator 
hunting  in  the  winter  and  achieve 
management  objectives  in  harvesting 
surplus  ffnimaU  A  Separate  section  7 
consultation  under  the  Endangered 
Species  Act  foimd  that  the  program 
would  not  adversely  affect  any 
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threatened  or  endangered  sfMcies.  A 
compatibility  determination  found  that 
the  bunt  program  would  be  compatible 
with  the  primary  purposes  of  the  refuge. 
In  addition,  an  environmental 
assessment  found  that  the  program 
would  present  no  significant  impact  to 
the  human  environment.  The  hunt  can 
be  administered  along  with  other  refuge 
hunts  and  activities  with  little  or  no 
added  costs.  Therefore,  there  are 
sufficient  funds  to  develop,  operate,  and 
maintain  this  program  ana  in 
comphance  with  the  Refuge  Recreation 
Act. 

Eastern  Shore  of  Virginia  NWR,  was 
established  in  August  1984,  and  is 
located  at  the  southern  terminus  of  the 
Delmarva  Peninsula  in  Northampton 
County,  Virginia.  At  present,  the  refuge 
encompasses  548  acres,  57  of  which  lie 
to  the  west  of  Route  13  and  the 
remaining  491  lie  to  the  east  of  this 
highway.  The  refuge  proposes  to  open  a 
big  game  (white-tailed  deer)  hunt.  Five 
hunting  zones  totaling  500  acres  will  be 
open  for  public  deer  hunting.  Permits 
will  be  required  and  will  specify 
conditions  for  each  type  of  hunt  in  each 
of  the  five  hunting  zones.  One  of  the 
primary  objectives  of  the  refuge  is  to 
maintain  healthy  populations  of 
wildlife.  Deer  populations  are  now  at  or 
above  carrying  capacity  of  the  refuge 
habitat.  Over  or  under  harvest  will  be 
prevented  by  annual  adjustments  to  the 
hunting  program.  The  number  of  hunt 
days,  the  hunt  zones,  and  the  numbers 
of  hunters  per  zone  can  be  increased  or 
decreased.  This  hunting  plan  initiates 
deer  hunting  as  a  means  of  keeping  deer 
populations  in  balance  with  refuge 
habitat,  while  also  providing  public 
outdoor  recreation  benefits.  Hunting  has 
been  found  to  be  compatible  with  the 
primary  purpose  of  the  refuge.  A 
separate  section  7  consultation  under 
the  Endangered  Species  Act  found  that 
the  program  would  not  adversely  affect 
any  threatened  or  endangered  species. 
In  addition,  an  environmental 
assessment  found  that  the  program 
would  present  no  significant  impact  to 
the  human  environment.  There  are 
sufficient  funds  to  develop,  operate,  and 
maintain  this  program  and,  accordingly, 
this  hunt  program  would  be  in 
compliance  with  the  Refuge  Recreation 
Act. 

Economic  Effect 

Executive  Order  12291,  "Federal 
Regulation,"  of  February  17, 1981, 
requires  the  preparation  of  regulatory 
impact  analyses  for  major  rules.  A  major 
rule  is  one  likely  to  result  in  an  annual 
effect  on  the  economy  of  $100  million 
or  more;  a  major  increase  In  costs  or 
prices  for  consumers,  individual 


industries,  government  agencies  or 
geographic  regions;  or  significant 
adverse  effects  on  the  ability  of  United 
States-based  enterprises  to  compete 
with  foreign-based  enterprises.  The 
Regulatory  Flexibility  Act  of  1980  (5 
U.S.C.  601  et  seq.)  further  reauires  the 
preparation  of  flexibility  analyses  for 
rules  that  will  have  a  significant  effect 
on  a  substantial  number  of  small 
entities,  which  include  small 
businesses,  organizations  or 
governmental  jurisdictions.  It  is 
estimated  that  opening  these  refuges  to 
hunting  and  fishing  will  generate 
substantially  less  than  $100  million. 
With  respect  to  small  entities,  this 
rule  will  have  a  positive  aggregate 
economic  effect  on  small  businesses, 
organizations,  and  governmental 
jurisdictions.  The  openings  will  provide 
recreational  opportunities  and  generate 
economic  benefits  that  may  not  now 
exist,  and  will  impose  no  new  costs  on 
small  entities.  While  the  number  of 
small  entities  likely  to  be  affected  is  not 
known,  the  number  is  judged  to  be 
small.  Moreover,  the  added  cost  to  the 
Federal  Government  of  law 
enforcement,  posting,  and  other  actions 
needed  to  implement  activities  under 
this  rule  will  be  considerably  less  than 
the  income  generated  from  the 
implementation  of  these  hunting  and 
sport  fishing  programs.  Accordingly,  the 
E)epartment  of  the  Interior  has 
determined  that  this  rule  is  not  a  "major 
rule"  within  the  meaning  of  Executive 
Order  12291  and  will  not  have  a 
significant  economic  effect  on  a 
substantial  number  of  small  entities 
within  the  meaning  of  the  Regulatory 
Flexibility  Act. 

Paperwork  Reduction  Act 

The  information  collection 
requirements  for  part  32  are  found  in  50 
CFR  part  25  and  have  been  approved  by 
the  Office  of  Management  and  Budget 
under  44  U^.C.  3501  et  seq.  and 
assigned  clearance  number  1018-0014. 
The  information  is  being  collected  to 
assist  the  Service  in  administering  these 
programs  in  accordance  with  statutory 
authorities  which  require  that 
recreational  uses  be  compatible  with  the 
primary  purposes  for  which  the  areas 
were  established.  The  information 
requested  in  the  application  form  is 
required  to  obtain  a  benefit. 

The  public  reporting  burden  for  the 
application  form  is  estimated  to  average 
six  (6)  minutes  per  response,  including 
time  for  reviewing  instructions, 
gathering  and  maintaining  data,  and 
completing  the  form.  Direct  comments 
on  the  burden  estimate  or  any  other 
aspect  of  this  form  to  the  Service 
Information  Collection  Officer,  U.S.  Fish 


and  Wildlife  Service,  1849  C  Street, 
NW.,  MS  224  ARLSQ,  Washington.  DC 
20240;  and  the  Office  of  Management 
and  Budget,  Paperwork  Reduction 
Project  (1018-0014),  Washington,  DC 
20503. 

Environmental  Considerationa 

Pursuant  to  the  requirements  of 
section  102(2)(C)  of  the  National 
Environmental  Policy  Act  of  1969  (42 
U.S.C.  4332(2)(C)),  environmental 
assessments  have  been  prepared  for 
these  openings.  Based  upon  the 
Environmental  Assessments,  the  Service 
issued  Findings  of  No  Significant 
Impact  with  respect  to  the  openings. 
Section  7  evaluations  were  prepared 
pursuant  to  the  Endangered  Species  Act. 
These  documents  are  available  for 
public  inspection  and  copying  in  room 
670.  4401  North  Fairfax  Drive, 
ArUngton,  Virginia,  or  by  mail,  at  the 
address  listed  in  the  section  ADDRESSES 
above. 

Duncan  L.  Brown.  Division  of 
Refuges,  U.S.  Fish  and  Wildlife  Service, 
Washington,  DC.  is  the  primary  author 
of  this  rulemaking  document. 

List  of  Subjects  in  50  CFR  Pari  32 

Hunting,  Fishing,  Reporting  and 
recordkeeping  requirements.  Wildlife, 
Wildlife  refuges. 

Accordingly,  part  32  of  chapter  I  of 
title  50  of  the  Code  of  Federal 
Regulations  is  amended  as  set  forth 
below: 

PART  32— {AMENDED] 

1.  The  authority  citation  for  part  32 
continues  to  read  as  follows: 

Authority:  5  U.S.C.  301;  16  U.S.C  460k, 
664,  668dd,  and715i. 

132.7    [Amended] 

2.  Section  32.7  is  amended  by  adding 
alphabetically  "Cypress  Creek  fjational 
Wildlife  Refuge"  and  "Meredosia 
National  Wildlife  Refuge"  under 
Illinois;  "Driftless  Area  National 
Wildlife  Refuge"  under  Iowa;  "Patuxent 
Wildlife  Research  Center"  under 
Maryland;  "Wallkill  River  National 
Wildlife  Refuge"  under  New  Jersey; 
"Eastern  Shore  of  Virginia  National 
Wildlife  Refuge"  under  Virginia;  and 
"Little  Pend  Oreille  National  Wildlife 
Refuge"  under  Washington. 

3.  Section  32.25  Colorado  is  amended 
by  adding  text  to  paragraph  D.  of  the 
Alamosa  National  Wildlife  Refuge;  and 
by  adding  text  to  paragraph  C.  of 
Browns  Park  National  Wildlife  Refuge  to 
read  as  follows: 

132.25    Coloredo. 


FMferal  lastaler  /  Vol.  58.  Na  179  /  Friday.  September  17.  1903  /  Proposed  Rules  48737 


D.  Sport  Fishing.  Pishing  if  permitted  on 
designated  areas  of  the  refage  subject  to  the 
following  conditions: 

1.  The  fishing  season  is  fuly  1  through 
September  30. 

2.  Pishing  activity  is  limited  to  dayiight  use 
only. 


BrOWIW  PBrll  NMMMMI  WlNMSe  NVTUgS 

C.  Big  Came  Hunting.  Hunting  of  mule 
deer  and  elk  is  permitted  oo  designated  areas 
of  the  refuge  subject  to  the  following 
conditions: 

1 .  Elk  hunting  shall  be  governed  by  State 
hunting  rules  and  regulations  specific  to  the 
taking  of  elk  within  the  State  of  Colondo. 

2.  Two  safety  and  bu£Fer  zones  will  be 
cloced  to  hunting  to  protect  the  refuge  and 
private  tacillties.  as  identified  by  the  refuge 
manager  as  those  areas  closed  to  the  hunting 
of  mule  deer  and  cottontail  rabbit 


4.  Section  32.32  Illinois  is  amended 
by  adding  Cypress  Creek  National 
Wildlife  Rehige  and  Meredosia  National 
Wildlife  Refuge  to  the  alphabetical 
listing  to  read  as  follows: 

132.32    IIHnoU. 


CyprM*  CrMk  National  WiMlifa  Rafuga 

A.  Hunting  of  Migratory  Came  Birds. 
Hunting  of  migratory  birds  is  permitted  on 
designated  areas  of  the  refuge  subject  to  the 
following  conditions: 

1.  Boats,  decoys  and  blinds  must  be 
removed  firom  the  refuge  at  the  conclusion  of 
each  day's  hunt. 

2.  Only  goose  hunting  is  allowed  in  the 
area  known  as  the  "Duclu  Unlimited  Area." 

3.  Hunters  must  check  in  and  out  of  the 
refuge  each  day  of  hunting. 

B.  Upland  Game  Hunting.  Hunting  of  bob- 
white  quail,  rabbit,  raccoon,  opossum, 
coyote,  red  fox  and  grey  fox  is  permitted  on 
designated  areas  of  the  refuge  subject  to  the 
following  conditions: 

1.  Hunters  must  check  in  and  out  of  the 
refuge  each  day  of  hunting. 

2.  No  hunting  after  sunset  is  permitted. 

C.  Big  Game  Hunting.  Hunting  of  white- 
tailed  deer  is  permitted  on  designated  areas 
of  the  refuge  subject  to  the  following 
condition:  Hunters  must  check  in  and  out  of 
the  refuge  each  day  of  hunting. 

D.  Sport  Fishing.  (Reserved] 


Maradoala  National  WlMIHa  Rafuga 

A.  Hunting  of  Migratory  Game  Birds. 
IReserved] 

B.  Upland  Came  Hunting.  (Reserved) 

C.  Big  Game  Hunting.  (Reserved) 

D.  Sport  Fishing.  Fishing  is  permitted  on 
designated  areas  of  the  Meredosia  National 
Wildlife  Refuge  subject  to  the  following 
conditions: 

1.  Fishing  is  permitted  from  February  16 
through  October  IS  on  all  refuge  waters,  from 
boat  or  from  the  bank. 


2.  ProB  Oetahmt  16  through  Fahniary  IS. 
fishing  ia  pamitlad  south  of  Can*  Laka  by 
foot  acoaaa  only. 

3.  Fiahiog^  ia  allowed  during  daylight  boun 
only.  I 

5.  Section  32.34  Iowa  is  amended  by 
adding  Driflless  Area  Natioaal  Wildlife 
Refuge  to  the  alphabetical  liating  to  read 
as  follows: 

132.34    Iowa. 


1.  Saaaonal  parmit  is  required. 

2.  A  Im  ia  requind  for  iaroance  of  a 


DilfBaaa  Area  National  WikWfa  Rafuga 

A.  Hunting  ofUigntory  Game  Birds. 
(Raaerrrwll 

B.  Upland  Game  Hunting.  Hunting  of 
upland  game  is  permitted  on  designated 
areas  of  the  refuge  subject  to  the  following 
condition:  Hunting  is  permitted  only 
bet%ireen  November  1  and  the  doae  of  Stats 
established  seasons,  or  January  IS,  whichever 
comes  first. 

C  Big  Game  Hunting.  Hunting  of  white- 
tailed  deer  is  permitted  on  designated  areas 
of  the  refuge  subject  to  the  following 
conditions: 

1.  Hunting  is  permitted  only  between 
November  1  and  the  close  of  State 
established  aeasons.  or  January  1 S.  whichever 
comes  first 

2.  Hunting  is  restricted  to  archery  and 
muzzleloader  use  only. 

3.  Construction  or  use  of  permanent  blinds, 
platforms  or  ladders  is  not  permitted. 

4.  All  stands  must  be  removed  from  the 
refuge  at  the  end  of  the  day's  hunt 

5.  Hunting  in  areas  posted  "Closed  Area" 
is  strictly  prohibited. 

6.  Firearms  are  permitted  only  during  an 
open  hunting  season. 

7.  Horses  or  other  hoofed  animals  are 
prohibited. 

D.  Sport  Fishing.  Fishing  is  permitted  on 
designated  areas  of  the  refuge. 

6.  Section  32.39  Maryland  is  amended 
by  adding  Patuxant  Wildlife  Research 
Center  to  the  alphabetical  listing  to  read 
as  follows: 

{32.39    Maryland. 


Patuxant  WUdlifa  Raaaarch  Cantar 

A.  Hunting  of  Migratory  Game  Birds. 
Hunting  of  migratory  birds  is  permitted  on 
designated  areas  of  the  Center  subject  to  the 
following  conditions: 

1.  Seasonal  permit  is  required. 

2.  A  fee  is  required  for  issuance  of  a 
seasonal  permit 

3.  The  use  of  a  retriever  is  mandatory  on 
any  imp>ounded  waters.  Retrievers  shall  be  of 
the  traditional  breeds,  such  as  Chesapeake 
Bay.  Golden,  etc. 

4.  Dogs  observed  running  loose  or 
unattended  in  unauthorized  areas  shall  be 
subject  to  seizure  by  law  enforcement 
officers. 

B.  Upland  Game  Hunting.  Himtlng  of 
upland  game  is  permitted  on  designated 
areas  of  the  Center  subject  to  the  following 
conditions: 


3.  Hunting  of  upland  game  is  suspended 
during  the  firearm  deer  season. 

4.  Huntsra  mutt  wear  in  a  conspicuous 
manner  on  head,  chest  and  back,  a  minimum 
of  400  square  inches  of  solid-colored  hunter 
orange  clothing  or  material. 

5.  Oogs  observed  running  loose  or 
unattended  In  unauthorized  areas  shall  be 
sub^  to  seizure  by  law  enforcement 
offioats. 

C.  Big  Game  Hunting.  Hunting  of  dear  Is 
permtttad  oo  deaignatBd  areas  of  the  Ceatar 
subject  to  the  foUmwing  coaditioas: 

1.  Saaeonal  pennlt  ia  required. 

2.  A  fae  is  required  far  issuance  of  a 
seasonal  permit. 

3.  Validatioa  of  hunter  safety  proficiency 
test  is  required. 

4.  Dogs  are  not  permitted. 

5.  No  hunting  with  black  powder  handguns 
will  be  permitted. 

6.  Possession  of  rifled  slug  or  pumpkin  ball 
is  permitted  only  during  the  firearm  deer 
season.  Use  of  buckshot  is  strictly  prohibited. 

7.  Only  shotguns  loaded  with  rifled  slug  or 
pumpkin  ball  and  black  powder  rifles.  40 
calibiR'  or  larger,  with  not  less  than  60  grains 
of  black  powder  or  equivalent  in  Pyrodax. 
shall  be  used  for  hunting  deer  during  the 
firearm  deer  season. 

8.  During  the  firearm  deer  season,  the  use 
of  bow  and  arrow  is  prohibited. 

9.  Hunting  of  upland  game  is  suspended 
during  the  firearm  deer  season. 

10.  Hunters  must  wear  in  a  conspicuous 
manner  on  head,  chest  and  back  a  minimum 
of  400  square  inches  of  solid<olored  hunter 
orange  clothing  or  material.  Bow  hunters 
must  follow  this  requirement  when  moving 
to  and  from  the  deer  stand,  but  are  not 
required  to  wear  hunter  orange  when 
positioned  to  hunt. 

11.  Only  portable  deer  stands  with  safety 
belts  are  permitted.  Safety  belts  must  be  worn 
while  in  the  stand. 

D.  Sport  Fishing.  (Reserved) 

7.  Section  32.49  New  Jersey  is 
amended  by  adding  the  alphabetical 
listing  of  Wallkill  River  National 
Wildlife  Refuge  to  read  as  follows: 

132.49    NawJaraay. 


WallUH  Rivar  National  Wfildiifa  Rafuga 

A.  Hunting  of  Migratory  Game  Birds. 
(Reserved) 

B.  Upland  Game  Hunting.  [Reserved) 

C.  Big  Game  Hunting.  Hunting  of  white- 
tailed  deer  is  permitted  on  designated  areas 
of  the  refuge  subject  to  the  following 
conditions: 

1.  Refuge  hunting  hours  are  concurrent 
with  State  hunting  hours.  Hunters  may  enter 
the  refuge  no  earlier  than  two  hours  before 
shooting  time  and  leave  no  later  than  one 
hour  after  the  end  of  shooting  hours. 

2.  Hunters  must  wear  in  a  conspicuous 
manner  at  least  400  square  inches  of  hunter 
orange  on  their  person. 

3.  Only  portable  tree  stand  may  be  used 
and  must  be  removed  frtxn  the  refuge  each 
day. 
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D.  Sport  Fishing.  [Rsserved] 

8.  Section  32.66  Virginia  is  amended 
by  adding  the  alphabetical  listing  of 
Eastern  Shore  of  Virginia  National 
Wildlife  Refuge  to  read  as  follows: 

132.66    Virginia. 


EMtam  Shore  of  Vireinla  National  WikMHo 
Rofug* 

A.  Hunting  of  Migratory  Game  Birds. 
(Resarved) 

B.  Upland  Game  Hunting.  [Reserved) 

C.  Big  Game  Hunting  Hunting  of  deer  is 
permitted  on  designated  areas  of  the  refuge 
subject  to  the  following  conditions: 

1.  Pennits  are  required. 

2.  Only  shotguns,  20  gauge  or  larger, 
loaded  with  bucksho*.  ind  lx>w  and  arrow 
are  pennitted. 

3.  Dogs  are  not  permitted. 

4.  Only  portable  tree  stands  may  be  used 
and  must  be  removed  at  the  end  of  each  hunt 
day. 

5.  Shotgim  hunters  must  wear,  in  a 
conspicuous  manner,  on  head,  chest,  and 
bacli.  a  minimum  of  400  square  inches  of 
solid-colored  orange  clothing  or  material. 

D.  Sport  Fishing.  [Reserved] 


9.  Section  32.53  North  Dakota  is 
amended  by  adding  text  to  paragraph  B. 
of  Des  Lacs  National  Wildlife  Refuge; 
and  by  adding  text  to  paragraph  B.  of  J. 
Clark  Salyer  National  Wildlife  Refuge  to 
read  as  follows: 

132.53    North  Deicota. 


Dm  Uca  National  Wildlife  Refuge 

B.  Upland  Game  Hunting.  Hunting  of  rlng- 
neckea  pheasants,  sharp-tailed  grouse,  gray 
partridge,  cottontail  rabbit,  jackrabbits, 
snowshoe  bares  and  fox  is  permitted  on 
designated  areas  of  the  refuge  subject  to  the 
following  conditions: 

1.  Only  nontoxic  shot  or  blconry  may  be 
used. 

2.  Upland  game  birds  and  rabbit  shotgun 
season  is  from  December  1  through  the  end 
of  the  State  season. 

3.  The  upland  game  bird  and  rabbit 
falconry  season  is  from  December  1  through 
March  31. 


J.  Clark  Salyer  National  Wildlife  Refuge 

B.  Upland  Game  Hunting.  Hunting  of 
pheasant,  partridge,  grouse,  turkey  and  fox  is 


permitted  on  designated  areas  of  the  refuge 
subject  to  the  following  conditions: 

1.  Fox  hunting  opens  annually  on  the  day 
following  the  close  of  the  regular  firoarms 
deer  season  and  closes  on  March  31. 

2.  Fox  hunting  is  closed  from  1/2  hour  after 
sunset  until  1/2  hour  liefore  sunrise. 


10.  Section  32.67  Washington  is 
amended  by  adding  the  alphabetical 
listing  of  Little  Pend  Oreille  National 
Wildlife  Refuge  to  read  as  follows: 

132.67    Washington. 


Utile  Pend  Oreille  National  Wildlife  Refuge 

A.  Hunting  of  Migratory  Game  Birds. 
(Reserved] 

B.  Upland  Game  Hunting  [Reserved] 

C  Big  Game  Hunting.  Hunting  of  white- 
tailed  deer  is  permitted  on  designated  areas 
of  the  refuge. 

D.  Sport  Fishing.  (Reserved] 

Dated:  August  11, 1993. 
Richaiti  N.  Smith, 
Acting  Director. 

[FR  Doc.  93-22633  Filed  9-16-93;  8:45  am) 
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ENVIRONMENTAL  PROTECTION 
AGENCY 

[OPPTS-63168;  FRL-4636-6] 

Premanufacture  Notices;  Monthly 
Status  Report  for  JUNE  1993 

AGENCY:  Environmental  Protection 
Agency  (EPA). 

ACTION:  Notice. 

summary:  Section  5(d)(3)  of  the  Toxic 
Substance  Control  Act  (TSCA)  requires 
EPA  to  issue  a  list  in  the  Federal 
Register  each  month  reporting  the 
premanufacture  notices  (PMNs)  and 
exemption  request  pending  before  the 
Agency  and  the  PMNs  and  exemption 
requests  for  which  the  review  period 
has  expired  since  publication  of  the  last 
monthly  summary'.  This  is  the  report  for 
June  1993. 

NonconTidential  portions  of  the  PMNs 
and  exemption  request  may  be  seen  in 
the  TSCA  Noncofidential  Iftformation 
Center  (NCIC)  ETG-102  at  the  address 
below  between  8  a.m.  and  noon  and  1 
p.m.  and  4  p.m..  Monday  through 
Friday,  excluding  legal  holidays. 

ADDRESSES:  Written  comments, 
identified  with  the  document  control 
number  ••|OPPTS-53168l"  and  the 
specific  PMN  and  exemption  request 
number  should  be  sent  to:  Document 
Control  Office  (TS-790).  Office  of 
Pollution  Prevention  and  Toxics. 
Environmental  Protection  Agency.  401 
M  St..  SW..  Rm.  ETG-099,  Washington. 
DC  20460, (202)  260-1532. 

FOR  FURTHER  INFORMATION  CONTACT: 
Susan  B.  Hazen,  Director, 
Environmental  Assistance  Division  (TS- 
799),  Office  of  Pollution  Prevention  and 
Toxics,  Environmental  Protection 
Agency,  Rm.  E-545.  401  M  St..  SW.. 
Washington.  DC..  20460.  (202)  260- 
3725. 

SUPPLEMENTARY  INFORMATION:  The 
monthly  status  report  published  in  the 
Federal  Register  as  required  under 
section  5(d)(3)  of  TSCA  (90  Stat.  2012 
(15  U.S.C.  2504)).  will  identify:  (a) 
PMNs  received  during  June;  (b)  PMNs 
received  previously  and  still  under 
review  at  the  end  of  June;  (c)  PMNs  for 
which  the  notice  review  period  has 
ended  during  June;  (d)  chemical 
substances  for  which  EPA  has  received 
a  notice  of  commencement  to 
manufacture  during  June;  and  (e)  PMNs 
for  which  the  review  period  has  been 
suspended.  Therefore,  the  June  1993 
PMN  Status  Report  is  being  published. 


Dated:  September  7, 1993. 
Frank  V.  CacBar. 

Acting  Director.  Information  Kkinagemertt 
Division.  Office  of  Pollution  Prevention  and 
Toxics. 

Premanufacture  Notice  Monthly  Status 
Report  for  )une  1993 

1. 147  Premanufacture  notices  and 
exemption  requests  received  during  the 
month: 


PMN  No. 

P  93-1079 
P  93-1083 
P  93-1087 
P  93-1091 
P  93-1095 
P  93-1099 
P  93-1103 
P 93-1107 
P 93-1111 
P  93-1115 
P 93-1119 
P 93-1123 
P 93-1127 
P 93-1131 
P 93-1135 
P 93-1139 
P 93-1143 
P 93-1147 
P 93-1151 
P 93-1155 
P 93-1159 
P 93-1163 
P 93-1167 
P 93-1171 
P  93-1175 
P  93-1180 
P  93-1184 
P 93-1189 
P  93-1193 
P 93-1197 
P 93-1207 
P 93-1211 
P  93-1215 
P  93-1219 

Y  93-0158 

Y  93-0162 

Y  93-0166 


P  93-1080 
P  93-1084 
P  93-1088 
P  93-1092 
P  93-1096 
P  93-1100 
P 93-1 104 
P 93-1108 
P 93-1112 
P  93-1116 
P 93-1120 
P  93-1124 
P 93-1128 
P  93-1132 
P  93-1136 
P  93-1140 
P  93-1144 
P  93-1148 
P93-11.S2 
P 93-1156 
P  93-1160 
P  93-1164 
P  93-1168 
P 93-1172 
P 93-1177 
P 93-1181 
P 93-1 185 
P 93-1190 
P 93-1194 
P  93-1198 
P  93-1208 
P 93-1212 
P  93-1216 
P  93-1220 

Y  93-0159 

Y  93-0163 

Y  9.3-0167 


P  93-1081 
P  93-1085 
P  93-1089 
P  93-1093 
P  93-1097 
P  93-1101 
P 93-1105 
P 93-1109 
P  93-1113 
P  93-1117 
P  93-1121 
P  93-1125 
P  93-1 129 
P  93-1133 
P  93-1137 
P 93-1141 
P 93-1145 
P 93-1149 
P 93-1153 
P 93-1157 
P 93-1161 
P  93-1165 
P  93-1169 
P  93-1173 
P  93-1178 
P  93-1182 
P  93-1186 
P 93-1191 
P 93-1195 
P 93-1200 
P 93-1209 
P 93-1213 
P 93-1217 

Y  93-0156 

Y  93-0160 

Y  93-0164 
Y  93-0170 


P 93-1082 
P  93-1086 
P 93-1090 
P  93-1094 
P  93-1098 
P 93-1102 
P  93-1106 
P  93-1110 
P  93-1114 
P 93-1118 
P 93-1122 
P 93-1126 
P 93-1130 
P 93-1 134 
P 93-1 138 
P 93-1142 
P 93-1146 
P 93-1 150 
P 93-1154 
P 93-1158 
P 93-1162 
P  93-1166 
P  93-1170 
P  93-1174 
P  93-1179 
P 93-1183 
P 93-1187 
P 93-1192 
P 93^1196 
P 93-1206 
P 93-1210 
P 93-1214 
P 93-1218 

Y  93-0157 

Y  93-0161 

Y  93-0165 


D.  223  Premanufacture  notices  received 
previously  and  still  under  review  at  the  end 
of  the  month: 


PMN  No. 

P  84-0660 
P  86-0066 
P  88-0998 
P  88-1980 
P  88-2484 
P  89-0721 
P  89-0959 
P  90-01 58 
P  90-0558 
P  90-1358 
P  90-1592 
P  91-0619 
P  91-0826 
P  91-0940 
P  91-1014 
P  91-1210 
P  91-1409 


P  84-O704 
P  86-1315 
P  88-0999 
P  88-1982 
P 88-2518 
P  89-0775 
P  89-0963 
P  90-0263 
P  90-0564 
P90-1422 
P 90-1840 
P 91-0659 
P  91-0914 
P 91-0941 
P  91-1015 
P  91-1324 
P  92-0003 


P 85-0619 
P  86-1648 
P 88-1937 
P  88-1984 
P 89-0632 
P  89-0957 
P  89-10.38 
P  90-0372 
P  90-0581 
P  90-1527 
P  91-0043 
P  91-0689 
P91-0915 
P 91-1009 
P  91-1131 
P  91-1386 
P  92-0031 


P  85-0941 
P  87-0323 
P  88-1938 
P  88-1985 
P 89-0650 
P 89-0958 
P  89-1058 
P  90-0550 
P  90-0608 
P 90-1564 
P  91-0572 
P 91-0818 
P  91-0939 
P  91-1010 
P 91-1206 
P 91-1394 
P  92-0032 


P  92-0033 
P  92-0343 
P92-0606 
P  92-0804 
P  92-1222 
P  92-1296 
P  92-1324 
P  92-1357 
P  92-1503 
P  93-0040 
P  93-0094 
P  93-0126 
P  93-0185 
P  93-0189 
P  93-0213 
P  93-0250 
P  93-0254 
P  93-0277 
P  93-0314 
P  93-0343 
P  93-0362 
P 93-0418 
P  93-0498 
P  93-0532 
P  93-0561 
P 93-0603 
P  93-0652 
P  93-0701 
P  93-0722 
P  93-0726 
P  93-0734 
P  93-0853 
P  93-0857 
P  93-0896 
P  93-0955 
P  93-1022 
P  93-1028 
P  93-1053 
P  93-1070 


P  92-0048 
P  92-0344 
P  92-0649 
P  92-0919 
P 92-1255 
P 92-1298 
P 92-1337 
P 92-1364 
P 92-1504 
P93-O066 
P  93-0122 
P  93-0168 
P  93-0186 
P  93-0190 
P  93-0214 
P  93-0251 
P  93-0255 
P  93-0282 
P93-0315 
P  93-0352 
P  93-0364 
P  93-0438 
P  93-0505 
P  93-0533 
P  93-0568 
P  93-0627 
P  93-0658 
P  93-0718 
P  93-0723 
P  93-0731 
P  93-0735 
P  93-0854 
P  93-0858 
P  93-0936 
P  93-0959 
P 93-1025 
P  93-1039 
P  93-1054 
P  93-1071 


P 92-0129 
P  92-0477 
P  92-0714 
P  92-1003 
P  92-1294 
P  92-1307 
P  92-1345 
P 92-1369 
P 93-0014 
P 93-0067 
P 93-0123 
P 93-0177 
P 93-0187 
P  93-0204 
P 93-0215 
P  93-0252 
P  93-0256 
P  93-0307 
P  93-0316 
P  93-0353 
P  93-0374 
P  93-0480 
P  93-0507 
P  93-0553 
P  93-0572 
P  93-0633 
P  93-0698 
P  93-0720 
P  93-0724 
P  93-0732 
P  93-0761 
P  93-0855 
P  93-0880 
P  93-0937 
P  93-0964 
P  93-1026 
P  93-1043 
P  93-1057 
Y  93-0109 


P  92-0314 
P  92-0478 
P  92-0787 
P 92-1125 
P  92-1295 
P 92-1308 
P 92-1352 
P  92-1489 
P  93-001 7 
P  93-0068 
P  93-0124 
P  93-0184 
P  93-0188 
P 93-0212 
P  93-0227 
P  93-0253 
P  93-0257 
P 93-0313 
P  93-0339 
P  93-0360 
P  93-0375 
P  93-0483 
P 93-0512 
P  93-0555 
P  93-0578 
P  93-0637 
P  93-0699 
P 93-0721 
P  93-0725 
P  93-0733 
P  93-0832 
P  93-0856 
P  93-0881 
P  93-0941 
P  93-0989 
P  93-1027 
P 93-1047 
P  93-1069 


in.  163  Premanufacture  notices  and 
exemption  request  for  which  the  notice 
review  period  has  ended  during  the  month. 
(Expiration  of  the  notice  review  period  does 
not  signify  that  the  chemical  has  been  added 
to  the  Inventory). 

PMN  No. 


P  88-1999 
P 90-0262 
P  91-0110 
P  91-0242 
P  91-0246 
P  91-0548 
P  92-0033 
P  92-0777 
P  93-0577 
P  93-0628 
P  93-0632 
P  93-0638 
P  93-0642 
P  93-0646 
P  93-0650 
P  93-0655 
P  93-06.59 
P  93-0663 
P  93-0667 
P  93-0671 
P  93-0675 
P 93-0679 
P  93-0683 
P  93-0687 
P  93-0691 
P 93-0696 
P  93-0703 


P  88-2000 
P  91-0107 
P 91-0111 
P 91-0243 
P 91-0247 
P 91-0701 
P 92-0217 
P  93-0317 
P  93-0624 
P  93-0629 
P  93-0634 
P  93-0639 
P  93-0643 
P  93-0647 
P  93-0651 
P  93-0656 
P  93-0660 
P  93-0664 
P  93-0668 
P  93-0672 
P  93-0676 
P  93-0680 
P  93-0684 
P  93-0688 
P  93-0692 
P  93-0697 
P  93-0704 


P  88-2001 
P  91-0108 
P  91-0112 
P  91-0244 
P  91-0248 
P  92-0031 
P  92-0471 
P 93-0318 
P  93-0625 
P  93-0630 
P  93-0635 
P  93-0640 
P  93-0644 
P  93-0648 
P  93-0653 
P  93-0657 
P  93-0661 
P  93-0665 
P  93-0669 
P  93-0673 
P  93-0677 
P  93-0681 
P  93-0685 
P  93-0689 
P  93-0694 
P  93-0700 
P  93-0705 


P  90-0261 
P 91-0109 
P91-0113 
P 91-0245 
P 91-0503 
P  92-0032 
P  92-0776 
P  93-0476 
P  93-0626 
P  93-0631 
P  93-0636 
P  93-0641 
P  93-0645 
P  93-0649 
P  93-0654 
P  93-0658 
P  93-0662 
P  93-0666 
P  93-0670 
P  93-0674 
P  93-0678 
P  9.3-0682 
P  93-0686 
P  93-0690 
P  93-0695 
P  93-0702 
P  93-0706 
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P  93-0707  P  93-0708  P  93-0709  P  93-0710 

P  93-0711  P  93-0712  P  93-0713  P  93-0714 

P  93-0715  P  93-0716  P  93-0717  P  93-0719 

P  93-0722  P  93-0723  P  93-0724  P  93-0725 

P  93-0726  P  93-0727  P  93-0728  P  93-0729 


P  93-0730  P  93-0736  P  93-0737  P  93-0738 
P  93-0739  P  93-0740  P  93-0741  P  93-0742 
P 93-0743  P  93-0744  P 93-0745  P 93-0746 

Y  93-0142  Y  93-0143  Y  93-0144  Y  93-0145 

Y  93-0146  Y  93-0147  Y  93-0148  Y  93-0149 


Y  93-0150  Y  93-0151  Y  93-0152  Y  93-0153 

Y  93-0154  Y  93-0155  Y  93-0156  Y  93-0157 

Y  93-0158  Y  93-0159  Y  93-0160  Y  93-0161 

Y  93-0162  Y  93-0163  Y  93-0164 


IV.  117  Chemical  Substances  for  Which  EPA  Has  Received  Notices  of  Commencement  To  Manufacture. 


PMNNo. 


Identity/Geoeric  Name 


Date  of  Com- 
mencement 


P  83-1131 
P  eS-0718 
P  85-1331 
P  90-0017 
P  90-0559 

P  90-1358 

P  90-1840 


P 
P 
P 
P 
P 
P 
P 
P 
P 
P 
P 
P 
P 
P 
P 
P 
P 
P 

P 
P 
P 
P 
P 
P 
P 
P 
P 
P 
P 
P 
P 
P 
P 
P 
P 
P 
P 
P 
P 
P 
P 
P 
P 
P 
P 
P 
P 
P 
P 
P 
P 
P 
P 


90-1925 
90-1973 
91-0339 
91-0412 
91-0431 
91-0674 
91-0776 
91-0921 
91-0922 
91-0994 
91-1087 
91-1190 
91-1191 
92-0173 
92-0267 
92-0341 
92-0518 
92-0688 

92-0719 
92-0748 
92-0812 
92-0822 
92-0835 
92-0991 
92-0999 
92-1004 
92-1073 
92-1076 
92-1077 
92-1092 
92-1093 
92-1094 
92-1136 
92-1280 
92-1281 
92-1340 
92-1384 
92-1386 
92-1436 
92-1471 
92-1492 
93-0027 
93-0050 
93-0059 
93-0087 
93-0106 
93-0117 
93-0133 
93-0138 
93-0139 
93-0140 
93-0141 
93-0142 


G  Salt  of  alpha  olefin  /2.5-  lurandione  polymer  .... 

G  Polyol  polyacrylate 

Naphmalene.  l.2.3.4-tetrahydro(1-phenylett)yf)  .... 

G  Acrylate<apped  potyurettiane  diol  

1-(l-methytt>utoxy)-4-t)enzenamine  t)ydroctilonde 


Cyclotiexaneca>tx>nitnle.  1 .3.3-trimethyl-5-oxo- 
G  Aromabc  aminoethef  


G  Hydroxy  terminated  polyacrylate  „...„ „... 

G  Alkoxylated  aliphatic  alcohol,  rTx>fK>stearate i..., 

G  Polyurethane  potymer ^ 

G  Polyurethane  polymer „... 

G  Isophthalic  allcyd  resin ^., 

G  Rosin  ester  pfienolic  modified 

G  Alkyl  dicart>oxylk:  actd  morwester.  strontrium  salt  

G  Urettwtfw  modified  alkyd  resin 

G  Malec  imide  modified  rosin  phenolic  resin  ^... 

G  Diisocyanate  tnnfier,  reaction  product  with  polyettief  polyol 

G  Polyurethane  resin 

G  Substituted  dichlofoljenzothiazole «... 

G  Sut>stituted  (Schlorobenzothiazote «... 

G  Dibasic  acid  gfycol  polyester _... 

G  Halogenated  alkyl  nitnte  

Ettiar»e.-1.1,l-tnflooro 

G  Fluohnated  copolymer 

G  Quaternary  ammonium  salt  of  fluorinated  atktyl-aryl  amide  . 

G  Rosin-nxxJified  hydrocartxKi  resin 

G  Non-bromo  sut>stituted  alkene  «... 

G  Starch  ester  „ 

G  Polyimide  precursor  solution  

Fatty  acids.  Cm-iinsaturated.  dimer  polymer  writh  a  dibasic  acid,  ethylenediamine  and  diamines 

G  Tnsubstituted  naphthalene  sulfonic  acid 

Formaldehyde,  polymer  with  (1.V-biphenyt)-4-ol  and  phenol  ....^. ^ 

G  Amine  phosphate «.. 

G  Poly  ether  potyamine „ 

G  Sulfonated  fatty  ack]  salt 

G  Sulfonated  fatty  acid  salt  

G  Functional,  styrenated.  (meth)  acrylic  copolynrier  solution  .. 

G  Functional  nr>ethacrylic  copolymer  solutkMi  4.. 

G  Functional  (meth)  acrylic  copolymer  solution «..., _.. 

G  Aqueous  epoxy  furx^onal  silane 

G  Styrenated  acrylate  mett^acrylate  polyester 

G  Styrenated  acrylate/methacrylate  polymer 

G  Sut>stituted  azo  benzenesulfonk;  derivative,  cobaltcomplex 

G  Acrylk:  polymer  

G  Acryloc  polymer 

G  Potyurethane,  trimethylamine  salt  „.. 

G  Acryale  copolymer  salt  vinyl  copolymer « .«. 

G  Styrene-acryik;  polymer  _ _ „«_« 

G  PolyurettTane  t}ased  on  polyisocyar^te.  polyols  and  pdyamines _ 

G  Polyol  acetal  

G  3-[Amine  sut)stituted-4-{hydroxyalkoxy]pfienyf]a2ol  benzenesuJfonate,  salt 

G  Acrylic  polymer „ _. 

2-Ettiyl  hexyl  ester  of  rapeseed  fatty  actds _. '. 

Copolyester  of  terephthalk:  acid,  isophthalk:  add,  dodecanedkiic  add  and  1 .4-bulanediol 

G  Modified  diphenylmettiane  diisocyanate 

G  Propanenitrile,  3-(alkytene) 

G  1-Prcpanamine,  3(alkyloxy) 

G  Propanenitrile,  3-amino-W-(alkytoxy)propyl) 

G  1.3-Propanediamine.  N-(3-<alkoxy)propyl)  

G  1 .3-Propanediamine.  N-(3-(alkytoxy)propyl), acetates 


Apm  28.  1993. 
March  17.  1993. 
June  19,  1987. 
Mays.  1993. 
November  6. 

1991. 
November  15. 

1991. 
November  19. 

1992. 
Apnl21.  1993 
March  30.  1993. 
May  18.  1993. 
Apnl  16.  1993. 
Apnl20.  1993. 
April  20,  1993. 
April  14,  1993. 
Apnl  20.  1993. 
Apnl  20.  1993. 
March  30,  1993. 
Apnl  20.  1993. 
May  4.  1993. 
May  4.  1993. 
April  15.  1993. 
Apnl  15.  1993. 
July  16,  1992. 
Apnl  28.  1993. 
September  6. 

1992. 
March  30.  1993. 
April  14.  1993. 
Apnl  26.  1993. 
March  29.  1993. 
April  18,  1993. 
May  6.  1993. 
April  30.  1993. 
April  14,  1993. 
April  15.  1993. 
April  15.  1993. 
Apnl  15.  1993. 
April  3,  1993. 
April  3.  1993. 
April  3,  1993. 
April  8.  1993. 
April  21.  1993. 
April  20.  1993. 
April  8.  1993. 
April  30.  1993. 
Apnl  22,  1993. 
March  28,  1993. 
May  4.  1993. 
April  23.  1993. 
Apnl  17,  1993. 
April  17,  1993. 
April  26.  1993. 
April  12,  1993. 
May  4,  1993. 
Apnl  4. 1993. 
May  13,  1993. 
April  6.  1993. 
April  8.  1993. 
April  8.  1993. 
April  8.  1993. 
April  22.  1993. 
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IV.  1 17  Chemical  Substances  for  Which  EPA  Has  Received  Notices  of  Commencement  To  Manufacture.— 

Continued 


PMN  No. 


Identity/Generic  Name 


Date  of  Com- 
mencement 


P  93-0182 


93-0221 
93-0222 
93-0241 
93-0247 
93-0249 
93-0261 
93-0265 
93-0281 
93-0283 
93-0284 
93-0286 
93-0292 
93-0293 
93-0296 
93-0301 
93-0340 

93-0343 
93-0355 
93-0357 
93-0358 
93-0377 
93-0378 
93-0379 
93-0380 
93-0382 
93-0395 
93-0407 
93-0408 
93-0413 
93-0424 


P  93-0440 


93-0453 
93-0454 
93-0460 
93-0467 
93-0475 
90-0017 
90-0261 
91-0163 
91-0164 
92-0174 
93-0017 
93-0037 
93-0049 
93-0052 
93-0053 

93-0060 
93-0064 
93-0065 
93-0067 
93-0070 
93-0071 
93-0075 
93-0088 
93-0091 
93-0095 


G  Formaidetiycte.  polymer  wrth  (chloromethyl)oxlrane  and  mettiylphend.  reaction  products  wrtti  acrylic  acid 
and  an  antiydride 

G  W-Alkylan«line „ ~ 

G  Alkylnitrosobenzeneamine ~ — 

G  Po)yalkylpt>enols,  polymef  witti  formaldetiyde  - - 

G  Potysurtide  polymer  modrfied  with  phenolic  resins „ ~. 

G  Vinyl  chlofide  copolymer  

G  Aliphate  aromatic  ester  do-polymer  

Mangar)ese  tungsten  titantum  brown  rutile  

G  Salt  of  modified  styrene  maleic  anhydride  copolymer 

G  PyrazoJotnazol  denvative ~ 

G  ThKjmorpholine  dioxide  derivative 

G  Polyester  polyol  „ „ 

Benzenamtne,  2-(phenylsulfonyl)- 

iH-lndo(e-5-sulfonia  acid,  2-phenyl-.  monosodium  saN 

G  Acrylic  copolymer  , ™ 

G  Olefin  methacrylate  polymer 

1 .3-6en2enedicart)oxylic  acid,  5-sulfo-,  monosodiumsait;  1 .4-enzenedicaitx)xylic  acid;  1 ,3-benzenedicartoxylic 
acid;  1,2  ettianediol;  1,3  ropanediol,  2,2-dimethyl 

Nitrobenzoc  ackj,  octyl  ester  

Fatty  actds,  tall  oil,  compd.  with  9-octadecer>-1 -amine,  )Z)- ^ — 

G  Substituted  aniline ™ 

G  Substituted  aniine _ » ~ 

Titanium  IV  tetrakis  thdecarx)4ate 

Zirconium  IV  tetrakis  tridecanolato 

Titanium  IV  tetraKis  ettxixylated  butanolato 

Zirconium  IV  tetral<is  ettwxylated  butanolato 

G  Sulfo  substituted  heterocyclic  derivative  

G  Alcohol  propoxylate  .'. 

G  2-Substituted  benzothiazote „ 

G  3-(3-Substrtuted)-2-((3-substituted)ttiio)-benzothiazotium  hydroxide,  inner  salt 

G  Methacrylate/acrylate/styrene  copolymer 

G  Adiptc  acKJ  polymer  with  1 ,4-butanediol,  1.6-tiexane  diol,  neopentyl  glycol.isophttialic  acid,  polymerwith  1,6- 
hexane  did,  neopentyl  glycol,  glycol  of  1 ,3-butadiene  horrvspolymer,  alkyl  amine,  2,4,4-tnm  ethyl 
hexamethylene  diisocyanate,  3,5,5-tnmethyl,3-isocyanatomethyl  cyclohexyl  isocyanate  and  propanoic  acid, 
3-hydroxy-2-  (hydroxy  methyl)  2-methyl.  adduct  wrth  W,/7  diamine  adipamide 

G  Reaction  product  of  branctied  aliphatic  alcohol,  diethylene  glycol,  hattialic  acid,  dimer  acid,  tali  oil  fatty  acid, 
petroleum  by  product 

Titanium  IV  tetraKis  tridecarwiato,  adduct  2  moles  of  tris  tridecyl  hosphate 

Zirconium  iV  Tetrakis  tridecarx>tato,  adduct  2  moles  of  tris  tridecyl  phosphate 

G  PolyamkJe „ 

G  Polyaminoamide-epichlorohydrin  resin 

G  Lignin,  kraft,  reaction  product  with  tall  oil  fatty  acids,  C^i  dicartwxylic  acid  and  ethyleneamines 

G  Acryle  polymer  

G  Acrylic  polymer  salt  „ 

G  Polyurethsane  resin „ 

G  Phthallic  alkyd  resin 

G  Non-volatile  acrylic  copolymer 

G  Styrene-acrylic  copolymer  „ „ 

G  Alkyl  acrylate  -  maleate  copolymer  dispersion 

G  Acrylic  polymer  „ „ 

G  Dimetiiyl  cart>onate,  polymer  nvith  poly(oxyalkylene)monomethyl  ettier 

G  Sortxtol  hexakis(poly  (oxyalkylene)ether  (terminal  OH),  polymner  with  bis(2-(2-(nethoxy-1-propoxy)-1- 
alkyl)cart)onate 

G  Saturated  copolyester 

G  Polyester,  polymer  with  polyisocyanatoaJkar)es.  and  polyamirx>alkanes 

G  CartX)xylic  polytxjtadiene  „ . 

G  Ethylene  copolymer 

G  Styrenated  acrylic  graft  copolymer  wth  fumaric  resin,  amine  salt  

G  Styrenated  acrylic  graft  copolymer  with  fumaric  resin,  amine  salt 

G  Morpholine  form  ion  exchange  resin 

G  Potyettier/polyester  urethane 

G  Unsaturated  polyester  polymer  _ 

G  Crosslinked  pofyol  


April  20,  1993. 
May  6,  1993. 
May  4,  1993. 
April  27.  1993. 
April  15,  1993. 
April  17,  1993. 
April  22,  1993. 
I^rch  19,  1993. 
April  20.  1993. 
May  2,  1993. 
May  2,  1993. 
March  24,  1993. 
May  3,  1993. 
April  26,  1993. 
March  31.  1993. 
April  29,  1993. 

April  21,  1993. 
May  7,  1993. 
May  6,  1993. 
April  9,  1993. 
April  13,  1993. 
Apnl26,  1993. 
Apol26,  1993. 
April  28.  1993. 
Apnl28,  1993. 
May  2,  1993. 
April  28,  1993. 
April  21,  1993. 
April  16,  1993. 
May  5.  1993. 


May  17.  1993. 

April  29,  1993. 
May  1,  1993. 
May  1.  1993. 
May  7, 1993. 
May?,  1993. 
April  30,  1993. 
June  25, 1991. 
May  7, 1993. 
April  20,  1993. 
April  12,  1993. 
March  24,  1993. 
March  30,  1993. 
April  22,  1993. 
May  12,  1993. 
Mays,  1993. 

May  8.  1993. 
Apnl  29.  1993. 
April  21,  1993. 
April  12,  1993. 
April  20.  1993. 
April  19.  1993. 
April  19.  1993. 
May  3.  1993. 
May  3, 1993. 
May  3,  1993. 
I  May  10.  1993. 
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V.  21  PremABU&ctura  notion  for  which  the 
period  haa  I 

PMNNo. 


P  93-0014 
P  93-0578 
P  93-0699 
P  93-0731 
P  93-0735 
P  93-0896 


P  93-0282 
P  93-0637 
P  93-0718 
P  93-0732 
P  93-0758 


93-0364 
93-0652 
93-0720 
93-0733 
93-0759 


P  93-0438 
P  93-0698 
P  93-0721 
P  93-0734 
P  93-0761 


(FR  Doc.  93-22786  Filed  9-16-93;  8:45  am) 


Friday 

September  17,  1993 
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Part  VI 

Department  of  the 
Interior 

Bureau  of  Indian  Affairs 

Tribal  Consultation  on  Indian  Education 
Topics;  Notice 


?      S       3 
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DEPARTME^f^  OF  THE  INTERIOR 

Bureau  of  Indian  Affair* 

Tribal  Consultation  on  Indian 
Education  Topica 

AGENCY:  Bureau  of  Indian  Affairs. 

Interior.  * 

ACTION:  Notice  of  tribal  consultation 

meetings. 

SUMMARY:  Notice  is  hereby  given  that 
the  Bureau  of  Indian  Affairs  (BIA)  will 
conduct  consultation  meetings  to  obtain 
oral  and  written  comments  concerning 
potential  issues  in  Indian  education 
programs.  The  potential  issues  which 
will  be  set  forth  in  a  tribal  consultation 
booklet  to  be  issued  prior  to  the 
meetings  are  as  follows: 

1.  Indian  School  Equalization 
Formula  (ISEF)  Study 

2.  Improved  Accountability  Measures/ 
Indicators  of  School  Quality 

3.  Alaska  Native  Education 

4.  Public  Law  101-301 
"Miscellaneous  Indian  Law 
Amendments"  (Includes 
Construction  Funds) 

5.  Exceptional  Education  Regulations 

6.  Alternative  Funding  Methods  for 
Construction  of  Indian  Schools 

DATES:  October  13. 15.  18.  and  20, 1993 
for  all  locations  listed.  Several  of  the 
dates  and  locations  were  scheduled  to 
coincide  with  meetings  of  various 
Indian  education  organizations.  All 
meetings  will  begin  at  8  a.m.  and 
continue  until  3  p.m.  (local  time). 
Written  comments  concerning  the 
consultation  item^must  be  received  no 
later  than  November  10, 1993. 
ADDRESSES: 


Location 


Local  con- 
tact 


Telephone 


October  13. 1993 


1.No»th  Da- 

Jim Davis  ... 

701/4^-6471 

kota.  Bis- 

marck. 

2.  Alaska. 

Robert 

907/271-4115 

Anchor- 

Priogle. 

age. 

■ 

October  15, 1993 


1.  Min- 

Betty Walker 

612/373-1090 

nesota, 

Bemidji. 

2.  Arizona. 

Mike  Smitti, ' 

602/562-3557 

Phoenix. 

RoseHa 
Lawrence. 

October  18, 1993 


1 .  New  Mex- 

kx>.  Albu- 
querque. 

2.  Montana, 
Billings. 

3.  Okla- 
homa, 
Oklahoma 
City. 

4.  Washing- 
ton. Spo- 
kane. 


Val  Cordova 

Larry  Parker 
Jim  Baker  ... 

Van  Peters  . 


505/766-3034 

406/657-6375 
405/945-6051 

503/230-5682 


October  20. 1993 


I.NewMex- 
kx>.  Gaflup. 

2.  Ten- 
nessee, 
NashviMe. 

Larry  Hol- 

man. 
Kimberiy 

Mardarx). 

505/786-6150 
703^35-3233 

3.  Nevada. 
Reno. 

Fayetta 
Babby. 

916/978-4680 

Written  comment  should  be  mailed, 
to  be  received,  on  or  before  November 
10, 1993,  to  the  Bureau  of  Indian 
Afiiairs,  Office  of  Indian  Education 
Programs,  MS  3512  MIB.  1849  C  Street 
NW.,  Washington.  DC  20240.  Attn:  Dr. 
John  Tippeconnic;  or,  may  be  hand 
delivered  to  room  3512  at  the  same 
address. 

FOR  FURTHER  INFORMATION  CONTACT:  John 
Tippeconnic  or  Jim  Martin  at  the  above 
address  or  call  202/208-6123  or  208- 
3550. 

SUPPLEMENTARY  INFORMATION:  The 
meetings  are  a  follow-up  to  similar 
meetings  conducted  by  the  BIA  since 
1990.  The  purpose  of  the  consultation, 
as  required  by  25  U.S.C.  2010(b),  is  to 
provide  Indian  tribes,  school  boards, 
parents,  Indian  organizations  and  other 
interested  parties  with  an  opportunity  to 
comment  on  potential  issues  raised 
during  previous  consultation  meetings 
or  being  considered  by  the  BIA 
regarding  Indian  education  programs.  A 
consultation  booklet  for  the  October 
meetings  is  being  distributed  to 
Federally  recognized  Indian  tribes. 
Bureau  Area  and  Agency  Offices  and 
Bureau-funded  schools.  The  booklets 
will  also  be  available  from  local  contact 
persons  and  at  each  meeting. 

Dated:  September  9, 1993. 
Ron  Eden, 

Acting  Assistant  Secretary,  Indian  Affairs. 
[PR  Doc.  93-22794  Piled  9-16-93:  8:45  ami 
BnXMO  COOE  4310-0>-^-M 


LJJ 


Friday 

September  17,  1993 
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Federal  Aviation  Administration 

14  CFR  Part  61 

Renewal  of  Flight  Instructor  Certificates; 

Notice  of  Proposed  Ruiemalcing 
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DEPARTMENT  OF  TRANSPORTATION 

Federal  Aviation  Administration 

14CFRPart61 

[Docket  No.  271*4;  NoUoo  Na  93-11] 

RIN  2120-AF13 

Renewal  of  Right  Instructor 
Certificatea 

AGENCY:  Federal  Aviation 

Administration  (FAA).  DOT. 

ACTION:  Notice  of  proposed  rulemaking. 

SUMMARY:  This  notice  proposes  to 
amend  the  Federal  Aviation  Regulations 
(FAR)  governing  the  renewal  of  flight 
instructor  certificates;  specifically,  to 
permit  holders  of  flight  instructor 
certificates  to  renew  their  certificates  by 
completing  an  approved  number  of 
hours  of  ground  or  flight  instruction,  or 
both,  in  an  approved  flight  instructor 
refresher  course  (FIRC).  The  proposed 
amendment  addresses  concerns 
identified  by  the  Aircraft  Owners  and 
Pilots  Association  (AOPA)  in  a  petition 
for  exemption.  This  action  is  intended 
to  provide  an  equivalent  level  of  safety 
while  reducing  the  financial  burden 
placed  on  individual  flight  instructors. 
DATES:  Comments  must  be  submitted  on 
or  before  October  18, 1993. 
A00RESSE8:  Comments  on  this  notice 
should  be  mailed,  in  triplicate,  to: 
Federal  Aviation  Administration,  Office 
of  the  Chief  Counsel,  Attention:  Rules 
Docket  (AGC-10),  Docket  No.  27184, 
800  Independence  Avenue,  SW., 
Washington,  DC  20591.  Comments 
delivered  must  be  marked  Docket  No. 
27184.  Comments  may  be  examined  in 
room  915G  weekdays  between  8:30  a.m. 
and  5  p.m.,  except  on  Federal  Holidays. 
FOR  FURTHER  INFORMATION  CONTACT: 
John  Lynch,  Regulations  Branch  (AFS- 
850),  General  Aviation  and  Commercial 
Division,  Federal  Aviation 
Administration,  800  Independence 
Avenue,  SW.,  Washington,  DC  20591; 
Telephone  (202)  267-8150. 

SUPPt^MENTARV  INFORMATION: 

Comments  Invited 

Interested  persons  are  invited  to 
participate  in  the  making  of  the 
proposisd  rules  by  submitting  such 
written  data,  views,  or  arguments  as 
they  may  desire.  Comments  relating  to 
the  economic,  environmental,  energy,  or 
federalism  impacts  that  might  result 
from  adoption  of  the  proposals 
contained  in  this  notice  are  also  invited. 
Substantive  comments  should  be 
accompanied  by  actual  and  anticipated 
cost  impact  statements,  as  appropriate. 
Comments  should  identify  me 


regulatory  docket  number  and  be 
siuunitted  in  triplicate  to  the  Rules 
Docket  address  specified  above.  All 
comments  received  on  or  before  the 
closing  date  for  comments  will  be 
considered  by  the  Administrator  before 
action  is  taken  on  the  proposed 
amendments.  The  proposals  contained 
in  this  notice  may  be  changed  in  light 
of  comments  received.  All  comments 
received  will  be  available,  both  before 
and  after  the  closing  date  for  comments, 
in  the  Rules  Docket  for  examination  by 
interested  persons.  A  report 
summarizing  each  substantive  public 
contact  with  FAA  personnel  concerned 
with  this  rulemaking  will  be  filed  in  the 
docket.  Commenters  wishing  to  have  the 
FAA  acknowledge  receipt  of  their 
comments  submitted  in  response  to  this 
notice  must  submit  with  those 
comments  a  preaddressed,  stamped 
postcard  on  which  the  following 
statement  is  made:  "Comments  to 

Docket  Number ."  The  postcard  will 

be  date  stamped  and  mailed  to  the 
commenter. 

Availability  of  This  Notice 

Any  person  may  obtain  a  copy  of  the 
Notice  of  Proposed  Rulemaking  (NPRM) 
by  submitting  t  request  to  the  Federal 
Aviation  Administration,  Office  of 
Public  Affairs,  Attention:  Public  Inquiry 
Center,  APA-230,  800  Independence 
Avenue,  SW.,  Washington.  DC  20591.  or 
by  calling  (202)  267-3484. 
Commimications  must  identify  the 
docket  number  of  this  NPRM. 

Persons  interested  in  being  placed  on 
■  mailing  list  for  future  NPRM's  should 
reouest  from  the  above  office  a  copy  of 
Aavisory  Circular  11-2 A,  Notice  of 
Proposed  Rulemaking  Distribution 
System,  which  describes  the  application 
procedure. 

Background 

This  proposal  to  amend  the  specific 
number  of  hours  of  instruction  that 
holders  of  flight  instructor  certificates 
must  complete  in  an  approved  FIRC  to 
renew  their  certificates  is  based  on  a 
petition  for  exemption  from  AOPA.  The 
FAA  believes,  however,  that  rulemaking 
is  necessary  to  permit  holders  of  flight 
instructor  certincates  to  renew  their 
certificates  by  attending  an  approved 
FIRC  of  fewer  hours  of  ground  or  flight 
instruction,  or  both,  than  the  24  hours 
cxirrently  required  by  the  FAR. 
Therefore,  the  FAA  has  determined  that 
the  appropriate  response  to  the  AOPA's 
petition  for  exemption  is  to  propose  a 
'  change  to  the  existing  regulations.  The 
FAA  has  concluded  that  this  proposal 
would  maintain  a  current  level  of  safety 
and  is  appropriate  in  light  of  the  recent 
advances  in  instructional  technology 


and  training  techniques.  In  addition,  the 
FAA  has  determined  that  this  proposal 
would  benefit  the  aviation  community 
as  a  whole  and  as  such  is  initiating  this 
notice  of  proposed  rulemaking. 

Discussion 

The  AOPA  petitioned  the  FAA  for 
exemption  frt>m  $  61.197(c)  of  the  FAR 
to  permit  holders  of  flight  instructor 
certificates  to  renew  their  certificates  by 
attending  an  approved  FIRC  of  16  hours 
of  ground  or  flight  instruction,  or  both, 
in  lieu  of  the  current  24  hours  required 
by  §  61.197(c).  AOPA  fully  describes  its 
rationale  in  the  petition  for  exemption 
published  at  the  end  of  this  notice. 

The  FAA  agrees  with  the  petitioner's 
rationale.  There  is  a  need  to  streamline 
current  FIRCs  to  provide  for  a 
condensed  weekend  renewal  program. 
The  majority  of  certificated  flight 
instructors  maintain  personal  or 
professional  responsibilities  such  that 
weekend  renewal  is  a  needed  option  for 
the  maintenance  of  their  certificate.  The 
recent  advances  in  instructional 
technology  and  training  techniques 
more  than  compensate  for  a  reduction  in 
classroom  time  requirements.  The 
innovative  and  interactive  educational 
programs,  such  as  the  A(^A's  "Trigger 
Tapes"  and  "Operation  Airspace" 
facilitating  learning  at  the  application 
level,  allow  for  a  reduction  in  the 
amount  of  hours  that  holders  of  flight 
instructor  certificates  must  complete  in 
an  approved  FIRC  to  renew  their 
certificates  while  maintaining  the 
current  level  of  safety. 

The  FAA  has  determined  that  if  the 
option  to  specify  the  number  of  hours  of 
instruction  through  an  FAA  approval  as 
part  of  the  approved  renewal  program  is 
adopted  there  would  be  substantial 
benefits  to  the  aviation  community: 
specifically,  it  would  eliminate  the 
burden  of  the  longer  24  hour  course, 
mitigate  the  current  decline  in 
instructional  resources,  and  ofiier 
financial  advantages  to  individual  flight 
instructors.  For  example,  approval  of 
AOPA's  16  hour  course  would  allow  a 
1  day  reduction  in  travel  expenses  to 
individual  flight  instructors  saving  an 
average  per  diem  cost  of  $100. 

The  AOPA  petition  for  exemption  was 
published  in  the  Federal  Register  on 
March  17, 1993  (58  FR  14466).  The  FAA 
received  two  comments  on  the  petition 
of  which  both  comments  voiced 
support.  After  review  of  the  petition  and 
the  submitted  comments,  the  FAA  has 
concluded  that  while  the  petition  has 
considerable  merit,  AOPA  is  not  unique 
in  its  position.  Therefore,  the  FAA  has 
initiated  this  notice  of  proposed 
rulemaking  in  response  to  AOPA's 
petition  for  exemption. 
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Proposed  Rule 

The  FAA  agrees  with  the  intent  of  the 
AOPA  petition  for  exemption.  This 
proposal  integrates  the  concepts  of  the 
petitioner's  request  and  the  FAA's  views 
on  how  to  accomplish  these  objectives 
while  maintaining  safety  and  cost 
effectiveness.  The  proposal  set  forth  in 
this  NPRM  would  allow  for  approval  of 
the  number  of  hours  of  instruction  that 
holders  of  flight  instructor  certificates 
must  complete  in  an  FAA  approved 
FIRC  to  renew  their  certificate. 

International  Civil  Aviation 
Organization  and  Joint  Aviation 
Regulations 

The  FAA  has  determined  that  a 
review  of  the  Convention  on 
International  Civil  Aviation  Standards 
and  Recommended  Practices  is  not 
warranted  because  flight  instructor 
certification  requirements  have  no 
bearing  on  flight  operations 
internationally. 

Paperwork  Reduction  Act  Approval 

This  proposed  amendment  will  not 
change  the  reporting  requirements. 
Therefore,  in  accordance  with  the 
Paperwork  Reduction  Act  of  1980.  (Pub. 
L.  96-511).  there  are  no  additional 
requirements  for  information  collection 
associated  with  this  proposed  rule. 

Economic  Evaluation 

Executive  Order  12291.  dated 
February  17.  1981,  directs  Federal 
agencies  to  promulgate  new  regulations 
or  modify  existing  regulations  only  if 
benefits  to  society  for  each  regulatory 
change  outweigh  potential  costs. 
Accordingly,  the  FAA  makes  the 
following  preliminary  economic 
evaluation  of  this  proposal.  Based  on 
the  results  of  its  investigation,  the  FAA 
has  concluded  that  this  proposal  is  cost- 
beneficial. 

This  section  contains  the  benefits  and 
cost  analyzed  in  the  preliminary 
regulatory  evaluation.  In  addition,  it 
includes  an.initial  regulatory  flexibility 
determination  required  by  the  1980 
Regulatory  Flexibility  Act  and  an 
international  trade  impact  assessment. 

Current  holders  of  flight  instructor 
certincates  may  renew  their  certificates 
if  they  successfully  complete  an 
approved  flight  instructor  refresher 
course  consisting  of  not  less  than  24 
hours  of  ground  or  flight  instruction,  or 
both.  The  FAA  has  determined, 
however,  that  recent  advances  in 
instructional  technology  and  training 
techniques  9II0W  for  a  reduction  in  the 
number  of  required  instruction  hours 
without  compromising  safety.  The  FAA 
will  develop  the  standards  and 
recommended  number  of  hours  required 


for  an  approved  FIRC.  This  will  be  done 
to  ensure  that  a  high  level  of  safety  is 
maintained. 

The  estimated  benefits  of  the 
proposed  rule  are  the  cost  savings  from 
the  reduction  in  required  instructional 
hours  and  travel  expenditures  for  the 
affected  flight  instructors.  For  example, 
approval  of  AOPA "s  16  hour  course 
would  allow  a  1  day  reduction  in  travel 
expenses  to  individual  flight  instructors: 
assuming  an  average  per  diem  cost  of 
$100  and  that  two-thirds  of  the  annual 
average  of  20.000  flight  instructors 
renewing  their  certificates  through 
FIRCs  would  have  to  travel  out  of  town, 
the  industry  could  realize  an  annual 
savings  of  $1.3  million  in  per  diem 
travel  expenses.  There  also  would  be  a 
reduction  in  foregone  earnings. 
Assuming  a  flight  instructor  earns  $20 
per  hour  and  provides  4  to  8  hours  of 
instruction,  per  day.  the  reduction  in 
foregone  earnings  would  be  between 
$1.6  million  and  $3.2  million  annually. 
In  addition,  the  FAA  believes  that 
individual  fiighl  instructors  would 
realize  a  savings  in  the  cost  of  the  FIRC 
by  the  reduction  in  the  number  of 
required  instruction  hours.  The  FAA 
welcomes  any  comments  on  this  issue. 

There  would  be  no  incremental  costs 
associated  with  this  proposed  rule  since 
the  number  of  instruction  hours 
required  in  a  FIRC  would  be  relaxed. 
The  FAA  has  concluded  that  there 
would  be  no  degradation  of  safety  as 
any  reduction  in  instructional  hours 
would  be  the  result  of  advances  in 
instructional  technology  and  training 
techniques.  The  FAA  believes  that  it  is 
the  content  of  the  FIRC,  not  the  specific 
number  of  hours  of  instruction  in  that 
FIRC,  that  is  important  to  safety. 
Therefore,  the  FAA  has  concluded  that 
the  proposed  rule  is  cost-beneficial. 

International  Trade  Impact  Analysts^ 

This  proposed  rule  would  have  a 
negligible  impact  on  trade  oppiprtunities 
for  U.S.  firms  doing  business  overseas  or 
on  foreign  firms  doing  business  ii^the 
U.S.  The  proposed  rule  primarily  affects 
certificated  flight  instructors,  not 
businesses  involved  in  the  sale  of 
aviation  products  or  services. 

Regulatory  Flexibility  Determination 

The  proposed  rule  would  not  have  a 
significant  economic  impact,  positive  or 
negative,  on  small  entities.  Flight 
instructors,  rather  than  small  entities, 
would  be  affected  by  this  proposed  rule. 
Where  a  flight  instructor  is  also  the  sole 
proprietor  of  a  small  business,  and 
exercises  the  privileges  of  his  or  her 
certificate  in  operations  that  are 
incidental  to  that  business,  the  proposed 
rule  would  have  a  negligible  impact. 


Federalism  Impact 

The  prof>osals  contained  herein  will 
not  have  a  substantial  direct  effect  on 
the  States,  on  the  relationship  between 
the  national  government  and  the  States, 
or  on  the  distribution  of  power  and 
responsibilities  among  the  various 
levels  of  government.  Therefore,  in 
accordance  with  Executive  Order  12612, 
it  is  determined  that  this  amendment 
does  not  have  sufficient  federalism 
implications  to  warrant  preparation  of  a 
Federali.sm  Assessment. 

Conclusion 

This  notice  proposes  to  amend 
§61.197(c)  of  the  FAR  by  permitting 
holders  of  flight  instructor  certificates  to 
renew  their  certificates  by  completing 
an  approved  number  of  hours  of  ground 
or  flight  instruction,  or  both,  in  an 
approved  Right  in.structor  refresher 
course. 

For  the  reasons  distrussed  in  the 
preamble,  and  based  on  the  findings  in 
the  initial  Regulatory  Flexibility 
Determination  and  the  International 
Trade  Impact  Analysis,  the  FAA  has 
determined  that  this  proposed 
regulation  is  not  major  under  Executive 
Order  12291.  In  addition,  the  FAA 
certifies  that  this  proposed  rule  will  not 
have  a  significant  economic  impact, 
positive  or  negative,  on  a  substantial 
number  of  small  entities  under  the 
criteria  of  the  Regulatory  Flexibility  Act. 
This  proposal  is  not  considered 
significant  under  Department  of 
Transportation  Regulatory  Policies  and 
Procedures  (44  FR  11034;  February  26. 
1979).  For  this  reason,  it  has  been 
determined  that  the  expected  economic 
impact  of  the  proposed  amendment  is  so 
minimal  that  a  full  Regulatory 
Evaluation  is  not  warranted. 

List  of  Subiects  in  14  CFR  Part  61 

Flight  instructors. 
The  Proposed  Amendment 

Accordingly,  part  61  of  the  Federal 
Aviation  Regulations  (14  CFR  part  61)  is 
proposed  to  be  amended  as  follows: 

PART  61— CERTIFICATION;  PILOTS 
AND  FUGHT  INSTRUCTORS 

1.  The  authority  citation  for  part  61  is 
revised  to  read  as  follows: 

Authority:  49  II.S.C.  Appendix  1354(a). 
1355.  1421.  1422.  and  1427:  49  II. SC.  106(g|. 

2.  Section  61.197  is  amended  by 
revising  paragraph  (c)  as  follows: 

§  61.197    Renewal  of  flight  instructor 
certificates. 

•        •        *        *        • 

(c)  He  or  she  has  successfully 
completed,  within  90  days  before  the 
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application  for  the  renewal  of  his  or  her     refresher  course  consisting  of  ground  or        Issued  in  Washington.  DC.  on  September 
certificate,  an  approved  flight  instructor     flight  instruction,  or  both.  13.1993. 

ThaaiM  C  Accardi, 

Director,  Flight  Standards  Serrice. 

[FR  Doc  93-22817  Filed  9-16-93: 8:45  am] 
MUMQ  eOOC  4t10-1S-M 
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FEDERAL  COMMUNICATIONS 
COMMISSION 

47  CFR  Part  64 

(CC  Docket  Na  91-141;  FCC  93-^78] 

Expanded  Interconnaction  With  Local 
Telephona  Company  Facilities 

AG€NCY:  Federal  Communications 

Commission. 

ACTION:  Final  rule. 

summary:  In  September  1992.  the 
Commission  adopted  the  Special  Access 
Order,  requiring  Tier  1  local  exchange 
carriers  (LECs),  excluding  NEC.\  pool 
members,  to  offer  expanded 
interconnection  for  special  access  to  all 
interested  parties,  thereby  permitting 
competitors  and  high  volume  users  to 
terminate  their  own  transmission 
facilities  at  LEC  central  offices.  In  the 
Second  Reconsideration  Order,  the 
Commission  reconsidered  de  novo  the 
fresh  look  policy  adopted  in  the  Special 
Access  Order,  clarified  and  expanded  its 
requirements  concerning  the  application 
of  nonrecurring  charges,  modified  the 
requirement  for  tariffing  virtual 
collocation  arrangements,  and  specified 
certain  standards  that  must  be  met  for 
a  connection  charge  rate  structure  to  be 
considered  reasonable.  This  final  rule 
implements  the  Commission's  Second 
Reconsideration  Order. 
DATES:  The  final  rule  is  effective 
November  16,  1993  at  12:01  a.m. 
The  provisions  setting  forth  the 
requirements  for  fresh  look,  and  the 
provisions  setting  forth  the 
requirements  for  nonrecurring  charges, 
must  be  complied  with  October  18. 
1993. 

FOA  FURTHER  MFORMATKM  CONTACT: 
Suzanne  M.  Tetreault.  (202)  632-6374, 
or  Linda  H.  Haller.  (202)  632-1298. 
SUPPLEMENTARY  MF0RMAT10N:  This  is  a 
summary  of  tbe  Commission's  Second 
Memorandum  Opinion  and  Order  on 
Reconsideration,  adopted  August  3. 
1993.  and  released  September  2.  1993. 
The  full  text  of  tbis  decision  is  available 
for  inspection  and  copying  during 
normal  business  hours  in  the  FCC 
Reference  Center  (room  239),  1919  M 
Street.  NW.,  Washington,  DC  20554.  The 
complete  text  of  tbis  decision  may  also 
be  purchased  from  the  Commission's 
copy  contractors.  International 
Transcription  Services.  Inc..  2100  M 
Street,  NW.,  suite  140.  Washington,  DC 
20037,  (202)  857-3800. 

Paperwork  Reduction  Act 

Tbe  Federal  Communications 
Commission  has  submitted  the 
following  information  collection 


requirement  to  OMB  for  review  and 
clearance  under  the  Paperwork 
Reduction  Act  of  1980.  44  U.S.C.  3507. 

Persons  wishing  to  comment  on  this 
information  collection  should  contact 
Jonas  Neihardt,  Office  of  Management 
and  Budget,  room  3225,  New  Executive 
Office  Building,  Washington.  DC  20503. 
(202)  395-4814.  For  further  information, 
contact  Judy  Boley.  Federal 
Communications  Commission.  (202) 
632-7513. 

Please  note:  The  Commission  has 
requested  expedited  review  of  this 
collection  by  October  1,  1993  under  the 
provisions  of  5  CFR  1320.18. 

Title:  Expandfld  Interconnection  with 
Local  TelepSare  Company  Facilities, 
CC  Docket  No.  91-141. 

Action:  New  collection. 

Respondents:  Business  or  other  for- 
profit. 

Frequency  of  response:  One-time 
collec:tion  with  each  required  tariff 
filing. 

Estimated  Annual  Burden:  16 
responses;  15  hours  average  burden  per 
response. 

Needs  and  Uses:  In  the  Second 
Memorandum  Opinion  and  Order  on 
Reconsideration  in  CC  Docket  No.  91- 
141  (released  September  2.  1993),  the 
Commission  reconsidered  de  novo,  and 
adopted  a  modified  version  of,  the 
"fresh  look"  policy  adopted  in  the 
Commission's  Report  and  Order  FCC 
92-440,  57  FR  54323  (11/18/92).  7  FCC 
Red  7369  (1992),  in  that  docket.  The 
September  2  Order  also  clarified  and 
expanded  earlier  Commission 
requirements  concerning  the  neutral 
application  of  nonrecurring  charges, 
modified  the  requirements  for  tariffing 
virtual  collocation  arrangements,  and 
specified  certain  standards  that  must  be 
met  for  a  carrier's  connection  charge 
rate  structure  to  be  considered 
reasonable.  The  Order  requires  local 
exchange  carriers  (LECs)  to  make  tariff 
filings  to  provide  public  notice  of  the 
start  of  the  "fresh  look"  period  at  each 
of  their  offices  where  expanded 
interconnection  is  implemented.  LECs 
must  also  file  tariff  revisions  to 
implement  the  modified  fresh  look 
rules.  LECs  must  make  tariff  revisions  to 
bring  their  tariffs  into  compliance  with 
the  requirements  concerning 
nonrecurring  charges  no  later  than 
October  18, 1993.  LECs  must  revise  their 
connection  charge  tariffs  if  they  do  not 
satisfy  the  standards  set  forth  in  the 
Order.  Finally,  LECs  may  choose  to 
revise  their  virtual  collocation  tariffs  to 
reflect  the  less  extensive  tariffing 
requirements  adopted  on 
reconsideration. 


Summary  of  the  Order 

1.  In  September  1992.  the 
Commission  adopted  an  order  requiring 
Tier  1  local  exchange  carriers  (LECs), 
excluding  NECA  pool  members,  to  offer 
expanded  interconnection  for  special 
access  to  all  interested  parties, 
permitting  competitors  and  high  volume 
users  to  terminate  their  own 
transmission  facilities  at  LEC  central 
offices.!  Eighteen  parties  filed  petitions 
that  together  request  reconsideration  of 
all  significant  aspects  of  that  decision. 
This  Order  reconsidered  only  certain 
particularly  time-sensitive  issues.  Other 
issues  raised  by  the  petitions  for 
reconsideration  will  be  addressed  in  a 
later  order. 

-Fresh  Look" 

2.  In  the  Special  Access  Order,  the 
Commission  adopted  a  limited  "fresh 
look"  policy  that  would  cap  the  charges 
a  LEC  may  impose  on  certain  customers 
who  terminate  long-term  LEC  special 
access  arrangements.  In  the  Second 
Reconsideration  Order,  the  Commission 
found  that  there  was  sufficient  notice  to 
permit  adoption  of  a  fresh  look 
requirement,  and  reexamined  the  fresh 
look  issues  de  novo. 

3.  The  Commission  concluded  that 
there  is  a  need  for  a  limited  fi^sh  look 
opportunity  to  allow  eligible  LEC 
customers  to  assess  the  new  alternatives 
available  in  a  more  competitive  market. 
The  Commission  found  that  adoption  of 
the  fresh  look  policy  set  forth  in  the 
Order  is  a  lawfril  exercise  of  its 
authority  under  sections  201  through 
205  of  the  Communications  Act,  and 
does  not  constitute  an  unlawful 
abrogation  of  contract  or  an  unlawful 
rate  prescription,  as  some  parties 
alleged. 

4.  The  Commission  concluded  that 
only  arrangements  for  terms  of  three 
years  or  longer,  entered  into  on  or  before 
September  17. 1992,  should  be  eligible 
for  the  fresh  look  option.  Fresh  look 
does  not  permit  a  LJEC  to  cancel  a  long- 
term  arrangement  that  a  customer 
wishes  to  continue. 

5.  The  fresh  look  period  will  be 
triggered  when  the  first  expanded 
interconnection  arrangement  is 
operational  in  a  particular  central  office 


>  Expanded  Interconnaction  with  I»cal 
Telephone  Company  Fadlitiei.  Report  and  Order, 
FCC  92-440.  57  FR  54323  (11/18/92).  7  FCC  Red 
7369  (1992)  (Special  Acceu  Order),  appeal  pending 
sub  nom.  Bell  Atlantic  Corp.  v.  FCC,  No.  92-1619 
(DC.  Cir..  filed  November  25. 1992).  On  December 
IB,  1992,  the  Commission  released  a  sua  sponte 
reconsideration  order  reducing  the  number  of 
offices  at  which  the  LECs  must  Initially  Implement 
expanded  interconnection.  Expanded 
Interconnection  with  Local  Telephone  Company 
Facilities.  Memorandum  Opinion  and  Order,  8  FCC 
Red  127  (1992)  (First  Reconsideration  Order). 
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or  other  location.  Expanded  - 
interconnection  is  deemed  operational 
when  an  interconnector  takes  the 
specific  access  expanded 
interconnection  cross-connect  element. 
The  fresh  look  option  will  then  be 
available  for  a  period  of  180  days. 

6.  The  Commission  also  required  that 
LECs  provide  public  notice  of  the 
initiation  of  the  first  look  period  in  each 
central  office  or  location.  LECS  are 
required  to  file  with  the  Commission, 
within  five  business  days  of  the  date  on 
which  the  first  expanded 
interconnection  arrangement  becomes 
operational  in  an  office  or  other 
location,  a  tariff  transmittal  stating  that 
the  fresh  look  period  will  begin  to  run 
as  of  the  date  that  such  notice  is  filed 
with  the  Commission. 

7.  Finally,  if  the  customer  gives  notice 
during  the  180  day  period  that  it  intends 
to  terminate  its  arrangement  with  the 
LEC  in  order  to  take  service  from  an 
interconnector,  the  customer  is  entitled 
to  application  of  a  fresh  look  limit  on 
termination  charges,  even  if  it  does  not 
actually  terminate  service  under  the 
long-term  arrangement  with  the  LEC 
imtil  after  the  180  day  period  has 
expired.  The  interconnector  that  the 
customer  intends  to  take  service  from, 
however,  must  make  a  request  for 
interconnection  during  the  fresh  look 
period.  The  customer  may,  of  course, 
give  notice  that  it  intends  to 
interconnect  directly  with  the  LEC 
under  our  expanded  interconnection 
regulations.  In  addition,  the  customer 
must  actually  terminate  service  under 
its  arrangement  with  the  LEC  within 
ninety  days  after  the  interconnection 
arrangement  is  operational  in  order  to 
be  eligible  for  the  fresh  look  limitation 
on  termination  charges. 

8.  The  Commission  also  established  a 
further  fresh  look  period  for  mixed  use 
facilities  (special  access  facilities  used 
to  carry  both  sp>ecial  access  and 
switched  traffic)  when  the  first  switched 
transport  expanded  interconnection 
arrangement  becomes  operational  at  a 
LEC  location.  This  additional  fresh  look 
period  will  apply  only  to  LEC  mixed  use 
circuits  covered  by  arrangements  of 
three  years  or  more,  entered  into  on  or 
before  September  17, 1992.  This  further 
fresh  look  period  will  be  subject  to  the 
same  terms  as  the  fresh  look  period 
triggered  when  expanded 
interconnection  for  special  access 
becomes  operational. 

9.  The  Commission  did  not  require 
the  LECs  to  eliminate  all  termination 
liabilities  under  fresh  look,  but  required 
that  such  liabilities  be  limited  as 
follows.  Notwithstanding  any 
termination  charges  provided  for  in  the 
applicable  LEC  tariffs,  when  fresh  look 


applies,  the  LEC  may  not  charge  more 
than  the  difference  between  (1)  the 
amount  the  customer  has  already  paid 
and  (2)  any  additional  charges  that  the 
customer  would  have  paid  for  service  if 
the  customer  had  originally  taken  a 
shorter  term  arrangement  corresponding 
to  the  term  actually  used,  plus  interest 
to  be  calculated  at  the  IRS  rate  for  tax 
refunds,  compounded  daily.  Interest 
rates  are  to  be  adjusted  to  reflect 
changes  in  the  IRS  interest  rate  and  will 
apply  to  the  balances  due  imder  the 
recalculation  as  they  would  have 
accrued  over  time.  If  the  actual  term  of 
service  taken  does  not  coincide  exactly 
with  a  service  term  offered  by  the  LEC, 
the  charges  for  the  service  used  are  to 
be  calculated  at  the  rates  applicable  at 
the  time  the  service  term  began,  for  the 
longest  term  commitment  that  the 
customer  would  have  completed.  The 
charge  for  the  period  beyond  that  term 
is  to  be  calculated  pro  rata  at  the  rates 
applicable  to  the  completed  term.  This 
order  only  sets  the  maximum 
termination  Habilities  that  may  be 
imposed,  and  is  not  intended  to  increase 
any  termination  fiabiUties  that  may  be 
below  this  level. 

Nonrecurring  Reconfiguration  Charges 

10.  In  the  Special  Access  Order,  the 
Commission  required  that  LECs  apply 
nonrecurring  reconfigxiration  charges  in 
a  neutral  manner  that  does  not 
differentiate  based  on  whether  the 
customer  chooses  to  use  interconnector 
or  LEC  facilities  for  special  access 
service  unless  there  are  specific, 
identifiable  cost  differences.  The 
Commission  expanded  upon  that 
requirement  in  the  Second 
Reconsideration  Order.  The 
Commission  ordered  that,  first,  in  order 
to  ensure  just,  reasonable,  and 
nondiscriminatory  rates,  all 
nonrecurring  charges  applicable  to 
customers  shifting  to  an 
interconnector's  services  are  to  be  set  no 
higher  than  cost-based  levels.  Such 
charges  are  to  reflect  only  the  costs 
incurred  for  the  particular  type  of 
reconfiguration  being  implemented.  In 
addition,  the  difference  between  the 
charges  applicable  when  a  customer 
shifts  to  an  interconnector's  services 
and  those  applicable  when  a  customer 
reconfigures  its  service  with  the  LEC 
must  be  cost-based.  Thus,  if  a  LEC 
waives  nonrecurring  reconfiguration 
charges  for  LEC  special  access  or 
transport  services,  it  must  not  charge 
customers  who  reconfigure  in  order  to 
take  service  pursuant  to  an  expanded 
interconnection  arrangement  more  than 
an  amount  reflecting  the  difference 
between  the  costs  of  the  two  different 
types  of  reconfigurations. 


11.  In  order  to  implement  these 
principles,  the  Commission  made  the 
following  change  in  the  application  of 
its  price  cap  rules.  For  those 
nonrecurring  charges  that  apply  to  the 
reconfiguration  or  rearrangement  of 
special  access  services,  the  presumption 
of  lawfulness  generally  accorded  to 
within-band,  within-cap  rates  under  our 
price  cap  rules  will  not  apply.  The  LECs 
are  to  fife  tariff  revisions  implementing 
these  standards  as  soon  as  possible,  but 
in  no  event  later  than  October  18, 1993.* 

Virtual  Collocation 

12.  In  the  Special  Access  Order,  the 
Commission  required  LECs  to  make 
virtual  collocation  generally  available  in 
their  tariffs  throughout  any  study  area  in 
which  they  had  negotiated  an 
individual  virtual  collocation 
arrangement  with  an  interconnector  or 
provided  intrastate  virtual  collocation. 
In  the  Special  Access  First 
Reconsideration  Order,  the  Commission 
narrowed  the  scope  of  that  requirement 
to  require  that  virtual  collocation  be 
tariffed  initially  only  in  the  subset  of 
LEC  facilities  designated  for 
implementation  of  expanded 
interconnection. 

13.  In  the  Second  Reconsideration 
order,  the  Commission  concluded  that  if 
a  LEC  negotiates  an  individual  interstate 
special  access  virtual  collocation 
arrangement  with  an  interconnector,  it 
need  not  make  that  virtual  collocation 
arrangement  generally  available  in  the 
full  subset  of  LEC  locations  designated 
for  collocation  in  the  study  area. 
Instead,  the  LEC  only  must  make  the 
arrangement  available  to  other  parties  in 
the  actual  LEC  location  involved.  In 
addition,  if  a  LEC  offers  an  intrastate 
virtual  collocation  arrangement,  it  need 
not  file  an  interstate  tariff  offering 
virtual  collocation  in  the  full  subset  of 
LEC  locations  designated  for  collocation 
in  the  study  area.  Instead,  it  can  offer 
virtual  collocation  but  rather  only  in  the 
actual  LEC  locations  in  which  it  offered 
the  intrastate  arrangement. 

14.  These  virtual  collocation 
requirements  do  not  affect  the  obligation 
of  a  LEC  to  tariff  interstate  virtual 
collocation  where  it  has  been  granted  an 
exemption  trom  the  physical  collocation 
tariffing  requirement.  Therefore,  when  a 
LEC  has  been  granted  a  space  exemption 
in  a  specific  location,  the  LEC  must  file 
a  virtual  collocation  tariff  for  that 
location.  In  addition,  a  LEC  that  has 
been  granted  an  exemption  based  on 
state  action  must  file  an  interstate 


>Thi(  UrifT  Cling  dale  is  subtect  to  the 
Commission  obtaining  expedited  approval  from  the 
Oflice  of  Management  and  Budget  (OMB)  punuant 
to  the  Paperwork  Reduction  Act  44  U.S.C  3S01 .  et 
seq. 
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virtual  collocation  tariH'  for  special 
access  covering  all  of  the  exempt  LEC 
locations  in  the  subset  of  offices 
designated  for  collocation.  Thus,  this 
rule  does  not  apply  to  virtual 
collocation  offerings  made  in  lieu  of 
physical  collocation  under  the 
exemptions  for  lack  of  space  or  state 
action.  As  a  result,  in  the  case  of  a  LEC 
central  office  covered  by  the  state 
exemption  where  the  LEC  also  has  a 
separate  individually  negotiated  special 
access  virtual  collocation  arrangement, 
the  LEC  must  file  a  general  interstate 
virtual  collocation  tarifT  pursuant  to  the 
state  exemption,  as  well  as  tariff  the 
individually  negotiated  virtual 
collocation  arrangement. 

Connection  Charge  Rate  Structure 

15.  In  the  Special  Access  Order,  the 
Commission  did  not  impose  detailed 
rate  structure  requirements,  but  allowed 
the  LECs  to  establish  reasonable 
disaggregated  rate  subelements  for 
connection  charges  for  expanded 
interconnection,  except  that  it  required 
the  LECs  to  establish  a  cross-connect 
element  that  applies  uniformly  to  both 
physical  and  virtual  collocation.  The 
Commission  in  the  Second 
Reconsideration  Order  specified  certain 
standards  that  must  be  met  in  order  for 
a  rate  structure  to  be  considered 
reasonable.  First,  the  rate  structures 
used  by  each  LEC  are  to  reflect  cost 
causation  principles,  i.e.,  the  manner  in 
which  costs  are  incurred  in  providing 
expanded  intercoimection  services.  In 
addition,  the  LECs  are  to  unbundle  their 
rate  structures,  in  order  to  ensure  that 


interconnectors  are  not  forced  to  pay  for 
services  that  they  do  not  need. 

Ordering  Clauses 

16.  Accordingly,  it  is  ordered. 
pursuant  to  authority  contained  in 
sections  1.  4,  201-205.  and  214  of  the 
Communications  Act  of  1934.  as 
amended,  47  U.S.C.  151,  154,  201-205, 
and  214,  that  part  64  of  the 
Commission's  Rules  are  amended  as  set 
forth  in  the  Amendatory  text. 

17.  It  is  further  ordered.  That  the  rules 
and  requirements  set  forth  herein  are 
adopted. 

18.  It  is  further  ordered.  That  the 
petitions  for  reconsideration  and 
clarification  of  the  Special  Access  Order 
are  granted  to  the  extent  discussed 
herein. 

19.  It  is  further  ordered.  That  the 
Petition  of  MPS  Communications 
Company,  Inc.  for  Expedited  Decision  of 
"Fresh  Look"  Issues  is  denied. 

20.  It  is  further  ordered.  That  except 
as  specifically  noted  below,  the  policies, 
rules,  and  requirements  adopted  herein 
shall  be  effective  sixty  days  after 
publication  in  the  Federal  Register. 

21.  ft  is  further  ordered.  That  the 
provisions  setting  forth  the 
requirements  for  fresh  look,  and  the 
provisions  setting  forth  the 
requirements  for  nonrecurring 
reconfiguration  charges,  shall  be 
effective  thirty  days  after  publication  of 
this  Order  in  the  Federal  Register.^ 


List  of  Subjects  in  47  CFR  Part  64 

Communications  common  carriers. 
Telephone. 

Federal  Communications  Commission. 
William  F.  Caton. 
Acting  Secretary. 

Amendatory  Text 

Fart  64  of  title  47  of  the  Code  of 
Federal  Regulations  is  amended  as 
follows: 

PART  64— MISCELLANEOUS  RULES 
RELATING  TO  COMMON  CARRIERS 

1.  The  authority  citation  for  part  64 
continues  to  read  as  follows: 

Authority:  Section  4.  48  Stat.  1066.  as 
amended:  47  U.S.C  154,  unless  otherwise 
noted.  Interpret  or  apply  sees.  201.  218.  225. 
48  Stat.  1070.  as  amended.  1077;  47  U.S.C. 
201.  218,  225  unless  otherwise  noted. 

2.  Section  64.1401  is  amended  by 
revising  the  introductory  text  of 
paragraph  (c)  to  read  as  follows: 

$64.1401    Expanded  interconnection. 


(c)  In  addition  to  the  obligations 
imposed  by  paragraph  (b)  of  this 
section,  the  local  exchange  carriers 
specified  in  paragraph  (a)  of  this  section 
shall  offer  expanded  interconnection  for 
interstate  special  access  through  virtual 
collocation  in  a  local  exchange  carrier 
location  in  which: 


'This  effective  dale  it  subiect  to  OMB  approval 
pursuant  to  the  Paperwork  Reduction  Act  of  1980. 
44US.C.  3S0i.e<ce<i. 
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FEDERAL  COMMUNICATIONS 
COMMISSION 

47  CFR  Parte  61, 64. 65.  and  69 
[CC  DockM  Na  11-141;  FCC  93-379] 

Expanded  Interconnection  With  Local 
Telephone  Company  FacUltlee 

AGENCY:  Federal  Communications 

Commission. 

ACTION:  Final  rule. 

SUMMARY:  The  Commission  is  requiring 
Tier  1  local  exchange  carriers  (LECs). 
except  NECA  pool  members,  to  provide 
expanded  interconnection  for  switched 
transport  to  all  interested  parties.  This 
will  permit  competitive  access 
providers,  interexchange  carriers,  and 
interested  users  to  terminate  their  own 
switched  access  transmission  facilities 
at  LEG  locations,  including  central 
offices,  serving  wire  centers,  tandem 
switches,  and  certain  remote  nodes. 
LECs  must  tariff  expanded 
interconnection  for  switched  transport 
through  physical  collocation,  although 
the  parties  remain  free  to  negotiate 
satisfactory  virtual  collocation 
arrangements.  In  conjunction  with  these 
measures,  the  Commission  grants  Tier  1 
LECs  additional  switched  transport 
pricing  flexibility  in  the  form  of  zone 
density  pricing,  and  volume  and  term 
discounts. 

0ATE8:  The  final  rules  are  effective 
November  16,  1993,  at  12:02  a.m. 

The  provisions  requiring 
interconnecton  that  vriah  the  November 
18,  1993  LEG  tariff  filings  to  include 
LEC  locations  in  addition  to  those 
already  designated  for  collocation  in  the 
Special  Access  proceeding  to  request 
those  locations  by  October  18, 1993 
must  be  complied  with  October  18, 
1993. 

FOA  FURTHER  MFORMATtON  CONTACT: 
Suzanne  M.  Tetreault,  (202)  632-6374. 
or  Linda  H.  Haller,  (202)  632-1298. 
SUPPLEMENTARY  MFORMATKW:  This  is  a 
summary  of  the  Commission's  Second 
Report  and  Order  and  Third  Notice  of 
Proposed  Rulemaking » in  CC  Docket 
No.  91-141,  adopted  August  3, 1993, 
and  released  September  2. 1993.  The 
full  text  of  this  decision  is  available  for 
inspection  and  copying  during  normal 
business  hours  in  the  FCC  Reference 
Center  (room  239),  1919  M  Street,  NW.. 
Washington,  DC  20554.  The  complete 
text  of  this  decision  may  also  be 
purchased  h-om  the  Commission's  copy 
contractors.  International  Transcription 
Ser\ices,  Inc.,  2100  M  Street,  NW.,  suite 


<  ThU  siunmary  addraMes  only  the  Report  and 
Order.  A  separate  lununary  of  the  Notice  of 
PropoMd  Ruiemaking  will  be  publiihad. 


140,  Washua^on.  DC  20037,  (202)  857- 
3800. 

Paperwork  Reduction  Act 

Public  reporting  burden  for  the 
collection  of  information  is  eetimatad  to 
average  125  hours  per  response, 
including  the  time  for  reviewing 
instructions,  searching  existing  data 
sources,  gathering  and  maintaining  the 
data  needed,  and  completing  and 
reviewing  the  collection  of  information. 
Send  comments  regarding  this  burden 
estimate  or  any  other  aspect  of  this 
collection  of  information,  including 
suggestions  for  reducing  the  burden,  to 
the  Federal  Communications 
Commission,  Records  Management 
Division,  Paperwork  Reduction  Project. 
Washington,  DC  20554  and  to  the  Office 
of  Management  and  Budget,  Paperwork 
Reduction  Project,  Washington,  DC 
20503. 

Summary  of  the  Order 

1.  The  Commission  concluded  that 
expanded  interconnection  for  the 
provision  of  interstate  switched 
transport  service  will  produce 
substantial  public  interest  benefits  that 
outweigh  prospective  drawbacks.  The 
Commission  found  that  enhanced 
competition  in  the  interstate  access 
market  should  increase  access 
providers'  incentives  for  efficiency  and 
encourage  deployment  of  advanced 
technologies  facilitating  new  and 
iiuiovative  services.  It  also  concluded 
that  expanded  interconnection  should 
provide  additional  service  choices  to 
access  customers  that  value  redundancy 
and  route  diversity.  In  addition,  it 
should  increase  access  providers' 
responsiveness  to  customers  in  the 
provision  of  current  services.  The 
Commission  therefore  required  Tier  1 
local  exchange  carriers  (L£Cs).  other 
than  NECA  pool  members,  to  implement 
expanded  interconnection  for  switched 
transport  as  described  below.  The 
interconnection  policies  and 
requirements  for  special  access,  as  well 
as  the  LEC  pricing  requirements  for 
special  access  expanded 
interconnection,  apply  to  switched 
transport  expanded  interconnection 
except  as  indicated  to  the  contrary  in 
this  Order. 

2.  The  Commission  required  LECs  to 
file  tariffs  for  interstate  switched 
transport  expanded  interconnection  on 
November  18, 1993,  with  a  scheduled 
effective  date  of  February  15,  1994.  The 
prohibition  on  interconnectors'  use  of 
interstate  special  access  expanded 
interconnection  offerings  to  coiwect 
their  transmission  facilities  with  the 
LECs  interstate  switched  services 
(ratcheting]  will  be  eliminated  when 


LEC  tariffs  offering  expanded 
interconnection  for  switched  transport 
become  effective. 

Interconnection  Architecture 

3.  The  Commission  required  the  LECs 
subject  to  the  Order  to  make  physical 
collocation  available  to  all  interested 
parties  subject  to  two  limited 
exceptions.  The  LECs  must  offer 
expanded  interconnection  for  switched 
transport  through  physical  collocation 
at  all  locations  included  in  the  subset  of 
offices  subject  to  expanded 
interconnection,  except  for  locations 
covered  by  a  space  or  state  decision 
exemption.  The  LEC  must  file  a  virtual 
collocation  tariff  that  covers  the 
locations  (within  the  subset)  that  are 
exempt  from  the  physical  collocation 
requirement. 

4.  The  Commission  also  will  apply 
the  same  standards  for  special  access 
virtual  collocation  to  expanded 
interconnection  for  interstate  switched 
transport.  Interconnectors  using  virtual 
collocation  arrangements  for  switched 
transport  are  permitted  to  designate  the 
LEC  transmission  equipment  dedicated 
to  their  use,  as  well  as  monitor  and 
control  their  circuits  terminating  in  LEC 
facilities.  Interconnector-designated 
equipment  used  for  switched  transport 
must  meet  applicable  fire  and  safety 
codes,  and  interconnectors  must  bear 
any  additional  costs  reasonably  incurred 
by  the  LECs  as  a  result  of  the 
interconnector's  choice  of  equipment.  In 
providing  virtual  collocation  for 
switched  transport,  LECs  must  install, 
maintain,  and  repair  interconnector 
equipment  under  the  same  time 
intervals  and  with  the  same  failure  rates 
that  apply  to  the  performance  of  similar 
functions  for  comparable  LEC 
equipment. 

5.  To  provide  a  foundation  for 
evaluating  possible  complaints,  LECs 
must  keep  records  and  file  reports 
annually  with  the  Common  Carrier 
Bureau  on  the  installation,  maintenance, 
and  repair  times  for  comparable  LEC 
and  interconnector  equipment  and 
circuits.  The  Commission  expects  LECs 
and  interconnectors  to  carefully 
consider  the  Network  Reliability 
Council's  recommendations  to  the 
industry,  as  well  as  comply  with  any 
subsequent  Commission  rules  on 
network  reliability,  so  that  both 
interconnectors  and  LECs  take  necessary 
steps  to  safeguard  network  reliability. 

6.  The  two  grounds  for  exemption 
from  the  physical  collocation 
requirement  that  the  Commission 
authorized  in  the  Special  Access  Order 
(lack  of  physical  space  and  state 
adoption  of  an  order  favoring  virtual 
collocation  or  allowing  LECs  to  choose 
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between  virtual  and  physical 
collocation  for  intrastate  special  access 
expanded  interconnection)  shall  apply 
to  switched  transport  as  well.  The  LEG 
locations  for  which  the  Commi.ssion  has 
granted  exemptions  from  the  physical 
collocation  requirement  based  on  space 
considerations  automatically  will  be 
exempt  from  the  physical  collocation 
tariffing  requirement  for  the  provision  of 
expanded  interconnection  for  interstate 
switched  transport.  Thus,  an  LEG  will 
not  have  to  file  physical  collocation 
tariffs  for  offices  where  the  LEG  already 
has  been  granted  a  space  exemption.  If 
other  central  offices,  serving  wire 
centers,  remote  nodes,  or  tandem  offices 
not  covered  by  the  existing  exemption 
orders  lack  adequate  space  for  physical 
collocation.  LECs  must  request  a  space 
exemption  for  the  applicable  location. 
The  L£C,  however,  must  file  a  virtual 
collocation  tariff  for  any  location  that  is 
granted  a  space  exemption.  LEGs  for 
which  the  Commission  granted 
exemption  requests  based  on  state 
regulation  in  the  special  access 
proceeding  will  be  exempt  from  the 
physical  collocation  requirement  for 
switched  transport  expanded 
interconnection  to  the  extent  of  the 
exemption  for  special  access.  There  will 
not  be  a  second  opportunity  for  state 
regulatory  action  qualifying  LEGs  for  the 
state  exemption. 

7.  In  addition  to  the  requirement  that 
LECs  generally  tariff  virtual  collocation 
for  offices  exempt  from  the  physical 
collocation  requirement,  there  are  two 
situations  in  which  LECs  must  offer 
virtual  collocation.  First,  as  with  special 
access,  LECs  may  negotiate  virtual 
collocation  arrangements  with 
interested  parties  regardless  of  whether 
the  LEG'S  general  expanded 
interconnection  tariff  is  for  physical 
collocation,  or  for  virtual  collocation 
pursuant  to  a  state  exemption.  As  is  the 
case  with  special  access,  pursuant  to  the 
Second  Reconsideration  Order  adopted 
today,  if  an  LEG  negotiates  a  switched 
transport  virtual  collocation 
arrangement  with  an  interconnector,  it 
must  make  that  virtual  collocation 
arrangement  available  to  othet  parties  in 
the  actual  LEG  location  involved.  The 
LEG.  however,  need  not  make  that 
virtual  collocation  arrangement 
available  in  the  entire  subset  of  offices 
where  expanded  interconnection  is 
being  implemented. 

8.  Furtnermore,  if  an  LEC  offers  an 
intrastate  virtual  collocation 
arrangement,  it  must  file  interstate 
tariffs  offering  virtual  collocation  in  the 
actual  LEC  locations  in  which  it  offers 
the  intrastate  arrangement.  Under  these 
circumstances,  the  LEC  need  not  make 
virtual  collocation  available  in  the  full 


subset  of  LEC  locations  designated  for 
implementation  of  ex{>anded 
interconnection. 

9.  These  virtual  collocation 
requirements  do  not  affect  the  obligation 
of  an  LEC  to  tari  ff  interstate  virtual 
collocation  when  it  has  been  granted  an 
exemption  from  the  physical  collocation 
tariffing  requirement.  Therefore,  when 
an  LEC  has  been  granted  a  space 
exemption  in  a  specific  location,  the 
LEG  must  file  a  virtual  collocation  tariff 
for  that  location.  In  addition,  an  LEG 
that  has  been  granted  an  exemption 
based  on  state  action  must  file  an 
interstate  virtual  collocation  tariff  for 
switched  transport  covering  all  of  the 
exempt  LEC  locations  in  the  subset  of 
offices  designated  for  collocation.  In  the 
case  of  an  LEG  central  office  in  an 
exempt  state  where  the  LEG  also  has  an 
individually  negotiated  interstate 
switched  transport  virtual  collocation 
arrangement,  the  LEC  must  file  a  general 
interstate  virtual  collocation  tariff  in 
conjunction  with  the  state  exemption,  as 
well  as  the  individually  negotiated 
virtual  collocation  tariff. 

Availability  of  Expanded 
Interconnection 

10.  Only  Tier  1  LECs,  other  than 
NECA  pool  members,  are  required  to 
provide  expanded  interconnection  for 
interstate  switched  transport.  If  an 
exchange  in  which  interstate  expanded 
interconnection  is  offered  is  sold  by  a 
Tier  1  LEG  to  a  Tier  2  LEC,  the  Tier  2 
LEC  must  honor  the  arrangement  and 
accept  new  expanded  interconnection 
customers  in  that  office. 

11.  LECs  must  offer  expanded 
interconnection  for  switched  transport 
to  all  interested  parties  that  wish  to 
terminate  their  own  switched  transport 
access  transmission  facilities  at  LEC 
premises,  including  competitive  access 
providers  (CAPs),  interexchange  carriers 
(IXCs),  and  end  users.  LECs  must 
provide  expanded  interconnection  for 
switched  transport  to  AT&T  and  other 
parties  already  located  in  buildings 
containing  an  LEC  central  office  under 
the  same  terms  and  conditions 
established  for  such  parties  in  the 
Special  Access  Order.  CAPs  and  other 
interconnectors  will  not  at  this  time  be 
required  to  provide  reciprocal  expanded 
interconnection  for  interstate  switched 
transport. 

Standards  for  Interconnection 
Arrangements 

12.  The  Commission  required  LECs  to 
allocate  central  office  space  on  a  first- 
come,  first-served  basis.  In  addition, 
LECs  must  provide  virtual  collocation 
when  space  for  physical  collocation  is 
exhausted.  LECs  are  permitted  to 


include  in  their  tariffs  reasonable 
restrictions  on  warehousing  of  unused 
space  by  interconnectors. 

13.  LEGs  subject  to  this  Order  must 
provide  expanded  interconnection  for 
switched  transport  in  central  offices  and 
serving  wire  centers  identified  below.  In 
the  Special  Access  Order,  the 
Commission  originally  required  LECs  to 
provide  expanded  interconnection  for 
special  access  in  all  central  offices  and 
serving  wire  centers  (SWCs).  On 
reconsideration,  however,  the 
Commission  reduced  the  requirement  to 
a  subset  of  offices  designated  jointly  by 
LECs  and  interconnectors. ^  The 
Commission  required  LEGs  to  offer 
expanded  interconnection  for  switched 
transport  in  the  same  LEG  locations  in 
which  special  access  expanded 
interconnection  has  been  tariffed  as  of 
the  date  that  the  switched  transport 
expanded  interconnection  tarifb  are 
filed. 

14.  Interconnectors  that  wish  the  LEC 
tariffs  filed  November  18, 1993  to  offer 
expanded  interconnection  for  switched 
transport  at  LEC  locations  in  addition  to 
those  already  designated  for  collocation 
in  the  special  access  proceeding  must 
request  those  locations  by  October  18, 
1993.  These  requests  should  be  limited 
to  locations  at  which  interconnectors 
intend  to  seek  interconnection  within 
the  twelve  months  following  the 
effectiveness  of  the  expanded 
interconnection  tariffs  for  switched 
transport.  Interconnectors  also  may 
request  expanded  interconnection  at 
additional  LEC  locations  between 
October  18, 1993  and  FebruaiY  15, 1994. 

15.  LECs  must  file  any  tariff  revisions 
necessary  to  respond  to  these  requests 
45  days  after  receipt  of  such  a  request, 
effective  on  45  days  notice.  Requests 
received  after  October  18, 1993.  but  on 
or  before  November  18, 1993,  shall  be 
deemed  to  have  l)een  made  on 
November  18. 1993.  As  a  result,  tariff 
revisions  responding  to  any  requests 
received  during  this  period  will  not 
become  effective  before  February  15, 
1994  (the  date  that  expanded 
interconnection  will  be  available  in  the 
LEC  locations  included  in  the  November 
18, 1993  filing).  If  the  notice  period  for 
the  November  18, 1993  switcned 
transport  expanded  interconnection 
tariff  filing  is  extended  to  120  days,  the 
notice  period  for  the  tariff  revisions 
covering  additional  offices  shall  also  be 
extended  for  a  comparable  period.  LECs 
also  must  include  in  their  November  18, 
1993  tariffs  a  procedure  for  adding  LEG 
locations  where  expanded 
interconnection  will  be  offered  in 
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response  to  bona  fide  requests  from 
interconaectors  received  after  the  initial 
expanded  interconnection  tarifls 
become  eRiactive.  The  tarifis  must 
provide  that  tariff  revisions  adding  LEC 
locations  will  be  filed  within  45  d^ys  of 
receipt  of  a  bona  fide  request,  to  be 
effective  upon  45  days  notice.  At  no 
time  are  LECs  permittad  to  assess  a 
nonrecurring  cnarge  upon 
interconoectors  that  submit  bona  fide 
requests  for  additional  locations  to 
cover  the  coats  of  surveying  those 
locations  for  space  availabilitv. 

16.  LEXIs  must  tariff  expanoed 
interconnection  for  switcned  transport 
at  all  tandems  housed  in  buildings 
containing  LEC  end  offices  or  SWCs 
where  expanded  interconnection 
already  haa  been  tariffed.  In  additioa. 
LEC*  must  provide  expanded 
intercMinection  for  switched  transport 
in  all  other  tandem  offices  (e.g..  stand- 
alone tandems  or  tandems  collocated 
with  LEC  central  offices  or  SWCs  where 
expended  interconnection  has  not  been 
tariffed)  upon  a  bona  fide  request  The 
procediiree  set  forth  above  for  central 
offices  and  SWCs  will  apply  to  the 
tariffing  of  expended  interconnection  in 
tandem  offices  in  reepoose  to  bona  fide 
requests. 

17.  Upon  a  bona  fide  request.  LECs 
must  provide  expanded  intercormection 
at  remote  nodes/switchee  that  serve  as 
rating  points  for  switched  transport  and 
that  have  the  necessary  space  and 
technical  capebilitiee.  Interconnectors 
requecting  expanded  interconnection  at 
remotes,  and  LECs  that  provide  it.  must 
follow  the  procedures  set  forth  above  for 
central  offices  and  SWCs.  The  LEC 
requirement  to  provide  expanded 
intarcoonectioo  applies  only  to  remote 
nodes/switches  that  can  route  outgoing 
intarexcfaange  access  traffic  to 
interconnectors  and  in  which 
interconnectors  can  route  terminating 
traffic  to  the  LECs.  LECs  are  not 
required  to  enhance  remote  nodes/ 
switches  or  to  build  additional  space  to 
accommodate  interconnection  at  theee 
locations. 

18.  The  CommiaeioQ  required  LECs  to 
provide  an  interconnection  point  or 
points  aa  doae  as  leaeonably  possible  to 
the  LEC  location  (i.e..  central  office. 
SWC,  tandeea,  or  remote  node).  The 
interconnection  points  must  be  the  same 
points  for  both  switched  and  special 
acoaae.  In  addition,  intafcoanection 
points  must  be  pfafjrtically  accaasible  by 
txjifa  the  LEC  end  intarconnedots  or 
noodisciiminatory  tanns.  In  the  Special 
Access  Order,  the  Comaiiseian  requited 
LECs  to  pravide  at  least  two  aapanle 
points  of  entry  to  LEC  tadlltles  for 
purpoeaa  oseomattnao  islafcaBBectieQ 
whenever  there  era  at  leaat  two  entry 


points  for  LEC  cable.  After  reviewing 
LEC  tariff  filings,  however,  in  the 
Special  Access  Tariff  Order,  the 
Common  Carrier  Bureau  concluded  that 
the  original  Special  Access  Order  does 
not  address  instances  where  there  are 
two  or  more  LEC  entry  points  but  all  but 
one  are  a  capacity.  Tba  Bureau  found 
that  in  that  situation,  it  would  be 
unreasonable  to  require  the  LEC  to 
rearrange  its  bcilities  to  permit  an 
interconnector  access  to  two  entry 
points  until  this  isaue  is  reviewed  on 
reconsideration.  The  Commission  found 
that  the  entry  point  standard  for 
switched  transport  should  be  treeted  the 
same  as  that  for  special  access  pending 
reconsideration  of  this  issue  in  the 
special  access  portion  of  this 
proceeding.  Therefore,  the  Commission 
promulgated  the  same  rule  for  svntched 
transport  expanded  interconnection  as 
for  special  access,  but  the  Commission 
waivee  the  application  of  that  rule 
pending  reconsideration  of  the  special 
acceee  order  on  this  issue.  Accordingly, 
pending  such  reconsideration.  LECs 
must  provide  at  least  two  separate 
points  of  entry  to  LEC  facilities  for 
purposes  of  expanded  interconnection 
whenever  there  are  at  least  two  entry 
points  for  LEC  cable,  unless  all  but  one 
of  the  LEC  entry  points  are  filled  to 
capacity,  in  which  case  an 
interconnector  would  be  entitled  to  only 
one  entry  point.  Following 
reconsideration  of  the  two-entry  point 
standard  for  spedel  access  expanded 
interconnection.  LECs  will  be  subject  to 
the  same  role  for  switched  transport 
expanded  interconnection  as  that 
prescribed  in  the  special  access 
reconsideration  order.  Even  if  a  LEC  has 
more  then  two  entry  points  for  its  own 
cable.  It  doea  not  have  to  offsr  more 
than  two  points  of  entry  to 
interconnectors. 

19.  The  Commission  limited 
expanded  interconnection  tot  switched 
transport  to  transmission  equipment. 
LECs  are  not  required  to  provide 
collocation  for  enhanced  servicee. 
customer  premises,  or  other  non- 
transmission  equipment.  LECs  will  not 
be  required  to  allow  interconnectors  to 
collocate  switches  in  LEC  locations. 

2a  In  the  Special  Acceae  Order,  the 
Commission  required  LECs  to  provide. 
where  leesonably  faasible.  special 
access  expanded  interconnection  for 
microwave  facilities.  After  reviewing 
LEC  tariff  filings,  however,  in  the 
Special  Access  Tariff  Order,  the 
Common  Carrier  Bureau  concluded  that 
microwave  Interconnection  ie 
sufficiently  intercomiector^pedfic  to 
warrant  tarifBi^  of  microwave 
expanded  intorconneGtioo  Ear  special 
acoeaa  OR  an  individual  case  beeie  nCB) 


in  response  to  bona  fide  requests  and 
granted  a  blanket  waiver  of  the  tariffing 
requirements  for  microwave  collocation 
contained  in  the  Special  Access  Order, 
pending  reconsideration.  The 
Conunission  found  that  microwave 
interconnection  for  switched  transpoil 
should  be  treated  the  same  as  that  for 
special  access  pending  reconsideration 
of  the  microwave  issue  in  the  special 
access  portion  of  the  proceeding. 
Therefore,  while  special  access 
reconsideration  is  pending  on  this  issue. 
LECs  must  provide  in  their  tariffs  that 
they  will  establish  ICB  arrangements  in 
response  to  bona  fide  requests.  Any  ICB 
arrangements  for  microwave 
interconnection  must  be  tariffed,  and 
made  available  to  others  at  that  LEC 
location.  Once  a  LEC  has  multiple 
customers  for  microwave 
interconnection  at  a  LEC  location,  it 
must  revise  its  tariff  to  make  a  generic 
offering  for  that  location.  Following 
reconsideration.  LECs  will  be  required 
to  tariff  expanded  interconnection  for 
switched  transport  for  microwave 
facilities  in  the  same  manner  prescribed 
for  special  access. 

21.  LECs  are  not  required  to  provide 
expanded  interconnection  for  switched 
transport  for  non-fiber  optic  cable 
facilities  (e.g..  coaxial  cable). 
Interconnection  of  non-fiber  optic  cable 
facilities  should  be  permitted  only  upon 
Common  Carrier  Bureau  approval  of  a 
showing  that  such  interconnection 
would  serve  the  public  interest  in  a 
particular  case. 

Expanded  Interconnection  Pricing  and 
Rate  Structure 

22.  The  Commission  adopted  the 
same  basic  rate  structure  rules  for 
expanded  interconnection  for  transport 
that  it  adopted  in  the  Special  Access 
Order,  subject  to  the  modifications 
adopted  in  the  Special  Access  Second 
Reconsideration  Order.  Thus, 
connection  chains  (including  the  cross- 
connect  element)  for  switched  transport 
expanded  interconnection  services  will 
not  be  formally  unbuiHlled  from 
transmission  charges.  Insteed.  the  LECs 
are  to  establish  new  connection  diarge 
elements  for  switched  transport 
expanded  interconnection.  The 
Commission  required  thet  the  same 
basic  rate  structure  be  used  for  both 
switched  transport  and  special  access 
expanded  interconnection. 

23.  Many  of  the  connection  charge 
elements  that  the  LECs  heve  creeted  for 
special  access  expanded 
interconnection  also  should  be 
appropriate  for  switdMd  transport 
expanded  interconnection 
arrangementa,  because  the  aame  LEC 
functionalillee  are  ased.  In  such  ( 
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the  LECs  should  use  a  single  rate 
element  for  both  special  access  and 
switched  transport  expanded 
interconnection.  To  the  extent  that  new 
connection  charges  must  be  created  to 
reflect  additional  LEC  services  involved 
in  providing  switched  transport 
expanded  interconnection,  the  LECs 
should  create  additional  rate  elements. 

24.  In  addition,  in  the  Special  Access 
Second  Reconsideration  Order,  the 
Commission  specified  certain  standards 
that  must  be  met  in  order  for  an 
expanded  interconnection  rate  structure 
to  be  considered  reasonable.  Those 
standards  will  be  appUed  to  expanded 
interconnection  for  switched  transport 
as  well.  Thus,  the  rate  structure  for 
expanded  interconnection  for  switched 
transport  must  reflect  cost  causation 
principles,  i.e.,  the  manner  in  which 
costs  are  incurred,  in  providing 
expanded  interconnection  services.  The 
LECs  are  also  to  unbundle  their  rate 
structures  so  that  interconnectors  can 
purchase  only  those  services  that  they 
need. 

25.  The  Commission  adopted  the 
same  rules  for  estabUshing  initial 
connection  charge  rate  levels  that  it 
adopted  in  the  Special  Access  Order. 
Thus,  the  Commission  required  the 
LECs  to  develop  and  justify  consistent 
methodologies  for  deriving  the  direct 
cost  of  providing  similar  types  of 
offerings,  including  expanded 
interconnection  services  covered  by  the 
connection  charge  elements.  It  also 
required  the  LECs  to  justify  any 
deviations  from  uniform  overhead 
loadings  that  they  propose  for  pricing 
connection  charges,  although  it  did  not 
specify  a  particular  methodology  in 
advance.  Under  this  approach,  if  a  LEC 
proposes  to  price  connection  charges  to 
reflect  fully  distributed  overhead 
loadings,  we  will  compare  such 
loadings  to  the  overhead  loadings  used 
for  other  services  and  require 
justification  for  any  differences. 

26.  Diff^ences  in  connection  charges 
as  between  special  and  switched 
transport  expanded  interconnection 
must  M  cost-justified.  Differences  in 
CrossConnect  charges  based  on  whether 
interconnected  services  are  connected  at 
end  offices,  SWCs,  or  tandem  offices 
must  also  be  cost-justified.  Where  cost 
differences  are  minimal,  however,  the 
LEC  vrill  have  the  option  to  use 
averaged  pricing,  for  the  sake  of 
simplicity.  We  also  require  that  LECs 
must  have  a  cost  justification  for  any 
connection  diarges  that  vary  based  on 
the  nimiber  or  type  of  interconnected 
circuits. 

27.  When  the  sune  fiadUties  are  used 
to  provide  expanded  interconnection  for 
ho\h  spedal  and  switched  access,  such 


that  the  LEC  incurs  no  additional  costs, 
the  LEC  may  impose  only  one  charge  for 
the  use  of  those  faciUties.  To  the  extent 
that  additional  facilities  or  services  are 
involved,  however,  the  interccxinector 
may  be  charged  for  additional 
connection  charge  s\ibelements. 

28.  The  Commission  will  exclude 
changes  in  connection  charges  from 
price  cap  review,  at  least  for  an  initial 
period.  It  designated  expanded 
interconnection  for  switched  transport 
services  covered  by  connection  diarges 
as  services  that  are  exduded  from  the 
LECs  price  cap  baskets. 

29.  The  Commission  fbimd  that  the 
transport  interconnection  charge  serves 
the  function  of  a  contribution  diarge  for 
expanded  interconnection  for  switched 
transport,  and  found  that  there  is  no 
need  to  create  a  separate  contribution 
charge. 

30.  The  Commission  adopted  the 
same  tariffing  standards  for  expended 
interconnection  for  switched  transport 
asjbr  expanded  interconnection  for 
special  access,  as  modified  on 
reconsidera'  ion.  Spedfically.  the  cross- 
connect  element  is  to  be  generally 
available  at  study-area-wide  averaged 
rates,  and  other  faatures  of  physical  and 
virtual  collocation  offerings  are  to  be 
provided  under  uniform  rates,  terms, 
and  conditions  for  each  central  office. 
Under  virtual  collocation,  howew, 
central  office  electronic  equipment 
dedicated  to  an  interconnector's  use 
may  be  provided  pursuant  to 
individually  negotiated  tariff  provisions, 
but  such  rates,  terms,  and  conditions 
must  be  tariff^  and  made  available  to 
other  similarly  situated  interconnectors 
in  the  same  location  on  a 
nondiscriminatory  basis. 

LEC  Switched  Transport  Pricing 
Flexibility 

31.  The  Commission  granted  the  LECs 
additional  flexibility  in  the  form  of 
density  zone  pricing,  and  volume  and 
term  discoimts.  Zone  pricing  will  be 
permitted,  as  for  special  access,  when 
expanded  inteitxmnection  first  becomes 
operational  in  a  study  area.  Volume  and 
term  discounts  generaUy  will  be 
permitted  when  either  100  DSl- 
equivalent  cross-connects  have  been 
tuen  in  the  "zone  1"  offices  in  the 
study  area,  or  an  average  of  25  DSl- 
equivalent  cross-connects  per  zone  1 
office  have  been  taken.  The  Commission 
reserved  the  questioB  of  broader  pricing 
and  rate  structure  flexibility  for  future 
proceedings.  i 

Density  Zone  Pricing 

32.  LECs  with  operational  switched 
transport  expanded  interconnection 
arrangements  implemented  in 


compliance  with  the  Commissim's 
rules  will  be  pwmitted  to  set  rates  for 
entrance  {adlities.  direct-tnmked,  and 
tandem-switched  transport  that  are 
averaged  within  zones,  but  differ 
between  zones.  Density  zone  pricing 
also  will  be  applicable  to  dedicated 
signalling  transport.  Density  zone 
pricing  will  not.  however,  be  appUed  to 
the  transport  interconnection  charge. 
The  LEC  will  be  responsible  Ux 
ensuring  that  its  density  zone  pricing 
tariff  for  transport  does  not  become 
effective  befora  switdied  transport 
expanded  intercoimection  is  actually 
operationaL  A  switdied  transport 
expanded  interconnection  offering  will 
be  deemed  operational  for  this  purpose 
when  an  interconnector  has  taken  the 
expanded  interconnection  cross-connect 
element  for  switched  transport,  or  used 
facilities  collocated  pursuant  to  the 
Commission's  expanded 
interconnection  rules  to  interconned 
with  LEC-provided  switched  transport 
services.  The  Commission  darified  that 
an  interconnector  will  be  deemed  to 
have  taken  the  cross-coiuied  element 
when  it  has  ordered  the  cross-conned 
and  the  LEC  has  provided  this  service. 

33.  The  Commission  required  that  the 
LECs  use  the  same  density  zones  for 
both  spedal  access  and  switched 
transport.  To  the  extent  that  LECs  use 
the  same  dmisity  zones  already  in  place 
for  their  spedal  access  services,  the 
Commission  will  not  require  that  they 
file  density  pridng  zone  plans  in 
advance  of  filing  tariff  changes.  Where 
a  LEC  is  establishing  density  zones  for 
the  first  time,  however,  the  guidehnes 
set  forth  in  the  Spedal  Access  Order  for 
defining  density  zones  will  apply-  In 
such  cases,  the  LEC  must  file  and  obtain 
advance  approval  of  its  plan,  induding 
illustrative  tariff  pages,  as  was  required 
for  the  implementation  of  zone  pricing 
for  spedal  access.  As  with  spedal 
access,  once  a  plan  is  approved,  the  LEC 
may  file  implementing  tariff  revisions 
on  31  days  notice.  In  order  to  reduce 
administrative  burdens  and  the 
potential  that  density  zone  tariffs  could 
oecorae  effective  prematurely,  the  LECs 
are  not  to  file  tariff  revisions  more  than 
31  days  before  their  interconnection 
offering  becomes  operational.  It  shall  be 
the  responsibihty  of  the  LEC  to  ensure 
that  its  density  pridng  zone  tariff  does 
not  become  effective  l^fore  expanded 
interconnection  is  actually  operational 
in  the  affected  study  area. 

34.  The  Commission  adopted  price 
cap  rules  with  pricing  bancls  at  both  the 
service  category  and  zone  levels.  The 
Commission  required  that  price  cap 
LECs  implementing  density  zone 
pridng  for  transport  create  two 
subindexes  in  each  of  the  density  zones. 


48760    Faderal  Register    /  Vol.  58.  No.  179  /  Friday,  September  17.  1993  /  Rules  and  Regulations 


one  for  tAndem-switched  transport  rates, 
and  another  for  dir«ct-trunked  transport, 
entrance  facilities,  and  dedicated 
signalling  transport.  Thus,  for  instance, 
if  a  LEC  created  three  density  zones,  it 
would  establish  six  new  subindexes  for 
transport:  one  in  each  zone  for  the 
service  category  containing  direct- 
trunked  transport,  entrance  facilities, 
and  dedicated  signalling  transport,  and 
one  in  each  zone  for  the  tandem- 
switched  transport  service  category.  The 
initial  level  of  each  of  the  subindexes 
will  be  set  at  the  pre-existing  level  of 
rates  at  the  time  density  pricing 
transport  tariffs  become  effective. 

35.  Price  cap  LECs  will  be  permitted 
to  raise  rates  in  each  zone  by  up  to  5% 
annually,  or  lower  them  by  up  to  10%, 
relative  to  the  price  cap  index 
applicable  to  the  traffic-sensitive 
services  basket,  without  triggering  any 
of  the  additional  cost  justification  or 
advance  notice  requirements  of  the 
price  cap  rules.  The  weighted  average  of 
all  rates  in  the  same  service  category, 
however,  will  still  be  subject  to  the 
pricing  bands  for  that  service  category. 
Thus,  for  instance,  the  weighted  average 
of  all  tandem-switched  transport  rates 
could  not  be  raised  by  more  than  2%, 
or  lowered  by  more  than  5%,  adjusted 
for  the  price  cap  index,  without 
additional  justification. 

36.  The  Commission  created  a  similar 
system  for  LECs  subject  to  rate  of  return 
regulation  that  implement  expanded 
interconnection.  In  the  case  of  these 
LECs,  the  Commission  will  permit  the 
rates  for  the  same  services  in  different 
zones  to  diverge  by  a  maximum  of  15% 
in  the  first  year  that  these  tariff  revisions 
are  in  effect,  30%  in  the  second  year, 
and  45%  in  the  third  year. 

37.  The  Commission  declined  in  this 
proceeding  to  tie  together  direct-trunked 
and  tandem-switched  transport  rates  in 
the  way  that  one  party  requested.  The 
Commission  found  that  issue  to  be  more 
appropriately  resolved  in  its  proceeding 
on  transport  rate  structure  and  pricing, 
where  the  relationship  among  the  prices 
of  various  transport  rate  elements  is  to 
be  addressed.  In  the  Transport  Order, 
the  Commission  required  price  cap 
LECs  to  put  direct-trunked  and  tandem- 
switched  transport  rates  into  separate 
service  categories  with  separate  pricing 
bands.  The  Commission  did  not  in  this 
Order  make  any  change  in  the  price  cap 
treatment  of  those  services. 

Volume  and  Term  Discounts 

38.  The  Commission  will  allow  the 
LECs  to  offer  reasonable  volume  and 
term  discounts  on  entrance  facilities 
and  interoffice  facilities,  including 
pricing  that  reflects  speeds  greater  than 
DS3.  LECs  will  be  permitted  to  offer 


volume  and  term  discounts,  however, 
only  when  the  conditions  set  forth 
below  have  been  satisfied. 

39.  Subject  to  the  tariff  filing  date  and 
notice  period  set  out  below.  LECs  will 
be  permitted  to  implement  volume  and 
term  discounts  on  their  transport  rates 
in  a  study  area  only  when  one  of  the 
following  conditions  has  been  met:  (1) 
100  DSl-equivalent  switched  transport 
cross-connects  have  been  taken  in  the 
"zone  1"  offices  i  in  the  study  area:  or 
(2)  an  average  of  25  DSl-equivalent 
switched  transport  cross-connects  per 
zone  1  office  have  been  taken.  In  the 
unlikely  event  that  interconnectors  take 
expanded  interconnection  in  zone  2 
offices  in  a  particular  study  area  before 
either  of  the  conditions  described  above 
is  met.  the  Commission  will  consider 
granting  waivers  to  allow  cross-connects 
taken  in  zone  2  offices  to  be  counted 
toward  satisfaction  of  these 
requirements.  Petitioners  must 
demonstrate,  however,  that  grant  of 
such  a  waiver  would  not  undermine  the 
policies  set  forth  in  this  Order,  and 
would  be  in  the  public  interest.  The 
Commission  delegated  authority  to  the 
Chief,  Common  Carrier  Bureau  to  act  on 
such  requests  for  waiver.  The  LECs  also 
may  implement  volume  and  term 
discounts  in  study  areas  without  any 
zone  1  offices  after  5  DSl-equivalent 
cross-connects  have  been  taken  in  the 
study  area.  In  the  event  that  a  LEC  has 
not  implemented  density  zone  pricing, 
and  therefore  has  no  zone  1  offices, 
volume  and  term  discounts  will  be 
permitted  in  a  study  area  when 
interconnectors  have  taken  at  least  100 
DSl-equivalent  cross-connects  for  the 
transmission  of  switched  transport 
traffic  in  offices  in  the  study  area.  The 
Commission  delegated  authority  to  the 
Chief,  Common  Carrier  Bureau,  to  act  on 
requests  for  waivers  of  this  requirement. 
The  Bureau  shall  grant  waivers  to  the 
extent  that  a  party  clearly  demonstrates 
that  the  specific  characteristics  of  a 
study  area  warrant  a  deviation  fi-om  this 
general  rule. 

40.  LECs  will  be  permitted  to  file 
tariffs  reflecting  volume  and  term 
discounts  no  sooner  than  December  1, 
1993.  Transport  volume  and  term 
discounts,  when  offered  by  the  LECs, 
will  constitute  new  services  under  the 
Commission's  price  cap  rules. 
Accordingly,  tariffs  implementing  such 
discounts  must  satisfy  the  cost  showing 
requirements  for  new  services.  Tariffs 
are  to  be  filed  on  120  days  notice,  rather 
than  the  usual  45  days.  It  shall  be  the 
responsibility  of  the  LEC  to  ensure  that 


*  "ZoiM  1"  officM  m  lh«  oflicw  claMiGad  by  th* 
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its  volume  and  term  discount  tariffs  do 
not  become  effective  before  the 
conditions  set  forth  above  concerning 
the  number  of  cross-connects  taken  have 
been  satisfied.  The  Commission  stated 
that  LECs  will  not  be  permitted  to 
increase  the  transport  interconnection 
charge  to  offset  revenues  lost  through 
the  offering  of  volume  and  term 
discounts.  The  Commission  stated  that 
the  price  cap  new  service  rules  will  not 
allow  for  such  an  increase,  and  that  it 
did  not  find  such  an  offsetting  increase 
to  be  appropriate. 

Other  Issues 

41.  In  the  companion  Special  Access 
Second  Reconsideration  Order,  the 
Commission  established  a  18(J  day  fresh 
look  period  for  mixed  use  facilities 
(special  access  facilities  over  which 
both  special  access  and  switched 
transport  services  are  provided)  when 
the  first  switched  transport  expanded 
interconnection  arrangement  becomes 
operational  in  an  office.  This  additional 
fresh  look  period  is  governed  by  the 
terms  set  out  in  the  Special  Access 
Second  Reconsideration  Order.  Among 
other  things,  it  applies  only  to  LEC 
shared  use  circuits  covered  by 
arrangements  with  terms  of  three  years 
or  more  entered  into  on  or  before 
September  17. 1992.  the  dale  on  which 
the  Special  Access  Order  was  adopted. 

42.  In  the  companion  Special  Access 
Second  Reconsideration  Order,  the 
Commission  specified  that  all 
nonrecurring  reconfiguration  charges 
paid  by  interconnectors  or  their 
customers  must  be  set  no  higher  than 
cost-based  levels.  In  addition,  the 
difference  between  the  charges 
applicable  when  a  customer  shifts  to  an 
interconnector's  services  and  those 
applicable  when  a  customer 
reconfigures  its  service  with  the  LEC 
must  be  cost-based.  Those  requirements 
set  forth  in  the  Special  Access  Second 
Reconsideration  Order  will  be 
applicable  to  any  nonrecurring 
reconfiguration  charges  that  the  LECs 
apply  to  switched  transport  services.  As 
with  special  access,  no  presumption  of 
lawfulness  will  apply  to  changes  made 
in  the  nonrecurring  charges  that  apply 
when  customers  reconfigure  their 
switched  access  services.  LECs  whose 
tariffs  are  not  already  in  compliance  are 
to  file  tariff  revisions  implementing 
these  standards  for  switched  transport 
as  soon  as  possible,  but  in  no  event  later 
than  November  18, 1993. 

43.  The  customer  of  record  for 
switched  access  should  be  billed  for  and 
pay  the  interconnection  charge.  The 
LECs,  in  assessing  interconnection 
charges,  are  required  to  use  a  procedure 
similar  to  the  current  procedures  for 
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billing  shared  use  of  facilities  for 
switched  and  special  access.  The 
interconnector  would  pay  the  applicable 
interconnection  charge  for  switched 
transport  on  a  per-minute  basis,  plus  a 
pro  rata  share  of  any  applicable 
contribution  charge  that  may  in  the 
future  be  implemented  for  special 
access. 

44.  Where  an  IXC  uses  a  CAP's 
services,  the  CAP  may  order  switched 
access  in  its  own  name,  in  which  case 
the  CAP  would  pay  the  interconnection 
charge.  Ahematively,  the  CAP  could 
order  switched  access  in  the  IXC's 
name,  acting  as  the  IXC's  agent,  or  the 
IXC  may  order  switched  access  directly. 
Where  the  CAP  orders  access  as  an 
agent  for  an  IXC.  the  IXC  will  be 
considered  the  switched  access 
customer  of  record,  and  will  pay  the 
interconnection  charge.  If.  however,  the 
CAP  does  not  deliver  its  customers' 
traffic  to  the  LEC  in  a  form  that 
identifies  the  individual  customer,  such 
as  on  separately  identifiable  circuits  or 
groups  of  circuits,  then  the  CAP  will  be 
the  switched  access  customer  and  will 
pay  the  interconnection  charge. 

45.  The  Commission  will  require  PIU 
reporting,  because  the  LECs  lack 
jurisdictional  information  for 
terminating  traffic.  The  customer  of 
record  for  switched  access  must  make 
such  reports  to  the  LEC.  In  cases  where 
an  end  user  may  be  the  switched  access 
customer,  however,  the  IXC  providing 
service  to  that  end  user  must  report 
PIUs.  since  the  end  user  may  not  have 
the  necessary  information. 

Implementation  Schedule  and 
Information  Reporting 

46.  Tier  1  LECs,  except  NECA  pool 
members,  must  file  expanded 
interconnection  tariffs  for  switched 
transport  consistent  with  the 
requirements  of  this  Order  no  later  than 
November  18, 1993,  on  ninety  days 
notice,  to  be  effective  February  15, 1994. 
As  required  in  the  Special  Access  First 
Reconsideration  Order,  LEC  tariffs  must 
include  a  procedure  for  adding  LEC 
locations  upon  receiving  a  bona  fide 
request  from  an  interconnector.  In 
particular,  LEC  tariffs  must  provide  that 
tariff  revisions  adding  LEC  locations  in 
which  expanded  interconnection  for 
switched  transport  is  offered  will  be 
filed  within  45  days  of  a  bona  fide 
request,  to  be  effective  upon  45  days 
notice. 

47.  Interconnectors  that  wish  the  LEC 
tariffs  filed  November  18, 1993  to  offer 
expanded  interconnection  for  switched 
transport  at  LEC  locations  in  addition  to 
those  already  designated  for  collocation 
in  the  special  access  portion  of  this 
proceeding,  must  request  those 


locations  by  October  18, 1993. 
Intercoimectors  also  may  request 
expanded  interconnection  at  additional 
LEC  locations  between  October  18. 1993 
and  February  15. 1994. 

48.  Consisten-  with  the  Commission's 
requirements  for  special  access,  if  an 
interconnector  requests  expanded 
interconnection  for  switched  transport 
at  a  LEC  location  where  the  LEC  has  not 
already  been  granted  an  exemption 
based  on  lack  of  space,  the  LEC  may  file 
a  petition  for  a  space  exemption  at  the 
same  time  that  it  files  its  initial  tariffs 
for  that  location  The  initial  tariffs  do 
not  have  to  offer  physical  collocation  in 
the  LEC  locations  subject  to  a  space 
exemption  request.  If  the  Commission 
denies  an  exemption  request  based  on 
space  availability,  a  LEC  must  file  tariff 
revisions  within  fourteen  days,  effective 
on  fifteen  days  notice,  to  make  physical 
collocation  available  at  those  locations, 
except  that  this  procedure  will  not 
apply  to  the  extent  that  it  would  make 
the  tariff  provisions  for  the  LEC 
locations  involved  effective  prior  to  the 
effective  date  of  the  remainder  of  the 
expanded  interconnection  tariff  filing. 
In  such  cases,  the  necessary  tariff 
revisions  are  to  become  effective  at  the 
same  time  as  the  remainder  of  the 
expanded  interconnection  filing.  LEC 
initial  tariffs  are  to  offer  physical 
collocation  in  all  locations  not  covered 
by  an  exemption  request  based  on  space 
availability,  unless  an  exemption  based 
on  state  regulation  or  the  lack  of  space 
has  already  been  granted. 

49.  LECs  whose  tariffs  are  not  already 
in  compliance  with  the  requirements 
concerning  nonrecurring 
reconfiguration  charges  for  switched 
transport  are  to  file  tariff  revisions 
implementing  those  requirements  as 
soon  as  possible,  but  in  no  event  later 
than  November  18. 1993. 

50.  The  Commission  required  the 
seven  Regional  Bell  Operating 
Companies  and  GTE  to  file  reports  that 
identify  (1)  the  parties  using  expanded 
interconnection  for  switched  transport 
in  their  service  territories;  and  (2)  the 
LEC  locations  in  which  they  are 
interconnected.  LECs  must  file  these 
reports  annually  for  the  first  four  years 
after  their  initial  interstate  expanded 
interconnection  tariffs  become  effective. 
The  Chief,  Common  Carrier  Bureau,  will 
determine  the  format  and  specific 
information  to  be  provided  in  these 
reports. 

51.  Regarding  preemption,  the 
Commission  reached  the  same 
conclusion  for  switched  transport  that  it 
did  for  special  access.  It  adopted  the 
same  measures  taken  in  the  Special 
Access  Order  to  minimize  the  potential 
conflict  between  differing  federal  and 


state  expanded  interconnection  policies. 
These  include  application  of  the  state 
exemption  from  the  physical  collocation 
requirement.  In  addition,  if  a  LEC  offiars 
both  interstate  and  intrastate  expanded 
interconnection  using  either  physical  or 
virtual  collocation,  it  should  provide 
collocation  in  a  manner  that  satisfies 
both  federal  and  state  requirements.  The 
Commission  stated  that,  as  in  special 
access  expanded  interconnection,  it 
expects  L£Cs  and  interconnectors  to 
negotiate  reasonable  mechanisms  to 
avoid  double  payment  for  LEC 
expanded  interconnection.  For  example, 
if  under  a  state  physical  collocation 
program,  an  interconnector  has  paid  the 
full  cost  of  space  preparation,  the 
Commission  does  not  expect  additional 
interstate  charges  to  be  applied  unless 
further  work  is  required  to  permit 
interstate  expanded  interconnection. 

Regulatory  Flexibility  Act 

52.  In  the  Phase  I  Notice,  the 
Commission  certified  that  the  proposed 
rule  changes  would  not  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  business 
entities,  as  defined  by  Section  601(3)  of 
the  Regulatory  Flexibility  Act.  The 
Commission  also  stated  that  to  the 
extent  that  a  PIU  reporting  requirement 
would  apply  to  small  entities,  it  would 
not  have  a  significant  economic  impact 
on  a  substantial  number  of  small 
business  entities.  Neither  the  Chief 
Counsel  for  Advocacy  of  Small  Business 
Administration  nor  any  other 
commenting  party  disagreed  with  the 
Commission's  analysis.  The  Secretary 
shall  send  a  copy  of  this  Report  and 
Order,  including  the  certification,  to  the 
Chief  Counsel  for  Advocacy  of  the  Small 
Business  Administration  in  accordance 
with  Section  605(b)  of  the  Regulatory 
Flexibility  Act.  Pub.  L.  96-354, 94  Stat. 
1164,  5U.S.C.  601  etseq. 

Ordering  Qauses 

53.  Accordingly,  it  is  ordered. 
Pursuant  to  authority  contained  in 
sections  1, 4(i).  201-205.  and  214(d)  of 
the  Communications  Act  of  1934,  as 
amended,  47  U.S.C.  151(i),  154.  201- 
205,  and  214(d),  that  parts  61.  64.  65, 
and  69  of  the  Commission's  Rules  are 
amended  as  set  forth  in  the  amendatory 
text. 

54.  It  is  further  ordered.  That  the 
policies,  rules,  and  requirements  set 
forth  herein  are  adopted. 

55.  It  is  further  ordered.  That  all  LECs 
subject  to  this  order  shall  file  tariffs 
offering  switched  transport  expanded 
interconnection  by  November  18. 1993. 
with  an  effective  date  of  February  15, 
1994. 
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56.  A  is  further  ordered.  That  the 
Chief,  Common  Carrier  Bureau  is 
delegated  tha  authority  specified  herein 
to  act  upon  implementation  details 
pertaining  to  expanded  interconnection 
tor  switched  transport  and  LEC  pricing 
flexibility. 

57.  h  is  further  ordered.  That  except 
as  spedfioslly  noted  below,  the  policies, 
rules,  and  requirements  adopted  herein 
shall  be  effective  sixty  days  alter 
publication  in  the  Federal  Ragiatar. 

58.  It  is  further  ordered,  That  the 
provisions  requiring  interconnectors 
that  wish  the  November  18, 1993  tariff 
filings  to  include  expanded 
interconnection  for  switched  transport 
at  LEC  locations  in  addition  to  those 
already  designated  for  collocation  in  the 
special  access  proceeding  to  request 
those  locations  by  October  18, 1993 
shall  be  effective  thirty  days  after 
publication  in  the  Federal  Register. 

59.  It  is  further  ordered.  That  the 
Alabama  Public  Service  Commission's 
Reouest  to  File  Out-of-Time  Comments 
and  the  Motion  to  Accept  Late-Filed 
Reply  Comments  of  WilTel,  Inc..  are 
granted. 

List  of  Subjects 

47  CFR  Parts  61  and  64 

Communications  common  carriers. 
Reporting  and  recordkeeping 
requirements,  Telephone. 

47CFRPart65 

Administrative  practice  and 
procedure.  Communications  common 
carriers.  Reporting  and  recordkeeping 
requirements.  Telephone. 

47  CFR  Part  69 

Communications  common  carriers. 
Reporting  and  recordkeeping 
requirements.  Telephone. 

Fedenl  Communicatioa*  Commission. 
WiUiaa  F.  CaXau, 
Acting  Secrettay. 

Amendatory  Text 

Part  61  of  title  47  of  the  Code  of 
Federal  Regulations  is  amended  as 
follows: 

PART  61— TARIFFS 

1 .  The  authority  citation  for  part  61 
continues  to  read  as  follows: 

AolWrtty:  Smc  4. 40  SUL  1066,  u 
•mended:  47  U.S.C  1S4.  Interpret  or  apply 
sec  203. 48  SUt.  1070;  47  U.S.C  203. 

2.  Section  61.38  is  amended  by 
revising  paragraph  (bH4)  to  read  as 
follows: 

161.98    tluBOorllnQ  hiluiiiilluii  ki  *^ 
ivnvrv  Off  umnwiBi* 


(b) 


(4)  For  a  tariff  that  introduces  a 
system  of  density  pricing  zones,  as 
described  in  §  69.123  of  this  chapter,  the 
carrier  must,  before  filing  its  tariff, 
submit  a  density  pricing  zone  plan 
including,  irtter  alia,  documentation 
sufficient  to  establish  that  the  system  of 
zones  reasonably  reflects  cost-related 
characteristics,  such  as  the  density  of 
total  interstate  traffic  in  central  offices 
located  in  the  respective  zones,  and 
receive  approval  of  its  proposed  plan. 
•        •        •        •        • 

3.  Section  61.47  is  amended  by 
adding  new  paragraph  (h)(3)  to  read  as 
follows: 


1*1.47 
banda. 

(h)- 


Adiualmenta  to  tha  SBI;  pricing 


(3)  Those  local  exchange  carriers 
subject  to  price  cap  regulation  that  have 
established  density  pricing  zones 
pursuant  to  $69,123  of  this  chapter 
shall  use  the  methodology  set  forth  in 
paragraphs  (a)  through  (d)  of  this  section 
to  calculate  a  separate  subindex  in  each 
zone  for  an  aggregated  category 
consisting  of  direct-tnwked  transport, 
entrance  facilities,  and  dedicated 
signalling  transport,  and  another 
separate  subindex  in  each  zone  for 
tandem-switched  transport. 
Notwithstanding  paragraph  (e)  of  this 
section,  the  annual  pricing  flexibility  for 
each  of  these  subindexes  shall  be 
limited  to  an  anniul  increase  of  five 
percent  or  an  aiuiual  decrease  of  ten 
percent,  relative  to  the  percentage 
change  in  the  PQ  for  the  traffic- 
sensitive  services  basket,  measured  from 
the  last  day  of  the  preceding  tariff  year. 

4.  Section  61.49  is  amended  by 
revising  paragraph  (k)  to  read  as  follows: 

161.49    Supporting  Information  to  be 
aubmMad  wMIt  lattara  of  tranamHtal  for 
tariffs  of  earrlars  aubfact  to  priea  cap 
regulatioa 

•        •        •        •        • 

(k)  For  a  tariff  that  introduces  a 
system  of  density  pricing  zones,  as 
described  in  §69.123  of  this  chapter,  the 
carrier  must,  before  filing  its  tariff, 
submit  a  density  pricing  zone  plan 
including,  inter  a7ia.  doomientation 
sufficient  to  establish  that  the  system  of 
zones  reasonably  reflects  cost-related 
characteristics,  such  as  the  density  of 
total  interstate  traffic  in  central  offices 
located  in  the  respective  zones,  and 
receive  approval  of  its  proposed  plan. 

Part  64  of  Utle  47  of  the  Code  of 
Federal  Regulations  is  amended  as 
follows: 


PART  64— MISCELLANEOUS  RULES 
RELATING  TO  COMMON  CARRIERS 

1.  The  authority  citation  for  part  64 
continues  to  read  as  follows: 

Authority:  Section  4. 48  SUt  1066.  as 
amended;  47  U.S.C.  1S4.  unless  otherwise 
noted.  Interpret  or  apply  lecs.  201, 218,  22S, 
48  Sut.  1070.  as  amended,  1077: 47  U.S.C 
201,  218,  225  unless  otherMrise  noted. 

2.  Section  64.1401  is  amended  by 
redesignating  paragraphs  (d)  through  (f) 
as  paragraphs  (f)  through  (h), 
res{>ectively;  redesignating  paragraphs 
(b)  and  (c)  as  paragraphs  (c)  and  (d): 
adding  new  paragraphs  (b)  and  (^:  and 
revising  the  following  redesignated 
paragraphs:  Introductory  text  of 
paragraph  (c),  paragraphs  (c)(1)  and  (2), 
tha  introductory  text  of  paragraph  (d), 
and  paragraphs  (f),  (g)(1)  and  (2),  and  (h) 
to  read  as  follows: 

164.1401    Expanded  Interconnection. 

•        •        •        •        • 

(b)  The  local  exchange  carriers 
specified  in  paragraph  (a)  of  this  section 
shall  offer  expanded  interconnection  for 
interstate  switched  transport  services: 

(1)  In  their  central  offices  that  are 
classified  as  end  offices  or  serving  wire 
centers,  as  well  as  at  all  tandem  offices 
housed  in  buildings  containing  such 
carriers'  end  offices  or  serving  wire 
centers  for  which  interstate  switched 
transport  expanded  interconnection  has 
been  tariffed; 

(2)  Upon  bona  fide  request,  in  tandem 
offices  housed  in  buildings  not 
containing  such  carriers'  end  offices  or 
serving  wire  centers,  or  in  buildings 
containing  the  carriers'  end  offices  or 
serving  wire  centers  for  which  interstate 
switched  transport  expanded 
interconnection  has  not  been  tariffed: 
and 

(3)  Upon  bona  fide  request,  at  remote 
nodes/switches  that  serve  as  rating 
points  for  interstate  switched  transport 
and  that  are  capable  of  routing  outgoing 
interexchange  access  traffic  to 
interconnectors  and  in  which 
interconnectors  can  route  terminating 
traffic  to  such  carriers.  No  such  carrier 
is  required  to  enhance  remote  nodes/ 
switches  or  to  build  additional  space  to 
accommodate  interstate  switched 
transport  expanded  interconnection  at 
these  locations. 

(c)  The  local  exchange  carriers 
specified  in  paragraph  (a)  of  this  section 
shall  offer  expanded  interconnection  for 
interstate  special  access  and  switched 
transport  services  through  physical 
collocation,  except  that  they  may  offer 
virtiial  collocation  instead  of  physical 
collocation,  upon  approval  by  the 
Commission,  under  tne  following 
circumstances: 
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(1)  At  an  individual  local  exchange 
carrier  location,  if  that  location  lacks 
physical  space  to  accommodate  physical 
collocation: 

(2)  For  new  customers  at  an 
individual  local  exchange  carrier 
location,  if  the  space  available  for 
physical  collocation  has  been 
exhausted.  Local  exchange  carriers  shall 
not  withdraw  their  offering  of  physical 
collocation  for  existing  oistoraers  due  to 
space  limitations,  absent  extraordinary 
circumstances;  or 

(d)  In  addition  to  the  obligations 
imposed  by  paragraph  (c)  of  this  section, 
the  local  excnange  carriers  speciBed  in 
paragraph  (a)  of  this  section  shall  offer 
expanded  interconnection  for  interstate 
special  access  services  through  virtual 
collocation  in  any  local  exchange  carrier 
location  in  which: 

(e)  In  addition  to  the  obligations 
imposed  by  paragraph  (c)  of  this  section, 
the  local  excnange  carriers  specified  in 
paragraph  (a)  of  this  section  shall  offer 
expanded  interconnection  for  interstate 
switched  transport  services  through 
virtual  collocation  in  any  local  exchange 
carrier  location  in  which: 

(1)  The  carrier  is  providing  intrastate 
switched  transport  expanded 
interconnection  through  virtual 
collocation,  or 

(2)  The  carrier  negotiates  interstate 
switched  transport  virtual  collocation 
arrangements  with  one  or  more 
interconnectors. 

(f)  For  purposes  of  this  subpart, 
physical  collocation  means  an  offering 
that  enables  interconnectors; 

(1)  To  place  their  own  equipment 
needed  to  terminate  basic  transmission 
facilities,  including  optical  terminating 
equipment  and  multiplexers,  within  or 
upon  the  local  exchange  carrier's 
buildings, 

(2)  To  use  such  equipment  to  connect 
interconnectors'  fiber  optic  systems  or 
microwave  radio  transmission  facilities 
(where  reasonably  feasible)  with  the 
local  exchange  carrier's  equipment  and 
facilities  used  to  provide  interstate 
special  and  switcned  access  services. 

(3)  To  enter  the  local  exchange 
carrier's  buildings,  subject  to  reasonable 
terms  and  conditions,  to  install, 
maintain,  and  repair  the  equipment 
described  in  paragraph  (f)(1)  of  this 
section,  and 

(4)  To  obtain  reasonable  amounts  of 
space  in  local  exchange  carrier  locations 
for  the  equipment  described  in 
paragraph  (t)(l)  of  this  section,  allocated 
on  a  first-come,  first-served  basis. 

(g)  For  purposes  of  this  subpart, 
virtual  collocation  means  an  offering 
that  enables  interconnectors: 


(1)  To  designate  or  specify  equipment 
needed  to  terminate  basic  transmission 
fedlities,  including  optical  terminating 
equipment  and  multiplexers,  to  be 
located  within  or  upon  the  local 
exchange  carrier's  buildings,  and 
dedicated  to  such  interconnectors'  use. 

(2)  To  use  such  equipment  to  connect 
interconnectors'  fiber  optic  systems  or 
microwave  radio  transmission  facilities 
(where  reasonably  feasible)  with  the 
local  exchange  carrier's  equipment  and 
fecilities  used  to  provide  interstate 
special  and  switched  access  services, 
and  || 

(h)  Under  both  physical  collocation 
offering  and  virtual  collocation  offerings 
for  expanded  interconnection  of  fiber 
optic  facilities,  local  exchange  carriers 
shall  provide: 

(1)  An  interconnection  point  or  points 
at  which  the  fiber  optic  cable  carrying 
an  interconnectors'  circuits  can  enter 
each  local  exchange  carrier  location, 
provided  that  the  local  exchange  carrier 
shall  designate  interconnection  points 
as  close  as  reasonably  possible  to  each 
location;  and 

(2)  At  least  two  such  interconnection 
points  at  any  local  exchange  carrier 
location  at  which  there  are  at  least  two 
entry  points  for  the  local  exchange 
carrier's  cable  facilities. 

3.  Section  64.1402  is  amended  by 
revising  paragraph  (c)  to  read  as  follows: 
•        •        •        •        • 

(c)  Interconnectors  shall  not  be 
allowed  to  use  interstate  special  access 
expanded  interconnection  offerings  to 
connect  their  transmission  facilities 
with  the  local  exchange  carrier's 
interstate  switched  services  imtil  that 
local  exchange  carrier's  tariffs 
implementing  expanded 
interconnection  for  switched  transport 
have  become  effective. 

Part  65  of  title  47  of  the  Code  of 
Federal  Regulations  is  amended  as 
follows: 

PART  65— INTERSTATE  RATE  OF 
RETURN  PRESCRIPTION 
PROCEDURES  AND  METHODOLOGIES 

1.  The  authority  citation  for  part  65 
continues  to  read  as  follows: 

Antfaorily:  Sees.  4, 201,  202.  203, 218, 403, 
48  SUL  1066, 1072, 1077. 1094,  as  amended, 
47  U.S.C.  154,  201,  202,  203,  205.  218,  403. 

2.  Section  65.702  is  amended  by 
revising  the  second  sentence  in 
paragraph  (b)  to  read  as  follows: 

165.702    MeMuramant oflMwatala 


(b)*  *  *  The  access  service 
categories  shall  be:  an  aggregated 


category  consisting  of  Special  Access, 
S  69.113,  and  Contribution  Charges  for 
Special  Access  Expanded 
Interconnection.  $69,122;  Connection 
Charges  for  Expanded  Interconnection. 
$  69.121;  Common  Line.  §S  69.104- 
69.105;  and  an  aggregated  category 
consisting  of  Line  Termination. 
§69.106,  Intercept,  §69.108,  Local 
Switching.  §  69.107.  Transport, 
§§69.110-69.112,  69.124,  69.125,  and 
InformaUon,  §69.109.  •  •  • 
•        •        •        •        • 

Part  69  of  title  47,  Code  of  Federal 
Regulations,  is  amended  as  follows: 

PART  69-ACCESS  CHARGES 

1.  The  authority  citation  for  part  69 
continues  to  read  as  follows: 

Authority:  Sees.  4.  201,  202.  203.  205.  218. 
403.  48  SUt.  1066. 1070. 1072. 1077, 1094. 
at  amended.  47  U.S.C  154.  201.  202.  203. 
205,  218,  403. 

2.  Section  69.110  is  amended  by 
revising  paragraph  (e)  and  adding  new 
paragrapns  (f).  (g).  and  (h)  to  read  as 
follows: 

169.110    EntraftcatacilMee 

(e)  Except  as  provided  in  paragraphs 
(f).  (g),  and  (h)  of  this  section,  telephone 
companies  shall  not  offer  entrance 
facilities  based  on  term  discounts  or 
volume  discounts  for  multiple  DS38  or 
any  other  service  with  higher  volume 
than  DS3  throusb  October  31. 1995. 

(f)  Except  in  ue  situations  set  forth  in 
paragraphs  (g)  and  (h)  of  this  section, 
telephone  companies  may  offer  term 
and  volume  discounts  in  entrance 
focilities  charges  within  each  study  area 
used  for  the  purpose  of  jurisdictional 
separations,  in  which  interctmnectors 
have  taken  either 

(1)  At  least  100  DSl-equivalent  cross- 
connects  for  the  transmission  of 
switched  traffic  (as  described  in 

§  69.121(a)(1)  of  this  chapter)  in  offices 
in  the  study  area  that  the  telephone 
company  has  assigned  to  the  lowest 
priced  density  pricing  zone  (zone  1) 
under  an  approved  density  pricing  zone 
plan  as  described  in  §§  61.38(b)(4)  and 
61.49(k)  of  this  chapter,  or 

(2)  An  average  oiat  least  25  DSl- 
eqtiivalent  cross-connects  for  the 
transmission  of  switched  traffic  per 
office  assigned  to  the  lowest  priced 
density  pricing  zone  (zone  1). 

(g)  In  study  areas  in  which  the 
telephone  company  has  implemented 
density  zone  pricing,  but  no  offices  have 
been  assignea  to  the  lowest  price 
density  pricing  zone  (zone  1),  telephone 
companies  may  offer  term  and  volume 
discounts  in  entrance  facilities  charges 
within  the  study  area  when 
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interconaectors  have  takes  at  least  5 
DSl -equivalent  Gioaa-connects  for  the 
transmission  of  twitched  traffic  (as 
described  in  $  69.121(a)(1)  of  this 
chapter)  in  office*  in  the  study  area. 

(h)  In  study  areas  in  which  the 
telephone  company  has  not 
implemented  density  tone  pricing, 
telephone  cotnpenie*  may  offer  term 
and  volume  discounts  in  entrance 
facilities  charges  when  interconnectors 
have  taken  at  least  100  DSl-equivalent 
cross-connects  for  the  transmission  of 
switched  trafRc  (as  described  in 
§  69.121(a)(1)  of  this  chapter)  in  offices 
in  the  study  area. 

3.  Section  09.111  is  amended  by 
adding  new  paragraphs  (i).  (j).  and  (k)  to 
read  as  foUowra: 

|tt.111 


(i)  Except  in  the  situations  set  forth  in 
paragraphs  (j)  and  (k)  of  this  section, 
telephone  companies  may  offar  term 
and  volume  discounts  in  tandem- 
switched  transport  charges  within  eech 
study  area  used  for  the  purpose  of 
jurisdictional  separations,  in  which 
interconnectors  have  taken  either: 

(1)  At  least  100  DSl-equivalent  cross- 
connects  for  the  transmission  of 
switched  traffic  (as  described  in 

§  69.121(a)(1)  of  this  chapter)  in  offices 
in  the  study  area  that  the  telephone 
company  has  assigned  to  the  lowest 
priced  density  pricing  ztxie  (zone  1) 
under  an  approved  density  pricing  zone 
plan  as  described  in  §§  61.38(b)(4)  and 
61.49(k)  of  this  chapter;  or 

(2)  An  average  of  at  least  25  DSl- 
equivalent  cross-connects  for  the 
transmission  of  switched  traffic  per 
office  assign^td  to  the  lowest  priced 
density  pricing  rone  (zone  1). 

(j)  In  study  areas  in  which  the 
telephone  company  has  implemented 
density  zone  pricing,  but  no  offices  have 
been  assigned  to  the  lowest  priced 
density  pricing  zone  (zone  1).  telephone 
companies  may  offer  term  and  volume 
discounts  in  tandem-switched  transport 
charges  within  the  study  area  when 
interconnectors  have  taken  at  least  5 
DSl -equivalent  cross-connects  for  the 
transmission  of  switched  traffic  (as 
described  in  §  69.121(a)(1)  of  this 
chapter)  in  offices  in  the  study  area. 

(k)  In  study  areas  in  which  the 
telephone  company  has  not 
implemented  density  zone  pricing, 
telephone  companies  may  offer  term 
and  volume  discounts  in  tandem- 
8%vitched  transport  charges  when 
interconnectors  have  taken  at  least  100 
DSl-equivalenI  cross-connects  for  the 
tran.smission  of  switched  traffic  (as 


described  in  $69.121(aKl)ofthi8 
chapter)  tn  offioaa  in  the  study  area. 

4.  Section  69.112  is  amended  by 
redesignating  panpaph  (f)  as  paragraph 
(i),  revising  paragraph  (e).  and  addhig 
new  paragraphs  (f).  (g),  and  (h)  to  reed 
asfoOows: 

169.112    Dlr«c(-*unkadlranapoft 

(e)  Except  as  provided  in  paragraphs 
(f).  (g).  and  (h)  of  this  section,  telephone 
companies  shall  not  offer  diiect-trunked 
transport  rates  based  on  term  discounts 
or  volume  discounts  for  multiple  DS3s 
or  any  other  service  with  higher  volume 
than  DS3  through  October  31. 1995. 

(f)  Except  in  the  situations  set  forth  in 
paragraphs  (g)  and  (h)  of  this  section, 
telephone  companies  may  oSar  term 
and  volume  discounts  in  direct-trunked 
transport  charges  within  each  study  area 
used  for  the  purpose  of  jurisdictional 
separations,  in  which  interconnectors 
have  taken  either 

(1)  At  least  100  DSl-equivalent  cross- 
connects  for  the  transmission  of 
switched  traffic  (as  described  in 
§69.121(a)(l])  in  offices  in  the  study 
area  that  the  telephone  company  has 
assigned  to  the  lowest  priced  density 
pricing  zone  (zone  1)  under  an  approved 
density  pricing  zone  plan  as  described 
in  §S  61.38(b)(4)  and  61.49(k)  of  this 
section;  or 

(2)  An  average  of  at  least  25  DSl- 
equivalent  cross-connects  for  the 
transmission  of  switched  traffic  per 
office  assigned  to  the  lowest  priced 
density  pricing  zone  (zone  1). 

(g)  In  study  areas  in  which  the 
telephone  company  has  implemented 
density  zone  pricing,  but  no  offices  have 
been  assigned  to  the  lowest  priced 
density  pricing  zone  (zone  1),  telephone 
companies  may  offer  term  and  volume 
discounts  in  direct-trunked  transport 
charges  within  the  study  area  when 
interconnectors  have  taken  at  least  5 
DSl-equivalent  cross-connects  for  the 
transmission  of  switched  traffic  (as 
described  in  §69.121(8)(1)  of  this 
chapter)  in  offices  in  the  study  area. 

(h)  In  study  areas  In  which  the 
telephone  company  has  not 
implemented  density  zone  pricing, 
telephone  companies  may  offer  term 
and  volume  discounts  in  direct-trunked 
transport  charges  when  interconnectors 
have  taken  at  least  100  DSl-equivalent 
cross-connects  for  the  transmission  of 
switched  traffic  (as  described  in 
§  69.121(a)(1)  of  this  chapter)  in  offices 
in  the  study  area. 
•        •        •        •        • 

5.  Section  69.121  is  amended  by 

revising  the  introductory  text  of 
paragraph  (a)  and  paragraph  (a)(1)  to 
read  as  follows: 


169.121    Cannectfoa 


tora^MDdid 


(a)  Appropriate  connection  charge 
subelements  shall  be  established  for  the 
use  of  equipment  and  facilities  that  are 
associated  with  offerings  of  expanded 
interconnection  for  special  access  and 
switched  transport  services,  as  defined 
in  part  64,  subpart  N  of  this  chapter.  To 
the  extent  that  the  same  equipment  and 
facilities  are  used  to  provide  expanded 
interconnection  for  both  special  access 
and  switched  transport,  the  same 
connection  charge  subelements  shall  be 
used. 

(1)  A  cross-connect  subelement  shall 
be  established  for  charges  associated 
with  the  cross-connect  cable  and 
associated  facilities  connecting  the 
equipment  owned  by  or  dedicated  to  the 
use  of  the  interconnector  with  the 
telephone  company's  equipment  and 
facilities  used  to  provide  interstate 
special  or  switched  access  services. 
Charges  for  the  cross-connect 
subelement  shall  not  be  deaveraged 
within  a  study  area  that  is  used  for 
purposes  of  jurisdictional  separations. 

6.  Section  69.123  is  amended  by 
revising  the  heading,  revising 
paragraphs  (a)  and  (c),  redesignating 
paragraph  (d)  as  paragraph  (e),  and 
adding  a  new  paragraph  (d),  to  read  as 
follows: 

S69.123    Density  pricing  zones  for  special 
access  and  switctted  transport. 

(a)  Telephone  companies  may 
establish  a  reasonable  number  of  density 
pricing  zones  within  each  study  area 
that  is  used  for  the  purposes  of 
jurisdictional  separations,  in  which  at 
least  one  interconnector  has  taken  the 
subelement  of  connection  charges  for 
expanded  interconnection  described  in 
§  69.121(a)(1)  of  this  chapter.  Only  one 
sat  of  density  pricing  zones  shall  be 
established  within  each  study  area,  to  be 
used  for  the  pricing  of  both  special  and 
switched  access  pursuant  to  paragraphs 
(c)  and  (d)  of  this  section. 
^        •        *        •        • 

(c)  Notwithstanding  Se9.3(e)(7)  of  this 
chapter,  in  study  areas  in  which  at  least 
one  interconnector  has  taken  a  cross- 
connect,  as  described  in  §  69.121(a)(1)  of 
this  chapter,  for  the  transmission  of 
interstate  special  access  traffic 
telephone  companies  may  charge  rates 
for  special  access  subelements  of  DSl, 
DS3.  and  such  other  special  access 
services  as  the  Commission  may 
designate,  that  differ  depending  on  the 
zone  in  which  the  service  is  offered. 
provided  that  the  charges  for  any  such 
service  shad  not  be  deaveraged  within 
any  such  zone. 
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(1)  A  special  access  service 
subelement  shall  be  deemed  to  be 
offered  in  the  zone  that  contains  the 
telephone  company  location  ftx>m  which 
the  service  is  provided. 

(2)  A  special  access  service 
subelement  provided  to  a  customer 
between  telephone  company  locations 
shall  be  deemed  to  be  offered  in  the 
highest  priced  zone  that  contains  one  of 
the  locations  between  which  the  service 
is  offered. 

(d)  Notwithstanding  §  69.3(e)(7)  of 
this  chapter,  in  study  areas  in  which  at 
least  one  interconnector  has  taken  a 
cross-connect,  as  described  in 
§  69.121(a)(1)  of  this  chapter,  for  the 


transmission  of  interstate  switched 
traffic,  or  is  using  collocated  fodlities  to 
interconnect  with  telephone  company 
interstate  switched  transport  services, 
telephone  companies  may  charge  rates 
for  subelements  of  direct -tnmked 
transport,  tandem-switched  transport, 
entrance  facilities,  and  dedicated 
signalling  transport  that  differ 
depending  on  the  zone  in  which  the 
service  is  offered,  provided  that  the 
charge  for  any  such  service  shall  not  be 
deaveraged  within  any  such  zone. 
Telephone  companies  may  not. 
however,  charge  rates  for  the 
interconnection  charge  that  differ 


depending  on  the  zone  in  which  the 
service  is  offered. 

(1)  A  switched  transjwrt  service 
subelement  shall  be  deemed  to  be 
offered  in  the  zone  that  contains  the 
telephone  company  location  from  which 
the  service  is  provided. 

(2)  A  switched  transport  service 
subelement  provided  to  a  customer 
between  telephone  company  locations 
shall  be  deemed  to  be  offered  in  the 
highest  priced  zone  that  contains  either 
of  the  locations  between  which  the 
service  is  offered. 

(FR  Doc  93-22944  Filed  9-16-93;  8:45  am) 
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DEPARTMENT  OF  THE  INTERIOR 
Bureau  of  Lartd  Management 

(MT-06O-4a3O-12] 

District  Advisory  Council  IMeetIng; 
(Montana) 

The  Lewistown  District  Advisory 
Council  will  meet  on  September  20, 
1993  at  10  am.  in  the  Lewistown 
District  Office,  Lewistown,  Montana. 
AGENCY:  Department  of  the  Interior, 
Bureau  of  Land  Management. 
ACTION:  District  advisory  council 
meeting. 

SUMMARY:  The  Lewistown  District 
Advisory  Council  will  meet  on 
September  20, 1993  at  10  a.m.  in  the 


Lewistown  District  Office,  1160  Airport 
Road.  Lewistown.  Montana.  The  agenda 
%vill  include: 

1.  Discussing  implementation  of  the 
Upper  Missouri  National  Wild  and 
Scenic  River  Management  Plan 
Update. 

2.  Touring  potential  river  acquisition 
and  development  sites. 

3.  Discussing  the  proposed  rangeland 
reform  package. 

FOR  FURTHER  INFORMATION  CONTACT: 
David  L.  Man,  District  Manager,  Bureau 
of  Land  Management,  Box  1160. 
Lewistown,  Montana  59457. 
SUPPLEMENTAL  MFORMATKM:  The 
meeting  will  be  open  to  the  public  and 
interested  persons  may  make  oral 
comments  at  the  conclusion  of  the 


meeting  or  may  file  written  comments 
for  the  council's  consideration. 
Members  of  the  public  must  provide 
their  own  transportation  to  all  portions 
of  this  meeting.  Those  wishing  to  make 
oral  comments  must  notify  the  District 
Manager,  Bureau  of  Land  Management, 
Box  1160.  Lewistown,  Montana  59457. 
The  Lewistown  District  Advisory 
Council  is  authorized  under  section  309 
of  the  Federal  Land  Policy  and 
Management  Act  of  1976,  as  amended. 
43  U.S.C.  1739. 

Dated:  September  7, 1993. 
David  L.  Mari. 
District  Manager. 
jFR  Doc.  93-22966  Filed  9-16-93:  8,45  am]      / 
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Title  3— 

The  President 


Proclamation  6592  of  September  15.  1993  > 

National  Hispanic  Heritage  Month,  1993 

I, 

By  the  President  of  the  United  States  of  America 

A  Proclamation  ' 

One  of  our  Nation's  greatest  strengths  is  its  vast  diversity.  The  mosaic 
of  races,  ethnicities,  and  religious  groups  that  comprise  America  provides 
us  with  a  powerful  energy  and  an  ability  to  see  the  world  from  many 
viewpoints.  Since  our  country's  inception.  Hispanic  Americans  have  always 
been  an  integral  part  of  this  great  mosaic.  Indeed  the  history,  culture,  and 
traditions  of  America  are  greatly  influenced  by  the  contributions  of  those 
individuals  who  have  their  origins  in  Spain  and  Latin  America. 

While  the  impact  of  the  Hispanic  culture  is  manifest  in  our  Nation's  customs 
and  traditions,  this  legacy  continues  on  beyond  the  pages  of  history.  Today, 
Hispanic  Americans  continue  to  make  important  contributions  to  our  society. 
It  would  b^  impossible  to  think  of  American  Government,  business,  industry. 
Armed  Forces,  agriculture,  science,  sports,  and  the  arts  without  noting  the 
presence  and  full  participation  of  Hispanic  Americans.  Ellen  Ochoa.  who 
has  served  America  proudly  as  our  first  Hispanic  woman  astronaut;  Cesar 
Chavez,  whose  lifelong  passion  and  commitment  uplifted  the  lives  of  millions 
of  agricultural  workers;  Secretary  of  Housing  and  Urban  Development  Henry 
Cisneros  and  Secretary  of  Transportation  Federico  Peiia;  Master  Sergeant 
Roy  P.  Benavidez.  who  won  the  Medal  of  Honor  for  his  service  in  Vietnam; 
and  millions  of  other  Hispanic  Americans  whose  hard  work  keeps  our 
Nation  moving — all  of  these  patriotic  Americans  draw  their  heritage  from 
the  rich  Hispanic  culture. 

Many  of  the  traditions  that  Americans  hold  so  dear  are  deeply  rooted  in 
the  Hispanic  American  values  of  a  strong  sense  of  family,  devotion  to 
religious  beliefs,  and  dedication  to  liberty  and  democracy.  Committed  dearly 
to  these  precious  ideals,  Hispanic  Americans  are  helping  all  of  us  to  uphold 
the  legacy  of  our  democratic  society. 

America  is  an  ongoing  experiment — an  unHnished  work.  There  is  much 
for  all  of  us  still  to  accomplish  in  order  to  ensure  a  brighter  and  more 
peaceful  world  for  our  children.  I  know  that  Hispanic  Americans,  always 
conscious  of  the  traditions  of  their  forebears,  will  continue  to  work  with 
Americans  of  every  racial,  religious,  and  ethnic  background  to  confront 
our  Nation's  health,  housing,  educational,  and  human  rights  concerns.  The 
principles  that  are  such  a  part  of  the  Hispanic  American  tradition  will 
serve  all  of  our  people  well  as  we  strive  to  address  the  challenges  that 
the  future  holds  for  us. 

To  commemorate  the  Hispanic  American  contributions  to  our  Nation,  the 
Congress,  by  Public  Law  90-498  of  September  17,  1968,  as  amended,  has 
authorized  and  requested  the  President  to  issue  annually  a  proclamation 
designating  the  month  beginning  September  15  and  ending  October  15  as 
"National  Hispanic  Heritage  Month." 


;  i!  «  .  :•!■•:  I '■ 
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NOW.  THEREFORE,  I.  WILUAM  J.  CUNTON.  President  of  the  United  States 
of  America,  do  hereby  proclaim  the  month  beginning  September  15,  1993, 
and  ending  October  15.  1993.  as  National  Hispanic  Heritage  Month.  I  call 
upon  the  people  of  the  United  States  to  observe  this  month  with  appropriate 
programs,  ceremonies,  and  activities. 

IN  WITNESS  WHEREOF,  I  have  hereunto  set  my  hand  this  fifteenth  day 
of  September,  in  the  year  of  our  Lord  nineteen  hundred  and  ninety-three. 
and  of  the  Independence  of  the  United  States  of  America  the  two  hundred 
and  eighteenth. 
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Executive  Order  12864  of  September  15,  1993 

United  States  Advisory  Council  on  the  National 
Information  Infrastructure 


By  the  authority  vested  in  me  as  (^resident  by  the  Constitution  and  the 
laws  of  the  United  States  of  America,  including  the  Federal  Advisory  Commit- 
tee Act,  as  amended  (5  U.S.C.  App.  2)  ("Act"),  and  section  301  of  title 
3,  United  Stales  Code,  it  is  hereby  ordered  as  follows: 

Section  1.  Establishment,  (a)  There  is  established  in  the  Commerce  Depart- 
ment the  "United  States  Advisory  Council  on  the  National  Information  Infra- 
structure" ("Council").  The  Council  shall  consist  of  not  more  than  25  mem- 
bers to  be  appointed  by  the  Secretary  of  Commerce  ("Secretary"). 

(b)  The  Secretary  shall  appoint  from  among  the  members  of  the  Council 
officials  to  serve  as  chairperson(s)  or  vice-chairperson(s)  of  the  Council 
as  he  shall  deem  appropriate. 

Sec.  2.  Functions,  (a)  The  Council  shall  advise  the  Secretary  on  matters 
related  to  the  development  of  the  National  Information  Infrastructure.  The 
National  Information  Infrastructure  shall  be  the  integration  of  hardware, 
software,  and  skills  that  will  make  it  easy  and  affordable  to  connect  people 
with  each  other,  with  computers,  and  with  a  vast  array  of  services  and 
information  resources. 

(b)  The  Council  shall  advise  the  Secretary  on  a  national  strategy  for 
promoting  the  development  of  a  National  Information  Infrastructure.  Issues 
that  the  Council  may  address  include,  but  are  not  limited  to: 

(1)  the  appropriate  roles  of  the  private  and  public  sectors  in  develop- 
ing the  National  Information  Infrastructure; 

(2)  a  vision  for  the  evolution  of  the  National  Information  Infrastruc- 
ture and  its  public  and  commercial  applications; 

(3)  the  impact  of  current  and  proposed  regulatory  regimes  on  the 
evolution  of  the  National  Information  Infrastructure; 

(4)  national  strategies  for  maximizing  the  benefits  of  the  National 
Information  Infrastructure,  as  measured  by  job  creation,  economic 
growth,  increased  productivity,  and  enhanced  quality  of  life; 

(5)  national  strategies  for  developing  and  demonstrating  applications 
in  areas  such  as  electronic  conmierce,  agile  manufacturing,  life- 
long learning,  health  care,  government  services,  and  civic 
networking: 

(6)  national  security,  emergency  preparedness,  system  security,  and 
network  protection  implications; 

(7)  national  strategies  for  maximizing  interconnection  and  inter- 
operability of  communications  networks; 

(8)  international  issues  associated  with  the  National  Information 
Infrastructure; 

(9)  universal  access;  and 

(10)  privacy,  security,  and  copyright  issues. 
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(c)  The  chairperson(s)  may,  from  time  to  time,  invite  experts  to  submit 
information  to  the  Council  and  may  form  subcommittees  of  the  Council 
to  review  specific  issues. 

Sec.  3.  Administration,  (a)  The  heads  of  executive  agencies  shall,  to  the 
extent  permitted  by  law,  provide  to  the  Council  such  information  as  it 
may  require  for  the  purpose  of  carrying  out  its  functions. 

(b)  Members  of  the  Council  shall  serve  without  compensation  but  shall 
be  allowed  travel  expenses,  including  per  diem  in  lieu  of  subsistence,  as 
authorized  by  law.  including  5  U.S.C.  5701-5707  and  section  7(d)  of  the 
Act,  for  persons  serving  intermittently  in  government  service. 

(c)  The  Department  of  Commerce  shall  provide  the  Council  with  adminis- 
trative services,  facilities,  staff,  and  other  support  services  necessary  for 
the  performance  of  its  functions. 

Sec.  4.  General,  (a)  Notwithstanding  any  other  Executive  order,  the  functions 
of  the  President  under  the  Act  that  are  applicable  to  the  Council,  except 
that  of  reporting  to  Congress,  shall  be  performed  by  the  Secretary  in  accord- 
ance with  guidelines  that  have  been  issued  by  the  Administrator  of  General 
Services. 

(b)  The  Council  shall,  exist  for  a  period  of  two  years  from  the  date  of 
this  order,  unless  the  Council's  charter  is  subsequently  extended  prior  to 
the  aforementioned  date. 

(c)  Members  of  the  Council  and  its  subcommittee  shall  not  be  considered 
special  government  employees  for  any  purpose  or  for  purposes  of  18  U.S.C. 
201-203,  205,  207-209,  and  218-219. 
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Government  Manual 
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As  the  official  handbook  of  the  Federal  Government, 
the  Manual  is  the  best  source  of  information  on  the 
activities,  functions,  organization,  and  principal  officials 
of  the  agencies  of  the  legislative,  judicial,  and  executive 
branches.  It  also  includes  information  on  quasi-official 
agencies  and  international  organizations  in  which  the 
United  States  participates. 

Particularly  helpful  for  those  interested  in  where  to  go 
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each  agency's  "Sources  of  Information"  section,  which 
provides  addresses  and  telephone  numbers  for  use  in 
obtaining  specifics  on  consumer  activities,  contracts  and 
grants,  employment,  publications  and  films,  and  many 
other  areas  of  citizen  interest.  The  Manual  also  includes 
comprehensive  name  and  agency/subject  indexes. 

Of  significant  historical  interest  is  Appendix  C, 
which  lists  the  agencies  and  functions  of  the  Federal 
Government  abolished,  transferred,  or  changed  in 
name  subsequent  to  March  4,  1933. 

The  Manual  is  published  by  the  Office  of  the  Federal 
Register,  National  Archives  and  Records  Administration. 
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DEFARTIiENT  OF  JUSTICE 

Inunigfvtion  and  NaturaHzatfon  Sarvfoa 

8  CFR  Parts  204, 211.  223,  223a,  235. 
251, 2S2, 264, 274a.  290,  316,  and  334 

PN8Ko.i3sin-aq 

RIN111S-A032 

Establlshmant  of  Fonn  1-651,  AHan 
Raglatration  Racaipt  Card,  as  tha 
Exacutlva  Fonn  of  Ragistratton  for 
Lawful  Parmanant  Raaidanca 

AQENCY:  Immigrati<na  and  Naturalization 
Service,  Justice. 

ACTION:  Final  rule. 

SUMMARY:  This  rule  amends  the 
regulations  of  the  Immigration  and 
Nativalization  Service  (the  Service)  by 
terminating  the  validity  of  the  old  Alkn 
Registration  Receipt  Card,  Form  1-151, 
and  establishing  the  current  Alien 
Registration  Receipt  Card,  Form  1-551, 
as  the  exclusive  registration  card  for  the 
use  of  lawful  permanent  resident  aliens. 
This  rule  fcirlber  provides  the 
procedures  by  which  a  lavirful 
permanent  resident  alien  in  posseaaion 
of  a  Form  1-151  or  a  prior  alien 
registration  document  such  as  Form 
AR-3  or  AR-103  may  replace  that 
document  with  tha  current  Form  1-551. 
This  rule  will  remove  from  droilatian 
fraudulent  or  obaolete  versions  of  tha 
Alien  Registration  Receipt  Card  and 
provide  all  lawful  permanent  resident 
aliens  with  one  docimient  that  is 
universally  raoognizad  as  evidence  of 
thair  status. 

EFFECnvf  DATES:  The  effective  data  of 
the  amendments  to  part  264  (that 
portion  of  the  rule  affecting  tlie 
q>pik:atioa  procadurea)  is  October  20. 
1993.  The  aOBCtive  date  of  the 
amandmanta  to  parts  204, 211, 223, 
223a.  235. 251, 252,  274a.  200,  316.  and 
334  is  Septambar  20. 1004. 


FOR  FURTHER  STOWMATIOW  CONTACT: 
Gerald  Casale,  Senior  Iirmigration 
Examiner,  Immigration  end 
Naturalization  Service,  room  7122, 425 
I  Street  NW.,  Washington,  DC  20536, 
telephone  (202)  514-5014. 

SUPPLEMBtTARV  SVOmUTION: 

Background 

In  a  notice  of  proposed  rulemaking  on 
May  2a,  1993,  at  58  FR  31000-31003, 
the  Service  aiuHNmced  its  intention  to 
amend  Title  8  of  the  Code  of  Federal 
Regulations.  The  amendments  are 
necessary  to  enhance  the  security  of 
Service  documents  that  evidence 
identity  and  eligibility  for  employment 
and  public  benefits  for  aliens  in  Ia%vful 
permanent  resident  status,  and  to 
replace  the  confusing  multipUdty  of 
documents  with  one  secure  document 
that  is  widely  recognized  as  definitive 
evidence  of  resident  status.  The 
pro(>osed  regulatory  changes  and  the 
Service's  reasons  for  adopting  them 
were  discussed  in  detail  in  the  proposed 
rule.  All  interested  parties  were  invited 
to  submit  comments  on  the  proposed 
amendments;  and  due  consideration 
was  given  to  all  of  the  comments 
received.  , 

Analysis  of  Comments 

The  Service  received  thirty-six 
comments  in  response  to  t^ie  proposed 
rule.  Eight  commenters  expressed 
unqualified  approval  of  the  changes  on 
the  grounds  that  they  vnll  autail  the 
use  of  fraudulent  cards  and  thereby 
reduce  the  abuse  of  publicly  financed 
social  services  by  illegal  aliens.  Most  of 
the  other  commenters  identified 
themselves  as  representatives  of  alioi 
rights  advocacy  groups  and  offered 
aeveral  reservations  or  ob)ections  to 
various  elements  of  the  propoeed  rule. 
The  specific  topics  raiseid  by  the 
commenters  are  simimarized  and 
analyzed  below. 

The  Expiration  of  the  Form  1-151  Card 

Several  commenters  took  issue  with 
the  expiration  of  Alien  Registration 
Receipt  Cards  vihich  they  claim  were 
understood  to  be  vabd  indefinitely. 
However,  no  statutory  authority 
precludes  the  Service  6<am  requiring  the 
updating  of  Alien  Registration  Receipt 
Cards.  Ota  the  contrary,  the  immigration 
and  Nationality  Act  provides  the 
Attorney  General  with  anthcrity  to  issue 
"an  alien  registration  receipt  card  in 


such  form  or  manner  and  at  such  time 
as  shall  be  prescribed  under  regulations 
issued*  *  •."8U.S.C.  1304(d).  Since 
regulations  are  subject  to  change  with 
proper  notice,  the  fact  that  the  1-151 
and  its  predecessor  forms  had 
previously  been  recognized  for  a 
number  of  years  in  no  way  limits  the 
Attorney  General's  authority  to  regulate 
the  validity  of  alien  registration 
doounents.  Indeed,  a  Govenmient 
agency  which  issues  an  identity 
document  should  only  recognize  the 
validity  of  that  document  for  as  long  as 
it  is  deemed  consistent  with  sound 
public  policy  to  do  so.  The  Service  has 
determined  that  it  is  no  longer  sound 
public  policy  to  recognize  Alien 
Registration  Receipt  Cards  that  predate 
the  use  of  the  Form  1-551. 

The  Replacement  Card  Fee 

A  numbm'  of  commenters  suggested 
that  the  Service  has  no  authonty  to 
impose  a  fee  for  the  replacement  cards. 
Many  of  their  letters  claimed  that  the 
card  replacement  program  will  not 
provide  a  "service  or  thing  of  value" 
incident  to  a  voluntary  act.  Although 
few  of  these  onunenters  questioiied  the 
benefits  that  flow  from  possessing  valid 
evidence  of  lawful  pennanent  resident 
status,  many  nevertheless  asserted  that 
charging  a  fee  is  improper  because  the 
new  card  would  merely  restore  proof 
which  the  rule  itself  takes  away.  The 
underlying  argiunent  of  many  of  these 
commenters  appears  to  be  that  the 
Service  should  not  be  permitted  to 
impose  a  processing  fm  for  the  new  card 
unless  it  can  demonstrate  additional 
benefits  beyond  those  which  the 
affected  parties  enjoyed  immediately 
prior  to  this  ruk.  However,  no  basis  for 
this  alleged  burdra  of  |mK}f  has  been 
sho%vn.  hi  any  case,  the  benefits  to 
aliens  who  comply  with  this  rufe  have 
been  amply  detailed  in  the 
supplementary  information  sectioD  of 
the  propoeed  rule. 

Some  commenters  claimed  that  the 
rufe  would  be  unfeir  to  those  resident 
aliens  who  derive  no  current  benefit 
from  their  status  on  account  of  tbair 
withdrawal  from  employment. 
international  travel,  etc.  These 
commenters  appear  to  confuse  the 
benefits  which  flow  from  an  alien's 
status  SI  s  lawful  permanent  resident, 
such  as  an  slioi's  continuing  right  to 
live  and  work  in  tha  United  Statea.  with 
the  ability  to  exardae  thoae  benefits  by 
having  valid  evidence  of  reaident  atstus. 
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It  is  the  evidence  of  lawful  permanent 
resident  status  in  the  form  of  the  Alien 
Registration  Receipt  Card  which  permits 
an  alien  to  take  advantage  of  benefits 
such  as  employment  authorization  and 
the  ability  to  travel  to  and  from  the 
United  States. 

In  the  increasingly  rare  instance 
where  a  resident  alien  has  no  need  for 
valid  evidence  of  legal  status,  this  rule 
does  not  strip  that  person  of  permanent 
resident  status:  it  merely  invalidates  the 
use  of  an  obsolete  document  which 
denoted  such  status.  Any  alien  who  is 
unable  to  make  a  timely  application  for 
a  valid  Alien  Registration  Receipt  Card 
during  the  grace  period  of  the 
replacement  program  can  apply  for  one 
voluntarily  at  any  time  afterward. 

Several  commenters  took  issue  with 
the  amount  of  the  fee  to  be  charged  for 
processing  the  Form  1-90  Application  to 
Replace  Alien  Registration  Card. 
Currently  set  at  $70.  many  argued  that 
it  should  be  reduced.  However,  no 
factual  evidence  was  submitted  in 
support  of  this  proposal.  The  current  fee 
structure  is  based  on  an  analysis  of 
overall  costs  of  administering  the 
program.  The  $70  fee  was  imposed  only 
after  notice  and  public  comment.  56  FR 
12647  (March  27,  1991).  and  was  not 
challenged.  This  same  fee  has  been 
charged  for  all  1-90  card  replacement 
applications  for  over  two  years. 

One  writer  expressed  the  belief  that 
the  card  replacement  program  is  merely 
a  scheme  to  enrich  the  agency  with  fees 
while  burdening  its  own  staff  with  more 
paperwork.  There  was  no  empirical 
information  offered  to  support  this 
claim.  The  replacement  program  does 
indeed  require,  at  least  temporarily, 
more  work  on  application  adjudication 
and  card  production,  and  more 
personnel  to  carry  it  out.  The 
application  fees  are  calculated  to  cover 
the  costs  of  this  process.  Consequently, 
the  service  expects  no  net  income  as  a 
result  of  this  program.  However,  the 
Service  does  expect  this  program  to  save 
time  in  the  future  because  the 
establishment  of  Form  1-551  as  the  only 
valid  evidence  of  lawful  permanent 
resident  alien  status  will  lead  to  greater 
efficiencies  in  carrying  out  the  Service's 
employer  sanctions  and  inspections 
programs. 

The  Ten-Year  Expiration  Date 

Some  commenters  proposed  that  if 
the  replacement  card  program  is 
implemented  the  new  cards  should  be 
valid  indefinitely,  and  not  expire  in  ten 
years  as  do  all  other  Form  1-551  cards 
currently  issued.  While  this  suggested 
approach  would  appear,  on  its  face,  to 
conserve  time  and  resources,  the 
Service's  experience  with  Alien 


Registration  Receipt  Cards  that  have 
become  obsolete  or  compromised  over 
the  course  of  time,  have  led  us  to  the 
opposite  conclusion. 

In  recent  years  the  technology 
employed  by  counterfeiters  on  one  hand 
and  law  enforcement  agencies  on  the 
other  has  continually  advanced.  In  order 
for  the  Service  to  keep  its  lead  in 
maintaining  the  integrity  of  immigrant 
identity  documents,  their  periodic 
revision  will  be  required.  It  is  also 
foreseeable  that  continuing 
improvements  in  the  machine-readable 
features  of  Form  1-551  cards  will 
advance  the  technology  to  expedite 
applications  for  various  public  benefits. 
It  is  common  practice  among  other 
federal  and  state  agencies  to  require  the 
periodic  renewal  of  other  identity  cards, 
e.g.,  automobile  operator  licenses,  U.S. 
passports,  and  voter  registration  cards. 

The  Timing  of  the  Final  Rule 

Two  commenters  suggested  that  the 
Service  should  refrain  from  adopting  a 
new  rule  pending  the  outcome  of  two 
lawsuits.  One  commenter  opined  that 
the  injunction  issued  in  Espindola  v. 
INS.  Civ.  No.  S-92-1871  (E.D.  Cal. 
1992)  enjoining  the  Service  from 
accepting  1-151  replacement  card 
applications  filed  pursuant  to  the 
Federal  Register  Notice  issued  by  the 
Service  on  June  26. 1992,  effectively 
bars  the  Service  from  promulgating  this 
rule. 

The  pending  lawsuits  challenge  the 
legality  of  the  card  replacement  program 
as  announced  by  the  Service's  Federal 
Register  Notice  dated  June  2. 1992.  One 
of  the  stated  reasons  for  the  issuance  of 
the  injunction  to  which  the  one 
commenter  referred  was  to  address  the 
fact  that  the  prior  "green  card" 
replacement  program  had  not  Bfeen 
promulgated  in  accordance  with  the 
Administrative  Procedures  Act  (APA). 
The  publication  of  this  rule  establishes 
a  "green  card"  replacement  program 
independent  of  the  one  announced  in 
the  June  26. 1992  Federal  Register 
Notice  and  resolves  the  issue  of  APA 
compliance. 

The  Effectiveness  of  Form  1-551  as  a 
Control  for  Fraud 

The  substantial  incidence  of  fraud 
connected  with  the  1-151  card  and 
previous  alien  resident  registration 
dociunents  has  already  been  outlined  in 
the  proposed  rule.  Eight  commenters 
approved  of  the  prospect  that  the  rule 
would  curtail  use  of  fraudulent  cards  or 
the  procurement  of  publicly  financed 
social  services  by  illegal  aliens.  One 
letter  cited  incidents  of  persons  who 
used  the  easily  counterfeited  Form  I- 
151  cards  to  assume  multiple  identities 


in  order  to  defraud  Government  benefit 
programs. 

Several  others  suggested  that  the 
current  incidence  of  fraud  is  insufficient 
to  justify  the  expense  and 
inconvenience  of  the  card  replacement 
program.  However,  no  factual  analysis 
was  offered  by  any  except  two 
commenters  who  inferred,  from  recent 
detections  of  some  counterfeit  Form  I- 
551  cards,  that  use  of  the  current 
version  would  not  prevent  fraud. 
Notwithstanding  the  lengths  to  which 
some  criminals  will  go  to  try  to 
counterfeit  any  Alien  Registration 
Receipt  Card  in  circulation,  the  fact 
remains  that  the  current  Form  1-551  is 
far  more  fraud-resistant  than  the  1-151 
and  its  predecessor  forms. 

Two  commenters  suggested  that  the 
proposed  rule  would  inconvenience 
lawful  permanent  resident  aliens  in 
order  to  distinguish  them  from  illegal 
aliens.  While  there  may  be  some 
inconvenience  involved,  the  objectives 
more  than  justify  it.  All  law-abiding 
members  of  a  political  community, 
citizens  included,  are  subject  to 
comparable  inconveniences  and 
material  sacrifices  in  order  that  laws  for 
the  general  welfare  may  be  upheld.  For 
example,  anyone  who  owns  or  operates 
an  automobile  is  familiar  with  the 
requirements  of  registration  and 
licensure.  The  ten-year  renewal  interval 
of  the  Form  1-551  is  no  more  frequent 
than  that  required  for  a  United  States 
passport,  and  far  less  frequent  than  the 
cycles  required  for  the  renewal  of  driver 
licenses  or  voter  registration  in  many 
jurisdictions. 

The  Impact  on  the  Employer  Sanctions 
Program 

One  commenter  asserted  that  the 
proposed  rule  would  penalize  an 
employer  who  had  mistakenly  enrolled 
an  alien  who  had  shown  fraudulent 
documents.  He  did  not,  however, 
explain  how  the  replacement  program 
would  produce  such  a  result.  On  the 
contrary,  the  rule  will  relieve  employers 
of  the  burden  of  sifting  through  a 
multiplicity  of  different  Alien 
Registration  Receipt  Cards.  The 
preamble  to  the  proposed  rule  explicitly 
exempted  employers  from  liability  for 
verifying  the  authenticity  of  Alien 
Registration  Receipt  Cards  accepted  in 
good  faith  from  employees  hired  prior  to 
the  effective  date  of  this  rule. 

The  Impact  on  Naturalization 
Applications     ■ 

Two  commenters  noted  that 
permanent  resident  aliens  who  opt  to 
defer  applying  for  a  replacement  Form 
1-551  in  order  to  pursue  naturalization 
risk  a  period  during  which  their  status 
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might  be  considered  "uncertain"  if  their 
naturalization  application  is  not 
approved  before  their  current  "green 
card"  expires. 

If  the  alien  applies  for  naturalization 
in  a  timely  manner,  such  a  risk  would 
be  minimal  given  the  one-year  grace 
period  before  the  termination  of  the 
validity  of  all  Alien  Registration  Receipt 
Cards  other  than  the  Form  1-551. 
Should  an  alien's  application  not  be 
adjudicated  before  the  expiration  date  of 
his  or  her  Alien  Registration  Receipt 
Card,  there  will  be  no  uncertainty  in  the 
alien's  status — he  or  she  will  remain  a 
lawful  permanent  resident  alien.  The 
only  change  will  be  that  he  or  she  will 
no  longer  have  valid  evidence  of  that 
status.  In  the  event  that  the 
naturalization  application  of  a  lawful 
permanent  resident  alien  subject  to  this 
rule  is  denied,  that  alien  may  still  apply 
for  a  replacement  Form  1-551  card  at 
any  time. 

In-Person  Filing  versus  Filing  by  Mai! 

Citing  various  inconveniences 
associated  with  in-person  filing  of  the 
Form  1-90  replacement  application  for 
some  of  the  affected  resident  aliens, 
several  commenters  advocated  that  they 
be  given  the  option  of  filing  the  Form 
1-90  by  mail.  According  to  two 
commenters  these  burdens  include 
lengthy  travel  into  cities  in  which 
Service  offices  are  located,  where  they 
face  the  prospect  of  urban  crime.  In 
some  cases,  physical  frailty  was  also 
mentioned  as  a  consideration.  In 
support  of  their  position,  several 
commenters  cited  current  Service 
regulations  which  allow  mail-in  Hlings 
of  Form  1-131  (Application  for  Travel 
Dociunent)  and  Form  1-90  by  certain 
special  agricultural  workers  (SAW's). 
One  commenter  proposed  an  alternative 
option  of  mailing  or  taking  the 
application  to  a  local  office  of  a  member 
of  Congress. 

Filing  of  Form  1-90  applications  by 
mail  to  obtain  the  new  resident  card 
would  be  contrary  to  Service  policy  and 
the  purposes  of  this  rule.  Such  an 
application  must  be  accompanied  by  the 
Form  1-69,  Card  Data  Collection  Form, 
which  is  a  security  document  used  to 
create  the  new  1-551  Alien  Registration 
Receipt  Card;  on  it  the  applicants  place 
their  signature,  fingerprint,  and 
photograph,  all  in  the  presence  of  a 
Service  employee  who  confirms  that  the 
applicant  is  the  same  person  to  whom 
those  identifiers  pertain.  To  permit  the 
filing  of  these  identifying  features 
without  a  personal  appearance  by  the 
applicant  would  expose  the  process  to 
the  very  fraud  and  abuse  which  the 
replacement  program  is  designed  to 
ciub. 


The  suggested  example  of  Form  1-90 
applications  which  may  be  filed  by  mail 
under  the  SAW  program  is  a  mist«ading 
one,  since  those  applicants  are  still 
required  to  appear  in  p>erson  at  some 
point  in  order  to  execute  the  Form  1-89. 
Similarly,  aliens  who  have  obtained  a 
travel  document  through  a  Form  1-131 
application  by  mail  are  normally  also 
called  on  to  show  an  immigration 
inspector  their  AUen  Registration 
Receipt  Card  when  they  seek 
readmission  to  the  United  States  at  a 
port  of  entry. 

Under  8  CFR  264.5(a)  of  this  rule, 
aliens  whose  advanced  age  or  physical 
disability  make  it  impossible  for  them  to 
travel  to  the  Service  office  having 
jurisdiction  over  their  place  of  residence 
may  be  granted  a  waiver  of  the 
photograph,  in  person  or  1-89  execution 
requirements.  Moreover,  such  persons 
may  arrange  for  the  assistance  of  the 
Service's  outreach  personnel  in  the 
processing  of  their  Form  1-90 
application  at  or  near  their  homes. 

As  to  the  proposal  to  allow  filing  of 
Form  1-90  applications  with  local 
Congressional  offices,  the  Service  has  no 
authority  to  delegate  its  regulatory 
responsibilities  to  the  Legislative 
branch.  Moreover,  the  Service  lacks  any 
means  to  impose  secure  and  uniform 
filing  procedures  on  independent 
Congressional  offices. 

Publicity  and  Grace  Period 

Several  commenters  asserted  that 
under  this  alien  registration  receipt  card 
replacement  program  the  time  interval 
allowed  before  invalidation  of  the  old 
cards  should  be  longer  than  one  year; 
they  generally  felt  that  more  publicity  is 
needed  to  ensure  adequate  notice  and 
information.  Some  cited  a  lack  of 
telephone  access  to  Service 
representatives  to  answer  inquiries  at 
some  local  offices. 

The  one-year  period  provided  for 
compliance  with  this  rule  is  a  liberal 
allowance:  no  commenter  has  shov^n 
why  it  should  be  considered  inadequate. 
Many  persons  affected  by  this  rule  are 
evidently  aware  of  its  requirements, 
having  already  responded  to  the 
previous  program  notice  of  June  1992. 
The  Service  intends  to  widely  publicize 
the  requirements  of  the  new  alien 
registration  receipt  card  replacement 
program.  The  Service  will  also  engage  in 
an  extensive  outreach  program  which 
may  include  processing  et  remote 
locations  to  ensure  that  aliens  have  the 
opportunity  to  comply  with  this  rule. 

Other  Issues 

Since  the  publication  of  the  proposed 
rule,  some  areas  requiring  correction  or 
clarification  have  arisen.  The  May  28. 


1993  proposed  rule  inadvertently 
proposed  to  remove  certain  sections 
which  should  have  been  retained  and/ 
or  redesignated.  The  final  rule  corrects 
these  errors.  First,  the  reference  to  Form 
"1-90"  in  8  CFR  264.1(b)  should  not  be 
removed.  In  the  final  rule,  a  pending  I- 
90  application  shall  be  considered 
temporary  evidence  of  registration. 
Second.  8  CFR  264.1(c)(1)  regarding 
replacement  of  registration  by 
nonimmigrants  should  not  be  removed. 
Accordingly,  the  final  rule  retains 
paragraph  (c)(1),  removes  paragraph 
(c)(2),  and  redesignates  paragraph  (c)(3) 
as  (c)(2)  in  §264.1.  Instructions  for  the 
filing  and  processing  of  Form  1-90 
applications,  formerly  contained  in  8 
CFR  264,1,  paragraphs  (c)(2)(iii)  through 
(c)(2)(vi)  and  inadvertently  omitted  from 
section  264.5  of  the  proposed  rule,  are 
restored  in  paragraph  264.5  (e)  and  (0  of 
the  final  rule. 

The  last  sentence  of  8  CFR  264.5(a)  of 
the  proposed  rule  is  removed  because  it 
duplicates  information  contained  in  8 
CFR  264.5(e)(3)(ii). 

The  final  rule  clarifies  any  potential 
confusion  concerning  the  meaning  of 
the  second  sentence  of  8  CFR  264.5(c) 
regarding  other  filings  by  permanent 
residents.  By  revising  paragraph  (c)  into 
two  paragraphs,  (c)(1)  and  (cK2),  the 
final  rule  makes  it  clear  that  (1)  a 
permanent  resident  must  apply  on  the 
Form  1-90  to  replace  an  obsolete  edition 
of  the  alien  registration  card,  and  that 
(2)  a  permanent  resident  ahen  may  seek 
to  replace  any  edition  of  the  alien 
registration  card  for  any  other  reason 
not  specified  in  the  regulation  (e.g.,  the 
photograph  on  an  alien's  current  alien 
registration  receipt  card  no  longer 
resembles  that  of  the  bearer).  The 
reference  in  8  CFR  211.1(b)(3)  to 
compliance  with  the  requirements  of  8 
CFR  264.1(c)  has  been  amended  in 
accordance  with  the  changes  of  this 
final  rule  to  require  compliance  with  8 
CFR  264.5. 

In  accordance  with  5  U.S.C.  605(b). 
the  Commissioner  of  the  Immigration 
and  Naturalization  Service  certifies  that 
this  rule  will  not  have  a  significant 
adverse  economic  impact  on  a 
substantial  number  of  small  entities. 
This  rule  is  not  considered  to  be  a  major 
rule  within  the  meaning  of  section  1(b) 
of  E.O.  12291,  nor  does  this  rule  have 
Federalism  implications  warranting  the 
preparation  of  a  Federalism  Assessment 
in  accordance  with  E.0. 12612. 

The  information  collection 
requirements  contained  in  this  rule  have 
been  cleared  by  the  Office  of 
Management  and  Budget  under  the 
provisions  of  the  Paperwork  Reduction 
Act.  Qearance  numbers  for  these 
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collections  are  contained  in  8  CFR 
299.5.  Display  of  Control  Numbers. 

ListofSubiects 

8  CFR  Part  204 

Administrative  practice  and 
procedure.  Immigration,  Reporting  and 
recordkeeping  requirements. 

8  CFR  Part  211 

Immigration,  Passports  and  visas. 
Reporting  and  recordkeeping 
requirements. 

8  CFR  Part  223 
Aliens,  Students,  Surety  bonds. 

6  CFR  Part  223a 

Immigration,  Refugees,  Reporting  and 
recordkeeping  requirements. 

8  CFR  Part  235 

Administrative  practice  and 
procedure.  Aliens,  Immigration, 
Reporting  and  recordkeeping 
requirements. 

8  CFR  Part  251 

Air  carriers.  Airmen,  Aliens,  Maritime 
carriers.  Reporting  and  recordkeeping 
requirements.  Seamen. 

8  CFR  Part  252 

Air  carriers.  Airmen,  Aliens,  Maritime 
carriers.  Reporting  and  recordkeeping 
requirements.  Seamen. 

8  CFR  Part  264 

Aliens,  Reporting  and  recordkeeping 
requirements. 

8  CFR  Part  274a 

Administrative  practice  and 
procedure.  Aliens,  Employment, 
Re{)orting  and  recordkeeping 
requirements. 

8  CFR  Part  299 

Immigration.  Reporting  and 
recordkeeping  requirements. 

8  CFR  Part  316 

Gtizenship  and  naturalization, 
International  Organizations,  Reporting 
and  recordkeeping  requirements. 

8  CFR  Part  334 

Citizenship  and  naturalization. 
International  Organizations,  Reporting 
and  recordkeeping  requirements. 

Accordingly,  chapter  I  of  title  8  of  the 
Code  of  Federal  Regulations  is  amended 
as  follows: 

PART  204— IMMIGRANT  PETITIONS 

1.  The  authority  citation  for  part  204 
continues  to  read  as  follows: 

Authority:  8  U.S.C  1101, 1103. 1151. 1153. 
1154. 1182. 1186A.  1255:  8  CFR  part  2. 


2.  Section  204.1  is  amended  by 
revising  paragraph  (g)(l)(vii)  to  read  as 
follows: 

S  204.1    General  Information  about  relative 
petitions. 

(g)*  '   • 

(!)•'• 

(vii)  The  petitioner's  Form  1-551, 
Alien  Registration  Receipt  Card,  or  other 
proof  given  by  the  Service  as  evidence 
of  lawful  permanent  residence. 
Photocopies  of  Form  1-551  or  of  a 
Certificate  of  Naturalization  or 
Certificate  of  Citizenship  may  be 
submitted  as  evidence  of  status  as  a 
lawfully  permanent  resident  or  United 
States  citizen,  respectively. 


PART  211— DOCUMENTARY 
REQUIREMENTS:  IMMIGRANTS; 
WAIVERS 

3.  The  authority  citation  for  part  211 
continues  to  read  as  follows: 

Authonty:  8  U.S.C  1101. 1103.  1181.  1182. 
1203.1225.1257. 

$21 1.1    [Amended] 

4.  In  §  211.1.  paragraph  (b)(1)  is 
amended  in  the  heading  by  removing 
the  words  "1-151  or". 

5.  Section  211.1  is  amended  by 
revishig  paragraph  (b)(3)  to  read  as 
follows: 

§21 1.1    Visas. 


(b)«  •  • 

(3)  Waiver  of  visas.  An  immigrant 
alien  returning  to  an  unrelinquished 
lawful  permanent  residence  in  the 
United  States  after  a  temporary  absence 
abroad  who  satisfies  the  district  director 
in  charge  of  the  port  of  entry  that  there 
is  good  cause  for  his  or  her  failure  to 
present  an  immigrant  visa,  Form  1-551. 
or  reentry  permit  may.  upon  application 
on  Form  1-193.  Application  for  Waiver 
of  Passport  and/ or  Visa,  be  granted  a 
waiver  of  that  requirement.  A  resident 
alien  who  is  returning  to  an 
unrelinquished  lawful  permanent 
residence  in  the  United  States  after  a 
temporary  absence  abroad  not  exceeding 
one  year  and  who  cannot  present  Form 
1-551  because  of  its  loss  must  file  a 
Form  1-90.  Application  to  Replace  Alien 
Registration  Card,  in  duplicate,  with  the 
district  director  having  jurisdiction  over 
the  port  of  entry  who  may  in  his  or  her 
discretion  grant  or  deny  without  appeal 
a  waiver  of  the  required  immigrant  visa, 
reentry  permit,  or  Form  1-551.  Filing  the 
Form  1-90  in  such  a  case  will  serve  not 
only  as  an  application  for  replacement 
but  also  as  an  application  for  waiver  of 
passport  and  visa,  without  the 


obligation  to  file  a  separate  Form  1-193. 
An  alien  who  is  granted  a  waiver 
through  a  filing  of  Form  1-90  under  this 
section  shall,  after  admission  into  the 
United  States,  comply  with  the 
requirements  of  8  CFR  264.5. 

6.  In  §211.1,  paragraph  (b)(4)  is 
amended  by  removing  the  term  "I- 
151/". 

7.  In  §211.1,  paragraph  (c)  is 
amended  by  removing  the  term  "1-151 
or". 

§211.3    (Amended] 

8.  Section  211.3  is  amended  by 
removing  the  term  "1-151  or"  firom  the 
section  heading  and  wherever  it  appears 
in  that  section. 

§211.5    [Amended] 

9.  In  §211.5,  paragraph  (a)  is 
amended  by  removing  the  term  "1-151," 
from  the  third  sentence. 

10.  In  §  211.5,  paragraph  (b)  is 
amended  by  removing  the  term  "1-151." 
from  the  last  sentence. 

PART  22»-REENTRY  PERMITS 

11.  The  authority  citation  for  part  223 
is  revised  to  read  as  follows: 

Authority:  8  U.S.C.  1103. 1186a.  1203. 

§223.1    [Amended] 

12.  Section  223.1  is  amended  by 
revising  the  phrase  "(Form  1-151  or  I- 
551.  AR-3,  or  AR-103)"  in  the  second 
sentence  to  read:  "(Form  1-551)";  and 
by  removing  the  term  "1-151  or"  from 
the  third  and  fourth  sentences. 

PART  223»-REFUGEE  TRAVEL 
DOCUMENT 

13.  The  authority  citation  for  part 
223a  is  revised  to  read  as  follows: 

Authority:  8  U.S.C  1103,  1181. 1182, 
1186a,  1225. 1226. 1227. 1251.  and  Protocol 
Relating  to  the  Status  of  Refugees  (TIAS 
6577). 

§2233.4    [Amended] 

14.  Section  223a.4  is  amended  by 
removing  the  term  "Form  1-151  or" 
from  the  second  sentence. 

PART  235— INSPECTION  OF  PERSONS 
APPLYING  FOR  ADMISSION 

15.  The  authority  citation  for  part  235 
continues  to  read  as  follows: 

Authority:  8  U.S.C  1101. 1103. 1182. 1183. 
1201,  1224. 1225.  1226. 1227, 1228, 1252. 

§235.9    [Amended] 

16.  Section  235.9  is  amended  in 
paragraph  (b)(1)  by  removing  the  term 
"Form  1-151  or"  from  the  second 
sentence. 
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PART  251— ARRIVAL  MANIFESTS  AND 
LISTS:  SUPPORTING  DOCUMENTS 

17.  The  authority  citation  for  part  251 
continues  to  read  as  follows: 

Authority:  8  U.S.C  1103, 1182, 1221, 1281. 
1282. 

$251.1    [Amended] 

18.  In  §251.1,  paragraph  (c)(1)  is 
amended  by  removing  the  term  "1-151 
or". 

19.  In  §  251.1,  paragraph  (c)(3)  is 
amended  by: 

a.  Revising  the  phrase  "to  him"  to 
read:  "to  him  or  her"; 

b.  Revising  the  phrase  "on  his"  to 
read:  "on  his  or  her";  and  by 

c  Revising  the  phrase  "wnich  he"  to 
read:  "which  he  or  she". 

PART  252— LANDING  OF  ALIEN 
CREWMEN 

20.  The  authority  citation  for  part  252 
is  revised  to  read  as  follows: 

Authority:  8  U.S.C  1103, 1184, 1258. 1281. 
1282. 

21.  In  §  252.1,  paragraph  (b)(1)  is 
amended  by  revising  the  term  "1-151" 
to  read: "1-551". 

PART  264— REGISTRATION  AND 
FINGERPRINTING  OF  ALIENS  IN  THE 
UNITED  STATES 

22.  The  authority  citation  for  part  264 
continues  to  read  as  follows: 

Authority:  8  U.S.C.  1103, 1201. 1201a, 
1301-1305. 

1264.1  [Amended] 

23.  In  §  264.1,  paragraph  (b)  is 
amended  by  removing  the  Form  Number 
and  Class  references  for  forms  "1-102", 
"1-174",  and  "1-695"  from  the  listing  of 
forms. 

24.  Section  264.1  is  amended  by 
removing  paragraph  (c)(2);  and 
redesignating  paragraph  (c)(3)  as  (c)(2). 

1204.2  [Amended] 

25.  Section  264.2  is  amended  by: 

a.  Removing  from  the  first  sentence  of 
paragraphs  (c)(l)(vii)  and  (c)(2)(ix)  the 

Ehrase,  "to  Form  1-90"  and  inserting  in 
eu  thereof  "on  the  application  form". 

b.  Revising  the  section  heading  and 
paragraphs  (c)(l)(i)  and  (c)(2)(i)  to  read 
as  follows: 

1 264.2    Application  for  creation  of  record 
of  peratanent  residence. 

•        •        •        •        • 

(!)•   •   • 

(i)  A  completed  Form  1-485,  writh  the 
fee  required  in  8  CFR  103.7(b)(;i)  and 
any  initial  evidence  required  on  the 
application  form  and  in  this  section. 


(2)*  *  • 

(i)  A  completed  Form  1-485,  with  the 
fee  required  in  8  CFR  103.7(b)(1)  and 
any  initial  evidence  required  in  this 
application  form  and  in  this  section. 
•        •        •        *        • 

26.  Section  264.5  is  added  to  read  as 
follows:  J 

§  264.5    Application  for  a  replacement  Alien 
Registration  Card. 

(a)  Genera],  An  application  for  a 
replacement  alien  registration  card  must 
be  filed  on  Form  1-90  with  the  initial 
evidence  required  on  the  application 
form  and  with  the  fee  specified  in  8  CFR 
103.7(b)(1);  except  that  no  fee  is 
required  for  an  application  filed 
pursuant  to  paragraphs  (b)(7)  through 
(b)(9)  of  this  section,  or  paragraphs 
(d)(2)  or  (d)(4)  of  this  section. 

(b)  Permanent  residents  required  to 
file.  A  permanent  resident  shall  apply 
for  a  replacement  alien  registration  card: 

(1)  when  the  previous  card  has  been 
lost,  stolen,  or  destroyed; 

(2)  When  the  existing  card  will  be 
expiring  within  six  months; 

l3)  Wnen  "he  existing  card  has  been 
mutilated; 

(4)  When  the  bearer's  name  or  other 
biographic  information  has  been  legally 
changed  since  issuance  of  the  existing 
card; 

(5)  When  the  applicant  is  taking  up 
actual  residence  in  the  United  States 
after  having  been  a  commuter,  or  is  a 
permanent  resident  taking  up  commuter 
status; 

(6)  When  the  applicant  has  been 
automatically  converted  to  permanent 
resident  status; 

(7)  When  the  previous  card  was 
issued  but  never  received: 

(8)  When  "he  bearer  of  the  card 
reaches  the  ege  of  14  years,  unless  the 
existing  card  will  expire  prior  to  the 
bearer's  16th  birthday;  or 

(9)  If  the  existing  rard  bears  incorrect 
data  on  acco  ant  of  Service  error. 

(c)  Other  filings  by  a  permanent 
resident. 

(1)  A  permanent  resident  shall  apply 
on  Form  1-90  to  replace  a  prior  edition 
of  the  ahen  rsgistration  card  issued  on 
Form  AR-3.  AR-103,  or  1-151. 

(2)  A  permanent  resident  may  apply 
on  Form  1-90  to  replace  any  edition  of 
the  alien  registration  card  for  any  other 
reason  not  specified  in  paragraphs  (b) 
and  (c)(1)  of  this  section. 

(d)  Conditional  permanent  residents 
required  to  file.  A  conditional 
permanent  resident  whose  card  is 
expiring  shall  apply  to  remove  the 
conditions  on  residence  on  Form  1-751. 
A  conditional  permanent  resident  shall 
apply  on  Form  1-90: 

(1)  To  replace  a  card  that  was  lost, 
stolen,  or  destroyed; 


(2)  To  replace  a  card  that  was  issued 
but  never  received; 

(3)  Where  the  prior  card  has  been 
mutilated; 

(4)  Where  the  prior  card  is  incorrect 
on  account  of  Service  error;  or 

(5)  Where  his  or  her  name  or  other 
biographic  data  has  changed  since  the 
card  was  issued. 

(e)  Application  process — (1) 
Accompanying  documents— {i) 
Photographs.  An  1-90  application  must 
be  filed  with  two  color  photographs 
meeting  the  specifications  on  the 
application  form. 

lii)  Prior  evidence  of  alien 
registration.  An  1-90  application  filed 
under  paragraph  (b)  (2),  (3).  (4),  (5),  (8), 
or  (9)  of  this  section  must  include  the 
prior  Alien  Registration  Receipt  Card  or 
other  evidence  of  permanent  residence 
or  commuter  status. 

(iii)  Evidence  of  name  or  other 
biographic  change.  An  1-90  application 
filed  under  paragraph  (b)(4)  of  this 
section  must  include  the  order,  issued 
by  a  court  of  competent  jurisdiction, 
changing  the  applicant's  name,  or  with 
the  applicant's  marriage  certificate.  An 
application  to  change  other  biographic 
data  on  a  card  must  include 
documentary  evidence  conclusively 
establishing  the  new  data. 

(iv)  Fingerprint  chart.  An  1-90 
application  filed  under  paragraph  (b)(8) 
of  this  section  must  be  filed  with  a 
completed  Form  FD-258  Fingerprint 
Chart. 

(2)  Filing— (i)  Where  to  file.  An  1-90 
application  shall  be  filed  by  the 
applicant,  in  person,  at  the  Service 
office  that  has  jurisdiction  over  his  or 
her  place  of  residence,  except  for  those 
applicants  filing  an  1-90  pursuant  to 
paragraph  (b)(6)  of  this  section,  who 
shall  file  the  application  with  the 
Director  of  the  Service  Center  having 
jurisdiction  over  his  or  her  place  of 
residence.  If  the  applicant's  place  of 
residence  is  outside  the  United  States 
and  there  is  no  Service  office  in  that 
foreign  country,  the  application  shall  be 
filed  by  the  apphcant,  in  person,  at  the 
American  Consulate  with  jurisdiction 
over  his  or  her  place  of  residence. 

(ii)  Data  collection  form.  An  applicant 
must  execute  the  signature  and 
fingerprint  blocks  of  Form  1-89,  Data 
Collection  Form,  at  a  Service  office 
when  filing  an  1-90  application. 

(3)  Miscellaneous— ii)  Interview.  An 
applicant  may  be  required  to  appear 
before  an  immigration  officer  or 
consular  officer  and  be  interviewed 
under  oath  concerning  eligibility- 

(ii)  Waiver  of  requirements.  Tne 
Service  may  waive  the  photograph,  in 
person  filing,  and  1-89  execution 
requirements  of  this  section  in  cases  of 
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confinement  due  to  advanced  age  or 
physical  infirmity. 

(0  Decision.  If  an  application  is 
denied,  the  applicant  shall  be  notified  of 
the  reasons  for  denial.  No  appeal  shall 
lie  from  this  decision. 

PART  274a— CONTROL  OF 
EMPLOYMENT  OF  AUENS 

27.  The  authority  citation  for  part 
274a  continues  to  read  as  follows: 

Amfaorily:  8  U.S.C.  1101. 1103. 1324a:  8 
CFRpart2. 

28.  Section  274a,2  is  amended  by 
revising  paragraph  (b)(l)(v)(A)(5)  to  read 
as  follows: 

S274«.2   VerMcalionofeinpioymeni 
•HgibiUty. 

(b)  •  •  • 
(1)  *  •  ' 

(v)  •  •  • 
(A)  •  •  • 

(5)  Alien  Registration  Receipt  Card. 
INS  Form  1-551; 


S274a.12    [An 

29.  In  §274a.l2.  paragraph  (a)(1)  is 
amended  by  removing  the  term  "Form 
1-151  or"  from  the  first  sentence;  and  by 
revising  the  phrase  "the  individual's 
work  authorization"  to  read:  "the 
bearer's  work  authorization". 

PART  299— EMIGRATION  FORMS 

30.  The  authority  citation  for  part  299 
continues  to  read  as  follows: 

Authority:  8  U.S.C.  1101, 1103;  8  CFR  pari 
2. 

§229.1    {AmendwQ 

31.  Section  299.1  is  amended  by 
removing  the  entry  for  Form  1-151  bom 
the  listing  of  forms. 

PART  316— GENERAL 
REQUIREMENTS  FOR 
NATURALIZATION 

32.  The  authority  citation  for  part  316 
continues  to  read  as  follows: 

Authority:  8  U.S.C  1103. 1181. 1182. 1443. 
1447,  8  CFR  part  2.1. 

S  316.4    [Amended] 

33.  In  §  316.4.  paragraph  (a)(2)  is 
amended  by  revising  the  term,  "Forms 
1-551.  or  1-151"  to  read:  "Form  1-551". 

PART  334— APPLICATION  FOR 
NATURALIZATION 

34.  The  authority  citation  for  part  334 
continues  to  read  as  follows: 

Authority:  8  U.S.C.  1103, 1443. 


S  334.2    [Amended] 

35.  In  §  334.2,  paragraph  (a)  is 
amended  by  removing  the  term  "or 
Form  1-151"  from  the  last  sentence. 

Dated:  September  10. 1Q93. 
Chris  Sale. 

Acting  Commissioner,  Immigration  and 
Naturalization  Service. 
|FR  Doc.  93-22890  Filed  »-15-93: 11:51  am] 

BILUMO  COOC  4410-01-M 


FARM  CREDIT  AOMWUSTRATION 

12  CFR  Parts  611. 613. 614. 620,  621. 
and  627 

RIN3052-AB32 

Organization;  Eligibility  and  Scope  of 
Financing;  Loan  Policies  and 
Oparations;  Disclosure  to 
Shareholders;  Accounting  and 
Reporting  Requirements;  Title  V 
Conservators  and  Receivers 

AGENCY:  Farm  Credit  Administration. 
ACTION:  Final  rule. 

SUMMARY:  The  Farm  Credit 
Administration  (FCA),  by  the  Farm 
Credit  Administration  Board  (Board), 
adopts  final  regulations  on  accounting 
for  high-risk  assets.  The  final 
regulations  update  existing  accounting 
and  reporting  requirements,  promote 
consistency  with  industry  practices 
pertaining  to  problem  loan  accounting 
and  reporting  issues,  and  ensure  that  the 
regulatory  requirements  and  standards 
remain  consistent  with  those  of 
generally  accepted  accounting 
principles  (GAAP).  Among  other 
changes,  the  final  regulations  revise  the 
loan  performance  categories  to  eliminate 
the  term  "nonperforming"  and  the 
categories  of  "other  high-risk  loans"  and 
"other  restructured  and  reduced  rate 
loans."  The  definitions  of  the  revised 
loan  performance  categories  clarify  the 
required  reporting  treatment  of  problem 
loans  to  improve  the  utility  of 
disclosures  to  shareholders  and  the  FCA 
and  obviate  potential  conflicting 
interpretations  of  problem  loan 
classification  among  reporting 
institutions.  Subpart  C  of  the  final 
regulation  contains  a  "sunset"  type  of 
provision  that  states  that  Farm  Credit 
System  (System)  institutions  will  no 
longer  have  to  comply  with  this  subpart 
once  they  implement  the  provisions  of 
Statement  of  Financial  Accounting 
Standards  (SFAS)  No.  114,  issued  by  the 
Financial  and  Accounting  Standards 
Board  (FASB)  i.  Technical  and 


conforming  changes  are  made 
throughout  the  agency's  regulations. 
EFFECTIVE  DATE:  These  final  regulations 
shall  become  effective  on  December  31, 
1993,  or  upon  the  expiration  of  30  days 
after  publication,  during  which  either  or 
both  Houses  of  Congress  are  in  session, 
whichever  is  later.  Notice  of  the 
effective  date  will  be  published  in  the 
Federal  Register. 

FOR  FURTHER  INFORMATION  CONTACT: 
Linda  C.  Sherman,  Policy  Analyst, 
Regulation  Development  Division, 
Office  of  Examination,  Farm  Credit 
Administration,  McLean,  Virginia 
22102-5090,  (703)  883-4498,  TDD 
(703)  883-4444, 
or 

William  L.  Larsen,  Senior  Attorney. 
Regulatory  Operations  Division. 
Office  of  General  Counsel,  Farm 
Credit  Administration,  McLean. 
Virginia  22102-5090,  (703)  883-4020, 
TDD  (703)  883-4444. 

SUPPLEMENTARY  INFORMATION: 

I.  Background 

On  March  13, 1986,  the  FCA  adopted 
its  current  regulations  on  Accounting 
and  Reporting  Requirements,  12  CFR 
part  621  (See  51  FR  8661).  These 
regulations  were  developed  in  large  part 
to  set  requirements  and  standards  for 
institutions  to  use  in  accounting  for 
high-risk  assets  and  disclosing  loan 
performance  characteristics. 

Part  621  contained  specific  standards 
for  nonperforming  loan  categories, 
which  include  nonaccrual,  formally 
restructured,  other  restructured  and 
reduced  rate,  and  other  high-risk  loans. 
The  impetus  for  using  the 
nonperforming  designation  and  various 
nonperforming  categories  came  from 
guidelines  issued  by  the  Securities  and 
Exchange  Commission  (SEC)  in  the 
early  1980's  through  their  Guide  3 — 
"Statistical  Disclosure  by  Bank  Holding 
Companies."  The  FCA  used  the  terms 
"nonperforming  loans"  and 
"nonperforming  assets"  (nonperforming 
loans  and  acquired  property)  in  part  621 
because  the  terms  were  widely  used  by 
the  financial  services  industry,  and  their 
use  by  the  System  would  promote 
consistency  in  reporting  and  financial 
disclosures. 

Since  FCA's  regulations  were  issued 
in  1986,  the  SEC  has  revised  Guide  3. 
Diverse  problem  loan  accounting 
practices  have  emerged  within  the 
financial  services  industry  due,  at  least 
partially,  to  varying  regulatory 
interpretations  of  problem  loan 
accounting.  The  FCA  has  attempted  to 


■  Statament  of  PiiuncUl  Accounting  Sundardi 
No.  114,  Accounting  Ity  Creditem  for  Impairment  of 


a  loan,  an  amendment  of  FASB  Statement  No*.  S 
and  IS.  dated  May  1993. 
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develop  interpretive  guidance  for 
problem  loan  accounting  that  would 
achieve  consistency  and  uniformity  in 
reporting  among  System  institutions 
and  comparability  with  the  financial 
services  industry.  However,  the  FCA 
believes  that  further  regulatory  guidance 
is  necessary  to  maintain  consistency 
with  the  latest  industry  practices. 

A.  History  of  the  Current  Rulemaking 

Prior  to  developing  a  revised 
approach  to  problem  loan  accounting  in 
part  621,  the  FCA  sought  public 
comment  through  an  advance  notice  of 
proposed  ruiemalting  (AhJPRM).  See  57 
FR  58997  (December  14,  1992).  In 
general,  all  commenters  supported 
FCA's  efforts  to  update  and  revise  the 
accounting  and  reporting  requirements 
relating  to  reporting  and  disclosure  of 
problem  loan  assets.  The  FCA 
considered  the  22  comment  letters 
received  in  response  to  the  ANPRM  in 
developing  a  proposed  rule,  which  was 
published  for  public  comment  in  the 
Federal  Register  (58  FR  32071)  on  June 
8, 1993. 

B.  The  Proposed  Regulation 

To  promote  comparability  of  Hnancial 
disclosures  of  problem  loans  by  System 
institutions  with  similar  disclosures  by 
other  financial  institutions  prepared  in 
accordance  with  SEC's  revised  Guide  3 
and  other  regulatory  guidance,  the  FCA 
proposed  to  amend  part  621  as  it 
pertained  to  performance  categories  and 
related  issues.  The  proposed 
amendments  developed  specific 
standards  and  rejxirting  requirements 
for  certain  loan  performance  categories, 
including  nonaccrual,  formally 
restructured,  and  loans  90  days  past  due 
still  accruing  interest.  The  proposed 
regulations  also  eliminated  the  terms 
"nonperforming  loans  and/or  assets" 
and  instead  referred  to  one  of  three 
"performance"  categories.  Finally,  the 
proposed  regulations  clarified  issues 
regarding  the  rule  of  aggregation, 
application  of  payments  on  nonaccrual 
loans,  criteria  for  returning  loans  to 
accrual  status,  and  accounting  for  the 
allowance  for  loan  losses  and 
chargeoffs. 

n.  General  Comments  and  Accounting 
Developments 

A  total  of  21  comment  letters  were 
received  on  the  Accounting  and 
Reporting  regulations  at  12  CFR  part 
621.  Comments  were  received  bom  the 
Farm  Credit  Council  (FCC),  Price 
Waterhouse  (PW),  the  American 
Institute  of  Certified  Public  Accountants 
(AICPA),  the  Federal  Agricultural 
Mortgage  Corporation,  the  Baltimore 
and  Western  Farm  Credit  banks  (FCBs). 


10  direct  lender  associations  (ACAs)  in 
the  Baltimore  district,  and  two  ACAs  in 
the  Columbia  district.  No  other  written 
comments  were  received  from  any  of  the 
associations,  although  the  VVestem 
associations  adopted  a  resolution 
endorsing  their  bank's  letter  as  a  group. 
On  July  21, 1993,  FCA  staff  met  with 
representatives  of  the  System  and  PW, 
who  elaborated  on  their  written 
comments  discussed  below. 

In  addition,  the  FCA  Board  and  senior 
management  held  six  "FCA/Association 
Meetings"  in  early  1993  2.  During  the 
course  of  these  meetings,  association 
board  chairmen  and  chief  executive 
officers  (CEOs)  brought  up  a  number  of 
concerns  regarding  the  ANPRM  and 
anticipated  proposed  rule  on  high-risk 
asset  accounting  issues. 

A.  General  Comments 

All  commenters  supported 
elimination  of  the  nonperforming 
designation  and  the  performance 
categories  of  "Other  High  Risk"  and 
"Other  Restructured  or  Reduced  Rate," 
and  felt  these  were  very  positive 
changes  that  would  result  in  disclosure 
of  loan  information  consistent  with 
other  financial  institutions.  Other  than 
technical  changes  and/or  clarifications, 
which  are  discussed  in  the  section-by- 
section  analysis  below,  there  were  two 
prevalent  concerns  addressed  in  the 
comment  letters. 

The  first  concern  was  that  placing 
specific  accounting  and  reporting 
guidelines  on  prt^lem  loans  in  the 
regulations  may  result  in  Regulatory 
Accounting  Practices  (RAP)  that  are 
different  from  GAAP.  These 
commenters  asserted  that  GAAP  for 
high-risk  assets  is  a  rapidly  changing 
environment,  as  is  evidenced  by 
recently  adopted  SFAS  No.  114,  which 
amends  FASB  Statement  Nos.  5  and  15. 
(See  discussion,  infra.)  They  argued  that 
since  amending  regulations  might  take  a 
considerable  amount  of  time,  a  change 
in  GAAP  could  result  in  non-GAAP 
regulations  until  the  regulations  can  be 
revised.  The  commenters  further 
suggested  that  if  a  RAP  situation  resuhs, 
in  the  worst  case,  the  System's  external 
auditors  would  render  a  qualified 
opinion  on  the  System's  financial 
statements. 

The  second  concern,  expressed 
primarily  by  the  FCC  and  the  banks,  was 
that  the  specificity  of  the  proposed  rules 
would  limit  the  System  institutions' 
ability  to  apply  judgment  in  the 


>PCA/AMOcialion  meetings  were  held  February 
23Td  in  Kansas  City,  Missouri:  February  2Mh  in 
Dallas,  Texas;  March  16tb  In  Columbus,  Ofaioi 
March  IStb  in  Atlanta,  Georgia:  March  23rd  in 
Sacramento,  California:  and  March  25lh  in  Denver, 
Colorada 


accounting  for  high-risk  assets.  To 
provide  more  flexibility,  the 
commenters  urged  the  PCA  to  use  less 
formal  agency  issuances  such  as 
bookletters,  examiner  guidance,  or  call 
report  instructions  to  provide  detailed 
accounting  and  reporting  guidance  and 
interpretations  of  GAAP  rather  than 
regulations.  In  this  regard,  the  FCC, 
supported  by  other  System  commenters, 
recommended  that  the  FCA  eliminate 
all  or  most  of  subpart  C  (§§  621.6 
through  621.10)  from  the  proposed 
regulations,  and  issue  examination 
guidance  or  interpretations  of  GAAP  in 
a  bookletter  format,  similar  to  the 
regulatory  approach  of  the  Office  of  the 
Comptroller  of  the  Currency  (OCC).  The 
FCC  felt  a  bookletter  format  was 
preferable  to  a  regulation  because  it 
allows  for  more  judgment  to  be  used  by 
an  institution,  in  special  circumstances. 

While  System  institutions  must 
prepare  and  issue  financial  statements 
in  accordance  with  GAAP, 
circumstances  could  occur  in  the  future 
that  would  cause  the  FCA  to  require 
disclosure  or  reporting  in  addition  to 
what  is  required  under  GAAP.  However, 
such  an  action  would  only  be  taken  after 
appropriate  analysis  of  all  the  facts  and 
circumstances  and  would  be  based  on 
an  evaluation  of  what  is  needed  for 
effective  regulation  of  System 
institutions  to  ensure  their  safe  and 
sound  operation. 

The  application  of  GAAP  to  a 
particular  area  is  not  always  well 
defined.  Until  recently,  GAAP  has  not 
always  provided  specific  or  extensive 
authoritative  guidance  in  the  area  of 
high-risk  asset  accounting  and 
reporting.  The  FCA  continues  to  believe 
that,  while  by  no  means  the  only 
method,  promulgating  regulations  in 
areas  not  specifically  addressed  by 
GAAP  can  be  an  effective  method  of 
promoting  consistent  accounting  and 
repxjrting  by  System  institutions.  In  this 
regard,  the  FCA  believes  that  the  final 
regulations  will  improve  the 
consistency  of  System  financial 
disclosures  and  comparability  with  the 
financial  services  industry's  current 
approach  to  accounting  and  reporting 
for  high-risk  assets.  If,  however,  GAAP 
subsequently  provides  further  guidance 
and  direction  in  an  area  where  FCA 
regulations  have  been  promulgated,  it  is 
important  for  the  FCA  to  be  responsive 
to  the  changes  in  GAAP.  The  FCA 
believes  that  it  can  act  in  a  timely 
fashion  to  address  any  inconsistencies 
between  its  regulations  and  GAAP, 
should  the  need  arise. 

Three  commenters  suggested  that  the 
FCA  convene  a  negotiated  rulemaking  to 
develop  high-risk  accounting 
regulations.  The  FCA  beUeves  that 
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negotiated  rulemaking,  while  a  useful 
adjunct  to  the  conventional  rulemaking 
procedure  in  some  situations,  is  not 
appropriate  at  this  stage  of  the 
rulemaking  process  for  this  regulation. 
From  the  comments  received  in 
response  to  the  ANPRM  and  the 
proposed  rule,  as  well  as  from 
comments  during  meetings  with  System 
institutions,  the  FCA  has  received  a 
broad  range  of  views  concerning  high- 
risk  asset  accounting  issues.  It  is 
unlikely  that  a  negotiated  rulemaking 
held  this  late  in  the  high-risk  asset 
accounting  rulemaking  process  would 
result  in  more  complete  information  for 
the  FCA's  use  in  formulating  these 
accounting  regulations.  Of  course,  the 
decision  not  to  use  negotiated 
rulemaking  in  this  situation  is  in  no  way 
intended  to  discourage  ongoing  public 
participation  in  the  formulation  of 
regulatory  policy  in  the  future  regarding 
accounting  treatment  of  high-risk  assets. 

B.  Accounting  Developments 

The  issuance  of  SFAS  No.  114  will 
significantly  change  high-risk  asset 
accounting  in  the  financial  services 
industry.  Subsequent  to  FCA 
publication  of  the  proposed  rule  to 
amend  12  CFR  part  621,  the  FASB 
issued  SFAS  No.  114  addressing 
accounting  for  impaired  loans.  This  new 
accounting  standard  deals  with  loan 
valuation  and  income  reporting  issues 
that  will  have  a  significant  impact  on 
the  requirements  of  12  CFR  part  621. 
SFAS  No.  114  provides  guidance  and 
direction  in  the  area  of  establishing  and 
maintaining  a  valuation  allowance  on 
specifically  identified  impaired  loans, 
liiis  statement  will  affect  the  final 
regulation  adopted  herein  in  the 
following  ways. 

First  and  most  importantly,  SFAS  No. 
114  introduces  the  concept  of  an 
"impaired"  loan  and  provides  specific 
requirements  for  the  recognition, 
measurement,  accounting,  and 
disclosure  of  impaired  loans.  This 
brings  into  question  how  the  concept  of 
nonaccrual  loans  and  related  areas  (i.e.. 
disclosure,  income  recognition,  and 
reinstatement  criteria  on  nonaccrual 
loans)  will  fit  into  the  loan  impairment 
framework. 

Second,  this  statement  amends  SFAS 
No.  15,  Accounting  by  Debtors  and 
Creditors  for  Troubled  Debt 
Restructurings,  by  requiring  a  creditor  to 
measure  future  loans  that  are 
restructured  in  a  troubled  debt 
restructuring  (that  involves  a 
modification  of  terms)  in  accordance 
with  SFAS  No.  114.  As  a  result,  this 
may  change  the  performance  category 
for  restructured  loans  contained  in  the 
Dgulation  as  now  adopted.  SFAS  No. 


114  also  revises  the  accounting  for  in- 
substance  foreclosures  by  requiring  that 
a  collateral-dependent  loan  be  classified 
as  acquired  property  only  if  the  lender 
has  taken  possession  of  the  collateral. 
SFAS  No.  114  is  effective  for  fiscal  years 
beginning  after  December  15, 1994,  with 
earlier  application  allowed. 

in.  Adoption  of  Final  Regulation  With 
Sunset  Provision 

When  System  institutions  implement 
SFAS  No.  114,  much  of  12  CFR  part 
621,  subpart  C,  Loan  Performance  and 
Valuation  Assessment,  as  now  adopted, 
will  be  outdated  or  in  conflict  with  the 
new  standard.  However,  many 
implementation  issues  concerning  SFAS 
No.  114  have  yet  to  be  resolved.  As  a 
result,  several  efforts  are  currently 
underway  by  the  FCA,  System 
institutions,  other  financial  institution 
regulators,  and  the  FASB  to  address 
these  issues.  After  considering  various 
options,  the  FCA  has  determined  that 
the  most  appropriate  course  of  action  at 
this  time  is  to  adopt  as  a  final  rule  12 
CFR  part  621  largely  as  proposed,  with 
certain  technical  changes.  (See  the 
section-by-section  analysis,  infra). 

In  response  to  the  impending 
implementation  of  SFAS  No.  114.  the 
FCA  is  including  a  sunset  type  of 
provision  in  §621.11  of  subpart  C 
Section  621.11  provides  that  the 
requirements  of  subpart  C  will  no  longer 
apply  to  a  System  institution  when  it 
implements  the  provisions  of  SFAS  No. 
114.  In  conjunction  with  this  change, 
§  621.5  on  Accounting  for  the  allowance 
for  loan  losses  and  chargeoffs.  has  been 
moved  from  proposed  subpart  C  to 
subpart  B  of  the  final  regulation.  The 
FCA  believes  that  this  approach  will 
come  closest  to  achieving  the  objectives 
of  enhancing  consistency  within  the 
System,  comparability  with  the 
financial  services  industry,  and 
accommodating  the  changing  GAAP 
environment.  Moreover,  this  change 
will  allow  the  FCA  sufficient  time  to 
fully  assess  the  impact  of  SFAS  No.  114 
and  to  provide  any  necessary  additional 
guidance  in  the  area  of  high-risk  asset 
accounting. 

rv.  Section-by-Section  Discussion  of 
Changes 

A.  Subpart  A — Purpose  and  Definitions 

Commenters  suggested  that  two  of  the 
definitions  contained  in  proposed 
§621.2  be  revised  slightly  to  reflect 
current  GAAP.  The  FCA  agrees  with 
these  recommended  changes  and.  as  a 
result,  has  revised  the  definition  of 
"material"  to  be  consistent  with  the  one 
contained  in  Statement  of  Financial 
Accounting  Concepts  No.  2.  Qualitative 


Characteristics  of  Accounting 
Information. 

Similarly,  the  word  "holding"  has 
been  deleted  from  the  definition  for  "net 
realizable  value"  in  order  to  be 
consistent  with  the  current  GAAP 
position  that  holding  costs  are  period 
costs.  Finally,  a  definition  for  "recorded 
investment"  has  been  added  to  the 
definition  section  to  accommodate  the 
substitution  of  the  term  "recorded 
investment"  for  the  term  "principal"  in 
§621.8. 

B.  Subpart  B — General  Rules 

Proposed  §  621.5.  Accounting  for  the 
allowance  for  loan  losses  and 
chargeoffs,  has  been  moved  from 
subpart  C  to  subpart  B  to  prevent  its 
elimination  as  subpart  C  is  phased  out 
with  the  implementation  of  SFAS  No. 
114.  Section  621.5  addresses  general 
requirements  for  maintaining  an 
allowance  for  losses  in  accordance  with 
SFAS  No.  5,  Accounting  for 
Contingencies.  These  general 
requirements  are  not  likely  to  be 
affected  by  SFAS  No.  114.  Similarly, 
requirements  for  recording  chargeoffs 
are  not  addressed  by  SFAS  No.  114,  and 
will,  therefore,  remain  in  §621.5. 
However,  §621.5  (d)(1)  and  (d)(2). 
which  deals  with  earned  but 
uncollected  interest  income  in  current 
and  prior  fiscal  years,  may  be  aflected 
by  the  implementation  of  SFAS  No.  114 
and  have,  therefore,  been  added  to 
§621.8. 

C.  Subpart  C—Loan  Performance  and 
Valuation  Assessment 

The  final  regulation  has  been 
amended  to  accommodate  the 
implementation  of  SFAS  No.  114  by 
System  institutions  whether  they  choose 
early  implementation  or  choose  to 
implement  on  the  mandatory  date  set  by 
the  FASB,  i.e.,  the  first  fiscal  year 
beginning  after  December  15, 1994. 
Therefore,  §621.11,  Exceptions,  has 
been  added  to  the  final  regulation  which 
states  that  the  requirements  of  subpart  C 
will  not  apply  to  any  institution  after 
the  date  upon  which  SFAS  No.  114 
becomes  mandatory  with  respect  to 
such  institution,  and  shall  not  apply  to 
any  institution  that  implements  the 
provisions  of  SFAS  No.  114  before  the 
mandatory  implementation  date. 

In  the  future,  the  FCA  may  choose  to 
provide  guidance  and  direction  on  the 
implementation  of  SFAS  No.  114.  or  set 
new  disclosures,  accounting  and 
reporting  requirements  in  any  number 
of  different  formats,  to  include  but  not 
be  limited  to  new  regulations  or 
bookletters.  In  the  absence  of  further 
regulatory  direction,  System  institutions 
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must  continue  to  prepaie  their  financial 
statements  in  accordance  with  GAAP. 

1.  Section  621.6 — Performance 
Categories  and  Other  Property  Owned 

The  public  comment  letters 
unanimously  supported  elimination  of 
"other  high  risk"  and  "other 
restructured  and  reduced  rate"  loan 
performance  categories  and  the  term 
"nonperforming,"  and  encouraged  FCA 
to  implement  these  changes  as  soon  es 
possible.  The  same  commenters  also 
urged  the  FCA  to  eliminate  §  621.6,  and 
utilize  other  less  formal  means,  such  as 
bookietters,  to  communicate  accounting 
guidelines  so  as  to  permit  mote  timely 
responses  to  accounting  industry 
changes.  The  FCA  declines  this 
suggestion  and  adopts  §  621.6.  generally 
as  proposed,  for  the  reasons  stated 
above. 

The  FCC  stated  that  judgment  is  a 
crucial  component  of  loan  performance 
and  high-ri^  asset  accounting 
determinations  and  urged  the  FCA  to 
include  a  comment  in  the  regulation  on 
the  use  of  judgment  in  determining  the 
treatment  and  classification  of  high-risk 
assets.  The  FCA  agrees  that  judgment  is 
crucial  to  applying  loan  performance 
definitions  and  applying  accounting 
treatment  to  these  assets,  but  declines  to 
insert  such  language  in  the  regulation 
because  this  concept  is  already  implicit 
in  the  final  regulation.  Whenever 
decisions  are  made  on  high-risk  asset 
accounting  issues,  the  FCA  fully  expects 
institution  personnel  to  fully  consider 
all  facts  and  circumstances  and  to 
thoroughly  document  their  decisions. 

The  FCC  commented  that  the 
proposed  regulations  require  all  loans  to 
be  categorized  as  described  in  proposed 
§  621.6,  but  de  not  provide  a  cate^jry 
for  loans  that  are  performing  as  agreed. 
The  FCA  agrees  with  the  commenter's 
concern  that  all  assets  are  not 
neceesarily  categorized  as  described  in 
§621.6,  and  the  final  regulation 
language  is  amended  to  clarify  that  it  is 
high-risk  assets  that  should  be  assigned 
the  various  performance  categories. 

The  FOC  suggested  that  the  word 
"collection"  be  substituted  for  the  word 
"payment"  in  proposed  §  621 .6{a)(l )  to 
clarify  that  collection  of  the  principal 
and  interest  could  occur  over  the  term 
of  the  loan  and  need  not  occur  on  a 
specified  contractual  payment  date.  The 
FCA  accepts  this  clarifying  point  and 
has  revised  the  regulation  language  to 
read,  "Collection  of  any  amount  of 
outstanding  principal  and  all  pasi  and 
future  interest  accruals,  considered  over 
the  full  term  of  the  asset  is  not 
expected."  The  FCA  also  reinserted  the 
phrase  **all  past  and  fntnre**  before  the 
words  "interest  accruals"  to  clarify  that 


no  change  from  the  existing  regulations 
is  intended. 

The  commenters  were  concerned  that 
if  §  621.6(aKl)  was  narrowly 
interpreted,  loans  could  be  classified 
nonaccrual  when  a  scheduled 
contractual  payment  oi  principal  or 
interest  is  not  expected  to  be  made  in 
accordance  with  the  payment  schedule. 
To  avoid  an  inappropriate  GAAP 
treatment,  the  commenters  suggested 
modifying  the  regulatory  language 
slightly.  FCA  did  not  intend  for  the 
regulation  to  be  so  narrowly  interpreted, 
and  considers  it  unlikely  that  the  final 
regulation,  wiiich  uses  die  same 
language  as  the  existing  regulation, 
would  be  so  narrowly  interpreted  by  an 
institution  as  to  cause  an  inconsistency 
with  GAAP.  Consequently,  the 
suggestion  was  not  accepted. 

Oonunenters  suggested  that 
misunderstandings  could  be  reduced  by 
adding  language  to  proposed 
§  621.6(aK2)  to  exclude  loans  with 
chargeofEs  associated  with  a  troubled 
debt  restructuring  from  the  nonaccrual 
criteria.  In  response  to  this  comment, 
the  FCA  added  language  to  exclude 
those  loans  with  prior  chargeo^  that 
were  taken  as  part  of  a  formal 
restructuring  of  the  loan.  Such  loans 
will  not  necessarily  meet  the  criteria  for 
nonaccrual  unless  they  also  meet  one  of 
the  other  criteria. 

One  commenter  recommended  that 
proposed  §  621.6(a)(3Kii)  be  modified  to 
explicitly  indicate  that  legal  action 
taken  to  collect  a  loan  allows  the  loan 
to  be  considered  "in  process  of 
collection,"  provided:  (a)  The  loan  is 
adequately  secured  (either  by  tangible 
collateral  and/  or  an  acceptable 
guarantor);  and  (b)  collection  is 
proceeding  in  due  course,  and  is 
expected  to  result  in  full  payment  or  a 
restoration  of  the  loan  to  a  current  status 
within  180  days  of  original  maturity,  as 
is  required  by  the  Federal  Reserve 
System  Guictelines.  The  FCA  agrees 
with  the  Federal  Reserve's  position  but 
determined  additional  language  was  not 
necessary  because  this  criteria  is  already 
covered  in  othes'  portions  of  this  section. 
The  final  regulation  requires  that  loans 
in  bankruptcy  or  subject  to  other  legal 
action  meet  all  the  criteria  for  "in 
process  of  collectioD."  Being  subject  to 
a  pending  legal  proceeding  is  not,  in 
itself,  sufficien  to  qualify  a  loan  as  "in 
process  of  collection." 

One  conunentm-  pn^osed  that 
consumer  loans  and  loans  secured  by  1 
to  4  family  residential  properties  should 
be  exempted  from  nonaccrual 
requirements  in  §  621 .6(al(3)  to  be 
consistent  with  Federal  Reserve  ^stem 
Gvid^ines.  hi  fact,  <he  Federal  Reserve 
System  Guidelines  state  diat  "Consumer 


loans  and  loans  secured  by  1  to  4  family 
residential  properties  on  which 
principal  or  interest  is  due  and  unpaid 
for  90  days  or  more  are  not  required  to 
be  placed  in  nonaccrual  status. 
Nevertheless,  such  loans  should  be 
subject  to  other  alternative  methods  of 
evaluation  to  assure  that  the  bank's  net 
income  is  not  materially  overstated." 
The  FCA  believes  that  few  System 
borrowers  would  actually  fall  into  this 
category.  Moreover,  all  System  loans 
should  be  subject  to  the  same  regulatory 
guidelines  in  order  to  achieve 
consistency  in  reporting  and  disclosing 
high-risk  assets. 

Also,  with  respect  to  §621.6(a)(3)(ii). 
the  FCC  asserted  that  the  definition  of 
a  loan  in  process  of  collection  requires 
that  "There  must  be  documented 
evidence  that  collection  in  full  of 
amounts  due  and  unp>aid  is  expected 
within  a  reasonable  time  period,  not  to 
exceed  90  days,  or  a  maximum  of  180 
days  fitUB  the  date  that  payment  was 
due."  is  too  specific  and  restrictive.  The 
FCC  stated  that  this  requirement  would 
not  permit  management  to  use  sound 
judgment  in  assessiivg  whether  a  loan  is 
collectible  or  should  be  classified  as 
nonaccruaL  They  further  maintained 
that  other  financial  regulatory  agencies 
have  no  similarly  restrictive  written 
guidelines. 

The  FCA  has  not  deleted  the 
"reasonable  time  period"  requirement 
in  the  final  regulation.  The  FCA  believes 
that  the  specificity  of  the  180-day  rule 
is  needed  to  achieve  uniformity  in 
repotting  and,  therefore,  a  definition  for 
a  reasonable  time  period  is  essential. 
FCA  believes  that,  generally,  if  no  loan 
payments  have  been  received  within 
180  days,  it  creates  doubt  as  to 
collectibility  in  full  of  all  principal  and 
interest.  Therefore,  any  loan  that  is  over 
180  days  delinquent  is  considered  to  be 
in  severe  defauh.  and  §  621.6{a)(3)(ii) 
requires  it  to  be  classified  nonaccrual. 
This  is  not  inconsistent  with  the  OCC 
guidelines  for  national  banks,  whidi 
define  "in  process  of  collection"  as  a 
period  of  time  not  to  exceed  30  days, 
with  an  exception  if  payment  is 
expected  in  the  immediate  future. 

In  further  support  of  the  PCCs 
recommendation  to  delete  the  definition 
of  a  reasonable  time  period,  the  FCC 
also  contends  that,  under  the  borrower 
rights  provi»ons  of  the  Farm  Credit  Act 
of  1971,  as  amended  (the  Act),  it  may 
take  longOT  than  180  days  in  certain 
circumstaices  to  collect  a  particelar 
payment  even  though  the  principal  and 
interest  on  that  loan  are  fully  collectible. 
In  response,  the  FCA  notes  diat  while 
the  borrower  rights  provisions  relate 
primarily  to  credit  administration  and 
loan  management  decisions  on  problem 
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loans,  accounting  practices  should 
measure  and  reflect  proper  credit 
administration  practices  and  not  dictate 
them.  The  borrower's  right  to 
restructure  a  loan  does  not  require  the 
institution  to  do  anything  that  would 
change  the  accounting  treatment  of  such 
a  loan,  unless  such  loan  became  a 
troubled  debt  restructuring  under  SFAS 
No.  15.  The  institution  should  not 
decide  to  restructure  solely  to  prevent  a 
loan  from  being  categorized  as 
nonaccrual,  but  should  also  consider 
restructuring  as  a  means  to  achieve  a 
reasonable  repayment  plan  with  the 
borrower. 

Commenters  also  suggested  deleting 
the  reference  to  90  days  in  proposed 
§621.6(a)(3)(ii).  The  FCA  has  accepted 
this  recommendation  due  to  the 
potential  ambiguity  and 
misunderstanding  that  may  result  from 
having  two  numbers  apply  to  the  same 
requirement.  The  final  regulation  is 
amended  to  read,  'There  must  be 
documented  evidence  that  collection  in 
full  of  amounts  due  and  unpaid  is 
expected  to  occur  within  a  reasonable 
time  period,  not  to  exceed  180  days 
from  the  date  that  payment  was  due." 

In  proposed  §621.6(a)(3)(ii),  the 
commenters  suggested  inserting  the 
language  "or  other  credible 
documentation  of  the  borrower's 
intention"  between  "borrower's 
agreement"  and  "to  complete."  The 
FCA  believes  this  change  would  allow 
institutions  to  circumvent  the  credit 
administration  practice  of  obtaining  the 
borrower's  acknowledgement  and 
commitment  to  completing  certain 
actions  to  repay  the  loan  in  full  or  bring 
the  loan  to  ciurent  status.  The 
commitment  to  repay  a  loan  is  strongest 
with  a  written  agreement  and  is 
essential;  therefore,  the  FCA  declines  to 
change  the  proposed  regulation 
language. 

In  the  proposed  regulations,  the  FCA 
had  deleted  proposed  §  621.6(d)(2), 
which  describes  collateral  for  loans 
which  have  been  "in-substance 
foreclosed"  and  transferred  to  other 
property  owned,  with  recognition  of 
appropriate  losses.  This  term  has 
become  obsolete  as  evolving  GAAP 
maintains  that  a  loan  for  which 
foreclosure  is  probable  should  continue 
to  be  accounted  for  as  a  loan  rather  than 
being  reclassified  as  an  acquired 
property.  This  change  is  consistent  with 
the  policies  of  other  financial  industry 
regulators  who  eliminated  the  term  in 
their  recent  "Interagency  Policy 
Statement'." 


Finally,  the  FCC  believes  it  is 
important  to  include  in  the  final  rule, 
the  "di  minimus"  concept  relative  to  a 
loan's  past-due  status.  The  FCC 
requested  the  same  language,  as  in  the 
existing  regulation,  be  added  to 
§  621.6(c)(2).  The  FCA  agrees  with  the 
concept  of  the  "di  minimus"  level  in 
that  immaterial  amounts  necessary  to 
bring  a  loan  to  current  status  should  not 
automatically  cause  the  loan  to  be 
considered  contractually  past  due. 
However,  the  FCA  also  believes  that 
System  institutions  should  be  able  to 
exercise  reasonable  judgment  in 
establishing  internal  policies  and 
procedures  to  deal  with  this  issue  rather 
than  the  FCA  imposing  specific 
requirements.  As  a  result,  the  FCA 
decided  not  to  include  this  provision  in 
the  final  regulations. 

2.  Section  621.7 — Rule  of  Aggregation 

While  agreeing  with  FCA's  focus  on 
the  independent  credit  risk  of  a 
particular  loan,  the  FCC  stated  that  the 
provisions  of  proposed  §  621.7(a)  were 
too  restrictive  because  they  require  all 
loans  to  a  borrower  to  be  designated  as 
"nonaccrual"  when  one  loan  is 
classified  nonaccrual.  In  particular,  the 
FCC  objected  to  the  requirement  of 
proposed  §  621.7(a)(1)  that  a  loan  be 
fully  guaranteed  in  order  for  it  to  be 
considered  an  "independent  credit 
risk."  In  response  to  this  concern,  the 
final  regulation  substitutes 
"substantially"  for  "fiilly,"  as  suggested 
by  the  FCC.  The  FCA  interprets  the  term 
"substantial"  to  mean  80  percent  or 
more  guaranteed,  provided  that  all  the 
terms,  including  interest  accrual,  of  the 
guarantee  are  being  met. 

However,  guaranteed  loans  may  still 
be  subject  to  the  provisions  of  §  621.6, 
depending  on  the  terms  of  the 
guarantee.  In  general,  transfer  to 
nonaccrual  status  should  occur  when  it 
becomes  clear  that  the  institution  will 
have  to  rely  on  the  guarantee  for 
repayment.  In  such  cases,  accrual  of 
interest  should  stop  at  the  point  in  time 
when  the  guarantor  can  no  longer  be 
expected  to  cover  interest  accruals 
under  the  guarantee. 

Contrary  to  the  FCC  comments  on 
§621.7(a)(2)(ii),  when  a  nonaccrual  loan 
is  cross-coUateralized  with  other  loans 
to  the  same  borrower,  each  of  the  loan's 
repayment  (as  originally  agreed  or 
through  liquidation)  is  interrelated  and, 
therefore,  \he  loans  must  be  classified 
nonaccrual. 

The  FCC  also  suggested  eliminating 
proposed  §621. 7(a)(2)(iii)  because  it 
was  too  broad.  The  FCA  has  not 
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eliminated  this  provision  because  it  is 
intended  to  provide  consistency 
between  the  single  credit  criteria  in  the 
lending  limit  attribution  rules  (defined 
in  §  614.4358  of  this  chapter)  and  the 
independent  credit  criteria  in  the 
accounting  rules. 

One  commenter  requested  that  the 
requirement  in  §  621.7(c)  for  a  re- 
evaluation  of  the  credit  risk  be  limited 
to  an  evaluation  of  loans  by  System 
lenders.  This  change  was  not  made 
because  the  FCA  believes  that  when  any 
of  the  borrower's  loans  are  determined 
to  be  nonaccrual,  it  is  important  for  the 
System  lender  to  re-evaluate  its  credit 
risk  with  that  borrower. 

3.  Section  621.8 — Application  of 
Payments  on  Nonaccrual  Loans;  Income 
Recognition 

The  FCC  requested  several  technical 
changes  to  this  area  of  the  proposed 
regulation.  In  §  621.8(a),  they  suggested 
replacing  the  term  "principal"  with  the 
term  "recorded  investment"  as  per 
GAAP.  The  FCA  agrees  that  this  change 
is  reasonable,  and  has  added  a 
definition  of  "recorded  investment"  in 
§621.2(j)aswell. 

Regarding  §621. 8(b)(2),  the  FCC 
suggested  that  the  regulation  be 
modified  to  require  that  payment  come 
from  "an  expected  source  of  repayment 
or  other  reliable  sources"  instead  of  "a 
source  of  repayment  detailed  in  the  plan 
of  collection,"  as  proposed.  While  the 
source  of  payment  is  not  the  only 
indicator  of  collectibility  of  the  loan,  the 
FCC's  recommendation  makes  the 
criterion  broader  and  takes  some  of  the 
emphasis  away  from  the  plan  to  collect 
the  loan.  The  FCA  believes  a  plan  to 
collect  the  loan  should  be  dynamic  and 
should  be  modified  according  to  the 
circumstances.  In  order  to  recognize 
interest  income  that  comes  from 
unanticipated  sources,  such  as 
liquidation  of  collateral,  an  institution 
would  simply  need  to  update  its  records 
to  reflect  anticipated  reliable  sources  of 
repayment  in  the  future.  Therefore,  no 
change  was  made  to  this  section  in  the 
final  regulation. 

Commenting  on  proposed 
§  621.8(b)(3),  the  FCC  asserted  that 
either  ciuing  the  delinquency  or 
establishing  a  repayment  pattern  to  cure 
the  delinquency  should  be  sufficient  to 
keep  the  loan  in  cash  basis.  The  FCC 
also  suggested  combining  paragraphs 
(b)(3)  and  (b)(4)  together.  The  FCA  has 
accepted  this  suggestion  and  merged  the 
two  paragraphs  into  §  621.8(b)(3) 
because  it  provides  institutions  with 
additional  flexibility  in  recognizing 
income  on  loans  where  borrowers  were 
making  good  faith  efforts  to  resolve  their 
problems.  In  addition,  the  revision  is 
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consistent  with  other  financial 
institution  regulators'  recently  issued 
Interagency  Policy  Statement  on 
Nonaccrual  Loans  ^ 

4.  Section  621.9 — ^Reinstalement  te 
Accrual  Statiis 

In  proposed  §621.9,  the  FtX 
commented  that  the  introductory  phrase 
"When  the  factors  that  caused  a  loan  to 
be  transferred  to  nonaccrual  status  no 
longer  exist  *  *  *"  should  not  be 
considered  an  additional  criterion  for 
transferring  a  loan  back  to  accrual 
status.  The  FCA  did  not  intend  for  this 
to  be  a  threshold  criterion  for 
determining  a  loan's  reinstatement  and 
has  deleted  this  language  to  clarify  the 
final  regulation.  However,  the  factors 
that  caused  a  loan  to  be  transferred  to 
nonaccrual  status  should  be  considered 
in  the  overall  analysis  of  whether  to 
transfer  a  loan  back  to  accrual  status  and 
shoidd  be  evaluated  by  the  institution  in 
determining  whether  to  reinstate  a  loan 
to  accrual  status. 

The  FCC  also  commented  that  the 
requirement  in  proposed  §621 .9(a)  to 
bring  a  loan  current  through  repayment 
of  principal  and  interest  in  order  to 
transfer  it  out  of  nonaccrual  status  is  too 
stringent,  since  it  would  mean  that  a 
renewed  or  reamortized  loan  would 
never  be  eligible  for  reinstatement.  It  is 
not  the  FCA's  position  that  a  renewed 
or  reamortized  loan  could  never  be 
reinstated  to  accrual  status.  However, 
any  loan  that  is  in  nonaccrual  status 
must  show  performance  (i.e.. 
repayment)  in  order  to  be  reinstated. 
Therefore,  no  change  has  been  made  to 
this  paragraph  of  the  final  regulation. 

Section  621.9(b)  of  the  final  regulation 
requires  prior  chargeoffs  to  be  recovered 
(except  for  tronbled  debt  restructures) 
before  a  loan  may  be  reinstated  to 
accrual  status,  lilts  language  was  added 
to  clarify  the  FCA's  position  on 
recovering  prior  chargeoffs,  and,  in 
particular,  to  make  it  clear  that  loans 
restructured  under  SFAS  No.  15  are 
excluded  from  this  provision. 

Proposed  §  621.9(o),  was  renumbered 
as  §  621.9(c),  and  the  phrase 
"willingness  or"  was  added  to  the  final 
regulation  before  "ability"  in  order  to 
clarify  that  the  borrower  must  not  only 
be  able  but  also  willing  to  repay  the 
loan. 

Finally,  the  FCC  commented  that  the 
repayment  requirements  set  forth  in 
proposed  §  621.9(c)  were  too  rigid  and 
that  some  loans  may  not  be  considered 
nonaccrual  under  GAAP.  The  FCA  does 
not  s^ree,  and  has  not  made  any 
changes  to  this  pacagraph  other  than  to 
renumber  it  as  S6n.9(d).  This 


'Ibid. 


paragraph  was  included  in  the  proposed 
regulations  in  response  to  concerns 
raised  during  meetings  held  between  the 
FCA  and  associations  in  early  1993. 
Ehiring  these  meetings,  many 
associations  requested  that  specific 
repayment  requirements  be  included  in 
the  regulations  to  provide  clear  criteria 
for  transferring  a  "performing"  loan  to 
accrual  status.  Any  perceived  rigidity  of 
this  provision  is  alleviated  by  the  FCA's 
use  of  the  word  "generally"  before  the 
sustained  perfonnanoe  critwia  are 
listed,  and  the  expectation  that 
institutions  will  use  their  judgment  in 
measuring  sustained  periorraanoe. 
Section  621.9(d)  formalizes  a  prevailing 
System  practice  that  the  FCA  finds 
acceptable,  reasonable,  and  consistent 
with  GAAP. 

5.  Section  621.10— Monitoring  of 
Performance  Categories  and  Other 
Property  Owned 

As  proposed.  §  621.10  requires 
institutions  to  perform  a  quarterly 
review  of  all  loans  to  determine  whether 
they  have  been  appropriately  assigned 
to  performance  categories,  and  to 
determine  the  collectibility  of  accrued 
but  uncollected  interest  income.  The 
FCC  agreed  that  timely  review  of  the 
portfolio  is  essential,  but  did  not  believe 
that  either  a  quarterly  review,  or  a 
review  of  all  loans,  is  necessary.  The 
FCA  believes  that  a  system  of  internal 
controls,  which  includes  an  adequate 
loan  review  process,  should  provide  the 
institution  with  the  data  necessary  to 
evaluate  its  portfolio.  Further,  a 
quarterly  review  of  the  high-risk  loan 
portfolio  is  needed  to  accurately 
evaluate  performance  status  as  well  as 
the  collectibility  of  accrued  but 
uncollected  interest  income.  Quarterly 
evaluation  is  both  necessary  and 
prudent  to  ensure  proper  disclosure  in 
the  quarterly  and  armual  financial 
statements.  The  final  regulations  have 
been  modified  to  clarify  that  quarterly 
review  and  reporting  is  only  required 
for  high-risk  assets,  as  identified 
through  an  institution's  internal  review 
process,  while  annual  disclosure  in  the 
management  discussion  and  analysis 
section  of  the  annual  report  to 
shareholders  is  required  for  the  balance 
of  loans  which  represoit  "potential 
credit  risks." 

D.  Subpart  D— Report  of  Condition  and 
Performance 

No  comments  were  ceoeived  on  this 
subpart  No  changes  have  been  made  te 
the  fiaposed  rule. 


E.  Subpart  E— Reports  Relating  to 
Securities  Activities  of  the  Federal 
Agricultural  Mortgfige  Corporation 
{Farmer  Mac) 

The  FCA  only  received  comments 
ftx)ra  Farmer  Mac  on  this  provision.  In 
general,  Farmer  Mac  viewed  the 
proposed  regulations  as  a  significant 
improvement  and  clarification  of  its 
FCA  reporting  requirements,  but 
suggested  certain  modifications  for 
further  clarification. 

With  respect  to  proposed  §621.20(i^. 
Farmer  Mac  noted  that  it  might  be 
difficult  to  make  an  FCA  filing 
"contemporaneously"  with  a  late-day 
SEC  filing  because  the  FCA  is  located 
outside  Washington,  DC  The  FCA 
accepts  Fanner  Mac's  suggestion  that 
the  required  copies  of  SEC  filings  \x 
allotted  to  be  filed  with  the  FCA  on  (he 
next  business  day  if  necessaiv. 

Proposed  §  621.20(b)  was  designed  to 
require  filing  with  the  FCA  of  o^ing 
circulars  or  other  information  in 
securities  transactions  where  Farmer 
Mac  is  not  required  to  file  with  the  SEC 
under  the  Seoirities  Act  of  1933.  In  its 
comments.  Farmer  Mac  suggested  that 
for  improved  clarity,  this  provision 
should  distinguish  between  securities 
guaranteed  by  Farmer  Mac  under  each 
of  its  two  programs.  In  addition.  Farmer 
Mac  pointed  out  that  the  proposed 
language  would  require  no  FCA  filing 
for  its  "Linked  Portfolio"  transactions, 
where  it  (or  e  subsidiary)  is  the  buyer  of 
guaranteed  securities  and  thus  prepares 
no  offering  circular  or  information 
statement.  Further.  Farmer  Mac 
expressed  concran  that  proposed 
§ 621.20(b)  might  require  filing  of 
informaticm  regarding  subordinate 
securities,  which  Farmer  Mac  does  not 
guarantee,  and  information  which  is 
prepared  and  distributed  by  third 
parties  rather  than  Farmer  Mac 

To  address  these  concerns,  the  FCA 
has  revised  proposed  §  621.20(b)  to 
clarify  that  filings  should  be  made 
regarding  securities  that  are  either 
issued  or  guaranteed  by  Farmer  Mac. 
Specific  reference  is  made  to  securities 
backed  by  qualified  loans  under  section 
8.0(9)(A)'and  (9)(B)  of  the  Act.  With 
respect  to  securities  backed  by  qualified 
loans  as  defined  in  section  8.0(9){B)  of 
the  Act  (Farmer  Mac  11  securities*. 
Fanner  Mac  will  normally  be  required 
to  provide  summary  information  on  a 
quarterfy  basis  in  conjunction  with  the 
report  of  condition  and  p)erformance 
filed  pursuant  to  §  621.11. 

In  regards  to  proposed  §  621.20. 
Farmer  Mac  questioned  the  eatfent  of  its 
"correspondence"  with  the  SEC  and  the 
TiBBBBiy  DepartmnA  tiiat  must  be  filed 
with  !^  FCA.  llie  PCA  has  clarified 
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this  paragraph  to  require  copies  of  all 
substantive  correspondence  between 
Fanner  Mac  and  the  two  agencies 
relating  to  securities  activities  or 
regulatory  compliance.  Under  paragraph 
(c),  non-substantive  transmittal  letters 
accompanying  SEC  filings,  for  example, 
would  not  be  required  to  be  filed  with 
the  FCA.  On  the  other  hand,  the  FCA 
has  particular  interest  in  interpretive 
rulings  of  the  SEC  or  the  Treasury 
Department  that  bear  on  Fanner  Mac's 
ongoing  business  activities  and  would 
expect  that  such  correspondence  be 
filed  in  the  quarter  in  which  it  occurred. 

V.  Conforming  Amendments 

The  conforming  amendments,  are 
adopted  as  proposed,  except  as  follows. 

The  term  "nonaccrual"  is  replaced  in 
§§611.1130.  614.4512.  614.4514. 
614.4516.  614.4520  and  614.4517  by 
"noninterest-eaming."  This 
synonymous  substitution  for  the  term 
nonaccrual  is  being  made  to  ensure 
regulatory  continuity  in  anticipation  of 
the  implementation  of  SPAS  No.  114, 
which  will  affect  the  continuing  utility 
of  the  nonaccrual  description. 

Those  parts  of  the  FCA  regulations 
where  the  phrase  "nonperforming 
loans"  was  proposed  to  be  deleted  and 
replaced  by  the  phrase  "nonaccrual, 
formally  restructured,  and  loans  90  days 
past  due  still  accruing  interest"  are 
revised  in  the  final  regulation  by 
substituting  the  phrase  "high-risk 
assets"  instead.  This  substitution  was 
made  in  order  to  prevent  confusion 
when  the  sunset  provision  of  subpart  C 
becomes  effective,  and  the  performance 
categories  are  no  longer  defined.  This 
does  not  imply  any  change  in  the  FCA's 
position  on  the  use  of  performance 
categ6ries  prior  to  an  institution's 
implementation  of  SFAS  No.  114.  and 
will  be  clariBed  when  the  full  eHiects  of 
SFAS  No.  114  are  known. 

List  of  Subjects 

12  CFR  Part  611 

Agriculture.  Banks,  banking.  Rural 
areas. 

12  CFE  Part  613 

Aged,  Agriculture.  Banks,  banking. 
Qvil  rights.  Credit.  Fair  housing, 
Marital  status  discrimination.  Religious 
discrimination,  Rural  areas.  Sex 
discrimination.  Signs  and  symbols, 

12  CFE  Part  614 

Agriculture,  Banks,  banking.  Foreign 
trade,  Reporting  and  recordkeeping 
requirements.  Rural  areas. 


12  CFE  Part  620 

Accounting,  Agriculture,  Banks, 
banking.  Reporting  and  recordkeeping 
requirements.  Rural  areas. 

12  CFE  Part  621 

Accounting,  Agriculture.  Banks, 
banking.  Penalties.  Reporting  and 
recordkeeping  requirements,  Rural 
areas. 

12  CFE  Part  627 

Agriculture,  Banks,  banking.  Claims. 
Rural  areas. 

For  the  reasons  stated  in  the 
preamble,  parts  611.  613.  614,  620, 621. 
and  627  of  chapter  VI,  title  12  of  the 
Code  of  Federal  Regulations  is  amended 
to  read  as  follows: 

1.  Fart  621  is  revised  to  read  as 
follows: 

PART  621— ACCOUNTING  AND 
REPORTING  REQUIREMENTS 

Subpart  A— Purpose  and  Definitions 


621.1 
621.2 


Purpose  and  applicability. 
Definitions. 


Subpart  B— Qeneral  Rules 

621.3  Application  of  generally  accepted 
accounting  principles. 

621.4  Audit  by  qualified  public  accountant. 

621.5  Accounting  for  the  allowance  for  loan 
losses  and  chargeoffs. 

Sut>part  C — Loan  Performance  and 
Valuation  Assessment 

621.6  Performance  categories  and  other 
property  owned. 

621.7  Rule  of  aggregation. 

621.8  Application  of  payments  and  income 
recognition  on  nonaccrual  loans. 

621.9  Reinstatement  to  accrual  status. 

621.10  Monitoring  of  performance 
categories  and  other  property  owned. 

621.11  Exceptions. 

Sut>part  D— Report  of  Condition  and 
Performance 

621.12  Applicability  and  general 
instructions. 

621.13  Content  and  standards — general 
rules. 

621.14  Certification  of  correctness. 

Subpart  E— Reports  Relating  to  Securtties 
Activities  of  the  Federal  Agricultural 
Mortgage  Corporation 

621.20    Form  and  content 

Authority:  Sees.  5.17, 8.11  of  the  Farm 
Credit  Act;  12  U.S.C  2252,  2279aa-ll. 

Subpart  A — Purpose  ar>d  Definitions 

S  621.1    Purpose  and  applicability. 

This  part  sets  forth  accounting  and 
reporting  requirements  to  be  followed 
by  all  banks,  associations,  and  service 
organizations  chartered  under  the  Act; 
the  Federal  Farm  Credit  Banks  Funding 


Corporation;  and,  where  specifically 
indicated,  the  Federal  Agricultural 
Mortgage  Corporation.  The  requirements 
set  forth  in  this  part  are  of  both  general 
and  specific  applicability.  Certain 
requirements  focus  on  areas  of  financial 
condition  and  operating  performance 
that  are  of  special  importance  for 
generating,  presenting,  and  disclosing 
accurate  and  reliable  information. 

§621.2    Definitions. 

For  the  purposes  of  this  part,  the 
following  definitions  shall  apply: 

(a)  Accrual  basis  of  accounting  means 
the  accounting  method  in  which 
expenses  are  recorded  when  incurred, 
whether  paid  or  unpaid,  and  income  is 
reported  when  earned,  whether  received 
or  not  received. 

(b)  Borrowing  entity  means  the 
individual(s),  partnership,  joint  venture, 
trust,  corporation,  or  other  business 
entity,  or  any  combination  thereof,  that 
is  primarily  obligated  on  the  loan 
instrument. 

(c)  Generally  accepted  accounting 
principles  means  that  body  of 
conventions,  rules,  and  procedures 
necessary  to  define  accepted  accounting 
practices  at  a  particular  time,  as 
promulgated  by  the  Financial 
Accounting  Standards  Board  (FASB) 
and  other  authoritative  sources 
recognized  as  setting  standards  for  the 
accounting  profession  in  the  United 
States.  Generally  accepted  accounting 
principles  include  not  only  broad 
guidelines  of  general  application  but 
also  detailed  practices  and  procedures 
that  constitute  standards  by  which 
financial  presentations  are  evaluated. 

(d)  Generally  accepted  auditing 
standards  means  the  standards  and 
guidelines  adopted  by  the  Auditing 
Standards  Board  of  the  American 
Institute  of  Certified  Public  Accountants 
(AICPA)  to  govern  the  overall  quality  of 
audit  performance. 

(e)  Institution  means  any  bank, 
association,  or  service  organization 
chartered  under  the  Act;  the  Federal 
Farm  Credit  Banks  Funding 
Corporation,  and  where  specifically 
noted,  the  Federal  Agricultural 
Mortgage  Corporation. 

(f)  Loan  means  any  extension  of  credit 
or  lease  that  is  recorded  as  an  asset  of 

a  reporting  institution,  whether  made 
directly  or  purchased  from  another 
lender.  The  term  "loan"  includes,  but  is 
not  limited  to: 

(1)  Loans  originated  through  direct 
negotiations  between  the  reporting 
institution  and  a  borrower; 

(2)  Purchased  loans  or  interests  in 
loans,  including  participation  interests, 
retained  subordinated  participation 
interests  in  loans  sold,  and  interests  in 


i 

Federal  Register  /  Vol.  58,  No.  180  /  Monday,  September  20.  1993  /  Rules  and  Regulations    48787 


pools  of  subordinated  participation 
interests  tbat  are  held  in  lieu  of 
retaining  a  subordinated  participation 
interest  in  loans  sold: 

(3)  Contracts  of  sale;  notes  receivable; 
and 

(4)  Other  similar  obligations  and  lease 
Hnancing. 

(g)  Material  means  the  magnitude  of 
an  omission  or  misstatement  of 
accounting  information  that,  in  light  of 
surrounding  circumstances,  makes  it 
probable  that  the  judgment  of  a 
reasonable  person  relying  on  the 
information  would  have  been  changed 
or  influenced  by  the  omission  or 
misstatement. 

(h)  Net  realizable  value  means  the  net 
amount  the  lender  would  expect  to  be 
realized  from  the  acquisition  and 
subsequent  sale  or  disposition  of  a 
loan's  underlying  collateral.  Generally, 
net  realizable  value  is  equal  to  the 
estimated  selling  price  in  the  ordinary 
course  of  business,  less  estimated  costs 
of  acquisition,  completion,  and 
disposal. 

(i)  Qualified  public  accountant  means 
a  person  who: 

(1)  Holds  a  valid  and  unrevoked 
certificate,  issued  to  such  person  by  a 
legally  constituted  State  authority, 
identifying  such  person  as  a  certified 
public  accountant; 

(2)  Is  licensed  to  practice  as  a  public 
accountant  by  an  appropriate  regulatory 
authority  of  a  State  or  other  political 
subdivision  of  the  United  States; 

(3)  Is  in  good  standing  as  a  certified 
and  licensed  public  accountant  under 
the  laws  of  the  State  or  other  political 
subdivision  of  the  United  States  in 
which  is  located  the  home  office  or 
corporate  office  of  the  institution  that  is 
to  be  audited; 

(4)  Is  not  suspended  or  otherwise 
barred  from  practice  as  an  accountant  or 
public  accountant  before  the  Securities 
and  Exchange  Commission  (SEC)  or  any 
other  appropriate  Federal  or  State 
regulatory  authority:  and 

(5)  Is  independent  of  the  institution 
that  is  to  be  audited.  For  the  purposes 
of  this  definition  the  term 
"independent"  shall  have  the  same 
meaning  as  under  the  rules  and 
interpretations  of  the  AICPA. 

(j)  Recorded  investment  means  the 
face  amount  of  the  loan  increased  or 
decreased  by  applicable  accrued  interest 
and  unamortized  premium,  discount, 
finance  charges,  or  acquisition  costs, 
and  may  also  reflect  a  previous  direct 
write-down  of  the  investment. 

Subpart  B — General  Rules 

§  621 .3    Application  of  generally  accepted 
accounting  principles. 
Each  institution  shall: 


(a)  Prepare  and  maintain,  on  an 
accrual  basis,  accuj^te  and  complete 
records  of  its  business  transactions  as 
necessary  to  prepare  financial 
statements  and  reports,  including 
reports  to  the  Farm  Credit 
Administration,  in  accordance  with 
generally  accepted  accounting 
principles,  except  as  otherwise  directed 
by  statutory  and  regulatory 
requirements: 

(b)  Prepare  its  financial  statements 
and  reports,  including  reports  to  the 
shareholders,  investors,  boards  of 
directors,  institution  management  and 
the  Farm  Credit  Administration,  in 
accordance  with  generally  accepted 
accounting  principles,  except  as 
otherwise  directed  by  statutory  and 
regulatory  requirements;  and 

(c)  Prepare  and  maintain  its  books  and 
records  in  such  a  manner  as  to  facilitate 
reconciliation  with  financial  statements 
and  reports  prepared  from  them. 

§  621 .4    Audit  by  qualified  public 
accountanL 

(a)  Each  institution  shall,  at  least 
annually,  have  its  financial  statements 
audited  by  a  qualified  public  accountant 
in  accordance  with  generally  accepted 
auditing  standards. 

(b)  The  qualified  public  accountant's 
opinion  of  each  institution's  financial 
statements  shall  be  included  as  a  part  of 
each  annual  report  to  shareholders. 

(c)  If  an  institution  disagrees  with  the 
opinion  of  a  qualified  public  accountant 
required  by  paragraph  (b)  of  this  section, 
the  following  actions  shall  be  taken 
immediately: 

(1)  The  institution  shall  prepare  a 
brief  but  thorough  written  description  of 
the  scope  and  content  of  the 
disagreement,  noting  each  point  of 
disagreement  and  citing,  in  all  cases,  the 
specific  provisions  of  generally  accepted 
accounting  principles  and  generally 
accepted  auditing  standards  upon 
which  the  institution's  position  in  the 
disagreement  is  based; 

(2)  A  copy  of  the  institution's  final 
description  of  the  disagreement  shall  be 
given  to  the  accoimtant  who  provided 
the  opinion  with  which  the  institution 
disagrees: 

(3)  The  accountant  shall  have  10 
business  days  to  develop  and  provide  a 
brief  but  thorough  final  response  to  the 
institution's  description  of  the 
disagreement,  including  all  items 
believed  to  be  incorrect  or  incomplete, 
and  citing,  in  all  cases,  the  specific 
provisions  of  generally  accepted 
accounting  principles  and  generally 
accepted  auditing  standards  upon 
which  the  accountant  s  position  in  the 
disagreement  is  based; 


(4)  Both  the  institution's  final 
description  of  the  disagreement  and  the 
accountant's  final  response  to  it  shall  be 
included  in  the  institution's  annual 
report  to  shareholders  directly  following 
the  accountant's  opinion  of  the 
institution's  financial  statements:  and 

(5)  The  institution  shall  immediately 
notify  the  Chief  Examiner,  Farm  Credit 
Administration,  of  any  disagreement 
with  its  accountant  and  shall  furnish  the 
Farm  Credit  Administration  with  the 
written  documentation  required  by 
paragraphs  (c)  (1)  through  (4)  of  this 
section. 

(d)  If  an  institution  selects  a  qualified 
public  accountant  to  audit  its  financial 
statements  and  provide  an  opinion 
thereon  for  its  annual  report  who  is 
different  from  the  accountant  whose 
opinion  appeared  in  the  institution's 
most  recent  annual  report,  the  following 
items  shall  be  sent  to  the  Farm  Credit 
Administration  no  later  than  15  days 
after  the  end  of  the  month  in  which  the 
change  took  place  and  shall  be  included 
in  the  institution's  annual  meeting 
information  statement  and  annual  report 
to  shareholders  for  the  year  in  which  the 
change  of  accountants  took  place: 

(1)  The  name  and  address  of  the 
accountant  whose  opinion  appeared  in 
the  institution's  most  recent  annual 
report  to  shareholders; 

(2)  A  brief  but  thorough  statement  of 
the  reasons  the  accountant  selected  for 
the  most  recent  annual  report  was  not 
selected  for  the  current  annual  report.  If 
the  change  resulted  from  a  disagreement 
with  the  accountant,  the  statement  shall 
describe  the  institution's  disagreement 
with  the  accountant's  opinion  and  the 
accountant's  final  response  to  the 
institution's  disagreement  prepared 
pursuant  to  paragraph  (c)  of  this  section; 
and 

(3)  The  identification  of  the  highest 
ranking  officer,  committee  of  officers,  or 
board  of  directors,  as  appropriate,  that 
recommended,  approved,  or  otherwise 
made  the  decision  to  change  qualified 
public  accountants. 

§  621 .5    Accounting  for  ttie  allowance  for 
loan  losses  and  chargeofls. 

Each  institution  shall: 

(a)  Maintain  at  all  times  an  allowance 
for  loan  losses  that  is  adequate  to  absorb 
all  probable  and  estimable  losses  that 
may  reasonably  be  expected  to  exist  in 
the  loan  portfolio. 

(b)  Develop,  adopt,  and  consistently 
apply  policies  and  procedures 
governing  the  establishment  and 
maintenance  of  the  allowance  for  loan 
losses  which,  at  a  minimum,  conform  to 
the  rules,  definitions,  and  standards  set 
forth  in  this  part  and  any  other 
applicable  requirements. 


48788    Federal  ywgirt^  /  Vol.  58.  No.  180  /  Monday.  September  20.  1993  /  Rules  and  Regulations 


(c)  Charge-off  loans,  wholly  or 
partially,  as  appropriate,  at  the  time 
they  are  determined  to  be  uncollectible. 

(d)  Ensure  that  when  an  institution  or 
the  Farm  Credit  Administration 
determines  that  the  value  of  a  loan  or 
other  asset  recorded  on  its  books  and 
records  exceeds  the  amount  that  can 
reasonably  be  expected  to  be  collectible, 
or  when  the  documentation  supporting 
the  recorded  asset  value  is  inadequate, 
the  institution  shall  immediately  charge 
off  the  asset  in  the  amount  determined 
to  be  uncollectible.  If  the  amount 
determined  to  be  uncollectible  by  the 
institution  is  different  &om  the  amount 
determined  to  be  uncollectible  by  the 
Farm  Credit  Administration,  the 
institution  shall  charge  off  such  amount 
as  the  Farm  Credit  Administration  shall 
direct. 

Subpart  C — Loan  Performance  and 
Valuation  Assessment 

9821.6    Performance  categortes  and  otiMr 
property  owned. 

Each  institution  shall  employ  the 
following  practices  with  respect  to 
categorizing  high-risk  loans  and  loan- 
related  assets.  No  loan  shall  be  put  into 
more  than  one  performance  category.  At 
a  minimum,  loans  meeting  the  criteria 
for  both  nonaccrual  and  another 
performance  category  shall  be  classified 
as  nonaccrual. 

(a)  Nonaccrual  loans.  A  loan  shall  be 
considered  nonaccrual  if  it  meets  any  of 
the  following  conditions: 

(1)  Collection  of  any  amount  of 
outstanding  principal  and  all  past  and 
future  interest  accruals,  considered  over 
the  full  term  of  the  asset,  is  not 
expected; 

(2)  Any  portion  of  the  loan  has  been 
charged  off,  except  in  cases  where  the 
prior  chargeoff  was  taken  as  part  of  a 
formal  restructuring  of  the  loan;  or 

(3)  The  loan  is  90  days  past  due.  and 
is  not  both  adequately  Secured  and  in 
process  of  collection. 

(i)  A  loan  is  considered  adequately 
secured  only  if: 

(A)  It  is  secured  by  real  or  personal 
property  having  a  net  realizable  value 
sufHcient  to  discharge  the  debt  in  full; 
or 

(B)  It  is  guaranteed  by  a  Hnancially 
responsible  party  in  an  amount 
sufficient  to  discharge  the  debt  in  full. 

(ii)  A  loan  is  considered  in  process  of 
collection  only  if  collection  efforts  are 
proceeding  in  due  course  and,  based  on 
a  probable  and  specific  event,  are 
expected  to  result  in  the  prompt 
repayment  of  the  debt  or  its  restoration 
to  ciurent  status.  There  must  be 
documented  evidence  that  collection  in 
full  of  amounts  due  and  unpaid  is 


expected  to  occur  within  a  reasonable 
time  period,  not  to  exceed  180  days 
from  the  date  that  payment  was  due. 
The  commencement  of  collection  efforts 
through  legal  action,  including 
bankruptcy  or  foreclosure,  or  through 
collection  efforts  not  involving  legal 
action,  including  ongoing  woriiouts  and 
reamortizations,  do  not,  in  and  of 
themselves,  provide  sufficient  cause  to 
keep  a  loan  out  of  nonaccrual  status.  If 
full  collection  of  the  debt  or  its 
restoration  to  current  status  is 
dependent  upon  completion  of  any 
action  by  the  borrower,  the  institution 
must  obtain  the  borrower's  written 
agreement  to  complete  all  such  actions 
by  the  speciHc  dates  set  forth  in 
agreement. 

(b)  Formally  restructured  loans.  A 
loan  is  considered  formally  restructured 
if  it  meets  the  "troubled  debt 
restructuring"  definition  set  forth  in 
Statement  of  Financial  Accounting 
Standards  No.  15,  Accounting  by 
Debtors  and  Creditors  for  Troubled  Debt 
Restructurings,  as  promulgated  by  the 
FASB. 

(c)  Loans  90  days  past  due  still 
accruing  interest. 

(1)  Lc»ns  90  days  past  due  still 
accruing  interest  means  loans  that  are 
90  days  or  more  contractually  past  due, 
and  that  are  both  adequately  secured 
and  in  process  of  collection,  as 
described  in  this  section. 

(2)  A  loan  shall  be  considered 
contractually  past  due  when  any 
principal  repayment  or  interest  payment 
required  by  the  loan  instrument  is  not 
received  on  or  before  the  due  date.  A 
loan  shall  remain  contractually  past  due 
until  it  is  formally  restructured  or  until 
the  entire  amount  past  due,  including 
principal,  accrued  interest,  and  penalty 
interest  incurred  as  the  result  of  past 
due  status,  is  collected  or  otherwise 
discharged  in  full. 

(d)  Other  property  owned  means  any 
real  or  personal  property,  other  than  an 
interest-earning  asset,  that  has  been 
acquired  as  a  result  of  full  or  partial 
liquidation  of  a  loan,  through 
foreclosure,  deed  in  lieu  of  foreclosure, 
or  other  means. 

S  621 .7    Rule  of  aggregation. 

(a)  When  one  loan  toflJiQiTOwer  is 
placed  in  nonaccnmifan  insIiTtttion 
must  immediatel^valuate  whether  its 
other  loans  to  thdt  borrower,  or  related 
borrowers,  should  also  be  placed  in 
nonaccrual.  All  loans  on  which  a 
borrowing  entity,  or  a  component  of  a 
borrowing  entity,  is  primarily  obligated 
to  the  reporting  institution  shall  be 
considered  as  one  loan  unless  a  review 
of  all  pertinent  facts  supports  a 
reasonable  determination  that  a 


particular  loan  constitutes  an 
independent  credit  risk  and  such 
determination  is  adequately 
documented  in  the  loan  file. 

(1)  A  loan  shall  be  considered  an 
independent  credit  risk  if  a  substantial 
portion  of  the  loan  is  guaranteed  as  to 
principal  and  interest  by  a  government 
agency. 

(2)  Other  loans  shall  be  considered 
independent  credit  risks  if  and  so  long 
as: 

(i)  The  primary  sources  of  repayment 
are  independent  for  each  loan; 

(ii)  The  loans  are  not  cross- 
collateralized;  and 

(iii)  The  principal  obligors  are 
different  person(s)  and/or  entity(ies). 
Related  loans  will  not  be  considered 
independent  credit  risks  if  the 
operations  of  a  related  borrower  are  so 
fmanciaily  interdependent  with  the 
borrower's  o{>erations  that  the  economic 
survival  of  one  will  materially  affect  the 
economic  survival  of  the  other, 
determined  in  accordance  with 
§  614.4358(a)(2)  of  this  chapter. 

(b)  If  the  evaluation  required  by 
paragraph  (a)  of  this  section  results  in  a 
determination  that  the  borrower's  other 
loans  with  the  institution  do  not 
represent  an  independent  credit  risk, 
and  full  collection  of  such  loans  is  not 
expected,  then  all  of  the  borrower's 
loans  must  be  aggregated  and  classified 
as  nonaccrual.  If  such  other  Ipans 
represent  an  independent  credit  risk 
and  are  fully  collectible,  then  they  may 
remain  in  their  current  performance 
category. 

(c)  When  an  institution  becomes 
aware  that  a  borrower  has  a  loan  that 
has  been  classified  nonaccrual  by  any 
other  lender,  the  institution  must  re- 
evaluate the  credit  risk  in  its  loan  to  the 
borrower  and  then  determine  whether 
an  independent  credit  risk  exists. 

S  621 .8    Application  of  payments  and 
inconw  recognttion  on  nonaccnial  loans. 

Each  institution  shall  employ  the 
following  practices  with  respect  to 
application  of  cash  payments  on 
nonaccrual loans: 

(a)  If  the  ultimate  collectibility  of  the 
recorded  investment,  in  whole  or  in 
part,  is  in  doubt,  any  payment  received 
on  such  loan  shall  be  applied  to  reduce 
the  recorded  investment  to  the  extent 
necessary  to  eliminate  such  doubt. 

(b)  Once  the  ultimate  collectibility  of 
the  recorded  investment  is  no  longer  in 
doubt,  payments  received  in  cash  on 
such  loan  may  qualify  for  recognition  as 
interest  income  if  all  of  the  following 
characteristics  are  met  at  the  time  the 
payment  is  received: 

(1)  The  loan  does  not  have  a 
remaining  unrecovered  prior  chargeofT 
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associated  with  it,  except  in  cases  where 
the  prior  chargeoff  was  taken  as  part  of 
a  formal  restructuring  of  the  loan; 

(2)  The  payment  received  has  come 
from  a  source  of  repayment  detailed  in 
the  plan  of  collection; 

(3)  The  loan,  after  considering  the 
payment,  is  not  contractually  past  due 
more  than  90  days  and  is  not  expected 
to  become  90  days  past  due,  or  a 
repayment  pattern  has  been  established 
that  reasonably  demonstrates  future 
repayment  capacity. 

(c)  The  institution  shall  employ  the 
following  practices  with  respect  to 
earned  but  uncollected  interest  income 
on  loans,  leases,  contracts,  and  similar 
assets  that  are  determined  not  to  be  fully 
collectible: 

(1)  Earned  but  uncollected  interest 
income  that  was  accrued  in  the  current 
fiscal  year  and  is  determined  to  be 
uncollectible  shall  be  reversed  from 
interest  income;  and 

(2)  Earned  but  uncollected  interest 
income  that  was  accrued  in  prior  fiscal 
years  and  is  determined  to  be 
uncollectible  shall  be  charged  off 
against  the  allowance  for  loan  losses. 

§  621 .9    Reinstatement  to  accrual  status. 
A  loan  may  be  reinstated  to  accrual 
status,  when  each  of  the  following 
criteria  are  met: 

(a)  All  contractual  principal  and 
interest  due  on  the  loan  is  paid  and  the 
loan  is  current; 

(b)  Prior  chargeoffs  are  recovered, 
except  for  troubled  debt  restructures; 

(c)  No  reasonable  doubt  remains 
regarding  the  willingness  and  ability  of 
the  borrower  to  perform  in  accordance 
with  the  contractual  terms  of  the  loan 
agreement;  and 

(d)  Reinstatement  is  supported  by  a 
period  of  sustained  performance  in 
accordance  with  the  contractual  terms 
of  the  note  and/or  loan  agreement. 
Sustained  performance  will  generally  be 
demonstrated  by  6  consecutive  monthly 
payments,  4  consecutive  quarterly 
payments,  3  consecutive  semi-annual 
payments,  or  2  consecutive  annual 
payments. 

§621.10    Monttoring  of  perlormance 
categories  and  ott>er  property  owned. 

(a)  Each  institution  shall: 

(1)  Accoimt  for,  report,  and  disclose 
to  shareholders,  investors,  boards  of 
directors,  and  the  Farm  Credit 
Administration  all  material  items  with 
respect  to  performance  categories  and 
other  property  owned  in  accordance 
with  the  rules  and  definitions  set  forth 
in  this  part  and  any  other  applicable 
requirements: 

(2)  In  accordance  with 

§  620.5(g)(l)(iv)(A)  of  this  chapter. 


disclose  to  shareholders,  investors, 
boards  of  directors,  and  the  Farm  Credit 
Administration  the  nature  and  extent  of 
signiflcant  potential  credit  risks  within 
the  loan  portfolio,  or  other  information 
that  could  adversely  impact 
performance  of  the  loan  portfolio  in  the 
near  future; 

(3)  Develop,  adopt,  and  consistently 
apply  policies  and  procedures 
governing  performance  categories  and 
other  property  owned,  which,  at  a 
minimum,  conform  to  the  definitions, 
rules,  and  standards  set  forth  in  this  part 
and  such  other  requirements  and 
procedures  as  may  be  required  by  the 
Farm  Credit  Administration; 

(4)  Review  the  loan  portfolio  at  least 
quarterly  to  ensure  that  all  high-risk 
loans  have  been  assigned  the 
appropriate  performance  category;  and 

(5)  Review  all  high-risk  loans  in  the 
loan  portfolio  at  least  quarterly  to 
determine  the  collectibility  of  accrued 
but  uncollected  income,  if  any. 

(b)  Measures  taken  to  enhance  the 
collectibility  of  a  loan  shall  not  be 
deemed  to  relieve  an  institution  of  the 
requirement  to  monitor  and  evaluate  the 
loan  for  the  purpose  of  determining  its 
performance  status. 

§621.11    Exceptions. 

Subpart  C  shall  not  apply  to  any  Farm 
Credit  System  institution  after  the  date 
upon  which  SFAS  .Np.  114,  Accounting 
by  Creditors  for  Impairment  of  a  Loan, 
becomes  mandatory  with  respect  to 
such  institution  and  shall  not  apply  to 
any  Farm  Credit  System  institution  that 
implements  the  provisions  of  SFAS  No. 
114  before  the  mandatory 
implementation  date.  Pursuant  to  the 
Financial  Accounting  Standards  Board, 
although  early  implementation  is 
encouraged,  SFAS  No.  114  shall  be 
effective  for  financial  statements  for 
fiscal  years  beginning  after  December 
15,  1994.  Copies  of  SFAS  No.  114  may 
be  obtained  by  writing  the  Financial 
Accounting  Standards  Board  of  the 
Financial  Accounting  Foundation  at  401 
Merritt  7.  P.O.  Box  5116.  Norwalk. 
Connecticut  06856-5116,  or  by  calling 
(203) 847-0700. 

Subpart  D — Report  of  Condition  and 
Performance 

§621.12    Applicability  and  general 
instructions. 

(a)  Each  institution,  including  the 
Federal  Agricultural  Mortgage 
Corporation,  shall  prepare  and  file  such 
reports  of  condition  and  performance  as 
may  be  required  by  the  Farm  Credit 
Administration. 

(b)  Reports  of  condition  and 
performance  shall  be  filed  four  times 


each  year,  and  at  such  other  times  as  the 
Farm  Credit  Administration  may 
require.  The  reports  shall  be  prepared 
on  the  accrual  basis  of  accounting  and 
shall  fairly  represent  the  financial 
condition  and  performance  of  each 
institution  at  the  end  of,  and  over  the 
period  of,  each  calendar  quarter, 
provided  that  such  additional  reports  as 
may  be  necessary  to  ensure  timely, 
complete,  and  accurate  monitoring  and 
evaluation  of  the  affairs,  condition,  and 
performance  of  Farm  Credit  institutions 
may  be  required,  as  determined  by  the 
Chief  Examiner,  Farm  Credit 
Administration. 

(c)  All  reports  of  condition  and 
performance  shall  be  filed  with  the 
Farm  Credit  Administration.  Office  of 
Examination,  1501  Farm  Credit  Drive. 
McLean.  Virginia.  22102-5090. 

§  621 .13    Content  and  standards — general 
rules. 

Each  institution,  including  the 
Federal  Agricultural  Mortgage 
Corporation,  shall  prepare  reports  of 
condition  and  performance: 

(a)  In  accordance  with  all  applicable 
laws,  regulations,  standards,  and  such 
instructions  and  specifications  and  on 
such  media  as  may  be  prescribed  by  the 
Farm  Credit  Administration; 

(b)  In  accordance  with  generally 
accepted  accounting  principles  and 
such  other  accounting  requirements, 
standards,  and  procedures  as  may  be 
prescribed  by  the  Farm  Credit 
Administration;  and 

(c)  In  such  manner  as  to  facilitate 
their  reconciliation  with  the  books  and 
records  of  reporting  institutions. 

§  621 .14    Certification  of  correctness. 

Each  report  of  financial  condition  and 
performance  filed  with  the  Farm  Credit 
Administration  shall  be  certified  as 
having  been  prepared  in  accordance 
with  all  applicable  regulations  and 
instructions  and  to  be  a  true  and 
accurate  representation  of  the  financial 
condition  and  performance  of  the 
institution  to  which  it  applies.  The 
repKJrts  shall  be  certified  by  the  officer 
of  the  reporting  institution  named  for 
that  purpose  by  action  of  the  reporting 
institution's  board  of  directors.  If  the 
board  of  directors  of  the  institution  has 
not  acted  to  name  an  officer  to  certify 
the  correctness  of  its  reports  of 
condition  and  performance,  then  the 
reports  shall  be  certified  by  the 
president  or  chief  executive  officer  of 
the  reporting  institution. 
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Subpart  E    rieporti  RalafHng  to 
SecuriliM  AcMvltlea  of  tiM  Fedaral 
Agricultural  Mortgage  Corporation 

S621.20    Fonn and  contant 

(a)  The  Federal  Agricultural  Mortgage 
Corporation  (Corporation)  shall  provide 
the  Office  of  Secondary  Market 
Oversight  with  three  copies  of  any 
filings  made  with  the  SEC  pursuant  to 
the  Securities  Act  of  1933  or  the 
Securities  and  Exchange  Act  of  1934. 
Such  copies  shall  be  filed  with  the  FCA 
no  later  than  1  business  day  af^er  any 
SEC  filing. 

(b)  The  Corporation  shall  make  the 
following  filings  with  the  Office  of 
Secondary  Market  Oversight  for 
securities  either  issued  or  guaranteed  by 
the  Corporation  that  are  not  registered 
under  the  Securities  Act  of  1933. 

(1)  Three  copies  of  any  offering 
circular,  private  placement 
memorandum,  or  information  statement 
prepared  in  connection  with  the 
securities  offering  shall  be  filed  with  the 
Office  of  Secondary  Market  Oversight  at 
or  before  the  time  of  the  securities 
offering. 

(2)  For  securities  backed  by  qualified 
loans  as  defined  in  section  8.0(9)(A)  of 
the  Act,  the  Corporation  shall  file  one 
copy  of  the  following  within  1  business 
day  of  the  finalization  of  the  transaction: 

0)  The  private  placement  memoranda 
for  securities  sold  to  investors;  and 

(ii)  The  pooling  and  servicing 
agreement  when  the  security  is 
purchased  by  the  Corporation  as 
authorized  by  section  8.6(b)  of  the  Act. 

(3)  For  securities  backed  by  qualified 
loans  as  defined  in  section  8.0(9)(B)  of 
the  Act,  the  Corporation  shall  provide 
summary  information  on  such  securities 
issued  during  each  calendar  quarter  in 
the  form  prescribed  by  the  Office  of 
Secondary  Market  Oversight.  Such 
summary  information  shall  be  provided 
with  each  report  of  condition  and 
performance  filed  pursuant  to  §621.11, 
and  at  such  o'her  times  as  the  Office  of 
Secondary  Market  Oversight  may 
reouire. 

(c)  The  Corporation  shall  file  with  the 
Office  of  Secondary  Market  Oversight 
copies  of  all  substantive  correspondence 
between  the  Corporation  and  the 
Securities  and  Exchange  Commission- 
and  the  Etepartment  of  the  Treasury 
relating  to  securities  activities  or 
regulatory  compliance.  Such 
correspondence  should  be  filed  no  later 
than  the  date  of  filing  of  the  report  of 
condition  and  performance  for  the 
calendar  quarter  in  which  the 
correspondence  was  received  or  sent. 

(d)  The  Corporation  shall  promptly 
notify  the  Office  of  Secondary  Ma^et 
Oversight  if  it  becomes  exempt  or 


claims  exemption  from  the  filing 
requirements  of  the  Securities  and 
Exchange  Act  of  1934. 

PART  61 1— ORGANIZATION 

2.  The  authority  citation  for  part  611 
continues  to  read  as  follows: 

Antliority:  Sees.  1.3, 1.13.  2.0.  2.10,  3.0, 
3.21,  4.12.  4.15,  5.9,  5.10.  5.17,  7.0-7.13, 
8.5(e)  of  the  Farm  Credit  Act;  12  U.S.C  2011. 
2021.  2071,  2091.  2121.  2142.  2183,  2203, 
2243,  2244,  2252,  2279a-2279f-l,  2279aa- 
5(e);  sees.  411  and  412  of  Pub.  L.  100-233. 
101  Stat.  1568, 1638;  sees.  409  and  414  of 
Pub.  L.  100-399, 102  Stat.  989, 1003  and 
1004. 

Subpart  E— Transfer  of  Authorities 
§611.515    [Amended] 

3.  Section  611.515  is  amended  by 
removing  the  words  "nonperforming 
loans  and  related  assets."  and  adding,  in 
their  place,  the  words  "high-risk  assets 
and  other  property  owned,"  in 
paragraph  (b)(6)(ii)(E). 

Subpart  G — Mergers,  Consolidations, 
and  Charter  Amendments  of 
Associations 

4.  Section  611.1122  is  amended  by 
removing  the  words  "nonperforming 
loans  and  related  assets"  and  adding,  in 
their  place,  the  words  "high-risk  assets 
and  other  property  owned,"  in  the 
second  sentence  of  paragraph  (e)(6)(iii); 
and  by  revising  paragraph  (e)(9)  to  read 
as  follows: 

$611.1122    Requirements  for  mergers  or 
consoMdations. 


(e)  *  •  * 

(9)  A  presentation  for  each  constituent 
association  regarding  its  policy  on 
accounting  for  loan  performance, 
together  with  the  number  and  dollar 
amount  of  loans  in  all  performance 
categories,  including  those  categorized 
as  high-risk  assets. 


Subpart  H — Rules  for  Inter-System 
Fund  Transfers 

S611.1130    [Amended] 

5.  Section  611.1130  is  amended  by 
removing,  respectively,  the  words 
"nonaccrual"  and  "acquired  property," 
and  adding,  in  their  respective  places, 
the  words  "noninterest-eaming"  and 
"other  property  owned."  in  paragraph 
{b)(4)(iii). 


Subpart  N— Conservators  and 
Conservatorships  of  Banks  artd 
Associations 

1611.1182    [Amended] 

6.  Section  611.1182  is  amended  by 
removing  the  reference  "§  621.12"  and 
adding  in  its  place  "§621.14"  in  the 
second  sentence  of  paragraph  (c). 

Subpart  O— Special  Reconsideration  of 

$611.1197    [Amended] 

7.  Section  611.1197  is  amended  by 
removing  the  words  "nonperforming 
loans  and  related  assets."  and  adding,  in 
their  place,  the  words  "high-risk  assets 
and  other  property  owned."  in 
paragraph  (b)(6)(u)(E). 

Subpart  P— Termination  of  Farm  Credit 
Status — Associations 

$611.1225    [Amended] 

8.  Section  611.1225  is  amended  by 
removing  the  words  "nonperforming 
loans  and  related  assets"  and  adding,  in 
their  place,  the  words  "high-risk  assets 
and  other  property  owned."  in 
paragraph  (t)(2). 

$611.1240    [Amended] 

9.  Section  611.1240  is  amended  by 
removing  the  reference  "§621.2(a)(21)." 
and  adding  in  its  place  "§621.2(i)."  in 
the  second  sentence  of  paragraph  (c). 

PART  613— EUGIBILITY  AND  SCOPE 
OF  FINANCING 

10.  The  authority  citation  for  part  613 
is  revised  to  read  as  follows: 

Autiiority:  Sees.  1.5, 1.7, 1.9, 1.10. 1.11, 
2.2.  2.4,  2.12.  3.1,  3.7,  3.8.  3.22,  5.9.  5.17  of 
the  Fami  Credit  Act;  12  U.S.C  2013.  2015. 
2017,  2018.  2019,  2073,  2075,  2093,  2122, 
2128,  2129.  2143,  2243,  2252;  42  U.S.C  3601 
efseq.;15U.S.C  1691  ef  seq;  12  CFR  part 
202,  24  CFR  parts  100, 109,  and  110. 

Subpart  B— Eligibility  To  Borrow  From 
Farm  Credit  Banlts.  Agricultural  Credit 
Banks,  Production  Credit 
Associations,  Agricultural  Credit 
Associations  and  Federal  Land  Credit 
Associations 

$613.3045    [Amended] 

11.  Section  613.3045  is  amended  by 
removing  the  words  "performing  loans" 
and  adding,  in  their  place,  the  words 
"loans  that  are  current  as  to  both 
principal  and  interest  that  are"  in 
paragraph  (c)(3)(i). 

PART  614— LOAN  POLICIES  AND 
OPERATIONS 

12.  The  authority  citation  for  part  614 
continues  to  read  as  follows: 


•. 
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Authority:  Sees.  1.3.  l.S,  t^.  1.7, 1.9. 1.10. 

2.0.  2.2,  2.3.  2.4.  2.10,  2.12.  2.13,  2.1S.  3.0. 

3.1,  3.3, 3.7,  3.8.  3.10,  3.20,  3.28, 4.12,  4.12A, 
4.13, 4.13B,  4.14, 4.14A.  4.14C  4.14D,  4.14E. 
4.18.  4.19.  4.36,  4.37.  5.9.  5.10,  5.17.  7.0,  7.2, 
7.6.  7.7,  7.8,  7.12,  7.13. 8.0,  8.5  of  the  Fann 
Credit  Act:  12  U.S.C  2011, 2013. 2014.  2015. 
2017,  2018,  2071,  2073,  2074,  2075,  2091. 
2093.  2094,  2096,  2121,  2122,  2124,  2128, 
2129.  2131,  2141,  2149,  2183,  2184,  2199, 
2201.  2202.  2202a,  2202c  2202d.  2202e, 
2206.  2207.  2219a.  2219b,  2243,  2244,  2252, 
2279a,  2279a-2,  2279b.  2279b-l,  2279b-2. 
2279t  2279f-l.  2279aa.  2279aa-5;  sec  413  of 
Pub.  L  100-233. 101  Slat.  1568, 1639. 

Subpart  C— Bank/Association  Lending 
Relationship 

§614.4130    [Amended] 

13.  Section  614.4130  is  amended  by 
removing  the  words  "tas  defined  in  12 
CFR  621.2(a)(20))"  in  paragraph  (a). 

Sut>part  N — Loan  Servicing 
Requlreraents;  State  Agricuttural  Loan 
Mediation  Pfx>graan;  RigM  of  First 
Refusal 

§614.4512    [Amended] 

14.  Section  614.4512  is  amended  by 
removing  the  words  "a  loan  as  a 
nonperforming  asset:"  and  adding,  in 
their  place,  the  words  "a  loan  classified 
as  a  high-risk  assef;"  in  paragraph  (c)(2) 
and  removing  the  word  "nonaocrual" 
and  adding  in  its  place,  the  words 
"noninterest-eaming  asset"  in 
parap^ph  (eHl). 

§614.4514    [Amended) 

15.  Section  614.4514  is  amended  by 
removing  the  word  "oonaccrual"  and 
adding,  in  its  place,  the  words  "a 
noninterest-eaming"  in  fee  first 
sentence  of  paragraph  (d). 

§614.4516    [Amended] 

16.  Section  614.4516  is  amended  by 
removing  the  word*'nonaccrual"  and 
adding,  in  its  place,  the  words  "a 
noninterest-eeming"  in  pan^raph  (b)(2). 

§614.4517    [Amended] 

17.  Section  614.4517  is  amended  by 
removing  the  wcotl  "oonaccrual"  and 
adding,  in  its  place,  the  words 
"noninterest-eaming"  in  paragraph 
(a)(5). 

§614.4Sao   [Amendacg 

18.  Section  614.4520  is  amended  by 
removing  the  words  "in  nonaccrual 
status"  vid  adding,  in  their  place,  the 
words  "a  noninterest-eaming  asset"  in 
the  first  sentence  of  paragraph  (a). 

§614.4522    [Amended] 

19.  Section  614.4522  is  amended  by 
revising  the  heading  for  paragraph  (a)(1) 
to  read  **Acquired  real  estate.";  by 
removing  the  words  "acquired 


property"  and  edding,  in  their  place,  the 
words  "acquired  real  estate"  in 
paragraph  (b),  the  first  sentence  of 
paragraphs  (c)(3)  and  (c)(4)  and 
paragraph  (e);  and  by  removing  the 
words  "acquired  property,  or  any 
portion  of  such  real  estate,"  and  adding, 
in  their  place,  the  words  "acquired  real 
estate,  or  any  portion  of  such  property," 
in  the  introductory  text  of  paragraphs  (c) 
and  (d). 

PART  620-OISCLOSURE  TO 
SHARB40LDERS 

20.  The  authority  citation  for  part  620 
continues  to  read  as  follows: 

Autherity:  Sees.  5.17, 5.19,  8.11  of  the 
Farm  Credit  Act;  12  U.S.C  2252,  2254, 
2279a«-ll;  sec.  424  of  Pub.  1^  100-233, 101 
Stat.  1568, 1656. 

Sut>part  A— Genaral 

§620.1    [Amended] 

21.  Section  620.1  is  amended  by 
removing  the  words  "loans  properly 
identifiable  as  "nonperfoimii^"  as 
defined  in  §  621.2(aKl7)  of  this 
chapter."  and  adding,  in  their  place,  the 
words  "adversely  classified  loans."  in 
the  second  sentence  of  paragraph  (i). 

§620.2    [Amended] 

22.  Section  620.2  is  amended  by 
removing  the  reference  "§621.12"  and 
adding  in  its  place  "§621.14"  in 
paragraph  (b)(1). 

Subpart  B— AmMial  Report  to 
Shareholders 

23.  Section  620.5  is  amended  by 
removing  the  reference  "§  621.9(c)  and 
(d)"  and  adding  in  its  place  "§  621.4(c) 
and  (d)"  in  paragraph  (1):  by  removing 
the  reference  "§  621.2(a)(21)"  and 
adding  in  its  place  "§  621.2(1)"  in 
paragraph  (m)(l];  and  by  revising 
paragraphs  (f)(l)(i)(F)  and  (g)(l)(iv)(A)  to 
read  as  follows: 

§620.5    Contents  of  the  annual  raport  to 
shareholderi. 


(0  •  •  • 

(1)  *  *  ' 
(i)  '  •  ' 
(F)  Other  property  owned. 


(g)  *  •  * 

(1)  •  •  • 

(iv)  '  •  • 

(A)  An  analysis  of  high-risk  assets  and 
loan  perfomaace  categories,  to  include, 
but  not  limited  to,  a  discussion  of  the 
nature  and  extent  of  significant 
potential  credit  risks  within  the  loan 
portfolio,  or  other  information  that 


could  adversely  impact  performance  of 
the  loan  portfolio  in  the  near  future; 


Subpart  C— Quarterly  neport  to 
Sharaholdars 

§620.10   (Amended] 

24.  Section  620.10  is  amended  by 
removing  the  reference  "§  621 .12"  and 
adding  in  its  place  "§621.14"  in 
paragraph  (e)(1). 

Sut)part  D— Association  Annual 
Meeting  Information  Statement 

§620.21    [Amended] 

25.  Section  620.21  is  amended  by 
removing  the  reference  "§  621.9(c)  and 
(d)"  and  adding  in  its  place  "§  621.4(c) 
and  (d)"  in  para^ph  (f). 

26.  Subpart  F  is  revised  to  read  as 
follows: 

Subpart  F — ArHNial  Report  of 
Condition  of  the  Federal  Agricultiffai 
Mortgage  Corporation 

§620.40    Content,  timing,  and  distrltHition 
of  Federal  Agricultural  Mortgage 
Corporation's  annual  report  of  condition. 

(a)  The  Federal  Agricultural  Mortgage 
Corporation  shall  prepare  and  publish 
an  annual  report  of  its  condition  that  is 
equivalent  in  content  to  the  annual 
report  to  shareholders  required  by 
section  14  of  the  Securities  and 
Exchange  Act  of  1934. 

(b)  The  Corporation  shall  distribute 
the  annual  report  of  condition  to  its 
shareholders  within  120  days  of  its 
fiscal  year-end. 

(c)  upon  receiving  a  request  for  an 
annual  report  of  condition,  the 
Corporation  shall  promptly  mail  or 
otherwise  furnish  to  the  requestor  a 
copy  of  the  most  recent  annual  report 
described  in  this  section. 

(d)  The  Corporation  shall  file  three 
copies  of  the  annual  report  of  condititm 
with  the  Farm  Credit  Administration's 
Office  of  Secoiulary  Market  Oversight 
%vithin  120  days  of  its  fiscal  year-end. 

PART  627— TITLE  V  CONSERVATORS 
AND  RECEIVERS 

27.  The  authority  citation  for  part  627 
continues  to  read  as  follows: 

Authority:  Sees.  4.2. 5.B.  5.10, 5.17.  S.51, 
5.58  of  the  Farm  Credit  Act;  12  U.S.C  2183. 
2243,  2244,  2252,  2277a,  22rT»-7. 

Subpart  C— Conservators  and 
Conservatorships 

§627.2785    [Amended] 

28.  Section  627.27B5  is  amended  by 
removii^  the  reference  "§621.12"  and 
a<kUngin  its  place  "§621.14"  in  the 
second  sentence  of  paragraph  (c). 
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Dated:  September  9. 1993. 
Cuilis  M.  Aadefwm, 

Secretary,  Farm  Credit  Administration  Board. 
IFR  Doc  93-22525  Filed  9-17-93:  8:45  am) 

MJJNQ  COM  f7W-0V^ 

DEPARTMENT  OF  TRANSPORTATION 

Federal  Aviation  Administration 

14CFRPart71 

[Airspace  Docket  No.  •3-ASW-27] 

Establishment  of  Class  D  Airspace: 
Alice,  TX;  Corpus  Chrlsti.  TX 

AGENCY:  Federal  Aviation 
Administration  (FAA),  DOT. 
ACTION:  Final  rule. 

SUMMARY:  This  action  establishes  Class 
D  airsp>ace  at  Naval  Auxiliary  Landing 
Field  (NALF)  Orange  Grove,  Alice,  TX; 
NALF  Waldron,  Corpus  Christi,  TX;  and 
Naval  Outlying  Landing  Field  (NOLF) 
Cabaniss,  Corpus  Christi,  TX.  The 
United  States  Navy  operates  a  control 
tower  at  each  of  these  locations  with  an 
associated  airport  traffic  area  (ATA). 
Airspace  reclassification,  which 
becomes  effective  September  16, 1993, 
will  discontinue  the  use  of  the  term 
"airport  traffic  area"  and  eliminate 
those  ATA's  not  already  designated  to 
become  Qass  D  airspace.  As  a  result,  the 
requirement  for  two-way  radio 
communication  with  the  control  towers 
at  NALF  Orange  Grove,  NALF  Waldron, 
and  NOLF  Cabaniss  would  lapse.  This 
action  is  intended  to  provide  adequate 
Class  D  airspace  to  perpetuate  the 
existing  two-way  radio  communication 
requirement  at  these  locations. 
EFFECTIVE  DATE:  0901  U.T.C,  November 
11.  1993. 

FOR  FURTHER  INFORMATION  CONTACT: 
Joe  Chaney,  System  Management 
Branch,  Air  Traffic  Division,  Southwest 
Region,  Department  of  Transportation, 
Federal  Aviation  Administration,  Fort 
Worth,  TX  76193-0530,  telephone  817- 
624-5531. 

SUPPt.EMENTARY  INFORMATION: 

History 

On  July  20, 1993,  a  proposal  to  amend 
part  71  of  the  Federal  Aviation 
Regulations  (14  CFR  part  71)  to  establish 
Class  D  airspace  at  Alice,  TX,  and 
Corpus  Christi,  TX,  was  published  in 
the  Federal  Register  (58  FR  38734). 
Airspace  reclassification,  which 
becomes  effective  September  16, 1993, 
will  eliminate  those  airport  traffic  areas 
(ATA)  not  already  designated  to  become 
Qass  D  airspace.  The  ATA  of  Alice,  TX. 
and  Corpus  Christi.  TX,  are  not  already 


designated  to  become  Qass  D  airsf>ace. 
As  a  result,  the  requirement  for  two-way 
radio  communication  with  the  control 
tower  at  NALF  Orange  Grove,  NALF 
Waldron,  and  NOLF  Cabaniss  would 
lapse.  The  notice  proposed  to  establish 
adequate  Class  D  airspace  to  perpetuate 
the  existing  two-way  radio 
communication  requirement  at  these 
locations. 

Interested  persons  were  invited  to 
participate  in  this  rulemaking 
proceeding  by  submitting  written 
comments  on  the  proposal  to  the  FAA. 
No  comments  objecting  to  the  proposal 
were  received.  Except  for  editorial 
changes,  this  amendment  is  the  same  as 
that  proposed  in  the  notice  action. 

The  coordinates  for  this  airspace 
docket  are  based  on  North  American 
Datum  83.  Class  D  airspace  designations 
are  published  in  Paragraph  5000  of  FAA 
Order  7400.9A  dated  June  17, 1993.  and 
effective  September  16, 1993,  which  is 
incorporated  by  reference  in  14  CFR 
71.1  (58  FR  36298;  July  6. 1993).  The 
Class  D  airspace  designation  listed  in 
this  dociunent  will  be  published 
subsequently  in  the  Order. 

The  Rule 

This  amendment  to  part  71  of  the 
Federal  Aviation  Regulations  establishes 
Gass  D  airspace  at  Naval  Auxiliary 
Landing  Field  (NALF)  Orange  Grove, 
Alice.  TX;  NALF  Waldron,  Corpus 
Christi,  TX;  and  Naval  Outlying  Landing 
Field  (NOLF)  Cabaniss.  Corpus  Christi, 
TX,  to  perpetuate  the  existing  two-way 
radio  communication  requirement. 

The  FAA  has  determined  that  this 
regulation  only  involves  an  established 
body  of  technical  regulations  that  needs 
frequent  and  routine  amendments  to 
keep  them  operationally  current.  It, 
therefore — (1)  is  not  a  "major  rule" 
under  Executive  Order  12291 ;  (2)  is  not 
a  "significant  rule"  under  DOT 
Regulatory  Policies  and  Procedures  (44 
FR  11034;  February  26, 1979);  and  (3) 
does  not  warrant  preparation  of  a 
regulatory  evaluation  as  the  anticipated 
impact  is  so  minimal.  Since  this  is  a 
routine  matter  that  will  only  affect  air 
traffic  procedures  and  air  navigation,  it 
is  certified  that  this  rule  will  not  have 
a  significant  economic  impact  on  a 
substantial  number  of  small  entities 
under  the  criteria  of  the  Regulatory 
Flexibility  Act. 

List  of  Subjects  in  14  CFR  Part  71 

Airspace,  Incorporation  by  reference. 
Navigation  (air). 

Adoption  of  the  Amendment 

In  consideration  of  the  foregoing,  the 
Federal  Aviation  Administration 
amends  14  CFR  part  71  as  follows: 


PART  71— {AMENDED] 

1.  The  authority  citation  for  14  CFR 
part  71  continues  to  read  as  follows: 

Authority:  49  U.S.C.  app.  1348(a).  1354(a), 
1510;  E.O.  10854.  24  FR  9565,  3  CFR.  1959- 
1963  Comp..  p.  389;  49  U.S.C  106(g];  14  CFR 
11.69. 

f71.1    (Amended] 

2.  The  incorporation  by  reference  in 
14  CFR  71.1  of  the  Federal  Aviation 
Administration  Order  7400.9A, 
Airspace  Designations  and  Reporting 
Points,  dated  June  17, 1993,  and 
effective  September  16, 1993,  is 
amended  as  follows: 

Paragraph  5000:  GetKral 


ASW  TX  D  Alice,  TX  [New] 

Orange  Grove  NALF,  TX 

(lal.  27»5404''  N..  long.  ga-QSOe"  W.) 
Navy  Orange  Grove  TACAN 
(lat.  2r'53'43"  N.,  long.  98°02'33"  W.) 
That  airspace  extending  upward  from  the 
surfece  to  and  including  2.800  feet  MSL 
within  a  4.7-mile  radius  of  NALF  Orange 
Grove  and  within  1.0  mile  each  side  of  the 
129°  radial  of  the  Orange  Grove  TACAN 
extending  firom  the  4.7-mile  radius  to  5.2 
miles  southeast  of  the  airport  and  within  1.0 
mile  each  side  of  the  320°  radial  of  the 
Orange  Grove  TACAN  extending  from  the 
4.7-mile  radius  to  5.1  miles  northwest  of  the 
airport.  This  Class  D  airspace  is  effective 
during  the  specific  dates  and  times 
established  in  advance  by  a  Notice  to 
Airmen.  The  effective  date  and  time  will 
thereafter  be  continuously  published  in  the 
Airport/Facility  Directory. 


ASW  TX  D  Corpus  Christi,  TX  (New) 

Waldron  NALF,  TX 
(lat.  27°38'0T'  N.,  long.  97°18'47"  W.) 

That  airspace  extending  upward  from  the 
surface  to  and  including  2.000  feet  MSL 
within  a  3.5-mile  radius  of  Waldron  NALF, 
excluding  that  airspac^within  the  Corpus 
Christi  International  Airport,  TX,  Qass  C 
airsf>ace  and  excluding  that  airspace  within 
the  Corpus  Christi  NAS.  TX,  Class  D 
airspace.  This  Class  D  airspace  is  effective 
during  the  specific  dates  and  times 
established  in  advance  by  a  Notice  to 
Airmen.  The  effective  date  and  time  will 
thereafter  be  continuously  published  in  the 
Airport/Facility  Directory. 

ASW  TX  D  Corpus  Christi,  TX  (New] 

Cabaniss  NOLF.  TX 
(lat.  27°42'01 "  N.,  long.  97°26'04'  W.) 
That  airspace  extending  upward  from  the 
surface  to  but  not  including  1.200  feet  MSL 
within  a  4.4-mile  radius  of  Cabaniss  NOLF, 
excluding  that  airspace  within  the  Corpus 
Christi  International  Airport,  TX,  Gass  C 
airspace,  and  excluding  that  airspace  within 
the  NALF  Waldron  Class  D  airspace,  and 
excluding  that  airspace  west  of  a  line 
between  Tat.  27°38'15"  N.,  long.  97°28'40"  W. 
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and  laL  2r'41'30"  N.,  lorjg.  97*28'W  W.  This 
Qass  D  airspace  is  effective  during  the 
specific  dates  and  times  established  in 
advance  by  a  Notice  to  Airsaea.  The  effective 
date  and  time  will  tbereefter  be  continuously 
published  in  the  Airport/Facility  Directory. 
•        •        •        •        • 

Issued  in  Fort  Worth.  TX.  on  September  9. 
1993. 

Larry  L.  Craig. 

Manager.  Air  Traffic  Division,  Southwest 
Region. 
IFR  Doc  93-22904  Filed  9-17-93;  8:45  am) 

BILUNO  COM  4t10-t»4l 


14  0FRPart91 

[Doctol  No.  t44M;  Amowdnwt  Na  91-214] 

Atrapace  neciaaalftoation 

AGENCr:  Federal  Aviation 
Administration  (FAA).  DOT. 
ACTION:  Final  rule;  correcting 
amendment. 

SUMMARY:  This  action  amends  the 
Airspace  Reclassincation  final  rule 
promulgated  on  December  17, 1991, 
regarding  minimum  altitudes  to  be 
maintained  by  certain  types  of  aircraft 
in  Class  D  airspace  when  entering  a 
traffic  pattern  or  approaching  to  land  on 
a  runway  served  by  an  instrument 
landing  system  (ILS),  or  by  any  airplane 
approaching  to  land  on  a  runway  served 
by  a  visual  approach  slope  indicator 
(VASI).  This  action  is  necessary  to 
ensure  that  the  operating  rules  continue 
as  intended  on  September  16, 1993,  the 
implementation  date  of  Airspace 
Reclassification. 

EFFECTIVE  DATE:  This  amendment  is 
effective  September  16, 1993. 
FOR  FURTHER  INFORMATION  CONTACT: 
Mr.  Joseph  C.  White  or  Ms.  Melodie  M. 
DeMarr.  Air  Traffic  Rules  Branch  (ATP- 
230).  Airspace-Rules  and  Aeronautical 
Information  Division,  800  Independence 
Avenue,  SW.,  Washington,  DC  20591, 
telephone  (202)  267-8783. 

SUPPLEMENTARY  INFORMATION: 

Background 

On  December  17, 1991,  the  FAA 
published  the  Airspace  Reclassification 
final  rule  (56  FR  65638)  which,  among 
other  things,  changed  the  wording  of 
many  operating  rules  by  replacing  the 
existing  airspace  terminology  with  the 
new  classes  of  airspace.  These  changes 
become  effective  September  16, 1993. 

Prior  to  September  16, 1993,  FAR 
§91.129,  "Operations  at  airports  with 
operating  control  towers,"  contained 
requirements  for  minimum  altitudes  to 
be  maintained  for  certain  types  of 
aircraft  when  approaching  an  airport  to 
enter  the  airport  traffic  area  and  traffic 


pattern  or  approaching  a  runway  served 
by  the  ILS  or,  by  any  aiiplane,  when 
approaching  a  runway  served  by  a 
VASI.  The  Airspace  Reclassification 
final  rule  amended  §  91.129  by 
eliminating  references  to  the  "airport 
traffic  area,"  which  no  longer  exists 
after  September  16, 1993,  and  by 
replacing  references  to  operation  at 
"airports  with  operating  control  towers" 
with  operations  in  Qass  D  airspsce. 
Inadvertently,  §91 129(eM3).  as 
amended  under  the  Airspace 
Reclassification  5nal  rule,  requires  only 
large  and  turbine-powered  aircraft  to 
remain  at  or  above  the  glide  slope  while 
approaching  to  land  on  a  runway  served 
by  a  VASI  in  Class  D  airspace  until  a 
lower  altitude  is  necessary  for  a  safe 
landing.  Prior  to  the  promulgation  of  the 
Airspace  Reclassification  rule  all  aircraft 
were  required  to  remain  at  or  above  the 
glide  slope  to  meet  this  requirement. 

The  Rule 

This  action  enhances  the  safety  of 
certain  aircraft  operations  in  Class  D 
airspace  and  continues  the  intent  of  the 
regulation  which  existed  prior  to 
S^>lember  16, 1993.  by  making 
§  91.129(e)(3)  applicable  to  all  aircraft. 
Specifically,  this  rule  amends 
§  91.129(e)(3)  requiring  all  aircraft 
approaching  to  land  on  a  runway  served 
by  a  VASI  to  maintain  an  altitude  at  or 
above  the  glide  slope  until  a  lower 
ahitude  is  necessary  for  safe  landing.  I 
find  that  notice  and  public  procedure 
imder  5  U.S.C.  553(bl  are  impracticable 
because  immediate  corrective  action  is 
required  in  the  interest  of  flight  safety. 
The  FAA  finds  good  cause  pursuant  to 
5  U.S.C.  553(d),  for  making  this 
amendment  effective  in  less  than  thirty 
days  in  order  to  promote  flight  safety. 

The  FAA  has  determined  that  this 
action:  (1)  Is  not  a  "major  rule"  under 
Executive  Order  12291;  (2)  is  not  a 
"significant  rule"  under  DOT 
Regulatory  Policies  and  Procedures  (44 
FR  11034,  February  26. 1979);  and  (3) 
does  not  warrant  preparation  of  a 
regulatory  evaluation  as  the  anticipated 
impact  is  so  minimal. 

List  ofSi^nects  in  14  CTR  Part  91 

Air  traffic  control,  Aircraft.  Airmen, 
Airports,  Aviation  safety. 

The  AraendineiH 

Accordingly,  14  CFR  part  91.  in  effect 
as  of  September  16, 1993,  is  amended  as 
follows:  i 

PART  91-^QENERAL  OPERATING  AND 
FUQHTflUL£8 

1 .  The  authority  dtation  for  part  91 
continues  to  read  as  follows: 


Authority:  49  USjC  app.  1301(7).  latO. 
1344, 134a.  13S2  through  1355. 1401. 1421 
through  1431. 1471. 1472. 1502,  ISia  1522. 
and  2121  through  2125:  articles  12,  29.  31, 
and  32(a)  of  the  Convention  on  International 
Gvil  Aviation  (61  stat.  1180);  42  U.S.C  4321 
et9eq:E.O.  11514,  35  FR  4247,  3  CFR.  1966- 
1970  Comp.,  p.  902:  49  U.S.C  106(g). 

2.  Section  91.129  is  amended  by 
revising  the  introductory  text  to 
paragraph  (e).  and  paragraphs  (e)  (1) 
through  (3)  to  read  as  follows: 

$91.12*   Operattonein 


(e)  Minimum  Altitudes.  When 
operating  to  an  airport  in  Class  D 
airspace,  e8<±  pilot  of — 

(1  j  A  large  or  turbine-powered 
airplane  shall,  unless  otherwise 
required  by  the  applicable  distsioe  Atsm 
cloud  criteria,  enter  the  traffic  pattern  at 
an  altitude  of  at  least  1,500  feet  above 
the  elevation  of  the  airport  and  maintain 
at  least  1,500  feet  until  fiirther  descent 
is  required  for  a  safe  landing; 

(2)  A  large  or  turbine-powered 
airplane  approaching  to  land  on  a 
runway  served  by  an  instnoneot  landing 
system  (ILS).  if  the  airplane  is  ILS 
equipped,  shall  fly  that  airplsM  at  an 
altitude  at  or  above  Ibe  glide  slope 
between  the  outer  marker  (or  point  of 
interception  of  glide  slope,  if 
compliance  with  the  applicable  distaiux 
from  cloud  criteria  requires  interception 
closer  in]  and  the  middle  marker;  and 

(3)  An  airplane  approaching  to  land 
on  a  runway  served  by  a  visual 
approach  slope  indicator  shall  maintain 
an  altitude  at  or  above  the  glide  slope 
until  a  lower  ahitude  is  necessary  for  a 
safe  landing. 

•        •        •        *        * 

Issued  in  Washington,  DC,  on  September 
15. 1993. 
Donald  P.  Byrne. 

Assistant  C3\ief  Counsel.  Pegulations 
Division. 
(FR  Doc.  93-^2960  Filed  9-1S-93;  2:35  pm) 
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HUMAN  SERVICES 

Food  and  Drug  AdministFation 

21  CFR  Part  20 

[Docket  No.  93N-0270I 

PubHc  Infonnation;  Avaflabitrty  Of 
Agreements  Signed  by  the  Food  and 
Drug  Administration's  Office  of 
Criminal  Investigations 

AGENCY:  Food  and  Drug  Administration, 

HHS. 

ACTION:  Final  rule. 
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SUMMARY:  The  Food  and  Drug 
Administration  (FDA)  is  amending  its 
regulations  to  exempt  written 
agreements  and  memoranda  of 
understanding  (MOU's)  entered  into  by 
FDA's  Office  of  Criminal  Investigations 
from  certain  public  information 
requirements.  The  current  regulations 
require  that  all  agreements  and  MOU's 
signed  by  FDA  and  other  departments, 
agencies,  and  organizations  be  placed 
on  public  display  and  published  in  the 
Federal  Register.  However,  these 
regulations  were  issued  prior  to  the 
creation  of  the  Office  of  Criminal 
Investigations.  The  agency  believes  that 
disclosure  of  all  written  agreements  and 
MOU's  entered  into  by  this  ofHce  could 
reveal  confidential  investigative 
techniques  or  disclose  guidelines  for 
investigations  that  may  interfere  with 
law  enforcement.  This  action  is  being 
taken  to  prevent  such  disclosure. 
DATES:  Effective  on  September  20, 1993. 
Comments  by  October  20, 1993. 
ADDRESSES:  Submit  written  comments 
to  the  Dockets  Management  Branch 
(HFA-305),  Food  and  Drug 
Administration,  rm.  1-23, 12420 
Parklawn  Dr..  Rockville,  MD  20857. 
FOR  FURTHER  INFORMATION  CONTACT: 
Terrell  L.  Vermillion,  Office  of  Criminal 
Investigations  (HFC-300).  Food  and 
Drug  Administration,  7500  Standish  Pi., 
Rockville,  MD  20855,  301-294-4030. 
SUPPLEMENTARY  INFORMATION:  FDA  is 
amending  §  20.108  (21  CFR  20.108). 
which  requires  that  all  written 
agreements  and  understandings  signed 
by  FDA  and  other  departments, 
agencies,  and  organizations  be  available 
for  public  review  in  FDA's  Freedom  of 
Information  Public  Room  and  also 
published  in  the  Federal  Register.  This 
amendment  exempts  written  agreements 
entered  into  by  FDA's  Office  of  Criminal 
Investigations  from  these  display  and 
publication  requirements.  Elsewhere  in 
this  issue  of  the  Federal  Register.  § 
20.108  is  being  amended  to  exempt 
cooperative  work-sharing  agreements 
between  FDA  and  State  or  local 
governments  from  full-text  publication 
in  the  Federal  Register. 

The  existing  regulation,  which  has 
been  in  effect  since  1977.  was  intended 
to  publicize  agreements  between  FDA 
and  other  organizations  or  agencies  that 
were  of  general  interest  to  regulated 
industry,  consuimers,  and  professional 
associations.  The  regulation  was 
codified  prior  to  the  creation  of  the 
Office  of  Criminal  Investigations  and 
could  not  anticipate  the  particular  type 
of  agreements  to  which  FDA  may, 
because  of  the  work  of  that  Office, 
become  a  party.  The  Office  of  Criminal 
Investigations  expects  that  certain 


MOU's  with  other  law  enforcement 
agencies  will  constitute  or  contain 
information  that  should  not  be  available 
for  public  disclosure  because  disclosure 
would  reveal  confidential  investigative 
techniques  or  disclose  guidelines  for 
investigations  when  such  disclosure 
could  reasonably  be  expected  to  risk 
circumvention  of  the  law.  Such 
information  is  exempt  from  public 
disclosure  under  the  Freedom  of 
Information  Act  (5  U.S.C.  552(b)(7)(E)), 
and  21  CFR  20.64(e)  and  45  CFR  5.68(e). 

Accordingly,  FDA  is  amending 
§  20.108  to  avoid  the  inadvertent 
display  or  publication  of  information 
whose  disclosure  could  interfere  with 
law  enforcement.  In  the  future,  MOU's 
and  other  agreements  signed  by  FDA 
with  respect  to  activities  of  the  Office  of 
Criminal  Investigations  will  be  exempt 
from  the  mandatory  display  and 
publication  requirements  of  §  20.108. 
Instead,  the  availability  of  these 
memoranda  and  agreements  for  public 
disclosure  will  be  determined  on  a  case- 
by-case  basis  in  response  to  requests 
under  the  Freedom  of  Information  Act 
after  review  to  determine  whether  the 
agreement  or  particular  portions  of  the 
agreement  should  be  withheld  in 
accordance  with  the  Freedom  of 
Information  Act  exemptions  for  certain 
law  enforcement  records.  Because  the 
Office  of  Criminal  Investigation  is 
currently  negotiating  a  variety  of 
agreements  with  other  law  enforcement 
agencies.  FDA  has  determined  that  the 
automatic  and  mandatory  display  and 
publication  provisions  of  §  20.108  will 
interfere  with  the  ability  of  the  agency 
to  enter  into  certain  MOU's.  In 
accordance  with  §  10.40(c)(4)(ii). 
therefore,  the  Commissioner  of  Food 
and  Drugs  finds  that  there  is  good  cause 
for  this  amendment  to  become  effective 
immediately.  Under  §  10.40(e),  an 
opportunity  for  comment  on  this  final 
rule  is  being  provided.  Interested 
persons  may  on  or  before  October  20, 
1993,  submit  to  the  Dockets 
Management  Branch  (address  above) 
written  comments  regarding  this  final 
rule.  Two  copies  of  any  comments  are 
to  be  submitted  except  that  individuals 
may  submit  one  copy.  Conunents  are  to 
be  identified  with  the  docket  number 
found  in  brackets  in  the  heading  of  this 
document.  Received  comments  may  be 
seen  in  the  office  above  between  9  a.m. 
and  4  p.m.,  Monday  through  Friday. 
After  reviewing  any  comments  received, 
the  agency  will  determine  whether  this 
amendment  should  be  modified  or 
revoked. 


List  of  Subfects  in  21  CFR  Part  20 

Confidential  business  information. 
Courts,  Freedom  of  information. 
Government  employees. 

Therefore,  under  the  Federal  Food, 
Drug,  and  Cosmetic  Act,  and  under 
authority  delegated  to  the  Commissioner 
of  Food  and  Drugs,  21  CFR  part  20  is 
amended  as  follows: 

PART  2a-PUBLIC  INFORMATION 

1.  The  authority  citation  for  21  CFR 
part  20  continues  to  read  as  follows: 

Authority:  Sees.  201-903  of  the  Federal 
Foot!,  Dnjg,  and  Cosmetic  Act  (21  U.S.C. 
321-393);  sees.  301.  302.  303.  307.  310,  311. 
351.  352,  354-360F,  361.  362,  1701-1706, 
2101.  of  the  Public  Health  Service  Act  (42 
U.S.C  241.  242,  242a.  2421.  242n.  243,  262, 
263,  263l>-263n,  264.  265.  300u-30u-5. 
300aa-l);  5  U.S.C  552;  18  U.S.C  1905. 

2.  Section  20.108  is  amended  by 
adding  a  new  paragraph  (d)  to  read  as 
follows: 

§  20. 108    Agreements  between  the  Food 
and  Drug  Admlntstratton  and  other 
departments,  agencies,  and  organizations. 

(d)  Agreements  and  understandings 
signed  by  officials  of  FDA  with  respect 
to  activities  of  the  Office  of  Criminal 
Investigations  are  exempt  from  the 
requirements  set  forth  in  paragraphs  (b) 
and  (c)  of  this  section.  Although  such 
agreements  and  understandings  will  not 
be  put  on  display  in  FDA's  Freedom  of 
Information  Public  Room  or  published 
in  the  Federal  Register,  these 
agreements  will  be  available  for 
disclosure  in  response  to  a  request  from 
the  public  after  deletion  of  information 
that  would  disclose  confidential 
investigative  techniques  or  procedures, 
or  information  that  would  disclose 
guidelines  for  law  enforcement 
investigations  if  such  disclosure  could 
reasonably  be  expected  to  risk 
circumvention  of  the  law. 

Dated:  September  3. 1993. 
Michael  R.  Taylor, 

Deputy  Commissioner  for  Policy. 

(PR  Doc.  93-22864  Filed  9-17-93;  8:45  ami 
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21  CFR  Part  20 

[Docket  No.  86N-018q 

Public  Information;  Amendment  to 
Exempt  Certain  Memoranda  of 
Understanding  From  Full-Text 
Put}lication  in  the  Federal  Register 

AGENCY:  Food  and  Drug  Administration, 
HHS. 

ACTION:  Final  rule. 


summary:  The  Food  and  Drug 
Administration  (FDA)  is  amending  its 
public  information  regulation  requiring 
publication  in  the  Federal  Register  of 
written  agreements  and  understandings 
between  FDA  and  other  departments, 
agencies,  and  organizations.  FDA  is 
exempting  from  publication  in  the 
Federal  Register  the  full  text  of  certain 
memoranda  of  understanding's  (MOU's) 
that  are  cooperative  work-sharing 
agreements  between  FDA  and  State  or 
local  government  agencies.  In  place  of 
publication  of  the  full  text  of  such 
MOU's  and  agreements,  FDA  will 
publish  in  the  Federal  Register 
periodically,  but  not  less  than  once 
every  2  years,  a  notice  listing  all  such 
MOU's  and  agreements  currently  in 
effect  between  FDA  and  State  or  local 
government  agencies.  The  entire  text  of 
all  such  MOU's  and  agreements  will 
continue  to  be  published  in  FDA's 
Compliance  Policy  Guides  Manual  (CPG 
Manual)  and  is  available  from  the 
Division  of  Federal-State  Relations, 
Food  and  Drug  Administration,  rm.  12- 
07,  5600  Fishers  Lane,  Rockville,  MD 
20857.  The  Usted  MOU's  are  available 
for  public  examination  in  the  ofRce  of 
the  Freedom  of  Information  Staff,  Food 
and  Drug  Administration,  rm.  12A-16, 
5600  Fishers  Lane,  Rockville,  MD 
20857.  Elsewhere  in  this  issue  of  the 
Federal  Register,  FDA  is  publishing  a 
notice  listing  all  MOU's  that  are 
cooperative  work-sharing  agreements 
currently  in  effect  between  FDA  and 
State  or  local  government  agencies. 

EFFECTIVE  DATE:  October  20. 1993. 

FOR  FURTHER  INFORMATION  CONTACT: 
Glenn  Johnson,  Division  of  Federal- 
State  Relations  (HFC-152),  Food  and 
Drug  Administration,  5600  Fishers 
Lane.  Rockville,  MD  20857,  301-443- 
3360. 

SUPPLEMENTARY  INFORMATION:  In  the 
Federal  Register  of  October  3, 1974  (39 
FR  35697).  FDA  announced  that  the 
complete  text  of  all  MOU's  executed  by 
the  agency  would  be  published  in  the 
Federal  Register  for  public  review.  FDA 
subsequently  codified  that  policy  at  21 
CFR  4.108  (39  FR  44602  at  44651, 
December  24, 1974).  which  was 
recodified  at  21  CFR  20.108  (42  FR 
15553  at  15625.  March  22, 1977).  FDA 
took  this  action  because,  between  1948 
and  1974.  the  agency  had  entered  into 
many  international  agreements  with 
foreign  countries  and  numerous  MOU's 
and  agreements  with  other  Federal 
Government  agencies.  At  that  time, 
there  was  widespread  interest  on  the 
part  of  consumers,  industry, 
professional  groups,  associations, 
educators,  and  other  government 


agencies  in  the  text  of  such  memoranda 
and  agreements. 

In  the  Federal  Register  of  June  3, 1986 
(51  FR  19851),  FDA  proposed  to  amend 
21  CFR  20.108(c)  to  exempt  certain 
MOU's  between  FDA  and  State  or  local 
government  agencies  firom  the 
requirement  that  the  full  text  of  all 
agreements  and  understandings  be 
published  in  the  Federal  Register.  In 
place  of  the  full-text  publication  of  such 
agreements,  FDA  proposed  to  publish 
periodically,  but  not  less  than  once 
every  2  years,  a  notice  in  the  Federal 
Register  listing  all  MOU's  and 
agreements  that  are  in  effect  between 
FT)A  and  State  and  local  agencies  that 
are  cooperative  work-sharing 
agreements. 

Agreements  between  FDA  and  State 
or  local  agencies  that  are  work-sharing 
arrangements  are  intended  to  promote 
efficient  use  of  agency  resources  and  to 
coordinate  responses  to  emergencies 
(e.g.,  recalls).  Such  agreements 
memorialize  ongoing  efforts  of  federal 
and  State  offfdals  to  conserve  resources, 
to  more  efficiently  utiUze  personnel  and 
equipment,  to  exchange  information  of 
mutual  concern  in  a  timely  manner, 
and,  to  the  extent  possible,  to  reduce 
duplicative  insf>ectional  activities. 

ui  its  proposal  to  amend  §  20.108(c), 
FDA  noted  that  there  is  rarely  a 
significant  difference  between  the  MOU 
entered  into  with  one  State  and  the 
MOU  the  agency  enters  into  with 
another  State.  F1)A  OHicluded  that  there 
was  little  useful  purpose  served  by 
continued  publication  in  the  Federal 
Register  of  the  full  text  of  agreements 
whose  purpose  and  scope  are  essentially 
similar. 

The  complete  text  of  any  MOU  or 
agreement  will  continue  to  be  available 
for  public  examination  in  FDA's 
Freedom  of  Information  Public  Room 
(address  above).  A  copy  of  the  full  text 
of  any  MOU  or  agreement  is  available 
from  the  contact  person  in  the  Division 
of  Federal-State  Relations  (address 
above).  Further,  FDA  will  continue  to 
publish  the  full  text  of  these  MOU's  and 
agreements  in  the  agency's  CPG  Manual, 
FDA  currently  updates  the  CPG  Manual 
quarterly  and  publislies  a  notice  of 
availability  of  the  updated  index  to  the 
CPG  Manual  in  the  Federal  Register.  A 
listing  of  all  State  and  local  MOU's  is 
included  in  the  index.  In  addition,  FDA 
will  publish,  on  a  regular  basis,  and  at 
least  once  every  2  years,  a  list  of  all 
MOUs  and  agreements  that  are  in  effect 
between  FDA  and  State  or  local 
government  agencies  that  are 
cooperative  work-sharing  agreements. 
FDA  is  publishing  such  a  notice 
elsewhere  in  this  issue  of  the  Federal 
Register. 

I 


Interested  persons  were  given  60  days 
to  submit  written  comments  regarding 
the  proposal.  The  agency  received 
comments  from  two  trade  associations 
and  one  individual. 

The  following  is  a  summary  of  the 
comments  and  FDA's  responses: 

1.  A  comment  observed  that  the 
wording  used  in  proposed  paragraph  (c) 
does  not  limit  the  exemption  from  full- 
text  publication  of  MOU's  to  certain 
MOU's  that  are  work-sharing 
agreements  %vith  State  or  local 
government  agencies.  The  comment 
suggested  that  the  exemption  proposed 
may  be  more  extensive  than  FDA 
intended. 

FDA  agrees  with  the  comment.  In  the 
final  rule,  FDA  is  specifying  that  the 
exemption  from  full-text  publication  of 
an  MOU  or  agreement  applies  only  to 
work-sharing  MOU's  and  agreements 
between  FDA  and  State  or  local 
government  agencies. 

2.  Comments  alleged  that  failure  to 
publish  the  complete  text  of  new  or 
substantially  changed  MOU's  would 
deny  the  public  an  opportunity  to 
evaluate  and  comment  on  the  efficacy  of 
these  arrangements  or  the  capabilities  of 
the  participating  State  agencies. 

The  agency  believes  these  comments 
misinterpret  the  nature  of  these 
agreements.  Coo[>erative  work-sharing 
agreements  executed  by  FDA  and  State 
or  local  agencies  are  not  the  subject  of 
rulemaking.  Such  arrangements  are 
management  tools  intended  to  enhance 
the  ability  of  both  State  and  federal 
officials  to  allocate  resources  efficiently 
in  protection  of  the  public  health.  By 
the  time  they  are  made  public,  these 
MOU's  and  agreements  are  finalized, 
signed  documents.  The  participating 
agencies  have  already  determined  the 
capabilities  of  the  respective 
governmental  units  before  these  MOU's 
and  agreements  are  executed. 

Because  these  arrangements  between 
FDA  and  State  or  local  agencies  in  no 
way  alter  the  legal  responsibiUties  of  the 
parties  to  the  agreement  or  change  any 
of  the  regulations  and  standards  with 
which  regulated  industry  must  comply, 
^ere  is  no  legal  requirement  that  such 
woiii-sharing  arrangements  be 
published  in  their  hill  text  for  public 
comment. 

3.  Comments  objected  to  the  proposal 
to  publish  "periodically,  but  not  less 
than  once  every  2  years."  a  notice  in  the 
Federal  Register  listing  all  MOU's  and 
agreements  currently  in  effect  between 
FDA  and  State  or  local  agencies.  The 
comments  said  that  the  mere  listing  of 
all  such  agreements  in  effect  and  the  2- 
year  time  frame  between  such  notices 
do  not  provide  sufficient  or  timely 
information  to  the  interested  public  and 
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regulated  community.  One  comment 
said  that  the  best  interests  of  the  public 
would  not  be  served  if  the  MOU's 
proposed  to  be  exempt  from  full-text 
publication  were  not  published  in  their 
entirety  in  the  FederaJ  Register.  Other 
comments  agreed  with  the  proposed 
rule  and  said  that  exempting  certain 
MOU's  from  full-text  publication  would 
help  reduce  the  size  of  the  too 
voluminous  FederaJ  Register.  Another 
comment  stated  that  FDA's  policy  of 
making  MOU's  available  to  the  public 
should  be  codified  in  the  amended 
reexdation. 

m  response  to  these  comments,  FDA 
offers  these  clarifications.  FDA  is 
required  by  regulation  (21  CFR 
20.108(a])  to  have  all  written  agreements 
and  understandings  signed  by  FDA  with 
other  departments,  agencies,  and 
organizations  available  for  pubUc 
disclosiire.  FDA  is  also  required  by 
regulation  (21  CFR  10.90(d))  to  include 
ail  formal  agreements  and  MOU's  in  the 
public  file  on  agreements  established  by 
the  Freedom  of  Information  Staff  under 
21  CFR  20.108(b).  Neither  of  these 
regulations  is  affected  by  this  final  rule. 
Accordingly,  the  agency's  policy  of 
making  all  written  agreements  available 
for  pubUc  dissemination  and  the 
agency's  obligation  under  its  regulations 
to  place  such  agreements  in  the  public 
file  are  not  being  changed  by  this 
amendment  to  §  20.108(c). 

The  amendment  to  §  20.108(c)  merely 
modifies  the  mechanism  by  which 
certain  MOU's  and  agreements  of 
limited  scope  are  made  available  to  the 
public.  The  entire  text  of  all  MOU's  and 
agreements  will  continue  to  be  available 
in  the  agency's  Freedom  of  Information 
Public  Room.  FDA  also  will  continue  to 
publish  the  full  text  of  all  current 
MOU's  and  agreements  between  FDA 
and  State  or  local  government  agencies 
in  the  CPG  Manual.  The  CPG  Manual  is 
available  for  public  disclosure  under  21 
CFR  20.107.  Any  person  who  wishes  to 
have  a  full  text  version  of  a  particular 
MOU  between  FDA  and  a  State  or  local 
government  agency  may  obtain  a  copy 
from  the  Division  of  Federal-State 
Relations  (address  above).  In  addition, 
the  index  of  the  agency's  CPG  Manual 
is  updated  quarterly  and  a  copy  of  the 
index  is  available  at  cost  from  the 
Freedom  of  Information  Staff  pursuant 
to  21  CFR  20.26.  (See  the  Federal 
Register  of  April  21. 1988.  53  FR 
13165.) 

FDA  believes  that  the  public  interest 
is  served  through  efficient  and  effecdve 
use  of  pubUc  funds.  The  agency  has 
concluded,  after  review  of  all  the  above 
comments,  that  exempting  certain 
MOU's  and  agreementsof limited  scope 
and  limited  public  interest  bom  full-text 


publication  in  the  Federal  Register  will 
help  conserve  scarce  agency  resources 
without  any  significant  reduction  of 
information  being  made  available  to  the 
public  about  the  agency's  activitias. 
Accordingly,  FDA  is  adopting  the 
regulation  to  amend  21  CFR  20.108(c)  as 
proposed,  with  clarifying  changes. 

List  of  Subiects  in  21  CFR  Part  20 

Confidential  business  information. 
Courts,  Freedom  of  information. 
Government  employees. 

Therefore,  imder  the  Federal  Food, 
Drug,  and  Cosmetic  Act  and  under 
authority  delegated  to  the  Commissioner 
of  Food  and  Drugs,  21  CFR  part  20  is 
amended  as  follows: 

PART  20— PUBUC  INFORMATION 

1.  The  authority  citation  for  21  CFR 
part  20  continues  to  read  as  follows: 

Authority:  Sees.  201-903  of  the  Federal 
Food,  Drug,  and  Cosmetic  Act  (21  U.S.C. 
321-393);  sees.  301.  302.  303.  307,  310.  311, 
351,  352,  354-360F,  361.  362, 1701-1706, 
2101  of  the  Public  Health  Service  Act  (42 
U.S.C  241,  242,  242a.  2421.  242n,  243.  262, 
263.  263b-263ii.  264,  265.  300u-300u-5. 
300aa-l);  5  U.S.C  552;  18  U.S.C  1905. 

2.  Section  20.108  is  amended  by 
revising  paragraph  (c)  to  read  as  follows: 

120.108  Agreements  between  the  Food  and 
Drug  Administration  and  o«tMr 
departments,  agenciea,  and  organizationa. 

(c)  All  such  agreements  and 
imderstan dings  shall  be  published  in 
the  Federal  Register,  except  those 
agreements  and  memoranda  of 
imderstanding  between  FDA  and  State 
or  local  government  agencies  that  are 
cooperative  work-sharing  agreements.  In 
Ueu  of  publication  of  the  complete  text 
of  these  agreements  and  underatandings, 
FDA  will  publish  in  the  Federal 
Register  periodically,  but  not  less  than 
once  every  2  years,  a  notice  Usting  all 
such  agreements  and  memoranda  of 
understanding  currently  in  effect 
between  FDA  and  State  or  local 
government  agencies. 

Dated:  September  3, 1993. 
Michael  R.  Taylor. 

Deputy  Commiisioner  for  Policy. 

[FR  Doc  93-22863  Filed  9-17-93;  8:45  am] 


INTERNATIONAL  DEVELOPyENT 
COOPERATION  AGENCY 

Ag«ncy  for  Intenwilonal  D«v«lopfiMnt 

22  CFR  Part  201 
[ALD.  Regulation  1] 

IdentiflcaUon  of  PrindiMl  Geographic 

AGENCY:  Agency  for  International 
Development,  IDCA. 
ACnON:  Final  rule. 

SUMMARY:  In  action  memoranda  dated 
October  31, 1991  and  March  30, 1992, 
the  Deputy  Secretary  of  State 
determined  that  certain  coimtries, 
formerly  considered  "Non-Free  World" 
under  a  1961  Presidential 
determination,  be  made  eligible  for 
foreign  assistance  procurement.  As  a 
result,  the  Ust  of  countries  ineligible  for 
foreign  assistance  procurement  now 
contained  in  Regulation  1  is  incorrect  A 
change  is  necessary  to  provide  a  current 
and  acctirate  country  listing. 
EFFECTIVE  DATE:  September  20. 1993. 
FOR  FURTHER  INFORMATION  CONTACT: 
Arthur  J.  Laemmerzahl,  FA/PPE,  room 
16001.  SA-14.  Agency  for  International 
Development,  Washington,  DC  20523, 
Telephone  (703)  875-1310. 
SUPPLEMENTARY  INFORMATION:  Section 
201.11(b)(4)  is  amended  to  show  that 
the  only  countries  remaining  outside  of 
Code  899  "Free  World"  are  Afehanistan, 
Libya,  Vietnam,  Cuba,  Cambodia,  Laos, 
Iraq,  Iran,  North  Korea,  Syria,  and  the 
People's  Republic  of  China.  Under  the 
countries  excepted  from  Code  941,  the 
following  are  added:  Albania,  Armenia. 
Azerbaijan,  Bosnia  and  Herzegovina, 
Bulgaria,  Byelarus,  Croatia.  Czioch 
Republic,  Estonia,  Georgia.  Himgary, 
Latvia,  Lithuania,  Macedonia,  Moldova, 
Montenegro,  Poland,  Romania,  Russia, 
Serbia.  Slovak  Republic,  Slovoiia. 
Ukraine.  Kazakhstan,  Kyrgyzstan, 
Mongoha,  Taiwan,  Tajildstan, 
Turkmenistan,  and  Uzbekistan. 

The  Agency  has  determined  that  this 
rule  will  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities.  This  rule  is 
not  a  major  nile  for  purposes  of 
Executive  Order  12291  and  has  been 
submitted  to  0MB  in  accordance  with 
the  Executive  Order. 

List  of  Subjects  in  22  CFR  Part  201 

Commodity  procurement.  Foreign  aid. 
Grant  programs — foreign  relations.  Loan 
programs — foreign  relations. 

Accordingly,  22  CFR  Part  201  is 
amended  as  follows: 

1.  The  authority  citation  for  Part  201 
continues  to  read  as  follows: 
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Autiiority:  Sec.  621  Foreign  Assistance  Act 
of  1961.  as  amended.  75  Stat.  445  (22  U.S.C. 
2381). 

Subpart  B — Conditions  Governing  the 
Eligit)ility  of  Procurement  Transactions 
for  A.I.D.  Financing 

2.  Section  201.11(b)(4)  is  revised  to 
read  as  follows: 

f  201 .11    EHgit>Uity  of  commodities. 

(b)  •  *  • 

(4)  Identification  of  principal 
Geographic  Code  Numbers.  The  A.I.D. 
Geographic  Code  Book  sets  forth  the 
official  description  of  all  Geographic 
Codes  used  by  AID  in  authorizing  or 
implementing  documents  to  designate 
authorized  source  countries  or  areas. 
The  following  are  summaries  of  the 
principal  codes: 

Code  000— "The  United  States":  The 
United  States  of  America,  any  state(s)  of 
the  United  States,  the  District  of 
Columbia,  and  areas  of  U.S.  associated 
sovereignty,  including  commonwealths, 
territories,  and  possessions. 

Code  899 — "Free  World":  Any  area  or 
country,  except  the  cooperating  country 
itself  and  the  following  countries: 
Afghanistan.  Cambodia.  Cuba,  Iran,  Iraq, 
Laos,  Libya.  North  Korea,  People's 
Republic  of  China,  Syria,  and  Vietnam. 

Code  935 — "Special  Free  World": 
Any  area  or  country  in  the  Free  World, 
including  the  cooi)erating  country. 

Code  941— "Selected  Free  World": 
The  United  States  and  any  independent 
country  in  the  Free  World  except  the 
cooperating  country  itself  and  the 
following:  Albania,  Andorra,  Angola, 
Armenia,  Austria.  Australia,  Azerbaijan. 
Bahamas,  Bahrain.  Belgium.  Bosnia  and 
Herzegovina.  Bulgaria,  Byelanis. 
Canada,  Croatia,  Cyprus,  Czech 
Republic,  Denmark,  Estonia,  Finland, 
France,  Gabon,  Georgia,  Germany, 
Greece,  Hong  Kong.  Hungary,  Iceland, 
Ireland,  Italy,  Japan,  Kazakhstan, 
KuMrait,  Kyrgyzstan,  Latvia, 
Liechtenstein,  Lithuania,  Luxembourg, 
Macedonia!.  Malta,  Moldova,  Monaco, 
Mongolia,  Montenegro^,  Netherlands, 
New  Zealand.  Norway,  Poland, 
Portugal.  Qatar,  Romania,  Russia,  San 
Marino,  Saudi  Arabia,  Serbia^, 
Singapore,  Slovak  Republic,  Slovenia, 
South  Africa,  Spain,  Sweden, 
Switzerland.  Taiwan^.  Tajikistan. 
Turiunenistan,  Ukraine,  United  Arab 
Emirates,  United  Kingdom  Uzbekistan. 
Vatican  City. 


•  Has  the  »utu«  oft  "Geopolitical  Entity:  rati 
than  an  Independent  Counby. 


Dated:  August  19, 1993. 
John  F.  Owens, 

Procurement  Executive. 

IFR  Doc.  93-22810  Filed  9-17-93;  8:45  am) 

BiLUNO  CODE  •llt-OI-M 


DEPARTMENT  OF  COMMERCE 

Natiortal  Oceanic  and  Atmospheric 
Administration 

50  CFR  Parts  217  and  227 
[Dodtet  No.  930809-3209] 
RIN064a-AE12 

Sea  Turtle  Conservation;  Restrictions 
Applicable  to  Fishery  Activities 

AGENCY:  National  Marine  Fisheries 
Service  (NMFS),  NOAA,  Commerce. 
ACTION:  Interim  final  rule  with  request 
for  comments. 

SUMMARY:  NMFS  issues  this  interim  rule 
to  require  participants  in  the  bottom 
trawl  fishery  for  summer  flounder  to  use 
an  approved  turtle  excluder  device 
(TED)  in  any  net  that  is  rigged  for 
hshing.  TED-use  is  required  in  the 
waters  off  Virginia  and  North  Carolina 
from  a/'OS'  N.  latitude  (Cape  Charles. 
Virginia)  southward  to  SS'SS'  N. 
latitude  (North  Carolina-South  Carolina 
border).  NMFS  may  require  observers  on 
summer  flounder  vessels  operating 
inside  and  outside  of  this  area.  The 
intended  effect  of  this  action  is  to  allow 
the  summer  flounder  bottom  trawl 
fishery  to  continue  while  providing 
adequate  protection  to  endangered  and 
threatened  sea  turtles. 
DATES:  This  rule  is  effective  October  20, 
1993.  Comments  on  this  interim  rule 
must  be  submitted  by  October  20, 1993. 
ADDRESSES:  Requests  for  a  copy  of  the 
environmental  assessment  for  this 
interim  rule  and  comments  on  this  rule 
should  be  addressed  to  Dr.  William  Fox, 
Jr.,  Director,  Office  of  Protected 
Resources,  NMFS,  1335  East-West 
Highway,  Silver  Spring,  MD  20910. 
FOR  FURTHER  INFORMATION  CONTACT: 
Phil  Williams,  NMFS  National  Sea 
Turtle  Coordinator  (301/713-2319). 
Charles  A.  Oravetz,  Chief,  Protected 
Species  Program,  NMFS  Southeast 
Region  (813/893-3366),  or  Doug  Beach. 
Chief,  Protected  Species  Program, 
NMFS  Northeast  Region  (508/281- 
9291). 

SUPPLEMBITARY  INFORMATION: 

Background 

All  sea  turtles  that  occur  in  U.S. 
waters  are  listed  as  either  endangered  or 
threatened  under  the  Endangered 


Species  Act  of  1973. 16  U.S.C.  1531  et 
seq.  (ESA).  According  to  the  1990  report 
on  the  decline  of  sea  turtles,  published 
by  the  National  Academy  of  Sciences, 
incidental  capture  in  shrimp  trawls  is 
by  far  the  leading  cause  of  human- 
induced  mortality  to  sea  turtles  in  the 
water,  but  collectively,  activities  in  non- 
shrimp  fisheries,  which  include  the 
summer  flounder  bottom  trawl  fishery, 
constitute  the  second  largest  source. 

NMFS  has  taken  action  to  require  the 
use  of  TEDs  in  the  bottom  trawl  fishery 
for  summer  flounder  from  37''05'  N. 
latitude  (Cape  Charles,  Virginia) 
southward  to  33*35'  N.  latitude  (North 
Carolina-South  Carolina  border), 
referred  to  as  the  "summer  fiounder 
fishery-sea  turtle  protection  area"  and  to 
require  vessels  to  carry  an  observer,  if 
requested  to  do  so.  These  requirements 
were  initially  effective  November  15, 
1992,  through  December  15. 1992  (57  FR 
53603,  November  12, 1992),  were 
extended  from  December  16, 1992, 
through  January  14. 1993  (57  FR  60135, 
December  18.  1992),  were  modified  and 
extended  from  January  7. 1993.  through 
February  8. 1993  (58  FR  4088.  January 
13, 1993).  and  were  extended  from 
February  10. 1993.  through  April  10. 
1993  (58  FR  5884.  February  16. 1993). 
The  specific  requirements,  their 
background  and  rationale,  comments 
and  respMJnses  to  comments,  and 
summaries  of  pertinent  biological 
opinions  were  included  in  the  cited 
Federal  Register  publications  and  are 
not  repeated  here. 

Recent  Events 

NMFS  has  determined  that  there  is  a 
need  to  reestablish  the  TED-use 
requirement  by  participants  in  the 
summer  flounder  bottom  trawl  fishery 
in  the  waters  off  Virginia  and  North 
Carolina  from  Cape  Charles.  Virginia. 
south  to  the  North  Carolina-South 
Carolina  border.  This  interim 
requirement  is  intended  to  protect  sea 
turtles  until  NMFS  issues  a  permanent 
comprehensive  rule  governing  all 
bottom  trawl  fisheries  from  Florida 
through  Delaware  Bay.  NMFS  may 
propose  permanent  comprehensive 
requirements  this  fall,  receive  public 
comments,  and  make  a  final  decision  on 
the  requirements  early  next  year.  This 
fall,  NMFS  also  expects  to  approve  an 
improved  TED  for  bottom  trawl  nets  that 
was  developed  in  cooperation  %vith  the 
North  Carolina  Division  of  Marine 
Fisheries  and  several  fishermen 
permitted  to  use  experimental  TEDs. 

This  interim  rule  will  remain  in  effect 
until  a  final  rule  is  issued  or  unless 
NMFS  determines  that  it  should  be 
modified  or  that  other  action  is 
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required,  based  on  comments  received 
on  this  rule  or  on  events  in  the  fishery. 

Both  NMFS  and  the  State  of  North 
Carolina  have  monitored  sea  turtle 
strandings  in  the  simimer  flounder 
fishery-sea  turtle  protection  area.  There 
were  15  strandings  in  the  protection 
area  during  the  last  action  (February  10. 
1993.  through  April  10,  1993).  Twelve 
loggerheads  stranded  on  ocean  beaches 
in  the  area  where  TED-use  was  required, 
between  Oregon  Inlet  and  the  Virginia- 
North  Carolina  border,  during  that  2- 
month  period.  Reports  as  of  February  1, 
1993,  indicated  there  have  been  132 
strandings  since  September  1, 1992. 
from  New  Jersey,  through  Cape  Lookout, 
North  Carolina  (the  approximate  fall 
and  ulnter  range  of  the  summer 
flounder  fishery).  NMFS  and  U.S.  Coast 
Cuard  enforcement  personnel  have 
conducted  boardings  of  trawlers  subject 
to  the  TED-use  requirement  since 
November  15,  1992.  Through  April  10, 
1993,  one  violation  of  the  TED-use 
requirement  has  been  alleged. 

Comments  on  NMFS'  February  10, 
1993,  Action  To  Extend  the  TED-Use 
Requirement 

One  comment  was  received  fi-om  the 
Center  for  Marine  Conservation  (CMC), 
which  supported  a  permanent  TED-use 
requirement  in  the  fishery  from  Cape 
Charles,  Virginia,  to  the  southern  border 
of  North  Carolina,  and  opposed  the 
reduction  of  the  area  to  Oregon  Inlet. 
North  Carolina.  Further,  CMC  supported 
an  observer  requirement  on  summer 
flounder  vessels  north  to  Cape  Cod, 
Massachusetts,  and  observers  in  all 
fisheries  in  order  to  determine  the  full 
extent  of  sea  turtle  and  fishery 
interactions. 

Response:  NMFS"  February  10, 1993, 
action  to  move  the  northern  boimdary 
south  to  Oregon  Inlet  and  to  maintain  it 
there  was  based  on  available  data 
regarding  turtle  distribution.  The 
current  mterim  action  reestablishes  a 
TED-use  requirement  from  Cape 
Charles,  Virginia,  through  North 
Carolina.  During  the  fall  and  early 
winter.  NMFS  expects  increased  risks  to 
sea  turtles  as  summer  flounder  fishery 
activity  increases  and  sea  turtles  migrate 
south  through  this  area.  NMFS  is  not 
extending  the  TED-use  reqxiirement 
north  of  Cape  Charles  until  it  further 
evaluates  fishery-sea  turtle  interactions. 

Under  this  interim  rule,  NMFS  may 
place  observers  on  summer  flounder 
vessels  operating  inside  and  outside  of 
the  summer  flounder  fishery-sea  turtle 
protection  area.  NMFS  intends  to  collect 
information  on  this  fishery's 
interactions  with  see  turtles  north  of 
Cape  Charles,  Virginia:  NMFS  may 


require  observera  in  other  fisheries 
under  future  permanent  regulations. 

Sea  Turtle  Conserration  Measures 

This  interim  rule  reestabUshes  the 
requirement  that  ownera  and  operaton 
of  summer  floimder  bottom  trawlers  in 
offshore  watera  south  of  Cape  Charles. 
Virginia,  to  the  North  Carolina-South 
Carolina  border,  use  an  approved  TED 
in  each  net  that  is  rigged  for  fishing  in 
the  summer  flounder  fishery-sea  turtle 
protection  area.  This  area  is  all  offshore 
waters  seaward  of  the  COLREGS 
(International  Regulations  for 
Preventing  Collisions  at  Sea,  1972) 
demarcation  line,  bounded  on  the  north 
by  a  line  along  37''05'  N.  latitude  (Cape 
Charles)  and  bounded  on  the  south  by 
a  line  along  33''35'  N.  latitude  (North- 
Carolina-South  Carolina  border). 

The  Assistant  Administrator  for 
Fisheries,  NOAA  (Assistant 
Administrator),  has  determined  that  this 
interim  rule  is  necessary  to  conserve  sea 
turtles.  The  Assistant  Administrator  has 
further  determined  that  incidental 
takings  of  sea  turtles  during  simimer 
flounder  bottom  trawling  are 
unauthorized  unless  those  takings  are 
consistent  %vith  the  applicable  biological 
opinions  and  associated  incidental  take 
statements.  A  biological  opinion  on  the 
impacts  of  the  simimer  floimder  bottom 
trawl  fishery  managed  under  the  Fishery 
Management  Plan  for  Summer  Flounder 
Fishery  (FMP)  and  Amendment  2  to  the 
FMP  was  issued  on  August  10, 1992; 
that  incidental  take  statement  allows  for 
the  documented  lethal  take  of  18  sea 
tiulles;  three  in  any  combination  of 
Kemp's  ridley,  hawksbill,  green,  or 
leatherback  sea  txirtles,  and  15 
loggerhead  tiirtles. 

Supplemental  biological  opinions 
were  prepared  for  the  February  10, 
1993,  action  and  for  this  action.  NMFS 
has  authorized  a  take,  by  death  or 
injury,  of  one  endangered  Kemp's 
ridley, iawksbill,  green,  or  leatnerback 
turtle,  or  three  loggerhead  tiirtles  during 
the  effective  period  of  this  action. 

This  rule  will  reqiiire  summer 
flounder  trawlers,  whether  operating 
inside  or  outside  of  the  sxmimer 
flounder  fishery-sea  turtle  protection 
area,  to  carry  an  observer  if  selected  by 
the  Director,  NMFS  Southeast  Region,  or 
the  Director,  NMFS  Northeast  Region. 
NMFS  will  cooperate  with  the  North 
Carolina  Division  of  Marine  Fisheries  in 
the  placement  of  obeerven.  If  observer 
reports  or  other  information  indicate 
that  the  authorized  Incidental  take  level 
is  met  or  exceeded,  NMFS  will  take 
other  necessary  measures  to  protect 
turtles.  * 


Classification 

The  Assistant  Administrator  has 
determined  that  this  interim  rule  is 
necessary  to  provide  adequate 
protection  to  endangered  and  threatened 
sea  turtles,  and  is  consistent  with  the 
ESA  and  other  appUcable  law. 

This  action  does  not  require  a 
regulatory  impact  analysis  under  E.G. 
12291  because  it  is  not  a  major  rule. 

The  Assistant  Administrator  prepared 
an  environmental  assessment  (EA)  for 
the  final  rule  to  protect  sea  turtles  (57 
FR  57348,  December  4,  1992).  A 
supplemental  EA  prepared  for  previous 
identical  actions  concludes  that  there 
will  be  no  significant  impact  on  the 
human  environment.  A  copy  of  the  EA 
is  available  (see  ADDRESSES). 

The  Assistant  Administrator  has 
determined  that  this  rule  will  be 
implemented  in  a  manner  that  is 
consistent  to  the  maximum  extent 
practicable  with  the  approved  coastal 
zone  management  programs  of  Virginia 
and  North  Carolina.  These 
determinations  were  submitted  for 
review  by  the  responsible  State  agencies 
under  section  307  of  the  Coastal  Zone 
Management  Act.  Neither  this  interim 
rule  nor  the  ESA  preclude  a  state  from 
adopting  more  stringent  sea  turtle 
protection  measiu^s. 

The  Assistant  Administrator  fiaids 
there  is  good  cause  to  waive  prior  notice 
and  opportimity  for  comment  under 
section  553(b)(B).  The  Assistant 
Administrator  finds  that  a  prior  notice 
and  comment  period  is  unnecessary, 
impracticable,  and  contrary  to  the 
pubhc  interest  because  any  further 
delay  would  likely  result  in  significant 
takings  of  sea  turtles,  and  such  takings 
could  jeopardize  the  continued 
existence  of  some  species  of  sea  turtles, 
or  could  require  the  closure  of  the 
fishery.  Furthermore,  additional  notice 
and  comment  for  this  interim  rule  is 
unnecessary  because  this  action  is 
identical  to  previous  actions,  there  is  a 
30-day  delayed  effective  date,  and 
comments  have  already  been  received 
and  answered  in  previous  similar 
actions.  Further  comments  on  this 
action  are  invited  and  NMFS  will 
consider  changes  to  the  provisions  of 
this  rule. 

Because  neither  section  553  of  the 
Administrative  Procedures  Act  (APA) 
nor  any  other  law  requires  that  general 
notice  of  proposed  rulemaking  be 
pubUshed  for  this  action,  under  sectiau 
603(b)  of  the  Regulatory  Flexibility  Act. 
an  initial  regulatory  flexibiUty  analysis 
is  not  required. 

This  rule  does  not  contain  policies 
with  federalism  implications  siifficient 
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to  warrant  preparation  of  a  iederalism 
^assessment  under  E.0. 12612. 
This  rule  also  does  not  contain  a 
coUection-of-inforroation  requirement 
for  purposes  of  the  Paperwork 
Reduction  Act. 

List  of  Sabfccts 

50  CFR  Part  217 

Endangered  and  threatened  species. 
Exports,  Fish,  Im[x>rts,  Marine 
mammals.  Transportation. 

50  CFR  Part  227 

Endangered  and  threatened  species. 
Exports,  imports.  Marine  nuuranals. 
Transportation. 

Dated:  September  15, 1993. 
Samuel  W.  McKeen, 
Program  Management  Officer,  Natioaal 
Marine  Fisheries  Service,  Natioaal  Oceanic 
and  Atmospheric  Administration. 

For  the  reasons  set  forth  in  the 
preamble,  50  CFR  parts  217  and  227  are 
amended  as  follows: 

PART  217— GENERAL  PROVISIONS 

1.  The  authority  citation  for  part  217 
continues  to  reed  as  follows: 

Authority:  16  U.S.C  1531-1544;  and  16 
U.S.C  742a  et  seq.,  unless  otherwise  noted. 

2.  In  §  217.12.  definitions  for  Summer 
flounder.  Summer  flounder  fishery-sea 
turtle  protection  area  and  Summer 
flounder  trawler  are  added  in 
alphabetical  order,  to  read  as  follows: 

1217.12    Dennttiona. 

Summer  flounder  means  the  species 
Paralichthys  dentatus. 

Summer  flounder  fishery-sea  turtle 
protection  area  means  all  onshore 
waters,  bounded  on  the  north  by  a  line 
along  37005'  N.  latitude  (Cape  Charles, 


Virginia)  and  bounded  on  the  south  by 
a  line  along  SB'SS'  N.  latitude  (North 
Carolina-South  Carolina  border). 

Summer  flounder  trawler  means  any 
vessel  that  is  equipped  with  one  or  more 
bottom  trawl  nets,  and  that  is  capable  of, 
or  used  for,  fishing  for  flounder,  or 
whose  on-board  or  landed  catch  of 
flounder  is  more  than  100  pounds  (45.4 
kg). 


PART  227— THREATENED  FISH  AND 
WILOUFE 

3.  The  authority  citation  for  part  227 
continues  to  read  as  follows: 

Authority:  16  U.S.C  1531  etseq. 

4.  In  §  227.72,  paragraphs  (eK2)(iii) 
and  (e)(4)(iii)(D)  are  added  to  read  as 
follows: 


§  227.72    Exceptions  to 


(e)*  •  • 

(2)*  •  * 

(iii)  Gear  requirement — summer 
flounder  trawlers.  (A)  TED  requirement. 
Except  as  provided  in  paragraph 
(e)(2)(iii)(B)  of  this  section,  any  summer 
flounder  trawler  in  the  summer  flounder 
fishery-sea  turtle  protection  area  must 
have  an  approved  TED  (as  defined  in 
§  217.12  of  this  subchapter)  installed  in 
each  net  that  is  rigged  for  fishing.  A  net 
is  rigged  for  fishing  if  it  is  in  the  water, 
or  if  it  is  shackled,  tied,  or  otherwise 
connected  to  any  trawl  door  or  board,  or 
to  any  tow  rope,  cable,  pole  or 
extension,  either  on  board  or  attached  in 
any  manner  to  the  summer  flounder 
trawler. 

(B)  Monitoring.  Summer  flounder 
trawlers  must  carry  onboard  a  NMFS- 
approved  observer  if  nsquested  upon 
written  notification  from  the  Director. 


Southeast  Region,  NMFS.  or  the 
Director,  Northeast  Region,  NMFS,  sent 
to  the  address  specified  for  the  vessel  in 
either  the  NMFS  or  state  fishing  permit 
application,  or  to  the  address  specified 
for  registration  or  documentation 
purposes,  or  upon  written  notification 
otherwise  served  on  the  owner  or 
operator  of  the  vessel.  Owners  and 
operators  must  comply  with  the  terms 
and  conditions  specified  in  such  written 
notification.  All  NMFS-approved 
observers  will  report  any  violations  of 
this  section,  or  other  applicable 
regulations  and  laws;  such  information 
may  be  used  for  enforcement  purposes. 

(C)  Additional  sea  turtle  conservation 
measures.  The  Assistant  Administrator 
may  impose  other  such  restrictions 
upon  summer  flounder  trawlers  as  he  or 
she  deems  necessary  or  appropriate  to 
protect  sea  turtles  and  ensure 
compliance,  pursuant  to  the  procedures 
of  paragraph  {e)(6)  of  this  section.  Such 
measures  may  include,  but  are  not 
limited  to.  a  requirement  to  use  TEDs  in 
areas  other  than  summer  flounder 
fishery-sea  turtle  protection  area,  a 
requirement  to  use  limited  tow-times, 
and  closure  of  the  fishery. 

(4).  .  . 

(iii)«  •  •   !      ■ 

(D)  For  summer" flounder  bottom 
trawlers  fishi»g  in  the  summer  fknmder 
Rshery-see  turtle  protection  wee,  a 
large-mesh  webbing  may  be  attached 
outside  of  the  webbing  flap  to  prevent 
chafllng  on  downward  shooting  TEDs.  if 
it  does  not  interfere  or  otherwise  restrict 
the  turtle  escape  opening. 

(PR  Doc.  93-22942  Filed  9-15-93;  3:30  pinl 
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DEPARTIIENT  OF  AGRICULTURE 

Rural  Etoctrtflcatlon  AdmlnMnitton 

7  CFR  Part  1710 

LonchRanga  Hnandai  Foracaata  of 
Elaclilc  BofTowaca 

AOCNCY:  Rural  Electrification 
Administration,  DLB. 

ACnOM:  Proposed  rule;  DLB  extension  of 
comment  period. 

SUMMARY:  On  August  20. 1993.  the  Rural 
Electrification  Administration  (REA) 
published  a  proposed  rule  to  amend  its 
pre-loan  regulations  for  electric  loans  to 
clarify  the  requirement  that  borrowers 
submit  to  REA  a  long-range  financial 
forecast  as  part  of  an  application  for  a 
loan,  loan  guarantee,  or  Uen 
accommodation.  In  response  to  requests 
from  members  of  the  public,  REA  is 
extending  the  comment  period  on  this 
regulation. 

DATES:  Written  comments  must  be 
received  by  REA  or  carry  a  postmark  or 
equivalent  by  October  20, 1993. 
A0ORC88CS:  Written  comments  should 
be  addressed  to  Sue  Arnold, 
Management  Analyst,  Program  Suppwrt 
Staff.  U.S.  Department  of  Agriculture, 
Rural  Electrification  Administration, 
room  2230-S.  14th  Street  and 
Independence  Avenue  SW.. 
Washington,  DC  20250-1500.  REA 
requires  a  signed  original  and  three 
copies  of  all  comments  (7  CFR 
1700.30(e)).  Comments  will  be  available 
for  public  inspection  during  regular 
business  hours  (7  CFR  1.27(b)). 
FOR  FURTHER  mROMATXM  CONTACT:  Sue 
Arnold,  Management  Analyst,  U.S. 
Department  of  Agriculture,  Rural 
Electrification  Administration,  room 
2230-S,  14th  Street  k  Independence 
Avenue  SW..  Washington,  DC  20250- 
1500.  Telephone:  202-720-0736.  FAX: 
202-720-4120. 

SUPPLBKNTARY  MFORMATION:  On  August 
20, 1993.  at  56  FR  44288.  the  Rural 
Electrification  Administration  (REA) 


published  a  proposed  amendment  to  7 
CFR  part  1710  to  clarify  the 
requirements  for  long-range  financial 
forecasts  of  electric  borrowers.  The 
proposed  rule  had  a  30-day  p>eriod  for 
public  comments.  Because  of  requests 
from  the  public  for  more  time  to  prepare 
responses,  REA  is  extending  this  public 
comment  period  by  30  days.  The  new 
comment  period  will  expire  on  October 
20.  1993. 

Dated:  September  14, 1993. 
Robeit  Peters. 
Acting  Administrator. 
IFR  Doc.  93-22896  Filed  9-17-93;  8:45  ami 
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DEPARTMENT  OF  ENERGY 

OfDca  of  Enargy  EfAciancy  and 
f<anawab4a  Enargy 

10  CFR  Part  430 

[Docket  No.  €E-RM-03-S01] 

Enargy  Conaervation  Program  for 
Conaumar  Products:  Taat  Procadures 
for  Fumacaa/Bollara,  Vantad  Noma 
Haattng  Equipmant,  ar>d  Pool  Haatars 

AGENCY:  Office  of  Energy  Efficiency  and 

Renewable  Energy,  Department  of 

Energy. 

ACTION:  Notice  of  proposed  rulemaking; 

rescheduling  of  public  hearing. 

SUMMARY:  The  Department  of  Energy 
(DOE  or  the  Department),  published  a 
proposed  rule  on  August  23, 1993, 
entitled  'Test  Procedures  for  Furnaces/ 
Boilers,  Vented  Home  Heating 
Equipment  and  Pool  Heaters"  (58  FR 
44538).  The  Energy  Policy  and 
Conservation  Act,  as  amended,  requires 
DOE  to  administer  an  energy 
conservation  program  for  certain  major 
household  appliances  and  commercial 
equipments.  Due  to  requests  from  Gas 
Appliance  Manufacturers  Association, 
DOE  has  decided  to  reschedule  the 
hearing.  This  notice  announces  a  new 
public  hearing  date  that  was  previously 
scheduled  for  Monday,  September  20, 
1993. 

DATES:  Written  comments  in  response  to 
this  dociunent  must  be  received  by 
December  9, 1993. 

Oral  views,  data,  and  argimients  may 
be  presented  at  the  public  hearing  to  be 
held  on  Monday.  November  15, 1993. 
Requests  to  speak  at  the  hearing  must  be 


received  by  the  Department  no  later 
than  5  p.m.,  Thursday,  November  4, 
1993.  Ten  (10)  copies  of  statements  to  be 
givei  at  the  public  hearing  must  be 
received  by  the  Department  no  later 
than  5  p.m.,  Wednesday,  November  10, 
1993. 

ADDRESSES:  Written  comments  and 
request  to  speak  at  the  public  hearing 
are  to  be  submitted  to:  U.S.  Department 
of  Energy,  Office  of  Energy  Efficiency 
and  Renewable  Energy.  Hearings  and 
Dockets,  "Test  Procedures  for  Furnaces/ 
Boilers,  Vented  Home  Heating 
Equipment,  and  Pool  Heaters,"  (Docket 
No.  EE-RM-93-501),  Forrestal  Building, 
1000  Independence  Avenue,  SW., 
Washington,  DC  20585,  (202)  586-0561. 

The  hearing  will  begin  at  9:30  a.m., 
and  will  be  held  at  the  U.S.  Department 
of  Energy,  Forrestal  Building,  Room  lE- 
245, 1000  Independence  Avenue,  SW., 
Washington,  DC. 

Requests  may  be  hand  delivered  to 
such  address  between  the  hours  of  8 
a.m.,  and  4  p.m.,  Monday  through 
Friday,  except  Federal  holidays. 
Requests  should  be  labeled  "Furnaces, 
Vented  Home  Heating  Equipment,  and 
Pool  Heaters  Test  Procedures,"  (Docket 
No.  EE-RM-93-501),  both  on  the 
document  and  on  the  envelope. 

Copies  of  the  transcript  of  the  public 
hearing  and  public  comments  received 
may  be  read  and/or  photocopied  at  the 
DOE  Freedom  of  Information  Reading 
Room,  U.S.  Department  of  Energy, 
Forrestal  Building,  Room  lE-190, 1000 
Independence  Avenue,  SW., 
Washington,  DC  20585,  (202)  586-6020, 
between  the  hours  of  9  a.m.  and  4  p.m.. 
Monday  through  Friday,  except  Federal 
holidays. 

FOR  FURTHER  INFORMATION  CONTACT: 
Cyrus  H.  Nasseri.  U.S.  Department  of 
Energy,  Office  of  Energy  Efficiency 
and  Renewable  Energy,  Mail  Station 
EE-431,  Forrestal  Building.  1000 
Independence  Avenue,  SW., 
Washington,  DC  20585.  (202)  586- 
9127 
Eugene  MaigoUs.  Esq.,  U.S.  Department 
of  Energy,  Office  of  General  Counsel, 
Mail  Station  GC-41,  Forrestal 
Building,  1000  Independence  Avenue, 
SW.,  Washington,  DC  20585,  (202) 
586-9507 
Allan  IL  Hoffinaii. 

Acting  Assistant  Secretary,  Energy  Efficiency 
and  Renewabie  Energy. 
(PR  Doc.  93-23072  Filed  9-17-93: 8:45  ami 
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OEPARTMENT  OF  THE  TnCASURV 
Intamai  Revenue  Servica 
26CFRPart1 

[FI-22-«q 

RIN  1545-nARie 

Dividenda  Received  Deduction  Hokflng 
Period  Reduced  for  Peiioda  Where 
Risit  of  lu>ss  Diminished;  Correction 

AGENCY:  Internal  Revenue  Service. 
Treasury. 

ACTION:  Correction  to  notice  of  piibKc 
hearing. 

SUMMARY:  This  document  contains  a 
correction  to  the  notice  of  public 
hearing  (n-22-92).  which  was 
published  in  the  Federal  Register, 
Thursday.  August  26,  1993  (58  FR 
45080).  This  notice  relates  to  proposed 
regulations  that  would  determine  when 
a  taxpayer  must  reduce  its  holding 
period  of  stock  for  purposes  of  the 
dividends  received  deduction  because  it 
has  diminished  its  risk  of  loss  by 
holding  a  position  in  substantially 
similar  or  related  property. 

FOR  FURTHER  INFORMATION  CONTACT: 
Richard  G.  Larkins,  (202)  622-3840  (not 
a  toll-free  number). 

SUPPLEMENTARY  INFORMATKM: 

Background 

The  notice  of  public  hearing  that  is 
the  subject  of  this  correction  relates  to 
proposed  regulations  under  section 
246(c)(4HC)  of  the  Internal  Revenue 
Code. 

Need  for  Correction 

As  published,  the  notice  of  public 
hearing  (FI-22-92)  contains  an  error 
which  may  prove  to  be  misleading  and 
is  in  need  of  clarification. 

Correction  of  Publication 

Accordingly,  the  publication  of  the 
notice  of  public  hearing  (FI-22-92), 
which  was  the  subject  of  FR  Doc.  93- 
20513  is  corrected  as  follows: 

On  page  45081.  column  1.  under  the 
heading  DATES:,  second  line,  the 
language  "on  Wednesday,  September 
28, 1993,"  is  corrected  to  read  "on 
Tuesday,  September  28, 1993,". 
Jacqueiyn  B.  Burgess, 

Altemott  FederaJ  Register  Uataon  Officer, 

Assistant  Chief  Counsel  (Corporate). 

[FR  Doc  93-22S15  FiM  •-17-»;  t:4S  Mi) 


26CFRPart48 

tP8-7-a31 

RiN1545-AR3t 

Tax-Free  Exports  ol  Vaccines 

AOSICY:  Internal  Revenue  Service  (IRS). 
Treasxuy. 

ACTION:  Notice  of  proposed  rulemaking. 

SUMMARY:  This  document  contains 
proposed  regulations  relating  to  the 
export  of  certain  vaccines.  The  proposed 
regulations  reflect  and  implement 
certain  changes  made  by  the  Omnibus 
Budget  Reconciliation  Act  of  1987.  The 
proposed  regulations  affect  vaccine 
manufacturers. 

DATES:  Written  cnmnients  and  requests 
for  a  public  hearing  must  be  received  by 
November  19. 1993. 
ADDRESSES:  Send  submissions  to: 
CC;CORP:T;R  (PS-7-93),  room  5228, 
Internal  Revenue  Service,  P.O.  Box 
7604,  Ben  Franklin  Station,  Washington, 
DC  20044.  In  the  alternative, 
submissions  may  be  hand  delivered  to: 
CC:CORP:T:R  (PS-7-93).  Internal 
Revenue  Service,  room  5228, 1111 
Constitution  Ave.,  NW.,  Washington, 
DC  20224. 

FOR  FURTHER  INFORMATION  CONTACT: 
Frank  Bcland,  (2(i2)  622-3130  (not  a 
toll-free  number). 

SUPPLEMENTARY  INFORMATION: 

Background  i 

The  Vaccine  Injury  Compensation 
Trust  Fund  (the  Fund)  compensates 
individuals  who  are  injured  as  a  result 
of  the  administration  of  certain 
vaccines.  Revenue  for  the  Fund  is 
provided  by  a  manufacturers  tax 
(section  4131)  on  taese  vaccines.  The 
tax,  as  originally  enacted,  was  in  effect 
only  from  1988  through  1992,  but  the 
Omnibus  Budget  Reconciliation  Act  of 
1993  applied  the  'ax  to  vaccine  sales 
after  August  10,  1993. 

Section  4221(a)(2)  provides  generally 
that  articles  otherwise  subject  to  a 
manufacturers  tax  may  be  sold  tax  free 
for  export  or  for  Kale  for  export. 
However,  with  respect  to  the  vaccine 
tax,  sales  for  export  are  exempt  from  tax 
only  if  the  use  of 'he  exported  vaccine 
meets  the  requirei  aents  of  any 
applicable  excise  tax  regulations.  Also, 
section  4132(c)(2)  provides  that  section 
4221(a)(2)  does  not  apply  to  any  vaccine 
shipped  to  •  possession  of  the  United 
States. 

Individuals  eligible  to  make  claims 
against  the  Fund  include  (1)  any  person 
vaccinated  in  the  United  States  and  (2) 
any  person  vacdiMted  outside  the 
United  States  if  at  the  time  of  the 


vaccination  the  person  was  (i)  a  U.S. 
citizen  serving  abroad  as  a  member  of 
the  Armed  Forces  or  otherwise  as  an 
employee  of  the  United  States  or  (ii)  a 
dependent  of  a  U.S.  citizen.  Non-U.S. 
citizens  vaccinated  in  foreign  countries 
generally  are  not  eligible  to  receive 
compensation  from  the  Fund. 

Explanation  of  Provisions 

Proposed  §48.4221-3(e)  generally 
allows  tax-free  sales  of  vaccines  for 
export.  A  corresponding  credit  or  refund 
is  permitted  under  proposed 
§48.6416(b)(2)-2.  To  prevent  untaxed 
vaccines  frrmi  being  administered  to 
persons  who  are  eligible  for 
compensation  from  the  Fund,  the 
United  States  generally  is  not  allowed  to 
make  tax-free  purchases  for  export  or 
obtain  a  credit  or  refund  of  the  vaccine 
tax  paid  with  respect  to  the  exported 
vaccine. 

Special  Analyses 

It  has  been  determined  that  these 
proposed  rules  are  not  major  rules  as   ' 
defined  in  Executive  Order  12291. 
Therefore,  a  Regulatory  Impact  Analysis 
is  not  required.  It  also  has  been 
determiiied  that  section  553(b)  of  the 
Administrative  Procedure  Act  (5  U.S.C 
chapter  5)  and  the  Regulatory  Flexibility 
Act  (5  U.S.C.  chapter  6)  do  not  appFy  to 
these  regulations  and,  therefore,  a 
Regulatory  Flexibility  Analysis  is  not 
required.  Pursuant  to  section  7805(f)  of 
the  Internal  Revenue  Code,  this  notice 
of  proposed  rulemaking  will  be 
submitted  to  the  Chief  Counsel  for 
Advocacy  of  the  Small  Business 
Administration  for  comment  on  its 
impact  on  small  business. 

Comments  and  Requests  for  a  Public 
Hearing 

Before  the  adoption  of  these  proposed 
regulations,  consideration  will  be  given 
to  any  written  comments  that  are 
submitted  (preferably  a  signed  original 
and  eight  copies)  to  the  Internal 
Revenue  Service.  All  comments  will  be 
available  for  public  inspection  and 
copying  in  their  entirety.  A  public 
hearing  will  be  scheduled  and  held 
upon  written  request  by  any  person  who 
submits  written  comments  on  the 
proposed  rules.  If  a  public  hearing  is 
scheduled,  notice  of  the  time  and  place 
for  the  hearings  will  be  published  in  the 
Federal  Register. 

Drafting  lalbmation 

The  principal  author  of  these 
proposed  regulations  is  Frank  Boland, 
OfBce  of  the  Assistant  Chief  Counsel 
(Passthroughs  &  Special  Industries), 
Internal  Revenue  Service.  However, 
other  personnel  from  the  IRS  and  the 
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Treasury  Department  participated  in 
their  development. 

List  ofSubiects  in  26  CFR  Part  48 

Excise  taxes,  Reporting  and 
recordkeeping  requirements. 

Proposed  Amendments  to  the 
Regulations 

Accordingly.  26  CFR  part  48  is 
proposed  to  be  amended  as  follows: 

PART  4^-MANUFACTURERS  AND 
RETAILERS  EXCISE  TAXES 

Paragraph  1.  The  authority  citation 
for  part  48  is  amended  by  adding  the 
following  citations: 

Authority:  26  U  S.C.  7805  •   •   • 
Section  48.4221-3(e)  also  issued  under  26 

U.S.C  4221(a). 
Section  48.6416(b)(2)-2(b)  also  issued 

under  26  U.S.Q  6416(b). 

Par.  2.  Section  48.4221-3  is  amended 
by  adding  paragraph  (e)  to  read  as 
follows: 

§48.4221^    Tax-fTM  sale  Of  articlea  for 
export,  or  for  resale  by  th«  purchaser  to  a 
second  purclM»er  for  export 

•        •        •        •        • 

(e)  Vaccines.  The  exemption  provided 
by  section  4221(a)(2)  applies  after 
August  10. 1993,  to  the  tax  imposed  on 
vaccines  by  section  4131.  but  only  if — 

(1)  The  vaccine  is  sold  by  the 
manufacturer  after  August  10, 1993;  and 

(2)  In  the  case  of  vaccine  sold  to,  or 
sold  for  resale  to,  the  United  States  or 
any  of  its  agencies  or  instrumentalities, 
the  United  States  or  such  agency  or 
instrumentality  notifies  the 
manufacturer  that  the  vaccine  is 
intended  for  uses  other  than  the 
vaccination  of  persons  described  in  42 
U.S.C  300aa-ll(c)(l)(B)(i)(II)  (relating  to 
certain  U.S.  citizens  who  are  vaccinated 
outside  the  United  States). 

Par.  3.  Section  48.6416(b)(2)-2  is 
amended  by: 

1.  Revising  the  heading  to  paragraph 
(b). 

2.  Designating  the  text  of  paragraph 
(b)  following  the  heading  as  paragraph 
(b)(1). 

3.  Adding  a  heading  to  newly 
designated  paragraph  {b)(l). 

4.  Revising  the  first  sentence  of  newly 
designated  paragraph  (b)(1). 

5.  Adding  paragraph  (b)(2). 

6.  The  revisions  and  additions  read  as 
follows: 


chapter  31  or  32  on  the  sale  of  any 
article  will  be  considered  to  be  an 
overpayment  under  section 
6416(b)(2)(A)  if  the  article  is  exported 
by  any  person.  •  *  * 

(2)  Rule  for  exportation  of  vaccines. 
Paragraph  (b)(1)  of  this  section  applies 
to  tax  paid  under  section  4131  on  the 
sale  of  a  vaccine,  but  only  if  the  sale  by 
the  manufacturer  occurs  after  August 
10, 1993.  and.  in  the  case  of  vaccine 
sold  to  the  United  States  or  any  of  its 
agencies  or  instrumentalities,  the 
condition  of  §48.4221-3(e)(2)  is 
satisfied. 


f48M16<b)<2)-2 


Exportations,  uses, 
indtKted. 


(b)  Exportation  of  tax- paid  articles — 
(1)  In  general.  Subject  to  the  limitations 
of  section  6416(b)(2)  and  paragraph 
(b)(2)  of  this  section,  tax  paid  under 


Michael  P.  Oolan, 

Acting  Commissioner  of  Internal  Revenue. 
[FR  Doc.  93-22816  Filed  9-17-93:  8:45  ami 
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26  CFR  Part  601 
pA-85-91] 
RIN  1545-AQ18 

Appeals  Functions 

AGENCY:  Internal  Revenue  Service  (IRS), 
Treasury. 

ACTION:  Proposed  amendments  to 
statement  of  procedural  rules  and  notice 
of  public  hearing. 

StJMMARY:  This  document  proposes  to 
amend  the  Statement  of  Procedural 
Rules  relating  to  how  a  taxpayer  may 
appeal,  without  going  to  court, 
adjustments  affecting  a  taxpayer's  tax 
liability.  This  document  clarifies, 
updates,  reorders,  and  revises  the 
existing  rules. 

DATES:  Written  comments,  requests  to 
speak  and  outlines  of  oral  comments  to 
be  presented  at  the  public  hearing 
scheduled  for  November  23, 1993,  must 
be  received  by  November  4, 1993. 

ADDRESSES:  Send  submissions  to: 
Internal  Revenue  Service,  P.O.  Box 
7604,  Ben  Franklin  Station,  Attn: 
CX::DOM:CORP:T:R  (IA-85-91),  room 
5228.  Washington.  DC  20044.  In  the 
alternative,  submissions  may  be  hand 
delivered  to:  CC:DOM:CORP:T:R  (IA- 
85-91),  room  5228,  Internal  Revenue 
Service,  1111  Constitution  Avenue  NW.. 
Washington,  IX:  20224.  The  public 
hearing  will  be  held  in  room  2615, 
Internal  Revenue  Service  Building,  1111 
Constitution  Avenue  NW.,  Washington, 
DC. 

FOR  FURTHER  INFORMATION  CONTACT: 
Cheryl  Revier  at  telephone  (202)  401- 
5202  (not  a  toll-free  number). 


SUPPI.EMENTARY  INFORMATION: 

Paperwork  Reduction  Act 

The  collection  of  information 
contained  in  this  proposed  amendment 
is  not  subject  to  the  Paperwork 
Reduction  Act  of  1980  (44  U.S.C. 
3504(h))  because  it  concerns 
information  collected  during  an 
administrative  action. 

Background 

Statements  of  Procedural  Rules 
inform  the  public  of  the  procedures  to 
be  followed  by  a  government  agency 
and  the  public  in  their  dealings  with 
each  other.  Government  agencies  are 
required  to  file  Statements  of  Procedural 
Rules  in  the  Federal  Register  by  the 
Administrative  Procedure  Act  of  1946.  5 
U.S.C.  552(a)(1)(c).  The  Statement  of 
Procedural  Rules  for  the  Appeals 
function  of  the  Internal  Revenue  Service 
is  codified  in  §601.106  of  title  26  of  the 
Code  of  Federal  Regulations. 

This  document  concerns  the  subpart 
of  the  Statement  of  Procedural  Rules 
that  describes  how  a  taxpayer  may 
appeal,  without  going  to  court, 
adjustments  affecting  a  taxpayer's  tax 
liability.  These  adjustments  generally 
result  from  letters  from  the  Internal 
Revenue  Service,  o^ice  interviews  or 
field  examinations.  The  appeal  is  made 
to  the  taxpayer's  local  Appeals  Office  of 
the  Internal  Revenue  Service,  which  is 
independent  of  the  local  District 
Director,  Service  Center/Compliance 
Center  Director,  or  Assistant 
Commissioner  (International)  that  made 
the  adjustments. 

This  document,  for  the  most  part, 
simply  clarifies,  updates,  and  reorders 
the  existing  rules.  However,  this 
document  also  changes  the  rules  in 
§  601.106(b)(4)  prescribing  the 
information  that  a  taxpayer  provides  to 
initiate  an  appeal  (the  protest  rules). 
This  document  also  revises  the  rules  in 
§  601.106(e)(3)  for  disposition  and 
settlement  of  cases  docketed  in  the  Tax 
Court  to  reflect  Rev.  Proc.  87-24. 1987- 
1  C.B.  720. 

These  rules  are  procedural,  and, 
therefore,  are  exempt  from  the  general 
notice  of  rulemaking  requirements  (5 
U.S.C  553(b)(3)(A)).  However,  public 
comment  is  being  sought  on  the 
procedural  rules  because  of  the  change 
in  the  protest  rules.  Comments  are 
particularly  sought  on  the  protest  rules 
to  ensure  they  are  both  simple  and 
effective. 

Explanation  of  Provision 

Information  That  a  Taxpayer  Provides 
To  Initiate  an  Appeal 

Presently,  the  information  a  taxpayer 
must  provide  to  initiate  an  appeal  varies 
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depending  on  which  Internal  Revenue 
Service  fimction  has  proposed  the 
adjustments  to  the  taxpayer's  tax 
liability.  Under  the  proposed  general 
protest  rule,  the  information  would  not 
vary  in  this  manner. 

Under  proposed  §  601.106(b)(4)  the 
information  to  be  provided  to  initiate  an 
appeal  varies  only  with  the  dollar 
amount  of  the  adjustments  to  the 
taxpayer's  liability.  If  the  proposed 
change  in  tax  for  the  period  is  not  more 
than  $25,000,  a  "small  case  request"  is 
used  to  initiate  an  appeal.  For  greater 
amounts,  a  "protest"  is  used  to  initiate 
the  appeal.  (In  certain  cases  described  in 
§601.106(b)(4)(iii)(C)  involving  $25,000 
or  less,  however,  a  protest  was  required 
under  the  old  rules  and  continues  to  be 
required.)  A  small  case  request  should 
indicate  the  unagreed  adjustments  and 
provide  the  reasons  for  the 
disagreement.  Generally,  more  detail 
and  formality  is  required  in  a  protest 
than  in  a  small  case  request.  In  addition 
to  the  items  in  a  small  case  request,  a 
protest  should  provide  the  taxpayer's 
view  of  any  disputed  facts.  The  protest 
should  also  provide  references  to  any 
materials  the  taxpayer  would  like  to 
bring  to  Appeal's  attention  in  support  of 
the  reasons  for  disagreement.  Complete 
protest  requirements  are  described  in 
Publication  5,  the  Internal  Revenue 
Service  publication  concerning 
taxpayers'  appeal  rights  and  protest 
rules. 

Disposition  and  Settlement  of  Cases 
Docketed  in  the  Tax  Court 

Rev.  Proc.  87-24, 1987-1  C.B.  720, 
fecilitates  the  effective  use  of  Ap{>eals  in 
Tax  Court  cases  and  the  earlier 
development  and  disposition  of  such 
cases  either  by  settlement  or  by  trial. 
These  rules  are  now  fully  reflected  in 
§  601.106(e)(3). 

Among  other  items,  the  following 
items  have  been  clarified  or  have  been 
updated  in  the  statement  of  procedural 
rules  to  reflect  ciurent  Appeals  practice: 

•  Certain  references  to  offices  or 
positions  have  been  changed  to  reflect 
various  reorganizations  within  the 
Service. 

•  The  positions  to  whom  settlement 
authority  in  Appeals  has  been  or  could 
be  delegated  are  clariHed  by  specific 
references  to  the  Chief,  an  Associate 
Chief,  or  a  Team  Chief  in  the  Appeals 
office  and  to  other  employees 
specifically  delegated  such  authority. 

•  The  list  of  items  for  Appeals' 
subject  matter  jurisdiction  is  updated  to 
include,  among  others,  the  following 
items:  (1)  Any  tax  that  is  subject  to  me 
deficiency  procedures;  (2)  partnership 
items  that  are  adjusted  or  readjusted;  (3) 
offers  in  compromise  \mder  section 


7122  of  the  Internal  Revenue  Code;  (4) 
abatement  of  interest  under  section 
6404(e)(1)  of  the  Lntemal  Revenue  Code; 
and  (5)  any  other  disputed  tax  issues 
that  the  Internal  Revenue  Service 
determines  are  administratively 
appealable. 

•  The  regulations  clarify  that 
Appeals'  may  accept  jurisdiction  of  the 
following  docketed  cases:  (1)  Cases  for 
which  Appeals  issued  the  notice  of 
deficiency,  liability,  or  other 
determination,  and  (2)  cases  for  which 
the  Employee  Plar.s/Exempt 
Organization  function  issued  such 
notice  after  all  petitioned  issues  were 
considered  by  Appeals. 

•  The  regulations  make  clear  that 
Appeals'  authorit ,  does  not  extend  to 
include  issues  designated  for  litigation 
by  Chief  Counsel. 

•  Because  the  technical  advice 
procedures  are  published  annually  in  a 
revenue  procedure  the  technical  advice 
rules  have  been  removed  from  these 
regulations.  See,  Rev.  Proc.  93-2, 1993- 
1 1.R.B.  50. 

•  The  procedu-9  for  settlement  of 
docketed  cases  is  clarified  to  provide 
that  no  settlement  of  a  docketed  case  is 
binding  on  either  the  government  or  the 
taxpayer  until  it  is  entered  as  a  decision. 

•  "The  procedure  for  transferring  a 
case  to  another  Appeals  office  is 
updated  to  reflect  that  a  case  may  be 
transferred  to  relieve  the  taxpayer  of 
hardship. 

Proposed  Effective  Dates 

In  general,  the  rules  will  be  effective 
on  the  date  of  publication  of  the  final 
rules  in  the  Federal  Register.  The  rules 
in  §  601.106(b)(4  .  which  describe  how 
a  taxpayer  initiat'^  an  appeal,  will  be 
effective  60  days  after  the  date  of 
publication  of  the  final  rules  in  the 
Federal  Register.  However,  if  the  letter 
(or  other  informa'Jon  enclosed  with  the 
letter)  offering  the  taxpayer  the 
opportunity  to  appeal  refers  to  rules 
predating  the  rules  in  §  601.106(b)(4). 
then  the  taxpaye'  may  follow  either  the 
old  rules  or  new  rules. 

Special  Analyses 

It  has  been  determined  that  these 
proposed  rules  are  not  major  rules  as 
defined  in  Executive  Order  12291. 
Therefore,  a  Regulatory  Impact  Analysis 
is  not  required.  It  has  also  been 
determined  that  section  553(b)  of  the 
Administrative  Procedure  Act  (5  U.S.C 
chapter  5)  and  the  Regulatory  Flexibility 
Act  (5  U.S.C.  chapter  6)  do  not  apply  to 
these  rules,  and,  therefore,  a  Regulatory 
Flexibility  Analysis  is  not  required. 
Piusuant  to  section  7805(f)  of  the 
Internal  Revenue  Code,  a  copy  of  these 
proposed  amendments  will  be 


submitted  to  the  Chief  Counsel  for 
Advocacy  of  the  Small  Business 
Administration  for  comment  on  their 
impact  on  small  business. 

Comments  and  Public  Hearing 

Before  these  proposed  amendments 
are  adopted  as  final,  consideration  vnW 
be  given  to  any  written  comments  that 
are  timely  submitted  (preferably  an 
original  and  eight  copies)  to  the  Internal 
Revenue  Service.  All  comments  will  be 
available  for  public  inspection  and 
copying  in  their  entirety. 

A  public  hearing  will  be  held  on 
Tuesday.  November  23. 1993,  at  10  a.m. 
in  room  2615,  Internal  Revenue  Service 
Building,  1111  Constitution  Avenue 
NW.,  Washington,  DC.  The  rules  of 
§  601.601(a)(3)  of  the  Statement  of 
Procedural  Rules  apply  to  the  pubUc 
hearing. 

Any  person  who  has  submitted  timely 
written  comments,  and  who  desires  to 
present  oral  comments  at  the  public 
hearing  on  the  proposed  amendments, 
should  submit,  not  later  than  November 
4. 1993,  a  request  to  speak  and  an 
outline  of  the  oral  comments  to  be 
presented  at  the  hearing  stating  the  time 
the  person  wishes  to  devote  to  each 
subject. 

Each  speaker  (or  group  of  speakers 
representing  a  single  entity)  will  be 
limited  to  10  minutes  for  an  oral 
presentation  exclusive  of  the  time 
consumed  by  questions  fit)m  the  panel 
for  the  government  and  answers  thereto. 

Because  of  controlled  access 
restrictions,  attendees  cannot  be 
admitted  beyond  the  lobby  of  the 
Internal  Revenue  Service  Building 
before  9:45  a.m. 

An  agenda  showing  the  scheduling  of 
the  speakers  will  be  made  after  the 
outlines  are  received  from  persons 
testifying.  Copies  of  the  agenda  will  be 
available  free  of  charge  at  the  hearing. 

Drafting  Infimnation 

The  principal  author  of  these  rules  is 
Cheryl  Revier,  Office  of  Field  Services. 
National  Director  of  Appeals,  Internal 
Revenue  Service.  However,  personnel 
&t)m  other  offices  of  the  Internal 
Revenue  Service  participated  in  their 
development. 

List  (^Snbiects  in  26  CFR  Part  601 

Administrative  practice  and 
procedure.  Freedom  of  information. 
Reporting  and  recordkeeping 
requirements.  Taxes. 

Proposed  Amendments  to  the  Statement 
of  Procedural  Rnles 

Accordingly.  26  CFR  part  601  is 
proposed  to  be  amended  as  follows: 
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PART  601— STATEMEMT  OF 
PROCEDURAL  RULES 

Paragraph  1.  The  authority  citation 
for  part  601  is  revised  to  read  as  follows: 

Authority:  S  US C.  301  and  552  and  26 
U.SQ  7805.  Section  601.801  issued  under 
Sec  163(b)(5]  of  the  Revenue  Act  of  1978. 
Pub.  L  96-600,  92  Stat.  2811. 

Par.  2.  The  authority  citations  located 
at  the  end  of  sections  601.105.  601.106. 
601.405.  and  601.9000  are  removed. 

Par.  3.  The  authority  citations  for 
subparts  E  and  H  are  removed. 

Par.  4.  Section  601.106  is  amended  as 
follows: 

1.  Paragraphs  (a)  through  (f)  are 
revised. 

2.  Paragraph  (g)(1)  is  revised. 

3.  Paragraph  (h)  is  amended  by: 

a.  Redesignating  the  text  of  paragraph 
(h)(1)  as  paragraph  (h)(l)(i). 

b.  Adding  paragraph  headings  for 
(h)(1)  and  newly  designated  paragraph 
(h)(l)(i). 

c.  Redesignating  the  text  of  paragraph 
(h)(2)  as  paragraph  (h)(l)(ii)  and  revising 
it. 

d.  Redesignating  the  text  of  i>aragraph 
(h)(3]  as  paragraph  (h)(2)(i). 

e.  Adding  headings  for  newly 
designated  paragraphs  (h)(2)  and 
(h)(2)(i). 

f.  Adding  the  word  "original" 
immediately  before  the  word 
"disposition"  in  newly  designated 
paragraph  (h)(2)(i). 

g.  Redesignating  the  text  of  paragraph 
(h)(4)  as  paragraph  (h)(2)(ii). 

h.  Adding  a  heading  to  newly 
designated  pa.'^graph  (h)(2)(ii). 

4.  Paragraph  (i)  is  revised. 

5.  The  revised  and  added  provisions 
read  as  follows: 

1601.106    Appeais  functions. 

(a)  General — (1)  Purpose.  Appeals  is 
the  administrative  appeals  office  of  the 
Internal  Revenue  Service.  Its  purpose  is 
to  resolve  tax  controversies  without 
litigation,  to  the  extent  possible. 
Appeals  is  to  approach  these 
controversies  in  a  fair  and  impartial 
manner  to  both  the  taxpayer  and  the 
government. 

(2)  Authorization — (i)  For  the  Appeals 
function.  Appeals  authority  on  non- 
docketed  cases  has  been  delegated  by 
the  Commissioner  while  Appeals 
authority  on  docketed  cases  has  been 
delegated  by  the  Chief  Counsel. 

(ii)  For  an  Appeals  office.  Each  region 
contains  Appeals  offices  with  local 
office  facilities  within  the  region.  An 
Appeals  office  has  jurisdiction  over 
cases  originating  in  the  office  of  any 
District  EHrector.  Service  Center/ 
Compliance  Center  Director,  or  the 
Assistant  Commissioner  (International) 


situated  in  the  region,  or  in  any  case  in  ' 
which  jurisdiction  has  been  transferred 
to  the  region.  A  taxpayer  residing  or 
located  outside  the  United  States  uses 
the  facilities  of  the  Washington,  DC. 
Appeals  Office  of  the  Mid-Atlantic 
Region  or  any  other  Appeals  office  that 
the  taxpayer  specifies  when  initiating 
the  appeal. 

(iii  j  For  settlement  by  Appeals 
personnel.  Unless  settlement  authority 
has  been  delegated  to  other  employees. 
settlements  with  a  taxpayer  must  be 
approved  by  the  Chief,  an  Associate 
Qiief.  or  a  Team  Chief  in  the  Appeals 
office. 

(3)  Subject  matter  jurisdiction;  in 
general.  Appeals  offices  have  exclusive 
settlement  jurisdiction  and  final 
authority  within  the  Internal  Revenue 
Service  for  the  determination  of  the 
following  types  of  tax  liability  and  other 
items — 

(i)  Federal  mcome  tax.  estate  tax 
(including  extensions  for  payment 
under  section  6161(a)(2)  of  the  Internal 
Revenue  Code),  gift  tax,  generation- 
skipping  transfer  tax,  or  miscellaneous 
excise  taxes  under  chapter  41,  42,  43, 
44,  or  45  of  subtitle  D  of  the  Internal 
Revenue  Code,  all  of  which  are  subject 
to  the  deficiency  procedures  (Chapter  45 
was  repealed  for  oil  removed  on  or  a&er 
August  23. 1988); 

(ii)  Any  other  tax  which  is  subject  to 
the  deficiency  procedures; 

(iii)  Employment  tax  or  certain 
miscellaneous  excise  tax  under  subtitle 
D  of  the  Internal  Revenue  Code  (which 
are  not  subject  to  the  deficiency 
procedures  except  as  noted  in  paragraph 
(a)(3)(i)(A)  of  this  section); 

(iv)  Liability  for  additions  to  the  tax, 
additional  amounts,  and  assessable 
penalties  provided  under  chapter  68  of 
the  Internal  Revenue  Code  (collectively 
referred  to  in  this  section  as  penalties); 

(v)  The  initial  nr  continuing 
recognition  of  the  tax  exempt  or 
foimdation  status  of  an  organization; 

(vi)  The  initial  or  continuing 
determination  of  employee  plan 
qualification  under  subchapter  D  of 
chapter  1  of  the  Internal  Revenue  Code; 

(vii)  The  adjustment  or  readjustment 
of  partnership  items; 

(viii)  Offers  in  ccHnpromise  under 
section  7122  of  the  Intemid  Revenue 
Code; 

(ix)  Abatement  of  interest  under 
section  6404(e)(1)  of  the  Internal 
Revenue  Code;  and 

(x)  Any  other  disputed  tax  issues  that 
the  Internal  Revenue  Service  determines 
are  administratively  appealable. 

(4)  Limitations  on  authority.  The 
authority  described  in  paragraphs  (a)(2) 
and  (a)(3)  of  this  section  does  not 
include  the  authority  to: 


(i)(A)  Consider  any  case  involving  the 
qualification  of  an  employee  plan  or  the 
tax  exempt  or  foundation  status  of  an- 
organization  if  such  consideration  has 
already  been  given  in  a  National  Office 
ruling  or  technical  advice  (but  only  to 
the  extent  the  case  involves 
qualification  or  the  tax  exempt  or 
foundation  status).  In  such  a  case  the 
decision  of  the  National  Office  is  final. 
The  plan  or  organization  has  no  right  of 
administrative  appeal  to  Appeals  or 
elsewhere: 

(B)  If  a  case  is  already  under  Appeals' 
jurisdiction  and  Appeals'  proposed 
disposition  is  contrary  to  either  a 
National  Office  ruling  concerning  tax 
exempt  or  foundation  status,  or  a 
National  Office  technical  advice 
concerning  either  qualification  or  tax 
exempt  or  foundation  status  (issued 
before  the  case  went  to  Appeals),  the 
Appeals  determination  is  not  final.  In 
such  a  case  Appeals'  proposed 
disposition  will  be  submitted  to  the 
Assistant  Conunissioner  (Employee 
Plans  and  Exempt  Organizations) 
through  the  Office  of  the  Regional 
Director  of  Appeals.  However,  in  a 
section  521  case,  the  proposed 
disposition  will  be  submitted  to  the 
Associate  Chief  Counsel  (Domestic) 
through  the  Office  of  the  Regional 
Director  of  Ap{)eals.  The  decision  of  the 
Assistant  Commissioner  or  the 
Associate  Chief  Counsel  will  be 
followed  by  Apf>eals; 

(ii)  Consider  any  case  that  was 
docketed  under  section  6110  of  the 
Internal  Revenue  Code  concerning  the 
public  inspection  of  written  documents 
or  section  7428,  7476,  7477  (repealed 
after  December  31, 1984)  or  7478  of  the 
Internal  Revenue  Code  concerning 
declaratory  judgements; 

(iii)  Eliminate  the  fraud  penalty  in  a 
tax  year  or  period  for  which  criminal 
prosecution  against  the  taxpayer  (or 
related  taxpayer  involving  the  same 
transaction)  has  been  recommended  to 
the  Department  of  Justice  for  a  willful 
attempt  to  evade  or  defeat  tax,  or  for  a 
willful  failure  to  file  a  return,  except 
upon  the  recommendation  or 
concurrence  of  Counsel.  Similarly,  an 
Appeals  office  has  no  authority  to 
eliminate  the  fraud  penalty  in  a  tax  year 
or  period  that  relates  to  or  affects  the 
year  or  period  described  in  this 
paragraph  (a)(4)(iii); 

(ivj  Consider  any  case  in  whidi  a 
recommendation  for  criminal 
prosecution  is  pending,  except  with  the 
concurrence  of  Counsel; 

(v)  Determine  alcohol,  tobacco,  and 
certain  other  excise  tax  liability  under 
subtitle  E  of  the  Internal  Revenue  Code 
or  under  subdiapter  D,  chapter  78  of 
subtitle  F  of  the  Interna)  Revenue  Code. 
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insofar  as  subchapter  D  relates  to  taxes 
imposed  under  subtitle  E; 

(vi)  Consider  a  Trust  Fund  Recovery 
Penalty  case  (formerly  referred  to  as  a 
100  percent  penalty  case)  if  the 
assessment  is  to  be  made  because  of 
Chief  Counsel's  request  to  support  a 
third-party  action  in  a  pending  refund 
suit.  See  Rev.  Proc.  84-78, 1984-2  C.B. 
754; 

(vii)  Consider  any  case  solely 
involving  the  feilure  or  refusal  to 
comply  with  the  tax  laws  because  of 
moral,  religious,  political, 
constitutional,  conscientious,  or  similar 
grounds;  or 

(viii)  Consider  an  issue  or  a  case  that 
is  designated  for  litigation  by  Chief 
Counsel. 

(b)  Appeal  rights  of  the  taxpayer — (1) 
In  general.  The  Appeals  process  is 
initiated  at  the  request  of  the  taxpayer. 
The  procedures  for  initiating  an  appeal 
are  described  below. 

(2)  When  an  organization,  rather  than 
each  member,  is  treated  as  the  taxpayer. 
Labor  unions,  trade  associations,  and 
other  organizations  whose  members' 
dues  have  been  disallowed  as  a 
deduction  to  each  member  because  the 
organization  spent  amounts  for 
lobbying,  promoting  or  defeating 
legislation,  political  campaigning,  or  for 
propaganda  related  to  those  activities, 
are  afforded  rights  of  administrative 
appeal  similar  to  those  rights  afforded  to 
taxpayers  generally. 

(3)  Situations  in  which  a  taxpayer 
may  request  an  appeal — (i)  Letter 
proposing  adjustments.  A  taxpayer  may 
request  an  appeal  in  any  case  in  which 
a  District  Director,  Service  Center/ 
Compliance  Center  Director,  or  the 
Assistant  Commissioner  (International) 
has  issued  a  letter  proposing 
adjustments  (commonly  referred  to  as 
the  30  day  letter)  concerning  an  item 
described  in  paragraph  (a)(3)  of  this 
section.  (The  taxpayer  will  be  informed 
of  the  right  to  an  administrative  appeal 
in  this  letter.) 

(ii)  After  issuance  of  a  statutory  notice 
of  deficiency.  A  taxpayer  who  has  been 
issued  a  statutory  notice  of  deficiency 
(commonly  referred  to  as  the  90  day 
letter)  will  not  be  granted  a  conference 
by  Ap]>eals  during  the  90  day  period 
(150  day  period  if  the  notice  is 
addressed  to  a  person  outside  the 
United  States)  following  the  mailing  of 
the  notice  if  the  taxpayer  had  a 
conference  or  was  offered  a  conference 
prior  to  the  issuance,  imless  unusual 
circumstances  exist. 

(iii)  Penahies.  Certain  chapter  68 
penalties  that  have  been  assessed  may 
be  appealed  before  payment  is  made. 
(These  penalties  may  also  be  appealed 
after  payment  is  made  but  before  the 


filing  of  a  claim  for  refund.)  This  post- 
assessment  appeal  procedure  applies  to 
all  but  the  following  chapter  68 
penalties — 

(A)  Penalties  that  are  not  subject  to  a 
reasonable  cause  or  reasonable  basis 
determination  (e.g.,  the  penalty  for 
failure  to  pay  estimated  income  tax 
under  section  6655  of  the  Internal 
Revenue  Code); 

(B)  Penalties  that  are  subject  to  the 
deficiency  proced^ores  of  subchapter  B 
of  chapter  63  of  the  Internal  Revenue 
Code  (e.g..  the  accuracy-related  penahy 
and  the  h-aud  penalty  under  sections 
6662  and  6663  of  the  Internal  Revenue 
Code,  respectively).  Taxpayers  have  the 
right  to  appeal  these  penalties  prior  to 
assessment: 

(C)  Penalties  thai  are  subject  to  an 
administratively  granted  pre-assessment 
appeal  procedure  (such  as  that  provided 
in  §  1.6694-2(a)(l)  of  this  chapter): 

(D)  The  p)enalties  provided  m  sections 
6700  and  6701  of  the  Internal  Revenue 
Code  for  promoting  abusive  tax  shelters, 
and  for  aiding  and  abetting, 
respectively.  These  penalties  are  subject 
to  the  procedural  rules  of  section  6703 
of  the  Internal  Revenue  Code  which 
provides  for  an  extension  of  the  period 
of  collection  of  the  penahy  when  a 
person  pays  not  less  than  15  percent  of 
the  amount  of  such  penalty:  and 

(E)  The  Trust  Fund  Recovery  Penahy 
(formerly  referred  to  as  the  100  percent 
penalty)  provided  under  section  6672  of 
the  Internal  Revenue  Code.  The 
taxpayer  generally  has  the  opportunity 
to  appeal  this  (>enalty  prior  to 
assessment. 

(4)  Initiation  of  an  appeal — (i)  General 
rules.  An  appeal  is  initiated  by  filing  a 
protest.  See  paragraph  (b)(4)(iii)  of  this 
section  for  a  simplified  procedure  for 
small  cases. 

(ii)  Contents  of  a  protest.  A  protest 
provides  the  reasons  in  writing  why  the 
taxpayer  does  not  agree  with  die 
disputed  adjustments  to  tax  hability.  In 
addition,  a  protest  should  contain 
identifying  information,  which  is 
described  in  the  letter  (or  in  other 
information  enclosed  with  the  letter) 
that  offers  the  taxpayer  the  opportunity 
to  appeal.  Examples  of  items  that  should 
be  in  a  protest  are  as  follows: 

(A)  H  the  disagreement  concerns 
factual  matters,  the  protest  should 
include  a  statement  in  v^iting  of  the 
taxpayer's  view  of  the  facts.  Factual 
matters  concern,  for  example,  evidence 
of  the  date  when  income  was  received 
and  the  existence  of  records  proving  the 
payment  of  an  expense. 

(B)  If  the  disagreement  concerns 
whether  or  how  an  item  should  be 
taxed,  the  protest  should  include  a 
reason  or  reasons  in  writing  for  the 


taxpayer's  position.  Such  disagreements 
concern,  for  example,  whether  the  law 
requires  that  certain  proceeds  be 
included  in  gross  income.  The  reasoning 
may  be  based  simply  on  what  the 
taxpayer  believes  is  logical  and  fair. 
Inclusion  of  references  to  supporting 
authorities  such  as  the  Internal  Revenue 
Code,  Treasury  regulations,  court  cases, 
revenue  rulings  and  revenue  procedures 
will  facilitate  consideration  of  the 
appeal.  Reference  may  also  be  made  to 
Internal  Revenue  Service  publications. 

(iii)  Small  case  request— -{A)  In 
general.  If  the  total  amount  (described  in 
paragraph  (b)(4)(iii)(B)  of  this  section)  is 
not  more  than  $25,000  for  any  tax 
period,  the  taxpayer  may  initiate  an 
appeal  by  requesting  Appeals 
consideration,  indicating  the  unagreed 
adjustments  to  tax  liability  and  stating 
the  reason  for  disagreement.  A  taxpayer 
may  provide  any  additional  information 
that  he  or  she  feels  is  pertinent. 

(B)  Total  amount  defined— {1)  In 
general.  The  total  amount  includes  the 
entire  amoimt  of  additional  tax  and 
penalties  proposed  by  the  Internal 
Revenue  Service,  not  just  the  portion  of 
additional  tax  or  penalties  that  the 
taxpayer  disputes.  The  total  amount  also 
includes  the  entire  amount  of  a  refund 
or  credit  claimed  by  the  taxpayer. 
Where  the  Service  determines  that  an 
overassessment  was  made,  the  total 
amount  is  the  amount  proposed  by  the 
Internal  Revenue  Service.  Interest  is  not 
included  in  any  of  these  amounts. 

[2)  Offer  in  compromise.  In  an  offer  in 
compromise,  the  total  amount  includes 
the  assessed  tax.  penalties,  and  interest 
sought  to  be  compromised. 

[3)  Penalties.  In  the  case  of  penalties 
that  are  assessed  before  a  taxpayer  is 
given  the  opportunity  to  dispute  the 
penalties  (a  post-assessment  penalty 
case),  the  total  amount  is  the  amount  of 
the  disputed  penalties  for  any  tax 
period. 

(C)  Subjects  always  requiring  a 
protest.  A  protest  is  required  to  obtain 
Appeals  consideration  in  all  employee 
plan  and  exempt  organization  cases.  (If 
corporate  or  individual  returns  are 
adjusted  in  connection  with  employee 
plan  or  exempt  organization  cases,  these 
returns  are  not  subject  to  this  paragraph 
(b)(4)(iii)(C).)  A  protest  is  also  required 
in  all  partnership  and  S  corporation 
cases. 

(iv)  Where  to  file  a  protest  or  a  smalt 
case  request.  Filing  instructions  are  in 
the  letter  (or  in  other  information 
enclosed  with  the  letter)  that  offers  the 
taxpayer  the  opportunity  to  app)eal.  The 
receiving  office  will  review  the  protest 
or  small  case  request  for  the  purpose  of 
deciding  whether  further  development 
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or  action  is  required  prior  to  referring 
the  case  to  Appeals. 

(c)  Nature  of  Appeals'  proceedings — 
(1)  In  general.  Appeals'  proceedings  are 
informal.  Testimony  is  not  taken  under 
oath,  although  matters  alleged  as  facts 
may  be  required  to  be  submitted  later  in 
the  form  of  affidavits,  or  declared  to  be 
true  under  penalties  of  perjury. 

(2)  Presentation  of  new  information  at 
Appeals — (i)  Newly  discovered 
information.  If  newly  discovered 
evidence  is  presented  to  Appeals  in  a 
case  pending  in  non-docketed  status. 
Appeals  may  send  the  new  information 
to  the  originating  function  (the  District 
Director.  Service  Center/Compliance 
Center  Director,  or  Assistant 
Commissioner  (International))  for 
consideration  and  comment. 

(ii)  Withheld  information.  A  taxpayer 
cannot  withhold  information  from  the 
District  Director,  Service  Center/ 
Compliance  Center  Director,  or 
Assistant  Commissioner  (International) 
and  expect  to  present  it  for  the  first  time 
before  Appeals  at  a  conference  in  non- 
docketed  status.  If  such  information  is 
presented  to  Appeals,  generally,  the 
case  will  be  returned  to  the  originating 
function  for  reconsideration. 

(3)  Taxpayer  representatives. 
Taxpayere  may  represent  themselves  or 
may  designate  a  qualified  representative 
to  act  for  them.  If  a  taxpayer  engages  a 
representative  to  present  the  appeal,  the 
taxpayer  and  representative  must  follow 
the  practice  and  conference  procedures 
in  Treasury  Department  Circular  230  as 
amended  (31  QFR  part  10),  and  in 
subpart  E  of  this  part. 

(a)  Consideration  of  cases  by 
Appeals — (1)  In  general.  Appeals  will 
follow  the  law  and  the  recognized 
standards  of  legal  construction  in 
determining  facts  aiid  applying  the  law. 
Appeals  will  determine  the  correct 
amount  of  the  tax  with  strict 
impartiality  as  between  the  taxpayer 
and  the  Government,  and  without 
favoritism  or  discrimination  between 
taxpayers. 

(2)  Foctors  considered  by  Appeals. 
Appeals  will  ordinarily  consider  the 
relative  merits  of  the  opposing  views  in 
light  of  the  hazards  which  would  exist 
if  the  case  was  litigated.  However,  no 
settlement  will  be  made  based  upon  the 
nuisance  value  of  the  case  to  either 
party.  If  the  taxpayer  makes  an 
unacceptable  settlement  proposal  under 
circumstances  indicating  a  good  faith 
attempt  to  reach  an  agreement  on  a  basis 
that  is  fair  to  both  the  Government  and 
the  taxpayer,  then,  generally,  the 
Appeals  officer  should  indicate  to  the 
taxpayer  the  kind  of  settlement  that  the 
officer  would  recommend  for 
acceptance.  Appeals  may  defer  action 


on,  or  may  decline  to  settle,  certain 
cases  or  issues  in  order  to  achieve 
greater  uniformity  and  enhance  overall 
voluntary  compliance  with  the  tax  laws. 

(3)  MaiJng  a  taxpayer's  return.  In 
cases  under  Appeals  jurisdiction,  the 
Appeals  official  has  the  authority  to 
make  and  subscribe  to  a  return  under 
the  provisions  of  section  6020  of  the 
Internal  Revenue  Code  where  a  taxpayer 
fails  to  make  a  required  return. 

(4)  When  an  Appeals  officer's 
proposed  settlement  is  not  approved. 
An  Appeals  officer  may  recommend 
acceptance  of  the  taxpayer's  proposal  of 
settlement,  or  may  recommend  other 
action  favorable  to  the  taxpayer. 
However,  as  stated  in  paragraph 
(a)(2)(iii)  of  this  section,  generally, 
settlements  with  a  taxpayer  must  be 
approved  by  the  Chief,  an  Associate 
Chief,  or  a  Team  Chief  in  the  Appeals 
office.  If  the  Appeals  officer's 
recommendation  is  disapproved  in 
whole  or  in  part  by  a  reviewing  officer, 
then,  generally,  the  reviewing  officer 
will  advise  the  taxpayer  of  the  decision 
and  will  offer  the  taxpayer  a  conference 
(with  the  reviewing  officer),  which  the 
taxpayer  may  accept  by  written 
confirmation.  However,  a  conference 
will  not  be  offered  if  the  interest  of  the 
Government  would  be  injured  by  delay, 
as,  for  example,  in  a  case  involving  the 
imminent  expiration  of  the  period  of 
limitations  or  the  dissipation  of  assets. 

(5)  Belated  taxpayer.  The  District 
Director,  the  Service  Center/Compliance 
Center  Director,  and  the  Assistant 
Commissioner  (International)  are 
responsible  for  assembling  the  return  of 
a  related  taxpayer  for  an  examination. 
Ordinarily,  a  case  concerning  a  related 
taxpayer  is  not  requested  from  the 
examining  office  by  Appeals  luiless  this 
action  is  necessary  to  ensure 
consistency.  If  the  action  is  necessary. 
Appeals  contacts  the  examining  office  to 
determine  what  action  should  be  taken 
by  both  offices.  Appeals  may  assume 
jurisdiction  in  a  related  taxpayer  case 
with  the  concurrence  of  the  related 
taxpayer  after  the  examining  office  has 
completed  any  necessary  action.  The 
related  taxpayer  does  not  have  to  file  a 
protest.  If  the  need  for  assuming 
jurisdiction  over  a  related  taxpayer  case 
becomes  apparent  after  a  conference  has 
been  held,  Appeals  may  contact  the 
related  taxpayer.  In  the  absence  of  any 
objection.  Appeals  assumes  jurisdiction 
after  requesting  that  the  e.xamining 
office  complete  action  on  the  case. 

(6)  Assistance  from  Counsel — (i)  In 
general.  Appeals  may  use  Counsel  as  a 
resource  on  non-docketed  cases  when 
advice  is  needed  concerning  the  hazards 
of  litigation,  interpretation  of  law,  or 
evaluation  of  evidence.  This  advice  will 


be  provided  through  informal 
arrangements  between  each  Counsel  and 
Appeals  office. 

(li)  Counsel  attendance  at  conference. 
Appeals  generally  does  not  ask  Counsel 
to  attend  settlement  conferences. 
However,  in  certain  cases  Counsel  may 
attend  an  appeals  settlement  conference. 
For  example.  Counsel  may  attend  a 
conference  for  a  case  involving  the  fraud 
penalty  for  which  criminal  prosecution 
against  the  taxpayer  (or  a  related 
taxpayer  involving  the  same  transaction) 
has  been  recommended  to  the 
Department  of  Justice  for  a  willful 
attempt  to  evade  or  defeat  tax,  or  for  a 
willful  failure  to  file  a  return. 

(iii)  Technical  advice  from  the 
National  Office — (A)  Definition. 
Technical  advice  means  advice  or 
guidance  as  to  the  interpretation  and 
proper  application  of  internal  revenue 
laws,  related  statutes,  and  regulations, 
to  a  specific  set  of  facts,  furnished  by 
the  National  Office  upon  Appeals' 
request  in  connection  with  the 
processing  and  consideration  of  a  non- 
docketed  case.  It  is  furnished  as  a  means 
of  assisting  Internal  Revenue  Service 
personnel  in  closing  cases  and 
establishing  and  maintaining  consistent 
holdings  in  the  various  regions.  It  does 
not  include  memoranda  on  matters  of 
general  technical  application  furnished 
to  Appeals  where  the  issues  are  not 
raised  in  connection  with  the 
consideration  and  handling  of  a  specific 
taxpayer's  case. 

(B)  Procedures  for  technical  advice. 
General  procedures  for  technical  advice 
are  found  in  §601. 105(b)(5).  In  addition, 
the  technical  advice  rules  are  not 
applicable  to  an  appeal  of  penalties 
described  in  paragraph  (b)(3)(iv)  of  this 
section. 

(e)  Settlement  of  a  case  before 
Appeals — (1)  In  general;  new  issue. 
During  consideration  of  a  case,  the 
Appeals  office  should  neither  reopen  an 
issue  as  to  which  the  taxpayer  and  the 
office  of  the  District  Director,  Service 
Center/Compliance  Center  Director,  or 
Assistant  Commissioner  (International) 
are  in  agreement,  nor  raise  a  new  issue, 
unless  the  ground  for  such  action  is  a 
substantial  one  and  the  potential  eHiect 
upon  the  tax  liability  is  material.  If 
Appeals  raises  a  new  issue,  the  taxpayer 
or  the  taxpayer's  representative  should 
be  so  advised  and  should  be  offered  an 
opportunity  for  discussion  before  taking 
any  formal  action,  such  as  the  issuance 
of  a  statutory  notice  of  deficiency 
(commonly  referred  to  as  the  90  day 
letter). 

(2)  Case  not  docketed  in  the  Tax 
Court — (i)  Agreed  issues.  If  settlement  of 
some  or  all  of  the  issues  is  reached  with 
the  taxpayer  by  Appeals,  the  taxpayer 
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will  be  requested  to  sign  the  appropriate 
agreement  form  for  the  agreed  issue  or 
issues. 

(ii)  Unagreed  Issues— [A)  In  general — 
(1)  Case  subject  to  the  deficiency 
procedures.  To  the  extent  that  the 
taxpajrer  does  not  agree  with  a  proposed 
deficiency,  a  statutory  notice  of 
deficiency  (commonly  referred  to  as  the 
90  day  letter)  will  be  issued  by  Appeals 
as  prescribed  in  sections  6212  and  6861 
of  the  Internal  Revenue  Code.  (The 
statutory  notice  is  issued  for 
deficiencies  in  income,  estate,  gift, 
generation-skipping  transfer,  or  certain 
miscellaneous  excise  taxes  (under 
chapter  41,  42,  43, 44,  or  45  of  the 
Internal  Revenue  Code).  Each  Chief, 
Associate  Chief,  or  Team  Chief  of  an 
Appeals  office  is  authorized  to  issue  the 
statutory  notice  of  deficiency.  The 
taxpayer  may  file  a  petition  with  the 
U.S.  Tax  Court  for  a  redetermination  of 
the  deficiency.  The  petition  must  be 
filed  within  90  days  (150  days  if  the 
notice  is  addressed  to  a  person  outside 
of  the  United  States)  after  the  statutory 
notice  of  deficiency  is  mailed  (not 
counting  Saturday,  Sunday,  or  a  legal 
holiday  in  the  District  of  Columbia  as 
the  last  day). 

(2)  Case  not  subject  to  the  deficiency 
procedures.  If  the  unagreed  case  is  not 
subject  to  the  deficiency  procedures,  the 
case  and  its  administrative  file  will  be 
forwarded  to  the  appropriate  Internal 
Revenue  Service  function  with 
instructions  to  take  action  on  the 
unagreed  tax  liability  determined  by 
Appeals. 

(B)  Refund  claimed  by  a  Taxpayer.  If 
a  claim  for  refund  is  disallowed  in  full 
or  in  part  by  Appeals  and  the  taxpayer 
does  not  sign  Form  2297,  Waiver  of 
Statutory  Notification  of  Claim 
Disallowance,  Appeals  will  issue  a 
statutory  notice  of  claim  disallowance. 

(3)  Case  docketed  in  Tax  Court— {i) 
Appeals  jurisdiction — (A)  In  general. 
Except  in  unusual  cases,  a  docketed 
case  is  referred  by  Counsel  to  Appeals 
to  reach  a  settlement  with  the  taxpayer 
(even  if  Appeals  issued  the  statutory 
notice  of  deficiency).  If  Appeals  has  the 
case  imder  consideration  at  the  time  it 
is  docketed,  then  it  retains  the  case.  See 
Rev.  Proc  87-24, 1987-1  CB.  720. 

(B)  Period  of  jurisdiction — (1) 
Deficiency  of  more  than  $10,000. 
Appeals  has  exclusive  jurisdiction  of  a 
docketed  case  involving  a  deficiency  of 
more  than  $10,000  pea  period  (including 
taxes  and  penalties)  as  long  as  Appeals 
believes  there  is  a  reasonable  likelihood 
of  settlement,  or  until  the  case  appears 
on  a  trial  calendar.  Counsel  may  extend 
the  period  of  Appeals  consideration  of 
the  case  when  it  appears  on  the  trial 
calradar. 


[2)  Deficiency  of  $10,000  or  less.  In 
general.  Appeals  has  exclusive 
jurisdiction  of  a  docketed  case  involving 
a  deficiency  of  $10,000  or  less  per 
period  (including  tax  and  penalties)  for 
a  period  of  six  months,  except  that 
jurisdiction  ends  one  morth  before  the 
trial  calendar  call.  In  a  Small  Tax  Case 
(S  case).  Appeals'  jurisdiction  ends  15 
days  before  the  trial  calendar  call. 
Appeals  and  Counsel  may  agree  to 
extend  the  period  of  consideration.  A 
case  is  designated  as  an  S  case  by  the 
Court  upon  request  of  the  petitioner  and 
includes  the  letter  S  as  part  of  the 
docket  nimiber.  An  S  case  is  given 
expeditious  consideration. 

(C)  Exclusive  jurisdiction.  In  general. 
Appeals  has  sole  settlement  authority 
over  docketed  cases  referred  to,  or 
retained  by.  Appeals  pursuant  to  these 
procedures  until  the  case  is  returned  to 
Counsel.  However,  a  case  or  an  issue  in 
a  case  may  be  reserved  by  Counsel. 
Upon  request,  Appt^als  will  return  a 
case  to  Counsel  to  aJow  adequate  trial 
preparation.  Whenever  a  docketed  case 
is  returned  to  Counsel,  sole  authority  to 
try  or  to  settle  the  case  will  revert  to 
Counsel,  unless  Counsel  and  Appeals 
agree  that  settlement  authority  over 
some  or  all  of  the  issues  will  be  retained 
by  Appeals.  Thus,  in  some  situations 
Counsel  will  prepare  a  case  for  trial 
while  Appeals  simultaneously 
negotiates  for  a  settlement. 

(D)  Transfer  of  jurisdiction  to  and 
from  Counsel.  By  agreement  between 
Counsel  and  Appea  s,  any  docketed  case 
(or  portions  thereof)  may  be  transferred 
from  Coimsel  to  App>eals  or  from 
Appeals  to  Counsel,  notwithstanding 
the  fact  that  the  case  was  previously 
considered  by  the  receiwng  function. 
This  authority  is  to  be  utilized  to 
promote  more  efficient  disposition  of 
the  case. 

(E)  Assisting  Counsel.  For  cases  or 
issues  over  which  Counsel  has 
jurisdiction.  Appeals  may  assist  Counsel 
with  settlement  negotiations,  with  trial 
preparation,  or  at  trial. 

(F)  Coordination  of  settlements  in 
related  cases.  Unless  both  offices  agree 
that  the  oH^er  is  acctrptable,  no 
settlement  offer  will  be  accepted  by 
Appeals  if  there  is  e  related  case  in 
Counsel.  (Related  cases  may  involve 
diff^erent  tax  years  c  f  the  same  taxpayer 
or  different  taxpayers  engaging  in  a 
similar  transaction.)  Disagreements 
between  Appeals  ard  Counsel  on 
whether  the  offer  should  be  sccepted 
will  be  resolved  by  the  Regional 
Counsel,  with  the  advice  and  assistance 
of  the  Regional  Director  of  Appeals  and 
the  Deputy  Regionel  Counsel  fTax 
Litigation). 


(ii)  Agreed  issues.  If  some  or  all  of  the 
issues  in  a  docketed  case  are  settled  by 
the  taxpayer  and  Appeals,  Appeals 
generally  prepares  a  dociunent 
reflecting  settlement  of  these  issues.  The 
agreement  is  recorded  in  a  decision 
document  or  stipulation  of  settlement. 
This  document  stipulates  to  the  agreed 
deficiency  or  overpayment  (or  to  the 
disposition  of  agreed  issues  if  less  than 
all  issues  are  agreed)  and  is  signed  by 
the  taxpayer.  Appeals  forwards  the 
document,  along  with  any  necessary 
computations,  to  Counsel  who  signs  and 
files  the  document  with  the  Tax  Court. 
If  the  court  signs  the  document,  it  is 
entered  as  a  decision  of  the  court  (or,  if 
the  settlement  resolves  only  some  of  the 
issues  in  the  case,  as  a  part  of  the  record 
of  the  case).  No  settlement  of  a  docketed 
case  is  binding  on  either  the  taxpayer  or 
the  government  until  it  is  entered  as  a 
decision  (or  filed  as  part  of  the  record 
in  the  case). 

(iii)  Unagreed  issues.  To  the  extent 
issues  in  a  docketed  case  remain 
unsettled  after  consideration  and 
conference  in  Appeals,  the  case  will  be 
returned  to  Counsel. 

(0  Transfer  of  a  case  to  another 
Appeals  office— (l)  Non-docketed 
case — (i)  Routine.  An  Appeals  office 
may  transfer  jurisdiction  in  a  non- 
docketed  case  to  an  office  that  is  closer 
to  the  taxpayer's  residence  or  place  of 
business  if  the  taxpayer's  books  and 
records  are  available  there. 

(ii)  Hardship.  An  Appeals  office  may 
transfer  jurisdiction  in  a  non-docketed 
case  to  another  office  to  relieve  the 
taxpayer  of  hardship.  The  request  is 
made  to  the  transferring  office  which 
will  determine  whether  hardship  exists. 
If  hardship  exists,  the  transfer  will  be 
made  if  the  taxpayer's  books  and 
records  are  available  to  the  receiving 
office,  and  if  both  offices  agree  that  the 
transfer  is  not  an  attempt  to  obtain  a 
more  favorable  resolution  of  the 
disputed  issues. 

(lii)  Special  situations.  From  time  to 
time  special  transfer  rules  vtrill  be 
published  in  the  Internal  Revenue 
Manual  for  certain  types  of  cases. 

(iv)  Approval  needed.  Transfers 
within  a  region  for  reasons  other  than 
those  listed  in  paragraphs  (f)(l)(i),  (ii) 
and  (iii)  of  this  section  must  be 
approved  by  both  the  transferring  and 
receiving  Regional  Directors  of  Appeals. 
If  the  directors  caimot  agree,  the 
proposed  transfer  may  be  referred  to  the 
National  Director  of  Appeals  for 
decision. 

(2)  Docketed  case — (i)  In  general.  A 
docketed  case  under  Appeals 
jurisdiction  will  be  transferred  to  the 
Ap{>eals  office  serving  the  locality 
designated  by  the  Tax  Court  for  trial 
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unless  that  locality  is  Washington,  DC 
Docketed  cases  set  for  a  Tax  Court  trial 
should  be  transferred  to  the    ■ 
Washington,  DC,  oHice  only  if  the 
taxpayer  resides  in  the  area  and  the 
books  and  records  are  available  there. 
Otherwise  the  case  should  be 
transferred  to  the  Appeals  office  serving 
the  taxpayer's  residence  or  place  of 
business. 

(ii)  Special  situations.  From  time  to 
time  special  transfer  rules  will  be 
published  in  the  Internal  Revenue 
Manual  for  certain  types  of  docketed 
cases. 

(iii)  Approval  needed.  Transfers 
within  a  region  for  reasons  other  than 
those  listed  in  paragraphs  (f)(2)(i)  and 
(ii)  of  this  section  must  be  approved  by 
both  the  transferring  and  receiving 
Regional  Directors  of  Appeals.  If  the 
directors  caimot  agree,  the  proposed 
transfer  may  be  referred  to  the  National 
Director  of  Appeals  for  decision. 

(iv)  Coordination  with  Counsel.  All 
transfers  of  docketed  cases  must  be 
coordinated  with  Counsel. 

(g)  Limitation  on  the  jurisdiction  and 
function  of  Appeals — (1)  Overpayment 
of  more  than  $1,000,000.  If  Appeals 
determines  that  there  is  an  overpayment 
of  income,  estate,  generation-skipping 
transfer,  gift  or  certain  miscellaneous 
excise  taxes  (under  chapter  41,  42,  43, 
44,  or  45  of  the  Internal  Revenue  Code), 
including  penalties  and  interest,  in 
excess  of  $1,000,000,  such 
determination  will  be  reviewed  by  the 
Joint  Committee  on  Taxation.  See 
§601.108. 


(h)  •  •  •  (1)  Closed  with  mutual 
concessions— ii)  Service  initiated 
opening.  *  *  • 

(ii)  Taxpayer  initiated  opening.  Under 
certain  unusual  circumstances  favorable 
to  the  taxpayer,  such  as  retroactive 
legislation,  a  case  not  docketed  in  the 
Tax  Court  and  closed  by  Ap{>eals  on  the 
basis  of  concessions  made  by  both 
Appeals  and  the  taxpayer  may  be 
reopened  upon  written  application  firom 
the  taxpayer,  and  only  with  the 
approval  of  the  Regional  Director  of 
Appeals.  The  processing  of  an 
application  for  a  tentative  carryback 
adjustment  or  a  claim  for  refund  or 
credit  for  an  overassessment  (for  a  year 
involved  in  the  prior  closing) 
attributable  to  a  claimed  deduction  or 
credit  for  a  canyback  provided  by  law, 
and  not  included  in  a  previous  Appeals 
determination,  does  not  constitute  a 
reopening  requiring  approval.  A 
sabsequent  assessment  of  an  excessive 
tentative  allowance  also  does  not 
constitute  such  a  reopening.  The 
National  Director  of  Appeals  may 


authorize,  in  advance,  the  reopening  of 
similar  classes  of  cases  if  legislative 
enactments  or  compelling 
administrative  reasons  require  such 
advance  approval. 

(2)  Closed  without  mutual 
concessions — (i)  Service  initiated 
opening.  *  *  ' 
(ii)  Taxpayer  initiated  opening.  *  *  * 
(i)  Effective  dates.  In  general,  the  rules 
will  be  effective  on  the  date  of 
publication  of  the  final  rules  in  the 
Federal  Register.  The  rules  in 
§  601.106(b)(4),  which  describe  how  a 
taxpayer  initiates  an  appeal,  will  be 
effective  60  days  after  the  date  of 
publication  of  the  final  rules  in  the 
Federal  Register.  However,  if  the  letter 
(or  other  information  enclosed  with  the 
letter)  ofliering  the  taxpayer  the 
opportunity  to  appeal  refers  to  rules 
predating  the  rules  in  §  601.106(b)(4). 
then  the  taxpayer  may  follow  either  the 
old  rules  or  new  rules. 
Margar«<  Milner  Richardson. 
Commissioner  of  Internal  Revenue. 
|FR  Doc.  93-22685  Filed  9-17-93;  8:45  ami 
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DEPARTMENT  OF  AGRICULTURE 
Forest  Service 
36  CFR  Part  222 

Range  Management;  Grazing  and 
Livestock  Use  and  Grazing  Fees 

AGENCY:  Forest  Service,  USDA. 
ACTION:  Advance  notice  of  proposed 
rulemaking;  extension  of  comment 
period. 

SUMMARY:  On  August  13, 1993,  at  58  FR 
43202,  part  V,  the  Forest  Service 
published  an  advance  notice  of 
proposed  rulemaking  to  be  codified  at 
36  CFR  part  222,  Range  Management; 
Grazing  and  Livestock  Use  and  Grazing 
Fees.  The  Department  of  Agriculture 
gave  notice  of  its  intention  to  revise 
Forest  Service  range  management 
regulations  to  improve  administration  of 
permits,  to  place  greater  emphasis  on 
stewardship  of  the  rangeland  resource, 
to  manage  the  rangeland  resource  using 
an  ecological  approach,  to  change  the 
system  used  to  determine  the  fees  for 
grazing  of  privately  owned  livestock  on 
national  forests  and  grasslands  in  the 
west,  and  to  achieve  greater  consistency 
between  the  grazing  management 
regulations  of  the  Forest  Service  and  the 
Bureau  of  Land  Management.  The 
intended  eH^ect  is  to  provide  for  healthy, 
sustainable  rangeland  ecosystems  on 
National  Forest  System  lands.  The 
public  comment  period  was  to  expire  on 


September  13. 1993.  The  public,  in 
addition  to  the  Western  governors,  has 
asked  for  more  time  to  respond  and 
comment  on  rangeland  reform.  In 
response,  the  Forest  Service  in 
cooperation  with  the  Bureau  of  Land 
Management,  is  extending  the  public 
comment  period  until  October  20, 1993. 
DATES:  Written  comments  must  be 
received  in  writing  and  postmarked  no 
later  than  October  20, 1993. 
ADDRESSES:  Send  written  comments  to 
Director,  Range  Management  Staff 
(2200),  Forest  Service,  USDA,  P.O.  Box 
96090,  Washington.  DC  20090-6090. 
FOR  FURTHER  INFORMATION  CONTACT: 
Jerry  W.  McCormick,  Range 
Management  Staff,  (202)  205-1746. 

Dated:  September  15, 1993. 
Mark  A.  Reimers, 

Acting  Chief. 

IFR  Doc.  93-22956  Filed  9-17-93;  8:45  ara| 
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POSTAL  SERVICE 
39  CFR  Part  265 

Release  of  Information 

AGENCY:  Postal  Service. 
ACTION:  Proposed  rule. 

SUMMARY:  This  proposed  rule  modifies 
current  regulations  for  the  disclosure  of 
a  postal  customer's  address  information 
in  those  situations  when  it  is  needed  for 
service  of  legal  process.  The  format  for 
requesting  such  information,  currently  a 
suggested  format,  will  become 
mandatory.  The  proposed  format  will 
eliminate  the  need  for  requesters  to  use 
two  different  formats — one  for 
requesting  a  boxholder's  street  address 
and  another  for  requesting  a  customer's 
new  address.  Additionally,  the 
proposed  format  incorporates  a  warning 
notice  of  the  criminal  penalties  for 
submitting  false  information;  deletes  the 
requirement  for  a  description  of  the 
nature  of  the  litigation  and  alerts  postal 
personnel  that  the  requested 
information  is  provided  by  the  Postal 
Service  at  no  charge.  Other  changes  are 
being  made  to  clarify  the  intent  of 
current  policy. 

DATES:  Comments  on  the  proposed  rule 
must  be  received  on  or  before  October 
20, 1993. 

ADDRESSES:  Comments  may  be  mailed 
to:  United  States  Postal  Service,  Records 
Office,  475  L'Enfant  Plaza  SW.,  room 
8831.  Washington.  DC  20260-5240. 

Comments  also  may  be  delivered  to 
room  8831  at  the  above  address  between 
8:15  a.m.  and  4:45  p.m..  Monday 
through  Friday.  Comments  received  also 
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may  be  inspected  during  the  above 
hours  in  room  8831. 
FOR  FURTHER  INFORMATION  CONTACT: 
Betty  E.  Sheriff,  Records  Office  (202- 
268-2924). 

SUPPLEMENTARY  INFORMATION:  The  Postal 
Service  proposes  to  require  that 
individuals  use  the  format  shown  at  the 
end  of  this  proposed  rule  when 
submitting  requests  for  either  a 
boxholder's  street  address,  or  a  waiver 
of  the  fee  for  a  customer's  change  of 
address,  when  that  information  is 
needed  for  the  purpose  of  serving  legal 
process.  Current  Postal  Service 
regulations  suggest  use  of  the  format 
referenced  in  §  265.6(d)(6)(ii)  to  request 
the  release  of  boxholder  information 
authorized  by  that  paragraph.  Other 
formats  have  been  permitted  as  long  as 
all  of  the  required  information  was 
provided.  This  has  resulted  in  a 
prohferation  of  formats,  placing  an 
increased  administrative  burden  on  post 
offices,  which  affects  costs  borne  by 
postal  customers.  First,  in  processing 
requests  in  differing  formats,  postal 
personnel  must  spend  extra  time 
verifying  that  the  requests  contain  the 
necessary  information  regarding  the 
htigation  to  determine  whether  the 
request  is  proper  and  complete.  Second, 
the  formats  used  by  some  requesters  ask 
for  information  (such  as  verification  of 
a  customer's  current  mailing  address) 
even  though  they  are  not  entitled  to  that 
information.  Third,  Postal  Service 
regulations  at  §  265.6(d)  (1)  and  (2) 
provide  that  the  fee  for  processing  a 
request  for  change  of  address 
information  (normally  $3.00)  is  waived 
when  the  new  or  temporary  address  is 
needed  for  service  of  legal  process.  In 
some  cases,  however,  post  office 
personnel  may  be  unaware  of  this^ 
waiver  provision  and  refuse  to  process 
these  requests  without  payment. 

A  standardized  format  has  the 
advantages  of  (1)  lessening  the 
administrative  burden  on  post  offices  by 
allowing  quicker  processing  and  retiun, 
(2)  combining  into  one  format  requests 
for  both  boxholder  and  change  of 
address  information,  and  (3)  alerting 
personnel  processing  the  requests  that 
the  information  is  provided  free  of 
charge. 

The  proposed  request  format  will  also 
include  a  warning  statement  that 
notifies  submitters  of  the  criminal 
penalties  for  submitting  false 
information  either  in  order  to  obtain  and 
use  boxholder  information  for  any 
purpose  other  than  the  service  of  legal 
process  or  to  avoid  payment  of  the  fee 
for  change  of  address  information. 

The  Postal  Service  proposes  to 
dispense  with  the  requirement  that 


requesters  provide  a  brief  description  of 
the  nature  of  the  litigation  in  wtdch 
process  will  be  served.  A  niunber  of 
requesters  have  complained  that 
disclosure  of  the  nature  of  the  litigation 
may  in  some  instances  violate  the 
privacy  of  postal  customers.  For 
example,  it  has  been  suggested  that  the 
requirement  to  inform  the  Postal  Service 
that  the  nature  of  the  action  involves 
indebtedness  may  violate  the 
confidentiahty  provisions  of  the  Fair 
Credit  Reporting  Act. 

List  of  Subjects  in  39  CFR  Part  265 

Disclosing  of  information.  Postal 
Service. 

For  the  reasons  set  out  in  this 
document,  the  Postal  Ser/ice  proposes 
to  amend  39  CFR  part  265  as  follows: 

PART  26&-OISCLOSURE  OF 
INFORMATION 

1.  The  authority  citation  for  part  265 
continues  to  read  as  follows: 

Authority:  39  U.S.C.  401;  5  U.S.C  552a. 

2.  Paragraph  (d)(5)  introductory  text 
of  §  265.6  is  revised  to  read  as  follows: 

f  265.6    Availability  of  record*. 

(d)*  •  • 

(5)  Post  office  boxholder  information. 
There  is  no  charge  for  processing 
requests  for  information  from  Form 
1093,  AppUcation  for  Post  Office  Box  or 
Caller  Service.  Information  from  Form 
1093  will  be  provided  only  as  follows: 

3.  The  last  sentence  of  paragraph 
(d)(5)(i)  of  §  265.6  is  revised  to  read  as 
follows: 

S  265.6    Availability  of  records. 

(d)-  •  •  j 

(5)«  •  •  ' 

(i)  •  •  •  When  the  postmaster  is 
imable  to  determine  whether  a  business 
use  is  involved,  the  request  must  be 
referred  to  the  Chief  Field  Counsel  for 
advice. 


4.  Section  265.6fd)(6)  introductory 
text  is  revised  to  read  as  follows: 

S  265.6    Availability  of  rwords. 

(d)*  *  • 

(6)  Exceptions.  When  specifically 
referred  to  elsewhere  in  the  regulations 
in  this  part,  the  following  exemptions 
defined  the  additional  circiunstances  in 
which  particular  information  will  be 
disclosed  or  fees  waived: 


5.  Section  265.6(d)(6)(ii)  and  the 
undesignated  paragraph  and  NOTE 


following  it  are  revised  to  read  as 
follows: 

1265.6    Availability  of  records. 

(d)'  •  • 

(6)«  •  • 

(ii)  To  a  person  empowered  by  law  to 
serve  legal  process,  or  the  attorney  for 
a  party  in  whose  behalf  service  will  be 
made,  or  a  party  who  is  acting  pro  se, 
upon  receipt  of  written  information  in 
the  standard  format  appearing  at  the  end 
of  this  section  that  specifically  includes 
all  of  the  following: 

(A)  A  certification  that  the  name  or 
address  is  needed  and  will  be  used 
solely  for  service  of  legal  process  in 
connection  with  actual  or  prospective 
htigation; 

(B)  A  warning,  which  follows 
verbatim  the  warning  appearing  in  the 
standard  format  at  the  end  of  this 
section,  to  notify  the  requester  of  the 
criminal  penalties  for  the  submission  of 
false  information  in  order  to  obtain 
address  information; 

(C)  A  citation  to  the  statute  or 
regulation  which  empowers  the 
requester  to  serve  process,  if  the 
requester  is  other  dian  the  attorney  for 
a  party  in  whose  behalf  service  will  be 
made,  or  a  party  who  is  acting  pro  se — 
except  a  corporation  acting  pro  se  must 
cite  a  statute; 

(D)  The  names  of  all  known  parties  to 
the  Htigation; 

(E)  The  court  in  which  the  case  has 
been  or  will  be  commenced; 

(F)  The  docket  or  other  identifying 
number,  if  one  has  been  issued;  and 

(G)  The  capacity  in  which  the 
individual  is  to  be  served,  e.g., 
defendant  or  witness.  By  submitting 
such  information,  the  requester  certifies 
that  it  is  true. 

The  Postal  Service  requires  use  of  the 
standard  format  appeanng  at  the  end  of 
this  section  when  requesting  address 
information  for  the  service  of  process 
imder  paragraph  (D)(6)(ii)  of  this 
section.  The  request  must  contain  all  of 
the  required  information,  including  the 
warning  notice.  If  the  request  lacks  any 
of  the  required  information  or  a  proper 
signature,  the  postmaster  will  retiun  it 
to  the  requester  specifying  the 
deficiency. 

Note:  The  term  pro  se  means  that  a  party 
is  not  represented  by  an  attorney,  but  is 
representing  himself. 

6.  The  Required  Format  appearing  at 
the  end  of  §  265.6  is  revised  to  read  as 
follows: 

f  265.6    Availd>illty  of  rM»rds. 

(g)*  •  • 
aauNO  COM  ma-ta-H 


48810         Federal  Register  /  Vol.  58,  No.  180  /  Monday,  September  20,  1993  /  Proposed  Rules 
(Proposed  Format   Referenced  at   §   265.6(d)  (6)  (ii)) 

(LETTERHEAD) 


Postmaster 


Date 


City,  State,  ZIP  Code 


Request  for  Change  of  Address  or  Boxholder 
Information  Needed  for  Service  of  Legal  Process 

Please  furnish  the  new  address  or  the  name  and  street  address  (if  a  boxholder)  for  the 
following: 


Name : 


Address : ; 

NOTE.   The  name  tnd  last  luiown  address  are  required  for  change  of  addreu  information.  The  luiine,  if  blown,  and  pott  office  box  address  arc  required 
for  boxholder  inforniation. 

The  following  information  is  provided  in  accordance  with  39  CFR  265.6(d)  (6)  (ii) .   There 
is  no  fee  for  providing  boxholder  information.   The  fee  for  providing  chamge  of  address 
information  is  waived  in  accordance  with  39  CFR  265.6(d)(1)  and  (2)  and  corresponding 
Administrative  Support  Manual  352.44a  and  b. 

1.   Capacity  of  requester  (e.g.,  process  server,  attorney,  party  representing 

himself)  : ^___ 

2.-  Statute  or  regulation  that  empowers  me  to  serve  process  (not  required  when 
requester  is  an  attorney  or  a  party  acting  pro  se  -  except  a  corporation  acting  pro  se 
must  cite  statute) :_ 


3.   The  names  of  all  known  parties  to  the  litigation:. 


The  court  in  which  the  case  has  been  or  will  be  heard: 


5.   The  docket  or  other  identifying  number  if  one  has  been  issued: 


6.  The  capacity  in  which  thi«  individual  is  to  be  served  (e.g.  defendant  or 
witness) : 


WARNING 

The  wbmutioa  of  faJM  informatioa  either  (I)  to  obuin  and  uae  boxholder  information  for  any  purpose  other  than  the  service  of  legal  proceas  in  connection 
with  actual  or  prospective  litigation  or  (2)  to  avotd  paymeol  of  the  fee  for  change  of  address  information  could  result  in  criminal  penalttea  indudii^  •  fine  of 
up  to  $10,000  or  impriaonmeM  of  no(  more  than  S  year*,  or  both  (Tide  11  U.S.C.  Section  1001). 

I  certify  that  the  above  information  is  true  and  that  the  address  information  is  needed 
and  will  be  used  solely  for  service  of  legal  process  in  connection  with  actual  or 
prospective  litigation. 


Signature 
Printed  Name 


Address 

City,  State,  ZIP  Cpae 


POR  POST  OPFICI  nSI  OKLY 


No  change  of  address  order  on  file. 
Not  known  at  address  given. 
Moved,  left  no  forwarding  address. 
No  such  address. 


NEW  ADDRESS  or  BOXHOLDER' S 
NAME  and  STREET  ADDRESS 


POSTMARK 


MLUNQ  COM  mO-IKC 
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Stanley  F.  Mirw. 

Chief  Counsel,  Legislative. 

(PR  Doc.  93-22852  Filed  9-17-93: 8:45  am] 

BIUJNO  CODE  7710-1»-M 


ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Part  52 

[MI15-01-S753:  AMS-FRL-4730-6] 

Approval  and  Promulgation  of 
implementation  Plan;  Michigan 

AGENCY:  United  States  Environmental 

Protection  Agency  (EPA). 

ACTION:  Notice  of  proposed  rulemaking. 

smiMARY:  This  action  proposes  to 
conditionally  approve  a  revision  to  the 
Michigan  State  Implementation  Plan 
(SIP)  for  the  attainment  of  National 
Ambient  Air  Quality  Standards  for 
ozone.  This  revision  provides  for  the 
adoption  and  implementation  of  a 
vehicle  inspection/maintenance  (I/M) 
program  meeting  all  requirements  of 
EPA  regulations,  pubUshed  in  the 
Federal  Register  on  November  5, 1992, 
concerning  vehicle  I/M  programs  (I/M 
Regulation).  EPA  is  conditionally 
approving  this  SIP  revision  pursuant  to 
section  110(k)(4)  of  the  Clean  Air  Act. 
The  proposed  conditional  approval  is 
based  on  a  November  16, 1992,  SIP 
submittal  which  contained  a 
commitment  by  the  Governor's  designee 
to  the  timely  adoption  and 
implementation  of  an  I/M  program 
meeting  all  the  requirements  of  the  I/M 
regulation,  a  schedule  for 
implementation  of  the  required 
program,  and  evidence  of  a  hearing  on 
the  commitment.  A  full  SIP  revision 
including  legal  authority  to  implement 
the  program  is  required  by  November 
15, 1993.  This  action  also  proposes  in 
the  alternative  certain  actions  EPA  will 
take  if  a  full  SIP  revision  is  not 
submitted  by  November  15, 1993. 
DATES:  Oimments  on  this  proposed 
action  must  be  received  in  writing  by 
October  20, 1993.  Public  comments  on 
this  document  are  requested  and  will  be 
considered  before  taking  final  action  on 
this  SIP  revision. 
ADDRESSES:  Comments  on  this 
rulemaking  should  be  addressed  to: 
Carlton  T.  Nash,  Chief,  Regulation 
Development  Section,  Air  Toxics  and 
Radiation  Branch  (AT-18J),  United 
States  Environmental  Protection 
Agency,  Region  5,  77  West  Jackson 
Boulevard,  Chicago.  Illinois  60604. 
Copies  of  the  requested  SIP  revision, 
teamical  support  documents  and  public 
comments  received  are  available  at  the 


following  address:  United  States 
Environmental  Protection  Agency. 
Region  5,  Air  and  Radiation  Division, 
Air  Toxics  and  Rad:ation  Branch.  77 
West  Jackson  Boulevard,  Chicago. 
Illinois  60604. 

FOn  FURT>CR  INFORMATION  CONTACT:  Brad 
J.  Beeson,  Enviroim^ental  Engineer, 
Regulation  Development  Section,  Air 
Toxics  and  Radiation  Branch  (AT-18J), 
United  States  Environmental  Protection 
Agency,  Region  5,  77  West  Jackson 
Boulevard,  Chicago,  Illinois  60604, 
(312) 353-4779. 

Anyone  wishing  to  come  to  Region  5 
offices  should  first  contact  Brad  J. 
Beeson. 

SUPPLEMENTARY  INFORMATION: 

I.  Qean  Air  Act  Requirements 

The  Clean  Air  Act  as  amended  in 
1990  (CAA  or  Act)  requires  States  to 
make  changes  to  improve  existing  I/M 
programs  or  implement  new  ones. 
Section  182(a)(2)(B)  required  any 
marginal  or  worse  ozone  nonattainment 
area  with  an  existing  I/M  program  that 
was  part  of  a  SIP,  or  any  area  that  was 
required  previously  by  the  Act  to  have 
an  I/M  program,  to  immediately  submit 
a  SIP  revision  to  bring  the  program  up 
to  the  level  required  in  past  EPA 
guidance  or  to  what  had  been 
committed  to  previously  in  the  SIP, 
whichever  was  more  stringent.  All 
carbon  monoxide  nonattainment  areas 
were  also  subject  tc  this  requirement  to 
improve  existing  or  previously  required 
programs  to  this  level.  In  addition,  all 
ozone  nonattainme  it  areas  classified  as 
moderate  or  worse  must  implement  a 
basic  I/M  program,  regardless  of 
previous  requirements. 

In  addition.  Congress  directed  EPA  in 
section  182(a)(2)(B;  to  pubhsh  updated 
guidance  for  state  I/M  programs,  taking 
into  consideration  findings  of  the 
Administrator's  audits  and 
investigations  of  thase  programs.  The 
States  were  to  incorporate  this  guidance 
into  the  SIP  for  all  areas  required  by  the 
Act  to  have  an  I/M  urogram. 

Pursuant  to  these  requirements  the 
State  of  Michigan  is  required  to  submit 
a  SIP  submittal  that  includes  a 
commitment  to  the  timely  adoption  and 
implementation  of  a  basic  I/M  program 
in  the  Detroit,  Aim  Aibcr,  Port  Huron, 
Grand  Rapids,  Holland-Zeeland,  and 
Muskegon  nonattainment  areas.  The 
submittal  must  also  include  a 
commitment  to  make  the  necessary 
corrections  to  the  existing  Detroit  I/M 
program. 

n.  I/M  Regulation  Requirements 

On  November  5. 1992.  (57  FR  52950) 
EPA  piiblished  a  final  ragulation 


establishing  the  I/M  requirements, 
pursuant  to  section  182  of  the  CAA.  The 
I/M  regulation  requires  each  State  that 
must  implement  an  1/M  program  to 
submit  to  EPA  by  November  15, 1992, 
a  SIP  revision  including  three  elements: 
a  commitment  bom  the  Governor  or  his/ 
her  designee  to  the  timely  adoption  and 
implementation  of  an  I/M  program 
meeting  all  the  requirements  of  the  I/M 
regulation,  a  schedule  of 
implementation,  and  evidence  that  a 
public  hearing  was  held  on  the 
commitment. 

m.  State  Submittals 

The  State  of  Michigan  submitted  a 
committal  SIP  on  November  16, 1992.  A 

Eublic  hearing  on  this  submittal  was 
eld  by  the  State  on  November  10, 1992, 
in  Lansing,  Michigan.  The  submittal 
includes  a  commitment  to  the  timely 
adoption  and  implementation  of  an  1/M 
program  in  the  Etetroit,  Ann  Arbor,  Fort 
Huron,  Grand  Rapids,  Holland-Zeeland. 
and  Muskegon  nonattaiimient  areas 
meeting  all  the  requirements  for  basic  1/ 
M  as  contained  in  the  I/M  regulation 
and  the  Act,  and  a  schedule  of 
implementation. 

The  submittal  also  includes  a 
commitment  to  make  the  necessary 
corrections  to  the  existing  Detroit  I/M 
program.  A  more  detailed  analysis  of  the 
State's  submittal  is  contained  in  the 
EPA's.technical  support  document 
dated  Jime  10, 1993,  which  is  available 
from  the  Region  5  office  hsted  in  the 
"ADDRESSES"  section. 

IV.  Basis  for  Conditional  Approval 

EPA  believes  conditional  approvals 
are  appropriate  in  this  case  because  the 
State  could  not  be  expected  to  begin 
developing  an  I/M  program  meeting  the 
requirements  of  the  Act  and  the  I/M 
regulation  until  the  I/M  regulation  was 
adopted  as  a  final  rule,  which  occurred 
on  November  5, 1992.  EPA  believes  that 
States  can  adopt  revised  l/M  program 
plans  within  one  year  of  EPA's  final 
rule.  As  a  condition  of  EPA's  proposed 
approval,  the  I/M  regulation  requires 
that,  by  November  15, 1993,  a  complete 
SIP  revision  be  submitted  which 
contains  all  of  the  elements  in  the 
implementation  schedule,  including 
auuiorizing  legislation  and 
implementing  regulations.  The 
proposed  conditional  approval  in  this 
action  should  not  be  interpreted  as  an 
approval  of  the  program  design  featiires. 
In  order  to  be  considered  complete  and 
fiilly  approvable,  the  1993  submittal 
must  include  an  analysis  of  the  program 
using  the  most  ciurent  EPA  mobile 
source  «»mi««inn  model  demonstrating 
that  the  program  meets  the  appUcable 
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performance  staodard,  among  other 
features. 

V.  Statement  of  Approrability 

Under  the  authority  of  the  Governor, 
the  Michigan  Department  of  Natural 
Resources  submitted  a  SIP  revision  to 
satisfy  the  requirements  of  the  I/M 
regulation  to  the  EPA  on  November  16. 

1992.  The  Agency  has  reviewed  this 
submittal  and  proposes  to  conditionally 
approve  it  under  section  110(k)(4).  on 
the  condition  that  the  I/M  program  is 
adopted  and  implemented  according  to 
the  commitments  and  schedule 
contained  in  the  SIP  submittal.  The 
submittal  specifies  that  Michigan  has 
committed  to  adopt  the  necessary  I/M 
regulations  to  meet  the  requirement  of 
EPA's  I/M  rule  and  to  submit  a  final  SIP 
to  EPA  by  November  15. 1993. 

If  the  State  fails  to  submit  the  required 
regulations  and  legislative  authority  for 
the  full  SIP  submittal  which  is  due  on 
November  15. 1993,  EPA  proposes  in 
the  alternative  to  disapprove  the 
commitment  as  failing  to  comply  with 
section  110(k)(4).  If  the  State  fails  to 
adopt  legislative  authority  or  meet  other 
applicable  milestones  in  the 
commitment  SIP  schedule  prior  to 
EPA's  final  action  on  this  proposal,  EPA 
may  disapprove  the  commitment  as 
failing  to  comply  with  section  110(k)(4). 
This  is  because  EPA  believes  that  ^e 
State  may  not  be  able  to  meet  the 
November  15. 1993  submission  date  if  it 
fails  to  meet  the  milestones  included  in 
the  schedule. 

If  EPA  takes  final  conditional 
approval  on  the  commitment,  the  State 
must  meet  its  commitment  to  adopt  and 
submit  legal  authority  by  November  15, 

1993.  Once  EPA  has  conditionally 
approved  this  committal,  if  the  State 
fails  to  adopt  or  submit  the  enabling 
authority  and  required  rules  to  EPA  by 
November  15. 1993.  final  approval  will 
become  a  disapproval  upon  EPA 
notification  of  the  State  by  letter.  At  that 
time,  this  commitment  will  no  longer  be 
a  part  of  the  approved  nonattainment 
area  SIPs.  EPA  subsequently  will 
publish  a  notice  to  this  effect  in  the 
notice  section  of  the  Federal  Register 
indicating  that  the  commitment  has 
been  disapproved  and  removed  from  the 
SIP.  If  the  State  adopts  and  submits  the 
required  legislation  and  rules  to  EPA 
within  the  applicable  time  frame,  the 
conditionally  approved  commitment 
will  remain  part  of  the  SIP  until  EPA 
takes  final  action  approving  or 
disapproving  the  new  submittal.  If  EPA 
approves  the  subsequent  submittal, 
those  newly  approved  rules  will  become 
a  part  of  the  SIP. 

If.  after  considering  comments  on  the 
proposal,  EPA  issues  a  final  disapproval 


or  if  the  conditional  approval  is 
converted  to  a  disapproval,  the 
sanctions  clock  under  section  179(a) 
will  begin.  This  clock  will  begin  at  the 
time  EPA  issues  the  final  disapproval  or 
at  the  time  EPA  notifies  the  State  by 
letter  that  a  conditional  approval  has 
been  converted  to  a  disapproval.  If  the 
State  does  not  submit  and  EPA  does  not 
approve  the  rule  on  which  the 
disapproval  was  based  within  18 
months  of  the  disapproval,  EPA  must 
impose  one  of  the  sanctions  under 
section  179(b) — highway  funding 
restrictions  or  the  offset  sanction.  In 
addition,  the  final  disapproval  starts  the 
24  month  clock  for  the  imposition  of 
section  110(c)  Federal  Implementation 
Plan.  Finally,  under  section  llO(m)  EPA 
has  discretionary  authority  to  impose 
sanctions  at  any  time  after  a  final 
disapproval. 

Procedural  Background 

This  action  has  been  classified  as  a 
Table  2  action  by  the  Regional 
Administrator  under  the  procedures 
published  in  the  Federal  Register  on 
January  19,  1989  (54  FR  2214-2225).  On 
January  6, 1989,  the  Office  of 
Management  and  Budget  (0MB)  waived 
Table  2  and  3  SIP  revisions  (54  FR  2222) 
from  the  requirement  of  section  3  of 
Executive  Order  12291  for  a  period  of  2 
years.  EPA  has  submitted  a  request  for 
a  permanent  waiver  for  Table  2  and 
Table  3  SIP  revisions.  0MB  has  agreed 
to  continue  the  temporary  waiver  until 
such  time  as  it  rules  on  EPA's  request. 

Regulatory  Process 

Under  the  Regulatory  Flexibility  Actj 
5  U.S.C.  600  et.  seq,.  EPA  must  prepare 
a  regulatory  flexibility  analysis 
assessing  the  impact  of  any  proposed  or 
final  rule  on  small  entities.  5  U.S.C.  603 
and  604.  Alternatively.  EPA  may  certify 
that  the  rule  will  not  have  a  significant 
impact  on  a  substantial  number  of  small 
entities.  Small  entities  include  small 
businesses,  small  not-for-profit 
enterprises,  and  government  entities 
with  jurisdiction  over  populations  of 
less  than  50,000. 

Conditional  approvals  i}hder  sections 
110  and  301.  subchapter  I,  part  D  of  the 
CAA  do  not  create  any  new 
requirements,  but  simply  approve 
requirements  that  the  State  is  already 
imposing.  Therefore,  because  the 
Federal  SIP  approval  does  not  impose 
any  new  requirements,  EPA  certifies 
that  it  is  does  not  have  a  significant 
impact  on  any  small  entities  affected. 
Moreover,  due  to  the  natxire  of  the 
Federal-State  relationship  under  the 
CAA,  preparation  of  a  raeulatory 
flexibility  analysis  would  constitute 
Federal  inquiry  into  the  economic 


reasonableness  of  State  action.  The  CAA 
forbids  EPA  to  base  its  actions 
concerning  SIPs  on  such  grounds.  See 
Union  Electric  Co.  v.  U.S.E.P.A.,  427 
U.S.  246.  25&-66  (1976);  42  U.S.C. 
7410(a)(2). 

If  EPA  issues  a  final  disapproval  or 
the  conditional  approval  is  converted  to 
disapproval  under  section  llO(k)  of  the 
CAA  based  upon  the  State's  feilure  to 
meet  the  commitment,  it  will  not  affect 
any  existing  State  requirements 
applicable  to  small  entities.  Federal 
disapproval  of  the  State  submittal  does 
not  affect  its  State-enforceability. 
Moreover,  EPA's  disapproval  of  the 
submittal  does  not  impose  a  new 
Federal  requirement.  Therefore.  EPA 
certifies  that  this  disapproval  action 
does  not  have  a  significant  impact  on  a 
substantial  number  of  small  entities 
because  it  does  not  remove  existing 
State  requirements  nor  does  it  substitute 
a  new  Federal  requirement. 

List  of  Subjects  in  40  CFR  Part  52 

Air  pollution  control.  Carbon 
monoxide.  Environmental  protection. 
Nitrogen  oxide.  Ozone,  Particulate 
matter,  Volatile  organic  compounds. 

Authority:  42  U.S.C  7401-7671q. 

Dated:  September  3, 1993. 
David  A.  Ullrich. 
Acting  Regional  Administrator. 
(PR  Doc.  93-22913  Filed  9-17-03;  8:45  am) 
BIUJMO  CODE  6S60-80-P 


40  CFR  Part  52 
[WI30-01-5745;  AMS-RL-4730-7] 

Approval  and  Promulgation  of 
Implemantatlon  Plan;  Wlaconain 

AGENCY:  United  States  Environmental 
Protection  Agency. 

ACTION:  Notice  of  proposed  rulemaking. 

SUMMARY:  This  action  proposes  to 
conditionally  approve  a  revision  to  the 
Wisconsin  State  Implementation  Plan 
(SIP)  for  the  attainment  of  National 
Ambient  Air  Quality  Standards  for 
ozone.  This  revision  provides  for  the 
adoption  and  implementation  of  a 
vehicle  inspection/maintenance  (I/M) 
program  meeting  all  the  requirements  of 
the  United  States  Environmental 
Protection  Agency  (U.S.  EPA) 
regulations,  published  in  the  Federal 
Register  on  November  5, 1992, 
concerning  vehicle  I/M  programs.  The 
U.S.  EPA  is  conditionally  approring  this 
SIP  revision  pursuant  to  section 
110(k)(4)  of  the  Qean  Air  Act  The 
proposed  conditional  approval  is  based 
on  a  November  18. 1092.  SIP  Mibraittal. 
amended  on  January  19. 1993,  which 
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contained  a  commitment  by  the 

Governor's  designee  to  the  timely 

adoption  and  implementation  of  an  1/M 

program  meeting  all  the  requirements  of 

U.S.  EPA's  I/M  regulations,  a  schedule 

for  implementation  of  the  required 

program,  and  evidence  of  a  hearing  on 

the  commitment.  A  full  SIP  revision 

including  legal  authority  to  implement 

the  program,  is  required  by  November 

15, 1993.  This  action  also  proposes  in 

the  alternative  certain  actions  U.S.  EPA 

will  take  if  a  full  SIP  revision  is  not 

submitted  by  November  15, 1993. 
DATES:  Comments  on  this  proposed 

action  must  be  received  in  writing  by 
October  20, 1993.  Public  comments  on 
this  document  are  requested  and  will  be 
considered  before  taking  &nal  action  on 
this  SIP  revision. 
ADDRESSES:  Comments  on  this 
rulemaking  should  be  addressed  to: 
Carlton  T.  Nash,  Chief,  Regulation 
Development  Section,  Air  Toxics  and 
Radiation  Branch  (AT-18J),  United 
States  Environmental  Protection 
Agency,  Region  5,  77  West  Jackson 
Boulevard,  Chicago,  Illinois  60604. 
Copies  of  the  requested  SIP  revision, 
technical  support  documents  and  public 
comments  received  are  available  at  the 
following  address:  United  States 
Environmental  Protection  Agency, 
Region  5,  Air  and  Radiation  Division, 
Air  Toxics  and  Radiation  Branch,  17 
West  Jackson  Boulevard,  Chicago, 
Illinois  60604. 

FOR  FURTHER  INFORMATION  CONTACT:  John 
M.  Mooney,  Environmental  Protection 
Specialist,  Regulation  Development 
Section,  Air  Toxics  and  Radiation 
Branch  (AT-18J),  United  States 
Environmental  Protection  Agency, 
Region  5,  77  West  Jackson  Boulevard, 
Chicago,  IlUnois  60604,  (312)  886-6043. 
Anyone  wishing  to  come  to  Region  5 
offices  should  contact  John  M.  Mooney 
first. 

SUPPLEMENTARY  MFORMATION: 

I.  Qean  Air  Act  Requirements 

The  Clean  Air  Act  as  amended  in 
1990  (CAA  or  Act)  requires  States  to 
make  changes  to  improve  existing  I/M 
programs  or  implement  new  ones. 
Section  182(a)(2)(B)  requires  States  to 
submit  SIP  revisions  for  any  ozone 
nonattainment  area  which  has  been 
classified  as  marginal,  pursuant  to 
section  181(a)  of  the  CAA  writh  an 
existing  L'M  program  that  was  part  of  a 
SIP,  or  any  area  that  was  required 
previously  by  the  Act  to  have  an  I/M 
program,  to  immediately  submit  a  SIP 
revision  to  bring  the  program  up  to  the 
level  required  in  past  U.S.  EPA 
guidance  or  to  what  had  been 
committed  to  previously  in  the  SIP, 


whichever  was  more  stringent.  All 
carbon  monoxide  nonattainment  areas 
were  also  subject  to  this  requirement  to 
improve  existing  or  previously  required 
programs  to  this  level.  In  addition,  all 
ozone  nonattainment  areas  classified  as 
moderate  or  worse  must  implement  a 
basic  I/M  program,  regardless  of 
previous  requirements. 

In  addition.  Congress  directed  U.S. 
EPA  in  section  ie2(a)(2)(B)  to  publish 
updated  guidance  for  state  1/M 
programs,  taking  :nto  consideration 
findings  of  the  Administrator's  audits 
and  investigations  of  these  programs. 
The  States  were  to  incorporate  this 
guidance  into  the  SIP  for  all  areas 
required  by  the  Act  to  have  an  I/M 
program. 

Pursuant  to  these  requirements  the 
State  of  Wisconsin  is  required  to  submit 
a  SIP  submittal  that  includes  a 
commitment  to  the  timely  adoption  and 
implementation  cf  an  enhanced  I/M 
program  in  the  Milwaukee,  Kenosha, 
and  Racine  nonattainment  areas  and  a 
commitment  to  the  timely  adoption  and 
implementation  of  a  basic  I/M  program 
in  the  Sheboygan  nonattainment  area. 

n.  I/M  Regulation  Requirements 

On  November  5, 1992,  (57  FR  52950) 
the  U.S.  EPA  published  a  final 
regulation  establishing  the  I/M 
requirements,  pu~suart  to  section  182  of 
the  CAA.  The  reg\ilation  requires  each 
State  that  must  implement  an  I/M 
program  to  submit  to  U.S.  EPA  by 
November  15, 1992,  a  SIP  revision 
including  three  elements:  a  commitment 
fit)m  the  Governor  or  his/her  designee  to 
the  timely  adoption  and  implementation 
of  an  I/M  program  meeting  all  the 
requirements  of  the  1/M  regulation,  a 
schedule  of  implementation,  and 
evidence  that  a  public  bearing  was  held 
on  the  conmiitment. 

m.  State  Submittals  I 

The  State  of  Wisconsin  submitted  a 
committal  SIP  oe  November  18, 1992.  A 
public  hearing  on  this  submittal  was 
held  by  the  State  on  January  12  and  13, 
1993,  in  Madison,  Wisconsin.  The 
submittal  includes  a  commitment  to  the 
adoption  and  implementation  of  an  I/M 
program  in  the  Milwaukee,  Kenosha, 
Racine,  and  Sheboygan  nonattainment 
areas  meeting  all  the  requirements  for  1/ 
M,  as  contained  in  the  I/M  regulation 
and  the  Act,  and  a  schedule  of 
implementation.  A  more  detailed 
analysis  of  the  State's  submittal  is 
contained  in  the  U.S.  EPA's  technical 
support  doomient  dated  June  14, 1993, 
which  is  available  from  the  Region  5 
office  listed  above. 


IV.  Basis  for  Conditional  Approval 

The  U.S.  EPA  beUeves  conditional 
approval  is  appropriate  in  this  case 
because  the  State  could  not  be  expected 
to  begin  developing  an  I/M  program 
meeting  the  requirements  of  the  Act  and 
the  I/M  regulation  until  the  I/M 
regulation  was  adopted  as  a  final  rule, 
which  occurred  on  November  5, 1992. 
The  U.S.  EPA  beUeves  that  States  can 
adopt  revised  I/M  program  plans  writhin 
1  year  of  the  U.S.  EPA's  final  rule.  As 
a  condition  of  the  U.S.  EPA's  proposed 
approval,  the  I/M  regulation  requires 
that,  by  November  15, 1993,  a  complete 
SIP  revision  be  submitted  which 
contains  all  of  the  elements  in  the 
implementation  schedule,  including 
auUiorizing  legislation  and 
ifnplementing  regulations.  The 
proposed  conditional  approval  in  this 
action  should  not  be  interpreted  as  an 
approval  of  the  program  design  features. 
In  order  to  be  considered  complete  and 
fully  approvable,  the  1993  submittal 
must  include  an  analysis  of  the  program 
using  the  most  cxirrent  U.S.  EPA  mobile 
source  emission  model  demonstrating 
that  the  program  meets  the  appUcable 
performance  standard,  among  other 
features. 

V.  Statement  of  Approvability 

Under  the  authority  of  the  Governor, 
the  Wisconsin  Department  of  Natural 
Resources  submitted  a  SIP  revision  to 
satisfy  the  requirements  of  the  I/M 
regulation  to  the  U.S.  EPA  on  November 

18. 1992.  This  submittal  was  amended 
by  the  State  on  January  19,  1993.  The 
Agency  has  reviewed  this  submittal  and 
is  proposing  to  approve  it  pursuant  to 
section  110(k)(4)  of  the  CAA.  on  the 
condition  that  the  I/M  program  is 
adopted  and  implemented  according  to 
the  commitments  and  schedule 
contained  in  the  SIP  submittal.  The 
submittal  specifies  that  Wisconsin  has 
committed  to  adopt  the  necessary  1/M 
regulation  to  meet  the  requirements  of 
the  U.S.  EPA's  I/M  rule  and  to  submit 

a  final  SIP  to  the  U.S.  EPA  by  November 

15. 1993. 

If  the  State  fails  to  submit  the  required 
regulations  and  legislative  authority  for 
the  full  SIP  submittal  which  is  due  on 
November  15.  1993.  the  US.  EPA 
proposes  in  the  alternative  to 
disapprove  the  commitment  as  failing  to 
comply  with  section  110(k)(4).  If  the 
State  foils  to  adopt  legislative  authority 
or  meet  other  applicable  milestones  in 
the  commitment  SIP  schedule  prior  to 
the  U.S.  EPA's  final  action  on  this 
proposal,  the  U.S.  EPA  may  disapprove 
the  commitment  as  faiUng  to  comply 
with  section  110(k)(4).  This  is  because 
U.S.  EPA  believes  that  the  State  may  not 
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be  able  to  meet  the  November  IS,  1993. 
submission  date  if  it  foils  to  meet  the 
milestones  included  in  the  schedule. 

If  the  U.S.  EPA  takes  final  conditional 
approval  on  the  commitment,  the  State 
must  meet  its  commitment  to  adopt  and 
submit  legal  authority  by  Novembar  15, 
1993.  Once  the  U.S.  EPA  has 
conditionally  approved  this  committal, 
if  the  State  fails  to  adopt  or  submit  the 
enabling  authority  and  required  rules  to 
the  U.S.  EPA  by  November  15. 1993. 
final  approval  will  become  a 
disapproval  upon  U.S.  EPA  notification 
of  the  State  by  letter.  At  that  time,  this 
commitment  will  no  longer  be  a  part  of 
the  approved  nonattainment  area  SIPs. 
The  U.S.  EPA  subsequently  will  publish 
a  notice  to  this  effect  in  the  notice 
section  of  the  Federal  Register 
indicating  that  the  commitment  has 
been  disapproved  and  removed  from  the 
SIP.  If  the  State  adopts  and  submits  the 
required  legislation  and  rules  to  the  U.S. 
EPA  within  the  applicable  time  frame, 
the  conditionally  approved  commitment 
will  remain  part  of  the  SIP  until  the  U.S. 
EPA  takes  final  action  approving  or 
disapproving  the  new  submittal.  If  the 
U.S.  EPA  approves  the  subsequent 
submittal,  those  n^^vvly'  approved  rules 
will  become  a  par  of  the  SIP. 

If  after  considering  comnients  on  the 
proposal,  the  U  S  EPA  issues  a  final 
disapproval  or  if  the  conditional 
approval  is  converted  to  a  disapproval, 
the  sanctions  clock  under  section  179(a) 
will  begin.  This  clock  will  begin  at  the 
time  the  U.S.  EPA  issues  the  final 
disapproval  or  at  the  time  the  U.S.  EPA 
notifies  the  State  by  letter  that  a 
conditional  approval  has  been 
converted  to  a  disapproval.  If  the  State 
does  not  submit  and  the  U.S.  EPA  does 
not  approve  the  rule  on  which  the 
disapproval  was  based  within  18 
months  of  the  disapproval,  the  U.S.  EPA 
must  impose  one  of  the  sanctions  under 
section  179(b) — highway  funding 
restrictions  or  the  offset  sanction.  In 
addition,  the  final  disapproval  starts  the 
24  month  clock  for  the  imposition  of  a 
section  110(c)  Federal  Implementation 
Plan.  Finally,  under  section  llO(m)  the 
U.S.  EPA  has  di.5cretionary  authority  to 
impose  sanctions  at  any  time  after  a 
final  disapproval. 

Procedural  Background 

This  action  has  been  classified  as  a 
table  2  Action  by  the  Regional 
Administrator  under  the  procedures 
published  in  the  Federal  Register  on 
January  19, 1989  (54  FR  2214-2225).  On 
January  6,  1989,  the  Office  of 
Management  and  Budget  (OMB)  waived 
table  2  and  3  SIP  revisions  (54  FR  2222) 
firom  the  requirement  of  section  3  of 
Executive  Order  12291  for  a  period  of  2 


years.  The  U.S.  EPA  has  submitted  a 
request  for  a  permanent  waiver  for  table 
2  and  table  3  SIP  revisions.  The  OMB 
has  agreed  to  continue  the  temporary 
waiver  until  such  time  as  it  rules  on  the 
U.S.  EPA's  request. 

Regulatory  Pwcest 

Under  the  Regulatory  Flexibility  Act. 
5  U.S.C.  600  et.  seq.,  the  U.S.  EPA  must 
prepare  a  regulatory  flexibility  analysis 
assessing  the  impact  of  any  proposed  or 
final  rule  on  small  entities.  5  U.S.C.  603 
and  604.  Alternatively,  The  U.S.  EPA 
may  certify  that  the  rule  will  not  have 
a  significant  impact  on  a  substantial 
number  of  small  entities.  Small  entities 
include  small  businesses,  small  not-for- 
profit  enterprises,  and  government 
entities  with  jurisdiction  over 
populations  of  less  than  50,000. 

Conditional  approvals  under  sections 
110  and  301,  subchapter  I,  part  D  of  the 
CAA  do  not  create  any  new 
requirements,  but  simply  approve 
requirements  that  the  State  is  already 
imposing.  Therefore,  because  the 
Federal  SIP  approval  does  not  impose 
any  new  requirements,  the  U.S.  EPA 
certifies  that  it  is  does  not  have  a 
significant  impact  on  any  small  entities 
affected.  Moreover,  due  to  the  nature  of 
the  Federal-State  relationship  under  the 
CAA,  preparation  of  a  regulatory 
flexibility  analysis  would  constitute 
Federal  inquiry  into  the  economic 
reasonableness  of  State  action.  The  CAA 
forbids  U.S.  EPA  to  base  its  actions 
concerning  SIPs  on  such  grounds.  See 
Union  Electric  Co.  v.  U.S£.PA.,  427 
U.S.  246,  256-66  (1976);  42  U.S.C 
7410(a)(2). 

If  EPA  issues  a  final  disapproval  or 
the  conditional  approval  is  converted  to 
disapproval  under  section  110(k)  of  the 
CAA  based  upon  the  State's  failure  to 
meet  the  commitment,  it  will  not  affect 
any  existing  State  requirements 
applicable  to  small  entities.  Federal 
disapproval  of  the  State  submittal  does 
not  affect  its  State-enforceability. 
Moreover,  the  U.S.  EPA's  disapproval  of 
the  submittal  does  not  impose  a  new 
Federal  requirement.  Therefore,  the  U.S. 
EPA  certifies  that  this  disapproval 
action  does  not  have  a  significant 
impact  on  a  substantial  number  of  small 
entities  because  it  does  not  remove 
existing  State  requirements  nor  does  it 
substitute  a  new  Federal  requirement. 

List  of  Subjects  in  40  CFR  Part  52 

Air  pollution  control.  Carbon 
monoxide.  Environmental  protection. 
Motor  vehicle  pollution.  Nitrogen  oxide. 
Ozone,  Particulate  matter.  Volatile 
organic  compounds. 

Authari^  42  U.S.C  7401-7871q. 


Dated:  September  3. 1993. 
David  A.  UUtich. 

Acting  Regional  Administrator 

[FR  Doc.  93-22912  Filed  9-17-93;  8:45  am) 
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DEPARTMENT  OF  THE  INTERIOR 

Bureau  of  Land  Management 

43  CFR  Parts  4. 1 780,  and  41 00 
[WO-220-4320-02-24 1A] 
RIN  1004-AB89 

Department  Hearings  and  Appeals 
Procedures;  Cooperative  Relations; 
Grazing  Administration — Ejcclu&ive  of 
Alaska 

AGENCY:  Bureau  of  Land  Management. 

Interior. 

ACTION:  Advance  notice  of  proposed 

rulemaking:  reopening  of  comment 

period. 

SUMMARY:  The  Department  of  the 
Interior  is  reopening  the  comment 
period  on  its  advance  notice  of 
proposed  rulemaking  (ANPR)  pertaining 
to  the  management  of  public  rangelands 
administered  through  the  Bureau  of 
Land  Management  (BLM).  Public 
comment  on  the  ANPR  is  invited  and 
will  be  considered  in  the  development 
of  the  proposed  rule. 
DATES:  Comments  on  this  advance 
notice  of  proposed  rulemaking  must  be 
submitted  in  writing  by  October  20, 
1993.  Comments  received  or 
postmarked  after  this  date  may  not  be 
considered  in  the  issuance  of  the 
propjosed  rule. 

ADDRESSES:  Send  comments  on  this 
advance  notice  of  proposed  rulemaking 
to  Director  (200),  Bureau  of  Land 
Management.  P.O.  Box  65800, 
Washington,  DC  20035-9998. 
Comments  will  be  available  for  public 
review  at  the  Division  of  Legislation  and 
Regulatory  Management,  room  5555- 
MIB,  Bureau  of  Land  Management,  U.S. 
Department  of  the  Interior,  1849  C  Street 
NW.,  Washington.  DC  20240,  during 
regular  business  hours  (7:45  a.m.  to  4:15 
p.m.),  Monday  through  Friday. 
FOR  FURTHER  INFORMATION  CONTACT: 
Mark  W.  Stiles,  Regulation*  Analyst, 
Division  of  Legislation  and  Regulatory 
Management,  Bureau  of  Land 
Management.  (202)  208-4256. 
SUPPl^MENTARY  INFORMATION:  An  ANPR 
pertaining  to  the  implementation  of 
portions  of  the  Department  of  the 
Interior's  proposal  to  reform 
management  of  public  rangelands  was 
originally  published  in  the  August  13, 
1993,  Federal  Register  (58  FR  43208). 
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The  comment  period  od  the  original 
ANPR  closed  September  13. 1993.  As  a 
result  of  requests  made  by  a  variety  of 
interests,  the  Department  is  reopening 
the  comment  period  on  the  ANPR  for  an 
additional  30  days.  In  conjimction  with 
the  rangeland  reform  proposal,  the  BLM, 
in  cooperation  with  the  U.S.  Department 
of  Agriculture — Forest  Service,  is 
preparing  an  environmental  impact 
statement  (EIS).  The  comment  period  on 
the  scope  of  the  EIS  is  reopened  through 
a  notice  published  elsewhere  in  today's 
Federal  Register.  Comments  received  on 
the  scope  of  the  EIS  will  be  made  part 
of  the  administrative  record  of  the 
proposed  rule  and  will  be  considered 
along  with  comments  on  this  ANPR  in 
the  preparation  of  the  proposed  rule. 
The  ANPR  pubUshed  in  the  August 
13, 1993,  Federal  Register  included  a 
detailed  description  of  the  Department's 
rangeland  reform  proposal,  including 
preliminary  regulatory  text.  Persons 
wishing  to  conament  on  the  ANPR 
during  the  reopened  comment  period 
are  referred  to  the  August  13, 1993, 
Federal  Register. 
Bob  Armstrong. 

Assistant  Secretary  of  the  Interior 
IFR  Doc.  93-22945  Filed  9-17-93;  8:45  am) 
BILLMQ  CODE  4S1»-M-P 


FEDERAL  COMMUNICATIONS 
COMMISSION 

47  CFR  Part  36 

[CC  Docket  No.  80-286;  FCC  93-435] 

Amendment  of  Part  36  of  the 
Commission's  Rules  and 
Establishment  of  a  Joint  Board 

AGENCY:  Federal  Communications 
Commission. 

ACTION:  Proposed  interim  rule. 

SUMMARY:  The  Federal  Communications 
Commission  has  adopted  a  Notice  of 
Proposed  Rulemaking  (Notice) 
proposing  to  adopt  an  interim 
jurisdictional  separations  rule 
applicable  to  the  Universal  Service 
Fund  (USF).  The  rule  would  remain  in 
effect  for  a  two-year  period,  during 
which  time  the  Commission  intends  to 
initiate  and  pursue  a  rulemaking 
addressing  a  broad  range  of  issues 
related  to  the  USF.  The  interim  rule  is 
necessary  to  avoid  excessive  growth  in 
the  USF  during  the  two-year  interim 
period.  The  Notice  proposes  two 
alternative  methods  for  controlling  USF 
growth  during  the  interim  period:  an 
indexed  threshold  for  USF  assistance  or 
an  indexed  cap  on  the  total  USF  level. 
The  intmded  e£Eact  of  adopting  an 


interim  rule  is  to  moderate  USF  grovtrth 
during  the  interim  period  while 
continuing  to  provide  adequate  support 
to  local  exchange  carriers  most  in  need 
of  USF  assistance. 

DATES:  Comments  must  be  filed  on  or 
before  October  6, 1993  and  reply 
comments  must  be  filed  on  or  before 
October  15. 1993. 

ADDRESSES:  Federal  Commimications 
Commission.  1919  M  Street,  NW., 
Washington,  DC  20554. 
FOR  FURTHER  INFORMATION  CONTACT: 
Deborah  A.  Dupont,  Common  Carrier 
Bureau,  Accoimting  and  Audits 
Division,  (202)  632-7500. 

SUPPLEMENTARY  INFORMATION: 

I.  Introduction 

1.  This  Notice  of  Proposed 
Rulemaking  ("Notice")  focuses  upon 
proposed  interim  rule  changes  involving 
the  Universal  Service  Fund  ("USF"). 
For  the  sp)ecific  and  limited  purpose  of 
moderating  USF  growth,  we  propose 
interim  modifications  of  our  USF  high 
cost  assistance  mechanisms,  i  Those 
interim  modifications  would  remain  in 
effect  for  a  limited  time  period  while  we 
pursue  a  rulemaking  on  a  broad 
spectrum  of  USF  issues. 

2.  As  we  discuss  briefly  below,  we 
believe  that  the  time  has  arrived  to  re- 
examine the  USF  mechanisms  to 
determine  whether  changes  need  to  be 
made  in  the  current  rules  in  order  to 
serve  our  underlying  public  policy  goals 
most  effectively.  We  therefore  intend  to 
propose,  in  the  near  future,  broader 
changes  in  the  USF  rules  contained  in 
part  36  of  our  rules.  At  this  time,  we 
refer  the  general  issue  to  changes  in  the 
part  36  rules  governing  the  USF.  as  well 
as  the  specific  interim  issues  raised  in 
this  Notice,  to  the  Federal-State  Joint 
Board  in  this  proceeding.  We  intend  to 
issue  a  further  notice  of  proposed 
rulemaking,  addressing  possible 
permanent  changes  in  the  part  36  USF 
rules,  within  the  next  few  months. 

3.  We  expect  that  a  full  examination 
of  USF  issues  will  be  extremely 
complex,  both  in  terms  of  balancing 
various  public  polic)'  concerns  and  in 
terms  of  analyzing  ex-tensive  data 
regarding  current  anc  proposed  USF 
mechanisms.  Due  to  the  complexity  of 
the  issues  and  the  time  consuming 
nature  of  that  task,  the  USF  rulemaking 
may  continue  for  a  significant  length  of 
time.  We  are  concerned  that  continuing 
imder  the  oirrent  rules  during  the 
pendency  of  that  proceeding  would 
exacerbate  problems  with  the  USF 
mechanisms.  Specifically,  we  fear  that 


further  imchecked  growth  in  the  USF 
could  work  at  cross-purposes  with  our 
eventual  reformulation  of  the  USF  and 
its  high  cost  support  mechanisms. 

4.  In  this  Notice,  we  propose  to  adopt 
interim  measures  to  moderate  growth  of 
the  USF  during  the  pendency  of  our 
broader  USF  rulem^ng.  These 
measures  would  be  implemented 
through  the  adoption  of  interim  part  36 
rules  of  specific  and  limited  duration. 
The  interim  rules  would  be  in  place  for 
a  two-year  period,  beginning  on  January 
1. 1994.*  We  believe  that  two  years 
should  be  sufficient  to  conclude  a 
rulemaking  on  the  full  range  of  USF 
issues.  We  are  referring  the  issus  of 
appropriate  interim  part  36  USF  rules  to 
the  Federal  State  Joint  Board  for 
evaluation  and  recommendation. 

5.  We  request  comment  upon  two 
basic  alternative  approaches  for  the 
interim  USF  rules,  as  discussed  below. 
In  addition,  we  invite  comment 
proposing  other  alternatives  for 
moderating  growth  in  the  overall  size  of 
the  USF  during  the  interim  period. 

6.  New  USF  tariff  generally  go  into 
effect  at  the  beginning  of  each  year;  it 
therefore  would  be  desirable  to  have 
new  interim  USF  rules  in  place  by 
January  1, 1994.  For  that  reason,  and 
because  we  are  proposing  interim  rules 
of  limited  duiation,  we  are  setting  a 
relatively  short  comment  cycle. 
Comments  will  be  due  on  October  6, 
1993,  and  reply  comments  will  be  due 
on  October  15, 1993. 

n.  Background 

A.  A  Brief  History  of  the  Universal 
Service  Fund 

7.  In  1984,  the  Federal  State  Joint 
Board  reconunended,  and  we  adopted, 
new  rules  creating  the  USF  in  order  to 
preserve  and  promote  universal 
telephone  service.'  The  USF  functions 
by  allowing  local  exchange  carriers 
("LECs")  with  a  high  cost  per  loop*  to 


>  Part  36.  Subpart  F  of  our  nilw.  47  CFR  36.001 
through  36.641  (1992). 


2  If  our  full  USF  nilamaking  it  concluded  and 
new  rulat  can  be  placed  in  efiect  before  the 
expiration  of  the  two-year  interim  penod  on 
January  1, 1996.  the  iniahm  rules  proposed  in  this 
notice  would  be  replaced  by  the  new  permanent 
rules. 

9  Amendment  of  part  67  of  the  Commission's 
Rules  and  Establishment  of  a  Joint  Board.  96  FC£2d 
781  (1964). 

«  The  basis  for  a  LEC  study  area's  receipt  of  high 
cost  assistiincw  is  its  "average  unseparated  loop  cost 
per  working  loop."  47  CFR  36.631  (1992),  a  term 
which  is  defined  in 47  U.S.C  36622  (1992). 
Hereinafter  m  this  Notice  we  shall  refer  to  such  cost 
as  "cost  per  loop." 

The  cost  par  loop  for  a  study  area  is  calculated 
by  dividing  the  total  uoseparated  loop  costs  within 
that  studv  area  by  the  study  area's  totkl  number  of 
workii^  loope.  47  CFR  3e.622(b)  (1992).  Total 
unseparated  loop  costs  include  the  return 
compooent  depreciation  axpeose.  maintenance 
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allocate  a  portion  of  that  cost  to  the 
interstate  jurisdiction,*  thus  allowing 
the  states  to  establish  lower  local 
exchange  rates  in  those  areas.  Eligibility 
for  high  cost  assistance  from  the  USF  is 
assessed  separately  for  each  LEC  study 
area,  and  the  threshold  for  such 
assistance  is  115  percent  of  the  national 
average  cost  per  loop." 

8.  The  USF  rules  contain  a  sliding 
scale,  pursuant  to  which  th^e  highest 
cost  study  areas  receive  a  greater  degree 
of  assistance  than  study  areas  whose 
cost  per  loop  is  only  slightly  above  the 
thresholii.  Although  all  study  areas  with 
costs  per  loop  in  excess  of  the  threshold 
receive  h.gh  cost  assistance  from  the 
USF,  study  areas  with  the  highest  costs 
per  loop  are  able  to  allocate  the  greatest 
percentage  of  those  costs  to  interstate.' 

9.  We  determined  that  the  USF  should 
be  phased  in  over  an  eight-year 
transition  period."  Implementation 
began  in  1986,  with  Va  of  the  total  USF 
amount  calculated  for  that  year 
collected  from  interexchange  carriers 
and  distributed  to  LECs  v^rith  high  cost 
study  areas.  Beginning  in  1993,  USF 
payments  by  interexchange  carriers  and 
USF  assistance  to  high  cost  LECs  are  at 
the  full  support  level. 

10.  In  1987,  the  Joint  Board 
recommended  that  we  shift  USF 
assistance  from  large  study  areas  to 
smaller  study  areas.  The  Joint  Board 
determined  that  small  LECs  are  in 
greater  need  of  assistance  than  large 
LECs.9  Moreover,  the  Joint  Board 
predicted  that  the  recommended 
targeting  would  decrease  the  overall  size 
of  Uie  USF.io  We  therefore  adopted  the 
Joint  Board's  recommendation  for 


retargeting  USF  assistance.  »>  Under  the 
revised  rule,  effective  January  1, 1988, 
USF  assistance  per  loop  was  reduced  for 
large  study  areas  and  increased  for  small 
study  areas.  12 

B.  Need  for  Interim  Action 

11.  Growth  in  the  USF  has  been 
pronounced  during  the  past  eight  years. 
If  the  USF  had  been  fully  phased-in  in 
1986,  the  first  year  of  the  USF 
transition,  the  fund  total  would  have 
been  approximately  $445  million; "  in 
1993,  at  the  conclusion  of  the  transition 
period,  the  USF  total  is  at  least  $704 
milhon,!*  and  possibly  more." 

12.  The  full-transition  amount  of  the 
USF  has  thus  increased  by 
approximately  $260  million  since  1986, 
a  total  percentage  increase  of  nearly  60 
percent  and  an  annualized  percentage 
increase  of  approximately  seven 
percent.  We  are  concerned  about  the 
substantial  increase  in  the  burden  upon 
interstate  telecommunications 
attributable  to  growth  in  the  USF. 
Moreover,  we  believe  that  a  legitimate 
issue  exists  as  to  whether  USF  growth 
of  this  magnitude  is  essential  to  carry 
out  our  original  intent  to  further 
imiversal  telephone  service  through  a 
system  of  assistance  to  high  cost  study 
areas. 

13.  In  addition  to  the  overall  size  of 
the  USF,  we  also  are  troubled  by  the 
wide  fluctuations  in  the  rate  of  USF 
growth  from  year  to  year.  While  in  some 
years  growth  in  the  USF  has  been 
minimal,  in  other  years  the.fund  has 
increased  more  than  ten  percent  over 
the  prior  year.i*  During  the  past  five 
years,  the  rates  of  annua!  USF  growth 


expense,  and  corpcrate  operations  expenses 
attributable  to  certain  subcategories  of  cable  and 
«vire  iacilities  and  circuit  equipment.  47  CFR  36.621 
(1992).  We  shall  refer  to  the  total  unseparated  loop 
costs  as  "total  locp  costs." 

•  See  47  CFR  36  631  (1992).  The  amount  of  a 
LEC's  total  loop  costs  which  are  allocated  to  the 
Interstate  jurisdiction  under  the  USF  rules  is  in 
addition  to  the  regular  interstate  allocations  of  such 
costs  under  our  general  separations  rules.  For  most 
of  the  facilities  considered  part  of  loop  investment, 
25  percent  of  their  costs  are  allocated  to  the 
interstate  jurisdiction  pursuant  to  a  gross  allocation 
tactor  47  CFR  36.154  (1992). 

•  47  CFR  36.631  (1992). 
'See  note  12.  infra. 

•  MTS/W.MS  Market  Structure  and  Amendment 
of  part  67  of  the  Commission's  Rules,  SO  FR  939 
(1965).  See  also  "Recommended  Decision  and 
Order,"  MTS  and  WATS  Market  Structure/ 
Amendment  of  part  67  of  the  Commission's  Rules 
and  EstabUshment  of  a  )oint  Board,  2  FCCRcd  2324, 
2334  (1967)  at  1 88.  During  the  final  year  of  the 
transition  period,  the  full  support  level  is  in  effect 

("Recommended  Decision  and  Order,"  MTS  and 
WATS  Market  Structure/ Amendment  of  part  67  of 
the  Commission's  Rules  and  Establishment  of  a 
loint  Board.  2  FCC  Red  2324.  2334. 1 86  (1987). 

<o/d.at2333, 175. 


>>  MTS  and  WATS  Market  Structure/ Amendment 
of  part  67  of  the  Commission's  Rules  and 
Ettablishmant  of  a  Joint  Board.  2  FCC  Red  2953 
(1987). 

"For  study  areas  with  200,000  or  fewer  loops, 
the  additional  interstate  allocation  of  loop  costs  is 
65  percent  of  such  costs  between  115  and  150 
percent  of  the  national  average  and  75  percent  of 
such  costs  in  excess  of  150  percent  of  the  national 
average.  47  CFR  36.631(c)  (1992).  For  study  areas 
%vith  greater  than  200,000  loops,  the  additional 
interstate  allocation  allowed  under  our  rules  is  ten 
percent  of  loop  costs  between  115  and  160  percent 
of  the  national  average,  30  percent  of  such  costs 
between  160  and  200  percent  of  the  national 
average,  60  percent  of  such  costs  between  200  and 
250  percent  of  the  national  average,  and  75  percent 
of  all  such  costs  in  excess  of  250  percent  of  the 
national  average.  47  CFR  36.e3l(d)  (1992). 

"  Monitoring  Report,  CC  Docket  No.  87-339.  at 
74  (May  1993). 

"W. 

i^Data  submitted  by  the  National  Exchange 
Carrier  Association  ("NECA")  in  CC  Docket  No.  93- 
123  (filed  July  21, 1993)  Indicates  that  the  total 
level  of  payments  into  the  USF  during  1993  will  be 
approximately  S741  million. 

i>  See  Monitoring  Report,  supm,  at  74.  Our 
calculations  of  the  USF  growth  rates  are  based  upon 
the  data  for  projected  USF  payments  at  full 
transition. 


have  ranged  from  approximately  one 
percent  to  more  than  19  percent.*' 

14.  The  pronounced  increase  in  the 
full-transition  level  of  the  USF  and  the 
erratic  pattern  of  growth  in  the  fimd 
raise  important  questions  regarding  the 
USF  support  mechanisms  contained  in 
our  rules.  We  therefore  believe  that  the 
time  has  arrived  to  re-examine  the  USF 
high  cost  assistance  mechanism,  both  in 
terms  of  the  total  size  of  the  USF  and 
the  effectiveness  of  the  fund's  current 
targeting  of  high  cost  assistance.  We 
intend  to  initiate  a  rulemeiking 
addressing  those  issues  in  the  very  near 
future. 

15.  During  our  rulemaking  on  the  full 
panoply  of  USF  issues,  we  shall  address 
the  erratic  nature  of  USF  growth  which 
has  taken  place  under  the  current  rules. 
For  the  present,  however,  there  is  no 
explanation  for  past  surges  in  the  USF 
level.  Consequently,  we  can  have  no 
confidence  that  similar  pronoxmced 
increases  in  the  USF  will  not  occur  even 
as  we  are  in  the  process  of  studying  and 
revising  the  high  cost  mechanisms.  For 
that  reason,  we  believe  it  is  appropriate 
to  consider  interim  rules  to  hold  USF 
growth  to  a  moderate  rate  during  the 
pendency  of  our  rulemaking. 

16.  Adopting  interim  measures  to 
moderate  USF  grovvrth  while  we  study 
and  revise  the  fund's  assistance 
mechanisms  wll  enhance  our  ability  to 
revise  the  current  rules  without  harm  to 
the  fund,  carriers  contributing  to  it.  or 
the  carriers  in  greatest  need  of  high  cost 
assistance.  Interim  rules  designed  to 
address  the  USF  growth  rate  will 
prevent  excessive  USF  increases  that 
could  work  at  cross-purposes  to  our 
efforts  to  revise  the  high  cost  support 
mechanisms.  In  addition,  interim  rules 
that  moderate  USF  growth  could  also 
moderate  the  effect  upon  individual 
carriers  of  eventual  retargeting  of  USF 
assistance. 

17.  We  therefore  propose  the  adoption 
of  interim  rules,  as  discussed  below, 
that  would  remain  in  effect  for  two 
years  i*  while  we  undertake  a  revision 
of  the  USF  assistance  mechanisms. 
Moreover,  we  emphasize  that  we  do  not 
intend,  at  this  time,  to  resolve  the  issue 
of  whether  the  rate  of  USF  growth 
should  be  subject  to  permanent 
indexing  or  control.  In  this  Notice,  we 
propose  only  to  implement  interim  rules 
to  prevent  excessive  growth  in  the  USF 
during  the  pendency  of  a  full  USF 
rulemaking. 


"The  interim  rules  could  be  replaced  by  new 
rules  in  less  than  two  ymn  if  we  complete  the 
broader  USF  rulemaking  ahead  of  the  anticipated 
two-year  time  frame.  See  discussion,  supia  at  noie 
2. 
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m.  Alternative  btr  Intoim  Rules 

18.  Our  primary  objective  in 
considering  the  adoption  of  interim 
changes  in  our  USF  rules  is  to  moderate 
growth  in  the  overall  sire  of  the  fund. 
Nonetheless,  while  we  believe  that  it  is 
important  to  control  USF  growth  as  we 
evaluate  and  revise  the  current  high  cost 
mechanisms,  we  are  concerned  about 
the  effect  of  any  interim  measures  upon 
carriers  and  study  areas  most  in  need  of 
assistance.  To  the  extent  possible,  we 
want  to  avoid  substantial  decreases  in 
the  assistance  provided  to  extremely 
high  cost  study  areas. 

19.  We  are  proposing  two  basic 
approaches  for  ensuring  reasonable  USF 
growrth;  an  indexed  threshold  for  USF 
assistance  and  an  indexed  cap  on  the 
total  level  of  the  USF.  We  request 
comment  comparing  the  effectiveness  of 
the  proposed  approaches  in  moderating 
USF  growth  during  the  two-year  interim 
period.  We  also  seek  comment  regarding 
the  likely  effects  of  the  two  approaches 
upon  recipients  of  high  cost  assistance, 
Finally,  we  invite  comment  proposing 
other  alternatives  for  moderating  growth 
in  the  overall  size  of  the  USF  during  the 
interim  period. 

A.  Indexed  Threshold  for  USF 
Assistance 

20.  One  means  of  moderating  the  rate 
of  USF  growth  over  the  next  two  years 
would  be  to  determine  each  year's 
nationwide  average  cost  per  loop  by 
indexing  the  prior  year's  average  cost 
per  loop  to  the  rate  of  growth  in  the 
average  cost  per  loop  for  ncm-priceKyip 
carriers.  This  would  have  the  effect  of 
indexing  the  USF  threshold  to  the 
growth  in  cost  per  loop  for  non-price- 
cap  LECs.  In  recent  years,  the  growth  in 
the  cost  per  loop  for  the  carriers  which 
are  not  currently  subject  to  price  caps 
has  exceeded  considerably  the  growth 
in  average  cost  per  loop  for  all  LECs.i" 
We  expect  that  the  recent 
implementation  of  price  caps  may 
further  increase  that  cost  disparity,  as 
price  cap  carriers  seek  to  exert  greater 
control  over  their  costs  in  response  to 
the  regulatory  incentives  inherent  in 
price  cap  regulation.  Thus,  indexing  the 
threshold  for  high  cost  assistance  could 
prevent,  during  the  interim  period, 
increases  in  USF  growth  due  in  part  to 
the  differing  regulatory  incentives  of 
price  cap  and  non-price-cap  LECs. 

21.  More  important,  we  believe  that 
indexing  the  threshold  for  assistance 


»Tb«  coat  |Mr  loop  tor  LBCi  not  n4>iact  to  price 
cap*  hM  grown  from  S2S6  to  S334  line*  th* 
inception  of  the  USF  program.  This  !•  aa  aven^ 
annual  growth  rats  of  3.9  percent  For  the  tame 
period,  the  Baboawi<i«  afYsngB  ooat  per  k>op  hH 
grown  from  $213  to  $234,  an  annual  growth  rate  of 
only  1.4  percent 


could  avoid  significant  adverse  effect 
upon  the  highest  cost  study  areas  most 
in  need  of  support  while  accomplishing 
our  intended  goal  of  moderating  USF 
growth.  Assuming  that  the  rate  of 
grovrth  in  the  cost  per  loop  for  non- 
price-cap  carriers  continues  to  exceed 
the  nationwide  average  growth  rate  for 
all  LECs,  the  proposed  indexed 
threshold  would  be  higher  than  the 
threshold  for  assistance  calculated 
under  our  existing  rules.  Consequently, 
we  expect  that  the  use  of  this  proposed 
method  would  cause  the  USF  to  grow 
less  rapidly  than  imder  the  current 
rules.  At  the  same  time,  the  dollar 
increase  in  the  threshold  would  be  fairly 
small  and  thus  would  affect  primarily 
study  areas  whose  costs  are  only  slightly 
above  the  current  threshold.  The  highest 
cost  study  areas  would  not  experience  a 
significance  decrease  in  USF  assistance 
in  relation  to  the  prior  year.  We  seek 
comment  upon  the  effectiveness  of  the 
indexed  assistance  threshold  in 
achieving  our  stated  goals. 

B.  Indexed  Cap  on  Total  USF  Level 

22.  The  second  potential  approach  for 
limiting  USF  growth  on  an  interim  basis 
would  be  to  cap  the  current  level  of  the 
USF  and  allow  the  fimd  to  grow  at  a 
moderate  rate.  The  rate  could  either  be 
predetermined  at  the  outset  or 
established  by  the  selected  of  an 
appropriate  indexing  factor.  We 
propose,  for  this  option,  to  use  as  an 
indexing  factor  the  rate  of  growth  in 
national  total  working  loops.^o  The 
annual  USF  cap  would  be  derived  by 
applying  the  rate  of  growth  in  total 
working  loops  to  the  prior  year's  USF 
level. 

23.  We  believe  that  using  the  rate  of 
growth  in  total  working  loops  as  the 
index  factor  for  total  USF  growth  could 
constitute  a  reasonable  approach  for 
several  reasons.  First,  the  rates  of 
growth  in  total  woriung  loops  have  been 
modwate  and  reasonably  consistent 
over  the  past  few  years.  Data  filed  by 
NECA  in  support  of  its  annual  tariff 
filings  indicate  growth  in  total 
nationwide  loops  *i  ranged  fit>m  two  to 
3.6  percent  from  1984  to  1991,  the  most 
recent  )rear  for  which  data  are  available. 
All  of  those  rates  of  increase,  and  the 
associated  dollar  amounts,  are  moderate 
enough  to  fulfill  our  goal  of  avoiding 
large  increases  in  the  USF  during  the 
two-year  interim  pMiod  while  our  full- 
scale  USF  rulemeldng  is  in  progress.  In 
addition,  because  the  rates  of  growth  in 
the  total  number  of  working  loops  have 
not  varied  to  any  extreme  de^ee  during 


»A«  deOaai  is  47  (7S  38^ll(aXS)  (1902]. 
XI  For  USF  purpotai.  Sea  47  CFR  3e.eil(aXa) 
(1992). 


recent  years,  this  would  offer  assurance 
that  during  the  two-year  interim  period 
we  could  avoid  the  erratic  surges  in  USF 
levels  which  have  occurred  under  the 
current  rules. 

24.  In  order  to  determine  whether  use 
of  the  cap  would  be  required  in  a  given 
year,  it  would  first  be  necessary  to 
calculate  the  total  USF  amount  using 
the  existing  rules  and  compare  that  total 
with  the  indexed  USF  cap  for  that  year. 
If  the  existing  rules  produced  a  total 
USF  no  greater  than  the  capped  amount, 
no  further  action  would  be  necessary.  If, 
however,  the  USF  total  calculated  under 
the  existing  rules  exceeded  the  indexed 
USF  cap,  the  next  step  would  be  to 
adjust  the  individual  USF  payments  so 
that  the  total  pajonents  would  equal  the 
capped  level.  We  wish  to  consider  two 
alternative  means  of  implementing  an 
indexed  cap  for  the  USF. 

25.  The  first  alternative  method 
would  involve  calculating  what  the  USF 
assistance  level  for  each  recipient 
carrier  would  have  been  under  the 
current  rules  and  then  adjusting  each 
recipient's  support  proportionately  to 
achieve  the  level  of  the  indexed  cap. 
The  second  method  would  require 
adjusting  the  threshold  amount  for  high 
cost  assistance  to  a  level  producing  a 
total  USF  at  the  indexed  cap  level.  In 
practice,  this  method  would  involve 
adjusting  the  nationwide  average  cost 
per  loop  so  that  total  USF  assistance 
would  equal  the  indexed  USF  cap.  As 
with  the  indexed  threshold  method 
discussed  earUer,  this  second  approach 
could  have  the  advantage  of  ensuring 
that  the  highest  cost  study  areas  do  not 
experience  a  significant  decrease  in 
support. 

26.  We  do  not  expect  that  either  of 
these  methods  woiUd  have  a  significant 
adverse  impact  upon  those  small  LECs 
most  in  need  of  USF  assistance.  We  seek 
comment  upon  the  effect  which  each  of 
these  two  means  of  implementing  the 
indexed  cap  approach  would  have  on 
recipients  of  high  cost  assistance,  in 
addition,  we  invite  comment  upon  the 
overall  effectiveness  of  the  indexed  cap 
method  in  controlling  USF  growth 
during  the  two-year  interim  period. 

IV.  Procedural  Matters 

A.  Ex  Parte 

27.  This  is  a  non-restricted  notice  and 
comment  rulemaking  proceeding.  Ex 
Parte  presentations  are  permitted, 
except  during  the  Sunshine  Agenda 
period,  provided  they  are  disclosed  as 
provided  in  the  Commission's  rules." 
In  addition,  under  the  modified  ex  parte 
proceedings  adopted  in  this  proceeding. 


"SMgenuoUyA?  CFR  1.1202. 1.1203,  and 
1.1206(a)  (1992). 
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no  written  ex  parte  presentation  shall  be 
made  during  the  fifteen  day  period 
immediately  preceding  a  Joint  Board 
meeting,  nor  shall  any  oral  ex  parte 
presentation  be  made  during  the  seven 
days  preceding  a  Joint  Board  meeting.  2  s 

B.  Regulatory  Flexibility 

28.  We  certify  that  the  Regulatory 
Flexibility  Act  of  1980  does  not  apply 

to  this  rulemaking  proceeding  because  if 
the  proposed  rule  amendments  are 
promulgated,  there  will  not  be  a 
significant  economic  impact  on  a 
substantial  number  of  small  business 
entities,  as  defined  by  Section  601(3)  of 
the  Regulatory  Flexibility  Act.2* 
Because  of  the  nature  of  local  exchange 
and  access  service,  the  Commission  has 
concluded  that  small  telephone 
companies  are  dominant  in  their  fields 
of  operation  and  therefore  are  not 
"small  entities"  as  defined  by  that  act.^s 
The  Secretary  shall  send  a  copy  of  this 
Order  and  Notice  of  Proposed 
Rulemaking,  including  the  certification, 
to  the  Chief  Counsel  for  Advocacy  of  the 
Small  Business  Administration  in 
accordance  with  Section  603(a)  of  that 
act." 

C.  Date  for  Comment 

29.  We  invite  comment  on  the 
proposals  set  forth  above.  Interested 
parties  must  file  initial  comments  on  or 
before  October  6, 1993  and  reply 
comments  on  or  before  October  15, 
1993.  To  file  formally  in  this 
proceeding,  interested  parties  must  file 
an  original  and  four  copies  of  all 
comments.  If  interested  parties  want 
each  Commissioner  to  receive  a 
personal  copy  of  their  comments,  they 
must  filed  an  original  plus  nine  copies. 

30.  Interested  parties  should  send 
comments  to:  Office  of  the  Secretary, 
Federal  Communications  Commission, 
Washington,  DC  20554.  Parties  should 
also  file  one  copy  of  any  documents 
filed  in  this  docket  with  the 
Commission's  copy  contractor, 
Downtown  Copy  Center,  room  640, 1990 
M  Street,  NW.,  Washington,  DC  20036. 
We  also  ask  that  parties  send  a  copy  of 
their  comments  to  each  member  of  the 
Federal  State  Joint  Board  and  its  staff,  as 
Indicated  in  the  attached  service  list. 
Comments  will  be  available  for  public 
inspection  during  regular  business  in 
the  FCC  Reference  Center  (Room  239)  of 
the  Federal  Communications 


u  AmmdiiMnl  of  Part  67  of  the  Cominiuion's 
RuIm  and  EsUbllshmant  of  a  Joint  Board,  89  FCC2d 
36  (1962). 

MS  U.S.C  601(3). 

u  See  MTS  and  WATS  MarkM  Structura,  93 
rcC2d  Ml.  336-39  (1963). 

MS  U.S.C  603(a). 


Commission,  1919  M  Street,  NW.. 
Washington,  DC  20554. 

V.  Ordering  Qaiues 

31.  Accordingly,  It  is  ordered  that, 
pursuant  to  Sections  1, 4(i),  4(j],  and  403 
of  the  Communications  Act  of  1934,  as 
amend,  47  U.S.C.  151, 154(i).  154(j),  and 
403,  Notice  is  hereby  given  o/ proposed 
interim  amendments  to  part  36,  subpart 
F  of  the  Commission's  Rules,  47  CFR  36, 
subpart  F,  as  described  in  the  Notice  of 
Proposed  Rulemaking. 

32.  /( is  further  ordered,  pursuant  to 
section  410(c)  of  the  Communications 
Act  of  1934,  as  amended,  47  U.S.C. 
410(c),  that  the  issue  of  permanent 
changes  in  the  Clcmmission's  Part  36 
USF  rules,  47  CFR  36.601  through 
36.641  (1992),  shall  be  and  hereby  is 
referred  to  the  Federal  State  Joint  Board 
established  in  this  proceeding. 

33.  It  is  further  ordered,  pursuant  to 
section  410(c)  of  the  (Communications 
Act  of  1934,  as  amended,  47  U.S.C. 
410(c),  that  the  issues  relating  to  interim 
amendments  of  the  Commission's  part 
36  USF  rules,  47  CFR  36.601  through 
36.641  (1992),  as  described  in  this 
Notice  of  Proposed  Rulemaking,  shall  be 
and  hereby  are  referred  to  the  Federal 
State  Joint  Board  estabhshed  in  this 
prtx:eeding  for  a  recommended 
decision. 

List  of  Subjects  in  47  CFR  Part  36 

Communications  common  carriers. 
Reporting  and  recordkeeping 
requirements.  Telephone,  Uniform 
system  of  accounts. 
Federal  Communications  Commission. 
William  F.  Caton. 
Acting  Secretary. 

Federal-State  Joint  Board  Service  List 

Honorable  James  H.  Quelle,  (Chairman, 
Federal  Communications  Commission, 
1919  M  Street,  NV/..  room  802,  Stop  0106, 
Washington,  DC  20554 

Honorable  Dennis  J.  Nagel,  Ckimmissioner, 
Iowa  Utilities  Board,  Lucas  State  Office 
Bldg..  Des  Moines,  Iowa  50319 

Honorable  Lilo  K.  Schifter,  Conunissioner, 
Maryland  Public  Service  (Commission,  6  St. 
Paul  Centre,  Baltimore,  Marland  21202 

Honorable  Sharon  L  Nelson,  Chairman, 
Washington  Utilities  and  Transportation 
(Commission,  Chandler  Plaza  Building, 
1300  South  Evergreen  Park  Drive,  SW., 
Olympia,  Washington  98504-7250 

Honorable  Andrew  C.  Barrett,  Commissioner, 
Federal  (Communications  (Commission, 
1919  M  Street,  NW.,  room  826,  Stop  0105, 
Washington,  DC  20554 

Honorable  Ervin  S.  Duggan,  Conunissioner, 
Federal  (Communications  Commission, 
1019  M  Street,  NW..  room  832,  Stop  0104, 
Washington,  DC  20554 

Ronald  Choura.  Chairman,  Federal-State  Joint 
Board  Staff.  Michigan  Public  Service 
Commission.  6545  Mercantile  Way, 
Lansing,  Michigan  48910 


Ann  Dean.  Maryland  Public  Service 
Commission,  6  St  Paul  Centre.  Baltimore, 
Maryland  21202 
Sandra  Makeeff,  Iowa  UUlities  Board,  Lucas 
State  Office  Bldg.,  Des  Moines,  Iowa  50319 
Teresa  Pitts,  Washington  Utilities  and 
Transportation  (Commission,  Chandler 
Plaza  Building,  1300  South  Evergreen  Park 
Drive,  SW.,  Olympia,  Washington  98504- 
7250 
Sam  Loudenslager,  Arkansas  Public  Service 
(Commission,  1000  Center  Street,  P.O.  Box 
&-400,  Little  Rock,  Arkansas  72203 
Thomas  McCabe,  Florida  Public  Service 
Commission,  101  East  Gaines  Street, 
Fletcher  Building,  Tallahassee,  Florida 
32399-0850 
Dean  Evans.  (California  Public  Service 
Commission.  505  Van  Ness  Avenue,  room 
4004,  San  Francisco.  (California  94102 
Elton  (Calder.  (Georgia  Public  Service 
Commission.  162  State  Office  Bldg..  244 
Washington  Street.  SW..  Atlanta,  (ieorgia 
30334 
Joel  B.  Shi&nan,  Maine  Public  Utilities 
Commission,  State  House  Station  «18. 
Augusta,  Maine  04333 
Paul  Pederson.  Missouri  Public  Service 
Commission,  P.O.  Box  360,  Jefferson  City, 
Missouri  65102 
Michael  P.  (^Uagher,  New  Jersey  Board  of 
Public  Utilities.  2  Gateway  Center.  Newark, 
New  Jersey  07102 
Fred  Sistarenik,  New  York  Public  Service 
Commission.  3  Empire  State  Plaza,  Albany, 
New  York  12223 
Mary  Steel.  North  (Carolina  Utilities 
(Commission.  Box  29510,  Raleigh.  North 
Carolina  27626-0510 
Rowland  (Curry,  Texas  Public  Utility 
Commission,  7800  Shoal  (Creek  Blvd..  Suite 
400N,  Austin.  Texas  78757 
Deborah  A.  Dupont,  Accounting  and  Audits 
Division,  Common  Carrier  Bureau.  Federal 
(Communications  Commission.  2000  L 
Street.  NW..  room  257,  Stop  1600E2. 
Washington,  DC  20554 
Charles  W.  Needy,  Accounting  and  Audits 
Division,  Common  (Carrier  Biu^au,  Federal 
(Communications  Conunission.  2000  L 
Street.  NW..  room  257.  Stop  1600E5. 
Washington,  DC  20554 
Gary  Seigel.  Accounting  and  Audits  Division, 
Common  Carrier  Bureau,  Federal 
Communications  Commission,  2(X)0  L 
Street,  NW.,  room  812,  Stop  1600E5, 
Washington,  DC  20554 
Robert  Hall,  Accounting  and  Audits  Division, 
(Common  (Carrier  Bureau,  Federal 
Conmiunications  (Commission,  2000  L 
Street,  NW..  room  812.  Stop  1600E5, 
Washington,  DC  20554 
Robert  Loube,  Public  Service  (Conmiission  of 
the  District  of  (Columbia,  450  Fifth  St., 
NW.,  Washington.  DC  20001 
(Charles  Gray,  National  Association  of 
Regulatory  Utility  Commissioners,  1102 
ICXC  Building.  Constitution  Ave.  ft  12th  St.. 
NW.,  P.O.  Box  684,  Washington,  DC  20044 

(FR  Doc.  93-23045  Piled  9-17-93;  8:45  am] 
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47  CFR  Part  73 

[MM  Oodwt  No.  93-243,  RM-8314] 

Radio  Broadcasting  Services;  Park 
Rapids.  MN 

AGENCY:  Federal  Communications 

Commission. 

ACTION:  Proposed  rule. 

SUMMARY:  This  document  requests 
comments  on  a  petition  filed  by  Roger 
Paskvan  proposing  the  allotment  of 
Channel  223A  to  Park  Rapids, 
Minnesota,  as  that  community's  second 
FM  broadcast  semce.  The  channel  can 
be  allotted  to  Park  Rapids  without  a  site 
restriction  at  coordinates  46-55-20  and 
95-03-30.  Canadian  concurrence  will 
be  requested  for  this  allotment. 
DATES:  Comments  must  be  filed  on  or 
before  November  1, 1993,  and  reply 
comments  on  or  before  November  16, 
1993. 

ADDRESSES:  Federal  Communications 
Commission.  Washington,  DC  20554.  In 


addition  to  fihng  comments  with  the 
FCC,  interested  parties  should  serve  the 
petitioner's  counsel,  as  follows:  Harry  F. 
Cole.  1901  L  Street,  NW.,  suite  250, 
Washington.  DC  20036. 

FOR  FURTHER  INFORMATION  CONTACT: 

Kathleen  Scheuerle,  Mass  Media 
Bureau.  (202)  634-6530. 

SUPPLEMENTARY  INFORMATION:  This  is  a 
summary  of  the  Commission's  Notice  of 
Proposed  Rule  Making.  MM  Docket  No. 
93-243.  adopted  August  20, 1993,  and 
released  September  9, 1993.  The  full 
text  of  this  Commission  decision  is 
available  for  inspection  and  copying 
during  normal  business  hours  in  the 
Commission's  Reference  Center  (room 
239),  1919  M  Street,  NW„  Washington, 
DC.  The  complete  text  of  this  decision 
may  also  be  purchased  from  the 
Commission's  copy  contractors. 
International  Transcription  Services, 
Inc.,  2100  M  Street,  NW.,  suite  140, 
Washington,  DC  20037,  (202)  857-3800. 


Provisions  of  the  Regulatory 
Flexibility  Act  of  1980  do  not  apply  to 
this  proceeding 

Members  of  the  public  should  note 
that  from  the  time  a  Notice  of  Proposed 
Rule  Making  is  issued  until  the  matter 
is  no  longer  subject  to  Commission 
consideration  or  court  review,  all  ex 
porfe  contacts  are  prohibited  in 
Commission  proceedings,  such  as  this 
one,  which  involve  channel  allotments. 
See  47  CFR  1.12040))  for  rules 
governing  permissible  ex  parte  contact. 

For  information  regarding  proper 
filing  procedures  for  comments,  see  47 
CFR  1.415  and  1.420. 

List  of  Subjects  in  47  CFR  Part  73 

Radio  broadcasting. 
Federal  Communications  Commission. 
Victoria  M.  McCauley. 

Assistant  Chief,  Allocations  Branch,  Policy 
and  Rules  Division,  Mass  Media  Bureau. 
[PR  Doc.  93-22858  Filed  9-17-93;  8:45  am] 
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This  section  o(  the  FEDERAL  REGISTER 
contains  documents  other  than  rulM  or 
proposed  mies  that  are  appHcabte  to  the 
put>k:.  Notices  (7f  hearings  arxl  Investioations, 
cofTVTvttae  meetings,  agency  dedsiorts  and 
rulings,  detegations  Ol  authotity,  Wing  of 
petnions  and  appllcatx}os  and  agerxry 
statements  of  organization  and  functions  are 
exampies  of  documents  appearing  In  this 
section. 


DEPARTMENT  OF  COMMERCE 

Agency  Foim  Under  Review  by  the 
Office  of  Management  and  Budget 

DOC  has  submitted  to  the  Office  of 
Management  and  Budget  (OMB)  for 
clearance  the  following  proposal  for 
collection  of  information  under  the 
provisions  of  the  Paperwork  Reduction 
Act  (44  U.S.C.  Chapter  35). 

Agency:  National  Oceanic  and 
Atmospheric  Administration. 

Title:  Economic  Dat^  from  Shrimp 
Fishermen  in  the  U.S.  Gulf  of  Mexico. 

Agency  Form  Number:  None. 

OMB  Approval  Number:  None. 

Type  of  Request:  New. 

Burden:  100  hours. 

Number  of  Respondents:  100. 

Avg  Hours  Per  Response:  1  hour. 

Needs  and  Uses:  Proposed  regulatory 
changes  dealing  with  shrimp  bycatch 
issues  will  alter  the  economic  behavior 
of  Gulf  of  Mexico  shrimp  fishermen. 
Data  from  this  economic  survey  of 
shrimp  fishermen  will  be  used  to  test 
and  calibrate  a  vessel  budget  simulation 
model  that  will  be  used  to  generate 
shrimp  fishermen  cost  and  returns  data. 
The  information  will  be  used  by  fishery 
resource  managers  in  developing, 
implementing,  and  monitoring  fishery 
management  plans  for  this  fishery. 

Affected  Public:  Businesses  or  other 
for-profit  institutions;  small  businesses 
or  organizations. 

Frequency:  One  time. 

Respondent's  Obligation:  Voluntary. 

OMB  Desk  Officer:  Don  Arbuckle, 
(202) 395-7340. 

Copies  of  the  above  information 
collection  proposal  can  be  obtained  by 
calling  or  writing  Edward  Michals,  DOC 
Forms  Clearance  Officer,  (202)  482- 
3271.  Department  of  Conunerce,  Room 
5327, 14Ui  and  Constitution  Avenue, 
N.W.,  Washington,  D.C.  20230. 

Written  comments  and 
recommendations  for  the  proposed 
information  collection  should  be  sent  to 
Don  Arbuckle,  OMB  Desk  Officer,  Room 


3208,  New  Executive  Office  Building. 
Washington,  D.C.  20503. 

Dated:  September  9, 1993. 
Edward  Michals, 

Departmental  Forms  QeararKe  Officer,  Office 
of  Management  and  Organization. 
[FR  Doc  93-22953  Filed  9-17-93;  8:45  ami 
MUJNO  COOE  MIO-CW-F 

Agency  Information  Collectton  Under 
Review  by  the  Office  of  Management 
andBud^Bt 

DOC  has  submitted  to  OMB  for 
clearance  the  following  proposal  for 
collection  of  information  under  the 
provisions  of  the  Paperwork  Reduction 
Act  (44  U.S.C.  chapter  35). 

Agency:  Economic  Development 

Administration  (EDA) 
Title:  Employment  Data  of  Recipient  or 

Other  Party  Connected  with  EDA 

Assistance 
Agency  Form  Number  ED-525 
Number:  OMB  Number:  0610-0021 
Type  of  Request:  Extension 
Burden:  400  hours  with  100 

respondents  and  an  average  response 

time  of  4  hours 
Needs  and  Uses:  This  EDA  form  is  used 

to  obtain  data  that  is  analyzed  by  EDA 

program  managers  to  determine 

comphance  with  title  VI  of  the  Civil 

Ri^ts  Act  of  1964.  section  112  of 

Public  Law  92-65.  which  prohibits 

discrimination  against  handicapped 

individuals 
Affected  Public:  Grant  recipients  who 

received  monies  under  the  EDA 

PubUc  Works  Program 
Frequency:  On  occasion 
Respondent's  Obligation:  Required  to 

obtain  or  retain  a  Benefit 
OMB  Desk  Officer:  Gary  Waxman.  (202) 

395-7340 

Copies  of  the  above  information 
collection  proposal  can  be  obtained  by 
calling  or  writing  DOC  Clearance 
Officer.  Edward  Michals,  (202)  482- 
3271,  Department  of  Commerce,  room 
5327, 14^1  and  Constitution  Avenue, 
NW..  Washington,  DC  20230. 

Written  comments  and 
recommendations  for  the  proposed 
information  collection  should  be  sent  to 
Gary  Waxman,  OMB  Desk  Officer,  room 
3208,  New  Executive  Office  Building. 
Washington,  DC  20503. 


Dated:  September  14, 1993. 
Edward  Nfichals, 

Departmental  Clearance  Officer,  Office  of 
Management  and  Organization. 
[FR  Doc  93-22959  FUed  9-17-93;  8:45  am] 
BILUNQ  COOC  3S10-CW-H 

Bureau  of  Export  Administration 

Electronics  Technical  Advisory 
Committee;  Partially  Closed  Meeting 

A  meeting  of  the  Electronics 
Technical  Advisory  Committee  will  be 
held  October  6. 1993,  9  a.m.,  Herbert  C 
Hoover  Building,  room  1617-M-2, 14th 
Street  and  Pennsylvania  Avenue,  NW., 
Washington,  DC.  The  Committee 
advises  the  Office  of  Technology  and 
PoUcy  Analysis  with  respect  to 
technical  questions  which  affect  the 
level  of  export  controls  applicable  to 
electronics  equipment  or  technology. 

Agenda 

General  Session 

1.  Opening  Remarks  and  Introductions. 

2.  Review  of  ETAC  Membership. 

3.  Discussion  of  ETAC  Chairmen's 
Report. 

4.  Discussion  of  Calendar  of  Events. 

5.  Update  on  COCOM  negotiations. 

6.  Presentations  by  the  Public. 

7.  Review  of  Export  Control  Policy 
Issues. 

8.  Discussion  of  Commodity  Jurisdiction 
Issues. 

Executive  Session 

9.  Discussion  of  matters  properly 
classified  under  Executive  Order 
12356,  dealing  with  the  U.S.  and 
COCOM  control  programs  and 
strategic  criteria  related  thereto. 
The  General  Session  of  the  meeting 

will  be  open  to  the  public  and  a  limited 
number  of  seats  will  be  available.  To  the 
extent  time  permits,  members  of  the 
public  may  present  oral  statements  to 
the  Committee.  Written  statements  may 
be  submitted  at  any  time  before  or  after 
the  meeting.  However,  in  order  to 
faciUtate  distribution  of  public 
presentation  materials  to  the  Committee 
members,  the  Committee  suggests  that 
you  forward  your  public  presentation 
materials  or  comments  at  least  one  week 
before  the  meeting  to  the  address  listed 
below: 

Ms.  Lee  Ann  Carpenter,  Technical 
Advisory  Committee  Unit,  BXA/EA, 


I 
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rooBi  1621,  U.S.  Department  of 

Commerce,  Washington,  DC  20230. 

The  Assistant  Secretary  for 
Administration,  with  the  concurrence  of 
the  delegate  of  the  General  Counsel, 
fonnally  determined  on  February  5. 
1992,  pursuant  to  section  10(d)  of  the 
Federal  Advisory  Committee  Act,  as 
amended,  that  the  series  of  meetings  or 
portions  of  meetings  of  the  Committee 
and  of  any  Subcommittees  thereof, 
dealing  with  the  classified  materials 
listed  in  5  U.S.C.  552(c)(1)  shall  be 
exempt  from  the  provisions  relating  to 
public  meetings  found  in  section 
10(a)(1)  and  (a)(3).  of  the  Federal 
Advisory  Committee  Act.  The  remaining 
series  of  meetings  or  portions  thereof 
will  be  open  to  the  public. 

A  copy  of  the  Notice  of  Determination 
to  close  meetings  or  portions  of 
meetings  of  the  Committee  is  available 
for  public  inspection  and  copying  in  the 
Central  Reference  and  Records 
Inspection  Facility,  room  6020,  U.S. 
Department  of  Commerce,  Washington, 
DC.  For  further  information  or  copies  of 
the  minutes  call  Lee  Ann  Carpenter, 
202-482-2583. 

Dated:  September  13, 1993. 
Betty  FerreU. 

Director.  Technical  Advisory  Committee  Unit 
(PR  Doc.  93-22951  Filed  9-17-93;  8:45  ami 

MLUNG  COOC  3S10-OT-M 


[Docket  No*.  2103-02  and  2104-^] 
Denial  of  Privileges 

In  the  Matter  of:  Goh  Sian  Lake,  a/k/a  Alex 
Goh,  individually  and  doing  business  as 
Cheras  Plaza  Sdn.  Bhd.  and  Tok  Peng  Chua, 
Respondents. 

Summary 

Pursuant  to  the  August  11, 1993, 
recommended  Decision  and  Order  of  the 
Administrative  Law  Judge  (ALJ).  which 
Decision  and  Order  is  attached  hereto 
and  affirmed  by  me,  Goh  Sian  Lake,  a/ 
k/a  Alex  Goh  individually  and  doing 
business  as  Cheras  Plaza  Sdn.  Bhd.,  and 
Tok  Peng  Chua  a/k/a  Douglas  Chua  and 
Chua  Tok  Peng  (hereafter  Respondents) 
and  all  successors,  assignees,  officers, 
partners,  representatives,  agents,  and 
employees  are  hereby  denied  for  a 
period  of  twenty  years  from  the  date 
hereof  all  privileges  of  participating 
directly  or  indirectly,  in  any  manner  or 
capacity,  in  any  transaction  involving 
commodities  or  technical  data  exported 
from  the  United  States  in  whole  or  in 
part,  or  to  be  exported,  or  that  are 
otherwise  subject  to  the  Export 
Administration  Regulations  (15  CFR 
parts  768-799). 


Order 

On  August  11, 1993,  the  ALJ  entered 
his  Recommended  Decision  and  Order 
in  the  above-refe -enced  matter.  The 
Decision  and  Order,  a  copy  of  which  is 
attached  hereto  and  made  a  part  hereof, 
has  been  referred  to  me  for  final  action. 
Having  examined  the  record  and  based 
on  the  facts  in  this  case,  I  hereby  affirm 
the  E)ecision  and  Order  of  the  ALJ. 

This  constitutes  final  agency  action  in 
this  matter. 

Dated:  September  10, 1993. 
Barry  Carter, 

Acting  Under  Secretary  for  Export 
Administration. 

Decision  and  Order  on  Default 

hi  the  Matter  of:  Goh  Sian  Lake,  a/k/a  Alex 
Goh,  individually  and  doing  business  as 
Cheras  Plaza  Sdn.  Bhd.i  and  Tok  Peng  Chua, 
Respondents. 

Appearance  for  Respondent: 
Mr.  Goh  Sian  Lake  also  known  as  Alex 
Goh,  individually  and  doing  business 
as  Cheras  Plaza  Sdn.  Bhd.,  26  Jalan 
Mt.  Erskine,  Penang.  Malaysia 
and 
Mr.  Tok  Peng  Chua  also  known  as 
Douglas  Chua  and  Chua  Tok  Peng,  17 
Jalan  Peria,  Kuala  Lumpur,  Malaysia 
Appearance  for  Agency:  Thomas  C. 
Barbour.  Esq.,  U.S.  Department  of 
Commerce,  Office  of  Qiief  Counsel  for 
Export  Administration,  room  H3839, 
14th  k  Constitution  Avenue,  NW.. 
Washington.  DC  20230. 

Preliminary  Statement 

On  February  20. 1992,  the  Office  of 
Export  Enforcement,  United  States 


)  The  caption  appears  as  amended  sua  sponte 
Although  Cheras  Plaza  Sdn.  Bhd.  (Cheras  Plaza) 
thus  far  has  been  listed  in  this  consolidated 
proceeding  as  a  Respondent  in  its  own  right  under 
Case  No.  2103-03,  the  record  reveals  that  Cheras 
Plaza  actually  is  not  a  separate  party  but.  rather,  at 
all  times  merely  has  been  but  another  identity  form. 
or  alias,  for  Respondent  Goh  Sian  Lake,  also  known 
as  Alex  Goh  (Goh)  Acconiingly,  the  relevant 
charging  letter,  in  sununarizmg  contentions,  did  not 
allege  that  Cheras  Plaza,  as  such,  had  committed 
any  violations,  all  such  substantive  allegatioiu 
having  been  directed  only  against  Goh.  Also,  proof 
of  separate  service  of  &  charging  latter  on  Cheras 
Plaza  has  not  been  received.  Accordingly,  while 
Goh  may  have  used  the  Cheras  Plaza  name  in  his 
activities  considered  herein,  the  record  provides  no 
grounds — procedural  or  central — for  continuing  to 
treat  Cheras  Plaza  as  a  separate  entity  apart  from 
Goh.  Therefore,  the  above  docket  numbisr 
previously  assigned  hereby  i5  revoked  and, 
hereinafter,  all  references  to  Cheras  Plaza  merely 
will  be  made  in  the  context  of  its  status  as  an 
additional  identity  for  Goh.  As  represented  in 
Agency  Counsels  April  2, 1993.  Motion  for  Default 
Order.  Cheras  Plaza,  in  any  event  no  longer  is  in 
business.  The  August  3. 1993  Order  issued  herein 
consolidating  thme  procaedings  and  holding  Goh, 
Cheras  Plaza  and  Chua  in  default  hereby  is 
amended  to  conform  «vith  the  above  conclusions. 
Accordingly,  only  Goh  and  Chua,  as  they  variously 
are  known,  an  in  default 


Department  of  Commerce  (the 
Department  or  Agency)  issued  separate 
charging  letters  against  Goh  Sian  Lake, 
a/k/a  Alex  Goh  (Goh)  2  individually  and 
doing  business  as  Cheras  Plaza  Sdn. 
Bhd.  (Cheras  Plaza),  and  Tok  Peng  Chua 
(Chua),3  under  the  authority  of  the 


2  The  August  S.  1993.  Order  consoUdating  the 
cases  against  the  Respondents  herein  also  found 
them  to  be  in  debult  for  failure  to  answer  the 
charging  letters  sen-ed  upon  them.  The  conclusion 
that  Goh  was  in  default  was  based  upon  the 
following  undisputed  e\'idence:  As  indicated  in 
Agency  Counsel's  April  2.  1993.  Motion  for  Default 
Order,  it  was  determined  only  more  than  a  year 
after  the  relevant  February  1992  charging  letter  was 
issued  that  it  In  fact,  had  been  served  upon  Goh 
in  Malaysia  on  or  about  March  6. 1992.  A  copy  of 
the  charging  letter,  sent  by  registered  mail  on  that 
date  to  Goh's  last  known  address,  in  Pen%ng, 
Malaysia,  was  returned  marked  "Unclaimed."  The 
Foreign  Commercial  Officer  (PCS)  at  the  United 
States  Embassy,  Kuala  Lumpur,  Malaysia,  reported 
by  cable  that  a  year  later,  on  March  8. 1993.  he  had 
visited  the  Penang  address  attributed  to  Goh  where 
he  had  found  three  wood  and  corrugated  steel 
structures,  the  center  one  being  most  likely 
occupied  by  Goh  Although  the  door  to  the  center 
building  was  locked  and  the  neighbors  at  the 
adjoining  structures  did  not  know  the  name  of  the 
occupant  es-idence  that  it  still  was  inhabited 
included  the  daily  delivery  there  of  an  English 
language  newspaper:  neighbors'  reports  that  the 
man  who  lived  there  left  in  the  mornings  and 
returned  in  the  evenings:  and  a  1992  white  pages 
telephone  directory  listing  for  Goh  Sian  Lake  at  that 
address.  While  numerous  telephone  calls  to  the 
number  shown  were  unanswered,  the  Postmaster  at 
the  Penang  General  Post  Office  confirmed  to  the 
PCS  Officer  that  mail  to  the  address  in  question 
would  be  delivered  there.  From  the  above,  noting 
that  the  copy  of  the  charging  letter  sent  by 
registered  mail  to  Goh  at  the  Penang  address  had 
been  returned  "unclaimed;"  that  §  788.4(b)  of  the 
Regulations  provides  that  service  of  a  charging 
letter  may  be  made  "(b)y  mailing  a  copy  by 
registered  •  •  •  mail  addressed  to  the  Respondent 
at  his  last  known  address;"  and  that,  under 
S  788.4(d)  of  the  Regulations,  "(t)he  date  of  service 
of  a  charging  letter  shall  be  the  date  of  its  deli\'«ry, 
or  of  its  att«npted  delivery  if  delivery  is  refused," 
I  accepted  Agency  Counsel's  evidence  that  the 
Respondent  had  been  duly  serv-ed  by  registered 
mail  on  or  about  March  6, 1992.  and  that  be  had 
refused  service  of  same.  Since  Goh  has  not 
answered  the  charging  letter  for  months  beyond  the 
30  days  permitted  for  same  under  §  788.7(a)  of  the 
Regulations  and  has  not  filed  acknowledgment  or 
made  any  other  submission  in  connection 
therewith,  pursuant  to  $  788.B(a)  of  the  Regulations, 
I  issued  the  above  August  5  Order  holding  him  in 
defeult 

'  The  August  S  Order,  upon  the  following 
undisputed  facts,  also  held  Chua  to  be  in  default: 
As  set  forth  in  Agency  Counsel's  lune  18, 1993, 
Submission  on  Service,  the  Department  haWng 
received  from  a  former  neighbor  a  new  address  for 
Chua  in  Kuala  Lumpur,  Malaysia,  on  May  6, 1993, 
forwarded  the  February  1992  cha.-^ing  letter  to  him 
at  that  location.  In  late  May,  the  envelope  was 
returned  to  the  Department,  marked  "unclaimed." 
Postal  markings  on  the  back  and  front  of  the 
envelope  indicate  that  service  M'as  attempted  to  be 
made  on  or  about  May  22, 1993,  but  that  Chua 
refused  to  claim  the  letter.  As  with  Goh.  the  FCS 
OfGcer.  in  April  1993,  found  a  Usung  for  Chua  at 
the  relevant  address  in  the  1992  Kuala  Lumpur 
telephone  directory.  For  the  reasons  noted  above  in 
connection  with  the  senace  of  the  charging  letter 
on  Goh.  and  pursuant  to  §§  788  4(h)  and  (d)  of  the 
RegulaUons,  described  above.  I  concluded  that 
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Export  Admiziistration  Act  of  1979,  as 
amended  (50  U.S.CA.  app.  §§2401- 
2420  (1991,  Supp.  1992,  and  Pub.  L 
103-10.  Man±  27. 1993J)  (the  Act),  and 
the  Export  Administration  Regulations 
(currently  codified  at  15  CFR  parts  768- 
799  (1992))  (the  Regulations).  The 
allegations  in  the  above  charging  letters 
relate  to  the  same  facts  and  issues 
adjudicated  by  the  then-Acting  Under 
Secretary  for  Export  Administration  on 
March  25. 1993,  in  the  Matter  of  Peter 
Burger,  et  al*  In  Burger,  two 
conspiracies  in  violation  of  the  Act  and 
Regulations  were  found.  While  the 
relevant  charging  letters  alleged  that 
Gob  and  Chua  were  engaged  as  co- 
conspirators in  the  activities  found 
unlawful  in  Burger,  they  were  not 
joined  as  Respondents  in  that  matter 
because,  to  Agency  Counsel's 
knowledge  at  the  time,  it  had  not  been 
possible  to  obtain  jurisdiction  by 
locating  and  serving  them  in  southeast 
Asia  with  the  relevant  charging  letters. 
Now.  by  Motion  for  Default  Order,  dated 
April  2, 1993.  and  Jxme  18. 1993. 
Submission  on  Service,  Agency  Counsel 
has  provided  proofs  of  service  on  these 
Respondents  and.  accordingly,  seeks 
judgments  on  default  against  Gob  and 
Chua,  respectively.  In  so  doing.  Agency 
Counsel  principally  relies  on  arguments 
made  in  connection  with  the  earlier 
consolidated  proceeding  in  Burger.  In 
Burger,  as  here,  the  Department  has 
alleged  that  Gob  unlawfully  participated 
in  both  schemes,  while  Chua  was  active 
only  in  the  second  conspiracy.  These 
charging  letters  collectively  allege: 

1 .  Allegations  Relating  to  Goh 

That  between  approximately 
November  6.  1987.  and  April  7,  1988, 
Cob.  individually  and  doing  business  as 
Cheras  Plaza,  Kuala  Lumpur.  Malaysia, 
conspired  with  Burger,  individually, 
and  in  his  capacity  as  agent  for  both 


Chua  was  Mr*«d  with  a  copy  of  the  charging  lettar 
on  or  about  May  22. 1993,  the  data  whao  be  refused 
to  claim  the  charging  lettar  sent  to  his  last  known 
address.  Although  lass  than  the  30  day  period 
provided  in  $  78a.7(aj  of  the  Regulations  for 
respondents  to  answer  duly-served  charging  letters 
had  passed  wtten  Agaacy  Counsel,  citing  the 
unlikelihood  that  aoswei  would  be  filed,  submitted 
bis  June  10  motion  for  default  tudgmaot.  when  the 
August  5  Oder  was  issued,  well  over  60  days  had 
passed  since  Chua  had  refused  service  of  the 
charging  lettar.  As  no  answer,  acknowledgmenl  or 
other  submission  has  been  received  from  Chua 
concerning  the  charging  letter,  pursuant  to 
$  788.8(a)  of  the  Regulations,  the  August  5  Order 
held  that  he,  too,  was  in  default 

<  58  FR  18368  (April  9.  1993).  In  Burger,  supia. 
the  Respondents  ware  Peter  Burger  (Burger), 
individually  and  as  agent  for  both  latamational 
Business  Conoedions  (IBQ  and  Helling  KG 
(Helling):  Helling;  and  IBC.  Each  Respondent  for  the 
violations  found  were  denied  all  export  privilege* 
for  a  period  of  20  years  commencing  March  25, 
1993,  the  date  of  the  Acting  Under  Secretary's  Final 
Decision  and  Order. 


Helling.  Hamburg,  Germany,  and  IBC. 
Luxembourg.  Luxembourg,  to  acquire  60 
U.S. -origin  Tektronix  workstations  in 
Malaysia  by  misrepresenting  the  end- 
use  and  the  end-user  of  the  workstations 
to  the  Malaysian  distributor  to  the  U.S. 
manufacturer,  that  Goh,  accordingly, 
obtained  the  workstations  by  the 
methods  described  above  and.  in 
accordance  with  instructions  received 
from  Burger,  was  instrumental  in  their 
reexport  from  Malaysia  v«thout 
obtaining  from  the  Department  the 
prerequisite  reexport  authorization  that 
he  knew,  or  should  have  known,  was 
required  by  §  774.1  of  the  Regulations. 
Therefor,  for  ccmspiring  with  Burger,  in 
the  latter's  individual  capacity  and  as 
agent,  to  violate  the  Act  and  the 
Regulations,  Goh  violated  §  787.3(b)  of 
the  Regulations. 

That  in  connection  with  the  above 
conspiracy,  on  April  7. 1988,  Goh  was 
instrumental  in  the  reexport  of  60  U.S.- 
origin  Tektronix  workstations  without 
obtaining  from  the  Department  the 
reexport  authorization  required  by 
§  774.1  of  the  Regulations.  By  causing 
conduct  prohibited  by  the  Act  and  the 
Regulations.  Goh  is  alleged  to  have 
violated  §787.2  of  the  Regulations. 
Further,  for  his  role  in  reexporting  the 
U.S. -origin  workstations  while  knowing 
that  such  conduct  was  violative  of  the 
Act  and/or  the  Regulations.  Goh 
violated  §  787.4(a)  of  the  Regulations. 

2.  Allegations  Relating  to  Goh  and  Chua 

That  between  about  August  31. 1988. 
and  November  25. 1988.  a  second 
conspiracy  occurred  participated  in  by 
Goh;  *  Chua,  also  known  as  Douglas 
Chua;  Burger,  individually  and  as  agent 
for  Helling  and  IBC,  joined  and  abetted 
by  co-conspirators  Ming  Kit  Hui,  also 
known  as  Charles  Hui,  individually  and 
doing  business  as  Hunter  Computer 
Systems,  Limited.  Hong  Kong  (herein 
collectively  referred  to  as  Hui);  Emily 
Lim,  also  known  as  Lim  Sook  Poh, 
individually  and  doing  business  as 
Wellpooi  Corporation,  Kuala  Lumpur, 
Malaysia  (herein  collectively  referred  to 
as  Wellpooi);  Perry  Chen,  individually 
and  doing  business  as  Dyna  Computer. 
Inc.,  San  Jose,  California  (herein 
collectively  referred  to  as  Chen);  and 
Kenneth  Lam.  an  employee  of  Hunter.* 
Chua  allegedly  was  employed  during 
that  period  by  both  Hunter  and 


•  The  Department  did  not  allege  that  Goh  used  the 
Cheras  Plaza  identity  in  the  second  conspiracy. 

•  On  March  4.  1993,  the  Department  withdi«w  Ike 
charging  letters  previously  issued  against 
Respondents  Hui,  Lam.  Lim  and  Wellpooi. 
respectively,  in  Cases  Nos.  2104-01  through  2104- 
04.  Induaive,  because  of  the  cooHnuad 
unlikelihood  that  it  would  be  able  to  locate  and 
lerve  them  in  southeast  Asia. 


Wellpooi.  The  purpose  of  this  later 
conspiracy  was  for  Goh.  as  instructed  by 
Burger,  to  obtain  for  Burger.  IBC  and 
Helling,  a  US-origin  ProQuip  rigid  disk 
certifier  and  Tektronix  color  graphic 
workstations  and  to  export  those 
commodities  contrary  to  the 
Regulations.  It  is  charged  that  in 
carrying  out  this  conspiracy,  the  above- 
named  parties  filed  with  the  Department 
and  application  for  a  validated  export 
Ucense  that  contained  false  and 
misleading  statements  of  material  fact; 
attempted  to  export  from  the  United 
States  a  ProQuip  ngid  disk  certifier 
contrary  to  the  Regulations;  and 
exported  a  Tektronix  workstation  from 
the  United  States  without  the  validated 
export  license  required  by  §  772.1  of  the 
Regulations.  By  so  conspiring  to  violate 
the  Act  and  Regulations,  including 
prescribed  licensing  requirements,  Goh 
and  Chua  each  violated  §  787.3(b)  of  the 
Regulations. 

That,  in  furtherance  of  the  second 
alleged  conspiracy,  on  about  November 
9. 1988.  the  conspirators  submitted  to 
the  Department  an  application  for  a 
validated  export  license  to  export  a 
ProQuip  rigid  disk  certifier  to  Wellpooi 
in  Malaysia,  which  application,  also 
signed  by  Lim  as  Wellpool's  Managing 
Director,  falsely  represented  that 
Wellpooi  was  the  intended  end-user  of 
the  equipment  when,  in  fact,  it  was  not. 
In  so  doing.  Goh  and  Chua,  as  members 
of  the  conspiracy,  each  violated 
§  787.5(a)  of  the  Regulations  by  making 
false  and  misleading  statements  of 
material  fact  to  a  United  States  agency 
in  connection  with  the  preparation, 
submission  or  use  of  an  export  control 
document. 

That  as  part  of  the  above  second 
conspiracy,  on  about  November  20, 
1988.  Kenneth  Lam  exported  a 
Tektronix  color  graphics  workstation 
from  the  United  States  to  Hong  Kong 
without  obtaining  from  the  Department 
the  vahdated  export  license  required  by 
§  772.1(b)  of  the  Regulations.  By 
exporting  this  workstation  in  a  manner 
contrary  to  the  Act  and  Regulations, 
Goh  and  Chua.  as  members  of  the 
conspiracy,  each  violated  §  787.6  of  the 
Regulations:  and 

That,  on  about  November  25. 1988. 
also  in  furtherance  of  the  second 
conspiracy,  Goh  and  Chua,  as  members 
of  the  conspiracy,  each  violated 
§  787.3(a)  of  the  Regulations  when 
Chen,  aided  by  Chua.  made  effort  to 
violate  the  Act  and  Regulations  by 
attempting  to  export  the  ProQuip 
equipment  to  Canada  while  knowing 
that  the  equipment  was  intended  for 
immediate  reexport  from  Canada  and 
that  the  Department  had  denied  tlieir 
previously-filed  application  for  a 
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validated  export  license  to  ship  such 
equipment  from  the  United  States  to 
Wellpool  in  Malaysia.  In  addition, 
because  their  conspirators  had 
purchased  and  trarisported  that 
equipment  while  knowing  that  to  do  so 
was  violative  of  the  Act  and 
Regulations,  Goh  and  Chua  each 
violated  §  787.4(a)  of  the  Regulations. 
By  Order,  dated  August  5, 1993,  as 
amended  in  footnote  1 ,  above,  I 
consolidated  for  further  proceeding 
Cases  Nos.  2103-02  and  2104-05 
involving,  respectively,  Goh  and  Chua 
and,  as  noted,  found  those  Respondents 
to  be  in  default  for  having  faileJd  to 
answer  the  charging  letters  which, 
under  the  Regulations,  had  been  duly 
served  on  them.  Since,  as  also  noted, 
this  decision  involves  the  same  factual 
circumstances  as  In  the  Matter  of  Peter 
Burger,  at  ai,  supra.  Agency  Counsel 
relies  upon  arguments  previously 
submitted  in  connection  with  that 
consolidated  matter.  Accordingly,  this 
Decision  in  large  part  follows  my 
February  24, 1993,  Recommended 
Decision  in  Burger,  af&rmed  by  the 
Acting  Under  Secretary  which,  in  turn, 
reflected  Agency  Counsel's  able  May  6 
and  July  13. 1992,  Submissions  in 
Burger,  including  the  uncontradicted 
evidentiary  exhibits  presented 
therewith.  Agency  Counsel's  April  2 
and  June  18, 1993.  Submissions  in 
connection  with  Goh  and  Chua  also 
have  been  carefully  considered. 

Facts 

A.  The  First  Conspiracy— Goh 

On  October  22, 1987.'  Compuser 
Datentechnik  GmbH  (Compuser), 
Hamburg,  Germany,  ordered  60 
workstations  from  Tektronix  GmbH,  the 
Hamburg-based  German  distributor  for 
Tektronix  Inc.,  Beaverton,  Oregon, 
subsequently  advising  Tektronix  on 
October  26  that  the  order  was  to  be 
delivered  to  Helling  KG  at  an  address 
also  in  Hamburg.  On  October  27. 
Tektronix  GmbH  advised  Compuser  of 
an  extension  in  the  delivery  date  and 
that  two  new  models  could  be 
substituted  for  the  initially-ordered 
workstations."  This  letter  also  gave 


'  All  cUtM  hereinafter  are  within  1987  unless 
stated  to  be  otherwise. 

•  In  this  period,  and  in  the  weeks  that  followed, 
a  series  of  meetings  were  held  in  Europe  and  the 
United  States  concerning  this  order.  Of  particular 
signif5cance  was  an  October  27, 1987.  meeting  at 
Helling's  offices,  attended  by  representatives  of 
Tektrooix,  an  official  of  Compuser.  and  at  which 
Helling  was  represented  by  a  Mr.  Neisse.  Neisae 
iater  was  more  fully  identified  in  the  record  as 
Harald  Neisse.  chief  of  bookkeeping  for  Helling  and 
one  of  the  three  principals  of  EBC.  The  Tektronix 
memorandum  describing  that  October  27  meeting 
indicated  that  it  was  at  that  meeting  that  Tektronix 
officials  became  aware  that,  while  some  of  tha 


notice  that  the  workstations  were  being 
purchased  for  resale  and  that  the  final 
recipient  was  not  yet  known.  Tektronix, 
concerned  about  Helling's  resale  of  the 
workstations  to  unknown  end-users, 
attempted  to  conclude  the  transaction 
by  using  an  individual  validated 
license,  rather  than  its  distribution 
hcense.  On  November  25,  HeUing 
canceled  the  deal. 

However,  on  November  8,  Goh,  of 
Cheras  Plaza,  Kuala  Lumpur,  Malaysia, 
placed  an  order  with  Sime  Darby 
Systems,  a  Tektronix  distributor  in  that 
city,  for  an  order  of  Tektronix 
workstations  nearly  identical  to  that 
which  Compuser  originally  had  given  to 
Tektronix  GmbH  in  Hamburg.  As 
Agency  counsel  indicates,  it  is 
particularly  significant  here  that  Cheras 
Plaza's  banker,  Compagnie 
Luxembourgeoise  De  Ijl  Dresdner  Bank 
AG.  in  Luxembourg,  as  correspondence 
reveals,  made  payment  pursuant  to 
instructions  received  from  IBC,  and  that 
the  letter  of  credit  for  the  transaction 
identified  IBC  as  the  applicant.^ 

After  further  communications 
between  Sime  Darby  and  Goh,  during 
which  Goh  represented  that  the 
Tektronix  workstations  were  to  be  used 
in  a  Malaysian  government  project,  the 
workstations  were  delivered  to  Goh  in 
Malaysia  in  two  separate  shipments.  On 
February  13  and  March  19. 1988, 
respectively,  Sime  Darby  sent  two 
telexes  in  connection  with  these 
shipments  to  the  Luxembourg  bank 
requesting  that  the  bank  "advise  the 
applicant  International  Business  Co."  of 
the  shipment  of  the  computers  from  the 
United  States  to  Malaysia. 

In  an  interview  with  the  Royal 
Malaysian  Police,  described  in  a 
September  27, 1989,  letter  from  that 
organization  to  the  U.S.  Customs 
Attache,  Singapore,  Goh  related  that  at 
the  end  of  1987.  Peter  Burger  of  IBC,  "an 
old  ftiend."  had  met  with  Goh  in  Kuala 
Lumpur  and  asked  that  Goh  supply  50 
Tektronix  terminals,  which  Goh, 
accordingly,  ordered  from  Sime  Darby. 
When,  the  terminals  arrived  in  Kuala 
Lumpur  in  late  March  1988,  they  were 
turned  over  to  Burger  who  reexported 
them.  Goh  told  the  police  that  he  had 
acted  only  on  commission,  that  the 


ordered  equipment  might  be  used  by  Helling  for 
academic  purposes  in  its  institute  for  training  and 
continued  education.  HeUing  actually  intended  that 
most  of  the  Tektronix  equipmeol  to  be  purchased 
would  be  for  resale.  The  Tektronix  officials' 
subsequent  difficulties  in  discovering  to  whom 
Helling  planned  to  resell  its  equipment  caused  that 
manufacturer  to  become  cautious  in  its  approach  to 
the  transaction. 

•  Compagnie  Luxembourgeoise  is  a  wholly-owned 
subsidiary  of  Dresdner  Bonk  AG,  Frankfurt, 
Germany.  Dresdner  Bank  AG,  Hamburg,  served  as 
Helling's  bank. 


transaction  has  been  between  Sime 
Darby  and  IBC.  Luxembourg,  and  that 
according  to  Burger,  the  purchasing  had 
been  done  in  Malaysia  because  it  was 
cheaper. 

Agency  Counsel  argues  that  Goh's 
statement  to  the  Malaysian  PoUce. 
coupled  with  his  story  to  Sime  Darby  to 
convince  that  Company  of  the 
legitimacy  of  his  order,  establish  the 
existence  of  a  conspiracy  between  Goh 
and  Burger,  as  an  agent  of  IBC,  to  obtain 
and  to  reexport  controlled  U.S.-origin 
goods  without  authorization  from  the 
Department. 

Agency  Coimsel  also  points  out  that 
Helling's  involvement  in  this 
transaction  was  demonstrated  in  two 
ways.  First,  Helling  had  tried  to  obtain 
for  unnamed  end-users  the  same 
Tektronix  workstations  that  Goh  later 
was  able  to  procure  for  Burger  in 
Malaysia,  and  that  Goh  had  engaged  in 
the  transaction  with  Sime  Darby  only 
after  the  failure  of  negotiations  between 
Helling  and  Tektronix  GmbH.  Second,  a 
Dun  and  Bradstreet  Ltd.  report  prepared 
on  International  Business  Connections 
SA  (IBC,  SA)  stationery  identified  that 
Company's  directors  as  Harold  Neisse. 
Ingeborg  Neisse  and  Nathanael  Ries. 
That  report  also  indicated  that  while 
IBC,  SA,  incorporated  in  1985,  had  no 
employees  and  little  financing,  the  cost 
of  the  purchased  workstations  exceeded 
$1  million  dollars  (U.S.).  Additional 
information  concerning  Helling, 
submitted  by  Agency  Counsel,  reveals 
that  Nathanael  Riess  is  Helling's 
managing  director;  that  Harald  Neisse  is 
chief  of  bookkeeping  for  Helling  lo  and 
is  married  to  Ingeborg  Neisse. 

From  the  above  evidence,  Agency 
Counsel  argues  persuasively  that 
Helling,  having  been  unable  to  purchase 
the  Tektronix  workstations  directly  from 
that  manufacturer  because  of  its 
insistence  on  following  the  export 
Ucensing  requirements,  used  IBC  as  a 
facade  for  Helling's  principals  in  order 
to  procure  those  same  terminals.  The 
workstations  involved  are  controlled  for 
national  security  reasons  and  the 
submitted  evidence  establishes  Goh's 
responsibihty  as  co-conspirator  for  each 
of  the  unlawful  acts  alleged  in  the 
charging  letter  issued  against  him. 


to  Harald  Neisse  first  was  identified  above  in 
connection  with  the  original  unsuccessful  Hamburg 
transaction  in  connection  with  his  attendance  at  the 
October  27,  1987.  meeting  with  Tektronix  and 
Compuser  officials  where  he  appeared  as  Helling's 
representative.  As  indicated  by  Agency  Counsel 
from  the  record,  "Harald"  it  the  German  spelling 
for  "Harold,"  ai  thai  name  appeared  n  the  list  of 
IBCs  princapak. 
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B.  The  Second  Conspiracy — Goh  and 
Chua 

On  September  6, 1988,  ProQuip,  Inc.. 
Santa  Clara,  California,  provided  a 
series  of  price  quotations  for  a  ProQuip 
burnisher,  glide  tester,  rigid  di.sk 
certifier  and  other  related  equipment  in 
response  to  a  late  August  1988  request 
by  Charles  Hui,  managing  director  of 
Hunter  Computer  Systems,  Inc.,  Hong 
Kong.  On  September  9,  Hunter  sent 
ProQuip  a  purchase  order  for  the 
equipment. 

The  above  transaction  followed  a 
September  2, 1988,  fax,  the  top  of  which 
indicates  that  it  was  sent  from  "Helling 
KG  Hamburg."  In  that  fax.  Burger  sent 
instructions  to  Goh  regarding  payment 
for  the  ProQuip  equipment  and  also 
provided  technical  specifications 
concerning  three  Tektronix  workstations 
he  wanted  Goh  to  purchase.  Agency 
Counsel  emphasizes  that,  in  this  fax. 
Burger  specified  that  payment  for  the 
final  70  percent  balance  to  become  due 
on  the  ProQuip  items  would  be  made 
after  "arrival  at  final  (unidentified] 
destination."  The  fox  specified  that 
"EHrekt  (sic)  shipment  from  Hong  Kong/ 
or  New  Territories  accepted,  (by 
Aeroflot)." 

On  September  12, 1988.  Goh 
originated  the  transfer  of  $68,144  (U.S.), 
representing  a  25  percent  downpayment 
for  the  ProQuip  equipment,  from  the 
Hong  Kong  branch  of  the  Desdner  Bank 
to  ProQuip's  account  at  the  Bank  of 
California. 

Additional  documents  regarding  the 
ProQuip  transaction  establish  that,  on 
September  19,  ProQuip  communicated 
to  Hunter  that,  if  the  goods  were  going 
to  the  People's  Republic  of  China  (PRC), 
then  Wellpool  Corporation,  a  Malaysian 
company,  could  not  be  the  ultimate 
consignee  for  the  equipment.  Noting 
that  if  they  applied  for  an  export  license 
with  Wellpool  as  the  ultimate 
consignee.  Hunter  would  not  be 
authorized  to  reexport  the  equipment  to 
the  PRC  without  written  advance 
approval  from  the  U.S.  government. 
Therefore,  ProQuip  suggested  that  time 
could  be  saved  by  obtaining  the  PRC 
End-User  Certificate  at  once  so  that  the 
coimtry  of  ultimate  destination  could  be 
shown  in  ProQuip's  application. 
Nonetheless,  Hunter  obtained  a 
Standard  Form  rrA-629P  signed  by  Hui 
Ming  Kut,  Managing  Director  of  Hunter, 
as  the  purchaser,  and,  as  ultimate 
consignee,  by  Emily  Lim,  SP,  as 
Managing  Director  of  Wellpool. 

In  early  November  1988,  Hunter 
replaced  ProQuip  as  the  exporter  of  the 
ProQuip  equipment  with  Dyna 
Computer,  San  Jose,  California. 
According  to  a  statement  given  by  Kim 


Cheong  Fung  (also  known  as  Sammy 
Fung)  to  special  agents  of  the 
Department's  Office  of  Export 
Enforcement,^!  Hui  had  told  him  that 
the  ProQuip  equipment  would  not  be 
shipped  directly  to  Malaysia  by 
ProQuip,  as  immediate  exporter,  but 
rather  that  the  equipment  would  go 
from  ProQuip  to  Dyna  Computer,  and 
then  to  Malaysia.  This  was  because 
ProQuip  had  advised  that  they  had  to 
have  a  PRC  end-user's  statement  before 
they  could  apply  for  an  export  license. 
Hui  had  chosen  Dyna  Computer  because 
he  and  Perry  K.  Chen,  Dyna's  president, 
were  good  friends  and  as  everything  that 
Hunter  received  from  the  United  States 
has  been  shipped  by  Dyna. 

On  November  23, 1988.  Dyna 
Computer  was  orally  advised  that  its 
application  for  an  export  license  for  the 
equipment  in  question  had  been 
rejected.  On  a  theory  that  it  was  easier 
to  obtain  a  Canadian  export  license, 
Dyna  Computer  immediately  attempted 
to  export  the  equipment  to  Malaysia 
through  Canada  by  sending  the  goods 
there  through  Colin  Trading  Company, 
Vancover,  British  Columbia.  Chua  who, 
as  noted,  had  brought  Goh  and  Hui 
together  and  otherwise  had  been  active 
in  promoting  this  transaction,  and  Colin 
Trading  Company's  president,  Kia  Sai 
Wee  (also  known  as  CoUn  Ong),  had 
been  friends  and  business  partners  in 
Malaysia  and  Singapore  years  before. 

While  discussions  concerning  the 
ProQuip  eqmpment  were  in  progress, 
Hunter  also  ordered  from  Dyna 
Computer  the  three  Tektronix 
workstations  referenced  in  Burger's 
above  September  2, 1988,  fax  to  Goh.  On 
November  20, 1988,  Kenneth  Lam,  one 
of  the  two  engineers  hired  by  Hunter  to 
train  in  the  United  States  on  the 
ProQuip  equipment,  carried  one  of  the 
Tektronix  workstations  out  of  the 
United  States  without  an  export 
license." 

The  Government's  Complaint  for 
Forfeiture,  filed  with  the  United  States 


1  >  Fung,  employed  by  Hui  at  Hunter,  actively 
represented  that  Company  in  this  transaction  both 
in  Asia  and  in  the  United  States.  He  arrived  in 
California  on  November  4, 1988,  having  been  sent 
there  by  Hui  in  the  accompany  of  Tok  Peng  Chua, 
also  known  as  Douglas  Chua,  an  agent  of  Wellpool 
who  introduced  Goh  and  Hui  as  business 
associates.  Chua  thereafter  played  an  active  role  on 
Hunter's  behalf  in  promoting  this  transaction, 
serving  also  principally  as  an  agent  for  Hunter.  In 
dispatching  Fung  to  the  United  States,  Hui  directed 
him  that,  while  in  the  U.S.,  he  always  should  refer 
to  Chua  as  Alex  Goh. 

i>  As  related  by  Fung  In  his  above  statement,  the 
two  other  Tektronix  workstations  similarly  were  to 
be  taken  out  of  the  United  States  by  Lawrence 
Chung,  the  other  engineer  hired  by  Hunter  to  be 
trained  in  the  U.S.,  and  by  Chung's  wife,  who  had 
accompanied  him.  Chen,  however,  not  having  been 
paid  for  those  units,  would  not  release  them. 


District  Court,  Northern  District  of 
Cahfomia,  alleged  that  on  about 
November  23,  1988,  special  agents  of 
the  U.S.  Department  of  Commerce,  in 
executing  a  search  warrant  at  Dyna's 
premises,  seized  the  remaining 
Tektronix  equipment  along  with  records 
indicating  that  Dyna  had  purchased  the 
Tektronix  equipment  on  Hunter's  behalf 
and  at  Hunter's  request.  The  special 
agents  also  seized  a  check  in  the  amount 
of  $22,000  (U.S.)  drawn  upon  Chua's 
account.  Chau  there  being  described  as 
an  agent  of  Wellpool.  These  funds  were 
to  repay  Dyna  Computer  for  its  loan  in 
that  amount  to  Hunter  to  enable  Hunter 
to  complete  the  purchase  of  the  ProQuip 
equipment. 13 

The  complaint  further  alleged  that  on 
November  25, 1988,  the  ProQuip 
equipment  was  seized  and  two 
individuals  were  detained  as  they 
delivered  the  equipment  and  shipping 
documents  to  a  special  agent  acting  in 
undercover  capacity  at  a  freight  shipper 
in  San  Bruno,  California.  These 
documents  included  a  Shipper's  Export 
Declaration  in  which  Dyna  Computer 
had  declared  that  the  ultimate  consignee 
for  the  ProQuip  equipment  to  be  the 
Colin  Trading  Company.  Rejecting  a 
claim  later  filed  by  Chua,  the  U.S. 
District  Court  granted  forfeiture  of  the 
ProQuip  equipment. 

Fung,  in  nis  above  statement  to  the 
special  agents,  also  referred  to  Burger 
and  IBC  in  connection  with  the  ProQuip 
transaction.  When,  in  mid-to-late 
September  1988,  the  deposit  for  the 
equipment  had  been  received,  Hui  told 
Fung  that  it  had  been  sent  from  West 
Germany;  that  Hunter  would  buy  the 
equipment  for  Goh  and  then  send  it  to 
Malaysia  where  Goh  would  claim  it. 
Goh  had  told  Fung  that  the  West 
German  company  he  worked  for  was 
IBC,  headed  by  Peter  Burger.  Fung 
stated  that  he  knew  that  EBC  was  in 
West  Germany  because  when  it  was 
necessary  to  fax  papers  to  that 
Company,  Hunter  employees  had  to  use 
than  049  code  for  West  Germany.  Fung 
also  related  that  the  money  to  buy  the 
ProQuip  equipment  had  been  forwarded 
by  telegrapnic  transfer  bom  West 
Germany.  Chua,  too,  in  a  November  25, 
1988,  statement  to  special  agents, 
related  that  he  had  seen  faxed 
correspondence  between  Hui  and 
Helling,  which  he  identified  as  a  West 
German  company.  Chau  stated  that  this 
had  caused  him  to  believe  that  the 
equipment  ultimately  would  be  sent  to 
West  Germany. 


"In  November  1988.  Hunter  had  paid  ProQuip 
the  entire  outstanding  balance  of  S90.000, 
effectuated  by  two  checks.  Chie  from  the  account  of 
Chua.  as  agent  of  Wellpool,  and  the  other,  in  the 
amount  of  $22,000  drawn  from  Dyna's  account. 
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C.  Conclusions 

From  Agency  Counsel's  evidence, 
incorporation  herein  my  conclusions 
concerning  other  of  the  instant 
Respondents'  co-conspirators  as  set 
forth  in  the  Matter  of  Peter  Burger,  et  al., 
supra,  and  particularly  noting  that  Goh, 
in  this  September  1989  statement, 
admitted  to  the  Royal  Malaysian  PoUce 
with  respect  to  the  first  conspiracy  that 
he  had  ditained  the  Tektronix 
workstations  at  the  request  of  Burger  of 
IBC  and  that  Burger  had  reexported 
them  after  receiving  the  equipment  from 
Goh;i*  that  the  entire  second  conspiracy 
had  involved  obtaining,  exporting,  or 
attempting  to  export,  the  ProQuip  and 
Tektronix  equipment  referenced  in  the 
September  1988  fax  Burger  had  sent 
Goh  from  Helling's  premises;  and  that 
Fung  and  Chua,  in  their  respective 
statements  to  the  authorities  describing 
the  second  conspiracy,  had  implicated 
therein  not  only  themselves,  but  Burger, 
Helling,  IBC  and  Goh,  I  find,  as  alleged 
in  the  February  20, 1992,  charging 
letters,  that  Goh  has  committed  one 
violation  of  §  787.2,  one  violation  of 
§  787.3(a)  two  violations  of  §  787.3(b). 
two  violations  of  §  787.4(a),  one 
violation  of  §  787.5(a)  and  one  violation 
of  §  787.6,  for  a  total  of  eight  violations 
of  the  Regulations. 

From  Agency  Counsel's 
uncontradicted  evidence,  I  further 
conclude  that  Chua  has  committed  one 
violation  of  §  787.3(a),  one  violation  of 
§  787.3(b),  one  violation  of  §  787.4(a) 
one  violation  of  §  787.5(a),  and  one 
violation  of  §  787.6,  for  a  total  of  five 
violations  of  the  Regulations.  Each  of 
the  above  violations  by  Goh  and  Chua 
concerns  commodities  controlled  for 
reasons  of  national  security  under 
section  5  of  the  Act. 

Because  of  the  seriousness  of  the 
violations  here  established,  I  accept 
Agency  Counsel's  recommendation  that 
Goh  and  Chua,  the  Respondents  herein, 
each  be  denied  export  privileges  for 
twenty  years  and.  accordingly,  issue  the 
following  recommended  Order: 

//  is  ordered  that,  For  a  period  of 
twenty  years  fi^m  the  date  of  the  final 
action  by  the  United  States  Department 
of  Commerce,  Respondents 
Goh  Sian  Lake  also  known  as  Alex  Goh, 

individually  and  doing  business  as 

Cheras  Plaza  Sdn.  Bhd.,  26  Jalan  Mt. 

Erskine,  Penang,  Malaysia 
and 


<«The  evideace  abo  shows  that  the  type  and 
quantity  of  the  Taktroolx  equipment  puichasad  for 
Bulger  by  Gob  corresponded  to  that  which  Helling 
and  had  backad  off  ben  buying  diracdy  fraa  thai 
manufacturer  in  Hambuig  wbao  Taidraoix, 
concerned  about  the  ultimata  tlnatlniHnn.  iadsted 
upon  complying  with  the  Regulations  as  they 
related  to  esqjWft  liceoslag. 


Tok  Peng  Chua  also  known  as  Douglas 

Chua  and  Chua  Tok  Peng,  17  Jalan 

Peria,  Kuala  Lumpur,  Malaysia 
and  all  successors,  assignees,  officers, 
partners,  representatives,  agents,  and 
employees  of  each  of  the  above 
Respondents  hereby  are  denied  all 
privileges  of  participating,  directly  or 
indirectly,  in  any  manner  of  capacity,  in 
any  transaction  involving  commodities 
or  technical  data  exported  from  the 
United  States  in  hole  or  in  part,  or  to  be 
exported,  or  that  are  otherwise  subject 
to  the  Regulations. 

I.  Participation  prohibited  each 
Respondent  in  any  such  transaction, 
either  in  the  United  States  or  abroad, 
shall  include,  but  not  be  limited  to. 
participation: 

(i)  As  a  party  or  as  a  representative  of 
a  party  to  a  validated  or  general  export 
license  application; 

(ii)  In  preparing  or  filing  any  export 
hcense  appUcation  or  request  for 
reexport  authorization,  or  any  document 
to  be  submitted  therewith; 

(iii)  In  obtaining  or  using  any 
validated  or  general  export  license  or 
other  export  control  document; 

(iv)  In  carrying  on  negotiations  with 
respect  to,  or  in  receiving,  ordering, 
buying,  selling,  delivering,  storing, 
.using,  or  disposing  of,  in  whole  or  in 
part,  any  commodities  or  technical  data 
exported  from  the  United  States,  or  to  be 
exported;  and 

(v)  In  the  financing,  forwarding, 
transporting,  or  other  servicing  of  such 
commodities  or  technical  data. 

Such  denial  of  export  privileges  shall 
extend  to  those  commodities  and 
technical  deta  which  are  subject  to  the 
Act  and  the  Regulations. 

n.  After  notice  and  opportunity  for 
comment,  such  denial  of  export 
privileges  may  be  made  appUcable  to 
any  person,  firm  corporation,  or 
business  organization  with  which  the 
respective  Respondents  are  now  or 
hereafter  may  be  related  by  affiliation, 
ownership,  control,  position  of 
responsibility,  or  other  cormection  in 
the  conduct  of  trade  or  related  services. 

m.  All  outstanding  individual 
validated  export  licenses  in  which  the 
Respondents  appear  or  participate,  in 
any  manner  or  capacity,  are  hereby 
revoked  and  shall  be  returned  forthwith 
to  the  Office  of  Export  Licensing  for 
cancellation.  Further,  all  of  the 
Respondents'  privileges  of  participating, 
in  any  manner  or  capacity,  in  any 
spec^  licensing  pnicedure,  including, 
but  not  limited,  to,  distribution  licenses, 
hereby  are  revoked. 

rv.  No  person,  firm,  corporation, 
partnership,  or  other  business 
organization,  whether  in  the  United 


States  or  elsewhere,  without  prior 
disclosure  to  and  specific  authorization 
from  the  Office  of  Export  Licensing, 
shall,  with  respect  to  commodities  and 
technical  data,  do  any  of  the  following 
acts,  directly  or  indirectly,  or  carry  on 
negotiations  with  respect  thereto,  in  any 
manner  or  capacity,  on  behalf  of  or  in 
any  association  with  any  Respondent  or 
any  related  person,  or  whereby  any 
Respondent  or  any  related  person  may 
obtain  any  benefit  therefrom  or  have  any 
interest  or  participation  therein,  directly 
or  indirectly: 

(i)  Apply  for,  obtain,  transfer,  or  use 
any  license.  Shipper's  Export 
Declaration,  bill  of  lading,  or  other 
export  control  document  relating  to  any 
export,  reexport,  transshipment,  or 
diversion  of  any  commodity  or  technical 
data  exported  in  whole  or  in  part,  or  to 
be  exported  by,  to,  or  for  any 
Respondent  or  related  person  denied 
export  privileges,  or 

(ii)Order, buy, receive,  use,  sell, 
deliver,  store,  dispose  of.  forward, 
transport,  finance  or  otherwise  service 
or  participate  in  any  export,  reexport, 
transshipment  or  diversion  of  any 
commodity  or  technical  data  exported 
or  to  be  ejroorted  from  the  United  States. 

V.  This  Order  is  affirmed  or  modified 
shall  become  effective  upon  entry  of  the 
Secretary's  final  action  in  this 
proceeding  pursuant  to  the  Act  (50 
U.S.C.A.  app.  2412(c)(1)). 

Dated:  August  11. 1993. 
Robert  M.  Schwanbart, 

Administrative  Law  Judge. 

To  be  considered  in  the  30  day 
statutory  review  process  which  is 
mandated  by  Section  13(c)  of  the  Act, 
submissions  must  be  received  in  the 
Office  of  the  Acting  Under  Secretary  for 
Export  Administration,  Bureau  of 
Export  Administration,  U.S.  Department 
of  Commerce,  room  H-3898B,  14th  and 
Constitution  Avenue,  NW.,  Washington, 
DC  20230.  within  12  days.  Replies  to  the 
other  party's  submission  are  to  be  made 
writhin  the"  following  8  days.  15  CFR 
788.23(b).  50  FR  53134  (1985).  Pursuant 
to  section  13(c)(3)  of  the  Act.  the  order 
of  the  final  order  of  the  Acting  Under 
Secretary  may  be  appealed  to  the  U.S. 
Court  of  Appeals  for  the  District  of 
Columbia  within  15  days  of  its  issuance. 

Certificate  of  Mailing 

I  certify  that  I  have  sent  the  attached 
document  by  first  class  U.S.  mail, 
postage  prepaid,  to  the  following 
persons: 

Mr.  Goh  Sian  Lake,  also  known  as  Alex 
Goh,  individually  and  doing  business 
as  Cheras  Plaza  Sdn.  Bhd..  26  Jalan 
Mt  Erskine,  Penang,  Malaysia 
and 
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Mr.  Tok  Peng  Chua,  also  known  as 
Douglas  Chua  and  Chua  Tok  Peng,  17 
Jalan  Peria,  Kuala  Lumpur,  Malaysia 

Thomas  C  Barbour,  Esq.,  U.S. 
Department  of  Commerce,  Office  of 
Chief  Counsel  for  Export 
Administration,  room  H3839, 14th 
and  Constitution  Avenue,  NW., 
Washington,  DC  20230 

Dated:  August  11, 1993. 
Williemae  Waddell. 
Docket  Qerk. 

[FR Doc  93-22952 Filed 9-17-93;  845  amj 
BNJJNQ  coot  Mie-OT-M 


Foreign-Trade  Zones  Board 
(Ordw  Na  642] 

Grant  of  Authority;  Establishment  of  a 
Foreign-Trade  Zone,  Falrtianka,  AK; 
(FairtMnks  Customs  Port  of  Entry) 

Pursuant  to  its  authority  under  the 
Foreign-Trade  Zones  Act  of  June  18, 
1934.  as  amended  (19  U.S.C.  81a-81u), 
the  Foreign-Trade  Zones  Board  (the 
Board]  adopts  the  following  Order: 

Whereas,  by  an  Act  of  Congress 
approved  June  18, 1934,  an  Act  "To 
provide  for  the  estabUshment  *  *  *  of 
foreign-trade  zones  in  ports  of  entry  of 
the  United  States,  to  expedite  and 
encourage  foreign  commerce,  and  for 
other  purposes,"  as  amended  (19  U.S.C. 
81a-81u)  (the  Act),  the  Foreign-Trade 
Zones  Board  (the  Board]  is  authorized  to 
grant  to  quaUfied  corporations  the 
privilege  of  establishing  foreign-trade 
zones  in  or  adjacent  to  U.S.  Customs 
ports  of  entry; 

Whereas,  the  Fairbanks  Industrial 
Development  Corporation  (the  Grantee], 
an  Alaska  non-profit  corporation,  has 
made  application  (Filed  4-2-92,  FTZ 
Docket  8-92,  57  FR  12797,  4/13/92]  to 
the  Board,  requesting  the  establishment 
of  a  foreign-trade  zone  at  sites  in  the 
Fairbanks,  Alaska  area  in  and  adjacent 
to  the  Fairbanks  Customs  port  of  entry; 
and. 

Whereas,  notice  inviting  public 
comment  has  been  given  in  the  Federal 
Register  and  the  Board  has  found  that 
the  requirements  of  the  Act  and  Board's 
regulations  are  satisfied,  and  that 
approval  subject  to  an  activation  limit  is 
in  the  public  interest; 

Now,  Therefore,  the  Board  hereby 
grants  to  the  Grantee  the  orivilege  of 
establishing  a  foreign-trade  zone, 
designated  on  the  records  of  the  Board 
as  Foreign-Trade  Zone  No.  195,  at  the 
sites  described  in  the  application, 
subject  to  the  Act  and  me  Board's 
regulaticms,  including  section  400.28. 
and  subject  to  s  2.000-acre  activation 
limit 


Signed  at  Washington,  DC,  this  31st  day  of 
August  1993. 

Foreign-Trade  Zones  Board. 
Ronald  H.  Brown, 

Secntaiy  of  Commerce,  Chairman  and 
Executive  Officer. 

Attest: 
John  f.  Da  Ponta.  Jr., 
Executive  Secretary. 

(FR  Doc.  93-22955  Filed  9-17-03;  8:45  am] 
BNJJNQ  COGS  3810-OS-M 


[Order  No.  651] 

Grant  of  AuttK>rtty;  Establishment  of  a 
Foreign-Trade  Zone,  Fort  Worth, 
Texas,  Area  (Daliaa-Fort  Worth 
Customs  Port  of  Entry  Area) 

Pursuant  to  its  authority  under  the 
Foreign-Trade  Zones  Act  of  June  18, 
1934,  as  amended  (19  U.S.C.  81a-81u), 
the  Foreign-Trade  Zones  Board  (the 
Board]  adopts  the  following  Order: 

Whereas,  by  an  Act  of  Congress 
approved  June  18, 1934,  an  Act  "To 
provide  for  the  establishment  *  *  •  of 
foreign-trade  zones  in  ports  of  entry  of 
the  United  States,  to  expedite  and 
encourage  foreign  commerce,  and  for 
other  purposes,"  as  amended  (19  U.S.C. 
81a-81u)  (the  Act),  the  Foreign-Trade 
Zones  Board  (the  Board)  is  authorized  to 
grant  to  qualified  corporations  the 
privilege  of  establishing  foreign-trade 
zones  in  or  adjacent  to  U.S.  Customs 
ports  of  entry; 

HTiereas.  the  Alliance  Corridor,  Inc. 
(the  Grantee),  a  Texas  non-profit 
corporation,  has  made  appUcation  (filed 
11-6-91.  FTZ  Docket  83-91,  57  FR 
1451, 1-14-92)  to  the  Board,  requesting 
the  establishment  of  a  foreign-trade  zone 
at  sites  in  the  Fort  Worth,  Texas  area,  in 
and  adjacent  to  the  Dallas-Fort  Worth 
Customs  port  of  entry;  and. 

Whereas,  notice  inviting  public 
comment  has  been  given  in  the  Federal 
Register  and  the  Board  has  found  that 
the  requirements  of  the  Act  and  the 
Board's  regulations  are  satisfied,  and 
that  approval  subject  to  an  activation 
limit  is  in  the  pubUc  interest; 

Now,  Therefore,  the  Board  hereby 
grants  to  the  Grantee  the  privilege  of 
establishing  a  foreign-trade  zone, 
designated  on  the  records  of  the  Board 
as  Foreign-Trade  Zone  No.  196,  at  the 
sites  described  in  the  application, 
subject  to  the  Act  and  the  Board's 
regulations,  including  section  400.28. 
and  subject  to  s  2,000-acra  activation 
Umit. 

Signed  at  Washington,  DC.  this  31st  day  of 
August  1903. 


Foreign-Trade  Zones  Board. 
Ronald  H.  Brown, 

Secretary  of  Commerce.  Chairman  and 
Executive  Officer 

Attest: 
John  J.  DaPonIa,  Jr.. 
Executive  Secretary. 
[FR  Doc  93-22054  Filed  9-17-93;  8:45  am] 

BHJJNO  COOS  SBie-OS-M 

International  Trade  Administration 
[A-S88-815] 

Gray  Portland  Cement  and  Clinker 
From  Japan;  Rnal  Results  of 
Antidumping  Duty  Administrative 
Review 

AGENCY:  International  Trade 
Administration/Import  Administration, 
Department  of  Commerce. 
ACTION:  Notice  of  final  results  of 
antidumping  duty  administrative 
review. 

SUMMARY:  On  April  21,  1993,  the 
Department  of  Commerce  published  the 
preliminary  results  of  review  of  the 
antidumping  duty  order  on  gray 
Portland  cement  and  clinker  from  Japan. 
The  review  covers  one  manufacturer/ 
exporter  of  the  merchandise  to  the 
United  States,  and  the  period  October 
31, 1990,  through  April  30, 1992. 

We  gave  interested  parties  an 
opportimity  to  comment  on  the 
preliminary  results.  At  the  request  of  the 
petitionera,  we  held  a  public  hearing  on 
June  4. 1993.  Based  on  our  analysis  of 
the  comments  received,  and  the 
correction  of  clerical  errore,  we  have 
changed  the  final  results  from  those 
presented  in  the  preliminary  results  of 
review. 

EFFECTIVE  DATE:  September  20. 1993. 
FOR  FURTHER  INFORMATION  CONTACT:  Fred 
Baker  or  Pam  Woods,  Office  of 
Antidumping  Compliance,  International 
Trade  Administration,  U.S.  Department 
of  Commerce,  Washington,  DC  20230; 
telephone,  (202)  482-5253. 

SUPPLEMENTARY  INFORMATION: 

Background 

On  April  21, 1993,  the  Department  of 
Commerce  (the  Department)  published 
in  the  Federal  Renter  (58  FR  21442) 
the  preliminary  results  of  review  of  the 
antidumping  duty  order  on  gray 
Portland  cement  and  clinker  from  Japan 
(56  FR  21658;  May  10, 1991)  for  the 
period  October  31, 1990,  through  April 
30, 1992.  On  July  14, 1993,  the 
Department  requested  additional 
information  from  Onoda  Cement  Co.. 
Ltd.  (Onoda),  regarding  the  service 
stations  it  operates  in  the  home  market. 
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The  respondent  submitted  that 
information  on  August  2, 1993,  after 
which  the  petitioners  submitted  fectual 
information  and  comments  regarding 
the  service  stations.  The  Department  has 
now  completed  the  administrative 
review  in  accordance  with  section  751 
of  the  Tariff  Act  of  1930,  as  amended 
(the  Tariff  Act). 

Scope  of  the  Review 

The  products  covered  by  this  review 
are  gray  portland  cement  and  cU&ker 
from  Japan.  Gray  portland  cement  is  a 
hydraulic  cement  and  the  primary 
component  of  concrete.  Clinker,  an 
intermediate  material  produced  when 
manufacturing  cement,  has  no  use  other 
than  grinding  into  finished  cement. 
Microfine  cement  was  specifically 
excluded  from  the  antidumping  duty 
order.  Gray  portland  cement  is  currently 
classifiable  under  the  harmonized  tariff 
schedule  (HTS)  item  number  2523.29, 
and  clinker  is  currently  classifiable 
xmder  HTS  item  number  2523.10.  Gray 
portland  cement  has  also  been  entered 
under  item  number  2523.90  as  "other 
hydraulic  cements." 

The  HTS  subheadings  are  provided 
for  convenience  and  customs  purposes. 
The  written  description  remains 
dispositive  as  to  the  scope  of  the 
product  coverage. 

Analjrsis  of  Comments  Received 

We  gave  interested  parties  an 
opportimity  to  comment  on  the 
preliminary  results.  We  received 
comments  from  the  petitioners,  the  Ad 
Hoc  Conunittee  of  Southern  California 
Producers  of  Gray  Portland  Cement 
(petitioners),  and  from  the  respondent. 
Onoda. 

Comment  i:  Petitioners  argue  that 
Onoda  is  not  entitled  to  a  difference  in 
merchandise  (difmer)  adjustment  for  the 
cost  difference  between  the  U.S.  model 
(Type  I)  and  home  market  model  (Type 
N).  They  argue  that  Onoda  has  failed  to 
meet  the  criteria  for  a  difmer  ad)iistment 
that  was  artioilated  in  the  Department's 
PoUcy  Bulletin  No.  92.2  and  iB  other 
antidumping  cases.  That  criterion  is  that 
respondents  are  entitled  to  difmer 
adjustments  only  if  they  show  that  the 
difference  in  cost  between  the  two 
models  is  attributable  to  the  difiierence 
in  physical  characteristics  of  the 
merchandise.  Evidence  on  the  record, 
petitioners  argue,  demonstrates  that  the 
difiner  adjustment  which  Onoda  has 
reported  is  largely  attributable  to 
differences  in  efficiencies  between 
Onoda's  various  production  bdlities, 
and  not  to  cost  differences  associated 
with  the  physical  characteristics  of  the 
merchandise. 


Onoda  argues  that  it  followed  the 
exact  same  procedure  in  preparing  its 
difiner  adjustment  in  this  segment  of  the 
proceeding  as  it  did  in  the  less-than-foir- 
value  (LTFV)  investigation.  Onoda  notes 
that  during  the  LTFV  investigation,  the 
Department  verified  the  difiner,  and 
granted  the  difmer  adjustment  in 
.  calculating  the  dumping  margin. 
Furthermore,  Onoda  observes  that  the 
Department  said  in  the  Final 
Determination  of  Sales  at  Less  Than  Fair 
Value  that  it  was  satisfied  that  Onoda 
had  reasonably  tied  cost  differences  to 
physical  differences  (see  Final 
Determination  of  Sales  at  Less  than  Fair 
Value;  Gray  Portland  Cement  and 
Clinker  bom  Japan,  56  FR  12156,  at 
12161,  March  22, 1991).  Thus, 
according  to  Onoda,  there  is  no  reason 
for  the  Department  to  not  grant  the 
adjustment  in  this  review.  However, 
should  the  Department  decline  to  grant 
the  full  difmer  adjustment,  Onoda 
argues  that  the  Department  should  at 
least  grant  a  difmdr  adjustment  for  the 
cost  (ufferences  of  the  material  inputs. 

Department's  Position:  We  disagree 
with  petitioners  and  agree  with  Onoda. 
Though  Onoda's  plants  may  have 
diffierent  efficiencies,  the  evidence  on 
record  does  not  establish  that  any 
differences  in  efficiencies  are  the  source 
of  the  cost  differences  identified  by 
Onoda.  Moreover,  as  noted  in  the  LTFV 
investigation,  the  differences  in  the 
productions  process  [e.g.,  amount  and 
duration  of  heat)  result  in  merchandise 
with  different  physical  characteristics. 
(See  Gray  Portiand  Cement  and  Clinker, 
supra,  at  12ie  1).  Thus,  we  allow 
Onoda's  claiir  for  difiner. 

Comment  2 .  Petitioners  argue  that  the 
Department  should  compare  Type  II 
cement  sold  in  the  United  States  to 
Type  N  cement  sold  in  the  home 
market,  rather  than  to  constructed  value. 
They  argue  that  Type  N  cement  meets 
the  criteria  of  such  or  similar 
merchandise  as  provided  in  the  statute 
at  section  771(16).  and  that  the  statute 
requires  the  Department  to  use  such  or 
similar  merchandise  rather  than 
constructed  value  whenever  possible. 
Furthermore,  because  the  difference  in 
variable  cost  of  manufacture  (VOOM) 
between  Type  n  and  Type  N  is  less  than 
20  percent,  Type  N  is  not  disqualified 
from  comparison  to  Type  n  under  the 
Dejpartment's  20  percent  difmer  test. 

Onoda  argues  that  Type  N  should  be 
rejected  as  a  model  match  because  its 
content  of  tricaldum  aluminate  is 
greater  than  eight  percent,  whereas  the 
tricaldiui  aluminate  content  of  lype  II 
is  less  than  eight  percent  Onoda  notes 
that,  as  a  result.  iVp*  N  cannot  be  used 
in  applications  requiring  moderate 
sulfate  resistance  as  can  Type  n.  Type 


N  is,  therefore,  not  "similar" 
merchandise  for  use  in  determining 
FMV. 

Department's  Position:  We  agree  with 
petitioners.  It  is  the  Department's  policy 
to  use  sales  rather  than  cost  information 
in  calculating  FMV  whenever  possible. 
In  this  case,  the  such  or  similar  category 
properly  consists  of  all  models  of  Onoda 
gray  portland  cement,  within  the  class 
or  kind  of  the  order,  sold  in  the  home 
market.  Therefore,  we  are  required  to 
consider  Type  N  as  a  possible 
comparison  model,  as  well  as  all  other 
models  of  Onoda's  cement  in  the  same 
such  or  similar  category. 

In  a  memorandum  to  the  file  dated 
December  17, 1992  (model  match 
memorandiim),  the  Department 
analyzed  each  of  the  models  Onoda  sold 
in  the  home  market  to  determine  which, 
if  any.  could  serve  as  a  model  match. 
We  wrote  the  model  match 
memorandum  after  having  eUcited 
information  from  Onoda  on  its  home 
market  models  of  cement,  and  after 
having  consulted  with  the  National 
Institute  of  Standards  and  Technology. 
We  have  determined  that  Type  M 
cement  and  low  heat  sui}er  cement  are 
not  sufficiently  similar  to  Type  II  to 
serve  as  a  comparison  model  because 
they  fail  to  pass  the  Department's 
twenty  percent  diffisrence  in 
merchandise  test  (see  the  Department's 
preliminary  results  analysis 
memorandum  dated  April  7, 1993,  the 
Department's  memorandum  to  the  file 
dated  September  3, 1993,  and  the 
Depbitment's  final  results  analysis 
memorandum). 

In  the  model  match  memorandum,  we 
rejected  Type  N  and  Type  H  as  model 
matches  solely  because  of  the  high 
levels  of  tricaldum  aluminate  (see  pages 
3  and  4  of  the  model  match 
memorandum).  However,  we  no  longer 
believe  that  the  tricaldum  aluminate 
content  should  be  determinative  in  the 
model  match  selection.  Though  Type  n 
and  Types  N  and  H  do  not  have 
identical  uses,  the  statute  requires  only 
that  a  home  maricet  model  be  like,  not 
identical  to.  the  U.S.  model  in  purposes 
for  which  used  for  the  home  maiiiet 
model  to  be  similar. 

Faced  with  a  choice  of  either  Type  N 
or  Type  H.  we  determine  that  Type  N 
is  more  similar  to  Type  II  than  is  Type 
H.  We  base  this  determination  on  the 
physical  characteristics  and  uses  of  the 
two  models.  Onoda's  November  12. 
1992.  submission  contains  information 
which  shows  that  the  Blaine  fineness 
and  compressive  strength  of  Type  II  is 
doser  to  the  Blaine  finmess  and 
compressive  strength  of  Type  N  than  to 
those  of  Type  R  Because  of  these 
characteristics.  Type  U  and  Type  N  are 
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both  iised  in  general  construction  and 
dvil  engineering  projects,  whereas  Type 
H  is  used  in  high  rise  construction 
where  high  early  strength  development 
is  needed.  Moreover,  though  both  Type 
N  and  Type  H  have  a  VCOM  difference 
with  Type  II  of  less  than  20  percent  of 
the  total  cost  of  manufecture  of  Type  U, 
the  VCX)M  difference  between  Type  N 
and  Type  II  is  smaller  than  the  VCOM 
difference  between  Type  H  Type  n  (see 
the  Department's  final  results  analysis 
memorandum). 

Our  determination  is  that  Type  N  is 
the  most  similar  model  to  Type  n  within 
the  class  or  kind  of  merchandise. 
Therefore,  we  have  used  it  as  the  model 
match  for  Type  n  in  these  final  results. 

Comment  3:  Petitioners  argue  that  the 
Department  should  strike  from  the 
record  the  information  on  Onoda's  type 
M  cement  which  Onoda  submitted  after 
the  deadline  for  submitting  new, 
imsolicited  information.  Tltey  argue  that 
the  Department's  regulations  at  19  CFR 
353.31(a)(3)  require  that  these  data  be 
rejected. 

Department's  Position:  We  agree. 
Since  pubUcation  of  the  preUminary 
results,  we  returned  to  Onoda  all 
submissions  made  after  December  15, 
1992,  that  contain  new.  unsolicited 
information  regarding  Type  M  cement. 
We  also  allowed  Onoda  time  to  purge 
those  submissions  of  new  information. 
Onoda  has  resubmitted  those 
documents  without  the  new 
information,  and  they  have  bee  admitted 
to  the  record. 

Comment  4:  Petitioners  argue  that  the 
Department  erred  in  counting  Onoda's 
costs  for  operating  its  distribution 
warehouses  throughout  Japan  as  a  direct 
expense.  Onoda  reported  Uiese  costs 
under  the  variable  name  SSLH.  They 
argue  that  during  the  LTFV 
investigation  the  Department 
determined  the  SSLH  field  to  be 
primarily  overhead  costs,  and  denied 
making  a  movement  adjustment  or 
direct  selling  expense  adjustment  for 
them.  As  Onoda  reported  the  same  types 
of  costs  imder  SSLH  in  this  review  as  it 
did  during  the  LTFV  investigation, 
petitioners  argue  that  the  Department 
should  again  deny  the  adjustment  as  a 
movement  or  direct  expense. 
Furthermore,  as  the  expense  are 
primarily  overhead  expenses, 
petitioners  urge  the  Department  not  to 
consider  them  as  indirect  selling 
expenses  as  was  done  In  the  LTFV 
investigation.  Petitions  argue  that  as 
overhead  costs,  they  should  be  included 
in  the  computation  of  Onoda's  cost  of 
manii&cture  for  calculating  Onoda's 
cost  of  production  (COP)  and 
constructed  value.  Even  if  the 
Depaitment  covnts  them  as  indirect 


selling  expenses,  petitioners  assert  they 
should  still  be  included  in  the  COP. 
Finally,  petitioners  argue  that  these 
overhead  costs  should  not  have  been 
deducted  from  the  home  market  price 
forpiuposes  of  the  COP  test. ' 

C^ooa  argues  that  the  Department 
was  correct  in  treating  its  service  station 
costs  as  direct  expenses  because  of  the 
decision  of  the  Court  of  International 
Trade  (OT)  in  Nihon  Cement  Co.,  Ltd. 
V.  United  States,  Slip  Op.  93-80  (May 
25, 1993).  In  that  case,  the  OT  held  that 
if  the  cement  was  "merely  residing  in 
the  service  stations  'incident  to 
bringing'  the  cement  from  one  location 
to  the  other,  the  expenses  must  be 
considered  as  movement  expenses." 
The  QT  also  noted  that  several  factors 
in  the  administrative  record  supported 
the  implication  that  the  service  stations 
functioned  as  transfer  points  rather  than 
as  warehouses  for  storing  cement. 
Onoda  contends  that  none  of  these 
factors  have  changed  since  the  LTFV 
investigation.  Thus,  the  costs  reported 
under  SSLH  should  be  considered 
movement  expenses.  Furthermore, 
coimting  them  as  part  of  cost  of 
manufacture  would  be  an  error  because 
manufacturing  expenses  cannot  be 
inctirred  after  the  product  has  left  the 
production  facility. 

Department's  Position:  After 
pubhcation  of  the  preliminary  results  of 
review,  the  Department  sent  to  Onoda  a 
questionnaire  eliciting  further 
information  on  the  service  stations.  Our 
analysis  of  Onoda's  response  convinces 
us  that  the  service  stations  should  be 
classified  as  warehouses  for  purposes  of 
antidumping  analysis. 

Our  determination  is  based  on  a 
combination  of  factors.  First,  Onoda 
virtually  always  ships  the  cement  to  the 
service  stations  prior  to  the  date  of  sale. 
Onoda  said  in  its  August  2, 1993. 
response  (at  7).  "Onoda  only  keeps 
enough  cement  in  each  service  station  to 
meet  the  anticipated  needs  of  its 
customers,"  and  (at  11)  "Onoda  ships 
cement  to  the  service  stations  based  on 
the  estimated  amount  of  cement  that 
will  be  required  to  fill  future  orders." 
Thus,  Onoda  puts  aside  its  cement  in 
the  service  stations  (albeit  for  a  short 
period  of  time)  until  Onoda  receives  an 
order.  Therefore,  we  conclude  that  the 
cement  does  not  reside  in  the  service 
station  "incident  to  bringing"  it  from 
Onoda's  facilities  to  a  predetermined 
location.  Second,  Onoda  failed  to 
distinguish  the  physical  structure  of  the 
service  stations  from  the  storage 
facilities  it  has  at  its  plants  to  store  the 
cement  before  shipment  to  the  service 
stations.  Onoda  described  them  both  as 
"silos."  Third,  some  of  the  service 
stations  have  repacking  faculties, 


repacking  being  a  typical  warehouse 
function.  Fourth,  notwithstanding 
Onoda's  description  of  the  service 
stations  as  "transfer  points"  to  transfer 
cement  &t>m  one  mode  of  transportation 
to  another,  some  cement  is  shipped  in 
and  out  of  service  stations  via  the  same 
mode  of  transportation.  Finally,  Onoda 
does  sometimes  transfer  cement  bom 
one  mode  of  transportation  to  another 
without  the  benefit  of  service  stations. 
These  factors  convince  us  that  the 
service  stations  do  function  as 
warehouses  for  storinc  cement. 

We  agree  with  Onoaa  that  because  the 
cement  is  already  fully  processed  before 
it  reaches  the  service  station,  the  service 
station  expenses  cannot  be  considered 
part  of  the  cost  of  manufacture.  Rather, 
in  accordance  with  our  standard 
practice,  and  consistent  with  our 
determination  to  consider  the  service 
stations  warehouses,  we  have  included 
the  SSLH  field  in  the  pool  of  home 
market  indirect  selling  expenses. 

Finally,  because  we  consider  the  field 
SSLH  to  consist  of  indirect  selling 
expenses,  we  have  added  them  to  the 
COP,  and  have  not  deducted  them  from 
the  home  market  price  for  purposes  of 
the  cost  test. 

Comment  5:  Petitioners  argue  that  the 
Department  should  resort  to  the  use  of 
best  information  available  (BIA)  for  the 
price  of  Onoda's  sales  to  unrelated 
customers  made  through  related 
affiliates  in  the  home  market  because,  in 
defiance  of  the  standard  questionnaire, 
Onoda  failed  to  report  the  prices  to  the 
first  unrelated  customer.  Furthermore, 
petitioners  assert  that  the  Department 
erred  in  describing  the  volume  of  such 
sales  as  "not  a  significant  percentage  of 
home  market  sales"  in  its  preliminary 
analysis  memorandum,  and  hence  not 
requiring  Onoda  to  report  them. 
Petitioners  contend  that  not  requiring  a 
respondent  to  report  the  price  to  the 
first  unrelated  customer  would  allow  a 
respondent  to  circumvent  an 
antidumping  duty  order  by  selling  to  its 
related  affiliates  a  low  prices,  and 
having  them  sell  to  related  end-users  at 
hi^  prices. 

Onoda  argues  that  its  pricing  policy 
toward  all  of  its  distributor  oistomers, 
whether  related  or  imrelated,  is 
identical.  Onoda  argues  that  the  price 
that  it  charges  a  distributor  customer  is 
the  price  which  the  distributor  charges 
to  its  ciistomer,  minus  a  standard  mark- 
up at  a  fixed  percentage.  Thus,  Onoda 
concludes  that  all  of  its  sales  to  its 
distributors  (which  form  the  vast 
majority  of  Onoda's  home  market 
customers)  are  at  arm's-length.  Onoda 
contends  that  it  submitted  this  argimient 
in  its  questionnaire  response,  and  that 
the  Department  evidently  accepted  it, 
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because  despite  repeated  urging  from 
the  petitions,  the  Department  did  not 
request  that  Onoda  provide  details  of 
sales  made  by  its  related  distributors  to 
unrelated  end-users.  Thus,  Onoda 
argues  that  it  has  provided  all  requested 
information.  Furtnermore,  Onoda 
contends  that  because  the  pricing  policy 
toward  all  distributors,  whether  related 
or  unrelated,  is  the  same,  the  possibility 
for  manipulation  of  prices  is  non- 
existent 

Department's  Position:  The  use  of  BIA 
is  not  warranted  in  a  situation  where,  as 
here,  there  are  sufficient  home  market 
sales  of  comparable  merchandise  to 
unrelated  customers  to  calculate  an 
FMV  for  every  month  of  the  review 
period.  However,  where  a  respondent 
makes  an  argument  that  particular  sales 
are  arm's-length  transactions,  the 
Department  snould  conduct  an  analysis 
to  determine  the  accuracy  of  the 
respondent's  claim,  and  consider  using 
sudi  sales  in  the  calculation  of  FMV. 
Therefore,  since  publication  of  the 
preliminary  results,  we  have  conducted 
an  analysis  of  Onoda 's  sales  to  related 
distributors  because  Onoda  reported 
sales  to  related  distributors  in  response 
to  the  Department's  request  that  Onoda 
submit  sales  to  all  customers  that  it 
believes  to  be  arm's-length.  We 
conducted  our  analysis  by  first 
calculating  a  weighted-average  price  for 
sales  to  imrelated  and  related 
customers.  We  performed  these 
calculations  across  the  entire  18  months 
of  the  review  period.  This  is  the 
methodology  the  Department  used  in 
the  Final  Results  of  Antidumping  Duty 
Administrative  Review;  Antifriction 
Bearings  (Other  TTian  Tapered  Roller 
Bearings)  from  France,  et  al.,  58  FR 
39729.  at  39770,  July  26. 1993.  We  then 
compared  the  weighted-average  prices 
of  sales  to  related  customers  to  the 
weighted-average  price  of  sales  to 
unrelated  customers. 

The  price  comparisons  revealed  that 
the  weighted-average  price  to  related 
distributors  was  lower  than  the 
weighted-average  price  to  tmrelated 
distributors.  Thus,  we  determine  that 
sales  to  related  distributors  were  not  at 
arm's-length.  Therefore,  for  these  final 
results  of  review,  as  in  the  preliminary 
results,  we  have  included  only  sales 
from  Onoda  to  unrelated  customers  in 
the  calculation  of  FMV. 

Comment  6:  Petitioners  argue  that  the 
Department  erred  in  the  preliminary 
results  in  making  an  adjustment  to 
Onoda's  FMV  for  the  costs  of  scrapping 
distribution  terminals  and  disposal  of 
obsolete  equipment  used  in  the  loading 
of  cement  They  argue  that  these 
expenses  are  overhead  expenses,  and 
not  selling  expenses,  and  should  be 


included  in  the  cost  of  manufacture  in 
the  calculation  of  CX)P  and  constructed 
value. 

Onoda  argues  that  the  costs  of 
scrapping  distribution  terminals  and 
disposal  of  obsolete  equipment  used  in 
the  loading  of  cement  are  unrelated  to 
the  cost  of  manufacturing  cement.  The 
Department  counted  these  expenses  as 
indirect  selhng  expenses  during  the 
LTFV  investigation  and  in  the 
preliminary  results  of  this  review,  and 
should  do  so  for  the  final  results  of  this 
review  as  well. 

Department's  Position:  We  agree  with 
Onoda.  The  scrapping  of  distribution 
terminals  and  the  disposal  of  obsolete 
equipment  (most  of  which  was  used  at 
the  service  stations)  are  not  related  to 
the  manufecture  of  cement,  and  clearly 
cannot  be  part  of  the  cost  of 
manufacture.  For  these  final  results  of 
review,  we  have  classified  these  costs  as 
indirect  selling  expenses  because  they 
are  incurred  in  connection  with  Onoda's 
service  stations  which  we  have 
determined  to  be  warehouses  (see  our 
response  to  comment  4). 

Comment  7:  Petitioners  argue  that  the 
Department  had  no  statutory  authority 
to  make  an  adjustment  to  Onoda's  FMV 
for  presale  movement  expenses.  Thus, 
the  Department  erred  in  making  this 
adjustment  in  the  preliminary  results. 

Onoda  argues  that  the  Department  has 
consistently  deducted  presale 
movement  expenses  from  FMV,  and  that 
this  practice  was  recently  upheld  in  the 
CTT's  decision  on  the  appeal  of  the 
LTFV  determination  in  this  case  [Nihon 
Cement  Co..  Ltd.  v.  United  States,  Slip 
Op.  93-80  (May  25, 1993)  (Nihon)). 

Department's  Position:  We  agree  with 
Onoda.  It  is  the  Department's  practice  to 
make  adjustments  in  the  home  market 
for  pre-sale  movement  expenses.  As 
Onoda  notes,  this  practice  was  upheld 
by  the  CTT  in  Nihon.  Thus,  we  have 
made  this  adjustment  in  the  final  results 
of  this  review. 

Comment  8:  Petitioners  argue  that  the 
U.S.  movement  expenses  (computer 
variable  name  USMOVEE)  to  transport 
cement  from  the  U.S.  port  to  Lone  Star 
Northwest's  U.S.  plant  should  be 
included  in  their  entirety  in  the 
calcidation  of  U.S.  further 
manu&ctiuing  costs  (variable  name 
USFURMNE).  In  the  preliminary  results, 
the  Department  included  in 
USFURMNE  only  USMOVEE  multiplied 
by  the  ratio  of  (1)  the  U.S.  COM  to  (2) 
the  sum  of  home  market  CX)M  plus  U.S. 
COM.  Petitioners  cite  and  submit 
portions  of  a  computer  program  entitled 
"Model  Steel  Program"  issued  in 
another  antidumping  case  as  an 
example  of  a  program  in  M^ch  we 
calculated  UK'URMNE  as  th^  suggest. 


and  aigue  that  we  should  follow  that 
approach  consistently  in  all 
investigations  and  administrative 
reviews. 

Onoda  argues  that  the  petitioners' 
view  was  rejected  by  the  Department  in 
the  LTFV  investigation,  and  should  be 
rejected  here  as  well.  Onoda  notes  that 
the  Department's  questionnaire  makes 
clear  that  transportation  costs  to  a  U.S. 
plant  should  be  considered  part  of 
material  costs.  Thus,  in  Onoda's  view, 
the  transportation  costs  from  the  U.S. 
port  to  the  U.S.  plant  should  be 
allocated  in  their  entirely  to  the  * 

Japanese  side  of  the  equation. 
Furthermore.  Onoda  notes  that  the 
"Model  Steel  Program"  which 
petitioners  cite  cannot  be  rehed  on  as  a 
statement  of  the  Department's  practice 
because  it  was  used  only  for  generating 
preliminary  determinations,  and  not 
final  determinations.  Furthermore, 
Onoda  observes  that  the  program  has 
been  modified  in  each  case  to  fit  the 
specific  facts  of  each  investigation. 

Department's  Position:  The 
Department  most  recently  addressed 
this  issue  in  the  Final  Results  of 
Antidumping  Duty  Administrative 
Review;  Stainless  Steel  Hollow  Products 
from  Sweden  (57  FR  21389;  May  20, 
1992).  In  that  notice  we  said: 

We  believe  that  all  costs  incurred  after  a 
product  has  arrived  in  the  U.S.  should  be 
attributed  to  the  U.S.  production  costs;  thus, 
we  have  included  repackaging  and  freight 
from  the  U.S.  port  to  the  U.S.  plant  as 
elements  in  the  further  manufacturing  or 
assembly  costs.  Therefore,  we  also  included 
any  profit  associated  with  them  in  our 
calculation  of  U.S.  profit  to  be  allocated  to 
ftirther  U.S.  value  added. 

Our  policy  has  not  changed  since 
publication  of  that  notice.  Accordingly, 
we  have  changed  our  calculations  for 
these  final  results  to  include  height 
from  the  U.S.  port  to  the  U.S.  plant  in 
the  U.S.  further  manufacturing  costs  and 
in  the  profit  allocation. 

Comment  9:  Petitioners  argue  that 
Lone  Star  Northwest's  expenses  for 
transporting  ready-mix  from  its  U.S. 
plant  to  its  customers  should  be 
included  in  the  cost  of  U.S.  further 
manufacturing  and  in  the  allocation  of 
Onoda's  profit  or  loss  on  further 
manufactured  sales. 

Onoda  argues  that  these  post- 
production  costs  are  not  manufacturing 
costs  because  they  are  inoirred  after  the 
further  manufacturing  has  taken  place. 
Moreover,  these  deUvery  costs  are 
clearly  selling  expenses,  and  should 
therefore  not  be  added  to  the  value  of 
the  ready  mix  for  purposes  of  the  profit 
allocation. 

Departmoft's  Position:  In  Stainless 
Steel  Hdlow  Ihroducts  from  Sweden. 
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supra,  the  Department  determined  that 
freight  costs  from  the  U.S.  plant  to  the 
U.S.  customer  for  a  further- 
manufactured  product  is  not  part  of  U.S. 
value  added  because  they  are  costs 
incurred  after  all  further  manufacture  is 
completed  and  all  further  value  is 
added.  Accordingly,  as  we  did  in 
Stainless  Steel  Hollow  Products,  we 
have  deducted  the  freight  from  the  U.S. 
plant  to  the  U.S.  customer  from  U.S. 
price  as  a  movement  expense,  but  have 
not  included  any  associated  profit  in  the 
U.S.  value-added  calculation. 

Comment  10:  Petitioners  argue  that 
the  Department  erred  in  the  preliminary 
results  by  deducting  from  U.S.  price 
only  a  portion  of  the  cost  of  transporting 
ready-mix  from  the  U.S.  manufacturing 
plant  to  the  customer. 

Department's  Position:  We  agree  and 
have  corrected  this  error  in  these  final 
results  of  review.  Furthermore,  as  noted 
in  the  summary  of  this  notice,  we 
corrected  other  clerical  errors  for  these 
final  results  of  view.  These  changes  are 
described  in  the  Department's  final 
results  analysis  meroorandimi. 

Comment  11:  Petitioners  argue  that  a 
commission  paid  by  Onoda  to  Onoda 
Northwest,  a  wholly-owned  subsidiary, 
should  be  included  in  the  calculation  of 
U.S.  commissions.  They  argue  that  the 
commission  is  clearly  at  arm's-length 
because  the  commission  that  Onoda 
pays  to  K4itsui  and  Co.,  Ltd.  (Mitsui),  an 
imrelated  company,  for  transportation 
services  is  higher  than  the  commission 
Onoda  pays  to  Onoda  Northwest. 
Furthermore,  Onoda  has  admitted  that 
the  Commission  is  directly  related  to  the 
sales.  Therefore,  in  accordance  with  the 
Department's  standard  practice,  the 
commission  should  be  deducted  from 
U.S.  price. 

Onoda  argues  that  the  evidence  which 
petitioners  cite  which  piuportedly 
demonstrates  that  the  commission  is  at 
arm's-length  is  meaningless  because  the 
services  provided  by  Mitsui  are  different 
from  the  services  provided  by  Onoda 
Northwest.  More  importantly,  the  actual 
expenses  incurred  by  Onoda  Northwest 
on  behalf  of  Onoda  have  all  been 
included  as  part  of  the  indirect  selling 
expenses. 

Department's  Position:  We  agree  with 
Onoda  that  because  Mitsui  and  Onoda 
Northwest  perform  different  services, 
we  cannot  rightly  conclude,  by 
comparing  the  respective  rates  of  the 
two  commissions,  that  the  commission 
paid  to  Onoda  Northwest  is  at  arm's- 
length.  In  the  absence  of  evidence  that 
the  commissions  are  at  arm's  length,  we 
regard  them  as  an  intracompany 
transfer,  and  we  have  not  deducted 
them  from  U.S.  price.  As  in  the 
preUminary  results,  however,  we  have 


deducted  as  indirect  selling  expenses  all 
expenses  incurred  by  Onoda  Northwest 

on  behalf  of  Onoda  cement. 

Comment  12:  Petitioners  argue  that 
commission  payments  made  to  Mitsui 
Japan  should  be  deducted  in  their 
entirety  from  Onoda's  U.S.  price. 

Onoda  argues  that  the  achial 
"commission"  is  the  net  amount  which 
passes  from  the  Onoda  corporate  family 
(i.e.,  Onoda  and  Lone  Star  Northwest)  to 
the  Mitsui  corporate  family,  and  that  the 
sequence  and  composition  of  the 
payments  have  no  bearing  on  the  value 
of  the  commission.  Thus,  Onoda  argues 
that  in  the  preliminary  results  the 
Department  correctly  calculated  the 
amoimt  of  U.S.  commissions. 

Department's  Position:  We  agree  with 
Onoda.  In  a  sales/ distribution  situation 
where  there  are  two  payments  and  two 
corporate  families,  what  is  relevant  is 
the  entire  payment  from  one  corporate 
family  to  the  other.  Thus,  for  these  final 
results,  as  in  the  preliminary  results,  we 
have  included  both  halves  of  the 
transaction  in  calculating  the 
commission  payment  to  Mitsui. 

Comment  13:  Petitioners  argue  that 
the  Department  erred  in  calculating  the 
"value  added"  through  further 
manufacturing  by  annualizing  Lone  Star 
Northwest's  costs.  They  argue  that  the 
statute  at  section  772(e)  (3)  and  the 
regulations  at  19  CFR  353  41(e)(3) 
require  that  the  "value  added" 
calculation  be  based  on  only  those  costs 
inoirred  after  importation  of  the 
merchandise  and  before  its  sale.  They 
further  argue  that  the  deduction  of 
annualized  costs  from  actual  sales 
prices  and  the  ensuing  comparison  to  a 
monthly  FMV  results  in  skewed  price 
comparisons. 

Onoda  argues  that  sales  of  cement 
tend  to  be  seasonal,  but  that  costs  tend 
to  be  incurred  essentially  evenly  over 
the  course  of  the  year.  In  order  properly 
to  match  costs  to  sales,  Onoda  argues 
that  it  is  necessary  to  annualize  costs. 
Moreover,  Onoda  asserts  that  this 
approach  was  recently  upheld  by  the 
OT  in  Nihon. 

Department's  Position:  We  agree  with 
Onoda.  Where  sales  of  covered 
merchandise  tend  to  be  seasonal,  the 
Department  may  consider  annualizing 
costs  in  order  to  prevent  distortion  of 
per  unit  charges  and  adjustments. 
During  the  LTFV  investigation,  the 
Department  determined  that  Lone  Star 
Northwest's  fixed  costs  were  sufficiently 
high  that  they  could  affect  the  per 
metric  ton  cost  of  ready-mix  and 
concrete  (see  Final  Determination  of 
Sales  at  Less  than  Fair  Value;  Gray 
Portland  Cement  and  Clinker  bom 
Japan.  56  FR  12156.  March  22. 1991.  at 
12165).  Thus,  we  annualized  Lone  Star 


Northwest's  costs.  This  methodology 
was  upheld  by  the  QT  in  Nihon. 
Nothing  on  the  record  of  this  review 
indicates  that  Lone  Star  Northwest's 
sales  patterns  are  any  di^erent  in  this 
review  than  they  were  during  the  LTFV 
investigation.  Thus,  we  have  aiuiualized 
Lone  Star  Northwest's  costs  for  these 
final  results  as  we  did  for  the 
preliminary  results. 

Comment  14:  Petitioners  argue  that 
the  Department  erred  in  two  ways  in  its 
calculation  of  the  consumption  tax  to  be 
added  to  U.S.  price  as  required  by 
772(d)(1)(C).  First,  it  should  have 
calculated  the  tax  by  appljring  the  tax 
rate  to  the  FOB  port  of  export  price, 
rather  than  to  the  gross  unit  price. 
Second,  it  should  have  made  a 
determination  of  how  much  of  the  home 
market  tax  was  passed  through  to 
consumers,  and  added  only  the 
equivalent  amount  to  the  U.S.  price. 
Correcting  these  two  errors  would, 
petitioners  allege,  bring  the  calculation 
into  conformity  writh  the  CTT's  decisions 
in  Zenith  Electronics  Corp.  v.  Uni\^d 
States.  633  F.Supp.  1,  382. 1.394-1,402 
(CIT  1986)  appeal  dismissed  875  F.2d 
291  (Fed.  ar.  1989),  and  Zenith 
Electronics  Corp.  v.  United  States. 
Appeals  92-1043.  -1044.  -1045.  -1046 
(Fed.  Cir.  1993)  [Zenith  II). 

Onoda  argues  that  petitioners' 
methodology  would  artificially  create 
dumping  margins,  and  would  violate 
the  Department's  central  goal  of 
achieving  tax  neutrality.  Onoda  also 
argues  that  petitioners'  argument 
regarding  the  requirement  to  measure 
"pass  through"  has  been  rejected  by  the 
Etepeirtment  in  the  past  because  the 
relevant  CIT  decision  is  not  binding  in 
other  cases,  and  because  the  issue  is  on 
appeal.  The  argxument  should  be  rejected 
here  as  well.  Fiulhermore,  Onoda  argues 
that  the  methodology  the  Department 
used  in  the  preUminary  results  also 
artificially  increases  dumping  margins. 
The  Department  should  add  to  U.S. 
price  the  absolute  amount  of 
consumption  tax  paid  on  home  market 
sales  because  doing  so  is  consistent  with 
the  Zenith  i/ court's  interpretation  of  the 
statute,  and  achieves  the  Department's 
goal  of  maintaining  tax  neutrality.  This 
is  the  method  the  Department  has  used 
in  very  recent  post-Zenith  cases. 

Petitioners  argue  that  Onoda's 
suggested  approach  violates  the  statute 
by  adding  to  the  U.S.  price  an  amount 
which  exceeds  the  amount  "not 
collected  by  reason  of  the  exportation  of 
the  merchandise"  (19  CFR 
353.41(d)(iii]).  Moreover,  Onoda's 
suggested  approach  is  contrary  to  the 
decision  of  the  Court  of  Appeals  for  the 
Federal  Qrcuit  (CAFC)  in  Zenith  U. 
There,  the  CAFC  said  that  "tax 
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neutrality"  is  not  the  objective  of  the 
statute.  Petitioners  also  contend  that  any 
"multiplier  eSiact"  which  may  exist  is 
purely  the  feult  of  the  respondent 
Citing  the  language  of  Zenith  H, 
petitioners  argue  that  the  multipher 
effect  does  not  create  a  dumping  margin 
where  one  does  not  exist. 

Department's  Position:  We  disagree 
with  petitioner,  and  agree  with 
respondent.  On  March  19, 1993,  the 
CAPC,  in  affirming  the  decision  of 
Zenith  U,  ruled  that  section  772(d)(1)(C) 
of  the  Tariff  Act  provides  for  an 
addition  to  U.S.  price  to  account  for 
taxes  that  the  exporting  country  would 
have  assessed  on  the  merchandise  had 
it  been  sold  in  the  home  market,  and 
that  section  773(a)(4)(B)  of  the  Tariff  Act 
does  not  allow  circumstance  of  sale 
adjustments  to  FMV  for  differences  in 
taxes.  Accordingly,  we  have  changed 
our  practice,  and  will  no  longer 
calculate  a  hypothetical  tax  on  the  U.S. 
product,  but  will,  for  the  time  being, 
add  to  the  U.S.  price  the  absolute 
amount  of  tax  on  the  comparison 
merchandise  sold  in  the  country  of 
exportation.  By  adding  the  amount  of 
home  market  tax  to  U.S.  price,  absolute 
dumping  margins  are  not  inflated  or 
deflated  by  differences  in  taxes  included 
in  FMV  and  those  included  in  U.S. 
price. 

In  addition,  we  will  propose  a  change 
in  19  CFR  353.2(f)(2)  to  provide  that  we 
calculate  weighted-average  dumping 
margins  by  dividing  the  aggregated 
dumping  margins,  calculated  as 
described  above,  by  the  aggregated  U.S. 
prices  net  of  taxes.  This  change  would 
result  in  weighted-average  dumping 
margin  rates  that  are  neither  inflated  nor 
deflated  on  account  of  our  methodology 
of  accoimting  for  taxes  paid  in  the  home 
market  but  rebated  or  not  collected  by 
reason  of  exportation.  We  are  in  the 
process  of  drafting  this  proposed 
change,  and  we  will  begin  the  rule- 
making process  as  soon  as  possible. 

As  is  evident  from  the  preceding 
description,  in  implementing  the 
CAFC's  ruling,  the  Department  intends 
to  make  every  effort  to  ensure  that  price 
comparisons  remain  undistorted.  The 
CAFC  clearly  did  not  intend  for  tax 
adjustments  to  result  in  skewed 
comparisons,  and  we  disagree  with 
petitioners'  argument  that  the  Court  did 
not  intend  that  our  comparisons  be  tax- 
neutral.  Fair  comparisons  are  a  primary 
statutory  objective,  as  is  consistency 
with  U.S.  international  obligations.  In 
this  regard,  we  note  that  Article  2.6  of 
the  GATT  Antidumping  Code,  in 
requiring  fair  price  comparisons,  calls 
for  allowance  to  be  made  for 
"differences  in  taxation,  and  for  the 


other  differences  affecting  price 
comparability." 

We  impose  no  limitation  on 
consimtiption  taxes  added  to  U.S.  price, 
based  on  the  incidence  of  such  taxes  in 
the  home  market,  because  the  statute 
requires  no  such  limitation.  We  are  not 
following  Zenith  v.  United  States.  633  F. 
Supp.  1382  (OT 1986),  appeal 
dismissed,  875  F.2d  291  (Fed-  Cir. 
1989),  and  its  progeny  with  respect  to 
this  issue,  because  we  do  not  agree  with 
that  decision  and  have  appealed  this 
issue  to  the  CAFC  in  Daewoo  v.  United 
States.  Fed.  Cir.  Nos.  92-1552-62.  The 
err  has  upheld  our  position  that  the 
statute  does  not  require  a  measurement 
of  "tax  pass-through"  in  Federal-Mogul 
Corp.  v.  United  States.  Slip  Op.  93-17 
(OT,  Feb.  4,  1993). 

Comment  15:  Petitionws  argue  that 
the  Department  erred  in  adding  to  U.S. 
price  an  amount  for  additional  revenue 
paid  to  Lone  Star  Northwest  by  an 
unrelated  customer  as  an  estimate  of 
additional  duties  which  may  be  due  on 
imports  of  Onoda  cement.  Petitioners 
claim  that  the  statute  at  772(d)(1) 
addresses  what  kind  of  duties  may  be 
added  to  U.S.  price.  Since  the  duties  at 
issue  are  neither  import  duties  rebated 
or  not  collected  upon  export  or 
count»vailing  duties,  as  specified  by 
the  statute,  petitioners  conclude  that 
they  may  not  be  added  to  U.S.  price. 

c5noda  argues  that  it  has  never 
claimed  that  these  payments  were  actual 
duties.  Rather,  they  are  additional 
compensation  to  Lone  Star  Northwest, 
and  are  required  imder  the  sales 
agreement  with  the  customer.  Onoda 
argues  that  they  are  an  integral  part  of 
the  U.S.  price.  As  such.  Onoda  asserts 
that  they  must  be  added  to  the  gross 
price  in  calculating  the  dumping 
margin. 

Department's  Position:  We  agree  with 
Onoda.  The  payments  at  issue  here  are 
not  actual  duties.  They  are  additional 
compensation  to  Lone  Star  for  Onoda 
cement  based  on  estimates  of  additional 
duties  which  may  be  incurred  by  Lone 
Star  on  imports  of  cement  from  Onoda, 
its  related  Japanese  parent  As  such, 
they  must  be  added  to  U.S.  price  to 
reflect  the  entire  payment  Onoda 
received  for  the  cement 

Comment  16:  Petitioners  argue  that 
Onoda's  home  market  rebates  and 
discounts  should  be  deducted  from  the 
home  market  price  for  purposes  of  the 
cost  test,  and  that  the  rebates  and 
discoimts  should  not  have  been 
included  in  the  calculation  of  COP. 
They  also  argue  that  Onoda's  home 
market  credit  and  inventory  carrying 
costs  should  not  be  deducted  from  the 
home  market  price  far  purposes  of  the 


cost  test  and  should  be  included  in  the 
COP. 

Department's  Position:  We  agree  with 
petitioners  regarding  rebates  and 
discounts.  Because  rebates  and 
discounts  are  adjustments  to  price,  they 
should  not  be  included  in  the 
calculation  of  the  OOP.  We  disagree 
with  petitioners  regarding  credit  and 
inventory  carrying  costs.  In  our  Final 
Determination  of  Sales  at  Less  than  Fair 
Value;  Certain  All-Terrain  Vehicles  from 
Japan,  54  FR  4864. 4868  Qanuary  31. 
1989),  we  said: 

When  we  calculate  COP  pursuant  to 
section  773(b]  of  the  Act,  we  are  only 
interested  in  determining  the  actual  costs 
incuired  to  produce  the  merchandise  under 
investigation. 

Because  we  are  not  comparing  COP  to 
United  States  sales,  there  is  no  need  to 
measure  the  actual  differences  that  may  or 
may  not  exist  between  home  market  or  third 
country  selling  expenses  and  U.S.  selling 
expenses.  Therefore,  the  methodology  which 
leads  us  to  impute  interest  expenses  when 
making  fair  value  comparisons  is  simply  not 
present  when  calculating  COP. 

Because  Onoda's  credit  and  inventory 
carryin^costs  are  imputed  costs,  they 
should  not  be  included  in  COP. 
Therefore,  for  these  final  results  of 
review,  we  have  not  included  discounts, 
rebates,  inventory  carrying  costs,  or 
credit  in  the  COP,  and  have  not 
included  them  in  the  home  market  price 
compared  to  COP. 

Comment  1 7.  Onoda  argues  that  the 
profit  netbeck  payment  that  it  receives 
fiom  its  channel  one  sales  should  be 
added  to  its  U.S.  price.  The  netback  is 
paid  to  Lone  Star  Northwest  pursuant  to 
a  contract  with  its  channel  one 
customer.  Onoda  argues  that  it  would 
make  no  economic  sense  for  Lone  Star 
Northwest  to  sell  the  cement  without 
the  expectation  of  receiving  the  profit 
netback.  The  profit  netback  is  just  as 
much  part  of  the  selling  price  as  is  the 
initial  price  paid  by  the  customer,  and 
in  other  cases  the  Department  has 
recognized  that  payments  may  come  in 
multiple  installments.  Furthermore, 
Onoda  notes  that  in  the  LTFV 
investigation  the  Department  considered 
and  rejected  petitioners'  argument  that 
the  profit  netback  should  be  treated  as 
rent  rather  than  additional  revenue. 
Onoda  also  argues  that,  should  the 
Department  decide  not  to  add  the  profit 
netback  to  U.S.  price,  it  should  at  least 
add  it  to  the  real  estate  rent  that  Lone 
Star  Northwest  receives  ftoxn  the 
channel  one  customer. 

Petitioners  ai^e  that  the  Department 
was  correct  in  denying  this  adjustment 
because  the  petitioners  presented 
conclusive  and  unrefuted  factual 
information  that  the  additional  rent 


% 


48832 


Federal  Register  /  Vol.  58,  No.  180  /  Monday,  September  20,  1993  /  Notices 


referenced  in  the  lease  agreement  was 
real  estate  rent,  and  not  additional 
revenue  to  Lone  Star  Northwest  for  the 
purchase  of  Onoda  cement. 

Department's  Position:  The  evidence 
submitted  by  the  petitioners  in  this 
review  was  sufficient  to  convince  us 
that  the  profit  netback  was  intended  as 
real  estate  rent,  rather  than  economic 
rent.  Therefore,  in  these  final  results  of 
review,  as  in  the  preliminary  results  of 
review,  we  have  not  made  an  addition 
to  the  U.S.  price  of  the  channel  one 
customer  for  the  profit  netback. 
However,  in  these  final  results  of 
review,  unlike  in  the  preUminary  results 
of  review,  we  have  added  the  amount  of 
the  profit  netback  to  the  real  estate  rent 
that  Lone  Star  Northwest  receives  from 
its  channel  one  customer. 

Comment  18:  Onoda  argues  that  the 
Department  erred  in  the  preliminary 
results  by  recalculating  Lone  Star 
Northwest's  general  and  administrative 
costs  to  include  interest  on  certain  loans 
taken  out  by  Lone  Star  Northwest  that 
were  not  used  for  either  the  sale  or 
manufacture  of  the  subject  merchandise. 
Onoda  argues  that  to  include  such  loans 
violates  the  Department's  regulation.  At 
19  CFR  353.41(e)(3),  which  says  that  in 
value-added  cases  the  Department  will 
reduce  the  U.S.  price  by  "*  *  *  the  cost 
of  material,  fabrication,  and  other 
expenses  incurred  in  such  production  or 
assembly"  (emphasis  added).  Onoda 
also  contends  that  the  Department's  past 
practice  supports  their  position.  It  cites 
Sweaters,  Wholly  or  in  Chief  Weight  of 
Man  Made  Fiber  from  the  Repubfic  of 
Korea.  55  FR  32659,  32667  (August  10, 
1990),  in  which  the  Department 
excluded  a  respondent's  interest 
expense  incurred  for  financing  activities 
which  were  distinct  from  its 
manufacturing  operations. 

Petitioners  argue  that  Onoda  is 
incorrect  in  arguing  that  the  loans  never 
supported  Lone  Star  Northwest's 
production  or  sales.  Petitioners  contend 
that,  were  the  Department  to  accept 
Onoda's  argument,  it  would  be 
inconsistent  with  its  prior  practice  in 
which  it  recognized  the  fungible  nature 
of  financing. 

Furthermore,  petitioners  note  that  the 
QT  upheld  the  Department's  treatment 
of  these  interest  payments  in  Nihon. 

Department's  Position:  In  our  Final 
Determination  of  Sales  at  Less  Than  Fair 
Value;  Gray  Portland  Cement  and 
Clinker  (56  FR  12156, 12166,  March  22, 
1991),  we  said  that  we  would  include 
the  interest  on  these  loans  in  the 
calculation  of  U.S.  value  added  costs 
because  we  recognize  the  fungible 
nature  of  financing.  The  Department 
continues  to  recognize  the  fungible 
nature  of  financing.  Furthermore,  as 


petitioners  note,  the  GIT  upheld  our 
treatment  of  these  loans  in  Nihon. 
Accordingly,  we  have  included  them  in 
the  U.S.  value  added  computation  in 
this  review. 

Comment  19:  Onoda  argues  that  for  its 
Type  n  U.S.  sales  during  the  last  12 
months  of  the  review  period  the 
Department  should  use  the  constructed 
value  data  from  the  first  six  months  of 
the  review  period  (rather  than  BIA) 
because  Onoda  produced  no  Type  II 
cement  during  the  last  12  months. 
Onoda  points  our  that  this  information 
was  provided  to  the  Department  in  its 
cost  (questionnaire  response. 

Petitioners  argue  that  the  Department 
should  use  Type  N  as  the  comparison 
model.  Thus,  petitioners  argue  that 
whether  Onoda  did  or  did  not  report 
constructed  value  information  for  its 
Type  n  cement  is  moot. 

Department's  Position:  For  these  final 
results  of  review,  we  have  used  Type  N 
as  the  comparison  model  to  Type  II  (see 
our  response  to  comment  2  above). 
Thus,  Onoda's  argument  is  moot. 

Comment  20:  Onoda  argues  that  the 
Department  should  include  in  its 
calculation  of  the  antidumping  margin 
sales  that  were  made  after  the  review 
period  ended  but  for  which  the 
merchandise  entered  during  the  review 
period.  Citing  section  751(a)(2)  of  the 
Tariff  Act,  it  argues  that  the  Department 
has  the  statutory  authority  to  assess 
margins  on  entries  rather  than  sales,  and 
that  the  legislative  history  demonstrates 
that  it  was  the  intent  of  Congress  for  the 
Department  to  do  so.  Furthermore,  the 
Department  has  already  done  so  in  other 
cases.  Failure  to  do  so  here  would  result 
in  some  of  Onoda's  entries  never  being 
liquidated  correctly  because  Customs 
does  not  liquidate  partial  entries. 

Petitioners  contend  that  the 
Department  should  deny  Onoda's 
request,  They  argue  that  the 
Department's  Antidumping  Manual 
makes  clear  that  the  date  of  sale  controls 
which  sales  are  to  be  included  in  a 
review.  Similarly,  petitioners  point  to 
the  Advance  Notice  of  Proposed 
Rulemaking,  56  FR  63,696  (December  5, 
1991),  which  states  the  Department's 
determination  that  in  an  exporter's  sales 
price  situation,  it  is  the  date  of  sale,  and 
not  the  date  of  entry,  that  controls 
which  sales  will  be  included  in  an  , 
administrative  review.  Furthermore,  in 
Portable  Electric  Typewriters  from 
Japan,  56  FR  56,393,  56,396  (comment 
5)  (November  5, 1991),  the  Department 
said  it  would  not  adopt  a  date  of  entry 
approach  in  an  ongoing  proceeding. 

Department's  Position:  Our  preferred 
methodology  in  reviewing  ESP 
transactions  is  to  review  sales,  rather 
than  entries,  due  to  the  lag  between 


entry  dates  and  sale  dates  that  typically 
is  endemic  to  ESP  transactions.  If  we 
were  to  set  the  parameters  of  ESP 
reviews  based  on  entry  dates,  we  would 
be  precluded  from  completing  our 
reviews  in  a  timely  manner  because  the 
review  would  have  to  be  conducted 
after  all  relevant  sales  were  made.  While 
Onoda  may  have  the  relevant  sales  data 
available  in  conjunction  with  the  entries 
during  the  period  of  review,  unless 
Onoda  could  provide  such  data 
consistently  from  review  to  review,  the 
potential  for  missed  sales  or  the  double- 
counting  of  sales  exists.  Thus,  in  these 
final  results  of  review,  as  in  the 
preliminary  results  of  review,  we  have 
reviewed  all  sales  made  during  the 
review  period,  rather  than  all  shipments 
entered  during  the  review  period.  In  this 
case,  there  is  no  risk  that  Customs  will 
treat  the  transactions  as  partial  entries 
because  we  plan  to  issue  appraisement 
instructions  that  will  result  in  the 
collection  of  all  relevant  dumping 
duties  during  the  period  of  review.  Any 
sales  made  pursuant  to  entries  in  this 
review  period  which  occurred  after  the 
close  of  the  period  will  be  reviewed  in 
the  next  administrative  review. 

Final  Results  of  Review:  Based  on  our 
analysis  of  comments  received,  and  the 
correction  of  clerical  errors,  we  have 
determined  that  a  final  margin  of  13.6 
percent  exists  for  Onoda  for  the  period 
October  31, 1990,  through  April  30, 
1992. 

The  Department  will  instruct  the 
Customs  Service  to  assess  antidumping 
duties  on  all  appropriate  entries. 
Individual  differences  between  U.S. 
price  and  FMV  may  vary  ft'om  the 
percentage  stated  above.  The 
Department  will  issue  appraisement 
instructions  directly  to  the  Customs 
Service. 

Furthermore,  the  following  deposit 
requirements  will  be  effective  upon 
publication  of  this  notice  of  final  results 
of  administrative  review  for  all 
shipments  of  the  subject  merchandise 
entered,  or  withdrawn  from  warehouse, 
for  consumption  on  or  after  the 
publication  date,  as  provided  by  section 
751(a)(1)  of  the  Tariff  Act:  (1)  The  cash 
deposit  rate  for  Onoda  will  be  13.6 
percent;  (2)  for  previously  investigated 
companies  not  listed  above,  the  cash 
deposit  rate  will  continue  to  be  the 
company-specific  rate  published  for  the 
most  recent  period;  (3)  if  the  exporter  is 
not  a  firm  covered  in  this  review  or  the 
original  LTFV  investigation,  but  the 
manufacturer  is,  the  cash  deposit  rate 
will  be  the  rate  established  for  the  most 
recent  period  for  the  manufacturer  of 
the  merchandise.  In  May  25, 1993,  tne 
err  in  Floral  Trade  Council  v.  United 
States,  Slip  Op.  93-83,  and  Federal 
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Mogul  Corporation  and  the  Tonington 
Company  V.  United  States,  Slip  Op.  93- 
83,  determined  that  once  an  "all  others" 
rate  is  estabhshed  for  a  company,  it  can 
only  be  changed  through  an 
administrative  review.  The  Department 
has  determined  that  in  order  to 
implement  these  decisions,  it  is 
appropriate  to  reinstate  the  original  "all 
others"  rate  from  the  LTFV  investigation 
(or  that  rate  as  amended  for  correction 
of  clerical  errors  or  as  a  result  of 
litigation)  in  proceedings  governed  by 
antidumping  orders  for  the  purposes  of  ^ 
establishing  cash  deposits  in  all  current 
and  future  administrative  reviews.  In 
proceedings  governed  by  antidumping 
findings,  unless  we  are  able  to  ascertain 
the  "all  others"  rate  from  the  Treasury 
LTFV  investigation,  the  Department  has 
determined  that  it  is  appropriate  to 
adopt  the  "new  shipper"  rate 
established  in  the  first  final  results  of 
administrative  review  published  by  the 
Department  (or  that  rate  as  amended  for 
correction  of  clerical  error  or  as  a  result 
of  litigation)  as  the  "all  others"  rate  for 
the  purposes  of  est^lishing  cash 
deposits  in  all  current  and  future 
administrative  reviews. 

Because  this  proceeding  is  governed 
by  an  antidumping  duty  order,  the  "all 
others"  rate  for  the  purposes  of  this 
review  wiU  be  63.73  percent,  the  "all 
others"  rate  established  in  the  final 
notice  of  LTFV  investigation  by  the 
Department  (56  FR 12156). 

These  deposit  requirements,  when 
imposed,  shall  remain  in  effect  until 
publicaticn  of  the  final  results  of  the 
next  administrative  review. 

This  notice  serves  as  a  final  reminder 
to  impKjrters  of  their  responsibility 
under  19  CFR  353,26  to  file  a  certificate 
regarding  the  reimbursement  of 
antidumping  duties  prior  to  liquidation 
of  the  relevant  entries  during  this 
review  pwiod.  Failure  to  comply  with 
this  requirement  coiild  result  in  the 
Secretary's  presumption  that 
reimbursement  of  antidumping  duties 
occurred  and  the  subsequent  assessment 
of  double  antidumping  duties. 

This  notice  also  serves  as  a  reminder 
to  parties  subject  to  administrative 
protective  orders  (APOs)  of  their 
respcmsibihty  concerning  the 
disposition  of  proprietary  information 
disclosed  under  APO  in  accordance 
with  19  CFR  353.34(d)  or  355.34(d). 
Timely  written  notification  of  return/ 
destruction  of  APO  materials  or 
conversion  to  judicial  protective  order  is 
hereby  requested.  Failure  to  comply 
with  the  regulations  and  the  terms  of  an 
APO  is  a  sanctionable  violation. 

This  administrative  review  and  notice 
are  in  accordance  with  section  751(a)(1) 


of  the  Tariff  Act  and  S  353.22  of  the 
Department's  regulations. 

Dated:  September  S,  1993. 

Joseph  A.  Spatrini, 

Acting  Assistant  Secretary  for  Import 
Administration. 

[FR  Doc  93-22947  Filed  9-17-93;  8:45  am) 
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Final  Determinaflon  of  Sales  at  Lesa 
Than  Fair  Vaiua:  Certain  Helical  Spring 
Lock  Washera  From  tfw  People'a 
Republic  of  China 

AGENCY:  Import  Administration. 
International  Trade  Administration. 
Department  of  Commerce. 
EFFECTIVE  DATE:  September  20, 1993. 
FOR  FURTHER  INFOmiATION  COMTACn  Bill 
Crow,  Office  of  Antidumping 
Investigations.  Import  Administration, 
International  Trade  Administration, 
U.S.  Department  of  Commerce,  14th 
Street  and  Constitution  Avenue.  NW.. 
Washington,  DC  20230;  telephone:  (202) 
482-0116. 

FMAL  0ETERMMAT10N:  We  determine  that 
certain  helical  spring  lock  washers  from 
the  People's  Republic  of  China  (PRC)  are 
being,  or  are  likely  to  be,  sold  in  the 
United  States  at  less  than  fair  value,  as 
provided  in  section  735  of  the  Tariff  Act 
of  1930,  as  amoided  (the  Act).  The 
estimated  margin  is  shown  in  the 
"Suspension  of  Liquidation"  section  of 
this  notice. 

Case  History 

Since  the  preliminazy  determination 
on  April  26.  1993.  (58  FR  26115.  April 
30, 1993),  the  following  events  have 
occurred: 

On  May  5. 1993.  the  Department  of 
Commerce  (the  Department)  sent 
respondent  a  verification  agenda.  On 
May  10. 1993,  responcent,  Hangzhou 
Spring  Washer  Plant  (HSWP)  requested 
a  public  hearing.  The  Department 
verified  responses  in  China  from  May  19 
through  27, 1993.  The  Department 
issued  its  verification  reports  on  June 
14, 1993.  Petitioner,  Shakeproof 
Industrial  Products  Division  of  Illinois 
Tool  Works,  Inc  ,  and  respondent 
submitted  case  briefs  on  June  19  and  21. 
1993.  respectively.  Because  both  of 
these  submissions  contained  new 
information,  we  remo\'ed  them  from  the 
record  and  instructed  ooth  parties  to 
resubmit  them.  On  Joae  22. 1993.  HSWP 
requested  a  postponement  of  the  final 
determination.  On  June  23,  1993.  HSWP 
submitted  a  new  computer  diaieette  with 
corrections  based  rai  verification 
findings.  On  June  25, 1993.  the 
Department  postponed  the  final 


determination  until  no  later  than 
September  13. 1993.  Petitioner 
submitted  a  case  brief  in  proper  form 
dated  July  2. 1993,  and  respondent 
submitted  its  case  brief  in  proper  fonn 
on  July  6. 1993.  Petitioner  and 
respondent  submitted  rebuttal  briefs  on 
July  8  and  9. 1993.  respectively.  A 
public  hearing  was  held  on  July  16. 
1993;  at  that  bearing  the  Department 
gave  the  interested  parties  an 
opportunity  to  comment  on  the  recent 
final  determination  of  sales  at  less  than 
fair  value  in  the  investigation  of  Certain 
Compact  Ductile  Iron  Waterworks 
Fittings  and  Accessories  Thereof  from 
the  People's  Republic  of  China  (58  FR 
37908,  July  14,  1993)  (CDAV). 

On  July  22. 1993,  petitioner  submitted 
comments  on  the  Department's  CDIW 
final  determination.  Respondent  filed 
comments  on  CDr*V  on  July  23. 1993. 
On  July  30, 1993.  respondent  replied  to 
certain  comments  made  by  petitioner  in 
its  July  22  submission.  On  August  3. 
1993,  petitioner  countered  respondent's 
remarks.  On  August  23. 1993,  petitioner 
commented  on  the  factor  data  contained 
in  an  August  3. 1993.  cable  from  the 
American  Consulate  in  Bombay. 
Respondent  commented  on  this  cable  on 
August  24,  1993. 

Scope  of  Investigation 

For  purposes  of  this  investigation, 
certain  heUcal  spring  lock  wnhers 
(HSLWs)  are  circxilar  washers  of  carbon 
steel,  of  carbon  alloy  steel,  or  of 
stainless  steel,  heat-treated  or  non  heat- 
treated,  plated  or  non-plated,  with  ends 
that  are  off-line.  HSLWs  are  designed  to: 

(1)  Function  as  a  spring  to  compensate 
for  developed  looseness  between  the 
component  parts  of  a  fastened  assembly; 

(2)  distribute  the  load  over  a  larger  area 
for  screw  or  bolts;  and  (3)  provide  a 
hardened  bearing  surface.  The  scope 
does  not  include  internal  or  external 
tooth  washers,  nor  does  it  include 
spring  lock  washers  made  of  other 
metals,  such  as  copper.  The  lock 
washers  subject  to  this  investigation  are 
currently  classifiable  under  subheading 
7318.21.0000  of  the  Harmonized  Tariff 
Schedule  of  the  United  States  (HTSUS). 
Although  the  HTSUS  subheedings  are 
provided  for  convenience  and  customs 
purposes,  our  written  description  of  the 
scope  of  this  investigation  is  dispositive. 

Period  of  Investigation 

The  period  of  investigation  (POI)  is 
April  1. 1992.  through  September  30. 
1992. 

Separata  Rate* 

At  the  preliminary  determinati<ni.  we 
did  not  calculate  a  separate  rate  for 
HSWP.  but  instead  assigned  one  rate  for 
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all  producers/exporters  in  the  PRC 
based  on  best  information  available 
(BIA).  We  reached  this  preliminary 
decision  because  we  were  concerned 
about  the  possibility  of  control 
exercised  by  the  People's  Congresses 
and  their  administrative  boards  over 
HSWP.  We  were  also  concerned  about 
HSWP's  sales  to  domestic  trading 
companies,  which  constituted  a 
substantial  portion  of  HSWP's  overall 
U.S.  sales  during  the  POL 

Until  the  Unal  antidumping 
determination  in  CDIW,  we  had  not 
distinguished  exporters  on  the  basis  of 
ownership  when  applying  a  separate 
rates  test.  That  is,  ownership,  per  se, 
had  not  precluded  an  exporter  from 
receiving  a  separate  rate.  In  CDIW,  we 
reconsidered  this  policy  and  determined 
that  central  government  ovraership 
provides  the  central  government  with 
the  opportunity  to  manipulate  prices, 
whether  or  not  it  has  taken  advantage  of 
this  opportunity  during  the  period  of 
investigation.  Thus  under  CDIW, 
regardless  of  whether  the  separate  rate 
criteria  set  forth  in  the  Final 
Determination  of  Sales  at  Less  Than  Fair 
Value:  Sparklers  from  the  People's 
Republic  of  China  (56  FR  20588.  May  6. 
1991)  [Sparklers)  have  been  met, 
entities  owned  by  the  central 
government  are  not  eligible  for  rates 
separate  from  each  other.  A  corollary  of 
the  CDAV  holding  is  that  all  potential 
respondents  owned  by  the  central 
government  must  reply  to  antidumping 
questionnaires  so  that  we  may  calculate 
a  weighted-average  dumping  margin  for 
these,  by  definition,  centrally-controlled 
entities.  Thus,  while  CD/IV  rejects 
individual  separate  rates  for  centrally- 
owned  enterprises  under  any 
conditions,  and  requires  the  use  of  best 
information  available  absent  full 
cooperation  from  all  centrally-owned 
entities,  it  is  not  directly  appUcable  to 
enterprises  owned  by  regional 
governments  in  the  PRC  or  locally- 
owned  collectives. 

The  mechanics  of  central  government 
ownership  establish  the  presumption  of 
an  opportunity  for  direct  control  by  the 
government  of  the  enterprise.  The 
company  in  CDIW,  for  example,  is 
owned  by  a  government  ministry. 
Because  the  opportimity  for  central 
government  control  over  enterprises 
owned  by  regional  governments,  or 
collectively  at  a  local  level,  is  less  than 
the  opportunity  for  central  government 
control  over  enterprises  owned  by  the 
central  government,  we  have  concluded 
that  there  are  situations  in  which  a 
Sparklers'  test  would  be  appropriate. 
We  are  not  prepared,  however,  to  accept 
that  multiple  enterprises  are 
independent  of  each  other  when  such 


enterprises  are  owned  by  the  same 
regional  or  local  government  (or 
collective).  Thus,  in  order  to  qualify  for 
the  application  of  a  Sparklers'  test,  all 
relevant  entities  owned  by  a  given 
governmental  jurisdiction  must 
cooperate  in  our  investigation.  If  those 
enterprises  cooperate,  we  will  use  the 
Sparklers'  criteria  to  establish  if  they,  as 
a  group,  are  entitled  to  a  single 
weighted-average  dumping  margin 
different  from  the  margin  calculated  for 
centrally-owned  enterprises. 

As  stated  in  the  Sparklers 
determination,  we  will  issue  separate 
rates  if  a  respondent  can  demonstrate 
both  a  de  jure  and  de  facto  absence  of 
central  control.  Evidence  supporting, 
though  not  requiring,  a  finding  of  de 
jure  absence  of  central  control  would 
include:  (1)  an  absence  of  restrictive 
stipulations  associated  with  an 
individual  exporter's  business  and 
export  hcenses;  and  (2)  any  legislative 
enactments  devolving  central  control  of 
export  trading  companies.  Evidence 
supporting  a  finding  of  de  facto  absence 
of  central  control  with  respect  to  exports 
would  include:  (1)  Whether  each 
exporter  sets  its  own  export  prices 
independently  of  the  government  and 
other  exporters;  and  (2)  whether  each 
exporter  can  keep  the  proceeds  from  its 
sales. 

UnUke  the  situation  in  the  CDIW 
investigation,  HSWP  is  not,  nor  has  ever 
been,  a  state-owned  enterprise. 
Verification  revealed  no  history  of  either 
central  or  provincial  intervention  in 
HSWP's  business  operations.  We  have 
determined  to  treat  all  collective 
enterprises  owned  by  the  same  local 
residents  as  related  parties.  In  this  case, 
the  only  exporter  owned  by  the 
residents  of  the  locality,  HSWP,  is 
cooperating.  Consequently,  we  have 
determined  to  apply  the  Sparklers 
criteria  to  HSWP  in  order  to  test  its 
independence  from  the  central 
government  and  from  other  exporters. 

HSWP's  legal  status  as  outlined  in  the 
PRC  regulations  indicates  that  there  is  a 
de  jure  absence  of  central-government 
control.  Our  findings  at  verification 
indicate  that  HSWP  operates  in  a 
manner  which  constitutes  de  jure 
absence  of  central  government  control, 
because:  (1)  There  is  an  absence  of 
restrictive  stipulations  associated  with 
this  individual  exporter's  business  and 
export  licenses;  and,  (2)  HSWP  has 
always  operated  as  a  decentraUzed 
company.  According  to  the 
documentation  submitted  by 
respondent,  the  ownership  of  the 
collective  enterprise  is  distinguished 
from  state-owned  enterprises.  We  found 
no  evidence  that  HSWP  is  subject  to  the 


central  government's  manipulation  of 
prices. 

The  documentation  of  the  internal 
election  process  and  the  examination  of 
normal  business  relations  with  local 
government  officials  reveal  that  HSWP 
operates  with  a  high  degree  of  de  facto 
autonomy.  HSWP's  charter  article  on 
government  regulations  is  a  standard 
element  of  PRC  corporate 
documentation  referring  to  the 
company's  general  legal  obligations;  we 
found  no  evidence  that  the  charter 
language  was  used  by  the  government  to 
control  HSWP's  business  operations.  As 
with  charters  in  most  countries,  the 
language  of  this  article  is  merely  a 
requirement  that  an  enterprise  abide  by 
the  laws  and  regulations  of  the  PRC,  not 
an  instrument  for  direct  administrative 
control  of  the  company's  business.  We 
found  no  evidence  contradicting 
HSWP's  explanations  that  it  operates 
with  de  facto  absence  of  central 
government  control  with  respect  to  its 
exports.  Furthermore,  we  found  no 
indication  that  the  relationship  between 
HSWP  and  the  PRC  trading  companies 
were  not  at  arms-length.  We  have  no 
evidence  to  contradict  that  HSWP  had 
control  over  its  financial  resources, 
including  the  right  to  reinvest  profits. 
While  HSWP  did  not  maintain  a  hard 
currency  bank  account  for  its  foreign 
earnings  during  the  POI,  our  findings  at 
verification  indicated  that  it  did  have 
access  to  foreign  exchange  based  on  its 
earnings  through  a  foreign  exchange 
reserve  fund  held  by  the  Bank  of  China 
in  HSWP's  name.  The  existence  of  some 
bank  restrictions  on  hard  currency 
earnings  are  not  imusual  in  many 
banking  systems,  including  those  of 
market  economies.  Convertability  of  a 
nation's  currency  as  an  indicator  of 
NME  status  does  not  translate  into  a 
factor  for  considering  the  use  of  separate 
rates. 

We  therefore  determine  that  HSWP 
meets  the  Sparklers  criteria.  HSWP  is 
the  sole  producer/exporter  of  HSLWs  for 
Xinjie  Township.  We  are  therefore 
calculating  a  margin  for  the  entire 
township  based  on  HSWP's  response. 
This  margin  will  apply  to  HSWP's  self- 
managed  exports  to  the  United  States 
and  to  sales  of  its  merchandise  which 
are  exported  by  the  non-PRC  trading 
companies  whose  POI  sales  were 
examined  at  verification.  For  a  detailed 
discussion  of  this  decision,  see  the 
memorandum  dated  September  13, 
1993,  from  Barbara  R.  Stafford  to  Joseph 
A.  Spetrini. 

Best  Informatioii  Available 

The  PRC  government's  only 
submission  in  this  investigation  was  the 
limited  discussion  of  the  HSLW 
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industry  submitted  on  December  7, 
1992.  The  PRC  government  did  not 
supply  the  consolidated  questionnaire 
response  requested  for  all  producers/ 
exporters  other  than  Hangzhou. 
Therefore,  we  are  using  BIA  to  calculate 
the  margin  for  all  other  exporters  from 
the  PRC.  As  BIA,  we  are  using  the 
highest  single  margin  calculated  in  the 
petition,  a  margin  of  128.63  percent. 

Fair  Value  Comparisons 

To  determine  whether  sales  of  HSLWs 
from  the  PRC  to  the  United  States  were 
made  at  less  than  fair  value,  we 
compared  the  United  States  price  (USP) 
to  the  foreign  market  value  (FMV),  as 
specitied  in  the  "United  States  Price" 
and  "Foreign  Market  Value"  sections  of 
this  notice. 

United  States  Price 

We  based  USP  on  purchase  price  for 
sales  made  directly  to  unrelated  parties 
prior  to  the  date  of  importation  into  the 
United  States,  in  accordance  with 
section  772(b)  of  the  Act.  We  used 
purchase  price  as  defined  in  section  772 
of  the  Act,  because  the  subject 
merchandise  was  sold  to  unrelated 
parties  in  the  United  States  prior  to 
importation  into  the  United  States,  and 
because  exporter's  sales  price 
methodology  was  not  indicated  by  other 
circumstances. 

We  calculated  purchase  price  based 
on  packed,  QF  port  or  undelivered 
prices  to  unrelated  customers  in  the 
United  States.  We  made  deductions, 
where  appropriate,  for  foreign  inland 
freight,  ocean  freight,  and  marine 
insurance.  HSWP  reported  amounts  for 
foreign  inland  freight  based  on  services 
provided  by  PRC  shipping  firms.  For 
foreign  inland  expenses  from  HSWP  to 
port,  we  calculated  a  surrogate  charge 
using  a  June  1992  cable  bom  the  U.S. 
Embassy  in  India  from  the  Sulfanilic 
Acid  from  the  PRC  investigation.  HSWP 
reported  amoimts  for  ocean  freight 
based,  in  part,  on  services  provided  by 
shipping  companies  based  in  the  PRC. 
For  the  portion  of  the  shipment 
expenses  from  Ningbo,  PRC  to  Hong 
Kong  provided  by  PRC  state-owned 
transportation,  we  are  calculating  a 
separate  charge  using  a  rate  schedule 
provided  by  ihe  U.S.  Consulate  in 
Bombay  on  August  3, 1993.  HSWP 
reported  amounts  for  marine  insiirance 
charged  by  a  state-owned  PRC  insurance 
company.  Since  the  premiums  charged 
are  based  on  a  percentage  of  the  U.S. 
dollar  value  of  the  merchandise,  in  a 
schedule  which  is  similar  to  those  used 
in  market  economies,  we  are  deducting 
this  amount  from  the  U.S.  price.  Since 
siuTOgate  coimtry  information  was  not 
available  for  the  marine  insurance 


expense,  we  used  the  reported  U.S. 
dollar  charges  for  this  expense.  (See 
Final  Determination  of  Sales  at  Less 
Than  Fair  Value:  SulfaniUc  Acid  from 
the  People's  Republic  of  China 
(Sulfanilic  Acid  from  the  PRC),  57  FR 
29705,  July  6, 1992).  The  premiums  are 
based  on  the  U.S.  dollar  value  of  the 
sales.  The  proprietary  formula  used  to 
estabUsh  these  insurance  premiums  (see 
the  July  14. 1993,  HSWP  verification 
report  at  22),  is  nearly  identical  to  those 
used  to  set  premiums  by  market- 
economy  insurance  firms  for 
commercial  shipments  to  the  United 
States  (see  for  example,  the  August  8, 
1991,  UPM/Repola  Oy  verification 
report  in  the  antidumping  duty 
investigation  of  Ceri  ain  Groundwood 
Paper  from  Finland,  at  26). 

Section  773(c)(1)  of  the  Act  provides 
that  the  Department  shall  determine 
FMV  using  a  factors  of  production 
methodology  if  (1)  the  merchandise  is 
exported  from  a  nonmarket  economy 
country  (NME),  and  (2}  the  information 
does  not  permit  the  calculation  of  FMV 
using  home  market  prices,  third  country 
prices,  or  constructed  value  under 
section  773(a)  of  the  Act.  In  every 
antidumping  duty  investigation 
conducted  by  the  Department  to  date 
involving  the  PRC,  the  PRC  has  been 
treated  as  an  NME.  (See,  e.g..  Final 
Determination  of  Sales  at  Less  Than  Fair 
Value:  Chrome-Plated  Lug  Nuts  from  the 
People's  Repubhc  of  China  (Chrome- 
Plated  Lug  Nuts  from  the  PRC),  56  FR 
46153  (September  10, 1991).  In  this 
case,  none  of  the  parties  to  this 
proceeding  has  suggested  that  the  PRC 
is  no  longer  an  NME.  We  have 
determined  that  the  PRC  HSLW 
industry  is  not  an  market-oriented 
industry  (MOI)  and  have  determined 
that  the  inputs  used  by  the  HSLW 
producers  which  are  sourced  in  the  PRC 
are  not  purchased  at  market  prices  (See 
General  Issues  Comment  1).  Therefore, 
in  accordance  with  section  773(c)  of  the 
Act,  the  Department  is  required  to 
determine  FMV  on  the  basis  of  factors 
of  production  utilized  in  producing  the 
subject  nierchandise,  as  valued  in  a 
surrogate  country. 

At  verification,  HSWP  demonstrated 
that  a  portion  of  its  self-managed  sales 
inadvertently  had  been  omitted  from  the 
U.S.  sales  listing  reported  to  the 
Department.  As  BIA,  we  are  applying 
the  highest  margin  calculated  for  a 
single  sale,  based  or  the  correctly- 
reported  transactions,  to  the  quantity  of 
iinreported  sales  and  weighting  that 
margin  into  the  total  margin  calculation. 

Surrogate  Country   J 

Section  773(c)(4)  of  the  Act  requires 
the  Department  to  value  the  factors  of 


production,  tb  the  extent  possible,  in 
one  or  more  market  economy  countries 
that  are  at  a  level  of  economic 
development  comparable  to  that  of  the 
NME  country,  and  that  are  significant 
producers  of  comparable  merchandise. 
The  Department  has  determined  that 
India  and  Pakistan  are  most  comparable 
to  the  PRC  in  terms  of  overall  economic 
development,  based  on  per  capita  gross 
national  product  (GNP),  the  national 
distribution  of  labor,  and  growth  rate  in 
per  capita  GNP.  India  is  a  significant 
producer  of  comparable  merchandise 
and  has  been  selected  as  the  preferred 
surrogate  country  for  purposes  of 
calculating  the  factors  of  production 
used  in  producing  the  subject 
merchandise.  (See  the  Department  of 
Commerce's  October  16, 1992,  Office  of 
Policy  memorandum  to  David  Binder.) 

We  valued  the  factors  of  production 
in  accordance  with  the  hierarchy  for 
preferred  input  values  set  forth  in  the 
notice  of  Final  Determination  of  Sales  at 
Less  Than  Fair  Value:  Certain  Carbon 
Steel  Butt-Weld  Pipe  Fittings  From  the 
People's  Republic  of  China,  57  FR  21058 
(May  18, 1992).  We  stated  that  we 
would  first  use  factor  values  based  on 
pubUcly  available  pubUshed 
information  (PI)  concerning  our  first 
choice  surrogate  countn,',  second  we 
would  use  unpublished  information 
(e.g.,  information  provided  by  the  U.S. 
Embassy)  from  the  first  choice  surrogate, 
third,  we  would  used  PI  from  second 
choice  surrogates,  and  so  on  until  we 
had  found  appropriate  values  for  each 
input.  We  have  used  Pakistani  values 
when  necessary,  as  discussed  below.  In 
this  investigation,  encountered  factor 
value  information  from  preferred 
surrogate  countries  the  accuracy  of 
which  is  obviously  questionable.  In 
addition,  we  have  found  that  values 
from  our  preferred  sources  are  not 
always  available  for  each  factor. 
Accordingly,  we  have  developed  a 
practice  of  collecting  information  on 
factor  values  from  different  sources  to 
use  as  a  check  on,  and  supplement  to, 
our  preferred  factor  values. 

In  this  investigation,  we  considered 
several  elements  in  selecting  the  pubUc 
information  used  to  value  the  factors  of 
production,  including,  but  not  limited 
to:  (1)  whether  the  source  was  a 
published  document,  (2)  whether  the 
source  contained  the  most  current 
information  available,  (3)  the  degree  of 
similarity  between  NME  producers  and 
sxirrogate  country  producers,  and  (4)  the 
degree  of  similarity  between  the.  NME 
factor's  physical  characteristics  and 
those  of  the  surrogate  commodities  as 
described  in  the  source  literatiire. 

In  evaluating  the  reliability  of  PI  from 
India  and  the  other  surrogates,  we 
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considered,  among  other  things: 
information  supplied  by  the  U.S. 
Embassies  in  India  and  Pakistan, 
information  available  from  the  public 
records  of  other  Investigations  of 
products  from  the  PRC,  and  information 
from  relevant  periodicals  (e.g..  Monthly 
Statistics  of  the  Foreign  Trade  of  India). 
In  some  instances  where  the  range  of 
Indian  factor  values  indicated  that  some 
or  all  of  the  values  were  questionable, 
we  used  supplemental  sources  as  an 
external  reference  point  to  help  us  select 
the  appropriate  value.  If  we  were  able  to 
obtain  more  oirrent  PI  than  was 
submitted  by  the  parties,  we  relied  on 
the  more  current  information. 

We  calculated  FMV  based  on  factors 
of  production  reported  by  respondent. 
The  factors  used  to  produce  HSLWs 
include  materials,  labor,  and  energy. 
To  value  ttie  production  materials, 
green  carbon  steel  wire  rod  and  zinc 
used  in  plating,  we  used  imported 
prices  obtained  from  the  Monthly 
Statistics  of  the  Foreign  Trade  of  India. 
Volume  n — Imports,  December  1991 
(1991  Indian  Import  Statistics).  We 
adjusted  the  factor  values  to  the  POI 
using  wholesale  price  indices  of  India 
(WPI)  as  pubhshed  in  the  International 
Financial  Statistics  by  the  International 
Monetary  Fund  (IMF)  to  account  for 
inflation. 

To  value  the  chemicals  used  in  HSLW 
manufacture,  hydrochloric  acid,  caustic 
soda  solution  and  sodium  nitrate,  we 
used  the  1991  Indian  Import  Statistics. 
We  then  adjusted  the  factor  values  to 
the  POI  using  WPI  published  by  the  IMF 
to  account  for  inflation. 

To  value  the  plating  chemicals, 
potassium  chromate.  potassium 
aluminum,  barium  carbonate,  hydrogen 
fluoride,  nitric  acid,  caustic  soda 
solution,  hydrogen  chloride,  4- 
Methylamine,  sodiimi  sulfide,  and 
sodiiun  carbonate,  we  used  the  1991 
Indian  Import  Statistics.  To  value 
sodium  hydroxide,  we  used  all  the 
import  values  for  soUd  sodium 
hydroxide  (at  or  near  100  percent] 
contained  in  the  1991  Indian  Import 
Statistics,  and  adjusted  the  value  to 
represent  the  70.75  percent  purity 
which  respondent  reported  as  a  factor  of 
production.  For  sulfuric  acid,  we  used 
a  December  1991  cable  from  the  U.S. 
Embassy  in  Pakistan.  To  value 
trisodium  phosphate,  vra  used  the 
Monthly  Statistics  of  the  Foreign  Trade 
of  India,  December  1987  (1987  Indian 
Import  Statistics).  For  all  plating 
chemical  values,  we  adjusted  the  factors 
to  the  POI  using  WPI  published  by  the 
IMF  to  account  for  inflation. 

To  value  the  packing  materials,  paper 
cartons,  plaittic  bags,  adhesive  tape, 
wood  brauirics,  wood  pallets,  packing 


strips,  and  iron  nails,  we  used  import 
statistics  obtained  from  the  1991  fridian 
Import  Statistics.  We  then  adjusted  the 
factor  values  to  the  POI  using  WPI 
published  by  the  IMF  to  accoimt  for 
inflation. 

To  value  lubricating  oil,  we  used  the 
1991  Indian  Import  Statistics.  We  then 
adjusted  the  fector  value  to  the  POI 
using  WPI  published  by  the  IMF  to 
account  for  inflation. 

To  value  the  energy  inputs,  steam  coal 
and  electricity  (for  both  the  manufacture 
of  HSLWs  and  the  plating  process),  and 
fuel  oil  (for  the  manufacttire  of  HSLWs 
only),  we  used  the  third  quarter  1992 
edition  of  Energy  Prices  and  Taxes, 
published  by  the  International  Energy 
Agency.  To  value  water  (for  both  the 
manufacture  of  HSLWs  and  the  plating 
process),  we  used  the  December  1991 
cable  from  the  U.S.  Embassy  in 
Pakistan,  because  we  required  factor 
data  that  corresponded  to  the  measure 
in  which  water  was  reported.  We 
adjusted  the  energy  factor  values  to  the 
POI  using  WPI  published  by  the  IMF  to 
account  for  inflation. 

To  value  foreign  inland  freight-rail, 
we  used  a  December  1989  cable  from 
the  U.S.  Embassy  in  India  from  the 
1987-1988  Administrative  Review  of 
Cotton  Shop  Towels  from  the  PRC 
(Final  Results.  56  FR  4040,  February  1. 
1991).  To  value  foreign  inland  frei^t- 
trucking.  we  used  the  June  1992  cable 
frt>m  the  U.S.  Embassy  in  India  from  the 
Sulfanilic  Add  from  the  PRC 
investigation.  We  adjusted  the  rail 
foreign  inland  freight  values  to  the  POI 
using  WPI  published  by  the  IMF  to 
account  for  inflation.  The  cable 
containing  the  trucking  rate  was 
contemporaneous  with  the  POI.  To 
value  foreign  inland  freight-shipping, 
we  used  an  August  3. 1993.  cable  from 
the  U.S.  Consulate  in  Bombay,  India 
(the  August  3. 1993,  cable),  using  WTI 
published  by  the  IMF  to  account  for 
inflation. 

To  value  labor  costs,  we  used  the 
International  Labor  Office's  1992 
Yearbook  of  Labor  Statistics.  To 
determine  the  number  of  hours  in  a 
workday  in  India,  we  used  the  Country 
Reports;  Human  Rights  Practices  for 
1990.  We  then  adjusted  the  labor  values 
to  the  POI  using  WPI  pubhshed  by  the 
IMF  to  account  for  inflation. 

To  value  factory  overhead,  we  used 
the  August  3, 1993.  cable.  To  value 
selling,  general  and  administrative 
expenses,  and  profit,  we  used  the 
statutory  minima  of  10  percent  and  8 
percent,  respectively. 

Verification 

As  provided  in  section  776(b)  of  the 
Act,  we  verified  the  information  used  in 


reaching  our  final  determination  in 
Hangriiou  PRC,  frDm  May  19  throurfi 
May  25. 1993. 

Critical  Circumstances 

Petitioner  alleges  that  "critical 
circumstances"  exist  with  respect  to 
imports  of  the  subject  merchandise  from 
the  PRC.  Section  735(a)(3)  of  the  Act 
provides  that  the  Department  will 
determine  that  critical  circumstances 
exist  if: 

(A)  (i)  There  is  a  history  of  dumping 
in  the  United  States  or  elsewhere  of  the 
class  or  kind  of  merchandise  which  is 
the  subject  of  the  investigation,  or 

(ii)  Tne  person  by  whom,  or  for  whose 
accoimt,  the  merchandise  was  imported 
knew  or  should  have  known  that  the 
exporter  was  selling  the  merchandise 
which  is  the  subject  of  the  investigation 
at  less  than  its  fair  value,  and 

(B)  There  have  been  massive  imports 
of  the  class  or  kind  of  merchandise 
which  is  the  subject  of  the  investigation 
over  a  relatively  short  period. 

In  determining  knowledge  of 
dumping,  we  normally  consider  margins 
of  15  percent  or  more  sufficient  to 
impute  knowledge  of  dumping  under 
section  735(a)(3)(A)(ii)  for  exporters 
sales  price  sales,  and  margins  of  25 
percent  or  more  for  purchase  price  sales. 
(See.  e.g..  Final  Determination  of  Sales 
at  Less  Than  Fair  Value;  Tapered  Roller 
Bearings  and  Parts  Thereof,  Finished  or 
Unfinished,  bom  Italy.  52  FR  24198, 
June  29, 1987),  Since  the  final  margin 
for  HSLWs  from  HSWP  is  above  25 
percent,  we  determine  in  accordance 
writh  section  735(a)(3)(A)(ii)  of  the  Act 
that  knowledge  of  dumping  existed  for 
HSLWs  from  the  PRC. 

Under  19  CFR  353.16(f)(1),  we 
normally  consider  the  following  factors 
in  determining  whether  imports  have 
been  massive:  (1)  The  volume  and  value 
of  the  imports;  (2)  seasonal  trends  (if 
appUcabls);  and  (3)  the  share  of 
domestic  consumption  accounted  for  by 
imports.  In  order  to  determine  whether 
imports  have  been  massive  over  a 
relatively  short  period  of  time,  we 
examined  the  shipments  of  HSWP's  self- 
managed  U.S.  sales  made  in  the  month 
the  petition  was  filed  and  the  five 
following  months,  to  the  six-month 
period  immediately  prior  to  the  filing  of 
the  petition,  in  accordance  with  19  CFR 
353.16(g).  Our  analysis  of  the  imports  of 
HSLWs  from  HSWP  showed  that  the 
volume  of  imports  bom  the  base  period 
to  the  comparison  period  increased  by 
more  than  15  percent.  (See  19  CFR 
353.16(f)(2).)  Based  on  this  analysis,  we 
determine  that  imports  of  HSLWs*frx>m 
HSWP  were  massive  over  a  relatively 
short  period  of  time.  Based  on  our 
analysis,  therefore,  we  determine  that 
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critical  ciitnimstances  exist  for  imports 
ofHSLWsfromHSWP. 

Because  the  BIA  margin  for  all  other 
PRC  producers  and  exporters  of  HSLWs 
is  greater  than  25  percent,  we  are 
imputing  knowledge  of  dimiping  for  all 
other  producers  and  exporters  of 
HSLWs.  Because  the  Department  did 
not  receive  responses  to  its 
questionnaire  from  the  PRC  government 
on  behalf  of  all  producers  and  exporters, 
we  have  relied  upon  BIA  for 
determining  whether  there  have  been 
massive  imports  of  HSLWs  from  all 
other  producers  and  exporters  in  the 
PRC.  As  BIA  we  are  maldng  the  adverse 
assumption  that  such  imports  were 
massive  over  a  relatively  short  period  of 
time  in  accordance  with  section 
735(a)(3)(B)  of  the  Act.  There  is  no 
evidence  on  the  record  that  seasonal 
trends  apply  to  the  subject  merchandise. 
Therefore,  based  on  our  analysis,  we 
determine  that  there  is  a  reasonable 
basis  to  believe  or  suspect  that  critical 
circumstances  exist  for  imports  of 
HSLWs  from  all  other  producers  and 
exporters  of  HSLWs  in  the  PRC. 

Interested  Party  Coqunents 

General  Hsues 

Comment  i.  Petitioner  argues  that  the 
PRC  is  an  NME  and  that  the  PRC  HSLW 
industry  is  not  a  MOI.  Petitioner 
contends  that  since  the  Department  did 
not  find  a  MOI  in  its  preUminary 
determination  and  no  subsequent 
information  was  submitted,  there  is  no 
new  information  to  illustrate  that  the 
HSLW  industry  is  a  MOI.  Petitioner 
maintains  that  the  PRC  HSLW  industry 
is  not  a  MOI  because:  (1)  HSWP 
provided  no  evidence  to  illustrate  that 
there  is  no  government  involvement  in 
setting  prices  or  amounts  to  be 
produced;  (2)  the  PRC  HSLW  industry 
has  a  significant  proportion  of  state- 
owned  enterprises,  (3)  during  the  POI, 
HSWP  purchased  and  used  exclusively 
PRC  steel  and  purchased  water  and 
electricity  fi'ora  government-owned  and 
operated  utiUty  companies;  and  (4) 
HSWP  provided  no  evidence  that  its 
labor  costs  were  based  on  market  forces 
and  are,  therefore,  unaffected  by  PRC 
government  subsidies. 

Respondent  does  not  agree  with  the 
Department's  decision  that  the  HSLW 
industry  in  the  PRC  is  not  a  MOI. 
Respondent  maintains  that  there  is 
substantial  evidence  that  the  HSLW 
industry  in  the  PRC  operates  in  a  market 
economy,  not  the  least  of  which  is  the 
fact  that  HSWP  has  for  some  time 
purchased  its  predominant  raw 
material,  steel  wire  rod,  solely  from 
market  cotmtry  suppliers.  Respondent 
also  argues  that  it,  the  largest  PRC 


HSLW  manufacturer,  purchases  its  other 
raw  materials,  such  as  chemicals  and 
suppUes,  from  independent  collectively- 
owned,  or  foreign  sources.  However, 
HSWP  maintains  that  it  has  neither  the 
resources  nor  the  relationships  to 
compile  such  information  from  all  other 
HSLW  manufacturers,  and  is  therefore 
imable  to  demonstrate  such  facts  with 
respect  to  those  manufacturers. 
Respondent  maintains  that  the 
Department  is  deciding  that  the 
lodcwasher  industry  is  a  non-market 
industry  when  the  members  of  the 
industry  and  the  government  exhibit  an 
absence  of  centralized  communication 
and  information.  According  to  HSWP, 
the  absence  of  such  centralized 
information-sharing  is  a  hallmark  of  a 
market-oriented  industry. 

DOC  Position.  We  agree  with 
petitioner.  As  outlined  in  the  amended 
final  determination  in  the  investigation 
of  Chrome-Plated  Lug  Nuts  from  the 
PRC,  the  Department  considers  three 
criteria  in  establishing  whether  an 
industry  in  a  non-market  economy 
should  be  classified  as  market-oriented: 
(1)  for  merchandise  under  investigation, 
there  must  be  virtually  no  government 
involvement  in  setting  prices  or  amount 
to  be  produced  (e.g.,  state-required 
production  or  allocation  of  production  • 
of  the  merchandise,  whether  for  export 
or  domestic  consvunption  in  the  non- 
market  economy,  would  be  an  almost 
insuperable  barrier  to  finding  a  market- 
oriented  industry);  (2)  the  industry 
producing  the  merchandise  under 
investigation  should  be  characterized  by 
private  or  collective  ownership  (there 
may  be  state-owned  enterprises  in  the 
industry  but  substantial  state  ownership 
would  weigh  heavily  against  finding  a 
market-oriented  industry);  and  (3) 
market-determined  prices  must  be  paid 
for  all  significant  inputs,  whether 
material  or  non-material  (e.g.,  labor  and 
overhead),  and  for  an  all  but 
insignificant  proportion  of  all  inputs 
accoimting  for  the  total  value  of  the 
merchandise  under  investigation.  For 
example,  an  input  price  will  not  be 
considered  market-determined  if  the 
producers  of  the  merchandise  under 
investigation  pay  a  state-set  price  for  the 
input  or  if  the  input  is  supplied  to  the 
producers  at  government  direction. 
Moreover,  if  there  is  any  state-required 
production  in  the  industry  producing 
the  input,  the  share  of  state-required 
production  must  be  insignificant. 

As  recorded  in  a  January  19, 1993, 
memorandum  from  David  Binder  to 
Richard  Morelard,  the  Department  has 
determined  that  the  PRC  lock  washer 
industry  does  not  have  MOI  status. 
Regarding  the  first  criterion,  the  record 
is  not  sufficient  to  determine  the  degree 


and  nature  of  control  exercised  in  the 
entire  lock  washer  industiy  by  the 
central  and  regional  government  bodies 
of  the  PRC.  Regarding  thesecond 
criterion,  the  December  7, 1992,  PRC 
Embassy  submission  indicated  that  a 
significant  portion  of  total  PRC 
production  comes  fi-om  state-owned 
factories,  a  factor  indicating  "substantial 
state  ownership."  Regarding  the  third 
criterion,  the  PRC  submissions  neither 
stated  nor  dociunented  that  market- 
determined  prices  are  paid  for  all 
significant  inputs. 

While  HSWP  may  now  be  purchasing 
its  suppij  u2  wire  rod  solely  fi'ora 
market-economy  countries,  the 
Department  verified  that  this  was  not 
the  case  during  the  POI;  in  fact, 
purchases  from  market-economy 
countries  were  the  rare  exception,  not 
the  rule.  Without  the  full  cooperation  of 
the  PRC  government,  HSWP's  comments 
regarding  the  independence  of  its 
domestic  sources  and  its 
characterization  of  industry 
relationships  cannot  be  examined,  let 
alone  affirmed. 

Comment  2.  Petitioner  argues  that 
HSWP  does  not  meet  the  de  jure  and  de 
facto  criteria  enimciated  in  Sparklers, 
and  therefore,  HSWP  does  not  warrant 
a  separate  rate.  Petitioner  asserts  that 
there  is  no  factual  information  on  the 
record  to  support  HSWP's  assertion  that 
it  sets  its  own  prices.  Petitioner 
maintains  that  no  price  lists  or  any  other 
forms  of  written  confirmation  were 
offered  at  verification  to  estabfish  that 
the  prices  for  HSWP's  exports  sold  to 
PRC  trading  companies  were  different 
from  the  prices  of  other  producers  to 
trading  companies.  Furthermore, 
petitioner  maintains  that  the  statements 
that  the  prices  are  market-driven  mean 
nothing  more  than  prices  are  adjusted  to 
reflect  factor  costs  and  other  changes. 
Petitioner  contends  that  HSWP  should 
have  reported  U.S.  sales  to  PRC  trading 
companies  jointly  with  these  trading 
companies  reporting  their  sales  to  the 
U.S.  customer.  Petitioner  mainteiins  that, 
absent  such  new  reporting,  the  only  U.S. 
sales  information  completely  verified 
was  that  which  HSWP  supphed  for  self- 
managed  sales  to  the  United  States  and 
that  such  limited  reporting  does  not 
prove  that  HSWP's  prices  are 
independently  set  from  those  of  other 
producers. 

Petitioner  argues  that  the  fact  that 
HSWP  did  not  have  its  ovra  bank 
account  denominated  in  hard  currency 
"alone  limits  the  independence  of  a 
company."  Petitioner  also  maintains 
that  the  lack  of  a  hard  currency  bank 
account  restricted  HSWP's  abiUty  to 
import  factor  inputs  and  to  otherwise 
conduct  its  business  affairs.  According 
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to  petitioner,  because  tbe  convertability 
of  currency  is  a  primary  Eactor  wbich 
the  Department  considers  in 
determining  NME  status  of  a  coimtry, 
convertability  of  curraicy  should  also 
be  significant  in  determining  the 
independence  of  a  company  for  separate 
rates. 

In  addition,  without  the  reporting  of 
U.S.  sales  by  PRC  trading  companies  to 
their  U.S.  customers  and  by  the  other 
producers  and  exporters  of  the  subject 
merchandise,  petitioner  argues  that  the 
Department  cannot  determine  whether 
HSWP  sets  its  own  export  prices 
independent  of  the  government  and 
other  exporters.  HSWP  is  the  only 
producer  or  exporter  in  the  PRC  that 
cooperated  with  the  Department  in  this 
investigation. 

Petitioner  maintains  that  the  policy 
set  forth  in  the  final  determination  of 
CDIW  directly  relates  to  the  separate 
rates  issue  in  this  investigation. 
Petitioner  argues  that  HSVVP's  status  as 
a  locally-owned  collective  enterprise 
represents  a  situation  which  the 
Department  has  not  considered  before, 
but  which  reflects  the  presence  of  state 
control.  Petitioner  maintains  that  the 
PRC  government,  by  not  cooperating  on 
behalf  of  the  many  other  producers  and 
exporters  of  HSLWs,  has  determined  the 
scope  of  the  investigation  by  limiting 
the  coverage  to  only  one  respondent. 
Petitioner  goes  further  to  suggest  a  four- 
step  model  for  determining  the 
appropriateness  of  separate  rates  in  any 
NME  investigation  where  there  is 
significant  state  ownership  of  either 
producers  or  exporters. 

First,  the  petitioner  suggests  that  the 
Department  should  consider  the  extent 
of  state  ownership  of  enterprises  in  the 
industry.  Significant  state  ownership 
should  act  as  a  presumption  against 
using  separate  rates.  Second,  petitioner 
suggests  that  the  Department  should 
consider  the  extent  of  cooperation  by 
the  PRC  government  to  demonstrate 
how  the  industry  operates  and  that  full 
government  cooperation  on  behalf  of  the 
industry  is  necessary  to  determine 
whether  there  is  de  jure  and  de  facto 
independence  by  any  given  exporter. 
Third,  petitioner  suggests  that  the 
Department  should  consider  the  extent 
to  which  the  enterprises  under 
investigation  should  show  that  they  are 
importing  significant  amounts  of  raw 
materials  instead  of  employing  state- 
controlled  or  state-influenced  inputs. 
Foxirth,  petitioner  states  that  the 
Department  should  consider  the  extent 
to  which  the  enterprise  is  free  to  set 
prices  both  for  direct  export  sales  and 
domestic  sales  which  are  subsequently 
exported.  Petitioner  maintains  that 
absolute  control  of  foreign  exchange 


proceeds  is  an  integral  element  of  this 
fourth  criteria.  Petitioner  maintains  that 
HSWP  has  not  met  any  of  these 
suggested  criteria  and,  therefore,  does 
not  warrant  a  calciilated  separate  rate. 

Respondent  argues  that  it  has  met  the 
de  jure  and  de  facto  criteria  enunciated 
in  Sparklers,  and  therefore  warrants  a 
separate  rate.  Respondent  maintains  that 
its  detailed  verified  documentation  and 
interviews  regarding  actual  business 
operations  demonstrate  how  it  operates 
in  a  manner  which  constitutes  de  jure 
absence  of  central  government  control, 
because:  (1)  There  is  an  absence  of 
restrictive  stipulations  associated  with 
an  individual  exporter's  business  and 
export  licenses;  and  (2)  it  has  always 
operated  as  a  decentralized  company. 
Respondent  maintains  that  the 
relationships  examined  at  verification 
demonstrate  that  it  operates  with  de 
facto  absence  of  cential  government 
control  with  respect  to  its  exports 
because:  (1)  Each  exporter  sets  its  own 
export  prices  independently  of  the 
government  and  other  exporters;  and, 
(2)  it  can  keep  the  proceeds  from  its 
sales.  Respondent  contends  that  the 
practices  examined  at  verification 
indicate  that  PRC  trading  companies  do 
not  exercise  direct  control  over  its 
pricing  or  marketing  decisions. 

Respondent  maintains  that  it  is  able  to 
demonstrate  the  absence  of  central 
government  interference  which 
petitioner  believes  can  be  exerted 
through  coordinated  pricing  of 
merchandise  between  it  and  state- 
owned  manufacturers  or  state-owned 
trading  companies,  because  it  has 
provided  at  verification  the  prices 
charged  by  it  to  domestic  trading 
companies.  Respondent  maintains  that 
this  and  other  internal  documents,  such 
as  company  journals,  on  the  record  can 
be  reviewed  to  confirm  that  it  does  not 
coordinate  its  pricing  with  or  through 
PRC  trading  companies,  and  thus  is  not 
indirectly  centrally  controlled. 

Respondent  argues  that  it  has  always 
had  access  to  the  foreign  funds  it  earned 
through  a  foreign  exchange  reserve  fund 
maintained  onbehalf  of  it.  Respondent 
states  that  it  was  able  to  make  any 
foreign  purchases  it  wished  using  funds 
it  has  acquired  from  exporting  its 
products.  Respondent  explains  that  the 
foreign  exchange  used  for  the  purchase 
of  imported  materials  is  normally  taken 
from  reserves  which  it  has  acquired 
from  its  export  revenue.  Additional 
foreign  currency  is  purchased  from  the 
foreign  exchange  swap  center. 
Respondent  maintains  that  a  change  in 
PRC  law  in  Kfay  1993,  permits  it  to 
maintain  a  hard  currency  bank  account 
for  their  earnings  on  foreign  sales,  and 
that  this  new  provision  merely  changes 


the  status  of  the  bank  account  fix>m  a 
reserve  fund  held  in  the  name  of  HSWP 
to  a  bank  account  held  by  HSWP. 

Respondent  maintains  that  it  is  an 
independent  legal  and  economic  enti^ 
which  is  responsible  for  its  own  profits 
and  losses.  Respondent  maintains  that 
its  Ucense  and  charter  are  similar  to 
articles  of  incorporation  in  the  United 
States.  Respondent  identified  only  two 
occasions  imder  PRC  corporate  law 
where  a  license  can  be  revoked:  (1)  For 
violations  of  the  business  laws;  and  (2) 
if  an  enterprise  declares  bankruptcy. 
License  renewal  is  accomplished  by 
filling  out  a  form  and  paying  "a  small 
fee."  Respondent  maintains  that  the 
remaining  profits  are  distributed 
according  to  the  determinations  of  its 
management.  Additionally,  it  contends 
that  it  is  free  to  determine  what  to 
produce,  where  to  sell,  and  what  price 
to  charge  for  its  products.  Specifically, 
respondent  states  that  both  short-  and 
long-term  management  and  business 
decisions  are  made  by  the  director,  and 
that  these  decisions  are  not  subject  to 
review  by  any  other  entity  or 
organization. 

Respondent  maintains  that  because, 
from  its  inception,  it  has  nevei^een  a 
state-owned  entity,  no  decentralizing 
legislative  enactments  were  ever 
required.  Respondent  contends  that 
under  the  governing  corporation  law, 
the  22,000  members  of  the  Xinjie  village 
own  it,  and  that  the  management  and 
employees  of  the  plant  are  given  control 
of  the  plant's  operation  through  the 
local  corporation  law  approval  process. 

Respondent  maintains  that  each  PRC 
trading  company  is  responsible  for  its 
own  financial  performance  and  is 
accountable  specifically  for  profits  and 
losses,  each  deciding  if  and  where  to 
sell  lockwashers  and  other  products. 
Respondent  maintains  that  the  only 
relationship  between  itself  and  the  PRC 
trading  companies  consists  of  arm's- 
length  sales  contracts,  negotiated  for 
profitable  business.  Respondent 
maintains  that  no  information 
concerning  the  independent  pricing 
decisions  made  by  the  PRC  trading 
companies  is  available  to  it,  and 
therefore,  it  cannot  report  information 
concerning  the  disposition  of  trading 
companies'  sales  proceeds,  the  trading 
companies'  profit  calculations,  the 
disposition  of  such  profits,  the  trading 
companies'  exportation  decisions,  or 
their  relationships  with  customers. 

Respondent  maintains  that  the  poUcy 
enimciated  in  CDIW  should  have  no 
effect  on  the  separate  rates  issue  in  this 
investigation.  It  argues  that  it  has  never 
been  a  state-owned  or  centrally- 
controlled  enterprise.  Respondent 
argues  that  the  regulations  provided  to 
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the  Department  under  which  it  is 
govenuBd  in  the  PRC  provide  only  for 
corporate  and  tax  laws  which  govern  the 
operations  of  the  enterprise  in  its  day- 
to-day  operations,  but  that  such 
regulations  cannot  be  construed  to 
evidence  central  government  control. 

DOC  Position.  We  agree  with 
respondent.  We  have  determined  that 
the  exact  circumstances  underlying  the 
policy  enunciated  in  CDIW  regarding 
state-owned  companies  do  not  apply  to 
HSWP,  and  therefore,  have  applied  the 
Sparklers  test  in  determining  whether  to 
grant  HSWP  a  separate  rate.  Based  on 
the  application  of  the  Sparklers  criteria 
to  the  facts  concerning  HSWP,  we  have 
decided  to  calculate  a  rate  based  on 
HSWP's  reported  data  separate  from 
other  PRC  exporters.  Please  see  the 
"Separate  Rates"  section  above  for  a 
discussion  of  this  decision  and  the 
September  13. 1993,  memorandum  from 
Barbara  R.  Stafford  to  Joseph  A. 
Spetrini. 

Comment  3.  Petitioner  argues  that  the 
Department  should  use  the  highest 
margin  rate,  as  BIA,  for  HSWP  sales 
through  PRC  trading  companies  which 
have  not  participated  in  the 
investigation.  Petitioner  maintains  that 
HSWP  has  two  types  of  export  sales: 
Self-managed  sales  (which  were 
verified],  and  sales  to  domestic  trading 
companies.  Petitioner  further  argues 
that  the  PRC  trading  companies  would 
continue  to  sell  HSLWs  produced  by 
HSWP  using  the  separate  rate  and  that 
there  would  be  no  penalty  for  non- 
cooperation. 

Respondent  argues  that  it  has  shown 
in  its  verified  submissions  that  it  has  no 
control  over  sales  by  PRC  trading 
companies.  Respondent  contends  that 
officials  from  its  largest  trading 
company  purchaser  have  stated  that 
sales  transactions  are  at  arm's-length 
and  that  it  has  no  knowledge  of  the 
ultimate  destination  of  sales  of  subject 
merchandise  to  trading  companies. 
Respondent  argues  that  it  should  not  be 
penalized  for  the  non-cooperativeness  of 
the  trading  companies  because  it  has  no 
control  over  the  exports  of  HSLWs  by 
trading  companies.  Respondent 
maintains  that  if  HSWP  is  granted  a 
separate  rate,  only  exports  by  HSWP 
wrill  be  afforded  that  rate  and  that  PRC 
trading  companies  will  be  assigned  the 
"all  other"  rate. 

DOC  Position.  We  agree  with 
respondent.  HSWP  was  not  informed  of 
the  final  destination  of  the  majority  of 
its  sales  to  PRC  trading  compuiies.  Even 
for  those  sales  where  &e  final 
destination  was  known,  the  price 
between  HSWP  and  the  domestic 
trading  company  cannot  be  used  to 
calculate  a  margin.  These  sales  were 


denominated  in  Renminbei  (RMB),  and 
are  therefore  not  considered  to  be 
market  prices  by  the  Department. 
Because  we  are  not  required  to  examine 
all  sales  to  the  United  States  p\irsuant 
to  19  CFR  353.42(b),  we  have  excluded 
these  sales  from  our  analysis.  HSWP 
reported  that  it  could  not  fare*  PRC 
trading  companies  to  report  their  sales 
to  the  United  States,  bitt  did  report  the 
aggregate  volimie  of  their  sales  to 
domestic  trading  companies.  It  was  the 
responsibihty  of  the  trading  companies 
to  report  their  U.S.  sales.  No  PRC 
tradiJag  company  appeared  befcHe  the 
Department  either  individually  or  under 
the  auspices  of  the  PRC  government's 
consolidated  response  to  the 
Department's  questionnaire.  Therefore, 
we  are  applying  the  petition  rate  as  BIA 
to  all  other  producers  and  exporters, 
including  the  PRC  trading  companies  to 
which  HSWP  sells  its  merchandise. 

Comment  4.  Petitioner  argues  that 
because  HSWP  reported  no  direct  or 
indirect  credit  expenses  on  its  U.S. 
sales,  the  Department  should  make  an 
adjustment  for  imputed  credit  based  on 
HSWP's  average  interest  rates  on  its 
loans.  Petitioner  maintains  that  HSWP 
reports  no  payment  date  for  some  of  its 
U.S.  sales  and  that  these  sales  should  be 
treated  as  having  a  zero  price. 

Petitioner  argues  that  the  Department 
should  calculate  a  warehousing  expense 
for  the  period  after  the  packing  since  it 
was  discovered  at  verification  that 
HSWP  packs  HSLWs  seven  days  prior  to 
shipment. 

Petitioner  further  argues  that,  because 
the  production  of  HSLWs  is  capital 
intensive,  a  reasonable  surrogate  value 
of  the  capital  costs  must  be  included  in 
the  Department's  margin  calculations 
which  do  not  represent  PRC  costs  (i.e., 
cost  estimates  that  were  provided  in  the 
petition  or  comparable  costs  in  the 
surrogate  coimtry).  Petitioner  maintains 
that  the  expense  for  factory  equipment 
and  depreciation  that  HSWP  reported  in 
U.S.  dollars  is  based  on  PRC  costs  and 
not  based  on  surrogate  country  values. 
Petitioner  contends  that  HSWP's  G&A 
expenses  do  not  include  depreciation  of 
capital  equipment. 

Respondent  argues  that  the 
Department  should  not  consider 
petitioner's  suggested  additional 
expenses  for  credit,  warehousing  and 
depredatioi* because  these  expenses 
would  be  double  counted.  Respondent 
maintains  that  the  Department  did  not 
make  any  adjustments  for  warehousing, 
commission  or  credit  expenses  in  past 
cases  because  surrogate  selling,  general 
and  administrative  (SG&A)  expenses 
was  used.  Furthermore,  respondent 
maintains  that  a  surrogate  fectory 
overhead,  imder  standard  accoimting 


practices,  includes  depreciation 
expenses.  Respondent  argues  that 
because  the  Department  uses  an  overall 
surrogate  factory  overhead  amoimt,  the 
actual  values  of  components  of  its 
factory  overhead  are  irrelevant 

DOC  Position.  We  agree  with 
respondent.  First,  the  Department  does 
not  make  circumstance  of  sale 
adjustments  in  the  margin  calculations 
using  a  NME  factors  of  production 
analysis.  Second,  we  are  calculating 
aggregate  SG&A  expenses  based  on 
Indian  factory  SG&A  expenses  which 
are  a  percentage  of  all  costs,  inclusive  of 
any  factory  depreciation.  It  would  be 
redundant  to  separately  calculate  and 
apply  depreciation  expenses  for  capital 
equipment 

Comment  5.  Petitioner  argues  that  the 
Department  should  use  the  highest 
margin  rate  for  those  U.S.  sales  which 
have  uncorrected  errors. 

Respondent  argues  that  the  clerical 
errors  found  in  the  sales  fields  reported 
in  the  U.S.  sales  database  should  be 
corrected.  Respondent  maintains  that 
the  Department  should  accept  the 
clerical  corrections  because  the 
Department  was  notified  of  these 
corrections  prior  to  the  commencement 
of  verification. 

DOC  Position.  We  disagree  with 
petitioner.  All  of  the  transaction-specific 
errors  discovered  at  verification  are  of 
such  a  nature  that  they  can  be  easily 
corrected  by  the  Department  based  on 
the  information  provided  by  respondent 
at  verification,  as  these  are  primarily 
clerical  errors,  not  errors  of  substantial 
omission  or  obfuscation. 

Conunent  6.  Respondent  argues  that 
the  Department  should  accept  three  U.S. 
sales  that  were  discovered  prior  to  the 
commencement  of  verification  and 
resubmit  the  sales  documents  for  the 
record  of  this  investigation. 

Petitioner  argues  that  the  Department 
should  not  accept  any  more  sales 
documentation  and  must  use  the  margin 
in  the  petition,  as  BIA,  for  all  sales  that 
were  not  reported  timely  to  the 
Department. 

DOC  Position.  We  agree,  in  part,  with 
petitioner.  However,  we  are  not  using 
the  BIA  methodology  suggested  by 
petitioner.  Because  respondent 
identified  its  omissions  at  the  outset  of 
verification,  we  are  applying  instead, 
the  highest  non-aberrational  margin 
calculated  for  a  single  sale  based  on  the 
correctly  reported  transactions  to  the 
quantity  of  unreported  sales  and 
weighting  that  margin  into  the  total 
margin  calculation. 

Comment  7.  Petitioner  argues  that  the 
Department  should  use  BIA  to  value 
steel  wire  rod.  Petitioner  contends  tnat 
HSWP  reported  production  on  only 
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green  rod,  and  that  at  verification  it  was 
discovered  that  HSWP  was  using  both 
steel  wire  and  green  rod.  Petitioner 
farther  argues  that  the  Department 
should  use  BIA  based  on  the  petition 
because  HSWP's  wire  rod  information 
was  not  submitted  timely  and  there  is 
no  other  information  on  record  to  value 
the  difference  between  wire  and  green 
rod.  Petitioner  suggests  that  the 
Department  use  the  petition  to 
determine  the  cost  differential  between 
processed  wire  and  green  rod,  and  to 
increase  FMV  by  that  amount  to  account 
for  the  inclusion  of  processed  wire  as  a 
foctor.  Petitioner  recommends  allocating 
this  increased  cost  using  the  most 
adverse  assumption  that  the  higher 
priced  processed  wire  was  consumed  in 
manufacturing  HSLWs  for  only  the 
"self-managed"  U.S.  sales. 

Respondent  argues  that  steel  wire 
cannot  be  used  in  the  production  of 
HSLWs  which  have  a  section  width 
which  is  greater  than  the  wire. 
Respondent  maintains  that  the  steel 
wire  is  only  purchased  to  produce  the 
smallest  sizes  of  HSLWs  and  that  if  the 
Department  should  choose  to  include 
steel  wire  as  a  factor  of  production,  it 
should  only  be  used  for  the  smallest 
sizes  (i.e.,  sizes  No.  4,  No.  6,  No.  8,  and 
No.  10).  Furthermore,  respondent  argues 
that  any  steel  wire  factor  included  in  the 
FMV  calculation  should  be  adjusted  to 
reflect  the  fact  that  the  processed  wire 
does  not  need  to  undergo  all  of  the 
processing  steps  outlined  for  green  wire 
rod.  Respondent  maintains  that  the  acid 
treatment  through  annealing  steps  are 
imnecessary  when  steel  wire  is  used 
and  the  Department  should  remove  all 
factors  relating  to  the  annealing  steps 
(i.e.,  factory  overhead,  labor,  profit,  and 
any  associated  raw  material  charges). 

iXX:  Position.  We  disagree,  in  part, 
with  petitioner.  We  noted  at  verification 
during  the  inspection  of  the  current 
inventory  that  almost  all  of  the  raw  steel 
was  green  wire  rod.  This  indicates  that 
the  processed  wire  purchased  for 
production  during  the  POI  is  no  longer 
being  purchased.  We  are  making  the 
adverse  assumption  that  this  is  a  result 
of  HSWP's  verified  declining  sales  and 
shipments  to  the  United  States  resulting 
from  this  investigation. 

We  are  not  making  the  most  adverse 
assumption  that  all  of  the  POI  processed 
wire  consumption  should  be  allocated 
to  the  "self-managed"  U.S.  sales  alone. 
Because  this  element  was  not  reported 
to  the  Department,  there  is  no  way  to 
trace  which  steel  input  was  used  for  the 
production  of  specific  merchandise  sold 
to  the  United  States  during  the  POL 
However,  because  we  found  at 
verification  that  steel  had  been  used  to 
produce  the  subject  merchandise  and 


because  HSWP  failed  to  report  this  in  a 
timely  fashion,  we  are  increasing  FMV 
by  the  cost  differential  contained  in  the 
petition.  Since  both  "self-managed"  and 
trading  company  sales  were  of  the  same 
standards  and  specifications,  we  are 
allocating  the  increased  cost  over  all 
sales  to  the  United  States  during  the 
POL 

Comment  8.  Petitioner  argues  that  the 
Department  should  use  BIA  to  value 
plating  plant  results.  Petitioner 
maintains  that  several  issues  were  not 
addressed  regarding  the  plating  plant 
data.  These  issues  are:  (1)  There  was  no 
discussion  of  rejects;  (2)  there  was  no 
indication  of  the  number  of  workers 
used  for  quality  control  or  labor  used  in 
packing  and  transporting;  and  (3)  the 
distance  between  the  plating  plant  and 
HSWP  was  not  provided.  Petitioner 
states  that  it  was  concerned  about  the 
Department  selecting  one  plating 
company  to  determine  the  factor  inputs 
used.  Petitioner  contends  that  even 
though  the  data  from  one  plant  was 
verified,  the  Department  should  use 
data  for  all  the  plating  plants,  and  when 
there  is  not  complete  data  the 
Department  should  use  information 
contained  in  the  petition  as  BIA. 
Petitioner  asserts  that  in  order  to 
account  for  rejects,  which  should  be 
subtracted  from  total  HSLW  plated,  the 
Department  should  use  a  factor  of  one 
percent,  as  reported  in  petition,  as  BIA. 
Petitioner  maintains  that  this  figure 
should  be  used  to  increase 
proportionally  the  factor  inputs  per  MT 
(or  per  kilogram)  of  finished  HSLWs. 

Respondent  argues  that  the 
Department  should  accept  the  verified 
plating  company's  factors  as 
representative  of  plating  factors  for  all 
plated  HSLWs  sold  by  HSWP. 
Respondent  contends  that  the  verified 
plating  company  is  its  largest  plating 
subcontractor  and,  because  of  this,  it 
obtained  information  fi-om  that 
company.  Furthermore,  respondent 
maintains  that  the  distance  between  it 
and  the  plating  plant  was  provided  in 
its  April  6, 1993,  submission. 

DOC  Position.  We  disagree  with 
petitioner.  Because  the  plating 
contractor  verified  was  the  primary 
plater  for  HSWP,  we  consider  it 
representative  of  the  total  plating 
subcontracted  by  HSWP  to  vyarelated 
third  parties.  Reporting  an  even  larger 
set  of  data  for  all  plating  activities 
would  have  been  burdensome  for  both 
the  respondent  and  the  Department. 

Comment  9.  Petitioner  argues  that  the 
Department  should  use  BIA  to  value  the 
packing  factors.  Petitioner  maintains 
that  because  HSWP  officials  admitted 
that  many  of  the  values,  for  both  units 
and  weight  of  the  packing  factors 


reported  to  the  Department,  were 
incorrect,  the  Department  should  use 
the  higher  of  the  BIA  rate  in  the  petition 
[i.e.,  two  percent  of  the  total 
manufacturing  cost)  or  the  highest 
packing  rate  based  on  verification. 
Petitioner  states  that  HSWP  did  not 
make  uniform  corrections  for  packing 
expenses.  Petitioner  maintains  that  at 
verification.  Department  officials  made 
specific  calculations  of  packing  costs  for 
each  type  of  HSLW,  ancl  that  these 
changes  [e.g.,  adhesive  tape,  packing 
strips,  etc.)  were  not  included  in  the 
corrections. 

Respondent  argues  that  the 
Department  should  use  its  factors  of 
production  in  valuing  packing  costs  for 
its  margin  calculations.  Respondent 
states  that  the  Department's  verification 
report  does  not  fiiid  it  to  have 
incorrectly  reported  its  packing  factors; 
rather,  the  report  states  that  the  errors 
were  not  in  the  numerical  weights  of  the 
factors,  but  only  clerical  errors  in  the 
description  of  the  factors.  Respondent 
contends  that  the  verified  weights  to 
value  the  factors  were  correct. 
Respondent  maintains  that  petitioner  is 
incorrect  in  stating  that  there  are 
uniform  corrections  to  be  made  because: 
(1)  The  Department  stated  in  the 
verification  report  that  it  might  use  a 
size-specific  carton  weight  to  create 
size-specific  packing  factors;  and,  (2)  the 
Department  did  not  find  the  22  Kg  per 
carton  weight  to  be  incorrect. 

DOC  Position.  We  disagree  with 
petitioner.  The  errors  found  at 
verification  were  the  results  of  a 
miscommimication  regarding  the 
number  of  inputs  and  the  weight  of 
those  inputs,  which  were  confused  by 
respondent  in  its  reporting  of  packing 
costs.  We  are  accepting  the  reported  22 
kilogram  per  box  median  value  used  to 
allocate  packing  costs  as 
"representative"  because  the  segregation 
and  allocation  of  size-specific  values 
would  have  been  unduly  burdensome  to 
respondent  considering  the  relatively 
small  portion  of  total  production  cost 
which  packing  factors  represent. 

Comment  10.  Petitioner  argues  that 
critical  circumstances  should  be  found 
for  imports  of  the  subject  merchandise. 
Petitioner  states  that  the  quantities 
shipped  during  the  three  months 
immediately  preceding  the  filing  of  the 
petition  [i.e.,  June  through  August)  were 
massive  (greater  than  15  percent)  as 
compared  with  the  three  months 
following  the  filing  [i.e.,  October 
through  December).  Petitioner  maintains 
that  shipments  during  the  October 
through  December  period  were  more 
than  15  percent  greater  than  for  the  June 
through  August  period.  Petitioner 
maintains  that  a  three  month  period  is 
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not  an  appropriate  period  and  that  a 
longer  period  should  be  used  because  in 
December  1991  there  was  a  threat  of 
retaliation  by  the  U.S.  Trade 
Representative  against  the  PRC  imder 
section  301  of  the  Trade  Act  of  1974  as 
possible  retaliation  and  HSLWs  were 
specifically  included  in  the  target  list. 
Petitioner  also  concludes  that  import 
data  bom  late  1991  and  early  1992  was 
distorted  because  of  the  initial  mid- 
February  1993  timing  of  the  possible 
preliminary  determination  in  this  case; 
because  shipments  after  December  were 
potentially  subject  to  suspensions  of 
liquidation,  importers  and  exporters 
acted  accordingly.  Petitioner  concludes 
that  the  "safe  period"  was  only  October 
through  E)ecember  1992  and  that  there 
is  no  seasonality  to  the  HSLW  business. 

DOC  Position.  We  used  a  six-month 
comparison  base  period  from  March 
through  August  1992  to  compare  with 
shipment  data  for  the  period  from 
September  1992  through  February  1993. 
Please  see  "Critical  Ciramistances" 
section  above. 

Factors  of  Production 

Comment  1.  Respondent  argues  that 
there  are  problems  with  the  public 
information  which  had  been  proposed 
in  the  preliminary  determination  team 
concurrence  memorandum  fPCM)  for 
valuing  green  wire  rod  as  a  factor  of 
production.  Respondent  maintains  in 
the  case  brief  that  the  Department 
should  use  the  average  unit  value  of 
HTSUS  subcategories  7213.41,  7213.49, 
and  7213.50  of  the  Indian  import 
statistics,  stating  that  these  were  most 
similar  to  the  steel  types  used  by  HSWP 
in  the  production  of  lockwa&hers. 

Petitioner  in  its  case  brief  maintains 
that  subcategory  721 S.  50  covers  wire 
rod  "comparable  to  the  wire  rod  used  by 
HSWP."  This  subcategory  covers  bars 
and  rods  containing  greater  than  0^ 
percent  carbon,  hot-rolled  in  woimd 
coils.  In  the  rebuttal  brief,  petitioner 
amends  its  recommendation  to  agree 
with  respondent's  use  of  subcategories 
7213.41,  7213.49  and  7213.50.  but  then 
also  recommends  the  pos^ble  inclusion 
of  subcategories  7314.50  and  7314.60. 

DOC  Position.  With  the  exception  of 
petitioners  request  to  include 
subcategories  7314.50  and  7314.60, 
petitioner's  and  respondent's  latest 
positions  are  the  same.  The 
subcategories  7314.50  and  7314.60, 
however,  are  for  wire  rod  which  is  not 
coiled.  We  vnified  that  the  inputs  used 
for  HSWP's  production  lines  were  in 
coils.  Since  the  product  experts  of  both 
petitioner  and  respondent  are  now  in 
general  agreement  on  which  7213 
subcategories  are  most  similar  to  the 
subject  merchandise,  we  are  using 


subcategcHies  7213.41,  7213.49  and 
7213.50  to  value  the  steel  wire  rod  used 
by  HSWP. 

Comment  2.  Respondent  maintains 
that  the  Department  may  wish  to 
consider  the  propriety  of  using  import 
figures  from  individual  countries  listed 
in  the  Indian  import  statistics  as  source 
countries  for  steel  wire  rod  because  the 
Department  in  past  cases  has  refused  to 
include  pricing  information  from  any 
country  which  has  been  found  to  be 
selling  in  the  United  States  at  prices 
below  fair  market  value.  Respondent 
notes  that  antidumping  duty 
investigations  have  recently  been  filed 
against  steel  wire  rod  from  Brazil, 
Canada,  Japan,  and  Trinidad  and 
Tobago. 

Petitioner  also  argues  that  the 
Department  should  not  use  Ae  statistics 
for  steel  wire  rod  imports  into  India 
from  coxmtries  which  are  currently 
under  investigation  for  dumping. 

DOC  Position.  We  disagree  with 
petitioner  and  respondent.  First,  the 
International  Trade  Commission  [TTQ 
has  already  ruled  in  its  preliminary 
determination,  that  no  injury  or  threat  of 
injury  is  presented  by  imports  of  wire 
rod  from  Trinidad  and  Tobago: 
therefore,  the  investigation  of  wire  rod 
from  Trinidad  end  Tobago  has  been 
terminated.  Second,  as  regards  the 
remaining  named  countries,  no  order 
has  been  issued,  therefore,  there  is  no 
basis  for  examining  whether  imports 
from  those  countries  should  be 
excluded. 

Comment  3.  Petitioner  argues  that  the 
Department  should  not  consider  the 
value  of  steel  wire  rod  imports  into 
India  because  tidia  has  been  found  to 
have  an  International  Price 
Reimbursement  Scheme  (IPRS). 
Petitioner  maintains  that  this  is  a  form 
of  subsidizatior  for  domestic 
production  of  steel  wire  rod.  (See  Final 
Affirmative  Countervailing  Duty 
Determination:  Steel  Wire  Rope  irosa 
India.  56  FR  46285  (September  11, 
1991]).  Petitioner  maintains  that  since  it 
provided  a  quotation  for  green  wire  rod 
produced  in  India  in  its  December  14, 
1992,  submission,  that  price  should  be 
used  in  determ  Jiing  FMV. 

Respondent  maintains  that  if  the 
Department  decides  that  it  must  reject 
the  Incfian  steel  import  prices,  then  the 
only  information  remaining  on  the 
record  is  the  actual  price  paid  by  HSWP 
for  imported  stael  wire  rod,  and  the 
improcessed  green  wire  rod  price 
reported  in  the  petition.  Respondent 
maintains  that  he  price  quote  from  aa 
Indian  steel  mill  which  petitioner 
reported  in  its  December  14, 1902, 
s\A>missi(Mi,  is  neither  information 
relating  to  an  actual  sale,  nor  is  it  PI, 


and  that  the  Department  must  therefore 
disregard  this  quote. 

DOC  Position.  We  disagree  with 
petitioner.  Petitioner's  argument  misses 
the  marie  because  the  IPR5  rebate  is  paid 
on  purchases  of  domestically  produced 
wire  rod,  and  we  are  using  the  price  of 
imported  wire  rod  to  value  this  factor. 
Therefore,  we  are  continuing  to  use 
Indian  Import  statistics. 

Comment  4.  Petitioner  maintains  that 
the  Indian  import  statistics  undervalue 
the  price  of  domestic  Indian  steel, 
claiming  that  the  price  of  Indian  steel 
has  traditionally  been  above  world 
marieet  prices. 

Petitioner  maintains  that  the  value  of 
domestic  Indian  steel  is  comparable  to 
the  combined  value  of  the  import,  Le., 
the  total  of  import  CIF  value  plus  the 
Indian  duties.  Petitioner  maintains  that 
if  Indian  values  were  lower  than  this 
combined  cost,  there  would  be  few,  if 
any,  imports.  Since  the  contrary  appears 
to  be  the  case,  petitioner  argues  that  the 
Department  should  add  the  import 
duties  levied  by  Indian  Customs  to  the 
QF  values  reported  in  the  Monthly 
Statistics  of  the  Foreign  Trade  of  India, 
Volume  n-Imports,  published  by  the 
Directorate  Generale  of  Commercial 
Intelligence  and  Statistics  of  the  Indian 
Ministry  of  Commerce.  Petitioner 
recommends  using  as  a  source  the  CEN- 
CUS  publication  of  Indian  duties. 

Respondent  maintains  that 
petitioner's  claim  of  undervaluation  of 
the  steel  wire  rod  factor  by  using  Indian 
import  statistics  is  incorrect  It 
maintains  that  the  theory  that  import 
prices  must  be  undervalued,  otherwise 
the  product  would  not  be  imported  into 
India,  is  based  on  faulty  logic,  because 

Eetitioner  would  like  the  Department  to 
elieve  that  an  import  is  always  less 
expensive  than  its  domestic 
competition.  Respondent  maintains  that 
there  are  many  reasons  for  trading  a 
product  besides  price,  including  a 
buyer's  desire  to  have  multiple  sources, 
shortage  of  domestic  like  product, 
geographic  market  location  within  the 
country,  company  transfers,  quality 
considerations,  and  non-price 
considerations  such  as  service  and 
business  development. 

Respondent  agrees  with  petitioner 
that,  based  on  the  Indian  import 
statistics  under  review,  Indian  steel 
prices  are  well  above  world  market 
prices,  including  those  of  the  PRC  and 
the  United  States.  Respondent 
maintains  that  if  the  Ctepartment 
decides  not  to  use  Indian  import 
statistics  to  value  green  steel  wire  rod, 
it  should  rely  either  on  the  actual  price 
for  such  inputs  purchased  by  HSWP 
from  market  economy  producers  or  on 
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the  price  quote  contained  in  the 
petition. 

DOC  Position.  We  disagree  with 
petitioner  Consistent  with  our  past 
practice,  we  recommend  not  adding  the 
Indian  import  duties  to  the  values 
reported  in  the  published  Indian  import 
statistics.  We  are  not  adding  duties  to 
the  imported  price  because  those  duties 
would  have  been  rebated  upon  export  of 
the  finished  product  (i.e.  HSLWs).  (See, 
for  example,  lune  22. 1992,  concurrence 
memorandum  for  the  final 
determination  m  the  investigation  of 
Sulfanilic  Acid  from  the  PRC.  at  9.) 

Comment  5.  Respondent  maintains 
that  the  Department  should  value  the 
steel  wire  rod  factor  using  the  prices 
paid  by  HSWP  for  imports  of  the  factor 
from  market  economies,  particularly 
South  Korea. 

Petitioner  quotes  the  Final 
Determination  of  Sales  at  Less  Than  Fair 
Value:  Oscillating  Fans  and  Ceiling  Fans 
from  the  People's  Republic  of  China,  56 
FR  55271,  (October  25,  1991).  to 
maintain  that  "where  the  Department 
stated  that  '[wjhere  an  input  was 
sourced  from  a  market  economy  country 
and  peud  for  in  a  market  economy 
currency'  it  was  consistent  with  Section 
7331(c)(4)  of  the  Act  to  use  'the  actual 
price  paid  for  the  input  in  calculating 
FMV.' "  Petitioner,  however,  did  not 
address  further  the  use  of  HSWP's 
imported  steel  prices  in  its  case  or 
rebuttal  brief " 

DOC  Position.  We  disagree  with 
respondent.  As  noted  in  the  June  14, 
1993,  verification  report  at  pages  27  and 
28,  the  amount  of  South  Korean  steel 
wire  rod  purchased  during  the  POI  was 
"very  small*  *  •.  Also,  since  the 
South  Korean  steel  was  inventoried  in 
9/92,  it  is  unlikb'.y  that  it  would  have 
been  used  in  POI  production." 
Therefore,  we  have  used  the  cost 
differential  contained  in  the  petition  to 
increase  FMV.  (See  General  Issues 
Comment  7). 

Comment  6.  Petitioner  maintains  that 
the  technology  of  PRC  steel  mills  is  so 
different  from  that  of  some  the  countries 
whose  wire  rod  imports  into  India  form 
the  statistical  basis  for  evaluating  the 
wire  rod  factor  that  the  Department 
should  not  use  the  1991  Indian  import 
statistics  from  Japan  or  Brazil.  Petitioner 
cites  to  the  Conference  Report,  Omnibus 
Trade  and  Competitiveness  Act  of  1988, 
Rpt.  at  591  (100th  Cong.,  2nd  Sess.). 
which  states  that: 

Commerce  should  seek  to  use,  if  possible. 
data  based  on  production  of  the  same  general 
class  or  kind  of  merchandise  using  similar 
levels  of  technology  and  at  similar  levels  of 
volume  as  the  producers  subject  to 
investigation. 


Respondent  contends  that  petitioner's 

Quotation  from  the  Conference  Report  is 
iscretionary  in  its  terms  and  applicable 
to  the  subject  merchandise,  not  to  raw 
material  factors.  Therefore,  respondent 
contends  that  it  is  difficult  to  discern 
how  the  quotation  from  the  Conference 
Report  relates  to  PRC.  Japanese  or 
Brazilian  steel  mills. 

DOC  Position.  We  agree  with 
respondent.  We  are  not  in  a  position  to 
analyze  the  technology  employed  by  all 
possible  sources  of  imports  of  raw 
materials  used  to  produce  merchandise 
subject  to  an  antidumping  duty 
investigation.  Petitioner  has  not  argued 
that  the  subject  merchandise  produced 
in  India  is  of  a  different  class  or  kind  of 
merchandise  than  that  produced  in  the 
PRC,  and  that  the  Indians  produce  it 
using  a  different  level  of  technology. 
Moreover,  we  have  already  determined 
that  India  is  the  appropriate  surrogate, 
based,  in  part,  on  the  fact  that  India  is 
a  significant  producer  of  HSLWs.  (See 
Factors  of  Production  Comment  7). 
Therefore,  we  have  used  the  1991 
Indian  import  statistics  to  value  wire 
rod. 

Comment  7.  Petitioner  maintains  that 
because  U.S.  imports  of  the  subject 
merchandise  from  India  have  declined 
over  the  past  several  years,  we  should 
not  accept  India  as  a  "Significant 
Exporter"  of  HSLWs.  Petitioner  cites 
from  the  legislative  history  of  the 
statute,  H.R.  Rep.  No.  576, 100th  Cong.. 
2d  Sess.  590  (1988).  which  states  that 
"[tlhe  term  'significant  producer' 
includes  any  country  that  is  a 
significant  net  exporter  and.  if 
appropriate.  Commerce  may  use  a 
significant  net  exporting  country  in 
valuing  factors." 

Respondent  maintains  that  petitioner 
misinterprets  the  legislative  history 
concerning  this  issue  and  that  petitioner 
is  applying  the  statute  to  the  wrong  type 
of  merchandise.  Respondent  argues  that 
the  statute  in  no  way  requires  the 
Department  to  use  only  significant  net 
export  coimtries  because:  (1)  The  term 
"includes"  is  not  one  of  exclusion  and 
therefore,  does  not  hmit  the  Department 
in  any  way;  (2)  the  language  of  the  final 
clause  "may  use  a  significant  net 
exporting  country  makes  clear  the 
Congressional  intent  that  the  use  of  a 
net  exporting  country  is  discretionary, 
not  mandatory;  and,  (3)  there  is  no 
requirement  that  the  surrogate  country 
miist  be  a  significant  net  exporter  to  the 
United  States. 

DOC  Position.  We  disagree  with 
petitioner.  We  are  continuing  to  use 
India  as  the  primary  surrogate  country 
and  Pakistan  as  the  secondary  surrogate 
country  in  evaluating  factors  for 
HSLWs.  As  stated  in  the  Department  of 


Commerce's  October  16, 1992,  Office  of 
Policy  memorandum  to  David  Binder. 
India  is  a  significant  producer  of  the 
subject  merchandise.  Production,  rather 
than  exportation,  is  a  determinative 
criterion  for  surrogate  selection. 

Comment  8.  Petitioner  argued  that  the 
Department  should  not  consider  the 
value  of  steel  wire  rod  imports  into 
India  from  countries  such  as  the  former 
Czechoslovakia  which  it  considers  to  be 
anNME. 

DOC  Position.  We  agree  with 
petitioner.  Since  section  773(c)  of  the 
Act  requires  the  factors  of  production  to 
be  valued  in  a  market  economy  country, 
we  are  not  using  NME  prices  for  inputs. 
Therefore,  we  have  not  included  Indian 
imports  of  steel  wire  rod  from  the 
former  Czechoslovakia  in  calculating 
FMV. 

Comment  9.  Petitioner  argues  that  the 
Department  should  not  consider  the 
value  of  steel  wire  rod  imports  into 
India  from  Canada,  because  the  low 
value  of  these  imports  suggests  that 
these  are  lower  quality  merchandise 
which  may  not  meet  the  specifications 
for  steel  wire  rod  used  in  manufacturing 
HSLWs. 

DOC  Position.  We  are  continuing  to 
use  imports  of  steel  wire  rod  into  India 
from  Canada  in  determining  the 
surrogate  value.  A  lower  price  range 
alone  does  not  indicate  whether  the 
merchandise  is  in  or  out  of 
specifications.  The  prices  from  the 
different  market  economies  from  which 
India  imported  steel  wire  rod  vary 
greatly;  if  we  were  to  eliminate  the 
lowest  prices,  we  would  also  need  to 
remove  the  highest  prices,  such  as  those 
for  imports  from  the  UK.  We  note  that 
petitioner  objected  to  respondent's 
requests  that  the  Department  reconsider 
use  of  Indian  import  statistics  for  certain 
chemicals  (see  Comment  16,  below) 
when  the  resulting  values  were  too  high 
in  the  respondent's  view.  Petitioner 
states  that  the  use  of  one  set  of  PI  was 
"to  provide  consistency  and 
predictability."  According  to  petitioner, 
"(t]o  pick  and  choose  the  lowest  price 
each  time  based  on  previous  case 
documents  and  from  different  countries 
defeats  the  essential  rationale  of  the 
approach."  We  believe  that  to  pick  and 
choose  the  highest  price,  or  to  ignore  the 
lowest  prices,  also  would  defeat  the 
essential  rationale  of  the  surrogate  value 
approach. 

Comment  10.  Petitioner  argues  that 
purchase  power  parity  (PPP) 
comparisons  show  India  to  be  less 
comparable  to  China  than  other 
potential  surrogate  coimtries.  Petitioner 
maintains  that  the  Department  should 
use  PPP  measured  by  per  capita  gross 
domestic  product  (GDP)  to  adjust  labor 
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rates  to  reflect  comparable  purchasing 
power  for  the  most  comparable 
surrogate  country. 

Respondent  argues  that  such  a  PPP 
adjustment  nms  coimter  to  present 
Department  policy.  Respondent  also 
maintains  that  it  is  illogical.  Respondent 
maintains  that  since  purchasing  power 
relates  to  local  prices,  adjusting  wage 
rates  or  GDP  to  reflect  variances  in 
purchasing  power,  would  require  the 
acceptance  of  domestic  PRC  prices. 
Respondent  therefore  maintains  that, 
since  the  Department  has  deemed  PRC 
prices  to  be  unusable  for  valuing  factors, 
such  an  adjustment  cannot  be  made. 

DOC  Position.  We  disagree  with 
petitioner.  Because  petitioner  did  not 
submit  the  documentation  necessary  for 
us  even  to  consider  calculating  a  PPP 
adjustment  in  a  timely  matter,  this  issue 
is  moot.  We  will  use  bidian  surrogate 
values  and  adjust  for  inflation. 

Comment  11.  Petitioner  maintains 
that  the  value  of  an  input  as  priced  in 
the  NME,  when  converted  to  a  dollar 
value,  should  be  the  "benchmark" 
value;  i.e.,  the  NME  value  should 
function  as  a  price  floor.  When  the 
values  from  surrogate  coimtries  are 
below  the  value  as  priced  with  the 
NME,  then  the  NME  prices  should  be 
used  to  value  the  factors  of  production. 
Petitioner  therefore  questions  the  use  of 
Indian  surrogate  values  for  steel  wire 
rod  and  for  electricity  rates. 

Respondent  states  that  it  finds 
petitioner's  argument  rather  intriguing. 
Respondent  states,  however,  that  the 
statute  does  not  provide  for  choosing 
only  those  surrogate  prices  which  are 
higher  than  respondent's  actual  prices. 
According  to  respondent,  it  would  be 
more  than  happy  to  have  all  of  its 
factors  valued  at  HSWP's  actual  costs. 
Respondent  states  that  the  Department 
should  disregard  petitioner's  request  to 
use  only  those  surrogate  prices  which 
are  higher  than  its  actual  costs  of 
purchasing  an  input  in  RMB  in  the  PRC. 

DOC  Position.  vVe  disagree  with 
petitioner.  We  are  not  using  NME  prices 
for  inputs  because  the  statutory 
requirement  is  to  value  the  factor 
quantities  using  the  prices  in  the 
surrogate  market-oriented  coimtry. 

Comment  12.  Respondent  maintains 
that  the  Department  should  not  both  use 
GIF  import  prices  and  calculate  a 
separate  transportation  cost  for  PRC 
inland  freight.  Respondent  maintains 
that  the  Department  normally  relies  on 
FOB  import  values  when  using  import 
statistics  to  value  factors.  Respondent 
argues  that  if  the  Department  continues 
to  rely  on  OF  prices,  it  must  either 
adjust  those  prices  downward  before 
calculating  a  surrogate  transportation 
cost  or  it  fihould  use  the  CIF  value 


without  then  adding  on  a  separately 
calculated  surrogate  transportation  cost. 

Petitioner  argues  that  the  Department 
has  already  addressed  and  rejected  the 
use  of  FOB  prices.  Petitioner  maintains 
that  because  section  773(c)  of  the  Act 
requires  the  factors  of  production  to  be 
valued  in  a  surrogate  coxmtry,  the  use  of 
CIF  import  prices  are  necessary, 
together  wiUi  transportation  costs  to 
make  the  full  cost  one  delivered  to  the 
producer.  Petitioner  dtes  to  the 
amended  final  determination  in 
Chrome-Plated  Lug  Nuts  from  the  PRC, 
to  show  that  the  Department  values  the 
good  in  the  surrogate  country,  delivered 
to  the  customer,  since  movement 
charges  would  not  be  rebated  upon 
exportation. 

DOC  Position.  We  disagree  with 
respondent.  We  have  used  CIF  values 
for  import  data  and  calculated  the  cost 
for  transporting  merchandise  from  port 
of  entry  to  the  factorj'.  The  CIF  value  of 
merchandise  is  the  cost  of  the 
merchandise  from  the  exporting  country 
to  the  port  of  entry.  This  value  does  not 
include  the  cost  of  transporting  the 
input  to  the  factory.  The  OF  value 
represents  the  value  of  an  input  prior  to 
inland  delivery.  Since  the  factor  data  we 
use  represents  the  cost  of  an  input 
delivered  to  HSWP's  factory,  we  will 
calculate  the  transportation  costs  from 
HSWP's  suppliers  to  HSWP's  factory. 
This  is  fully  consistent  with  the 
Department's  practice.  See  Final 
Determination  of  Sales  at  Less  than  Fair 
Value:  Certain  Cut-to-Length  Carbon 
Steel  Plate  from  Poland,  58  FR  37205 
(July  9, 1993). 

Comment  13.  Respondent,  believing 
the  Indian  import  statistics  to  contain 
Indian  customs  charges,  maintains  that 
the  Department  should  adjust  the  price 
of  steel  wire  rod  to  remove  any  taxes, 
surcharges,  or  duties  paid  upon 
importation  into  India.  Respondent 
maintains  this  is  similar  to  the  treatment 
of  surrogate  values  in  the  Amendment 
to  Final  Determination  of  Sales  at  Less 
than  Fair  Value:  Chrome-Plated  Lug 
Nuts  from  the  PRC,  57  FR  15052, 15054 
(April  24, 1993). 

Petitioner  asserts  that  respondent's 
argimient  for  adjusting  the  price  of  steel 
wire  rod  to  remove  taxes,  surcharges,  or 
duties  is  vague.  Petitioner  maintains 
that  by  using  import  statistics,  no  taxes, 
duties,  or  surcharges  would  be 
included. 

DOC  Position.  We  agree  with 
petitioner.  Item  3  on  page  4  of  the 
introductoiy  notes  of  the  Monthly 
Statistics  of  the  Foreign  Trade  of  India, 
Volume  n— Imports,  published  by  the 
Directorate  Generate  of  Commercial 
Intelligence  and  Statistics  of  the  Indian 
Ministry  of  Commerce,  states  that  "[t]he 


statistics  are  based  on  declarations  made 
by  Importers  in  bills  of  entry  as 
subsequently  checked  by  customs 
authorities." 

The  Indian  import  statistics  which  we 
are  using  consist  of  GIF  values  as 
declared  on  the  bill  of  entry,  and  not  on 
delivered,  duty-inclusive  prices.  Thus, 
there  is  no  need  to  remove  taxes  or 
duties  bom  the  values  reported  in  the 
published  Indian  import  statistics,  as 
these  do  not  reflect  the  addition  of 
taxes,  surcharges  or  duties. 

Comment  14.  Respondent  maintains 
that  the  Department  should  not  adjust 
the  1991  Indian  import  statistics  for 
steel  wire  rod  to  account  for  inflation. 
It  argues  that  the  lag  time  between 
purchase  and  production  means  that  the 
wire  rod  used  during  the  POI  to  make 
HSLWs  was  acquired  "well  before  the 
POI." 

Petitioner  asserts  that  even  assuming 
the  lead  times  argued  by  respondent  are 
correct,  the  import  figures  for  steel  and 
all  other  import  items  involve  similar 
time  from  purchase  to  delivery. 
Petitioner  argues  that  the  Department 
must  presume  that  any  steel  imported 
into  India  was  ordered  four  to  six 
months  before  the  date  of  entry. 
According  to  petitioner,  respondent  has 
given  no  reason  why  the  international 
purchase  takes  less  time  man  its  own 
domestic  purchase;  peti'ioner  argues  it 
should  take  even  longer. 

DOC  Position.  We  disagree  with 
respondent.  We  are  continuing  to  adjust 
the  1991  steel  wire  rod  va' je  to  account 
for  inflation.  It  is  the  Department's 
consistent  practice  to  value  factors  at 
the  time  of  the  POI.  Since  the  value  we 
used  are  from  1991,  we  inflated  them  to 
the  POI.  Cost  considerations  during  the 
POI  are  considered  the  crux  of  a 
responding  company's  decision  making, 
including  the  pricing  of  its 
merchandise. 

Comment  15.  Petitioner  maintains 
that  the  Department  should  follow  the 
following  hierarchy  in  applying  PI  to 
value  factors:  (1)  First  priority  should  be 
given  to  prices  paid  by  the  NME 
manufacturer  for  items  imported  from  a 
market  economy  coimtry;  (2)  second 
priority  should  be  given  to  prices  in  the 
primary  surrogate  country  of 
domestically  produced  or  imported 
materials;  (3)  third  priority  should  be 
given  to  prices  in  one  or  more  secondary 
surrogate  countries  reported  by  the 
industry  producing  subject  merchandise 
in  the  secondary  country  or  countries; 
and  (4)  fourth  priority  should  be  given 
to  prices  in  one  or  more  secondary 
surrogate  countries  from  sources  other 
than  the  industry  producing  the  subject 
merchandise.  Petitioner  states  that  this 
ranking  of  sources  reflects  the 
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Department's  desire  to  use.  to  the 
greatest  extent  possible,  factor  prices  in 
a  single  surrogate  country. 

Petitioner  argues  that  applying  these 
priorities  would  have  six  results.  First, 
it  argues  that  the  priorities  result  in 
selecting  India  as  the  only  surrogate 
country  at  a  comparable  level  of 
economic  development  which  is  a 
producer  of  the  subject  merchandise. 
Although  petitioner  keeps  open  the 
possibiUty  of  determining  that  India  is 
not  a  significant  net  exporter,  it  notes 
that  no  other  potential  surrogate  country 
exported  HSLWs  to  the  United  States 
since  1989. 

Second,  it  argues  that  a  result  would 
be  the  inclusion  of  duty  and  taxes  when 
using  import  values.  Third,  it  maintains 
that  the  priorities  result  in  the  use  of 
OF  import  values  into  the  surrogate 
country.  Fourth,  it  argues  that  surrogate 
values  are  intended  to  reflect  a  mill 
price,  not  a  price  delivered  to  a 
customer.  Fifth,  it  argues  that  the 
priorities  should  result  in  using  Indian 
import  values  whenever  these  are 
available.  It  states  that  respondent  has 
no  basis  for  rejecting  certain  Indian 
import  values  simply  because  those  are 
"too  high."  Sixth,  it  maintains  that  all 
prices  should  be  adjiosted  for  inflation. 
Where  prices  are  "dated,"  which 
petitioner  defines  as  more  than  five 
years  old.  petitioner  urges  rejecting  the 
values. 

DOC  Position.  We  disagree,  in  part, 
with  petitioner's  conclusionary 
arguments.  First,  the  selection  of 
surrogate  countries  for  factors  analysis 
and  the  selection  of  specific  public 
information  to  value  factors  of 
production  are  two  separate  issues.  We 
have  articulated  a  rationale  for  our 
pubUc  information  hierarchy  in  the 
notice  of  Final  Determination  of  Sales  at 
Less  Than  Fair  Value:  Certain  Carbon 
Steel  Butt- Weld  Pipe  Fittings  From  the 
People's  Republic  of  China.  57  FR  21058 
(May  18. 1992). 

Second,  as  regards  petitioner's 
conclusions,  we  believe  that  any 
analysis  should  result  in  selecting  India 
as  the  primary  surrogate  coimtry  at  a 
comparable  level  of  economic 
development  which  is  a  producer  of  the 
subject  merchandise.  We  are  continuing 
to  use  India  as  the  primary  surrogate 
country  and  Pakistan  as  the  secondary 
surrogate  coimtiy  in  evaluating  factors 
for  HSLWs.  As  stated  in  the  October  16, 
1992.  Department  of  Commerce's  Office 
of  Policy  memorandum  to  David  Binder, 
India  is  a  significant  producer  of  the 
subject  merchandise.  Production,  rather 
than  exportation,  is  a  determinative 
criterion  for  surrogate  selection. 

We  disagree  that  a  result  would  be  the 
Inclusion  of  duty  and  taxes  when  using 


import  values.  (See  Factors  of 
Production  Comment  4).  We  do  agree 
that  any  system  of  priorities  should 
result  in  the  use  of  QF  import  values 
into  the  surrogate  country.  We  have 
determined  that  the  price  should  be  the 
price  to  the  customer  inclusive  of 
delivery  from  the  source  (Indian  factory 
if  domestically  produced,  port  if 
imported)  to  the  Indian  producer  of 
HSLWs. 

We  agree  that  any  system  of  priorities 
should  result  in  using  Indian  import 
values  whenever  these  are  available,  as 
these  values  are  in  a  contemporary  PI 
source.  We  agree  that  rejecting  certain 
Indian  import  values  simply  because 
those  are  "too  high"  is  potentially 
overly  subjective,  but  would  add  that  so 
is  rejecting  certain  values  simply 
because  they  are  "too  low."  Last,  we 
agree  that  all  prices  should  be  adjusted 
for  inflation,  but  we  do  not  agree  that 
prices  are  "dated."  if  more  than  five 
years  old.  If  five  year  old  PI  is  the  only 
PI  available,  we  must  use  it.  (See 
Sulfanilic  Acid  from  the  PRC  at 
Comment  2).  When  we  used  PI  values 
attributable  to  a  period  prior  to  the  POI. 
we  have  inflated  the  values  to  the  POI. 
(See  Factors  of  Production  Comment 
14). 

Comment  16.  Petitioner  argues  in  its 
case  brief  that  the  data  from  the  Official 
Directory  of  the  State  Exchange  of  India 
should  be  the  source  for  estimating 
SG&A  expenses;  specifically  petitioner 
recommends  relying  on  one  of  the 
companies  profiled  in  the  Directory. 
Guest  Keen  Williams.  On  August  23. 
1993.  petitioner  amended  its  argument 
based  on  the  data  transmitted  to  the 
Department  by  the  U.S.  consulate  in 
Bombay.  Petitioner  states  that  it  beUeves 
that  since  the  SG&A  expenses  reported 
for  Forbes  Gokak  Ltd.  contained  in  the 
cable  are  greater  than  the  statutory 
minimum  of  10  percent  used  in 
determining  constructed  value, 
pursuant  to  section  773(e)(1)(B)  of  the 
Act.  the  Department  should  rely  on 
Forbes  Gokak  Ltd.'s  rate  in  determining 
FMV. 

Respondent  argues  in  its  case  brief 
that  the  Department  should  use  the 
industry  averages  from  the  Reserve  Bank 
of  India  Bulletin  to  determine  SG&A 
expenses  in  determining  FMV  both  for 
HSWP  and  for  the  processing  done  at 
HSWP's  unrelated  plating 
subcontractor.  Respondent  argues  that 
the  Department  should  not  use  the 
average  of  the  data  from  the  two 
companies  outlined  in  the  Official 
Directory  of  the  State  Exchange  of  India 
because  one  of  those  firms,  Guest  Keen 
Williams.  Ltd.  produces  merchandise 
not  comparable  to  HSLWs;  has  a 


completely  different  set  of  technology, 
and  is  a  company  beset  with  problems 

On  August  24, 1993,  respondent 
submitted  its  reaction  to  the  possible 
use  of  data  transmitted  to  the 
Department  by  the  U.S.  consulate  in 
Bombay.  Respondent  states  that  it 
believes  that  the  SGAA  expenses 
reported  for  Forbes  Gokak  Ltd.  are 
clearly  out  of  line  with  the  industry- 
wide SG&A  expense  figure  derived  from 
the  data  in  the  Reserve  Bank  of  India 
Bulletin.  Respondent  maintains  that 
using  the  data  from  a  single  firm  can 
skew  the  margin.  Respondent  maintains 
that  since  Foroes  Gokak  Ltd.  is  an 
affiliate  of  the  largest  conglomerate  in 
India,  and  its  reported  profit  is  one 
percent,  there  is  a  strong  suggestion  that 
financial  transfers  to  the  corporate 
parent  are  included  in  SG&A  expenses 
rather  than  reported  as  profits  and  then 
transferred  to  the  corporate  parent. 
Respondent  also  asserts  that  the  fact  that 
Forbes  Gokak  Ltd.'s  SG&A  expenses  are 
twice  the  size  of  its  overhead  figure  is 
a  anomaly  when  compared  to  the  data 
in  the  Reserve  Bank  of  India  Bulletin. 
Finally,  respondent  argues  that  the 
figures  reported  by  Forbes  Gokak  Ltd. 
appear  to  be  nothing  more  than  rough 
estimates  given  as  anecdotal 
information  in  a  telephone 
conversation. 

DOC  Position.  We  agree  in  part  with 
petitioner's  August  23, 1993,  comments. 
Neither  the  Reserve  Beuik  of  India 
Bulletin  data  nor  the  company-specific 
data  from  the  Official  Directory  of  the 
State  Exchange  of  India  which  we 
considered  at  the  preliminary 
determination  are  definitively  tied  to 
the  production  of  IndiaHSLW's.  The 
cable  data  from  the  U.S.  consulate  in 
Bombay  indicates  that  Forbes  Gokak  is 
the  only  major  producer  of  HSLWs  in 
India.  As  such,  its  data  is  the  best 
surrogate  to  apply  in  constructing  the 
factor  value  for  HSWP's  FMV. 

In  determining  the  SG&A  expenses  for 
the  plating  plant,  the  Department  is 
using  the  statutory  minimum  of  10 
percent,  because  the  most  acairate  data 
from  the  Reserve  Bank  of  India  Bulletin 
which  represents  the  Indian  metal  and 
chemical  industry  results  in  a 
percentage  less  than  the  statutory 
minimimi  of  10  percent. 

Comment  17.  Respondent  argues  in  its 
case  brief  that  the  Department  should 
use  the  industry  averages  from  the 
Reserve  Bank  of  India  Bulletin  to 
determine  ovwhead  expenses  in 
calculating  FMV  both  for  HSWP  and  for 
the  processing  done  at  HSWP's 
unrelated  plating  subcontractor. 
Respondent  argues  that  the  Department 
should  not  use  the  average  of  the  data 
from  the  two  companies  outlined  in  the 
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Official  Directory  of  the  State  Exchange 
of  India  because  one  of  those  firms, 
Guest  Keen  Williams,  Ltd.,  produces 
merchandise  not  comparable  to  HSLWs; 
has  a  completely  different  set  of 
technology,  and  is  a  company  beset  with 
problems. 

On  August  24, 1993,  respondent 
submitted  its  reaction  to  the  possible 
use  of  data  transmitted  to  the 
Department  by  the  U.S.  consulate  in 
Bombay  regarding  overhead  expenses. 
Respondent  herein  states  that  it  believes 
that  since  the  overhead  expenses 
reported  for  Forbes  Gokak  Ltd.  are 
clearly  in  line  with  the  industry-wide 
SG&A  expense  figure  derived  from  the 
data  in  the  Reserve  Bank  of  India 
Bulletin,  the  use  of  Forbes  Gokak's 
overhead  rate  seems  reasonable. 

On  August  23, 1993,  petitioner 
submitted  its  reaction  to  the  possible 
use  of  data  transmitted  to  the 
Department  by  the  U.S.  consulate  in 
Bombay.  Petitioner  states  that  it  believes 
that  since  no  detailed  information  on 
comparable  equipment  costs  in  a  market 
economy  country  has  been  provided  in 
the  investigation,  the  rate  of 
depreciation  and  the  ratio  of 
depreciation  transmitted  by  the  cable 
from  the  U.S.  consulate  in  Bombay  are 
not  applicable.  Petitioner  maintains  that 
the  overhead  rate  reported  for  Forbes 
Gokak  Ltd.  should  be  applied  to  the 
total  materials,  labor  and  energy  costs. 

DOC  Position.  We  agree  in  part  with 
petitioner's  August  23, 1993,  comments 
and  respondent's  August  24, 1993, 
comments.  Neither  the  Reserve  Bank  of 
India  Bulletin  data  nor  the  company- 
specific  data  from  the  Official  Directory 
of  the  State  Exchange  of  India  which  we 
considered  at  the  preliminary 
determination  are  definitively  tied  to 
the  production  of  India  HSLW's.  The 
cable  data  from  the  U.S.  consulate  in 
Bombay  indicates  that  Forbes  Gokak  is 
the  only  major  producer  of  HSLWs  in 
India.  As  such,  its  data  is  the  best 
surrogate  to  apply  in  constructing  the 
factor  value  for  HSWP's  FMV. 

In  determining  the  overhead  for  the 
plating  plant,  the  Department  is  relying 
on  the  data  from  the  Reserve  Bank  of 
India  Bulletin,  since  the  industry 
includes  chemical  production,  and  the 
plating  plant  deals  almost  exclusively 
with  chemical  processing. 

Comment  18.  On  Auguk  23, 1993, 
petitioner  submitted  its  comments  on 
the  possible  use  of  data  transmitted  to 
the  Department  by  the  U.S.  consulate  in 
Bombay  regarding  profit.  Petitioner 
herein  states  that  because  the  percent  of 
profit  reported  by  the  Indian  producer  is 
less  than  the  statutory  minimum,  the 
statutory  minimum  of  eight  percent 
must  be  applied  to  the  sum  of  general 


expenses  and  costs,  pursuant  to  section 
773(e)(l)(B)(ii)oftheAct. 

DOC  Position.  We  agree  with 
petitioner  and  will  calculate  profit  of 
eight  percent  of  total  production  cost  for 
HSWP  and  of  total  plating  cost  for  the 
plating  subcontracting. 

Comment  19.  On  August  23, 1993, 
petitioner  submitted  its  reaction  to  the 
possible  use  of  data  transmitted  to  the 
Department  by  the  U.S.  consulate  in 
Bombay  regarding  transportation  costs. 
Petitioner  herein  states  that  it  beUeves 
that  the  transportation  costs  appear  to 
be  a  composite  of  freight  rates  for  truck, 
rail,  ship  and/or  barge.  Petitioner  states 
that  since  these  rates  do  not  appear  to 
apply  to  export  costs,  the  Department 
should  use  the  cable  schedule  to  value 
the  domestic  transportation  costs  of 
HSWP  in  the  PRC,  but  not  to  determine 
ocean  freight  and  handling  costs  on 
exports.  Petitioner  assumes  that  the 
exchange  rate  for  the  POI  will  be  used 
and  that  no  other  adjustments  are 
required  since  the  rates  are 
"representative  rates"  which  petitioner 
interprets  to  mean  not  related  to  a 
specific  period  of  time. 

On  August  24, 1993,  respondent 
submitted  its  reaction  to  the  possible 
use  of  data  transmitted  to  the 
Depcirtment  by  the  U.S.  consulate  in 
Bombay.  Respondent  herein  states  its 
understanding  that  the  transportation 
rates  suppUed  in  the  latest  cable  will  be 
used  only  for  transportation  types 
which  do  not  have  specific  rates  on  the 
record  in  this  investigation,  and  that  if 
any  type  of  transportation  already  has 
specific  rates,  then  those  specific  rates 
will  be  used  for  the  final  determination. 

DOC  Position.  We  agree  in  part  with 
petitioner's  August  23. 1993,  comments 
and  respondent's  August  24, 1993, 
comments.  We  are  using  the  aggregate 
rates  supplied  in  the  August  3, 1993, 
cable  from  our  consulate  in  Bombay, 
India  for  those  values  for  which  no 
specific  rate  exists  on  the  record,  such 
as  transportation  by  river  of  steel  inputs 
from  domestic  plants  in  the  PRC  to 
HSWP.  We  are  also  calculating  a 
separate  charge  using  a  rate  schedule 
provided  by  the  U.S.  consulate  in 
Bombay  on  August  3. 1993,  for  the 
portion  of  the  shipment  from  Ningbo  to 
Hong  Kong  by  PRC  state-owned 
transportation.  We  will  adjust  these 
rates  downward  to  accotmt  for  inflation 
since  the  POI. 

Comment  20.  Before  the  preliminary 
determination,  we  were  considering 
1991  Indian  import  subcategory  2806 
with  a  value  of  Indian  rupees  (Rs) 
53.064/Kg  to  value  hydrochloric  add. 
Adjusted  for  inflation,  the  value  was  Rs 
58.081/kg.  During  the  briefing  process, 
respondent  questioned  the  use  of  Indian 


import  statistics  for  this  factor. 
Respondent  believes  that  this  import 
price  is  extraordinarily  high. 
Respondent  urges  the  Department  to  use 
the  value  reported  in  March  1991  cable 
in  the  investigation  of  Chrome-plated 
Lug  Nuts  from  the  PRC.  Respondent  also 
refers  the  Department  to  the  Chemical 
Marketing  Reporter,  a  U.S.  weekly 
newspaper,  which  reports  hydrochloric 
acid  on  the  U.S.  spot  market  during  the 
POI  at  prices  much  closer  to  the  value 
reported  in  the  investigation  of  Chrome- 
plated  Lug  Nuts  fitjm  the  PRC. 
Respondent  cites  the  Preliminary 
Determination  of  Sales  at  Less  Than  Fair 
Value:  Sulfanilic  Acid  from  the 
Republic  of  Himgary  (Sulfanilic  Acid 
from  the  RepubUc  of  Hungary),  57  FR 
48293,  48206  (Oct.  22, 1992)  to  argue 
that  in  those  instances  where  one 
possible  surrogate  value  was  obviously 
questionable  by  virtue  of  being  very 
different  from  an  alternative  surrogate 
value,  the  Department  should  use 
"supplemental  sources  to  determine 
whicn  of  these  two  numbers  (is)  the 
most  reasonable." 

Respondent  also  maintains  that  the 
plating  chemical  "hydrogen  chloride" 
refers  to  the  same  industrial 
hydrochloric  acid  used  in  the 
production  process.  Respondent  asserts 
that  the  Department  classify  both  the 
production  and  plating  chemical  as 
"hydrochloric  acid"  and  apply  a 
surrogate  price  specifically  based  on 
quotes  for  "hydrochloric  acid." 

Petitioner  maintains  that  issues  such 
as  purity  and  concentration  have  not 
been  properly  addressed  in 
distinguishing  between  the  Indian 
import  value  and  the  Pakistani  data 
relayed  by  cable.  Petitioner  objects  to 
mixing  values  from  different  surrogate 
countries  in  general  and  objects 
specifically  to  respondent's  argument 
here  because  petitioner  asserts  that  the 
respondent  has  not  indicated  any  reason 
for  the  questionable  nature  of  the  Indian 
import  value  other  than  comparing  it 
vn\h.  a  lower  available  factor  value. 
Petitioner  asserts  that  if  the  Department 
determines  that  it  is  appropriate  to  use 
Indian  import  values,  then  it  should 
stay  with  India,  particularly  as 
petitioner  maintains  Pakistan  has  not 
been  shown  to  be  a  producer  of  HSLWs. 
Petitioner  asserts  that  the  Department 
should  use  prices  for  items  with  the 
nomenclature  "hydrochloric  acid"  and 
"hydrogen  chloride"  and  use  the 
average  of  the  two  prices. 

DOC  Position.  We  have  examined  the 
prices  in  this  cable  from  our  consulate 
in  Pakistan,  which  shows  the  price  in 
Pakistani  Rupees  per  kilogram  (PRs/kg). 
We  have  also  examined  the 
recommended  source  for  contemporary 
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U.S.  spot  mariiet  prices.  The  value 
derived  from  the  India  import  statistics 
is  not  over  1000  percent  higher  than  the 
values  repKJrted  in  either  alternative 
source,  because  the  value  must  first  be 
multiplied  by  31  j>ercent.  the 
concentration  of  hydrochloric  add  in 
the  solution  actually  emplo)red  in 
making  HSWP's  lock  washers.  This  step 
had  not  been  clearly  indicated  in  the 
TCM  for  the  preliminary  determination, 
and  respondent  may  have  overlooked 
this  aspect  of  the  calculation.  We 
beheve  that  in  this  particular  instance, 
the  divergence  of  the  Indian  import 
value  is  not  so  significantly  different 
from  other  indicators,  both 
contemporary  world  market  prices  and 
Indian  domestic  prices,  that  we  would 
have  no  other  choice  but  to  rely  on  the 
data  re{>orted  in  the  investigation  of 
Chrome-plated  Lug  Nuts  from  the  PRC, 
adjusted  for  inflation.  We  agree  with 
respondent  that  the  type  of  industrial 
application  of  a  solution  of  hydrogen 
chloride  is  more  closely  reflected  in  the 
pricing  of  "hydrochloric  acid,"  and  are 
using  the  import  values  under  the 
nomenclature  "hydrochloric  acid." 

Comwent  21.  At  the  preliminary 
determination,  we  considered  using 
1991  Indian  import  subcategory 
2815.12.00  to  evaluate  "caustic  soda;" 
these  import  statistics  are  for  Soda  Lye 
(NaOH  in  aqueous  solution),  adjusted 
for  inflation.  We  also  considered  using 
1991  Indian  import  subcategory 
2815.11,  which  is  for  solid  sodium 
hydroxide  (NaOH)  where  HSWP 
reported  "sodium  hydroxide"  perse. 
We  considered  using  the  value  for  all 
solid  NaOH  {i.e.,  at  or  near  100  percent) 
adjusted  for  inflation.  In  its  April  6, 
1993,  submission,  Hangzhou  reported 
that  the  Sodium  Hydroxide  it  was 
reporting  was  only  70.75  percent  pure; 
we  considered  multiplying  the  import 
value  by  this  percentage  before  applying 
it  to  the  factor  quantity. 

In  its  case  brief,  respondent  states  that 
as  reported  in  its  March  16, 1993, 
submission  the  concentration  of  caustic 
soda  for  lockwasher  production  is  30 
percent  and  for  plating  is  15  percent. 

Respondent  suggests  using  a  weighted 
average  of  the  one  Liquid  and  two  solid 
forms  listed  in  the  Indian  Import 
statistics  as  the  basis  for  both  "caustic 
soda"  and  "sodium  hydro.xide." 

Petitioner  does  not  object  to  using 
Indian  import  statistics  for  subcategory 
2815.12  for  caustic  soda  in  aqueous 
solution.  Petitioner  states  that  because 
this  is  for  the  chemical  in  solution  and 
no  concentration  levels  are  shown  in  the 
Indian  data,  no  further  adjiistments 
should  be  made  to  the  import  value. 

DOC  Position.  We  note  that  both  the 
HSLW  platers  and  the  India  Import 


statistics  specifically  refer  to  NaOH  by 
the  two  terms  "soda  lye"  and  "sodium 
hydroxide."  The  differences  between 
the  soda  lye  used  in  the  production 
process  and  in  the  plating  process,  and 
the  highly  concentrated  sodium 
hydroxide  formula  also  used  for  a 
different  plating  step,  include  such 
elements  as  purity,  form,  and 
consistency.  We  believe  using  the  two 
specific  import  categories  reflects  any 
such  outstanding  differences  in  physical 
characteristics.  We  are  using  category 
2815.12.00  specifically  for  caustic  soda 
solution,  so  ihai  the  dilution  reported  is 
reflected  in  the  lower  price.  Where  a  15 
percent  solution  of  caustic  soda  is  used, 
the  price  reported  for  category 
2815.12.00  is  used;  where  a  30  percent 
solution  of  caustic  soda  is  used,  the  per- 
unit  value  for  category  2815.12.00  is 
doubled.  Where  HSWP  reported 
"sodium  hydroxide"  per  se,  we  are 
using  subcategory  2815.11.01,  which  is 
for  solid  sodium  hydroxide  (at  or  near 
100%  NaOH),  where  a  70.75  percent 
concentration  has  a  value  of  Rs  98.549/ 
kg,  adjusted  for  inflation. 

Comment  22.  Respondent  believes 
that  the  Department  should  have 
requested  a  spot  price  from  the  U.S. 
embassies  in  India  and  Pakistan  to  value 
potassium  chromate,  since  U.S.  spot 
prices  were  less  than  a  third  of  the 
Indian  import  statistics  for  subheading 
2841.50.09  for  "other  dichromates." 

Petitioner  disagrees  with  respondent, 
stating  that  respondent's  arguments  are 
lacking  any  specific  reasons  for 
disqualifying  the  values  suggested  in  the 
preliminary  TCM. 

DOC  Position.  We  agree  with 
petitioner.  First,  we  did  cable  our 
Embassy  in  India  to  request  all  possible 
surrogate  values  for  material  inputs  on 
March  17. 1993.  However,  the  U.S. 
Embassy  did  not  supply  us  with  the 
chemical  prices  in  India.  Moreover,  the 
Indian  import  statistics  we  considered 
at  the  preliminary  determination,  and 
which  we  are  using  in  this  final 
determination,  are  both  public  and 
published  information.  Respondent  did 
not  submit  alternative  public 
information  until  well  after  the  deadline 
established  by  the  Department  in  the 
record  of  this  investigation. 

Comment  23.  For  sodium  nitrate, 
potassium  aluminum,  and  barium 
chromate,  respondent  states  that  it  was 
unable  to  obtain  other  information  on 
prices  other  than  the  Indian  import 
statistics  the  Department  had 
considered  at  the  preliminary 
determination.  Furthermore,  for  4- 
methylamine,  sodium  sulfide,  and 
sodium  carbonate,  respondent  states 
that  it  believes  that  the  Indian  import 
values  the  Department  was  considering 


to  use  at  the  preliminary  determination 
are  an  accurate  reflection  of  the  price 
ranges  of  the  chemicals  on  the 
international  market. 

DOC  Position.  We  agree  with 
respondent.  We  have  used  the  1991 
Indian  import  statistics  to  value  sodium 
nitrate,  potassiiun  alimiinum,  barium 
chromate,  4-methylamine,  sodium 
sulfide,  and  sodium  carbonate,  as  it  was 
the  only  PI  source. 

Comment  24.  Respondent  objects  to 
the  Department's  earlier  consideration 
of  Indian  import  subheading  2826.19.09 
for  "other  fluorides"  to  value  hydrogen 
fluoride.  Respondent  points  out  that  the 
Indian  import  statistics  break  out 
hydrogen  fluoride  under  subcategory 
2811.11.00.  The  resulting  value, 
adjusted  for  inflation,  is  Rs  56.63/kg. 

Petitioner  states  that  it  defers  to  the 
Department's  determination  over  which 
1991  Indian  import  category  is  prop)er. 

DOC  Position.  We  agree  with 
respondent  and  have  used  subcategory 
2811.11.00  to  value  hydrogen  fluoride. 

Comment  25.  At  the  preliminary 
determination,  we  considered  using 
1991  Indian  import  subcategory 
2808.00.01  with  a  value,  adjusted  for 
inflation,  of  Rs  40.482/kg  to  value  nitric 
acid.  Respondent  maintains  that  the 
Department  should  use  the  price  of 
nitric  acid  as  contained  in  the  March 
1991  cable  from  Pakistan  in  the  Chrome- 
Plated  Lug  Nuts  fi-om  the  PRC 
investigation. 

Petitioner  disagrees  with  respondent's 
objections,  stating  that  respondent's 
arguments  are  lacking  any  specific 
reasons  for  disqualifying  the  values 
suggested  in  the  preliminary  TCM. 

DOC  Position.  We  disagree  with 
respondent.  We  afforded  all  interested 
parties  sufficient  time  to  submit  PI  for 
the  record.  No  such  information  was 
offered  in  a  timely  manner.  The  Indian 
import  statistics  are  a  primary  source  of 
published  public  information,  while 
cables  are  a  secondary  source  of  public 
information.  We  therefore  are  using  the 
1991  Indian  import  value,  adjusted  for 
inflation  in  accordance  with  our 
preferred  PI  hierarchy. 

Comment  26.  Respondent  argues  that 
the  Department  should  not  use  the  1991 
Indian  Import  Statistics  to  value  sulfuric 
acid.  Respondent  suggests  that  the 
Department  instead  use  the  December 
1991  cable  from  Pakistan.  Respondent 
believes  that  this  import  price  is 
extraordinarily  high.  Respondent  urges 
the  Department  to  use  the  value 
reported  in  the  December  1991  cable  in 
the  investigation  of  Sulfanilic  Acid  from 
the  PRC.  Respondent  also  refers  the 
Department  to  the  Chemical  Marketing 
Reporter,  a  U.S.  weekly  newspaper, 
which  repeats  sulfuric  acid  on  the  U.S. 
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spot  market  during  the  POI  at  prices 

much  closer  to  the  value  reported  in  the 
investigation  of  Sulfanilic  Acid  from  the 
PRC 

Petitioner  disagrees  with  respondent's 
objections,  stating  that  respondent's 
arguments  are  laddng  any  specific 
reasons  for  disqualifying  the  values 
suggested  in  the  preliminarv  TCM. 

DOC  Position.  The  Sulfaiiilic  Acid 
from  the  Republic  of  Hungary 
determination  indicates  that,  in  those 
instances  where  one  possible  surrogate 
value  was  obviously  questionable  by 
virtue  of  being  very  different  from  an 
alternative  surrogate  value,  the 
Department  should  use  "supplemental 
sources  to  determine  which  of  these  two 
numbers  (is)  the  most  reasonable."  We 
have  examined  the  prices  in  this  cable 
from  our  consulate  in  Pakistan,  which 
shows  the  price  no  higher  than  4.00 
•PRs/kg:  adjusting  for  inflation,  the  price 
would  be  4.90  PRs/kg.  We  have  also 
examined  the  recommended  source  for 
contemporary  U.S.  spot  market  prices. 
The  value  derived  from  the  India  import 
statistics  is  over  1000  percent  higher 
than  the  values  reported  in  either 
alternative  source.  We  believe  that  in 
this  particular  instance,  the  divergence 
of  the  Indian  import  value  is  so 
significantly  different  from  both 
contemporary  world  market  prices  and 
Indian  domestic  prices  that  we  will  rely 
on  the  data  reported  in  the  investigation 
of  Sulfanilic  Acid  from  the  PRC. 
adjusted  for  inflation. 

Comment  27.  At  the  preliminary 
determination,  the  closest  1991  Indian 
import  category  we  could  find  under 
phosphates  was  "sodium  triphosphate," 
(subcategory  2835.31.00)  in  order  to 
value  trisodium  phosphate.  In  its  case 
brief,  respondent  maintains  that 
trisodium  phosphate  is  a  totally 
different  chemical  compound  which  is 
imported  imder  subcategory  2835.23. 
Because  no  imports  were  recorded  in 
the  1991  Indian  Import  Statistics  for  this 
subcategory,  respondents  maintain  that 
we  should  use  the  value  reported  in  the 
March  1991  Pakistani  cable  in  the 
Chrome-Plated  Lug  Nuts  from  the  PRC 
investigation. 

Petitioner  maintains  that  the 
Department  should  first  seek  to  obtain  a 
domestic  value  in  India.  According  to 
petitioner,  only  if  Indian  values  are  not 
available  should  a  non-HSLW  producer, 
surrogate  country  value  be  used. 

DOC  Position.  We  examined  earliOT 
Indian  import  statistics.  We  found  that 
in  December  1987,  India  imported 
trisodium  phosphate  under  subcategory 
2835.23.  First,  me  contemplated  use  of 
1991  Indian  subcategory  2835.31  at  the 
preliminary  determination  was  in  error, 
as  this  category  is  for  sodium 


triphosphate  and  the  chemical  we  must 
value  is  trisodium  phosphate.  However, 
respondent  did  not  submit  any  PI  on 
this  chemical  prior  to  the  briefing 
process.  In  addition,  the  source  which 
respondent  would  have  us  use  is  not  a 
published  document.  We  therefore  are 
using  the  1987  Indian  import  category 
2835.23.  adjusted  for  inflation. 

Comment  28  At  the  preliminary 
determination,  we  considered  using 
subcategory  4819.10  for  "cartons  and 
cases  of  corrugated  paper  and 
paperboard,"  and  aajusting  for  inflation, 
Respondent  maintains  that  the  price 
that  was  used  for  corrugated  cardboard 
boxes  in  the  investigation  of  Chrome- 
Plated  Lug  Nuts  from  the  PRC  is  a  better 
value  to  use  in  establishing  FKfV  for 
HSWP.  Respondent  maintains  that  the 
value  using  1991  Indian  import 
statistics  is  more  than  600  percent  larger 
than  the  value  used  for  the  largest  box 
in  the  Chrome-Plated  Lug  Nuts  from  the 
PRC  investigation. 

Petitioner  disagrees  v^th  respondent's 
objections,  stating  that  respondent's 
arguments  are  lacking  any  specific 
reasons  for  disqualifying  the  values 
suggested  in  the  preliminary  TCM. 
Petitioner  notes  that  in  the  Chrome- 
Plated  Lug  Nuts  from  the  PRC 
investigation,  while  different  types  of 
cartons  were  used,  the  one  most 
comparable  to  those  used  to  pack 
HSLWs  were  the  largest  sizes. 

DOC  Position.  We  disagree  with 
respondent.  We  are  using  1991  Indian 
import  statistics,  category  2806, 
adjusted  for  inflation.  First,  respondent 
did  not  submit  any  PI  on  this  chemical 
prior  to  the  briefing  process.  Second,  the 
source  which  respondent  would  have  us 
use  is  not  a  published  document.  Lastly, 
we  believe  that  in  this  particular 
instance,  the  divergence  of  the  Indian 
import  value  from  the  one  other 
indicator  is  not  so  significant  that  we 
must  rely  on  the  other  source. 

Comment  29.  For  plastic  bags, 
respondent  states  that  it  beUeves  that 
the  Indian  import  value  the  Department 
was  considering  to  use  at  the 
preliminary  determination  is 
representative  of  what  an  Indian 
producer  of  HSLWs  would  pay. 
Respondent  states  that  an  alternative 
source  listed  in  the  preliminary  TCM,  a 
cable  used  in  the  investigation  of 
Sulfanilic  Acid  from  the  PRC,  is  for  bags 
of  a  size  and  use  not  appropriate  for 
valuing  the  bags  used  by  HSWP  to  pack 
lockwashers. 

DOC  Position.  We  agree  with 
respondent  and  have  valued  plastic  bags 
using  the  1991  Indian  Import  Statistics. 

Comment  30.  Respondent  notes  that 
the  Department  should  consider  the 
consumption  of  adhesive  tape  noted  at 


verification  in  detennining  the  cost  of 
tape  per  metric  ton  of  lockwashers 
produced  in  the  POI  in  establishing 
FMV. 

DOC  Position.  We  agree  with 
respondent  and  have  valued  adhesive 
tape  using  the  correct  amount  verified. 

Comment  31.  For  wood  pallets  and 
wood  brackets,  respondent  states  that  it 
beUeves  that  the  Indian  import  value  the 
Department  was  considering  to  use  at 
the  preliminary  determination  is 
representative  of  what  an  Indian 
producer  of  HSLWs  would  pay. 

DOC  Position.  We  agree  with 
respondent  and  have  used  the  1991 
Indian  Import  Statistics  to  value  wood 
pallets  and  wood  brackets. 

Comment  32.  For  lubricating  oil, 
respondent  states  that  it  beheves  that 
the  Indian  import  value  the  Department 
was  considering  to  use  at  the 
preliminary  determination  is 
representative  of  what  an  Indian 
producer  of  HSLWs  would  pay. 

DOC  Position.  We  agree  witn 
respondent  and  have  used  the  1991 
Indian  Import  Statistics  to  value 
lubricating  oil. 

Comment  33.  For  light  fuel  oil, 
respondent  states  that  it  believes  that 
the  value  the  Department  was 
considering  to  use  at  the  prehminary 
determination,  taken  from  the  third 
quarter  1992  edition  of  Energy  Prices 
and  Taxes,  puUished  by  the 
International  Energy  Agency,  is 
representative  of  fuel  oil  prices  in  India. 

DOC  Position.  We  agree  with 
respondent  and  have  used  the  1992 
Energy  Prices  and  Taxes  to  value  Ught 
fuel  oil. 

Comment  34.  For  electricity  and  coal, 
respondent  states  that  it  beheves  that 
the  values  the  Department  was 
considering  to  use  at  the  preliminary 
determination,  taken  from  the  third 
quarter  1992  edition  of  Energy  Prices 
and  Taxes,  published  by  the 
International  Energy  Agency,  appear  to 
be  an  average  of  electricity  rates  and 
coal  prices  and  therefore  are  more 
reliable  than  a  single  price  quotes  for 
electricity  and  coal. 

Petitioner  beheves  that  it  is 
inappropriate  to  use  the  1985  value 
reported  in  the  third  quarter  1992 
edition  of  Energy  Prices  and  Taxes,  and 
then  adjusting  it  upward  to  account  for 
inflation.  Petitioner  argues  that  more 
current  published  public  information  be 
used,  and  if  this  is  not  available,  the 
more  recent  ahemative  sources  noted  in 
the  preliminary  TCM  should  be  used. 
These  alternatives  were  cables  from  the 
U.S.  Embassy  in  India  sent  for  the 
Cotton  Shoptowels  from  the  PRC  and 
the  Sulfanilic  Acid  from  the  PRC 
investigations. 
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DOC  Position.  We  agree  with 
respondent  that  the  prices  from  the 
publication  Energy  Prices  and  Taxes  are 
the  correct  prices  to  use  for  coal  and 
electricity,  adjusted  for  inflation.  The 
source  is  the  most  recent  PI  of  the 
information  which  the  Department 
could  obtain.  The  Department  notes  that 
neither  petitioner  nor  respondent  timely 
placed  public,  published  alternatives  on 
the  record  for  consideration. 

Comment  35.  For  water,  respondent 
states  that  it  beUeves  that  the  price 
transmitted  by  cable  from  the  U.S. 
Embassy  in  Pakistan  which  the 
Department  was  considering  to  use  at 
the  prehminary  determination  is 
representative  of  water  prices  in 
P^stan. 

DOC  Position.  We  agree  with 
respondent.  Recent  cables  from  the  first 
choice  surrogate  coimtry,  India,  show  a 
monthly  charge  for  water,  rather  than  a 
per  unit  value.  The  December  1991, 
cable  from  Pakistan,  the  second  choice 
surrogate  country  in  this  investigation, 
shows  a  per  imit  value  of  in  PRs  per 
1000  gallons.  We  can  therefore  use  this 
as  basis  for  valuing  the  consumption  in 
units  reported  in  this  investigation. 

Comment  36.  For  train  freight  rates, 
respondent  states  that  it  beheves  that 
the  value  the  Department  was 
considering  to  use  at  the  preliminary 
determination,  taken  from  1989  cable 
from  the  U.S.  Embassy  in  India  sent  for 
the  Cotton  Shop  Towels  from  the  PRC 
investigation,  has  been  used 
consistently  by  the  Department  in 
subsequent  cases,  and  conciirs  that  this 
rate  should  be  used  unless  the  U.S. 
Embassy  in  India  responds  with  an 
updated  rate. 

DOC  Position.  We  agree  with 
respondent;  the  rates  reported  in  the 
August  3, 1993,  cable  from  India  appear 
to  be  an  aggregate  of  various  rates: 
trucking,  shipping  and  rail.  Therefore, 
we  have  used  them  and  have  adjusted 
them  for  inflation. 

Comment  37.  For  trucking  rates, 
respondent  states  that  it  believes  that 
the  Department  was  considering  an 
incorrect  method  for  applying  the  rates 
taken  from  the  June  1992  cable  from  the 
U.S.  Embassy  sent  for  the  Sulfanillc 
Add  from  the  PRC  investigation. 
Respondent  believes  that  the  cable 
information  shows  a  rate  formula  which 
takes  into  account  the  distance  as  a 
percentage  of  1000  kilometers,  so  that 
the  flat  rate  of  750  Rs  per  metric  ton  is 
pro-rated  for  distances  less  than  the  full 
1000  kilometers  up  to  which  the  rate 
appUes. 

Petitioner  disagrees  with  respondent's 
objections.  It  believes  that  the  cable 
refers  not  to  a  rate  formula  by  actual 
distance,  but  a  flat  rate  of  750  Rs  per 


metric  ton  for  all  distances  up  to  1000 
kilometers.  Petitioner  states  that  the  rate 
applied  should  be  the  same  whether 
respondent  is  reporting  the  use  of  its 
own,  or  hired,  trucks.  Petitioner  also 
suggests  that  hauling  chemicals 
warrants  a  higher  rate  that  in  the 
Sulfanihc  Acid  from  the  PRC  cable. 

DOC  Position.  We  agree  with 
respondent.  The  cable  states  that  the 
rate  is  Rs  0.75  per  kilogram  for  a 
distance  up  to  1000  kilometers;  it  then 
states  that  for  one  kilogram  trucked  800 
kilometers,  the  rate  would  be  0.083  Rs 
per  kilogram  per  kilometer.  This  in 
effect  means  the  total  tonnage  should  be 
multiplied  by  750  Rs/Mt  multiphed  by 
the  distance  trucked  divided  by  1000 
kilometers.  This  is  the  formula  we  are 
using  in  applying  trucking  rates  for 
purposes  of  the  final  calculation.  We 
note  that  in  the  cable,  the  rate  schedule 
was  quoted  for  the  transport  from  New 
Delhi  of  a  chemical,  namely  sulfanihc 
acid. 

Comment  38.  Respondent  states  that  it 
does  not  believe  that  any  transportation 
charges  should  be  used  in  calculating 
FMV  to  represent  the  cost  of 
transporting  HSLWs  to  and  from  the 
plating  plant.  According  to  respondent, 
expenses  relating  to  the  vehicles  owned 
by  the  plating  plants  are  included  in  the 
plating  plant  overhead  figures 
calculated  by  the  Department,  and  are 
therefore  already  included  in  the  plating 
plant  surrogate  costs  calculated  for 
FMV. 

Petitioner  disagrees  with  respondent's 
objections.  Petitioner  states  that  some 
cost  should  be  added  for  transporting 
the  HSLWs  between  the  production  and 
plating  sites,  particularly  since  the 
Department  only  verified  one  of  three 
plating  facilities  subcontracted  by 
HSWP.  Petitioner  states  that  if  the 
Department  uses  BIA  for  the  other  two 
plants,  adding  freight  costs  separately 
would  not  be  appropriate. 

DOC  Position.  We  agree  with 
respondent.  We  should  not  calculate  a 
separate  transportation  cost  for  bringing 
the  HSLWs  to  and  from  the  plating 
plants  because  the  cost  is  already 
included  in  factory  overhead. 

Comment  39.  Respondent  states  that  it 
believes  that  the  rates  in  the  Yearbook 
of  Labour  Statistics  (1992)  and  the 
Coimtry  Report  on  Human  Rights 
Practices  for  1990  are  representative  of 
the  wage  rates  of  workers  at  an  Indian 
lockwasher  production  facility. 
Respondent  asserts,  however,  that  the 
Department  should  only  apply  skilled 
and  xmskilled  labor  rates  to  HSWP's 
workers.  According  to  respondent, 
neither  HSWP  nor  the  plating  company 
maintain  records  in  the  normal  course 
of  business  which  classify  workers  as 


semi-skilled.  According  to  respondent, 
neither  company  identified  any 
difference  between  the  workers  which 
they  reported  to  the  Department  as 
"semi-skilled"  and  those  which  they 
reported  as  "unskilled." 

Petitioner  disagrees  with  respondent's 
objections.  Petitioner  states  that  the 
Department  should  use  three 
classifications  but  adds  that  the 
Department  should  adjust  the  values 
using  a  PPP  variable. 

DOC  Position.  We  disagree  with 
respondent.  HSWP  reported  both  its  and 
the  plating  companies'  labor  costs  using 
the  three  categories  "skilled,  unskilled 
and  semi-skilled."  As  outlined  in  the 
HSWP  verification  report,  in  dividing 
their  HSLW  workshop  employees  into 
these  categories,  the  company  first 
created  classification  standards  for  the 
labor  categories  as  follows:  Skilled 
workers — those  who  have  extensive 
production  experience  and  product  high 
quahty  products;  supervisors — those 
with  extensive  management  experience, 
capable  of  production  supervision,  and 
compiling  production  statistics; 
technician — those  who  have  earned  a 
technical  certificate  in  some  skill  frt)m 
the  local  labor  department;  semi- 
skilled— ^those  with  average  production 
experience  and  produce  average  quality 
product;  unskilled — little  experience, 
ujitrained  skills.  As  the  next  step  in  the 
process,  the  company  divided  its 
HSLWs  workshop  workers  into  these 
specific  categories.  Supervisors  and 
technicians  were  reported  as  skilled. 
Any  worker  not  specifically  fitting 
"sldlled"  or  "unskilled"  was  considered 
semi-skilled. 

In  its  normal  business  operations,  the 
plating  plant  we  examined  at 
verification  uses  three  worker 
classifications.  These  classifications  are 
not  based  on  skill  level  but  rather  on 
years  of  service.  The  plant  also  included 
a  description  on  how  it  based  its 
reported  classification  of  workers.  The 
manager  made  a  description  of  what 
skills  would  place  a  worker  in  a  specific 
category  and  used  his  knowledge  to 
classify  each  HSLWs  plating  worker  as 
skilled,  semi-skilled  or  imskilled.  Since 
labor  was  reported  broken  into  three 
categories,  and  since  we  verified  these 
categories,  we  will  continue  to  evaluate 
three  levels  of  labor  costs. 

Continuation  of  Suspension  of 
Liquidation 

In  accordance  with  sections  735(d)(1) 
and  735(c)(4)(B]  of  the  Act,  we  are 
directing  the  Customs  Service  to 
continue  to  suspend  Uquidation  of  all 
entries  of  certain  helical  spring  lock 
washers  frtim  the  PRC  that  are  entered, 
or  withdrawn  from  warehouse,  for 
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consumption  on  or  after  January  30, 
1993,  which  is  90  days  prior  to  the  date 
of  publication  of  the  preliminary 
determination  in  the  Federal  Register. 
The  Customs  Service  shall  require  a 
cash  deposit  or  posting  of  a  bond  equal 
to  77.47  percent  on  all  entries  of  certain 
HSLWs  from  Hangzhou  Spring  Washer 
plant  and  market-economy  trading 
companies  [e  g.,  Hong  Kong  companies] 
which  sold  HSWP's  HSLWs  to  the 
United  States  during  the  POl.  Between 
now  and  the  antidumping  duty  order,  if 
one  is  issued,  we  will  seek  the 
respondent's  permission  to  release  the 
names  of  the  non-PRC  trading 
companies  to  the  public  in  order  to 
publish  the  most  accurate  duty 
instructions  possible.  If  respondent  does 
not  permit  the  release  of  the  trading 
companies'  identities  to  the  public,  by 
the  time  of  the  order,  we  will  apply  the 
BIA  margin  of  128.63  percent  to  the 
aforementioned  market  trading 
companies.  The  Customs  Service  shall 
require  a  cash  deposit  or  posting  of  a 
bond  equal  to  128.63  percent  on  entries 
of  certain  HSLWs  from  the  PRC  from  all 
other  producers  and  exporters.  This 
suspension  of  liquidation  will  remain  in 
effect  until  further  notice.  The  estimated 
dumping  margins  are  as  follows: 


Manufacturer/producer/exporter 

Margin  per- 
centage 

Hangzhou  Spring  Washer  Plant 
(HSWP) „. 

HSWP    via    Foreign    Tradina 
Company  1   

77.47 
77  47 

HSWP    via    Foreign    Trading 
Company  2  

77.47 

HSWP    via    Foreign    Trading 
Company  3  

77.47 

HSWP    via    Foreign    TrfMng 
Company  4  „... 

HSWP    via    Foreign    Tradhig 
Company  5  «_ 

All  Other  PflC  Manufacturers. 
Producars  and  Exporters 

77.47 

77.47 

128.63 

rrc  Notification 

In  accordance  with  section  73S(d)  of 
the  Act.  we  have  notified  the  ITC  of  our 
determination.  As  oxxt  final 
determination  is  affirmative,  the  ITC 
will  determine  whether  these  imports 
are  materially  injuring,  or  threaten 
material  injury  to,  the  U.S.  industry 
widiin  45  days. 

This  determination  is  published 
pursuant  to  section  73S(d)  of  the  Act 
and  19  CFR  353.20(a)(4). 

Dated:  September  13, 1993. 
Joeeph  A.  ^Mtrini, 
Acting  Assistant  Secretary  for  Import 
Administration. 

[FR  Doc.  93-22956  Filed  9-17-Q3;  8:45  am] 
BIUMQ  CODE  3S10-OS-P 


[A-«7(K-804] 

SpatWf  From  the  People's  Republic 
of  China;  Termination  of  Antidumping 
Duty  Admlntstrathre  Review 

agency:  International  Trade 
Administration/Import  'Administration. 
Department  of  Commwce. 
ACTION:  Notice  of  termination  of 
antidumping  duty  administrative 
review. 

SUMMARY:  In  response  to  a  request  from 
the  respondent,  Guangxi  Native  Produce 
Import  and  Export  Corporation,  Beihai 
Fireworks  and  Firecrackers  Branch 
(Guangxi),  the  Department  of  Commerce 
(the  Department)  initiated  an 
administrative  review  of  the  respondent 
on  July  22, 1992  for  the  period 
December  17, 1990  through  May  31, 
1992.  We  are  now  terminating  this 
review. 

EFFECTIVE  (MTE:  September  20, 1993. 
FOn  FURTHER  INFOfJMATION  CONTACT: 
Debra  Cnunbie  or  Pamela  Woods,  Office 
of  Antidumping  Compliance,  U.S. 
Department  of  Commerce,  Washington. 
DC  20230.  telephona-  (202)  482-3936. 

SUPPLEMENTARY  INFORMATION: 

Background 

On  July  22. 1992,  in  accordance  with 
19  CFR  353.22(c),  we  initiated  an 
administrative  review  of  exports  to  the 
United  States  for  the  period  December 
17, 1990  through  May  31, 1992  (57  FR 
32521).  On  August  26, 1993,  Guangxi. 
the  only  interested  party  to  request  a 
review  for  this  period,  withdrew  its 
reguest. 

m  accordance  with  19  CFR 
353.22(a)(5),  "the  Secretary  may  permit 
a  party  that  requests  a  review  imder 
paragraph  (a)  of  this  section  to  withdraw 
the  request  not  later  than  ninety  days 
after  the  date  of  publication  of  notice  of 
initiation  of  the  requested  review.  The 
Secretary  may  extend  this  time  Umit  if 
the  Secretary  decides  that  it  is 
reasonable  to  do  so." 

When  Guangxi  requested  this 
administrative  review.  Guangxi  woxdd 
have  been  eligible  for  a  separate  rate 
imder  Department  practice.  However, 
this  practice  was  changed  in  Compact 
Ductile  Iron  Waterworks  Fittings  from 
the  People's  Republic  of  China 
(Waterworia  Fittings)  (58  FR  37908), 
where  the  Department  held  that  a 
government-owned  entity  cannot 
receive  an  individual  rate  in  future 
investigations  or  administrative  reviews. 
Because  Guangxi  is  a  8tate-o%vned 
entity,  Guangxi  cannot  receive  a 
separate  rate. 

Under  the  dnromstances,  we  believe 
that  it  is  reasonable  to  extend  the 


ninety^ay  time  limit  governing  the 
withdrawal  of  requests  for 
administrative  review.  Thus,  in  view  of 
GuangjQ's  request  of  August  26,  1993, 
and  the  fact  that  no  interested  party 
other  than  Guangxi  has  requested  an 
administrative  review,  the  Department 
is  terminating  this  review. 

This  termination  is  in  accordance 
with  19  CFR  353.22(a)(5). 

Dated:  S^tember  13. 1993. 
Josaph  A.  Spetrmi. 

Deputy  Assistant  Secretary  for  Compliance. 
[FR  Doc  93-22957  Filed  9-17-93;  8:45  am) 
BRXMO  CODE  a61»-OS-M 


[A-657-807] 

Postponement  of  Rnal  Antidumping 
Duty  Determination:  Welded  Stainless 
Steel  Pipe  From  Malaysia 

AGENCY:  Import  Administration. 
International  Trade  Administration, 
Department  of  Commerce. 
EFFECTIVE  DATE:  September  20. 1993. 
FOR  FUR71CR  INFORMATION  CONTACT: 
Shawn  Thompson,  Office  of 
Antidumping  Investigations.  Import 
Administration.  International  Trade 
AdministraticHi,  U.S.  Departmmit  of 
Commerce,  14th  Street  and  Constitution 
Avenue  NW,  Washington.  DC  20230.  at 
(202)  482-1776. 

POSTPONEMENT:  On  September  7, 1993, 
KanzKi  Tetsu  Sdn.  Bhd.,  the  sole 
respondent  in  this  investigation, 
requested  that  the  Department  postpone 
the  final  determination  until  135  days 
after  the  date  of  the  pubhcation  of  the 
preliminary  determation  in  the  Federal 
Register,  in  accordance  with  section 
735(a)(2XA)  of  the  Tariff  Act  of  1930 
(the  Act),  as  amended  (19  U.S.C. 
1673d(aK2KA)).  We  find  no  compelling 
reasons  to  deny  the  request  and  are. 
accordingly,  postponing  the  date  of  the 
final  determination  until  January  21, 
1994. 

This  notice  is  published  pursuant  to 
section  735(d)  of  the  Act  (19  U.S.C. 
1673d(d))  and  19  CFR  353.20(b)(2). 

Dated:  September  9, 1993. 
JosqihA.  ^irtrini. 
Acting  Assistant  Secretary  for  Import 
Administration. 

[FR  Doc.  93-2294S  Filed  9-17-93;  8:45  am] 
BtUJNG  COK  VtO-OS-H 


Sanctions  for  Violation  of 
AdminiatraOve  Protective  Order 

AGENCY:  Import  Administration, 
International  Trade  Administration. 
ACTION:  Notice. 
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SUMMARY:  This  is  a  notice  of  the  status 
of  an  investigation  into  charges  of  the 
violation  of  an  administrative  protective 
order  in  an  antidumping  duty 
proceeding. 

EFFECTIVE  DATE:  September  20, 1993. 
FOR  FURTHER  INFORMATION  CONTACT: 
Stephen  J.  Powell,  Chief  Counsel  for 
Import  Administration,  U.S.  Department 
of  Commerce,  14th  Street  and 
Constitution  Avenue,  NW.,  Washington, 
DC  20230;  telephone:  (202)  482-0916. 
SUPPLEMENTARY  INFORMATION:  The 
International  Trade  Administration, 
United  States  Department  of  Commerce 
(ITA),  wishes  to  remind  those  members 
of  the  bar  who  appear  before  it  in 
antidumping  and  countervailing  duty 
proceedings  of  the  extreme  importance 
of  protecting  the  confidentiality  of 
business  proprietary  information 
obtained  pursuant  to  administrative 
protective  order  (APO)  during  the 
course  of  those  proceedings.  In  order 
that  the  gravity  with  which  the  ITA 
views  violations  of  its  APO's  might  be 
better  appreciated,  ITA  is  publishing  the 
following  report  on  a  recent  allegation 
that  the  provisions  of  an  ITA  APO  have 
been  violated. 

A  secretary  employed  by  a  law  firm 
allowed  proprietary  information 
protected  by  an  APO  to  become 
available  to  individuals  at  two  other  law 
firms  who  were  not  authorized  by  the 
APO  to  have  access  to  the  information. 
No  one  at  those  two  law  firms  actually 
accessed  the  proprietary  information, 
and  it  was  promptly  returned  to  the 
individuals  responsible  for  the  incorrect 
release.  Following  an  investigation  by 
the  ITA,  the  attorney  responsible  for 
supervising  the  secretary  involved  was 
held  responsible  for  this  violation  of  the 
APO 

Because  the  responsible  attorney  was 
no  longer  practicing  before  the 
Department  of  Commerce,  the  attorney 
was  advised  that  attendance  at  a 
Department  seminar  on  administrative 
protective  orders  would  be  required 
before  any  future  request  for  APO  status 
would  be  granted.  The  attorney  in 
question  was  also  issued  a  private 
reprimand  which  warned  that  future 
violations  could  result  in  much  graver 
sanctions.  The  law  firm  involved  was 
required  to  conduct  a  seminar  for  trade 
partners,  associates,  and  support  staff  in 
the  firm  regarding  proper  APO 
procedures. 

We  consider  these  sanctions  to  be 
appropriate  for  the  following  reasons: 
First,  the  violation  appears  to  have  been 
inadvertent;  second,  the  sanctioned 
attorney  cooperated  fully  with  the  ITA's 
investigation;  and.  third,  no  apparent 
harm  resulted  from  the  violation 


Serious  harm  can  result  from  the 
failure  to  properly  safeguard  proprietary 
information  obtained  under  APO.  The 
ITA  will  continue  to  investigate 
vigorously  allegations  that  the 
provisions  of  APO's  have  not  been 
faithfully  observed,  and  is  prepared  to 
impose  sanctions  commensurate  with 
the  natm«  of  the  violations,  including 
letters  of  reprimand,  denial  of  access  to 
proprietary  information,  or  disbarment 
from  practice  before  the  ITA. 

This  notice  is  pubUshed  pursuant  to 
19  CFR  354.15(e)  of  the  Department's 
regulations. 

Dated:  September  13, 1993. 
Timothy  J.  Hauser, 

Acting  Under  Secretary  for  International 
Trade. 
(FR  Doc.  93-22950  Filed  9-17-93;  8:45  ami 

BiUlNQ  COOC  381(M>S-M 


United  States-Canada  Free-Trade 
Agreement,  Article  1904  Binationai 
Panei  Reviews;  Request  for  Panel 
Review 

AGENCY:  United  States-Canada  Free- 
Trade  Agreement,  Binationai 
Secretariat,  United  States  Section, 
International  Trade  Administration, 
Department  of  Commerce. 
ACTION:  Notice  of  first  request  for  panel 
review  filed  with  the  Canadian  section 
of  the  Secretariat  on  September  1, 1993. 

SUMMARY:  On  September  1, 1993, 
Bethlehem  Steel  Export  Corp..  U.S. 
Steel,  a  Division  of  USX  Corp.,  National 
Steel  Corporation,  Inland  Steel 
Company,  and  LTV  Steel  Company  filed 
a  Request  for  Panel  Review  with  the 
Canadian  Section  of  the  Binationai 
Secretariat  pursuant  to  Article  1904  of 
the  United  States-Canada  Free-Trade 
Agreement.  Panel  review  was  requested 
of  the  final  injury  determination  made 
by  the  Canadian  International  Trade 
Tribunal  respecting  Certain  Cold-rolled 
Steel  Sheet  Originating  in  or  Exported 
from  the  United  States  of  America. 
Notice  of  this  determination  was 
published  in  the  Canada  Gazette  on 
August  7, 1993.  The  Binationai 
Secretariat  has  assigned  Secretariat  File 
No.  CDA-93-1904-09  to  this  request. 
FOR  FURTHER  INFORMATION  CONTACT: 
James  R.  Holbein,  United  States 
Secretary,  Binationai  Secretariat,  Suite 
2061, 14th  and  Constitution  Avenue, 
Washington.  DC  20230,  (202)  482-5438. 
SUPPLEMENTARY  INFORMATION:  Chapter 
19  of  the  United  States-Canada  Free- 
Trade  Agreement  ("Agreement") 
establishes  a  mechanism  to  replace 
domestic  judicial  review  of  final 
determinations  in  antidumping  and 


countervailing  duty  cases  involving 
imports  from  the  other  country  with 
review  by  independent  binationai 
panels.  When  a  Request  for  Panel 
Review  is  filed,  a  panel  is  established  to 
act  in  place  of  national  courts  to  review 
expeditiously  the  final  determination  to 
determine  whether  it  conforms  with  the 
antidumping  or  countervailing  duty  law 
of  the  country  that  made  the 
determination. 

Under  Article  1904  of  the  Agreement, 
which  came  into  force  on  January  1 , 
1989,  the  Government  of  the  Untied 
States  and  the  Government  of  Canada 
established  Rules  of  Procedure  for 
Article  1904  Binationai  Panel  Reviews 
("Rules").  These  Rules  were  published 
in  the  Federal  Register  on  December  30, 
1988  (53  FR  53212).  The  Rules  were 
amended  by  Amendments  to  the  Rules 
of  Procedure  for  Article  1904  Binationai 
Panel  Reviews,  published  in  the  Federal 
Register  on  December  27.  1989  (54  FR 
53165).  The  Rules  were  further 
amended  and  a  consolidated  version  of 
the  amended  Rules  was  published  in  the 
Federal  Register  on  June  15, 1992  (57 
FR  26698).  The  panel  review  in  this 
matter  will  be  conducted  in  accordance 
with  these  Rules,  as  amended. 

Rule  35(2)  requires  each  Secretary  of 
the  FTA  Binationai  Secretariat  to 
publish  a  notice  that  a  first  Request  for 
Panel  Review  has  been  received.  A  first 
Request  for  Panel  Review  was  filed  with 
the  Canadian  Section  of  the  Binationai 
Secretariat,  pursuant  to  Article  1904  of 
the  Agreement,  on  September  1, 1993, 
requesting  panel  review  of  the  final 
injury  determination  described  above. 

Rule  35(l)(c)  of  the  Rules  provides 
that: 

(a)  A  Party  or  interested  person  may 
challenge  the  final  determination  in 
whole  or  in  part  by  filing  a  Complaint 
in  accordance  with  Rule  39  within  30 
days  after  the  fihng  of  the  first  Request 
for  Panel  Review  (the  deadline  for  filing 
a  Complaint  is  October  1. 1993); 

(b)  A  Party,  investigating  authority  or 
interested  person  that  does  not  file  a 
Complaint  but  that  intends  to  appear  in 
support  of  any  reviewable  portion  of  the 
final  determination  may  participate  in 
the  panel  review  by  filing  a  Notice  of 
Appearance  in  accordance  with  Rule  40 
witnin  45  days  after  the  filing  of  the  first 
Request  for  Panel  Review  (the  deadline 
for  filing  a  Notice  of  Appearance  is 
October  18, 1993);  and 

(c)  The  panel  review  shall  be  Umited 
to  the  allegations  of  error  of  fact  or  law, 
including  the  jurisdiction  of  the 
investigating  authority,  that  are  set  out 
in  the  Complaints  filed  in  the  panel 
review  and  the  procedural  and 
substantive  defenses  raised  in  the  panel 
review. 
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Dated:  September  13. 1993. 

Junes  R.  Holbein, 

United  States  Secretary.  FTA  Binational 
Secretariat. 

[FR  Doc.  93-22949  Filed  9-17-93;  8:45  am] 

BUXMQ  CODE  aS10-QT-M 


National  Oceanic  and  Atmospheric 
Administration 

Marine  Mammals 

AGENCY:  National  Marine  Fisheries 
Service  (NMFS).  NOAA,  Commerce. 
ACTION:  Receipt  of  application  for  a 
scientific  research  permit  to  take  marine 
mammals  (P479A). 

SUMMARY:  Notice  is  hereby  given  that 
Ms.  Marsha  Green,  Albright  College, 
P.O.  Box  15234,  Reading,  PA  19612- 
5234,  has  apphed  in  due  form  for  a 
permit  to  take  humpback  whales 
[Megaptera  novaeangliae)  for  scientific 
research. 

DATES:  Written  comments  must  be 
received  on  or  before  October  20, 1993. 

ADDRESSES:  The  application  and  related 

documents  are  available  for  review 

upon  vmtten  request  or  by  appointment 

in  the  following  office(s): 

Permits  Division,  Office  of  Protected 
Resources,  NMFS,  1335  East-West 
Highway,  Silver  Spring,  MD  20910 
(301/713-2289): 

Director,  Southwest  Region,  NMFS,  501 
W.  Ocean  Boulevard,  Suite  4200, 
Long  Beach,  CA  90802-4213  (310/ 
980-4016);  and 

Coordinator,  Pacific  Area  Office, 
Southwest  Region,  NMFS,  2570  Dole 
Street,  Room  106,  Honolulu,  HI 
96822-2396  (808/955-6831). 

Written  data  or  views,  or  requests  for 
a  public  hearing  on  this  modification 
request,  should  be  submitted  to  the 
Assistant  Administrator  for  Fisheries, 
NMFS,  U.S.  Department  of  Commerce, 
1335  East-West  Hwry.,  Silver  Spring,  MD 
20910,  vdthin  30  days  of  the  pubhcation 
of  this  notice.  Those  individuals 
requesting  a  hearing  should  set  forth  the 
specific  reasons  why  a  hearing  on  this 
particular  application  would  be 
appropriate.  The  holding  of  such 
hearing  is  at  the  discretion  of  the 
Assistant  Administrator  for  Fisheries. 
All  statements  and  opinions  contained 
in  this  application  are  summaries  of 
those  of  the  applicant  and  do  not 
necessarily  reflect  the  views  of  NMFS. 

Concurrent  with  the  pubUcation  of 
this  notice  in  the  Federal  Register,  the 
Secretary  of  Commerce  is  forwarding 
copies  of  this  modification  request  to 
the  Marine  Mammal  Commission  and 
its  Committee  of  Scientific  Advisors. 


SUPPL£MENTARY  INFORMATION:  The 

subject  permit  is  requested  under  the 
authority  of  the  Marine  Mammal 
Protection  Act  of  1972,  as  amended  (16 
U.S.C.  1361  ef  sea),  the  Regulations 
Governing  the  Taking  and  Importing  of 
Marine  Mammals  (50  CFR  part  216),  the 
Endangered  Species  Act  of  1973,  as 
amended  (16  U.S.C.  1531  et seq), and 
the  regulations  governing  the  taking, 
importing,  and  exporting  of  endangered 
fish  and  wildlife  (50  CFR  part  222). 

The  applicant  requests  authorization 
to  take  (harass)  up  to  1200  humpback 
whales  annually,  during  research 
activities  to  assess  the  impact  of  vessel 
traffic  on  the  behavior  of  humpback 
whales,  to  study  the  impact  of  vessels 
on  the  underwater  sounds  made  by 
humpback  whales,  and  to  study  the 
communicative  function  of  humpback 
sounds  and  the  relationship  of  their 
underwater  sounds  to  pod  composition 
and  behavior.  Individual  animals  may 
be  approached  up  to  10  times  each 
annually.  The  proposed  activities  will 
be  conducted  in  Hawaiian  waters  over 
a  four-year  period. 

Dated:  September  14, 1993. 
Herbert  W.  Kaufinsn, 

Acting  Director.  Office  of  Protected  Resources. 
National  Marine  Fisheries  Service. 
[FR Doc.  93-22851  Filed 9-17-93:  845  am] 
BILUNQ  COOE  3510-42-M 


[Fll«No.P319B] 

Marine  Mammals 

AGENCY:  National  Marine  Fisheries 
Service,  (NMFS),  NOAA,  Commerce. 
ACTION:  Modification  of  scientific 
research  permit  655  (File  No.  P319B). 

SUMMARY:  Notice  is  hereby  given  that 
pursuant  to  the  previsions  of  §  216.33 
(d)  and  (e)  of  the  Regulations  Governing 
the  Taking  and  Importing  of  Marine 
Mammals  (50  CFR  part  216).  Permit  No. 
655  has  been  modified. 
ADDRESSES:  Documents  submitted  in 
connection  with  the  above  modification 
are  available  by  appointment  in  or  by 
writing  to  the  Permits  Division,  Office  of 
Protected  Resources,  NMFS,  1335  East- 
West  Hwy.,  Silver  Spring,  MD  20910 
(301/713-2289);  and 

Director,  Southeast  Region,  NMFS, 
9450  Koger  Blvd.,  St.  Petersburg,  FL 
33702  (813/893-3141). 
SUPPLEMENTARY  INFORMATION:  Scientific 
Research  Permit  No.  655  issued  to 
Randall  S.  Wells,  Ph.D.,  Dolphin 
Biology  Research  Institute,  c/o  Mote 
Marine  Laboratory,  708  Tropical  Circle, 
Sarasota,  Florida  34242,  is  modified  to 
extend  the  expiration  date  to  June  30, 
1994.  This  modification  becomes 

) 


effective  upon  pubUcation  in  the 
Federal  Register. 

Dated:  September  14. 1993. 
Herbert  W.  Ktufinon, 

Acting  Director.  Office  of  Protected  Resources, 
National  Marine  Fisheries  Service. 
[FR  Doc.  93-22850  FUed  9-17-93:  8:45  am) 
BtLUNQ  COOe  3610-2»-M 


COMMITTEE  FOR  THE 
IMPLEMENTATION  OF  TEXTILE 
AGREEMENTS 

Special  Access  and  Special  Regime 
Programs;  Delay  in  Implementation  of 
Bond  Requirement  for  Participants 

September  15. 1993. 

AGENCY:  Committee  for  the 

Implementation  of  Textile  Agreements 

(OTA). 

ACTION:  Issuing  a  directive  to  the 

Commissioner  of  Customs  changing  the 

implementation  date  for  the  bond 

requirement. 

EFFECTIVE  DATE:  September  15. 1993. 
FOR  FURTHER  INFORMATION  CONTACT:  Lori 
E.  Goldberg,  International  Trade 
Specialist.  Office  of  Textiles  and 
Apparel,  U.S.  Department  of  Commerce, 
(202) 482-4212. 

SUPPLEMENTARY  INFORMATION: 

AuthorilT:  Executive  Order  11651  of  March 
3. 1972.  as  amended;  section  204  of  the 
Agricultuial  Act  of  1956.  as  amended  (7 
U.S.C  1854). 

A  notice  published  in  the  Federal 
Register  on  August  3, 1993  (58  FR 
41245)  announced  that  Customs  would 
implement  a  bond  requirement  for 
participants  in  the  Special  Access  and 
Special  Regime  Programs.  This 
requirement  was  to  have  been  effective 
on  September  17, 1993.  In  order  to 
address  all  of  the  comments  that  have 
been  received  regarding  the  bond 
requirement,  OTA  is  directing  Customs 
to  delay  the  implementation  of  the  bond 
requirement  until  October  18, 1993. 
Rita  D.  Hayes. 

Chairman.  Committee  for  the  Implementation 
of  Textile  Agreements. 

Committee  for  tbe  Implementation  of  Textile 
Agreement! 

September  15, 1993. 

Commissioner  of  Customs, 

Department  of  the  Treasury.  Washington,  DC 

.       20229. 

Dear  Commissioner  This  directive 
amends,  but  does  not  cancel,  the  directive 
issued  to  you  on  July  28. 1993,  by  the 
Chairman,  Committee  for  the  Implementation 
of  Textile  Agreements.  That  directive 
directed  you  to  implement  a  bond  for  the 
Special  Access  and  Special  Regime  Programs 
within  45  days  of  the  publication  of  the 
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accompanying  notice  which  set  forth  the 
specifications  (published  Auguit  3, 1993). 

Effective  on  September  15. 1993.  you  are 
directed  to  c  .aend  the  July  28, 1993  directive 
to  delay  the  implementation  of  the  bond 
requiiement  to  begin  on  October  18, 1903. 
Customs  will  provide  importen  with  a  30- 
day  grace  period  to  post  Uie  bond. 

The  Committee  for  the  Implementation  of 
Textile  Agreements  has  determined  that  this 
action  falls  within  the  foreign  a&irs 
exception  to  the  rulemaking  provisions  of  5 
U.S.C  553(a)(1). 

Sincerely, 
RiU  D.  Hayes. 

Chairman.  Committee  for  the  Implementation 
of  Textile  Agreements. 
[FR  Doc  93-23018  Filed  9-17-93;  8:45  am] 

BILUNC  COOe  3610-OR-r 


DEPARTMENT  OF  DEFENSE 

Office  of  the  Secretary 

Defense  Irtelligertce  Agency  Scientific 
Advisory  uoard;  Meeting 

AGENCY:  Defiense  Intelligence  Agency 
Scientific  Advisory  Board,  DoD. 
ACTION:  Notice  of  closed  meeting. 

SUMMARY:  Ptirsuant  to  the  provisions  of 
subsection  (d)  of  section  10  of  Public 
Law  92-463,  as  amended  by  section  5  of 
Public  Law  94-409,  notice  is  hereby 
given  that  a  closed  meeting  of  the 
Defense  Intelligence  Agency  Scientific 
Advisory  Board  has  been  scheduled  as 
follows: 

DATES:  Wednesday  and  Thursday,  6-7 
October  1993  (0900-1700). 
ADDRESSES:  Wednesday,  6  October 
1993,  The  Defense  Intelligence  Analysis 
Center.  Building  6000,  Boiling  Air  Force 
Base.  Washington.  DC  20340-1328; 
Thursday.  7  October  1993,  The 
Pentagon.  Washington,  DC  20340-1328. 
FOR  FURTHER  INFORMATION  CONTACT:  Dr. 
W.S.  Williamson,  Executive  Secretary, 
DIA  Scientific  Advisory  Board. 
Washington.  DC  20340-1328,  (202)  373- 
4930. 

SUPPLEMENTARY  iNFORMATK>N:  The  entire 
meeting  is  devoted  to  the  discussion  of 
classified  information  as  defined  in 
section  552b(c](I),  title  5  of  the  U.S. 
Code  and  therefore  will  be  closed  to  the 
public.  The  Board  will  receive  briefings 
on  and  discuss  several  current  critical 
issues  and  advise  the  Director,  DIA,  on  ' 
related  scientific  and  technical  matters. 

Dated  September  15. 1993. 
Patricia  L  Toppinga, 
Alternate  OSD  Federal  Register  Liaison 
Officer,  Department  of  Defense. 

(FR  Doc  03-22872  Filed  0-17-03;  8:45  am] 
MUMO  COM  SOOQ-OMI 


Defense  Intelligence  Agency  Sdenttflc 
Advisofy  Board;  Meeting 

AGENCY:  Defense  Intelligence  Agency 
Scientific  Advisory  Board.  DoD. 
ACTION:  Notice  of  closed  meeting. 

SUMMARY:  Pursuant  to  the  provisions  of 
subsection  (d)  of  section  10  of  Public 
Law  92-463,  as  amended  by  section  5  of 
Public  Law  94-409,  notice  is  hereby 
given  that  a  closed  meeting  of  the 
Defense  Intelligence  Agency  Scientific 
Advisory  Board  has  been  scheduled  as 
follows: 

DATES:  Thursday.  23  September  1993 
(0930-1400). 

ADDRESSES:  The  Defense  Intelhgence 
Analysis  Center,  Building  6000,  Boiling 
Air  Force  Base,  Washington,  DC  20340- 
1328. 

FOR  FURTHER  INFORMATION  CONTACT: 
Dr.  W.S.  WilUamson,  Executive 
Secretary,  DIA  Scientific  Advisory 
Board,  Washington,  DC  20340-1328. 
(202) 373-4930. 

SUPPI^MENTARY  INFORMATION:  The  entire 
meeting  is  devoted  to  the  discussion  of 
classified  information  as  defined  in 
section  552b(c)(I),  title  5,  of  the  U.S. 
Code  and  therefore  will  be  closed  to  the 
public.  The  Panel  will  receive  briefings 
on  and  discuss  several  current  critical 
issues  and  advise  the  Director  Military 
Intelligence,  DIA,  on  related  matters. 

Dated:  September  15, 1993. 
Patricia  L  Toppings. 

Alteniate  OSD  Federal  Register  Liaison 
Officer,  Department  ofD^nse. 

[FR  Doc.  93-22873  Filed  9-17-03;  8:45  am] 
BuiMacooe  sooi>-«4-m 


Defense  Intelligence  Agency  Scientific 
Advisory  Board;  Meeting 

AGENCY:  Defanse  Intelligence  Agency 
Scientific  Advisory  Board.  DoD. 
ACTION:  Notice  of  closed  meeting. 

SUMMARY:  Pursuant  to  the  provisions  of 

subsection  (d)  of  section  10  of  Public 

Law  92-463.  as  amended  by  section  5  of 

Public  Law  94-409,  notice  is  hereby 

given  that  a  closed  meeting  of  the 

Defense  Intelligence  Agency  Scientific 

Advisory  Board  has  been  scheduled  as 

follows: 

DATES:  Friday,  24  September  1993 

(0930-1400). 

ADDRESSES:  The  Defense  Intelligence 

Analysis  Center,  Building  6000,  Boiling 

Air  Force  Base,  Washington,  DC  20340- 

1328. 

FOR  FURTHER  INFORMATION  CONTACT: 

Dr.  W.S.  Williamson,  Executive 

Secretary,  DIA  Scientific  Advisory 

Board,  Washington,  DC  20340-1328, 

(202)  373-4930. 


SUPPLEMENTARY  INFORMATION:  The  entire 
meeting  is  devoted  to  the  discussion  of 
classified  information  as  defined  in 
section  552b(c)(I),  title  5  of  the  U.S. 
Code  and  therefore  will  be  closed  to  the 
public.  The  Panel  will  receive  briefings 
on  and  discuss  several  current  critical 
issues  and  advise  the  Director  Military 
Intelligence,  DIA,  on  related  matters. 

Dated:  September  15, 1993. 
Patricia  L.  Toppings, 
Alternate  OSD  Federal  Register  Liaison 
Officer,  Department  of  Defense. 
[FR  Doc.  93-22874  Filed  9-17-03;  8:45  ami 
BiujNQcooe  seoo-o«-« 


Department  of  the  Navy 

Privacy  Act  of  1974;  Delete  and  Amend 
Record  Systems 

AGENCY:  Department  of  the  Navy.  DOD. 

ACTION:  Delete  and  amend  record 
systems. 

summary:  The  Department  of  the  Navy 
proposes  to  delete  four  and  amend  21 
existing  systems  of  records  to  its 
inventory  of  record  systems  subject  to 
the  Privacy  Act  of  1974  (5  U.S.C  552a), 
as  amended. 

DATES:  The  deletions  are  effective 
September  20, 1993.  The  amendments 
will  be  effective  on  October  20, 1993, 
tmless  comments  are  received  that 
would  result  in  a  contrary 
determination. 

ADDRESSES:  Send  comments  to  the 
Head,  PA/FOIA  Branch,  Office  of  the 
Chief  of  Naval  Operations  (OP-09B30), 
Department  of  the  Navy,  The  Pentagon, 
Washington.  DC  20350-2000. 

FOR  FURTHER  INFORMATION  COffTACT.  Mrs. 
Gwendolyn  Aitken  at  (703)  614-2004  or 
DSN  224-2004. 

SUPPLEMENTARY  INFORMATION:  The 
Department  of  the  Navy  record  system 
notices  for  records  systems  subject  to 
the  Privacy  Act  of  1974  (5  U.S.C.  552a). 
as  amended,  have  been  published  in  the 
Federal  Register  and  are  available  from 
the  address  above. 

The  specific  changes  to  the  systems  of 
records  are  set  forth  below  followed  by 
the  systems  of  records  notices  published 
in  their  entirety,  as  amended.  The 
amendments  are  not  within  the  purview 
of  subsection  (r)  of  the  Privacy  Act  of 
1974  (5  U.S.C.  552a),  as  amended, 
which  requires  the  submission  of  new 
or  altered  systems  reports. 
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Dated:  September  14, 1993. 
L.  M.  Bynum. 

Alternate  OSD  Federal  Register  Liaison 
Officer,  Department  of  Defense. 

DELETIONS 
N02060-1 

SYSTEM  name:  PWC  Subic  Residential 
Telephone  Billing  (58  FR  10730,  February 
22, 1993). 

Reason:  System  is  obsolete.  Activity 
has  been  disestablished  and  records 
have  been  destroyed. 

N044ia-4 

SYSTEM  NAME:  Record  of  Import  and  Export 
of  Foreign  Made  Auto  Vehicles  Into  and  Out 
of  Australia  (58  FR  10743,  February  22, 
1993). 

Reason:  System  obsolete.  Activity  has 
been  disestablished  and  records  have 
been  destroyed. 

N05521-2 

SYSTEM  name:  Commonwealth  Pass 
Application  Form  (58  FR  10766,  February 
22, 1993). 

Reason:  System  obsolete.  Activity  has 
been  disestablished  and  records  have 
been  destroyed. 

N1 01 40-3 

SYSTEM  NAME:  Individual  Merchandise 
Control  Record  (58  FR  10813,  February  22, 
1993). 

Reason:  System  obsolete.  Activity  has 
been  disestablished  and  records  have 
been  destroyed. 

AMENDMENTS 
N01 070-10 

SYSTEM  NAME: 

Aviation  Training  Jacket  (58  FR 
10700.  February  22, 1993). 

changes: 


SYSTEM  location: 

In  line  three  delete  the  word 
'Command'  and  replace  with  Training 
Command  squadron.'  In  line  seven 
delete  address  and  replace  with  'Chief 
of  Naval  Air  Training,  250  Lexington 
Boulevard,  Suite  102,  Corpus  Christi, 
TX  78419-5041.' 


STORAGE: 

At  end  of  entry  add  'and  limited 
access  word  processing  equipment.' 

RETRtEVABIUTY: 

At  end  of  entry  add  'and  Social 
Security  Number/officer  file  number.' 


RETENTION  AND  DISPOSAL: 

Delete  entry  and  replace  with  'Two 
years  after  completion  of  advanced 
training,  files  are  retired  to  the  Federal 
Records  Center,  Fort  Worth,  Texas  for 
50  years  and  then  destroyed.  An 
individual  aviator  who  retires  or  is 
released  from  active/reserve  duty  may 
request  custody  of  his/her  file  by 
writing  to  the  Chief  of  Naval  Air     ^ 
Training.' 

SYSTEM  MANAQER(S)  AND  ADDRESS: 

Delete  entry  and  replace  with  'Chief 
of  Naval  Air  Training,  250  Lexington 
Boulevard,  Suite  102,  Corpus  Christi, 
TX  78419-5041.' 

NOTIFICATION  PROCEDURE: 

In  line  foiu*  delete  address  and  replace 
with  'Chief  of  Naval  Air  Training,  250 
Lexington  Boulevard,  Suite  102,  Corpus 
Christi,  TX  78419-5041.' 

RECORD  ACCESS  PROCEDURES: 

In  line  four  delete  address  and  replace 
with  'Chief  of  Naval  Air  Training,  250 
Lexington  Boulevard,  Suite  102,  Corpus 
ChrisU.  TX  78419-5041.' 


N01 070-10 
SYSTEM  NAME: 

Aviation  Training  Jacket. 

SYSTEM  location: 

The  Aviation  Training  Jacket 
accompanies  the  individual  student  to 
each  Naval  Air  Training  Command 
squadron  as  he  progresses  in  the 
training  program.  Upon  completion  or 
termination  of  training,  the  Aviation 
Training  Jacket  is  forwarded  to  the  Chief 
of  Naval  Air  Training,  250  Lexington 
Boulevard,  Suite  102,  Corpus  Christi, 
TX  78419-5041. 

CATEGORIES  OF  INDIVIDUALS  COVERED  BY  THE 
SYSTEM: 

All  naval  aviators,  naval  flight 
officers,  naval  flight  surgeons,  aviation 
warrant  officers,  and  pre-commissioning 
training  for  aviation  maintenance  duty 
and  aviation  intelligence  officers.  This 
includes  records  in  the  above  categories 
for  individuals  who  do  not  complete 
prescribed  training. 

CATEGORIES  OF  RECORDS  IN  THE  SYSTEM: 

Aviation  flight  training,  practical  and 
academic  grade  scores,  including  pre- 
training  aviation  test  battery  scores. 

AUTHORmr  FOR  MAINTENANCE  OF  "WE  SYSTEM: 

S  U.S.C.  301,  Departmental 
Regulations  and  E.O.  9397. 

PURPOSE(S): 

To  maintain  an  up-to-date  student 
flight  record  and  to  evaluate  the 


student's  individual  training  progress 
and  qualifications,  including  aircraft, 
medical  and  physiological 
qualifications. 

ROUTINE  USES  OF  RECORDS  MAINTAINED  IN  THE 
SYSTEM,  mCLUOMG  CATEGORIES  OF  USERS  AND 
THE  PURPOSES  OF  SUCH  USES: 

In  addition  to  those  disclosures 
generally  permitted  under  5  U.S.C. 
552a(b)  of  the  Privacy  Act,  these  records 
or  information  contained  therein  may 
specifically  b^  disclosed  outside  the 
DoD  as  a  routine  use  pursuant  to  5 
U.S.C.  552a(b)(3)  as  follows: 

To  educational  institutions  upon 
individual  requests  for  academic 
transcripts. 

The  'Blanket  Routine  Uses'  that 
appear  at  the  beginning  of  the  Navy's 
compilation  of  systems  of  records 
notices  apply  to  this  system. 

POLICIES  AND  PRACTICES  FOR  STORING, 
RETRIEVING,  ACCESSING,  RETAINING,  AND 
DISPOSING  OF  RECORDS  IN  THE  SYSTEM: 

STORAGE: 

File  folders  in  metal  filing  cabinets 
and  limited  access  word  processing 
equipment. 

RETRIEVABtUTY: 

Name  and  date  of  designation, 
completion  or  termination  of  training 
and  Social  Security  Nimiber/officer  file 
number. 

SAFEGUARDS: 

Access  is  restricted  to  the  individual 
or  those  who  maintain  training  records 
and  those  who  are  directly  involved 
with  the  individual's  training  or 
evaluation.  The  file  cabinets  containing 
the  jackets  are  in  command  areas  under 
normal  military  24  hour  security 
measures. 

RETENTION  AND  DISPOSAL: 

Two  years  after  completion  of 
advanced  training,  files  are  retired  to  the 
Federal  Records  Center,  Fort  Worth, 
Texas  for  50  years  and  then  destroyed. 
An  individual  aviator  who  retires  or  is 
released  from  active/reserve  duty  may 
request  custody  of  his/her  file  by 
writing  to  the  Chief  of  Naval  Air 
Training. 

SYSTEM  MANAGER(S)  AND  ADDRESS: 

Chief  of  Naval  Air  Training,  250 
Lexington  Boulevard,  Suite  102,  Corpus 
Christi,  TX  78419-5041. 

NOTIFICATION  PROCEDURE: 

The  indi\idual  is  informed  that  the 
Aviation  Training  Jacket  is  being 
maintained  and  has  ready  access  to  it 
during  training.  After  training,  he  can 
submit  written  request  to  the  Chief  of 
Naval  Air  Training,  250  Lexington 
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Boulevard,  Suite  102.  Corpus  Christi, 
TX78-U»-5041. 

Individual  should  provide  name, 
Social  Security  Number  or  officer  file 
number,  and  date  of  completion  or 
termination  of  training.  Personal  visitors 
can  provide  proof  of  identity  by  military 
identification  card,  active  or  retired,  or 
driver's  license  and  some  record  of 
naval  service. 

RECORO  ACCESS  PROCCDURSS: 

Individuals  seeking  access  to 
information  about  themselves  contained 
in  this  system  should  address  written 
inquiries  to  the  Chief  of  Naval  Air 
Training,  250  Lexington  Boulevard, 
Suite  102,  Corpus  Christi,  TX  78419- 
5041. 

Individual  should  provide  name. 
Social  Security  Number  or  officer  file 
number,  and  date  of  completion  or 
termination  of  training.  Personal  visitors 
can  provide  proof  of  identity  by  military 
identification  card,  active  or  retired,  or 
driver's  license  and  some  record  of 
naval  service. 

CONTESTMQ  RECORO  PROCEDURES: 

The  Navy's  rules  for  accessing  records 
and  for  contesting  contents  and 
appealing  initial  agency  determinations 
are  published  in  Secretary  of  the  Navy 
Instruction  5211.5;  32  CFR  part  701;  or 
may  be  obtained  from  the  system 
manager. 

RECORD  SOURCE  CATEGORIES: 

Prior  educational  experience,  flight 
grades,  academic  grades  supporting 
flight  training,  physical  fitness/survival/ 
swimming  nroficiency,  aviation 
physiology  training  and  qualifications, 
and  birth  certificate. 

EXEMPTIONS  CLAMED  FOR  THE  SYSTEM: 

None. 

N01 070-11 
SYSTEM  NAME: 

Flight  Instruction  Standardization  and 
Training  (FIST)  Jacket  (58  FR  10701, 
February  22.  1993). 

changes: 


SYSTEM  LOCATION: 

In  line  five  delete  "Naval  Air  Station, 
Corpus  Christi,  TX  78419-5041*  and 
replace  with  '250  Lexington  Boulevard, 
Suite  102,  Corpus  Christi,  TX  78419- 
5041.' 


SYSTEM  MANAGERfS)  AND  ADDRESS: 

Delete  entry  and  replace  with  'Chief 
of  Naval  Air  Training,  250  Lexington 
Boulevard.  Suite  102,  Corpus  Christi. 
TX  78419-5041.' 


NOTVICATXJN  PROCEDURE: 

Add  new  paragraphs  'Individuals 
seeking  access  to  information  about 
themselves  contained  in  this  system 
should  address  written  Inquiries  to  the 
activity  where  assigned  or  to  the  Chief 
of  Naval  Air  Training,  250  Lexington 
Boulevard,  Suite  102.  Corpus  Christi. 
TX  78419-5041. 

Individual  should  provide  their  name, 
rank,  and  Social  Seciuity  Number.' 

RECORD  ACCESS  PROCEDURES: 

In  line  seven  delete  'Naval  Air 
Station'  and  replace  with  '250  Lexington 
Boulevard,  Suite  102,  Corpus  Christi, 
TX  78419-5041.' 


N01070-11 

SYSTEM  NAME: 

Flight  Instruction  Standardization  and 
Training  (FIST)  Jacket. 

SYSTEM  LOCATION: 

The  FIST  jacket  is  located  at  the 
various  Naval  Air  Training  Commands 
where  the  individual  may  be  assigned. 
Contact  the  Chief  of  Naval  Air  Training, 
250  Lexington  Boulevard,  Suite  102, 
Corpus  Christi,  TX  78419-5041,  to 
determine  the  location  of  any  specific 
command. 

categories  of  inotviouals  covered  by  the 
system: 

All  naval  aviators  and  naval  flight 
officers  assigned  to  duty  as  instructors 
within  the  Naval  Air  Training 
Command. 

CATEGORIES  OF  RECORDS  IN  THE  SYSTEM: 

A  record  of  flight  instruction 
standardization  and  training  required  of 
naval  aviators  and  naval  flight  officers 
assigned  duty  as  instructors. 

AUTHORffY  FOR  MAINTENANCE  OF  THE  SYSTEM: 

5  U.S.C.  301,  Departmental 
Regulations  and  E.O.  9397. 

PURPOSE(S): 

To  ensure  that  the  flight  instructor's 
qualifications  are  current  to  instruct  in 
the  designated  naval  aircraft,  both 
academically  and  physiologically.  The 
system  is  used  to  schedule  training 
flights,  qualify  and  designate  flight 
instructors,  etc.  This  system  is  used  by 
Commanding  Officers  and  training 
personnel  of  the  command  to  which  the 
individual  is  assigned. 

ROUTINE  USES  OF  RECORDS  MAIKTAINED  IN  THE 
SYSTEM,  INCLUDING  CATEGORIES  OF  USERS  AND 
THE  PURPOSES  OP  SUCH  USES: 

In  addition  to  those  disclosures 
generally  permitted  under  5  U.S.C. 
552a(b)  of  the  Privacy  Act,  these  records 
or  information  contained  therein  may 


specifically  be  disclosed  outside  the 
DoD  as  a  routine  use  pursuant  to  5 
U.S.C.  552a(b)(3)  as  follows: 

The  'Blanket  Routine  Uses'  that 
appear  at  the  beginning  of  the  Navy's 
compilation  of  systems  of  records 
notices  apply  to  this  system. 

POUCIES  AND  PRACTICES  FOR  STORMQ, 
RETRIEVING,  ACCESSING,  RETAIMNQ,  ANO 
DISPOSiNQ  OF  RECORDS  IN  THE  SYSTEM: 

STORAGE: 

File  folders  in  metal  file  cabinets. 

RETRIEVABILITY: 

Name,  rank,  and  Social  Security 
Number. 

SAFEGUARDS: 

Access  is  restricted  to  the  individual, 
his  commanding  officer,  or  those 
involved  in  maintaining  training 
records.  The  file  cabinets  containing  the 
jackets  are  in  command  areas  under 
normal  military  24  hour  security 
measures. 

RETENTION  AND  DISPOSAL: 

Jackets  are  retained  in  the  individual's 
command  until  detaclmient,  at  which 
time  it  is  given  to  the  individual. 

SYSTEM  MANAGER(S)  ANO  ADDRESS: 

Chief  of  Naval  Air  Training,  250 
Lexington  Boulevard,  Suite  102,  Corpus 
ChrisU,  TX  78419-5041. 

NOTIFICATION  PROCEDURE: 

The  individual  is  informed  that  the 
FIST  jacket  is  being  maintained, 
participates  in  its  development  and, 
additionally,  is  required  to  review  the 
jacket  with  his  instructor  periodically. 

Individuals  seeking  access  to 
information  about  themselves  contained 
in  this  system  should  address  written 
inquiries  to  the  activity  where  assigned 
or  to  the  Chief  of  Naval  Air  Training, 
250  Lexington  Boulevard,  Suite  102, 
Corpus  Christi,  TX  78419-5041. 

Individual  should  provide  their  name, 
rank,  and  Social  Security  Number. 

RECORD  ACCESS  PROCEDURES: 

The  individual  is  informed  that  the 
FIST  jacket  is  being  maintained, 
participates  in  its  development  and, 
additionally,  is  required  to  review  the 
jacket  with  his  instructor  periodically. 
Any  questions  should  be  directed  to  the 
Chief  of  Naval  Air  Training,  250 
Lexington  Boulevard,  Suite  102,  Corpus 
Christi,  TX  78419-5041. 

CONTESTING  RECORO  PROCEDURES: 

The  Navy's  rules  for  accessing  records 
and  for  contesting  contents  and 
appealing  initial  agency  determinations 
are  pubUshed  in  Secretary  of  the  Navy 
Instruction  5211.5;  32  CFR  part  701;  or 
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may  be  obtained  from  the  system 
managOT. 

RECORD  SOURCE  CATEGORIES: 

Academic  tests,  flight  performance 
evaluation,  check  flight  evaluation, 
instructor's  evaluation,  command 
detenninations,  and,  personal  input. 

EXEMPTIONS  CLAMS)  FOR  THE  SYSTEM: 

None. 
N01070-13 
SYSTEM  NAME: 

Nuclear  Program  Interview  and 
Screening  (58  FB  10703,  February  22. 
1993). 

CHANGES: 


SYSTEM  LOCATION: 

Delete  entry  and  replace  with  'Naval 
Sea  Systems  Command  (Code  08),  2531 
Jefferson  Davis  Highway,  Arlington,  VA 
22242-5160.' 


SYSTEM  MANAGER(S)  AND  ADDRESS: 

Delete  entry  and  replace  with 
'Commander,  Naval  Sea  Systems 
Command  (Code  08),  2531  Jefferson 
Davis  Highway,  Arlington,  VA  22242- 
5160.' 

NOTIFICATKM  PROCEDURE: 

In  line  six  delete  'Washington.  DC 
20362-5101'  and  replace  with  '2531 
Jefferson  Davis  Highway.  Arlington.  VA 
22242-5160.' 

RECORD  ACCESS  PROCEDURE: 

In  line  six  delete  'Washington.  DC 
20362-5101'  and  replace  with  '2531 
Jefferson  Davis  Highway,  Arlington,  VA 
22242-5160.' 


N01070-13 
SYSTEM  NAME: 

Nuclear  Program  Interview  and 
Screening. 

SYSTEM  LOCATION: 

Naval  Sea  Systems  Command  (Code 
08).  2531  Je^rson  Davis  Highway. 
ArUngton.  VA  22242-5160. 

CATEGORIES  OF  INOIVIOUALS  COVERED  BY  THE 
SYSTEM: 

Personnel  interviewed  or  considered 
for  assignment  or  retention  in  the  Naval 
Nuclear  Power  Program. 

CATEOORIES  OF  R6C0RD8  M  TME  SYSTEM: 

Interview  appropriation  folder, 
interview  chronology,  interview  index 
card.  Navy  Enlisted  Nuclear  Program 
Technical  Screening  Sheets,  Nuclear 
Propulsion  Officer  Candidate  Records. 


AUTHORmr  FOR  MAIKTENANCE  OF  THE  SYSTEM: 

5  U.S.C.  301.  Departmental 
Regulations  and  E.O.  9397. 

PunposE(s): 

To  determine  eligibility  of  individuals 
for  the  Naval  Nuclear  Power  Program;  to 
maintain  statistical  and  accoxmting 
records  on  individuals  for  assignment 
and  retentimi  in  the  program. 

ROUTINE  USES  OF  RI^CORDS  MAINTAINED  IN  THE 
SYSTEM.  INCLUDtNQ  ZATEGORIES  OF  USERS  AND 
THE  PURPOSES  OF  SUCH  USES: 

In  addition  to  .hose  disclosures 
generally  permit  ed  under  5  U.S.C. 
552a{b)  of  the  Privacy  Act,  these  records 
or  information  contained  therein  may 
specifically  be  disclosed  outside  the 
DoD  as  a  routine  use  pursuant  to  5 
U.S.C.  552a(b){3"  as  follows: 

The  'Blanket  Routine  Uses'  that 
appear  at  the  beginning  of  the  Navy's 
compilation  of  systems  of  records 
notices  apply  to  this  system. 

POLICIES  AND  PRAC-ICES  FOR  STORINQ, 
RETRIEWNi,  ACCESSING,  RCTAMNQ,  AND 
DISPOSING  OF  RECORDS  M  THE  SYSTEM: 

STORAGE: 

File  folders,  loose  leaf  binders,  and 
index  card  box. 

RETRIEVABILITY: 

Name,  Navy  rate  (if  applicable).  Social 
Security  Number,  approximate  date  of 
screening  or  attendance  at  Nuclear 
Power  School. 

SAFEGUARDS: 

All  files  in  this  system  are  stored  in 
safes  which  are  located  in  a  restricted 
area  with  controlled  access. 

RETENTION  AND  disposal: 

Permanent 

SYSTEM  MANAaEfl(S)  AND  AOORESS: 

Commander,  Naval  Sea  Systems 
Command  (Code  08),  253:  Jefferson 
Davis  Highway.  Arlington,  VA  22242- 
5160. 

N0TVICAT10N  PROCEDURE: 

Individuals  seaking  to  determine 
whether  this  sys  em  of  records  contains 
information  abo  it  themselves  should 
address  written  inquiries  :o  the 
Commander,  Naval  Sea  Systems 
Command  (Code  08),  2531  Jefferson 
Davis  Highway,  .\rlingtcHi,  VA  22242- 
5160. 

The  requester  should  provide  full 
name.  Navy  rate  (if  ^plicable),  Social 
Security  Number,  dates  of  attendance  at 
Nuclear  Power  School  Class  (if 
applicable),  or  dates  of  service  or 
screening. 

RECORD  Access  procedures: 

Individuals  seddng  aooess  to  records 
about  themselves  ccmtained  in  this 


system  of  records  should  address 
written  inquiries  to  the  Commander, 
Naval  Sea  Systems  Command  (Code  08). 
2531  Jefferson  Davis  Highway, 
ArUngton,  VA  22242-5160. 

The  requester  should  provide  full 
name,  Navy  rate  (if  applicable),  Social 
Security  Number,  dates  of  attendance  at 
Nuclear  Power  School  Class  (if 
applicable),  or  dates  of  service  or 
screening. 

CONTESDNQ  RECORD  PROCEDURES: 

The  Department  of  the  Navy  rules  for 
accessing  records  and  contesting 
contents  and  appealing  initial  agency 
detenninations  are  published  in 
Secretary  of  the  Navy  Instruction 
5211.5;  32  CFR  part  701;  or  may  be 
obtained  from  the  system  manager. 

RECORD  SOURCE  CATEGORtES: 

Individual;  Bureau  of  Naval 
Personnel;  U.S.  Naval  Academy;  Naval 
Recruiting  Command;  current  and/or 
previous  commands;  and  Director, 
Naval  Nuclear  Propulsion. 

EXEMPTIONS  CLAIMED  FOR  THE  SYSTEM: 

None. 
N01531-1 
SYSTEM  NAME: 

USNA  Applicants,  Candidates,  and 
Midshipmen  Records  (58  FR  10717. 
February  22,  1993). 

CHANGES: 


SYSTEM  LOCATION: 

In  Une  two  delete  '580  Kingwood 
Street'  and  replace  with  '121  Blake 
Road'  and  in  line  three  delete  '5052'  and 
replace  writh  '5000.' 


SYSTEM  MANAQER(S)  AND  ADDRESS: 

In  line  two  delete  '580  Kingwood 
Street'  and  replace  with  '121  Blake 
Road'  and  in  line  three  delete  '5052'  and 
replace  with  '500a' 

NOTVKATK>N  PROCEDURE: 

In  line  six  delete  '580  Kingwood 
Street'  and  replace  with  '121  Blake 
Road'  and  in  line  seven  delete  '5052' 
and  replace  with  '5000.' 

RECORD  ACCESS  PROCEDURES: 

In  line  five  delete  '580  Kingwood 
Street'  and  replace  with  '121  Blake 
Road'  and  in  Une  six  delete  '5052'  and 
replace  with  '5000.' 


N01 531-1 
SYSTEM  NAIK: 

USNA  AppUcants,  Candidates,  and 
Midshipmen  Records. 
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SYSTEM  location: 

U.S.  Naval  Academy,  121  Blake  Road, 
Annapolis,  MD  21402-5000. 

CATEOOMES  Of  INDCVIOUALS  COVERED  BY  THE 
SYSTEM: 

Applicants  and  candidates  for 
admission  and  Naval  Academy 
Midshipmen. 

CATEGORIES  OF  RECORDS  IN  T)«  SYSTEM: 

Admissions  records  contain  pre- 
candidate  questionnaires  concerning 
educational  backgroimd,  personal  data, 
physical  data,  extracurricular  activities, 
and  employment;  personal  data; 
personal  statements;  transcripts  from 
previously  attended  academic 
institutions;  admission  tests  results; 
physical  aptitude  exam  results; 
recommendation  letters  from  school 
officials  and  others;  professional 
development  tests;  interest  inventory; 
extracurricular  activities  reports;  reports 
of  officer  interviews;  records  of  prior 
military  service;  and,  Privacy  Act 
disclosure  forms.  Nomination  and 
appointment  records  include  all  card 
files  of  congressional  offices  and  the 
names  of  persons  whom  each 
congressman  appointed;  files  of 
candidates  nominated  for  the  following 
academic  year;  status  cards,  indexed  by 
nominating  source  of  all  candidates 
appointed,  admitted,  and  graduated,  or 
resigned  prior  to  graduation.  Similar 
files  are  separately  kept  on  foreign 
candidates. 

Performance  jackets  and  academic 
records  include  performance  aptitude 
evaluations,  performance  grades, 
personal  history,  autobiography,  record 
of  emergency  data,  aptitude  history, 
review  boards  records,  medical  excuse 
from  duty  forms,  conduct  records  and 
grades,  professional  development  tests, 
counseling  and  guidance  development 
tests,  coimseling  and  guidance 
interview  sheets  and  data  forms, 
academic  grades,  class  rankings,  letters 
of  commendation,  training  records,  Oath 
of  Office,  Agreement  to  Serve,  Privacy 
Act  disclosure  forms  and  other  such 
records  and  information  relative  to  the 
midshipmen. 

AilTMORiTY  FOR  MAINTENANCE  OF  TME  SYSTEM: 

5  U.S.C.  301,  Departmental 
Regulations;  10  U.S.C.  6956,  6957, 6958, 
6962,  and  6963;  44  U.S.C.  3101;  and 
E.O.  9397. 

PURPOSE(S): 

To  establish  an  audit  trail  of  files 
which  contains  information  on 
individuals  as  they  progress  from  the 
application  stage,  through  the 
admissions  process,  to  disenrollment  or 
graduation  from  the  Naval  Academy. 


Applicant's  files  contain  information 
which  is  used  to  evaluate  and  to 
determine  competitive  standing  and 
eligibility  for  appointments  to  the  Naval 
Academy.  Successful  applicants  become 
candidates  whose  files  contain 
information  to  evaluate  further  each 
candidate's  eligibility.  Candidates'  files 
are  also  used  to  identify  candidates 
profiles  for  initiation  of  formal  officer 
accession  programs  in  conjunction  with 
the  Naval  Academy  admission  process. 
Successful  candidates  who  accept 
appointments  become  midshipmen. 
Midshipmen  records  contain  personal, 
academic,  and  professional  background 
information  and  are  used  for  the 
management,  supervision, 
administration,  counseling,  and    - 
discipline  of  midshipmen. 

Rourmc  USES  of  records  maintained  in  the 

SYSTEM,  including  CATEGORIES  OF  USERS  AND 
TME  PURPOSES  Of  SUCH  USES: 

In  addition  to  those  disclosures 
generally  permitted  under  5  U.S.C. 
552a(b)  of  the  Privacy  Act,  these  records 
or  information  contained  therein  may 
specifically  be  disclosed  outside  the 
DoD  as  a  routine  use  pursuant  to  5 
U.S.C.  552a(b)(3)  as  follows: 

Parents  and  legal  gueirdians  of 
midshipmen  for  the  limited  purpose  of 
coimseling  midshipmen  who  encounter 
academic,  performance,  or  disciplinary 
difficulties. 

The  United  States  Naval  Institute  for 
the  limited  purpose  of  notifying 
midshipmen  and  their  parents  about 
benefits  and  opportimities  provided  by 
the  United  States  Naval  Institute. 

The  Naval  Academy  Athletic 
Association  for  the  limited  purpose  of 
promoting  and  funding  the  Naval 
Academy  Intercollegiate  Athletic 
Program. 

The  United  States  Naval  Academy 
Foundation  for  the  limited  purpose  of 
sponsoring  midshipmen  candidates  who 
were  not  admitted  in  previous  years. 

The  United  States  Naval  Academy 
Alumni  Association  for  the  limited 
piirpose  of  supporting  its  activities 
related  to  the  mission  of  the  Naval 
Academy. 

The  Contract  Tailor  Shop  for  the 

limited  purpose  of  scheduling 
appointments  as  required  for  uniform 
fittings. 

The  'Blanket  Routine  Uses'  that 
appear  at  the  begiiming  of  the  Navy's 
compilation  of  systems  of  records 
notices  apply  to  this  system. 


POLKIES  AND  PRACTICES  FOR  STORING, 
RETRIEVINa,  ACCESSING,  RETAIMNQ,  AND 
DISPOSING  OF  RECORDS  IN  THE  SYSTEM: 

STORAGE: 

All  hard  copy  records  are  kept  in  file 
folders  in  secure  rooms  or  in  locked 
cabinets. 

On-line  storage  is  maintained  on  the 
Honeywell  DPS8  mainframe  in 
Computer  Services,  with  Une 
networking  to  VACs  and  interfacing 
with  microcomputers  and  dial-up  lines. 

Off-line  storage  is  kept  on  disKS. 

Records  on  magnetic  tapes  and  hard 
copy  data  are  kept  in  seciired  rooms  or 
in  locked  cabinets  for  operator  access 
and  user  pickup. 

Backup  magnetic  tapes  are  kept  in  a 
vault. 

RETRIEVABIUTY: 

Records  are  kept  alphabetically  by 
Company  and  Class.  Records  can  be 
retrieved  from  data  base  by  selection  of 
any  data  element,  i.e.,  name,  address, 
alpha  code,  six  digit  candidate  number, 
or  Social  Security  Number,  etc. 

SAFEGUARDS: 

Visitor  control.  Records  are  kept  in 
locked  cabinets  or  in  sec\ired  rooms. 
Computer  records  are  safeguarded 
through  selective  file  access,  signing  of 
Privacy  Act  forms,  passwords,  RAM 
systems,  program  passwords,  user 
controls,  encoding  and  port  controls. 
Disk  and  tape  storage  is  in  a  secure 
room.  Backup  systems  on  magnetic 
tapes  are  secured  in  fire  proof  vault  in 
Ward  Hall. 

RETENTION  AND  DISPOSAL: 

On-line  computer  records  are 
destroyed  one  year  after  the 
midshipman's  class  graduates  or  the 
midshipman  is  separated. 

Performance  records  are  retained  by 
the  Performance  Officer  for  two  years 
after  the  midshipman's  class  graduates, 
and  then  destroyed.  Backup  systems  on 
magnetic  tapes  and  disks  are  kept  in 
secure  storage  and  destroyed  two  years 
after  the  midshipman's  class  graduates. 
Files  relative  to  midshipmen  separated 
involimtarily,  including  by  qualified 
resignation,  are  retained  for  two  years 
after  the  midshipman's  class  graduates, 
or  three  years  from  the  date  of 
separation,  whichever  date  is  later,  and 
then  destroyed. 

Official  transcripts  and  records  files 
are  kept  indefinitely  by  the  Registrar  on 
microfilm,  computer  files,  magnetic 
tapes,  and  hard  copy;  admission  records 
of  unsuccessful  candidates  are  properly 
destroyed  after  one  year.  Counseling 
and  Guidance  Research  data  are  kept  by 
the  Professional  Development  Research 
Coordinator  indefinitely.  Nomination 
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and  appointment  files  are  retained  for 
varying  lengths  of  time. 

SYSTEM  IIANAOER(S)  AND  AOMCSS: 

Superintendent,  U.S.  Naval  Academy, 
121  Blake  Road,  Annapolis,  MD  21402- 
5000. 

NOnRCA-nON  PROCEOURC: 

Individuals  seeking  to  detennine 
whether  informatian  about  themselves 
is  contained  in  this  system  should 
address  written  inquiries  to  the 
Superintendent.  U.S.  Naval  Academy, 
121  Blake  Road.  Annapolis.  MD  21402- 
5000. 

Written  requests  should  contain  full 
name,  company,  class,  and  any  personal 
identifier,  such  as  a  Social  Security 
Number. 

RECORD  ACCESS  PROCEDURES: 

Individuals  seeking  access  to 
information  about  themselves  contained 
in  this  system  should  address  written 
inquiries  to  the  Superintendent,  U.S. 
Naval  Academy,  121  Blake  Road, 
Annapolis,  MD  21402-5000. 

Written  requests  should  contain  full 
name,  company,  class,  and  any  personal 
identifier,  such  as  a  Social  Security 
Nimiber. 

CONTESTINQ  RECORD  PROCEDURES: 

The  Navy's  rules  for  accessing  records 
and  contesting  contents  and  appealing 
initial  agency  determinations  are 
published  in  Secretary  of  the  Navy 
Instruction  5211.5;  32  CFR  part  701;  or 
may  be  obtained  from  the  system 
manager. 

RECORD  SOURCE  CATEQ0RIE8: 

Individuals,  midshipman, 
supervisors.  Registrar,  instructors, 
professors,  officers,  midshipman 
personal  history/performance  record, 
midshipman  autobiography.  Record  of 
Emergency  Data  (NAVPERS  601-2), 
Statement  of  Personal  History  (DD  Form 
398),  Aptitude  History  Record  (Form 
1610-105),  Midshipman  Summary 
Sheet.  Certificate  of  Release  or 
Disdiarge  From  Active  Duty  PD  Form 
214),  Military  Performance  Board 
Results,  Letters  of  Probation, 
Midshipmen  Performance  Evaluation 
Rep<Ht8  (Form  54A),  Medical  Reports, 
Clinical  Psychologist  Reports,  Excused 
Squad  Chits  (Form  6320/20),  Conduct 
Card  (Form  1690/91C),  Letters  of 
Commendation,  Counseling  and 
Guidance  Interview  and  Dsta  Records. 
Letters  of  Congressmen,  parents,  etc., 
and  copies  of  replies  thereto,  transcripts 
from  high  school  or  prior  college. 
Review  Board  Records,  and  Record  of 
Disclosure  (Privacy  Act). 

EXEMPnOMS  CLAIMEO  PON  TIC  SYSTEM: 

Nona 


N01 770-3 
SYSTEM  NAME: 

Naval  Academy  Cemetery  and 
Columbariimi  Records  (58  FR  10725, 
February  22,  1993). 

CHANGES: 


SYSTEM  LOCATION: 

In  line  three  delete  '580  Kingwood 
Street'  and  replace  with  '121  Blake 
Road'  and  in  line  four  delete  '5052'  and 
replace  with  '5000.' 

SYSTEM  MANAQER(S)  AND  ADDRESS: 

In  line  two  delete  '580  Kingwood 
Street'  and  replace  with  '121  Blake 
Road'  and  in  line  three  delete  '5052'  and 
replace  with  '5000.'       , 

NOTIFICATKm  PROCSKiRE: 

In  line  six  delete  '580  Kingwood 
Street'  and  replace  with  '121  Blake 
Road'  and  in  line  seven  delete  '5052' 
and  replace  with  '5000.' 

RECORD  ACCESS  PROCEDURES: 

In  line  five  delete  '580  Kingwood 
Street'  and  replace  with  '121  Blake 
Road'  and  in  line  six  delete  '5052'  and 
replace  with  '5000.' 

N01770-3  i 

SYSTEM  name: 

Naval  Acadwny  Cemetery  and 
Colimibarium  Records. 

SYSTBI  LOCATION: 

Security  Department  and  Public    - 
Works  Department.  U.S.  Naval 
Academy.  121  Blake  Road,  AnnapoUs, 
MD  21402-5000. 

CATEGORIES  OF  MDIV10UALS  COVERED  BY  THE 
SYSTEM: 

Those  eligible  to  reserve  a  lot  for 
future  burial  in  the  Naval  Academy 
Cemetery.  Deceased  individuals 
interred/inured  in  the  Naval  Academy 

Cemetery/Columbariimi. 

CATEGORIES  OF  RECORDS  IN  THE  SYSTEM: 

State  Burial  Transit  Permit. 
Application  for  Reimbursement  of 
Headstone  or  Mariar  Expenses  (VA 
Form  21-8834),  AppUcation  of  Standard 
Government  Headstone  or  Markw  for 
Installation  in  a  Private  or  Local 
Cemetery  (VA  Form  40-1330),  Lot 
Marker  (NDW-USNA-DMC-1 170/08), 
Columbariimi  Niche  Cover  Inscription 
(NDW-USNA-DMC-5370/42),  U.S. 
Naval  Academy  Intemment/Inurranent 
Record  (NDW-USNA-DMC-5360y43), 
U.S.  Naval  Academy  Cemetery  Record 
(NDW-USNA-4)MC-1170/46),  Naval 
Academy  Foundaticm  Order  (NDW- 


USNA-DMC-5360/09),  and 
correspondence  to  and  from 
individuals.  Specifically,  information 
contained  on  the  forms  or 
correspondence  may  be:  Full  name, 
home  address,  rank,  service.  Social 
Seciirity  Number,  date  and  place  of 
birth,  date  and  place  of  death,  marital 
status,  name  of  father  and  mother,  name 
of  next  of  Ifdn  and  their  address, 
telephone  number,  date  of  birth  and 
date  of  death  (if  appUcable),  date  and 
place  of  burial,  lot  number  and  other 
information  relating  to  burial 
arrangements. 

AUTHORITY  FOR  MAINTBUNCE  OF  THE  SYSTEM: 

5  U.S.C.  301,  Departmental 
Regulations;  10  U.S.C.  1481-1488;  44 
U.S.C.  3101;  and  E.O.  9397. 

PURPOSE(S): 

To  maintain  official  records  of 
individuals  holding  grave  site 
reservations  and/or  individuals 
interred/inured  in  the  Naval  Academy 
Cemetery  or  Colimibarium.  Records  are 
used  to  respond  to  general  inquiries 
from  individuals  holding  grave  site 
reservations,  to  verify  eligibility  of 
spouses  of  an  officer  or  enlisted  person 
of  the  Navy  or  Marine  Corps  who  is 
interred/inured  in  the  Naval  Academy 
Cemetery  or  Columbarium. 

ROUTINE  USES  OF  RECORDS  MAINTAINED  IN  THE 
SYSTEM,  MCLUDWG  CATEGORIES  OF  USERS  AND 
THE  PURPOSES  OF  SUCH  USES: 

In  addition  to  those  disclosures 
generally  permitted  under  5  U.S.C. 
552a(b)  of  the  Privacy  Act,  these  records 
or  information  contained  therein  may 
specifically  be  disclosed  outside  the 
DoD  as  a  routine  use  pursuant  to  5 
U.S.C.  552a(b){3)  as  follows: 

The  'Blanket  Routine  Uses'  that 
appear  at  the  beginning  of  the  Navy's 
compilation  of  systems  of  records 
notices  apply  to  this  system. 

POLICIES  AND  PRACTICES  FOR  STORMQ, 
RETRIEVINa,  ACCESSING.  RETAINmO,  AND 
DBPOSINO  OF  8EC0R0S  M  THE  SYSTEM: 

STORAGE:  T 

Paper  records  in  file  folders  and 
microfiche. 

retrievabiuty: 

Alphabetically  by  last  name  and 
numerically  by  lot  number. 

SAFGOUAROt: 

Records  are  kept  in  a  building  not 
open  to  general  visiting  and  are 
maintained  in  an  area  accessible  only  to 
authorised  personnel.  Building  is  under 
surveillance  of  security  personnel 
during  non-working  hours.  Microfiche 
records  are  kept  in  the  Naval  Academy 
Archives  which  is  not  open  to  general 


I* 
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visiting  and  is  locked  during  non- 
working  hours. 

RETENTION  AND  DISPOSAL: 

Records  are  permanent.  They  are 
retained  after  the  individual  is 
deceased. 

SYSTEM  MANAQER(S)  AND  ADDRESS: 

Superintendent,  U.S.  Naval  Academy, 
121  Blake  Road.  Annapolis.  MD  21402- 
5000. 

NOTVKATION  PROCEDURE: 

Individuals  seeking  to  determine 
whether  information  about  themselves 
is  contained  in  this  system  should 
address  written  inquiries  to  the 
Superintendent,  U.S.  Naval  Academy. 
121  Blake  Road,  Annapolis,  MD  21402- 
5000.  Requests  should  contain  name 
and  Social  Security  Number  of  the 
individual  concerned. 

RECORD  ACCESS  PROCEDURES: 

Individuals  seeking  access  to 
information  about  themselves  contained 
in  this  system  should  address  written 
inquiries  to  the  Superintendent,  U.S. 
Naval  Academy,  121  Blake  Road, 
Annapolis,  MD  21402-5000. 

CONTESTING  RECORD  PROCEDURES: 

The  Naw  s  rules  for  accessing  records 
and  contesung  contents  and  appealing 
initial  agency  determinations  are 
pubUshed  in  Secretary  of  the  Navy 
Instruction  5211.5;  32  CFR  part  701;  or 
may  be  obtained  from  the  system 
manager. 

RECORD  SOURCE  CATEGORIES: 

Information  in  this  system  comes 
from  the  individual  to  whom  it  applies, 
the  next  of  kin,  and  from  the  Register  of 
the  Alumni. 

EXEMPTIONS  CUMEO  FOR  THE  SYSTEM: 

None. 

N01 850-2 
SYSTEM  NAME: 

Physical  Disability  Evaluation  System 
Proceedings  (58  FR  10727,  February  22, 
1993). 

CHANGES: 


RETRtEVABNJTY: 

Delete  entry  and  replace  with  'Filed 
by  vear  of  initial  disability  proceeding, 
and  alphabetically  by  name  and/or 
Social  Security  Niunber  within  that 
year.' 


SYSTEM  location: 

Delete  entry  and  replace  with 
'Physical  Evaluation  Board.  Ballston 
Centre  Tower  2.  801  North  Randolph 
Street.  Arlington.  VA  22203-1989.' 


CATEGORIES  OP  RECORDS  IN  THE  SYSTEM: 

In  line  nine  delete  the  word 
'transcripts'  and  replace  with 
'recordings.' 


SYSTEM  MANAGER(S)  AND  ADDRESS: 

In  line  two  after  'Ballston'  insert 
'Centre'  and  at  end  of  entry  add  '-1989.' 

N01 850-2 
SYSTEM  NAME: 

Physical  Disability  Evaluation  System 
Proceedings. 

SYSTEM  LOCATION: 

Physical  Evaluation  Board,  Ballston 
Centre  Tower  2,  801  North  Randolph 
Street.  Arlington,  VA  22203-1989. 

CATEGORIES  OF  INDIVIOUALS  COVERED  BY  THE 
SYSTEM: 

All  Navy  and  Marine  Corps  personnel 
who  have  been  considered  by  a  Physical 
Evaluation  Board  for  separation  or 
retirement  by  reason  of  physical 
disability  (including  those  found  fit  for 
duty  by  such  boards). 

CATEGORIES  OF  RECORDS  IN  THE  SYSTEM: 

File  contains  medical  board  reports; 
statements  of  findings  of  physical 
evaluation  boards;  medical  reports  from 
Department  of  Veterans  Affairs  and 
civiUan  medical  facilities;  copies  of 
miUtary  health  records;  copies  of  JAG 
Manual  investigations;  copies  of  prior 
actions/appellate  actions/review  taken 
in  the  case;  recordings  of  physical 
evaluation  board  hearings;  rebuttals 
submitted  by  the  member;  intra  and 
interagency  correspondence  concerning 
the  case;  correspondence  from  and  to 
the  member,  members  of  Congress, 
attorneys,  and  other  interested 
members;  and  documents  concerning 
the  appointment  of  trustees  for  mentally 
incompetent  service  members. 

AUTHORITY  FOR  MAINTENANCE  OF  THE  SYSTEM: 

10  U.S.C.  1216  and  E.O.  9397. 

PURPOSE(S): 

To  determine  fitness  for  duty  or 
eligibility  for  separation  or  retirement 
due  to  physical  disability  of  Navy  and 
Marine  Corps  personnel,  by  establishing 
the  existence  of  disability,  the  degree  of 
disability,  and  the  circumstances  under 
which  the  disabiUty  was  incurred,  and 
to  respond  to  official  inquiries 
concerning  the  disabiUty  evaluation 
proceedings  of  particular  service 
personnel. 

Used  by  the  Office  of  the  Judge 
Advocate  General  relating  to  legal 


review  of  disability  evaluation 
proceedings;  response  to  official 
inquiries  concerning  the  disability 
evaluation  proceedings  of  particular 
service  personnel;  to  obtain  information 
in  order  to  initiate  claims  against  third 
parties  for  recovery  of  medical  expenses 
under  the  Medical  Care  Recovery  Act 
(42  U.S.C.  2651-2653);  and  to  obtain 
information  on  personnel  determined  to 
be  mentally  incompetent  to  handle  their 
own  financial  affairs,  in  order  to  appoint 
trustees  to  receive  their  retired  pay. 

ROUTINE  USES  OF  RECORDS  MAINTAINED  IN  THE 
SYSTEM,  INCLUDING  CATEGORIES  OF  USERS  AND 
THE  PURPOSES  OF  SUCH  USES: 

In  addition  to  those  disclosures 
generally  permitted  under  5  U.S.C. 
552a(b)  of  the  Privacy  Act,  these  records 
or  information  contained  therein  may 
specifically  be  disclosed  outside  the 
DoD  as  a  routine  use  pursuant  to  5 
use.  552a(b)(3)  as  follows: 

To  officials  and  employees  of  the 
Department  of  Veterans  Affairs  to  verify 
information  of  service  connected 
disabilities  in  order  to  evaluate 
appUcations  for  veteran's  benefits. 

The  "Blanket  Routine  Uses'  that 
appear  at  the  beginning  of  the  Navy's 
compilation  of  systems  of  records 
notices  apply  to  this  system. 

POLICIES  AND  PRACTICES  FOR  STORING, 
RETRIEVING,  ACCESSING,  Rtf-'-AININQ,  AND 
DISPOSING  OF  RECORDS  IN  THE  SYSTEM: 

STORAGE: 

Paper  records  in  file  folders  and 
microfiche,  and  in  some  files,  plastic 
recording  discs  and  cassettes. 

RETRIEVABILrTY: 

Filed  by  year  of  initial  disability 
proceeding,  and  alphabetically  by  name 
and/or  Social  Security  Number  within 
that  year. 

SAFEGUARDS: 

Files  are  maintained  in  file  cabinets  or 
other  storage  devices  under  the  control 
of  authorized  personnel  during  working 
hours.  Access  during  working  hours  is 
controlled  by  Board  personnel  and  the 
office  space  in  which  the  file  cabinets 
and  storage  devices  are  located  is  locked 
after  official  working  hours.  The 
building  in  which  the  office  is  located 
employs  security  guards. 

RETENTION  AND  DISPOSAL: 

Records  are  permanent.  They  are 
retained  by  the  Naval  Council  of 
Personnel  Boards  for  six  years.  After 
that  time,  they  are  sent  to  the 
Washington  National  Center,  4205 
Suitland  Road,  Suitland,  MD. 

SYSTEM  MANAQER(S)  AND  ADDRESS: 

Director,  Naval  Coimcil  of  Personnel 
Boards,  Ballston  Centre  Tower  2,  801 
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North  Randolph  Street,  Arlington,  VA 
22203-1989. 

NOTIFKATION  PAOCEDURE: 

Individuals  seeking  to  determine 
whether  information  about  themselves 
is  contained  in  this  system  should 
address  written  inquiries  to  the  Naval 
Council  of  Personnel  Boards,  Ballston 
Tower  2,  801  North  Randolph  Street, 
Arlington,  VA  22203. 

Written  requests  for  information 
should  contain  the  full  name  of  the 
individual,  mihtary  grade  or  rate,  and 
date  of  Disability  Evaluation  System 
action.  Written  requests  must  be  signed 
by  the  requesting  individual. 

For  personal  visits,  the  individual 
should  be  able  to  provide  some 
acceptable  identification,  such  as  a 
military  identification  card  (active  duty 
or  retired)  or  a  driver's  license. 

RECORD  ACCESS  PROCEDURES: 

Individuals  seeking  access  to 
information  about  themselves  contained 
in  this  system  should  address  written 
inquiries  to  the  Director,  Naval  Coimcil 
of  Personnel  Boards,  Ballston  Tower  2, 
801  North  Randolph  Street,  Arlington, 
VA  22203. 

COFTTESTING  RECORD  PROCEDURES: 

The  Navy's  rules  for  accessing  records 
and  contesting  contents  and  appealing 
initial  agency  determinations  are 
published  in  Secretary  of  the  Navy 
Instruction  5211.5;  32  CFR  part  701;  or 
may  be  obtained  from  the  system 
manager. 

RECORD  SOURCE  CATEGORIES: 

Military  medical  boards  and  medical 
facilities;  Department  of  Veterans 
Affairs  and  civilian  medical  facilities; 
physical  evaluation  boards  and  other 
activities  of  the  disability  evaluation 
system,  Naval  Council  of  Personnel 
Boards,  the  Bureau  of  Medicine  and 
Surgery;  the  Judge  Advocate  General; 
Navy  and  Marine  Corps  local  command 
activities;  other  activities  of  the 
Department  of  Defense;  and 
correspondence  from  private  counsel 
and  other  interested  persons. 

EXEMPTIONS  CLAIMED  FOR  THE  SYSTEM: 

None. 
N01 900-1 
SYSTEM  NAME: 

Naval  Discharge  Review  Board 
Proceedings  (58  FR  10728.  February  22. 
1993). 

CHANGES: 


SYSTEM  LOCATION: 

Delete  entry  and  replace  with  'Naval 
Discharge  Review  Board,  Ballston 


Centre  Tower  2, 801  North  Randolph 
Street,  Arlington,  VA  22203-1989. 


STORAGE: 

In  Une  one  after  the  word  'folders;' 
add  'microfiche;'. 

RETRtEVABILITY: 

Delete  entry  and  replace  with  'Name, 
docket  number,  and/or  Social  Security 
Number.* 


SYSTEM  MANAGER(S)  AND  ADDRESS: 

In  line  two  after  'Navy'  insert  the 
words  'Ballston  Centre  Tower  2'  and  at 
end  of  entry,  add  -1989.* 

NOTIFICATION  PROCEDURE: 

In  line  four  delete  the  words  'Naval 
Discharge  Review  Board,  Room  905,  801 
North  Randolph  Street,  Arlington,  VA 
22203'  and  replace  with  'Director,  Naval 
Coimcil  of  Personnel  Boards,  Ballston 
Centre  Tower  2,  801  North  Randolph 
Street,  Arlington,  VA  22203-1989.* 

RECORD  ACCESS  PROCEDURES: 

In  line  four  delete  the  words  'Naval 
Discharge  Review  Board,  Room  905,  801 
North  Randolph  Street,  Arlington,  VA 
22203'  and  replace  with  'Director,  Naval 
Council  of  Personnel  Boards,  Ballston 
Centre  Tower  2.  801  North  Randolph 
Street,  ArUngton,  VA  22203-1989.' 


N01 900-1  I 

SYSTEM  NAME: 

Naval  Discharge  Review  Board 
Proceedings. 

SYSTEM  LOCATION:  ' 

Naval  Discharge  Review  Board, 
Ballston  Centre  Tower  2,  801  North 
Randolph  Street,  Arlington,  VA  22203- 
1989.  I 

CATEGORIES  OF  INOIVIOUALS  COVERED  BY  THE 
SYSTEM: 

Former  Navy  and  Marine  Corps 
personnel  who  have  submitted 
applications  for  review  of  discharge  or 
dismissal  pursuant  to  10  U.S.C.  1553,  or 
whose  discharge  or  dismissal  has  been 
or  is  being  reviewed  by  the  Naval 
Discharge  Review  Board,  on  its  own 
motion,  or  pursuant  to  an  appUcation  by 
a  deceased  former  member's  next  of  kin. 

CATEGORIES  OF  RECORDS  IN  THE  SYSTEM: 

The  file  contains  the  former  member's 
application  for  review  of  discharge  or 
dismissal,  any  supporting  documents 
submitted  therewith,  copies  of 
correspondence  between  the  former 
member  or  his  counsel  and  the  Naval 
Discharge  Review  Board  and  other 


correspondence  concerning  the  case, 
and  a  summarized  record  of  proceedings 
before  the  Board. 

AUfHORITY  FOR  MAINTENANCE  OF  THE  SYSTEM: 
10  U.S.C.  1553  and  E.O.  9397. 

PURPOSE(S): 

Selected  information  is  used  to 
defend  the  Department  of  the  Navy  in 
dvil  suits  filed  against  it  in  the  State 
and/or  Federal  courts  system.  This 
information  will  permit  officials  and 
employees  of  the  Board  to  consider 
former  member's  appUcations  for  review 
of  discharge  or  dismissal  and  any 
subsequent  application  by  the  member; 
to  answer  inquiries  on  behalf  of  or  from 
the  former  member  or  counsel  regarding 
the  action  taken  in  the  former  member's 
case.  The  file  is  used  by  members  of  the 
Board  for  Correction  of  Naval  Records 
when  reviewing  any  subsequent 
application  by  the  former  member  for  a 
correction  of  records  relative  to  the 
former  member's  discharge  or  dismissal. 

ROUHNE  USES  OF  RECORDS  MAINTAINED  IN  THE 
SYSTEM,  INCLUOINQ  CATEGORIES  OF  USERS  AND 
THE  PURPOSES  OF  SUCH  USES: 

In  addition  to  those  disclosures 
generally  permitted  under  5  U.S.C. 
552a(b)  of  the  Privacy  Act,  these  records 
or  information  contained  therein  may 
specifically  be  disclosed  outside  the 
DoD  as  a  routine  use  pursuant  to  5 
U.S.C.  552a[b)(3)  as  follows: 

The  file  is  used  by  counsel  for  the 
former  member,  and  by  accredited 
representatives  of  veterans' 
organizations  recognized  by  the 
Secretary,  Department  of  Veterans 
Affairs  under  38  U.S.C.  3402  and  duly 
designated  by  the  former  member  as  his 
or  her  representative  before  the  Naval 
Discharge  Review  Board. 

Officials  of  the  Department  of  Justice 
and  the  United  States  Attorneys  offices 
assigned  to  the  particular  case. 

The  'Blanket  Routine  Uses'  that 
appear  at  the  beginning  of  the  Navy's 
compilation  of  systems  of  records 
notices  apply  to  this  system. 

POLICIES  AND  PRACTICES  FOR  STORING, 
RETRtEVING,  ACCESSING,  RETAINING,  AND 
DISPOSING  OF  RECORDS  IN  THE  SYSTEM: 

STORAGE: 

Paper  records  in  file  folders; 
microfiche;  plastic  recording  disks  and 
recording  cassettes. 

RETRtEVABNJTY: 

Name,  docket  number,  and/or  Social 
Security  Number. 

SAFEGUARDS: 

Files  are  kept  within  the  Naval 
Discharge  Review  Board's 
administrative  office.  Access  during 
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business  hours  is  controlled  by  Board 
personnel.  The  office  is  locked  at  the 
close  of  business;  the  building  in  which 
the  office  is  Located  employs  security 
guards. 

RETOmON  AND  DiSPOSAL: 

Files  are  permanent.  They  are 
retained  in  the  Naval  Discharge  Review 
Board's  administrative  office  for  two 
years.  After  that  Ume,  they  are  sent  to 
the  Federal  Records  Center,  4205 
Suitland  Road.  Suitland,  MD  20409. 

SYSTEM  MANAQER(S)  AND  ADDRESS: 

Director.  Naval  Council  of  Personnel 
Boards,  Department  of  the  Navy, 
Ballston  Centre  Tower  2.  801  North 
Randolph  Street.  Arlington.  VA  22203- 
1989. 

NOTVKATION  PftOCEDURE: 

Individuals  seeking  to  determine 
whether  information  about  themselves 
is  contained  in  this  system  should 
address  written  inquiries  to  the  Director. 
Naval  Council  of  Personnel  Boards, 
Ballston  Centre  Tower  2,  801  North 
Randolph  Street.  Arlington,  VA  22203- 
1989. 

RECORD  ACCESS  PROCEDURES: 

Individuals  seeking  access  to 
information  about  themselves  contained 
in  this  system  should  address  written 
inquiries  to  the  Director.  Naval  Council 
of  Personnel  Boards,  Ballston  Centre 
Tower  2,  801  North  Randolph  Street. 
Arlington,  VA  22203-1989. 

C0MTEST1NQ  RECORD  PROCEDURES: 

The  Navy's  rules  for  accessing  records 
and  contesting  contents  and  appealing 
initial  agency  determinations  are 
published  in  Secretary  of  the  Navy 
Instruction  5211.5;  32  CFR  part  701;  or 
may  be  obtained  from  the  system 
manager. 

RECORD  SOURCE  CATEGORIES: 

Information  contained  in  the  files  is 
obtained  from  the  former  member  or 
those  acting  on  the  former  member's 
behalf,  from  mihtary  personnel  and 
medical  records,  and  from  records  of 
law  enforcement  investigations. 

EXEMPTX)NS  CLAMED  FOR  THE  SYSTEM: 

None. 
N04060-1 

SYSTEM  name: 

Navy  and  Marine  Corps  Exchange 
Sales  Control  and  Security  Files  (58  FR 
10735.  February  22. 1993). 

CHANGES: 


SYSTEM  MANAQER(S)  AND  ADDRESS: 

Delete  first  paragraph  and  replace 
with  'Policy  Official:  Commander,  Navy 
Exchange  Service  Command.  3280 
Virginia  Beach  Boulevard.  Virginia 
Beach.  VA  23452-5724.' 


N04060-1 

SYSTEM  name: 

Navy  and  Marine  Corps  Exchange 
Sales  Control  and  Security  Files. 

SYSTEM  location: 

Organizational  elements  of  the 
Department  of  the  Navy.  Official 
mailing  addresses  are  published  as  an 
appendix  to  the  Navy's  compilation  of 
systems  of  records  notices. 

CATEGORIES  OF  MDMOUALS  COVBtED  BY  THE 
SYSTEM: 

Customers  and  employees  at  Navy 
and  Marine  Corps  Exchanges,  including 
individuals  making  large  dollar  voliune 
purchases  and  contract  purchases;   . 
individuals  having  requested 
adjustments  or  made  claims;  individuals 
having  previously  passed  bad  checks  or 
been  apprehendeid  for  shopUfting. 

CATEGORIES  OF  RECORDS  IN  THE  SYSTEM: 

Sales  and  contract  records;  lists,  logs, 
or  card  records  of  individuals;  claims 
and  adjustment  records;  large  volume 
purchase  records;  mail  orders;  customer 
special  order  records;  customer  list; 
correspondence;  and  abuser  notification 
letters.  Records  of  complaints  and 
investigations  of  regulatory  and  criminal 
violations. 

AUTHORmr  FOR  MAINTENANCE  OF  THE  SYSTEM: 

5  use.  301,  Departmental 
Regulations  and  E.G.  9397. 

PURPOSE(S): 

To  control  sales,  prevent  and  detect 
abuse  of  privileges,  and  determine 
responsibility  when  there  are  violations 
of  regulations  or  criminal  statutes. 
Information  may  be  furnished  to  the 
Naval  Criminal  Investigative  Service  or 
command  legal  personnel  for 
prosecution  of  military  offenses  and 
other  administrative  actions. 

ROUHNE  USES  OF  RECORDS  MAINTAINED  M  THE 
SYSTEM,  mCtUDMO  CATEGORIES  OF  USERS  AND 
THE  PURPOSES  OF  SUCH  USES: 

In  addition  to  those  disclosures 
generally  permitted  under  5  U.S.C. 
552a(b]  of  the  Privacy  Act,  these  records 
or  information  contained  therein  may 
specifically  be  disclosed  outside  the 
DoD  as  a  routine  use  pursuant  to  5 
U.S.C.  552a(b)(3)  as  follows: 

To  the  Federal  Bureau  of  Investigation 
or  foreign  organizations  for  further 
investigation  or  prosecution. 


The  'Blanket  Routine  Uses'  that 
appear  at  the  beginning  of  the  Navy's 
compilation  of  systems  notices  also 
apply  to  this  system. 

POUCiES  AND  PRACTICES  FOR  STORtNG, 
AETRtEVmO.  ACCESSING,  RETAINmO,  AND 
DtSPOSMG  OF  RECORDS  M  THE  SYSTEM: 

STORAGE: 

Automated  records  may  be  stored  on 
magnetic  media.  Manual  records  may  be 
stored  in  file  folders  or  microform,  in 
file  cabinets  or  other  containers. 

RETRiEV  ABILITY: 

Name  and  Social  Security  Number. 

SAFEGUARDS: 

Access  is  provided  on  a  need-to-know 
basis,  only.  Automated  records  are 
located  in  restricted  areas  accessible 
only  to  authorized  persons.  Manual 
records  and  computer  printouts  are 
maintained  in  locked  or  controlled 
access  areas. 

RETENTION  AND  DtSPOSAL: 

Records  are  retained  for  six  years  and 
then  destroyed. 

SYSTEM  MANAGER(S)  AND  ADDRESS: 

Policy  Official:  Commander.  Navy 
Exchange  Service  Command,  3280 
Virginia  Beach  Boulevard,  Virginia 
Beach,  VA  23452-5724. 

The  system  manager  is  the 
Commanding  Officer  of  the  activity  in 
question.  Official  mailing  addresses  are 
published  as  an  appendix  to  the  Navy's 
compilation  of  systems  of  records 
notices. 

NOTIFICATION  PROCEDURE: 

Individuals  seeking  to  determine 
whether  this  system  of  records  contains 
information  about  themselves  should 
address  written  inquiries  to  the 
commanding  officer  of  the  naval  activity 
in  question.  Official  mailing  addresses 
are  published  as  an  appendix  to  the 
Navy's  compilation  of  records  notices. 

RECORD  ACCESS  PROCEDURE: 

Individuals  seeking  access  to  records 
about  themselves  should  address 
written  inquiries  to  the  commanding 
officer  of  the  naval  activity  in  question. 
Official  mailing  addresses  are  published 
as  an  appendix  to  the  Navy's 
compilation  of  records  notices. 

CONTESTING  RECORD  PROCEDURES: 

The  Department  of  the  Navy  rules  for 
accessing  records  and  contesting 
contents  and  appealing  initial  agency 
determinations  are  published  in 
Secretary  of  the  Navy  Instruction 
5211.5;  32  CFR  part  701;  or  may  be 
obtained  from  the  system  manager. 
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RECORD  SOURCE  CATEGORIES: 

Individual;  investigators;  witnesses; 
and  activity  sales  and  contract  records. 

EXEinmONS  CUUMEO  FOR  THE  SYSTEM: 

Parts  of  this  system  may  be  exempt 
under  5  U.S.C.  552a{k){2),  as  applicable. 

An  exemption  rule  for  this  system  has 
been  promulgated  in  accordance  with 
the  requirements  of  5  U.S.C.  553(b)(1), 
(2),  and  (3).  (c)  and  (e)  and  published  in 
32  CFR  part  701.  subpart  G.  For 
additional  information,  contact  the 
system  manager. 

N04064-1 

SYSTEM  name: 

USHA  Laundry  and  Drycleaning 
Charge  Account  (58  FR  10736,  February 
22.  1993). 

CHANGES: 


SYSTEM  LOCATION: 

In  line  two  delete  '580  Kingwood 
Street'  and  replace  with  '121  Blake 
Road'  and  in  line  three  delete  '5052'  and 
replace  with '5000.' 


SYSTEM  MANAGER(S)  AND  ADDRESS: 

In  line  two  delete  '580  Kingwood 
Street'  and  replace  with  '121  Blake 
Road'  and  in  line  three  delete  '5052'  and 
replace  with  '5000.' 

NOTIFICATION  PROCEDURE: 

In  line  six  delete  '580  Kingwood 
Street'  and  replace  with  '121  Blake 
Road'  and  in  Une  seven  delete  '5052' 
and  replace  with  '5000.' 

RECORD  ACCESS  PROCEDURES: 

In  Une  five  delete  '580  Kingwood 
Street'  and  replace  with  '121  Blake 
Road'  and  in  line  six  delete  '5052'  and 
replace  with  '5000.' 

N04064-1 
SYSTEM  NAME: 

USNA  Laundry  and  Drycleaning 
Charge  Account. 

SYSTEM  LOCATION: 

Laundry  and  Drycleaning  Plant,  U.S. 
Naval  Academy,  121  Blake  Road, 
AnnapoUs,  MD  21402-5000. 

CATEGORIES  OF  INDIVIDUALS  COVERED  BY  THE 
SYSTEM: 

Individuals  who  have  applied  for  a 
charge  account  with  the  Naval  Academy 
Laundry  and  Drycleaning  Plant. 

CATEGORIES  OF  RECORDS  IN  THE  SYSTEM: 

Information  is  collected  on  Form 
NDW-USNA-DMH-4064/14  and 


includes  applicant's  name;  Social 
Security  Number;  rank  (if  applicable); 
branch  of  service;  home  and  work 
addresses  and  telephone  numbers. 
Information  required  to  maintain  the 
charge  account  records  is  obtained  from 
and/or  recorded  on  accounts  receivable 
ledgers,  journals,  charge  tickets  and 
check  listings. 

AUTHORITY  FOR  MAHfTENANCE  OF  THE  SYSTEM: 

5  U.S.C.  301.  Departmental 
Regulations;  44  U.S.C.  3101;  and  E.O. 
9397. 

PURPOSE(S):  I 

To  estabUsh  a  charge  account  at  the 
Naval  Academy  Laundry  and 
Drycleaning  Plant.  Information  will  be 
used  for  billing  pujrposes  by  the  officials 
and  employees  of  the  Plant. 

ROUTINE  USES  OF  RECORDS  MAINTAINED  IN  THE 
SYSTEM,  INCLUDING  CATEGORIES  OF  USERS  AND 
THE  PURPOSES  OF  SUCH  USES: 

In  addition  to  those  disclosures 
generally  permitted  under  5  U.S.C. 
552a(b)  of  the  Privacy  Act.  these  records 
or  information  contained  therein  may 
specifically  be  disclosed  outside  the 
DoD  as  a  routine  use  pursuant  to  5 
U.S.C.  552a(b)(3)  as  follows: 

The  'Blanket  Routine  Uses'  that 
appear  at  the  beginning  of  the  Navy's 
compilation  of  systems  of  records 
notices  apply  to  this  system. 

POUaES  AND  PRACTICES  FOR  STORING, 
RETRIEVING.  ACCESSING,  RETAIMNG.  AND 
DISPOSING  OF  RECORDS  IN  THE  SYSTEM: 

STORAGE: 

Hard  copy  and  magnetic  minicassette 
tape  form. 

retrievabiltty: 

Name. 

SAFEGUARDS: 

Access  to  building  is  restricted  to 
authorized  persons  only.  Record  files 
are  not  available  to  personnel  not 
requiring  access  in  die  performance  of 
their  official  duties.  This  is  routinely 
limited  to  the  billing  clerk  processing 
the  appUcation  and  recording  activity 
on  the  account.  Records  are  secured 
within  a  locked  office  in  a  locked 
building  on  a  miUtary  installation  when 
not  actually  in  use. 

retention  AND  DISPOSAL: 

Hard  copy  records  are  retained  in  the 
current  file  area  as  long  as  the  charge 
account  is  active.  These  records  are  then 
retired  and  kept  in  secured  storage  for 
two  years  and  then  destroyed.  Cassette 
tape  records  are  of  two  types,  daily  and 
journal  (monthly  recapitiUation).  These 
tapes  are  erased  on  a  daily  or  monthly 
basis,  respectively,  during  the 

J 


i 


preparation  of  the  following  day's  or 
month's  activity  record. 

system  manaqer(s)  and  address: 

Head,  Laimdry  and  Drycleaning  Plant. 
U.S.  Naval  Academy,  121  Blake  Road, 
Annapolis,  MD  21402-5000. 

NOTIFICATKM  PROCEDURE: 

Individuals  seeking  to  determine 
whether  this  system  of  records  contains 
information  about  themselves  should 
address  written  inquiries  to  the  Head. 
Laundry  and  Drycleaning  Plant.  U.S. 
Naval  Academy.  121  Blake  Road. 
AnnapoUs,  MD  21402-5000. 

Requesting  individuals  should  specify 
their  full  names.  Visitors  should  be  able 
to  identify  themselves  by  any  commonly 
recognized  evidence  of  identity.  Written 
requests  must  be  signed  by  the 
requesting  individual. 

RECORD  ACCESS  PROCEDURES: 

Individuals  seeking  access  to  records 
about  themselves  should  address 
written  inquiries  to  the  Head,  Laundry 
and  Drycleaning  Plant.  U.S.  Naval 
Academy,  121  Blake  Road.  AnnapoUs, 
MD  21402-5000. 

Requesting  individuals  should  specify 
their  full  names.  Visitors  should  be  able 
to  identify  themselves  by  any  commonly 
recognized  evidence  of  identity.  Written 
requests  must  be  signed  by  the 
requesting  individual. 

CONTESTING  RECORD  PROCEDURES: 

The  Department  of  the  Navy  rules  for 
accessing  records  and  contesting 
contents  and  appealing  initial  agency 
determinations  are  pubUshed  in 
Secretary  of  the  Navy  Instruction 
5211.5;  32  CFR  part  701;  or  may  be 
obtained  from  the  system  manager. 

RECORD  SOURCE  CATEGORIES: 

Information  in  this  system  comes 
from  the  individual  applying  for  the 
charge  account,  from  daily  laimdry  and 
drycleaning  wiU-call  tickets  (charges  for 
goods  and  services  provided]  and  from 
records  of  payment  by  charge  account 
holders  (check  Ustings). 

EXEMPTK>NS  CLAIMED  FOR  THE  SYSTEM: 

None. 
N04064-2 
SYSTEM  NAME: 

USNA  Retail  Customer  Claim  Record 
(58  FR  10736.  February  22. 1993). 

CHANGES: 

*        *        •        *        • 

SYSTEM  LOCATtON: 

In  line  two  delete  '580  Kingwood 
Street'  and  replace  with  '121  Blake 
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Road'  and  in  line  throe  delete  '5052'  and 
replace  with  '5000.' 

SYSTm  KUNAOEIKS)  AND  AOONESS: 

In  line  two  delete  '580  Kingwood 
Street'  and  replace  with  '121  Blake 
Road'  and  in  line  three  delete  '5052'  and 
replace  with  '5000.' 

NOmCA-nON  PROCBNJRE: 

In  line  six  delete  '560  Kingwood 
Street'  and  replace  with  '121  Blake 
Road'  and  in  line  seven  delete  '5052' 
and  replace  with  '5000.' 

RECORD  ACCESS  PROCEDURES: 

In  line  five  delete  '580  Kingwood 
Street'  and  replace  with  '121  Blake 
Road'  and  in  line  six  delete  '5052'  and 
replace  with  '5000.' 

N04064-2 

SYSTEM  NAME: 

USNA  Retail  Customer  Claim  Record. 

SYSTEM  location: 

Laundry  and  Drycleaning  Plant,  U.S. 
Naval  Academy,  121  Blake  Road, 
Annapolis,  MD  21402-5000. 

categories  Of  INOtVIDUALS  COVERED  BY  TTflE 

system: 

Individuals  who  have  filed  claims 
against  the  Naval  Academy  Laundry  and 
Drycleaning  Plant  and  appropriation 
17X4002  for  cash  or  credit  settlement 
for  damaged  or  lost  articles. 

CATEGORIES  OF  RECORDS  IN  TX  SYSTEM: 

Information  is  collected  on  Form 
NDW-USNA-DMH-4064/15  and 
includes  claimant's  name;  Social 
Security  Number;  rank  (if  applicable); 
home  and  work  addresses  and 
telephone  numbers;  description, 
original  cost  and  date  of  purchase  of 
item(s)  for  which  claim  is  filed,  and 
circumstances  of  loss  or  extent  of 
damage;  claim  number,  disposition,  and 
remarks  by  approving  authority. 

AUTHORTfY  FOR  MAINTENANCE  OF  THE  SYSTEM: 

5  U.S.C.  301,  Departmental 
Regulations;  44  U.S.C.  3101;  and  E.O. 
9397. 

PURPOSE(S): 

To  investigate  claims  for  cash  or 
credit  settlement  for  damaged  or  lost 
articles. 

ROUTWi  USES  OF  RECORDS  MAINTAMEO  m  TMC 
SYSTEM,  MCLUOING  CATEOORKS  OF  USERS  AND 
TME  PURPOSES  OF  SUCH  USES: 

In  addition  to  those  disclosiu«s 
generally  permitted  under  5  U.S.C. 
552a(b)  of  the  Privacy  Act,  these  records 
or  information  contained  therein  may 
specifically  be  disclosed  outside  the 


DoD  as  a  routine  use  pursuant  to  5 
U.S.C.  552a(b)(3)  as  follows: 

The  'Blanket  Routine  Uses'  that 
appear  at  the  beginning  of  the  Navy's 
compilation  of  systems  of  records 
notices  apply  to  this  system. 

POUOES  AND  PRACTICES  FOR  8T0RMQ, 
RETRKVma,  ACCESSMQ,  RETAmmO.  AND 
OSPOSINQ  OF  RECORDS  IN  THE  SYSTEM: 


STORAGE: 

Hard  copy  form. 

RETRIEVABIUTY: 

Name  of  customer  and  date  laimdry 
was  turned  in  for  cleaning. 

SAFEGUARDS: 

Access  to  building  is  restricted  to 
authorized  persons  only.  Record  files 
are  not  available  to  personnel  not 
requiring  access  in  the  performance  of 
their  official  duties.  This  is  limited  to 
the  official  processing  of  the  claim  and 
the  clerk  who  maintains  the  file  and 
prepares  the  administrative  paperwork. 
Records  are  secured  within  a  locked 
office  in  a  locked  building  on  a  military 
installation  when  not  actually  in  use. 

RETENTION  AND  DISPOSAL: 

Retained  in  the  current  file  area  for 
one  calendar  year  after  the  close  of  the 
individual's  claim.  The  record  is  then 
stored  for  one  more  year  and  then 
destroyed. 

SYSTEM  MANAGER(S)  AND  ADDRESS: 

Head,  Laundry  and  Drycleaning  Plant, 
U.S.  Naval  Academy,  121  Blake  Road, 
Annapolis,  MD  21402-5000. 

NOTIFICATION  PROCEDURE: 

Individuals  seeking  to  determine 
whether  this  system  of  records  contains 
information  about  themselves  should 
address  written  inquiries  to  the  Head. 
Laundry  and  Drycleaning  Plant,  U.S. 
Naval  Academy,  121  Blake  Road, 
Annapohs,  MD  21402-5000. 

Requesting  individuals  should  specify 
their  full  names.  Visitors  should  be  able 
to  identify  themselves  by  any  commonly 
recognized  evidence  of  identity.  Written 
requests  must  be  signed  by  the 
requesting  individual. 

RECORD  ACCESS  PROCEDURES: 

Individuals  seeking  access  to  records 
about  themselves  should  address 
written  inquiries  to  the  Head,  Laimdry 
and  Drycleaning  Plant,  U.S.  Naval 
Academy,  121  Blake  Road,  Annapolis, 
MD  21402-5000. 

Requesting  individuals  should  specify 
their  full  names.  Visitors  should  be  able 
to  identify  themselves  by  any  commonly 
recognized  evidence  of  identity.  Written 
requests  must  be  signed  by  the 
requesting  individual. 


CONTESTING  RECORD  PROCEDURES: 

The  Department  of  the  Navy  rules  for 
accessing  records  and  contesting 
contents  and  appealing  initial  agency 
determinations  are  published  in 
Secretary  of  the  Navy  Instruction 
5211.5;  32  CFR  part  701;  or  may  be 
obtained  from  the  system  manager. 

RECORD  SOURCE  CATEQORES: 

Individual  who  filed  the  claim  and 
offices  who  are  processing  the  claim. 

EXEMPTIONS  CLAMED  FOR  THE  SYSTEM: 

None. 
N04066-1 

SYSTEM  NAME: 

Bad  Checks  and  Indebtedness  Lists 
(58  FR  10737.  February  22.  1993). 

CHANGES: 


SYSTEM  LOCATION: 


Delete  entry  and  replace  with  'Navy 
Exchange  Service  Command,  3280 
Virginia  Beach  Boulevard,  Virginia 
Beach,  VA  23452-5724  (for  all  Navy 
exchanges).' 


SYSTEM  MANAGER(S)  AND  ADDRESS: 

Delete  entry  and  replace  with  'Policy 
Official:  Commander,  Navy  Exchange 
Service  Command,  3280  Virginia  Beach 
Boulevard,  Virginia  Beach,  VA  23452- 
5724. 

Record  Holder:  Director,  Treasury 
Division  (TD),  3280  Virginia  Beach 
Boulevard.  Virginia  Beach,  VA  23452- 
5724  (for  Navy  exchanges).' 

NOTIFICATION  PROCEDURE: 

In  line  six  delete  'Naval  Station  New 
York,  Staten  Island,  NY  10305-5097' 
and  replace  with  '3280  Virginia  Beach 
Boulevard,  Virginia  Beach,  VA  23452- 
5724.' 

RECORD  ACCESS  PROCEDURES: 

In  line  five  delete  'Naval  Station  New 
York,  Staten  Island,  NY  10305-5097' 
and  replace  with  '3280  Virginia  Beach 
Boulevard.  Virginia  Beach,  VA  23452- 
5724.' 


N04066-1 
SYSTEM  NAME: 

Bad  Checks  and  Indebtedness  Lists. 

SYSTEM  location: 

Navy  Exchange  Service  Command, 
3280  Virginia  Beach  Boulevard,  Virginia 
Beach,  VA  23452-5724  (for  all  Navy 
exchanges). 
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CATEOOnES  OF  MDMOUALS  OOVEREO  BY  THE 

system: 

Patrons  of  Navy  exchanges  who  have 
passed  bad  checks;  recruits  who  have 
open  accounts  with  Navy  exchanges; 
patrons  who  have  made  CO.D.  mail 
order  transactions  and  those  patrons 
who  make  authorized  charge  or  credit 
purchases  where  their  accounts  are 
maintained  on  the  basis  of  an 
identifying  particular  such  as  name  and/ 
or  Social  Security  Number. 

CATEGOMES  Of  KCCOROS  <N  TME  tYSTEM: 

Bad  Check  System  (including: 
Returned  Gieck  Ledger;  Returned  Check 
Report;  copies  of  returned  checks;  bank 
advice  relative  to  the  returned  dieck(s): 
correspondence  relative  to  attempt  by 
the  Navy  exchange  to  locate  the  patron 
and/or  obtain  payment;  a  printed  report 
of  names  of  those  persons  who  have  not 
made  full  restitution  promptly,  or  who 
have  had  one  or  more  cheocs  returned 
through  their  ov\ti  fault  or  negligence); 
Accounts  Receivable  Ledger,  detailed  by 
patron;  COD.  Sales  Ledger. 

AUTHOnrtY  ran  MAINTENANCE  OF  THE  SYSTEM: 

5  U.S.C  301,  Departmental 
Regulations;  10  U.S.C.  6011;  80  Stat  308 
and  88  Stat  393.  Federal  Claims 
Collection  Act  of  1966  (Pub.  L.  8»-508) 
and  Debt  Collection  Act  of  1982  (Pub.  L. 
97-365);  and  E.O.  9397. 

PURPOSE(S): 

To  maintain  an  automated  tracking 
and  accounting  system  for  individu^s 
indebted  to  the  Department  of  the  Navy. 
Records  in  this  system  are  subject  to  use 
in  approved  computer  matciiing 
programs  authorized  under  the  Privacy 
Act  of  1974,  as  amended,  for  debt 
collection  purposes. 

ROUTINE  USES  OF  RECORDS  MAINTAINED  W  THE 
SYSTEM,  INCLUDING  CATEGORIES  OF  USERS  AND 
THE  PURPOSES  OF  SUCH  USES: 

In  addition  to  those  disclosures 
generally  permitted  imder  5  U.S.C. 
552a(b)  of  the  Privacy  Act,  these  records 
or  information  contained  therein  may 
specifically  be  disclosed  outside  the 
DoD  as  a  routine  use  pursuant  to  5 
U.S.C.  552a(b)(3)  as  follows: 

To  a  commercial  credit  reporting 
agency  for  the  purpose  of  either  adding 
to  a  credit  history  file  or  obtaining  a 
credit  history  file  for  use  in  the 
administration  of  debt  collection. 

To  a  debt  collection  agency  for  the 
purpose  of  collection  services  to  recover 
indebtedness  owed  to  the  Department  of 
the  Navy. 

To  the  Internal  Revenue  Service  (IRS) 
to  obtain  the  mailing  address  of  a 
taxpayer  for  the  purpose  of  locating 
such  taxpayer  to  collect  or  to 
compromise  a  Federal  claim  by  Navy 


against  the  tax  payer  pursuant  to  26 
U.S.C.  6103(m)(2)  and  in  accordance 
with  31  use.  3711,  3217,  and  3718. 

Note:  Redisclosure  of  a  mailing 
address  from  the  IRS  m&y  be  made  only 
for  the  purpose  of  debt  collection, 
including  to  a  debt  coUection  agency  in 
order  to  facilitate  the  collection  or 
compromise  of  a  Fed^ra^  claim  under 
the  Debt  Collection  Act  of  1982,  except 
that  a  mailing  address  to  a  consiuner 
reporting  agency  is  for  the  limited 
purpose  of  obtaining  a  commercial 
credit  report  on  the  particular  taxpayer. 
Any  such  address  information  obtaioed 
from  the  IRS  will  not  be  used  or  shared 
for  any  other  Navy  purpose  or  disclosed 
to  another  Federal ,  state,  or  local 
agency  which  seeks  to  locate  the  same 
individual  for  its  own  debt  coUection 
purpose. 

The  'Blanket  Routine  Uses'  that 
appear  at  the  begimung  of  the  Navy's 
compilation  of  systems  notices  also 
apply  to  this  system. 

DISCLOSURE  TO  CONSUMER  REPORTINO 
AGENCIES: 

Disclosure  pursuant  to  5  U.S.C. 
552a(b)(12)  may  be  made  from  this 
system  to  consumer  reporting  agencies 
as  defined  in  the  Fair  Credit  Reporting 
Act  of  1966  (15  U.S.C.  1681a(f)  or  the 
Federal  Claims  Collection  Act  of  1966 
(31  U.S.C.  3701(aK3)\  The  disclosure  is 
limited  to  information  necessary  to 
establish  the  identity  of  the  individual, 
including  name  and  iaxpayer 
identification  number  (Social  Security 
Number). 

POLICIES  AND  PRACTICES  <OR  STORWG, 
RETRIEVING,  ACCESSING,  %TAIMNG,  AND 
DISPOSINQ  OF  RECORDS  »  THE  SYSTEM: 

STORAGE: 

The  media  in  which  these  records  are 
maintained  vary,  but  include:  Magnetic 
tape;  printed  reports;  fi.e  folders;  file 
cards,  and  floppy  anc  hard  disks. 

RETRiEVABRJTY: 

Name  and  Social  Security  Nimiber. 

SAFEGUARDS: 

Locked  file  cabinets;  supervised  office 
spaces;  supervised  computer  tape 
library  which  is  accessible  only  throu^ 
the  computer  center  (entry  to  the . 
computer  center  is  controlled  by  a 
combination  lock  known  by  authorized 
personnel  only).  . 

RETENTION  AND  DISPOSAL: 

Records  are  kept  for  ten  years  and 
then  destroyed. 


SYSTEM  MANAQER(S)  AND 

PoUcy  Official:  Commander,  Navy 
Exchange  Service  Command,  3280 
Virginia  Beach  Boulevard,  Virginia 
Beach,  VA  23452-5724. 


Record  Holder:  Director,  Treasury 
Division  (TD).  3280  Virginia  Beach 
Boulevard,  Virginia  Beach,  VA  23452- 
5724  (for  Navy  exchanges]. 

NOTnCAHON  mOCEDURE: 

Individuals  seeking  to  determine 
whether  this  system  of  records  contains 
information  about  themselves  should 
address  written  inquiries  to  the 
Commander,  Navy  Exchange  Service 
Command,  3280  Virginia  Beach 
Boulevard,  Virginia  Beach,  VA  23452- 
5724. 

In  the  initial  inquiry,  the  requester 
must  provide  full  name.  Social  Security 
Number,  and  the  activity  where  they 
had  their  dealings.  A  list  of  other  offices 
the  requester  may  visit  will  be  pro\ided 
after  initial  contact  is  made  at  the  office 
Usted  above.  At  the  time  of  a  perscmal 
visit,  requesters  must  provide  proof  of 
identity  containing  the  requester's 
signature. 

RECORD  ACCESS  PROCEDURES: 

Individuals  seeking  access  to  records 
about  themselves  should  address 
written  inquiries  to  the  Commander, 
Navy  Exchange  Service  Command,  3280 
Virginia  Beach  Boulevard.  Virginia 
Beach,  VA  23452-5724. 

In  the  initial  inquiry,  the  requester 
must  provide  full  name,  Social  Security 
Number,  and  the  activity  where  they 
had  their  dealings.  A  Ust  of  other  offices 
the  requester  may  visit  will  be  provided 
after  initial  contact  is  made  at  the  office 
listed  above.  At  the  time  of  a  personal 
visit,  requesters  nuist  provide  proof  of 
identity  containing  the  requester's 
signature. 

CONTESTWiC  RECORD  PROCEDURES: 

The  Department  of  the  Navy  rules  ftw 
accessing  records  and  contesting 
contents  and  appealing  initial  agency 
determinations  are  published  in 
Secretary'  of  the  Navy  Instruction 
5211.5;  32  CFR  part  701;  or  may  be 
obtained  from  the  system  manager. 

RECORD  SOURCE  CATEGORIES: 

The  individual;  the  l>ank  involved: 
activity  sales  records;  Internal  Revenue 
Service;  credit  bureaus;  and  the  Defense 
Manpower  E)ata  Center. 

EXEMPTIONS  CLAIMED  FOR  THE  SYSTEM: 

None. 

N04066-2 

SYSTEM  NAME: 

Commercial  Fidehty  Bond  Insurance 
Claims  (58  FR  10738.  February  22, 
1993). 

CHANGES: 
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SYSTCM  location: 


Delete  entry  and  replace  with  'Navy 
Exchange  Service  Command,  3280 
Virginia  Beach  Boulevard,  Virginia 
Beach,  VA  23452-5724  (for  all  Navy 
exchanges).' 


SYSTEM  MANAQ£R(S)  AND  ADDRESS: 

Delete  entry  and  replace  with  'PoUcy 
Official:  Commander,  Navy  Exchange 
Service  Command,  3280  Virginia  Beach 
Boulevard,  Virginia  Beach,  VA  23452- 
5724.' 

NormcA'noN  proceoure: 

In  line  six  delete  'Naval  Station  New 
York,  Staten  bland,  NY  10305-5097' 
and  replace  with  '3280  Virginia  Beach 
Boulevard.  Virginia  Beach,  VA  23452- 
5724.' 

RECORD  ACCESS  PROCEDURES: 

In  line  six  delete  'Naval  Station  New 
York,  Staten  Island,  NY  10305-5097' 
and  replace  with  '3280  Virginia  Beach 
Boulevard,  Virginia  Beach,  VA  23452- 
5724.' 


N04066-2 
SYSTEM  name: 

Commercial  Fidelity  Bond  Insurance 
Claims. 

SYSTEM  LOCATION: 

Navy  Exchange  Service  Command, 
3280  Virginia  Beach  Boulevard,  Virginia 
Beach,  VA  23452-5724  (for  all  Navy 
exchanges). 

categories  of  indiviouals  covered  by  the 
system: 

CiviUan  and  military  persoimel 
assigned  to  Navy  exchanges,  who  the 
duly  constituted  authority  (usually  a 
Board  of  Investigation  appointed  by  the 
base  Commanding  Officer)  has 
estabUshed  to  be  guilty  of  a  dishonest 
act  which  has  resulted  in  a  loss  of 
money,  seairities  or  other  property,  real 
or  personal,  for  which  the  exchange  is 
legally  liable. 

CATEGORIES  OF  RECORDS  IN  THE  SYSTEM: 

Equipment  Loss  Reports,  Cash  and/or 
Merchandise  Loss  Reports  from  Navy 
exchanges,  including  correspondence 
relating  to  losses. 

AUTHORTTY  FOR  MAINTENANCE  OF  THE  SYSTEM: 

5  U.S.C.  301.  Departmental 
Regulations  and  E.O.  9397. 

PURPOSE(S): 

To  render  proper  assistance  in 
processing  insurance  claims. 


ROUTINE  USES  OF  RECORDS  MAINTAINED  IN  THE 
SYSTEM,  mCLUOWG  CATEGORIES  OF  USERS  AND 
THE  PURPOSES  OF  SUCH  USES: 

In  addition  to  those  disclosures 
generally  permitted  under  5  U.S.C. 
552a(b)  of  the  Privacy  Act,  these  records 
or  information  contained  therein  may 
specifically  be  disclosed  outside  the 
DoD  as  a  routine  use  pursuant  to  5 
U.S.C.  552a(b)(3)  as  follows: 

To  the  insurance  carrier  (Fidelity 
Bond  Underwriter)  to  ensure 
appropriate  coverage. 

The  'Blanket  Routine  Uses'  that 
appear  at  the  beginning  of  the  Navy's 
compilation  of  systems  notices  also 
apply  to  this  system. 

POUCIES  AND  PRACTICES  FOR  STORING, 
RETRtEVINQ,  ACCESSING,  RETAINING,  AND 
DISPOSING  OF  RECORDS  IN  THE  SYSTEM: 

STORAGE: 

The  media  in  which  these  reqords  are 
maintained  varies  but  includes  file 
folders  and  ledgers. 

RETRIEVABIUTY: 

Name,  payroll  number.  Social 
Security  Nimiber,  and  activity. 

SAFEGUARDS: 

Locked  file  cabinets;  locked  offices 
which  when  open  are  supervised  by 
appropriate  personnel;  security  guards. 

RETENTION  AND  DISPOSAL: 

Records  are  kept  for  four  years  and 
then  retired  to  the  Federal  Records 
Center,  St.  Louis,  MO. 

SYSTEM  MANAGER(S)  AND  ADDRESS: 

Policy  Official:  Commander.  Navy 
Exchange  Service  Command,  3280 
Virginia  Beach  Boulevard,  Virginia 
Beach,  VA  23452-5724. 

NOmCATION  PROCEDURE: 

Individuals  seeking  to  determine 
whether  this  system  of  records  contains 
information  about  themselves  should 
address  written  inquiries  to  the 
Commander.  Navy  Exchange  Service 
Command.  3280  Virginia  Beach 
Boulevard,  Virginia  Beach,  VA  23452- 
5724. 

In  the  initial  inquiry  the  requester 
must  provide  full  name,  payroll  or 
military  service  number  and  activity 
where  they  had  their  dealings.  A  list  of 
other  offices  the  requester  may  visit  will 
be  provided  after  initial  contact  is  made 
at  the  office  listed  above.  At  the  time  of 
a  personal  visit,  requesters  must  provide 
proof  of  identity  containing  the 
requester's  signature. 

RECORD  ACCESS  PROCEDURES: 

Individuals  seeking  access  to  records 
about  themselves  should  address 
written  inquiries  to  the  Commander, 


Navy  Exchange  Service  Command, 
Resale  and  Services  Support  Office, 
3280  Virginia  Beach  Boulevard,  Virginia 
Beach,  VA  23452-5724. 

The  request  should  contain  full  name, 
payroll  or  military  service  number  and 
activity  where  they  had  their  dealings. 
A  list  of  other  offices  the  requester  may 
visit  will  be  provided  after  initial 
contact  is  made  at  the  office  listed 
above.  At  the  time  of  a  personal  visit, 
requesters  must  provide  proof  of 
identity  containing  the  requester's 
signature. 

CONTESTING  RECORD  PROCEDURES: 

The  Department  of  the  Navy  rules  for 
accessing  records  and  contesting 
contents  and  appealing  initial  agency 
determinations  are  pubhshed  in 
Secretary  of  the  Navy  Instruction 
5211.5;  32  CFR  part  701;  or  may  be 
obtained  from  the  system  manager. 

RECORD  SOURCE  CATEGORIES: 

The  individual;  the  insurance 
undenvriter;  audit  reports;  investigatory 
reports  and/or  activity  loss  records. 

EXEMPTIONS  CLAIMED  FOR  THE  SYSTEM: 

None. 
N04066-3 
SYSTEM  NAME: 

Layaway  Sales  Records  (58  FR  10738, 
February  22,  1993). 

CHANGES: 


SYSTEM  L0CATX}N: 

Delete  entry  and  replace  with  'Navy 
Exchange  Service  Command,  3280 
Virginia  Beach  Boulevard,  Virginia 
Beach,  VA  23452-5724  (for  all  Navy 
exchanges).' 

SYSTEM  MANAGER(S)  AND  ADDRESS: 

Delete  entry  and  replace  with  'Policy 
Official:  Commander,  Navy  Exchange 
Service  Command,  3280  Virginia  Beach 
Boulevard,  Virginia  Beach,  VA  23452- 
5724.' 

Record  Holder:  Director,  Comptroller 
Nonappropriated  Fund  Division 
(CNAFT)),  Navy  Exchange  Service 
Command,  3280  Virginia  Beach 
Boulevard,  Virginia  Beach,  VA  23452- 
5724.  Individual  record  holders  within 
the  central  system  may  be  contacted 
through  the  central  system  record 
holder.' 

NOTIFICATION  PROCEDURE: 

In  line  six  delete  'Naval  Station  New 
York,  Staten  Island,  NY  10305-5097' 
and  replace  with  '3280  Virginia  Beach 
Boulevard,  Virginia  Beach,  VA  23452- 
5724.' 
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RECORD  ACCESS  I 

In  hne  five  dekte  'Naval  Station  New 
York,  Staten  Island,  NY  1030S-5097' 
and  replace  with  '3280  Vii^ginia  Beach 
Boulevard,  Virginia  Beach,  VA  23452- 
5724." 


N04066-3 
SYSTEM  NAME: 

Layaway  Sales  Records. 

SYSTEM  location: 

Navy  Exchange  Service  Command, 
3280  Virginia  Beach  Boulevard,  Virginia 
Beach,  VA  23452-5724  (for  all  Navy 
exchanges). 

CATEOOMES  OP  INDIVDUALS  COVERED  BY  TT<E 
SYSTEM: 

Patrons  of  Navy  exchanges  who  buy 
goods  on  layaway. 

CATEGORIES  OF  RECORDS  IN  THE  SYSTEM: 

Layaway  tickets  and  layaway  patron 
lists. 

AOTHOMTY  FOR  MAUfTENANCE  OF  THE  SYSTEM: 

5  U.S.C  301.  Departmental 
Regulations  and  E.O.  9397. 

PURPOSE(S): 

To  record  the  selection  of  layaway 
merchandise,  record  payments,  verify 
merchandise  pick-up  and  perform  sales 
audits. 

ROimNE  USES  OF  RECORDS  MAINTAMED  IN  THE 
SYSTEM,  INCLUDMQ  CATEOOMES  OF  USERS  AND 
THE  PURPOSES  OF  SUCH  USES: 

In  addition  to  those  disclosures 
generally  permitted  under  5  U.S.C. 
552a(b)  of  the  Privacy  Act,  these  records 
or  information  contained  therein  may 
specifically  be  disclosed  outside  the 
DoD  as  a  routine  use  pursuant  to  5 
U.S.C.  552a{b)(3)  as  follows: 

The  'Blmiket  Routine  Uses'  that 
appear  at  the  beginning  of  the  Navy's 
compilation  of  systems  notices  apply  to 
this  system. 

poucies  and  practices  for  stormq, 
retrtevwq,  accesswq,  retammg,  and 
disposing  of  records  in  the  system: 

storage: 

Paper  records  in  file  folders  include 
layaway  tickets  and  layaway  patron 
lists. 

RETRIEVABiUTY: 

Name,  address,  Social  Security 
Number  or  exchange  permit  number. 

SAFEGUARDS: 

Locked  file  cabinets,  siipervised 
records  ^>ace. 

RETEIfnON  AND  DtSKSMJ 

Destroyed  after  two  years  per  Navy 
Exchange  Manual. 


SYSTEM  MANAGER(S)  AMD  < 

Pobcy  Official:  Commander,  Navy 
Exchange  Service  Command,  3280 
Virginia  Beach  Boulevard,  Virginia 
Beach,  VA  23452-5724. 

Record  Holder  Diiactor,  Comptroller 
Nonappropriated  Fund  Division 
(CNAFD),  Navy  Exchange  Service 
Command,  3280  Vixgioia  Beach 
Boulevard,  Virginia  Bt»ck,  VA  23452- 
5724.  Individual  record  holders  within 
the  central  sjrstem  may  be  contacted 
through  the  central  system  record 
holder. 

NOTIFICATKM  PROCEDURE: 

Individuals  seeking  to  determine 
whether  this  system  of  records  contains 
information  about  tbamselves  should 
address  written  inquiries  to  the 
Commander,  Navy  Exchange  Service 
Command,  3280  Vir^;inia  Beach 
Boulevard,  Virginia  Beach,  VA  23452- 
5724. 

In  the  initial  inquiry,  the  requester 
must  provide  full  name  and  activity 
where  layaway  sales  were  transacted.  A 
list  of  other  offices  the  requester  may 
visit  will  be  provided  after  initial 
contact  at  the  office  listed  above.  At  the 
time  of  personal  visit,  requesters  m\ist 
provide  proof  of  identity  containing  the 
requester's  signatiue. 

RECORD  ACCESS  PROCEDURES: 

Individuals  seeking  access  to  records 
about  themselves  should  address 
written  inquiries  to  the  Commander, 
Navy  Exchange  Serv-ice  Command,  3280 
Virginia  Beach  Boulevard,  Virginia 
Beach,  VA  23452-5724.  The  requester 
must  provide  full  name  and  activity 
where  layaway  sales  were  transacted.  A 
list  of  other  offices  the  requester  may 
visit  will  be  provided  after  initial 
contact  at  the  office  listed  above.  At  the 
time  of  personal  visit,  requesters  must 
provide  proof  of  identity  containing  the 
requester's  signatiue. 

CONTESTING  RECORD  PROCEDURES: 

The  Department  of  the  Navy  rules  for 
accessing  records  and  contesting 
contents  and  appealiig  initial  agency 
determinations  are  published  in 
Secretary  of  the  Navy  Instruction 
5211.5;  32  CFR  part  701;  or  may  be 
obtained  from  the  system  manager. 

RBCORO  SOURCE  CATEOORES: 

The  individual.  • 

EXEMPTIONS  CLAiMEO  FOR  THE  SYSTEM: 

None. 
N040G6-4 
SYSTEM  NAME: 

Navy  Lodge  Records  (58  FR  W739. 
February  22.  1993). 


SYSTEM  LOCATION: 

In  line  three  delete  'Naval  Station 
New  York,  Staten  Island.  NY  10305- 
5097'  and  replace  vrith  '3280  Virginia 
Beach  Boulevard,  Virginia  Beach,  VA 
23452-5724.' 


SYSTEM  MANAGER(S)  AND  ADDRESS: 

Delete  entry  and  replace  with  "Policy 
Official:  Commander,  Navy  Exchange 
Service  Command.  3280  Virginia  B«ach 
Boulevard,  Virginia  Beach,  VA  23452- 
5724. 

Record  Holder  Manager,  Navy  Lodge 
Program  Director,  Navy  Exchange 
Service  Command,  3280  Virginia  Beach 
Boulevard,  Virginia  Beach,  VA  23452- 
5724.  Individual  record  holders  within 
the  central  system  may  be  contacted 
through  the  Record  Holder  Manager.* 

NOnFICATtOM  PROCEDURE: 

In  line  six  delete  'Naval  Station  New 
York,  Staten  Island,  NY  10305-5097' 
and  replace  with  '3280  Virginia  Beadi 
Boulevard,  Virginia  Beach,  VA  23452- 
5724.' 

RECORD  ACCESS  PROCEDURES: 

In  line  iour  delete  'Naval  Station  New 
York,  Staten  Island.  NY  10305-5097' 
and  replace  with  '3280  Virginia  Beach 
Boulevard,  Virginia  Beach,  VA  23452- 
5724.' 


N0406S-4 
SYSTEM  NAME: 

Navy  Lodge  Records. 

SYSTEM  LOCATION: 

Navy  Exchange  System  Worldwide. 
Coordinator  for  System:  Navy  Exchange 
Service  Command,  3280  Virginia  Beach 
Boulevard,  Virginia  Beach,  VA  23452- 
5724. 

CATEGORIES  OF  INDIVIDUALS  COVERED  BY  THE 

system: 

Patrons  and  guests  authorized  loc^ng 
at  a  Navy  Exdiange  Navy  Lodge. 

CATEGORIES  OF  RECORDS  M  THE  SYSTEM: 

Reservation  request;  guest  registration 
card;  Navy  Lodge  guest  foUo. 

AUTHORtTY  FOR  MAINTENANCE  OF  THE  SYSTEM: 

5  U.S.C.  301,  Departmental 
Regulations  and  E.O.  9397. 

PURPOSE(S): 

To  keep  a  record  of  reservations  to 
insure  oitierly  room  assignment  and 
avoid  in^roper  booking;  to  record 
registration  and  payment  of  accoimts;  to 
verify  proper  usage  by  eligible  patrons; 
cash  control;  to  gather  occupancy  data; 
to  determine  occupancy  breakdown; 
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and  to  account  for  rentals  and 
furnishings. 

ROUTINE  USES  Of  RECORDS  MAINTAiNEO  IN  THE 
SYSTEM,  INCLUDING  CATEGORIES  OF  USERS  AND 
THE  PURPOSES  OF  SUCH  USES: 

In  addition  to  those  disclosures 
generally  permitted  under  5  U.S.C. 
552a(b]  of  the  Privacy  Act.  these  records 
or  information  contained  therein  may 
specifically  be  disclosed  outside  the 
DoD  as  a  routine  use  pursuant  to  5 
U.S.C.  552a(b)(3)  as  follows: 

The  'Blanket  Routine  Uses'  that 
appear  at  the  beginning  of  the  Navy's 
compilaiion  of  systems  notices  apply  to 
this  system. 

POLICIES  *NC  PRACTICES  FOR  STORINQ, 
RETRIEVING,  ACCESSING,  RETAINING,  AND 
DISPOSING  OF  RECORDS  IN  THE  SYSTEM: 

STORAGE: 

The  media  in  which  these  records  are 
maintained  vary,  but  include:  Folio 
card;  ledger;  guest  registration  cards; 
and  local  copies  and  reports  of  central 
system  reports. 

RETRIEVABILrTY: 

Name  and  Social  Security  Number. 

SAFEGUARDS: 

Records  are  maintained  in  supervised 
locked  files. 

RETENTION  AND  DISPOSAL: 

Records  are  kept  for  two  years  and 
then  destroyed. 

SYSTEM  MANAGER(S)  AND  ADDRESS: 

Pohcy  Official:  Commander,  Navy 
Exchange  Service  Command,  3280 
Virginia  Beach  Boulevard,  Virginia 
Beach,  VA  23432-5724. 

Record  Holder:  Manager,  Navy  Lodge 
Program  Director,  Navy  Exchange 
Service  Command.  3280  Virginia  Beach 
Boulevard.  Virginia  Beach,  VA  23452-   ' 
5724.  Individual  record  holders  within 
the  central  system  may  be  contacted 
through  the  Record  Holder  Manager. 

NOTIFICATION  PROCEDURE: 

Individuals  seeking  to  determine 
whether  this  system  of  records  contains 
information  about  themselves  should 
address  written  inquiries  to  the 
Commander,  Navy  Exchange  Service 
Command,  3280  Virginia  Beach 
Boulevard,  Virginia  Beach.  VA  23452- 
5724. 

In  the  initial  inquiry  the  requester 
must  provide  full  name.  Social  Security 
Number,  and  location  of  the  last  Navy 
Lodge  where  they  had  dealings.  A  list  of 
other  offices  the  requester  may  visit  will 
be  provided  after  initial  contact  is  made 
with  the  office  listed  above.  At  the  time 
of  a  personal  visit,  requesters  must 
provide  proof  of  identity  containing  the 
requester's  signature. 


RECORD  ACCESS  PROCEDURES: 

Individuals  seeking  access  to  records 
should  address  written  inquiries  to  the 
Commander,  Navy  Exchange  Service 
Command,  3280  Virginia  Beach 
Boulevard,  Virginia  Beach,  VA  23452- 
5724. 

Requesters  must  provide  full  name. 
Social  Security  Number,  and  location  of 
the  last  Navy  Lodge  where  they  had 
dealings,  A  list  of  other  offices  the 
requester  may  visit  will  be  provided 
after  initial  contact  is  made  with  the 
office  listed  above.  At  the  time  of  a 
personal  visit,  requesters  must  provide 
proof  of  identity  containing  the 
requester's  signature. 

CONTESTING  RECORD  PROCEDURES: 

The  Department  of  the  Navy  rules  for 
accessing  records  and  contesting 
contents  and  appealing  initial  agency 
determinations  are  published  in 
Secretary  of  the  Navy  Instruction 
5211.5;  32  CFR  part  701;  or  may  be 
obtained  from  the  system  manager. 

RECORD  SOURCE  CATEGORIES: 

The  individual  patron  and  the  charges 
he  or  she  incurred  during  a  visit  at  the 
Navy  Lodge. 

EXEMPTIONS  CLAIMED  FOR  THE  SYSTEM: 

None. 
N04066-5 
SYSTEM  NAME: 

NEXCOM  Direct  Mail  Ust  (58  FR 
10740.  February  22.  1993). 

CHANGES: 


SYSTEM  LOCATION: 

In  line  two  delete  'Naval  Station  New 
York,  Staten  Island,  NY  10305-5097' 
and  replace  with  '3280  Virginia  Beach 
Boulevard,  Virginia  Beach,  VA  23452- 
5724.' 


SYSTEM  MANAGER(S)  AND  ADDRESS: 

Delete  entry  and  replace  with  'Policy 
Official:  Commander,  Navy  Exchange 
Service  Command,  3280  Virginia  Beach 
Boulevard,  Virginia  Beach,  VA  23452- 
5724. 

Record  Holder  Manager:  Deputy 
Commander,  Marketing 
Communications  Division  (MCD).  Navy 
Exchange  Service  Command,  3280 
Virginia  Beach  Boulevard,  Virginia 
Beach.  VA  23452-5724." 

N0T1RCATI0N  PROCEDURE: 

In  line  six  delete  'Naval  Station  New 
York.  Staten  Island,  NY  10305-5097' 
and  replace  with  '3280  Virginia  Beach 
Boulevard,  Virginia  Beach,  VA  23452- 
5724.' 


RECORD  ACCESS  PROCEDURES: 

In  line  four  delete  'Naval  Station  New 
York,  Staten  Island,  NY  10305-5097' 
and  replace  with  '3280  Virginia  Beach 
Boulevard,  Virginia  Beach,  VA  23452- 
5724." 


N04066-5 
SYSTEM  NAME: 

NEXCOM  Direct  Mail  List. 

SYSTEM  LOCATION: 

Navy  Exchange  Service  Command, 
3280  Virginia  Beach  Boulevard,  Virginia 
Beach,  VA  23452-5724. 

CATEGORIES  OF  INDIVIDUALS  COVERED  BY  THE 
SYSTEM: 

All  authorized  customers  of  military 
resale  systems  who  have  requested 
receipt  of  promotional,  informational 
and  marketing  research  materials. 

CATEGORIES  OF  RECORDS  IN  THE  SYSTEM: 

For  each  authorized  customer:  Name, 
address,  rank,  branch  of  service,  status 
(active  or  retired),  Social  Security 
Number,  pay  grade,  age,  sex,  race, 
number,  names,  and  birth  dates  of 
dependents,  date  of  sign  up.  telephone 
number  (if  available),  account  number, 
rotation  date  (if  available),  mailings  sent 
to  customers  and  responses  available. 

AUTHORrrY  FOR  MAINTENANCE  OF  THE  SYSTEM: 

5  U.S.C.  301,  Departmental 
Regulations;  10  U.S.C.  6011;  and  E.O. 
9397. 

PURPOSE(S): 

To  maintain  a  data  base  which  will 
permit  the  Navj'  Exchange  Program  to 
mail  sales  promotional,  mformational 
and  market  research  materials  to  those 
authorized  customers  who  have 
requested  receipt  of  materials.  The  data 
base  will  also  be  used  to  define  target 
markets  among  the  authorized 
customers  who  sign  up  for  the  list  in 
order  to  develop  better  merchandise 
assortments  and  services  to  meet  the 
needs  of  the  customers. 

ROUTINE  USES  OF  RECORDS  MAINTAINEO  IN  THE 
SYSTEM,  INCLUDING  CATEGORIES  OF  USERS  AND 
THE  PURPOSES  OF  SUCH  USES: 

In  addition  to  those  disclosures 
generally  permitted  under  5  U.S.C. 
552a(b)  of  the  Privacy  Act,  these  records 
or  information  contained  therein  may 
specifically  be  disclosed  outside  the 
DoD  as  a  routine  use  pursuant  to  5 
U.S.C.  552a(b)(3)  as  follows: 

The  'Blanket  Routine  Uses'  that 
appear  at  the  beginning  of  the  Navy's 
compilation  of  systems  notices  apply  to 
this  system. 


POLICIES  AND  PRACTICES  FOR  STORINO. 
RETRtEVINQ,  ACCESSING,  RETAIMNQ,  AND 
DISPOSINQ  OF  RECORDS  IN  THE  SYSTEM: 

STORAGE: 

The  records  are  stored  on  computer 
tape  in  a  single  location. 

RETRIEVABtLTTY: 

Name,  Social  Seoirity  Number, 
address  and  account  number. 

SAFEGUARDS: 

Secured  and  supervised  facility; 
access  restricted. 

RETENTION  AND  DISPOSAL: 

The  records  are  retained  as  long  as  the 
customer  wishes  to  receive  the 
materials,  then  the  records  are  destroyed 
by  the  Navy  Resale  and  Services 
Support  Office. 

SYSTEM  MANAQER(S)  AND  ADDRESS: 

Policy  Official:  Commander,  Navy 
Exchange  Service  Command,  3280 
Virginia  Beach  Boulevard,  Virginia 
Beach,  VA  23452-5724. 

Record  Holder  Manager:  Deputy 
Commander,  Marketing 
Communications  Division  (MCD),  Navy 
Exchange  Service  Command,  3280 
Virginia  Beach  Boulevard,  Virginia 
Beach,  VA  23452-5724. 

NOTIRCATION  PROCEDURE: 

Individuals  seeking  to  determine 
whether  this  system  of  records  contains 
information  about  themselves  should 
address  written  inquiries  to  the 
Commander,  Navy  Exchange  Service 
Command,  3280  Virginia  Beach 
Boulevard,  Virginia  Beach,  VA  23452- 
5724. 

RECORD  ACCESS  PROCEDURES: 

Individuals  seeking  access  to  records 
should  address  wTitten  inquiries  to  the 
Commander,  Navy  Exchange  Service 
Command,  3280  Virginia  Beach 
Boulevard,  Virginia  Beach,  VA  23452- 
5724. 

CONTESTING  RECORD  PROCEDURES: 

The  Department  of  the  Navy  rules  for 
accessing  records  and  contesting 
contents  and  appealing  initial  agency 
determinations  are  published  in 
Secretary  of  the  Navy  Instruction 
5211.5;  32  CFR  part  701;  or  may  be 
obtained  from  the  system  manager. 

RECORD  SOURCE  CATEGORIES: 

The  individual  authorized  customer 
and  the  Department  of  Defense/Defense 
Enrollment  Eligibility  Reporting  System. 

EXEMPTIONS  CLAMED  FOR  THE  SYSTEM: 

None. 


N04410-1 


i 


SYSTEM  NAME: 

File  of  Records  of  Acquisition, 
Transfer  and  Dispose!  of  Privately 
Owned  Vehicles  (58  FR  10742,  February 
22,  1993). 

CHANGES: 


SYSTEM  LOCATION: 

In  line  two  after  "United  Kingdom' 
add  'PSC  806,  Box  10'  and  replace  zip 
code  with  '09418-3000.' 

CATEGORIES  OF  INOIVBUALS  COVERED  BY  THE 
SYSTEM: 

In  line  three  delete  'FPO  AE  09516- 
3000'. 


SYSTEM  MANAGER(S)  ANC  ADDRESS: 

Delete  entry  and  -eplace  with  'PoUcy 
Official;  Commanding  Officer,  U.S. 
Naval  Communication  Station,  United 
Kingdom,  PSC  806,  Box  10,  FPO  AE 
09418-3000.  ' 

Record  Holder:  Chief  Master  at  Arms 
Office,  U.S.  Naval  Communication 
Station,  United  Kingdom,  PSC  806,  Box 
10,  FPO  AE  09418-3000.' 

NOTVKATION  PROCEDURE: 

In  line  seven  delete  'FPO  AE  09516- 
3000'  and  replace  with  TSC  806,  Box 
10,  FPO  AE  09418-3000.' 

RECORD  ACCESS  PROCEDURES: 

In  line  six  delete  'FPO  AE  09516- 
3000'  and  replace  with  'PSC  806,  Box 
10,  FPO  AE  09418-3000.' 


N04410-1  I 

SYSTEM  NAME: 

File  of  Records  of  Acquisition, 
Transfer  and  Disposal  of  Privately 
Owned  Vehicles. 

SYSTEM  LOCATION: 

U.S.  Naval  Conmiimication  Station, 
United  Kingdom,  PSC  806,  Box  10,  FPO 
AE  09418-3000. 

categories  of  individuals  covered  by  the 
system: 

United  States  Naval  personnel 
stationed  at  U.S.  Naval  Communication 
Station,  United  Kingdom,  who  own  a 
concession  vehicle  in  the  United 
Kingdom. 

CATEGORIES  OF  RECORDS  IN  THE  SYSTEM: 

Request  for  delivery  of  a  motor 
vehicle  without  payment  of  duty,  value 
added  tax  and  car  tax. 

AUTHORITY  FOR  MAINTENANCE  OF  THE  SYSTEM: 

5  U.S.C.  301,  Departmental 
Regulations  and  E.O.  9397. 


PURPOSE(S): 

To  maintain  information  on  type  of 
car,  engine  number,  license  number, 
year,  make  of  car,  base  assigned, 
organization,  Social  Security  Number, 
and  pay  grade. 

ROUTINE  USES  OF  RECORDS  MAINTAINEO  IN  THE 
SYSTEM,  INCLUDING  CATEGORIES  OF  USERS  AND 
THE  PURPOSES  OF  SUCH  USES: 

In  addition  to  those  disclosures 
generally  permitted  under  5  U.S.C. 
552a(b)  of  the  Privacy  Act,  these  records 
or  information  contained  therein  may 
specifically  be  disclosed  outside  the 
DoD  as  a  routine  use  pursuant  to  5 
U.S.C.  552a(b)(3)  as  follows: 

The  'Blanket  Routine  Uses'  that 
appear  at  the  beginning  of  the  Navy's 
compilation  of  systems  of  records 
notices  apply  to  this  system. 

POUCIES  AND  PRACTICES  FOR  STORING, 
RETRIEV1NQ,  ACCESSING,  RFTAININQ,  AND 
DISPOSING  OF  RECORDS  IN  THE  SYSTEM: 

STORAGE: 

File  folders. 

RETRlEVABILn^: 

Name.     K 

SAFEGUARDS: 

Locked  in  CMAA  Office  with  a  24 
hour  seoirity  watch. 

RETENnON  AND  DISPOSAL: 

Records  are  maintained  as  long  as  a 
person  owns  a  concession  vehicle  in  the 
United  Kingdom.  Records  are  burned  as 
soon  as  vehicle  is  either  shipped  out  of 
the  U.K.  or  destroyed. 

SYSTEM  MANAGER(S)  AND  ADDRESS: 

PoUcy  Official:  Commanding  Officer, 
U.S.  Naval  Commimication  Station, 
United  Kingdom,  PSC  806,  Box  10,  FPO 
AE  09418-3000. 

Record  Holder:  Chief  Master  at  Arms 
Office,  U.S.  Naval  Communication 
Station,  United  Kingdom,  PSC  806,  Box 
10,  FPO  AE  09418-3000. 

NOTIFICATION  PROCEDURE: 

Individuals  seeking  to  determine 
whether  information  about  themselves 
is  contained  in  this  system  should 
address  vmtten  inquiries  to  the 
Commanding  Officer,  U.S.  Naval 
Communication  Station,  United 
Kingdom,  PSC  806,  Box  10,  FPO  AE 
09418-3000. 

The  request  should  contain  name. 
Social  Security  Number,  and  address  of 
the  individual  concerned  and  should  be 
signed.  Personal  visits  may  be  made  to 
that  office,  but  individuals  must  have 
vaUd  military  ID  or,  if  no  longer  in  the 
military,  have  other  vahd  identification 
such  a  driver's  license. 
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RECOflO  ACCESS  PfKX:EDURES: 

Individuals  seeking  access  to 
information  about  themselves  contained 
in  this  system  should  address  written 
inquiries  to  the  Commanding  Officer, 
U.S.  Naval  Commimication  Station, 
United  Kingdom.  PSC  806,  Box  10.  FPO 
AE  09418-3000. 

COMTESTINQ  RECORD  PROCEDURES: 

The  Navy's  rules  for  accessing  records 
and  contesting  contents  and  appealing 
initial  agency  determinations  are 
published  in  Secretary  of  the  Navy 
Instruction  5211.5;  32  CFR  part  701;  or 
may  be  obtained  from  the  system 
manager. 

RECORD  SOURCE  CATEGORIES: 

Applicable  U.S.  Serviceman. 

EXEMFnONS  CUUMED  FOR  THE  SYSTEM: 

None. 
N05800-1 
SYSTEM  NAME: 

Legal  Office  Litigation/ 
Correspondence  Files  (58  FR  10769, 
February  22.  1993). 

CHANGES: 


SYSTEM  MANACER(S)  AND  ADDRESS: 

Delete  entry  and  replace  with 
'Associate  General  Counsel  (Litigation), 
Office  of  the  General  Counsel  of  the 
Navy,  2221  Jefferson  Davis  Highway, 
Suite  1000,  Arhngton.  VA  22244-5103.' 

NOTIFICATION  PROCEDURE: 

In  Une  seven  delete  'Department  of 
the  Navy,  Washington.  DC  20360-5110.' 
and  replace  with  'Office  of  the  General 
Counsel  of  the  Navy,  2221  Jefferson 
Davis  Highway.  Suite  1000.  Arlington, 
VA  22244-5103." 

RECORD  ACCESS  PROCEDURES: 

In  line  seven  delete  'Department  of 
the  Navy,  Washmgton,  DC  20360-5110.' 
and  replace  with  'Office  of  the  General 
Counsel  of  the  Navy,  2221  Jefferson 
Davis  Highway,  Suite  1000,  ArUngton, 
VA  22244-5103.' 


N0S800-1 

SYSTEM  NAME: 

Legal  Office  Litigation/ 
Correspondence  Files. 

SYSTEM  LOCATKMt: 

Organizational  elements  of  the 
Department  of  the  Navy.  Official 
mailing  addresses  are  published  as  an 
appendix  to  the  Navy's  compilation  of 
systems  of  records  notices. 


CATEGORIES  OF  INDIVIDUALS  COVERED  BY  THE 
SYSTEM: 

Individuals  involved  in  litigation 
which  requires  Navy  action. 

CATEOORES  OF  RECORDS  IN  THE  SYSTEM: 

Statements;  affidavits/declarations; 
investigatory  and  administrative  reports, 
including  background  investigations  to 
determine  suitability  for  service; 
personnel,  financial,  medical  and 
business  records;  promotion/evaluation 
information;  test  or  evaluation 
materials;  hotline  complaints  and 
responses  thereto;  discovery  and 
discovery  responses;  motions;  orders; 
rulings;  letters;  messages;  forms;  reports; 
surveys;  audits;  summons;  English 
translations  of  foreign  documents; 
photographs;  legal  opinions;  subpoenas; 
pleadings;  memos;  related 
correspondence;  briefs;  petitions;  court 
records  involving  litigation;  and,  related 
matters. 

AUTHOWTY  FOR  MAIKTENANCE  OF  THE  SYSTEM: 

5  U.S.C.  301,  Department  Regulations. 
PURPOSE<S): 

To  prepare  correspondence  and 
materials  for  litigation. 

ROUTINE  USES  Of  RECORDS  MAINTAINED  IN  THE 
SYSTEM,  INCLUDING  CATEGORIES  OF  USERS  AND 
THE  PURPOSES  OF  SUCH  USES: 

In  addition  to  those  disclosures 
generally  permitted  imder  5  U.S.C. 
552a(b)  of  the  Privacy  Act,  these  records 
or  information  contained  therein  may 
specifically  be  disclosed  outside  the 
DoD  as  a  routine  use  pursuant  to  5 
U.S.C.  552a(b)(3)  as  follows: 

The  'Blanket  Routine  Uses'  that 
appear  at  the  beginning  of  the  Navy's 
compilation  of  systems  of  records 
notices  apply  to  this  system. 

POLICIES  AND  PRACTICES  FOR  STORINQ, 
RETRIEVING,  ACCESSING,  RETAIMNO,  AND 
DISPOSING  Of  RECORDS  IN  THE  SYSTEM: 

STORAGE: 

File  cabinets  and  computerized 
docket  system. 

RETRIEVABILITY: 

Name  of  individual  and  the  year 
litigation  commenced. 

SAFEGUARDS: 

Manual  records  are  maintained  in  file 
cabinets  under  the  control  of  authorized 
personnel  during  working  hours.  The 
office  space  in  which  the  file  cabinets 
are  located  is  locked  outside  of  official 
working  hours.  Computer  terminals  are 
located  in  supervised  areas.  Access  is 
controlled  by  password  or  other  user 
code  system. 


RETENTION  AND  DISPOSAL: 

After  closiire,  records  are  sent  to 
Federal  Records  Center  where  they  are 
retained  permanently. 

SYSTEM  MANAGER(S)  AND  ADDRESS: 

Associate  General  Coimsel 
(Litigation),  Office  of  the  General 
Counsel  of  the  Navy,  2221  Jefferson 
Davis  Highway,  Suite  1000.  Arlington, 
VA  22244-5103. 

NOTIFICATION  PROCEDURE: 

Individuals  seeking  to  determine . 
whether  information  about  themselves 
is  contained  in  this  system  should 
address  written  inquiries  to  the  naval 
activity  involved  in  the  litigation  or  to 
the  Office  of  the  General  Counsel  of  the 
Navy,  2221  Jefferson  Davis  Highway, 
Suite  1000,  Arlington,  VA  22244-5103. 

Written  requests  should  include  name 
and  date  litigation  was  filed. 

RECORD  ACCESS  PROCEDURES: 

Individuals  seeking  access  to 
information  about  themselves  contained 
in  this  system  of  records  should  address 
written  inquiries  to  the  naval  activity 
involved  in  the  litigation  or  to  the  Office 
of  the  General  Counsel  of  the  Navy, 
2221  Jefferson  Davis  Highway,  Suite 
1000,  Arlington,  VA  22244-5103. 

Written  requests  should  include  full 
name  and  year  litigation  commenced. 

CONTESTING  RECORD  PROCEDURES: 

The  Navy's  rules  for  accessing  records 
and  contesting  contents  and  appealing 
initial  agency  determinations  are 
pubhshed  in  Secretary  of  the  Navy 
Instiruction  5211.5;  32  CFR  part  701;  or 
may  be  obtained  from  the  system 
manager. 

RECORD  SOURCE  CATEGORIES: 

Court  records,  records  from  the 
individual,  personal  interviews  and 
statements,  departmental  records  such 
as  personnel  files,  medical  records, 
State  and  Federal  records,  police  reports 
and  complaints,  general 
correspondence. 

EXEMPTIONS  CLAIMED  FOR  THE  SYSTEM: 

Parts  of  this  system  may  be  exempt 
under  5  U.S.C.  552a(k)(l),  (k)(2),  (k)(5). 
(k)(6),  and  (k)(7)  as  applicable. 

An  exemption  rule  for  this  system  has 
been  promulgated  in  accordance  with 
requirements  of  5  U.S.C.  553(b)(1),  (2), 
and  3,  (c)  and  (e)  and  published  in  32 
CFR  part  701,  subpart  G,  For  additional 
information  contact  the  system  manager. 

N0S819-3 

SYSTEM  NAME: 

Naval  Qemency  and  Parole  Board 
Files  (58  FR  10781.  February  22. 1993). 
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CHANGES: 


SYSTEM  LOCA-nON: 

In  line  two  after  the  word  'Ballston' 
insert  'Centre'. 


CATEGORIES  Of  RECORDS  IN  THE  SYSTEM: 

In  line  two  after  the  word  'clemency' 
add  'and/'. 


RETRIEVABtUTY: 

Delete  entry  and  replace  with  'Name.' 

SYSTEM  MANAGER(S)  AND  ADDRESS: 

In  line  two  after  'Navy'  insert  the 
words  'Ballston  Centre  Tower  2'  and  at 
end  of  entry  add  '-1989.' 

NOTIFICATION  PROCEDURE: 

In  line  four  delete  the  words  'Naval 
Discharge  Review  Board,  Room  905,  801 
North  Randolph  Street,  Arlington,  VA 
22203'  and  replace  with  'Director,  Naval 
Council  of  Personnel  Boards,  Ballston 
Centre  Tower  2,  801  North  Randolph 
Street,  Arlington,  VA  22203-1989.' 

RECORD  ACCESS  PROCEDURES: 

In  line  four  delete  the  words  'Naval 
Discharge  Review  Board,  Room  905,  801 
North  Randolph  Street,  Arlington,  VA 
22203'  and  replace  with  'Director,  Naval 
Council  of  Personnel  Boards,  Ballston 
Centre  Tower  2,  801  North  Randolph 
Street,  ArUngton,  VA  22203-1989." 


N05819-3 
SYSTEM  NAME: 

Naval  Clemency  and  Parole  Board 
Files. 

SYSTEM  LOCATION: 

Naval  Clemency  and  Parole  Board, 
Ballston  Centre  Tower  2,  801  North 
Randolph  Street,  Arlington,  VA  22203- 
1989. 

CATEGORIES  OF  INDIVIDUALS  COVERED  BY  THE 
SYSTEM: 

Members  or  former  members  of  the 
Navy  or  Marine  Corps  whose  cases  have 
been  or  are  being  considered  by  the 
Naval  Clemency  and  Parole  Board. 

CATEGORIES  OF  RECORDS  IN  THE  SYSTEM: 

The  file  contains  individual 
applications  for  clemency  and/or  parole, 
reports  and  recommendations  thereon 
indicating  progress  in  confinement  or 
while  awaiting  completion  of  appellate 
review  if  not  confined,  or  on  parole; 
correspondence  between  the  individual 
or  his  counsel  and  the  Naval  Clemency 
and  Parole  Board  or  other  Navy  offices; 


other  correspondence  concerning  the 
case;  the  court-martial  order  and  staff 
Judge  Advocate's  review;  and  a 
summanzed  record  of  the  proceedings 
of  the  Board. 

AUTHORfTY  FOR  MAINTENANCE  OF  THE  SYSTEM: 

10  U.S.C.  874(a),  952-954  and  E.O. 
9397. 

PURPOSE(S): 

The  file  is  used  in  conjunction  with 
periodic  review  of  the  member's  or 
former  member's  case  to  determine 
whether  or  not  clemency  or  parole  is 
warranted.  The  file  is  referred  to  in 
answering  inquiries  from  the  member  or 
former  member  or  their  counsel.  The  file 
is  referred  to  by  the  Naval  Discharge 
Review  Board  and  the  Board  for 
Correction  of  Naval  Records  in 
conjunction  with  their  subsequent 
review  of  applications  from  members  or 
former  members.  The  file  is  also  used  by 
counsel  in  coimection  with 
representation  of  members  or  former 
members  before  the  Naval  Clemency 
and  Parole  Board. 

ROUTINE  USES  OF  RECORDS  MAINTAINED  IN  THE 
SYSTEM,  INCLUDINO  CATEGORIES  OF  USERS  AND 
T>C  PURPOSES  Of  SUCH  USES: 

In  addition  to*  those  disclosures 
generally  permitted  under  5  U.S.C. 
552a(b)  of  the  Privacy  Act,  these  records, 
or  information  contained  therein  may 
specifically  be  disclosed  outside  the 
DoD  as  a  routine  use  pursuant  to  5 
U.S.C.  552a(b)[3)  as  follows: 

The  'Blanket  Routine  Uses'  that 
appear  at  the  beginning  of  the  Navy's 
compilation  of  systems  of  records 
notices  apply  to  this  system. 

POUaES  AND  PRACTICES  FOP  STORING, 
RETRIEVING,  ACCESSING,  RETAINING,  AND 
DISPOSING  OF  RECORDS  IN  THE  SYSTEM: 

STORAGE: 

Paper  records  in  file  folders. 

RETRtEVABiLTTY: 

Name. 

SAFEGUARDS:  It 

Files  are  kept  within  the  Naval 
Clemency  and  Parole  Board 
administration  office.  Access  office. 
Access  during  business  hours  is 
controlled  by  Board  personnel.  The 
office  is  locked  at  the  close  of  business; 
the  building  in  which  the  office  is 
located  employs  security  guards. 

RETENTION  AND  DISPOSAL: 

Files  are  permanent.  They  are 
retained  in  the  Naval  Clemency  and 
Parole  Board's  administrative  office 
until  all  portions  of  the  sentence  have 
been  completed  and  the  discharge  has 
been  executed.  After  that  the  folders  are 


sent  to  Washington  National  Records 
Center,  4205  Suitland  Road.  Suitland. 
MD  20409. 

SYSTEM  MANAGER(S)  AND  ADDRESS: 

Director,  Naval  Council  of  Personnel 
Boards,  Department  of  the  Navy. 
Ballston  Centre  Tower  2,  801  North 
Randolph  Street,  Arlington,  VA  22203- 
1989. 

NOTIFICATION  PROCEDURE: 

Individuals  seeking  to  determine 
whether  information  about  themselves 
is  contained  in  this  system  should 
address  written  inquiries  to  the  Director. 
Naval  Council  of  Personnel  Boards, 
Ballston  Centre  Tower  2,  801  North 
Randolph  Street,  ArUngton,  VA  22203- 
1989. 

RECORD  ACCESS  PROCEDURES: 

Individuals  seeking  access  to 
information  about  themselves  contained 
in  this  system  should  address  written 
inquiries  to  the  Director,  Naval  Council 
of  Personnel  Boards,  Ballston  Centre 
Tower  2,  801  North  Randolph  Street, 
Arlington,  VA  22203-1989. 

CONTESTING  RECORD  PROCEDURES: 

The  Navy's  rules  for  accessing  records 
and  contesting  contents  and  appealing 
initial  agency  determinations  are 
pubUshed  in  Secretary  of  the  Navy 
Instruction  5211.5;  32  CFRpart  701;  or 
may  be  obtained  from  the  system 
manager. 

RECORD  SOURCE  CATEGORIES: 

Information  contained  in  the  file  is 
obtained  from  the  member  or  former 
member  or  from  those  acting  in  their 
behalf,  from  confinement  facilities,  from 
military  commands  and  offices,  from 
personnel  service  records  and  medical 
records,  and  from  civilian  law 
enforcement  agencies  or  individuals. 

EXEMPTIONS  CLAIMED  FOR  THE  SYSTEM: 

Portions  of  this  system  may  be  exempt 
under  5  U.S.C.  552a  (j)(2),  as  applicable. 

An  exemption  rule  for  this  system  has 
been  promulgated  in  accordance  with 
requirements  of  5  U.S.C.  553(b)(1),  (2), 
and  3,  (c)  and  (e)  and  pubUshed  in  32 
CFR  part  701,  subpart  G.  For  additional 
information  contact  the  system  manager. 

N06320-2 

SYSTEM  NAME: 

Family  Advocacy  Program  System  (58 
FR  10795,  February  22.  1993) 

CHANGES: 


SYSTEM  LOCATION: 

In  line  two  delete  'Navy  Department' 
and  replace  witii  '2300  E  Street,  N\V.'. 
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STOfUQE: 

In  line  two  delete  'punched  cards'. 

RETENTK>N  AND  DISPOSAL: 

Delete  entry  and  replace  with  'Family 
Advocacy  case  records  are  maintained 
in  terminal  digit,  color  code  folders  at 
the  activity  four  years  after  the  last  entry 
in  the  file.  If  there  is  no  subsequent 
activity  four  years  after  closure,  the 
records  are  transferred  to  the  National 
Personnel  Records  Center.  9800  Page 
Boulevard,  St.  Louis,  MO  63132-5100, 
where  they  are  retained  for  50  years  and 
then  destroyed.  Central  Registry  records 
are  retained  at  the  Medical  Information 
Medical  System  where  they  are  cut 
annually  and  copies  are  maintained  for 
three  years  and  then  destroyed.' 

SVSTEM  UANAQER<S)  AND  ADDRESS: 

In  line  two  delete  'Navy  Department' 
and  replace  with  '2300  E  Street.  NW.'. 

NOTIFICATION  PnOCEOURE: 

In  line  eight  delete  'Navy  IDepartment' 
and  replace  with  '2300  E  Street,  NW,' 
and  in  paragraph  two, delete  '23rd  and 
"E"  Streets'  and  replace  with  '2300  E 
Street,'. 

RECOflO  ACCESS  PROCEDUnCS: 

In  line  eight  delete  'Navy  Department' 
and  replace  witn  '2300  E  Street.  NW,'. 

•        •        •        •        • 

N0632O-2 
SYSTEM  NAME: 

Family  Advocacy  Program  System. 

SYSTEM  LOCATKM: 

Central  Registry:  Chief,  Bureau  of 
Medicine  and  Surgery.  2300  E  Street, 
NW,  Washington.  DC  20372-5120. 

CATEGORIES  OF  INOtVIOUALS  COVERED  BY  THE 

SYSTEM: 

All  beneficiaries  entitled  to  care  at 
Navy  medical  and  dental  facilities 
whose  abuse  or  neglect  is  brought  to  the 
attention  of  appropriate  authorities,  and 
all  persons  reported  for  abusing  or 
neglecting  such  beneficiaries. 

CATEQOniES  OF  RECORDS  m  THE  SYSTEM: 

Medical  records,  investigative  reports, 
correspondence,  family  advocacy, 
committee  reports,  follow-up  and 
evaluative  reports,  and  any  other 
supportive  data  assembled  relevant  to 
suspected,  at  risk,  and  confirmed  cases 
of  family  members  abuse  or  neglect. 

AUTHOfHTY  FOR  MAINTENANCE  OF  THE  SYSTEM: 

5  U.S.C.  301.  Departmental 
Regulations;  10  U.S.C.  5132;  44  U.S.C. 
3101;  and  E.O.  9397. 


PURPOSE(S): 

This  system  is  used  by  officials  and 
employees  of  the  Department  of  the 
Navy  and  the  Department  of  Defense  in 
the  performance  of  their  official  duties 
relative  to  the  health  and  medical 
treatment  of  Department  of  Defense 
beneficiaries  in  naval  medical  and 
dental  facihties. 

This  system  is  used  by  officials  and 
employees  of  the  Department  of  the 
Navy  to  collect  information  pertaining 
to  the  identification,  evaluation, 
intervention,  treatment,  prevention  and 
follow-up  of  victims  and  perpetrators  of 
abuse  or  neglect. 

ROUTINE  USES  OF  RECORDS  MAINTAINED  IN  THE 
SYSTEM,  INCCUDma  CATEGORIES  OF  USERS  AND 
THE  PURPOSES  OF  SUCH  USES: 

In  addition  to  those  disclosures 
generally  permitted  imder  5  U.S.C. 
552a(b)  of  the  Privacy  Act.  these  records 
or  information  contained  therein  may 
specifically  be  disclosed  outside  the 
DoD  as  a  routine  use  pursuant  to  5 
U.S.C.  552a(b)(3)  as  follows: 

To  the  Executive  Branch  of 
government  in  the  performance  of  their 
official  duties  relating  to  the 
coordination  of  family  advocacy 
programs,  medical  care,  and  research 
concerning  family  member  abuse  or 
neglect. 

"To  federal,  state  or  local  government 
agencies  when  it  is  deemed 
appropriated  to  utilize  civilian 
resources  in  the  counseling  and 
treatment  of  individuals  or  families 
involved  in  abuse  or  neglect  or  when  it 
is  deemed  appropriate  or  necessary  to 
refer  a  case  to  civilian  authorities  for 
civil  or  criminal  law  enforcement. 

To  authorized  officials  and  employees 
of  the  National  Academy  of  Sciences, 
and  private  and  public  organizations 
and  individuals  for  authorized  health 
research  in  the  interest  of  the  federal 
government  and  the  public.  When  not 
considered  mandatory,  patient 
identification  data  shall  be  eliminated 
from  records  used  for  research  studies. 

To  officials  and  employees  of  federal, 
state,  and  local  governments  and 
agencies  when  required  by  law  and/or 
regulation  in  furtherance  of  local 
communicable  disease  control,  family 
abuse  prevention  programs,  preventive 
medicine  and  safety  programs,  and 
other  public  health  and  welfare 
programs. 

To  officials  and  employees  of  local 
and  state  governments  and  agencies  in 
the  performance  of  their  official  duties 
relating  to  profiessional  certification, 
Ucensing,  and  accreditation  of  health 
care  providers. 

To  law  enforcement  officials  to 
protect  the  life  and  welfare  of  third 


parties.  This  release  will  be  limited  to 
necessary  information.  Consultation 
with  the  hospital  or  regional  judge 
advocate  is  advised. 

When  required  by  federal  statute,  by 
executive  order,  or  by  treaty; 
information  will  be  disclosed  to  the 
individual,  organization,  or  government 
agency,  as  necessary. 

The  'Blanket  Routine  Uses'  that 
appear  at  the  beginning  of  the  Navy's 
compilation  of  systems  notices  also 
apply  to  this  system. 

Note:  Records  of  identify,  diagnosis, 
prognosis  or  treatment  of  any  client/ patient, 
maintained  in  connection  with  the 
performance  of  any  alcohol  or  drug  abuse 
prevention  and  treatment  function 
conducted,  requested,  or  directly  or 
indirectly  assisted  by  any  department  or 
agency  of  the  United  Sates,  shall,  except  as 
provided  herein,  be  confidential  and  be 
disclosed  only  for  the  purposes  and  under 
the  circumstances  expressly  authorized  in  42 
U.S.C.  290dd-3  and  290ee-3.  These  statutes 
take  precedence  over  the  Privacy  Act  of  1974 
in  regard  to  accessibility  of  such  records 
except  to  the  individual  to  whom  the  record 
pertains.  The  'Blanket  Routine  Uses'  do  not 
apply  to  these  types  of  records. 

POLICIES  AND  PRACTICES  FOR  STORING, 

RETRIEVING,  ACCESSING,  RETAINING,  AND 
DISPOSING  OF  RECORDS  IN  THE  SYSTEM: 

STORAGE: 

Records  may  be  stored  in  file  folders, 
microfilm,  magnetic  tape,  machine  lists, 
discs,  and  other  computerized  or 
machine  readable  media. 

RETRIEVABHJTY: 

Records  are  retrieved  through  indices 
and  cross  indices  of  all  individuals  and 
relevant  incident  data.  Types  of  indices 
used  include,  but  are  not  limited  to: 
Names.  Social  Security  Numbers,  and 
types  of  incidents. 

SAFEGUARDS: 

Records  are  maintained  in  various 
kinds  of  filing  equipment  in  specified 
monitored  or  controlled  access  rooms  or 
areas.  Public  access  is  not  permitted. 
Records  are  accessible  only  to 
authorized  personnel  who  are  properly 
screened  and  trained,  and  on  a  need-to- 
know  basis,  only. 

Computer  terminals  are  located  in 
supervised  areas,  with  access  controlled 
by  password  or  other  user  code  system. 

RETENTION  AND  DISPOSAL: 

Family  Advocacy  case  records  are 
maintained  in  terminal  digit,  color  code 
folders  at  the  activity  four  years  after  the 
last  entry  in  the  file.  If  there  is  no 
subsequent  activity  four  years  after 
closure,  the  records  are  transferred  to 
the  National  Persoimel  Records  Center. 
9600  Page  Boulevard,  St.  Louis,  MO 
63132-5100,  where  they  are  retained  for 
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50  years  and  then  destroyed.  Central 
Registry  records  are  retained  at  the 
Medical  Information  Medical  System 
where  they  are  cut  annually  and  copies 
are  maintained  for  three  yean  and  men 
destroyed. 

SYSTEM  MANAGER(S)  AND  ADDRESS: 

Chief,  Bureau  of  Medicine  and 
Surgery.  2300  E  Street,  NW. 
Washington.  DC  20372-5120,  and 
commanding  officers  of  medical 
treatment  facihties.  Official  maihng 
addresses  are  pubUshed  as  an  appisndix 
to  the  Navy's  compilation  of  systems  of 
records  notices. 

NOnFtCA-nON  PftOCEOURE: 

Individuals  seeking  to  determine 
whether  this  system  of  records  contains 
information  about  themselves  should 
address  written  inquiries  to  the 
commanding  officer  of  the  medical 
treatment  facility  for  which  they 
received  treatment  or  to  the  Chief, 
Bureau  of  Medicine  and  Surgery,  2300 
E  Street,  NW,  Washington,  DC  20372- 
5120.  Official  mailing  addresses  are 
published  as  an  appendix  to  the  Navy's 
compilation  of  systems  of  records.  The 
request  should  contain  the  full  name  of 
the  individual  and  Social  Security 
Number  of  the  military  or  civilian 
sponsor  or  guardian,  date  and  place  of 
treatment,  and  alleged  reporting  of 
incident. 

The  requester  may  visit  the  office  of 
the  Chief,  Bureau  of  Medicine  and 
Surgery,  2300  E  Street.  NW, 
Washington,  DC  29372-5120,  and  the 
commanding  officers  of  the  individual 
medical  treatment  facilities  to  obtain 
information  on  whether  or  not  the 
system  contains  records  pertaining  to 
him  or  her.  Official  mailing  addresses 
are  published  as  an  appendix  to  the 
Navy's  compilation  of  systems  of 
records  notices.  Armed  Forces  LD.  card 
or  other  type  of  identification  bearing 
the  picture  and  signature  of  the 
requester  will  be  considered  adequate 
proof  of  identity. 

RECORD  ACCESS  PROCEDURES: 

Individuals  seeking  access  to  records 
about  themselves  contained  in  this 
system  of  records  should  address 
written  inquiries  to  the  commanding 
officer  of  the  medical  treatment  facility 
for  which  they  received  treatment  or  to 
the  Chief,  Bureau  of  Medicine  and 
Surgery.  2300  E  Street,  NW. 
Washington,  DC  20372-5120.  Official 
maiUng  addresses  are  published  as  an 
appendix  to  the  Navy's  compilation  of 
systems  of  records. 

CONTESTING  RECORD  PROCEDURES: 

The  Department  of  the  Navy  rules  for 
accessing  records  and  contesting 


contents  and  appealing  initial  agency 
determinations  ere  pubhshed  in 
Secretary  of  the  Navy  Instruction 
5211.5;  32  CFR  part  701;  or  may  be 
obtained  from  the  system  manager. 

RECORD  SOURCE  CATEOORCS: 

Medical  and  dental  records  and 
reports  and  information  from  other 
sources  including  educational 
institutions,  medical  institutions,  law 
enforcement  agencies,  pi^lic  and 
private  health  and  welrare  agencies,  and 
witnesses. 

EXEMPTIONS  CLAIMEO  FOR  THE  SYSTEM: 

Part  of  this  system  may  be  exempt 
under  5  U.S.C.  552a(kK2)  and  (k)(5),  as 
applicable. 

An  exemption  rule  for  this  system  has 
been  promulgated  in  accordance  with 
requirements  of  5  U.S.C.  553(b)(1),  (2), 
and  3,  (c)  and  (e)  and  pubUshed  in  32 
CFR  part  701,  subpart  G.  For  additional 
information  contact  the  system  manager. 


I 


N1 2930-1 
SYSTEM  NAME: 

Human  Resources  Group  Personnel 
Records  (58  FR  10823,  February  22. 
1993) 

CHANQE8: 


SYSTEM  LOCATION: 

Delete  entry  and  replace  with  'Navy 
Exchange  Service  Command,  3280 
Virginia  Beach  Boulevard,  Vii-ginia 
Beach.  VA  23452-5724  and  at  all  Navy 
Exchanges. 

Mailing  addresses  for  Navy  Exchanges 
are  available  from  the  Commander, 
Navy  Exchange  Service  Command,  3280 
Virginia  Beach  Boulevard,  Virginia 
Beach,  VA  23452-5724.' 


SYSTEM  MANAQER<S)  AND  ADDRESS: 

Delete  entry  and  replace  with  'Policy 
Official;  Commander,  Navy  Exchange 
Service  Command,  3280  Virginia  Beach 
Boulevard,  Virginia  Beach,  VA  23452- 
5724. 

Master  Record  Holder:  Manager, 
Staffing  and  Cereer  Management  HRG- 
3,  Navy  Exchange  Service  Command, 
3280  Virginia  Beadi  Boulevard,  Virginia 
Beach,  VA  23452-5724. 

Local  Record  Holder:  Manager  at  the 
local  Navy  Exchange.  Maihng  addresses 
are  available  from  the  Commander, 
Navy  Exchange  Service  Command.  3280 
Virginia  Beach  Boulevard,  Virginia 
Beach,  VA  23452-5724.' 

NOnnCATION  PROCEDURE: 

In  line  six  delete  'Naval  Station  New 
York.  Staten  Island.  NY  10305-5097' 


and  replace  with  '3280  Virginia  Beach 
Boulevard,  Virginia  Beach.  VA  23452- 
5724/. 

RECORD  ACCESS  PROCEDURES: 

In  line  six  delete  'Naval  Station  New 
York,  Staten  Island.  NY  10305-5097' 
and  replace  with  '3280  Virginia  Beach 
Boulevard,  Virginia  Beach,  VA  23452- 
5724.'. 


N12930-1 
SYSTEM  NAME: 

Human  Resources  Group  Personnel 
Records. 

SYSTEM  LOCATION: 

Navy  Exchange  Service  Command. 
3280  Virginia  Beach  Boulevard.  Virginia 
Beach,  VA  23452-5724  and  at  aU  Navy 
Exchanges. 

Mailing  addresses  for  Navy  Exchanges 
are  available  from  the  Commander. 
Navy  Exchange  Service  Command.  3280 
Virginia  Beach  Boulevard.  Virginia 
Beach,  VA  23452-5724. 

CATEOORCS  OF  MDIVRNJALS  COVERED  BY  THE 
SYSTEM: 

CiviUan  employees,  former  civihan 
employees,  and  apphcants  for 
employment  with  the  Navy  Exchange 
Service  Command  and  Navy  Exchanges 
located  worldwide.  Employees  who  are 
paid  from  nonappropriated  funds  are 
regular  full  time,  regular  part-time, 
temporary  full  time,  temporary  part- 
time  and  intermittent. 

CATEGORIES  OF  RECORDS  m  THE  SYSTEM: 

Personnel  jackets,  including  but  not 
hmited  to  Personnel  Information 
Questionnaire,  Personnel  Action; 
Certification  of  Medical  Examination 
Indoctrination  Checklist;  Election  forms 
for  all  life,  health,  and  retirement 
programs,  applicant  participation  data 
for  each  program;  notice  of  excessive 
absence  and  tardiness  and  warnings; 
disciplinary  actions;  certified  record  of 
court  attendance;  certified  copy  of 
completed  military  orders  for  any 
annual  duty  tours  with  recognized 
reserve  oi^ganizations;  employee  job 
description;  tuition  assistance  records; 
examination  papers  and  tests,  if  any; 
evidence  of  date  of  birth,  where 
required;  official  letters  of 
conomendation;  cash  register  overage/ 
shortage  recOTds;  report  of  hearings  and 
recommendations  relative  to  employee's 
grievances;  official  vrork  performance 
rating;  designation  beneficiary  for 
unpaid  ccunpensntion;  reference  check 
records;  applicant  files;  employee 
profiles;  personnel  security  information 
(including  copies  of  National  Agency 
Check  (NAC)  and  Naval  Criminal 
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Investigative  Service  (NQS)  reports); 
Certificate  of  Standards  of  Conduct  and 
Fraud,  Waste  and  Abuse  training;  travel 
requests,  travel  allowance  and  claims 
record;  tremsportation  agreements; 
employee  affidavits;  privilege  card 
application,  work  assignments,  work 
performance  capability,  counseling 
records,  work-related  records,  training 
records  including  courses,  type  and 
completion  dates;  and  related  data. 

Labor  and  Employee  Relations 
Records  include  notices  of  excessive 
absence,  tardiness  and  warnings; 
disciplinary  actions;  unsatisfactory 
work  performance  evaluations; 
grievances,  appeals,  complaint  and 
appeal  records;  reports  of  potential 
grievances  and  appeals;  congressional 
correspondence;  investigative  reports 
and  summaries  of  personnel 
administrative  actions. 

Employee  Benefits  Records  include 
data  relating  to  Quality  Salary  Increase, 
Superior  Accomplishment  Recognition 
Awards,  beneficial  suggestions  and 
similar  awards;  and  personnel  listings  of 
the  aforementioned  services.  Election 
forms  for  all  Ufe,  health,  and  retirement 
programs  and  claims  made  for  those 
programs. 

AUTHORfTY  FOR  MAINTENANCE  OF  THE  SYSTEM: 

5  U.S.C.  301,  Departmental 
Regulations;  29  U.S.C.  201;  29  U.S.C. 
633a;  29  U.S.C.  791  and  794a;  Pub.  L. 
93-259,  Equal  EraplojTnent  Act  of  1972; 
and  E.G.  9397. 

PURPOSE(S): 

To  provide  a  basis  by  which  an 
employee  or  an  applicant  may  be 
determined  to  be  suitable  for 
employment,  transfer,  promotion  or 
retention  in  employment;  for 
verification  of  employment;  to  provide  a 
record  of  travel  performed  and 
verification  that  the  employees  received 
proper  remuneration  for  the  travel 
performed;  to  ensure  employees 
received  timely  consideration  in  the 
processing  of  work/ appraisals  and 
salary  increases;  for  recognition  of 
accompUshments  and  contributions  by 
employees,  and  in  the  processing, 
administration,  and  adjudication  of 
discipline,  grievances,  complaints, 
appeals,  litigation,  and  program 
evaluation. 

ROUTINE  USES  OF  RECORDS  MAINTAINED  IN  THE 
SYSTEM,  INCLUDING  CATEGORIES  OF  USERS  AND 
THE  PURPOSES  OF  SUCH  USES: 

In  addition  to  those  disclosures 
generally  permitted  under  5  U.S.C. 
552a(b)  of  the  Privacy  Act,  these  records 
or  information  contained  therein  may 
specifically  be  disclosed  outside  the 
EJoD  as  a  routine  use  pursuant  to  5 
U.S.C.  552a(b)(3)  as  follows: 


To  appeals  officers  and  complaints 
examiners  of  the  Equal  Employment 
Opportunity  Commission  for  the 
purpose  of  conducting  hearings  in 
connection  with  employees  appeals 
from  adverse  actions  and  formal 
discrimination  complaints. 

To  a  federal  agency  in  response  to  its 
request  in  connection  with  the  hiring  or 
retention  of  an  employee,  the  issuance 
of  a  seciirity  clearance,  the  conducting 
of  a  security  or  suitabiUty  investigation 
of  an  individual,  the  classifying  of  jobs, 
the  letting  of  a  contract  or  the  issuance 
of  a  license,  grant  or  other  benefit  by  the 
requesting  agency,  to  the  extent  that  the 
information  is  relevant  and  necessary. 

To  the  National  Arc:hives  and  Records 
Administration  (GSA)  in  records 
management  inspection  conducted 
under  authority  of  5  U.S.C.  2904  and 
2906. 

In  response  to  a  request  for  discovery 
or  for  appearance  of  a  witness, 
information  that  is  relevant  to  the 
subject  matter  involved  in  the  pending 
judicial  or  administrative  proceeding. 

To  officials  of  labor  organizations 
recognized  imder  the  Qvil  Service 
Reform  Act  when  relevant  and 
necessary  to  their  duties  of  exclusive 
representation  concerning  personnel 
policies,  practices  and  matters  affecting 
working  conditions. 

The  'Blanket  Routine  Uses'  that 
appear  at  the  beginning  of  th^  Navy's 
compilation  of  systems  notices  also 
apply  to  this  system. 

Note:  Records  of  identity,  diagnosis, 
prognosis  or  treatment  of  any  client/ 
patient,  irrespective  of  whether  or  when 
he/she  ceases  to  be  a  client/patient, 
maintained  in  connection  with  the 
performance  of  any  alcohol  or  drug 
abuse  prevention  and  treatment 
function  conducted,  requested,  or 
directly  or  indirectly  assisted  by  any 
department  or  agency  of  the  United 
States,  shall,  except  as  provided  herein, 
be  confidential  and  be  disclosed  only 
for  the  purposes  and  under  the 
circumstances  expressly  authorized  in 
42  U.S.C.  290dd-3  and  290ee-3.  These 
statutes  take  precedence  over  the 
Privacy  Act  of  1974  in  regard  to 
accessibility  of  such  records  except  to 
the  individual  to  whom  the  record 
pertains.  The  Navy's  'Blanket  Routine 
Uses'  do  not  apply  to  these  records. 

POUCIES  ANO  PRACTICES  FOR  STORINQ, 
RETRIEVINQ,  ACCESSING.  RETAINING,  ANO 
DISPOSINQ  OF  RECORDS: 

STORAGE: 

The  media  in  which  these  records  axe 
maintained  vary,  but  include:  File 
folders;  magnetic  tapes;  automated 
minicomputer  data  base,  disks  and 
diskettes  (hard  drive);  rolodex  files; 


cardex  files;  ledgers;  and  printed 
reports. 


RETRIEVABIUrV: 

Name  and/or  Social  Security  Number; 
employee  payroll  nimiber. 

SAFEGUARDS: 

Locked  desks  in  supervisor's  office 
and  also,  locked  cabinets  in  locked 
offices  supervised  by  appropriate 
personnel;  periodic  system  backup  and 
microcomputer  records  to  data 
cartridge,  microcomputer  power  supply 
locks  and/or  hard  drive  locks;  security 
guards. 

RETENTION  ANO  DISPOSAL: 

Current  employee  records  remain  on 
file  at  the  local  Navy  Exchange 
personnel  office.  Records  on  former 
employees  are  retained  for  one  year  and 
then  forwarded  to  the  Director,  National 
Personnel  Records  Center,  (Civilian 
Personnel  Records),  111  Winnebago 
Street,  St.  Louis,  MO  63118,  for 
retention  of  permanent  papers  and 
destruction  of  temporary  papers. 
Applicant  files  are  retained  for  six 
months  and  then  destroyed. 

SYSTEM  MANAQER(S)  AND  ADDRESS: 

Policy  Official:  Commander,  Navy 
Exchange  Service  Command,  3280 
Virginia  Beach  Boulevard,  Virginia 
Beach,  VA  23452-5724. 

Master  Record  Holder:  Manager, 
Staffing  and  Career  Management,  HRG- 
3,  Navy  Exchange  Service  Command, 
3280  Virginia  Beach  Boulevard,  Virginia 
Beach,  VA  23452-5724. 

Local  Record  Holder:  Manager  at  the 
local  Navy  Exchange.  Mailing  Addresses 
are  available  from  the  Commander, 
Navy  Exchange  Service  Command,  3280 
Virginia  Beach  Boulevard,  Virginia 
Beach.  VA  23452-5724. 

N0T1FICAT}0N  PROCEDURE: 

Individuals  seeking  to  determine 
whether  this  system  of  records  contains 
information  about  themselves  should 
address  written  inquiries  to  the 
Commander,  Navy  Exchange  Service . 
Command,  3280  Virginia  Beach 
Boulevard,  Virginia  Beach,  VA  23452- 
5724,  or  to  the  manager  of  the  local 
Navy  Exchange  where  employed. 

The  request  should  contain  full  name, 
Social  Seoirity  Number,  activity  where 
last  employed  or  where  last  application 
for  employment  was  filed.  A  list  of  other 
offices  the  requester  may  visit  will  be 
provided  after  initial  contact  is  made  at 
the  office  Usted  above.  At  the  time  of  a 
personal  visit,  requester  must  provide 
proof  of  identity  containing  the 
requester's  signature. 


RECORD  Access  MOCBXJfCS: 

Individuals  seeking  access  to  records 
about  themselves  contained  in  this 
system  of  records  should  address 
written  inquiries  to  the  Commander, 
Navy  Exchange  Service  Command,  3280 
Virginia  Beach  Boulevard,  Virginia 
Beach.  VA  23452-5724,  or  to  the 
manager  of  the  local  Navy  Exchange 
where  employed. 

The  request  should  contain  full  name. 
Social  Security  Number,  activity  where 
last  employed  w  %vhere  last  application 
for  employment  was  filed.  A  Ust  of  other 
offices  the  requester  may  visit  will  be 
provided  after  initial  contact  is  made  at 
the  office  listed  above.  At  the  time  of  a 
personal  visit,  reqiiester  must  provide 
proof  of  identity  containing  the 
requester's  signature.  * 

CONTESTTNG  RECORD  PROCCOURES: 

The  Department  of  the  Navy  rules  for 
accessing  records  and  contesting 
contents  and  appealing  initial  agency 
determinations  are  published  in 
Secretary  of  the  Navy  Instruction 
5211.5;  32  CFR  part  701;  or  may  be 
obtained  from  the  system  manager. 

RECORD  SOURCE  CATEGORIES: 

The  individual  to  whom  the  record 
pertains;  current  and  previous 
supervisors/employers;  other  records  of 
the  activity  concerned;  counseling 
records  and  comparable  papers; 
educational  institutions;  appUcants; 
applicant's  previous  employees;  ciirrent 
and  previous  associates  of  the  employee 
named  by  the  employee  as  references; 
other  records  of  activity  investigators; 
witnesses;  correspondents;  investigative 
results  and  information  provided  by 
appropriate  investigative  agencies  of  the 
Federal  Government. 

EXEUCnONS  CLAMED  FOR  THE  SYSTEM: 

Parts  of  this  system  may  be  exempt 
under  5  U.S.C.  552a(k)(5)  and  (k)(6),  as 
applicable. 

An  exemption  rule  for  this  system  has 
been  promulgated  in  accordance  with 
the  requirements  of  5  U.S.C.  553(b)(1). 
(2),  and  (3),  (c)  and  (e)  and  published  in 
32  CFR  part  701,  subpart  G.  For 
additional  information,  contact  the 
system  manager. 
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SYSTEM  name: 

Employee  Boiefits  Records  (58  FR 
10826.  February  22. 1993). 

CHANGES: 


Virginia  Beach  Boulevard,  Virginia 
Beach,  VA  23452-5724  (for  all  Navy 
Exchanges).  ![ 


SYSTEM  MAIMQa(8)  AMD  A00RES8: 

Delete  entry  and  replace  with  'Policy 
Official:  Commander,  Navy  Exchange 
Service  Command,  3280  Virginia  Beach 
Boulevard,  Virginia  Beach,  VA  23452- 
5724. 

ReccHTi  Holder  Manager:  Ride 
Management  and  Workers 
Compensation  Branch  (TD2);  Insurance/ 
Employee  Benefits  Branch  (HRG41, 
Navy  Excharge  Service  Command,  3280 
Virginia  Beach  Boulevard,  Virginia 
Beach.  VA  23452-5724.' 

NOTVICATION  PROCEDURE: 

In  line  six  delate  'Naval  Station  New 
York,  Staten  Island,  NY  10305-5097' 
and  replace  with  '3280  Virginia  Beach 
Boulevard,  Virginia  Beach,  VA  23452- 
5724.' 

RECORD  ACCESS  PROCEDURES: 

In  hne  six  delete  'Naval  Station  New 
York.  Staten  Island.  NY  10305-5097' 
and  replace  with  '3280  Virginia  Beach 
Boulevard,  Virginia  Beach,  VA  23452- 
5724." 


SYSTEM  LOCATION: 

Delete  «itry  and  replace  virith  "Navy 
Exchange  Service  Command,  3280 


N12950-3 
SYSTEM  NAME: 

Employee  Benefits  Records. 

SYSTEM  LOCATION: 

Navy  Exchange  Service  Command, 
3280  Virginia  Beach  Boulevard,  Virginia 
Beach,  VA  23452-5724  (for  all  Navy 
Exchanges). 

CATEGORIES  OF  INDIVIDUALS  COVERED  BY  THE 
SYSTEM: 

Civilian  employees  and  former 
civilian  employees  with  the  Navy 
Exchange  Service  Command  and  Navy 
Exchanges  located  worldwide.  Payroll 
and  benefits  information  for  current  and 
former  civilian  employees  of  Coast 
Guard  exchanges,  clubs  and  messes. 

CATEGORIES  OF  RECORDS  IN  THE  SYSTEM: 

Leave  accrual  reports;  earnings 
records;  insurance  racords  and  reports 
regarding  property  damage,  personal 
injury  or  death,  group  life,  disability, 
medical  and  retirement  plan  records. 

AUTHORmr  FOR  MAINTENANCE  OF  THE  SYSTEM: 

5  U.S.C  301.  Department 
Regulations  and  E.O.  9397. 

PimposE(s): 

To  record  contributions  to  benefit 
plans;  to  process  all  insura:ioe  claims;  to 
calculate  retirement  benefit  upon 
request  of  employees. 


ROUTINE  USES  OF  RECORDS  MAffTTAMED  M  THE 
SYSTEM,  INCLUDVIQ  CATEOORKS  OF  USERS  AND 
THE  PURPOtES  OF  SUCH  USES: 

In  addition  to  those  disclosures 
generally  permitted  under  5  U.S.C 
552a(b}  of  the  Privacy  Act,  these  records 
or  information  contained  therein  may 
specifically  be  disclosed  outside  the 
DoD  as  a  routine  use  pursuant  to  5 
U.S.C.  552a(b)(3)  as  follows: 

To  the  insurance  carriers  and  the  U3. 
Department  of  Labor,  Bureau  of 
Employees  Compensation  to  process 
eirmloyee  compensation  claims. 

"rhe  'Blanket  Routine  Uses'  that 
appear  at  the  beginning  of  the  Navy's 
compilation  of  systems  notices  also 
apply  to  this  system. 

POUCIES  AND  PRACTICES  FOR  STORING, 
RETRIEVING,  ACCESSING,  RETAIMNG,  AND 
DISPOSING  OF  RECORDS  IN  THE  SYSTEM: 

STORAGE: 

The  media  in  which  these  records  are 
maintained  vary,  but  include:  Computer 
records  (Local  Area  Network  (LAN)  File 
Server);  card  files;  file  folders;  ledgers; 
microfiche;  and  printed  reports. 

RETRIEVABaJTY: 

Name  and/or  Social  Security  Number 
and  employee  payroll  number. 

SAFEGUARDS: 

Locked  file  cabinets;  safes;  locked 
offices  which  are  supervised  by 
appropriate  personnel,  when  open;  and 
security  guards. 

RETENTION  AND  DISPOSAL: 

Permanent. 

SYSTEM  MANAQER<S)  AND  ADDRESS: 

Policy  Official:  Coihmander,  Navy 
Exchange  Service  Command,  3280 
Virginia  Beach  Boulevard,  Virginia 
Beach,  VA  23452-5724. 

Record  Holder  Manager  Risk 
Management  and  Workers 
Compensation  Branch  (TD2);  Insuraiu»/ 
Employee  Benefits  Branch  (HRG4). 
Na-v7  Exchange  Service  Command,  3280 
Virginia  Beadb  Boulevard,  Virginia 
Beadi.  VA  23452-5724.' 

NOnnCATION  PROCBHJRE: 

Individuals  seeking  to  detennine 
whether  this  system  of  records  contains 
information  about  themselves  should 
address  written  inquiries  to  the 
Commands',  Navy  Exchange  Service 
Command.  3280  Vii:ginia  Beech 
Boulevard.  Virginia  Beach.  VA  23452- 
5724. 

In  the  initial  inquiry  the  requester 
must  provide  full  name,  Social  Security 
Number,  activity  wt^re  last  employed. 
A  list  of  other  offices  the  requester  may 
visit  will  be  provided  after  initial 
contact  is  made  at  the  office  listed 
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above.  At  the  time  of  a  personal  visit, 
requesters  must  provide  proof  of 
identity  containing  the  requester's 
signature. 

RECORD  ACCESS  PROCEDURES: 

Individuals  seeking  access  to  records 
about  themselves  contained  in  this 
system  of  records  should  address 
written  inquiries  to  the  Commander, 
Navy  Exchange  Service  Command,  3280 
Virginia  Beach  Boulevard,  Virginia 
Beach.  VA  23452-5724. 

CONTESTINO  RECORD  PROCEDURES: 

The  Department  of  the  Navy  rules  for 
accessing  records  and  contesting 
contents  and  appealing  initial  agency 
determinations  are  published  in 
Secretary  of  the  Navy  Instruction 
5211.5;  32  CFR  part  701;  or  may  be 
obtained  from  the  system  manager. 

RECORD  SOURCE  CATEGORIES: 

The  employee  or  former  employee; 
the  employee's  supervisor  and  the 
employee's  physician  or  insurance 
carrier's  physician. 

EXEMPTIONS  CLAIMED  FOR  THE  SYSTEM: 

None. 
[FR  Doc.  93-22875  Filed  09-17-93;  8:45  am] 
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DEPARTMENT  OF  ENERGY 

Proposed  Finding  of  No  Significant 
Impact;  Proposed  B-Factory 
(Asymmetric  Electron  Positron 
Collldar) 

AGENCY:  U.S.  Department  of  Energy. 
ACTION:  Proposed  fiqding  of  no 
significant  impact. 

SUMMARY:  The  Department  of  Energy 
(DOE)  issues  this  Proposed  Finding  of 
No  Significant  Impact  (FONSI)  on  its 
proposal  to  construct  and  operate  the 
proposed  B-Factory.  This  proposed 
finding  is  based  on  the  DOE  B-Factory 
Environmental  Assessment  (EA),  DOE/ 
EA-0882,  September  1993,  which 
evaluates  the  environmental  effects  of 
construction  and  operation  of  a 
proposed  B-Factory  particle  accelerator 
(Asymmetric  Electron  Positron 
Collider).  The  two  alternate  sites 
involved  in  the  B-Factory  proposal  are 
the  Stanford  Linear  Accelerator  Center 
(SLAC)  near  Menlo  Park,  California,  and 
the  Cornell  Electron  Storage  Ring 
(CESR)  in  Ithaca,  New  York.  The  B- 
Factory  is  to  produce  certain  sub-atomic 
particles,  known  as  B  mesons,  that  are 
important  to  high-energy  physicists. 
Based  on  the  analyses  in  the  EA,  DOE 
beUeves  that  the  proposed  action  is  not 
a  major  Federal  action  significantly 


affecting  the  quality  of  the  human 
environment  within  the  meaning  of  the 
National  Environmental  Policy  Act 
(NEPA)  of  1969,  42  U.S.C.  4321  et  seq. 
Therefore,  DOE  proposes  to  issue  a 
Proposed  FONSI  pursuant  to  the 
Council  on  Environmental  Quality 
regulations  implementing  NEPA  (40 
CFR  parts  1500-1508)  and  the  DOE 
NEPA  implementing  regulations  (10 
CFR  part  1021).  This  Proposed  FONSI 
and  the  supporting  EA  are  being  made 
available  for  pubUc  review  and 
comment  for  a  period  of  30  days 
following  the  date  of  this  notice.  DOE 
will  consider  comments  received  in 
making  a  final  determination  on 
whether  to  issue  a  FONSI  or  to  prepare 
an  environmental  impact  statement 
(EIS). 

INVrrATION  TO  COMMENT:  DOE  invites  the 
public,  including  states  which  host 
these  DOE  facilities  and  Indian  tribes 
that  might  be  affected  by  the  proposed 
action,  to  comment  on  this  proposed 
FONSI.  Please  direct  any  comments  to 
Mr.  James  K.  Farley  at  the  address 
presented  in  the  following  section. 

In  accordance  with  40  CFR 
1501.4(a)(2)(i)  and  10  CFR  1021.322(d), 
DOE  is  making  this  proposed  FONSI 
available  for  public  review  for  30  days. 
Copies  of  the  EA  are  available  upon 
request  at  the  address  given  below.  DOE 
v^'ill  also  make  public  comments 
received  on  this  proposed  FONSI 
available  to  the  public.  The  EA  and 
other  material  pertaining  to  this 
proposal  are  available  for  public  review 
at  the  DOE  public  reading  rooms  listed 
below. 

California 

U.S.  Department  of  Energy,  San 
Francisco  Operations  Office.  1301 
Clay  Street,  room  700N,  Oakland, 
Cahfomia  94612.  (510)  637-1762 

District  of  Columbia 

U.S.  Department  of  Energy,  Freedom  of 
Information  Reading  Room,  Forrestal 
Building,  room  lE-90, 1000 
Independence  Avenue,  SW., 
Washington,  DC  20585,  (202)  586- 
6020 

New  York 

Newman  Laboratory,  Cornell  University, 
Ithaca.  New  York  14853-5001,  (607) 
255-4951 

For  information  on  the  availabihty  of 
specific  documents  and  hours  of 
operation,  please  contact  reading  rooms 
at  the  telephone  numbers  provided. 
DATES:  Comments  on  the  proposed 
FONSI  should  be  postmarked  by 
October  20. 1993  to  ensure 
consideration.  Comments  postmarked 


after  that  date  will  be  considered  to  the 
extent  practicable. 

ADDRESSES:  Written  comments  on  the 
proposed  FONSI  and  requests  for  copies 
of  the  B-Factory  EA  should  be  directed 
to:  James  K.  Farley,  U.S.  Department  of 
Energy,  Office  of  Energy  Research  (ER- 
8),  1000  Independence  Avenue,  SW., 
Washington,  DC  20585,  (301)  903-2314. 
FOR  FURTHER  INFORMATION  CONTACT: 
Requests  for  further  information  on  the 
proposed  project  should  be  sent  to; 
James  K.  Farley,  U.S.  Department  of 
Energy,  Office  of  Energy  Research  (ER- 
8),  1000  Independence  Avenue,  SW., 
Washington,  DC  20585,  (301)  903-2314. 

For  general  information  on  the  DOE 
NEPA  review  process,  contact:  Carol  M. 
Borgstrom.  U.S.  Department  of  Energy, 
Office  of  NEPA  Oversight  (EH-25),  1000 
Independence  Avenue,  SW., 
Washington.  DC  20585,  (202)  586-4600 
or (800)  472-2756. 

SUPPt^MENTARY  INFORMATION: 

Proposed  Action 

The  proposed  action  is  to  build  a  B- 
Factory  at  one  of  two  locations,  SLAC  or 
Cornell,  by  modification  of  existing 
collider  or  accelerator  facilities  at  each 
site.  At  SLAC.  the  existing  facility  is 
known  as  the  Positron-Electron 
CoUiding-Beam  Storage  Ring  Project 
(PEP);  at  Cornell,  the  existing  facility  is 
called  the  Cornell  Electron  Storage  Ring 
(CESR).  Because  the  existing  machines 
at  each  site  are  somewhat  different,  the 
proposed  modifications  would  be 
different.  Hence,  the  proposed  action 
would  occur  at  one  of  two  alternate 
sites:  One  is  for  the  construction  and 
operation  of  a  B-Factory  at  SLAC, 
referred  to  as  PEP-II,  and  one  for  the 
construction  and  operation  of  a  B- 
Factory  at  Cornell,  designated  as  the 
CESR-B. 

PEP-II  Alternate  Site 

Construction  and  operation  of  PEP-II 
would  involve  collaboration  of  three 
DOE  laboratories;  SLAC,  Lav\n^nce 
Berkeley  Laboratory  (LBL),  and 
Lawrence  Livermore  National 
Laboratory  (LLNL);  as  well  as  other 
collaborating  institutions,  in  the  design, 
assembly,  and  testing  of  components 
and  equipment  for  the  B-Factory.  No 
conventional  construction  or 
modification  to  surface  buildings  would 
be  required  for  PEP-II.  The  existing 
conventional  facilities  for  PEP  consist  of 
beam  housings,  research  halls,  support 
buildings,  roads,  earthwork,  fencing, 
landscaping,  electrical  and  mechanical 
utilities,  and  the  sanitary-sewer  and 
storm-drain  systems.  These  existing 
systems  and  facilities  have  adequate 
capacity  for  PEP-II  and  would  not 


require  any  modifications  or 
expansions. 

The  upgrade  of  the  existing  PEP 
coUider  to  the  PEP-Il  B-Factory  would 
involve:  (1)  The  removal  and 
disassembly  of  various  PEP  components 
such  as  magnets,  vacuum  chambers, 
etc.;  (2)  the  refurbishment  of  reusable 
PEP  components;  (3)  the  fabrication  of 
new  components  at  SLAC,  LBL,  LLNL, 
or  other  collaborating  institutions;  (4) 
the  assembly  of  PEP-II  components  into 
the  existing  timnels  and  detection 
facilities  at  SLAC;  (5)  minor 
modifications  to  the  focusing  and 
transport  systems  of  the  existing  linear 
accelerator,  known  as  the  linac;  and  (6) 
disposal  of  some  components  that 
cannot  be  reused,  possibly  as  low-level 
radioactive  waste. 

Construction  of  the  PEP-II  would 
begin  in  the  latter  part  of  1993. 
Operation  would  begin  in  1998,  with  an 
estimated  operational  life  for 
experimentation  of  10-15  years.  During 
PEP-II  operations,  positrons  and 
electrons  would  be  accelerated  in  a 
Unear  accelerator  and  injected  into 
storage  rings  where  they  would  circulate 
in  opposite  directions,  until  they  are 
brought  together  in  an  interaction  hall  of 
a  tunnel  to  collide,  thereby  producing 
the  B  mesons  for  observation  and  study. 

CESR-B  Alternate  Site 

The  upgrade  of  the  existing  CESR 
accelerator  at  Cornell  to  the  CESR-B 
would  involve:  (1)  The  removal  and 
disassembly  of  components  of  the 
existing  CESR;  (2)  conventional 
construction  to  provide  additional  space 
for  electrical  and  mechanical 
equipment,  x-ray  beam  lines,  and 
additional  room  for  scientists, 
approximately  49,500  square  feet  of 
additional  space;  (3)  conventional 
construction  to  add  2,900  square  feet  to 
the  tunnel  flare;  (4)  construction  to 
expand  existing  routes  of  electric 
transmission  lines;  (5)  reuse  of  some 
CESR  components  in  CESR-B  such  as 
magnets,  the  synchrotron,  and  the  linac; 
and  (6)  disposal  of  some  components, 
possibly  a  few  pieces  as  low-level 
radioactive  waste. 

Conventional  construction  would 
begin  at  the  end  of  1993,  and  last  for  one 
year.  Component  design,  assembly,  and 
construction  at  CESR  would  take  3-4 
years.  Operation  of  the  CESR-B  fecility 
would  begin  in  1998,  lasting 
approximately  15  years. 

Alternatives 

Two  alternatives  to  the  proposed 
action  were  considered:  (1)  No  action; 
and  (2)  the  construction  and  operation 
of  a  B-Factory  at  a  DOE  facility  other 
than  SLAC.  Under  the  no  action 


alternative,  the  B-Factory  would  not  be 
built,  and  existing  SLAC  and  Cornell 
facilities  would  continue  to  operate 
until  the  termination  of  their  useful 
lifetime.  At  SLAC.  the  existing  PEP 
facility  would  remain  idle  imtil  new 
uses  are  determined  or  it  is 
decommissoned.  At  Cornell,  the 
existing  CESR  would  continue  to 
operate  for  about  five  years.  The 
alternative  to  construct  and  operate  a  B- 
Factory  at  another  DOE  facility  was  not 
evaluated  further  in  the  EA  due  to  its 
lack  of  feasibility  in  meeting  the 
objectives  of  time,  cost,  and  technical 
potential. 

Environmental  Impacts 

The  EA  analyzed  the  impacts  of 
constructing  and  operating  a  B-Factory 
at  both  alternate  sites  for  effects  from 
construction,  normal  operations, 
accidents,  decontamination  and 
decommissi  oning,  and  cumulative  and 
long  term  impacts.  It  considered 
impacts  to  air  and  water  quality,  land 
use.  biological  resources,  noise,  health 
and  safety  to  workers  and  the  public, 
traffic,  and  hazardous  materials  usage. 

For  the  PEP-II  facility  there  would  be 
no  significant  impacts  from  disassembly 
of  components  of  the  PEP  fedlity  and 
installation  of  reused  and  new 
components  and  equipment.  No 
conventional  construction  or  surface 
distxubances  would  occur.  Impacts  to 
air  and  water  quality,  worker  nealth  and 
safety,  public  safety,  traffic,  waste 
managemert  systems,  biological 
resources,  and  land  use  would  be 
negligible. 

For  the  CESR-B  facility  there  would 
be  no  significant  impacts  from 
construction,  component  assembly,  and 
installation  of  equipment. 
Approximately  4  acres  of  previously 
developed  land  adjacent  to  the  existing 
facility  would  be  disturbed  during 
construction;  no  sensitive 
environmental  resources  would  be 
impacted  by  the  disturbance.  Impacts 
from  facility  construction  would 
include:  shcrt-term  impacts  to  air  and 
water  quality,  noise,  dust,  vehicle 
emissions,  storm-water  management, 
and  waste  handling  and  disposal,  such 
as  is  normally  associated  with 
conventional  construction.  Impacts  to 
worker  healih  and  safety,  public  health 
and  safetv,  traffic,  waste  management 
systems,  biological  resources,  and  land 
use  would  be  negli^ble. 

Operation  of  the  PEP-II  would  not 
significantlv  affect  air  and  water  quality, 
worker  health  and  safety,  public  health 
and  safety,  and  waste  management 
systems.  The  impacts  of  ionizing 
radiation  produced  during  operation  are 
anticipated  to  be  negligible.  Nearly  all  of 


the  radiation  would  be  absorbed  by  the 
self-shielding  copper  vacuum  chamber, 
the  concrete  tunnel  walls,  and  the 
surrounding  earth.  Induced 
radioactivity  could  occur  in  a  small 
nimiber  of  components  or  devices.  The 
nimiber  of  workers  that  would  be 
exposed  to  measurable  amounts  of 
radiation  from  PEP-II  in  the  course  of 
normal  operations  would  not  exceed  SO. 
Based  on  a  dose-to-risk  conversion 
factor  of  4  10-*  latent  cancer  fatalities 
per  person-rem  for  adult  workers,  the 
risk  of  fatal  cancer  to  the  potentially 
exposed  population  of  50  workers  over 
the  15-year  operating  period  is  less  than 
0.03.  There  are  no  persons  residing 
within  0.3  km  of  the  SLAC  boundary. 
The  population  residing  between  0.3  km 
and  0.5  km  from  the  SLAC  boundary  is 
about  1200  people.  Based  on  a  dose-to- 
risk  conversion  factor  of  5  10-*  latent 
cancer  fatalities  per  person-rem  for  the 
whole  population,  the  estimated  latent 
cancer  fatalities  for  this  population  over 
the  15-year  operation  of  PQ'-II  is  less 
than  0.002. 

Operation  of  the  CESR-B  would  not 
significantly  affect  air  and  water  quality, 
worker  health  and  safety,  public  health 
and  safety,  and  waste  management 
systems.  The  impacts  of  ionizing 
radiation  produced  during  operation  are 
anticipated  to  be  negligible.  Nearly  all  of 
the  synchrotron  radiation  would  be 
absorbed  by  the  copper  vacuum 
chamber.  Expected  radiation  doses  to 
radiation  workers  and  at  the  site 
boundary  are  obtained  by  scaling  from 
CESR  operational  experience.  Based  on 
an  occupation  risk  factor  of  4  10"*  fatal 
cancers/person-rem,  the  nimiber  of 
potential  fatal  cancers  for  radiation 
workers  is  0.024,  and  for  non-radiation 
workers  is  0.0006.  The  dose  to  the 
general  public  over  the  15-year 
operational  life  of  the  facility  is 
estimated  to  be  less  than  0.1  person- 
rem.  or  less  than  0.00005  fatal  cancers 
using  5  10-*  fatal  cancers/person-rem 
risk  factor. 

Impacts  from  radiological  accidents 
would  not  significantly  affect  worker  or 
public  health  and  safety  either  at  PEP- 
II  or  CESR-B.  The  most  serious  accident 
involviivg  worker  and/or  public 
exposure  to  radiation  at  both  alternate 
sites  would  be  beam  dumps  from 
component  and  sub-system  failures.  The 
maximum  potential  dose  equivalent  at 
the  PEP-n  site  boundary  of  the  most 
serious  radiation  accident  would  be  less 
than  0.005  mrem  in  a  year,  far  below  the 
operating  limit  of  10  mrem/year.  For  a 
population  of  1,200,  an  exposure  of 
0.005  mrem/year  results  in  a  population 
dose  of  0.09  person-rem  over  15  years; 
less  than  5  10-'  latent  cancer  fatalities. 
At  CESR-fi  the  maximum  potential  dose 
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from  aoy  foreseeable  combination  of 
accident  scenarios  in  a  year  would  be 
less  than  1  mrem  at  the  site  boundary. 
The  estimated  cumber  of  potential  fatal 
cancers  in  the  general  public  from  this 
dosa  is  0.00005  over  the  15  year  project 
Ufe. 

Decontamination  and 
decommissioning  (D&O)  activities  at 
PEP-Q  are  anticipated  to  have  negUgible 
impacts  to  worker  and  public  health  and 
safety.  Non-radiological  effects  would 
be  similar  to  those  involved  in  facility 
construction:  Potential  short-term 
effects  to  air  and  water  quality,  noise, 
dust,  vehicle  emissions,  storm-water 
management,  and  waste  handling  and 
disposal.  Radiological  impacts  are 
anticipated  to  be  minimal  through 
controlled  storage  of  material  with 
residual  radioactivity  and  shipment  to 
an  approved  low-level  waste  disposal 
facihlty. 

No  cumulative  or  measurable  long- 
term  environmental  impacts  are 
expected  from  the  proposed  PEP-II 
facility.  The  contributions  of  waste 
products  from  construction,  operation, 
maintenance,  and  D&D  activities  would 
add  to  waste  accuimulation  and  the 
environmental  impacts  associated  with 
disposal  fadlilies.  Their  contribution  to 
such  impacts  would  be  negligible.  PEP- 
II  operations  are  not  expected  to  cauise 
soil  or  groundwater  activation.  The 
radiological  dose  equivalent  attributable 
to  PEP-n  operations  would  have 
negligible  ccmtributions  to  the 
cumulative  impact  of  SLAC  operations. 
There  are  no  current  or  reasonably 
foreseeable  major  construction  projects 
in  the  immediate  vicinity  of  SLAC;  thus, 
the  PEP-Q  facUity  would  not  have  any 
substantial  effects  on  local  offeite 
construction. 

No  cumulative  or  measurable  long- 
term  environmental  impacts  are 
expected  from  the  proposed  CESR-B 
facility.  The  contributions  of  waste 
products  from  construction,  operation, 
maintenance,  and  D&D  activities  would 
add  to  waste  accimiulation  and  the 
environmental  impacts  associated  with 
disposal  fadhties.  Their  contribution  to 
sudi  impacts  would  be  negligible. 
CESR-B  operations  are  not  expected  to 
cause  soil  or  groundwater  activation. 
The  radiological  dose  equivalent 
attributable  to  CESR-B  operations 
would  have  negligible  contributions  to 
the  cumulative  impact  of  radiological 
operations  at  Cornell.  The  only  other 
source  of  radiation  exposure  on  campus 
is  the  Ward  research  reactor  which 
shares  no  facilities  with  CESR,  and 
would  not  be  a  source  of  cumulative 
exposiires  to  workers  or  the  public.  The 
cumulative  radioactive  exposxires  to  the 
public  are  anticipated  to  be  negligible. 


Future  reasonably  foreseeable  actions 
include  campus  expansion  to  the 
southeast  of  the  proposed  CESR-B 
facility;  however,  such  activities  will 
not  overlap  writh  the  proposed 
construction  of  CESR-B,  and  should  not 
cause  any  cumulative  effects  from  either 
construction  or  operations. 

Proposed  Determination 

Based  on  the  analyses  in  the  EA.  the 
DOE  believes  that  the  proposed 
construction  and  operation  of  a  B- 
Factory  at  either  SLAC  or  at  Cornell  is 
not  a  major  Federal  action  significantly 
affecting  the  quality  of  the  human 
environment  within  the  meaning  of  the 
NEPA,  and  that  an  environmental 
impact  statement  on  the  proposed 
action  is  not  required.  DOE  will  make 
its  final  determination  on  whether  to 
issue  a  FONSI  or  prepare  an 
environmental  impact  statement  after 
the  30-day  public  review  period. 

Issued  in  Washington,  DC,  this  14th  day  of 
September,  1993. 

Peter  N.  Brush. 

Acting  Assistant  Sacretaiy,  Environment, 
Safety  and  Health. 

(FR  Doc  93-22920  Piled  9-17-93;  8:45  ami 


Fedsral  EfMrgy  Regulatory 
Commtocion 

[Pro)«et  Nee.  MOI-OIQ,  et  at.] 

Hydroelectric  Applications  [Halaeraat 
Company,  at  al.);  Applicatkina 

Ttka  notice  that  the  following 
hydroelectric  applications  have  been 
filed  with  the  Commission  and  are 
available  for  public  inspection: 

la.  Type  of  Application:  Approval  of 
Plan  to  Compensate  Jefferson  Township 
for  Conununitv  Recreation  (Article  423). 

Approval  of  Plan  to  Purchase  Homes 
Adjacent  to  Mt.  Hope  Lake  (Article  417). 

b.  Project  No:  9401-019— Artide  423, 
9401-020— Artide  417. 

c.  Date  Filed:  Artide  423  and  Article 
417  were  filed  on  August  4, 1993. 

d.  Applicant:  Halecrest  Company. 

e.  Name  of  Project:  Mt.  Hope  Pumped 
Storage. 

f.  Location:  Mt.  Hope  Lake,  Morris 
County,  New  Jersey. 

g.  Filed  Pursuant  to:  Federal  Power 
Ad.  16  U.S.C.  791(a}-825(r). 

h.  Applicant  Contact:  Mr.  Paul 
Rodzianko,  Executive  Vice  President, 
627  Mt.  Hope  Road,  Wharton,  NJ  07885- 
2837.  (201)  287-2272. 

i.  FERC  Contact:  Heather  Campbell. 
(202)  219-3097. 

t  Comment  Date:  October  17, 1993. 
.  Description  of  Project:  The 
Halecrest  Company,  licensee  for  the  Mt. 


Hope  Projed  requests  approval  of  two 
plans.  The  first  plan  is  to  compensate 
Jefferson  Township  $1.0  milhon  dollars 
to  be  used  for  design  and  construction 
of  a  community  center  as  mitigation  for 
adverse  impad  to  recreationists  in  the 
township.  The  second  plan  is  to 
purchase  homes  adjacent  to  Mt.  Hope 
Lake.  Please  address  youir  comments  to 
the  spedfic  plan. 

1.  This  notice  also  consists  of  the 
following  standard  paragraphs:  B,  Cl. 
andD2. 

2a.  Tyjje  o/v4ppiicat/on:  Declaration 
of  Intention. 

b.  Docief  No.:  EL93-61-000. 

c.  Date  Filed:  July  19, 1993. 

d.  Applicant:  Pristine  Springs,  Inc. 

e.  Name  of  Project:  Pristine  Springs 
Hydro  (ID). 

f.  Locatioii:  Twin  Falls  County,  Near 
Twin  Falls,  Idaho. 

g.  Filed  Pursuant  to:  Section  23(b)  of 
the  Federal  Power  Ad.  16  U.S.C  817(b). 

h.  Applicant  Contact:  Nyal  Hoffman. 
Pristine  Springs,  Inc.,  Route  #1,  Box 
1204,  Filer.  ID  83328,  (208)  326-5679. 

i.  FERC  Contact:  Hank  Edon,  (202) 
219-2678. 

|.  Comment  Date:  Odober  17, 1993. 

It.  Description  of  Project:  The 
proposed  Pristine  Springs  Hydro  Projed 
will  consist  of:  (1)  A  25-foot-long,  12- 
inch-diameter  pipe  which  runs  from  an 
artesian  well  to  a  fish  hatchery  pond;  (2) 
a  125-kilowatt  Pelton  wheel  turbine 
coupled  to  a  synchronous  generator, 
located  on  a  bypass  pipe;  (3)  a  150-foot- 
long  transmission  line;  and  (4) 
appurienant  fedlities. 

When  a  Declaration  of  Intention  is 
filed  with  the  Federal  Energy  Regulatory 
Commission,  the  Federal  Power  Ad 
requires  the  Commission  to  investigate 
and  determine  if  the  interests  of 
interstate  or  foreign  commerce  would  be 
affeded  by  the  project.  The  Commission 
also  determines  whether  the  projed:  (1) 
Would  be  located  on  a  navigable 
waterway;  (2)  would  occupy  or  affed 
public  lands  or  reservations  of  the 
United  States;  (3)  would  utilize  siuplus 
water  or  water  power  from  a 
government  dam;  or  (4)  if  applicable, 
has  involved  or  would  involve  any 
construction  subsequent  to  1935  that 
may  have  increased  or  would  increase 
the  pro^ed's  bead  or  generating 
capacity,  or  have  otherwise  significantly 
modified  the  projed's  pre-1935  design 
or  operation. 

1.  Purpose  of  Project:  Applicant 
intends  to  sell  all  energy  produced  to 
Idaho  Power  Company. 

m.  This  notice  also  consists  of  the 
following  standard  paragraphs:  B.  Cl, 
andD2. 

3a.  Type  of  Application:  Mima 
License. 
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b.  Project  No:  10871-001. 

c.  Date  Filed:  December  27, 1991. 

d.  Applicant:  Robert  A.  Davis,  m  and 
Michael  P.  O'Brien. 

e.  Name  of  Project:  Watson  Mill. 

f.  Location:  On  South  Fork  Broad 
River  in  Oglethrope  County,  Georgia. 

g.  Fi7ed  Pursuant  to:  Federal  Power 
Act,  16  U.S.C.  791(a)-825(r). 

h.  Applicant  Contact:  Robert  A.  Davis, 
in,  390  Timber  Laurel  Lane, 
Lawrenceville,  GA  30243,  (404)  995- 
0891. 

i.  FERC  Contact:  Charles  T.  Raabe 
(tag)  (202)  219-2811. 

i.  Deadline  Date:  November  8, 1993. 

k.  Status  of  Environmental  Analysis: 
This  application  is  accepted  for  filing 
but  is  not  ready  for  environmental 
analysis  at  this  time— see  attached 
paragraph  D8. 

1.  Description  of  Project:  The  proposed 
project  would  consist  of:  (1)  an  existing 
8-foot-high.  250-foot-long  stone  and 
masonry  dam  having  a  135-foot-long 
spillway;  (2)  a  reservoir  having  a  5-acre 
surface  area  and  a  9-acre-foot  storage 
capacity  at  spillway  crest  elevation  514 
feet  msl;  (3)  an  existing  canal  intake 
structure;  (4)  an  existing  20-foot-wide, 
8-foot-deep,  1140- foot-long  canal;  (5)  an 
existing  penstock  intake  structuire;  (6)  a 
new  5-foot-diameter,  65-foot-long  steel 
penstock;  (7)  a  new  steel  powerhouse 
containing  one  675-Kw  generating  unit; 
(8)  an  existing  250-foot-long  tailrace;  (9) 
a  new  300-foot-long  underground  2.3-Kv 
transmission  line;  (10)  a  new 
switchyard,  and  (11)  appurtenant 
facilities. 

m.  This  notice  also  consists  of  the 
following  standard  paragraphs:  A2,  A9, 
Bl,andD8. 

n.  Available  Locations  of 
Applications:  A  copy  of  the  appUcation, 
as  amended  and  supplemented,  is 
available  for  inspection  and 
reproduction  at  the  Commission's 
Public  Reference  and  Files  Maintenance 
Branch,  located  at  941  North  Capitol 
Street,  NE..  room  3104,  Washington,  DC 
20426,  or  by  calling  (202)  208-1371.  A 
copy  is  also  available  for  inspection  and 
reproduction  at  390  Timber  Laurel  Lane, 
Lawrenceville,  GA  30243,  or  by  calling 
(404)  995-0891. 

4a.  Type  o/App7icat]on:  Preliminary 
Permit. 

b.  Project  No.:  11429-000. 

c.  Date  filed:  August  12, 1993. 

d.  Applicant:  Santiam  Water  Control 
District. 

e.  Name  of  Project:  Stayton 
Hydroelectric  Project. 

f.  Location:  On  the  Stayton  Power 
Canal,  near  the  town  of  Stayton,  in 
Marion  County,  Oregon. 

g.  Filed  Pursuant  to:  Federal  Power 
Act,  16  U.S.C.  791(a)-625(r). 


h.  Applicant  Contact:  Ladd  G. 
Henderson.  Manager,  Santiam  Water 
Control  District,  11371  Dieckman  Lane, 
SE.,  Aumsville,  OR  97325-9730,  (503) 
769-2669. 

i.  FERC  Contact:  Mr.  Michael 
Strzelecki,  (202)  219-2827. 

t  Comment  Date;  November  8, 1993. 
.  Description  of  Project:  The 
applicant  is  examining  two  alternatives 
for  the  proposed  project.  Both 
alternatives  would  include:  (1)  the  city 
of  Salem's  and  the  Santiam  Water 
Control  District's  (SWCD)  existing  4- 
foot-high  Lower  Bennett  dam;  (2)  the 
SWCD's  existing  1-mile-long  Stayton 
Power  Canal;  and  (3)  a  fish  screen  at  the 
headgate  to  the  power  canal. 

Alternative  one  would  also  consist  of: 
(1)  Pacific  Power  4  Light  Company's 
(PPL)  existing  non-operational, 
imlicensed  powerhouse  containing  one 
generating  imit  with  an  installed 
capacity  of  600  Kw;  (2)  PPL's  existing 
tailrace  returning  water  to  the  power 
canal;  (3)  a  100-foot-long  transmission 
line  interconnecting  with  an  existing 
PPL  transmission  line;  and  (4) 
appurtenant  fadUties. 

Alternative  two  would  also  consist  of: 
(1)  the  construction  of  a  new 
powerhouse,  located  just  west  of  the 
existing  powerhouse,  containing  one 
generating  unit  with  an  installed 
capacity  of  645  Kw;  (2)  a  tailrace 
returning  water  to  the  power  canal;  (3) 
a  100-foot-long  transmission  line 
interconnecting  with  an  existing  PPL 
transmission  line;  and  (4)  appurtenant 
facilities. 

No  new  access  roads  will  be  needed 
to  conduct  the  studies. 

1.  This  notice  also  consists  of  the 
following  standard  paragraphs:  A5,  A7, 
A9,  AlO,  B.  C,  end  D2. 

5a.  Type  o//lpp.icotJon;  New  License. 

b.  Project  No.:  1922-008. 

c.  Date  Filed:  November  19, 1992. 

d.  Applicant:  The  City  of  Ketchikan, 
dba  Ketchikan  Public  Utilities. 

e.  Name  of  Project:  Beaver  Falls. 

f.  Location:  On  Beaver  Falls  Creek  in 
Ketchikan  Gateway  Borough,  Alaska.  It 
occupies  lands  within  the  Tongass 
National  Forest. 

g.  Filed  Pursuant  to:  Federal  Power 
Act  16  U.S.C.  791(a)-825{r). 

h.  Applicant  Contact:  Thomas  W. 
Stevenson,  General  Manager,  2930 
Tongass  Avenue,  Ketchikan,  AK  99901, 
(907) 225-1000. 

i.  FERC  Contact:  Hector  M.  Perez  at 
(202)  219-2843. 

j.  Conmient  Date:  Sixty  days  from  the 
date  of  issuance  of  this  notice. 
(November  1, 1993) 

k.  Status  of  Environmental  Analysis: 
This  application  is  now  ready  for 
environmental  analysis  at  this  time— see 
attached  paragraph  D9. 


1.  Description  of  Project:  The  existing 
project  consists  of  the  Silvis 
Development  and  the  Beaver  Falls 
Development. 

The  Silvis  Development  consists  of: 
(1)  The  60-foot-high,  135-foot-long 
Upper  Silvis  Dam  with  a  crest  elevation 
of  1,164  feet;  (2)  the  Upper  Silvis 
Spillway  with  a  crest  elevation  of  1,154 
feet;  (3)  an  800-foot-long  spillway 
channel  from  the  Upper  Silvis  Spillway 
to  Lower  Lake  Silvis;  (4)  Upper  Lake 
Silvis  with  a  storage  capacity  of  38,000 
acre- feet  at  maximimi  water  siuface  of 
1,154  feet;  (5)  the  980-foot-long  Tunnel 
1;  (6)  a  36-inch-diameter  penstock;  (7) 
Silvis  Powerhouse  containing  a  2,100 
Kw  generating  unit;  (8)  a  trapezoidal- 
shaped  channel  tailrace  about  150  feet 
long  discharging  into  Lower  Lake  Silvis; 
(9)  a  2,900-foot-long,  5-Kv  submarine 
cable  and  a  7, 100-foot-long,  34.5-Kv 
aerial  transmission  line;  and  (10)  other 
appurtenances. 

The  Beaver  Falls  Development 
consists  of:  (1)  Lower  Lake  Silvis  with 
a  storage  capacity  of  8,052  acre- feet  at 
maximum  water  surface  elevation  of  827 
feet;  (2)  the  32-foot-high.  140-foot-long 
Lower  Silvis  Dam;  (2)  the  3-foot-high, 
40-foot-long  Beaver  Falls  Creek 
Diversion  Dam,  with  6-inch-high 
flashboards,  about  two-thirds  of  a  mile 
downstream  of  Lower  Lake  Silvis;  (3)  an 
intake  structure  at  Lower  Lake  Silvis;  (4) 
the  3, 800-foot-long  Tunnel  2;  (4)  a  42- 
inch-diameter  penstock  through  Tunnel 
3  feeding  units  3  and  4  (2,000  kW  each) 
in  Beaver  Falls  powerhouse;  (5)  a  225- 
foot-long,  20-inch-diameter  wood  stave 
pipe  from  Tunnel  2  discharging  into 
Beaver  Falls  Creek  just  upstream  of  the 
diversion  dam;  (6)  a  28-inch-diameter, 
4,170-foot-long  penstock  from  the 
diversion  dam  feeding  unit  1  (1,000  kW) 
at  the  Beaver  Falls  Powerhouse  (unit  2 
has  been  decommissioned);  (7)  2  tailrace 
channels;  and  (8)  other  appurtenances. 

m.  This  notice  also  consists  of  the 
following  standard  paragraph:  D9. 

n.  Available  Locations  of  Application 
A  copy  of  the  application,  as  amended 
and  supplemented,  is  available  for 
inspection  and  reproduction  at  the 
Commission's  PubUc  Reference  and 
Files  Maintenance  Branch,  located  at 
941  North  Capitol  Street,  NE.,  room 
3104.  Washington,  DC  20426,  or  by 
calling  (202)  208-1371.  A  copy  is  also 
available  for  inspection  and 
reproduction  at  the  address  shown  in 
item  h  above. 

6a.  Type  of  Application:  Revise 
Project  Boimdary. 

b.  Project  No.:  2403-002. 

c.  Date  Filed:  July  26, 1993. 

d.  Applicant:  Bangor  Hydro-Electric 
Company. 

e.  Name  of  Project:  Veazie  Project. 
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f.  Location:  Penobscot  River, 
Penobscot  County,  Maine. 

g.  Filed  Pursuant  to:  Federal  Power 
Act.  16  U.S.C.  791(a)-«25(r). 

h.  Apphcant  Contact:  Mr.  Douglas 
Morreu,  Bangor  Hydro-Electric  Power 
Company,  33  State  Street.  Post  Office 
Box  932.  Bangor.  ME  04401,  (207)  945- 
5621. 

i.  FERC  Contact:  Anum  Purchiaroni, 
(202) 219-3297. 

i.  Comment  Date:  October  22, 1993. 

k.  Description  of  Project:  Bangor 
Hydro-Electric  Power  Company, 
licensee  for  the  Veazie  Project,  has  filed 
an  application  to  revise  its  project 
boundary.  The  licensee  proposes  to 
modify  exhibit  K  Sheet  1,  Detail  Map 
Reservoir.  This  modification  is 
necessary  to  include  a  recently 
completed  recreation  facility.  The 
facility  is  located  3,800  feet 
approximately  upstream  from  the  dam 
and  1.300  feet  from  the  river  to  Rt.  178 
on  the  south-shore  of  the  Penobscot 
River.  The  facility  consists  of  an  access 
road,  a  boat  ramp  and  17  parking 
accommodations.  The  land  included  in 
the  new  boundary  is  owned  by  the 
Bangor  Hydro-Electric  Power  Company. 

1.  This  notice  also  consists  of  the 
following  standard  paragraphs:  B.  Cl. 
andD2. 

7a.  Type  of  Application:  Non-project 
use  of  project  lands. 

b.  Project  No.:  2197-016. 
-    c.  Date  Filed:  June  7. 1993. 

d.  Applicant:  Yadkin.  Inc. 

e.  Name  of  Project:  Yadkin  Project. 

f.  Location  On  the  Yadkin-Pee  Dee 
River  in  Stanly,  Montgomery,  Davidson, 
and  Rowan  Counties,  North  Carolina. 

g.  Filed  Pursuant  to:  Section  23(b)  of 
the  Federal  Power  Act,  16  U.S.C.  817(b). 

h.  Applicant  Contact:  Ms.  Julia 
Larson,  Yadkin,  Inc.,  P.O.  Box  576, 
Badin.  NC  28009-0576.  (704)  422-5679. 

i.  FERC  Contact:  Steve  Hocking.  (202) 
219-2656. 

i.  Conunent  Date:  October  25. 1993. 

k.  Description  of  Project:  The  licensee 
requests  approval  to  allow  Lake  Badin 
Associates  to  build  a  marina  north  of 
Pennington  Ferry,  on  Uwharrie  Point  in 
the  Narrows  Reservoir  (Badin  Lake).  The 
proposed  marina  would  be  built  in 
stages  and  may  contain  the  following 
facilities:  1  boat  ramp,  drydock  storage 
for  up  to  400  boats.  1  launch  well.  1 
refuehng  dock,  up  to  80  wet  slips, 
parking  for  13  trailers,  parking  for  up  to 
204  cars,  and  other  related  facilities. 
The  marina  could  be  significantly 
smaller  than  the  maximum  size 
proposed  above. 

1.  This  notice  also  consists  of  the 
following  standard  paragraphs:  B.  Cl, 
andD2. 

Ba.  Type  of  Application:  Declaration 
of  Intention. 


b.  Project  No.:  EL93-59-000. 

c.  Date  Filed:  August  5. 1993. 

d.  Apphcant:  Echo  Bay  Alaska,  Inc. 

e.  Name  of  Project:  Alaska-Juneau 
Mine  Conduit  Facility. 

f.  Location:  Sheep  Creek,  near  Joneau. 
in  Juneau  County,  Alaska. 

g.  Filed  Pursuant  to:  Section  23(b)  of 
the  Federal  Power  Act,  16  U.S.C.  817(b). 

h.  Applicant  Contact:  Steven  W. 
Silver,  Esquiie,  Robertson,  Monagle  k 
Eastaugh.  2300  Clarendon  Blvd.,  suite 
1010,  Arlington,  VA  22201,  (703)  527- 
4414. 

i.  FERC  Contact:  EtU  Foster,  (202) 
219-2679. 

j.  Comment  Date:  October  22, 1993. 

k.  Description  ofProject:The 
proposed  Alaska-Juneau  Mine  Conduit 
Facility  would  consist  of:  (1)  A 
proposed  332  foot-high.  900  foot-long 
roller-compacted  dam;  (2)  a  3,700  foot- 
long,  48-inch  steel  penstock;  (3)  a 
proposed  powerhouse  containing  one 
generating  unit  rated  at  4.9  MW;  (4)  a  69 
Kv  power  line:  and  (5)  appurtenant 
facilities. 

When  a  Declaration  of  Intention  is 
filed  with  the  Federal  Energy  Regulatory 
Commission,  the  Federal  Power  Act 
requires  the  Commission  to  investigate 
and  determine  if  the  interests  of 
interstate  or  foreign  commerce  would  be 
affected  by  the  project.  The  Commission 
also  determines  whether  or  not  the 
project:  (1)  Would  be  located  on  a 
navigable  waterway;  (2)  would  occupy 
or  affect  public  lands  or  reservations  of 
the  United  States;  (3)  would  utilize 
surplus  water  or  water  power  from  a 
government  dam;  or  (4)  if  applicable, 
has  involved  or  would  involve  any 
construction  subsequent  to  1935  that 
may  have  increased  or  would  increase 
the  project's  head  or  generating 
capacity,  or  have  otherwise  significantly 
modified  the  project's  pre-1935  design 
or  operation. 

L  Purpose  of  Project:  Applicant 
proposed  to  supply  water  to  an 
industrial  facility  which  is  a  part  of  the 
A.J.  Mine  reconstruction. 

m.  Tiiis  notice  also  consists  of  the 
following  standard  paragraphs:  B,  Cl, 
andD2. 
9a.  Type  of  Application:  Minor 

b.  Project  No.:  11058-001. 

c.  Date  filed:  November  2. 1992. 

d.  Applicant:  A.L.L.  Natural 
Resources.  Inc. 

e.  Name  of  Project:  Fitchburg  Paper 
Mill  Dam  #4. 

f.  Location:  On  the  North  Nashua 
River,  in  Worcester  County, 
Massachusetts. 

g.  Filed  Pursuant  to:  Federal  Power 
Act,  16  U.S.C.  791(a>-825(r). 

h.  Applicant  Contact:  James  Lane. 
A.L.L.  Natural  Resources.  Inc.,  29 


Westminster  St.,  Fitdiburg.  MA  01420. 
(508)  342-4029. 

i.  FERC  Contact:  Mary  C.  Golato.  (202) 
219-2804. 

j.  Deadline  for  Interventions  and 
Prof  esfs:  November  15. 1993. 

k.  Status  of  Environmental  Analysis: 
This  application  has  been  accepted  for 
filing  but  is  not  ready  for  environmental 
analysis  at  this  time — see  attached 
parara'aph  D8. 

1.  Description  of  Project:  The  proposed 
project  con^sts  of:  (1)  An  existing 
granite  block  and  concrete  dam  200  feet 
long;  (2)  an  existing  reservoir  with  a 
surface  area  of  1  acre  and  a  total  storage 
volume  of  3  acre-feet  at  the  proposed 
normal  maximum  surface  elevation  of 
525.6  feet  NGVD;  (3)  a  proposed 
powerhouse  containing  (a)  two 
proposed  8-foot-diameter  by  6-foot-wide 
overshot  waterwheels.  constructed  of 
ship-grade  steel,  each  with  a  maximum 
hydraulic  capacity  of  37.5  cfe  (providing 
a  combined  maximum  hydraidic 
capacity  of  75  cfs)  and  rated  at  25  kW. 
and  (b)  two  proposed  25-kW  generators 
(providing  a  total  plant  rating  of  50  kW); 
and  (4)  existing  and  proposed 
appurtenant  facilities. 

m.  Purpose  of  Project:  All  project 
energy  generated  would  be  utilized  by 
the  applicant  or  sold. 

n.  This  notice  also  consists  of  the 
following  standard  paragraphs:  A2.  A9. 
Bl.andD8. 

o.  Available  Locations  of  Application: 
A  copy  of  the  application  is  available  for 
inspection  and  reproduction  at  the 
Commission's  Public  Reference  and 
Files  Maintenance  Branch,  located  at 
941  North  Capitol  Street,  NE.,  room 
3104,  Washington,  DC  20426,  or  by 
calling  (202)  219-1371.  A  copy  is  also 
available  for  inspection  and 
reproduction  at  Mr.  James  Lane  III,  29 
Westininster  St..  Fitchburg.  MA.  (508) 
342-4029. 

Standard  Paragraphs 

A2.  Development  Application — Any 
qualified  applicant  desiring  to  file  a 
competing  application  must  submit  to 
the  Commission,  on  or  before  the 
specified  deadline  date  for  the 
particular  application,  a  competing 
development  application,  or  a  notice  of 
intent  to  file  such  an  application. 
Submission  of  a  timely  notice  of  intent 
allows  an  interested  person  to  file  the 
competing  development  application  no 
later  than  120  days  after  the  specified 
deadline  date  for  the  particidar 
application.  Applications  for 
preliminary  permits  will  not  be 
accepted  in  res|XHise  to  this  notice. 

A5.  Preliminary  Permit — ^Anyone 
desiring  to  file  a  competing  f^plicaUuu 
for  preUminaiy  permit  for  a  proposed 
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project  must  submit  tbe  competing 
application  itself,  or  a  notice  of  intent  to 
file  such  an  application,  to  the 
Commission  on  or  before  the  specified 
comment  date  for  the  particulu* 
application  (see  18  CFR  4.36). 
Submission  of  a  timely  notice  of  intent 
allows  an  interested  person  to  file  the 
competing  preUminary  permit 
application  no  later  than  30  days  after 
the  specified  comment  date  for  the 
particular  application.  A  comp>eting 
preliminary  permit  application  must 
conform  with  18  CFR  4.30(b)  (1)  and  (9) 
and  4.36. 
A7.  Preliminary  Permit — Any 

3ualified  development  applicant 
esiring  to  file  a  competing 
development  application  must  submit  to 
the  Commission,  on  or  before  a 
specified  comment  date  for  the 
particular  application,  either  a 
competing  development  application  or  a 
notice  of  intent  to  file  such  an 
application.  Submission  of  a  timely 
notice  of  intent  to  file  a  development 
application  allows  an  interest  person  to 
file  the  competing  application  no  later 
than  120  days  after  the  specified 
comment  date  for  the  particular 
application.  A  competing  license 
application  must  conform  with  18  CFR 
4.30(b)  (1)  and  (9)  and  4.36. 

A9.  Notice  of  intent — A  notice  of 
intent  must  specify  the  exact  name, 
business  address,  and  telephone  number 
of  the  prospective  applicant,  and  must 
include  an  unequivocal  statement  of 
intent  to  submit,  if  such  an  application 
may  be  filed,  either  a  preliminary 
permit  application  or  a  development 
application  (specify  which  type  of 
application).  A  notice  of  intent  must  be 
served  on  the  applicant(s)  named  in  this 
public  notice. 

AID.  Proposed  Scope  of  Studies  imder 
Permit — ^A  preliminary  permit,  if  issued, 
does  not  authorize  construction.  The 
term  of  the  proposedpreliminary  permit 
with  be  36  months.  The  work  proposed 
under  the  preliminary  permit  would 
include  economic  analysis,  preparation 
of  preliminary  engineering  plans,  and  a 
study  of  environmental  impacts.  Based 
on  the  results  of  these  studies,  the 
Applicant  would  decide  whether  to 
proceed  with  the  preparation  of  a 
development  application  to  construct 
and  operate  the  project. 

B.  Comments.  Protests,  or  Motions  to 
Intervene — Anyone  may  submit 
comments,  a  protest,  or  a  motion  to 
intervene  in  accordance  with  the 
requirements  of  the  Rules  of  Practice 
and  Procedure.  18  CFR  385.210.  .211. 
.214.  In  determining  the  appropriate 
action  to  take,  the  Commission  will 
consider  all  protests  or  other  comments 
filed,  but  only  those  who  file  a  motion 


to  intervene  in  accordance  with  the 
Commission's  Rules  may  become  a 
party  to  the  proceeding.  Any  comments, 
protests,  or  motions  to  intervene  must 
be  received  on  or  before  the  specified 
comment  date  for  the  particmar 
application. 

Bl.  Protests  or  ?>4otions  to  Intervene — 
Anyone  may  submit  a  protest  or  a 
motion  to  intervene  in  accordance  with 
the  requirements  of  Rules  of  Practice 
and  Procedure,  18  CFR  385.210. 
385.211.  and  385.214.  In  determining 
the  appropriate  action  to  take,  the 
Commission  will  consider  all  protests 
filed,  but  only  those  who  file  a  motion 
to  intervene  in  accordance  with  the 
Commission's  Rules  may  become  a 
party  to  the  proceeding.  Any  protests  or 
motions  to  intervene  must  be  received 
on  or  before  the  specified  deadline  date 
for  the  particular  epplication. 

C.  Filing  and  Service  of  Responsive 
Documents — Any  Slings  must  bear  in 
all  capital  letters  tie  tiUe 
"COMMENTS".  "NOTICE  OF  INTENT 
TO  FILE  COMPET2VJG  APPUCA'HON". 
"CONffETING  APPUCATION", 
"PROTEST ",  "MOTION  TO 
INTERVENE",  as  epplicable,  and  the 
Project  Number  of  the  particular 
application  to  which  the  filing  refers. 
Any  of  the  above-named  dociiments 
must  be  filed  by  providing  the  original 
and  the  number  of  copies  provided  by 
the  Commission's  regulations  to:  The 
Secretary,  Federal  Energy  Regulatory 
Commission,  825  North  Capitol  Street, 
NE..  Washington.  DC  20426.  An 
additional  copy  must  be  sent  to 
Director,  Division  of  Project  Review. 
Federal  Energy  Regulatory  Commission, 
Room  1027,  at  the  above-mentioned 
address.  A  copy  of  any  notice  of  intent, 
competing  application  or  motion  to 
intervene  must  also  be  served  upon  each 
representative  of  the  Applicant 
specified  in  the  particular  application. . 

Cl.  Filing  and  Service  of  Responsive 
Documents — Any  filings  must  bear  in 
all  capital  letters  the  title 
"COMMENTS", 

"RECOMMENDATIONS  FOR  TERMS 
AND  CONDITIONS".  "PROTEST",  or 
"MO'nON  TO  INTERVENE",  as 
applicable,  and  the  Project  Number  of 
the  particular  application  to  which  the 
filing  refers.  Any  cf  the  above-named 
documents  must  be  filed  by  providing 
the  original  and  tha  number  of  copies 
provided  by  the  Ctmmission's 
regulations  to;  The  Secretary.  Federal 
Energy  Regulatory  Commission,  825 
North  Capitol  Street.  NE..  Washington. 
DC  20426.  A  copy  of  any  motion  to 
intervene  must  al&o  be  served  upon  each 
representative  of  the  Applicant 
specified  in  the  particular  application. 


D2.  Agency  Comments — Federal, 
state,  and  local  agencies  are  invited  to 
file  comments  on  the  described 
applicaticui.  A  copy  of  the  appUcation 
may  be  obtain  by  agencies  directly  from 
the  Applicant.  If  an  agency  does  not  file 
comments  within  the  time  specified  for 
filing  comments,  it  will  be  presimied  to 
have  no  comments.  One  copy  of  an 
agency's  comments  must  also  be  sent  to 
the  Applicant's  representatives. 

DS.  Filing  and  Service  of  Responsive 
Docimients — The  application  is  not 
ready  for  environmental  analysis  at  this 
time;  therefore,  the  Commission  is  not 
now  requesting  comments, 
recommendations,  terms  and 
conditions,  or  prescriptions. 

When  the  application  is  ready  for 
environmentaJ  analysis,  the 
Commission  will  issue  a  public  notice 
requesting  comments, 
recommendations,  terms  and 
conditions,  or  prescriptions. 

All  filings  must  (1)  bear  in  all  capital 
letters  the  title  "PROTESTS"  or 
"MOTION  TO  INTERVENE,"  "NOTICE 
OF  INTENT  TO  FILE  COMPETING 
APPUCATION,"  or  "COMPETING 
APPUCATION;"  (2)  set  forth  in  the 
heading  the  name  of  the  applicant  and 
the  project  number  of  the  application  to 
which  the  filing  responds;  (3)  furnish 
the  name,  address,  and  telephone 
number  of  the  person  protesting  or 
intervening;  and  (4)  otherwise  comply 
with  the  requirements  of  18  CFR 
385.2001  through  385.2005.  Agencies 
may  obtain  copies  of  the  application 
directly  fitun  the  applicant.  Any  of  these 
documents  must  be  filed  by  providing 
the  original  and  the  number  of  copies 
required  by  the  Commission's 
regulations  to:  The  Secretary,  Federal 
Energy  Regulatory  Commission,  825 
North  Capitol  Street.  NE.,  Washington, 
DC  20426.  An  additional  copy  must  be 
sent  to  Director,  Division  of  Project 
Review,  Office  of  Hydropower 
Licensing,  Federal  Energy  Regulatory 
Commission,  room  1027,  at  the  above 
address.  A  copy  of  any  protest  or  motion 
to  intervene  must  be  served  upon  each 
representative  of  the  applicant  specified 
in  the  particular  application. 

D9.  Filing  and  Service  of  Response 
Doamients — The  application  is  ready 
for  environmental  analysis  at  this  time, 
and  the  Commission  is  requesting 
comments,  reply  comments, 
recommendations,  terms  and 
conditions,  and  prescriptions. 

The  Commission  directs,  pursuant  to 
§  4.34(b)  of  the  regulations  (see  Order 
No.  533  issued  May  8,  1991.  56  FR 
23108,  May  20,  1991)  that  all  comments, 
recommendations,  terms  and  conditions 
and  prescriptions  concerning  the 
application  be  filed  with  the 
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Commission  within  60  days  from  the 
issuance  date  of  this  notice.  (November 
1. 1993  for  Project  No.  1922-008.)  All 
reply  comments  must  be  filed  with  the 
Commission  within  105  days  from  the 
date  of  this  notice.  (December  16. 1993 
for  Project  No.  1922-008.) 

Anyone  may  obtain  an  extension  of 
time  for  these  deadlines  from  the 
Commission  only  upon  a  showing  of 
good  cause  or  extraordinary 
circumstances  in  accordance  with  18 
CFR  385.2008. 

All  filings  must  (1)  bear  in  all  capital 
letters  the  title  "COMMENTS".  "REPLY 
COMMENTS". 

"RECOMMENDATIONS,"  'TERMS 
AND  CONDITIONS."  or 
"PRESCRIPTIONS;"  (2)  set  forth  in  the 
heading  the  name  of  the  appUcant  and 
the  project  number  of  the  appUcation  to 
which  the  filing  responds;  (3)  furnish 
the  name,  address,  and  telephone 
number  of  the  person  submitting  the 
filing;  and  (4)  otherwise  comply  with 
the  requirements  of  18  CFR  385.2001 
through  385.2005.  All  comments, 
recommendations,  terms  and  conditions 
or  prescriptions  must  set  forth  their 
evidentiary  basis  and  otherwise  comply 
with  the  requirements  of  18  CFR  4.34(b). 
Any  of  these  documents  must  be  filed 
by  providing  the  original  and  the 
number  of  copies  required  by  the 
Commission's  regulations  to:  The 
Secretary,  Federal  Energy  Regulatory 
Commission,  825  North  Capitol  Street, 
NE.,  Washington,  DC  20426.  An 
additional  copy  must  be  sent  to 
Director,  Division  of  Project  Review. 
Office  of  Hydropower  Licensing, 
Federal  Energy  Regulatory  Commission, 
room  1027,  at  the  above  address.  Each 
filing  must  be  accompanied  by  proof  of 
service  on  all  persons  listed  on  the 
service  list  prepared  by  the  Commission 
in  this  proceeding,  in  accordance  with 
18  CFR  4.34(b),  and  385.2010. 

Dated:  September  14. 1993.  Washington, 
DC. 

Loia  0.  Cashell; 
Secreiary. 

[FR  Doc  93-22839  Filed  9-17-93;  8:45  am) 
BtLUNG  CODE  1717-01-M 

[Ooctot  No.  JD93-14460T  New  Mw(lco-55] 

United  StatM  Department  of  the 
Interior,  Bureau  of  Land  Management; 
NGPA  Notice  of  Determination  by 
Jurisdictional  Agency  Designating 
Tight  Formation 

September  14, 1993. 

Take  notice  that  on  September  13. 
1993,  the  United  States  Department  of 
the  Interior's  Bureau  of  Land 
Management  (BLM)  submitted  the 


above-referenced  notice  of 
determination  pursuant  to 
§  271.703(c)(3)  of  the  Commission's 
regulations,  that  the  Pictured  Cliffs 
Formation  underlying  certain  lands  in 
the  Loe  Area  Fulcher-Kutz  Pictured 
Cli&  Pools  located  in  San  Juan  County, 
New  Mexico,  quahfies  as  a  tight 
formulation  under  section  107(b)  of  the 
Natural  Gas  PoUcy  Act  of  1978.  The  area 
of  application  covers  approximately 
1,902  acres,  more  or  less,  consisting  of 
12.6%  Fee,  33.6%  State,  and  53.8% 
Federal  Lands.  The  recommended  area 
is  described  as  follows: 

Township  29  North,  Range  12  West 

Sections  15-16:  All 
Section  23:  All 

The  notice  of  determination  also 
contains  BLM's  and  the  State  of  New 
Mexico's  findings  that  the  referenced 
portion  of  the  Pictured  CUffs  Formation 
meets  the  requirements  of  the 
Commission's  regulations  set  forth  in  18 
CFR  part  271. 

The  application  for  determination  is 
available  for  inspection,  except  for 
material  which  is  confidential  imder  18 
CFR  275.206,  at  the  Federal  Energy 
Regulatory  Commission,  825  North 
Capitol  Street,  NE.,  Washington,  DC 
20426.  Persons  objecting  to  the 
determination  may  file  a  protest,  in 
accordance  with  18  CFR  275.203  and 
275.204,  within  20  days  after  the  date 
this  notice  is  issued  by  the  Commission. 
Loia  D.  CasheU. 
Secretary. 

[FR  Doc.  93-22832  Filed  9-17-93;  8:45  am] 
BIUJNQ  COOe  «717-01-M 


[Docket  No*.  CP93-622-000,  et  ■!.] 

Tennessee  Gas  Pipeline  Co.,  et  al.; 
Natural  Gas  Certificate  Filings 

September  13, 1993. 

Take  notice  that  the  following  filings 
have  been  made  with  the  Commission: 

1.  Tennessee  Gas  Pipeline  Ca 

[Docket  No.  CP93-622-0001 

Take  notice  that  on  August  6. 1993, 
Tennessee  Gas  Pipeline  Company 
(Tennessee),  P.O.  Box  2511,  Houston. 
Texas  77252,  filed  rin  Docket  No.  CP93- 
622-000,  an  application  pursuant  to 
Section  7(b)  of  the  Natural  Gas  Act  for 
permission  and  approval  to  abandon  a 
firm  transportation  service  to  Columbia 
Gas  Transmission  Corporation 
(Columbia)  imder  Tennessee's  Rate 
Schedule  T-20,  all  as  more  fully  set 
forth  in  the  application  on  file  with  the 
Commission  and  open  to  pubUc 
inspection. 


No  faciUties  are  proposed  to  be 
abandoned  herein. 

Comment  date:  October  4. 1993.  in 
accordance  with  Standard  Paragraph  F 
at  the  end  of  this  notice. 

2.  U-T  OfiEshore  System 

[Docket  No.  CP93-693-O00) 

Take  notice  that  on  August  30, 1993, 
U-T  Offshore  System,  (U-TOS)  P.O. 
Box  1396.  Houston.  Texas  77251.  filed 
in  Docket  No.  CP93-693-000  an 
application  pursuant  to  Section  7(b)  of 
the  Natural  Gas  Act  (NGA),  as  amended, 
and  the  Rules  and  Regulations  of  the 
Federal  Energy  Regulatory  Commission 
(Commission),  for  authorization  to 
abandon  transportation  service 
currently  being  rendered  for  CNG 
Transmission  Corporation  (CNG),  all  as 
more  fully  set  forth  in  the  application 
which  is  on  file  with  the  Commission 
and  open  to  public  inspection. 

U-'fOS  proposes  to  terminate  36,417 
Mcf  per  day  in  currently  effective  firm 
transportation  service  it  renders  for  CNG 
according  to  U-TOS'  Rate  Schedule  T- 
5.  U-TOS  also  proposes  to  terminate 
70,000  Mcf  per  day  in  associated 
Interruptible  Overrun  Transportation 
Service  volumes  rendered  according  to 
its  Rate  Schedule  I.  Service  for  CNG  was 
certificated  in  Docket  No.  CP76-118  by 
order  issued  June  12, 1978.  3  FERC 1 
61,232  (1978).  U-TOS  states  that 
according  to  timely  notice  given  to  it  by 
CNG's  letter  dated  July  26, 1993.  it 
proposes  to  terminate  these  services 
effective  August  9, 1994 — the  end  of  the 
primary  term  of  an  agreement  between 
U-TOS  and  CNG  dated  May  1, 1978. 
and  designated  as  U-TOS'  Rate 
Schedule  T-5. 

U-TOS  states  that  it  proposes  no 
abandonment  of  facilities.  U-TOS  states 
that  it  anticipates  no  adverse  impact  on 
its  supply  of  natural  gas  or 
transportation  services  as  a  result  of  the 
requested  abandonment. 

Comment  date:  October  4, 1993.  in 
accordance  with  Standard  Paragraph  F 
at  the  end  of  this  notice. 

3.  U-T  GfiEshore  System 

(Docket  No.  CP93-694-0001 

Take  notice  that  on  August  30, 1993, 
U-T  Offshore  System  (U-TOS),  P.O. 
Box  1396.  Houston.  Texas  77251,  filed 
in  Docket  No.  CP93-694-000  an 
application  pursuant  to  Section  7(b)  of 
the  Natural  Gas  Act  (NGA),  as  amended, 
and  the  Rules  and  Regulations  of  the 
Federal  Energy  Regulation  Commission 
(Conunission).  for  authorization  to 
abandon  transportation  service 
currently  being  rendered  for  United  Gas 
Pipe  Line  Company  (United),  all  as 
more  fully  set  forth  in  the  application 
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which  is  on  file  with  the  Commission 
and  op^  to  the  public  inspection. 

U-TOS  proposes  to  tenninate  206.547 
Mcf  per  day  in  currently  effective  firm 
transportation  service  it  renders  for 
United  according  to  U-TOS'  Rate 
Schedule  T-3.  U-TOS  also  proposes  to 
terminate  365.500  Mcf  per  day  in 
associated  Intemiptible  Overrun 
Transportation  Service  Volumes 
rendered  according  to  its  Rate  Schedule 
I.  Service  for  United  was  certificated  in 
Docket  No.  CP76-118  by  order  issued 
January  13. 1977.  57  FPC  199  (1977).  U- 
TOS  states  that  according  to  timely 
notice  given  to  it  by  United's  letter 
dated  Jime  19, 1992,  it  proposes  to 
terminate  these  services  effective  May 
22, 1994 — one  year  after  the  end  of  the 
primary  term  of  an  agreement  between 
U-TOS  and  United  dated  December  1, 
1977,  and  designated  as  U-TOS'  Rate 
Schedule  T-3. 

U-TOS  states  that  it  proposes  no 
abandonment  of  faciUties.  U-TOS  states 
that  it  anticipates  no  adverse  impact  on 
its  supply  of  natural  gas  or 
transportation  services  as  a  result  of  the 
requested  abandonment. 

Comment  Date:  October  4, 1993,  in 
accordance  with  Standard  Paragraph  F 
at  the  end  of  this  notice. 

4.  U-T  0£Eshore  System 

[Docket  No.  CP93-695-000] 

Take  notice  that  on  August  30, 1993, 
U-T  Offshore  System  (U-TOS),  P.O. 
Box  1396,  Houston,  Texas  77251,  filed 
in  Docket  No.  CP93-695-O00  an 
application  pursuant  to  Section  7(b)  of 
the  Natural  Gas  Act  (NGA),  as  amended, 
and  the  Rules  and  Regulations  of  the 
Federal  Energy  Regulatory  Commission 
(Commission),  for  authorization  to 
abandon  transportation  service 
currently  being  rendered  for  Teimessee 
Gas  Pipeline  Company  (Teimessee),  all 
as  more  fully  set  forth  in  the  application 
which  is  on  file  with  the  Commission 
and  open  to  pubUc  inspection. 

U-iXDS  proposes  to  terminate  38,300 
Mcf  per  day  in  currently  effective  firm 
transportation  service  it  renders  for 
Tennessee  according  to  U-TOS'  Rate 
Schedule  T-6.  U-TOS  also  proposes  to 
terminate  161,336  Mcf  per  day  in 
associated  Intemiptible  Overrun 
Transportation  Service  voliunes 
rendered  according  to  its  Rate  Schedule 
I.  Service  for  Tennessee  was  certified  in 
Docket  No.  CP76-118  by  order  issued 
June  12, 1978,  3  FERC  161,232  (1978). 
U-TOS  states  that  according  to  timely 
notice  given  to  it  by  Tennessee's  letter 
dated  March  31, 1993,  it  proposes  to 
terminate  these  services  effective 
January  5, 1995 — the  end  of  the  primary 
term  of  an  agreement  between  U-TOS 
and  Tennessee  dated  May  1, 1978,  and 


designated  as  U-TOS'  Rate  Schedule  T- 
6. 

U-TOS  states  that  it  proposes  no 
abandoimient  of  facilities.  U-TOS  states 
that  it  anticipates  no  adverse  impact  on 
its  supply  of  natural  gas  or 
transportation  services  as  a  result  of  the 
requested  abandonment. 

Comment  Date:  October  4, 1993,  in 
accordance  with  Standard  Paragraph  F 
at  the  end  of  this  notice. 

5.  High  Island  Ofibbore  S3^tem 

[Docket  No.  CP93-690-00OJ 

Take  notice  that  on  August  30, 1993, 
High  Island  Offshore  System  (HIOS), 
500  Renaissance  Center,  Detroit, 
Michigan  48243,  filed  in  Docket  No. 
CP93-690-000  an  appUcation  pursuant 
to  Section  7(b)  of  the  Natural  Gas  Act 
(NGA),  as  amended,  and  the  Rules  and 
Regulations  of  the  Federal  Energy 
Regulatory  Conmiission  (Commission), 
for  authorization  to  abandon 
transportation  service  ciirrently  being 
rendered  for  Teimessee  Gas  Pipeline 
Company  (Tennessee),  all  as  more  fully 
set  forth  in  the  application  which  is  on 
file  with  the  Commission  and  open  to 
public  inspection. 

HIOS  proposes  to  terminate  63,619 
Mcf  per  day  in  firm  transportation 
service  which  it  renders  for  Tennessee 
according  to  HIOS'  Rate  Schedule  T-11. 
HIOS  also  proposes  to  terminate 
266,700  Mcf  per  day  in  associated 
Intemiptible  Overrun  Transportation 
Service  volumes  it  renders  according  to 
its  Rate  Schedide  L  HIOS  notes  that 
service  for  Tennessee  was  certificated  in 
Docket  No.  CP75-104  by  order  issued 
March  29, 1982. 18  FERC  1 61,274 
(1982).  HIOS  states  that  according  to 
timely  notice  given  to  it  by  Tennessee's 
letter  dated  March  31, 1993,  it  proposes 
to  tenninate  these  services  effective 
December  31, 1994 — the  end  of  the 
primary  term  of  en  agreement  between 
HIOS  and  Tenne.'jsee  aated  February  15, 
ld78,  and  designated  as  HIOS'  Rate 
Schedule  T-11. 

HIOS  requests  that  the  abandonment 
be  conditioned  upon  Tennessee's 
remaining  subject  to  and  liable  for  any 
transition  costs,  exit  fees,  or  other 
similar  charges  that  are  imposed  as  a 
result  of  HIOS'  restructxiring  pursuant  to 
Order  Nos.  636,  et  seq.  HIOS  states  that 
it  proposes  no  abandonment  of  facilities 
in  the  instant  application. 

Comment  date:  October  4, 1993,  in 
accordance  with  Standard  Paragraph  F 
at  the  end  of  this  notice. 

6.  High  Island  Ofbhore  System 

[Docket  No.  CP93-691-000) 

Take  notice  that  on  August  30, 1993, 
High  Island  OfiBhore  System  (HIOS), 


500  Renaissance  Center,  Detroit, 
Michigan  48243,  filed  in  Docket  No. 
CP93-691-000  an  appUcation  pursuant 
to  Section  7(b)  of  the  Natural  Gas  Act 
(NGA),  as  amended,  and  the  Rules  and 
Reg\ilations  of  the  Federal  Energy 
Regulatory  Commission  (Commission), 
for  authorization  to  abandon 
transportation  service  currently  being 
rendered  for  National  Fuel  Gas  Supply 
Corporation  (National),  all  as  more  fully 
set  forth  in  the  appUcation  which  is  on 
file  with  the  Commission  and  open  to 
pubUc  inspection. 

HIOS  proposes  to  terminate  6,100  Mcf 
per  day  in  firm  transportation  service 
which  it  renders  for  National  according 
to  HIOS"  Rate  Schedule  T-14.  HIOS  also 
proposes  to  terminate  8,300  Mcf  per  day 
in  associated  Intemiptible  Overrun 
Transportation  Service  volumes  it 
renders  according  to  its  Rate  Schedule 
I.  HIOS  notes  that  service  for  National 
was  certificated  in  Docket  No.  CP75-104 
by  order  issued  March  29, 1982, 18 
FERC  1 61,274  (1982).  HIOS  states  that 
according  to  timely  notice  given  to  it  by 
National's  letter  dated  July  27, 1993,  it 
proposes  to  terminate  these  services 
effective  August  8, 1994 — the  end  of  the 
primary  term  of  an  agreement  between 
HIOS  and  National  dated  June  15, 1978, 
and  designated  as  HIOS'  Rate  Schedule 
T-14. 

HIOS  requests  that  the  abandonment 
be  conditioned  upon  National's 
remaining  subject  to  and  Uable  for  any 
transition  costs,  exit  fees,  or  other 
similar  charges  that  are  imposed  as  a 
result  of  HIOS'  restructuring  pursuant  to 
Order  Nos.  636,  et  seq.  HIOS  states  that 
it  proposes  no  abandonment  of  faciUties 
in  the  instant  appUcation. 

Comment  date:  October  4, 1993,  in 
accordance  with  Standard  Paragraph  F 
at  the  end  of  this  notice. 

7.  High  Island  OfEshore  Ssrstem 

[Docket  No.  CP93-697-000] 

Take  notice  that  on  August  31, 1993, 
High  Island  Offshore  System  (HIOS), 
500  Renaissance  Center,  Detroit, 
Michigan  4B243,  filed  in  Docket  No. 
CP93-697-000  an  appUcation  pursuant 
to  Section  7(b)  of  the  Natural  Gas  Act 
(NGA),  as  amended,  and  the  Rules  and 
Regulations  of  the  Federal  Energy 
Regulatory  Commission  (Commission), 
for  authorization  to  abandon 
transportation  service  currently  being 
rendered  for  Southern  Natural  Gas 
Company  (Southern),  all  as  more  fuUy 
set  forth  in  the  application  which  is  on 
file  with  the  Commission  and  open  to 
pubUc  inspection. 

HIOS  proposes  to  terminate  20,500 
Mcf  per  day  in  firm  transportation 
service  which  it  renders  for  Southern 
according  to  HIOS'  Rate  Schedule  T-15. 
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HIOS  also  proposes  to  terminate  20,500 
Mcf  per  day  in  associated  Interruptible 
Overrun  Transportation  Service 
volumes  it  renders  according  to  its  Rate 
Schedule  I.  HIOS  notes  that  service  for 
Southern  was  certificated  in  Docket  No. 
CP75-104  by  order  issued  March  29, 
1982. 18  FERC  161.274  (1982).  HIOS 
states  that  according  to  timely  notice 
given  to  it  by  Southern's  letter  dated 
July  12. 1993.  it  proposes  to  terminate 
these  services  effective  August  18, 
1994 — the  end  of  the  primary  term  of  an 
agreement  between  HIOS  and  Southern 
dated  February  15, 1978.  and  designated 
as  HIOS'  Rate  Schedule  T-15. 

HIOS  requests  that  the  abandonment 
be  conditioned  upon  Southern's 
remaining  subject  to  and  liable  for  any 
transition  costs,  exit  fees,  or  other 
similar  charges  that  are  imposed  as  a 
result  of  HIOS'  restructuring  pursuant  to 
Order  Nos.  636.  et  seq  HIOS  states  that 
it  proposes  no  abandonment  of  facilities 
in  the  instant  application. 

Comment  date:  October  4. 1993.  in 
accordance  with  Standard  Paragraph  F 
at  the  end  of  this  notice. 

8.  Transcontinental  Gas  Pipe  Line  Corp. 

(Docket  No.  CP93-707-O00) 

Take  notice  that  on  September  7. 
1993,  Transcontinental  Gas  Pipe  Line 
Corporation  (Transco).  P.O.  Box  1396. 
Houston,  Texas  77251,  filed  in  Docket 
No.  CP93-707-000  an  application 
pursuant  to  Section  7(b)  of  the  Natural 
Gas  Act  for  permission  and  approval  to 
abandon  Compressor  Station  No.  5, 
located  in  Golaid  County,  Texas,  all  as 
more  fully  set  forth  in  the  application 
on  file  with  the  Commission  and  open 
to  pubhc  inspection. 

Transco  was  authorized  in  Docket  No. 
CP66-233  to  construct  and  operate  three 
2,000  horsepower  Claxk  TLA-6 
compressor  units,  known  as  Compressor 
Station  No.  5.  Compressor  Station  No.  5 
was  constructed  on  Transco's  McMullen 
Lateral  in  Goliad  County,  Texas  in  1967. 
Transco  states  that  gas  supplies  in  that 
area  have  dwindled,  and  the  gas  flowing 
through  the  McMullen  Lateral  is 
sufficiently  compressed  through 
Compressor  Station  No.  30,  thus  not 
requiring  the  facilities  of  Compressor 
Station  No.  5. 

Comment  date:  October  4. 1993.  in 
accordance  with  Standard  Paragraph  F 
at  the  end  of  the  notice. 

9.  Natural  Gas  Pipeline  Co.  of  America 

(Docket  No.  CP93-687-O001 

Take  notice  that  on  August  27. 1993. 
Natural  Gas  Pipeline  Company  of 
America  (Natural).  701  East  22nd  Street, 
Lombard,  Illinois  60148,  filed  in  Docket 
No.  CP93-687-000  an  application 


pursuant  to  Section  7(b)  of  the  Natural 
Gas  Act  for  permission  and  approval  to 
abandon  approximately  90  feet  of  6-inch 
lateral,  two  6-inch  meters,  and  one  6- 
inch  side  tap,  and  one  4-inch  side  tap, 
all  located  in  Wise  County,  Texas,  and 
constructed  under  a  budget 
authorization,  all  as  more  fully  set  forth 
in  the  application  on  file  with  the 
Commission  and  open  to  public 
inspection. 

Natural  proposes  to  abandon  these 
facilities  because  they  are  no  longer 
needed.  As  stated  by  Natural,  the  related 
transportation  agreement,  as  amended 
expired  by  its  own  terms  on  May  27, 
1984  and  the  facilities  have  not  been 
used  since.  Natural  proposes  to  retire 
and  junk  the  lateral  and  meters. 

Comment  date:  October  4, 1993,  in 
accordance  with  Standard  Paragraph  F 
at  the  end  of  this  notice. 

Standard  Paragraphs 

F.  Any  person  desiring  to  be  heard  or 
make  any  protest  with  reference  to  said 
filing  should  on  or  before  the  comment 
date  file  with  the  Federal  Energy 
Regulatory  Commission,  825  North 
Capitol  Street.  NE.,  Washington,  DC 
20426.  a  motion  to  intervene  or  a  protest 
in  accordance  with  the  requirements  of 
the  Commission's  Rules  of  Practice  and 
Procedure  (18  CFR  385.211  and 
385.214)  and  the  Regulations  imder  the 
Natural  Gas  Act  (18  CFR  157.10).  All 
protests  filed  with  the  Commission  will 
be  considered  by  it  in  determining  the 
appropriate  action  to  be  taken  but  will 
not  serve  to  make  the  protestants  parties 
to  the  proceeding.  Any  person  wishing 
to  become  a  party  to  a  proceeding  or  to 
participate  as  a  party  in  any  hearing 
therein  must  file  a  motion  to  intervene 
in  accordance  with  the  Commission's 
Rules. 

Take  further  notice  that,  pursuant  to 
the  authority  contained  in  and  subject  to 
jurisdiction  conferred  upon  the  Federal 
Energy  Regulatory  Commission  by 
Sections  7  and  15  of  the  Natural  Gas  Act 
and  the  Commission's  Rules  of  Practice 
and  Procedure,  a  hearing  will  be  held 
without  further  notice  before  the 
Commission  or  its  designee  on  this 
filing  if  no  motion  to  intervene  is  filed 
within  the  time  required  herein,  if  the 
Commission  on  its  own  review  of  the 
matter  finds  that  a  grant  of  the 
certificate  is  required  by  the  public 
convenience  and  necessity.  If  a  motion 
for  leave  to  intervene  is  timely  filed,  or 
if  the  Commission  on  its  own  motion 
believes  that  a  formal  hearing  is 
required,  further  notice  of  such  hearing 
will  be  duly  given. 

Under  the  procedure  herein  provided 
for,  unless  otherwise  advised,  it  will  be 


unnecessary  for  the  applicant  to  appear 

or  be  represented  at  the  hearing. 

Lois  D.  Cashell, 

Secretary. 

(PR  Doc.  93-22838  Filed  9-17-93;  8:45  ami 

BIUMO  COOC  IT17-ai-M 

[Docket  No.  CP93-71 3-000] 

Arkia  Energy  Resources  Co.  and 
Tennessee  Gas  Pipeline  Co.; 
Application 

September  14, 1993. 

Take  notice  that  on  September  9, 
1993,  Arkla  Energy  Resources  Company 
(AER).  525  Milam  Street.  Shreveport, 
Louisiana  71101,  and  Tennessee  Gas 
Pipeline  Company  (Tennessee),  P.O. 
Box  2511,  Houston,  Texas  77252, 
collectively  referred  to  as  Applicants, 
filed  a  joint  application  pursuant  to 
section  7(b)  of  the  Natural  Gas  Act  for 
permission  and  approval  to  abandon  a 
certificated  exchange  agreement,  all  as 
more  fully  set  forth  in  the  application 
on  file  with  the  Commission  and  open 
to  public  inspection. 

AER  and  Termessee  have  mutually 
agreed  to  terminate  that  exchange 
service.  The  Applicants  received 
certificate  authorization  to  perform  the 
service  by  orders  issued  October  26. 
1977,  under  AER's  Rate  Schedule  XE-48 
and  Tennessee's  Rate  Schedule  X-55. 
The  Applicants  are  proposing  to 
abandon  the  exchange  service,  stating 
that  the  service  is  no  longer  necessary 
or  beneficial. 

No  facilities  are  proposed  to  be 
abandoned  herein. 

Any  person  desiring  to  be  heard  or  to 
make  any  protest  with  reference  to  said 
application  should  on  or  before  October 
5. 1993.  file  with  the  Federal  Energy 
Regulatory  Commission,  Washington, 
DC  20426,  a  motion  to  intervene  or  a 
protest  in  accordance  with  the 
requirements  of  the  Commission's  Rules 
of  Practice  and  Procedure  (18  CFR 
385.214  or  385.211)  and  the  Regulations 
under  the  Natural  Gas  Act  (18  CFR 
157.10).  All  protests  filed  with  the 
Commission  will  be  considered  by  it  in 
determining  the  appropriate  action  to 
taken  but  will  not  serve  to  make  the 
protestants  parties  to  the  proceeding. 
Any  person  wishing  to  become  a  party 
to  a  proceeding  or  to  participate  as  a 
party  in  any  hearing  therein  must  file  a 
motion  to  intervene  in  accordance  with 
the  Commission's  Rules. 

Take  further  notice  that,  pursuant  to 
the  authority  contained  in  and  subject  to 
the  jurisdiction  conferred  upon  the 
Federal  Energy  Regulatory  Commission 
by  sections  7  and  15  of  the  Natural  Gas 
Act  and  the  Commission's  Rules  of 
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Practice  and  Procedure,  a  hearing  will 
be  held  without  further  notice  before  the 
Commission  or  its  designee  on  this 
application  if  no  motion  to  intervene  is 
filed  within  the  time  required  herein,  if 
the  Commission  on  its  own  review  of 
the  matter  finds  that  permission  and 
approval  for  the  proposed  abandonment 
are  required  by  the  public  convenience 
and  necessity.  If  a  motion  for  leave  to 
intervene  is  timely  filed,  or  if  the 
Commission  on  its  own  motion  believes 
that  a  formal  hearing  is  required,  further 
notice  of  such  hearing  will  be  duly 
given. 

Under  the  procedure  herein  provided 
for,  unless  othervknse  advised,  it  will  be 
unnecessary  for  AER  and  Tennessee  to 
appear  or  be  represented  at  the  hearing. 
Lois  D.  Cashell, 
Secretary. 
IFR  Doc.  93-22829  Filed  9-17-93;  8:45  ami 

BIUJNG  CODE  e717-01-M 


[Dockat  No.  RP93-1 93-000] 

Columbia  Gas  Transmission  Corp.; 
Proposed  Changes  In  FERC  Gas  Tariff 

September  14, 1993. 

Take  notice  that  on  September  9, 
1993,  Columbia  Gas  Transmission 
Corporation  (Columbia]  tendered  for 
filing  as  part  of  its  FERC  Gas  Tariff.  First 
Revised  Volume  No.  1,  the  following 
proposed  changes  to  be  effective 
October  9, 1993: 

Second  Revised  Sheet  No.  1 
First  Revised  Sheet  No.  31 
Original  Sheet  No.  32 
First  Revised  Sheet  No.  127 
First  Revised  Sheet  No.  198 
Original  Sheet  No.  199 

Columbia  states  that  the  foregoing 
tariff  sheets  set  forth  the  procedures  to 
implement  the  mechanism  by  which  it 
proposes  to  recover  firom  its  wholesale 
customers  the  LNG  conversion  costs 
reviewed  and  recommended  by  the  Cost 
Verification  Committee  and  approved 
by  the  Commission's  April  23, 1993 
Order  issued  in  Docket  No.  RP78-20- 
000  and  to  reimburse  Shenandoah  Gas 
Company  (Shenandoah)  for  an 
equivalent  amount  plus  applicable 
carrying  charges. 

Specifically,  Columbia  proposes  to 
institute  a  direct  bill  whidi  would 
recover  the  level  of  LNG  conversion 
costs  approved  by  the  Commission  and 
which  would  be  payable  over  a  twelve 
month  period  with  carrying  charges. 
These  costs  would  be  allocated  to 
Columbia's  sales  customers  based  upon 
their  level  of  Annual  Entitlement 
Nominations  as  of  the  effective  date  of 
the  proposed  tariff  sheets.  The  amounts 
collected  would  be  forwarded  to 


Shenandoah  through  monthly  credits  to 
its  invoice,  in  satisfaction  of  the  LNG 
conversion  cost  claim.  Columbia's 
obligation  under  the  proposed  tariff 
provision  to  provide  credits  or 
reimbursement  to  Shenandoah  would 
extend  only  to  those  amounts  (including 
the  carrying  charges  mentioned  above) 
actually  recovered  by  Columbia  from  its 
sales  customers.  Columbia  will  provide 
its  customers  with  the  option  of 
satisfying  their  cost  responsibility  by 
means  ofa  lump  sura  payment. 

Columbia  states  that  copies  of  the 
filing  were  served  upon  the  Company's 
jurisdictional  customers  and  interested 
state  commissions. 

Any  person  desirijig  to  be  heard  or  to 
protest  said  filing  should  file  a  motion 
to  intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission,  825 
North  Capitol  Street,  NE.,  Washington, 
DC  20426,  in  accordance  with  Rules  211 
and  214  of  the  Commission's  Rules  of 
Practice  and  Procedure.  All  such 
motions  or  protests  should  be  filed  on 
or  before  September  21, 1993.  Protests 
will  be  considered  by  the  Commission 
in  determining  the  appropriate  action  to 
be  taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  Copies 
of  the  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection. 
Lois  D.  Cashell, 
Secretary. 
(FR  Doc.  93-22833  Filed  9-17-93;  8:45  am) 

MLUNG  CODE  a717-01-M 

[Docket  No.  TQ93-1 0-4-000] 

Granite  State  Gat  Transmission,  Inc.; 
Proposed  Changes  in  Rates 

September  14, 1993.      || 

Take  notice  that  on  September  9, 
1993,  Granite  State  Gas  Transmission, 
Inc.  (Granite  State),  tendered  for  filing 
as  part  of  its  FERC  Gas  Tariff,  Second 
Revised  Volume  No.  1,  the  revised  tariff 
sheets  listed  below  containing  changes 
in  rates  for  effectiveness  on  September 
10. 1993: 

Thirtieth  Revised  Sheet  No.  21 
Tenth  Revised  Sheet  No.  22 

According  to  Granite  State  its  out-of- 
cycle  purchased  gas  adjustment  filing  is 
based  on  current  projected  gas  costs  and 
sales  for  the  balance  of  the  third  quarter 
of  1993.  Granite  State  further  states  that 
the  filing  reflects  current  gas  costs  for 
spot  market  purchases  and  changes  in 
the  rates  for  transportation  services  and 
other  services  by  its  upstream  suppliers, 
Tennessee  Gas  Pipeline  Company, 
Iroquois  Gas  Transmission  System  and 


Algonquin  Gas  Transmission  Company 
as  a  result  of  the  effectiveness  of  their 
filings  in  compliance  with  Order  Nos. 
636,  et  seq.  in  Docket  Nos.  RS92-17- 
000,  RS92-23-000  and  RS92-28-000. 

Granite  State  states  that  copies  of  its 
filing  were  served  on  its  customers  Bay 
State  Gas  Company  and  Northern 
Utilities,  Inc.,  and  the  regudatory 
commissions  of  the  states  of  Maine. 
Massachusetts  and  New  Hampshire. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion 
to  intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission,  825 
North  Capitol  Street,  NE.,  Washington. 
DC  20426,  in  accordance  with  Sections 
211  and  214  of  the  Commission's  Rules 
of  Practice  and  Procedures  (18  CFR 
385.211  and  385.214).  All  such  motions 
or  protests  should  be  filed  on  or  before 
September  21, 1993.  Protests  will  be 
considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  Copies 
of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection. 
Lois  D.  Cashell, 
Secretary. 
[FR  Doc.  93-22834  Filed  9-17-93;  8:45  am] 

BILLING  COOC  «n7-01-M 


[Docket  No.  TM93-1 9-4-000] 

Granite  State  Gas  Transmission,  Inc.; 
Proposed  Changes  in  Rates 

September  14, 1993. 

Take  notice  that  on  September  9. 
1993,  Granite  State  Gas  Transmission, 
Inc.  (Granite  State),  tendered  for  filing 
as  part  of  its  FERC  Gas  Tariff,  Second 
Revised  Volume  No.  1  and  First  Revised 
Volume  No.  2,  the  revised  tariff  sheets 
listed  below  containing  proposed 
changes  in  rates  on  the  dates  indicated: 


Proposed  ef- 

fective date 

Second  Revised  Vol.  No.  1: 

Sept  1, 1993. 

Twenty-First          Revised 

Sheet  No.  25. 

Rrst  Revised  Vol.  No.  2: 

Fiftti  Revised  Sheet  No. 

Sept.  1,  1993. 

18. 

Seventh  Revised  Sheet 

Sept.  1,  1993. 

No.  28. 

Fifth  Revised  Sheet  No. 

Sept  1.  1993. 

39. 

Fourth    Revised    Sheet 

Jan.  1, 1993. 

No.  62. 

Rfth  Revised  Sheet  No. 

Sept  1,  1993. 

62. 

u 
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Foulh    Revissd    Sheet 

No.  72. 
Fifth  Revised  Sheet  Ho. 

72. 


ritjpuiti  ft- 
tockwadBte 


J«i.  1. 1993. 
Sept  1, 1993. 


According  to  Granite  State,  it  renders 
storage-related  and  other  transportation 
services  for  its  affiliated  distribution 
company  customers,  Bay  State  Gas 
Company  (Bay  State)  euid  Northern 
Utilities,  Inc.  (Northern  Utilities).  In 
each  case,  according  to  Granite  State, 
Tennessee  Gas  Pipeline  Company 
(Tennessee)  provides  the  underlying 
transportation  service  for  the  account  of 
Granite  State  and  pursuant  to  certificate 
authorizations  issued  by  the 
Commission.  Granite  State  provides  the 
transport.3tiQn  services  for  Bay  State  and 
Northern  Utilities  under  transportation 
rate  schedules  that  mirror  Tennessee's 
imderlying  transportation  rate 
schedules.  It  is  further  said  that  Granite 
State  is  authorized  to  track  rate  changes 
as  they  occxir  in  Tennessee's  underlying 
rate  schedules. 

Granite  biate  further  states  that  the 
revised  tariff  sheets  submitted  herewith 
proposed  to  be  effective  September  1, 
1993  track  the  changes  in  Tennessee's 
underlying  transportation  services 
resulting  firom  the  effectiveness  of  its 
restructuring  compliance  filing  in 
Docket  No.  RS92-23-000.  It  is  further 
stated  that  the  two  revised  tariff  sheets 
with  a  proposed  effective  date  of 
January  1, 1993  correct  a  transportation 
rate  which  Oanite  State  has  be«i 
incorrectly  tracking  due  to  a 
misunderstanding  of  the  appropriate 
Tennessee  rate. 

Granite  State  states  that  copies  of  its 
filing  were  served  on  its  customers  Bay 
State  Gas  Company  and  Northern 
Utilities,  Inc.,  and  the  regulatory 
commissions  of  the  states  of  Maine, 
Massachusetts  and  New  Hampshire. 

Any  per«  m  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion 
to  intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission,  825 
North  Capitol  Street,  NE.,  Washington, 
DC  20426,  in  accordance  with  Sections 
211  and  214  of  the  Commission's  Rules 
of  Practice  and  Procedures  (18  CFR 
385.211  and  385.214).  All  such  motions 
or  protests  should  be  filed  on  or  before 
September  21, 1993.  Protests  will  be 
considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Any  person  wishing  to  become  a  party 
musi  file  a  motion  to  intervene.  Copies 
of  this  filing  are  on  file  with  the 


Commission  and  are  available  for  public 

inspection. 

Lois  D.  CMhdl. 

Secretary. 

[FR  Doc.  93-22835  Filed  »-17-g3;  8:45  am] 

MLUNQ  cooe  •nr-m-M 

[Oocfcat  No.  CP»3-71(MX)0] 

Koch  Gataway  Pipalina  Co.;  Raqueat 
Undar  Biankat  Authorization 

September  14, 1993. 

Take  notice  that  on  September  7, 
1993.  Koch  Gateway  Pipeline  Company 
(Gateway),  formerly  United  Gas  Pipe 
Line  Company,  P.O.  Box  1478,  Houston, 
Texas  77251-1478,  filed  in  Docket  No. 
CP93-710-000.  a  request  pursuant  to 
§  157.205  of  the  Commission's 
Regulations  under  the  Natural  Gas  Act 
(18  CFR  157.205)  for  authorization  to 
place  into  jurisdictional  service  a  two- 
inch  tap  and  meter  station  constracted 
under  section  311(a)  of  the  Natural  Gas 
Policy  Act  (NGPA)  and  §  284.3(c)  of  the 
Commission's  Regulations  (18  CFR 
284.3(c))  under  its  blanket  certificate 
issued  in  Docket  No.  CP82-430-000 
pursuant  to  section  7  of  the  Natiiral  Gas 
Act,  all  as  more  fully  set  forth  in  the 
request  on  file  with  the  Commission  and 
open  to  public  inspection. 

Gateway  states  tnat  the  facilities, 
which  are  located  in  Gregg  County, 
Texas,  are  cuirrently  used  to  provide 
section  311  transportation  service  for 
Endevco  Oil  and  Gas  Company 
(Endevco).  Gateway  further  states  that 
certification  of  the  fadUties  would 
provide  Endevco  with  the  additional 
flexibility  of  being  able  to  use  these 
facilities  as  a  delivery  point  on 
Endevco's  blanket  transportation 
agreements  with  Gateway. 

Gateway  says  that  it  would  operate 
the  proposed  facilities  in  compliance 
with  18  CFR.  part  157,  subpart  F,  and 
that  it  has  sufficient  capacity  to  render 
the  proposed  service  without  detriment 
or  disadvantage  to  its  other  existing 
customers. 

Any  person  or  the  Commission's  staff 
may,  within  45  days  after  issuance  of 
the  instant  notice  by  the  Commission, 
file  pursuant  to  rule  214  of  the 
Commission's  Procedural  Rules  (18  CFR 
385.214)  a  motion  to  intervene  or  notice 
of  intervention  and  pursuant  to 
§  157.205  of  the  Regulations  under  the 
Natural  Gas  Act  (18  CFR  157.205)  a 
protest  to  the  request  If  no  protest  is 
filed  within  the  time  allowed  therefor, 
the  proposed  activity  shall  be  deemed  to 
be  authorized  effective  the  day  after  the 
Ume  allowed  for  filing  a  protest  If  a 
protest  is  filed  andnot  withdrawn 
within  30  days  after  the  time  allowed 


for  filing  a  protest,  the  instant  request 

shall  be  treated  as  an  application  for 

authorization  pursuant  to  section  7  of 

the  Natural  Gas  Act. 

Lois  O.  CacbeD, 

Secretary. 

(FR  Doc.  93-22827  Filed  9-17-93:  8:45  ami 

BILUNQ  OOOE  (717-41-11 


[Dockat  No.  TM94-1-11-001] 

Koch  Gateway  Pipeline  Co.,  FNing  of 
Revised  Tariff  Sheets 

September  14, 1993. 

Take  notice  than  on  September  10, 
1993,  Koch  Gateway  Pipeline  Company 
(KGPC)  1  tendered  for  filing  as  part  of  its 
FERC  Gas  Tariff,  Third  Revised  Volume 
No.  1,  the  following  tariff  sheets  to  be 
effective  October  1, 1993: 


Fourth 
Fourth 
Fourth 
Fourth 
Fourth 
Fourth 
Fourth 


Revised 
Revised 
Revised 
Revised 
Revised 
Revised 
Revised 


Sheet 
Sheet 
Sheet 
Sheet 
Sheet 
Sheet 
Sheet 


N0.4A 
N0.4B 
No.  4D 
No.  4E 
No.  4F 
No.  40 
N0.4H 


KGPC  states  that  the  above  referenced 
tariff  sheets  reflect  a  pagination  change 
fi^om  the  ACA  filing  made  August  31, 
1993  and  reflect  no  other  changes. 

KGPC  also  states  that  the  tariff  sheets 
are  being  mailed  to  its  customers  and  to 
interested  state  commissions. 

Any  person  desiring  to  protest  said 
filing  should  file  a  protest  with  the 
Federal  Energy  Regulatory  Commission, 
825  North  Capitol  Street,  NE., 
Washington,  DC  20426,  in  accordance 
with  §  385.211  of  the  Commission's 
regulations.  All  such  protests  should  be 
filed  on  or  before  September  21. 1993. 
Protests  will  be  considered  by  the 
Commission  in  determining  appropriate 
action  to  be  taken,  but  will  not  serve  to 
make  protestants  parties  to  the 
proceedings.  Copies  of  this  filing  are  on 
file  with  the  Commission  and  are 
available  for  public  inspection. 
Lois  D.  Cashell, 
Secretary. 

[FR  Doc.  93-22836  Filed  9-17-93;  8:45  am] 
BUUNO  COOf  •717-»t-ll 


1  Formerly  United  Gm  Pip*  Line  Company. 
While  Koch  Gateway  Pipeline  Company  it  the  new 
name  effective  August  24, 1993,  KGPC  it  filing 
under  United's  tariff  the  following  tariff  sheets. 
KGPC  inteodt  to  submit  a  Fifth  Revised  Volume  No. 
1  for  Implementation  of  Order  No.  636  sarvices  and 
will  also  contain  complete  name  changes 
throughout  at  that  time. 
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[Dockat  No.  TM94-1-1&-001] 

National  Fuel  Gas  Supply  Corp.; 
Proposed  Changes  In  FERC  Gas  Tariff 

September  14, 1993. 

Take  notice  that  on  September  9, 
1993.  National  Fuel  Gas  Supply 
Corporation  (National)  tendered  for 
filing  as  part  of  its  FERC  Gas  Tariff, 
Third  Revised  Volume  No.  1,  the 
following  tariff  sheets,  to  be  effective  on 
October  1, 1993. 

Second  Revised  Sheet  Nos.  219-220 
Second  Revised  Sheet  Nos.  222-223 
First  Revised  Sheet  No.  225 

National  states  that  the  purpose  of 
this  filing  is  to  correct  pagination  errors 
made  in  the  onginal  filing. 

National  states  that  copies  of 
.  National's  filing  were  served  on 
National's  jurisdictional  customers  and 
on  the  interested  state  commissions. 

Any  person  desiring  to  protest  said 
filing  should  file  a  protest  with  the 
Federal  Energy  Regulatory  Commission, 
825  North  Capitol  Street,  NE., 
Washington,  DC  20426,  in  accordance 
with  rule  211  of  the  Commission's  Rules 
of  or  before  September  21, 1993. 
Protests  will  be  considered  by  the 
Commission  in  determining  Uie 
appropriate  action  to  be  taken,  but  will 
not  serve  to  make  protestants  parties  to 
the  proceeding.  Copies  of  this  filing  are 
on  file  with  the  Commission  and  are 
available  for  public  inspection. 
LoisD.CasheU, 
Secretary. 

[FR  Doc.  93-22837  Filed  9-17-93;  8:45  am] 
MUMQ  CODE  erir-oi-M 


[Docket  No.  CP93-568-001] 

Nora  Transmission  Co.;  Application 

September  14, 1993. 

Take  notice  that  on  September  7, 
1993,  Nora  Transmission  Company 
(Nora),  3500  Park  Lane,  Pittsburgh, 
Pennsylvania  15275,  filed  a  compliance 
filing  of  the  provisions  of  Order  No.  636 
in  the  referenced  docket. 

Nora  states  that  on  July  19, 1993,  it 
filed  an  apphcation  in  Docket  No. 
CP93-568-000  requesting  a  part  284 
blanket  certificate  which  would  allow 
Nora  to  engage  in  the  sale, 
transportation,  and  assignment  of 
natural  gas  as  permitted  for  intrastate 
pipelines  under  subparts  C,  D,  and  E  of 
part  284  of  the  Regvdations. 

Nora  states  that  the  referenced  filing 
revises  the  July  19  filing  to  include 
language  pertaining  to  the  restructuring 
of  services  and  includes  transportation 
rates  for  firm  service  imder  Rate 
Schedule  FTS  and  interruptible  service 


under  Rate  Schedule  ITS,  and  General 
Terms  and  Conditions  governing 
restructured  open  access  transportation. 

Any  person  desiring  to  intervene  or 
protest  said  filing  should  file  an 
intervention  or  protest  with  the  Federal 
Energy  Regulatory  Commission,  825 
North  Capitol  Street,  NE.,  Washington. 
DC  20426,  in  accordance  with  Rule  211 
of  the  Commission's  Rules  of  Practice 
and  Procedure,  18  CFR  385.211  All 
protests  should  be  filed  on  or  before 
October  5. 1993.  Protests  will  be 
considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make  the 
protestants  parties  to  the  proceeding. 
Any  person  wishing  to  become  a  party 
to  a  proceeding  or  to  participate  as  a 
party  in  any  hearing  therein  must  file  a 
motion  to  intervene  in  accordance  with 
the  Commission's  rules.  Copies  of  this 
filing  are  on  file  with  the  Commission 
and  are  available  for  public  inspection. 
Lois  D.  Cashell, 
Secretary. 

[FR  Doc.  93-22826  FUed  9-17-93;  8:45  am] 
MUJNO  COM  tnr-oi-M 


(Docket  No.  CP93-71 5-000] 

Northern  Natural  Gas  Co.;  Request 
Under  Blanket  Authorization 

September  14. 1993. 

Take  notice  that  on  September  9, 
1993,  Northern  Natural  Gas  Company 
(Northern),  1111  South  lC3rd  Street, 
Omaha,  Nebraska  68124-1000,  filed  a 
prior  notice  request  with  the 
Commission  in  Docket  No.  CP93-715- 
000  pursuant  to  8 157.205  of  the 
Commission's  Regulations  under  the 
Natural  Gas  Act  (NGA)  for  authorization 
to  install  a  delivery  point  to 
accommodate  increased  natural  gas 
deliveries  to  Wisconsin  Power  k  Light 
Company  CWPiL)  under  Northern's 
blanket  certificate  issued  in  Docket  No. 
CP82-401-O00  pursuant  to  section  7  of 
the  NGA.  all  as  more  fully  set  forth  in 
the  request  which  is  open  to  public 
inspection. 

Northern  proposes  to  install  and 
operate  a  deliverj-  point  in  Lafayette 
County,  Wisconsin,  for  the  delivery  of 
160  Mcf  of  natural  gas  per  peak  day  and 
20,702  Mcf  annually  to  WP&L.  Northern 
states  that  the  proposed  delivery  point 
would  cost  an  estimated  S3 7, 846  to 
install.  Northern  also  states  that  the  total 
natiu^l  gas  volumes  it  would  deUver  to 
WP4L  do  not  exceed  the  total  volumes 
authorized  prior  to  this  request. 

Northern  states  that  the  proposed 
dehvery  point  is  not  prohibited  by  its 
existing  FERC  tariff  and  that  it  has 


sufficient  capacity  to  accommodate  the 
changes  proposed  herein. 

Any  person  or  the  Commission's  staff 
may,  within  45  days  after  issuance  of 
the  instant  notice  by  the  Commission, 
file  pursuant  to  Rule  214  of  the 
Commission's  Procedural  Rules  (18  CFR 
385.214)  a  motion  to  intervene  or  notice 
of  intervention  and  pursuant  to 
§  157.205  of  the  Regulations  under  the 
NGA  (18  CFR  157.205)  a  protest  to  the 
request.  If  no  protest  is  filed  within  the 
allowed  time,  the  proposed  activity 
shall  be  deemed  to  be  authorized 
effective  the  day  after  the  time  allowed 
for  filing  a  protest.  If  a  protest  is  filed 
and  not  withdrawn  wiUiin  30  days  after 
the  time  allowed  for  filing  a  protest,  the 
instant  request  shall  be  treated  as  an 
apphcation  for  authorization  pursuant 
to  section  7  of  the  NGA. 
Lois  D.  Cuhiril, 
Secretary. 
[FR  Doc.  93-22831  Filed  9-17-93;  8:45  am] 

BKUNQ  COOE  •717-ei-M 

[DockM  No.  CP93-71 4-000] 

Northern  Natural  Gas  Co.;  Request 
Under  Blanket  Autttorization 

September  13. 1993. 

Take  notice  that  on  September  9, 
1993,  Northern  Natural  Gas  Company 
(Northern),  P.O.  Box  1188,  Houston, 
Texas  77251-1188  filed  in  Docket  No. 
CP93-714-000.  a  request  pursuant  to 
§  157.205  of  the  Commission's 
Regulations  under  the  Nati^ral  Gas  Act 
(18  CFR  157.205)  for  authorization  to 
operate  and  maintain  the  upgrades  of  an 
existing  delivery  point,  constructed 
pursuant  to  Part  284  Subpart  B  of  the 
Commission's  Regulations,  as  a 
jurisdictional  facihty  to  accommodate 
natural  gas  deUveries  to  Peoples  Nattiral 
Gas  Company,  a  Division  of  Utihcorp, 
Inc.  (Peoples)  for  redeUvery  of  natural 
gas  to  Dodge  Qty  town  border  station, 
located  in  Ford  Coimty,  Kansas,  imder 
the  authorization  issued  in  Docket  No. 
CP82-401-000  pursuant  to  section  7  of 
the  Natural  Gas  Act,  all  as  more  fully  set 
forth  in  the  request  which  is  on  file  with 
the  Commission  and  open  to  pubUc 
inspection. 

Northern  states  that  the  upgrades 
were  necessary  to  provide  unrestricted 
service  to  Peoples  imder  Northern's 
currently  effective  servnce  agreements. 
Northern  further  states  that  Peoples 
requested  increased  natural  gas 
deliveries  at  the  Dodge  City  TBS  to 
provide  service  to  the  Centel  Power 
Plant.  Northern  submits  that  it 
constructed  the  upgrades  at  the  Dodge 
City  TBS  pursuant  to  section  311  of  the 
Natural  Gas  PoUcy  Act  and  §  284.3(c)  of 
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the  Commisidoii's  Regulations.  At  the 
time  the  Dodge  Qty  TBS  was  upgraded, 
Northern  states  that  it  had  an 
appUcation  pending  before  the 
Commission  in  Docket  No.  CP91-275»- 
000  >,  requesting  a  certificate  of  public 
convenience  and  necessity  to  operate 
and  maintain  the  Dodge  Qty  pipeline, 
metering  and  appurtenant  Utilities  as 
jurisdictional  fecilities.  Northern  states 
that  it  accepted  the  certificate;  however, 
the  orders  did  not  address  the  upgraded 
facihties. 

Northern  states  that  the  estimated 
peak  day  and  annual  volxmies  to  be 
delivered  to  Peoples  for  redelivery  at  the 
upgraded  delivery  point  are  60  K^^fcf 
and  12,000  MMcf.  respectively. 

Northern  states  that  the  total  volumes 
to  be  delivered  to  the  customer  after  the 
request  do  not  exceed  the  total  volimies 
authorized  prior  to  the  request. 
Northern  s»otes  that  the  proposed 
activity  is  uot  prohibited  by  its  existing 
tariff  and  that  it  has  sufficient  capacity 
to  accommodate  the  changes  proposed 
herein  without  detriment  or 
disadvantage  to  Northern's  other 
customers. 

Any  person  or  the  Commission's  staff 
may,  within  45  days  after  issuance  of 
the  instant  notice  by  the  Commission, 
file  pursuant  to  Rule  214  of  the 
Commission's  Procedural  Rules  (18  CFR 
385.214)  a  motion  to  intervene  or  notice 
of  intervention  and  pursuant  to 
§  157.205  of  the  Regulations  under  the 
Natural  Gas  Act  (18  CFR  157.205)  a 
protest  to  the  request  If  no  protest  is 
filed  within  the  time  allowed  therefor, 
the  proposed  activity  shall  be  deemed  to 
be  authorized  effective  the  day  after  the 
time  allowed  for  filing  a  protest  If  a 
protest  is  filed  and  not  withdrawn 
within  30  d-'vs  after  the  time  allowed 
for  filing  a  \.  loiest,  the  instant  request 
shall  be  treated  as  an  application  for 
authorization  pursuant  to  section  7  of 
the  Natural  Gas  Act. 
Uia  D.  CaafaeU. 
Secretary. 
IFR  Doc.  93-22830  FUed  9-17-93;  8:45  am) 

BIUJNQ  COM  triT-OI-ll 


[Doekat  No.  CP93-712-000] 

TrucUlne  Gas  Co.  and  Natural  Gaa 
Plpatlna  Co.  of  America;  Application 

Septembar  14, 1993. 

Take  notice  that  on  September  9, 
1993,  Trunkline  Gas  Company 
(Trunkhne).  P.O.  Box  1642,  Houston. 
Texas  77251-1642,  and  Natiiral  Gas 
Pipeline  Company  of  America  (NGPL), 

>  NortlMRi  Natanl  Cm  Company.  59  FERC 
161J>S2  (196;  .  Ord«r  on  Raii'q,  04  FERC  101,161 
(1983). 


701  East  22nd  Street,  Lombard,  Illinois 
60148,  hereinafter  referred  to  as 
Applicants,  filed  in  Docket  No.  CP93- 
712-000  a  joint  application  pursuant  to 
section  7(b)  of  the  Natural  Gas  Act  for 
permission  and  approval  to  abandon 
three  exchange  services  which  were 
authorized  in  Docket  Nos.  CP75-143- 
000  and  CP75-143-000i  respectively, 
and  CP78-390-0003,  jointly,  all  as  more 
fully  set  forth  in  the  appUcation  on  file 
with  the  Commission  and  open  to 
public  inspection. 

AppUcants  propose  to  abandon 
specifically,  the  exchange  agreement 
dated  July  30, 1974,  as  amended, 
designated  as  Rate  Schedule  E-16  of 
Trunkline  Gas  Tariff  and  Rate  Schedule 
X-52  of  NGPL's  Gas  Tariff,  exchange 
agreements  "A"  and  "B"  dated  May  3, 
1978,  designated  as  Rate  Schedules  E- 
19  and  E-20  of  Trunkline's  Gas  Tariff 
and  Rate  Schedules  X-100  and  X-101  of 
NGPL's  Gas  Tariff.  Applicants  request 
that  all  exchanges  be  abandoned 
effective.  December  1. 1993. 

NGPL.  by  letter  dated  July  9, 1993, 
and  Trunkline's  acceptance  of 
termination  therein,  mutually  agreed  to 
terminate  the  exchanges,  effective 
December  1. 1993. 

Applicants  jointly  filed  in  Docket  No. 
CP93-71 2-000.  an  application  for 
permission  and  approval  to  abandon 
three  exchange  services,  with 
corresponding  Rate  Schedules  E-16.  E- 
19.  and  E-20  of  Trunkline's  Tariff;  Rate 
Schedules  X-52,  X-100  and  X-102  of 
NGPL's  Tariff.  Applicants  request 
abandonment  authorization  for  all  rate 
schedules  to  be  effective  December  1, 
1993. 

Any  person  desiring  to  be  heard  or  to 
make  any  protest  with  reference  to  said 
application  should  on  or  before  October 
5, 1993,  file  with  the  Federal  Energy 
Regulatory  Commission.  Washington, 
DC  20426.  a  motion  to  intervene  or  a 
protest  in  accordance  with  the 
requirements  of  the  Commission's  Rules 
of  Practice  and  Procedure  (18  CFR 
385.214  or  385.211)  and  the  Regulations 
imder  the  Natural  Gas  Act  (18  CFR 
157.10).  All  protests  filed  with  the 
Commission  will  be  considered  by  it  in 
determining  the  appropriate  action  to  be 
taken  but  will  not  serve  to  make  the 
protestants  parties  to  the  proceeding. 
Any  person  wishing  to  become  a  party 
to  a  proceeding  or  to  participate  as  a 
party  in  any  hearing  therein  must  file  a 
motion  to  intervene  in  accordance  with 
the  Commission's  Rules. 

Take  further  notice  that,  pursuant  to 
the  authority  contained  in  and  subject  to 
the  jurisdiction  conferred  upon  the 
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Federal  Energy  Regulatory  Commission 
by  sections  7  and  15  of  the  Natural  Gas 
Act  and  the  Commission's  Rules  of 
Practice  and  Procedure,  a  hearing  will 
be  held  without  further  notice  before  the 
Commission  or  its  designee  on  this 
application  if  no  motion  to  intervene  is 
filed  within  the  time  required  herein,  if 
the  Commission  on  its  own  review  of 
the  matter  finds  that  permission  and 
approval  for  the  proposed  abandonment 
are  required  by  the  public  convenience 
and  necessity.  If  a  motion  for  leave  to 
intervene  is  timely  filed,  or  if  the 
Commission  on  its  own  motion  believes 
that  a  formal  hearing  is  required,  further 
notice  of  such  hearing  will  be  duly 
given. 

Under  the  procedure  herein  provided 
for.  imless  otherwise  advised,  it  will  be 
imnecessary  for  Applicants  to  appear  or 
be  represented  at  the  hearing. 
Lois  D.  Caxhell, 
Secretary. 

(FR  Doc.  93-22828  Filed  9-17-93;  8:45  am] 
BIUJNQ  cooe  srir-oi-M 


Offlee  of  Fossil  Energy 

Coal  Policy  Committee,  National  Coal 
Council;  Meeting 

Pursuant  to  the  provisions  of  the 
Federal  Advisory  Committee  Act  (Pub. 
L.  92-463.  86  Stat  770).  notice  is  hereby 
given  of  the  following  meeting: 

Name:  Ck>al  Policy  Committee  of  the 
National  Coal  Council  (NCC). 

Date  and  Time:  Wednesday,  October  6, 
1993. 11  a.m.  and  3  p.m. 

P/ace:  The  Ritz-Carlton  Hotel.  St.  Louis. 
100  Camdelet  Plaza,  Clayton.  MO  63105. 

Contact:  Margie  D.  Biggerstaff,  U.S. 
Department  of  Energy,  Office  of  Fossil  Energy 
(FE-5),  Washington.  DC  20585.  Telephone: 
202/586-3867. 

Purpose  of  the  Parent  Council:  To  provide 
advice,  information,  and  reconmiendations  to 
the  Secretary  of  Energy  on  matters  relating  to 
coal  and  coal  industry  issues. 

Purpose  of  the  Meeting:  The  draft  study  on 
"The  Export  of  Coal  and  Coal  Technologies" 
will  t>e  presented  and  considered  for 
approval.  There  will  also  be  progress  repmrts 
on  the  Council's  outreach  activities  and  the 
study  on  the  "Future  Direction  of  the  Clean 
Coal  Technology  Program." 

Tentative  Agenda 

— Call  to  order  and  opening  remarks  b^ 

Joseph  Craft,  Chairman  of  the  Coal  Policy 

Committee. 
— Remarks  by  Department  of  Energy 

representative. 
— Remarks  by  William  Wahl,  Chaimian  of  the 

National  Coal  Council. 
— Presentation  and  consideration  of  the  draft 

report  of  the  study  on  "The  Export  of  Coal 

and  Coal  Technologies." 
— Outreach  Subcommittee  report. 
— Cool  Technology  Sulxxnmnittee  report 


— Guest  speaker  (tentative) 

— Discussion  of  any  other  business  to  be 

properly  brought  before  the  Committee. 
— Public  comment — 10-minute  rule. 
— Adjournment. 

Public  Parucipation:  The  meeting  is  open 
to  the  public.  The  Chairman  of  the 
Committee  is  empowered  to  conduct  the 
meeting  in  a  &shion  that  will  facilitate  the 
orderly  conduct  of  business.  Any  member  of 
the  public  who  wishes  to  file  a  written 
statement  with  the  Committee  will  be 
permitted  to  do  so,  either  before  or  after  the 
meeting.  Members  of  the  public  who  wish  to 
make  oral  statements  pertaining  to  agenda 
items  should  contact  Ms.  Margie  D. 
Biggerstaff  at  the  address  or  telephone 
number  listed  above.  Requests  must  be 
received  at  least  five  days  prior  to  the 
meeting  and  reasonable  provisions  will  be 
made  to  include  the  presentation  on  the 
agenda. 

Transcript:  Available  for  public  review  and 
copying  at  the  Public  Reading  Room,  room 
lE-190,  Forrestal  Building,  1000 
Independence  Avenue,  SW.,  Washington, 
DC,  between  9  a.m.  and  4  p.m.,  Monday 
through  Friday,  except  Federal  holidays. 

Issued  at  Washington.  DC,  on  September 
15, 1993. 
Marcia  Morris. 

Deputy  Advisory  Committee  Management 
Officer. 

[FR  Doc.  93-22919  Filed  9-17-93;  8:45  am] " 
BILUNQ  CODE  64S0-01-M 


Southeastern  Power  Administration 

Proposed  Rate  Ac^ustment,  Rate 
Extension,  Public  Hearing,  arKi 
Opportunities  for  Public  Review  and 
Comment;  Correction 

AGENCY:  Southeastern  Power 
Administration  (Southeastern),  DOE. 
ACTION:  Correction. 

SUMMARY:  On  September  8, 1993.  in  58 
FR  47272,  Southeastern  published 
Notice  of  a  Proposed  Rate  Adjustment, 
Rate  Extension.  Pubhc  Hearing,  and 
Opportunities  for  Public  Review  and 
Comment.  The  notice  contained  errors. 
This  notice  is  to  correct  those  errors. 
SUPPLEMENTARY  INFORMATION:  On  page 
47273,  after  the  dates  heading  it  was 
published  that  written  comments  are 
due  on  or  before  October  22, 1993.  The 
correct  date  is  October  27, 1993.  The 
next  sentence  states  that  a  public 
information  and  comment  Corum  will  be 
held  in  Tallahassee.  Florida,  on  October 
7, 1993.  The  correct  date  is  October  12, 
1993.  In  the  same  paragraph  the  notice 
states  that  if  Southeastern  has  not  been 
notified  by  the  close  of  business  on 
September  30, 1993  that  at  least  one 
person  intends  to  be  present  at  the 
fonmfi,  the  forum  will  be  automatically 
cancelled  with  no  further  notice.  The 
correct  date  is  Octobn*  5, 1993. 


Issued  at  Elbarton,  Geor^,  September  10, 
1993.  ^ 

John  A.  McAllister,  Jr.,      . 

Administrator. 

[FRDoc  93-22921  Filed  9-17-93;  8:45  am] 
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ENVIRONIMErfrAL  PROTECTION 
AGENCY 

[FRL-4732-6]  | 

Charter  Extension  of  Certain  EPA 
Advisory  Commlttoea  { 

Charters  for  the  EPA  advisory 
committees  listed  below  are  being 
extended  pending  the  completion  of  a 
comprehensive  review  by  0MB  of  all 
Government  advisory  committees  under 
the  Federal  Advisory  Committee  Act 
(FACA).  This  review  is  being  conducted 
in  accordance  with  Executive  Order 
12838,  dated  February  10, 1993,  entitled 
"Termination  and  Limitation  of  Federal 
Advisory  Committees"  and  0MB 
Bulletin  93-10,  "Termination  of  Federal 
Advisory  Committees."  Pending  the 
results  of  the  review,  renewal  charters 
will  be  filed  as  appropr.ate.  The 
following  committees  are  being 
extended  to  the  dates  indicated  below: 
Architectural  and  Industrial 

Maintenance  Coatings  Negotiated 

Rulemaking  Advisory  Committee  (7/ 

31/94) 
Dialogue  Committee  on  Phosphoric 

Acid  Wastes  (9/30/94) 
Environmental  Financial  Advisory 

Board  (3/31/94) 
Federal  FaciUties  Environmental 

Restoration  Dialogue  f9/3C/94) 
Gulf  of  Mexico  Foley  Review  Board  (3/ 

31/94) 
Hazardous  Waste  Manifast  Rule 

Negotiated  Rulemaking  (11/30/93) 
Management  Advisory  Group  to  the 

Assistant  Admiiiistratar  for  Water  (3/ 

31/94) 

Dated:  September  10, 1993. 
Kathy  Petniccelli, 

Director,  Management  &•  Organization 
Division. 

[FR  Doc  93-22891  FUed  9-17-93;  8:45  am] 
aauNQ  CODE  mfr-so-p 


FEDERAL  EMERGENCY 
MANAGEMENT  AGENCY 

Public  Information  Coilaction 
Requirements  Submitted  to  0MB  for 
Review  i 

AGENCY:  Federal  Exnergency 
Management  Agency. 
ACTION:  Notice.  H 


SUMMARY:  The  Federal  Emergency 
Managmnent  Agency  (FEMA)  has 
submitted  to  the  Office  of  Management 
and  Budget  the  following  pubUc 
information  collection  requirements  lot 
review  and  clearance  in  accordance 
with  the  Paperwork  Reduction  Act  of 
1980,  44  U.S.C  chaptef  35. 
DATES:  Comments  on  this  information 
collection  must  be  submitted  on  or 
before  November  19, 1993. 

ADDRESSES:  Direct  comments  regarding 
the  burden  estimate  or  any  aspect  of  this 
information  collection,  including 
suggestions  for  reducing  this  burden,  to: 
The  FEMA  tafbrmation  Collections 
Clearance  Officer  at  the  address  below; 
and  to  Gary  Waxman,  Office  of 
Management  and  Budget,  3235  New 
Executive  Office  Building,  Washington, 
DC  20503.  (202)  395-7340,  within  60 
days  of  this  notice. 
FOR  RIRTHBI  MFORMATION  CONTACT: 
Copies  of  the  above  information 
collection  request  and  supporting 
documOTitaticMi  can  be  obtained  by 
calling  or  writing  Linda  Borror,  FEMA 
Information  Collections  Clearance 
Officer,  Federal  Emergency  Management 
Agency,  500  C  Street  SW.,  Washington, 
DC  20472.  (202)  646-2624. 
Type:  New  Collection. 
Title:  Survey  of  End  Users  of  Training 
Materials  for  Course  "Conducting 
Basic  Fire  Prevention  Inspections." 
Abstract:  The  Federal  Emergency 
Management  Agency,  National  Fire 
Academy  will  survey  100 
representatives  of  State  and  local  fire 
training  institutions  who  have  taken 
the  course  "Conducting  Basic  Fire 
Prevention  Inspections."  The 
feedback  will  be  used  by  the  NFA  to 
revise  materials  used  in  the  course. 
Type  of  Respondents:  State  and  local 

government. 
Estimate  erf  Total  Annual  Reporting  and 

Recordkeeping  Burden:  33  hours. 
Number  of  Respondents:  100. 
Estimated  Average  Burden  Time  per 

Response:  20  minutes. 
Frequency  of  Response:  One-time. 

Dated:  September  3, 1993. 
Wesley  C  Mixm. 

Director.  Office  of  Administrative  Support 
[FR  Doc  93-22915  Filed  9-17-93:  8:45  am] 
MLUNO  cone  •»•-•«-■ 


[FEMA-1002-OR] 

Indana;  Ma)or  Diaaster  and  Related 
Determlnattona 

AGENCY:  Federal  Emergency 
Management  Agency  (FEMA). 
ACTION:  Notice. 
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SUMMARY:  This  is  a  notice  of  the 
Presidential  declaration  of  a  major 
disaster  for  the  State  of  Indiana  (FEMA- 
1002-DR),  dated  September  9. 1993,  and 
related  determinations. 

EFFECTIVE  DATE:  September  9, 1993. 

FOR  FURTHER  INFORMATION  CONTACT: 

Paulene  C.  Campbell,  Disaster 
Assistance  Programs,  Federal 
Emergency  Management  Agency, 
Washington,  DC  20247,  (202)  646-3606. 

SUPPI^MENTARY  INFORMATION:  Notice  is 
hereby  given  that,  in  a  letter  dated 
September  9, 1993,  the  President 
declared  a  major  disaster  under  the 
authority  of  the  Robert  T.  Stafford 
Disaster  Relief  and  Emergency 
Assistance  Act  (42  U.S.C.  5121  et  seq.). 
as  follows: 

I  have  determined  that  the  damage  in 
certain  areas  of  the  State  of  Indiana,  resulting 
from  severe  storms  and  flooding  on  August 
16-17, 1993,  is  of  sufficient  severity  and 
magnitude  to  warrant  a  major  disaster 
declaration  under  the  Robert  T.  Stafford 
Disaster  Relief  and  Emergency  Assistance  Act 
("the  Stafford  Act").  I.  therefore,  declare  that 
such  a  major  disaster  exists  in  the  State  of 
Indiana. 

In  order  to  provide  Federal  assistance,  you 
are  hereby  authorized  to  allocate  from  funds 
available  for  these  purposes,  such  amounts  as 
you  find  necessary  for  Federal  disaster 
assistance  and  administrative  expenses. 

You  are  authorized  to  provide  Individual 
Assistance  in  the  designated  areas.  Public 
Assistance  may  be  added  to  a  later  date,  if 
requested  and  warranted.  Consistent  with  the 
requirement  that  Federal  assistance  be 
supplemental,  any  Federal  funds  provided 
under  the  Stafford  Act  for  Public  Assistance 
will  be  limited  to  75  percent  of  the  total 
eligible  costs. 

The  time  period  prescribed  for  the 
implementation  of  section  310(a), 
Priority  to  Certain  Applications  for 
Public  Facihty  and  Public  Housing 
Assistance,  42  U.S.C.  5153,  shall  be  for 
a  period  not  to  exceed  six  months  after 
the  date  of  this  declaration. 

Notice  is  hereby  given  that  pursuant 
to  the  authority  vested  in  the  Director  of 
the  Federal  Emergency  Management 
Agency  imder  Executive  Order  12148, 1 
hereby  appoint  Philip  N.  Zaferopulos  of 
the  Federal  Emergency  Management 
Agency  to  act  as  the  Federal 
Coordinating  Officer  for  this  declared 
disaster. 

I  do  hereby  determine  the  folloMdng 
areas  of  the  State  of  Indiana  to  have 
been  afSscted  adversely  by  this  declared 
major  disaster: 

The  counties  of  Qay,  Parke,  Putnam, 
Vermillion,  and  Vigo  for  Individual 
Assistance. 


(Catalog  of  Federal  Assistance  No.  83.516, 

Disaster  Assistance]     • 

lamaaLMWitt. 

Director. 

[FR  Doc.  93-22917  Filed  9-17-93;  8:45  am] 

■LUNQ  COOC  fn»-0>-H 

[FEMA-1000-DR] 

Kansas;  Amandmant  to  Notica  of  a 
Ma|or  DIaaatar  Daclaration 

AGENCY:  Federal  Emergency 
Management  Agency  (FEMA). 
ACTION:  Notice. 

SUMMARY:  This  notice  amends  the  notice 
of  a  major  disaster  for  the  State  of 
Kansas.  (FEMA-1000-DR),  dated  July 
22, 1993,  and  related  determinations. 
EFFECTIVE  DATES:  September  9, 1993. 
FOR  FURTHER  INFORMATION  CONTACT: 
Pauline  C.  Campbell,  Disaster 
Assistance  Programs,  Federal 
Emergency  Management  Agency, 
Washington,  DC  20472.  (202)  646-3606. 
SUPPLEMENTARY  INFORMATION:  The  notice 

of  a  major  disaster  for  the  State  of 
Kansas  dated  July  22. 1993,  is  hereby 
amended  to  include  the  following  area 
among  those  areas  determined  to  have 
been  adversely  affected  by  the 
catastrophe  declared  a  major  disaster  by 
the  President  in  his  declaration  of  July 
22. 1993. 

The  county  of  Reno  for  Individual 
Assistance  and  Public  Assistance. 
(Catalog  of  Federal  Domestic  Assistance  No. 
83.516,  Disaster  Assistance) 
Richard  W.  Krimm. 

Dep  u  ty  Assoc ia  te  Director,  State  and  Local 
Programs  and  Support. 
[FR  Doc.  93-22916  Filed  9-17-93;  8:45  am] 
BIUJNQ  COOC  <71»-0>-M 


FEDERAL  MARITIME  COMMISSION 

Agraamant(a)  RIad;  FMG/CSAV/NAV 
Cooparatlva  WorWng  Agraamant  at  al. 

The  Federal  Maritime  Commission 
hereby  gives  notice  of  the  filing  of  the 
following  agreement(s)  pursuant  to 
section  5  of  the  Shipping  Act  of  1984. 

Interested  parties  may  inspect  and 
obtain  a  copy  of  each  agreement  at  the 
Washington,  DC  Office  of  the  Federal 
Maritime  Commission,  800  North 
Capitol  Street.  NW..  9th  Floor. 
Interested  parties  may  submit  comments 
on  each  agreement  to  the  Secretary, 
Federal  Maritime  Commission, 
Washington.  DC  20573,  within  10  days 
after  the  date  of  the  Federal  Register  in 
which  this  notice  appears.  The 
requirements  for  comments  are  foimd  in 
§  572.603  of  title  46  of  the  Code  of 


Federal  Regulations.  Interested  persons 
should  consult  this  section  before 
communicating  with  the  Commission 
regarding  a  pending  agreement. 
Agreement  No.:  203-011298-004 
Title:  FMG/CSAV/NAV  Cooperative 

Working  Agreement 
Parties:  Compania  Sud  Americana  de 

Vapores,  Flota  Mercante 

Grancolombiana,  Naviera 

Interamericana  S.A. 
Synopsis:  The  proposed  amendment 

changes  and  clarifies  the  withdrawal 

provisions  of  the  Agreement. 
Agreement  No.:  224-004048-002 
Title:  Jacksonville  Port  Authority /Puerto 

Rico  Maritime  Shipping  Authority 
Parties:  Jacksonville  Port  Authority, 

Puerto  Rico  Maritime  Shipping 

Authority 
Synopsis:  The  proposed  amendment 

provides  for  an  increase  in  terminal 

use  fees  and  extends  the  term  of  the 

Agreement. 

By  Order  of  the  Federal  Maritime 
Commission. 

Dated:  September  14. 1993. 
Joseph  C  PoUdng, 
Secretary. 

[FR  Doc.  93-22844  Filed  9-17-93;  8:45  am) 
BILLMQ  COOC  t730-01-«l 


[PetHlon  No.  P67-93] 

Patttitona  for  Tamporary  Exemption 
From  Elactronlc  Tariff  Filing 
Raqulramanta;  Patltlon  of  Europaan  & 
Ganaral  Shipping,  Inc.;  Filing  of 
Patltlon 

Notice  is  hereby  given  of  the  filing  of 
a  petition  by  the  above  named 
petitioner,  pursuant  to  46  CFR  514.8(a), 
for  temporary  exemption  from  the 
electronic  tariff  filing  deadlines  of  the 
Commission's  ATFI  System. 

To  facilitate  thorough  consideration  of 
the  petition,  interested  persons  are 
requested  to  reply  to  the  petition  no 
later  than  September  20, 1993.  RepHes 
shall  be  directed  to  the  Secretary, 
Federal  Maritime  Commission, 
Washington.  DC  20573-0001.  shall 
consist  of  an  original  and  15  copies,  and 
shall  be  served  on  Mr.  Alan  Dee. 
President,  European  &  General 
Shipping,  Inc.,  8300  NW.  53rd  Street, 
suite  308,  Miami,  Florida  33166. 

Copies  of  the  petitions  are  available 
for  examination  at  the  Washington,  DC 
Office  of  the  Secretary  of  the 
Commission,  800  N.  Capitol  Street. 
NW.,  room  1046. 
foMph  C  PoUdng, 
Secretary. 

[FR  Doc.  93-22846  Filed  9-17-93;  8:45  am) 
BILLJNQ  COOC  e730-01-M 


[P*tMon  No*.  P68-93  and  P69-03] 

FUlno  Of  Petltlona  for  Temporary 
Examptton  From  Etactronle  Tariff 
nilng  Raquiramarrts;  Wortd  Tariff 
Saryteaa,  Inc.  on  Bahalf  of  Kin  Bridge 
Expraaa  U.S.A.,  Inc.;  Inter-American 
Frwglit  Conference  Puerto  Rico  and 
U.S.  Virgin  letand  Area  and  the  Inter- 
American  Freight  Conference  Area 
Rivar  Plate/Puerto  Rico  and  U.S.  Virgin 
lelanda  Area/River  Plate 

Notice  is  hereby  given  of  the  filing  of 
petitions  by  the  above  named 
petitioners,  pursuant  to  46  CFR  514.8(a), 
for  temporary  exemption  from  the 
electronic  tariff  filing  requirements  of 
the  Commission's  ATFl  System. 
Petitioners  request  exemption  from 
ATFI  filing  deadlines. 

To  facilitate  thorough  consideration  of 
the  petitions,  interested  persons  are 
requested  to  reply  to  the  petitions  no 
later  than  September  23, 1993.  Replies 
shall  be  directed  to  the  Secretary, 
Federal  Maritime  Commission, 
Washington,  DC  20573-0001,  shall 
consist  of  an  original  and  15  copies,  and 
shall  be  served  on  the  following: 
P68-93— Mr  Kenneth  Witkowski. 

World  Tanff  Services,  Ina,  800  N. 

Capitol  Street  NW.,  suite  1407, 

Washington  DC  20001 
P69-93— l^ff^v  F.  Lawrence,  Esq..  Sher 

ABladfww'    (255  23rd  Street.  NW., 

suite  500,  Wd&hington.  DC  20037- 

1194 

Copies  of  the  petitions  are  available 
for  examination  at  the  Washington.  D.C. 
office  of  the  Secretary  of  the 
Commission,  800  N.  Capitol  Street, 
NW..  room  1046. 
JoMfA  C  Polkmg, 
Secretaiy. 

IFR  Doc.  93-22845  Filed  9-17-93;  8:45  am) 
BtLUNQ  COOe  I7M-01-H 


DEPARTMENT  Of  HEALTH  AND 
HUMAN  SERVICES 

Food  and  Drug  AdmMatration 
[DockM  Na  840-02571 

Enzyme  Technical  Aaaociation; 
Withdrawal  of  Petition  for  Afflnnation 
of  GRAS  Statue 

AGENCY:  Food  and  Drug  Administration, 

HHS. 

ACTION:  Notice. 

SUMMARY:  The  Food  and  Drug 
Admiaistration  (FDA)  is  announcing  the 
withdrawal,  without  i»ejudice  to  a 
future  filing,  of  three  enzyme 
preparations  that  are  the  subject  of  a 
petition  (GRASP  3G0016)  requesting 


that  the  use  of  o-  rtain  enzyme 
preparations  derived  from  animaL  plant, 
and  microbial  sources  be  affirmed  as 
genwally  recogrized  as  safe  (C^IAS)  for 
use  in  food.  The  three  enzyme 
preparations  are  lipase  derived  from 
pancreatic  tissue,  amylase  derived  from 
pancreatic  tissue,  and  amylase  derived 
from  unmaltad  barley  extract. 

FOR  FURTHBt  eWOnMATION  CONTACT: 
Linda  S.  Kahl,  Center  for  Food  Safety 
and  AppUed  Nutrition  (HFS-206),  Food 
and  Drug  Administration,  200  C  St.  SW., 
Washington,  DC  20204.  202-254-9523. 
SUPPtfMENTARY  NFOraiATION:  In  a  notice 
published  in  the  Federal  Register  of 
April  12, 1973  (28  FR  9256).  FDA 
announced  that  a  petition  (GRASP 
3G0016)  had  been  filed  by  the  Ad  Hoc 
Enzyme  Technical  Committee  (now  the 
Enzyme  Technical  Association  (ETA)), 
c/o  Miles  Laborrtories,  Inc.,  1127  Myrtle 
St..  Elkhart,  IN  4  6514.  This  petition 
reauested  that  the  agency  affirm  that  the 
following  Mizyme  preparations  are 
GRAS  for  use  in  food: 

(1)  Animal-denved  enzyme 
preparations:  catalase  (bovine  liver); 
lipase,  animal;  p>epsin;  rennet;  rennet, 
bovine;  and  trypsin. 

(2)  Plant-derived  enzyme 
preparations:  bromelain:  malt;  and 
papain. 

(3)  Microbially-dmved  enzyme 
preparations:  Asoergillus  niger,  vai. 
(hpase,  catalase,  ^ucose  oxidase,  and 
carbofaydrase);  Bacillus  subtilis,  var. 
(caibohydrase  and  protease  mixtures); 
Rhizopus  orytae  (caibohydrase);  and 
Saccharomyces  species  (carbohydrase). 

The  petition  was  subsequently 
amended  by  notices  published  in  the 
Federal  Register  of  June  12. 1973  (38  FR 
15471),  proposing  affirmation  that 
microbially  deri'^ed  enz3rme 
preparations  (carbohydrase,  lipase,  and 
protease)  from  A.  oryxae  are  GRAS  for 
use  in  food;  in  the  Federal  Register  of 
August  29,  1984  (49  FR  34305). 
proposing  affinration  that  the  enzyme 
preparations  fidn,  obtained  from 
species  of  the  genus  Ficns  (fig  tree),  and 
pancreatin,  obtained  from  bovine  and 
porcine  pancreas,  are  GRAS  for  use  in 
food,  and  in  the  Federal  Register  of  June 
23,  1967  (52  FR  23607),  proposing 
affirmation  that  the  enzyme  preparation 
protease  from  A.  niger  is  GRAS  for  use 
in  food.  In  the  June  23. 1987.  notice. 
FDA  also  noted  that  the  petitioner 
asserts  that  pectinase  enzyme 
preparation  fitur.  A.  niger  and  lactase 
enzyme  preparation  fit)m  A  niger  are 
included  imder  carbohydrase  enzyme 
preparation  from  A.  niger,  and  that 
invertase  enzyme  preparation  bom 
Saccharomyces  cerevisiae  and  lactase 
enzyme  preparation  from 


Kluyveromyces  marxianus  are  both 
inchided  under  carbohydrase  enzyme 
preparation  from  Sacdiaromyces 
spedes.  Tlie  agency  further  noted  that, 
therefore,  pectinase  enzy'me  preparation 
from  A.  BigBT,  lactase  enzyme 
preparation  from  A.  niger,  invertase 
enzyme  praparaticHi  from  S.  cerevisiae, 
and  lactase  enzyme  preparation  from  K. 
marxianus  are  considered  to  be  part  of 
the  petition. 

In  addition,  in  lett««  to  the  agency 
dated  Decao^r  21, 1984,  and 
Septemlser  20, 1985,  the  petitioner 
asserted  that  malt  (as  previously  listed) 
included  extracts  from  germinated  and 
ungerminated  (unmalted)  barley. 

By  letter  dated  June  1. 1993,  ETA 
requested  that  the  following  enzyme 
preparations  be  withdrawn  fi^m  the 
petition  without  prejudice  to  a  filing  in 
a  future  petition:  (1)  Lipase  derived 
from  pancreatic  tissue  (i.e.,  pancreatin 
used  for  its  lipase  activity),  (2)  amylase 
derived  from  pancreatic  tissue  (i.e.. 
pancreatin  used  for  its  amylase  activity), 
and  (3)  amylase  derived  from  unmalted 
barley  extract.  In  view  of  ETA's  request, 
any  fiiture  action  by  FDA  on  GRASP 
3G0016  will  not  include  a 
determination  of  the  QIAS  status  of  the 
three  enzyme  preparations  listed  above. 

Dated:  Septsmber  10, 1993. 
FradLSlMidc 

Director,  Center  for  Food  Safety  and  Applied 
Nutrition. 

[FR  Doc.  93-22820  Filsd  9-17-93;  6:45  am] 
BtUMQ  COOe  4M»-*1-F 


[Docta«MB.MN-0180| 

Public  Intormatton;  Uat  of  AU 
Memoranda  of  UnderstafKling  and 
Agreemanta  Between  FOA  and  State  or 
Local  Govamtnent  Agenciee; 
AvallabMty 

AGENCY:  Food  and  Drug  Administration. 

HHS. 

ACTION:  Notice. 

SUMMARY:  The  Food  and  Drug 
Administration  (FDA)  is  pubUshing  a 
list  of  all  memoranda  of  understanding 
(MOU's)  that  are  cooperative  work- 
shaiing  agreements  currently  in  effect 
between  FDA  and  State  or  local 
govemmant  agencies.  FDA  is  pubUshing 
the  list  to  provide  information  to  the 
public  on  these  agreements.  Elsewhere 
in  this  issue  of  the  Federal  Register, 
FDA  is  pubUshing  a  final  rule 
exempting  such  MOU's  from  full-text 
pubUcation  in  the  Federal  Register.  The 
fiill  tffitt  of  any  of  the  Usted  MOU's 
continttes  to  be  available  from  FDA  on 
request 
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AOORESSCS:  Submit  written  requests  for 
single  copies  of  any  of  the  listed  MOU's 
to  the  Division  of  Federal-State 
Relations  (HFC-150).  Food  and  Drug 
Administration,  rm.  12-07,  5600  Fishers 
Lane,  Rockville,  MD  20857.  Requests 
should  be  identified  with  the 
Compliance  Policy  Guide  (CPG)  number 
and  title  of  the  document.  The  listed 
MOU's  are  also  available  for  public 
examination  in  the  office  of  the 
Freedom  of  Information  Staff,  Food  and 
Drug  Administration,  rm.  12A-16,  5600 
Fishers  Lane,  Rockville.  MD  20857, 
between  9  a.m.  and  4  p.m..  Monday 
through  Friday. 

FOR  FURTHER  INFORMATION  CONTACT: 

Glenn  Johnson,  Division  of  Federal- 
State  Relations  (HFC-152),  Food  and 
Drug  Administration,  5600  Fishers 
Lane,  Rockville,  MD  20857.  301-443- 
3360. 

SUPPLEMENTARY  INFORMATION:  Elsewhere 
in  this  issue  of  the  Federal  Register, 
FDA  is  publishing  a  final  rule 
exempting  from  pubUcation  in  the 
Federal  Register  the  full  text  of  those 
MOU's  that  are  cooperative  work- 
sharing  agreements  between  FDA  and 
State  or  local  government  agencies.  In 
Ueu  of  the  full-text  pubbcation  of  such 
MOU's,  FDA  will  publish  periodically, 
but  not  less  than  once  every  2  years,  a 
notice  listing  all  such  MOU's  currently 
in  effect. 

Accordingly,  to  implement  the  policy 
established  in  that  final  rule,  FDA  is 
publishing  its  first  periodic  list  of  those 
MOU's  that  are  cooperative  work- 
sharing  agreements  oirrently  in  effect 
between  FDA  and  State  or  local 
government  agencies.  The  Ust  is 
extracted  from  the  index  to  "Chapter 
57— MOU's— State"  in  FDA's  CPG's 
manual.  Under  21  CFR  20.26,  the 
complete  index  to  that  manual  is 
available  at  cost  from  FDA's  Freedom  of 
Information  Staff  (address  above). 


CPQNum- 


7157.01 


7157.02 


CPQ  Nun- 
bar 


7157.03 


7157.04 


MOU  with  New  Afento  De- 
partment of  Heattt^  and  En- 
vironment and  New  Me3dco 
Department  of  Agriculture 
Regarding  Coordlrwtion  of 
Infomnation  and  Work-Shcv- 
Ing  in  Monitoring  Pesticide 
Residues  and  Mycotoxins  In 
Food  and  Animal  Feed 
Comnyxiiliee  (FDA-22&- 
88-4002) 

MOU  with  Kansas  State  Board 
of  AgrtcuHure  Regarding  Irt- 
•pection  of  Medicated  Feed- 
Manufacturing  Estabiish- 
mants  (FDA-225-82-4002) 


7157.05 


7157.06 


7157.07 


7157.08 


7157.09 


7157.10 


7157.11 


7157.12 


TWe 


MOU  with  Washington  State 
Department  of  Agricultura 
Regarding  Inspection  and 
Grading  of  Grain,  Rice,  and 
Pulses  (FDA-22&-81-4000) 
MOU  with  the  Illinois  Attorney 
Gerieral  Regarding  Develop- 
ment and  Implementation  of 
Appropriate  Sanctions  Con- 
cerning Fraud  and  Decep- 
tion Involving  Foods,  Drugs, 
Devices,  and  Cosmetics 
(FDA-225-e3-4000) 
MOU  with  District  of  Columbia, 
Department  of  Consumer 
arKJ  Regulatory  Affairs  Corv 
ceming  Public  Health  Emer- 
gencies, Coordination  of 
Consumer  Complaint  Inves- 
tigations, Joint  Training  Ef- 
forts, Analytical  Assistance, 
and  Mutual  Exchange  of 
Inspectional  Inforn^tion 
(FDA-225-84-4000) 
MOU  with  the  Minnesota  De- 
partment of  Agriculture  Re- 
garding Cooperative  Survell- 
larwe  Over  Food  ar>d  Medi- 
cated Feed  (FDA-225-76- 
4001) 
MOU  with  the  Wisconsin  De- 
partment of  Agriculture  Re- 
garding Cooperative  Sun/eil- 
larKe  Over  Foods  (FDA- 
225-76-4000) 
MOU  with  the  Wisconsin  De- 
partment of  Agricutture, 
Trade  and  Consumer  Pro- 
tection Regarding  Invettiga- 
tlor^8  of  Rndings  of  Daig 
Residues  in  Tissue  Samples 
of  Swine  (FDA-225-7a- 
4007) 
MOU  with  the  Virginia  Board 
of  Pharmacy  for  the  Inspec- 
tion of  Dug  Manufacturers, 
Wholesalers,  and  Distribu- 
tors  (FDA-225-78-4002) 
MOU  with  the  West  Virginia 
Health  Department  Relatlr>g 
to  tt^  Inspection  of  the 
Food  Processing  Industry 
(FDA-225-76-4011) 
MOU  with  West  Virginia  De- 
partment of  Agriculture  Corv 
ceming  Regulatory  Activities 
Related  to  Inspection  of 
Food  Storage  and  Medi- 
cated Feed  Industries 
(FDA-225-76-4008) 
MOU  with  the  Virginia  Depart- 
ment of  Agriculture  and 
Consumer  Services  Regard- 
ing the  Inspection  of  the 
Food  Processing  and  Stor- 
age Industries  (FDA-22&- 
78-4004) 


CPGNum- 
t>er 


7157.13 


7157.14 


7157.15 


7157.16 


7157.17 


7157.18 


7157.19 


7157.20 


7157.21 


7157.22 


TW* 


MOU  with  the  Mao^antf  De- 
partment of  Health  and 
Mental  Hygiene  Regarding 
the  Inspection  of  Food  Proc- 
•ssing  and  Storage  Indus- 
tries {FDA-225-75-4073) 
CAP  with  the  Kentucky  Cabi- 
net for  Human  Resources, 
Department  for  Health  Serv- 
ices Regarding  Milk  and 
Food  Sanitation,  Food  Eco- 
nomics, Cosmetics,  and 
Pesticides  (FDA-225-79- 
4002) 
MOU  with  Virginia  Departnr>ent 
of  Health  Concerning  In- 
spection of  the  Crabmeat  In- 
dustry (FDA-225-76-4005) 
MOU  with  the  Allegheny 
County,  Pennsylvania 
Health  Department  Concerrv 
Ing  Coordination  qf  Inspec- 
tion of  Food  Processing, 
Storage,  and  Service  Facili- 
ties, and  Interstate  Carrier 
Support  Facilities  (FDA- 
225-78-4000) 
MOU  with  the  Maine  Depart- 
nwnt  of  Agricultijre,  Food 
and  Rural  Resources  Re- 
garding the  Coordination  of 
Joint  Efforts  In  Monitoring 
Pesticide  and  Industrial 
Chemical  Residues  In  Foods 
(FDA-225-90-4002) 
IWIOU  *wth  Florida  Department 
of  Agriculture  and  Consumer 
Services  Regarding  Activi- 
ties Related  to  the  Regula- 
tion of  Milk,  Foods,  Medi- 
cated Feeds,  and  Pesticides 
(FDA-225-85-4002) 
MOU  with  the  Nebraska  De- 
partnr>ent  of  Agriculture  Re- 
garding Inspectior^s,  Inves- 
tigations, and  Analytical 
Findings  Related  to  Food 
and  Animal  Feed  Firms 
(FDA-225-85-4001) 
MOU  with  the  California  De- 
partment of  Health  Sen/k:es 
Regarding  Inspections.  In- 
vestigations, Recalls  and 
Emergencies.  Training,  and 
Sharing  Information  (FDA- 
225-89-4006) 
MOU  with  the  Kansas  Depart- 
ment of  Health  and  Environ- 
ment Regarding  the  Inspec- 
tions. Investigations,  and 
Analytical  Findings  Related 
to  Food  and  Dmg  Rrms 
(FDA-225-8&-4002) 
MOU  with  the  New  Jersey  De- 
partment of  Health  Regard- 
ing Inspections  of  Drug 
Rrms,  Investigations  of  Drug 
Related  Health  Frauds, 
Analysis  of  Drug  Samples, 
arKJ  Imposition  of  Regulatory 
Sanctions  (FDA-225-e6- 
4001) 
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CPQNunv 
ber 

Title 

CPQNunv 
ber 

TMe 

CPQ  Num- 
ber 

TM* 

7157^ 

MOU  with  the  P»nnsy^8nte 

7157.31  

MOU  with  the  lUnois  Depart- 

7157.39  

MOU  with  the  Commonwealth 

Depaitmenr  of  Heatth  Re- 

ment of  Public  Health  Con- 

o«  fCamudiiy  State  Board  of 

garding  the  Inspection  of 

owning  Vw  Monitoring  and 

Pharmacy  Regarding  Inves- 

Drug, Device,  and  Cosmetic 

Investigation  of  Foodbome 

tigations  of  Dnjg  Distributors 

Manufacturers,  Wholesalers, 

IHnesset  (FDA-225-^0- 

Involving  VIoiatkxts  of  the 

and  Distributors  (FDA-225- 

4001) 

Praecrlplion  Drug  Marl(eting 

75-4071) 

7157.32 

MOU  with  the  OMaAcma  De- 

Acto»1987(PDI^){FDA- 

7157.24 

MOU  with  the  Delawam  Board 

partment  of  Health  and  the 

22S-90-4006) 

of  Pharmacy  Concerning 

OMatema  Department  of 

7157.40 

MOU  with  Rhode  /s(and  De- 

Regulatory Activities  Relat- 

Agrteutture Concerning  Joint 

partment  of  Health  Regard- 

ing to  the  Inspection  of  Drug 

Efforts  for  the  Coordination 

ing  the  Coordination  of  Joint 

Manufacturers,  Wholesalers, 

of  Information  in  lytonitoring 

Efforts  in  Monitoring  Pes- 

and Distributors  (FDA-225- 

Pestidde  Residues  and 

ticide  and  Industrial  Chemi- 

76-4007) 

Mycotoxins  in  Food  and  Ani- 

cal Residues  in  Foods 

7157.25 

MOU  with  Missouri  Regarding 

mal  Feed  Commodities 

(FDA-225-90-^05) 

Food  Inspection,  Monitoring 

(FDA-225-^8-4001) 

7157.41  

MOU  with  Georgia  Department 

of  Industry  Recalls,  Disaster 

7157.33 

H^U  wiCi  the  California  De- 

of Agriculture  and  USDA. 

Investigations,  HIV  Related 

partment  of  Food  and  Agri- 

Food Safety  and  inspection 

Issues,  and  Exchange  of 

culture  Regarding  Monitor- 

Sen/ice Regarding  Regu- 

Inspaftional and  Analyticai 

ing  and  Enforcement  for 

latory  Investigations  Involv- 

Inforrnation (FDA-225-86- 

Pestidde  Residues  in  Raw 

ing  Drug,  Pesticide,  and 

4000) 

Agriculture  Cormodttes 

Toxic  Chemical  Residues  in 

7157.26 

MOU  with  the  Alabama  De- 

(FDA-22S-S»~4005) 

Animal  Feeds  and  in  Meat 

partment  of  Agricutture  and 

7157.34 

MOU  with  the  At1(ansas  De- 

Tissues (FDA-225-91- 

Industries  Regarding  Regu- 

partment of  Health  and  the 

4000) 

lation  of  Wholesale  Food 

Arkansas  State  Plant  Board 

7157.42 

MOU  with  the  National  Asso- 

Storage Warehouses,  Disas- 

Regarding Monitoring  Pes- 

ciation of  State  Departments 

ters,  Recalls,  and  Exchange 

tidde  Residues  and  Myco- 

(^Agriculture in  Order  to 

of  Information  (FDA-225- 

toxins  in  Food  and  Animal 

Provide  a  Coordinated 

8&-4004) 

Feed  (FDA-225-89-4007) 

Stnxmire  for  the  Conduct  of 

7157.27 

MOU  with  the  Pennsylvania 

7157.35 

IMOU  with  the  Texas  Depart- 

PuWk; Education  Programs 

Department  of  Agriculture 

ment  of  Health;  Texas  De- 

Regarding the  Safety  and 

Regarding  Regulatory  Activi- 

partment of  Agriculture;  and 

Whoiesomeness  of  the  Unit- 

ties Relating  to  the  Inspec- 

Texas Agricultural  Experi- 

ed States  Food  Supply 

tion  of  Food  Processing  and 

ment  Station,  Office  of  the 

(FDA-225-91-4005) 

.  Storage  Facilities  (FDA- 

Texas  State  Chemist  Re- 

7157.43  

MOU  with  Washington  State 

225-77-^000) 

garding  the  Cooperation, 

Department  of  Agriculture 

7157.28 

MOU  with  the  Texas  Depart- 

Coordination and  Sharing  of 

Regarding  Coordination  of 

ment  of  l-lealth  Regarding 

• 

Pesticide  Monitoring  Data 

Information  and  Wortc-Shar- 

the  Regulation  of  Foods  and 

Concerning  Residues  in 

ing  in  Monitoring  PestickJe 

Drugs  (FDA-225-87-4001) 

Raw  and  Processed  Agricul- 

ResKlues In  Food  and  Ani- 

7157.29  

MOU  with  the  Delaware  De- 

tural Products  {FDA^225- 

mal  Feed  Commodities 

partment  of  Agriculture, 

90-4001) 

(FDA-225-91-4001) 

Maryland  Department  of  Ag- 

7157.36  

MCU  with  the  Ohio  Depart- 

7157.44  

CAP  with  Tennessee  Depart- 

riculture, Pennsylvania  De- 

ment of  Health  Regarding 

ment  of  Agriculture  Regard- 

partment of  Agriculture,  V/r- 

Sharing  of  Information  About 

ing  a  Cooperative  Wori(  and 

ginia  Department  of  Agri- 

Levels of  Pesticides  in 

Infomiation  Sharing  Pro- 

culture and  Consumer  Serv- 

Grade A  mk.  Milk  Products, 

gram  to  Include  Milk  and 

ices,  liVesf  Virginia  Depart- 

Grade A  Goat  Milk,  and 

Food  Sanitation,  Food  Eco- 

ment of  Agriculture,  arnj 

Goat  Milk  Products  (FDA- 

nomics,  Cos.metics,  and 

USDA,  Food  Safety  and  In- 

225-90-4000) 

Pestiodes  (FDA-225-88- 

spection  Sen/ice,  Nortfv 

7157.37 

MOU  with  the  Connecticut  De- 

4003) 

eastern  and  Southeastern 

paitnont  of  Consumer  Pro- 

7157.45 

MOU  with  Wyoming  Depart- 

Regional  Offices  Regarding 

taction  Regarding  the  Co- 

nrient of  Agriculture  Regard- 

Regulatory Investigations  In- 

ordination of  Joint  Efforts  In 

ing  the  Inspection  of  Food, 

volving  Dmg,  Pesticide,  and 

Monitoring  Pesticide  and  In- 

Dmg  and  Medical  Device 

Industrial  Chemical  Resi- 

dustria Chenvcal  Residues 

Rmis  (FDA-225-92-4001) 

dues  in  Animal  Feeds  and  in 

ir  Foods  (FDA-225-90- 

7157.46 

MOU  with  Utah  Department  of 

Meat  and  Poultry  {FDA- 

4303) 

Agriculture  Regarding  the 

225-76-4002) 

7157.38 

Agreemeit  with  the  State  of 

Inspection  of  Food.  Drug 

7157.30 

MOU  with  the  Florida  Depart- 

Sdw Yyk  Department  of 

and  l^^edical  Device  Rrms 

ment  of  Health  and  Reh,abili- 

- 

Agrlcu!.\jre  and  Markets  Re- 

(FDA-225-92-4006) 

tatlve  Services  Regarding 

garding  Coordination  of 

7157.47 

MOU  with  State  of  Arkansas 

Cooperation  in  Consumer 

Communications  and  Work- 

Attorney  General  and  Arkarh 

PRDtecton  Activities  Such  as 

Snariag  to  Ensure  Prompt 

sas  Department, of  Health 

Foods,  Doigs,  Medical  De- 

ard Ef  active  Food-Related 

Regarding  the  Inspection  of 

vices,  Cosmetics,  and  Radi- 

Consuner Protection  Serv- 

Foods, Doigs,  Devices  and 

ation  Emitting  Electronic 

ices  (FDA-225-90-4004) 

Cosmetics  (FDA-225-92- 

Products  (FDA-225-e7- 
4002) 

; 

1 

4004) 

CPQ  Num- 
ber 
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the  U.S.  Bureau  of  Census,  adjusted 
annually  for  rhAngnn  in  the  fVinQiiTTmr 
Price  Index,  and  multiplied  by  a  fisctor 
to  be  determined  by  the  Secretary  for 
adaptation  to  this  program. 

The  following  income  figures 
determine  what  constitutes  a  low 
income  family  for  purposes  of  Grants  for 
Nursing  Education  Opportimities  for 
bidlviduals  from  CKsadvantaged 
Badcgrounds  for  FY  1994. 


7157.48 


7157.49 


7157.50 


7157.51 


7157.52 


7157.53 


7157.54  ..„ 


MOUwflh  Oofofsdb  Depart- 
ment Off  Heatth  and  Cdo- 
ndo  Depertmant  o<  Law  Re- 
garding Inspections  of  Food, 
Drug,  Cosmetic  and  Medicai 
Device  Firms  (FDA-225- 
92-4005) 

IMOU  with  Michigan  Depart- 
ment erf  Agrlcullufe  Regarti- 
ing  tnspecVons,  Investiga- 
tl0f«,  and  Analytica]  Rnci- 
(r>g8  Reiatjnfl  to  Food  F\rma 
(FDA-225-92-4000) 

MOU  with  Minnasota  Depart- 
ment of  Agricuiture  Regard- 
ing tm  Inspection  of  Food 
and  IMedicated  Feed  Rrms 
(FDA-225-92-^«)08) 

MOU  witti  South  Carolina  De- 
partment o<  Agriculture  Re- 
garding the  Inspection  of 
Food  and  Dmg  Rrms  (FDA- 
225-92-4007) 

MOU  witti  Alabama  Depcvt- 
ment  of  Public  Health  Re- 
gwding  Inspections,  tnwes- 
ttgations,  and  Analytical 
Findings  Relating  to  Food 
Flmw  (FDA-225-92-4009) 

IMOU  with  Tennessae  Depart- 
ment of  Agricuiture  Regard- 
ing Inspections  of  Food,  Ani- 
mal Feed,  Cosmetic,  Medi- 
cal Device,  and  Dnjg  Rrms 
(FDA-225-92-4011) 

MOU  wit)  OUohoma  Attorney 
General  and  Oklahoma  De- 
paitnemt  of  Health  Regard- 
ing Fraud  and  Deception  In- 
volving Foods,  Drugs,  De- 
vices and  Cosmetics  (FDA- 
225-92-4010) 


The  list  of  MOU's  is  being  made 
available  under  §  20.108(c). 

Dated:  September  3, 1933. 
Michael  R.  Taylar, 
Deputy  Commissioner  for  Policy. 
[FR  Doc.  93-22855  Filed  9-17-93;  8:45  am) 
BUUNQ  cow  41W-01-F 


Health  Resources  and  Services 
Administration 

[PN21111 

Program  AnnotmceTnent  for  Grants  for 
Nursing  Education  Opportunities  for 
Individuals  From  Disadvantaged 
Backgrounds  for  Fiscal  Year  1994 

The  Health  Resources  and  Services 
Administration  (HRSA)  announces  that 
applications  for  fiscal  year  (FY)  1994 
will  be  accepted  for  Grants  for  Nursing 
Education  Opportunities  for  Individuals 
from  Disadvantaged  Backgroimds  as 
authorized  by  section  827,  title  Vm  of 
the  Public  Health  Service  (PHS)  Act,  as 


amended  by  the  Nurse  Education  and 
Practice  Improvement  Amendments  of 
1992.  Utla  n  of  Public  Law  102-408. 
Health  Professions  Education  Extension 
Amendments  of  1992,  dated  October  13, 
1992. 

The  Administraticm's  budget  request 
for  FY  1994  includes  $5,193  million  for 
Grants  for  Nursing  Editcation 
Opportunities  for  Individuals  from 
Disadvantaged  Backgromids.  Total 
continuation  support  recommended  is 
approximately  $1.9  million.  It  is 
anticipated  that  approximately  $3,203 
million  will  be  available  to  support  15 
competing  awards  averaging 
approximately  $170,000  eadi. 

PreTious  Funding  Experience 

Previoizs  funding  expoience 
information  is  provided  to  assist 
potential  applicants  to  make  better 
informed  decisions  regarding 
submission  of  an  application  for  this 
program.  In  FY  1993,  HRSA  reviewed 
74  applications  for  Grants  for  Nursing 
Education  Opportunities  for  Individuals 
from  Disadvantaged  Backgrounds.  Of 
those  applications,  45  percent  were 
approved  and  55  percent  were 
disapproved.  Eight  projects,  or  24 
percent  of  the  approved  applications, 
will  be  funded  in  FY  1993. 

Eligibility 

Public  and  nonprofit  private  schools 
of  nursing  and  other  public  or  nonprofit 
private  entities  are  eligible  for  grant 
support 

Purpose 

Section  827  of  the  Public  Health 
Service  Act  authorizes  grants  to  increase 
opportunities  for  individuals  from 
disadvantaged  backgrounds  to  pursue  a 
nursing  education.  Students  who  may 
have  an  associate  degree  in  nursing 
would  be  eligible  to  receive  funding 
under  this  section  if  they  are  financially, 
educationally  or  culturally 
disadvantaged. 

To  implement  this  program  in  FY 
1994  in  a  timely  manner,  an  existing 
definition  of  "an  individual  from  a 
disadvantaged  background"  is  being 
used  (42  CFR  57.2904).  For  purposes  of 
Grants  for  Nursing  Education 
Opportunities  for  Individuals  from 
Disadvantaged  Backgrounds  in  FY  1994, 
"an  individual  from  a  disadvantaged 
background"  is  one  who:  (1)  Comes 
from  an  environment  that  has  inhibited 
the  individual  from  obtaining  the 
knowledge,  skills,  and  abilities  required 
to  enroll  in  and  graduate  from  a  school 
of  nursing;  or  (2)  comes  fi-om  a  family 
with  an  annual  income  below  a  level 
based  on  low-income  thresholds 
according  to  family  size  pubUshed  by 


Sizeofparems'tamllyi 

Income 
levels 

1 

$9,419 

2 ^ „.... 

3 ~ 

4 

12,202 
14,523 
18,596 

5 >.. 

6  or  mora 

21,930 
24,648 

1  ir¥:tudes  oniy  dependents  listed  on  Federal 
Income  tax  forms. 

3  Adjusted  gross  Income  for  calendar  year 
1992,  rounded  to  $100. 

Grants  may  be  awarded  to  eUgible 
applicants  to  meet  the  costs  of  special 
projects  to  increase  nursing  education 
opportunities  for  individuals  from 
disadvantaged  backgrovmds: 

1.  By  identifying,  recruiting  and 
selecting  such  individuals; 

2.  By  facilitating  the  entry  of  such 
individuals  into  schools  of  nursing; 

3.  By  providing  counseling  or  outer 
services  designed  to  assist  such 
individuals  to  complete  successfully 
their  nursing  education; 

4.  By  providing,  for  a  period  prior  to 
the  entry  of  such  individuals  into  the 
regular  course  of  education  at  a  school 
of  nursing,  preliminary  education 
designed  to  assist  them  to  complete 
successfully  such  regular  course  of 
education: 

5.  By  paying  such  stipends  as  the 
Secretary  may  determine  for  such 
individuals  for  any  period  of  nursing 
education; 

6.  By  publicizing,  especially  to 
licensed  vocational  or  practical  nurses, 
existing  sources  of  financial  aid 
available  to  persons  enrolled  in  schools 
of  nursing  or  who  are  undertaking 
training  necessary  to  qualify  them  to 
enroll  in  such  schools;  and 

7.  By  providing  training,  information 
or  advice  to  the  faculty  of  such  schools 
with  respect  to  encouraging  such 
individuals  to  complete  the  programs  of 
nursing  education  in  which  the 
individuals  are  enrolled. 

The  period  of  Federal  support  should 
not  exceed  3  years. 

National  Health  Ol^ectives  for  the  Year 
2000 

The  Public  Health  Service  urges 
applicants  to  submit  work  plans  that 
address  specific  objectives  of  Healthy 
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People  2000.  Potential  applicants  may 
obtain  a  copy  of  Healthy  People  2000 
(Full  Report;  Stock  No.  017-001-00474- 
0)  or  Healthy  People  2000  (Summary 
Report:  Stock  No.  017-001-00473-1) 
through  the  Superintendent  of 
Documents,  Government  Printing 
OfBce,  Washington,  DC  20402-0325 
(Telephone  202-783-3238). 

Education  and  Serrica  Linkage 

As  part  of  its  long-range  planning, 
HRSA  will  be  targeting  its  efforts  to 
strengthening  linkages  between  U.S. 
Public  Health  Service  education 
programs  and  programs  which  provide 
comprehensive  primary  care  services  to 
the  tmderserved. 

Review  Criteria 

The  review  of  applications  will  take 
into  consideration  the  following  criteria: 

1.  The  national  or  special  local  need 
which  the  particular  project  proposes  to 
serve; 

2.  The  potential  effiactiveness  of  the 
proposed  project  in  carrying  out  such 
purposes; 

3.  The  administrative  and  managerial 
capability  of  the  applicant  to  carry  out 
the  proposed  project; 

4.  The  adequacy  of  the  facilities  and 
resources  available  to  the  applicant  to 
carry  out  the  proposed  project; 

5.  The  qualifications  of  tne  project 
director  and  proposed  staff; 

6.  The  reasonwleness  of  the  proposed 
budget  in  relation  to  the  propoMd 
project;  and 

7.  The  potential  of  the  project  to 
continue  on  a  self-sustaining  basis  after 
theperiod  of  grant  support. 

These  criteria  were  established  in 
fiscal  year  1990  after  public  comment 
(54  PR  46130,  dated  November  1, 1989). 

Application  Requests 

Requests  for  grant  application 
materials  and  questions  regarding  grants 
policy  and  business  management  issues 
should  be  directed  to:  Ms.  Sandra 
Bryant,  Grants  Management  Specialist 
(D-19).  Bureau  of  Health  Professions, 
Health  Resoiuces  and  Services 
Administration,  Parklawn  Building, 
room  8C-26,  5600  Fishers  Lane, 
Rockville,  Maryland  20857,  Telephone: 
(301)  443-6915  FAX:  443-6343. 

Completed  applications  should  also 
be  returned  to  the  Grants  Management 
Branch  at  the  above  address. 

If  additional  programmatic 
information  is  needed,  please  contact: 
Mary  S.  Hill,  Ph.D.,  Chief,  Nursing 
Education  Practice,  Resources  Branch, 
Division  of  Nursing,  Bureau  of  Health 
Professions,  Health  Resoiirces  and 
Services  Administration,  Parklawn 
Building,  room  9-36, 5600  Fishers  Lane, 


Rockville.  Maryland  20857,  Telephone: 
(301)  443-6193  FAX:  443-8586. 

The  standard  application  form  PHS 
6025-1,  HRSA  Competing  Training 
Ckant  AppUcation,  Ganeral  Instructions 
and  supplement  for  this  program  have 
been  approved  by  the  Office  of 
Management  and  Budget  under  the 
Paperwork  Reduction  Act.  The  0MB 
Clearance  number  is  0915-0060. 

The  deadline  date  ft»  receipt  of 
applications  is  December  1, 1993. 
Applications  will  be  considcved  to  be 
"on  time"  if  they  are  either: 

(1)  Received  on  or  before  the 
established  deadline  date,  or 

(2)  Sent  on  or  before  the  established 
deadline  date  and  received  in  time  for 
orderly  processinc.  (Applicants  should 
request  a  legibly  dated  U.S.  Postal 
Service  postmark  or  obtain  a  legibly 
dated  receipt  from  a  commercial  carrier 
or  U.S.  Postal  Service.  Private  metered 
postmarks  shall  not  be  acceptable  as 
proof  of  timely  mailing. 

Late  applications  not  accepted  for 
processing  will  be  returned  to  the 
applicant. 

This  program,  Grants  for  Nursing 
Education  Opportionities  for  Individuals 
from  Disadvantaged  Backgrounds,  is 
listed  at  93.178  in  lie  Catalog  of  Federal 
Domestic  Assistan  :e.  It  is  not  subject  to 
the  provisions  of  Executive  Order 
12372,  Intergoverrjnental  Review  of 
Federal  Proyams,  'as  implemented 
through  45  CFR  part  ItX)).  This  program 
is  not  subject  to  the  Public  Health 
System  Reporting  Requirements. 

Dated:  August  2, 1993. 
William  A.) 


Acting  Administrator. 
[FR  Doc  93-22812  Filed  9-17-93;  8:45  am] 
:  4iso-is-r 


National  Inetltutea  of  Health 

National  Cancer  Inatltute;  Amended 
Notice  of  Meetinga  of  the  National 
Cancer  Advleory  Board  and  Na 
Subcommltteee 

Notice  is  hereby  given  of  a  change  in 
the  meetings  of  the  National  Cancer 
Advisory  Board,  National  Cancer 
Institute,  and  its  Subcommittees, 
September  20-21, 1993,  which  was 
published  in  the  Federal  Rofbter  (58 
FR  47150)  on  September  7, 1993. 

In  addition  to  the  full  Board  meeting 
and  the  subcommittee  meetings 
annoimced  in  the  above  notice,  a 
meeting  of  the  Subcommittee  for 
Evaluation  of  the  National  Cancer 
Program  will  be  held  on  September  21 
in  Conference  Room  10,  6th  Floor, 
Biiilding  3lC,  National  Institutes  of 


Health.  9000  Rockville  Pike,  Bethesda. 
Maryland  20892. 

The  meeting  will  be  open  to  the 
public  from  1:30  pm  to  approximately 
4:30  pm  to  discuss  its  purpose  and  to 
define  organizational  plans  in  order  to 
accomplish  its  mission.  Attendance  by 
the  public  will  be  limited  to  space 
available. 

Dated:  September  15, 1903. 
Sosaa  K.  FaUaaa. 
CommittM  Managanmnt  Offkxr.  NIH. 
(FR  Doc  93-23059  Filed  9-17-93;  8:45  am] 
I  coot  414»-«t-lt 


DEPAimiENT  OF  THE  INTERIOR 

Bureau  of  Land  Hanagement 

(AK-et7-4S30-06-P] 

Notice  for  Publication,  AA-6877-A, 
Alaeka  Native  Cleima  Selection 

In  accordance  with  Departmental 
regulation  43  CFR  2650.7(d),  notice  is 
hereby  given  that  a  decision  to  issue 
conveyance  under  the  provisions  of  Sec. 
14(a)  of  the  Alaska  Native  Claims 
Settiement  Act  of  December  18, 1971,  43 
U.S.C.  1601, 1613(a),  vdll  be  issued  to 
Koniag,  Inc.,  Regional  Native 
Corporation  for  approximately  1,571.48 
acres.  The  lands  Livolved  are  in  the 
vicinity  of  the  Native  village  of  Larsen 
Bay,  Alaska. 

VS.  Survey  >fa.  S90,  Almka 

Seward  Mmdian,  Alaska 

T.  29  S..  R.  29  W., 

Sees.  18-20,  24-26,  30  and  36. 
T.  29  S.,  R.  30  W., 

Sees.  13  and  14. 

A  notice  of  the  decision  will  be 
published  once  a  week,  for  four  (4) 
consecutive  weeks,  in  the  Kodiak  Daily 
Mirror.  Copies  of  the  decision  may  be 
obtained  by  contacting  the  Alaska  State 
Office  of  the  Bureau  of  Land 
Management,  222  West  Seventh 
Avenue,  #13,  Anchorage,  Alaska  99513- 
7599  ((907)  271-5960). 

Any  party  claiming  a  property  interest 
which  is  adversely  afiecled  oy  the 
decision,  an  agency  of  the  Federal 
Government  or  regional  corporation, 
shall  have  until  October  20, 1993  to  file 
an  appeal.  However,  parties  receiving 
service  by  certified  mail  shall  have  30 
days  from  the  date  of  receipt  to  file  an 
appeal.  Appeals  must  be  filed  in  the 
Bureau  of  Land  Management  at  the 
address  identified  above,  where  the 
requirements  for  filing  an  appeal  may  be 
obtained.  Parties  who  do  not  file  an 
appeal  in  accordance  with  the 
requirements  of  43  CFR  Part  4,  Subpart 
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E,  ihAll  be  deeoMd  to  have  waiwd  their 

rights. 

T«TyK.niiiiW. 

Chi&f.  Bnutdi  afKCSAdlwUcation. 

[FR  Doc  03-22797  Piled  i»-17-«3:  S:4S  «m| 


[AIC-W7-423O-0S1 

Atotka  Mttv  CWww  Salartlon 

In  accordance  with  Departmental 
regulation  43  CFR  2650.7(d),  notice  is 
hereby  given  that  decisions  to  issue 
conveyance  under  the  provisions  of 
section  14(a)  of  the  Alaska  Native 
Claims  Settlement  Act  of  December  18. 
1971.  43  use.  1601. 1613(a).  will  be 
issued  to  Chmnkie  Native  Corporsdoa. 
The  lands  involved  are  in  the  vicinity  of 
Afognak  Bay,  Alaska. 


SeiMNa 

OMcnpoon 

Acieaoe 

AA— 608^*A 

T.  24  S.,  R.  19 
W.  SewvdMe- 
fktan.Alaaka. 

T.  24  S..  R.  21 
W.,SmMtfdMe- 
ridtan.AiMka. 

12 

180 

A  notice  of  the  decisions  will  be 
published  once  a  week,  for  four  (4) 
consecutive  weeks,  in  the  Kodiak  Daily 
Mirror.  Copies  of  the  decisions  may  be 
obtained  by  contacting  the  Alaska  State 
Office  of  the  Bureau  of  Land 
Management,  222  West  Seventh 
Avenue,  *13.  Anchorage,  Alaska  99513- 
7599  ((907)  271-5960). 

Any  party  claiming  a  property  interest 
which  is  adversely  afiected  by  the 
decisions,  an  agency  of  the  Federal 
government,  or  regicmal  corporation, 
shall  have  until  October  20, 1993  to  file 
an  appeal.  Hawevw,  parties  rec^ving 
service  by  certified  mJail  shall  have  30 
days  from  the  date  of  receipt  to  file  an 
appeal.  Appeals  must  be  filed  in  the 
Bureau  of  Land  Management  at  the 
address  identified  above,  where  the 
requirements  for  filing  an  appeal  may  be 
obtained.  Parties  who  do  not  file  an 
appeal  in  accordance  with  the 
reqiiiiemenls  of  43  CFR  part  4.  subpart 
E,  shall  be  deemed  to  have  waived  their 
rights. 

Twyl-llinitl. 

Outf,  Bnndt  <ifKCS  At^dicatioa. 

[FR  Doc  93-227M  Piled  0-17-03;  8:45  am] 


[AK-8f7-ai0-0SP] 

NoIlM  for  Publleallon  AA-6879-D. 
AiMka  Nativ*  CtaliiM  Satoction 

In  aocordaooe  with  Departmental 
regulation  43  CFR  2650.7(d),  notice  is 
hereby  given  that  a  decision  to  issue 
conveyance  under  the  provisions  of 
section  14>(b)  of  the  Alaska  Native 
Claims  SettlemMit  Act  of  December  18, 
1971, 43  U.S.C  1601, 1613(b),  mil  be 
issued  to  Shaan  Seet  Incorporated  fat 
approximately  165.50  acres.  The  lands 
involved  are  in  the  vicinity  of  Craig, 
Alaska. 

Coppw  Riw  Mnidiaa.  Akaka 

T.  73  S.,  R.  82  B.. 

Sacs.  19,  29  and  33. 
T.  74  S.,  R  82  E.. 

Sec.16. 
T.  75S.,R.81E., 

Sec.  12. 

A  notice  of  the  decision  will  be 
published  once  a  week,  for  four  (4) 
consecutive  weeks,  in  the  Juneau 
Empire.  Copies  of  the  decision  may  be 
obtained  by  contacting  the  Alaska  State 
Office  of  the  Bureau  of  Land 
Management.  222  West  Seventh 
Avenue,  #13,  Anchorage.  Alaska  99513- 
7599  ((907)  271-5960). 

Any  party  claiming  a  property  interest 
which  is  adversely  affecled  by  the 
decision,  an  agency  of  the  Federal 
government  or  regional  corporation, 
shall  have  until  October  20. 1993  to  file 
an  appeal.  However,  parties  receiving 
service  by  certified  mail  shall  have  30 
days  from  the  date  of  receipt  to  file  an 
appeal.  Appeals  miist  be  filed  in  the 
Bureau  of  Land  Management  at  the 
address  identified  above,  where  the 
requirements  for  filing  an  appeal  may  be 
obtained.  Parties  who  do  not  file  an 
appeal  in  accordance  with  the 
requirements  of  43  CFR  Part  4,  Subpart 
E,  shall  be  deemed  to  have  waived  their 
rights. 


TsnyLl 

Chigf.  Branch  ofKCS  Adfudaoation. 

[FR  Doc.  93-22795  FUed  9-17-93;  8:45  am) 

I  f^?in  tnt  jA  p 


[WO-220-4aaiMB-M  1A] 
Qrazina  AdnUnlatrallon, 


AGENCY:  Bureau  of  Land  Management, 

Interior. 

ACTION:  Notice  of  intent  to  (trepare  an 

environmental  impact  statement: 

reopening  of  scoping. 


r.  The  U.S.  Department  of  the 
Interior  thiou^  the  Bureau  of  Land 
Management  ^LM)  gives  nc^ce  of  the 


reopening  (EIS)  that  is  being  developed 
on  rangeland  management  reform, 
including  future  rukmakings.  The  EIS  ii 
being  developed  pursuant  to  section 
102(2)(c)  of  the  National  Enviranmantal 
PoUcy  Act  of  1969,  with  the  cooperation 
of  the  Forest  Service,  U.S.  Department 
of  Agriculture. 

DATC8:  Written  comments  an  tha  scope 
of  the  EIS  will  be  accepted  until  October 
20, 1993.  Comments  postmarked  after 
this  date  may  not  be  used  in  preparing 
the  Draft  EIS  but  will  be  considered  in 
subsequent  actions  related  to  the  EIS. 
Comments  received  after  September  13, 
1993,  the  conclusion  of  the  previous 
scoping  period,  through  the  date  of  this 
notice,  will  be  considered  along  with  all 
scoping  comments  and  comments 
received  in  response  to  this  and  prior 
notices. 

A00RE8SE8:  Scoping  comments  should 
be  sent  to:  Michael  J.  Penfold,  Assistant 
Director,  Land  and  Renewable 
Resources,  Bureau  of  Land  Management, 
P.a  Box  65800.  Washington,  DC  20035- 
9998.  When  submitting  comments, 
please  identify  whether  they  relate  to 
the  BLM's  Advance  Notice  of  Proposed 
Rulemaking  (published  separately  in 
today's  Federal  Register,  or  are  scoping 
comments  to  be  considered  in 
developing  the  Draft  EIS. 
FOR  FUirmER  MFORMATION  CONTACT: 
Write  to  the  above  address  or  call  Jim 
Fox  at  (202)  452-7740. 
SUPmXMENTARY  MFORMATION:  The  U.S. 
Department  of  the  Interior  and  the 
Bureau  of  Land  Management  (BLM),  in 
cooperation  with  the  US.  Department  of 
Agriculture  and  the  Forest  Smvice  are 
developing  a  proposal  for  reform  of 
public  rangeland  management  policies 
and  practices.  These  agencies 
administar  livestock  grazing  on 
approximately  170  million  acres  and 
100  miUion  acres  of  public  rangelands. 
respectively.  The  proposal  involves 
policy  and  regulatory  changes  in  the 
BLM's  and  the  Forest  Service's 
rangeland  management  programs, 
intended  to  improve  ecological 
conditions  on  BLM-managed  and  Forest 
Service-managed  rangelands  while 
providing  for  sustainable  development 
The  BLM  is  preparing  an  EIS  to  analyze 
the  social,  economic  and  environmental 
effects  of  the  rangeland  management 
reform  proposal.  The  Forest  Service  is  a 
cooperating  agency  in  the  preparation  of 
the  EIS  as  it  relates  to  determining  the 
grazing  fee  and  rangeland  reform  on 
National  Forests  and  Grasslands. 
On  August  13. 1993,  the  BLM 
published  in  the  Federal  Register  (58 
FR  43234]  a  notice  of  intent  to  prepare 
an  environmental  impact  statement  on 
rangeland  management  reform.  That 
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notice  reopened  the  comment  period  on 
me  scope  of  the  EIS  that  was  originally 
estabUshed  in  a  notice  of  intent  to 
prepare  an  EIS  published  in  the  Federal 
Re^er  on  July  13, 1993  (58  FR  37745). 
As  a  result  of  requests  from  a  variety  of 
interested  parties  the  BLM  is  reopening 
the  comment  period  on  the  scope  of  the 
EIS  for  a  period  of  30  days.  Persons 
interested  in  providing  comments  on 
the  scope  of  the  EIS  are  referred  to  the 
August  13. 1993,  Federal  Register  for  a 
detailed  description  of  the  rangeland 
reform  proposal  and  preliminary  issues 
and  alternatives  to  be  considered. 
As  part  of  the  overall  rangeland 
reform  proposal  the  BLM  will  propose 
to  amend  regulations  regarding  various 
aspects  of  grazing  administration.  An 
advance  notice  of  proposed  rulemaking 
(ANPR)  was  published  in  the  August  13, 
1993,  Federal  Register  (58  FR  43208). 
The  comment  period  for  the  ANPR  is 
also  being  reopened  for  an  additional  30 
days  through  an  announcement 
published  elsewhere  in  today's  Federal 
Register.  After  review  of  the  comments 
on  this  notice  of  intent  and  the  ANPR, 
the  BLM  will  release  a  Draft  EIS  and 
proposed  regulations.  The  release  of 
those  documents,  planned  for  this 
winter,  will  be  followed  by  a  public 
comment  period  of  at  least  45  days. 
Denise  Meridith, 
Deputy  Directory. 

(FR  Doc  93-22946  Filed  9-17-93;  8:45  am] 
BajUMQ  coot  oie-a4-ii 

[OR-030-03-4410-03:  G3-393] 

Notice  of  Intent  To  Amend  the 
Northern  Malheur  Management 
Framework  Plan 

agency:  Vale  District.  Bureau  of  Land 
Management,  Interior. 
ACTION:  Notice  of  intent  to  conduct  a 
planning  amendment. 

summary:  The  Vale  District  of  the 
Bureau  of  Land  Management  intends  to 
conduct  an  amendment  of  the  Northern 
Malheur  Management  Framework  Plan 
(MFP)  in  relation  to  the  Leslie  Gulch 
Area  of  Critical  Environmental  Concern 
(ACEC).  During  development  of 
alternatives  for  management  of  the 
ACEC,  several  alternatives  were 
identified  which  if  selected  would 
require  amending  the  MFP.  The  issues 
are  related  to  inholding  acquisition, 
livestock  grazing,  mineral  development 
and  wild  horses  as  they  pertain  to 
management  of  the  relevant  and 
important  values  of  the  ACEC. 

The  11.900  acre  Leshe  Gulch  ACEC  is 
located  50  miles  south  of  Ontario. 
Oregon  and  adjoins  the  east  side  of  the 
Owyhee  Reservoir. 


An  alternative  management  anal3r8i8 
of  the  ACEC  is  available  for  public 
review  upon  request  for  30  days  from 
the  date  of  this  notice.  This  analysis  and 
public  comment  will  be  used  to  refine 
the  issues  and  develop  a  propcMed 
amendment  and  enviroimiental 
assessment.  The  proposed  amendment 
and  environmental  assessment  should 
be  available  for  pubUc  review  in 
December  1993  for  90  days.  A  proposed 
decision  incorporating  public  comments 
should  be  available  for  pubUc  review  in 
March  1994.  A  final  decision  is 
expected  in  Jime  1994  after  a  30  day 
protest  period  and  60  day  state  and  local 
government  consistency  review  of  the 
proposed  decision.  It  is  not  anticipated 
there  will  be  any  pubUc  meetings  or 
hearings,  all  comments  are  expected  to 
be  in  writing. 

The  plan  amendment  and 
environmental  assessment  will  be 
prepared  by  an  interdisciplinary  team 
which  is  expected  to  be  made  up  of  a 
range  conservationist,  botanist,  soil 
conservationist,  geologist,  recreation 
planner,  and  wildhfiB  biologist. 

Anyone  interested  in  participating 
during  the  public  review  process  of  this 
planning  amendment  may  participate  by 
requesting  to  be  added  to  the  mailing 
hst. 

FOR  FURTHER  MFORMATION  CONTACT. 
Ralph  Heft,  Malheur  Resource  Area 
Manager,  Bureau  of  Land  Management, 
Vale  District,  100  Oregon  Street.  Vale. 
OR  97918.  (Telephone  503  473-3144). 
James  E.  May,  j. 

District  Manager.        II 
(FR  Doc.  93-22813  Filed  9-17-93;  8:45  am) 

BOXMO  CODE  4310-3S-M 

[UT-040-03-4410-021 

Resource  Management  Plan;  Escalante 
and  Kanab  Resource  Areas,  UT 

AGENCY:  Bureau  of  Land  Management. 
Interior. 

ACTION:  Notice  of  intent. 

SUMMARY:  The  Escalante  and  the  Kanab 
Resource  Areas  of  the  Cedar  City 
District  are  undertaking  a  resource- 
management  planning  effort  and 
Environmental  Impact  Statement  (EIS) 
scheduled  for  publication  in  draft  in 
1994.  The  public  is  invited  to  provide 
nominations  for  Areas  of  Critical 
Environmental  Concern  (ACECs]  as 
outlined  in  43  CFR  1610.7-2. 
Nominations  should  include  a  map  of 
the  ACEC  nomination,  along  with 
descriptive  material  addressing  the 
values  to  be  protected.  The  pubUc  is 
also  invited  to  nominate  potential  Wild 
and  Scenic  Rivers.  Maps  or  a 
description  of  specific  streams  for  study 


by  the  team  should  accompany  Wild 
and  Scenic  River  nominations.  Any 
member  of  the  public  with  information 
regarding  the  character  and  extent  of 
coal  or  interest  in  the  development  of 
coal  in  the  Kaiparowits,  Kolob,  Johns 
Valley,  or  Alton  coal  fields  is  hereby 
requested  to  forward  information  or 
statements  of  interest  to  the  Bureau  of 
Land  Management  (BLM)  Cedar  City 
District  Office  contact  Usted  below. 
Members  of  the  public  with  information 
regarding  the  appUcation  of  Coal 
Unsuitability  Criteria  (43  CFR  Part  3461) 
are  requested  to  forward  information  to 
the  BLM  Cedar  City  District  Office 
contact  Usted  below.  Additionally, 
decisions  such  as  those  regarding  oil 
and  gas  leasing  categories,  OHV 
designations,  land  disposals  and 
exchanges,  ecosystem  health  and 
biodiversity,  protection  of  threatened 
and  endangered  species,  grazing 
management  categories,  and  others  will 
be  made.  All  information  collected  bora 
this  announcement  or  analysis 
conducted  using  this  information  is 
subject  to  public  review  and  comment 
DATES:  Members  of  the  public  with  any 
pertinent  information  should  contact 
the  BLM  Cedar  City  District  Office 
contact  listed  below  or  submit  the 
information  in  writing  by  October  20, 
1993  to  ensiire  its  consideration  in  the 
Management  Situation  Analysis  and 
Alternative  Formulation. 
FOR  FURTHER  fNFORMATJON  CONTACT:  Pete 
Wilkins,  Team  Leader,  Bureau  of  Land 
Management,  Cedar  City  District  Office, 
176  E.  D  L  Sargent  Dr.,  Cedar  Qty,  Utah 
84720,  telephone  (801)  586-2401,  fax 
(801) 865-3058. 

SUPPLEMENTARY  INFORMATION:  The 
Resource  Management  Plans  (RMPs) 
produced  will  replace  existing 
Escalante,  Paria.  Vermihon,  and  Zion 
Management  Framework  Plans  (MFPs) 
and  the  Garfield  and  Antimony  portions 
of  the  Cedar/Beaver/Garfield/ Antimony 
RMP,  1986.  Planning  will  be  conducted 
of  2.5  million  Federal  acres 
administered  by  the  Bureau  of  Land 
Management  in  western  Kane  and 
Garfield  Counties,  west  of  the  Capitol 
Reef  National  Park  and  the  Glen  Canyon 
Recreation  Area  in  Utah. 

The  RMP  will  incorporate  the 
principles  of  ecosystem-based 
management.  One  important  component 
of  ecosystem-based  management  is 
cooperative  ecosystem-based 
management  with  other  Federal,  State, 
and  private  land  managers.  Ecosystem- 
based  management  will  be  coordinated 
with  Zion  National  Park,  Bryce  Canyon 
National  Park,  Capitol  Reef  National 
Park,  the  Glen  Canyon  National 
Recreation  Area,  the  Dixie  National 


48896 Federal  Register  /  Vol.  58.  No.  180  /  Monday.  September  20"^  1993  /  Notices 


Forest.  BLM  Arizona  Strip  District,  BLM 
Dixie  Resoiuce  Area,  BLM  Beaver  River 
Resource  Area,  the  Coral  Pink  Sand 
Dunes  State  Park,  and  the  Kodachrome 
Basin  State  Park.  This  R\tP  effort  will 
analyze  data  on  three  ecosystem  levels: 
The  ecoregion  (Colorado  Plateau);  the 
landscapes  (Grand  Staircase. 
Kaiparowits  Plateau,  Escalante  Canyons, 
and  Southern  High  Plateaus};  and  the 
population/species  ecosystem  levels. 
Any  member  of  the  public  with 
information  regarding  the  structure, 
composition,  processes  and  functions  of 
any  of  these  ecosystems  may  submit 
such  information  to  the  BLM  Cedar  City 
District  Office  contact  listed  above. 
Ecosystem  analysis  will  also  consider 
man's  role  in  determining  present  and 
future  conditions  and  future  needs  for 
sustainable  economies  and  healthy 
ecosystems. 

Formal  public  participation  will  be 
requested  again  for  review  of  the  Draft 
RMP/EIS  (1994)  and  proposed  RMP/ 
Final  EIS  (1995).  Notice  of  the 
availability  of  these  documents  will  be 
published  at  the  appropriate  times. 

The  Bureau  of  Land  Management  has 
prepared  a  mailing  list.  Those  already 
on  the  hst  have  been  receiving  periodic 
updates  and  will  continue  to  be  on  the 
list  after  publication  of  this  notice. 
Others  not  cxirrently  on  the  list  may  be 
added  by  submitting  a  letter  of  interest 
to  the  BLM  Cedar  City  District  Office 
contact  listed  above. 

The  RMP  will  be  developed  by  an 
interdisciplinary  team  composed  of 
BLM  resource  specialists.  The  team  will 
have  a  team  leader  and  specislists 
represented  by  range  conservationists, 
wildlife  biologists,  soil  scientists,  realty 
speciaUsts.  recreation/wilderness 
specialists,  geologists,  hydrologists. 
archaeologists,  and  other  specialists. 
lamsa  M  Psrker, 
State  Director. 

[FR  Doc.  93-22894  Filed  9-17-93;  8:45  am] 
MUJNQ  COOe  4310-OO-M 


[UT-050-03-4210-05] 

Plan  Amendment;  House  Range 
Resource  Area,  UT 

agency:  Bureau  of  Land  Management. 
Interior. 

ACTION:  Plan  amendment. 

SUMMARY:  The  proposed  plan 
amendment  and  associated 
environmental  assessment  for  the  House 
Range  Resource  Management  Plan 
(HRRMP)  identifies  the  following  public 
lands  suitable  for  sale  to  George  C. 
Douglas: 


Salt  Uke  Meridiu 

T.  12S..  R  18  W.. 
Sec.  12,  EV.NWV«SWV«,  NBV4SWV4SWV«, 

NEV4SEV4SWV«SWV4,  and 

SWV4SWV4NWV4SEV4. 
CoDtaiaiQg  35  acres  in  Juab  County. 

DATES:  The  protest  period  for  the 
proposed  plan  amendment  will 
commence  with  the  date  of  pubUcation 
of  this  notice.  Protests  must  be 
submitted  on  or  before  October  20. 
1993. 

FOR  FURTHER  INFORMATION  CONTACT: 

Rex  Rowley.  House  Range  Resource 
Area  Manager,  35  East  500  North,  Utah 
84631  (801) 743-6811. 

SUPPLEMENTARY  INFORMATION:  This  plan 

amendment  would  allow  the  House 
Range  Resource  Area  to  sell  the 
identified  public  land  at  fair  market 
appraisal  value  to  George  C.  Douglas 
pursuant  to  section  203  of  the  Federal 
Land  Policy  and  Management  Act 
(FLPMA)  of  1976  (90  Stat.  2750.  43 
U.S.C.  1713).  and  title  43  CFR  part  2710 
of  the  Federal  Regulations.  The  plan 
amendment  is  subject  to  protest  from 
any  adversely  affected  party  who 
participated  in  the  planning  process. 
Protests  must  be  made  in  accordance 
with  provisions  of  43  CFR  1610.5-2. 
Protests  must  contain  at  a  minimum  the 
following  information: 

•  The  name,  mailing  address, 
telephone  number,  and  interest  of  the 
person  filing  the  protest. 

•  A  statement  of  the  issue  or  issues 
being  protested. 

•  A  statement  of  the  part  or  parts 
being  protested  and  a  citing  of  pages, 
paragraphs,  maps.  etc..  of  the  protested 
plan  amendment,  where  practical. 

•  A  copy  of  all  documents  addressing 
the  issue(s)  submitted  by  the  protester 
during  the  planning  process  or  a 
reference  to  the  date  when  the  protester 
discussed  the  issue(s)  for  the  record. 

•  A  concise  statement  as  to  why  the 
protester  believes  the  BLM  State 
Director's  decision  is  incorrect. 

Protests  must  be  received  by  the 
Director  of  the  Bureau  of  Land 
Management  (760).  MS  406  LS.  1849  C 
Street  NW.,  Washington.  DC  20240. 
within  30  days  after  the  publication  of 
this  Notice  of  AvailabiUty  for  the  plan 
amendment. 
G.  William  Lamb, 
Acting  State  Director. 

(FR  Doc.  93-22895  Filed  9-17-93;  8:45  am] 
BILUNO  COOC  4310-OO-M 


Rah  and  Wildlife  Service 

Availability  of  Draft  Recovery  Plan  for 
the  Pohakuloa  Plants  (Haplostachys 
Haplostachya  and  Stenogyne 
Angustlfolla) 

AGENCY:  Fish  and  WildUfe  Service. 

Interior. 

ACTION:  Notice  of  doc\mient  availability. 

SUMMARY:  The  U.S.  Fish  and  WildUfe 
Service  (Service)  annoimces  the 
availability  for  public  review  of  a  draft 
recovery  plan  for  Haplostachys 
haplostachya  and  Stenogyne 
angustifolia.  These  species  are  only 
known  to  occur  on  the  island  of  Hawaii. 
Hawaii.  All  14  known  populations  of  H. 
haplostachya,  and  7  of  the  9  known 
populations  of  S.  angustifolia  are 
restricted  to  Pohakuloa  Training  Area 
(PTA).  a  military  training  installation 
located  in  the  saddle  between  Mauna 
Loa.  Mauna  Kea.  and  Hualalai.  Only  two 
populations  of  H.  haplostachya  number 
more  than  100  individuals.  No  estimates 
of  population  sizes  are  available  for  S. 
angustifolia. 

DATES:  Comments  on  the  draft  recovery 
plan  must  be  received  on  or  before 
November  19. 1993  to  receive 
consideration  by  the  Service. 
ADDRESSES:  Copies  of  the  draft  recovery 
plan  are  available  for  inspection,  by 
appointment,  during  normal  business 
hours  at  the  following  locations:  U.S. 
Fish  and  WildUfe  Service,  Pacific 
Islands  Office,  P.O.  Box  50167. 
Honolulu,  Hawaii  96850  (Building 
address:  300  Ala  Moana  Boulevard, 
Room  6307.  Honolulu.  Hawaii  96813) 
(Telephone:  808/641-2749).  and 
University  of  Hawaii.  Hilo  Library.  200 
West  Kawdhi  St..  Hilo,  Hawaii  96720- 
4091  (Telephone:  808-933-3346). 
Requests  for  copies  of  the  draft  recovery 
plan  and  written  comments  and 
materials  regarding  the  plan  should  be 
addressed  to  Robert  P.  Smith,  Field 
Supervisor  of  the  Pacific  Islands  Office 
at  ihe  Honolulu  address  given  above. 
Comments  and  materials  received  are 
available  upon  request  for  pubUc 
inspection,  by  appointment,  during 
normal  business  hours  at  the  above 
Honolulu  address. 
FOR  FURTHER  INFORMATION  CONTACT: 
Karen  Rosa.  Fish  and  Wildlife  Biologist, 
at  the  Honolulu  address  given  above. 

SUPPLEMENTARY  INFORMATION: 

Background 

Restoring  endangered  or  threatened 
animals  and  plants  to  the  point  where 
they  are  again  secure,  self-sustaining 
members  of  their  ecosystem  is  a  primary 
goal  of  the  Service's  endangered  species 
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program.  To  help  guide  the  recovery 
effort,  the  Service  is  working  to  prepare 
recovery  plans  for  most  of  the  listea 
spedes  native  to  the  United  States,  its 
Territories  and  Commonwealths. 
Recovery  plans  describe  actions 
considered  necessary  for  conservation  of 
the  Epedes,  criteria  for  recognizing  the 
recovery  levels  for  downlisting  or 
delisting  them,  and  initial  estimates  of 
times  and  costs  to  implement  the 
recovery  measures  needed. 

The  Endangered  Species  Act  of  1973, 
as  amended  (16  U.S.C  1531  et  seq.) 
(Act)  requires  the  development  of 
recovery  plans  for  listed  species  imless 
such  a  plan  would  not  promote  the 
conservation  of  a  particular  species. 
Section  4(f)  of  the  Act,  as  amended  in 
1988,  requires  that  a  public  notice  and 
an  opportunity  for pubUc  review  and 
comment  be  proviaed  during  recovery 
plan  development.  The  Service  will 
consider  all  information  presented 
during  a  public  comment  period  prior  to 
approval  of  each  new  or  revised 
recovery  plan.  Substantive  technical 
comments  will  result  in  changes  to  the 
plan.  Substantive  comments  regarding 
recovery  plan  implementation  may  not 
necessarily  result  in  changes  to  the 
recovery  plan,  but  will  be  forwarded  to 
appropriate  Federal  or  other  entities  so 
that  they  can  take  these  comments  into 
accoimt  during  the  course  of 
implementing  recovery  actions. 
Individualized  responses  to  comments 
will  not  be  provided. 

The  species  being  considered  in  this 
recovery  plan  are  Haplostachys 
haphstachya  and  Stenogyne 
angustifolia.  Haplostachys  and 
Stenogyne  are  two  of  four  endemic 
genera  within  the  mint  family 
(Laminaceae).  Both  species  were 
formerly  much  more  widespread 
throughout  the  Hawaiian  Islands.  The 
species  distribution  included 
populations  on  Maui,  Kauai.  Hawaii, 
and  Molokai  (for  S.  angustifolia)  and  a 
variety  of  habitat  types.  Introduced 
animals  and  land  clearing  for 
agriculture  over  the  past  200  years  have 
altered  these  forests  so  extensively  that 
little  primary  habitat  remains.  H. 
haphstachya  was  described  in  1862, 
and  S.  angustifolia  was  described  in  the 
mid-1800's.  However,  both  species  were 
considered  to  be  extinct  until  their 
rediscovery  at  PTA  in  1977.  Browsing 
by  introduced  goats  and  sheep,  rooting 
by  feral  pigs,  competition  with  alien 
plants,  trampling  by  hunters  and 
military  personnel,  and  fire  are  now  the 
major  threats  to  the  species'  survival. 
Other  threats  are  introduced  insect 
predators  and  pathogens. 

Haplostachys  hapiostachya  is 
represented  by  14  populations,  all  of 


which  occur  at  PTA.  Stenogyne 
angustifolia  is  represented  by  nine         • 
populations,  seven  of  which  are  located 
at  PTA.  One  population  occurs  at  Puu 
Anahulu,  and  one  population  at 
Waikoloa.  Until  the  proper  genetic 
analyses  are  conducted,  population 
estimates  are  difficult  to  make  because 
of  the  importance  of  vegetative 
reproduction.  However,  only  two 
populations  of  H.  hapiostachya  are 
believed  to  be  comprised  of  more  than 
100  individuals.  The  areas  of  emphasis 
for  recovery  actions  are  the  population 
sites  located  at  PTA,  Puu  Anahulu,  and 
Waikoloa  on  the  island  of  Hawaii.  In 
addition,  the  recovery  plan  emphasizes 
estabUshing  new  populations  on  Maui, 
Kauai,  and  Molokai  (for  S.  angustifolia). 

Recovery  efforts  will  focus  on 
protection  of  all  extant  individuals  from 
pigs,  goats,  sheep,  alien  plant  species, 
fire,  insect  predators  and  pathogens, 
propagation  of  genetically  suitable 
plants  to  augment  the  existing 
populations,  and  estabUshment  of  new 
populations  in  suitable  habitat  areas. 

PubUc  Comments  Solicited 

The  Service  solicits  written  comments 
on  the  recovery  plan  described.  All 
comments  received  by  the  date  specified 
above  will  be  considered  prior  to 
approval  of  this  plan. 

Authority 

The  authority  for  this  action  is  section  4(f) 
of  the  Endangered  Species  Act,  16  U.S.Q 
1533(f). 

Notice:  Haplostachys  hapiostachya  and 
Stenogyne  angustifolia,  availability  of  the 
draft  recovery  plan. 

Dated:  September  13, 1993. 

William  E.  Martin. 

Acting  Regional  Director,  Region  1,  US.  Fish 
and  Wildlife  Service. 

[FR  Doc.  93-22854  Filed  9-17-93;  8:45  am] 
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irfTERSTATE  COMMERCE 
COMMISSION 

[Docket  No*.  AB-145X.  AB-55  (Sub-Na 
475X)1 

The  Carrollton  Reilroed  Company— 
Abandonment  Exemptior>— 4n  Carroll 
County,  KY;  CSX  Transportation,  Inc.— 
Discontinuance  Exemption— In  Carroll 
County,  KY 

The  Carrollton  Railroad  Company 
(Carrolhon),  as  owner,  and  CSX 
Transportation,  Ina  (GSXT),  as  lessee.* 
have  filed  a  notice  of  exemption  under 


49  CFR  part  1152  subpart  F— Exempt 
Abandonments  and  Discontinuances  for 
Carrollton  to  abandon  and  CSXT  to 
discontinue  service  over  approximately 
1.72  miles  of  rail  line  between  Milepost 
OCR-7.51  and  Milepost  OCR-9.23  at 
Carrollton,  Carroll  County,  KY. 

Carrollton  and  CSXT  have  certified 
that:  (1)  No  local  traffic  has  moved  over 
the  line  for  at  least  2  years;  (2)  there  is 
no  overhead  traffic  on  the  line;  (3)  no 
formal  complaint  filed  by  a  user  of  rail 
service  on  the  line  (or  by  a  State  or  local 
government  entity  acting  on  behalf  of 
such  user]  regarding  cessation  of  service 
over  the  line  either  is  pending  with  the 
Commission  or  with  any  U.S.  District 
Court  or  has  been  decided  in  favor  of 
the  complainant  within  the  2-year 
period;  and  (4)  the  requirements  at  49 
CFR  1105.7  (environmental  reports),  49 
CFR  1105.8  (historic  reports),  49  CFR 

1105.11  (transmittal  letter),  49  CFR 

1105.12  (newspaper  publication),  and 
49  CFR  1152.50(d)(1)  (noUce  to 
governmental  agende^)  have  been  met 

As  a  condition  to  use  of  this 
exemption,  any  employee  adversely 
affected  by  the  abandonment  and 
discontinuance  of  service  shall  be 
protected  under  Oregon  Short  Line  R. 
Co. — Abandonment — Goshen,  360  ICC 
91  (1979).  To  address  whether  this 
condition  adequately  protects  affected 
employees,  a  petition  for  partial 
revocation  under  49  U.S.C.  10505(d) 
must  be  filed. 

Provided  no  formal  expression  of 
intent  to  file  an  offer  of  financial 
assistance  (OFA)  has  been  received,  this 
exemption  will  be  effective  on  October 
20, 1993,  unless  stayed  pending 
reconsideration.  Petitions  to  stay  that  do 
not  involve  environmental  issues,^ 
formal  expressions  of  intent  to  file  an 
OFA  under  49  CFR  1152.27(c)(2),3  and 
trail  use/rail  banking  requests  under  49 
CFR  1152.29  ♦  must  be  filed  by 
September  30, 1993.  Petitions  to  reopen 
or  requests  for  public  use  conditions 
under  49  CFR  1152.28  must  be  filed  by 
October  12, 1993,  with:  Office  of  the 
Secretary,  Case  Control  Branch, 


>  Carrollton  ii  a  wboUjr  owned  •utwidiary  of 
CSXT.  Both  caiTien  art  par  of  CSX  Traiuportatiaii, 
a  unit  of  CSX  Corporation. 


3  A  stay  will  b«  isstied  routinely  by  &e 
Commission  in  those  proceeding  where  an 
informed  decision  on  environmXlal  issues 
(whether  raised  by  a  party  or  by  the  Commission's 
Section  of  Energy  and  Environment  (SEH)  in  its 
independent  mvestigaticnj  cannot  be  made  prior  to 
the  effective  date  of  the  notice  of  exemptioa  See 
Exemption  of  Out-ofSenrice  RaU  Lines,  5  I.CC2d 
377  (1989).  Any  entity  seeking  a  stay  on 
environmental  grounds  is  encouraged  to  file  its 
request  as  soon  as  possible  in  order  to  permit  this 
Onnmission  to  review  and  act  on  the  request  tiefore 
the  effective  date  of  this  exemption. 

>  See  Exempt,  of  Rail  Abandonment — Offers  etf 
Fman.  Assitt..  4  LCC2d  164  (19«7). 

«The  Commissicn  will  accept  a  late-filed  trciii  as* 
request  at  long  as  it  retains  furisdiction  tc  dc  sa 
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Interstate  Commerce  Commission, 
Washington.  DC  20423. 

A  copy  of  any  pleading  filed  with  the 
Commission  should  be  sent  to 
applicants'  representative:  Charles  M. 
Rosenberger,  Senior  Counsel,  CSX 
Transportation,  Inc.,  500  Water  Street, 
J150,  Jacksonville.  FL  32202. 

If  the  notice  of  exemption  contains 
false  or  misleading  information,  use  of 
the  exemption  is  void  ab  initio. 

Applicants  have  filed  an 
environmental  report  which  addresses 
the  effects  of  the  abandonment  and 
discontinuance  of  service,  if  any.  on  the 
environmental  and  historic  resources. 
SEE  will  issue  an  environmental 
assessment  (EA)  by  September  24, 1993. 
Interested  persons  may  obtain  a  copy  of 
the  EA  by  writing  to  SEE  (room  3219. 
Interstate  Commerce  Commission, 
Washington,  DC  20423)  or  by  calling 
Elaine  Kaiser,  Chief  of  SEE.  at  (202) 
927-6248.  Comments  on  environmental 
and  historic  preservation  matters  must 
be  filed  within  15  days  after  the  EA  is 
available  to  the  public. 

Environmental,  historic  preservation, 
public  use.  or  trail  use/rail  banking 
conditions  will  be  imposed,  where 
appropriate,  in  a  subsequent  decision. 

Decided:  September  10. 1993. 

By  the  Conunission.  David  M.  Konschnik, 
Director.  Office  of  Proceedings. 
Sidney  L.  Strickland,  Jr., 
Secretary. 

IFR  Doc.  93-22879  Filed  9-17-93;  8:45aml 
BaUNG  COOC  7038-01-M 


DEPAFTTMENT  OF  JUSTICE 

Drug  Enforcement  Administration 

Manufacturer  of  Controlled 
Substances  Notice  of  Registration 

By  Notice  dated  July  9,  1992.  and 
published  in  the  Federal  Register  on 
July  22, 1992  (57  FR  32566).  Penick 
Corporation,  158  Mount  Olivet  Avenue. 
Newark,  New  Jersey  07114,  made 
application  to  the  Drug  Enforcement 
Administration  to  be  registered  as  a  bulk 
manufacturer  of  the  basic  classes  of 
controlled  substances  listed  below: 


Dn^ 


Itjogaine  (7260)  

Tetra^yd^ocannabinol8  (7370) ... 

Dihydromorphin*  (9145) 

PtvDteodine  (9314)  

AJphacetylmethadol  (9603) 

Methylphenidate  (1724) 

Cocaine  (9041) 

Code»n«  (9050) 

Dihydrocodein*  (9120)  

Oxycodon*  (9143) 

Hydromorphoos  (9150)  


Schedule 


Drug 

Schedule 

Diphenoxylate  (9170)  

Benzoylecgonine  (9180) 

Ethylmorphine  (9190)  

Hydrocodone  (9193) 

Meoeridine  (9230)  

Methadone  (9250)  

Methadone  Intermediate  (9254) 
Dextropropoxyphene,  bulk  (non- 
dosage  forms)  (9273). 

Morphine  (9300)  

Thebaine  (9333)  

Opium  extracts  (9610) 

Opium  fluid  extract  (9620) 

Ooium  tincture  (9630) 

Opium  powdered  (9639) 

Opium  yranuiated  (9640)  

OxvnxjrDhone  (9652)  

Phenazocine  (9715)  

Atfentanil  (9737)  

Sufentanil  (9740)  

Fentanvl  (9801)  

A  registered  manufacturer  did  file  a 
written  request  for  a  hearing  with 
respect  to  the  registration  of  the  Penick 
Corporation.  The  firm  subsequently 
withdrew  its  request  for  a  hearing  on 
May  7, 1993.  Therefore,  pursuant  to 
Section  303  of  the  Comprehensive  Drug 
Abuse  Prevention  and  Control  Act  of 
1970  and  Title  21.  Code  of  Federal 
Regulations,  Section  1301.54(e),  the 
Director  hereby  orders  that  the 
application  submitted  by  the  above  firm 
for  registration  as  a  bulk  manufacturer 
of  the  basic  classes  of  controlled 
substances  Usted  above  is  granted. 

Dated:  September  13, 1993. 
Gene  R.  Haislip, 

Director.  Office  of  Diversion  Control,  Drug 
Enforcement  Administration. 
[FR  Doc.  93-22843  Filed  9-17-93;  8:45  am] 
BIUJNQ  COOe  4410-0»-M 


immigration  and  Naturalization  Service 
[INS  No.  1629-93;  AG  Order  No.  1789-93] 
RIN1115-AC30 

Extension  of  Designation  of  Somalia 
Under  Temporary  Protected  Status 
Program 

AGENCY:  Immigration  and  Naturalization 
Service,  Justice. 
ACTION:  Notice. 

SUMMARY:  This  notice  extends,  until 
September  17, 1994,  the  Attorney 
General's  designation  of  Somalia  under 
the  Temporary  Protected  Status  program 
provided  for  in  section  244Ax)f  Uie 
Immigration  and  Nationality  Act  (Act). 
Accordingly,  eligible  aliens  who  are 
nationals  of  Somalia,  or  who  have  no 
nationality  and  who  last  habitually 
resided  in  Somalia,  may  re-register  for 
Temporary  Protected  Status  and 


extension  of  employment  authorization. 
This  re-registration  is  limited  to  persons 
who  already  registered  for  the  initial 
period  of  Temporary  Protected  Status, 
which  ended  on  September  16.  1992. 
and  who  re-registered  for  the  second 
period  which  ends  on  September  17, 
1993. 

EFFECTIVE  DATE:  This  designation  is 
effective  on  September  18, 1993.  and 
will  remain  in  effect  until  September  17, 
1994.  Re-registration  procedures  become 
effective  on  September  20. 1993,  and 
will  remain  in  effect  until  October  20, 
1993. 

FOn  FURTHER  INFORMATION  COffTACT: 
Ronald  Chirlin.  Senior  Immigration 
Examiner,  Immigration  and 
Naturalization  Service,  room  7123,  425 
I  Street,  NW.,  Washington,  DC  20536, 
telephone  (202)  514-5014. 
SUPPLEMENTARY  INFORMATION:  Under 
section  244A  of  the  Act,  as  amended  by 
section  302(a)  of  Public  Law  101-649 
and  section  304(b)  of  Public  Law  102- 
232  (8  U.S.C.  1254a),  the  Attorney 
General  is  authorized  to  grant 
Temporary  Protected  Status  in  the 
United  States  to  eligible  aliens  who  are 
nationals  of  a  foreign  state  designated  by 
the  Attorney  General,  or  who  have  no 
nationality  and  who  last  habitually 
resided  in  that  state.  The  Attorney 
General  so  designates  a  state,  or  a  part 
thereof,  upon  finding  that  the  state  is 
experiencing  ongoing  armed  civil  strife, 
environmental  disaster,  or  certain  other 
extraordinary  and  temporary  conditions 
that  prevent  nationals  or  residents  of  the 
country  from  returning  in  safety. 

Effective  on  September  16, 1991,  the 
Attorney  General  designated  Somalia  for 
Temporary  Protected  Status  for  a  period 
of  12  months,  56  FR  46804.  The 
Attorney  General  extended  the 
designation  of  Somalia  imder  the 
Temporary  Protected  Status  program  for 
an  additional  12  months  until 
September  17, 1993.  57  FR  32232. 

This  notice  extends  the  designation  of 
Somalia  imder  the  Temporary  Protected 
Status  program  for  an  additional  12 
months,  in  accordance  Avith  sections 
244A(b)(3)  (A)  and  (C)  of  the  Act.  This 
notice  also  describes  the  procedures 
with  which  eligible  aliens  who  are 
nationals  of  Somalia,  or  who  have  no 
nationality  and  who  last  habitually 
resided  in  Somalia,  must  comply  in 
applying  for  continuation  of  Temporary 
Protected  Status. 

Notice  of  Extension  of  Designation  of 
Somalia  Under  Temporary  Protected 
Status  Program 

By  the  authority  vested  in  me  as 
Attorney  (general  under  section  244A  of 
the  Immigration  and  Nationality  Act,  as 
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amended,  and  pursuant  to  sections 
244A(b)(3)  (A)  and  (C)  of  the  Act.  I  have 
determined  that,  as  a  result  of  the 
continued  armed  conflict  in  that  nation, 
there  still  exist  extraordinary  and 
temporary  conditions  in  Somalia  that 
prevent  aliens  who  are  nationals  of 
Somalia,  and  aliens  having  no 
nationahty  who  last  habitually  resided 
in  Somaha,  from  returning  to  SomaUa  in 
safety.  I  have  further  determined  that 
permitting  nationals  of  Somaha,  and 
aliens  having  no  nationality  who  last 
habitually  resided  in  Somalia,  to  remain 
temporarily  in  the  United  States  is  not 
contrary  to  the  national  interest  of  the 
United  States.  Accordingly,  it  is  ordered 
as  follows: 

(1)  The  designation  of  Somalia  under 
section  244A(b)  of  the  Act  is  extended 
for  an  additional  12-month  period  from 
September  18, 1993,  to  September  17, 
1994. 

(2)  I  estimate  that  there  are 
approximately  350  nationals  of  Somalia, 
and  ahens  having  no  nationahty  who 
last  habitually  resided  in  Somaha,  who 
have  been  granted  Temporary  Protected 
Status  and  who  are  eligible  for  re- 
registration. 

(3)  A  national  of  Somalia,  or  an  alien 
having  no  nationahty  who  last 
habitually  resided  in  Somaha,  who 
received  a  grant  of  Temporary  Protected 
Status  during  the  initial  period  of 
designation  from  September  16, 1991,  to 
September  16, 1992,  and  who  re- 
registered for  the  second  period  which 
ends  on  September  17, 1993,  must 
comply  with  the  re-registration 
requirements  contained  in  8  CFR 
240.17,  which  are  described  in  pertinent 
part  in  paragraphs  (4)  and  (5)  of  this 
notice. 

(4)  A  national  of  Somaha,  or  an  ahen 
having  no  nationahty  who  last 
habitually  resided  in  Somaha,  who 
previously  has  been  granted  Temporary 
Protected  Status,  must  re-register  by 
filing  a  new  Application  for  Temporary 
Protected  Status,  Form  1-821,  together 
with  an  Application  for  Employment 
Authorization,  Form  1-765,  within  the 
30-day  period  beginning  on  September 
20, 1993,  and  ending  on  October  20, 
1993,  in  order  to  be  ehgible  for 
Temporary  Protected  Status  during  the 
period  from  September  18, 1993,  until 
September  17, 1994.  Late  re-registration 
apphcations  will  be  allowed  for  "good 
cause"  pursuant  to  8  CFR  240.17(c). 

(5)  There  is  no  fihng  fee  for  the  Form 
1-821  filed  as  part  of  the  re-registration 
apphcation.  The  fee  prescribed  in  8  CFR 
103.7(b)(1)  will  be  charged  for  the  Form 
I-76S,  filed  by  an  ahen  requesting 
employment  authorization  pursuant  to 
the  provisions  of  paragraph  (4)  of  this 
notice.  An  ahen  who  does  not  request 


employment  authorization  must  file 
Form  1-821  together  vdth  Form  1-765 
for  information  purposes,  but  in  such 
cases  both  Form  1-821  and  Form  1-765 
will  be  without  fee. 

(6)  Pursuant  to  section  244A(b)(3)(A) 
of  the  Act,  the  Attorney  General  will 
review,  at  least  60  days  before 
September  17, 1994,  the  designation  of 
Somaha  imder  the  Temporary  Protected 
Status  program  to  determine  whether 
the  conditions  for  designation  continue 
to  exist.  Notice  of  that  determination, 
including  the  basis  for  the 
determination,  will  be  published  in  the 
Federal  Register. 

(7)  Information  concerning  the 
Temporary  Protected  Status  program  for 
nationals  of  Somalia,  and  aliens  having 
no  nationality  who  last  habitually 
resided  in  Somaha,  will  be  available  at 
local  Immigration  and  Naturahzation 
Service  offices  upon  pubhcation  of  this 
notice. 

Dated  September  14. 1993. 
Janet  Reno,  I 

Attorney  Genera]. 
[FR  Doc.  93-22849  Filed  9-17-93;  8  45  am] 
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DEPARTMENT  OF  LABOR 

Office  of  the  Secretary 

Agency  Recordkeeplng/Reporting 
Requirements  Under  Review  by  the 
Office  of  Managernent  and  Budget 

Background         i 

The  Department  of  Labor,  in  carrying 
out  its  responsibihties  under  the 
Paperwork  Reduction  Act  (44  U.S.C. 
chapter  35),  considers  comments  on  the 
reporting/recordkeeping  requirements 
that  will  affect  the  pubhc. 

Recordkeeplng/Reporting  Requirements 
Under  Review 

As  necessary,  the  Department  of  Labor 
will  pubhsh  Agency  recordkeeping/ 
reporting  requirements  imder  review  by 
the  Office  of  Management  and  Budget 
(0MB)  since  the  last  pubhcation.  Tbese 
entries  may  include  new  collections, 
revisions,  extensions,  or  reinstatements, 
if  apphcable.  The  Departmental 
Clearance  Officer  will,  upon  request,  be 
able  to  advise  members  of  the  pubhc  of 
the  nature  of  the  particular  submission 
they  are  interested  in. 

Each  entry  may  contain  the  following 
information: 

The  Agency  of  the  Department  issuing 
this  recordkeeping/reporting 
requirement. 

The  title  of  the  recordkeeping/ 
reporting  requirement. 


The  0MB  and/or  Agency 

identification  numbers,  if 

applicable. 
How  often  the  recordkeeping/ 

reporting  requirement  is  needed. 
Whether  small  businesses  or 

organizations  are  affected. 
An  estimate  of  the  total  number  of 

hours  needed  to  comply  with  the 

recordkeeping/reporting 

requirements  and  the  average  hours 

per  respondent. 
The  numoer  of  forms  in  the  request 

for  approval,  if  apphcable. 
An  abstract  describing  the  need  for 

and  uses  of  the  information 

collection. 

Comments  and  Questions 

Copies  of  the  recordkeeping/reporting 
requirements  included  in  each  notice 
may  be  obtained  by  calling  the 
Departmental  Clearance  Officer, 
Kenneth  A.  Mills  ((202)  219-5095). 
Comments  and  questions  about  the 
items  included  in  each  notice  should  be 
directed  to  Mr.  Mills,  Office  of 
Information  Resources  Management 
Pohcy,  U.S.  Department  of  Labor,  200 
Constitution  Avenue,  NW.,  room  N- 
1301,  Washington.  DC  20210. 
Comments  should  also  be  sent  to  the 
Office  of  Information  and  Regulatory 
Affairs,  Attn:  0MB  Desk  Officer  for 
(BLS/DM/ESA/ETA/OLMS/MSHA/ 
OSHA/PWBAATTS),  Office  of 
Management  and  Budget,  room  3001, 
Washington,  DC  20503  ((202)  395- 
6880). 

Any  member  of  the  public  who  wants 
to  comment  on  recordkeeping/reporting 
requirements  which  have  been 
submitted  to  0MB  should  advise  Mr. 
Mills  of  this  intent  at  the  earliest 
possible  date. 

New 

Employment  and  Training 

Administration 
Dislocated  Worker  Program  Customer 

Satisfaction  Survey 
One-time  survey 
Individuals  or  households 
1,640  respondents;  10  minutes  per 

response;  273  total  hours 

This  information  collection  will  be 
used  to  assess  programs  under  title  III  of 
the  Jobs  Training  Partnership  Act 
(JTPA),  as  amended.  Findings  will  be 
used  to  estabhsh  a  baseline  to  monitor 
program  performance  and  to  prepare 
appropriate  pohcy  responses. 

Signed  at  Washington,  DC  this  15th  day  of 
September,  1993. 
Kenneth  A.  Mill*. 
Departmental  Oearance  Officer. 
[FR  Doc.  93-22961  Filed  9-17-93;  8;45  ami 
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NATIONAL  AACHiVES  AMD  RECORDS 
ADMINISTRATION 

Installation  of  Boilara  at  CoUaga  Pafk. 
MD;  Tantatlva  Dadaion  To  laaua 
Paimlt 

AQENCY:  National  Archives  and  Records 

Administration. 

ACTION:  Notice  of  tentative 

determination,  opportunity  to  request  a 

public  bearing,  and  opportumity  to 

submit  written  conmients. 

SUMMARY:  Tbe  National  Archives  and 
Records  Administration  gives  notice 
that  the  Maryland  Department  of  tbe 
Environment  has  made  a  tentative 
decision  to  issue  a  Permit  to  Construct 
to  NARA  to  install  four  natural  gas/No. 
2  oil-fired  boilers  at  the  National 
Archives  at  College  Park  (Archives  H). 
in  College  PaA,  Mar\'land.  Public 
comment  is  solicited  at  this  time. 
FOR  FUnTHER  INFORMATION  CONTACT: 
The  Maryitind  Department  of  tbe 
Environment  at  (410)  631-3230.  or 
Marvin  Sheidder  of  NARA  at  (301)  713- 
6500. 

SUPPLEMENTARY  INFORMATION:  NARA  has 
been  notified  that  the  Maryland 
Department  of  the  Environment.  Air  and 
Radiation  Management  Administration, 
has  completed  its  review  of  NARA's 
appUcation  for  a  Permit  to  Constnxct  to 
install  four  natural  gas/No.  2  fuel  oil- 
fired  boilers  rated  at  16.7  million  BTU/ 
hour  at  the  National  Archives  at  College 
Park  (Archives  II)  facility.  The  plant  will 
be  located  at  8601  Adalphi  Road, 
College  Park.  Maryland.  In  Prince 
Georges  County. 

The  Department  has  made  a  tentative 
decision  to  issue  the  Permit  to  Construct 
and  is  now  ready  to  receive  pubbc 
comment  on  the  appUcation.  Copies  of 
the  application,  the  proposed  permit 
limitations  and  conditions,  and  other 
supporting  documents  are  available  for 
public  inspection.  Ask  for  Docket  #26- 
93  at  the  Maryland  Department  of  tbe 
Environment,  Air  and  Radiation 
Management  Administration,  2500 
Broening  Highway,  Baltimore.  MD 
21224,  or  the  Prince  Georges  County 
Public  Library.  Hyattsville  Branch.  6530 
Adelphi  Road.  Hyattsville.  MD  20782, 
during  normal  business  hours. 

Interested  persons  may  submit  written 
comments  on  the  issuance  of  a  Permit 
to  Construct  for  the  equipment  and/or 
request  a  public  bearing.  Written 
comments  must  be  submitted  to  the 
Department  no  later  than  October  20, 
1993.  Requests  for  a  pubbc  hearing  must 
be  submitted  in  writing  aoad  must  be 
received  by  tbe  Department  no  later 
than  September  30, 1993.  All  raqueets 
for  a  puoUc  hearing  and  wzittea 


commeoots  must  be  directed  to  tbe 
attention  of  Ms.  Caryn  Coyle,  Office  of 
the  Director,  Air  and  Radiation 
Management  AdministraUan,  2500 
Broening  Highway,  Baltimore,  MD 
21224. 

Dated:  September  14, 1993. 
Jaines  C.  Me^nm^let 
Assistant  Archivist  for  Manageimnt  and 
Administration. 

(FR  Doc.  93-22898  Filed  9-17-93;  8:45  am] 
BnOJNQ  CODE  7B1t-01-« 


NATIONAL  INDIAN  GAMING 
COMMISSION 

Approval  of  Clasa  IN  Tribal  Gaming 
Ordlnanea 

AGENCY:  National  Indian  Gaming 

Commission. 

ACnON:  Notice  of  approval:  contents  of 

class  in  tribal  gaming  ordinance. 

SUMMARY:  Tbe  purpose  of  this  notice  is 
to  inform  the  pubUc  of  the  approval  of 
the  Tonto  Apache  Tribe's  class  in 
gaming  ordinance.  This  notice  contains 
the  approval  letter  signed  by  the 
Chairman  of  the  National  Indian 
Gaming  Commission  and  the  contents  of 
the  ordinance  as  approved. 
FOR  FURTHER  INFORMATION  CONTACT: 
Susan  Carletta  at  (202)  632-7003  ext.  34, 
or  by  facsimile  at  (202)  632-7066  (not 
toll-free  numbers). 
SUPPLEMENTARY  INFORMATION:  The 
Indian  Gaming  Regulatory  Act  (IGRA), 
25  U.S.C.  2701  et  seq.,  was  signed  into 
law  on  October  17,  1988.  The  IGRA 
established  the  National  Indian  Gaming 
Commission  (the  Commission).  Section 
2710(d)(2)(B)  of  tbe  IGRA  as 
implemented  by  25  CFR  522.8  (58  FR 
5811  Oanuary  22, 1993)),  requires  the 
Commission  to  publish,  in  the  Federal 
Register,  the  contents  of  an  approved 
class  in  ordinance  and  the  Chairman's 
order  of  approval. 
AnOwoy  J.  Ho|m, 
Chairman. 

Natkmsl  i"«<«—  Gaming  Commiasim 

September  3, 1993. 
Jeri  Johnson, 

Chairperson.  Tonto  Apache  Tribe.  Tonto 
Apache  Reservation.  Payson.  AZ  85S41 

Dear  Chairpenoc  Johnson:  This  letter 
responds  to  your  request  to  review  and 
approve  the  tribal  gaming  ordinance 
submitted  on  July  26, 1993  and  amended  on 
August  26, 1993  for  the  Tonto  Apache  Tribe. 
This  letter  constitutes  such  approval  under 
the  Indian  Gaming  Regulatory  Act  (TGRA). 

Under  the  IGRA  and  the  ragulations  of  the 
National  Indian  Gaming  Gommission  (NIGC), 
tlie  Chairman  is  directed  to  review 
ordinanoas  with  respect  to  the  lequiiements 
of  that  Act  and  the  implementing  regulations. 


Thus,  the  scope  of  the  Chairman's  review  and 
approval  is  limited  to  the  requirements  of  the 
IGRA  and  the  NJCC  regulations.  Such 
approval  does  not  constitute  approval  of 
specific  games. 

The  NIGC  expects  to  receive  the 
applications  for  key  employees  and  primary 
management  officials  under  25  CFR  556.5  (as 
published  in  tiie  Federal  RegiatM  on  January 
22, 1993,  at  58  FR  5813).  Provisions  other 
then  those  requiied  under  the  IGRA  or  the 
NIGC  regulations  that  may  be  included  in  a 
tribal  ordinance  are  not  subject  to  review  and 
approval. 

It  is  important  to  note  that  the  gaming 
ordinance  is  approved  for  gaming  only  on 
Indian  lands  as  defined  in  the  IGRA. 

Thank  you  for  submitting  the  ordinance  of 
the  Tonto  Apache  Tribe  for  review  and 
approval.  The  NIGC  staff  and  I  look  forward 
to  working  with  you  and  your  Trltie  in 
implementing  the  IGRA. 

Sincerely  yours, 
Anthony  J.  Hope, 
Chainnan. 

Tonio  Apache  Tribe 

Tonto  Apache  Reservation  #30 

Payson,  Arizona  85541 

Telephone  474-5000  or  474-2068 

Fax:  474-9125 

Resolttbon  S6-fl3  of  the  Governing  Body  of 
the  Tonto  Apache  Indian  Tribal  Council 
Adopting  a  Gaming  Ordinance 

WTiereas,  the  Tonto  Tribe  and  the  State  of 
Arizona  h8\'e  entered  into  a  Tribal-State 
Compact  for  purposes  to  authorizing  and 
regulating  gaming  on  the  Tonto  Apache 
Indian  reservation:  and 

W.^ereos,  the  Tonto  Apache  Tribe  has 
engaged  a  management-development 
comp>any  to  commence  construction  of  a 
gaming  bcility:  and 

Whereas,  (he  Tribal-State  Compact  has 
certain  requirements,  such  as  the 
establishment  of  a  gaming  commission, 
which  need  to  he  implemented  to  authorize 
gaming  and  carry  out  the  duties  and 
responsibilities  set-forth  In  the  Compact;  and 

Whereas,  National  Indian  Gaining 
Regulatory  Commission  regulations  also 
require  the  adoption  and  approval  of  a 
gaming  ordinance:  and 

Whereas,  the  gaming  ordinance  is  based 
upon  a  model  ordinance  suggested  l^  the 
National  Indian  Gaming  Commission,  with 
some  changes  to  incorporate  requirements  of 
the  Tribal-State  Compact. 

Now  Therefore  be  it  Besohred,  That  the 
Tonto  Apache  Tribal  Council  hereby  adopts 
the  gaming  ordinance  attached  hereto  as 
Exhibit  "A". 

Certification 

I,  the  undersigned,  hereiby  certify  that  the 
Tribal  Council  of  the  Tonto  Apeche  Tribe,  at 
Payson,  Arizona  is  composed  of  five  (5) 
members  of  whom  4  "wera  present  at  a 
Special  Meeting  held  on  this  26tfa  day  of  July, 
1993:  and  that  this  foregoing  Resolution  was 
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duly  adopted  by  the  affirmative  vote  of  4 

memben  of  the  Tribal  Council. 

Jen  Johnson, 

Chairperson. 

Melton  Campbell, 

Vice-Chairman. 

Howard  Burdette,  St., 

Council  Member. 

Casilda  Johnson, 

Council  Member. 

David  Kenny  Davis, 

Council  Member. 

Attest: 
Nancy  Campbell, 
Executive  Secretary. 

Tonto  Apache  Tribe  Gaming  Ordinance 

/.  Purpose 

The  Tonto  Apache  Tribal  Council 
(hereinafter  "Tribe"),  empowered  by  the 
Tribe's  Constitution  to  enact  ordinances, 
hereby  enacts  this  Ordinance  in  order  to  set 
the  terms  for  class  11  and  class  111  gaming 
operations  on  Tribal  lands. 

n.  Establishment  of  the  Tonto  Apache 
Gaming  Commission 

There  is  hereby  established  a  Tonto 
Apache  Gaming  Commission  composed  of 
three  members.  Each  member  shall  serve  a 
three  year  term,  except  that  the  initial  term 
of  two  of  the  members  will  be  for  one  and 
two  years  in  order  to  provide  for  a  staggered 
three  year  term.  Each  member  shall  be 
appointed  by  the  Chairperson  of  the  Tribal 
Council  and  confirmed  by  a  majority  vote  of 
the  Tribal  Council.  The  Commission  shall 
meet  as  often  as  deemed  necessary  as 
determined  by  a  majority  of  the  Commission 
members.  All  Commission  action  shall  be 
taken  by  resolution  based  upon  a  majority 
vote  of  the  Commission. 

m.  General  Powers  and  Duties. 

The  Commission  shaJl: 

1.  License  all  gaming  employees,  gaming 
fecility  operators,  management  contractors, 
and  manufacturers  and  suppliers  of  gaming 
devices  and  gaming  services  pursuant  to  the 
terms  of  this  Ordinance  and  the  Compact 
entered  into  between  the  Tribe  and  the  State 
of  Arizona  (hereinafter  "Compact"). 

2.  Conduct  or  cause  to  have  conducted 
background  checks  on  any  and  all 
employees,  management  contractors,  gaming 
facility  operators  and  manufacturers  and 
suppliers  of  ganaing  devices. 

3.  Keep  any  and  all  records  as  required  by 
this  Ordinance,  the  National  Indian  Gaming 
Regulatory  Act  (25  U.S.C  2701  et  seq.),  and 
the  Compact 

4.  Exercise  its  best  efforts  to  obtain 
compliance  with  this  Ordinance,  the 
National  Indian  Gaming  Regulatory  Act  and 
the  Compact 

5.  Consistent  with  the  terms  and  provisions 
of  this  Ordinance  and  the  Compact,  establish 
a  procedure  and  conduct  hearings  on  license 
revocations,  suspensions,  and  denials. 

6.  Consistent  with  the  terms  and  provisions 
of  this  Ordinance  and  the  Compact  establish 
a  procedure  and  conduct  hearings  on  gaming 
customer  complaints. 


7.  Consistent  with  the  terms  of  the 
Compact,  establish  a  Tribal  gaming  office 
consisting  of  a  director  and  inspectors. 

8.  Report  any  violations  of  this  Ordinance, 
the  Compact  or  the  National  Indian  Gaming 
Regulatory  Act  to  appropriate  authorities. 

9.  Elstablish  8  code  of  gaming  offenses, 
fines  and  punishment  tn  protect  against 
cheating  and  other  gaming  offenses  which 
may  impair  the  integrity  of  the  gaming 
enterprise. 

10.  Implement  all  requirements  of  this 
Ordinance,  the  Compact  and  the  National 
Indian  Gaming  Act 

11.  Monitor  and  provide  oversight  of  the 
Gaming  management  contractor. 

IV.  Regulatory  Power 

The  Tonto  Apache  Gaming  Commission 
shall  have  the  authority  to  promulgate  and 
adopt  such  rules  and  regulations  as  it  may 
deem  appropriate  to  perform  the  powers  and 
duties  set  forth  in  Article  HI.  All  rules  and 
regulations  shall  not  take  effect  until 
approved  by  the  Tribal  Council  of  the  Tonto 
Apache  Tribe. 

V.  Per  Diem 

Commission  members  shall  be  paid  a  per 
diem  of  $40.00  per  meeting  up  to  two  hours 
in  length  and  a  per  diem  of  $65.00  for  any 
meeting  in  excess  of  two  hours. 

VI.  Gaming  Authorized 

A.  Class  n  gaming  as  defined  in  the  Indian 
Gaming  Regulatory  Act,  P.L  100-477,  25 
U.S.C  Section  2703(7)(A)  ("IGRA")  and  by 
the  regulations  promulgated  by  the  National 
Indian  Gaming  Commission  at  25  CFR  502.3 
(as  published  in  the  Federal  Register  at  57 
FR  12382-12393,  April  9, 1992)  is  hereby 
authorized. 

B.  Qass  ni  gaming  as  defined  and 
permitted  in  the  Tribal-State  Compact 
entered  into  between  the  State  of  Arizona 
and  the  Tonto  Apache  Tribe  is  hereby 
authorized. 

Vn.  Ownership  of  Gaming 

The  Tribe  shall  have  the  sole  propriety 
interest  in  and  responsibility  for  the  conduct 
of  any  gaming  operation  authorized  by  this 
ordiiiance. 

Vm.  Use  of  Gaming  Revenue 

A.  Net  revenues  from  class  D  gaming  shall 
be  used  only  for  the  following  purposes:  to 
fund  Tribal  government  operations  and 
programs;  provide  for  the  general  welfare  of 
the  Tribe  and  its  members;  promote  Tribal 
economic  development;  donate  to  charitable 
organizations;  or  help  fund  operations  of 
local  government  agencies. 

B.  If  the  Tribe  elects  to  make  per  capita 
payments  to  Tribal  members,  it  shall 
authorize  such  piaymsnts  only  upon  approval 
of  a  plan  submitted  to  the  Secretary  of  the 
Interior  under  25  U.S.C  2710(b)(3). 

DC.  Audit 

A.  The  Tribe  shall  cause  to  be  conducted 
annually  an  independent  audit  of  gaming 
operations  and  shall  submit  the  resulting 
audit  reports  to  the  National  Indian  Gaming 
Conunission. 

B.  All  gaming  related  contracts  that  result 
in  the  purchase  of  supplies,  services,  or 


concessions  in  excess  of  $25,000,000 
annually,  except  contracts  for  professional 
legal  and  accounting  services,  shall  be 
specifically  included  within  the  scope  of  the 
audit  that  is  described  in  subsection  A. 
above. 

X.  Protection  of  the  Environment  and  Public 
Health  and  Safety 

All  gaming  faciliies  shall  be  constructed, 
maintained  and  operated  in  a  manner  that 
adequately  protects  the  environment  and  the 
public  health  and  safety  in  accordance  with 
the  Uniform  Building  Code  as  may  t>e  in 
effect  at  the  time  of  construction. 

XI.  Licenses  for  Key  Employees  and  Primary 
Management  Officials 

The  Tribe  shall  ensure  that  the  policies  and 
procedures  set  out  in  this  section  are 
implemenled  with  respect  to  key  employees 
and  primary  management  officials  employed 
at  any  gaming  enterprise  operated  on  Indian 
lands: 

A.  Definitions 

For  the  purposes  of  this  section,  the 
following  definitions  apply: 

1.  Key  employee  means: 

(a)  A  person  who  performs  one  or  more  or 
the  following  functions; 

(1)  Bingo  caller; 

(2)  Counting  room  supervisor; 

(3)  Chief  of  security; 

(4)  Custodian  or  gaming  supplies  or  cash; 

(5)  Floor  manager; 

(6)  Pit  boss; 

(7)  Dealer; 

(8)  Croupier; 

(9)  Approver  of  credit;  or 

(10)  Custodian  of  gambling  devices 
including  persons  with  access  to  cash  and 
accounting  records  within  such  devices; 

(11)  Any  employee  required  to  be  licensed 
by  the  Compact; 

(b)  If  not  otherwise  included,  any  other 
person  whose  total  cash  compensation  is  in 
excess  of  $30,000  per  year;  or 

(c)  If  not  otherwise  included,  the  four  most 
highly  compensated  persons  in  the  gaming 
operation. 

2.  Primary  management  official  means: 

(a)  The  person  having  management 
responsibility  for  a  management  contract; 

(b)  Any  person  who  has  authority: 

(1)  To  hire  and  fire  employees;  or 

(2)  To  set  up  working  policy  for  the  gaming 
operation;  or 

(c)  The  chief  financial  officer  or  other 
person  who  has  financial  management 
responsibility. 

(d)  Any  management  person  who  is  subject 
to  a  background  check  pursuant  to  the  terms 
of  the  Compact 

B.  Application  Forms 

1.  The  following  notice  shall  be  placed  on 
the  application  form  for  a  key  employee  or 
a  primary  management  official  before  that 
form  is  filled  out  by  an  applicant: 

In  compliance  with  the  Privacy  Act  of 
1974,  the  following  information  is  provided: 
Solicifation  of  the  Information  on  this  form 
is  authorized  by  25  U.S.C  2701  et  seq.  The 
purpose  of  the  requested  information  is  to 
determine  the  eligibility  of  individuals  to  be 
employed  in  a  gamina  operation.  The 
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Information  will  be  used  by  Tonto  Apache 
Gaming  Commission  and  the  National  Indian 
Gaming  Commiscion  memben  and  itaff  who 
have  need  far  the  infonnation  in  the 
performance  of  their  of&cial  duties. 

The  information  may  be  disclosed  to 
appropriate  Federal,  Tribal,  State,  local,  or 
foreign  law  enforcement  and  regulatory 
agencies  when  relevant  to  civil,  criminal  or 
regulatory  Investigations  or  prosecutions  or 
when  pursTMnt  to  a  requirement  by  a  tribe  or 
the  National  Indian  Gaming  Commission  in 
connection  with  the  hiring  or  firing  of  an 
employee,  the  issuance  or  revocation  of  a 
gaming  license,  or  investigations  of  activities 
while  associated  with  a  tribe  or  a  gaming 
operation.  Failure  to  consent  to  the 
disclosures  indicated  in  this  notice  will 
result  in  a  tribe's  being  unable  to  hire  you  in 
a  primary  management  official  or  key 
employee  position. 

The  disclosxjre  of  yoxir  Social  Security 
Number  (SSN)  is  voluntary.  However,  failure 
to  supply  a  SSN  may  result  in  errors  in 
processing  your  application. 

2.  Existing  key  employees  and  primary 
management  officials  shall  be  notified  in 
writing  that  they  shall  either: 

a.  Complete  a  new  application  form  that 
contains  a  Privacy  Act  notice;  or 

b.  Sign  a  statement  that  contains  the 
Privacy  Act  notice  and  consent  to  the  routine 
uses  described  in  that  notice. 

3.  The  following  notice  shall  be  placed  on 
the  application  form  for  a  key  employee  or 
a  primary  official  before  that  form  is  filled 
out  by  an  applicant 

A  false  statement  on  any  part  of  your 
application  may  be  grounds  for  not  hiring 
you,  or  for  firing  you  after  you  begin  work. 
Also,  you  may  be  punished  by  a  fine  or 
imprisonment.  [U.S.  Code,  title  18,  section 
1001.) 

4.  The  Tribe  shall  notify  in  writing  existing 
key  employees  and  primary  management 
officials  that  they  shall  either: 

a.  Complete  a  new  application  form  that 
contains  a  notice  regarding  false  statements; 
or 

b.  Sign  a  statement  that  contains  the  notice 
regarding  false  statements. 

C  Background  Investigations 

1.  The  Tribe  shall  request  from  each 
primary  manag«ment  official  and  from  each 
key  employee  all  of  the  following 
infonmation: 

a.  Full  name,  other  names  used  (oral  or 
written),  social  security  number(s),  birth 
date,  place  of  birth,  citizenship,  gender,  all 
languages  (spoken  or  written); 

b.  Currently  and  far  the  previous  S  years: 
Business  and  employment  positions  held, 
ownership  interests  in  those  businesses, 
business  and  residence  addresses,  and 
drivers  license  numbers; 

c.  The  names  and  current  addresses  of  at 
least  three  personal  references,  including  one 
personal  reference  who  was  acquainted  with 
the  applicant  during  each  period  of  residence 
listed  under  paragraph  (l)(b]  of  this  section; 

d.  Current  business  and  residence 
telephone  numbari; 

e.  A  deccriptian  of  any  existing  and 
previous  buaineas  relations  with  Indian 
tribes,  including  ownership  interoats  in  those 
businesses; 


f.  A  description  of  any  existing  and 
previous  business  relationships  with  (be 
gaming  industry  generally,  including 
ownership  interests  in  those  businesses; 

g.  The  name  and  address  of  any  licensing 
or  regulatory  agency  witti  which  the  person 
has  filed  an  application  for  •  license  or 
permit  related  to  gaming,  whether  or  not 
such  Ucense  or  permit  was  granted; 

h.  For  each  felony  for  which  there  is  an 
ongoing  prosecution  or  a  conviction,  the 
charge,  the  name  and  address  of  the  court 
Invoived,  and  the  date  and  disposition  if  any; 

i.  For  each  misdemeanor  conviction  or 
ongoing  misdemeanor  prosecutian 
(excluding  minor  traffic  violations),  within 
10  years  of  the  date  of  the  application,  the 
name  and  address  of  the  court  involved  and 
the  date  and  disposition; 

).  For  each  criminal  charge  (excluding 
mintv  traffic  charges),  whether  or  not  there 
is  a  conviction,  if  such  criminal  charge  is 
within  10  years  of  the  date  of  the  application 
and  is  not  otherwise  listed  pursuant  to 
paragraph  (l)(h)  or  (l](i)  of  this  section,  the 
criminal  charge,  the  name  and  address  of  the 
court  involved  and  the  date  of  disposition; 

k.  The  name  and  address  of  any  licensing 
or  regulatory  agency  with  which  the  person 
has  filed  an  application  for  an  occupational 
license  or  permit,  whether  or  not  such 
license  or  permit  was  granted; 

1.  A  current  photograph; 

m.  Any  other  information  the  Tribe  deems 
relevant; 

n.  Fingerprints  consistent  with  proceduies 
adopted  by  the  Tribe  according  to  25  CFR 
522.2(h);  and 

o.  Any  other  infarmation  the  State  of 
Arizona  may  need  for  purposes  of 
certification  of  the  key  employee  or 
management  official  pursuant  to  the 
Compact 

2.  The  Tribe,  pursuant  to  the  terms  of  the 
Compact  and  this  ordinance,  shall  conduct 
an  investigation  sufficient  to  make  a 
determination  imder  subsection  D.  below.  la 
conducting  a  backgroimd  investigation,  the 
Tribe  or  its  agent  shall  promise  to  keep 
confidential  the  identity  of  each  person 
interviewed  in  the  course  of  the 
investigation. 

D.  Eligibility  Detennination 

The  Tribe,  in  conjimction  with  the  State 
purstiant  to  the  terms  of  the  Compact,  shall 
review  a  person's  prior  activities,  criminal 
record,  if  any,  and  reputation,  habits  and 
associations  to  make  a  finding  concerning  the 
eligibility  of  a  key  employee  or  primary 
management  official  for  emplo>'ment  in  a 
gaming  operation.  If  the  Tribe  determines 
that  employment  of  the  person  poses  a  threat 
to  the  public  interest  or  to  the  effective 
regulation  of  gaming,  or  creates  or  enhances 
dangers  of  unsuitable,  tmfaii,  or  illegal 
practices  and  methods  and  activities  in  the 
conduct  of  gaming,  a  tribal  gamtng  operation 
shall  not  employ  &at  person  in  a  key 
employee  or  primary  management  official 
position. 

E.  Procedures  for  Forwardiag  Applications 
and  Reports  for  Kay  Employees  and  Primary 
Managemeat  Officials  to  the  National  Indian 
Gaming  Commission 

1.  When  a  key  Bnrnloyse  cr  primary 
managamant  official  begins  work  at  a  gaming 


operation  authorized  by  this  ordinance,  the 
Tribe  shall  forward  to  the  National  Indian 
Gaming  Commission  a  completed  application 
for  employment  and  conduct  the  background 
investigation  and  make  the  determination 
referred  to  in  subsection  D  of  this  section  for 
all  class  II  gaming  key  employees  and 
primary  management  officials.  All  key 
employees  or  primary  management  officials 
applications  related  to  class  III  gaming  shall 
be  forwarded  to  the  State  of  Arizona  in 
compliance  with  the  Compact  for 
employment  certification.  If  a  key  employee 
or  primary  management  official  is  employed 
or  responsible  for  class  11  and  class  III 
gaming,  then  applications  shall  be  submitted 
to  both  the  National  Indian  Gaming 
Commission  and  the  State  of  Arizona  for 
purposes  of  conducting  a  background 
investigation  and  determinations  referred  to 
in  Section  D  of  this  section. 

2.  The  Tribe  shall  forward  the  report 
referred  to  in  subsection  F  of  tliis  section  to 
the  National  Indian  Gaming  Commission 
within  60  days  after  an  employee  begins 
work  or  within  60  days  of  the  approval  of 
this  ordinance  by  the  Chairman  of  the 
National  Indian  Gaming  Commission. 

3.  The  gaming  operation  shall  not  employ 
as  a  key  employee  or  primary  management 
official  a  person  who  does  not  have  a  license 
after  90  days. 

F.  Report  to  the  National  Indian  Gaming 
Commission 

1.  Pursuant  to  the  procedures  set  out  in 
subsection  E  of  this  section,  the  Tribe  shall 
prepare  and  forward  to  the  National  Indian 
Gaming  Comniiission  an  investigative  report 
on  each  background  investigation.  An 
investigative  report  shall  include  all  of  the 
following; 

a.  Steps  taken  in  conducting  a  background 
investigation; 

b.  Results  obtained; 

c.  Conclusions  reached;  and 

d.  The  bases  for  those  conclusions. 

2.  The  Tribe  shall  submit,  with  the  report, 
a  copy  of  the  eligibility  determination  made 
under  subsection  D  of  this  section. 

3.  If  a  license  is  not  issued  to  an  applicant, 
the  Tribe: 

a.  Shall  notify  the  National  Indian  Gaming 
Commission;  and 

b.  May  forward  copies  of  its  eligibility 
determination  and  investigative  report  (if 
any)  to  the  National  Indian  Gaming 
Commission  for  inclusion  in  the  Indian 
Gaming  Individuals  Records  System. 

4.  With  respect  to  key  employees  and 
primary  management  officials,  the  Tribe  shall 
retain  applications  for  employment  and 
reports  (if  any)  of  background  investigations 
for  Inspections  by  the  Chairman  of  Qie 
National  Indian  Gaming  Commission  or  his 
or  her  designee  for  no  less  than  three  (3) 
years  from  the  date  of  termination  of 
employment 

G.  Granting  a  Gaming  License 

1.  If,  within  a  tiiirty  (30)  day  period  after 
the  National  Indian  Gmning  Commission 
receives  a  report,  the  National  Indian  Gaming 
Commission  mfifies  the  Tribal  Gaming 
Commission  that  it  has  no  obfeotion  to  the 
issuance  of  a  lioenae  purauant  to  a  lioense 
application  filed  by  a  key  employee  or  a 
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primary  muugemaot  official  far  whom  tlw 
tribe  baa  provided  an  application  and 
investigativa  nport  to  the  National  Indian 
Gaming  Comminion,  the  Tribe  may  issue  a 
liceoM  to  such  applicant.  All  gaming  licenses 
for  Qass  m  employees  shall  be  issued 
pursuant  to  the  tenns  of  the  Compact 

2.  The  Tribal  Gaming  Commission  shall 
respond  to  a  request  for  additional 
information  from  the  Chairman  of  the 
Natifloal  Indian  Gaming  Commission 
concerning  a  key  employee  or  a  primary 
management  official  who  ia  th«  subject  of  a 
report  Such  a  request  shall  suspend  the  30- 
day  period  underparagraph  G.l.  of  this 
section  until  the  Clhairman  of  the  National 
Indian  Gaming  Commission  receives  the 
additional  information. 

3.  If,  within  the  thirty  (30)  day  period 
described  above,  the  National  Indian  naming 
Ccmmissirai  provides  the  Tribe  with  a 
statement  itemizing  obiections  to  the 
issuance  of  a  hcense  to  a  key  employee  or  to 
a  primary  management  official  for  whom  the 
Tribe  has  providad  an  application  and 
investigative  report  to  the  National  Indian 
Gaming  Commission,  the  Tribe  shall 
reconsider  the  application,  taking  into 
account  the  objecticKis  itemized  by  the 
National  Indian  framing  Commission.  The 
Tribe  shall  make  the  final  decision  whether 
to  issue  a  license  to  such  applicant.  Any  final 
decision  with  respect  to  Class  in  applicants 
shall  be  made  in  accordance  with  the  terms 
and  conditions  of  the  compact. 

H.  License  Sxispensioa   ' 

1 .  If,  after  the  issuance  of  a  gaming  license, 
the  Tribe  receives  from  the  National  Indian 
Gaming  Commission  or  the  State  of  Arizona, 
reliable  information  indicating  that  a  key 
employee  or  a  primary  management  official 
is  not  eligible  for  employment  under 
subsection  E.  above,  the  Tribe  shall  suspend 
such  license  and  shall  notify  in  writing  the 
licensee  of  the  rjspension  and  the  proposed 
revocation. 

2.  The  Tribe  shall  notify  the  licensee  of  a 
time  and  a  place  for  a  hearing  on  the 
proposed  revocation  of  a  license. 

3.  After  a  revocation  hearing,  the  Tribe 
shall  decide  to  revoke  or  to  reinstate  a 
gaming  license.  The  Tribe  shall  notify  the 
National  Indian  Gaming  Commission  and  the 
State  of  Arizona,  pursuant  to  the  tei-ms  of  the 
compact,  of  its  decision. 

Xn.  License  Locations 

The  Tribe  shall  issue  a  separate  license  to 
each  place,  facility,  or  location  on  Indian 
lands  where  gaming  is  conducted  under  this 
ordinance. 

[FR  Doc.  93-22715  Piled  9-17-93;  8:45  am] 

■aJJNG  COOf  TMB-OI-M 


NATIONAL  SCIENCE  FOUNDATION 

Division  of  EnvtroimMntai  Biology; 
Meetings 

In  accordance  with  the  Federal 
Advisory  Committee  Act  (Pub.  L.  92- 
463.  as  amended),  tbe  Naticmal  Science 
Foundation  (NSF)  announces  tbe 
following  meetings. 


Name:  Advisoiy  Panel  for  Bcokycal 
Studies. 
Date  »  Time:  October  14  ft  15, 1993, 8 

a.m.-S  p.m.  each  day. 

Hace:  Room  340,  National  Science 
Foundation,  4201  Wilson  Boulevard, 
ArUngton,  VA  22203. 

Contact  Person:  Dr.  Richard  Dseib, 
Program  Director,  Ecological  Studies,  room 
635,  National  Science  ?oimdation,  4201 
Wilson  Boulevard,  Arlington.  VA  22203. 
Telephone:  (202)  357-9734. 

Agenda:  To  review  and  evaluate  Ecosystem 
Studies  proposals  as  pari  of  the  selection 
process  far  awards. 

Name:  Advisory  Panel  fcrEccdagKal 

Studies. 

Date  &  Time:  October  12-15, 1993,  8:30 
a.m.-5:00  p.m.  each  day. 

Place:  Room  330,  National  Science 
Foundation,  4201  Wilson  Boulevard. 
Arlington.  VA  22203. 

Contact  Person:  Dr.  Scott  L.  Collins, 
Program  Director,  Ecological  Studies,  room 
635,  National  Science  Foundation,  4201 
Wilson  Boalevard,  Arlington,  VA  22203. 
Telephone:  (202)  357-9734. 

Agenda:  To  review  and  evaluate  Ecology 
proposals  as  pert  of  the  selection  process  for 
awards. 

Name:  Advisory  Panel  for  Systematic  and 
Population  Biology. 

Date  &  Time: October  20-22. 1993. 8  a.m- 
5  p.m.  each  day. 

P!ace:  Bethime  Room,  National  Science 
Foundation,  4201  Wilson  Boulevard. 
Arlington.  VA  22203. 

Contact  Person:  Dr.  B.  jane  Harrington. 
Program  Director,  Systematic  and  Population 
Biology,  room  635,  Division  of 
Environmental  Biolog>%  National  Science 
Foundation.  4201  Wilson  Boulevard, 
Arlington,  VA  22203.  Telephone:  (202)  357- 
9588. 

Agenda:  To  review  and  evaluate 
Systematic  Biology  proposals  as  part  of  the 
selection  process  for  awards. 

Name:  Advisory  Panel  far  Systematic  and 
Population  Biology. 

Date  &  Time:  October  20-22, 1993, 8  ajn.- 
5:30  p.m.  each  day. 

Place:  Ro<Rn  330,  National  Science 
Foundation,  4201  Wilson  Boulevard, 
Arlington,  VA  22203. 

Contact  Person:  Dr.  Mark  W,  Conrtney, 
Program  Director,  Systematic  and  Population 
Biology,  room  635,  National  Science 
Foundation,  4201  Wilson  Boulewd. 
Arlington,  VA  22203.  Telaphooe:  (202)  357- 
9728. 

Agenda:  To  review  and  evaluate 
Population  Biology  proposals  as  part  of  the 
selection  process  for  awards. 

Type  of  Meetings:  Closed. 

Purpose  ofhdeetings:  To  provide  advice 
and  recommendations  concerning  support  for 
research  proposals  submitted  to  &e  NSF  for 
financial  support. 

Reason  for  Qosiag:  Tbe  proposals  being 
reviewed  include  information  of  a 
proprietary  or  confidential  nature,  Inchiding 
technical  information,  financial  data,  such  as 
salaries,  and  personal  Infarmation 
concerning  individuals  assodatad  with  the 
proposals.  These  matters  ve  •aempt  omier  5 


U.S.C  SS2b(c)  (4)  and  (6)  of  the  Government 
in  the  Sunshine  Act 

Dated:  September  15, 1993. 
M.  ffstiarti  Winkler, 
Coamtittee  Management  Officer. 
[FR  Doc.  93-22869  Filed  9-17-93;  8:45  mn| 


Advisory  Comrolttas  tor  Mathematicai 
end  Physical  Sciencss;  nesting 

In  accordance  with  the  Federal 
Advisory  Committee  Act  (Pub.  L.  92- 
463,  as  amended),  tbe  National  Science 
Foundation  annoimces  the  following 
meeting. 

Date  and'Time:  October  7. 1993,  8:30  ajn.- 
6  p.m.,  October  8, 1993, 8:30  a.m.-4:30  pjn. 

Place:  National  Science  Foundation,  room 
1242, 1800  G  Street  NW.,  Washington,  DC 
20550. 

Type  of  Meeting:  Open. 

CoTifact  Person:  Judith  S.  Sunley, 
Executive  Officer,  MPS,  National  Science 
Foundation,  laoo  G  Street  NW.,  Washington, 
DC  20550.  Telephone:  (202)  357-9742. 

Minutes:  May  be  obtained  from  the  contact 
person  listed  above. 

Meeting  Purpose:  To  pcovide  advice  and 
recommendations  on  development  of  MPS 
strategic  planning  mechanisms;  provide 
advice  on  the  appropriateness  of  current 
disciplinary  boundaries;  evaluate  the  current 
MPS  interfaces  with  academia  and  industry; 
and  advise  on  methods  of  achieving  overall 
program  excellence  in  MPS. 

Agenda: 

October  7 

AM  — 

Introductcxy  Remarks 
MPS  Strategic  Plan  Development 
P.M  — 
Further  Strategic  Planning  bsues 
MPS  Interface/Dialog  with  Academic 

Commnnify 
Response  of  Advisory  Committee  to  MPS 

Strategic  Plan 

Octobers 

AM  — 

MPS  Interfaces  with  Industry 

MPS  Interfaces  with  other  Agencies 
P.M.— 

Advisory  Committee  Deliberations 

Qosing  Discussion. 

Dated:  September  14, 1993. 
M.  Rebecca  Wiskier, 
Conuiiittee  Management  Officer. 
[FR  Doc.  93-22867  Filed  9-17-93;  8:45  am] 

BtUMQ  COOe  TS5B-ei-M 


Advisory  Psnel  for  Physiology  end 
Behavior,  Meeting 

In  accordance  with  tbe  Federal 
Advisory  Committee  Act  (Pub.  L.  92- 
463,  as  amended),  the  National  Scioice 
Foundation  announces  tbe  following 
two  meetings  of  tbe  Ad\nsc^  Panel  for 
Physiology  and  Behavior  (#1 160.) 
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1.  Date  and  Time:  October  7-8, 1993;  8 
a.m.  to  5  p.m.  each  day 

Place:  National  Science  Foundation, 
4201  Wilson  Boulevard.  Arlington. 
VA 

Type  of  Meetings:  Part-Open 

Contact  Persons:  Dr.  Elvira  Doman  and 
Dr.  Barbara  Zain,  Program  Directors, 
Integrative  Animal  Biology,  National 
Science  Foundation,  4201  Wilson 
Boulevard,  Arlington,  VA  22203. 
Telephone:  (202)  357-7975. 

Agenda:  Closeid  session: 
Thursday,  October  7  from  8:30  a.m.  to 

4  p.m.  and  Friday,  October  8  from  8:30 
a.m.  to  12  p.m.  and  1  p.m.  to  5  p.m. — 
review  and  evaluate  integrative  animal 
biology  proposals  as  part  of  the 
selection  process  for  awards. 

Open  session: 

Thursday,  October  7  from  4  to  5 
p.m. — Dr.  Thomas  E.  Brady.  Deputy 
Division  Director,  IBN  will  discuss 
budget  figures,  research  trends  and 
opportunities  in  Integrative  Animal 
Biology. 

Friday,  October  8  from  12  to  1  p.m. — 
Dr.  Michael  H.  Melner  will  conduct  a 
seminar  on  research  carried  out  in  his 
lab. 
1.  Date  and  Time:  October  12-14, 1993; 

8  a.m.  to  5  p.m.  each  day 
Place:  National  Science  Foundation, 

4201  Wilson  Boulevard,  Arlington, 

VA 
Contact  Person:  Dr.  Sharon  B.  Emerson, 

Program  Director,  Ecological  and 

Evolutionary  Physiology,  National 

Science  Foundation,  4201  Wilson 

Boulevard,  Arlington,  VA  22203. 

Telephone:  (202)  357-7975. 
Agenda:  Closed  session: 

October  12  and  14th,  from  8  a.m.  to 

5  p.m.  and  October  13  from  8  a.m.  to  12 
p.m.  and  1  p.m.  to  5  p.m. — review  and 
evaluate  functional  and  physiological 
ecology  proposals  as  part  of  the 
selection  process  for  awards. 

Open  session: 
Wednesday,  October  13  from  12  to  1 

p.m. — Dr.  Thomas  E.  Brady,  Deputy 

Division  Director,  IBN  and  Dr.  Mary  E. 

Qutter,  Assistant  Director,  BIO  will 

disoiss  research  trends  and 

opportunities  in  Ecological  and 

Evolutionary  Physiology. 

Minutes:  May  be  obtained  from  the 
contact  persons  listed  above. 

Purpose  of  Meetings:  To  provide  advice 
and  recommendations  concerning 
proposals  submitted  to  NSF  for 
financial  support. 

Reason  for  Closing:  The  proposals  being 
reviewed  include  information  of  a 
proprietary  or  confidential  nature, 
including  technical  information; 
financial  data,  such  as  salaries;  and 


personal  information  concerning 
individuals  associated  with  the 
proposals.  These  matters  are  exempt 
under  5  U.S.C.  552b(c)  (4)  and  (6)  of 
the  Government  in  the  Sunshine  Act. 

Dated:  September  14, 1993. 
M.  Rflbecca  Winkler, 

Committee  Management  Officer. 

(PR  Doc.  93-22866  Filed  9-17-93;  8:45  am] 

MLUNQ  CODE  7B55-01-M 


Special  Emphaala  Panal  In  Networking 
and  Communlcatlona  Research  and 
Infrattructure  (NRCI);  Meeting 

In  accordance  with  the  Federal 
Advisory  Committee  Act  (Pub.  L.  92- 
463,  as  amended),  the  National  Science 
Foimdation  announces  the  following 
meeting: 

Name:  Special  Emphasis  Panel  in 
Networking  and  Communications  Research. 

Date  and  Time:  October  13-15, 1993;  8:30 
am  to  S  pm. 

Place:  Room  416,  National  Science 
Foundation.  1800  G  Street,  NW.,  Washington, 
DC  20550. 

Type  of  Meeting:  Qosed. 

Contact  Person:  Mr.  Donald  Mitchell, 
NCR],  National  Science  Foundation,  room 
416,  Washington,  DC  20550  (202  357-9717). 

Purpose  of  Meeting:  To  provide  advice  and 
recommendations  concerning  proposals 
submitted  to  NSF  for  financial  support. 

Agenda:  To  review  and  evaluate  proposals 
submitted  for  the  Network  Access  Point 
Manager,  Routing  Arbiter,  Regional  Network 
Providers,  and  Very  High  Speed  Backbone 
Network  Services  Provider  for  NSFNET  and 
the  NREN  (sm)  Program  Solicitation. 

Reason  for  Closing:  The  proposals  being 
reviewed  include  information  of  a 
proprietary  or  contidential  nature,  including 
technical  information;  financial  data,  such  as 
salaries,  and  personal  information 
concerning  individuals  associated  with  the 
proposals. 

these  matters  are  exempt  under  5  U.S.C 
552b.  (c)  (4)  and  (6)  of  the  Government  in  the 
Sunshine  Act. 

Dated:  September  15, 1993. 
M.  Rebecca  Winkler, 

Committee  Management  Officer. 

[FR  Doc.  93-22868  Filed  9-17-93;  8:45  am] 

MLUNQ  COOC  7SS»-01-H 


NUCLEAR  REGULATORY 
COMMISSION 

Public  Service  Electric  &  Gas  Co.; 
Environmental  Assessment  and 
Rnding  of  No  Significant  Impact 

[DoekM  Not.  50-272  and  50-311] 

The  U.S.  Nuclear  Regulatory 
Commission  (the  Commission)  is 
considering  issuance  of  amendments  to 
Facility  Operating  License  Nos.  DPR-70 
and  DPR-75,  issued  to. Public  Service 


Electric  and  Gas  Company,  et  al. 
(PSE&G  or  the  licensee)  for  Salem 
Nuclear  Generating  Station  (SNGS), 
Units  1  and  2,  located  in  Salem  County. 
New  Jersey. 

Environmental  Assessment 

Identification  of  the  Proposed  Action 

By  letter  dated  June  17, 1993  (NLR- 
N93098),  PSE&G  requested  an 
emergency  license  amendment  to  reflect 
changes  to  the  Updated  Final  Safety 
Analysis  Report  (UFSAR)  for  Salem, 
Units  1  and  2.  The  request  concerned 
changes  to  the  current  licensing  basis 
requirements  to  address  a  potential 
single  failure  identified  in  the  rod 
control  system  (RCS).  Investigation  of  an 
RCS  failure  during  startup  of  Salem  Unit 
2  had  determined  that  a  single  failure  in 
the  RCS  may  result  in  a  single  rod 
control  cluster  assembly  (RCCA) 
withdrawal  or  an  asymmetric  RCCA 
withdrawal  event.  The  current  UFSAR 
analysis  for  single  RCCA  withdrawal  at 
power  indicates  that  localized  Departure 
From  Nucleate  Boiling  PNB)  would 
result.  This  was  acceptable  because 
UFSAR  Sections  4.3  and  15.3.5.1 
describe  single  RCCA  withdrawal  events 
as  requiring  multiple  failures  in  the  RCS 
for  a  single  RCCA  withdrawal  to  occur. 
If  a  single  failure  can  cause  a  single 
RCCA  withdrawal  or  an  asymmetric 
RCCA  withdrawal,  the  requirements  of 
10  CFR  part  50,  appendix  A,  General 
Design  Criterion  (GDC)  25,  Protection 
System  Requirements  for  Reactivity 
Control  Malfunctions,  which  states, 
"The  protection  system  shall  be 
designed  to  assure  that  specified 
acceptable  fuel  design  limits  are  not 
exceeded  for  any  single  malfunction  of 
the  reactivity  control  systems  such  as 
accidental  withdrawal  (not  ejection  of 
dropout)  of  control  rods,"  are  not  met. 

The  licensee  proposes  to  change  the 
UFSAR  by  assuming  the  probability  of 
occurrence  of  event  has  increased 
because  only  a  single  failure  in  the  RCS 
is  necessary  for  the  event  to  occur. 
Salem-specific  analysis  of  the  event  has 
shown  that  DNB  limits  would  not  be 
exceeded. 

Need  for  Proposed  Action 

The  revision  of  the  licensing  basis  for 
the  rod  control  system  and  the  resultant 
change  in  the  accident  analysis  is 
required  to  demonstrate  continued 
compliance  with  the  regulations. 

Environmental  Impact  of  the  Proposed 
Action 

The  proposed  changes  to  the  UFSAR, 
Sections  4.3  and  15.3.5.1,  would 
include  an  analysis  of  the  core  response, 
assuming  a  single  failure  of  the  RCS 
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with  a  rasuhant  lingl*  or  multiple 
asymmetric  RCCA  withdrawal  event. 
The  staff  has  concluded  that  such 
changes  would  not  adversely  affect 
plant  safety  or  the  health  and  safety  of 
the  public.  Because  the  change  in  the 
assumption  concerning  RCS  feilures  is 
from  multiple  iailures  to  a  single  failure, 
the  probabiUty  of  this  event  has 
theoretically  increased.  However,  the 
calculated  consequences  of  the  event 
have  decreased  because  the  DNB  limits 
of  the  fuel  are  not  exceeded.  No  changes 
are  being  made  in  the  types  or  amoimt 
of  any  radiological  effluents  that  may  be 
released  ofbite.  There  is  no  significant 
increase  in  the  allowable  individual  or 
omiulative  occupatianal  radiation 
exposure. 

With  regard  to  potential  non- 
radiological  impacts,  the  proposed 
changes  involve  systems  located  within 
the  restricted  area,  as  defined  in  10  CFR 
part  20.  They  do  not  affect  non- 
radiological  plant  eShients  and  have  no 
other  environmental  impact. 

Therefore,  the  Commission  concludes 
that  there  are  no  significant  radiological 
or  non-radiological  environmental 
impacts  associated  with  the  proposed 
action. 

Alternatives  to  the  Proposed  Action 

Since  the  Commission  concluded  that 
there  are  no  significant  envirorunental 
effects  that  would  result  from  the 
proposed  action,  any  alternatives  with 
equal  or  greater  environmental  impact 
need  not  be  evaluated.  The  principal 
alternative  would  be  to  deny  the 
requested  amendments.  This  would  not 
reduce  the  environmental  impacts  of 
plant  operation. 

Alternate  Use  of  Resources 

This  action  does  not  involve  the  use 
of  any  resources  not  previously 
considered  in  the  Final  Environmental 
Statement  for  the  Salem  Nuclear 
Generating  Station,  Units  1  and  2,  dated 
April  1973. 

Agencies  and  Persons  Contacted 

The  NRC  staff  reviewed  the  Hcensee's 
request  and  ctmsulted  the  State  of  New 
Jersey  regarding  the  environmental 
impact  of  the  proposed  action. 

Finding  of  No  Significant  Impart 

The  CommissicHi  has  determined  not 
to  prepare  an  enviroomental  import 
statement  for  the  proposed 
amendments. 

Based  upon  the  foregoing 
environmental  assessment,  the 
Commission  concludes  that  the 
proposed  action  will  not  have  a 
significant  efiact  on  the  quality  of  the 

human  onvimnmawf 


For  further  details  with  respect  to  this 
action,  see  the  ej^licatiac  for  bcense 
amendments  c'ated  ^me  17. 1993.  This 
letter  is  availa  i\e  for  public  inspection 
at  the  Commission's  Public  Document 
Room,  the  Gelman  Building,  Lower 
LeveU  2120  L  Street.  NW.,  Washington, 
DC  20555.  and  the  local  pubbc 
document  rooi  i  located  at  the  Salem 
Free  Public  Iit»ary,  112  West 
Broadway,  Salem,  Jersey  08079. 

Dated  at  RockvUIe,  Maryland,  this  13th  day 
of  September  1993. 

James  C  Stone, 

Acting  Director,  Piofed  Dteecteuata  1-2, 
Division  ofReaCor  ProfKta—Un.  Office  of 
Nuclear  Reactor  fegalation. 
[FR  Doc.  93-22877  Filed  9-17-93;  8:45  ami 
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SECtiRTTIES  AND  EXCHANGE 
COMMISSION 

[Raieaae  Na  34-32886;  File  No.  26«-tq 

Market  Trenaactlofw  Advisory 
Committee;  Meeting 

AGCNCV:  Seouities  and  Exchange 

Commission. 

ACTKW:  Notice  of  meeting  of  the 

Securities  and  Exchange  Commission 

("Commission")  Market  Transactions 

AdviscHy  Committee  ("Committee"). 

SUMMARY:  This  s  to  give  notice  that  the 
Securities  and  Exchange  Commission 
Market  Transactions  Advisorv 
Committee  will  meet  on  October  18, 
1993,  in  room  1C30  at  the  Commission's 
main  offices,  450  Fifth  Street  NW., 
Washington.  DC,  beginning  at  10  ajn. 
The  meeting  will  be  open  to  the  public. 
This  notice  also  serves  to  invite  me 
public  to  submit  written  comments  to 
the  Committee.  ^ 

ADDRESSES:  Written  CMliments  should 
be  submitted  in  tripHcale  and  should 
refsr  to  File  No.  265-18.  Comments 
should  be  submitted  to  Jonathan  G. 
Katz.  Secretary.  Securities  and  Exchange 
Conunission,  45 1  Fifth  Street.  NW., 
Washington,  DC  20549. 
FOR  FURTHER  MFORiyUTIOM  CONTACT. 
Jack  Drogin.  Ehv  sion  of  Market 
Regulation  at  (2C2)  272-2775,  or  Ari 
Burstein,  Division  of  Market  Regulation 
at  (202)  504-2933;  Securities  and 
Exchange  Commissicm,  450  Fifth  Street, 
NW.,  Washington.  DC  20549. 
SUPPLBKNTARY  INFORMATION:  In 
accordance  with  section  10(a)  of  die 
Federal  Advisory  Committee  Act,  5 
U.S.C  app  10a,  the  Securities  and 
Exchange  Comm-^^sion  Market 
Transactions  Ad^dsory  Committee 
hereby  gives  notice  that  it  will  meet  on 
October  18, 1993,  in  nxHn  1C30  at  the 


Commission's  main  offices,  450  Fifth 
Street  NW.,  Washington.  DC.  beginning 
at  10  a.m.  The  meeting  will  be  open  to 
thepublic. 

Toe  Committee  was  formed  under 
section  17A(f)  of  the  Securities 
Exchange  Act  of  1934.  The  Committee  s 
responsibilities  include  assisting  the 
Commission  in  identifying  State  and 
Federal  laws  that  may  impede  the  safe 
and  efficient  clearance  and  settlement  of 
securities  transactions  and  in  advising 
the  Commission  on  the  use  of  the 
Commission's  authority  imder  the 
Market  Refonn  Act  of  1990  to  ad<^t 
imiform  federal  rules  regarding  the 
transfer  and  pledge  of  sectuities. 

The  purpose  of  the  meeting  will  be  to 
discuss  the  progress  of  the  Committee's 
subgroups  and  to  plan  the  continued 
progression  of  the  Committee's  worL  In 
addition,  the  Committee  will  discuss  the 
,  status  of  the  project  to  revise  article  8 
of  the  Uniform  Commercial  Code 
tmdertaken  by  the  National  Conference 
of  Commissioners  on  Uniform  State 
Laws. 

Dated:  September  14, 1993. 
Jonathan  G.  Katz, 

Advisory  Coouni  ttee  ManQg^iment  C^kxt. 
[FR  Doc  93-22880  Filed  9-17-93;  8:45  ami 
B«.tJMO  OOQC  •»t».«l-M 


NATIONAL  SCIENCE  FOUNDATION 

Spodal  Emphasto  P«n«i  In 
Undergraduala  Education;  MMting 

In  accordance  with  the  Federal 
Advisory  Committee  Act  (Pub.  L.  92- 
463,  as  am«)ded).  the  National  Science 
Foundation  announces  the  following 
meeting: 

Name:  Special  Emphasis  Panel  in  Division 
of  Undergraduate  Education. 

Date  and  Time.  October  14, 1993;  8  a.m. 
to  5  p.m.;  October  31, 1993;  6  p.m.  to  9  p.m.; 
November  1, 1993;  8  a.m.  to  5  p.m. 

Place:  National  Science  Foundation.  4201 
Wilson  Boule\-ard,  Arlington.  VA.  22230. 

Type  of  Meeting:  Qosed. 

Contact  Persons:  Dr.  Susan  Hixson, 
Program  Director.  Dr.  Stanley  Pine,  Ingram 
Director,  National  Science  Foundatioa.  1800 
G  Street  NW..  Washington,  DC  20550. 
Telephone:  (202)  357-7051. 

Purpose  of  Meeting:  To  provide  advice  and 
recommendations  concerning  proposals 
submitted  to  NSF  for  financial  support 

Agenda:  To  review  and  evaluate 
unsoUdted  proposals  submitted  to  the 
Systemic  Changes  in  the  Undergraduate 
Chemistry  Curriculum  Panel  Wieeting. 

iieasofl  for  CUmiag:  The  proposals  being 
reviewed  incliide  infonnation  ot  a 
proprietary  or  confidential  nature,  including 
technical  tnirgmarton;  financial  data,  such  as 
salaries;  and  peraooal  informeticm 
ooncemiiig  individuals  associated  wltii  the 
proposals.  These  matters  ara  exempt  under  S 
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U.S.C  552  b.  (c)  (4)  and  (6)  of  the 

Govenunent  in  the  Sunshine  Act. 

M.  Rebecca  Winkler, 

Comauttee  Management  Officer. 

IFR  Doc  93-22870  Filed  9-17-93;  8:45  am) 
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SECURITIES  AND  EXCHANGE 
COMMISSION 

[R«iMM  Na  34-32875;  Fll*  No.  SR-Amox- 
93-08] 

S«lf-R«gul«tory  Organization*;  Order 
Approving  PropoMd  Rule  Change  by 
ttie  American  Stock  Exchange,  Inc., 
and  Granting  Accelerated  Approval  to 
Amendment  No*.  1 , 2, 3.  and  4  to  the 
Propoeed  Rule  Change,  Relating  to  the 
Trading  of  Option*  on  the  Morgan 
Stanley  Cyclical  and  Coneumer 
Indexes  and  Long-Term  Option*  on  a 
Reduced  Value  Cyclical  and  Coneumer 
Indexe* 

September  13, 1993. 

I.  Introduction 

On  March  8, 1993,  the  American 
Stock  Exchange  ("Amex"  or 
"Exchange")  submitted  to  the  Securities 
and  Exchange  Commission 
("Commission"  or  "SEC"),  pursuant  to 
section  19(b)(1)  of  the  Securities 
Exchange  Act  of  1934  ("Act")  i  and  Rule 
19b-4  thereunder,!  a  proposal  to  list 
and  trade  index  options  on  the  Morgan 
Stanley  *  Co.,  Inc.  ("Morgan  Stanley") 
Cyclical  and  Consumer  Indexes 
("Indexes"). 

Notice  of  the  proposed  rule  changes 
were  published  for  comment  and 
appeared  in  the  Federal  Register  on 
May  12, 1993.'  The  Amex  amended  the 
proposal  on  June  11. 1993,«  July  8, 
1993.9  July  23, 1993."  and  September 


115  U.S.C  78s(b)(l)  (1986). 
» 17  CFR  240.19b-*  (1993). 

*  See  SecuritiM  Exchange  Act  Release  No.  32276 
(May  6,  1993,  58  FR  28073). 

«0n  June  11, 1993,  the  Amex  filed  Amendment 
No.  1  to  the  proposal  to  provide  for  certain 
itaudard*  to  be  used  in  conjunction  with  the 
maintenance  of  the  Indexes.  See  letter  from  Ellen 
T.  Kander.  Special  Counsel,  Derivative  Seomties, 
to  Richard  Zack.  Branch  Quel  Division  of  Market 
Regulation,  SEC,  dated  June  11. 1993  ("Amendment 
No.  1"). 

>0n  July  8, 1993,  the  Amex  filed  Amendment  No. 
2  to  the  proposal  undertaking  to  eiuure  that  at  ail 
times,  no  fewer  than  90%  of  the  stocks  comprising 
the  Cyclical  and  Consumer  Indexes  will  be  eligible 
for  options  listing  in  accordance  with  Exdiange 
Rule  915.  See  letter  from  Ellen  T.  Kandar,  Special 
Counsel.  Derivative  Securities.  Amex,  to  Richard 
Zack.  Branch  Chief.  Division  of  Market  Regulation, 
dated  July  8, 1993  ("Amendment  No.  2"). 

•  On  July  23, 1993,  the  Exchange  filed 
Amendment  No.  3  to  the  proposal  concerning  semi- 
annual review  and  rebalancing  procedures  for  the 
Indaxaa.  Specifically,  the  Amex  amendment 
require*:  (1)  At  least  90%  of  the  component  stocks 


10, 1993.'  No  comments  were  received 
on  the  proposed  rule  change.  This  order 
approves  the  proposal  as  amended. 

n.  Description  of  the  Proposal 

A.  Introduction 

The  Exchange  is  proposing  to  list  and 
trade  options  on  the  Cyclical  and 
Consxuner  Indexes,  developed  by 
Morgan  Stanley.  The  Cyclical  Index  is 
comprised  of  29  stocks  traded  on  the 
New  York  Stock  Exchange.  Inc. 
("NYSE"),  and  1  stock  from  the  National 
Market  System  ("NMS")  tier  of  the 
National  Association  of  Securities 
Dealers.  Inc.  ("NASD")  Automated 
Quotation  ("NASDAQ")  system.  The 
Consumer  Index  is  comprised  solely  of 
thirty  NYSE-traded  stocks.  The  Amex 
also  proposes  to  li^  either  long-term 
options  on  the  full  value  of  the  Indexes 
or  long-term  options  on  a  reduced  value 
of  the  Indexes  that  will  be  computed  at 
one-tenth  of  such  value  ("Cyclical  and 
Consiuner  LEAPS"  or  "Indexes 
LEAPS")."  Cychcal  and  Consumer 
LEAPS  will  trade  independently  of  and 
in  addition  to  the  regular  options  on  the 
Cyclical  and  Consumer  Indexes  traded 
on  the  Exchange. 

B.  Cyclical  Index 

The  Cyclical  Index  is  designed  to 
measure  the  performance  of  stocks  in 
industries  that  are  highly  sensitive  to 
movements  in  the  economic  business 
cycle.  The  Index  consists  of  30 
securities  of  highly  capitalized 
companies,  representing  25  separate 
industries,  emd  will  be  calculated  using 
an  "eqtial-dollar  weighting" 
methodology."  As  of  June  4, 1993,  the 


of  each  Index  to  maintain  an  average  daily  trading 
volume  of  at  least  75.000  shares;  and  (2)  if  the  top 
five  stocks  in  either  Index  represent  over  one-third 
of  that  Index's  value,  rebalancing  of  such  Index 
would  be  required  on  the  expiration  Friday  in  the 
nearest  upcoming  month  on  the  March  cycle.  See 
letter  from  Ellen  T.  Kander,  Special  Counsel, 
Derivative  Securities,  Amex.  to  Riciiard  Zack, 
Branch  Chief,  Division  of  Market  Regulation,  SEC, 
dated  July  23, 1993  ("Amendment  No.  3"). 

'  On  September  10, 1993,  the  Exchange  filed 
Amendment  No.  4  to  the  proposal  concerning 
eligit>ility  requirements.  Sptecifically,  the  Amex 
amendment  requires  that  before  a  stock  is  included 
in  either  of  the  indexes:  (1)  The  stock  must  have 
a  minimum  market  value  of  at  least  USS75  million; 
and  (2)  stock  must  have  an  average  monthly  trading 
volume  in  the  U.S.  markets  over  the  previous  six- 
month  period  of  not  less  tlian  500,000  sliaree.  See 
letter  from  Clarie  McCrath,  Special  Counsel,  Amex, 
to  Sharon  Lawaon,  Assistant  Director,  Division  of 
Market  Ragulation.  dated  September  10, 1993 
("Amaodment  No.  4"). 

•  LEAPS  is  an  acronym  for  Long-T«m  Equity 
Anticipation  Securitie*. 

•  See  infra  Section  n.E  entitled  "Calculation  of 
the  Index"  for  a  deacription  of  this  calculation 
method.  See  also  Securities  Exdiange  Act  Release 
No.  31245  (September  28. 1992).  57  FR  45844. 


level  of  the  Cyclical  Index  was  at 
275.47. 

As  of  June  4, 1993,  the  market 
capitalizations  of  the  individual  stocks 
in  the  Cyclical  Index  ranged  from  a  high 
of  $26.9  billion  to  a  low  of  $1.61  billion, 
with  the  mean  and  median  being  $7.33 
billion  and  $5.68  billion,  respectively. 
The  market  capitalization  of  all  the 
stocks  in  the  Index  was  $220,162 
billion.  The  total  number  of  shares 
outstanding  for  the  stocks  in  the  Index 
ranged  from  a  high  of  488.1  million  to 
a  low  of  34.5  million  shares  (the  mean 
and  median  number  of  shares 
outstanding  are  144  million  and  105.2 
million,  respectively).  The  average  price 
per  share  of  the  stocks  in  the  Index,  for 
a  six-month  period  between  December 
1992  and  May  1993,  ranged  from  a  high 
of  $83,101  to  a  low  of  $14,494.io  In 
addition,  the  average  daily  trading 
volume  of  the  stocks  in  the  Index,  for 
the  same  six-month  period,  ranged  from 
a  high  of  2.25  million  shares  per  day  to 
a  low  of  81,300  shares  per  day,  with  the 
mean  and  median  being  491,000  and 
345,000  shares,  respectively.  Lastly,  no 
one  stock  comprised  more  than  4.89% 
of  the  Index's  total  value  and  the 
percentage  weighting  of  the  three  largest 
issues  in  the  Index  accoimted  for 
13,14%  of  the  Index's  value. 

C.  Consumer  Index 

The  Consumer  Index  is  designed  to 
track  the  performance  of  consumer- 
oriented,  stable,  conservative  industries. 
The  Index  is  comprised  of  30 
companies,  representing  20  different 
industries,  whose  products  and  services 
enjoy  relatively  stable  consumer  and 
business  demand  over  the  economic 
business  cycle.  The  Index  is  calculated 
using  an  "equal-dollar  weighting" 
methodology."  As  of  June  4, 1993.  the 
level  of  the  Consumer  Index  was  at 
194.67. 

As  of  June  4. 1993,  the  market 
capitalizations  of  the  individual  stocks 
in  the  Consumer  Index  ranged  from  a 
high  of  $61.19  billion  to  a  low  of  $3.3 
billion,  with  the  mean  and  median 
being  $17  billion  and  $10.7  billion, 
respectively.  The  market  capitalization 
of  all  the  stocks  in  the  Index  was  $510.4 
billion.  The  total  number  of  shares 
outstanding  for  the  stocks  in  the  Index 
ranged  from  a  high  of  2.29  billion  to  a 
low  of  38.4  million  shares  (the  mean 
and  median  number  of  shares 
outstanding  are  422.9  million  and  222.4 


to  The  total  average  daily  trading  price  per  share 
for  the  Cyclical  Index  was  $48,076  while  the 
median  average  daily  trading  price  wai  $48,826. 

>i  See  infm  Section  II.E.  entitled  "Calculation  of 
the  Index"  for  a  deacription  of  this  calculation 
method.  See  alio  Securitiea  Exchange  Act  Release 
No.  31245  (September  28. 1992).  57  FR  45844. 
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million,  respectively).  The  average  price 
per  share  of  the  stodcs  in  the  Index,  for 
a  six-month  period  between  December 
1992  and  May  1993,  ranged  from  a  high 
of  $111,164  to  a  low  of  $25,461."  In 
addition,  the  average  daily  trading 
volume  of  the  stocks  in  the  Index,  for 
the  same  six-month  period,  ranged  from 
a  high  of  3.312  million  shares  per  day 
to  a  low  of  55,400  shares  per  day,  with 
the  mean  and  median  being  812,000  and 
515,000  shares,  respectively.  Lastly,  no 
one  stock  comprised  more  than  4.17% 
of  the  Index's  total  value  and  the 
percentage  weighting  of  the  three  largest 
issues  in  the  Index  accounted  for 
12.04%  of  the  Index's  value. 

D.  Maintenance 

The  Cyclical  and  Consumer  indexes 
will  be  maintained  by  Morgan  Stanley. 
Morgan  Stanley  may  change  the 
composition  of  the  Indexes  at  any  time 
to  properly  reflect  the  conditions 
existing  in  the  industry  sectors 
represented  and  to  ensure  that  the 
component  securities  continue  to 
represent  the  applicable  industry 
segments  and  the  applicable 
maintenance  standards,  as  discussed 
below.  13  In  addition  Morgan  Stanley 
will  advise  the  Exchange  regarding  the 
handling  of  unusual  corporate  actions 
which  may  arise  from  time  to  time. 
Routine  corporate  actions  {e.g.,  stock 
splits,  routine  spinoffs,  etc.)  which 
require  straightforward  index  divisor 
adjustments  will  be  handled  by 
Exchange  staff  without  consultation 
with  Morgan  Stanley.  All  stock 
replacements  and  imusual  divisor 
adjustments  caused  by  the  occurrence  of 
extraordinary  events  such  as 
dissolution,  merger,  bankruptcy,  non- 
routine  spino^  or  extraordinary 
dividends  will  be  made  by  Exchange 
staff  in  consultation  with  Morgan 
Stanley.  All  stock  replacements  and  the 
intended  index  handling  of  non-routine 
corporate  actions  will  be  aimounced  at 


"The  total  average  daily  trading  price  per  share 
for  the  Consumer  Index  was  S49.932  while  the 
median  average  daily  trading  price  was  S51.406. 

"The  criteria  employed  by  Morgan  Stanley  in  the 
substitution  of  component  stocks  of  either  Index 
consists  of  an  analysis  of  the  size  of  the  company, 
the  liquidity,  the  size  of  its  float,  as  well  as  other 
technical  and  fundamental  factors  regarding  the 
company.  Following  the  completion  of  this  analysis 
(which  usually  will  be  completed  in  three  days),  • 
decision  will  then  be  made  to  select  a  particular 
company  as  a  substitute  component.  T^e  Control 
Group  at  Morgan  Stanley  will  correspondingly  be 
informed  of  the  company  to  be  deleted  and  the 
company  to  be  added  to  the  particular  Index,  and 
will  then  promptly  place  that  stock  on  the  firm's 
Restricted  List  The  Amax  will  accordingly  be  duly 
informed  by  Morgan  Stanley  of  the  adjustment.  See 
letter  from  Robin  Roger,  Counsel,  Morgan  Stanley, 
to  Sharon  Lawson,  Assistant  Director,  Division  of 
Market  Regulation,  SEC,  dated  August  18, 1993 
("Monitoriivg  Letter"). 


least  ten  business  days  in  advance  of 
such  effective  change,  whenever 
practicable.  As  with  all  options 
currently  trading  on  the  Amex,  the 
Exchange  will  make  this  information 
available  to  the  public  through 
dissemination  of  an  information 
circular. 

E.  Eligibility  Standards  for  the  Inclusion 
of  Component  Stocks  in  the  Indexes 

Exchange  Rule  901C  specifies  criteria 
for  the  inclusion  of  stocks  in  an  index 
on  which  options  will  be  traded  on  the 
Exchange.  Specifically,  Rule  901C  states 
that  an  index  must  have  a  minimum  of 
five  stocks,  and  any  index  with  less  than 
25  component  stocks  may  not  include 
stocks  traded  on  the  Amex.i*  In 
addition,  the  proposal  amends  Exchange 
Rule  901C  to  require  that  at  least  90% 
of  the  stocks  comprising  each  Index  be 
eligible  for  options  listing  in  accordance 
with  the  Exchange's  options  listing 
standards.  19 

In  choosing  among  stocks  that  meet 
the  minimum  criteria  set  forth  in  Rule 
901C,  Morgan  Stanley  will  focus  only 
on  stocks  tbat  are  traded  either  on  the 
NYSE,  Amex  (subject  to  the  limitations 
of  Rule  901C),  or  traded  through 
NASDAQ-NMS.  In  addition.  Index 
components  must  have:  (1)  a  minimum 
market  value  of  at  least  U.S.  $75 
million,  and  (2)  an  average  monthly 
trading  volimae  in  U.S.  markets  over  the 
previous  six  month  period  of  not  less 
than  500,000  shares.iB  The  Exchange 
will  also  adopt  semi-annual  review 
procedures  to  ensure  that  90%  of  the 
component  stocks  in  each  Index 
maintains  an  average  daily  trading 
volume  of  at  least  75,000  shares,  i' 

F.  Calculation  of  the  Index 

The  Amex  will  calculate  the  values 
for  both  the  Cyclical  and  Consumer 
Indexes.  The  Indexes  will  be  calculated 


>«Tbe  Cyclical  and  Consumer  Indexes  as 
currently  constituted  do  not  include  Amex-traded 
stocks. 

"See  Amendment  Nc.  2,  supra  note  5.  The 
Amex's  options  listing  standards,  found  In  Rule 
915,  which  are  uniform  among  the  options 
exchanges,  provide  that  a  security  underlying  an 
option  must,  among  other  things,  meet  the 
following  requirements:  (1)  the  public  float  miut  be 
at  least  7,000.000:  (2)  there  must  be  a  minimum  of 
2,000  stockholders;  (3)  trading  volume  must  have 
been  at  least  2.4  million  over  the  preceding  twelve 
months;  and  (4)  the  market  pnce  must  have  been 
at  least  S7.50  for  a  majority  of  the  business  days 
during  the  preceding  three  calendar  months. 

i>  See  Amendment  No.  4,  supra  note  7. 

ir  See  Amendment  No  3,  tupra  note  6.  The 
Exchange's  eligibility  criteria  for  the  Indexes  further 
requires:  (i)  No  Americar  Depositary  Receipts 
("ADRs")  as  componenti  for  the  Indexes;  (2) 
component  stocks  in  eitb«  Index  number  at  least 
25;  and  (3)  the  industry  groups  represented  by  the 
component  stocks  in  eithv  Index  number  at  least 
20.  See  Amendment  No.  1,  sxipra  note  4. 


using  an  "equal  dollar"  weighting 
methodology  designed  to  ensiue  that 
each  of  the  component  securities  are 
represented  in  approximately  "equal" 
dollar  amounts  in  the  Indexes.  The 
Exchange  believes  that  this  method  of 
calculation  is  important  since  there  is  a 
great  disparity  in  the  size  and 
capitalization  among  the  component 
companies  of  the  Indexes.^"  In  addition, 
according  to  Amex  and  Morgan  Stanley, 
using  a  price-weighted  method  to 
calculate  the  Indexes  is  not  preferred 
since  the  price  of  the  component  stocks 
can  fluctuate  significantly  as  a  result  of 
corporate  actions,  rather  than  as  a  result 
of  stock  performance,  causing  the 
relative  weightings  of  the  stocks  within 
the  Index  to  fluctuate  significantly. 
In  calculating  the  "equal  dollar" 
weighting  of  component  stocks,  the 
Amex,  using  closing  prices  on  December 
31, 1991,  established  portfoHos  of 
Cyclical  and  Consumer  Index  stocks 
representing  investments  of  $333,333  in 
the  stocks  (to  the  nearest  whole  share) 
of  each  of  the  companies  in  each 
index.i"  The  value  of  each  Index  equals 
the  current  market  value  (i.e.,  based  on 
U.S.  primary  market  prices]  of  the  sum 
of  the  assigned  number  of  shares  of  each 
of  the  stocks  in  the  Index  portfolios 
divided  by  the  Index  divisor.  Both  the 
Cychcal  and  Consumer  Index  divisors 
were  initially  calculated  to  yield 
benchmark  values  of  200.00  on 
December  31, 1991.  Each  year  thereafter, 
following  the  close  of  trading  on  the 
third  Friday  of  December,  each  Index 
portfolio  will  be  adjusted  or 
"rebalanced"  by  changing  the  number  of 
shares  of  each  component  stock  so  that 
each  company  is  again  represented  in 
"equal"  dollar  amounts.20  If  necessary, 


'•For  example,  as  of  June  4, 1993.  Ford  Motor 
Company  had  a  market  capitalization  of  S26.9 
billion  with  488  million  shares  outstanding,  while 
Maytag  Corporation  bad  a  market  capitalization  of 
$1.6  billion  with  106  million  shares  outstanding,  in 
the  case  of  the  Cyclical  Index.  In  addition,  WalMart 
Stores.  Inc.  had  a  market  capitalization  of  S61  1 
billion  with  2.3  billion  shares  outstanding,  while 
W.W.  Grainer,  Inc.  had  a  market  capitalization  of 
S3. 3  billion  with  52.5  million  shares  outstanding, 
in  the  case  of  the  Consumer  Index. 

i*The  Index  weights  (both  at  the  initiation  of  the 
Indexes  and  at  each  rebalancing]  for  each 
component  stock  included  in  the  Indexes  is  3.33%. 
For  example,  at  the  last  rebalancing  on  December 
18, 1992,  each  component  stock  included  In  the 
Indexes  had  an  index  weight  of  3.33%. 

20  Rebalancing  for  each  Index  will  generally  occur 
in  December  immediately  after  the  close  of  trading 
on  "expiration  Friday."  At  this  time,  eech 
component  comprising  the  Indexes  will  again 
represent  an  equal  dollar  weighting  of  3  33%.  At 
any  time  between  annual  December  rebalancings,  if 
the  top  five  stocks  in  either  Index  represent  in  the 
aggregate  more  than  33.33%  of  that  index's  value, 
Morgan  Stanley  will  rebalance  such  index  on  the 
expiration  Friday  in  the  nearest  upcoming  month 
on  the  March  cycle.  See  Amendment  No.  3,  supra 
note  6. 
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a  divisor  adjustment  will  be  made  to 
ensure  continuity  of  the  Indexes'  values. 
The  newly  adjusted  portfolios  then 
become  the  basis  for  each  Index's  value 
on  the  first  trading  day  following  the 
yearly  adjustment. 

The  number  of  shares  of  component 
stocks  in  each  Index's  portfoho  will 
remain  fixed  between  annual  reviews 
except  in  the  event  of  certain  types  of 
corporate  actions  such  as  the  payment 
of  an  extraordinary  cash  dividend,  stock 
distribution,  stock  split,  reverse  stock 
split,  rights  offering,  distribution, 
reorganization,  recapitalization,  or 
similar  event  with  respect  to  the 
component  stocks,  or  a  merger, 
consolidation,  dissolution  or  liquidation 
of  an  issuer  of  a  component  stock,  in 
which  case  the  number  of  shares  of  that 
seciuity  in  the  portfolio  may  be 
adjusted,  to  the  nearest  whole  share,  to 
maintain  the  component's  relative 
weight  in  the  Index  at  the  level 
immediately  prior  to  the  corporate 
action. 

In  the  event  of  a  stock  replacement  in 
either  of  the  Indexes,  the  average  dollar 
value  of  the  remaining  portfolio 
components  will  be  calculated  and  that 
amount  invested  in  the  stock  of  a  new 
component,  to  the  nearest  whole  share. 
In  addition,  the  divisors  will  be 
adjusted,  if  necessary,  to  ensure  Index 
continuity.  Similar  to  other  stock  index 
values  pubUshed  by  the  Exchange,  the 
value  of  the  Indexes  will  be  calculated 
by  Amex  continuously  and 
disseminated  on  a  real-time  basis  to 
market  information  vendors  via  the 
Options  Price  Reporting  Authority 
COPRA")." 

The  index  settlement  value  for 
purposes  of  settling  options  on  the 
Cyclical  Index  and  Consumer  Index  will 
be  calculated  based  upon  the  opening 
prices  of  the  component  securities 
pursuant  to  the  normal  opening 
procedures  of  the  primary  exchange 
where  the  securities  are  traded  on 
Expiration  Friday.»J  In  the  case  of 
securities  traded  through  the  NASDAQ 
system,  the  first  reported  sale  price  will 
be  used.  As  trading  begins  in  each  of  the 
Index's  component  securities,  its 


Morwyar.  th«  Exchange  will  notify  iu  member* 
wh«D0ver  the  Indexes  are  rebalanced,  regarding  the 
•djuited  number  of  iharea  of  each  component  and 
any  div\sot  adjustments  by  preparing  and 
distributing  an  Information  Cirrulai  See  infw  note 
44  and  acccnnpanying  text 

*>  Specifically,  the  Am«K  will  diasaminate  over 
Network  B  to  market-data  vendors  the  values  of  the 
Indexes  based  on  the  most  recently  reported  prices 
of  the  component  stocks  in  the  Indexes  at  IS-second 
intervals  during  regular  AnuK  trading  hour*. 

uExpiratioo  Friday  is  the  ooa  Friday  each 
month,  t'yi'irfing  the  four  quarterly  «cpirmtio<u,  on 
which  at  least  soma  stock  indax  darivativ* 
instruments  expire.  Specifically,  Expiration  Friday* 
are  on  the  thira  Friday  of  each  monm. 


opening  sale  price  is  then  captured  for 
use  in  the  calculation.  Once  all  of  the 
component  stocks  have  opened,  the 
index  settlement  value  is  determined.  If 
any  of  the  component  stocks  do  not 
open  for  trading  on  the  last  trading  day 
before  expiration,  then  the  prior  day's 
last  sale  price  will  be  used  in  the 
calculation. 

G.  Contract  Specifications 

The  proposed  options  on  the  Indexes 
will  be  ca^-settled,  European-style 
options.23  Standard  options  trading 
hours  (9:30  a.m.  to  4:15  p.m.  New  York 
time)  will  apply  to  the  contracts.  Under 
Amex  Rule  903C,  the  Exchange  intends 
to  list  up  to  three  near  calendar  months 
and  two  additional  calendar  months  in 
three  month  intervals  in  the  December 
cycle.  The  Amex  also  proposes  2Vi 
point  strike  price  intervals  for  near-the- 
money  series,  i.e.,  within  10  points 
above  or  below  the  current  index  value. 
The  Exchange  also  intends  to  list  LEAPS 
that  expire  12  to  36  months  from  listing 
on  the  full  value  of  the  Cyclical  and 
Consxmier  Indexes  or  on  a  reduced 
value  of  such  Indexes,  computed  at  one- 
tenth  of  the  value  of  the  full  value  of 
either  Index  The  current  and  closing 
Index  value  for  reduced  value  Cyclical 
and  Consumer  LEAPS  will  be  computed 
by  dividing  the  value  of  the  full  value 
Index  by  10  and  rounding  the  resulting 
figxire  to  the  nearest  one-hundredth.  For 
example,  an  Index  value  of  187.46  for 
the  Consimier  Index  would  be  18.75  for 
the  Consumer  LEAPS  and  187.43  would 
become  18.74. 

The  reduced  value  LEAPS  will  have 
a  European-style  exercise  and  will  be 
subject  to  the  same  rules  that  govern  the 
trading  of  all  the  Exchange's  index 
options,  including  sales  practice  rules, 
margin  requirements  and  floor  trading 
prcx::edures.  The  strike  price  interval  for 
the  reduced  value  LEAPS  will  be  no  less 
than  $2.50  instead  of  $5.00.  In  addition, 
strike  price  interval,  bid/ask  differential 
and  price  ctmtinuity  rules  will  not 
apply  to  the  trading  of  LEAPS  until  their 
time  to  expiration  is  less  than  twelve 
months." 

The  options  on  the  Indexes  will 
expire  on  the  Sattirday  following  the 
thud  Friday  of  the  expiration  month 
("Expiration  Friday").  Since  options  on 
the  Indexes  will  settle  based  upon  the 
opening  prices  of  the  component  stocks 
on  the  last  trading  day  before  expiration 
(normally  a  Friday),  the  last  trading  day 
for  an  expiring  Index  options  series  will 
normally  be  the  second  to  the  last 


business  day  before  expiration 
(normally  a  Thursday). 

H.  Classification  of  the  Indexes  as 
Broad-Based 

The  Amex  has  requested  that  the 
Indexes  be  classified  as  broad-based. 29 
In  support  of  this  request,  the  Amex 
states  that  the  Indexes  consist  of  30 
securities  each  representing  at  least  20 
different  industry  group. 2«  In  order  to 
ensure  that  these  Indexes  remain 
representative  of  a  broad  spectrum  of 
cyclical  and  consumer  companies  and 
that  stocks  with  low  trading  volumes  are 
not  included  in  the  Indexes,  the  Amex 
has  proposed,  as  set  forth  in  Section  n.E 
above,  that,  in  addition  to  meeting  the 
minimum  criteria  in  Rule  901C,  stocks 
in  the  indexes  must  have  a  minimum 
market  capitalization  of  $75  million, 
have  an  average  monthly  trading 
volvune  in  U.S.  markets  over  the 
previous  six  months  of  not  less  than 
500,000  shares,  and  that  90%  of  the 
stocks  in  the  indexes  maintain  an 
average  daily  trading  volume  of  75,000 
shares.  Moreover,  the  Exchange  has  also 
imposed  an  additional  requirement 
requiring  no  fewer  than  90%  of  the 
stocks  comprising  each  Index  be  eligible 
for  options  listing  in  accordance  with 
Rule  915.*' 

/.  Position  and  Exercise  Limits,  Margin 
Requirements,  and  Surveillance 

The  proposal  provides  that  Amex 
Rules  that  are  applicable  to  the  trading 
of  options  on  broad-based  indexes  will 
apply  to  the  trading  of  options  on  the 
Cyclical  or  Consumer  Indexes. 
Specifically,  the  Exchange  rules 
governing  margin  requirements.*" 


**  A  European-style  option  can  be  exercised  only 
during  a  spedfiad  period  before  the  option  expires. 

**  See  Securities  Exchange  Act  Release  hfo.  2S041 
(October  16. 1987).  S2  FR  40008. 


>•  The  Exchange  believe*  that  the  Cyclical  Index 
and  Consumer  Index  are  broad-based  indexes  under 
Amex  Rule  OOOObUl). 

uThe  represented  industry  groups  in  the  Cyclical 
Index  are:  (l)  Aerospace:  (2)  Aluminum:  (3) 
Automobiles;  (4)  Automobile  Parts;  (S)  Building 
Materials:  (6)  Chemicals:  (7)  Conglomerates:  (8) 
Defense;  (9)  Electrical  Equipment;  (lOj  Electronics 
(instrumentation);  (11)  Electronics  (semi- 
conductor); (12)  Heavy  Duty  Trucks  and  Parts;  (13) 
Household  Furnishings  and  Appliances;  (14) 
Machinery;  (15)  Manufacturing;  (16)  Metals;  (17} 
Miscellaneous;  (18)  Money  Canter  Banks;  (19)  Paper 
and  Forest  Products:  (20)  Publishing;  (21)  Railroads: 
(22)  Retail:  (23)  Steel;  (24)  Transportation:  and  (25) 
Trucking. 

The  represented  industry  groups  in  the  Consumer 
Index  are:  (1)  Alcoholic  Bevwages;  (2)  Beverages 
(soft  drink);  (3)  Computer  Software  k  Services;  (4) 
Container*;  (5)  Cosmetics;  (6)  Electrical  Equipment; 
(7)  Foods;  (8)  Food  Wholesalers;  (9)  Health  Care 
Diversified;  (10)  Health  Care  Drugs.  (11)  Household 
Products:  (12)  Housewares:  (13)  Major  Regional 
Banks:  (14)  Medical  ProducU  ft  Supplies;  (15)  Paper 
ft  Forest  Products:  (16)  RastauranU;  (17)  Retail 
(drug  stores);  (18)  RaUU  (food  chains):  (19)  Retail 
(general  merchandise);  and  (20)  Tobacco. 

>'  See  Section  ILE.,  supra. 

uPuHuant  to  Abmx  Rule  4e2(d)(2KD)(ui).  the 
margin  requirements  for  options  on  tha  Cyclical  or 
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position  and  exercise  limits,2>  and 
trading  halt  procedures  ^  that  are 
applicable  to  the  trading  of  broad-based 
options  will  apply  to  options  traded  on 
the  Indexes. 

Surveillance  procedures  currently 
used  to  monitor  trading  in  each  of  the 
Exchange's  other  index  options  will  also 
be  used  to  monitor  trading  in  options  on 
the  full  value  Indexes  andreduced 
value  Indexes.  These  procedures 
include  complete  access  to  trading 
actiWty  in  the  underlying  securities. 
The  Intermarket  Surveillance  Group 
Agreement,  dated  July  14, 1983,  as 
amended  on  January  29, 1990,  will  be 
applicable  to  the  trading  of  options  on 
the  Indexes. 31  In  addition,  pursuant  to 
a  Surveillance  Agreement  entered  into 
between  the  Amex  and  Morgan  Stanley, 
the  Exchange  shall  have  the  right  to 
review  trading  account  information  in 
the  possession  of  Morgan  Stanley 
regarding  Morgan  Stanley,  its  affiliates 
and  customers,  pertaining  to  the  stocks 
comprising  the  Indexes. 

Morgan  Stanley  has  also  created 
special  procedures  to  prevent  material, 
non-public  information  from  being 
improperly  used  by  the  research,  sales 
and  trading  divisions  of  the  firm  in 
cotmection  with  the  maintenance  of  the 
Indexes.  Specifically,  these  "Chinese 
Wall"  procedures  prohibit  proprietary 


Consumer  Icdexe*  will  be:  (1)  for  each  short  optioxu 
position.  100%  of  the  currant  market  value  of  the 
options  contract  plus  li%  of  the  underlying 
aggregate  Index  value,  less  any  out-of-the-money 
amount,  with  a  minimum  requirement  of  the 
options  premium  plus  10%  of  the  underlying  index 
value:  and  (2)  for  long  positions,  100%  of  the 
options  premium  paid. 

>•  Pursuant  to  Amex  Rules  904C  and  905C 
respectively,  the  position  and  axercise  limits 
proposed  for  the  options  on  the  Indexes  will  be 
23,000  contracts  on  the  same  side  of  the  market 
with  no  more  than  15,000  of  such  contracts  in  the 
series  with  the  nearest  expiration  month. 

MAmox  Rule  9iaC(b)  sets  forth  the  Exchange's 
policy  regarding  trading  halts  and  suspensions. 
Specifically,  trading  in  broad-based  index  options 
will  be  halted  or  suspended  when  trading  has  been 
halted  or  suspended  in  the  primary  markets  for  any 
combination  of  underlying  stocks  accounting  for 
such  minimum  p«t«ntage  of  the  index,  as 
established  by  the  Exchange  pursuant  to  this  Rule. 
The  bctors  sat  forth  in  Rule  9l8C(b)  for  halting  or 
suspending  trading  include  whether  trading  has 
baeo  halted  or  suspended  in  the  primary  market(s) 
for  any  combination  of  underlying  stocks 
accounting  for  20%  or  more  of  the  applicable 
curreot  indax  value;  at  whether  other  unusual 
conditioBi  or  drcumstancaa  detrimental  to  the 
maintenance  of  a  blr  and  orderly  market  are 
present 

91  The  ISG  was  formed  on  July  14, 1983  to,  among 
other  things,  coordinate  more  eSectively 
surveillance  and  investigative  information  sharing 
•nangaBants  in  the  stock  and  options  markets.  See 
Intermarket  Surveilknoa  Group  AgrMmant  July  14, 
1083.  The  moat  rvcant  amandmant  to  the  ISG 
Agreement,  which  incorporataa  the  original 
agreement  and  all  amenaments  made  thereafter, 
was  signed  by  ISG  members  on  January  28, 1900. 
See  Second  Amendment  to  the  Intermarket 
Surveillance  &oup  Agreement,  January  20, 1990. 


trading  by  the  firm  or  trading  by  an 
employee  in  anticipation  of  an 
adjustment  in  the  Irdexes.  The 
particular  stock  or  stocks  that  are  to  be 
replaced  and  substituted  will  be  placed 
on  Morgan  Stanley's  "Restricted  List" 
for  two  business  days  (j.e.,  trading 
prohibition  period)  in  order  to  allow  for 
the  information  to  be  disseminated  to 
the  public.32  Morgan  Stanley  further 
represents  that  it  will  initiate  an  internal 
investigation  of  any  improprieties 
involving  an  adjustiient  to  either  of  the 
Indexes  and  comply  with  the  rules  of 
the  New  York  Stock  Exchange.  Inc. 
regarding  such  investigations. 

m.  Findings  and  Conclusions 

The  Commission  nnds  that  the 
proposed  rule  change  is  consistent  with 
the  requirements  of  the  Act  and  the 
rules  and  regulations  thereimder 
applicable  to  a  national  securities 
exchange,  and,  in  particular,  the 
requirements  of  section  6(b)(5). 33  The 
Commission  finds  that  the  trading  of 
options  on  the  Cyclical  and  Consumer  ■ 
Indexes,  including  full  value  and 
reduced  value  LEAPS,  will  serve  to 
protect  investors,  promote  the  public 
interest,  and  help  tc  remove 
impediments  to  a  frae  and  open 
securities  market  by  providing  investors 
with  a  means  to  hedge  exposure  to 
market  risks  associated  with  the 
economic  business  ^cle  (Cyclical 
Index)  and  consumtr-oriented 
industries  (Consumer  Index).  The 
Commission  also  believes  that  the 
trading  of  options  on  the  Indexes  and 
LEAPS  on  tnose  Indexes  will  allow 
investors  holding  positions  in  some  or 
all  of  the  underlying  securities  in  the 
Index  to  hedge  the  risks  associated  with 
their  portfolios  more  efficiently  and 
effectively.  Moreover,  the  Commission 
believes  that  CycliojJ  and  Consumer 
LEAPS  (traded  at  one-tenth  the  value  of 
the  Cyclical  and  Consximer  Indexes)  will 
serve  the  needs  of  retail  investors  by 
providing  them  with  the  opportunity  to 
use  a  long-term  option  to  hedge  their 
portfolios  from  long-term  market  moves 
at  a  reduced  cost.34 


"  Once  a  decision  has  '  «en  made  to  add  or  delete 
a  component  stock  from  rither  Index,  the  Morgan 
Stanley  employee  or  emp  oyees  with  knowledge  of 
such  decision  will  be  prohibited  from  trading  in  the 
securities  of  that  com  pan-  from  the  time  the 
employee  or  employees  b-^an  contemplating  the 
adjustment  unt^  the  con  pooent  company  is 
removed  from  Morgan  Stiuiley's  Restricted  List  by 
the  Control  Group  (ordinariiy  this  is  two  business 
days  to  allow  for  dissami-Lauon  to  the  public). 

"  15  U.S.C  78f[b)(5)  (H82). 

t4  Pursuant  to  Section  f  Cb){5)  of  the  Act  the 
Commission  must  predic  te  approval  of  any  new 
option  or  warrant  prop>os'l  upon  a  finding  that  the 
introduction  of  such  new  derivative  instrument  is 
in  the  public  interest  Such  «  finding  would  be 
difficult  for  a  derivative  instrument  that  served  no 


The  trading  of  options  on  the  Cydical 
and  Consumer  Indexes  and  on  a 
reduced  value  of  such  Indexes, 
however,  raises  several  concerns, 
namely  issues  related  to  index  design, 
customer  protection,  surveillance,  and 
market  impact.  The  Commission 
believes,  for  the  reasons  discussed 
below,  that  the  Amex  adequately  has 
addressed  these  concerns. 

A.  Indexes  Design  and  Structure 

The  Commission  finds  that  it  is 
appropriate  and  consistent  with  the  Act 
to  classify  the  Cychcal  and  Consumer 
Indexes  as  broad  based,  and  thus  to 
permit  Exchange  rules  applicable  to  the 
trading  of  broad-based  index  options  to 
apply  to  the  index  options  on  the 
Cyclical  and  Consumer  Indexes. 
Specifically,  the  Commission  believes  it 
is  consistent  with  the  Act  to  designate 
the  Indexes  as  broad-based  because  the 
Indexes  reflect  a  substantial  segment  of 
the  U.S.  equity  market,  in  general,  and 
stocks  in  industries  that  are  highly 
sensitive  to  movements  in  the  economic 
business  cycle  (Cychcal  Index)  and  the 
performance  of  consumer-oriented 
industries  (Consumer  Index),  La 
particular. 

First,  the  stocks  comprising  each 
Index  are  actively-traded,  hi^ly- 
capitalized,  and  widely  distributed.  As 
of  June  4, 1993,  the  market 
capitalizations  of  the  individual  stocks 
in  the  Cychcal  Index  ranged  from  a  high 
of  $26,9  billion  to  a  low  of  $1,61  bilUon, 
vtrith  the  mean  and  median  being  $7.33 
bilUon  and  $5.68  bilUon,  respectively. 
Moreover,  as  of  Jxme  4, 1993,  the  market 
capitalizations  of  the  individual  stocks 
in  the  Consumer  Index  ranged  from  a 
high  of  $61.19  bilUon  to  a  low  of  $3.3 
billion,  with  the  mean  and  median 
being  $17  billion  and  $10.7  biUion, 
respectively.3»  Second,  although  the 
Cyclical  and  Consumer  Indexes  are 
designed  to  measure  particular 
economic  characteristics,  the  Indexes 
include  stocks  of  companies  from  a 
broad  range  of  industiy  groups.  For 
example,  the  Cychcal  Index  represents 


hedging  or  other  economic  function,  because  any 
benefits  that  might  be  derived  by  maricet 
participants  likely  would  be  outweighed  by  the 
potential  for  manipulation,  diminished  public 
confidence  in  the  integrity  of  the  markets,  and  other 
valid  regtilatory  concerns.  In  this  regard,  the  trading 
of  listed  options  on  the  Cyclical  and  Consumer 
Indexes  will  provide  investors  with  a  hedging 
vehicle  that  should  reflect  the  movement  in  the 
economic  business  cycle  and  stable,  consumer 
industries,  reapectively.  The  Commission  also 
believw  that  these  options  will  provide  investors 
with  a  means  by  which  to  make  investment 
dedsions  or  gain  exposure  regarding  the  economic 
business  cycle  and  consumer  industnes,  allowing 
them  to  establish  positions  in  a  cost  effective 
manner. 
"See  discussion  in  Sectioiu  113.  and  ILC,  supra. 
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25  difiiBrent  industries  ranging  from 
aerospace  to  trucking,  while  the 
Consumer  Index  represents  20  different 
industries  ranging  Dom  beverages  to 
electrical  equipment.^  Third,  as  of  J\me 
4, 1993,  no  one  stock  comprised  more 
than  4.89%  of  the  Cyclical  Index's  total 
value  and  the  percentage  weighting  of 
the  three  largest  issues  ifl  the  Cyclical 
Index  accounted  for  13.14%  of  its  value, 
while  in  the  case  of  the  Consumer 
Index,  as  of  Jime  4, 1993,  no  one  stock 
comprised  more  than  4.17%  of  the 
Index's  total  value  and  the  percentage 
weighting  of  the  three  largest  issues  in 
the  Index  accounted  for  12.04%  of  its 
value.  Foxirth.  the  Index  selection  and 
maintenance  criteria  will  serve  to 
ensure  that  the  Indexes  maintain  their 
broad  representative  sample  of  stocks  in 
their  respective  industries.  Accordingly, 
the  Commission  believes  it  is 
appropriate  to  classify  the  Cyclical  and 
Consumer  Indexes  as  broad  based. 

The  Commission  also  believes  that  the 
proposed  eligibiUty  standards  set  forth 
in  Section  II. E.  above  will  ensure  that 
stocks  with  low  capitalizations,  small 
public  float.3'  and  low  trading  volumes 
are  not  included  in  the  Indexes,  that  no 
individual  or  group  of  securities  will 
comprise  a  large  percentage  of  the 
Index's  weighting.^'  and  that  a  broad 
spectnmi  ofindustrial  sectors  will 
continue  to  be  represented  in  these 
Indexes. 

The  Commission  also  finds  that  the 
large  capitalizations,  liquid  markets, 
and  relative  weightings  of  the 
component  stocks  of  the  Indexes 
significantly  minimize  the  potential  for 
manipulation  of  either  Index  First,  the 
overwhelming  majority  of  the  stocks 
that  comprise  each  Index  are  actively 
traded.3B  Second,  the  market 
capitalizations  for  the  stocks  comprising 
each  Index  are  very  large  and  are 
considered  to  be  U.S.  "blue-chip" 


M  Se«  iupia  not*  2ft. 

>'  The  public  float  for  th«  stocki  comprising  the 
Cyclical  and  Consumer  Indaxe*  are  very  lat^e.  As 
of  ^lne  4, 1993,  the  public  float  in  the  case  of  the 
Cyclical  Index  ranges  from  a  low  of  41.2  million 
thai**  (Rohm  k  Haas)  to  a  high  of  490.2  million 
(Ford  Motor  Company),  while  the  Consumer  Index 
public  float  ranges  from  a  low  of  2S  million  share* 
CInt'l  Flavor*  *  Pragrancas}  to  a  high  of  1.39  billion 
shaia*  fWalMart). 

**No  dagU  security  or  group  of  sacuritla* 
dominate*  either  Index.  In  particular,  a*  ot  June  4. 
1993.  the  larg**t  w«igfat*d  stock  in  th*  Cyclical 
Index  comprlaa*  4.89%  of  tha  Indax  (wfalla  th*  top 
thre*  compania*  cooipriaa  13.14%),  and  tha  largect 
waighlad  stock  in  the  Conwinwr  Imkai  oomprisc* 
4.17%  (whila  the  top  thiw  oamprls*  12.04%).  See 
Sections  ILB.  aoad  ILC  supra. 

—Th*  mean  and  m**^—  avaiag*  trading  volume* 
for  th*  CycUcal  and  rni>«iiin«f  iadmm  owm  a  aix- 
month  pwlod  Pao*mb*r  1902— May  1993)  ai* 
491.000  and  349.000  share*,  and  S12.000  and 
915.000  ihaiaa.  laapactiTaly. 


companies.^  Third,  although  the 
Indexes  are  only  comprised  of  30  stocks, 
no  one  particular  stock  or  group  of 
stocks  dominates  the  Indexes. 

In  addition,  the  Commission  does  not 
believe  that  the  foct  that  the  Indexes  are 
equal  dollar  weighted  instead  of  market 
weighted  or  price  weighted  results  in 
the  Indexes  being  readily  susceptible  to 
manipulation.  Because  the  use  of  an 
equal  doUar-weighting  method  could 
give  securities  with  relatively  small 
floats  or  prices  a  greater  weight  in  the 
Indexes  than  if  the  Indexes  were 
capitalization-weighted  or  price- 
weighted,  the  Commission  nas  been 
concerned  that  this  calculation  method 
could  make  the  Indexes  more  readily 
susceptible  to  manipulation.  The  Amex, 
however,  has  developed  several 
composition  and  maintenance  criteria 
for  the  Indexes  that  the  Commission 
believes  will  minimize  the  possibility 
that  the  Indexes  could  be  manipulated 
through  trading  in  less  actively  traded 
securities  or  securities  with  smaller 
prices  or  floats. 

First,  the  Amex's  proposal  requires 
that  at  least  90%  of  the  component 
stocks  of  the  Indexes  must  be  eligible  for 
standardized  options  trading  pursuant 
to  Amex  Rule  915.  The  Commission 
believes  that  this  requirement  will 
ensure  that  the  Indexes  will  be  almost 
entirely  made  up  of  stocks  with  large 
public  floats  that  are  actively  traded, 
thus  reducing  the  likelihood  that  the 
Indexes  could  be  manipulated  by 
abusive  trading  in  smaller  stocks  in  the 
Indexes.41  Second,  the  proposal 
provides  that  only  stocks  with  an 
average  monthly  trading  volume  of  not 
less  than  500,000  shares  over  the 
previous  six  months  will  be  eligible  for 
inclusion  in  the  Indexes.  This  trading 
requirement  is  considerably  higher  than 
the  requirement  contained  in  the 
options  listing  standards  for  individual 
equity  options.  Third,  the  proposal  also 
requires  that  at  least  90%  of  the 
component  stocks  of  the  Indexes 
maintain  an  average  daily  trading 
volume  of  no  less  than  75.000  shares. 
The  Commission  believes  that  this 
requirement  will  further  ensure  that  the 
component  companies  are  actively- 
traded  and  liquid  securities.  Fourth,  the 
Commission  believes  that  the  annual 
rebalancing  of  the  Indexes  will  serve  to 
reduce  the  susceptibility  of  such 
Indexes  to  manipulation  by  bringing  the 
component  stocks  back  to  equal 
wei^ting.  while  retaining  the 


advantage  of  a  constant  dividend  yield 
for  ease  of  premium  calculation. 
Through  annual  rebalancing,  any 
"overweight"  stock  4a  will  he  brought 
back  into  line  with  the  other  stocks, 
thus  ensuring  that  less  capitalized 
stocks  do  not  become  excessively 
weighted.  In  addition,  the  Amex,  in 
conjimction  with  Morgan  Stanley,  has 
adopted  procedures  to  ensure  that,  if  at 
any  time  between  annual  rebalancings, 
the  top  five  stocks  in  either  Index 
represent  more  than  one-third  of  that 
Index's  value,  then  the  Index  will  be 
rebalanced  by  Morgan  Stanley  on  the 
expiration  Friday  in  the  nearest 
upcoming  month  on  the  March  cycle. 
Tne  Commission  believes  that  these 
procedures  wiU  help  to  prevent  any  one 
stock  or  group  of  stocks  from 
dominating  either  Index.  Lastly,  the 

E>roposal  requires  the  indexes  have  at 
east  25  component  stocks  and  that  20 
representative  industry  ^ups  comprise 
the  Indexes  consistent  with  applicable 
capitalization  and  liquidity 
requirements. 

The  Commission  notes  that  market 
integrity  and  customer  protection 
concerns  are  raised  when  a  broker- 
dealer,  such  as  Morgan  Stanley,  is 
involved  in  the  development  and 
maintenance  of  a  stock  index  that 
underlies  an  exchange-traded  derivative 
product.  Specifically,  the  Commission  is 
concerned  that  the  close  involvement  of 
a  broker-dealer  may  result  in  the  broker- 
dealer  possessing  significant 
informational  advantages  that  could 
potentially  be  misused.  For  several 
reasons,  however,  the  Commission 
believes  that  the  Amex  has  adequately 
addressed  this  concern  Math  respect  to 
options  on  the  Cyclical  and  Consumer 
Indexes. 

First,  as  noted  above,  the  Surveillance 
Agreement  provides  that  the  Amex  shall 
have  the  rigAt  to  review  trading  account 
information  in  the  possession  of  Morgan 
Stanley  regarding  Morgan  Stanley 
accoimts.  accounts  of  its  employees, 
affiliates  and  customers  pertaining  to 
the  stocks  involved  in  an  adjustment  to 
either  of  the  Indexes.  The  Commission 
believes  that  access  to  this  information 
is  necessary  for  the  Amex  to  adequately 
detect  and  deter  any  trading  abuses  that 
may  occur  due  to  Morgan  Stanley's 
close  involvement  with  the  Indexes. 
Second,  the  calculation  of  each  Index  is 
to  be  calculated  and  disseminated  by 
the  Amex  so  that  neither  Morgan 


'"Thamann  and  median  capitalizabon  for 
companiaa  comprising  tha  Cyclical  and  Cooaumer 
Indam*  an  t7.3  bUUon  and  SS.6  biUioa.  and  Sl7 
biUion  and  SIO.7  faiUiaa.  raapactivWy. 

«>  Sa*  tupia  not*  40. 


«a  A  stock  vrould  b*  "orerwaight"  if  its  weight  in 
either  Index  would  be  graatar  than  th*  average 
weight  of  all  of  th*  stodcs  in  the  Index.  This  would 
occur,  for  asiampl*,  if  tba  prio*  of  a  componant 
stock  si^iillcaatly  liii  i*a**i1  raiativ*  to  tha  other 
stocks  in  tha  Indax  during  a  partcularlinM  period 
prior  to  rataalandng. 
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Stanley  nor  any  other  party  will  be  in 
receipt  of  the  vahies  prior  to  the  public 
dissemination  value.  Third,  stock 
replacements  and  substitutions  and 
unusual  divisor  adjustments  caused  by 
the  occurrence  of  extraordinary  events 
such  as  dissolution,  merger,  bankruptcy, 
non-routine  spinofEs,  or  extraordinary 
dividends,  will  be  made  by  Exchange 
staff  in  consultation  with  Morgan 
Stanley.«3  All  stock  replacements  and 
substitutions  and  divisor  adjustments 
due  to  non-routine  corporate  actions 
will  be  announced  at  least  ten  business 
days  in  advance  of  the  effective  change 
by  the  Amex  through  the  dissemination 
of  an  information  circular.  The 
Gimmission  believes  that  these 
procedures  will  help  to  ensure  that 
Morgan  Stanley  does  not  have  any  time 
advantage  canceming  advance 
knowledge  of  any  modifications  to  the 
Indexes.  Finally,  the  Exchange's  existing 
surveillance  procedures  for  stock  index 
options  will  apply  to  the  options  on  the 
Indexes  and  should  provide  the  Amex 
with  adequate  information  to  detect  and 
deter  trading  abiises  that  may  occur. 
Accordingly,  the  Commission  believes 
the  procedures  developed  by  the  Amex 
will  serve  to  reduce  the  likelihood  that 
Morgan  Stanley,  its  affiliates,  employees 
and  customers,  could  take  advantage  of 
material  non-public  inforfnation 
concerning  the  Indexes  and  that,  if  such 
action  did  occur,  it  could  be  readily 
detected. 

B.  Customer  Protection 

The  Commission  believes  that  a 
regulatory  system  designed  to  protect 
pubhc  customers  must  be  in  place 
before  the  trading  of  sophisticated 
financial  instruments,  such  as  Cjrclical 
Index  and  Consumer  Index  options 
(including  full  value  and  reduced  value 
Cydical  and  Consimier  LEAPS),  can 
commence  on  a  national  securities 
exchange.  The  Commission  notes  that 
the  trading  of  standardized  exchange- 
traded  options  occurs  in  an 
environment  that  is  designed  to  ensure, 
among  other  things,  that:  (1)  The  special 
risks  of  options  are  disclosed  to  pubhc 
customers;  (2)  only  investors  capable  of 
evaluating  and  bearing  the  ri^  of 
options  trading  are  engaged  in  such 
trading;  and  (3)  special  compliance 
procedures  are  apphcabie  to  opticms 
accounts.  Accordingly,  because  optims 
on  the  Indexes  and  coneaxmding 
LEAPS  will  be  subject  to  me  same 
regulatory  regime  as  the  other 
standardized  options  currently  traded 


on  the  Amex,  the  Commission  beUeves 
that  adequate  safeguards  are  in  place  to 
ensure  the  protection  of  investors 
trading  these  produ::ts. 

Finally,  the  Amer  has  developed 
procedures  to  ensure  that  investors  are 
adequately  notified  of  any  changes  due 
to  the  annual  rebaleacing  of  the  Indexes. 
In  particular,  the  Amex  represents  that 
it  will  send  informational  circulars  to  its 
members  notifying  them  of  any  changes 
to  the  Indexes  as  a  result  of  the  annual 
rebalancing.**  In  addition,  the  Amex  has 
stated  that  it  will  include  a  description 
of  the  equal  dollar  weighting 
methodology  in  all  its  promoticxial  and 
marketing  materiah  for  the  Indexes.«s 
The  Commission  be  beves  these 
procedures  should  heip  to  avoid  any 
investor  confusion,  while  providing 
important  information  about  the  special 
characteristics  of  the  Indexes. 

C.  SoTveillance  \ 

The  Commission  beUeves  that  a 
siirveillance  sharing  agreement  between 
an  exchange  proposing  to  list  a  stock 
index  derivative  product  and  the 
exchange(s)  trading  the  stocks 
underlying  the  derivative  product  is  an 
important  measure  for  surveillance  of 
the  derivative  and  imderlying  securities 
markets.  Such  agreements  ensure  the 
availabiUty  of  information  necessary  to 
detect  and  deter  potential 
manipulations  and  other  trading  abuses, 
thereby  making  the  stock  index  product 
less  readily  susceptible  to  manipulation. 
In  this  regard,  the  Amex  and  the  NYSE 
and  NASD,  which  are  the  primary 
markets  for  all  of  the  Indexes' 
component  stocks,  are  members  of  the 
Intermarket  Surveillance  Group  ("ISG"). 
which  provides  for  the  exchange  of  all 
necessary  surveillance  information.^ 
Further,  as  noted  above,  the 
Surveillance  Agreement  between  the 
Amex  and  Morgan  Stanley  provides  that 
the  Amex  shall  have  the  right  to  review 
trading  account  information  pertaining 
to  the  stocks  involved  in  an  adjustment 
to  either  of  the  Indexes  in  the 
possession  of  Morgan  Stanley  regarding 
Mcffgan  Stanley,  its  employees, 
affiliates,  and  customers. 

D.  Market  Impact       J 

The  Commission  believes  that  the 
listing  and  trading  of  CycUcal  Index  and 
Consumer  Index  options,  including  full 
value  and  reduced  \'alue  Index  LEAFS 
on  the  Amex  will  not  adversely  impact 


43  Routine  corporate  artioni.  such  a*  stock  splits, 
which  require  straightftirMrard  indax  divisor 
adjustments  will  be  handled  by  ftm&K  staff  without 
consultation  with  Morgan  Stanley. 


•«  See  letter  from  C)air«  P.  McGrath.  Managing 
Director  and  Special  Coui-^sel.  DerivatiTe  Securities, 
Amex,  to  SharoB  Lawsoc.  Assistant  Direclar. 
Division  cf  Market  Regulation,  SEC  dated  August 
19. 1993. 

«»M. 

«•  See  supta  note  31. 


the  imdarlying  securities  markets.  First, 
as  described  umve,  due  to  the  "equal- 
dollar"  weighting  method,  no  one  stock 
or  group  of  stocks  dominates  the  Index 
Second,  because  90%  of  the  stocks 
comprising  the  Index  must  be  accounted 
for  by  stodks  that  meet  the  options 
listing  standards  in  addition  to  the  other 
heightened  quantitative  standards 
discussed  above,  the  component 
seciirities  generally  will  be  actively- 
traded,  highly  capitalized  stocks.  Third, 
the  25,000  contract  position  and 
exercise  limits  (with  no  more  than 
15,000  contracts  in  the  nearest  term 
series)  will  serve  to  minimize  potential 
manipulation  and  market  impact 
concerns.  Fourth,  the  risk  to  investors  of 
contra-party  non-performance  will  be 
minimized  because  options  on  the 
Indexes  and  their  corresponding  LEAPS 
will  be  issued  and  guaranteed  by  the 
Options  Clearing  Corporation  jiiist  like 
any  other  standardized  option  traded  in 
the  United  States.  Lastly,  the 
Commission  believes  that  settling 
expiring  Cyclical  Index  and  Consumer 
Index  options  (including  full  value  and 
reduced  value  Index  LEAPS)  based  on 
the  opening  prices  of  component 
securities  is  reasonable  and  consistent 
with  the  Act  because  it  may  contribute 
to  the  orderly  unwinding  of  Index 
option  positions  upon  expiration.*' 

The  Commission  finds  good  cause  for 
approving  Amendment  Nos.  1,  2,  3,  and 
4  to  the  proposed  rule  change  prior  to 
the  thirtieth  day  after  the  date  of 
publication  of  notice  of  filing  thereof  in 
the  Federal  Register  because  such 
amendments  are  designed  to  reduce  the 
likelihood  that  the  Indexes  could  be 
susceptible  to  manipulation  by 
strengthening  the  maintenance  criteria 
by  which  component  stocks  are 
included  in  the  Indexes.  Therefore,  the 
Commission  beheves  it  is  consistent 
with  section  6(b)(5)  of  the  Act  to 
approve  Amendment  Nos.  1,  2,  3.  and 
4  to  the  Amex  proposal  on  an 
accelerated  basis. 

IV.  Solicitation  of  Comments 

Interested  persons  are  invited  to 
submit  written  data,  views  and 
argimients  concerning  Amendment  Nos 
1,  2,  3,  and  4.  Persons  making  written 
submissions  should  file  six  copies 
thereof  writh  the  Secretary,  Securities 
and  Exchange  Commission,  450  Fifth 
Street  NW..  Washington,  DC  20549. 
Copies  of  the  submission,  all  subsequent 
amendments,  all  written  statements 
with  respect  to  the  proposed  rule 
change  that  are  filed  with  the 
Commission,  and  all  written 


«'  See  Securities  Exchange  Act  Release  No.  31330 
(October  16, 1992).  57  FR  4M0e. 
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communications  relating  to  the 
proposed  rule  change  between  the 
Commission  and  any  person,  other  than 
those  that  may  be  withheld  from  the 
public  in  accordance  with  the 
provisions  of  5  U.S.C.  552,  will  be 
available  for  inspection  and  copying  in 
the  Commission's  Public  Reference 
Section,  450  Fifth  Street.  NW., 
Washington.  DC  20549.  Copies  of  such 
filing  will  also  be  available  for 
inspection  and  copying  at  the  principal 
office  of  the  Amex.  All  submissions 
should  refer  to  File  No.  SR-Amex-93- 
08  and  should  be  submitted  by  October 
12, 1993. 

V.  Conclusion 

For  the  reasons  discussed  above,  the 
Commission  finds  that  the  proposal  is 
consistent  with  the  Act  and  section 
6(b)(5)  of  the  Act,  in  particular. 

It  is  therefore  ordered,  pursuant  to 
section  19(b)(2)  of  the  Act.««  that  the 
proposed  rule  change  (SR-Amex-93- 
08),  as  amended,  is  approved. 

For  the  Commission,  Dy  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority.*" 

Margaret  H.  McFarland. 
Depu  ty  Secretary. 

IFR  Doc.  93-22908  Filed  »-17-93;  8:45  am) 
BiUJNO  cooe  WIO-OI-M 

[ReiMM  No.  34-32887;  File  No.  SR-CBOE- 
93-28] 

Self-Regulatory  Organizations;  Filing 
of  Proposed  Rule  Change  by  the 
Chicago  Board  Options  Exchange,  Inc. 
Relating  to  Bids  and  Offers  for  Stocks, 
Warrants,  and  Other  Non-Option 
Securities,  and  Priority  and  Preference 
of  Such  Bids  and  Offers 

September  14. 1993. 

Pursuant  to  section  19(b)(1)  of  the 
Securities  Exchange  Act  of  1934 
("Act"),  15  U.S.C.  78s(b)(l),  notice  is 
hereby  given  that  on  June  22, 1993,  the 
Chicago  Board  Options  Exchange,  Inc. 
("CBOE"  or  "Exchange")  filed  with  the 
Securities  and  Exchange  Commission 
("Commission")  the  proposed  rule 
change  as  described  in  Items  I,  II,  and 
m  below,  which  Items  have  been 
prepared  by  the  Exchange.  The 
Commission  is  pubUshing  this  notice  to 
soUdt  comments  on  the  proposed  rule 
change  from  interested  persons. 

L  Self-Regulatory  Or^ganizatioii't 
Statement  of  the  Terms  of  Substance  of 
the  Proposed  Rule  Change 

The  CBOE  proposes  to  amend  Rule 
30.12,  which  defines  bids  and  offers  for 


stocks,  warrants,  and  other  non-option 
securities,  and  Rule  30.13,  which 
establishes  rules  of  priority  and 
precedence  for  such  bids  and  offers,  in 
order  to  make  these  rules  conform  more 
closely  to  the  comparable  rules  of 
certain  other  stock  exchanges.  The  text 
of  the  proposed  rule  change  is  available 
at  the  Office  of  the  Secretary.  CBOE,  and 
at  the  Commission. 

n.  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of.  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

In  its  filing  with  the  Commission,  the 
CBOE  included  statements  concerning 
the  purpose  of  and  basis  for  the 
proposed  rule  change.  The  text  of  these 
statements  may  be  examined  at  the 
places  specified  in  Item  IV  below.  The 
Exchange  has  prepared  summaries,  set 
forth  in  sections  (A),  (B).  and  (C)  below, 
of  the  most  significant  aspects  of  such 
statements. 

(A)  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

The  purpose  of  the  proposed  rule 
change  is  to  conform  CBOE's  rules 
pertaining  to  bids  and  offers  for  stocks, 
warrants,  and  other  non-option 
securities  more  closely  to  comparable 
rules  of  certain  other  stock  excnanges  by 
eliminating  from  CBOE's  stock  rules 
certain  provisions  that  trace  their 
origins  to  CBOE's  options  rules,  but, 
according  to  the  Exchange,  are  not 
reflected  in  the  stock  rules  of  other 
exchanges.  The  Exchange  claims  that 
this  will  permit  CBOE's  market  in  these 
securities  to  be  conducted  in  the  same 
manner  as  the  markets  of  other 
exchanges,  thereby  enhancing  CBOE's 
ability  to  compete  with  other  markets. 
Specifically,  it  is  proposed  to  amend 
Interpretation  and  Policy  .01  under  Rule 
30.12  to  provide  that  notwithstanding 
the  provision  of  Rule  7.4  that  prohibits 
orders  in  which  a  member,  non-member 
joint  venture  participant,  or  non- 
member  broker-dealer  has  an  interest 
from  being  accepted  in  the  limit  order 
book,  no  such  prohibition  shall  apply  to 
orders  for  stocks  warrants,  UTT  interests, 
and  other  non-option  securities.  The 
Exchange  believes  that  this  will  conform 
the  rules  of  CBOE  to  the  rules  of  other 
stock  exchanges,  which  do  not  prohibit 
orders  of  members  or  other  broker- 
dealers,  other  than  the  specialist 
himself,  from  being  held  in  the 
spedahst's  limit  order  book.i  Rule  7.4 


will  continue  to  prohibit  orders  for 
options  from  members  and  other  broker- 
dealers  fit>m  being  accepted  in  the 
options  limit  order  book. 

It  is  also  proposed  to  amend  Rule 
30.13  in  order  to  eliminate  the  provision 
of  subparagraph  (f)(1)  that  gives  bids 
and  offers  in  \he  limit  order  book 
priority  over  bids  and  offers  in  the 
trading  crowd  at  the  same  price.  Here, 
too,  the  Exchange  claims  that  Rule  30.13 
differs  from  the  rules  of  certain  other 
exchanges. 2  which  do  not  provide  for 
book  priority  except  to  the  extent  the 
limit  order  book  is  entitled  to 
participate  with  brokers  on  parity  in 
stated  percentages  of  unpaired  orders  at 
the  opening  3  and  except  that  a 
specialist  must  give  precedence  to 
orders  in  his  limit  order  book  before 
executing  at  the  same  price  orders  for  an 
account  in  which  he  has  an  interest.* 
The  Exchange  believes  that  CBOE  Rule 
30.14(d)  is  comparable  to  AMEX  Rule 
108(d)  and  will  not  be  affected  by  the 
proposed  amendment.  CBOE  Rule 
8.80(c)(7)  governing  Designated  Primary 
Market  Makers  (DPMs)  wrill  continue  to 
give  booked  orders  priority  over  the 
proprietary  orders  of  the  DPM  who 
represents  orders  in  the  book. 
Accordingly,  the  Exchange  beUeves  that 
the  effect  of  the  proposed  amendments, 
taken  together  with  other  CBOE  rules 
not  proposed  to  be  amended,  will  be  to 
provide  the  same  degree  of  priority  to 
orders  in  the  limit  order  book  as  is 
provided  by  the  rules  of  other 
exchanges.  As  with  the  proposal  to 
amend  Rule  30.12,  the  Exchange  states 
that  this  amendment  does  not  affect  the 
priority  given  to  options  orders  in  the 
limit  order  book  pursuant  to  Rule  6.45. 

The  Exchange  believes  that  the 
proposed  rule  change  is  consistent  with 
section  6(b)  of  the  Act,  in  general,  and 
furthers  the  obiectives  of  section  6(b)(5), 
in  particular,  in  that  it  is  designed  to 
promote  just  and  equitable  principles  of 
trade,  remove  impediments  to  and 
perfect  the  mechanism  of  a  free  and 
open  market. 

(B)  Self-Regulatory  Organization's 
Statement  on  Burden  on  Competition 

The  Exchange  does  not  believe  that 
the  proposed  rule  change  will  impose 
any  burden  on  competition. 


MIS  U.S.C  7S«(b)(2)  (1982). 
«*17  CFR  200.30-3(aMl2)  (1M3). 


>  Sm.  e.g..  New  York  Stock  Exchange.  Inc.  Rule 
104:  American  Stock  Exchange,  Inc.  ("AMEX") 
Rulaa  170  and  190.) 


>  See.  a.g..  AMEX  Rule  126. 
3  See.  e.g..  AMEX  Rule  108(d). 
«Seo.  e.g..  AMEX  Rule  1S5. 
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(C)  Self-Regulatory  (ionization's 
Statement  on  Comments  on  tl^ 
Proposed  Rule  Change  Received  From 

Members,  Participants  or  Others 

No  written  comments  were  sobdted 
or  received  with  respect  to  the  proposed 
nile  change. 

m.  Date  ofECfectiveness  of  the 
Proposed  Rule  Qumge  and  Timing  for 
Commission  Action 

Within  35  days  of  the  date  of 
publication  of  this  notice  in  the  Federal 
Register  or  within  such  longer  period  (i) 
as  the  Commission  may  designate  up  to 
90  days  of  such  date  if  it  finds  such 
longer  period  to  be  appropriate  and 
publishes  its  reasons  for  so  finding  or 
(ii)  as  to  the  self-regulatory  organization 
consents,  the  Commission  wilL 

(A)  By  order  approve  such  proposed 
rule  change,  or 

(B)  Institute  proceedings  to  determine 
whether  the  proposed  rule  change 
should  be  disapproved. 

rv.  Solicitation  of  Ccmmients 

Interested  persons  are  invited  to 
submit  written  data,  views  and 
arguments  concerning  the  for^oLog. 
Persons  making  written  submissions 
should  file  six  copies  thereof  with  the 
Secretary,  Securities  and  Exchange 
Commission,  450  Fifth  Street  NW., 
Washington,  DC  20549.  Copies  of  the 
submission,  all  subsequent 
amendments,  all  written  statements 
with  respect  to  the  proposed  rule 
change  that  are  filed  with  the 
Conmiission,  and  all  written 
communications  relating  to  the 
proposed  rule  change  between  the 
Commission  and  any  person,  other  th^n 
those  that  may  be  withheld  from  the 
public  in  accordance  with  the 
provisions  of  5  U  S.C.  552,  will  be 
available  for  inspection  and  copying  at 
the  Comnussion's  Public  Reference 
Section.  450  Fifth  Street  NW.. 
Washington,  DC  20549.  Copies  of  such 
fihng  will  also  be  available  for 
inspection  and  copying  at  the  principal 
office  of  the  CBOE.  All  submissions 
should  refer  to  File  No.  SR-CBOE-93- 
28  and  should  be  submitted  by  October 
12, 1993. 

For  tha  Commission,  by  the  Divisioo  of 
Market  ReguktioD,  pursuant  to  delegatwl 

autbority.* 

Mar^mt  Ii«  McFarlandf 

Deputy  Secietary. 

[FR  Doc.  93-22385  Filed  9-17-93;  8:45  am] 

BiUJNQ  COOe  MIO-OV-M 


[RetoM*  Na  34-32892;  File  No.  8R-CB0E- 
93-32]  I 

Self-Regulatory  Orgaiizatione;  RHng 
and  Immedlafe  EftoeUveness  of 
Propoaed  Rule  Change  by  the  Chicago 
Board  OpHone  Exchenge,  Inc.  Relating 
to  Position  Umtte  for  Broad-Baaed 
Index  Optlone 

September  14, 1993. 

Pursuant  to  section  19(b)(1)  of  the 
Securities  Exchange  /xt  of  1934 
("Act"),  15  U.S.C  78s(b)(l).  notice  is 
hereby  given  that  on  June  21, 1993,  the 
Chicago  Board  Options  Exchange.  Inc. 
("CBOE"  or  "Exchange")  filed  with  the 
Securities  and  Exchange  Commission 
("Commission")  the  proposed  rule 
change  as  described  in  Items  I,  0,  and 
in  below,  which  Items  have  been 
prepared  by  the  Exchenge.  The 
Commission  is  publisomg  this  notice  to 
sohdt  comments  on  the  proposed  rule 
change  from  interested  persons. 

I.  Self-Regulatorj  Organization's 
Statement  of  the  Terms  of  Substance  of 
the  Proposed  Rule  Ch^uige 

The  CBOE  is  clarifying  its  Rule  24.4 
relating  to  position  limits  for  tatied- 
based  index  options.  The  text  of  the 
proposed  rule  change  is  available  at  the 
Office  of  the  Secretary,  CBOE.  and  at  the 
Commission. 

n.  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for,  the  Propoaed  Rule 
Change 

In  its  filing  with  the  Commission,  the 
CBOE  included  statements  concerning 
the  ptirpose  of  and  basis  for  the 
proposed  rule  change.  The  text  of  these 
statements  may  be  examined  at  the 
places  specified  in  Item  TV  below.  The 
Exchange  has  prepared  summaries,  set 
forth  in  sections  (A),  (3).  and  (C)  below, 
of  the  most  significant  aspects  of  such 
statements. 

(A)  Self-Regulatory  Qfonization's 
Statement  of  the  Purpose  of.  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

The  purpose  of  this  rule  change  is  to 
clarify  CBOE  Rule  24  i,  which 
establishes  position  L  mits  for  broad- 
based  index  options.  Rule  24.4(a)(i) 
currently  describes  tl:.e  position  limits- 
only  for  certain  options  on  the  Standard 
and  Poor's  ("S&P")  100  and  S*P  500 
Indexes.  However,  ths  Exchange 
beUeves  that  Rule  24.4(a)(i)  is  intmded 
to  apply  to  all  broad-based  index 
options  traded  on  the  Exchange  except 
as  otherwise  provided  in  Rule  24.4.1 


Other  broad-based  index  options  that 
have  been  approved  for  trading  chi  the 
Exchange— specifically,  the  Financial 
Times-Stock  Exchange  ("FT-SE ')  100 
Index  and  the  FT-SE  200  Eurotrack 
Index— are  subject  to  the  same  position 
limits  as  those  in  Rule  24.4(a)(i]  (i.e., 
25,000  contracts  on  the  same  side  of  the 
market,  of  which  no  more  than  15,000 
contracts  can  be  in  option  series  with 
the  nearest  expiration  date). 2  CBOE 
therefore  proposes  to  delete  from  Rule 
24.4(a)(i)  the  limiting  reference  to  SAP 
100  and  S&P  500  index  options  to  make 
clear  that,  except  as  may  otherwise  be 
specified  in  Rule  24.4,  all  broad-based 
index  options  are  subject  to  the  position 
limits  described  above. 

The  Exchange  believes  that  the 
proposed  rule  change  is  consistent  with 
section  6(b)  of  the  act.  in  genial,  and 
furthers  the  objectives  of  section  6(b)(5), 
in  particular,  in  that  it  will  permit 
trading  in  index  options  to  take  place  on 
the  Exchange  pursuant  to  rules  designed 
to  prevent  fraudiilent  and  manipulative 
acts  and  practices  and  to  promote  just 
and  equitable  principles  of  trade. 

(B)  Self-Regulatory  Organization's 
Statement  on  Burden  on  Competition 

The  Exchange  does  not  believe  that 
the  proposed  rule  change  will  impose 
any  burden  on  competition. 

(C)  Self-Regulatory  Organization 's 
Statement  on  Comments  on  the 
Proposed  Rule  Change  Received  From 
Members.  Participants  or  Others 

No  written  comments  were  solicited 
or  received  with  respect  to  the  proposed 
rule  change. 

m.  Date  of  Efifcctiveness  of  the 
Proposed  Rule  Change  and  Timing  for 
Commission  Action 

Because  the  foregoing  rule  change 
constitutes  an  interpr^ation  with 
respect  to  the  meaning,  administration 
or  enforcement  of  an  existing  rule,  it  has 
become  effective  pursuant  to  section 
19(b)(3)(A)  of  the  Act  and  subparagraph 
(e)(1)  of  Rule  19b-4  thereimder.  At  any 
time  within  60  days  of  the  filing  of  the 
proposed  rule  change,  the  Commission 
may  summarily  abrogate  such  rule 


*  17  CFR  200.3O-3(a)(12)  C1M2). 


1  CBOE  Rule  24.4  Mpaataly  — t.M<«>«^  poaitiaD 
limiU  for  options  of  lb*  RttsaaU  2tX)0  Indax  mi 


certain  options  on  the  S&P  100  and  500  Indaxa*.  !■ 
particular,  options  on  the  Russell  2000  Indox  are 
subject  to  the  position  limits  specified  in  Role 
24.4(aHii).  ami  A.M.-iattlMl  Evropeaa-strle  options 
on  the  sap  500  and  quortarly  index  asqpiratioa 
("QDC")  optioBS  on  the  sap  100  and  SOO  lodexas 
are  subject  tc  the  provisions  of  Rule  24.4  (b)  and 
(c).  None  of  diese  provtsions  are  affected  by  this 
proposal. 

*  See  Sacuritias  ExdMOge  Act  ReleM*  Na  29722 
(Septenber  23. 1991)1  se  FK  4M07  (order  approving 
index  optiaas  bnad  da  tha PT-SE  lOO  IndeoO; 
Sacmitiaa  &BJMn^  Act  Rataaaa  No.  30462  (March 
11. 1902),  57  FB  9290  (ofder  appioring  indsi 
options  baaed  on  the  FT-SE  200  Eniotiack  faidai). 
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change  if  it  appears  to  the  Commission 
that  such  action  is  necessary  or 
appropriate  in  the  public  interest,  for 
the  protection  of  investors,  or  otherwise 
in  furtherance  of  the  purposes  of  the 
Act. 

IV.  Solicitation  of  Comments 

Interested  persons  are  invited  to 
submit  written  data,  views  and 
arguments  concerning  the  foregoing. 
Persons  making  written  submissions 
should  file  six  copies  thereof  with  the 
Secretary,  Securities  and  Exchange 
Commission,  450  Fifth  Street  NW.. 
Washington,  DC  20549.  Copies  of  the 
submission,  all  subsequent 
amendments,  all  written  statements 
with  respect  to  the  proposed  rule 
change  that  are  filed  with  the 
Commission,  and  all  written 
communications  relating  to  the 
proposed  rule  change  between  the 
Commission  and  any  person,  other  than 
those  that  may  be  withheld  from  the 
public  in  accordance  with  the 
provisions  of  5  U.S.C.  552,  will  be 
available  for  inspection  and  copying  at 
the  Commission's  Public  Reference 
Section,  450  Fifth  Street  N\V., 
Washington,  DC  20549.  Copies  of  such 
filing  will  also  be  available  for 
inspection  and  copying  at  the  principal 
office  of  the  CBOE.  All  submissions 
should  refer  to  File  No.  SR-CBOE-93- 
32  and  should  be  submitted  by  October 
12. 1993. 

For  the  Commission,  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority.  3 

Margarst  H.  McFarland, 
Deputy  Secretary. 

[FR  Doc  93-22886  Filed  9-17-93;  8:45  ami 
BILLMO  CODE  M10-01-M 


[ReiMM  No.  34-32897;  File  No.  SR-CHX- 
93-20] 

Self-Regulatory  Organizations;  Filing 
and  Immediate  Effectiveness  of 
Proposed  Rule  Change  by  the  Chicago 
Stock  Exchange,  Inc.,  Relating  to 
Amendments  to  Ita  Equity  Transaction 
Chargea 

September  14, 1993. 

Pursuant  to  section  19(b)(1)  of  the 
Seoirities  Exchange  Act  of  1934 
("Act").  15  U.S.C.  78s(b)(l).  notice  is 
hereby  given  that  on  August  31. 1993. 
as  subsequently  amended  on  September 
13, 1993,1  the  Chicago  Stock  Exchange, 


Inc.  ("CHX"  or  "Exchange")  filed  with 
the  Securities  and  Exchange 
Commission  ("Commission")  the 
proposed  rule  change  as  described  in 
Items  I,  n  and  III  below,  which  Items 
have  been  prepared  by  the  self- 
regulatory  organization.  The 
Commission  is  publishing  this  notice  to 
solicit  comments  on  the  proposed  rule 
change  from  interested  persons. 

I.  Self*Regulatory  Organizatioa's 
Statement  of  the  Terms  of  Substance  of 
the  Proposed  Rule  Change 

The  CHX  proposes  to  waive  Exchange 
transaction  fees  on  trades  done  with 
non-standard  settlements. »  The 
Exchange  proposes  the  following 
amendments  to  its  Transaction  Fee 
Schedule:  3 

Transaction  Fee  Schedule 

Round  Lots/Mixed  Lots:  45  cents  per 
100  shares;  $100.00  maximum  per  trade. 

Odd  Lots:  35  cents  per  trade;  $400.00 
maximum  monthly  fee. 

The  above  fees  include  all  applicable 
trade  recording  fees,  as  set  out  in  the 
Midwest  Clearing  Corporation  (MCC) 
"Services  and  Schedule  of  Charges" 
bulletin,  relating  to  floor  executed 
trades. 

The  above  fees  shall  not  apply  to 
transactions  in  Tape  B  eligible  issues  for 
firms  sending  orders  in  Tape  B  eligible 
issues  to  the  Exchange  Floor  through 
December  31, 1993. 

The  above  fee  for  Round  Lots/Mixed 
Lots  shall  not  apply  to  transactions  done 
with  non-standard  settlements. 

n.  Self-Regolatory  Organization's 
Statement  of  the  Purpose  of.  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

In  its  filing  with  the  Commission,  the 
self-regulatory  organization  included 
statements  concerning  the  purpose  of 
and  basis  for  the  proposed  rule  change 
and  discussed  any  comments  it  received 
on  the  proposed  rule  change.  The  text 
of  these  statements  may  be  examined  at 
the  places  specified  in  Item  IV  below. 
The  self-regulatory  organization  has 
prepared  summaries,  set  forth  in 
sections  A,  B,  and  C  below,  of  the  most 
significant  aspects  of  such  statements. 


>  17  CFR  200.3O-3(aHl2  (1M2). 

>  S«e  laMar  from  David  T.  Riiaoff,  Attorney,  Foley 
k  Lardner,  to  Diana  Luka-Hopson.  Branch  Chiet 
CommiMlon,  dated  September  8, 1993.  Amendment 
No.  1  clarified  the  tpedfic  addition*  and  deletiona 
to  the  proposed  rule  change. 


a  The  Exchange  (tated  that  a  "non-ttandard 
settlement"  trade  it  a  trade  that  does  not  settle 
regular  way,  a*  defined  in  CHX  Article  XX,  Rule 
9(b).  CHX  Article  XX,  Rule  9(b)  defines  a  regular 
way  trade  as  a  trade  with  delivery  on  the  fifth  full 
business  day  following  the  day  of  the  contract 

•  With  respect  to  the  following  schedule, 
italicizing  Indicates  new  material. 


A.  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of.  and 
Statutory  Basis  for.  the  Proposed  Rule 
Change 

1.  Purpose 

The  purpose  of  the  proposed  change 
is  to  waive  Exchange  transaction  fees  on 
trades  done  with  non-standard 
settlements  in  order  to  remain  price 
competitive  and  attract  block  trading. 

2.  Statutory  Basis 

The  proposed  rule  change  is 
consistent  with  section  6(b)(4)  of  the  Act 
in  that  it  provides  for  the  equitable 
allocation  of  reasonable  fees  and  other 
charges  among  members  using  its 
facilities, 

B.  Self-Regulatory  Organization's 
Statement  on  Burden  on  Competition 

The  Exchange  does  not  believe  that 
the  proposed  rule  change  will  impose 
any  burden  on  competition  that  is  not 
necessary  or  appropriate  in  furtherance 
of  the  purposes  of  the  Act, 

C.  Self-Regulatory  Organization's 
Statement  on  Comments  on  the 
Proposed  Rule  Change  Received  From 
Members.  Participants  or  Others 

Comments  were  neither  solicited  nor 
received. 

m.  Date  of  E£f(ectivenes8  of  the 
Proposed  Rule  Qiange  and  Timing  for 
Commission  Action 

The  foregoing  rule  change  establishes 
or  changes  a  due,  fee  or  other  charge 
imposed  by  the  Exchange  and  therefore 
has  become  effective  pursuant  to  section 
19(b)(3)(A)  of  the  Act  and  subparagraph 
(e)  of  Riile  19b-4  thereunder.  At  any 
time  within  60  days  of  the  filing  of  such 
proposed  rule  change,  the  Commission 
may  summarily  abrogate  such  rule 
change  if  it  appears  to  the  Commission 
that  such  action  is  necessary  or 
appropriate  in  the  public  interest,  for 
the  protection  of  investors,  or  otherwise 
in  furtherance  of  the  purposes  of  the 
Act. 

IV.  Solicitation  of  Comments 

Interested  persons  are  invited  to 
submit  written  data,  views  and 
arguments  concerning  the  foregoing. 
Persons  making  written  submissions 
should  file  six  copies  thereof  with  the 
Secretary,  Securities  and  Exchange 
Commission,  450  Fifth  Street,  NW., 
Washington,  DC  20549,  Copies  of  the 
submission,  all  subsequent 
amendments,  all  written  statements 
with  respect  to  the  proposed  rule 
change  that  are  filed  with  the 
Commission,  and  all  written 
communications  relating  to  the 


I 
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proposed  rule  change  between  the 
Ckimmission  and  any  person,  other  than 
those  that  may  be  withheld  from  the 
public  in  accordance  with  the 
provisions  of  5  U.S.C.  552,  will  be 
available  for  inspection  and  copying  at 
the  Commission's  PubUc  Reference 
Section,  450  Fifth  Street,  NW., 
Washington,  DC  20549.  Copies  of  such 
filing  will  also  be  available  for 
inspection  and  copying  at  the  principal 
office  of  the  CHX.  All  submissions 
should  refer  to  File  No.  SR-CHX-93-20 
and  should  be  siibmitted  by  October  12, 
1993. 

J'or  the  Conunission,  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority. 

Margaret  H.  McFarland, 
Depu  ty  Secretary. 

[FR  Doc  93-22881  Filed  &-17-93:  8:45  am] 
BILUNQ  CODE  MIO-OI-M 


[ReiMM  No.  34-^2859;  File  No.  SR-DTC- 
91-6] 

Self-Regulatory  Organizations;  The 
Depository  Trust  Co.;  Withdrawal  of  a 
Proposed  Rule  Change  Relating  to 
Expansion  of  DTC's  International 
Institutional  Delivery  System  to  Include 
Foreign  Exchange  Transactions 

September  10, 1993. 

On  October  10, 1991,  The  Depository 
Trust  Company  ("DTC")  filed  a 
proposed  rule  change  (File  No.  SR- 
DTC-91-6)  with  the  Securities  and 
Exchange  Commission  ("Commission") 
imder  Section  19(b)(1)  of  the  Securities 
Exchange  Act  of  1934  ("Act").*  Under 
the  proposal,  DTC  would  expand  its 
International  Institutional  Delivery 
("IID")  System  to  include  foreign 
exchange  transactions.  The  Commission 
published  notice  of  the  proposal  in  the 
Federal  Register  on  November  21, 
1991.«  On  September  7, 1993,  DTC 
withdrew  the  proposal.s 

For  the  Commission  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority.  * 
[FR  Doc  93-22876  Filed  9-17-93;  8:45  am) 

HLUNO  CODE  WIO-OI-M 


>  IS  U.S.C  7as(b)(l)  (1988). 

>  Securities  Exchange  Act  Release  No.  29944 
(November  14. 1991),  56  FR  58720. 

>  Letter  from  Karen  G.  Lind,  Associate  Counsel, 
DTC  to  Richard  C  Strasser,  Attorney,  Division  of 
Maricet  Regulation,  Commission,  dated  September 
7, 1993. 

4 17  CFR  200.3O-3(a)(12)  (1992). 


[Relesse  Na  34-32884;  HI*  No.  SR-MBS- 
93-06]  j 

Self-Regulatory  Organizations;  MBS 
Clearing  Corporation;  Rling  and 
immediate  Effectiveness  of  Proposed 
Rule  Change  Relating  to  a  Rebate  to 
Participants 

September  14, 1993. 

Pursuant  to  section  19(b)(1)  of  the 
Securities  Exchange  Act  of  1934 
("Act"),i  notice  is  hereby  given  that  on 
September  1, 1993  the  MBS  Clearing 
CorporaUon  ("MBS")  filed  with  the 
Securities  and  Exchange  Commission 
("Commission")  the  proposed  rule 
change  (File  No.  SR-MBS-93-06)  as 
described  in  Items  I,  II,  and  in  below, 
which  Items  have  been  prepared 
primarily  by  the  self-regulatory 
organization.  The  Commission  is 
publishing  this  notice  to  solicit 
comments  on  the  proposed  rule  change 
from  interested  pe"sons. 

I.  Self-Regulatory  Organization'! 
Statement  of  the  Tsrms  of  Subetance  of 
the  Proposed  Rule  Change 

The  proposed  rule  change  establishes 
a  rebate  of  $1  million  to  \fflS 
participants.  Each  participant  will 
receive  its  pro  rate  share  of  the  above 
amount  based  on  its  contribution  to 
volume-related  revenues  in  the  first  six 
months  of  1993.  i 

II.  Self-Regulatoiy  Organization's 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

In  its  filing  with  the  Commission,  the 
self-regulatory  organization  included 
statements  concerning  the  pxupose  of 
and  basis  for  the  proposed  rule  change 
and  discussed  any  comments  it  received 
on  the  proposed  rale  change.  The  text 
of  these  statements  may  be  examined  at 
the  places  specified  in  Item  IV  below. 
The  self-regulatory  organization  has 
prepared  summaries,  set  forth  in 
sections  (A),  (B),  and  (C)  below,  of  the 
most  significant  aspects  of  such 
statements. 

(A)  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of  and 
Statutory  Basis  for.  the  Proposed  Rule 
Change 

The  purpose  of  the  proposed  rule 
change  is  to  establish  a  rebate  of  $1 
million  to  MBS  participants.  Each 
participant  will  receive  its  pro  rata  share 
of  the  above  amoimt  based  on  its 
contribution  to  volume  related  revenues 
in  the  first  six  months  of  1993.  As  an 
alternative  to  reducing  fees,  MBS  has 
determined  that  an  interim  rebate  is 


more  appropriate  at  this  time.  MBS 
states  that  the  rebate  is  possible  because 
of  the  current  level  of  MBS's  fees  and 
the  heavy  trading  volume  over  the  past 
twoyears. 

MBS  beUeves  that  the  proposed  rule 
change  is  consistent  with  section 
17A(b)(3)P)  of  the  Act.J  and  the  rules 
and  regulations  thereunder,  in  that  it 
provides  for  the  equitable  allocation  of 
reasonable  dues,  fees,  and  other  charges 
among  its  participants. 

(B)  Self-Regulatory  Organization's 
Statement  on  Buixlen  on  Competition 

MBS  does  not  believe  that  the 
proposed  rule  change  will  impose  any 
burden  on  competition  not  necessary  or 
appropriate  in  furtherance  of  the 
purposes  of  the  Act. 

(C)  Self-Regulatory  Organization 's 
Statement  on  Comments  on  the 
Proposed  Rule  Change  Received  from 
Members,  Participants,  or  Others 

MBS  has  not  solicited  written 
comments  with  respect  to  the  proposed 
rule  change,  and  none  have  been 
received. 

m.  Date  of  Effectiveness  of  the 
Proposed  Rule  Change  and  Timing  for 
Commission  Action 

The  foregoing  rule  change  has  become 
effective  pursuant  to  section  19(b)(3)(A) 
of  the  Act  and  subparagraph  (e)  of  Rule 
l9b-4  thereunder,  because  the  proposed 
rule  change  establishes  a  due,  fee,  or 
other  charge  imposed  by  the  self- 
regulatory  organization.  At  any  time 
within  60  days  of  the  filing  of  such  rule 
change,  the  Commission  may  summarily 
abrogate  such  rule  change  if  it  appears 
to  the  Commission  that  such  action  is 
necessary  or  appropriate  in  the  public 
interest,  for  the  protection  of  investors, 
or  otherwise  in  furtherance  of  the 
purposes  of  the  Act. 

IV.  Solicitation  of  Comments 

Interested  persons  are  invited  to 
submit  written  data,  views,  and 
arguments  concerning  the  foregoing. 
Persons  making  written  submissions 
should  file  six  copies  thereof  with  the 
Secretary,  Securities  and  Exchange 
Commission,  450  Fifth  Street,  NW.. 
Washington,  DC  20549.  Copies  of  the 
submission,  all  subsequent 
amendments,  all  written  statements 
with  respect  to  the  proposed  rule 
change  that  are  filed  with  the 
Commission,  and  all  written 
communications  relating  to  the 
proposed  rule  change  between  the 
Commission  and  any  person,  other  than 
those  that  may  be  withheld  from  the 


<  IS  U.S.C  7as(bHl)  (1988), 


»15  U.S.C.  78q-l(bX3KD)  (1988). 
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public  in  accordance  with  the 
provisions  of  5  U.S.C  552.  will  be 
available  fnr  inspection  and  cop3ring  in 
the  ConuB.;>8ioD's  Public  Refereoce 
Section.  450  Fifth  Street,  hAV., 
Waahingtoa.  DC  2054a  Copies  of  such 
filing  will  also  be  available  for 
inspection  and  copying  at  the  prindpa) 
office  of  MBS.  All  submissions  should 
refer  to  File  No.  SR-MBS-93-06  and 
slu>uid  be  ti^unittad  by  October  12. 
1993. 

For  the  Conomlssion.  l>y  the  Diviiioa  of 
Markat  R«guUtion.  pursuant  to  delegated 
authority.* 

Mai^aret  R  McFariand, 
Deputy  Secretary. 

IFR  Doc  93-22882  Filed  &-17-93;  8  45  ami 
aaajNQcooe  aoie-oi-w 


[Ratoaae  No.  34-32890;  Flia  No.  SR-NYSE- 
93-19] 

Self-Regutatory  Organizations;  New 
York  Stock  Exchanga,  Inc^  Order 
Approving,  Proposad  Ruia  Changa  and 
Notice  of  FUktg  and  Order  Granttng 
Acceteratad  Approval  of  AmendRiant 
No.  1  to  Proposed  Rule  Changa 
Relating  to  Dfssemlnetlon  of  Enhanced 
Message  for  Certatn  Trading  Halts 

September  14, 1993. 
I.  Introdnctiaa 

On  March  25, 1993,  the  New  York 
Stock  Exchange,  bic.  ("NYSE"  or 
"Exchange")  submitted  to  the  Sectuities 
and  Exchange  Commission  ("SEC  or 
"Commission"),  pursuant  to  section 
19(b)(1)  of  the  Securities  Exchange  Act 
of  1934  ("Act")  1  and  Rule  19b-4 
thereimder,'  a  proposed  rule  change  to 
amend  the  message  disseminated  by  the 
NYSE  during  a  regulatory  halt  fw 
dissemination  of  news  due  to  related 
security.  On  August  3. 1993.  the  NYSE 
submitted  *n  the  Commission 
Amendme.:!  No.  1  to  the  ptroposed  rule 
change.3 

The  proposed  rule  change  was 
noticed  in  Securities  Exchange  Act 
Release  No.  32499  (June  23, 1993),  58 
FR  34838  (Jtine  29, 1993).  No  comments 
were  received  on  the  proposal  This 
order  approves  the  proposed  rule 
change,  including  Amendment  No.  1. 

n.  Description  of  the  Pnyoaal 

The  NYSE  proposes  to  amend  its 
policy  relating  to  the  message 


disseminated  dttring  a  regulatory 
trading  halt*  due  to  news  pending 
regardlag  conditions  in  a  related 
security. 9  The  current  message 
disseminated  during  a  regulatory  halt 
resulting  from  conditions  in  a  related 
security  is  "news  pending."  The  NYSE 
proposes  to  amend  this  message  to  add 
"related  security"  to  ths  nemrs  pending 
message.* 

The  dissemination  of  inloixBatian 
regarding  regulatory  trading  halts  is 
required  by  the  CTA  P!an,»  which 
provides  thst  whenever  the  primary 
market  for  any  eligible  security,  in  the 
exercise  of  its  regulatory  functions,  halts 
or  suspends  trading  in  such  seeority 
because  the  primary  market  has 
determined  that  there  are  matters 
relating  to  such  security  cr  the  issuer 
thereof  which  have  not  been  adequately 
disclosed  to  the  public,  or  that  there  are 
regulatory  problems  relating  to  such 
security  which  should  be  claiified 
before  trading  therein  is  permitted  to 
continue,  the  primary  market  shall 
promptly  notify  each  other  Participant 
in  the  Plan  which  conducts  trading  in 
such  security  and  the  Processor."  by 
wire  or  voice  communication,  of  such 
halt  or  suspension  and  the  reasons 
therefor.  Tne  resulting  halt  or 


» 17  CFR  200.36-3(«)n2)- 
>  15  U.S.C  78t<bKl)fl9Sa). 

« 17  CFR  34ai9b~t  (isn). 

•  Sm  iMtar  tram  BilM  M.  McNwMra.  I 
Diractoi.  MarkM  SurrallUMca.  NYSE,  to  Diana 
Luka-Hopson.  Branch  ChiaC  Commiadon.  dated 
July  29.  1993  Amandmant  No.  1  dariBarf  Ite  tmi 
of  the  propotad  i 


*  A  "Ragulatory  Hah.**  M  daflned  by  rite 

Consolidated  Tapa  Ajaociation  ("CTA")  Ploa 
occun: 

[wlhenavar  tba  ptlmary  maifcat  ior  any  Btgifala 
Security,  in  Iha  axaraaa  of  its  lefniatory  ftimrtiBni, 
baits  01  wapands  tzading  In  such  Sacurtty  bacausa 
such  primary  market  has  determined  [i|  that  there 
are  matters  relating  to  such  Security  or  the  Isaaer 
tharaof  which  bava  ao(  bean  adaipiataly  diacloaad 
to  the  public  or  (u)  that  tbore  are  ragnlatary 
problems  relating  to  such  Security  which  should  be 
dariSad  baCon  trading  thavain  ia  panniHad  to 
continita. 

S«e  Raatalement  at  Hoalatad  Plao  SvfaBultad  to 
Secuhtia*  and  Exchaoga  Commission  Putsuanl  to 
Rule  I7a-13  under  the  Securities  Exchange  Act  of 
1934,  March  1,  1960.  amended  March  1.  1993,  p. 
50. 

•  The  Exchange  Mated  thai  since  the  pn^poaal  ia 
not  creating  a  naw  halt  condition,  an  amanHmant 
to  the  CTA  Plan  is  not  required.  Talephone 
conversation  between  Beisy  Minkin.  Regulatory 
OevelopmenL  Protect  Maoagar.  NYSE,  and  Louia  A. 
Randauo,  Attorney.  Commission,  on  July  SS,  1993. 

*  The  Exchange  stated  that  the  ex^ct  message 
would  state  "raiaiad  security".  This  laaaaaga  would 
be  followed  by  the  curraot  "oaws  pandmg" 
message.  S««  Amendmeut  No.  1.  supra  note  3. 

'  The  CTA  Plan  is  a  joint  industry  plan  governing 
the  consolidated  transacbon  reporting  system.  The 
parties  to  tha  CTA  Plan  are  as  foUowi.  American 
Slock  Exchange,  Boston  Stock  Exchange.  Chicago 
Board  Options  Exchange,  Chicago  Stock  Exchange 
(formerly  Midwest  Slock  Exchange,  Onciiuiatl 
Stock  Exchange.  Naiiooal  Associatiaa  of  Sacuritiaa 
Dealers.  NYSE.  Pacific  Stock  Exchange  and 
Philadelphia  Stock  Exchange.  See  CTA  Plan,  supra 
note  4  at  3  and  4. 

•  Tha  Secwitiaa  hidaetry  Autoi— tk»  COrporatton 
("SIAC")  has  bean  angagod  to  skt«  as  tba  iniOal 
recipient  and  pcocaaaor  ("Procaasor")  al  last  saia 
prices  reported  to  it  for  inclusion  in  tha 
cooaolidatad  tape.  See  CTA  Plan,  supra  note  4  al 

a. 


suspension  is  refinred  to  as  a  regulatory 
hah.» 

The  NYSE  pnjposes  to  enhance  the 
message  disseminated  during  certain 
regulatory  halts  caused  by  cmditions  ia 
a  related  security.  The  Exchange  statsa 
that  when  a  call  is  made  for  redemption 
of  a  related  coavntible  prafaned  or  debt 
security,  it  may  resuh  in  forced 
conversions  into  the  cooumui  stock  that 
could  have  a  significant  dilutive  eSKt 
on  the  common  stock.  In  such 
situations,  the  message  currently 
disseminated  is  "news  peading." 
However,  the  Exchange  believes  that  the 
lack  of  specificity  of  such  a  message 
could  cause  investors  to  speculate  that 
the  news  may  be  broader  in  scope  and 
significance  and  could  cause  volatility 
in  industry-related  stocks.  Accordingly. 
the  NYSE  proposes  to  add  "related 
security"  to  the  news  pending  message. 
The  Exchange  believes  that  enhancing 
information  regarding  a  halt  should 
alleviate  the  imceriainty  in  the 
marketplace  caused  by  the  current 
message. 

The  NYSE  believes  that  the  proposal 
is  consistent  with  section  6(b)(5)  of  the 
Act,  which  requires  that  the  rules  of  the 
Exchange  be  designed  to  promote  just 
and  equitable  principles  of  trade,  to 
remove  impediments  to  and  perfect  the 
mechanism  of  a  free  and  open  market 
and,  in  general,  to  protect  investors  and 
the  public  interest.  The  NYSE  believes 
that  the  proposal  would  further  these 
ends  by  enhancing  the  informati<n 
available  to  investors  during  certain 
trading  halts. 

nL  Discussion 

The  Commission  finds  that  the 
proposed  rule  change  is  consistent  with 
the  requirements  of  the  Act  and  the 
rules  and  regulations  thereunder 
applicable  to  a  national  seairities 
exchange  and.  in  particular,  with  the 
requirements  of  sections  6(b)(5)  and 
llA{a)(l)(C)(iii)  of  the  Act.io  Section 
6(b)(5)  requires  that  the  rules  of  an 
exchange  be  designed  to  promote  just 
and  equitable  principles  of  trade,  to 
prevent  fraudulent  and  manipulative 
acts  and  practices,  to  remove 
impediments  to  and  perfect  the 
mechanism  of  a  free  and  open  market, 
and,  in  general,  to  protect  investors  and 
the  public  interest.  Section 
llA(a)(l)(C)(iii)  states  that  it  is  in  the 
public  interest  and  appropriate  for  the 
protection  of  investors  and  tha 
maintenance  of  £ur  and  orderly  markets 
to  assure  the  availability  to  brokers, 
dealers  and  investors  of  information 


•  See  CTA  Plan,  supra  note  4  at  50. 

1015  use  78f(b)(5)  and  7akr-l(aKl)(C)(iu) 

(leea). 
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with  respect  to  quotations  for  and 
transactions  in  securities.  For  the 
reasons  set  forth  below,  the  Commission 
beheves  that  the  NYSE's  proposal  to 
enhance  the  message  disseminated 
during  a  regulatory  trading  halt  due  to 
conditions  in  a  related  security  furthers 
the  objectives  of  sections  6(b)(5)  and 
llA(a)(l)(C)(iii). 

The  dissemination  of  material 
information  regarding  a  security  is 
crucial  to  the  ability  of  investors  to 
make  informed  investment  decisions. 
Recognizing  the  importance  of 
disseminating  information  vntii  respect 
to  trading  halts  in  certain  securities,  as 
stated  above,  the  CTA  Plan  imposes 
notification  obligations  upon  the 
primary  market  whenever  a  regulatory 
halt  occurs.  11 

The  Commission  believes  that  the 
NYSE  proposal  to  enhance  information 
disseminated  during  certain  regulatory 
trading  halts  is  a  reasonable  measure 
which  should  ensure  that  information 
ejecting  the  price  of  certain  securities  is 
accurate  and  is  available  to  brokers, 
deeJers  and  investors.  In  this  regard,  the 
proposed  message  is  consistent  with  the 
NYSE's  obligations  under  the  CTA  Plan, 
which  requires  the  Exchange  to 
disseminate  information  regarding  the 
reason  for  a  regulatory  halt.  The 
Commission  also  beUeves  that 
disseminating  a  message  clarifying  that 
a  regulatory  halt  in  a  seciuity  is  due  to 
conditions  in  a  related  security  should 
contribute  to  the  maintenance  of  an 
efficient  market  by  providing  investors 
with  an  opportimity  to  adequately 
evaluate  a  security  based  upon 
enhanced  information. 

The  Commission  agrees  vdth  the 
NYSE  that,  during  a  regulatory  halt  in 
a  security  resulting  from  conditions  in 
a  related  security,  the  NYSE's  proposed 
message  should  clarify  the  reason  for 
the  halt,  which  in  turn,  should  reduce 
investor  speculation  that  the  news 
pending  is  broader  in  scope  and  may 
effect  all  industry-related  securities. 
Thus,  an  enhanced  message  disclosing 
that  the  halt  is  due  to  activity  in  a 
related  security  may  help  to  decrease 
the  volatihty  in  industry-related 
securities  caused  by  lack  of  information 
as  to  the  reason  for  the  halt. 

The  Commission  finds  good  cause  for 
accelerated  approval  of  Amendment  No. 
1  to  the  proposed  rule  change  prior  to 
the  thirtieth  day  after  pubUcation  of 
notice  of  filing  thereof  The  NYSE's 
original  proposal  was  published  in  the 
Federal  Ref^er  for  the  full  statutory 
period  and  no  comments  were 


received.12  Amendment  No.  1  is  a  single 
modification  to  the  proposal  that  makes 
certain  clarifying  adjustments  but  leaves 
its  overall  structure  unchanged. 

Interested  persons  are  invited  to 
submit  written  data,  views  and 
arguments  concerning  Amendment  No. 
1.  Persons  making  written  submissions 
should  file  six  copies  thereof  with  the 
Secretary,  Secinities  and  Exchange 
Commission,  450  Fifth  Street,  NW., 
Washington,  DC  20549.  Copies  of  the 
submission,  all  subsequent 
amendments,  all  written  statements 
with  respect  to  the  proposed  rule 
change  Uiat  are  filed  with  the 
Commission,  and  all  written 
communications  relating  to  the 
proposed  rule  change  between  the 
Commission  and  any  person,  other  than 
those  that  may  be  withheld  from  the 
public  in  accordance  with  the 
provisions  of  5  U.S.C.  552,  will  be 
available  for  inspection  and  copying  at 
the  Commission's  PubUc  Reference 
Section,  450  Fifth  Street,  NW., 
Washington,  DC  20549.  Copies  of  such 
filing  will  also  be  available  for  ■ 
inspection  and  copying  at  the  principal 
office  of  the  NYSE.  All  submissions 
should  refer  to  file  No.  SR-NYSE-93-19 
and  should  be  submitted  by  October  12, 
1993. 

It  is  therefore  ordered,  pursuant  to 
section  19(b)(2)  of  the  Act,"  that  the 
proposed  rule  change,  including 
Amendment  No.  1  on  an  accelerated 
basis,  (SR-NYSE-93-19)  is  approved. 

For  the  Commission,  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority.  i«  ■ 

Margaret  H.  McFu-land,    ] 

Deputy  Secretary. 

[FR  Doc  93-22892  Filed  9-17-93;  8:45  am) 
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[ReiMM  No.  34-32871 ;  RIe  No.  SR-NYSE- 
93-15] 

Self-Regulatory  Organizations;  New 
York  Stock  Exchange,  Inc.;  Order 
Approving  a  PropoMd  Rule  Change  by 
the  New  York  Stock  Exchange,  inc.. 
Relating  to  the  Usting  of  Regular  and 
Long-Term  Options  on  the  NYSE  Utility 
Index 

September  13, 1993.  || 

I.  Iiitroductioii 

On  March  9, 1993,  the  New  York 
Stock  Exchange,  Inc.  ("NYSE"  or 
"Exchange")  submitted  to  the  Securities 
and  Exchange  Commission  ("SEC"  or 


"Commission"),  pxirsuant  to  Section 
19(b)(1)  of  the  Securities  Exchange  Act 
of  1934  ("Act")  1  and  Rule  19b-4 
thereimder,2  a  proposed  rule  change  to 
provide  for  the  hsting  and  trading  of 
index  options  on  the  NYSE  UtiUty  Index 
("UtiUty  Index"  or  "Index").  The 
proposed  rule  change  was  published  for 
comment  in  Securities  Exchange  Act 
Release  No.  32438  (June  9, 1993,  58  FR 
33290  Oune  16, 1993).  No  comment 
letters  were  received  on  the  proposed 
rule  change.  This  order  approves  the 
Exchange's  proposal. 

n.  Descriptioii  of  Proposal 

A.  General   B 

The  NYSE  proposes  to  trade  options 
on  the  UtiUty  Index,  a  stock  index 
developed  by  the  NYSE  and  comprised 
of  all  the  utilities  stocks  listed  on  the 
NYSE.  The  NYSE  also  proposes  to  hst 
long-term  options  on  the  Index.  Long- 
term  Index  options  will  trade 
independent  of  and  in  addition  to 
regular  Index  options  traded  on  the 
Exchange.  In  1982,  the  Exchange  sought 
and  obtained  Commission  approval  to 
list  and  trade  options  on  the  Index. »  The 
Exchange,  however,  never  commenced 
Usting  UtiUty  Index  options  for  trading 
on  the  Exchange. 

B.  Composition  of  the  Index 

The  Index  contains  all  the  NYSE- 
Usted  companies  (presently  totaUng  187 
companies)  falling  within  the  five 
industries  (electric  services,  gas 
services,  telecommimications,  water 
supply  companies,  and  multi-service 
companies*)  that  the  NYSE  categories 
as  the  utiUties  sector  of  the  stock 
market.8  The  Exchange  wiU  use  a 
capitaUzation-weighted  method  to 
calculate  the  Index.*  As  of  May  28, 
1993,  the  Index  was  at  223.43. 

As  of  May  28, 1993,  the  market 
capitaUzations  of  the  individual  stocks 
in  the  Index  ranged  from  a  high  of 
$33.33  bilUon  to  a  low  of  $10.46 


"  See  CTA  Plan,  supra,  note  4  at  SO. 


"See  Securities  Exchange  Act  Release  No.  32499 
Oune  23. 1993).  56  FR  3463S  Qune  29. 1993). 

"IS  U.S.C  7ss(b)(2)  (ises) 

>«17  CFR  200.30-3(a)(12)  (1991). 


>  15  U.S.C  r8$(b)(l)  (1988). 
» 17  CFR  240. 19b^  (1993). 

>  See  Secuiities  Exchange  Act  Release  No.  19264 
(November  22. 1982).  47  FR  53981  (•'1982  Approval 
Order"). 

«The  NYSE,  lor  purposes  relating  to  the  Index, 
defines  a  multi-s«vice  company  as  a  company  that 
provides  more  than  one  type  of  utility  service  (i.e., 
gas  and  electric)  or  provides  a  type  of  service  that 
is  unique  to  the  utilities  industry,  although  the 
company  is  not  a  direct  provider  of  utility  services 
(i.e.,  steam  boiler  inspection  company),  falephone 
conversation  between  Michael  A.  Walinskas,  SEC, 
Staff  Attorney  and  Gary  Katz.  NYSE,  Director, 
Option  ProducU,  July  30, 1993. 

•Ten  of  the  187  com()anies,  comprising  3.78%  of 
the  weight  of  the  Index,  are  foreign  companies 
listed  for  trading  in  the  form  of  American 
Depositary  Receipu  ("ADRs"). 

•  See  infra  Section  D  entitled  "Calculation  of  the 
Index"  for  a  description  of  this  calculation  method. 
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millkD.  with  the  omui  and  median 
bfluig  S2.700  bilhcm  tnd  fl.lOO  billiao. 
respectiv*^.  TkM  maikat  capita  frwttioo 
of  all  the  itocki  in  tfia  Indax  wras 
$504.86  billi<ai.  The  total  number  of 
sbarea  outatanding  for  the  stocks  in  the 
Index  ranged  firam  a  high  of  M5.40 
million  aharea  to  a  knv  of  3.58  million 
shares.  The  average  price  par  share  of 
the  stocks  in  the  faidiex,  far  a  six-month 
period  between  December  and  May 
1993,  ranged  from  a  high  of  $85.26  to  a 
low  of  $.22.'  hi  addition,  the  average 
daily  trading  volimie  (tf  the  stocks  in  the 
Index,  for  the  same  six-month  period, 
ranged  from  a  high  of  2.53  miluon 
shares  per  day  to  a  low  of  2,872  shares 
per  day,  with  the  mean  and  median 
being  149,497  and  &6.953  shares, 
respectively.  Lastly,  no  one  stock 
comprised  more  than  5.98%  of  the 
Index's  total  value  and  the  percentage 
weighting  of  the  five  kige&t  issues  in 
the  Index  accounted  for  22.79%  of  the 
Index's  value.  The  percentage  weighting 
of  the  lowest  weighted  stock  was 
.0018%  of  the  Index  and  the  percentage 
weighting  of  the  five  smallest  issues  in 
the  Index  accounted  isa  .06%  of  the 
Index's  value. 

C.  Maintenance 

The  Index  will  be  maintained  by  the 
NYSE.  The  NYSE  will  change  Ae 
compoaition  of  the  Index  when 
necessary  to  ensure  that  the  Index 
represents  all  of  the  utilities  sector 
stocks  listed  on  the  NYSE,  The 
Exchange  will  adjust  the  Index  as 
utilities  sector  stocks  become  listed  on. 
or  delisted  from,  the  Exchange,  as  well 
as  for  stock  splits  or  reverse  splits,  stock 
dividends,  reorganitationa, 
recapitalizations,  and  similar  events, 
upon  their  occurrence. 

D.  Calculation  of  the  Index 

The  Index  will  be  calculated  using  a 
capitahzation-weighting  methodology. 
The  market  value  of  each  stock  is 
obtained  by  multipljing  its  current 
price  by  the  number  of  shares  listed. 
The  aggregate  market  value,  the  sum  of 
the  individiial  market  values,  is  then 
expressed  in  relation  to  the  base  period 
market  value,  which  has  been  adjusted 
for  capitalization  changes  over  time. 
The  base  value  was  set  at  100  on 
December  21, 1965.  The  index  is 
calculated  and  disseminated  every 
fifteen  seconds  to  market  information 
vendctfs. 


Ilie  Index  vahie,  fof  purposes  of 
settling  outstanding  Index  options 
contracts  npaa  expiratian,  will  be 
calculated  baaed  upon  the  regular  way 
opening  sale  prices  for  each  of  the 
Index's  compcment  stocks  on  the  last 
trading  day  prior  to  expiration.*  Once 
all  of  the  component  stodo  have 
opmed,  the  value  of  the  Index  will  be 
determined  and  that  value  will  be  used 
as  the  final  settlement  value  for  expiring 
Index  optiona  contracts.  If  any  of  the 
component  stocks  do  not  open  for 
tradhig  on  the  last  trading  day  before 
expiratim,  then  the  prior  trading  day's 
(i.e.,  Thursday's)  last  sale  price  will  be 
used  in  the  Index  calculation.  In  this 
regard,  before  deciding  to  use 
Thursday's  closing  value  of  a 
component  stock  for  purposes  of 
determining  the  settlement  vahie  of  the 
Index,  the  NYSE  will  wait  until  the  end 
of  the  trading  day  on  expiration  FViday.* 

E.  Contract  Specifications 

The  proposed  options  on  the  Index 
will  be  cash-settled.  Europeen-style 
options.  10  Standard  options  trading 
hours  (9:30  a.m.  to  4:15  p.m.  New  York 
time)  will  apply  to  the  contracts.  The 
Exchange  intends  to  list  up  to  three 
near-term  calendar  months  and  two 
additional  calendar  months  in  three 
month  intervals  in  the  March  cycle. ^i 
The  Exchange  also  intends  to  list  long- 
term  options  series,  having  up  to  thirty- 
six  monliis  to  expiration,  on  the  Utility 
Index.  Strike  price  interval,  bid^'ask 
differential,  and  price  continuity  rules 
will  not  apply  to  the  trading  of  long- 
term  Index  options  until  their  time  to 
expiration  is  less  than  twelve  months." 

The  options  on  the  Index  will  expire 
on  the  Sa^JIday  following  the  third 
Friday  of  the  expiration  month 
("Expiration  Friday").  Since  options  on 
the  Index  will  settle  based  upon  the 
opening  prices  of  the  component  stocks 
on  the  last  trading  day  before  expiration 
(normally  a  Friday),  the  last  trading  day 
for  an  expiring  Index  cpUon  series  will 
normally  be  the  second  to  the  last 


^  Had«on  Co.  ^.oratioa  to  tif  oiiapuwut  eoapaBy 
th4i  ha*  the  lotMM  (S.22  par  itei^  pric*, 
compriilag  .001%  a<  th«  htdn  w  of  M^f  2S.  IMS. 
The  componMt  cofMy  Wvteg  tha  Mart  IvwMt 
price  U  Tucson  Electric  Pow«r  Camfaaj.  tt  93.01 
per  iliare.  tad  canpitoiDg  .10%  o(  t£t  laikK  M  a< 
May  za.  1993. 


•  Sea  Exchan^  Act  lUeaM  No.  25S04  Quo*  IS. 
1938).  53  FR  23474.  See  also  note  13.  nptaand 
•ccanpaiiyiag  text  Because  the  index  option* 
•xpira  on  s  Saturday  and  the  settlement  value  will 
normally  be  based  on  Friday  opening  prices,  the 
last  trading  date  of  a  particular  UtiUty  ladax  option 
will  be  two  btuiness  days  prior  to  the  Satuiday 
expiration  date. 

*  For  purpoaes  of  th»  daly  diss«'  liiu'icn  of  tha 
Index  value,  if  •  stock  iadudad  in  th«i  Index  lias 
not  opened  for  trading,  the  VY5E  will  use  the 
cloaing  value  of  that  stock  on  the  prior  trading  day 
when  calcuJatiDg  tha  vahia  of  Iha  Indag^  ontU  the 
stock  opens  for  trading. 

>a  A  Europaan-styka  option  can  be  exarcisad  only 
during  a  spaciflad  penod  before  the  option  expirea. 

11  See  NYSE  Rule  703. 

"Sea  NYSE  Rule  703,  Sopplamentary  Material 
■20(a)(U). 


business  day  before  expiration 
(normally  a  Thursday).^' 

Porition  limits  for  the  Index  option 
and  knig-term  Index  options  will  be  set 
at  no  more  than  45,000  contracts  on  the 
same  side  of  the  market,  provided  that 
no  more  than  25,000  (tf  such  contracts 
are  in  series  in  the  nearest  expiration 
month,  14  Exercise  limits  will  be  set  at 
25,000  contracts.i> 

Exchange  rules  applicable  to  the 
Utility  Index  opticms  will  be  identical  to 
the  rules  applicable  to  othw  broad- 
based  index  options  for  purposes  of 
trading  rotations,  halts,  and 
suspensions, IS  exercise  cut-off  timea.^' 
delivery  and  payment  obligations,!*  and 
margin  treatment.  ^^  Strike  price 
intervals  for  Utility  Index  options  will 
be  $5.00.20 

F.  SuTveJllance 

the  Exciiange  will  use  the  same 
surveillance  prt)cedure8  currently 
utilized  for  each  of  the  Exchange's  other 
index  options  to  monitor  trading  in 
Utibty  hidex  options  and  long-term 
Index  options.  These  procedures 
include  complete  acce<is  to  trading 
activity  in  the  imderlying  sectirities. 

m.  Conunisaion  Findings  and 
Conclusiona 

The  Commission  has  reviewed  the 
proposal  to  Ust  and  trade  Utility  Index 
options.  As  discussed  below,  the 
Commission  believes  that  the  proposed 
rule  change  is  consistent  with  the 
requirements  of  the  Act  and  the  rules 
and  regulations  thereunder  applicdileto 
a  national  securities  exchange,  hi 
particular,  the  Index  is  brcmd-based.  the 
proposed  options  are  designed  to  reduce 
the  potential  for  manipulation,  and  the 
proposal  to  list  and  trade  Utihty  Index 
options  is  consistent  with  the  NYSE's 
obligation  to  promote  investor 
protection. 21  The  Commission  finds  that 


i>  See  Exchange  Act  Release  No  25804.  supia 
note  8. 

>«  Sea  NY^  Rule  7tM. 

>*  Sea  N'YSE  Rule  70S. 

>sS«a  NYSE  Bula  717. 

t^See  NYSE  Rule  TSa 

>*Sea  NYSE  Rule  783. 

••See  NYSE  Rula  431. 

10  See  NYSE  Rule  703.  Supplemaotaty  Malmal 
30. 

"  The  NYSE  is  a  member  of  Ae  Intermarkat 
Surveillance  Group  ("ISG"),  wrhich  was  iormad  an 
July  14, 19&3  to,  among  other  things,  coordinala 
more  effectively  stirveillance  and  ^vestigative 
information  sharing  arrangements  in  tha  stock  and 
options  markets.  S«a  btaraarkat  Snrreillanca 
Group  Agraesienl  hily  14, 1983.  Tha  most  rac«it 
amendasant  to  tba  ISO  Agraament,  which 
incorporates  the  oiigiiud  apeemant  and  all 
amendments  made  thaieaftar,  was  signad  by  BC 
members  on  lamiary  29,  ISea  Saa  Saoeod 
Amendment  to  the  Intermarket  Surveillance  Group 
Agreement,  January  29, 1990.  The  Cnmmisainn 
understands  that  the  BG  Agreement,  as  amended. 
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the  trading  of  options  on  the  Index  will 
permit  investors  to  participate  in  the 
price  movements  of  the  187  securities 
on  which  the  Index  is  based.  Further, 
trading  of  options  on  the  Index  will 
allow  investors  holding  positions  in 
some  or  all  of  the  securities  underlying 
the  Index  to  hedge  the  risks  associated 
with  their  portfoHos.  Accordingly,  the 
Commission,  beUeves  the  Utihty  Index 
options  will  provide  investors  with  an 
important  trading  and  hedging 
mechanism  that  should  reflect 
accurately  the  overall  movement  of 
stocks  in  the  utilities  segment  of  U.S. 
equity  securities.  By  broadening  the 
hedging  and  investment  opportunities 
of  inv^estors,  the  Commission  beUeves 
that  the  trading  of  UtiUty  Index  options 
will  serve  to  protect  investors,  promote 
the  public  interest,  and  contribute  to  the 
maintenance  of  fair  and  orderly 
markets.22 

The  trading  of  options  on  the  UtiUty 
Index,  however,  raises  several  concerns, 
namely  issues  related  to  index  design, 
customer  protection,  surveillance,  and 
market  impact.  The  Commission 
believes,  for  the  reasons  discussed 
below,  that  the  NYSE  has  addressed 
these  concerns  adequately. 

A.  Index  Design  and  Structure 

The  Commission  finds  that  the  Utility 
Index  is  a  broad-based  index,  and  thus 
it  is  appropriate  to  permit  Exchange 
rules  appUcable  to  the  trading  of  broad- 
based  index  options  to  apply  to  the 
Index  options.  Specifically,  the 
Commission  beUeves  the  Index  is  broad- 
based  because  it  reflects  a  substantial 
segment  of  the  U.S.  equities  market,  in 
general,  and  utilities  sector  securities,  in 
particular.  First,  the  Index  consists  of 
187  relatively  actively  traded  domestic 
and  foreign  utihties  securities.^a 


covers  investigations  and  inquiha*  regarding 
trading  activity  in  Utility  Indax  options  and 
component  securities. 

"  Pursuant  to  section  6(bK5)  of  the  .\ct  the 
Commission  must  predicate  approval  of  any  new 
option  or  warrant  proposal  upon  a  fiiuiing  that  the 
introduction  of  such  new  derivative  initnimant  is 
in  the  public  interest  Such  a  finding  would  be 
difficult  for  a  derivative  instrument  that  served  no 
hedging  or  other  •conomic  function,  because  any 
twnefits  that  might  be  derived  by  market 
participants  likely  would  be  outweighed  by  the 
potential  for  manipulation,  diminished  public 
confidence  in  the  integrity  of  the  markets,  and  other 
valid  regulatory  concerns.  In  this  regard,  the  trading 
of  listed  options  on  &e  Utility  Index  will  provide 
investors  with  a  hedging  vehicle  that  should  reflect 
the  overall  movement  of  utilities  stocks.  The 
Commission  also  believes  thai  these  options  will 
provide  investors  with  a  means  by  which  to  make 
investment  decisions  in  the  utihties  ecjuity  market 
allowing  tham  to  Mtablish  fnsitioBS  or  increase 
existing  positions  in  utilit^  stocks  in  a  cost 
effective  manner. 

.  ^  See  geaerally,  Securities  Exchange  Act  Release 
No.  29994  (NovoBber  28. 1991),  56  FR  63S3fi  (order 


Second,  no  one  particular  stock  or  group 
of  stocks  dominates  the  Index. 
Specifically,  no  one  stock  comprises 
more  than  5.98%  of  the  Index's  total 
value  and  the  percentage  weighting  of 
the  five  largest  issues  in  the  Index 
accoimts  for  22.79%  of  the  Index's 
value.  Third,  the  overwhelming  majority 
of  the  stocks  that  comprise  the  Index  are 
actively  traded,  with  a  mean  and 
median  average  daily  trading  volume  of 
149,497  and  86,953  shares, 
respectively.**  Fourth,  the  market 
capitalizations  of  the  stocks  in  the  Index 
are  very  large,  ranging  from  a  high  of 
$33.33  bilUon  to  a  low  of  S10.46  miUion 
as  of  May  28, 1993,  with  the  mean  and 
median  being  $2,700  biUion  and  $1,100 
bilUon,  respectively.  Fifth,  the  Index  is 
comprised  of  stocks  representing  a 
diverse  industry  group  of  securities, 
including  a  rather  balanced  grouping  of 
companies  separately  engaged  in  the 
provision  of  (or  support  in  provision  of) 
one  or  more  of  the  following  services: 
Electric;  natural  gas; 
telecommunications;  and  water 
supply.Js  Sixth.  168  out  of  187  of  the 
component  stocks  in  the  Index, 
comprising  99.15%  of  the  weighting  of 
the  Index,  ciurently  are  eUgible  for 
options  trading.**  Finally,  the 
CommissicMi  believes  that,  as  discussed 
below,  existing  mechanisms  to  monitor 
trading  activity  in  those  securities  will 
help  deter  as  weU  as  detect  illegal 
trading  activity  involving  the  index 
option.       *  I 


designating  the  PSE  Technology  Indax  as  broad- 
based  index  rather  than  a  narrow-based  index). 

24  In  addition,  for  the  six-month  period  between 
February  and  July  /  992.  all  of  the  companies  within 
the  Indax  had  an  average  daily  trading  volume 
greater  than  147,SG0  shares  per  day. 

»  As  of  May  2d.  1993,  the  allocation  of  industries 
by  number  of  companies  and  weighting  in  the  Index 
was  as  follows:  Qectric  Companies,  70  Companies, 
comprising  35.71%  of  the  Index  weight  Natural 
Gas  Companies,  X  companies  comprising  9.64%  of 
the  Index  weight  Tulecommunicatioos  Companies, 
25  companies  comprising  42.90%  of  the  Index 
weight;  Water  Supply  Companies,  5  companies 
comprising  .30%  oiihe  Index  weight  Multi-Service 
Companies,  31  companies  comprising  11.45%  of 
the  Index  weight  The  Commission  notes,  in 
addition  to  containing  a  large  number  of  component 
securities,  that  if  the  Index  did  not  represent  a 
diverse  group  of  utilities  industries  it  may  have 
decided  diSerently  the  issue  of  whether  the  Index 
is  broad-based. 

xThe  NYSE's  options  listing  standards,  which 
are  uniform  among  the  options  exchanges,  provide 
that  a  security  underlying  an  option  must  among 
other  things,  meet  the  following  requireaiantr  (1) 
The  public  float  must  be  ai  least  7,OO0.CK>0;  (2)  there 
must  be  a  minimum  of  2,000  stockholders;  (3) 
trading  volume  must  have  been  at  least  2.4  million 
over  the  preceding  twelve  months;  and  (4)  the 
market  price  must  aave  bean  at  least  S7.S0  for  a 
majority  of  the  business  days  during  the  preceding 
three  calendar  months.  See  NYSE  Rtile  715, 
Supplementary  Material  .10. 


B.  Customer  Protection 

The  Commission  believes  that  a 
regulatory  system  designed  to  protect 
public  ciistomers  must  be  in  place 
before  the  trading  of  sophisticated 
financial  instruments,  such  as  UtiUty 
Index  options  (including  long-term 
Index  options],  can  commence  on  a 
national  securities  exchange.  The 
Commission  notes  that  the  trading  of 
standardized  exchange-traded  options 
occurs  in  an  environment  that  is 
designed  to  ensure,  among  other  things, 
that:  (1)  The  special  risks  of  options  are 
disclosed  to  public  customers;  (2)  only 
investors  capable  of  evaluating  and 
bearing  the  risks  of  options  trading  are 
engaged  in  such  trading;  and  (3)  special 
compUance  procedures  are  appUcable  to 
options  accoimts.  Accordingly,  because 
the  Index  options  will  be  subject  to  the 
same  regulatory  regime  as  the  other 
standardized  options  currently  traded 
on  the  NYSE,  the  Commission  beUeves 
that  adequate  safeguards  are  in  place  to 
ensure  the  protection  of  investors  in 
UtiUty  Index  options. 

C.  Surveillance 

The  Commission  generally  beUeves 
that  a  surveillance  sharing  agreement 
between  an  exchange  proposing  to  list  a 
stock  index  derivative  product  and  the 
exchange(s]  trading  the  stocks 
underlying  the  derivative  product  is  an 
important  measure  for  surveillance  of 
the  derivative  and  imderlying  securities 
markets.  Such  agreements  ensure  the 
availability  of  information  necessary  to 
detect  and  deter  potential 
manipulations  and  other  trading  abuses, 
thereby  making  the  stock  index  product 
less  readily  susceptible  to 
manipulation.*'  in  this  regard,  the 
NYSE,  which  currently  is  the  primary 
market  for  all  of  the  Index's  component 
securities,  is  a  member  of  the 
Intermarket  Surveillance  Group  ("ISG"). 
which  provides  for  the  exchange  of  all 
necessary  surveillance  information.** 

D.  Market  Impact 

The  Commission  believes  that  the 
Usting  and  trading  of  UtiUty  Index 
options,  including  long-term  Index 
options  on  the  NYSE,  will  not  adversely 
impact  the  underlying  seciuities 
markets.  First,  as  described  above,  the 


"  See  Securities  Exchange  Act  Release  No.  31243 
(September  28,  1992),  57  FR  45849 

>*S«e  supta  note  21.  If  the  NYSE  were  to  change 
the  composition  of  the  Index  so  that  greater  than 
20%  of  the  value  of  the  Index  was  represented  by 
ADRs  whose  underlying  securities  were  not  subject 
to  an  effective  surveillance  shanng  arrangement 
with  the  NYSE,  &eo  it  would  be  diSBcult  for  the 
Commission  to  reach  the  cooclosioiis  reached  in 
this  order  and  the  Commission  would  have  to 
determine  whether  it  would  be  suitable  to  continue 
to  trade  options  on  the  Index. 
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Index  is  broad-based  and  comprised  of 
187  stocks  with  no  one  stock 
dominating  the  Index.  Second,  as  noted 
above,  the  stocks  contained  in  the  Index 
have  relatively  large  capitalizations  and 
are  relatively  actively  traded.  Third,  the 
45,000  contract  position  and  25,000 
exercise  limits  will  serve  to  minimize 
potential  manipulation  and  market 
impact  concerns.  Fourth,  the  risk  to 
investors  of  contra-party  non- 
performance will  be  minimized  because 
the  Index  options  will  be  issued  and 
guaranteed  by  the  Options  Clearing 
Corporation  just  like  any  other 
standardized  option  traded  in  the 
United  States.  Fifth,  existing  NYSE 
stock  index  options  rules  and 
surveillance  procedures  will  apply  to 
Utility  Index  options. 

Lastly,  the  Commission  believes  that 
settling  expiring  Utility  Index  options 
based  on  the  opening  prices  of 
component  securities  is  reasonable  and 
consistent  with  the  Act.  As  noted  in 
other  contexts,  valuing  expiring  index 
options  for  exercise  settlement  purposes 
based  on  opening  prices  rather  than 
closing  prices  may  help  reduce  adverse 
effects  on  the  securities  imderlying 
options  on  the  Index." 

It  is  therpfore  ordered,  pxusuant  to 
Section  19(b)(2)  of  the  Act  Jo.  that  the 
proposed  rule  change  (SR-NYSE-93- 
15)  is  approved. 

For  the  Commission,  by  the  Division  of 
Market  Regulation,  pursiiant  to  delegated 
authority,  3 « 

Margarat  H.  McFarland, 

Dep  u  ty  Secretary. 

(FR  Doc.  93-22909  Filed  9-17-93;  8:45  am] 
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[R«lMM  No.  34-32889;  File  No.  SR-PSE- 
93-21] 

Self-Regulatory  Organizations;  Filing 
of  Proposed  Rule  Change  by  the 
Pacific  Stock  Exchange,  Inc.,  Relating 
to  Charges  for  Late  Filing  of  SIPC 
Reports 

September  14. 1993. 

Pursuant  to  section  19(b)(1)  of  the 
Securities  Exchange  Act  of  1934 
("Act"),  15  U.S.C.  78s(b)(l),  notice  is 
hereby  given  that  on  August  16. 1993, 
the  Pacific  Stock  Exchange,  Inc.  ("PSE" 
or  "Exchange")  filed  with  the  Securities 
and  Exchange  Commission 
("Commission")  the  proposed  rule 
change  as  described  in  Items  I,  II  and  III 
below,  which  Items  have  been  prepared 
by  the  self-regulatory  organization.  The 


Commission  is  publishing  this  notice  to 
solicit  comments  on  the  proposed  rule 
change  from  interested  persons. 

I.  Self-Regulatory  Organization's 
Statement  of  the  Terms  of  Substance  of 
the  Proposed  Rule  Change 

The  PSE  is  proposing  to  amend  its 
rules  to  establish  a  charge  for  the  late 
filing  of  SIPC-6  and  SIPC-7  reports  by 
member  organizations  for  which  the 
Exchange  is  Designated  Examining 
Authority  ("DEA").  The  Exchange 
proposes  the  following  amendments:  > 

1 3405 — Financial  Reports 
Rule  2.12(a) — No  change. 
Rule  2.12(b)ri>— No  change.^ 

Rule  2.12(b)(2).  Each  member 
organization  shall  file  with  the 
Exchange  a  Form  SIPC-6  or  Form  SIPC- 
7  pursuant  to  the  Securities  Investor 
Protection  Act  of  1970.  Any  member 
organization  that  fails  to  file  such  Form 
in  a  timely  manner  shall  be  subject  to 
a  later  filing  charge  as  follows: 


Number  of  calendar  days  lata 


1-30  .. 
31-60 
61-90 


Amount  of 
Charge 


$200.00 
$400.00 
$800.00 


Provided,  however:  (1)  if  a  member 
organization  files  its  Form  SIPC-6  or 
Form  SIPC-7  after  its  receipt  of  SIPC's 
final  late  notice,  but  files  wit£in  five 
business  days  after  its  receipt  of  SIPC's 
final  late  notice,  such  member 
organization  shall  be  subject  to  a  fine 
pursuant  to  Rule  10.13;  and  (2)  if  a 
member  organization  fails  to  file  its 
Form  SIPC-6  or  Form  SIPC-7  within 
five  business  days  after  its  receipt  of 
SIPC's  final  late  notice,  such  member 
organization  shall  be  subject  to  formal 
disciplinary  action  pursuant  to  Rule 
10.4. 

Commentary:  .01  A  member 
organization  that  files  its  Form  SIPC-6 
or  Form  SIPC-7  more  than  90  days  late 
but  before  its  receipt  of  SIPC's  final  late 
notice  will  be  subject  to  a  late  charge  of 
$800. 

.02  Repeated  or  aggravated  failure  to 
file  a  Form  SIPC-6  and/or  Form  SIPC- 
7  will  be  referred  to  the  Ethics  and 
Business  Conduct  Committee  for 
appropriate  disciplinary  action. 


n.  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

In  its  filing  v^rith  the  Commission,  the 
self-regulatory  organization  included 
statements  concerning  the  purpose  of 
and  basis  for  the  proposed  rule  change 
and  discussed  any  comments  it  received 
on  the  proposed  rule  change.  The  text 
of  these  statements  may  be  examined  at 
the  places  specified  in  Item  fV  below. 
The  self-regulatory  organization  has 
prepared  summaries,  set  forth  in 
Sections  A,  B,  and  C  below,  of  the  most 
significant  aspects  of  such  statements. 

A.  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of,  and    ' 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

1.  Purpose 

The  Exchange  is  proposing  a 
graduated  charge  schedule  for  the  late 
filing  of  certain  SIPC-€  and  SIPC-7 
reports  that  are  required  to  be  filed  with 
the  Exchange  3  pursuant  to  PSE  Rule 
2.12(a);  Section  17(a)  of  the  Act; «  and 
Section  14  of  the  Securities  Investor 
Protection  Act  of  1970  ("SIPA").s  The 
Exchange  is  proposing  these  charges  in 
order  to  defray  its  administrative  costs 
relating  to  late  SIPC  reporting  and  to 
encourage  applicable  member 
organizations  to  comply  with  the 
requirements  of  SIPA  in  a  timely 
manner. 

The  proposed  schedule  of  charges  is 
as  follows:  $200  if  the  report  is  filed  1- 
30  calendar  days  after  SIPC's  prescribed 
deadline;  $400  if  31-60  calendar  days; 
and  $800  if  61-90  calendar  days."  The 
schedule,  however,  would  be  subject  to 
the  following  four  qualifications:  First,  a 
member  organization  that  files  its  Form 
SIPC-6  or  Form  SIPC-7  more  than  90 
days  late,  but  before  its  receipt  of  SIPC's 
final  late  notice,  would  be  subject  to  a 
late  charge  of  $800.  Second,  if  a  member 
organization  files  its  Form  SIPC-6  or 
Form  SIPC-7  after  its  receipt  of  SIPC's 
final  late  notice,  but  files  within  five 
business  days  after  its  receipt  of  SIPC's 
final  late  notice,  such  member 
organization  would  be  subject  to  a  fine 
pursuant  to  Rule  10.13  (the  Exchange's 


MSacuhtiM  Exchang«  Act  RaleaM  No.  30944 
Ouly  21, 1992).  57  FR  33376. 

MIS  U.S.C  781(b)(2)  (1988). 

»  17  CFR  200.30-3(a)(12)  (1993). 


<  With  respect  to  the  following  language, 
italicizing  iadicatae  new  material. 

*The  PSE  propoiet  to  renumber  current  PSE  Rule 
2.12(b)  to  2.12(b)(1). 


>  The  Exchange  submit*  theae  reports,  in  turn,  to 
the  Securities  Investor  Protection  Corporation 
("SIPC').  See  IS  U.S.C.  78hhh  (Examining 
Authority  Functions):  see  also  IS  U.S.C.  78iii(a) 
(FuiKtions  of  Self-Regulatory  Organization — 
Collection  Agent). 

« 15  U.S.C  78q(a)  (1988). 

•  15  U.S.C  78j)j  (1988). 

sTha  PSE  stated  that  the  proposed  charges  are 
identical  to  those  appUcable  to  the  late  filing  of 
FOCUS  reporu.  See  PSE  Rule  2.12(b).  See  also 
Securities  Exchange  Act  Release  No.  32510  (June 
24. 1993),  58  FR  35491  (July  1, 1993). 
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Minor  Rule  Plan).  Third,  if  a  member 
organization  fails  to  file  such  Form 
within  five  business  days  after  its 
receipt  of  SIPC's  final  late  notice,  such 
member  organization  would  be  subject 
to  formal  disciplinary  action  pursuant  to 
Rule  10.4.  Fin^y,  a  member 
organization's  repeated  or  aggravated 
failure  to  file  a  Form  SIPC-6  and/ or 
SIPC-7  will  be  referred  to  the  Ethics  and 
Business  Conduct  Committee  for 
appropriate  disciplinary  action. 

2.  Statutory  Basis 

The  Exchange  believes  that  the 
proposed  rule  change  is  consistent  with 
Section  6(b)(4)  of  the  Act  in  that  it 
provides  for  the  equitable  allocation  of 
reasonable  charges  among  its  members. 

B.  Self-Regulatory  Organization's 
Statement  on  Buiden  on  Competition 

The  Exchange  does  not  believe  that 
the  proposed  rule  change  will  impose 
any  burden  on  competition  that  is  not 
necessary  or  appropriate  in  furtherance 
of  the  purposes  of  ihe  Act 

C.  Self-Regulatory  Organization's 
Statement  on  Comments  on  the 
Proposed  Rule  Change  Received  From 
Members,  Participants  or  Others 

Written  comments  on  the  proposed 
rule  change  were  neither  solicited  nor 
received. 

m.  Date  of  Efifectiveneas  of  the 
Propoaad  Rule  Cbange  and  Timing  ior 
Commianon  Action 

Within  35  days  of  the  date  of 
publication  of  this  notice  in  the  Federal 
Register  or  within  such  other  period  (i) 
as  the  Commission  may  designate  up  to 
90  days  of  such  date  if  the  finds  such 
longer  period  to  be  appropriate  and 
publishes  its  reasons  for  so  finding  or 
(ii)  as  to  which  the  self-regulatory 
organization  consents,  the  Commission 
will: 

(A)  By  order  approve  the  proposed 
rule  change,  or 

(B)  Institute  proceedings  to  determine 
whether  the  proposed  rule  change 
should  be  disapproved. 

IV.  Solicitation  of  Commcnti 

Interested  persons  are  invited  to 
submit  written  data,  views  and 
arguments  concerning  the  foregoing. 
Persc»is  making  written  submissions 
should  file  six  copies  thereof  with  the 
Secretary.  Securities  and  Exchange 
Commissicui,  450  Fifth  Street.  NW.. 
Washington,  DC  20549.  Copies  of  the 
submission,  all  subsequent 
amendments,  all  written  statements 
with  respect  to  the  proposed  rule 
change  mat  are  filed  writh  the 
Commission,  and  all  written 


communications  relating  to  the 
proposed  rule  change  between  the 
Commission  and  any  person,  other  than 
those  that  may  be  withheld  fi-om  the 
public  in  accordance  with  the 
provisions  of  5  U.S.Q  552,  will  be 
available  for  inspection  and  copying  at 
the  Commission's  Public  Reference 
Section,  450  Fifth  Street,  NW., 
Washington,  DC  20549.  Copies  of  such 
filing  will  also  be  available  for 
inspection  and  copying  at  the  principal 
office  of  the  PSE.  All  submissions 
should  refer  to  File  No.  SR-PSE-93-21 
and  should  be  submitted  by  October  12, 
1993. 

For  the  Commission,  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority. 

Margaret  H.  McFarlaad, 

Deputy  Secretary. 

[FR  Doc.  93-22638  Filed  9-17-93;  8:45  am] 

BIUJNQCOOE  eOlO-OI-M 


[Raleaae  Na  34-32891;  Rle  No.  SR-PHLX- 
93-29] 

Seif>Regulatory  Organlzattons;  RHng 
of  PropoMd  RtJl*  Ctwnge  t>y  the 
Philadeiphia  Stock  Exchange,  Inc., 
Propoaing  to  Amand  PHLX  Rule  1014 

Pursuant  to  section  19(b)(1)  of  the 
Securities  Exchange  Act  of  1934 
("Act"),  15  U.S.C  78s(b)(l),  notice  is 
hereby  given  that  on  August  9, 1993,  the 
Philadelphia  Stock  Exchange,  Inc. 
("PHLX"  or  "Exchange")  filed  with  the 
Securities  and  Exchange  Commission 
("Commission  ")  the  proposed  rule 
change  as  described  in  Items  I,  n,  and 
in  below,  which  Items  have  been 
prepared  by  the  PHLX.  The  Commission 
is  pubUshing  this  notice  to  solicit 
comments  on  the  proposed  rule  change 
from  interested  persons. 

L  Self-Regulatory  Organization's 
Statement  of  the  Terms  of  Substance  of 
the  Proposed  Rule  Change 

The  PHLX.  pursuant  to  Rule  19b-4  of 
the  Act,  proposes  to  amend  PHLX  Rule 
1014.  The  proposed  rule  change  would 
enable  newly  registered  equity  options 
specialist  units  ("New  Units")  in  equity 
options  classes  newly  Usted  on  the 
Exchange  ("New  Options  Classes")  to 
execute  50%  of  the  contracts  in 
transactions  where  the  New  Unit  is  on 
parity  with  one  registered  options  trader 
("ROr*).  and  40%  of  the  contracts  in  a 
transaction  where  the  New  Unit  is  on 
parity  with  two  or  more  ROTs.  The 
enhanced  specialist  parity  split  wotild 
be  effective  for  a  six  month  period 
following  the  start-up  of  trading  of  the 


newly  listed  options  class.  ^  The  text  of 
the  proposed  rule  change  is  available  at 
the  Office  of  the  Secretary,  the  PHLX, 
and  at  the  Commission. 

n.  Self^Regulatory  Organization's 
Statement  at  the  Purpose  of,  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

In  its  filing  with  the  Commission,  the 
Exchange  included  statements 
concerning  the  purpose  of  and  basis  for 
the  proposed  rule  change  and  discussed 
any  comments  it  received  on  the 
proposed  rule  change.  The  text  of  these 
statements  may  be  examined  at  the 
places  specified  in  Item  IV  below.  The 
PHLX  has  prepared  summaries,  set  forth 
in  sections  (A),  (B),  and  (C)  below,  of  the 
most  significant  aspects  of  such 
statements. 

(A)  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of,  and  the 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

To  encourage  the  creation  of  New 
Units,  the  Exchange  proposes  amending 
Rule  1014  entitled  "Obligations  and 
Restrictions  Applicable  to  Specialists 
and  Registerea  Options  Traders." 
Specifically,  the  Exchange  proposes 
adding  new  commentary  section  .18  to 
Rule  1014  to  provide  an  incentive  for 
New  Units  to  trade  New  Options 
Classes.  When  a  New  Unit  is  on  parity 
with  ROTs  in  a  New  Options  Class,  the 
New  Unit  will  be  entitled,  for  a  period 
of  six  months  following  commencement 
of  trading  in  such  New  Options  Class, 
to  the  following  enhanced  specialist 
participation  in  any  parity  trade:  (1) 
50%  wnere  there  is  one  ROT  on  parity; 
and  (2)  40%  where  there  are  two  or 
more  ROTs  on  parity. 

The  Exchange  believes  that  this 
proposal  should  encourage  New  Units 
to  make  tight  and  Uquid  markets  in 
attracting  order  flow  to  the  PHLX  at  the 
inception  of  trading  in  New  Options 
Classes  that  may  be  subject  to  multiple 
listings  battles  among  the  various 
exchanges. 

The  proposal  will  be  available  to  any 
New  Unit,  which  could  be  formed  by 
nirrent  PHLX  ROTs  or  specialists  so 
long  as  a  new  broker-dealer  firm  is 


>0n  Angost  17, 1992,  tfi*  Exchange  filed  a 
similar  proposal  pursuant  to  which  all  spacialistt 
would  have  received  the  enhanced  parity  split 
contained  in  this  ptopoeal,  howww,  the  et^anced 
parity  split  in  that  propocal  would  have  applied 
indefinitely  to  all  options  listed  on  the  Exchange 
after  July  15. 1992  and  all  multiply  traded  options 
listed  on  the  &n±angeM  of  Inly  IS,  i99Z.SMPUe 
No.  SR-^>HIJ(;-42-19.  Hm  PHLX  has  notified  the 
Commisaion  of  its  Inta&liaa  to  withdraw  File  No. 
SR-PHLX-e»-19.  Conversation  between  William 
IJchiaato,  Geaanl  Couneal,  PHLX.  and  Richard 
Zack.  Brudl  CkJal  Division  of  ktariDat  Ragulatio&. 
CommlaaioB.  Jane  10.  ises. 


t 


I 
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established.  The  proposal  also  will  be 
confined  solely  to  New  Options  Classes. 
Therefore,  classes  that  are  leased  or 
otherwise  transferred  from  an  existing 
specialist  unit  to  a  New  Unit  are  not 
covered  by  the  proposed  nile. 

To  provide  immediate  encouragement 
for  members  and  others  to  form  new 
equity  options  specialist  units,  the 
Exchange  shall  authorize  any  New  Unit 
that  trades  its  first  New  Options  Class  or 
Classes  on  or  after  June  16, 1993.  to  be 
subject  to  the  enhanced  specialist  parity 
split  rule  for  six  months  following  the 
effective  date  of  the  proposed  rule 
change,  should  the  Commission  decide 
to  approve  the  proposed  rule  change. 
Additionally,  the  Exchange's  Allocation, 
Evaluation  and  Securities  Committee 
("Committee")  may  extend  such 
enhfmced  parity  split  beyond  the  initial 
six  month  period  upon  petition  by  the 
New  Unit  and  a  determination  by  the 
Committee  that  such  extension  is 
consistent  with  the  promotion  of  just 
and  equitable  principles  of  trade  and  the 
public  interest.  The  Committee,  after 
granting  such  extension,  may  at  any 
time  terminate  such  enhanced  parity 
split  for  any  particular  New  Options 
Class  if  the  Committee  determines  that 
such  action  is  consistent  with  the 
promotion  of  just  and  equitable 
principles  of  trade  and  the  public 
interest. 

The  Exchange  believes  that  the 
proposed  rule  change  is  consistent  with 
section  6  of  the  Act  in  general,  and  with 
section  6(b)(5),  in  particular,  in  that  it  is 
designed  to  remove  impediments  to  and 
perfect  the  mechanism  of  a  free  and 
open  market  and  a  national  market 
system,  promote  just  and  equitable 
principles  of  trade,  and  protect  investors 
and  the  public  interest. 

(B)  Self-Regulatory  Organization's 
Statement  on  Burden  on  Competition 

The  PHLX  does  not  believe  that  the 
proposed  rule  change  will  impose  any 
burden  on  competition. 

(C)  Self-Regulatory  Organization's 
Statement  on  Comments  on  the 
Proposed  Rule  Change  Received  From 
Members,  Participants  or  Others 

No  written  comments  were  solicited 
or  received  with  respect  to  the  proposed 
rule  change. 

m.  Date  of  ESiBctiveness  of  the 
Proposed  Rule  Change  and  Timing  for 
Commiasion  Action 

Within  35  days  of  the  date  of 
publication  of  this  notice  in  the  Federal 
Regiater  or  within  such  longer  period: 
(i)  As  the  Commission  may  designate  up 
to  90  days  of  such  date  if  its  finds  such 
longer  period  to  be  appropriate  and 


publishes  its  reasons  for  so  finding  or 
(ii)  as  to  the  self-regulatory  organization 
consents,  the  Commission  will: 

(A)  By  order  approve  such  proposed 
rule  change,  or 

(B)  Institute  proceedings  to  determine 
whether  the  proposed  rule  change 
should  be  disapproved. 

IV.  Solicitation  of  Comments 

Interested  persons  are  invited  to 
submit  written  data,  views  and 
arguments  concerning  the  foregoing. 
Persons  making  written  submissions 
should  file  sue  copies  thereof  with  the 
Secretary,  Securities  and  Exchange 
Commission,  450  Fifth  Street,  NW., 
Washington,  DC  20549.  Copies  of  the 
submission,  all  subsequent 
amendments,  all  written  statements 
with  respect  to  the  proposed  rule 
change  tnat  are  filed  with  the 
Commission,  and  all  written 
communications  relating  to  the 
proposed  rule  change  between  the 
Commission  and  any  person,  other  than 
those  that  may  be  withheld  from  the 
public  in  accordance  with  the 
provisions  of  5  U.S.C.  552,  will  be 
available  for  inspection  and  copying  in 
the  Commission's  Public  Reference 
Section,  450  Fifth  Street,  NW., 
Washington,  DC.  Copies  of  such  filing 
will  also  be  available  for  inspection  and 
copying  at  the  principal  office  of  the 
PHLX.  All  submissions  should  refer  to 
File  No.  SR-PKLX-93-29  and  should  be 
submitted  by  October  12, 1993. 

For  the  Commission,  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority. 2 

Margaret  H.  McFarland, 
Deputy  Secretary. 

[FR  Doc.  93-22887  Filed  9-17-93;  8:45  am] 
BILUNQ  CODE  W1(M>1-M 


[RalMsa  No.  34-32883;  Fila  No.  SFt-Phlx- 
93-24] 

Self-Regulatory  Organizations; 
Philadelphia  Stock  Exchange,  Inc.; 
Order  Approving  Proposed  Rule 
Change  and  Amendments  No.  1,  No.  2, 
and  No.  3  to  Proposed  Rule  Change 
and  Notice  of  Rling  and  Order 
Granting  Accelerated  Approval  to 
Amendment  No.  4  to  Proposed  Rule 
Change  Relating  to  the  Adoption  of  a 
Registration  Requirement  and  Fee  for 
Qualified  Registered  Repreeentativea 

September  14, 1993. 

On  June  8, 1993,  the  Philadelphia 
Stock  Exchange,  Inc.  ("Phlx"  or 
"Exchange")  submitted  to  the  Securities 
and  Exchange  Commission  ("SEC"  or 


"Commission"),  pursuant  to  section 
19(b)(1)  of  the  Securities  Exchange  Act 
of  1934  ("Act") »  and  Rule  19b-4 
thereunder,!  a  proposed  rule  change  to 
adopt  a  registration  reauirement  and  a 
registration  fee  for  qualified  Registered 
Representatives  ("RJl"). 

On  June  21, 1993,  the  Phlx  submitted 
Amendment  No.  1  to  the  proposed  rule 
change  in  order  to  clarify  the 
qualification  standard  for  RRs.3  On  July 
7, 1993,  the  Phlx  submitted  Amendment 
No.  2  to  the  proposed  rule  change  to 
retitle  Exchange  Rule  604.«  On  August 
5, 1993,  the  Phlx  submitted  Amendment 
No.  3  to  the  proposed  rule  change  to 
clarify  that  the  rule's  qualification 
standard  would  be  satisfied  by  an 
equivalent  predecessor  of  the  Series  7 
examination/registration.'  On  August  9, 
1993,  the  Phlx  submitted  Amendment 
No.  4  to  the  proposed  rule  change  to  add 
a  reference  to  the  provision  which 
defines  an  equivalent  predecessor  of  the 
Series  7  examination/registration.* 

The  proposed  rule  change,  together 
with  Amendments  No.  1,  No.  2  and  No. 
3,  was  published  for  comment  in 
Securities  Exchange  Act  Release  No. 
32692  (July  29,  1993),  58  FR  41535 
(August  4, 1993).  No  comments  were 
received  on  the  proposal.  This  order 
approves  the  proposed  rule  change, 
including  all  tour  amendments. 

At  present,  the  Phbc  does  not  have 
any  rules  specifically  governing  the 
employment  of  RRs.  The  Exchange 
proposes  to  amend  Phlx  Rule  604  in 
order  to  adopt  a  registration  requirement 
and  a  registration  fee  for  qualified  RRs.' 
A  qualified  RR  would  be  defined  as  any 
person  who  maintains  an  effective 
Series  7  "Full  Registration/General 
Secxirities  Representative"  registration, 
or  an  equivalent  predecessor  of  that 
examination/registration,  with  the 
National  Association  of  Securities 


>17  CFR  200.3O-3(a)(12)  (1992). 


>  15  U.S.C.  7a«  (b)(1)  (1988). 
» 17  CFR  240.19b-l  (1991). 

>  See  letter  from  Gerald  D.  O'Connell,  Vice 
President,  Market  SurvelUance,  Phlx.  to  Diana 
Luka-Hop»on,  Branch  Chief,  Division  of  Market 
Regulation,  SEC,  dated  June  IS,  1993  ("Amendment 
No.  1"). 

«  See  letter  from  Edith  Hallahan,  Attorney,  Market 
Surveillance,  Phlx,  to  Beth  Stekler,  Attorney, 
Division  of  Market  Regulation,  SEC,  dated  lune  23, 
1993  ("Amendment  No.  2"). 

•  See  letter  from  Edith  Hallahan,  Attorney,  Market 
Surveillance,  Phlx,  to  Diana  Luka-Hopson,  Branch 
Chief,  Division  of  Market  Regulation,  SEC,  dated 
July  27, 1993  ("Amendment  No.  3"). 

•  See  letter  from  Edith  Hallahan,  Attorney,  Market 
Surveillance,  Phlx,  to  Diana  Luka-Hopson,  Branch 
Chief,  Diviiion  of  Market  Regulation,  SEC  dated 
August  4, 1993  ("Amendment  No.  4"). 

'  Phlx  Rule  604  currently  governs  "Termination 
of  Employment"  Under  this  proposal,  that  rule 
would  be  expanded  in  scope  and  retitled 
"RegistraUon  and  Tennioatlon  of  Registered 
Representatives."  See  Amendment  No.  2,  tupta, 
note  4. 
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Dealers'  ("NASD")  Central  Registration 
Depository  {"CRD").8 

Under  tnis  proposal,  every  qualified 
RR  associated  with  a  Phlx  member  or 
member  organization  would  be  required 
to  register  with  the  Exchange  by 
designating  the  "PHLX"  box  on  his  or 
her  Uniform  Application  for  Securities 
Industry  Registration  or  Transfer  (Form 
U-4).  According  to  the  Phlx,  the 
purpose  of  this  registration  requirement 
is  to  establish  an  express  qualification 
standard  for  RRs  and  to  improve  the 
Exchange's  ability  to  monitor 
comphance  with  its  rules. 

The  Phlx  also  proposes  to  impose  a 
fee  of  $8.00  for  the  initial  registration  of 
each  qualified  RR  and  for  the 
maintenance  or  transfer  of  such 
registration.  This  fee  would  be  payable 
by  the  member  or  member  organization 
that  employs  the  qualified  RR.  The 
Exchange  intends  to  use  the  proceeds 
from  the  registration  fee  to  offset  the 
regulatory  costs  associated  with  the 
maintenance  of  a  fair  and  orderly 
market.  In  the  Phbc's  view,  such 
regulatory  costs  have  risen  due  to 
increased  trade  volume,  more 
sophisticated  trading  technology  and 
automated  surveillance  capabilities,  and 
the  growth  of  the  Phlx  as  a  primary 
market. 

The  Phlx  states  that  the  proposed  rule 
change  is  consistent  with  section  6(b)  of 
the  Act  and,  in  particular,  with  section 
6(b)(5)  in  that  the  registration 
requirement  is  designed  to  protect 
investors  and  the  public  interest,  as  well 
as  to  promote  just  and  equitable 
principles  of  trade.  The  Phlx  also  states 
that  the  proposed  registration  fee  is 
consistent  with  section  6(b)(4)  in  that  it 
provides  for  the  equitable  allocation  of 
reasonable  dues,  fees  or  charges  among 
the  Exchange's  members  and  issuers 
and  other  persons  using  its  faciUties.  In 
this  regard,  the  Exchange  notes  that  its 
proposal  is  similar  to  a  registration 
requirement  and  fee  imposed  by  the 
Pacific  Stock  Exchange  ("PSE"),9  and 
that  registration  fees  also  are  imposed 


•  See  Amendment  No.  4,  supra,  note  6.  A»  noted 
therein,  the  NASD  Manual.  Schedules  to  the  By- 
Laws,  Schedule  C,  Part  m.  Section  2(a)(ii)  seU  forth 
each  examination/registration  which  is  an 
equivalent  predecessor  of  the  Series  7.  Id.  The  Phlx 
expects  this  qualification  standard  will  cover  the 
vast  majority  of  personnel  associated  with  a  Phlx 
member  or  memoer  organization  who  solicit  and/ 
or  handle  public  customer  business  in  securities 
(whether  equities  or  options).  Telephone 
conversation  between  Gerald  D.  O'Connell,  Vice 
President,  Market  Surveillance,  Phlx,  and  Beth 
Stekler,  Attomev,  Division  of  Market  Regulation, 
SEC,  on  September  2, 1993. 

•  See  Securities  Exchange  Act  Release  Nos.  29954 
(November  18,  1991),  56  FR  59315  (November  25, 
1991)  (File  No.  SR-PSE-91-37)  ('1991  PSE 
Release");  and  31425  (November  9, 1992),  57  FR 
54271  (Novambw  17. 1992)  (FUe  No.  SR-PSB-92- 
31)  ("1992  PSE  Releua"). 


by  the  American  Stock  Exchange 
("Amex").  Chicago  Board  Options 
Exchange  ("CBOE"),  New  York  Stock 
Exchange  ("NYSE")  and  the  NASD,io 

The  Commission  finds  that  the 
proposed  rule  change  is  consistent  with 
the  requirements  of  the  Act  and  the 
rules  and  regulations  thereunder 
applicable  to  a  national  securities 
exchange,  and,  in  particular,  with  the 
requirements  of  section  6(b). "  In 
particular,  the  Commission  beUeves  the 
proposal  is  consistent  with  the 
requirement  under  section  6(b)(5)  that 
the  rules  of  an  exchange  be  designed  to 
promote  just  and  equitable  principles  of 
trade,  to  prevent  fraudulent  and 
manipulative  acts,  and.  in  general,  to 
protect  investors  and  the  public  interest; 
and  with  the  requirement  under  section 
6(b)(4)  that  the  rules  of  an  exchange 
provide  for  the  equitable  allocation  of 
reasonable  dues,  fees  and  other  charges 
among  members  and  issuers  and  other 
persons  using  its  facilities. 

For  the  reasons  set  forth  below,  the 
Commission  believes  that  the  proposed 
rule  change  will  protect  investors  and 
the  public  interest  by  establishing  a 
registration  requirement  and 
qualification  standard  for  RRs  and  by 
providing  the  Exchange  with  adequate 
resources  to  carry  out  its  regulatory 
oversight  program.  First,  the 
(Commission  notes  that  the  Phlx's 
registration  requirement  will  serve  as  a 
minimum  qualification  standard.  Only 
RRs  who  have  successfully  completed 
the  Series  7  examination,  or  an 
equivalent  predecessor  thereof,  will  be 
qualified  to  register  with  the  Phlx."  The 
Commission  previously  has  permitted 
the  Phlx  to  use  such  examinations  to 
verify  the  qualifications  of  RRs.is 
Accordingly,  the  Commission  believes 
that  this  proposal  will  make  it  explicit, 
as  well  as  easier  for  the  Exchange  to 
surveil,  that  no  person  can  serve  as  an 
RR  associated  with  a  Phlx  member  or 
member  organization,  and  thus  solicit 
and/or  handle  public  customer  business 
in  securities,  unless  that  person  has 
demonstrated  the  necessary  knowledge, 
skills  and  abiUties.i* 


">See,  e.g..  Securities  Exchange  Act  Release  Nos. 
28794  Uanuary  17, 1991),  56  FR  2964  (January  25, 
1991)  (File  No.  SR-Amax-90-36)  ("1991  Amex 
Release");  28479  (September  27,  1990),  55  FR  40496 
(October  3, 1990)  (File  No.  SR-CBOE-90-26);  32342 
(May  20, 1993),  58  FR  30208  (May  26, 1993)  (FUe 
No.  SR-NASD-93-33)  For  further  discussion  of 
NYSE  registration  fees,  see  1991  PSE  Release. 
tupra,  note  9. 

"  15  U.S.C  78f(b)  (1988). 

"  See  Amendment  No.  4.  lupto,  note  6. 

"  See  Securities  Exchange  Act  Release  No.  23685 
(October  6,  1986)  51  FR  36621  (October  14. 1966) 
(FUe  No.  SR-Phlx-e8-31). 

i«In  addition  to  the  benefit  to  investors  described 
above,  the  Commission  also  fipci  that  Rule  604,  as 


Furthermore,  the  Commission  has 
concluded  that  the  registration  fee  itself 
is  equitable  and  reasonable.  The  Phlx 
has  indicated  that  a  substantial 
proportion  of  the  regulatory  work  done 
by  its  staff  serves  the  purpose  of 
maintaining  a  fair  and  orderly  market  in 
securities  traded  on  the  Exchange;  is 
and  that  the  cost  of  its  oversight 
program  has  risen  in  recent  years,  due 
to  such  developments  as  increased  trade 
volume,  more  sophisticated  trading 
technology  and  automated  surveillance 
capabilities,  and  the  grovrth  of  the  Phlx 
as  a  primary  market.  Given  that  RRs, 
and  the  members  and  member 
organizations  that  employ  them,  benefit 
from  the  Phbc's  efforts  to  maintain  a  fair 
and  orderly  market,  the  Commission 
does  not  beUeve  that  it  is  unfair  for  the 
Phlx  to  ask  them  to  pay  a  minimal  fee 
to  help  offset  the  costs  of  its  regulatory 
oversight  program. 

Finally,  the  Commission  notes  that 
many  of  the  other  self-regulatory 
organizations  presently  charge  a  fee  for 
the  initial  registration  of  each  RR  and 
for  the  maintenance  or  transfer  of  such 
registration.  16  After  extensive  review, 
the  Commission  cannot  conclude  that 
the  Phlx's  fee  is  unreasonable  either  in 
and  of  itself,  or  in  comparison  to  other 
exchanges.!'  In  fact,  the  Commission 
believes  that  approval  of  this  proposed 
rule  change  should  aid  the  Phlx  in 
fulfilling  its  compliance  and  regulatory 
responsibilities  imder  the  Act,  which 
will  benefit  all  market  participants. 

The  Commission  finds  good  cause  for 
approving  Amendment  No.  4  prior  to 
the  thirtieth  day  after  the  date  of 
publication  of  notice  of  filing  thereof. 
Amendment  No.  4  merely  adds  a 
reference  to  an  NASD  provision  which 
defines  certain  language  use  in  Phlx 
Rule  604.  Amendment  No.  4  makes  no 
changes  to  the  substance  of  the  Phlx's 


amended,  %vill  not  impose  any  significant  new  costs 
OD  RRs  themselves.  To  the  extent  that  RRs  already  . 
are  required  to  pass  a  qualification  examination  and 
to  file  a  Form  U-4  for  entry  into  the  CRD,  the  only 
additional  step  an  RR  will  have  to  take  under  this 
proposed  rule  change  is  designating  the  "PHLX" 
box  on  his  or  her  Form  U-4. 

"Telephone  conversation  between  Gerald  D. 
O'Connell,  Vice  President,  Market  Surveillance, 
Phlx,  and  Beth  Stekler,  Anomey,  Division  of  Market 
Regulation,  SEC.  on  September  2, 1993. 
'■See  supra,  notes  9-10  and  accompanying  text 
"The  Phlx  is  proposing  to  Impose  a  registration 
fee  of  S6.00.  This  is  compiarable  in  amount  to  the 
PSE's  registration  fee.  which  was  Si  0.00  when  it 
was  approve  by  the  Commission,  see,  1991  PSE 
Release,  supra  note  9,  but  which  subsequently  has 
been  reduced  to  SS.OO  see  1992  PSE  Release,  supra, 
note  9.  In  contrast,  the  Phlx's  fee  is  substantially 
lower  than  those  imposed  by  the  primary  markets 
See  supra  note  10.  For  instance,  the  Amex  charges 
S40.00  for  an  initial  RR  registration;  S20.00  to 
maintain  such  a  registration;  $25.00  to  transfer  an 
RR  registration;  and  SIS.OO  to  terminate  one.  See 
1991  Amex  Release,  supra,  note  10. 
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registration  rule.  Finally,  the  original 
proposal  and  Amendments  No.  1,  No.  2 
and  No.  3  were  published  for  the  full 
statutory  period,  and  no  comments  were 
received  on  any  aspect  of  the  proposal. 

Interested  persons  are  invited  to 
submit  written  data,  views  and 
arguments  concerning  Amendment  No. 
4  lo  the  proposed  rule  change.  Persons 
making  written  submissions  should  file 
six  copies  thereof  with  the  Secretary, 
Securities  and  Exchange  Commission, 
450  Fifth  Stteet.  NW..  Washington.  DC 
20549.  Copies  of  the  submission,  all 
subsequent  amendments,  all  written 
statements  with  respect  to  the  proposed 
rule  charge  that  are  filed  with  the 
Commission,  and  all  written 
commtmications  relating  to  Amendment 
No.  4  between  the  Commission  and  any 
persons,  other  than  those  that  may  be 
withheld  from  the  public  in  accordance 
with  the  provisions  of  5  U  S.C.  552,  will 
be  available  for  inspection  and  copying 
in  the  Commission's  Public  Reference 
Section,  450  Fifth  Avenue,  NW., 
Washington,  DC  20549.  Copies  of  such 
filings  will  also  be  available  at  the 
principal  office  of  the  Phlx.  All 
submissions  should  refer  to  File  No. 
SR-Phbc-93-24  and  should  be 
submitted  by  October  12, 1993. 

It  is  therefore  ordered,  pursuant  to 
section  19(b)(2)  of  the  Act,"  that  the 
proposed  rule  change  (SR-Phbc-93-24) 
is  approved. 

For  the  Commissioa,  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority.i» 

Margaret  H.  McFarland, 
rhpu  ty  Secretary. 

IFR  Doc.  93-22910  Filed  9-17-93;  8:45  am] 
BiUJNGCOOe  Mia-»i-«i 

[ReL  Na  IC-19707;  812-8X4] 

Alex.  Brown  Cash  Reserve  Fund,  Inc., 
et  al.;  Application 

September  13, 1993. 
AGENCY:  Securities  and  Exchange 
Commission  (the  "SEC"). 
ACTION:  Notice  of  application  for 
exemption  under  the  Investment 
Company  Act  of  1940  (the  "Act"). 
APPUCANTS:  Alex.  Brown  Cash  Reserve 
Fund.  Inc..  Flag  Investors  Telephone 
Income  Fund.  Inc.,  Flag  Investors 
International  Trust.  Total  Return  U.S. 
Treasury  Fimd,  Inc.,  Flag  Investors 
Emerging  Growth  Fund.  Inc..  Flag 
Investors  Quality  Growth  Fund.  Inc., 
Managed  Municipal  Fund,  Inc.,  Flag 
Investors  Intermediate  Term  Income 
Fimd.  Inc..  Flag  Investors  Value  Builder 


'•IS  U.S.C  7a«(b)(2)  (1988). 
>«17  CFR  200.3O-3(tXl2)  (1991). 


Fimd,  Inc.,  and  North  American 
Government  Bond  Fund,  Inc.  and  all 
similar  investment  companies  and 
portfoUos  thereof  that  may  be  advised, 
administered,  or  distributed  in  the 
future  by  Alex.  Brown  &  Sons 
Incorporated  ("Alex.  Brown").  Annata 
Financial  Corp.  ("Armata").  or  their 
respective  affiliates  and  that  impose  a 
front-end  load  (collectively,  the 
"Funds"),  Alex.  Brown,  and  Armata. 
RELfVAKT  ACT  SECTIONS:  Exemptions 
requested  pursuant  to  section  6(c)  from 
sections  2(a)  (32),  2(a)  (35),  22(c)  and 
22(d)  of  the  Act  and  rule  22c^l 
thereunder 

SUMMARY  Of  APPUCAT10N;  Applicants 
seek  an  order  to  permit  the  Funds  to 
impose  a  contingent  deferred  sales 
charge  ("CDSC"Ton  certain  shares,  and 
to  waive  the  CDSC  imder  certain 
circumstances. 

RUNG  DATE:  The  application  was  filed 
on  March  8, 1993  and  amended  on  Jime 
18, 1993.  In  a  letter  dated  August  16, 
1993,  applicants'  counsel  has  stated  that 
an  additional  amendment,  the  substance 
of  which  is  incorporated  herein,  will  be 
filed  during  the  notice  period. 
HEARING  OR  NOTtFKATION  Of  HEARING:  An 
order  granting  the  application  will  be 
issued  unless  the  SEC  orders  a  hearing. 
Interested  persons  may  request  a 
hearing  by  writing  to  the  SEC's 
Secretary  and  serving  appUcants  with  a 
copy  of  the  request,  personally  or  by 
mail.  Hearing  requests  should  be 
received  by  tbe  SEC  by  5:30  p.m.  on 
(Dctober  8.  1993,  and  should  be 
accompanied  by  proof  of  service  on 
applicants,  in  the  form  of  an  affidavit, 
or,  for  lawyers,  a  certificate  of  service. 
Hearing  requests  should  state  the  nature 
of  the  writer's  interest,  the  reason  for  the 
request,  and  the  issues  contested. 
Persons  who  wish  to  be  notified  of  a 
hearing  may  request  notification  by 
writing  to  the  SEC's  Secretary. 
ADDRESSES:  Secretary,  SEC,  450  Fifth 
Street.  NW..  Washington.  DC  20549. 
Applicants,  135  East  Baltimore  Street. 
Baltimore,  Maryland  21202. 

fOR  fURTHER  INfORMATION  COHTACT: 
Joseph  G.  Mari,  Senior  Special  Coimsel, 
at  (202)  272-3030.  or  Barry  D.  Miller, 
Senior  Special  Counsel,  at  (202)  272- 
3018  (Division  of  Investment 
Management,  Office  of  Investment 
Company  Regulation). 
SUPPLEMENTARY  INFORMATION:  The 
following  is  a  summary  of  the 
application.  The  complete  application 
may  be  obtained  for  a  fee  at  the  SEC's 
Public  Reference  Branch. 

Applicants'  Representations 

1.  Each  Fund  is  an  open-end 
management  investment  company, 


organized  as  a  Maryland  corporation, 
except  Flag  Investors  International 
Trust,  which  is  organized  as  a 
Massachusetts  business  trust.  Alex. 
Brown  and  Annata  are  registered 
broker-dealers.  Alex  Brown  serves  as  a 
distributor  for  all  classes  and  series  of 
the  Fimds,  except  for  certain  classes  of 
Total  Return  U.S.  Treasury  Fund.  Inc., 
Managed  Municipal  Fund,  Inc,  and 
North  American  Government  Bond 
Fund,  Inc.,  for  which  Armata  serves  as 
distributor.  (Alex.  Brown  and  Armata, 
as  applicable,  are  each  referred  to  as  the 
"Distributor.") 

2.  Each  Fund,  other  than  North 
American  Ckivemment  Bond  Fund,  Inc, 
has  a  class  of  shares  designated  as  its 
"Flag  Investors"  class  and  each  such 
class  is  identified  by  the  inclusion  of 
"Flag  Investors"  in  its  name 
(collectively,  the  "Flag  Investors 
Classes").  Three  of  the  Fimds,  Total 
Return  U.S.  Treasury  Fund.  Inc.. 
Managed  Municipal  Fund.  Inc.,  and 
Flag  Investors  Value  Builder  Fund.  Inc, 
also  offer  "Flag  Investors  Class  B 
Shares"  ( "Class  B  Shares")  that  differ 
from  the  shares  of  the  Flag  Investors 
Classes  only  in  their  respective 
distribution  arrangements. 

3.  The  Flag  Investors  Classes  shares 
are  offered  with  a  maximum  sales 
charge  of  4.5%  and  bear  a  rule  12b-l  fee 
of  .25%.  The  sales  charge  is  reduced  at 
various  break  points,  with  no  front-end 
sales  charge  on  share  purchases  of  $1 
million  or  more.  In  1991,  applicants 
received  an  order  that  allows  a  CDSC  to 
be  imposed  on  share  purchases  of  $1 
million  or  more  in  the  event  of 
redemption  of  such  shares  within  24 
months  following  the  purchase,  at  a  rate 
equal  to  .50%.i  Prior  to  the  1991  Order, 
a  redemption  fee  was  imposed  on 
substantially  the  same  terms  as  the 
CDSC  and  retained  by  the  respective 
Fund.  At  that  time,  the  prospectus  for 
each  of  the  Flag  Investors  Classes  stated 
that,  if  approved  by  the  SEC,  a  CDSC 
would  be  imposed  and  paid  to  the 
Distributor  instead  of  the  redemption 
fee,  on  the  same  terms  and  conditions. 

4.  The  Class  B  Shares,  which  are 
offered  in  the  same  prospectus  as  the 
Flag  Investors  Class  Shares,  are 
designed  to  oRer  an  alternative  to 
investors.  The  Class  B  Shares  are  offered 
with  a  front-end  sales  charge  of  1.5%  on 
all  sales  of  less  than  $1,000,000  and 
have  a  rule  12b-l  fee  of  .60%.  At 
present,  there  generally  is  a  1%  fee  on 
redemptions  of  Class  B  Shares  for  a 
period  of  four  years,  and  the  respective 


<  Alex  BrowD  Cash  RaMTva  Fund.  Inc.  et  al.. 
Inveatmeol  CompoDy  Act  RalaaM  Na  18261  Qoly 
8. 1991)  (noUce)  and  (Aug.  7, 1091)  (order)  ("1991 
Order"). 
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Fund  retains  that  fee.  There  is  no  sales 
charge  or  redemption  fee  on  purchases 
of  $1  milhon  or  more.  The  prospectuses 
offering  the  Class  B  Shares  state  that,  if 
approved  by  the  Commission,  a  CDSC 
would  be  imposed  and  paid  to  the 
Distributor  instead  of  the  redemption 
fee,  on  the  same  terms  and  conditions. 

5.  Apphcants  propose  to  substitute  for 
the  present  redemption  fee  on  Class  B 
Shares  a  CDSC  arrangement  similar  to 
the  one  permitted  by  the  1991  Order.  No 
CDSC  will  be  imposed  on  Class  B 
Shares  until  the  effective  date  of  an 
order  granting  such  requested  relief,  and 
no  CDSC  will  be  imposed  on  any  Class 
B  Shares  issued  before  the  date  of  such 
order,  although  such  shares  will  still  be 
subject  to  the  redemption  fee  described 
above.  The  requested  relief  would  be  in 
addition  to,  but  would  not  supersede, 
the  1991  Order,  and  would  not 
authorize  any  CDSC  arrangements  other 
than  those  described  in  the  application 
and  in  the  1991  Order. 

6.  Under  the  proposed  CDSC 
arrangement,  a  CDSC  will  be  imposed 
on  Class  B  Shares  included  in  purchases 
of  less  than  $1,000,000  that  are 
redeemed  within  four  years  after  the 
end  of  the  calendar  month  in  which  the 
purchase  order  was  accepted.  The 
amount  of  the  CDSC  will  be  1%  of  the 
lesser  of  the  net  asset  value  of  the  shares 
redeemed  or  the  total  cost  of  such 
shares.  The  CDSC  will  be  deducted  from 
the  redemption  proceeds  otherwise 
payable  to  the  shareholder  and  will  be 
retained  by  the  Distributor.  No  CDSC 
wrill  be  imposed  when  the  shareholder 
redeems  shares  representing  amounts 
attributable  to  increases  in  Uie  value  of 
an  account  above  the  net  cost  of  the 
investment  due  to  increases  in  the  net 
asset  value  per  share;  shares  acquired 
through  reinvestment  of  income 
dividends  or  capital  gain  distributions; 
or  shares  held  for  more  than  four  years 
after  the  end  of  the  calendar  month  in 
which  the  purchase  order  was  accepted. 

7.  In  determining  whether  a  CDSC  is 
payable,  it  will  be  assumed  that  shares, 
or  amounts  representing  shares,  that 
were  not  subject  to  a  CDSC  are 
redeemed  first  and  that  other  shares  or 
amounts  were  then  redeemed  in  the 
order  purchased;  and  that  for  redeemed 
shares  that  were  acquired  in  exchange 
for  Class  B  Shares  of  another  Fund,  the 
fourth  year  period  would  relate  back  to 
the  initial  purchase  of  Fund  shares.  No 
CDSC  would  be  imposed  on  exchanges 
of  Class  B  Shares  to  purchase  Class  B 
Shares  of  another  Fund  and  such 
exchanges  wo\ild  be  effected  in 
compliance  with  rule  lla-3  under  the 
Act. 

8.  The  CDSC  may  be  waived  for  (a) 
redemption  of  shares  of  shareholders 


who  die  or  become  disabled  within  the 
meaning  of  section  72(m)(7)  of  the 
Internal  Revenue  Code  of  1986,  as 
amended:  and  (b)  redemptions  effected 

Eursuant  to  each  Fund's  right  to 
quidate  a  shareholder's  account  if  the 
aggregate  net  asset  value  of  shares  held 
in  the  accoimt  is  less  than  the  effective 
minimiun  account  size. 

9.  Applicants  also  seek  to  amend  the 
1991  Order  to  include  the  following 
additional  categories  of  shareholders  as 
to  whom  the  CDSC  regarding  the  Flag 
Investors  Shares  would  be  waived:  (a) 
Qualified  retirement  plans,  banks,  bank 
trust  departments  and  registered 
investment  advisory  companies 
affiliated  with  Alex.  Brown  or  Armata, 
acting  in  a  fiduciary  or  advisory 
capacity  for  individual,  institutional  or 
trust  accounts,  that  have  purchased  $1 
milUon  or  more  of  Flag  Investors  Classes 
shares;  (b)  directors  of  any  of  the  Funds, 
directors  and  employees  (and  their 
immediate  famiUes)  of  Alex.  Brown, 
Armata,  Participating  Dealers  and  their 
respective  affiliates;  and  (c)  participants 
in  a  Flag  Investors  fund  payroll  savings 
plan  program.  Applicants  have 
instituted  suitability  standards  and 
other  procedures  to  ensure  that  the 
waiver  groups  identified  in  this 
paragraph  are  not  offered  and  do  not 
purchase  Class  B  Shares. 

Applicant's  Condition 

If  the  requested  exemptive  relief  is 
granted,  applicants  expressly  agree  that 
they  will  comply  with  proposed  rule 
6C-10  imder  the  Act  (including  any 
modifications  that  are  proposed  prior  to 
the  adoption  of  the  rule)  until  such  rule 
is  adopted,  and  after  such  adoption  will 
comply  with  such  rule  in  the  form  in 
which  it  is  in  effect  from  time  to  time. 

For  the  SEC,  by  the  Division  of  Investment 
Management,  under  delegated  authority. 
Margaret  H.  McFarland, 
Deputy  Socretaiy. 
IFR  Doc.  93-22848  Filed  »-17-93;  8:45  am) 
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[R«l.  No.  IC-19709;  812-6S44] 

Goldman,  Sachs  and  Co.;  Application 

September  14, 1993. 

AGENCY:  Seoirities  and  Exchange 

Commission  ("SEC"). 

ACTION:  Notice  of  application  for 

exemption  under  the  Investment 

Company  Act  of  1940  (the  "Act"). 

APPLICANT:  Goldman,  Sachs  &  Co. 
RELEVANT  ACT  SECPONS:  Order  requested 
imder  sections  6(c,'  and  17(b)  of  the  Act 
to  amend  an  existing  order  granting  an 
exemption  from  section  1 7(a). 


SUMMARY  OF  APPLICATION:  An  existing 
order  permits  appUcant  to  engage  in 
principal  transactions  with  portfoUos  of 
any  registered  investment  company  of 
which  applicant  is  an  affiliated  person 
of  an  affiUated  person  solely  because  of 
its  sub-advisory  relationship  with  other 
portfolios  of  that  series  investment 
company.  Applicant  seeks  to  amend  the 
existing  order  to  permit  applicant  to 
engage  in  these  transactions  with  any 
non-series  investment  company  or  any 
portfolio  of  a  series  investment 
company  of  w^hich  applicant  is  an 
affiliated  person  of  an  affiliated  person 
solely  because  of  its  sub-advisory 
relationship  with  another  registered 
investment  company  or  portfolio  under 
common  control  with  the  investment 
company  or  portfoho  engaging  in  the 
principal  transaction. 
RUNG  DATE:  The  application  was  filed 
on  August  23, 1993. 

HEARING  OR  NOTIFICATION  OF  HEARING:  An 
order  granting  the  application  will  be 
issued  unless  the  SEC  orders  a  hearing. 
Interested  persons  may  request  a 
hearing  by  writing  to  the  SEC's 
Secretary  and  serving  applicant  with  a 
copy  of  the  request,  personally  or  by 
mail.  Hearing  requests  should  be 
received  by  tiie  SEC  by  5:30  p.m.  on 
October  12, 1993,  and  should  be 
accompanied  by  proof  of  service  on 
applicant,  in  the  form  of  an  affidavit  or, 
for  lawyers,  a  certificate  of  service. 
Hearing  requests  should  state  the  nature 
of  the  writer's  interest,  the  reason  for  the 
request,  and  the  issues  contested. 
Persons  who  wish  to  be  notified  of  a 
hearing  may  request  notification  by 
writing  to  the  SEC's  Secretary. 
ADDRESSES:  Secretary,  SEC,  450  Fifth 
Street,  NW.,  Washington,  DC  20549. 
Applicant,  85  Broad  Street,  New  York, 
New  York  10004. 

FOR  FURTHER  INFORMATION  CONTACT: 
James  J.  Dwyer,  Staff  Attorney,  at  (202) 
504-2920,  or  Robert  A.  Robertson, 
Branch  Chief,  at  (202)  272-3030 
(Division  of  Investment  Management. 
Office  of  Investment  Company 
Regulation). 

SUPPLEMENTARY  MFORMATION:  The 
following  is  a  simmiary  of  the 
application.  The  complete  application 
may  be  obtained  for  a  fee  at  the  SEC's 
Public  Reference  Branch. 

Applicant's  Representatioiu 

1.  On  May  11, 1993,  the  SEC  issued 
an  order  (the  "Existing  Order") » 
exempting  applicant  and  THE  ONE 
GROUP  (the  "Fund")  from  section  17(a) 


1  Invettmaat  Company  Act  Release  Nos.  19410 
(Apr.  15, 1993)  (notice)  and  19470  (May  11, 1993) 
(order). 
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of  the  Act  to  permit  portfolios  of  the 
Fund  to  engage  in  principal  transactians 
with  applicant  and  any  other  seciuities 
dealer  that  may  be  deemed  to  be  an 
affiliated  person  of  an  affiliated  person 
of  such  portfohos  solely  because  of  sub- 
advisory  relationships  with  other 
portfolios  of  the  Fund.  The  Existing 
Order  also  permits  applicant  to  engage 
in  principal  transactions  with  por^Uos 
of  any  fut\iTe  registered  investment 
company  of  which  applicant  is  an 
af^  Hated  person  of  an  affiliated  person 
solely  because  of  its  sub-advisory 
relationship  with  other  portfolios  of  that 
series  investment  company. 

2.  Applicant  seeks  to  amend  the 
Existing  Order  to  request  additional 
exemptive  relief  to  permit  applicant  to 
engage  in  principal  transactions  with 
any  non-series  investment  company  or 
any  portfolio  of  any  series  investment 
company  in  respect  of  which  applicant 
may  be  deemed  to  be  an  affiliated 
person  of  an  affiliated  person  solely 
because  of  a  sub-advisory  relationship 
with  another  registered  investment 
company  or  portfolio  of  a  registered 
investment  company  that  may  be 
considered  to  be  under  common  control 
with  the  investment  company  or 
portfolio  with  which  applicant  would 
engage  in  principal  transactions. 

3.  Goldman  Sachs  would  not  engage 
in  principal  transactions  with  any 
portfolio  for  which  any  affiliated  person 
of  Goldman  Sachs  serves  as  sub-adviser. 
In  addition,  Goldman  Sachs  would  not 
engage  in  principal  transactions  with 
any  portfolio  of  a  registered  investment 
company  where  Goldman  Sachs  or  any 
affiliated  person  thereof  is  an  affiliated 
person  of  (a)  the  portfolio  engaging  in 
the  principal  transaction,  (b)  the 
investment  adviser  of  that  portfolio,  or 
(c)  any  officer,  trustee/director,  or 
employee  of  such  registered  investment 
company. 

Applicant's  Legal  Analysis 

1.  Section  17(a)  makes  it  unlawful  for 
any  affiliated  person  of  a  registered 
investment  company,  or  an  af&liated 
person  of  such  person,  acting  as 
principal,  to  sell  securities  to  the 
company  or  to  purchase  securities  from 
the  company.  Section  2(a)(3)  defines 
"affiliated  person"  of  another  person  to 
include,  among  other  things,  any  person 
directly  or  indirectly  controlling, 
controlled  by,  or  under  common  control 
with,  such  other  person,  and  if  such 
person  is^an  investment  company,  any 
investm^t  adviser  thereof. 

2.  Section  17(b)  provides  for  SEC 
approval  of  a  proposed  affiliated 
transaction  that  would  be  otherwise 
prohibited  by  section  17(a)  if  the  terms 
of  the  transaction,  including  the 


consideration  to  be  paid  or  received,  are 
reasonable  and  £air  and  do  not  involve 
overreaching  on  the  part  of  any  person 
concerned,  the  transaction  is  consistent 
with  the  policy  of  each  registered 
investment  company  concerned,  and  the 
transaction  is  consistent  with  the 
general  purposes  of  the  Act.  Section  6(c) 
provides  that  the  SEC  may  exempt  any 
transactions  from  any  provision  of  the 
Act  if  such  exemption  is  necessary  or 
appropriate  in  the  pubUc  interest  and 
consistent  with  the  protection  of 
investors  and  the  purposes  birly 
intended  by  the  policy  and  provisions  of 
the  Act. 

3.  As  apphcants  stated  in  the  Original 
Apphcation,  the  portfolios  of  the  Fimd 
might  be  deemed  to  be  under  common 
control  vnthin  the  section  2(a)(3) 
definition  of  "affiliated  person."  Thus, 
each  portfoUo  might  be  deemed  to  be  an 
affiliated  person  of  each  other  portfolio 
of  the  Fund,  and  each  sub-adviser  of  a 
portfolio  may  be  deemed  to  be  an 
affiliated  person  of  an  affiliated  person 
of  any  of  the  Fund's  portfolios  that  it 
does  not  advise.  The  Original 
Application  farther  noted  that  each 
sucn  sub-adviser,  as  an  affiliated  person 
of  each  portfolio  it  advises  and  as  an 
affiliated  person  of  an  affiliated  person 
of  each  otner  portfolio,  may  be 
prohibited  by  section  17(a)  from 
engaging  in  principal  transactions  with 
any  of  the  portfolios.  Consequently, 
applicant  and  the  Fund  requested  and 
Obtained  the  Existing  Order. 

4.  Applicant  believes  that  the  relief 
granted  under  the  Existing  Order  could 
be  viewed  as  not  extending  to  principal 
transactions  with  a  non-series 
investment  company  in  respect  of 
which  applicant  may  be  an  affiliated 
person  of  an  affiliated  person  solely 
because  of  a  sub-advisory  relationship 
with  (a)  another  non-series  investment 
company,  or  (b)  a  portfolio  of  a  series 
investment  company  which  may  be 
considered  under  conmion  control  with 
the  non-series  company  with  which 
applicant  would  engage  in  principal 
transactions.  In  addition,  the  Existing 
Order  could  be  viewed  as  not  extending 
to  portfolios  of  a  series  investment 
company  in  respect  of  which  applicant 
may  he  considered  an  affiliated  person 
of  an  affiliated  person  solely  because  of 
a  sub-advisory  relationship  with  another 
investment  company  or  portfolio  thereof 
that  may  be  deemed  to  be  under 
common  control  with  the  portfolio  of 
the  registered  investment  company  vn\h 
which  applicant  would  engage  in 
principal  transactions.  Applicant 
oeheves  the  requested  amended  order  is 
necessary  to  permit  it  to  enter  into  sub- 
advisory  relationships  with  registered 
investment  companies  and  portfolios 


thereof  that  are  part  of  a  fund 
"complex"  or  that  are  otherwise  xmder 
common  control  with  other  registered 
investment  companies  and  their 
portfolios  without  prejudicing  such 
other  registered  companies  and 
portfolios  by  virtue  of  precluding  them 
bom  transacting  with  applicant. 
5.  Applicant  contends  that  the 
requested  reUef  is  in  substance  identical 
to  the  rehef  granted  by  the  Existing 
Order  and  presents  no  new  issues  of  law 
and  no  materially  different  facts  than 
were  presented  in  the  application  in 
connection  with  the  Existing  Order. 
Accordingly,  applicant  beUeves  that  the 
requested  amended  order  satisfies  the 
standards  under  sections  6(c)  and  17(b). 

For  the  Commission,  by  the  Division  of 
Investment  Management,  under  delegated 
authority. 

Mai^garat  H.  McFarland. 
Deputy  Secretary. 

[FR  Doc.  93-22893  Filed  9-17-93;  8:45  ami 
BiLUNa  cooe  wio-ei-« 


SMALL  BUSINESS  AOMtNISTRATION 
[Declaration  at  Disastar  Loan  Area  «2678] 

Commonwealth  of  Virginia;  Declaration 
of  DIaaster  Loan  Area 

Chesterfield,  Dinwiddie,  and  Prince 
George  Counties,  the  Independent  Cities 
of  Colonial  Heights,  Hopewell,  and 
Petersburg,  as  well  as  the  contiguous 
counties  of  Amelia,  Bruns^vick,  Charles 
City,  Goodiland,  Greensville,  Henrico, 
Nottoway,  Pov/hatan.  Surry,  and  Sussex 
and  the  independent  Qty  of  Richmond, 
in  the  Commonwealth  of  Virginia, 
constitute  a  disaster  area  as  a  result  of 
damages  caused  by  tornadoes  which 
occurred  on  August  6, 1993. 
Applications  for  loans  for  physical 
damage  as  a  resxilt  of  this  disaster  may 
be  filed  imtil  the  close  of  business  on 
November  12, 1993  and  for  economic  • 
injury  xmtil  the  close  of  business  on 
June  10, 1994  at  the  address  listed 
below:  U.S.  Small  Business 
Administration,  Disaster  Area  1  Office, 
360  Rainbow  Blvd.  South,  3rd  Floor, 
Niagara  Falls,  NY  14303,  or  other  locally 
annoimced  locations. 

The  interest  rates  are: 


Percent 

For  Physical  Damage: 
Homeowners       With       Credit 
Available  Eliurwhare  

8.000 

Homeowners    Without    Credit 
Available  Elsewhere  

4.000 

Businesses  With  Credit  Avail- 
able Elsewhere  

8.000 

Businesses  and  Non-Profit  Or- 
gnnizations    Without    Credit 
Available  Elsewhere  

4.000 
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OtliOTS  (Including  Non-Praftt 
Organiutioiis)  With  Credit 
Availabia  Elsewhara  ...._...>-.. 
For  Economic  Injiiry: 

Businesses  and  Small  Agricul- 
tural Cooperatlvef  Without 
Oedit  Available  Elsewhere  ... 


Peicrat 


7.625 


4.000 


The  number  anigned  to  this  disaster 
for  physical  damage  is  267812  and  for 
economic  injury  the  nimiber  is  803000. 

(Catalog  of  Federal  Domestic  Assistance 
Program  Nos.  59002  and  59008) 

Dated:  September  10, 1993. 
Enldne  B.  BovHas, 
Administrator 
(PR  Doc.  93-22899  Filed  9-17-93;  8:45  am] 


DEPARTMENT  OF  STATE 
[Public  Notlc*  Na  18S71 

Advisory  ConimittM  to  tho  Unltod 
StatM  Soction  Intorntlonol 
CommlMion  for  tho  Conaervatlon  of 
Atlantic  Tunas;  Partially  Cloaad 
Moating 

The  Advisory  Committee  to  the 
United  States  Section  of  the 
International  Commission  for  the 
Conservation  of  Atlantic  Tunas  (ICCAT) 
will  meet  on  October  14  and  15, 1993. 
at  the  Silver  Spring  Plaza  Holiday  Inn. 
8777  Georgia  Avenue,  Silver  Spring. 
Maryland.  The  Octobw  14. 1993  session 
will  be  open  to  the  interested  public  and 
will  begin  at  9:30  a.m.  The  Committee 
will  review  the  decisions  reached  at  the 
1991  and  199Z  ICCAT  meetings, 
highlight  ongoing  scientific 
preparations,  and  identify  outstanding 
issues  for  the  1993  annual  ICCAT 
meeting. 

The  Advisory  Committee  will  also 
meet  in  closed  session  beginning  at  9:30 
a.m.  on  October  15.  The  session  will  not 
be  open  to  the  public  inasmuch  as  the 
discussion  will  involve  classified 
matters  pertaining  to  the  United  States 
negotiating  position  to  be  taken  at  the 
upcoming  ICCAT  annual  meeting  in 
Madrid.  Spain,  November  8-12. 1993. 
The  members  of  the  Advisory 
Committee  will  examine  various  options 
for  the  U.S.  negotiating  position  at  the 
Novembo'  meetipg.  aiid  these 
considerati(»M  mtist  necessarily  involve 
a  review  of  classified  materials. 
Accordingly,  the  determination  has 
been  made  to  cloee  this  portion  of  the 
meeting  pursuant  to  section  10(d)  of  the 
Federal  Advisory  Committee  Act.  5 
U.S.C.  app.  I  and  S  U.S.C  552b(c)(l)  and 
(c)(9). 


Requeats  br  fiutber  i 
the  meeting  should  be  i 
Brian  S.  Hallman,  Depi 
Office  of  Marine  C  3nse 
OMC).  room  5806,  U.S. 
State,  Washington.  205 
Hallman  can  be  reachei 
on  (202)  647-2335  Of  b 
736-7350. 


ifomatiaD  on 
inctedtoMr. 
ty  DirectOT. 
vation  (OES/ 
Department  of 
tO-7818.  Mr. 
i  by  telephone 
f  FAX  on  (202) 


Date:  September  1, 1993. 
R.  Tucker  Scully. 

Acting  Deputy  Assistant  Secretary.  Oceans 

Affairs. 

[FR  Doc.  93-22811  Filed  &-1T-93;  8:45  am] 
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DEPARTMENT  OF  TRANSPORTATION 

Federal  Aviation  Administration 

Noise  Expoaurs  Mop  Notice;  Racalpt  of 
Noisa  Compotlblltty  Program  aiHl 
Request  for  Revtew;  Norwood 
Memorial  Airport,  Mor^ood,  IMA 

AGENCY:  Federal  Aviation 
Administration.  DOT. 
action:  Notice. 

SUMMARY:  The  Federal  Aviation 
Administration  (FAA)  annoimces  its 
determination  that  the  noise  exposure 
map  for  Norwood  Memorial  Airport,  as 
submitted  by  the  Norwood  Airport 
Commission  under  the  provisions  of 
title  I  of  the  Aviation  Safaty  and  Noise 
Abatement  Act  of  1979  tPiib.  L  96-193) 
and  14  CFR  part  150.  is  in  compliance 
with  applicable  requirements.  The  FAA 
also  announces  that  it  is  reviewing  a 
proposed  noise  compatibility  program 
that  was  submitted  for  Norwood 
Memorial  Airport  tJider  part  150.  in 
conjunction  with  the  noise  exposure 
map.  and  that  this  program  wUl  be 
approved  or  disapproved  on  or  before 
March  2. 1994. 

EFFECTIVE  DATE:  The  efiiactive  date  of  the 
FAA's  determination  on  the  noise 
exposure  map  and  of  the  start  of  its 
review  of  the  associatea  noise 
compatibility  program  is  September  3. 
1993.  The  public  comment  period  ends 
on  October  22, 1993. 
FOR  FURTHER  MFORMATION  CONTACT: 
John  C.  Silva.  Federal  Aviation 
Administraticm,  New  England  Region. 
Airports  Division,  ANE-602,  12  New 
England  Executive  Park,  Burlington. 
Massachusetts  01803-5299. 

Comments  on  the  proposed  noise 
compatibility  program  ^ould  also  be 
submitted  to  the  mcve  office. 
SUPPlfMENTARY  iNFCRMATION:  This 
notice  annoimces  that  the  FAA  finds 
that  the  noise  exposure  map  submitted 
for  Norwood  Memarial  Airport  is  in 


compliance  with  applicable 
requirements  of  part  150,  effective 
September  3, 1993.  Further,  FAA  is 
reviewing  a  proposed  noise 
compatibili^  program  for  that  airport 
which  will  be  approved  or  disapproved 
on  or  before  March  2, 1994.  This  notice 
also  announces  the  availabiUty  of  this 
program  for  public  review  and 
comment. 

Under  section  103  of  title  I  of  the 
Aviation  Safety  and  Noise  Abetement 
Act  of  1979  (hereinafter  referred  to  as 
"the  Act"),  an  airport  operator  may 
submit  to  the  FAA  a  noise  exposure 
map  which  meets  applicable  regulatioiis 
and  which  depicts  noncompatible  land 
uses  as  of  the  date  of  submissicm  of  such 
map,  a  description  of  projected  aircraft 
operations,  and  the  ways  in  which  such 
operations  will  aSact  sudi  map.  The  Act 
requires  such  map  to  be  developed  in 
consultation  with  interested  and 
affected  parties  in  the  local  community, 
government  agencies,  and  persons  using 
the  airport  An  airpcKl  operator  who  has 
submitted  a  noise  exposure  map  that  is 
found  by  FAA  to  be  in  compliance  with 
the  requirements  of  Fedoal  Aviation 
Regulation  (FAR)  part  150.  promulgated 
pursuant  to  title  I  of  the  Act.  may 
submit  a  noise  compatibility  program 
for  FAA  approval  which  sets  forth  the 
measures  the  operator  has  taken,  or 
proposes,  for  the  introduction  of 
additional  noncompatible  uaas. 

The  Norwood  Airport  Commissian 
submitted  to  the  FAA  on  July  13, 1993, 
a  noise  exposure  map.  descriptions,  and 
other  documentation  which  were 
produced  during  the  Airport  Noise 
Compatibility  Planning  (part  150)  study 
at  Norwood  Memorial  Airport  from 
December  1985  to  Jvdy  1993.  It  was 
requested  that  the  FAA  review  this 
material  as  the  noise  exposure  map,  as 
described  in  section  103(a)(1)  of  the  Act. 
and  that  the  noise  mitigation  measures, 
to  be  implemented  jointly  by  the  airport 
and  surrounding  communities,  be 
approved  as  a  noise  compatibility 
program  under  section  104(b)  of  the  Act. 

The  FAA  has  completed  its  review  of 
the  noise  exposure  map  and  related 
descriptions  submitted  by  Norwood 
Memorial  Airport  The  specific  maps 
considered  were  Figure  7-1,  Baseliiie 
Existing  Noise  Exposure  Map:  1987, 
Figiire  7-2,  Baseline  Future  Noise 
Exposure  Map:  1992,  and  Figure  7-5, 
Forecast  Noise  Exposure  Map:  1992 
(With  Noise  Compatibihty  Program) 
along  vnth  the  supporting 
documentation  in  "FAR  Part  150  Noise 
Exposvire  Map  and  Documentation". 
The  FAA  has  detramined  that  the  maps 
for  Norwood  Memorial  Airport  are  in 
compliance  with  applicable 
requirements.  This  ietermination  is 
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effective  on  September  3, 1993.  FAA's 
determination  on  an  airport  operator's 
noise  exposure  maps  is  limited  to  a 
finding  mat  the  maps  were  developed  in 
accordance  with  the  procedures 
contained  in  appendix  A  of  FAR  part 
150.  Such  determination  does  not 
constitute  approval  of  the  applicant's 
data,  information  or  plans,  or  a 
commitment  to  approve  a  noise 
compatibility  program  or  to  fund  the 
implementation  of  that  program. 

IT  questions  arise  concerning  the 
precise  relationship  of  specific 
properties  to  noise  exposure  contours 
depicted  on  a  noise  exposiue  map 
submitted  under  section  103  of  the  Act, 
it  should  be  noted  that  the  FAA  is  not 
involved  in  any  way  in  determining  the 
relative  locations  of  specific  properties 
with  regard  to  the  depicted  noise 
contours,  or  in  interpreting  the  noise 
exposure  map  to  resolve  questions 
concerning,  for  example,  which 
properties  should  be  covered  by  the 
provisions  of  section  107  of  the  Act. 
These  functions  are  inseparable  bom 
the  ultimate  land  use  control  and 
planning  responsibilities  of  local 
government.  These  local  responsibilities 
are  not  changed  in  any  way  under  part 
150  or  through  FAA's  review  of  a  noise 
exposure  map.  Therefore,  the 
responsibility  for  the  detailed 
overlaying  of  noise  exposure  contours 
onto  the  map  depicting  properties  on 
the  surface  rests  exclusively  with  the 
airport  operator  which  submitted  the 
map,  or  with  those  public  agencies  and 
planning  agencies  with  which 
consultation  is  required  under  section 
103  of  the  Act.  The  FAA  has  relied  on 
the  certification  by  the  airport  operator, 
under  §  150.21  or  FAR  part  150,  that  the 
statutorily  required  consultation  has 
been  accompushed. 

The  FAA  nas  formally  received  the 
noise  compatibility  program  for 
Norwood  Memorial  Airport,  also 
effective  on  September  3, 1993. 
Preliminary  review  of  the  submitted 
material  indicates  that  it  conforms  to  the 
requirements  for  the  submittal  of  noise 
compatibility  programs,  but  that  further 
review  will  be  necessary  prior  to 
approval  or  disapproval  of  the  program. 
The  formal  review  period,  hmited  by 
law  to  a  maximum  of  180  days,  will  be 
completed  on  or  before  March  2, 1994. 
The  FAA's  detailed  evaluation  will  be 
conducted  under  the  provisions  of  14 
CFR  part  150,  §  150.33.  The  primary 
considerations  in  the  evaluation  process 
are  whether  the  proposed  measures  may 
reduce  the  level  of  aviation  safety, 
create  an  undue  burden  on  interstate  or 
foreign  commerce,  or  be  reasonably 
consistent  with  obtaining  the  goal  of 
reducing  existing  noncompatibie  land 


uses  and  preventing  the  introduction  of 
additional  noncompatibie  land  uses. 

Interested  persons  are  invited  to 
comment  on  the  proposed  program  with 
specific  reference  to  these  factors.  All 
comments,  other  than  those  properly 
addressed  to  local  land  use  authorities, 
will  be  considered  by  the  FAA  to  the 
extent  practicable.  Copies  of  the  noise 
exposxire  map,  the  FAA's  evaluation  of 
the  map,  and  the  proposed  noise 
compatibility  program  are  available  for 
examination  at  the  following  locations: 
Norwood  Memorial  Airport,  Airport 

Manager's  Office,  Ammon  Terminal, 

Norwood  Memorial.  MA  03103 
Federal  Aviation  Administration.  New 

England  Region,  Airports  Division. 

AI'fe-602. 12  New  England  Executive 

Park.  Burlington.  Massachusetts 

01803-5299 

Questions  may  be  directed  to  the 
individual  named  above  under  the 
heading:  FOR  FURTHER  MFORMATION 
CONTACT. 

Issued  in  Burlington,  Massachusetts,  on 
September  3, 1993. 
Vincent  A.  Scarano, 

Manager,  Airports  Division,  New  England 
Region. 

IFR  Doc  93-22905  Filed  9-17-93;  8:45  ami 
MUMQ  COOf  4t10-13-M 


Availability  of  Draft  Envlronmantal 
impact  Statamant  (DEIS)  for  tha 
Eatabilahmant  of  an  instrument 
Landing  System  (ILS)  on  Runway  11  at 
Newark  intamationai  Airport,  Newark, 
NJ 

agency:  Federal  Aviation 

Administration,  Department  of 

Transportation. 

action:  Notice  of  availability  of  Draft 

Environmental  Impact  Statement  PEIS). 

summary:  The  Federal  Aviation 
Administration  (FAA)  is  issuing  this 
Notice  to  advise  the  public,  local.  State 
and  Federal  agencies,  and  all  other 
interested  parties  of  the  availability  of  a 
Draft  Environmental  Impact  Statement 
(DEIS),  which  assesses  the  potential 
effects  of  constructing  and  operating  an 
Instrument  Landing  System  (ILS) 
facility  on  Rim  way  11  at  Newark 
International  Airport,  Newark.  New 
Jersey.  The  DEIS  has  been  prepared  in 
accordance  with  the  National 
Environmental  Policy  Act  of  1969.  The 
purpose  of  this  proposed  action  is  to 
reduce  delays  to  the  aircraft  and 
passengers  utilizing  Newark 
International  Airport  and  to  provide 
more  efficient  use  of  the  existing 
runways. 

ADDRESSES:  Comments  on  the  DEIS  may 
be  submitted  in  writing  and  may  be 


mailed  or  hand  delivered  to  the  FAA  at 
the  following  address:  Mr.  Herbert  Ross 
(AEA-401).  Assistant  Manager.  Airway 
Facilities  Division.  Federal  Aviation 
Administration,  Fitzgerald  Federal 
Building  #111.  John  F.  Kennedy 
International  Airport.  Jamaica.  New 
York  11430. 

FOR  FURTHER  INFORMATION  CONTACT: 
Mr.  Thomas  Horn  of  the  Federal 
Aviation  Administration  at  (718)  553- 
1508,  or  Mr.  Errol  Francis  of  the  Federal 
Aviation  Administration  at  (718)  553- 
1158. 

SUPPLEMENTARY  MFORMATION:  An  FAA 
evaluation  concluded  that  the 
installation  of  an  ILS  on  Rimway  11  at 
Newark  International  Airport  would 
reduce  aircraft  and  passenger  delays  and 
provide  for  greater  efficiency  in  the  use 
of  the  existing  runways.  The  FAA,  in 
cooperation  with  the  Port  Authority  of 
New  York  and  New  Jersey  (PANYNJ), 
began  the  preparation  of  an 
Environmental  Assessment  (EA)  for  an 
Instnmient  Landing  System/Microwave 
Landing  System  (ILS/MLS). 

A  public  hearing  was  held  on 
September  19, 1991  to  receive 
comments  regarding  the  Draft 
Environmental  Assessment  (EA)  for  the 
proposed  Runway  11  ILS/MLS  at 
Newark  International  Airport;  and  a 
Notice  of  Intent  to  prepare  an 
Environmental  Impact  Statement  (EIS) 
was  published  in  die  Federal  Register 
by  the  FAA  on  March  29, 1993  inviting 
comments.  Both  verbal  and  written 
comments  were  received.  Comments 
from  the  public  hearing  and  those 
arising  from  the  publication  of  the 
Notice  of  Intent  have  been  incorporated  . 
into  the  DEIS.  An  MLS  is  no  longer  part 
of  the  proposed  action. 

Several  alternatives  to  the  proposed 
action  were  evaluated  in  the  DEIS, 
including:  Shifting  the  demand  to  other 
airports;  restricting  aircraft  operations 
during  peak  operating  hours;  installing 
a  precision  instrument  landing  system 
on  another  runway;  and  no  action. 

An  analysis  of  both  the  function  of  the 
ILS  and  the  data  used  to  develop  the 
Environmental  Assessment  led  to  the 
recommendation  to  prepare  an 
Environmental  Impact  Statement  (EIS) 
for  the  proposed  installation  of  an  ILS 
on  Rimway  11  at  Newark  International 
Airport.  The  analysis  also  .shows  that 
this  project  is  separate  from  the  current 
EIS  that  is  being  studied  for  the 
Expanded  East  Coast  Plan  (EECP).  The 
Runway  11  precision  approach  is  not 
considered  a  component  of  the  EECP, 
rather  it  is  a  stand  alone  project  needed 
to  reduce  operating  delays  to  Newark 
International  Airport.  Thus,  the  need  to 
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prepare  a  separate  EIS  is  reasonable  and 
appropriate. 

Comm«its  on  the  I^S  are  invited 
from  Federal,  State,  and  local  agencies, 
and  all  otber  interested  parties,  and 
should  be  directed  to  the  FAA  at  the 
addresses  provided  above.  All 
comments  received  or  postmarked 
within  45  days  from  the  date  of 
publication  of  the  Environmental 
Protection  Agency's  (EPA)  Notice  of 
Availability  of  the  DEIS  in  the  Federal 
Register  vail  be  considered  in  the 
preparation  of  the  Final  Environmental 
Impact  Statement. 

The  DEIS  is  available  for  public 
review  at  the  following  locations:  (1) 
Cranford  Public  Library,  224  Walnut 
Avenue,  Cranford,  New  Jersey  (contact 
the  Head  Librarian);  (2)  EUzabeth  Public 
Library,  11  South  Broad  Street, 
Elizabeth,  New  Jersey  (contact  the  Head 
Librarian);  (3)  Newark  PubUc  Library,  5 
Washington  Street,  Newark.  New  Jersey 
(contact  the  Head  Librarian);  (4)  Air 
Traffic  Control  Tower,  ro<Hn  112.  Towei 
Road,  Newark  International  Airport  (ask 
for  Mr.  Ludous  Riley). 

To  obtain  a  copy  of  the  I£IS,  submit 
a  written  request  to:  Mr.  Thomas  Horn 
(A£A-i51.3),  Supwvisor.  Navaida/ 
VisaidsAVeether  SectlGn.  Airway 
Facilities  Division.  Fedenl  Aviation 
Administratian,  Fitzgerald  Fedoal 
Building  4111.  John  F.  Keimedy 
International  Airport,  Jamaica,  New 
York  11430. 
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Issued  in  Jamaica.  New  York,  on 
September  13, 1993. 
Herbert  Ko«, 

Assistaat  UanagBr,  Airway  Facilities  Division. 

FAA  Eastern  Region. 

(FR  Doc.  93-22907  Filed  9-17-^3;  8:45  am] 

BIUJNQ  COOe  4»1»-19-H 

[Summary  NoUoe  No.  PC-«S-42] 

PetKiont  for  Exemption;  Summary  o( 
Petitions  Received;  Diepoeitions  of 
Petitions  Issued 

MENCtl  Federal  Aviation 
Administration  (FAA),  DOT. 
ACTION:  Notice  of  petitions  for 
exemption  received  and  of  dispositions 
of  prior  petitions. 

SUMMARY:  Pursuant  to  FAA's  rulemaking 
provisions  governing  the  application, 
processing,  and  diapositian  of  petitions 
for  exemption  (14  CFR  part  11),  this 
notice  contains  a  summaiy  of  certain 
petitions  seeking  relief  from  specified 
requirements  of  the  Federal  Aviation 
Regulations  (14  CFR  chf^pterl). 
dispositions  of  certain  petitions 
previously  recnved,  and  conectians. 
The  purpose  of  this  notice  is  to  improve 


the  public's  awareaeM  of,  and 
participation  in,  this  aspect  of  FAA's 
regulatory  activities.  Neithw  pubUcation 
of  this  notice  nor  the  inclusion  or 
omission  of  information  in  the  summary 
is  intended  to  affect  the  legal  status  of 
any  petition  or  its  final  disposition. 
DATES:  Comments  on  petitions  received 
must  identify  the  petition  docket 
number  involved  and  must  be  received 
on  or  before  October  11, 1993. 
ADDRESSES:  Send  comments  on  any 
petition  in  triplicate  to:  Federal 
Aviation  Administration,  Office  of  the 
Chief  Counsel.  Attn:  Rule  Docket  (AGC- 

10),  Petition  Docket  No. ,  800 

Independence  Avenue  SW^ 
Washington.  DC  20591. 

The  petition,  any  comments  received, 
and  a  copy  of  any  final  disposition  are 
filed  in  Uie  assigned  regulatory  docket 
and  are  available  for  examination  in  the 
Rules  Docket  (AGC-10):  room  915G, 
FAA  Headquarters  Building  (FOB  lOA), 
800  Independence  Avenue  SW., 
Washington.  DC  20591;  telephone  (202) 
267-3132. 

FOR  FURTHER  INFORMATION  CONTACT:  Mr. 
Frederick  M.  Haynes.  Office  of 
Rulemaking  (ARM-1),  Federal  Aviation 
Administration,  80^3  Independence 
Avenue  SW.,  Washington,  DC  20591; 
telephone  (202)  287-3939. 

This  notice  is  published  pursuant  to 
paragraphs  (c),  (e),  and  '^  of  §  11.27  of 
part  11  of  the  Federal  Aviation 
Regulations  (14  CFR  part  11), 

Issued  in  Washington.  DC.  on  September 
13, 1993. 

Donald  P.  Byrne.  I 

Assistant  Chief  Counsel  for  Regulations. 

Petitioiis  fix-  Exonption 

i?ocicet  No.;  20853 

Petitioner:  United  Air  Lines 

Sections  of  the  FAR  Affected:  14  CFR 
121.99  and  121.351 

Description  of  Belief  Sought:  To  extend 
Exemption  No.  3122  to  allow  United 
Airlines  to  continue  to  cerate  its 
airplanes  in  extended  overwater 
operations  in  the  Western  Atlantic, 
Caribbean  Sea.  and  the  Gulf  of  Mexico 
with  one  high  frequency  radio  and 
one  IcDg-range  navigation  system. 

DocJcetAfo..- 26012 

Petitioner:  Federal  Express  Corporation 

Sections  of  the  FAR  Affected:  14  CFR 
121.583(a) 

Description  trf  Relief  Sought:  To  extend 
Exemption  Na  5129  to  allow  Federal 
Express  to  continue  to  transport 
medical  personnel  assigned  to  Project 
Orbis  (a  Douglas  DC-6  flying  eye 
hospital,  which  opoatea  throughout 
the  world)  without  complying  with 
the  passenger  canyiog  requirements 
specified  in  part  121  of  tlM  PAR. 


Docicrt  Mb.  27340 

Petitioner  Mr.  WiUiam  Orr 

Sections  (^  the  FAR  Affected:  14  CFR 
65.77 

Description  of  Relief  Sought  To  allow 
the  petitioner  to  take  the  airframe  and 
powerplants  test  without  having  the 
required  30  months  of  practical 
experience  concurrently  performing 
the  duties  appropriate  to  both  the 
airframe  and  powerplants  ratings  and 
reUef  from  the  worfci  "satisfactory  to 
the  Administrator"  as  it  appears  in 
§65.77. 

ZJocJtef  No..- 27357 

Petitioner:  Mr.  Robert  E.  Bartow 

Sections  of  the  FAR  Affected:  14  CFR 
121.383(c) 

Description  of  Relief  Sought:  To  allow 
petitioner  to  serve  as  a  pilot  in  part 
121  air  carrier  operations  after  his 
60th  birthday. 

Docket  No..  27405 

Petitioner:  British  Airways 

Sections  of  the  FAR  Affected:  14  CFR 
129.18(a) 

Description  of  Relief  Sought:  To  allow 
British  Airways  to  operate  its 
Concorde  aircraft  in  the  U.S.  without 
the  Traffic  Alert  and  Collision 
Avoidance  System  (TCAS)  installed 
until  July  1, 1994. 

Itodcet  No.;  27411 

Petitioner:  ElKott  Beechcraft  of  Omaha, 
Inc. 

Sections  of  the  FAR  Affected:  14  CFR 
91.109  (a)  and  (b)(3) 

Description  of  Relief  Sought  To  allow 
the  petitioner's  part  135  instructors  to 
provide  initial  and  recurrent  flight 
training  and  simulated  instrument 
flight  training  in  Beech  Baron  aircrafi, 
equipped  with  a  functioning 
throwover  control  wheel,  for  the 
purpose  of  maintaining  part  135  Pilot- 
in-Command  quaUfications. 
Additionally,  die  petitioners  part  135 
check  airmen  would  be  allowed  to 
conduct  part  135  flight  tests  under 
simulated  instrtunent  conditions  in 
said  aircraft. 

Dispositiaiie  of  Petitknia 

Z)ocJcet  No.;  21780 

Petitioner  Civil  Air  Patrol 

Sections  of  the  FAR  Affected:  14  CFR 
61.118 

Description  of  Relief  Sou^it/ 
Disposition:  To  extend  Exemption  No. 
4042  to  continue  to  permit  the 
members  of  the  Gvil  Air  Patrol  to  be 
reimbxused  for  fiiel,  oil,  and 
maintenance  costs  that  are  directly 
related  to  the  performance  of  official 
search  and  rescue  missions.  Grant, 
September  3, 1993.  Exemption  No. 
4042E. 

Docket  No.:  26302 
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Petitioner:  Flight  Safety  International 

Sections  of  the  FAR  Affected:  14  CFR 
135.293. 135.297. 135.299, 135.337 
and  part  121  appendix  H 

Description  of  Relief  Sought/ 
Disposition:  To  extend  Exemption  No. 
5241  to  continue  to  permit  Flight 
Safety  International  to  offer  contract 
pilot  simulator  training,  instructors 
and  check  airmen  to  part  135 
certificate  holders  who  operate 
turbojet/turboprop  aircraft,  including 
turbine-powered  rotorcraft.  Grant, 
Septembers,  1993,  Exemption  No. 
5241C. 

Docket  No.:  27147 

Petitioner:  Bulldog  Airlines,  Inc. 

Sections  of  the  FAR  Affected:  14  CFR 
135.143(c)(2) 

Description  of  Relief  Sought:  To  allow 
Bulldog  Airlines,  Inc.  to  operate 
without  a  TSO-C112  (Mode  S) 
transponder  installed  on  its  aircraft 
operating  under  the  provisions  of  part 
135.  Grant,  Septembers.  1993, 
Exemption  No.  5739. 

Docket  No.:  27263 

Petitioner:  Southern  Air  Transport 

Sections  of  the  FAR  Affected:  14  CFR 
121.  appendix  H 

Description  of  Relief  Sou^t/ 
Disposition:  To  allow  CAE,  Inc.  to 
train  Southern  Air  Transport's  initial 
cadre  of  B-747  pilots  and  flight 
engineers  in  an  initial,  transition, 
upgrade,  differences,  and  recurrent 
training  in  an  approved  simulator 
using  an  approved  advanced 
simulator  training  program,  for  a  6 
month  period,  without  CAE 
instructors  meeting  the  employment 
requirements  of  appendix  H.  Partial 
Grant,  September  7, 1993,  Exemption 
No.  5736. 

Docket  No.:  27327 

Petitioner:  Midway  Aviation 

Sections  of  the  FAR  Affected:  14  CFR 
135.143(c)(2) 

Description  of  Relief  Sought:  To  allow 
petitioner  to  operate  without  a  TSO- 
C112  (Mode  S)  transponder  installed 
on  its  aircraft  operating  under  the 
provisions  of  part  135.  Grant, 
September  8, 1993,  Exemption  No. 
5738. 

Docket  No.:  27437,  27438.  27440 

Petitioner:  Northwest  Airlines,  Atlantic 
Southwest  Airlines,  and  Crown 
Airways 

Sections  of  the  FAR  Affected:  14  CFR 
121.417  (c)(l)(i).(c)(l)(ii),  and  (d) 

Description  of  Relief  Sought:  To  allow 
the  petitioners  additional  time  to 
conduct  and  record  crewmember 
training  of  an  approved  fire  fighting 
drill  using  protective  breathing 
equipment  as  required,  until 


December  31. 1993.  Grant,  September 
1, 1993,  Exemption  No.  5735. 

[PR  Doc  93-22902  Filed  9-17-93;  8:45  am] 
MLUNQ  cooe  myo-M-m 

Air  Traffic  Procadurea  Advlaory 
Commlttaa;  Maating 

AGENCY:  Federal  Aviation 
Administration  (FAA)  DOT. 
ACnON:  Notice  of  meeting. 

SUMMARY:  The  FAA  is  issuing  this  notice 
to  advise  the  public  that  a  meeting  of 
the  Federal  Aviation  Administration  Air 
Traffic  Procedures  Advisory  Comimittee 
(ATP AC)  will  be  held  to  review  present 
air  traffic  control  procedures  ana 
practices  for  standardization, 
clarification,  and  upgrading  of 
terminology  and  procedures. 
DATES:  The  meeting  will  be  held  from 
October  18  through  October  21. 1993, 
from  9  a.m.  to  5  p.m  each  day. 
ADDRESSES:  The  meeting  will  be  held  at 
the  Department  of  Transportation, 
(rooms  8236-8238),  400  7th  Street,  SW., 
Washington,  DC. 

FOR  FURTHER  MFORMATKM  CONTACT: 
Mr.  Timothy  E.  Halpin,  Executive 
Director,  ATP  AC,  Air  Traffic  Rules  and 
Procedures  Service,  800  Independence 
Avenue,  SW.,  Washington,  DC  20591, 
telephone  (202)  267-3725. 
SUPPLEMENTARY  MFORMATION:  Pursuant 
to  section  10(a)(2)  of  the  Federal 
Advisory  Committee  Act  (Pub.  L.  92- 
463;  5  U.S.C.  App.  2),  notice  is  hereby 
given  of  a  meeting  of  the  ATPAC  to  be 
held  from  October  18  through  October 
21, 1993,  at  the  Department  of 
Transportation,  (rooms  8236-8238),  400 
7th  Street,  SW.,  Washington,  DC. 

The  agenda  for  this  meeting  will 
cover:  A  continuation  of  the 
Comniittee's  review  of  present  air  traffic 
control  procedures  and  practices  for 
standardization,  clarification,  and 
upgrading  of  terminology  and 
procedures.  It  will  also  include: 

1.  Approval  of  Minutes. 

2.  Submission  and  Disaission  of  Areas 

of  Concern. 

3.  Discussion  of  Potential  Safety  Items. 

4.  Report  from  Executive  Director. 

5.  Items  of  Interest. 

6.  Discussion  and  agreement  of  location 

and  dates  for  subsequent  meetings. 
Attendance  is  open  to  the  interested 
public  but  limited  to  the  space 
available.  With  the  approved  of  the 
Chairperson,  members  of  the  public  may 
present  oral  statements  at  the  meeting. 
Persons  desiring  to  attend  and  persons 
desiring  to  present  oral  statements 
shoiUd  notify  the  person  listed  above 
not  later  than  October  15. 1993.  The 


next  quarterly  meeting  of  the  FAA 
ATPAC  is  planned  to  be  held  from 
January  10-14, 1994,  in  San  Diego,  CA. 
Any  member  of  the  public  may  present 
a  written  statement  to  the  Committee  at 
any  time  at  the  address  given  above. 

Issued  in  Washington,  DC,  on  September 
10, 1993. 

Timothy  E.  Halpin, 

£xecu  tive  Director.  Air  Traffic  Procedures 
Advisory  Committee. 

(PR  Doc.  93-22906  Filed  9-17-93;  8:45  am] 
BtLUNQ  COOC  M10-19-H 


Intent  To  Rule  on  Application  To 
Impoaa  and  Uaa  the  Revenue  From  a 
Paaaangar  Facility  Charge  (PFC)  at  T.F. 
Graan  State  Airport,  Warwicic,  Rl 

AGENCY:  Federal  Aviation 
Administration  (FAA),  DOT. 

ACTION:  Notice  of  intent  to  rule  on 
application. 

SUMMARY:  The  FAA  proposes  to  rule  and 
invites  public  comment  on  the 
application  to  impose  and  use  the 
revenue  from  a  Passenger  Facility 
Charge  at  T.F.  Green  State  Airport  under 
the  provisions  of  the  Aviation  Safety 
and  Capacity  Expansion  Act  of  1990 
(title  DC  of  the  Omnibus  Budget 
Reconciliation  Act  of  1990)  (Public  Law 
101-508)  and  part  158  of  the  Federal 
Aviation  Regulations  (14  CFR  part  158). 

DATES:  Comments  must  be  received  on 
or  before  October  20, 1993. 

ADDRESSES:  Comments  on  this 
application  may  be  mailed  or  delivered 
in  triplicate  to  the  FAA  at  the  following 
address:  Federal  Aviation 
Administration,  Airports  Division,  12 
New  England  Executive  Parle, 
Burlington,  Massachusetts  01803. 

In  addition,  one  copy  of  any 
comments  submitted  to  the  FAA  must 
be  mailed  or  delivered  to  Alan  M. 
Gilstein,  Treasurer  of  the  Rhode  Island 
Airport  Corporation  at  the  following 
address:  T.F.  Green  State  Airport,  2000 
Post  Road,  Warwick,  Rhode  Island. 

Air  carriers  and  foreign  air  carriers 
may  submit  copies  of  \vritten  comments 
previously  provided  to  the  Rhode  Island 
Airport  Corporation  imder  $  158.23  of 
part  158  of  the  Federal  Aviation 
Regulations. 

FOR  FURTHER  INFORMATION  CONTACT: 
Priscilla  A.  Soldan,  Airports  Program 
Specialist,  Federal  Aviation 
Administration,  Airports  Division,  12 
New  England  Executive  Park, 
Burlington,  Massachusetts  01803,  (617) 
238-7614.  The  application  may  be 
reviewed  in  person  at  this  same 
location. 
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SUPPLEMBfTARY  MFORMATION:  The  FAA 
proposes  to  rule  and  invites  public 
comment  on  the  application  to  impose 
and  use  the  revenue  from  a  Passenger 
Facility  Charge  (PEC)  at  T.F.  Green  State 
Airport  imder  the  provisions  of  the 
Aviation  Safety  and  Capacity  Expansion 
Act  of  1990  (title  IX  of  the  Omnibus 
Budget  Reconciliation  Act  of  1990) 
(Public  Law  101-508)  and  part  158  of 
the  Federal  Aviation  Regulations  (14 
CFR  part  158). 

On  August  27, 1993,  the  FAA 
determined  that  the  application  to 
impose  and  use  the  revenue  from  a  PFC 
submitted  by  the  Rhode  Island  Airport 
Corporation  was  substantially  complete 
within  the  requirements  of  §  158.25  of 
part  158  of  the  Federal  Aviation 
Regulations.  The  FAA  will  approve  or 
disapprove  the  application,  in  whole  or 
in  part,  no  later  than  November  26, 
1993. 

The  following  is  a  brief  overview  of 
the  application. 

Level  of  the  proposed  PFC:  $3.00 
Proposed  charge  effective  date:  February 

1,1994 
Proposed  charge  expiration  date: 

October  31,  2015 
Total  estimated  PFC  revenue: 

$118,227,058 
Brief  description  of  proposed  project: 

Impose  and  Use  Projects 

Terminal  Building  Demolition 
Construct  Terminal  Access  Road 
Terminal  Leasehold  Acquisition 
Construct  Interim  Terminal  Facility 
Construct  Terminal  Building 
Construct  Apron;  Taxiways;  Drainage; 

Utilities 
Construct  Pedestrian  Walkways  & 

Drainage 
Landscaping 
Install  Guidance  Signs 
VOR  Modifications 
Construct  Storm  Water  Retention 

System 
Construct  Deicing  and  Glycol  Retention 

System 
Construct  Perimeter  Service  Road 

Class  or  classes  of  air  carriers  which 
the  public  agency  has  requested  not  be 
required  to  collect  PFCs:  Air  Taxi 
Operators. 

Any  person  may  inspect  the 
application  in  person  at  the  FAA  office 
listed  above  under  FOR  FURTHER 
INFORMATION  CONTACT. 

In  addition,  any  person  may,  upon 
request,  inspect  the  application,  notice 
and  other  documents  germane  to  the 
application  in  person  at  the  T.F.  Green 
State  Airport.  2000  Post  Road,  Warwick, 
Rhode  Island  02886. 


Issued  in  Burlington,  Massachusetts,  on 
September  9. 1993. 

Vincmt  A.  Scarano, 

Manager,  Airports  Division,  New  England 
Region. 

(PR  Doc.  93-22903  Filed  ^17-93;  8:45  ami 
MLUNQ  CODE  4t10-1»-M 


Research  and  Special  Programs 
Administration 

Offlce  of  Hazardous  IMaterlals  Safety; 
Applications  for  Modification  of 
Exemptions  or  Applications  To 
Become  a  Party  to  an  Exemption 

AGENCY:  Research  and  Special  Programs 
Administration.  DOT. 

ACTION:  List  of  applications  for 

modification  of  exemptions  or 
applications  to  become  a  party  to  an 
exemption. 

SUMMARY:  In  accordance  with  the 

Sirocedures  governing  the  application 
or,  and  the  processing  of,  exemptions 
from  the  Department  of  Transportation's 
Hazardous  Materials  Regulations  (49 
CFR  part  107.  Subpart  B),  notice  is 
hereby  given  that  the  Office  of 
Hazardous  Materials  Safety  has  received 
the  applications  described  herein.  This 
notice  is  abbreviated  to  expedite 
docketing  and  public  notice.  Because 
the  sections  affected,  modes  of 
transportation,  and  the  nature  of 
application  have  been  shown  in  earlier 
Federal  Register  publications,  they  are 
not  repeated  here.  Requests  for 
modifications  of  exemptions  (e.g.  to 
provide  for  additional  hazardous 
materials,  packaging  design  changes, 
additional  mode  o*^  transportation,  etc.) 
are  described  in  footnotes  to  the 
application  number.  Application 
numbers  with  the  suffix  "X"  denote  a 
modification  request.  Application 
numbers  with  the  suffix  "P"  denote  a 
party  to  request.  Tnese  applications 
have  been  separated  from  the  new 
applications  for  exemptions  to  facilitate 
processing. 

DATES:  Comment  must  be  received  on  or 
before  October  5. 1993. 

ADDRESS  COMMENTS  TO:  Dockets  Unit,' 
Research  and  Special  Programs 
Administration,  US.  Department  of 
Transportation,  Washington.  DC  20590. 

Comments  shou'd  refer  to  the 
application  number  and  be  submitted  in 
triplicate.  If  confirmation  of  receipt  of 
comments  is  desired,  include  a  self- 
addressed  stamped  postcard  showing 
the  exemption  number. 

FOR  FURTHER  INFORMATION  CONTACT: 
Copies  of  the  appLcations  are  available 
for  inspection  in  the  Dockets  Unit,  room 


8426,  Nassif  Building,  400  7th  Street 
SW.,  Washington,  DC. 


Appficatkxi 
No. 

Applicant 

Modifica- 
tion of  ex- 
emption 

9637-X 

Connelly  Contaln- 
efB.  Inc..  Bala- 
Cynwyd,  PA 
(See  Footnote  1). 

9637 

10180-X 

Convenience  Ma- 
rine Products, 
Inc..  Grand  Rap- 
ids, Ml  (See 
Footnote  2). 

10180 

(1)  To  modify  exemption  to  provide  tor 
transportation  of  poison  B,  n.o.8.  material, 
classed  as  Division  6.1.  in  non-reusable,  triple- 
wall  corrugated  fibertx>ard  bull(  boxes  securely 
mounted  to  wood  pallet  base. 

(2)  To  modify  exerr^ption  to  n'tanufacture, 
mark  and  self  cylinders  simitar  to  DOT 
specification  39  without  relief  device  to  be 
cnarged  witti  chlorotetrafiuoroethane,  classed 
as  DMslon  2.2. 


Application 
No. 

Applicant 

Parties  to 
exemp- 
tion 

6484-P 

IntsrTrans  Serv- 
ices, Inc.,  Mon- 
nKMjth  Beach,  NJ. 

6484 

6530-P 

Standard  Welders 
Supply  Co., 
Memphis.  TN. 

6530 

7891-P 

Albright  &  Wilson 
Americas,  Ash- 
land, VA. 

7891 

8445-P 

ENSCO.  Inc.,  EL 
Dorado,  AR. 

8445 

9723-P 

ENSR  Operations, 
Canton,  OH. 

9723 

9953-P 

ZENECA  Specialty 
Inks,  Winstofv 

Salem,  NC. 

9953 

10001-P 

Barclay  Company, 
Mason  aty,  lA. 

10001 

10040-P 

ZENECA  Inc.,  Wil- 
mington, DE. 

10040 

10441-P 

Brooo  Environ- 
mental, Inc.,  Rl- 
alto,  CA. 

10441 

10441-P 

Midwest  Environ- 
rrtentai  Trans- 
port Inc.,  Fair- 
field, OH. 

10441 

10647-P 

Wilbur-Ellis  Com- 
pany. Fresno, 
CA. 

10647 

10866-P 

McCture  Industries. 
Inc.,  Portland, 
OR. 

10866 

11043-P 

Hazmat  Environ- 
mental Qroup. 
Inc.,  Buffalo.  NY. 

11043 

11055-P 

Hazmat  Environ- 
mental Group. 
Inc..  Buffalo.  NY. 

11055 

11077-P 

Olin  Corporation. 
Stamford.  CT. 

11077 

This  notice  of  receipt  of  applications 
for  modifications  of  exemptions  and  for 
party  to  an  exemption  is  published  in 


I 
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accordflnce  with  part  107  of  the 
Hazardoiu  Materials  Traiuportation  Act 
(49  U.S.C  1806:  49  CFR  l.S3(e)}. 

Issu«d  In  Washington,  DC,  on  September 
13,1993. 
).  Suxuma  Hadftpeth, 

Chief.  Exemption  Prngnuns,  Office  of 

Hazardous  Materials  Exemptions  and 

Approvals. 

(FR  Doc.  93-22940  Filed  9-17-93;  8:45  am] 

BUJNQCOOC  Mlft-aO-M 


Research  and  Special  Programs 
Admlnlatration,  Office  of  Haiardoua 
Materials  Safety 

Appllcationa  for  Exemptions 

AGENCY:  Research  and  Special  Programs 
Administration,  DOT. 


ACTKM:  List  of  applicants  for 
exemptions. 

SUMMARY:  In  accordance  with  the 
procedures  governing  the  application 
for,  and  the  processing  of,  exemptions 
from  the  Department  of  Transportation's 
Hazardous  Materials  Regulations  (49 
CTR  part  107,  subpart  B).  notice  is 
hereby  given  that  the  OfBce  of 
Hazardous  Materials  Safety  ha^  received 
the  applications  described  herein.  Each 
mode  of  transportation  for  which  a 
particular  exemption  is  requested  is 
indicated  by  a  number  in  the  "Nature  of 
AppUcation"  portion  of  the  table  below 
as  follows:  1— -Motor  vehicle,  2 — Rail 
freight,  3 — Cargo  vessel,  4 — Cargo 
aircraft  only,  5 — Passenger-carrying 
aircraft 


0ATI8:  Commoits  mutt  be  received  on 
or  before  (30  days  after  publication). 

ADDRESS  COMMENTS  TO:  Dockets  Unit. 
Research  and  Special  Programs 
Administration,  U.S.  Department  of 
Transportation,  Washington,  DC  20590. 
Comments  should  refer  to  the 
application  number  and  be  submitted  in 
triplicate.  If  confirmation  of  receipt  of 
comments  is  desired,  include  a  self- 
addressed  stamped  postcard  showing 
the  exemption  application  number. 

FOR  FURTHER  MFORMATXm  CONTACT: 

Copies  of  the  applications  are  available 
for  inspection  in  the  Dockets  Unit,  room 
8426,  Nassif  Building,  400  7th  Street. 
SW.,  Washington,  DC 


New  Exemptions 


AppUcatkxi 
Na 


Applicant 


Regulation(s)  affected 


Nature  of  exemption  thereof 


1109e-N 

11099-N 

11103-N 

11104-N 
11105-N 

11106-N 

11107-N 
11100-N 
11110-N 

11111-N 
11114-N 


AJcan  Smetters  and  Chemicais  Ltd., 
Montraat,  CN. 

AMKO  Service  Co.,  GncKlenhutten, 
OH. 

Space   Systems/Loral,    Palo   Alto, 
CA. 

Great  Lakes  Chemicai  Corp.,   El 

Dorado,  AR. 
Gulf       States       Paper       Corp., 

Demopolis,  AL. 

E.P.  Spiay  System,  East  Hanover, 
NJ. 


Tetadyne  McCormick  Selph,  HoWs- 
ter,  CA. 

Matson  Navlgaiion  Company,  Irw., 
San  Frandaoo,  CA 

United      Paioei      Service      Co. 
(UPSCO).  LouievUle,  KY. 


Qreal  Lakae  Chemical  Coip.,  B 
Dorado,  AR 

Air  Products  and  Chemlcali,  IrK., 
Allentowm,  PA 


48  CFR  49  CFR 
173.242 

48  CFR  173.302(C), 
173.34(e) 

48  CFR  107.302,  CFR 
49 

49  CFR  173.314(c) 
48CFR174.67(1)+(D 

48  CFR  173.306 


48  CFR  173.56(b) 

48  CFR  176.170(b) 

49  CFR  49  CFR 
175.75(aK2) 

48  CFR  173.315 


48  CFR 
17334(eK15)(i)(l) 


To  authorize  the  transport  of  (aluminum  dross)  substances  which 

In  contact  with  water  emit  flammable  gases,  solid,  n.o.s.  UN 

2813  classed  as  Division  4.3  in  vented  rail  box  car.  (Mode  2.) 
To  authorize  acoustic  emission  reteeing  of  DOT-SpecMcatkxi  3A 

and  3AA  compressed  gas  cylinders  (trailer  tubes).  (Modes  1,  2, 

ends.) 
To  authorize  the  transport  of  GOES  I  Satellite  containing  propel- 

lant/pressurant  tanks  pressurized  with  nitrogen  or  helium  classed 

as  Diviaton  2.2  (Model.) 
To  authorize  the  shipment  of  bromine  chkxkle,  classed  as  Dlvlskxi 

2.3,  Hazard  Zone  B  In  105A500W  rail  cars.  (Mode  2.) 
To  authorize  chkxine  filled  tank  cart  to  remain  connected  duitng 

unloading  without  the  physical  pretence  of  an  untoader.  (Mode 

To  menufacture,  mark,  and  aeU  a  specially  designed  system  for 
uee  In  an  aerosol  can  containing  40  percent  compressed  air 
used  to  tpray  water  base  products  or  other  nonflammable  liq- 
uids to  be  tfii)ped  as  esserilially  nonteguiated.  (Mode  1.) 

To  authorize  the  transport  of  expk>8ive  devices,  classed  as  Divi- 
sion 1.1  mounted  on  aluminum  trays  with  anti-ttalic  plastk:  bags 
overpacked  In  UN  4C1  plywood/wood  boxes.  (Mode  1.) 

To  authorize  an  exemption  from  the  1 1 ,023  pound  weight  limit  on 
explosives,  classed  as  Diviston  1.5,  transported  in  freight  con- 
tainers kx)ger  than  20  feet  an  cargo  vessel.  (Mode  3.) 

To  authorize  the  transportatkm  of  certain  hazardous  materials 
daaaed  as  D  Division  1.4,  Oast  3.  Division  6.1  and  Ciast  B 
when  iocKled  an  inaccessible  kxatkxi  aboard  an  aircraft  in  quan- 
titiet  exoteding  those  authorized.  (Modes  4  and  5.) 

To  authorize  the  transport  of  hydrogen  bromMe,  anhydrous, 
classed  as  Diviskxi  2.3,  Hazard  Zone  C  material  shipped  In  MC- 
330  tank  with  a  minimum  design  precture  of  375  peig.  (Mode  1.) 

To  authorize  retesting  of  DOT  3A  and  SAA  tpecWcatton  cylinders 
on  a  15  year  cyde  In  Heu  of  the  required  10  yeer  cycle.  (Modes 
1,2. 3. 4.  end  5.)  


Notice  of  AppllcaSon  No.  11056-^  Metheton  Get  ttwt 

as  To  autiorize  an  aRemate  tatting  matiod  for  DOT 
as  Divltk)n  6.1." 


on  page  38459  of  the  Federel  Reglettr  for  July  16, 1993,  thould  have 
3A  and  3AA  cylndert  containing  late  Stan  150  l)a.  of  phoagene, 
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This  notice  of  receipt  of  applications 
for  new  exemptions  is  pubUsned  in 
accordance  with  Part  107  of  the 
Hazardoxis  Materials  Transportation  Act 
(49  U.S.C.  1806;  49  CFR  1.53(e)). 

Issued  in  Washington,  DC,  on  September 
13. 1993. 
J.  Sttsaone  Hedgepeth, 

Chief,  Exemption  Programs,  Office  of 
Hazardous  Materials  Exemptions  and 
Approvals. 

[FR  Doc.  93-2284  Piled  9-17-93;  8:45  am] 
MUJNQ  COOe  4«10-M-M 

Preemption  Determination  Na  P(M(R) 
(Docket  No  PDAr-6(R)] 

California  Raquiramanta  Appiicabla  to 
Cargo  Tank*  Transporting  nammabia 
and  Combustible  Liquids 

AGENCY:  Research  and  Special  Programs 
Administration  (RSPA),  DOT. 
ACTK>n:  Notice  of  administrative 
determination  of  preemption  by  RSPA's 
Associate  Administrator  for  Hazardous 
Materials  Safety. 

APPLICANT:  Nalco  Chemical  Co.  (Nalco). 
STATE  LAWS  AFFECTED:  California 
Vehicle  Code  (VC),  Division  14.7 
(sections  34000-34102),  and  California 
Code  of  Regulations  (CCR),  title  13, 
chapter  6,  article  3  (sections  1160-1168) 
and  article  6  (sections  1190-1197). 
APPLICABLE  FEDERAL  REQUIREMENTS: 
Hazardous  Materials  Transportation  Act 
(HMTA),  49  App.  U.S.C.  1801  et  seq.. 
and  the  Hazardous  Materials 
Regulations  (HMR),  49  CFR  parts  171- 
180. 

MODE  AFFECTED:  Highway. 
SUMMARY:  The  HMTA  preempts 
Cahfomia's  requirement  for  an  annual 
inspection  of  cargo  tanks  and  portable 
tanks  used  to  transport  flammable  and 
combustible  liquids,  as  that  requirement 
is  applied  and  enforced,  because  any 
wait  for  the  arrival  of  State  inspectors 
from  another  location  constitutes  an 
"imnecessary"  delay.  California's 
requirement  for  an  annual  registration. 
as  applied  and  enforced,  is  not 
preempted  because  there  is  no  evidence 
that  this  requirement  creates  any  delays 
separate  from  the  wait  for  an  inspection 
to  be  conducted.  No  decision  is  reached 
as  to  whether  the  HMTA  preempts 
California's  registration  fees,  since  no 

arty  has  contended  that  the  fees  are 
inequitable  or  used  for  purposes  other 
than  those  related  to  the  transportation 
of  hazardous  materials.  This  decision 
does  not  consider,  and  does  not  affect, 
State  motor  vehicle  inspection  and 
registration  requirements  that  apply  to 
all  commercial  vehicles. 

The  HMTA  does  not  preempt 
Cahfomia's  statute  authorizing  design 


and  construction  stancar^is  for  cargo 
tanks  and  portable  tanxs  used  to 
transport  flammable  and  combustible 
Uquids,  because  there  is  no  evidence 
that  California  enforces  design  and 
construction  requirements,  with  respect 
to  tanks  meeting  DOT  specifications, 
that  are  not  substantively  the  same  as 
requirements  in  the  HMR. 

When  apphed  to  DOT  specification 
cargo  tanks  and  portable  tanks,  the 
following  State  marking  requirements 
are  preempted  by  the  PDvfTA  because 
they  are  not  substantively  the  same  as 
requirements  in  the  HMR:  (1)  That  a 
metal  identification  plate  be  affixed  to 
any  tank  for  which  such  a  plate  is  not 
required  by  the  HMR  (13  CCR  1195);  (2) 
that  a  "CT  number"  be  marked  on  the 
tank  or  on  a  metal  identification  plate 
on  the  tank  (13  CCR  1194);  and  (3)  that 
a  certification  label  be  affixed  to  the 
tank  and  a  registration  certificate  be 
carried  in  a  waterproof  holder 
permanently  attadbed  to  portable  tanks 
(VC  34044  and  13  CCR  1193).  No 
decision  is  reached  with  regard  to  the 
requirement  that  the  remote  secondary 
control  for  internal  valves  be  clearly 
labeled  (13  CCR  1197),  in  the  absence  of 
any  evidence  that  Nalco  or  any  other 
party  submitting  comments  is  directly 
affected  by  this  requirement. 

This  decision  does  not  address  similar 
California  registration,  inspection  and 
certification  requirements  applicable  to 
vehicles  and  tanks  used  to  transport 
hazardoiis  wastes.  However,  these 
reqtiirements  are  subject  to  the  same 
preemption  provisions  in  the  HMTA, 
and  the  general  principles  discussed  in 
this  decision  apply. 

This  decision  will  become  RSPA's 
final  decision  20  days  after  service  if  no 
petition  for  reconsideration  is  filed 
within  that  time.  If  a  petition  for 
reconsideration  of  this  decision  is  filed 
within  20  days  of  service,  the  action  by 
RSPA's  Associate  Administrator  for 
Hazardous  Materials  Safety  on  a  petition 
for  reconsideration  will  be  RSPA's  final 
decision. 

FOR  FURTHER  INFORMATION  CONTACT: 
Frazer  C.  Hilder,  Office  of  the  Chief 
Coxmsel,  Research  and  Special  Programs 
Administration,  U.S.  Department  of 
Transportation,  400  Seventh  Street, 
SW.,  Washington,  EX]  20590-0001. 
telephone  202-366-4400. 

SUPPLEMENTARY  INFORMATION: 

I.  Background 

A.  Application  for  Preemption 
Determination 

In  July  1992,  Nalco  appUed  for  a 
determination  that  the  ¥D^A  preempts 
certain  California  laws  and  regulations 
appUcable  to  cargo  tanks  and  portable 


tanks  transporting  flammable  and 
combustible  liquids  (generally  referred 
to  herein  as  "cargo  tank  reouirements"). 
As  discussed  more  fully  below,  Nalco 
contends  that  Cahfomia's  cargo  tank 
requirements  improperly  (1)  give  State 
officials  discretion  to  establish  tank 
specifications  different  from  Federal 
standards;  (2)  mandate  additional 
markings  on  cargo  tanks  and  portable 
tanks  that  are  not  "substantively  the 
same"  as  the  markings  required  by  the 
HMR;  and  (3)  cause  diversions  of  traffic 
and  imnecessary  delays  in  the 
transportation  of  hazardous  materials. 

On  August  21, 1992,  RSPA  pubUshed 
a  Public  Notice  and  Invitation  to 
Comment  on  Nalco's  apphcation.  57  FR 
38081.  That  Notice  set  forth  the  text  of 
Nalco's  apphcation  in  which  Nalco 
restates  and  expands  upon  an  earher. 
June  1990  application  for  an 
inconsistency  ruling.  That  previous 
apphcation,  designated  RSPA  Docket 
No.  IRA-53.  had  been  returned  to  Nalco 
following  the  enactment  of  the  1990 
amendments  to  the  HMTA  which 
provided  additional  standards  for 
preemption  imder  the  HMTA  and 
replaced  RSPA's  procedures  for  issuing 
inconsistency  rulings  with  a  statutorily- 
authorized  process  for  making 
determinations  of  preemption. 

Besides  Nalco,  four  commenters  to 
Docket  No.  IRA-53  expressed  their  view 
that  Cahfomia's  cargo  tank  requirements 
were  inconsistent  with  the  HMTA  and 
the  HMR:  National  Tank  Tmck  Carriers, 
Inc.  (NTTC).  Chemical  Waste 
Transportation  Lastitute  (CWTI). 
Hazardous  Materials  Advisory  Council 
(HMAC),  and  Union  Pacific  Railroad  Co. 
The  Cahfomia  Highway  Patrol  (CHP) 
had  filed  comments  opposing  Nalco's 
apphcation  in  IRA-53,  and  California's 
Department  of  Health  Services  had 
submitted  conmients  in  response  to 
arguments  by  CWTI  and  Union  Pacific 
that  similar,  but  separate,  Cahfomia 
requirements  for  transporters  of 
hazardous  wastes  are  also  inconsistent 
with  the  HMTA  and  the  HMR.  Nalco's 
July  1992  apphcation  "recommend[s] 
that  the  principles  expressed  in  this 
ruling  be  sufficiently  general  to  answer 
questions  regarding  those  similar 
reouirements."  57  FR  38085. 

"The  August  21, 1992  Pubhc  Notice 
indicated  that  the  comments  submitted 
in  IRA-53  had  been  placed  in  Docket 
No.  PDA-6(R)  and  would  be  considered 
on  Nalco's  July  1992  apphcation  for  a 
preemption  determination  "to  the  extent 
relevant  and  appropriate  under  the 
revised  preemption  provisions  in  *  *  • 
the  HMTA."  57  FR  38083.  At  the  same 
time,  RSPA  specified  that  further 
comments  should  be  hmited  to  the  'ssue 
of  whether  the  Cahfomia  cargo  tank 
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requirements  are  preempted  by  the 
HMTA. 

Following  publication  of  the  Public 
Notice,  further  comments  were 
submitted  by  Nalco.  NTTC.  CWTI.  the 
3M  Transportation  Department.  CHP. 
and  the  California  Department  of  Toxic 
Substances  Control  (which  now 
administers  the  State's  Hazardo\is  Waste 
Haulers  Act). 

B.  California's  Cargo  Tank 
Requirements 

California  has  incorporated  in  its 
regulations  "to  the  extent  specified"  the 
October  1. 1988  version  of  49  CFR  parts 
171-179.  13  CCR  1160.2(a).  This 
includes  the  HMR's  provisions  on 
hazard  classification  (13  CCR  1160.5). 
packaging  (13  CCR  1163(b)),  marking 
(13  CCR  1161.3).  labeling  (13  CCR 
1161.2).  placarding  (13  CCR  1162).  and 
shipping  papers  (13  CCR  1161. 1161.1). 
CHP  represents  that  13  CCR  1160.2(b) 
"authorizes/allows  intra-  and  interstate 
carriers  to  comply  with  the  most  current 
edition  of  49  CFR."  and  also  that  CHP 
has  proposed  an  amendment  to  its 
regulations  that  would  incorporate  the 
most  recent  edition  of  49  CFR  parts 
171-179. 

As  challenged  in  Malco's  original 
appUcation  in  Docket  IRA-53. 
California's  cargo  tank  requirements 
applied  to  "any  container  having  a 
volumetric  capacity  in  excess  of  120 
gallons  that  is  used  for  the 
transportation  of  flammable  liquids  or 
combustible  liouids,"  with  certain 
exceptions  such  as  a  vehicle's  own  fuel 
compartment  and  specified  agricultural 
equipment  VC  34003-34006.  A  1992 
amendment  to  VC  34003  retained  the 
langtiage  quoted  but  excluded 
additional  categories  of  tanks  from  the 
cargo  tank  requirements:  (1)  Tanks 
"meeting  the  requirements  of  Title  49  of 
the  Code  of  Federal  Regulations,  with  a 
volumetric  capacity  of  less  than  500 
gallons  used  to  transport  flammable  or 
combustible  liquids,"  other  than 
portable  tanks  can^'ing  an  inhalation 
hazard;  (2)  tanks  smaller  than  500 
gallons  designated  by  DOT  as  "single 
trip"  or  "nonreusable  "  containers;  (3) 
empty  tanks  (with  less  than  120  gallons 
of  residue);  and  (4)  certain  DOT 
specification  intennodal  portable  tanks 
transported  within  25  miles  of  a  loading 
faciUty. 

In  addition,  these  requirements  do  not 
apply  to  tanks  containing  flammable 
and  combustible  liquids  that  are 
hazardous  wastes.  California  Health  k 
Safety  Code  (H&SC)  25163(d).  However, 
Cahfomia  has  a  similar,  but  separate, 
registration,  inspection  and  certification 

Erogram  covering  transporters  of 
azardous  wastes.  See  H&SC  Article  6.5 


(sections  25167.1-25169.3),  and  22  CCR 
Chapter  12.  Article  1  (sections 
66263.10-66263.18).  Although  this 
decision  does  not  directly  address 
California's  requirements  for 
transporters  of  hazardous  wastes,  the 
principles  discussed  below  are  « 

applicable  to  the  extent  that  the 
requirements  are  the  same. 

hisofar  as  they  are  relevant  to  Nalco's 
application,  the  cargo  tank  requirements 
are  summarized  as  follows: 
— Design  and  construction — CHP  is 
authorized  to  adopt  regulations  on  the 
design,  construction  and  structural 
safety  of  tanks  used  to  transport 
flammable  and  combustible  liquids 
and.  "It]o  the  extent  permitted  by 
federal  law."  the  stability  of  tank 
vehicles.  VC  34019(a).  For  "intrastate 
shipments."  CHP  must  incorporate 
DOT  "standards  concerning  interstate 
shipments."  VC  34019(b). 
— Registration — Cargo  and  portable 
tanks  used  to  transport  flammable  and 
combustible  liquids  on  California 
highways  must  be  annually  registered 
with  CHP.  VC  34100.  CHP  registers  a 
tank  and  assigns  a  cargo  tank 
identification  nximber  (CT  number)  on 
receipt  of  an  application  and  payment 
of  the  applicable  fee.  13  CCR 
1190.1(a).  A  temporary  10-day 
registration  allows  a  non-California 
tank  to  mter  the  State  to  be  inspected 
and  registered.  13  CCR  1190.1(b).  The 
annual  registration  fee  is  $50.00,  or 
$65.00  for  cargo  tanks  which  have 
vapor  recovery  systems.  VC  34045;  13 
CCR  1191.  The  fees  collected  must  be 
"used  for  the  support  of  the  cargo 
tank  inspection  and  registration 
program,"  except  for  amounts 
transferred  to  the  State  Air  Pollution 
Control  Fvmd  to  cover  the  costs  of 
administering  the  certification  of 
cargo  tanks  with  vapor  recovery 
systems.  VC  34045.5;  H&SC  41962(f). 
CHP  is  authorized  to  enter  into 
agreements  with  other  States  or 
Federal  agencies  having  comparable 
programs  "for  the  purposes  of 
reciprocity  in  registration  and 
certification."  VC  34120. 
— Inspection — ^A  tank  must  be  inspected 
once  a  year,  and  within  30  days  of 
notification  by  CHP.  13  CCR  1192.  See 
also  VC  34060.  Cargo  tanks  with 
vapor  recovery  systems  also  must  pass 
a  separate  inspection,  conducted  by 
CHP  at  the  same  time.  13  CCR 
1192(c).  CHP  is  authorized  to  conduct 
inspections  "at  terminals,  yards,  or 
similar  places.  •  *  •  "  VC  34064.  as 
well  as  on  public  highways. 
Registration  may  be  denied,  revoked 
or  suspended  for  a  failure  to  "make 
available  the  cargo  tank  for  inspection 


*  *  *  upon  reasonable  notice."  VC 
34042(d),  34061(c). 
— Marking  and  Certification — The 
registration  and  inspection  process 
includes  several  specific  marking 
requirements; 

(1)  A  tank  must  have  a  "metal 
identification  plate  permanently 
attached  to  the  tank  or  to  a  supporting 
member" — ^which  may  be  the 
"manufacturer's  certification  plate 
required  by  49  CFR  178  340.1G(b)."  13 
CCR  1195(a). 

(2)  The  CT  number  must  either  be 
marked  on  the  tank  itself  or  stamped  on 
the  manufacturer's  plate.  13  CCR  1194. 

(3)  When  the  tank  is  registered  and 
passes  the  CHP  inspection,  a 
certification  label  is  affixed  to  the  tank. 
VC  34044, 13  OCR  1193(a).  This 
certification  is  valid  for  a  year.  13  CCR 
1193(a).  A  separate  paper  certificate  also 
is  issued,  and  "carried  with  the  tank 
vehicle  *  *  *.  On  portable  tanks,  the 
certificate  shall  be  placed  in  a 
weatherproof  holder  permanently 
attached  to  the  tank."  13  CCR  1193(b). 
CHP  may  order  the  removal  of  this 
certificate  if  the  tank's  registration  is 
revoked  or  suspended,  or  if  the  tank  is 
found  not  to  comply  with  CHP  or  DOT 
regulations.  VC  34062-63.  A  "tank 
vehicle"  may  not  be  operated  in 
California  wnlch  does  not  have  this 
certificate  of  compliance  "affixed  to  the 
cargo  tank."  VC  34101. 

(4)  The  remote  secondary  operating 
control  for  internal  valves  must  be 
labeled  "Emergency  Valve  Control."  13 
CCR  1197. 

n.  Preemption  Under  the  HMTA 

The  HMTA  was  enacted  in  1975  to 
give  the  Department  of  Transportation 
greater  authority  "to  protect  me  Nation 
adequately  against  the  risks  to  life  and 
property  which  are  inherent  in  the 
transportation  of  hazardous  materials  in 
commerce."  49  App.  U.S.C.  1801.  It 
"replac8[d]  a  patchwork  of  state  and 
federal  laws  and  regulations  *  *  *  with 
a  scheme  of  uniform,  national 
regulations."  Southern  Pac.  Transp.  Co. 
v.  Public  Serv.  Comm'n.  909  F.2d  352, 
353  (9th  Cir.  1980).  The  HMR  have  been 
prom;ilgated  in  accordance  with  the 
HMTA's  direction  that  the  Secretary  of 
Transportation  "issue  regulations  for  the 
safe  transportation  of  hazardous 
materials  in  intrastate,  interstate,  and 
foreign  commerce."  49  App.  U.S.C 
1804(a)(1). 

"[Ulnifbnnity  was  the  linchpin  in  the 
design  of  the  [HMTA],"  including  the 
1990  amendments  to  that  statute. 
Colorado  Pub.  Util.  Comm'n  v.  Harmon, 
951  F.2d  1571, 1575  (lOth  Cir.  1991). 
Congress  beUeved  that  uniform 
regulations  promote  safety  in  the 
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transportation  of  hazardous  materials, 
specifically  finding  in  1990  that: 

(3)  Many  States  and  localities  have  enacted 
lawrs  and  regulations  which  vary  from 
Federal  laws  and  regulations  pertaining  to 
the  transportation  of  haxardous  materials, 
thereby  creating  tlM  potential  for  ** 
imreasonable  hazards  in  other  (urladictiaDS 
and  confounding  shippers  and  carriers  which 
attempt  to  comply  with  multiple  and 
conflicting  registration,  permuting,  routing, 
notification,  and  other  regulatory 
requirements, 

(4)  Because  of  the  potential  risks  to  life, 
property,  and  the  environment  posed  by 
unintentional  releases  of  hazardous 
materials,  consistency  in  laws  and 
regulations  governing  the  transportation  of 
hazardous  materials  is  necessary  and 
desirable, 

(5)  In  order  to  achieve  greater  uniformity 
and  to  promote  the  public  health,  welfare, 
and  safety  at  all  levels.  Federal  standards  for 
regulating  the  transportation  of  hazardous 
materials  in  intrastate,  interstate,  and  foreign 
commerce  are  necessary  and  desirable. 

49  App.  U.S.C  1801  note. 

Unless  otherwise  authorized  by 
Federal  law  or  unless  a  waiver  of 
preemption  is  granted  by  DOT,  the 
HMTA  explicitly  preempts  "any 
requirement  of  a  State  or  political 
subdivision  thereof  or  Indian  tribe"  if 

(1)  Compliance  with  both  the  State  at 
political  subdivision  or  Indian  tribe 
requirement  and  any  requirement  of  [the 
HMTA]  or  of  any  regulation  issued  under 
(the  HMTA)  is  not  possible, 

(2)  The  State  or  political  subdivision  or 
Indian  tribe  requirement  as  applied  or 
enforced  creates  an  obstacle  to  the 
accomplishment  and  execution  of  (the 
HMTA)  or  the  regulations  issued  imder  (the 
HMTA).  or 

(3)  It  is  preempted  under  section  105(aK4) 
(49  App.  U.S.C  1804(aK4).  describing  five 
"covered  subject"  areas]  or  section  105(b)  [49 
App.  U.S.C  1804(b),  dealing  with  highway 
routing  requirements]  *  *  * 

49  App.  U.S.C.  1811(a). 

The  first  two  of  these  paraigraphs  set 
forth  the  "dual  compliance"  and 
"obstacle"  criteria  which  RSPA  had 
applied  in  issuing  inconsistency  rulings 
prior  to  the  1990  amendments  to  the 
HMTA.  While  advisory  in  nature,  these 
inconsistency  rulings  were  "an 
alternative  to  litigation  for  a 
determination  of  the  relationship  of 
Federal  and  State  or  local  reqtiirements" 
and  also  a  possible  "basis  for  an 
application  •  •  •  [for]  a  waiver  of 
preemption  pursuant  to  section  112(b) 
of  the  HMTA."  Inconsistency  Ruling 
(IR)  No.  2.  Rhode  Island  Rules  and 
Regulations  Governing  the 
Transportation  of  Liquefied  Natural  Ges 
and  Liquefied  Propane  Gas,  etc.  44  FR 
75566,  76657  (Dec.  20, 1979).  The  dual 
compliance  and  obstacle  criteria  are 
based  on  U.S.  Supreme  Court  decisions 


on  preemption.  Mines  v.  Davidowitz, 
312  U.S.  52  (1941);  Florida  Lime  & 
Avocado  Gtoweis,  Inc.  v.  Paul,  373  U.S. 
132  (1963):  Rayv.  Atlantic  Richfield. 
Inc.,  435  U.S.  151  (1978). 

The  third  paragraph,  49  App.  U.S.C 
1811(a)(3),  refers  i  o  49  App.  U.S.C. 
1804(a)(4),  which  provides  that  a  non- 
Federal  requirement  in  any  of  five 
"covered  subject"  areas  is  preempted 
imless  it  is  "substantively  the  same  as" 
a  requirement  in  the  HMTA  or  the  HMR 
(or  the  non-Federal  requirement  is 
"otherwise  authorized  by  Federal  law"). 
These  covered  subjects  are: 

(i)  The  designatioa,  description,  and 
classification  of  hazardous  materials. 

(ii)  The  paclung,  repacking,  handling, 
labeling,  marking,  and  placi^ding  of 
hazardous  materials 

(iii)  The  preparation,  execution,  and  use  of 
shipping  document's  pertaining  to  hazardous 
materials  and  requirements  respecting  the 
number,  content,  ar  d  placement  of  such 
documents. 

(iv)  The  written  notification,  recording, 
and  reporting  of  the  unintentional  release  in 
transportation  of  ha/jirdcus  materials. 

(v)  The  design,  m=inufec:turing,  febrlcation, 
marking,  maintenac  :e,  reconditioning, 
repairing,  or  testing  of  a  package  or  container 
which  is  represented,  marked,  ceitified,  or 
sold  as  qualified  iat  use  in  tlie  transportation 
of  hazardous  materials. 

In  a  final  rule  published  in  the 
Federal  Register  on  May  13, 1992  (57 
FR  20424,  20428),  RSPA  defined 
"substantively  the  same"  to  mean 
"conforms  in  evwy  significant  respect  to 
the  Federal  reauirement.  Editorial  and 
other  similar  de  minimis,  changes  are 
permitted."  49  CFR  107.202(d). 

The  HMTA  also  provides  that  (1)  any 
fee  imposed  by  a  State  (>olitical 
subdivision  or  Indian  tribe  "in 
connection  vrith  the  transportation  of 
hazardous  materials  *  *  *"  must  be 
equitable  and  "used  for  purposes  related, 
to  the  transportation  of  hazardous 
materials,*  •  •"  49  App.  U.S.C 
1811(b)r  (2)  certain  motor  vehicle 
transporters  of  hazardous  materials 
must  file  a  registration  statement  with 
DOT.  49  App.  U.S.C.  1305(c),  and/or 
obtain  a  safety  permit  &om  DOT,  49 
App.  U.S.C.  1805(d);  and  (3)  as  clarified 
in  a  further  1992  amendment,  State 
forms  and  procedures  for  registration 
and  permitting  of  motor  vehicles  which 
transport  hazardous.materials  must 
conform  to  regulations  to  be  issued  by 
DOT  based  on  reromn.endations  of  a 
State  and  local  government  working 
group.  49  App.  U.S.C  1819(e).  as 
amended  by  PubUc  Law  102-508,  sec. 
507, 106  Stat.  3312  (Oct.  24, 1992). 

With  respect  to  these  provisions  on 
registration  and  permitting,  at  present, 
the  only  final  regulations  issued  by  DOT 
are  those  implementing  the  Federal 


registration  requirement.  49  CFR  part 
107,  subpart  G.  However.  RSPA  has 
declared  that. 

This  registration  regulation  has  no 
preemptive  effect.  It  does  not  impair  the 
ability  of  States,  local  governments  or  Indian 
tribes  to  impose  their  own  fees  or  registration 
or  p>ermit  requirements  on  intrastate, 
interstate  or  foreign  offerors  or  carriers  of 
hazardous  materials. 

57  FR  at  30636. 

The  HMTA  authorizes  any  diretSly 
affected  person  to  apply  to  the  Secretary 
of  Transportation  for  a  determination 
whether  a  State,  political  subdivision  or 
Indian  tribe  requirement  is  preempted 
by  the  HMTA.  49  App.  U.S.C 
1811(c)(1).  This  administrative 
determination  replaced  RSPA's  process 
for  issuing  inconsistency  rulings.  The 
Secretary  of  Transportation  has 
delegated  to  RSPA  the  authority  to  make 
determinations  of  preemption,  except 
for  those  concerning  highway  routing 
which  were  delegated  to  the  Federal 
Highway  Administration.  49  CFR 
1.53(b).  Under  RSPA's  regulations, 
preemption  determinations  are  issued 
by  RSPA's  Associate  Administrator  for 
Hazardous  Materials  Safety.  49  CFR 
107.209(a). 

Preemption  determinations  do  not 
address  issues  of  preemption  arising 
under  the  Commerce  Clause  of  the 
Constitutlaii  or  under  statutes  other 
than  the  HMTA  unless  it  is  necessary  to 
do  so  in  order  to  determine  whether  a 
requirement  is  "otherwise  authorized  by 
Federal  law."  A  State,  local  or  Indian 
tribe  requirement  is  not  "otherwise 
authorized  by  Federal  law"  merely 
because  it  is  not  preempted  by  another 
Federal  statute.  Colorado  Pub.  Util. 
Comm'n  v.  Harnton.  above,  951  F.2d  at 
1581  n.lO. 

In  making  determinations  regarding 
preemption  under  the  HMTA,  RSPA  is 
guided  by  the  principles  and  policy  set 
forth  in  Executive  Order  No.  12,612. 
entitled  "Federalism"  (52  FR  41685. 
Oct.  30, 1987).  Section  4[a)  of  that 
Executive  Order  authorizes  preemption 
of  State  laws  only  when  a  statute 
contains  an  express  preemption 
provision,  there  is  oUier  firm  and 
palpable  evidence  of  Congressional 
intent  to  preempt,  or  the  exercise  of 
State  authority  directly  confUcts  with 
the  exercise  of  Federal  authority.  The 
HMTA  contains  express  preemption 
provisions,  which  RSPA  has 
implemented  through  its  regulations. 

m.  Discussion 

Since  Nalco  first  formally  challenged 
the  cargo  tank  requirements  in  1990, 
Cahfomia  has  made  a  niunber  of 
amendments  to  the  applicable  laws  and 
regulations,  most  recently  on  March  4, 
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1993.  The  changes  to  13  CCR  include 
some,  but  not  all,  of  the  items  that  CHP 
states  it  has  proposed. 

One  proposea  change  which  CHP 
discusses,  but  which  has  not  yet  been 
made,  is  to  update  the  edition  of  49  CFR 
that  is  incorporated  in  the  cargo  tank 
requirements.  However,  a  State's  failure 
to  refer  to  the  current  form  of  the  HMR 
does  not  result  in  automatic  preemption 
of  the  non-Federal  requirements.  RSPA 
previously  has  recognized  the  practical 
difficulty  that  States  encounter  in 
keeping  pace  with  changes  to  the  HMR. 
IR-19,  Nevada  Public  Service 
Commission  Regulations  Governing 
Transportation  of  Hazardous  Materials, 
52  FR  24404.  24410  (June  30,  1987);  IR- 
31,  Louisiana  Statutes  and  Regulations 
on  Hazardous  Materials  Transportation, 
55  FR  25572.  25580  (June  21, 1990).  As 
RSPA  has  stated: 

If  a  change  to  the  HMR  results  in  a  direct 
conflict  with  a  state  requirement,  the  HMR 
would  control  as  soon  as  the  HMR  chanse 
becomes  effective.  However,  there  is  no  oasis 
for  a  wholesale  preemption  of  state 
regulations  wiiich  contain  slightly  outdated 
state  incorporations  by  reference  or 
adoptions  of  the  HMR  as  state  requirements. 

IR-19,  52  FR  at  24410-11. 

Accordingly,  this  decision  addresses 
the  challenged  cargo  tank  requirements, 
in  their  cxirrent  form,  under  the  HMTA's 
preemption  provisions  in  49  App. 
U.S.C.  1811(a). 

A.  Cargo  Tank  Design  and  Construction 
Standards 

The  HMR  authorize  only  certain 
specification  cargo  tanks  and  portable 
tanks  for  transporting  flammable  liquids 
in  bulk.  49  CFR  173.242-173.243.  (See 
also  former  49  CFR  173.119,  with  which 
carriers  may  comply  until  October  1, 
1996.  49  CFR  171.14(b)(6)).  A 
combustible  liquid  may  be  transported 
in  "nonspecification"  cargo  tanks 
meeting  the  general  packaging 
regulations  in  the  HMR  (e.g.,  strong, 
ti^t,  leakproof  packagings).  49  CFR 
173.150(f)  (see  also  former  49  CFR 
173.118a).  Nonetheless,  RSPA 
understands  that  combustible  liquids 
are  often  shipped  in  cargo  tanks  and 
portable  tanks  which  meet  DOT 
specifications  for  transporting 
flammable  liquids. 

Nalco  contends  that  the  provision  in 
VC  34019  for  CHP  to  "adopt  reasonable 
regulations"  for  cargo  tank  design, 
construction  and  structural  safety  is 
invalid  because  it  "authorizes 
specifications  in  addition  to  the  federal 
rules."  It  argues  that,  "[t]o  the  extent  the 
California  requirements  for  tanks  vary  at 
all  from  the  federal  rules,  they  are 
statutorily  preempted."  NTTC  concurs, 
stating  that  this  discretion  adds  to  the 


obstacles  feced  by  an  interstate  carrier  of 
flammable  or  combustible  liquids. 

Nalco  alleges  that  CHP  "inspectors  are 
applying  some  unknown  stanoard  to 
determine  the  adequacy"  of  tanks 
carrying  combustible  liquids,  Its 
argument  concerning  the  requirement  in 
13  CCR  1195  for  a  metal  identification 
plate  on  each  tank  is  addressed  as  a 
marking  specification  below.  Otherwise, 
neither  Nalco  nor  any  other  party  cites 
any  instance  where  CHP  has  imposed 
specific  design  or  construction 
reqiiirements  different  from,  or  in 
addition  to,  those  in  the  HMR. 

CHP  states  that  its  authority  to  adopt 
design  and  construction  standards  for 
cargo  tanks  and  portable  tanks  has  been 
used  only  to  allow  the  continued  use 
within  the  State  of  "grandfathered" 
tanks,  approved  before  California  first 
adopted  me  HMR's  design 
specifications  for  cargo  tanks  in  1984. 
OiP  asserts  that,  until  RSPA  exercises 
jurisdiction  over  "intrastate"  highway 
transportation,  its  regulations  fill  the 
existing  gap  in  the  I^iR.  It  stresses  that 
the  current  form  of  VC  34019  reqiiires 
CHP  to  incorporate,  for  "intrastate 
shipments  in  this  state,  *  *  *  any  new 
United  States  Department  of 
Transportation  standards  concerning 
interstate  shipments." 

Currently,  the  HMR  govern  all 
highway  transportation  of  hazardous 
materials  by  interstate  carriers,  and 
highway  transportation  of  the  following 
by  intrastate  carriers:  hazardous  wastes, 
hazardous  substances,  flammable 
cryogenic  liquids  in  cargo  tanks  and 
portable  tanks,  and  marine  pollutants. 
49  CFR  171.1(a)(3),  as  amended  in  57  FR 
52930,  52934  (Nov.  5,  1992).  To  carry 
out  the  1990  amendments  to  .the  HMTA, 
RSPA  has  issued  a  notice  of  proposed 
rulemaking  to  extend  the  application  of 
the  HMR  to  all  intrastate  commerce.  58 
FR  36920  (July  9, 1993);  corrections,  58 
FR  38111  (July  15. 1993).  Under  the 
proposed  rule,  except  with  respect  to 
the  four  categories  already  subject  to  the 
HMR  at  all  times,  the  HMR  would  not 
apply  to  bulk  packagings  transported  by 
intrastate  motor  carriers  until  October  1, 
1996.  on  the  condition  that  the  State 
had  specifically  authorized  the  bulk 
packaging  to  be  used  within  the  State. 
58  FR  at  36923-24.  Thus,  until  that  date 
(if  RSPA's  proposed  rule  were  issued 
without  change),  there  remains  a  limited 
area  where  California  retains  authority 
to  prescribe  design  and  construction 
standards  for  a  bulk  packaging  to 
transport  a  flammable  or  combustible 
liquid  so  long  as  that  packaging  is  not 
marked  with  a  DOT  specification 
identification. 

The  HMTA  preempts  any  State 
requirement  that  concerns  the  "design, 


manufacturing,  fobrication  *  •  *  of  a 
package  or  container  which  is 
represented,  marked,  certified,  or  sold 
as  qualified  for  use  in  the  transportation 
of  hazardous  materials,"  49  App.  U.S.C. 
1804(a)(4)(B)(v),  and  which  is  not 
substantively  the  same  as  the 
reqiiirements  in  the  HMR.  This  means 
that,  when  the  HMR  apply,  California 
may  not  add  reauirements  which  RSPA 
has  not  imposed.  The  State  may  not 
apply  differing  design  and  construction 
requirements  to  cargo  tanks  and 
portable  tanks  marked  as  meeting  the 
requirements  of  a  DOT  specification, 
even  if  used  by  an  intrastate  carrier.  Nor 
may  California  apply  differing  design 
and  construction  requirements  to  non- 
DOT  specification  cargo  tanks  and 
portable  tanks  used  by  (a)  an  interstate 
carrier  to  transport  combustible  liquids 
or  (b)  an  intrastate  carrier  to  transport 
hazardous  wastes,  hazardous 
substances,  or  marine  pollutants  that  are 
subject  to  the  HMR. 

Accordingly,  CHP  may  apply  its 
differing  design,  construction  and 
structuiral  safety  requirements  to  cargo 
tanks  and  portable  tanks  used  by 
intrastate  carriers  (but  not  to  intrastate 
traffic  of  an  interstate  carrier),  for 
commodities  other  than  the  four 
categories  specified  in  49  CFR 
171.1(a)(3),  so  long  as  these  tanks  are 
not  marked  as  meeting  a  DOT 
specification.  Assuming  that  CHP  acts 
in  this  limited  manner,  there  is  no 
California  requirement  on  this  "covered 
subject."  No  information  has  been 
provided  to  indicate  that  California  has 
attempted  to  exceed  this  limited  area 
where  the  HMR  do  not  apply  and  are 
not  invoked.  And  in  the  limited  area 
where  the  HMR  do  not  apply,  there  is 
no  issue  of  "dual  compliance"  with 
conflicting  State  and  Federal 
requirements,  nor  any  situation  where 
VC  34019,  as  enforced  or  applied,  is  an 
"obstacle"  to  the  accomplishment  dnd 
execution  of  the  HMTA  and  the  HMR. 

As  applied  to  non-DOT  specification 
cargo  tanks  of  intrastate  carriers,  used 
for  commodities  other  than  those 
specified  in  49  CFR  171.1(a)(3].  the  tank 
design,  construction  and  structural 
safety  requirements  issued  under  the 
authority  of  VC  34019  are  not 
preempted  by  the  HMTA. 

B.  Marking  and  Certification 
Requirements 

CaUfomia  has  four  types  of  marking 
requirements  for  cargo  tanks  and 
portable  tanks  transporting  flammable 
and  combustible  liquids.  Since  these 
reqmrements  concern  the  "marking 
•  •  •  of  a  package  or  container  which 
is  represented,  marked,  certified,  or  sold 
as  qualified  for  use  in  the  transportation 
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of  hazardous  materials,"  49  App.  U.S.C. 
1804(a)(4)(B)(v),  each  of  these 
requirements  is  preempted  by  the 
HMTA  unless  it  is  "substantively  the 
same  as"  the  requirements  in  the  HMTA 
andtheHMR. 

In  each  case,  CHP  ofiters  a  raticmale  for 
the  requirement.  At  the  same  time,  CHP 
states  that  it  is  withholding  enforcement 
of  these  parts  of  its  regulations,  pending 
repeal  wnich  it  has  proposed.  However, 
CHP  has  enforced  these  requirements  in 
the  past,  and  they  were  not  repealed  in 
March  1993  when  other  changes  were 
made  to  the  cargo  tank  requirements. 
The  manner  in  which  a  non-Federal 
requirement  is  applied  or  enforced  is 
relevant  to  determining  whether  that 
reqidrement  is  an  "obstacle  to  the 
accomplishmaDt  and  execution  of  the 
HMTA  and  the  HMR,  49  App.  U.S.C 
1811(a)(2),  as  discussed  below. 
However,  the  HMTA  does  not  indicate 
tnat  RSPA  should  abstain  firom  finding 
preemption  when  the  non-Federal 
requirement  concerns  a  covered  subject, 
even  though  a  State  has  temporarily 
stopped  its  enforcement  of  tnat 
requirement. 

1.  Metal  Identification  Plate 

Each  of  the  specifications  for  p>ortable 
tanks  in  the  HMR  requires  a  metal 
identification  plate  setting  forth  various 
information  such  as  the  manufacturer, 
specification  number,  design  or  test 
pressure,  serial  number,  capacity  and 
weight  E.g.,  49  CFR  178.251-7(a) 
(Specifications  56  and  57  portable 
tanks).  Specifications  in  the  HMR  for 
cargo  tanks  reqiiire  a  specification  plate 
and,  in  most  cases,  a  separate  name 
plate.  E.g.,  49  CFR  178.345-14 
(Specifications  DOT  406,  DOT  407  and 
DOT  412  cargo  tanks);  see  also  49  CFR 
178.340-10  (under  which  new 
Specifications  MC  306,  MC  307  and  MC 
312  cargo  tanks  may  be  built). 

Non-specification  tanks  permitted  for 
the  transportation^f  combustible 
hquids  need  only  be  mariced,  labeled 
and  placarded  in  accordance  with  the 
general  requirements  in  49  CFR  part 
172,  subparts  D-F.  There  is  no 
requirement  that  they  bear  any 

Sedfication  or  identification  plate, 
[hough  they  may  do  so  for 
"identification,  warranty  and  liabifity 
purposes,"  as  represented  by  CHP. 
However,  the  fact  that  a  certain 
procedure  or  practice  may  not  be 
prohibited  by  the  HMR  does  not  mean 
that  a  non-Federal  entity  may  require 
that  procedure  or  practice.  If  so, 
"substantively  the  same  as"  would 
mean  nothing  more  than  an  ability  to 
comply  with  both  Federal  and  non- 
Federal  requirements  at  the  same  time. 
The  HMTA  preempts  any  non-Federal 


requirement  concerning  a  covered 
subject  that  goes  beyond  the 
requirements  of  the  HMR.  even  when 
the  non-Federal  requirement  merely 
mandates  something  left  to  the  carrier's 
discretion  under  the  HMR. 

CHP  defends  its  requirement  for  this 
metal  plate  on  two  grounds:  "(1)  To 
provide  shippers  with  proper 
information  on  materials  of  construction 
and  design  pressun  *  *  *  and  (2)  as  a 
unique  identifier  for  inspection  and 
enforcement  control  purposes." 
However,  the  requirement  mandates 
information  which  the  HMR  do  not 
require  and  prescribes  a  specific 
identification  system  rather  than  relying 
on  existing  forms  of  identification  [e.g , 
serial  nun^rs  on  portable  tanks  and  on 
the  vehicles  of  cargo  tanks).  The 
requirement  in  13  CCR 1195  that  non- 
DOT  specification  tanks  must  be 
"equipped  with  a  oietal  identification 
plate  permanently  affixed  to  the  tank  or 
to  a  supporting  member"  dearly  goes 
beyond — and  is  not  suostantively  the 
same  as— the  HMR.  For  that  reason,  it  is 
preempted  by  the  HMTA. 

2.  Marking  CT  Niunber  on  Tank  or 
Identification  Plate 

California  argues  that  its  requirement 
that  the  CT  number  be  marked  on  the 
tank  or  a  metal  identi£ication  plate,  in 
13  CCR  1194,  as  well  as  the  requirement 
for  a  certification  label  on  the  tank,  in 
13  CCR  1193,  "are  not  covered  subjects 
(i.e..  liazardous  materials  transportation 
markings'),  rather  the^  are  control 
markings  similar  to  vehicle  license  plate 
and  VTN  nimibers." 

Hovrever,  the  covered  subjects 
indude  both  the  "marking  •  •  •  of 
hazardous  materials,"  and  the  "maridng 
•  •  *  of  a  package  or  container  which 
is  represented,  marked,  certified,  or  sold 
as  qualified  for  use  in  the  transportation 
of  hazardous  materials."  49  App.  U.S.C. 
1804{a)(4)(B)(ii),  (v).  License  plates  and 
VIN  numbisrs  (as  weU  as  evidence  of 
motor  vehide  inspections)  are  placed  on 
the  motor  vehide,  not  on  the  tank 
which  constitutes  the  ^>ackage  or 
container  of  hazardous  materials. 

This  requirement  to  marie  the  CT 
number  on  the  tank  or  a  metal  plate  goes 
beyond,  and  is  not  substantively  the 
same  as,  the  maiking  requirements  in 
the  HMR.  Accordingly,  13  CCR  1194  is 
preempted  by  the  JiMTA. 

3.  Certification  Label  and  Certificate 

CHP  argues  that  a  "cwtification 
sticker  "  •  •  is  a  necessary  form  of 
control  to  ensure  compUance  with 
California's  hazardous  materials 
regulations  (indudmg  the  HMR)  and  the 
annual  CHP  inspection  program."  It 


asserts  that  "a  readily  visible  control 
(sticker)"  is  needed  to 

minimize  delays  in  intra-  and  intenute 
commerce  by  making  tanks  that  have  already 
been  Inspected  readily  identifiable.  Without 
some  fonn  of  control  (i.e  ,  sticker)  we  would 
be  (topping  and  inspecting  every  tank  on 
every  trip  into  Call&miia. 

At  the  same  time,  CHP  indicates  that  it 
has  modified  its  enforcement  polides  to 
allow  carriers  to  carry  the  paper 
certificate  as  evidence  of  registration 
and  inspection,  rather  than  affixing  the 
certification  Label  to  the  tank  itsell 

RSPA  understands  CHP's  desire  to 
require  the  best  manner  of  indicating 
that  a  tank  is  currently  registered,  at  the 
least  inconvenience  to  the  carrier. 
Nonetheless,  the  marking  requirements 
of  13  CCR  1993,  VC  34044  and  VC 
34101  go  beyond,  and  are  not 
substantively  the  same  as,  the  HMR.  The 
certification  label  required  to  be  placed 
on  the  tank,  and  the  certificate  that  must 
be  carried  in  a  waterproof  holder  on 
portable  tanks,  are  additional  markings 
on  the  package  itself — and  not  on  the 
motor  vehicle— as  evidence  of 
inspection.  As  with  the  requirement  to 
display  or  mark  the  CT  number  on  the 
tank,  discussed  above,  the  requirement 
to  affix  the  certification  label  to  the  tank 
is  preempted  by  the  HMTA.  Since  the    - 
requirement  to  affix  the  certification 
label  on  the  tank  is  preempted,  the 
provisions  for  removal  by  CHP,  in  VC    - 
34062-63,  are  also  preempted. 

4.  Emergency  Valve  Control  (EVQ 

Marking 

CHP  states  that  "California  has,  fm 
many  years,  required  that  the  remote 
closure  controls  be  plainly  marked  to 
further  enhance  the  safe  loading  and 
unloading  of  hazardous  materials  and  to 
provide  emergency  response  personnel 
a  guide  for  finding  and  identifying  the 
EVC."  On  that  basis,  in  nilemaldng 
docket  No.  HM-183,  CHP  recommended 
that  RSPA  add  a  similar  requirement  to 
the  HMR.  without  success.  CHP 
represents  that  it  "will  again  petition 
RSPA  concerning  this  matter  in  hopes  of 
gaining  a  national  standard  for  EVC 
marking  reqtiirement  •  •  •." 

Although  it  argues  that  this  is  "an 
operational  marfing"  rather  than  a 
"hazard  warning"  marking,  CHP 
appears  to  acknowledge  that  13  OCR 
1197  reqtiires  a  spedfic  maii±ig  on  the 
hazardous  materials  package,  which 
would  be  subjed  to  preemption  if  not 
substantively  the  same  as  me 
requirements  in  the  HMR.  As  with  the 
other  marking  requirements  challenged 
here.  CHP  states  that  it  is  withholding 
enforcement  and  has  recommended 
repeal  of  this  provision.  Nalco  asserts 
that  any  marking  is  a  covered  subjed 
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when  it  is  "unique  to  hazardous 
materials  packaging  and  (is)  intended  to 
convey  inionnation  unique  to  hazardous 
materials  in  transportation." 

However,  CHP  also  states,  and  Nalco 
does  not  contest,  that  Nalco  is  not 
affected  by  this  requirement  because  its 
tanks  dre  not  equipped  with  emergency 
valve  controls,  and  consequently  they 
are  not  required  to  be  marked.  Nalco 
contends  that  it  is  challenging 
California's  "program  in  its  entirety," 
and 

Any  person  directly  affected  by  a  State 
program  may  bring  that  program  to  DOT'S 
attention  in  an  applicabon  for  a  preemption 
determination  under  49  CTR  part  107.  •  •  * 
In  addition,  through  the  public  processes  on 
this  applicabon,  several  other  parties  directly 
affected  by  the  State's  program  have 
expressed  their  opposition  to  that  program. 

As  discussed  in  Part  n,  above,  49 
App.  U.S.C.  1811(c)  provides  that  a 
person  who  is  "directly  affected  by  any 
requirement  of  a  State,  or  political 
subdivision  or  Indian  tribe  may  apply 
•  •  *  for  a  determination  of  whether 
that  requirement  is  preempted  *  *  *.'* 
(Emphasis  supplied.)  This  language 
imposes  a  standing  requirement  that  is 
more  strict  than  RSPA  previously 
appUed  in  issuing  inconsistency  rulings. 
See,  e.g.,  IR-ll,  Ogdensburg  Bridge  k 
Port  Authority,  etc..  49  FR  46647  (Nov. 
27, 1984).  The  statute  looks  to  the 
specific  requirement(s)  challenged  by 
the  appUcant — or  put  in  issue  by  the 
State,  local  government  or  Indian  Tribe. 
It  does  not  authorize  RSPA  to  consider 
other  parts  of  a  "program"  which  do  not 
impose  any  requirement  on  the 
applicant. 

The  issue  of  whether  a  person  is 
"directly  affected"  by  a  State,  local  or 
Indian  tribe  requirement  is,  of  course, 
completely  separate  from  the  legal 
capacity  of  that  person  to  seek  a 
determination  that  the  non-Federal 
requirement  is  preempted  by  the 
HMTA.  See  PD-2(R).  Illinois 
Environmental  Protection  Agency's 
Uniform  Hazardous  Waste  Manifest,  58 
FR  11176, 11181-82  (Feb.  23. 1993), 
reaffirming  that  associations  or  groups, 
such  as  CWn,  may  challenge  non- 
Federal  reqtiirements  that  directly  affect 
individual  members  of  the  association. 

At  this  time,  it  is  unnecessary  for 
RSPA  to  decide  whether  the  applicant 
(as  opposed  to  other  commenting 
parties)  must  demonstrate  standing  as  to 
each  non-Federal  requirement  it 
challenges.  Here,  Nalco  does  not 
contradict  CHP's  statement  that  none  of 
Nalco's  tanks  is  required  to  be  marked 
to  show  the  emergency  valve  control, 
under  13  CCR 1197,  and  there  is  no 
evidence  that  any  party  submitting 


comments  is  directly  affected  by  this 
requirement. 

Accordingly,  no  decision  is  reached 
as  to  whether  the  HMTA  preempts  the 
reqtiirement  in  13  CCR  1197  for  marking 
the  emergency  valve  control. 

C.  Registration  and  Inspection 
Requirements 

The  foais  of  Nalco's  preemption 
application,  and  most  of  the  comments 
on  it,  is  California's  program  for 
inspecting  cargo  tanks  and  portable 
tanks  transporting  flammable  and 
combustible  liquids.  As  explained  in 
section  I.E.,  above,  this  inspection  is 
linked  to  California's  annual  registration 
and  certification  of  cargo  tanks  and 
portable  tanks.  Registration  may  be 
denied,  revoked  or  suspended  for  a 
feilure  to  make  a  cargo  tank  or  portable 
tank  available  for  inspection  "on 
reasonable  notice."  VC  34042(d), 
34061(c).  The  certificate  of  compliance 
is  issued  only  when  the  tank  passes 
inspection.  13  CCR  1193(a). 

Since  it  is  possible  for  carriers  to 
comply  with  the  CaUfomia  registration 
and  inspection  reqxiirements  as  well  as 
the  HMR.  these  State  requirements  are 
not  preempted  under  the  "dual 
compliance"  standard  in  49  App.  U.S.C. 
1811(a)(1).  Preemption  depends  on 
whether  Cahfomia's  application  and 
enforcement  of  its  registration  and 
inspection  requirements  "created  an 
obstacle  to  the  accompUshment  and 
execution  of  (the  HMTA)  and  (the 
HMR)."  49  App.  U.S.C.  1811(a)(2).  No 
decision  is  reached  as  to  whether  the 
HMTA  preempts  California's 
registration  fee,  since  no  party  has 
contended  that  the  fees  are  inequitable 
or  used  for  purposes  other  than  those 
related  to  the  transportation  of 
hazardous  materials.  See  49  App.  U.S.C. 
1811(b). 

In  its  final  comments,  Nalco  reiterates 
that  it  does  not  challenge  "State 
enforcement  of  federal  regulations." 
However,  it  objects  to  "the  delays  and 
additional  provisions  CaUfomia  has 
imposed  that  go  beyond  enforcement  of 
nationally-uniform  rules."  In  June  1990, 
Nalco  alleged  that  shipments  often  had 
to  wait  "untU  the  [CHP]  administrative 
office  in  Sacramento  *  *  *  transmits  its 
instructions"  to  the  CHP  field  office, 
and  then  "until  it  is  convenient  for  the 
California  State  inspector  to  get  there, 
conduct  his  own  inspection,  and  apply 
his  own  marking  to  me  tank  and  issue 
his  certificate  of  compliance."  An 
affidavit  by  a  Nalco  employee  attested  to 
delays  of  two  weeks  or  more  before 
tanks  were  inspected.  Allegedly,  these 
delays  required  Nalco  to  hold  "filled 
incoming  tanks"  from  Texas  and  Illinois 
plants  at  Nalco's  Carson,  California 


plant  "pending  the  State's  ability  to 
make  the  inspection,  thereby  delaying 
delivery  to  ctistomers." 

In  its  July  1992  application,  Nalco 
states  that; 

Processing  improvements  and  pre-payment 
options  have  speeded  the  issuance  of 
instructions  to  the  field  •  *  *,but 
unnecessary  delays  still  are  encountered  in 
the  field  with  twth  flammable  and 
combustible  liquids,  and  the  delays  have 
been  compounded  by  inspector[s']  schedules, 
vacations  and  sick  leave  *  *  *.  The  situation 
has  improved,  but  still  remains  uimecessary 
and  in  conflict  with  section  177.853. 

Nalco  also  states  that  its  thorough 
cleaning  of  tanks  between  loads 
"invariably  removes  the  California 
sticker,  CT  marking,  and  weatherproof 
pouch,  which  cannot  be  rec^pUed  by 
the  company  but  must  await  another 
visit  from  an  inspector  before  that  tank 
may  be  used  again." 

Supporting  Nalco's  application,  NTTC 
characterizes  California's  cargo  tank 
requirements  as  a  "prenotification" 
program.  It  agrees  that  a  delay  "to 
perform  a  safety  check  on  a  hazmat- 
laden  vehicle  in  transit  must  be 
presumed  to  be  'necessary'  and  would 
be  totally  consistent  with  the  provisions 
of  the  HMR."  However,  NTTC  asserts 
that  the  requirement  to  make  the  cargo 
tank  "available  for  inspection" — 
presumably  "at  the  convenience  of  the 
state" — distinguishes  California's 
requirements  from  roadside  inspections 
imder  the  Motor  Carrier  Safety  Act  and 
from  annual  inspections  of  California- 
domiciled  vehicles.  NTTC  concludes: 

The  practical  Impact  of  this  requirement  is 
that  many  bulk  containers  (either  loaded  or 
empty)  entering  California  must — firsthand — 
be  delivered  to  a  site  other  than  its  intended 
destination;  and,  scheduled  to  be  at  that  site 
at  a  time  and  date  certain. 

NTTC  believes  that  such  diversion  and 
scheduling  leads  to  delays  which  are 
"unnecessary"  and  thus  violate  49  CFR 
177.853(a). 

NTTC  also  states  that  the  "call  and 
demand"  nature  of  common  carriage 
means  that  management  may  "be 
unaware  that  a  given  vehicle, 
dispatched  from  a  given  terminal  at  a 
given  time,  is  destined  for  California." 
However,  "(t]hat  vehicle  will  be  delayed 
and/or  diverted  until  (at  least) 
Cahfomia's  paperwork  is  completed  and 
fees  are  paid."  NTTC  also  points  to  the 
possibility  that  other  states  will  adopt 
similar  requirements,  so  that  "the 
'diversion/delay'  scenario  will  be 
repeated,  endlessly." 

HMAC  argues  that  States  should 
follow  consistent  and  uniform  systems 
for  vehicle  registration,  and  that 
California  should  petition  DOT  for  a 
rulemaking  proceeding  to  implement  a 
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uniform  registration  program.  It  also 
comments  that  unnecessary  delays 
result  from  the  requirements  of  a  written 
application,  and  a  site  visit,  for 
inspection.  3M  believes  that  the 
California  inspection  requirements  are 
unnecessary,  redimdant  and  excessive. 
It  alleges  that  the  program  is  so 
expensive  that,  for  a  period  of  time,  it 
shifted  to  drums  for  shipments  to 
CaUfomia. 

Union  Pacific  cites  waits  of  up  to  five 
days  for  inspections  at  its  intermodal 
ramps,  as  well  as  problems  with  CT 
stickers  coming  off.  It  objects  to  the  lack 
of  "specific  written  gmdelines  or 
regulations"  on  the  time  within  which 
an  inspection  must  be  performed,  and 
the  appearance  that  "(tjhe  rules  vary 
with  every  inspector."  Union  Pacific 
also  states  that  certain  inspectors  would 
permit  tanks  to  be  "taken  to  destination 
and  \mloaded  before  inspection."  In  Los 
Angeles,  however,  it  staies  that  it  was 
told  that  "our  tanks  will  have  to  sit  at 
the  ramp  loaded  imtil  (the  inspector] 
has  time  to  come  and  inspect  the 
equipment.  With  his  workload,  that  is 
about  once  a  week." 

CWTI's  comments  allude  to  "a 
disturbing  trend  among  states  to  enact 
registration,  inspection,  and 
certification  requirements  for  vehicles 
transporting  hazardous  materials, 
including  waste,"  and  complains  that 
"(njone  of  the  inspection  programs 
reciprocally  recognize  the  inspections 
and  certifications  of  the  other 
jurisdictions."  CWTI  asserts  that  the 
impacts  of  the  hazardous  waste 
registration  and  inspection  program  are 
the  same  as  the  cargo  tank  requirements, 
including  delays  of  two  to  three  days  for 
an  inspection;  that  advance  notice  for 
scheduling  inspections  amounts  to 
prenotification;  and  that  diversions  from 
normal  routes  must  be  made  to  reach 
inspection  stations. 

CWn  also  alleges  that  "the 
inspections  are  directed  at  the 
mechanical  features  of  trucks  (i.e., 
brakes,  suspension,  tires),"  and  attaches 
to  its  comments  the  cover  page  and  table 
of  contents  of  a  CHP  Vehicle  Equipment 
Inspection  Guide,  which  it  implies  is 
the  basis  for  CHP's  inspection  of  cargo 
tank  trucks.  It  contends  that  the  CHP 
inspections  "follow  the  inspection 
protocol  outlined  in  49  CFR  chapter  III, 
subchapter  B,  appendix  G,"  but  that 
California's  failure  to  recognize 
inspections  conducted  by  other  States 
violates  the  following  section  of  the 
Motor  Carrier  Safety  Act: 

A  periodic  inspection  of  a  commercial 
motor  vehicle  in  accordance  with  the  Federal 
standards  established  under  subsection  (b)  of 
this  section  or  in  accardance  with  a  [State] 
program  described  in  (ubparagraph  (B)  or  (C) 


of  subsection  (d)(l]  of  tk.s  section  which  is 
in  effect  and  being  enforced  shall  be 
recognized  as  adequate  ia  every  State  for  the 
period  of  such  inspection.  The  provisions  of 
this  subsection  shall  not  be  deemed  to 
prohibit  a  State  from  making  random 
inspections  of  commercial  motor  vehicles. 

49  App.  U.S.C.  2509(e). 

CWTl  further  asserts  that  inspecting 
cargo  tank  trucks  that  have  a  valid 
registration  and  inspection  from  another 
State  is  in  conflict  with  49  CFR  396.17, 
as  well  as  FHWA's  Motor  Carrier  Safety 
Assistance  Program  O^CSAP)  requiring 
States  to  enforce  laws  and  regulations 
which  have  the  same  effect  as  the 
Federal  Motor  Carrier  Safety 
Regulations  (FMCSR]  and  the  HMR. 

In  response,  CHP  suesses  that  it  is 
enforcing  the  HMR  for  uniform 
compliance.  It  denies  that  unnecessary 
delays  exist,  and  it  cites  statutory  and 
regulatory  changes  as  well  as 
modifications  in  its  inspection  and 
registration  procedures.  CHP  asserts  that 
it  has  reduced  the  inconvenience  to  the 
truck  operator;  it  contends  that  its 
c\irrent  inspection  procedure  is  no  more 
burdensome  than  a  roadside  inspection 
imder  the  Motor  Carrier  Safety  Act  and 
takes  only  30  or  40  minutes  if  no 
violations  are  foimd.  It  states  that  it  has 
created  inspection  stations  at  four  port- 
of-entry  (POE)  locations  on  main 
highways  near  the  California  border, 
and  it  plans  to  add  two  more  POE 
inspection  locations;  an  out-oPState 
tank  can  be  inspected  on  arrival  at  a 
POE  with  no  advance  notice,  24  hours 
a  day,  six  days  a  week.  According  to 
CHP,  "[pjresently,  the  majority  of 
inspections  of  out-of-state-based 
equipment  are  being  performed  at  the 
POE  bdlities  thus  eliminating  the  need 
for  carriers  to  'schedule'  an  inspe(ftion." 

CHP  further  indicates  that,  wnen 
inspection  at  a  POE  is  not  practicable, 
a  10-day  temporary  registration  is  ' 
available  to  allow  a  carrier  to  enter 
California  and  deliver  its  load  without 
having  to  wait  (or  be  diverted)  for  an 
inspection.  It  states  that  its  "temporary 
registration  procediures  no  longer 
require  the  carrier  to  complete  any 
application  prior  to  or  during  the 
inspection,  only  to  arrange  for  payment 
of  the  inspection  fee  and  arrange/ 
schedule  the  inspection."  It  indicates 
that  the  fee  may  be  paid  "by  FAX, 
telegraphic  money  order,  or  even  by 
telephone  if  the  carrier  maintains  a 
positive  fee  account  balance.  *  •  *  CHP 
is  in  the  process  of  making  it  possible 
for  carriers  to  pay  the  fees  at  the  POE 
faciUty."  According  to  CHP,  "the  only 
case  where  we  have  withheld 
registration  for  an  interstate  carrier  is 
when  carriers  refuse  to  make  the  tanks 
available  for  inspection,  or  more 


importantly,  the  tanks  do  not  meet 
either  federal  or  state  (grandfathered) 
design  requirements." 

CHP  further  states  that  it  tries  to  make 
•its  inspection  at  the  carrier's 
convenience,  at  virtually  any  location 
within  the  State,  including  the  carrier's 
terminal,  loading  or  unloading  faciUties, 
rest  areas,  truck  stops  and  tank  cleaning 
facilities  "throughout  California  if  the 
carrier  provides  sufficient  lead  time."  It 
notes  that  an  increase  in  the  nimiber  of 
inspectors,  coupled  with  the  statutory 
change  which  excludes  smaller  cargo 
tanks  from  these  requirements,  should 
reduce  delays.  (CHP  represents  that 
registration  and  inspection  are  no  longer 
required  for  any  of  the  tanks  to  which 
Nalco  referred  in  the  affidavit 
accompanying  its  original  1990 
application.  CHP  does  not  dispute, 
however,  Nalco's  statement  that  it  has 
other  tanks  that  remain  subject  to 
CaUfomia's  cargo  tank  requirements.) 

In  light  of  its  new  procedures,  CHP 
contends  that  the  delays  which  do 
occur,  including  changes  in  routes  that 
carriers  make  for  their  own 
convenience,  are  reasonable  and  not 
unnecessary,  when  considered  in  light 
of  the  number  of  violations  detected 
during  inspection.  "The  CHP  believes 
that  the  (HMTA]  and  HMR  do  allow  for 
a  reasonable  delay  of  hazardous 
materials  shipments  to  perform 
inspections,  and  that  such  delays  are 
prudent  given  the  nature  of  the 
product."  With  respect  to  CWTI's 
argument  that  California  fails  to 
recognize  other  States'  inspections,  CHP 
notes  that  the  recent  enactment  of  VC 
34120  authorizes  it  to  enter  into 
reciprocal  agreements  with  other  States 
or  Federal  agencies  having  a 
"comparable"  program. 

The  main  argimient  of  "imnecessary" 
delay,  raised  by  Nalco  and  other 
comments,  stems  from  the  command  in 
49  CFR  177.853(a)  that: 

All  shipments  of  hazardous  materials  shall 
be  transported  without  unnecessary  delay, 
from  and  including  the  time  of 
commencement  of  the  loading  of  the  cargo 
until  its  final  discharge  at  destination. 

RSPA  explained  its  concerns  about 
uimecessary  delay  in  three  early 
inconsistency  rulings.  In  IR-2,  above,  44 
FR  at  75571,  discussing  the  requirement 
to  obtain  a  permit  for  each  shipment  of 
Uquefied  natural  gas  or  hquefied 
propane  gas,  RSPA  stated: 

The  manifest  purpose  of  the  HMTA  and 
the  Hazardous  Materials  Regulations  is  safety 
in  the  transportation  of  haza^ous  materials. 
Delay  in  such  transportation  is  incongruous 
with  safe  transportation.  Given  that  the 
materials  are  hazardous  and  that  their 
transportation  is  not  risk-free,  it  is  an 
important  safety  aspect  of  the  transportation 
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that  the  time  between  loading  and  unloading 
be  minimized. 

In  IR-3.  Boston  Rules  Governing 
Transportation  of  Certain  Hazardous 
Materials,  etc..  46  FR  18918. 18921 
(March  26, 1981).  concerning 
restrictions  on  the  use  of  city  streets  by 
trucks  carrying  hazardous  materials, 
RSPA  found  that: 

The  mere  threat  of  delay  may  redirect 
commercial  hazardous  materials  traffic  Into 
other  |urisdictJOD>  that  may  not  be  aware  of 
or  be  prepared  for  a  sudden,  possibly 
permanent,  change  in  traffic  patterns. 

And  in  IR-6.  Covington,  Kentucky 
Ordinance  Governing  Transportation  of 
Hazardous  Materials,  etc..  48  FR  760, 
765  (Jan.  6, 1983).  involving  a  city 
requirement  to  provide  an  advance 
notification  of  the  intent  to  transport 
"dangerous  and  hazardous  substances" 
within  city  limits.  RSPA  stated: 

Since  safety  risks  are  "inherent  is  the 
transportation  of  hazardous  materials  in 
commerce"  (49  [App.]  U.S.C  1801).  an 
important  aspect  of  transportation  safety  is 
that  transit  time  t>e  minimized.  This  precept 
has  been  incorporated  in  the  HMR  at  49  CFR 
177.853.  which  directs  highway  shipments  to 
proceed  without  unnecessary  delay,  and  at 
49  Ont  174.14,  which  directs  rail  shipments 
to  be  expedited  within  a  stated  time  frame. 

Accordingly,  several  types  of  non- 
Federal  requirements  have  been  found 
to  be  inconsistent  with  the  HMTA  and 
the  HMR  on  the  basis  that  they  create  a 
potential  for  imnecessary  delay, 
including  the  advance  notification  of 
hazardous  materials  shipments,  e.g.,  TR- 
6.  above;  time-consuming  permitting 
processes  with  no  definite  decision 
dates,  e.g..  IR-19,  above,  aCTd,  IR-19(A), 
Decision  on  Appeal,  53  FR  11600  (April 
7, 1988):  and  route,  time,  and  weather 
limitations  on  travel,  e.g.,  IR-32, 
Montevallo,  Alabama  Ordinance  on 
Hazardous  Waste  Transportation.  55  FR 
36736  (Sept.  8,  1990). 

On  the  other  hand,  non-Federal 
registration  and  inspection 
requirements,  by  themselves,  do  not 
inevitably  have  the  potential  for 
imnecessary  delay  proscribed  in  49  CFR 
177.853(a).  While  RSPA  has  not 
previously  considered  State  and  local 
registration  programs  (as  opposed  to 
safiaty  permit  requirements),  it  has 
encouraged  States  and  local 
governments  to  adopt  and  enforce  the 
requirements  in  the  HMR,  "through 
both  periodic  and  roadside  spot 
inspections."  Waiver  of  Preemption 
Determination  No.  1,  New  York  Qty 
Fire  Department  Regiilationa 
Concerning  Pickup/Delivery  of 
Flammable  and  Combustible  Liquldj 
and  Flammable  and  CombiutibU  Gases, 
57  FR  23278,  23295  Ovine  2. 1992). 


Under  this  rationale,  a  "walk-around 
type  of  inspection"  at  the  loading  or 
imloading  facility,  required  by  Rhode 
Island  of  trucks  carrying  liquefied 
natural  gas  and  Uquefied  propane  gas. 
was  found  similar  to  "federal  inspection 
reqiiirements"  in  the  FMCSR.  and  not 
inconsistent  with  the  HMR.  IR-2.  above. 
44  FR  at  75572.  Illinois'  inspections  of 
trucks  carrying  spent  nuclear  fuel, 
"based  on  the  Federal  regulations,  not 
on  additional  or  different  state 
requirements,"  took  only  20  minutes  to 
an  hour  and  were  "not  the  sort  of 
significant  restriction  which  the 
Department  considers  to  be  inconsistent 
with  the  HMTA."  IR-17,  Illinois  Fee  on 
Transportation  of  Spent  Nuclear  Fuel. 
51  FR  20926.  20929  (June  6.  1986).  affd, 
IR-17(A).  Decision  on  Appeal.  52  FR 
36200  (Sept.  25. 1987). 

RSPA  has  emphasized  that 
inspections  "to  assure  compliance  with 
Federal  or  consistent  requirements  are 
themselves  consistent."  IR-20, 
Triborough  Bridge  and  Timnel 
Authority  Regulations,  etc..  52  FR 
24396.  24398  (June  30. 1987);  accord. 
IR-27,  Colorado  Regulations  on 
Transportation  of  Radioactive  Materials, 
54  FR  16326.  16330  (April  21, 1989). 
RSPA  has  rejected  the  argument  that 
provisions  to  stop  and  inspect  transport 
vehicles  "are  inconsistent  because  they 
can  cause  delays  in  transportation,"  and 
has  stated: 

Because  all  state  and  local  Inspection  and 
enforcement  provisions  have  a  tendency  to 
cause  some  delay  in  transprartation,  that 
delay  does  not  per  se  cause  those  provisions 
to  be  inconsistent.  Also,  isolated  instances  of 
improper  enforcement  (e.g.,  misinterpretation 
of  regulations]  do  not  render  such  provisions 
inconsistent 

IR-31.  above,  55  FR  at  25584. 

However,  none  of  RSPA's  prior 
rulings  has  agreed  to  conditions  that 
require  a  loaded  vehicle  to  wait  hours, 
or  even  days,  before  proceeding.  For 
example,  in  IR-2,  RSPA  discussed  the 
effect  of  Rhode  Island's  prohibition 
against  transportation  of  liquefied 
natural  gas  (LNG)  or  liquefied  propane 
gas  (LPG)  during  rush  hours  (7-9  a.m. 
and  4-6  p.m.).  as  follows: 

Even  if  the  Rhode  Island  rule  is  applied  in 
such  ■  way  that  it  only  requires  that  carriers 
of  LPG  and  LNG  park  during  rush  hours,  for 
four  hours  •  day  during  weekdays!,]  such 
transportation  cannot  take  place  within  the 
State.  In  a  such  case  trucks  operating  within 
the  State  will  be  required  to  stop  during  rush 
hours,  and  trucks  from  adjoining  States  wriil 
not  be  permitted  to  enter  Rhode  Island 
during  those  hours.  *  •  •  (This)  would 
result  in  significant  delays  in  transportation. 

44  FR  at  75571.  For  this  reason,  RSPA 
found  that  "[t]he  delay  that  results  firom 


the  Rhode  Island  Rule  is  imnecessary 
•  •  •."/d. 

In  IR-6,  RSPA  found  that  delay  would 
be  unnecessary  if  a  truck  driver  had  to 
stop  enroute  to  provide  advance 
notification  of  travel  through  a  city: 

The  prospect  of  large  numbers  of  vehicles 
loaded  with  •  *  •  hazardous  materials 
piling  up  at  key  locations  in  the  surrounding 
jurisdictions  while  their  drivers  attempt  to 
get  through  to  the  Covington  Fire  Department 
suggests  that  Covington's  attempt  to  increase 
safety  oould  operate  to  its  neighbor's 
detriment  If  the  approach  taken  by 
Covington  were  deemed  an  appropriate  local 
activity,  it  would  be  no  less  so  for 
Covington's  neighbors,  etc.,  to  the  point 
where  a  carrier  would  have  to  stop  at  every 
town  line  on  its  route. 

48  FR  at  765. 

Nalco  challenges  California's 
registration  requirement  as  part  of  a 
"program  in  its  entirety,"  and  NTTC 
seems  to  believe  that  registration 
amounts  to  a  prohibited  prenotificatlon 
requirement.  However,  neither  they  nor 
any  other  party  has  controverted  CHP's 
statements  that  there  is  no  delay  in 
obtaining  either  a  regular  or  temporary 
registration.  While  registration  may  be 
denied  or  revoked  for  failure  to  make  a 
cargo  tank  or  portable  tank  available  for 
inspection,  VC  34042(d),  34061(c),  there 
is  no  evidence  that  delays  are  involved 
in  either  obtaining  registration — 
separate  from  undergoing  the  required 
inspection — or  completing  a  trip 
because  of  the  absence  of  a  registration. 
And  no  party  has  indicated  that  any 
shipment  has  been  delayed  or  refused 
entry  into  California  solely  for 
nonpayment  of  the  registration  fee,  as 
distinguished  from  delays  attributable  to 
arranging  for  or  conducting  the  required 
inspection.  See  IR-17,  above,  51  FR  at 
20929,  concerning  Illinois'  fee  on 
transportation  of  spent  nuclear  fuel  ("no 
shipment  has  been  delayed  or  denied 
entry  into  Illinois  for  non-payment  of 
the  fee"). 

The  application  and  enforcement  of 
California's  registration  requirement  has 
not  been  shown  to  cause  unnecessary 
delay  in  the  transportation  of  hazardous 
materials.  On  this  basis,  the  HMTA  does 
not  preempt  this  registration 
requirement. 

Nalco  indicates  that  QHP's  recent 
changes  have  reduced,  but  not 
eliminated,  delays,  which  "have  been 
compounded  by  [an]  inspector's 
schedules,  vacations  ana  sick  leave." 
CHP  admits  that  delays  still  occur. 
Inspection  at  a  POE,  without  any  need 
for  advance  notice  or  arrangement,  is 
available  only  on  four  to  six  routes  into 
California,  and  only  six  days  of  the 
weeL  If  inspection  is  not  possible  at  a 
POE,  the  carrier  must  notify  CHP  and 
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arrange  for  an  inspection,  and  then  wait 
for  an  inspector  to  arrive.  As  CHP  states: 

When  alternate  insp>ection  arrangements 
are  required,  (CHP)  requests  (if  at  all 
possible)  three  working  days  lead  time  to 

*  *  *  ensure  a  CHP  inspector  is  available  for 
inspection  at  an  optimum  location  and  time 

*  *  *.  [Tlhe  CHP  makes  every  reasonable 
e^rt  to  conduct  the  inspection  on  limited 
notice,  often  within  hours  of  the  inspection 
request,  at  a  convenient  location  along  the 
carrier's  intended  route. 

Even  if  a  temporary,  registration  allows 
the  cargo  tank  or  portable  tank  to  be 
tinloaded  before  an  inspection,  any  wait 
for  the  arrival  of  an  inspector  still 
causes  an  unnecessary  delay  in  the 
transportation  of  hazardous  materials, 
since  the  residue  in  the  tank  remains 
hazardous.  See  49  CFR  172.514(b)(1). 

In  these  circumstances,  a  vehicle 
containing  hazardous  materials  must 
stop  in  transit  and  wait  for  the  arrival 
of  an  inspector.  This  type  of  delay  is 
considered  unnecessary,  because  it 
substantially  increases  the  time 
flammable  and  combustible  liquids  are 
in  transportation,  increasing  exposure  to 
the  risks  of  the  hazardous  materials, 
without  corresponding  benefit.  CHP 
may,  as  it  claims,  make  "every 
reasonable  effort  to  conduct  the 
inspection  on  Umited  notice,  often 
within  hours  of  the  inspection  request, 
at  a  convenient  location  along  the 
carrier's  intended  route."  However,  a 
delay  of  hours  or  days  waiting  for  the 
arrival  of  an  inspector  from  another 
location  is  far  different  from  the 
minimal  increase  in  travel  time  when  an 
inspection  is  actually  being  conducted, 
or  Uie  vehicle  is  waiting  its  "turn"  for 
an  inspector  to  finish  inspecting  another 
vehicle  that  arrived  earlier  at  the  same 
fecility — such  as  a  State  weighing 
facility,  a  POE,  other  locations  where 
roadside  safety  inspections  are 
conducted,  and  terminal  facilities  where 
cargo  tanks  and  portable  tanks  are 
located  at  the  time  of  inspection. 

In  prior  inconsistency  rulings  where 
the  time  involved  in  conducting  an 
inspection  was  considered  reasonable — 
or  not  "unnecessary" — there  was  no 
indication  that  the  required  inspection 
increased  the  travel  time  for  a  vehicle 
carrying  hazardous  materials  by  any 
more  than  the  time  necessary  for  the 
inspection  itself.  None  of  the  situations 
involved  in  these  rulings  forced  a 
loaded  vehicle  to  wait  in  transit  for 
hours,  or  even  days,  for  an  inspector  to 
-  arrive.  In  a  similar  manner,  an 
inspection  at  a  carrier's  terminal  or 
storage  yard  involves  Uttle  more  time 
than  conducting  the  inspection  itself. 
These  types  of  roadside  and  periodic 
inspections  are  far  different  man 
situations  where  tanks  loaded  with 


flammable  and  combustible  liquids 
must  be  held  for  inspection  for  two  to 
three  days  (according  to  CWTI)  or  as 
long  as  five  days  (according  to  Union 
Pacific). 

Therefor,  the  HMTA  preempts 
Cahfomia's  inspection  reqxiirement 
because,  as  appliec  and  enforced,  that 
requirement  causes  unnecessary  delays 
and  is  an  obstacle  to  the 
accomplishment  and  execution  of  the 
HMR.  Cahfomia  is  free,  and  is 
encouraged,  to  conduct  inspections  of 
cargo  tanks  and  portable  tanks  at  POEs, 
other  roadside  inspection  locations,  and 
terminals.  However,  it  may  not  require 
an  inspection  as  a  condition  of 
travelling  on  California's  roads  when 
the  inspection  cannot  be  conducted 
without  delay  because  an  inspector 
must  come  to  the  place  of  inspection 
from  another  location. 

CWTI's  remaining  arguments  do  not 
provide  a  basis  for  finding  preemption. 
The  requirement  to  recognize  other 
States'  vehicle  inspections,  in  the  Motor 
Carrier  Safety  Act  (49  App.  U.S.C. 
2509(e)),  has  not  been  incorporated  in 
the  HMTA  or  the  HMR.  and  the  HMTA 
does  not  grant  DOT  the  authority  to 
make  determinations  of  preemption 
under  other  statutes  Moreover,  this 
provision  does  not  appear  to  apply  to 
the  inspection  of  cargo  tanks  and 
portable  tanks  themselves,  as  contrasted 
with  the  mechanical  and  safety  systems 
of  the  vehicles,  such  as  brakes,  Ughts 
and  tires.  FHWA's  MCSAP  program  and 
regulations  are  also  not  part  of  the  HMR, 
and  they  provide  no  basis  for  RSPA  to 
find  that  the  HMTA  preempts 
Cahfomia's  inspection  requirement. 

On  the  other  hand,  49  CFR  396.17  is 
part  of  the  FMCSR  and  has  been 
incorporated  in  the  HMR.  49  CFR 
177.804.  However,  that  regulation 
simply  makes  clear  that  certain 
inspections  will  meet  the  requirement 
for  annual  inspection: 

Vehicles  passing  roadside  or  periodic 
inspections  performed  under  the  auspices  of 
any  State  govemmeDt  or  equivalent 
jurisdiction  or  the  FHWA,  meeting  the 
minimum  standards  contained  in  appendix  G 
of  this  subchapter,  wiil  be  considered  to  have 
met  the  requirements  of  an  annual  inspection 
for  a  period  of  12  mcnths  commencing  from 
the  last  day  of  the  month  in  which  the 
Inspection  was  performed,  except  as 
provided  in  S  396.23(b)(1)  [concerning 
mandatory  State  inspection  programs  which 
FHWA  finds  to  be  as  effective  as  49  CFR 
396.17). 

49  CFR  396.17(f).  An  impossibiUty  of 
"dual  compUance,"  with  both  the  non- 
Federal  requirement  and  a  provision  in 
the  FMCSR  which  has  been 
incorporated  in  the  HMR,  is  necessary 
for  the  non-Federal  requirement  to  be 


preempted  in  this  situation.  49  CFR 
390.9,  as  disoissed  in  IR-2,  above,  44 
FR  at  75568.  There  is  no  indication  that 
a  transporter  of  flammable  or 
combustible  hquids  in  tanks  cannot 
comply  with  this  regulation  as  well  as 
Cahfomia's  registration  and  inspection 
requirements. 

IV.  Ruling 

For  the  reasons  stated  above,  the 
HMTA  preempts  Cahfomia's 
requirement  in  VC  34060  and  13  CCR 
1192  for  an  annual  inspection  of  cargo 
tanks  and  portable  tanks  transporting 
flammable  and  combixstible  Uquids.  As 
that  requirement  is  currently  appUed 
and  enforced,  the  instances  when  a 
vehicle  must  wait,  or  a  portable  tank 
must  be  held,  for  the  arrival  of  a  State 
inspector  from  another  location  create 
imnecessary  delays  in  violation  of  49 
CFR  177.853(a),  and  the  requirement  is 
an  obstacle  to  the  accomplishment  and 
execution  of  the  HMR.  Similarly,  the 
HMTA  preempts  (1)  VC  34042(d)  and 
34061(c),  which  provide  that  the  failure 
to  make  a  cargo  tank  or  portable  tank 
available  for  ins|>ection  is  a  ground  for 
denial,  suspension  or  revocation  of 
registration,  and  (2)  13  CCR  1193, 
requiring  that  cargo  tanks  and  portable 
tanks  transporting  flammable  and 
combustible  liquids  pass  an  inspection 
to  be  certified. 

In  the  absence  of  any  evidence  that 
the  appUcation  and  enforcement  of 
Cahfomia's  registration  requirement  in 
VC  34100  and  13  CCR  1190.1  cause 
delays  in  the  transportation  of 
hazardous  materials,  the  HMTA  does 
not  preempt  this  requirement.  No 
decision  is  reached  as  to  whether  the 
HMTA  preempts  the  registration  fee  in 
VC  34045  and  13  CCR  1191.  because  no 
party  has  contended  that  the  fees  are 
inequitable  or  used  for  purposes  other 
than  those  related  to  the  transportation 
of  hazardous  materials.  This  decision 
has  not  considered,  and  does  not  affect. 
State  motor  vehicle  inspection  and 
registration  requirements  that  apply  to 
all  commercial  vehicles.  Only 
Cahfomia's  requirements  apphcable  to 
cargo  tanks  and  portable  tanks  used  to 
transport  flammable  and  combustible 
liquids  have  been  considered  herein. 

The  HMTA  does  not  preempt  VC 
34019.  in  the  absence  of  any  e\'idence 
that  CaUfomia  enforces  design  and 
constmction  requirements,  for  cargo 
tanks  and  portable  tanks  meeting  DOT 
specifications,  that  are  not  substantively 
the  same  as  requirements  in  the  HMR. 

The  following  requirements  to  mark 
cargo  tanks  and  portable  tanks 
transporting  flammable  and  combustible 
hquids  are  preempted  by  the  HMTA 
because  these  requirements  fall  within 
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the  HMTA's  covered  subject  areas  and 
they  are  not  substantively  the  same  as 
the  requirements  of  the  HMTA  and  the 
HMR:  (1)  13  OCR  1195.  that  a  metal 
identification  plate  be  affixed  to  any 
tank  for  which  such  a  plate  is  not 
required  by  the  HMR;  (2)  13  CCR  1194. 
that  a  "CT  number"  be  marked  on  the 
tank  or  on  a  metal  identification  plate; 
and  (3)  VC  34044,  34101  and  13  CCR 
1193,  that  a  certification  label  be  affixed 
to  the  tank  and  that  a  registration 
certificate  be  carried  in  a  waterproof 
holder  permanently  attached  to  a 
portable  tank,  together  with  the 
provisions  for  removal  of  the 
certification  label  in  VC  34062-63. 
No  decision  is  made  as  to  13  CCR 
1197,  requiring  that  the  remote 
seconda^  control  for  internal  valves  be 
clearly  labeled,  because  there  was  no 
evidence  presented  to  indicate  that  the 
applicant  or  any  commenter  is  directly 
affected  by  this  reqxiirement. 

V.  Petition  for  Reconsideration/Judicial 
Review 

In  accordance  with  49  CFR 
107.211(a),  "[alny  person  aggrieved"  by 
this  decision  may  file  a  petition  for 
reconsideration  within  20  days  of 
service  of  this  decision.  Any  party  to 
this  proceeding  may  seek  review  of 
RSPA's  decision  "by  the  appropriate 
district  court  of  the  Unitea 
States  *  •  •  within  60  days  after  such 
decision  becomes  final."  49  App.  U.S.C. 
1811(e]. 

This  decision  will  become  RSPA's 
final  decision  20  days  after  service  if  no 
petition  for  reconsideration  is  filed 
within  that  time.  The  filing  of  a  petition 
for  reconsideration  is  not  a  prerequisite 
to  seeking  judicial  review  oi  this 
decision  imder  49  App.  U.S.C.  1811(el. 

If  a  petition  for  reconsideration  of  this 
decision  is  filed  within  20  days  of 
service,  the  action  by  RSPA's  Associate 
Administrator  for  Hazardous  Materials 
Safety  on  the  petition  for 
reconsideration  will  be  RSPA's  final 
decision.  49  CFR  107.211(d). 

Issued  in  Washington,  DC  on  September 
10. 1993. 
Alan  L  Robert!, 

Associate  Administrator  for  Hazardous 
Materials  Safety. 

(FR  Doc.  93-22842  Filed  9-17-«3;  845  am] 
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Aviation,  Marina  and  Land 
Radionavlgation  Uaara  Confarencas 

AGENCY:  Research  and  Special  Programs 

Administration  (RSPA),  Department  of 

Transportation. 

ACTION:  Notice  of  conferences. 


SUMMARY:  Aviation,  Marine  and  Land 
Radionavigation  Users  Conferences  will 
be  conducted  in  Washington.  DC,  on 
November  9  and  10. 1993;  in  Columbus, 
Ohio,  on  November  30, 1993;  and  in 
Seattle,  Washington,  on  December  2, 
1993.  The  purpose  of  the  conferences  is 
to  provide  users  and  suppliers  of 
radionavigation  equipment  with  the 
opportunity  to  comment  on  current 
plans  and  policies  for  Federally 
provided  systems  which  satisfy 
aviation,  marine,  and  land 
radionavigation  requirements. 
DATE,  TIME  AND  PLACE:  November  9  and 
10, 1993.  beginning  at  9  a.m.  in  the 
main  auditorium  at  the  Federal  Aviation 
Administration;  800  Independence  Ave, 
SW.;  Washington,  DC.  The  November  9 
session  will  focus  primarily  on  marine 
and  land  requirements.  The  November 
10  session  will  focus  primarily  on 
aviation  requirements.  November  30, 
1993,  begiiming  at  9  a.m.  at  the  Ohio 
Dep>artment  of  Transportation;  Division 
of  Aviation:  2829  W.  Dublin-Granville 
Rd;  Columbus,  Ohio,  and  December  2, 
1993  at  the  Seattle  Hilton;  Sixth  and 
University  Streets;  Seattle.  Washington. 
The  November  30  and  December  2 
conferences  vnll  foais  on  aviation, 
marine,  and  land  requirements. 
FOR  FURTHER  INFORMATION  CONTACT:  For 
registration  contact  Volpe  National 
Transportation  Systems  Center; 
Conference  Office  (DTS-930);  Attn: 
Radionavigation  User  Meetings;  55 
Broadway;  Cambridge.  MA  02142-1093; 
Tel:  617-494-2686. 
SUPPLEMENTARY  MFORMATION:  Each  day 
the  meeting  will  open  with  an  overview 
of  the  Federal  radionavigation  planning 
process,  the  Federal  Radionaxagation 
Plan,  and  current  plans  and  policies  for 
Federally  operated  radionavigation 
systems.  This  information  relates  to  the 
selection  of  a  future  mix  of 
radionavigation  systems  as  required  by 
the  Federal  Radionavigation  Plan.  An 
opportunity  will  be  provided  for 
organizations  or  individuals 
representing  the  users  and  suppliers  of 
radionavigation  systems  to  participate 
in  the  meeting  and  to  have  their 
comments  heard  by  representatives  of 
the  Federal  Aviation  Administration. 
U.S.  Coast  Guard,  Research  and  Special 
Programs  Administration,  Maritime 
Administration,  Federal  Highway 
Administration,  and  other  government 
agencies  participating  in  the  conference. 

Issued  In  Washington,  DC  on  September 
10, 1993. 
GaorgB  Tenley, 

Acting  Administrator.  Research  and  Special 
Programs  Administration. 
(FR  Doc.  93-22615  Filed  9-17-93;  8:45  am] 
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DEPARTMETfr  OF  THE  TREASURY 

Public  Information  Collactlon 
Raquiramanta  Submlttad  to  0MB  for 
Ravlaw 

September  13, 1993. 

The  Department  of  the  Treasury  has 
submitted  the  following  public 
information  collection  requirement(8)  to 
OMB  for  review  and  clearance  under  the 
Paperwork  Reduction  Act  of  1980. 
PudUc  Law  96-511.  Copies  of  the 
submission(s)  may  be  obtained  by 
calling  the  Treasury  Bureau  Gearance 
Officer  listed.  Comments  regarding  this 
information  collection  should  be 
addressed  to  the  OMB  reviewer  listed 
and  to  the  Treasury  Department 
Clearance  Officer,  Department  of  the 
Treasury,  room  3171  Treasury  Aimex, 
1500  Pennsylvania  Avenue,  NW., 
Washington,  DC  20220. 

Special  Request:  The  Department  of 
the  Treasury  is  requesting  that  the 
Office  of  Management  and  Budget 
(OMB)  review  and  approve  the 
information  collection  request  described 
below  by  October  29, 1993,  in  order  to 
meet  requirements  of  this 
presidentially-directed  program.  All 
comments  must  be  received  by  close  of 
business  October  22, 1993. 

Bureau  of  Alcohol,  Tobacco  and 
Firearms 

OMB  Number:  New 

Form  Numbers:  ATF  F  7CR  (5310.16) 

Type  of  Review:  New  collection 

Title:  Application  for  License  (Collector 
of  Curios  and  Relics) 

Description:  This  form  is  used  by  the 
public  when  applying  for  a  Federal 
firearms  license  to  collect  curios  and 
relics  in  interstate  and  foreign 
commerce.  The  Information  requested 
on  the  form  establishes  eligibility  for 
the  license. 

Respondents:  Individuals  or  households 

Estimated  Number  of  Respondents: 
6,000 

Estimated  Burden  Hours  Per 
Respondent:  15  minutes 

Frequency  of  Response:  On  occasion 

Estimated  Total  Reporting  Burden: 
1,500  hours 

Clearance  Officer:  Robert  N.  Hogarth, 
(202)  927-8930.  Bureau  of  Alcohol, 
Tobacco  and  Firearms,  room  3200, 
650  Massachusetts  Avenue,  NW., 
Washington,  DC  20226. 

OMB  Reviewer:  Milo  Sunderhauf,  (202) 
395-6880,  Office  of  Management  and 
Budget,  room  3001.  New  Executive 
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Office  Biiilding,  Washington.  DC 

20503. 
Loia  K.  HoUand. 

Departmental  Reports  Management  Officer. 
[FR  Doc.  93-22911  Filed  9-17-93;  8:45  ami  • 
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Public  Information  Collection 
Requirements  Submitted  to  OMB  for 
Review 

September  13. 1993. 

The  Department  of  Treasury  has 
submitted  the  following  pubUc 
information  collection  requirementls)  to 
OMB  for  review  and  clearance  under  the 
Paperwork  Reduction  Act  of  1980, 
Public  Law  96-511.  Copies  of  the 
submission(s]  may  be  obtained  by 
calling  the  Treasury  Bureau  Clearance 
Officer  listed.  Comments  regarding  this 
information  collection  should  be  *. 
addressed  to  the  OMB  reviewer  listed 
and  to  the  Treasury  Department 
Clearance  Officer,  Department  of  the 
Treasury,  room  3171  Treasury  Annex. 
1500  Pennsylvania  Avenue,  NW.. 
Washington,  DC  20220. 

Bureau  of  Alcohol,  Tobacco  and 
Firearms 

OMB  Number:  1512-0096 

Form  Numbers:  ATF  F  5130.12  (1689) 

Type  of  Review:  Extension 

Title:  Beer  for  Exportation 

Description:  Untaxpaid  beer  may  be 
removed  from  a  brewery  for 
exportation  without  payment  of  the 
excise  taxes  normally  due.  In  order 
that  this  will  be  accomplished,  and 
for  ATF  to  monitor  such  transactions, 
brewers  complete  ATF  F  5130.12 
(1689).  This  form  monitors  exports  on 
ships  and  aircraft  or  to  miUtaiy  bases. 
The  form  is  certified  by  U.S.  Customs 
and  ensures  that  untaxpaid  beer  does 
not  reach  domestic  markets. 

Respondents:  Businesses  or  other  for- 
profit,  small  businesses  or 
organizations 

Estimated  Number  of  Respondents:  392 

Estimated  Burden  Hours  Per 
Respondent:  1  hour.  39  minutes 

Frequency  of  Response:  On  occasion 

Estimated  Total  Reporting  Burden: 
38,808  hours 

OAffl  Number:  1512-0133 

Form  Numbers:  ATF  F  5400.8 

Type  of  Review:  Extension 

Title:  Explosives  Delivery  Record 

Description:  This  information  collection 
activity  is  used  to  verify  distributor's 
compliance  with  Federal  law  and 
regulations,  thereby  docimienting  the 
flow  of  explosives  in  commerce;  and 


as  a  tracing  to  prevent  misuse  and 
traffic  in  stolen  explosives. 

Respondents:  Individuals  or 
households,  businesses  or  other  for- 
profit,  small  businesses  or 
organizations 

Estimated  Number  of  Recordkeepers: 
1,000 

Estimated  Burden  Hours  Per 
Recordkeeper:  2  hours,  30  minutes 

Frequency  of  Response:  On  occasion 

Estimated  Total  Recordkeeping  Burden: 
2,500  hours 

OMB  Number:  1512-0357 

Form  Numbers:  ATF  REC  5170/6 

Type  of  Review:  Extension 

Title:  Wholesale  Dealers  AppUcations, 
Letterheads  and  Notices  Relating  to 
Operations  (Variations  in  Format  or 
Preparation  of  Records) 

Description:  To  ascertain  that  the 
revenue  is  not  placed  in  jeopardy  and 
protection  of  the  revenue.  AJfects 
wholesale  Uquor  dealers. 

Respondents:  Businesses  or  other  for- 
profit,  small  businesses  or 
organizations 

Estimated  Number  of  Recordkeepers: 
1,029 

Estimated  Burden  Hours  Per 
Recordkeepers:  30  minutes 

Frequency  of  Response:  Other 

Estimated  Total  Recordkeeping  Burden: 
515  hours 

OMB  Number:  1512-0494 

Fonn  Numbers:  ATF  REC  5530/3 

Type  of  Review:  Extension 

Title:  Liquors  and  Articles  from  Puerto 
Rico  or  the  Virgin  Islands 

Description:  Information  collection 
requirements  for  persons  bringing 
nonbeverage  products  into  the  United 
States  from  Puerto  Rico  and  the  Virgin 
Islands  is  necessary  for  the 
verification  of  claims  for  drawback  of 
distilled  spirits  taxes  paid  on  such 
products. 

Respondents:  Businesses  or  other  for- 
profit,  small  businesses  or 
organizations 

Estimated  Number  of  Respondents/ 
Recordkeepers:  20 

Estimated  Burden  Hours  Per 
Respondent/Recordkeeper:  1  hour 

Frequency  of  Response:  Monthly  and 
Quarterly 

Estimated  Total  Reporting/ 
Recordkeeping  Burden:  120  hours 

Clearance  Officer:  Robert  N.  Hogarth 
(202)  927-8930,  Bureau  of  Alcohol, 
Tobacco  and  Firearms,  room  3200, 
650  Massachustitts  Avenue,  NW.. 
Washington.  DC  20226. 

OMB  Reviewer:  Milo  Sunderhauf  (202) 
395-6880.  Office  of  Management  and 
Budget,  room  3001,  New  Executive 


Office  Building.  Washington,  DC 
20503. 
Lois  K.  HoUand. 

Departmental  Reports  Management  Officer 
[FR  Doc.  93-22940  Filed  9-17-93;  8:45  am] 
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Public  Information  Collection 
Requirements  Submitted  to  OMB  for 
Review 

September  13. 1993. 

The  Department  of  Treasury  has 
submitted  the  following  pubUc 
information  collection  requirement(s)  to 
OMB  for  review  and  clearance  under  the 
Paperwork  Reduction  Act  of  1980, 
PubUc  Law  96-511.  Copies  of  the 
submission(s)  may  be  obtained  by 
calling  the  Treasury  Bureau  Clearance 
Officer  listed.  Comments  regarding  this 
information  collection  should  be 
addressed  to  the  OMB  reviewer  listed 
and  to  the  Treasury  Department 
Clearance  Officer,  Department  of  the 
Treasury,  room  3171,  Treasury  Annex. 
1500  Pennsylvania  Avenue,  NW., 
Washington,  DC  20220. 

Office  of  Thrift  Supervision 

OMB  Number:  1550-0071 

Form  Number:  None 

Type  of  Review:  Extension 

Title:  Mutual  Holding  Companies 

Description:  The  information  collections 
described  herein  will  apply  to  a  class 
of  companies  known  as  "mutual 
holding  companies"  and  to  their 
subsidiaries.  The  collections  are 
necessary  (i)  to  faciUtate  review  of 
transactions  that  present  risks,  and  (ii) 
monitor  activities  that  present  special 
risks. 

Respondents:  Businesses  or  other  for- 
profit 

Estimated  Number  of  Respondents:  52 

Estimated  Burden  Hours  Per 
Respondent:  2  hoiu^,  51  minutes 

Frequency  of  Response:  On  occasion 

Estimated  Total  Reporting  Burden:  285 
hours 

Clearance  Officer:  Colleen  Devine  (202) 
906-6025,  Office  of  Thrift 
Supervision,  2nd  Floor,  1700  G  Street, 
NW..  Washington,  DC  20552. 

OMB  Reviewer:  Gary  Waxman  (202) 
395-7340,  Office  of  Management  and 
Budget,  room  3208,  New  Executive 
Office  Building.  Washington.  DC 
20503. 

Lois  K.  Holland, 

Departmental  Reports  Management  Officer. 

IFR  Doc  93-22941  Filed  9-17-93;  8:45  am] 
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This  section  of  the  FEDERAL  REGISTER 
contains  notices  of  meetings  published  under 
the  •Government  In  the  Sunshine  AcT  (Pub. 
L.  94-409)  5  U.S.C.  552b<e)(3). 


FEDERAL  C0MMUNICATK>N8  COMMISSION 

The  Federal  Communications 
Commission  will  hold  an  Open  Meeting 
on  the  subjects  listed  below  on 
Thursday.  September  23, 1993,  which  is 
scheduled  to  commence  at  9:30  a.m.  in 
Room  856,  at  1919  M  Street,  NW., 
Washington,  DC 

Item  So.,  Bureau,  and  Subject 

1— Office  of  Engineering  and  Technology- 
Title:  Amendment  of  the  Commission's 
Rules  to  Establish  New  Personal 
Communications  Service  (GEN  Docket  No. 
90-314,  RM»-7140.  RM-7125  and  RM- 
7618).  Summary:  The  Commission  will 
consider  adoption  of  a  Second  Report  and 
Order  concerning  allocation  of  spectrum 
and  associated  service  rules  to  implement 
personal  commimications  service  at  2  GHz. 

2— Office  of  Engineering  and  Technology — 
Title:  AmendDoaent  of  the  Conunission's 
Rules  to  Establish  New  Personal 
Communications  Service  (GEN  Docket  No. 
90-314;  PP-6  thru  PP-10,  PP-12,  PP-13, 
PP-15  thru  PP-20,  PP-26,  PP-27,  PP-41 
thru  PP-52.  PP-54  thru  PP-68,  PP-70,  PP- 
72  thru  PP-78).  Summary:  The 
Commission  will  consider  adoption  of  a 
Third  Report  and  Order  concerning 
requests  for  pioneer's  preference  related  to 
personal  commimications  service  at  2  GHz. 

3— -Common  Carrier — Title:  Simplification  of 
the  Depreciation  Prescription  Process  (OC 
Docket  No.  92-296).  Summary:  The 
Commission  will  consider  adoption  of  a 
Report  and  Order  concerning  the  process 
used  to  prescribe  depreciation  rates. 

4 — Common  Carrier — Title:  Amendments  of 
Parts  32  and  64  of  the  Conmiission's  Rules 
to  Account  for  Transactions  Between 
Carriers  and  Their  Nonregulated  Affiliates. 
Summary:  The  Commission  will  consider 
adoption  of  a  Notice  of  Proposed 
Rulemaking  concerning  the  federal 
accounting  requirements  for  transactions 
between  carriers  and  their  nonregulated 
affiliates. 

5 — Private  Radio;  Common  Carrier — Title: 
Implementation  of  Title  VI  of  the  Omnibus 
Budget  Reconciliation  Act  of  1993. 
Summary:  The  Commission  will  consider 
adoption  of  a  Notice  of  Proposed 
Rulemaking  concerning  the  regulatory 
treatment  of  mobile  services,  including 
personal  communications  service,  under 
revised  Section  332  of  the  Commimications 
Act. 

6— Private  Radio— Title:  Co-Channel 
Protection  Criteria  for  Part  90,  Subpart  S 
Stations  Operating  Above  800  MHz  (PR 
Docket  No.  93-60,  RM-8028).  Summary: 


The  Commission  will  consider  adoption  of 
a  Report  and  Order  concerning  protection 
criteria  and  co-channel  station  separation 
distances  for  all  800/900  MHz  stations 
operating  under  Subpart  S  of  Part  90. 

7— Office  of  Plans  and  Policy— Title: 
Implementation  of  Section  309(j)  of  the 
Communications  Act — Competitive 
Bidding.  Summary:  The  Commission  will 
consider  adoption  of  a  Notice  of  Proposed 
Rulemaking  concerning  use  of  competitive 
bidding  to  select  licensees,  pursuant  to 
Section  309(j)  of  the  Commimications  Act. 

8 — Mass  Media — Title:  Implementation  of 
Sections  11  and  13  of  the  Cable  Television 
Consumer  Protection  and  Competition  Act 
of  1992— Horizontal  and  Vertical 
Ownership  Limitations  (MM  Docket  No. 
92-264).  Summary:  The  Commission  will 
consider  adoption  of  a  Second  Report  and 
Order  concerning  the  vertical  and 
horizontal  cable  systems  ownership  limits. 

9 — Mass  Media — Title:  Implementation  of 
Sections  12  and  19  of  the  Cable  Television 
Consumer  Protection  and  Competition  Act 
of  1992 — Video  Programming  Distribution 
and  Carriage  (MM  Docket  No.  92-265). 
Summary;  The  Commission  will  consider 
the  adoption  of  rules  to  implement  the 
provisions  of  the  1992  Cable  Act  regarding 
prohibited  practices  associated  with  the 
negotiation  of  programming  carriage 
agreements. 

10 — Mass  Media — Title:  Network  Television 
Financial  Interest  and  Syndication  Rules 
(MM  Docket  No.  90-162).  Summary:  The 
Commission  will  consider  adoption  of  a 
Memorandum  Opinion  and  Order 
responding  to  petitions  for  reconsideration 
of  its  Report  and  Order  regarding  the 
network  television  financial  interest  and 
syndication  rules. 

11 — Mass  Media— Title;  Broadcast  Television 
Commercial  Time  Regulation.  Summary: 
The  Commission  will  consider  adoption  of 
a  Notice  of  Inquiry  reviewing  the 
commercial  time  practices  of  broadcast 
television  stations  and  the  need  for 
addiUonal  regulations  or  policies  related 
thereto. 

This  meeting  may  be  continued  the 
following  work  day  to  allow  the 
Commission  to  complete  appropriate 
action. 

Additional  information  concerning 
this  meeting  may  be  obtained  from 
Steve  Svab,  Office  of  Public  Affairs, 
telephone  number  (202)  632-5050 

Federal  Communications  Commission. 

William  F.  Caton. 

Acting  Secretary. 

(FR  Doc  93-23114  Filed  9-16-93;  3:30  pml 
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FEDERAL  MINE  SAFETY  AND  HEALTH  REVIEW 
COMMISSION 


TIME  AND  DATE:  10:00  a.m.,  Thursday, 

September  23, 1993. 

PLACE:  Room  600. 1730  K  Street,  NW.. 

Washington,  DC. 

STATUS:  Open. 

MATTERS  TO  BE  CONSIDERED:  The 

Commission  will  consider  and  act  upon 

the  following: 

1.  Pittsburg  &  Midway  Coal  Mining  Co., 
Docket  No.  CENT  91-196,  etc.  (Issues  include 
whether  the  judge  erred  in  finding  that 
Pittsburg  k  Midway  did  not  violate  30  CFR 
77.1104  and  that  iU  violation  of  30  CFR 
77.400(a)  was  not  of  a  significant  and 
substantial  nature.) 

2.  Braithwaite  v.  Tri-Star  Mining,  Inc., 
Docket  No.  WEVA  91-2050-D.  nssues 
include  whether  the  judge  erred  in  finding 
that  Tri-Star  discriminated  against 
Braithwaite  in  violation  of  30  U.S.C.  815(c).) 

Any  person  attending  this  meeting 
who  requires  special  accessibility 
features  and/ or  auxiliary  aids,  such  as 
sign  language  interpreters,  must  inform 
the  Commission  in  advance  of  those 
needs.  Subject  to  29  CFR  2706.150(a)(3) 
and  2706.160(e). 

CONTACT  PERSON  FOR  MORE  INFORMATION: 
Jean  Ellen  (202)  653-5629/(202)  708- 
9300  for  TDD  Relay/l-800-877-a339 
for  toll  free. 
Jean  H.  Ellen, 
Agenda  Clerk. 

[FR  Doc.  93-23124  Filed  9-16-93;  4:00  pm] 
BILUNQCOOe  STSe-OI-M 

LEGAL  SERVICES  CORPORATION 

Board  of  Directors  Meeting  Notice 
TIME  AND  DATE:  The  Legal  Services 
Corporation  Board  of  Directors  will 
meet  September  29, 1993.  The  meeting 
will  commence  at  10:00  a.m.  and 
continue  until  all  business  has  been 
concluded. 

PLACE:  The  Legal  Services  Corporation. 
730  First  Street,  NE.,  The  Board  Room, 
Washington,  DC  20002,  (202)  336-8800. 
BOARD  OF  DIRECTORS  MEETING:  ^ 
STATUS  OF  MEETING:  Open,  except  that  a 
portion  of  the  meeting  will  be  closed 
pursuant  to  a  vote  of  a  majority  of  the 
Board  of  Directors  to  hold  an  executive 
session.  At  the  closed  session,  in 
accordance  with  the  aforementioned 
vote,  the  Board  will  consider  and  vote 
on  approval  of  the  draft  minutes  of  the 


>It  waa  umounced  previously  the  Board  would 
consider  the  matters  set  forth  below  at  a  meeting 
scheduled  for  September  11, 1943.  However,  due  to 
lack  of  a  quorum,  these  matters  will  l>e  considered 
by  the  Board  at  its  September  29, 1993  meeting. 
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executive  session  held  on  June  28, 1993. 
The  Board  will  hear  and  consider  the 
report  of  the  General  Counsel  on 
litigation  to  which  the  Corporation  is,  or 
may  become,  a  party.  Further,  the  Board 
will  consult  with  the  Inspector  General 
on  internal  personnel,  operational  and 
investigative  matters  as  well  as  conduct 
his  annual  performance  assessment. 
Finally,  the  Board  will  consult  with  the 
President  on  internal  personnel  and 
operational  matters  as  well  as  conduct 
his  annual  performance  assessment.  The 
closing  will  be  authorized  by  the 
relevant  sections  of  the  Government  in 
the  Sunshine  Act  [5  U.S.C.  Sections 
552b(c)(2)(5).  (6),  (7),  and  (10)],  and  the 
corresponding  regulation  of  the  Legal 
Services  Corporation  (45  C.F.R.  Section 
1622.5(a),  (d),  (e).  (f),  and  (h))^.  The 
closing  will  be  certified  by  the 
Corporation's  General  Counsel  as 
authorized  by  the  above-cited 
provisions  of  law.  A  copy  of  the  General 
Coimsel's  certification  will  be  posted  for 
public  inspection  at  the  Corporation's 
headquarters,  located  at  750  First  Street, 
NE.,  Washington,  DC.  20002,  in  its 
eleventh  floor  reception  area,  and  will 
otherwise  be  available  upon  request. 
MATTERS  TO  BE  C0N8IDERE0: 

OPEN  SESStON: 

1.  Approval  of  Agenda. 

2.  Approval  of  Minutes  of  June  28, 1993 
Meeting. 

3.  Presentation  by  Directors  of  Corporation- 
Funded  Programs  in  the  State  of  Missouri 
Regarding  the  Legal  Needs  of  the  Indigent  in 
Missouri 

4.  Chairman's  and  Members'  Reports. 


aAs  to  the  Board's  consideration  and  approval  of 
the  draft  minutss  of  the  executive  session(s]  held 
on  the  above-noted  date(s),  the  closing  is  authorized 
as  noted  in  the  Federal  Regiiter  notice(s) 
corresponding  to  that/those  Board  meeting(s). 


5.  Consideration  of  Proposed  Resolution 
Modifying  the  Service  Arrangement  Under 
the  Corporation's  Retirement  Plan. 

6.  ConsideraUon  of  Proposed  Revisions  to 
45  C.F.R.  Part  1602. 

7.  Consideration  of  Operations  and 
Regulations  Committee  Report. 

8.  Consideration  of  Office  of  the  Inspector 
General  Oversight  Committee  Report. 

9.  Consideration  of  Provision  for  the 
Delivery  of  Legal  Services  Committee  Report. 

10.  Consideration  of  Audit  and 
Appropriations  Conmiittee  Report. 

11.  Consideration  of  Whether  to  Release  to 
a  Third  Party  a  Copj-  of  the  June  17, 1993 
Memorandum  of  the  Corporation's  General 
Counsel  to  the  Committee  on  the  Possible 
Use  of  Pimitive  Damage  Awards,  or  Portions 
Thereof,  for  the  Provision  of  Qvil  Legal 
Services  to  the  Indigent. 

12.  President's  Report 

13.  Inspector  General's  Report 

CLOSED  session: 

14.  Consultation  by  Board  with  the 
Inspector  General  on  Internal  Personnel, 
Operational  and  Investigative  MaUers. 

15.  Consideration  of  Annual  Assessment  of 
Job  Performance  of  the  Corporation's 
Inspector  General. 

16.  Consultation  by  Board  with  the 
President  on  Internal  Personnel  and 
Operational  Matters. 

17.  Consideration  of  Annual  Assessment  of 
Job  Performance  of  the  Corporation's 
President 

18.  Consideration  of  the  General  Counsel's 
Report  on  Pending  Litigation  to  which  tlie 
Corporation  is,  or  May  Become,  a  Party. 

19.  Approval  of  Minutes  of  Executive 
Session  Held  on  June  28, 1993. 

OPEN  SESSION:  (Resumed) 

20.  Consideration  of  Other  Business. 

CONTACT  PERSON  POR  MPORMAT10N: 

Patricia  Batie  (202)  336-8800. 

Upon  request,  meeting  notices  will  be 
made  available  in  alternate  formats  to 
accommodate  visual  and  hearing 
impairments. 


Individuals  who  have  a  disabiUty  and 
need  an  accommodation  to  attend  the 
meeting  may  notify  Patricia  Batie  at 
(202)  336-8800. 

Date  Issued:  September  16. 1993. 
Patricia  D.  Batie, 
Corporate  Secretary. 

Legal  Services  Corporation  Board 
OF  Directors  Summary  of  Future 
Meeting  locations  and  Related  in- 
formation for  1993^ 


CU-0«f 

Meeting 

HoM 

D«ie>tor 

Date* 

Resenm- 

tions 

Sepl  fr- 

HIilon   Plaza    \nn.    One 

e/8/93. 

it  1993 

East  *59\  Street  Kan- 
sas City,  MO  64111, 
(816)  756-1720. 

Oct.  24- 

Washington   Court   Hotel, 

1(V2/93 

25,  1993. 

525  New  Jefsey  Aw- 

(Lodging 

noe,  NW.,  Washington, 

Only). 

DC  20001,  (202)  628- 

2100. 

Dec.  5-6. 

The  Westin  Hotat,  Renais- 

11/4/93. 

1993. 

sance  Center.  DetroK, 
M«  48243.  (313)  568- 
6000. 

1  As  much  advance  notice  as  Is  practicable  wM  be 
provided  the  public  o<  changes  to  the  Boartfs 
meeting  schedule  for  the  remalnoer  o(  1993,  s.houU 
such  changes  become  necessary. 

sMeetlncM  held  In  Washington,  DC,  iMll  be  held  at 
the  Leghl  SaoAcea  Co«T>oration  Hotelt  listed  thai  are 
located  m  the  Washirtgion  metropoutan  area  «nU  be 
used  for  lodgtng  only 

In  keeping  wmi  current  pncOc»,  the  Legal  Servicee 
Coiporation  «MII  continue  to  make  avaluble  to  tna 
public  the  hotel  rates  obtained  by  the  Corporatkx^. 
where  hotela  have  agreed  to  thtt  arrangement, 
raserration  daadNnaa  (i.e..  cut-off  dates)  lor  the 
put>lk;  are  noted  above.  "N/A"  indicates  the  hotel  did 
not  accommooate  our  request  for  a  pubHc  biock. 
"BOSA"  inOlcatBS  that  rooms  at  the  rate  extended  to 
LSC  win  be  made  available  to  the  public  based  on 
space  availability. 

*There  were  no  meetings  of  tfie  Board  of  Directors 
or  Its  standing  committees  scheduled  during  the 
months  of  July  and  Novemoer  1993  at  the  time  this 
tx>ard  book  was  prepared. 

[FR  Doc.  93-23103  Filed  9-16-93;  2:27  pm] 
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This  section  of  the  FEDERAL  REGISTER 
contains  editorial  corrections  of  previously 
published  Presidentiai,  Rule.  Proposed  Rule, 
arxl  Notice  docunrients.  These  corrections  are 
prepared  by  the  Office  of  the  Federal 
Register.  Agency  prepared  corrections  are 
issued  as  signed  documents  and  appear  in 
the  appropriate  docunnent  categories 
eisewtiere  in  the  Issue. 


DEPARTMENT  OF  COMMERCE 
Foreign-Trade  Zonee  Board 

[Docket  48-93] 

Foreign-Trade  Zone  40 — Cleveland, 
OH;  Application  for  Subzone,  Mr. 
Coffee,  Inc.,  Facilities  (Appliances/ 
Coffeemakers)  Bedford  Heights,  OH 

Correction 

In  notice  document  93-22318 
appearing  on  page  47858  in  the  issue  of 
Monday,  September  13, 1993,  in  the 
second  column,  in  the  second  full 
paragraph,  beginning  in  the  second  line 
from  the  bottom,  "(to  October  8, 1993)" 
should  read  "  to  November  29, 1993". 

BIUJNO  CODE  1S06-01-O 


FEDERAL  HOUSING  RNANCE  BOARD 

12  CFR  Part  936 
[No.  93^1 

Community  Support  Requirements  for 
insurance  Company  and  Credit  Union 
Members  of  the  Federal  Home  Loan 
Bani(  System 

Correction 

In  proposed  rule  doctiment  93-21366 
beginning  on  page  46569  in  the  issue  of 
Thursday,  September  2, 1993,  make  the 
following  corrections: 

1.  On  page  46570.  in  the  second 
colunm,  in  the  last  paragraph,  in  the 
third  Une,  "revised"  should  read 
"reviewed". 

2.  On  page  46573,  in  the  first  column, 
in  paragraph  22,  in  the  tenth  line, 
"regulator's"  should  read 
"r^ators'  ". 

MLUNO  COOE  1S06-ai-O 


OFRCE  OF  PERSONNEL 
MANAGEMENT 

5  CFR  Part  890 
RIN  3208-AF17 

Federal  Employees  Health  Benefits 
Program;  Coverage  of  Temporary 
Employees 

Correction 

In  rule  document  93-22339  beginning 
on  page  47823  in  the  issue  of  Monday, 


September  13, 1993,  in  the  third 
column,  under  FOB  FURTHER 
INFORMATION  CONTACT,  the  telephone 
number  should  read  "606-0191". 


BOJJNQCCOE  1SOfr«1-0 


DEPARTMENT  OF  TRANSPORTATION 
Federal  Aviation  Administration 
14  CFR  Part  39 

[Doclcet  No.  93-NM-24-AD;  Amendment  39- 
8677;  AD  93-17-06] 

Airworthiness  Directives;  Boeing 
Model  747  Series  Airplanes  Equipped 
with  General  Electric  CF6-45/50  Series 
Engines 

Correction 

In  rule  document  93-21059  beginning 
on  page  45831  in  the  issue  of  Tuesday, 
August  31, 1993,  make  the  following 
corrections: 

1.  On  page  45831,  in  the  second 
column,  the  Amendment  nimiber 
should  read  as  set  forth  above. 

2.  On  the  same  page,  in  the  same 
column,  in  DATES,  in  the  third  line, 
"747-6A2083"  should  read  "747- 
76A2083". 

3.  On  the  same  page,  in  the  same 
column,  in  ADDRESSES,  in  the  fifth  line, 
"98124-207"  should  read  "98124-2207". 

BILUNO  COOE  1SOS41-0 
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OFFICE  OF  MANAQEMEffT  AND 
BUDGET 

Cumulative  Report  on  RMcissiont  and 
Deferrals 

September  1  1993. 

This  report  is  submitted  in  fulfillment 
of  the  requirement  of  section  1014(e)  of 
the  Congressional  Budget  and 
Impoundment  Control  Act  of  1974  (Pub. 
L.  93-344).  Section  1014(e)  requires  a 
monthly  report  listing  all  budget 
authority  for  this  fiscal  year  for  which, 
as  of  the  first  day  of  the  month,  a  special 
message  has  been  transmitted  to 
Congress. 

This  report  gives  the  status  of  seven 
rescission  proposals  and  12  deferrals 
contained  in  six  special  messages  for  FY 
1993.  These  messages  were  transmitted 
to  Congress  on  October  1,  and  December 


30, 1992,  and  on  February  26,  March  16, 
April  20,  and  June  4, 1993. 

Rescissions  (Attachments  A  and  Q 

As  of  September  1, 1993,  seven 
rescission  proposals  totaling  $356.0 
million  had  been  transmitted  to  the 
Congress.  The  funds  associated  with 
these  proposed  rescissions  ware  never 
withheld  fi'om  obligation.  Congress 
approved  four  of  the  Administration's 
rescission  proposals  in  Public  Law  103- 
50,  the  Supplemental  Appropriations 
Act  of  1993.  which  was  signed  into  law 
on  July  2, 1993.  A  total  of  $206.3 
million  was  rescinded  by  that  measure. 
Attachment  C  shows  the  status  of  the  FY 
1993  rescission  proposals. 

Deferrals  (Attachments  B  and  D) 

As  of  September  1, 1993.  $2,627.1 
million  in  budget  authority  was  being 


deferred  from  obligation.  Attachment  D 
shows  the  status  of  each  deferral 
reported  during  FY  1993. 

Information  From  Special  Messages 

The  special  messages  containing 
information  on  the  rescission  proposal 
and  deferrals  that  are  covered  by  this 
cumulative  report  are  printed  in  the 
Federal  Registers  cited  below: 

57  FR  46730,  Friday,  October  9, 1992 

58  FR  3368.  Friday.  January  8, 1993 

58  FR  16324,  Thursday,  March  25, 1993 
58  FR  17298,  Thursday,  April  1, 1993 
58  FR  27192,  Thursday,  May  6, 1993 
58  FR  33164.  Tuesday,  June  15, 1993 
LeoD  E.  Panetta. 
Director. 

Attachments 

BILLING  COOE  3110-01-H 
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ATTACHMENT  A 


STATUS  OF  FY  1993  RESCISSIONS 


Amounts 

(In  millions 

of  dollars^ 

Rescissions  proposed  by  the  President 356,0 

Rejected  by  the  Congress -149.8 

Amount  rescinded  by  the  Supplemental 

Appropriations  Act -206.2 

Currently  before  the  Congress 0 


ATTACHMENT  B 


STATUS  OF  FY  1993  DEFERRALS 


Amounts 

(In  millions 

of  dollars) 


48949 


Deferrals  proposed  by  the  President 4,467.5 

Routine  Executive  releases  through  August  1, 
1993  (OMB/Agency  releases  of  $1,847.5  million 
partially  offset  by  cumulative  positive 
adjustment  of  $7.1  million) 1 -1,840.4 

Overturned  by  the  Congress 

Currently  before  the  Congress 2,627.1 
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INFORMATION  AND  ASSISTANCE 


FcdMW  nV0Mtar 

Index,  finding  aids  k  general  information  202-523-5227 

Public  inflection  desk  523-5215 

Conections  to  published  documents  523-5237 

Dociunent  drafting  Infbnnation  523-3187 

Machine  readable  documents  523-3447 

Cod*  of  Fadaral  Regulations 

Index,  finding  aids  &  geceFal  informatioo  523-6227 

Printing  schedules  523-3410 

Lawa 

Public  Laws  Update  Service  (numbers,  dates,  etc.)  523-M41 

Additional  inioimation  523-5230 

Praaldantial  DoeumMits 

Executive  orders  and  proclamations  523-5230 
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Law  numbers.  Federal  Register  finding  aids,  and         or  275-0920 
a  list  of  Clinton  Administration  officials. 
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211 » 46076.  47206 

225 47206 

262 47985 

61 1 48780 

613 48780 

614 48780 

620 48780 

621 48780 

627...._ 48780 

931 471 81 

932 47181 

933 47181 

PrapoMd  RuIm: 

3 48206 

208 48206 

215 47400 

325 48206 

620 47836 

936 46569 

13CFR 

107 47031 

121 47371 

PrapoMd  RuIm: 

121 46573,47181 

14CFR 

25 46536,  47628 

39 46076.  46766,  46767. 

46768. 46769. 46770, 46771 . 

46772, 47033, 47034, 47035. 

47036. 47038, 47200. 47825. 

47826. 47827, 47828. 47986 
71 46539,  47039,  47040. 

47041 ,  47042. 47043, 47044. 

47045. 47371 ,  47372, 47373. 

47374, 47375. 47631 ,  47633. 

47636, 47829. 47830, 48301. 
48722.48792 

91 48722.48793 

97 47046.47048 

121 46500 

PfOpOMd  nulMt 

Ch.  1 46585.  47405.  47678 

39 46136.  46136,  46137. 

46139.46914,46916,46917. 

47086. 47224. 47225. 47227, 

47405. 47407. 47409. 47678. 

47837. 47830. 48009. 48010, 
48616.48617 

61 48748 

71 46686.  47087.  47411. 

47413,47680.48331 
382 47681 

ISCfR 

770 ^ 47052 

771 47048, 47061,  47052 

774 47052 

775 47051.  47052 

776 47052 


777 47049 

778 47048 

779 47049.  47062 

785 47051.  47052 

799 47049.  47322.  48302 

295 46919 

18CFR 

2 47636 

19CFR 

PropoMdRulM: 

175 47413 

284 48332 

20CFR 

360 48597 

21CFR 

Ch.l 48597 

20 48793,48794 

172 48598 

177 48598 

206 47948 

207 47948 

310 46744,  46746,  46749. 

31 4 ...47340.  47948 

330 47948 

51 0 47056.  47376 

520 47210 

522 47376 

556 47210 

558 47056.  47962 

573 - 47962 

804 46514 

807 46514 

821 48599 

PropoMdRulM: 

207 46587 

211 47088 

314 47088 

334 46589 

514 47088 

870 46919 

22CFR 

201 „ 48796 

42 48446.  48447 

121 47636 

514 48447 

24CFR 

25 47377 

86 47056 

201 4731 9.  47377 

203 47319 

234 47319 

PropoMd  RuIm: 

200 48556 

204 48556 

206 48556 

267 48556 

26CFR 

1 46773.  46828.  46835. 

47060. 47061 .  47639, 47639. 

47784 
Propo— d  Wul— ;  - 
1 47013.  47089,  47090. 

46801 

48 48801 

601 48802 

27CFR 

24 48424 


47 47831 

PropOMdRutM: 

5 46141 

28CFR 

23 48448 

527 47976 

PropoMdRulM: 

58 48472 

29CFR 

2606 48600 

2617 48600 

2619 48305 

2676 48306 

PropoMdRulM: 

1910 47690 

1915 47690 

1917 : 47690 

1 91 8 47690 

1926 47690 

1928 47690 

30CFR 

913 46845 

914 46857 

935 46861 

944 48600 

948 46676 

PfOpoMO  RuIm> 

840 48332 

842 48332 

843 48332 

913 47237,  48333 

917 48333 

935 48333 

31CFR 

500 47643 

515 47643 

550 47643 

575 47643 

580 46540.47643 

585 47643 

32CFR 

40 47619 

342 48306 

371 48308 

Propoood  RuIm: 

199 47692.48473 

33CFR 

100 46078 

117 46080.  47067.  47068 

156 48434 

161 46081 

165 46078,  46082,  46083, 

47069, 47987, 47988. 47989, 
47990, 47991 

323 48424 

328 48424 

334 47788 

PropoMd  RuIm: 

100 47099 

162 48144 

334 47786 

34CFR 

21 47192 

232 46756 

649 47069 

PfCMMMttd  Rutaft: 

607 48478 


38CFR 


7 48336 

222 48808 

242 46678 

38CFR 

3 46865 

21 46865.  46866 

47 48455 

Propoood  RuIm: 

3 46919,48483 

20 47100 

38CFR 

Propoood  RuIoo: 

265 48808 

40CFR 

52 46541,  46867,  47211. 

48309,  4831 2,  48315. 47379. 

47383, 47385, 47391 ,  47831 

73 48318 

80 46508 

81 47391 

110 48424 

112 48424 

116 48424 

117 - 48424 

122 48424 

180 46084,  46087.  47214, 

47215.48320 

185 46087,  48456 

186 48322.  48322 

228 46644 

230 48424 

232 48424 

271 4721 6 

281 ~ 4721 7 

300 46087 

401 48424 

712 47647 

716 47647 

Propoood  RuIm: 

Ch.  1 47414,  48012 

52 47101.  47103.  47239. 

47414. 47415. 47701, 47705, 

47707. 47840, 48339, 48344, 
48812,48813 

55 48619 

122 47845 

123 46145.  47417.  47845 

131 47845 

148...; ~ 48092 

132 47845 

1 80 461 47.  461 49 

260 48092 

261 48092 

268 48092 

271 48092 

372 46596.  47709 

721 46921.  48346,  48347. 

48348 
745 46921 

41CFR 

101-49 46088 

PropoMd  Ruloo: 

105-57 46596 

42CFR 

412 46270 

413 46270 

435 48611 

436 48611 

493 48323 
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417 46925 

43CFR 

3160 47354 

PropoMd  NuIm: 

4 48815 

1780 48815 

41 00 4881 5 

5450 47241 

5460 47847 

5510 47847 

8360 46151 

9230 47847 

9260 47847 

PuMc  Land  OrdM*: 

6989 48545 

6995 48458 

6996 48458 

44CFR 

3 47218 

206 47992.  47994 

353 - 47996 

45CFR 

400 46089 

301 47417 

305 ».47417 

607 46597 

608 46600 

1180... 48622 

1207 46602.  48424 

1208 46602.  48424 


46CFR 

171 47784 

10 - 48572 

12 48572 

47CFR 

21 46547 

22 46547 

43 48323 

61  .„ 48323.  48756 

64 48752.48758 

65 48756 

69 48756 

73 46090,  46550.  46551. 

48323, 48324. 48325, 48326, 
48614 

76 46718 

94 46547 

95 48459 

97 4721 8.  48459 

36 48816 

64 48623 

73 46152,  46605,  48349, 

48620 
76 46737 

48CFR 

232 46091 

252 46091 

522 47398 

552 47398 

1808 47219 

1832 48614 


1852 47219 

2017 47220 

2052 47220 

215 47242 

225 47243.  48484.  48545 

252 47243.  48484,  48545 

1815 47244 

1 831 ~ 47244 

1852 47244 

49CFR 

107 46872 

1 71 47650 

172 47650 

173 47650 

179 47650 

192 48460 

571 46551,  46873 

585 46551 

PfOpoMd  RuIms 

27 47681 

173 48485 

174 48485 

180 48485 

303 48624 

571 46928,  46938.  47426. 

47427.48350 

572 48350 

1160 48628 

1162 48628 

1166 48628 

1312 ~ 47104 


50CFR 

217 48797 

222..„ 48326 

227 ......48326.  48797 

285 48464 

661 46093.  48001 

663 46094.  47651 

672 46095 

675 47221 ,  47833 

PrapoMd  RuIm: 

17 46940.  47428,  47851. 

48012.48351 

32 48732 

100 46678 

222 47710 

227 46944.  47710 

285 46153 

625 47245 

630 46153 

641 .....48502 

642 47428 

650 46606 

678 46153 


UST  OF  PUBUC  LAWS 

Not*:  No  public  bills  which 
haw  become  law  were 
received  by  the  Office  of  the 
Federal  Register  for  irx:iusion 
in  today's  List  o(  Public 
Laws. 

Last  List  August  10,  1983 
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CFR  CHECKLIST 


TM« 


•  fcM^     **  ------ 


This  cmatm,  prapwed  by  t)»  OMce  of  th«  Faderat  RagMw.  to 
puMihad  weakly  Jt  to  arrwigad  In  ttw  orctor  ol  CFR  tttas.  stock  U 
numtoara.  prtcaa,  and  revision  (Mm.  / 

An  aaleHatc  n  precedee  each  anfey  that  haa  bean  toeuad  ainoe  laat 

waak  and  which  to  now  ewaitaUe  for  sale  at  the  Go^Mnwnent  Printing 

OMice. 

A  checidist  of  currenf  CFR  veHanea  comprfalng  a  cowpiate  CFR  set, 

also  ^ipeere  in  the  Meal  toeue  ol  the  LSA  (Ust  of  CFR  Sections 

Aftedad),  wNch  to  revtoed  morrthly. 

The  annual  rata  for  subacrlplton  to  an  revtoed  volumes  to  $775.00 

domestk:,  S1 93.75  eJUttkjrwl  tor  foreign  meltng. 

MeM  orders  to  the  SuperWitendem  of  Oocumenii,  Attn:  New  Orders. 

P.O.  Box  371954,  Pittsburgh,  PA  15250-7964.  All  orders  must  be 

accompanied  by  rarrimance  (check,  money  order,  GPO  Deposit 

Account  VISA,  or  Master  Card).  Charge  orders  may  be  telephoned 

to  the  GPO  Order  Desk,  Mondey  through  Friday,  at  (202f  783-323S 

from  8:00  a.m.  to  4:00  p.m.  oaatem  time,  or  FAX  your  charge  orders 

to  (202)  512-2233. 

TWa  SlocliMumbar 

1,  a  (2  Reserved) («M-019-0(X»I-1> 

3  (1992  Compikition 
and  Parts  100  and 
101) (869-019-00002-0) 

„..  (869-01«)0003-«) 


$>S.0O       Jon.  1,  1993 


17.00 
SJO 


S  Parte: 

l-«99 

700-1199  

1200-€nd.  6  (6 
Resetvad) («6W)19-0000fr-2) 21.00 


..  {a«w>iw)ooo4-a>  „_..    21  jo 

„  (ae»-0)9-00005-4) 17iX> 


71 

0-26 (W9-O19-00007-1) 20.00 

27-45  (869-01W)0008-9) 13.00 

46-51  (869-019-00009-7) 20.00 

52  (869-019-00010-1) 28.00 

53-209 „ (869-019^)001 1-9) 21.00 

210-299 (869-019-00012-7) 30.00 

300-399 (869-019-00013-5)  _....  15.00 

400-699 (869-019-0)014-3) 17.00 

700-«99 (869^)19^00015-1) 21.00 

900-999 (869K)lW)0016-0) 33.00 

1000-1059  (869-01W)0017-«) 20.00 

1060-1 1 19  (869-01W)0018-6) 13J)0 

1 120-1 199  (869-019-00019^ 1 1.00 


1200-1499  (869-019-00020-8) 

1500-1899  (869-019-00021-6) 

1900-1939  (869-019-00022-4) 

1940-1949  (869-019-00023-2) 

1950-1999  .„„ (869-019^00024-1) 

2000-End (869-01W)0025-9) 


27.00 
17.00 
13.00 
21J0O 
32.00 
12.00 


27.00 
21J)0 

29.00 
21.00 
15.00 
20.00 
33.00 


10 

^« {869-01W)0029^l) 

51-199 (869-019-00030-5) 

200-399 (869-O19-00031-3) 

400^499 (869-019-00032-1) 

50(Knd  - (869-019-00033-0) 

11  (869-019-OOOJ4-8) 

12  Parte: 

1-199  (869-019-00035-6) 11.00 

200-219 (869-019-00036-4) 15.00 

26,00 
2\J0O 
19.00 
28.00 


220-299 (869-019^)0037-2) 

300-499 (869-019-00038-1) 

500-599 (869-019-00039-9) 

600-€nd  „ (869-01»-00040-2) 

13  (86W)19-00041-1) 


•Jon.  1 
Jan.1 

Jan.  1 
Jan.  1 

Jan.  I 


Jan.1 
Jan.  1 
Jan.1 
Jan.  1 
Jan.  1 
Jan.1 
Jan.  1 
Jan.  1 
Jan.  1 
Jan.1 
Jan.1 
Jan.1 
Jaal 
Jan.1 
Jan.  1 
Jan.  1 
Jaa  1 
Jan.  1 
Jan,  1 


8 (869-01W10026-7) 20.00       Jan.  1 

9PartB: 

1-199  (86W)19-00027-5)  .. 

2fl0-€nd  (869-01W)0028-3) .. 


Jan.1 
Jan.1 

Jan.1 
Jan.1 
Jaal 
Jan.  1 
Jon.  I 


13.00       Jon.  1 


Jan.1 
Jan.1 
Jan.1 
Jan.  1 
Jan.1 
Jan.1 

Jaal 


1993 
1993 


1993 
1993 

1993 

1993 
1993 
1993 
1993 
1993 
1993 
1993 
1993 
1993 
1993 
1993 
1993 
1993 
1993 
1993 
1993 
1993 
1993 
1993 

1993 

1993 
1993 


1993 
1993 
1993 
1993 
1993 

1993 

1993 
1993 
1993 
1993 
1993 
1993 

1993 


.  (8«M>l»4)0042-9) 79X10 

.  (ft6»«l9-00043-7) 26X10 


14 

1-59  ._ 

60-139 . 

140-199 (a6W)l9m0044-5) 12J» 

200-1 199  .„. (86W)lW»045-3) 22X10 

1200-End (869-019-0004^1) 16.00 

ISPerta: 

0-299  (869-0 19-00047-0) 14.00 

305-799  ...„ (869^)19^)0048-«> ._...  25.00 

80O-End  (8e9-01»-00049-6» 19.00 


1CI 

0-M9 

150-999  _. 
1000-€nd. 


(869-019-00050-01 71)0 

,  (869-019-00051-O  ......      17D0 

.(86»-019-00052-6) 24.00 


(86Kll9M)00&4-2} 18.00 

(86W)l7-00055-9) 17.00 

(»69-OlW)0056-9) 30.00 


171 

1-W  

20O-239.. 
240-lnd  . 

ISPerta: 

1-149  _ (86»-0!W)0057-7) \6Xa 

150-279 (869^)r9^0005ft-5) 19  00 

280-399 (869^19^)0059^3) 15.00 

400-tnd  (869-019-00060-7) 10.00 

19  Parte: 

1-199 (869-019-00061-5) 35.00 

200-End  (8AW)19-00062-3) 11.00 

20Perte: 

1-399 (86WH9-0006>1) 19.00 

400-499 „ (8«9-019-00064-(» 31.00 

500-End  (869-OI9-00065-« 30.00 

21  Perta: 

1-99  (869-019-00066-6) ISiJO 

100-169 (869-019-00067-4) 21.00 

170-199 (869-01»-00068-2) 20.00 

200-299  ._ _„. (869-019-00069-1) 6.00 

300499 (86W)  19-00070-4) 34.00 

500-599 (869-019-00071-2) 21.00 

600-799 (869-019-00072-1) 8.00 

800-1299 (869-019-00073-9) 22.00 

1300-End (869-019-00074-7) 12.00 

22Perte: 

1-299  (869-019-00075-5) XXO 

300-End  (869-019-00076-3) 22.00 

23  (869-019-00077-1) 21J)0 

24  Parte: 

0-199  (869-019-00078-0) 

200-499 (869-019-00079-8) 

500-699 (869-019-00080-1) 

700-1699 (869^)19-00081-0) 

1700^nd (869-019-00082-8) 


38  A) 
36.00 
17.00 
39.00 
15.00 

25  (869-019-00083-6) 31.00 

26Pefte: 

§§  1.0-1-1.60 (869-019-00084-4) 21.00 

§§  1.61-1.169 (869-019-00065-2) 37,00 

§§  1.170-1.300 (869^)19-00086-1) 23.00 

§§  1  301-1.400 (869-019-00087-9) 21.00 

§§  1.401-1440 (869^)19-00088-7) 31.00 

§§1441-1.500 _....  (869-019-00089-5)  23.00 

§§  1.501-1  M) (869-019^)0090-9) 20.00 

§§1.641-1.850 (869-019-00091-7) 24.00 

§§1.851-1.907 (869-019-00092-5) 27.00 

§§  1.906-1.1000 (869-019-00093-3) 26.00 

§§  1.1001-1.1400  (869-019^40094-1) 22.00 

31.00 
23O0 
18.00 
13.00 
13.00 
23.00 
6.00 


§§1.1401-Cnd  (869-019-00095-0) 

2-29  _ (869-019-00096-8) 

30-39  (869^19^00097-6) 

40-49 (869-019-00098-4) 

50-299 „ (869-019^)0099-2) 

300-499 (869-017-00100-0) 

500-599 (869-019-00101-8) 


Jaa  1, 1993 
Jaa  ),  1993 
Jaal,  T993 
Jba  1, 1993 
Jaal,  W3 

Jaa  1,  1993 
Jaal.  1993 
Jaa  1.  1993 

Jaa  1, 1993 
Jaal.  1993 
JOM.  t,  1993 

Hn-  I  >993 
Apr,  1, 1992 
June  1, 1993 

Apr.  1.  1993 
Apr.  1.  1993 
Apr.  1.  1993 
Apr.  1,  1993 

Apr.  ).  1993 
Apr.  1,  1993 

Apr.  1.  1993 
Apr.  1,  1993 
Apr.  1.  1993 


Apr 
Apr 
Apr 
Apr 
Apr 
Apr 
Apr 
Apr 
Apr 


1,  1993 
1.1993 
1.1993 
1.1993 
1.1993 
1,1993 
1,1993 
1.1993 
1.1993 


Apr.  1.  1993 
Apr.  I,  1993 

Apr.  1. 1993 

Apr.  1,  1993 
Apr.  1,  1993 
Apr.  1,  1993 
Apr.  1,  1993 
Apr.  1,  1993 

Apr.  1,  1993 


Apr 
Apr. 
Apr 
Apr 
Apr 
Apr 
Apr 
Apr 
Apr 
Apr 
Apr 
Apr 
Apr 
Apr 
Apr 
Apr 
Apr 
'Apr 


1.1993 
1,1993 
1.1993 
1,1993 
1,1993 
1.1993 
1.1993 
1.1993 
1.1993 
1,1993 
1,1993 
1.1993 
1,1993 
1,1993 
1.1993 
1,1993 
1.1993 
1.1990 
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Slock  Nmnnf 


TMto 


Hiojli  Mytnbar 


«)(Hnd  (869-019^102-6) tM       Apr.  1.  1993 

27Pwt»: 

1-199  (869-019-00103-O 37.00 

200-6nd  (869-019-00104-2) WJOO 

28 


•1-42 (869-019-00105-1) 27X)0 

•43-w»d (869-019-00106-9)  ...„.     21.00 

29P«rlK 

0-99  

10(M99 

50(W»99 

OQfUIAOO 

i9oo-i9io'(§s "iwi.i  to 

1910.999) 

1910  (§§  1910.1000  to 

end) 

1911-1925  

1926 

1927-End 


(869-01 7-00  lOS-8) 19.00 

(869-019-00108-5) 9.50 

(869^17-00107^) 32i)0 

(86W)19^»110-7) 17.00 


Apr.  1.  1993 
>Apr.  I,  1991 

July  1,  1993 
July  1,  1993 

July  1.1992 
July  1.  1993 
July  1.1992 
July  1. 1993 


(869-017-00109-1) 29.00        July  1,  1992 


(869-017-00110^) 16.00 

(86M17-O0111-2) 9.00 

(869-017-00112-1) 14.00 

(869-017-00113-9) 30.00 


30  Parts: 

1-199  (869-017-00114-7)  .. 

•200-699  (869-019-00117-4)  .. 

70O4nd  (869-017-00116-3)  .. 

31  Parts: 

•0-199 (869-019-00119-1)  .. 

200-£nd  (869-017-001 18-0)  .. 

32Psrts: 

1-39,  Vol.  I 15.00 

1-39,  Vol.  N 19.00 

1-39,  Vol.  Ill 18.00 


25.00 
20.00 
25.00 

18.00 
25.00 


1-189  „....  (869^)17-00119^) 

190-399 (869-017-00120-1) 

400-629 (869-019-00123-9) 

630-699 (869-019^124-7) 

700-799 (869-017-00123-6) 

800-End  (869-019-00126-3) 


30.00 
33O0 
26O0 
14.00 
20.00 
22.00 


33Psrts: 

1-124  (869-017-00125-2) 18.00 

125-199 (869-0 17-00 126-1) 21.00 

•200-€nd (869-019-00129-8) 24.00 

34Psrts: 

1-299  (869-017-00128-7)  .. 

300-399 (869^)17-00129-5)  .. 

400-End  (869^17-00130-9)  .. 


26.00 
28.00 

I7O0 


27.00 
19A) 
32.00 

35  (869-017-00131-7) 12.00 

36  Parte: 

1-199  (869-017-00132-5) 15O0 

20(Knd  (869-017-00133-3) 32.00 

37 (869-017-00134-1) 17D0 

0-17  .'. (869-017-00135-0)  .. 

18-End  (869^)17-00136-*)  .. 

39  (869-019-0013W) .. 

40  Parts: 

1-51  (86WI1 7-001 38-4) 31.00 

52  (869-017-00139-2) 33.00 

53-60 (869-017-00140-6) 36.00 

61-80  (869-017-00141-4) 16.00 

81-85  (86W)17-O0142-2) 17.00 

86-99  (869-017-00143-1) 33.00 

100-149 (869-017-00144-9) MM 

150-189 (869-017-00145-7) 21O0 

190-259 (869-017-00146-5) 16.00 

260-299 (869^)17-00147-3) 36.00 

300-399 (869-017-00148-1) 15.00 

400-424 (869-017-00149-0) 26.00 

425-699 (869-017-00150-3) 26.00 

700-789 (869^17-00151-1) 23.00 

790-End  (869-017-00152-0) 25.00 
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July  1,1992 

July  1,1992 

July  1,  1992 
July  1,  1993 
July  1,1992 
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July  1,  1992 
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7 

8 

9 „ „ 

1(^17 
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16,  Vol.  H,  Ports  6-19 

16,  Vol.  Ill,  Port*  20-52 
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4000-€nd (869-017-00162-7) 
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1200-End (869-017-00167-*) , 

46Psrts: 

1-40 (869-017-00168-6)  . 

41-69  - (869^)17-00169^) , 

70-89  (869-017-00170-6)  . 

90-139 (869-017-00171-6)  , 

140-155 (869-017-00172-4)  , 

156-165 (869^17-0017>-2) . 

166-199 „ (669-017-00174-1) . 

20O499 (869-017-00175^  . 

SO(Hnd  (869-017-00176-7)  . 

47Psrts: 

0-19 (869-017-00177-5) 72J0O 

20-39  (869-017-00178-3) 22J0 

40-69  „  (869-017-00179-1) \2J0O 

70-79  (869^17-00180-5) 21.00 

80-£nd  (869-017-O0181-3) 24.00 

48  Chapters: 

1  (Ports  1-51)  (869-017-00182-1) 34O0 

1  (Ports  52-99)  (869-017-00183-0) 22J0 

2  (Ports  201-251) (869^17-00184-4) 15O0 


1400 

6jOO 

AJSO 

13A) 

9.50 

13O0 

13O0 

13O0 

13O0 

9.50 

30O0 

11O0 

11O0 

23.00 
23.00 
31O0 

22M 
XOO 
I3O0 

26i)0 

20O0 
14O0 
30.00 
20O0 

17.00 
16O0 
8O0 
14O0 
12O0 
14X0 
17O0 
22J0O 
14O0 


2  (Ports  252-299) (669^)17-00185-6) 

3-6 (869-017-00186-4) 

7-14 (869-017-00187-2) 

15-28  {86W)17.O018»-l) 

29-€nd  (86W)1 7-00189-9) 

4«Psrts: 

1-W  (869-017-00190-2) 

100-177 (869^17-00191-1) 

178-199  . (869-017-00192^ 

200-399 (869^)17-00193-7) 

400-999 (869-017-00194-5) 

1000-1199 (869-017-00195-3) 

1200-End (869^17-00196-1) 

SOPsrts: 

1-199  (869-017-00197-0) 

20(W99 (869-017-00198-8)  . 

600-End  (869-017-00199-6)  , 

CiFS  Index  ond  Findngs 
Aids (869-019-00053-4) 36O0 

Conr^jlete  1993  CFR  set 775.00 


12O0 
22.00 
30O0 
26O0 
16.00 

22O0 
27O0 
19.00 
27.00 
31O0 
19O0 
21O0 

23.00 
20O0 
20O0 


sjuly  1. 1984 
»July  1.1984 
sJuly  1,  1984 
sAAy  1,  1984 
*Jiiy  1,  1984 
*JUy  1.  1984 
>Juty  1. 1984 
sjuty  I,  1984 
sjuiy  1,1984 
iJuly  1, 1984 
sj«iy  1.  1984 
July  1,1992 
July  1,  1993 
7July  1, 1991 
Atfy  1,1992 

Oct.  1.  1992 
Oct.  1,  1992 
Oct.  1. 1992 

Oct.  1,  1992 
Oct.  1,  1992 
Oct.  1,  1992 

Oct.  I,  1992 

Oct.  1,  1992 
Oct.  1,  1992 
Oct.  1,  1992 
Oct.  1,  1992 

Oct.  1,  1992 
Oct.  1,  1992 
Oct.  1,  1992 
Oct.  1,  1992 
Oct.  1,  1992 
•Oct.  1.  1991 
Oct.  1,  1992 
Oct.  1,  1992 
Oct.  1,  1992 

Oct.  1,  1992 
Oct.  I,  1992 
Oct.  1. 1992 
Oct.  1,  1992 
Oct.  1,  1992 

Oct.  1,  1992 
Oct.  1,  1992 
Oct.  1,  1992 
Oct.  1,  1992 
Oct.  1,  1992 
Oct.  1,  1992 
Oct.  1.  1992 
Oct.  1.  1992 

Oct.  1.  1992 

Oct.  1,  1992 

Oct.  1,  1992 

Oct.  1,  1992 

Oct.  1,  1992 

Oct.  1,  1992 

Oct.  1,  1992 

Oct.  1,  1992 
Oct.  1.  1992 
Oct.  1.  1992 

Jon.  1,  1993 
1993 
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Agriculture  Department 

See  Agricultural  Marketing  Service 
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NOTICES 

Environmental  statements;  availability,  etc.: 
Genetically  engineered  organisms;  field  test  permits — 
Lettuce  plants,  49016 

Antitrust  Division 
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.    document  availability,  49039 
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Grants  and  cooperative  agreements;  availability,  etc: 
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assays  for  detection  of  acute  measles  virus  infection 
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Civil  Rights  Commission 
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RULES 
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See  Army  Department 
See  Navy  Department 
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49160 
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Employment  and  Training  Administration 

NOTICES  ^, 
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Aluminum  Co.  of  America  et  al.,  49061 
Anchor  Woven  Label  Co.,  49062 

Energy  Department 

See  Bonneville  Power  Administration 
See  Federal  Energy  Regulatory  Commission 
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Redmond.  OR.  et  al.;  correction.  49081 

Federal  Deposit  insurance  Corporation 
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Applications  and  publication  requirements.  48979 

NOTICES 
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statement,  49083 

Federal  Energy  Regulatory  Commission 
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48991 
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Electric  rate,  small  power  production,  and  interlocking 
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Norwest  Financial,  49050 

Sherwood.  Lowell  T..  Jr..  et  al..  49051 
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Trade  regulation  rules; 
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Fish  and  Wildlife  Service 

NOTICES 
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Food  and  Drug  Administration 

NOTICES 
Meetings: 
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General  Services  Administration 
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Federal  property  management: 
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for  other  than  full  and  open  competition  when  using 
nonmandatorj'  schedule  contracts,  49005 

Health  and  Human  Services  Department 

See  Centers  for  Disease  Control  and  Prevention 

See  Food  and  Drug  Administration 

See  Inspector  General  Office,  Health  and  Human  Services 
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See  National  Institutes  of  Health 
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This  section  of  the  FEDERAL  REGISTER 
contains  regulatory  docunents  having  general 
applicability  and  legal  effect,  most  of  which 
are  keyed  to  and  codified  in  the  Code  of 
Federeil  Regulations,  which  is  published  under 
50  titles  pursuant  to  44  U.S.C.  1510. 

The  Code  of  Federal  Regulations  is  sold  by 
the  Superintendent  of  Documents.  Prices  of 
new  books  are  listed  in  the  first  FEDERAL 
REGISTER  issue  of  each  week. 


DEPARTMENT  OF  AGRICULTURE 

Agricuttural  Marketing  Service 

7  CFR  Part  1030 

[DA-93-20] 

Milk  in  the  Chicago  Regional  Marketing 
Area;  Revision  of  Supply  Plant 
Shipping  Percentages 

AGENCY:  Agricultural  Marketing  Service, 

USDA. 

ACTION:  Revision  of  rules. 

SUMMARY:  This  action  revises  certain 
provisions  of  the  Chicago  Regional  milk 
order  for  the  month  oF'September  1993. 
The  action  reduces  the  shipping 
percentages  for  pooling  individual 
supply  plants  to  2  percent  of  receipts 
and  the  shipping  percentage  for  units  of 
supply  plants  to  5  percent  of  receipts. 
The  revision  is  made  in  response  to  a 
request  by  Central  Milk  Producers 
Cooperative,  a  federation  of 
cooperatives  that  represent  producers 
who  supply  the  market.  The  action  is 
necessary  to  prevent  uneconomic 
shipments  of  milk  from  supply  plants  to 
distributing  plants. 

EFFECTIVE  DATE:  Amendment  number  1 
is  effective  September  1, 1993. 

Amendment  number  2  is  effective 
September  1, 1993,  through  September 
30, 1993. 

Amendment  number  3  is  effective 
October  1, 1993. 

FOR  FURTHER  INFORMATION  CONTACT:  John 
F.  Borovies,  Marketing  Specialist, 
USDA/AMS/Dairy  Division,  Order 
Formulation  Branch,  room  2968,  South 
Building,  P.O.  Box  96456.  Washington, 
DC  20090-6456,  (202)  690-1366. 
SUPPLEMENTARY  INFORMATION:  Prior 
document  in  this  proceeding:  Notice  of 
Proposed  Revision  of  Supply  Plant 
Shipping  Percentage:  Issued  August  3, 
1993:  published  August  9, 1993  (58  FR 
42258). 


The  Regulatory  Flexibility  Act  (5 
U.S.C.  601-612)  requires  the  Agency  to 
examine  the  impact  of  a  proposed  rule 
on  small  entities.  Pursuant  to  5  U.S.C. 
605(b),  the  Administrator  of  the 
Agricultural  Marketing  Service  has 
certified  that  this  action  would  not  have 
a  significant  economic  impact  on  a 
substantial  number  of  small  entities. 
This  action  would  also  tend  to  ensure 
that  dairy  farmers  will  continue  to  have 
their  milk  priced  under  the  order  and 
thereby  receive  the  benefits  that  accrue 
from  such  pricing. 

This  revision  of  rules  has  been 
reviewed  under  Executive  Order  12778, 
Civil  Justice  Reform.  This  action  is  not 
intended  to  have  retroactive  effect.  If 
adopted,  this  action  will  not  preempt 
any  state  or  local  laws,  regulations,  or 
policies,  unless  they  present  an 
irreconcilable  conflict  with  this  rule. 

The  Agricultural  Marketing 
Agreement  Act  of  1937,  as  amended, 
provides  that  administrative 
proceedings  must  be  exhausted  before 
parties  may  file  suit  in  court.  Under 
section  8c(15)(A)  of  the  Act,  any  handler 
subject  to  an  order  may  file  with  the 
Secretary  a  petition  stating  that  the 
order,  any  provision  of  the  order,  or  any 
obligation  imposed  in  connection  with 
the  order  is  not  in  accordance  with  the 
law  and  requesting  a  modification  of  an 
order  or  to  be  exempted  from  the  order. 
A  handler  is  afforded  the  opportunity 
for  a  hearing  on  the  petition.  After  a 
hearing  the  Secretary  would  rule  on  the 
petition.  The  Act  provides  that  the 
district  court  of  the  United  States  in  any 
district  in  which  the  handler  is  an 
inhabitant,  or  has  its  principal  place  of 
business,  has  jurisdiction  in  equity  to 
review  the  Secretary's  ruling  on  the 
petition,  provided  a  bill  in  equity  is 
filed  not  later  than  20  days  after  date  of 
the  entry  of  the  ruling. 

This  nnal  rule  has  been  reviewed  by 
the  Department  in  accordance  with 
Departmental  Regulation  1512-1  and 
the  criteria  contained  in  Executive 
Order  12291  and  has  been  determined 
to  be  a  "non-major"  rule. 

This  revision  is  issued  pursuant  to  the 
provisions  of  the  Agricultural  Marketing 
Agreement  Act  of  1937,  as  amended  (7 
U.S.C.  601-674),  and  the  provisions  of 
§  1030.7(b)(5)  of  the  Chicago  Regional 
order. 

Statement  of  Coiuideration 

After  consideration  of  all  relevant 
material,  including  the  proposal  set 


forth  in  the  aforesaid  notice,  and  other 
available  information,  it  is  hereby  found 
and  determined  that  the  supply  plant 
shipping  percentages  should  be  lowered 
to  2  percent  of  receipts  for  individual 
supply  plants  and  5  percent  of  receipts 
for  supply  plant  units  during  September 
1993. 

Currently,  the  order  provides  that 
individual  supply  plants  must  ship  at 
least  5  percent  of  their  milk  receipts  to 
other  plants  to  quaUfy  as  pool  plants 
while  a  unit  of  supply  plants  must  ship 
at  least  10  percent  of  total  receipts  for 
pooling  purposes  during  the  months  of 
September  through  December.  During 
other  months  the  shipping  standards  are 
3  percent  for  individual  plants  and  6 
percent  for  a  unit  of  plants. 

(With  regard  to  the  current  supply 
plant  shipping  standards,  it  is  noted  that 
the  1993  annual  Code  of  Federal 
Regulations  specifies  shipping 
standards  of  1  percent  for  individual 
plants  and  4  percent  for  a  supply  plant 
unit  for  the  months  of  September 
through  December.  Such  shipping 
percentages  are  the  result  of  a  revision 
published  on  December  27, 1991  (56  FR 
66753).  Such  revision  was  to  be 
applicable  for  only  one  month  but  was 
inadvertently  shown  in  the  annual  Code 
of  Federal  Regulations  as  still  being  in 
effect.) 

The  Chicago  order  provides  that  the 
Market  Administrator  may  adjust  the 
shipping  standards  for  individual  plants 
and  imits  of  plants  by  up  to  2 
percentage  points.  The  order  also 
provides  that  the  Director  of  the  Dairy 
Division  may  increase  the  shipping 
standards  by  up  to  5  percentage  points 
or  decrease  the  shipping  standards  by 
up  to  10  percentage  points.  The 
adjustments  can  be  made  to  encourage 
additional  milk  shipments  or  to  prevent 
uneconomic  shipments. 

The  revision  was  requested  by  Central 
Milk  Producers  Cooperative  (CMPC),  a 
federation  of  cooperative  associations 
that  represent  a  substantial  number  of 
the  producers  who  supply  the  market. 
CMPC  contends  that  a  reduction  of  the 
shipping  percentages  is  necessary  to 
prevent  uneconomic  shipments  of  milk 
from  distant  supply  plants  solely  for 
pooling  purposes. 

Based  on  supply  and  sales  estimates, 
CMPC  requested  that  the  Market 
Administrator  reduce  the  shipping 
percentage  by  2  percentage  points  for 
the  montii  of  August.  A  reduction  to  1 
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percent  of  receipts  for  supply  plants  and 
4  percent  for  units  of  supply  plants  has 
been  issued  by  the  Market 
Administrator  for  August. 

CMPC  indicated  that  in  order  to  make 
the  most  efficient  use  of  available  milk 
supplies,  as  much  as  possible  of  nearby 
milk  supplies  will  be  utilized,  with 
reliance  on  distant  supphes  only  on 
days  when  nearer  milk  supplies  have 
been  exhausted.  For  the  month  of 
September,  CMPC  indicates  that  such 
efficiencies  can  only  be  realized  if  the 
shipping  standards  for  individual  plants 
and  units  of  supply  plants  are  reduced 
to  2  and  5  percent  of  receipts, 
respectively. 

In  view  of  the  supply/demand 
relationship  for  the  market,  the  supply 
plant  shipping  percentages  should  be 
reduced  for  September  1993.  A 
reduction  of  the  shipping  percentages 
will  contribute  to  orderly  marketing  in 
that  costly  and  inefficient  shipments  of 
milk  fi'om  distant  supply  plants  will  not 
be  necessary.  Thus,  dairy  farmers  who 
have  supplied  the  market  will  continue 
to  have  their  milk  pooled  under  the 
order.  It  is  hereby  found  and  determined 
that  30  days'  notice  of  the  effective  date 
hereof  is  impractical,  unnecessary,  and 
contrary  to  public  interest  in  that: 

(a)  This  revision  is  necessary  to  reflect 
current  marketing  conditions  and  to 
maintain  orderly  marketing  conditions 
in  the  marketing  area  for  the  month  of 
September; 

(b)  This  revision  does  not  require  of 
persons  aHected  substantial  or  extensive 
preparation  prior  to  the  effective  date; 
and 

(c)  Notice  of  the  proposed  revision 
was  given  interested  parties  and  they 
were  afforded  opportunity  to  file  written 
data,  views,  or  arguments  concerning 
this  issue.  No  opposing  views  were 
received. 

Therefore,  good  cause  exists  for 
making  this  revision  effective  less  than 
30  days  from  date  of  publication  in  the 
Federal  Register. 

List  of  Subjects  in  7  CFR  Part  1030 

Milk  mariceting  orders. 

For  reasons  set  forth  in  the  preamble, 
part  1030  of  chapter  X  of  title  7  of  the 
Code  of  Federal  Regulations  is  amended 
as  follows: 

PART  1030-MILK  IN  THE  CHICAGO 
REGIONAL  MARKETING  AREA 

1.  The  authority  for  7  CFR  part  1030 
continues  to  read  as  follows: 

Authority:  Sees.  1-19, 49  Stat  31,  as 
amended  (7  U.S.C  601-674). 

11030.7    [AfiMndwl] 

2.  Effective  September  1, 1993, 
through  September  30, 1993,  the 


introductory  text  of  §  1030.7(b)  is 
amended  by  changing  the  "1  percent"  to 
"2  percent"  and  by  changing  the  "4 
percent"  to  "5  percent". 

3.  Effective  October  1, 1993,  the 
introductory  text  of  §  1030.7(b)  is 
amended  by  changing  the  "2  percent"  to 
"5  percent"  and  by  changing  the  "5 
percent"  to  "10  percent". 

Dated:  September  14, 1993. 
WJL  Blandunl. 
Director.  Dairy  Division. 
(FR  Doc  93-22897  Filed  9-20-93;  8:45  am] 

HLLMOCOOC  M1O-0a~P 


SMALL  BUSINESS  ADMINISTRATION 
13  CFR  Pan  121 

Nonmanufacturer  Rule  Waiver 
Procedures;  Small  Business  Size 
Regulationt 

AGENCY:  Small  Business  Administration. 
ACTION:  Final  rule. 

StMMARY:  The  Small  Business 
Administration  (SBA)  is  establishing  a 
final  rule  regarding  waivers  of  a 
requirement  of  the  Small  Business  Act 
commonly  referred  to  as  the 
"Nonmanufacturer  Rule"  for  classes  of 
products  (class  waivers).  Waivers  of  the 
Nonmanufacturer  Rule  allow  small 
business  regular  dealers  to  supply  the 
product  of  any  domestic  manufacturer 
or  processor  on  a  small  business  set- 
aside  or  SBA  8(a)  Program  procurement. 
Section  e(a)(17)  (A)  and  (B)  of  the  Small 
Business  Act  sets  forth  the 
Nonmanufacturer  Rule  and  provisions 
which  allow  the  Administrator  to  waive 
the  requirements  of  that  Rule  for  classes 
of  products. 

EFFECTIVE  DATE:  September  21, 1993. 
FOR  FURTHER  INFORIIATION  CONTACT: 
James  Parker,  Procurement  Analyst, 
Office  of  Procurement  Policy  and 
Liaison,  202/205-6465. 
SUPPt-EMENTARY  INFORMATION:  On 
November  15, 1988,  the  enactment  of 
Public  Law  100-656  incorporated  into 
the  Small  Business  Act  the  previously 
existing  SBA  requirement  that 
recipients  of  small  business  set-aside  or 
SBA  8(a)  Program  contracts  for 
manu^ctured  products  that  are  not  the 
actual  manufacturers 
(nonmanufacturers)  be  themselves  small 
business  regular  dealers.  This  legislation 
specifies  that  regular  dealers  may  only 
provide  the  product  of  domestic  small 
business  manufacturers  or  processors  on 
small  business  set-asides  and  8(a) 
procurements.  This  requirement  is 
commonly  known  as  the 
Nonmanufacturer  Rule.  Section  303(h) 


of  Public  Law  100-656  provided  for  the 
Administrator  of  the  SBA  to  grant  a 
waiver  of  the  Nonmanufacturer  Rule  for 
a  product  or  class  of  products  for  which 
there  are  no  small  business 
manufactxirers  or  processors  in  the 
Federal  market.  The  requirement  that  a 
small  business  supplier  provide  the 
product  manufactured  or  processed  by  a 
domestic  small  business  concern  In  a 
contract  set-aside  for  small  business  or 
under  an  SBA  8(e)  Program  contract  is 
found  in  SBA  regulations  13  CFR 
121.906(b)  and  121.1106(b). 

On  June  15, 1989,  Public  Law  101-37 
renumbered  the  elements  in  the 
Nonmanufacturer  Rule  and  added  the 
requirement  that  a  small  business 
concern  shall  be  a  small  business 
concern  under  the  numerical  size 
standard  for  the  Standard  Industrial 
Classification  Code  assigned  to  the 
contract  solicitation  on  which  the  offer 
is  being  made.  Further,  on  November 
15, 1990,  Public  Law  101-574  further 
modified  the  wording  of  the  waiver 
provision  to  allow  the  Administrator  to 
waive  the  requirement  for  any  class  of 

Croducts  for  which  there  are  no  small 
usinesses  "available  to  participate  in 
the  Federal  procurement  market."  (It 
also  added  a  provision  which  allows  the 
Administrator  to  waive  the 
requirements  of  the  Nonmanufacturer 
Rule  after  reviewing  a  determination  by 
a  contracting  officer  that  no  small 
business  manufacturer  or  processor  can 
reasonably  be  expected  to  offer  a 
product  meeting  the  specifications, 
including  period  of  performance, 
required  oi  an  offeror  on  a  solicitation. 
This  final  rule  does  not  deal  with 
solicitation-specific  waivers.  Such 
waivers  are  the  subject  of  a  proposed 
rule  published  elsewhere  in  today's 
Federal  Register.) 

The  publication  of  this  final  rule 
regarding  waivers  of  the 
Nonmanufacturer  Rule  for  classes  of 
products  follows  the  publication  of 
Notices  of  Proposed  Rule  Making 
(NPRM)  in  the  Federal  Register  on  May 
17. 1990  (55  FR  20467)  and  on 
December  18. 1990  (55  FR  51913- 
51916). 

Overview  of  Public  Comments 

The  NPRM  of  December  18, 1990 
modified  the  NPRM  of  May  17, 1990.  to 
incorporate  comments  received  as  a 
result  of  that  NPRM  and  reflected  a 
change  in  designation  of  the  official 
within  the  Agency  with  the 
responsibility  for  handling  waivers.  In 
addition.  SBA  received  five  comments 
on  the  second  NPRM. 

The  first  commentor,  a  petroleum 
supplier,  supported  the  procedures  set 
forth  in  the  December  18  NPRM,  but 
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wanted  them  extended  to  the  Small 
Disadvantaged  Business  Program 
established  under  section  1207  of  Public 
Law  99-661  so  that  all  minority  firms 
could  benefit  from  them. 

Regarding  the  petroleum  supplier's 
comment,  the  SBA  cannot  extend  the 
procedures  as  recommended  since 
Public  Law  99-661  applies  to  a  program 
administered  by  the  Department  of 
Defense.  The  SBA  does  not  have  the 
authority  to  unilaterally  direct  the 
Department  of  Defense  to  comply  with 
SBA  procedures. 

The  second  commentor  was  a 
minority  dealers  association.  The 
minority  dealers  association's  first 
comment  was  in  support  of  the 
proposed  response  time  of  45  days  for 
class  waivers. 

The  minority  dealers  association's 
second  comment  questioned  whether 
the  proposed  definition  of  "class  of 
products"  should  be  based  on  Product 
and  Service  Codes. 

The  minority  dealers  association's 
third  comment  was  that  in  emergency 
situations,  SBA  should  grant  waivers 
based  upon  a  certification  by  a  small 
business  that  it  had  conducted  a  search 
for  the  required  product  and  was  unable 
to  locate  a  manufacturer  or  processor. 

The  minority  dealers  association's 
fourth  comment  was  that  section  210  of 
Public  Law  101-574  requires  the  SBA 
Administrator  to  grant  waiver  based  on 
the  contracting  officer's  determination. 

Regarding  the  minority  dealers 
association's  first  comment,  no  response 
is  necessary. 

Regarding  the  minority  dealers 
association's  second  comment,  the 
definition  of  "class  of  products" 
provided  in  the  December  1990  NPRM 
was  thought  to  be  the  best  definition  at 
the  time  of  pubhcation.  However,  SBA's 
experience  in  processing  waivers,  and 
the  comments  to  the  proposed  rule,  has 
led  to  a  change  in  the  definition  of 
"class  of  products"  from  one  based  on 
the  Federal  Procurement  Data  System's 
Product  and  Service  Codes  (PSC)  to  one 
based  on  the  Office  of  Management  and 
Budget  s  Standard  Industrial 
Classification  (SIC)  Code  system.  The 
SBA  has  determined  that  the  product 
definitions  within  the  individual  PSCs 
are  too  broad  and  cause  difficulty  when 
defining  "class  of  products."  The  SBA 
has  found  that  the  individual 
subdivisions  within  the  four-digit  SIC 
codes  are  more  definitive  than  product 
descriptions  listed  in  the  PSC.  The  SBA 
has  also  determined  that  the  general 
public,  small  businesses,  and 
contracting  officers  are  more  familiar 
with  and  have  greater  access  to 
information  on  the  SIC  code  system. 


Regarding  the  minority  dealers 
association's  third  comment,  the  SBA 
cannot  adopt  this  comment  because  the 
wording  of  the  statute  requires  that  a 
waiver  be  denied  if  even  one 
manufacturer  is  available  to  participate 
in  the  Federal  procurement  market.  In 
addition,  it  is  unreasonable  to  expect 
that  a  small  business  has  the  resources 
to  search  the  entire  Federal  procurement 
market. 

Regarding  the  minority  dealers 
association's  fourth  comment,  rules 
relating  to  waivers  of  products  on 
specific  solicitations  based  on  a 
contracting  officer's  determination  are 
not  part  of  this  final  rule. 

The  third  commentor  was  the  United 
States  General  Services  Administration 
(GSA).  GSA's  first  comment  was  to 
recommend  clarification  of  what 
information  in  the  Federal  Procurement 
Data  System  SBA  "deems  relevant,"  and 
clarification  of  the  terms  "last  calendar 
year,"  "last  year,"  and  "past  year." 

GSA's  second  comment 
recommended  clarification  of 
requirements  for  a  five-day  expedited 
procedure  and  requested  the  complete 
address  for  submission  of  waiver 
requests. 

Regarding  GSA's  first  comment,  the 
language  of  the  rule  has  been  clarified 
in  each  of  the  areas  requested.  In 
reaching  decisions  to  grant  waivers,  the 
SBA  will  consider  any  information  that 
demonstrates  the  presence  of  a  small 
manufacturer  or  processor  available  to 
participate  in  the  Federal  procurement 
market.  The  basis  for  this  information 
may  include,  but  is  not  limited  to, 
information  in  the  SBA's  Procurement 
Automated  Source  System  (PASS), 
information  in  the  Thomas  Register, 
information  obtained  through  the 
Commerce  Business  Daily,  and 
information  which  the  SBA  obtains 
from  other  Federal  procuring  agencies 
and  from  industry  associations.  Based 
on  experience  in  processing  waiver 
requests,  the  SBA  has  decided  that  two 
years,  or  24  months,  is  the  most 
reasonable  time  period  to  survey  the 
Federal  procurement  market  to 
determine  whether  a  firm  should  be 
considered  "available  to  participate." 
Accordingly,  each  reference  to  the  year 
or  years  in  the  Federal  market  now 
reads  "in  the  24  months  prior  to  the 
request  for  waiver." 

Regarding  GSA's  second  comment, 
the  expedited  procedure  and  the 
address  to  hand-carry  requests  are 
included  in  the  text. 

The  fourth  commentor  was  the  United 
States  Department  of  the  Treasury. 
Treasury's  first  comment  was  that  the 
procedures  requiring  a  waiver  denial  if 
one  small  business  manufactiurer  exists 


may  create  a  monopolistic  situation 
leading  to  noncompetitive  pricing  and 
that  a  change  be  adopted  to  require  at 
least  two  small  business  manufacturers 
or  processors  before  declining  a  waiver. 

Treasury's  second  comment  wasthat 
there  may  be  cases  where  the  small 
manufacturer  may  not  be  able  to  meet 
either  the  time  or  quantity  requirements 
of  a  solicitation,  in  which  cases  a  waiver 
should  be  granted. 

Treasury's  third  comment  was  that 
waivers  should  be  established  for 
several  years  to  provide  for  stability  in 
procurement  planning. 

Regarding  Treasury's  first  comment, 
the  statute  allows  a  waiver  to  be  granted 
when  "no  small  business  is  available 
*   •  *."  The  SBA  interprets  the  wording 
of  the  statute  to  mean  that  a  waiver 
cannot  be  granted  if  at  least  one  such 
business  exists. 

Regarding  Treasury's  second 
comment,  as  stated  previously,  rules 
relating  to  waivers  of  products  on 
specific  solicitations  based  on  a 
contracting  officer's  determination  are 
not  part  of  this  final  rule. 

Regarding  Treasury's  third  comment, 
no  change  is  considered  necessary  since 
class  waivers  are  generally  for  an 
indefinite  period  of  time,  subject  to 
periodic  review  by  the  SBA. 

The  fifth  commentor  requested  that 
the  regulations  be  expanded  to  include 
medical,  pharmaceutical  and  surgical 
supplies  as  a  class  of  products. 

Regarding  this  comment,  the  SBA 
believes  that  such  products  are  covered 
within  the  definition  of  classes  of 
products  and  that  waivers  can  be 
granted  for  them,  within  specific  SIC 
codes,  if  foxmd  to  be  warranted. 

Section  by  Section  Review 

Section  121.2101  describes  the 
underlying  policy  of  the  statute  that 
allows  the  SBA  to  waive  the 
Nonmanufacturer  Rule  for  any  class  of 
products  where  there  are  no  small 
manufacturers  or  processors  available  to 
participate  in  the  Federal  procurement 
market  and  to  grant  waivers  of  the  Rule 
on  a  solicitation  by  solicitation  basis. 

Section  121.2102  provides  definitions 
of  pertinent  terms  used  in  these  rules, 
including  "class  of  products." 
"contracting  officer,"  "Federal 
procurement  market," 
"Nonmanufacturer  Rule,"  "person." 
"procuring  agency,"  and  "United 
States." 

Section  121.2103  sets  forth  the 
statutory  standard  that  must  be  met  to 
justify  issuing  a  waiver  for  a  class  of 
products  (class  waivers). 

Section  121.2104  describes  the 
procedures  to  be  followed  in  requesting 
and  granting  waivers  for  classes  of 
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products  and  est«biishet  that  the 
average  prtx»ssing  time  is  45  working 
days.  An  expedited  procedure  for 
granting  waivers  for  classes  of  products 
is  also  described  where  there  is  a 
compelling  or  urgent  reason. 

Section  121.2105  describes  the 
procediires  which  SBA  will  follow  in 
terminating  waivers  for  classes  of 
products  (class  waivers)  if  and  when 
small  business  manufacturers  or 
processors  become  available  to 
participate  in  the  Federal  procurement 
market.  The  procedure  includes  an 
announcement  in  the  Federal  Register 
by  SBA  of  its  intent  to  terminate  a 
waiver,  requesting  public  comment 
regarding  tne  proposed  termination. 

Section  121.2106  describes  the  list  of 
waived  classes  of  products,  where  the 
list  may  be  found,  and  how  to  obtain  a 
copy  of  the  list 

Compliance  With  Executive  Orders 
12291  and  12612,  the  Regulatory 
Flexibility  Act  (55  U.S.C  901,  et  al.) 
and  the  Paperwork  Reductitm  Act  (45 
U.S.C  601.  ch.  35) 

Based  on  experience  to  date,  the  SBA 
anticipates  that  the  number  of  requests 
for  class  waivers  will  not  exceed  60 
annually.  Since  there  are  literally 
millions  of  procurement  actions  each 
year,  the  SBA  considers  that  these 
requests  are  not  significant  in  number, 
and  are  not  expected  to  approach  the 
threshold  of  $100  million.  Therefore, 
the  SBA  has  determined  that  this  rule 
does  not  constitute  a  ma|or  rule  for  the 
purposes  of  Executive  Order  12291. 

The  SBA  certifies  that  this  rule  will 
have  no  Federalism  implications 
warranting  the  preparation  of  a 
Federalism  Assessment  in  accordance 
with  Executive  Order  12612. 

For  purposes  of  compliance  with  the 
Regulatory  Flexibility  Act,  55  U.S.C. 
601,  et  al.,  SBA  certifies  that  this  rule 
has  no  significant  economic  effect  on  a 
substantial  number  of  small  entities, 
since  SBA  estimates  the  number  of 
requests  will  not  exceed  60  annually. 

The  SBA  certifies  that  this  final  rule 
will  not  impose  any  new  reporting  or 
recordkeeping  requirements  subject  to 
the  Paperwork  Reduction  Act,  44  U.S.C. 
chapter  35. 

List  of  Sdbiects  ia  IS  CFR  Part  121 

Nonmanufacturer  rule  waiver,  Small 
business  size  regulations.  Small 
businesses. 

For  the  reasons  set  forth  above, 
subpart  B  of  part  121  of  title  13.  Code 
of  Federal  Regulations  (CFR).  is 
amended  as  follows; 


PART  121— (AMENDED] 

1.  The  authority  citation  for  part  121 
continues  to  read  as  follows: 

Antboritr  IS  U.S.C  632(a),  634(bX6), 
637(a),  644(c);  and  Public  Uw  102-486. 106 
Stat  2776. 3133. 

Subpart  B—(Amand«d] 

2.  Subpart  B  of  part  121  is  amended 
by  adding  an  undesignated  center 
beading  and  §S  121.2101  through 
121.2106  to  read  as  follows: 

Waiven  ofdia  NoimnniiBicturf  Rnla  Car 
ClaMM  of  Product* 

Sac 

121.2101  Policy. 

121.2102  Dsfinitions. 

121.2103  Cooditioiu  Justifying  Waivart  for 
ClassM  of  Products. 

121.2104  Procedure*  for  Requesting  and 
Granting  Gass  Waivers. 

121.2105  Termination  of  a  Qass  Waiver. 

121.2106  Gasses  of  products  for  which 
waivers  have  been  previously  granted  by 
SBA. 

Waivers  of  the  Nonmanufacturer  Rule 
for  Classes  of  Products 

1122^101    PoNcy. 

(a)(1)  Section  8(a)(17)(B)  of  the  Small 
Business  Act.  15  U.S.C  637(a)(17)(B). 
was  amended  by  section  303(h)  of  the 
Business  Opportunity  Development 
Reform  Act  of  1908.  Public  Law.  100- 
656.  It  was  also  amended  by  section  210 
of  the  Small  Business  Administration 
Reauthorization  Act  of  1991.  Public  Law 
101-574.  These  statutory  provisions 
provide  that  an  otherwise  qualified 
supplier  of  a  product  that  is  not  the 
actual  manufacturer  (nonmanufacturer) 
under  consideration  for  a  small  business 
set-aside  or  SBA  8(a]  Program  contract 
shall: 

(i)  Be  primarily  engaged  in  the 
wholesale  or  retail  trade; 

(ii)  Be  a  small  business  concern; 

(iii)  Be  a  regular  dealer  as  defined  by 
the  Walsh-Heaiey  Public  Contracts  Act; 
and 

(iv)  Represent  that  it  will  supply  the 
product  of  a  domestic  small  business 
manufacturer  or  processor. 

(2)  This  requirement  is  known  as  the 
Nonmanufacturer  Rule  (see  13  CFR 
121.906  and  121.1106). 

(b)  Recognizing  that  these 
requirements  may  be  impossible  for 
some  qualified  small  business  dealers  to 
meet  for  certain  products.  Public  Law 
100-656  added  to  the  Small  Business 
Act  a  provision  which  allows  the 
Administrator  of  the  SBA  to  waive  the 
requirement  for  any  class  of  products 
(class  waivers)  for  which  there  are  no 
small  business  manufacturers  or 
processors  availabto  to  participate  in  the 
Federal  maiiet. 


I121.S10C 

(a)  Available  to  participate  in  the 
context  of  the  Federal  market  means 
contractors  that  have  been  awarded  or 
have  performed  on  a  contract  or 
contracts  tasupply  a  specific  class  of 
products  to  the  Federal  government 
within  the  past  24  months  from  the  date 
of  the  request  for  waiver,  eidier  directly 
or  throu^  a  dealer,  or  who  have  offered 
on  a  solicitation  for  that  class  of 
products  within  that  timeframe. 

(b)  Qass  c^  products  is  an  individual 
subdivision  within  a  four-digit  Industry 
Number  as  established  by  the  Office  of 
Management  and  Budget  in  the 
Standard  Industrial  Classification  {SHQ 
Manual.  For  example,  the  four-digit 
Industry  Number  for  electronic 
computers  is  3571,  and  a  subdivision 
within  3571  is  personal  computers. 
Therefore,  personal  computers  is  a  class 
of  products  that  could  be  researdied  for 
potential  waiver  of  the 
Nonmanufacturer  rule. 

(c)  Contracting  officer  as  used  in  this 
part  is  the  same  as  that  defined  by  the 
Federal  Acquisition  Regulation  (FAR 
2.101)  except  that  it  excludes  SBA  8(a) 
Program  contracting  officers. 

(d)  Federal  market  means  acquisitions 
by  the  Federal  government  from  offerors 
located  in  the  entire  geographic  United 
States,  except  that  SBA  may  consider 
the  Federal  market  for  a  particular  class 
of  products  to  be  a  more  geographically 
reacted  market  area  if  it  is 
demonstrated  that  the  class  of  products 
is  not  supplied  on  a  national  basis.  An 
example  would  be  where  the  practical  - 
aspects  of  providing  an  item  create  a 
geographic  limitation  on  competition. 

(e)  NonwanufactuTtr  Rule  means  the 
requirement  set  forth  in  13  CFR  121  906 
and  121.1106  that  a  contractor  under  a 
small  business  set-aside  or  8(a)  contract 
be  a  small  business  under  the  applicable 
size  standard  and  provide  its  own 
product  or  that  of  another  domestic 
small  business  manufacturing  or 
processing  concern. 

(f)  Person  is  an  individual, 
partnership,  corporation,  association,  or 
other  business  entity. 

(g)  Procuring  agency  is  a  Federal 
agency  empowered  by  law  to  obligate 
funds  for  the  purpose  of  obtaining 
supplies  or  services  on  behalf  of  ^e 
govacnmant.  and  that  is  making  the 
small  businaai  set-aside  award  or 
ofHariog  a  contract  to  the  SBA  for  award 
under  the  8(a)  Program. 

(h)  United  States  includes  the  50 
states,  the  territories  and  possessions  of 
the  United  States,  the  Commonwealth  of 
Puerto  Rico,  the  Trust  Territory  of  the 
Pacific  Islands,  and  the  District  of 
Columbia. 
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1121.2103    Cof>dMon«|ustlfy1ngwaiver« 
for  dassM  of  products. 

(a)  A  waiver  for  a  class  of  products 
(class  waiver)  is  justified  when  there  are 
no  small  business  manufacturers  or 
processors  available  to  participate  in  the 
Federal  procurement  market  for  that 
class  of  products. 

(b)  When  considering  the  market  area 
for  a  product,  the  SBA  presumes  that 
the  entire  geographic  United  States  is 
the  relevant  Federal  market  area,  unless 
it  is  clearly  demonstrated  that  a  class  of 
products  cannot  be  procured  on  a 
national  oasis.  This  presumption  may  be 
particularly  difficult  to  overcome  in  the 
case  of  manufoctured  products,  since 
such  items  typically  have  a  market  area 
encompassing  the  entire  United  States. 

(c)  when  considering  geographic 
segmentation  of  a  Federal  market,  the 
SBA  will  not  necessarily  use  market 
definitions  dependent  on  airline  radius 
or  political  or  SBA  regional  boundaries. 
Market  areas  typically  follow 
established  transportation  routes  rather 
than  jurisdictional  borders.  As 
appropriate,  the  SBA  may  examine  the 
following  foctors,  among  others,  for  a 
class  of  products  in  cases  where 
geographic  segmentation  is  uraed: 

(1)  Whether  perishability  affects  the 
area  in  which  toe  product  can 
practically  be  sold; 

(2)  Whether  transportation  cost  are 
high  as  a  proportion  of  the  total  value 
of  the  product  so  as  to  limit  the 
economic  distribution  of  the  product; 

(3)  Whether  there  are  legal  oarriers  to 
transportation  of  the  item; 

(4)  Whether  a  fixed,  well-delineated 
boimdary  exists  for  the  purported 
market  area  and  whether  this  boundary 
has  been  stable  over  time:  and 

(5)  Whether  a  small  business,  not 
currently  selling  in  the  defined  market 
area,  could  potentially  enter  the  market 
from  another  area  and  supply  the 
market  at  a  reasonable  price. 

f  121.2104    Procedures  for  requesting  and 
granting  ctess  waivers. 

(a)  The  SBA  may,  at  its  own  initiative, 
examine  a  class  of  products  for  possible 
waiver  of  the  Nonmanufiacturer  Rule. 

(b)  Any  interested  person,  business, 
association,  or  Federal  agency  may 
submit  a  request  for  a  waiver  for  a 
particular  class  of  products.  Requests 
should  be  addressed  to  the  Associate 
Administrator  for  Procurement 
Assistance,  Small  Business 
Administration,  Washington,  DC  20416 
or  hand-carried  to  the  Office  of 
Procurement  Assistance,  suite  8800,  409 
3rd  Street  SW.,  Washington,  DC. 

(c)  Requests  for  a  waiver  of  a  class  of 
products  need  not  be  in  any  particular 
form  However,  requests  should  include 


a  definitive  statement  of  the  class  of 
products  to  be  waived  and  the  class' 
Standard  Industrial  Classification  (SIC) 
code  found  in  the  Standard  Industrial 
Classification  Manual  and  as  much 
information  as  possible  on  the 
requestor's  efforts  to  identify  small 
business  manufacturers  or  processors 
for  that  class. 

(d)  There  are  three  steps  in  the  SBA's 
process  of  reviewing  requests, 
researching  for  potential  sources,  and 
granting  or  denying  class  waivers.  After 
each  step.  If  small  business 
manufacturers  or  processors  are  found 
and  confirmed  by  the  SBA  to  be  in  the 
Federal  procurement  market,  the  request 
for  waiver  will  be  denied.  The  requestor 
will  then  be  notified  and  provided  the 
names,  addresses,  and  telephone 
numbers  of  the  sources  found.  The  three 
steps  in  SBA's  review  of  waiver  requests 
include: 

(1)  The  SBA  will  examine  the  request 
and  any  information  it  deems  necessary 
to  make  an  informed  decision.  Potential 
sources  of  information  include,  but  are 
not  limited  to,  SBA's  Procurement 
Automated  Source  System  (PASS),  the 
Thomas  Register  and  information 
obtained  through  contacts  with  industry 
associations  and  organizations  and 
Federal  procuring  activities  and 
agencies. 

(2)  The  SBA  will  publish  notices  in 
the  Commerce  Business  Daily  and  the 
Federal  Register  seeking  information  on 
small  business  manufacturers  or 
processors  and  announcing  a  notice  of 
intent  to  waive  the  Nonmanufacturer 
Rule  for  that  class  of  products.  The 
public  will  be  allowed  a  15-day 
comment  period. 

(3)  If  no  small  business  sources  are 
identified,  the  SBA  will  pubUsh  a  notice 
in  the  Federal  Register  stating  that  no 
small  business  sources  were  found  and 
that  a  waiver  of  the  Nonmanufactiuer 
Rule  for  that  class  of  products  has  been 
granted.  The  average  processing  time  for 
waivers  of  the  Nonmanufacturer  Rule 
for  classes  of  products  is  45  working 
days,  imless  the  procedure  outlined  in 
paragraph  (e)  of  this  section  is  Invoked. 

(e)  An  expedited  procedure  for 
issuing  a  waiver  for  classes  of  products 
may  be  used  for  emergency  situations. 
The  expedited  procedure  may  be  used 
only  when  the  contracting  officer 
provides  a  determination  to  the 
Associate  Administrator  for 
Prociuement  Assistance  that  the 
procurement  is  proceeding  under  the 
authority  of  FAR  6.302-2  for  "unusual 
and  compelling  lu^ency,"  or  provides  a 
determination  materially  the  same  as 
one  of  imusual  and  compelling  urgency. 
Under  the  expedited  pnx»dure,  if  a 
small  business  manufacturer  or 


processor  is  not  identified  by  a  PASS 
search,  the  SBA  will  grant  the  waiver  for 
the  class  of  products  and  then  publish 
a  notice  in  the  Federal  Register.  The 
notice  will  state  that  a  waiver  has  been 
granted,  and  soUcit  public  comment  for 
futujeprociuements. 

(f)  The  decision  by  the  Associate 
Administrator  for  Procurement 
Assistance  to  grant  or  deny  a  waiver  is 
the  final  administrative  ruUng  by  the 
SBA. 

(g)  A  waiver  of  the  Nonmanufacturer 
Rule  for  classes  of  products  has  no  time 
limitation  or  duration.  SBA  will. 
however,  periodically  perform  a  review 
of  existing  class  waivers  to  the 
Nonmanufacturer  Rule.  The  intent  of 
the  review  is  to  determine  if  small 
business  manufacturers  or  processors 
have  become  available  to  participate  in 
the  Federal  procurement  market  for  the 
waived  classes  of  products.  The  process 
which  the  SBA  will  use  in  reviewing 
such  waivers  is  similar  to  the  process 
for  initially  granting  waivers  and  will 
include  reviews  of  SBA's  Procvuement 
Automated  Source  System  (PASS),  the 
Thomas  Register,  and  information  from 
industry  associations  and  organizations 
and  procuring  activities  and  agencies. 
Sources  sought  notices  will  be 
published  In  the  Commerce  Business 
Daily.  However.  SBA  may  terminate  a 
class  waiver,  at  any  time  if  a  small 
business  manufacturer  or  processor  is 
identified,  in  accordance  with 
§121.2105. 

§  121.2105    Termination  of  s  class  waiver. 

(a)  Upon  receipt  by  the  SBA  of 
evidence  that  a  small  business 
manufacturer  or  processor  exists  in  the 
Federal  market  for  a  waived  class  of 
products,  the  waiver  shall  be  terminated 
by  the  Associate  Administrator  for 
Proctuement  Assistance.  This  evidence 
may  be  discovered  by  the  SBA  during  a 
periodic  review  of  existing  waivers  or 
may  be  brought  to  the  SBA's  attention 
by  other  sources. 

(b)  The  SBA  *vill  announce  its  intent 
to  terminate  a  waiver  for  a  class  of 
products  through  the  publication  of  a 
notice  in  the  Federal  Register,  asking 
for  comments  regarding  the  proposed 
termination. 

(c)  Unless  public  comment  reveals 
that  no  small  business  manufacturer  or 
process  in  fact  exists  for  the  class  of 
products  in  question,  SBA  will  publish 
a  final  Notice  of  Termination  in  the 
Federal  Register. 

}121;2106    Ctossss  of  prodtfoto  for  wttich 
wahrsrs  fiavslMsn  previously  granted  by 
SBA. 

A  listing  of  classes  of  products  for 
which  waivers  of  the  Nonmanufacturer 
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Rule  have  been  granted  will  be 
maintained  in  SBA's  Procurement 
Automated  Source  System  (PASS).  A 
list  of  such  waivers  may  also  be 
obtained  by  contacting  the  Office  of 
Procurement  Assistance  at  the  Small 
Business  Administration,  Washington, 
DC  20416,  or  at  the  nearest  SEA 
Regional  Office. 

Dated:  June  5, 1993. 
Enlcine  B.  Bowles, 
Administrator. 

[FR  Doc.  93-22900  Filed  9-20-93;  8:45  am] 
8H.UNG  cooe  Mns-oi-M 


DEPARTMEffT  OF  TRANSPORTATION 

Federal  Aviation  Administration 

14CFRPart97 

[Dock«t  No.  27433;  Amdt  No.  1563] 

Standard  Instrument  Approach 
Procedures;  Miscellaneous 
Amendments 

agency:  Federal  Aviation 
Administration  (FAA),  DOT. 
action:  Final  rule. 

SUMMARY:  This  amendment  establishes, 
amends,  suspends,  or  revokes  Standard 
Instrument  Approach  Procedures 
(SIAPs)  for  operations  at  certain 
airports.  These  regulatory  actions  are 
needed  because  of  the  adoption  of  new 
or  revised  criteria,  or  because  of  changes 
occurring  in  the  National  Airspace 
System,  such  as  the  commissioning  of 
new  navigational  facilities,  addition  of 
new  obstacles,  or  changes  in  air  traffic 
requirements.  These  changes  are 
designed  to  provide  safe  and  efficient 
use  of  the  navigable  airspace  and  to 
promote  safe  flight  operations  under 
instrument  flight  rules  at  the  affected 
airports. 

EFFECTIVE  DATE:  An  effective  date  for 
each  SLAP  is  specified  in  the 
amendatory  provisions. 

Incorporation  by  reference — approved 
by  the  Director  of  the  Federal  Register 
on  December  31, 1980,  and  reapproved 
as  of  January  1, 1982. 
ADDRESSES:  Availability  of  matters 
incorporated  by  reference  in  the 
amendment  is  as  follows: 

For  Examination — 

1.  FAA  Rules  Docket,  FAA 
Headquarters  Building,  800 
Independence  Avenue,  SW., 
Washington,  DC  20591; 

2.  The  FAA  Regional  Office  of  the 
region  in  which  me  aHected  airport  is 
located;  or 

3.  The  Flight  Inspection  Field  Office 
which  originated  the  SIAP. 


For  Purchase — 

Individual  SIAP  copies  may  be 
obtained  from: 

1.  FAA  Public  Inquiry  Center  (APA- 
200),  FAA  Headquarters  Building,  800 
Independence  Avenue,  SW., 
Washington,  DC  20591;  or 

2.  The  FAA  Regional  Office  of  the 
region  in  which  the  affected  airport  is 
located. 

By  Subscription — 

Copies  of  all  SIAPs,  mailed  once 
every  2  weeks,  are  for  sale  by  the 
Superintendent  of  Documents,  U.S. 
Government  Printing  Office, 
Washington,  DC  20402. 
FOR  FURTHER  INFORMATION  CONTACT:  Paul 
J.  Best,  Flight  Procedures  Standards 
Branch  (AFS-420),  Technical  Programs 
Division,  Flight  Standards  Service, 
Federal  Aviation  Administration,  800 
Independence  Avenue,  SW., 
Washington.  DC  20591;  telephone  (202) 
267-8277. 

SUPPLEMENTARY  INFORMATION:  This 
amendment  to  part  97  of  the  Federal 
Aviation  Regulations  (14  CFR  part  97) 
establishes,  amends,  suspends,  or 
revokes  Standard  Instrument  Approach 
Procedures  (SIAPs).  The  complete 
regulatory  description  of  each  SIAP  is 
contained  in  official  FAA  form 
documents  which  are  incorporated  by 
reference  in  this  amendment  under  5 
U.S.C.  552(a),  1  CFR  part  51,  and  §97.20 
of  the  Federal  Aviation  Regulations 
(FAR).  The  appbcable  FAA  Forms  are 
identified  as  FAA  Forms  8260-3,  8260- 
4,  and  8260-5.  Materials  incorporated 
by  reference  are  available  for 
examination  or  purchase  as  stated 
above. 

The  large  number  of  SIAPs,  their 
complex  nature,  and  the  need  for  a 
special  format  make  their  verbatim 
publication  in  the  Federal  Register 
expensive  and  impractical.  Fvirther, 
airmen  do  not  use  the  regulatory  text  of 
the  SIAPs,  but  refer  to  their  graphic 
depiction  on  charts  printed  by 
publishers  of  aeronautical  materials. 
Thus,  the  advantages  of  incorporation 
by  reference  are  realized  and 
publication  of  the  complete  description 
of  each  SIAP  contained  in  FAA  form 
documents  is  unnecessary.  The 
provisions  of  this  amendment  state  the 
affected  CFR  (and  FAR)  sections,  with 
the  types  and  effective  dates  of  the 
SIAPs.  This  amendment  also  identifies 
the  airport,  its  location,  the  procedure 
identification  and  the  amendment 
number. 

This  amendment  to  part  97  is  effective 
upon  publication  of  each  separate  SIAP 
as  contained  in  the  transmittal.  Some 
SIAP  amendments  may  have  been 


previously  issued  by  the  FAA  in  a 
National  Flight  Data  Center  (FDC) 
Notice  to  Airmen  (NOT AM)  as  an 
emergency  action  of  immediate  flight 
safety  relating  directly  to  published 
aeronautical  charts.  The  circumstances 
which  created  the  need  for  some  SIAP 
amendments  may  require  making  them 
effective  in  less  than  30  days.  For  the 
remaining  SIAPs,  an  effective  date  at 
least  30  days  after  publication  is 
provided. 

Further,  the  SIAPs  contained  in  this 
amendment  are  based  on  the'criteria 
contained  in  the  U.S.  Standard  for 
Terminal  Instrument  Approach 
Procedures  (TERPs).  In  developing  these 
SIAPs,  the  TERP  criteria  were  applied  to 
the  conditions  existing  or  anticipated  at 
the  affected  airports.  Because  of  the 
close  and  immediate  relationship 
between  these  SIAPs  and  safety  in  air 
commerce,  I  find  that  notice  and  public 
procedure  before  adopting  these  SIAPs 
are  unnecessary,  impracticable,  and 
contrary  to  the  public  interest  and, 
where  applicable,  that  good  cause  exists 
for  making  some  SIAPs  effective  in  less 
than  30  days. 

The  FAA  has  determined  that  this 
regulation  only  involves  an  established 
body  of  technical  regulations  for  which 
frequent  and  routine  amendments  are 
necessary  to  keep  them  operationally 
current.  It,  therefore — (1)  is  not  a  "major 
rule"  under  Executive  Order  12291;  (2) 
is  not  a  "significant  rule"  under  DOT 
Regulatory  Policies  and  Procedures  (44 
FR  11034,  February  26, 1979);  and  (3) 
does  not  warrant  preparation  of  a 
regulatory  evaluation  as  the  anticipated 
impact  is  so  minimal.  For  the  same 
reason,  the  FAA  certifies  that  this 
amendment  will  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities  under  the 
criteria  of  the  Regulatory  Flexibility  Act. 

List  of  Sub)ect8  in  14  CFR  Part  97 

Air  traffic  control.  Airports, 
Incorporation  by  reference,  Navigation 
(air),  Standard  instrument  approaches. 
Weather. 

Issued  in  Washington,  DC  en  September 
10, 1993. 

Thomas  C.  Accardi, 
Director,  Flight  Standards  Service. 

Adoption  of  the  Amendment 

Accordingly,  pursuant  to  the 
authority  delegated  to  me,  part  97  of  the 
Federal  Aviation  Regulations  (14  CFR 
part  97)  is  amended  by  estabUshing. 
amending,  suspending,  or  revoking 
Standard  Instrument  Approach 
Procedures,  effective  at  0901  UTC  on 
the  dates  specified,  as  follows: 
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PART  97— STANDARD  INSTRUMENT 
APPROACH  PROCEDURES 

1.  The  authority  citation  for  part  97 
continues  to  re  id  as  follows: 

Authority:  49  U.S.C.  App.  1348.  1354(a), 
1421  and  1510;  49  U.S.C.  106(g)  (Revised 
Pub.  L.  97-449,  January  12. 1983);  and  14 
CFR  11.49(b)(2). 

2.  Part  97  is  amended  to  read  as 
follows: 

By  amending;  §  97.23  VOR.  VOR/ 
DME.  VOR  or  TACAN.  and  VOR/DME 
or  TACAN:  §  97.25  LOG.  LOC/DME. 
LDA.  LDA/DME.  SDF.  SDF/DME; 
§  97.27  NDB.  NDB-'DME;  §  97.29  ILS. 
ILS/DME.  ISMLS.  MLS.  MLS/DME. 
MLS/RNAV;  §97.31  RADAR  SIAPs; 
§  97.33  RNAV  SIAPs;  and  §  97.35 
COPTER  SIAPs.  identified  as  foilovsrs: 

.  .  .  Effective  November  1 1. 1993 

Tuscaloosa,  AL,  Tuscaloosa  Muni,  VOR  or 

TACAN  RWY  4.  Amdt  11 
Tuscaloosa,  AL.  Tuscaloosa  Muni,  VOR  or 

TACAN  RWY  22.  Amdt.  13 
Tuscaloosa.  AL.  Tuscaloosa  Muni,  NDB  RWY 

4,  Amdt.  10 
Tuscaloosa.  AL.  Tuscaloosa  Muni,  ILS  RWY 

4,  Amdt.  13 
St.  George.  AK.  New  St  George.  NDB.TDME- 

A.Orig. 
Valdosta.  GA,  Valdosta  Regional.  RADAR-1. 

Orig.,  CANCELLED 
iCailua-Kona.  HI,  Keahole-Kona  International. 

LOG  RWY  17,  Amdt.  6 
Kailua-Kona.  HI.  Keahole-Kona  International, 

VOR/DME  or  TACAN  RWY  17,  Amdt  3 
Kailua-Kona,  HI,  Keahole-Kona  International. 

LOG  EC  RWY  35,  Amdt  8 
Kailua-Kona,  HI,  Keahole-Kona  International. 

VOR  or  TACAN  RWY  35,  Amdt  6 
Kailua-Kona,  HI,  Keahole-Kona  International. 

ILS/DME  RWY  17,  Amdt  9 
Rockv  Mount.  NC,  Rocky  Mount-Wilson. 

NDB  RWY  4.  Amdt.  7 
Rocky  Mount.  NC.  Rocky  Mount- Wilson,  ILS 

RWY  4.  Amdt  14 
Boiger.  TX.  Borger/Hutchison  County,  NDB 

RWY  35.  Orig.,  CANCELLED 
Houston.  TX,  Houston  Intercontinental.  ILS 

RWY  26.  Amdt  14 
Lamesa.  TX.  Lamesa  Muni.  NDB  RWY  16. 

Amdt  2 
Lamesa.  TX.  Lamesa  Muni,  NDB  RWY  34. 

Amdt  3 
Levelland.  TX.  Levelland  Muni.  NDB  RWY 

17.  Amdt  2 

Levelland,  TX,  Levelland  Muni.  NDB  RWY 

35.  Amdt  1 

.  .  .  Effective  October  14. 1993 

Oxford.  CT,  Waterbury-Oxfbrd.  NDB  RWY 

18.  Amdt  5 

Oxford,  CT.  Waterbury-Oxford.  NDB  RWY 

36,  Amdt.  6 

Oxford,  CT.  Waterbury-Oxford.  ILS  RWY  36. 

Amdt  10 
Oxford.  CT.  Waterbury-Oxford.  VOR/DME 

RNAV  RWY  18,  Amdt  5 
Chicago/Romeoville.  IL,  Lewis  University. 

VOR  RWY  9,  Amdt  1 
Rockford,  IL,  Greater  Rockford.  VOR  RWY 

13.  Amdt  4 


Rockford,  IL.  Greater  Rockford,  LOC  BC  RWY 

19,  Amdt  15 
Rockford.  IL  Greater  Rockford,  NDB  RWY  1. 

Amdt  25 
Rockford.  IL.  Greater  Rockford.  ILS  RWY  7, 

Orig. 
Rockford.  IL  Greater  Rockford,  ILS  RWY  1 , 

Amdt  28 
Rockford.  IL.  Greater  Rockford.  RAD.\R-1, 

Amdt  7 
Adantic.  L\.  Atlantic  Muni,  NDB  RWY  12, 

Amdt  9 
Detroit.  MI.  Berz-Macomb,  VOR-A,  Orig. 
Detroit,  MI,  Bera-Macomb,  NDB  RWY  22, 

Orig. 
Marshall.  MI,  Brooks  Field.  VOR  RWY  28. 

Amdt  13 
Utica,  MI.  Berz-Macomb,  VOR-A.  Amdt  2. 

CANCELLED 
Utica.  MI.  Berz-Macomb,  NDB  RWY  22, 

Amdt  4,  CANCELLED 
Oshkosh,  NE,  Garden  County,  N'DB  RWY  12. 

Orig. 
Akron.  OH,  Akron-Canton  Regional. 

RADAR-1,  Amdt  2i 
Cleveland.  OH.  Cuyahoga  County.  LOC  BC 

RWY  5.  Amdt  9 
Qeveland.  OK.  Cuyahoga  County,  NDB  RWY 

23,  Amdt  7 
Qeveland.  OH.  Cuyahoga  County,  ILS  RWY 

23,  Amdt  11 
Sherman/Denison,  TX,  Grayson  County. 

VOR/DME-A.  Amdt 
Sherman/Denison,  TX,  Grayson  County,  NDB 

RWY  17L,  Amdt  7 
Melfa.  VA.  Accomack  County.  VOR/DME 

RWY  3.  Orig. 
Melfe.  VA.  Accomack  Co.  VOR/DME  RWY  3. 

Amdt  6.  CANCELLED 
Antigo.  WI.  Langlade  County,  NDB  RWY  16. 

Amdt  3 
Waupaca.  WI.  Waupaca  Muni.  NDB  RWY  30. 

Amdt.  4 

.      .Effective  September  25,  1993 

North  Myrtle  Beach.  SC  Grand  Strand.  ILS 
RWY  23.  Amdt  10 

[PR  Doc.  93-23094  Filed  9-20-93;  8:45  am] 
BRAJNa  C006  4*10-1)-H 


14  CFR  Part  97 

[Docket  No.  27451 ;  Amdt  No.  1564] 

Standard  Instrument  Approach 
Procedures:  Miscellaneous 
Amendmants 

AGENCY:  Federal  Aviation 
Administration  (FAA).  DOT. 
ACTION:  Final  rule. 

SUMMARY:  This  amendment  establishes, 
amends,  stispends,  or  revokes  Standard 
Instrument  Approach  Procedures 
(SIAPs)  for  operations  at  certain 
airports.  These  regulatory  actions  are 
needed  because  of  changes  ocouring  in 
the  National  Airspace  System,  such  as 
the  commissioning  of  new  navigational 
&cilities,  addition  of  new  obstacles,  or 
changes  in  air  traffic  requirements. 
These  changes  are  designed  to  provide 


safe  and  efficient  use  of  the  navigable 
airspace  and  to  promote  safe  flight 
operations  under  instrument  flight  rules 
at  the  affected  airports. 
EFFECTIVE  DATE:  An  effective  date  for 
each  SLAP  is  specified  in  the 
amendatory  provisions. 

Incorporation  by  reference — approved 
by  the  Director  of  the  Federal  Register 
on  December  31. 1980.  and  reapproved 
as  of  January  1. 1982. 
ADDRESSES:  Availability  of  matter 
incorporated  by  reference  in  the 
amendment  is  as  follows: 

For  Examination — 

1.  FAA  Rules  Docket.  FAA 
Headquarters  Building,  800 
Independence  Avenue.  SW.. 
Washington.  DC  20591; 

2.  The  FAA  Regional  Office  of  the 
region  in  which  the  aft^ected  airport  is 
located;  or 

3.  The  Flight  Inspection  Field  Office 
which  originated  the  SIAP. 

For  Purchase — 

Individual  SIAP  copies  may  be 
obtained  from: 

1.  FAA  Public  Inquiry  Center  (APA- 
200).  FAA  Headquarters  Building.  800 
Independence  Avenue,  SW.. 
Washington,  DC  20591;  or 

2.  The  FAA  Regional  Office  of  the 
region  in  which  the  affected  airport  is 
located. 

By  Subscription — 

Copies  of  all  SIAPs.  mailed  once* 
every  2  weeks,  are  for  sale  by  the 
Superintendent  of  Documents,  U.S.. 
Go\'emment  Printing  Office, 
Washington,  DC  20402. 
FOR  FURTHER  INFORMATION  CONTACT: 
Paul  J.  Best,  Flight  Procedures 
Standards  Branch  (AFS-420),  Technical 
Programs  Division,  Flight  Standards 
Service,  Federal  Aviation 
Administration,  800  Independence 
Avenue,  SW.,  Washington.  DC  20591; 
telephone  (202)  267-8277. 
SUPPLEMENTARY  INFORMATION:  This 
amendment  to  part  97  of  the  Federal 
Aviation  Regtdations  {14  CFR  part  97) 
establishes,  amends,  suspends,  or 
revokes  Standard  Instrument  Approach 
Procedures  (SIAPs).  The  complete 
regulatory  description  of  each  SIAP  is 
contained  in  the  appropriate  FAA  Form 
8260  and  the  National  Flight  Data 
Center  (FDC)/Permanent  (P)  Notices  to 
Airmen  (NOT AM)  which  are 
incorporated  by  reference  in  the 
amendment  under  5  U.S.C.  552(a).  1 
CFR  part  51.  and  §  97.20  of  the  Federal 
Aviation  Regulations  (FAR).  Materials 
incorporated  by  reference  are  available 
for  examination  or  purchase  as  stated 
above. 


I 
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The  large  number  of  SIAPs,  their 
complex  nature,  and  the  need  for  a 
special  format  make  their  verbatim 
publication  in  the  Federal  Register 
expensive  and  impractical.  Further, 
airmen  do  not  use  the  regulatory  text  of 
the  SIAPs,  but  refer  to  their  graphic 
depiction  of  charts  printed  by 
publishers  of  aeronautical  materials. 
Thus,  the  advantages  of  incorporation 
by  reference  are  realized  and 
publication  of  the  complete  description 
of  each  SIAP  contained  in  FAA  form 
documents  is  unnecessary.  The 
provisions  of  this  amendment  state  the 
affected  CFR  (and  FAR)  sections,  with 
the  types  and  effective  dates  of  the 
SIAPs.  This  amendment  also  identifies 
the  airport,  its  location,  the  procedure 
identification  and  the  amendment 
number. 

The  Rule 

This  amendment  to  part  97  of  the 
Federal  Aviation  Regulations  (14  CFR 
part  97)  establishes,  amends,  suspends, 
or  revokes  SIAPs.  For  safety  and 
timeliness  of  change  considerations,  this 
amendment  incorporates  only  specific 
changes  contained  in  the  content  of  the 
following  FDC/P  NOTAM  for  each 
SIAP.  The  SIAP  information  in  some 
previously  designated  FDC/Temporary 
(FIXVT)  NOTAMs  is  of  such  duration  as 
to  be  permanent.  With  conversion  to 
FDC/P  NOTAMs,  the  respective  FDC/T 
NOTAMs  have  been  cancelled.  The 
FDGT  NOTAMs  for  the  SIAPs 
contained  in  this  amendment  are  based 
on  the  criteria  contained  in  the  U.S. 
Standard  for  Terminal  Instrument 
Approach  Procediures  (TERPs).  In 
developing  these  chart  changes  to  SLAPs 
by  FDC/P  NOTAMs.  the  TERPs  criteria 
were  applied  to  only  these  specific 


conditions  existing  at  the  affected 
airports. 

This  amendment  to  part  97  contains 
separate  SIAPs  which  have  compliance 
dates  stated  as  effective  dates  based  on 
related  changes  in  the  National  Airspace 
System  or  the  application  of  new  or 
revised  criteria.  All  SIAP  amendments 
in  this  rule  have  been  previously  issued 
by  the  FAA  in  a  National  Flight  Data 
Center  (FDC)  Notice  to  Airmen 
(NOTAMl  as  an  emergency  action  of 
immediate  flight  safety  relating  directly 
to  published  aeronautical  charts.  The 
circumstances  which  created  the  need 
for  all  these  SIAP  amendments  require 
making  them  effective  in  less  than  30 
days. 

Further,  the  SIAPs  contained  in  this 
amendment  are  based  on  the  criteria 
contained  in  the  U.S.  Standard  for 
Terminal  Instrument  Approach 
Procedures  (TERPs).  Because  of  the 
close  and  immediate  relationship 
between  these  SIAPs  and  safety  in  air 
commerce,  I  find  that  notice  and  public 
procedure  before  adopting  these  SIAPs 
are  unnecessary,  impracticable,  and 
contrary  to  the  public  interest  and, 
where  applicable,  that  good  cause  exists 
for  making  these  SIAPs  effective  in  less 
than  30  days. 

Conclusion 

The  FAA  has  determined  that  this 
regulation  only  involves  an  established 
body  of  technical  regulations  for  which 
frequent  and  routine  amendments  are 
necessary  to  keep  them  operationally 
current.  It,  therefore — (1)  is  not  a  "major 
rule"  imder  Executive  Cr'der  12291;  is 
not  a  "significant  rule"  irx^der  DOT 
Regulatory  Policies  and  Procedures  (44 
FR  11034,  February  26. 1979);  and  (3) 
does  not  warrant  preparation  of  a 
regulatory  evaluation  as  the  anticipated 


impact  is  so  minimal.  For  the  same 
reason,  the  FAA  certifies  that  this 
amendment  will  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities  under  the 
criteria  of  the  Regulatory  Flexibility  Act. 

List  of  Subjects  in  14  CFR  Pail  97 

Air  traffic  control  approaches, 
Standard  instrument.  Incorporation  by 
reference  (1)  navigation. 

Issued  in  Washington,  DC  on  September 
10, 1993. 
Thomas  C  Accardi, 

Director,  Flight  Standards  Service. 

Adoption  of  the  Amendnaent 

Accordingly,  pursuant  to  the 
authority  delegated  to  me,  part  97  of  the 
Federal  Aviation  Regulations  (14  CFR 
part  97)  is  amended  by  establishing, 
amending,  suspending,  or  revoking 
Standard  Instrument  Approach 
Procedures,  effective  at  0901  UTC  on 
the  dates  specified,  as  follows: 

PART  97— STANDARD  INSTRUMENT 
APPROACH  PROCEDURES 

1.  The  authority  citation  for  part  97 
continues  to  read  as  follows: 

Authority:  49  U.S.C  App.  1348, 1354(a). 
1421  and  1510;  49  U.S.C  106(g)  (revised  Pub. 
L.  97-449,  January  12, 1983);  and  14  CFR 
11.49(b)(2). 

2.  Part  97  is  amended  to  read  as 
follows: 

By  amending:  §  97.23  VOR,  VOR/ 
DME,  VOR  or  TACAN,  and  VOR/DME 
or  TACAN;  §  97.25  LOC,  LOC/DME. 
LDA,  LDA/DME,  SDF,  SDF/DME; 
§  97.27  NDB,  NDB/DME;  §  97.29  ILS. 
ILS/DME,  ISMLS.  MLS,  MLS/DME, 
MLS/RNAV;  §  97.31  RADAR  SIAPs; 
§  97.33  RNAV  SIAPs;  and  §  97.35 
COPTER  SIAPs.  identified  as  follows: 


Effective 

State 

City 

Airport 

FDC  No. 

SIAP 

07/22/93 

08/27/93 

KS 

TX 
TX 
FL 
PL 
FL 
FL 
TN 
TN 
TN 
NY 
NY 
CO 

CO 

CO 

NY 
NY 

WINDFIELD/ARKAN- 

SAS. 
FORT  WORTH  

STROTHER  FIELD  

FORT  WORTH  SPINKS 
FORT  WORTH  SPINKS 
M\AM\  INTL  1 

FDC  3/3981 

FDC  3/4844 
FDC  3/4845 
FDC  3/4874 
FDC  3/4875 
FDC  3/4876 
FDC  3/4877 
FDC  3/4880 
FDC  3/4881 
FDC  3/4882 
FDC  3/4903 
FDC  3/4904 
FDC  3/4928 

FDC  3/4929 

FDC  3/4931 

FDC  3/4917 
FDC  3/4942 

VOR  RWY  35  ORIG... 

THIS  IS  AN  EDITORIAL  CORRECTION 

RNAV  RWY  35  AMDT  1... 

08/27/93 

FORT  WORTH  

ILS  RWY  35  ORIG... 

08/30/93 

MIAMI  

LOC  RWY  30,  AMDT  5A... 

08/30/93 

MI/VMI  

MIAMI  INTL  

NDB  RV/Y  9L,  AMDT  1... 

08/30/93 

MIAMI  

MIAMI  INTL  

ILS  RWY  12,  AMDT  2... 

08/30/93 

MIAMI  

FAVETTFVILLE 

FAYETTEVILLE 

MIAMI  II^TL  

ILS  RWY  9L.  AMDT  27 A... 

08A30/93 

08/30/93 

FAYETTEVILLE  MUNI  .. 
FAYETTEVILLE  MUNI  .. 
FAYETTEVILLE  MUNI  .. 

WARREN  COUNTY  

WARREN  COUNTY  

GREELEY-WELD 

COUNTY. 
GREELEY-WELD 

COUNTY. 
GREFl  FY-WELD 

COUNTY. 

WARREN  COUNTY  

MONTICELLO  

NDB  RWY  19,  AMDT  3... 
VOR/DME  RWY  1,  ORIG... 

08/30/93 

FAYETTEVILLE 

GLENS  PALLS 

SDF  RWY  19,  MADJ2... 

08/31/93 

VOR/DME  RWY  19  MADT  6... 

08/31/93 

GLENS  FALLS  

ILS  RWY  1  AMDT  3... 

09/01/93 

GREELEY  

ILS  RWY  9  AMDT  3... 

09/01/93 „.. 

GREELEY  

NDBRWY9/^MDT1... 

09/01/93 

GREELEY  

VOR  OR  TACAN-A  AMOT  7... 

09/01/93 

GLENS  FALLS  

DEP  PROC/TKOF  MINS... 

09/01/93 

MONTICEaO  

VORA)ME  RWY  1  AMDT  2... 

Effective 

State 

CJty 

Airport 

FDC  No. 

SIAP 

09A)2/93 „ 

NY 
NY 
NY 
CO 

NY 
NY 
OK 
AK 
NJ 
NJ 
NJ 

NEWBURGH  

STEWART  INTL 

FOC  3/4950 
FDC  3/4951 
FDCa'4953 
FDC  3/4979 

FDC  3/4975 
FDC  3/4976 
FDC  3/4968 
FDC  3/5032 
FDC  3/5027 
FDC  3/5026 
FDC3,'5033 

RNAVRWY27AMDT1... 
VOR  OR  TACAN  RWY  27  AMDT  3... 
RNAV  RWY  16  AMDT  2... 
VOR/DME-C  AMDT  4... 

VOR/DME-A  AMDT  3... 
RNAV  RWY  19  AMDT  1... 
NDB  RWY  35  AMDT  3A... 
VOR/DME  RWY  23  ORIQ-A... 
NDB  RWY  23  AMDT  6A... 
VOR/DME-A  AMDT  1... 
VOR/DME  RNAV  RWY  24  ORIG... 

09/02/93 

NEWBURGH 

NEWBURQH  

ASPEN  

STEWART  INTL 

09rt)2/93 

STEW/\flT  INTL 

09A)3/93 

ASPEN-PfTKIN    COUN- 

TY/SARDY  HELD. 
LT.  WARREN  EATON  ... 
LT.  WARREN  EATON  ... 
CUSHING  MUNI 

09«)3/93 

09/03/93 

09m/93 

NORWICH  _ 

NORWICH 

09/08/93 

SAVOONGA 

MORRISTOWN  

TETERBORO 

IblERBORO  

SAVOONGA „ 

MORRISTOWN  MUNI  ... 
TETERBORO 

09A)8/93 

09A)8/93 

09A)8/93 

TETERBORO  

[FR  Doc  93-23095  Filed  9-20-93;  8:45  am] 
BUJNC  COOe  4S10-13-II 

DEPARTMENT  OF  THE  INTERIOR 

Office  of  Sutfaca  Mining  Reclamation 
and  Enforcement 

30  CFR  Part  913 

lllinoia  Abandoned  Mine  Land 
Reclamation  Plan  . 

AGENCY:  Office  of  Surfece  Mining 
Reclamation  and  Enforcement  (OSM), 
Interior. 

ACTION:  Final  rule;  approval  of 
amendment. 

StJMMARY:  OSM  is  announcing  the 
approval  of  a  proposed  amendment  to 
the  Illinois  Abandoned  Mine  Land 
Reclamation  Plan  (hereinafter  referred 
to  as  the  Illinois  AMLR  Plan)  under  the 
Surface  Mining  Control  and 
Reclamation  Act  of  1977  (SMCRA).  The 
proposed  amendment  was  initiated  by 
Illinois  and  pertains  to  revisions  to  the 
Illinois  Abandoned  Mined  Lands  and 
Water  Reclamation  Act  (State  Act),  20 
ILCS  1920/1.01-3.08  (formerly  111.  Rev. 
Stat.  1991,  ch.  96  1/2,  pars.  8001.01- 
8003.08).  and  to  revisions  to  Illinois' 
regulations  at  title  62,  Illinois 
Administrative  Code  (lAC),  part  2501. 
The  amendment  is  intended  to  meet  the 
requirements  of  title  IV  of  SMCRA  and 
the  Federal  regulations. 
EFFECTIVE  DATE:  September  21, 1993. 
FOR  FURTHER  INFORMATION  CONTACT: 
Mr.  James  F.  Fulton,  Director, 
Springfield  Field  Office,  Office  of 
Surface  Mining  Reclamation  and 
Enforcement,  511  West  Capitol  Avenue, 
Suite  202.  Springfield,  Illinois  62704, 
Telephone;  (217)  492-4495. 
SUPPLEMENTARY  INFORMATION: 
I.  Background  on  the  Illinois  Program, 
n.  Submission  of  Amendments, 
m.  Director's  Findings. 

IV.  Summary  and  DlsposlUon  of  Comments. 

V.  Director's  Decision. 

VI.  Procedural  Determinations. 


L  Background  on  the  Illinois  Program 

Title  IV  of  SMCRA  established  an 
Abandoned  Mine  Land  Reclamation 
(AMLR)  program  for  the  purposes  of 
reclaiming  and  restoring  lands  and 
water  resources  adversely  affected  by 
past  mining.  This  program  is  funded  by 
a  reclamation  fee  imposed  upon  the 
production  of  coal.  As  enacted  in  1977, 
lands  and  waters  eligible  for 
reclamation  were  those  that  were  mined 
or  affected  by  mining  and  abandoned  or 
left  in  an  inadequate  reclamation  status 
prior  to  August  3, 1977,  and  for  which 
there  was  no  continuing  reclamation 
responsibility  under  State  or  Federal 
law.  The  AML  Reclamation  Act  of  1990 
(Pub.  L.  101-508,  title  IV,  subtitle  A, 
Nov.  5, 1990,  effective  Oct.  1, 1991) 
amended  SMCRA,  30  U.S.C.  1231  et 
seq.,  to  provide  changes  in  the  eligibility 
of  project  sites  for  AML  expenditures. 
Title  rV  of  SMCRA  now  provides  for 
reclamation  of  certain  sites  where  the 
mining  occurred  efter  August  3, 1977. 
These  include  interim  program  sites 
where  bond  forfeiture  pro^eds  were 
insufficient  for  adequate  reclamation 
and  sites  affected  any  time  between 
August  4, 1977,  and  November  5, 1990, 
for  which  there  were  insufficient  funds 
for  adequate  reclamation  due  to  the 
insolvency  of  the  bond  surety.  Title  IV 
provides  that  a  State  with  an  approved 
AMLR  program  has  the  responsibiUty 
and  primary  authority  to  implement  the 
program. 

Tne  Secretary  of  the  Interior  approved 
the  Illinois  AMLR  Plan  on  June  1, 1982. 
Information  pertinent  to  the  general 
background  of  the  Illinois  AMLR  Plan 
submission,  as  well  as  the  Secretary's 
findings  and  the  disposition  of 
comments,  can  be  found  in  the  Jime  1, 
1982,  Federal  Register  (47  FR  23883). 
Subsequent  actions  concerning  Plan 
amendments  are  identified  at  30  CFR 
913.25. 

The  Secretary  adopted  regulations  at 
30  CFR  part  884  that  specify  the  content 
requirements  of  a  State  reclamation  plan 
and  the  criteria  for  plan  approval.  The 
regulations  provide  that  a  State  may 


submit  to  the  Director  proposed 
amendments  or  revisions  to  the 
approved  reclamation  plan.  If  the 
amendments  or  revisions  change  the 
scope  of  major  poUcies  followed  by  the 
State  in  the  conduct  of  its  reclamation 
program,  the  Director  must  follow  the 
procedures  set  out  in  30  CFR  884.14  in 
approving  or  disapproving  an 
amendment  or  revision. 

IL  Submission  of  Amendments 

By  letter  dated  July  2, 1993 
(Administrative  Record  No.  IL-600- 
AML),  the  Illinois  Abandoned  Mined 
Lands  Reclamation  Council  (Couincil) 
submitted  a  proposed  amendment  to  the 
Illinois  AMLR  Plan  on  its  own 
initiative,  as  provided  for  by  30  CFR 
884.15.  Illinois  revised  section  2.11  of 
the  State  Act,  added  new  section  2.12  to 
the  State  Act,  and  added  new  section 
2501.37  to  the  Coimcil's  regulations  at 
62  L\C  part  2501. 

OSM  announced  receipt  of  the 
proposed  amendment  in  the  July  19, 
1993,  Federal  Register  (58  FR  38543) 
and  in  the  same  notice,  opened  the 
pubUc  comment  period  and  provided 
opportimity  for  a  public  hearing  on  the 
adequacy  of  the  proposed  amendment. 
The  comment  period  closed  on  August 
18, 1993. 

m.  Director's  Findings 

Set  forth  below,  pursuant  to  SMCRA 
and  the  Federal  regulations  at  30  CFR 
part  884  are  the  Director's  findings 
concerning  the  proposed  amendment  to 
the  Illinois  program  submitted  on  July  2, 

1993.  Any  revisions  not  specifically 
addressed  below  meet  the  requirements 
of  title  IV  of  SMCRA  and  the  Federal 
regulations. 

1.  Section  2.11 — Non-Coal  Reclamation 

Illinois  is  proposing  to  revise  section 
2.11  of  the  State  Act  to  extend  the 
Coimcil's  authority  from  August  14, 

1994,  to  August  31. 1999.  for  making 
non-coal  reclamation  expenditures. 

Section  409(a)  of  SMCKA  authorizes 
reclamation  of  those  non-coal  sites 
which  could  endanger  life  and  property. 


48902    Federal  Register  /  Vol  58.  No.  181  /  Tuesday.  September  21.  1993  /  Rules  and  Regulations 


constitute  a  hazard  to  the  public  health 
and  safety,  or  degrade  the  environment. 
The  Director  &a&  the  proposed  revision 
at  section  2.11to  be  in  compliance  with 
the  requirements  of  section  409(a)  of 
SMCRA. 

2.  Section  2.12— Statement  of 
Reclamation 

Illinois  is  proposing  to  add  new 
section  2.12  to  tne  State  Act  to  require 
that  the  Council,  following  reclamation, 
file  a  Notice  of  Reclamation  in  the 
Office  of  the  Recorder  in  the  covinty  in 
which  the  reclaimed  land  lies.  The 
requirement  applies  to  all  lands  where 
reclamation  is  completed  after  July  1, 
1991. 

The  Federal  rules  at  title  IV  of 
SMCRA  contain  no  comparable 
provision.  However,  the  Director  finds 
the  proposed  regulation  at  section  2.12 
to  be  consistent  with  the  provisions  of 
UtlelVofSMCRA. 

3.  62  LAC  2501.37— Notice  of 
Reclamation 

Illinois  is  proposing  to  add  new  . 
section  2501.37  to  the  Illinois 
Administrative  Code  to  implement 
section  2 . 1 2  of  the  State  Act.  The 
proposed  regulation  requires  that 
Council  file  a  Notice  of  Reclamation 
subject  to  certain  provisions.      ^^ 

Tlie  Federal  regulations  at  30  CFR 
884.13  require  that  the  State  describe 
the  policies  and  procedures  to  be 
followed  in  conducting  the  reclamation 
program.  The  Director  finds  the 
proposed  regulation  at  62  LAC  2501.37 
to  be  consistent  with  the  Federal 
regulations  at  30  CFR  884.13. 

IV.  Summary  and  Disposition  of 
Comments 

Public  Comments 

The  public  comment  period  and 
opportunity  to  request  a  public  hearing 
announced  in  the  July  19. 1993,  Federal 
Register  (58  FR  38543)  ended  on  August 
18, 1993.  No  comments  were  received 
and  the  scheduled  public  hearing  was 
not  held  as  no  one  requested  an 
opportunity  to  provide  testimony. 

Agency  Comments 

Set  forth  below,  pursuant  to  SMCRA 
and  the  Federal  regulations  at  30  CFR 
884.14(a)(2),  comments  were  solicited 
from  various  Federal  agencies  with  an 
actual  or  potential  interest  in  the  Illinois 
program.  No  comments  were  received. 

EPA  Concurrence 

Under  30  CFR  732.17(h){ll)(ii),  the 
Director  is  required  to  obtain  the  written 
conourence  of  the  Administrator  of  the 
Environmental  Protection  Agency  (EPA) 
with  respect  to  any  provisions  of  a  State 


program  amendment  that  relate  to  air  or 
water  quality  standards  promxilgated 
under  the  authority  of  the  Clean  Water 
Act  (33  U.S.C  1251  et  seq.)  or  the  Qean 
Air  Act  (42  U.S.C  7401  et  seq.). 
Although  the  Director  has  determined 
that  this  amendment  contains  no 
provisions  in  these  categories,  the  EPA 
concurred  without  comment. 

V.  Director's  Decision 

Based  on  the  above  findings,  the 
Director  is  approving  the  program 
amendment  to  the  Illinois  AMLR  Plan 
submitted  by  Illinois  on  July  2, 1993. 

The  Federal  rules  at  30  CFR  part  913 
concerning  the  Illinois  program  are 
being  amended  to  implement  the 
Director's  decision.  Tnis  final  rule  is 
being  made  effective  immediately  to 
expMlite  the  State  program  amendment 
process  and  to  encourage  States  to 
conform  their  programs  to  the  Federal 
standards  without  delay.  Consistency  of 
State  and  Federal  standards  is  reqiiired 
by  SMCRA. 

VL  Procedural  Determinations 

Executive  Order  12291 

On  March  30. 1992,  the  Office  of 
Management  and  Budget  (0MB)  granted 
OSM  an  exemption  from  sections  3. 4, 
7  and  8  of  Executive  Order  12291  for 
actions  related  to  approval  or 
conditional  approval  of  State  and  Tribal 
abandoned  mine  land  reclamation  plans 
and  revisions  thereof.  Therefore, 
preparation  of  a  regulatory  impact 
analysis  is  not  necessary  and  0MB 
regulatory  review  is  not  required. 

Executive  Order  12778 

The  Department  of  the  Interior  has 
conducted  the  reviews  required  by 
section  2  of  Executive  Order  12778  and 
has  determined  that,  to  the  extent 
allowed  by  law,  this  rule  meets  the 
applicable  standards  of  subsections  (a) 
and  (b)  of  that  section.  However,  these 
standards  are  not  applicable  to  the 
actual  language  of  State  and  Tribal 
abandoned  mine  land  reclamation  plans 
and  revisions  thereof  since  each  such 
plan  is  drafted  and  adopted  by  a  specific 
State  or  Tribe,  not  by  OSM.  Decisions  - 
on  proposed  State  and  Tribal  abandoned 
mine  land  reclamation  plans  and 
revisions  thereof  submitted  by  a  State  or 
Tribe  are  based  on  a  determination  of 
whether  the  submittal  meets  the 
requirements  of  title  IV  of  SMCRA  (30 
U.S.C.  1231-1243)  and  the  Federal 
regulations  at  30  CFR  parts  884  and  888. 

National  Environmental  Policy  Act 

No  environmental  impact  statement  is 
required  for  this  rule  since  agency 
decisions  on  proposed  State  and  Tribal 
abandoned  mine  land  reclamation  plans 


and  revisions  thereof  are  categorically 
excluded  from  compliance  with  the 
National  Environmental  Policy  Act  (42 
U.S.C  4332)  by  the  Manual  of  the 
Department  of  the  Interior  [516  DM  6. 
appendix  8,  paragraph  8.4B(29)]. 

Paperwork  Reduction  Act 

This  rule  does  not  contain 
information  collection  requirements  that 
require  approval  by  the  Office  of 
Management  and  Budget  imder  the 
Paperwork  Reduction  Act.  44  U.S.C 
3507  et  seq. 

Regulatory  Flexibility  Act 

The  Department  of  the  Interior  has 
determined  that  this  rule  will  not  have 
a  significant  economic  impact  on  a 
substantial  number  of  small  entities 
under  the  Regulatory  Flexibility  Act  (5 
U.S.C.  601  et  seq).  The  State  submittal 
which  is  the  subject  of  this  rule  is  based 
upon  Federal  regulations  for  which  an 
economic  analysis  was  prepared  and 
certification  made  that  such  regulations 
would  not  have  a  significant  economic 
effect  upon  a  substantial  number  of 
small  entities.  Hence,  this  rule  will 
ens\u«  that  existing  requirements 
established  by  SMCRA  or  previovisly 
promulgated  by  OSM  will  oe 
implemented  by  the  State.  In  making  the 
determination  as  to  whether  this  rule 
would  have  a  significant  economic 
impact,  the  Department  relied  upon  the 
data  and  assumptions  in  the  analyses  for 
the  corresponding  Federal  regulations. 

List  of  Subjects  in  30  CFR  Part  913 

Intergovernmental  relations.  Surface 
mining,  Undergroimd  mining. 

Dated:  September  14. 1993. 
CaiiCQoM. 
Assistant  Director,  Eastern  Support  Center. 

For  the  reasons  set  out  in  the 
preamble.  tiUe  30,  chapter  VII, 
subchapter  T  of  the  Code  of  Federal 
Regulations  is  amended  as  set  forth 
below: 

PART  913— ILLINOIS 

1.  The  authority  citation  for  part  913 
continues  to  read  as  follows: 

Authority:  30  U.S.C  1201  et  seq. 

2.  In  §  913.25,  a  new  paragraph  (e)  is 
added  to  read  as  follows: 

S913.2S    Approval  of  atMrndoMd  mine  land 
reclamation  plan  amondmanta. 

•        *        •        •        • 

(e)  The  Illinois  Abandoned  Mine  Land 
Reclamation  Plan  amendment  submitted 
on  July  2, 1993,  is  approved  effective 
September  21, 1993. 

(FR  Doc.  93-22860  FUed  »-20-93;  8:45  am) 
aauNQ  cooe  4»io-e»-M 
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30  CFR  Part  914 

Indiana  Regutetofy  Program 
Afnannnant 

AGENCY:  Office  of  Surface  Mining 
ReclamatioD  and  Enfbrcement  (OSM). 
laterior. 

ACTION:  Final  rule;  approval  of 
(unenGinent.  • 

SUMMARY:  OSM  is  announcing  the 
approval  of  proposed  amendments  to 
the  Indiana  permanent  regulatory 
program  (hereinafter  referred  to  as  the 
Indiana  program)  under  the  Sur&oe 
Mining  Contix)!  and  Reclamation  Act  of 
1977  (SMCRA).  The  amendment 
(Program  Amendment  Number  93-4) 
consists  of  revisions  to  Indiana's  Surface 
Coal  Mining  and  Reclamation  Statute 
(IC  13-4.1)  concerning  a  "no  more 
stringent"  provision,  and  the  Indiana 
bond  pool.  The  amendment  implements 
revisions  to  the  Indiana  Code  (IC) 
containad  in  the  1993  Senate  Enrolled 
Act  [SEA)  374,  and  is  intended  to  revise 
the  Indiana  program  to  be  no  less 
stringent  that  SMCRA. 
EFrecnvE  ©ATE:  September  21. 1993, 

FOR  niRTMER  MPORMATKM  CONTACT: 
Mr.  Roger  W.  Calhoun,  Director. 
Indianapolis  Field  Office.  Office  of 
Surface  Mining  Reclamation  and 
Enforcement,  Minton-Capehart  Federal 
Building,  575  North  Pennsylvania  . 
Street,  room  301.  Indianapolis,  IN 
46204.  Telephone  (317)  226-6166. 
SUPPLEMENTARY  INFORMATION: 

I.  Background  on  the  Indiana  PrograuL 

n.  Submission  of  the  Amendment 

m.  Director's  Findings. 

rv.  Siunmaiy  and  Disposition  of  Comments. 

V.  Director's  Decision. 

VL  Procedural  Detenninatlons. 

I.  Backiground  on  the  ^"i^iena  Program 

On  July  29, 1982,  the  Indiana  program 
was  made  effective  by  the  conditional 
approval  of  the  Secretary  of  the  Interior. 
Information  pertinent  to  the  general 
background  on  the  Indiana  program, 
including  the  Secretary's  findings,  the 
disposition  of  comments,  and  a  detailed 
explanation  of  the  conditions  of 
approval  of  the  Indiana  program  can  be 
found  in  the  July  26, 1982  Federal 
Register  (47  FR  32107),  Subwquent 
actions  concerning  the  conditions  of 
approval  and  program  amendments  are 
identified  at  30  CFR  014.10. 914.15,  and 
914.16, 

n.  Submission  of  the  .Ammdment 

By  letter  dated  April  19. 1993 
(Administrative  Record  Number  IND- 
1226),  the  Indiana  Departmmt  of 
Natural  Resources  (DDNR)  submitted 
proposed  amendmeat  93-A  to  the 


Indiana  program  concerning  statutes 
enacted  by  Indiana  under  SEA  374 
during  the  1993  Indiana  Legislative 
Session.  Ilie  amendment  includes 
changes  to  the  "no  more  stringent" 
provision  at  IC  13-4.1-1-5,  and 
Indiana's  bond  pool  provisions  at  IC  13- 
4.1-6.5-«(d). 

By  letter  dated  June  4. 1991 
(Administrative  Record  Nimiber  IND- 
0894),  Indiana  submitted  proposed 
changes  to  the  Indiana  program  enacted 
under  SEA  46.  SEA  46  was  enacted 
during  the  1991  legislative  session  and. 
among  other  changes,  added  a  "no  more 
stringent"  clause  at  IC  13-4.1-1-6.  On 
December  13. 1991  (56  FR  64996),  OSM 
announced  that  it  did  not  approve  the 
proposed  langufigt  at  IC  13-4.1-1-5.  In 
that  same  notice,  OSM  also  codified  at 
30  CFR  914.16(g),  a  requirement  that 
Indiana  must  either  delete  its  proposed 
provisions  at  IC  13-4.1-1-5  concerning 
the  "no  more  stringent"  provision,  or 
amend  IC  13-4.1-1-5  to  comply  with 
SMCRA  and  the  Federal  regulations. 
The  amended  la:iguage  in  amendment 
93-4  at  IC  13-4.1-1-5  is  intended  to 
comply  with  the  required  amendment 
codified  at  30  CFR  914.16(g). 

By  letter  dated  March  18, 1988 
(Administrative  Record  Numbw  IND- 
0559).  the  IDNR  submitted  proposed 
changes  to  the  Indiana  program  under 
SEA  231.  SEA  231  was  enacted  during 
the  1988  legislative  session  and,  among 
other  things,  added  IC  13-4.1-6.5  to  the 
Indiana  program  with  the  purpose  of 
establishing  a  surface  coal  mining 
reclamation  bone  pool.  On  April  20, 
1992  (57  FR  14350).  OSM  approved  the 
proposed  bond  pool  provisions  with  the 
exception  of  IC  13-4. 1-6. 5-8(d)  which 
was  not  approved.  In  the  currently 
proposed  amendment,  Indiana  is 
deleting  the  language  at  IC  13-4.1-6.5- 
8(d)  which  was  not  approved  by  OSM. 

OSM  announced  receipt  of  the 
proposed  amendment  in  the  May  17. 
1993,  Federal  Register  (58  FR  28806). 
and,  in  the  same  notice,  opened  the 
public  comment  period  and  provided 
opportunity  for  a  public  hearing  on  the 
adequacy  of  the  proposed  amendment 
The  comment  period  closed  on  June  16, 
1993.  The  scheduled  public  hearing  was 
not  held  as  no  on  3  requested  an 
opportimity  to  provide  testimony. 

m.  Director's  Findings 

Set  forth  below,  pursuant  to  SMCRA 
and  the  Fedaral  regulations  at  30  CFR 
732.15  and  732.17.  are  the  Director's 
findings  concerning  the  proposed 
amendment  to  the  Indiana  program. 


1.  IC  13-^.1-t-S  "No  Mote  Stringent" 
Pronskm 

Indiana  proposes  to  amend  this 
provision  by  adding  a  new  subsection 
5(a)  and  revising  the  existing  language 
in  subsection  Sflb).  As  amended,  the 
provision  reads  as  follows: 

(a)  !t  is  the  purpose  of  tliij  article  to 
establish  requirements  that  are  no  more 
stringent  than  those  required  to  meet  tlie 
Federal  Surface  Mining  Control  and 
Reclamation  Act  of  1977  (30  U.S.C.  1201- 
132S). 

(b)  Neither  the  director  nor  the  commission 
shall  adopt  a  rule  under  this  article  that  is 
mora  stringent  than  oorresponding  provisions 
under  the  Federal  Surface  Mining  Coatrol 
and  Reclamation  Act  of  1977  (30  U.S.C 
1201-1328). 

Prior  to  the  current  amendment,  IC 
13-4.1-1-5  stated  the  following: 

Neither  the  director  nor  the  commission 
may  enforce  the  following:  (1)  A  rule  adopted 
under  this  article  that  is  more  stringent  than 
corresponding  provisions  under  the  Federal 
Surface  Mining  Control  and  Reclamation  Act 
of  1977  (30  U.S.C  1201-1328);  (2)  a 
condition  of  a  permit  that  was  imposed 
under  this  aitide  or  under  a  rule  that  is 
imenforcaable  under  this  section. 

OSM  has  approved  State  program 
provisions  similar  to  proposed 
subsection  5(a).  For  example,  the 
approved  Illinois  program  at  article  I, 
section  1.02(c)  states  that  It  is  the 
ptirpose  of  the  Illinois  Act  to  establish 
requirements  that  are  no  more  stringent 
than  those  required  to  meet  SMCRA. 

The  applicable  criteria  for  approval  or 
disapproval  of  an  amendment,  is  the 
same  as  that  for  approval  or  disapproval 
of  the  original  State  program  (30  CFR 
732.17(h)(10)).  That  criteria,  as  set  forth 
in  30  CFR  732.15(a),  provides  that  the 
amendment  or  the  program  must: 

pnmdo(s)  for  the  State  to  carry  out  the 
provisions  and  meet  the  purposes  of  the  Act 
and  this  Chapter  within  the  State  and  that  the 
State's  laws  and  regulations  are  in 
accordance  with  the  provisions  of  the  Act 
and  consistent  with  the  requirements  of  the 
Chapter. 

This  language  merely  restates  the 
standards  set  in  section  503(a)  of  the 
Act  30  U.S.C  1253. 

The  terms  consistent  with  and  in 
accordance  with  have  been  defined  at 
30  CFR  730.5  to  mean: 

(a)  With  regard  to  the  Act,  the  State 
laws  and  regidations  are  no  less 
stringent  than,  meet  the  minimum 
requirements  of,  and  include  all 
appUc^le  provisions  of  the  Act. 

(b)  With  regard  to  the  Secretary's 
regulations,  the  State  lavrs  and 
regulations  are  no  less  eRiective  than  the 
Secretary's  regulations  in  meeting  the 
requirements  of  the  Act 
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State  programs,  then,  must  consist  of 
a  statute  and  regulations  that  are  no  less 
stringent  than  SMCRA  and  no  less 
effective  than  SMCRA's  implementing 
regulations.  For  simplicity,  this 
standard  is  referred  to  as  "no  less 
stringent."  State  regvJatory  programs 
may  be  more  stringent  wiUi  regard  to 
land  use,  environmental  controls,  and 
regulation  of  suirface  mining,  see 
SMCRA  505(b),  30  U.S.C.  1255(b)  and 
30  CFR  730.11,  at  the  State's  discretion; 
but  the  minimum  requirement  remains 
"no  less  stringent  than"  the  Federal 
statute. 

Subsection  5(a)  is  a  general  purpose 
declaration  of  Indiana's  intent  to 
establish  requirements  that  are  no  more 
stringent  than  SMCRA.  Subsection  5(b) 
is  the  enabling  legislation  of  the  "no 
more  stringent"  pro\'ision.  Proposed 
subsection  5(b)  provides  that  neither  the 
director  of  IDNR  nor  the  Natural 
Resources  Commission  (NRC)  shall 
adopt  a  rule  imder  IC  13—4.1  (the 
Indiana  siuface  coal  mining  and 
reclamation  statutes)  that  is  more 
stringent  than  corresponding  provisions 
under  SMCRA.  SMCRA  establishes  the 
minimum  standards  which  State 
programs  must  meet.  State  programs 
and  program  provisions  may  be  more 
stringent  than  SMCRA  without  being 
construed  as  inconsistent  and 
unacceptable  by  the  Secretary  (SMCRA 
505(b)),  but  State  programs  and  program 
provisions  are  not  required  to  be  more 
stringent.  As  discussed  above,  a 
provision  which  prohibits  promulgation 
of  rules  which  are  more  stringent  than 
SMCRA  and  the  implementing  Federal 
regulations  cannot  be  construed  as  being 
inconsistent  with  SMCRA.  In  fact, 
several  States  have  prohibited  the 
promulgation  of  "more  stringent" 
provisions. 

The  airrently  proposed  amendment  at 
IC  13-4.1-1-5  differs  significantly  from 
the  previously  existing  language  which 
was  not  approved  by  OSM.  OSM  has 
approved  State  programs  containing 
provisions  whidi  (1)  limit  a  State's 
authority  to  promulgate  rules  more 
stringent  than  corresponding  Federal 
rules,  or  (2)  stipulate  that  State 
requirements  corresponding  to  Federal 
requirements  invalidated  by  a  court  of 
competent  jurisdiction  shall  be 
considered  similarly  invalid.  Indiana's 
previously  existing  language  at  IC  13- 
4.1-1-5,  however,  was  far  broader  and 
much  more  nebulous  in  that  the 
language  prohibited  the  enforcement 
(rather  than  just  the  promulgation)  of 
more  stringent  rules  without  defining 
that  term,  delineating  how  such  a 
determination  was  to  be  made,  or 
limiting  it  to  provisions  invahdated  by 
judicial  order.  Thus,  every  State 


provision  which  differs  in  any  way  from 
the  Federal  rules  could  and  probably 
would  have  been  challenged  each  time 
the  State  took  an  enforcement  action  or 
imposed  a  permit  condition.  Under 
these  circumstances,  it  would  have  been 
virtually  impossible  to  determine  what 
is  included  in  the  Indiana  program  at 
any  one  time  (56  FR  64996,  December 
13,  1991). 

The  previously  existing  language  was 
not  approved  by  OSM  because  the 
language  would  subvert  the  program 
approval  and  amendment  processes 
established  in  section  503  of  SMCRA 
and  30  CFR  parts  730,  731,  and  732.  The 
provision  would  have  accomplished  de 
facto  program  changes  without  first 
affording  an  opportunity  for  the  pubHc 
and  other  interested  parties  to  either 
comment  or  file  objections,  and  without 
obtaining  prior  OSM  approval  as 
required  by  30  CFR  732.17(g).  (See  56 
FR  64996  (December  13, 1991)  for  the 
complete  discussion  of  OSM's  findings 
concerning  the  previously  existing 
la^uage). 

Tne  currently  proposed  language  at  IC 
13-4.1-1-5  does  not  contain  the  flaws 
of  the  previously  existing  language  as 
discussed  above.  Rather,  the  currently 
proposed  language  provides  that  new 
rules  shall  not  be  adopted  which  are 
more  stringent  than  corresponding 
provisions  of  SMCRA.  As  discussed 
above,  such  provisions  have  been 
approved  by  OSM  in  other  State 
programs  because  provisions  which 
prohibit  the  adoption  of  rules  which  are 
more  stringent  than  corresponding 
provisions  of  SMCRA  do  not  render 
those  programs  less  stringent  than 
SMCRA  nor  less  effective  than  the 
Federal  regulations.  In  addition,  if 
Indiana  believes  that  some  of  their 
existing  rules  are  more  stringent  than 
their  Federal  counterparts,  the  State  has 
the  right  under  SMCRA  and  30  CFR  Part 
732  to  propose  revisions  and  deletions 
(56  FR  64997).  If.  after  agency  review 
and  opportunity  for  pubhc  comment, 
the  Director  agrees  that  such  revisions 
and  deletions  are  not  inconsistent  with 
or  less  stringent  than  the  corresponding 
Federal  requirements,  the  Director  will 
approve  them. 

1110  Director  finds  that  the  proposed 
amendments  at  IC  13-4.1-1-5  are  no 
less  stringent  than  SMCRA  and  no  less 
effective  than  the  Federal  regulations. 
30  CFR  914, 16(g)  requires  that  Indiana 
either  delete  its  previously  proposed 
provisions  at  IC  13—4.1-1-5  concerning 
the  no  more  stringent  than  provision,  or 
amend  IC  13-4.1-1-5  to  comply  with 
SMCRA  and  the  Federal  regulations  (56 
FR  64996,  December  13, 1991).  Indiana 
has  satisfied  that  requirement  in  this 
amendment. 


2.  IC  13-4. 1-6.5-Sld)  Bond  Pool  Fees 

Indiana  is  proposing  to  delete 
subsection  8(d)  in  its  entirety.  The 
deleted  language  provided  that  if  the 
Indiana  bond  pool  is  maintained  at  an 
acceptable  percentage  of  the  bond  pool's 
liability  as  determined  by  the  director  of 
IDNR  after  consultation  with  the  bond 
pool  committee,  payments  due  imder 
section  IC  13-4.1-6.8-8  shall  be 
suspended  for  any  operator  who  has 
made  payments  to  the  bond  pool  for  at 
least  five  years.  The  language  of 
subsection  8(d)  was  part  of  a  proposed 
amendment  concerning  the  Indiana 
bond  pool  submitted  to  OSM  on  March 
18, 1988  (Administrative  Record 
Number  IND-0559),  under  Senate 
Enrolled  Act  (SEA)  231.  On  April  20, 
1992  (57  FR  14350),  OSM  approved  the 
proposed  bond  pool  provisions  with  the 
exception  of  IC  13-4.1-6.5-8(d). 

Section  509(c)  of  SMCRA  and  the 
Federal  regulations  at  30  CFR  800.11(e) 
require  that  any  alternative  bonding 
system  (such  as  a  bond  pool)  provide 
substantial  economic  incentive  for  the 
operator  to  comply  with  all  reclamation 
provisions,  one  of  which  is  the 
completion  of  reclamation  and  final 
release  of  performance  bond.  Under 
subsection  8(d),  payments  into  the  bond 
pool  would  have  been  suspended 
provided  that  the  operator  has  made 
payments  for  at  least  five  years  and  the 
pool  is  in  good  financial  condition.  This 
suspension  of  payments,  however, 
removes  most  financial  incentive  for  the 
operator  to  achieve  final  bond  release 
because  there  would  then  be  no  cost 
associated  with  perpetually  holding 
land  in  a  condition  that  is  less  than 
complete  reclamation.  Therefore,  the 
Director  determined  subsection  8(d)  to 
be  less  stringent  than  section  509(c)  of 
SMCRA  €uid  less  effective  than  the 
Federal  regulations  at  30  CFR  800.11(e) 
because  it  would  have  removed  the 
economic  incentive  for  the  permittee  to 
comply  with  all  reclamation  provisions. 

The  Director  finds,  for  the  reasons 
cited  above,  that  the  deletion  of  the 
language  at  subsection  8(d)  does  not 
render  the  Indiana  program  less 
stringent  than  SMQIA  nor  less  effective 
than  the  Federal  regulations. 

IV.  Summary  and  Disposition  of 
Comments 

Agency  Comments 

Pursuant  to  section  503(b)  of  SMCRA 
and  30  CFR  732.17(h)(ll)(i),  comments 
were  solicited  from  various  interested 
Federal  agencies.  The  U.S.  Fish  and 
Wildlife  Service  (FWS)  expressed 
concern  that  the  proposed  "no  more 
stringent"  amendment  may  result  in 
losses  of  pre-mining  fish  and  vdldlife 
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habitat  FWS  noted  that  some  Federal 
regulations  are  &irly  general  (e.g., 
approximate  original  contour,  highest 
and  best  use,  replacement  of  pre-mining 
wildlife  habitat).  FV\'S  stated  that  such 
generality  in  these  Federal  regulations  is 
required  because  they  cannot  be 
expected  to  address  wildlife  habitat 
characteristics  that  are  site-specific  with 
regard  to  wetlands,  riparian  areas,  and 
other  unique  habitats.  The  proposed 
amendment,  FWS  contends,  could 
preclude  rulemakings  under  the  Indiana 
program  for  the  protection  of  fish  and 
wildlife  habitat  unless  a  counterpart 
rule  is  specifically  stated  in  the  Federal 
regulations.  As  an  example,  FWS  stated 
that  it  may  be  desirable  to  adopt  a  rule 
requiring  pre-mining  wetlands  to  be 
restored  to  their  original  elevations. 
Since  no  counterpart  Federal  regulation 
exists,  such  a  rule  could  be  contested 
under  the  "no  more  stringent*'  concept. 

In  response,  the  Director  agrees  that 
the  Federal  regulations  do  not  in  all 
cases  provide  specific  provisions  on 
how  to,  for  example,  achieve  AOC,  or 
replace  sp>ecific  pre-mining  wildHfe 
habitat.  As  the  FWS  pointed  out,  this  is 
because  the  Federal  regulations  can't 
address  the  specifics  of  each  pre-mining 
topographic  site  or  wildUfe  habitat  The 
Federal  regulations  do,  however, 
specifically  require  that  AOC  be 
recreated  and  that  pre-mining  fish  and 
wildlifia  habitats  be  restored  or  replaced. 
The  "no  more  stringent"  provision 
cannot  be  used  as  an  excuse  to  avoid 
compliance  with  a  general  Federal 
regulation.  Indiana  must,  when  faced 
with  a  general  Federal  regulation,  devise 
rules  which,  in  Indiana,  will  be  effective 
in  meeting  the  Federal  regulation.  A 
proposed  Indiana  rule  cannot  be 
deemed  more  stringent  than  a  non- 
existent specific  Federal  counterpart  if  it 
is  needed  to  achieve  compliance  with  a 
general  Federal  regulation. 

Public  Comments 

The  public  comment  period  and 
opportimity  to  request  a  pubUc  hearing 
was  annoimced  in  the  May  17, 1993, 
Federal  Register  (58  FR  28806).  The 
comment  period  closed  on  June  16, 
1993.  Several  comments  were  received, 
but  no  one  requested  an  opportunity  to 
testify  at  the  scheduled  pubUc  hearing 
so  no  hearing  was  held. 

Indiana  State  Senator  Maurice  E.  Doll, 
the  Indiana  Coal  Council,  Inc.,  and  the 
National  Coal  Association  commented 
in  support  of  the  amendment  to  IC  13- 
4.1-1-5,  the  "no  more  stringent" 
provision.  As  discussed  in  Finding  1 
above,  the  Director  is  approving  the 
amendment  to  IC  13-4.1-1-5. 

F.K.  Harris  commented  in  opposition 
to  Indiana's  "no  more  stringent" 


provision  at  IC  13-4.1-1-5.  Specifically, 
Ms.  Harris  expressed  concern  that  the 
"no  more  stringent"  provision  will  be 
appUed  retroactively  by  the  regulatory 
authority,  or  interpreted  by  the  Indiana 
courts  to  apply  retroactively.  Ms.  Harris 
stated  that  in  lUmois  the  courts  have 
Interpreted  the  words  "shall  not  addpt" 
to  mean  "shall  not  enforce"  relative  to 
Illinois'  "no  more  stringent"  provision. 
Ms.  Harris  contends  that  the  Indiana 
coxirts  will  Interpret  the  Indiana  "no 
more  stringent"  law  the  same  way. 

In  response,  the  Director  has 
determmed  (Fmding  1  above)  that  the 
proposed  language  of  Indiana's  "no 
more  stringent"  provision  is  no  less 
stringent  than  SMCRA  and  no  less 
efiiective  than  the  Federal  regulations. 
This  finding  does  not,  however,  approve 
retroactive  application  of  the  provision. 
To  the  contrary,  any  existing  bidiana 
provision  which  is  deemed  by  Indiana 
to  be  more  stringent  than  the  Federal 
regulations  must  be  enforced  as 
approved  by  OSM  until  properly 
amended  by  adhering  to  the  State 
program  amendment  process  under  30 
CFR  732.17.  This  process  applies 
whether  the  program  is  changed  on  its 
face  or  as  to  its  application.  De  facto 
program  changes  without  first  obtaining 
prior  OSM  approval  are  prohibited  by 
30  CFR  732.17(g). 

The  Illinois  court  decision  to  which 
Ms.  Harris  referred  is  Consolidation 
Coal  Co.  V.  The  Department  of  Mines 
and  Minerals,  160  111.  App.  3d.  677;  513 
N.E.  2d  9  (111.  App.  5  Dist  1987).  In  that 
decision,  the  court  held  that  section 
1.02  of  the  Illmois  Act  declaring 
legislative  intention  to  estabhsh 
requirements  no  more  stringent  than  the 
Federal  requirements,  was  a  bar  to 
enforcement  of  sections  3.10  and  3.20  of 
the  Illinois  Surface  Mining  Act,  which 
provide  that  surface  coal  miners  must 
comply  with  State  water  pollution 
guidelines.  These  guideUnes  were  more 
stringent  than  the  corresponding 
Federal  guidelines.  The  court  did  not 
address  whether  the  water  pollution 
guidelines  were  in  existence  prior  to  the 
approval  of  the  "no  more  stringent" 
language  in  the  Illinois  program  on  June 
1, 1982.  Nevertheless,  even  if  one  argues 
that  this  one  State  court  may  have 
interpreted  a  "no  more  stringent" 
provision  to  apply  retroactively,  the 
decision  is  not  binding  on  Indiana 
courts  and,  it  is  OSM's  position  that  a 
State  provision  prohibiting  the 
promulgation  of  requirements  that  are 
more  stringent  than  corresponding 
Federal  requirements  cannot  be  used  to 
prohibit  enforcement  of  previously 
approved  requirements  that  are  deemed 
to  be  more  stringent 


Ms.  Harris  also  expressed  concern 
that  the  "no  more  stringent"  provision 
will  be  used  to  prevent  the  passage  of 
measures  to  protect  Indiana  citizens 
fit>m  blasting  damage.  In  response,  the 
Director  notes  that  SMCRA  at  section 
515(b)(15)  provides,  among  other  things, 
that  the  regulations  promulgated  by  the 
regulatory  authority  shall  include 
provisions  to  limit  the  type  of 
explosives  and  detonating  equipment, 
the  size,  the  timing  and  frequency  of 
blasts  based  upon  the  physical 
conditions  of  the  site  so  as  to  prevent  (i) 
injury  to  persons,  and  (ii)  damage  to 
public  and  private  property  outside  the 
permit  area.  It  is  important  to  note  that 
SMCRA  focused  the  provision  on  the 
physical  conditions  of  the  blasting  site. 
Both  the  Federal  airblast  regulations  at 
30  CFR  816.67(b)  and  the  maximum 
allowable  ground  vibration  regulations 
at  816.67(d)  specify  that,  if  necessary  to 
prevent  blasting-related  damage,  the 
regulatory  authority  shall  specify  limits 
lower  than  those  specified  m  the 
Federal  regulations.  Therefore,  if  it  is 
determined  that  lower  airblast  or  ground 
vibration  Umits  are  necessary  in  Indiana 
to  prevent  blasting  related  mjuries  or 
damage,  the  "no  more  stringent" 
provision  cannot  be  used  to  block  the 
promulgation  of  such  rules  or  the 
implementation  of  such  permit 
conditions.  Such  a  rule  or  permit 
condition  would  not  be  more  stringent 
than  SMCRA,  because  it  would  be 
required  to  meet  SMCRA 's  minimum 
standard  of  preventing  mjury  to  persons 
and  damage  to  public  or  private 
property  caused  by  blasting. 

"nle  Director  notes  that  the  approved 
Indiana  program  at  310  LAC  12-5-36 
contains  counterparts  to  the  Federal 
regulations  discussed  above.  That  is,  the 
Indiana  rules  authorize  the  regulatory 
authority  to  specify  lower  maximum 
allowable  airblast  levels,  and  to  reduce 
the  maximum  allowable  ground 
vibration  beyond  those  specified  at  310 
lAC  12-5-36  if  necessary  to  prevent 
blasting-related  damage.  These  Indiana 
rules  are  consistent  with  the  Indiana 
statutory  requirements  at  IC  13-4.1-10- 
2(3). 

S.  Zell  and  A.  Marshall  commented  in 
opposition  to  Indiana's  "no  more 
stringent"  provision  at  IC  13-4.1-1-5. 
Specifically,  Ms.  Zell  stated  the 
following: 

(1)  The  "no  more  stringent"  provision 
is  inconsistent  with  SMCRA; 

(2)  State  regulations  may  have  to  be 
more  stringent  than  the  Federal 
regulations  if  State-specific  conditions 
and  circumstances  warrant  (A.  Marshall 
also  made  this  comment): 

(3)  The  State  may  change  its 
interpretation  or  enforcement  of  existing 


k 
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rules,  or  refuse  to  use  its  authorized 
discretion,  if  it  believes  that  current 
interpretation  or  enforcement,  or  lise  of 
its  discretion,  would  be  more  stringent 
than  required  by  SMCRA;  and 

(4)  The  "no  more  stringent"  provision 
will  prohibit  active  public  participation. 

In  response,  and  as  discussed  in 
Finding  1  above,  the  Director  has 
determined  that  Indiana's  "no  more 
stringent"  provision  is  no  less  stringent 
than  SMCRA.  These  commenters  also 
referred  to  the  Federal  blasting 
regulations  at  30  CFR  816.61  through 
816.68  as  an  example  of  where  more 
stringent  Indiana  rules  may  be  needed 
to  prevent  blasting-related  damage.  As 
discussed  in  response  to  the  comments 
from  Ms.  Harris,  this  "no  more 
stringent"  provision  does  not  prevent 
Indiana  from  adopting  rules  which 
contain  standards  different  from 
counterpari  Federal  regulations  if  such 
rules  are  needed  (because  of  Indiana's 
specific  conditions  and  circumstances) 
to  actually  meet  the  minimum 
requirements  of  SMCRA. 

U  the  State  changes  its  interpretation 
of  an  approved  rule,  and  the  new 
interpretation  diners  from  a  plain 
language  reading  of  the  rule,  or  the  rule 
as  interpreted  by  OSM  in  the  Federal 
Register  approval  notice  of  that  rule, 
then  the  new  interpretation  constitutes 
a  program  change.  In  accordance  with 
30  CFR  732.17(g)  all  program  changes 
must  be  submitted  to  OSM  for  review 
and  approval. 

A  "no  more  stringent"  standard 
cannot  be  employed  as  a  means  to 
prevent  or  hinder  public  participation 
in  a  State's  rulemaiking  process.  Nor  can 
a  "no  more  stringent"  standard  be 
employed  to  prevent  or  hinder  public 
participation  in  the  regulatory  process. 
Despite  the  existence  of  a  "no  more 
stringent"  standard  in  a  State  program, 
the  public  continues  to  have  the  right  to 
appeal  to  OSM  any  adverse  State 
decision  regarding  rulemaking  or 
enforcement  of  the  State  program.  A  "no 
more  stringent"  provision  is  a  method 
which  is  employed  by  some  States  to 
help  assure  that  surface  coal  mining 
regulatory  standards  are  not  more  strict 
than  necessary  to  meet  the  standards  of 
SMCRA. 

V.  Director's  Decision 

Based  on  the  findings  above,  the 
Director  is  approving  Indiana's  program 
amendment  nimiber  93-4  as  submitted 
by  Indiana  on  April  19, 1993.  The 
Federal  regulations  at  30  CFR  part  914 
codifying  decisions  concerning  the 
Indiana  program  are  being  amended  to 
implement  this  decision.  Consistency  of 
State  and  Federal  standards  is  required 
by  SMCRA. 


As  discussed  in  Finding  1  above,  this 
amendment  satisfies  the  requirements  of 
30  CFR  914.16(g).  Therefore,  the 
Director  is  revising  the  Federal 
regulations  to  remove  these 
requirements. 

EPA  Concurrence 

Under  30  CFR  732.17(h)(ll)(ii).  the 
Director  is  required  to  obtain  the  written 
concurrence  of  the  Administrator  of  the 
Environmental  Protection  Agency  (EPA) 
with  respect  to  any  provisions  of  a  State 
program  amendment  that  relate  to  air  or 
water  quality  standards  promulgated 
under  the  authority  of  the  Clean  Water 
Act  (33  use.  1251  et  seq.)  or  the  Clean 
Air  Act  (42  U.S.C.  7401  et  seq.).  The 
Director  has  determined  that  this 
amendment  contains  no  provisions  in 
these  categories  and  that  EPA's 
concurrence  is  not  required. 

VI.  Procedural  Determinations 

Executive  Order  12291 

On  July  12, 1984,  the  Office  of 
Management  and  Budget  (0MB)  granted 
OSM  an  exemption  from  sections  3,  4, 
7  and  8  of  Executive  Order  12291  for 
actions  related  to  approval  or 
conditional  approval  of  State  regulatory 
programs,  actions  and  program 
amendments.  Therefore,  preparation  of 
a  regulatory  impact  analysis  is  not 
necessary  and  0MB  regulatory  review  is 
not  required. 

Executive  Order  12778 

The  Department  of  the  Interior  has 
conducted  the  reviews  required  by 
section  2  of  Executive  Order  12778  and 
has  determined  that,  to  the  extent 
allowed  by  law,  this  rule  meets  the 
applicable  standards  of  subsections  (a) 
and  (b)  of  that  section.  However,  these 
standards  are  not  applicable  to  the 
actual  language  of  State  regulatory 
programs  and  program  amendments 
since  each  such  program  is  drafted  and 
promulgated  by  a  specific  State,  not  by 
OSM.  Under  sections  503  and  505  of 
SMCRA  (30  U.S.C.  1253  and  1255)  and 
30  CFR  730.11,  732.13  and 
732.17(h)(10),  decisions  on  proposed 
State  regulatory  programs  and  program 
amendments  submitted  by  the  States 
must  be  based  solely  on  a  determination 
of  whether  the  submittal  is  consistent 
with  SMCRA  and  its  implementing 
Federal  regulations  and  whether  the 
other  requirements  of  30  CFR  parts  730, 
731,  and  732  have  been  met. 

National  Environmental  Policy  Act 

No  environmental  impact  statement  is 
required  for  this  rule  since  section 
702(d)  of  SMCRA  (30  U.S.C  1292(d)) 
provides  that  agency  decisions  on 
proposed  State  regulatory  program 


provisions  do  not  constitute  major 
Federal  actions  within  the  meaning  of 
section  102(2)(c)  of  the  National 
Environmental  Policy  Act.  42  U.S.C. 
4332(2)(C). 

Paperwork  Reduction  Act 

This  rule  does  not  contain 
information  collection  requirements  that 
require  approval  by  the  Office  of 
Management  and  Budget  under  the 
Paperwork  Reduction  Act,  44  U.S.C. 
3507  et  seq. 

Regulatory  Flexibility  Act 

The  Department  of  the  Interior  has 
determined  that  this  rule  will  not  have 
a  significant  economic  impact  on  a 
substantial  niunber  of  smaU  entities 
under  the  Regulatory  Flexibility  Act  (5 
U.S.C.  601  et  seq).  The  State  submittal 
which  is  the  subject  of  this  rule  is  based 
upon  counterpart  Federal  regulations  for 
wnich  an  economic  analysis  was 
prepared  and  certification  made  that 
such  regulations  would  not  have  a 
significant  economic  effect  upon  a 
substantial  number  of  small  entities. 
Hence,  this  rule  will  ensure  that  existing 
requirements  previously  promulgated 
by  OSM  will  be  Implemented  by  the 
State.  In  making  the  determination  as  to 
whether  this  rule  would  have  a 
significant  economic  impact,  the 
Department  relied  upon  the  data  and 
assumptions  for  the  counterpart  Federal 
regulations. 

List  of  Subjects  in  30  CFR  Part  914 

Intergovernmental  relations.  Surface 
mining,  Underground  mining. 

Dated:  September  14, 1993. 
Cari  C.  Close. 

Assistant  Director,  Eastern  Support  Center 

For  the  reasons  set  out  in  the 
preamble,  title  30,  chapter  VII, 
subchapter  T  of  the  Code  of  Federal 
Regulations  is  amended  as  set  forth 
below: 

PART  91 4— INDIANA 

1.  The  authority  citation  for  part  914 
continues  to  read  as  follows: 

Authority:  30  U.S.C  1201  et  seq. 

2.  In  §  914.15,  paragraph  (xx)  is  added 
to  read  as  follows: 

S  01 4.1 5    Approval  of  regulatory  program 
afnendnients. 


(xx)  The  following  amendment 
(Program  Amendment  Number  93—4)  to 
the  Indiana  program  as  submitted  to 
OSM  on  April  19. 1993,  is  approved, 
effective  September  21, 1993:  IC  13-4.1- 
1-5  concerning  the  "no  more  stringent" 
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provision:  and  the  deletion  of  IC  13- 
4.1-6.5-B(d)  concerning  bond  pool  fees. 

1914.16    [Amended] 

3.  In  §914.16,  paragraph  (g)  is 
removed  and  reserved. 

[FR  Doc.  93-22862  Filed  9-20-93;  8:45  am] 

BILUNO  COM  43ie-(M-M 


DEPARTMENT  OF  TRANSPORTATION 
Coast  Guard 

33  CFR  Part  165 

[COTP  Los  Angeiea/Long  Bead)  Regulation 
M-009] 

Security  Zone  Regulations;  Ports  of   • 
Los  Angeles/Long  Beach,  CA 

AGENCY:  Coast  Guard.  DOT. 
ACTION:  Temporary  final  rule. 

SUMMARY:  The  Coast  Guard  is 
establishing  a  Security  Zone  in  the 
Territorial  Waters  south  of  Santa  Cruz 
Island  in  the  vicinity  of  Yellow  Bluff. 
The  zone  is  needed  to  safeguard 
national  defense  assets  against 
destruction/loss/injury  from  sabotage  or 
other  subversive  acts,  accidents,  or 
causes  of  a  similar  nature  while 
undergoing  operational  testing.  Entry 
into  this  zone  is  prohibited  unless 
authorized  by  the  Captain  of  the  Port 
EFFECTIVE  DATES:  This  regulation 
becomes  effective  at  midnight  on 
CX:tober  2, 1993  and  terminates  at 
midnight  on  October  15. 1993. 
FOR  FURTHER  INFORMATION  CONTACT: 
Capt.  J.B.  Morris  at  310-980-4429. 
SUPPLEMENTARY  INFORMATION:  In 
accordance  with  5  U.S.C  553,  a  notice 
of  proposed  rule  making  was  not 

Eublished  for  this  regulation  and  it  is 
eing  made  effective  in  less  than  30 
days  after  Federal  Register  publication. 
Publishing  an  NPRM  and  delaying  its 
efliective  date  would  be  contrary  to  the 
public  interest  since  immediate  action  is 
needed  to  prevent  (further)  destruction/ 
loss/injury  to  national  defense  assets 
involved  in  operational  testing. 

Drafting  Information 

The  drafters  of  this  regulation  are 
Capt.  J.B.  Morris,  Captain  of  the  port. 
Los  Angeles-Long  Beach  and  Capt.  B. 
Weule,  Eleventh  Coast  Guard  District 
Legal  Officer. 

Discussion  of  Regulation 

The  operations  requiring  this 
regulation  will  begin  on  October  3. 
1993.  This  Security  Zone  is  necessary  to 
ensure  the  security  and  safety  of 
national  defense  assets  during 


operational  testing.  Entry  into  the  zone 
may  be  allowed  if  testing  permits  and 
there  are  no  hazards  to  transiting  vessels 
or  test  equipment.  Requests  to  enter  the 
zone  should  be  addressed  to  the  Coast 
Guard  patrol  vessel  (s)  on  scene  or  the 
representative  of  the  Captain  of  the  Port 
Los  Angeles-Long  Beach  embarked  in 
the  MA^  McGAW. 

Federalism  | 

This  action  has  been  analyzed  in 
accordance  with  the  principles  and 
criteria  contained  in  Executive  Order 
12612.  and  it  has  been  determined  that 
the  proposed  rulemaking  does  not  have 
sufTicient  federalism  implications  to 
warrant  the  preparation  of  a  Federalism 
Assessment. 

List  ofSubiects  in  33  CFR  Fart  165 

Harbors  Marine  safety.  Navigation 
(water).  Reporting  and  recordkeeping 
requirements.  Security  measures, 
Waterways. 


Regulation 

In  consideration  of  the  foregoing, 
subpart  D  of  part  165  of  title  33.  Code 
of  Federal  Regulations,  is  amended  as 
follows: 

PART  16&-[AMEN0ED] 

1.  The  authority  citation  for  part  165 
continues  taread  as  follows: 

Authority:  33  U.S.C.  1231;  50  U.S.C  191; 
49  CFR  1.46  and  33  CFR  1.05-l(g).  6.04-1. 
6.04-6  and  160.5. 

2.  A  new  §  165.T1148  is  added  to  read 
as  follows: 

§  1 65.T1 1 48    Security  Zone:  Pacific  Ocean, 
Caltfomia 

(a)  Location.  The  following  area  is  a 
Security  Zone:  The  Territorial  Waters 
south  of  Yellow  Bluff;  bounded  by  on 
the  north  by  Santa  Cniz  island,  on  the 
south  by  latitude  33-56N,  on  the  east  by 
longitude  119-34W.  and  on  the  west  by 
longitude  119-41W. 

(b)  Effective  date.  This  regulation 
becomes  effective  at  midnight  on 
October  2. 1993.  and  terminates  at 
midnight  on  October  15. 1993. 

(c)  Regulations.  In  accordance  with 
the  general  regulations  in  165.33  of  this 
part,  no  person  may  swim,  skin  dive  or 
scuba  dive  in  the  waters  within  the 
Seciuity  Zone,  and  no  vessel  may  enter, 
remain  in,  or  transit  the  Security  Zone 
without  the  permission  of  the  Captain  of 
the  Port  Section  165.33  also  contains 
other  general  requirements. 


Dated:  September  7. 1993. 
|£.Tenreen. 

Commander,  U.S.  Coast  Guard.  Alternate 
Captain  of  the  Port.  Los  Angeles/Long  Beach. 
(FR  Doc  93-23089  Filed  9-20-93;  8:45  am) 

BIUMO  COOC  «»10-14-M 

33  CFR  Part  165 

[COTP  Pittsburgh  Regulation  93-007] 

Safety  Zone  Regulations;  Ohio  River, 
From  Mile  88.0  to  Mile  90.0 

AGENCY:  Coast  Guard.  DOT. 
ACTION:  Temporary  nnal  rule. 

SUMMARY:  The  Coast  Guard  is  extending 
the  duration  of  a  safety  zone  which  was 
established  on  the  Ohio  River  from  mile 
88.0  to  mile  90.0  to  control  vessel  traffic 
in  the  regulated  area  during  the 
demolition  of  a  bridge  at  mile  89.0.  This 
extension  is  needed  because  the 
demolition  has  fallen  behind  schedule 
and  is  not  complete.  The  regulation  will 
restrict  general  navigation  in  the 
regulated  area  during  demolition  for  the 
safety  of  vessels  transiting  the  area. 
EFFECTIVE  DATES:  This  regulation  was 
effective  at  8  a.m.  on  August  17. 1993 
and  will  now  terminate  at  8  p.m.  on 
September  24. 1993. 
FOR  FURTHER  INFORMATION  CONTACT:  LT 
John  Meehan.  Operations  Officer. 
Captain  of  the  Port.  Pittsburgh. 
Pennsylvania  at  (412)  644-5808. 

SUPPLEMENTARY  INFORMATION: 

Drafting  Information 

The  drafters  of  these  regulations  are 
LT  John  Meehan.  Project  Officer,  Marine 
Safety  Office.  Pittsburgh,  Pennsylvania 
and  LCDR  A.O.  Denny.  Project  Attorney. 
Second  Coast  Guard  District  Legal 
Office. 


Regulatory  History 

In  accordance  with  5  U.S.C.  553,  a 
notice  of  proposed  rulemaking  has  not 
been  published  for  these  regulations  and 
good  cause  exists  for  making  them 
effective  in  less  than  30  days  from  the 
date  of  publication.  Following  normal 
rulemaking  procedures  would  have 
been  impracticable.  Specifically,  the 
demolition  of  the  bridge  has  fallen 
behind  schedule.  Since  the  delay  was 
not  anticipated,  there  was  insufficient 
time  to  publish  a  notice  of  proposed 
rulemaking  before  the  original 
regulation  expired.  The  Coast  Guard 
deems  it  to  be  in  the  public's  best 
interest  to  issue  regulations  without 
waiting  for  a  comment  period.  The 
removal  operation,  which  is  now 
partially  completed,  has  significantly 
reduced  the  structural  integrity  of  the 
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remaining  bridge  spent.  Thii  haa 
created  a  hazardoiu  situation  for  veesala 
operating  near  the  bridge,  and  an 
immediate  extension  of  navigation 
restrictions  is  needed  to  ensure  the 
safety  of  vessels  transiting  the  area. 

Background  andPuiposa 

The  Captain  of  the  Port  issued  a  safety 
zone  regulation  which  restricted  traffic 
in  the  area  of  the  Wheeling  Terminal 
Railroad  Bridge  located  at  mile  89.0  on 
the  Ohio  River  on  July  18, 1993.  The 
bridge  is  no  longer  an  active  bridge  and 
is  in  the  process  of  being  removed.  In 
order  to  remove  the  bridge's  several 
spans,  the  bridge  is  being  demolished 
with  explosives.  These  explosions 
create  an  obvious  hazard  to  vessels 
transiting  the  area.  This  demolition  has 
been  occurring  in  stages  with  various 
spans  being  removed  one  at  a  time.  The 
main  span  was  demolished  on  August 
17, 1993.  After  the  explosives  on  this 
span  were  detonated,  the  steel  and  other 
debris  from  the  bridge  fell  into  the 
sailing  line  of  the  Ohio  River,  creating 
an  unsafe  condition  for  vessels.  The 
contractor  immediately  commenced 
clearing  oi>erations,  but  unexpected  lift 
equipment  breakdowns  and  problems 
associated  with  the  failure  of  several 
explosive  charges  to  properly  detonate 
substantially  delayed  the  removal  of 
bridge  debris  from  the  channel. 
Accordingly,  explosive  charge 
demolitions  planned  for  the  remaining 
left  and  right  bank  spans  have  lagged 
significantly  behind  schedule.  The 
termination  date  of  September  3, 1993 
originally  established  for  this  safety 
zone  regulation  will  pass  before  all  the 
span  demolitions  are  completed.  Since 
it  would  be  imsafe  for  vessels  to  attempt 
to  transit  the  area  during  the  remaining 
span  demolitions,  it  is  necessary  to 
amend  the  original  safety  zone 
regulation  to  incorporate  a  revised 
termination  date  of  September  24, 1993. 
For  the  remaining  period  that  this  safety 
zone  is  in  effect,  the  Captain  of  the  Port 
will  disseminate  information  as  to  when 
traffic  may  proceed  without  restriction 
through  Broadcast  Notice  to  Mariners 
and  other  means.  Traffic  will  be 
permitted  to  proceed  without  restriction 
except  during  the  actual  demolition  of 
the  spans.  These  restrictions  will  last 
approximately  4  hours  each.  The 
remaining  spans  of  the  bridge  are 
tentatively  scheduled  to  be  demolished 
on  August  31, 1993,  September  8, 1993, 
and  September  10, 1993.  These  spans 
are  not  over  the  sailing  line. 

Regulatory  ETahiatkm 

This  regulation  is  not  major  imder 
Executive  Order  12291  and  not 
significant  under  Department  of 


Tianspartatian  Regulatory  Policies  and 
Procedures  (44  FR 11040:  February  26, 
1970).  it  vrill  not  have  a  significant 
aconounic  impact  on  a  substantial 
number  of  small  entities,  and  it  contains 
no  collection  of  information 
requirements.  A  full  regulatory  analysis 
is  unnecessary  because  the  Coast  Guard 
expects  the  impact  of  this  regulation  to 
be  minimal  due  to  the  relatively  short 
duration  of  actual  traffic  restrictions  and 
the  relatively  small  size  of  the  area 
regulated. 

Federalism  Aisessment 

Under  tfie  principles  and  criteria  of 
Executive  Order  12612,  this  regulation 
does  not  raise  sufficient  federalism 
implications  to  warrant  the  preparation 
of  a  FederaUsm  Assessment. 

Environmental  Assessment 

The  Coast  Guard  considered  the 
environmental  impact  of  this  proposal 
and  concluded  that  preparation  of  an 
environmental  impact  statement  is  not 
necessary  because  the  regulation  is 
categorically  excluded  from  further 
environmental  docimientation  under 
section  2.B.2.C.  of  Commandant 
InstrucUon  M16475.1B. 

List  of  Subfects  in  33  CFR  Pail  16S 

Harbors,  Marine  safety.  Navigation 
(water),  Records  and  recordkeeping, 
Security  measures,  Waterways. 

Tenqiorary  Regulation 

In  consideration  of  the  foregoing, 
subpart  C  of  part  165  of  title  33,  Code 
of  Federal  Regulations,  is  amended  as 
follows: 

PART  165-{AMENOED] 

1.  The  authority  citation  for  part  165 
continues  to  read  as  follows: 

Authority:  33  U.S.C  1231;  50  U.S.C  191; 
49  CFR  1.46  and  33  CFR  1.05-l(g),  6.04-1, 
6.04-6.  and  160.5. 

2.  Section  165.T0262  is  amended  by 
revising  paragraph  (b)  to  read  as  follows: 

I16S.T0262    Safety  Zenr-OMoMvar. 

(b)  Effective  dates.  This  regulation 
becomes  effective  at  8  a.m.  on  August 
17, 1993  and  will  terminate  at  8  p.m.  on 
September  24, 1993. 

Dated*.  September  3, 1993. 
M.W.  Brawn. 

Commander.  U.S.  Coast  Guard.  Captain  of 
the  Port.  PitMurgh,  Pennsylvania. 
(FR  Doc.  93-23088  Filed  9-20-93:  8:45  am] 
MUWO  COOC  4*ie-M-H 


ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Part  80 

[FRL-4732-81 

Terrttofy  Of  Ouam  PelMon  lor 
Exemption  From  the  Oieeel  Fuel  Sulfur 
Requirement 

AGENCY:  Environmental  Protection 

Agency  (EPA). 

ACTION;  Notice  of  direct  final  decision. 

summary:  On  May  7, 1993.  the  Governor 
of  Guam  submitted  a  petition  requesting 
that  the  U.S.  Territory  of  Guam  be 
considered  for  an  exemption  from  the 
sulfur  content  requirement  for  motor 
vehicle  diesel  fuel,  as  specified  in 
sections  211  (i)  and  (g)  of  the  Clean  Air 
Act,  as  amended  (Act).  This  action  is  a 
direct  final  decision  that  grants  an 
exemption  to  Guam  from  the  diesel  fuel 
sulfur  content  requirement  of  sections 
211  (i)  and  (g)  of  the  Act  The  exemption 
is  based  on  EPA's  finding  that  it  is 
unreasonable  to  require  persons  in 
Guam  to  comply  with  the  sulfur  content 
requirement  due  to  Guam's  unique 
geographical,  meteorological  and 
economic  fectors,  as  well  as  other 
significant  local  factors. 

This  action  is  being  taken  without 
prior  proposal  because  EPA  believes 
that  this  final  decision  is 
noncontroversial  and  because  the  effect 
of  this  rulemaking  is  limited  to  the 
Territory  of  Guam. 
EFFECTIVE  DATES:  This  action  will  be 
effective  on  November  21, 1993,  imless 
received  by  October  22. 1993,  that 
someone  wishes  to  submit  adverse  or 
critical  comments.  If  notice  of  intention 
to  submit  adverse  comments  is  received, 
EPA  will  publish  in  the  Federal 
Register  timely  notice  withdrawing  this 
action  and  a  subsequent  notice 
requesting  comment  on  Guam's  petition. 
Please  direct  all  correspondence  to  the 
addresses  shown  below. 
A00RE88ES:  Comments  or  notice  of 
intent  to  submit  adverse  or  critical 
comments  should  be  submitted  (in 
duplicate  if  possible)  to  both  dockets 
with  a  copy  forwarded  to  Ms.  Mary  T. 
Smith,  Director,  Field  Operations  and 
Support  Division  (6406J),  U.S. 
Environmental  Protection  Agency,  401 
M  Street  SW.,  Washington,  DC  20460. 
As  provided  in  40  CFR  part  2,  a 
reasonable  fee  may  be  charged  for 
copying  services. 

Copies  of  information  relevant  to  this 
petition  are  available  for  inspection  in 
public  docket  A-93-^3  at  the  Air 
Docket  (LE-131)  of  the  EPA,  room  M- 
1500,  401  M  Street  SW.,  Washington. 
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DC  20460,  (202)  260-7548,  between  the 
hours  of  8:30  a.m.  to  noon  and  1:30  p.m. 
to  3:30  p.m.  Monday  through  Friday.  A 
duplicate  public  docket,  R9-GU-g3-l. 
has  been  established  at  U.S.  EPA  Region 
DC,  75  Hawthorne  Street,  San  Francisco, 
CA  94105.  (415)  744-1224.  and  is 
available  between  the  hours  of  8  a.m.  to 
12  p.m.  and  1  p.m.  to  5  p.m.  Monday 
through  Friday. 

FOR  FURTHER  INFORMATION  CONTACT:  Ms. 
Whitney  Trulove-Cranor,  Environmental 
Protection  SpedaUst.  Plans  and  Program 
Section.  Field  Operations  and  Support 
Division  (6406J1,  401  M  Street  SW., 
Washington,  DC  20460,  (202)  233-9036. 

SUPPLEMENTARY  INFORMATION: 

I.  Introduction 

This  notice  describes  EPA's  action  to 
approve  as  a  direct  final  decision 
Guam's  request  for  exemption  from  the 
diesel  sulfur  content  requirement  of 
section  211  of  the  Act  and  those  related 
sections  of  EPA's  motor  vehicle  diesel 
fuel  regulations  (40  CFR  part  80).  The 
remainder  of  this  notice  is  divided  into 
eight  parts.  Section  II  provides  the 
background  for  this  action.  Section  III 
summarizes  the  contents  of  the  petition 
by  the  Governor  of  Guam.  Section  IV 
discusses  other  relevant  issues  regarding 
this  decision.  Section  V  presents  EPA's 
proposed  final  action  and  underlying 
rationale.  Finally,  sections  VI  throu^ 
DC  address  EPA's  statutory  authority, 
regulatory  designation  and  economic 
impacts. 

n.  Background 

Section  211(i)(l)  of  the  Act  makes  it 
unlawful,  effective  October  1, 1993,  for 
any  person  to  manufacture,  sell,  supply, 
offer  for  sale  or  supply,  dispense, 
transport,  or  introduce  into  commerce 
motor  vehicle  diesel  fuel  which 
contains  a  concentration  of  sulfur  in 
excess  of  0.05  percent  (by  weight),  or 
which  fails  to  meet  a  cetane  index 
minimum  of  40  (or,  alternatively, 
contains  no  more  than  35  percent 
aromatics).  Section  211(g)  makes  it 
unlawful,  effective  October  1, 1993,  for 
any  person  to  introduce  or  cause  or 
allow  the  introduction  into  any  motor 
vehicle  of  diesel  fuel  which  such  person 
knows  or  should  know  contains  a 
concentration  of  sulfur  in  excess  of  the 
standard  or  fails  to  meet  the  cetane 
index  minimum.  Section  211(i)(3) 
establishes  the  sulfur  content  for  fuel 
used  in  the  certification  of  heavy-duty 
diesel  vehicles  and  engines.  Section 
211(i)(4)  requires  the  Administrator  to 
take  final  action  on  any  petition  filed 
under  section  325, >  which  seeks 


exemption  from  the  requirements  of 
section  211(i),  within  12  months  of  the 
date  of  such  petition. 

Section  325  of  the  Act  provides  that 
upon  application  by  the  Governor  of 
Guam,  American  Samoa,  the  Virgin 
Islands,  or  the  Commonwealth  of  the 
Northern  Mariana  Islands,  the 
Administrator  may  exempt  any  person 
or  source  in  such  territory  from  various 
requirements  of  the  Act,  including 
sections  211  (i)  and  (g).  Sudi  exemption 
may  be  granted  if  the  Administrator 
finds  that  compliance  with  such 
requirements  is  not  feasible  or  is 
unreasonable  due  to  imique 
geographical,  meteorological,  or 
economic  factors  of  such  territory,  or 
such  other  local  fectors  as  the 
Administrator  deems  significant. 

m.  Petition  for  Exemption 

On  May  7, 1993,  the  Honorable  Joseph 
F.  Ada,  Ck>vemor  of  the  Territory  of 
Guam,  submitted  a  petition  to  exempt 
motor  vehicle  diesel  fuel  in  Guam  from 
the  sulfur  content  requirements  of 
sections  211(i)(l)  and  211(g)(2)  of  the 
Act,  and  the  EPA  regtilations 
promulgated  et  40  CFR  pa'l  80.  The 
petition  is  based  on  geographical, 
meteorological,  air  quaUty,  and 
economic  fectors  unique  to  Guam. 

If  granted,  the  exemption  would  apply 
to  all  persons  in  Guam  subject  to  the 
prohibitions  of  sections  211(i)(l)  and 
211(g)(2)  of  the  Act  and  the  diesel  fuel 
requirements  in  40  CFR  part  80.  The 
exemption  would  apply  to  all  persons 
who  manufacture,  sell,  supply,  offer  for 
sale  or  supply,  dispense,  tiansport,  or 
introduce  into  commerce  motor  vehicle 
diesel  fuel,  or  who  introduce  diesel  fuel 
into  motor  vehicles,  in  Guam.  Guam  is 
not  requesting  an  exemption  from  the 
minimum  cetane  requirement  for  motor 
vehicle  diesel  fuel  as  set  forth  in 
sections  211(i)(l)  and  211(g)(2). 

The  following  discussion  summarizes 
the  contents  of  the  petition. 

A.  Geography  and  Location  of  Guam 

Guam  is  a  U.S.  Territory  and  the 
southern-most  island  in  the  Marianas 
Archipelago,  on  the  southern  extension 
of  the  undersea  Honshu  Ridge.  Guam  is 
located  roughly  3,700  miles  west- 


>  Section  211(iK4)  miitakenly  rafen  to 
•xemptioni  under  tection  324  of  the  Act  ("Vapor 


Recovery  for  Small  Busineu  Marketers  of 
Petroleum  Products"),  while  the  proper  reference  is 
to  section  325.  Congress  dearly  intended  to  refer  to 
section  325,  as  shown  by  the  language  used  in 
section  2ll(t}(4),  and  the  United  States  Code 
citation  used  in  section  806  of  the  Clean  Air  Act 
Amendments  of  1390.  Public  Law  No.  101-549. 
Section  S06  of  the  Amendmoits,  which  added 
paragraph  i  to  section  211  of  the  Act.  used  42  U.S.C. 
7625-1  as  the  United  States  Code  designation  for 
section  324.  This  u  the  proper  designation  for 
section  325  of  the  Act  Also  see  136  Cong.  Rec 
SI7236  (daily  ed.  October  26, 1990)  (statement  of 
Sen.  Murkowski). 


southwest  of  Honolulu  and  1,550  miles 
south  of  Tokyo.  Guam  is  a  small  island, 
measuring  approximately  28  miles  long 
and  between  4  and  8.5  miles  v«ride,  with 
a  total  land  area  of  approximately  209 
square  miles.  There  are  no  nearby  land 
masses  downwind  of  Guam  within  1000 
kilometers  (600  miles)  that  could  be 
affected  by  emissions  from  sources  on 
the  island. 

Guam  is  composed  of  two  distinct 
geologic  areas  of  about  equal  size,  lite 
northern  region  is  a  high  coralline 
hmestone  plateau  rising  up  to  850  feet 
above  sea  level.  The  southern  region  is 
mountainous,  of  volcanic  origin,  with 
elevations  of  700  to  1,300  feet. 
Separating  north  from  south  is  a  narrow 
waist  which  is  quite  low,  being 
generally  less  than  200  feet  in  elevation. 

Guam'has  a  population  of  133,152. 
There  are  approximately  140  miles  of 
primary  paved  roads  and  approximately 
330  miles  of  local  streets.  As  of  1991, 
there  were  735  diesel  fueled  motor 
vehicles  registered  in  Guam. 

B.  Climate.  Meteorology  and  Air  Quality 

Guam  has  a  tropical  climate  and  an 
average  annual  rainfall  of  approximately 
98  inches.  Temperatures  range  from 
approximately  60  to  90  degrees 
Faiirenheit.  Consistent  trade  winds 
prevail  from  the  northeast  and  southeast 
quadrants  of  the  island  over  90%  of  the 
time.  The  easterly  trade  winds  are  the 
strongest  and  most  constant  throughout 
the  dry  season  when  sustained  wind 
speeds  of  15  to  25  mph  are  very 
common.  This  meteorology  combined 
with  its  geographic  location,  have  a 
beneficial  impact  on  the  island's  air 
quality. 

At  tne  present  time,  Guam  is  in 
attainment  with  all  primary  national 
ambient  air  quahty  standards  (NAAQS), 
with  the  exception  of  sulfur  dioxide  in 
two  areas.  One  area  is  defined  by  a 
circle  3.5  kilometers  in  radius  around 
the  Piti  Power  Plant.  The  other  area  is 
defined  by  a  circle  3.5  kilometers 
aroimd  Tanguisson.  Both  of  these  areas 
are  designated  nonattainment  for  sulfur 
dioxide  as  a  result  of  monitored  and 
modeled  exceedances  of  the  ambient 
sulfur  dioxide  standards  in  the  1970's 
prior  to  implementing  changes  to  power 
generation  faciUties.  The  petition  claims 
that  Guam's  air  quality  has  improved  in 
recent  years  as  the  result  of  eUmination 
of  certain  power  generation  facilities 
and  their  replacement  by  newer,  cleaner 
units,  as  well  as  the  updating  of  existing 
large  facilities.  Guam  behaves  that  the 
area  around  Piti,  in  particular,  is  now  in 
attainment  for  sulfur  dioxide  and  is  in 
the  process  of  collecting  data  for  a 
petition  for  redesignation.  As  for  the 
nonattainment  area  aroimd  Tanguisson, 
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there  are  no  plans  to  petition  for 
redesignation.  However,  this 
nonattainment  area  only  Includes  two 
small  villages  and  a  U.S.  Air  Force 
Annex,  none  of  which  attract  significant 
vehicle  tra£Ba 

Information  provided  to  the  Agency 
subsequent  to  me  petition  indicates  that 
on  an  unnnjil  basis,  the  diesel-foeled 
vehicles  on  Guam  are  estimated  to  emit 
less  than  0.1%  of  the  maximum 
potential  sulfur  dioxide  emissions  from 
other  sources  on  Guam,  given  the 
current  sulfur  content  of  diesel  fuel 
used  in  motor  vehicles.*  Therefore, 
Guam's  continued  use  of  diesel  fuel 
with  a  maximum  sulfur  content  of  0.6% 
by  weight  is  not  expected  to  have  any 
significant  impact  on  the  ambient  air 
quality  status  of  Guam,  including  the 
status  of  the  two  areas  designated  as 
nonattainment  for  sulfur  dioxide, 
because  of  the  minimal  contribution  by 
motor  vehicles  to  the  sulfur  dioxide 
levels. 

C.  Economic  Factors 

Guam's  remote  location  and  resource- 
poor  economy  result  in  the  need  to 
import  raw  materials  and  consumer 
goods,  including  foel  oil,  at  unusually 
high  transportation  costs.  The  island  has 
no  known  oil  resources  and  no 
operating  refinery.  Oil  companies 
supplying  Guam  import  diesel  from  four 
foreign  sources:  Singapore,  Indonesia. 
Australia  end  the  PhUippines. 
Essentially  all  of  the  island's  petroleum 
products  are  refined  in  Singapore.  Oil 
companies  in  Sipgapore  do  not 
presently  refine  diesel  fuel  that  meets 
the  0.05%  sulfur  requirement  and  have 
indicated  that  Guam's  diesel  demand  is 
not  large  enough  to  justify  the  multi- 
million  dollar  investment  that  would  be 
necessary  to  do  so.  Consequently,  low 
sulfur  fuel  would  have  to  be  imported 
from  the  U.S.  mainland. 

The  petition  states  that  it  could 
conceivably  cost  Guam  foel  suppliers 
between  $14,500,000  and  $22,300,000 
annually  to  comply  with  the  low-sulfur 
standard.  This  high  cost  of  compliance 
is  due  to  several  factors:  additional 
transportation  costs  associated  with 
importing  foel  fitsm  the  mainland; 
construction  of  new  storage  facilities 
needed  to  segregate  low  sulfur  and  high 
sulfur  foel.  and  also  to  store  larger 
quantities  of  foel  since  shipments 
would  be  less  fi«quent  and  possibly  less 


reliable  coming  from  the  mainland:  > 
and  the  hi^er  purchase  pries  of  low 
sulfur  foel.  All  foel  suppliers  state  that 
these  costs  would  be  passed  on  to 
Guam's  diesel  foel  consumers,  who 
already  pay  between  $1.47  to  $1.58  a 
gallon,  one  of  the  highest  rates  in  the 
U.S.  Yet  Guam  residents  earn  Incomes 
well  below  the  national  average.*  Guam 
estimates  that,  if  It  is  forced  to  import 
low-sulfur  diesel  foel  from  the  U.S. 
mainland,  the  cost  per  gallon  of  diesel 
foel  would  Increase  by  30-46  cents 
(compared  to  the  estimated  3  to  5  cents 
per  gallon  increase  to  meet  the  low- 
sulfur  diesel  requirement  in  the 
mainland). 

D.  Enviroiunental  Factors 

The  Government  of  Guam  requires 
operating  permits  that  limit  the  sulfur 
content  of  diesel-foel  for  electric 
generating  units  to  0.6  percent  by 
weight  or  less.  This  obligation  limits  the 
importation  of  No.  2  diesel  foel  for  all 
diesel  foel  needs  to  the  0.6  percent  or 
less  level.  Information  derived  fi^m 
proprietary  data  supplied  by  the  oil 
companies  on  Guam  shows  that  No.  2 
diesel  foel  imports  during  1992  had  a 
sulfur  content  in  the  range  of  0.39 
percent  to  0.50  percent  (by  weight)  and 
the  cetane  index  was  in  the  range  of  48 
to  55.  If  this  exemption  is  granted, 
motor  vehicles  would  continue  to  use 
diesel  foel  with  a  sulfur  content  less 
than  0.6  percent  by  weight. 

As  of  1991.  there  were  only  735 
diesel-foeled  vehicles  registered  with 
the  Motor  Vehicle  Division  of  Guam, 
representing  approximately  1%  of  the 
total  vehicle  population  on  Guam.  The 
small  amount  of  sulfur  dioxide  emitted 
fit}m  these  vehicles,  as  noted  in  section 
B  above,  is  dispersed  by  the  island's 
trade  winds  and  presents  no  health  risk 
nor  causes  any  air  quality  standard  to  be 
exceeded. 

IV.  Other  Issues 

EPA  addressed  several  other  issues  In 
the  American  Samoa  decision '  and  is 
addressing  them  here  in  a  maimer 
consistent  with  its  earlier  decision. 

Issue:  Sale  of  Certified  Engines 

EPA  believes  that  the  prohibition 
against  the  sale  of  uncertified  engines  in 
Guam  (as  in  American  Samoa)  should 
continue  to  apply.  Beginning  with 


I  Memo  £rom  Ed  Settle,  R.  W  Beck  and  AModates. 
luly  1.  1993.  Thii  oifanlzalica  does  permit 
applicatioo4  for  major  tulfui  dioxide  tourca*  on 
Guam  and  Ij  working  on  tiie  mainteoancs  plao  Cor 
the  redostgnation  request  of  the  Cabras-Piti 
Qonattai&ment  i 


3  Shipping  time  from  the  U.S.  mainland  to  Guam 
is  approximately  18  days:  36  days  round-trip.  Ships 
from  Singapore  to  Guam  only  require  8  days. 

*In  1968,  Guam's  per  capita  income  ranked  below 
all  fifty  states  at  S7,174.  The  national  average  per 
capita  Income  for  1968  was  S16.48Q. 

>The  Agency  granted  American  Samoa's  petition 
for  an  exemption  from  the  diesel  sulfur 
requirements  oo  July  20. 1992.  57  FR  32010. 


model  year  1994,  some  heavy-duty 
diesel  engines  probably  could  be 
equippeowith  devices  which  will  be 
aaversely  impacted  bv  the  level  of 
sulfur  in  diesel  foel  allowed  by  the 
exemption  being  granted  today,  but  it  is 
possible  that  some  emissions  benefits 
can  still  be  accrued.  If  the  use  of  high- 
sulfur  diesel  foel  causes  vehicles 
equipped  with  aftertreatment  devices  to 
emit  certain  pollutants  at  higher  levels 
than  would  be  emitted  from  such 
engines  without  the  aftertreatment 
devices,  the  Agency  may  consider, 
among  other  things,  allo'wing  the  sale  of 
certified  engines  without  the  affected 
devices.  As  expressed  in  the  American 
Samoa  exemption,  the  Agency  beheves 
such  decisions  should  be  made  on  a 
case-by -case  basis  upon  receipt  of 
evidence  to  support  those  decisions. 

Issue:  Exemption  From  Tampering 

EPA  believes  that  a  blanket  waiver 
from  the  tampering  prohibition  for 
model  year  1994  and  later  heavy-duty 
engines  would  allow  tampering  in 
situations  where  such  tampering  may 
restilt  in  an  increase  in  emissions.  For 
example,  removal  of  an  emissions 
related  device  that  is  not  affiected  by  the 
high  sulfur  foel  or  is  rendered  less 
effective  but  not  inoperative  by  the 
high-sulfur  foel  woidd  increase 
emissions  over  what  would  have 
occurred  in  the  absence  of  tampering. 

Nevertheless,  some  model  year  1994 
and  later  heavy-duty  engines  may  be 
built  with  after-treatment  devices  that 
may  be  rendered  inoperative  by  the  use 
of  diesel  foel  with  sulfur  content 
exceeding  0.05%  (by  weight).  The 
exercise  of  enforcement  discretion  may 
be  appropriate  to  allow  the  removal  of 
such  after-treatment  devices.  However, 
EPA  shall  not  allow  tampering  with  an 
emissions  control  device  that  has  been 
or  is  likely  to  be  rendered  less  effective, 
but  not  rendered  inoperative,  as  a  result 
of  the  use  of  higher  sulfur  foel  unless 
there  is  evidence  that  it  may  actually 
cause  an  increase  in  certain  pollutants 
as  discussed  above. 

Issue:  Warranty  Exemption 

The  Agency  acknowledges  that 
vehicles  which  were  certified  with  low 
sulfur  diesel  foel  may  be  unable  to  meet 
federal  emissions  standards  if  they  are 
foeled  on  high  sulfur  diesel  foel. 
However,  EPA  believes  an  exemption 
from  the  general  warranty  provisions  of 
section  207  is  imnecessary  to  protect 
manufacturers  from  unreasonable 
warranty  recoveries  by  purchasers.  The 
emission  defect  warranty  requirements 
imder  section  207(a)  of  the  Act  require 
en  engine  manufacturer  to  warrant  that 
the  engine  shall  conform  at  the  time  of 
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sale  to  applicable  emission  regulations 
and  that  the  engine  is  free  from  defects 
which  cause  the  engine  to  fail  to 
conform  with  applicable  regulations  for 
its  useful  life.  In  practice,  this  warranty 
is  applicable  to  a  specific  list  of 
emissions  and  emissions  related  engine 
components. 

It  nas  been  consistent  EPA  policy  that 
misuse  and/or  improper  maintenance  of 
a  vehicle  or  engine  by  the  purchaser, 
including  misfueling,  may  create  a 
reasonable  basis  for  denying  warranty 
coverage  for  the  S]}ecific  emissions  and 
emissions  related  engine  components 
affected  by  this  misuse.  In  this  case, 
while  use  of  fuel  exempted  from  the 
sulfur  content  limitation  cannot  be 
considered  "misfueling",  it  will  have 
the  same  adverse  effect  on  emissions 
control  components.  Thus,  EPA  believes 
that  where  tne  use  of  noncomplying 
diesel  fuel  will  have  an  adverse  impact 
on  the  emissions  durability  of  specific 
engine  parts  or  systems,  such  as  a  trap 
oxidizer  or  other  after-treatment 
devices,  the  manufacturer  will  have  a 
reasonable  basis  for  denying  warranty 
coverage  on  that  part  or  other  related 
parts.  However,  as  has  consistently  been 
EPA's  policy,  those  components  not 
adversely  affected  by  the  misfueling 
should  continue  to  receive  full 
emissions  warranty  coverage.  In  any 
event,  the  number  of  engines  likely  to  be 
covered  in  Guam,  and  the  potential  for 
excessive  costs  or  disputes,  are 
extremely  small.  EPA  will  expeditiously 
consider  manufacturers'  suiggestions  for 
remedies  to  these  situations  on  a  case- 
by-case  basis  as  they  occur. 

Issue:  Recall  Liability 

Heavy-duty  engine  manufactiirers  are 
responsible  for  recalling  and  repairing 
engines  that  do  not  comply  with 
emission  requirements  for  their  useful 
lives.  The  EPA  tests  engine  classes  to 
determine  whether  engines  comply  with 
applicable  emission  standards  when 
properly  used  and  maintained.  Under 
section  207(c),  if  a  substantial  number  of 
engines  in  a  specific  engine  class  do  not 
comply  when  tested,  that  entire  class 
can  be  recalled.  If  a  situation  arose  in 
which  an  engine  fueled  with 
noncomplying  diesel  fuel  were  included 
in  an  EPA  in-use  compUance  test 
program,  EPA  would  determine,  on  a 
case-by-case  basis,  if  the  noncompliance 
were  the  result  of  the  use  of 
noncomplying  diesel  fuel.  If  it  were 
determined  that  the  noncomplying 
diesel  fuel  was  the  cause  of  the  engine's 
failure  to  meet  the  applicable  emission 
standards,  that  fact  would  be  considered 
before  seeking  a  recall  of  the  class. 
Given  the  £act  that  only  high-sulfur 
diesel  fuel  (over  0.05%  by  weight)  will 


be  used  in  vehicles  in  Guam,  just  as  in 
American  Samoa,  the  Agency  does  not 
intend  to  use  test  results  (emissions 
levels)  from  those  vehicles  to  show 
noncompUance  by  those  engines  for  the 
purpose  of  recalling  an  engine  class.  In 
cases  in  which  it  was  determined  that 
the  overall  class  was  subject  to  recall, 
however,  individual  engines  would  not 
be  excluded  from  repair  on  the  basis  of 
the  fuel  used.  Manufacturers  are 
responsible  for  repairing  any  engine  in 
the  recalled  class  regardless  of  its 
history  of  tampering  or 
malraaintenance.  The  situation  that 
would  occur  in  Guam  is  no  different 
and  thus  the  manufacturers  should 
remain  liable  for  performing  recall 
repairs  on  these  engines  when  required. 

V.  Final  Action  I 

Because  of  its  remote  location  and 
lack  of  internal  petroleum  suppUes  and 
refining  capability,  Guam  must  rely  on 
the  importation  of  diesel  fuel  and  other 
petroleum  products  for  use  in  motor 
vehicles  and  non-road  sources.  The 
refineries  currently  supplying  Guam's 
diesel  fuel  needs  do  not  have  the 
capability  to  produce  diesel  fuel  that 
meets  the  sulfur  requirement  of  sections 
211  (i)  and  (g)  of  the  Act,  and  have 
indicated  that  Guam's  diesel  demand  is 
not  large  enough  to  justify  the  multi- 
million  dollar  investment  that  would  be 
necessary  to  produce  0.05%  sulfur 
diesel  fuel.  Consequently,  Guam  would 
have  to  import  low  sulfur  fuel  from  the 
U.S.  mainland. 

Guam  currently  does  not  obtain  any 
petroleum  products  from  the  mainland. 
The  cost  of  importing  low-sulfur  diesel 
fuel  from  the  mainland  would  add  30- 
46  cents  to  the  cost  per  gallon  of  diesel 
fuel  in  Guam.  Transportation  and  fuel 
costs  would  rise  significantly  In 
addition,  if  stationary  sources  continue 
to  use  high-sulfur  diesel,  importing  low- 
sulfur  diesel  fuel  would  require  the 
costly  construction  of  separate  storage 
facilities.  Even  if  Guam  were  to  import 
low-sulfur  diesel  fuel  for  all  its  diesel 
fuel  needs,  new  storage  fadliues  would 
be  necessary  to  store  larger  quantities  of 
fuel  since  shipments  would  be  less 
frequent  and  possibly  less  reliable 
coming  from  the  mainland  as  explained 
previously  in  this  document 

By  requiring  Guam  to  comply  with 
the  sulfur  requirement  of  sections  211(i) 
and  211(g),  a  major  economic  burden 
would  be  placed  on  the  persons  on 
Guam  with  Uttle  or  no  environmental 
benefit.  Although  Guam  has  two  areas 
that  are  designated  nonattainment  for 
sulfur  dioxide,  various  control  strategies 
have  l)een  Implemented  which  EPA 
believes  will  result  in  at  least  one  of 
these  areas  reaching  attainment  for 


ambient  sulfur  dioxide  standards  by 
1996.S  Thus,  Guam  is  in  the  process  of 
preparing  a  petition  for  redesignation 
for  this  area.  Despite  the  possibility  that 
the  use  of  high-sulfur  diesel  fuel  may 
cause  increased  particulate  sulfate 
emissions  in  diesel  vehicles  equipped 
with  trap  systems  or  oxidation  catalysts, 
any  increase  in  sulfate  jjarticulates 
emitted  by  such  vehicles  would  be 
dispersed  by  the  island's  easterly  trade 
winds  and  would  present  a  minimal 
threat  to  public  health  or  the 
environment.  Because  of  the  small 
number  of  diesel  vehicles  on  Guam  and 
the  current  stilfur  content  restrictions 
Guam  imposes  on  diesel  fuel,  granting 
this  exemption  would  not  likely  lead  to 
futiu^  problems  in  maintaining 
compliance  with  any  National  Ambient 
Air  QuaUty  Standards,  including  sulfur 
dioxide. 

The  Environmental  Protection 
Agency's  final  action  is  to  exempt  the 
Territory  of  Guam  fitjm  compUance 
with  the  sulfur  content  requirements  for 
diesel  fuel  under  sections  211(i)(l)  and 
(g)(2)  of  the  Act,  and  EPA's  motor 
vehicle  diesel  fuel  regulations  at  40  CFR 
part  80.  This  action  does  not  exempt 
Guam  from  the  minimum  cetane  index 
requirement  or  the  alternative  aromatic 
level  requirement  in  these  sections  of 
the  Act  or  EPA  regulations.  The  Agency 
believes  that  compliance  with  the  sulfur 
requirement  is  unreasonable  given  the 
substantial  increased  costs  to  persons  on 
Guam  and  the  minimal  benefits  to 
Guam's  air  quality.  These  impacts 
would  be  the  direct  result  of 
geographical,  meteorological  and 
economic  factors  unique  to  the  Territory 
of  Guam. 

This  action  is  being  taken  without 
prior  proposal  because  EPA  believes 
that  the  decision  to  exempt  Guam  from 
the  diesel  fuel  sulfur  requirements  is 
noncontroversial  and  anticipates  no 
significant  adverse  comments  on  this 
action. 

In  a  petition  involving  very  similar 
factors,  EPA  exempted  American  Samoa 
from  these  same  diesel  fuel 
requirements  (56  FR  58243,  November 
18, 1991).  Consistent  with  this  decision, 
the  EPA  has  decided  to  approve  the 
exemptions  requested  by  Guam  as  a 
direct  final  decision. 


•On  Octobor  19, 1992,  Guam  (ubmitted  ■  petition 
to  the  EPA  requesting  that  proposed  electric 
generating  units  on  Guam  be  exempted  from  several 
nonattainment  area  requirement!  applicable  to  the 
Cafan*-Piti  area,  which  \a  one  of  the  sulfur  dioxide 
nonattainment  areas  on  Guam.  EPA  has  proposed 
to  grant  the  exemption  (58  FR  13579,  March  12, 
1993)  on  the  conditian  that,  witiiin  three  years  from 
the  estiva  date  of  the  waiver.  Guam  shall  submit 
to  the  EPA  a  raquaat  for  radaaignation  of  this  area 
to  adainmaot  lot  tha  sulfur  dioxide  NAAQS. 
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The  public  should  be  advised  that  this 
action  will  be  efkddve  November  22, 
1993,  unless  EPA  receives  notice  by 
October  21, 1993,  that  someone  wishes 
to  submit  adverse  or  critical  comments. 
If  such  notice  is  received,  this  action 
will  be  withdrawn.  If  it  is  withdrawn. 
EPA  will  publish  a  notice  announcing 
its  withdrawal  before  the  effective  date 
provided  In  today's  notice.  A  second 
notice  will  then  request  comments  on  a 
proposed  decision  regarding  Guam's 
request 

This  procedure  allows  the 
opportunity  for  public  comment  and 
opportunity  for  oral  presentation  of  data 
as  required  under  section  307(d]  of  the 
Act.  This  procedure  also  provides  an 
expedited  procedure  for  final  action 
where  a  decision  is  not  expected  to  be 
controversial  and  no  adverse  comment 
is  expected.  In  the  event  this  decision  is 
not  finalized  by  the  October  1. 1993 
effective  date  for  the  low  sulfur  fuel 
requirements,  EPA  will  regard  Guam  as 
a  low  priority  for  enforcement  of  the 
diesel  sulfur  requirement,  pending  the 
final  decision  on  Guam's  petition. 

VL  SUtutory  Authority 

Authority  for  the  action  described  in 
this  notice  is  in  section  325(a)(1)  (42 
U.S.C.  7625-l(a)(l))  of  the  Qean  Air 
Act,  as  amended. 

Vn.  Administrative  Designation  and 
Regulatory  Analysis 

Under  Executive  Order  (E.O.)  12291, 
the  Agency  miist  judge  whether  a 
regulation  is  "major"  and  thus  subject  to 
the  requirement  to  prepare  a  regulatory 
impact  analysis.  The  decision 
announced  today  alleviates  any 
potential  adverse  economic  impacts  in 
Guam  and  is  not  a  regulation  or  rule  as 
defined  in  E.0. 12291.  Therefore,  no 
regulatory  impact  analysis  has  been 
prepared. 

Vm.  Inq)«ct  on  Small  Entities 

Pursuant  to  the  Regiilatory  Flexibility 
Act,  5  U.S.C.  801  through  612, 
whenever  an  agency  is  required  to 
publish  a  general  notice  oi  rulemaking 
for  any  proposed  or  final  rule,  it  is 
required  to  certify  that  a  regulation  will 
not  have  a  significant  adverse  economic 
impact  on  a  substantial  number  of  small 
business  entities.  Today's  decision  is 
not  a  rulemaking.  Furthermore,  the 
action  eases  requirements  otherwise 
applicable  to  anected  entities.  Thus,  it 
will  not  result  in  a  significant  adverse 
impact  on  a  substantial  number  of  small 
business  entities. 

DL  Paperwork  Reduction  Act 

The  Paperwork  Reduction  Act  of 
1980.  44  U.S.C.  3501  et  seq.,  and 


implementing  regulations.  5  CFR  part 
1320.  do  not  apply  to  this  action  as  it 
does  not  involve  the  collection  of 
information  as  defined  therein. 

Dated:  September  13. 1993. 
Carol  M.  Brownar. 
Administrator. 

(FR  Doc  93-23063  Piled  9-20-93:  8:45  am] 
nuMQCooe( 


GENERAL  SERVICES 
ADMINISTRATION 

41  CFR  Part  101-40 

[FPMR  Amendment  0-1 02] 

Tranaportation  of  Houaahdd  Gooda 

AGENCY:  Federal  Supply  Service,  GSA. 
ACnOM;  Final  rule. 

SUMMARY:  This  regiilation  contains 
revised  policy  concerning  the  period 
household  goods  rate  tenders,  submitted 
under  the  centralized  hous^old  goods 
program,  will  be  in  eSsct  and  updates 
organizational  references.  The 
regulation  will  enhance  the  use  of 
electronic  data  interchange  for  tender 
filing  and  certain  other  administrative 
requirements. 

EFFECTIVE  DATE:  September  21, 1993. 
'for  further  MF0RMATK3N  CONTACT: 
Caria  Young,  Travel  and  Transportation 
Management  Branch  (OFBX),  913-236- 
2510. 

supplementary  information:  The 
General  Services  Administration  (GSA) 
has  determined  that  t^<«  rule  is  not  a 
major  rule  for  the  purposes  of  Executive 
Order  12291  of  February  17, 1981, 
because  it  is  not  likely  to  result  in  an 
annual  eSect  on  the  economy  of  $100 
million  or  more;  a  major  increase  in 
costs  to  consumers  or  others;  or 
significant  adverse  effects.  GSA  has 
based  all  administrative  decisions 
imderlying  this  rule  on  adequate 
information  concerning  the  need  for  and 
consequences  of  this  rule;  has 
determined  that  the  potential  benefits  to 
society  from  this  rule  outweigh  the 
potential  costs  and  has  maximized  the 
net  benefits:  and  has  chosen  the 
alternative  approach  involving  the  least 
net  cost  to  society. 

Regulatory  Flexibility  Act 

This  final  rule  is  not  required  to  be 
published  in  the  Federal  Register  for 
notice  and  comment  Therefore,  the 
Regulatory  Flexibility  Act  does  not 
apply. 


List  of  SobJectB  in  41  CFR  Part  101-40 

Freight.  Government  property 
management.  Moving  oi  household 
goods.  Office  relocation.  Transportation. 

For  reasons  set  forth  in  the  preamble. 
41  CFR  part  101-40  is  amended  as 
follows: 

1.  The  authority  citation  for  part  101- 
40  continues  to  read  as  follows: 

Andiority:  Sec  20S(c),  63  SUt  390;  (40 
U.S.C  486(c)). 

PART  101-40— TRANSPORTATION 
AND  TRAFFIC  MANAGEMENT 

Subpart  101-40.2— CMitrallzad 
Houaahold  Gooda  Traffic  Management 
Program 

2.  Section  101-40.202  is  revised  to 
read  as  follows: 

1101-40202    The  Qeneral  Servlcea 
Administration  houeehoM  good*  lander  of 
eecvice  (T08)  egr— ment 

As  part  of  the  centralized  household 
goods  traffic  management  program,  GSA 
has  developed  a  master  household 
goods  tender  of  service  (TOS) 
agreement.  This  agreement  establishes 
carrier  service  and  performance 
standards  which  participating  carriers 
agree  to  provide.  Commercial  carriers 
desiring  to  participate  in  this  program 
must  enter  into  individual  TOS 
agreements  with  GSA,  acting  on  behalf 
ofexecutive  agencies.  Carriers  that 
desire  to  enter  into  a  TOS  agreement  or 
agencies  desiring  additional  information 
should  contact  the  General  Services 
Administration,  Travel  and 
Transportation  Management  Branch 
(6FB^.  1500  East  Bannister  Road, 
Kansas  Qty,  MO  64131. 

3.  Section  101-40.203-1  is  revised  to 
read  as  follows: 

1101-40203-1    Household  goods  rats 


CJSA  will  accept  or  reject  household 
goods  carriers'  rate  tenders  (see  §  101- 
40.306)  on  behalf  of  executive  agencies. 
Executive  agencies  shall  reject  rate 
tenders  not  submitted  in  accordance 
with  this  subpart  101-40.2.  Household 
goods  carriers'  TOS  agreements  and 
individual  rate  tenders  covering 
interstate  and  intrastate  shipments  shall 
be  submitted  to  the  Chief,  Travel  and 
Transportation  Management  Branch 
(6FBX).  (See  §  101-40.101-1.)  Rate 
tenders  shall  be  effective  for  a  12-month 
period  beginning  October  1  of  each  year 
unless  a  snorter  period  is  prescribed  by 
the  Chief,  6FBX.  To  qualify  under  the 
centralized  ho\isehold  goods  traffic 
management  program,  these  tenders 
mustbe  submitted  in  accordance  with 
instructicms  issued  by  the  Chief.  6FBX. 


1 
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Dated:  July  13. 1993. 
Roger  W.  Johneon. 

Administrator  of  General  Services. 

[FR  Doc  93-22976  Filed  »-20-93;  8:45  am) 

MLLMQ  COM  «aO-M-H 

DEPARTMENT  OF  THE  INTERIOR 
43  CFR  Part  2 

Records  and  Teatimony 

AGENCY:  Office  of  Hearings  and  Appeals, 

Interior. 

action:  Final  rule. 

SUMMARY:  This  docviment  updates  the 
current  list  of  field  offices  of  the  Office 
of  Hearings  and  Appeals  in  paragraph  3 
of  appendix  B — Bureaus  and  Offices  of 
the  Department  of  the  Interior,  43  CFR 
part  2,  to  reflect  changes  which  have 
been  ejected  heretofore.  It  removes  the 
words  "(Indian  Probate)"  in  the  titles  of 
Administrative  Law  Judge  in  Usted  field 
offices  concerned  and  reflects  changes 
of  address  of  listed  field  offices  in 
Knoxville.TN,  Phoenix.  AZ,  Twin 
Cities,  MN,  Albuquerque,  NM,  and 
Oklahoma  City.  OK. 
EFFECTIVE  DATE:  September  21. 1993. 
FOR  FURTHER  INFORMATION  CONTACT: 
Frances  A.  Patton,  (703)  235-3810. 
SUPPLEMENTARY  INFORMATION:  Since  this 
is  an  action  reflecting  agency 
management  and  changes  of  titles  and 
addresses  of  field  offices  which  have 
previously  been  effected,  the  proposed 
rulemaking  process  is  determined  to  be 
unnecessary  and  impractical. 

List  of  Subjects  in  43  CFR  Part  2 

Administrative  practice  and 
procedure,  Classified  information, 
Freedom  of  Information,  Privacy. 

Therefore,  under  authority  of  the 
Secretary  of  the  Interior  contained  in  5 
U.S.C  301,  paragraph  3  of  appendix  B — 
Bureaus  and  Offices  of  the  Department 
of  the  Interior,  43  CFR  part  2,  is 
amended  as  follows: 

PART  2— [AMENDED] 

1.  The  authority  citation  for  Part  2 
continues  to  read: 

Authority:  5  O.S.C  301,  552.  and  552a:  31 
U.S.C  9701;  and  43  U.S.C  1460,  unless 
otherwise  noted. 

Appendix  B — (Amended) 

2.  Paragraph  3  of  Appendix  B — 
Bureaus  and  Offices  of  the  Department 
of  the  Interior,  43  CFR  Part  2,  is 
amended  by  removing  the  words 

' '  (Indian  Probate) "  in  the  titles  of 
Administrative  Law  Judge  in  the  third 
through  seventh  listed  offices,  and  by 


changing  addresses  of  the  listed  field 
offices  in  Knoxville.  TN,  Phoenix,  AZ, 
Twin  Cities,  MN,  Albuquerque,  NM, 
and  Oklahoma  City,  OK,  to  read  as 
follows: 

Administrative  Law  Judge,  710  Locust  St., 

Federal  Building,  Suite  116,  Knoxville,  TN 

37902 
Administrative  Law  Judge,  2901  N.  Central 

Ave.,  Suite  955,  Phoenix,  AZ  85012-2739 
Administrative  Law  Judges,  Bishop  Henry 

Whipple  Federal  Building,  1  Federal  Drive, 

rooms  674  and  688.  Fort  Snelling.  MN 

55111 
Administrative  Law  Judge,  1700  Louisiana 

N.E.,  Suite  220.  Albuquerque,  NM  87110 
Administrative  Law  Judge,  215  Dean  A. 

McGee  Ave.,  room  507,  Oklahoma  City,  OK 

73102 

Dated:  September  3, 1993. 
Bonnie  R.  Cohen, 

Assistant  Secretary— Policy,  Management 
and  Budget. 

(FR  Doc.  93-22973  Filed  9-20-93;  8:45  am] 

BOIMQ  CODE  4310-79-M 


DEPARTMENT  OF  VETERANS 
AFFAIRS 

48  CFR  Parta  814,  833,  836,  and  852 

VA  Acqulaltion  Regulation:  Changaa  to 
Solicitation  Provlalona,  Contract 
Clauaea,  and  Their  Preacriptiona 

RIN-2900AC87 

AGENCY:  Department  of  Veterans  Affairs. 
ACTION:  Final  rule. 

SUMMARY:  The  Department  of  Veterans 
Affairs  (VA)  is  issuing  as  final  and 
without  change  the  proposed  rule 
published  in  the  Federal  Register  (FR) 
on  June  7, 1993,  at  58  FR  31937.  The 
proposed  rule  eliminated  dupUcative 
VA  Acquisition  Regulation  (VAAR) 
coverage,  made  VA's  regulation 
consistent  with  the  Federal  Acquisition 
Regulation  (FAR),  and  added  a 
prescription  for  a  VA  clause. 
EFFECTIVE  DATE:  September  21, 1993. 
FOR  FURTHER  INFORMATION  CONTACT:  Lisa 
Russell,  Acqmsition  PoUcy  Division 
(95A).  Office  of  Acquisition  and 
Materiel  Management,  Department  of 
Veterans  A&irs.  810  Vermont  Avenue, 
NW.,  Washington,  DC  20420,  (202)  233- 
5001. 

SUPPLEMENTARY  INFORMATION: 

L  Background 

The  E)epartment  of  Veterans  Affairs 
identified  areas  of  the  VA  Acquisition 
Regulation  (VAAR)  that  required 
amending  to  make  VA's  regtilation  more 
consistent  with  the  organizational 
structure  of  the  Federal  Acquisition 
Regulation  (FAR).  In  accordance  with 


FAR  Subpart  1.304 — Agency  control 
and  compliance  procedures,  VA  is 
eliminating  coverage  that  was 
duplicative  of  material  contained  in  the 
FAJR.  Specifically,  the  follow^ing  items 
are  amended:  Item  I — VAAR  814.203-1, 
Mailing  or  delivery  to  prospective 
bidders,  is  revised  to  remove  the 
reference  to  VAAR  836.302,  Pre- 
soUcitation  notices.  Item  n — VAAR 
833.1,  Protests,  is  revised  to  change  the 
location  of  the  office  designated  for 
receipt  of  protest  and  VAAR  833.106. 
Solicitation  provision,  to  change  the 
prescription  for  solicitation  provisions. 
Item  ffl— VAAR  836.302,  Pre- 
soUdtation  notices,  is  deleted.  FAR 
36.302,  Presolicitation  notices, 
adequately  provides  guidance  for 
preparing  and  issuing  presolicitation 
notices  for  construction  contracts, 
therefore,  VAAR  coverage  is  not 
required.  Item  IV — adds  a  clause 
prescription  at  VAAR  836.513  for  VAAR 
clause  852.236-87,  Safety  requirements. 
Item  V-VAAR  provision  852.208-70, 
Change  in  rates  for  pubUc  utiUties,  is 
deleted.  Review  of  coverage  at  FAR 
8.305,  Rate  increases,  indicates  that  FAR 
coverage  is  sufficient  to  meet  VA  needs. 
Item  VI— VAAR  provision  852.214-73, 
Bid  samples,  is  revised  to  more  closely 
conform  to  FAR  provision  52.214-20, 
Bid  Samples.  Item  Vn— VAAR  provision 
852.233-2.  Service  of  protest,  is  deleted. 
FAR  provision  52.233-2,  Service  of 
Protest,  sufficiently  meets  the  agency's 
needs.  Item  VUI — VAAR  clause 
852.236-87,  Safety  requirements,  is 
revised  to  eliminate  information  that  is 
inconsistent  with  FAR  clause  52.236- 
13,  Accident  prevention,  and  change  the 
title  of  the  VAAR  clause  to  Accident 
Prevention.  One  comment  addressing 
VAAR  852.236-87,  Accident 
Prevention,  was  received.  The 
commenter  did  not  differentiate 
between  instructing  the  contractor  to 
take  corrective  action  and  stopping  the 
work  if  conective  action  is  not  taken. 
Therefore,  the  proposed  rule  is 
converted  to  a  final  rule  without  further 
changes. 

n.  Executive  Order  12291 

Piusuant  to  the  memorandum  from 
the  Director,  Office  of  Management  and 
Budget,  to  the  Administrator,  Office  of 
Information  and  Regulatory  Affairs, 
dated  December  13. 1984,  this  rule  is 
exempt  firom  sections  3  and  4  of 
Executive  Order  12291.  Federal 
Regulation. 

m.  Regulatory  Flexibility  Act  (RFA) 

This  final  rule  does  not  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities 
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within  the  meaning  of  the  RFA.  S  U.S.C. 
601(2). 

IV.  Paperwork  Reductioii  Act 

The  Paperwork  Reduction  Act  does 
not  apply  to  these  final  regulations. 

List  of  Sebyects  bi  M  CFR  Parts  tM. 
833,  836.  and  652 

Government  procurement 

Approved:  S«ptember  9, 1993. 
Je«w  Brawn, 
SecTttary  of  Veterans  Affain. 

Proposed  Rule  Adopted  as  Final  Rule 
Without  Change 

Accordingly,  the  proposed  rule 
amending  48  CFR  Parts  814.  833.  836 
and  852.  which  was  published  in  58  FR 
31937  on  June  7. 1993.  is  adopted  as  a 
final  rule  without  change. 

For  the  reasons  set  forth  in  the 
preamble.  48  CFR  Parts  814.  833,  836 
and  652  are  amended  as  set  forth  below: 

1.  The  authority  citation  for  part  814 
is  revised  to  read  as  follows: 

Authority:  38  U.S.C  501  and  40  U.S.C 

486(c) 

PART  814— SEALED  BIDDING 

Subftart  81 4  J2— [Amended] 

2.  Subsection  814.203-1  is  amended 
by  removing  the  paragraph  designation 
for  paragraph  (a)  and  removing 
paragraph  (b). 

3.  The  authority  citation  for  part  833 
is  revised  to  read  as  follows: 

Aothorily:  38  U.S.C  501  and  40  U.S.C 
486(c). 

PART  83^-PROTESTS,  DISPUTES, 
APPEALS 

Subpart  833.1— [Amended] 

4.  Subpart  833.1  is  amended  by 
removing  the  symbol  "(93B)"  and 
adding  in  its  place  the  symbol,  "(95B)" 
wherever  it  appears. 

5.  Section  833.106  is  revised  to  read 
as  follows: 

833.106    SolicHalion  provision. 

The  contracting  officer  shall  insert  the 
provision  at  852.233-70,  Protest 
Content,  in  solicitations  other  than 
smallpurchases. 

6.  The  authority  citation  for  part  836 
is  revised  to  read  as  follows: 

Aothorily:  38  U.S.C  501  and  40  U.S.C 
486(c}. 

PART  836— CONSTRUCTION  AND 
ARCHITECT-ENGINEER  CONTRACTS 

Subpart  636.3— {Removed] 

7.  Section  836.302  is  removed. 


8.  Subpart  836.5,  consisting  of  section 
836.513,  is  added  to  reed  as  follows: 

Subpart  6363-Contract  Clauaea 

836.513    AccMant  prevention. 

The  contracting  officer  shall  insert  the 
clause  at  852.235-67,  Accident 
Prevention,  in  all  solicitations  that 
contain  the  clause  at  FAR  52.235-13. 
Accident  prevention,  or  its  Alternate. 

0.  The  authority  citation  for  part  852 
continues  to  read  as  follows: 

Authority:  38  U.S.C  501  and  40  U.S.C 
486(c). 

PART  852— SOUCtTATION 
PROVISIONS  AND  CONTRACT 
CLAUSES 

Subpart  852.2— [Removed] 

10.  Section  852.208-70  is  removed. 

11.  Section  852.214-73  is  revised  to 
read  as  follows: 

852.214-73    BMSemplee. 

As  prescribed  in  614.202-4.  insert  the 
following  provision: 

Bid  Samples  (September  1993) 

Any  bid  sainple(s)  fumishod  must  be  in  the 
quantities  spaciRed  in  the  solicitation  and 
plainly  marked  with  the  complete  lettering/ 
numbering  and  description  of  the  related  bid 
item(s);  the  number  of  the  Invitation  for  Bids; 
and  the  name  of  the  bidder  submitting  the 
bid  sample(s].  Cases  or  package:,  containing 
any  bid  8arople(i)  must  be  plainly  marked 
"Bid  Sample(s)"  and  all  charges  pertaining  to 
the  preparation  and  transportation  of  bid 
sample(s)  must  be  prepaid  by  the  bidder.  Bid 
sample{s)  must  be  received  at  the  location 
specified  in  the  solicitation  by  the  time  and 
date  for  receipt  of  bids. 

(End  of  Provision) 

12.  Section  852.233-2  is  removed. 

13.  In  section  852.236-87,  the  title, 
the  introductory  text,  and  the  clause  are 
revised  to  read  as  follows: 

852.236-87    AocMwit  prevefitfon. 

As  prescribed  in  636.513,  insert  the 
following  clause: 

Accident  Frrvention  (September  1993) 

The  Resident  Engineer  on  all  assigned 
construction  projects,  or  other  Department  of 
Veterans  Affairs  employee  if  designated  in 
writing  by  the  Contracting  Officer,  shall  serve 
as  Safety  Officer  and  as  such  has  authority, 
on  behalf  of  the  Contracting  Officer,  to 
monitor  and  enforce  Contractor  compliance 
with  FAR  52.236-13.  Accident  Prevention. 
However,  only  the  Contracting  Officer  may 
issue  an  order  to  stop  all  or  part  of  the  work 
while  requiring  satisfactory  or  corrective 
action  to  be  talf^an  by  the  Contractor. 

(End  of  Clause) 

(FR  Doc  93-22963  Piled  9-20-93:  8:45  am] 
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NATIONAL  AERONAUTICS  AND 
SPACE  ADMINISTRATION 

46  CFR  Part  1807 

Final  Changaa  to  NASA  FAR 
Supplement  AcqulaMon  Planning 

AGENCY:  Office  of  Procurement. 

Prtxnirement  Policy  Division.  National 

Aeronautics  and  Space  Administration 

(NASA). 

ACTION:  Final  rule. 

SUMMARY:  NASA  has  amended  the 

NASA  FAR  Supplement  to  increase  the 

dollar  thresholds  at  which  a  contracting 

officer  must  prepare  a  procurement 

plan.  The  contracting  officer  shall 

prepare  a  procurement  plan  for  each 

negotiated  procuirement  estimated  to 

exceed  $2,500,000. 

DATES:  This  final  rule  is  effective 

September  21. 1993. 

AOtMESSES:  Comments  should  be 

addressed  to  Ms.  Deborah  O'Neill. 

NASA  Headquarters.  Office  of 

Procurement  Policy  (HP).  Washington 

DC  20546. 

FOR  FURTHER  MFORMATKM  CONTACT: 

Ms.  Deborah  O'Neill,  telephone  (202) 

358-0428. 

SUPPI^MENTARY  INFORMATION: 

Backgnnmd 

Previously,  NASA  policy  required  the 
preparation  of  a  proctirement  plan  for 
each  negotiated  procurement  estimated 
to  exceed  a  particular  dollar  amoimt 
The  dollar  amount  for  Stennis  Space 
Center,  Space  Station  Procurement 
Office,  and  NASA  Resident  Office  at  the 
Jet  Propulsion  Laboratory  was  $250,000. 
The  dollar  amount  above  which  a 
procurement  plan  had  to  be  prepared  at 
Ames  Research  (Center,  Goddard  Space 
Flight  Center,  Headquarters  Acquisition 
Division,  Johnson  Space  Center, 
Kennedy  Space  Center,  Langley 
Research  Center,  Lewis  Research  Center, 
and  Marshall  Space  Flight  Center  was 
$500,000.  The  new  threshold  above 
which  a  procurement  plan  must  be 
prepared  is  $2,500,000  for  all  NASA 
installations. 

Availability  of  NASA  FAR  Supplement 

The  NASA  FAR  Supplement,  of 
which  this  coverage  will  become  a  part, 
is  codified  in  48  CFR,  chapter  18,  and 
is  available  in  its  entirety  on  a 
subscription  basis  from  the 
Superintendent  of  Documents, 
Government  Printing  Office, 
Washington,  DC  20402.  Qte  GPO 
Subscription  Stock  Number  933-003- 
00000-1.  It  is  not  distributed  to  the 
public,  whether  in  whole  or  in  part, 
directly  by  NASA. 


Federal  R^iater  /  Vol.  58.  No.  181  /  Tuesday.  September  21,  1993  /  Rules  and  RegulaUons    48975 


Regualt(H7  Flexibility  Act 

NASA  certifies  that  this  final  rule  will 
not  have  significant  economic  impact  on 
a  substantial  number  of  small  entities 
within  the  meaning  of  the  Regulatory 
Flexibility  Act  (5  U.S.C.  601.  et  seq). 

Paperwork  Reduction.  Act 

This  final  rule  does  not  impose  any 
reporting  or  recordkeeping  requirements 
subject  to  the  Paperwork  Reduction  Act. 

List  of  Subiects  in  48  CFR  Part  1807 

Government  procurement. 
Thomas  S.  Luedtka. 

Acting  Deputy  Associate  Administrator  for 
Procurement. 

1.  The  authority  citation  for  48  CFR 
part  1807  continues  to  read  as  follows: 

Authority:  42  U.S.C  2473(c){l). 
PART  1807— ACOmSmON  PLANNING 

1807.103    [Amended] 

2.  In  section  1807.103.  paragraph 
(a)(1)  is  revised  to  read  as  follows: 

1807.103    Agancy-hMd  responaibiUtiM. 
(a)  Requirement  for  preparation  of 

procurement  plans.  (1)  Except  as 
otherwise  authorized  by  paragraph  (a)(2) 
of  this  section,  the  contracting  officer 
shall  prepare  a  procurement  plan,  with 
the  advice  and  assistance  of  the 
cognizant  technical  division,  for  each 
negotiated  procurement  estimated  to 
exceed  $2,500,000.  The  plan  shall  be 
prepared  before  soliciting  proposals. 

|FR  Doc.  93-23102  Filed  9-20-93;  8:45  am) 

BILUNO  CODE  7S1»-01-M 


DEPARTMENT  OF  COMMERCE 

National  Oceanic  and  Atmospheric 
Administration 

50  CFR  Parts  217  and  227 

[Docliet  No.  930809-^17;  LD.  081293B] 

Sea  Turtle  Conservation;  Shrimp 
Trawling  Requirefnents 

agency:  National  Marine  Fisheries 

Service  (NMFS),  National  Oceanic  and 

Atmospheric  Administration  (NOAA), 

Commerce. 

ACTION:  Interim  final  rule. 

SUMMARY:  NMFS  amends  the  regulations 
protecting  sea  turtles  to  allow 
compliance  with  tow-time  limits  as  an 
interim  alternative  to  the  use  of  turtle 
excluder  devices  (TEDs)  by  shrimp 
trawlers  in  a  30  square  mile  (48.3  square 
km)  area  off  the  coast  of  North  Carolina 
(North  Carolina  Restricted  Area) 


through  November  30, 1993.  This  area 
seasonally  exhibits  high  concentrations 
of  red  and  brown  algae  that  make 
trawhng  with  TEDs  impracticable.  This 
interim  rule  authorizes  a  55-minute  tow- 
time  limit  through  October  31,  and  a  75- 
minute  tow-time  limit  during 
November.  This  interim  rule  will  allow 
shrimp  fishermen  to  harvest  shrimp 
efficiently  during  the  remainder  of  the 
traditional  shrimping  season  (March 
through  November)  and  maintain 
adequate  protection  for  sea  turtles  in 
this  area. 

EFFECTIVE  DATE:  This  rule  is  effective 
September  16, 1993. 
ADDRESSES:  Dr.  William  Fox,  Jr., 
Director,  Office  of  Protected  Resources, 
NMFS.  1335  East- West  Highway,  Silver 
Spring,  MD  20910.  Comments  on  the 
collection-of-information  requirement 
subject  to  the  Paperwork  Reduction  Act 
should  be  directed  to  the  Office  of 
Protected  Resources,  NMFS,  1335  East- 
West  Highway,  Silver  Spring,  MD 
20910,  Attention:  Phil  Williams:  and  to 
the  Office  of  Information  and  Regulatory 
Affairs  of  OMB,  V/ashington.  DC  20503, 
Attention:  Desk  Officer  for  NOAA. 
FOR  FURTHER  INFORMATION  CONTACT: 
Phil  Williams,  NMFS  National  Sea 
Turtle  Coordinator  (301/713-2319)  or 
Charles  A.  Oravetz,  Chief,  Protected 
Species  Program,  NMFS  Southeast 
Region  (813/893-3366. 

SUPPLEMENTARY  INFORMATION: 

Background 

All  sea  turtles  that  occur  in  U.S. 
waters  are  listed  as  either  endangered  or 
threatened  under  the  Endangered 
Species  Act  of  1973  (ESA).  U.S.C.  1531 
et  seq.  Incidental  capture  by  shrimp 
trawlers  has  been  documented  for  five 
species  of  sea  turtles  that  occur  in 
offshore  waters  of  North  Carolina.  Final 
sea  turtle  conservation  regulations  at  50 
CFR  parts  217  and  227,  effective 
December  1,  1992,  require  all  shrimp 
trawlers,  regardless  of  length,  in 
offshore  waters  of  the  Atlantic  Area, 
including  off  North  Carolina,  to  have  an 
approved  TED  installed  year-round  in 
each  net  rigged  for  fishing,  unless 
specifically  exempted. 

On  July  29. 1992,  NMFS  promulgated 
an  interim  final  rule  (57  FR  33452)  that 
allowed  shrimpers  in  the  North  Carolina 
restricted  area  to  limit  tow-times,  rather 
than  use  TEDs.  through  August  31, 
1992.  NMFS'  monitoring  of  the  effects  of 
allowing  tow-time  limits  as  an 
alternative  to  the  use  of  TEDs  in  the 
restricted  area  documented  no 
associated  sea  turtle  mortalities.  The 
Assistant  Administrator  for  Fisheries. 
NOAA  (AA).  subsequently  found  that 
environmental  conditions  in  the 


restricted  area  remained  imchanged  and 
issued  an  interim  final  rule  (57  FR 
40859,  September  8,  1992)  that 
extended  the  exemption  through 
September  30. 1992.  This  allowance  was 
extended  without  interruption  to 
January  1.  1993,  by  consecutive  30-day 
notice  actions  and  interim  rules  (57  FR 
45986,  October  6,  1992;  57  FR  52735. 
November  5.1992;  57  FR  57968, 
December  8, 1992). 

Pursuant  to  the  December  1,  1992. 
final  rule  (57  FR  57348.  December  4. 
1992)  at  50  CFR  227.72(e)(3)(ii).  the  AA 
may  allow,  for  period  of  up  to  30  days, 
compliance  wiUi  tow-time  restrictions 
as  an  alternative  to  the  TED  requirement 
of  50  CFR  227.72(e)(2)(i)  if  he/she 
determines  that  the  presence  of  algae, 
seaweed,  debris  or  other  special 
environmental  conditions  in  a  particular 
area  make  trawling  with  TED-equipped 
nets  impracticable.  In  1993,  by 
consecutive  30-day  notice  actions 
effective  April  12, 1993  (58  FR  19631). 
May  12. 1993  (58  FR  28793),  June  11, 
1993  (58  33219).  July  13,  1993  (58  FR 
38537),  and  August  18.  1993  (58  FR 
43820),  the  tow-time  allowance  was 
extended  through  September  15,  1993, 
the  effective  date  of  this  rule.  NMFS 
proposed  a  permanent  exemption  on 
May  25, 1993  (58  FR  30007).  and  a 
discussion  of  special  environmental 
conditions,  an  assessment  of  the  algae 
problem,  a  history  of  the  local  fishery, 
and  a  discussion  of  tow  times  can  be 
found  there. 

In  response  to  comments  received  on 
the  proposed  permanent  exemption, 
NMFS  has  decided  to  implement  an 
interim  final  rule  instead  of  a  permanent 
exemption.  NMFS'  review  of  tbe  North 
Carolina  restricted  area  exemption 
program  for  the  1992-1993  season 
indicates  that  sea  turtle  mortalities  do 
not  appear  to  be  associated  with  the 
allowance  of  tow  times  in  lieu  of  TEDs. 
NMFS  has  reached  this  conclusion 
based  on:  the  lack  of  observer- 
documented  takes;  the  observed 
compliance  with  tow-time  restrictions; 
the  cooperation  of  the  fishermen;  the 
small  number  of  participants  in  the 
fishery;  and  the  local  knowledge 
required  to  trawl  in  the  restricted  area 
without  losing  gear  on  bottom 
obstructions  (which  effectively  limits 
entry  into  the  fishery).  These  factors  are 
discussed  in  previous  temporary  rules 
and  in  the  proposed  rule.  NMFS  is 
particularly  concerned  about  possible 
interactions  between  shrimping 
operations  and  turtles  during  the  turtle 
nesting  season.  NMFS  will  continue  to 
monitor  this  situation  during  the 
remainder  of  the  1993  shrimping 
season. 
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Based  on  information  received  during 
the  1992-1993  season.  NMFS  has 
determined  that  algal  concentrations 
may  be  characteristic  of  the  restricted 
area  or  may  rec\ir  in  an  intermittent  or 
unpredictable  pattern  and.  thus,  render 
TED-use  impracticable.  NMFS  will 
continue  to  monitor  algal  concentrations 
to  determine  whether  these 
concentrations  are  consistently 
problematic  or  whether  there  are  times 
or  seasons  when  TEDs  could  be  used. 

NMFS  is  evaluating  a  permanent 
exemption  or  other  regulatory 
mechanisms  involving  a  section  10 
incidental  take  permit  under  the  ESA,  as 
a  long-term  solution  which  will  provide 
protection  to  sea  turtles  and  allow  the 
shrimp  fishery  to  continue. 

Comments  Received  on  the  Proposed 
Rale 

Three  letters  with  comments  were 
received  on  the  proposed  rule:  one  from 
a  group  of  concerned  residents  of 
Topsail  Island.  N.C..  one  from  the 
Center  for  Marine  Conservation  (CMC), 
and  one  from  the  President  of  the 
Southeastern  North  Carolina 
Waterman's  Association  (Waterman's 
Association). 

The  Topsail  Island  residents 
commented  that  it  is  premature  to  maite 
the  exemption  program  permanent,  and 
that  NMFS  should  continue  to  gather 
information,  while  reviewing  the  effects 
of  the  temporary  exemption  program 
once  or  twice  yearly,  before  deciding 
whether  or  not  the  exemption  should  be 
made  permanent  CMC  commented  that 
it  is  premature  to  make  the  exemption 
permanent  because:  (1)  It  is  not  clear 
that  algal  concentrations  are 
consistently  problematic  enough  to 
justify  a  permanent  exemption;  (2)  the 
effiect  of  limited  tow-times  on  turtles  is 
uncertain;  (3)  the  data  are  inadequate; 
and  (4)  consistent  and  substantial 
enforcement  has  not  been  present  in  the 
area.  The  Waterman's  Association 
commented  that:  (1)  The  nesting  season 
30-minute  tow-time  alternative  should 
end  July  15  each  year  (instead  of  August 
15)  because  "historically,  the  peak  turtle 
nesting  season  is  June";  (2)  tow-time 
should  run  year-round,  because  the  fall/ 
winter  shrimp  season  extends  into 
Christmas  or  January,  depending  on  the 
weather:  and  (3)  75-minute  tow-times 
should  prevail  during  winter  months. 

NMFS  Response 

N'MFS  agrees,  in  general,  with  the 
Topsail  Island  residents  and  CMC  that 
a  permanent  exemption  is  not  advisable 
at  this  time.  In  response,  NMFS  has 
changed  the  rule  originally  proposed  in 
order  to  grant  an  interim  exemption 
effective  September  16. 1993. 


In  response  to  the  Waterman's 
Association's  comment  that  the  nesting 
season  tow-time  alternative  of  30 
minutes  is  imduly  restrictive  and 
should  end  on  July  15  each  year.  NMFS 
believes  that  to  adequately  protect 
nesting  sea  turtles  and  their  attendant 
males,  which  gather  each  year  off 
nesting  beaches  in  the  restricted  area, 
shorter  than  normal  tow  times  are 
prudent  Historically,  most  sea  turtle 
nesting  in  the  North  Carolina  restricted 
area  has  occurred  between  May  15  and 
August  15.  with  the  greatest 
concentrations  in  June  and  July.  NMFS 
is  concerned  about  the  unknown, 
interruptive  and  potentially  detrimental 
effects  of  trawl  capture  (or  multiple 
capture)  on  sea  turtle  mating  and 
nesting  behavior,  and  therefore  on 
reproductive  success.  It  is  possible  that 
the  animals  are  already  stressed  or 
weakened  by  their  courtship  or  nesting 
activities.  Therefore.  NMFS  feels  it  is 
prudent  to  limit  the  tow-time  alternative 
to  30  minutes.  Moreover,  shrimpers 
operating  in  the  restricted  area  have 
testified  that  algal  abundance 
necessarily  limits  their  tow  times  to 
aroimd  30  minutes  in  the  summer  when 
algal  accumulations  are  heaviest.  Since 
the  nesting  season  also  occvirs  in 
summer.  tEe  downward  adjustment  of 
the  tow-time  limit  from  55  to  30 
minutes  from  May  15  through  August  15 
should  cause  minimal  hardship  to  the 
fishermen. 

Contrary  to  the  Waterman's 
Association's  comment  that  a  tow-tirae 
allowance  should  be  extended  year- 
round,  previous  testimony  from 
fishermen  purported  that  the  traditional 
shrimping  months  in  the  restricted  area 
are  March  through  November.  NMFS 
has  responded  accordingly  by  making 
an  exemption  and  allowing  tow-time 
limits  in  lieu  of  TEDs  during  those 
months.  Shrimping  activity  and  algal 
concentrations  in  the  restricted  area  in 
winter  months  are  both  light,  according 
to  the  shrimpers'  prtnous  testimony, 
and  enforcement  and  observer  reports. 
Hence,  mandatory  use  of  TEDs  for  the 
months  of  December  through  February 
should  pose  no  hardship  to  fishermen 
and  should  not  be  considered  unduly 
restrictive.  In  addition,  the  comment 
that  a  75-minute  tow  time  should  be 
allowed  during  winter  months  is  moot 
because  NMFS  has  not  authorized  any 
tow-time  altejnative  from  December 
through  February. 

Sea  Turtle  Conservation  Measures 

This  rule  makes  effective  for  the 
remainder  of  the  traditional  shrimping 
season,  efiiective  September  16, 1993, 
the  policies  and  procedures  that  have 
been  temporarily  in  effect  in  the  North 


Carolina  restricted  area  under  previous 
exemptions.  Specifically,  imder  this 
interim  rule,  tow  times  in  the  North 
Carolina  restricted  area  are  limited  to  55 
minutes  through  October  31. 1993.  and 
75  minutes  during  November  1993. 
During  December,  January,  and 
February,  there  Is  no  tow-time 
alternative  and  the  TED  requirement  of 
50  CFR  227.72(e)(2)(i)  applies.  These 
measures  should  not.  in  the  long  run. 
significantly  impact  fishermen's  normal 
trawl  times,  since  heavy  algae 
concentrations  characteristic  of  the 
wanner  months  cause  fishermen  to 
volimtarily  shorten  tow  times  to 
approximately  15-30  minutes.  When 
algal  concentrations  are  light,  fisherman 
will  opt  to  use  TEDs.  Also,  under  this 
interim  rule,  registration  with  the 
Director.  Southeast  Region.  NMFS 
(Regional  Director),  is  required  before  a 
vessel  may  trawl  in  the  restricted  area, 
and  vessels  using  the  tow-time 
alternative  are  required  to  carry  a 
NMFS-approved  observer  If  requested  to 
do  so  by  the  Regional  Director.  The 
observer  will  monitor  compliance  with 
required  conservation  measures. 
including  restricted  tow  times,  and 
resuscitation  of  any  captured  turtles  in 
accordance  with  50  CFR  227.72(e)(l)(i). 
Data  collected  by  observers  may  be  used 
for  enforcement  purposes.  Violations  of 
tow-time  restrictions  documented  by 
North  Carolina  enforcement  officers 
may  be  prosecuted  under  the  ESA  by 
the  Office  of  the  General  Counsel. 
NMFS.  Southeast  Region.  In  addition, 
violators  may  face  prosecution  under 
State  law.  NMFS  and  North  Carolina 
Division  of  Marine  Fisheries  (NCDMFJ 
will  jointly  monitor  compliance  with 
the  tow-time  alternative. 

Additional  Sea  Turtle  Conservation 
Measures 

Pursuant  to  the  provisions  of  50  CFR 
227.72  {e)(3)  and  (e)(6),  the  AA  may 
modify  the  required  conservation 
measures  through  notification  in  the 
Federal  Register,  if  necessary,  to  ensure 
adequate  protection  of  endangered  and 
threatened  sea  turtles.  Under  this 
procedure,  the  AA  would  impose  any 
necessary  additional  or  more  stringent 
measures,  including  more  restrictive 
tow  times,  synchronized  tow  times,  or 
termination  of  the  tow-time  alternative, 
if  the  AA  determines  that: 

(1)  The  concentration  of  algae  no 
longer  makes  trawling  with  TEDs 
impracticable; 

(2)  There  is  insufficient  compliance 
with  the  reqxjdred  conservation 
measures; 

(3)  Compliance  cannot  be  monitored 
effectively; 
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(4)  Significant  or  unanticipated  levels 
of  lethal  or  non-lethal  takings  or 
strandings  of  sea  turtles  had  occurred  in 
or  near  the  North  Carolina  restricted 
area;  or 

(5)  The  incidentcd  take  level, 
authorized  by  biological  opinion,  of  two 
mortalities  of  Kemp's  ridley,  green, 
hawksbill,  or  leatherback  tiirtles.  or  20 
mortalities  of  loggerhead  turtles  is  met 
or  exceeded  during  the  exemption 
period. 

Classification 

The  AA  has  determined  that  this  rule 
is  consistent  with  the  ESA  and  other 
applicable  law  and  is  not  a  "major  rule" 
requiring  a  regulatory  impact  analysis 
under  E.O.  12291. 

An  initial  regulatory  flexibility 
analysis  (RFA)  was  prepared.  Based  on 
that  analysis,  the  General  Counsel  of  the 
Department  of  Conunerce  certified  to 
the  Small  Business  Administration  that 
the  proposed  rule,  if  adopted  in  final, 
would  not  have  a  significant  economic 
impact  on  a  substantial  number  of  small 
entities  because  it  would  affect 
significantly  less  than  2  percent  of  the 
vessels  participating  in  the  shrimp 
industry  in  the  South  Atlantic  and 
involve  less  than  5  percent  of  the  total 
revenues  of  this  industry.  Accordingly, 
preparation  of  a  final  RFA  was  not 
required. 

The  AA  prepared  an  EA  for  this  rule 
that  concludes  that  the  rule  will  have  no 
significant  impact  on  the  hiunan 
environment.  A  copy  of  the  EA  is 
available  (see  ADDRESSES)  and 
comments  on  it  are  requested. 

In  the  December  1, 1992,  final- rule 
that  implemented  sea  turtle 
conservation  regvdations,  NMFS 
concluded  that,  to  the  maximiun  extent 
practicable,  the  regulations  were 
consistent  with  the  approved  coastal 
zone  management  program  of  North 
Carolina.  Since  this  rule  does  not 
directly  affect  the  coastal  zone  in  a 
manner  not  already  fully  evaluated,  a 
new  consistency  determination  under 
the  Coastal  Zone  Management  Act  is  not 
required.  Neither  the  ESA  nor  this  rule 
precludes  North  Carolina  from  adopting 
more  stringent  sea  turtle  protection 
measuires. 

This  rule  contains  a  collection-of- 
infonnation  requirement  subject  to  the 
Paperwork  Reduction  Act,  namely, 
registration  to  trawl  in  the  North 
Carolina  restricted  area.  This  collection 
of  information  has  been  approved  by  the 
Office  of  Management  and  Budget 
(OMB)  under  OMB  control  number 
0648-0267.  The  public  reporting  burden 
for  6ii8  collection  of  information  is 
estimated  to  average  7  minutes  per 
response,  including  the  time  for 


reviewing  instructions,  searching 
existing  data  sources,  gathering  and 
maintaining  the  data  needed,  and 
completing  and  reviewing  the  collection 
of  information.  Comments  regarding  this 
burden  estimate  or  any  other  aspect  of 
this  collection  of  information,  including 
suggestions  for  reducing  the  burden, 
may  be  sent  to  NMFS  or  OMB  (see 
ADDRESSES). 

This  rule  does  rot  contain  policies 
with  federalism  imphcations  sufficient 
to  warrant  preparation  of  a  federalism 
assessment  under  E.O.  12612. 

List  of  Subjects 

50  CFR  Part  217 

Endangered  and  threatened  species. 
Exports,  Fish,  Imports,  Marine 
mammals,  Transportation. 

50  CFR  Part  227 

Endangered  and  threatened  species, 
Exports,  Imports,  Marine  mammals', 
Transportation. 

Dated:  September  15, 1993. 
Samuel  W.  McKflen. 

Program  Managemert  Officer,  National 
Marine  Fisheries  Ser.ice,  National  Oceanic 
and  Atmospheric  Administration. 

For  the  reasons  set  forth  in  the 
preamble,  50  CFR  parts  217  and  227  are 
amended  as  follows: 

PART  217— GENERAL  PROVISIONS 

1.  The  authority  citation  for  part  217 
continues  to  read  as  follows: 

Authority:  16  U.S.C  1531-1544;  and  16 
U.S.C  742a  et  seq.,  unless  otherwise  noted. 

2.  In  §  217.12,  a  new  definition  for 
North  Carolina  restricted  area  is  added, 
in  alphabetical  order,  to  read  eis  follows; 

1217.12    Definitions. 


North  Carolina  restricted  area  means 
that  portion  of  the  o^hore  waters 
bounded  on  the  north  by  a  line  along 
34°17.6'  N.  latitude  (Rich  Inlet,  North 
Carolina)  and  34°35.7'  N.  latitude 
(Browns  Inlet,  North  Carolina)  to  a 
distance  of  1  nautical  mile  seaward  of 
the  72  COLREGS  cemarcation  line 
(International  Regulations  for 
Preventing  Collisions  at  Sea,  1972). 


PART  227— THREATENED  FISH  AND 
WILDUFE 

3.  The  authority  citation  for  part  227 
continues  to  read  as  follows: 

Authority:  16  U.S.C  1531  et  seq. 

4.  In  §  227.72.  p.aragraphs  (e)(3)(i)  and 
(e)(3)(ii)  are  revised  to  read  as  follows: 


f  227.72    Exoeptlona  to  prohibWona. 

(e)*  •  * 

(3)  •  •  *  (i)  Duration  of  tows.  If  tow- 
time  restrictions  are  utilized  pursuant  to 
paragraphs  (e)(2){ii),  (e)(3)(ii).  or 
(e)(3)(iii)  of  this  section,  a  shrimp    ' 
trawler  must  Umit  tow  times  to  no  more 
than  55  minutes  from  September  16, 
1993  through  October  31, 1993,  and  to 
no  more  than  75  minutes  in  November 
1993,  The  tow  time  is  measured  from 
the  time  that  the  trawl  door  enters  the 
water  imtil  it  is  removed  from  the  water. 
For  a  trawl  that  is  not  attached  to  a  door, 
the  tow  time  is  measured  from  the  time 
the  codend  enters  the  water  until  it  is 
removed  from  the  water. 

(ii)  Alternative — special 
environmental  conditions. — (A)  The 
Assistant  Administrator  may  allow 
compliance  with  tow-time  restrictions, 
as  an  alternative  to  the  TED  requirement 
of  paragraph  (e)(2)(i)  of  this  section,  if 
he/she  determines  that  the  presence  of 
algae,  seaweed,  debris  or  other  special 
environmental  conditions  in  a  particular 
area  makes  trawling  with  TED-equipped 
nets  impracticable. 

(B)  North  Carolina  restricted  area. 
From  September  16. 1993,  through 
November  30. 1993,  a  shrimp  trawler  in 
the  North  Carolina  restricted  area,  as  an 
alternative  to  complying  with  the  TED 
requirement  of  paragraph  (e)(2)(i)  of  this 
section,  may  comply  with  the  tow-time 
restrictions  set  forth  in  paragraph 
(e)(3)(i)  of  this  section.  The  owner  or 
operator  of  a  shrimp  trawler  who  vdshes 
to  operate  his  or  her  shrimp  trawler  in 
the  North  Carolina  restricted  area  any 
time  during  the  period  from  September 
16  through  November  30,  must  register 
pursuant  to  paragraph  (e)(3)(v)  of  this 
section,  with  registration  received  by 
the  Director,  Southeast  Region,  NMFS, 
at  least  24  hours  t)efore  the  first  use  of 
such  tow  times.  Registration  may  be 
made  by  telephoning  (813)  893-3141  or 
writing  to  9450  Koger  Boulevard,  St. 
Petersburg,  FL  33702.  The  owmer  or 
operator  of  a  shrimp  trawler  in  the 
North  Carolina  restricted  area  must 
carry  onboard  a  NMFS-approved 
observer  upon  written  notification  by 
the  Director,  Southeast  Region,  NMFS. 
Notification  shall  be  made  to  the 
address  specified  for  the  vessel  in  either 
the  NMFS  or  state  fishing  i>ermit 
apphcation.  the  registration  or 
documentation  papers,  or  otherwise 
served  upon  the  owner  or  operator  of 
the  vessel.  The  owner  or  operator  must 
comply  with  the  terms  and  conditions 
specified  in  such  written  notification. 
All  observers  will  report  any  violations 
of  this  section,  or  other  applicable 
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regulations  and  laws;  such  information 
may  be  used  for  enforcement  purposes. 
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Proposed  Rules 


Federal  Register 
Vol.  58.  No.  181 
Tuesday.  September  21.  1993 


This  sectwn  of  the  FEDERAL  REGISTER 
contains  notices  to  the  public  ol  the  proposed 
issuance  ol  rules  and  regulations.  The 
purpose  of  these  notices  is  to  give  interested 
persons  an  opportunity  to  participate  in  the 
rule  making  prior  to  the  adoption  of  the  final 
rules. 


FEDERAL  DEPOSIT  INSURANCE 
CORPORATION 

12  CFR  Part  303 
RIN30«4-AB21 

Applications  and  Publication 
Requirements 

AGENCY:  Federal  Deposit  Insurance 
Corporation. 

ACTION:  Proposed  rule. 

SUMMARY:  The  Board  of  Directors 
(Board)  of  the  Federal  Deposit  Insurance 
Corporation  (FDIC)  is  proposing  to 
revise  the  application  and  publication 
requirements  in  its  regulations  to 
conform  to  the  definition  and  treatment 
of  branch  relocations  in  the  final 
interagency  policy  statement  on  branch 
closings  which  is  published  elsewhere 
in  this  issue  of  the  Federal  Register.  The 
amendments  are  generally  technical  in 
nature.  The  intended  effect  of  this  rule 
is  to  provide  consistent  treatment  of 
branch  relocations  for  application  and 
closing  purposes. 

DATES:  Written  comments  must  be 
received  by  the  FDIC  on  or  before 
October  21.  1993. 

ADDRESSES:  Written  comments  shall  be 
addressed  to  the  Office  of  the  Executive 
Secretary.  Federal  Deposit  Insurance 
Corporation.  550— 17th  Street.  NW., 
Washington.  DC  20429.  Comments  may 
be  hand-delivered  to  Room  F-400, 1776 
F  Street,  NW..  Washington.  DC  20429  on 
business  days  between  8:30  a.m.  and  5 
p.m.  {FAX  number:  (202)  898-3838). 
Comments  will  be  available  for 
inspection  in  Room  7118.  550 — 17th 
Street.  NW..  Washington.  DC  between 
9:00  a.m.  and  4:30  p.m.  on  business 
days. 

FOR  FURTHER  INFORMATION  CONTACT: 
Curtis  L.  Vaughn,  Examination 
Specialist.  Division  of  Supervision  (202/ 
898-6759)  or  Joseph  A.  DiNuzzo.  Senior 
Attorney.  Legal  Division  (202/898- 
7349).  Federal  Deposit  Insurance 
Corporation,  Washington.  DC  20429. 


SUPPLEMENTARY  INFORMATION: 

Paperwork  Reduction  Act 

No  collections  of  information 
pursuant  to  section  3504(h)  of  the 
Paperwork  Reduction  Act  (44  U.S.C. 
3501  et  seq.)  are  contained  in  this 
notice.  Consequently,  no  information 
has  been  submitted  to  the  Office  of 
Management  and  Budget  for  review. 

Regulatory  Flexibility  Act 

The  Board  hereby  certifies  that  the 
proposed  rule  will  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities  within  the 
meaning  of  the  Regulatory  Flexibility 
Act  (5  U.S.C.  601  etseq).  It  will  not 
impose  burdens  on  depository 
institutions  of  any  size  and  will  not 
have  the  typw  of  economic  impact 
addressed  by  the  Act.  Accordingly,  the 
Act's  requirements  regarding  an  initial 
and  final  regulatory  flexibility  analysis 
[Id.  at  603  &  604)  are  not  applicable 
here. 

The  Proposed  Rule 

1.  Definition  and  Treatment  of  Branch 
Relocations  in  the  Interagency  Policy 
Statement  on  Branch  Closings 

Section  228  of  the  Federal  Deposit 
Insurance  Corporation  Improvement  Act 
of  1991  (Pub.  L.  102-242.  105  Stat. 
2236)  (FDICIA)  added  a  new  section  42 
to  the  Federal  Deposit  Insurance  Act 
(FDI  Act)  (12  U.S.C.  1831r-l).  effective 
upon  enactment  of  FDICIA  on  December 
19. 1991.  The  law  requires  each  insured 
depository  institution  to  give  90  days' 
prior  written  notice  of  any  branch 
closing  to  its  primary  federal  regulator 
and  to  branch  customers,  to  post  a 
notice  at  the  branch  site  at  least  30  days 
prior  to  closing,  and  to  develop  a  policy 
with  respect  to  branch  closings. 

The  FDIC.  along  with  the  Board  of 
Governors  of  the  Federal  Reserve 
System,  the  Office  of  the  Comptroller  of 
the  Currency  and  the  Office  of  Thrift 
Supervision,  have  published  elsewhere 
in  this  issue  of  the  Federal  Register  a 
final  joint  policy  statement  on  section 
42  of  the  FDI  Act.  The  policy  statement 
defines  a  branch  for  purposes  of  section 
42.  clarifies  what  constitutes  a  branch 
closing,  and  provides  guidance  to 
institutions  in  identif^ng  customers  to 
be  notified  in  the  event  of  a  branch 
closing. 

The  policy  statement  contains  a 
common  method  of  determining  if  a 


"relocation"  has  occurred  for  purposes 
of  section  42  and  makes  clear  that  a 
relocation  (as  defined  therein)  does  not 
constitute  a  branch  closing.  The  policy 
statement  distinguishes  between 
relocations  and  the  contemporaneous 
closing  of  one  branch  and  opening  of 
another.  Under  the  policy  statement  a 
relocation  has  occurred  if  the  new 
branch  and  the  closed  branch  are  within 
the  same  immediate  neighborhood  and 
the  nature  of  the  business  and  the 
customers  served  by  the  branch  are 
substantially  unaffected  by  the  move. 
The  policy  statement  explains  that, 
generally,  relocations  will  be  found  to 
have  occurred  only  when  short 
distances  are  involved:  for  example, 
moves  across  the  street,  around  the 
comer,  or  a  block  or  two  away.  Moves 
of  less  than  1.000  feet  generally  will  be 
considered  to  be  relocations.  The  pKjIicy 
statement  notes  that,  in  less  densely 
populated  areas,  where 
"neighborhoods"  extend  farther  and  a 
longer  move  would  not  substantially 
affect  the  nature  of  the  business  or  the 
customers  served  by  the  branch,  a 
relocation  may  occur  over  significantly 
longer  distances. 

2.  Proposed  Revisions  to  Part  303 

A.  Applications 

Section  18(d)(1)  of  the  FDI  Act  (12 
U.S.C.  1828(d)(1))  requires  state 
nonmember  insured  banks  to  obtain 
prior  written  consent  from  the  FDIC 
before  establishing  and  operating  a  new 
domestic  branch  or  moving  its  main 
office  or  any  domestic  branch  from  one 
location  to  another.  Section  303.2  of  the 
FDIC's  regulations  (12  CFR  303.2) 
specifies  these  application 
requirements.  In  essence,  it  requires  that 
such  banks  submit  a  "letter  form" 
application  containing  information 
designated  in  the  regulation.  The 
requirements  of  §  303.2  do  not 
distinguish  between  applications  to 
establish  a  branch  and  ones  to  relocate 
a  branch. 

As  noted  above,  the  branch  closing 
policy  statement  does  not  apply  to 
branch  relocations  (as  defined  therein); 
thus,  generally,  a  branch  closing  notice 
is  not  required  when  a  bank  moves  from 
one  location  to  another  in  the  same 
immediate  neighborhood.  Because  there 
is  no  definition  of  branch  relocation  in 
§  303.2,  however,  a  bank  that  intended 
to  close  one  branch  and.  as  part  of  the 
same  transaction,  open  another  branch 
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outside  the  immediate  neighborhood  of 
the  closed  branch  may  characterize  the 
apphcation  as  one  for  a  rekKatran. 

Aside  from  the  publication 
requirements  oC  §  303.6,  discussed 
below,  prior  to  the  issuance  of  the 
branch  closing  policy  statement  it  made 
no  difierenoe,  for  apphcation  purposes, 
whether  such  an  appiicauon  was 
desigaated  as  ooe  to  relocate  a  branch 
or  to  establish  a  new  branch;  both 
required  the  same  informatioD  in  a 
letter-form  application.  Because  the 
branch  dosing  policy  statement 
provides  a  narrow  definition  of 
relocation,  however,  without  a 
oonfomiing  definition  to  §  303.2.  an 
application  under  §  303.2  to  move  a 
branch  outside  its  immediate 
neighborhood  could  be  diaracterized 
and  considered  a  branch  relocation 
application,  but  would  be  treated  as  a 
branch  opening  and  closing  under  the 
branch  closing  pobcy  statement, 
necessitating  compliuice  with  section 
42.  Because  of  this  inconsistent  and 
potentially  confusing  treatment  of 
branch  rebocations.  tbe  Board  is 
proposine  to  amend  §  303.2  to  conform 
to  the  definition  of  relocations  in  the 
branch  closing  policy'  statement.  The 
revisions  to  §  303.2  would  entail  no 
substantive  changes  to  the  application 
requirements.  The  only  changes  are  the 
inclusion  ih  §  303.2  of  the  policy 
statement  defiration  of  branch 
relocation  and  the  requirement  that 
applicatioos  indicate  whether  they  are 
to  establish  and  operate  a  new  branch, 
move  a  main  office,  relocate  a  remote 
service  facility  or  relocate  a  branch 
other  than  a  remote  service  facility. 

Because  main  office  moves  are  not 
within  the  scope  of  section  42  and  the 
branch  closing  policy  statement  they 
are  not  encompassed  within  the 
relocatiiui  definition  and  would  be 
treated  aeparately  luider  §  303.2.  Also, 
remote  service  facilities  are  deemed  not 
to  be  branches  under  section  42;  thus, 
they  would  be  excluded  from  the  new 
definition  of  branch  relocations  in 
§303.2. 

In  situadons  where  the  FDiC 
determines  that  an  application 
designated  as  a  relocation  does  not 
qualify  as  a  move  within  the  same 
immediate  neighborhood,  the  FDfC 
would  notify  the  applicant  about 
resubmitting  (or  authorizing  the  FWC  to 
redesignate)  the  application  as  ooe  to 
establish  and  operate  a  new  braiKrfa. 

B.  Publications 

Section  303.6  of  the  FDIC's 
regulations  (12  CFR  303.6).  among  other 
things,  imposes  publication  and  posting 
requirements  in  connection  with  oertain 
applications  filed  with  the  FDIC  The 


proposed  rule  would  amend  §§  303.6  (a) 
and  (f)  to  conform  to  the  definition  and 
treatment  of  branch  relocations  in  the 
branch  closing  policy  statement  and  the 
above-described  conforming  revisions  to 
§  303.2.  It  also  would  reduce  from  two 
to  one  the  number  of  times  an  applicant 
must  publish  a  notice  to  relocate  a 
branch  (other  tiian  a  remote  servtoe 
facility).  The  reason  for  this  proposed 
change  is  that  upon  receipt  of  an 
application  designated  as  a  relocation 
application  the  FDfC  will  determine 
whether  the  proposed  branch  move  is 
within  the  same  neighborhood  and 
would  affect  the  nature  or  customers  of 
the  branch.  In  situations  where  the  FTWC 
determines  that  an  apphcation 
designated  as  a  relocation  applicatioa 
does  not  qualify  as  such  under  the  new 
definition  of  relocations  In  §  303.2,  the 
FDIC  would  notify  the  applicant  about 
resubmitting  (or  authorizing  the  FDIC  to 
redesignate)  the  application  as  one  to 
establish  and  operate  a  new  branch. 

The  proposed  one-time  notice 
requirement  would  provide  the  pi^lic 
with,  amoqg  other  things,  the 
opportunity  to  question  the 
characterization  of  the  application  as  a 
branch  relocation  application.  Because 
the  proposed  definition  of  relocations  is 
narrowly  drawn  to  encompass  only 
moves  within  the  "immediate 
neighborhood,"  the  Board  believes  that 
continuing  to  require  two  publication 
requirements  would  be  an  uunecessary 
burden  on  the  Industry. 

Consistent  with  the  proposed 
revisions  to  the  publication 
requirements  in  §  303. B,  the  proposed 
rule  also  would  reduce  from  21  to  15 
days  the  time  periods  for:  (1)  The 
required  posting  of  notice  of  a  proposed 
branch  relocation  (as  newly  defined)  in 
the  public  lobby  of  the  branch;  and  (2) 
the  public  to  comment  on  brandi 
relocation  appUcations  (as  newly 
defined). 

Request  for  Public  Comment 

The  Board  hereby  requests  comment 
on  all  aspects  of  the  proposed  rule. 
Interested  persons  are  invited  to  submit 
written  comment  during  a  30-day 
comment  period. 

List  of  Subjects  in  12  CFR  Part  303 

Administrative  practice  and 
procedure.  Authority  delegations 
(Government  agencies).  Bank  deposit 
insurance,  Banks,  Banking.  Reporting 
and  recordkeeping  requirements. 
Savings  associations. 

The  Board  of  Directors  of  the  Federal 
Deposit  Insurance  Corporation  hereby 
proposes  to  amend  part  303  of  title  12 
of  the  Code  of  Federal  Regulations  as 
follows: 


PART  303-APPUCATION8. 
REQUESTS,  SUBMITTALS, 
DELEGATIONS  OF  AUTHORITY,  AND 
NOTICES  REQUIRED  TO  BE  RLED  BY 
STATUTE  OR  REGULATION 

1.  The  authority  citation  for  Part  303 
continues  to  read  as  follows: 

Authority:  12  \}S.C  37a.  1813. 1815. 1816. 
l«17(j).  1818. 181B  ("Seventh"  aod  "Teoth"J. 
1828. 1831e.  1831o;  15  U.S.C  1607. 

2.  Section  303,2  is  amended  by 
revising  the  section  heading  and 
introductory  text  of  paragraph  (a)  to 
read  as  follows: 


§  303,2    ApplicatJona  by  hwured  < 
nonmember  bank  to  ettabliah  a  branch, 
move  tts  main  office  or  retooate  a  branch. 

(a)  Application  by  an  insxued  state 
nonmember  bank  (except  a  District 
bank)  to  establish  and  operate  a  new 
branch  2  (including  a  remote  service 
facility),  to  move  its  main  office,  or 
relocate  a  branch  should  be  filed  with 
the  appropriate  regional  director.  For 
purposes  of  this  requirement,  a  branch 
relocation  (other  than  the  relocation  of 
a  remote  service  facility)  is  a  move 
within  dw  same  immediate 
neighborhood  that  does  not 
substantially  afiect  the  natiue  of  the 
business  of  the  branch  or  the  customers 
of  the  branch.  Under  this  paragraph, 
situations  where  an  insured  state 
nonmember  bank  closes  a  branch  (ottier 
than  a  remote  service  facility)  in  one 
location  and  opens  a  branch  in  another 
location  outside  the  immediate 
neighborhood  of  the  closed  branch  are 
considered  the  establishment  of  a  new 
branch  and  the  closing  of  an  existing 
branch.  Applications  filed  under  this 
paragraph  shall  indicate  whether  they 
are  to  establish  and  operate  a  new 
branch,  move  a  main  office,  relocate  a 
remote  service  facility  or  relocate  a 
branch  office  other  than  a  remote 
service  facility.  The  application  shall  be 
mailed  or  delivered  to  the  regional 
director  on  the  date  on  which  the  notice 
requited  in  §  303.6(f)(1)  is  published  or 
not  more  than  30  days  subsequent  to  the 
first  required  publication  of  notice.  The 
application  shall  be  in  letter  form  and 
shall  contain  the  following  information: 

3.  Section  303.6  is  amended  by 
revising  paragraph  (aK3),  the  last 
sentence  of  tbe  introductory  text  of 
paragraph  (f)(l)(ii).  the  heading  of 
paragraph  (f)(l)(iiKB).  paragraph  (0(2), 
the  first  two  sentences  of  paragraph 
(f)(3),  and  tbe  second  parenthetical  of 


2  The  lena  branch  iudndas  any  domastk  bMoch 
or  foreign  branch  S3  tiioM  terms  are  defined  In 
section  3(oi  of  the  Act.  as  amended  (12  U.S.C 

iai3(on. 
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the  notice  in  paragraph  (D(4i  to  reed  es 
follows: 


fi  303.6 

(a)  •  •  • 

(3)  Applications  by  insured 
nonmember  banks  to  move  their  main 
office  or  relocate  their  branch  offices, 
inciudir^  remote  service  facilities; 

(f)  •  '  • 

(1)  *  •  • 

pi)  •  •  *PuMication  of  notice  sftiall 
be  made  at  least  once  each  week  on  the 
same  day  for  two  consecutive  weeks  for 
applications  to  move  a  main  office  or 
relocate  a  remote  service  facility  and 
once  for  other  applications  described  in 
paragraph  (a)  of  tnis  section  and  shall  be 
in  a  newspaper  of  general  circulation  in 
the  communities  referred  to  twlovr 

•  •        •        •        • 

(B)  Applications  to  move  a  main 
office  and  relocate  a  branch  (including 
a  remote  service  facility).  •  *  • 

•  •        •        •        * 

(2)  Notice  by  posting.  In  the  case  of 
appltcatioBS  to  move  a  main  office  or 
refax:ate  a  branch  (incliiding  a  remote 
service  £acility),  in  addition  to  the 
notice  by  publication  described  in 
paragraph  (£)(!)  of  this  section,  notice  of 
the  publication  shall  be  posted  in  the 
public  lobby  of  the  of5ce(s)  to  be  moved 
or  relocated,  if  such  public  lobby  exists, 
for  at  least  21  days  beginning  with  the 
date  of  the  last  published  notice 
required  by  paragraph  10(1)  of  this 
section  for  applications  to  move  a  mtdn 
office  or  relocate  a  remote  service 
facility:  and  for  at  least  15  days 
beginning  with  the  date  of  the 
publication  notice  required  by 
paragraph  (0(1)  of  this  section  for 
applications  to  relocate  a  branch  other 
than  a  remote  service  focihtv- 

(3)  Comments.  Anyone  who  wishes  to 
comment  on  an  application  may  do  so 
by  filing  comments  in  writing  with  the 
regional  director  any  time  before  the 
FOIC  has  completed  processing  the 
application.  Processing  will  be 
completed,  lor  applicatio&s  othm-  than 
applicatious  to  nu)ve  a  main  office,  to 
relocate  a  remote  service  facility  and  to 
mei^e,  not  less  than  15  days  after  the 
puhhcation  of  the  notice  required  by 
paragraph  (f)(1)  of  this  section  or  15 
days  after  the  FDIC's  receipt  of  the 
application,  whichever  is  later;  for 
applications  to  move  a  main  office  or 
relocate  a  remote  service  facility,  not 
less  than  21  days  after  the  last 
publication  or  21  days  after  FIHCs 
receipt  of  the  application,  whichever  is 
la(ter,  for  merger  applications,  not  less 
than  90  days  af^  the  first  publication 
or  30  days  after  FDICs  receipt  of  the 
appticatiod,  whichevM-  is  lelter.  *  *  * 


(4)  Notice  ofrigftttoconaaent.  •  •  • 

*  *  *  (main  office  moves  and  remote 
snrice  &ciiity  relocation* — 21st.  mm^en — 
30th.  other  af^scatkms  ciescribed  in 
paragraph  (a)  of  tUtaectk>B— 15th]  *  *  * 

By  order  of  Uie  Board  cf  Directors. 

[>ated  al  Waihiiigtao.  DC,  this  lOth  day  of 
August.  1993. 

Federal  Deposit  iasurancs  CcsTxicatioa. 

Hoyte  L.  EobiaMS, 

Executive  Secretaiy. 

(FR  Doc.  93-22824  Filed  »-2fr-93;  8:45  am] 

MUJNQ  CODE  t71«-ei-P 


SMALL  BUSINESS  ADMINISTRATION 

13  CFR  Part  121 

Nonmamifacturer  Rute  Wttlvw 
Proceduras;  Snnfl  Businem  Sla 
Regulations 

AGENCY:  Small  Business  Adminietntion. 
ACTION:  Proposed  rule. 

SUMMARY:  Tlie  Small  Business 
Administration  (SEA)  is  proposing  a 
rule  regarding  waivers  of  a  requirement 
of  the  Small  Business  Act  commonly 
referred  to  as  the  "Nonmanufactiuer 
Rule"  for  individual  products  on 
specific  soUdtations  (individual 
waivers).  Waivers  of  the 
Nonmanufacturer  Rule  allow  small 
business  regular  dealers  to  supply  the 
product  of  any  domestic  manufacturer 
or  processor  on  a  small  business  set- 
aside  or  SBA  8(a)  Program  procurement. 
Section  8(a)(17)  (A)  and  (B)  of  the  Small 
Business  Act  sets  forth  the 
Nonmanufacturer  Rule  and  provisions 
which  allow  the  Administtator  to  waive 
the  requirements  of  that  Rule  for 
individual  products  on  a  specific 
solicitation  based  on  a  contracting 
officer's  determination. 
DATES:  ComaantE  will  be  accepted  until 
October  21.  1993. 

ADDRESSES:  Written  comments  should 
be  addressed  to:  Mr.  Robmt  J.  Moffitt. 
Associate  Administrator  for 
Procurement  Assistance,  Small  Business 
Administration.  409  Third  Street,  SW., 
Mail  Code  6250,  Wa^ngton.  DC  20416. 
FOR  niRTHER  mPORMATK)^  CONTACT: 
James  Parker.  Pn>:;urement  Analyst, 
Office  of  Procurement  Policy  and 
Liaison,  202/205-^6465. 
SUPPLEMENTARY  WrORMATION.  On 
^k^v»raber  15, 1966,  the  enactment  of 
Public  Law  100-656  incorporated  into 
the  ^nall  Business  Act  the  previously 
existing  SBA  requirement  that 
recipients  of  small  bosiness  set-aside  or 
SBA  8(a)  Program  contracts  for 
manufertured  products  tfeat  are  not  the 


actual  noanu&cturars 
(nonmanufiacturers)  be  themselves  small 
business  regular  dealers.  This  legislation 
specifies  that  regular  dealers  may  only 
provide-the  product  of  domestic  smaU 
business  manufactiu^rs  or  processcrs  on 
small  business  set-aside  and  8(a) 
procurements.  This  requirement  is 
commonly  known  as  the 
Nonmanufacturer  Rule,  Section  303(h) 
of  Public  Law  100-656  provided  for  tiie 
Administrator  of  the  SBA  to  grant  a 
waiver  of  the  Nonmanufacturer  Rule  for 
a  product  or  class  of  products  for  which 
there  are  no  small  business 
raenutecturars  or  processors  in  the 
Federal  market.  The  requirement  that  a 
small  business  suppher  provide  the 
product  manufactured  or  processed  by  a 
domestic  small  business  concern  in  a 
contract  set-aside  for  small  business  or 
uindm'  an  SBA  8(a)  Program  contract  is 
found  in  SBA  regulations  13  CFR 
121.906(b)  and  §  121.1106(b). 

On  June  15.  1989.  Public  Law  101-37 
renumbered  the  elements  in  the  , 
Nonmanufacturer  Rule  end  added  tbs 
requirement  that  a  small  business 
concern  shall  be  a  small  business 
concern  under  the  numerical  size 
standard  for  the  Standard  Industrial 
Classification  Code  assigned  to  the 
contract  solicitation  on  whidi  the  ofEar 
is  being  made.  Further,  on  November 
15. 1990,  Public  Law  101-574  further 
modified  the  wording  of  the  waiver 
provision  to  allow  the  Administrator  to 
waive  the  requirement  for  any  class  of 
products  for  which  there  are  no  small 
businesses  "available  to  participate  in 
the  Federal  procurement  maritet."  It  also 
added  a  provision  which  allows  the 
Administrator  to  wai^^e  the 
requirements  of  the  Nonmanufacturer 
Rule  after  reviewing  a  determination  by 
a  contracting  officer  that  no  small 
business  ariaaufacturer  or  processor  can 
reasonably  be  expected  lo  of?er  a 
product  meeting  the  specificfltions, 
including  period  of  perfonnenoe, 
required  oi  an  offeror  on  a  solicitation. 

The  proposed  rules  contained  herein 
outline  the  procedures  which  the  SBA 
will  follow  in  reviewing  the 
detwaainatioBS  of  contracting  officers 
which  serve  as  the  basis  for  such 
waivers.  (SBA  rules  regarding  waivers  of 
classes  of  products  codified  at  13  CFR 
121.2101,  et  seq.,  are  published  as  a 
final  rule  elsewhere  in  today's  Federal 
Register.] 

Section  By  Sectiaii  Keview 

Section  121.2201  describes  the 
imderlying  policy  of  the  statute  that 
allows  the  SBA  to  waive  the 
Nonmanufacturer  Rule  for  products  on 
specific  solicitations  when  no  small 
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business  manufacturers  or  processes 
such  products. 

Section  121.2202  provides  definitions 
of  pertinent  terms  used  in  these  rules, 
including  "contracting  officer," 
"Federal  procurement  market," 
Nonmanufacturer  Rule."  "person," 
"procuring  agency,"  "solicitation,"  and 
"United  States." 

Section  121.2203  sets  forth  the 
statutory  standard  that  must  be  met  to 
justify  issuing  a  waiver  for  a  specific 
solicitation. 

Section  121.2204  describes  the 
procedures  to  be  followed  in  requesting 
and  granting  waivers  for  specific 
solicitations  (individual  waivers). 

Compliance  With  Executive  Orders 
12291  and  12612.  the  Regulatory 
Flexibility  Act  (55  U.S.C.  601.  et.  al)  and 
the  Paperwork  Reduction  Act  (45  U.S.C. 
601.  ch.  35) 

Based  on  experience  to  date,  the  SBA 
anticipates  that  the  number  of  requests 
for  individual  waivers  will  not  exceed 
75  annually.  Since  there  are  literally 
millions  of  procurement  actions  each 
year,  the  SBA  considers  that  these 
requests  are  not  significant  in  number, 
and  are  not  expected  to  approach  the 
threshold  of  $100  million.  Therefore, 
the  SBA  has  determined  that  this 
proposed  rule,  if  promulgated  as  final, 
would  not  constitute  a  major  rule  for  the 
purposes  of  Executive  Order  12291. 

The  SBA  certifies  that  this  proposed 
rule,  if  promulgated  as  final,  would 
have  no  Federalism  implications 
warranting  the  preparation  of  a 
Federalism  Assessment  in  accordance 
with  Executive  Order  12612. 

For  purposes  of  compliance  with  the 
Regulatory  Flexibility  Act.  55  U.S.C. 
601,  et.  al,  SBA  certifies  that  this 
proposed  rule,  if  promulgated  as  final, 
would  have  no  significant  economic 
effect  on  a  substantial  number  of  small 
entities,  since  SBA  estimates  the 
number  of  requests  will  not  exceed  75 
annually. 

For  purposes  of  the  Paperwork 
Reduction  Act,  44  U.S.C.  Ch  35,  SBA 
certifies  that  this  proposed  rule,  if 
promulgated  as  final,  would  impose  no 
new  reporting  or  record  keeping 
requirements. 

For  the  reasons  set  forth  above, 
subpart  B  of  part  121  of  Title  13,  Code 
of  Federal  Regulations  (CFR),  is 
proposed  to  be  amended  as  follows: 

List  of  Subiects  in  13  CFR  Part  121 

Noiunanufacturer  rule  waiver.  Small 
business  size  regulations,  Small 
businesses. 


PART  121— {AMENDED] 

1.  The  authority  citation  for  part  121 
continues  to  read  as  follows; 

Authority:  15  U.S.C.  632(A).  634(b),  637(a), 
644(c);  and  Pub.  L.  102-486.  106  Stat.  2776, 
3133. 

2.  Subpart  B  of  part  121  is  amended 
by  adding  an  undesignated  center 
heading  on  §§  121.2201  through 
121.2204  to  read  as  follows: 

Waivers  of  the  Nonmanufacturer  Rule 
for  Individual  Solicitations 

$121.2201    Policy. 

(a)(1)  Section  8(a)(17)(B)  of  the  Small 
Business  Act,  15  U.S.C.  637(a)(17)(B), 
was  amended  by  Section  210  of  The 
Small  Business  Administration 
Reauthorization  Act  of  1991,  PubUc  Law 
101-574.  It  was  also  amended  by 
Section  303(h)  of  the  Business 
Opportunity  Development  Reform  Act 
of  1988,  Public  Law  100-656.  These 
statutory  provisions  provide  that  an 
otherwise  qualified  supplier  of  a 
product  that  is  not  the  actual 
manufacturer  (nonmanufacturer)  under 
consideration  for  a  small  business  set- 
aside  or  SBA  8(a)  Program  contract 
shall: 

(i)  Be  primarily  engaged  in  the 
wholesale  or  retail  trade: 

(ii)  Be  a  small  business  concern; 

(iii)  Be  a  regular  dealer  as  defined  by 
the  Walsh-Healey  Public  Contracts  Act; 
and 

(iv)  Represent  that  it  will  supply  the 
product  of  a  domestic  small  business 
manufacturer  or  processor. 

(2)  This  requirement  is  known  as  the 
Nonmanufacturer  Rule  (see  13  CFR 
§121.906  and  §121.1106). 

(b)  Recognizing  that  these 
requirements  may  be  impossible  for 
some  qualified  small  business  dealers  to 
meet  for  certain  products.  Pub.  L.  101- 
574  amended  the  language  of  the  Small 
Business  Act  to  allow  for  the  granting  of 
waivers  when  there  are  no  small 
business  manufacturers  or  processors 
"available  to  participate  in  the  Federal 
procurement  market." 

(c)  Public  Law  101-574  also 
recognized  that  while  small 
manufacturers  or  processors  may  exist 
for  a  certain  class  of  products,  they  may 
not  be  able  to  provide  a  specific  product 
on  a  specific  solicitation  for  a  variety  of 
reasons,  including  period  of 
performance.  A  provision  was  added  to 
the  Small  Business  Act  which  allows 
the  Administrator  to  grant  waivers  of 
the  Nonmanufacturer  Rule  on  specific 
solicitations  (individual  waivers)  after 
reviewing  a  contracting  officer's 
determination  that  no  small  business 
manufacturer  or  processor  can  be 


reasonably  be  expected  to  offer  a 
product  meeting  the  solicitation's 
specifications,  including  period  of 
performance. 

§121.2202    Deflnitlons. 

(a)  Solicitation  is  an  individual 
contract  action  of  a  procuring  agency.  It 
must  be  identifiable  by  a  specific 
procurement  number  assigned  by  a 
procuring  agency. 

(b)  Other  applicable  definitions  are 
found  at  §121.2102. 

S  121.2203    Condition  justifying  waivers  for 
specific  solicitations. 

A  waiver  for  a  product  in  a  specific 
solicitation  (individual  waiver)  is 
justified  when  the  Administrator 
reviews  and  accepts  a  contracting 
officer's  determination  that  no  small 
business  manufacturer  or  processor  can 
reasonably  be  expected  to  offer  a 
product  meeting  the  specifications  of  a 
solicitation,  including  the  period  of 
performance. 

$  1 21 .2204    Procedures  for  requesting  and 
granting  waivers  for  specific  solicitations. 

(a)  Requests  for  waivers  of  the 
Nonmanufacturer  Rule  for  sp>ecific 
solicitations  need  not  be  in  any 
particular  form  but  shall,  at  a  minimum, 
include: 

(1)  A  definitive  statement  of  the 
specific  item(s)  to  be  waived; 

(2)  The  solicitation  number  for  the 
procurement  on  which  the  item(s)  is 
required  and  a  brief  statement  of  the 
procurement  history;  and 

(3)  A  determination  by  the  contracting 
officer  that  there  are  no  known  small 
business  manufacturers  for  the 
requested  items.  The  determination 
must  contain: 

(i)  A  clear  statement  of  the  contracting 
officer's  efforts  to  search  for  small 
business  manufacturers  or  processors  of 
the  item(s)  and  the  results  of  those 
efforts.  This  should  include  information 
from  a  search  of  the  Procurement 
Automated  Source  System  (PASS)  and 
the  results  of  discussions  with  small 
business  representatives  in  efforts  to 
find  manufacturers.  For  example,  the 
small  business  representatives  may  be 
members  of  the  Office  of  Small  and 
Disadvantaged  Business  Utilization 
(OSDBU)  or  an  SBA  Procurement  Center 
Representative  (PCR);  and 

(ii)  A  statement  by  the  contracting 
officer  that  there  are  no  known  small 
business  manufacturers  for  the  items 
and  that  no  small  business  manufacturer 
or  processor  can  reasonably  be  expected 
to  offer  the  required  items. 

(b)  Requests  should  be  addressed  to 
the  Associate  Administrator  for 
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Procurement  Assistance,  Small  Business 
Administration,  Washington,  DC  20416, 
or  hand-carried  to  the  Office  of 
Procurement  Assistance,  suite  8800,  409 
3rd  Street.  SW.,  Washington,  DC. 

(c)  The  SBA  will  examine  the 
contracting  officer's  determination  and 
any  other  information  it  deems 
necessary  to  make  an  informed  decision 
on  the  waiver  request.  Potential  sources 
of  information  may  include,  but  are  not 
limited  to.  SBA's  Procurement 
Automated  Source  System  (PASS),  the 
Thomas  Register,  and  information  from 
industry  associations  and  organizations 
and  procuring  activities  and  agencies.  If 
SBA's  research  verifies  that  no  small 
business  manu&cturers  or  processors 
exist  for  the  item,  an  individual,  one- 
time waiver  will  be  granted. 

(d)  There  are  three  limitations  to  the 
individual  waivers. 

(1)  The  waiver  applies  only  to  the 
soUcitation  (and  the  subsequent 
contract). 

(2)  The  waiver  applies  only  to  the 
specific  solicitation  line  item(s) 
identified  in  SBA's  granting  letter. 

(3)  The  waiver  has  no  appUcation  to 
soUcitation  amendments  or  contract 
modifications  outside  the  original 
scope. 

(e)  If  a  small  business  manufacturer  or 
processor  is  found  for  the  product  in 
question,  the  waiver  request  will  be 
denied. 

(f)  The  contracting  officer  who 
requested  the  waiver  will  be  informed 
in  writing  by  the  Associate 
Administrator  for  Proctuement 
Assistance  of  the  denial  or  approval  of 
the  request. 

(g)  The  average  processing  time  for 
waivers  for  specific  solicitations  is  15 
working  days.  A  quicker  processing 
time  may  be  requested  by  the 
contracting  officer  in  the  requesting 
document. 

(h)  The  determination  to  grant  at  deny 
a  waiver  by  the  Associate  Administrator 
for  Procurement  Assistance  is  the  final 
administrative  ruling  by  SBA. 

Dated:  June  5, 1993. 
EfsUofl  B.  BowIm, 
Administrator. 

(FR  Doc  93-22901  Filed  »-20-93;  8:45  am] 
HUJNQ  CODE  mS-OI-M 


DEPARTMENT  OF  TRANSPORTATION 
FMtoral  Aviation  Administration 
14  CFR  Part  39 

[Docket  No.  93-NM-138-AO] 

Alrworthlneaa  Diractivea;  Boeing 
Modal  747  Sarlas  Airplanes  With 
Stretched  Upper  Decks  (SUD) 

AGENCY:  Federal  Aviation 
Administration,  DOT. 

ACTION:  Notice  of  proposed  rulemaking 
(NPRM). 

SUMMARY:  This  document  proposes  the 
adoption  of  a  new  airworthiness 
directive  (AD)  that  is  applicable  to 
certain  Boeing  Model  747  series 
airplanes.  This  proposal  would  require 
installation  of  ar  aluminum  seal 
retainer  on  the  bulb  seal  attached  to  the 
fascia  panels  of  the  escape  systems  on 
the  Sin).  This  proposal  is  prompted  by 
a  report  that,  during  deployment  of  an 
emergency  evaciiation  sUde,  the  slide 
inflated  but  subsequently  lost  air  from 
one  chamber.  The  actions  specified  by 
the  proposed  AD  are  intenckd  to 
prevent  the  bulb  seal  from  coming  off 
the  fascia  panels  and  being  ingested  into 
the  tujbo&ns  of  the  escape  systems  on 
the  SUD,  which  could  impede  the 
inflation  of  the  escape  slide  during  an 
emergency  situation. 

DATES:  Comments  must  be  received  by 
November  16, 1993. 

ADDRESSES:  Submit  consents  in 

X"cate  to  the  Federal  Aviation 
inistration  (FAA),  Transport 
Airplane  Directorate,  ANM-103, 
Attention:  Rules  Docket  No.  93-NM- 
138-AD.  1601  Lind  Avenue.  SW., 
Renton,  Washington  98055-4056. 
Comments  may  be  inspected  at  this 
location  between  9  a.m.  and  3  p.m., 
Monday  through  Friday,  except  Federal 
holidays. 

The  service  information  referenced  in 
the  proposed  rule  may  be  obtained  from 
Boeing  Commercial  Airplane  Group. 
P.O.  Box  3707,  Seattle,  Washington 
98124.  This  information  may  be 
examined  at  the  FAA,  Transport 
Airplane  Directorate,  1601  Und 
Avenue,  SW.,  Renton,  Washington. 

FOR  FURTHER  INFORMATION  CONTACT: 
Jayson  Claar,  Aerospace  Engineer, 
Airfieme  Branch,  ANM-120S,  FAA, 
Transport  Airplane  Directorate.  Seattle 
Aircraft  Certification  Office,  1601  Lind 
Avenue.  SW.,  Renton.  V\'ashington 
08055-4056:  telephone  1206)  227-2784; 
fax  (206) 227-1181. 


SUPPLEMENTARY  aiFORMATKM^: 
Comments  Invited 

Interested  persons  are  invited  to 
participate  in  the  making  of  the 
proposed  r\ile  by  submitting  such 
written  data,  views,  or  arguments  as 
they  may  desire.  Communications  shall 
identify  the  Rules  Docket  number  and 
be  submitted  in  triplicate  to  the  address 
specified  above.  All  communications 
received  on  or  before  the  closing  date 
for  comments,  specified  above,  will  be 
considered  before  taking  action  on  the 
proposed  rule.  The  proposals  contained 
in  this  notice  may  be  changed  in  light 
of  the  comments  received. 

Comments  are  specifically  invited  on 
the  overall  regulatory,  economic, 
environmental,  and  energy  aspects  of 
the  proi}osed  rule.  All  comments 
submitted  will  be  available,  both  before 
and  after  the  closing  date  for  comments, 
in  the  Rules  Docket  for  examination  by 
interested  persons.  A  report 
summarizing  each  FAA-public  contact 
concerned  with  the  substance  of  this 
proposal  will  be  filed  in  the  Rules 
Docket 

Conunenters  wishing  the  FAA  to 
acknowledge  receipt  of  their  comments 
submitted  in  response  to  this  notice 
must  submit  a  self-addressed,  stamped 
postcard  on  which  the  following 
statement  is  made:  "Comments  to 
Docket  Number  93-NM-13&-AD."  The 
postcard  will  be  date  stamped  and 
returned  to  the  commenter. 

AvaUabilityofNPRMs 

Any  person  may  obtain  a  copy  of  this 
NPRM  by  submitting  a  request  to  the 
FAA.  Transport  Airplane  Directorate. 
ANM-103,  Attention:  Rules  Docket  No. 
93-J«JM-138-AD,  1601  Lind  Avenue. 
SW.,  Renton,  Washington  98055-4056. 

Discussion 

Recently,  the  FAA  has  received  a 
report  that,  during  an  emergency 
evacuation  of  a  Boeing  Model  747  series 
airplane  with  a  stretched  upper  deck 
(SUD).  one  escape  slide  inflated  but 
subsequently  lost  air  from  one  chamber. 
Subsequent  investigation  revealed  that 
the  blades  on  the  impeller  in  one  of  the 
turbofans  broke  off  and  cut  holes  in  one 
of  the  inflatable  chambers  on  the  escape 
shde  of  the  SUD.  (These  turbofans  are 
driven  by  pressurized  gas  and  entrain 
air  into  the  inflatable  chambers  of  the 
escape  sUde.)  Further  investigation  of 
this  incident  revealed  that  the  bulb  seal 
attached  to  the  fescia  panel  came  off  and 
was  ingested  into  one  of  the  turbofons. 
Ingestion  of  the  bulb  seal  caused  the 
blades  to  break  off  the  turbofan.  After 
the  blades  broke  off  the  turbofan,  the 
blades  damaged  the  seal  between  the 
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turbofan  and  the  inflatable  chambers 
that  allowed  the  air  in  the  chamber  to 
backflow  through  the  turbofan.  This 
condition,  if  not  corrected,  could 
impede  the  inflation  of  the  escape  slide 
during  an  emergency  situation. 

The  FAA  has  reviewed  and  approved 
Boeing  Alert  Service  Bulletin  747- 
25A3056,  dated  July  12. 1993.  that 
describes  procedures  for  installation  of 
an  aluminum  seal  retainer  on  the  bulb 
seal  attached  to  the  fascia  panels  of  the 
escape  systems  on  the  SUD.  This 
retainer  will  prevent  the  bulb  seal  firom 
coming  off  the  fascia  panels  and  being 
ingested  into  the  turbofans  of  the  escape 
systems  on  the  SUD. 

Since  an  unsafe  condition  has  been 
identified  that  is  likely  to  exist  or 
develop  on  other  products  of  this  same 
type  design,  the  proposed  AD  would 
require  installation  of  an  aluminum  seal 
retainer  on  the  bulb  seal  attached  to  the 
fascia  panels  of  the  escape  system  on 
the  SIJD.  The  actions  would  be  reqxiired 
to  be  accomplished  in  accordance  with 
the  service  bulletin  described 
previously. 

There  are  approximately  291  Boeing 
Model  747  series  airplanes  of  the 
affected  design  having  a  SUD  in  the 
worldwide  fleet.  The  FAA  estimates  that 
30  airplanes  of  U.S.  registry  would  be 
aff^ected  by  this  proposed  AD,  that  it 
would  take  approximately  4  work  hours 
per  airplane  to  accompUsh  the  proposed 
actions,  and  that  the  average  labor  rate 
is  $55  per  work  hour.  The  cost  of 
required  parts  would  be  nominal.  Based 
on  these  figures,  the  total  cost  impact  of 
the  proposed  AD  on  U.S.  operators  is 
estimated  to  be  $6,600,  or  $220  per 
airplane.  This  total  cost  figure  assumes 
that  no  operator  has  yet  accomplished 
the  proposed  requirements  of  diis  AD 
action. 

The  regulations  proposed  herein 
would  not  have  substantial  direct  effects 
on  the  States,  on  the  relationship 
between  the  national  government  and 
the  States,  or  on  the  distribution  of 
power  and  responsibihties  among  the 
various  levels  of  government.  Therefore, 
in  accordance  with  Executive  Order 
12612,  it  is  determined  that  this 
proposal  would  not  have  sufficient 
federalism  implications  to  warrant  the 
preparation  of  a  Federalism  Assessment. 

For  the  reasons  discussed  above,  I 
certify  that  this  proposed  regulation  (1) 
is  not  a  "major  rule"  under  Executive 
Order  12291;  (2)  is  not  a  "significant 
rule"  under  the  DOT  Regulatory  Policies 
and  Procedures  (44  PR  11034,  February 
26, 1979);  and  (3)  if  promulgated,  will 
not  have  a  significant  economic  impact, 
positive  or  negative,  on  a  substantial 
number  of  small  entities  under  the 
criteria  of  the  Regulatory  Flexibility  Act. 


A  copy  of  the  draft  regulatory  evaluation 
prepared  for  this  action  is  contained  in 
the  Rules  Docket.  A  copy  of  it  may  be 
obtained  by  contacting  the  Rules  Docket 
at  the  location  provided  under  the 
caption  AOOflESSES. 

List  of  Subjects  in  14  C311  Part  39 

Air  transportation.  Aircraft,  Aviation 
safety,  Safety. 

The  Proposed  Amendment 

Accordingly,  pursuant  to  the 
authority  delegated  to  me  by  the 
Administrator,  the  Federal  Aviation 
Administration  proposes  to  amend  14 
CFR  part  39  of  tlie  Federal  Aviation 
Regulations  as  follows: 

PART  39— AIRWORTHINESS 
DIRECTIVES 

1.  The  authority  citation  for  part  39 
continues  to  read  as  follows: 

Authority.  49  U.S.C.  App.  1354(a).  1421 
end  1423;  49  U.S.C.  106(g);  and  14  CFR 
11.89. 

139.13    [Anwnded] 

2.  Section  39.13  is  amended  by 
adding  the  following  new  airworthiness 
directive: 

Boeing:  Docket  93-NM-13»-AO. 

Applicability:  Model  747  series  airplanes 
with  a  stretched  upper  deck,  all  line  numbers 
up  to  and  Including  line  number  9S1; 
certificated  in  any  category. 

Compliance:  Required  as  indicated,  unless 
accomplished  previously. 

To  prevent  the  bulb  seal  from  coming  off 
the  fescia  panels  and  being  ingested  into  the 
turbofens  of  the  escape  systems  on  the 
stretched  upper  deck  (SUD),  which  could 
impede  the  inflation  of  the  escape  slide 
during  an  emergency  situation,  accomplish 
the  following: 

(a)  Within  6  months  after  the  effective  date 
of  this  AD,  install  an  aluminum  seal  retainer 
on  the  biilb  seal  attached  to  the  fascia  panel 
of  the  escape  systems  on  the  SUD,  in 
accordance  with  Boeing  Alert  Service 
Bulletin  747-25A3056,  dated  )uly  12, 1993. 

(b)  An  alternative  method  of  compliance  or 
adjustment  of  the  compliance  time  that 
provides  an  acceptable  level  of  safety  may  be 
used  if  approved  by  the  Manager,  Seattle 
Aircraft  Certification  Office  (ACO).  Operators 
shall  submit  their  requests  through  an 
appropriate  FAA  Principal  Maintenance 
Insp>ector,  who  may  add  comments  and  then 
send  it  to  the  Manager,  Seattle  ACO. 

Note:  Information  concerning  the  existence 
of  approved  alternative  methods  of 
compliance  with  this  AD,  if  any,  may  be 
obtained  from  the  Seattle  ACO. 

(c)  Special  flight  permits  may  \»  issued  in 
accordance  with  FAR  21.197  and  21.199  to 
operate  the  airplane  to  a  location  where  the 
requirements  of  this  AD  can  Iw 
accomplished. 


Issued  in  Ronton,  Washington,  on 
September  15, 1993. 
David  G.  Hmisl, 

Acting  Managor,  Transport  Airplane 
Directorate,  Aircraft  Certification  Service. 
[PR  Doc.  93-23023  Filed  9-20-93;  8:45  ami 
B«jjNQ  cooe  4no-is-r 

14  CFR  Part  39 

[Doctot  No.  93-NM-131-AO] 

Airworttiinese  Directives;  Lockheed 
Model  1011-385  Series  Airplanes 

AQENCY:  Federal  Aviation 
Administration,  DOT. 
ACTION:  Notice  of  proposed  rulemaking 
(NPRM). 

SUMMARY:  This  dociunent  proposes  the 
adoption  of  a  new  airworthiness 
dirwrtive  (AD)  that  is  applicable  to  all 
Lockheed  Model  L^lOl  1-385  series 
airplanes.  This  proposal  would  require 
inspection,  modification,  and 
replacement,  if  necessary,  of  the  flap 
vane  lugs.  This  proposal  is  prompted  by 
reports  of  foilure  of  flap  vane  lugs  due 
to  stress  corrosion.  The  actions  specified 
by  the  proposed  AD  are  intended  to 
prevent  feilure  of  the  flap  vane  lugs, 
which  could  lead  to  separation  of  flap 
vane  from  the  airplane  and  cause  injury 
to  people  or  damage  to  property  on  the 
ground. 

DATES:  Comments  must  be  received  by 
November  16, 1993. 
ADDRESSES:  Submit  comments  in 
triplicate  to  the  Federal  Aviation 
Administration  (FAA),  Transport 
Airplane  Directorate,  ANM-103, 
Attention:  Rules  Docket  No.  93-NM- 
131-AD.  1601  Lind  Avenue,  SW., 
Renton,  Washington  98055-4056. 
Comments  may  be  inspected  at  this 
location  between  9  a.m.  and  3  p.m., 
Monday  through  Friday,  except  Federal 
hohdays. 

The  service  information  referenced  in 
the  proposed  rule  may  be  obtained  from 
Lockheed  Western  Export  Company, 
Attn:  Commercial  and  Customer 
Support,  Dept.  693,  Zone  0/55,  86 
South  Cobb  Drive,  Marietta,  Georgia 
30063.  This  information  may  be 
examined  at  the  FAA,  Transport 
Airplane  Directorate,  1601  lind 
Avenue,  SW.,  Renton,  Washington;  or  at 
the  FAA,  Atlanta  Aircraft  Certification 
Office,  1669  Phoenix  Parkway,  suite 
210C,  Atlanta,  Georgia. 
FOR  FURTHER  MFORMATtON  CONTACT: 
Thomas  B.  Peters.  Aeronautical 
Engineer,  Flight  Test  Branch,  Atlanta 
Aircraft  Certification  Office,  FAA,  Small 
Airplane  Directorate.  1669  Phoenix 
Parkway,  suite  210C  Atlanta.  Georgia 
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30349;  telephone  (404)  991-3915;  tax 
(404) 991-3606. 

8UPPt£MENTARY  mFORMATIOM: 

Comments  Invited 

Interested  persons  are  invited  to 
participate  in  the  making  of  the 
proposed  rule  by  submitting  such 
written  data,  views,  or  arguments  as 
they  may  desire.  Commimications  shall 
identify  the  Rules  Docket  number  and 
be  submitted  in  triplicate  to  the  address 
specified  above.  All  communications 
received  on  or  before  the  closing  date 
for  comments,  specified  above,  will  be 
considered  before  tAWing  action  on  the 
proposed  rule.  The  proposals  contained 
in  tnis  notice  may  be  changed  in  light 
of  the  comments  received. 

Comments  are  specifically  invited  on 
the  overall  regulatory,  economic, 
environmental,  and  energy  aspects  of 
the  proposed  hile.  All  comments 
submitted  will  be  available,  both  before 
and  after  the  closing  date  for  comments, 
in  the  Rules  Docket  for  examination  by 
interested  persons.  A  report 
simimarizing  each  FAA-public  contact 
concerned  with  the  substance  of  this 
proposal  will  be  filed  in  the  Rules 
Docket. 

Commenters  wishing  the  FAA  to 
acknowledge  receipt  of  their  comments 
submitted  in  response  to  this  notice 
must  submit  a  self-addressed,  stamped 
postcard  on  which  the  following 
statement  is  made:  "Comments  to 
Docket  Number  93-NM-131-AD."  The 
postcard  will  be  date  stamped  and 
returned  to  the  commenter. 

Availability  of  NPRMs 

Any  person  may  obtain  a  copy  of  this 
NPRM  by  submitting  a  request  to  the 
FAA,  Transport  Airplane  Directorate, 
ANM-103,  Attention:  Rules  Docket  No. 
93-NT>4-131-AD,  1601  Lind  Avenue, 
SW..  Renton,  Washington  98055-4056. 

Discussion 

TTie  FAA  has  received  several  repoi:ts 
from  operators  who  found  cracking  in 
several  lugs  in  the  flap  vanes  installed 
on  Lockheed  Model  L-101 1-385  series 
airplanes.  In  one  case,  the  flap  vane  lug 
failed  and  caused  the  flap  system  to  jam 
during  retraction  after  takeoff;  in 
another  case,  the  same  type  of  lug 
feilure  caused  the  flap  system  to  jam  on 
retraction  after  landing.  One  operator 
also  reported  that  the  flap  vane  lugs 
failed  on  one  airplane  during  approach 
to  a  major  airport,  and  the  number  2  flap 
vane  separated  from  the  airplane;  the 
flap  vane  landed  on  private  property  in 
a  nearby  neighborhood.  The 
manufacturer  examined  the  biled  lugs 
and  identified  the  cause  of  the  ^lures 
to  be  stress  corrosion,  which  started  in 


the  center  of  the  flap  vane  lug  between 
the  upper  and  lower  bushings.  Such 
corrosion  can  weaken  the  lug  to  the 
point  where  fatigue  becomes  operative; 
this  eventually  can  lead  to  the  inability 
of  the  Itig  to  sustain  required  loads.  If 
the  flap  vane  lugs  cannot  sustain 
required  loads,  the  lugs  can  break 
completely,  allowing  the  flap  vane  to 
separate  from  the  airplane.  This 
condition,  if  not  corrected,  could  pose  a 
danger  to  persons  and  property  on  the 
ground. 

The  FAA  has  reviewed  and  approved 
Lockheed  TriStar  L-101 1  Service 
Bulletin  093-57-199,  Revision  1,  dated 
May  5, 1993,  that  describes  procedures 
for  inspecting  the  inboard  and  outboard 
lug  of  each  flap  vane  to  detect  cracking 
and  corrosion,  reworking  the  lug  bore  by 
oversizing  it,  and  installing  new 
oversized  sleeves.  This  5er%ice  bulletin 
also  describes  procedures  for  removing 
corrosion  within  certain  limits  by 
machining  the  surface. 

Since  an  unsafe  condition  has  been 
identified  that  is  likely  to  exist  or 
develop  on  other  products  of  this  same 
t^'pe  design,  the  proposed  AD  would 
require  inspection  and  modification  of 
each  of  the  16  flap  vane  lugs.  These 
actions  would  be  required  to  be 
accomplished  in  accordance  with  the 
service  bulletin  described  previously. 

There  are  approximately  241  Model 
L-101 1-385  series  airplanes  of  the 
affected  design  in  the  worldwide  fleet. 
The  FAA  estimates  that  117  airplanes  of 
U.S.  registry  would  be  affected  by  this 
proposed  AD,  that  it  would  take 
approximately  96  work  hours  per 
airplane  to  accomplish  the  proposed 
actions,  and  that  the  average  labor  rate 
is  $55  per  work  hour.  Based  on  these 
figures,  the  total  cost  impact  of  the 
proposed  AD  on  U.S.  operators  is 
estimated  to  be  $617,760,  or  $5,280  per 
airplane.  This  total  cost  figure  assumes 
that  no  operator  has  yet  acoomplished 
the  proposed  requirements  of  this  AD 
action. 

The  FAA  recognizes  that  the  proposed 
requirements  of  this  AD  would  require 
a  large  number  of  woric  hours  to 
accomplish.  However,  the  compliance 
time  specified  in  paragraph  (a)  of  this 
proposed  AD  should  allow  ample  time 
for  the  inspection  to  be  accomplished 
coincidentally  with  scheduled  major 
airplane  inspection  and  maintenance 
activities  (i.e.,  "C"-checks),  thereby 
minimizing  the  costs  associated  with 
special  airplane  scheduling. 

The  regiilations  proposed  herein 
would  not  have  suostantial  direct  effects 
on  the  States,  on  the  relationship 
between  the  national  government  and 
the  States,  or  on  the  distribution  of 
power  and  responsibilities  among  the 


various  levels  of  government  Therefore, 
in  accordance  with  Executive  Order 
12612,  it  is  determined  that  this 
proposal  would  not  have  sufficient 
federalism  implications  to  warrant  the 
preparation  oi  a  Federalism  Assessment. 

For  the  reasons  discussed  above,  I 
certify  that  this  proposed  regulation  (1) 
is  not  a  "major  rule"  under  Executive 
Order  12291;  (2)  is  not  a  "significant 
rule"  under  the  DOT  Regulatory  Policies 
and  Procedures  (44  FR  11034.  February 
26. 1979);  and  (3)  if  promulgated,  will 
not  have  a  significant  economic  impact, 
positive  or  negative,  on  a  substantial 
number  of  small  entities  under  the 
criteria  of  the  Regulatory  Flexibility  Act. 
A  copy  of  the  draft  regulatory  evaluation 
prepared  for  this  action  is  contained  in 
the  Rules  Docket.  A  copy  of  it  may  be 
obtained  by  contacting  the  Rules  Docket 
at  the  location  provided  under  the 
caption  ADOfCSSES. 

List  of  Subjects  in  14  CFR  Part  39 

Air  transportation.  Aircraft,  Aviation 
safety.  Safety. 

The  Proposed  Amendment 

Accordingly,  pursuant  to  the 
authority  delegated  to  me  by  the 
Administrator,  the  Federal  Aviation 
Administration  proposes  to  amend  14 
CFR  part  39  of  the  Federal  Aviation 
Regulations  as  follows: 

PART  39— AIRWORTHINESS 
DIRECTIVES 

1.  The  authority  citation  for  part  39 
continues  to  read  as  follows: 

Authority:  49  U.S.C  App.  1354(a).  1421 
and  1423;  49  U.S.C  106(g):  and  14  CFR 
11.89. 

S  39.13    [Amended] 

2.  Section  39.13  is  amended  by 
adding  the  following  new  air^'orthiness 
directive: 

Lockheed:  Docket  93-KM-131-AD. 

Applicability:  All  Model  L-101 1-385 
series  airplanes,  certificated  in  any  category. 

Compliance:  Required  as  indicated,  unless 
accomplished  previously. 

To  prevent  foiiure  of  the  flap  vane  lugs, 
which  could  nJtimately  lead  to  separation  of 
the  flap  vane  from  the  airplane  and  f>ose  a 
danger  to  persons  and  property  on  the 
ground,  accomplish  the  following: 

(a)  Within  1.800  flight  hours  after  the 
effective  date  of  this  AD,  inspect  the  inboard 
and  outboard  lug  of  each  flap  vane  to  detect 
cracks  and  corrosion,  in  accordance  with 
Lockheed  TnStar  L-101 1  Service  Bulletin 
093-57-199.  Re\-ision  1.  dated  May  5. 1993. 

Note:  Inspections  and  rework  previously 
accomplished  prior  to  the  effective  date  of 
this  AD  in  accordance  with  the  original  issue 
of  Lockheed  TriStar  L-1011  Service  Bulletin 
093-57-199,  dated  January  21. 1988.  are 
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considered  in  compliance  with  this 
paragraph  and  do  not  need  to  be  repeated, 

(b)  For  any  lug  that  shows  no  evidence  of 
cracks  or  corrosion,  prior  to  further  flight, 
rework  the  lug  bore  in  accordance  with  part 
U  of  the  service  bulletin. 

(c)  If  any  lug  has  corrosion  or  cracking  that 
is  within  the  limits  specified  in  the  service 
bulletin,  prior  to  further  flight,  accomplish 
the  rework  procedures  in  accordance  with 
part  in  of  the  service  bulletin. 

(d)  If  any  lug  has  corrosion  or  cracking  that 
exceeds  the  limits  specified  in  the  service 
bulletin,  prior  to  further  flight,  replace  the 
lug  with  a  new  or  serviceable  part  in 
accordance  with  the  service  bulletin. 

(e)  An  alternative  method  of  compliance  or 
adjustment  of  the  compliance  time  that 
provides  an  acceptable  level  of  safety  may  be 
used  if  approved  by  the  Manager,  Atlanta 
Aircrafl  Certification  Office  (AGO).  Operators 
shall  submit  their  requests  through  an 
appropriate  FAA  Principal  Maintenance 
Inspector,  who  may  add  comments  and  then 
send  it  to  the  Manager,  Atlanta  ACO. 

Note:  Information  concerning  the  existence 
of  approved  alternative  methods  of 
compliance  with  this  AD,  if  any,  may  be 
obtained  from  the  Atlanta  AGO. 

(f)  Special  flight  permits  may  be  issued  in 
accordance  with  FAR  21.197  and  21.199  to 
operate  the  airplane  to  a  location  where  the 
requirements  of  this  AD  can  be 
accomplished. 

Issued  in  Renton,  Washington,  on 
September  15, 1993. 
David  G.  Hmiel, 

Acting  Manager,  Transport  Airplane 
Directorate,  Aircraft  Certification  Service. 
IFR  Doc.  93-23024  Filed  9-20-93;  8:45  am] 
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14CFRPart39 
[Docket  No.  93-ANE-121 

Airworthiness  Directives;  PTC 
Aerospace  Model  91700  Passenger 
Oxygen  System 

agency:  Federal  Aviation 
Administration,  DOT. 
ACTION:  Notice  of  proposed  rulemaking 
(NPRM). 

SUMMARY:  This  document  proposes  the 
adoption  of  a  new  airworthiness 
directive  (AD)  that  is  applicable  to  PTC 
Aerospace  Model  91700  pas^nger 
oxygen  system,  installed  in  PTC 
Aerospace  Model  881,  940,  and  950 
seats,  installed  on  McDonnell  Douglas 
DC-10  series  aircraft.  This  proposal 
would  require  a  one-time  inspection  to 
verify  the  proper  configuration  and 
functioning  of  the  passenger  oxygen 
system,  and  replacement,  if  necessary, 
with  serviceable  parts.  This  proposal  is 
prompted  by  reports  of  oxygen  canisters 
failing  to  activate  due  to  the  installation 
of  incorrect  pin  release  brackets  or 


deflective  oxygen  canister  release  pins. 
The  actions  specified  by  the  proposed 
AD  are  intended  to  prevent  failure  of  the 
passenger  oxygen  system  to  activate. 
DATES:  Comments  must  be  received  by 
November  22. 1993. 
ADDRESSES:  Submit  comments  in 
triplicate  to  the  Federal  Aviation 
Administration  (FAA),  New  England 
Region,  Office  of  the  Assistant  Chief 
Counsel.  Attention:  Rules  Docket  No. 
93-ANE-12, 12  New  England  Executive 
Park,  Burlington.  MA  01803-5299. 
Comments  may  be  inspected  at  this 
location  between  8  a.m.  and  4:30  p.m., 
Monday  through  Friday,  except  Federal 
holidays. 

The  service  information  referenced  in 
the  proposed  rule  may  be  obtained  from 
PTC  Aerospace,  607  Bantam  Road. 
Litchfield,  CT  06759.  This  information 
may  be  examined  at  the  FAA,  New 
England  Region,  Office  of  the  Assistant 
Chief  Counsel,  12  New  England 
Executive  Park.  Burlington,  MA. 
FOR  FURTHER  INFORMATION  CONTACT: 
Terry  Fahr,  Aerospace  Engineer,  Boston 
Aircraft  Certification  Office,  FAA, 
Engine  and  Propeller  Directorate,  12 
New  England  Executive  Park, 
Burlington.  MA  01803-5299;  telephone 
(617)  238-7155.  fax  (617)  238-7199. 

SUPPlfMENTARY  INFORMATKW: 

Comments  Invited 

Interested  persons  are  invited  to 
participate  in  the  making  of  the 
proposed  rule  by  submitting  such 
written  data,  views,  or  arguments  as 
they  may  desire.  Communications 
should  identify'  the  Rules  Docket 
number  and  be  submitted  in  triplicate  to 
the  address  specified  above.  All 
communications  received  on  or  before 
the  closing  date  for  comments,  specified 
above,  will  be  considered  before  taking 
action  on  the  proposed  rule.  The 
proposals  contained  in  this  notice  may 
be  changed  in  light  of  the  comments 
received. 

Comments  are  specifically  invited  on 
the  overall  regulatory,  economic, 
environmental,  and  energy  aspects  of 
the  proposed  rule.  All  comments 
submitted  will  be  available,  both  before 
and  after  the  closing  date  for  comments, 
in  the  Rules  Docket  for  examination  by 
interested  persons.  A  report 
summarizing  each  FAA-public  contact 
concerned  with  the  substance  of  this 
proposal  will  be  filed  in  the  Rules 
Docket. 

Commenters  wishing  the  FAA  to 
acknowledge  receipt  of  their  comments 
submitted  in  response  to  this  notice 
must  submit  a  self-addressed,  stamped 
postcard  on  which  the  following 
statement  is  made:  "Comments  to 


Docket  Number  93-ANE-12."  The 
postcard  will  be  date  stamped  and 
retiuned  to  the  commenter. 

Availability  of  NPRMs 

Any  person  may  obtain  a  copy  of  this 
NPRM  Dy  submitting  a  request  to  the 
FAA,  New  England  Region,  Office  of  the 
Assistant  Chief  Counsel,  Attention: 
Rules  Docket  No.  93-ANE-12, 12  New 
England  Executive  Park,  Burlington,  MA 
01803-5299. 

Discussion 

The  Federal  Aviation  Administration 
(FAA)  has  received  reports  of  oxygen 
canisters  not  activating  due  to  the 
installation  of  an  incorrect  pin  release 
bracket  or  defective  oxygen  canister 
release  pins  on  PTC  Aerospace  Model 
91700  passenger  oxygen  system, 
installed  in  PTC  Aerospace  Model  881, 
940,  and  950  seats,  installed  on 
McDonnell  Douglas  DC-10  series 
aircraft.  Investigation  revealed  that  some 
oxygen  canister  release  pins  contained 
burrs  that  prevented  the  pin  from 
releasing  from  the  canister.  In  addition, 
some  pin  release  brackets  were  installed 
incorrectly,  preventing  the  lanyard  from 
releasing  the  pin.  This  condition,  if  not 
corrected,  could  result  in  failure  of  the 
passenger  oxygen  system  to  activate. 

The  FAA  has  reviewed  and  approved 
the  technical  contents  of  PTC  Service 
Bulletin  No.  25-1233,  Revision  D,  dated 
February  2, 1993,  that  describes 
procedures  for  a  one-time  inspection  to 
verify  the  proper  configuration  and 
functioning  of  the  passenger  oxygen 
system,  and  replacement,  if  necessary, 
with  serviceable  parts. 

Since  an  unsafe  condition  has  been 
identified  that  is  likely  to  exist  or 
develop  on  other  products  of  this  same 
type  design,  the  proposed  AD  would 
require  a  one-time  inspection  to  verify 
the  proper  configtiration  and 
functioning  of  the  passenger  oxygen 
system,  and  replacement,  if  necessary, 
with  serviceable  parts.  The  actions 
would  be  required  to  be  accomplished 
in  accordance  with  the  service  bulletin 
described  previously. 

There  are  approximately  3,000 
passenger  oxygen  systems  of  the 
affected  design  in  the  worldwide  fleet. 
The  FAA  estimates  that  1,800  passenger 
oxygen  systems  installed  on  aircraft  of 
U.S.  registry  would  be  affected  by  this 
proposed  AD,  that  it  would  take 
approximately  1  work  hour  per 
passenger  oxygen  system  to  accomplish 
the  proposed  actions,  and  that  the 
average  labor  rate  is  $55  per  work  hour. 
Required  parts  would  cost 
approximately  $20  per  passenger 
oxygen  system.  Based  on  these  figures, 
the  total  cost  impact  of  the  proposed  AD 
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on  U.S.  opwaton  is  estimated  to  be 
$135,000. 

The  regulations  proposed  herein 
would  not  have  substantial  direct  effects 
on  the  States,  on  the  relationship 
between  the  national  government  and 
the  States,  or  on  the  distribution  of 
power  and  responsibilities  among  the 
various  levels  of  government.  Therefore, 
in  accordance  with  Executive  Order 
12612,  it  is  determined  that  this 
proposal  would  not  have  sufficient 
federalism  implications  to  warrant  the 
preparation  of  a  Federalism  Assessment 

For  the  reasons  discussed  above,  I 
certify  that  this  proposed  regulation  (1) 
is  not  a  "major  rule"  under  Executive 
Order  12291;  (2)  is  not  a  "significant 
nile"  under  the  DOT  Regulatory  Policies 
and  Procedures  (44  FR  11034.  February 
26. 1979);  and  (3)  if  promulgated,  vnll 
not  have  a  significant  economic  impact, 
positive  or  negative,  on  a  substantial 
number  of  small  entities  imder  the 
criteria  of  the  Regulatory  Flexibility  Act. 
A  copy  of  the  draft  regulatory  evaluation 
prepared  for  this  action  is  contained  in 
the  Rules  Docket  A  copy  of  it  may  be 
obtained  by  contacting  the  Rules  Docket 
at  the  location  provided  \mder  the 
caption  ADDRESSES. 

List  of  Subjects  in  14  CFR  Part  39 

Air  transportation.  Aircraft,  Aviation 
safety,  Safe^. 

The  Proposed  Amendment 

Accordingly,  pursuant  to  the 
authority  delegated  to  me  by  the 
Administrator,  the  Federal  Aviation 
Administration  proposes  to  amend  14 
CFR  part  39  of  the  Federal  Aviation 
Regulations  as  follows: 

-PART  39— AIRWORTHINESS 
DIRECTTVES 

1.  The  authority  citation  for  part  39 
continues  to  read  as  follows: 

AutlMtitjr:  49  U.S.C  App.  1354(a).  1421 
and  1423: 49  U.S.C.  106(g):  and  14  CFR 
11.89. 

§39.19    lAmwwlMq 

2.  Section  39.13  is  amended  by 
adding  the  following  new  airworthiness 
directive: 

PTC  Aerospace:  Docket  No.  93-ANE-12. 

Applicability:  PTC  Aerospace  Model  91700 
passenger  oxygen  system,  installed  in  PTC 
Aerospace  Model  881, 940,  and  950  seats, 
installed  on  McDonnell  Douglas  DC-10  series 
aircraft. 

Compliance:  Required  as  indicated,  unless 
accomplished  previously. 

To  prevent  &ilure  of  the  passenger  oxygen 
system  to  activate,  accomplish  the  following: 

(a)  Within  IS  months  after  the  effective 
date  of  this  AD,  or  the  next  seat  removal, 
whichever  occ\irs  first,  verify  the  proper 


configuration  and  functioning  of  the 
passenger  oxygen  system  in  accordance  with 
PTC  Aerospace  Service  Bulletin  No.  25-1233. 
Revision  D,  dated  February  2, 1993.  as 
fbIlo%vs: 

(1)  Remove  the  seat  l>ottom  cushion  and 
open  the  oxygen  housing  assembly  door.  Part 
Number  (P/N)  91628,  to  expose  the  oxygen 
canister  and  lower  firing  system.  On  the 
Model  950  seats,  remove  fastening  screws  of 
the  center  console.  P/N  9B154,  and  rotate  the 
console  forward  in  addition  to  removing  the 
cushion. 

(2)  Install  an  oxygen  canister  saSety  cap. 
Tri-Star  P/N  CD3,  to  prevent  discharging  of 
the  oxygen  canister. 

(3)  Remove  the  cable  release  assembly. 
P/N  91601.  Verif>'  that  th«  assembly  is  the 
correct  length,  that  the  release  pin,  P/N 
91587-1,  is  free  of  burrs  and  notches,  and 
that  the  nylon  cord  is  not  worn  and  is  free 
of  any  bum  dama^.  If  any  discrepancies  are 
found,  replace  with  a  tervicaable  unit 

(4)  Verify  installation  of  the  correct  pin 
release  bracket,  P/N  91602-1.  A  correct 
bracket  has  its  plastic  grommet  located 
vertically  above  the  oxygen  canister  release 
sleeve.  If  the  bracket  is  found  to  be 
misaligned,  replace  it  with  a  correct  bracket. 
Verify  that  the  position  of  the  plastic 
grommet  on  tlie  pin  releese  bracket  is  correct. 
The  grommet  is  correctly  positioned  when 
the  grommet  siot  is  aligned  with  the  pin 
release  bracket  slot  Secure  the  grommet  to 
the  bracket  with  Devo  44044  cyanoacr)  late 
adhesive  if  no  adhesive  is  present 

(5)  Reassemble  the  oxygen  system 
components  with  the  safefy  cap  on  the 
oxygen  canister.  Verify  that  the  lanyard 
assembly  does  not  touch  the  oxygen  canister 
and  that  the  nuts  on  the  cable  receptacle. 
P/N  91600-1,  have  been  tightened.  Verify 
that  the  oxygen  system  functions  properly,  by 
pulling  the  mask  from  the  seat  back  housing 
and  verifying  that  the  lan>'ard  assembly 
release  pin,  P/N  91S877-1,  releases  from  the 
oxygen  canister.  The  ten  sion  required  to 
remove  the  mask  from  the  housing  must  not 
be  greater  than  1  pound.  If  the  oxygen  system 
foils  to  function  properly,  replace  with  a 
serviceable  unit. 

(b)  An  alternative  method  of  compliance  or 
adjustment  of  the  compliance  time  tliat 
provides  an  acceptable  level  of  safefy  may  be 
used  if  appiroved  by  the  Manager,  Boston 
Aircraft  Certification  Office.  The  request 
should  be  forwarded  through  an  appropriate 
FAA  Principal  Maintenance  Inspector,  who 
may  add  comments  anc  then  send  it  to  the 
Manager,  Certification  Office. 

Note:  Information  concerning  the  existence 
of  approved  alternative  methods  of 
compliance  with  this  ajworthiness  directive, 
if  any,  may  be  obtained  from  the  Certification 
Office. 

(c)  Special  flight  pernits  may  be  issued  in 
accordance  with  FAR  21.197  and  21.199  to 
operate  the  aircraft  to  a  location  where  the 
requirements  of  this  AD  can  hn 
accomplished. 


Issued  in  Burlington.  Massachusetts,  on 
September  14, 1993. 

Mark  C  Fubaer. 

Acting  Manager,  Engine  and  Propeller 
Directorate,  Aircraft  Certification  Serwce. 
(FR  Doc  93-23021  Filed  9-20-93;  8:45  am] 
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14  CFR  Part  39 
[Dodnt  No.  9»-ANE-07] 

Airworthiness  Directives;  Teledyne 
Continental  Motors  (Formerly  Bendix) 
S-20.  S-1200,  D-2000.  and  O-3000 
Series  Magnetos 

AGENCY:  Federal  Aviation 

Administration,  DOT. 

ACTION:  Notice  of  proposed  rulemaking 

(NPRM). 

SUMMARY:  This  dociunent  proposes  the 
supersedure  of  an  existing  airworthiness 
directive  (AD),  applicable  to  Teledyne 
Continental  Motors  (TCM)  (formerly 
Bendix)  S-20,  S-1200.  D-2000,  and  D- 
3000  series  magnetos  equipped  with 
impulse  couplings,  that  currently 
requires  inspections  for  wear,  and 
replacement,  if  necessary,  of  the 
impulse  coupling  assemblies.  This 
action  would  retain  the  repetitive 
inspections  for  wear  required  by  the 
current  AD,  but  would  also  require 
replacement,  if  necessary,  of  riveted 
impulse  coupling  assemblies  with 
newly  designed,  improved,  snap  ring 
impulse  coupling  assemblies.  In 
addition,  the  proposed  AD  would 
require  marking  the  magneto  data  plate 
to  indicate  installation  of  a  snap  ring 
impulse  coupling  assembly.  Installation 
of  snap  ring  impulse  coupling 
assemblies  constitutes  terminating 
action  to  the  inspection  requirements  of 
this  AD.  This  proposal  is  prompted  by 
the  availability  of  an  improved  design 
for  the  impulse  coupling  assembly.  The 
actions  specified  by  the  proposed  AD 
are  intended  to  prevent  magneto  failure 
and  subsequent  engine  failure. 
DATES:  Comments  must  be  received  by 
November  22. 1993. 
A00RE8SCS:  Submit  comments  in 
triplicate  to  the  Federal  Aviation 
Administration  (FAA),  New  England 
Region.  Office  of  the  Assistant  Chief 
Counsel,  Attention:  Rules  Docket  No. 
93-ANE-07, 12  New  England  Executive 
Park,  Burlington,  MA  01803-5299. 
Comments  may  be  inspected  at  this 
location  between  8  a.m.  and  4:30  p.m., 
Mraday  through  Friday,  except  Federal 
holidays. 

The  service  Information  referenced  in 
the  proposed  rule  may  be  obtained  from 
Teledyne  Continental  Motors,  P.O.  Box 
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90.  Mobile.  AL  36601.  This  infonnation 
may  be  examined  at  the  FAA.  New 
England  Region,  Office  of  the  Assistant 
Chief  Counsel.  12  New  England 
Executive  Park,  Burlington.  MA. 
FOP  FURTHER  INFOmUTION  CONTACT:  Jerry 
Robinette,  Aerospace  Engineer.  Atlanta 
Aircraft  Certification  Office,  FAA,  Small 
Airplane  Directorate.  1669  Phoenix 
Parkway,  suite  210C,  Atlanta.  GA  30349; 
telephone  (404)  991-3810.  fax  (404) 
991-3606. 
SUPPI^MENTARY  INFORMATION: 

Comments  Invited 

Interested  persons  are  invited  to 
participate  in  the  making  of  the 
proposed  rule  by  submitting  such 
written  data,  views,  or  arguments  as 
they  may  desire.  Communications 
should  identify  the  Rules  Docket 
number  and  be  submitted  in  tripHcate  to 
the  address  specified  above.  All 
communications  received  on  or  before 
the  closing  date  for  comments,  specified 
above,  will  be  considered  before  taking 
action  on  the  proposed  rule.  The 
proposals  contained  in  this  notice  may 
be  changed  in  light  of  the  comments 
received. 

Comments  are  specifically  invited  on 
the  overall  regulatory,  economic, 
enviroiunentaJ,  and  energy  aspects  of 
the  proposed  rule.  All  comments 
submitted  will  be  available,  both  before 
and  after  the  closing  date  for  comments, 
in  the  Rules  Docket  for  examination  by 
interested  persons.  A  report 
summarizing  each  FAA-pubHc  contact 
concerned  with  the  substance  of  this 
proposal  will  be  filed  in  the  Rules 
Docket. 

Commentaries  wishing  the  FAA  to 
acknowledge  receipt  of  dieir  comments 
submitted  in  response  to  this  notice 
must  submit  a  self-addressed,  stamped 
postcard  on  which  the  following 
statement  is  made:  "Comments  to 
Docket  Number  93-ANE-07."  The 
postcard  will  be  date  stamped  and 
returned  to  the  commenter. 

Availability  of  NPRMs 

Any  person  may  obtain  a  copy  of  this 
NPRM  by  submitting  a  request  to  the 
FAA,  New  England  Region.  Office  of  the 
Assistant  Chief  Counsel,  Attention: 
Rules  Docket  No.  93-ANE-07, 12  New 
England  Executive  Park,  Burlington.  MA 
01803-5299. 

Discussion 

On  January  4. 1983,  the  Federal 
Aviation  Administration  (FAA)  issued 
AD  7a-0»-07  R3,  Amendment  39-4533 
(48  FR 1482,  January  13, 1983),  to 
require  inspections  for  wear,  and 
replacement,  if  necessary,  of  the 
impulse  coupling  assemblies  on  certain 


Teledyne  Continental  Motors  (TCM) 
(formerly  Bendix)  S-20,  S-1200,  D- 
2000,  and  D-3000  series  magnetos 
equipped  with  impulse  couplings.  That 
action  was  prompted  by  reports  of 
numerous  magneto  failures.  That 
condition,  if  not  corrected,  could  result 
in  magneto  failure  and  subsequent 
engine  ^lure. 

Since  the  issuance  of  that  AD,  TCM 
has  redesigned  the  impulse  coupling 
assembly  to  include  snap  ring  fastening 
technology  which  strengthens  the  cam 
axle  and  reduces  wear.  This  improved 
impulse  coupling  assembly  does  not 
have  the  failure  mode  of  the  previous 
design.  This  proposed  AD  would  retain 
the  repetitive  inspections  for  wear 
required  by  the  current  AD.  but  would 
also  require  replacement,  if  necessary, 
of  the  riveted  impulse  coupling 
assembly  with  newly  designed, 
improved,  snap  ring  impulse  coupling 
assemblies.  In  addition,  the  proposed 
AD  would  require  marking  the  magneto 
data  plate  to  indicate  installation  of  a 
snap  ring  impulse  coupUng  assembly. 
Installation  of  snap  ring  impulse 
coupling  assemblies  constitutes 
terminating  action  to  the  inspection 
requirements  of  this  AD. 

The  FAA  has  reviewed  and  approved 
the  technical  contents  of  TCM 
Mandatory  Service  Bulletin  (SB)  No. 
599D,  dated  January  1992,  that  describes 
procedures  for  inspection  of  the  impulse 
coupling  assemblies  for  wear; 
replacement,  if  necessary,  of  the  older 
riveted  impiUse  coupling  assembly  vriih 
the  newly  designed,  improved,  snap 
ring  impulse  coupling  assembly;  and 
marking  the  magneto  data  plate  to 
indicate  installation  of  a  snap  ring 
impulse  coupling  assembly;  and  TCM 
SB  No.  639,  dated  March  1993,  that 
clarifies  procedures  for  installation  of 
impulse  coupling  assemblies. 

Since  an  imsaxe  condition  has  been 
identified  that  is  likelv  to  exist  or 
develop  on  other  products  of  this  same 
type  design,  the  proposed  AD  would 
supersede  AD  78-09-07  R3  to  require 
repetitive  inspections  for  wear  of  the 
impulse  coupling  assembly,  and  require 
replacement,  if  necessary,  of  older 
riveted  impulse  coupling  assemblies 
with  newly  designed,  improved,  snap 
ring  impulse  coupling  assemblies.  The 
proposed  AD  would  also  require 
marking  the  magneto  data  plate  to 
indicate  installation  of  the  snap  ring 
impulse  coupling  assembly.  Installation 
of  snap  ring  impulse  coupling 
assemblies  constitutes  terminating 
action  to  the  inspection  requirements  of 
this  AD. 

The  FAA  estimates  that 
approximately  130,000  magnetos  of  the 
affected  design  were  installed  on  aircraft 


of  U.S.  registry.  The  manufactiuer  has 
advised  the  FAA  that  based  on  their 
current  records,  approximately  48,000 
of  the  new  design  snap  ring  impulse 
couplings  have  already  been  installed. 
Therefore,  the  total  population  is 
approximately  82,000.  The  following  is 
a  breakdown  of  the  estimated  cost  per 
aircraft  category,  utilization  rate,  and 
inspection  intervals,  and  assuming  that 
41,000  magnetos  are  installed  on 
commuter  category  aircraft,  and  the 
remaining  41,000  magnetos  are  installed 
on  general  category  aircraft: 

Commuter  Category— 500  Hrs./yr  =  1 
inspection/year  ®  $55/work  hour 
x41,000  =  $4,510,000/yr 

General  Category— 100  Hrs/yr  x5  years 
=  500  hours  s  1  inspection  @  $55/ 
work  hour  x41.000  =  $4,510,000  per 
5  year  period.  If  an  operator 
voluntarily  chooses  to  replace  the  • 
magneto  rather  than  continuing  with 
the  inspections,  the  estimated  total 
cost  per  magneto  would  be  $125. 

The  regulations  proposed  herein 
would  not  have  substantial  direct  effects 
on  the  States,  on  the  relationship 
between  the  national  government  and 
the  States,  or  on  the  distribution  of 
power  and  responsibilities  among  the 
various  levels  of  government.  Therefore, 
in  accordance  with  Executive  Order 
12612,  it  is  determined  that  this 
proposal  would  not  have  sufficient 
federalism  implications  to  warrant  the 
preparation  of  a  Federalism  Assessment. 

For  the  reasons  discussed  above,  I 
certify  that  this  proposed  regulation  (1) 
is  not  a  "major  rule"  under  Executive 
Order  12291;  (2)  is  not  a  "significant 
rule"  under  the  DOT  Regulatory  Policies 
and  Procedures  (44  FR  11034,  February 
26, 1979);  and  (3)  if  promulgated,  will 
not  have  a  significant  economic  impact, 
positive  or  negative,  on  a  substantial 
number  of  small  entities  under  the 
criteria  of  the  Regulatory  Flexibility  Act, 
A  copy  of  the  draft  regulatory  evaluation 
prepared  for  this  action  is  contained  in 
the  Rules  Docket.  A  copy  of  it  may  be 
obtained  by  contacting  the  Rules  Docket 
at  the  location  provided  under  the 
caption  ADDRESSES. 

List  of  Subjects  in  14  CFR  Part  39 

Air  transportation.  Aircraft,  Aviation 
safety.  Safety. 

The  Proposed  Amendment 

Accordingly,  pursuant  to  the 
authority  delegated  to  me  by  the 
Administrator,  the  Federal  Aviation 
Administration  proposes  to  amend  14 
CFR  part  39  of  the  Federal  Aviation 
Regulations  as  follows: 
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PART  3&-A]RW0RTHiNESS 
DIRECTIVES 

1.  The  authority  citation  for  part  39 
contiiiues  to  read  as  follows: 

Authority:  49  U.S.C  App.  1354(a).  1421 
and  1423;  49  U.S.C.  106(g]:  and  14  CFR 
11.89. 

139.13    [AMENDED] 

2.  Section  39.13  is  amended  by 
removing  amendment  39-3205,  as 
amended  by  amendments  39-3253,  39- 
3963,  and  39-4538  (48  FR 1482.  January 
13, 1963)  and  by  adding  a  new 
airworthiness  directive  to  read  as 
follows: 

TeMyu  Contimwital  Motorc  Docket  No. 
93-ANE-07.  Supersedes  AD  78-09-07 
R3.  Amendment  39-4538. 

Applicability:  Teledyne  Continental 
Motors  (TCM)  (formerly  Bendix)  S-20.  S- 
1200.  D-2000,  and  D-3000  series  magnetos 
equipped  with  impulse  couplings,  installed 
on  but  not  limited  to  piston  powered  aircraft 
manufactured  by  Beecli,  Cessna.  Mooney, 
and  Piper. 

Compliance:  Required  as  indicated,  unless 
accomplished  previously. 

To  prevent  magneto  failure  and  subsequent 
engine  Cailure,  accomplish  the  following: 

(a)  For  magnetos  with  riveted  impulse 
coupling  assemblies,  having  less  than  450 
hours  time  in  service  (TIS)  since  new,  or 
overhaul,  or  since  last  inspected,  on  the 
effective  date  of  this  AD,  accomplish  tlie 
following: 

(1)  Prior  to  the  acomiulation  of  500  hours 
TIS  since  new  or  overhaul,  inspect  riveted 
Impulse  coupling  assemblies  for  wear,  and 
replace,  if  necessary,  with  serviceable  newly 
designed,  improved,  snap  ring  impulse 
coupling  assemblies,  in  accordance  with  the 
Detailed  Instructions  of  TO^  Mandatory 
Service  Bulletin  (SB)  No.  599D,  dated 
January  1992.  and  TCM  SB  No.  639,  dated 
March  1993.  • 

(2)  Thereafter,  at  intervals  not  to  exceed 
500  hours  TIS  since  the  last  inspection, 
inspect  riveted  Impulse  coupliiig  assemblies 
for  wear,  and  replace,  if  necessary,  with 
serviceable  newly  designed,  improved,  snap 
ring  Impulse  coupling  assemblies,  in 
accordance  with  the  Detailed  Instructions  of 
TCM  Mandatory  SB  No.  5990,  dated  January 
1992,  and  TCM  SB  Na  639.  dated  March 
1993. 

(b)  For  magnetos  with  riveted  Impulse 
coupling  assemblies,  having  450  or  more 
hotirs  TIS  since  new  or  overhaul  or  since  last 
inspected,  on  the  effective  date  of  this  AD. 
or  an  unknown  TIS  on  the  effiective  date  of 
this  AD,  accomplish  the  following: 

(1)  Within  the  next  50  hours  TIS  after  the 
effective  date  of  this  AD,  inspect  riveted 
impulse  coupling  assemblies  for  wear,  and 
replace,  if  necessary,  with  serviceable  newly 
designed,  improved,  snap  ring  Impulse 
coupling  assemblies.  In  accordance  with  the 
Detailed  Instructions  of  TCM  Mandatory  SB 
No.  599D,  dated  January  1992.  and  TCM  SB 
No.  639,  dated  March  1993. 

(2)  Thereafter,  at  intervals  not  to  exceed 
500  hours  TIS  since  the  last  inspection. 


insi)ect  riveted  impulse  coupling  assemblies 
for  wear,  and  replace,  if  necessary,  with 
serviceable  newly  designed,  improved,  snap 
ring  impulse  coupling  assemblies,  in 
accordance  with  the  Detailed  Instructions  of 
TCM  Mandatory  SB  No.  599D.  dated  January 
1992.  and  TCM  SB  No.  639,  dated  March 
1993. 

(c)  Installation  of  newly  designed, 
improved,  snap  ring  impulse  coupling 
assemblies  In  accordance  with  the  Detailed 
Instructions  of  TCM  Mandatory  SB  No.  599D. 
dated  January  1992.  and  TCM  SB  No.  639, 
dated  March  1993.  constitutes  terminating 
action  to  the  Inspection  requirements  of  this 
AD. 

(d)  W'henever  a  newly  designed,  improved, 
snap  ring  impulse  coupling  assembly  is 
Installed,  mark  the  magneto  data  plate  as 
described  in  paragraph  2.5  of  TCM 
Mandatory  SB  No.  S99D  upon  installation  of 
the  impulse  coupling  assembly. 

Note:  Compliance  with  this  AD  does  not 
change  the  normal  irispectlons/intervals 
specified  in  TCM  mamtenanceyoverhaul 
docimients. 

(e)  An  alternative  method  of  compliance  or 
adjustment  of  the  compliance  time  that 
provides  an  acceptable  level  of  safety  may  be 
used  if  approved  by  the  Manager.  Atlanta 
Aircraft  Certification  Office.  The  request 
should  be  forward ed  dirough  an  appropriate 
FAA  Maintenance  Inspector,  who  may  add 
comments  and  then  send  it  to  the  Manager. 
Atlanta  Aircraft  Certification  Office. 

Note:  Information  concerning  the  existence 
of  approved  altercabve  methods  of 
compliance  with  this  airworthiness  directive, 
if  any,  may  be  obtained  from  the  Atlanta 
Aircraft  Certification  Office. 

(f)  Special  flight  permits  may  be  issued  in 
acowdance  with  FAR  21.197  and  21.199  to 
operate  the  airplane  to  a  location  where  the 
requirements  of  this  AD  can  be 
accomplished. 

Issued  in  Burlington,  Massachusetts,  on 
Septemer  6, 1993. 
Jack  A.  Sain, 

Manager,  Engine  and  Propeller  Directorate, 
Aircraft  Certification  Service. 
[FR  Doc  93-23022  FUed  9-20-93;  8:45  am] 
HuwQ  cooe  4tie-ivp 


14  CFR  Part  39 

[DockM  Na  93-8W-15-A0] 

AlrworttilneM  Directives;  Bell 
Helicopter  Textron,  Inc.  Model  206A, 
206B.  206L.  206L-1.  and  206L-3 
Helicopters 

AGENCY:  Federal  Aviation 
Administration.  DOT. 

ACTKM:  Notice  of  proposed  rulemaking 
(NPRM). 

SlMMARy:  This  document  proposes  the 
adoption  of  a  new  airworthiness 
directive  (AD)  that  is  applicable  to  Bell 
Helicopter  Textron,  Inc.  (BHTI)  Model 
206A,  206B.  206L,  206L-1.  and  206L-3 


helicopters.  This  proposal  would 
require  a  one-time  inspection  for  cracks 
of  tail  rotor  drive  shaft  bearing  support 
brackets  (brackets),  and  repair  or 
replacement,  as  necessary.  This 
proposal  is  prompted  by  reports  of 
cracks  in  the  bend  radius  of  the 
brackets.  The  actions  specified  by  the 
proposed  AD  are  intended  to  prevent 
misalignment  of  the  tail  rotor  drive 
shaft,  railure  of  the  tail  rotor  drive  shaft 
system,  loss  of  control  of  the  tail  rotor, 
and  subsequent  loss  of  control  of  the 
helicopter. 

DATES:  Comments  must  be  received  by 
November  5, 1993. 
ADDRESSES:  Submit  comments  in 
triplicate  to  the  Federal  Aviation 
Aoministration  (FAA),  Office  of  the 
Assistant  Chief  Counsel,  Attention: 
Rules  Docket  No.  93-SW-15-AD,  4400 
Blue  Mound  Road,  Fort  Worth.  Texas 
76106.  Comments  may  be  inspected  at 
this  location  between  9  a.m.  and  3  p.m.. 
Monday  through  Friday,  except  Federal 
holidays. 

The  service  information  referenced  in 
the  proposed  rule  may  be  obtained  from 
Bell  Helicopter  Textron,  Inc..  P.O.  Box 
482,  Attention  Qistomer  Support.  Fort 
Worth,  Texas  76101.  This  information 
may  be  examined  at  the  FAA.  Office  of 
the  Assistant  Chief  Counsel,  4400  Blue 
Mound  Road.  bldg.  3,  room  158,  Fort 
Worth.  Texas. 

FOR  FURTHER  INFORMATION  CONTACT:  Ms. 
Sharon  Miles,  Aerospace  Engineer. 
Rotorcraft  Certification  Office,  FAA. 
Rotorcraft  Directorate,  Fort  Worth. 
Texas  76193-0170,  telephone  (817) 
624-5172,  fax  (817)  740-3994. 

SUPPIXMENTARY  MFORMATION: 

Conunents  Invited 

Interested  persons  are  in\ited  to 
participate  in  the  making  of  the 
proposed  rule  by  submitting  such 
Mrritten  data,  views,  or  arguments  as 
they  may  desire.  Communications 
should  identify  the  Rules  Docket 
number  and  be  submitted  in  triplicate  to 
the  address  specified  above.  All 
communications  received  on  or  before 
the  closing  date  for  comments,  specified 
above,  will  be  considered  before  taking 
action  on  the  proposed  rule.  The 
proposals  contained  in  this  notice  may 
be  changed  in  light  of  the  comments 
received. 

Comments  are  specifically  invited  on 
the  overall  regulatory,  economic, 
environmental,  and  energy  aspects  of 
the  proposed  rule.  All  comments 
submitted  will  be  available,  both  before 
and  after  the  closing  date  for  comments, 
in  the  Rules  Docket  for  examination  by 
interested  persons.  A  report 
summariziag  each  FAA-public  contact 
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concerned  with  the  substance  of  this 
proposal  will  be  filed  in  the  Rules 
Docket. 

Commenters  wishing  the  FAA  to 
acknowledge  receipt  of  their  comments 
submitted  in  response  to  this  notice 
must  submit  a  self-addressed,  stamped 
postcard  on  which  the  following 
statement  is  made:  "Comments  to 
Docket  Number  93-SW-15-AD."  The 
postcard  will  be  date  stamped  and 
returned  to  the  commenter. 

Availability  of  NPRMs 

Any  person  may  obtain  a  copy  of  this 
NPRM  by  submitting  a  request  to  the 
FAA,  Office  of  the  Assistant  Chief 
Counsel,  Attention:  Rules  Docket  No. 
93-SW-15-AD,  4400  Blue  Mound  Road, 
Fort  Worth,  Texas  76106. 

Discussion 

This  notice  proposes  the  adoption  of 
a  new  airworthiness  directive  (AD)  that 
is  applicable  to  Bell  Helicopter  Textron, 
hic.  (BHTI)  Model  206A.  206B,  206L. 
206L-1,  and  206L-3  hehcopters.  Field 
reports  have  been  received  that  indicate 
cracks  have  been  discovered  in  the  bend 
radius  of  the  tail  rotor  drive  shaft 
bearing  support  brackets  (brackets),  part 
numbers  (P/N)  206-030-407,  206-030- 
433  or  206-033-412.  This  was 
confirmed  during  a  stock  purge 
conducted  by  the  manufacturer,  during 
which  several  brackets  of  each  part 
number  were  discovered  to  have  cracks 
in  the  bend  radius.  This  condition,  if 
not  corrected,  could  result  in 
misalignment  of  the  tail  rotor  drive 
shaft,  failure  of  the  tail  rotor  drive  shaft 
system,  loss  of  control  of  the  tail  rotor, 
and  subsequent  loss  of  control  of  the 
helicopter. 

The  FAA  has  reviewed  and  approved 
BHTI  Alert  Service  Bulletin  206-92-69, 
dated  September  29, 1992,  that  is 
apphcable  to  BHTI  Model  206A,  and 
206B  helicopters;  and.  Alert  Service 
Bulletin  206L-92-64,  dated  September 
29. 1992,  that  is  applicable  to  BHTI 
Model  206L,  206L-1.  and  206L-3 
helicopters,  that  describe  procedures  for 
performing  a  one-time  dye  penetrant 
inspection  for  cracks  in  the  bend  radius 
of  all  affiBcted  brackets  and  repair  or 
replacement  of  any  cracked  brackets 
before  further  flight. 

Since  an  unsafe  condition  has  been 
identified  that  is  likely  to  exist  or 
develop  on  other  products  of  this  same 
type  design,  the  proposed  AD  would 
require  a  one-time  dye  penetrant 
inspection  of  brackets,  P/N  206-033- 
412,  206-030-407.  or  206-030-433.  for 
cracks  in  the  bend  radius,  and  if  cracks 
are  found,  repair  or  replacement  of  the 
affected  brackets  before  further  flight. 
Additionally,  it  is  proposed  that  a  one- 


time dye  penetrant  inspection  be 
performed  on  all  affiected  brackets  prior 
to  installation  on  a  helicopter.  The 
actions  would  be  required  to  be 
accomplished  in  accordance  with  the 
service  bulletin  described  previously. 

The  FAA  estimates  that  5.500 
helicopters  of  U.S.  registry  would  be 
affected  by  this  proposed  AD,  that  it 
would  take  approximately  2  work  hours 
per  helicopter  to  accomplish  the 

f)roposed  actions,  and  that  the  average 
abor  rate  is  $55  per  work  hour. 
Required  parts  would  cost 
approximately  $120  per  helicopter. 
Based  on  these  figures,  the  total  cost 
impact  of  the  proposed  AD  on  U.S. 
operators  is  estimated  to  be  $1,265,000. 

The  regulations  proposed  herein 
would  not  have  substantial  direct  effects 
on  the  States,  on  the  relationship 
between  the  national  government  and 
the  States,  or  on  the  distribution  of 
power  and  responsibilities  among  the 
various  levels  of  government.  Therefore, 
in  accordance  with  Executive  Order 
12612,  it  is  determined  that  this 
proposal  would  not  have  sufficient 
federalism  implications  to  warrant  the 
preparation  of  a  Federalism  Assessment. 

For  the  reasons  discussed  above,  I 
certify  that  this  proposed  regulation  (1) 
is  not  a  "major  rule"  under  Executive 
Order  12291:  (2)  is  not  a  "significant 
rule"  under  the  DOT  Regulatory  Policies 
and  Procedures  (44  FR  11034.  February 
26, 1979);  and  (3)  if  promulgated,  will 
not  have  a  significant  economic  impact, 
positive  or  negative,  on  a  substantial 
nimiber  of  small  entities  under  the 
criteria  of  the  Regulatory  Flexibility  Act. 
A  copy  of  the  draft  regulatory  evaluation 
prepared  for  this  action  is  contained  in 
the  Rules  Docket.  A  copy  of  it  may  be 
obtained  by  contacting  the  Rules  Docket 
at  the  location  provided  under  the 
caption  ADDRESSES. 

List  of  Subjects  in  14  CFR  Part  39 

Air  transportation,  Aircraft,  Aviation 
safety.  Safety. 

The  Proposed  Amendment 

Accordingly,  pursuant  to  the 
authority  delegated  to  me  by  the 
Administrator,  the  Federal  Aviation 
Administration  proposes  to  amend  14 
CFR  part  39  of  the  Federal  Aviation 
Regulations  as  follows: 

PART  39— AIRWOFTTHINESS 
DIRECTIVES 

1.  The  authority  citation  for  part  39 
continues  to  read  as  follows: 

Authority:  40  U.S.C  App.  1354(a),  1421 
and  1423;  49  U.S.C  106(g);  and  14  CFR 
11.89. 


S  39.13    [Amended] 

2.  Section  39.13  is  amended  by 
adding  the  following  new  airworthiness 
directive: 

Bell  Helicopter  Textron,  Inc  (BHTI):  Docket 
No.  93-SW-15-AD. 

Applicability:  Model  206A  and  206B 
helicopters,  with  tail  rotor  drive  shaft  bearing 
support  brackets  (brackets),  part  numbers  (?/ 
N)  206-030-407  and  -433,  installed;  and 
Models  206L,  206L-1.  and  206L-3 
helicopters,  with  brackets,  P/N  206-033-412, 
installed,  certificated  in  any  category. 

Compliance:  Required  as  indicated,  unless 
accomplished  previously. 

To  prevent  misalignment  of  the  tail  rotor 
drive  shait,  failure  of  the  tail  rotor  drive  shaft 
system,  loss  of  control  of  the  tail  rotor,  and 
subsequent  loss  of  control  of  the  helicopter, 
accomplish  the  following: 

(a)  Within  the  next  100  hours'  time-in- 
service  after  the  effective  date  of  this  AD  and 
prior  to  installing  any  affected  bradcets  on  a 
helicopter,  accomplish  the  following: 

(t)  Inspect  and  rework  brackets.  P/N  206- 
030-407  and  -433  in  accordance  with  the 
accomplishment  instructions  of  BHTI  Alert 
Service  Bulletin  (ASB)  No.  206-92-69.  dated 
September  29. 1992. 

(2)  Inspect  and  rework  brackets,  P/N  206- 
033-412,  in  accordance  with  the 
accomplishment  instruclioos  of  BHTI  ASB 
206L-92-84.  dated  September  29, 1992. 

(b)  If  multiple  craclcs  are  found,  or  if  a 
crack  is  found  that  equals  or  exceeds  0.10 
inches  in  length,  replace  the  bracket  before 
further  flight 

(c)  An  alternative  method  of  compliance  or 
adjustment  of  the  compliance  time,  which 
provides  an  acceptable  level  of  safety,  may  be 
used  when  approved  by  the  Manager, 
Rotorcraft  Certification  Office,  FAA, 
Southwest  Region,  Rotorcraft  Directorate, 
Fort  Worth,  Texas  76193-0170.  Operators 
shall  submit  their  requests  through  an  FAA 
Principal  Maintenance  Inspector,  who  may 
concur  or  comment  and  then  send  it  to  the 
Manager,  Rotorcraft  Certification  Office. 

Note:  Information  concerning  the  existence 
of  approved  alternative  methods  of 
compliance  with  this  AD,  if  any,  may  t>e 
obtained  from  Rotorcraft  Certification  Office. 

(d)  Special  flight  permits  may  be  issued  in 
accordance  with  FAR  21.197  and  21.199  to 
operate  the  helicopter  to  a  location  where  the 
requirements  of  this  AD  can  be 
accomplished. 

Issued  in  Fort  Worth,  Texas,  on  August  31, 
1993. 


Junee  D.  Erkkson. 

Manager.  Rotorcrafi  Directorate,  Aircraft 
Certification  Service. 

[FR  Doc.  93-23093  Filed  9-20-03;  8:45  am] 
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DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commiaalon 

18  CFR  Subchapter  B 
[Docket  No.  RII9»-2»-000] 

Profect  Oecommlsaioning  at 
Relicensing;  Notice  of  Inquiry 

September  15, 1993. 

AGENCY:  Federal  Energy  Regulatory 

Commission. 

ACTION:  Notice  of  inquiry. 

SUMHIARY:  The  Federal  Energy 
Regulatory  Commission  (Commission)  is 
inviting  comment  on  a  series  of  related 
questions  that  involve  the 
decommissioning  of  licensed 
hydropower  projects  after  the  original 
license  for  the  project  has  expired.  Can 
and  should  the  Commission  consider 
decommissioning  of  a  project  as  an 
alternative  to  issuance  of  a  new  license 
for  it  and,  if  so,  under  what 
circumstances  and  pursuant  to  what 
conditions? 

The  Commission  is  not  proposing 
new  regulations  at  this  time,  but  invites 
comment  on  whether  new  regulations 
may  be  appropriate  and,  if  so.  what  such 
regulations  ought  to  provide. 
Alternatively,  the  Commission  may 
consider  issuing  a  statement  of  poUcy. 
DATES:  Initial  comments  are  due  on  or 
before  December  20, 1993.  and  reply 
comments  are  due  no  later  than  30  days 
after  the  due  date  for  initial  comments. 
ADDRESSES:  An  original  and  14  copies  of 
written  comments  must  be  filed.  All 
filings  should  refer  to  Docket  No. 
RM93-23-O00  and  should  be  addressed 
to:  Office  of  the  Secretary.  Federal 
Energy  Regulatory  Commission,  82S 
North  Capitol  Street,  NE.,  Washington, 
DC  20426. 

FOR  FURTHER  INFORMATION  CONTACT: 
Barry  Smoler,  Office  of  the  General 
Counsel,  Federal  Energy  Regulatory 
Commission,  825  North  Capitol  Street, 
N'E..  Washington,  DC  20426.  (202)  208- 
1269. 

SUPPLEMENTARY  INFORMATION:  In 
addition  to  publishing  the  full  text  of 
this  dooiment  in  the  Federal  Register, 
the  Conunission  also  provides  all 
interested  persons  an  opportunity  to 
inspect  or  copy  the  contents  of  this 
document  during  normal  business  hours 
in  room  3104,  941  North  Capitol  Street, 
NE.,  Washington,  DC  20426. 

The  Commission  Issuance  Posting 
System  (OPS),  an  electronic  bulletin 
board  service,  provides  access  to  the 
texts  of  formal  documents  issued  by  the 
Commission.  OPS  is  available  at  no 


charge  to  the  user  and  may  be  accessed 
using  a  personal  computer  with  a 
modem  by  dialing  (202)  208-1379.  To 
access  OPS.  set  your  commimications 
software  to  use  300,  1200,  or  2400  bps. 
full  duplex,  no  parity,  8  data  bits,  and 
1  stop  bit.  CIPS  can  also  be  accessed  at 
9600  bps  by  dialing  (202)  208-1781.  The 
full  text  of  this  rule  vdll  be  available  on 
OPS  for  30  days  from  the  date  of 
issuance.  The  complete  text  on  diskette 
in  WordPerfect  format  may  also  be 
purchased  from  the  Commission's  copy 
contractor.  La  Dom  Systems 
Corporation,  located  in  room  3104,  941 
North  Capitol  Street.  NE..  Washington, 
DC  20426. 

I.  IntroductioD 

The  Federal  Energy  Regiilatory 
Commission  (Commission)  is  inviting 
comment  on  a  series  of  related  questions 
that  involve  the  decommissioning  of 
licensed  hydropower  projects  after  the 
original  license  for  the  project  has 
expired.  The  Commission  is  not 

Proposing  new  regulations  at  this  time. 
ut  invites  comment  on  whether  new 
regulations  may  be  appropriate  and.  if 
so.  what  such  regulations  ought  to 
proWde.  Alternatively,  the  Commission 
may  consider  issuing  a  statement  of 
policy. 

IL  Background 

Sections  14  and  15  of  the  Federal 
Power  Act  (FPA).»  as  amended  by  the 
Electric  Consumers  Protection  Act  of 
1986  (ECPA).2  provide  the  regulatory 
framework  for  the  relicensing  of 
hydropower  projects.  These  statutor>' 
provisions  are  implemented  in  Parts  4 
and  16  of  the  Commission's  regulations 
Implementing  the  FPA.s 

section  14  of  the  FPA  provides  that 
the  United  States  has  the  right  to  take 
over  a  project  at  the  expiration  of  its 
license,  upon  payment  of  the  net 
investment  of  the  license  plus 
reasonable  severance  damages.* 


>  16  U.S.C.  807  and  606. 

I  Pub.  1^  No.  9»-«95.  TOO  StaL  1243 

>  See  18  CFR  Parts  4  and  :6:  see  also  Order  No. 
513.  54  FR  23756  (June  2.  1969).  ffl  FERC  Stats,  k 
Regs.  1  30.654.  on  rehearing.  Order  No.  513-A.  55 
FR  4  (Jan.  2.  1990).  49  FERC  1 61.398. 

*  Section  14(b)  provides  as  follows:  (b)  In  any 
relicensicg  prxKeeding  before  the  Commission  any 
Federal  department  or  agency  may  timely 
recommend,  pursuant  to  such  rules  as  the 
Commission  shall  prescribe,  that  the  United  States 
exercise  its  right  to  take  ever  any  project  or  projects 
Thereafter,  the  Commission,  if  it  does  not  itself 
recommend  such  action  pursuant  to  the  proiisions 
of  section  7(c)  of  this  Part  shall  upon  motion  of 
such  department  or  agency  stay  the  eSectiN-e  date 
of  any  order  issuing  license,  except  an  order  issuing 
an  annual  license  in  accordance  w-ith  the  proviso 
of  section  15(a),  for  two  years  after  the  date  of 
issuance  of  such  order,  after  which  period  the  stay 
shall  terminate,  unless  terminated  earlier  upon 
motion  of  the  department  or  agency  requesting  the 


Section  15(a)(1)  of  the  FPA  provides 
that,  if  the  United  States  does  not  take 
over  a  licensed  project  at  the  end  of  the 
Ucense  term,  then  the  Commission  may 
issue  a  new  license  to  the  existing 
Ucensee  or  a  new  licensee,  and  that 
until  disposition  of  the  project  the 
Commission  shall  issue  an  annual 
license  to  the  existing  licensee  under 
the  terms  and  conditions  of  the  existing 
license.s 

Section  15(f)  of  the  FPA  authorizes 
the  Commission,  on  its  own  motion  or 
upon  application  of  any  person,  to  issue 
a  nonpower  license  whenever  it 
determines  that  all  or  part  of  any 
licensed  project  should  no  longer  be 
used  for  power  purposes.^  A  nonpower 


stay  or  by  action  of  Congress.  The  Commission  shall 
notify  the  Congress  of  any  stay  granted  pursuant  to 
this  subsecuoa. 

Section  14  also  provides  that  the  United  Sutes  or 
any  state  or  municipality  can  take  o\'er  a  Ucensed 
project  at  any  time,  upon  payment  of  just 
compensation 

•  Section  lS(a}(l)  provides  as  follows:  (a)(1)  That 
if  the  United  States  does  not.  at  the  expiration  of 
the  existing  Ucense,  exercise  its  nght  to  take  over, 
maintain,  and  operate  any  project  or  protects  of  the 
licensee,  as  provided  in  section  14  hereof,  the 
Commission  is  authorized  to  issue  a  new  license  to 
the  existing  licensee  upon  such  terms  and 
conditions  as  may  be  authorized  or  required  under 
the  then  existing  laws  and  regulatjons.  or  to  issue 
a  new  license  under  said  terms  and  conditions  to 

a  new  licensee,  which  license  may  cover  any 
project  or  projects  covered  by  the  existing  license, 
and  shall  be  issued  on  the  condition  that  the  new 
licensee  shall,  before  tailing  possession  of  such 
project  or  projects,  pay  such  amount,  and  assume 
such  contracts,  as  the  United  States  is  required  to 
do,  in  the  manner  specified  in  Section  14  hereof: 
Provided,  That  in  the  event  the  United  States  does 
not  exercise  the  right  to  take  over  or  does  not  issue 
a  license  tc  a  new  licensee,  or  issue  a  new  license 
to  the  existing  licensee,  upon  reasonable  terms, 
then  the  Commission  shall  issue  from  year  to  year 
an  annual  license  to  the  then  licensee  under  the 
terms  and  conditions  of  the  existing  Ucense  until 
the  property  is  taken  over  or  a  new  license  is  issued 
as  aforesaid. 

•  Section  15(f)  provides  as  follows  (f)  In  issuing 
any  licenses  under  this  section  except  an  annual 
Ucense,  the  Commission,  on  its  own  motion  or 
upon  appUcatioa  of  any  licensee,  person.  State, 
municipality,  or  State  commission,  after  notice  to 
each  State  commission  4nd  licensee  affected,  and 
after  opportunity  for  hearing,  whenever  it  finds  that 
in  conformity  with  a  comprehensive  plan  for 
Improving  or  developing  a  waterway  or  waterways 
for  beneficial  public  uses  ail  or  part  of  any  licensed 
project  should  no  longer  be  used  or  adapted  for  use 
for  povirer  purposes,  may  license  alt  or  part  of  the 
project  works  for  nonpower  use  A  license  for 
nonpower  use  shall  be  issued  to  a  new  Ucensee 
only  on  the  condition  that  the  new  licensee  shall, 
before  taking  possession  of  the  facilities 
encompassed  thereunder,  pay  such  amount  and 
assume  such  contracts  as  the  United  States  is 
required  to  do.  in  the  manner  specified  in  section 
14  hereof.  Any  Ucense  for  nonpower  use  shall  be 

a  temporary  Ucense.  Whenever,  in  the  judgment  of 
the  Commission,  a  State,  muniapality,  interstate 
agency,  or  another  Federal  agency  is  authorized  and 
willing  to  assume  regulatory  supervision  of  the 
Lands  and  fadUties  included  under  the  nonpower 
Ucense  and  does  to.  tiie  Commission  shall 
thereupon  terminate  the  Ucense.  Consistent  with 

Contiau«d 
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license  may  be  issued  to  a  new  licensee 
only  on  the  condition  that  the  new 
licensee  pay  the  existing  Ucensee  its  net 
investment  plus  reasonable  severance 
damages,  as  specified  in  section  14  of 
the  FPA.  A  nonpower  license  is  a 
temporary  license  which  the 
Commission  will  tenninate  whenever  it 
determines  that  another  governmental 
agency  (municipal,  state,  interstate,  or 
federal)  will  assume  reg\Uatory 
authority  and  supervision  over  the  lands 
and  facilities  covered  by  the  nonpower 
hcense.7 

Section  3  of  the  ECPA. 
"Environmental  Consideration  in 
Licensing,"  amended  section  4(e)  of  the 
FPA  to  require  the  Commission,  in  its 
bcensing  activities,  to  give  equal 
consideration  to  preserving 
environmental  quality,  including  "the 
protection,  mitigation  of  damage  to,  and 
enhancement  of,  fish  and  wildlife 
(including  related  spawning  grounds 
and  habitat),  [and]  the  protection  of 
recreational  opportunities  *  *  *." 
These  considerations  were  "in  addition 
to  the  power  and  development  purposes 
for  which  licenses  are  issued  *  *  *."• 

ECPA  also  amended  section  10(a)  of 
the  FPA,  which  stipulates  the 
conditions  on  which  hydropower 
hcenses  are  issued,  to  direct  that  the 
project  adopted  "wrill  be  best  adapted  to 
a  comprehensive  plan  (not  only)  for 


Ihe  proviiions  of  the  Act  of  August  15,  1953  (67 
Slat.  5«7;  16  use.  82»-e28c),  Bvery  licensee  for 
nonpower  use  shall  keep  such  accounts  and  file 
such  annual  and  other  periodic  or  special  reports 
concerning  the  removal,  alteration,  nonpower  use, 
or  other  disposition  of  any  project  works  or  parts 
Aereof  covered  by  the  nonpower  use  license  as  the 
Commission  may  by  rules  and  regulations  or  order 
prescribe  as  necessary  or  appropriate. 

'  Because  of  the  small  size  of  projects  that  hold 
a  minor  license,  the  Commission,  pursuant  to 
section  10(i)  of  the  FPA,  frequently  waives  the 
application  of  certain  provisions  of  the  FPA 
mcluding  part  of  section  14  and  all  of  section  15 
m  issumg  a  minor  license.  The  Commission 
recenUy  explained  the  effect  of  this  waiver  as 
toUows:  In  order  that  the  Commission  will  be  able 
If  circumstances  so  warrant,  to  -clear  the  stream" 
(obtain  removal  of  a  project)  at  the  end  of  a  minor 
project  s  Ucensa  term,  it  never  waives  the  federal 
takeover  provisions  of  Section  14  without  also 
««ivmg  the  rehcmse  and  annual  license  provisions 
of  Section  15.  such  that  there  can  be  no  risk  of  a 
perpetual  license.  However,  although  no  annual 
licenses  are  issued  for  such  minor  projects,  these 
proiects  can.  pursuant  to  other  authority,  continue 
to  operate  pending  Commission  disposition  of  the 
pro)ect. 

Wisconsin  Electric  Power  Co.,  62  FERC 1 61  064 
at  p.  61,309  (1993)  (Ibotnolei  omitted).  As  noted  in 
that  order,  if  the  licensee  has  made  a  timely  and 
sufficient  application  for  renewal  of  the  license,  the 
Ucensee  may  continue  to  operate  the  project 
pursuant  to  the  provisions  of  Section  9(b)  of  the 
Administrative  Procedure  Act,  5  U.S.C.  8  558(c) 
(1962).  which  provides  that  the  license  "dow  not 
expire  until  the  application  has  been  finally 
determined  by  the  agency."  See  also  18  CFR 
16.21(a). 

•  16  U.&C.  797(e). 


improving  or  developing  a  waterway  or 
waterways  for  the  use  or  benefit  of 
interstate  or  foreign  comment,  for  the 
improvement  and  utilization  of  water 
power  development,"  but  also  "for  the 
adequate  protection,  mitigation,  and 
enhancement  of  fish  and  wildlife 
(including  related  spawning  grounds 
and  habitat),  and  for  other  beneficial 
public  uses,  including  irrigation.  Hood 
control,  water  supply,  and  recreational 
and  other  purposes  referred  to  in  section 
4(e)*  •  •."E(3'A  required  the 
Commission  to  consider  the 
"recommendations  of  Federal  and  State 
agencies  exercising  administration  over 
flood  control,  navigation,  irrigation, 
recreation,  cultural  and  other  relevant 
resources  of  the  State  in  which  the 
project  is  located,  and  the 
recommendations  (including  fish  and 
wildlife  recommendations)  of  Indian 
tribes  affected  by  the  project."  ECPA 
required  the  Commission  to  "solicit 
recommendations"  from  these  agencies 
and  affected  Indian  tribes  for  "proposed 
terms  and  conditions  for  the 
Commission's  consideration  for 
inclusion  in  the  license."  s  ECPA  also 
added  section  10{j)  to  the  FPA,  which 
requires  the  Commission  to  consult  with 
fish  and  wildlife  agencies  and  to  base 
fish  and  wildlife  conditions  of  licenses 
on  these  agencies'  recommendations 
unless  they  are  foiuid  to  be  inconsistent 
with  the  law. 10 

Section  4(e)  of  the  FPA  requires  that 
Commission  licenses  for  projects 
located  within  United  States 
reservations  must  include  all  conditions 
that  the  Secretary  of  the  department 
imder  whose  supervision  the 
reservation  falls  shall  deem  necessary 
for  the  adequate  protection  and 
utilization  of  such  reservation. n  Section 
18  of  the  FPA  requires  the  Commission 
to  require  the  licensee  to  provide  "such 
fishways  as  may  be  prescribed  by  the 
Secretary  of  the  Interior  or  the  Secretary 
of  Commerce."  "  And  section 
10(a)(2)(A)  of  the  FPA  requires  the 
Commission  to  consider  the  extent  to 
which  a  project  is  consistent  with 
federal  or  state  comprehensive  plans  for 
improving,  developing,  or  conserving  a 
waterway  or  waterways  affected  by  the 
project." 

More  broadly,  the  National 
Environmental  Policy  Act  of  1969 
(NEPA)  14  requires  the  Commission  to 
include  environmental  consideration  in 
the  licensing  prtscess.  The  NEPA  review 


frequently  culminates  in  attaching 
conditions  to  a  license  to  mitigate 
environmental  impacts.  Other  statutes 
have  also  been  interpreted  to  require  the 
Commission  to  consider  environmental 
values  in  its  decisionmaking  process.is 

Finally,  section  401(a)(1)  of  the  Clean 
Water  Act "  requires  the  license 
applicant  to  obtain,  from  the  state  in 
which  any  project  discharge  into 
navigable  waters  originates,  certification 
that  such  discharge  will  comply  with 
applicable  water  quality  standards.  State 
agencies  sometimes  attach  water  quality 
conditions  to  the  certification,  such  that 
the  project  can  be  licensed  only  subject 
to  those  conditions. 

Much  of  the  legislation  enumerated 
above  was  enacted  subsequent  to  the 
issuance  of  the  original  licenses  that  are 
now  expiring.  Thus,  the  appUcable 
standards  for  environmental  review  and 
mitigation  are  substantially  more 
stringent  at  reUcensing  than  they  were 
when  the  project  was  originally 
licensed.  In  some  situations,  the  cost  of 
installing  new  project  facilities  (such  as 
fish  ladders  or  fish  screens)  to  mitigate 
adverse  environmental  impacts,  or  the 
loss  of  revenue  attributable  to  changes 
in  project  operation  to  mitigate  adverse 
environmental  impacts »'  (or  the 
combined  effect  of  new  facilities  and 
changes  in  operation),  may  render 
luieconomic  a  project  that  had 
previously  been  operated  as  an 
economically  viable  venture. 

The  FPA  provides  for  the  transfer  of 
ownership  of  hydroelectric  projects  but, 
aside  from  surrenders  and  nonpower 
licenses,  addresses  only  situations 
which  presuppose  the  continued 
operation  of  existing  projects.  The  ECPA 
amendments  to  the  FPA  addressed  the 
rules  governing  competition  at 
relicensing,  but  did  not  address  whether 
the  Commission's  statutory  mandate 
included  the  authority  to  compel  the 
decommissioning  of  hydropower 
projects. 

In  light  of  this,  there  has  been  raised 
a  threshold  question  of  the  scope  of  the 
Commission's  authority  at  relicensing. 
On  the  one  hand,  the  FPA  contains 
various  explicit  provisions  with  respect 
to  issuing  new  licenses,  annual  licenses. 


•16  U.S.C  a03(a). 

"leu.&CBOscJ). 

"  16  U.aC  797(e). 
"16US.CS11. 
"16U.&C.803(aK2KA). 
"42U.S.C.432lef»eq 


"See,  e.g.,  the  Endangered  Species  Act  of  1973, 
16  U.S.C.  1531-1543  (1988):  the  Anadromous  Fish 
Conservation  Act,  16  U.S.C  757a-7S7d  (1988),  and 
the  National  Historic  Preservation  Act  16  U.S.C. 
470-470W-6. 

i«U.S.C  1341(aKl). 

>'  A  newly-imposed  requirement  of  a  minimum 
flow  in  a  bypassed  reach  of  the  river,  or  of  a  run- 
of-river  operating  mode,  could  r<>duce  the  volume 
or  value  of  the  electricity  generated  by  the  project 
The  value  of  the  electricity  could  be  reduced  if  run- 
of-river  operabon  results  in  some  of  the  electricity 
being  generated  during  oS-peak  periods  instead  of 
peek  periods. 
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and  aonpower  lioeoses,  and 
recommending  federal  takeover,  btft  k 
does  not  explicitly  authohae  the 
Commission  to  lequire 
decommissioning  of  a  project.  On  the 
other  hand,  implicit  and  inherent  in  the 
authority  to  issue  a  license  would  be  the 
authority  to  refrain  from  issuing  a 
hcense  when  die  Commission,  in  the 
exercise  of  its  administrative  judgment, 
determines  on  a  record  that  the 
continued  operation  of  a  licensed 
project,  and  perhaps  even  the  continued 
existence  of  the  project  dam,  is  not  in 
the  public  interest.  In  other  words, 
presumably  Congress  intended  the 
Commission's  authority  to  issue  licenses 
to  operate  hydroelectric  projects  to  be 
discretionary,  not  mandatory,  is 

Beyond  the  legal  issues  associated 
with  decommissioning,  the  Commission 
has  a  public  policy  interest  in  assessing 
at  an  early  stage  the  potential  issues  that 
would-need  to  be  addressed  if  projects, 
whether  on  a  mandatory  or  voluntary 
basis,  are  decommissioned. 

m.  Invitation  for  Comments 

A.  Issues  Unique  to  Reticensing 

1.  Does  the  Commission  have  the 
authority  to  determine  that  no  project 
should  be  operated  or  maiirtained  at  the 
site  of  a  project  whose  original  license 
has  expired?  May  the  Commission 
decline  to  issue  a  new  license  for  the 

[)roject  without  issuing  an  annual 
ioense  or  a  nonpower  Hcense  or 
recommending  federal  takeover? 

2.  Does  the  Commission  have  the 
authority  to  require  the  holder  of  an 
annual  license  to  file  an  application  to 
surrender  it?  Assuming  no  new 
application  has  been  filed,  can  the 
Commission  require  the  holder  of  an 
annual  license  to  decommission  the 
project  and  cease  operating  it? 

3.  Should  the  licensee's  conduct  and/ 
or  the  particular  circumstances  of  the 
case  affect  in  any  way  the  Commission's 
authority  regarding  decommissioning? 


>*In  198S,  the  Commiaaion  issued  a  langdiy 
rulemaking  order  promulgating  regulations  to 
implement  the  relicense  provisions  of  ECPA 
Hydroelectric  Reliceosing  Regulations  Under  the 
Federal  Power  Act.  FERC  Statutes  li  Regulaliona, 
Regulations  Preambles  1986-1990. 1  30.gM  (1939), 
54  FR  23.756  (1989)  (Order  No.  513)  In  the 
preamble  to  the  final  rule,  the  Commission  invoked, 
without  much  elaboration,  its  geiieial  and  tahaieDt 
authority  for  the  proposition  that  it  could  require 
licaoseas,  at  the  and  of  the  license  term,  to  file  to 
surrendar  their  license  and  to  cany  out  the 
Commission's  directives  for  vacating  the  site.  See 
1 30,884  at  pp.  31.450-Sl.  This  proposition  was  not 
challenged  on  rehearing.  Since  imianr^a  of  Order 
No.  513,  parties  in  individual  proceedings  have 
raised  specific  argimients  challengmg  the 
Comiqission's  authority  In  this  regard.  In  this  notice 
of  inquire  we  are  therefore  undertaking  a  thorough 
examination  of  the  na^JTe  and  scope  of  our 
authority  on  rellcenslng  to  compel  lennloaUon  of  a 
license  and  vacation  of  the  site. 


For  example,  should  it  make  any 
di&rence  if  the  linanaee  requests  or 
consants  to  projact  decommissiomng? 
Should  it  make  any  differenoe  if  the 
deconmiissioning  iss:je  affects  only  part 
of  a  project  (such  as  a  reservoir,  dam,  or 
some  other  project  fiicility)? 

4.  Does  question  no.  1  pose  an 
implicit  choice  between  licensee 
responsibility  and  federal  takeover,  i.e., 
an  implicit  choice  as  to  who  is 
responsible  for  remoxing  project  works 
and  who  should  bear  the  cost?  If  the 
Commission  required  the  holder  of  an 
annual  license  to  file  an  application  to 
surrender  it,  would  the  Commission  be 
required  to  ensure  that  the  annual 
Ucensee  received  its  "net  investment" 
in  the  project  and  reasonable  severance 
damages? 

5.  Barring  federal  takeover  or  issuance 
of  a  non-power  license  or  of  a  new 
license  to  a  third  party  applicant,  must 
an  existing  licensee  be  given  a  new 
hcense  with  wrhatever  conditions  are 
necessary  for  mitigation,  enhancement 
and  protection  of  nattiral  resources 
regardless  of  the  effect  of  the  conditions 
on  the  economic  viability  of  the  project? 
If  such  a  new  license  were  issued  and 
the  applicant  declined  the  license, 
refused  to  comply  with  its  terms,  or 
indicated  an  intent  to  abandon  the 
project,  could  the  Commission  construe 
the  applicant/existing  hcensee's 
position  as  a  de  facto  apphcation  to 
stirrender  the  Hcense?  Could  the 
Commission  then  order  the 
decommissioning  of  part  or  all  of  the 
project  (with  or  without  removal  trf 
project  facilities}? 

6.  If  the  Commission  has  the  authority 
to  require  the  holder  of  an  annual 
license  to  file  an  application  to 
surrender  it.  and  if  the  Commission 
requires  that  the  project  be 
decommissioned,  mey  the  Commission 
require  an  existing  licensee  to  install 
new  project  facilities  :o  protect  the 
environment,  such  as  fish  screens  or 
fish  passage  fecilities,  as  part  of  the 
decommissioning  process?  May  the 
Commission  require  the  existing 
hcensee  to  remove  any  project  facilities 
as  part  of  the  decommissioning  process 
or,  alternatively,  to  maintain  certain 
project  facilities  in  perpetuity  as  part  of 
that  process?  In  particular,  does  the 
Commission  have  the  legal  authority  to 
require  removal  of  a  dam  as  part  of  that 
process?  Would  the  answers  to  any  of 
the  above  be  difiiarent  if  only  part  of  the 
project  were  decommissioned? 

7.  May  the  Commission  issue  a  new 
license  to  an  existing  licensee  that 
prefers  to  continue  operating  a  project 
that  is  no  longer  economical,  rather  than 
incur  the  one-time  cost  of 
decommissioning  the  project? 


8.  VMist  are  the  existing  licensee's 
responsftnhties  with  respect  to 
decommissioniBg,  if  the«xisting 
hoensee  does  not  apply  for  a  new 
hcense  and  wants  to  abandon  the 
project?  In  such  a  situation,  is  a  hcensee 
responsible  for  decommissioning  the 
project,  with  or  without  removal  of 
facilities,  at  the  end  of  the  term  of  the 
license  or  of  the  projects  useful  hfe?  If 
so,  how  should  "useful  hfe"  be  defined? 

9.  Assuming  that  project  fecihties 
removal/decommissioning  is  the  project 
owner's  responsibilitv',  how  should  the 
appropriate  time  to  begin  recognition  of 
this  liability  be  determined  in  light  of 
the  fact  that  most  projects  continue  to  be 
economic  when  the  original  license 
expires?  Would  it  be  appropriate  to 
impose  such  a  requirement  at  the  time 
the  first  new  license  is  issued? 

10.  Can  the  Commission  condition 
new  licenses  (if  so  requested)  to  require 
a  reserve  or  trust  fund  that  could  be 
used  to  finance  the  cost  of 
decommissioning  and/ or  the  removal  of 
project  facilities  when  the  new  Hcense 
expires?  If  so,  under  what  drcimistances 
should  it  do  so? 

B.  Issues  at  Both  Origjaal  Licensing  and 
Relicensing 

11.  Tliere  are  Hcensees  over  which  the 
Commission  does  not  have  ratemaking 
jurisdiction.  Should  the  Commission 
establish  accoimting  or  other 
requirements  and  undertake  to  audit 
these  entities  to  ensure  the  availability 
of  funds  for  decommissioning? 

12.  Can  and  should  the  Commission 
include,  in  either  a  new  or  an  original 
license,  a  requirement  that  the  Hcensee 
accumulate  a  fund  or  reserve  that  can  be 
used  to  retire  or  decommission  the 
project,  including  removal  of  project 
facilities,  at  the  termination  of  the 
Hcense?  Would  the  propriety  of  such  a 
condition  depend  either  (1)  on  whether 
there  is  some  particular  threshold  of 
evidence  in  the  present  record 
indicating  that  project  decommissioning 
may  or  would  be  appropriate  in  the 
future,  or  (2)  on  the  agreement  of  the 
license  appHcant  to  accept  such  a 
condition  in  a  new  license? 

13.  What  altematrves  would  there  be 
to  requiring  individual  licensees  to 
contribute  to  a  project-specific  fund? 
Would  it  be  feasible  and  appropriate  to 
have  a  program-wide  fund,  funded 
through  a  collection  of  charges  for  that 
purpose  from  all  Hcensees? 

14.  With  respect  to  both  a  project- 
specific  fund  and  a  program-wide  fund, 
what  mechanisms  would  be  used  for 
collecting  and  administering  the 
money?  Would  such  a  fund  be 
administered  by  the  licensees  (jointly  or 
severally),  by  State  government 
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agencies,  or  by  the  Commission?  Who 
would  determine  bow  much  money  to 
collect,  and  pursuant  to  what 
guidelines?  Who  would  determine  how 
and  when  to  allow  monies  from  the 
fund  to  be  dispersed,  and  what  findings 
would  be  needed  to  make  those 
determinations?  What  accounting 
standards  would  be  utiUzed? 

C.  General 

15.  Would  it  be  appropriate  for  the 
Commission  to  propose  new 
regulations,  license  articles,  or  a  policy 
statement  that  address  any  of  the  above 
matters?  If  so,  what  new  regulations, 
license  articles,  or  policy  clarification 
should  the  Commission  consider? 

rv.  Comment  Procedure 

The  Commission  invites  interested 
persons  to  submit  written  comments 
and  reply  comments  on  the  matters 
discussed  in  this  notice.  An  original  and 
14  copies  of  the  written  comments  must 
be  filed  with  the  Commission  no  later 
than  December  20, 1993  for  initial 
comments,  and  no  later  than  January  19, 
1994  for  reply  comments.  Comments 
should  be  submitted  to  the  Office  of  the 
Secretary,  Federal  Energy  Regulatory 
Commission,  825  North  Capitol  Street, 
NE.,  Washington,  EX:  20426,  and  should 
refer  to  Docket  No.  RM93-23-000. 
Commenters  should  reference  the 
questions  they  wish  to  address. 

Written  comments  will  be  placed  in 
the  pubUc  file  of  the  Commission  and 
will  be  available  for  inspection  at  the 
Commission's  Public  Reference  Room, 
at  825  North  Capitol  St..  NE., 
Washington,  DC  20426,  during  regular 
business  hours. 

By  direction  of  the  Commission. 
Loii  D.  C«aheU, 
Secretary. 
[FR  Doc.  93-23037  Filed  9-20-93;  8:45  am] 
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(DockM  No.  RM93-25-000] 

Um  of  Reserved  Authority  In 
Hydropower  Ucensee  to  Ameliorate 
Cumulative  Impacts;  Notice  of 
Proposed  Policy  Statement 

September  15, 1993. 

AGENCY:  Federal  Energy  Regulatory 

Commission. 

action:  Notice  of  proposed  policy 

statement. 

SUMMARY:  The  Federal  Energy 
Regulatory  Commission  (Commission)  is 
proposing  to  adopt  a  policy  statement 
with  respect  to  the  use  of  reserved 


authority  in  licenses  for  hydropower 
projects  to  ameliorate  the  cumulative 
impacts  of  such  projects  in  the  same 
river  basin.  The  Commission  is  inviting 
comments  on  the  proposed  policy 
statement. 

DATES:  Initial  comments  are  due  on  or 
before  November  5, 1993,  and  reply 
comments  are  due  no  later  than  30  days 
after  the  due  date  for  initial  comments. 
ADDRESSES:  An  original  and  14  copies  of 
written  comments  must  be  filed.  All 
filings  should  refer  to  Docket  No. 
RM93-25-000  and  should  be  addressed 
to:  Office  of  the  Secretary,  Federal 
Energy  Regulatory  Commission,  825 
North  Capitol  Street,  NE.,  Washington, 
DC  20426. 

FOR  FURTHER  INFORMATION  CONTACT: 
Barry  Smoler.  Office  of  the  General 
Counsel,  Federal  Energy  Regulatory 
Commission,  825  N.  Capitol  Street,  NE., 
Washington,  DC  20426,  (202)  208-1269. 
SUPPLEMENTARY  INFORMATION:  In 
addition  to  publishing  the  full  text  of 
this  document  in  the  Federal  Register, 
the  Commission  also  provides  all 
interested  persons  an  opportimity  to 
inspect  or  copy  the  contents  of  this 
document  during  normal  business  hours 
in  room  3104,  941  North  Capitol  Street, 
NE.,  Washington.  DC  20426. 

The  Commission  Issuance  Posting 
System  (QPS),  an  electronic  bulletin 
board  service,  provides  access  to  the 
texts  of  formal  documents  issued  by  the 
Commission.  CIPS  is  available  at  no 
charge  to  the  user  and  may  be  accessed 
using  a  personal  computer  with  a 
modem  by  dialing  (202)  208-1397.  To 
access  CIPS,  set  your  communications 
software  to  use  300, 1200.  or  2400  bps, 
full  duplex,  no  parity.  8  data  bits,  and 
1  stop  bit.  CIPS  can  also  be  accessed  at 
9600  bps  by  dialing  (202)  208-1781.  The 
full  text  of  this  rule  will  be  available  on 
OPS  for  30  days  from  the  date  of  the 
issuance.  The  complete  text  on  diskette 
in  WordPerfect  format  may  also  be 
purchased  from  the  Commission's  copy 
contractor.  La  Dom  Systems 
Corporation,  located  in  Room  3104.  941 
North  Capitol  Street.  NE..  Washington. 
DC  20426. 

I.  Introduction 

The  Federal  Energy  Regulatory 
Conunission  (Commission)  is  proposing 
to  adopt  a  policy  statement  with  respect 
to  the  use  of  reserved  authority  in 
Ucenses  for  hydropower  projects  to 
ameliorate  the  cumulative  impacts  of 
such  projects  in  the  same  river  basin. 

n.  Background 

On  Jime  17, 1993,  the  Commission 
held  a  roundtable  discussion  with  a 
broad  spectrum  of  organizations 


interested  in  the  process  for  considering 
applications  for  new  Ucenses  for 
existing  hydropower  projects  whose 
original  licenses  are  expiring.  A  number 
of  the  participants  at  the  roundtable 
discussion  expressed  concern  over  the 
cumulative  impacts  on  the  environment 
of  multiple  hydropower  projects  located 
in  the  same  river  basin.  They  expressed 
particular  concern  with  respect  to  the 
evaluation  and  mitigation  of  such 
cumulative  impacts  when  the  licenses 
for  the  various  projects  expire  at 
different  times  over  a  period  of  years, 
such  that  the  relicense  proceedings  for 
these  projects  are  not  pending  before  the 
Commission  for  decision  at  the  same 
time. 

Pursuant  to  sections  10(a)(1)  and  4(e) 
of  the  Federal  Power  Act  (FPA),  all 
licenses  issued  by  the  Commission 
under  Part  I  of  the  FPA  shall  be  for 
projects  which  are  best  adapted  to  a 
comprehensive  plan  for  improving  or 
developing  the  waterway  for  beneficial 
pubUc  purposes,  consistent  with  the 
comprehensive  development  standard 
of  section  10(a)(1). »  The  section  10(a)(1) 
mandate  continues  throughout  the  term 
of  a  license,  and  is  the  standard  by 
which  license  amendments,  whether 
initiated  by  the  licensee  or  the 
Commission,  are  judged. »  Under  this 
standard,  all  public  interest 
considerations,  3  including  the  impact 
on  project  viabihty,  are  relevant  to  the 
Commission's  decisionmaking. 

In  each  license  that  it  issues,  the 
Commission  includes  a  set  of  standard 


>  Section  10(a)(1),  16  U.S.C.  B03(a)(l).  provides 
that  all  licansM  issued  by  the  Commission  under 
Part  I  of  the  FPA  shall  be  for  projects  which:  in  the 
judgment  of  the  Commission  will  be  tMst  adapted 
to  a  comprehensive  plan  for  improving  or 
developing  a  waterway  or  waterways  for  the  use  or 
benefit  of  interstate  or  foreign  commerce,  for  the 
improvement  and  utilization  of  water  power 
development,  for  the  adequate  protection, 
mitigation,  and  enhancement  of  Gsh  and  wildlife 
(including  related  spawning  grounds  and  habitat), 
and  for  other  beneficial  public  purposes,  including 
irrigation,  flood  control,  water  supply,  and 
recreational  and  other  purposes  referred  to  in 
section  4(e). 

Section  4(e)  of  the  FPA.  16  U.S.C.  797(e),  tUte*. 
in  pertinent  part:  In  deciding  whether  to  issue  any 
license  under  this  Part  for  any  project,  the 
Commission,  in  addition  to  the  power  and 
development  purposes  for  which  licenses  are 
Issued,  shall  give  equal  consideraUon  to  the  • 
purposes  of  energy  conservation,  the  protection, 
mitigation  of  damage  to,  and  enhancement  of.  fish 
and  wildlife  (including  related  spawning  grounds 
and  habitat),  the  protection  of  recreational 
opportunities,  and  the  preservation  of  other  aspects 
of  environmental  quality. 

>S«e,  e.g..  Trinity  River  Authority  of  Texas,  41 
FERC  1  61,300  (1987):  Pacific  Gas  k  Electric  Co., 
46  FERC  1  61.249  (1989);  Oroville-Wyandotte 
Irrigation  District,  53  FERC  1  61.439  (1990). 

>  See.  t.g..  Cooley  v.  FERC.  843  F.2d  1464, 1471- 
72  (D.C  Or.  1990). 
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articles  known  as  L^-Forms.  *  The  L- 
Forms  contain  broad  re^rvations  of  the 
Commission's  authority  to  require 
alteratJoDB  in  the  piiblic  interest  to 
pnr^ect  works  and  operaliaiis,  after 
notice  and  opportunity  for  heanog.  * 
The  subject  matter  of  these  "reopener" 
articles  includes  the  installatioD  of 
additional  capacity;  the  electric  and 
hydraulic  coordination  of  the  pro)ect 
with  other  projects,  the  use.  storage,  and 
discharge  from  storage  of  project  waters; 
the  compensated  use  of  project  lands 
and  waters  for  water  supply,  steam 
electric,  irrigation,  industrial, 
municipal,  or  similar  uses;  the 
conservation  and  development  offish 
and  wildlife  resources;  and  recreational 
facilities. 

Most  pertinent  to  the  modification  of 
projects  to  adjust  to  new  information  on 
cumulative  impacts  and  comprehensive 
development  are  the  articles  dealing 
with  hydraulic  coordination,  project 
water  storage,  and  fish  and  wildlife 
resources.  These  articles  read  as 
follows:  * 

ICoordination}    The  Licensee  shall,  after 
notice  and  opfwrtunity  ior  hearing, 
coordinate  the  operation  of  the  project, 
electricaliy  and  hydraulically,  with  such 
other  projects  or  power  systems  and  in  such 
manner  as  the  Commission  may  direct  in  the 
interest  of  power  and  other  beneficial  public 
uses  of  water  resources,  and  on  such 
conditions  coziceming  the  equitable  sharing 
of  benefits  by  the  Licensee  as  the 
Commission  may  order. 

[Storage]    The  operations  of  the  Licensee, 
so  far  as  they  affect  the  use.  storage  and 
discharge  from  storage  of  waters  affected  by 
the  license,  ^all  at  ^  times  be  coatrolied  by 
such  reasonable  rules  and  regulations  as  the 
Commission  may  piescribe  ior  the  protection 
of  life,  health,  and  property,  and  in  the 
interest  of  the  fullest  [practicable  conservation 
and  utilization  of  such  waters  for  power 
pmposes  and  for  other  beneficial  public 
purposes,  including  recreational  purposes. 


*  Th«»e  l/-Fonns  sre  referencod  «t  18  CTR  2.9 
(1992),  but  are  not  reproducad  in  the  ragulaiicuu. 
The  currant  sol  of  b-Fonns.  dated  Octotiar  31,  1975, 
is  publishsd  at  54  FPC  1799-1928.  There  are  21  L- 
Fonns.  contaiaing  articles  relevant  to  combinations 
of  the  following  variables,  constructed  or 
unconstructed  project  maior  or  minor  protect;  and 
project  afiealng  (1)  land*  of  the  United  States,  (2) 
navigable  waters  of  the  United  States,  and/or  (3)  the 
interests  of  interstate  or  foreign  commerce. 

The  Commissiui  alio  -includes  in  licenses 
"special  articles."  wbich.  for  tKample,  contain 
requiiements  for  posl-licenaiag  studies, 
consultation,  and  project  fine-timing  with  respect  to 
specific  issues  that  received  pre-liceosing  analysis. 

'  Most  of  the  articles  ^>ecifically  require  notice 
and  opportunity  for  hearing.  The  CommissioD  has 
in  any  event  often  staled  that  the  nght  ic  notice  and 
opportunity  for  hearing  it  inherent  in  all  licanae 
condiUons  for  which  there  has  t>een  no  fiinal 
determination  of  an  issue.  See,  e.g.,  Montana  Power 
Co.,  SI  PERC  1S1.374  (19«e). 

«Sae.  e^..  Fobb  L-1.  Tans  and  CondMions  ior 
Licanse  for  Constiucted  14aior  Project  AffacliiiB 
Lands  of  the  United  Stataa.  M  FPC  1799.  U02-04. 


and  the  Licensee  shall  release  water  froni  the 
project  reservoir  at  such  rale  in  cubic  feet  per 
second,  or  such  volume  in  acre- feet  per 
apecified  jjeriod  of  time,  as  the  Commission 
may  prescribe  far  the  pttiposes  heieinbefbre 
mentioned. 

[Fish  and  Wiidlifej    The  Licensee  shall,  Bar 
the  conservation  and  devBiopment  of  fiah 
and  wildlife  resources,  construct,  maintain, 
and  operate,  or  arrange  fot  the  construction, 
maintenance  and  operation  ofl.I  such 
reasonable  facilities,  and  comply  with  such 
reasonable  modifications  of  the  project 
structures  and  operation,  as  may  be  ordered 
by  the  Commissioc  upon  its  own  motion  or 
upon  the  i^commendatioD  of  the  Secretary  of 
the  Interior  or  the  fish  and  wildlife  agency  or 
agencies  of  any  State  in  which  the  project  or 
a  part  thereof  is  located,  after  itotice  and 
opportunity  for  hearing. 

The  use  of  rec^>«ier  license  articles 
has  bemi  sustained  as  an  appropriate 
means  for  the  Conunission  to  pursue  the 
broa4  public  poUcy  objectives  of  section 
10(a)(1)  of  the  FPA.7 

in.  Discussion 

The  Commissicm  recognizes  the 
importance  of  anelyring  the  potential 
cumulative  impacts  of  multiple  projects 
in  the  same  river  basin,  This  matter, 
however,  arises  in  an  unusual  ccmtext. 
In  one  year.  1993, 167  odginEl  Ucenses 
will  expire.  The  vast  majority  of  those 
hcensees  have  filed  applications  for  a 
new  hcense.  This  presents  the 
Commission  with  an  imperative  to 
carefully  manage  and  expedite  the 
orderly  processing  of  these  applications. 
Thus,  we  perceive  a  ne-ad  to  strike  a 
reasonable  balance  that  maximises,  to 
the  extent  feasible,  taking  a  meaningful 
hard  look  at  the  cumulative  impacts  in 
a  river  basin  without  allowing  the 
relicensing  program  to  bog  down  in 
unacceptable  c^ay.  Suchdela)^  could 
in  themselves  be  damaging  to  the 
environment,  as  they  w  auld  delay 
mitigation  of  adverse  impacts  at 
individual  project  sites. 

The  Commission  will  in  any  event  be 
examining  cum  jlative  impacts  in  its 
environmental  assessments  (EA)  and 
environmental  impact  statements  (EIS). 
The  Conunission  intends  to  prepare  a 
number  of  multi^project  EA's  and  EIS's 
that  examine  the  cumulative  impacts  of 
related  projects  whose  original  licenses 
expire  reasonably  contemporaneously 
with  each  other.  The  Commission  will 
also  include  consideration  of  potential 
cumulative  impacts  in  its  environmental 
analysis  of  indivicual  projects.  To  the 
extent  fi^esible  and  consistent  with  the 


'  See  Dapt.  of  the  intehor  *.  F£HC.  452  F  Jd  SSS. 
546-t8  P.C  Cir.  19921.  LoFJamme  v  FEEC,  945 
F.2d  U24. 1130  («th  Cir.  1991);  Podfic  Gas  S- 
Elecbic  Co  ▼.  FEfK,  720  F  id  7i.  83-84  [DC  Qr. 
1983);  State  {tfCaUfonuav.  fat  vol  Pomm 
Comuussutn.  S4B  F.ad  917,«21-.29  (SOtCir.  1965). 


orderly  processing  of  pending  cases,  the 
Commission  will  address  cumulative 
impacts  as  it  issues  orcieTS  on 
relicensing.  for  example  by  considering 
all  related  pending  matters  at  the  saaie 
time. 

A  question  arises,  however, 
concenuztg  the  development  of 
thorough  ciunulative  impact  analyses 
for  individual  projects  in  the  same  river 
basin  that  are  subject  to  original  hcenses 
that  expire  at  fairly  disparate  points  in 
time.  Arguably,  one  solution  would  be 
to  delay  consideration  of  some 
applications  pending  the  filing  of  ethers 
so  that  all  issues  in  a  river  basin  can  be 
reviewed  at  one  time.  Such  a  solution, 
hoM'evBr,  creates  the  same  problems  of 
delay  described  above.  We  beliei,'e  that, 
in  the  context  of  certain  applications 
and  certain  river  basins,  a  reasonable 
balance  can  be  achieved  in  the 
following  manner. 

If,  in  analyzing  cumulative  project 
impacts  in  the  context  of  one  or  more 
pending  relicanse  proceedings  involving 
the  same  river  basin,  it  becomes  ciaax 
that  a  critical  cumulative  role  is  played 
by  another  licensed  project  in  the  basin 
whose  license  does  not  expire  for  a 
number  of  years,  the  Commission  has 
identified  two  ways  of  addressing  this 
problem.  Either  or  both  may  be 
appropriate  in  partitnilar  cases.  The  first 
option  involves  the  project  whose 
license  does  not  expire  for  a  number  of 
years.  If  that  project's  license  contains 
reserved  authority  of  the  kind  set  forth 
in  the  L-Form  license  articles  described 
above,  tiien  the  Commission  will 
consider  the  appropriateness  of  using  its 
reserved  authoritj  to  reopen  that 
project's  hcense  to  addrms  the 
cumulative  impact  issue.  Whether  to  do 
so,  and  when,  would  depend  on  such 
factors  as  the  nature  and  seriousness  of 
the  cumulative  issues  involved,  the 
number  of  years  before  the  ptrojects 
current  hcense  expires,  and  the  amount 
of  delay  to  the  relicensing  proceedings 
(and  therefore  delay  to  new 
environmental  mitigation  mea&iu'es  on 
rehcensing)  that  would  be  occasioned 
by  the  inclusion  in  the  analysis  of 
information  about  how  the  other 
project's  cumulative  impacts  could  be 
addressed. 

The  second  option  involves  the 
project  or  projects  being  rehcensed.  The 
Commiasiain  may  also  add  to  a  new 
license  a  special  article  resening  the 
CommissioD  s  authonty  lo  address 
specific  types  of  potsntiel  cumulative 
impacts  in  the  future,  in  connection 
either  with  the  relioanse  proceedings  for 
other  hoensed  prtrjeirtg  in  the  basin  or 
with  any  reopener  proceedings  that 
might  be  initiated  prior  to  the  expiration 
of  the  licenses  ior  sudi  other  projects. 
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The  purpose  of  such  an  article  would 
not  be  to  narrow  the  Commission's 
ability  to  address  an  impact  issue  in  the 
context  of  the  new  license,  but  to  put 
the  licensee  on  notice  of  the  substantial 
likelihood  that  a  particular  issue  or 
issues  would  be  revisited  in  connection 
with  the  analysis  of  other  specified 
projects  in  the  basin. 

We  recognize  the  importance  of 
providing  project  developers  and 
financiers  as  much  certainty  as  possible 
when  we  issue  a  license.  We  will  strive 
to  do  so.  Consequently,  to  the  maximum 
extent  possible,  these  special  conditions 
will  be  designed  to  describe  reasonably 
foreseeable  resource  concerns  that  may 
warrant  modifications  of  the  project. 

If.  during  the  term  of  a  project's  new 
license,  there  arise  cumulative  impact 
issues  potentially  involving  the  project 
which  the  Commission  did  not 
anticipate,  the  Commission  will  have 
available  to  it  the  authority  to  examine 
and  address  such  issues,  pursuant  to  the 
standard  L-Form  "reopener"  articles 
(discussed  above)  that  will  be  added  to 
all  new  licenses.  Use  of  this  general 
reopener  authority  would  depend  on  the 
particular  facts  and  circumstances 
presented*  We  also  stress  that,  as  is  the 
case  with  any  reservation  of  authority  ir 
a  hydroelectric  Ucense,  use  of  the 
reopener  authority  would  be  subject  to 
the  statutory  standards  of 
comprehensive  development  set  forth  in 
section  10(a)(1)  of  the  FPA.  The 
Commission  would  use  the  reopener 
authority  to  adopt  only  such 
modifications  to  licenses  as  may  be 
reasonably  necessary  to  ameliorate 
cumulative  impacts.  The  Commission 
would  consider  a  variety  of  factors, 
including  the  sources  and  causes  of  the 
cumulative  impacts,  the  costs  of 
ameliorating  them,  and  the  ability  of  th( 
various  licensed  projects  to  bear  those 
costs. 

Although  reopener  clauses  have  been 
used  in  the  past,  they  have  not  routinely 
been  used  to  address  cumulative  impact 
concerns.  Commenting  parties  may,  of 
course,  suggest  alternative  approaches 
to  address  the  cumulative  impacts  issue. 

The  Commission  also  welcomes 
comments  on  the  financial 
consequences  of  using  reopeners  (both 
the  special  articles  and  the  standard  L- 
Form  articles)  to  address  cumulative 
environmental  impacts. 


•The  Commission  has  broad  authority  under  the 
FPA  to  require  licensees  to  provide  the  Commission 
with  data  on  cumulative  impacts.  See  section  309 
(administrative  powers)  of  the  FPA.  16  U.S.C.  825h: 
Pacific  Gas  ft  Electric  Co.,  46  FERC  161.249  (1989) 
at  p.  61.732.  nh  denied,  52  FERC  161,019  (1990). 


IV.  Comment  Procedure 

The  Commission  invites  interested 
persons  to  submit  written  comments  on 
the  policy  statement  proposed  in  this 
notice.  An  original  and  14  copies  of  the 
written  comments  must  be  filed  with 
the  Commission  no  later  than  November 
5, 1993.  Reply  comments  may  be  filed 
with  the  Commission  no  later  than  30 
days  after  the  due  date  for  initial 
comments.  Comments  should  be 
submitted  to  the  Office  of  the  Secretary, 
Federal  Energy  Regulatory  Commission, 
825  North  Capitol  Street.  NE., 
Washington,  DC  20426,  and  should  refer 
to  Docket  No.  RM93-25-O00. 

Written  comments  will  be  placed  in 
the  public  files  of  the  Commission  and 
will  be  available  for  inspection  at  the 
Commission's  Public  Reference  Room, 
at  825  North  Capitol  St.  NE.. 
Washington,  DC,  20426,  during  regular 
business  hours. 

List  of  Subjects  in  18  CFR  Part  2 

Administrative  practice  and 
procedure,  Electric  power,  Natural  gas. 
Pipelines,  Reporting  and  recordkeeping 
requirements. 

In  consideration  of  the  foregoing,  the 
Commission  proposes  to  amend  part  2, 
chapter  I,  title  18  of  the  Code  of  Federal 
Regulations  as  set  forth  below. 

By  direction  of  the  Commission. 
Lois  D.  Caihell, 
Secretary. 

PART  2— GENERAL  POLICY  AND 
INTERPRETATIONS 

1,  The  authority  citation  for  part  2 
continues  to  read  as  follows: 

Authority:  15  U.S.C.  71 7-71 7w,  3301- 
3432;  16  U.S.C.  792-«25y,  2601-2645,  42 
use.  4321-4361.  7101-7352. 

2.  Part  2  is  amended  by  adding  §  2.22, 
to  read  as  follows: 

12.22  Dm  of  RM«rv*d  Authority  In 
Hydropower  LIcentea  to  Ameliorate 
Cumulativ*  Impacts. 

The  Commission  believes  that  the 
standard  "reopener"  clauses  currently 
incorporated  into  hydropower  licenses 
(see  §  2.9)  reserve  adequate  authority  to 
the  Commission  to  require  all  licensees 
of  projects  located  in  the  same  river 
basin  to  mitigate  the  cumulative  impacts 
of  those  projects  on  the  river  basin, 
including  cumulative  impacts  that  are 
identified  after  one  or  more  of  the 
licenses  for  those  projects  have  been 
issued.  The  Commission  may  also 
include,  as  a  condition  to  any  new 
license,  an  article  reserving  the 
Commission's  authority  to  require  the 
licensee  to  undertake  such  measures  as 
the  Commission  may  later  determine  on 


a  case-by-case  basis  to  be  reasonable  and 
appropriate  to  mitigate  the  cumulative 
impacts  of  hydropower  project 
operations  within  the  same  river  basin 
or  watershed.  The  Commission  intends 
that  such  articles  will  describe,  to  the 
maximum  extent  possible,  reasonably 
foreseeable  future  resource  concerns 
that  may  warrant  modifications  of  the 
licensed  project.  However,  subsequent 
environmental  analysis  or  changed 
circumstances  may  require  reopening 
under  the  more  general  reopening 
authority  that  will  be  reserved  in  the 
standard  license  articles.  The 
Commission  believes  that  it  has  ample 
authority  vmder  the  Federal  Power  Act 
to  require  licensees,  during  the  term  of 
the  license,  to  develop  and  provide  data 
to  the  Commission  on  the  cumulative 
impacts  of  licensed  projects  located  in 
the  same  river  basin, 

[FR  Doc.  93-23036  Filed  9-20-93;  8:45  am] 
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DEPARTMENT  OF  THE  INTERIOR 

Office  of  Surface  Mining  Reclamation 
and  Enforcement 

30  CFR  Part  914 

Indiana  Permanent  Regulatory 
Program 

AGENCY:  Office  of  Surface  Mining 

Reclamation  and  Enforcement  (OSM), 

Interior. 

ACTION:  Proposed  rule;  reopening  and 

extension  of  comment  period  on 

proposed  amendment. 

SUMMARY:  OSM  is  reopening  and 
extending  the  public  comment  period  of 
a  proposed  program  amendment  to  the 
Indiana  permanent  regulatory  program 
(hereinafter  referred  to  as  the  Indiana 
program)  imder  the  Surface  Mining 
Control  and  Reclamation  Act  of  1977 
(SMCRA).  By  letter  dated  April  2, 1993 
(Administrative  Record  No.  IND-1217), 
Indiana  submitted  proposed  Program 
Amendment  Ntimber  93-3  containing 
modifications  to  the  Indiana 
Administrative  Code  (lAC)  rules  at  310 
lAC  0.6.  The  proposed  program 
amendment  pertains  to  delegation  of 
authority,  ultimate  authority,  record  of 
the  director  for  surface  mining  permits, 
and  defaults,  dismissals,  agreed  orders 
and  consent  decrees.  The  amendment  is 
intended  to  revise  the  LAC  rules  to 
implement  statutory  changes  contained 
in  the  1992  Senate  Enrolled  Act  (SEA) 
154.  Upon  review  of  the  proposed 
amendments,  OSM  identified  additional 
changes  to  the  Indiana  rules  which  had 
not  been  previously  reviewed  and 


Federal  Register  /  Vol.  58,  No.  181  /  Tuesday.  September  21,  1993  /  Proposed  Rules         48997 


approved  by  OSM.  Therefore,  OSM  is 
reopening  the  public  comment  period 
and  inviting  public  comment  on  those 
changes  which  were  not  previously 
identified  as  amendments  subject  to 
public  comment. 

This  document  sets  forth  the  times 
and  locations  that  the  Indiana  program 
and  the  proposed  amendment  are 
available  for  public  inspection,  and  the 
comment  period  during  which 
interested  persons  may  submit  written 
comments  on  the  proposed  amendment. 
DATES:  Written  comments  must  be 
received  on  or  before  4  p.m.  on  October 
6,  1993. 

ADDRESSES:  Written  comments  should 
be  mailed  or  hand  delivered  to:  Mr. 
Roger  W.  Calhoun,  Director, 
Indianapohs  Field  Office,  at  the  address 
listed  below. 

Copies  of  the  Indiana  program,  the 
proposed  amendment,  and  all  written 
comments  received  in  response  to  this 
document  will  be  available  for  public 
review  at  the  following  locations,  during 
normal  business  hours,  Monday  through 
Friday,  excluding  hoUdays. 
Office  of  Surface  Mining  Reclamation 
and  Enforcement,  Indianapolis  Field 
Office,  Minton-Capehart  Federal 
Building,  575  North  Pennsylvania 
Street,  room  301,  Indianapolis,  IN 
46204.  Telephone:  (317)  226-6166. 
Indiana  Department  of  Natural 
Resources,  402  West  Washington 
Street,  room  295,  Indianapolis,  IN 
46204.  Telephone:  (317)  232-1547. 
Each  requestor  may  receive,  free  of 
charge,  one  copy  of  the  proposed 
amendment  by  contacting  OSM's 
Indianapolis  Field  Office. 
FOR  FURTHER  INFORMATION  CONTACT: 
Mr.  Roger  W.  Calhoun,  Director, 
Indianapolis  Field  Office,  Telephone 
(317) 226-6166. 

SUPPLEMENTARY  INFORMATION: 

I.  Background  on  the  Indiana  Program 

On  July  29, 1982.  the  Indiana  program 
was  made  effective  by  the  conditional 
approval  of  the  Secretary  of  the  Interior. 
Information  pertinent  to  the  general 
background  on  the  Indiana  program, 
including  the  Secretary's  findings,  the 
disposition  of  comments,  and  a  detailed 
explanation  of  the  conditions  of 
approval  of  the  Indiana  program  can  be 
foimd  in  the  July  26, 1982,  Federal 
Register  (47  FR  32071).  Subsequent 
actions  concerning  the  conditions  of 
approval  and  program  amendments  are 
identified  at  30  CFR  914.10.  914.15,  and 
914.16. 

n.  Discussion  of  Proposed  Amendment 

By  letter  dated  April  2. 1993 
(Administrative  Record  No.  IND-1217), 


the  Indiana  Department  of  Natural 
Resources  (IDNR)  submitted  proposed 
program  amendment  number  93-3. 
Program  amendment  93-3  consists  of 
proposed  changes  to  the  Indiana 
program  310  lAC  0.6.  OSM  announced 
receipt  of  the  proposed  amendments 
and  invited  public  comment  in  the 
April  23. 1993  Federal  Register  (58  FR 
21693). 

Upon  review  of  the  proposed 
amendments.  OSM  identified  additional 
changes  to  the  rules  which  had  not  been 
previously  reviewed  and  approved  by 
OSM.  The  amendments  which  had  not 
been  previously  identified  in  the  April 
23. 1993  Federal  Register  notice  are 
identified  below. 

1 .  310  lAC  0.6-1-2    Applicability  of 
Rule 

Subsection  2(a)  is  amended  to  provide 
that  310  lAC  0.6-1  controls  proceedings 
conducted  by  an  administrative  law 
judge  (ALJ)  for  the  commission.  The 
language  which  is  being  amended  stated 
that  this  rule  controls  proceedings 
conducted  by  an  ALJ  for  the 
department. 

Subsection  2(b)  provides  that  sections 
8  and  12  of  310  LAC  0.6-1  do  not  apply 
if  the  ALJ  is  the  commission.  The 
previous  language  in  this  subsection 
was  reviewed  and  not  approved  by  OSM 
(see  56  FR  1915;  January  18, 1991). 

2.  310  L^C  0.6-1-9    Defaults. 
Dismissals,  Agreed  Orders,  and  Consent 
Decrees 

In  subsection  9(a),  one  subdivision 
(subdivision  9(a)(3))  was  not  previously 
identified  as  being  new.  Subdivision 
9(a)(3)  provides  that  the  ALJ  may  enter 
a  nonfinal  order  if  the  party  which 
initiated  the  administrative  review 
requests  the  proceeding  be  dismissed, 
and  every  other  party  joins  or 
acquiesces  in  the  dismissal. 

Subsection  9(b)  is  new  and  provides 
that  an  ALJ  shall  approve  an  agreed 
order  or  consent  decree  entered  by  the 
parties  if  it  is:  (1)  Clear  and  concise;  and 
(2)  lawful. 

m.  Public  Comment  Procedures 

In  accordance  with  the  provisions  of 
30  CFR  732.17(h).  OSM  is  now  seeking 
comment  on  whether  the  amendment 
proposed  by  Indiana  satisfies  the 
applicable  program  approval  criteria  of 
30  CFR  732.15.  If  the  amendment  is 
deemed  adequate,  it  will  become  part  of 
the  Indiana  program. 

Written  Comments 

Written  comments  should  be  specific, 
pertain  only  to  the  issues  proposed  in 
this  rulemaJcing,  and  include 
explanations  in  support  of  the 


commentor's  recommendations. 
Comments  received  after  the  time 
indicated  under  "DATES"  or  at  locations 
other  than  the  Indianapohs  Field  Office 
will  not  necessarily  be  considered  in  the 
final  rulemaking  or  included  in  the 
Administrative  Record. 

IV.  Procedural  Determinations 

Executive  Order  No.  12291 

On  July  12,  1984,  the  Office  of 
Management  and  Budget  (0MB)  granted 
OSM  an  exemption  from  sections  3,  4, 
7,  and  8  of  Executive  Order  12291  for 
actions  related  to  approval  or 
conditional  approval  of  State  regulatory 
programs,  actions  and  program 
amendments.  Therefore,  preparation  of 
a  regulatory  impact  analysis  is  not 
necessary  and  OMB  regulatory  review  is 
not  required. 

Executive  Order  12778 

The  Department  of  the  Interior  has 
conducted  the  review  required  by 
section  2  of  Executive  Order  12778  and 
has  determined  that,  to  the  extent 
allowed  by  law,  this  rule  meets  the 
applicable  standards  of  subsections  (a) 
and  (b)  of  that  section.  However,  these 
standards  are  not  applicable  to  the 
actual  language  of  State  regulatory 
programs  and  program  amendments 
since  each  such  program  is  drafted  and 
promulgated  by  a  specific  State,  not  by 
OSM.  Under  sections  503  and  505  of  the 
Surface  Mining  Control  and 
Reclamation  Act  (SMCRA)  (30  U.S.C. 
1253  and  1255)  and  30  CFR  730.11, 
732.13  and  732.17(h)(10),  decisions  on 
proposed  State  regulatory  programs  and 
program  amendments  submitted  by  the 
States  must  be  based  solely  on  a 
determination  of  whether  the  submittal 
is  consistent  with  SMCRA  and  its 
implementing  Federal  regulations  and 
whether  the  other  requirements  of  30 
CFR  parts  730,  731  and  732  have  been 
met, 

National  Environmental  Policy  Act 

No  environmental  impact  statement  is 
required  for  this  rule  since  section 
702(d)  of  SMCRA  [30  U.S.C.  1292(d)l 
provides  that  agency  decisions  on 
proposed  State  regulatory  program 
provisions  do  not  constitute  major 
Federal  actions  within  the  meaning  of 
section  102(2)(C)  of  the  National 
Environmental  PoUcy  Act,  42  U.S.C. 
4332(2)(C). 

Paperwork  Reduction  Act 

This  rule  does  not  contain 
information  collection  requirements  that 
require  approval  by  the  Office  of 
Management  and  Budget  under  the 
Paperwork  Reduction  Act,  44  U.S.C. 
3507  et  seq. 
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Regulatory  Flexibility  Act 

The  Department  of  the  Interior  has 

determined  that  this  rule  will  not  have 
a  significant  economic  impact  on  a 
substantial  number  of  small  entities 
under  the  Regulatory  Flexibility  Act  (5 
U.S.C.  601  et  seq.).  The  State  submittal 
which  is  the  subject  of  this  rule  is  based 
upon  counterpart  Federal  regulations  for 
which  an  economic  analysis  was 
prepared  and  certification  made  that 
such  regulations  would  not  have  a 
significant  economic  effect  upon  a 
substantial  number  of  small  entities. 
Hence,  this  rule  will  ensure  that  existing 
requirements  previously  promulgated 
by  OSM  will  be  implemented  by  the 
State.  In  making  the  determination  as  to 
whether  this  rule  would  have  a 
significant  economic  impact,  the 
Department  relied  upon  the  data  and 
assumptions  for  the  counterpart  Federal 
regulations. 

List  of  Subjects  in  30  CFR  Pail  914 

Intergovernmental  relations.  Surface 
mining.  Underground  mining. 

Dated:  September  14. 1993. 
Carl  C.  ChMe. 

Assistant  Director,  Eastern  Support  Center. 
[FR  Doc.  93-22361  Filed  9-20-93:  8:45  ami 
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30  CFR  Part  920 

Maryland  Abandoned  Mine  Lands 
Reclamation  Plan 

AGENCY:  Office  of  Surface  Mining 

Reclamation  and  Enforcement  (OSM). 

Interior. 

ACTION:  Proposed  rule. 

SUMMARY:  OSM  is  announcing  receipt 
and  requesting  comments  on  a  proposed 
amendinent  to  the  Maryland  Abandoned 
Mine  Lands  Reclamation  Plan 
(hereinafter  referred  to  as  the  Maryland 
plan)  under  the  Surface  Mining  Control 
and  Reclamation  Act  of  1977  (SMOIA). 
The  proposed  amendment  provides  for 
two  new  abandoned  mine  lands  (AML) 
program  initiatives.  One  new  program 
will  allow  Maryland  to  expend  up  to  30 
percent  of  Title  IV  grants  for  the 
purpose  of  protecting,  repairing, 
replacing,  constmcting.  or  enhancing 
facilities  related  to  water  supply, 
including  water  distribution  facilities 
and  treatment  plants,  to  replace  water 
supplies  adversely  affected  by  certain 
eligible  coal  mining  practices.  The 
second  new  program  will  allow 
Maryland  to  use  AML  funds  for 
reclamation  and  drainage  abatement  at 
certain  eligible  sites  where  the  sur^ce 
coal  mining  operation  occurred  during 


the  period  beginning  on  August  4. 1977. 
and  ending  on  or  before  February  18, 
1982.  The  proposed  amendment  was 
submitted  in  response  to  changes  in  the 
abandoned  mine  lands  program  that 
resulted  from  the  Abandoned  Mine 
Land  (AML)  Reclamation  Act  of  1990. 
and  the  Energy  PoUcy  Act  of  1992. 

This  document  set  forth  the  times  and 
locations  that  the  Maryland  plan  and 
the  proposed  amendment  to  that  plan 
are  available  for  public  inspection,  the 
comment  period  during  which 
interested  persmis  may  submit  written 
comments  on  the  amendment  and  the 
procedures  that  will  be  followed 
regarding  the  public  bearing,  if  one  is 
requested. 

DATES:  Written  comments  must  be 
received  on  or  before  4  p.m.  on  October 
21.  1993.  to  ensure  consideration  in  the 
rulemaking  process.  If  requested,  a 
pubhc  hearing  on  the  amendment  will 
be  held  at  9  a.m.  on  October  18. 1993. 
Requests  to  present  testimony  at  the 
hearing  must  be  received  on  a  before  4 
p.m.  on  October  6. 1993. 
ADDRESSES:  Written  comments  and 
requests  to  testify  at  the  hearing  should 
be  mailed  or  hand  deUvered  to  Robert 
J.  Biggi.  Director,  Harrisburg  Field  Office 
at  the  address  listed  below.  Copies  of 
the  Maryland  plan,  the  proposed 
amendment,  and  all  written  comments 
received  in  response  to  this  notice  will 
be  available  for  public  review  at  the 
addresses  listed  below  during  normal 
business  hours,  Monday  through  Friday, 
excluding  holidays.  Each  requestor  may 
receive,  free  of  charge,  one  copy  of  the 
proposed  amendment  by  contacting 
OSMs  Hafrisburg  Field' Office. 
Office  of  Surface  Mining  Reclamation 
and  Enforcement,  Harrisburg  Field 
Office.  Harrisburg  Transportation 
Center,  Third  Floor,  Suite  3C,  4th  and 
Market  Streets,  Harrisburg. 
Peruisylvania  17101.  Telephone:  (717) 
782-4036. 
Maryland  Department  of  Natural 
Resources,  Water  Resources 
Administration,  Bureau  of  Mines,  160 
S.  Water  Street,  Frostburg,  Maryland 
21532.  Telephone:  (301)  689-6104. 
FOR  FURTHER  INFORMATION  CONTACT: 
Robert  ].  Biggi,  Director.  Harrisburg 
Field  Office  (717)  782-4036. 

SUPPLEMENTARY  INFORMATION: 

I.  Background  on  the  Maryland 
Program 

The  Secretary  of  the  Interiw  approved 
the  Maryland  plan  effective  July  16, 
1982.  Information  on  the  background  of 
the  Maryland  plan  including  the 
Secretary's  findings,  and  the  disposition 
of  comments  can  be  found  in  the  Jime 


16. 1982.  Federal  Register  (47  FR 

25955-25957).  Effective  March  22, 1993. 
the  Maryland  Plan  was  amended  to 
allow  for  the  new  acid  mine  drainage 
and  abatement  initiative  provided  under 
the  AML  Reclamation  Act  of  1990 
(Public  Law  101-508).  The  Secretary's 
findings  and  the  disposition  of 
comments  relative  to  the  Plan 
amendment  can  be  found  in  the  March 
22,  1993,  Federal  Register  (58  FR 
15275-15277). 

n.  Disctission  of  Amendment 

By  letter  dated  August  19, 1993.  the 
Maryland  Department  of  Natural 
Resources,  Bureau  of  Mines  (BOM) 
submitted  to  OSM  a  proposed 
amendment  to  revise  the  Maryland  Plan. 
The  proposal  would  change  the  Plan  to 
allow  for  two  program  initiatives  made 
available  under  the  AML  Reclamation 
Act  of  1990.  and  as  further  clarified 
under  the  Energy  Policy  Act  of  1992. . 
One  new  program  will  allow  Maryland 
to  expend  up  to  30  percent  of  Title  IV 
grants  for  the  purpose  of  protecting, 
repairing,  replacmg,  constructing,  or 
enhancing  facilities  related  to  water 
supply,  including  water  distribution 
facilities  and  treatment  plants,  to 
replace  water  supplies  adversely 
affected  by  certain  eligible  coal  mining 
practices.  The  second  new  program  will 
allow  Maryland  to  use  AML  funds  for 
reclamation  and  drainage  abatement  at 
certain  eligible  sites  where  the  surface 
coal  mining  operation  occurred  during 
the  period  beginning  on  August  4, 1977, 
and  ending  on  or  before  February  18. 
1982. 

III.  Public  Comment  Procedures 

In  accordance  with  the  provisions  of 
30  CFR  732.17(h).  OSM  is  now  seeking 
comments  on  whether  the  amendment 
proposed  by  Maryland  satisfies  the 
applicable  plan  approval  criteria  of  30 
CFR  884.13.  If  the  amendment  is 
deemed  adequate,  it  will  becxtme  part  of 
the  Marj'land  Plan. 

Written  Comments 

Written  comments  should  be  specific, 
pertain  only  to  the  issues  proposed  in 
this  rulemaking,  and  include 
explanations  in  support  of  the 
commenter's  recommendations. 
Comments  received  after  the  time 
indicated  imder  "DATES"  or  at  locations 
other  than  the  Harrisburg  Field  Office 
will  not  necessarily  be  considered  in  the 
final  rulemaking  or  included  in  the 
Administrative  Record. 

Public  Hearing 

Persons  wishing  to  comment  at  the 
public  hearing  should  contact  the 
person  listed  imder  "FOR  FURTHER 
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INFOftMATION  CONTACT"  by  4  p.m.  on 
October  6, 1993.  If  no  one  requests  an 
opportunity  to  comment  at  a  public 
hearing,  the  hearing  will  not  be  held. 

Filing  of  a  written  statement  at  the 
time  of  the  hearing  is  requested  as  it 
will  greatly  assist  the  transcriber. 
Submission  of  written  statements  in 
advance  of  the  hearing  will  allow  OSM 
officials  to  prepare  adequate  responses 
and  appropriate  questions. 

The  pubhc  hearing  will  continue  on 
the  specified  date  imtil  all  persons 
scheduled  to  comment  have  been  heard. 
Persons  in  the  audience  who  have  not 
been  scheduled  to  comment,  and  who 
wish  to  do  so,  will  be  heard  following 
those  scheduled.  The  hearing  will  end 
after  all  persons  scheduled  to  comment 
and  persons  present  in  the  audience 
who  wish  to  comment  have  been  heard. 

Public  Meeting 

If  only  one  person  requests  an 
opportunity  to  comment  at  a  hearing,  a 
pubhc  meeting,  rather  than  a  public 
hearing,  may  be  held. 

Persons  wishing  to  meet  with  OSM 
representatives  to  discuss  the  proposed 
amendments  may  request  a  meeting  at 
the  Harrisburg  Field  Office  by 
contacting  the  person  listed  under  "FOR 
FURTHER  INFORMATION  CONTACT".  All 
such  meetings  will  be  open  to  the  pubUc 
and,  if  possible,  notices  of  meetings  will 
be  posted  at  the  locations  Usted  under 
"ADDRESSES".  A  written  summary  of 
each  meeting  will  be  made  part  of  the 
Administrative  Record. 

IV.  Procedural  Determinations 

Executive  Order  12291 

On  March  30, 1992,  the  Office  of 
Management  and  Budget  (OMB)  granted 
OSM  an  exemption  from  sections  3,4, 
7  and  8  of  Executive  Order  12291  for 
actions  related  to  approval  or 
disapproval  of  State  and  Tribal 
abandoned  mine  land  reclamation  plans 
and  revisions  thereof.  Therefore, 
preparation  of  a  regulatory  impact 
analysis  is  not  necessary  and  OMB 
regulatory  review  is  not  required. 

Executive  Order  12778 

The  Department  of  the  Interior  has 
conducted  the  reviews  required  by 
section  2  of  Executive  Order  12778  and 
has  determined  that,  to  the  extent 
allowed  by  law,  this  rule  meets  the 
applicable  standards  of  subsections  (a) 
and  (b)  of  that  section.  However,  these 
standards  are  not  appUcable  to  the 
actual  language  of  State  and  Tribal 
abandoned  mine  land  reclamation  plans 
and  revisions  thereof  since  each  such 
plan  is  drafted  and  adopted  by  a  specific 
State  or  Tribe,  not  by  OSM.  Decisions 


on  proposed  State  and  Tribal  abandoned 
mine  land  reclamation  plans  and 
revisions  thereof  submitted  by  a  State  or 
Tribe  are  based  on  a  determination  of 
whether  the  submittal  meets  the 
requirements  of  Title  IV  of  SMCRA  (30 
U.S.C.  1231-1243)  and  the  Federal 
regulations  at  30  CFR  parts  884  and  888. 

National  Environmental  Policy  Act 

No  environmental  impact  statement  is 
required  for  this  rule  since  agency 
decisions  on  proposed  State  and  Tribal 
abandoned  mine  land  reclamation  plans 
and  revisions  thereof  are  categorically 
excluded  from  compliance  with  the 
National  Environmental  Policy  Act  (42 
U.S.C.  4332)  by  the  Manual  of  the 
Department  of  the  Interior  [516  DM  6, 
appendix  8,  paragraph  8. 43(29)]. 

Paperwork  Reduction  Act 

This  rule  does  not  contain 
information  collection  requirements  that 
require  approval  by  the  Office  of 
Management  and  Budget  under  the 
Paperwork  Reduction  Act,  44  U.S.C. 
3507  etseq. 

Regulatory  Flexibility  Act 

The  Department  of  the  Interior  has 
determined  that  this  rule  will  not  have 
a  significant  economic  impact  on  a 
substantial  number  of  small  entities 
under  the  Regulatory  Flexibility  Act  (5 
U.S.C.  601  et  seq.).  The  State  [or  Tribal] 
submittal  which  is  the  subject  of  this 
rule  is  based  upon  Federal  regulations 
for  which  an  economic  analysis  was 
prepared  end  certification  made  that 
such  regulations  would  not  have  a 
significant  economic  e^ct  upon  a 
substantial  number  of  small  entities. 
Hence,  this  rule  will  ensure  that  existing 
requirements  established  by  SMCRA  or 
previously  promulgated  by  OSM  will  be 
implemented  by  the  State  [or  Tribe].  In 
making  the  determination  as  to  whether 
this  rule  would  have  a  significant 
economic  impact,  the  Department  relied 
upon  the  data  and  assumptions  in  the 
analyses  for  the  corresponding  Federal 
regulations. 

List  of  Subjects  in  30  CFR  Part  920 

Intergovernmental  relations.  Surface 
mining.  Underground  mining. 

Dated:  September  13, 1993. 
CuiCaoM, 

Assistant  Director,  Eastern  Support  Center. 
[PR  Doc  93-22859  Filed  9-20-93;  8:45  am] 
BMUNQ  CODE  4310-06-M 


ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Part  52 

IOH38-1-5783;  FRL-4731-5] 

Approval  and  Promulgation  of  a 
Commitment  To  Adopt  Rules  for 
Reasonably  Available  Control 
Technology  for  Nitrogen  Oxides;  Ohio 

AGENCY:  United  States  Environmental 
Protection  Agency  (USEFA). 
ACTION:  Proposed  rule. 

SUMMARY:  The  USEPA  is  proposing  to 
approve  a  revision  to  the  ozone  portion 
of  the  Ohio  State  Implementation  Plan 
(SIP)  that  would  satisfy  the  Clean  Air 
Act  (Act)  requirements  for  the  adoption 
of  rules  for  the  application  of  reasonably 
available  control  technology  (RACT)  for 
major  stationary  sources  of  nitrogen 
oxides  (NO,)  in  the  Cincinnati-Hamilton 
interstate  moderate  ozone 
nonattainment  area  (Ohio).  The  Ohio 
portion  of  the  interstate  area  includes 
the  counties  of  Hamilton,  Butler, 
Warren  and  Clermont.  This  revision  was 
submitted  by  the  Ohio  Environmental 
Protection  Agency  (OEPA)  on  December 
14, 1992.  Under  the  Act.  USEPA  must 
approve  or  disapprove  SIPs  or  portions 
of  SIPs  within  timefram.es  specified  in 
the  Act;  failure  to  do  so  would  render 
USEPA  in  violation  of  the  Act  and 
would  delay  making  approvable  SIP 
rules  federally  enforceable.  In  this 
action,  USEPA  is  proposing  action,  not 
on  the  rules  themselves,  but  on  a 
commitment  by  the  State  to  submit  the 
NO,  RACT  rules  at  a  later  date. 
DATES:  Comments  on  this  proposed 
revision  and  on  the  proposed  USEPA 
approval  must  be  received  in  writing  by 
October  21, 1993. 

ADDRESSES:  Copies  of  this  SIP  revision 
and  USEPA's  analysis  are  available  for 
inspection  during  normal  business 
hours  at  the  following  address:  (It  is 
recommended  that  you  contact  Richard 
Schleyer  at  (312)  353-5089,  before 
visiting  the  Region  5  Office):  Air 
Enforcement  Branch  (AE-173),  U.S. 
Environmental  Protection  Agency, 
Region  5,  77  West  Jackson  Boulevard, 
Chicago.  Illinois  60604-3590. 
FOR  FURTHER  INFORMATION  CONTACT: 
Richard  J.  Schleyer,  Air  Enforcement 
Branch  (AE-17J),  U.S.  Environmental 
Protection  Agency,  Region  5,  77  W. 
JeTckson  Boulevard,  Chicago,  Illinois 
60604-3590.  (312)  353-5089. 

SUPPLEMENTARY  INFORMATION: 

I.  Background 

The  air  quality  planning  requirements 
for  the  reduction  of  NO,  emissions 
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through  ^ae  implementation  of  RACT 
are  set  out  in  Section  182(f)  of  the  Act. 

Section  IBZff]  requirements  are 
described  by  USEPA  in  a  notice.  "State 
Implementation  Plans;  Nitrogen  Oxides 
Supplement  to  the  General  Preamble: 
Clean  Air  Act  Amendments  of  1990 
Implementation  if  Title  I;  Proposed 
Rule,"  (herein  referred  to  as  the  NO. 
Supplement)  pubhshed  November  25, 
1992  (57  FR  55620).  The  NO, 
Supplement  should  be  referred  to  for 
further  information  on  the  NO, 
requirements  and  is  incorporated  into 
this  proposal  by  reference. 

Section  182(0  of  the  Act  requires 
States  with  areas  designated 
nonattainment  of  the  National  Ambient 
Air  Quality  Standards  (NAAQS)  for 
ozone,  and  classified  as  moderate 
nonattainment  and  worse  (including 
interstate  moderate  and  ozone  transport 
regions),  to  apply  the  same  requirements 
to  major  stationary  sources  of  NOx  as 
are  apptied  to  major  stationary  sources 
of  volatile  organic  compounds  (VOCs).» 
Section  182(bK2)(C)  requires  States  to 
submit  RACr  rules  for  major  stationary 
sources  of  VOC  emissions  which  are  not 
covered  by  a  control  technologies 
guidelines  (CTG)  document  by 
November  15, 1992.^  USEPA  has  not 
issued  a  CTG  document  for  any  NOx 
sources.  States,  in  their  RACT  rules,  are 
expected  to  require  final  installation  of 
the  actual  NOx  controls  by  May  31, 
1995,  for  those  sources  for  which 
installation  by  that  date  is  practicable 
(See  57  FR  55823). 

Under  Section  110(k)(4),  the 
Administrator  may  approve  a  plan 
revision  based  on  a  commitment  from 
the  State  to  adopt  specific  enforceable 
measures  by  a  specified  date,  but  not 
later  than  one  year  after  the  date  of 
USEPA  approval  of  the  plan  revision 
that  incorporated  that  commitment.^ 


<  "Majot"  as  defined  in  Section  302  and  Section 
182(c).  (d).  and  (e)  of  the  Clean  Air  Act 
AmeDdineotA.  For  more  infonnation  about  what 
constitutes  a  mdjor  source,  refer  to  Section  2  of  the 
NOx  Supplement 

>  The  USEPA  haa  defined  RACT  as  being  the 
lowest  amission  limitation  that  a  particular  source 
is  capable  of  meeting  by  the  application  of  control 
technology  that  U  reasonably  available  considering 
technological  and  economic  feoaibility  (44  FR 
S3762;  September  17.  1979). 

1  Refer  to  the  "State  Implementation  Plans: 
Nitrogen  Oxide*  Supplement  to  the  Ceoeral 
Preamble:  Claas  Air  Act  Amendments  of  1990; 
Implementation  of  Title  I:  Proposed  Rule," 
pubUshed  November  2S.  1992  (57  FR  55620)  for 
details  of  this  conditional  approval  with  respect  to 
the  NOx  requirements.  Additionally,  the 
memoranda  of  July  22. 1992.  entiLled  "Guidelines 
for  State  Implementation  Plans  (SIP)  Submittals 
Due  November  15,  1992."  and  a  Septambat  16. 
1992.  entitled  "CorrectioD  of  State  Implementation 
Plan  Suhmittata  Table."  from  Deputy  AMistant 
Ay-jmlniatTiiof  Michael  Shapiro  coaceroifig  the  SIP 
submittals  due  November  15. 1992,  also  outline  the 


n.  Cammittal  SIPs 

As  noted  above.  Section  110(kK4)  of 
the  Act  allows  USEPA  to  accept  a 
commitment  bom  States  to  adopt 
portions  of  Sn»8  rather  than  the  SIP 
itself.  For  example,  USEPA  may.  In 
certain  cases,  accept  a  commitment  from 
States  to  adopt  NOx  RACT  rules  rather 
than  the  NOx  RACT  rule  itself  The  NOx 
Supplement  and  the  memoranda  of  July 
22. 1992,  and  September  16, 1992.  from 
Deputy  Assistant  Administrator  Michael 
Shapiro  concerning  the  SIP  submittals 
due  November  15. 1992,  and  the 
memorandum  dated  February  2, 1993, 
from  G.  T.  Helms.  Chief.  Ozone/Carbon 
Monoxide  Programs  Branch,  outline 
USEPA's  criteria  for  acceptability  of 
committal  SIPs  for  the  NOx  RACT  rules. 
These  criteria  are: 

1.  A  description  of  the  reason  for  the 
committal  SIP  versus  a  full  SIP 
submittal. 

2.  Doomientation  that  credible 
photochemical  grid  modeling  is  not 
available  or  did  not  consider  the  effects 
of  NOx  reductions. 

3.  Identification  of  resources  to 
complete  such  modeling. 

4.  A  schedule  outlining  the 
milestones  that  have  been  and  will  be 
achieved  toward  completion  of  NOx 
RACT  rules.  The  schedule  must  include 
a  date  for  final  submittal  of  rules  to 
USEPA.  The  date  for  submitting  the 
final  rules  to  USEPA  must  be  no  later 
than  twelve  months  after  USEPA's  final 
approval  of  the  committal  SIP. 

m.  SUte's  Committal  SIP 

On  December  14, 1992,  USEPA 
received  a  revision  request  (letter  dated 
December  9, 1992)  to  the  ozone  portion 
of  Ohio's  SIP,  submitted  by  the  OEPA. 
This  revision  consisted  of  a 
commitment  for  the  adoption  of  rules 
for  the  application  of  RACT  for  major 
stationary  sources  of  NOx  in  the 
Cincinnati-Hamilton  interstate  moderate 
ozone  nonattainment  area  by  November 
1 5 , 1 994.  The  Ohio  portion  of  the 
interstate  area  includes  the  counties  of 
Butlef ,  Warr«i,  Hamilton  and  ClermcuxL 
Sources  that  emit  (or  have  the  potential 
to  emit)  100  tons  per  year  (or  more)  of 
NOx  in  these  counties  will  be  affected 
by  the  NOx  RACT  rules. 

The  USEPA  is  proposing  to  approve 
this  commitment  because  it  meets  the 
requirements  of  Section  110(k)(4)  of  the 
Act  and  conforms  to  the  policy  in  the 
NOx  Supplement  and  the  memoranda 
from  Deputy  Assistant  Administrator 
Michael  Shaput)  of  July  22. 1992.  and 
September  16, 1992,  and  the  February  2. 


1993.  memorandum  from  G.T.  Helms 
(dted  above),  concerning  the  SIP 
submittals  due  Novembv  IS.  1992.  A 
detailed  analysis  of  the  submittal  can  be 
found  in  a  May  25, 1993,  Region  S, 
technical  support  document 

1.  Procedural  Background 

The  Act  requires  States  to  observe 
certain  prooeaurel  requirements  in 
developing  implementation  plans  and 
plan  revisions  for  submission  to  USEPA. 
Section  110(a)(2)  of  the  Act  provides 
that  each  implementation  plan 
submitted  by  a  State  must  be  adopted 
after  reasonable  notice  and  public 
hearing.'*  Section  110(1)  of  the  Act 
similarly  provides  that  each  revision  to 
an  implementation  plan  submitted  by  a 
State  under  the  Act  must  be  adopted  by 
such  State  after  reasonable  notice  and 
public  hearing.  The  State  of  Ohio  held 
a  public  hearing  on  February  23,  1993, 
on  the  commitment  to  adopt  NOx  RACT 
rules  for  the  Cincinnati-Hamihon 
interstate  moderate  ozcHie 
nonattainment  area. 

2.  RACT  Implementation 

States— including  those  for  which 
USEPA  approves  a  commitment  to 
adopt  a  NOx  RACT  rule— are  expected 
to  require  final  installation  of  the  actual 
NOx  controls  by  May  31, 1995,  for 
sources  for  which  installation  by  that 
date  is  practicable.  The  NOx 
Supplement  contains  a  detailed 
discussion  of  USEPA's  interpretation  of 
the  RACT  requirement. 

IV.  Implicatioiis  of  Today's  Action 

The  USEPA  is  proposing  to  approve  a 
commitment  by  the  State  of  Ohio  for  the 
adoption  of  NOx  RACT  ruie(8)  as  a  SIP 
revision  submitted  to  USEPA  for  the 
Cincinnati-Hamilton  interstate  moderate 
ozone  nonattainment  area  in  Ohio  on 
December  14, 1992.  Section  110(k)(4)  of 
the  Act  provides  that  where  USQ>A 
takes  final  action  to  approre  a 
commitment  to  submit  a  SIP  or  portion 
of  a  SIP,  the  Sute  must  fulfill  that 
commitment  (i.e.,  submit  the  required 
SIP  or  portion  thereof)  within  one  year 
following  USEPA  approval.  If  the  State 
does  not  fulfill  its  commitment  by 
submitting  the  SIP  or  revision  to  USEPA 
within  that  year,  the  Act  requires  that 
the  SIP  be  disapproved.  If  USEPA 
disapproves  the  SIP  for  failing  to  meet 
the  commitment,  there  are  several 
additional  consequences.  As  provided 
imder  Section  179(a)  of  the  Act  if  the 
State  of  Ohio  &ils  to  correct  the 
defidencyjies]  that  islare]  the  subject  of 


general  requirements  for  conditional  approval 
actions,  as  well  as  USEPA's  criteria  for  acceptability 
of  committal  SIPs  for  the  NOx  RACT  rules. 


«  AIM  Section  172(cK7)  of  Ik*  Act  raqiurac  that 
plan  ptoviaiotts  fot  nonattainoMBt  ■•••■  mMl  th» 

applicable  provisions  of  Section  110(a)(2). 
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the  disapproval  within  18  months  after 
a  final  SIP  disapproval.  USEPA  is 
required  to  impose  either  the  highway 
funding  sanction  or  the  reqmrement  to 
provide  two-to-one  new  source  review 
offsets.  If  the  State  has  not  corrected  its 
deficiency[iesl  within  6  months 
thereafter,  USEPA  must  impose  the 
secd{pd  sanction.  Any  sanction  USEPA 
imposes  must  remain  in  place  until 
USEPA  determines  that  me  State  has 
come  into  compliance.  If  USEPA 
ultimately  disapproves  all  or  part  of  the 
SIP  submittal  for  the  Cincinnati- 
Hamilton  interstate  moderate  ozone 
nonattainment  area  and  the  State  of 
Ohio  fails  to  correct  the  deficiency 
within  18  months  of  such  disapproval, 
USEPA  anticipates  that  the  first 
sanction  it  would  impose  would  be  the 
two-to-one  offset  requirement.  Any  final 
disapproval  would  also  trigger  the 
requirement  for  USEPA  to  impose  a 
Federal  implementation  plan  as 
provided  under  Section  110(c)(1)  of  the 
Act, 

V.  Proposed  Rale 

USEPA  is  proposing  to  approve  a  SIP 
revision  to  the  ozone  portion  of  the 
Ohio  SIP  for  a  commitment  to  adopt 
RACT  rules  for  major  stationary  so\ut»s 
of  NO.  in  the  Qndnnati-Hamilton 
interstate  moderate  ozone 
nonattainment  area.  The  Ohio  portion  of 
this  area  includes  the  counties  of 
Hamilton,  Butler,  Warren  and  Clermont. 

Nothing  in  this  action  should  be 
construed  as  permitting,  allowing  or 
establishing  a  precedent  for  any  mture 
request  for  revision  to  any  SIP.  USEPA 
shall  consider  each  request  for  revision 
to  the  SIP  in  light  of  specific  technical, 
economic,  and  environmental  factors 
and  in  relation  to  relevant  statutory  and 
regulatory  requirements. 

This  action  has  been  classified  as  a 
Table  2  action  by  the  Regional 
Administrator  imder  the  procedures 
pubUshed  in  the  Federal  Register  on 
January  19, 1989  (54  PR  2214-2225).  On 
January  6, 1989,  the  Office  of 
Management  and  Budget  (0MB)  waived 
Table  2  and  3  SIP  revisions  (54  FR  2222) 
from  the  reqxurements  of  Section  3  of 
Executive  Order  12291  for  a  period  of 
two  years.  USEPA  has  submitted  a 
request  for  a  permanent  waiver  for  Table 
2  and  3  SIP  revisions.  0MB  has  agreed 
to  continue  the  temporary  waiver  until 
such  time  as  it  rules  on  USEPA's 
request. 

Under  the  Regulatory  Flexibility  Act, 
5  U.S.C.  600  et  seq..  USEPA  must 
prepare  a  regulatory  flexibihty  analysis 
assessing  the  impact  of  any  proposed  or 
final  rule  on  small  entities;  5  U.S.C.  603 
and  604.  Alternatively.  USEPA  may 
certify  that  the  rule  will  not  have  a 


significant  economic  impact  on  a 
substantial  number  of  small  entities. 
Small  entities  include  small  businesses, 
small  not-for-profit  enterprises,  and 
government  entities  with  jurisdiction 
over  populations  of  less  than  50,000. 

SIP  approvals  undn  Section  110  and 
Subchapter  I.  Part  D  of  the  Act  do  not 
create  any  new  requirements,  but 
simply  apprcve  requirements  that  the 
State  is  already  imposing.  Therefore, 
because  the  Federd  SIP-approval  does 
not  impose  any  new  requirements,  I 
certify  that  it  does  not  have  a  significant 
impact  on  at'ected  small  entities. 
Moreover,  due  to  the  nature  of  the 
Federal-State  relationship  under  the 
Act,  preparation  of  a  regulatory 
fiexibility  analysis  would  constitute 
Federal  inquiry  into  the  economic 
reasonableness  of  state  action.  The  Act 
forbids  USEFA  to  base  its  actions 
concerning  SIPs  on  such  grounds. 
Union  Electric  Co.  v.  U.S.  E.Pj\.,  427 
U.S.  246,  256-66  (S.CL  1976);  42  U.S.C. 
7410(a)(2). 

Public  corrments  are  solicited  on  the 
requested  SIF  revision  and  on  USEPA's 
proposal  to  approve.  Public  conunents 
received  by  October  21, 1993.  will  be 
considered  in  the  development  of 
USEPA's  final  rulemaking  action. 

List  of  Subjects  in  40  CFR  Part  52 

Air  pollution  control.  Hydrocarbons, 
Intergovernmental  relations.  Nitrogen 
oxides,  Ozone,  Reporting  and 
recordkeeping  requirements.  Volatile 
organic  compoimds. 

Authority:  42  U.S.C  7401-7671q. 

Dated:  September  3, 1993. 
David  A.  Ullrich, 
Acting  for  Regional  Administrator. 
[FR  Doc.  93-22990  Filed  9-20-93;  8:45  am) 
BKJJNO  cooE  ase^-ao-M 


40  CFR  Part*  52  and  81 
[C018-1-5523;  FHL-4733-11 

Clean  Air  Act  Approval  and 
Promulgatlor  of  PM-10 
Implamantatlon  Plan  for  Colorado; 
Designation  of  Araaa  for  Air  Quality 
Planning  Purpoaea 

AGBtCY:  U.S.  Environmental  Protection 

Agency  (EPA). 

action:  Notice  of  proposed  ndemaldng. 

SUMMARY:  hi  this  action ,  the  EPA 
proposes  foil  approval  of  the  State 
implementation  plan  (SIP)  submitted  bv 
the  State  of  Colorado  for  the  purpose  of 
bringing  about  the  attainment  of  the 
national  ambient  air  quality  standards 
(NAAQS)  for  particulate  matter  with  an 
aerodynamic  diameter  less  than  or  equal 


to  a  nominal  10  micrometers  (PM-10). 
The  SIP  was  submitted  by  the  State  on 
April  9, 1992  to  satisfy  certain  federal 
requirements  for  an  approvable 
nonattainment  area  PM-10  SIP  for 
Canon  Qty,  Colorado. 

In  addition,  EPA  is  proposing  to 
amend  the  nonattainment  area  boundary 
for  the  Canon  City  nonattainment  area 
to  include  the  suburbs  of  Canon  City. 
The  revised  boundary  is  based  on 
information  submitted  with  the  SIP 
which  provided  a  SIP  equivalent 
demonstration  showing  that  the  revised 
boundary  more  accurately  represents 
the  Canon  Qty  airshed. 
DATES:  Comments  on  this  proposed 
action  must  be  received  in  writing  by 
October  21, 1993. 

A00RC88ES:  Written  comments  should 
be  addressed  to:  Vicld  Stamper,  8ART- 
AP,  Environmental  Protection  Agency. 
Region  Vm,  999  18th  Street,  suite  500, 
Denver.  Colorado  80202-2466. 

Copies  of  the  State's  submittal  and 
other  information  are  available  for 
inspection  during  normal  business 
hours  at  the  following  locations: 
Air  Programs  Branch.  Environmental 

Protection  Agency,  Region  VIII,  999 

18th  Street,  Suite' 500,  Denver, 

Colorado  80202-2405. 
Air  Pollution  Control  Division.  Colorado 

Department  of  Health.  4300  Cherry 

Creek  Drive  South,  Denver,  Colorado 

80222-1530. 
FOR  FURTHER  INFORMATION  CONTACT: 
Vicki  Stamper,  8ART-AP. 
Environmental  Protection  Agency. 
Region  Vm,  999  18th  Street,  Suite  500, 
Denver.  Colorado  80202-2466.  (303) 
293-1765. 

SUPPLEMENTARY  INFORMATION: 

I.  Background 

Canon  City.  Colorado  was  designated 
nonattainment  for  PM-1 0  and  classified 
as  moderate  luider  sections  107(d)(4)(B) 
and  188(a)  of  the  Clean  Air  Act  (Act) 
upon  enactment  of  the  Clean  Air  Act 
Amendments  of  1990. i  (See  56  FR 
56694,  November  6, 1991.)  The  air 
quality  planning  requirements  for 
moderate  PM-10  nonattainment  areas 
are  set  out  in  subparts  1  and  4  of  Title 
I  of  the  Act.  The  EPA  has  issued  a 
"General  Preamble"  describing  EPA's 
preliminary  views  on  how  EPA  intends 
to  review  SIPs  and  SIP  revisions 
submitted  under  Title  I  of  the  Act, 
including  those  State  submittals 
containing  moderate  PM-10 


>  The  19S0  AmendmanU  to  the  Qean  Air  Act 
made  significant  changoa  to  the  Act  See  Pub.  L.  No. 
101-S4e,  104  StaL  23»9.  Rctsrance*  barein  ara  to 
Dm  Claan  Air  Act  —  anandad  ("the  Act").  The 
Claan  Air  Act  ia  codiWad,  aa  amended,  in  the  U.S. 
Code  at  42  U.S.C  7401,  et.  mo. 
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nonattainment  area  SIP  requirements 
(see  generally  57  FR  13498  (April  16. 
1992)  and  57  FR  18070  (April  28, 
1992)).  Because  EPA  is  describing  its 
interpretations  here  only  in  broad  terms, 
the  reader  should  refer  to  the  General 
Preamble  for  a  more  detailed  discussion 
of  the  interpretations  of  Title  I  advanced 
in  today's  proposal  and  the  supporting 
rationale.  In  today's  rulemaking  action 
on  the  Colorado  moderate  PM-10  SIP 
for  the  Canon  City  PM-10 
nonattainment  area,  EPA  is  proposing  to 
apply  its  interpretations  taking  into 
consideration  the  specific  factual  issues 
presented.  Thus,  EPA  will  consider  any 
timely  submitted  comments  before 
taking  final  action  on  today's  proposal. 

Those  states  containing  initial 
moderate  PM-10  nonattainment  areas 
were  required  to  submit,  among  other 
things,  the  following  provisions  by 
November  15. 1991: 

1.  Provisions  to  assiue  that  reasonably 
available  control  measures  (RACM) 
(including  such  reductions  in  emissions 
fi'om  existing  sources  in  the  area  as  may 
be  obtained  through  the  adoption,  at  a 
minimum,  of  reasonably  available 
control  technology — RACT)  shall  be 
implemented  no  later  than  December 
10,  1993; 

2.  Either  a  demonstration  (including 
air  quality  modeling)  that  the  plan  will 
provide  for  attainment  as  expeditiously 
as  practicable  but  no  later  than 
December  31. 1994  or  a  demonstration 
that  attainment  by  that  date  is 
impracticable; 

3.  Quantitative  milestones  which  are 
to  be  achieved  every  3  years  and  which 
demonstrate  reasonable  further  progress 
(REP)  toward  attainment  by  December 
31. 1994;  and 

4.  Provisions  to  assure  that  the  control 
requirements  applicable  to  major 
stationary  sources  of  PM-10  also  apply 
to  major  stationary  sources  of  PM-10 
preciu^ors  except  where  the 
Administrator  determines  that  such 
sources  do  not  contribute  significantly 
to  PM-10  levels  which  exceed  the 
NAAQS  in  the  area.  See  sections  172(c). 
188,  and  189  of  the  Act. 

Some  provisions  are  due  at  a  later 
date.  States  with  initial  moderate  PM- 
10  nonattainment  areas  were  required  to 
submit  a  permit  program  for  the 
construction  and  operation  of  new  and 
modified  major  stationary  sources  of 
PM-10  by  June  30, 1992  (see  section 
189(a)).  Such  States  also  must  submit 
contingency  measures  by  November  15, 
1993  which  become  effective  without 
further  action  by  the  State  or  EPA,  upon 
a  determination  by  EPA  that  the  area 
has  failed  to  achieve  RFP  or  to  attain  the 
PM-10  NAAQS  by  the  applicable 


statutory  deadline.  See  section  172(c)(9) 
and  57  FR  13543-13544. 

n.  Today's  Action 

Section  llO(k)  of  the  Act  sets  out 
provisions  governing  EPA's  review  of 
SIP  submittals  (see  57  FR  13565-13566). 
In  today's  action.  EPA  is  proposing  to 
grant  approval  of  the  Canon  City  plan 
revision  which  was  due  to  EPA  on 
November  15. 1991  and  submitted  by 
the  State  on  April  9, 1992.  EPA  believes 
the  attainment  plan  for  Canon  City 
meets  all  of  the  applicable  requirements 
of  the  Act. 

In  addition,  EPA  is  proposing  to 
amend  the  nonattainment  area  boundary 
for  the  Canon  Qty  nonattainment  area 
to  include  the  suburbs  of  Canon  City. 
The  revised  boundary  is  based  on 
information  submitted  with  the  SIP 
which  provided  a  SIP  equivalent 
demonstration  showing  that  the  revised 
boundary  more  accurately  represents 
the  Canon  City  airshed. 

Since  the  Canon  City  PM-10  SIP  was 
not  submitted  by  November  15. 1991  as 
required  by  section  189(a)(2)(A)  of  the 
Act.  EPA  made  a  finding  pursuant  to 
section  179  of  the  Act  that  the  State 
failed  to  submit  the  SIP  and  notified  the 
Governor  in  a  letter  dated  December  16. 
1991.  See  57  FR  19906  (May  8. 1992). 
After  the  Canon  City  PM-10  SIP  was 
submitted  on  April  9, 1992.  EPA  foimd 
the  submittal  to  be  complete  pursuant  to 
section  110(k)(l)  of  the  Act  and  notified 
the  Governor  accordingly  in  a  letter 
dated  June  25, 1992.  This  completeness 
determination  corrected  the  State's 
deficiency  and.  therefore,  terminated 
the  18-month  sanctions  clock  under 
section  179  of  the  Act. 

A.  Analysis  of  State  Submission 

1.  Procedural  Background 

The  Act  requires  States  to  observe 
certain  procediKal  requirements  in 
developing  implementation  plans  and 
plan  revisions  for  submission  to  EPA. 
Section  110(a)(2)  of  the  Act  provides 
that  each  implementation  plan 
submitted  by  a  State  must  be  adopted 
after  reasonable  notice  and  public 
hearing.2  Section  110(1)  of  the  Act 
similarly  provides  that  each  revision  to 
an  implementation  plan  submitted  by  a 
State  imder  the  Act  must  be  adopted  by 
such  State  after  reasonable  notice  and 
public  hearing. 

The  EPA  also  must  determine 
whether  a  submittal  is  complete  and 
therefore  warrants  further  EPA  review 
and  action  (see  section  110(k)(l)  and  57 
FR  13565).  The  EPA's  completeness 


>Al40  *«ctlon  172(cK7)  of  the  Act  requires  that 
plan  provluoiu  for  nonattainmant  areas  meet  the 
applicable  proviiions  of  section  110(a)(2). 


criteria  for  SIP  submittals  are  set  out  at 
40  CFR  part  51.  appendix  V  (1992).  The 
EPA  attempts  to  make  completeness 
determinations  within  60  days  of 
receiving  a  submission.  However,  a 
submittal  is  deemed  complete  by 
operation  of  law  if  a  completeness 
determination  is  not  made  by  EPA  6 
months  after  receipt  of  the  submission. 

The  State  of  Colorado  held  a  public 
hearing  on  December  19. 1991  to 
entertain  public  comment  on  the 
implementation  plan  for  C^anon  City. 
The  plan  for  (Hanon  City  was 
subsequently  adopted  by  the  State  and 
submitted  by  the  CJovemor  by  letter 
dated  April  9. 1992  as  a  proposed 
revision  to  the  SIP.  EPA  received  the 
submittal  on  April  20. 1992. 

The  SIP  revision  was  reviewed  by 
EPA  to  determine  completeness  shortly 
after  its  submittal,  in  accordance  with 
the  completeness  the  criteria  set  out  at 
40  CFR  part  51,  appendix  V.  The 
submittal  was  foimd  to  be  complete,  and 
a  letter  dated  June  25, 1992  was 
forwarded  to  the  (Governor  indicating 
the  completeness  of  the  submittal  and 
the  next  steps  to  be  taken  in  the  review 
process.  In  today's  action.  EPA  proposes 
to  approve  the  State  of  Colorado's  PM- 
10  SIP  submittal  for  Clanon  City  and 
invites  public  comment  on  the  action. 

2.  Accurate  Emissions  Inventory 

Section  172(c)(3)  of  the  Act  requires 
that  nonattainment  plan  provisions 
include  a  comprehensive,  accurate, 
current  inventory  of  actual  emissions 
from  all  sources  of  relevant  pollutants  in 
the  nonattainment  area.  The  emissions 
inventory  should  also  include  a 
comprehensive,  accurate,  and  current 
inventory  of  allowable  emissions  in  the 
area.  Because  the  submission  of  such 
inventories  is  a  necessary  adjunct  to  an 
area's  attainment  demonstration  (or 
demonstration  that  the  area  cannot 
practicably  attain),  the  emissions 
inventories  must  be  received  with  the 
submission  (see  57  FR  13539). 

The  State  of  Colorado  submitted  a 
winter  season  emissions  inventory  for 
the  base  year  of  1990.  A  winter  season 
emissions  inventory  was  calculated 
because  the  highest  PM-10 
concentrations  generally  occur  in  the 
winter  season  in  Canon  City.  The  base 
year  inventory  identified  area  sources  as 
the  primary  cause  of  high  PM-10 
concentrations,  which  contributed  95% 
of  the  total  emissions,  with  re-entrained 
road  dust  from  paved  and  unpaved 
roads  contribution  85%,  residential 
wood  burning  contributing  8%.  and 
tailpipe  emissions  and  coal  burning 
stoves  contributing  2%.  The  remaining 
5%  of  PM-10  emissions  was  due  to 
minor  point  sources. 
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The  EPA  is  proposing  to  approve  the 
emissions  inventory  because  it  generally 
appears  to  be  accurate  and 
comprehensive,  and  provides  a 
sufficient  basis  for  determining  the 
adequacy  of  the  attainment 
demonstration  for  this  area  consistent 
with  the  requirements  of  sections 
172(c)(3)  and  110(a}(2)(K)  of  the  Act.3 
For  further  details  see  the  Technical 
Support  Document  (TSD). 

3.  RACM  (Including  RACT) 

As  noted,  the  initial  moderate  PM-10 
nonattainment  areas  must  submit 

f>rovlsions  to  assure  that  RACM 
including  RACT)  are  implemented  no 
later  than  December  10,  1993  (see 
sections  172(c)(1)  and  189(a)(1)(C)).  The 
General  Preamble  contains  a  detailed 
discussion  of  EPA's  interpretation  of  the 
RACM  (including  RACT)  requirement 
(see  57  FR  1353&-13545  and  13560- 
13561). 

The  Canon  Gty  area  was  designated 
nonattainment  by  operation  of  law 
purauant  to  section  107(d)(4)(B)  of  the 
Act  because  it  was  a  former  PM-10 
Group  I  area  of  concern.  This  Group  I 
status  was  based  on  the  statistical 
predication  of  an  area's  probability  of 
violating  the  PM-10  NAAQS  (Group  I 
areas  had  the  strongest  likelihood  of 
violaUng  the  PM-10  NAAQS).  (See  52 
FR  24634.  July  1, 1987;  52  FR  29385. 
August  7, 1987;  and  55  FR  45800, 
October  30. 1990  for  further 
information.)  The  Canon  City  area,  in 
fact,  has  had  only  one  exceedance  in 
1988  of  the  24-hour  PM-10  standard, 
which  was  associated  with  high  winds 
and  blowing  dust.  No  violations  of  the 
PM-10  24-hour  standard  or  the  PM-10 
annual  standard  were  ever  recorded  in 
Canon  City.  In  addition,  based  on  the 
1990  Census  results,  little  to  no  growth 
is  expected  in  the  Canon  Qty 
nonattainment  area.  The  Canon  City 
area  is  already  in  attainment  of  the  PM- 
10  NAAQS,  and  the  projected  ambient 
concentrations  for  the  attainment  year  of 
1994  demonstrate  that  the  area  will 
remain  in  attainment  of  the  PM-10 
NAAQS. 

RACM  (including  RACT)  does  not 
require  the  adoption  of  potentially 
available  control  measures  where,  for 
example,  such  measures  would  not 
expedite  attainment  of  the  PM-10 
NAAQS  and,  therefore,  are  not 
"reasonably"  available.  57  FR  13543.  As 
indicated,  no  violations  of  the  PM-10 
NAAQS  have  been  monitored  in  Canon 


Qty.  and  EPA  believes  that  the  area  is 
cvurently  in  attainment.  The  adoption 
and  implen  entation  of  potentially 
available  control  measures  would  not. 
in  this  particular  circumstance,  expedite 
attainment.  Thus,  in  this  somewhat 
unique  situation  where  EPA  behaves  the 
area  current  y  mees  the  PM-10  NAAQS 
without  the  adoption  of  potentially 
available  control  measiues.  it  would  be 
imreasonabla  to  nevertheless  require 
such  measures. 

Although  he  State  did  not  adopt 
control  measiues  for  the  Canon  City 
nonattainment  area,  there  are  several 
control  measiues  that  already  apply  in 
the  Canon  C-ty  area.  First.  Canon  City 
has  adopted  Resolution  No.  9.  which  is 
a  voluntary  street  sanding  and  street 
sweeping  control  measure  to  reduce 
emissions  from  re-entrained  road  dust. 
Although  the  State  has  not  adopted 
these  control  measures  as  part  of  the 
SIP,  the  SIP  indicates  that  these  control 
measures  have  been,  and  will  continue 
to  be.  implemented  in  the  Canon  City 
nonattainment  area.  In  addition, 
Colorado  Reg^ilation  No.  4,  which 
applies  State- wide,  requires  new  wood 
stoves  to  meet  the  emission 
requirements  of  EPA's  Standards  of 
Performance  for  New  Residential  Wood 
Heaters  in  40  CFR  60.532(b).  Lastly, 
Colorado  RegulaLon  No.  3,  which  also 
apphes  State-wide,  regulates  the 
construction  and  modification  of  new 
stationary  sources  of  PM-10.*  A  more 
detailed  discussion  of  these  measures 
can  be  found  m  the  TSD.  These 
measures  will  help  to  reduce  emissions 
from  new  stati  onary  source  growth  and 
residential  wood  combustion,  as  well  as 
from  re-entrai«ec  road  dust 

EPA  has  reviewed  the  State's 
explanation  that  the  implementation  of 
potentially  available  control  measures 
are  not  "reasonably"  required  for 
attainment  and  maintenance  of  the  PM- 
10  NAAQS  in  Canon  City  and.  therefore, 
that  RACM  (including  RACT)  does  not 
require  such  control  measures.  EPA 
believes  that  the  Canon  City 
nonattainment  area  is  currently  in 
attainment  of  the  PM-10  NAAQS 
without  the  adoption  of  potentially 
available  control  measures. 
Accordingly,  EPA  is  proposing  to 
approve  the  Canon  Qty  nonattainment 
plan  as  meeting  the  requirements  of 


>  The  EPA  iMued  guidance  on  PM-10  oouMions 
inventories  prior  to  the  enactment  of  the  Clean  Air 
Act  AmendmeDt*  In  die  fonn  of  the  1987  PM-10 
SIP  DeveiopnMDt  Guidaline  The  guidance  proTided 
in  thit  document  appaert  to  be  cooalstent  «yith  the 
reviaed  Act 


«The  State  is  required  by  the  amended  Qean  Air 
Act  to  adopt  a  revised  new  source  review  permit 
program  for  the  ccmstructioc  and  operation  of  new 
and  modified  stationfirv  source*.  See  section 
189(aKl)(A).  Thu  SIP  revmon.  which  was 
submitted  by  the  State  on  lanuary  IS,  1993,  wa*  due 
independent  of  the  November  15, 1991  moderate 
PM-10  nonattainmeQt  area  SIP  requirements 
addressed  In  today's  iction  and  will  be  addressed 
In  a  separate  Dotica.  See  section  189(a)(2XA)  of  the 
Act 


RACM  (including  RACT).  However, 
EPA  is  not  proposing  action  on  the 
voluntary  street  sanaing  and  sweeping 
measure  adopted  by  Canon  Qty  because 
these  measures  are  voluntary  and 
because  the  State  did  not  include  these 
control  requirements  in  the  SIP.  In 
addition,  EPA  is  not  proposing  action 
on  Regulations  No.  3  and  4  because  EPA 
has  previously  approved  these 
regulations  in  separate  notices  (see  the 
TSD  for  further  information). 

4.  Demonstration 

As  noted,  the  initial  moderate  PM-10 
nonattainment  areas  must  submit  a 
demonstration  (including  air  quality 
modeling)  showing  that  the  plan  will 
provide  for  attainment  as  expeditiously 
as  practicable  but  no  later  than 
December  31, 1994  (see  section 
189(a)(1)(B)  of  the  Act).  Alternatively, 
the  State  must  show  that  attainment  by 
December  31. 1994  is  impracticable. 

EPA  policy  specifies  that  the 
preferred  approach  for  estimating  the  air 
quality  impacts  of  emissions  of  PM-10 
is  to  use  receptor  modeling  in 
combination  with  dispersion  modeling. 
However,  on  July  5, 1990.  EPA  issued 
guidance  providing  that,  in  certain 
situations,  it  may  be  more  appropriate  to 
rely  on  a  receptor  model  demonstration 
alone  as  the  basis  for  the  attainment 
demonstration  (see  July  5, 1990  memo 
to  Regional  Air  Branch  Chiefs  from 
Robert  D.  Bauman.  Chief  of  SO2/ 
Particulate  Matter  Programs  Branch  and 
Joseph  Tikvart,  Chief  of  Source  Receptor 
Analysis  Branch).  Canon  Qty  met  the 
criteria  discussed  in  the  July  5, 1990 
memo  to  justify  using  receptor  modeling 
alone  and  had  ohginally  planned  to  use 
this  approach  in  its  attainment 
demonstration.  However,  after  further 
review,  the  State  determined  that  the 
chemical  mass  balance  (CMB)  analysis 
used  in  receptor  modeling  would  not  be 
appropriate  in  Canon  Qty  because  of 
the  high  concentration  of  geologic 
material  on  the  PM-10  filters,  wljich  is 
difficult  to  differentiate  from  the  quartz 
filters  used  for  PM-10  sampling,  and 
because  there  were  very  few  high 
concentration  filters  to  analyze  (only 
two  concentrations  above  100 
micrograms/cubic  meter  (iig/m^)  have 
been  measured  in  Canon  Qty  since  PM- 
10  monitoring  began  in  1987).  Thus,  the 
State  decided  to  base  its  attainment 
demonstration  on  simple  emissions 
rollback  modeling,  which  involves 
using  the  ratio  of  the  design  day 
ambient  concentration  of  93  Mg/m?  to 
the  design  day  emissions  and  projecting 
future  concentrations.  While  EPA  does 
not  agree  with  the  rationale  provided  by 
the  State  for  using  emissions  rollback 
modeling,  EPA  nevertheless  does 
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believe  tbat  emissions  rollback 
modeling  is  adequate  in  this 
application.  Although  there  is  a  notable 
degree  of  uncertainty  in  using  emissions 
rollback  modeling  in  a  demonstration  of 
attainment,  the  PM-10  ambient 
concentrations  in  Canon  City  measured 
during  the  last  three  years  are  so  far 
below  the  PM-10  NAAQS  that  an 
adequate  margin  of  safety  is  provided. 
Thus,  EPA  beUeves  emissions  rollback 
modeling  is  appropriate  in  this  case. 

As  noted,  EPA  believes  that  the  Canon 
City  area  is  currently  in  attainment  of 
the  PM-10  NAAQS.  Further,  the 
attainment  demonstration  indicates  that 
the  NAAQS  for  PM-10  will  be  attained 
in  1994  in  the  Canon  City  area  and 
maintained  in  future  years.  The  24-hour 
PM-10  NAAQS  is  150  ng/'m',  and  the 
standard  is  attained  when  the  expected 
number  of  days  per  calendar  year  with 
a  24-hoiu'  average  concentration  above 
150  ^lg/m5  is  equal  to  or  less  than  one 
(see  40  CFR  50.6).  The  annual  PM-10 
NAAQS  is  50  jig/m*.  and  the  standard 
is  attained  when  the  expected  aimual 
arithmetic  mean  concentration  is  less 
than  or  equal  to  50  tig/m^  [id.].  The 
demonstration  predicted  that  the  24- 
hoiir  design  concentration  in  the 
attainment  year  of  1994  will  be  104  ng/ 
m'.  thus  demonstrating  attainment  of 
the  24-hour  PM-10  NAAQS.  The 
demonstration  also  showed  that  the 
PM-10  NAAQS  will  be  maintained  in 
future  years  by  predicting  a  24-hour 
design  concentration  in  1997  of  106  ng/ 
m'.  Since  no  violations  of  the  annual 
PM-10  NAAQS  have  been  monitored  in 
the  Canon  City  area  and  since  the 
attainment  demonstration  in  the  Canon 
City  PM-10  SIP  clearly  shows 
attainment  and  maintenance  of  the  24- 
hour  PM-10  NAAQS,  it  is  reasonable 
and  adequate  to  assume  that  protection 
of  the  24-hour  standard  will  be 
sufficient  to  protect  the  annual  standard 
as  well.  For  a  more  detailed  description 
of  the  attainment  demonstration,  see  the 
TSD  accompanying  this  notice. 

5.  PM-10  Precursors 

The  control  requirements  which  are 
applicable  to  major  stationary  sources  of 
PM-10  also  apply  to  major  stationary 
sources  of  PM-10  precursors,  unless 
EPA  determines  such  sources  do  not 
contribute  sienificantly  to  PM-10  levels 
in  excess  of  me  NAAQS  in  that  area  (see 
section  189(e)  of  the  Act), 

In  Canon  Dty,  there  has  only  been 
one  monitored  exceedance  of  the  24- 
hour  PM-10  NAAQS,  and  the  analysis 
of  the  air  quality  and  emissions  data  for 
the  Canon  City  nonattainment  area 
indicates  that  the  high  PM-10 
concentrations  are  generally  attributable 
to  particulate  matter  emissions  from 


area  sources,  mainly  re-entrained  road 
dust  and  residential  wood  combustion. 
In  addition,  the  emissions  inventory  for 
this  area  did  not  reveal  any  major 
stationary  80im:es  of  PM-10  precursors. 
Consequently.  EPA  is  proposing  to  find 
that  major  stationary  sources  of 
precursors  of  PM-10  do  not  contribute 
significantly  to  PM-10  levels  in  excess 
of  the  NAAQS.  If  finahzed,  this  finding 
would  exclude  these  major  stationary 
sources  from  the  appUcability  of  PM-10 
nonattainment  area  control 
requirements.  Further  discussion  of  the 
analyses  and  supporting  rationale  for 
EPA's  proposed  finding  are  contained  in 
the  TSD  accompanying  this  notice.  Note 
that  while  EPA  is  making  a  general 
finding  for  this  area,  today's  finding  is 
based  on  the  cvirrent  character  of  the 
area  including,  for  example,  the  existing 
mix  of  sources  in  the  area.  It  is  possible, 
therefore,  that  futiire  growth  could 
change  the  significance  of  precursors  in 
the  area.  The  EPA  intends  to  issue 
future  guidance  addressing  such 
potential  changes  in  the  significance  of 
precursor  emissions  in  an  area. 

6.  Quantitative  Milestones  and 
Reasonable  Further  Progress 

The  PM-10  nonattainment  area  plan 
revisions  demonstrating  attainment 
must  contain  quantitative  milestones 
which  are  to  be  achieved  every  3  years 
until  the  area  is  redesignated  attainment 
and  which  demonstrate  RFP,  as  defined 
in  section  171(1),  toward  attainment  by 
December  31, 1994  (see  section  189(c)  of 
the  Act).  RFP  is  defined  in  section 
171(1)  as  such  annual  incremental 
reductions  in  emissions  of  the  relevant 
air  pollutant  as  are  required  by  Part  D 
or  may  reasonably  be  required  by  the 
Administrator  for  the  purpose  of 
ensuring  attainment  of  the  applicable 
NAAQS  %  the  applicable  date. 

In  implementing  the  quantitative 
milestone  and  RFP  provisions  for  this 
initial  moderate  area,  EPA  has  reviewed 
the  attainment  demonstration  for  the 
area  to  determine  the  nature  of  any 
milestones  necessary  to  ensiue  timely 
attainment  and  whether  annual 
incremental  reductions  should  be 
required  in  order  to  ensure  attainment 
of  the  PM-10  NAAQS  by  December  31. 
1994  (see  section  171(1)).  Because  the 
Canon  City  area  is  already 
demonstrating  attainment  of  the  PM-10 
NAAQS,  no  further  reductions  are 
necessary.  Therefore,  in  this  special 
drcumstance,  EPA  beUeves  the  Canon 
Qty  PM-10  SIP  satisfies  the  quantitative 
milestone  and  RFP  requirement. 

7.  Enforceability  Issues 

All  measures  and  other  elements  in 
the  SIP  must  be  enforceable  by  the  State 


and  EPA  (see  sections  172(c)(6), 
110(a)(2)(A)  and  57  FR  13556).  The  EPA 
criteria  addressing  the  enforceability  of 
SIPs  and  SIP  revisions  were  stated  in  a 
September  23. 1987  memorandum  (with 
attachments)  fi-om  J.  Craig  Potter, 
Assistant  Administrator  for  Air  and 
Radiation,  et  al.  (see  57  FR  13541). 
Nonattainment  area  plan  provisions 
must  also  contain  a  program  that 
provides  for  enforcement  of  the  control 
measures  and  other  elements  in  the  SIP 
(see  section  110(a)(2)(C)). 

The  specific  control  measures 
contained  in  the  SIP  are  addressed 
above  ujider  section  3  entitled  "RACM 
(including  RACT)."  The  State  has  not 
adopted  any  additional  particulate 
matter  control  measiu^s  for  the  Canon 
City  nonattainment  area  because  the 
area  demonstrates  attainment  and 
maintenance  of  the  PM-10  NAAQS 
without  the  adoption  of  additional 
control  measures.  Thus,  it  was 
determined  that  potentially  available 
control  measures  were  not  "reasonably" 
available  and  that  RACM  (including 
RACT)  did  not  require  the  adoption  of 
such  measures  in  this  case.  However,  as 
discussed  in  section  3  above,  there  are 
State-wide  regulations  that  will  impact 
the  emissions  of  PM-10  in  the  Canon 
Qty  nonattainment  area.  These 
regulations  include  Colorado  Regulation 
No.  4,  which  requires  all  wood  stoves 
sold  after  July  1, 1991  to  meet  the 
emission  reauirements  of  EPA's 
Standards  of  Performance  for  New 
Residential  Wood  Heaters  in  40  CFR 
60.532(b),  and  Colorado  Regulation  No. 
3,  which  requires  construction  permits 
for  new  or  modified  stationary  sources. 
EPA  has  previously  reviewed  Colorado 
Regulations  No.  3  and  4  at  the  time 
these  regulations  were  approved  by  EPA 
as  part  of  the  SIP,  and  it  was  determined 
that  these  regulations  met  the 
enforceability  criteria  of  the  September 
23, 1987  Potter  Memorandum  (see  the 
TSD  for  information  on  EPA  approvals 
of  these  reg\ilations). 

The  State  of  Colorado  has  a  program 
that  will  ensiue  that  the  measures 
contained  in  the  SIP  are  adequately 
enforced.  The  Colorado  Air  Pollution 
Control  Division  (APCD)  has  the 
authority  to  implement  and  enforce  all 
emission  limitations  and  control 
measiires  adopted  by  the  State, 
including  the  requirements  of  any 
emission  control  regulations,  the  SIP. 
and  any  permit.  The  APCD  has  the 
authority  to  impose  dvil  penalties  of  up 
to  $15,000  per  day  per  violation,  as  well 
as  criminal  penalties.  Thus.  EPA 
believes  the  State  has  adequate 
enforcement  capabilities  to  ensure 
compliance  wltn  the  Canon  City  PM-10 
SIP  and  the  State-wide  regulations.  The 
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TSD  contains  further  information  on  the 
State-wide  regulations,  enforceability 
requirements,  and  a  discussion  of  the 
personnel  and  funding  intended  to 
support  effective  implementation  of  the 
control  measures. 

8.  Contingency  Measures 

As  provided  in  section  172(c)(9)  of  the 
Act,  all  moderate  nonattainment  area 
SIPs  that  demonstrate  attainment  must 
include  contingency  measures.  See 
generally  57  FR 13510-13512  and 
13543-13544.  These  measures  must  be 
submitted  by  November  15, 1993  for  the 
initial  moderate  nonattainment  areas. 
Contingency  measures  should  consist  of 
other  available  measures  that  are  not 
part  of  the  area's  control  strategy.  These 
measures  must  take  effect  without 
further  action  by  the  State  or  EPA,  upon 
a  determination  by  EPA  that  the  area 
has  foiled  to  make  RFP  or  attain  the 
PM-10  N.\AQS  by  the  applicable 
statutory  deadline.  The  Canon  City  SIP 
did  not  include  any  contingency 
measures.  However,  as  noted,  the  States 
are  not  required  to  submit  the 
contingency  measures  required  in 
section  172(c)(9),  imtil  November  15, 
1993  (see  57  FR  13543  (April  16. 1992)). 
Consequently,  Colorado  will  have  until 
November  15, 1993  to  submit 
contingency  measures  for  the  Canon 
City  nonattainment  area. 

9.  Revisions  to  the  Nonattainment  Area 
Boimdary 

The  Canon  City  nonattainment  area 
boundary  as  codified  on  November  6, 
1991  (56  FR  56736)  is  currently  defined 
as  the  city  limits  of  Canon  City  in  40 
CFR  81.306.  However,  on  June  20, 1991, 
the  State  adopted  a  more  inclusive 
boundary  for  the  Canon  Qty  PM-10 
nonattainment  area,  which  included  the 
city  limits  and  the  suburbs  of  Canon 
Qty  (excluding  the  nearby  towns  of 
Florence  and  Williamsburg).  This 
revised  boundary  was  submitted  with 
the  Canon  City  PM-10  SIP  in  April  of 
1992.  The  SIP  provided  e  demonstration 
showing  that  the  revised  boundary 
represented  the  reasonable  Canon  City 
airshed  by  considering  the  local 
topography,  meteorology,  and  land  use 
practices. 

The  information  available  at  the  time 
that  the  Canon  City  PMio  nonattainment 
area  was  promulgated  did  not  indicate 
that  the  boundary  should  include  the 
surroimding  suburban  areas.  However, 
the  subsequent  information  presented  in 
the  SIP  persuasively  demonstrated  that 
the  revised  nonattainment  area 
boundary  submitted  with  the  SIP  more 
accurately  represents  the  Canon  City 
airshed.  (See,  e.g.,  57  FR  56762.  56763 
(November  30, 1992).)  Therefore. 


pursuant  to  section  110(k)(6)  of  the  Act, 
EPA  is  proposing  to  correct  its  error  by 
expanding  the  Canon  City  PMio 
nonattainment  arsa  boundary  in  40  CFR 
81.306  to  include  the  surrounding 
suburban  area  of  Canon  City  (excluding 
the  cities  of  Florence  and 
Williamsburg).  T:ie  proposed  legal 
definition  of  the  revised  Canon  City 
nonattainment  area  is  as  follows: 

Township  IBS— Range  70W.  All  of  sections 
21.  22,  27,  28,  33,  and  34;  the  El/2.  NENW, 
NESW,  SENW,  SESW  quarters  of  sections  20. 
29,  32;  and  the  Wl/2  of  sections  23,  26,  and 
35; 

Township  19S~Range  70W,  All  of  sections 
3, 4,  9, 10;  El/2,  NBNW,  I^ESW,  SENW. 
SESW  quarters  of  sections  S  and  8;  Wl/2  of 
sections  2  and  11. 

EPA  is  proposing  to  replace  the 
boimdary  description  currently  in  40 
CFR  81.306  with  this  revised  boundary. 

m.  Implicatioiu  of  Today's  Action 

The  EPA  is  proposing  to  approve  the 
plan  revision  submitted  to  EPA  for  the 
Canon  City  nonattainment  area  on  April 
9, 1992.  Among  other  things,  the  State 
of  Colorado  has  adequately 
demonstrated  that  the  Canon  Qty 
moderate  PM-10  nonattainment  area 
will  attain  the  PM-10  NAAQS  by 
December  31, 1994. 

As  noted,  additional  submittals  for 
the  initial  moderate  PM-10 
nonattainment  areas  are  due  at  later 
dates.  The  EPA  will  determine  the 
adequacy  of  any  such  submittal  as 
appropriate. 

EPA  is  also  proposing  to  amend  the 
nonattainment  area  boundary  for  the 
Canon  Qty  nonattainment  area  to 
include  the  suburbs  of  Canon  Qty, 
excluding  the  nearby  towns  of  Florence 
and  Williamsburg. 

rv.  Request  for  Public  Comments 

The  EPA  is  requesting  comments  on 
all  aspects  of  today's  proposal.  As 
indicated  at  the  outset  of  this  notice, 
EPA  vfiW  considar  any  comments 
received  by  October  21. 1993. 

V.  Executive  Order  (EO)  12291 

The  0MB  has  exempted  this  rule  from 
the  requirements  of  section  3  of  EO 
12291. 

VL  Regulatory  Flexibility 

Under  the  Regulatory  Flexibility  Act, 
5  U.S.C.  600  ef  seq.,  EPA  must  prepare 
a  regulatory  flexibility  analysis 
assessing  the  impact  of  any  proposed  or 
final  rule  on  small  entities.  5  U.S.C  603 
and  604.  Alternatively,  EPA  may  certify 
that  the  rule  will  not  have  a  significant 
economic  impact  on  a  substantial     - 
nimiber  of  sinall  entities.  Small  entities 
include  small  businesses,  small  not-for- 


profit  enterprises,  and  government 
entities  with  jurisdiction  over 
populations  of  less  than  50,000. 

SIP  approvals  under  section  110  and 
subchapter  I,  part  D  of  the  Act  do  not 
create  any  new  requirements,  but 
simply  approve  requirements  that  the 
State  is  already  imposing.  Therefore, 
because  the  federal  SIP-approval  does 
not  impose  any  new  requirements,  I 
certify  that  it  does  not  have  a  significant 
impact  on  small  entities  affected. 
Moreover,  due  to  the  nature  of  the 
federal-state  relationship  under  the  Act, 
preparation  of  a  regulatory  flexibility 
analysis  would  constitute  federal 
inquiry  into  the  economic 
reasonableness  of  state  action.  The  Act 
forbids  EPA  to  base  its  actions 
concerning  SIPs  on  such  grounds. 
Union  Electric  Co.  v.  U.S.  E.P.A.,  427 
U.S.  246.  256-66  (S.Q.  1976);  42  U.S.C. 
7410(a)(2). 

List  of  Subjects 

40  CFR  Part  52 

Air  pollution  control.  Environmental 
protection,  Hydrocarbons, 
Intergovernmental  relations.  Nitrogen 
dioxide.  Particulate  matter.  Reporting 
and  recordkeeping  requirements.  Sulfur 
dioxide.  Volatile  organic  compounds. 

40  CFR  Part  81 

Air  pollution  control.  National  parks. 
Wilderness  areas. 

Authority:  42  U.S.C  7401-7671q. 

Dated:  July  26, 1993. 
Robert  L  Duprey, 
Acting  Regional  Administrator 
[FR  Doc.  93-23065  Filed  9-20-93;  8:45  am] 
BtUJNOCOOE  es60-so-p 


GENERAL  SERVICES 
ADMINISTRATION 

41  CFR  Parts  201-20  and  201-39 

Amendment  of  RRMR  Provisions  To 
Clarify  Requirements  for  Delegations 
of  Procurement  Authority  and  To 
Clarify  Requirements  for  Justifications 
for  Other  Than  Full  and  Open 
Competition  When  Using  GSA 
Nonmandatory  Schedule  Contracts 

AGENCY:  Information  Resources 

Management  Service,  GSA. 

ACTION:  Notice  of  proposed  rulemaking. 

SUMMARY:  This  notice  proposes  to 
amend  the  Federal  Information 
Resources  Management  Regulation 
(FIRMR)  provisions  regarding 
delegations  of  procurement  authority 
(DP As)  for  acquisitions  issued  under  the 
Small  Business  Administration's 


I 


49006         Federal  Register  /  Vol.  58,  No.  181  /  Tuesday,  September  21.  1993  /  Proposed  Rules 


(SBA's)  8(a)  Program,  and  justifications 
for  other  than  full  and  open  competition 
when  using  the  General  Services 
Administration's  (GSA's)  nonmandatory 
schedule  contracts.  The  purposes  of  the 
amendment  are  to  clarify  that  the 
FIRMR  DPA  thresholds  apply  to 
acquisitions  of  Federal  information 
processing  (FIP)  resources  through 
SBA's  8(a)  Program,  and  to  clarify  when 
a  justification  tor  other  than  full  and 
open  competition  is  needed  when  using 
GSA's  nonmandatory  schedule  contracts 
for  FIP  resources.  These  revisions  are 
intended  to  remove  the  confusion  about 
DPA  and  nonmandatory  schedule 
procedures  and  will  facilitate  the 
acquisition  of  FIP  requirements. 
DATES:  Comments  are  due:  October  21. 
1993. 

ADDRESSES:  Comments  may  be  mailed  to 
GSA/KMR.  18th  and  F  Streets.  NW.. 
room  3224.  Washington.  DC  20405. 
Attn:  Anne  Horth.  or  delivered  to  that 
address  between  8  a.m.  and  4:30  p.m. 
FOR  FURTHER  INFORMATION  CONTACT: 
Anne  Horth,  GSA.  Regulations  Analysis 
Division  (KMR).  Office  of  Information 
Resources  Management  Policy.  18th  and 
F  Streets,  NW..  room  3224.  Washington. 
DC  20405,  telephone  FTS  or  commercial 
(202)  501-0960  (v) or (202)  501-0657 
(tdd). 

SUPPLEMENTARY  INFORMATION:  Questions 
have  arisen  regarding  some  of  the 
FIRMR  procedures  when  agencies  use 
SBA's  8(a)  Program  or  the  GSA 
nonmandatory  schedule  programs  for 
FIP  acquisitions.  Although  these  are  two 
separate  programs  involving  different 
procedures,  the  clarifications  are  being 
combined  and  published  in  one 
proposed  rule. 

(1)  The  first  area  of  concern  involves 
obtaining  DP  As  for  acquisitions 
conducted  under  SBA's  8(a)  Program. 
Confusion  exists  due  to  the  fact  that 
agencies  must  comply  with  two 
different  statutes  when  using  this 
alternative.  In  addition.  SBA  rules  (13 
CFR  Parti  124,  311)  that  apply  when  an 
indefinite  delivery — indefinite  quantity 
(IDIQ)  contract  is  involved  differ  fi-om 
FIRMR  rules  governing  DP  As. 

The  Business  Opportimity 
Development  Reform  Act  of  1988  (Pub. 
L.  100-656).  which  amended  section 
8(a)  of  the  Small  Business  Act  (15  U.S.C. 
637(a}).  estabhshed  competitive 
thresholds  for  acquisitions  conducted 
under  SBA's  8(a)  Program.  These 
thresholds  are  $5,000,000  for 
acquisitions  falling  within  the 
manufacturing  code  and  $3,000,000  for 
other  requirements.  Public  Law  100-658 
was  implemented  in  subpart  19.8  of  the 
Federal  Acquisition  Regulation  (FAR). 
The  Brooks  Act  (40  U.S.C.  759)  vested 


in  the  Administrator  of  General  Services 
the  authority  and  responsibility  to 
provide  for  the  economic  and  efficient 
acquisition  of  FTPtesources.  The 
AdministiateL^elegates  this  authority 
to  Federal  agencies  through  a  regulatory 
delegation,  a  specific  agency  delegation, 
or  a  specific  acquisition  delegation. 
Regulatory  delegation  thresholds  are 
established  in  the  FIRMR.  The  ciurent 
DPA  regulatory  threshold  is  $2,500,000 
($250,000  for  a  specific  make  and  model 
specification  or  a  requirement  available 
from  only  one  responsible  source)  for 
each  type  of  FIP  resource,  including  all 
optionid  quantities  and  periods  over  the 
life  of  the  contract.  The  fact  that  the 
DPA  regulatory  thresholds  differ  from 
the  competitive  thresholds  established 
by  SBA  causes  confusion. 

In  addition,  the  SBA  regulations  allow 
an  agency  to  use  the  minimum  amount 
guaranteed  in  an  8(a)  IDIQ  contract  as 
Uie  basis  for  determining  whether  a 
requirement  will  be  competed.  This 
differs  from  the  basis  used  for 
computing  an  amoimt  at  which  a  DPA 
is  required  (the  total  estimated  amount 
of  each  type  of  FIP  resource,  including 
all  option  quantities  and  option 
periods).  Because  of  the  differences  in 
the  FAR,  SBA.  and  FIRMR  rules 
governing  8(a)  acquisitions,  questions 
have  arisen  as  to  when  a  specific 
acquisition  delegation  is  required  when 
using  SBA's  8(a)  Program. 

When  an  agency  acquires  FIP 
resources,  it  normally  must  conduct  an 
analysis  of  alternatives  to  compare  and 
evaluate  the  various  alternatives  for 
satisfying  its  requirements.  The  agency 
may  consider  use  of  the  8(a)  Program  as 
an  alternative.  The  fact  that  an  agency 
elects  the  8(a)  Program  as  the  alternative 
for  satisfying  its  needs  does  not  obviate 
the  requirement  to  obtain  a  DPA  if  the 
value  of  any  one  type  of  resource 
(including  all  optional  quantities  and 
periods)  exceeds  the  FlRMRHhresholds 
or  the  specific  agency  delegation,  if 
higher  or  lower  than  the  FIRMR 
regulatory  threshold.  The  controlling 
factor  in  deciding  if  a  specific 
acquisition  DPA  is  required  for  an  8(a) 
acquisition  for  FIP  resources  is  not 
whether  or  not  it  will  be  completed 
under  the  8(a)  program,  but,  rather,  the 
manner  in  which  the  requiring  office 
specifies  its  requirement  and  the  extent 
to  which  a  specification  is  restricted.  A 
specific  acquisition  DPA  is  required  for 
acquisitions  that  exceed  the  lower 
FIRMR  regulatory  delegation  (currently 
$250,000]  or  a  specific  agency 
delegation  for  (i)  a  requirement 
specified  in  such  a  manner  that  it  can 
only  be  satisfied  with  a  specific  make 
and  model,  or  (ii)  a  requirement  that  is 


available  from  only  one  responsible 
source. 

For  all  other  requirements,  the  higher 
FIRMR  DPA  threshold  (cxirrently 
$2,500,000)  or  any  specific  agency 
delegation  applies,  notwithstanding  that 
the  8(a)  competitive  thresholds  are 
higher  than  Uie  regulatory  delegation 
levels  and  an  agency  may  process  a  FIP 
requirement  above  the  regulatory 
delegation  on  a  sole  source  basis. 

It  is  noted  that  a  requirement  that  is 
available  from  only  one  responsible 
source  may  not  mean  the  same  thing  as 
a  "sole  soiirce"  procurement  under  the 
8(a)  program  where  a  requirement  that 
may  be  available  from  more  than  one 
source  may  be  obtained  without 
competition.  With  respect  to  the  lower 
$250,000  delegation  threshold,  this 
would  involve  a  situation  where  the 
requirement  would  only  be  available 
from  the  8(a)  firm.  Usually  in  such  a 
case,  the  procurement  would  be 
processed  as  a  traditional  sole  source 
requirement  rather  than  an  8(a)  set 
aside. 

The  proposed  rule  will  clarify  that  the 
need  for  DP  As  is  based  on  a 
combination  of  basic  and  optional 
periods  and  quantities  for  all 
acquisitions,  including  8(a)  IDIQ 
solicitations/contracts. 

(2)  The  second  area  of  concern 
involves  the  use  of  GSA's 
nonmandatory  schedule  contracts. 
Questions  have  arisen  regarding  the 
competitiveness  of  an  acquisition  when 
the  CBD  notice  of  intent  to  place  an 
order  against  a  GSA  nonmandatory 
schedule  contract  cites  a  specific  make 
and  model  or  a  single  vendor.  FIRMR 
subpart  201^39.6  contains  policy  on 
competition  requirements,  including 
specifications  for  specific  make  and 
model.  Because  the  FAR  contains 
coverage  on  justifications  where 
supplies  or  services  are  available  from 
only  one  responsible  source,  the  FIRMR 
does  not  address  such  requirements.  It 
has  become  necessary,  however,  to 
clarify  the  justification  requirements  as 
they  relate  to  nonmandatory  schedule 
acquisitions. 

When  an  agency  uses  the 
nonmandatory  schedule  contracts,  the 
acquisition  is  considered  to  be 
competitive  if  FIRMR  procedures  are 
followed.  If  these  procedures  are 
followed,  an  agency  will  consider 
various  schedule  contracts  for  satisfying 
its  requirements.  After  consideration  of 
a  reasonable  number  of  sources,  one 
source  is  selected  and,  if  the 
requirement  is  above  $50,000,  a  CBD 
notice  of  intent  to  place  an  order  is 
published  that  cites  a  specific  make  and 
model  and  a  single  schedule  source. 
Publishing  a  specific  make  and  model  or 
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a  schedule  contractor  may  not  mean  that 
only  one  make  and  model  or  one  source 
was  considered,  which  would  require  a 
justification. 

The  controlling  factor  in  determining 
if  a  justification  for  other  than  full  and 
open  competition  is  reqxured  when 
using  the  GSA  nonmandatory  schedules 
for  nP  resources  is  the  type  of 
specification  that  is  used  to  describe  the 
needed  resources.  A  justification  is 
required  in  the  following  situations:  (1) 
If  me  specification  is  stated  in  such  a 
manner  that  only  a  specific  make  and 
model  can  meet  the  requirement, 
notwithstanding  that  several  sources 
may  be  able  to  provide  the  resources,  or 
(2)  if  the  requirement  is  one  that  is 
available  from  only  one  responsible 
source. 

The  proposed  rule  will  extend  FIRMR 
coverage  on  justifications  to  situations 
where  a  requirement  is  available  from 
only  one  responsible  sovuce  and  a 
nonmandatory  schedule  contract  will  be 
used,  and  will  clarify  when 
justifications  are  needed. 

(3)  Explanation  of  the  proposed 
changes  are  provided  below: 

(a)  Subsection  201-20.305-1  is 
amended  to  clarify  that, 
notwithstanding  the  different  FAR 
levels  for  obtaining  competition,  and 
differing  SBA  regulations  when  an  IDIQ 
contract  is  used,  if  an  agency  elects  to 
use  the  SBA  8(a)  Program  to  acquire  FTP 
resources,  the  FIRMR  thresholds  and 
poUcies  apply  for  obtaining  DP  As  from 
GSA. 

(b)  Subpart  201-39.6  is  amended  to 
clarify  FIRMR  procedures  that  a 
justification  for  other  than  full  and  open 
competition  is  required  when  the 
specification  used  for  acquiring 
resources  can  be  satisfied  only  by  (i)  a 
specific  make  and  model,  or  (ii)  a 
requirement  that  is  available  form  only 
one  responsible  source.  The  justification 
is  not  required  unless  the  specifications 
have  been  limited  in  this  maimer, 
notwithstanding  that  a  CBD  notice  of 
intent  to  place  an  order  against  a  GSA 
noiunandatory  contract  cites  a  particular 
make  and  model  and  a  single  schedule 
source. 

(c)  Subpart  201-39.8  is  being 
amended  by  adding  requirements  for 
justifications  for  a  specific  make  and 
model  or  a  requirement  available  from 
only  one  responsible  source  when  using 
a  nonmandatory  schediile. 

(4)  GSA  has  determined  that  this  rule 
is  not  a  major  rule  for  the  purposes  of 
Executive  Order  12291  of  February  17, 
1981.  GSA  decisions  are  based  on 
adequate  information  concerning  the 
need  for,  and  the  consequences  of  the 
rule.  This  rule  is  written  to  ensure 
maximiun  benefits  to  Federal  agencies. 


This  Govemmentwide  regulation  vsrill 
have  Uttle  or  no  net  cost  effect  on 
society.  It  is  certified  that  this  rule  will 
not  have  a  significant  economic  impact 
upon  a  substantial  number  of  small 
entities  under  the  Regulatory  FlexibiUty 
Act  of  1980  (5  U.S.C.  601  et  seq). 

(5)  The  Paperwork  Reduction  Act 
does  not  apply  because  the  proposed 
changes  to  the  FIRMR  do  not  impose 
recordkeeping  information  collection 
requirements  or  collection  of 
information  from  offerors,  contractors, 
or  members  of  the  public  which  require 
the  approval  of  0MB  under  44  U.S.C. 
3501  et  seq. 

List  of  Subjects  in  41 CFR  Parts  201-20 
and  201-39 

Archives  and  records,  Computer 
technology,  Telecommunications, 
Government  procurement.  Property 
management.  Records  management. 
Federal  information  processing 
resources  activities. 

PART  201-20->ACQUISmON 

1.  The  authority  citation  for  part  201- 
20  continues  to  read  as  follows: 

Authority:  40  U.S.C.  486(c]  and  751(0. 

2.  Section  201-20.305-1  is  amended 
by  adding  a  new  paragraph  (d)  as 
follows 

1201-20.305-1    Regulatory  delegationa. 

(d)  (1)  When  an  agency  elects  to  use 
the  Small  Business  Administration's 
8(a)  Program  to  acqiure  FIP  resources, 
the  FIRMR  rules  and  procedures  for 
obtaining  DPAs  must  be  followed  as  for 
other  acquisitions.  The  agency  must 
obtain  a  specific  acquisition  DPA  for 
requirements  tiat  exceed  the  lower 
FIRMR  regulat  Dry  delegation  in  §  201- 
20.305-l(a)(l)  or  a  specific  agency 
delegation  for — 

(i)  a  requirement  specified  in  such  a 
maimer  that  it  can  only  be  satisfied  with 
a  specific  make  and  model,  or 

(ii)  a  requirement  that  is  available 
from  only  one  responsible  soiirce. 

(2)  For  all  other  FIP  requirements  to 
be  satisfied  through  SBA's  8(a)  program, 
a  specific  acquisition  DPA  is  required  if 
the  amount  of  a  reqviirement  is  above 
the  higher  DPA  threshold  in  §  201- 
20.305(a)(1)  or  a  specific  agency 
delegation,  whether  issued  as  an  8(a) 
sole  source  or  competitive  procurement. 
These  procedures  must  be  followed, 
notwitnstandirg  that  the  8(a) 
competitive  thresholds  are  higher  than 
the  FIRMR  regulatory  delegation 
thresholds  and  an  agency  has  authority 
imder  the  8(a)  program  to  process 
remiirements  aoove  the  regulatory 
delegation  thresholds  on  a  sole  source 


basis.  FIRMR  DPA  levels  apply  to  8(a1 
acquisitions  for  FIP  resources  whose 
dollar  value,  including  all  optional 
quantities  and  optional  periods,  exceeds 
the  FIRMR  DPA  regulatory  delegation 
thresholds  or  a  higher  or  lower  specific 
agency  delegation. 

PART  201-39— ACQUISmON  OF 
FEDERAL  INFORMATION 
PROCESSING  (RP)  RESOURCES  BY 
CONTRACTING 

3.  The  authority  citation  for  part  201- 
39  continues  to  read  as  follows: 

Authority:  40  U.S.C.  486(c)  and  751(f). 

4.  Section  201-39.600  is  amended  by 
deleting  "and"  at  the  end  of  paragraph 
(a),  adding  "and"  at  the  end  of  (b).  and 
adding  a  new  paragraph  (c)  to  read: 

{201-39.600    Scope  of  subpart 


(c)  The  acquisition  of  FIP  resources 
available  from  only  one  responsible 
source. 

5.  Sections  201-39.603.  201-39.603- 
1,  and  201-39.603-2  are  added  to  read: 

S  201-39.603    Requirements  available  from 
only  one  retponaible  source. 

1201-39.603-1    Policy. 

An  acquisition  for  a  requirement  that 
is  available  from  only  one  responsible 
source  must  be  justified  and  approved 
in  accordance  with  FAR  6.303  and 
6.304, 

1201-39.603-2    Exception. 

Section  201-39.603-1  does  not  apply 
when  an  order  for  FIP  resources  is 
placed  against  a  GSA  nonmandatory 
schedule  contract  and — 

(a)  The  statement  of  work  or 
requirements  documentation  prepared 
by  the  technical  and  requirements 
personnel  does  not  limit  the 
requirement  to  one  that  is  available  from 
only  one  responsible  source, 
notwithstanding  the  fact  that  when  the 
synopsis  appears  in  the  CBD  and  the 
order  is  placed,  a  single  schedule  source 
is  cited,  and 

(b)  The  procedures  of  §  201-39.803 
regarding  use  of  GSA  nonmandatory 
schedule  contracts  are  followed. 

6.  Section  201-39.803(a)(l)  is  revised 
to  read: 

S  201-39.803-3    Procedure*. 

(a)  •  •  ' 

(1)  Justify  any  restrictive  reqvurement 
(e.g.,  an  "all  or  none"  requirement,  a 
requirement  for  "only  new"  equipment, 
a  requirement  for  a  "specific  make  and 
model",  or  a  requirement  available  from 
only  one  responsible  source);  and 
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Dated:  July  9. 1993. 
FradLSiau, 

Acting  Assistant  Commissioner  for  Federal 
Information  Resources  Management. 
(FR  Doc.  93-22977  Filed  9-20-93;  8:45  am) 
BIUMQCOOC 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Office  of  Inspector  General 

42  CFR  Part  1001 

RIN  0991-AA66 

Health  Care  Programa:  Fraud  and 
Abuse;  Additional  Safe  Hart)or 
Provisions  Under  the  OIG  Anti- 
KIcktMck  Statute 

agency:  Office  of  Inspector  General, 
HHS. 


ACTION:  Proposed  rule. 


SUMMARY:  This  proposed  regulation  is 
designed  to  set  forth  an  expanded  listing 
of  safe  harbor  provisions  as  authorized 
under  section  14  of  the  Medicare  and 
Medicaid  Patient  and  Program 
Protection  Act  of  1987.  This  new  listing 
of  proposed  safe  harbors  delineates 
additional  payment  and  business 
practices  under  Medicare  and  State 
health  care  programs  that  would  be 
protected  from  criminal  prosecution  or 
civil  sanctions  under  the  anti-kickback 
provisions  of  the  statute. 

DATES:  To  assure  consideration,  public 
comments  must  be  mailed  or  delivered 
to  the  address  provided  below  by 
November  22, 1993.  Comments  are 
available  for  public  inspection  October 
5, 1993. 

ADDRESSES:  Address  comments  in 
writing  to;  Office  of  Inspector  General, 
Department  of  Health  and  Human 
Services,  Attention:  LRR-27-P,  room 
5246,  330  Independence  Avenue,  SW., 
Washington.  DC  20201. 

If  you  prefer,  you  may  deliver  your 
comments  to  room  5551,  330 
Independence  Avenue,  SW.. 
Washington,  DC.  In  commenting,  please 
refer  to  file  code  LRR-27-P.  Comments 
will  be  available  for  public  inspection  in 
room  5551,  330  Independence  Avenue, 
SW.,  Washington,  DC  on  Monday 
through  Friday  of  each  week  from  9  a.m. 
to  5  p.m.,  (202)  619-3270. 

FOR  FURTHER  MF0RMAT10N  CONTACT: 

Joel  Schaer,  Office  of  Inspector  General; 
(202) 619-3270. 

SUPPLEMENTARY  INFORMATION: 


I.  Background 
Public  law  100-93 

Section  14  of  Public  Law  100-03,  the 
Medicare  and  Medicaid  Patient  and 
Program  Protection  Act  of  1987,  requires 
the  promulgation  of  regulations 
specifying  those  payment  and  business 
practices  which,  although  potentially 
capable  of  inducing  referrals  of  business 
imder  the  Medicare  and  State  health 
care  programs,  would  not  be  treated  as 
criminal  offenses  imder  section 
1128B(b)  of  the  Social  Security  Act  (42 
U.S.C.  1320a-7b{b))  and  would  not 
serve  as  a  basis  for  a  program  exclusion 
under  section  1128(b)(7)  of  the  Act  (42 
U.S.C.  1320a-7{b)(7)). 

Congress  intended  that  the  regulations 
setting  forth  various  "safia  harbors" 
would  be  evolving  rules  that  would  be 
periodically  updated  to  reflect  changing 
business  practices  and  technologies  in 
the  health  care  industry.  As  evidenced 
in  the  House  Committee  Report 
accompanying  Public  Law  100-93,  the 
Committee  stated  that  it  believed  that 
periodic  public  input  was  necessary; 

*  *  *  to  ensure  that  the  regulations  remain 
relevant  in  light  of  changes  in  health  care 
delivery  and  pa>'ment  and  to  ensxire  that 
published  interpretations  of  the  law  are  not 
impeding  legitimate  and  beneficial  activities. 
Accordingly,  the  Committee  expects  that  the 
Secretary  will  fbnnally  re-evaluate  the  anti- 
kickback  regulations  on  a  periodic  basis  and, 
in  doing  so,  will  solicit  public  comments  at 
the  outset  of  the  review  process. 

Initial  Proposed  Rulemaking 

On  January  23, 1969,  we  published  a 
notic(B  of  proposed  rulemaking  setting 
forth  various  business  and  payment 
practices  that  we  proposed  to  exempt 
from  the  anti-kickbadc  statute,  and  the 
rationale  for  their  inclusion  in  a  listing 
of  "safe  harbor"  provisions  (54  FR 
3088).  The  rulemaking  proposed  the 
establishment  of  safe  harbors  in  ten 
broad  areas;  investment  interests,  space 
rental,  equipment  rental,  personal 
services/management  contracts,  sales  of 
practice,  referral  services,  warranties, 
discoxmts,  employees  and  group 
purchasing. 

In  response  to  the  proposed 
rulemaldng,  we  received  over  750 
public  comments  that  included  both 
general  and  broad-reaching  concerns 
regarding  the  impact  of  these 
regulations.  The  majority  of  the 
comments  received  specifically 
addressed  the  ten  proposed  safe  harbors. 
A  summary  of  these  comments  and  our 
analysis  and  response  to  those  concerns 
are  set  out  in  the  preamble  to  the  final 
regulation  that  was  published  In  the 
Federal  Register  on  July  29, 1991  (56  FR 
35952).  In  addition,  the  public 


comments  contained  several  suggestions 
for  the  consideration  and  adoption  of 
additional  safo  harbor  provisians  imder 
42  CFR  1001.952.  Set  forth  below  are 
seven  proposed  new  safe  harbor 
pro^asions.  We  invite  public  comment 
on  these  new  provisions. 

We  wish  to  emphasize  that  nothing  in 
this  proposed  regulation  changes 
reimoursement  rules  promulgated  by 
the  Health  Care  Financing 
Admitristration  (HCFA)  or  a  State  health 
care  program.  If  a  provider  chooses  to 
engage  in  a  particular  coiirse  of  conduct 
in  order  to  comply  with  these  safe 
harbor  provisions,  such  action  may  very 
well  have  reimbursement  implications; 
however,  such  reimbursement  is 
governed  exclusively  by  HCFA  or  State 
regulations,  and  not  by  this  rulemaking. 

In  addition,  because  this  is  simply  a 
notice  of  proposed  rulemaking, 
compliance  with  either  the  terms  of  this 
proposed  rule  or  standards  discussed  in 
this  preamble  does  not  provide  safe 
harbor  protection  at  the  present  time. 
The  only  way  to  protect  behavior  which 
implicates  the  anti-kickback  statute  is 
compliance  with  a  safe  harbor  provision 
which  has  been  published  in  final  form. 

n.  Provisions  of  the  Proposed  Rule 

Set  forth  below  is  a  description  of  the 
additional  payment  practices  that  we 
are  proposing  to  exempt  xmder 
§  1001.952  of  our  regulations  and  the 
rationale  for  their  inclusion  in  this 
proposed  rulemaking. 

A.  Additional  Investment  Interests 

We  are  proposing  three  additional 
investment  interest  safe  harbor 
provisions  in  §  1001.952(a)  to  protect 
payments  to  investors  who  engage  in 
business  with  the  entity  in  which  they 
have  invested. 

1.  Investment  Interests  in  Rural  Areas 

We  have  been  informed  that  many 
rural  areas  have  particular  problems  that 
make  it  difficult  for  them  to  comply 
with  the  two  60-40  rules  of  the  "small 
entity"  investment  interest  safe  harbor 
provision  as  currently  set  forth  in 
§§  1001.952(a)(2)  (i)  and  (vi).  The  first 
60-40  rule,  known  as  the  "60-40 
investor  rule,"  requires  that  no  more 
than  40  percent  of  the  investment 
interests  of  the  entity  be  held  by 
investors  who  are  in  a  position  to  make 
or  influence  referrals  to,  furnish  items  or 
services  to,  or  otherwise  generate 
business  for  the  entity.  The  second  60- 
40  rule,  known  as  the  "60-40  revenue 
rule,"  req\iires  that  no  more  than  40 
percent  of  the  gross  revenue  of  the 
entity  may  come  from  referrals  or 
business  otherwise  generated  from 
investors.  Rural  areas  have  an  especially 
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difficult  tiine  complying  widi  these  two 
standards  in  many  cases  because 
physicians  may  be  the  only  source  of 
capital,  and  they  may  have  no 
alternative  facility  to  which  they  can 
refer. 

Consequently,  in  a  third  investment 
interest  safe  haibor,  §  1001.9S2(a)(3),  we 
are  proponng  to  eliminate  these  two  60- 
40  mles  for  entities  serving  rural  areas. 
This  safe  harbor  would  apply  to  entities 
located  in  rural  areas  as  defined  by  the 
Office  of  Management  and  Budget  and 
used  by  the  Bureau  of  the  Census. 
According  to  the  1991  Statistical 
Abstract  of  the  United  States,  22.5 
percent  of  the  population  in  1990  reside 
in  such  areas.  We  are  soliciting 
comments  on  the  appropriateness  of  this 
definition  of  a  rural  area,  and  we  will 
consider  comments  on  how  the 
definition  could  be  adapted  to  further 
the  intent  of  this  proposed  safe  harbor. 
We  stress,  however,  that  the  method 
used  for  designating  rural  areas  must 
ensure  that  this  safe  harbor  only 
protects  entities  that  truly  serve  a  rural 
population.  One  alternative  would  be  to 
adopt  the  definition  of  rural  area  found 
in42CFR412.62(f)(l)(ii). 

We  are  not  proposing,  however,  to 
modify  any  of  the  other  six  standards  in 
the  small  investment  interest  safs  harbor 
for  rural  areas  that  are  set  forth  in 
§§  1001.952(a)(2)  (ii)-(v).  (vii),  and 
(viii).  These  six  standards  provide 
fundamental  assurances  against  abuse, 
and  we  have  not  been  apprised  of  any 
particular  difficulty  that  rural  entities 
are  experiencing  with  these  other 
standards,  llierefore,  we  are  not 
requesting  public  comments  regarding 
the  applicability  of  these  six  standards 
to  the  proposed  small  investment 
interest  safe  harbor  for  rural  areas. 

In  place  of  the  60-40  investor  rule  we 
are  proposing  a  more  flexible  standard 
that  will  still  assure  thatTeferring 
sources,  physicians  in  particular,  are  not 
inappropriately  selected  as  investors. 
We  are  proposing  to  require  the  entity 
to  make  a  bona  fide  offer  of  the 
investment  interest  to  any  individual  or 
entity  irrespective  of  whether  such 
prospective  investor  is  in  a  position  to 
make  or  influence  referrals  to,  furnish 
items  or  services  to,  or  otherwise 
generate  business  for  the  entity.  In  other 
words,  the  entity  may  comply  with  this 
first  standard  by  offering  the 
opportunity  for  investment  in  a  good 
faith,  nondiscriminatory  manner  to  any 
individuals  or  entities  who  are  potential 
sources  of  capital. 

Although  we  are  eliminating  the  60- 
40  revenue  rule,  we  remain  concerned 
that  a  sham  joint  venture  structure 
could  be  established  that  does  not 
intend  to  serve  the  rural  area  in  which 


it  is  located.  Consequently,  w«  are 
proposing  to  incorporate  a  standard  that 
would  require  that  at  least  85  percent  of 
the  dollar  volume  of  the  entity's 
business  in  the  previous  fiscal  year  or 
previous  12  mon  ±  period  must  be 
derived  from  the  service  of  persons  who 
reside  in  a  rural  area.  In  the  case  of  an 
entity  that  has  not  yet  been  in  business 
for  12  months,  compliance  with  this 
standard  will  be  determined  by 
examining  the  composition  of  the 
entity's  business  over  the  entire  period 
of  its  existence. 

2.  Investment  Interests  in  Ambulatory 
Surgical  Centers 

In  a  fourth  investment  interest  safe 
harbor,  §  1001.952  a){4),  we  are 
proposing  to  protect  payments  to 
investors  in  ambulatory  surgical  centers 
(ASCs)  who  are  surgeons  who  refer 
patients  directly  tc  the  ASC  and  perform 
surgery  themselves  on  these  referred 
patients. 

As  stated  in  the  preamble  of  the 
original  set  of  safe  iiarbor  provisions 
published  on  July  29, 1991  (56  FR 
35971); 

A  special  tituatioD  may  exist  when  a 
physician  tees  a  pati  >at  in  his  or  her  office, 
makes  a  referral  to  ar  entity  in  which  he  or 
she  has  an  ownership  interest  and  per&irms 
the  service  for  whict  .he  referral  is  made. 

This  concept  is  often  referred  to  as  an 
extension  of  the  physician's  office 
practice.  In  the  above  situation,  the 
ph3rsician-investor  receives  two 
payments:  (1)  the  professional  fee  for 
furnishing  the  senice,  and  (2)  the  profit 
distribution  from  tae  entity  based  on  the 
program  payment  the  entity  receives 
that  was  generated  from  the  refierral.  We 
do  not  consider  tha  statute  to  be 
implicated  by  the  Srst  payment. 
However,  we  believe  that  the  second 
pajrment  is  potentially  covered  by  the 
statute. 

As  with  any  investment  interest  held 
by  a  potential  refeTa^  source,  the  profit 
distribution  provides  some  financial 
incentive  to  refer  patients  to  the  entity. 
To  the  extent  this  p8}."ment  has  the 
potential  to  indues  phjrsidan-investors 
to  overutilize  the  entity,  no  safe  harbor 
protection  is  warranted. 

In  contrast,  where  €iese  pa)anents  do 
not  constitute  a  signiCcant  inducement 
to  make  referrals,  they  may  merit  safe 
harbor  protection.  Where  the 
professional  fee  generated  by  a  referral 
is  substantially  graate:  than  the  facility 
fee  generated  by  toe  referral,  we  believe 
that  the  profit  distribution  pajmient 
(which  results  bom  the  facility  fee)  does 
not  constitute  a  significant  improper 
inducement.  Onl}-  where  a  great 
disparity  between  the  facility  and 


professional  fees  exists  vdll  the 
incremental  increase  in  profit 
distribution  &t>m  a  referral  be  so  small 
as  to  be  inconsequential  when 
compared  to  the  corresponding 
professional  fee.  Therefore,  we  will  only 
consider  providing  safe  harbor 
protection  to  types  of  extensions  of 
practice  that  receive  facility  fees  from 
referrals  that  are  greatly  disparate  from 
the  professional  fee  generated  by  the 
referral. 

Because  we  believe  that  ASCs 
generally  fit  this  criterion,  we  have 
proposed  a  safe  harbor  for  certain 
investment  interests  in  ASCs.  When  a 
patient  is  referred  to  an  ASC  for  surgery, 
there  is  a  great  disparity  between  the 
surgeon's  professional  fee  and  the  ASCs 
facility  fee.  Therefore,  we  propose  to 
protect  the  payment  of  profit 
distributions  from  the  ASC  to  investors 
where  all  investors  in  the  ASC  are 
svirgeons  in  a  position  to  refer  to  the 
ASC  and  perform  services.    • 

This  proposed  safe  harbor  apphes 
only  to  ASCs  certified  under  42  CFR 
part  416.  We  are  not  proposing  to 
protect  ASCs  located  on  the  premises  of 
a  hospital  that  share  their  operating  or 
recovery  room  space  with  the  hospital 
for  treatment  of  the  hospital's  inpatients 
or  outpatients. 

This  proposed  foiuth  investment 
interest  provision  contains  five 
standards.  The  first  standard  precludes 
an  investor  from  being  afforded  better 
investment  terms  based  on  past  or 
expected  referrals  or  amount  of  services 
furnished  to  the  entity.  The  second 
standard  requires  that  a  passive  investor 
not  be  required  to  make  referrals  to  the 
entity  in  order  to  continue  as  an 
investor.  The  third  standard  prohibits 
the  entity  or  any  investor  from  loaning 
funds  to  the  investor  for  use  in 
obtaining  an  investment  interest. 
Standard  four  requires  that  payments 
not  be  based  on  referrals.  Finally,  the 
practitioner  must  agree  to  treat  Medicare 
and  Medicaid  patients. 

In  contrast  to  the  other  investment 
interest  safe  harbors  which  seek  to  limit 
investment  by  individuals  in  a  position 
to  refer,  this  proposed  ASC  safe  harbor 
only  protects  entities  whose  investment 
interests  are  held  entirely  by  sudi 
individuals.  With  that  distinction  in 
mind,  four  of  the  five  proposed 
standards  have  been  adapted  from  those 
in  the  small  entity  safe  harbor  at 
§  1001.952(a)(2).  We  believe  these 
standards  provide  fundamental 
assurances  against  abuse;  however,  we 
are  soUdting  comments  on  the  extent  to 
which  other  standards  are  appropriate 
to  safeguard  against  potential  abuse. 

Further,  while  this  proposed  safe 
harbor  only  appUes  to  ASCs  certified 
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xinder  42  CFR  part  416.  we  are  also 
soliciting  comments  on  whether  this 
rationale  is  applicable  to  entities  other 
than  ASCs.  Specifically,  we  are 
soliciting  comments  on  what  dewee  of 
disparity  should  exist  between  the 
professional  fees  and  facility  fees 
generated  by  referrals  to  a  type  of  entity 
for  that  type  of  entity  to  receive  safe 
harbor  protection. 

The  rationale  underlying  this  safe 
harbor  does  not  extend  to  investment 
interests  held  by  physicians  who  are  not 
in  a  position  to  refer  patients  directly  to 
the  ASC  and  perform  surgery.  Such 
physicians  do  not  receive  a  professional 
fee  as  a  result  of  services  performed  by 
the  entity.  An  example  to  illustrate  the 
potential  perils  of  protecting  profit 
distributions  to  such  investors  would  be 
where  a  non-surgeon  physician  investor 
may  refer  a  patient  to  a  surgeon-investor 
who  may.  in  turn,  refer  the  patient  to 
the  ASC  where  the  surgeon-investor 
may  perform  the  surgery.  In  this 
scenario.  \he  non-surgeon  investor 
would  receive  a  return,  through  the 
ASCs  profit  distribution,  for  the 
"indirect  referral"  of  the  patient. 
Because  of  the  potential  for  improper 
inducement  of  referrals  illustrated  in 
this  example,  we  do  not  think 
investment  interests  held  by  non- 
sxirgeon  investors  merit  safe  harbor 
protection. 

3.  Investment  Interests  in  Group 
Practices  Composed  Exclusively  of 
Active  Investors 

We  are  considering  promulgating  a 
fifth  investment  interest  safe  harbor  to 
protect  payments  to  investors  in  entities 
composed  only  of  active  investors  in  a 
group  practice.  Although  there  may  be 
other  types  of  joint  ventures  composed 
exclusively  of  active  investors  which 
should  receive  safe  harbor  protection, 
we  do  not  propose  to  protect  them  at 
this  time.  Rather,  we  are  presently 
soliciting  comments  on  how  to  expand 
this  limited  safe  harbor  provision. 

This  fifth  investment  interest  safe 
harbor,  §  1001.952(a)(5).  would  protect 
the  investment  interests  of  members  of 
group  practices  that  meet  two 
prerequisites  and  three  standards.  The 
two  prerequisites  are  that  all  the 
inve^Jprs  must  meet  our  definition  of 
"active  investor,"  and  all  the  investors 
must  be  physician  members  of  a  "group 
practice." 

We  propose  to  adopt  the  definition  of 
group  practice  contained  in  section 
1877(h)(4)  of  the  Act  (as  added  by 
section  6204(a)  of  the  Omnibus  Budget 
Reconciliation  Act  of  1989,  Public  Law 
101-239).  which  restricts  physicians 
from  making  referrals  for  clinical 
laboratory  services  to  entities  with 


which  they  have  an  ownership  interest 
or  other  compensation  arrangement. 
This  definition  requires  (a)  pnysidan 
members  of  the  group  to  provide 
substantially  the  full  range  of  their 
services  through  the  shared  use  of  office 
space,  facilities,  equipment  and 
personnel;  (b)  substantially  all  of  the 
services  of  the  members  to  be  provided 
through  the  group,  billed  through  the 
group,  with  payments  received  as 
receipts  of  the  group;  and  (c)  overhead 
expenses  and  income  of  the  group  to  be 
distributed  in  accordance  with  a 
predetermined  formula.  We  intend 
principally  to  protect  investors  who  are 
individuals  who  qualify  as  "physicians" 
under  this  definition.  However,  because 
our  definition  of  investor  includes 
entities  as  well  as  individuals,  our 
definition  of  group  practice  permits 
physicians  to  invest  as  a  professional 
corporation,  but  only  to  the  extent  that 
the  corporation  is  exclusively  owned  by 
the  physicians.  We  are  soliciting 
comments  on  the  appropriateness  of 
using  this  definition  of  "group  practice" 
for  the  purposes  of  this  safe  haroor 
provision.  One  alternative  would  be  to 
adopt  the  definition  contained  in  the 
regulations  implementing  section 
1877(h)(4)  of  the  Act  when  that 
regulation  is  published  in  final  form 
(see  57  PR  8588.  March  11, 1992). 
Another  alternative  would  be  to  use  the 
definition  currently  set  forth  in  42  CFR 
417.100. 

The  three  standards  in  this  safe  harbor 
are  derived  directly  from  the  second 
investment  interest  safe  harbor  in 
§  1001.952(a)(2).  First,  we  are  requiring 
that  the  terms  of  the  investment  interest 
not  be  preferentially  given  to  certain 
physicians  in  the  group  practice  based 
on  their  expected  referrals.  Second,  the 
entity  or  another  investor  cannot  loan  or 
guarantee  a  loan  to  the  investors  to  be 
used  to  obtain  the  investment  Interest. 
And  third,  the  amoxmt  of  return  must  be 
directly  proportional  to  the  capital 
invested.  We  are  specifically  inviting 
comments  on  the  appropriateness  of 
applying  these  standards  to  group 
practices.  In  particular,  we  are  soliciting 
information  in  the  types  of 
compensation  arrangements  that  exist 
within  group  practices,  and  the  extent  to 
which  mey  create  inappropriate 
incentives  that  distort  ^e  professional 
judgment  of  the  members  of  the  group. 
We  recognize  that  there  may  be  other 
non-abusive  joint  ventures  consisting 
exclusively  of  active  investors. 
Typically,  such  entities  are  partnerships 
consisting  of  general  partner  investors. 
The  general  partners  are  involved  in  the 
day-to-day  operation  of  the  entity,  and 
undertake  personal  liability.  However, 
entities  structured  in  this  manner  can 


have  a  variety  of  different 
characteristics.  For  example,  as 
discussed  above,  the  entity  can  be  a 
physicians  group  practice  where  all  the 
physicians  are  general  partners,  or  the 
entity  can  be  a  joint  venture  between 
two  other  entities,  such  as  a  hospital 
and  durable  medical  equipment  (DME) 
supplier  or  a  DME  manufacturer  and  a 
DME  distributor.  In  addition,  the  entity 
may  be  a  subchapter  S  corporation 
instead  of  a  oartnership. 

In  view  of^the  wide  variety  of  types 
of  entities  that  may  warrant  protection, 
and  the  varying  degree  of  safeguards 
that  may  be  warranted  for  different 
types,  we  are  soliciting  comments  on 
whether  we  should  protect  other  types 
of  joint  ventures  composed  exclusively 
of  active  investors,  and  the  extent  to 
which  we  should  adopt  the  standards 
we  have  included  in  the  second 
investment  interest  safe  harbor 
(§  1001.952(a)(2)).  Among  the  areas 
about  which  we  are  specifically 
soliciting  comments  are  the  varying 
degree  of  safeguards  that  are  needed 
when  the  general  partners  are  entities  as 
opposed  to  individuals,  the  extent  to 
which  such  a  provision  should  apply  in 
the  context  of  a  subchapter  S 
corporation  or  other  business  structure, 
and  the  extent  to  which  protection 
should  be  afforded  to  these  entities 
when  they  have  passive  investors  who 
are  not  in  a  position  to  make  referrals. 

B.  Practitioner  Recruitment 

We  are  proposing  a  safe  harbor 
provision  for  certain  payments  or 
benefits  offered  by  rural  hospitals  and 
entities  in  their  efforts  to  recruit 
physicians  and  other  practitioners  to 
join  their  staffs.  It  has  come  to  our 
attention  that  hospitals  located  in  rural 
areas  have  been  encountering  problems 
in  helping  to  attract  physicians  needed 
by  the  community.  With  this  proposed 
safe  harbor  we  hope  to  address  this 
problem  without  protecting 
arrangements  designed  to  channel 
Medicare  and  Medicaid  business  to 
recruiting  hospitals.  We  have  proposed 
to  limit  the  sate  harbor  to  hosnitals  and 
other  entities  located  in  "rural  areas"  as 
that  term  is  defined  in  the  proposed 
investment  interest  safe  harbor  for 
entities  located  in  rural  areas.  We  are 
soliciting  comments  on  alternative 
geographic  criteria  for  protecting 
recruitment  of  physicians  under  this 
safe  harbor.  One  example  may  be 
limiting  the  safe  harbor  to  recruitment 
of  practitioners  by  hospitals  and  entities 
located  in  areas  which  are  health 
professional  shortage  areas  for  the 
practitioner's  specialty  category. 

We  are  proposing  to  protect 
recruitment  activities  aimed  at  only  two 
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types  of  health  care  providers:  (1)  A 
practitioner  who  will  need  to  relocate  to 
a  new  geographic  area  and  start  a  new 
practice,  or  (2)  a  new  practitioner  to 
assist  him  or  her  in  starting  a  practice 
or  specialty  after  completing  an 
internship  or  residency  program.  Not 
covered  within  this  safe  harbor  are 
arrangements  between  hospitals  and 
physicians  that  are,  in  reality,  pajTnents 
to  obtain  the  referrals  of  established 
practitifHiers  who  work  at  least  in  part 
at  another  hospital  in  the  same  area. 

For  the  recruitment  activity  to  be 
protected,  we  propose  seven  standards: 
(1]  the  arrangement  and  its  terms  must 
be  in  writing;  (2)  if  a  practitioner  is 
leaving  an  established  practice,  the 
physical  location  of  the  new  primary 
place  of  practice  must  be  not  less  than 
100  miles  from  the  location  of  the 
established  primary  place  of  practice 
and  at  least  85  percent  of  the  revenue  of 
the  new  practice  must  be  generated  from 
new  patients  not  previously  seen  by  the 
practitioner  at  his  or  her  former 
practice;  (3)  unless  the  practitioner's 
new  primary  place  of  practice  is 
designated  as  a  health  professional 
shortage  area  (HPSA)  for  the 
practitioner's  HPSA  specialty  category 
during  the  entire  duiration  of  the 
payments  or  benefits,  the  duration  of  the 
payments  or  benefits  cannot  exceed  3 
years;  (4)  the  entity  providing  the 
benefits  cannot  conaition  the  agreement 
on  the  practitioner's  referral  of  business 
to  the  entity;  (5)  the  practitioner  caimot 
be  restricted  from  establishing  staff 
privileges  at  another  entity  or  referring 
business  to  another  entity:  (6)  the  entity 
cannot  vary,  adjust  or  renegotiate  the 
amount  or  value  of  benefits  based  on  the 
volume  of  business  the  practitioner 
generates  for  the  entity;  and  (7)  the 
practitioner  must  treat  medicare  and 
medicaid  patients. 

Hospitals  would  not  fall  within  this 
safe  harbor  if  they  use  recruitment 
efforts  as  a  means  of  offering 
compensation  to  physicians  as 
inducements  for  referrals.  Thus,  we  do 
not  propose  to  protect  s\ibsidy  payments 
beyond  the  3-year  period.  However, 
after  three  years,  hospitals  may  still 
engage  in  financial  relationships  with 
these  physicians  that  qualify  imder 
other  safe  harbor  provisions,  such  as 
space  rental,  personal  services/ 
management  contracts,  or  the  safe 
harbcH'  proposed  below  on  malpractice 
insurance. 

The  one  exception  to  the  3-y<ear  limit 
on  payments  or  benefits  woiUd  be  where 
the  practitioner  has  been  recruited  to  a 
HPSA.  The  designated  shortage  would 
have  to  be  in  the  practitioner's  HPSA 
specialty  category.  In  addition,  in  order 
to  be  exempted  from  the  3-year  limit. 


the  area  woidd  have  to  be  designated  a 
HPSA  during  the  duration  of  the 
relationship  Detween  the  entity  and  the 
practitioner. 

We  are  also  soUciting  comments  on 
how  to  protect  payments  designed  to 
retain  physicians  already  practicing  in 
an  area  that  has  been  designated  a  HPSA 
for  the  physician's  specialty  category. 

C.  Obstetrical  Malpractice  Insurance 
Subsidies 

We  are  proposing  a  new  safe  harbor 
provision  that  would  permit  a  hospital 
or  other  entity  to  pay  all  or  part  of  the 
malpractice  insurance  premiimis  for 
practitioners  engaging  in  obstetrical 
practice  in  primary  care  health 
professional  shortage  areas.  For  the 
purposes  of  this  provision, 
"practitioner"  includes  a  "certified 
nurse-midwife"  as  defined  in  section 
1861(gg]  of  the  Act.  Seven  standards 
would  need  to  be  met.  The  first  five 
standards  are  adopted  from  concepts  in 
the  nual  investment  interest  and 
practitioner  recruitment  safe  harbor 
provisions  proposed  aboi'e.  These 
standards  require  that:  (11  the  agreement 
must  be  set  forth  in  writing;  (2)  at  least 
85  percent  of  the  practitioner's 
obstetrical  patients  treated  under  the 
coverage  of  the  malpractioe  insiirance 
reside  in  the  shortage  area  or  be  a  part 
of  a  designated  shor.age  area 
population;  (3)  there  is  no  requirement 
that  the  practitioner  refer  any  level  of 
patients  to  the  entity;  (4)  there  is  no 
restriction  placed  on  the  practitioner 
from  establishing  staff  privileges  at, 
referring  patients  to.  or  otherwise 
generating  business  for  otJier  entities; 
and  (5)  the  amoimt  of  the  payment  may 
not  vary  based  on  referrals  made  by  the 
practitioner  to  the  entity. 

Two  additional  standards  are  also 
being  proposed.  The  sixth  standard 
attempts  to  assiu^  access  to  Medicaid 
patients  seeking  obstetrical  care  by 
requiring  the  practitioner,  as  a  condition 
of  safe  harbor  protection,  to  treat  such 
patients.  Finally,  the  seventh  standard 
requires  bona  fide  insurance  policies  to 
assure  that  this  provision  is  not  used  as 
a  mechanism  to  disguise  improper 
inducements  to  physicians  or  other 
practitioners.  Such  insiu'ance  policies 
are  regulated  under  State  law  and  are 
exempt  from  antitrust  and  Federal  Trade 
Commission  enforcement  in  accordance 
with  15  U.S.C.  1012. 

Under  this  proposed  safis  harbor 
provision,  entities  would  be  permitted 
to  limit  the  coverage  of  the  malpractice 
insurance  to  services  performed  at  that 
entity.  Although  we  are  ooncemed  that 
such  restrictive  policies  have  the  effect 
of  limiting  a  practitioner  s  professional 
mobility,  we  recognize  that  there  are 


important  reasons  for  such  restrictions. 
Often  a  hospital's  malpractice  policy  is 
limited  to  insure  against  misconduct  on 
its  premises.  Although  a  hospital  can 
provide  reasonable  assurances  to  its 
underwriter  that  it  is  overseeing  the 
conduct  of  its  medical  staff,  it  has  little 
ability  to  make  any  assurances  of  the 
conduct  of  its  staff  when  they  are 
working  at  other  hospitals.  "Thus,  the 
underwriter  could  be  engagmg  in  a 
much  hi^er  risk,  and  therefore  might 
legitimately  charge  a  much  higher 
premium,  if  it  were  to  provide  insurance 
for  the  hospital's  medical  staff  when  it 
furnishes  services  off-site.  Finally,  we 
believe  that  any  potential  for 
influencing  the  practitioner's  choice  of 
where  to  practice  that  may  result  from 
this  standard  is  mitigated  by  other 
standards  within  this  proposed 
provision  that  limit  the  ability  of  the 
entity  to  use  malpractice  subsidies  to 
control  the  stream  of  referrals  ftom  that 
practitioner. 

As  we  noted  above,  nothing  in  this 
proposed  rule  should  be  construed  as 
authorizing  Medicare  payment  to 
hospitals  or  other  institutional  providers 
for  the  cost  they  may  incur  for  such 
malpractice  insurance.  Any  allowable 
costs  for  such  insiu^nce  is  governed 
stricUy  by  Medicare  and  Medicaid  rules. 

We  recognize  the  nanx3v\Tiess  of  this 
safe  haibor  provision,  which  is  limited 
to  malpractice  subsidies  for  obstetrical 
care  in  HPSAs.  Although  the 
malpractice  problem  affects  many  more 
practitioners  than  those  we  are 
proposing  to  protect  here,  we  remain 
concerned  that  such  subsidies  may  lead 
to  inappropriate  incentives  and  loyalties 
created  by  such  incentives.  However, 
we  are  soliciting  comments  on  specific, 
narrowly  drawn  circumstances  where 
this  safe  harbor  provision  could  be 
expanded  to  help  assure  beneficiary 
access  to  services  that  may  be 
significantly  affected  by  the  cost  of 
malpractice  insurance  premiums.  In 
addition,  we  are  soliciting  views 
regarding  the  feasibility  of  expanding 
this  provision  to  protect  malpractice 
insurance  programs  that  are  not 
regulated  under  State  law,  but  which  are 
operated  directly  by  providers. 

D.  Referral  Agreements  for  Specialty 
Seivices 

We  are  proposing  to  protect 
arrangements  under  w^ich  an 
individual  or  entity  agrees  to  refer  a 
patient  to  another  individual  or  entity 
for  specialty  services  in  return  for  an 
agreement  on  the  part  of  the  party 
receiving  the  referral  to  refer  that  patient 
back  at  a  certain  time  or  \mder  certain 
circumstances.  For  example,  a  primary 
care  physician  and  a  specialist  may 
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agiee  that,  when  their  patient  reaches  a 
particular  stage  of  recovery,  the  primary 
care  physician  should  resume  treatment 
of  the  patient. 

The  first  standard  we  are  proposing 
clarifies  what  is  meant  by  specialty 
services;  that  is.  the  service  for  which 
the  referral  is  made  may  not  be  within 
the  medical  expertise  of  the  referring 
individual  or  entity,  but  is  within  the 
special  expertise  of  the  other  party 
receiving  the  referral.  The  second 
standard  we  are  proposing  prohibits  any 
actual  payment  to  be  made  between  the 
parties  for  the  referral.  The  third 
standard  requires  that  the  only  exchange 
of  value  between  the  parties,  with  one 
exception  to  be  discussed  below,  is  the 
opportunity  to  obtain  monetary 
remuneration  directly  from  third-party 
payors  or  the  patient,  as  compensation 
for  his  or  her  respective  professional 
services.  As  the  United  States  Court  of 
Appeals  for  the  First  Circuit  has 
recognized:  "Giving  a  person  an 
opportunity  to  earn  money  may  well  be 
an  inducement  to  that  person  to  channel 
potential  Medicare  payments  toward  a 
particular  recipient."  United  States  v. 
Bav  State  Ambulance  and  Hospital 
Rental  Service.  Inc..  874  F.2d  20.  29  (1st 
Cir.  1989).  Since  the  opportunity  to 
generate  a  fee  may  constitute  the 
requisite  remimeration  imder  the 
statute,  generally  speaking,  we  believe 
that  the  statute  is  implicated  in  many  of 
these  agreements.  However,  we  also 
believe  that  these  relationships  benefit 
patients  by  assuring  proper  continuity 
of  care  or  convenient  access  to  a 
specialist  in  whom  the  primary  care 
physician  has  confidence. 

The  one  exception  where  we  are 
proposing  to  permit  remuneration 
between  the  parties  is  where  both 
parties  belong  to  the  same  group 
practice.  Obviously  in  such  situations 
revenues  are  shared  between  members 
of  the  group  practice,  and  thus  it 
appears  that  the  referring  physician 
receives  remimeration  for  the  referral. 
However,  such  financial  benefits  are  an 
inherent  part  of  belonging  to  a  group 
practice,  and  therefore  we  are  proposing 
to  protect  such  remuneration. 

As  discussed  in  sections  II.A.2.  and  B. 
above,  we  are  concerned  about 
potentially  abusive  combinations  of 
physicians  that  are  a  "group  practice"  in 
name  only.  Consequently,  we  are 
proposing  to  use  the  same  definition  of 
group  practice  as  we  are  proposing  for 
the  foiirth  investment  interest  safe 
harbor.  This  definition  is  the  same 
definition  of  "group  practice"  as  is 
contained  in  section  1877(h)(4)  of  the 
Act.  as  added  by  section  6204(a)  of 
Public  Law  101-239. 


E.  Cooperative  Hospital  Service 
Organizations 

We  are  proposing  to  provide  a  new 
safe  harbor  provision  for  most 
cooperative  hospital  service 
organizations  (CHSOs)  that  quahfy 
under  section  501(c)(3)  of  the  Internal 
Revenue  Code.  Under  this  statute  and 
the  implementing  regulation  (26  CFR 
1.501(e)-l)),  these  organizations  are 
formed  by  two  or  more  tax  exempt 
hospitals  (known  as  "patron-hospitals") 
to  provide  specifically  enumerated 
services,  such  as  purchasing,  billing, 
and  clinical  services  solely  for  the 
benefit  of  its  patron-hospitals.  In 
addition,  these  entities  are  required  to 
distribute  "all  net  earnings  to  patrons  on 
the  basis  of  services  performed"  (26 
U.S.C.  501(e)(2)). 

Where  a  health  care  provider  engages 
in  an  activity  which  is  specifically 
required  by  another  statutory  provision 
and  the  provider  is  afforded  no 
discretion  in  the  manner  of  compliance, 
such  a  requirement  is  a  valid  defense  to 
an  alleged  violation  of  the  anti-kickback 
statute.  However,  where  the  health  care 
provider  is  engaging  in  the  activity  to 
fulfill  a  general  statutory  obligation,  but 
is  afforded  discretion  in  the  manner  of 
compliance,  such  a  defense  is  not 
available  because  tho  provider's  choice 
in  the  method  of  compliance  may  be 
motivated  by  an  intent  to  generate 
program-related  business.  With  respect 
to  the  payments  the  CHSO  makes  to  its 

{)atron-hospitals,  we  believe  that  the 
evel  of  discretion  given  to  these 
providers  as  to  what  payment  formula  to 
use  warrants  safe  harbor  protection. 
However,  we  specifically  invite 
comments  regarding  the  various  types  of 
payment  formula  (which  comply  with 
the  Internal  Revenue  Service  (IRS)  niles) 
that  are  used,  but  some  of  which  may 
be  more  abusive  than  others. 

This  proposed  provision  would 
protect  payments  from  a  patron-hospital 
to  a  CHSO  to  support  the  CHSO's 
operational  costs  and  those  payments 
from  a  CHSO  to  a  patron-hospital  that 
are  required  under  IRS  rules.  This 
proposed  provision  requires  as  a 
condition  of  protection  that  the  CHSO 
must  be  wholly  owned  by  its  patron- 
hospitals.  Such  a  condition  protects 
against  potentially  abusive  joint  venture 
arrangements  that  are  formed  xmder  the 
guise  of  CHSOs. 

To  the  extent  a  CHSO  acts  as  a  group 
purchasing  organization  or  a  patron- 
DospitaJ  obtains  discounts  as  a  result  of 
the  CHSO's  activities,  CHSOs  and 
patron-hospitals  must  comply  with  the 
respective  safe  harbor  provisions 
applicable  to  group  purchasing 


organizations  and  discounts  to  be  fully 
protected. 

We  are  soliciting  comments  on  the 
extent  to  which  we  should  expand  this 
provision  to  protect  other  similar 
entities  specifically  organized  and 
protected  imder  Federal  or  State  laws. 

m.  Solicitation  of  Comments  for 
Modifying  the  Sale  of  Practice  Safe 
Harbor 

In  addition  to  the  proposed  provisions 
discussed  above,  we  are  soliciting 
comments  on  the  desirability  of 
modifying  the  existing  sale  of  practice 
safe  harbor  set  forth  in  §  1001.952(e)  to 
accommodate  transactions  involving  the 
rural  hospital  purchase  of  practice  as 
part  of  a  practitioner  recruitment 
program. 

Tne  sale  of  practice  safe  harbor  set 
forth  in  §  1001.952(e)  does  not  protect  a 
hospital  purchasing  the  practice  of  a 
retiring  physician.  We  have  been 
informed  that  many  rural  hospitals,  as 
part  of  their  efforts  to  recruit 
practitioners,  buy  and  "hold"  the 
practice  of  a  retiring  physician,  often 
using  locum  tenens  physicians  xmtil  a 
new  physician  can  be  recruited  to 
replace  the  retiring  one.  We  are 
soliciting  comments  on  the  desirability 
of  modifying  the  existing  sale  of  practice 
safe  harbor  to  permit  sudi  a  practice 
where  the  recruitment  program 
complies  with  any  safe  harbor  we 
estabUsh  to  protect  practitioner 
recruitment. 

IV.  Regulatory  Impact  Statement 

Executive  Order  12291  requires  us  to 
prepare  and  publish  an  initial  regulatory 
impact  analysis  for  any  proposed 
regulation  that  meets  one  of  the 
Executive  Order  criteria  for  a  "major 
rule,"  that  is,  that  would  be  likely  to 
result  in  (1)  an  annual  effect  on  the 
economy  of  $100  million  or  more;  (2)  a 
major  increase  in  costs  or  prices  for 
consumers,  individuals,  industries. 
Federal.  State,  or  local  government 
agencies  or  geographic  areas;  or  (3) 
significant  adverse  effects  on 
competition,  employment,  investment, 
productivity,  innovation,  or  on  the 
ability  of  United  States-based 
enterprises  to  compete  with  foreign- 
based  enterprises  in  domestic  or  export 
markets.  In  addition,  we  generally 
prepare  a  regulatory  flexibility  analysis 
that  is  consistent  with  the  Regulatory 
Flexibility  Act  (5  U.S.C.  601  through 
612),  imless  the  Secretary  certifies  that 
a  proposed  regulation  would  not  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities. 

For  the  reasons  set  forth  in  the  final 
rule  published  on  July  29. 1991  (56  FR 
35952),  we  have  determined  that  a 
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regulatory  impact  analysis  is  not 
required.  Further  we  have  detennined. 
and  the  Secretary  certifies,  that  this 
proposed  rule  would  not  have  a 
significant  economic  impact  on  a 
number  of  small  business  entities. 
Therefore,  we  have  not  prepared  a 
regulatory  flexibility  analysis. 

V.  Additional  Information 

Response  to  Comments 

Because  of  the  large  number  of 
comments  we  normally  receive  on 
proposed  regulations,  we  cannot 
acknowledge  or  respond  to  them 
individually.  However,  in  preparing  the 
final  rule,  we  will  consider  all 
comments  received  timely  and  respond 
to  the  major  issues  in  the  preamble  of 
that  rule. 

List  of  Subjects  in  42  CFR  Part  1001 

Administrative  practice  and 
procedure,  Fraud,  Health  facilities. 
Health  professions,  Medicaid,  Medicare. 

TITLE  42— PUBLIC  HEALTH 

CHAPTER  V-OFFICE  OF  INSPECTOR 
GENERAL— HEALTH  CARE,  DEPARTMENT 
OF  HEALTH  AND  HUMAN  SERVICES 

42  CFR  Chapter  V,  Part  1001  would  be 
amended  as  set  forth  below: 

PART  1001— PROGRAM  INTEGRITY- 
MEDICARE  AND  STATE  HEALTH 
CARE  PROGRAMS 

1.  The  authority  citation  for  part  1001 
continues  to  read  as  foUows: 

Authority:  42  U.S.C.  1302, 1320a-7, 
1320a-7b,  1395u(j),  1395u(k),  1395y(e), 
1395cc(b)(2)(D).  (E)  and  (F).  and  1395hh,  and 
section  14  of  Pub.  L  100-93. 

2.  Section  1001.952  would  be 
amended  by  revising  paragraph  (a) 
introductory  text,  paragraph  (a)(1) 
introductory  text,  paragraphs  (a)(l)(v) 
and  (a){2)(viii);  by  adding  paragraphs 
(a)(3)  through  (a)(5);  by  revising 
paragraph  (a)  concluding  text;  and  by 
adding  paragraphs  (n)  tluuug^  (q)  to 
read  as  follows: 

f  1001.952    Excaptions. 


(a)  Investment  Interests.  As  used  in 
section  1128B  of  the  Act, 
"remuneration"  does  not  include  any 
payment  that  is  a  rettim  on  an 
investment  interest,  such  as  a  dividend 
or  interest  income,  made  to  an  investor 
as  long  as  all  of  the  applicable  standards 
are  met  within  one  of  the  following  five 
categories  of  entities: 

(Ijlf,  within  the  previous  fiscal  year 
or  previous  12  month  period,  the  entity 
possesses  more  than  $50,000,000  in 
undepreciated  net  tangible  assets  (based 
on  the  net  acquisition  cost  of  purchasing 


such  assets  from  an  tmrelated  entity) 
related  to  the  furnishing  of  items  and 
services,  all  of  the  following  five 
standards  must  be  met — 

(v)  The  amoimt  of  payment  to  an 
investor  in  retiuTi  for  the  investment 
interest  must  be  directly  proportional  to 
the  amount  of  the  capital  investment  of 
that  investor. 

(2)  •  •  * 

(viii)  The  amount  of  payment  to  an 
investor  in  tetum  for  the  investment 
interest  must  be  directly  proportional  to 
the  amoimt  of  the  capital  investment 
(including  the  fair  market  value  of  any 
pre-operational  services  rendered)  of 
that  investor. 

(3)  If  the  entity  possesses  investment 
interests  that  are  held  by  either  active  or 
passive  investors  and  is  located  in  a 
rural  area,  all  of  the  following  eight 
standards  must  be  met — 

(i)  The  entity  must  offer  equal  and 
bona  fide  opportimities  to  acquire 
investment  interests  to  individuals  or 
entities  irrespective  of  whether  such 
prospective  investor  is  in  a  position  to 
make  or  influence  referrals  to,  famish 
items  or  services  to,  or  otherwise 
generate  business  for  the  entity. 

(ii)  The  terms  on  which  an  investment 
interest  is  offered  to  a  passive  investor, 
if  any,  who  is  in  a  position  to  make  or 
influence  referrals  to,  furnish  items  or 
services  to,  or  otherwise  generate 
business  for  the  entity  must  be  no 
diffierent  bom  the  terms  offered  to  other 
passive  investors. 

(iii)  The  terms  on  which  an 
investment  interest  is  offered  to  an 
investor  who  is  in  a  position  to  make  or 
influence  referrals  to,  furnish  items  or 
services  to,  or  otherwise  generate 
business  for  the  entity  must  not  be 
related  to  the  previous  or  expected 
voliune  of  referrals,  items  or  services 
furnished,  or  the  amount  of  business 
otherwise  generated  from  that  investor 
to  the  entity. 

(iv)  There  is  no  requirement  that  a 
passive  investor,  if  any,  make  referrals 
to,  be  in  a  position  to  make  or  influence 
referrals  to,  furnish  items  or  services  to, 
or  otherwise  generate  business  for  the 
entity  as  a  condition  for  remaining  as  an 
investor. 

(v)  The  entity  or  any  investor  must 
not  market  or  furnish  the  entity's  items 
or  services  (or  those  0f  another  entity  as 
part  of  a  cross  referral  agreement)  to 
passive  investors  differently  than  to 
non-investors. 

(vl)  At  least  85  percent  of  the  dollar 
volume  of  the  entity's  business  in  the 
previotis  fiscal  year  or  previous  12- 
month  period  must  be  derivsd  from  the 
service  of  peraons  who  reside  in  a  rural 
area. 


(vii)  The  entity  or  any  investor  must 
not  loan  funds  to  or  guarantee  a  loan  for 
an  investor  who  is  in  a  position  to  make 
or  influence  referrals  to,  furnish  items  or 
services  to,  or  otherwise  generate 
business  for  the  entity  if  the  investor 
uses  any  part  of  such  loan  to  obtain  the 
investment  interest. 

(viii)  The  amount  of  payment  to  an 
investor  in  return  for  the  investment 
interest  must  be  directly  proportional  to 
the  amount  of  the  capital  investment 
(including  the  fair  market  value  of  any 
pre-operational  services  rendered)  of 
that  investor. 

(4)  If  the  entity  is  a  certified 
ambulatory  surgical  center  (ASC)  imder 
part  416  of  this  tiUe,  whose  operating 
and  recovery  room  space  is  dedicated 
exclusively  to  the  ASC  (and  not  a  part 
of  a  hospitiad),  and  all  of  the  investors 
are  surgeons  who  are  in  a  position  to 
refer  patients  directly  to  the  entity  and 
perform  surgery  on  such  referred 
patients,  all  of  the  follovkdng  five 
standards  must  be  met — 

(i)  The  terms  on  which  an  investment 
interest  is  offered  to  an  investor  must 
not  be  related  to  the  previous  or 
expected  volume  of  referrals,  services 
furnished,  or  the  amoimt  of  business 
otherwise  generated  from  that  investor 
to  the  entity. 

(ii)  There  is  no  requirement  that  a 
passive  investor,  if  any,  make  referrals 
to  the  entity  as  a  condition  for 
remaining  as  an  investor. 

(iii)  The  entity  or  any  investor  must 
not  loan  funds  to  or  guarantee  a  loan  for 
an  investor  if  the  investor  uses  any  part 
of  such  loan  to  obtain  the  investment 
interest. 

(iv)  The  amount  of  payment  to  an 
investor  in  return  for  the  investment 
interest  must  be  directiy  proportional  to 
the  amount  of  the  capital  investment 
(including  the  fair  market  value  of  any 
pre-operational  services  rendered)  of 
that  investor. 

(v)  The  practitioner  must  agree  to  treat 
patients  receiving  medical  benefits  or 
assistance  under  tiUe  XVm  or  XIX  of  the 
Act. 

(5)  If  the  entity  possesses  investment 
interests  all  of  which  are  held  by  active 
investors  and  all  of  these  investora  are 
physician  members  of  a  group  practice, 
all  of  the  following  three  standards  must 
be  met — 

(i)  The  terms  on  which  an  investment 
interest  is  offered  to  the  investor  must 
not  be  related  to  the  previous  or 
expected  volume  or  referrals  of 
business,  items  or  services  furnished,  or 
the  amount  of  business  otherwise 
generated  from  that  investor  to  the 
entity. 

(ii)  The  entity  or  any  investor  must 
not  loan  funds  to  or  guarantee  a  loan  for 
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the  investor  if  the  investor  lues  any  part 
of  such  loan  to  obtain  the  inwastinent 
interest. 

(iii)  The  Amnitnt  of  payment  to  the 
investor  in  return  for  the  investment 
interest  must  be  directly  pn^mrtioaal  to 
the  amount  of  the  capital  investment 
(including  the  fair  raukat  value  of  any 
pre-operational  services  rendered)  of 
that  investor. 

For  purposes  of  paragraph  (a)  of  this 
section,  the  following  terms  apply. 
Active  investor  means  an  investor  either 
who  is  responsible  for  the  day-to-day 
management  of  the  entity  and  is  a  bona 
fide  general  partner  in  a  partnership 
under  the  Uniform  Partnership  Act  or 
who  agrees  in  writing  to  undertake 
liability  for  the  actions  of  the  entity's 
agents  acting  within  the  scope  of  their 
agency.  Group  practice  means  a  group 
of  two  or  more  physicians  that  meets  the 
definition  of  group  practice  under 
section  ia77{h)(4)  oif  the  Act  Investment 
interest  means  a  security  issued  by  an 
entity,  an  ^  may  include  the  following 
classes  of  investments:  shares  in  a 
corporation,  interests  at  units  of  a 
partnership,  bonds,  debentures,  notes, 
or  other  debt  instruments.  Investor 
means  an  individual  or  entity  either 
who  directly  holds  an  iovestniMit 
interest  in  an  entity,  or  who  holds  such 
investment  indirectly  by,  including  but 
not  Umited  to,  such  means  as  having  a 
family  member  hold  such  investment 
interest  or  holding  a  legal  or  beneficial 
interest  in  another  entity  (such  as  a  trust 
or  holding  company)  that  holds  such 
investment  interest  Passive  investor 
means  an  investor  who  is  not  an  active 
investor,  such  as  a  limited  partner  in  a 
partnership  under  the  Unitom 
Partnership  Act.  a  shareholder  in  a 
corporation,  or  a  holder  of  a  debt 
security.  Rural  area  means  any  defined 
geographic  area  that  is  not  a 
metropoli^sn  area  as  defined  by  the 
Office  of  Nidnagement  and  Budget. 
•        •        •        •        • 

(n)  Practitioner  recruitinenf  As  used 
in  section  1128B  of  the  Act. 
"remuneration"  does  not  include  any 
payment  or  exchange  of  anything  of 
value  by  an  entity  located  in  rural  areas 
(as  defined  in  paragraph  (a)  of  this 
section)  in  order  to  induce  a  pract^tjooer 
who  has  been  practicing  within  his  or 
her  current  specialty  for  less  than  one 
year  to  establish  staff  privileges  at  the 
entity,  or  to  indiice  any  other 
practitioner  to  relocate  his  or  her 
primary  place  of  practice  to  the 
geograpl^  area  served  by  the  entity.ias 
long  as  all  of  the  follovnn^  seven 
standards  are  met — 

(1)  The  arrangement  is  set  forth  in  a 
written  agreement  that  specifies  the 


benefits  provided  by  the  entity,  the 
terms  under  which  the  benefits  are  to  be 
provided,  and  the  obligatians  of  eech 

party. 

(2j  If  a  practitioner  is  leaving  an 
established  practice,  the  physical 
location  of  the  new  primary  place  of 
practice  must  be  not  less  than  100  miles 
from  the  location  of  the  establijkhed 
primary  place  of  practice  aiui  at  least  85 
percent  of  the  revenues  of  the  new 
practices  must  be  generated  from  new 
patients  not  previously  seen  by  the 
practitioner  at  his  or  her  former 
practice. 

(3)  The  benefits  are  provided  by  the 
entity  for  a  period  not  in  excess  of  3 
years,  and  the  terms  of  the  agreement 
are  not  ren^otiated  during  this  3  year 
period  in  any  substantial  aspect,  unless 
the  practitioner's  new  primary  place  of 
practice  is  designated  as  a  health 
professional  shortage  area  (HPSA)  for 
the  practitioner's  specialty  category 
during  the  entire  duration  of  the 
relationship  between  the  practiticmer 
and  the  entity. 

(4)  There  is  no  requirement  that  the 
practitioner  make  referrals  to.  be  in  a 
position  to  make  or  influaoce  referrals 
to,  or  otherwise  generate  business  for 
the  entity  as  a  condition  for  receiving 
the  benefits. 

(5]  The  practitioner  is  not  restricted 
fi-om  establishing  staff  privileges  at. 
referring  any  service  to,  or  otherwise 
generating  any  business  for  any  other 
entity  of  his  or  her  choosing. 

(6)  The  amount  or  value  of  the 
benefits  provided  by  the  entity  may  not 
vary  (or  be  adjusted  or  renegotiated)  in 
any  manner  based  on  the  volume  or 
value  of  any  expected  referrals  to  or 
business  otherwise  generated  for  the 
entity  by  the  practitioner  for  which 
payment  may  be  made  in  whole  or  in 
part  under  Medicare  or  a  State  health 
care  program. 

(7)  The  practitioner  agrees  to  treat 
patients  receiving  medical  benefits  or 
assistance  under  title  XVm  or  XIX  of  the 
Act 

(0)  Obstetrical  malpractice  insurance 
subsidies.  As  used  in  section  1128B  of 
the  Act.  "remuneration"  does  not 
include  any  payment  made  by  a  hospital 
or  other  entity  to  another  entity  that  is 
providing  malpractice  insurance 
regulated  by  State  law.  where  such 
payment  is  used  to  pay  for  some  or  all 
of  the  costs  of  malpractice  insurance 
premlimis  for  a  practitioner  who 
engages  in  obstetrical  practice 
(including  a  certified  nurse-midwife  as 
defined  in  section  1861(gg)  of  the  Act) 
in  primary  care  HPSAs,  as  long  as  all  of 
the  following  eight  standards  are  met — 

(1)  The  payment  is  made  in 
accordance  vrith  a  written  agreement 


between  the  entity  paying  the  premiums 
and  the  practitiooer.  indiich  sets  out  the 
payments  to  be  made  by  the  entity,  and 
the  terms  luwler  which  the  payments  are 
to  be  provided. 

(2)  At  least  85  percent  of  the 
practitioner's  obstetrical  patients  treated 
under  the  coverage  of  the  melprtctice 
insurance  must  either — 

(i)  Reside  in  an  area  designated  by  the 
Secretary  under  part  5  of  this  title  as 
having  a  shortage  of  primary  medical 
care  manpower,  or 

(ii)  Be  part  of  a  population  group 
designated  by  the  Secretary  under  part 
5  of  this  title  as  having  a  shortage  of 
primary  medical  care  manpower. 

(3)  There  is  no  requirement  that  the 
practitioner  make  referrals  to,  be  in  a 
position  to  make  or  influence  referrals 
to,  or  otherwise  generate  business  for 
the  entity  as  a  condition  for  receiving 
the  benefits. 

(4)  The  practitioner  is  not  restricted 
from  establishing  staff  privileges  at, 
refiorring  any  service  to,  or  otherwise 
generating  any  business  for  any  other 
entity  of  his  or  her  choosing. 

(5)  The  amount  of  payment  may  not 
vary  based  on  the  volume  or  value  of 
any  previous  or  expected  referrals  to  or 
business  otherwise  generated  for  the 
entity  by  the  practitioner  for  which 
payment  may  be  made  La  whole  or  in 
part  imder  Medicare  or  a  State  health 
care  program. 

(6)  The  practitioner  agrees  to  treat 
obstetrical  patients  who  receive  medical 
assistance  under  title  XIX  of  the  Act. 

(7)  The  insurance  premium  is 
calculated  based  on  a  bona  fide 
assessment  of  the  Uability  risk  covered 
under  the  insurance  policy. 

(p)  Referral  agreements  for  specialty 
services.  As  used  in  section  1128B  of  the 
Act,  "remun»ation"  does  not  include 
any  exchange  of  value  among 
individuals  and  entities  where  one  party 
agrees  to  refer  a  patient  to  the  other 
party  for  the  provision  of  a  specialty 
service  payable  in  whole  or  in  part 
under  Medicare  or  a  State  health  care 
program  in  return  for  an  agreement  on 
the  part  of  the  other  party  to  refiar  that 
patient  back  at  a  mutually  agreed  upon 
time  or  circumstance  as  long  as  the 
following  three  standards  are  met — 

(1)  The  service  for  which  the  referral 
is  made  is  not  within  the  medical 
expertise  of  the  reDBrring  individual  or 
entity,  but  is  within  the  special 
expertise  of  the  other  party  receiving  the 
referral 

(2)  The  parties  receive  no  payment 
fiom  each  other  ka  the  referraL 

(3)  Unless  both  parties  belong  to  the 
same  group  practice  as  defined  in 
paragraph  (a)  of  this  section,  the  only 
exchange  of  value  between  the  parties  is 


the  remuneration  the  parties  receive 
directly  from  third-party  payors  or  the 
patient  compensating  the  parties  for  the 
services  they  each  have  furnished  to  the 
patient. 

(q)  Cooperative  hospital  service 
organizations.  As  used  in  section  1128B 
of  the  Act,  "remuneration"  does  not 
include  any  payment  made  between  a 
cooperative  hospital  service 
organization  (CHSO)  and  its  patron- 
hospital,  both  of  which  are  described  in 
section  501(e)  of  the  Internal  Revenue 


Code  of  1986  and  are  tax-exempt  under 
section  501(c)(3)  of  the  Internal  Revenue 
Code,  where  the  CHSO  is  wholly  owned 
by  two  or  more  patron-hospitals,  as  long 
as  all  of  the  standards  are  met  within 
either  of  the  following  two  categories  of 
pavments — 

(1)  If  the  patron-hospital  makes  a 
payment  to  the  CHSO,  it  must  be  for  the 
pmpose  of  paying  for  the  bona  fide 
operating  expenses  of  the  CHS0. 

(2)  If  the  On  SO  makes  a  payment  to 
the  patron-hospital,  it  must  be  for  the 
purpose  of  paying  a  distribution  of  net 


earnings  required  to  be  made  under 
section  501(e)(2)  of  the  Internal  Revenue 
Code  of  1986. 

Dated:  February  17, 1993. 
Bryan  B.  Mitchell, 
Principal  Deputy  Inspector  General. 

Approved:  June  28, 1993. 
Doniu  E.  ShalaU, 

Secretary,  Department  of  Health  and  Human 

Services. 

(FR  Doc.  93-22871  Filed  9-20-93,  8:45  am] 
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This  section  o<  the  FEDERAL  REQISTER 
contains  documents  other  than  ni««  or 
proposed  rules  that  are  applicable  to  the 
public.  Notices  of  hearings  and  Investigations, 
committee  meetirtgs,  agerxry  decisions  arx) 
rulings,  delegations  of  authority,  filing  of 
petitiortt  and  appttcations  and  agency 
statements  of  organizatKin  and  functions  are 
examples  of  documents  appearing  in  this 
section. 


DEPARTMENT  OF  AGRICULTURE 

Animal  and  Plant  Health  inspection 
Service 

[Docltet  No.  93-124-1] 

Availability  of  Environmental 
Assessment  and  Finding  of  No 
Significant  Impact 

AGENCY:  Animal  and  Plant  Health 
Inspection  Service.  USDA. 
ACTION:  Notice. 

SUMMARY:  We  are  advising  the  pubUc 
that  an  environmental  assessment  and 
finding  of  no  significant  impact  have 
been  prepared  by  the  Animal  and  Plant 
Health  Inspection  Service  relative  to  the 
issuance  of  a  permit  to  allow  the  field 
testing  of  genetically  engineered 
organisms.  The  environmental 
assessment  provides  a  basis  for  our 
conclusion  that  the  field  testing  of  the 
genetically    -^.gineered  organisms  will 
not  present  a  risk  of  introducing  or 
disseminating  a  plant  pest  and  will  not 
have  a  significant  impact  on  the  quality 
of  the  human  environment.  Based  on  its 
finding  of  no  significant  impact,  the 


Animal  and  Plant  Health  Inspection 
Service  has  determined  that  an 
environmental  impact  statement  need 
not  be  prepared. 

ADDRESSES:  Copies  of  the  enviromnental 
assessment  and  finding  of  no  significant 
impact  are  available  for  public 
inspection  at  USDA,  room  1141,  South 
Building,  14th  Street  and  Independence 
Avenue  SW.,  Washington,  DC,  between 
8  a.m.  and  4:30  p.m.,  Monday  through 
Friday,  except  boUdays.  Persons 
wishing  to  inspect  those  documents  are 
encouraged  to  call  ahead  on  (202)  690- 
2817  to  facilitate  entry  into  the  reading 
room. 

FOR  FURTHER  INFORMATION  CONTACT:  Dr. 
Arnold  Foudin,  Deputy  Director, 
Biotechnology  Permits,  BBEP,  APHIS. 
USDA,  room  850,  Federal  Building, 
6505  Belcrest  Road,  Hyattsville,  MD 
20782,  (301)  436-7612.  For  copies  of  the 
environmental  assessment  and  finding 
of  no  significant  impact,  write  to  Mr. 
Clayton  Givens  at  the  same  address. 
Please  refer  to  the  permit  numbers  listed 
below  when  ordering  documents. 
SUPPLEMENTARY  INFORMATKSN:  The 
regulations  in  7  CFR  part  340  (referred 
to  below  as  the  regulations)  regulate  the 
introduction  (importation,  interstate 
movement,  and  release  into  the 
environment)  of  genetically  engineered 
organisms  and  products  that  are  plant 
pests  or  that  there  is  reason  tojbeheve 
are  plant  pests  (regulated  articles).  A 
permit  must  be  obtained  before  a 
regulated  article  may  be  introduced  into 
the  United  States.  The  regulations  set 
forth  the  procedures  for  obtaining  a 


limited  permit  for  the  importation  or 
interstate  movement  of  a  regulated 
article  and  for  obtaining  a  permit  for  the 
release  into  the  environment  of  a 
regulated  article.  The  Animal  and  Plant 
Heialth  Inspection  Service  (APHIS)  has 
stated  that  it  would  prepare  an 
environmental  assessment  and,  when 
necessary,  an  environmental  impact 
statement  before  issuing  a  permit  for  the 
release  into  the  environment  of  a 
regulated  article  (see  52  FR  22906). 

In  the  course  of  reviewing  each  permit 
application.  APHIS  assessed  the  impact 
on  the  environment  that  releasing  the 
organisms  under  the  conditions 
described  in  the  permit  appUcation 
would  have.  APHIS  has  issued  a  permit 
for  the  field  testing  of  the  organisms 
listed  below  after  concluding  that  the 
organisms  will  not  present  a  risk  of 
plant  pest  introduction  or  dissemination 
and  will  not  have  a  significant  impact 
on  the  quality  of  the  human 
environment.  The  environmental 
assessment  and  finding  of  no  significant 
impact,  which  are  based  on  data 
submitted  by  the  applicant  and  on  a 
review  of  other  relevant  literature, 
provide  the  public  with  documentation 
of  APHIS'  review  and  analysis  of  the 
environmental  impact  associated  with 
conducting  the  field  tests. 

The  environmental  assessment  and 
finding  of  no  significant  impact  have 
been  prepared  by  APHIS  relative  to  the 
issuance  of  a  permit  to  allow  the  field 
testing  of  the  following  genetically 
engineered  organisms: 


Permit  No. 

Permittee 

Date 

Issued 

Organisms 

Field  test 
location 

93-167-01  _ 

University       of       Hawaii, 
Manoa. 

08-25-93 

Lettuce    plants   genetically 
engineered    to    express 
resistance     to     tomato 
spotted  wilt  virus. 

Hawaii. 

The  environmental  assessment  and 
finding  of  no  significant  impact  have 
been  prepared  in  accordance  with:  (1) 
The  National  Environmental  Policy  Act 
of  1969  (NEPA)(42  U.S.C.  4321  et  seq.), 
(2)  Regulations  of  the  Council  on 
Environmu..;al  Quality  for 
Implementing  the  Procedviral  Provisions 
of  NEPA  (40  CFR  parts  1500-1508),  (3) 
USDA  Regulations  Implementing  NEPA 
(7  CFR  part  lb),  and  (4)  APHIS 


Guidelines  Implementing  NEPA  (44  FR 
50381-50384,  August  28. 1979.  and  44 
FR  51272-51274.  August  31. 1979). 

Done  in  Washington,  DC.  this  15th  day  of 
September  1993. 
Lonnie  I.  King, 

Acting  Administrator,  Animal  and  Plant 
Health  Inspection  Service. 
IFR  Doc.  93-23048  Filed  9-20-93;  8:45  ami 
BtLUNQ  cooe  Mie-S4-y 


COIMMISSION  ON  CIVIL  RIGHTS 

Agenda  and  Notice  of  Public  Meeting 
of  the  South  Dakota  Advisory 
Committee 

Notice  is  hereby  given,  pursuant  to 
the  provisions  of  the  rules  and 
regulations  of  the  U.S.  Commission  on 
Civil  Rights,  that  a  factfinding  meeting 
of  the  South  Dakota  Advisory 
Conmiittee  will  be  held  from  9  a.m.  to 
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8  p.m.  on  Friday.  October  29, 1993.  at 
the  Hilton  Inn.  445  Mt.  Rushmore  Road, 
Rapid  aty.  South  Dakota  57701.  The 
purpose  of  the  meeting  is  to  receive 
information  on  the  subject  of 
employment  discrimination  against 
women  in  South  Dakota. 

Persons  desiring  additional 
information,  or  planning  a  presentation 
to  the  Committee,  should  contact 
Committee  Chairperson  Rae  Bumette  or 
William  F.  Muldrow,  Director  of  the 
Rocky  Moimtain  Regional  Office,  303- 
866-1040  CTDD  303-866-1049). 
Hearing-impaired  persons  who  will 
attend  the  meeting  and  require  the 
services  of  a  sign  language  interpreter 
should  contact  the  Regional  Office  at 
least  five  (5)  working  days  before  the 
scheduled  date  of  the  meeting. 

The  meeting  will  be  conducted 
pursuant  to  the  provisions  of  the  rules 
and  regulations  of  the  Commission. 

Dated  at  Washington,  DC,  September  14, 
1993. 

Carol-Lee  Hurley, 

Chief,  Regional  Programs  Coordination  Unit. 
(FR  Doc.  93-22974  Filed  9-2Q-93;  8:45  am] 

BtLUNQ  CODE  633»-01-P 


DEPARTMENT  OF  COMMERCE 

Agency  Form  Under  Review  by  the 
Office  of  Marwgement  and  Budget 

DOC  has  submitted  to  the  Office  of 
Management  and  Budget  (OMB)  for 
clearance  the  following  proposal  for 
collection  of  information  under  the 
provisions  of  the  Paperwork  Reduction 
Act  (44  U.S.C.  chapter  35). 

Agency:  Bureau  of  the  Census. 

Title:  Special  Population  Censuses. 

Form  Numbers):  SC-19,  SC-19AR. 

Agency  Approval  Number:  0607- 
0368. 

Type  of  Request:  Revision  of  a 
currently  approved  collection. 

Burden:  25,417  hours. 

Number  of  Respondents:  300,000. 

Avg  Hours  Per  Response:  5  minutes. 

Needs  and  Uses:  The  special  census 
program  is  a  service  offered  and 
performed  contractually  by  the  Census 
Bureau  for  states,  counties,  and  other 
governmental  units  which  require 
current  population  data  between 
decennial  censuses.  Since  many  states 
distribute  funds  based  on  current 
population  statistics,  many  local 
jurisdictions  use  the  special  census  data 
to  apply  for  state  funds.  The  Census 
Bureau  also  uses  special  census  data  as 
a  part  of  the  Bureau's  local  population 
estimates  calculations.  Additionally,  we 
are  requesting  clearance  to  use  the 
special  census  program  to  research  the 
use  of  administrative  records  for  the 


2000  census.  We  will  be  collecting 
selected  additional  data  iom  a  sample 
of  respondents  in  order  to  match  this 
data  with  administrative  records.  The 
additional  information  collected  will  be 
complete  address,  telephone  number, 
complete  date  of  birth,  and  social 
security  number. 

Affected  Public:  Individuals  or 
households. 

Frequency:  As  requested. 

Respondent's  Obligation:  Voluntary . 

OMB  Desk  Officer:  Meria  Gonzalez, 
(202)  395-7313. 

Copies  of  the  above  information 
collection  proposal  can  be  obtained  by 
calling  or  writing  Edward  Michals.  DOC 
Forms  Clearance  Officer,  (202)  482- 
3271,  Department  of  Commerce,  room 
5312, 14th  and  Constitution  Avenue, 
NW,  Washington,  DC  20230. 

Written  comments  and 
recommendations  for  the  proposed 
information  collection  should  be  sent  to 
Maria  Gonzalez.  OMB  Desk  Officer, 
room  3208,  New  Executive  Office 
Building,  Washington,  DC  20503. 

Dated:  September  15, 1993. 
Edward  Michals, 

Departmental  Forms  aeaiance  Officer,  Office 

of  Management  and  Organization. 

[FR  Doc.  93-23084  Filed  9-20-93;  8:45  am) 

BaUNQ  COOC  3E10-07-F 


International  Trad*  Administration 
[A-47&-411  and  A-588-831] 

Initiation  of  Antidumping  Duty 
Investigations:  Grairt-Oriented 
Electrical  Steel  From  Italy  and  Japan 

AGENCY:  Import  Administration. 
International  Trade  Administration, 
Department  of  Commerce. 

EFFECnVE  DATE:  September  21. 1993. 

FOR  FURT>4ER  INFOWMATION  CONTACT: 

Edward  Easton  or  Andrew  McGilvray, 
Office  of  Antidumping  Investigations, 
Import  Administration,  International 
Trade  Administration,  U.S.  Department 
of  Commerce,  14th  Street  and 
Constitution  Avenue,  NW.,  Washington. 
DC  20230;  telephone  (202)  482-1777 
and  482-0108,  respectively. 

Initiatioiu 

The  Petition 

On  August  26, 1993,  we  received  a 
petition  filed  in  proper  form  by 
Allegheny  Ludlum  Corporation,  Armco, 
Inc.,  United  Steelworkers  of  America, 
Butler  Armco  Independent  Union,  and 
Zanesville  Armco  Independent  Union 
(petitioners)  against  Italy  and  by 
Allegheny  Ludlum  Corp.  and  United 
Steelworkers  of  America  (petitioners) 


against  Japan.  In  accordance  with  19 
CFR  353.12,  petitioners  allege  that 
grain-oriented  electrical  steel  fttim  Italy 
and  Japan  is  being,  or  is  likely  to  be, 
sold  in  the  United  Stages  at  less  than  fair 
value  within  the  meaning  of  section  731 
of  the  Tariff  Act  of  1930,  as  amended 
(the  Act),  and  that  these  imports  are 
materially  injuring,  or  threaten  material 
injvury  to,  a  U.S.  industry. 

Petitioners  state  that  (hey  are  the  only 
U.S.  producers  of  grain-oriented 
electrical  steel,  and  that,  therefore,  they 
have  standing  to  file  the  petition 
because  they  are  interested  parties  as 
defined  under  section  771(9)(C)  of  the 
Act,  and  because  the  petition  is  being 
filed  on  behalf  of  the  U.S.  industry 
producing  the  product  subject  to  these 
investigations.  If  any  interested  party,  as 
described  under  paragraphs  (C),  (D),  (E) 
or  (F)  of  section  771(9)  of  the  Act, 
wishes  to  register  support  for,  or 
opposition  to,  the  petitions,  such  party 
should  file  a  written  notification  with 
the  Assistant  Secretary  for  Import 
Administration. 

Scope  of  Investigations 

The  product  covered  by  these 
investigations  is  certain  grain-oriented 
silicon  electrical  steel,  which  is  a  flat- 
rolled  alloy  steel  product  containing  by 
weight  at  least  0.6  percent  of  silicon,  not 
more  than  0.08  percent  of  carbon,  not 
more  than  1.0  percent  of  aluminum,  and 
no  other  element  in  an  amount  that 
would  give  the  steel  the  characteristics 
of  another  alloy  steel,  of  a  thickness  of 
no  more  than  0.560  millimeters,  in  coils 
of  any  width,  or  in  straight  lengths 
which  are  of  ^  width  measuring  at  least 
10  times  the  thickness,  as  currently 
classifiable  in  the  Harmonized  Tariff 
Schedvde  of  the  United  States  (HTS) 
imder  item  numbers  7225.10.0030. 
7225.30.7000.  7225.40.7000. 
7225.50.8000,  7225.90.0000, 
7226.10.1030.  7226.10.5015. 
7226.10.5065.  7226.91.7000, 
7226.91.8000.  7226.92.5000, 
7226.92.7050.  7226.92.8050, 
7226.99.0000.  7228.30.8050, 
7228.60.6000,  and  7229.90.1000. 
Although  the  HTS  subheadings  are 
provided  for  convenience  and  customs 
purposes,  our  written  description  of  the 
scope  of  these  proceedings  are 
dispositive. 

United  States  Price 

Italy 

Petitioners  based  United  States  Price 
(USP)  on  information  obtained  by  a 
consultant.  The  consultant  had 
furnished  U.S.  price  quotes  for  subject 
merchandise  delivered  to  the  United 
States.  Petitioners  calculated  USP  by 
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making  deductions  for  ocean  freight, 
marine  insurance,  U.S.  duties,  U.S. 
merchandise  processing  fees,  and  U.S. 
harbor  maintenance  fees. 

Japan 

Petitioners  based  USP  on  information 
obtained  by  a  consultant.  The 
consultant  had  furnished  U.S.  price 
quotes  for  subject  merchandise  FOB 
Japanese  port.  Petitioners  calculated 
USP  by  making  deductions  for  foreign 
inland  freight  and  discounts  and 
rebates. 

Foreign  Market  Value 

Italy 

Petitioners  claim  that  home  market 
prices  cannot  be  used  as  a  basis  for 
estimating  foreign  market  value  (FMV) 
because  these  prices  are  below  the  cost 
of  production  of  ILVA  S.p.A.,  the 
company  that  allegedly  exports  all  of 
the  subject  merchandise  to  the  United 
States  from  Italy.  Therefore,  petitioners 
based  FMV  on  constructed  value, 
pursuant  to  Section  773(e)(1)  of  the  Act. 
Petitioners  obtained  from  consultants 
prices  for  the  subject  merchandise  sold, 
or  offered  for  sale,  in  Italy. 

The  quoted  prices  in  Italy  were  ex- 
factory  and  net  of  applicable  taxes. 
Petitioners  then  compared  these  prices 
to  a  cost-of-production  based  on  U.S. 
manufacturers'  experience,  adjusted  for 
known  differences  in  costs  between  the 
United  States  and  Italy.  Based  on  this 
analysis,  petitioners  determined  that  the 
quoted  home  market  prices  were  below 
the  cost  of  production. 

To  calculate  constructed  value, 
petitioners  adjusted  the  average  cost  of 
manufactxire  for  known  differences  in 
costs  between  the  United  States  and 
Italy,  using  the  January  1993  monthly 
average  exchange  rate  pubUshed  in  the 
IMF's  International  Financial  Statistics. 
The  statutory  minimum  percentages  for 
selling,  general  and  administrative 
expenses  and  for  profit  were  relied  upon 
in  the  calculation.  Petitioners  added  an 
amount  for  export  packing  and  then 
deducted  home  market  credit  expenses. 
Because  an  accurate  measure  of  credit 
terms  for  U.S.  sales  was  unavailable, 
petitioners  did  not  add  U.S.  credit 
expenses  to  constructed  value. 

The  margin  of  dumping  of  grain- 
oriented  electrical  steel  from  Italy 
alleged  by  petitioners  is  60.79  percent. 

Japan 

Petitioners  based  FMV  on  deUvered 
home  market  prices  obtained  by  a 
consultant  for  subject  merchandise 
offered  by  two  Japanese  producers. 
Deductions  were  made  for  inland 
freight,  rebates  and  promotions, 


advertising,  warranties  and  guarantees, 
trade  discounts  and  credit. 
Circimistance  of  sale  adjustments  were 
calculated  for  advertising  and 
warranties.  Petitioners  deducted  home 
market  credit  and  added  U.S.  credit. 
Petitioners  added  an  amount  for  export 
packing  but  made  no  adjustment  for 
taxes,  as  prices  were  quoted  exclusive  of 
the  Japanese  consumption  tax.  Net 
prices  were  converted  to  dollars  by 
using  the  contemporaneous  exchange 
rates  from  the  Federal  Reserve. 

Based  on  comparison  of  USP  and 
FMV,  petitioners  allege  dumping 
margins  of  grain-oriented  electrical  steel 
from  Japan  ranging  from  30.91  to  32.46 
percent. 

Initiation  of  Investigations 

Pxirsuant  to  section  732(c)  of  the  Act, 
the  Department  must  determine,  within 
20  days  after  a  petition  is  fried,  whether 
a  petition  sets  forth  allegations 
necessary  for  the  initiation  of  an 
antidumping  duty  investigation,  and 
whether  the  petition  contains 
information  reasonably  available  to 
petitioners  supporting  the  allegation. 

We  have  examined  the  petitions  on 
grain-oriented  electrical  steel  from  Italy 
and  Japan  and  have  found  that  it  meets 
the  requirements  of  section  732(b)  of  the 
Act.  Therefore,  we  are  initiating 
antidumping  duty  investigations  to 
determine  whether  imports  of  grain- 
oriented  electrical  steel  from  Italy  and 
Japan  are  being,  or  are  likely  to  be,  sold 
in  the  United  States  at  less  than  fair 
value. 

Petitioners'  analysis  provides 
reasonable  grounds  to  believe  or  suspect 
the  ILAV  has  made  sales  in  the  home 
market  at  prices  below  the  cost  of 
production.  (See  the  September  14, 
1993,  Memorandum  to  the  Director  of 
the  Office  of  Accounting.  "Review  of 
Cost  Allegation  for  Grain-Oriented 
Electrical  Steel  from  Italy  from  Italy- 
ILVA  S.p.A.")  Petitioners  have 
compared  ILVA-specific  prices  to  the 
cost  of  production,  which  includes 
ILVA-specific  data  where  available. 
Therefore,  pursuant  to  section  773(b)  of 
the  Act,  we  are  initiating  an 
investigation  to  determine  whether 
Italian  home  market  sales  (or  third- 
country  sales  in  the  event  that  we 
determine  that  the  home  market  is  not 
viable)  are  made  at  prices  below  the  cost 
of  production. 

rrc  Notification 

Section  732(d)  of  the  Act  requires  us 
to  notify  the  International  Trade 
G^mmission  (ITC)  of  this  action  and  we 
have  done  so. 


Preliminary  Determination  by  the 
International  Trade  Commission 

The  rrc  will  determine  by  October 
10, 1993,  whether  there  is  a  reasonable 
indication  that  imports  of  grain-oriented 
electrical  steel  from  Italy  and  Japan  are 
materially  injuring,  or  threaten  material 
injury  to,  a  U.S.  industry.  Pursuant  to 
section  733(a)  of  the  Act.  negative  ITC 
determinations  will  result  in  the 
investigations  being  terminated; 
otherwise,  the  investigations  will 
proceed  according  to  statutory  and 
regulatory  time  limits. 

This  notice  is  published  pursuant  to 
section  732(c)(2)  of  the  Act  and  19  CFR 
353.13(b). 

Dated:  September  15. 1993. 
Joseph  A.  Spetrini. 
Acting  Assistant  Secretary  for  Import 
Administration. 
[FR  Doc.  93-23076  Filed  9-20-93;  8:45  am) 

MLUNO  COM  KIO-OS-W 

[C-475-«12] 

Initiation  of  Countervailing  Duty 
Investigation:  Graln-Orlented  Electrical 
Steel  From  Italy 

AGENCY:  Import  Administration, 
International  Trade  Administration, 
Department  of  Commerce. 
EFFECTIVE  DATE:  September  21, 1993. 
FOR  FURTHER  INFORMATION  CONTACT: 
Stephanie  L.  Hager,  Annika  O'Hara.  or 
David  Boyland,  Office  of  Countervailing 
Investigations.  U.S.  Department  of 
Commerce,  room  3099. 14th  Street  and 
Constitution  Avenue.  NW..  Washington. 
DC  20230;  telephone  (202)  482-5055. 
(202)  482-4198.  and  (202) 482-0588. 

INmATION: 

The  Petition 

On  August  26, 1993,  Allegheny 
Ludlum  Corp.,  Armco,  Inc.,  United 
Steelworkers  of  America.  Butler  Armco 
Independent  Union,  and  Zanesville 
Armco  Independent  Union  (hereinafter, 
"petitioners")  filed  with  the  Department 
of  Commerce  ("the  Department")  a 
countervailing  duty  petition  on  behalf  of 
the  United  States  industry  producing 
grain-oriented  electrical  steel 
(hereinafter,  "electrical  steel").  In 
accordance  with  section  701  of  the 
Tariff  Act  of  1930,  as  amended  ("the 
Act"),  the  petitioners  allege  that 
manufocturers,  producers,  or  exporters 
of  the  subject  merchandise  in  Italy 
receive  countervailable  subsidies. 

Injury  Test 

Because  Italy  is  a  "country  under  the 
Agreement"  within  the  meaning  of 
section  701(b)  of  the  Act.  Title  VII  of  the 
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Act  applies  to  this  investigation. 
Accordingly,  the  U.S.  International 
Trade  Commission  ("ITC")  must 
determine  whether  imports  of  the 
subject  merchandise  from  Italy 
materially  injure,  or  threaten  material 
injury  to,  a  U.S.  industry. 

Standing 

Petitioners  have  stated  that  they  have 
standing  to  file  the  petition  because  they 
are  interested  parties  as  defined  in 
sections  771(9)(C)  and  771(9)(D)  of  the 
Act  and  that  they  have  filed  the  petition 
on  behalf  of  the  U.S.  industry  producing 
the  like  product.  If  any  interested  party, 
as  described  in  sections  771(9)  (C),  (D), 
(E),  or  (F)  wishes  to  register  support  for, 
or  opposition  to,  this  petition,  such 
party  should  file  written  notification 
with  the  Assistant  Secretary  for  Import 
Administration,  room  B-099,  U.S. 
Department  of  Commerce,  14th  Street 
and  Constitution  Avenue.  NW., 
Washington.  DC  20230. 

Scope  of  the  Investigation 

The  products  covered  by  this 
investigation  are  certain  grain-oriented 
silicon  electrical  steel,  which  are  flat- 
rolled  alloy  steel  products  containing  by 
weight  at  least  0.6  percent  of  silicon,  not 
more  than  0.08  percent  of  carbon,  not 
more  than  1.0  percent  of  aluminum,  and 
no  other  element  in  an  amount  that 
would  give  the  steel  the  characteristics 
of  another  alloy  steel,  of  a  thickness  of 
no  more  than  0.560  millimeters,  in  coils 
of  any  width,  or  in  straight  lengths 
which  are  of  a  width  measuring  at  least 
10  times  the  thickness,  as  currently 
classifiable  in  the  HTS  imder  item 
numbers  7225.10.0000,  7225.30.7000, 
7225.40.7000,  7225.50.8000, 
7225.90,0000,  7226.10.1010, 
7226.10.5030,  7226.10.5060. 
7226.91.7000,  7226.91.8000, 
7226.92.5000,  7226.92.7050, 
7226.92,8050,  7226.99,0000, 
7228.30.8050,  7228,60,6000,  and 
7229,90.1000.  Although  the  Harmonized 
Tariff  Schedule  of  the  United  States 
("HTS")  subheadings  are  provided  for 
convenience  and  customs  purposes,  our 
written  descriptions  of  the  scope  of  this 
proceeding  is  dispositive. 

Allegation  of  Subsidies 

Section  702(b)  of  the  Act  requires  the 
Department  to  initiate  a  coiintervailing 
duty  proceeding  whenever  an  interested 
party  files  a  petition,  on  behalf  of  an 
industry,  that  (1)  alleges  the  elements 
necessary  for  an  imposition  of  a  duty 
under  section  701(a),  and  (2)  is 
accompanied  by  information  reasonably 
available  to  the  petitioner  siipporting 
the  allegatioils. 


Initiation  oi  a  Countervailing  Duty 
Investigation 

The  Department  has  examined  the 
petition  on  electrical  steel  from  Italy 
and  found  that  it  complies  with  the 
requirements  of  section  702(b)  of  the 
Act.  Therefore,  in  accordance  with 
section  702  of  the  Act,  we  are  initiating 
a  coimtervailing  duty  investigation  to 
determine  whether  manufacturers, 
producers,  or  exporters  of  electrical 
steel  from  Italy  receive  subsidies. 

We  are  including  in  our  investigation 
the  following  programs  alleged  in  the 
petition  to  have  provided  subsidies  to 
producers  of  the  subject  merchandise  in 
Italy: 

1.  Equity  Infusions 

(a)  Equity  infusions  provided  to  Temi 
(a  predecessor  company  to  Ilva)  in 
1978, 1980  through  1982,  and  1984 
through  1987;  and 

(b)  Equity  Infusions  provided  to  Ilva 
from  1989  through  1991 

2.  Debt  Forgiveness  in  Connection  with 

the  1987-88  Restructuring  Plan 

3.  Debt  Forgiveness  in  Connection  with 

the  Transfer  of  Temi 's  assets  to  Ilva 

4.  Government  Loan  Guarantees 

5.  Preferential  Financing  under  Law 

675/77 

(a)  Loans  from  the  Ministry  of 
Industry 

(b)  IRI  Bond  Issue  Loan 

(c)  Interest  Contributions 

(d)  Capital  Grants/Grants  to  Ilva 

(e)  Personnel  Retraining  Grants 

(f)  VAT  Reductions 

6.  Interest  Grants  for  "Indirect  Debts" 

under  Law  750/81 

7.  Urban  Redevelopment  Packages 

under  Law  181 

8.  Social  Security  Exemptions 

9.  Interest  Subsidies  under  Law  617/81 

10.  Interest  Contributions  under  the 

Sabatini  Law 

11.  Finsider  Financing 

12.  Subsidized  IMl  Export  Financing 

13.  National  Research  Plan  for  the  Iron 

and  Steel  Industry  Grant 

14.  Early  Retirement 

15.  Exchange  Risk  Guarantee  Program 

16.  Exemption  from  ILOR  and  IRPEG 

Taxes 

17.  ECSC  Article  54  Loans 

18.  European  Social  Fund  Grants 

19.  ECSC  Redeployment  Aid  (Article 

56(2)(b)) 
We  are  not  including  the  following 
programs  alleged  to  be  benefitting 
producers  of  die  subject  merchandise  in 
Italy. 

1.  Temi's  1990  Contribution  of  Assets  to 
Ilva 

After  the  1988  transfer  of  some  of  its 
assets  to  Ilva  (see  section  3,  above), 
Temi  was  left  with  596.4  billion  lire  in 


assets,  the  same  amount  in  liabihties, 
and  no  equity.  These  remaining  assets 
were  later  transferred  to  Ilva  in  1990, 

Petitioners  reason  that  either  Temi 
revalued  the  assets  prior  to  their  transfer 
to  Ilva,  or  Ilva  received  the  assets  at  an 
inflated  value.  In  either  event,  Temi 
benefitted  from  this  asset  transfer, 
according  to  petitioners.  Petitioners 
assume  that  the  assets  were  indeed 
written  down  and  that  the  GOI  covered 
the  resulting  loss  incurred  by  Temi 
which  did  not  have  any  capital  left  and, 
therefore,  was  unable  to  cover  such 
write-down. 

Petitioners  have  not  shown  that  there 
is  a  benefit  associated  with  the  1990 
asset  transfer  of  Temi's  residual  assets 
to  Ilva.  Petitioners  have  not  provided 
any  evidence  in  support  of  their 
allegation  that  Temi  wrote  down  the 
assets  and  that  the  company  was 
subsequently  reimbursed  by  the  GOI. 
We,  therefore,  are  not  including  this , 
allegation  in  our  investigation. 

2.  Law  464/72  Financing 

Petitioners  state  that  Article  1  of  Law 
464/72  provides  wage  subsidies  to 
workers  laid  off  for  specified  reasons, 
including  restructuring  of  industrial 
enterprises.  Article  9  of  that  law 
provides  "tax  and  credit  measures"  for 
enterprises  engaged  in  conversion, 
reorganization,  etc.  when  criteria  with 
regards  to  the  number  of  workers 
displaced  are  met.  Under  Law  464/72.  a 
decree  issued  by  the  Ministers  of 
Industry,  Commerce  and  Artisanry.  of 
the  Treasury,  of  the  State  Shareholdings, 
and  of  Labor  and  Social  Welfare 
specifies  the  measures  to  be  extended  to 
qualifying  companies. 

Petitioners  maintain  that,  given  the 
amoimt  of  discretion  with  which  the 
Ministers  Usted  above  allocate  the 
benefits  under  Law  464,  it  should  be 
concluded  that  the  benefits  are  directed 
to  specific  industries  and  that  the 
benefits  are,  thus,  countervailable. 
Petitioners  also  note  the  significant 
amount  of  financing  under  this  program 
that  Temi  received  from  IMI,  i.e.,  the 
fluctuating  loan  balances  from  this 
program  in  1978,  as  well  as  each  of  the 
years  1982  through  1988. 

Petitioners  have  not  provided 
information  as  to  how  the  mere 
existence  of  ministerial  discretion 
indicates  that  this  program  was  used  m 
favor  of  a  particular  enterprise  or 
industry.  Therefore,  we  are  not 
including  Law  464/72  financing  in  our 
investigation. 

3.  Regional  Government  Financing 

Petitioners  maintain  that  Temi 
received  preferential  financing  &t>m  the 
regions  of  Friuli  and  Umbria,  and  fit>m 
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regional  lending  institutions 
(Mediocredito  Umbro,  Cassa  di 
Rispannio  di  Trieste,  and  Cassa  di 
Rispannio  di  Lombardia).  Petitioners 
maintain  that  these  loans  provided 
countervailable  benefits  due  to  their 
preferential  nature  and  the 
uncreditworlhiness  of  Temi. 

Petitioners  have  not  even  alleged  that 
the  loans  extended  by  the  regional 
entities  listed  above  were  made 
pursuant  to  measures  specific  to  the 
steel  industry.  We  note  that  §  355.44b{9) 
of  the  Department's  Proposed 
Regulations  states  that  the  Department 
will  not  investigate  a  loan  from  a 
government-owned  bank  absent 
allegations  that  the  loan  was  provided  at 
the  direction  of  the  government  and  was 
provided  on  terms  inconsistent  with 
commercial  considerations.  With 
regards  to  direct  regional  government 
loans,  the  petitioners  have  not  alleged 
that  this  financing  was  a  result  of  a 
program  specifically  benefitting  the 
steel  industry.  Therefore,  we  are  not 
including  this  financing  in  our 
investigation. 

4.  IMI  Research  Loans 

According  to  petitioners,  annual  loan 
tranches  for  research  and  development 
associated  with  Temi's  "Trest"  and 
"Trest  2"  projects  provided 
countervailable  benefits  to  Temi. 
Petitioners  state  that,  while  they  cannot 
outline  the  terms  of  the  financing 
provided,  the  program  was 
countervailable  because  it  (1)  was 
pro\'ided  at  a  subsidized  rate,  and  (2) 
none  of  the  research,  to  petitioners' 
knowledge,  was  made  publicly 
available. 

Petitioners  have  not  provided 
information  as  to  how  this  funding  is 
specific  to  the  steel  industry.  Without 
allegations  of  specificity,  the  fact  that 
the  research  results  were  not  disclosed 
to  the  public  does  not  mean  that  the 
program  is  countervailable.  Due  to  the 
lack  of  a  specificity  allegation,  we  are 
not  including  the  IMI  research  loans  in 
our  investigation. 

5.  Subsidized  Short-Term  Financing 
Petitioners  state  that  Temi  received 

short-term  financing  from  a  number  of 
related  entities:  Finsider,  IRI,  Finsider 
subsidiary  Istituto  Ligure  Interessenze 
Industriali  e  Commerciali  (ILUC), 
Temi's  subsidiaries  Teminoss  and 
Industria  Acciai  Inox  S.p.A.  (I.A.I.). 
Petitioners  note  that  the  financing  from 
IRI  and  ILLIC  nominally  matured  within 
a  year  of  the  publication  of  the  Annual 
Report  in  which  the  loans  first 
appeared.  However,  according  to 
petitioners,  these  were  in  fact  long-term 
in  nature. 


(a)  Short-Term  Debt  from  IRI 
Petitioners  note  that  Temi  had  short- 
term  debt  of  15,987  and  50,893  million 
lire  with  IRI  in  1987  and  1988 
respectively.  Petitioners  claim  that  the 
balances  for  both  years,  especially  the 
second,  were  relatively  large  (for  short- 
term  debt)  and  would  have  been 
difficult  for  Temi  to  repay  in  one  year, 
given  the  company's  financial 
circumstances.  Also,  since  Temi  was 
placed  in  liquidation  by  its  parent  in 
1987,  it  is  unlikely  that  IRI  expected  to 
be  repaid  in  one  year  or  less. 

(b)  Short-Term  Debt  from  ILLIC 
Petitioners  state  that  short-term  debt 
outstanding  with  HUC,  a  sister 
company,  between  each  of  the  years 
1978  through  1988  was  in  fact  long-term 
financing.  Petitioners  note  that,  with  the 
exception  of  financing  through  the  Law 
675/77  IRI  bond  issue,  the  average  short- 
term  debt  balance  with  IRI  was  the 
largest  single  source  of  financing  for 
Temi.  Petitioners  further  maintain  that 
there  is  no  evidence  to  indicate  that  this 
debt  was  retired  each  year  as  per  normal 
short-term  debt  financing.  More  than 
likely,  according  to  petitioners,  this  debt 
was  rolled-over  each  year.  However,  the 
retirement  of  the  debt  and  its 
replacement  each  year  would  still  not 
alter  the  fact  that  Temi  was  receiving 
long-term  financing  in  the  form  of 
nominally  short-term  debt. 

Although  petitioners  have  argued  that 
this  short-term  debt  is  in  fact  long-term 
debt,  no  evidence  has  been  provided  to 
support  their  claims.  Because  short-term 
loan  benefits  are  allocated  to  the  year  in 
which  they  affect  a  company's  cash 
flow,  no  benefits  from  short-term  loans 
outstanding  in  1978-1988  would 
continue  to  exist  in  our  period  of 
investigation  (1992).  Therefore,  we  are 
not  including  these  loans  in  our 
investigation. 

6.  OECD  Nuclear  Energy  Agency 
("NEA  ")  Financing 

Temi's  1987  Annual  Report  indicates 
that  NEA  awarded  Temi  126  billion  lire 
for  a  multi-year  program  in  innovation 
of  energy-related  materials.  The  NEA  is 
an  agency  within  the  OECD  whose  main 
objective  is  to  promote  cooperation 
between  governments  of  its 
participating  countries  in  furthering  the 
development  of  nuclear  power  as  a  safe, 
environmentally  acceptable  and 
economic  energy  source.  Research  and 
development  projects  are  individually 
funded  by  participating  member 
coimtries  with  the  NEA  acting  as 
advisor  and  fodlitator.  Petitioners  allege 
that  NEA  projects  are  generally  one-time 
only  and  that  they  are  funded  by 
participating  member  countries. 


According  to  petitioners,  the  project- 
by-project  nature  of  NEA's  one-time 
only  ventures  means  that  its  programs 
can  only  target  specific  companies  for 
very  specific  research  and/or  industrial 
construction  projects.  Furthermore, 
because  recipient  companies  may  be 
entitled  to  the  exclusive  use  of  the 
results  of  the  research,  depending  on  the 
negotiated  agreement  for  the  project,  the 
grant  Temi  received  is  countervailable, 
according  to  petitioners. 

Petitionersliave  not  provided 
adequate  information  regarding  their 
allegation  that  the  one-time  only, 
project-by-project  nature  of  the 
financing  rendered  it  specific  to  an 
enterprise  or  industry.  The  project-by- 
project  nature  of  a  program,  alone,  does 
not  render  it  specific.  Therefore,  we  tire 
not  including  NEA  financing  in  our 
investigation. 

7.  Monetary  Revaluation  under  Law  72/ 
83 

Law  72/83  permitted  companies  to 
increase  the  book  value  of  their  assets 
by  specified  percentages  depending  on 
the  year  in  wnich  the  assets  were 
acquired.  The  Law  provided  that  the 
values  registered  in  the  balance  sheet 
following  revaluation  could  not  exceed 
the  values  actually  attributable  to  the 
goods.  Furthermore,  the  Law  required 
the  companies'  Board  ot  Directors  and 
Board  of  Auditors  to  identify  and  justify 
in  their  reports  the  criteria  used  in  any 
revaluation  and  to  certify  that  the 
revaluation  corresponded  to  the  actual 
values  attributable  to  the  goods. 

According  to  petitioners,  Law  72/83 
conferred  coimtervailable  benefits  on 
Temi  because  (1)  in  light  of  Temi's  poor 
financial  performance  throughout  the 
period  of  investigation,  the  1983 
revaluation  of  Temi's  assets  under  Law 
72/83  bore  little  or  no  relation  to  the 
probable  economic  utility  of  these 
assets,  and  (2)  the  certifications  by  the 
independent  auditors  in  a  niunber  of 
years  contain  statements  that  cast 
substantial  doubt  upon  the  acoiracy  and 
realism  of  the  assets  values  recorded  in 
Temi's  books.  Therefore,  because  Temi 
was  a  government-owned  and  heavily 
subsidized  company,  petitioners  beUeve 
that  it  was  not  held  to  the  letter  of  Law 
72/83.  According  to  petitioners,  at  a 
minimum,  Temi  violated  the  spirit  of 
the  law  by  revaluing  assets  that  it  had 
no  reason  to  believe  would  ever  be  put 
to  profitable  use. 

Petitioners  have  not  provided 
sufficient  evidence  indicating  that  Temi 
was.  in  fact,  exempted  from  ^e 
requirements  of  Law  72/83  for  revaluing 
its  assets.  In  addition,  there  is  no 
mention  in  the  translated  portions  of 
Temi's  1983  Aimual  Report  that  the 
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certifications  required  under  Law  72/83 
were  not  provided.  Lacking  such 
evidence,  we  find  no  basis  for  including 
this  alleged  subsidy  in  our  investigation. 

ITC  Notification 

Pursuant  to  section  702(d)  of  the  Act, 
we  have  notified  the  ITC  of  this 
initiation. 

Preliminary  Determination  by  the  ITC 

The  ITC  will  determine  by  October 
11, 1993,  whether  there  is  a  reasonable 
indication  that  an  industry  in  the 
United  States  is  being  materially 
injured,  or  is  threatened  with  material 
injury,  by  reason  of  imports  from  Italy 
of  electrical  steel.  Any  ITC 
determination  which  is  negative  will 
result  in  the  investigation  being 
terminated;  otherwise,  the  investigation 
vfill  proceed  according  to  statutory  and 
regulatory  time  Umits. 

This  notice  is  published  pursuant  to 
702(c)(2)  of  the  Act  and  19  CFR 
355.13(b). 

Dated:  Septbember  15, 1993. 

Joseph  A.  Spetrini, 

Acting  Assistant  Secretary  for  Import 
Administration. 

IFR  Doc.  93-23077  Filed  9-20-93;  8:45  ami 

BIUJNO  CODE  351»-OS-P 

IC-61 4-501] 

Low  Fuming  Brazing  Copper  Rod  and 
Wire  From  New  Zealand;  Determination 
Not  To  Revoke  Countervailing  Duty 
Order 

AGENCY:  International  Trade 
Administration/Import  Administration, 
Department  of  Commerce. 
ACTION:  Notice  of  determination  not  to 
revoke  coimtervailing  duty  order. 

SUMMARY:  The  Department  of  Commerce 
is  notifying  the  public  of  its 
determination  not  to  revoke  the 
countervailing  duty  order  on  low 
fuming  brazing  copper  rod  and  wire 
from  New  Zealand. 
EFFECTIVE  DATE:  September  21, 1993. 
FOR  FURTHER  INFORMATION  CONTACT: 
Patricia  W.  Stroup  or  Lorenza  Olivas, 
Office  of  Countervailing  Compliance, 
International  Trade  Administration, 
U.S.  Department  of  Commerce, 
Washington,  DC  20230;  telephone:  (202) 
482-0983  or  482-2786. 

SUPPLEMENTARY  INFORMATION: 

Background 

On  August  3, 1993,  the  Department  of 
Commerce  ("the  Department") 
published  in  the  Federal  Register  (58 
FR  41243)  its  intent  to  revoke  the 
coimtervailing  duty  order  on  low 


fuming  brazing  copper  rod  and  wire 
fi-om  New  Zealand  (50  FR  31368, 
August  5, 1985).  Under  19  CFR 
355.25(d)(4)(iii),  the  Secretary  of 
Commerce  will  conclude  that  an  order 
is  no  longer  of  interest  to  interested 
parties  and  will  revoke  the  order  if  no 
domestic  interested  party  objects  to 
revocation  or  no  interested  party 
requests  an  administrative  review  by  the 
last  day  of  the  fifth  aimiversary  month. 

On  August  12, 1993,  a  domestic 
interested  party,  the  Copper  and  Brass 
Fabricators  Council  (a  trade  association, 
the  majority  of  whose  members  are 
domestic  producers  of  the  like  product, 
and  whose  membership  includes  the 
petitioners  in  this  proceeding),  objected 
to  our  intent  to  revoke  the  order. 
Because  the  requirements  of  19  CFR 
355.25(d)(4)(iii)  have  not  been  met,  we 
will  not  revoke  the  order. 

This  notice  is  in  accordance  with  19 
CFR  355.25(d). 

Dated:  September  IS,  1993. 
Joseph  A.  Spetrini, 

Deputy  Assistant  Secretary  for  Compliance. 
(FR  Doc.  93-23073  Filed  9-20-93;  8:45  ami 
eaiMQ  CODE  351 0-OS-P 


North  Carolina  State  University  et  al.; 
Notice  of  Consolidated  Decision  on 
Applications  for  Duty-Free  Entry  of 
Scientific  Instruments 

This  is  a  decision  consolidated 
pursuant  to  Section  6(c)  of  the 
Educational,  Scientific,  and  Cultural 
Materials  Importation  Act  of  1966  (Pub. 
L.  89-651,  80  Stat.  897;  15  CFR  301). 
Related  records  can  be  viewed  between 
8:30  A.M.  and  5:00  P.M.  in  Room  4211, 
U.S.  Department  of  Commerce,  14th  and 
Constitution  Avenue,  N.W., 
Washington,  D.C. 

Comments:  None  received.  Decision: 
Approved.  No  instnmient  of  equivalent 
scientific  value  to  the  foreign 
instruments  described  below,  for  such 
piuposes  as  each  is  intended  to  be  used, 
is  being  manufactured  in  the  United 
States. 

Docket  Number:  93-017.  Applicant: 
North  Carolina  State  University, 
Raleigh,  NC  27695-7212.  Instrument: 
RHEED  Oscillation  System,  Model  RDV- 
48.  Manufacturer:  Staib  Instnmiente 
GmbH,  Germany.  Intended  Use:  See 
notice  at  58  FR  17862,  April  6, 1993. 
Reasons:  The  foreign  instrument 
provides:  (1)  simultaneous  line 
acquisition  and  d)'namic  fine  profile 
acquisition  with  a  time  resolution  of  25 
fi^es  per  second  and  (2)  developed 
and  demonstrated  software.  Advice 
Received  From:  National  Institute  of 
Standards  and  Technology,  August  4, 
1993. 


Docket  Number:  93-068.  Applicant: 
Washington  University,  St.  Louis,  MO 
63130.  Instrument:  Seismograph,  Model 
STS-2.  Manufacturer:  G.  Streckheisen, 
Switzerland.  Intended  Use:  See  notice  at 
58  FR  36397,  July  7, 1993.  Reasons:  The 
foreign  instrument  provides:  (1)  a 
bandwidth  of  0.003  to  5.0  Hz,  (2)  140  dB 
dynamic  range  and  (3)  portable  surface 
operation  with  self-centering  capability 
and  temperature  compensation.  Advice 
Received  From:  V .S.  Bureau  of  Mines, 
March  6. 1993  (comparable  case). 

The  National  Institute  of  Standards 
and  Technology  and  U.S.  Bureau  of 
Mines  advise  that:  (1)  The  capabilities  of 
each  of  the  foreign  instruments 
described  above  are  pertinent  to  each 
applicant's  intended  purpose  and  (2) 
they  know  of  no  domestic  instrument  or 
apparatus  of  equivalent  scientific  value 
for  the  intended  use  of  each  instrument. 

We  know  of  no  other  instrument  or 
apparatus  being  manufactured  in  the 
United  States  which  is  of  equivalent 
scientific  value  to  either  of  the  foreign 
instruments. 
Frank  W.  Creel, 

Director,  Statutory  Import  Programs  Staff. 
IFR  Doc.  93-23080  Filed  9-20-93;  8:45  am] 
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Carnegie  Mellon  University;  Notice  of 
Decision  on  Application  for  Duty-free 
Entry  of  Scientific  Instrument 

This  is  a  decision  pursuant  to  Section 
6(c)  of  the  Educational,  Scientific,  and 
Cultural  Materials  Importation  Act  of 
1966  (Pub.  L.  89-651,  80  Stat.  897;  15 
CFR  301).  Related  records  can  be 
viewed  between  8:30  AM  and  5:00  PM 
in  Room  4211,  U.S.  Department  of 
Commerce,  14th  and  Constitution 
Avenue,  N.W.,  Washington,  D.C. 

DECISION:  Denied.  AppUcant  has 
failed  to  establish  that  domestic 
instnmients  of  equivalent  scientific 
value  to  the  foreign  instrument  for  the 
intended  purposes  are  not  available. 

REASONS:  Section  301.5(e)(4)  of  the 
regulations  requires  the  denial  of 
applications  that  have  been  denied 
without  prejudice  to  resubmission  if 
they  are  not  resubmitted  within  the 
specified  time  period.  This  is  the  case 
for  the  following  docket. 

Docket  Number:  93-038.  Applicant: 
Carnegie  Mellon  University,  5000 
Forbes  Avenue.  Pittsburgh.  PA  15213- 
3890.  Instrument:  Gas  Concentration 
Analyzer,  Model  Epison  n. 
Manufacturer:  Thomas  Swann 
Instruments,  United  Kingdom.  Date  of 
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Deaial  without  Preiadiee  to 

Resubmissioa:  June  30, 1993. 

rnnkW.Crael. 

DiiBCtOT,  Statutory  hnport  Progrmms  Stmff. 

IFR  Doc  9J-23081  Fiied  9-20-M;  »;45  ■ml 
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BowfUng  Gnen  State  Utiiveraity,  et  at; 
NoMoe  ol  ConeoUdated  Oeoiaion  on 
AppUcatlons  lor  Duty-Free  Entry  of 
ScJentNic  inatruments 

This  is  8  decision  consolidarted 
pursuant  to  Section  6(c)  of  the 
Educational.  Scientific  and  Cultural 
Materials  Importation  Act  of  1966  (Pub. 
L.  89-651.  80  SUt.  897;  15  CFR  301). 
Related  records  can  be  viewed  between 
8:30  A.M.  and  5:00  P.M.  in  Room  4211. 
U.S.  Department  of  Commerce.  14th  and 
ConslitutJon  Avenue,  N.W., 
Washington.  O.C. 

Comments.  None  received.  Decision: 
Approved.  No  instrument  of  equivalent 
scientific  value  to  the  foreign 
instrumwits  described  below,  for  such 
purposes  as  each  is  intended  to  be  used, 
is  being  manufactured  in  the  United 
States. 

Docket  Number  93-041.  Applicant 
Bowling  Green  State  University. 
Bowling  Green,  OH  43403.  Instruwent: 
Photoelectron  Microscope,  Model  PM- 
150.  Afonu/octurer.  Staib  faistrument© 
GmbH,  Germany.  Intended  Use:  See 
notice  at  58  FR  27267.  May  7, 1993. 
Reasons:Th9  foreign  instrument 
provides  a  photoemission  microscope 
with:  (1)  magnification  to  1000.  (2) 
spatial  resolution  to  200  nm  and  (3) 
time  resolution  near  10  ms. 

Docket  Namber  93-046.  Appiicant: 
Albert  Einstein  College  of  Mwhcine, 
Bronx.  NY  10461.  Instrument:  Mass 
Spectrometer  System,  Model  API  III-R. 
Manufacturer:  Sciex.  Canada  Intended 
Use:  See  notice  at  58  FT?  31509.  June  3. 
1993.  Beasons.The  foreign  instrument 
provides:  (1)  tandem  MS/MS  »^th  LC 
separations.  (2)  flow  rates  to  200  ^l/ 
minute  and  (3)  sensitivity  of  5.0 
picomoles  of  MW=808  (reserpine). 

Docket  Number:  93-048.  AppUcaat: 
University  of  Maryland  Baltimore 
County.  Baltimore,  MD  21228-5398. 
Instrument:  Spectrofiuorimeter  System, 
Modd  SF-61.  Manu/iactnrer.  Hi-Tech 
Scientific  Ltd..  United  Kingdom. 
Intended  Use:  See  irotice  at  58  FR 
34029.  June  23. 1993.  Reasons:  The 
foreign  instrument  provides  maximum 
reaction  rate  and  a  dead  time  of  0.8  ms 
with  optical  coupling. 

Docket  Number:  93-052.  AppiicanL 
Univereity  of  Verraant.  Burlington.  VT 
05405-0156.  Instrument:  (2)  Sweeping 
Beam  Optocators,  Model  SOOl  and  {2) 
SSI  Interface  Modules.  A4anufacturer: 


Selcom  AB,  Sweden.  Intended  Use:  See 
notice  at  S8  FR  34566,  )une  28. 1993. 
iFeasons:  The  foreign  instrument 
provides  diode  lasers  scanning  at  20  He 
to  measure  x-y  coordinates  and  a 
measurement  range  of  72  ronn  with  0^02 
mm  resolution. 

Docket  Number  93-055.  AppUcaat: 
LSU-Pemiington  Biomedical  Research 
Center.  Baton  Rouge,  LA  70808. 
Instrument:  Xenon  Flashlamp  System. 
Model  XF-10.  Manufacturer  Hi-Tet* 
Scientific  Ltd..  United  Kingdom. 
Intended  Use:  See  notice  at  58  FR 
34029.  )\me  23. 1993.  fleosons  The 
foreign  instrument  pnn'ider  (1)  stored 
electrical  energy  to  240  ),  (2)  pulse 
lengths  of  0.4  to  1.0  ms  and  (3)  3-lens 
quartz  optics. 

Dodcet  Number:  93-056.  Applicant: 
Duke  University,  Durham,  NC  27708- 
0346.  /nsfrumeirt.  Mass  Spectrometer. 
Model  fMS-SX102A  with  Accessories. 
Manufacturer  JEOL  Ltd..  Japan. 
Intended  Use:  See  notice  at  58  FR 
34566,  June  28. 1993.  Reasons  The 
foreign  instrument  provides:  (1) 
resolution  to  60  000,  (2)  continuous 
flow  FAB  and  (3)  a  scan  rate  to  0.1 
seconds/decade. 

Docket  Number: -93-057.  Applicant: 
Hampden-Sydney  College,  Hampden- 
Sydney,  VA  23943.  lastrumeiiL  Electron 
Spin  Resonance  Spectrometer,  Model 
JES-RElX.  Manufacturer:  JEOL  Ud.. 
Japan.  Intended  Use:  See  notice  at  58  FR 
34029,  >ine  23, 1993.  ReaaoM:  The 
foreign  instrument  provides  a  cavity  Q- 
value  of  18  000  and  a  S/N  ratio  of  400:1 
for  "weak  pitch"  samples. 

The  National  Institutes  of  Health 
advises  in  its  memoranda  dated  July  29, 
1993,  that  (1)  the  capabihties  of  each  of 
the  foreign  instruments  described  above 
are  pertinent  to  each  apphcant's 
intended  purpose  and  (2)  it  knows  of  no 
domestic  instrument  or  apparatus  of 
equivalent  scientific  value  for  the 
intended  use  of  each  instrument. 

We  know  of  no  other  instrument  or  » 
apparatus  being  manufactured  in  the 
United  States  which  is  of  equivalent 
scientiHc  value  to  any  of  the  foreign 
instruments. 
Frank  W.  Creel. 

Director,  Stattrtory  Import  Programs  Staff. 
(FR  Doc  93-2J079  Piled  9-20-93;  8:45  am] 
BHJJNQ  COOe  «10-OS-^ 


Gaorgia  Irwiiluta  of  Tachnology,  at  iM.; 
Notica  of  Conaolidatad  Dadaksn  on 
AppMcationa  for  Duty-Fraa  Entry  of 
SdanHflc  Inalrunwnia 

This  is  a  dacisioa  consolidated 
pursuant  to  Section  6(c)  of  the 
Educational.  Scientific,  and  Cidtuial 
Materials  Importation  Act  of  1966  (Pub. 


L.  89-651.  80  Stat.  897;  15  CFR  301). 
Related  records  can  be  viewed  between 
8:30  A.M.  nd  5:00  P.M.  in  Room  4211. 
U.S.  Department  of  ConHBeroe,  14A  and 
Constitution  Avenue.  N.W., 
Washington,  D.C. 

Comments:  None  received.  Decisicm: 
Approved.  No  instniment  of  equivalent 
scientific  value  to  the  foreign 
instruments  described  below,  for  tnck 
purposes  as  each  is  intended  to  be  used, 
is  being  manufactured  in  the  United 
States. 

Docket  Number  93-071.  Applicant: 
Georgia  Institute  of  Technology.  AllanU, 
GA  30332.  Instrument:  EM31 
Conductivity  Meter  and  Model  DL720 
Digital  Data  Acquisition  System. 
Manufacturer:  Geonics  Ltd.,  Canada. 
Intended  Use:  See  notice  at  58  FR 
39791.  July  26, 1993.  Reasons:  The 
foreign  instrument  provides:  (1) 
measurement  of  groimdwater 
contaminant  plumes  by  measuring 
terrain  conductivity  without  electrodes 
or  ground  contact,  (2)  electromagnetic 
inductive  operation  and  (3) 
simultaneous  measurement  oi  plumes 
and  buried  ntetal.  Advice  Received 
From:  U.S.  Geological  Siuvey,  July  22, 
1993  (coofi parable  case). 

Docket  Number:  93-074.  AppUcaat: 
The  College  of  William  and  Mary. 
Virginia  Institute  of  Marine  Science, 
Gloucester  Point,  VA  23062.  Instrument: 
Electronic  Fish  Measuriug  Board,  Model 
FMB  rv.  Manufacturer:  Limnolerra 
Atlantic  Inc.,  Canada.  Intended  Use: 
See  notice  at  58  FR  39791.  July  26. 1993. 
Reasons:  The  foreign  instrument 
provides  in  situ  digitised  log^g  of  fish 
dimensions  with  simultaneous  entry  of 
ancillary  data  which  can  be  downloaded 
to  a  PC  on  return  from  the  field.  Advice 
Received  From:  National  Institutes  of 
Heahh.  March  4. 1993  (comparable 
case). 

Docket  Number:  93-058.  Applicant: 
Louisiana  State  University  and  A8rM 
College,  Baton  Rouge.  LA  70803. 
Instrument:  ICP  Mass  Spectrometer. 
Model  PlasmaQuad  2*.  Manufacturer 
Fisons  Instruments,  United  Kingdom. 
Intended  Use:  See  ootice  at  58  FR 
34566,  June  28, 1993.  Reasons:  The 
foreign  instrument  provides:  (1)  a 
sensitivity  rating  of  IX)  x  10-*  at  low 
mass  and  5.0  x  10-^  for  bagh  mass  and 
(2)  MS/MS  capability  for  selectivity. 
Advice  Received  From:  N^onal 
Institutes  of  Health,  August  19.  1993. 

The  U.S.  theological  Survey  and 
National  Institutes  of  Health  advise  tint 
<1)  the  capabihties  of  each  of  the  foreign 
instruments  described  above  are 
pertinent  to  each  apphcant's  intended 
purpose  and  (2)  they  know  of  no 
domestic  instrument  or  apparatus  of 
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equivalent  scientific  value  for  the 
intended  use  of  each  instrument. 

We  know  of  no  other  instrument  or 
appar&tus  being  manufactured  in  the 
United  States  which  is  of  equivalent 
scientific  value  to  any  of  the  foreign 
instruments. 
Frank  W..Crael, 

Director,  Statu  tory  Import  Programs  Staff. 
[FR  Doc.  93-23078  Filed  9-20-93;  8:45  am] 
■NXMG  CODE  3610-OS-F 


Applications  for  Duty-Free  Entry  of 
Scientific  Instruments 

Pursuant  to  Section  6(c)  of  the 
Educational,  Scientific  and  Cultural 
Materials  Importation  Act  of  1966  (Pub. 
L.  89-651;  80  Stat.  897;  15  CFR  301).  we 
invite  comments  on  the  question  of 
whether  instruments  of  equivalent 
scientific  value,  for  the  purposes  for 
which  the  instruments  shown  below  are 
intended  to  be  used,  are  being 
manufactiu^d  in  the  United  States. 

Comments  must  comply  with 
Subsections  301.5(a)(3)  and  (4)  of  the 
regulations  and  be  filed  within  20  days 
with  the  Statutory  Import  Programs 
Staff,  U.S.  Department  of  Commerce, 
Washington,  D.C.  20230.  Apphcations 
may  be  examined  between  8:30  A.M. 
and  5:00  P.M.  in  Room  4211.  U.S. 
Department  of  Commerce,  14th  Street 
and  Constitution  Avenue.  N.W., 
Washington.  D.C. 

Docket  Number  93-098.  Applicant: 
Oklahoma  State  University.  Purchasing 
Department.  208G  Whitehurst, 
Stillwater,  OK  74078.  Instrument: 
Fabry-Perot  Tandem  Interferometer  and 
Accessory.  Manufacturer  J.R. 
Sandercock,  Switzerland.  Intended  Use: 
The  instrument  will  be  used  for  studies 
of  silicon  nitride  used  to  manufacture 
ceramic  ball  bearings  for  jet  engines  in 
order  to  obtain  information  about  the 
surface  quality  of  these  ceramic  bearings 
in  a  non-destructive  way.  A  second 
objective  is  to  study  the  changes  in  the 
surface  scattering  on  bearings  which 
have  undergone  different  grinding 
procedures  and  polishing  techniques. 
Application  Received  by  Commissioner 
of  Customs:  Axigixsi  4,  1993. 

Docket  Number  93-099.  Applicant: 
U.S.  Geological  Survey,  Department  of 
the  Interior,  Box  25046  MS  964,  Denver 
Federal  Center,  Bldg.,  25,  Ent.  E-14, 
Denver,  CO  80225.  Instrument: 
Automatic  Spinner  Magnetometer 
System.  Model  JR-5A.  Manufacturer 
Geofyzika.  Czech  RepubUc.  Intended 
Use:  The  instrument  vsrill  be  used  to 
investigate  remanent  magnetization  of 
rocks  and  sediments  to  interpret  from 
the  magnetic  data  the  variations  in  the 
ancient  Earth  magnetic  field. 


correlations  of  rock  imits,  variations  in 
ancient  climate,  and  the  effects  of 
chemical  alteration  on  magnetic 
properties.  Application  Received  by 
Commissioner  of  Customs:  August  11, 
1993. 

Docket  Numbers:  93-100  and  93-101. 
Applicant:  University  of  Michigan. 
Department  of  Geological  Sciences, 
1006  C.C.  Little  Bldg.,  425  E.  University, 
Ann  Arbor.  MI  48109-1063. 
Instruments:  (2)  Used  Rare  Gas  Mass 
Spectrometers  and  Accessories,  Models 
VG  1200S  and  VG  3000.  Manufacturer 
Fisons,  United  Kingdom.  Intended  Use: 
The  Model  1200S  instnmient  will  be 
used  to  measure  the  natural  and  neutron 
irradiation  induced  Ar,  Ne  and  Xe 
isotopic  compositions  in  rocks,  minerals 
and  natural  fluids,  The  Model  3000 
instrument  will  be  used  to  measure  the 
isotopic  composition  of  helium  in  rocks, 
minerals  and  natural  fluids.  Both 
instruments  will  also  be  used  for 
training  graduate  students  for  the  degree 
of  M.Sc.  or  Ph.D.  and  training  graduate 
and  imdergraduate  students  in  the 
principles  of  isotope  geochemistry. 
Applications  Received  by  Commissioner 
of  Customs:  August  12, 1993. 

Docket  Number  93-102.  Applicant: 
University  of  Arizona,  Department  of 
Chemistry.  Tucson,  AZ  85721. 
Instrument:  Langmuir  Blodgett  Dipping 
Trough.  Manufacturer:  Riegler  and 
Kirstein  GmbH,  Germany.  Intended  Use: 
The  instrument  will  be  used  to  fabricate 
ordered  thin  layers  of  novel  organic  and 
metal-organic  molecules  to  study  their 
unique  optical  and  electronic  properties 
for  apphcations  in  nonlinear  optics, 
optical  switching,  photodetection,  and 
chemical  sensing.  Application  Received 
by  Commissioner  of  Customs:  August 
13,  1993. 

Docket  Number  93-103.  Applicant: 
University  of  Hawaii,  Department  of 
Geology  and  Geophysics.  2525  Correa 
Road,  Honolulu,  HI  96822.  Instrument: 
Mass  Spectrometer,  Model  VG  Sector 
54-30.  Manufacturer:  Fisons 
Instruments,  United  Kingdom.  Intended 
Use:  The  instrument  will  be  used  for  the 
study  of  the  isotopic  composition  of  Th, 
U,  Ra,  Ba,  Pa,  Lu.  Hf,  B,  CI,  Re  and  Os 
in  a  variety  of  ocean  and  Earth  sciences- 
related  materials,  especially  volcanic 
rocks,  marine  sediments,  coral  deposits, 
and  ocean,  lake  and  river  waters.  In 
addition,  the  instrument  will  be  used  for 
educational  purposes  in  Geology  and 
Geophysics  courses.  Application 
Received  by  Connmissioner  of  Customs: 
Aiigust  16, 1993. 

Docket  Number:  93-104.  Applicant: 
Graduate  Hospital,  415  S.  19th  Street, 
Philadelphia,  PA  19146.  Instrument: 
Fluorescence  Excitation,  Fotir 
Wavelength  System  and  Fluorescence 


Photometer  System  with  Light  Source. 
Manufacturer:  Scientific  Instruments 
GmbH,  Germany.  Intended  Use:  The 
instrument  will  be  used  to  determine 
the  levels  of  intracellular  free  calcium  in 
small  strips  of  vascular  smooth  muscle 
simultaneously  with  force  in  response 
to  agonist  activation  or  membrane 
depolarization.  Application  Received  by 
Commissioner  of  Customs:  August  16. 
1993. 

Docket  Number  93-105.  Applicant: 
University  of  Vermont,  General  Clinical 
Research  Center,  Medical  Center 
Hospital  of  Vermont,  Burlington,  VT 
05401.  Instrument:  Mass  Spectrometer 
System,  Model  Delta  S.  Manufacturer 
Finnigan,  MAT,  Germany.  Intended 
Use:  The  instrument  will  be  used 
primarily  to  measure  the  stable  isotope 
enrichment  of  specific  amino  acids  in 
mixed  skeletal  muscle  protein,  isolated 
muscle  proteins  and  plasma  proteins  in 
order  to  quantitate  metabolism  in 
diabetic,  obese,  young  and  aged 
humans.  The  overall  objective  of  the 
experiments  is  the  manipulation  of  the 
metabolic  state  of  the  research  subject  in 
order  to  better  understand  protein 
metabolism  and  energy  expenditure  and 
the  influence  pathological  conditions 
may  have  on  them.  Application 
Received  by  Commissioner  of  Customs: 
August  16,  1993. 

Docket  Number:  93-106.  Applicant: 
USDA,  Northeastern  Forest  Experiment 
Station,  Forest  Service,  359  Main  Road. 
Delaware,  OH  43015.  Instrument: 
Electron  Microscope,  Model  JEM-1010. 
Manu/arturer:  JEOL  Ltd.,  Japan. 
Intended  Use:  The  instrument  will  be 
used  in  research  studies  examining  the 
effects  of  atmospheric  pollutants  on 
forest  trees.  The  experiments  will 
involve  exposing  seedlings  to  a  number 
of  different  pollutants  (e.g.,  ozone, 
aluminum,  or  carbon  dioxide),  and 
tissues  (roots,  leaves,  mycorrhizal  fungi) 
and  sampling  at  the  end  of  the 
experiment  to  determine  what  effect 
pollutants  had  on  the  cellular 
structures.  Occasionally,  the  instrument 
will  be  used  for  training  high  school 
students  through  an  established 
mentorship  program.  Application 
Received  by  Commissioner  of  Customs: 
August  18. 1993. 

Docket  Number:  93-107.  Applicant: 
Texas  A&M  Research  Foimdation,  Box 
3578.  College  Station.  TX  77843. 
Instrument:  Rapid  Kinetics 
Spectrometer  Accessory.  Model  RX 
1000.  Manufacturer:  Applied 
Photophysics  Ltd.,  United  Kingdom. 
Intended  Use:  The  instrument  will  be 
used  for  careful  control  of  fluid 
injection  into  an  ultraviolet 
spectrophotometer  allowing  the 
technician  to  carefully  add  small 
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amounts  of  sohitionx  in  a  very  ptedte 
manner  into  the  chamber  for 
measurement.  This  research  involves 
the  study  of  antibody  proteins  and  sfloall 
chenaical  compounds  and  help  in 
imderstanding  the  chemical  interactions 
and  the  thermodynamics  of  these 
chemical  interactions.  The  instrument 
will  also  be  used  to  teach  graduate  and 
undergraduate  students  about 
biophysical  techniques  used  in  the 
laboretory.  Application  Received  by 
Commissioner  of  Customs:  August  19, 
1993. 

Docket  Number:  93-108.  Applicant: 
Massachusetts  Institute  of  Technology, 
77  Massachusetts  Avenue,  Cambridge, 
MA  02139.  /nstrumcnt  Top-Loading 
Compact  Oilutian  Refrigerator  System, 
Model  Kelvinox  TLM.  Manufacturer 
Oxford  hiBtruiDents,  Inc.,  United 
Kingdom.  Intended  Use:  The  instrument 
will  be  used  to  provide  very  rapid 
cooling  of  samples  (from  room 
temperature  to  20  mK  in  only  three 
hours)  permitting  measurement  of  many 
different  samples  on  relatively  short 
time  scales.  Application  Received  by 
Commissioner  of  Customs:  August  18, 
1993. 

Docket  Number:  93-109.  Applicant: 
University  of  Utah,  Geology  and 
Geophysics  Department,  717  WBB,  Salt 
Lake  City,  UT  84112.  //istrumenf  Mass 
Spectrometer,  Model  252.  Manufacturer 
Finnigan  MAT  Inc.,  Germany.  Intended 
Use:  The  instrument  will  be  used  for 
isotopic  characterization  of  all  varieties 
of  earth  materials,  for  identiEcation  of 
the  mechanisms  controlling  the  isotopic 
compositions  of  earth  materials,  and  for 
gaining  a  quantitative  understanding  of 
the  physico-chemical  and  bio-chemical 
processes  that  have  produced  (and  are 
producing)  the  earths  atmosphere, 
biosphere,  hydrosphere  and  lithospbere. 
In  addition,  the  instnunoit  will  be  used 
for  laboratory  exercises  and  research 
projects  iD  several  courses  in  the 
departments.  Application  Received  by 
Commissioner  of  Customs:  Augiist  19, 
1993. 

Docket  Number:  93-110.  Applicant: 
University  of  Permsylvuiia,  The  Wistar 
Institute.  Room  204,  36th  ft  Spruce 
Streets,  Philadelphia,  PA  19104-4268. 
Instrument:  Electron  Microscope,  Model 
CM  100.  Manufacturer:  Phihps,  The 
Netherlands.  Intended  Use:  The 
instrument  will  be  used  to  study 
biologic  tissues  derived  from  animals 
used  in  expenmentai  research, 
including  amphibians,  rodents  and 
humans.  Experiments  will  include 
assessment  of  liver  and  hug  tissue  for 
evidence  of  gene  transfer  using  vehicles 
such  as  recombinant  adaaovlruses,  and 
plasmid  based  systenu  Application 


Received  by  Coaaaissioner  of  Customs: 
August  20,  1093. 

Docket  Number:  «3-l  1 1 .  Applicant: 
Medical  College  of  Georgia,  Departmerrt 
of  Pathology,  1120  15th  Street,  Augusta, 
GA  30912.  Instrument:  Electron 
Microscope,  Model  CM  100. 
Manufacturer  Phihps,  The  Nertfierlands. 
Intended  Use:  The  instrmnent  will  be 
used  for  studies  on  diseased  arteries, 
kidneys,  lung,  blood  cells,  fallopian 
tubes  and  nasal  epithelium,  as  well  as 
endothelial,  smooth  muscle  and  blood 
cells  grown  in  tissue  culture.  In 
addition,  the  instrument  will  be  used  for 
educational  purposes  at  four  levels 
(undergraduate  medical  school, 
residency  and  internship,  post-doctoral 
research  and  continuing  education  for 
faculty  and  staff).  Application  Received 
by  Commissioner  of  Customs:  August 
20. 1993. 

Docket  Number:  93-112.  Applicant: 
University  of  Florida,  Department  of 
Chemistry,  127  CRB,  Gainesville.  FL 
32611-2046.  Instrument:  1CP  Mass 
Spectrometer.  Model  MAT  SOLA. 
Manufarturfir:  Finnigan  MAT,  Germany. 
Intended  Use:  The  instrument  will  be 
used  to  analyze  trace  elemental  species 
in  ceramic  bearing  materials, 
particularly  silicon  nitride  ceramics  and 
in  lubricating  oils  used  with  ceramic 
bearings.  The  research  wiii  involve  the 
development  of  optimised  tedmiques 
for  both  sample  introduction  for  the 
different  matrices  under  consideration 
and  for  the  determination  of  silicon, 
vanadium,  chromium,  yttrium,  boron 
and  other  elements.  Application 
Received  by  Commissioiter  of  Customs: 
August  24, 1993. 
Frank  W.  Creel, 

Director,  Statutory  Import  Programs  Staff. 
(FR  Doc.  83-23082  Filed  9-20-93;  8:45  ami 
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National  Oceanic  and  Atmoaphertc 
Adminiatration 

Marina  Mammala 

AGENCY:  National  Marine  Fisheries 
Service  (NMFS),  NOAA,  Commerce. 

ACTION:  Application  for  Pubtic  Display 
Permit.  Sea  World.  Inc.  fP2Y). 

summary:  Notice  is  hereby  given  that  an 
applicant  has  applied  in  due  form  for  a 
permit  to  import  a  marine  mammal  for 
the  purpose  of  public  display  under  the 
Marine  Mammal  Protection  Act  of  1972 
(16  use  1961-1407),  and  the 
Regulations  Governing  the  Taking  and 
Importing  of  Marine  Mammals  (50  CFR 
part  216). 


1.  ApfiAicant:  Sea  World.  Inc.,  7007 
Sea  WoiM  Driva.  Orlando,  Florida 
32821. 

2.  Type  of  Fermlt:  Pubbc  display. 

3.  Noadar  and  Species  of  Asaaal: 
One  adult  male  killer  whale  (Orcinus 
orca)  (Barcelona  Zoo  ID-"Ulys»e8")  to  be 
imported  from  the  Barcelona  Zoo  in 
Barcelona,  Spain,  to  Sea  World  in  San 
Diego,  California. 

The  arrangements  and  facilities  for 
transporting  and  maintaining  the  marine 
mammal  requested  in  the  above 
described  application  have  been 
inspected  by  a  hcensed  veterinarian, 
who  has  certified  that  such 
arrangements  and  facilities  are  adequate 
to  provide  for  the  well  being  of  the 
marine  mammal  involved. 

Concurrent  with  the  publication  of 
this  notice  in  the  Federal  Register,  the 
Secretary  of  Commerce  is  forwarding 
copies  of  this  application  to  the  Marine 
Mammal  Commission  and  its 
Committee  of  Scientific  Advisors. 

Written  data  or  views,  or  requests  for 
a  public  hearing  on  this  appUcation 
should  be  submitted  to  the  Assistant 
Administrator  for  Fisheries,  NMFS,  U.S. 
Department  of  Commerce,  Silver  Spring. 
MD  20910  within  30  days  of  the 
pubbcation  of  this  notice.  Those 
individuals  requesting  a  hearing  should 
set  forth  the  specific  reasons  why  a 
hearing  on  this  particular  application 
would  be  ^propriate.  The  holding  of 
such  hearing  is  at  the  discretion  of  the 
Assistant  Administrator  for  Fisheries. 

All  statements  and  opinions 
contained  in  this  application  are 
summaries  of  those  of  the  applicant  and 
do  not  necessarily  reflect  the  views  of 
NMFS. 

Documents  submitted  in  connection 
with  the  above  apphcation  are  available 
for  review  by  appointment  in  die 
following  offices: 

Permits  Division.  Offire  of  Protected 

Rfwoorce*,  NMFS.  NOAA,  1335  Bast-West   . 

Highway,  room  7324,  Silver  Spring. 

Maryland  20«10  (301/713-228*); 
Director,  Southeast  Region.  NMFS,  NOAA, 

9450  Kogor  Blvd..  St.  Petersburg.  FL  33702 

(813/893-3141);  and 
Director,  Southwest  Region.  NMFS,  NOAA, 

501  West  Ocean  BWd.,  suite  4200,  Long 

Beach,  CA  90802  (310/980-4016). 

Dated;  September  14. 1993. 
Herbert  W.  Kaufinan, 

Acting  Director.  Office  of  Protected  Reeouroee, 
Natioaal  tdarine  Fisheries  Service. 
[FR  Doc  93-23027  Filed  9-20-93:  8^4S  am] 
BRJJNQCOOC: 
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networks,  computers,  databases,  and  regulations  and  policies  that  may  generating  good  jobs  for  the  American  ' 

consumer  electix)nics  Lhat  will  put  vast  inadvertently  hamper  the  development  people  and  economic  growth  for  the 

Mnounts  of  mformation  at  users*  of  interactive  applications.  nation.  As  importantiy .  the  ND  can 

fingertips.  Development  of  the  ND  can  •  Ensure  information  security  and  ti-ansfbrm  the  lives  of  the  American 

help  un  eash  an  mformation  revolution  netveork  reliability.  The  NH  must  be  people-ameliorating  the  consti^nts  of 

that  will  change  forever  the  way  people  tiiistworthy  and  secure,  protecting  the  geography,  disability,  and  economic 

live,  work,  and  interact  with  each  other  privacy  of  its  users.  Government  action  sUtus— giving  all  Americans  a  fair 

•  People  could  five  almost  anywhere  will  also  ensiu*  that  the  overall  system  opportunity  to  go  as  far  as  their  talents 

they  wanted,  without  foregoing  remains  reliable,  quickly  repairable  in  and  ambitions  will  take  them. 
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Tab  B — The  National  Information 
Infrastructure:  the  Administration's 
Agenda  for  Action 

Version  1.0 

/.  The  Promise  of  the  Nil 

Imagine  you  had  a  device  that 
combined  a  telephone,  a  TV,  a 
camcorder,  and  a  personal  computer.  No 
matter  where  you  went  or  what  time  it 
was,  your  child  could  see  you  and  talk 
to  you,  you  could  watch  a  replay  of  your 
team's  last  game,  you  could  browse  the 
latest  additions  to  the  library,  or  you 
could  find  the  best  prices  in  town  on 
groceries,  furniture,  clothes — whatever 
you  needed. 

Imagine  further  the  dramatic  changes 
in  your  life  if: 

•  The  best  schools,  teachers,  and 
courses  were  available  to  all  students, 
without  regard  to  geography,  distance, 
resources,  or  disability; 

•  The  vast  resources  of  art,  literature, 
and  science  were  available  everywhere, 
not  just  in  large  institutions  or  big-city 
libraries  and  museums; 

•  Services  that  improve  America's 
health  care  system  and  respond  to  other 
important  social  needs  were  available 
on-line,  without  waiting  in  line,  when 
and  where  you  needed  them; 

•  You  could  live  in  many  places 
Mrithout  foregoing  opportunities  for 
useful  and  fulfilling  employment,  by 
"telecommuting"  to  your  office  through 
an  electronic  highway  instead  of  by 
automobile,  bus  or  train; 

•  Small  manufacturers  could  get 
orders  from  all  over  the  world 
electronically — with  detailed 
specifications — in  a  form  that  the 
machines  could  use  to  produce  the 
necessary  items; 

•  You  could  see  the  latest  movies, 
play  the  hottest  video  games,  or  bank 
and  shop  from  the  comfort  of  your  home 
whenever  you  chose; 

•  You  could  obtain  government 
information  directly  or  through  local 
organizations  like  libraries,  apply  for 
and  receive  government  benefits 
electronically,  and  get  in  touch  with 
government  officials  easily;  and 

•  Individual  government  agencies, 
businesses  and  other  entities  all  could 
exchange  information  electronically — 

•  reducing  paperwork  and  improving 
service. 

Information  is  one  of  the  nation's 
most  critical  economic  resources,  for 
service  industries  as  well  as 
manufacturing,  for  economic  as  well  as 
national  seciirity.  By  one  estimate,  two- 
thirds  of  U.S.  workers  are  in 
information-related  jobs,  and  the  rest  are 
in  industries  that  rely  heavily  on 
information.  In  an  era  of  global  markets 


euid  global  competition,  the  technologies 
to  create,  manipulate,  manage  and  use 
information  are  of  strategic  importance 
for  the  United  States.  Those 
technologies  will  help  U.S.  businesses 
remain  competitive  and  create 
challenging,  high-paying  jobs.  They  also 
will  fuel  economic  growth  which,  in 
turn,  will  generate  a  steadily-increasing* 
standard  of  living  for  all  Americans. 

That  is  why  the  Administration  has 
launched  the  National  Information 
Infrastructure  initiative.  We  are 
committed  to  working  with  business, 
labor,  academia,  public  interest  groups. 
Congress,  and  state  and  local 
governments  to  ensure  the  development 
of  a  national  information  infrastructure 
(Nil)  that  enables  all  Americans  to 
access  information  and  communicate 
with  each  other  using  voice,  data,  image 
or  video  at  anytime,  anywhere.  By 
encouraging  private  sector  investment 
in  the  Nil's  development,  and  through 
government  programs  to  improve  access 
to  essential  services,  we  will  promote 
U.S.  competitiveness,  job  creation  and 
solutions  to  pressing  social  problems. 

//.  What  Is  the  NIIY 

The  phrase  "information 
infrastructure"  has  an  expansive 
meaning.  The  Nil  includes  more  than 
just  the  physical  facilities  used  to 
transmit,  store,  process,  and  display 
voice,  data,  and  images.  It  encompasses: 

•  A  wide  range  and  ever-expanding 
range  of  equipment  including  cameras, 
scanners,  keyboards,  telephones,  fax 
machines,  computers,  switches, 
com.pact  disks,  video  and  audio  tape, 
cable,  wire,  satellites,  optical  fiber 
transmission  lines,  microwave  nets, 
switches,  televisions,  monitors,  printers, 
and  much  more. 

The  Nil  will  integrate  and 
intercormect  these  physical  components 
in  a  technologically  neutral  manner  so 
that  no  one  industry  will  be  favored 
over  any  other.  Most  importantly,  the 
Nil  requires  building  foundations  for 
living  in  the  Information  Age  and  for 
making  these  technological  advances 
useful  to  the  public,  business,  libraries, 
and  other  nongovernmental  entities. 
That  is  why,  beyond  the  physical 
components  of  the  infrastructure,  the 
value  of  the  National  Information 
Infrastructure  to  users  and  the  nation 
will  depend  in  large  part  on  the  quality 
of  its  other  elements: 

•  The  information  itself,  which  may 
be  in  the  form  of  video  programming, 
scientific  or  business  data  bases,  images, 
sound  recordings,  library  archives,  and 
other  media.  Vast  quantities  of  that 
information  exist  today  in  government 
agencies  and  even  more  valuable 
information  is  produced  every  day  in 


our  laboratories,  studios,  publishing 
houses,  and  elsewhere. 

•  Applications  and  software  that 
allow  users  to  access,  manipulate, 
organize,  and  digest  the  proliferating 
mass  of  information  that  the  Nil's 
facilities  will  put  at  their  fingertips. 

•  The  network  standards  and 
transmission  codes  that  facilitate 
interconnection  and  interoperation 
between  networks,  and  ensure  the 
privacy  of  persons  and  the  security  of 
the  information  carried,  as  well  as  the 
security  and  reliability  of  the  networks. 

•  The  people — largely  in  the  private 
sector — who  create  the  information, 
develop  applications  and  services, 
construct  the  facilities,  and  train  others 
to  tap  its  potential.  Many  of  these 
people  will  be  vendors,  operators,  and 
service  providers  working  for  private 
industry. 

Every  component  of  the  information 
infrastructure  must  be  developed  and 
integrated  if  America  is  to  capture  the 
promise  of  the  Information  Age. 

The  Administration's  Nil  initiative 
will  promote  and  support  full 
development  of  each  component. 
Regulatory  and  economic  policies  will 
be  adopted  that  encourage  private  firms 
to  create  jobs  and  invest  in  the 
applications  and  physical  facilities  that 
comprise  the  infrastructure.  The  Federal 
government  will  assist  industry,  labor, 
academia,  and  state  and  local 
governments  in  developing  the 
information  resources  and  applications 
needed  to  maximize  the  potential  of 
those  underlying  facilities.  Moreover, 
and  perhaps  most  importantly,  the  Nil 
initiative  will  help  educate  and  train 
our  people  so  that  they  are  prepared  not 
only  to  contribute  to  the  further  growth 
of  the  Nil,  but  also  to  understand  and 
enjoy  fully  the  services  and  capabilities 
that  it  will  make  available. 

///.  Need  for  Government  Action  To 
Complement  Private  Sector  Leadership 

The  foregoing  discussion  of  the 
transforming  potential  of  the  Nil  should 
not  obscure  a  fundamental  fact — the 
private  sector  is  already  developing  and 
deploying  such  an  infrastructure  today. 
The  United  States  communications 
system — the  conduit  through  which 
most  information  is  accessed  or 
distributed — is  second  to  none  in  speed, 
capacity,  and  reliability.  Each  year  the 
information  resources,  both  hardware 
and  software,  available  to  most 
Americans  are  substantially  more 
extensive  and  more  powerful  than  the 
previous  year. 

The  private  sector  will  lead  the 
deployment  of  the  Nil.  In  recent  years. 
U.S.  companies  have  invested  more 
than  $50  billion  annually  in 


Federal  Register  /  Vol.  58.  No.  181  /  Tuesday,  September  21,  1993  /  Notices  49027 


telecommunications  infrastructure — and 
that  figure  does  not  account  for  the  vast 
investments  made  by  firms  in  related 
industries,  such  as  computers.  In 
contrast,  the  Administration's  ambitious 
agenda  for  investment  in  critical  Nil 
proiects  (including  computing)  amounts 
to  $1-2  billion  annually.  Nonetheless, 
while  the  private  sector  role  in  Nil 
development  will  predominate,  the 
government  has  an  essential  role  to 
play.  In  particular,  carefiilly  crafted 
government  action  can  complement  and 
enhance  the  benefits  of  these  private 
sector  initiatives.  Accordingly,  the 
Administration's  Nil  initiative  will  be 
guided  by  the  following  nine  principles 
and  goals,  which  are  discussed  in  more 
detail  below: 

(1)  Promote  private  sector  investment, 
through  tax  and  regulatory  poUcies  that 
encourage  innovation  and  promote  long- 
term  investment,  as  well  as  wise 
procurement  of  sen'ices. 

(2)  Extend  the  "universal  service" 
concept  to  ensure  that  information 
resources  are  available  to  all  at 
affordable  prices.  Because  information 
means  empowerment,  the  government 
has  a  duty  to  ensure  that  all  Americans 
have  access  to  the  resources  of  the 
Information  Age. 

(3)  Act  as  catalyst  to  promote 
technological  innovation  and  new 
applications.  Commit  important 
government  research  programs  and 
grants  to  help  the  private  sector  develop 
and  demonstrate  technologies  needed 
for  the  Nn. 

(4)  Promote  seamless,  interactive, 
user-driven  operation  of  the  Nil.  As  the 
Nil  evolves  into  a  "network  of 
networks."  government  will  ensure  that 
users  can  transfer  information  across 
networks  easily  and  efficiently. 

~  (5)  Ensure  information  security  and 
network  reliabiUty.  The  Nil  must  be 
trustworthy  and  secxire,  protecting  the 
privacy  of  its  users.  Government  action 
will  also  aim  to  ensure  that  the  overall 
system  remains  reliable,  quickly 
repairable  in  the  event  of  a  failure  and, 
perhaps  most  importantly,  easy  to  use. 

(6)  Improve  management  of  the  radio 
frequency  spectrum,  an  increasingly 
critical  resource. 

(7)  Protect  intellectual  property  rights. 
The  Administration  will  investigate 
how  to  strengthen  domestic  copjTight 
laws  and  international  intellectual 
property  treaties  to  prevent  piracy  and 
to  protect  the  integrity  of  intellectual 
property. 

(8)  Coordinate  with  other  levels  of 
government  and  with  other  nations. 
Because  information  crosses  state, 
regional,  and  national  boundaries, 
coordination  is  important  to  avoid 
unnecessary  obstacles  and  to  prevent 


unfair  policies  that  handicap  U.S. 
industry. 

(9)  Provide  access  to  government 
information  and  improve  government 
procurement  As  described  in  the 
National  Performance  Rsview,  the 
Administration  will  seek  to  ensure  that 
Federal  agencies.  In  conoerf  with  state 
and  local  governments,  use  the  Nil  to 
expand  the  information  available  to  the 
public,  so  that  the  immense  reservoir  of 
government  information  is  available  to 
the  public  easily  and  eqiiitably. 
Additionally,  Federal  procurement 
policies  for  telecommunications  and 
information  services  and  equipment 
will  be  designed  to  promote  important 
technical  developments  for  the  Nil  and 
to  provide  attractive  incentives  for  the 
private  sector  to  contribute  to  Nil 
development. 

The  time  for  action  is  now.  Every  day 
brings  news  of  change:  new 
technologies,  like  hand-held 
computerize<j  assistants;  new  ventures 
and  mergers  combining  businesses  that 
not  long  ago  seemed  discrete  and 
insular;  new  legal  decisions  that 
challenge  thf  separation  of  computer, 
cable  and  telephones.  These  changes 
promise  substantial  benefits  for  the 
American  people,  but  only  if 
government  understands  fully  the 
implications  of  these  changes  and  to 
work  with  the  private  sector  and  other 
interested  parties  to  shape  the  evolution 
of  the  communications  infrastructure. 

IV.  Managing  Change/  Forging 
Partnerships 

We  will  help  to  build  a  partnership  of 
business,  labor,  academia,  the  public, 
and  government  that  is  committed  to 
deployment  of  an  advanced,  rapid, 
powerful  infrastructure  accessible  and 
accoimtable  to  all  Americans. 

Forging  this  partnOTship  will  require 
extensive  inter-govemmental 
coordination  to  ensure  that 
Administration,  Congressional,  state 
and  local  government  policy  regarding 
the  Nn  is  consistent,  coherent,  and 
timely.  It  also  requires  the  development 
of  strong  working  alliances  among 
industry  groups  and  between 
government  and  the  businesses 
responsible  for  creating  and  operating 
the  Nil.  Finally,  close  cooperation  will 
be  needed  between  government,  users, 
service  providers,  and  public  interest 
groups  to  eniure  that  the  Nil  develops 
in  a  way  that  benefits  the  American 
people. 

Specifically,  the  Administration  will: 
(1)  Establish  an  interagency  Information 
Infrastructure  Task  Force. 

The  President  has  convened  a  Federal 
inter-agency  '  Informatior.  Infrastructure 
Task  Force  '  (HTFJ  that  will  work  with 


Congress  and  the  private  sector  to 
propose  the  poficies  and  initiatives 
needed  to  accelerate  deployment  of  a 
National  Information  bifrastructure. 
Activities  of  the  UTF  include 
coordinating  government  efforts  in  ND 
applications,  linking  government 
applications  to  the  private  sector, 
resolving  outstandmg  disputes,  and 
implementing  Administration  pohcies. 
Chaired  by  Secretary  of  Commerce  Ron 
Brown  and  composed  of  highlevel 
Federal  agency  representatives,  the 
lilt's  three  committees  focus  on 
telecommunications  policy,  information 
pohcy.  and  applications. 

(2)  Establish  a  private  sector  Advisory 
Council  on  the  National  Information 
Infrastructure. 

To  facilitate  meaningful  private  sector 
participation  in  the  IITF's  deliberations, 
the  President  will  sign  an  Executive 
Order  creating  the  "United  States 
Advisory  Council  on  the  National 
Information  Infi-astructure"  to  advise  the 
IliF  on  matters  relating  to  the 
development  of  the  Nil.  The  Council 
will  consist  of  25  members,  who  will  be 
named  by  the  Secretary  of  Commerce  by 
December  1993.  Nominations  will  be 
solicited  from  a  variety  of  NH 
constituencies  and  interested  parties. 
The  lllK  and  its  committees  also  will 
use  other  mechanisms  to  solicit  public 
comment  to  ensure  that  it  hears  the 
views  of  all  interested  parties. 

(3)  Strengthen  and  streamline  Federal 
communications  and  information 
policy-making  agencies. 

In  order  to  implement  the  ambitious 
agenda  outlined  in  this  document,  the 
federal  agencies  most  directly 
responsible  for  the  evolution  of  the  Nil 
(such  as  NTIA,  the  Office  of  Information 
and  Regulatory  Affairs  at  0MB.  and  the 
FCC)  must  be  properly  structured  and 
adequately  sta%d  to  address  many  new 
and  difficult  policy  issues.  The 
Administration  intends  to  ensure  that 
these  agencies  have  the  intellectual  and 
material  resources  they  need.  In 
addition,  in  accord  with  the  Vice 
President's  National  Performance 
Review,  these  agencies  wiU  make  the 
organizational  and  procedural  changes 
needed  to  most  effectively  contribute  to 
the  Nn  initiative. 

V.  Principles  and  Goals  for  Government 
Action 

The  Task  Force  currently  is 
undertaking  a  wide-ranging  examination 
of  all  issues  relevant  to  the  timely 
development  and  growth  of  the  National 
Information  Infrastructure.  Specific 
principles  and  goals  in  areas  where 
government  action  is  warranted  have 
already  been  identified  and  work  has 
begun  on  the  follovwng  matters: 
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1.  Promote  Private  Sector  Investment 

One  of  the  most  effective  ways  to 
promote  investments  in  our  nation's 
information  infrastructure  is  to 
introduce  or  further  expand  competition 
in  communications  and  information 
markets.  Vibrant  competition  in  these 
markets  will  spur  economic  growth, 
create  new  businesses  and  beneHt  U.S. 
consumers. 

To  realize  this  vision,  however,  policy 
changes  will  be  necessary: 

Action:  Passage  of  communications 
reform  legislation.  The  Administration 
will  work  with  Congress  to  pass 
legislation  by  the  end  of  1994  that  will 
increase  competition  and  ensure 
universal  access  in  communications 
markets — particularly  those,  such  as  the 
cable  television  and  local  telephone 
markets,  that  have  been  dominated  by 
monopolies.  Such  legislation  will 
explicitly  promote  private  sector 
infrastructure  investment — both  by 
companies  already  in  the  market  and 
those  seekmg  entry. 

Action:  Revision  of  tax  policies.  Tax 
policies  are  important  determinants  of 
the  amount  of  private  sector  investment 
in  the  Nil.  The  President  has  signed  into 
law  tax  incentives  for  private  sector 
investment  in  R&D  and  new  business 
formation,  including  a  three-year 
extension  of  the  R&D  credit  and  a 
targeted  capital  gains  reduction  for 
investments  in  small  businesses.  Both  of 
these  tax  incentives  will  help  spur  the 
private  sector  investment  needed  to 
develop  the  Nil. 

2.  Extend  the  "Universal  Service" 
Concept  to  Ensure  That  Information 
Resources  Are  Available  to  All  at 
Affordable  Prices 

The  Communications  Act  of  1934 
articulated  in  general  terms  a  national 
goal  of  "Universal  Service"  for 
telephones — widespread  availability  of 
a  basic  communications  service  at 
affordable  rates.  A  major  objective  in 
developing  the  Nil  will  be  to  extend  the 
Universal  Service  concept  to  the 
information  needs  of  the  American 
people  in  the  21st  century.  As  a  matter 
of  fundamental  fairness,  this  nation 
cannot  accept  a  division  of  our  people 
among  telecommunications  or 
information  "haves"  and  "have-nots." 
The  Administration  is  committed  to 
developing  a  broad,  modem  concept  of 
Universal  Service — one  that  would 
emphasize  giving  all  Americans  who 
desire  it  easy,  affordable  access  to 
advanced  communications  and 
information  services,  regardless  of 
income,  disability,  or  location. 

Devising  and  attaining  a  new  goal  for 
expanded  Universal  Service  is 


consistent  with  efforts  to  spur 
infrastructure  development  by 
increasing  competition  in 
communications  and  information 
markets.  As  noted  above,  competition 
can  make  low-cost,  high-quality  services 
and  equipment  widely  available. 
Policies  promoting  greater  competition 
in  combination  with  targeted  support 
for  disadvantaged  users  or  especially 
high-cost  or  rural  areas  woula  advance 
both  rapid  infrastructure  modernization 
and  expanded  Universal  Service. 

Action:  Develop  a  New  Concept  of 
Universal  Service.  To  gather 
information  on  the  best  characteristics 
of  an  expanded  concept  of  Universal 
Service,  the  Commerce  Department's 
National  Telecommunications  and 
Information  Administration  (NTIA)  will 
hold  a  series  of  public  hearings  on 
Universal  Service  and  the  Nil,  beginning 
by  December  1993.  The  Administration 
will  make  a  special  effort  to  hear  from 
public  interest  groups.  Building  on  the 
knowledge  gained  from  these  activities, 
the  HTF  will  work  with  the  Advisory 
Council  on  the  National  Information 
Infrastructure,  as  well  as  with  state 
regulatory  commissions,  to  determine 
how  the  Universal  Service  concept 
should  be  applied  in  the  21st  century. 

3.  Promote  Technological  Innovation 
and  New  Apphcations 

Government  regulatory,  antitrust,  tax, 
and  intellectual  property  policies  all 
affect  the  level  and  timing  of  new 
offerings  in  services  and  equipment — 
including  the  technology  base  that 
generates  innovations  for  the 
marketplace.  But  technological 
innovations  ultimately  depend  upon 
purposeful  investment  in  research  and 
development,  by  both  the  private  sector 
and  government.  R&D  investment  helps 
firms  to  create  better  products  and 
services  at  lower  costs. 

As  noted  in  the  Administration's 
February  22,  1993  technology  policy 
statement:  "We  are  moving  to  accelerate 
the  development  of  technologies  critical 
for  long-term  growth  but  not  receiving 
adequate  support  from  private  firms, 
either  because  the  returns  are  too  distant 
or  because  the  level  of  funding  required 
is  too  great  for  individual  firms  to  bear." 
Government  research  support  already 
has  helped  create  basic  information 
technologies  in  computing,  networking 
and  electronics.  We  will  support  further 
Nil-related  research  and  technology 
development  through  research 
partnerships  and  other  mechanisms  to 
accelerate  technologies  where  market 
mechanisms  do  not  adequately  reflect 
the  nation's  return  on  investment.  In 
particular,  these  government  research 
and  funding  programs  will  focus  on  the 


development  of  beneficial  public 
applications  in  the  fields  of  education, 
health  care,  manufacturing,  and 
provision  of  government  services. 

Action:  Continue  the  High- 
Performance  Computing  and 
Communications  Program.  Established 
by  the  High-Performance  Computing 
Act  of  1991,  the  HPCC  Program  fiuids 
R&D  designed  to  create  more  powerful 
computers,  faster  computer  networks, 
and  more  sophisticated  software.  In 
addition,  the  HPCC  Program  is 
providing  scientists  and  engineers  with 
the  tools  and  training  they  need  to  solve 
"Grand  Challenges,"  research 
problems — like  designing  new  drugs — 
that  cannot  be  solved  without  the  most 
powerful  computers.  The 
Administration  has  requested  $1  billion 
for  the  HPCC  Program  in  fiscal  year 
1994,  and  is  in  the  process  of  forming 
a  "High-Performance  Computing 
Advisory  Committee,"  to  provide 
private  sector  input  on  the  Program. 

We  have  also  requested  an  additional 
$96  million  in  the  FY  1994  budget  to 
create  a  new  component  of  the  HPCC 
Program — Information  Infrastructure 
Tedinologies  and  Applications  (IITA). 
The  Administration  is  working  with 
Congress  to  obtain  authorization  to  fund 
this  effort,  which  will  develop  and 
apply  high-performance  computing  and 
high-speed  networking  technologies  for 
use  in  the  fields  of  health  care, 
education,  Ubraries,  manufacturing,  and 
provision  of  government  information. 

Action:  Implement  the  Nil  Pilot 
Projects  Program.  In  its  FY  94  budget, 
the  Administration  has  requested 
funding  from  the  Congress  for  Nil 
networking  pilot  and  demonstration 
projects.  Under  NTlA's  direction,  this 
pilot  program  will  provide  matching 
grants  to  state  and  local  governments, 
health  care  providers,  school  districts, 
libraries,  universities,  and  other  non- 
profit entities.  The  grants  will  be 
awarded  after  a  competitive  merit 
review  process  and  will  be  used  to  fund 
projects  to  connect  institutions  to 
existing  networks,  enhance 
communications  networks  that  are 
currently  operational,  and  permit  users 
to  interconnect  among  different 
networks.  Funded  projects  will 
demonstrate  the  potential  of  the  Nil  and 
provide  tangible  benefits  to  their 
communities.  Equally  important,  they 
will  help  leverage  the  resources  and 
creativity  of  the  private  sector  to  devise 
new  applications  and  uses  of  the  Nil. 
The  successes  of  the  these  pilot  projects 
will  create  an  iterative  process  that  will 
generate  more  irmovative  approaches 
each  year. 

Action:  Inventory  Nil  Applications 
Projects.  Many  insights  can  be  gained  by 
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sharing  information  about  how 
government  can  effectively  use  the  Nil. 
By  the  end  of  January  1994,  the  HTF 
will  complete  an  inventory  of  current 
and  planned  government  activities  and 
will  widely  disseminate  the  results 
through  electronic  and  printed  means. 
An  electronic  forum  is  being  estabUsbed 
to  encourage  government  and  private 
sector  contributions  and  comments 
about  government  applications  projects. 

4.  Promote  Seamless,  Interactive,  User- 
Driven  Operation 

Because  the  Nil  will  be  a  network  of 
networks,  information  must  be 
transferable  over  the  disparate  networks 
easily,  accurately,  and  without 
compromising  the  content  of  the 
messages.  Moreover,  the  Nil  will  be  of 
maximum  value  to  users  if  it  is 
sufficiently  "open"  and  interactive  so 
that  users  can  develop  new  services  and 
applications  or  exchange  information 
among  themselves,  without  waiting  for 
services  to  be  offered  by  the  firms  that 
operate  the  Nil.  In  this  way,  users  will 
develop  new  "electronic  communities" 
and  share  knowledge  and  experiences 
that  can  improve  the  way  that  they 
learn,  work,  play,  and  participate  in  the 
American  democracy. 

To  assure  interoperabiUty  and 
openness  of  the  many  components  of  an 
efficient,  high-capacity  Nil,  standards 
for  voice,  video,  data,  and  multi-media 
services  must  be  developed.  Those 
standeirds  also  must  be  compatible  with 
the  large  installed  base  of 
communications  technologies,  and 
flexible  and  adaptable  enough  to  meet 
user  needs  at  affordable  costs.  The 
United  States  has  long  relied  on  a 
consensus-based,  volimtary  standards- 
setting  process  in  commimications. 
Particularly  in  the  area  of  information 
and  communications  technology,  where 
product  cycles  are  often  measured  in 
months,  not  years,  the  standards  process 
is  critical  and  has  not  always  worked  to 
-^peed  technological  innovation  and 
serve  end-users  well.  Government  can 
catalyze  this  industry-driven  process  by 
participating  more  actively  in  private- 
sector  standards-writing  bodies  and  by 
working  with  industry  to  address 
strategic  technical  barriers  to 
interoperability  and  adoption  of  new 
technologies. 

To  increase  the  likelihood  that  the  Nil 
will  be  both  interactive  and,  to  a  large 
extent,  user-driven,  government  also 
must  reform  regulations  and  policies 
that  may  inadvertently  hamper  the 
development  of  interactive  applications. 
For  example,  government  regulations 
concerning  the  lack  of  reimbursement  of 
health  care  procedures  may  deter  the 


growth  of  distance  medicine 
applications. 

Action:  Review  and  clarify  the 
standards  process  to  speed  Nil 
applications. 

By  October  15, 1993  tae  Commerce 
Department  s  National  Institute  for 
Standards  and  Technology  (NIST)  will 
estabUsh  a  panel  and  work  with  other 
appropriate  agencies  to  review  the 
government  s  involvement  in 
establishing  network  requirements  and 
standards  with  domestic  and 
international  partners.  The  panel,  with 
input  from  the  private  sector  and  other 
levels  of  government,  will  consider  the 
role  of  the  government  ia  the  standards 
process  and  will  identify  opportimities 
for  accelerating  the  deployment  of  the 
NH. 

Action:  Review  and  reform 
government  regulations  that  impede 
development  of  interactive  services  and 
applications.  The  Administration  will 
work  closely  with  the  private  sector,  as 
well  as  state  and  local  governments,  to 
identify  government  policies  and 
regulations  that  may  hinder  the  growth 
of  interactive  services  and  applications. 
The  HTF  will  determine  how  those 
regulations  should  be  changed. 

5.  Ensure  Information  Security  and 
Network  Reliability 

The  trustworthiness  and  security  of 
communications  charmels  end  networks 
are  essential  to  the  success  of  the  Nil. 
Users  must  be  assured  that  information 
transmitted  over  the  infrastructure  will 
go  when  and  where  it  is  intended  to  go. 
Electronic  information  systems  can 
create  new  vulnerabihties.  For  example, 
electronic  files  can  be  broken  into  and 
copied  from  remote  locations,  and 
cellular  phone  conversations  can  be 
monitored  easily.  Yet  these  same 
systems,  if  properly  designed,  can  offer 
greater  security  than  less  advanced 
communications  channels. 

Through  the  use  of  .n'ormation 
systems,  gathering,  sending,  and 
receiving  a  wide  variety  of  personal 
information  is  now  simple,  quick,  and 
relatively  inexpensive.  The  use  of 
information  technologies  to  access, 
modify,  revise,  repackage,  and  resell 
information  can  benefit  individuals,  but 
unauthorized  use  can  encroach  on  their 
privacy.  While  media  reports  often 
emphasize  the  role  of  modem 
information  technology  in  invading 
privacy,  technology  advances  and 
enhanced  management  Dversight  also 
offer  the  opportunity  for  privacy 
protection.  This  protection  is  especially 
important  to  businesses  that 
increasingly  transmit  sensitive 
proprietary  data  througa  electronic 
means.  In  a  climate  of  t^ugh  global 


competitiveness  to  gain  market 
advantage,  the  confidentiality  of  this 
information  can  spell  the  difference 
between  business  success  or  failure. 

In  addition,  it  is  essential  that  the 
Federal  government  work  with  the 
communications  industry  to  reduce  the 
vulnerability  of  the  nation's  information 
infrastructure.  The  Nil  must  be  designed 
and  managed  in  a  way  that  minimizes 
the  impact  of  accident  or  sabotage.  The 
system  must  also  continue  to  function 
in  the  event  of  attack  or  catastrophic 
natural  disaster. 

Action  Review  privacy  concerns  of 
the  Nil.  The  HTF  has  developed  a  work 
plan  to  investigate  what  poUcies  are 
necessary  to  ensure  individual  privacy, 
while  recognizing  the  legitimate  societal 
needs  for  information,  including  those 
of  law  enforcement.  The  HTF  has  also 
developed  a  work  plan  to  investigate 
how  the  government  will  ensure  that  the 
infrastructure's  operations  are 
compatible  with  the  legitimate  privacy 
interests  of  its  users. 

Action:  Review  of  encryption 
technology.  In  April,  the  President 
announced  a  thorough  review  of  Federal 
policies  on  encryption  technology.  In 
addition,  Federal  agencies  are  working 
with  industry  to  develop  new 
technologies  that  protect  the  privacy  of 
citizens,  while  enabling  law 
enforcement  agencies  to  continue  to  use 
court-authorized  wiretaps  to  fight 
terrorism,  drug  rings,  organized  crime, 
and  corruption.  Federal  agencies  are 
working  with  industry  to  develop 
encryption  hardware  and  software  that 
can  be  used  for  this  application. 

Action:  Work  with  industry  to 
increase  network  reliability.  The 
National  Communications  System 
brings  together  23  Federal  agencies  with 
industry  to  reduce  the  vulnerability  of 
the  nation's  telecommunications 
systems  to  accident,  sabotage,  natural 
disaster,  or  military  attack.  And  the 
Federal  Communications  Commission 
has  an  industry  and  user  Network 
Rehability  Council  to  advise  it  on 
ensuring  the  reliability  of  the  nation's 
commercial  telecommunications 
networks.  These  efforts  are  increasingly 
important  as  the  threat  posed  by 
terrorism  and  computing  hacking  grows. 
The  NCS  will  continue  its  work  and  will 
coordinate  with  the  HTF.  In  addition, 
the  National  Security 
Telecommunications  Advisory 
Committee,  which  advises  the  President 
in  coordination  with  the  NCS,  as  well  as 
the  FCC's  Network  ReliabiUty  Council, 
will  coordinate  with  and  complement 
the  work  of  the  Advisory  Council  on  the 
National  Information  Infrastructure. 
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6.  Improve  Management  of  the  Radio 
Frequency  Spectrum 

Many  of  the  dramatic  changes 
expected  from  the  development  of  the 
information  infrastructiire  will  grow  out 
of  advances  in  wireless  technologies. 
The  ability  to  access  the  resources  of  the 
Nil  at  any  time,  from  anywhere  in  the 
country,  will  be  constrained,  however,  if 
there  is  inadequate  spectrum  available. 
To  ensure  that  spectrum  scarcity  does 
not  impede  the  development  of  the  Nil. 
the  Administration  places  a  high 
priority  on  streamlining  its  procedures 
for  the  allocation  and  use  of  this 
valuable  resource. 

Action:  Streamline  allocation  and  use 
of  spectrum.  The  Administration  is 
worVing  with  Congress  to  fully 
implement  the  spectrum  management 
provisions  of  the  Omnibus  Budget  and 
Reconciliation  Act  of  1993,  to 
streamline  government  use  of  spectrum 
and  to  get  spectrum  to  the  public 
efficiently.  These  provisions  will 
provide  greater  flexibihty  in  spectnmi 
allocation,  including  increased  sharing 
of  spectrum  between  private  sector  and 
government  users,  increased  flexibihty 
in  technical  and  service  standards,  and 
increased  choices  for  hcensees  in 
employing  their  assigned  spectrum. 

/ctio/i.  Promote  market  principles  in 
spectrum  distribution.  Further,  the 
Administration  will  continue  to  support 
pohcies  that  place  a  greater  reliance  on 
market  principles  in  distributing 
spectrum,  particularly  in  the  assignment 
process,  as  a  superior  way  to  apportion 
this  scarce  resource  among  the  widely 
differing  wireless  services  that  will  be  a 
part  of  3ie  Nil.  At  the  same  time,  the 
Administration  will  develop  pohcies  to 
ensure  that  entrepreneurs  and  small, 
rural,  minority-  and  women-owned 
businesses  are  able  to  participate  in 
spectrum  auctions. 

7-.  Protect  Intellectual  Property  Rights 

Development  of  an  advanced 
information  infrastructure  will  create 
unprecedented  market  opportunities 
and  new  challenges  for  our  world- 
preeminent  media  and  information 
industries.  The  broad  public  interest  in 
promoting  the  dissemination  of 
information  to  our  citizens  must  be 
balanced  with  the  need  to  ensure  the 
integrity  of  intellectual  property  rights 
and  copyrights  in  information  and 
entertainment  products.  This  protection 
is  crucial  if  these  products — whether  in 
the  form  of  text,  images,  computer 
programs,  databases,  video  or  sound 
recordings,  or  mxiltimedia  formats — are 
to  move  in  conunerce  using  the  full 
capabihty  of  the  Nil. 

Action:  Examine  the  adequacy  of 
copyright  laws.  The  IITF  will  investigate 


how  to  strengthen  domestic  copyright 
laws  and  international  intellectual 
property  treaties  to  prevent  piracy  and 
to  protect  the  integrity  of  intellectual 
property.  To  ensure  broad  access  to 
information  via  the  Nil,  the  IITF  will 
study  how  traditional  concepts  of  fair 
use  should  apply  with  respect  to  new 
media  and  new  works. 

Action:  Explore  ways  to  identify  and 
reimburse  copyright  owners.  The  IITF 
vfiW  explore  the  need  for  standards  for 
the  identification  of  copyright 
ownership  of  information  products  in 
electronic  systems  (e.g.,  electronic 
headers,  labels  or  signature  techniques). 
The  Task  Force  will  also  evaluate  the 
need  to  develop  an  efficient  system  for 
the  identification,  licensing,  and  use  of 
work,  and  for  the  payment  of  royalties 
for  copyrighted  products  delivered  or 
made  available  over  electronic 
information  systems. 


8.  Coordinate  With  Other  Levels  of 
Governmental  and  With  Other  Bodies 


Domestic:  Many  of  the  firms  that  will 
likely  participate  in  the  Nil  are  now 
subject  to  regulation  by  Federal,  state, 
and  local  government  agencies.  If  the 
information  infrastructure  is  to  develop 
quickly  and  coherently,  there  must  be 
close  coordination  among  the  various 
government  entities,  particularly  with 
respect  to  regulatory  pohcy.  It  is  crucial 
that  all  government  bodies — particularly 
Congress,  the  FCC.  the  Administration, 
and  state  and  local  governments — work 
cooperatively  to  forge  regulatory 
principles  that  will  promote 
deployment  of  the  Nil. 

Action:  Seek  ways  to  improve 
coordination  with  state  and  local 
officials.  The  nTF  will  meet  with  state 
and  local  officials  to  discuss  pohcy 
issues  related  to  development  of  the  NH. 
The  Task  Force  will  also  seek  input 
from  the  private  sector  and  non-federal 
agencies  as  it  devises  proposals  for 
regulatory  reform.  The  Administration 
is  committed  to  working  closely  with 
state  and  local  governments  in 
developing  its  telecommunications 
pohcies. 

International:  The  Nil  also  will 
develop  in  the  context  of  evolving 
global  networks.  Because  customers 
typically  demand  that  U.S. 
communications  providers  offer  services 
on  a  global  basis,  it  is  critical  that  the 
infrastructure  within  this  country  can 
meet  international,  as  well  as  domestic, 
requirements. 

Action:  Open  up  overseas  markets. 
The  Administration  has  shown  its 
willingness  to  work  directly  on  behalf  of 
U.S.  firms  to  ensure  that  they  have  an 
equal  opportunity  to  export 
telecommunications-related  goods  and 


services  to  potential  overseas  customers. 
For  example,  the  Commerce  Department 
is  developing  new  export  control 
policies  governing  computers  and 
telecommunications  equipment 
manufactured  by  U.S.  firms.  These 
changes  will  remove  export  restrictions 
on  many  of  these  products  and  permit 
U.S.  manufacturers  to  enter  new 
markets  not  previously  available  to 
them.  The  Administration  will  continue 
to  work  to  open  overseas  markets  for 
U.S.  services  and  products. 

Action:  Ehminate  barriers  caused  by 
incompatible  standards.  Equally 
important  is  the  need  to  avoid  trade 
barriers  raised  by  incompatible  U.S.  and 
foreign  standards  or — more  subtly — 
between  the  methods  used  to  test 
conformance  to  standards.  Through  its 
participation  in  international  standards 
committees,  the  Administration  is 
working  to  eliminate  or  avert  such 
barriers. 

Action:  Examine  international  and 
U.S.  trade  regulations.  The  ITTF  will 
coordinate  the  Administration's 
examination  of  policy  issues  related  to 
the  delivery  of  telecommunications 
services  to  and  from  the  U.S.,  including 
claims  by  some  U.S.  companies  that 
regulatory  practices  in  foreign 
countries — including  denial  of  market 
access  for  U.S.  carriers  and  the 
imposition  of  excessive  charges  for 
completing  calls  from  the  United 
States — are  harming  the  competitiveness 
of  the  industry  and  the  costs  charged  to 
U.S.  customers  for  service.  The  IITF  also 
will  reexamine  U.S.  regulation  of 
mternational  telecommunications 


services. 

9.  Provide  Access  to  Government 
Information  and  Improve  Government 
Procurement 

Thomas  Jefferson  said  that 
information  is  the  currency  of 
democracy.  Federal  agencies  are  among 
the  most  proUfic  collectors  and 
generators  of  information  that  is  useful 
and  valuable  to  citizens  and  business.    • 
Improvement  of  the  nation's 
information  infrastructure  provides  a 
tremendous  opportunity  to  improve  the 
delivery  of  government  information  to 
the  taxpayers  who  paid  for  its 
collection;  to  provide  it  equitably,  at  a 
fair  price,  as  efficiently  as  possible. 

The  Federal  government  is  improving 
every  step  of  the  process  of  information 
collection,  manipulation,  and 
dissemination.  The  Administration  is 
funding  research  programs  that  will 
improve  the  software  used  for  browsing, 
searching,  describing,  organizing,  and 
managing  information.  But  it  is 
committed  as  well  to  applying  those 
tools  to  the  distribution  of  information 
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that  can  be  useful  to  the  public  in  their 
various  roles  as  teachers,  researchers, 
business  people,  consumers,  etc. 

The  key  questions  that  must  be 
addressed  are:  What  information  does 
the  public  want?  What  information  is  in 
electronic  form?  By  what  means  can  it 
be  distributed?  How  can  all  Americans 
have  access  to  it?  A  secondary  question 
is:  How  can  government  itself  improve 
through  better  information 
management? 

Action:  Improve  the  accessibility  of 
government  information.  UTF  working 
groups  will  carefully  consider  the 
problems  associated  with  making 
government  information  broadly 
accessible  to  the  public  electronically. 
Additionally,  several  inter-agency 
efforts  have  been  started  to  ensure  that 
the  right  information  is  stored  and 
available.  Finally,  to  help  the  public 
find  government  information,  an  inter- 
agency project  has  been  formed  to 
develop  a  virtual  card  catalogue  that 
will  indicate  the  availabihty  of 
government  information  in  whatever 
form  it  takes. 

Action:  Upgrade  the  infrastructure  for 
the  delivery  of  government  information. 
The  Federal  government  has  already 
taken  a  number  of  steps  to  promote 
wrider  distribution  of  its  public  reports. 
Legislation  has  been  enacted  to  improve 
electronic  dissemination  of  government 
documents  by  the  Government  Printing 
Office.  A  number  of  Federal  agencies 
have  moved  aggressively  to  convert 
their  public  information  into  electronic 
form  and  disseminate  it  over  the 
Internet,  where  it  will  be  available  to 
many  more  people  than  have  previously 
had  access  to  such  information.  In  the 
future,  substantial  improvements  will  be 
made  to  "FedWorld,"  an  electronic 
bulletin  board  established  by  the 
Department  of  Commerce's  National 
Technical  Information  Service  (NTIS), 
which  links  the  pubUc  with  more  than 
100  Federal  bulletin  boards  and 
information  centers.  These 
improvements  will  enhance  FedWorld's 
abihty  to  distribute  to  the  public 
scientific,  technical,  and  business- 
related  information  generated  by  the 
U.S.  Government  and  other  sources. 
Finally,  a  conference  will  be  held  in  the 
Fall  of  1993  to  begin  teaching  Federal 
employees  how  they  can  use  these 
distribution  mechanisms. 

Action:  Enhance  citizen  access  to 
government  information.  In  June  1993, 
OMB  prescribed  new  polices  pertaining 
to  the  acquisition,  use,  and  distribution 
of  government  information  by  Federal 
agencies.  Among  other  things,  the 
pohcies  mandate  that,  in  distributing 
information  to  the  public.  Federal 
agencies  should  recoup  only  those  costs 


associated  with  the  dissemination  of 
that  information,  not  with  its  creation  or 
collection.  Moreover  a  number  of  inter- 
agency e^rts  are  imder  way  to  afford 
greater  pubhc  access  to  government 
information.  One  project  seeks  to  turn 
thousands  of  local  and  field  offices  of 
various  Federal  agencies  into  Interactive 
Qtizen  Participation  Centers,  at  which 
citizens  can  communicate  with  the 
public  affairs  departments  of  all  Federal 
agencies.  j 

Action:  Strengthen  inter-agency 
coordination  through  the  use  of 
electronic  mail.  To  implement  the 
National  Performance  Review's 
recommendation  on  expanded  use  of 
electronic  mail  within  the  Federal 
government,  an  inter-agency 
coordinating  body  has  been  estabUshed 
to  incorporate  electronic  mail  into  the 
daily  work  environment  of  Federal 
workers.  The  group  is  also  sponsoring 
three  pilot  projects  to  expand 
connectivity  that  will  build  a  body  of 
experience  that  other  Federal  agencies 
can  draw  on  when  they  begin  to  use 
electronic  mail. 

Action:  Reform  the  Federal 
procurement  process  to  make 
government  a  leading-edge  technology 
adopter.  The  Federal  government  is  the 
largest  single  buyer  of  high  technology 
products.  The  government  has  played  a 
key  role  in  developing  emerging  markets 
for  advanced  technologies  of  military 
significance;  it  can  be  similarly  effective 
for  civiUan  technologies.  The 
Administration  will  implement  the 
proou^ment  policy  reforms  set  forth  in 
the  National  Performance  Review 
report. 

VI.  America's  Destiny  is  Linked  to  Our 
Information  Infrastructure 

The  principles  and  goals  outlined  in 
this  document  provide  a  blueprint  for 
government  action  on  the  Nil.  Applying 
them  will  ensure  that  government 
provides  constructive  assistance  to  U.S. 
industry,  labor,  academia  and  private 
citizens  as  they  develop,  deploy  and  use 
the  infrastructure. 

The  potential  benefits  for  the  nation 
are  immense.  The  Nil  will  enable  U.S. 
firms  to  compete  and  win  in  the  global 
economy,  generating  good  jobs  for  the 
American  people  and  economic  growth 
for  the  nation.  As  importantly,  the  Nil 
promises  to  transform  the  lives  of  the 
American  people.  It  can  ameUorate  the 
constraints  of  geography  and  economic 
status,  and  give  all  Ainericans  a  fair 
opportunity  to  go  as  far  as  their  talents 
and  ambitions  will  take  them. 


Tab  C— Benefits  and  AppUcatioiu  of  the 
National  Information  Infrastructure 

The  development  of  the  National 
Information  Infrastructure  is  not  an  end 
in  itself;  it  is  a  means  by  which  the 
United  States  can  achieve  a  broad  range 
of  economic  and  social  goals.  Although 
the  NU  is  not  a  "silver  bullet"  for  all  of 
the  problems  we  face,  it  can  make  an 
important  contribution  to  our  most 
pressing  economic  and  social 
challenges. 

This  infrastructure  can  be  used  by  all 
Americans,  not  just  by  scientists  and 
engineers.  As  entrepreneurs,  factory 
workers,  doctors,  teachers,  federal 
employees,  and  citizens,  Americans  can 
harness  this  technology  to: 

•  Create  jobs,  spin*  growth,  and  foster 
U.S.  technological  leadership; 

•  Reduce  health  care  costs  while 
increasing  the  quaUty  of  service  in 
imderserved  areas; 

•  Deliver  higher-quaUty.  lower-cost 
government  services; 

•  Prepare  our  children  for  the  fast- 
paced  workplace  of  the  21st  century; 
and 

•  Build  a  more  open  and 
participatory  democracy  at  all  levels  of 
government. 

This  is  not  a  far-fetched  prediction. 
As  shown  below,  our  current 
information  infrastructure  is  already 
making  a  difference  in  the  Uves  of 
ordinary  Americans,  and  we  have  just 
begun  to  tap  its  potential. 

Economic  Benefits 

The  National  Information 
Infrastructure  will  help  create  high- 
wage  jobs,  stimulate  economic  growth, 
enable  new  products  and  services,  and 
strengthen  America's  technological 
leadership.  Whole  new  industries  will 
be  created,  and  the  infrastructure  will  be 
used  in  ways  we  can  only  begin  to 
imagine.  Below  are  some  of  the 
potential  benefits  to  the  U.S.  economy: 

1 .  Increased  Economic  Growth  and 
Productivity 

•  The  Computer  Systems  Policy 
Project  estimates  that  the  Nil  will 
"create  as  much  as  $300  biUion 
annually  in  new  sales  across  a  range  of 
industries." 

•  The  Economic  Strategy  Institute 
concluded  that  accelerated  deployment 
of  the  NE  would  increase  GDP  by  $194- 
$321  billion  to  GNP  by  the  year  2007, 
and  increase  productivity  by  20  to  40 
percent. 

2.  Job  Creation 

Although  there  are  no  definitive 
estimates  for  the  total  number  of  U.S. 
jobs  the  deployment  of  the  Nil  will 
create,  it  is  clear  that  it  has  the  poteaiial 
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to  create  hundreds  of  thousands  of  jobs. 
For  example: 

•  Industry  experts  believe  that  the 
Personal  Communications  Services 
industry,  a  new  family  of  wireless 
services,  could  create  as  many  as 
300,000  jobs  in  the  next  10-15  years. 
The  development  of  this  industry  will 
be  accelerated  by  the  Emerging 
Telecommunications  Technology  Act, 
which  was  signed  by  President  CUnton 
as  part  of  the  budget  package. 

3.  Technological  Leadership 

The  Nn  will  serve  as  the  driver  for  a 
wide  variety  of  technologies,  such  as 
semiconductors,  high-speed  networking, 
advanced  displays,  software,  and 
human/computer  interfaces  such  as 
speech  recognition. 

This  technology  will  be  used  to  create 
exciting  new  products  and  services, 
strengthening  U.S.  leadership  in  the 
electronics  and  information  technology 
sector.  For  example,  experts  envision 
the  production  of  powerful  computers 
that  will  be  held  in  the  palm  of  our 
hand,  "as  mobile  as  a  watch  and  as 
personal  as  a  wallet,  *  *  •  .  (they)  will 
recognize  speech,  navigate  streets,  take 
notes,  keep  schedules,  collect  mail, 
manage  money,  open  the  door  and  start 
the  car,  among  other  computer  functions 
we  cannot  imagine  today." 

4.  Regional,  State,  and  Local  Economic 
Development 

In  today's  knowledge-based,  global 
economy  in  which  capital  and 
technology  are  increasingly  mobile,  the 
quality  of  America's  information 
infrastructure  will  help  determine 
whether  companies  invest  here  or 
overseas.  States  and  regions  increasingly 
recognize  that  development  of  their 
information  infrastructure  is  key  to 
creating  jobs  and  attracting  new 
businesses: 

•  In  May  1993,  Governor  Jim  Hunt 
announced  the  creation  of  the  North 
Carolina  Information  Highway,  a 
network  of  fiber  optics  and  advanced 
switches  capable  of  transmitting  the 
entire  3j-volume  Encyclopedia 
Britannica  in  4.7  seconds.  This  network, 
which  will  be  deployed  in  cooperation 
with  BellSouth,  GTE.  and  Carolina 
Telephone,  is  a  key  element  of  North 
Carolina's  economic  development 
strategy. 

•  In  California's  Silicon  Valley, 
academics,  business  executives, 
government  officials,  and  private 
citizens  are  working  together  to  build  an 
"advanced  information  infrastructure 
and  the  collective  ability  to  use  it."  A 
non-profit  organization.  Smart  Valley 
Inc..  will  help  develop  the  information 
infrastructure  and  its  applications. 


Many  business  applications  are 
envisioned,  including  desktop 
videoconferencing,  rapid  delivery  of 
parts  designs  to  fabrication  shops, 
design  of  chips  on  remote 
supercomputers,  electronic  commerce, 
and  telecommuting. 

•  The  Council  of  Great  Lakes 
Governors  has  developed  a  regional 
telecommunications  initiative,  which 
includes  creating  an  open  data  network 
as  a  first  step  towards  creation  of  a  Great 
Lakes  Information  Highway,  promoting 
access  in  rural  areas,  developing  a  set  of 
telecommunications  service  goals  and  a 
time  table  for  achieving  them,  and 
developing  a  computerized  inventory  of 
each  state's  advanced 
telecommunications  infrastructure. 

5.  Electronic  Commerce 

Electronic  commerce  [e.g..  on-line 
parts  catalogues,  multi-media  mail', 
electronic  payment,  brokering  services, 
collaborative  engineering)  can 
dramatically  reduce  the  time  required  to 
design,  manufacture,  and  market  new 
products.  'Time  to  market"  is  a  critical 
success  factor  in  today's  global 
marketplace.  Electronic  commerce  will 
also  strengthen  the  relationships 
between  manufacturer,  suppliers,  and 
joint  developers.  In  today's  marketplace, 
it  is  not  unusual  to  have  12  or  more 
companies  collaborating  to  develop  and 
manufacture  new  products. 

Healthcare 

The  Nn  can  help  solve  America's 
health  care  crisis.  The  Clinton 
Administration  is  committed  to  health 
care  reform  that  will  ensure  that 
Americans  will  never  again  lose  their 
health  care  coverage  and  that  controls 
skyrocketing  health  care  costs.  The  costs 
of  doing  nothing  are  prohibitive: 

•  Since  1980,  our  nation's  health  care 
costs  have  quadrupled.  Between  1980 
and  1992,  health  expenditures  shot  up 
from  9  percent  to  14  percent  of  GDP; 
under  current  policies,  they  will  hit  19 
percent  by  the  year  2000.  Health  care 
cost  increases  will  eat  up  more  than  half 
of  the  new  federal  revenue  expected 
over  the  next  four  years. 

•  Twenty-five  cents  out  of  every 
dollar  on  a  hospital  bill  goes  to 
administrative  costs  and  does  not  buy 
any  patient  care.  The  number  of  health 
care  administrators  is  increasing  four 
times  faster  than  the  number  of  doctors. 

These  problems  will  not  be  solved 
without  comprehensive  health  care 
reform.  Better  use  of  information 
technology  and  the  development  of 
health  care  applications  for  the  NH. 
however,  can  make  an  important 
contribution  to  reform.  Experts  estimate 
that  telecommunications  applications 


could  reduce  health  care  costs  by  $36  to 
$100  billion  each  year  while  improving 
quality  and  increasing  access.  Below  are 
some  of  the  existing  and  potential 
applications: 

1.  Telemedicine 

By  using  telemedicine.  doctors  and 
other  care  givers  can  consult  with 
specialists  thousands  of  miles  away; 
continually  upgrade  their  education  and 
skills;  and  share  medical  records  and  x- 
rays. 

Example:  In  Texas,  over  70  hospitals, 
primarily  in  rural  areas,  have  been 
forced  to  close  since  1984.  The  Texas 
Telemedicine  Project  in  Austin,  Texas 
offers  interactive  video  consultation  to 
primary  care  physicians  in  rural 
hospitals  as  a  way  of  alleviating  the 
shortage  of  specialists  in  rural  areas. 
This  trial  is  increasing  the  quality  of 
care  in  rxiral  areas  and  providing  at  least 
14  percent  savings  by  cutting  patient 
transfer  costs  and  provider  travel. 

2.  Unified  Electronic  Claims 

More  than  4  billion  health  care  claims 
are  submitted  annually  from  health  care 
providers  to  reimbursement 
organizations  such  as  insurance 
companies.  Medicare.  Medicaid,  and 
HMOs.  Moreover,  there  are  1,500 
different  insurance  companies  in  the 
United  States  using  many  different 
claims  forms.  The  administrative  costs 
of  the  U.S.  health  care  system  could  be 
dramatically  reduced  by  moving 
towards  standardized  electronic 
submission  and  processing  of  claims. 

3.  Personal  Health  Information  Systems 

The  United  States  can  use  computers 
and  networks  to  promote  self  care  and 
prevention  by  making  health  care 
information  available  24  hours  a  day  in 
a  form  that  aids  decision  making.  Most 
people  do  not  have  the  tools  necessary 
to  become  an  active  and  informed 
participant  in  their  own  health  care.  As 
a  result,  far  too  many  people  (estimates 
range  from  50  to  80  percent)  entering 
the  health  care  system  do  not  really 
need  a  physician's  care.  Many 
improperly  use  the  system  by,  for 
example,  using  the  emergency  room  for 
a  cold  or  back  strain.  Many  of  those  who 
end  up  with  serious  health  problems 
enter  the  health  care  system  too  late, 
and  thus  require  more  extensive  and 
costly  therapy.  Michael  McDonald, 
chairman  of  the  Communications  and 
Computer  Applications  in  Public  Health 
(CCAPH),  estimates  that  even  if  personal 
health  information  systems  were  used 
only  25  to  35  percent  of  the  time,  $40 
to  $60  billion  could  be  saved. 

Example:  InterJ»ractice  Systems,  a 
joint  venture  of  Harvard  Community 
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Health  Plan  io  Boston  and  Electronic 
Data  Systems,  has  placed  terminals  in 
the  homes  of  heavy  users  of  health  care, 
such  as  the  elderly,  pregnant  women, 
and  femilies  with  yoimg  children.  Based 
on  a  patient's  symptoms  and  their 
medical  history,  an  electronic  advice 
system  makes  recommendations  to 
HCHP's  members  about  using  self  care, 
talking  with  a  doctor,  or  scheduling  an 
appointment.  In  one  instance,  "an  11- 
year  old  who  regularly  played  with  the 
terminal  heard  his  father  complain  one 
day  of  chest  pains  and  turned  to  the 
system  for  help;  it  diagnosed  the 
symptoms  as  a  probable  heart  attack. 
The  diagnosis  was  correct." 

4.  Computer-Based  Patient  Records 

The  Institute  of  Medicine  has 
concluded  that  Computer-Based  Patient 
Records  are  critical  to  improving  the 
quality  and  reducing  the  cost  of  health 
care.  Currently: 

•  11  percent  of  laboratory  tests  must 
be  re-ordered  because  of  lost  results; 

•  30  percent  of  the  time,  the 
treatment  ordered  is  not  documented  at 
all; 

•  40  percent  of  the  time  a  diagnosis 
isn't  recorded;  and 

•  30  percent  of  the  time  a  medical 
record  is  completely  unavailable  during 
patient  visits. 

Civic  Networking  Technology  in  the 
Public  Interest 

Hie  benefits  of  the  Nil  extend  for 
beyond  economic  growth.  As  the  Center 
for  Civic  Nelworkiig  observed, 

"A  country  that  works  smarter;  enjoys 
efficient,  less  costly  government,  guided  by  a 
well-infanned  citizenry;  tliat  produces  high 
quality  jobs  and  educated  citizens  to  fill 
them;  that  pavijs  a  road  away  fiom  poverty; 
that  promotes  life-long  learning,  public  life 
and  the  cultiual  life  of  our  cxumnunities.  This 
is  the  promise  of  the  National  Information 
Infi^structure." 

The  Nn  could  be  used  to  create  an 
"electronic  commons"  and  promote  the 
public  interest  in  the  following  ways: 

1.  Community  Access  Networks 

Grass-roots  networks  are  springing  up 
all  over  the  country,  providing  citizens 
with  a  wide  range  of  information 
services.  The  National  Information 
Infrastructure  should  expand  a  citizen's 
capacity  for  action  in  local  institutions, 
as  it  must  honor  regional  differences 
and  the  cultural  diversity  of  America's 
heritage. 

Example:  The  Heartland  FreeNet  in 
Peoria,  Illinois  provides  a  wide  range  of 
community  information  to  the  citizens 
of  Central  Illinois  24  hours  a  day. 
Topics  covered  include  113  areas  of 
social  services;  a  year  long  commtmity 


calendar  the  American  Red  Cross; 
current  Ustings  from  the  Illinois  Job 
Service;  resources  for  local  businesses; 
and  local  govem-nent  information. 
Experts  in  all  fields  ft\jm  law  to  the  Red 
Cross  to  chemical  dependency  voltinteer 
their  time  and  expertise  to  answer 
questions  anonymously  asked  by  the 
public. 

Example:  The  Big  Sky  Telegraph 
began  operation  m  1988  as  an  electronic 
bulletin  board  system  linking  Montana's 
114  one-room  schools  to  each  other  and 
to  Western  Montana  College.  Today,  the 
Big  Sky  Telegraph  enables  the  formation 
of  "virtual  comn:  unities" — linking 
schools,  libraries,  county  extension 
services,  women's  centers,  and 
hospitals.  Montana's  high-school 
students  learning  Russian  can  now 
communicate  with  Russian  students, 
and  science  students  are  participating  in 
a  course  on  "chaos  theory"  offered  by 
MIT. 

2.  Dissemination  of  Government 
Information 

The  bee  flow  of  information  between 
the  government  end  the  pubfic  is 
essential  to  a  democratic  society. 
Improvements  in  the  National 
Information  Infrastructure  provide  a 
tremendous  opportunity  to  improve  the 
delivery  of  government  information  to 
the  taxpayers  who  paid  for  its 
collection;  to  provide  it  equitably,  at  a 
fair  price,  as  equitably  as  possible. 

Example:  Some  of  the  most  powerful 
examples  of  the  povirer  inherent  in 
information  collection  and 
dissemination  come  from  the  experience 
of  Federal  agencies.  For  example,  the 
Emergency  Planring  and  Community 
Right-to-Know  Act  of  1986  estabUshed  a 
Toxic  Release  Inventory  (TRI),  which 
required  industries  to  report  theii 
estimated  total  releases  of  toxic 
chemicals  to  the  environment.  The 
Environmental  Protection  Agency  has 
used  a  variety  of  means  for  making  the 
data  available  to  the  public,  including  a 
collaborative  effort  involving  the 
agency,  the  nonprofit  commimity,  and 
philanthropy.  "llus  effort  involved 
making  the  TRI  available  through  an 
online  service  called  RTK  NET  (the 
Right-to-Know  Computer  Network), 
operated  by  OMB  Watch  and  Unison 
Institute.  As  a  result  of  the  TRI  program, 
EPA  and  industr/  developed  the  "33/ 
50"  program,  in  which  CEOs  set  a  goal 
of  reducing  their  pollution  by  33 
percent  by  1992  and  50  percent  by  1995. 
Because  of  RTK  !JET's  success,  EPA  is 
seeking  to  expand  the  information 
available  on  ihe  service. 


3.  Universal  Access 

The  Nn  must  be  used  to  bring 
Americans  together,  as  opposed  to 
allowing  a  further  polarization  between 
informatiwi  "haves"  and  "have  nots." 

Example:  As  part  of  a  recent  cable 
franchise  negotiation,  fiber  optic  cable 
was  deployed  in  Harlem,  where  40 
percent  of  the  residents  live  below  the 
poverty  line.  New  York  City  is  exploring 
the  use  of  interactive  video  conferencing 
between  commimity  rooms  in  housing 
projects  and  government  offices, 
schools,  and  New  York  corporations. 
These  facilities  could  be  used  to  teach 
parenting  to  teenage  mothers,  and 
promote  mentoring  programs  between 
inner  dty  youth  and  employees  of  New 
Yortt  corporations. 

Research 

One  of  the  central  objectives  of  the 
High  Performance  Computing  and 
Communications  Initiative  (HPCCI)  is  to 
increase  the  productivity  of  the  research 
community  and  enable  scientists  and 
engineers  to  tackle  "Grand  Challenges," 
such  as  forecasting  the  weather, 
building  more  energy-efficient  cars, 
designing  Ufe-saving  drugs,  and 
understanding  how  galaxies  are  formed. 

As  a  result  of  advances  in  computing 
and  networking  technologies  promoted 
by  the  HPCQ,  America's  scientists  and 
engineers  (and  their  colleagues  and 
peers  aroimd  the  world)  are  able  to 
solve  fundamental  problems  that  would 
have  been  impossible  to  solve  in  the 
past.  U.S.  researchers  will  continue  to 
benefit  fiom  the  HPCQ  and  the 
emerging  National  Information 
Infrastructure.  Below  are  just  a  few  of 
the  ways  in  which  this  technology  is 
being  used  by  U.S.  researchers: 

1.  Solving  Grand  Challenges 

As  a  result  of  investments  in  high 
performance  computers,  software,  and 
high-speed  networks,  researchers  have 
access  to  more  and  more  computational 
resources.  As  a  result,  scientists  and 
engineers  have  been  able  to  more 
accurately  model  the  Earth's  climate; 
design  and  simulate  next-generation 
aircraft  (the  High  Speed  Civil 
Transport);  improve  detection  of  breast 
cancer  by  turning  two-dimensional  MRI 
images  into  three-dimensional  views; 
and  enhance  the  recovery  of  oil  and  gas 
from  America's  existing  reservoirs. 

2.  Enabling  Remote  Access  to  Scientific 
Instruments 

Because  of  advancements  in  networks 
and  visualization  software,  scientists 
can  control  and  share  remote  electron 
microscopes,  radio  t&iescopes,  and  other 
scientific  instruments. 
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3.  Supporting  Scientific  Collaboration 


The  Internet  has  allowed  scientists  in 
the  United  States  and  around  the  world 
to  access  databases,  share  documents, 
and  communicate  with  colleagues.  For 
example,  one  computer  language  was 
developed  by  60  people  in  industry, 
government  and  academia  over  a  period 
of  3  years  with  only  two  days  of  face- 
to-face  meetings.  Instead,  project 
participants  sent  3,000  e-mail  messages 
to  each  other,  dramatically  reducing  the 
time  required  to  develop  the  language. 
As  scientific  research  becomes 
increasingly  complex  and 
interdisciplinary,  scientists  see  the  need 
to  develop  "coUaboratories,"  centers 
without  walls  in  which  "the  nations' 
researchers  can  perform  their  research 
without  regard  to  geographical 
location — interacting  with  colleagues, 
access  instrumentation,  sharing  data 
and  computational  resources,  (and] 
accessing  information  in  digital 
libraries." 

Life-Long  Learning 

Increasingly,  what  we  earn  depends 
on  what  we  learn.  Americans  must  be 
well-educated  and  well-trained  if  we  are 
to  compete  internationally  and  enjoy  a 
healthy  democracy.  The  magnitude  of 
the  challenge  we  face  is  well-known: 

•  25  percent  of  students  nation-wide 
no  longer  complete  high-school,  a  figure 
which  rises  to  57  percent  in  some  large 
cities. 

•  Currently,  90  million  adults  in  the 
United  States  do  not  have  the  literacy 
skills  they  need  to  function  in  our 
increasingly  complex  society. 

The  Cl^ton  Administration  has  set 
ambitious  national  goals  for  lifelong 
learning.  The  "Goals  2000:  Educate 
America  Act"  would  make  six 
education  goals  part  of  national  policy: 
90  percent  high  school  graduation  rate; 
U.S.  dominance  in  math  and  science; 
total  adult  hteracy;  safe  and  drug-free 
schools;  increased  competency  in 
challenging  subjects;  and  having  every 
child  enter  school  "ready  to  learn." 
Secretary  of  Labor  Robert  Reich  also  has 
emphasized  the  need  to  move  towards 
"new  work."  New  work  requires 
problem-solving  as  opposed  to  rote 
repetition,  upgrading  worker  skills,  and 
empowering  front-line  workers  to 
continuously  improve  products  and 
services.  All  of  the  Administration's 
policy  Initiatives  (national  skill 
standards,  school-to- work  transition, 
training  for  displaced  workers)  are 
aimed  at  promoting  the  transition 
towards  high- wage,  higher- value  "new 
work." 

Although  technology  alone  cannot  fix 
what  is  wrong  with  America's  education 


and  training  system,  the  Nil  can  help. 
Studies  have  shown  that  computer- 
based  instruction  is  cost-effiaciive, 
enabling  30  percent  more  learning  in 
40%  less  time  at  30%  less  cost.  Fortune 
recently  reported  that: 

"Prom  Harlem  to  Honolulu,  electronic 
networks  are  sparking  the  kind  of  excitement 
not  seen  in  America's  classrooms  since  the 
space  race  *  •  *.  In  scores  of  programs  and 
pilot  projects,  networks  are  changing  the  way 
teachers  teach  and  students  learn." 

The  United  States  has  just  begim  to 
exploit  the  educational  applications  of 
computers  and  networks.  Students  and 
teachers  can  use  the  Nil  to  promote 
collaborative  learning  between  students, 
teachers,  and  experts;  access  on-line 
"digital  libraries";  and  take  "virtual" 
field  trips  to  musemns  and  science 
exhibits  without  leaving  the  classroom. 

Example:  Headquartered  in 
Cambridge,  Massachusetts  and  funded 
by  the  National  Science  Foundation,  the 
Global  Laboratoiy  Project  links  students 
from  over  101  schools  in  27  states  and 
17  foreign  countries,  including  Japan, 
Saudi  Arabia,  Russia  and  Argentina.  All 
over  the  world,  students  establish 
environmental  monitoring  stations  to 
study  climate  change,  monitor 
pollutants  such  as  pesticides  and  heavy 
metals,  and  measure  ultraviolet 
radiation.  Students  share  their  data  over 
the  Global  Lab  telecommimications 
network  with  each  other  and  with 
scientists  to  make  comparisons,  conduct 
analyses,  and  gain  a  global  perspective 
on  environmental  problems. 

Example:  In  Texas,  the  Texas 
Education  Network  (TENET)  now  serves 
over  25,000  educators,  and  is  making 
the  resources  of  the  Internet  available  to 
classrooms.  One  Texas  educator  from  a 
small  school  district  described  the 
impact  it  was  having  on  the  learning 
experiences  of  children: 

"The  smaller  districts  can  now  accesk 
NASA,  leave  messages  for  the  astronauts, 
browse  around  in  libraries  larger  than  ever 
they  will  ever  be  able  to  visit,  discuss  the 
Superconducting  Supercollider  project  with 
the  physicist  in  charge,  discuss  world 
ecology  with  students  in  countries  around 
the  world,  read  world  and  national  news  that 
appears  in  newspapers  that  are  not  available 
in  their  small  towns,  work  on  projects  as 
equals  and  collaborators  with  those  in  urban 
areas,  and  change  the  way  they  feel  about  the 
size  of  their  world.  This  will  create  students 
that  we  could  not  create  otherwise.  This  is 
a  new  education  and  instruction." 

As  computers  become  more  powerful 
and  less  expensive,  students  may 
eventually  carry  hand-held,  computer- 
based  "intelligent  tutors,"  or  learn  in 
elaborate  simulated  environments.  One 
expert  predicted  the  following 
educational  use  of  virtual  reality: 


"Imagine  a  biology  student  entering  an 
Immersive  virtual  laboratory  environment 
that  includes  simulated  molecules.  The 
learner  can  pick  up  two  molecules  and 
attempt  to  fit  them  together,  exploring 
docking  sites.  In  addition  to  the  three- 
dimensional  images  in  the  head-mounted 
display,  the  gestiire  gloves  on  his  hands  press 
back  to  provide  feedback  to  his  sense  of 
touch.  Alternatively,  the  student  can  expand 
a  molecule  to  the  size  of  a  large  building  and 
fly  around  in  it,  examining  the  internal 
structure." 

Creating  a  Government  That  Works 
Better  &■  Costs  Less 

Vice  President  Gore's  National 
Performance  Review  (NPR)  provides  a 
bold  vision  of  a  federal  government 
which  is  effective,  efficient  and 
responsive.  Moving  from  red  tape  to 
results  will  require  sweeping  changes: 
emphasizing  accountability  for 
achieving  results  as  opposed  to 
following  rules;  putting  customers  first; 
empowering  employees;  and 
reengineering  how  government  agencies 
do  their  work.  As  part  of  this  vision,  the 
NPR  emphasizes  the  importance  of 
information  technology  as  a  tool  for 
reinventing  government: 

"With  computers  and 
telecommimications,  we  need  not  do 
things  as  we  have  in  the  past.  We  can 
design  a  customer-driven  electronic 
government  that  operates  in  ways  that, 
10  years  ago,  the  most  visionary  planner 
could  not  have  imagined." 

The  NPR  has  identified  a  number  of 
ways  in  which  "electronic  government" 
can  improve  the  quality  of  government 
services  while  cutting  costs,  some  of 
which  are  described  below: 

1.  Develop  a  Nationwide  System  to 
Deliver  Government  Benefits 
Electronically 

The  government  can  cut  costs  through 
"electronic  benefits  transfer"  for 
programs  such  as  federal  retirement, 
social  security,  unemployment 
insxirance,  AFDC,  and  food  stamps.  For 
example,  3  billion  Food  Stamps  are 
printed  and  distributed  to  over  10 
million  households.  Estimates  suggest 
that  $1  billion  could  be  saved  over  five 
years  once  electronic  benefits  for  food 
stamps  is  fully  implemented. 

2.  Develop  Integrated  Electronic  Access 
to  Government  Information  and  Services 

Currently,  citizen  access  to  federal 
government  information  is 
uncoordinated  and  not  customer- 
friendly.  Electronic  kiosks  and 
computer  bulletin  boards  can  result  in 
quick  response,  complete  information, 
and  an  end  to  telephone  tag. 

Example:  Info/California  is  a  network 
of  kiosks  in  places  like  libraries  and 
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shopping  malls.  Califbmians  can  use 
these  touch-screen  computers  to  renew 
vehicle  registration,  register  for 
employment  openings,  and  get 
information  on  90  different  subjects, 
such  as  applying  for  student  loans  or 
resolving  tenant-landlord  disputes. 
These  kiosks  have  reduced  the  cost  of 
job-match  services  from  $150  to  $40  per 
person. 

3.  Establish  a  National  Law 
Enforcement/Public  Safety  Network 

Whether  responding  to  natural  or 
technological  disasters,  or  performing 
search  and  rescue  or  interdiction 
activities,  federal,  state,  and  local  law 
enforcement  and  public  safety  woricers 
must  be  able  to  communicate  with  each 
other  effectively,  efficiently,  and 
securely.  Currently,  federal,  state  and 
local  law  enforcement  agencies  have 
radio  systems  which  cannot 
commimicate  with  each  other  because 
they  occupy  different  parts  of  the 
spectrimi. 

4,  Demonstrate  and  Provide 
Goyemment-wide  Electronic  Mail 

Government-wide  e-mail  can  provide 
rapid  communications  among 
individuals  and  groups,  break  down 
barriers  to  information  flows  between 
and  within  agencies,  allow  better 
management  of  complex  interagency 
projects,  and  permit  more 
communication  between  government 
officials  and  the  public. 

Tab  D — The  Infisnnation  Infrastructure 
Task  Force 

Mission 

While  the  private  sector  will  build 
and  run  virtually  all  of  the  National 
Information  Infrastructure  (Nil),  the 
President  and  the  Vice  President  have 
stated  clearly  that  the  Federal 
government  has  a  key  leadership  role  to 
play  in  its  development.  Accordingly, 
the  White  House  formed  the  Information 
Infrastructure  Task  Force  (IITF)  to 
articulate  and  implement  the 
Administration's  vision  for  the  NIL  The 
task  force  consists  of  high-level 
representatives  of  the  Federal  agencies 
that  play  a  major  role  in  the 
development  and  application  of 
information  technologies.  Working 
together  with  the  private  sector,  the 
participating  agencies  vdll  develop 
comprehensive  telecommunications  and 
information  poUcies  that  best  meet  the 
needs  of  both  the  agencies  and  the 
coimtry.  By  helping  build  consensus  on 
thorny  policy  issues,  the  UTF  will 
enable  agencies  to  make  and  implement 
pohcy  more  quickly  and  effectively. 


A  high-level  Advisory  Council  on  the 
National  Informatioc  Infrastructure  has 
been  established  by  Executive  Order  to 
provide  advice  to  ttie  IITF.  It  will 
consist  of  representatives  of  the  many 
diffisrent  stakeholders  in  the  Nil, 
including  industry,  labor,  academia, 

f)ublic  interest  groups,  and  state  and 
ocal  governments.  The  Secretary  of 
Commerce  will  appoint  the  25  members 
of  the  advisory  committee. 

The  nTF  is  worcing  closely  with  the 
High  Performance  Computing, 
Conununications,  and  Information 
Technology  (HPCXTT)  Subcommittee  of 
the  Federal  Coordinating  Council  for 
Science,  Engineering,  and  Technology 
(FCCSET),  which  is  chaired  by  the 
White  House  Office  of  Science  and 
Technology  Policy.  The  HPCOT 
Subcommittee  prcvides  technical  advice 
to  the  IITF  and  coordinates  Federal 
research  activities  that  support 
development  of  the  National 
Information  Infr^tructure. 

Membership 

All  the  key  agencies  involved  in 
telecommunications  and  information 
policy  are  represented  on  the  task  force. 
The  task  force  operates  under  the  aegis 
of  the  White  Housa  Office  of  Science 
and  Technology  Policy  and  the  National 
Economic  Council.  Ron  Brown,  the 
Secretary  of  Commerce,  chairs  the  IITF, 
and  much  of  the  staff  work  for  the  task 
force  will  be  done  by  the  National 
TelecoDununications  and  Information 
Administration  (NTIA;  of  the 
Department  of  Cocunerce. 

Structure 

To  date,  three  committees  of  the  UTF 
have  been  establis'ied; 

(1)  Telecommunications  Policy 
Committee,  which  will  fcHmulate  a 
consistent  Administration  position  on 
key  telecommunications  issues,  is 
chaired  by  Larry  Irving,  head  of  the 
National  Telecommunications  and 
Information  Administration  of  the 
Department  of  Commerce.  Recently,  the 
Committee  created:  The  Working  Group 
on  Universal  Service,  which  will  work 
to  ensure  that  all  Americans  have  access 
to  and  can  enjoy  the  benefits  of  the 
National  Information  Infrastructure. 

(2)  Information  Policy  Committee, 
wbich  is  addressing  critical  information 
policy  issues  that  must  be  addressed  if 
the  National  Information  Infrastructure 
is  to  be  fully  deployed  and  utilized. 
Sally  Katzen,  head  of  the  Office  of 
Information  and  Regulatory  A^irs  at 
the  Office  of  Management  and  Budget 
(OMB),  chairs  the  Committee.  The 
Committee  has  created  three  working 
groups: 


The  Working  Group  on  Intellectual 
Property  Rights,  to  develop  proposals 
for  protecting  copyrights  and  omer 
IPR  in  an  electronic  world.  Bruce 
Lehman,  head  of  the  Patent  and 
Trademark  Office  of  the  Departn>ent 
of  Commerce,  chairs  this  group. 
The  Working  Group  on  Privacy,  to 
design  Administration  poUcies  to 
protect  individual  privacy  despite  the 
rapid  increase  in  the  collection, 
storage,  and  dissemination  of  pwsoDal 
data  in  electronic  form.  It  is  chaired 
by  Pat  Faley,  Acting  Director  of  the 
Office  of  Consumer  Affairs, 
Department  of  Health  and  Human 
Services. 
The  Working  Group  on  Government 
Information  focuses  on  ways  to 
promote  dissemination  of  government 
data  in  electronic  form.  Bruce 
McConnell,  OMB's  Office  of 
Information  and  Regiilatcuy  AfCairs, 
chairs  this  group. 

(3)  Applications  Committee,  which 
coordinates  Administration  efforts  to 
develop,  demonstrate,  and  promote 
applications  of  information  technology 
in  manufacturing,  education,  health 
care,  government  services,  Ubraries,  and 
other  areas.  This  group  works  closely 
with  the  High  Performance  Computing 
and  Communications  Program,  which  is 
funding  development  of  new 
applications  technologies,  to  determine 
how  Administration  policies  can  best 
promote  the  deployment  of  such 
technologies.  Arati  Prabhakar,  Director 
of  the  National  Institute  of  Standards 
and  Technology,  chairs  the  Committee. 
This  Committee  is  responsible  for 
implementing  many  of  the 
recommendations  of  the  Vice 
President's  National  Performance 
Revievs'  that  pertain  to  information 
technology.  So  far,  the  Committee  has 
created  one  working  group:  The 
Working  Group  on  Government 
Information  Technology  Services  (GITS) 
wii!  coordinate  efforts  to  improve  the 
application  of  information  technology 
by  Federal  agencies. 

Tab  E — United  States  Advisory  Council 
on  the  National  Information 

Infrastructure 

•  The  President  will  sign  an 
Executive  Order  creating  the  "United 
States  Advisory  Council  on  the  National 
Information  Infrastructure"  to  facilitate 
private  sector  input  to  the  Information 
Infriistructure  Task  Force.  The  CTF, 
which  is  chaired  by  the  Secretary  of 
Commerce,  will  work  with  Congress  and 
the  private  sector  to  propose  the  pohdes 
and  initiatives  needed  to  accelerate 
deployment  of  the  NO. 

•  Tne  Council  will  consist  of  not 
more  than  25  senior-level  individuals  to 
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be  named  by  the  Secretary  of  Commerce 
this  year.  A  chair  and/or  vice  chair  will 
be  appointed  by  the  Secretary  from 
among  the  Coimcil  members. 

•  Nominations  will  be  solicited  from 
a  variety  of  Nil  constituencies  and 
interest  groups.  The  ITTF  and  its 
committees  also  will  use  other 
mechanisms  to  solicit  public  input  to 
ensure  that  it  hears  the  views  of  all 
interested  parties. 

•  The  Council  will  be  broadly 
representative  of  the  key  constituencies 
impacted  by  the  Nil,  including  business, 
labor,  academia,  public  interest  groups, 
and  state  and  local  governments. 

•  The  Council  shall  advise  the  HTF 
on  matters  related  to  the  development  of 
the  Nn,  such  as:  the  appropriate  roles  of 
the  private  and  public  sectors  in  Nil 
development;  a  vision  for  the  evolution 
of  the  Nil  and  its  public  and  commercial 
applications;  the  impact  of  current  and 
proposed  regulatory  regimes  on  the 
evolution  of  the  Nil;  privacy,  security, 
and  copyright  issues;  national  strategies 
for  maximizing  interconnection  and 
interoperability  of  commimications 
networks;  and  universal  access. 

•  The  Council  is  expected  to  invite 
experts  to  submit  information  to  the 
Council  and  form  subcommittees  of  the 
Council  to  review  specific  issues. 

•  The  Department  of  Commerce  will 
act  as  "secretariat"  for  the  Council, 
providing  administrative  services, 
facilities,  staff  and  other  support 
services. 

•  The  Council  will  exist  for  two  years 
unless  its  charter  is  extended. 

•  The  Council  will  be  separate  from, 
and  complementary  to.  the  High 
Performance  Computing  Advisory 
Committee,  which  will  be  estabhshed  to 
provide  private  sector  input  on  the  High 
Performance  Computing  and 
Communications  Initiative. 

Tab  F— Administration  Nil 
Accomplishments 

During  its  first  seven  months,  the 
Clinton-Gore  Administration  has  taken 
major  steps  to  make  its  vision  of  the 
National  Information  Infrastructure  a 
reality: 

1.  Freeing  Up  Spectrum  To  Create 
Information  "Skjrways" 

•  The  President  recently  signed  the 
Emerging  Telecommunications 
Technology  Act,  which  directs  the 
Secretary  of  Commerce  to  transfer,  over 
a  ten-year  period,  at  least  200  MHz  of 
spectrum  now  used  by  federal  agencies 
to  the  FCC  for  subsequent  Ucensing  to 
the  private  sector.  It  allows  the  FCC  to 
use  competitive  bidding  to  grant  new 
license  assignments  for  spectrum. 


•  This  will  create  high-tech  jobs  and 
accelerate  the  development  of  new 
wireless  industries  such  as  Personal 
Communications  Services.  The  entire 
cellular  industry,  which  has  created 
100,000  jobs,  was  created  by  licensing 
only  50  MHz  of  spectrum. 

2.  Reinventing  Government 

•  The  Administration  is  committed  to 
using  "electronic  government"  to  eLSure 
that  the  federal  government  works  bttter 
and  costs  less. 

•  As  part  of  the  National  Perfom^ance 
Review,  the  Vice  President  has 
identified  a  number  of  concrete  ways  to 
use  information  technology  to  cjt  costs 
and  improve  services,  such  as  electronic 
benefits  transfer;  access  to  government 
information  and  services  through 
electronic  "kiosks";  a  natic  nal  law 
enforcement/public  safety  network;  and 
electronic  procurement 

3.  Investing  In  Technology 

The  President's  FY  1994  budget 
includes: 

•  $1.1  billion  for  the  High- 
Performance  Computing  and 
Commimications  Initiative,  including  a 
new  $100  million  program  to  develop 
applications  in  areas  such  as  education, 
manufacturing,  health,  and  digital 
libraries.  The  House  has  passed 
legislation  which  would  authorize  these 
new  programs;  Senate  action  is  expected 
in  the  fall  of  1993. 

•  $50  million  for  NTIA  grants  to 
demonstrate  the  applications  of  the  Nil 
for  non-profit  institutions  such  as 
schools,  hospitals,  and  libraries. 

•  $40  million  for  research  by  the 
Department  of  Energy's  National  Labs 
on  the  information  infrastructure. 

The  ARPA-led  Technology 
Reinvestment  Project  (TRP),  funded  at 
$472  miUion  in  FY  1993,  has  generated 
almost  3,000  proposals  from  the  private 
sector,  requesting  a  total  of  $8.5  billion. 
Many  of  these  proposals  are  for 
technology  development  for  the 
National  Information  Infrastructure  and 
its  applications  in  health  care, 
manufacturing,  electronic  commerce, 
and  education  and  training.  The 
President  recently  endorsed  increasing 
the  funding  of  the  TRP  to  $600  million 
for  FY  1994. 

4.  Making  Government  Information 
More  Available  To  Citizens 

•  The  Office  of  Management  and 
Budget  issued  a  new  policy  in  June 
(ONffi  Circular  A-130)  to  encourage 
agencies  to  increase  citizen  access  to 
public  information. 

•  Also  in  June,  the  President  and  Vice 
President  announced  that  the  White 
House  would  be  accessible  to  the  public 


via  electronic  mail.  The  Administration 
is  using  on-line  information  services 
and  the  Internet  to  make  available 
speeches,  press  briefings,  executive 
orders,  and  a  summary  of  the  budget. 

5.  Creating  the  Right  Environment  for 
Private  Sector  Investment  in  the 
National  Information  Infrastructure 

•  The  President  has  signed  into  law 
tax  incentives  for  private  sector 
investment  in  R&D  and  new  business 
formation,  including  a  three-year 
extension  of  the  R&D  credit  and  a 
targeted  capital  gains  reduction  for 
investments  in  small  businesses.  Both  of 
these  tax  incentives  will  help  spur  the 
private  sector  investment  needed  to 
develop  the  National  Information 
Infrastructure. 
Larry  Irving, 

Assistant  Secretary  for  Communications  and 
Information. 
[FR  Doc.  93-23029  Filed  9-16-93:  8;45  am] 
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COMMITTEE  FOR  THE 
IMPLEMENTATION  OF  TEXTILE 
AGREEMENTS 

Establishment  of  a  New  Export  Visa 
Arrangement  for  Certain  Cotton,  Wool, 
Man-Made  Fiber,  Silk  Blend  and  Other 
Vegetable  Fit>er  Textiles  and  Textile 
Products  Produced  or  Manufactured  In 
Oman 

September  15, 1993. 

AGENCY:  Committee  for  the 

Implementation  of  Textile  Agreements 

(OTA). 

ACTION:  Issuing  a  directive  to  the 

Commissioner  of  Customs  establishing 

export  visa  requirements. 

EFFECTIVE  DATE:  October  1, 1993. 
FOR  FURTHER  INFORMATION  CONTACT: 
Jennifer  Tallarico,  International  Trade 
Specialist,  Office  of  Textiles  and 
Apparel,  U.S.  Department  of  Commerce, 
(202) 482-4212. 

SUPPLEMENTARY  INFORMATION: 

Authority:  Executive  Order  11651  of  March 
3, 1972,  as  amended;  section  204  of  the 
Agricultural  Act  of  1956,  as  amended  (7 
U.S.C  1854). 

The  Governments  of  the  United  States 
and  the  Sultanate  of  Oman  reached 
agreement,  effected  by  exchange  of 
notes  dated  May  29, 1993  and  July  14, 
1993,  to  establish  an  export  visa 
arrangement  for  certain  cotton,  wool, 
man-made  fiber,  silk  blend  and  other 
vegetable  fiber  textiles  and  textile 
products,  produced  or  manufactured  in 
Oman  and  exported  from  Oman  on  and 
after  October  1, 1993. 


1 

Federal  Register  /  Vol.  58,  No.  181  /  Tuesday,  September  21,  1993  /  Notices  49037 


A  description  of  the  textile  and 
apparel  categories  in  terms  of  HTS 
numbers  is  available  in  the 
CORRELATION:  Textile  and  Apparel 
Categories  with  the  Harmonized  Tariff 
Schedule  of  the  United  States  (see 
Federal  Register  notice  57  FR  54976. 
published  on  November  23, 1992). 

Interested  persons  are  advised  to  take 
all  necessary  steps  to  ensure  that  textile 
products  that  are  entered  into  the 
United  States  for  consumption,  or 
withdrawn  from  warehouse  for 
consumption,  will  meet  the  visa 
requirements  set  forth  in  the  letter 
published  below  to  the  Commissioner  of 
Customs. 
Rita  D.  Hayes, 

Chairman,  Committee  for  the  Implementation 
of  Textile  Agreements. 

Committee  for  the  Implementation  of  Textile 
Agreements 

September  15. 1993. 
Commissioner  of  Customs, 
Department  of  the  Treasury,  Washington,  DC 
20229. 

Dear  Commissioner  Under  the  terms  of 
section  204  of  the  Agricultural  Act  of  1956, 
as  amended  (7  U.S.C.  1854);  and  pursuant  to 
the  Export  Visa  Arrangement,  effected  by 
exchange  of  notes  dated  May  29, 1993  and 
July  14, 1993,  between  the  Governments  of 
the  United  States  and  the  Sultanate  of  Oman; 
and  in  accordance  with  the  provisions  of 
Executive  Order  11651  of  March  3, 1972,  as 
amended,  you  are  directed  to  prohibit, 
effective  on  October  1, 1993,  entry  into  the 
Customs  territory  of  the  United  States  (i.e., 
the  50  states,  the  District  of  Columbia  and  the 
Commonwealth  of  Puerto  Rico)  for 
consumption  and  withdrawal  from 
warehouse  for  consumption  of  cotton,  wool, 
man-made  fiber,  silk  blend  and  other 
vegetable  fiber  textiles  and  textile  products  in 
Categories  200-239,  300-369,  400-469,  600- 
670  and  800-899,  including  merged 
Categories  340/640,  341/641  and  347/348, 
produced  or  manufactured  in  Oman  and 
exported  frt)m  Oman  on  and  after  October  1. 
1993  for  which  the  Government  of  the 
Sultanate  of  Oman  has  not  issued  an 
appropriate  export  visa  fully  described 
below.  Should  additional  categories,  merged 
categories  or  part  categories  be  added,  the 
entire  category(s)  or  part  category(s)  shall  be 
included  in  the  coverage  of  this  arrangement 
on  an  agreed  effective  date. 

A  visa  must  accompany  each  commercial 
shipment  of  the  aforementioned  textile 
products.  A  circular  stamped  marking  in  blue 
ink  will  appear  on  the  front  of  the  original 
commercial  invoice.  The  original  visa  shall 
not  be  stamped  on  duplicate  copies  of  the 
invoice.  The  original  invoice  with  the 
original  visa  stamp  will  be  required  to  enter 
the  shipment  into  the  United  States. 
Duplicates  of  the  invoice  and/or  visa  may  not 
be  used  for  this  purpose. 

Each  visa  stamp  shall  include  the 
following  information: 

1.  The  visa  number.  The  visa  nimnber  shall 
be  in  the  standard  nine  digit  letter  format, 
beginning  with  one  numerical  digit  for  the 


last  digit  of  the  year  of  export,  followed  by 
the  two  character  alpha  country  code 
specified  by  the  International  Otsanization 
for  Standardization  {ISO)(the  code  for  the 
Sultanate  of  Oman  is  "OM"),  and  a  six  digit 
numerical  serial  mmiber  identifying  the 
shipment;  e.g.,  30M1 23456. 

2.  The  date  of  issuance.  The  date  of 
issuance  shall  be  the  day,  month  and  year  on 
which  the  visa  was  issued. 

3.  The  signature  of  the  issuing  official. 

4.  The  correct  category(s).  merged 
category(s),  quantity[s)  and  unit(s)  of  quantity 
in  the  shipment  as  set  forth  in  the  U.S. 
Department  of  Commerce  Correlation  and  the 
Harmonized  Tariff  Schedules  (HTS)  shall  be 
reported  in  the  spaces  provided  within  the 
visa  stamp  (e.g.,  "Cat.  434-210  DOZEN"). 

Quantities  must  be  stated  in  whole 
numbers.  Decimals  or  fractions  will  not  be 
accepted.  Merged  category  quota 
merchandise  may  be  accompanied  by  either 
the  appropriate  merged  category  visa  or  the 
correct  category  visa  corresponding  to  the 
actual  shipment  (e.g..  Categories  347/348 
may  be  visaed  as  347/348  ot,  if  the  shipment 
consists  solely  of  347  merchandise,  the 
shipment  may  be  visaed  as  "Cat  347,"  but 
not  as  "Cat  348"). 

U.S.  Customs  shall  not  permit  entry  if  the 
shipment  does  not  have  a  visa,  or  if  the  visa 
number,  date  of  issuance,  signat\ire,  category, 
quantity  or  units  of  quantity  are  missing, 
incorrect  or  illegible,  or  have  been  crossed 
out  or  altered  in  any  way.  If  the  quantity 
indicated  on  the  visa  is  less  than  that  of  the 
shipment,  entry  shall  not  be  permitted.  If  the 
quantity  indicated  on  the  visa  is  more  than 
that  of  the  shipment,  ^ntry  shall  be  permitted 
and  only  the  amount  entered  shall  be 
charged.  If  the  visaed  invoice  is  deficient, 
U.S.  Customs  will  not  return  the  original 
document  after  entry,  but  shall  provide  a 
certified  copy  of  that  -asaed  invoice  for  use 
in  obtaining  a  new  correct  original  visaed 
invoice. 

The  complete  name  and  address  of  a 
company  actually  involved  in  the 
manufactiiring  process  of  the  textile  product 
covered  by  the  visa  shall  be  provided  on  the 
textile  visa  document 

If  the  visa  is  not  acceptable  then  a  new 
correct  visa  must  be  obtained  from  the 
Go\^mment  of  the  Sultanate  of  Oman,  or  a 
visa  waiver  may  be  issued  by  the  U.S. 
Department  of  Commerce  at  the  request  of 
the  Government  of  the  Sultanate  of  Oman, 
and  presented  to  the  U.S.  Customs  Service 
before  any  portion  of  the  shipment  will  be 
released.  The  waiver,  if  used,  only  waives  the 
requirement  to  present  a  visa  with  the 
shipment.  It  does  not  waive  the  quota 
requirement 

If  import  quotas  are  in  force,  U.S.  Customs 
Service  shall  charge  only  the  actual  quantity 
in  the  shipment  to  the  correct  category  limit 
If  a  shipment  from  Oman  has  been  allowed 
entry  into  the  commerce  of  the  United  States 
with  either  an  incorrect  visa  or  no  visa,  and 
redelivery  is  requested  but  cannot  be  made, 
U.S.  Customs  shall  charge  the  shipment  to 
the  correct  category  limit  whether  or  not  a 
replacement  visa  or  visa  waiver  is  provided. 

Merchandise  imported  for  the  personal  use 
of  the  importer  and  not  for  resale,  regardless 
of  value,  and  properly  marked  commercial 


sample  shipments  valued  at  U.S.S250  or  less, 
do  not  require  a  visa  for  entry  and  shall  not 
be  chai^ged  to  agreement  levels. 

A  &csimile  of  the  visa  stamp  and  a  list  of 
Omani  officials  authorized  to  sign  export 
visas  are  enclosed  with  this  letter.  > 

The  actions  taken  concerning  the 
Govermnent  of  the  Sultanate  of  Oman  with 
respect  to  imports  of  textiles  and  textile 

Products  in  the  foregoing  categories  have 
een  determined  by  the  Committee  for  the 
Implementation  of  Textile  Agreements  to 
involve  foreign  affairs  functions  of  the  United 
States.  Therefore,  these  directions  to  the 
Commissioner  of  Customs,  which  are 
necessary  for  the  implementation  of  such 
actions.  Ml  within  the  foreign  a&irs 
exception  to  the  rulemaking  provisions  of  5 
U.S.C  553(a)(1).  This  letter  will  be  published 
in  the  Federal  Register. 

Sincerely; 
Rita  D.  Hayes. 

Chairman,  Committee  for  the  Implementation 
of  Textile  Agreements. 
[FR  Doc.  93-23020  Filed  9-20-93;  8:45  am] 
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Adjuttmtnt  of  an  Import  LImK  for 
Certain  Cotton  and  Man-Made  Fiber 
Textile  Producta  Produced  or 
Manufactured  in  Laoa 

September  15, 1993. 

AGENCY:  Committee  for  the 

Implementation  of  Textile  Agreements 

(OTA). 

ACTION:  Issuing  a  directive  to  the 

Commissioner  of  Customs  increasing  a 

limit. 

EFFECTIVE  DATE:  September  22, 1993. 
FOR  FURTHER  INFORMATION  CONTACT: 
Janet  Heinzen,  International  Trade 
Specialist,  Office  of  Textiles  and 
Apparel,  U.S.  Department  of  Commerce, 
(202)  482-4212.  For  information  on  the 
quota  status  of  this  limit,  refer  to  the 
Quota  Status  Reports  posted  on  the 
bulletin  boards  of  each  Customs  port  or 
call  (202)  927-5850.  For  information  on 
embargoes  and  quota  re-openings,  call 
(202) 482-3715. 

SUPPLEMENTARY  INFORMATION: 

Authority:  Executive  Order  11651  of  March 
3. 1972,  as  amended;  section  204  of  the 
Agricultural  Act  of  19S6,  as  amended  (7 
U.S.C  1854). 

The  current  limit  for  Categories  340/ 
640  is  being  increased  for  carryforward. 

A  description  of  the  textile  and 
apparel  categories  in  terms  of  HTS 
numbers  is  available  in  the 
CORRELATION:  Textile  and  Apparel 
Categories  with  the  Harmonized  Tariff 
Schedule  of  the  United  States  (see 
Federal  Register  notice  57  FR  54976. 
published  on  November  23, 1992).  Also 


>  This  matsiial  U  not  published  with  the 
document 
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see  58  FR  17384,  published  on  April  2. 
1993. 

The  letter  to  the  Commissioner  of 
Customs  and  the  actions  taken  pursuant 
to  it  are  not  designed  to  implement  all 
of  the  provisions  of  the  MOU  dated 
March  24, 1993,  but  are  designed  to 
assist  only  in  the  implementation  of 
certain  of  its  provisions. 
Rita  D.  Uayw, 

Chcdrman.  Committee  for  the  Implementation 
of  Textile  Agrvements. 

CommittM  for  the  Implementation  of  Textile 
Agroomenti 

September  15. 1993. 
Commissioner  of  Customs, 
Department  of  the  Treasury.  Washington,  DC 
20229. 

Dear  Commissioner:  This  directive 
amends,  but  does  not  cancel,  the  directive 
issued  to  you  on  March  29, 1993,  by  the 
Chairman,  Committee  for  the  Implementation 
of  Textile  Agreements.  That  directive 
concerns  imports  of  cotton  and  man-made 
fiber  textile  products  in  Categories  340/640, 
produced  or  manufactiired  in  Laos  and 
exported  during  the  twelve-month  period 
which  began  on  |anuary  1, 1993  and  extends 
through  December  31, 1993. 

Effective  on  September  22, 1993,  you  are 
directed  to  increase  the  current  limit  for 
Categories  340/640  to  132,500  dozens,  as 
provided  by  the  Memorandimi  of 
Understanding  dated  March  24, 1993 
between  the  Governments  of  the  United 
States  and  the  Lao  People's  Democratic 
Republic. 

The  Committee  for  the  Implementation  of 
Textile  Agreements  has  determined  that  this 
action  foils  within  the  foreign  affairs 
exception  to  the  rulemaking  provisions  of  5 
U.S.C  553(a)(1). 

Sincerely, 
RiU  D.  Hayes, 

Chairman,  Committee  for  the  Implementation 
of  Textile  Agreements. 
(FR  Doc.  93-23019  Filed  9-20-93;  8:45  am) 
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COPYRIGHT  ROYALTY  TRIBUNAL 
(CRT  Docket  No.  93^4-91  CD] 

1991  Cable  Royalty  DIatribution 
Proceeding 

AGENCY:  Copyright  Royalty  Tribunal. 
ACTION:  Notice. 

SUMMARY:  On  September  14, 1993,  all  of 
the  Phase  I  claimant  categories  to  which 
cable  royalties  have  been  allocated  in 
prior  proceedings  filed  a  motion 
requesting  a  partial  distribution  of  90% 
of  the  1991  cable  royalty  fund  ("1991 
fund").  They  maintain  that  in  light  of 
the  fact  that  the  1990  Cable  Royalty 
Proceeding  ("1990  Proceeding")  is 


\  The  limit  has  not  been  adjusted  to  account  for 
any  imports  txported  aftar  Decamber  31, 1992. 


scheduled  to  continue  through 
December  of  1993,  a  significant  partial 
distribution  of  the  1991  Cable  Royalty 
Proceeding  f"1991  Pr<x:eeding")  should 
not  have  to  await  the  conclusion  of  the 

1990  Proceeding  and  the 
commencement  of  the  1991  Proceeding. 

The  claimants  request  that  the  partial 
distribution  occur  when  the  royalties 
next  become  available  for  distribution 
on  September  23, 1993  (the  date  the 
investment  matures).  They  also  advise 
the  Tribunal  that  the  percentage  share  to 
be  distributed  to  each  Phase  I  Claimant 
Group  should  be  the  same  as  that 
received  in  the  1989  Cable  Royalty 
Proceeding  ("1989  Proceeding"). 

The  claimants  note  that  the  request 
for  a  90%  distribution  should  not  be 
interpreted  as  an  agreement  that  only 
10%  of  the  1991  fund  is  in  controversy 
or  that  distribution  of  the  1991  fund 
shotild  be  based  on  the  awards  made  in 
the  1989  Proceeding.  Each  1991  Phase  I 
Gaimant  "reserves  the  right  to  seek 
shares  of  1991  royalties  for  itself  and  for 
other  parties  which  differ  from  those 
awarded  in  the  1989  proceeding." 
Fineilly,  the  claimants  note,  that  the 
partial  distribution  is  requested  subject 
to  the  usual  condition  that,  "if  the  final 

1991  percentage  shares  dififer  from  the 
1989  shares  'any  party  who  has  received 
more  than  its  share  [must]  return  the 
overpayment  plus  interest  the  payments 
would  have  earned  had  they  remained 
in  the  fund  to  the  proper  party*." 

Accordingly,  the  Tribunal  invites 
comments  on  the  request  to  make  partial 
distribution  of  the  1991  fund  prior  to 
the  commencement  of  the  1991 
Proceeding.  The  Tribunal  notes, 
however,  that  the  claimants'  request  for 
distribution  on  September  23, 1993.  will 
not  be  possible  given  the  need  to 
provide  a  comment  period.  The 
Tribunal  will  handle  this  matter  as 
expeditiously  as  feasible. 

DATES:  Comments  are  due  on  October  4, 
1993. 

ADDRESSES:  An  original  and  five  copies 
shall  be  submitted  to:  Chairman. 
Copyright  Royalty  Tribunal,  1825 
Connecticut  Avenue,  N\V..  suite  918, 
Washington,  DC  20009. 

FOR  FURTHER  INFORMATION  CONTACT: 

Linda  R.  Bocchi,  General  Counsel. 
Copyright  Royalty  Tribunal,  1825 
Connecticut  Avenue,  NW.,  suite  918, 
Washington,  DC  20009,  (202)  606-4400. 

Dated:  September  IS,  1993. 
Cindy  Daidi, 
Chairman. 

IFR  Doc.  93-22989  Filed  9-20-93;  6:45  am] 
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DEPARTMErfT  OF  DEFENSE 
Department  of  the  Army 
Army  Science  Board;  Meeting 

In  accordance  with  section  10(a)(2)  of 
the  Federal  Advisory  Committee  Act 
(Pub.  L.  92-463),  announcement  is 
made  of  the  following  Committee 
Meeting: 

Name  of  Committee:  Army  Science  Board 
(ASB). 

Date  of  Meeting:  7  October  1993. 

TiiTie  of  Meeting:  1400-1600  (2  hours). 

Place:  Pentagon,  Washington,  DC 

Agenda:  The  Army  Science  Board's  C3l 
Issue  Group  members  will  meet  with  their 
sponsor  (DISC4)  to  discuss  the  status  of  two 
sponsor-initiated  studies.  Any  interested 
person  may  attend,  appear  before,  or  file 
statements  with  the  committee  at  the  time 
and  in  the  manner  permitted  by  the 
committee.  The  ASB  Administrative  Officer, 
Sally  Warner,  may  be  contacted  for  further 
information  (703)  695-0781. 
Sally  A.  Warner. 

Administrative  Officer.  Army  Science  Board. 
IFR  Doc.  93-22979  Filed  9-20-93;  8:45  am] 
BILUNQ  cooe  sn  0-OS-M 


Department  of  the  Navy 

CNO  Executive  Panel;  Closed  Meeting 

Pursuant  to  the  provisions  of  the 
Federal  Advisory  Committee  Act  (5 
U.S.C.  app.  2),  notice  is  hereby  given 
that  the  Chief  of  Naval  Operations 
(CNO)  Executive  Panel  Emerging 
'Technologies  Task  Force  will  meet 
October  7, 1993  from  10  a.m.  to  11  a.m.. 
at  the  Pentagon.  This  session  will  be 
closed  to  the  public. 

The  purpose  of  this  meeting  is  to  do 
the  final  outbrief  for  the  Task  Force  on 
Emerging  Technologies.  The  entire 
agenda  for  the  meeting  will  consist  of 
disoissions  of  key  issues  regarding 
technologies  important  for  future  naval 
operations  and  introducing 
technological  innovations.  These 
matters  constitute  classified  information 
that  is  specifically  authorized  by 
Executive  order  to  be  kept  secret  in  the 
interest  of  national  defense  and  are,  in 
fact,  properly  classified  pursuant  to 
such  Executive  order.  Accordingly,  the 
Secretary  of  the  Navy  has  determined  in 
writing  that  the  public  interest  requires 
that  all  sessions  of  the  meeting  be  closed 
to  the  public  because  they  will  be 
concerned  with  matters  listed  in  section 
552b(c)(l)  of  title  5,  United  States  Code. 

For  further  information  concerning 
this  meeting,  contact:  J.  Kevin  Mattonen. 
Executive  Secretary  to  the  Executive 
Panel,  4401  Ford  Avenue,  suite  601, 
Alexandria,  Virginia  22302-0268.  Phone 
(703)  756-1205. 
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Dated:  September  15, 1993. 
Patrick  W.  KeUejr, 

Capt,  JAGC,  USN,  Alternate  Federal  Register 
Liaison  Officer. 

[PR  Doc.  93-23042  Filed  9-20-93;  8:45  am] 

BUJJNQ  CODE  M10-AE-P 


DEPARTMENT  OF  EDUCATION 

Services  for  Children  With  Deaf- 
Blindness  Program;  Inviting 
Application  for  New  Awards  for  Fiscal 
Year  (FY)  1994 

[CFDA  No.:  84U)2S] 

Purpose  of  Program:  The  Services  for 
Children  with  Deaf-Blindness  provides 
Federal  assistance  to  address  the  special 
needs  of  infants,  toddlers,  children,  and 
youth  with  deaf-blindness. 

The  competition  announced  by  this 
notice  supports  National  Education 
Goals  1  and  5  by  assisting  infants, 
toddlers,  children,  and  youth  who  are 
deaf-blind  to  enter  school  ready  to  learn, 
and  when  they  become  adults,  to 
complete  in  a  global  economy. 

Eligible  Applicants:  Public  or 
nonprofit  private  agencies,  institutions, 
or  organizations,  including  an  Indian 
tribe  and  the  Bureau  of  Indian  Affairs  of 
the  Department  of  the  Interior  (if  acting 
on  behalf  of  schools  operated  by  the 
Bureau  for  children  and  students  on 
Indian  reservations)  and  tribally 
controlled  schools  funded  by  the 
Department  of  the  Interior,  are  eligible 
to  apply  for  an  award, 

Deadline  for  Transmittal  of 
Applications:  December  17, 1993. 

Deadline  for  Intergovernmental 
Review:  February  16, 1994. 

Applications  Available:  October  20, 
1993. 

Available  Funds:  $680,000. 

Estimated  Number  of  Awards:  4 

Note:  The  Department  is  not  bound  by  any 
estimates  in  this  notice. 

Project  Period:  Up  to  48  months. 

Applicable  Regulations:  (a)  The 
Education  Department  General 
Administrative  Regulations  (EDGAR)  in 
34  CFR  parts  74.  75,  77,  79.  80,  81.  82. 
85.  and  86;  and  (b)  The  regulations  for 
this  program  in  34  CFR  part  307. 

Priority:  The  priority  in  this  notice  of 
final  priority  for  this  program,  as 
published  elsewhere  in  this  issue  of  the 
Federal  Register,  applies  to  this 
competition. 

For  Applications:  To  request  an 
appUcation.  telephone  (202)  205-8485. 
Individuals  who  use  a 
telecommunications  device  for  the  deaf 
(TDD)  may  call  the  TDD  number  at  (202) 
205-8169. 

For  Further  Information  Contact: 
Charles  Freeman.  U.S.  Department  of 


Education,  400  Maryland  Avenue.  SW., 
room  4617,  Switzer  Building. 
Washington.  DC  20202-2644. 
Telephone:  (202)  205-8165.  Individuals 
who  use  a  telecommunications  device 
for  the  deaf  (TDD)  may  call  the  TDD 
number  at  (202)  205-8169. 

PngruB  Authoritjr:  20  U.S.C  1422. 
Dated:  September  14. 1993. 
Andrew  Pepin, 

Acting  Assistant  Secretary  for  Special 
Education  and  Rehabilitctive  Services. 
[FR  Doc.  93-22995  Filed  9-20-93;  8:45  am] 

BIUJNQ  COOe  4000-01-M 


DEPARTMENT  OF  ENERGY 

Nevada  Operations  Office; 
Implementation  of  Noncompetitive 
Financial  Assistance 

AGENCY:  Nevada  Operations  Office 
(DOE/NV).  Department  of  Energy. 
SUMMARY:  DOE/NV  announces  that 
pursuant  to  the  DOE  Financial 
Assistance  Rules,  10  CFR  600.7(b)(2),  it 
intends  to  award  a  grant  on  a 
noncompetitive  basis  to  the  Clark 
County  School  District  (CCSD)  to 
develop  an  environmental  education 
research  park  which  will  include 
promotion  of  pollution  prevention  and* 
waste  minimization 

DOE/NV  has  been  aggressively 
developing  a  pollution  prevention/ 
waste  minimization  program.  An 
integral  part  of  this  program  is  the 
promotion  and  awareness  of  pollution 
prevention  opportimities.  Educational 
outreach  is  an  effective  vehicle  in 
meeting  this  goal.  This  program  fulfills 
DOE/NV  requirements  under 
environmental  regulations,  and 
complies  with  the  Secretary's  interest  in 
promoting  DOE  educational  programs  in 
science  and  engineering. 

A  Memorandum  of  Imderstanding  has 
been  signed  between  EKDE  and  the  CCSD 
directed  at  reaching  national 
educational  goals  related  to 
mathematics,  science,  engineering,  and 
other  related  technical  subjects.  The 
purpose  of  this  grant  is  to  increase  the 
number  of  students  pursuing  careers  in 
science  and  science-related  areas,  to 
improve  teaching  in  thes9  fields,  and  to 
improve  the  scientific  and  technical 
literacy  of  Americans. 

DOE/NV  management  envisions  that 
the  development  of  an  environmental 
education  park  will  benefit  from  the 
technical  expertise  it  can  contribute 
thus  providing  a  public  service  to  a 
large  community  affected  by  the  DOE/ 
NV  complex.  This  grant  to  CCSD  will 
provide  technical  support  for  the 
mission  and  programs  of  DOE/NV  thus 
benefitting  both  organizations. 


FOR  FURTHER  MFORMATKM,  CONTACT: 
U.S.  Department  of  Energy,  Nevada 
Operations  Office.  ATTN:  Angela 
Colarusso.  P.O.  Box  98518^  L^  Vegas, 
NV  89193-8518. 

SUPPLEMENTARY  MFORfUTION:  The 
following  areas  chosen  for  academic 
pursuit  include  areas  in  which  DOE  has 
a  vital  interest  and  can  provide 
extensive  technical  assistance: 

•  Review  other  desert  environmental 
educational  facilities  in  use  by  other 
districts.  Prepare  a  summary  for  use  in 
a  master  plan  for  the  CCSD  facility. 

•  Develop  a  desim  for  the  land. 

•  Prepare  quarterly  progress  reports 
on  projects  that  encompass  costs, 
schedule(s)  and  activities  accomplished, 
and  a  final  report  on  the  master  plan. 

•  Assist  in  the  preparation  of  all 
docimientation  required  by  federal, 
state,  and  local  laws;  and  regulations 
such  as  environmental  assessments 
required  for  development  of  the  facility. 

•  Participate  in  periodic  planning  and 
status  meetings  with  DOE/NV  as 
required. 

The  project  period  for  the  grant  is 
from  Ckrtober  1, 1993.  to  September  30, 
1994.  The  total  estimated  cost  of  this 
award  is  S30.000. 

Issued  in  Las  Vegas,  Nevada,  on  September 
8, 1993. 

Nick  C  Aquilina, 

Manager,  DOE  Nevada  Operations  Office 
[FR  Doc.  93-23086  Filed  9-20-93;  8:45  am) 

BIUJNO  COM  MSO-OI-M 


Bonneville  Power  Administration 

Availability  of  the  Bonneville 
Purchasing  Instructions  (BPI) 

AGENCY:  Bonneville  Power 
Administration  (BPA),  DOE. 

ACTION:  Notice  of  docimient  availability. 

SUMMARY:  Copies  of  the  BPI  which 
establishes  the  procedures  BPA  uses  in 
the  solicitation,  award,  and 
administration  of  its  purchases  of  goods 
and  services  including  construction, 
and  the  Bonneville  Power  Assistance 
Instructions  (BPAI)  which  estabhshes 
the  procedures  BPA  uses  in  the 
solicitation,  award,  and  administration 
of  financial  assistance  instruments 
(principally  grants  and  cooperative 
agreements)  are  available  from  BPA  for 
$15  and  $10  each,  respectively. 
ADDRESSES:  Copies  of  the  BPI  or  BPAI 
may  be  obtained  by  sending  a  check  for 
the  proper  amovmt  to  the  Head  of  the 
Contracting  Activity,  Routing  AE, 
Bonneville  Power  Administration,  P.O. 
Box  3621,  Portland,  Oregon  97208- 
3621. 


t 
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FOR  FURTHER  MFORMATKM  CONTACT:  The 
Public  Involvement  Office,  1-800-622- 
4519. 

SUPPLBMENTARY  INFORMATION:  BPA  vtras 
established  in  1937  as  a  Federal  Power 
Marketing  Agency  jn  the  Pacific 
Northwest.  BPA  operat^ns  are  financed 
from  power  revenues  as  opp>osed  to 
annual  appropriations.  Its  purchasing 
operations  are  conducted  under  16 
U.S.C.  832  et  seq.  and  related  statutes, 
pursuant  to  these  special  authorities,  the 
BPI  is  promulgated  as  a  statement  of 
purchasing  policy  and  as  a  body  of 
interpretative  regulations  governing  the 
conduct  of  BPA  purchasing  activities.  It 
is  significantly  different  from  the 
Federal  Acquisition  Regulation,  and 
reflects  BPA's  private  sector  approach  to 
purchasing  the  goods  and  services 
which  it  requires.  The  BPI  is  available 
on  two  3*/i  inch  diskettes  in  Microsoft's 
Word  for  Window's  format  in  addition 
to  the  printed  version.  Please  specify 
which  is  desired  when  placing  the 
order.  BPA's  financial  assistance 
operations  are  conducted  imder  16 
U.S.C.  832  et  seq..  and  16  U.S.C.  839  et 
seq.  The  BPAI  express  BPA's  financial 
assistance  policy.  The  BPAI  also 
comprise  BPA's  rules  governing 
implementation  of  the  principles 
provided  in  the  following  OMB 
circulars; 
A-21    Cost  principles  applicable  to 

grants,  contracts,  and  other 

agreements  within  stitutions  of  higher 

education. 
A-87    Cost  principles  appUcable  to 

grants,  contracts,  and  other 

agreements  with  State  and  local 

governments. 
A-102    Uniform  administrative 

requirements  for  grants  in  aid  to  State 

and  local  governments,  and  the 

common  rule. 
A-1 10    Grants  and  agreements  with 
institutions  of  higher  education, 
hospitals  and  other  nonprofit 
organizations. 
A-1 2    Cost  principles  appUcable  to 

grants,  contracts,  and  other 

agreements  with  nonprofit 

organizations. 
A-1 28    Audits  of  State  and  local 
governments.  BPA's  solicitations 
include  notice  of  applicability  and 
availabihty  of  the  BPI  and  the  BPAI.  as 
appropriate,  for  the  information  of 
offerors  on  particular  purchases  or 
financial  assistance  transactions. 

Issued  in  Portland,  Oregon,  on  September 
3.  1993. 

Randall  W.  Hardy. 
Administrator,  Bonneville  Power 
Administration. 
[FR  Doc.  93-22918  Filed  9-20-93;  8:45  ami 

BILUNQ  COOC  MS0-01-P 


F«d«ral  Erwrgy  Regulatory 
Commission 

[Doetol  Na  QF93-126-0001 

BIrchwood  Powsr  Partners,  LP.; 
Amendment  to  Filing 

September  15, 1993. 

On  September  9, 1993.  Birchwood 
Power  Partners,  L.P.,  tendered  for  filing 
a  supplement  to  its  filing  in  this  docket. 
No  determination  has  been  made  that 
the  submittal  constitutes  a  complete 
fiUng. 

The  supplement  provides  additional 
information  pertaining  to  the  ownership 
structure  and  technical  data  of  the 
facility. 

Any  person  desiring  to  be  heard  or 
objecting  to  the  granting  of  qualifying 
status  should  file  a  motion  to  intervene 
or  protest  with  the  Federal  Energy 
Regulatory  Commission.  825  North 
Capitol  Street.  NE.,  Washington,  DC 
20426,  in  accordance  with  rules  211  and 
214  of  the  Commission's  Rules  of 
Practice  and  Procedure.  All  such 
motions  or  protests  must  be  filed  on  or 
before  October  5. 1993,  and  must  be 
served  on  the  applicant.  Protests  will  be 
considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Any  person  wishing  to  befcome  a  party 
must  file  a  petition  to  intervene.  Copies 
of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  pubUc 
inspection. 
Lois  D.  Caahell. 
Secretary. 
(FR  Doc.  93-23009  Filed  9-20-93;  8:45  ami 

BiUJNO  COOC  (Tir-OI-M 


[Docket  No.  ER93-940-000,  et  al.] 

Boston  Edison  Co.,  at  al.;  Electric 
Rate,  Small  Power  Production,  and 
Interlocking  Directorate  Rllngs 

September  14. 1993. 

Take  notice  that  the  following  filings 
have  been  made  with  the  Commission; 

1.  Boston  Edison  Company  r 

[Docket  No.  ER93-940-0001 

Take  notice  that  on  September  10, 
1993,  Boston  Edison  Company  (Edison) 
tendered  for  filing  its  1992  true  up  to 
actual  charges  for  its  Station  509 
Support  Agreement  with  Cambridge 
Electric  Light  Company  (Cambridge). 
This  filing  is  made  for  informational 
purposes  only  and  is  made  pursuant  to 
a  1987  Settlement  Agreement  between 
Edison,  Cambridge  and  the  Town  of 
Belmont.  Massachusetts. 


Edison  states  that  it  has  served  the 
filing  on  Cambridge  and  the  Town  of 
Belmont. 

Comment  date:  September  28, 1993, 
in  accordance  with  Standard  Paragraph 
E  at  the  end  of  this  notice. 

2.  The  Washington  Water  Power 
Company 

(Docket  No.  ER93-866-0001 

Take  notice  that  on  September  10. 
1993.  The  Washington  Water  Power 
Company  (WWP)  tendered  for  filing 
with  the  Federal  Energy  Regulatory 
Commission  pursuant  to  18  CFR  35.11 
an  Amendment  to  the  filing  of  the 
Agreement  to  the  Purchase  and  Sale  of 
Power  between  the  Washington  Water 
Power  Company  (WWP)  and  Public 
Utility  District  No.  1  of  Douglas  County. 
WWP  requests  that  the  Commission 
accept  the  Agreement  for  filing,  effective 
as  of  July  1, 1991  and  grant  waiver  of 
the  prior  notice  requirement. 

A  copy  of  the  filing  was  served  upon 
Public  Utility  District  No.  1  of  Douglas 
County. 

Comment  date:  September  28. 1993. 
in  accordance  with  Standard  Paragraph 
E  at  the  end  of  this  notice. 

3.  Consolidated  Edison  Company  of 
New  York,  Inc. 

[Docket  No.  ER93-640-0001 

Take  notice  that  on  September  3, 
1993,  Consolidated  Edison  Company  of 
New  York.  Inc.  (Con  Edison),  in  its 
capacity  as  a  member  system  of  the  New 
York  Power  Pool,  filed  supplemental 
information  and  clarifications  in 
response  to  Sta^s  requests  regarding 
the  PARS  Facilities  Agreement,  which 
wasfiled  with  the  Commission  on  May 
10,  1993  in  this  docket.  Con  Edison 
renews  its  request  for  an  effective  date 
of  August  1. 1993.  for  the  reasons  set 
forth  in  its  May  10th  filing.  Con  Edison 
states  further  that  its  served  copies  of 
this  filing  on  the  entities  which  were 
served  with  a  May  10, 1993  filing  in  this 
docket. 

Comment  date:  September  28. 1993, 
in  accordance  with  Standard  Paragraph 
E  at  the  end  of  this  notice. 

4.  Southwestern  Public  Service 
Company 

(Docket  No.  ER93-931-0001 

Take  notice  that  on  September  3. 
1993.  Southwestern  Public  Service 
Company  (Southwestern)  tendered  for 
filing  a  Rate  Schedule  to  be  included  in 
its  wholesale  electric  rate  tariff.  The  rate 
schedule  is  an  amended  list  of  delivery 
points  and  a  contribution  in  aid  of 
construction  agreement  between 
Southwestern  and  Lea  County  Electric 
Cooperative  (Lea  Coimty).  The 
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agreement  provides  for  Lea  County  to 
pay  Southwestern  $3,992.00  for  the 
installation  of  strut  insulators  and 
jumpers,  as  well  as  an  additional  $178 
per  month  per  delivery  point  for  the  two 
additional  delivery  points. 

Southwestern  has  requested  that  the 
amendment  become  effective  as  of  the 
date  service  commences  and  has 
requested  a  waiver  pursuant  to  18  CFR 
35.11.  The  waiver  request  is  supported 
by  the  agreement  of  Lea  County. 

Comment  date:  September  28, 1993, 
in  accordance  with  Standard  Paragraph 
E  at  the  end  of  this  notice. 

5.  New  England  Power  Company 

IDocket  No.  ER93-928-OOOJ 

Take  notice  that  New  England  Power 
Company  (NEP),  on  September  1, 1993, 
tendered  for  filing  executed  service 
agreements  and  certificates  of 
concurrence  for  customers  under  NEP's 
FERC  Electric  Service  Tariff,  Original 
Volume  No.  6.  Tariff  No.  6  provides  for 
short-term  imit  sales  and  exchanges. 

In  its  filing,  NEP  has  requested  that 
the  Commission  rule  on  whether  it  will 
assert  jurisdiction  over  certificates  of 
concurrences  executed  by  municipal 
hght  departments.  NEP  has  furthermore 
asked  the  Commission  to  state  whether 
NEP's  service  agreements  for  Tariff  No. 
6  meet  the  Commission's  criteria  form, 
given  its  recent  ruling  in  Docket  No. 
PL93-2-000.  Finally,  NEP  has  requested 
clarification  of  the  Commission's 
statement  in  that  docket  concerning 
filing  requirements  for  transaction- 
specific  data  imder  umbrella  tariffs  such 
as  NEP's  Tariff  No.  6. 

Comment  date:  September  28, 1993. 
in  accordance  with  Standard  Paragraph 
E  end  of  this  notice. 

6.  Public  Service  Electric  &  Gas 
Company 

IDocket  No.  FA91-46-0011 

Take  notice  that  on  February  22, 1993, 
Public  Service  Electric  &  Gas  Company 
tendered  for  filing  its  refund  report  in 
the  above-referenced  docket. 

Comment  date:  September  28, 1993, 
in  accordance  with  Standard  Paragraph 
E  at  the  end  of  this  notice. 

7.  South  Carolina  Electric  &  Gas 
Conqiany 

IDocket  No.  FA92-34-O01) 

Take  notice  that  on  May  10, 1993, 
South  Carolina  Electric  k  Gas  Company 
tendered  for  filing  its  refund  repoit  in 
tlie  above-referenced  docket. 

Comment  date:  September  28, 1993, 
in  accordance  with  Standard  Paragraph 
E  at  the  end  of  this  notice. 


Standard  Paragraphs 

E.  Any  person  desiring  to  be  heard  or 
to  protest  said  filing  should  file  a 
motion  to  intervene  or  protest  with  the 
Federal  Energy  Regulatory  Commission. 
825  North  Capitol  Street,  NE., 
Washington,  DC  20426,  in  accordance 
with  Rules  211  and  214  of  the 
Commission's  Rules  of  Practice  and 
Procedure  (18  CFR  385.211  and 
385.214).  All  such  motions  or  protests 
should  be  filed  on  or  before  the 
comment  date.  Protests  will  be 
considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  Q}pies 
of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection. 
Lois  D.  Cashell. 
Secretary. 

[PR  Doc.  93-23003  Filed  9-20-93:  8:45  am] 
BUJJNQ  CODE  trir-oi-M 

[Docket  Nos.  QF84-327-003  et  al.] 

Coso  Finance  Partners,  Navy  I  Facility 
et  ai.;  Amendment  to  Rling 

September  15, 1993. 

In  the  matter  of  Docket  Nos  QF86-590- 
005  and  QF8&-591-005;  Coso  Energy 
Developers  BLM  Facility  and  Coso  Power 
Developers  Navy  n  Facility. 

On  September  10, 1993,  Coso  Finance 
Partners,  Coso  Energy  Developers,  and 
Coso  Power  Developers,  tendered  for 
filing  supplements  to  their  filings  in 
above  dodcets.  No  determination  has 
been  made  that  the  submittals  constitute 
complete  filings. 

The  supplements  provide  additional 
information  pertaining  to  the  ownership 
structure  and  the  maximum  net  electric 
power  production  capacity  of  the 
faciUties. 

Any  person  desiring  to  be  heard  or 
objecting  to  the  granting  of  qualifying 
status  should  file  a  motion  to  intervene 
or  protest  with  the  Federal  Energy 
Regulatory  Commission,  825  North 
Capitol  Street,  NE.,  Washington,  DC 
20426,  in  accordance  with  rules  211  and 
214  of  the  Commission's  Rules  of 
Practice  and  Procedure.  All  such 
motions  or  protests  must  be  filed  on  or 
before  October  5, 1993,  and  must  be 
served  on  the  appUcant.  Protests  will  be 
considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken  but  will  not  serve  to  make 
protestants  parties  to  the  p-oceeding. 
Any  person  wishing  to  become  a  party 
must  file  a  petition  to  intervene.  Copies 
of  this  filing  are  on  file  with  the 


Commission  and  are  available  for  public 

inspection. 

Uia  D.  CasheU, 

Secretary. 

[FR  Doc.  93-23007  Filed  9-20-93;  8:45  am] 

BAUNO  CODE  «717-«1-M 

[Docket  No.  QF92-44-003] 

Polk  Power  Partners,  L.P.;  Amendment 
to  Filing 

September  15. 1993. 

On  September  7, 1993,  Polk  Power 
Partners,  L.P.  tendered  for  filing  a 
supplement  to  its  filing  in  this  docket. 
The  supplement  pertains  to  the 
ownership  structure,  certain 
confidential  business  and  financial 
information,  and  waiver  of  the 
Commission's  operating  and  efficiency 
standards.  No  determination  has  been 
made  that  the  submittal  constitutes  a 
complete  filing. 

Any  persons  desiring  to  be  heard  or 
objecting  to  the  granting  of  quahfying 
status  should  file  a  motion  to  the 
intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission,  825 
North  Capitol  Street.  NE..  Washington. 
DC  20426,  in  accordance  with  rules  211 
and  214  of  the  Commission's  Rules  of 
Practice  and  Procedure.  All  such 
motions  or  protests  must  be  filed  by 
October  6, 1993,  and  must  be  served  on 
the  appUcant.  Protests  will  be 
considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Any  person  wishing  to  become  a  party 
must  file  a  petition  to  intervene.  Copies 
of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection. 
Lois  D.  CadieU, 
Secretary. 

(FR  Doc.  93-23008  Filed  9-20-93;  8:45  am] 
BIUJNC  CODE  C717-01-M 


[Docket  No.  TIII93-20-4-000] 

Granite  State  Gas  Transmission,  Inc.; 
Proposed  Change  in  Rates 

September  15. 1993. 

Take  notice  that  on  Septemt>er  13, 
1993,  Granite  State  Gas  Transmission, 
Inc.  (Granite  State),  tendered  for  filing 
as  part  of  its  FERC  Gas  Tariff,  Second 
Revised  Volume  No.  1,  First  Revised 
Sheet  No.  26,  containing  changes  in 
rates  for  effiactiveness  on  September  1. 
1993. 

According  to  Oanite  .State,  it  has  been 
receiving  a  bundled  storage  and  delivery 
service  from  Tennessee  Gas  Pipeline 
Company  (Tennessee)  under 
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Tennessee's  Rate  Schedule  SS-NE. 

Granite  State  further  states  that 
Tennessee,  in  its  compliance  with  Order 
Nos.  636,  et  al.,  in  Docket  No.  RP92-23- 
000,  effective  September  1. 1993,  now 
provides  the  storage  service  component 
of  former  Rate  Schedule  SS-NE  under 
its  Rate  Schedule  FS-MA  and  the 
transportation  delivery  component 
xmder  its  Rate  Schedule  FT-A.  It  is 
further  stated  Granite  State  has  been 
authorized  to  provide  a  storage  service 
for  its  customers.  Bay  State  Gas 
Company  and  Northern  Utilities  Inc., 
utilizing  the  imderlying  Tennessee  Rate 
Schedule  SS-NE  service.  According  to 
Granite  State,  the  revised  rates  on  First 
Revised  Sheet  No.  26  track  the  changes 
in  its  Rate  Schedule  SS-JsIE  to  conform 
with  the  changes  made  by  Tennessee  in 
the  xmderlying  storage  and  delivery 
service  in  Tennessee's  Order  No.  636 
compliance  filing. 

Granite  State  states  that  copies  of  its 
filing  were  served  on  Bay  State  Gas 
Company  and  Northern  Utilities.  Inc. 
and  Uie  regulatory  commissions  of  the 
states  of  Maine,  Massachusetts  and  New 
Hampshire. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion 
to  intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission,  825 
North  Capitol  Street.  NE..  Washington. 
DC  20426.  in  accordance  with  Sections 
211  and  214  of  the  Commission's  Rules 
of  Practice  and  Procedure  (18  CFR 
385.211  and  385.214).  all  such  motions 
or  protests  should  be  filed  on  or  before 
September  22. 1993.  Protests  will  be 
considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  Copies 
of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection. 
Loifl  D.  Cashell, 
Secretary. 
!FR  Doc.  93-23011  Filed  &-20-93;  8:45  am] 

BIUJNO  COOC  «7ir-01-M 


[Docket  No.  CP93-71 6-000] 

HNG  Sulphur  Min««  Co.;  Application 

September  15, 1993. 

Take  notice  that  on  September  10, 
1993.  HNG  Sulphur  Mines  Company 
(HNGSM),  a  Texas  corporation  with  an 
office  at  950  Threadneedle,  Houston, 
Texas  77079,  filed  in  Docket  No.  CP93- 
716-000  pursuant  to  section  7  of  the 
Natural  Gas  Act  and  part  157  and 
subpart  G  of  part  284  of  the 
Commission 's  regulations  an 


application  for  a  certificate  of  public 
convenience  and  necessity  autnorizing 
it  to  convert,  construct,  and  operate 
natural  gas  storage  and  related  facilities 
and  to  render  firm  and  interruptible 
contract  storage  service,  and  for  a 
blanket  certificate  authorizing  self- 
implementing  storage  service  with 
pregranted  abandonment  authority. 
HNG  Sulphur  Mines  Company  is  a 
wholly-owned  subsidiary  of  HNG 
Storage  Company  (HNG). 

HNG  has  ootained  an  option  to 
sublease  two  existing  salt  dome  caverns 
from  Union  Texas  Products  Corporation 
(UTP)  located  in  .Calcasieu  Parish, 
Louisiana.  HNG  is  transferring  the 
option  to  HNGSM  who,  by  this 
application,  proposes  to  convert  the  two 
caverns  to  gas  storage  service  and  to 
construct  the  necessary  piping, 
compression,  and  appurtenant  facilities 
and  delivery  pipelines  to  provide 
natural  gas  injection,  storage,  and 
withdrawal  service  to  interstate  gas 
markets.  The  dehvery  lines  will 
connect,  initially,  to  five  interstate 
pipelines  in  soutwestem  Louisiana.  The 
five  pipelines  are  Florida  Gas 
Transmission  Company,  Sabine  Pipe 
Line  Company,  Tennessee  Gas  Pipeline 
Company,  Texas  Eastern  Transmission 
Corporation  and  Transcontinental  Gas 
Pipeline  Corporation. 

The  facihty  will  initially  provide  up 
to  8.0  Bcf  of  working  gas  capacity  and 
afford  last  day  injection  and  withdrawal 
rates  of  150,000  and  400.000  MMBtu  per 
day,  respectively.  HNGSM  is  actively 
marketing  the  project  and  has  provided 
over  200  sales  brochures  to  potential 
customers.  HNGSM  is  proposing  open 
access  service  under  an  Order  636  type 
tariff.  HNGSM  has  requested  market 
based  pricing  for  its  project,  similar  to 
that  granted  Richfield  Gas  Storage 
System  and  Petal  Gas  Storage  Company. 
Any  person  desiring  to  be  heard  or  to 
make  any  protest  with  reference  to  said 
petition  should  on  or  before  October  6, 
1993,  file  with  the  Federal  Energy 
Regulatory  Commission,  Washington, 
DC  20426.  a  motion  to  intervene  or  a 
protest  in  accordance  with  the 
requirements  of  the  Commission's  Rules 
of  Practice  and  Procedure  (18  CFR 
385.214  or  385.211)  and  the  Regulations 
under  the  Natural  Gas  Act  (18  CFR 
157.7).  All  protests  filed  with  the 
Commission  will  be  considered  by  it  in 
determining  the  appropriate  action  to  be 
taken  on  the  request  for  a  permanent 
certificate  but  will  not  serve  to  make  the 
protestants  parties  to  the  proceeding. 
Any  person  wishing  to  become  a  party 
to  the  proceeding  or  to  participate  as  a 
party  in  any  hearing  therein  must  file  a 
motion  to  intervene  in  accordance  with 
the  Commission's  Rules. 


Take  further  notice  that,  pursuant  to 
the  authority  contained  in  and  subject  to 
jurisdiction  conferred  upon  the  Federal 
Energy  Regulatory  commission  by 
sections  7  and  15  of  the  Natural  Gas  Act 
and  the  Commission's  Rules  of  Practice 
and  Procedure,  a  hearing  will  be  held 
without  further  notice  before  the 
Commission  or  its  designee  on  the 
application  if  no  motion  to  intervene  is 
filed  within  the  time  requested  herein, 
if  the  Commission  on  its  own  review  of 
the  matter  finds  that  a  grant  of  the 
certificate  is  required  by  the  public 
convenience  and  necessity.  If  a  motion 
for  leave  to  intervene  is  timely  filed,  or 
if  the  Commission  on  its  own  believes 
that  a  formal  hearing  is  required,  further 
notice  of  such  hearing  will  be  duly 
given. 

Lois  D.  Caahell, 
Secretary. 
IFR  Doc.  93-23004  Filed  9-20-93;  8:45  am] 

BRUNO  CODE  6717-01-11 

[Docket  No.  CP9»-721-000] 

Northern  Natural  Gas  Co.;  Request 
Under  Blanket  Authorization 

September  15. 1993. 

Take  notice  that  on  September  14, 
1993,  Northern  Natural  Gas  Company 
(Northern),  P.O.  Box  1188.  Houston. 
Texas  77251-1188.  filed  in  Docket  No. 
CP93-721-O00  a  request  pursuant  to 
§§  157.205  and  157.212  of  the 
Commission's  Regulations  under  the 
Natural  Gas  Act  (18  CFR  157.205  and 
157.212)  for  authorization  to  upgrade  an 
existing  delivery  point  to  accommodate 
increased  natural  gas  deliveries  to  the 
City  of  Virginia  Department  of  Public 
Utilities  (City  of  Virginia),  imder  the 
blanket  certificate  issued  in  Docket  No. 
CP82-401-000,  pursuant  to  section  7(c) 
of  the  Natural  Gas  Act,  all  as  more  fully 
set  forth  in  the  request  which  is  on  file 
with  the  Commission  and  open  to 
public  inspection. 

Northern  proposes  to  upgrade  an 
existing  delivery  pou    (Virginia  #1  town 
border  station)  located  in  St.  Louis 
County,  Minnesota  to  accommodate 
increased  natural  gas  deliveries  to  City 
of  Virginia  under  Northern's  currently 
effective  service  agreement  with  City  of 
Virginia.  It  is  indicated  that  City  of 
Virginia  has  requested  Increased  service 
due  to  the  replacement  of  existing  coal 
fired  facilities  with  new  natural  gas 
fired  boilers  at  its  municipal  Power 
Plant  in  order  to  comply  with  the  Clear 
Air  Act.  Northern  estimates  increased 
peak  day  and  aimual  volumes  through 
the  upgraded  town  border  station  of 
2,200  Mcf  and  766,500  Mcf, 
respectively.  Northern  estimates  a  cost 
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of  upgrading  the  delivery  point  of 
$362,000  and  indicates  that  the  costs 
would  be  tinanced  in  accordance  with 
the  General  Terms  and  Conditions  of 
Northern's  FERC  Gas  Tariff,  Fourth 
Revised  Volume  No.  1. 

Northern  advises  that  the  total 
volumes  to  be  delivered  to  the  customer 
after  the  request  do  not  exceed  the  total 
volumes  authorized  prior  to  the  request. 
Also,  Northern  indicates  that  the 
proposed  activity  is  not  prohibited  by 
its  existing  tariff  and  that  it  has 
sufficient  capacity  to  accommodate  the 
changes  proposed  herein  without 
detriment  or  disadvantage  to  Northern's 
other  customers. 

Any  person  or  the  Commission's  staff 
may,  within  45  days  after  issuance  of 
the  instant  notice  by  the  Commission, 
file  pursuant  to  Rule  214  of  the 
Commission's  Procedural  Rules  (18  CFR 
385.214)  a  motion  to  intervene  or  notice 
\)f  intervention  and  pursuant  to 
§157.205  of  the  Regulations  under  the 
Natural  Gas  Act  (18  CFR  157.205)  a 
protest  to  the  request.  If  no  protest  is 
filed  within  the  time  allowed  therefor, 
the  proposed  activity  shall  be  deemed  to 
be  authorized  effective  the  day  after  the 
time  allowed  for  filing  a  protest.  If  a 
protest  is  filed  and  not  withdrawn 
within  30  days  after  the  time  allowed 
for  filing  a  protest,  the  instant  request 
shall  be  treated  as  an  application  for 
authorization  pursuant  to  section  7  of 
the  Natural  Gas  Act. 
Loi(  D.  Cuhell, 
Secretary. 
IFR  Doc.  93-23006  Filed  9-20-93:  8:45  ami 

BtLUNG  CODE  e717-01-M 


[Docket  No.  CP93-720-000] 

Panhandle  Eastern  Pipe  Line  Co.; 
Application 

September  15,  lt'93. 

Take  notice  that  on  September  14, 
1993,  Panhand  e  Eastern  Pipe  Line 
Company  (Panhandle),  P.O.  Box  1642. 
Houston,  Texas  77251.  filed  in  Docket 
No.  CP93-72O-O00  an  application 
pursuant  to  section  7(b)  of  the  Natural 
Gas  Act  for  authorization  to  abandon  a 
certificated  field  sale  to  K  N  Energy,  Inc. 
(KN),  all  as  more  fully  set  forth  in  the 
application  which  is  on  file  with  the 
Commission  and  open  to  public 
inspection. 

Panhandle  states  that  it  has  provided 
a  field  sale  service  to  KN  imder  Rate 
Schedule  F-1  which  was  authorized  in 
Docket  No.  CP61-77.  It  is  indicated  that 
under  Rate  Schedule  F-1  Panhandle 
sold  gas  to  KN  from  the  Graham  No.  2- 
31  Lease  in  Texas  Coimty,  Oklahoma. 
Panhandle  states  that  the  wells  in  the 


Graham  2-31  Lease  have  ceased  to 
produce  and  were  plugged  and 
abandoned  in  1964.  It  is  indicated  that 
by  letter  dated  November  12, 1992,  KN 
requested  termination  of  the  agreement 
with  Panhandle.  Panhandle  does  not 
request  authority  to  abandon  any 
facilities. 

Any  person  desiring  to  be  heard  or  to 
make  any  protest  with  reference  to  said 
application  should  on  or  before  October 
6, 1993,  file  with  the  Federal  Energy 
Regulatory  Commission,  Washington, 
DC  20426,  a  motion  to  intervene  or  a 
protest  in  accordance  with  the 
requirements  of  the  Commission's  Rules 
of  Practice  and  Procedure  (18  CFR 
385.214  or  385.211)  and  the  Regulations 
under  the  Natural  Gas  Act  (18  CFR 
157.10).  All  protests  filed  with  the 
Commission  will  be  considered  by  it  in 
determining  the  appropriate  action  to  be 
taken  but  will  not  serve  to  make  the 
protestants  parties  to  the  proceeding. 
Any  person  wishing  to  become  a  party 
to  a  proceeding  or  to  participate  as  a 
party  in  any  hearing  Uierein  must  file  a 
motion  to  intervene  in  accordance  with 
the  Commission's  Rules. 

Take  further  notice  that,  pursuant  to 
the  authority  contained  in  and  subject  to 
th^jurisdiction  conferred  upon  the 
Federal  Energy  Regulatory  Commission 
by  sections  7  and  15  of  the  Natural  Gas 
Act  aiid  the  Commission's  Rules  of 
Practice  and  Procedure,  a  hearing  will 
be  held  without  further  notice  before  the 
Commission  or  its  designee  on  this 
application  if  no  motion  to  intervene  is 
filed  within  the  time  required  herein,  if 
the  Commission  on  its  own  review  of 
the  matter  finds  that  permission  and 
approval  for  the  proposed  abandonment 
are  required  by  the  public  convenience 
and  necessity.  If  a  motion  for  leave  to 
intervene  is  timely  filed,  or  if  the 
Commission  on  its  own  motion  believes 
that  a  formal  hearing  is  required,  further 
notice  of  such  hearing  will  be  duly 
given. 

Under  the  procedure  herein  provided 
for,  unless  otherwise  advised,  it  will  be 
unnecessary  for  Panhandle  to  appear  or 
be  represented  at  the  hearing. 
Lois  D.  Cashell, 
Secretary. 

(FR  Doc.  93-23005  Filed  9-20-93;  8:45  am) 
BNUNQ  CODE  t717-01-M 

[Docfctt  Nos.  TQ94-1-4-000  and  TM94-1- 
4-000] 

Granite  State  Gas  Transmission,  Inc.; 
Proposed  Changes  In  Rates 

September  15. 1993. 

Take  notice  that  on  September  10, 
1993,  Granite  State  Gas  Transmission. 


Inc.  (Granite  State)  tendered  for  filing 
with  the  Commission  the  revised  tariff 
sheets  listed  below  in  its  FERC  Gas 
Tariff.  Second  Revised  Volume  No.  1 
and  First  Revised  Volume  No.  2 
containing  changes  in  rates  for 
effectiveness  on  October  1.  1993: 

Second  Revised  Vol.  No.  1 

Thirty-First  Revised  Sheet  No.  21 
Eleventh  Revised  Sheet  No.  22 
Twenty-Second  Revised  Sheet  No.  25 
First  Revised  Sheet  No.  27 

First  Revised  Vol.  No.  2 

Fourth  Revised  Sheet  No.  8 
Second  Revised  Sheet  No.  18A 
Fifth  Revised  Sheet  No.  29 
Third  Revised  Sheet  No.  39A 
Fourth  Revised  Sheet  No.  63 
Fourth  Revised  Sheet  No.  73 

According  to  Granite  State  in  its  filing 
proposes  changes  in  its  rates  for 
wholesale  sales  to  its  two  affiliated 
distribution  company  customers.  Bay 
State  Gas  Company  (Bay  State]  and 
Northern  Utilities.  Inc.  (Northern 
Utilities)  to  reflect  revised  purchased 
gas  costs  and  the  revision  in  the  Annual 
Charge  Adjiistment  (ACA)  effective 
October  1, 1993.  Granite  State  further 
states  that  the  revised  sales  rates  also 
reflect  in  the  Transportation  Cost 
Adjustment  the  effect  of  the  change  in 
the  ACA  charge  in  the  transportation 
rates  charged  by  upstream  pipelines  for 
transporting  gas  to  Granite  State's 
system.  In  connection  with  its  purchase 
gas  cost  revision,  Granite  State  states 
that  it  has  projected  gas  costs  and  sales 
only  for  the  month  of  October.  1993. 
because  it  has  been  notified  that  its 
Order  No.  636  compliance  plan  in 
Docket  No.  RS93-1-000  has  been 
accepted  for  effectiveness  on  November 
1. 1993.  Granite  State  also  states  that  its 
revised  tariff  sheets  reflect  changes  in 
the  rates  for  a  storage  service,  and  for 
storage-related  and  other  transportation 
services  for  the  revised  ACA  charge 
effective  October  1. 1993. 

Granite  State  states  that  copies  of  its 
filing  were  served  on  Bay  State  Gas 
Company  and  the  regulatory 
commissions  of  the  states  of  Maine, 
Massachusetts  and  New  Hampshire. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion 
to  intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission,  825 
North  Capitol  Street,  NE.,  Washington, 
DC  20426,  in  accordance  with  sections 
211  and  214  of  the  Commission's  Rules 
of  Practice  and  Procedure  (18  CFR 
385.211  or  385.214).  All  such  motions 
or  protests  should  be  filed  on  or  before 
September  22. 1993.  Protests  will  be 
considered  by  the  Commission  in 
determining  the  appropriate  action  to  t>e 
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taken,  but  will  not  serve  to  make  the 

protestants  parties  to  the  proceeding. 

Any  person  wishing  to  become  a  party 

must  file  a  motion  to  intervene.  Copies 

of  this  filing  are  on  file  with  the 

Commission  and  are  available  for  public 

inspection. 

Lois  D.  CasheU. 

Secretary. 

(FR  Doc.  93-23012  Filed  9-20-93;  8:45  ami 

BiLUNO  COOC  1717-01-M 


[Docket  No.  RP92-1 66-000] 

Panhandle  Eastern  Pipe  Una  Co.; 
Informal  Settlement  Conference 

September  15, 1993. 

Take  notice  that  an  informal 
settlement  conference  will  be  convened 
in  this  proceeding  on  Wednesday, 
October  6. 1993,  at  10  a.m..  at  the  offices 
of  the  Federal  Energy  Regulatory 
Commission,  810  First  Street,  NE.. 
Washington,  DC,  for  the  purpose  of 
exploring  the  possible  settlement  of  the 
above-referenced  docket. 

Any  party,  as  defined  by  18  CFR 
385.102(c),  or  any  participant,  as 
defined  by  18  CFR  385.102(b),  is  invited 
to  attend.  Persons  wishing  to  become  a 
party  must  move  to  intervene  and 
receive  intervener  status  pursuant  to  the 
Commission's  regulations  (18  CFR 
385.214)  (1993). 

For  additional  Infonnation,  contact  Carmen 
Gastilo  at  (202)  208-2182  or  Joanne  Leveque 
at  (202)  208-5705. 
Loia  D.  Cuhell, 
Secretary. 
IFR  Doc.  93-23010  Filed  9-20-93;  845  am] 
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ENVIRONMENTAL  PROTECTION 
AGENCY 

[FnL-4732-5] 

Federal  Facility  Compliance  Act; 
Enforcement  Authorities 
Implementation 

AGENCY:  Environmental  Protection 
Agency. 

ACTION:  Supplementary  information  on 
how  EPA  will  implement  its  new 
enforcement  authorities  granted  by  the 
Federal  Facility  Compliance  Act  which 
amended  the  Resource  Conservation 
and  Recovery  Act.  


Law  102-386  (the  Act),  became  law. 
This  Act  amends  the  waiver  of 
sovereign  immxinity  found  in  the 
Resource  Conservation  and  Recovery 
Act  (RCRA).  The  Act's  legislative 
history  indicates  that  its  primary 
purpose  is  to  ensure  that  Federal 
facilities  are  treated  the  same  as  private 
parties  with  regard  to  compUance  with 
the  requirements  of  RCRA.  For  example, 
the  Conference  Report  states  "[w]here 
EPA  uses  an  administrative  complaint 
pursuant  to  section  3008(a)  to  address 
particular  types  of  violations  detected  at 
a  private  company  or  municipality  the 
Administrator  must  use  an 
administrative  complaint  to  address  the 
same  types  of  violations  at  a  federal 
facility."  H.Rep.  No.  102-886, 102nd 
Cong.,  2nd  Sess.,  p.  19  (1992).  See  also 
H.Rep.  No.  102-111. 102nd  Cong..  1st 
Sess..  p.2  (1991);  S.Rep.  No.  102-67. 
102nd  Cong..  1st  Sess.  p.l  (1991). 

The  purpose  of  this  memorandum  is 
to  provide  guidance  on  the  use  of  the 
Agency's  authority  to  issue  compliance 
orders  to  Federal  agencies  pursuant 
RCRA  section  3008.'  It  supersedes  the 
Interim  Final  Guidance,  dated  April  15, 
1993. 

Background 

Prior  to  the  Act's  passage,  EPA  tooV 
RCRA  enforcement  actions  against 
Federal  agencies  differently  than  against 
private  parties.  This  difference  was  tied 
to  the  language  of  section  6001  of  RCRA, 
42  U.S.C.  6961.  According  to  the 
Department  of  Justice's  1987  testimony 
before  the  House  Subcommittee  on 
Oversight  and  Investigations,  Committee 
on  Energy  and  Commerce,  EPA  lacked 
the  statutory  authority  necessary  to 
.    issue  administrative  compliance  orders 
pursuant  to  RCRA  section  3008(a).  EPA, 
thus  negotiated  Federal  Facility 
Compliance  Agreements  with  Federal 
facilities  to  bring  them  into  compliance. 

Through  passage  of  the  1992  Act. 
Congress  clarified  that  administrative 
order  authority  is  available  to  the 
Administrator,  and  this  authority  has 
been  given  directly  to  the 
Administrator:  "The  Administrator  shall 
initiate  an  administrative  enforcement 
action  against  such  a  department  •  *  • 
in  the  same  manner  and  under  the  same 
circumstances  as  an  action  would  be 
initiated  against  any  other  person."  See 
section  102(b)(1)  of  the  Act.  42  U.S.C. 
6961(b)(2).»  In  addition,  under  section 


103  of  the  Act.  Congress  further  clarified 
that  federal  agencies  are  persons  for 
purposes  of  RCRA.  EPA  now  has  RCRA 
administrative  compliance  order 
authority  against  Federal  facilities. 

I.  Hearing  Procedures 

As  quoted  above  from  the  Conference 
Report  "(wjhere  EPA  uses  an 
administrative  complaint  pursuant  to 
RCRA  section  3008(a)  to  address 
particular  types  of  violations  detected  at 
a  private  company  or  municipality  the 
Administrator  must  use  an 
administrative  complaint  to  address  the 
same  types  of  violations  at  a  federal 
facility."  Upon  issuance  of  a  complaint 
and  compliance  order,  the  Regions 
should  also  issue  a  press  release. 

Since  private  parties  have  an 
opportunity  to  challenge  that  complaint 
using  the  40  CFR  part  22  procedures, 
the  same  opportunity  should  be 
available  to  a  Federal  agency.  While  the 
part  22  procedures  are  available,  the  Act 
also  provides  the  recipient  Federal 
agency  with  an  opportunity  to  confer 
with  the  Administrator  before  an  order 
becomes  final.  "No  administrative  order 
issued  to  such  a  department,  agency,  or 
instrumentality  shall  become  final  until 
such  department,  agency,  or 
instrumentality  has  had  the  opportunity 
to  confer  with  the  Administrator."  See 
section  102(b)(2).  42  U.S.C.  6961(b)(2).3 

II.  Settlement  Negotiations 

Settlement  is  encouraged  in  the  same 
circumstances  as  with  a  private  party. 
See  40  CFR  22.18.  The  Act  also  states 
that  any  voluntary  resolution  or 
settlement  of  such  an  action  shall  be  set 
forth  in  a  consent  order.  Cases  which 
settle  do  not  require  a  conference  with 
the  Administrator,  and  in  settling  a 
matter,  the  Respondent  waives  its 
opportunity  to  confer  under  the  new  Act 
on  the  settled  matter.  In  addition. 
Federal  parties  have  the  same 
opportunity  to  confer  with  EPA  as 
provided  under  40  CFR  §  22.18.  As  a 
result,  after  EPA  issues  the  complaint, 
the  respondent  Federal  agency  may 
confer  with  the  complainant  under  part 
22  (EPA  employee  authorized  to  issue 
the  complaint)  concerning  settlement 
whether  or  not  the  respondent  requests 
a  hearing.  This  part  22  opportunity  to 
confer,  however,  does  not  affect  the 
thirty-day  deadline  for  filing  an  answer. 


The  purpose  of  this  information  is  to 
notify  all  Federal  agencies  of  these  new 
procedures  and  also  to  notify  interested 
members  of  the  public.  The  enforcement 
process  is  as  follows. 

On  October  6. 1992.  the  Federal 
FaciUty  Compliance  Act  of  1992.  Public 


>  This  guidance  does  not  cover  RCRA  section 
3008(h)  actions  against  Federal  agencies  which  will 
continue  to  be  governed  by  40  CFR  part  24.  For 
cases  involving  violations  under  more  than  one 
media,  this  guidance  applies  only  to  the  RCRA 
portion  of  those  violations. 

>Thls  contrasts  with  the  Comprehensive 
Environmental  Response,  Compensation  and 


LiabUity  Act  (CERCLA)  which  provides  response 
authority  and  administrative  order  authority  to  the 
President.  In  order  to  determine  who  has  been 
delegated  the  authority  from  the  President  for  the 
particular  responsibilities  under  CERCLA,  it  is 
necessary  to  consult  Executive  Order  12580. 

>  The  Administrator's  obligation  to  provide  an 
opportunity  confer  is  tied  only  to  EPA-issued 
orders.  The  Administrator  will  not  corjfer  with 
Federal  agencies  in  receipt  of  state-issued  orders. 
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just  as  with  a  private  party  under 
§  22.18(a). 

Following  the  Federal  agency's 
§  22.18  opportunity  to  confer,  if  EPA  or 
the  Federal  agency  determine  that  the 
case  cannot  l>e  settled  immediately 
consistent  with  the  provisions  and 
objectives  of  RC31A,  the  case  will  be 
submitted  to  the  part  22  hearing 
procedures.  Often,  however,  settlement 
discussions  continue  on  a  parallel  track 
with  the  hearing  procedures.  A  case 
against  a  Federal  agency  proceeds  as 
would  any  other  compliance  hearing 
matter  pursuant  to  part  22. 

III.  Opportunity  To  Confer  Under  the 
New  Act 

The  new  Act's  "opportunity  to 
confer"  requirement  would  be  satisHed 
by  providing  an  opportunity  to  confer 
with  a  Regional  official  with  properly 
delegated  authority  within  a  reasonable 
period  of  time  following  issuance  of  the 
order,  but  based  on  input  from  Regions 
and  as  a  matter  of  {>olicy,  the 
Administrator  will  retain  that 
opportunity  to  confer  personally,  as  set 
out  below.  Federal  agencies  will  have 
the  opportunity  to  meet  with  the 
Administrator  only  after  exhaustion  of 
the  part  22  procedures.  Placing  the 
conference  at  the  end  of  the  process  will 
enable  the  Regions  to  proceed  with  their 
enforcement  case  against  the  Federal 
agency  in  the  same  manner  as  they  do 
against  private  parties. 

Conferring  with  the  Administrator 
before  exhaustion  of  the  part  22 
procedures  would  be  premature,  and 
EPA  policy  is  that  the  Administrator 
will  confer  with  the  respondent  Federal 
agency  only  after  exhaustion  of  the  part 
22  procedures.  Likewise.  Regions 
should  not  confer  with  the  Federal 
agency  outside  of  their  usual  conferring 
opportunity  as  found  in  the  part  22 
procedures.  In  other  words,  each  Region 
should  use  the  same  conference  and 
settlement  discussion  procedures  with 
Federal  agencies  that  it  uses  with 
private  parties  under  part  22. 

Within  ten  (10)  days  of  service  of  a 
final  decision  by  the  Environmental 
Appeals  Board  under  40  CFR  22.31,  the 
Federal  agency  may  seek  further  review 
by  petitioning  the  Board  for 
reconsideration  under  §  22.32  if  it 
believes  the  Board's  decision  was 
erroneously  decided.  Within  thirty  (30) 
days  of  service  of  the  Board's  decision 
if  no  petition  for  reconsideration  is  filed 
or  within  thirty  (30)  days  of  service  of 
the  Board's  final  decision  if  a  petition 
for  reconsideration  is  filed,  the  head  of 
the  Federal  agency,  if  it  wishes  to  confer 
with  the  Administrator,  must  file  a 
written  request  addressed  to  the 
Administrator  to  seek  an  opportunity  to 


confer  with  the  Administrator.  If  no 
written  request  to  confer  is  filed  within 
these  thirty-day  periods,  the 
administrative  order  is  final  under  the 
terms  of  section  102(b)(2)  of  the  Act. 

In  many  cases,  the  conference  might 
be  conducted  through  an  exchange  of 
letters.  If  the  conference  is  handled 
through  letters,  the  head  of  the  Federal 
agency  should  serve  his/her  letter  on  the 
Administrator  with  a  copy  to  the 
Director,  Office  of  Federal  Facilities 
Enforcement  and  all  parties/counsel  of 
record.  In  addition,  the  letter  should 
specifically  identify  the  issues  which 
the  Federal  agency  proposes  that  the 
Administrator  consider.  The  head  of  the 
Federal  agency  should  also  attach 
copies  of  all  prior  administrative 
decisions  and  briefs  in  the  underlying 
proceedings.  Copies  of  the  briefs  and 
underlying  decisions  should  be 
provided  to  the  Director,  Office  of 
Federal  Facilities  Enforcement. 

The  head  of  the  Federal  agency, 
however,  may  prefer  to  request  a  direct 
meeting  with  the  Administrator.  The 
request  for  a  direct  conference  should  be 
served  on  the  Administrator  with  a  copy 
to  the  Director,  Office  of  Federal 
Facilities  Enforcement,  and  all  parties/ 
counsel  of  record.  The  request  for  a 
direct  conference  should  specifically 
identify  the  issues  which  the  Federal 
agency  proposes  to  discuss  with  the 
Administrator,  and  should  specifically 
identify  who  will  represent  Uie  Federal 
agency.  In  addition,  as  part  of  its  request 
for  a  direct  conference,  the  head  of  the 
Federal  agency  should  attach  copies  of 
all  prior  administrative  decisions  and 
briefs  in  the  underlying  proceedings. 
Copies  of  the  briefs  and  underlying 
decisions  should  also  be  provided  to  the 
Director,  Office  of  Federal  Facilities 
Enforcement. 

The  parties/counsel  of  record  may 
request  to  be  present  during  the  direct 
conference.  This  request  to  attend  the 
direct  conference,  likewise,  should  be  in 
writing  and  served  on  the  Director, 
Office  of  Federal  Facilities  Enforcement 
and  the  parties/counsel  of  record.  The 
Administrator  or  her  designee  shall 
notify  the  head  of  the  Federal  agency 
who  requested  the  direct  conference  and 
the  parties/counsel  of  record  regarding 
her  plan  and  arrangements  for  the  direct 
conference. 

Following  the  conclusion  of  the  direct 
conference,  a  person  designated  by  the 
Administrator  will  provide  a  written 
summary  of  the  issues  discussed  and 
addressed.  Copies  of  the  written 
summary  shall  be  provided  to  the 
parties/counsel  of  record.  Ordinarily, 
within  thirty  (30)  days  of  the 
conference,  or  within  thirty  (30)  days 
following  the  receipt  of  the  letter  from 


the  head  of  the  Federal  agency  in  the 
event  of  no  direct  conference,  the 
Administrator  shall  issue  a  written 
decision  with  appropriate  instruction 
regarding  the  finality  of  the  order.  This 
decision  shall  be  filed  with  the  Regional 
Hearing  clerk  and  made  part  of  the 
administrative  case  file. 

If  the  Board  referred  the  matter  to  the 
Administrator  for  decision  under 
§  22.04(a)  rather  than  deciding  the 
matter  itself  and  if  the  Federal  agency 
wants  to  request  a  conference  with  the 
Administrator,  the  Federal  agency  must 
do  so  prior  to  the  Administrator's 
decision. 

To  assure  that  federal  agencies  are 
aware  of  these  procedures.  Regions 
should  draw  responding  agencies' 
attention  to  part  22  and  this  and  any 
other  relevant  Agency  guidance. 

IV.  Penalties 

In  the  Federal  Facility  Compliance 
Act  of  1992,  Congress  stated  that  "(tjhe 
Federal,  State,  interstate,  and  local 
substantive  and  procedural 
requirements  referred  to  in  this 
subsection  include,  but  are  not  limited 
to,  all  administrative  orders  and  all  civil 
and  administrative  penalties  and  fines, 
regardless  of  whether  such  penalties  or 
fines  are  punitive  or  coercive  in  nature 
or  imposed  for  isolated,  intermittent,  or 
continuing  violations."  See  section 
102(a)(3),  42  U.S.C.  6961(a)(3). 

As  a  matter  of  policy,  EPA  will  pursue 
penalties  only  from  the  effective  date  of 
the  Act  forward.*  If  violations  occurred 
prior  to  the  effective  date  and  are 
ongoing,  EPA  could  assess  penalties  for 
the  violations  from  October  6, 1992 
until  correction  of  the  violation. 

In  summary,  the  Federal  government 
is  liable  for  RCRA  civil  and 
administrative  penalties  just  like  any 
other  person  (with  the  exception  of  the 
effective  date  of  the  Act  limitation). 
Since  the  law  and  the  Congressional 
intent  state  that  Federal  agencies  are 
liable  for  penalties,  EPA  will  apply  its 
current  applicable  penalty  policy, 
presently  the  1990  RCRA  Civil  Penalty 
Policy,  against  the  Federal  government 
for  violations  of  RCRA  in  the  same 
manner  and  to  the  same  extent  as 
against  any  private  party. ^  The  February 


<  while  states  also  have  the  authority  to  assess 
penalties  against  Federal  agencies  under  the  Act, 
states  are  not  necessarily  required  to  use  the  1990 
RCRA  Civil  Penalty  Policy,  but  should  assess 
penalties  in  accordance  with  slate  practices.  EPA 
encourages  states  to  use  this  new  authority.  As  is 
done  in  actions  against  private  parties,  the  Agency 
can  work  with  those  states  without  administrative 
penalty  authority  to  assess  penalties  under  the 
Agency's  authority. 

)  Because  the  Anii-Deflciency  Act.  31  U.S.C 
1341,  makes  payments  by  federal  agencies  subject 

Coatinuad 
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12.  1991  "Policy  on  the  Use  of 
Supplemental  Enforcement  Projects" 
also  applies  in  this  context.  Moreover. 
for  settled  cases  that  require  compliance 
work,  stipulated  penalties  should  be 
included  in  the  Consent  Agreement  and 
Consent  C- Jer. 

V.  Conclusion 

EPA  is  issuing  tiiis  final  poUcy  to 
assist  the  Regions  in  carrying  out  their 
RCRA  enforcement  program.*  This 
guidance  supersedes  earlier  guidance 
regarding  RCRA  enforcement  at  Federal 
facilities  for  compliance  violations  such 
as  that  found  in  tiie  1988  Federal 
Facilities  Compliance  Strategy.  It  may 
be  necessary  in  the  future  to  amend  part 
22  to  address  the  issue  of  the 
requirement  for  the  opportimity  for  a 
conference  before  finalizing  an 
Environmcntdl  Appeals  Board  order. 
Should  you  have  any  concerns  or 
questions,  please  have  your  staff  call 
Barry  Breen  or  Sally  Dalzell  at  (202) 
260-9801.  • 

VI.  Notice 

This  guidance  and  any  internal 
procedurei  adopted  for  its 
implementation  are  intended  solely  as 
guidance  for  employees  of  the  U.S. 
Environmental  Protection  Agency.  Such 
guidance  and  procedures  do  not 
constitute  rule  making  by  the  Agency 
and  may  not  be  relied  upon  to  create  a 
right  or  benefit,  substantive  or 
procedural,  enforceable  at  law  or  in 
equity,  by  any  person.  The  Agency  may 
take  action  at  variance  with  this 
guidance  and  its  internal  implementing 
procedvures. 

DATES:  The  Guidance  was  signed  July  6, 
1993  and  was  effective  immediately. 
FOft  FURTHER  INFORMATION  CONTACT: 
Persons  needing  further  information  on 
any  aspect  of  these  procedures  should 
contact  Sally  Dalzell,  U.S. 


to  the  •ppropriation  funds  by  Congreu,  thar*  mighl 
be  unique  pa>'ment  issues  that  arise  with  regard  to 
payment  of  y-  altie*  by  such  agencies.  Under  the 
RCRA  Civil  Penalty  policy,  the  burden  regardicg 
ability  to  pay  will  reside  with  the  Federal  agency, 
u  Respondmit.  If  the  Federal  agency  demonstrates 
that  it  cannot  pay  due  to  the  Anti-Deficiency  Act, 
the  Regions  should  require  that  the  particular 
Federal  agency  agree  to  requeet  additional  funds 
from  Congress.  In  addition,  EPA  may  include  an 
acceleration  clauie  in  any  payment  schedule  which 
is  agreed  to  by  the  parties. 

<The  Federal  Facility  Compliance  Act  addresses 
more  than  the  waiver  of  sovereign  immunity.  For 
example,  RCRA  inspections  are  required  at  all 
Federal  facilities.  EPA  issued  the  Marvh  17,  1993 
"FY  1993  Cuidance  on  Implementation  of  RCRA 
Inspection  Requirements  of  the  Federal  Facility 
Compliance  Act"  in  order  to  assist  the  Regions  with 
these  new  requirements.  Cuidance  should  also  be 
forthcoming  in  the  near  future  to  address  other 
appropriate  new  provisions  added  by  the  Act 
(mixed  waste,  munitions,  and  federally-owned 
treatment  works). 


Environmental  Protection  Agency  (OE- 
2261).  401  M  Street.  SW.,  Washington. 
DC  20460,  (202)  260-9808. 

Dated:  September  8, 1993. 
Stem  A.  Humaa, 
Assistant  Administrator,  Office  of 
Enforcement. 
[PR  Doc.  93-23062  Filed  9-20-03;  8:45  am] 
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(OPPTS-00143;  FRL-4646-7] 

Forum  on  State  and  Tribal  Toxica 
Action;  Coordinating  Committee  and 
Projecta;  Open  Meetinga 

AGENCY:  Environmental  Protection 

Agency  (EPA). 

ACTION:  Notice  of  open  meetings. 

SUMMARY:  The  Coordinating  Committee 
and  the  four  Projects  of  the  Forum  on 
State  and  Tribal  Toxics  Action 
(FOSTTA)  will  hold  two  days  of  open 
meetings  on  the  dates,  and  at  the  time 
and  place  listed  below.  FOSTTA,  a 
group  of  state  and  tribal  toxics 
environmental  managers,  is  intended  to 
foster  the  exchange  of  toxics-related 
program  and  enforcement  information 
among  the  states/tribes  and  between  the 
states/tribes  and  U.S.  EPA's  Office  of 
Prevention,  Pesticides  and  Toxic 
Substances  (OPPTS).  FOSTTA  currently 
consists  of  the  Coordinating  Committee 
and  four  issue-specific  Projects.  The 
four  Projects  are:  (1)  the  Chemical 
Information  Management  Project;  (2)  the 
State  and  Tribal  Enhancement  Project; 
(3)  the  Chemical  Management  Project; 
and  (4)  the  Lead  (Pb)  Project. 
DATES:  The  meetings  are  scheduled  as 
follows. 

1.  The  Coordinating  Committee  and 
all  the  Projects  will  hold  meetings  on 
October  18  and  19, 1993. 

2,  The  four  Projects  will  meet  on 
October  18  from  8  a.m.  to  5  p.m.  and  on 
October  19  firom  8  a.m.  to  noon.  On 
October  18  at  1  p.m.  there  will  be  a 
plenary  session  with  a  presentation  by 
the  Assistant  Administrator-Designate 
for  Prevention,  Pesticides  and  Toxic 
Substances.  The  Coordinating 
Committee  will  meet  on  October  19 
from  noon  to  3  p.m. 

ADDRESSES:  The  meetings  will  be  held 
at:  The  Holiday  Inn,  480  King  St,. 
Alexandria  VA. 

FOR  FURTHER  INFORMATION  CONTACT:  By 
mail:  Shirley  Pate,  Office  of  Compliance 
Monitoring  (EN-342),  Environmental 
Protection  Agency,  401  M  St.,  SW,. 
Washington,  DC  20460,  telephone  (202) 
260-8318,  or  Jim  King,  Office  of 
Pollution  Prevention  and  Toxics  (TS- 
799),  at  the  same  address,  telephone 
(202)  260-6581. 


List  of  Subfects 

Environmental  protection. 
Dated:  September  15, 1993. 

Michael  M.  Stahl. 

Director,  Office  of  Compliance  Monitoring. 

[PR  Doc  93-20368  Filed  9-20-83;  8:45  am] 

BILLMa  COOC  MW-M-r 

[FRL-4731-7] 

Georgia;  Final  Determination  of 
Adequacy  of  StataTTribal  Municipal 
Solid  Waate  Permit  Program 

AGENCY:  Environmental  Protection 

Agency, 

ACTION:  Notice  of  final  determination  of 

full  program  adequacy  for  State  of 

Georgia's  application, 

SUMMARY:  Section  4005(c)(1)(B)  of  the 
Resource  Conservation  and  Recovery 
Apt  (RCRA),  as  amended  by  the 
Hazardous  and  Solid  Waste 
Amendments  (HSWA)  of  1984,  requires 
States  to  develop  and  implement  permit 
programs  to  ensure  that  municipal  solid 
waste  landfills  (MSWLFs)  which  may 
receive  hazardous  household  waste  or 
small  quantity  generator  waste  will 
comply  with  the  revised  Federal 
MSWLF  Criteria  (40  CFR  part  258), 
RCRA  section  4005(c)(1)(C)  requires  the 
Environmental  Protection  Agency  (EPA) 
to  determine  whether  States  have 
adequate  "permit"  programs  for 
MSWLFs,  but  does  not  mandate 
issuance  of  a  rule  for  such 
determinations.  EPA  has  drafted  and  is 
in  the  process  of  proposing  a  State/ 
Tribal  Implementation  Rule  (STIR)  that 
will  provide  procedures  by  which  EPA 
will  approve,  or  partially  approve, 
State/Tribal  landfill  permit  programs. 
The  Agency  intends  to  approve 
adequate  State/Tribal  MSWLF  permit 
programs  as  applications  are  submitted. 
Thus,  these  approvals  are  not  dependent 
on  final  promulgation  of  the  STIR.  Prior 
to  promulgation  of  the  STIR,  adequacy 
determinations  will  be  made  based  on 
the  statutory  authorities  end 
requirements.  In  addition,  States/Tribes 
may  use  the  draft  STIR  as  an  aid  in 
interpreting  these  requirements.  The 
Agency  believes  that  early  approvals 
have  an  important  benefit.  Approved 
State/Tribal  permit  programs  provide 
interaction  between  the  StateATribe  and 
the  owner/operator  regarding  site- 
specific  permit  conditions.  Only  those 
owners/operators  located  in  States/ 
Tribes  with  approved  permit  programs 
can  use  the  site-specific  fiexibility 
provided  by  part  258  to  the  extent  the 
State/Tribal  permit  program  allows  such 
flexibility. 
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Georgia  applied  for  a  determination  of 
adequacy  vinder  section  4005  of  RCRA. 
EPA  reviewed  Georgia's  application  and 
proposed  a  determination  that  Georgia's 
MSWLF  permit  program  is  adequate  to 
ensure  compliance  with  the  revised 
MSWLF  Criteria.  After  consideration  of 
all  comments  received,  EPA  is  today 
issuing  a  final  determination  that  the 
State's  program  is  adequate. 
EFFECTIVE  DATE:  The  determination  of 
adequacy  for  Georgia  shall  be  effective 
on  September  21, 1993. 
FOR  FURTHER  INFORMATION  CONTACT: 
Patricia  S.  Zweig,  Program  Coordinator. 
Office  of  Solid  Waste,  Waste 
Management  Division,  U.S. 
Environmental  Protection  Agency, 
Region  IV,  345  Courtland  Street,  NE., 
Atlanta,  Georgia  30365. 

SUPPLEMENTARY  INFORMATION: 

A.  Background 

On  October  9, 1991,  EPA  promulgated 
revised  Criteria  for  MSWLFs  (40  CFR 
pari  258).  Subtitle  D  of  RCRA,  as 
amended  by  the  Hazardous  and  Solid 
Waste  Amendments  of  1984  (HSWA), 
requires  States  to  develop  permitting 
programs  to  ensure  that  facilities 
comply  with  the  Federal  Criteria  under 
part  258.  Subtitle  D  also  requires  in 
section  4005  that  EPA  determine  the 
adequacy  of  State  municipal  soUd  waste 
landfill  permit  programs  to  ensure  that 
faciUties  comply  with  the  revised 
Federal  Criteria.  To  fulfill  this 
requirement,  the  Agency  has  drafted 
and  is  in  the  process  of  proposing  a 
State/Tribal  Implementation  Rule 
(STIR).  The  rule  will  specify  the 
requirements  which  State/Tribal 
programs  must  satisfy  to  be  determined 
adequate. 

EPA  intends  to  approve  State/Tribal 
MSWLP  permit  programs  prior  to  the 
promulgation  of  STIR.  EPA  interprets 
the  requirements  for  States  or  Tribes  to. 
develop  "adequate"  programs  for 
permits  or  other  forms  of  prior  approval 
to  impose  several  minimum 
requirements.  First,  each  State/Tribe 
must  have  enforceable  standards  for 
new  and  existing  MSWLFs  that  are 
technically  comparable  to  EPA's  revised 
MSWLF  criteria.  Next,  the  State/Tribe 
must  have  the  authority  to  issue  a 
permit  or  other  notice  of  prior  approval 
to  all  new  and  existing  MSWLFs  in  its 
jurisdiction.  The  State/Tribe  also  must 
providp  for  public  participation  in 
permit  issuance  and  enforcement  as 
required  in  section  7004(b)  of  RCRA. 
Finally,  EPA  believes  that  the  State/ 
Tribe  must  show  that  it  has  sufficient 
compliance  monitoring  and 
enforcement  authorities  to  take  specific 
action  against  any  owner  or  operator 


that  fails  to  comply  with  an  approved 
MSWLF  program. 

EPA  Regions  will  determine  whether 
a  State/Tribe  has  submitted  an 
"adequate"  program  based  on  the 
interpretation  outlined  above.  EPA 
plans  to  provide  more  specific  criteria 
for  this  evaluation  when  it  proposes  the 
State/Tribal  Implementation  Rule.  EPA 
expects  States/Tribes  to  meet  all  of  these 
requirements  for  all  elements  of  a 
MSWLF  program  before  it  gives  full 
approval  to  a  MSWLF  program. 

On  April  15, 1993.  C^rgia  submitted 
an  application  for  adequacy 
determination  for  their  municipal  solid 
waste  landfill  permit  program.  On 
August  5, 1993,  EPA  pubUshed  a 
tentative  determination  of  adequacy  for 
all  portions  of  Georgia's  program. 
Further  background  on  the  tentative 
determination  of  adequacy  appears  at  58 
FR  41767,  41768  (Ai;igust  5,  1993). 

Along  with  the  tentative 
determination,  EPA  announced  the 
availability  of  the  application  for  public 
comment. 

A  pubUc  hearing  was  tentatively 
scheduled,  based  on  sufficient  public 
interest.  As  EPA  Region  IV  received  no 
requests  for  a  hearing  during  the  public 
comment  period,  he  tentatively 
scheduled  hearing  has  been  cancelled. 

EPA  Region  IV  received  one  set  of 
conmients  during  the  public  comment 
period  on  the  tentative  determination  of 
adequacy  for  Georgia.  The  commenter 
maintained  that  use  of  the  draft  State/ 
Tribal  Implementation  Rule  ("STIR")  as 
guidance  is  a  violation  of  the 
Administrative  Procedure  Act  ("APA") 
requirements  that  a  rule  must  go 
through  notice  and  opportunity  for 
comment.  EPA  does  not  believe  that  it 
is  violating  any  requirements  in  the 
APA  for  notice  and  comment  on  a 
rulemaking.  The  Agency  is  not  utilizing 
the  draft  STIR  as  a  regulation  which 
binds  either  the  Agency  or  the  States. 
Instead,  EPA  is  using  the  draft  STIR  as 
guidance  for  evaluating  State  permit 
programs  and  maintains  its  discretion  to 
approve  State  programs  utiUzing  the 
draft  STIR  andyor  other  criteria  which 
assures  compliance  with  40  CFR  part 
258. 

In  addition,  members  of  the  public 
have  an  opportimity  to  comment  on  the 
essential  criteria  by  which  EPA  assures 
the  adequacy  of  the  State  MSWLF 
permit  programs  because  the  Agency 
discusses  the  criteria  for  approval  of  a 
State  permit  program  when  it  pubUshes 
each  tentative  determination  notice  in 
the  Federal  Register.  The  Agency  set 
forth  the  minimum  requirements  for  an 
adequate  permit  program  in  the 
tentative  determination  notice  for 
approval  of  the  State  of  Georgia's  permit 


program.  See  58  FR  41767,  41768 
(August  5, 1993). 

There  are  no  federally  recognized 
Indian  Tribes  or  lands  in  the  State  of 
Georgia. 

B.  Decision 

After  reviewing  the  public  comments, 
I  conclude  that  Georgia's  application  for 
adequacy  determination  meets  all  of  the 
statutory  and  regulatory  requirements 
estabUshed  by  RCRA.  Accordingly, 
Georgia  is  granted  a  determination  of 
adequacy  for  all  portions  of  its 
mimicipal  solid  waste  permit  program. 

Section  4005(a)  of  RCRA  provides  that 
citizens  may  use  the  citizen  suit 
provisions  of  section  7002  of  RCRA  to 
enforce  the  Federal  MSWLF  criteria  in 
40  CFR  part  258  independent  of  any 
State/Tribal  enforcement  program.  As 
EPA  explained  in  the  p^mble  to  the 
final  MSWLF  criteria,  EPA  expects  that 
any  owner  or  operator  compljdng  with 
provisions  in  a  State/Tribal  program 
approved  by  EPA  should  be  considered 
to  be  in  compliance  vnth  the  Federal 
Criteria.  See  56  FR  50978,  50995 
(October  9, 1991). 

Today's  action  takes  effect  on  the  date 
of  pubUcation.  EPA  beUeves  it  has  good 
cause  under  section  553(d)  of  the 
Administrative  Procedure  Act,  5  U.S.C 
553(d),  to  put  this  action  into  effect  less 
than  30  days  after  publication  in  the 
Federal  Register.  All  of  the 
requirements  and  obligations  in  the 
State's/Tribe's  program  are  already  in 
effect  as  a  matter  of  State/Tribal  law. 
EPA's  action  today  does  not  impose  any 
new  requirements  with  which  the 
regulated  commimity  must  begin  to 
comply.  Nor  do  these  requirements 
become  enforceable  by  EPA  as  federal 
law.  Consequently,  EPA  finds  that  it 
does  not  need  to  give  notice  prior  to 
making  its  approval  effective. 

Compliance  With  Executive  Order 
12291 

The  Office  of  Management  and  Budget 
has  exempted  this  rule  from  the 
requirements  of  section  3  of  Executive 
Order  12291. 

Certification  Under  the  Regulatory 
Flexibility  Act 

Pursuant  to  the  provisions  of  5  U.S.C 
605(b),  I  hereby  certify  that  this 
approval  will  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities.  It  does  not 
impose  any  new  burdens  on  small 
entities.  This  rule,  therefore,  does  not 
require  a  regulatory  flexibility  analysis. 

Authority:  This  notice  is  issued  under  the 
authority  of  section  4005  of  the  Solid  Waste 
Disposal  Act  as  amended;  42  U.S.C.  6946. 


I 
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Dated:  September  13, 1993. 
Winston  A.  Smith, 
Acting  Regional  Administrator 
IFR  Doc.  93-23061  Filed  9-20-93.  845  am) 
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[FRL-4731-41 

Idaho;  Rnai  Oetennination  of 
Adequacy  of  Stata/TrllMl  Municipal 
Solid  Waste  Permit  Program 

AGENCY:  Environmental  Protection 

Agency. 

ACTION:  Notice  of  final  determination  of 

full  program  adequacy  for  Idaho's 

applicaticn. 

SUMMARY:  Section  4005(c)(lK6)  of  the 
Resource  Conservation  and  Recovery 
Act  (RCRA).  as  amended  by  the 
Hazardous  and  Solid  Waste 
Amendmei.^  (HSWA)  of  1984,  requires 
States  to  develop  and  implement  permit 
programs  to  ensure  that  municipal  solid 
waste  landfills  (MSWLFs)  which  may 
receive  hazardous  household  waste  or 
small  quantity  generator  waste  will 
comply  with  the  revised  Faderal 
MSWLF  Criteria  (40  CFR  part  258). 
RCRA  section  4005{c)(l){C)  requires  the 
Environmental  Protection  Agency  (EPA) 
to  determine  whether  States  have 
adequate  "permit"  programs  for 
MSWLFs,  but  does  not  mandate 
issuance  of  a  rule  for  such 
determinations.  EPA  has  drafted  and  is 
in  the  process  of  proposing  a  State/ 
Tribal  Implementation  Rule  (STIR)  that 
will  provide  procedures  by  which  EPA 
will  approve,  or  partially  approve. 
State/Tribal  landfill  permit  programs. 
The  Agency  intends  to  approve 
adequate  St?te/Tribal  MSWLF  permit 
programs  a.^  applications  are  submitted. 
Thus,  these  approvals  are  not  dependent 
on  final  promulgation  of  the  STIR.  Prior 
to  promulgation  of  the  STIR,  adequacy 
determinations  will  be  made  based  on 
the  statutory  authorities  and 
requirements.  In  addition.  States/Tribes 
may  use  the  draft  STIR  as  an  aid  in 
interpreting  these  requirements.  The 
Agency  believes  that  early  approvals 
have  an  important  benefit.  Approved 
State/Tribal  permit  programs  provide 
interaction  between  the  StateATribe  and 
the  owner/operator  regarding  site- 
specific  permit  conditions.  Only  those 
owners/operators  located  in  State/Tribes 
with  approved  permit  programs  can  use 
the  site-specific  flexibihty  provided  by 
Part  258  to  the  extent  the  Sute/Tribal 
permit  program  allows  such  flexibihty. 
Idaho  applied  for  a  determioation  of 
adequacy  under  section  4005  of  RCRA. 
EPA  review  '^d  Idaho's  application  and 
proposed  a  <ietermination  that  Idaho's 


MSWLF  permit  program  is  adequate  to 
ensure  compliance  with  the  revised 
MSWLF  Criteria.  After  consideration  of 
all  comments  received,  EPA  is  today 
issuing  a  final  determination  that  the 
State/Tribe's  program  is  adequate. 
EFFECTIVE  DATE:  The  determination  of 
adequacy  for  Idaho  shall  be  effective 
September  21.  1993. 

FOR  FURTHER  INFORMATION  CONTACT:  Ms. 
Paula  vanHaagen,  M/S  HW-107.  U.S. 
EPA,  1200  Sixth  Avenue,  Seattle,  WA 
98101. (206)  553-1847. 

SUPPLEMENTARY  IHVORMATION: 

A.  Background 

On  October  9, 1991.  EPA  promulgated 
revised  Criteria  for  MSWLFs  (40  CFR 
part  258).  Subtitle  D  of  RCRA,  as 
amended  bv  the  Hazardous  and  Solid 
Waste  Amendments  of  1984  (HSWA). 
requires  States  to  develop  permitting 
programs  to  ensure  that  facilities 
comply  with  the  Federal  Criteria  under 
Part  258.  Subtitle  D  also  requires  in 
section  4005  that  EPA  determine  the 
adequacy  of  State  municipal  sohd  waste 
landfill  permit  programs  to  ensure  that 
facilities  comply  with  the  revised 
Federal  Criteria.  To  fulfill  this 
requirement,  the  Agency  has  drafted 
and  is  in  the  process  of  proposing  a 
State/Tribal  Implementation  Rule 
(STIR).  The  rule  will  specify  the 
requirements  which  State/Tribal 
programs  must  satisfy  to  be  determined 
adequate. 

EPA  intends  to  approve  State/Tribal 
MSWLF  permit  programs  prior  to  the 
promulgation  of  STIR.  EPA  interprets 
the  requirements  for  States  or  Tribes  to 
develop  "adequate"  programs  for 
permits  or  other  forms  of  prior  approval 
to  impose  several  minimum 
requirements.  First,  each  State/Tribe 
must  have  enforceable  standards  for 
new  and  existing  MSWLFs  that  are 
technically  comparable  to  EPA's  revised 
MSWLF  criteria.  Next,  the  State/Tribe 
must  have  the  authority  to  issue  a 
permit  or  other  notice  of  prior  approval 
to  all  new  and  existing  MSWLFs  in  its 
jurisdiction.  The  State/Tribe  also  must 
provide  for  public  participation  in 
permit  issuance  and  enforcement  as 
required  in  section  7004(b)  of  RCRA. 
Finally.  EPA  believes  that  the  State/ 
Tribe  must  show  that  it  has  sufficient 
compliance  monitoring  and 
enforcement  authorities  to  take  specific 
action  against  any  owner  or  operator 
that  fails  to  comply  with  an  approved 
MSWLF  program. 

EPA  Regions  will  determine  whether 
a  State/Tribe  has  submitted  an 
"adequate"  program  based  on  the 
interpretation  outlined  above.  EPA 
plans  to  provide  more  specific  criteria 


for  this  evaluation  when  it  proposes  the 
State/Tribal  Implementation  Rule.  EPA 
expects  States/Tribes  to  meet  all  of  these 
requirements  for  all  elements  of  a 
MSWLF  program  before  it  gives  full 
approval  to  a  MSWLF  program. 

Oa  April  5, 1993,  Idaho  submitted  an 
application  fbr  adequacy  determination 
for  Idaho's  municipal  solid  waste 
landfill  permit  program.  On  May  10. 
1993.  EPA  published  a  tentative 
determination  of  adequacy  for  all 
portions  of  Idaho's  program.  Further 
background  on  the  tentative 
determination  of  adequacy  appears  at  58 
FR  27568.  May  10. 1993. 

Along  with  the  tentative 
determination,  EPA  annotmced  the 
availability  of  the  appUcation  for  public 
comment.  EPA  offered  to  hold  a  public 
hearing  on  June  30. 1993,  if  a  sufficient 
number  of  people  requested  such  a 
hearing.  There  were  no  requests  for  a 

Eublic  hearing,  so  the  hearing  was  not 
eld. 

EPA  received  three  public  comments. 
Two  commenters  support  the  tentative 
determination  of  adequacy.  One 
commenter  raised  concerns  that  Idaho's 
application  and  enclosed  materials  do 
not  provide  guidance  to  permit 
applicants  when  a  proposed  landfill  is 
on  or  near  Indian  lands.  The  commenter 
requested  that  EPA  encourage  Idaho  to 
provide  a  mechanism  that  includes 
Indian  Tribes  and  EPA  early  in  the 
State's  permitting  process  and  to 
provide  guidance  and  education  to 
permit  applicants  when  Indian  lands  are 
involved  directly  or  indirectly. 

FPA  agrees  that  timely  notification  of 
a  Tribe  directly  or  indirectly  affected  by 
a  proposed  landfill  is  important.  EPA 
also  believes  that  the  mechanism  for 
notification  of  a  Tribe  can  best  be 
estabhshed  by  the  Tribe  and  the  state 
and  local  agencies  involved  in 
permitting  decisions  potentially ' 
affecting  the  Tribe.  As  stated  in  the  1984 
Indian  Policy.  EPA  supports  early 
communication  and  coordination 
between  Tribes  and  States  or  local 
governments.  While  a  special 
mechanism  for  notifying  Tribes  is  not  a 
requirement  for  approving  state 
permitting  programs.  Idaho  has  agreed 
to  pursue  coordination  mechanisms 
with  Tribes.  EPA  affirms  its  full 
approval  of  Idaho's  permitting  program. 

As  stated  in  the  tentative 
determination  of  approval  of  Idaho's 
program,  the  State's  program  is  not 
enforceable  on  Indian  lands.  Idaho  has 
not  asserted  nor  demonstrated 
jurisdiction  within  the  exterior 
boimdaries  of  Indian  reservations  in  its 
appUcation  for  adequacy  determination. 
Accordingly,  this  approval  does  not 
extend  to  lands  within  Indian 
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reservations  in  Idaho.  Until  EPA 
approves  a  State  or  Tribal  MSWLF 
permitting  program  in  Idaho  for  any  part 
of  "Indian  Country,"  as  defined  in  18 
U.S.C.  1151,  the  requirements  of  40  CFR 
part  258  will,  after  October  9, 1993, 
automatically  apply  to  that  area. 
Thereafter,  the  requirements  of  40  CFR 
part  258  will  apply  to  all  owners/ 
operators  of  MSWLFs  located  in  any 
part  of  "Indian  Country"  that  is  not 
covered  by  an  approved  State  or  Tribal 
MSWLF  permitting  program. 

B.  Decision 

After  reviewing  the  pubUc  comments. 
I  conclude  that  Idaho's  apphcation  for 
adequacy  determination  meets  all  of  the 
statutory  and  regulatory  requirements 
established  by  RCRA.  Accordingly, 
Idaho  is  granted  a  determination  of 
adequacy  for  all  portions  of  its 
municipal  solid  waste  permit  program. 

Section  4005(a)  of  RCRA  provides  that 
citizens  may  use  the  citizen  suit 
provisions  of  section  7002  of  RCRA  to 
enforce  the  Federal  MSWLF  criteria  in 
40  CFR  part  258  independent  of  any 
State/Tribal  enforcement  program.  As 
EPA  explained  in  the  preamble  to  the 
final  MSWLF  criteria.  EPA  expects  that 
any  owner  or  operator  complying  with 
provisions  in  a  State/Tribal  program 
approved  by  EPA  should  be  considered 
to  be  in  compliance  with  the  Federal 
Criteria.  See  56  FR  50978,  50995 
(October  9, 1991). 

Today's  action  takes  effect  on  the  date 
of  publication.  EPA  believes  it  has  good 
cause  under  section  553(d)  of  the 
Administrative  Procedure  Act.  5  U.S.C 
553(d).  to  put  this  action  into  effect  less 
than  30  days  after  pubhcation  in  the 
Federal  Register.  All  of  the 
requirements  and  obhgations  in  the 
State's/Tribe's  program  are  already  in 
effect  as  a  matter  of  State/Tribal  law. 
EPA's  action  today  does  not  impose  any 
new  requirements  that  the  regulated 
community  must  begin  to  comply  with. 
Nor  do  these  requirements  become 
enforceable  by  EPA  as  federal  law. 
Consequently,  EPA  finds  that  it  does  not 
need  to  give  notice  prior  to  making  its 
approval  effective. 

COMPLIANCE  WITH  EXECUTIVE  OADER  12291: 
The  Office  of  Management  and  Budget 
has  exempted  this  notice  from  the 
requirements  of  Section  3  of  Executive 
Order  12291. 

CERTIFICATION  UNDER  THE  REGULATORY 
FLEXIBILITY  ACT:  Pursuant  to  the 
provisions  of  5  U.S.Q  605(b).  I  hereby 
certify  that  this  approval  will  not  have 
a  significant  economic  impact  on  a 
substantial  number  of  small  entities.  It 
does  not  impose  any  new  burdois  on 
small  entities.  This  notice,  therefore. 


does  not  require  a  regulatory  flexibility 
analysis. 

Authority:  This  notice  is  issued  under  the 
authority  of  Section  4005  of  the  Solid  Waste 
Disp>osal  Act  as  amended;  42  U.S.C  6946. 

Dated:  September  13. 1993. 
Gerald  A.  Emison, 
Acting  Regional  AdmiBistrator. 
[FR  Doc.  93-22992  Filed  9-20-93;  8:45  ami 
BILLMGCOOE  HtO-SO-^ 


[FRL  4731-3] 

Proposed  Settlement  Under  Section 
122(h)  of  Comprehensive 
Environmental  Response, 
Compensation  and  Liability  Act 

AGENCY:  Environmental  Protection 
Agency. 

ACTION:  Notice  of  proposed 
administrative  settlement  and 
opportunity  for  public  comment. 

SUMMARY:  The  U.S.  Environmental 
Protection  Agency  (EPA)  is  proposing  to 
enter  into  an  administrative  settlement 
to  resolve  claims  under  the 
Comprehensive  Environmental 
Response,  Compensation,  and  Liability 
Act  of  1980,  (CERCLA),  as  amended. 
Notice  is  being  publi  shed  to  inform  the 
public  of  the  proposed  settlement  and  of 
the  opportunity  to  comment.  This 
settlement  is  intended  to  resolve 
liabilities  of  three  parties  for  costs 
incurred  by  EPA  at  the  Duffield  Avenue 
Trailer  Site. 

DATES:  Comments  must  be  provided  on 
or  before  October  21. 1993. 
ADDRESSES:  Comments  should  be 
addressed  to  the  U.S.  Environmental 
Protection  Agency,  Office  of  Regional 
Counsel,  New  Jersey  Superfund  Branch, 
room  309,  26  Federal  Plaza,  New  York, 
New  York  10278  and  should  refer  to:  In 
the  Matter  of:  Duffield  Avenue  Trailer 
Site,  U.S.  EPA  Index  No.  II-CERCLA- 
122-93-0102. 

FOR  FURTHER  INFORMATKM  CONTACT: 
U.S.  Environmental  Protection  Agency. 
Office  of  Regional  Counsel,  New  Jersey 
Superfund  Branch,  room  309.'  26 
Federal  Plaza.  New  York.  New  York 
10278.  (212)  264-2858.  Attention: 
Amelia  Wagner. 

SUPPLEMENTARY  INFORMATION:  In 

accordance  with  section  122(i)(l)  of 
CERCLA,  notice  is  hereby  given  of  a 
proposed  administrauve  settlement 
concerning  the  Duffield  Avenue  Trailer 
Site  which  was  located  in  Jersey  City, 
New  Jersey.  Section  122(h)  of  CERCLA 
provides  EPA  with  authority  to 
consider,  compromise,  and  settle  certain 
claims  for  costs  incurred  by  the  United 
States. 


The  following  parties  are  committed 
to  participate  in  this  settlement:  North 
Carolina  Department  of  Agriculture,  JPS 
Converter  and  Industrial  Corporation, 
and  J.P.  Stevens  &  Co.,  Inc.  These  three 
Settling  Parties  will  pay  a  total  of 
$190,000  under  this  agreement  to 
reimburse  EPA  for  response  costs 
incurred  at  the  Duffield  Avenue  Trailer 
Site. 

A  copy  of  the  proposed  administrative 
settlement  agreement,  as  well  as 
background  information  relating  to  th« 
settlement,  may  be  obtained  in  person 
or  by  mail  from  EPA's  Region  II  Office 
of  Regional  Cotmsel,  New  Jersey 
Superfund  Branch,  room  309,  26 
Federal  Plaza,  New  York,  New  York 
10278. 

Dated:  September  8, 1993 
William  J.  Muszynski, 
Acting  Regional  Administrator 
[FR  Doc.  93-22991  Filed  9-20-93;  8:45  ami 
MUJNG  COOE  (StO-SO-M 


EXPORT-IMPORT  BANK  OF  THE 
UNITED  STATES 

Open  Meeting  of  the  Advisory 
Committee  of  the  Export-Import  Bank 
of  the  United  States 

SUMMARY:  The  Advisor}'  Committee  was 
established  by  Public  Law  98-181. 
November  30,  1983,  to  advise  the 
Export-Import  Bank  on  its  programs  and 
to  provide  comments  for  inclusion  in 
the  reports  of  the  Export-Import  Bank  to 
the  United  States  Congress. 

Time  and  Place:  Tuesday,  October  5, 1993, 
from  9:30  a.m.  to  11:30  a.m..  The  meeting 
will  be  held  at  Eximbank  in  Room  1143.  811 
Vermont  Avenue,  NW..  Washington  DC 
20571. 

Agenda:  The  meeting  agenda  will  include 
a  discussion  of  the  following  topics: 
Advisory  Committee  Responsibility  to 
Comment  on  Lundine/Key  Linkages  Report; 
Subcommittee  Reports:  Small  Business. 
Banking,  Insurance,  Project  Finance,  CIS/ 
Eastern  Europe,  Tied  Aid;  and  other  topics. 

Public  Participation:  The  meeting  will  be 
open  to  public  participation;  and  the  last  10 
minutes  will  be  set  aside  for  oral  questions 
or  comments.  Members  of  the  public  may 
also  file  written  statement(s)  before  or  after 
the  meeting.  In  order  to  pennit  the  Export- 
Import  Bank  to  arrange  suitable 
accommodations,  members  of  the  public  who 
plan  to  attend  the  meeting  should  notify 
Loretta  Carrier,  room  1112,  811  Vermont 
Avenue,  NW..  Washington  DC  20571,  (202) 
566-8893.  not  later  than  October  4, 1993.  If 
any  person  wishes  auxiliary  aids  (such  as  a 
sign  lang'oage  interpreter)  or  other  sptecial 
accommodations,  please  contact,  prior  to 
Septemljer  30, 1993.  Loretta  Carrier,  room 
1112.  811  Vermont  Avenue,  NW.. 
Washington,  DC  20571,  Voice:  (202)  566- 
8893  or  TDD:  (202)  535-3913. 
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Further  Information:  For  further 
infonnation,  contact  Loretta  Carrier,  room 
1112,  811  Vermont  Avenue,  NW., 
Washington,  DC  20571,  (202)  566-8893. 
Helens  H.  WaU, 

Vice  President,  Administrative  & 
Management  Services. 
(FR  Doc.  93-22984  Filed  9-20-93;  8:45  am] 
BIUMQ  COOe  W90-01-M 


FEDERAL  RESERVE  SYSTEM 

First  Hdellty  Bancorporatlon,  et  al.; 
Acquisition  of  Company  Engaged  In 
Permissible  Nonbanking  Activities 

The  organization  listed  in  this  notice 
has  applied  under  §  225.23(a](2]  or  (f) 
of  the  Board's  Regulation  Y  (12  CFR 
225.23(a)(2)  or  (fl)  for  the  Board's 
approval  under  section  4(c)(8)  of  the 
Bank  Holding  Company  Act  (12  U.S.C. 
1843(c)(8))  and  §  225.21(a)  of  Regulation 
Y  (12  CFR  225.21(a))  to  acquire  or 
control  voting  securities  or  assets  of  a 
company  engaged  in  a  nonbanking 
activity  that  is  listed  in  §  225.25  of 
Regulation  Y  as  closely  related  to 
banking  and  permissible  for  bank 
holding  companies.  Unless  otherwise 
noted,  such  activities  will  be  conducted 
throughout  the  United  States. 

The  apphcation  is  available  for 
immediate  inspection  at  the  Federal 
Reserve  Bank  indicated.  Once  the 
application  has  been  accepted  for 
processing,  it  will  also  be  available  for 
inspection  at  the  offices  of  the  Board  of 
Governors.  Interested  persons  may 
express  their  views  in  writing  on  the 
question  whether  consummation  of  the 
proposal  can  "reasonably  be  expected  to 
produce  benefits  to  the  public,  such  as 
greater  convenience,  increased 
competition,  or  gains  in  efficiency,  that 
outweigh  possible  adverse  effects,  such 
as  imdue  concentration  of  resources, 
decreased  or  unfair  competition, 
conflicts  of  interests,  or  unsoimd 
banking  practices."  Any  request  for  a 
hearing  on  this  question  must  be 
accompanied  by  a  statement  of  the 
reasons  a  written  presentation  would 
not  suffice  in  lieu  of  a  hearing, 
identifying  specifically  any  questions  of 
fact  that  are  in  dispute,  summarizing  the 
evidence  that  would  be  presented  at  a 
hearing,  and  indicating  how  the  party 
commenting  would  be  aggrieved  by 
approval  of  the  proposal. 

Comments  regarding  the  application 
must  be  received  at  the  Reserve  Bank 
indicated  or  the  offices  of  the  Board  of 
Governors  not  later  than  October  12, 
1993. 

A.  Federal  Reserve  Bank  of 
Philadelphia  (Thomas  K.  Desch,  Vice 


President)  100  North  6th  Street, 
Philadelphia,  Pennsylvania  19105: 
1 .  First  Fidelity  Bancorporatlon, 
Lawrenceville,  New  Jersey;  to  acquire 
Greenwich  Financial  Corporation, 
Greenwich,  Connecticut,  through  its 
wholly-owned  bank  holding  company 
subsidiary.  Northeast  Bancorp,  Inc., 
New  Haven,  Connecticut,  and  thereby 
engage  in  operating  a  savings 
association  pursuant  to  §  225.25(b)(9)  of 
the  Board's  Regulation  Y.  First  FideUty 
will  acquire  Greenwich's  susidiary, 
Greenwich  Financial  Savings  and  Loan 
Associatioin,  which  will  be  merged  into 
Union  Trust  Company,  Stamford, 
Connecticut. 

Board  of  Governors  of  the  Federal  Reserve 

System.  September  15, 1993. 

jennifBr  J.  Johnson, 

Associate  Secretary  of  the  Board. 

(FR  Doc.  93-23098  Filed  9-20-93;  8:45  am] 

BHJJNQ  cooe  aio-oi-F 


MSB  Bancorp,  Inc.;  Notice  of 
Application  to  Engage  de  novo  In 
Permissible  Nonbanking  Activities 

The  company  listed  in  this  notice  has 
filed  an  application  imder  §  225.23(a)(1) 
of  the  Board's  Regulation  Y  (12  CFR 
225.23(a)(1))  for  the  Board's  approval 
under  section  4(c)(8)  of  the  Bank 
Holding  Company  Act  (12  U.S.C. 
1843(c)(8))  and  §  225.21(a)  of  Regulation 
Y  (12  CFR  225.21(a))  to  commence  or  to 
engage  de  novo,  either  directly  or 
through  a  subsidiary,  in  a  nonbanking 
activity  that  is  Usted  in  §  225.25  of 
Regulation  Y  as  closely  related  to 
banking  and  permissible  for  bank 
holding  companies.  Unless  otherwise 
noted,  such  activities  will  be  conducted 
throughout  the  United  States. 

The  apphcation  is  available  for 
immediate  inspection  at  the  Federal 
Reserve  Bank  indicated.  Once  the 
apphcation  has  been  accepted  for 
processing,  it  will  also  be  available  for 
inspection  at  the  offices  of  the  Board  of 
Governors.  Interested  persons  may 
express  their  views  in  writing  on  the 
question  whether  consummation  of  the 
proposal  can  "reasonably  be  expected  to 
produce  benefits  to  the  pubUc,  such  as 
greater  convenience,  increased 
competition,  or  gains  in  efficiency,  that 
outweigh  possible  adverse  effects,  such 
as  undue  concentration  of  resources, 
decreased  or  unfair  competition, 
conflicts  of  interests,  or  unsound 
banking  practices."  Any  request  for  a 
hearing  on  this  question  must  be 
accompanied  by  a  statement  of  the 
reasons  a  vmtten  presentation  would 
not  suffice  in  lieu  of  a  hearing, 
identifying  specifically  any  questions  of 
fact  that  are  in  dispute,  summarizing  the 


evidence  that  would  be  presented  at  a 
hearing,  and  indicating  how  the  party 
commenting  would  be  aggrieved  by 
approval  of  the  proposal. 

Comments  regarding  the  apphcation 
must  be  received  at  the  Reserve  Bank 
indicated  or  the  offices  of  the  Board  of 
Governors  not  later  than  October  7, 
1993. 

A.  Federal  Reserve  Bank  of  New 
York  (William  L.  Rutledge,  Vice 
President)  33  Liberty  Street,  New  York, 
New  York  10045: 

1.  MSB  Bancorp,  Inc.,  Goshen,  New 
York;  to  engage  de  novo  through  its 
subsidiary,  MSB  Financial  Services, 
Inc.,  Middletov^rn,  New  York,  in  general 
insurance  agency  activities  at  the  full 
service  branch  office  of  Middletown 
Savings  Bank  in  Chester,  Orange 
County,  New  York,  a  town  with  a 
population  of  less  than  5,000,  pursuant 
to  §  225.25{b)(8)(iii){A)  of  the  Board's 
Regulation  Y. 

Board  of  Governors  of  the  Federal  Reserve 

System,  September  15, 1993. 

JennifBr  J.  Johnson, 

Associate  Secretary  of  the  Board. 

[FR  Doc.  93-23100  Filed  9-20-93;  8:45  am) 
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Norwest  Financial,  et  ai.;  Formation  of. 
Acquisition  by,  or  Merger  of  Bank 
Holding  Companies;  and  Acquisition 
of  Nonbanking  Company 

The  company  Hsted  in  this  notice  has 
applied  under  §  225.14  of  the  Board's 
RegulaUon  Y  (12  CFR  225.14)  for  the 
Board's  approval  under  section  3  of  the 
Bank  Holding  Company  Act  (12  U.S.C. 
1842)  to  become  a  bank  holding 
company  or  to  acquire  voting  securities 
of  a  bank  or  bank  holding  company.  The 
listed  company  has  also  applied  under 
§  225.23(a)(2)  of  RegulaUon  Y  (12  CFR 
225.23(a)(2))  for  the  Board's  approval 
under  section  4(c)(8)  of  the  Bank 
Holding  Company  Act  (12  U.S.C. 
1843(c)(8))  and  §  225.21(a)  of  Regulation 
Y  (12  CFR  225.21(a))  to  acquire  or 
control  voting  securities  or  assets  of  a 
company  engaged  in  a  nonbanking 
activity  that  is  Usted  in  §  225.25  of 
Regulation  Y  as  closely  related  to 
banking  and  permissible  for  bank 
holding  companies,  or  to  engage  in  such 
an  activity.  Unless  otherwise  noted, 
these  activities  will  be  conducted 
throughout  the  United  States. 

The  application  is  available  for 
immediate  inspection  at  the  Federal 
Reserve  Bank  indicated.  Once  the 
application  has  been  accepted  for 
processing,  it  will  also  be  available  for 
inspection  at  the  offices  of  the  Board  of 
Governors.  Interested  persons  may 
express  their  views  in  writing  on  the 
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question  whether  consummation  of  the 
proposal  can  "reasonably  be  expected  to 
produce  benefits  to  the  public,  such  as 
greater  convenience,  increased 
competition,  or  gains  in  efficiency,  that 
outweigh  possible  adverse  effects,  such 
as  undue  concentration  of  resources, 
decreased  or  unfair  competition, 
conflicts  of  interests,  or  unsound 
banki»g  practices."  Any  request  for  a 
hearing  on  this  question  must  be 
accompanied  by  a  statement  of  the 
reasons  a  written  presentation  would 
not  suffice  in  lieu  of  a  hearing,  • 
identifying  specifically  any  questions  of 
fact  that  are  in  dispute,  summarizing  the 
evidence  that  would  be  presented  at  a 
hearing,  and  indicating  how  the  party 
commenting  would  be  aggrieved  by 
approval  of  the  proposal. 

Comments  regarding  the  application 
must  be  received  at  the  Reserve  Bank 
indicated  or  the  offices  of  the  Board  of 
Governors  not  later  than  October  12, 
1993. 

A.  Federal  Reserrs  Bank  of 
Minneapolis  (James  M.  Lyon.  Vice 
President)  250  Marquette  Avenue, 
Minneapolis,  Minnesota  55480: 

1.  Norwest  Corporation,  Minneapolis, 
Miimesota;  to  acquire  100  percent  of  the 
voting  shares  of  Lindeberg  Financial 
Corporation,  Forest  Lake,  Minnesota, 
and  thereby  indirectly  acquire  Forest 
Lake  State  Bank.  Forest  Lake, 
Minnesota. 

In  connection  with  this  application. 
Applicant  also  proposes  to  indirectly 
acquire  the  mortgage  origination 
business  conducted  by  Forest  Lake  State 
Bank.  Forest  Lake,  Minnesota,  and 
integrate  the  mortgage  origination 
business  with  the  mortgage  activities  of 
one  of  its  existing  nonbank  subsidiaries, 
Norwest  Mortgage  Inc..  and  thereby 
engage  in  making  loans  or  other 
extensions  of  credit  such  as  would  be 
made  by  a  mortgage  company  pursiiant 
to  §  225.25(b)(1)  of  the  Board's 
Regulation  Y. 

Board  of  Governors  of  the  Federal  Reserve 

System,  September  15, 1993. 

Jennifinr  J.  Johnson. 

Associate  Secretary  of  the  Board. 

IFR  Doc.  93-23097  Filed  »-20-93;  8:45  am] 
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Norwest  Corporation,  et  ai.; 
Formations  of;  Acquisitions  by;  and 
Mergers  of  Banl(  Holding  Companies 

The  companies  listed  in  this  notice 
have  applied  for  the  Board's  approval 
under  section  3  of  the  Bank  Holding 
Company  Act  (12  U.S.C.  1842)  and  § 
225.14  of  the  Board's  Regulation  Y  (12 
CFR  225.14)  to  become  a  bank  holding 
company  or  to  acquire  a  bank  or  bank 


holding  comj>any.  The  factors  that  are 
considered  in  acting  on  the  applications 
are  set  forth  in  section  3(c)  of  the  Act 
(12  U.S.C.  1842(c)). 

Each  application  is  available  for 
immediate  inspection  at  the  Federal 
Reserve  Bank  indicated.  Once  the 
application  has  been  accepted  for 
processing,  it  will  also  be  available  for 
inspection  at  the  offices  of  the  Board  of 
Governors.  Interested  persons  may 
express  their  \'iews  in  writing  to  the 
Reserve  Bank  or  to  the  offices  of  the 
Board  of  Governors.  Any  comment  on 
an  application  that  requests  a  hearing 
must  include  a  statement  of  why  a 
written  presentation  would  not  suffice 
in  lieu  of  a  hearing,  identifying 
specifically  any  questions  of  feet  that 
are  in  dispute  and  summarizing  the 
evidence  that  would  be  presented  at  a 
hearing. 

Unless  otherwise  noted,  comments 
regarding  each  of  these  applications 
must  be  received  not  later  than  October 
12, 1993. 

A.  Federal  Reserve  Bank  of 
Minneapolis  (James  M.  Lyon.  Vice 
President)  250  Marquette  Avenue. 
Minneapolis,  Minnesota  55480: 

1.  Norwest  Corpcration,  Minneapolis, 
Minnesota;  to  acquire  100  percent  of  the 
voting  shares  of  First  National  Bank  of 
Arapahoe  County.  Aurora,  Colorado; 
First  National  B^ik  of  Lakewood, 
Lakewood,  Colorado;  and  First  National 
Bank  of  Southeast  Denver,  Denver, 
Colorado. 

Board  of  Governors  of  the  Federal  Reserve 

System.  September  15, 1993. 

JennifiBr  J.  lohnson. 

Associate  Secretary  of  the  Board. 

(PR  Doc  93-23101  Filed  9-20-93;  8:45  am] 
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Lowell  T.  Sherwood,  Jr.,  at  al.;  Change 
In  Bank  Control  Notices;  Acquisitions 
of  Shares  of  Banks  or  Bank  Holding 
Companies 

The  notificants  listed  below  have 
applied  under  the  Change  in  Bank 
Control  Act  (12  U.S.C.  1817(j))  and  $ 
225.41  of  th?  Board's  Regulation  Y  (12 
CFR  225.41)  to  acquire  a  bank  or  bank 
holding  company.  The  factors  that  are 
considered  in  acting  on  the  notices  are 
set  forth  in  paragraph  7  of  the  Act  (12 
U.S.C.  1817fj)(7)). 

The  notices  are  available  for 
immediate  inspection  at  the  Federal 
Reserve  Bank  indicated.  Once  the 
notices  have  been  accepted  for 
processing,  they  wil!  also  be  available 
for  inspection  at  the  offices  of  the  Board 
of  Governors.  Interested  persons  may 
express  their  views  in  writing  to  the 
Reserve  Bank  indicated  for  that  notice 


or  to  the  offices  of  the  Board  of 
Governors.  Comments  must  be  received 
not  later  than  October  7, 1993. 

A.  Federal  Reserve  Bank  of  Boston 
(Robert  M.  Brady,  Vice  President)  600 
Atlantic  Avenue.  Boston.  Massachusetts 
02106: 

1.  Lowell  T.  Sherwood,  fr.  Bangor, 
Maine;  to  acquire  up  to  an  additional 
15.4  percent  of  the  voting  shares  of 
UnitedCorp,  Bangor,  Maine,  for  a  total 
of  up  to  24.9  percent,  and  thereby 
indirectly  acquire  United  Bank,  Bangor, 
Maine. 

B.  Federal  Reserve  Bank  of  Chicago 
(James  A.  Bluemle,  Vice  President)  230 
South  LaSalle  Street,  Chicago,  Illinois 
60690: 

1.  Allen  L  Samson,  R.  Max  Samson. 
E)r.  Barry  L.  Samson,  and  Harry  E. 
Samson;  to  acquire  at  least  28.33 
percent  of  the  voting  securities  of 
Liberty  Bank.  Milwaukee,  Wisconsin. 

Board  of  Governors  of  the  Federal  Reserve 
System,  September  15, 1993. 
Jennifer  J.  JohnMn. 
Associate  Secretary  of  the  Board. 
(PR  Doc.  93-23099  Filed  9-20-93;  8:45  am] 
BtuMG  CODE  eio-oi-r 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Centers  for  Disease  Control  and 
Prevention 

[CRADA  93-008]  } 

Cooperative  Research  and 
Development  Agreement;  Detection  of 
Acute  IMeaales  Virus  Infection  and 
Determination  of  Antibody 
Seroprevaience 

AGENCY:  Centers  for  Disease  Control  and 
Prevention  (CDC),  Public  Health 
Service.  HHS. 
ACTION:  Notice. 

SUMMARY:  The  Centers  for  Disease 
Control  and  Prevention  (CDC),  National 
Center  for  Infectious  Diseases, 
annoimces  the  opportunity  for  potential 
collaborators  to  enter  into  a  Cooperative 
Research  and  Development  Agreement 
(CRADA)  for  development  of  nucleic 
acid  and/ or  recombinant  protein-based 
diagnostic  assays  for  the  detection  of 
acute  measles  virus  infection  and 
determination  of  antibody 
seroprevaience.  In  addition, 
opportunities  exist  for  the  development 
of  vaccines  effective  against  this  group 
of  viruses.  The  collaborator  will  design 
rapid  new  diagnostic  assays  in  kit 
formation  for  detecting  measles  antigens 
or  antibodies. 

It  is  anticipated  that  inventions  which 
may  arise  from  this  CRADA  will  be 
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licensed  on  a  nonexclusive  royalty- 
bearing  basis  to  the  collaborator  with 
whom  the  CRADA  is  made. 

Because  CRADAs  are  designed  to 
facilitate  the  development  of  scientific 
and  technological  knowledge  into 
useful,  marketable  products,  a  great  deal 
of  freedom  is  given  to  Federal  agencies 
in  implementing  collaborative  research. 
The  QX^  may  accept  staff,  facilities, 
equipment,  supplies,  and  money  firom 
the  other  participants  in  a  CRADA;  CDC 
may  provide  staff,  facilities,  equipment, 
and  supplies  to  the  project.  There  is  a 
single  restriction  in  this  exchange:  CDC 
may  not  provide  funds  to  the  other 
participants  in  a  CRADA.  This 
opportunity  is  available  until  30  days 
after  publication  of  this  notice. 
Respondents  may  be  provided  a  longer 
period  of  time  to  furnish  additional 
information  if  CDC  finds  this  necessary. 

FOR  FURTHER  INFORMATION  CONTACT: 

Technical:  William  J.  Bellini,  Ph.D., 
Division  of  Viral  and  Rickettsial 
Diseases,  National  Center  for  Infectious 
Diseases,  Centers  for  Disease  Control 
and  Prevention  (CDC),  1600  Chfton 
Road,  NE..  Mailstop  G-17,  Atlanta,  GA 
30333,  telephone  (404)  639-3512. 
Business:  Lisa  Blake-DiSpigna, 
Technology  Transfer  Representative, 
National  Center  for  Infectious  Diseases, 
Centers  for  Disease  Control  and 
Prevention  (CDC),  1600  Clifton  Road, 
NE.,  Mailstop  C-19,  Atlanta,  GA  30333, 
telephone  (404)  639-3227. 

SUPPt^MENTARY  INFORMATION:  Between 
1989  and  1991  greater  than  50,000  cases 
of  measles  and  100  measles-associated 
deaths  occurred  in  the  United  States. 
This  resurgence  of  measles  disease 
underscores  the  necessity  of  providing  a 
rapid  diagnostic  assay  to  distinguish 
measles  infection  from  other  rash- 
causing  illnesses  such  as  rubella  and 
parvovirus  B19.  CDC  has  developed 
recombinant-expressed  antigens  for  both 
vaccine  and  wildtype  strains  of  measles, 
as  well  as  full-length  clones  of  relevant 
genes,  nucleic  acid  sequences,  probes, 
and  monoclonal  antibodies  capable  of 
distinguishing  between  vaccine  and 
wildtype  viruses  and  the  possible 
disease  sequelae. 

The  goal  of  this  CRADA  is  to  develop, 
evaluate,  and  commercialize  diagnostic 
tests  for  detecting  measles  virus 
infections  in  humans  and  to  develop, 
evaluate,  and  commercialize  a  vaccine 
against  infections  caused  by  measles 
virus.  CDC  will  provide  nucleic  acid 
sequence  information,  primers,  probes, 
and  antisera  to  both  vaccine  and 
wildtype  strains  of  measles  virus.  The 
collaborator  will  utilize  its  expertise  in 
vaccine,  diagnostic  development. 


evaluation  and  commercialization  of  the 
products  obtained. 

Diagnostic  test  development  may 
include  characterization  and  expression 
of  the  antigens  and  production  of 
antibodies  which  will  be  employed  in 
serologic  and/or  antigen  detection 
assays.  Monoclonal  antibodies  produced 
under  this  CRADA  will  be  evaluated  for 
diagnostic  purposes. 

Respondents  should  provide  evidence 
of  expertise  in  the  development  and 
evaluation  of  vaccines,  and/ or 
diagnostic  assays,  evidence  of 
experience  in  commercialization  of 
vaccine  products  and/or  diagnostics, 
and  supporting  data  (e.g.,  publications, 
proficiency  testing,  certifications, 
resumes,  etc.)  of  qualifications  for  the 
laboratory  director  and  laboratory 
personnel  who  would  be  involved  in  the 
CRADA.  The  respondent  will  develop 
the  final  research  plan  in  collaboration 
with  CDC  but  should  provide  an  outline 
of  a  research  plan  for  review  by  CDC  in 
judging  applications. 

Applicant  submissions  will  be  judged 
according  to  the  following  criteria: 

1.  Soimdness  of  the  analytic  approach 
and  research  plan; 

2.  Evidence  of  appropriate  personnel  to 
complete  the  project  in  a  timely 
fashion  or  evidence  of  a  plan  to 
recruit  and  fund  personnel 
appropriate  for  the  project; 

3.  Evidence  of  scientific  credibility;  and 

4.  Evidence  of  commitment  and  ability 
to  develop  an  innovative  design  for 
diagnostic  assays  and/or  vaccines. 

This  CRADA  is  proposed  and 
implemented  under  the  1986  Federal 
Technology  Transfer  Act:  Pub.  L.  99- 
502. 

The  responses  must  be  made  to: 
Nancy  C.  Hirsch,  Technology  Transfer 
Coordinator,  National  Center  for 
Infectious  Diseases,  Centers  for  Disease 
Control  and  Prevention  (CDC),  1600 
Clifton  Road,  NE.,  Mailstop  C-19, 
Atlanta.  GA  30333. 

Dated:  September  15, 1993. 
Robert  L.  Foster, 

Acting  Associate  Director  for  Management 
and  Operations,  Centers  for  Disease  Control 
and  Prevention  (CDC). 
[FR  Doc.  93-23028  Filed  9-20-93;  8:45  ami 

BtLUNQ  CODE  4iaO-1t-P 


Food  and  Drug  Adminittratlon 

Adviaory  Commlttaa  Meeting; 
Amandmant  of  Notice 

AGENCY:  Food  and  Drug  Administration, 

HHS. 

ACTION:  Notice. 


SUMMARY:  The  Food  and  Drug 

Administration  is  announcing  an 
amendment  to  the  notice  of  a  meeting  of 
the  Blood  Products  Advisory  Committee 
which  is  scheduled  for  September  23 
and  24, 1993.  Hiis  meeting  was 
announced  in  the  Federal  Register  of 
August  24, 1993  (58  FR  44683).  The 
amendment  is  being  made  to  change 
both  the  starting  time  of  the  September 
23, 1993,  meeting  and  the  location  for 
the  September  23  and  24, 1993,  meeting; 
and  to  remove  an  item  from  the  agenda 
for  the  open  committee  discussion  on 
September  23, 1993.  The  agenda  item 
has  been  postponed  for  discussion  until 
a  later  advisory  committee  meeting. 
Additionally,  the  date  of  the  closed 
committee  deUberations  has  been 
changed  from  September  24, 1993,  to 
September  23, 1993. 
FOR  FURTHER  INFORMATION  CONTACT: 
Linda  A.  Smallwood,  Center  for 
Biologies  Evaluation  and  Research 
{HFM-300).  Food  and  Drug 
Administration.  1401  Rockville  Pike, 
suite  200N.  Rockville.  MD  20852-1448. 
301-594-6700. 

SUPPLEMENTARY  INFORMATION:  In  the 
Federal  Register  of  August  24, 1993, 
FDA  announced  that  a  meeting  of  the 
Blood  Products  Advisory  Committee 
would  be  held  on  September  23  and  24, 
1993.  On  page  44684,  column  2,  under 
"Date,  time,  and  place"  and  "Type  of 
meeting  and  contact  person,"  and  under 
column  3,  under  "Open  committee 
discussion,"  portions  of  this  meeting 
notice  are  amended  to  read  as  follows: 

Date,  time,  and  place.  September  23, 
1993, 10  a.m.,  and  September  24,  8:30 
a.m..  Holiday  Inn  Bethesda,  Versailles 
Ballrooms  I  and  n,  8120  Wisconsin 
Ave.,  Bethesda,  MD. 

Type  of  meeting  and  contact  person. 
Open  public  hearing,  September  23, 
1993, 10  a.m.  to  10:30  a.m.,  unless 

[lubUc  participation  does  not  last  that 
ong;  open  committee  discussion,  10:30 
a.m.  to  11:30  a.m.;  closed  committee 
deliberations,  11:30  a.m.  to  12:30  p.m.; 
open  committee  discussion,  12:30  p.m. 
to  5:30  p.m.;  open  public  hearing, 
September  24, 1993,  8:30  a.m.  to  9  a.m.. 
imless  public  participation  does  not  last 
that  long;  open  committee  discussion,  9 
a.m.  to  2  p.m. 

Open  committee  discussion.  On 
September  23, 1993,  in  the  morning,  the 
committee  will  review  the  report  of  the 
Scientific  Site  Visit  for  the  Laboratory  of 
Hemostasis.  Division  of  Hematology, 
Office  of  Blood  Research  and  Review, 
Center  for  Biologies  Evaluation  and 
Research.  In  the  afternoon,  the 
committee  will  review  the  report  of  the 
FDA  contract  study  on  increasing  the 
safety  of  the  blood  supply  by  screening 
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donors  more  effectively.  On  September 
24. 1993.  the  committee  will  hear 
presentations  on  blood  product 
transmission  of  Hepatitis  A  and  other 
nonenveloped  viruses. 

Closed  committee  deliberation.  On 
September  23. 1993.  in  the  morning,  the 
committee  will  review  the  report  of  the 
scientific  site  visit  for  the  laboratory  of 
hemostasis,  Division  of  Hematology, 
Office  of  Blood  Research  and  Review, 
Center  for  Biologies  Evaluation  and 
Research. 

This  portion  of  the  meeting  will  be 
closed  to  prevent  disclosure  of  personal 
information  concerning  individuals 
associated  with  the  research  program, 
disclosure  of  which  would  constitute  a 
clearly  unwarranted  invasion  of 
personal  privacy  (5  U.S.C.  552b{c)(6)). 

Dated:  September  15, 1993. 
Jane  E.  Henney, 

Deputy  Commissioner  for  Operations. 
IFR  Doc.  93-23041  Filed  9-20-93;  8:45  am) 

BILUNO  COOE  41W>-01-F 


Centers  for  Disease  Control  and 
Prevention 

HIV  Prevention  Community  Planning 
Process 

The  Centers  for  Disease  Control  and 
Prevention  (CDC)  annoimces  the 
following  meeting. 

Name:  CDC's  HIV  Prevention  Community 
Planning  Process. 

Time  and  Date:  8:30  a.m.-5  p.m.,  October 
14, 1993. 

Place:  Atlanta  Marriott  Marquis  Hotel,  265 
Peachtree  Center  Avenue,  NfE.,  Atlanta, 
Georgia  30303. 

Status:  Open  to  the  public,  limited  only  by 
the  space  available.  The  meeting  room  will 
acconunodate  200. 

Summary:  Beginning  in  fiscal  year  (FY) 
1994,  a  portion  of  CDC's  health  department 
cooperative  agreement  HIV  prevention  funds, 
authorized  under  301.  311.  and  317  of  the 
Public  Health  Service  Act.  will  be  identified 
and  specifically  designated  to  support  HIV 
prevention  community'  planning.  Each 
recipient  of  funds  will  be  required  to  t)ase  its 
application  for  FY  1995  funds  on  the  results 
of  an  HIV  prevention  community  planning 
process  that  will  be  undertaken  and 
completed  in  FY  1994. 

HIV  prevention  community  planning  is  an 
ongoing,  collaborative  process  in  which 
state/local  health  departments,  other 
agencies,  nongovernmental  organizations, 
and  other  representatives  of  communities 
and  groups  at  risk  for  HIV  infection  work 
together  in  partnership  to  plan  and 
implement  HTV  prevention  programs  that  are 
resfKjnsive  to  high  priority,  community- 
validated  needs  within  defined  populations. 

Purpose  of  Meeting:  To  obtain  public  input 
into  CDC's  proposed  HIV  prevention 
community  planning  process.  Information 
fix)m  this  meeting  will  be  used  by  CDC  in 


finalizing  the  proposed  HIV  prevention 
community  planning  approach  for  FY  1994. 

This  open  meeting  will  provide  an 
opportunity  for  the  public  to  comment  on 
CDC's  draft  guidance  on  HIV  prevention 
community  planning.  Persons  who  wish  to 
obtain  a  copy  of  the  draf  may  do  so  after 
October  1. 1993.  by  contacting  the  meeting 
organizer  listed  below. 

Statements  by  the  public  should  be  guided 
by  the  following  questions: 

1.  Based  on  the  experience  of  your  agency 
or  organization,  what  do  you  consider  to  be 
the  major  barriers  to  identifying  high  priority 
HIV  prevention  needs  for  the  populations 
you  represent/serve? 

2.  How  can  meaningful  community 
representation  be  achieved  in  an  HIV 
prevention  community  planning  process? 

3.  How  should  the  responsibilities  of  state/ 
local  health  departments  be  defined  in  HTV 
prevention  community  planning? 

4.  What  role  should  nor  governmental 
organizations  play  in  HIV  prevention 

community  planning? 

5.  What  lessons  have  been  learned  from 
other  community  planning  and  priority- 
setting  efforts  that  might  be  applied  to  the 
HIV  prevention  community  planning 
process? 

Written  comments  regarding  the  above 
issues  will  be  considered  by  CDC  if  received 
by  the  meeting  organizer  listed  below  no  later 
than  close  of  business  October  21. 1993. 

Public  Statements:  Persons  interested  in 
providing  oral  comments  at  the  meeting 
should  notify  the  meeting  crganizer  listed 
below  in  writing.  Such  written  requests  must 
be  received  no  later  than  close  of  business 
October  7. 1993.  (facsimile  submissions  will 
be  accepted). 

All  requests  for  making  oral  conunents  at 
the  meeting  should  contain  the  name, 
address,  telephone  number,  and  any 
organizational  affiliation  of  the  person 
requesting  to  give  oral  comments. 

Depending  on  the  time  available  and  the 
number  of  requests  to  present  oral  comments, 
it  may  be  necessary  to  restrict  the  length  of 
time  for  each  commenter.  Persons  wishing  to 
make  oral  statements  will  be  notified  by  mail 
or  telephone  of  the  length  of  time  available 
to  the  person  and  the  approximate  time  on 
the  agenda  when  the  person's  conunents  are 
scheduled  to  begin. 

For  Further  Information  Contact  the 
Meeting  Organizer:  Professional  and 
Scientific  Associates,  Inc.,  2635  Century 
Parkway,  suite  990,  Atlanta.  Georgia  30345. 
telephone  (404)  633-6869,  fax  (404)  633- 
6477. 

Dated:  September  16, 1993. 
Elvin  Hilyer, 

Associate  Director  for  Policy  Coordination, 
Centers  for  Disease  Control  and  Prevention 
(CDC). 

(FR  Doc.  93-23158  Filed  9-20-93;  8:45  am] 

BIUJNO  COQE  4ieO-1t-M 


National  Institutes  of  Healtti 

Conferancs  on  "Disease  Prevention 
Research  at  NtH:  An  Agenda  for  All" 

Notice  is  hereby  given  of  the  NIH 
Conference  on  "Disease  Prevention 
Research  at  NIH:  An  Agenda  For  All," 
which  will  be  held  October  fr-6, 1993  in 
the  Masur  Auditorium  of  the  National 
Institutes  of  Health.  9000  Rockville 
Pike,  Bethesda.  Maryland  20892.  This 
conference  is  sponsored  by  the  NIH 
Office  of  Disease  Prevention  and 
cosponsored  by  the  Office  of  the 
Assistant  Secretary  for  Health,  the 
Public  Health  Service,  the  Association 
of  Schools  of  PubUc  Health,  the 
American  College  of  Preventive 
Medicine,  and  the  Association  of 
Teachers  of  Preventive  Medicine. 

The  purpose  of  this  conference  is  to 
chart  a  course  for  future  prevention 
research  activities  at  the  National 
Institutes  of  Health.  The  extramural 
scientific  community  will  address 
issues  in  prevention  research  through 
lectures  and  workshops. 

Speakers  wrill  be  asked  to  highhght 
the  important  research  questions  that 
require  attention  and  to  indicate 
innovative  approaches  to  answering  or 
addressing  these  questions.  The  product 
of  this  conference  will  be  an  agenda  for 
prevention  research  representing  the 
best  advice  of  the  scientific  community. 

The  conference  will  focus  on  future 
research  rather  than  on  existing  research 
efforts.  The  "Agenda  for  All"  refers  to 
the  commitment  to  bring  together  all  of 
the  Institutes  at  NIH  in  planning 
prevention  research  and  to  include  all 
population  groups  in  considering  the 
future  research  agenda. 

The  conference  is  supported  by  all 
NIH  Institutes.  Centers,  and  Divisions  as 
well  as  by  the  Office  of  the  Director.  It 
has  been  planned  by  a  committee 
consisting  of  governmental  and 
nongovernmental  organizations. 

Information  on  the  program  may  be 
obtained  from:  Carol  Sadler,  Prospect 
Associates.  1801  Rockville  Pike,  suite 
500.  Rockville.  Maryland  20852.  301- 
468-MEET, 

Dated:  September  8. 1993. 
Ruth  L.  Kinchstein, 
Acting  Director.  NIH. 

(FR  Doc.  93-23060  Filed  9-20-93;  8:45  am] 
BIUJNO  COOe  4140-01-M 
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DEPARTMENT  OF  HOUSMQ  AND 
URBAN  DEVELOPMENT 

[DocM  No.  D-93-1034;  Ff»-«6afi-0-01] 

Offict  Of  th«  Managsr,  MUwaukM 
Offlct;  DMignatlon  of  Succosslon 

AGENCY:  Department  of  Housing  k 

Urban  Development. 

ACnOM:  Designation  of  succession. 

SUMMAAY:  The  Manager  is  designating 
officials  who  may  serve  as  the  Acting 
Manager  during  absence  or  vacancy  in 
the  position  of  the  Manager. 
EFFECTIVE  DATE:  The  designation  is 
effective  August  16. 1993. 
FOn  FURTHER  INFORMATION  CONTACT: 
Lewis  M.  Nixon,  Regional  Coiuisel. 
Chicago  Regional  Office,  Department  of 
Housing  &  Urban  Development,  77  West 
Jackson  Boulevard,  Chicago,  Illinois 
6060t>-6765,  (312)  353-4681.  (This  is 
not  a  toll-free  nimiber.) 

Designation 

Each  of  the  officials  appointed  to  the 
following  positions  is  designated  to 
serve  as  Acting  Manager  during  the 
absence  or  vacancy  in  the  position  of 
the  Manager,  with  all  of  the  powers, 
functions  and  duties  redelegated  or 
assigned  to  the  Manager;  Provided,  that 
no  official  is  authorized  to  serve  as 
Acting  Manager  unless  all  preceding 
listed  officials  in  this  designation  are 
unavailable  to  act  by  reason  of  absence 
or  vacancy  in  the  position. 

1.  Deputy  Manager 

2.  Director.  Housing  Development 
Division 

3.  Director,  Community  Planning  & 
Development  Division 

4.  Director,  Public  Housing  Division 

5.  Director.  Housing  Management 
Division 

6.  Director.  Fair  Housing  &  Equal 
Opportimity  Division 

This  designation  supersedes  the 
designation  published  at  Docket  No.  D- 


87-857.  Federal  Register  Vol.  52.  No. 
163.  dated  Monday,  August  24. 1987. 

Airtfaority:  Delagation  of  Authority,  27  FR 
4319  (1962);  Sac.  9(c),  Department  of 
Housing  and  Urt>an  Development  Act,  42 
U.S.C  3531  note;  and  Interim  Order  11, 31 
FR  615  (1966). 
Delberl  F.  Reynoldf, 
MaaagBT,  Milwauket  Office,  S.8C 
Joseph  P.  Garaffa. 

Acting  Regional  Administrator,  Regional 
Housing  Conunission,  Region  5,  SS. 
IFR  Doc  93-23001  Filed  9-20-43: 8:45  ami 
■aiMO  CODE  ttia-et-n 


Offlca  of  the  Asaistani  Secretary  for 
Community  Planning  and 
Development 

[Docket  No.  M-93-3437;  Fn-3202-N-02] 

Section  107  Technical  Assistance 
Awards  Program  for  State  Community 
Development  Block  Grant  (CDBG) 
Grantee*;  Amnnincement  of  Funding 
Awards 

AGENCY:  Office  of  the  Assistant 

Secretary  for  Community  Planning  and 

Development,  HUD. 

ACTION:  Announcement  of  funding 

awards. 

SUMMARY:  In  accordance  with  section 
102(a)(4)(C)  of  the  Department  of 
Housing  and  Urban  EJiBvelopment 
Reform  Act  of  1989.  this  announcement 
notifies  the  public  of  funding  decisions 
made  by  the  Department  in  a 
competition  for  funding  imder  the 
section  107  Technical  Assistance 
Awards  Program  for  State  Community 
Development  Block  Grant  (CDBG) 
Grantees.  The  announcement  contains 
the  names  and  addresses  of  the  award 
winners  and  the  amount  of  the  awards. 
FOR  FURTHER  INFORMATION  CONTACT: 
Jerome  B.  Friedman,  Department  of 
Housing  and  Urban  Development,  451 
Seventh  Street,  SW..  Washington,  DC 


20410.  telephone  (202)  708-3176.  The 
TDD  number  for  hearing  impaired  is 
(202)  708-2565.  (These  are  not  toll-free 
numbers.) 

SUPP1£MENTARY  INFORMATION:  The 
purpose  of  the  competition  was  to 
provide  assistance  to  States 
administering  non-entitlement 
Community  Developmoit  Block  Grant 
(CDBG)  funds  for  small  commimities 
within  their  jurisdiction.  The 
competition  had  the  following  specific 
objectives: 

a.  Assist  those  states  whose 
nonentitlement  locahties  i&ce  the  most 
serious  technical  assistance  needs 
related  to  the  state  CDBG  program; 

b.  Build  the  capacity  of  state's 
recipients  to  more  effectively  meet  the 
needs  of  low  and  moderate  income 
persons  under  the  state  CDBG  program; 

c.  Assist  nonentitlement  localities  to 
strengthen  the  implementation  and 
management  of  troubled  economic 
development  projects  funded  under  the 
state  CDBG  program; 

d.  Develop  local  capacity  to  clear 
audit  and  monitoring  findings;  and 

e.  Develop  local  capacity  in  financial 
management. 

The  1992  awards  announced  in  this 
Notice  were  selected  for  funding  in  a 
competition  announced  in  a  Federal 
Register  Notice  published  on  May  29, 
1992  (57  FR  22880).  Applications  were 
scored  and  selected  for  funding  on  the 
basis  of  selection  criteria  contained  in 
that  Notice. 

A  total  of  $3.0  million  was  awarded 
to  22  States  administering  Community 
Development  Block  Grant  f*rograms  for 
small  localities  within  their  jurisdiction. 
In  accordance  with  section  102(a)(4)(C) 
of  Department  of  Housing  and  Urban 
Development  Reform  Act  of  1989  (Pub. 
L  101-235.  approved  December  15, 
1989).  the  Department  is  publishing  the 
names,  addresses  and  amounts  of  those 
awards  as  follows: 


Section  io7.— Techn»cal  assistance  awards  Program  for  State  Community  Development  Block  Grant 

(CDBG)  Grantees 


Grantee 


1.  State  ol  Arizona,  Department  of  Commerce,  3800  N.  Central,  Suit*  1500.  Phoenta,  AZ  85012 

2.  State  of  Connecticut,  Department  of  Housing,  Community  Deveiopmsnt  DMslon.  505  Hudson  Street  Hartford,  CT  06106- 


7106 


3.  State  of  Rohda,  Department  of  Community  Affairs,  2740  Centerview  Drive,  Tallahassee,  FL  32399-2100 _ ».- 

4.  State  of  Georgia,  Department  of  CojTvnunity  Affairs,  Bureau  of  Financial  AssistarKe,  100  Peacfitree  St.,  Suite  1200,  Atlanta, 
GA  30303 

5  State  of  Iowa,  Department  01  Economic  Development,  200  East  Grand  Avenue,  Des  Moines.  lA  50309  ~ 

6.  State  of  Idafx),  Department  of  Commerce,  Division  of  Community  Development,  700  West  State  Street,  Boise,  ID  83720 

7.  State  of  Illinois,  Department  of  Commerce  &  Community  Affairs,  620  East  Adams  Street,  51h  F1.,  Springield,  IL  62701  — 

8.  Comnnonwealtti  of  Kentucky,  Department  of  Local  Government,  1024  Cap4tal  Center  Drtve.  Frankfort,  KY  40601  „ 

9.  State  of  Louisiana,  Divlskin  of  Adnrunistration,  Offtea  of  Community  Devetopmert,  P.O.  Box  94095,  Baton  Rouge,  LA  70804- 
9095  - 


Amount 


$107,307 

125,000 
125,133 

185.000 
125.000 
125.000 
164,000 
145,534 

135,500 
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Section  107.— Technical  Assistance  Awards  Program  for  State  Community  Development  Block  Grant 

(CDBG)  Grantees— Continued 


QrantM 


10.  Commonwealth  of  Massachusetts,  Executive  Office  of  Communities  &  Developmem,  Bureau  of  Small  Cities,  100  Cam- 
bridge Street— 18th  II.,  Boston,  MA  02202 

11.  State  of  Maryland,  Department  of  Housing  and  Community  Developrnent,  100  Comrnuntty  Place,  Crownsville,  MD  21023  .... 

12.  State  of  Minnesota,  Department  of  Trade  and  Economic  Development  150  E.  Kellogg  Blvd.,  St  Paul,  MN  55101  

13.  State  of  Missouri,  Department  of  Economic  Development  CDBG  Program,  P.O.  Box  1 18,  Jefferson  City,  MO  65102 

14.  State  of  Montana,  Department  of  Commerce,  1424  9th  Avenue,  Capitol  Station,  Helena,  MT  59620  

15.  State  of  Nebraska.  Department  of  Economic  Development,  Community  &  Rural  Development  Division,  P.O.  Box  94666.  Urv 
coin.  NE  68509  

16.  State  of  New  Mexico,  Department  of  Rnance  and  Administration,  Bataan  Memorial  BIdg.,  Suite  201,  Sants  Fe,  NM  87503  .. 

17.  State  of  Oregon,  Economic  Development  Department  775  Summer  Street  NE.,  Salem,  OR  97310 

18.  Commonwealth  of  Pennsylvania,  Department  of  Community  Affairs,  Bureau  of  Local  Government  Services.  P.O.  Box  155, 
Harrlsburg,  PA  17108  „ 

19.  State  of  South  Dakota,  Governor's  Office  of  Economte  Devetopment,  711  East  Wells  Avenue,  Pierre,  SO  57501 

20.  State  of  Texas,  Department  of  Housing  and  Community  Affairs.  P.O.  Box  13941,  Austin,  TX  78711-3941  

21 .  Commonwealth  of  Virginia,  Department  of  Housing  and  Community  Development  Office  of  Project  Matuigement  501  North 
Second  Street  Rk*»mood.  VA  323219 -»-^>.. 

22.  State  of  Wisconsin,  Department  of  Devetopment  P.O.  Box  7970.  Madison,  Wl  53707  


Amount 


140,000 
125,000 
125,000 
125,000 
116,474 

118,787 

125,000 

40,898 

221.500 
125,000 
249,867 

125,000 
125,000 


Dated:  September  14, 1993. 
Mark  C  Gordon, 

Deputy  Assistant  Secretary  for  Operation, 
Community  Planning  and  Development. 
IFR  Doc.  93-23002  Filed  9-20-93;  8:45  am) 
aiUMO  CODE  421 0-2B-M 

Office  of  the  Assistant  Secretary  for 
Fair  Housing  and  Equal  Opportunity 

[Docket  No.  D-9^1035;  FR-3S87-D-01] 

Redelegatlon  of  Authority  Under  the 
Fair  Housing  Act 

AGENCY:  Office  of  the  Assistant 

Secretary  for  Fair  Housing  and  Equal 

Opportunity.  HUD. 

ACTION:  Notice  of  redelegation  of 

authority. 

SUMMARY:  Under  this  notice,  the 
Assistant  Secretary  for  Fair  Housing  and 
Equal  Opportunity  is  redelegating  the 
authority  to  issue  subpoenas  under 
section  811(a)  of  the  Fair  Housing  Act. 
in  the  jiuisdictions  covered  by  the 
young  V.  Cisneros  Utigation,  to  Peter 
Kaplan.  E>irector  of  the  Office  of 
Program  Training  and  Technical 
Assistance.  Office  of  Fair  Housing  and 
Equal  Opportunity. 
EFFECTIVE  DATE:  September  13, 1993. 
FOR  FURTHER  INFORMATION  CONTACT: 
Harry  L.  Carey.  Assistant  General 
Counsel  for  Fair  Housing,  451  Seventh 
Street  SW..  room  9238,  Washington.  DC 
20410.  telephone  (202)  708-0570.  (This 
is  not  a  toll-free  niunber.) 
SUPPLEMENTARY  INFORMATION:  On  March 
30, 1989,  HUD  published  a  notice  in  the 
Federal  RegMer,  at  54  FR  13121,  v^hich 
delegated  from  the  Secretary  of  HUD  to 
the  Assistant  Secretary  and  General 
Deputy  Assistant  Secretary  for  Fair 
Housing  and  Equal  Opportimity  all  the 


power  and  authority  of  the  Secretary 
imder  the  Fair  Housing  Act,  with  some 
exceptions.  The  power  and  authority 
delegated  to  the  Assistant  Secretary  and 
General  Deputy  Assistant  Secretary  for 
Fair  Housing  and  Equal  Opportimity 
included  the  authority  to  issue 
subpoenas  piu^uant  to  section  811(a)  of 
the  Fair  Housing  Act.  The  General 
Coimsel  and  both  Deputy  General 
Counsels  were  authorized  to  approve  or 
disapprove  the  legality  of  these 
subpoenas. 

Under  this  redelegation  of  authority, 
the  Assistant  Secretary  for  Fair  Housing 
and  Equal  Opportuni^  is  redelegating 
the  authority  to  issue  subpoenas  under 
section  811(a)  of  the  Fair  Housing  Act, 
in  the  jurisdictions  covered  by  the 
young  V.  Cisneros  litigation,  to  Peter 
Kaplan,  Director  of  the  Office  of 
Program  Training  and  Technical 
Assistance.  By  separate  redelegation,  the 
General  Counsel  is  redelegating  the 
authority  to  approve  or  disapprove  the 
legahty  of  these  subpoenas  to  Harry  L. 
Caiey,  the  Assistant  General  Counsel  for 
Fair  Housing  and  to  William  J.  Daley, 
the  HUD  Regional  Counsel  for  Region 
Six. 

The  Assistant  Secretary  for  Fair 
Housing  and  Equal  Opportimity  retains 
for  herself  and  the  General  Deputy 
Assistant  Secretary  for  Fair  Housing  and 
Equal  Opportunity  the  concurrent 
authority  to  issue  subpoenas  under 
section  811(a)  of  the  Act  in  these 
jurisdictions. 

Accordingly,  the  Assistant  Secretary 
for  Fair  Housing  and  Equal  Opportunity 
redelgates  the  following  authority: 

Section  A.  Authority  Redelegated 

The  Assistant  Secretary  for  Fair 
Housing  and  Equal  Opportunity 
redelegates  the  authority  to  issue 


subpoenas  under  section  811(a)  of  the 
Fair  Housing  Act.  in  the  jurisdictions 
covered  by  3ie  Young  v.  Cisneros 
litigation,  to  Peter  Kaplan,  Director  of 
the  Office  of  Program  Training  and 
Technical  Assistance.  Office  of  Fair 
Housing  and  Equal  Opportimity. 

Section  B.  No  Further  Redelegation 

The  authority  granted  under  Section 
A  of  this  redelegation  may  not  be  further 
redelegated  pursuant  to  this 
redelegation. 

Authority:  42  U.S.C  3535(d):  42  U.S.C. 
3610(a). 

Dated:  September  13, 1993. 
Roberta  Achtenberg, 

Assistant  Secretary  for  Fair  Housing  and 
Equal  Opportunity. 

(FR  Doc.  93-23000  Filed  9-20-93;  8:45  am] 

BiLUNG  cooe  ttlO-a-H 


Office  of  the  General  Counsel 
[Docket  No.  D-9^-1036;  FR-358S-O-01] 

Redelegation  of  Authority  Under  the 
Fair  Housing  Act 

AGENCY:  Office  of  the  General  Counsel. 

HUD. 

ACTION:  Notice  of  redelegation  of 

authority. 

SUMMARY:  Under  this  notice,  the  General 
Counsel  is  redelegating  the  authority  to 
approve  or  disapprove  the  legality  of 
subpoenas  under  section  811(a)  of  the 
Fair  Housing  Act.  in  the  jurisdictions 
covered  by  the  Young  v.  Cisneros 
litigation,  to  Harry  L.  Carey,  Assistant 
General  Counsel  for  Fair  Housing  and 
William  J.  Daley,  HUD  Regional  Counsel 
for  Region  Six. 

EFFECTIVE  DATE:  September  13, 1993. 
FOR  FURTHER  INFORMATION  CONTACT: 
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Han7  L  Carey.  Anistent  General 
Counsel  for  Fair  Housing.  451  Seventh 
Street  SW..  room  9238.  Washington,  DC 
20410.  telephone  (202)  708-0570.  (This 
is  not  a  toll-free  number.) 
SUPPLEMENTARY  MFOMMTKM:  On  March 
30. 1989.  HUD  published  a  notice  in  the 
Federal  Register,  at  54  PR  13121.  w^ch 
delegated  from  the  Secretary  of  HUD  to 
the  Assistant  Secretary  and  General 
Deputy  Assistant  Secretary  for  Fair 
Housing  and  Equal  Opportunity  ail  the 
poww  and  authority  of  the  Secretary 
under  the  Fair  Housing  Act.  with  some 
exceptions.  The  power  and  authority 
delegated  to  the  Assistant  Secretary-  and 
General  Deputy  Assistant  Secretary  for 
Fair  Housing  and  Equal  Opportunity 
included  the  authority  to  issue 
subpoenas  pursuant  to  section  811(a)  of 
ihs  Fair  Housing  Act  The  General 
Counsel  and  both  Deputy  General 
Counsels  were  authorized  to  approve  or 
disapprove  the  legality  of  these 
subpoenas. 

Under  this  redelegation  of  authority, 
the  General  Counsel  is  redelegating  the 
authority  to  approve  or  disapprove  the 
legality  of  subpoenas  under  section 
811(a)  of  the  Fair  Housing  Act.  in  the 
jurisdictions  covered  by  the  Vouiig  v. 
CisnsTOS  litigation,  to  Harry  L.  Carey, 
the  Assistant  General  Cotmsel  for  Fair 
Housing  and  to  William  J.  Daley,  the 
HUD  Regional  Counsel  for  Region  Six. 
By  separate  redelegation.  the  Assistant 
Secretary  for  Fair  Housing  and  Equal 
Opportunity  redelegated  the  authority  to 
issue  subpoenas  under  section  811(a)  of 
the  Fair  Housing  Act,  in  the 
jurisdictions  covered  by  the  Young  v. 
Cisnervs  btigation.  to  Peter  Kaplan. 
Director  of  the  Office  of  Program 
Training  and  Technical  Assistance. 
Office  of  Fair  Housing  and  Equal 
Opportimity. 

The  General  Counsel  retains  for 
himself  and  the  Deputy  General 
Counsels  the  concurrent  authority  to 
approve  or  disapprove  subpoenas  under 
section  811(a)  of  the  Act  in  these 
jiuisdictions. 

Accordingly,  the  General  Counsel 
redelegates  the  following  authority: 

Section  A.  Authority  Redelegated 

The  General  Counsel  redelegates  the 
authority  to  approve  or  disapprove  the 
legality  of  siibpoenas  under  section 
811(a)  of  the  Fair  Housing  Act.  in  the 
jurisdictions  covered  by  the  Young  v. 
Cisneros  litigation,  to  Harry  L  Carey, 
the  Assistant  General  Counsel  for  Fair 
Housing  and  to  Wilbam ).  Daley,  the 
HUD  Regional  Counsel  fbr  Region  Six. 

Section  B.  No  Further  Redelegation 

The  authority  granted  under  Section 
A  of  this  redelegation  may  not  be  further 


redelegated  pursuant  to  this 
redelegation. 

AHlheritr  42  U.S.C  3S35(d):  42  U.S.C 
3610(a). 

Dated:  Septambar  13, 1993. 
Nalaon  A  Diaz. 
General  Coanael. 

(PR  Doc.  93-22999  Filed  9-20-93;  8:45  am] 
■UJNa  COM  42t»-«V-ll 


DEPARTIIEHT  OF  THE  INTERIOR 

Rth  and  Wlldlifa  Service 

AvallabiUty  of  a  Draft  Revised 
Recovery  Plan  for  Oiarfc  Big-Eared  Bat 
for  Review  end  Comment 

AGENCY:  Fish  and  Wildlife  Service, 
Interior. 

ACTION:  Notice  of  document  availability 
and  public  comment  period. 

SUMMARY:  The  U.S.  Fish  and  Wildlife 
Service  (Service)  announces  the 
availability  for  public  review  of  a  draft 
revised  recovery  plan  for  the  Ozark  big- 
eared  bat  (Plecotus  townsendii  ingens) 
which  the  Service  listed  as  endangered 
in  1979  (FR  Vol.  44,  Number  232,  Nov. 
30).  This  mammal  occurs  in  the  Ozark 
plateau  region  in  northeastern 
Oklahoma  and  northwestern  Arkansas. 
Populations  are  presently  known  from 
Adair,  Cherokee,  Delaware,  and  Ottawa 
Counties  in  Oklahoma  and  Crawford 
and  Washington  Counties  in  Arkansas. 
The  Service  solicits  review  and 
comment  from  the  public  an  this  draft 
plan.  The  original  recovery  plan  was 
approved  May  8, 1980. 

DATES:  Comments  on  the  draft  recovery 
plan  must  be  received  on  or  before 
October  21. 1993,  to  receive 
consideration  by  the  Service. 

ADDRESSES:  Persons  wishing  to  review 
the  draft  recovery  plan  may  obtain  a 
copy  by  contacting  the  Field  Supervisor. 
Ecological  Servioss,  222  South  Houston, 
Suite  A,  Tulsa.  Oklahoma  74127; 
telephone  (918)  581-7458.  Written 
comments  and  materials  regarding  the 
plan  should  be  addressed  to  Field 
Supervisor  at  the  above  address. 
Comments  and  materials  received  are 
available  on  request  for  public 
inspection,  by  appointment,  during 
normal  business  hours  at  the  above 
address. 

FOR  FURTHER  INFORMATION  CONTACT: 

Mr.  Steve  Hensley,  U.S.  Fish  and 
Wildlife  Service  biologist;  at  the  above 
phone  number  or  address. 


SUPPI^IKNTANV  MtFORMATION: 

Background 

Restoring  an  endangered  or 
threatened  animal  or  plant  to  the  point 
where  it  is  again  a  secure,  self- 
sustaining  member  of  its  ecosystem  is  ■ 
primary  goal  of  the  Service's 
endangered  species  program.  To  help 
guide  the  recovery  effort,  the  Service  is 
working  to  prepare  recovery  plans  for 
most  of  the  listed  species  native  to  the 
United  States.  Recovery  plans  describe 
site-specific  actions  considered 
necessary  for  conservation  and  survival 
of  the  species,  establish  objective 
measxirable  criteria  for  the  recovery 
levels  for  downlisting  or  delisting 
species,  and  estimate  time  and  cost  for 
implementing  recovery  measures 
needed. 

The  Endangered  Species  Act  of  1973 
(Act),  as  amended  (16  U.S.C  1531  et 
seq.),  requires  the  development  of 
recovery  plans  for  listed  species  unless 
such  a  plan  would  not  promote  the 
conservation  of  a  particular  species. 
Section  4(f)  of  the  Act.  as  amended  in 
1988,  requires  that  a  public  notice  and 
an  opportunity  for  public  review  and 
comment  be  provided  during  recovery 
plan  development.  The  Service  will 
consider  all  information  presented 
during  a  public  comment  period  prior  to 
approval  of  each  new  or  revised 
recovery  plan.  The  Service  and  other 
Federal  agencies  will  also  take  these 
comments  into  accoimt  in  the  course  of 
implementing  approved  recovery  plans. 

The  primary  species  considered  in 
this  draft  revised  recovery  plan  is  the 
Ozark  bigeared  bat  [plecoius 
townsendii  ingens).  This  bat  is  listed  as 
endangered  because  of  its  small 
population  size,  reduced  distribution, 
and  vulnerability  to  human  disturbance. 
The  area  of  emphasis  for  recovery 
actions  is  the  limestone  caves  and 
forested  uplands  of  the  Ozark  plateau 
region  of  northeastern  Oklahoma, 
Northwestern  Arkansas,  and 
southwestern  Missouri.  Preventing 
human  disturbance  to  important  caves 
and  implementation  of  management 
practices  to  protect  the  cave  and  forest 
ecosystems  used  by  this  bat  are  major 
objectives  of  this  recovery  plan. 

The  objective  of  the  recovery  plan  is 
to  restore  the  species  to  the  point  that 
its  continued  existence  is  no  longer 
endangered  and  it  can  be  delisted. 
Downlisting  criteria  are  presented  in  the 
draft  re\'ised  plan.  The  plan  will  be 
finalized  and  approved  following 
incorporation  of  comments  and 
materials  received  dxuring  this  comment 
period. 
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Public  QmuneBta  Solicited 

Tlie  Service  solidta  written  comments 
on  the  recovery  plan  described  All 
comments  received  by  the  date  specified 
'  above  will  be  considered  prior  to 
approval  of  the  plaja. 

AMihavity:  The  lothority  inr  tUs  action  is 
Sectkn  4(f)  of  the  Bndansered  Species  Act. 
16U.S.Cl533(n. 

Dated-  S^jtnnber  14, 1993. 
Jaaet  A.  Touag, 
Acting  Regional  Director. 
|FR  Doc.  93-23025  Filed  9-20-93;  8:45  ami 
■aiMOCOocoic 


^4otlc•  of  Availability  of  a  TachnlcaV 
Agency  Draft  Racovary  Plan  for 
OttoactNM2ia  Rhodoxyion  (palo  da 
roaa)  for  Review  and  Comment 

agency:  Fish  and  Wildlife  Service. 
Interior. 

ACTION:  Notice  of  docimwnt  availability. 

SUMMAirr:  The  Fish  and  Wildlife  Service 
(Service)  announces  the  availability  for 
public  review  of  a  draft  recovery  plan 
for  Ottoschulzia  rhodoxylon  (palo  de 
rosa).  This  endangered  tree  is  Known 
only  firom  Puerto  Rico  and  Hispaniola. 
Fewer  than  200  individual  trees  are 
known  from  Puerto  Rico.  The  Service 
solicits  review  and  comment  from  the 
public  on  this  draft  plan. 
DATES:  Comments  on  the  draft  recovery 
plan  must  be  received  on  or  bef^ 
November  22. 1993,  to  receive 
consideration  by  the  Service. 
AOORESSES:  Persons  vrishing  to  review 
the  recovery  plan  may  obtain  a  copy  by 
ctmtacting  the  Southeast  Regional 
Office.  Richard  B.  Russell  Federal 
Building,  75  Spring  Street  SW..  Atlanta. 
Georgia  30303.  Written  comments  and 
materials  regarding  the  plan  should  be 
addressed  to  Field  Supervisor. 
Caribbean  Field  Office,  PX).  Box  491, 
Boqueron,  Puerto  Rico  00622. 
Comments  and  materials  are  available 
on  request  for  public  inspection,  by 
appointment,  during  nonnal  business 
hours  at  the  above-mentioDed  address. 
FOR  ROTTHBt  INPORMATiON  CONTACT.  Ms. 
Susan  R.  Silander.  Caribbean  Field 
OfBce,  P.O.  Box  491,  Boqueron,  Puerto 
Rico  00622  (809/851-7297). 

8un>Le»fr Aftv  mformatrm: 
Backgrouad 

Restoring  an  endsngered  or 
threatened  animal  or  plant  to  the  point 
where  it  is  again  a  secure,  self- 
sustaining  member  of  its  ecosystem  is  a 
primsj  goal  of  tbe  U.S.  Fish  and 
Wildliie  Swvioe's  endangered  species 
pro-am.  To  help  gtiide  the  recovery 


effort,  the  Service  is  working  to  prepare 
recovery  plans  for  most  of  the  listed 
species  native  to  the  United  States. 
Recovery  plans  describe  actions 
considered  necessary  for  the 
conservation  of  the  species,  establish 
criteria  for  the  recovery  levels  for  the 
downlisting  or  delisting  of  them,  and 
estimate  time  and  cost  for  implementing 
the  recovery  measures  needed. 

The  Endangered  Species  Act  of  1973 
(Act),  as  amended  (16  U.S.C  1531  et 
seq.)  requires  the  development  of 
recovery  plans  for  listed  species  imless 
such  a  plan  would  not  promote  the 
conservaticm  of  a  particular  spedes. 
Section  4  (f)  of  the  Act,  as  amended  in 
1988.  requires  that  public  notice  and  an 
opportunity  for  public  review  and 
comments  be  provided  dxiring  recovery 
plan  development.  The  Service  will 
consider  all  information  presented 
during  a  pmblic  comment  period  prior  to 
approval  of  each  new  or  revised 
Recovery  Plan.  The  Service  and  other 
Federal  agencies  will  also  take  these 
comments  into  account  in  the  course  cA 
implementing  approved  recovery  plans. 

This  Recovery  Plan  is  for  Ottoschulzia 
rhodoxylon  or  palo  rosa,  a  small 
evergreen  tree  known  from  only  Puvto 
Rico  and  Hispaniola.  In  Puerto  Rico 
fewer  than  200  trees  are  known  from 
thirteen  poptilations  in  the  Isabela/ 
Quebradillas,  Guaynabo  Cabo  Rc^o, 
Guanica,  Yauco,  Sabana  Grande, 
Arecibo  and  San  German 
municipalities.  Urban,  industrial  and 
residential  expansion  have  greatly 
reduced  the  forested  area  in  all  of  these 
localities.  Available  evidence  indicates 
that  die  majority  of  indfviduafs  have 
been  cut  in  the  past  possibly  for  use  as 
posts  or  for  use  of  the  species'  valuable 
wood.  j 

PubBc  Conuaents  Solicited 

The  Service  sc^icits  writtmi  coaunents 
on  the  recovery  plan  described.  All 
commoits  received  by  the  dote  specified 
above  will  be  ctmsidered  ftjf  inchisicm 
in  the  Recovery  Plan. 

Aafterity 

Tlie  authority  for  this  action  is  section 
4  (f)  of  the  Endangered  Species  Act,  16 
U.S.C  1533  (f). 

Dated  September  13. 1993. 
SuMB  R.  SikMlar, 
Fidd  Supmrvisor. 
(FR  Doc  93-22900  FiM  t-ae-ai}:  8:45  a^ 


AvailaMHty  of  a  Technical/Agency 
OrafI  Recovery  Plan  for  Arletlda 
Portorfcanala  (pek>e  de  diafalo)  for 
Review  and  Comment 

AGENCY:  Fish  and  Wildlife  Service. 

Interior. 

ACTION:  Notice  of  document  availabihty. 


SUMMARY:  The  Fish  and  Wildlife  S«Tace 
(Service)  announces  the  availability  for 
public  review  of  a  draft  recovery  plan 
for  Aristida  portohcensis  (pelos  ae 
diablo).  This  endemic,  endangered  grass 
grows  on  serpentine  slopes  and  red  clay 
soils  in  southwestern  Puerto  Rico.  The 
Service  solicits  review  and  comment 
from  the  public  on  this  draft  plan. 
DATES:  Comments  on  the  draft  recovoy 
plan  must  be  received  on  or  before 
Novembw  22, 1993,  to  receive 
consideration  by  the  Service. 
ADDRESSES:  Persons  wishing  to  review 
the  recover\'  plan  may  obtain  a  copy  by 
contacting  the  Southeast  Regional 
Office,  Richard  B.  Russell  Federal 
Building.  75  Spring  Street,  SW  ,  Atlanta, 
Gewgia  30303.  Written  comments  and 
materials  r^arding  the  plan  should  be 
addressed  to  Field  Supervisor, 
Caribbean  Field  Office,  P.O.  Box  491. 
Boqueron,  Puerto  Rico  00622. 
Comments  and  materials  are  available 
on  request  for  public  inspection,  by 
appointment,  during  nonnal  business 
hours  at  the  above-mentioned  address. 
FOR  FURTHER  INFOmiATION  CONTACT: 
Ms.  Susan  R.  Siland».  Caribbean  Field 
Office,  P.O.  Box  491.  Boqueron,  Puerto 
Rico  00622  (809/851-7297). 

SUPPLEMENTARY  MRMIMATION: 
Background 

Restoring  an  endangered  or 
threatened  animal  or  plant  to  the  point 
where  it  is  again  a  secure,  self- 
sustaining  membCT  of  its  ecoeystem  is  a 
primary  ^tal  of  the  U.S.  Fish  and 
Wildlife  Service's  endangered  species 
program.  To  help  guide  £e  recovery 
effort,  the  Service  is  working  to  prepare 
recovery  plans  for  most  of  the  listed 
spedes  native  to  the  United  States. 
Recovery  plans  describe  actions 
considered  necessary  for  the 
conservation  of  the  species,  establish 
criteria  for  the  recovery  levels  for  the 
downlisting  or  delisting  of  thnn.  and 
estimate  tims  and  cost  for  impieineDting 
the  recovery  measures  needed. 

The  Endangered  Species  Act  of  1973 
(Act),  as  amended  (16  U.S.C  1531  ef 
seq.)  requires  the  development  of 
recovery  plans  for  listed  species  unless 
such  a  plan  would  not  promote  the 
conservation  of  a  particular  species. 
Section  4  (f)  of  the  Act,  as  amended  ia 
1988,  requires  that  public  notice  and  an 
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opportunity  for  public  review  and 
comments  be  provided  during  recovery 
plan  development.  The  Service  will 
consider  all  information  presented 
during  a  public  comment  period  prior  to 
approval  of  each  new  or  revised 
Recovery  Plan.  The  Service  «md  other 
Federal  agencies  will  also  take  these 
comments  into  account  in  the  course  of 
implementing  approved  recovery  plans. 

This  Recovery  Plan  is  for  Aristiaa 
portoricensis.  a  grass  endemic  to  the 
serpentine-derived  and  red  clay  soils  of 
southwestern  Puerto  Rico.  The  species 
was  originally  known  from  4  sites:  Cerro 
Las  Mesas  in  Mayaguez;  Sierra  Bermeja 
in  Cabo  Rojo  and  Lajas;  Hormigueros: 
and  Guanajibo.  Urban  and  commercial 
development  eliminated  the  latter  two 
populations.  Residential  and  tourist 
development,  mining,  grazing,  fire  and 
competition  from  introduced  grasses 
threaten  the  remaining  two  populations. 

Public  Comments  Solicited 

The  Service  soUcits  written  comments 
on  the  recovery  plan  described.  All 
comments  received  by  the  date  specified 
above  will  be  considered  for  inclusion 
in  the  Recovery  Plan. 

Authority 

The  authority  for  this  action  is  section 
4(f)  of  the  Endangered  Species  Act,  16 
U.S.C.  1533(fl. 

Dated:  September  13, 1993. 
Susan  R.  Silandar, 

Acting  Field  Supervisor 

[FR  Doc.  93-22981  Filed  9-20-93;  8:45  am] 
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National  Park  Service 

National  Register  of  Historic  Places; 
Notification  of  Pending  Nominations 

Nominations  for  the  following 
properties  being  considered  for  listing 
in  the  National  Register  were  received 
by  the  National  Park  Service  before 
September  11. 1993.  Pursuant  to  §60.13 
of  36  CTR  part  60  written  comments 
concerning  the  significance  of  these 
properties  under  the  National  Register 
criteria  for  evaluation  may  be  forwarded 
to  the  National  Register,  National  Park 
Service.  P.O.  Box  37127,  Washington. 
DC  20013-7127.  Written  comments 
should  be  submitted  by  October  6, 1993. 
Antoinette  |.  Lm^ 

Acting  Chief  of  Registration,  National 
Register. 

ALABAMA 

leffimoa  Comity 

Miles  Memorial  College  Historic  District, 
S501  Myron  Massey  Blvd..  Fairfield. 
93001031 


CALIFORNIA 
Ormnge  County 

Olive  Civic  Center.  3030  N.  Magnolia  Ave.. 
Orange.  93001038 

HAWAn 

Honolulu  County 

Bumingham,  Thomas  Alexander,  House, 
2849  Pall  Hwy.,  Honolulu.  93001029 

Kauai  County 

Hanapepe  Town  Lot  No.  18,  Hanapepe  Rd.  W 
of  jet.  with  Kg  Rd.,  Hanapepe,  93001033 

LOUISL^A 

Catahoula  Parish 

Spnng  Ridge  Baptist  Church,  Sherwood  Rd., 
near  jet  with  LA  559  and  LA  124. 
Enterprise  vicinity,  93001037 

St.  Mary  Parish 

Hanson  Lumber  Company  Office,  10400  LA 

182,  Garden  City,  93001034 
Hanson  Lumber  Company  Owner's  House, 

10407  LA  182,  Garden  Qty,  93001035 

Terrebonne  Parish 

Montegut  School,  1137  LA  55,  Montegut. 
93001036 

West  Baton  Rouge  Parish 

Hebert  House  (Louisiana's  French  Creole 
Architecture  MPS).  919  E.  Main  St,  Brusly, 
93001032 

OREGON 

Josephine  County 

Grants  Pass  G  Street  Historic  District, 
Bounded  by  SW.  G  and  H  SU.  and  4th  and 
6th  Sts.,  Grants  Pass,  93001030 

SOUTH  DAKOTA 

Custer  County 

Archeological  Site  No.  39CU70  (Prehistoric 
Rock  Alt  of  South  Dakota  MPS),  Address 
Restricted,  Custer  vicinity',  93001039 

Archeological  Site  No.  39PN376  (Prehistoric 
Rock  Art  of  South  Dakota  MPS),  Address 
Restricted,  Custer  vicinity,  93001072 

Fall  River  Cotinty 

Archeological  Site  No.  39FA88  (Prehistoric 
Rock  Art  of  South  Dakota  MPS),  Address 
Restricted.  Edgemont  vicinity,  93001040 

Archeological  Site  No.  39FA90  (Prehistoric 
Rock  Art  of  South  Dakota  MPS),  Address 
Restricted.  Hot  Springs  vicinity,  93001041 

Archeological  Site  No.  39FA99  (Prehistoric 
Rock  Art  of  South  Dakota  MPS),  Address 
Restricted,  Edgemont  vicinity,  93001042 

Archeological  Site  No.  39FA243  (Prehistoric 
Rock  Art  of  South  Dakota  MPS).  Address 
Restricted,  Edgemont  vicinity,  93001043 

Archeological  Site  No.  39FA244  (Prehistoric 
Rock  Art  of  South  Dakota  MPS),  Address 
Restricted,  Edgemont  vicinity,  93001044 

Archeological  Site  No.  39FA316  (Prehistoric 
Rock  Art  of  South  Dakota  MPS),  Address 
Restricted.  Edgemont  vicinity,  93001045 

Archeological  Site  No.  39FA321  (Prehistoric 
Rock  Art  of  South  Dakota  MPS).  Address 
Restricted.  Edgemont  vicinity,  93001046 

Archeological  Site  No.  39FA395  (Prehistoric 
Rock  Art  t^  South  Dakota  MPS),  Address 
Restricted,  Edgemont  vicinity.  93001047 


Archeological  Site  No.  39FA446  (Prehistoric 
Rock  Art  of  South  Dakota  MPS).  Address 
Restricted,  Edgemont  vicinity,  93001048 

Archeological  Site  No.  39FA447  (Prehistoric 
Rock  Art  of  South  Dakota  MPS).  Address 
Restricted,  Edgemont  vicinity,  93001049 

Archeological  Site  No.  39FA448  (Prehistoric 
Rock  Art  of  South  Dakota  MPS).  Address 
Restricted.  Edgemont  vicinity,  93001050 

Archeological  Site  No.  39FA542  (Prehistoric 
Rock  Art  of  South  Dakota  MPS).  Address 
Restricted,  Edgemont  vicinity,  93001051 

Archeological  Site  No.  39FA679  (Prehistoric 
Rock  Art  of  South  Dakota  MPS),  Address 
Restricted,  Edgemont  vicinity,  93001052 

Archeological  Site  No.  39FA680  (Prehistoric 
Rock  Art  of  South  Dakota  MPS),  Address 
Restricted,  Edgemont  vicinity,  93001053 

Archeological  Site  No.  39FA682  (Prehistoric 
Rock  Art  of  South  Dakota  MPS),  Address 
Restricted,  Edgemont  vicinity,  93001054 

Archeological  Site  No.  39FA683  (Prehistoric 
Rock  Art  of  South  Dakota  MPS),  Address 
Restricted,  Edgemont  vicinity,  93001055 

Archeological  Site  No.  39FA686  (Prehistoric 
Rock  Art  of  South  Dakota  MPS).  Address 
Restricted,  Edgemont  vicinity,  93001056 

Archeological  Site  No.  39FA688  (Prehistoric 
Rock  Art  of  South  Dakota  MPS),  Address 
Restricted,  Edgemont  vicinity,  93001057 

Archeological  Site  No.  39FA690  (Prehistoric 
Rock  Art  of  South  Dakota  MPS).  Address 
Restricted,  Edgemont  vicinity,  93001058 

Archeological  Site  No.  39FA691  (Prehistoric 
Rock  Art  of  South  Dakota  MPS),  Address 
Restricted.  Edgemont  vicinity,  93001059 

Archeological  Site  No.  39FA767  (Prehistoric 
Rock  Art  of  South  Dakota  MPS),  Address 
Restricted.  Edgemont  vicinity,  93001060 

Archeological  Site  No.  39FA788  ([^historic 
Rock  Art  of  South  Dakota  MPS),  Address 
Restricted,  Edgemont  vicinity.  93001061 

Archeological  Site  No.  39FA819  (Prehistoric 
Rock  Art  of  South  Dakota  MPS).  Address 
Restricted,  Edgemont  vicinity,  93001062 

Archeological  Site  No.  39FA1010  (Prehistoric 
Rock  Art  of  South  Dakota  MPS),  Address 
Restricted,  Hot  Springs  vicinity,  93001063 

Archeological  Site  No.  39FA1013  (Prehistoric 
Rock  Art  of  South  Dakota  MPS).  Address 
Restricted.  Hot  Springs  vicinity,  93001064 

Archeological  Site  No.  39FA1046  (Prehistoric 
Rock  Art  of  South  Dakota  MPS).  Address 
Restricted,  Edgemont  vicinity,  93001065 

Archeological  Site  No.  39FA1093  (Prehistoric 
Rock  Art  of  South  Dakota  MPS).  Address 
Restricted.  Hot  Springs  vicinity.  93001066 

Archeological  Site  No.  39FA1152  (Prehistoric 
Rock  Art  of  South  Dakota  MPS),  Address 
Restricted,  Hot  Springs  vicinity,  93001067 

Archeological  Site  No.  39FA11 54  (Prehistoric 
Rock  Art  of  South  Dakota  MPS),  Address 
Restricted,  Hot  Springs  vicinity,  93001068 

Archeological  Site  No.  39FA1155  (Prehistoric 
Rock  Art  of  South  Dakota  MPS),  Address 
Restricted.  Hot  Springs  vicinity,  93001069 

Archeological  Site  No.  39FA1190  (Prehistoric 
Rock  Art  of  South  Dakota  MPS),  Address 
Restricted,  Edgemont  vicinity,  93001070 

Archeological  Site  No.  39FA1204  (Prehistoric 
Rock  Art  of  South  Dakota  MPS),  Address 
Restricted.  Hot  Springs  vicinity,  93001071 

[FR  Doc  93-23030  PiM  9-20-93:  8:45  am] 
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OEPARTMENT  OF  JUSTICE 

Antitrust  IMvMon 

Notice  Pursuant  to  ths  National 
Cooparatlva  Rasaarcli  and  Production 
Act  of  1993;  Tha  Genosensor 
Consortium 

Notice  is  hereby  given  that,  on  August 
20, 1993,  pursuant  to  section  6(a)  of  the 
National  Cooperative  Research  and 
Production  Act  of  1993. 15  U.S.C.  4301 
et  seq.  ("the  Act").  The  Genosensor 
Consortium  C'GC")  has  filed  written 
notifications  simultaneously  with  the 
Attorney  General  and  the  Federal  Trade 
Commission  disclosing  (1)  the  identities 
of  the  parties  and  (2)  the  nature  and 
objective  of  the  venture.  The 
notifications  were  filed  for  the  purpose 
of  extending  the  Act's  provisions 
limiting  the  recovery  of  antitrust 
plaintifEs  to  actual  damages  under 
specified  circumstances.  Pursuant  to 
section  6(bJ  of  the  Act,  the  identities  of 
the  parties  are  Baylor  College  of 
Medicine,  Houston,  TX;  Beckman 
Instroments,  Inc.  Fullerton.  CA; 
Houston  Advanced  Research  Center. 
The  Woodlands,  TX;  Genometrix. 
Incorporated.  The  Woodlands.  TX; 
Genosys  B!otechnoIogie&.  The 
Woodlands,  TX;  Laboratories  for 
Genetic  Services,  Houston,  TX;  Microfab 
Technologies,  Inc.,  Piano,  TX; 
Massachusetts  Institute  of  Technology, 
Lincoln  Laboratory,  Lexington,  MA;  azid 
Triplex  Pharmaceutical  Corporation, 
The  Woodlands.  TX.  The  general  area  of 
planned  activity  Is  the  development  and 
transfer  to  industry  of  a  revolcticnaxy 
technology  to  support  automated,  low- 
cost  DNA  sequence  analysis.  The 
Houston  Advanced  Research  Center  has 
been  chosen  by  GC  as  the  administrator 
of  the  program. 
loseph  H.  VfidmMr, 

Director  of  Operations,  Avtitmst  Division. 
(PR  Doc.  93-22968  FCed  9-20-93;  8:45  ami 
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Notice  Pursuant  to  the  National 
Cooperative  Research  and  Production 
Act  of  1993;  OAS  Joint  Venture 

Notice  is  hereby  given  that,  on  August 
19, 1993.  pursuant  to  sectian  6(a)  of  the 
National  Cooperative  Research  and 
Production  Act  of  1993, 15  U.S.C  4301 
et  seq.  ("the  Act"),  the  Diversey  Corp. 
has  filed  a  written  notificatian 
simultaneously  with  the  Attorney 
General  and  the  Federal  Trade 
Commission  disclosing  (1)  the  identities 
of  the  parties  to  the  OAS  Joint  Ventura 
("Joint  Venture")  and  (2}  the  nature  and 
oblecttre  of  the  Joint  Venture.  The 


notification  was  filed  for  the  porpoee  of 
invoking  the  Act's  jwc visions  limiting 
the  recovwy  of  antitrust  pladntiffiB  to 
actual  damages  under  specified 
circumstances.  Pursuant  to  section  6(b) 
of  the  Act,  the  identiti-^n  of  the  parties 
to  the  Joint  Venture  are  Alex  C. 
Fergusson,  Inc..  Prazer.  PA;  BIT 
Manufacturing.  Inc.,  Copperhill.  TN; 
Chemical  Specialties  Manufacturers 
Association,  Inc.,  Washington,  DC;  and 
Diversey  Corp.,  Livonia.  ML  The 
objective  of  the  Joint  Venture  is  to 
sponsor  and  conduct  toxlcological 
research  on  chemicals  known  as  oleic 
acid  sulfonates  (EPA  case  #4069)  and  to 
submit  the  results  to  the  US. 
Environmental  Protection  Agency 
("EPA")  in  response  tc  the  Registration 
Notice-List  D  issued  by  the  EPA  in 
October  1989.  Membership  in  the  Joint 
Venture  remains  open,  and  the  parties 
intend  to  file  addition&l  written 
notification  disclosing  all  changes  in 
membership  to  the  Jc^t  Venture. 
)o«^  UL  WidBV, 

Director  of  Operations,  A:\titTust  Div^km. 
(PR  Dot  93-22969  Filed  »-20-93;  8:45  sn) 
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Notice  Purauant  to  the  National 
Cooperathre  Reeeerch  and  Production 
Act  of  1993;  Petroleum  Environmental 
Research  Forum 

Notice  is  hereby  given  that,  on  August 
23, 1993,  pursuant  to  section  6(a)  of  the 
National  Cooperative  Research  and 
Production  Act  of  1993, 15  U.S.C.  4301, 
et  seq.  ("the  Act'1,  the  Petroleum 
Enviraiunaital  Research  Forum 
("PERF")  filed  written  rwjtifications 
simultaneously  with  the  Attorney 
General  and  with  the  Federal  Trade 
Commission  disclosing  changes  in  its 
membwship.  The  notifications  were 
filed  for  the  purpose  of  extending  the 
Act's  prarisions  limiting  the  recovery  of 
antitrust  p}ainti%  to  actual  damages 
under  specified  drcxmistances. 
Specifically,  Ashland  Oil,  Inc.,  has 
terminated  its  membership  in  PERF,  and 
Sun  Company.  Inc.,  Marcus  Hook.  PA. 
has  become  a  member  of  PERF. 

No  other  changes  have  been  made  in 
either  the  membership  or  planned 
activities  of  PERF.  Membership  in  PERF 
remains  open  and  PERF  intends  to  fik 
additional  written  notificatirai 
disclosing  all  changes  in  membership. 

On  February  10. 1986.  PERF  Clad  its 
original  notification  pursuant  to  section 
6(a)  of  the  Act  The  Department  of 
Justice  (the  "Department")  published  a 
notice  in  tha  Federal  Register  pursuuit 
to  section  6(b)  of  the  Act  od  March  14« 
1986  (51  FR  8903). 


The  last  notification  was  filed  with 
the  Department  on  April  29, 1993.  A 
notice  was  published  in  the  Federal 
Regiister  pursuant  to  section  6(b)  of  the 
Act  on  June  22,  1993  (58  FR  33954). 
Joseph  H.  ^'idiiur. 

Director  of  Operations.  Antitrxtst  Diviatnt. 
[FR  Doc.  93-22967  Fiied  9-20-93;  8  45  «nil 
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Notice  of  Lodging  of  Coneent  Decrees 
PursuarU  to  the  Compreher^tve 
Environmental  Response, 
Compensation,  end  LlabiUty  Act 

Notice  is  hereby  given  that  a  proposed 
consent  decree  in  United  States  v. 
Anchor  Mctar  Freight,  st  al.,  Civil 
Action  No.  4:89CV1999,  was  locked  an 
September  10, 1993,  with  the  United 
States  District  Court  for  the  Northern 
District  of  Crtiio.  The  proposed  consent 
decree  requires  five  defendants  in  this 
acticm  under  the  Comprehensive 
Environmental  Response. 
Compensation,  and  Liability  Act 
("CERCLA"),  42  U.S.C.  9601,  et  seq..  to 
reimburse  the  United  States  a  total  of 
approximately  $1.4  million  for  certain 
costs  incurred  by  the  United  States  in 
connection  with  the  Laskin/Polar  Oil 
Supwfund  Site  (the  "Laskin  Site"). 
located  in  Jefferson,  Ohio.  Five  prior 
consent  decrees  have  been  entered  in 
connection  with  the  Laskin  Site. 
Through  enty  of  the  1989  consent 
decree  in  United  States  v.  Alvin  F. 
Laskin.  et  aJ  ,  CA  No.  84-2035Y  (N.D. 
Ohio),  defendants  paid  the  United 
States  $1.47  million  as  partial 
reimbursement  for  certain  pest  costs.  In 
1990,  the  United  States  mtered  into  a 
Remedial  Design/Remedial  Action 
consent  decree  with  certain  defendants 
in  United  States  v.  Ahin  Laskin.  et  ol., 
CA  No.  4:90CV0483  (N.D.  Ohio), 
wherein  27  defendants  becanoe 
obligated  to  conduct  the  remedia!  action 
at  the  Lasluc  Site  and  pay,  along  with 
131  de  minimis  defendants,  certain 
future  oversight  costs  and 
approximately  $1.38  million  as  partial 
reimbursement  of  additional  United 
States'  past  costs.  Through  entry  on 
August  27. 1993,  of  three  consent 
decrees  in  United  States  v.  Anchor 
Motor  Freight,  CA  No.  4:89CV1999  (N.D. 
Ohio),  ten  defendants  are  obUgated  to 
pay  the  United  States  approximately 
$2.7  millioii  as  partial  reimbursement 
for  certain  costs. 

Each  of  the  five  Settling  Defendante  in 
the  current  action.  United  States  v. 
Anchor  Motor  Freight,  et  ai.,  signed  this 
proposed  consent  decree,  but  none  haa 
signed  any  of  tha  prior  conaant  decrees 
that  were  pteviousiy  oiterod.  Settlii^ 
Defendants  in  this  proposed  consent 
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decree  are:  Consolidated  Railroad 
Corporation,  Matlack.  Inc.,  National 
Forge  Company,  Mercer  Forge  Company 
and  Wliite  Consolidated  Industries,  Inc. 
(on  its  own  behalf  and  on  behalf  of  its 
separately-named  subsidiary,  Copes 
Vulcan,  Inc.,  and  its  former  division, 
RP4C  Valve.  Inc.). 

For  a  period  of  thirty  (30)  days  from 
the  date  of  this  publication,  the 
Department  of  Justice  will  receive 
comments  relating  to  the  proposed 
consent  decree.  Comments  should  be 
addressed  to  the  Assistant  Attorney 
General,  Environment  and  Natural 
Resources  Division,  Department  of 
Justice.  Washington,  DC  20530,  and 
should  refer  to  United  States  v.  Anchor 
Motor  Freight,  et  al.  (N.D.  Ohio)  and 
DOI  Ref.  No.  90-11-3-38A. 

The  proposed  consent  decree  may  be 
examined  at  the  office  of  the  United 
States  Attorney,  Northern  District  of 
Ohio,  600  Superior  Street,  Cleveland, 
Ohio.  44114;  the  Region  5  office  of  U.S. 
EPA,  77  West  Jackson  Blvd.,  Chicago, 
Illinois  60604-3590;  and  at  the  Consent 
Decree  Library,  1120  G  Street,  NW., 
Washington.  DC  20005,  (202)  624-0892. 
Copies  of  the  proposed  consent  decree 
may  be  obtained  in  person  or  by  mail 
from  the  Consent  Decree  Library.  In 
requesting  a  copy  of  a  consent  decree, 
please  identify  which  consent  decree  is 
sought  and  enclose  a  check  in  the 
amount  of  $5.75  for  the  consent  decree 
(25  cents  per  page  reproduction  costs) 
payable  to  "Consent  Decree  Library." 
John  C  Cruden, 

Chief,  Envimnmental  Enforcement  Section, 
Environment  afd  Natural  Resources  Division. 
[FR  Doc.  93-22970  Filed  9-20-93;  8:45  am] 

BILUNG  CODE  4410-01-M 


Lodging  of  Consent  Decree  Pursuant 
to  the  Clean  Water  Act 

On  March  10. 1993.  a  proposed 
consent  decree  in  United  States  v.  Fina 
Oil  and  Chemical  Company,  Civil 
Action  No.  1:93CV-114.  was  lodged 
with  the  United  States  District  Court  for 
the  Eastern  District  of  Texas.  Notice  of 
lodging  was  published  in  the  Federal 
Register  on  March  22. 1993.  Pursuant  to 
the  proposed  consent  decree,  Fina  has 
agreed  to  pay  a  $450,000  civil  penalty 
for  these  violations,  to  implement  a 
compliance  plan,  and  to  pay  stipulated 
penalties  for  future  violations.  By  the 
Order  of  the  Court  this  additional  notice 
is  being  published  to  afford  an 
opportunity  for  comment  on  the 
compliance  plan  required  by  the 
proposed  decree. 

For  a  period  of  thirty  (30)  days  from 
the  date  of  this  publication,  the 
Department  of  Justice  will  receive 


written  comments  relating  to  the 
proposed  consent  decree  and 
compliance  plan  firom  persons  who  are 
not  parties  to  the  action.  Comments 
should  be  addressed  to  the  Assistant 
Attorney  General.  Environment  and 
Natural  Resources  Division.  U.S. 
Department  of  Justice.  P.O.  Box  7611. 
Washington.  DC  20530,  and  should  refer 
to  United  States  v.  Fina  Oil  and 
Chemical  Company,  DOJ#  90-5-1-1- 
2527A. 

The  proposed  consent  decree  and 
compUance  plan  may  be  examined  at 
the  offices  of  the  United  States  Attorney 
for  the  Eastern  District  of  Texas,  700 
North  Street.  Suite  102,  Beaumont. 
Texas  77701  and  at  the  office  of  the 
United  States  Environmental  Protection 
Agenc}'.  Region  VI,  1445  Ross  Avenue, 
Dallas.  Texas  75202  (Attention:  Ralph 
Corley.  Assistant  Regional  Coimsel).  A 
copy  of  the  consent  decree  and 
compliance  plan  may  also  be  examined 
at  the  Consent  Decree  Library,  1120  G 
Street  N'W.,  4th  Floor,  Washington,  DC 
20005.  A  copy  of  the  proposed  Consent 
Decree  and  compliance  plan  can  be 
obtained  in  person  or  by  mail  from  the 
Consent  Decree  Library.  In  requesting  a 
copy,  please  refer  to  the  reference  case 
and  enclose  a  check  in  the  amount  of 
$6.75  (25  cents  per  page  reproduction 
charge)  payable  to  the  Consent  Decree 
Library. 
John  C  Cniden, 

Chief.  Environmental  Enforcement  Section, 
Environment  and  Natural  Resources  Division. 
(FR  Doc.  93-22971  Filed  9-20-93;  8:45  am] 

BILUNC  CODE  4410-01-41 


Lodging  of  Consent  Decree  Pursuant 
to  the  Comprehensive  Environmental 
Response,  Compensation,  and  Liability 
Act 

In  accordance  with  Departmental 
poUcy,  28  CFR  50.7,  notice  is  hereby 
given  that  a  proposed  consent  decree  in 
United  States  v.  Hasting  Irrigation  Pipe 
Co.,  Civil  Action  No.  4:CV93-3315,  was 
lodged  on  September  10,  1993  with  the 
United  States  District  Coiut  for  the 
District  of  Nebraska.  The  Hastings 
Irrigation  Pipe  Co.  (HIPCO)  is  a 
Nebraska  corporation  that  owns  a 
portion  of  the  FAR-MAR-CO  Subsite, 
one  of  seven  subsites  at  the  Hastings 
Ground  Water  Contamination  Site.  The 
portion  of  the  FAR-MAR-CO  Subsite 
owned  by  HIPCO  is  an  operable  unit 
where  a  spill  of  hazardous  waste,  1,1,1- 
trichloroethane  (TCA)  occurred.  The 
Environmental  Protection  Agency  (EPA) 
incurred  costs  in  investigating  the  TCA 
contamination  as  well  as  costs  of 
overseeing  a  removal  action,  a  risk 
assessment,  and  a  feasibility  study 


undertaken  by  HIPCO  pursuant  to  an 
administrative  order  on  consent. 

The  Department  of  Justice  will 
receive,  for  a  period  of  thirty  (30)  days 
from  the  date  of  this  publication, 
comments  relating  to  the  proposed 
consent  decree.  Comments  should  be 
addressed  to  the  Assistant  Attorney 
General  for  the  Environment  and 
Natural  Resoiirces  Division,  Department 
of  Justice.  Washington,  DC  20530,  and 
should  refer  to  United  States  v.  Hastings 
Irrigation  Pipe  Co.,  DOJ  Ref.  #90-11-2- 
880. 

The  proposed  consent  decree  may  be  " 
examined  at  the  office  of  the  United 
States  Attorney,  520  Federal  Building 
100  Centennial  Mall  North,  Lincoln, 
Nebraska  68508;  the  Region  VTI  Office  of 
the  Environmental  Protection  Agency, 
726  Minnesota  Avenue,  Kansas  City, 
Kansas  66101;  and  at  the  Consent 
Decree  Library,  1120  G  Street,  NW.,  4th 
Floor,  Washington,  DC  20005,  (202) 
624-0892.  A  copy  of  the  proposed 
consent  decree  may  be  obtained  in 
person  or  by  mail  from  the  Consent 
Decree  Ubrary,  1120  G  Street,  NW.,  4th 
Floor,  Washington.  DC  20005.  In 
requesting  a  copy  please  refer  to  the 
referenced  case  and  enclose  a  check  in 
the  amount  of  $5.00  (25  cents  per  page 
reproduction  costs),  payable  to  the 
Consent  Decree  Library. 
Mylea  E.  Flint. 

Acting  Assistant  Attorney  General. 
Environment  and  Natural  Resources  Division. 
IFR  Doc.  93-22972  Filed  9-20-93;  8:45  ami 

BILLING  CODE  4410-01-M 


DEPARTMENT  OF  LABOR 

Office  of  the  Secretary 

Commission  on  the  Future  of  Worker- 
Management  Relations;  Hearing 

agency:  Office  of  the  Secretary,  Labor. 
ACTION:  Notice  of  public  hearing. 

SUMMARY:  The  Commission  on  the 
Future  of  Worker-Management  Relations 
issued  a  notice  in  the  Federal  Register 
of  June  30, 1993  (58  FR  35048)  Volume 
58,  Number  124,  as  reopened  in  the 
Federal  Register  notice  of  July  29, 1993. 
(58  FR  40677)  Volume  58,  Number  144, 
requesting  comments  on  whether  the 
Commission  should  hold  a  hearing  on 
issues  related  to  the  Railway  Labor  Act 
in  the  railroad  or  airline  industries  and 
their  applicability  to  the  mission 
statement  of  the  Commission. 

In  view  of  the  comments  received, 
that  are  in  the  public  record,  and  in 
accordance  with  the  Federal  Advisory 
Act  (FACA)  (Pub.  L.  92-463,  as 
amended),  the  Commission  has  decided 


Federal  Register  /  Vol.  58,  No.  181  /  Tuesday,  September  21,  1993  /  Notices  49061 


to  hold  a  hearing  on  issues  arising  under 
the  Railway  Labor  Act  as  they  relate  to 
the  Mission  Statement  of  the 
Commission.  P\irsuant  to  section  10(a) 
of  FACA,  this  is  to  announce  that  the 
Commission  will  hold  the  hearing  at  the 
time  and  place  shown  below: 

Time  and  Place:  The  hearing  will  be 
held  on  Wednesday.  October  20, 1993 
from  10  a.m.  to  5  p.m.  in  Conference 
Room  N-3437  A-D  in  the  Department  of 
Labor,  200  Constitution  Avenue,  NW., 
Washineton,  DC. 

Agenda:  The  Commission  has 
formulated  the  following  questions  to 
provide  guidance  to  interested  parties  as 
to  the  questions  on  which  it  particularly 
seeks  views  from  interested  parties  at 
the  bearing  on  October  20th  or  in 
written  statements  filed  with  the 
Commission. 

1.  The  Railway  Labor  Act  was 
originally  enacted  in  1926  to  deal  with 
disputes  in  the  railroad  industry; 
airlines  were  brought  under  the  Act  at 
a  later  dale.  Both  industries,  the 
economy,  and  their  relative  roles  have 
changed  substantially  over  the  years. 
Should  either  industry,  or  both,  be  taken 
from  the  Railway  Labor  Act  and  placed 
under  a  general  labor-management 
statute?  With  or  without  special 
provisions? 

2.  The  Railway  Labor  Act  mandates 
an  arbitration  process  with  respect  to 
grievances  through  a  System  Board  of 
Adjustment  structure.  Should  the 
parties  be  free  to  redesign  their  own 
grievance  procedure  processes?  In  the 
railroads,  should  the  private  parties 
rather  than  the  government  pay  for  the 
system,  including  compensation  of 
neutrals? 

3.  Should  the  Railway  Labor  Act  be 
amended  to  provide  for  some  form  of 
mandatory  arbitration  after  a  mediation 
process?  What  form  of  arbitration,  or 
who  should  determine  among  the 
different  forms  of  arbitration?  Or. 
should  the  parties  in  the.<;e  industries  be 
assured,  as  a  matter  of  general  public 
policy,  of  the  right  to  self-help,  that  is, 
of  the  strike  or  the  lock-out? 

4.  What  changes,  if  any,  should  be 
made  to  the  Railway  Labor  Act  to 
accommodate  significant  employee 
ownership  of  airline  equity  and 
participation  on  company  boards  of 
directors? 

5.  Are  the  distinctions  between 
"major"  and  "minor"  disputes  and  the 


provisions  for  continuation  of  the 
"status  quo"  appropriate,  or  not 
appropriate,  to  the  futxire? 

6.  How  should  any  proposed  changes 
in  the  Railway  Labor  Act,  or  the  status 
of  either  industry  under  the  Act,  be 
developed?  What  mechanisms  are 
possible  to  develop  a  measure  of 
consensus? 

The  parties  are.  of  coiu-se,  free  to 
comment  on  other  issues.  The 
Commission,  however,  does  not  believe 
it  would  be  appropriate  to  spend  time 
on  the  issues  relating  to  the  reform  of 
the  Federal  Employers'  Liability  Act 
(FELA),  raised  by  a  number  of 
comments,  since  a  study  by  the  National 
Research  Council,  Transportation 
Research  Board,  is  forthcoming  early  in 
the  new  year. 

Organizations  or  individuals  who 
wish  to  testify  or  to  present  statements 
should  advise  by  October  1, 1993,  Mrs 
June  M.  Robinson,  Designated  Federal 
Official,  U.S.  Department  of  Labor,  room 
C-2318,  200  Constitution  Avenue,  NW.. 
Washington,  DC  20210,  telephone  (202) 
219-9148.  Those  seeking  to  testify  will 
be  scheduled  within  the  available  time. 
The  Commission  will  notify  the  parties 
or  individuals  to  be  heard  of  time 
assignments  by  October  8, 1993.  All 
others  may  file  statements  that  will  be 
incorporated  in  the  record  of  the 
Commission. 

Participation:  The  Commission  will 
be  in  session  from  10  a.m.  to  12  noon 
when  it  will  recess  for  limch  and  will 
return  at  1  p.m.  Seating  will  be  available 
to  the  public  on  a  first-come,  first-served 
basis.  Handicapped  individuals  wishing 
to  attend  should  contact  the 
Commission  to  obtain  appropriate 
accommodations.  Individuals  or 
organizations  wishing  to  submit  written 
statements  should  send  11  copies  to 
Mrs.  June  M.  Robinson,  Designated 
Federal  Official,  Commission  on  the 
Future  of  Worker-Management 
Relations.  U.S.  Department  of  Labor. 
200  Constitution  Avenue,  NW., 
Washington,  DC  20210,  telephone  (202) 
219-9148. 

Signed  at  Washington,  DC,  this  15th  day  of 
September,  1993. 
Robert  B.  Reich. 
Secretary  of  Labor. 

(FR  Doc  93-23090  Filed  »-20-93:  8:45  am] 
HLUNQ  COM  4fie-»-« 


Employment  and  Training 
AdminlttQtIon 

investigations  Regarding  Certifications 
of  Eligibility  To  Apply  for  Worker 
Adjustment  Assistance 

Petitions  have  been  filed  with  the 
Secretary  of  Labor  under  Section  221  (a) 
of  the  Trade  Act  of  1974  ("the  Act")  and 
are  identified  in  the  Appendix  to  this 
notice.  Upon  receipt  of  these  petitions, 
the  Director  of  the  Office  of  Trade 
Adjustment  Assistance,  EmplojTnent 
and  Training  Administration,  has 
instituted  investigations  pursuant  to 
Section  221(a)  of  the  Act. 

The  purpose  of  each  of  the 
investigations  is  to  determine  whether 
the  workers  are  eligible  to  apply  for 
adjustment  assistance  under  Title  n, 
Chapter  2,  of  the  Act.  The  investigations 
will  further  relate,  as  appropriate,  to  the 
determination  of  the  date  on  which  tcta) 
or  partial  separations  began  or 
threatened  to  begin  and  the  subdivision 
of  the  firm  involved. 

The  petitioners  or  any  other  persons 
showing  a  substantial  interest  in  the 
subject  matter  of  the  investigations  may 
request  a  public  hearing,  provided  such 
request  is  filed  in  writing  with  the 
Director.  Office  of  Trade  Adjustment 
Assistance,  at  the  address  show  below, 
not  later  than  October  1, 1993. 

Interested  persons  are  invited  to 
submit  wTitten  comments  regarding  the 
subject  matter  of  the  investigations  to 
the  Director,  Office  of  Trade  Adjustment 
Assistance,  at  the  address  shown  below, 
not  later  than  October  1, 1993. 

The  petitions  filed  in  this  case  are 
available  for  inspection  at  the  Office  of 
the  Director.  Office  of  Trade  Adjustment 
Assistance,  Employment  and  Training 
Administration,  U.S.  Department  of 
Labor,  200  Constitution  Avenue,  NW.. 
Washington,  DC  20210. 

Signed  at  Washington,  DC,  this  7th  day  of 
September,  1993. 
Marvin  M.  Fooks, 

Director,  Office  of  Trade  Adjustment 
Assistance. 


APPENDIX 

Petitioner  (union/Woriters/fimi) 

l.ocalion 

Data 
received 

Dateof 
petition 

Petition  No. 

Articles  produced 

Alufninum  Co  of  America  (USWA) 

Alcoa.  TN  

09/07/93 

07/30/93 

29,002 

Akiminum. 
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APPENDIX— Continued 

Petitioner  (unlof\/workers/firm) 

Location 

Date 
received 

Datecrf 

petition 

Petition  No. 

Articles  produced 

Jo^nson   A   Johnson    Medical,    Inc. 

(Wkrs). 
Sign  Great  Lakes  Carbon  (USWA)  .... 

Zinc  Corporation  of  America  (Co)  

TRW.  Inc.  (Wkrs)  

StandatJ  Products  Co  fUANW  

Artington,  TX  

N'agara  Falls,  NY  . 

BartJesville,  OK 

Redondo  Beach, 

CA. 
Port  Clinton,  OH  ... 

Ford  City,  PA 

Muncie,  IN 

Salt  Lake  City.  UT 

CIsyeland,  OH 

Beloit  Wl  

09«)7/93 

09«7/93 
09/07/93 
09/07/93 

09/07/93 
09/07/93 
09/07/93 
09/07/93 
09/07/93 
09/07/93 

09«)7/93 
09/07,93 
09/07/93 
09/07/93 
09/07/93 
09/07/93 
09/07/93 

09/07/93 

08/25/93 

08/19/93 
08/24/93 
08/22/93 

08/24/93 
08/24/93 
08/02/93 
08/26/93 
08/27/93 
08/30/93 

08/16/93 
08/17/93 
08/24/93 
08/2Z93 
C8/24/93 
08/25-'93 
07/16/93 

07/27/93 

29,003 

29.004 
29.005 
29.006 

29.007 
29,008 
29,009 
29,010 
29,011 
29,012 

29,013 
29,014 
29,015 
29,016 
29,017 
29,018 
29,019 

29,020 

Latex  Gloves. 

Graptite  Electrodes. 
Zinc  Metal. 
Satellites. 

Military  Tnxks  and  Parts. 

PPG  InGustries,  Inc.  (ABQU) 

ABB  Power  T  4  D  Co.  (lUE)  

Glass— CofTwnerciai  Windows. 
Power  Transformers. 

Reynolds  AJuminum  Recycling  (Wkrs) 

Phoenix  Dye  WofVs  (ACTWU)  

CMC  Systematched  Parts  &  Acces- 
sories (Co). 

Lincoln  Brass  Works.  Inc.  (UAW) 

KoQap  Manufacturing  Co.  (Wkrs)  

Comoiec'i  (Wkrs) 

Recycle  Aluminum  Cans  &  Scrap. 

Yam  Dye. 

Packaging  &  Distritnjtng  of  Pjwts. 

Detroit,  Ml 

Medford,  OR 

Erie.  PA  

Waterford.  NY  

Toledo,  OH 

Tunkhannock,  PA  . 
Santa  Maria,  CA  ... 

Anniston,  AL 

Brass  Control  Valves. 
Softwood  Veneer. 
Coin  Changer. 

Imperial  A'alteoverings  (Wkrs) 

City  Auto  Stamping  Co..  inc.  (UAW)  .. 

Bocar  Apparel  (Wkrs)  

Abex.'NWL  Aerosoace  (Co)  

Wall  coverings. 

Auto  Body  Stampings. 

Ladies'  Evening  Dresses. 

Hydraulk;  Pumps  &  Vsdves  for  Aero- 

Chalk-Lme, Inc.  (Wkrs) 

space. 
Men's  Outerwear  and  Sportswear. 

(FR  Doc  93-23013  Piled  9-20-93;  8:45  am) 

MLUNO  COOC  4S10>3&-H 


rrA-W-28,475] 

Airfoil  Forging  Textron,  Inc.,  Euclid, 
Ohio;  Afflrmatlve  Determination 
Regarding  Application  for 
Reconsideration 

On  July  16, 1993.  Local  #  2562  of  the 
United  Auto  Workers  of  America  (UAW) 
requested  administrative 
reconsideration  of  the  Department's 
Denial  Notice  Regarding  Eligibility  To 
Apply  for  Worker  Adjustment 
Assistance  for  workers  at  the  subject 
firm.  The  Denial  Notice  was  issued  on 
May  17, 1993  and  published  in  the 
Federal  Register  on  June  15, 1993  (53 
FR  33121).  The  Department  also  denied 
an  application  for  administrative 
reconsideration  on  July  22,  1993  (58  FR 
39234). 

On  July  16, 1993,  the  union  again 
requested  administrative 
reconsideration.  The  union  claims  that 
the  company  misrepresented  the  facts  to 
the  Department  when  it  stated  that  it 
had  no  outside  customers  for  the  jet 
engine  blades  forgings. 

Conclusion 

After  careful  review  of  the 
application,  I  conclude  that  the  claim  is 
in  sufficient  weight  to  justify 
reconsideration  of  the  Department  of 
Labor's  prior  decision.  The  application 
is.  therefore,  granted. 


Signed  at  Washington.  DC.  this  September 
14. 1993. 
Stephen  A.  Wendner. 

Deputy  Director,  Office  of  Legislation  &■ 
Actuarial  Services,  L'nenmphyment 
Insurance  Service. 
[FR  Doc.  93-23014  Filed  9-20-93:  8:45  am) 

BtLUNG  CO06  4«1»-30-H 


rTA-W-28,605A] 

Alcoa  Electronic  Packaging,  Alcoa 
Center,  Pennsylvania;  Affirmative 
Determination  Regarding  Application 
for  Reconsideration 

On  August  21. 1993,  one  of  the 
petitioners  requested  administrative 
reconsideration  of  the  Department  of 
Labor's  Notice  of  Negative 
Determination  Regarding  Eligibility  to 
Apply  for  Worker  Adjustment 
Assistance  for  workers  at  the  subject 
firm.  The  Department's  Negative 
Determination  was  issued  on  July  1. 
1993  and  published  in  the  Federal 
Register  on  July  27. 1993  (58  FR  40161). 

The  petitioner  claims  that  the 
Department's  investigation  concerned 
itself  with  the  research  and 
development  fdcility  and  not  the  Alcoa 
Electronic  Packaging,  an  affiliate. 

Conclusion 

After  careful  review  of  the 
application.  I  conclude  that  the  claim  is 
of  sufficient  weight  to  justify 
reconsideration  of  the  Department  of 
Labor's  prior  decision.  The  application 
is,  therefore,  granted. 


Signed  at  Washington.  DC,  this  September 
14, 1993. 

Stephen  A.  Wandoer. 
Deputy  Director,  Office  of  Legislation  fr 
Actuarial  Services,  Unemployment  Insurance 
Senice. 
[FR  Doc.  93-23015  Filed  9-20-93;  8:45  ami 

MLUNQ  CODE  461»-30-M 


[TA-W-28,7221 

Anchor  Woven  Label  Company,  Alcoa, 
IN;  Revised  Determination  on 
Reconsideration 

On  September  10. 1993.  the 
Department  issued  an  Affirmative 
Determination  Regarding  Application 
for  Reconsideration  for  the  former 
workers  of  the  subject  firm.  The  notice 
was  published  in  the  Federal  Register 
on  July  27.  1993  (58  FR  40161). 

On  September  10. 1993,  the 
Department  issued  an  Affirmative 
Determination  Regarding  Application 
for  Reconsideration  for  workers  and 
former  workers  at  the  subject  plant. 

Investigation  findmgs  show  that  the 
workers  produced  woven  labels. 
Production  of  woven  labels  and 
employment  declined  in  1992  compared 
to  1991.  All  production  of  woven  labels 
ceased  in  April,  1993. 

New  findings  on  reconsideration, 
however,  show  that  in  1993  the 
company  began  to  import  woven  labels 
at  an  increased  level  compared  to  1992 
from  Canada  and  the  Far  East.  The 
findings  show  that  the  company  is  now 
a  broker  and  imports  the  same  products 
that  it  previously  manufactured. 
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Conclusion 

After  careful  consideration  of  the  new 
fects  obtained  on  reconsideration,  it  is 
concluded  that  workers  at  Anchor 
Woven  Label  Company  in  Alcoa, 
Tennessee  were  adversely  affected  by 
increased  imports  of  articles  that  are' 
like  or  directly  competitive  with  the 
woven  labels  previously  produced  at 
Anchor  Woven  Label  Company  in 
Aloca,  Tennessee.  In  accordance  with 
the  provisions  of  the  Act,  I  make  the 
following  revised  determination  for 
workers  of  Anchor  Woven  Label 
Company  in  Alcoa,  Tennessee. 

All  workers  of  Anchor  Woven  Label 
Company  in  Alcoa,  Tennessee  who  became 
totally  or  partially  separated  from 
employment  on  or  after  May  21, 1992  and 
before  June  1, 1993  are  eligible  to  apply  for 
adjustment  assistance  under  Section  223  of 
the  Trade  Act  of  1974. 

Signed  at  Washington,  DC,  this  September 
14, 1993. 

Stepheo  A  Wandner, 

Deputy  Director,  Office  of  Legislation  &■ 
Actuarial  Service,  Unemployment  Insuranca 
Service. 

IFR  Doc  93-23016  Filed  9-20-93;  8:45  am) 
BUJNO  CODE  4S10-«Hi 


NATIONAL  AERONAUTICS  AND 
SPACE  ADMINISTRATION 

[Notice  93-0761 

Intent  To  Grant  a  Partially  Exeiualva 
Patent  Ucenae 

AGENCY:  National  Aeronautics  and 
Space  Administration. 

ACTKM:  Notice  of  intent  to  grant  a  patent 
license. 

SUMMARY:  NASA  hereby  gives  notice  of 
intent  to  grant  Urapqua  Research 
Company  of  Myrtle  Creek,  Oregon,  a 
partially  exclusive,  royalty-bearing, 
revocable  license  to  practice  the 
invention  described  and  claimed  in  U.S. 
Patent  No.  5.176,836.  entitled 
"Regenerable  Biodde  Delivery  Unit." 
The  proposed  patent  license  will  be  for 
a  limited  number  of  years  and  will 
contain  appropriate  terms,  Hmitations 
and  conditions  to  be  negotiated  in 
accordance  with  the  NASA  Patent 
Licensing  Regulations,  14  CFR  part 
1245,  subpart  2.  NASA  will  negotiate 
the  final  terms  and  conditions  and  grant 
the  partially  exclusive  license,  unless 
within  60  days  of  the  Date  of  this 
Notice,  the  Director  of  Patent  Licensing 
receives  written  ob)ections  to  the  grant, 
together  with  any  supporting 
documentation.  The  Director  of  Patent 
Licensing  will  review  all  written 
objections  to  the  grant  and  then 


recommend  to  the  Associate  General 
Counsel  (Intellectual  Property)  whether 
to  grant  the  partially  exclusive  license. 
DATES:  Comments  to  this  notice  must  be 
received  by  November  22, 1993. 
ADDRESSES:  National  Aeronautics  and 
Space  Administration,  Code  GP, 
Washington.  DC  20546. 
FOR  FURTHER  INFORMATKM  COKTACT: 
Mr.  Harry  Lupuloff,  (202)  358-2041. 

Dated:  September  14, 1993. 
Edward  A  Frankle, 
General  Counsel. 

(FR Doc  93-23096 Filed  9-20-93;  845 am) 
HUJNQ  CODE  TSIO-M-H 


NATIONAL  SCIENCE  FOUNDATION 

Office  of  Polar  Programa 

Permit  Issued  Under  the  Antarctic; 
Conservation  Act  of  1978 

AGENCY:  National  Science  Foundation. 
ACTION:  Notice  of  permits  issued  under 
the  Antarctic  Conservation  Act  of  1978, 
Public  Law  95-541 

SUMMARY:  The  National  Science 
Foundation  (NSF)  is  required  to  publish 
notice  of  permits  issued  under  the 
Antarctic  Conservation  Act  of  1978. 
This  is  the  required  notice. 
FOR  FURTHER  INFORIHATION  CONTACT: 
Thomas  F.  Forhan,  Permit  Office,  Office 
of  Polar  Programs.  National  Science 
Foundation.  Washington.  DC  20550. 
SUPPLEMENTARY  MFORMATION:  On  July  9, 
1993  the  National  Science  Foundation 
published  a  notice  in  the  Federal 
Register  of  permit  applications  received. 
Permit  for  taking/importing  and 
entering  specially  protected  area,  was 
issued  to  Antarctic  Support  Associates 
on  September  14, 1993. 
Thomaa  Forhan, 

Permit  Office,  Office  of  Polar  Programs. 
[FR  Doc.  93-23046  Filed  9-20-93;  8:45  am) 
BtLLMG  COOE  7S6»-01-H 


Proposal  Review  Panel  In  Earth 
Sciences;  Notice  of  Meeting 

In  accordance  with  the  Federal 
Advisory  Committee  Act  (Pub.  L.  92- 
463.  as  amended),  the  National  Science 
Foimdation  annoimces  the  following 
meeting. 

Date  and  Time:  October  6-8, 1993;  9  a.m. 
to  5  p.m. 

Place;  National  Science  Foundation,  1800 
G  Street  NW.,  Washington,  DC  20550.  room 
1243. 

Type  of  Meeting:  Qosed. 

Contact  Person:  Dr.  Leonard  E.  Johnson. 
Program  Director,  Division  of  Ear^  Sciences, 


room  602,  National  Science  Foundation, 
1800  G  St  NW..  Washington,  DC  20550. 
Telephone:  (202)  357-7721. 

Purpose  of  Meeting:  To  provide  advice  and 
recommendations  concerning  proposals 
submitted  to  NSF  for  financial  support. 

Agenda:  To  review  and  evaluate 
Continental  Dynamics  proposals  as  part  of 
the  selection  process  for  awards. 

Reason  for  Closing:  The  proposals  bemg 
reviewed  include  information  of  a 
proprietarj'  or  confidential  nature,  including 
technical  information;  financial  data,  such  as 
salaries;  and  personal  information 
concerning  individuals  associated  with  the 
proposals.  These  matters  are  exempt  under  5 
U.S.Q  552b(c)  (4)  and  (6)  of  the  Govenunenl 
in  the  Sunshine  Act 

Dated:  September  16, 1993. 
M.  Rebecca  Winkler, 
Committee  Management  Officer. 
(FR  Doc  93-23038  Filed  9-20-93;  8:45  am] 
BtUJNQ  COOE  7SSS-01-M 


Proposal  Review  Panel  in  Earth 
Sciences;  Meeting 

In  accordance  with  the  Federal 
Advisory  Committee  Act  (Pub.  L.  92- 
463,  as  amended),  the  National  Science 
Foundation  announces  the  following 
meeting. 

Date  and  Time:  October  4-5. 1993;  8  a.m. 
to  6  p.m. 

Place:  University  of  Minnesota, 
Minneapolis  55455,  Nolte  Center,  room  229 
(Monday]  and  room  140  (Tuesday). 

Type  of  Meeting:  Closed. 

Contact  Person:  Dr.  Daniel  F.  Weill, 
Program  Director,  Division  of  Earth  Sciences, 
Room  602,  National  Science  Foundation, 
1800  G  St  NW.,  Washington,  DC  20550. 
Telephone:  (202)  357-7807. 

Purpose  of  Meeting:  To  provide  advice  and 
recommendations  concerning  proposals 
submitted  to  NSF  for  financial  support. 

Agenda:  To  review  and  evaluate 
Continental  Dynamics  proposals  as  part  of 
the  selection  process  for  awards. 

Reason  for  Closing:  The  proposals  being 
reviewed  include  information  of  proprietary 
or  confidential  nature,  including  technical 
information;  financial  data,  such  as  salaries; 
and  personal  information  concerning 
Individuals  associated  with  the  proposals. 
These  matters  are  exempt  under  5  U.S.C 
552b(c)  (4)  and  (6)  of  the  Government  in  the 
Sunshine  Act. 

Dated:  September  16, 1993. 
M.  Rdiecca  WinUer, 
Committee  Management  Officer. 
(FR  Doc  93-23040  Filed  9-20-93;  8:45  am) 
BtUMQ  COOE  7S5S-01-M 
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NUCLEAR  REGULATORY 
COMMISSION 

Documents  Containing  Reporting  or 
Recordkeeping  Requirements;  Office 
of  Management  and  Budget  (0MB) 
Review 

AGENCY:  Nuclear  Regulatory 
Commission  (NRC). 
ACTION:  Notice  of  the  0MB  review  of 
information  collection. 

summary:  The  Nuclear  Regulatory 
Commission  has  recently  submitted  to 
OMB  for  review  the  following  proposal 
for  collection  of  information  under  the 
provisions  of  the  Paperwork  Reduction 
Act  of  1980  (44  U.S.C.  chapter  35). 

1.  Type  of  submission,  new,  revision, 
or  extension:  Revision. 

2.  The  title  of  the  information 
collection:  10  CFR  part  72— Notification 
of  Events  at  Independent  Spent  Fuel 
Storage  Installations  (ISFSIs)  and  the 
Monitored  Retrievable  Storage 
Installation  (MRS). 

3.  The  form  number  if  applicable:  Not 
applicable. 

4.  How  often  is  the  collection 
required:  On  occasion. 

5.  Who  will  be  required  or  asked  to 
report:  Licensees  of  ISFSIs  and  the  MRS. 

6.  An  estimate  of  the  number  of 
responses  annually:  Four. 

7.  An  estimate  of  the  number  of  hours 
needed  annually  to  complete  the 
requirement  or  request:  16  hours  (an 
average  of  4  hours  per  response). 

8.  An  indication  of  whether  section 
3504(h)  Public  Law  96-511  applies:  Yes. 

9.  Abstract:  The  Nuclear  Regulatory 
Commission  (NRC)  proposes  to  amend 
its  regulation  to  revise  licensee 
reporting  requirements  regarding  the 
notification  of  events  related  to 
radiation  safety  at  Independent  Spent 
Fuel  Storage  Installations  (ISFSIs)  and 
the  Monitored  Retrievable  Storage 
Installation  (MRS).  This  action  is 
needed  to  ensure  that  significant 
occurrences  at  these  licensed  facilities 
are  promptly  reported  to  NRC  so  that 
the  Commission  can  evaluate  whether 
the  licensee  has  taken  appropriate 
actions  to  protect  the  public  health  and 
safety  and  whether  prompt  NRC  action 
is  necessary  to  address  generic  safety 
concerns.  Licensee  compliance  with 
these  reporting  requirements  would  be 
mandatory  whenever  a  significant  event 
occurs. 

Copies  of  the  submittal  may  he 
inspected  or  obtained  for  a  fee  from  the 
NRC  Public  Document  Room.  2120  L 
Street  NW.  (Lower  Level).  Washington. 
DC. 

Comments  and  questions  can  be 
directed  by  mail  to  the  OMB  reviewer: 


Ronald  Minsk.  Office  of  Information  and 
Regulatory  Affairs.  (3150-0132).  NEOB- 
3019,  Office  of  Management  and  Budget, 
Washington,  DC  20503. 

Comments  may  also  be  communicated 
by  telephone  at  (202)  395-3084. 

The  NRC  Clearance  Officer  is  Brenda 
Jo  Shelton.  (301)  492-8132. 

Dated  at  Bethesda,  Maryland,  this  lOtb  day 
of  September,  1993, 

For  the  Nuclear  Regulatory  Commission. 
Gerald  F.  CranfiDrd, 

Designated  Senior  Official  for  Information 
Resources  Management. 
(FR  Doc.  93-23034  Filed  9-20-93;  8.45  ami 
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Licensing  Support  System  Advisory 
Review  Panel 

AGENCY:  Nuclear  Regulatory 

Commission. 

ACTION:  Notice  of  meeting. 

The  Licensing  Support  System 
Advisory  Review  Panel  (LSSARP)  wrill 
hold  a  meeting  on  October  5  and  6, 
1993,  at  the  Emerald  Springs  Inn.  325 
East  Flamingo  Rd..  Las  Vegas.  Nevada. 
The  entire  meeting  will  be  open  to  the 
public  pursuant  to  the  Federal  Advisory 
Committee  Act  (Pub.  L.  94-463,  86  Stat. 
770-776). 

The  Nuclear  Regulatory  Commission 
(NRC)  established  the  LSSARP  in  1989 
to  provide  advice  and  recommendations 
to  the  NRC  and  to  the  Department  of 
Energy  (DOE)  on  topics,  issues,  and 
activities  related  to  the  design, 
development  and  operation  of  an 
electronic  information  management 
system  known  as  the  Licensing  Support 
System  (LSS).  This  system  will  contain 
information  relevant  to  the 
Commission's  future  licensing 
proceeding  for  a  geologic  repository  for 
the  disposal  of  high-level  radioactive 
waste.  Membership  on  the  Panel 
consists  of  representatives  of  the  State  of 
Nevada,  a  coaUtion  of  effected  units  of 
local  government  in  Nevada,  the 
National  Congress  of  American  Indians, 
a  coalition  of  organizations  representing 
the  nuclear  industry.  DOE.  NRC  and  two 
other  agencies  of  the  Federal 
government  which  have  experience 
with  large  electronic  information 
management  systems. 

The  meeting  will  begin  on  October  5, 
1993  at  9  a.m.  and  conclude  at  5  p.m. 
It  will  begin  again  at  8:30  a.m.  on 
October  6. 1993  and  conclude  at 
approximately  12:30  p.m.  The  first  day's 
agenda  will  consist  of  briefings  by  NRC 
and  DOE  and  discussions  by  the  Panel 
members  of  a  modified  approach  for  the 
design  end  operation  of  the  LSS  which 
has  been  proposed  by  the  NRC.  On  the 


second  day,  the  Panel  is  planning  to 
receive  presentations  by  a  representative 
of  the  University  of  Nevada  at  Las  Vegas 
and  by  TRW  on  activities  related  to  the 
electronic  scanning  and  capture  of 
information  for  the  LSS. 

Interested  persons  may  make  oral 
presentations  to  the  Panel  or  file  written 
statements.  Requests  for  oral 
presentations  should  be  made  to  the 
contact  person  Usted  below  as  far  in 
advance  as  practicable  so  that 
appropriate  arrangements  can  be  made. 

For  further  information  regarding  this 
meeting  contact  John  C.  Hoyle,  Office  of 
the  Secretary,  U.S.  Nuclear  Regulatory 
Commission.  Washington,  DC  20555: 
telephone  301-504-1968. 

Dated:  September  15. 1993. 
John  C  Hoyle, 

Advisory  Committee  Management  Officer. 
(FR  Doc.  93-22998  Filed  9-20-93;  8:45  ami 
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Advisory  Committee  on  Reactor 
Safeguards;  Meeting  of  the 
Subcommittee  on  Decay  Heat  Removal 
Systems;  Meeting 

The  ACRS  Subcommittee  on  Decay 
Heat  Removal  Systems  will  hold  a 
meeting  on  October  5. 1993.  room  P- 
422,  7920  Norfolk  Avenue,  Bethesda. 
MD. 

The  meeting  will  be  open  to  public 
attendance. 

The  agenda  for  the  subject  meeting 
shall  be  as  follows: 

Tuesday.  Octobers,  1993-12:30 p.m.  until 
the  conclusion  of  business 

The  Subcommittee  will  review  the 
proposed  rule  to  address  resolution  of 
Generic  Safety  Issue-23,  "Reactor  Coolant 
Pump  Seal  Failure."  The  purpose  of  this 
meeting  is  to  gather  information,  analyze 
relevant  issues  and  facts,  and  to  formulate 
proposed  positions  and  actions,  as 
appropriate,  for  deliberation  by  the  full 
Committee. 

Oral  statements  may  be  presented  by 
members  of  the  public  with  the  concurrence 
of  the  Subcommittee  Chalnnan;  written 
statements  will  he  accepted  and  made 
available  to  the  Conunittee.  Recordings  will 
be  permitted  only  during  those  portions  of 
the  meeting  when  a  transcript  is  being  kept, 
and  questions  may  be  asked  only  by  meml)ers 
of  the  Subcommittee,  its  consultants,  and 
staff.  Persons  desiring  to  make  oral 
statements  should  notify  the  ACRS  staff 
member  named  below  as  Ear  In  advance  as  is 
practicable  so  that  appropriate  arrangements 
can  he  made. 

During  the  initial  portion  of  the  meeting, 
the  Subcommittee,  along  with  any  of  its 
consultants  who  may  be  present,  may 
exchange  preliminary  views  regarding 
matters  to  be  considered  during  the  balance 
of  the  meeting. 
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Tha  Sdbcommtftm  win  then  hear 
prwvntation  by  and  hold  discussions  with 
representatives  of  the  NKC  staff,  the  nuclear 
industry,  their  coosuhantj  and  other 
interested  persons  regarding  this  review. 

Further  informatioD  regftrding  topics 
to  be  dlsctissed.  whathar  th«  meetixw 
has  been  cancelled  or  rescfaedul«d7me 
Chairman's  ruling  on  requests  for  the 
opportunity  to  present  oral  statements 
and  the  time  allotted  therefor  can  be 
obtained  by  a  prepaid  telephone  call  to 
the  cognizant  ACRS  staff  engineer,  Mr. 
Paul  Boehnert  (telephone  301/402- 
8558)  between  7:30  a.m.  and  4:15  p.m. 
(EDTl.  Persons  planning  to  attend  this 
meeting  are  urged  to  contact  the  above 
named  individual  one  or  two  days 
before  the  scheduled  meeting  to  be 
advised  of  any  changes  in  schedtile,  etc., 
that  may  have  occurred. 

Dated:  September  14, 1993. 
Sam  DutUBtmrnj, 
Chief,  NudearBeoctors  Broach. 
(FR  Doc  93-23037  Filed  »~20-93;  •:4&  ami 
BiLLMS  cooe  7«a»-«i-a 


Advisory  Committee  on  Reactor 
Safeguards;  Meeting  of  ttie 
Subcommittee  on  Mechanicai 
Components;  Meeting 

The  ACRS  Subcommittee  on 
Mechanical  Components  will  hold  a 
mwHting  on  October  5, 1993,  room  P- 
110,  7920  Norfolk  Avenue,  Bethesda, 
MD. 

The  meeting  will  be  open  to  public 
attendance. 

The  agenda  for  the  subject  meeting 
shall  be  as  follows: 

Tvmtdof.Octaktr  S.  19»-aM  m^m.  mmtt 
the  conclusioa  afbmawea 

Tbe  StibcoiranittM  will  diacus  lbs  ttatm 
of  the  oBgDiag  NRC  aad  induatiy  acttvitlM 
associated  witii  monr-cpenteb  vahras,  check 
valves,  butterfly  vaivw,  aad  othai  wkled 
matters.  The  pufpoaa  of  this  meetiag  is  to 
gather  infonnation,  analyzs  relevant  issues 
and  bets,  and  to  fbnnuiata  proposed 
positions  and  actions,  as  appfopziata,  for 
deliberation  by  the  full  Committee. 

Oral  statements  may  be  prssentett  by 
members  ef  the  pnbUc  with  the  coneiBrence 
of  the  Sntacommittee  Chairaaan;  written 
statemanti  wiU  be  eccxptod  and  mada 
available  to  the  CoeunittN.  Recardings  will 
be  pemiiittad  oaiy  durijog  thoae  poitioas  of 
the  meeting  whaa  a  transcript  is  being  kept, 
aad  questions  may  be  asked  only  by  members 
of  the  Subcommittee,  its  consultants,  and 
staff.  Persons  denring  to  make  oral 
statements  Aoirid  Bot^  the  AC31S  staff 
member  named  below  as  far  in  advance  as  is 
practicable  an  that  appropriate  arrangaomiita 
can  be  made. 

During  the  initial  poctloa  of  tha  meeting, 
the  SubcommitlBB,  uoBgwith  soy  ef  its 
consubaalswk 


matters  to  be  considered  during  the  b^lanrs 
of  the  meetiDg. 

The  Subcommittee  w:!!  then  hear 
presentations  by  and  held  discussioBS  with 
representativM  of  the  NRC  staff  and  its 
consuilasts.  industry,  aad  other  interested 
persoos  regarding  this  review. 

Further  infcHtnatioc  regarding  topics 
to  be  discussed,  the  scheduling  of 
sessions  open  to  the  public,  whether  the 
meeting  has  been  cancelled  or 
rescheduled,  the  Chairman's  ruling  on 
requests  for  the  opportunity  to  present 
oral  statements  ana  the  time  allotted 
therefor  can  be  obtained  by  a  prepaid 
telephone  call  to  the  cognizant  ACRS 
staff  engineer,  Mr.  Elptdio  Igne 
(telephooa  301/492-6192)  between  7:30 
a.m.  and  4:15  p.m.  (EDT).  Persons 
planning  to  attend  tliis  meeting  axe 
urged  to  contact  the  a  x>v«  named 
individual  one  or  two  days  before  the 
scheduled  meeting  to  be  advised  of  any 
changes  in  schedule,  ate,  that  may  have 
occuired. 

Dated:  September  14, 19e3. 
Sam  DuraiswaBy, 
Chief,  Nuclear  Reacton  Branch. 
[FR  Doc.  93-23032  Filed  9-20-93;  8:45  ami 
BIUMQ  COOe  TSSS-OMi 


Advieory  CommlHiee  on  n—ctor 
Satsguarde;  Subcommltlee  on 
Imprawad  light  Water  Reactors; 

Meesing 

The  ACRS  Stibcom^ttee  on 
Improved  Light  Watei-  Reactors  will 
boLd  a  meeting  on  Oc.ober  6, 1993.  in 
room  P-110,  7920  Norfolk  Avenue, 
Bethesda,  MD. 

The  entire  meeting  wlD  be  open  to 
public  attendance. 

The  agenda  for  tfae  .'Mibject  meeting 
shaU  be  as  fi^ows: 

Wednesday,  October  6, 1993 — 6:30  a.m.  until 
tl^0)nclusion  of  business 

The  Subcommittee  will  begin  its  review  of 
the  NKC  staff's  Safety  Evaluation  Report  for 
pe  Electric  Power  Itesearch  histitute  (EPRI) 
passive  LWR  Utihty  Re^olivuieuts  docnmenl 
The  purpose  of  this  meeting  is  to  gather 
information,  analyze  rekvant  hsues  and 
bets,  and  to  formulate  p'^oposed  positions 
and  actions,  as  appropriate,  ka  deliberatioD 
by  the  full  Committee. 

Oral  statements  may  bo  presented  by 
members  of  the  public  w;tn  the  concurrence 
of  the  Sobctnnraittee  OieinBac;  wntten 
statements  will  be  acceptad  and  made 
available  to  the  Committoe.  Raoocdings  will 
be  permitted  only  during  those  pottions  of 
the  meeting  whan  a  tzaoscript  is  baiag  kept, 
and  questions  may  be  asked  only  fay  members 
of  the  Sabcemmittee,  its  consultants,  and 
staff.  Persons  desiring  to  make  oraf 
statements  shuulU  uulify  the  ACRS  staff 

'named  below  as  £ar  in  advance  as  is 


practicable  so  that  appropriate  airangements 
bemad« 


During  the  initial  portion  of  the  meeting, 
the  Subcommittee,  aJong  with  any  of  its 
consultants  who  may  be  present,  may 
exchange  prehmiaary  views  regarding 
matters  to  be  considared  during  tbe  batonce 
of  the  meeting. 

The  Subcommittee  wil]  then  hear 
preeentatioos  by  and  hotd  discussicns  wiA 
representativae  of  the  NRC  staff  and  >U 
consuitant&,  EPRI  representatives,  and  other 
interested  persons  regardmg  this  review. 

Further  information  regarding  topics 
to  be  discussed,  the  scheduling  of 
sessions  open  to  the  public,  whether  tbe 
meeting  has  been  cancelled  or 
rescheduled,  the  Chairman's  ruling  on 
requests  for  the  opportunity  to  present 
oral  statements  and  the  time  allotted 
therefor  can  be  obtained  by  a  prepttd 
telephone  call  to  the  cognizant  ACRS 
staff  engine«.  Dr.  Medliat  EU-Ztftawy 
(telephone  301/492-9901)  between  7:30 
a.m.  and  4:15  p.m.  (EDT).  Persons 
planning  to  attend  this  meeting  are 
urged  to  contact  the  above  named 
individual  one  or  two  days  before  the 
scheduled  meeting  to  be  advised  of  any 
changes  in  schedule,  etc.,  that  my  have 
occxured. 

Dated:  September  14, 1993. 
Sam  Duraiswemy, 
Chief,  NudeoT  Reactors  Branch. 
[FR  Doc.  93-23033  FUed  9-20-93;  »:45  ami 
aaxsM  cooc  «aa-«i-M 


[OeciiatNe.SO-a«r) 

DetroH  Edtoon  Co^  Ferml-2;  Denial  of 
Amendment  to  Feclllty  Operating 
Ucanca  and  Opportunity  for  Hearing 

The  U.S.  Nuclear  Regulatory 
Commission  (the  Commission)  has 
partially  denied  a  request  by  Detroit 
Edison  Company,  (DECo  licensee)  for  an 
amendment  to  Facility  Operstii^ 
License  No.  NPF-43  issued  to  the 
licensee  for  operation  of  the  Fenni-2 
facility,  located  in  Monroe  Coimty, 
Michigan.  Notice  of  Consideration  of 
Issuance  of  this  »— nHmant  was 
published  in  the  Federal  Register  on 
September  18, 1991  (56  FR  47233). 

The  purpose  of  the  licensee's 
amendment  request  was  to  moire 
completed  license  conditions  from  tbe 
Facility  Operating  License. 

The  NRC  staff  has  concluded  that  the 
licensee's  request  cannot  ntlly  be 
granted.  The  licwnsee  was  notified  of  tin 
Commission's  denial  of  the  proposed 
change  by  a  letter. 

By  October  21, 1993,  the  licensee  mey 
demand  a  hearing  with  ngpecX  te  the 
denial  described  above.  Any  pessoB 
whose  interest  m^  be  affscted  by  this 
proceediBg  msj  file  a  written  pedtfoa 
for  neve  to  urtwene. 
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A  request  for  hearing  or  petition  for 
leave  to  intervene  must  be  filed  with  the 
Secretary  of  the  Commission,  U.S. 
Nuclear  Regulatory  Commission, 
Washington.  DC  20555.  Attention: 
Docketing  and  Services  Branch,  or  may 
be  delivered  to  the  Commission's  Public 
E)ocument  Room,  the  Gelman  Building, 
2120  L  Street  NW..  Washington.  DC  by 
the  above  date. 

A  copy  of  any  petitions  should  also  be 
sent  to  the  Office  of  the  General 
Counsel,  U.S.  Nuclear  Regulatory 
Commission,  Washington,  DC,  20555, 
and  to  John  Flynn.  Esq.,  Detroit  Edison 
Company,  1000  Second  Avenue,  Detroit, 
Michigan  48226,  attorney  for  the 
licensee. 

For  further  details  with  respect  to  this 
action,  see  (1)  the  application  for 
amendment  dated  November  14, 1990, 
and  (2)  the  Commission's  letter  to  the 
licensee  dated  September  7, 1993. 

These  documents  are  available  for 
public  inspection  at  the  Commission's 
Public  Dociunent  Room,  the  Gelman 
Building,  2120  L  Street  NW., 
Washington,  DC  and  at  the  Monroe 
County  Library  System,  3700  South 
Custer  Road,  Monroe,  Michigan  48161. 
A  copy  of  item  (2)  may  be  obtained 
upon  request  addressed  to  the  U.S. 
Nuclear  Regulatory  Commission, 
Washington,  DC.  20555,  Attention: 
Document  Control  Desk. 

Dated  at  Rockville,  Maryland,  this  7th  day 
of  September,  1993. 

For  the  Nuclear  Regulatory  Commission. 
William  M.  Dean. 

Acting  Project  Director,  Project  Directorate 
UI-l,  Division  of  Reactor  Projects— ni/IV/V. 
Office  of  Nuclear  Reactor  Regulation. 
[FR  Doc.  93-23035  Filed  9-20-93;  8:45  ami 
snjjNG  cooe  rsM-oi-M 


OFFICE  OF  PERSONNEL 
MANAGEMENT 

Federal  Employees  Retirement 
System;  Normal  Cost  Percentages 

AGENCY:  Office  of  Personnel 

Management. 

action;  Notice. 

SUMMARY:  The  Office  of  Personnel 
Management  (OPM)  is  providing  notice 
of  revised  normal  cost  percentages  for 
employees  covered  by  the  Federal 
Employees  Retirement  System  (FERS) 
Act  of  1986. 

DATES:  The  revised  normal  cost 
percentages  are  effective  at  the 
beginning  of  the  first  pay  period 
commencing  on  or  after  October  1, 1994. 

Agency  appeals  of  the  normal  cost 
percentages  must  be  filed  no  later  than 
March  21, 1994. 


ADDRESSES:  Send  or  deliver  agency 
appeals  of  the  normal  cost  percentages 
to  the  Board  of  Actuaries,  care  of  Curtis 
J.  Smith,  Associate  Director  for 
Retirement  and  Insurance.  Office  of 
Personnel  Management,  room  4A10, 
1900  E  Street  NW.,  Washington,  DC 
20415. 

Send  requests  for  actuarial 
assumptions  and  data  to  the  Office  of 
the  Actuary,  room  4307  STOP,  Office  of 
Personnel  Management,  Washington, 
DC  20415. 

FOR  FURTHER  INFORMATION  CONTACT: 
Harold  L.  Siegehnan.  (202)  606-0299. 

SUPPLEMENTARY  INFORMATION:  The  FERS 
Act  of  1986,  Public  Law  99-335,  created 
a  new  retirement  system  for  some 
Federal  employees.  Section  8423  of  title 
5,  United  States  Code,  as  added  by  the 
FERS  Act  of  1986,  provides  for  the 
payment  of  the  Government's  share  of 
the  cost  of  the  retirement  system  under 
FERS.  Employees'  contributions  are 
established  by  law  and  constitute  only 
a  small  fraction  of  the  cost  of  funding 
the  retirement  system;  employing 
agencies  are  required  to  pay  the 
remaining  costs.  The  amount  of  funding 
required,  known  as  "normal  cost,"  is  the 
entry  age  normal  cost  of  the  provisions 
of  FERS  that  relate  to  the  Civil  Service 
Retirement  and  Disability  Fund  (Fund). 
The  normal  cost  must  be  computed  by 
0PM  in  accordance  with  generally 
accepted  actuarial  practice  and 
standards  (using  dynamic  assimiptions). 
Subpart  D  of  part  841  of  title  5,  Code  of 
Federal  Regulations,  regulates  how 
normal  costs  are  determined. 

The  Board  of  Actuaries  of  the  Qvil 
Service  Retirement  System  has  changed 
its  economic  assumptions.  See  5  CFR 
841.405.  The  economic  assumptions 
are— 


Before 
change 
(percent) 

Revised 
(percent) 

Rate  of  Inflation 

General  salary  in- 
creases  

5.0 

5.0 
7.0 

4.5 
4.5 

Interest  

7.0 

Law  enforcement  officers,  fire- 
fighters, and  employees  under 
section  302  of  the  Central  Intel- 
ligence Agency  Act  of  1964  for 
Certain  Employees  

Air  traffic  controllers  

Military  resen/e  technicians 

Employees  under  section  303  of 
the  Central  Intelligence  Agency 
Act  of  1964  for  Certain  Ernploy- 
ees  (when  serving  abroad) 

All  other  employees 


Percent 


25.6 
23.2 
12.1 


17.1 
12.2 


Based  on  the  new  economic 
assumptions,  0PM  has  determined  the 
normal  cost  percentage  for  each  category 
of  employees  under  §  841.403  of  title  5, 
Code  of  Federal  Regulations.  The 
Government-wide  normal  cost 
percentages,  including  the  employee 
contributions,  are  as  follows: 


Under  §  841.408  of  title  5,  Code  of 
Federal  Regulations,  these  normal  cost 
percentages  are  effective  at  the 
beginning  of  the  first  pay  period 
commencing  on  or  after  October  1, 1994. 
This  gives  agencies  as  much  time  as 
possible  to  budget  for  changes  in 
retirement  costs. 

The  time  limit  and  address  for  filing 
agency  appeals  under  §§  841.409 
through  841.412  of  title  5,  Code  of 
Federal  Regulations,  are  stated  in  the 
DATES  and  ADDRESSES  sections  of  this 
notice. 

Office  of  Persounel  Management. 
Patricia  W.  Lattimore, 
Acting  Deputy  Director. 
(FR  Doc.  93-23085  Filed  9-20-93;  8:45  am) 

BILLJNO  CODE  OaS-OI-H 


SECURITIES  AND  EXCHANGE 
COMMISSION 

[Release  Na  34-32902;  File  No.  SR-Amex- 
91-33] 

Self-Regulatory  Organizations;  Notice 
of  Rling  and  Order  Granting 
Accelerated  Approval  to  a  Proposed 
Rule  Change  by  the  American  Stock 
Exchange,  Inc.,  Relating  to  an 
Extension  and  Expanaion  of  the  Pilot 
Program  for  Position  Limit  Exemptions 
for  Hedged  Equity  Option  Positions 

September  14, 1993. 

Pursuant  to  section  19(b)(1)  of  the 
Securities  Exchange  Act  of  1934 
("Act"),  15  U.S.C.  788(b)(1).  notice  is 
hereby  given  that  on  E)ecember  6, 1991, 
the  American  Stock  Exchange,  Inc. 
("Amex"  or  "Exchange")  filed  writh  the 
Securities  and  Exchange  Commission 
("Commission"  or  "SEC")  the  proposed 
rule  change  as  described  in  Items  I  and 
n  below,  which  Items  have  been 
prepared  by  the  self-regulatory 
organization.!  The  Commission  is 


Meirbecs  ..« ~ 

CongresBional  etnployeee 


Percent 


19.1 
18.2 


>  On  Septanbar  13. 1993,  the  Amex  amended  its 
propoMl  to  T«quMt  an  ictenrion  of  the  pilot 
program  tfarough  Nov«nbar  17, 1993.  See  Lenar 
from  dain  McGrath.  Special  Counaat.  Darirativ* 
Secuiitiaa,  Abmk.  to  Ridivd  Zack.  Branch  Chief. 
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publishing  this  notice  to  solicit 
comments  on  th«  proposed  raFe  change 
from  interested  persons. 

I.  Setf-ReguUtory  Qrga&ixtttiaa's 
SUtement  of  tk*  Tern*  of  Substance  of 
the  Proposed  Rule  Ckaiige 

The  Amex  proposes  to  extend  until 
November  17, 1993,  its  pilot  program  for 
position  limit  exranptions  for  hedged 
equity  option  positions  ("Equity  Hedge 
Exemption").  The  Exchange  also 
proposes  to  add  securities  convertible 
into  the  underlying  stocks  to  be  a  basis 
for  the  Equity  Hedge  Exemption. 

The  text  of  the  proposed  rule  change 
is  available  at  the  Office  of  the 
Secretary,  Amex,  and  at  the 
Commission. 

n.  Self-Regulatory  Organizatioa'a 

Statement  of  die  Purpose  of,  and 
Statutory  Basis  fior,  the  Proposed  Rule 
Change 

In  its  filing  with  the  Commission,  the 
self-regulatory  organization  included 
statements  concerning  the  purpose  of, 
and  statutory  basis  for,  the  proposed 
rule  change  and  discussed  any 
commmts  it  received  on  the  proposed 
rule  change.  The  text  of  these  statements 
may  be  examined  at  the  places  specified 
in  Item  IV  below.  The  self-regulatory 
organization  has  prepared  summaries, 
set  forth  in  secticms  (A),  (B),  md  (C) 
below,  of  the  most  significant  aspects  of 
suth  statements. 

A.  Self-Regulatoij  (ionization 's 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for.  tiie  Proposed  Rule 
Change 

In  May  1988,  the  Commission 
approved  a  two-year  pilot  program  by 
the  Amex  that  provides  for  limited 
exemptions  from  applicable  equity 
option  position  limits.^  Position  Umits 
for  equity  positions  are  determined  in 
accoidance  with  a  three-tiered  system 
based  on  the  number  at  shares  of  the 
underlying  security  outstanding  and  the 
underlying  security's  trading  voiume.> 
The  Alex's  pilot  program  provides  for 
exemptions  from  applicable  ec^ty 
option  position  liniits  for  accounts 
which  have  established  one  of  the  four 
commonly  used  hedged  positions  on  a 
limited  one-for-one  basis,  i.e.,  long  stock 
and  short  call,  long  stock  and  long  put. 
short  stock  and  long  call,  and  short 
stock  and  short  put.  The  maximum 


Option*  Brmch.  Division  of  Markat  Regntation. 
Commistioa,  iaVti  SapUariMi  13, 1903. 

a  Saa  SecailtiM  R»rh«iig»  Act  Rotoua  N»  2S73a 
(May  24. 19M).  S3  PR  20201.  Tba  pikN  pMflnai 
vn»  most  recantly  oxtandad  in  April  1991.  Sm 
Secuhtiat  Excbang*  Act  RalaMa  No.  ZVOM  CApril 
4,  1991).  50  FR  145S81 

*  S«e  Amax  Rula  904,  Commentary  .09. 


position  that  may  be  established 
pursuant  to  the  exemption,  however, 
may  not  exceed  twice  the  pres«it 
position  limit.  The  exemption  also 
provides  that  exercise  limits  still 
correspond  to  position  limits,  such  that 
investors  are  allowed  to  exercise,  during 
any  five  consecutive  business  days,  the 
number  of  option  contracts  set  forth  as 
the  position  Hmit,  as  well  as  those 
contracts  purchased  piirsuant  to  the 
position  hmit  exemption. < 

The  Exchange  now  requests  (1)  an 
extension  of  the  Equity  Hedge 
Exemption  pilot  program  until 
November  17, 1993,  and  (2)  an 
expansion  of  the  securities  efigible  to 
serve  as  the  basis  fbr  the  underlying 
hedged  positions  to  include  securities 
convertible  into  the  relevant  underlying 
stodcs. 

First,  with  respect  to  extending  the 
existing  pilot  program,  dM  Exchange 
represoiits  that  during  the  period  that 
the  program  has  been  in  operation,  it 
has  monitored  various  aspects  of  the 
program  including  (1)  The  types  of 
investors  using  the  exemption;  (2)  the 
size  of  the  options  portions  held 
pursuant  to  the  exemption;  and  (3)  any 
customer  complaints  or  disciplinary 
actions  resulting  from  the  operation  of 
the  pilot  program.  As  anticipated  when 
the  initial  pilot  program  was  approved, 
the  Amex  represents  that  the  hedge 
exemption  has  been  utilized  by 
institutional  investors  and  market 
professionals  who  have  found  the  hedge 
exemption  very  useful  in  offsetting  the 
risk  attendant  to  their  stock  positions. 
Moreover,  during  the  period  that  the 
program  has  been  in  operation,  the 
Exdhange  represents  that  it  has  not 
experienced  any  significant  problems 
writh  the  implementation  of  the  pilot. 
Additionally,  at  the  request  of  the 
Commission,  in  March  1991,  the 
Exchange  implemented  several 
additional  prtxredures  to 
comprehensively  monitor  for  intra-day 
equity  option  position  limit  hedge 
exemption  violations. s 

Second,  the  Exchange  proposes  to 
expand  the  types  of  securities  eligible  to 
serve  as  the  basis  iot  the  underljnng 
hedge  positions  to  include  seaarities 
convertible  into  the  relevant  underlying 
stocks.  Specifically,  the  Exchange 
proposes  to  include  acononically 
•quivalent  instruments  such  as 
preferred  shares  and  convertible  bonds. 
In  all  instances,  tha  Exchange  represents 
that  its  siirveillance  staiif  will  continue 


«  Sae  Amex  Rula  935. 

•  Sae  latter  from  Elian  T.  Eaaikc,  Sanioc  Anomay. 
Amex,  to  Thomas  Gira,  Branch  ChiaC  Optiona 
Regulation.  Division  of  Marke  Regulation,  SEC 
dated  March  14, 1991. 


to  wvisur  each  apphcation  to  determine 
a  position's  aligiDility  for  the  poKilioa 
limit  exemption  and  track  the  positions 
and  dollar  values  of  the  instmoMzits. 
The  Exchange  beUeves  that  expanding 
the  scope  of  the  hedge  exemption 
should  increase  hquidity  in  the  equity 
options  markets  by  aliowing  investors 
with  long  stock  portfolios  to  hedge  then 
risks,  without  increasing  the  possibility 
of  market  manipulation  and  oi&ruptioa 
in  the  market  for  the  underlying 
security.  The  maximum  position 
permitted  on  the  same-side-of-the- 
market  in  a  particular  option  will 
remain  at  twice  the  preseat  position 
limit. 

The  Exnbenge  believes  that  the  E^ily 
Hedge  Exemption  pilot  program  is 
consistent  with  the  requirements  oi  the 
Act  and  the  rules  and  regulations 
thereunder  applicable  to  the  Exchange 
since  it  will  give  investors  the  abilky  to 
hedge  their  portk)lios  while  increasing 
the  depth  and  liquidity  of  the  optioos 
maiketpkce,  without  increasing  the  nA 
of  market  manipulation  or  dismption. 
Therefore,  the  Exchange  beheves  thet 
the  proposed  nile  change  specifically  is 
consistent  with  section  6(bK5)  of  the  Act 
which  provides  in  pertinent  part  that 
the  rules  of  the  Exdiange  must  be 
designed  to  promote  just  and  equitable 
pnnciples  of  trade  and  to  protect  the 
investing  public. 

B.  Self-Regulatory  Organization's 
Statement  on  Burden  on  Competition 

The  Amex  believes  that  the  prcpoaed 
rule  change  will  not  impose  a  burden  en 
competition. 

C.  Self-Regulatory  Organization 's 
Statement  on  Comments  on  the 
Proposed  Rule  Change  Received  from 
Members,  Participants,  or  Others 

The  Amex  received  several 
unsolicited  requests  from  investiva 
seeking  to  obtain  exemptions  from 
position  limits  by  hedging  their  option 
in  RJR  Nabisco  Holdings  Corp  ("RPP^ 
with  their  positions  in  the  preferred 
stodc  of  RJR. 

m.  Date  of  ECEectrreneaa  of  the 
Propoaed  Rule  Change  aad  Tiintng  bar 
Commiasion  Action 

The  Exchange  reqiiests  thet  the 
proposed  rule  change  be  given 
accelerated  effectiveness  pursuant  to 
section  19(b)(2)  of  the  Act. 

The  Commission  finds  that  the 
proposed  rule  change  is  consistent  with 
the  requirements  of  the  Act  and  the 
rules  and  regulations  thereunder 
applic^le  to  a  national  securities 
exchange,  and,  in  particular,  the 
requirements  of  section  6(bU5) 
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thereunder."  Specifically,  the 
Commission  concludes,  as  it  did  when 
approving  the  commencement  and 
extension  of  the  pilot,  as  well  as  similar 
programs  by  the  other  options 
exchanges/  that  the  Amex  proposal  to 
provide  for  increased  position  and 
exercise  Umits  for  equity  options  in 
circumstances  where  those  excess 
positions  are  fully  hedged  with 
offsetting  stocic  positions  will  provide 
greater  depth  and  liquidity  to  the  market 
and  allow  investors  to  hedge  their  stock 
portfolios  more  effectively,  without 
significantly  increasing  concerns 
regarding  intermarket  manipulations  or 
disruptions  of  either  the  options 
markets  or  the  underlying  stock  market. 

In  addition,  with  respect  to  the 
Exchange's  proposal  to  expand  the  types 
of  securities  eligible  to  serve  as  the  basis 
for  the  underlying  hedge  position  to 
include  convertible  securities,  the 
Commission  believes  such  expansion  is 
consistent  with  the  Act  because  it  will 
allow  investors  to  use  instruments  that 
are  economically  equivalent  to  stocks 
more  efficiently  and  effectively  for 
purposes  of  hedging  their  equity  options 
positions.'  Specifically,  because  the 
value  of  a  convertible  security  likely 
will  fluctuate  in  tandem  with  the  value 
of  the  security  that  it  is  convertible  into, 
the  Commission  believes  investors  with 
positions  in  convertible  securities 
should  be  able  to  hedge  their  positions 
with  equity  options  to  the  same  extent 
that  investors  with  long  or  short 
positions  in  the  underlying  security  can. 
Moreover,  as  with  the  original  pilot 
program,  the  Commission  believes  the 
expansion  of  the  pilot  program  to 
include  convertible  securities  likely  will 
enhance  the  depth  and  liquidity  in  the 
Exchange's  options  markets.  In  addition, 
because  the  pilot  program  still  requires 
the  positions  in  the  convertible 


MSL'.SC.  78f(6)(5)(1982). 

'  The  Commi5sion  has  approved  similar  equity 
hedge  exemption  pilot  programs  by  the  Chicago 
Board  Optiocs  Exchange  ("CBOE' ).  New  York 
Stock  Exchange  ("NYSE"),  and  the  Philadelphia 
Stock  Exchange  ("PHLX").  See  Secuntifis  Exchange 
Act  Release  Nos.  25738  (May  24,  1988).  53  FR 
20201:  29436  (July  12.  1991).  56  FR  33317:  and 
25811  (June  20,  1988).  53  FR  23821. 

•  The  Commission  expects  ths  Exchange  to 
determine  on  a  case-by-case  basis  whether  an 
instrument  that  is  being  used  as  the  ba^is  for  the 
underlying  hedged  position  is  raadily  convertible 
into  the  security  undsrlying  Lhe  corresponding 
option  position.  In  this  regard,  the  Commission 
specifically  finds  that  an  instrument  which  will 
become  convertible  into  a  security  at  a  future  date, 
but  which  is  not  presently  convertible,  is  not  a 
"convertible"  security  for  purposes  of  the  Equity 
Hedge  Exemption  pilot  program  until  the  date  it 
becomes  convertible.  Of  course,  if  a  convertible 
security  used  to  hedge  an  option  position  was 
called  for  redemption  by  the  issuer,  the  security 
would  have  to  be  convened  into  the  underlying 
security  munediataly  or  the  corresponding  option 
position  reduced  accordingly. 


securities  and  the  corresponding 
options  to  be  fully  hedged,  the 
Commission  believes  the  expansion  will 
not  significantly  increase  concerns 
regarding  intermarket  manipulations  or 
disruptions  of  either  the  options 
markets  or  the  underlying  stock  market. 
Lastly,  the  Commission  notes  that  the 
Exchange's  pilot  program  for  position 
limit  exemptions  for  hedged  positions 
involved  broad-based  stock  index 
options  already  has  been  expanded  to 
include  convertible  securities.^ 
Accordingly,  the  Commission  believes  it 
is  appropriate  and  consistent  with  the 
Act  to  expand  the  pilot  program  to 
include  convertible  securities. 

The  Commission  also  notes  that 
before  the  pilot  program  can  be 
approved  on  a  permanent  basis  the 
Amex  must  provide  the  Commission 
with  a  report  on  the  operation  of  the 
pilot.  Specifically,  the  Amex  must 
provide  the  Commission  with  details  on 
(1)  the  frequency  with  which  the 
exemptions  have  been  used;  (2)  the 
types  of  investors  using  the  exemptions; 
(3)  the  size  of  the  positions  established 
pursuant  to  the  pilot  program;  (4)  what 
types  of  convertible  securities  are  being 
used  to  hedge  positions  and  how 
frequently  convertible  securities  have 
been  used  to  hedge;  (5)  whether  the 
Exchange  has  received  any  complaints 
on  the  operation  of  the  pilot  program; 
(6]  whether  the  Exchange  has  taken  any 
disciplinary  action  against,  or 
commenced  any  investigations, 
examinations,  or  inquiries  concerning, 
any  of  its  members  for  any  violation  of 
any  term  or  condition  of  the  pilot 
program;  (7)  the  market  impact,  if  any, 
of  the  pilot  program;  and  (8)  how  the 
Exchange  has  implemented  surveillance 
procedures  to  ensure  compliance  with 
the  terms  and  conditions  of  the  pilot 
program. 

The  Commission  finds  good  cause  for 
approving  the  proposed  rule  change 
prior  to  the  thirtieth  day  after  the  date 
of  publication  of  notice  of  filing  thereof 
in  the  Federal  Register  so  that  the  pilot 
program  will  not  lapse.  In  addition, 
because  there  have  been  no  adverse 
comments  concerning  the  pilot  program 
since  its  implementation  and  because  of 
the  importance  of  maintaining  the 
quality  and  efficiency  of  the  Amex's 
markets,  the  Commission  believes  good 
cause  exists  to  approve  the  extension 
and  expansion  of  the  pilot  program  on 
an  accelerated  basis. 


"See  Securities  Exchange  Act  Release  No.  24556 
(June  5,  1987).  52  FR  22695  (order  approving  File 
No.  SR-Amex-e7-i6) 


rV.  Solicitation  of  Commentf 

Interested  persons  are  invited  to 
submit  written  data,  views  and 
arguments  concerning  the  foregoing. 
Persons  making  written  submissions 
should  file  six  copies  thereof  with  the 
Secretary.  Securities  and  Exchange 
Commission,  450  Fifth  Street.  NW.. 
Washington,  DC  20549.  Copies  of  the 
submission,  all  subsequent 
amendments,  all  written  statements 
with  respect  to  the  proposed  rule 
change  that  are  filed  with  the 
Commission,  and  all  written 
commimications  relating  to  the 
proposed  rule  change  between  the 
Commission  and  any  person,  other  than 
those  that  may  be  withheld  from  the 
public  in  accordance  with  the 
provisions  of  5  U.S.C.  552,  will  be 
available  for  inspection  and  copying  in 
the  Commission's  Public  Reference 
Section,  450  Fifth  Street,  NW.. 
Washington.  DC.  Copies  of  such  filing 
will  also  be  available  for  inspection  and 
copying  at  the  principal  office  of  the 
above-mentioned  self-regulatory 
organization.  All  submissions  should 
refer  to  the  file  number  in  the  caption 
above  and  should  be  submitted  by 
October  12, 1993. 

It  is  therefore  ordered,  pursuant  to 
section  19(b)(2)  of  the  Act.io  that  the 
proposed  rule  change  (SR-Amex-91- 
33)  is  approved,  and  thereby  that  the 
Equity  Hedge  E.xemption  pilot  program 
is  extended  until  November  17,  1993. 

For  the  Commission,  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority. 

Margaret  H.  McFarland, 
Dep  u  ty  Secretary 

IFR  Doc.  93-23054  Filed  9-20-93;  8:45  am) 
BILUNG  CODE  MIO-OI-M 


[Release  No.  34-32903;  File  No.  SR-CBOE- 
91-44] 

Self-Regulatory  Organizations;  Notice 
of  Filing  and  Order  Granting 
Accelerated  Approval  of  Proposed 
Rule  Change  by  the  Chicago  Board 
Options  Exchange,  Inc.,  Reiat  pg  to 
Extension  of  the  Position  Lio'.it  Hedge 
Exemption  Pilot  Program  for  Stock 
Index  Options 

September  14, 1993. 

Pursuant  to  section  IQfoKl)  of  the 
Securities  Exchange  Act  of  1934 
("Act"),  15  U.S.C.  78s(b)(l),  notice  is 
hereby  given  that  on  November  18, 
1991,  the  Chicago  Board  Options 
Exchange.  Inc.  ("CBOE"  or  "Exchange") 
filed  with  the  Securities  and  Exchange 
Commission  ("SEC"  or  "Commission") 


■0  15  U.S.C.78$(b)(2)  (1982). 
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the  proposed  rule  change  as  described 
in  Items  I  and  n  below,  which  Items 
have  been  prepared  by  the  self- 
regulatory  organization.  The 
Commission  is  publishing  this  notice  to 
solicit  comments  on  the  proposed  rule 
change  from  interested  persons. 

I.  Self-Regulatory  Organization's 
Statement  of  the  Terms  of  Substance  of 
the  Proposed  Rule  Change 

The  CBOE  proposes  to  extend  until 
November  17. 1993.  the  Exchange's 
position  limit  hedge  exemption  pilot 
program  for  stock  index  options  ("index 
hedge  exemption  program")  as 
described  in  Exchange  Rule  24.4, 
Interpretation  .Ol.i  The  text  of  the 
proposal  is  available  at  the  Office  of  the 
Secretary.  CBOE,  and  at  the 
Commission. 

n.  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

In  its  fihng  with  the  Commission,  the 
self-regulatory  organization  included 
statements  concerning  the  purpose  of 
and  basis  for  the  proposed  rule  change 
and  discussed  any  comments  it  received 
on  the  proposed  rule  qhange.  The  text 
of  these  statements  may  be  examined  at 
the  places  specified  in  Item  FV  below. 
The  self-regulatory  organization  has 
prepared  summaries,  set  forth  in 
sections  (A),  (B),  and  (C)  below,  of  the 
most  significant  aspects  of  such 
statements. 


'  In  May  1988,  the  Commission  approved  the 
CXOE's  proposal  to  implement  the  index  hedge 
exemption  program  on  a  one-year  pilot  basis. 
Initially,  the  index  hedge  exemption  program 
allowed  public  customers  [i.e.,  oistomers  whose 
trades  would  be  eligible  for  placement  on  the 
CBOE's  public  limit  order  book  under  Exchange 
Rule  7.4)  to  apply  for  a  "hedge  exemption"  from 
broad-based  index  option  position  limits.  To  qualify 
for  a  "hedge  exemption,"  public  customers, 
primarily  large  institutional  investors,  must  hold 
qualifled  portfolios  of  stock.  See  Sectuities 
Exchange  Act  Release  No.  2S739  (May  24, 1988).  S3 
FR  20204  (order  approving  File  No.  SR-CBOB-87- 
25)  ("Pilot  Approval  Order").  In  September  1989, 
the  Commission  approved,  through  September 
1990.  a  revised  pilot  program  that  (1)  expanded  the 
scope  of  the  hedge  exemption  to  include  short  stock 
positions  and  (2)  the  securities  eligible  to  serve  as 
the  underlying  basis  of  the  hedging  stock  portfoUo 
position  to  include  securities  economically 
equivalent  to  the  underlying  stocks,  such  as 
securitiee  that  are  readily  convertible  into  stock.  See 
Securities  Exchange  Act  Release  No.  27322 
(September  29. 1989),  54  FR  41899  (order  approving 
File  No.  SR-CBOE-89-08)  ("Pilot  Extension 
Order"). 


(A)  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of.  and 
Statutory  Basis  for.  we  Proposed  Rule 
Change 

(l)Ptirpose 

The  CBOE  proposes  to  extend  the 
index  hedge  exemption  pilot  program 
through  November  17. 1993.  The 
Exchange  proposes  no  chances  to  the 
operation  or  application  of  the  pilot 
program,  although  it  proposes  to  add 
paragraph  (j)  to  CBOE  Rule  24.4, 
Interpretation  .01  to  codify  the  pilot's 
expiration  date  to  ensure  that  the  pilot's 
expiration  is  not  overlooked  in  the 
future.  The  CBOE  notes  that 
approximately  ten  customer  accounts 
currently  utihze  the  exemption  and  that 
the  Exchange  has  experienced  increased 
interest  in  the  pilot  program  since  it  was 
expanded  in  1989. 

In  1988.  the  Commission  approved 
the  index  hedge  exemption  pilot 
program,  which  allows  public 
customers  to  apply  for  a  'hedge 
exemption"  from  broad-based  index 
option  position  hmits.2  Specifically,  the 
pilot  program  permits  the  CBOE  to 
exempt  from  its  position  limits  any 
positions  in  broad-based  index  options 
traded  on  the  Exchange  that  are  hedged 
against  qualified  portfolios  of  stock.  The 
maximum  size  of  an  exempted  position, 
however,  cannot  exceed  75,000 
contracts,  regardless  of  the  size  of  the 
underlying  stock  portfolio. 

In  September  1989.  the  Commission 
approved,  through  September  29, 1990, 
a  revised  hedge  exemption  program 
which  (1)  expanded  the  scope  of  the 
hedge  exemption  to  permit  an 
exemption  for  index  options  hedging 
portfolios  short  stock  positions  and  (2) 
expanded  the  types  of  securities  eligible 
to  serve  as  the  basis  for  the  underlying 
hedged  stock  portfoUo  position  to 
include  convertible  securities.  3 
Accordingly,  imder  the  revised  pilot 
program,  qualified  public  customer 
accounts*  with  short  stock  positions 
may  hedge  their  positions  with  long 
calls  or  short  puts,  and  receive  the  same 
hedge  exemption  that  a  qualified 
portfoUo  with  net  long  positions  in 
common  stocks  would  receive. 

In  addition,  the  pilot  program  was 
revised  to  allow  securities  readily 
convertible  into  stock  and,  in  the  case 
of  convertible  bonds,  those  that  are 
economically  convertible  into  common 


>  See  Pilot  Approval  Order,  supra  note  1. 

3  See  Pilot  Extension  Order,  mpra  note  1. 

4  To  be  qualified,  a  public  customer  must  hold  a 
net  long  or  short  position  in  a  portfoUo  of  at  least 
20  stocks,  none  of  which  accounts  for  more  than 
15%  of  the  value  of  the  portfolio.  In  addition,  the 
portfolio  must  consist  of  stocks  from  four  difierent 
industry  groups. 


stock,  to  be  included  in  qualified  stock 
portfolios.  Prior  to  the  amendment,  the 
pilot  program  considered  only  the  value 
of  the  common  stock  held  in  the  public 
customer's  portfolio  when  establishing 
the  value  of  the  quaUfied  stock  portfolio 
available  for  hedging. 

(2)  Basis 

The  Exchange  believes  that  the  index 
hedge  exemption  pilot  program 
provides  greater  depth  and  liquidity  to 
the  index  option  market  and  affords 
investors  the  opportunity  to  effectively 
hedge  their  stock  portfolios  without 
increasing  the  possibiUty  of 
manipulation  in  the  options  or 
underlying  stock  market.  The  CBOE 
states  that  it  has  not  expenenced  any 
significant  problems  with  the  operation 
of  the  pilot  and  wiU  continue  to  monitor 
the  effects  of  the  index  hedge  exemption 
pilot  program  on  the  market  to  ensure 
that  problems  do  not  arise  due  to  the 
increased  position  and  exercise  limits 
authorized  by  the  exemption. 
Accordingly,  the  Exchange  believes  that 
the  proposed  rule  change  is  consistent 
with  Section  6fb)  of  the  Act,  in  general, 
and  with  Section  6Cb)(5),  in  particular, 
in  that  it  is  designed  to  prevent 
fraudulent  and  manipulative  acts  and 
practices  and  to  protect  investors  and 
the  pubUc  interest. 

(B)  Self-Regulatory  Organization 's 
Statement  en  Burden  on  Competition 

The  CBOE  does  not  believe  that  the 
proposed  rule  change  will  impose  any 
inappropriate  burden  on  competition. 

(C)  Self-Regulatory  Organization's 
Statement  on  Comments  on  the 
Proposed  Rule  Change  Received  From 
Members,  Participants  or  Others 

No  written  comments  were  either 
soUcited  or  received  with  respect  to  the 
proposed  rule  change. 

m.  Date  of  Effectiveness  of  the 
Proposed  Rule  Change  and  Timing  for 
Commission  Action 

The  Exchange  has  requested  that  the 
proposed  rule  change  be  given 
accelerated  effectiveness  pursuant  to 
section  19(b)(2)  of  the  Act. 

The  Commission  finds  that  the 
proposed  rule  change  to  extend  the  pilot 
is  consistent  with  the  requirements  of 
the  Act  and  the  rules  and  regulation 
thereunder  appUcable  to  a  national 
securities  exchange,  and.  in  particular, 
the  requirements  of  Section  6(b)(5) 
thereunder.5  The  Commission 
concludes,  as  it  did  when  approving  the 
commencement  of  the  pilot,  that  the 
pilot  program  will  allow  more  effiective 


» IS  U.&C  78f(6K5)  (1982). 
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hedging  of  stock  portfolios  and  may 
increase  the  depth  and  liquidity  of  the 
stock  index  options  market  without 
significantly  increasing  concerns 
regarding  manipulation  of  these 
products  or  disruptions  of  the  stock 
market.  The  program  allows  institutions 
with  long  or  short  stock  portfolios  (or 
instrument  convertible  into  such 
securities)  to  utilize  the  index  hedge 
exemption,  thereby  making  an 
alternative  hedging  technique  more 
available  to  institutions  and  facilitating 
their  use  of  index  options  to  hedge  their 
portfolios,  rather  than  financially 
equivalent  index  futures  products.  In 
addition,  the  Commission  notes  that  the 
CBOE  Mfill  continue  to  monitor  unusual 
customer  activity  and  take  steps  to 
withdraw  exemptions  in  the  event  of 
violations." 

Before  the  pilot  program  can  be 
approved  on  a  permanent  basis  the 
CBOE  must  provide  the  Commission 
with  a  report  on  the  operation  of  the 
pilot.  Specifically,  the  CBOE  must 
provide  the  Commission  with  details  on 
(1)  The  frequency  with  which  the 
exemptions  have  been  used;  (2]  the 
types  of  investors  using  the  exemptions, 
(3)  the  size  of  the  positions  established 
pursuant  to  the  pilot  program;  (4)  what 
types  of  convertible  securities  are  being 
used  to  hedge  positions  and  how 
frequently  convertible  securities  have 
been  used  to  hedge;  (5)  whether  the 
Exchange  has  received  any  complaints 
on  the  operation  of  the  pilot  program; 
(6]  whether  the  Exchange  has  taken  any 
disciplinary  action  against,  or 
commenced  any  investigations, 
examinations,  or  inquiries  concerning, 
any  of  its  members  for  any  violation  for 
any  term  or  condition  of  the  pilot 
program;  (7)  the  market  impact,  if  any, 
of  the  pilot  program;  and  (8)  how  the 
Exchange  has  implemented  surveillance 
procedures  to  ensure  comphance  with 
the  terms  and  conditions  of  the  pilot 
program. 

The  Commission  finds  good  cause  for 
approving  the  extension  of  the  pilot 
prior  to  the  thirtieth  day  after  the  date 
of  publication  of  notice  of  filing  thereof 
in  the  Federal  Register  in  order  to 
permit  the  pilot  program  to  continue.  In 
addition,  the  Commission  notes  that  the 
CBOE  has  not  experienced  any 
significant  problems  wth  the  operation 
of  the  pilot  and  that  the  Exchange  will 
continue  to  monitor  the  effects  of  the 
index  hedge  exemption  to  ensure  that 
no  problems  arise  due  to  the  increased 
position  and  exercise  limits  authorized 


■  The  Commission  also  expects  the  CBOE  to 
infonn  the  Cnmmiirion  of  the  results  of  any 
surveilUnce  invastigatioiu  undBrtalcen  for  apparent 
violations  of  the  provisica*  at  the  hedge  exunption 
rule. 


by  the  exemption.  Finally,  because  there 
have  been  no  adverse  comments 
concerning  the  pilot  program  since  its 
implementation,  the  Commission 
believes  good  cause  exists  to  approve 
the  extension  of  the  pilot  program  on  an 
accelerated  basis. 

IV.  Solicitation  of  Commeiits 

Interested  persons  are  invited  to 
submit  written  data,  views  and 
arguments  concerning  the  foregoing. 
Persons  making  written  submissions 
should  file  six  copies  thereof  with  the 
Secretary.  Securities  and  Exchange 
Commission,  450  Fifth  Street.  NW.. 
Washington,  DC  20549.  Copies  of  the 
submission,  all  subsequent 
amendments,  all  written  statements 
with  respect  to  the  proposed  rule 
change  that  are  filed  with  the 
Commission,  and  all  written 
communications  relating  to  the 
proposed  rule  change  between  the 
Commission  and  any  person,  other  than 
those  that  may  be  withheld  from  the 
public  in  accordance  with  the 
provisions  of  5  U.S.C.  552,  will  be 
available  for  inspection  and  copying  at 
the  Commission's  Public  Reference 
Section.  450  Fifth  Street.  N\V., 
Washington,  DC.  Copies  of  such  filing 
will  also  be  available  for  inspection  and 
copying  at  the  principal  office  of  the 
above-mentioned  self-regulatory 
organization.  All  submissions  should 
refer  to  the  file  number  in  the  caption 
above  and  should  be  submitted  by 
October  12, 1993. 

It  is  therefore  ordered,  pursuant  to 
section  19(b)(2)  of  the  Act,'  that  the 
proposed  ride  change  (SB-CBOE-91- 
44)  extending  the  index  hedge 
exemption  pilot  program  until 
November  17,  1993.  is  approved. 

For  the  Commission,  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 

authority. 

Margaret  H.  McFarland. 

Dep  u  ty  Secretary 

(FR  Doc.  93-23058  Filed  »- 20-93;  8.45  am) 
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[Release  No.  34-32893;  Flia  No.  SR-CBOE- 

93-12] 

Self-Regulatory  OrganlzatJont;  Order 
Apprc\dng  Proposed  Rule  Change  by 
the  Chicago  Board  Options  Exchange, 
Inc.,  Relating  to  the  Listing  of 
Reduced-Value  Options  on  the 
Standard  &  Poor's  500  Stock  Index 

September  14, 1993. 

On  February  18. 1993.  the  Chicago 
Board  Options  Exchange,  Inc.  ("CBOE" 


or  "Exchange")  submitted  to  the 
Securities  and  Exchange  Commission 
("SEC"  or  "Commission"),  pursuant  to 
section  19(b)(1)  of  the  Seoorities 
Exchange  Act  of  1934  ("Act").i  and 
Rule  19b— 4  thereunder.2  a  proposed  rule 
change  to  allow  the  Exchange  to  list  and 
trade  European-style  3  reduced-value 
options  equal  to  one-tenth  of  the  value 
of  the  Standard  &  Poor's  ("S&P")  500 
Stock  Index  ("SPX").* 

Notice  of  the  proposed  rule  change 
appeared  in  the  Federal  Register  on 
March  18,  1993.'  No  comments  were 
received  on  the  proposal. 

The  CBOE  proposes  to  amend  several 
Exchange  rules  to  accommodate  the 
listing  and  trading  of  reduced-value  SPX 
options.  Specifically,  the  CBOE 
proposes  to  amend  Exchange  Rule  24.9, 
"Terms  of  Index  Option  Contracts,"  by 
adding  Interpretation  and  Policy  .09, 
which  states  that  the  current  index 
value  of  the  reduced-value  SPX  options 
wrill  be  one-tenth  the  value  of  the 
underlying  index  reported  by  the 
reporting  authority. 8  The  CBOE  also 
proposes  to  amend  Exchange  Rule  24.9, 
Interpretation  .01,  to  provide  that  the 
reduced-value  SPX  options  shall  have  a 
strike  price  interval  of  no  less  than 
$2.50. 

Except  for  the  reduced  value  given  to 
the  index,  all  of  the  specifications  and 
calculations  for  the  reduced-value  SPX 
options  will  be  the  same  as  those  used 
for  full-value  SPX  options.  The  reduced- 
value  SPX  options  will  trade 
independently  of  and  in  addition  to  full- 
size  SPX  options  and  will  be  subject  to 


M5U.S.C.  78s(b)(2)(1982). 


'  15  U.S.C.  78s(b)(l)  (1982). 

>  17  CFR  240.19b-4  (1992). 

'  A  EuTopean-styld  option  may  be  exercised  only 
during  a  specified  period  prior  to  the  expiration  of 
the  option. 

«C)n  June  15,  1993,  the  CBOE  submitted  a  letter 
providing  additional  information  about  the 
proposed  reduced-value  SPX  options.  Among  other 
things,  the  letter  states  that:  (1)  the  reduced-value 
SPX  options  will  trade  in  addition  to  full  value  SPX 
options  and  will  be  aggregated  with  positions  in 
full-value  SPX  options:  (2)  the  rurreat  value  of  the 
SPX  is  calculated  every  fifteec  seconds  between  the 
hours  of  8.30  a.m.  and  3:00  p  m.  (Chicago  uma]  and 
is  disseminated  continuously  by  the  Op  Jons  Price 
Reporting  AuUiority  ("OPRA"l  and,  in  turn,  by 
numerous  quotation  vendors:  1 3)  the  CBOE  will 
apply  Elxchange  Rules  S.S.  "Option  Contracts  Open 
for  Trading,"  and  24.9.  "Tarmi.  of  Indax  Option 
Contracts,"  whan  adding  and  deleting  strike  prices 
fcr  the  reduced-value  SPX  options;  and  (4)  the 
Exchange  will  use  the  surveillance  procedures  it 
presently  employs  in  connsctioo  with  full-Talue 
SPX  options  to  monitor  trading  in  the  reduced- 
value  SPX  optioru.  See  iMtet  from  Kaimeth  M. 
Rosenrweig.  Schiff  Hardin  &  Waite.  to  Yvoime 
FraLicelli,  Staff  Attorney,  Options  Branch,  Division 
of  Market  Regulation  ("Division"),  Commission, 
dated  June  14, 1993  ("June  14  Letter") 

>  See  Securities  Exchange  Act  Release  No.  31993 
(Maich  12, 1993),  58  FR  14682. 

•  The  reporting  authority  for  the  SPX  is  the  S&P 
Corporation.  See  CBOE  Rule  24.1.  Interpretation 
and  Policy  .01. 
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the  same  rules  that  presently  govern  the 
trading  of  Exchange  index  options, 
including  sales  practice  rules,  margin 
requirements,  floor  trading  procedures 
and  position  and  exerdse  limits.  As 
provided  in  Exchange  Rule  24.4(e), 
positions  in  the  reduced-value  SPX 
options  will  be  aggregated  with 
positions  in  full-value  SPX  options,  and 
ten  reduced-value  SPX  contracts  will 
equal  one  full-value  contract.' 

The  cxirrent  index  value  of  the  SPX  is 
calculated  by  the  S&P  Corporation  every 
fifteen  seconds  between  the  hours  of 
8:30  a.m.  and  3:00  p.m.  (Chicago  time) 
and  is  disseminated  continuously  by 
OPRA  and,  in  turn,  by  numerous 
quotation  vendors.  The  current  index 
value  disseminated  by  OPRA  and 
quotation  vendors  for  the  reduced-value 
SPX  options  will  reflect  the  reduced 
value  of  the  proposed  options."  The 
settlement  procedures  for  the  reduced- 
value  SPX  options  will  be  the  same  as 
those  provided  in  Exchange  Rule  24.9(4) 
for  fuU-value  SPX  options.' 

Consistent  with  Exchange  Rule  24.9, 
"Terms  of  Option  Contracts,"  the  CBOE 
proposes  to  list  reduced-value  SPX 
options  expiring  in  the  same  quarterly 
cycle  as  full-value  SPX  options  and  to 
list  expirations  in  the  current  and  next 
two  succeeding  calendar  months.  »o  The 
CBOE  proposes  to  amend  Exchange 
Rule  24.9,  Interpretation  and  PoUcy  .01 
to  provide  that  the  strike  price  interval 
for  reduced-value  SPX  options  will  be 
no  less  than  $2.50.  In  addition,  the 
provisions  of  Interpretation  and  PoUcy 
.01  relating  to  the  addition  and  deletion 
of  strike  prices  will  apply  to  the 
reduced- value  SPX  options.  »*  OPRA  has 


'  See  lune  14  Letter,  supw  note  4. 

•  See  June  14  Letter,  tupm  note  4. 

•  Telephone  conversation  between  Kenneth  M. 
Roseorwetg,  Schiff  Hardin  k  Waite,  and  Yvonne 
FraUcelli,  StaS  Attorney,  Options  Branch,  Division, 
Commission,  on  August  11.  1993.  CBOE  Rule 
24.9(a)(4),  "A-M-Settled  Index  Options,"  provides. 
In  part,  that  the  last  day  of  trading  for  A.M.  settled 
index  options,  including  SPX  options,  shall  be  the 
business  day  preceding  the  last  day  of  trading  in  the 
underlying  securities  prior  to  expiration.  The 
current  index  value  at  expiration  shall  be 
determined  on  the  last  day  of  trading  in  the 
underlying  seouitles  prior  to  expiration  by 
reference  to  the  reported  level  of  the  index  as 
derived  from  the  first  reported  sale  (opening)  prices 
of  the  underlying  securities  on  such  day,  except 
that  the  last  reported  sale  price  of  such  Security 
shall  be  used  in  any  case  where  that  security  does 
not  open  for  trading  on  that  day. 

loThus,  in  January  the  CBOE  would  list  reduced- 
value  SPX  options  that  expire  in  January,  Fefartiary. 
March,  June,  September  and  December.  When  the 
January  option  expires,  the  Exchange  would  list  the 
February,  March,  April.  June,  September  and 
December  expirations.  The  listing  cycle  would  be 
continued  in  this  feshion  throughout  the  year. 

It  Interpretation  and  PoUcy  .01  allows  the 
Exchange  to:  (1)  list  four  strike  prices  above  and 
fotir  ftzika  prices  below  the  current  index  price 
wiian  a  n«w  sarias  of  index  option  contracts  with 


represented  that  the  additional  options 
series  introduced  as  a  result  of  the 
proposal  should  have  no  material 
impact  on  OPRA's  capacity,  and  the 
CBOE  has  represented  that  both  the 
CBOE  and  OPRA  have  the  necessary 
systems  capacity  to  support  the  new 
series  which  would  result  from  the 
proposed  rule  chacBe.12 

llie  CBOE  has  indicated  that  the 
Exchange  will  use  the  sarveillance 
procedures  which  it  uses  for  full-value 
SPX  options  to  monitor  trading  in 
reduced-value  SPX  options.13 

The  Commission  finds  that  the 
proposed  rule  change  is  consistent  v«th 
the  Act  and  the  rultis  and  regulations 
thereunder  appUcable  to  a  national 
securities  exchange,  and,  in  particular, 
the  requirements  of  section  6(b)(5) »« 
because  the  proposal  is  designed  to 
remove  impediments  to  and  perfect  the 
mechanism  of  a  free  and  open  market. 
The  CBOE  has  stated  that  tne  recent 
introduction  of  financial  instruments 
which  are  linked  to  the  SPX  but  have  a 
smaller  underlying  value  than  the  SPX 
has  created  a  need  for  reduced-value 
hedging  vehicle  that  can  be  used  by 
market  participants  who  trade  the  new 
SPX-linked  instruments.  The 
Commission  believes  that  the  reduced- 
value  SPX  options  will  benefit  market 
participants  who  trade  SPX-linked 
instruments  by  providing  them  with  a 
hedging  vehicle  designed  to  meet  their 
investment  needs.  In  addition,  the 
Commission  believes  that  the  reduced- 
value  SPX  options  may  benefit  investors 
by  providing  them  with  a  relatively  low- 
cost  means  to  hedge  their  portfolios. 
The  Commission  believes  that  the  lower 
cost  of  the  reduced-value  SPX  options 
should  allow  investors  to  hedge  their 
portfolios  with  a  smaller  outlay  of 
capital  and  may  facilitate  investor 
participation  in  the  market  for  SPX 
options,  which  should,  in  turn,  help  to 
maintain  the  depth  and  liquidity  of  the 
market  for  SPX  options,  thereby 
protecting  investors  and  the  pubUc 
interest.19  , 


a  new  expiration  cycle  is  opened  for  trading:  (2)  add 
one  or  mote  additional  strike  prices  when  the  value 
of  the  index  underlying  a  class  of  index  options 
reaches  a  strike  price;  and  (3)  list  additional  series 
of  index  option  contracts  up  to  six  strike  prices 
above  and  six  strike  prices  below  the  current  index 
price  in  unusual  market  conditions. 

"  See  Memorandum  from  Joseph  P.  Corrigan, 
Executive  Director,  OPRA.  to  Joseph  Levin,  CBOE, 
dated  February  16, 1993,  and  letter  form  Charles  J. 
Henry,  President  and  Chief  OperatiDg  Officer, 
CBOE,  to  Sharon  Lawson,  Assist&3t  Director, 
Division  of  Market  Regulation.  Commission,  dated 
Fafaruaiy  16. 1993. 

"  See  ItnM  14  Lattai,  supra  note  4. 

"15  U.S.C  78fn)KS)  (1984). 

li  Pursuant  to  section  6(bKS)  of  the  Act  the 
Commission  must  predicate  approval  of  any  new 
securities  product  upon  a  finding  that  the 


The  Commission  believes  that  trading 
in  the  reduced-value  SPX  options  will 
not  have  an  adverse  market  impact  or  be 
susceptible  to  manipulation.  TTie 
Commission  has  determined  previously 
that  the  SPX  is  a  broad-based  index  » 
and  does  not  believe  that  dividing  the 
SPX  by  ten  changes  this  determination. 
The  reduced-value  SPX  options  will 
contain  the  same  stocks  with  the  same 
weightings  as  the  SPX  and  vdll  be 
calculated  in  the  same  manner  as  the 
SPX  (with  the  exception  of  being  one- 
tenth  the  value  of  the  SPX).  Moreover, 
the  Commission  believes  that  any 
potential  manipulation  concerns  raised 
by  the  reduced-value  SPX  options  are 
minimized  by  the  fact  that  positions  in 
the  reduced-value  SPX  options  and  full- 
value  SPX  options  will  be  aggregated  for 
position  and  exercise  limit  purposes. '^ 
In  addition,  the  Commission  notes  that 
the  same  Exchange  surveillance 
procedures  applied  to  full-value  SPX 
options  will  be  used  for  the  reduced- 
value  SPX  options.18 

Because  the  Exchange's  existing  rules 
applicable  to  stock  index  options, 
including,  among  others,  strike  pnce 
interval,  bid/ask  differential,  price 
continuity,  sales  practices  rules,  margin 
requirements,  and  position  and  exercise 
hmits,  will  apply  to  the  reduced-value 
SPX  options,  the  Commission  believes 
that  the  market  for  the  reduced-value 
SPX  options  should  be  fair  and  orderly 
and  does  not  raise  any  new  customer 
protection  concerns. 

Finally,  based  on  representations  from 
the  CBOE,  the  Commission  beUeves  that 
the  CBOE  and  OPRA  vdll  have  adequate 
systems  processing  capacity  to 
accommodate  the  listing  of  the  reduced- 
value  SPX  options. 

It  is  therefore  ordered,  pursuant  to 
section  19(b)(2)  of  the  Act  ^o  that  the 
proposed,  rule  change  SR-CBOE-93-12) 
is  approved. 


introductian  of  such  product  is  in  the  public 
interest.  Such  a  finding  would  be  difficult  with 
respect  to  an  option  that  served  no  hedging  or  other 
economic  function  because  any  benefit  that  might 
be  derived  by  market  participants  likely  would  be 
outweighed  by  the  potential  for  manipulation, 
diminished  public  confidence  in  the  integrity  of  the 
markets,  and  other  valid  regulatory  concerns. 

i«  See  Securities  Exchange  Act  Release  No.  19907 
Oune  24,  1983),  4a  FR  30814  (order  approving  File 
No.  SR-CBOE-83-8). 

1'  In  this  regard,  it  is  reasonable  for  the  CBOE  to 
count  10  reduced-value  SPX  option  contracts  as 
equivalent  to  one  SPX  contract  for  position  and 
exercise  limit  purposes  because  the  underlying 
value  of  one  SPX  contract  is  equal  to  the  underlying 
value  of  10  reduced-value  SPX  contracts. 

<*See  Jtme  14  Letter,  tupra  note  4. 

<*15  U.S.C  78s(bM2)  (1982). 
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For  the  Commission,  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority  M> 

Mtrg«r«<  H.  McFaritnd. 
Dep  u  ty  Secretary. 

(FR  Doc  93-23057  Filed  9-20-93;  8:45  am) 
BitiMQ  cooe  mo-oi-M 

[Retease  No.  34-32M5:  Fli«  No.  SR-MSE- 
93-15) 

S«lf-Regulatory  Organizations;  Notice 
of  Filing  of  Proposed  Ruie  Change  by 
the  Midwest  Stocl(  Exchange,  Inc.,  To 
Amend  Exchange  Rules  Regarding  ttw 
Authority  of  the  Exchange's  Floor 
Procedure  Committee  and  the 
Composition  and  Authority  of  Its 
Sut>committe«s 

September  14, 1993. 

PxiTsuant  to  Section  19(b)(1)  of  the 
Securities  Exchange  Act  of  1934 
("Act") »  and  Rule  19b-4  thereunder.^ 
notice  is  hereby  given  that  on  )une  3, 
1993.  the  N4idwest  Stock  Exchange.  Inc. 
("MSE"  or  "Exchange")  filed  with  the 
Securities  and  Exchange  Commission 
("Commission")  the  proposed  rule 
change  as  described  in  Items  I.  U  and  III 
below,  which  Items  have  been  prepared 
by  the  self-regulatory  organization. a  On 
August  2,  1993.  the  Exchange  submitted 
to  the  Commission  Amendment  No.  1  to 
the  proposal.'*  The  Commission  is 
publistdng  this  notice  to  solicit 
comments  on  the  proposed  rule  change 
from  interested  persons. 

I.  Self-Regulatory  Organization's 
Statement  of  the  Terms  of  Substance  of 
the  Proposed  Rule  Change 

The  MSE,  pursuant  to  Rule  19b— 4  of 
the  Act,  proposes  to  amend  two 
Exchange  Rules — Article  IV.  Rule  3  and 
Article  XII,  Rule  3 — which  address  the 


wCFR  20O.3O-3(a)(12)  (1992). 

>  15  U.S.C  78s(b)(l)  (198S). 

a  17  CFR  240.19b-»  (1991). 

)  As  of  July  8. 1993,  the  MSE  changed  its  name 
to  tha  Chicago  Stock  Exchange.  Inc.  See  Securities 
Exchange  Act  Release  Nos.  32488  dune  18, 1993), 
58  FR  34284  Qune  24, 1993)  (File  No.  SR-MSE-93- 
13)  (imniediate  effectiveness  of  proposed  rule 
change  relating  to  ameadments  to  the  MSrs 
CeruGcate  of  Incorporation  and  Constitution  to 
effect  a  name  change)  and  32489  (June  18. 1993), 
58  FR  3428S  Qune  24, 1993)  (FUe  No.  SR-MSB-93- 
16)  (tnuaadiate  effecdveoass  of  proposed  rule 
change  relating  to  amecdmaoti  to  the  MSB's  Rules 
to  maJLe  conforming  changes  in  accordance  with  its 
aama  change). 

•See  letter  from  David  T.  RusoS,  Attorney,  Foley 
h  Lardner,  to  Cheryl  Evans  Dunfee,  Attorney, 
Exchange  Branch,  Division  of  Market  Regulation, 
Commission,  dated  July  29,  1993.  Amendment  No. 
1  revised  the  proposed  language  in  paragraph  (d)  of 
the  list  of  Class  A  violations  found  in  Interpretation 
and  Pohcy  01  to  Ruie  3  of  .\rticle  xn  of  the 
Exchange's  Rule*.  The  amendment  eliminated  the 
lengiiige  "demeaning  to  the  status  to  the  Exchange" 
and  replaced  it  with  "detrimeatal  to  tha  intareat  or 
welfare  of  the  Excha&ga." 


authority  of  the  Exchange's  Floor 
Procedure  Committee  and  the 
composition  and  authority  of  its 
subcommittees. 

Specifically,  the  Exchange  is 
proposing  to:  increase  the  amount  of 
summary  fines  and  exclusions  from  the 
trading  floor  which  the  Floor  Procedure 
Committee.'  its  appropriately 
designated  subcommittee."  or  their 
members  can  impose  upon  the 
membership  for  decorum  and  other  * 
improper  conduct  violations;  permit 
Floor  Procedure  Committee 
subcommittees  to  be  made  up  of 
Exchange  members  who  are  not 
members  of  the  full  Floor  Procedure 
Committee,  provided  that  each 
subcommittee's  chairman  be  a  member 
of  the  full  Floor  Procedure  Committee; 
and,  establish  two  classes  of  decorum 
violations  for  which  appropriate 
sanctions  can  be  imposed.  The  rule 
change  also  sets  out  the  appropriate 
levels  of  review  for  action  taken  against 
the  membership  under  the  proposed 
changes. 

n.  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

In  its  filing  with  the  Commission,  the 
self-regulatory  organization  included 
statements  concerning  the  purpose  of 
and  basis  for  the  proposed  rule  change 
and  discussed  any  comments  it  received 
on  the  proposed  rule  change.  The  text 
of  these  statements  may  be  examined  at 
the  places  specified  in  Item  IV  below. 
The  self-regulatory  organization  has 
prepared  summaries,  set  forth  in 
Sections  (A),  (B),  and  (C)  below,  of  the 
most  significant  aspects  of  such 
statements. 

A.  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

(a)  The  purpose  of  the  proposed  rule 
change  is  to  increase  the  deterrent  effect 
that  potential  fines  and  exclusions  from 
the  trading  floor  have  on  the 
membership  for  violations  of  the 
Exchange's  decorum  rules  as  well  as  for 
other  improper  conduct.  The  Exchange 


•  The  MSB's  Floor  Procedure  Committee  Is 
comprised  of  not  less  than  seven  members  (at  least 
three  of  whom  shall  l>e  active  on  the  floor  of  the 
Exchange  as  specialists,  odd-lot  dealers  or  floor 
tirokers)  in  addition  to  the  ax-officio  members.  See 
MSE  Article  IV.  Rule  3. 

'  The  Exciia&ge  propose*  to  amend  Article  IV, 
Rule  3  to  tped^  that  a  sut>committee  of  the  Floor 
Procedure  Committee  shall  be  composed  of  not  less 
than  three  members  of  tha  Bxcbanga  appointed  by 
the  Chairman  of  the  Camniittaa.  Tha  Chairman  of 
each  suhnowimittaa  shall  be  a  ptawbar  of  tfaa  fiill 
Floor  Procedure  CammiUaa. 


believes  that  the  Floor  Procedure 
Committee,  on  its  own  initiative  or 
through  its  appropriate  subcommittee, 
must  be  able  to  take  fair  but  meaningful 
remedial  action  for  conduct  which  is 
disruptive,  threatening  to  individual 
safety  or  Exchange  facilities,  or 
otherwise  demeaning  to  the  Exchange. 
The  current  level  of  fines  and 
exclusions  from  the  trading  floor  do  not 
c»rry  a  forceful  deterrent  effect  nor  do 
they  adequately  address  an  offending 
member's  behavior  commensurate  with 
the  type  of  misconduct  involved. 

Currently,  the  Floor  Procedure 
Committee  has  authority  to  impose,  as 
a  maximum,  a  $500  fine  and  a  two  day 
exclusion  from  Exchange  premises  for 
improper  conduct.  Moreover,  these 
maximum  sanctions  can  only  be 
imposed  by  the  full  Floor  Procedure 
Committee;  individual  Floor  Procedure 
Committee  members  are  limited  to 
imposing  a  summary  $100  fine. 
Additionally,  current  Exchange  rules  do 
not  provide  for  the  ability  to  summarily 
exclude  a  member  from  the  Exchange 
premises  for  any  period  of  time  other 
than  by  action  of  the  full  Floor 
Procedure  Committee.  As  such,  it  is 
virtually  impossible  to  take  immediate 
summary  aciion  against  a  member  when 
the  threat  to  individual  safety  and 
Exchange  facilities  is  greatest. 

Therefore,  the  Exchange  proposes  to 
increase  the  amount  of  summary  fines 
which  may  be  imposed  on  the 
membership  from  $500  to  $2,500.  and  to 
increase  the  time  of  exclusion  from  the 
Exchange  premises  from  two  to  five  full 
business  days.  Furthermore,  the 
Exchange  proposes  to  allow  any 
member  of  the  Floor  Pr(x;edure 
Committee  or  a  member  of  its 
appropriately  designated  subcommittee, 
with  the  concurrence  of  two  other  Root 
officials  (members  of  the  full  Floor 
Procedure  Committee  and  floor 
governors  are  floor  officials],  to  fine 
members  up  to  $2,500  and  to  exclude 
the  offending  member  from  the 
Exchange  premises  for  the  remainder  of 
the  trading  day  for  certain  more 
egregious,  decorum  violations  (Class  A 
violations).'  Only  the  full  Floor 
Procedure  Committee,  or  the 


'  The  Exchange  proposes  to  designate  the 
following  as  Class  A  violations: 

a.  Fighting  on  Exchange  premises. 

b.  Profanity,  vulgarity,  or  any  thieeteoing  or 
intimidating  speech  or  conduct  directed  at  Mtybody 
while  on  Exchange  praoiisa*. 

c.  Smoking  in  an  undesignated  area  on  tha 
trading  floor  at  any  time  (Second  oReose  or 
thereaflar). 

d.  Any  conduct  which  is  detrimental  to  the 
interest  or  welfare  of  the  Exchange,  or  which 
endanger*  the  parsooal  saiaty  of  othar*  on  the 
Exchange  pramiia*  or  tha  opatalioo  of  the  aadiine* 
and  property  of  tha  Exchange. 
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appropriate  subcommittee  as  a  wbole, 
may  impose  a  sanction  which  excludes 
a  member  for  up  to  five  full  business 
days. 

In  order  to  accomplish  the  above 
stated  changes  in  their  entirety,  it  is 
necessary  to  pennit  Floor  Procedure 
Committee  subcommittees  to  be 
composed  of  Exchange  members  who 
are  not  members  of  the  full  Floor 
Procedure  Committee.  However,  the 
Chairman  of  each  subcommittee  shall  be 
a  member  of  the  full  Floor  Procedure 
Committee.  This  change  is  sought  in 
order  to  permit  the  Floor  Procedure 
Committee  to  function  more  effectively 
and  efficiently  as  a  policymaking  group 
with  fewer  members  than  it  has 
historically  had.  The  Floor  Procedure 
Committee  beheves  that  it  can  cany  out 
its  policymaking  goal  and  oversee  its 
other  responsibihties  without  having 
various  subcommittee  members 
involved  in  all  aspects  of  Floor 
Procedure  Committee  work. 

Under  this  proposed  rule  change,  for 
example,  members  who  are  fighting  on 
Exchange  premises,  a  Class  A  violation, 
may  be  fined  up  to  $2,500  and 
immediately  excluded  for  up  to  the 
remainder  of  the  trading  day  by  three 
appropriate  individuals  without  having 
to  convene  the  entire  Floor  Procedure 
Committee  to  take  such  action.  The 
Exchange  does  not  beheve  that  any  one 
individual  should  unilaterally  be 
empowered  to  impose  fines  in  excess  of 
$100  or  to  exclude  a  member  from  the 
premises.  The  Exchange  believes  that 
the  concurrence  of  three  appropriate 
individuals  will  ensure  against  arbitrary 
and  capricious  sanctions. 

The  Exchange  is  also  setting  out  as  an 
interpretation  and  policy  under  Article 
Xn,  Riile  3,  conduct  which  is  defined  as 
Class  A  8  and  Class  B  »  decoriun 
violations.  For  conduct  defined  as  a 
Class  B  violation,  the  Exchange  will 
continue  to  permit  a  maximum  $100 
fine,  which  may  be  imposed  by  any 
member  of  the  Floor  Procedure 
Committee  or  its  appropriately 
designated  subcommittee.  For  Class  A 
violations,  the  Exchange  seeks  to  permit 
a  maximum  $2,500  fine  and  exclusion 
from  the  Exchange  premises  for  up  to 
the  remainder  of  the  trading  day,  which 


•  See  lupra  Bota  7  for  the  Excfaange't  propoMd 
Class  A  violatioiu. 

«The  Fjcrhangw  proposM  to  dasignats  the 
following  ai  ClaJu  B  violations: 

a.  Ail  TioUtiaiu  of  the  Exchange's  Drass  Code. 

b.  Uowamnted  ncsniTe  speed  in  moving  about 
the  trading  floor. 

c.  Cabinet  areas  and  cxmntar  tops  cluttered  with 
coats  or  other  extraneous  materials. 

d.  Poster*  or  picturee  which  are  taped  on 
cabinets. 

e.  SaM>kia9  in  a*  ladaeignatad  area  oo  the 
trading  Qoot  s«  aay  liaa  (Pint  ofiBBsa). 


may  be  imposed  by  any  member  of  the 
Floor  Procedure  Committee  or  a  member 
of  its  appropriately  designated 
subcommittee — with  the  concurrence  of 
two  other  floor  officials. 

Finally,  the  proposed  rule  change  will 
permit  a  member  to  appeal  all  actions 
taken  pursuant  to  Article  Xn,  Rule  3  (i.e. 
decorum  and  other  improper  conduct 
violations),  other  than  a  summary 
exclusion  for  a  Class  A  decorum 
violation,  to  the  full  Floor  Procedure 
Committee.  If  the  Floor  Procedure 
Committee  imposes,  or  upholds  on 
appeal,  a  sanction  consisting  of  only  a 
fine  not  in  excess  of  $100  then  the 
determination  of  the  Floor  Procedure 
Committee  will  be  final.  Otherwise  the 
determination  of  the  Floor  Procedure 
Committee  will  be  appealable  to  the 
Executive  Committee.  Both  the  Floor 
Procedure  Committee  and  the  Executive 
Committee  shall  be  able  to  affirm, 
reverse  or  modify  a  lower 
determination;  however,  in  no  event 
shall  either  body  be  able  to  increase  a 
sanction  above  a  $2,500  fine  and  a  five 
day  exclusion  from  the  Exchange 
premises. 

Actions  taken  by  a  Floor  Procedure 
Committee  subcommittee  pursuant  to 
any  other  Exchange  rule  will  be 
appealable  only  to  the  full  Floor 
Procedvire  Committee  whose 
determinations  shall  be  final.  All 
actions  appealed  shell  be  stayed  until  a 
final  determination  is  made. 

(b)  The  proposed  rule  change  is 
consistent  with  the  purposes  and 
requirements  of  section  6(b)(6)  of  the 
Act  in  that  it  provides  for  appropriate 
discipline  for  violations  of  Exchange 
rules  by  fine  or  other  fitting  sanction. 

B.  Self-Regulatory  Organization's 
Statement  on  Burden  on  Competition 

The  Exchange  believes  that  no  burden 
will  be  placed  on  competition  as  a  result 
of  the  proposed  rule  change. 

C.  Self-Regulatory  Organization's 
Statement  on  Comments  on  the 
Proposed  Rule  Change  Received  From 
Members,  Participants  or  Others 

No  comments  were  received. 

III.  Date  of  EfEectiveness  of  the 
Proposed  Rule  C3iaiige  and  Timing  for 
Commission  Action 

Within  35  days  of  th^  date  of 
publication  of  this  notice  in  the  Federal 
Register  or  within  such  longer  period  (i) 
as  the  Commission  may  designate  up  to 
90  days  of  such  date  if  it  finds  such 
longer  period  to  be  appropriate  and 
pubhshes  its  reasons  for  so  finding  or 
(ii)  as  to  which  the  self-regulatory 
organiTation  consents,  the  Commission 
will: 


(A)  By  order  approve  the  proposed 
rule  change,  or 

(B)  Institute  proceedings  to  determine 
whether  the  proposed  rule  change 
should  be  disapproved. 

IV.  Solicitation  of  Comments 

Interested  persons  are  invited  to 
submit  written  data,  views  and 
arguments  concerning  the  foregoing. 
Persons  making  written  submissions 
should  file  six  copies  thereof  with  the 
Secretary-,  Securities  and  Exchange 
Commission.  450  Fifth  Street,  NW., 
Washington,  DC  20549.  Copies  of  the 
submission,  all  subsequent 
amendments,  all  >*Titten  statements 
with  respect  to  the  proposed  rule 
change  that  are  filed  with  the 
Commission,  and  all  written 
communications  relating  to  the 
proposed  rule  change  between  the 
Commission  and  any  person,  other  than 
those  that  may  be  withheld  fi-om  the 
public  in  accordance  with  the 
provisions  of  5  U.S.C.  552,  will  be 
available  for  inspection  and  copying  at 
the  Commission's  Public  Reference 
Section,  450  Fifth  Street,  NW., 
Washington,  DC  20549.  Copies  of  such 
filing  will  also  be  available  for 
inspection  and  copying  at  the  principal 
office  of  the  MSE.  All  submissions 
should  refer  to  File  No.  SR-SE-93-15 
and  should  be  submitted  by  October  12, 
1993. 

For  the  Commission,  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 

authoritv- 

Margaret  H.  McFarland, 

Deputy  Secretary 

[FR  Doc.  93-23053  Filed  9-20-93;  8:45  am] 
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(Release  No.  34-32901;  File  No.  SR-NYSE- 
92-23] 

Self-Regulatory  Organizations;  Notice 
of  Filing  and  Order  Granting 
Accelerated  Approval  of  Proposed 
Rule  Change  by  the  New  York  Stock 
Exchange,  Inc.,  Relating  to  an 
Extension  of  ttie  Pilot  Programs  for 
Position  Limit  Exemptions  for  Hedged 
Equity  Option  and  Index  Option 
Positions 

September  14. 1993. 

Pursuant  to  section  19(b)(1)  of  the 
Securities  Exchange  Act  of  1934 
("Act"),  15  U.S.C.  78s(b)(l),  notice  is 
hereby  given  that  on  September  18, 
1992.  the  New  York  Stock  Exchange. 
Inc.  ("NYSE"  or  "Exchange")  filed  with 
the  Securities  and  Exchange 
Commission  ("SEC"  or  "Commission") 
the  proposed  rule  change  as  described 
in  Items  I  and  II  below,  which  Items 
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have  been  prepared  by  the  self- 
regulatory  organization. >  The 
Commission  is  publishing  this  notice  to 
solicit  comments  on  the  proposed  rule 
change  from  interested  persons. 

I.  Self-Regulatory  Organization's 
Statement  of  the  Terms  of  Substance  of 
the  Proposed  Rule  Change 

The  NYSE  proposes  to  amend 
Exchange  Rule  704  (Position  Limits)  to 
extend  through  November  17, 1993,  its 
pilot  programs  for  hedge  exemptions 
from  (i)  the  stock  option  position  limits 
(Exchange  Rule  704[bjfii));  and  (ii)  the 
broad-based  index  option  position 
limits  (Exchange  Rule  704(c)(ii}].'  The 
pilot  program  for  equity  option 
positions  provides  ari  automatic 
exemption  from  equity  option  position 
limits  for  accounts  that  have  established 
one  of  the  following  commonly  used 
hedged  positions:  (1)  long  stodc  and 
short  calls;  (2)  long  stock  and  long  puts; 
(3)  short  stock  and  long  calls;  and  (4) 
short  stock  and  short  puts.  The  NYSE 
proposes  to  expand  the  equity  option 
position  limit  hedge  exemption  to 
include  "securities  readily  converted 
into  or  economically  equivalent  to  that 
number  of  shares  of  such  stock"  as  the 
basis  for  the  exemption. > 

The  stock  index  option  hedge  position 
limit  exemption  enables  public 
customers  of  a  member  organization  to 
hedge  qualified  stock  portfolios  vrith 
NYSE-traded  broad-based  stock  index 
option  contracts  up  to  a  maximum  of 
125,000  contracts  without  regard  to  the 
normal  position  hmits,  provided  that 
the  customer  has  a  previously 
established  NYSE-approved  stock 
portfolio  that  (a)  is  comprised  of 
common  stocks,  or  securities  readily 
convertible  into  or  economically 


t  On  lune  11.  1993,  tbe  NTSE  amended  iu 
proposal  to  extend  the  pilot  progranu  through 
November  17, 1993,  and  to  mpand  the  pilot 
program  for  equity  option  potiticn  limit*  to  include 
aj  the  baiis  for  the  exemption  securities  readily 
converted  into  or  economically  equivalent  to  that 
number  of  shares  of  the  stock.  See  File  No.  SR- 
NYSE-92-23,  Amendment  No.  1 

>  Position  limits  impose  a  ceiling  on  the  aggregate 
number  of  options  contracts  on  the  same  side  of  the 
market  that  can  be  held  or  written  by  an  lnvei>tcr 

or  group  of  investors  acting  in  concert.  The 
Commission  approved  the  NTSE's  hedge  position 
limit  pUot  programs  for  stock  and  index  option 
positions  on  KUrch  8, 1990.  See  Securities 
Exchange  Act  Release  No.  27786  (March  8. 1990), 
55  FR  9523  ("Pilot  Approval  Order").  On  July  12, 
1991 ,  the  Commission  approved  a  six-month 
extension  of  the  pilot  programs  and  expanded  the 
scope  of  tile  index  option  hedge  pilot  to  include 
short  positions  in  the  underlying  hedge  portfolio 
and  to  allow  the  underlying  hedged  portfolio  to 
Include  securities  that  are  readily  convertible  into 
common  stock.  See  Securities  Exchange  Act  Release 
No.  29436  Uuly  12,  1991).  58  FR  33317  ('Pilot 
Extension  Order").  Both  pilot  programs  expired  on 
January  12, 1992. 

>  See  Amendment  No.  1,  tupm  not*  1. 


equivalent  to  a  portfoho  of  common 
stocks,  thai  are  distributed  across  at 
least  four  industry  groups;  (b)  is 
comprised  of  at  least  20  stocks  (or  their 
equivalents),  none  of  which  account  for 
more  than  15%  of  the  value  of  the 
portfolio;  and  (c)  is  carried  in  an 
account  with  a  member  organization. 
The  text  of  the  proposal  is  available 
at  the  Office  of  the  Secretary,  NYSE,  and 
at  the  Commission. 

n.  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

Li  ili>  umig  vvi:h  the  Commission,  the 
self-regulatory  organization  included 
statements  concerning  the  purpose  of 
and  basis  for  the  proposed  rule  change 
and  discussed  any  comments  it  received 
on  the  proposed  rule  change.  The  text 
of  these  statements  may  be  examined  at 
the  places  specified  in  Item  IV  below. 
The  self-regulatory  organization  has 
prepared  summaries,  set  forth  in 
sections  (A),  (B),  and  (C)  below,  of  the 
most  significant  aspects  of  such 
statements. 

(A)  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

(a)  Purpose 

On  March  14, 1990,  the  Commission 
approved,  on  a  pilot  basis,  amendments 
to  Exchange  Rule  704  providing  for  (1) 
an  exemption  from  equity  option 
position  limits  for  certain  equity  options 
positions  that  are  fully  hedged  and  (2) 
an  exemption  from  the  broad-based 
index  option  position  limits  for  certain 
hedged  position  in  broad-based  index 
options.'*  On  July  12, 1991,  the 
Commission  approved  an  extension  of 
the  pilot  programs  and  an  expansion  of 
the  scope  of  the  index  option  hedge 
exemption  pilot  to  include  short 
positions  in  the  underlying  hedged 
portfolio  and  to  allow  the  underlying 
hedged  portfolio  to  include  securities 
that  are  readily  convertible  into 
common  stock. > 

The  pilot  program  for  equity  option 
positions  provides  for  an  automatic 
exemption  from  equity  option  position 
limits  for  accounts  that  have  established 
one  of  the  four  most  commonly  used 
hedged  positions  on  a  limited  one-for- 
one  oasis  (i.e.,  100  shares  of  stock  for 
one  option  contract  or,  in  the  case  of  an 
adjusted  contract,  the  number  of  shares 
represented  by  the  adjusted  contract).^ 


The  exempted  hedge  positions  are;  (1) 
Long  stock  and  short  calls;  (2)  long  stock 
and  long  puts:  (3)  short  stock  and  long 
calls;  and  (4)  short  stock  and  short  puts. 
The  maximum  total  position  (hedged 
and  imhedged)  that  may  be  established 
pursuant  to  the  pilot  program  may  not 
exceed  twice  the  normal  position  limit. 

The  stock  index  option  hedge  position 
bmit  exemption  enaoles  public 
customers  of  a  member  organization, 
who  have  obtained  NYSE  approval,  to 
hedge  qualified  stock  portfolios  with  up 
to  a  maximum  of  125,000  NYSE-traded 
broad-based  stock  index  option 
contracts,  without  regard  to  the  normal 
position  limits.7  In  order  to  use  the 
stock  index  option  hedge  exemption,  a 
public  customer  of  a  member 
organization  must  have  a  previously 
established  NYSE-approved  stock 
portfolio  that  (a)  is  comprised  of 
common  stocks,  or  securities  readily 
convertible  into  or  economically 
equivalent  to  a  portfolio  of  common 
stocks,  that  are  distributed  across  at 
least  four  industry  groups,  (b)  is 
comprised  of  a  least  20  stocks  (or  there 
equivalents),  none  of  which  account  for 
more  than  15%  of  the  value  of  the 
portfolio,  and  (c)  is  carried  in  an 
account  with  a  member  organization, 
thus  ensuring  that  the  NYSE  has  the 
ability  to  conduct  adequate  surveillance 
of  the  hedged  position." 

Under  both  position  limit  exemption 
pilot  programs,  exercise  limits  still 
correspond  to  position  limits,  such  that 
investors  are  allowed  to  exercise,  during 
any  five  consecutive  business  days,  the 
number  of  option  contracts  set  forth  as 
the  position  Umit,  as  well  as  those 
contracts  purchased  pursuant  to  the 
position  limit  exemption.^ 

Both  pilot  programs  expired  on 
January  12, 1992.  Accordingly,  the 
Exchange  proposes  to  extend  both  pilot 
programs  through  November  17, 1993, 
and  to  expand  the  equity  option  hedge 
exemption  to  include  "securities  readily 
converted  into  or  economically 
equivalent  to  that  number  of  shares  of 


•  See  Pilot  Approval  Order,  fupra  note  2. 

•  Sea  Pilot  Extension  Order,  (upro  note  2. 

•  Exchange  Rule  704(b)  sets  forth  position  limits 
on  the  number  of  stock  options  on  the  same  side 


of  the  market  that  an  investor  may  control.  For 
equity  options,  the  position  liciits  are  3,000.  5,500 
or  8,000  contracts  on  the  same  side  of  the  market, 
depending  upon  tbe  trading  volume  and  number  of 
outstanding  shares  of  the  underlying  stock. 

'  For  broad-based  stock  Indax  options,  the 
position  limits  are  45.000  contracts  on  the  same 
side  of  the  market,  with  no  more  than  25,000  in  the 
option  series  having  tbe  nearest  expiration  date. 

•  In  addition,  options  established  pursuant  to  the 
hedge  exemption  cannot  be  used  for  index 
arbitrage. 

•Exardse  limits  prohibit  the  exercise  by  an 
investor  or  group  of  investors  acting  in  concert  of 
more  than  the  number  of  optloiu  contracts  specified 
in  the  position  limit  rule  writhln  five  consecutive 
business  days.  See  NYSE  Rule  705. 
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such  stock"  as  the  basis  for  the 
exemption. 10 

The  NYSE  states  that  the  Exchange's 
Market  Surveillance  Department  has 
been  monitoring  the  use  of  the 
exemptions  to  ofetect  any  abuses  or 
violations  of  the  programs  or  any 
attempt  at  manipulation.  Since  their 
inception,  only  tvi^o  public  customers 
have  utilized  the  exemption.  In  one  of 
those  two  instances,  the  nistomer 
requested  the  exemption  in  respect  of  a 
multiple-traded  option  and  the  request 
came  not  to  the  NYSE  but  to  another 
options  exchange. 

Throughout  the  duration  of  the  pilot 
program,  the  Exchange  represents  that  it 
will  review  each  exemption  application 
to  determine  a  position's  eligibility  for 
the  exemption  and  to  track  the  positions 
and  dollair  values  of  the  portfolios.  The 
Exchange  also  will  monitor  on  a  daily 
basis  (1)  the  use  of  the  exemptions  to 
determine  if  the  positions  are  being 
maintained  in  accordance  with  all 
conditions  and  requirements  and  (2)  the 
effect  of  the  exemptions  on  the  market. 

(b)  Basis 

The  NYSE  believes  that  the  basis  for 
the  proposed  rule  change  is  the 
requirement  under  Section  6(b)(5)  of  the 
Act  that  an  exchange  have  rules  that  are 
designed  to  promote  just  and  equitable 
principles  of  trade,  to  remove 
impwdiments  to  and  perfect  the 
mechanism  of  a  free  and  open  market 
and  a  national  market  system,  and,  in 
general,  to  protect  investors  and  the 
public  interest. 

(Bj  Self-Regulatory  Organization's 
Statement  on  Burden  on  Competition 

The  NYSE  believes  that  the  proposed 
rule  change  does  not  impose  any  burden 
on  competition  that  is  not  necessary  or 
appropriate  in  furtherance  of  the 
purposes  of  the  Act. 

(C)  Self-Regulatory  Organization's 
Statement  on  Comments  on  the 
Proposed  Rule  Change  Received  From 
Members,  Participants  or  Others 

The  Exchange  has  not  solicited,  and 
does  not  intend  to  solicit,  comments  on 
this  proposed  rule  change.  The 
Exchange  has  not  received  any 
unsolicited  written  comments  from 
members  or  other  interested  parties. 

in.  Date  of  ECfectiveness  of  the 
Proposed  Rule  Change  and  Timing  for 
Commission  Action 

The  NYSE  has  requested  that  the 
proposed  rule  change  be  given 
accelerated  effectiveness  pursuant  to 
Section  19(b)(2)  of  the  Act  in  order  to 


assure  uniformity  in  the  rules  of  the 
options  exchanges  and  to  remove  a 
competitive  disparity  among  the  rules  of 
the  options  exchanges.  TTie  Exchange 
believes  that  accelerated  approval  of  the 
pilot  programs  wiil  enable  the  pilot 
programs  to  continue  without 
unnecessary  delay  and  will  help  the 
Exchange  to  maintain  the  quality  and 
efficiency  of  its  markets.  With  respect  to 
the  expansion  of  the  equity  option 
hedge  exemption  pilot  to  include 
securities  readily  converted  into  or 
economically  equivalent  to  that  number 
of  shares  of  stock,  the  NYSE  notes  that 
the  American  Stock  Exchange,  Inc. 
("Amex")  and  the  Chicago  Board 
Options  Exchange,  Inc.  ("CBOE")  have 
similar  pilot  programs. 

The  Commission  finds  that  the 
proposed  rule  change  is  consistent  with 
the  requirements  of  the  Act  and  the 
rules  and  regulations  thereunder 
apphcable  to  a  national  securities 
exchange,  and,  in  particular,  the 
requirements  of  Section  6  and  the  rules 
and  regulations  thereunder."  The 
Conunission  concludes,  as  it  did  when 
approving  the  commencement  of  the 
NYSE's  pilot  programs  and  similar 
programs  by  the  other  options 
exchanges.12  that  the  NYSE's  pilot 
programs  will  benefit  investors  by 
providing  alternative  hedging 
techniques,  by  allowing  more  effective 
hedging  of  stock  portfolios,  and  by 
helping  to  increase  the  depth  and 
liquidity  of  the  equity  options  and  stock 
index  options  markets  without 
significantly  increasing  concerns 
regarding  intermarket  manipulations  or 
disruptions  of  either  the  options 
markets  or  the  underlying  stock  market. 
The  Commission  continues  to  believe 
that  the  NTSE's  pilot  programs,  which 
are  designed  to  permit  investors  to 
utilize  additional  equity  and  index 
options  in  conjunction  with  their  stock 
portfolios,  belance  the  benefits  to  be 
derived  from  increased  position  and 
exercise  Umits  against  the  potential  for 
increased  market  disruption  and 
manipulation  resulting  from  extremely 
large  options  positions. 


10  See  Amandmeot  No.  1,  iupn  note  1. 


>il5US.CT8fi[bK5)(l9e2). 

»  The  Commission  bu  epproved  similar  equity 
options  hedge  position  limit  axamption  pilot 
programs  by  tiM  Amex,  the  CBOE,  and  the 
PhiladelphU  Stock  Exchange,  btc  ("PHLX").  See 
Secuhtie«  Exchange  Act  R^aue  Nos.  25736  (May 
24,  1988),  53  FR  20201  and  25811  Qune  20,  1988), 
53  FR  23821.  The  Commission  also  has  approved 
similar  broad-based  stock  index  options  hedge 
position  limit  exemption  pilot  programs  by  the 
Amex.  CBOE.  and  PHLX.  See  Securities  Exchange 
Act  Release  No.  2S738  (May  24,  1968).  53  FR  20201 
(order  approving  File  Nos.  SR-AsMK-e7-l3,  SR- 
CBOE-87-27,  and  SR-PHLX-87-32). 


The  Commission  believes,  as  it  has 
found  in  the  past, » a  that  the  proposal  to 
expand  the  equity  hedge  exemption  to 
include  securities  readily  converted  into 
or  economically  equivalent  to  the 
number  of  shares  of  stock  is  consistent 
with  the  Act  because  it  will  allow 
investors  to  use  instruments  that  are 
economically  equivalent  to  stocks  more 
efficiently  and  effectively  for  purposes 
of  hedging  their  equity  options 
positions. !♦  Specifically,  because  the 
value  of  a  convertible  security  likely 
will  fluctuate  in  tandem  with  the  value 
of  the  security  that  it  is  convertible  into, 
the  Commission  believes  investors  with 
positions  in  convertible  securities 
should  be  able  to  hedge  their  positions 
with  equity  options  to  the  same  extent 
that  investors  with  long  or  short 
positions  in  the  underlying  security  can. 
Because  the  pilot  program  requires  the 
positions  in  the  convertible  securities 
and  the  corresponding  options  to  be 
fully  hedged,  the  Commission  believes 
that  the  expansion  of  the  equity  option 
hedge  exemption  will  not  significantly 
increase  concerns  regarding  intermarket 
manipulations  or  disruptions  of  either 
the  options  markets  or  the  underlying 
stock  market. 

The  Commission  believes  that  the 
Exchange's  pilots  may  increase  the 
depth  and  liquidity  of  the  options 
markets  by  permitting  investors  to 
hedge  greater  amounts  of  stock  than 
would  otherwise  be  the  case  without  the 
hedge  exemptions.  At  the  same  time,  the 
Commission  notes  that  the  higher 
position  limits  available  by  virtue  of  the 
NYSE's  pilot  programs  have  not  resulted 
in  disruptions  of  the  underlying  stock 
market  due  to  their  restrictions  and  to 
the  NYSE's  surveillance  program.  In  this 
regard,  the  Commission  notes  that  the 
NYSE  will  continue  to  monitor  the  use 
of  the  exemptions  to  determine 
compliance  with  the  requirements  of  the 
exemptions  and  the  exemptions'  effects 
en  the  markets. 

The  Commission  notes  that  before  the 
pilot  programs  can  be  approved  on  a 


"See  SecuntiBs  Exchange  Act  Release  No  32174 
(April  20.  1993).  53  FR  25637  (order  approving  File 
No.  SR-PHLX-e2-22). 

14  The  Commission  expects  the  Exchange  to 
determine  on  a  case-by^ase  basis  whether  an 
instrument  that  is  being  used  as  the  basis  for  the 
underlying  he<iged  position  is  readily  and 
tamediately  convertiule  into  the  security 
underlying  the  corresponding  option  position.  In 
this  regard,  the  Commission  specifically  finds  that 
an  instrument  which  will  become  convertible  into 
a  security  at  a  future  dale,  but  which  is  not 
presently  convertible,  is  not  a  "convertible" 
security  for  purposes  of  the  equity  hedge  exemptioo 
pilot  program  until  the  data  it  becomes  convertible. 
Of  course,  if  the  convertible  security  used  to  hedge 
an  option  pocition  was  called  for  redemption  by  the 
issuer,  the  (ecurity  would  have  to  be  convartad  mto 
the  underlyiog  security  immediately  or  tha 
corresponding  option  position  reduced  accordingly. 


« 
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permanent  basis  the  NYSE  must  provide 
the  Commission  with  a  report  on  the 
operation  of  the  pilots.  Specifically,  the 
NYSE  must  provide  the  Commission 
with  details  on  (1)  the  frequency  with 
which  the  exemptions  have  been  used; 
(Z)  the  types  of  investors  using  the 
exemptions;  (3)  the  size  of  the  positions 
established  pursuant  to  the  pilot 
programs;  (4)  what  types  of  convertible 
securities  are  being  used  to  hedge 
positions  and  how  frequently 
convertible  securities  have  been  used  to 
hedge:  (5)  whether  the  Exchange  has 
received  any  complaints  on  the 
operation  of  the  pilot  programs,  (6) 
whether  the  Exchange  has  taken  any 
disciplinary  action  against,  or 
commenced  any  investigations, 
examinations,  or  inouiries  concerning, 
any  of  its  members  for  any  violation  of 
any  term  or  condition  of  die  pilot 
programs;  (7)  the  market  impact,  if  any. 
of  the  pilot  programs;  and  (8)  how  the 
Exchange  has  implemented  surveillance 
procedures  to  ensure  comphance  with 
the  terms  and  conditions  of  the  pilot 
programs,  including,  among  others,  the 
requirement  that  any  hedged  option 
position  be  liquidated  before  any 
corresponding  stock  position. 

The  Commission  finds  good  cause  for 
approving  the  proposed  rule  change 
prior  to  the  thirtieth  day  after  the  date 
of  publication  of  notice  of  filing  thereof 
in  the  Federal  Register  in  order  to  allow 
the  NYSE's  pilot  programs  to  continue. 
Because  there  have  been  no  adverse 
comments  concerning  the  NYSE's  pilot 
programs,  or  similar  programs  in  effect 
at  the  other  options  exchanges. is  and 
because  of  the  importance  of 
maintaining  the  quality  and  efficiency 
of  the  NYSE's  options  markets  and  the 
uniformity  of  rules  among  the  options 
exchanges,  the  Commission  beUeves 
good  cause  exists  to  approve  the 
extension  of  the  NYSE's  pilot  programs 
on  an  accelerated  basis  In  addition,  the 
Commission  finds  good  cause  for 
approving  Amendment  No.  1  to  the 
proposed  rule  change  on  an  accelerated 
basis  because  the  proposal  to  expand 
the  equity  option  hedge  exemption  pilot 
program  to  include  securities  readily 
converted  into  or  economically 
equivalent  to  that  number  of  shares  of 
stock  is  similar  to  other  proposals 
approved  previously  by  the  Commission 
and  does  not  raise  new  regulatory 
issues.  IB 


rv.  SoUciUtion  of  Commenta 

Interested  persons  are  invited  to 
submit  written  data,  views  and 
arguments  concerning  the  foregoing. 
Persons  making  written  submissions 
should  file  six  copies  thereof  with  the 
Secretary,  Securities  and  Exchange 
Commission,  450  Fifth  Street.  NW  , 
Washington.  DC  20549  Copies  of  the 
aubmission,  all  subsequent 
amendments,  all  written  statements 
with  respect  to  the  proposed  rule 
change  that  are  filed  with  the 
Commission,  and  all  written 
communications  relating  to  the 
proposed  rule  change  between  the 
Commission  and  any  person,  other  than 
those  that  may  be  withheld  from  the 
public  in  accordance  with  the 
provisions  of  5  DSC.  552.  will  be 
available  for  inspection  and  copying  at 
the  Commission's  Public  Reference 
Section.  450  Fifth  Street,  NW  , 
Washington,  DC.  Copies  of  such  filing 
will  also  be  available  for  inspection  and 
copying  at  the  principal  office  of  the 
above-mentioned  self-regulatory 
organization.  All  submissions  should 
refer  to  the  file  number  in  the  caption 
above  and  should  be  submitted  by 
October  12,  1993. 

It  is  therefore  ordered,  pursuant  to 
section  19(b)(2)  of  the  Act,i7  that  the 
proposed  rule  change  (File  No.  SR- 
NYSE-92-93).  is  approved  and. 
accordingly,  the  position  hmit 
exemption  pilot  programs  for  hedged 
equity  and  broad-based  stock  index 
options  positions  are  extended  until 
November  17, 1993. 

For  the  Commission,  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority.  i» 

Ntorgam  H.  McFarland, 
Depu  ty  Secretary. 

|FR Doc.  93-23052  Filed  9-20-93.  845 am) 
•aiMO  cooe  wio-oi-m 


PMmm  Na  34-32906;  File  No.  8IM>SE- 
•1-38] 

S«if-Regulatory  Organizations;  Pacific 
Stocli  Exchanga,  Inc.;  Ordar  Approving 
Propoaad  Rula  Changa  Ralating  to 
Marfcat  Makar  Eligibility  Standarda  for 
Participation  in  tha  Automatic 
Execution  Faatura  of  ttia  Pacific 
Options  ExctMinga  Trading  Program 

September  15, 1993. 

On  December  12, 1991.  the  Pacific 
Stock  Exchange,  Inc.  ("PSE"  or 
"Exchange"),  pursuant  to  section 
19(b)(1)  of  the  Secxirities  Exchange  Act 
of  1934  ("Act ")  >  and  Rule  19b-4 
thereunder.2  filed  with  the  Securities 
and  Exchange  Commission  ("SEC  '  or 
"Commission  ")  a  proposed  rule  change 
to  amend  the  market  maker  eligibihty 
standards  for  participation  in  the 
Automatic  Execution  feature  ("Auto- 
Ex")  of  the  Pacific  Options  Exchange 
Trading  System  (■•POETS").3 

The  proposed  rule  change  was 
noticed  for  comment  in  Securities 
Exchange  Act  Release  No.  30160 
(January  7. 1992),  57  FR  1780.  No 
comments  were  received  on  the 
proposed  rule  change. 

Ine  PSE  proposes  to  amend  its  market 
maker  eligibility  standards  for 
participation  in  the  Auto-Ex  feature  of 
POETS  in  the  following  ways.  First,  the 
PSE  proposes  to  restrict  a  market 
maker's  eligibility  for  Auto-Ex  to  only 
one  trading  post,  which  trading  post 
must  be  within  the  market  maker's 
primary  appointment  zone.  Second,  the 
PSE  proposes  to  require  participants 
who  sign  onto  Auto-Ex  to  remain  on  the 
system  for  the  duration  of  the  trading 
day.  The  proposal  provides  that 
exemptions  from  this  mandatory  log-on 
requirement  shall  only  be  granted  in  the 
presence  of  mitigating  circumstances 
(e.g.,  emergency)  to  be  determined  on  a 
case-by-case  basis  by  two  Floor 
Officials.  Third,  the  PSE  profioses  to 
require  a  market  maker  who  logs  onto 
the  system  during  an  expiration  week  to 
remain  on  the  system  for  the  entire 


■•S«0not«9,  tupre. 

>*S«e  SecuriUM  Exdunge  Ad  Release  No*. 
32174  (April  20,  1903).  S8  fH  25««7  (order 
•pprovmg  file  No  SR-PHLX-02-22,  expanding  the 
PHLX'i  equity  option  hedge  exemptloo  program  to 
include  itock  optioiu  hedged  by  100  iharea  of  $tock 
or  Mcuritiea  convertible  into  stock);  27326  (Octob* 
2, 1989),  54  FR  42121  (order  approving  File  No.  SR- 


Amen-89-20.  extending  and  expending  the  Amex'* 
index  hedge  exemption  pilot  program  to  include 
convertible  instrumanU  in  the  "equivalent" 
posltioiu  that  may  be  eligible  to  serve  as  the  basis 
for  the  underlying  exemption)  and  27322 
(September  29.  1989).  54  FR  41889  (order  approving 
File  No  SR-CBOE-89-08,  extending  and 
expanding  the  CSOE's  index  hedge  exemption 
program  to  include  in  qualified  stock  portfolios 
securitie*  readily  convertible  into  stoc^  and,  for 
coirvertible  bonds,  those  that  ar«  ect»omlcaUy 
convertible  into  common  stock). 

>r  19  U.S.C  78s(bX2)  (1982). 

>*17  CFR  20a3O-3(aXl2)  (1993). 


>  15  U.S.C.  78s(b)(l)  (1982). 

>  17  CFR  240.19b^  (1992). 

>On  July  30, 1993,  the  Commission  granted 
permanent  approval  of  POETS.  See  Securities 
Exchange  Act  lUleaae  No.  32703  (July  30,  1993) 
(order  approving  File  No.  SR-PSE-^2-37)  POETS 
is  a  completely  automated  trading  system 
comprised  of  an  automatic  execution  system,  an 
options  order  routing  system,  an  on-line  limit  order 
book  system,  and  an  automatic  market  quote  update 
system.  Auto-Ex  is  the  system's  automatic 
execution  feature.  In  Auto-Ex.  an  Incoming  eligible 
market  or  marketable  limit  order  is  priced  and 
executed  automatically  at  the  displayed  market  bid 
or  offer.  A  participating  market  maker  is  designated 
as  contia-slde  to  an  Auto-Ex  order.  Participaiing 
market  maker*  are  aaaignad  by  Auto-Ex  on  a 
rotating  basis,  with  the  Br«t  markat  makar  selected 
at  random  from  the  list  of  signad-on  market  makers. 


Federal  RegiMer  /  Vol.  58,  No.  181  /  Tuesday,  September  21,  1993  /  Notices 


49077 


week.  Finally,  the  proposal  provides 
that  Auto-Ex  participants  will  be  held 
liable  for  all  trades  executed  against 
them  through  the  system  while  they  are 
absent  from  the  post  or  trading  floor. 

The  Commission  finds  that  the 
proposed  rule  change  is  consistent  with 
the  requirements  of  the  Act  and  the 
rules  and  regulations  thereunder 
applicable  to  a  national  securities 
exchange,  and,  in  particular,  the 
requirements  of  Section  6(b)(5)  of  the 
Act.«  Specifically,  the  Commission  finds 
that  each  of  the  proposed  modifications 
to  the  market  maker  eligibility  - 
requirements  for  participation  in  the 
Auto-Ex  feature  of  POETS  is  designed  to 
improve  the  integrity  and  operation  of 
the  POETS  system,  Oiereby  contributing 
to  the  maintenance  of  fair  and  orderly 
markets  and  the  protection  of  investors. 
The  Commission  believes  that  the 
proposal  should  help  to  ensure  adequate 
market  maker  participation  in  Auto-Ex, 
which  should,  in  turn,  contribute  to  the 
effective  and  efficient  execution  of 
public  investor  orders  at  the  best 
available  price. 

Specifically,  the  Commission  believes 
that  by  allowing  a  market  maker  to 
participate  in  Auto-Ex  at  only  one 
trading  post  in  his  primary  appointment 
zone,  the  Exchange  will  help  to  ensure 
that  the  market  makers  who  are  trading 
an  options  class  in  person  are  also  the 
market  makers  receiving  order  flow  in 
that  options  class  over  the  POETS 
system.  As  a  resxilt,  and  in  conjunction 
with  the  PSE  Rule  6.35  requirement  that 
75%  of  a  market  maker's  trading  activity 
occur  in  the  class  of  option  contracts  to 
which  his  primary  appointment  zone 
extends,  the  Commission  believes 
market  makers  may  have  a  greater 
incentive  to  quote  tighter  markets 
because  they  will  be  assured  of 
receiving  order  flow  through  the  Auto- 
Ex  feature  of  POETS  at  these  quotes, 
without  market  makers  not  present  in 
the  trading  crowd  also  receiving  a 
substantial  portion  of  that  order  flow. 

Second,  tne  Commission  believes  it  is 
reasonable  for  the  Exchange  to  require 
that  a  market  maker  remain  on  the 
system  for  the  remainder  of  the  trading 
day  once  he  has  logged  onto  the  system. 
In  this  regard,  the  Commission  believes 
the  mandatory  log-on  requirement  will 
help  to  ensure  continuity  in 
participation  in  the  Auto-Ex  feature  of 
POETS.  Without  such  a  provision, 
market  makers  could  simply  withdraw 
from  participating  in  Auto-Ex  whenever 
they  desired,  including  during  volatile 
market  conditions,  thereby  potentially 
jeopardizing  the  continued  operation  of 
the  system. 


Third,  for  similar  reasons,  the 
Commission  believes  it  is  appropriate 
for  the  Exchange  to  attempt  to  ensure 
substantial  participation  in  the  Auto-Ex 
system  during  expiration  weeks  by 
requiring  market  makers  who  log  onto 
the  system  during  an  expiration  week  to 
remain  on  the  system  for  the  entire 
week. 

Finally,  the  Commission  believes  it  is 
appropriate  for  the  Exchange  to  provide 
that  Auto-Ex  participants  shall  be  liable 
for  all  trades  executed  against  them 
through  the  system  during  their  absence 
from  the  post  or  trading  floor.  The 
Commission  tielieves  that  the 
imposition  of  such  liability  will  help  the 
Exchange  to  ensure  that  market  makers 
are  meeting  their  affirmative  obUgations 
to  the  operation  of  the  Auto-Ex  system. 
In  sum,  the  Commission  believes  the 
proposed  modifications  to  the  POETS 
system  represent  a  reasonable  effort  by 
the  Exchange  to  strengthen  the  integrity 
of  its  automated  system  and,  thereby, 
benefit  public  customers. 

It  is  therefore  ordered,  pursuant  to 
section  19(b)(2)  of  the  Act,s  that  the 
proposed  rule  change  (SR-PSE-91-38) 
hereby  is  approved. 

For  the  Commission,  by  the  Division  of 
Market  Reguiation.  pursuant  to  delegated 
authoritj'.e 

Margarat  H.  .N!<:Farland, 

Dep  u  ty  Secretary. 

[PR  Doc.  93-23051  Filed  9-20-93;  8:45  am) 
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[ReiesM  No.  34-32900;  Rto  No.  SR-PSE- 

92-36] 

SeH-Regulatory  Organizations;  Pacific 
Stocl(  Exchange,  inc.;  Order  Granting 
Partlai  Approval  of  Proposed  Rule 
Cliange  Relating  to  the  Hedge 
Exemption  Frorr  Position  and  Exercise 
Limits  for  Equity  Options. 

September  14, 1993. 

/.  Introduction 

On  November  1.  1992,  the  Pacific 
Stock  Exchange,  Inc.  ("PSE"  or 
"Exchange  "),  pursuant  to  section 
19(b)(1)  of  the  Securities  Exchange  Act 
of  1934  ("Act")i  and  Rule  19b-4 
thereunder,*  filed  with  the  Securities 
and  Exchange  Commission  ("SEC"  or 
"Commission")  a  proposal  to  extend  the 
Exchange's  pilot  program  exempting 
certain  hedged  positions  from  position 
limits  for  equity  options  ("Hedge  Pilot 


Program"),^  to  increase  the  position  and 
exercise  limits  for  equity  and  index 
options,  to  expand  the  Hedge  Pilot 
Program  to  allow  convertible  securities 
to  be  used  for  purposes  of  the  hedge 
exemption  from  equity  option  position 
limits,  and  to  make  certain  other 
editorial  and  clarifying  changes  to  the 
relevant  rules. 

The  proposed  rule  change,  as 
amended,*  was  pubUshed  for  notice  in 
the  Federal  Register  on  May  21, 1993.3 
No  comments  were  received  on  the 
proposed  rule  change* 

n.  Description  of  the  Proposal 

The  Exchange  proposes  to  amend  PSE 
Rule  6.8.  Commentary  .07  by  (i)  adding 
"securities  convertible  into  such  stock" 
to  the  securities  eligible  to  ser\'e  as  the 
underlying  basis  for  the  hedge 
exemption  from  position  limits;  and  (ii) 
clarifying  that  Commentary  .07  is 
applicable  to  exercise  limits  as  well  as 
position  hmits.  The  Exchange  believes 
that  such  convertible  securities  are  an 
appropriate  hedge  against  equity 
options  because  they  have  the  same 
economic  interest.  "That  is,  the  price  of 


>  IS  U.S.C  78QbX5)  (19S2). 


»15  U.S.C  788(b)(2)  (1962). 

•  17  CFR  200.3O-3(a)(12)  (1982). 

>  15  U.S.C.  78((b)(l)  (1968). 

>  17  CFR  240.19b-l  (1989). 


}  On  lune  20,  1988,  the  SEC  approved  the  Hedge 
Pilot  Program  for  a  two  year  period.  See  Securities 
Exchange  Act  Release  No.  2SB11  (fune  20,  1988),  53 
FR  23821  ("Securitiej  Exchange  Act  Release  No 
25811"). 

'•  On  December  4,  1992,  the  Elxchange  Sied 
Amendment  No.  1  to  the  proposed  rule  change  to 
increase  position  and  exercise  limits  for  (i)  equity 
options  to  5,000, 10,000,  and  15,000  contracts;  and 
(ii)  index  options  to  8,000,  12,000,  and  16,000 
contracts.  See  Letter  from  Michael  Pierson,  Senior 
Attorney.  N4arkat  Regulation,  PSE.  to  Thomas  Cira. 
Branch  Chief.  Division  of  Market  Regulation, 
Commission  dated  December  4,  1992.  On  January 
14,  1993.  the  Exchange  filed  Amendment  No.  2  to 
the  proposed  rule  change  to  increase  position  and 
exercise  limits  lor  (i)  equity  options  to  4,500,  7,500, 
and  10,500  contracts:  (ii)  index  options  to  5,500, 
7,500,  and  10.500  contracts,  and  (iii)  broad-based 
index  options  to  19.500  contracts  See  Letter  from 
Michael  Pierson.  Senior  Attorney,  Market 
Regulation,  PSE,  to  Sharon  Lawson,  Assistant 
Director,  Division  of  Market  Regulation, 
Commission,  dated  January  13.  1993.  On  September 
9.  1993.  the  Exchange  filed  Amendment  No.  3  to 
the  proposed  rule  change  (i)  clarifying  the 
definition  of  "convertible  sectirity,"  and  (ii) 
proposing  to  add  a  provision  to  its  rules  to  allow 
a  hedge  exemption  from  position  and  exccise 
limits  for  options  on  broad-based  indices  See  Letter 
from  Michael  Pierson,  Senior  Attorney.  Maiket 
Regulation,  PSE.  to  Richard  Zack.  Branch  Chief. 
Division  of  Market  Regulation,  Commission,  dated 
September  9, 1993 

>See  Secunties  Exchange  .^ct  Release  No.  32310 
(May  14. 1993),  58  FR  29675. 

0  This  order  (i)  extends  the  Hedge  Filo'.  Program 
for  both  equity  and  broad-based  indexes  until 
November  17.  1993;  (ii)  approve*  the  expansion  of 
the  Hedge  Pvlot  Program  to  allow  convertible 
securities  to  serve  as  the  basis  for  the  hedge 
exemption  &om  position  and  exercise  limits 
applicable  to  equity  options,  (lii)  approves  the 
proposed  amendment  clarifying  that  (Commentary 
.07  to  PSE  Rule  6.6  also  applies  to  exercise  limits: 
and  (iv)  approves  the  hedge  exemption  from 
position  and  exercise  limits  for  cpMons  on  broad- 
besed  indexes. 
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the  convvrtibl*  mcaritj  mawts  with  the 
stock  and  such  sacuhty  rapmaante  tfa« 
right  to  receive  the  aara*  Mcnrity  as  that 
underivina  the  options. 

The  Kxrnange  also  propoaec  to  add 
Commentary  .02  to  PSE  Rule  7.6 
allowing  a  customer  hedge  exemption 
from  position  and  exercise  limits  for 
options  on  broad-based  indices.'  The 
procedures  and  criteria  applicable  to  the 
customer  hedge  exemption  will  be  the 
same  as  those  set  forth  in  Commentary 
.01  to  the  Chicago  Bosrd  Options 
Exchange.  Inc.  ("CBOE")  Rule  24.4.« 

m.  Discussion 

As  disrxssed  below,  the  Commission 
believes  that  the  PSE  proposal  is 
consistent  with  section  6  of  the  Act.  in 
general,  and  section  8(b)(5)  in 
particular,  in  that  it  should  help  remove 
impediments  to  and  p>erfact  the 
mechanism  of  a  free  and  open  market, 
and  {womote  just  and  equitable 
principles  of  trade.  Specifically,  with 
respect  to  the  portion  of  the  proposed 
rule  change  expanding  the  Hedge  Pilot 
Program  to  allow  convertible  securities 
to  be  used  for  purposes  of  the  hedge 
exemption  from  equity  option  position 
limits,  the  Commission  bislieves  such 
expansion  is  consistent  with  the  Act 
because  it  will  allow  investors  to  use 
instruments  that  are  economically 
equivalent  to  stocks  more  efficiently  and 
effectively  for  purposes  of  hedging  their 
eqafty  options  positions.^  Because  the 
value  of  a  convertible  security  likely 
will  fluctuate  in  tandem  with  the  value 
of  the  security  that  it  is  convertible  into, 
the  Commission  believes  investors  with 
positions  in  convertible  securities 
should  be  able  to  hedge  their  positions 
with  equity  options  to  the  same  extent 
that  investcM^s  with  long  or  short 


'  CuTTODtiy  the  WJihlre  SaaU  Cap  Inrisx  is  !he 
only  broad-based  index  on  wfaich  options  tiada  on 
thaPSE. 

■Th«  PSE  will  seud  a  bulletin  to  !u  mmnbors 
notif^uig  them  of  the  procedurea  to  be  used  by  the 
PSE  with  respect  to  the  hmige  oxemptian  for  broad- 
based  iodex  options,  and  will  sand  a  copy  of  such 
bulletin  to  the  Commission.  Telephone 
conversation  betwaan  Michael  Pierson.  Senior 
Attorney.  Market  Regulation.  PSE.  and  Bradley 
Ritter.  Attomev.  Division  of  Market  Regulation. 
Commission,  on  September  13,  1093. 

■The  Commission  expects  the  ExtJiange  to 
determine  on  a  cas«-by-case  basis  whether  on 
Instrument  that  Is  being  used  as  the  basis  for  the 
underlying  hedged  position  is  readiyy  and 
immediately  conrertible  into  the  secority 
underlying  the  cxrtresponding  option  position.  In 
this  regard,  the  Commissitm  spacificailv  finds  that 
an  instrument  which  will  become  converdbie  into 
a  security  at  a  furtire  date  but  which  is  not  praaently 
convertible,  is  not  a  "GDnTerdble"  security  lor 
purposes  of  this  propoaaL  Of  cvurse,  if  the 
convertibla  security  used  to  hedge  in  options 
position  was  called  for  iwianiplian  by  the  issiiar, 
the  securiry  would  bar*  to  be  coovartad  tafe)  tha 
undartying  security  tmoMcfiataiy  or  Iha 
corresponding  option  positjan  laducatf  accordliifly. 


positions  in  the  ua(lari3rmg  saouity  can. 
Additionally,  since  the  aamaption 
requiraa  the  positions  in  th*  coavaetM* 
securities  and  the  corresponding 
options  to  be  fully  hedged,  the 
Commission  beUevaa  the  proposal  wiU 
aot  significantly  increase  concoms 
regarding  intermarket  manipulations  or 
disruptions  of  either  the  options 
markets  or  the  underlying  stock  market. 
Lastly,  the  Commission  notes  that 
similar  proposals  have  been  approved 
for  several  other  exchanges.  >a 
Accordingly,  the  Commission  believes  it 
is  appropriate  and  consistent  with  the 
Act  to  expand  the  Hedge  Pilot  Program 
to  include  convertible  securities. 
With  respect  to  the  portion  of  the 

groposal  allowing  a  hedge  exemption 
om  position  and  exercise  limits  for 
options  on  broad-based  indices,  the 
Commission  also  beheves  that  this  will 
allow  investors  to  use  equity  options 
more  efficiently  and  a^ctively  to  hedge 
positions  in  options  on  broad-based 
indices  where  the  potential  for 
manipulation  is  minimal  and  thus 
regulatory  concerns  are  significantly 
decreased.  In  addition,  the  Commission 
has  previously  approved  sioaUar  hedge 
exemptions  for  options  on  broad-based 
indices  for  other  exchanges,  ^i 

With  respect  to  the  application  of  PSE 
Rule  6.8  to  exercise  Umits,  the 
Commission  agrees  that  this  is  merely  a 
clarifying  amendment.  The  approval 
order  for  the  Hedge  Pilot  Program 
increased  position  and  exerdsa  limits 
fox  exempted  positions,  i  2  Therefore,  no 
regulatory  concerns  are  created  as  a 
resuh  of  this  amendment. 

The  Commission  also  notes  that 
before  the  Hedge  Pilot  Program  can  be 
approved  on  a  permanent  basis  the  PSE 
must  provide  the  Comnassion  with  a 
report  on  the  operation  of  the  Hedge 
Pilot  ProgrBm.»3  Specifically,  the  PSE 
must  provide  the  Commission  with 
details  on  (1)  the  frequency  with  wb?ch 
the  exemptions  have  been  used;  (2]  the 
types  of  investors  using  the  exemptions; 
(3)  the  size  of  the  positions  established 


^^See  Securities  Exx±ang«  Act  Release  Na  32174 
(April  20.  1993).  38  FR  2Sa«7  (appitTving  Pile  No. 
SR-PHLX-92-Z2);  Securrtiw  Exchange  Act  HalaBse 
No.  2943A  (July  12   1991).  56  FR  33317  |appn>«tal« 
File  No  SR-NYSE-41-19):  SacuriUss  Exchange  Act 
Release  No  27326  [October  2.  1989).  M  FR  42121 
(apprt>«i3g  File  No.  SR-A.MEX-a»-20):  and 
Secuiitlaa  Exchange  Act  Release  No.  27322 
(SepMmbar  29.  1989).  M  FR  413SS  (appcoviiig  PUa 
No.  SR-CBO£-«9-oa|. 

»  Sae  a.q..  CBOE  Rule  24  4.  Commaitary  .01. 

i>  See  SecoFiUea  Exch^ge  Act  Ralaaae  No.  29811. 
supfD  note  3. 

»  The  Commission  also  expects  die  PSE  to 
monitor  the  Hedge  niot  Pm^vn  aa  wrtltnarf  baiow 
and  to  inform  the  Conabaaian  ai  thm  saaote  of  any 
surraiUanca  investigatiaaa  imilMlatwa  fat  appwaat 
TioUtlaos  of  tita  proviaioaa  o(  the  I 
rala. 


punuaat  to  th*  UMlga  Pfkf  PiograiB;  (4^ 
what  types  of  coavntiUs  aecnrities  ore 
being  used  to  hed^  positiona  and  how 
frequiantly  convertibie  securities  have 
been  used  to  hedge;  (5)  whether  the 
Exchange  has  received  any  complaiBts 
on  the  operation  of  the  Hedge  Pilot 
Program;  (6)  whether  the  Exchange  has 
taken  any  disdpbnary  action  against,  or 
commenced  any  investigations, 
examinations,  or  inquiries  concerning, 
any  of  its  members  for  any  violation  of 
any  t^m  or  condition  of  the  Pilot  Hedge 
Program;  (7)  the  market  impact,  if  any, 
of  the  Pilot  Hedge  Program;  and  {9}  how 
the  Exchange  has  implemented 
surveillance  procedures  to  ensure 
compliance  with  the  terms  and 
conditions  of  the  Pilot  Hedge  Program. 

It  is  therefore  ordered,  pursuant  to 
section  19(b)(2)  of  the  Act,J4  that  the 
Hedge  Pilot  Program  for  both  equity  and 
broad-based  indexes  is  extended  until 
^iovember  17,  1993,  including  the 
porticms  of  the  proposed  rule  ciiange 
(SR-PSE-92-38)  (i)  allowing  convertible 
securities  to  form  the  basis  for  the  hedge 
exemption  from  position  md  exercise 
Hmits  for  equity  options:  (ii)  clarifying 
that  Commentary  .07  to  PSE  Rule  6.8  is 
applicable  to  exercise  limits  as  well  as 
position  limits;  and  (iii)  allowing  a 
hedge  exemption  from  position  and 
exercise  limits  for  options  on  broad- 
based  indices,  are  approved. 

For  the  Commission,  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority.  IS 

Margaret  H.  HcFariand^ 
Deputy  Secretary. 

(FR  Doc.  93-23055  Filed  9-20-93;  8:45  ami 
aaxMO  cooc  wio-01-41 


[RelMsa  No.  34-32804;  FHa  No.  SR^PHUC- 

93-27] 

Self-Ragutatory  Organlzallons;  NoUc* 
of  Filing  of  Proposed  Rule  Change  by 
the  PhUadeiphia  Stock  Exchange,  Inc^ 
Relating  to  Amendmants  to  Roor 
Procedure  Advice  F-5,  Materiat 
Changea  to  Tarma  of  a  Cleared  Trade 

SeptemtieT  14, 1993. 

Pursuant  to  section  19(b)(1)  of  the 
Securities  Exchange  Act  of  1934 
("Act"!.  15  U.S.C.  78s(b)(l).  notice  is 
hereby  given  that  on  July  23, 1993.  the 
Philadelphia  Stock  Exchange,  Inc. 
("PHLX"  or  "Exchange")  filed  with  the 
Securities  and  Exchange  CommissioB 
("Commission"  or  "SEC")  the  proposed 
rule  change  as  described  in  Hems  I,  Q, 
and  in  below,  which  Items  have  been 
{xepared  by  the  self-regulatory 
organization.  The  Commission  ia 


>«  IS  U.S.C  78s(bM2)  (IBMl 

» 17  CFR  200.3O-3(aKl2)  (19B2). 
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publishing  this  notice  to  solicit 
comments  on  the  proposed  rule  change 
from  interested  persons. 

I.  Self-Regiilatory  Organization's 
Statement  of  the  Terms  of  Substance  of 
the  Proposed  Rule  Change 

Pursuant  to  Rule  19b-4  of  the  Act.  the 
PHLX  proposes  to  amend  Floor 
Procedure  Advice  ("Advice")  F-5, 
"Material  Changes  to  Terms  of  a  Cleared 
Trade."  to  designate  the  Advice's 
ciirrent  language  as  paragraph  (a)  and  to 
add  paragraph  (b),  which  will  require 
any  person  signing  a  correction  sheet  to 
use  due  diUgence  to  confirm  the 
correction  before  signing  the  correction 
sheet,  including  checking  the 
appropriate  floor  tickets  or 
computerized  report  ("nm")  in  any  case 
where  the  person  has  reason  to  believe 
that  a  sizeable  error  may  result  if 
appropriate  corrective  action  is  not 
taken.  The  PHLX  proposes  to  include 
Advice  F-5,  as  amended,  in  the 
Exchange's  minor  rule  violation 
enforcement  and  reporting  plan  ("minor 
rule  plan") »  and  to  place  Advice  F-5  on 
a  three-year  rolling  cycle  for  the 
imposition  of  fines.z  In  addition,  the 
PHLX  proposes  to  increase  the  fine 
schedule  for  violations  of  paragraph  (a) 
from  $50.00  to  $100.00  and  to  impose 
the  following  fines  for  violations  of 
proposed  paragraph  (b);  $250.00  for  the 
first  occurrence;  $500.00  for  the  second 
occurrence;  and  a  sanction  discretionary 
with  the  Business  Conduct  Committee 
("BCC")  for  the  third  and  subsequent 
occurrences. 

The  text  of  the  proposed  rule  change 
is  available  at  the  office  of  the  Secretary, 
PHLX,  and  at  the  Commission. 


I  The  Exchange's  minor  rule  plan  is  administered 
pursuant  to  PHLX  Rule  970,  "Floor  Procedxire 
Advices:  Violalioas.  Penaltias,  and  Procedures." 

>  Currently,  fines  accrue  under  the  Exchange's 
minor  rule  plan  on  a  one-year  rolling  calendar 
basis,  so  that  a  second  violation  of  the  same 
provision  within  one  year  is  subject  to  the  next 
highest  fine  (i.e.,  the  second  violation  within  that 
calendar  year  is  treated  as  a  second  occurrence).  If 
the  violation  is  not  repeated  in  that  calendar  year, 
then  a  subaequaDt  violation  of  that  provision  is 
treated  as  the  ptnon't  first  violation.  Under  the 
three-yew  rolUng  cycle,  a  violation  of  Advice  F-5 
which  occurs  withbi  three  years  of  the  first 
violation  of  the  Advice  will  be  treated  as  a  second 
occurrence,  and  any  violation  of  the  Advice  within 
three  years  of  the  pravious  violation  of  the  Advice 
will  be  sublet  to  the  next  highest  fine.  Thus,  a  third 
violation  of  Advice  F-S  within  less  than  three  years 
after  a  fine  for  a  second  violation  of  Advice  F-5  will 
be  treated  as  a  third  violation  of  that  Advice,  even 
thou^  more  than  tfarw  ymn  may  have  elapsed 
since  the  fint  violation  of  Advice  F-4. 


n.  Self-Regulatory  Organization's 
Statement  of  the  Purpoae  of,  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change . 

In  its  filing  with  the  Commission,  the 
self-regulatory  organization  included 
statements  concerning  the  purpose  of 
and  basis  for  the  proposed  rule  change 
and  discussed  any  comments  it  received 
on  the  proposed  rule  change.  The  text 
of  these  statements  may  be  examined  at 
the  places  specified  in  Item  IV  below. 
The  self- regulatory  organization  has 
prepared  summaries,  set  forth  in 
Sections  A.  B,  and  C  below,  of  the  most 
significant  aspects  of  such  statements. 

A.  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

Currently.  AdviceT-5  provides  that 
all  correction  sheet  submissions  which 
change  material  terms  of  a  transaction 
(security,  price,  volume,  series,  class 
and  customer  to  firm  participations) 
must  be  signed  by  all  parties  to  the 
transaction  and  by  a  representative  of 
the  specialist  unit.  If  one  of  the  parties 
to  the  transaction  is  not  present  at  the 
time  the  matter  is  being  resolved,  the 
signature  of  one  of  the  Exchange's 
Surveillance  staff  is  required  to 
acknowledge  the  contra  side's  absence. 
The  Advice  states  that  the  signature  of 
the  Surveillance  staff  member  does  not 
relieve  any  party  to  the  trade  bom 
Lability  in  connection  with  the  change. 

The  PHLX  proposes  to  amend  Advice 
F-5  to  emphasize  that  correction  sheets 
should  not  be  signed  absent  the  use  of 
due  diligence  to  confirm  the  correct 
terms  of  the  trade.  Specifically,  the 
Exchange  proposes  to  amend  Advice  F- 
5  to  add  paragraph  (b),  which  would 
require  that  a  person  signing  a 
correction  sheet  make  a  reasonable 
attempt  to  verify  the  terms  of  the  trade 
ticket  with  reference  to  the  Exchange- 
provided  computer  "run."  Recognizing 
that  certain  corrections  are  so  minor  that 
a  fine  pursuant  to  proposed  paragraph 
(b)  would  not  be  warranted,  the 
Exchange  proposes  to  limit  the 
imposition  of  a  fine  under  proposed 
paragraph  (b)  to  situations  where  the 
person  signing  the  correction  sheet  has 
reason  to  believe  that  a  sizable  error 
may  result  if  the  terms  of  the  correction 
sheet  are  not  confirmed. 

The  proposed  rule  change  will  apply 
to  all  options  traded  on  the  PHLX.3  The 
Exchange  plans  to  increase  the  fine 


'  Telephone  conversation  between  Edith 
Hallahan.  Attorney.  Market  Surveillanca.  PHLX. 
and  Yvonne  Fratlcalli.  Staff  Attoniey.  Options 
Branch.  Division  o '  Mariut  RagulattoQ. 
Commiaalon.  on  August  4. 1993. 


imposed  for  violations  of  paragraph  (a) 
from  $50.00  to  $100.00.  The  PHLX 
states  that  the  proposed  increase  is 
designed  to  impose  a  more  realistic  fine 
in  view  of  the  violation;  the  PHLX  notes 
that  the  current  $50.00  fine  has  been  in 
place  since  1986.  In  addition,  the  PHLX 
proposes  to  add  the  following  fine 
schedule  for  violations  of  proposed 
paragraph  (b):  $250.00  for  the  first 
occurrence;  $500.00  for  the  second 
occurrence;  and  a  sanction  discretionary 
with  the  BCC  for  the  third  and 
subsequent  occurrences. 

The  PHLX  proposes  to  include 
proposed  paragraph  (b),  as  well  as 
paragraph  (a),  as  amended,  in  the 
Exchange's  minor  rule  plan.  In  addition, 
the  PHLX  proposes  to  place  Advice  F- 
5  on  a  threie-year  rolling  cycle  for  the 
imposition  of  fines,  so  that  repeat 
violations  during  the  same  three-year 
period  would  result  in  escalating  fines. < 

The  PHLX  believes  that  the  proposal 
is  consistent  with  section  6  of  the  Act, 
in  general,  and  in  particular,  with 
section  6(b)(5).  in  that  it  is  designed  to 
prevent  fraudulent  and  manipulative 
acts  and  practices,  to  remove 
impediments  to  and  perfect  the 
mechanisiti  of  a  free  and  open  market 
and  a  national  market  system,  and  to 
protect  investors  and  the  pubhc  interest. 
Specifically,  the  PHLX  beheves  that  the 
proposed  amendments  to  Advice  F-5 
should  provide  an  incentive  to 
improved  handling  of  corrections  to 
executed  transactions  by  increasing  the 
fee  and  adding  a  due  diligence 
requirement,  consistent  with  the  above- 
stated  purposes  of  Section  6(b)(5). 

B.  Self-Regulatory  Organization 's 
Statement  on  Burden  on  Competition 

The  Exchange  does  not  believe  that 
the  proposed  rule  change  will  impose 
any  burden  on  competition. 

C.  Self-Regulatory  Organization's 
Statement  on  Comments  on  the 
Proposed  Rule  Change  Received  From 
Members,  Participants  or  Others 

No  written  comments  were  either 
solicited  or  received. 

m.  Date  of  EfiiectiTeness  of  the 
Proposed  Rule  Change  and  Timing  Cor 
Commission  Action 

Within  35  days  of  the  publication  of 
this  notice  in  the  Federal  Register  or 
within  such  other  period  (i)  as  the 
Commission  may  designate  up  to  90 
days  of  each  date  if  it  finds  such  longer 
period  to  be  appropriate  and  publishes 
its  reasons  for  so  finding  or  (ii)  as  to 
which  the  self-regulatory  organization 
consents,  the  Commission  will: 


«Saenote2.  Mpn. 


Pa^fl  Rjgirtar  /  VqL  5a,  hfo.  181  /  Tiirndky,  Seplmabm  21.  1»93  /  hfatfc— 


(A)  By  ordar  approve  the  propoaad 
rule  chin^,  or 

(B)  Institute  pnx:0«dings  to  dmtBnaixm 
whether  the  proposed  ruiis  change 
should  be  diaepproved. 

IV.  Solicitation  of  Commente 

Interested  persons  are  invited  to 
submit  written  data,  views  and 
arguments  concerning  the  foregoing. 
Persons  making  written  submissions 
should  file  six  copies  thereof  with  the 
Secretary.  Securities  and  Exchange 
Commission.  450  Fifth  Street.  NW., 
Washington.  DC  20549.  Copies  of  the 
submission,  all  subsequent 
amendments,  all  written  statements 
with  respect  to  the  proposed  rule 
change  tnat  are  filed  with  the 
Commission,  and  all  written 
commimications  relating  to  the 
proposed  rule  change  between  the 
Commission  and  any  person*  other  than 
those  that  may  be  withheld  from  the 
public  in  accordance  with  the 
provisions  of  5  U.S.C.  552,  will  be 
available  for  inspection  and  copying  at 
the  Commission's  Public  Refisrence 
Section.  450  Fifth  Street,  NW., 
Washington,  DC  20549.  Copies  of  such 
filing  will  also  be  available  fbj 
inspection  and  copying  at  the  principal 
office  of  the  PHLX.  All  submissions 
should  refer  to  File  No.  SR-PHLX-93- 


27  and  should  be  subreittad  by  October 
12,  1993. 

For  the  Commiaslon,  by  the  Dtriskm  of 
Market  Regulation,  pursuant  to  delegetad 
authority,  s 

Mar^ret  H.  Mcf  •rUad. 
Depoty  Sacpttary. 

[FR  Doc  M-ZaOSft  Filed  §-30-93;  8:45  am) 
coot  Mte-««-« 


SMALL  BUSINESS  ADMINISTRATION 

MinnMpoH«/St.  Paul  DIstrtct  Advisory 
Council;  Public  Meeting 

The  U.S.  Small  Business 
Administration  Mlnneapolis/St.  Paul 
District  Advisory  Council  will  hold  a 
public  meeting  at  12  noon  on  Friday, 
October  15. 1993,  at  the  Decathlon 
Athletic  Club,  7800  Cedar  Avenue 
South,  Bloomington,  ?«linnesota.  to 
discuss  such  matters  as  may  be 
presoited  by  members,  staff  of  the  US. 
Small  Business  Adminietratiaii,  or 
others  present. 

For  further  information,  write  or  call 
Mr.  Edward  A.  Etaum,  District  Directed, 
U.S.  Small  Business  Administration. 
610-C  Butler  Square.  100  North  Sixth 
Street,  Minneapolis,  Minnesota  55403. 
(612)  370-2306. 


Dated:  September  14. 1M3. 
Deralkjr  A.  OraraL 

Acting  Assistant  Admutistntor,  Offka  of 

Advisory  Councils. 

(FR  Doc.  93-23060  Filed  9-20-03;  &45  ami 
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[Application  No,  9W00006] 

BencRrat  InveelRient  Corp.;  rang  of 
an  AppUcatkx)  for  a  Ucenae  To 
Operate  aa  a  SmaM  Buateieae 
Inveetment  Company 

Notice  is  hereby  given  of  the  filing  of 
an  application  with  the  Small  Business 
Administrati(ai  (SfiA)  pursuant  to 
§  107.102  of  the  Regulations  governing 
small  business  investment  companies 
(13  CFR  107.102  (1993))  by  BancFirst 
Investmoit  Corporation.  101  North 
Broadway,  suite  200,  Oklahoma  Qty, 
Oklahoma  73102.  for  a  license  to 
operate  as  a  small  business  investment 
company  (SBIQ  under  the  Small 
Business  Investment  Act  of  1958,  as 
amended,  (15  U.S.C.  et  seq.),  and  the 
Rules  and  Regulations  promulgated 
thereunder. 

The  proposed  officers,  directors  uid 
shareholders  are: 


Name 

UBe 

agaof 

owner- 
ship 

DevM  E.  RaMxjIt,  101  Nortfi  Broedway,  Oklahoma  City,  OK 

T.  Kent  FaiMn,  >01  ^tart^  Bioedway.  OMahoma  City.  OK  

Robert  1^.  NevWte.  101  North  Broadway.  OWahoma  City.  OK  

Robert  A.  Qfagory,  101  r^orth  Broadway,  Oldahoma  CNy,  OK  _ 

Unda  D.  Gtaaa,  101  North  Broadway,  OWahoma  Ctty.  OK  

BancFirst  Corporation,  101  North  Braedway.  Oklahoma  CKy,  OK  

Chairman  &  n^rtctor                                             

0 

Presklent  S  Diractor 

0 

Vtae  President — 

Ofcactw  ..   

Secretary _ _ 

Parent  Company  _ 

0 
0 
0 

too 

The  apphcant  will  begin  operations 
with  a  capitalization  of  $2,500,000  and 
will  be  a  source  of  equity  capital  and 
long  term  funds  for  qttaUfied  small 
business  concerns. 

Matters  mvolved  in  SBA's 
consideration  of  the  application  iachide 
the  general  business  reputation  and 
character  of  the  propoaed  owners  and 
management,  and  the  probability  of 
successful  operations  of  the  new 
company  under  their  managemF»nt. 
including  profitabihty  and  financial 
soundness  in  accordance  with  the  Act 
and  Regulations. 

Notice  is  hereby  given  that  any  person 
may,  not  later  than  30  days  from  the 
date  of  pubfication  of  this  Notice, 
submit  written  comments  on  the 


proposed  SBIC  to  the  Associate 
Administrator  for  Investment,  Small 
Business  Administration,  409  3rd  Street, 
SW..  Washington.  IX:  20416. 

A  copy  of  this  Notice  will  be 
pubhshed  in  a  newspapw  of  general 
drculatiott  in  Oklahoma  Qty. 
Oklahoma. 

(Catalog  of  Federal  Domestic  Assistance 
Programs  No.  59.011,  Small  Business 
Investment  Companies) 

Dated:  September  8. 1993. 
Wayae  S.  Foren, 

Astocia^  Admiaistrator  for  iMvestmaat. 
(FR  Doc  9»-23043  Filed  »-20-«3:  8:4&aB»l 
aMjJNQ  cooe  ans-oi^ 


DEPARTMENT  OF  TRANSPORTATION 

Coaat  Guard 
(CQO-058I 

Merchant  Marine  mwonnet  Atfvleory 
Committee 

AOEMCY:  Coast  Guard.  DOT. 
ACTION:  Request  for  applications. 

SUinuRV:  The  U.S.  Coast  Guwd  i» 
seeking  applicants  for  appointment  to 
membership  on  die  Merchant  Marine 
Personnel  Advisory  Committee 
(MERPAC).  The  Committee  is  a  nineteen 
member  Federal  advisory  committee 
that  advisee  the  Coast  Guard  on  aaattecs 
laiated  to  die  trainiag,  quatificatkn.. 
licsimng,  certification  asid  fitaesa  of 


•  17  (7R  200.3O-3(aKl2)  (1M2). 
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seamen  serving  in  the  U.S.  merdiant 
marine. 

Tlie  applications  will  be  considered 
for  six  (06)  expiring  terms.  The 
Committee  consists  of  19  members  as 
fallows:  Ten  active  U.S.  merchant 
mariners,  including  three  deck  officers, 
three  engineering  officers,  two 
unlicensed  seamen,  one  staff  officer  and 
one  pilot;  five  marine  educators:  two 
shipping  company  managers;  and  two 
persons  from  the  general  public.  Terms 
are  expiring  in  the  following  categories: 
(a)  Active  Merchant  Mariner  (two 
positions;  one  deck  and  one 
engineering);  (b)  Certified  Staff  Officer 
(one  position);  (c)  Marine  Educator  (two 
positions:  one  Maritime  Academy  and 
one  Maritime  Training);  and  (d)  General 
Public  (one  position).  TIib  membership 
term  is  three  years.  No  member  may 
hold  more  than  two  consecutive  three- 
year  terms.  Those  persons  that  have 
submitted  applications  in  the  past  must 
reapply  if  interested.  No  applications 
received  prior  to  this  solicitation  will  be 
considered. 

The  Coast  Guard  received  a  number  of 
letters  expresaing  concem  that  the 
inland,  river  and  near  coastal  industries 
are  not  adequately  represented  on  the 
conunittee.  Interested  members  of  these 
industries  are  encouraged  to  apply. 

To  achieve  the  balance  of  membership 
required  by  the  Federal  Advisory 
Committee  Act,  the  Coast  Guard  is 


especiaUy  interested  in  lecerving 
appUoations  from  minorities  and 
women.  The  members  of  the  Committee 
serve  without  compensation  from  the 
Federal  Government,  although  travel 
reimbursement  and  per  diem  is 
provided.  The  Committee  normally 
meets  in  Washington,  DC,  with 
subcommittee  meetings  for  specific 
problems  on  an  as-required  basis. 
DATES:  Applications  must  be  received 
no  later  than  October  21, 1993. 
Application  forms  may  be  obtained  by 
contacting  the  Executive  Director  at  the 
address  below. 

AOORESiES:  Persons  interested  in 
applpng  should  write  to  Commandant 
(G-MVP-3),  room  1210,  U.S.  Coast 
Guard  Headquarters,  2100  Second 
Street,  SVV  .  VVashir^gton.  DC  20593- 
0001. 

FOR  FURTHER  ttffORKATiON  COMTACT: 
Commander  Scott  J.  Glover,  Executive 
Director.  Merchant  I^iarine  Personnel 
Advisory  Committee  (MSFJ'AC),  room 
1210.  U.S.  Coast  Guard  Headquarters. 
2100  Second  Street,  SW.,  Washington. 
DC  20593-0001,  (202)  267-0225. 

Dated:  September  8. 1993. 
R.C  North. 

Captain,  U.S.  Coast  Guard,  Acting  Chief. 
Office  of  Marine  Safety,  Security  and 
Emrironmental  Protoction. 
[FR  Doc.  93-29087  Filed  9-20-93;  8:45  am) 
BiLLMQ  CODC  «*1fr-14-M 


Ftderri  Avtatton  Administration 

Passenger  Facility  Charge  (PFC) 
Applications;  Correction 

AGENCY:  Federal  Aviation 
Administration  (FAA).  DOT. 

ACTION:  Cumulative  List  of  Passenger 
Facility  Charge  (PFC)  appUcations 
previously  approved;  correction. 

BUMMABY:  This  document  corrects  an 
error  to  the  Cumulative  List  of  PFC 
Applications  Previously  Approved, 
which  was  published  on  Thursday, 
August  12.  1993.  (58  FR  43002). 

FOR  fURTHER  WfORMATtON  CONTACT: 

Doima  Taylor.  Manager.  Passenger 
Facility  Charge  Branch,  Airports 
Division,  800  Independence  Avenue 
SW.,  Washington,  DC.  20591.  telephone 
(202)  267-9318. 

SUPPLEMENTARY  INFORUATION:  The 
Cumulative  List  of  PFC  AppUcations 
Previously  Approved,  which  was 
published  on  August  12,  1993,  (58  FR 
43002),  did  not  include  the  )ime,  1993, 
approvals.  The  June  approvals  include; 
Lowell  Johiuon, 

Manager,  Airports  Financial  Assistance 
Division. 


Cumulative  List  of  PFC  AF»PLtCATiONS  Previously  Approved 


State,  application  number,  airport,  city 

Date  approved 

Level 
of  PFC 

Total  approved 
net  PFC  revenue 

Earliest  charge 
effectve  date 

Estimated 

c^arge  expira- 

tondate* 

Alabama: 

93-02-U-OO-HSV..   Huntsvltte   Int(-Caf1  T  Jones  FiaW, 
HuntsvIHe  

OttAKVISaS 
06/16/1993 
06^15^993 
06/29/1993 
06/28/1993 
06,'28/1993 
06/28^993 
Oen  1/1993 
06A}7/1B«3 
06/29/1^ 
08m/1993 

06/^/1903- 

S3 
3 
3 
3 
3 
3 
3 
3 
3 
3 
2 

3 

$19,022,366 

16.245.000 

572.609 

188,000 

79.920,958 

500.41 8.2SS 

117,344.750 

32.296,450 

36,500,000 

2.7S0.806 

6.189,300 

.»■ 

6,/46*SS6  J 

09/01/1993 
08/01/1993 
09/01/1993 
09/01/1993 
09/01/1993 
09A)1/1993 
09/01/1993 
09/01/1993 
06A)1/1993 
09/01/199S 
11/01/1863 

09/01/1993 

1 

11, '01/2008 
05/01/1997 
04/01/1008 

California: 

9»-03-C-00-SX.,  San  Jose  International,  San  Jose  

Colorado: 

93-01 -C-OO-EGE..  Eagle  County  fleoionai.  Eagle 

Idaho: 

93-01 -C-OO-SUN..  Friedman  Menxsrial,  Hailey 

IHtnois: 

93-01-C-OO-MDW..  Chicago  Midvmy,  Chicago 

09/01/1997 

oa/01/2001 

9a-01-C-00-ORD..  Chicago  O'Hare  Intennational,  Chi- 
cago   

10/01/1999 
07/01/2005 
09/01/2030 

Indiana: 

93-01-C-OO-iND..  Indianapolis  International,  Indianapolis 
Michigan: 

93-01-C-00-FNT.,  Bishop  International,  Rint 

Nevada: 

9»-02-C-00-LAS.,  McCan^n  Intemational,  Las  Vegas  .... 
Ohio: 

93-01-C-OO-TOL..  Toledo  Express,  Toledo  

09/01/2014 
0B/01/19B6 

Texas: 

93-02-C-OO-AUS..  Robert  Mueller  Municipal,  Austin  

Wisconsin: 

93-01-C-OO-MSN.,  Dane  County  Regional-Truax  FiaW 
Madison  

06A}1/19e5 

O'j/oi/iim 

Wyoming: 
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Cumulative  List  of  PFC  Applications  Previously  Approved— Continued 

State,  appltcatlon  nurT*«r.  airport,  city 

Date  approved 

Level 
of  PFC 

Total  approved 
net  PFC  revenue 

Earliest  ctwrge 
effective  date 

Estimated 

charge  oxplra- 

ttondate* 

93-01-C-OO-CPR.,  Natrona  County  International.  Casper 
93-01-C-OO-QCC..  GiUene-Campbsit  County,  Gillette  

06/14/1993 
06/28/1993 

3 
3 

506.144 
331,540 

00A)1/1993 
09A)1/1993 

10A)1/1996 
09/01/1999 

[FR  Doc.  93-23092  Filed  9-20-93;  8:45  am) 
aiujNO  cooe  mio-is-m 


Aviation  Proceedings;  Agreements 
nied  During  the  Wecit  Ended 
September  10, 1993 

The  following  Agreements  were  filed 
with  the  Department  of  Transportation 
imder  the  provisions  of  49  U.S.C  412 
and'414.  Answers  may  be  filed  within 
21  days  of  date  of  filing. 
Docket  Number:  49117 
Date  filed:  September  7. 19Q3 
Parties:  Members  of  the  International 

Air  Transport  Association 
Subject:  TC3  Telex  Mail  Vote  645;  R-1 
to  r-5  (Japan-Russian  Federation 
fares) 
Proposed  Effective  Date:  November  30, 

1993. 
Docket  Number:  49118 
Date  filed:  September  7, 1993 
Parties:  Members  of  the  International 

Air  Transport  Association 
Subject:  TCI  Reso/P  0416  dated  August 
6. 1993 

TCl  Areawide  Resos;  r-l  to  r-5 
TCl  Reso/P  0417  dated  August  6, 

1993 
TCl  Caribbean  Resos;  r-€  to  r-20 
TCl  Fares  0101  dated  August  20, 

1993— Tables 
TCl  Reso/P  0418  dated  August  6. 

1993 
TCl  Longhaul  Resos;  r-21  to  r-€9 
TCl  Fares  0099  dated  August  20. 

1993— Tables 
TCl  Reso/P  0419  dated  August  6. 

1993 
TCl  Within  South  America  r-70  to  r- 
81 
Proposed  Effective  Date:  January  1, 

1994. 
Phyllis  T.  Ksylor. 

Chief  Documentary  Services  Division. 
[FR  Doc.  93-22997  Filed  9-20-93;  8:45  am] 
MJJNQcooE  4ei»-ea-r 


Applications  for  Certificates  of  Public 
Convenience  and  Necessity  and 
Foreign  Air  Carrier  Permlta  Hied  Under 
Subpart  Q  During  ttw  Week  Ended 
SeptefflberlO,  1993 

The  following  Applications  for 
Certificates  of  Public  Convenience  and 
Necessity  and  Foreign  Air  Carrier 


Permits  were  filed  under  Subpart  Q  of 
the  Department  of  Transportation's 
Procedural  Regiilations  (See  14  CFR 
302.1701  et  seq.).  The  due  date  for 
Answers,  Conforming  Applications,  or 
Motions  to  Modify  Scope  are  set  forth 
below  for  each  apphcation.  Following 
the  Answer  period  DOT  may  process  the 
application  by  expedited  procedures. 
Such  procedures  may  consist  of  the 
adoption  of  a  show-cause  order,  a 
tentative  order,  or  in  appropriate  cases 
a  final  order  without  further 
proceedings. 
Docket  Number  49115 
Date  filed:  September  7, 1993 
Due  Lkite  for  Answers,  Conforming 
Applications,  or  Motion  to  Modify 
Scope:  October  5, 1993 
Description:  Application  of  Buffalo 
Airways,  Inc.,  pursuant  to  Section  401 
of  the  Act  and  Subpart  Q  of  the  Act, 
requests  scheduled  foreign  air 
transportation  of  cargo  and  mail  from 
Houston  International  Airport,  Texas, 
to  Baku  Airport,  Azerbaijan,  via 
Gander,  Newfoundland,  and  Stansted 
Airport,  London,  England.  The 
schedule  is  sought  only  for  the  U.S.  to 
Azerb^jan  route;  any  backhaul 
business  generated  would  be  under 
the  Applicant's  charter  authority. 

Docket  Number:  49116 

Date  filed:  September  7, 1993 

Due  Date  for  Answers,  Conforming 
Applications,  or  Motion  to  Modify 
Scope:  October  5. 1993 

Description:  Application  of  Buffalo 
Airways,  Inc.,  pursuant  to  Section  401 
of  the  Act  and  Subpart  Q  of  the 
Regulation,  requests  a  certificate  of 
convenience  and  necessity  to  engage 
in  foreign  scheduled  air 
transportation  of  property,  seeking 
additional  authority  to  conduct  a  once 
a  week  scheduled  cargo  flight  from 
Kansas  City  International  Airport, 
Kansas  Qty,  MO  to  Schithol  Airport, 
Amsterdam,  The  Netherlands,  with  an 
intermediate  stop  at  Gander, 
Newfotmdland. 

Docket  Number:  49119 

Date  filed:  September  8, 1993 

Due  Date  for  Answers,  Conforming 
Applications,  or  Motion  to  Modify 
Scope:  October  6, 1993 

Description:  Application  of  AirTrain 
Corporation,  pursuant  to  Section 
401(d)(1)  of  the  Act  and  Subpart  Q  of 


the  Regulations,  requests  a  certificate 
of  public  convenience  and  necessity 
authorizing  interstate  and  overseas 
scheduled  air  transportation. 

Docket  Number:  49120 

Date  filed:  September  10, 1993 

Due  Date  for  Answers,  Conforming 
Applications,  or  Motion  to  Modify 
Scope:  October  8, 1993 

Description:  Application  of  World 
Connection  Airways,  Inc.,  pursuant  to 
Section  401(d)(1)  of  the  Act  and 
Subpart  Q  of  the  Regulations,  requests 
a  certificate  of  public  convenience 
and  necessity  to  engage  in  interstate 
and  overseas  scheduled  air 
transportation  of  persons,  property 
and  mail:  Between  any  point  in  any 
State  of  the  United  States  or  the 
District  of  Columbia,  or  any  territory 
or  possession  of  the  United  States, 
and  any  other  point  in  any  State  of  the 
United  States  or  the  District  of 
Columbia,  or  any  territory  or 
possession  of  the  United  States. 

Docket  Number  ■  45651 

Date  filed:  September  8, 1993 

JDue  Date  for  Answers,  Conforming 
Applications,  or  Motion  to  Modify 
Scope:  October  6, 1993 

Description:  Application  of  United  Air 
Lines,  Inc.,  pursuant  to  Section  401  of 
the  Act  and  Subpart  Q  of  the 
Regulations,  applies  for  renewal  of  the 
first  segment  of  its  Certificate  of 
Public  Convenience  and  Necessity  for 
Route  552  authorizing  services 
between  Spokane,  Washington,  arid 
Calgary,  Alberta,  Canada. 

Phyllis  T.Keylor, 

Chief  Documentary  Services  Division. 

[FR  Doc.  93-22996  Filed  d-20-93;  8:45  am) 

WUMQ  COOC  4t1»-St-P 
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DEPARTMENT  OF  THE  TREASURY 

Office  of  the  Comptroller  of  ttie 
Cunrancy 

(93-16] 

FEDERAL  RESERVE  SYSTEM 
[Doc«M  No.  R-0777] 

FEDERAL  DEPOSIT  INSURANCE 
CORPORATION 

RIN  3063-AAS3 

DEPARTMENT  OF  THE  TREASURY 

Office  of  Thrfft  Supervision 

[Oocktt  No.  93-157] 

Branch  Cloeinge 

AGENCIES:  Board  of  Governors  of  the 
Federal  Reserve  System;  Office  of  the 
Comptroller  of  the  Currency,  Treasury; 
Federal  Deposit  Insurance  Corporation; 
and  Office  of  Thrift  Supervision, 
Treasury 

ACTION:  )aint  policy  statement. 

SUMMAHY:  The  Board  of  Governors  of  the 
Federal  Reserve  System  (Board  of 
Governors),  the  Office  of  the 
Comptroller  of  the  Currency  (OCC).  the 
Federal  Deposit  Insurance  Corporation 
(FDIC),  and  the  Office  of  Thrift 
Super\ision  (OTS)  (collectively  "the 
agencies")  have  adopted  a  joint  poUcy 
statement  regarding  branch  closings  by 
insured  depository  institutions.  The 
poUcy  statement  provides  guidance 
concerning  the  branch  closing 
provisions  of  section  42  of  the  Federal 
Deposit  Insurance  Act  (FBI  Act), 
specifically  the  requirements  that 
insured  depository  institutions  adopt 
policies  for  branch  closings  and  pro-<.-ide 
notices  before  closing  any  branch. 
DATES:  E^ctive  September  21,  1993. 
FOR  FURTHER  INFORMATION  CONTACT: 
Board  of  Governors:  OUver  I.  Ireland, 
Associate  General  Counsel  (202.'452- 
3625).  Gregoiy  A.  Baer,  Senior  Attorney 
(202/452-3236),  Legal  Ddvision,  Glenn' 
E.  Lone>',  Assistant  Director  (202/452- 
3585).  Beverly  C.  Smith,  Manager- 
Applications  (202/452-3946),  Diane 
Jackins.  Senior  Rmrievv  Examiner  (202/ 
452-3946),  Division  of  Con«imer  and 
Community  Affairs,  Board  of  Governors 
of  the  Federal  Reserve  System.  For  the 
bearing  impaired  only, 
Telecommtmication  Device  for  the  Deaf 
(TDD),  Dorothea  Thompson  (^2/452- 
35441,  Board  of  Governors  of  the  Federal 
Reserve  System,  20th  and  C  Streets, 
NVJ..  Washington.  DC  20551. 

OCC.  Cindy  L.  Hausch-Booth, 
Licensing  Policy  and  Systems  Analyst. 


Bank  Organization  and  Structure 
IDivision  (202/674-5060).  Sue  Auerbach, 
Senior  Attorney,  Corporate  Organization 
and  Resolutions  Division  (202/874- 
5300),  Letty  Ann  Shapiro,  Community 
Development  Specialist,  Community 
Development  Di\ision  (202/874-4930), 
Office  of  the  Comptroller  of  the 
Currency. 

FDIC:  Robert  F.  Miailovich,  Associate 
Director,  Division  of  Supervision  (202/ 
898-6918),  Curtis  L.  Vaughn. 
Examination  Speciahst,  Division  of 
Super\'ision  (202/698-6759,  Joseph  A. 
DiNuzzo,  Senior  Attorney,  Legal 
Division  (202/898-7349). 

OTS:  Larrj'  Clark,  Program  Manager, 
Compliance  and  Trust  (202/906-5628), 
Supervision  Policy;  Kevin  A.  Corcoran, 
Assistant  Chief  Counsel,  Corporate  and 
Securities  Division  (202/906-6962), 
Chief  Counsel's  Office;  Jackie  Durham, 
Project  Manager,  Corporate  Analysis 
(202/906-6712)  Supervisor>-  Operations, 
Office  of  Thrift  Supervision,  1700  G 
Street,  N'W..  Washington,  DC  20552. 

SUPPLEMENTARY  INFORMATION: 

Background  Infonnation 

Section  228  of  the  Federal  Deposit 
Insurance  Corporation  Improvement  Act 
of  1991  (Pub.  L.  1G2-242,  105  Stat. 
2236)  (FDICL\)  added  a  new  section  42 
to  the  Federal  Deposit  Insurance  Act 
(FDI  Act).'  Section  42  took  effect  upon 
enactment  of  FDICL\  on  December  19, 
1991.  The  law  requires  each  insured 
depository  institution  to  give  90  days 
prior  written  notice  of  any  branch 
closing  to  its  primary-  Federal  regulator 
and  to  branch  customers,  to  post  a 
notice  at  the  branuh  site  at  letkst  30  days 
prior  to  closing,  and  to  develop  apolicy 
with  respect  to  branch  closings.  The 
notice  to  the  regulator  must  include  a 
detailed  statement  of  the  reasons  for  the 
decision  to  close  the  branch  and 
information  in  support  of  those  reasons. 

The  Board  of  Governors  (57  FR  461€8. 
October  7,  1992),  OCC  (57  FR  40249, 
September  2. 1992),  FDIC  (57  FR  47657. 
October  19. 1992),  and  OTS  (57  FR 
44226,  September  24.  1992)  each 
proposed  for  comment  a  policy 
statement  interpreting  section  42.  The 
agencies  worked  together  in  preparing 
their  proposed  policy  statements,  and 
the  fitetements  were  therefore 
substantially  similar.  Although  each  of 
the  agencies  issued  a  separate  Federal 
er  notice  an  its  proposed  poHcy 


I  Due  to  an  ermi  in  diHfbiig.  bdth  section  228  and 
sactioD  132  of  FmCIA  added  a  new  secticm  39  to 
the  FDI  Act  The  Motion  39  of  the  i^  Act  added 
by  section  728  of  FDIQA  was  Tedetignated  as 
section  42  of  the  FDI  Act  by  vectlan  1602  of  the 
Housing  and  Cammunity  DB*elo|iment  Act  dl  1992. 
106  Stat  3672.  and  is  codified  at  12  U.S.C  ifiSlr- 
1. 


statement,  the  final  pobcy  statement  is 
a  joint  document. 

Summary  of  Finel  Policy-  Statement 

The  agencies  are  issuing  a  joint  final 
pobcy  statement  to  provide  guidance  to 
institutions  in  complying  with  section 
42  of  the  FDI  Act.  Similar  to  the 
agencies'  proposals,  the  policj- 
statement  defines  a  brarnih  for  purposes 
of  section  42.  clarifies  what  constitutes 
a  branch  closing,  and  provides  guidance 
to  institutions  in  identifj-ing  customers 
to  be  notified  in  the  event  of  a  branch 
closing. 

Summary  of  Comments 

The  agencies  received  a  combined 
total  of  129  comment  letters  on  the 
proposed  policy  statements.-  Forty-nine 
letters  were  from  FDIC-insured  banks 
and  savings  associations.  39  from  bank 
and  thrift  bclding  companies,  32  from 
bank  and  thrift  industry  trade  groups, 
four  from  state  bank  supervisors,  two 
from  a  trade  group  for  state  bank 
supervisors,  one  from  another  Federal 
agency,  one  from  a  city  government,  and 
one  from  an  individual.  Overall,  the 
comments  supported  the  proposed 
policy  statement  and  the  agencies' 
efforts  to  implement  the  branch  closing 
statute  with  the  least  possible  burden  on 
the  banking  industrj-. 

The  majority  of  the  comments  focused 
on  four  areas  about  which  the  agencies 
had  sought  specific  comment  the 
proper  definition  of  "branch"  under 
section  42,  particularly  on  whether  an 
automatic  teller  machine,  remote  service 
facility,  or  castomer-bank 
communications  terminal  (collectively, 
an  "ATM")  constitutes  a  branch; 
whether  relocations  should  be 
considered  branch  closings  for  purposes 
of  section  42;  whether  an  acquiring 
institution's  decision  not  to  purchase  a 
branch  from  the  FDIC  or  Resolution 
Trust  CorporMion  efter  temporary 
operation  of  such  branch  during  an 
option  period  should  constitute  a 
branch  closing  under  section  42,  and 
how  customers  of  a  branch  should  be 
identified.  A  description  of  the 
comments  is  inciuded  in  the  discussion 
of  these  areas  belcm*. 

Discussion 

1.  Definition  of  "Branch" 

The  majority  of  comments  received  by 
the  agencies  focused  on  whether  ATMs 
should  be  deemed  outside  the  scope  of 
the  branch  closing  statute.  Each  of  these 


2  In  many  situatioiu  persons  pronded  the  s&me 
written  connnantto  more  than  one  of  the  agnncies. 
This  total  inclu(iaE«]!  comments  reoaived  by  all  the 
agencies,  inclodzng  the  aams  commantisl  provided 
by  one  person  to  more  than  one  agency 
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comments  opposed  subjecting  the 
closing  of  ATMs  to  the  requirements  of 
section  42.  Commenters  argued  that 
Congress  could  not  have  intended  to 
require  notice  of  the  closing  of  ATMs 
because  ATM  closings  do  not  have  an 
adverse  effect  on  the  community; 
moreover,  commenters  argued,  coverage 
of  ATMs  would  discourage  institutions 
from  locating  ATMs  in  lower  income 
areas  on  an  experimental  basis. 
Commenters  also  stated  that  providing 
notices  for  ATMs  would  be  difficult,  as 
ATMs  are  frequently  located  in  areas, 
such  as  grocery  stores,  over  which  an 
institution  has  no  control:  thus, 
commenters  argued  that  if  the  owner  of 
the  property  were  to  order  the  ATM 
closed,  the  institution  would  be  luiable 
to  comply  with  section  42. 

Several  commenters  noted  that 
section  42  provides  for  inclusion  of  a 
notice  in  "regular  account  statements 
mailed  to  customers  of  the  branch 
proposed  to  be  closed."  Assuming  that 
each  person  is  the  customer  of  one 
branch,  these  commenters  argued  that 
the  requirement  of  section  42  that 
notices  be  mailed  to  the  customers  of 
the  branch  to  be  closed  could  not  have 
been  meant  to  include  ATMs  within  the 
definition  of  branch,  since  customer 
accounts  are  not  assigned  to  ATMs.  If, 
on  the  other  hand,  anyone  who  uses  an 
ATM  is  to  be  considered  a  "customer" 
of  the  ATM,  commenters  noted  that  the 
bank  would  be  required  to  notify 
persons  who  were  not  even  customers  of 
the  bank,  but  had  merely  used  the  ATM. 

Other  commenters  provided  a  further 
reason  why  an  interpretation  of  branch 
that  excludes  ATMs  would  better  reflect 
the  statutory  intent.  If  ATMs  were 
included  within  the  definition  of 
branch,  then  converting  a  full  service 
brick-and-mortar  branch  to  an  ATM, 
and  thereby  depriving  the  neighborhood 
of  significant  banking  services,  would 
not  constitute  a  branch  closing,  since 
there  would  continue  to  be  a  "branch." 
If  ATMs  were  not  considered  branches, 
such  an  action  would  constitute  a 
branch  closing  and  section  42  would 
apply. 

As  to  what  definition  of  "branch" 
should  be  used,  one  commenter  stated 
that  the  common  meaning  of  "branch" 
is  an  office  where  employees  of  the  bank 
may  be  found  and  banking  business  is 
handled  by  a  natural  person.  Several 
commenters  noted  that  by  using  the 
phrase  "premises  of  the  branch"  in 
requiring  a  posted  notice.  Congress 
clearly  intended  to  cover  only 
traditional  brick-and-mortar  branches, 
that  is,  those  with  premises.  As  one 
commenter  noted,  the  dictionary 
definition  of  "premises"  defines  the 
term  as  "a  tract  of  land  with  building 


thereon  or  as  a  building  or  a  part  of  a 
building  usually  with  its  appxutenances 
(as  grounds)."  The  commenter  argued 
that  an  ATM  is  a  fixture,  and  not  a 
building.  Along  similar  Unas,  a  trade 
group  recommended  defining  a  branch 
as  a  detached,  full-service  facility 
staffed  by  employees. 

The  agencies  have  concluded  that  the 
appropriate  definition  of  "branch"  for 
purposes  of  section  42  is  a  traditional 
brioi-and-mortar  branch,  and  any 
similar  banking  facility,  at  which 
deposits  are  received  or  checks  paid  or 
money  lent.  Thus,  for  example,  notice 
pursuant  to  section  42  would  not  be 
required  for  the  closing  of  an  ATM  or 
temporary  branch.  Institutions  that  are 
in  doubt  about  the  coverage  of  a      \^ 
particular  closing  should  consult  the 
appropriate  Federal  banking  agency. 

The  agencies  believe  that  this 
interpretation  is  consistent  with  the 
intent  and  plain  language  of  section  42. 
In  enacting  section  42,  Congress  appears 
to  have  been  interested  in  protecting 
customers  from  the  loss  of  full  service 
facilities.  See  S.  Rep.  102-167. 102d 
Cong..  1st  Sess.  113  (1991)  ("The  threat 
of  a  branch  closure  is  particularly 
common  and  pronounced  in  under- 
served,  lower-income  neighborhoods. 
Without  full  banking  serxices,  it  is 
difficult  for  a  community  to  attract  new 
business  and  economic  activity.") 

An  interpretation  of  "branch"  as 
including  only  traditional  brick-and- 
mortar  branches  excludes  temporary 
branches  and  ATMs  and  thereby  avoids 
problems  with  a  broader  definition  that 
could  not  have  been  intended  by 
Congress.  For  example,  if  temporary 
branches  were  to  be  included  within  the 
definition  of  "branch,"  costly 
notifications  that  serve  no  purpose 
would  be  required.  As  one  commenter 
pointed  out,  an  institution  that 
established  a  temporary  branch  at  a  fair, 
convention,  college  registration  or 
similar  event  would  be  required  to 
remain  at  the  (possibly  vacant)  site  for 
90  days  after  the  event  ended.  In  the 
case  of  such  facilities,  it  is  obvious  to 
the  institution's  customers  that  the 
facility  is  temporary.  No  customer  is 
likely  to  be  surprised  by  the 
disappearance  of  such  facilities,  and 
Congress  could  not  have  intended  to 
require  a  90  day  notice  for  institutions 
that  were  never  to  be  opened  for  90 
days. 

As  noted  in  the  comments,  ATMs  also 
present  problems  with  an  expansive 
definition,  as  those  who  use  ATMs 
frequently  do  not  bank  with  the 
institution  that  operates  the  ATM. 
Furthermore,  the  agencies  are 
particularly  concerned  that  under  an 
interpietation  that  included  ATMs 


within  the  definition  of  "branch,"  an 
institution  could  downgrade  a  brick- 
and-mortar  branch  to  an  ATM  and  not 
have  closed  a  branch  for  purposes  of 
section  42.  Such  a  result  would  appear 
to  be  at  odds  with  the  purpose  of  section 
42. 

Interpreting  section  42  to  cover 
traditional  brick-and-mortar  branches  is 
also  consistent  with  the  plain  language 
of  section  42.  As  noted  by  the 
commenters,  the  term  "branch"  is 
undefined  in  section  42,  and  is  not 
defined  elsewhere  in  the  FDI  Act. 
Although  section  3(o)  of  the  FEH  Act 
does  define  the  term  "domestic 
branch,"  3  Congress  chose  not  to  use  that 
term  in  section  42,*  An  indication  of 
Congressional  intent  in  the  language  of 
section  42  can  be  found  in  section 
42(b)(2)(A),  which  requires  the  posting 
of  a  notice  on  "the  premises  of  the 
branch  to  be  closed."  Thus,  for  purposes 
of  section  42,  a  branch  is  something  that 
has  "premises."  As  noted  by  the 
commenters,  premise  is  defined  for  this 
purpose  as  "a  tract  of  land  with  the 
buildings  thereon."'  The  use  of  this 
term  indicates  that  in  using  the  term 
"branch,"  Congress  intended  section  42 
to  apply  to  traditional  brick-and-mortar 
branches — those  that  have  "premises." 

2.  Relocations 

The  regulations  of  the  Board  of 
Governors  and  OTS  each  provide  that 
an  institution  that  proposes  to  relocate 
a  branch  or  main  office  only  a  short 
distance  need  not  submit  an  apphcation 
seeking  approval  of  the  relocation.  The 
two  agencies'  regulations  and  standards 
differ,  but  both  rely  on  some 
consideration  of  the  distance  of  the 
move.  See  12  CFR  208.9  (Board);  12  CFR 
545.95  (OTS). 

On  the  other  hand,  neither  the  FDIC 
nor  the  OCC  has  a  short-distance 
exception  to  its  application 
requirements  for  branch  relocation 


>  Section  3(o)  of  the  FDI  Act  sUtas  that  a 
"domestic  branch"  Includes  "any  branch  bank, 
branch  office,  branch  agency,  additional  office,  oi 
any  branch  place  of  business  located  in  any  State 
of  the  United  States  or  in  any  Territory  of  the 
United  States.  Puerto  Rico,  Guam,  American  Samoa, 
the  Trust  Territory  of  the  Pacific  Islands,  or  the 
Virgin  Islands  at  which  deposits  are  received  or 
chedu  paid  or  money  lent"  12  U.S.C.  l8l3(o). 

4  This  is  in  contrast  to  at  least  one  other  provision 
of  the  FDI  Act  where  Congreas  used  the  term 
"domestic  branch"  in  requiring  FDIC  approval  for 
certain  applications.  12  U.S.C  1828(d).  Although 
the  proposed  policy  statements  of  the  Board  of 
Governors,  the  OCC  and  the  FDIC  proposed  that  tha 
definlbon  of  "domestic  branch"  be  used  as  the 
definition  of  "branch"  in  section  42,  the  agenciee 
believe  that  It  is  more  in  keeping  with  the  language 
and  legislative  intent  of  the  statute  to  use  the 
foregoing  definition  of  branch  to  implement  the 
requirements  of  section  42. 

*  See  Webater'a  Ninth  New  Collegiate  Dictionary 
928  (1988). 


applications.  As  discussed  in  the 
proposals,  section  18(d)  of  the  FDI  Act 
requires  state  nonmember  banks  to 
obtain  FDIC  approval  before  relocating  a 
branch.  Section  36  of  the  National  Bank 
Act  requires  OCC  approval  before  a 
national  bank  relocates  a  branch. 

In  their  notices,  the  agencies  proposed 
that  a  short-distance  relocation  not  be 
considered  a  branch  closing  for 
purposes  of  section  42.  All  the 
comments  received  on  the  issue  agreed 
that  branch  relocations  should  be 
deemed  outside  the  scope  of  the  branch 
closing  statute.  Several  persons 
commented  that  relocations  in  the  same 
service  area  or  community  should  not 
be  considered  to  be  a  closing.  Comments 
received  by  the  OCC  and  FDIC  noted 
that  those  agencies'  existing  application 
and  notice  requirements  for  branch 
relocations  satisfy  the  underlying 
purpose  of  the  branch  closing  statute 
and  argued  that  deeming  the  branch 
closing  notice  requirements  to  apply  to 
branch  relocations  would  be  redundant 
with  the  requirements  of  existing  law 
and  regulations. 

The  final  poUcy  statement  contains  a 
common  method  of  determining  if  a 
"relocation"  has  occurred  for  purposes 
of  section  42  and  makes  clear  that  a 
relocation  does  not  constitute  a  branch 
closing.  A  relocation  is  distinguished 
from  the  contemporaneous  closing  of 
one  branch  and  opening  of  another. 
Under  the  poUcy  statement  a  relocation 
has  occurred  if  the  new  branch  and  the 
closed  branch  are  within  the  same 
immediate  neighborhood  and  the  nature 
of  the  business  and  the  customers 
served  by  the  branch  are  substantially 
unaffected  by  the  move.  Generally, 
relocations  will  be  found  to  have 
occurred  only  when  short  distances  are 
involved:  For  example,  moves  across  the 
street,  around  the  comer,  or  a  block  or 
two  away.  Moves  of  less  than  1000  feet 
will  generally  be  considered  to  be 
relocations.  In  less  densely  populated 
areas,  where  "neighborhoods"  extend 
farther  and  a  longer  move  would  not 
substantially  affect  the  nature  of  the 
business  or  the  customers  served  by  the 
branch,  a  relocation  may  occur  over 
significantly  longer  distances. 
Institutions  that  are  in  doubt  about 
whether  a  relocation  or  closing  has 
occurred  should  consult  the  appropriate 
federal  banking  agency. 

The  agencies  have  also  concluded  that 
a  consolidation  of  branches  can  be 
treated  as  a  relocation,  as  opposed  to  a 
branch  closing,  for  purposes  of  section 
42.  Consolidation  can  be  expected  to 
occur  after  a  merger,  where  the 
acquiring  institution  and  the  institution 
being  acquired  maintained  branches  a 
short  distance  apart. 


The  agencies  believe  that  if  a 
consolidation  of  branches  meets  the  test 
for  relocation,  then  the  branch  may  be 
treated  as  having  be^n  reiocated  rather 
than  closed  for  purposes  of  section  42. 
The  agencies  beUeve  that  customers 
have  not  been  deprived  of  banking 
services  in  these  situations.  One 
commenter  noted  that  such  a 
consoUdation  would  not  affect  the 
nature  of  the  business  or  the  customers 
served.  Moreover,  as  another  commenter 
noted,  such  an  interpretation  would 
avoid  penalizing  an  institution  for 
eUminating  a  costly  duplication  of 
services. 

One  commenter  suggested  that  the 
agencies  review  branch  relocations  for 
institutions  with  less  than  satisfactory 
CRA  ratings,  and  two  commenters 
suggested  that  branch  closings  be 
subject  to  an  appUcation  process  with 
an  opportunity  for  pubUc  comment.  The 
agencies  do  not  believe  such  review  or 
comment  is  required  by  section  42. 

3.  Occupation  of  Branch  During  an 
Option  Period 

Section  42  appUes  only  to  branch 
closings  by  insured  depository 
institutions.  The  agencies  stated  in  their 
proposed  policy  statements  that  when 
an  acquiring  institution  declines  to 
exercise  an  option  to  purchase  a  branch 
and  that  branch  is  subsequently  closed, 
the  closing  is,  in  effect,  attributable  to 
the  FDIC  or  RTC  acting  as  receiver  and 
not  to  the  institution.  Thus,  the 
agencies'  proposed  poUcy  statements 
provided  that  decUning  to  exercise  an 
option  to  purchase  a  bcanch  from  the 
government  during  an  option  period 
does  not  constitute  a  branch  closing, 
and  this  position  is  unchanged  in  the 
final  poUcy  statement.^ 

The  agencies  received  36  comments 
on  whether  the  section  42  requirements 
should  apply  in  this  context.  All 
supported  the  agencies'  position  that 
branch  closing  provisions  should  not 
apply  in  such  situations  involving  failed 
depository  institutions. 

One  issue  regarding  the  mechanics  of 
such  options  was  raised  by  two 
commenters  that  had  recently 
experienced  mergers.  They  criticized 
the  proposal  because  it  only  allowed  the 
institution  to  remain  in  the  branch 
during  the  option  period,  which  they 
said  was  generally  30  to  90  days.  These 
commenters  pointed  out  that  contracts 


«  Pursuant  to  a  typical  acquisition  agreement  with 
the  FDIC  cr  RTC,  the  acquirer  of  a  failed  institution 
may  temporarily  operate  one  or  more  branches  of 
the  tailed  institution  during  the  acquirer's  option 
period — that  is,  during  the  period  the  acquirer  has 
to  decide  whether  it  will  purchauie  or  lease  the 
branch.  (Typically,  option  periods  under  FDIC  and 
RTC  contracts  range  between  90  and  ISO  days.) 


with  the  FDIC  and  RTC  allow  the 
acquiring  institution  to  remain  in  the 
branch  for  a  period  of  time  after  the 
option  period;  this  extra  time  allows  an 
institution  that  decides  not  to  acquire  a 
branch  to  wind  down  its  operations  in 
an  orderly  way.  This  occupancy  period 
generally  lasts  for  180  days.  The  joint 
final  policy  statement  provides  that  an 
acquiring  institution  that  occupies  but 
declines  to  exercise  an  option  to 
purchase  a  branch  may  remain  in  the 
branch  during  the  occupancy  period 
prescribed  by  the  RTC  or  FDIC  in 
connection  with  the  option,  up  to  a 
maximum  of  180  days  from  the  date  of 
the  failure  of  the  bank  or  the  expiration 
of  the  option  period,  whichever  is  later, 
without  triggering  the  notice 
requirements  in  section  42. 

One  commenter  argued  that  section 
42  should  not  apply  to  the  closing  of  a 
branch  after  the  sale  of  a  bank  imder  a 
divestiture  order  issued  by  an  agency 
pursuant  to  the  prompt  corrective  action 
regime  of  section  38  of  the  FDI  Act.  The 
commenter  felt  that  the  delay  in  closing 
occasioned  by  section  42  could 
jeopardize  the  transaction.  Another 
commenter  asked  that  the  agencies  not 
apply  section  42  when  an  institution 
acquires  a  bank  in  government 
conservatorship  and  closes  branches  in 
connection  with  the  transaction. 
However,  the  agencies  beUeve  that 
because,  in  these  cases,  an  insured 
depositor)'  institution  and  not  the 
government  (in  its  role  as  receiver  of  a 
failed  institution)  is  closing  the 
branches,  the  closing  is  attributable  to 
the  institution,  and  the  agencies  do  not 
have  the  authority  to  relieve  the  closing 
institution  of  its  obligations  imder 
section  42. 

The  agencies  also  beUeve  that 
branches  closed  in  connection  with 
transactions  involving  failing 
institutions  (including  ex-pedited 
mergers)  are  not  attributable  to  the 
government.  Thus,  the  exception 
explained  above  for  branch  closings  in 
the  context  of  a  failed  institution  cannot 
be  used  in  the  faihng  institution 
context.  The  fact  that  a  consolidation  of 
branches  over  a  short  distance  may  be 
found  to  be  a  relocation  and  not  a 
branch  closing,  however,  should  reduce 
regulatory  burden  with  regard  to  failing 
institution  transactions.  That  is, 
acquiring  institutions  may  consolidate 
existing  branches  with  branches 
acquired  from  the  failing  institution 
vnthout  having  to  comply  with  the 
requirements  of  section  42  as  long  as  the 
consoUdation  meets  the  test  for  a 
relocation  set  forth  in  the  poUcy 
statement. 


4 
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4.  Determining  Customers  ofaBauich 

The  commentars  genarally  suppofted 
the  agencies'  proposal  to  pennit  each 
mstitutioQ  to  identify  a  given  branch's 
customers  based  on  a  good  fisith  system 
of  allocating  customers  among  branches, 
and  to  indicate  that  one  reasonable 
meens  of  allocating  customers  is  by 
where  they  opened  their  deposit  or  loan 
accounts.  One  commenter  noted  that 
banks  have  historically  determined  each 
branch's  customer  base  by  the  accounts 
opened  at  the  office.  The  final  policy 
statement  continues  to  allow  each 
institution  to  allocate  customers  in  a 
reasonable  way,  and  further  clarifies 
that,  in  certain  cases,  such  an  allocation 
may  result  in  a  branch  not  having  any 
customers  to  notify  in  the  event  of  a 
closing.  In  that  event,  only  the  notice  to 
the  apprcpriate  agency  and  the  posting 
of  a  notice  on  Lhe  premises  would  be 
required. 

A  few  comnienters  sought  further 
guidance  in  this  area,  but  the  agencies 
believe  that  each  institution  should  be 
responsible  for  identifjing  CTastomers. 

5.  Branch  Closings  as  a  Result  of 
Merger,  Consolidation,  or  Other  Form  of 
Acquisition 

The  agencies  proposed  that  either 
party  to  a  transactian  such  as  a  merger 
or  consolidation  could  provide  the 
notices  required  by  section  42.  Several 
commenters  questioned  who  would  be 
responsible  if  no  notice  were  given.  To 
avoid  cotnfnsion  and  a  resultant  failure 
to  provide  the  required  notice,  the  final 
policy  statement  clarifies  that  the 
acquiring  or  resulting  institution  is 
ultimately  responsible  for  ensuring  that 
the  required  notices  are  given. 

6.  Regulatory  Burden 

Several  letters  complained  about  the 
financial  and  other  compliance  burdens 
imposed  upon  depository  institutions 
by  the  requirements  of  section  42.  The 
agencies  are  very  sympathetic  to  this 
concern  and,  thus,  have  attempted  to 
produce  a  policy  statement  that  is 
consistent  with  the  intent  of  the  branch 
closing  statute  and  minimizes  burden  to 
the  industry.  The  agencies  note  that 
depository  institutions  are  bound  to 
comply  with  the  explicit  requirements 
of  section  42. 

7.  /nferruption  of  Service 

The  agencies  proposed  that  section  42 
would  not  apply  to  an  interruptioD  of 
service  caused  by  an  event  beyond  the 
institution's  control  (e.g.,  natural 
catastrophe),  unleu  the  institution 
closed  or  did  not  reopen  the  branch 
following  tba  incident  A  fsfw 
commentsn  axguad  that  Um  poctiiM  of 
the  notice  in  cases  where  the  bsmnoi 


would  not  reopen  could  mean — and 
would  have  meant  in  the  case  of 
branches  destroyed  by  Hurricane 
Andrew — that  an  institiition  would  have 
to  post  a  notice  amid  k  pile  of  rubble. 
The  agencies  believe  that  the  notice 
should  be  posted  whenever  feasible,  but 
acknowledge  that  there  will  be  times 
when  the  posting  on  the  premises  is  not 
practical. 

Otker  comnienters  asked  that  the 
agencies  find  a  twoader  range  of  causes 
of  branch  closing  to  be  beyond  an 
institution's  control  and  thus  not 
requiring  a  notice  under  section  42. 
Specifically,  commenters  asked  that  the 
loss  of  a  lease  be  found  to  be  beyond  the 
institution's  control.  The  agencies  have 
decided  not  to  expand  the  list  of 
examples  of  what  constitutes  a 
condition  beyond  an  institution's 
control.  The  agencies  beheve  that  the 
terms  of  a  lease  are  a  bctor  that  is 
within  an  institution's  control. ? 

8.  Rehtionship  to  State  Law 

A  state  bankers  association  pointed 
out  that  state  law  may  require  branch 
closing  notices  and  policies,  and  asked 
that  the  agencies  determine  that 
compUance  with  state  law  would  satisfy 
section  42.  The  agencies  do  not  believe 
that  it  is  appropriate  to  aaittlyre  various 
state  laws  for  this  purpose,  but  the 
agencies  have  amended  the  policy 
statement  to  note:  (1)  If  a  notice 

f)rovided  to  customers  pursuant  to  state 
aw  contains  the  information  required 
by  section  42  and  is  provided  with  prior 
notice  that  is  consistent  with  the 
requirements  of  section  42,  then  a 
second  notice  need  not  be  sent;  and  (2) 
if  a  notice  sent  to  a  state  supervisor 
contains  the  information  required  by 
section  42  and  provides  prior  notice  that 
is  consistent  with  the  requirements  of 
section  42,  then  the  institution  may 
provide  a  copy  of  that  notice  to  its 
federal  regulator  in  lieu  of  a  separate 
notice. 

9.  Reduction  of  Services 

The  final  policy  statement  continues 
to  provide  that  a  change  in  services  at 
a  branch  will  not  be  considered  a 
brandi  closing  as  long  as  the  facility 
continues  to  constitute  a  branch  for 
purposes  of  section  42.  In  this  context, 
the  agencies  note  that  a  branch  that 
reduces  its  services  to  that  of  an  ATM 
would  be  deemed  to  have  closed  the 
branch  for  purposes  of  section  42.  This 
is  because,  as  discussed  above,  fior 


purpoaaa  of  the  branch  closing  statutes 
an  ATM  is  not  considered  a  bianch. 

10.  Branch  Closing  Policy 

The  ageiudes'  proposals  differed  with 

respect  to  their  provisions  regarding 
branch  closing  policies.  The  CKX  and 
OTS  included  in  their  proposed  policy 
statements  a  list  of  items  that  an 
Institution  might  want  to  consider 
including  in  its  policy  statement;  the 
goal  was  to  provide  guidance  to 
institutions  in  adopting  their  policies. 
The  Board  of  Governors  and  tne  FMC 
did  not  include  such  a  list.  Because 
section  42  does  not  prescribe  the 
contents  of  a  branch  closing  poHcy  and 
does  not  delegate  to  the  agencies  that 
authority,  all  the  agencies  have  decided 
to  omit  any  list  of  suggested  items. 
Thus,  the  final  policy  statement  retains 
the  requirement  of  a  written  pohcy 
appropriate  to  the  size  and  needs  of  the 
institution,  but  does  not  prescribe  any 
suggested  contents  of  that  policy. 

Policy  Statement  of  Board  of  Govomins 
of  the  Federal  Reserve  System,  Office  at 
the  Comptroller  of  the  Currency, 
Federal  Deposit  Insurance  CorporatioB, 
and  Office  of  Thrift  Supervision 
Concerning  Branch  Qosiiig  Notices  and 
Policies 

Purpose 

This  policy  statement  provides 
guidance  to  insudred  depository 
institutions  concerning  requirements 
that  an  institution  provide  prior  notice 
of  any  branch  closing  and  establish 
internal  policies  for  branch  closings. 

Background 

The  Federal  Deposit  Insurance 
Corporation  Improvement  Act  of  1991 
(Pub.  L.  102-242, 105  StaL  2236) 
(FTHQA)  was  enacted  on  December  19, 
1991.  Section  228  of  the  FDKIA  adds  a 
new  section  42  to  the  Federal  Deposit 
Insurance  Act  (FDI  Act)  (12  U.S.Q 
1831r^l)  that  imposes  notice 
requirements  on  insured  depository 
institutions  that  intend  to  close 
branches.!  The  provision  became 
effective  on  December  19. 1991. 

The  law  requires  an  insured 
depository  institution  to  submit  a  uotice 
of  any  proposed  branch  closing  to  the 
appropriate  Federal  banking  agency  no 
later  than  90  days  prior  to  the  date  of 
the  proposed  branch  closing.  The 
required  notice  must  include  a  detailed 
statement  of  the  reasons  for  the  <^»«rwi<wi 
to  close  the  branch  and  statistical  or 


ODlaNrf  into  InMs  prtor  to  OMclBMnl  of  FDE3A 
would  oet  haw  bMB  iM«  to  Iriw  tka  pravlilaoa  of 
Mcttoii  42  uSo  coBRflfefatiOs.  mo  laa  i 
Usuarfl 


<  An  iBiuiad  daposilary  laftttaUoB  ■ 
bank  at  Mviagf  aMOciatlaM. «  daflaad  1 
3  of  tba  FDI  Act  the  depoilli  o{  wblsbaM 
bytheFDIC 
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other  infonnatlon  in  support  of  such 
reasons. 

The  law  also  requires  an  insured 
depository  institution  to  notify  its 
customers  of  the  proposed  closing.  The 
institution  must  mail  the  notice  to  the 
customers  of  the  branch  proposed  to  l>e 
closed  at  least  90  days  prior  to  the 
proposed  closing.  The  institution  also 
must  post  a  notice  to  customers  in  a 
conspicuous  manner  on  the  premises  of 
the  branch  proposed  to  be  closed  at  least 
30  days  prior  to  the  proposed  closing. 

Additionally,  the  law  requires  each 
institution  to  adopt  policies  regarding 
closings  of  branches  of  the  institution. 


Applicability 

Section  42  applies  to  the  closing  of  a 
"branch"  by  an  insured  depository 
institution.  The  agencies  consider  a 
"branch"  for  purposes  of  section  42  to 
be  a  traditional  brick-and-mortar 
branch,  or  any  similar  banking  faciUty, 
at  which  deposits  are  received  or  checks 
paid  or  money  lent.  Thus,  for  example, 
notice  pursuant  to  section  42  would  not 
be  required  for  the  closing  of  an  ATM 
or  temporary  branch.  Institutions  that 
are  in  doubt  about  the  coverage  of  a 
particular  closing  should  consult  the 
appropriate  Federal  banking  agency. 

An  mstitution  must  file  a  branch 
closing  notice  whenever  it  closes  a 
branch,  including  when  the  closing 
occurs  in  the  context  of  a  merger, 
consolidation  or  other  form  of 
acquisition.  Transactions  subject  to 
expedited  approval  under  the  Bank 
Merger  Act  (12  U.S.C.  1828)  must  also 
file  a  branch  closing  notice.  The 
responsibility  for  filing  the  notice  lies 
with  the  acquiring  or  resulting 
institution,  but  either  party  to  such  a 
transaction  may  give  the  notice.  Thus, 
for  example,  the  purchaser  may  give  Uie 
notice  prior  to  consummation  of  the 
transaction  where  the  purchaser  intends 
to  close  a  branch  foUov^ring 
consiunmation,  or  the  seller  may  give 
the  notice  because  it  intends  to  close  a 
branch  at  or  prior  to  consummation.  In 
the  latter  example,  if  the  transaction 
were  to  close  ahead  of  schedule,  the 
purchaser,  if  authorized  by  the 
appropriate  federal  banking  agency, 
could  operate  the  branch  to  complete 
compliance  with  the  QO-day 
requirement  without  the  need  for  an 
additional  notice. 

The  law  does  not  apply  to  mergers, 
consohdations,  or  other  acquisitions, 
including  branch  sales,  that  do  not 
result  in  any  branch  closings.  In 
addition,  the  law  does  not  apply  where 
a  branch  is  relocated.  For  purposes  of 
this  policy  statement,  a  branch 
relocation  is  a  movement  within  the 
same  immediate  neighborhood  that  does 


not  substantially  afiect  the  nature  of  the 
business  or  customers  served.  Generally, 
relocations  will  t>e  found  to  have 
occurred  only  when  short  distances  are 
involved:  for  example,  moves  across  the 
street,  around  the  comer,  or  a  block  or 
two  away.  Moves  of  less  than  1000  feet 
vsrill  generally  be  considered  to  be 
relocations,  hi  less  densely  populated 
areas,  where  neighborhoods  extend 
farther  and  a  long  move  would  not 
significantly  affect  the  nature  of  the 
business  or  the  customers  served  by  the 
branch,  a  relocation  may  occur  over 
substantially  longer  distances. 
Institutions  that  are  in  doubt  about 
whether  a  relocation  or  closing  has 
occurred  should  consult  the  appropriate 
Federal  banking  agency. 

Consohdations  of  branches  are 
considered  relocations  if  the  branches 
are  located  within  the  same 
neighborhood  and  the  nature  of  the 
business  or  customers  served  is  not 
affected.  Thus,  for  example,  a 
consolidation  of  two  branches  on  the 
same  block  following  a  merger  would 
not  constitute  a  branch  closing.  The 
same  standards  apply  to  consohdations 
as  to  relocations. 

Changes  of  services  at  a  branch  are 
not  considered  a  branch  closing, 
provided  that  the  remaining  fodUty 
constitutes  a  branch  (as  defined 
herein). » 

In  addition,  section  42  does  not  apply 
when  a  branch  ceases  operation  but  is 
not  closed  by  an  institution.  Thus,  the 
i^law  does  not  apply  to: 

•  A  temporary  interruption  of 
service  caused  by  an  event  beyond  the 
institution's  control  [e.g.,  a  natural 
catastrophe),  if  the  insured  depository 
institution  plans  to  restore  branching 
services  at  the  site  in  a  timely  maimer;  > 

•  Transferring  back  to  the  FDIC  or 
Resolution  Trust  Corporation,  pursuant 
to  the  terms  of  an  acquisition  agreement, 
a  branch  of  a  failed  bank  or  savings 
association  operated  on  an  interim  basis 
in  coimection  with  the  acquisition  of  all 
or  part  of  a  failed  bank  or  savings 
association,  so  long  as  the  transfer 
occxirs  within  the  option  period  or 
within  an  occupancy  period,  not  to 


a  The  agendes  note  that  where,  after  a  reduction 
in  tervicas.  the  reculting  bcility  no  longer  qiialifie* 
as  a  branch,  (action  42  would  apply.  Thu«,  nodcM 
of  tiranch  doting  would  be  required  if  an 
institution  were  to  replace  a  traditional  brick-and- 
mortar  branch  with  an  ATM. 

*  Section  42  would  apply,  however,  if  the 
institution  were  dosed  or  did  not  reop«i  die  branch 
following  the  inddent  Although  prior  notice  would 
not  be  possible  in  such  a  case,  the  institution 
should  notify  the  customan  (rf  the  bnnch  and  the 
appropriate  federal  banking  agsncy  in  the  manner 
spedflad  by  sactioe  42  to  the  ecxtaet  possible  aitd 
as  soon  as  poaaibU  after  the  de>:lsicn  to  dose  the 
branch  has  besD  made. 


exceed  180  days,  provided  in  the 
agreement. 

Notice  of  Branch  Closing  to  the  Agency 

The  law  requires  an  insured 
depository  institution  to  give  notice  of 
any  proposed  branch  closing  to  the 
appropriate  Federal  banking  agency  no 
later  than  90  days  prior  to  the  date  of 
the  proposed  branch  closing.  The 
required  notice  must  include  the 
following: 

•  Identification  of  the  branch  to  be 
closed; 

•  The  proposed  date  of  closing; 

•  A  detailed  statement  of  the  reasons 
for  the  decision  to  close  the  branch;  and 

•  Statistical  or  other  information  in 
support  of  such  reasons  consistent  vnth 
the  institution's  written  pohcy  for 
branch  closings. 

If  an  institution  beheves  certain 
information  included  in  the  notice  is 
confidential  in  nature,  the  institution 
should  prepare  such  information 
separately  and  request  confidential 
treatment.  The  agency  will  decide 
whether  to  treat  such  information 
confidentially  under  the  Freedom  of 
hiformation  Act  (5  U.S.C.  552). 

If  a  notice  provided  to  a  state 
supervisory  agency  pursuant  to  state 
law  contains  the  information  outlined 
above,  then  the  institution  may  provide 
a  copy  of  that  notice  to  the  appropriate 
federal  banking  agency  in  satisfaction  of 
section  42,  provided  that  the  notice  is 
filed  at  least  90  days  prior  to  the  date 
of  the  branch  closing. 

Notice  of  Branch  Closing  to  Customers 

The  law  requires  an  insured 
depository  institution  that  proposes  to 
close  a  branch  to  provide  notice  of  the 
proposed  closing  to  the  customers  of  the 
branch.  A  customer  of  a  branch  is  a 
patron  of  an  institution  who  has  been 
identified  with  a  particular  branch  by 
such  institution  through  use,  in  good 
faith,  of  a  reasonable  method  for 
allocating  customers  to  specific 
branches.  An  institution  that  allocates 
customers  to  its  branches  based  on 
where  a  customer  opened  his  or  her 
deposit  or  loan  account  will  be 
presumed  to  have  reasonably  identified 
each  customer  of  a  branch.  'The  agencies 
recognize  that  use  of  this  means  of 
allocation,  and  perhaps  others,  may 
result  in  certain  branches  not  being 
assigned  any  customers,  but  believe  that 
this  result  is  permissible  so  long  as  the 
means  of  allocation  is  reasonable;  if 
such  a  branch  is  closed,  then 
notification  to  the  appropriate  agency 
and  posting  of  a  notice  on  the  branch 
premises  will  suffice.  Finally,  an 
institution  need  not  change  its 
recordkeeping  system  in  order  to  make 
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a  reasonabiff  determination  of  who  is  a 
customer  of  a  branch. 

Under  section  42.  an  institution  must 
include  a  customer  notice  at  least  90 
days  in  advance  of  the  proposed  closing 
m  at  least  one  of  the  regular  account 
statements  mailed  to  customers,  or  in  a 
separate  mailing.  If  the  branch  closing 
occurs  after  the  proposed  date  of 
closing,  no  additional  notice  is  required 
to  be  mailed  to  customers  [or  provided 
to  the  appropriate  federal  banking 
agency)  if  the  institution  acted  in  good 
faith  in  projecting  the  date  for  closing 
and  in  subsequently  delaying  the 
closing. 

The  mailed  customer  notice  should 
state  the  location  of  the  branch  to  be 
closed  and  the  proposed  date  of  closing, 
and  either  identify  where  customers 
may  obtain  service  following  the  closing 
date  or  provide  a  telephone  number  for 
customers  to  call  to  determine  such 
alternative  sites.  If  a  notice  of  branch 
closing  provided  to  customers  pursuant 
to  state  law  contains  this  information, 
then  a  separate  notice  need  not  be  sent, 
provided  that  the  notice  is  sent  at  least 
90  days  prior  to  the  closing. 

Under  section  42,  an  inrntution  also 
must  post  notice  to  branch  customers  in 
a  conspicuous  manner  on  the  branch 
premises  at  least  30  days  prior  to  the 
proposed  closing.  This  notice  should 
state  the  proposed  date  of  closing  and 
identify  where  customers  may  obtain 
service  following  that  date  or  provide  a 
telephone  number  for  customers  to  call 
to  determine  such  alternative  sites.  An 
institution  may  revise  the  notice  to 
extend  the  projected  date  of  closing 
without  triggering  a  new  30-day  notice 
period. 

In  some  situations,  an  institution,  in 
its  discretion  and  to  expedite 
transactions,  may  mail  and  post  notices 
to  customers  of  a  proposed  branch 
closing  that  is  contingent  uprai  an  event. 
For  example,  in  the  case  of  a  proposed 
merger  or  acquisition,  an  institution 
may  notify  customers  of  its  intent  to 
close  a  branch  upon  approval  by  the 
appropriate  Federal  hiiUng  agency  of 
the  proposed  mergn  or  acquisitian. 

Policies  for  Branch  Qosings 

The  law  requires  all  insured 
depository  institutions  to  adopt  policies 
for  branch  closings.  Each  instituticm 
with  one  or  more  branches  must  adopt 
such  a  policy.  If  an  institution  currently 
has  no  branches,  it  must  adopt  a  policy 
for  branch  closing  before  it  establishes 
its  first  branch.  The  pohcy  should  be  in 
writing  and  meet  the  size  and  needs  of 
the  institution. 

Each  branch  cloaing  poling  adopted 
pursuant  to  aection  42  should  include 
fectors  for  dBtarmiiiing  which  h>»iifK  to 


close  and  which  cu.stomer8  to  notify, 
and  procedures  for  providing  the 
notices  required  by  the  statute. 

Complianca 

As  part  of  each  Community 
Reinvestment  Act  (CRA)  examination, 
the  Federal  banking  agencies  wrill 
examine  for  compliance  with  section  42 
of  FDIQA  to  determine  whether  the 
institution  has  adopted  a  branch  closing 
poUcy  and  whether  the  institution 
provided  the  required  notices  when  it 
closed  a  branch.  If  an  institution  fails  to 
comply  with  section  42,  the  appropriate 
federal  banking  agency  may  make 
adverse  findings  in  the  CRA  evaluation 
or  take  appropriate  enforcement  action. 

By  order  of  the  Board  of  Governors  of  the 
Federal  Reserve  System. 

Dated:  Septeml>er  9. 1993. 
WiUiam  W.  Wiles, 
Secretary  of  the  Board. 

Dated:  September  8. 1993. 
Eugene  A  Lndwig, 

ComptroUer  of  the  Cumncy. 

Dated:  August  10. 1993. 

Hoyte  L.  Robinson. 

ExecutJVB  Secretary,  Federal  Deposit 
InsuraiKV  Corporation. 

By  the  Office  ofThrift  Supervison. 

Dated:  August  11. 1993. 

Jonathan  L.  Fiechter, 

Acting  Dinctta^. 

(FR  Doc  93-22847  Filed  9-20-93:  8:45  am) 
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DEPARTyENT  OF  TRANSPORTATION 

Foderat  Highway  Administration 

EnvwufMnaiital  Impact  Statamantj 
Merrimae  Rfvar  Croasing,  Sauk  wmJ 
CokMnbia  Countiaa,  Wl 

AGENCY:  Federal  Highway 
Administration  (FHWA).  DOT. 
ACTION:  Notice  of  intent 

summary:  The  FHWA  is  issuing  this 
notice  to  advise  the  public  that  an 
environmental  impact  statement  will  be 
prepared  for  alternative  Wisconsin  River 
crossings  at  Merrimae  in  Sauk  and 
Columbia  Counties,  Wiscmain. 
FOR  RMTMER  MronMATKM  COWrACT: 
Ricard  Madrzak.  Federal  Highway 
Administration.  4502  Vernon 
Boulevard.  Madison.  Wisconsin  53705. 
telephone  (608)  264-5968. 
SUPPLEMDCTARY  INFORMATION:  The 
FHWA.  in  cooperation  with  the 
Wisconsin  Dspartment  of 
Transportation  (DOT^,  will  piepare  an 
Environmental  Impact  SUtament  (EIS) 


on  a  proposal  to  improve  State  Trtmk 
Highway  113  (STH  113)  crossing  the 
Wisconsin  River  at  Merrimae  between 
Sauk  and  Columbia  Counties.  A  free 
ferry  provides  the  link  between 
Columbia  and  Sauk  Counties  for  STH 
113.  The  ferry  operates  24  hours,  daily, 
between  mid-April  and  December  1. 
The  Average  Daily  Traffic  Count  (ADT) 
in  1988  was  900. 

The  length  of  the  ferry  crossing  is 
2,500  feet.  The  purpose  of  the  project  is 
to  determine  alternatives  for  the  river 
crossing  including:  (1)  Continue  ferry 
service  with  a  replacement  vessel;  (2) 
construct  a  structure  with 
discontinuation  of  free  farry  service. 
The  bridge  alternative  will  include  the 
possibility  of  drivers  paying  a  fee  for 
limited-hours  of  operation  by  a  private. 
Variations  of  each  alternative  will  be 
studied  as  well. 

Improvements  to  the  river  crossing  are 
being  considered  to  provide  safe, 
dependable,  and  efficient  travel. 
Important  issues  identified  include 
possible  impacts  on:  Historic  and 
archaeological  properties,  economic 
development,  and  land  uses. 

A  coordination  meeting  for  those 
Federal,  State,  and  local  agaides 
expressing  an  interest  is  scheduled  for 
October  1993.  Letters  describing  the 
proposed  action  and  soliciting 
comments  will  be  sent  to  agencies  that 
may  have  an  interest.  Several  Puhlic 
Informatianal  Meetings  will  be  held 
throughout  the  study  process,  the  first  of 
which  will  be  in  the  fell  of  1993.  A 
Public  Hearing  is  planned  for  January 
1995.  Pubhc  Notice  will  be  given  for  the 
time  and  place  of  the  Ptiblic  Hearing. 

The  draft  EIS  will  be  available  for 
public  and  agency  review  and  comment 
prior  to  the  Public  Hearing.  To  ensure 
that  the  full  range  of  issiies  related  to 
this  proposed  action  »n  addressed  and 
all  significant  issues  identified, 
comments,  and  suggestions  are  invited 
from  all  interested  parties. 

(Catalog  of  Federal  DoDMStic  Assistance 
Program  Number  20.205,  Highway  PUnning 
and  Constiuctloo.  The  reguiatioas 
Implementing  Bxacutiva  Order  12372 
regarding  intergovernmental  consahatioB  oa 
Federal  programs  and  activitias  apply  to  this 
program.) 

Issued  on:  September  9, 1993. 
ladyn  Lawtoa, 

Bitvirotuneatal  Proffxun  EngjnMtr,  UndtsruK 

Wisconsin. 

(FR  Doc.  93-22978  Filed  a-2(M)a;  a>tS  ami 
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DEPAimiENr  OF  THE  TREASURY 

Intamai  Revenue  Service 

Art  Advisory  Panel;  Cloaed  Meeting 

AQBilCV:  Internal  Revenue  Service, 
Treasury. 

ACTION:  Notice  of  closed  meeting  of  Art 
Advisory  Panel. 

SUMURY:  aosed  meeting  of  the  Art 
Advisory  Panel  will  be  held  in 
Washington,  DC 

DATES:  The  meeting  will  be  held 
October  14  and  15, 1993. 

FOR  FURTHER  MFORMATKM  CONTACT: 
Karen  Carolan,  CX::AP.AS:4.  901  D 
Street.  SW.,  Washington,  DC  20024. 
Telephone  No.  (202)  401-4128  (not  a 
toll  free  nimiber). 

Notice  is  hereby  given  pursuant  to 
section  lG(a)(2)  of  tiie  Federal  Advisory 
Committee  Act.  5  U.S.C  App.  (1988), 
that  a  closed  meeting  of  the  Art 
Advisory  Panel  will  be  held  on  October 
14  and  15, 1993  in  room  240  beginning 
at  9:30  a.nua^erospace  Center  Building, 
901  D  StroeCSW.,  Washington,  DC 
20024. 

The  agenda  will  consist  of  the  review 
and  evaluation  of  the  acceptability  of 
fair  maricet  value  appraisals  of  works  of 
art  involved  in  Federal  income,  estate, 
or  gift  tax  returns.  This  will  involve  the 
discussion  of  material  in  individual  tax 
returns  made  confidential  by  the 
provisions  of  section  6103  of  title  26  of 
the  United  States  Code. 

A  determination  as  required  by 
section  10(d)  of  the  Federal  Advisory 
Committee  Act  has  been  made  that  this 
meeting  is  concerned  with  matters  listed 
in  section  552b(c)  (3),  (4),  (6).  and  (7)  of 
title  5  of  the  United  States  Code,  and 
that  the  meeting  will  not  be  open  to  the 
public. 

The  Commissioner  of  Internal 
Revenue  has  detennined  that  this 
document  is  not  a  major  rule  as  defined 
in  Executive  Order  12291  and  that  a 
regulatory  impact  analysis  therefore  Is 
not  required.  Neither  does  this 
document  coniititute  a  rule  subject  to 
the  Regulatory  Flexibility  Act  (5  U.S.C 
Chapter  6). 

Morgarst  MUner  Richardson, 
Commissioner. 
facquelyn  B.  Bargns, 
Certified  Copy. 

(FR  Doc.  93-22987  Filed  9-20-03;  8:45  am] 
HUMS  COM  4«l»-tt-U 


DEPARTMENT  OF  TRANSPORTATION 

National  Highway  Traffic  Safety 
Administration 

Research  and  Devefopment  Programs 
Meeting 

AGENCY:  National  Highway  Traffic 
Safety  Administration,  DCSt. 
ACTION:  Notice. 

SUMMARY:  This  notice  announces  a 
public  meeting  at  which  NH"i'SA  will 
describe  and  discuss  specific  research 
and  development  projects  and  requests 
suggestions  for  agenda  topics. 
DATES  AND  TIMES:  The  Natior-.!  Highway 
Traffic  Safety  Administration  will  hold 
a  public  meeting  devoted  primarily  to 
presentations  of  specific  research  and 
development  projects  on  October  12. 
1993,  beginning  at  1:30  p.m.  and  ending 
at  approximately  5  pjn.  The  deadline 
for  interested  parties  to  siiggest  agenda 
topics  is  4:15  p.m.  on  September  27, 
1993.  Questions  may  be  subroitted  in 
advance  regarding  the  Agency's  research 
and  development  projects.  They  must  be 
submitted  in  writing  by  October  6, 1993 
to  the  address  given  below.  If  sufficient 
time  is  available,  questions  received 
after  the  October  6  date  will  be 
answered  at  the  meeting  in  the 
discussion  period.  The  individual, 
group  or  company  asking  a  questicm 
does  not  have  to  be  present  for  the 
question  to  be  answered.  A  consolidated 
list  of  the  questions  siihmitted  by 
October  6  will  be  available  at  the 
meeting  and  will  be  mailed  to  requesters 
sAw  the  meeting. 

ADORESSCS:  The  meeting  will  be  held  at 
the  Ramada  Inn,  near  Detnrit  Metro, 
8270  Wickham  Rd.,  Romulus,  MI  48174. 
Suggestions  for  specific  R*D  topics  as 
described  below  and  questions  for  the 
October  12, 1993  meeting  relating  to  the 
Agency's  research  and  development 
programs  should  be  submittE'd  to  George 
L.  Parker,  Associate  Administrator  for 
Research  and  Development,  iNRD-01, 
National  Highway  Traffic  Safety 
Administration,  room  6206,  400 
Seventh  St  SW.,  Washington,  DC 
20590.  The  fax  number  is  202-366- 
5930. 

SUPPt£MENTARY  INFORMATKM:  NHTSA 
intends  to  provide  detailed 
presentations  about  its  research  and 
development  programs  in  a  series  of 
quarterly  pubUc  meetings.  The  purpose 
is  to  make  available  more  complete  and 
timely  information  regarding  the 
Agency's  research  and  development 
programs.  At  the  first  meeting,  on  April 
6, 1993.  NHTSA  officials  from  the  Office 
of  Research  and  DevelopmeDt  provided 
a  sununaiy  overview  of  raeeeich  and 


development  projects  in  the  areas  of 
crashworthiness  and  crash  avoidance. 
At  the  second  meeting,  held  on  June  23. 
1993.  NHTSA  staff  gave  detailed 
presentaticms  about  the  agency's  frontal 
and  rollover  crash  protection  researrfj 
projects,  including  the  topics  of 
structural  integrity,  door  latch  integrity, 
and  glass-plastic  glazing.  The  next 
meeting  in  this  series  will  be  held  on 
October  12.  1993. 

NHTSA  requests  suggestions  from 
interested  parties  on  the  specific  agenda 
topics.  NHTSA  will  base  its  decisions 
about  the  agenda,  in  part,  on  the 
suggestions  it  receives  by  September  27, 
1993  and  the  suggestions  already 
received  in  response  to  the  previous 
request  of  May  17, 1993  (93  FR  28909). 
Before  the  meeting,  it  will  publish  a 
notice  listing  the  research  and 
developm«it  topics  to  be  discussed. 
NHTSA  asks  that  the  suggestious  be 
taken  from  the  list  below  and  that  they 
be  limited  to  five,  in  priority  order,  so 
that  the  presentations  at  the  October  12 
R&D  meeting  can  be  most  useful  to  the 
audience.  The  list  does  not  include  the 
topics  discussed  at  the  previous  meeting 
on  June  23,  1993. 

Specific  Crashworthiness  R&D  topics 

are: 
Dynamic  side  impact — LTVs 
Hybrid  in  chest  deflection 
Improved  safety  belt  design 
Upgrade  fuel  system  integrity 
Highway  traffic  injury  studies 
Head  and  neck  injury  research 
Thorax  injury  research 
Human  injury  simulation  and  analysis 
Crash  test  dummy  component 

development 
Vehicle  aggressivity  and  fleet 

compatibility 
Upgrade  side  crash  protection 
Upgrade  seat  and  occupant  protection 

system 
Child  safety  research 
Electric  vehicle  safety 
Specific  Crash  Avoidance  R&D  topics 

are: 
Vehicle  motion  environment 
Crash  catisal  analysis 
Heavy  truck  antilock brake  systems 
Long  combination  vehicle  safety 
Drowsy  driver  monitoring 
Driver  woikioad  assessment 
Specific  topics  from  the  National  Center 

for  Statistics  and  Analysis  are; 
New  data  elements  for  PARS  and 

NASS 
Special  Crash  investigations  program 

regarding  air  bag  performance 
Pedestrian  special  N..\SS  date 

collection  project 
Critical  Outcome  Data  Evaluation 

System  (CODES)— linkage  of 

databases  aa  police  acddmt 
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reporting  and  medical  outcomes. 

This  meeting  is  followed  on  the  next 
day  by  the  regular  quarterly  NHTSA 
Technical  Industry  Meeting,  which  was 
announced  on  August  19. 1993  (58  FR 
44206). 

Questions  regarding  research  projects 
that  have  been  submitted  in  writing  in 
advance  will  be  answered  as  time 
permits.  A  transcript  of  the  meeting, 
copies  of  materials  handed  out  at  the 
meeting,  and  copies  of  the  suggestions 
offered  by  commenters  will  be  available 
for  public  inspection  in  the  NHTSA 
Technical  Reference  Section,  room 
5108,  400  Seventh  Street,  SW.. 
Washington,  DC  20590.  Copies  of  the 
transcript  will  then  be  available  at  10 
cents  a  page,  upon  request  to  NHTSA 
Technical  Reference  Section.  The 
Technical  Reference  Section  is  open  to 
the  public  from  9:30  a.m.  to  4  p.m. 

NHTSA  will  provide  technical  aids  to 
participants  as  necessary,  during  the 
NHTSA  Industry  Research  and 
Development  Meeting.  Thus  any  person 
desiring  assistance  of  "auxiliary  aids" 
(e.g.  sign-language  interpreter, 
telecommunication  devices  for  deaf 
persons  (TTDs).  readers,  taped  texts, 
braille  materials,  or  large  print  materials 
and/or  a  magnifving  device),  please 
contact  Barbara  Coleman  on  202/366- 
1537  by  COB  October  4,  1993. 
FOR  FURTHER  INFORMATION  CONTACT:  Dr. 
Richard  L.  Slrombotne.  Special 
Assistant  for  Technology  Transfer 
Policy  and  Programs,  Office  of  Research 
and  Development,  400  Seventh  Street, 
SW..  Washington.  DC  20590.  Telephone: 
202-366-«730.  Fax  number:  202-366- 
5930. 

l.ssuetl:  September  15.  1993. 
George  L.  Parker, 

Associate  Administrator  for  Research  and 

Development. 

|FR  Doc.  93-22985  Filed  9-20-93;  8:45  ami 

BILUNG  COOe  4«1»-S«-M 


OFFICE  OF  UNITED  STATES  TRADE 
REPRESENTATIVE 

Trade  Policy  Staff  Committee  (TPSC); 
Generalized  System  of  Preferences 
(GSP);  Notice  of  Special  Expedited 
Review  of  Cyprus'  Eligibility  as  a 
Beneficiary  Developing  Country  Under 
the  GSP  and  Deadline  for  Public 
Comment 

agency:  Office  of  the  United  States 
Trade  Representative. 

ACDOM:  Initiation  of  expedited  GSP 
review  and  solicitation  of  public 
comment  with  respect  to  request  to 
suspend  Cyprus  from  the  list  of 
beneficiary  developing  countries. 


SUMMARY:  The  purpose  of  this  notice  is 
to  announce  the  initiation  of  an 
expedited  review  to  consider  the 
suspension  of  Cyprus  from  the  list  of 
beneficiary  developing  countries  for 
purposes  of  the  GSP. 

FOR  FURTHER  INFORMATION  CONTACT: 
GSP  Subcommittee,  Office  of  the  United 
States  Trade  Representative,  600  17th 
Street.  NW.,  room  517,  Washington.  DC 
20506.  The  telephone  number  is  (202) 
395-6971.  Public  versions  of  all 
documents  relating  to  this  review  will 
be  available  for  review  by  appointment 
with  the  USTR  public  reading  room 
shortly  following  the  filing  deadline. 
Appointments  may  be  made  from  10 
a.m.  to  noon  and  1  p.m.  to  4  p.m.  by 
calling  (202)  395-6186. 

SUPPLEMENTARY  INFORMATION:  On  April 
30,  1993.  Cyprus  was  placed  on  a  watch 
list  under  the  provisions  of  "Special 
301"  (19  U.S  C.  2411-2420).  On  June  1, 
the  International  Intellectual  Property 
Alliance  ("IIPA")  filed  a  petition  with 
the  GSP  Subcommittee  of  the  TPSC 
requesting  suspension  of  Cyprus'  status 
as  a  beneficiary  developing  country  for 
purposes  of  the  GSP.  The  petition 
alleges  that  because  Cyprus  delayed  the 
implementation  of  its  new  copyright 
law  and  suspended  the  penalties  under 
its  current  copyright  law,  it  does  not 
provide  adequate  and  effective 
protection  of  intellectual  property  rights 
and  therefore  is  not  in  compliance  with 
the  eligibility  criterion  set  forth  in 
section  502(c)(5)  of  the  Trade  Act  of 
1974  (19  U.S.C.  2462(c)(5)).  The  IIPA's 
petition  requests  that  the  consideration 
of  Cyprus'  eligibility  for  GSP  be  timed 
to  coincide  with  the  review  of  Cyprus 
under  "Special  301".  In  light  of  the 
developments  set  forth  in  the  IIPA's 
petition,  the  TPSC  has  decided  to  accept 
the  petition  and  to  consider  it  on  an 
expedited  basis.  Accordingly,  this 
notice  initiates  an  expedited  review  to 
consider  the  IIPA's  request  to  suspend 
Cyprus*  status  as  a  beneficiary 
developing  country  for  purposes  of  the 
GSP. 

The  GSP  Subcommittee  of  the  TPSC 
invites  submissions  in  support  of  or  in 
opposition  to  the  matter  that  is  the 
subject  of  this  notice.  The 
Subcommittee  also  invites  submissions 
on  the  possible  effects  of  suspending 
Cyprus'  status  as  a  beneficiary 
developing  country  for  purposes  of  the 
GSP.  All  such  submissions  should 
conform  to  15  CFR  2007.0  et.  seq. 
Interested  parties  must  submit  an 
original  and  fourteen  (14)  copies  of 
written  briefs  or  statements,  in  English, 
in  comiection  with  this  review.  This 
will  be  the  only  opportunity  to  submit 


written  comments.  No  public  hearings 
are  being  held  on  this  matter. 

All  submissions  should  be  submitted 
to  the  Chairman  of  the  GSP 
Subcommittee  of  the  Trade  Policy  Staff 
Committee,  600  17th  Street,  NW.,  room 
517,  Washington,  DC  20506.  Comments 
must  be  received  no  later  than  5  p.m  on 
October  13, 1993.  Information  submitted 
in  connection  with  the  expedited  review 
will  be  subject  to  public  inspection  by 
appointment  with  the  staff  of  the  US'TR 
public  reading  room,  except  for 
information  granted  "business 
confidential"  status  pursuant  to  15  CFR 
2003.6  and  other  qualifying  information 
submitted  in  confidence  pursuant  to  15 
CFR  2007.7.  If  the  document  contains 
business  confidential  information,  an 
original  and  fourteen  (14)  copies  of  a 
nonconfidential  version  of  the 
submission  along  with  an  original  and 
fourteen  (14)  copies  of  the  confidential 
version  must  be  submitted.  In  addition, 
the  document  containing  confidential 
information  should  be  clearly  marked 
"confidential"  at  the  top  and  bottom  of 
each  page  of  the  document.  The  version 
that  does  not  contain  business 
confidential  information  (tHu^tiblic 
version)  should  also  be  clearly  marked 
at  the  top  and  bottom  of  every  page 
(either  "public  version"  or  "non- 
confidential"). 

All  communications  with  regard  to 
this  review  should  be  addressed  to:  GSP 
Subcommittee,  Office  of  the  United 
States  Trade  Representative,  600  17th 
Street,  NW.,  room  517,  Washington,  DC 
20506.  The  telephone  number  is  (202) 
395-6971.  Questions  may  be  directed  to 
any  member  of  the  staff  of  the  GSP 
Information  Center. 

Frederick  L.  Montgomery, 

Chairman.  Trade  Policy  Staff  Committee. 
|FR  Doc.  93-22988  Filed  9-20-93;  8:45  am) 

BILLINO  COOE  3901-41-M 


Thailand:  Revocation  of  Priority 
Foreign  Country  Designation 

AGENCY:  Office  of  the  United  States 
Trade  Representative. 

ACTION:  Notice  of  revocation  of  "priority 
foreign  country"  identification  pursuant 
to  section  182(c)(1)(A)  of  the  Trade  Act 
of  1974,  as  amended  (Trade  Act). 

SUMMARY:  On  April  28. 1993.  the  USTR 
identified  Thailand  as  a  "priority 
foreign  country"  pursuant  to  section 
182(a)  of  the  Trade  Act  (19  U.S.C. 
2242(a)).  Since  the  announcement  of 
that  action,  the  Royal  Thai  Government 
has  strengthened  enforcement  of 
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copyright  and  trademark  rights  and 
committed  to  bring  Thai  intellectual 
property  laws  up  to  world  standards.  In 
view  of  the  actions  that  the  Thai 
Government  has  taken  and  in  the 
expectation  of  further  progress  on  these 
issues,  the  USTR  has  decided  to  revoke 
the  identification  of  Thiiiland  as  a 
"priority  foreign  country"  under  section 
182(c)(1)(A)  of  the  Trade  Act  (19  U.S.C 
2242(c)(1)(A)).  The  USTR  has 
consequently  placed  Thailand  on  the 
"special  301  priority  watch  Hst"  and 
will  continue  to  monitor  Thai  actions 
imder  section  306  of  tba  Trade  Act 
EFFECTIVE  DATE;  Rijvocation  of 
Thailand's  identification  as  a  "priority 
foreign  country"  is  effective  on 
September  7, 1993. 
FOR  FURTHER  RUFORMATION  CONTACT: 
Robert  Codec,  Director  for  Southeast 
Asian  Affairs  (202)  395-6813.  Gordana 
Earp,  Deputy  Assistant  USTR  for 
Intellectual  Property  (202)  395-6814,  or 
Thomas  Robertson,  Assistant  General 
Counsel  (202)  395-6800.  Office  of  the 
U.S.  Trade  Representative. 
SUPPLEMENTARY  INFORMATIOM:  Thailand 
has  been  the  subject  of  two  section  301 
investigations  concerning  the  Thai 
Government's  failtire  to  enfcffce  its 
copyright  law  and  the  denial  of 
adequate  and  effiective  patent 
protection.  The  USTR  initiated  these 
investigations  pursuant  to  petitions  filed 
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by  the  International  Intellectual 
Property  Alliance  and  the 
Pharmaceutical  Manu&ctxu^r's 
Association  respectively. 

On  December  21,  igg'l.  the  USTR 
determined  that  the  Thai  Government's 
failure  to  enforce  its  copyright  law  was 
unreasonable  and  a  burden  or  restriction 
on  U.S.  commerce.  The  USTR  also 
determined  that  as  the  Thai  Government 
had  taken  initial  steps  to  improve 
enforcement  procedures  and  combat 
piracy  through  raids  and  initiation  of 
court  actions  the  appropriate  action 
pursuant  to  section  301  was  to  twminate 
the  investigation  and  monitor  the 
situation  under  section  306  of  the  Trade 
Act 

On  March  13, 1992.  the  USTR 
determined  that  although  the  Thai 
Government  had  enacted  an  improved 
patent  law.  the  continuing  defidendes 
in  that  law  and  failure  to  provide 
protection  for  certnin  pharmaceutical 
products  (pipeline  protection) 
constituted  a  denial  of  adequate  and 
effective  patent  protection.  Tlie  Thai 
patent  law  and  practices  were  foxmd  to 
be  un^asonable  and  a  burden  or 
restriction  on  U.S.  commerce. 
Implementation  of  trade  action  was 
delayed  in  this  case  and  the  USTR 
monitored  actions  to  implement  the 
patent  law  under  section  306. 

In  early  1993.  the  Thai  government 
began  taking  specific  actions  to  improve 


the  level  of  enforcement.  These  efforts 
continued  after  the  USTR  again 
identified  Thailand  as  a  "priority 
foreign  country"  on  April  28. 1993.  The 
Thai  government  also  acted  to  improve 
regulations  implementing  the  patent  law 
and  provided  a  form  of  "pipeline" 
protection  for  pharmaceuticals  through 
a  regulatory  review  process.  In  addition, 
the  Thai  government  has  made 
significant  progress  in  drafting  a  new 
copyright  law.  During  a  series  of 
consultations,  the  Thai  Government  has 
committed  to  continued  enforcement 
efforts  and  to  submit  improved 
intellectual  property  laws  to  the  Thai 
Parliament. 

As  a  result  of  the  Thai  Government's 
actions  and  commitments,  the  USTR 
decided  to  revoke  Thailand's 
identification  as  a  "priority  foreign 
country"  and  to  place  that  country  on 
the  "spedal  301  priority  watch  hst." 
The  USTR  will  continue  to  monitor 
progress  on  the  enforcement  and  patent 
issues  under  section  306  and  work  irith 
the  Thai  government  to  improve 
protection  and  enforcement  of 
intellectual  property  rights  in  Thailand. 
Irving  A.  Williamscm, 

Deputy  Genera]  Counsel.  Chairman,  SectioB 
301  Committee. 

(FR  Doc.  9J-23083  Filed  9-20-03;  8:45  ami 

BKIMO  COOE  S19»-«1-M 
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This  section  of  the  FEDERAL  REGISTER 
contains  notices  of  meetings  publisfied  under 
the  "Government  In  the  Sunshine  Act"  (Pub. 
L.  94-409)  5  U.S.C.  552b(e)(3). 


NUCLEAR  REGULATORY  COMMISSION 

DATE:  Weeks  of  September  20.  27, 

October  4,  and  11.  1993. 

PLACE:  Commissioners'  Conference 

Room.  11555  Rockville  Pike.  Rockville, 

Maryland. 

STATUS:  Public  and  Closed. 

MATTERS  TO  BE  CONSIDERED: 
Week  of  September  20 

Monday,  September  20 

10:00  a.m. 
Briefing  on  Results  of  2.206  Workshop 

(Public  Meeting] 
(Contact:  Chip  Cameron,  301-504-1642) 
1:30  p.m. 
Brie&ng  on  Status  of  AP600  and  SBWR 

Thermal/Hydraulic  Testing  (Public 

Meeting] 
(Contort:  Brian  Sheron.  301-492-3500) 
3:00  p.m. 
Briefing  on  NRG  Reactor  Inspection 

Program  Assessment  and  Planned 

Improvements  (Public  Meeting) 
(Contort:  Anthony  Cody,  Sr..  301-492- 

1257) 

Tuesday,  September  21 

10:30  a.m. 
ASlnnation/Discussion  and  Vote  (Public 
Meeting)  (if  needed) 

Week  of  September  27— Tentative 

Thursday,  September  30 

2:00  p.m. 
Briefing  on  Requirements  for  Storage  and 
Transportation  Casks  (Public  Meeting) 
(Contort:  Guy  Arlotto.  301-504-3326) 
3:30  p.m. 
Affirmation/Discussion  and  Vote  (Public 
Meeting)  (if  needed) 

Week  of  Ortober  4— Tentative 

There  are  no  meetings  scheduled  for  the 
Week  of  October  4. 

Week  of  Ortober  1 1— Tentative 

There  are  no  meetings  scheduled  for  the 
Week  of  October  11. 

AOOmONAL  INFORMATKM: 

By  a  vote  of  4-0  on  September  14.  the 
Conmiission  determined  pursuant  to 
U.S.C.  552b(e)  and  S  9.107(a)  of  the 
Commission's  rules  that  "Briefing  by 
Executive  Branch"  (CLOSED— Ex.  1)  be 
held  on  September  15,  and  on  less  than 
one  week's  notice  to  the  public. 

By  a  vote  of  4-0  on  September  14,  the 
Coinmission  determined  pursuant  to 


U.S.C.  552b{e)  and  §  9.107(a)  of  the 
Commission's  rules  that  "Briefing  by 
Executive  Branch"  (CLOSED— Ex.  1)  be 
held  on  September  17.  and  on  less  than 
one  week's  notice  to  the  pubUc. 

Note:  Affirmation  sessions  are  initially 
scheduled  and  aimounced  to  the  public  on  a 
time-reserved  basis.  Supplementary  notice  is 
provided  in  accordance  with  the  Sunshine 
Art  as  specific  items  are  identified  and  added 
to  the  meeting  agenda.  If  there  is  no  specific 
subject  listed  for  affirmation,  this  means  that 
no  item  has  as  yet  been  identified  as 
requiring  any  Commission  vote  on  this  date. 

To  Verify  the  Status  of  Meeting  Call  ' 
(Recording)— (301)  504-1292. 
CONTACT  PERSON  FOR  MORE  INFORMATION; 
WilUam  Hill.  (301)  504-1661. 

Dated:  September  16, 1993. 

William  M.  Hill.  Jr.. 

SECY  Tracking  Officer,  Office  of  the 
Secretary. 

(FR  Doc.  93-23250  Filed  9-17-93;  2:58  pm) 
BiuMacooe  tbm-oi-m 

SECURITIES  AND  EXCHANGE  COMMISSION 

Notice  is  hereby  given,  pursuant  to 
the  provisions  of  the  Government  in  the 
Sunshine  Act.  Pub.  L.  94-409,  that  the 
Securities  and  Exchange  Commission 
will  hold  the  following  meetings  during 
the  week  of  September  20. 1993. 

Closed  meetings  will  be  held  on 
Tuesday,  September  21, 1993.  at  10:00 
a.m.,  Wednesday.  September  22, 1993, 
following  the  10:00  a.m.  open  meeting, 
and  on  Thursday.  September  23, 1993. 
at  10:00  a.m.  An  open  meeting  will  be 
held  on  Wednesday,  September  22, 
1993.  at  10:00  a.m. 

Commissioners.  Counsel  to  the 
Commissioners,  the  Secretary  to  the 
Commission,  and  recording  secretaries 
will  attend  the  closed  meetings.  Certain 
staff  members  who  have  an  interest  in 
the  matters  may  also  be  present. 

The  General  Counsel  of  the 
Commission,  or  his  designee,  has 
certified  that,  in  his  opinion,  one  or 
more  of  the  exemptions  set  forth  in  5 
U.S.C.  552b(c)  (4),  (8),  (9)(A)  and  (10) 
and  17  CFR  200.402(a)  (4),  (8),  (9)(i)  and 
(10),  permit  consideration  of  the 
scheduled  matters  at  closed  meetings. 

Commissioner  Beese,  as  duty  officer, 
voted  to  consider  the  items  Usted  for  the 
closed  meetings  in  closed  session. 

The  subject  matter  of  the  closed 
meeting  scheduled  for  Tuesday, 
September  21. 1993.  at  10:00  a.m..  will 
be: 


Institution  of  administrative  proceedings  of 
an  enforcement  nature. 

Institution  of  injunrtive  actions. 

Regulatory  matter  regarding  financial 
institution 

Consideration  of  amici  participation. 

Opinions. 

The  subject  matter  of  the  open 
meeting  scheduled  for  Wednesday, 
September  22. 1993,  at  10:00  a.m..  will 
be: 

1.  The  Commission  will  hear  oral  argument 
on  an  appeal  by  Kingsley.  Jennison,  McNulty 
&  Morse,  Inc.  a  registered  investment  adviser, 
and  Richard  IGngsley,  one  of  its  principals, 
from  the  decision  of  an  administrative  law 
judge.  For  further  information,  please  contact 
R.  Moshe  Simon  at  (202)  272-7404. 

2.  Consideration  of  whether  to  adopt  rules 
53.  54  and  57,  under  the  Public  Utility 
Holding  Company  Act  of  1935.  Rule  53 
defines  a  partial  safe  harbor  for  registered 
holding  company  financing  of  exempt 
wholesale  generator  acquisitions,  and  rule  54 
creates  a  similar  safe  harbor  for  other 
transactions  invoU'ing  companies  in  the 
registered  system.  Rule  57  prescribes 
notification  (Form  U-57)  and  reporting 
requirements  (Form  U-33-S)  for  foreign 
utility  companies  and  their  associate  public- 
utility  companies.  The  Commission  will  also 
consider  amendments  to  Forms  U5S  and  U- 
3A-2.  For  further  information,  please  contart 
Karrie  McMillan  at  (202)  504-3387. 

3.  Consideration  of  whether  to  publish  for 
comment  proposed  amendments  to  rule  87  to 
require  Commission  approval  for  the  sale  of 
goods  and  services  and  construction 
rendered,  dirertly  or  indirectly,  both  to 
exempt  wholesale  generators  and  foreign 
utility  companies  from,  and  by  such  entities 
to,  other  companies  in  the  registered  holding 
company  system.  For  further  information, 
please  contort  Karrie  McMillan  at  (202)  504- 
3387. 

The  subject  matter  of  the  closed 
meeting  scheduled  for  Wednesday, 
September  22, 1993,  following  the  10:00 
a.m.  open  meeting,  vnll  be: 

Post  oral  argument  discussion. 

The  subject  matter  of  the  closed 
meeting  scheduled  for  Thursday, 
September  23, 1993,  at  10:00  a.m.,  will 
be: 

Institution  of  injunctive  actions. 

Settlement  of  injunrtive  artions. 

Institution  of  administrative  proceedings  of 
an  enforcement  natuxe. 

Settlement  of  administrative  proceedings 
of  an  enforcement  nature. 

Opinions. 

At  times,  changes  in  Commission 
priorities  require  alterations  in  the 
scheduling  of  meeting  items.  For  further 
information  and  to  ascertain  what,  if 
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any.  matters  have  been  added,  deleted 
or  postponed,  please  contact:  Bruce 
Rosenblum  at  (202)  272-2300. 

Dated:  September  14, 1993. 
Jonathoi  G.  Katx, 

Secntaiy. 

(FR  Doc  93-23251  Piled  9-17-93;  2:58  pm] 
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FEDERAL  TRADE  COMMISSION 

16  CFR  Part  435 
RIN3084-AA19 

Trade  Regulation  Rule;  Mall  or 
Telephone  Order  Merchandise 

agency:  Federal  Trade  Commission. 
ACTION:  Final  trade  regulation  rule. 

SUMMARY:  In  order  to  correct  unfair  or 
deceptive  acts  or  practices  in  the  sale  of 
telephone  order  merchandise,  the 
Federal  Trade  Commission  amends  its 
Trade  Regulation  Rule  "Mail  Order 
Merchandise"  (the  "Mail  Order  Rule"  or 
the  "MOR")  to  include  merchandise 
ordered  by  telephone;  amends  the 
MOR's  definition  of  a  "properly 
completed  order"  in  credit  sales  of  mail 
or  telephone  order  merchandise  to  refer 
to  the  time  sufficient  information  is 
received  by  the  merchant  from  the 
consumer  to  process  the  order;  and.  in 
situations  in  which  no  shipment  time  is 
expressly  represented,  increases  from  30 
to  50  days  die  shipment  and  delay 
notification  deadlines  for  orders 
accompanied  by  applications  for  credit. 
The  Commission  has  deleted  the  MOR 
provisions  creatmg  rebuttable 
presumptions  of  non-compliance  when 
sellers  do  not  provide  required  notices 
or  options  in  writing  by  first  class  mail, 
and  do  not  provide  a  written,  postage 
prepaid  means  for  buyers  to  notify  the 
seller  regarding  the  decision  to  cancel 
The  title  of  the  Trade  Regulation  Rule 
( "TRR ')  is  now  changed  to  "Mail  or 
Telephone  Order  Merchandise."  and  the 
terms  "telephone"  and  "mail  or 
telephone  sales"  are  defined. 

Tne  amended  MOR  requires 
merchants  to  possess  a  reasonable  basis 
for  any  express  shipment  representation 
in  soliciting  the  sale  of  telephone  order 
merchandise  and.  if  no  time  is 
represented,  to  have  a  reasonable  basis 
for  the  implicit  representation  that 
shipment  will  be  made  within  30  days 
of  the  receipt  of  the  consum.er's  properly 
completed  order.  In  situations  in  which 
the  merchant  is  unable  to  ship 
telephone  order  merchandise  in  the 
time  expressly  or  implicitly  represented, 
the  amended  MOR  requires  the 
merchant  to  notify  consumers  about  the 
delay  and  to  offer  them  the  option  of 
agreeing  to  the  delay  or  obtaining  a 
prompt  refund.  In  situations  in  which 
the  merchant  fails  to  obtain  the 
consumer's  informed  consent  to  delay 
or  the  consumer  exercises  the  option  of 
cancelling  the  order  and  obtaining  a 
prompt  refund,  the  amended  MOR 
requires  the  merchant  to  deem  the  order 
cancelled  and  to  make  a  prompt  refund. 
EFFECTIVE  DATE:  March  1.  1994. 


ADDRESSES:  Requests  for  copies  of  the 
TRR  and  the  SBP  should  be  sent  to 
Public  Reference  Branch,  room  130. 
Federal  Trade  Commission, 
Washington.  DC  20580 
FOR  FURTHER  INFORMATION  CONTACT: 
Joel  N.  Brewer.  Division  of  Enforcement, 
Bureau  of  Consumer  Protection.  Federal 
Trade  Commission.  Wa.'hington,  DC 
20580,  (202)  326-2967. 
SUPPLEMENTARY  INFORMATION:  This 
notice  contains  the  Statement  of  Basis 
and  Purpose  ("SBP")  for  the  TRR.  the 
Commission's  determination  that  a 
Regulatory  Analysis  is  unnecessary  and 
the  text  of  the  TRR.  Pursuant  to 
Commissior.  K:le  1.14(c),  16  CFR 
1.14(c),  this  TRR  shall  be  considered 
promulgated  at  3  p.m.  Eastern  Standard 
Time  ("EST")  on  the  fourth  day  after 
this  notice  is  published.  In  the  event 
such  day  falls  on  a  Saturday,  Sunday  or 
national  holiday,  the  TRR  shall  be 
deemed  promulgated  at  3  p.m.  EST  on 
the  following  business  day. 

Trade  Regulation  Rule  Concerning  Mail 
or  Telephone  Order  Merchandise 
Statement  of  Basis  and  Purpose  and 
Regulatory  Analysis 

I.  Introduction 

A.  Overview  of  the  Rule 

Since  the  MOR>  was  promulgated  in 
1975,  bujing  by  telephone  has  grown 
enormously.  Aldiough  the  number  of 
telephone  order  transactions  annually  is 
still  fewer  than  the  number  of  mail 
order  sales,  the  average  telephone  order 
sale  is  larger  than  the  average  mail  order 
sale.  Of  the  approximately  $48  billion 
consumers  spend  each  year  for  mail  and 
telephone  order  merchandise,  roughly 
half  the  value  of  these  sales  consists  of 
merchandise  ordered  by  telephone. 
Much  of  the  business  conducted  by  mail 
and  telephone  is  conducted  without 
difficulty.  Hovvever.  the  record  of  this 
rulemaking  establishes  that  many 
consumers  encounter  shipment  delays, 
and  that  these  delays  are  often  lengthy 
In  some  instances,  the  delays  occur 
because  the  merchants  lacked  a 
reasonable  basis  for  their  express  or 
implied  shipment  claims.  In  other 
instances,  merchants  who  unexpectedly 
cannot  ship  on  time  fail  to  inform 
consumers  adequately  about  the  delays 
or  fail  to  obtain  their  consent  to  the 
delays  or  to  refund  their  money.  In  some 
cases,  the  merchants  fail  either  to  ship 


1  The  terms  "Mail  Order  Rule"  or  "MOR"  refer  to 
the  Trade  Regulation  Rule  promulgated  on  October 
22,  197S.  The  terms  "amended  Pule"  and 
"amended  MOR"  mean  the  Rule  issued  Kxiay. 
Additionally,  unless  otherwise  made  clmi  by  the 
context,  any  reference  to  the  "TRR"  is  to  the 
amended  MOR  issued  today. 


the  telephone  order  merchandise  or  to 
make  any  refunds. 

The  record  demonstrates  that,  in  a 
significant  number  of  transactions 
involving  delayed  shipment,  merchants 
selling  merchandise  by  telephone  are 
misrepresenting,  at  the  time  of  making 
shipment  representations,  that  they 
possess  and  rely  upon  a  reasonable  basis 
for  the  representations.  The  record  also 
demonstrates  that,  in  a  significant 
number  of  transactions,  merchants  are 
unilaterally  altering  a  material  term  of 
the  sales  contract  by  changing  the 
promised  shipment  time  without  the 
knowledge  or  consent  of  consumers. 
Finally,  the  record  demonstrate*  that,  in 
a  significant  number  of  transactions, 
although  the  consumers  either  did  not 
agree  to  delayed  shipment  or  they 
exercised  their  option  to  cancel  the 
orders  and  obtain  prompt  refimds, 
merchants  have  failed  to  deem  the 
orders  cancelled  and  to  make  prompt 
refimds.  In  the  proceedings  relating  to 
the  adoption  of  the  MOR.  the 
Commission  determined  that  such 
practices  are  unfair  or  deceptive  within 
ttie  meaning  of  section  5(a)(1)  of  the 
FTC  Act,  15  U.S.C.  45(a)(1),  in  the 
context  of  mail  order  transactions,  and 
it  has  concluded  in  this  proceeding  that 
these  practices  also  harm  consumers 
when  committed  by  telephone  order 
merchants.  Further,  the  Commission 
finds  that  these  practices  have  resulted 
in  substantial  consumer  injury.  To 
correct  these  unfair  or  deceptive  acts  or 
practices  in  the  sale  of  telephone  order 
merchandise,  the  Commission  finds  it 
necessary  to  amend  the  MOR. 

The  substantiation  and  notice 
requirements  of  the  amended  Rule  will 
enable  consumers  purchasing 
merchandise  by  telephone  to  make 
informed  purchases  and  cancellation 
decisions  based  on  accurate  and  timely 
shipment  information.  By  requiring 
merchants  to  substantiate  their 
shipment  representations,  the  amendef' 
Rule  should  discourage  merchants  fri^n 
misrepresenting  shipment  times  and 
implicitly  misrepresenting  that  these 
shipment  representations  are 
substantiated.  By  measuring  the  time  in 
which  merchants  must  ship  mail  or 
telephone  order  merchandise  from  the 
time  they  receive  sufficient  information 
from  consumers  to  process  credit  sales 
(rather  than  when  they  actually  charge 
the  accounts),  the  definition  of  a 
"properly  completed  order"  in  the 
amended  Rule  also  will  encourage 
merchants  to  provide  appropriate  and 
timely  option  notices  to  consumers 
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regardless  of  how  they  pay  for  the 
merchandise. 2 

The  Commission  has  further  amended 
the  MOR  to  permit  merchants  who  do 
not  make  express  shipment  claims  to 
ship  or  perform  the  other  actions 
required  by  the  TRR  within  50  rather 
than  30  days  where  orders  are 
accompanied  by  consumer  applications 
for  credit  to  pay  for  their  orders.  Finally, 
the  TRR  defines  "telephone"  to  include 
any  direct  or  indirect  use  of  the 
telephone  to  order  merchandise, 
whether  the  telephone  is  activated  by, 
or  uses  the  language  of.  persons, 
machines,  or  both. 

B.  Historical  Background 

On  September  28, 1971,  the 
Commission  initiated  proceedings  to 
adopt  a  trade  regulation  rule  3  under 
section  6(g)  of  the  FTC  Act,  15  U.S.C 
46(g).  On  January  4, 1975,  after  these 
proceedings  were  substantially 
completed,  the  Magnuson-Moss 
Warranty — Federal  Trade  Commission 
Improvement  Act  ("Magnuson-Moss 
Act")  became  effective.*  Pursuant  to 
section  202(c)(1)  of  the  Magnuson-Moss 
Act,  15  U.S.C.  57a  note,  the  Commission 
promulgated  the  MOR  on  October  22, 
1975,  in  the  same  manner  and  with  the 
same  validity  as  if  the  statute  had  not 
been  enacted.s  It  became  effective  on 
February  2, 1976,  and  has  since  then 
remained  in  full  force  and  effect. 

The  instant  rulemaking  proceeding 
was  conducted  in  accordance  with 
section  18  of  the  FTC  Act,  15  U.S.C.  57a. 
On  October  27, 1988,  the  Commission 
published  an  Advance  Notice  of 
Proposed  Rulemaking  ( "ANPR")  to 
solicit  comment  on  whether  to  initiate 
a  proceeding  to  amend  the  MOR  to 
include  telephone  order  merchandise — 
or  merchandise  ordered  by  any  other 
means — and  to  change  the  definition  of 
a  "properly  completed  order"  for  credit 
sales."  To  obtain  information  about 
whether  a  preliminary  regulatory 


>  In  this  regard,  the  CoEuniuion  has  dsdded  to 
delete  §S43S.i(b)(3Xi)  and  (ii).  which  rreatsd 
rebuttable  prssumptiODt  of  noo-comphance  where 
option  notices  were  not  provided  io  writing  by  first 
class  mail,  and  where  a  written,  postage  prepaid 
means  to  reply  to  such  notica*  was  not  provided. 

>  36  FR  18092. 

«  Pub.  L.  93-637.  codified  alls  U.S.C  57a  el  aeq. 
and  IS  U.S.C  2301  at  taq. 

*  40  FR  31S82;  16  CFR  part  435. 

•  R011006-1,  A-1,  pp.  43446-49.  The  rulemaking 
record  in  this  pnxseding  has  been  designated 
R011006  in  the  Commissicm's  Public  Refcwice 
Branch.  A  copy  of  the  ANfPR  originally  appearing 
in  53  FR  43448  Is  designated  document  A-1,  and 

Is  filed  in  the  first  volume,  labeled  R011006~l. 
There  are  20  categories  "A — Q,"  for  the  materials 
in  the  rulemaking  record.  These  are  contained  in 
volumes  ROl  1006-1  through  ROl  1006-4.  Section 
18(bK2KA)  of  the  FTC  Act  15  U.S.C.  57a(b)(2)(A), 
and  the Coaunission's  Rules  of  Practlca,  16  (7R 
1.10,  requir*  pubhcatton  of  an  ANPR. 


analysis  pursuant  to  section  22  of  the 
FTC  Act,  15  U.S.C.  57b-3,  would  be 
necessary,  the  Commission  solicited 
comment  on  whether  any  of  the 
Commission's  proposed  amendments 
would  have  an  annual  effect  on  the 
economy  of  $100,000,000  or  more, 
would  cause  a  substantial  change  in  the 
cost  of  goods  or  services,  or  would  have 
a  substantial  impact  on  the  persons 
regulated. 7 

Thirty-four  comments  were  filed. 
Three  were  from  direct  marketing  or 
retail  merchant  trade  associations,*  five 
from  business-to-consumer  and 
business-to-business  direct  marketers," 
two  from  advertising  agencies  and 
advertising  media.io  seven  from  state 
consimier  protection  agencies,*^  one 
from  a  charity,i2  one  from  a  consumer 
association,i3  and  IS  from  individual 
consumers. 14  Generally,  the  comments 
supported  extending  the  MOR  to 
telephone  order  merchand:se.  The 
comments  addressing  the  regulatory 
analysis  questions  si:ggested  that  any 
effects  of  the  propos>Ki  amendments 
would  be  minimal. 

On  November  28, 1989.  the 
Commission  published  a  Notice  of 
Proposed  Rulemaking  ("NPR")."  In  the 
NPR,  the  comments  received  in 
response  to  the  ANPR  were 
summarized.  Based  on  those  comments, 
the  Commission  determined  that  a 
regulatory  analysis  was  unnecessary, 
and  certified  there  would  be  no  effect 
under  the  Regulatory-  Flexibility  Act,  5 
U.S.C.  605(b). IB  The  Commission  also 
annoujiced  that  the  issues  involved 
were  reasonably  focused  and 
straightforward,  and  therefore,  pursuant 
to  Commission  Rule  1.20,  16  CFR  1.20, 
the  Commission  would  employ  a 
modified  version  of  the  rulamaking 
procedures  provided  for  in  the  Rules,  16 
CFR  1.13,  consisting  of  a  single  NTR  and 
utilizing  the  "no  designated  issues" 
format.i7  With  the  commencement  of 
the  rulemaking,  Henry  B.  Cabell  was 


'  R0n006-1,  A-1,  p.  43446.  Sections  22(a)  and 
(bKl)  of  the  FTC  Act.  15  U.S.C  57b-3(a).  (b)(1).  and 
the  Commission's  Rules  of  Practics,  id  CFR  1.1 1(b), 
require  the  Commission  to  determine  whether  a 
preliminary  regulatory  anal3rsis  is  needed. 

•R011006-B-1,  B-1.  B-2S,  and  B-26. 

•ROllOOe-B-1,  B-2  through  B-S.  B-27. 

loROllOOa-A-l.  B-6  and  B-7. 

>>  R011006-B-1,  B-6,  B-9.  B-24  throi^  B-32. 

"R011006-B-1,  B-10. 

<>  R011006-B-1.  B-24. 

>«R011006-B-1.  B-11  through  B-23,  B-^33,  and 
B-34. 

i«ROllOOe-l.  A-2,  pp.  49060-94.  Section 
leCbMlKA)  of  the  FTC  Act  15  U.S.C  57a(b)(lKA), 
and  the  Commission's  Rules  of  I>rKtiC8, 16  CFIl 
1.11(a).  require  an  NPR. 

i«R01100e-l.  A-2,  pp.  49066-47. 

"ROl  1006-1.  A-2,  pp.  490e9-')e. 


designated  as  the  Presiding  Officer 
("PO")  in  the  rulemaking." 

The  NPR  announced  that  although  the 
(Commission  intended  to  consider 
whether  the  MOR  should  be  amended  to 
include  telephone  order  merchandise,  it 
had  determined  not  to  consider,  as 
proposed  in  the  ANPR,  extending  the 
MOR  to  merchandise  ordered  by  "other 
means,"  which  would  reach  ordering 
technologies  yet  unknown.  However, 
the  Commission  determined  to  solicit 
comment  on  whether  to  adopt  a 
definition  of  telephone  order 
merciiandise  that  would  include  "any 
direct  or  indirect  use  of  the  telephone  to 
order  merchandise,  regardless  of 
whether  the  language  of  the  sale  is  that 
of  human  beings,  machines,  or  both."  i» 
This  definition  would  reach  orders 
placed  by  facsimile  machines  or 
computers  with  telephone  modems. 

In  the  NPR,  the  Commission  also 
rejected  the  suggestion  that  its  proposal 
to  extend  the  MOR  to  telephone  order 
merchandise  should  apply  only  to 
consumer  transactions.zo  This 
suggestion  was  based  on  the  incorrect 
assertion  that  the  MOR  does  not  covo- 
business-to-business  mail  order 
transactions.  See  Part  Vn.  A  of  this  SBP. 
The  (Dommission  also  annoimced  that  it 
would  consider  amending  the  definition 
of  a  "properly  completed  order"  for 
credit  orders  to  mean  the  time  a 
merchant  receives  sufficient  information 
to  charge  a  buyer's  account.  Further,  the 
Commission  solicuted  information  about 
whether  to  afford  merchants  greater 
flexibility  in  shipping  credit  orders 
accompanied  by  an  application  for 
credit.2i  Finally,  the  Commission 
requested  comment  on  whether  it 
should  amend  the  rebuttable 
presumptions  of  non-compliance  when 
first  class  mail  was  not  used  to  provide 
delay  and  option  notices.22 

The  NPR  invited  vinitten  comment  by 
January  29, 1990.  In  response,  33 
comments  were  received.  (Comments 
were  received  from  four  mail  or 
telephone  order  merchants,*^  two 
contractors  to  mail  end/ or  telephone 
order  merc:hants,24  two  bank  aedit  card 


••R011006-1.A-3. 

"ROllOOe-l.  A-2,  p.  49062. 

»Id.  at  49063. 

"Id.  M. 

"Id.  * 

"Marison  Sdance.  bic,  ROl  1006-2,  D-I;  Texas 
InstrumenU  inc.,  R011006-2,  D-2;  ).C  Panaey  Co., 
bic.  (Catalogue  Division).  ROl  1006-2,  D-3;  and 
Barry  J.  Cutlai,  Esq.,  on  behalf  of  unnamed  mail 
order  sellers,  ROll 006-2,  D-4. 

M  Lao  Buroatt  Company,  taic,  ROl  1006-2.  E-1 
("Bunatt");  and  Dahart  and  Dkt  AaaocUies.  Inc., 
ROl  1006-3,  E-2. 
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companies.zs  three  trade  associations  of 
mail  and/or  telephone  order 
merchants, J»  one  consumer.^'  five 
consumer  and  public  interest 
organizations.^"  fifteen  state  and  local 
governments.^*  and  one  from  a  non- 
governmental third-party  dispute 
mediator."  Jo  The  Commission's  staff 
submitted  for  the  record  reprints  of 
published  materials,  copies  of 
unpublished  FTC  consent  decrees  and 
reports  of  surveys.'* 

The  NPR  called  for  notifications  of 
interest  in  questioning  witnesses  to  be 
filed  by  January  12,  1990.  In  response, 
notifications  were  filed  by  MOAA, 
AARP,  and  by  DMA.  Thereafter,  MOAA 
failed  to  provide  the  PO  with  sufficient 
information  to  enable  him  to  compare 
the  similarity  or  dissimilarity  of  its 
interests  with  the  other  parties  that 
filed.  Thus,  the  PO  designated  only 
AARP  and  DMA  as  interested  persons.aa 


"  loint  comment  by  Master  Card  International 
and  VUa  U.S.A..  Inc..  ROllOOft-2,  EE-1 

"DMA.  R0n006-2.  F-t;  the  Mail  Ordar 
Association  of  Amen ca,  Ron 006-2.  F-2 
("MOAA"):  and  the  National  Retail  Merchants 
Association  ("NRMA ").  R01100&-2,  F-3 

"  Andrew  Levitt.  Ron006-2.  G-1. 

»»New  Opportunities  for  Waterbury,  Inc..  Human 
Service  Center,  ROl  1006-2,  GG-1;  National 
Association  of  Consiir.er  .\gency  Administrators. 
ROl  1006-2.  GC-2  C  NACVA "):  NaUonal  Consumers 
League.  ROl  1006-2,  GC-3  ("NCL");  the  American 
Association  of  Retired  Ptirsons.  R0110C6-2,  GG— I 
("A.\RP"):  and  the  National  Association  of 
Allomeys  Genera!.  ROl  1006-2.  GG-5  ("NAAG"). 

"Lacy  H.  Thomburg.  Attorney  General,  Sute  of 
North  Carolina  (by  Oariene  Graham,  Assistant 
Attorney  General),  R0110O6-2.  H-1;  Michael  A. 
Kelley,  Director,  California  Department  of 
Consumer  AHairs.  R0n006-2,  H-2  ("CaDCA"); 
Mary  W.  Heslin,  Commissioner  of  Consumer 
Protection  (Connecticut).  R011006-2.  H-3;  Herschel 
T.  Elkins.  Senior  Assistant  Attorney  General, 
Constmier  Law  Section  (California  Department  of 
JusUce).  ROl  1006-2.  H-4:  William  E.  McVey, 
Assistant  Attorney  General,  Consumer  Protection 
Division  (Nfassachusetts  Attorney  General). 
ROl  1006-2,  H-5:  Richard  Cleland,  Assistant 
Attorney  General,  Consumer  Protection  Division 
(Iowa  Department  of  JusUce).  R011006-2,  H-fl; 
Adrian  Spratt.  Assistant  Attorney  General  (New 
York).  R011006-2.  H-7;  Barry  W.  Reid. 
Administrator,  OSice  of  Coiuumer  Afiairs 
(Georgia).  ROl  1006-2.  H-B:  Susan  Grant.  Director. 
Consumer  Protection  Division.  Northwestern 
(Massachusetts)  District  Attorney's  Office, 
ROl  1006-2.  H-9  ("NWMaDA"};  lane  Wheeler, 
Assistant  Attorney  (General,  Consumer  Protection 
Unit  (Oklahomal.ROl  1006-2.  H-IO;  Tom  F. 
Engelhardt.  Director.  Consumer  Fraud  and  Antitrust 
Section.  Office  of  the  (North  Dakota)  Attorney 
General.  R011006-2,  H-11;  Richard  M.  KesseL 
Executive  Director.  New  York  State  Consumer 
Protection  Board,  ROtl006-2.  H-12;  Donald  J. 
Hanaway,  Attorney  General  (Wisconsin)  ROl  1006- 
2,  H-1 3;  Riu  Sena.  Assistant  Attorney  General. 
(New  Mexico),  ROl  1006-2.  H-14;  and  Arthur  R. 
Weiss.  Deputy  Attorney  General.  Chief,  Consumer 
Protection  Divtsion  (Kansas).  ROnOoe-2,  K-IS. 

»>  Rhonda  Klein  Singer,  Vice  President  and 
General  Counsel,  The  Better  BusineM  Bureau  of 
Metropolitan  New  York.  Inc.,  ROl  1006-2,  M, 

"  RO110O6-B-1,  B-3S  to  B-32. 

"  R011006-1,A-11.  AARP  was  advised  of  its 
designation  by  telephone.  During  this  conversation. 


On  March  28. 1990,  Margaret  Kuman, 
an  expert  offered  by  DMA,  and  Drs. 
Donald  Cox  and  Thomas  Maronick, 
experts  offered  by  Commission  staff, 
testified.  On  April  19.  1990.  Eugene 
Kordahl.  an  expert  also  offered  by 
Commission  staff,  testified.  All 
witnesses  were  afforded  the  opportunity 
to  make  an  opening  presentation 
followed  by  cross-examination 
conducted  by  Commission  staff  or  DMA. 
After  the  hearings,  there  was  a  rebuttal 
comment  period,  which  closed  on  June 
15,  1990,  Drs.  Maronick  and  Cox.sa  Mr. 
Kordahl,**  Commission  staff's  and 
AARP  M  submitted  rebuttal  comments. 

The  evidentiary  record  of  the 
rulemaking  consists  of  all  comments 
and  other  written  materials  placed  in 
the  rulemaking  record  by  the  PO,  the 
hearing  transcripts  and  exhibits,  and  the 
rebuttal  comments.  The  Commission 
staff  summarized  and  analyzed  the 
record  evidence  and  made 
recommendations  to  the  Commission  to 
amend  the  MOR.  This  document, 
known  as  the  'Staff  Report,"  was  placed 
on  the  public  record  on  July  18, 1991. '^ 
On  August  30.  1991.  the  PO  placed  his 
report  (the  "PO's  Report")  on  the  public 
record.'* 

In  general,  the  Staff  and  PO  Reports' 
contain  similar  findings  and 
recommendations.  Both  Reports 
generally  concluded  that  the  evidence 
shows,  as  in  the  context  of  direct 
marketing  by  mail,  that:  (1)  There  are 
widespread  merchant  failures  to  ship 
telephone  order  merchandise  in  the 
time  represented  (or.  if  no  time  was 
represented,  within  a  reasonable  time); 
(2)  these  failures  in  the  shipment  of 
telephone  order  merchandise  are 
frequently  attributable  to  merchants' 
failing  to  have  a  reasonable  basis  for 
their  shipment  representations;  and  (3) 
merchants  fail  to  obtain  the  consent  of 
consumers  to  delays  in  the  shipment  of 
their  telephone  orders  or  to  make 
refunds  for  unshipped  or  cancelled 
telephone  order  merchandise.  Based  on 
these  findings,  both  Reports 
recommended  extending  the 
substantiation,  option  notice  and  refund 
provisions  of  the  MOR  to  telephone 
order  merchandise. 

Both  Reports  also  foimd  that,  with 
respect  to  merchandise  purchased  on 
credit,  merchants  commonly  do  not 
charge  consumers'  accounts  until  the 
time  of  shipment.  (Under  the  definition 


of  a  "properly  completed  order"  in  the 
MOR.  the  operation  of  the  Rule  does  not 
begin  until  the  merchant  charges  the 
account.)  To  ensure  that  the 
Conunission's  amendments  to  the  MOR 
reach  all  unfair  or  deceptive  acts  or 
practices  identified  in  the  rulemaking 
record,  the  Staff  and  PO's  Reports 
recommended  changing  the  definition 
of  a  "properly  completed  order"  for 
credit  sales  to  refer  to  the  time  the 
■  merchant  receives  the  information 
needed  from  the  consumer  to  charge  the 
consumer's  account,  instead  of  the  time 
the  card  is  actually  charged.'s  Both 
recommended  that,  when  the  merchant 
does  not  make  an  express  shipment 
representation  in  soliciting  consumers' 
orders,  and  the  orders  are  accompanied 
by  an  application  for  credit  to  pay 
wholly  or  partially  for  the  order,  the 
merchant  should  have  50  days  rather 
than  30  to  ship  or  send  option  notices. 
Both  Reports  recommended  defining 
the  term  "telephone"  to  refer  to  "any 
direct  or  indirect  use  of  the  telephone  to 
order  merchandise,  regardless  of 
whether  the  telephone  is  activated  by, 
or  the  language  used  is  that  of  human 
beings,  machines,  or  both."  Neither 
recommended  amending  the  MOR's 
rebuttable  presumptions  of  non- 
compliance when  the  merchant  fails  to 
provide  delay  option  notices  by  first 
class  mail.  Finally,  the  PO 
recommended  defining  "mail  or 
telephone  order  sales."  Although  a  new 
addition,  the  definition  flowed  from  the 
evidence  in  the  rulemaking  record,  and 
no  one  objected  to  it  during  the  post- 
record  comments.  Staff  subsequently 
concurred  with  the  PO's 
recommendation  that  it  be  included  in 
the  TRR.40 


AARP  advised  the  PO  that  it  would  not  participate 
In  the  bearing. 

»  Ron006-2.  M-1  and  M-2. 

»«  ROl  1006-2,  M-3. 

SI  R011006-2.M-4. 

M  R011006-2.  M-S. 

»»  R0n006-3.  N-1. 

>•  ROU006-3.  0-1. 


»»The  PO  suggested  revising  sta^s  proposed 
definition  of  a  "properly  completed  order"  slightly. 
Staff  proposed  including  in  the  definition  the  words 
"authorization  from  the  buyer  to  charge  the  buyer's 
account."  The  PO  suggested  "authorization  from 
the  buyer  to  charge  an  existing  charge  account  of 
the  buyer"  to  distinguish  situations  where 
consumers  are  applying  for  credit.  PO  Report. 
ROl  1006-3.  0-1,  p.  54.  Staff  subsequently 
concurred  with  this  revision.  Final  Stafi 
Recommendations,  R011006,  Q-l.  p.  1,  n.2. 

♦OR011006.  Q-l.  pp.  22-23.  The  PO  also 
recommended  the  following  technical  changes:  (1) 
placing  the  definition  of  "telephone"  in  the 
definitions  portion  of  the  amended  Rule,  rather 
than  adding  a  new  "note  8,"  as  suggested  by  staff: 
(2)  moving  notes  1-6  to  a  new  "limited 
applicability"  portion  (to  be  numbered  S  435.3);  (3) 
civifying  the  "effective  date  of  the  rule"  language 
(to  be  numbered  $435.4):  (4)  changing  the  pronouns 
"he"  and  "his"  in  the  Rule  to  gender  neutral 
language:  and  (5)  changing  the  authority  recitation 
at  the  end  of  the  amended  Rule  to  refer  to  both 
section  ia(a)  of  the  FTC  Act  (as  amended)  and  the 
Administrative  Procedure  Act  During  the  post- 
record  comment  period,  no  one  objected  to  these 
proposed  changes,  and  staff  included  them  in  its 
final  recommendations  to  the  Commission.  Id.  at 
21-22.  Additionally,  the  Commission  is  today 
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Pursuant  to  the  Commission's  Rule  of 
Practice,  16  CFR  1.13(h),  on  September 
10,  1991,  the  PO  invited  post-record 
comments  on  the  Staff  and  F*0's 
Reports,  and  requests  for  the 
opportunity  to  make  an  oral 
presentation  to  the  Commission.*!  The 
period  for  submitting  post-record 
comments  and  requesting  the 
opportunity  to  make  oral  presentations 
closed  on  October  25,  1991.  Five  post- 
record  public  comments  on  the  Staff 
and  the  PO's  Reports  were  timely 
received.**  DMA  and  MOAA  both 
requested  the  opportunity  to  oiake  oral 
presentations  to  the  Commission. 

On  October  6.  1992,  the  Commission 
placed  the  staffs  summary  of  the  post- 
record  comments  and  its  final 
recommendations  on  the  rulemaking 
record, «3  and  scheduled  oral 
presentations.**  On  November  3,  1992, 
the  Commission  heard  oral 
presentations  by  DMA  and  MOAA.  On 
November  18,  1992,  after  considering 
the  rulemaking  record  as  a  whole,  the 
Commission  tentatively  adopted  the 
TRR  and  directed  staff  to  draft  this  SBP 
On  March  1, 1993,  the  Commission 
tentatively  voted  to  delete  the  MOR's 
rebuttable  presumptions  favoring  first 
class  mail  as  the  means  for  notifying 
consumers  about  delays  an  their 
cancellation  rights,  and  business  reply 
mail  or  a  postage  prepaid  means  for 
consumers  to  cancel  their  orders.  The 
Commission  directed  staff  to  include 
these  amendments  in  the  SBP. 

C.  Industry  Profile 

The  telemarketing  industry  has  grown 
enormously  since  the  adoption  of  the 
MOR  in  1975,  but  estimates  as  to  its  size 
vary.  One  reason  for  the  variance  is  that 
there  is  no  settled  definition  of 
telemarketing.  Accordingly,  the 


making  two  technical  change*  to  the  TRK't 
preamble  as  fbllowrs  (1)  Ameoding  the  words  "in 
commerce"  to  read  "in  or  affecting  commerce"  to 
reflect  the  expansion  of  the  FTC's  turisdiction  in 
1975  by  section  201(a)  of  the  Magnuaon-Moss  Act; 
and  (2)  changing  the  words  "an  uniitr  or  dsceptiTe 
act  and  practice"  to  read  "an  im&ir  or  deceptive  act 
or  practice,"  to  parallel  the  language  of  section 
5(a)(1)  of  the  FTC  Act. 

«•  56  FR  46133-34,  The  term  "post-record"  refers 
to  the  period  after  the  closing  of  the  evidentiary 
record  in  the  nileoiaking  proceeding  on  June  15, 
1990.  After  that  dale,  any  submiMion  that  coauined 
new  evideiice  was  placed  in  the  FTC's  non- 
rulemaking  public  record. 

«>  Representing  industry  were  DMA,  MOAA,  and 
the  National  Retail  Faderalioa,  i«tpacthr«ly, 
R011006-*.  P-1.  P-3  and  P-7  CommenU  H-erealso 
received  from  the  Office  of  Coasuinflr  ABain, 
Montgomery  County  (Maryland)  Govaromant, 
ROl  1006-4,' P-4.  and  NACAA,  R011006-4,  P-5. 
CaDCA  attempted  to  file  a  comment  apixtnimately 
one  month  alter  the  filing  deadttne,  which  the  PO 
re^ed  as  untteieiy. 

«>R011006-«.Q-1. 

*4S7FR4S9M. 


Commission  can  only  estimate  the  size 
of  the  telemarketing  industry. 

Based  on  the  Annual  Guide  to 
Telemarketing,  which  periodically 
surveys  the  telemarketing  industry ,45 
Mr.  Kordahl  testified  about  trends  in  the 
telemarketing  since  1985,  as  follows: 

pn  baons  of  dollar^ 


Year 

1985 

1989 

Total    Sales    (Goods    and 
Services) 

Business-to-business 
(Goods  and  Services) 

Business-to-consumer 
(Goods  and  Services) 

$91 
73 
18 

$196. 

161. 

35. 

Mr.  Kordahl  also  testified  that,  while 
in  1985  there  were  80,000  in-house 
telemariceting  operations ,  by  1989  there 
were  405,000  such  operetions.  Further, 
w^hile  4%  of  ail  businesses  engaged  in 
telemarketing  in  1985,  10%  engaged  in 
telemarketing  in  1989.*«  Based  on  the 
past  growth  of  telemarketiDg,  Mr. 
Kordahl  predicted  that,  by  1995,  42%  of 
all  American  businesses  would  be  using 
telemarketing  and  that  telephone  sales 
of  goods  and  services  to  businesses  and 
consumers  would  roach  $562  billion.*' 

The  Commission  believes  that  the 
growth  of  the  industry  is  related  to  at 
least  the  following: 

(1)  Technological  innovations, 
particularly  the  introduction  in  1960  of 
a  bulk  discounted  telephone  call  service 
called  Wide  Area  Telephone  Service 
("WATS"),  which  opened  the  way  for 
high-volume  outbound  (originated  by 
the  merchant)  low  cost  long-distance 
calling,  and  the  introduction  in  1967  of 
"800"  inbound  (originated  by  the 
consumer)  WATS  service.** 

(2)  The  increased  acceptance  of  the 
telephone  as  a  means  of  shopping.  In 
this  regard,  Ms.  Kuman,  relying  both  on 
her  telemarketing  experience  and  a 
survey  of  consumer  non-store  shopping 
attitudes  and  behavior  commissioned  by 
American  Telephone  and  Telegraph 
Conmiunications  ("AT&T"),*" 


<sR011006-B-l,B-44.  p.  19.  Direct  MarkeUng 
reported  data  that  it  extracted  from  the  1988  Guide 
to  Mail  Order  Sales  by  Arnold  L.  Fishman  of 
Marketing  Logistics.  Mr.  Fishman  collaboratea  with 
Mr.  Kordahl  in  preparing  the  Annual  Guide  to 
Telemarketing,  one  of  the  principal  studies  Mr. 
Kordahl  relied  on  in  his  testimony. 

«•  Kordahl,  ROl  1000-2.  HX-4,  pp.  S-6. 

«'  Id.  He  also  estimated  that  1.3  million  U.S. 
corporations  would  use  taiemarkethag.  and  employ 
6.2  million  persons. 

♦•  R011006-B-1,  B-52,  p.  88.  See  Pas  Reporl 
R011008-3,  0-1,  pp.  11-12,  F,18.  {In  citing  the  PO's 
Report,  T"  refers  to  "flndlngs.'n 

«*Pive  consumer  or  industry  sunwyi  %«tn  pUoad 
in  dte  rulemaking  raooitL  An  analysis  of  the  surveys 
and  their  melhodologiaa  was  pr^iared  by  Am  staff 
in  the  Staff  Kaport,  ROl  1006-3.  N-1,  pp.  20-S5.  Tha 
analysis  is  t>as«d  oo  the  oncaBtndktMl  evideBca  la 
(he  rulemaking  record. 


explained  that  consumers,  particularly 
those  who  tend  to  value  their  time,  find 
ordering  by  telephone  convenient.so 

(3)  The  willingness  of  consumers  to 
use  credit  cards  in  telephone  sales.  For 
example.  Eugene  Kordahl  testified: 

The  growth  of  telemarketing  is  facilitated 
by  the  level  of  credit  card  penetration  in  any 
given  culture,  for  without  an  easy  method  of 
payment,  telemarketing  to  the  consumer 
market  is  difficult  The  U.S.  loads  all 
countries  in  credit  card  penetration,  with 
85%  of  U.S.  households  having  some 
capability  to  order  merchandise  by  telephone 
and  pay  for  it  by  credit  card.>i 

Citing  the  AT&T  survey,  Ms.  Kuman 
noted  that,  although  both  users  and  non- 
users  of  800  numbers  reported  they 
possessed  credit  cards,  non-users  were 
more  cautions  than  users  about  ordering 
merchandise  sight-unseen  and  paying 
for  it  by  credit  card.'*  Among  users. 
68%  reported  that  the  most  frequent 
method  of  payment  for  800  number 
orders  was  by  credit  card. 53 

The  various  surveys  in  the  rulemaking 
record  indicate  that  consumers  who 
order  by  telephone  tend  to  pay  by  credit 
card;  consumers  who  order  merchandise 
by  mail  tend  to  pay  by  chedi,  money 
order,  or  cash.**  For  example,  the  AT&T 
survey  reported  that  81%  of  consumers 
who  order  by  mail  report  that  they  roost 
frequently  pay  by  check. »»  A  Market 
Facts  siu^ey,  commissioned  by  FTC 
staff  and  conducted  in  1985,  reported 
similar  results:  67.1%  of  mail  orders 
were  paid  by  check,  and  5.6%  were  paid 
by  cash;  while  68.1%  of  telephone 
orders  were  paid  by  credit  card. 
Similarly,  the  Opinion  Research 
Corporation  ("ORC")  telephone  sur\'ey, 
a  nationally  projectable  probability 
sample,  also  commissioned  by  FTC 
staff,  reported  that  62.4%  of  the  most 
recent  mail  orders  were  paid  by  check 
and  3.2%  were  paid  by  cash,  while 
69.5%  of  telephone  orders  were  paid  by 
credit  card.'" 


»oR0n006-2,  HX-l,  p.  5. 

SI  R011006-2.  HX-4.  p  8.  Similarly,  accordii^  to 
a  Market  Facts  survey  of  consiunar  behavior 
commissiODed  by  AARP  (the  "second  Market  Fads 
survey").  f2%  of  Americans  have  at  least  one  ma)or 
credit  card.  ROl  1 006-2.  GG-4.  p.  23. 

>3 Kuman,  ROl  1006-2,  HX-l.  p.  5. 

"Kuman,  RDl  1006-2.  Tt.  11:  R011006-B-1.  B- 
38,  p.  13. 

"Similarly.  NACAA  commented  that  the 
consumer  protection  agencies  from  which  it 
obtained  comments  said  that  moet  tete^one  orders 
are  paid  by  credit  card,  whereas  most  mail  order 
purdMMS  are  paid  by  chedc  or  money  order. 
R011006-2,  GG-2,  p.  2. 

■•R011006-B1,  B-3S.  p.  4;  B-36,  p.  4. 

••R011006-B-1.  B-35.  p.  4.  Most  of  the  charga 
activity  raportad  hy  consumers  in  the  AT&T  survey 
invoWad  so<allad  "nalional"  charge  cards  such  as 
bank  cards  (a^..  V\sa.  Mastercard)  or  travel  and 
entertainment  canta  (e.g..  American  Express,  Dinars 

C<aliaa«4 
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According  to  Mr.  Kordahl,  in  1988. 
total  telemarketing  sales  of  goods  and 
services  to  consumers  and  businesses 
was  $170  billion.*'  Nineteen  percent  of 
this  figure,  or  $32.4  billion,  was 
composed  of  sales  of  goods  and  services 
to  consumers. *«  Because  the  MOR — and 
the  TRR  issued  today— apply  to  sales  of 
merchandise  and  not  services.  Mr. 
Kordahl  estimated  the  sales  volume  of 
goods  to  be  75%  of  this  figure,  or  $24.3 
billion. S9  Other  data  in  the  record 
support  this  estimate. *o 

II.  Factual  Basis  for  an  Amended  Rule 

A  The  Unfair  or  Deceptive  Acts  or 
Practices  and  Their  Prevalence^' 

The  evidence  in  the  record  includes 
results  from  relevant,  methodologically 
sound  surveys.  This  is  the  most  direct 
evidence  of  the  prevalence  of  the 
practices  at  issue.  Survey  evidence  in 
this  rulemaking  indicates  that  the 


Club)  R01100&-B-1,  B-38.  p.  13.  But,  this  survey 
also  shows  approximately  one-in-five  telephone 
transactions  involves  a  credit  care  issued  by  the 
merchant  from  which  the  merchandise  was 
purchased. 
»' ROn006-2.  NX-4,  p.  9 
Mid.  at  9-10. 
»Id  at  10. 

•o In  the  annual  "Mail  Order  Top  2S0->"  hsting  of 
the  leading  US.  mail  order  companies.  Direct 
Marketing  reported  that  consumers  spent  S48 
billion  for  mail  and  telephone  order  merchandise  in 
1988.  R011006-B-1.  B-M.  p.  19:  R011006-B-1.  B- 
43,  p.  46.  These  data,  in  conjunction  with  ORC 
survey  data  relating  to  the  ratio  of  mail  to  telephone 
sales  and  the  average  size  of  telephone  order  sales, 
support  a  S24  billion  sales  volume  estimate.  The 
ORC  survey  mdicated  that  the  average  mail  order 
sale  was  approximately  S70.00  compared  to  $140.(X) 
for  the  average  telephone  order  sale.  R011006-B-1. 
B-3S.  p.  15.  Ac(u>rd  comments  from  NACAA, 
ROl  1006-2.  GG-2.  p.  3:  and  the  attorneys  general 
of  California  (R011006-2.  H-4.  p.  1).  Massachusetts 
(R0nOO6-2.  H-5.  p.  1).  Georgia  (ROl  1006-2.  H-8. 
p  1),  Oklahoma  (ROl  1006-2,  H-IO,  p.  1).  North 
Dakou  (ROl  1006-2.  H-11.  p.  2),  and  Wisconsin 
(ROl  1006-2.  H-13.  p.  2).  However,  during  the 
period  of  inquiry  in  the  ORC  survey — January 
through  July  1987 — almost  twice  as  many 
consumers  reported  placing  mail  orders  as 
telephone  orders.  Of  14,483  consumers  contacted  in 
the  screener  phase  of  the  survey.  21.87%  reported 
that  they  ordered  most  recently  by  mail,  while 
11.39%  reported  that  they  ordered  by  telephone. 
R011006-B-1,  B-35,  p  S  Thus,  measured  in  sales 
volume,  half  the  $48  billion  in  sales  reported  by 
Direct  Marketing  or  S24  billion,  would  comprise 
telephone  order  sales.  Further,  based  on  the  ORC 
data  and  the  annual  sales  figures  reported  by  Mr 
Kordahl  and  Direct  Marketing,  the  Commission 
estimates  that  there  were  343  million  mail  and  171 
million  telephone  sales  to  coiuumers  in  1988. 

>i  Neither  the  statutory  language  nor  the 
legislative  history  of  the  Magnuson-Moss  Act 
suggests  that  in  1975  Congress  intended  to  require 
the  Commission  to  find  as  a  pre-condition  to 
rulemaking  that  acts  or  practices  to  be  regulated  are 
prevalent.  Instead,  the  Act  requires  that  the  SEP 
include  "a  statement  as  to  the  prevalence  of  the 
prt>scribed  acts  or  practices  treated  by  the  rule."  IS 
U.S.C  57a(dKlKA)  See  Joint  H.R.  and  S.  Conf.  Rep. 
No.  1408.  93rd  Cong.,  2d  S«ss.,  reprinted  in  1974 
U.S.  Code  Coo^  *  Admin.  News  7764.  See  also 
infra  a.  142. 


likelihood  that  merchandise  will  not  be 
shipped  within  the  time  represented  or, 
if  no  time  is  represented,  within  the 
time  expected  by  consumers,  is  the 
same  regardless  of  whether  the 
merchandise  is  ordered  by  mail  or  by 
telephone.  Similarly,  survey  evidence 
shows  that  the  likelihood  that  delay 
notices  will  be  untimely  or  incomplete 
and  that  refunds  will  be  untimely  are 
the  same  regardless  of  the  method  of 
ordering.  Other  evidence  includes 
expert  testimony  and  comments  from 
state  and  local  officials  and  others 
stating  that  the  amendments  are  needed 
to  address  significant  problems  with 
telephone  order  sales. 

Although  merchants  generally  ship 
merchandise  in  a  timely  fashion,  delays 
occur  in  a  significant  percentage  of 
telephone  sales.  The  ORG  survey  shows 
that  4.6%  of  consumers  experienced 
delayed  shipment  of  telephone  order 
merchandise  B2  Further,  the 
Commission  finds  that  the  length  of 
these  delays  was  often  significant. 
According  to  expert  testimony,  delayed 
shipments  of  telephone  order 
merchandise  often  occur  because 
merchants  lacked  a  reasonable  basis  for 
the  express  or  implied  shipment 
representations  they  made  when  they 
solicited  the  orders."  Further,  the 
results  of  the  ORC  survey  indicate  that, 
in  the  case  of  telephone  order 
merchandise,  merchants  who  are  unable 
to  ship  within  the  relevant  time  frame 
frequently  fail  to  obtain  the  consumer's 
informed  consent  to  the  delay  or  to 
provide  a  refund. 

The  following  parts  describe  the 
factual  basis  for  the  Commission's 
finding  that  the  direct  marketing 
practices  addressed  by  the  MOR  also 
harm  consumers  when  committed  by 
telephone  order  merchants. 

B.  Evidence  Regarding  the  Practices 

1 .  Consumer  Expectations  About 
Shipment  Time 

Nearly  all  the  consumers  questioned 
in  the  ORC  survey  reported  that  they 
expected  mail  and  telephone  order 
merchandise  to  be  shipped  within  a 
time  certain.  Dr.  Cox's  analysis  of  the 
survey  results  states  that,  of  211  mail 


•a  Compare  R011006-B-1.  B-35,  p.  5.  Tab  n  with 
p.  8.  Tab.  5.  In  his  analysis.  Dr.  Cox  defined  the 
term  "telephone  order"  to  refer  to  persons  who  both 
ordered  and  paid  by  telephone.  He  accordingly 
treated  all  persons  who  ordered  by  telephone  but 
paid  by  mail  as  having  ordered  by  mail.  Id.  at  6. 
This  produced  a  4.8%  delayed  shipment  result. 
However,  the  definition  of  "telephone  order" 
adopted  by  the  Commission  today  refers  only  to  the 
method  of  ordenng,  not  payment  The  effect  of  this 
change  would  be  to  cause  the  telephone  order  cell 
in  the  ORC  survey  to  be  increased  up  to  6.6%.  See 
R011006-t.  Q^.  p.  6,  n.  8. 

•s  Kordahl.  R011006-2.  HX-4.  pp.  1»-16. 


order  consumers,  194  reported  some 
expected  shipment  date;  of  66  telephone 
order  consumers.  61  reported  such  an 
expectation. 64  Further,  of  211 
consumers  who  ordered  or  paid  by  mail. 
117  reported  that  express  shipment 
representations  had  been  made  Of  the 
66  telephone  order  consumers.  38 
reported  express  shipment  claims  had 
been  made.^s 

Even  where  there  were  express 
representations,  consumers  formed 
expectations  that  differed  somewhat 
from  those  representations.^e  But  there 
was  a  close  correlation  between  sellers' 
average  express  shipment 
representations  and  consumers'  average 
shipment  expectations  for  mail  and 
telephone  order  merchandise.  The 
average  express  shipment  representation 
sellers  made  for  mail  orders  was  29.96 
days,  while  the  average  consumer 
expectation  for  shipment  of  such  orders 
was  24.85  days.  The  average  express 
shipment  representation  sellers  made 
for  telephone  orders  was  23.23  days, 
while  the  average  consumer  expectation 
for  shipment  for  these  telephone  orders 
was  19.04  days. 87  These  data  suggest 
that  telephone  order  merchants  tend  to 
promise  faster  shipment  than  mail  order 
merchants,  and  that  consumer 
expectations  paralleled  these 
representations. 

Based  on  the  foregoing.  Dr.  Cox 
calculated  the  number  of  consumers  to 
whom  no  express  shipment 
representations  were  made.  Of  194 
consumers  who  ordered  or  paid  by  mail 
and  who  reported  some  expected 
shipment  date,  77  reported  that  no 
shipment  representation  had  been 
made.  When  no  shipment 
representation  was  made,  the  average 
consumer  expectation  of  delivery  was 
20.72  days.68  Of  the  61  telephone  order 
consumers  who  reported  some  shipment 
expectation,  23  reported  receiving  no 
express  shipment  representation.  The 
expected  shipment  date  in  these  cases 
was  10.71  days,  almost  half  the 
expected  shipment  time  for  mail  orders. 
Dr.  Cox  concluded  from  this  that,  to  a 
statistically  significant  degree,  when 
there  is  no  express  shipment 
representation,  consumers  expect 
telephone  ofders  to  be  shipped  faster 
than  mail  order  merchandise. ea 

The  record  contains  three  views 
concerning  consumers'  shipment 
expectations  for  merchandise  paid  for 


MROllOOe-B-l.  B-35,  p.  8.  Tab.  V. 

»» Id  at  Tab.  VL 

M  For  example,  some  sellers  routinely  ship  faster 
than  promised,  leading  consumers  subsequently  to 
expect  that  sellers  will  always  ship  faster. 

•'ROl  1006-2.  M-2.  p.  10.  Tab.  VL 

"Id 

••R011006-2.  M-2.  p.  11. 
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by  credit  card.  Dr.  Cox's  analysis  of 
consumer  shipment  expectations 
indicated  that,  regardless  of  whether  the 
merchant  makes  express  or  implied 
shipment  representations,  consumers 
expect  purchases  made  by  credit  card  to 
be  shipped  much  more  quickly  than 
purchases  paid  for  by  other  means.^o 
NCL  stated  that  its  observations  are  that 
consumer  expectations  for  mail  and 
telephone  order  merchandise  are 
basically  the  same  and  that,  regardless 
of  the  payment  method,  consumers 
generally  expect  to  receive  merchandise 
in  six  to  eight  weeks.'*  In  contrast,  DMA 
and  Ms.  Kuman'Suggested  that  because 
consumers  can  defer  paying,  consumers 
placing  credit  orders  may  expect 
delivery  less  quickly  than  orders  paid 
for  in  other  ways.'* 

The  survey  data  and  other 
information  in  the  rulemaking  record  do 
not  support  NCL's  observations  or 
DMA's  contentions  about  similar  or 
slower  shipment  expectations  for  credit 
card  purchases. '3  For  example,  Ms. 
Kuman,  relying  on  the  AT&T  survey 
noted  that  consumers  who  order 
merchandise  by  telephone  (and 
normally  pay  by  credit  card)  do  so 
because  of  convenience  and  speedier 
delivery.'*  She  also  stated 
unequivocally  that,  based  upon  her 
extensive  experience,  "there  is  no 
reason  to  believe  customers  who  order 
by  telephone  expect  any  less  prompt 
shipments  than  their  mail  order 
coimterparts."'*  Similarly,  DMA 
suggested  that,  although  consiimer 
perceptions  about  shipment  may  not  be 
accurate,  "[i]t  may  be  true  that 
consiuners  subjectively  expect  speedier 
delivery  of  merchandise  ordered  on  the 
basis  of  credit  card  authorization  and  by 
telephone  than  they  do  when  other 


^oWhflN  an  txpnu  shipmant  reprM«Dtation  U 
mada,  the  average  credit  card  coiuumar  expectation 
of  delivery  it  18.20  day*.  Where  another  form  of 
payment  i«  used,  coosumart  expect  delivery  in 
29.08  day*.  Where  ao  shipmant  representations  are 
made,  the  figures  are  14.00  and  21.00  days 
respectively.  R01100&-2,  M-2.  p.  9,  Tab.  V. 

'1 R011006-2.  GG-3,  p.  3. 

^aR011006-2,  P-1,  p.  12;  HX-1.  p.  19.  DMA 
argued  that  staff  and  the  PO  improperly  relied  on 
Dr.  Cox's  analysis  of  the  ORC  survey,  pointing  to 
Dr.  Cox's  testimony  that  in  his  original  analysis  ha 
did  not  aBaly»  consumer  expectations  based  on 
method  of  payment  However,  Or.  Cox  subsequently 
analyzed  consumer  expectations  and  their 
correlaltoBS  with  the  method  of  payment  in  his 
rebuttal  sufanission.  See  R0ll006-t,  P-l,  pp.  11, 

1»-14. 

'*This  avldMKa  includes  the  comments  of 
Bomatt  (discuiaad  infn).  NWMaDA,  and  the  Iowa 
Attorney  CeMial.  See  Staff  Report.  ROllOOe-3.  H- 
l.pp.l7-t»,41. 

'«R01100»4,  HX-1,  p.  S;  saa  also  llOllOOe-2, 
Tir.,pp.»-tt. 

'•Rdl  1006-3.  HX-1.  p.  t. 


forms  of  payment  and  ordering  are 
involved."'" 

Other  comments  also  indicated  that 
consumers  expect  shipment  more 
rapidly  when  shopping  by  telephone 
rather  than  mail.  For  ex&mple,  the 
Director  of  CaDCA  reported  that 
consumers  expect  shipment  more 
quickly  when  ordering  by  telephone. 
Similarly,  Burnett  stated  that  customers 
who  order  by  telephone  and  pay  by 
means  of  credit  card  expect  delivery  "in 
the  same  or  less  time  than  those 
ordering  by  mail  •  •  *."  "  NRMA 
believed  that  "many  customers  choose 
to  order  by  telephone  because,  in  many 
instances,  it  is  faster  and  more  efficient. 
Unlike  mail  orders,  telephone  orders 
can  often  be  delivered  within  days  after 
a  customer  makes  his  or  her  request."'" 

2.  Industry  Shipment  Practices 

a.  Empirical  and  testimonial 
evidence.  In  response  to  the  screener 
questionnaire,  ORC  sun'ey  respondents 
reported  late  deliverj  approximately  14 
to  15%  of  the  time  for  both  mail  and 
telephqne  order  mertihandise.'« 
However,  some  consumers  incorrectly 
perceived  the  delivery  was  late.  In  his 
analysis  of  the  ORC  results.  Dr.  Cox 
found  that  8.8%  of  mail  onlers  and  18% 
of  telephone  orders  that  consumers 
thought  were  late  were,  in  fact, 
delivered  within  the  time  expressly 
represented  by  the  mert±ant  or  within 
30  days  if  no  time  was  represented.^ 
Moreover,  timely  and  complete  delay 


"ROllOOe-B-l.  B-l,  p.  3.  See  also  the  ANPR 
commeDt  of  consumer  William  F.  Pryor,  who  said: 
"One  of  the  reasons  for  using  the  telephone  to  onlar 
is  to  reduce  the  delivery  time.  If  I  had  knoMm  it 
would  take  130  days,  the  order  %votild  not  have 
been  placed."  R011006-B-1.  B-33.  p.  1. 

"R011006-2,E-1,  p.  2. 

'•ROllOOe-B-1,  6-26.  p.  1.  These  and  other 
opinions  expressed  by  NRMA.  are  endorsed  by  the 
American  Retail  Federation.  R011006-B-1.  B-2S,  p. 
1. 

'•R011006-B-1,  B-39,  p.  5,  Tab.  HL  These  daU 
are  similar  to  the  results  oi  the  FTC's  198S  Mariiet 
Facts  study  (the  "first  Market  Facts  study")  in 
which  respondents  stated  th£t  mail  order 
merchandise  was  received  ia':e  19%  of  the  time, 
compared  to  16%  for  telephone  order  merchandise. 
R011006-4-1.  6-36,  p.  S. 

•oin  situations  in  which  no  express  shipment 
date  was  made,  Dr.  Cox  used  the  MOR's  implicit  30- 
day  shipment  representation  to  evaluate  consvuner 
reports.  However,  as  noted  supra,  telephone  order 
consumers  in  these  situations  except  shipment 
much  bster  than  mail  order  consumers.  Thus,  the 
use  of  the  implicit  30-day  shipment  representation 
for  tdephone  orders  may  have  biased  the  results  to 
understate  the  number  <rf  ddays  of  these  order*. 
Although  consumes*  who  ortlaied  merchandise  by 
telephone  might  have  aacpacted  quite  reasonably 
that  the  merchandise  would  arrive  significantly 
{utsr  than  It  did.  because  thab  ordan  arrirad 
wriOiis  30  day*.  Dr.  Cox  did  not  trait  these  as 
delay*.  Thus,  a  disproportiooataiy  laigv  pf  tua 
of  t^apbooa  order  than  mail  order  coDsnmars    _ 
liaatad  as  iaooriactly  parcalvlng  that  thair  order* 
lata. 


notifications  were  sent  to  19.7%  of  the 
mail  order  consumers  and  to  34.2%  of 
the  telephone  order  consumers  whose 
orders  were  shipped  later  than  the 
originally  promised  date.*'  Some 
consumers  also  elected  to  cancel  their 
orders  and  received  timely  and 
complete  refunds.  In  establishing  which 
consumers  experienced  inappropriate 
shipment  delays,  Dr.  Cox  excluded  from 
his  analysis  those  consumers 
inaccurately  reporting  delays,  those  who 
received  appropriate  delay  notifications. 
and  consumers  who  canceled  their 
orders  and  received  full  and  timely 
refunds." 

Dr.  Cox  first  determined  that  of  211 
mail  and  66  telephone  order  consumers 
who  reported  that  their  most  recent 
order  was  delayed,  7.1%  of  the  mail 
order  and  7.6%  of  the  telephone  order 
respondents  received  neither 
merchandise  nor  a  refund.*^  Projecting 
these  results  to  the  national  population. 
Dr.  Cox  concluded  that  at  any  given 
time,  there  is  a  1.06%  probability  that 
mail  order  merchandise  will  not  be 
delivered  or  that  no  refund  will  be 
made.  At  the  same  time,  there  is  a 
1.04%  probability  that  telephone  order 
merchandise  will  not  be  delivered  or 
that  no  refund  will  be  made."* 

The  survey  also  identified  38 
telephone  order  consumers  who 
received  neither  merchandise  nor  a 
refund  within  the  time  promised  or,  if 
no  time  was  promised,  within  30  days."* 
Of  these  telephone  order  consumers, 
50%  reported  not  receiving  any  first 
delay  notice. ••  Of  the  telephone  order 
consumers  who  received  late  shipments. 
another  15.8%  received  delay  notices 
that  would  be  considered  incomplete 
under  the  MOR's  requirements."'  In 


•1 R011006-B-1,  B-35.  p.  8.  Tab.  Vt  The 
difierence  between  these  two  numbers  is  not 
statistically  «tffn<fir«nt  at  the  tao  percent  level.  To 
comply  with  the  MOR,  the  merchant  must  provide 
the  consumer  with:  (1)  a  definite  revised  shipment 
date,  (2)  an  option  to  cancel  the  order  and  recei\-e 
a  prompt  refund,  and  (3)  a  prepaid  means  for  the 
consumer  to  axardse  the  option.  The  TRR  Issued 
today  retains  dteee  requirements. 

•>See  ROllOOe-B-1.  B-39.  p.  6.  Tab.  IV: 
ROllOOe-2.  Tr.  pp.  134-39. 

MR011006-*-l.  B-3S.  p.  1  .  Tab.  vm. 

MR011006-B-1,  B-39.  p.  14.  Tab.  XL  The 
difieieooe  between  1.06%  and  1.04%  is  not 
statistically  signiflcanL  R011006-B-1,  B-3S.  p.  10. 
In  the  disniasion  that  follows,  the  term  "refund" 
has  the  same  meaning  as  it  is  given  in  the  MOR. 
The  tann  therefore  Includes  removal  of  a  diarge 
from  a  customer's  account  or  notification  to  a 
cuctomar  that  ao  action  will  be  taken  that  will 
result  in  a  charge  to  the  customar's  account  See  16 
CFR  4SS.2(cXi)  and  (ii).  This  definition  U  retained 
in  the  TRR  issued  today. 

MROllOOe-a-l,  B-35.  p.  8.  Tab.  V. 

Mid.  at  Tab  vm. 

•'Id.  Thus,  ia  85.8%  of  the  transactions  involving 
ddayad  lUpaianls  ofMrrhandise  ordered  by 
talephoaa,  sailers  did  not  provide  adequate  notices 

Coatiiiuxl 


I 
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comparison,  117  mail  order  consumers 
received  neither  merchandise  nor  a 
refund  within  the  time  promised  or,  if 
no  time  was  promised,  within  30  days.»« 
Of  these  mail  order  consumers.  54.7% 
reported  receiving  no  first  delay  notice, 
and  an  additiona]  24.8%  received  an 
incomplete  delay  notice. ••  Projecting 
these  findings  to  the  national 
population.  Dr.  Cox  found  that  the  risk 
of  late  shipment  without  proper  or 
timely  notification  of  delay  is  5.01%  for 
mail  orders  and  4.14%  for  telephone 
orders >o 

Based  on  his  knowledge  of  the 
industry.  Mr.  Kordahl's  estimates  of  the 
risk  telephone  order  merchandise  would 
be  delayed  are  similar  to  the  ORC 
results.  In  his  opinion  there  is  a  2-3% 
risk  of  delay  for  telephone  order 
merchandise  ordered  from  merchants 
that  have  separate  mail  and  telephone 
operations,  and  a  5-10%  risk  of  delay 
for  telephone  order  merchandise 


purchased  from  merchants  that  integrate 
their  operations,  i.e.,  where  the 
merchant  does  not  distinguish  between 
orders  received  by  telephone  or  by  mail 
in  processing  orders.  Combining  these 
two  delay  rates  and  averaging  them,  he 
stated  the  '*risk  that  merchandise 
ordered  and  paid  for  by  telephone  will 
be  delayed  is  between  4.4%  and  8.6%, 
or  approximately  5%  and  9%."« 

He  further  stated  that  3%  to  4%  of 
telephone  sales  involve  express  or 
implied  (3C-day)  shipment 
representations  that  the  merchant  fails 
to  substantiate."'  He  said  that  telephone 
order  merchants  provide  appropriate 
delay  notification  more  frequently  than 
the  ORC  survey  demonstrates.  However, 
ha  also  pointed  out  that  his  estimated 
violation  rates  were  based,  in  part,  on 
his  experience  with  merchants  %vhom  he 
considered  to  be  among  the  most 
reputable  and  that  his  "merchant 
imivene"  was  not  nationally 


projectable.  Accordingly,  be  noted  that 
he  "would  expect  the  ORC  data,  which 
are  based  on  consumw  experiences  with 
the  general  universe  of  merchants,  to 
show  larger  violation  rates."  v^ 

In  addition  to  determining  how  often 
there  were  inappropriate  or  unexcused 
shipmoit  delays,  Dt.  Cox  analyzed  the 
length  of  the  delays.  Based  on  the 
reports  of  the  consumers  surveyed  by 
ORC  whoM  merchandise  ultimately  was 
received  but  not  within  the  time 
expressly  promised,  or  within  30  days  if 
no  time  was  promised,**  Dr.  Cox 
performed  a  fi^quency  distribution 
analysis  to  determine  how  late  the 
merchandise  was  when  it  finally 
arrived. as  Dr.  Cox  analyzed  each 
consumer's  report  of  delay  depending 
on  whether  the  merchant  made  an 
express  shipment  claim  or  an  implied 
30-day  shipment  claim.*"  The  frequency 
of  late  deliveries  was  as  follows: 


UTE  DeUVERY  BY  METHOD  OF  ORDERING 


Weeks  late  "7 

1102 

3104 

StoS 

7to8 

9pius 

Tow 

Mail 

14 
(24) 

4 
(23-5) 

12 

(20.7) 

6 

(35) 

9 
(16) 

1 
(6) 

5 
(8.6) 

1 
(«) 

18 

(31) 

5 

(29) 

TeJephone  _ „.. _. 

58 

17 

Based  on  these  results,  inappropriate 
or  unexcused  delays  averaged  5  weeks 
for  telephone  merchandise,  and  5.38 
weeks  for  mail  order  merchandise.^ 


thtl  would  allow  caeanoMn  to  Bika  ini>i»ad 
dacUiou  about  whethar  to  agne  to  delays  or 
raquwt  refund*. 

Mid.  at  Tab.  V. 

MldatTab.  VUL 

•oKOIIOOB-B-l.  &-3S.  p.  14.  T^  XL  ThM« 
differaccaa  ar«  aot  lUtlstically  T^IWrant  Id.  «l  10. 

»  ROnooe-Z.  HX-4.  p.  14.  Acconil^  to  Ife 
V — i-ki  .pp — ■ — >-■-,■  7^  rf  miirhMi^liil^Ui 
thtii  nail  aod  talspbona  *iwn»^t  opantkiot.  kL 
at  11-12. 

•aid.  at  IS. 

uld:  a*«  alao  ROllOOe-l.  Tl.  iSO-Sl. 

MOriginaUy,  US  mtimu  rapoitod  T»*-»ti^ 
d«Uy  In  hit  Mbuttal  ommait.  Dt.  Cox  aaalyvd 
tha  axpariaocM  of  Ihoaa  nibiact*  who  (1)  uktaaalaly 


b.  Other  submissions. 

Numerous  state  attorneys  general 
submitted  commeDts  supporting  the 
proposed  amendments  to  cover 


racaivwl  tlta  d«Uyad  marchMdU*  but  who  U)  had 
not  coniantad  prvvioualy  to  tfaa  dalayv  H* 
•ccordingly  axdudad  20  of  tha  lU  lubtacU  who 
recalvad  no  marchandlaa  (and.  In  wvan  caaaa,  no 
r«fund  tklbm]  bacauaa  thay  rannatod  thati  ordK*. 
Ha  ndudad  anothar  20  who  did  not  cancai  and 
who,  tftar  aix  cMotha,  naw  racaivad  aithac 
marcteidiM  or  tafonda.  Ha  alao  axdudad  36 
tubtacti  who  agraad  to  tha  daUy*.  FUuQy.  ha 
ndudad  (bur  nbtacti  t'^^^tt  thair  "don't  know" 
ratponaaa  to  tooM  ((uaatiaaa  nada  tham  tmpoaaihla 
to  daaalfy.  Thit  tall  7S  tanaactiona  that  ha 
anaiyaad. 

••  Ran006^2.  M-2.  pp.  S-e.  Taba.  I  and  m. 
Bacauaa  of  tha  acalaa  uaad  In  tha  turtvy  piolOGsl 
thaaa  daUyi  w«n  aaqnaaad  ia  two-wiadt  MMM  OB 


telephone  sales.**  While  many  such 
comments  did  not  provide  detailed 
statistical  or  other  empirical  bases  for 
their  conclusions  or  assertions,  the 


a  five  point  scale,  I.e..  "1-2  wmlu."  "3-4  wa^a." 
"9-«  woaks."  "7-8  wMks."  and  "9*  weeks." 
■■Saasupca.  n.SO. 

17  "Weeks  tea"  refcn  to  the  numbw  of  waain  the 
merdundise  arrived  later  than  it  wu  promisad  in 
the  merchant's  solicitation  of  the  order  or.  if  no 
time  was  promiaed,  latsr  than  30  days.  The 
ntmban  ia  parantfaeeea  indicate  percentages. 

••Staff  Report,  R0H006-3.  N-1.  p.  59,  n.75  and 
accompanying  text  StafTs  estimate  entiled 
choosing  the  midpoints  of  the  two-weak  raagaa  ia 
Or.  Cox's  analysis  as  the  average  delay  period  for 
the  consumers  in  each  range. 

••See,  e-g..  Mass  Atty.  Gen.,  ROllOOft-2.  H-S.  p. 
1:  Iowa  Atty.  Gen..  ROllOOft-2,  H-«,  p.  1.  See  also 
Okla.  Atty.  Gen.,  mil008-2.  H-10. 
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Commission  believes  their  comments 
are  important  because  they  represent  the 
views  of  those  who,  on  a  daily  basis, 
deal  with  consumer  problems  at  the 
local  level.  When  the  Commission 
promulgated  the  MOR  in  1975,  it  relied 
in  large  measure  on  state  attorneys 
general  and  consumer  groups'  reports 
that  the  failure  to  deliver  mail  order 
merchandise  was  a  major  source  of 
consumer  complaints  and  consumed 
much  of  their  resources. 'oo 

In  this  rulemaking,  several  state  law 
enforcement  agencies  reported  that  the 
failure  to  deliver  mail  and  telephone 
order  mercharidise  is  now  a  major 
source  of  the  consumer  complaints  they 
receive.ioi  Many  of  the  state  attorneys 
general  also  reported  that  telephone 
order  merchandise  complaints  are 
increasing  dramatically. 'o^  They 
indicated  that  amending  the  MOR  to 
include  telephone  order  merchandise 
would  directly  address  problems 
generally  experienced  by  consumers  in 
their  states  or  would  faciUtate  state 
responses  to  these  problems. loa  Several 
state  attorneys  general  commented  that 
their  states  adopted  legislation  that 


>«>S««,  eg.  SBP,  40  FR  51583-63. 

>o>  For  example,  the  New  York  Anorney  General 
reported  that  mail  and  telephone  order  complaints 
constitute  41%  of  the  c»mplaints  it  handles. 
ROl  1006-2,  H-7,  p.  1.  The  North  DakoU  Attorney 
General  stated  thai  21%  of  its  complaints  are  mail 
and  telephone  order  merchandise  complaints. 
R011006-2,  H-11.  pp.  1-2.  The  Pennsylvania 
Attorney  General's  Office  reported  that  during  the 
period  1985  to  1988,  it  experienced  a  39%  increase 
in  complaints  relating  to  mail  and  telephone  order 
merchandise  R011006-B-1.  B-8,  p.  2. 

loj  For  example,  the  Iowa  Attorney  General 
reports  that  complaints  involving  telephone  order 
merchandise,  including  complaints  about  delays  in 
r«cei'.-ing  telephone  order  merchandise  far  exce«d 
complaints  about  mail  order  merchandise. 
R011006-2,  H-6,  p.  1.  California's  Attorney  General 
commented  that  60%  of  its  complaints  now  involve 
telephone  order  merchandise.  R011006-2,  H-4.  p. 

1.  Similarly,  the  Massachusetts  Attorney  General's 
Office  stated  that  it  has  witnessed  a  steady  increase 
in  complaints  related  to  telephone  order 
merchandise,  and  that  such  complaints  far 
outnumber  complaints  involving  mail  order 
merchandise.  R011006-2,  H-5,  p.  1.  Some  of  the 
telephone  order  merchandise  complaints  reported 
by  the  states  include  complaints  about  so-called 
"telemarketing  fraud."  Telemarketing  fraud  here 
appears  to  refer  to  merchandise  that  is  offered  but 
not  shipped,  or  merchandise  whose  quality  or  value 
is  materially  misrepresented  but  is  shipped.  Both 
the  NWMaDA  and  Iowa  correctly  believe  that  the 
proposed  amendment  would  reach  only  the 
problem  of  unshipped  telephone  order 
merchandise.  See  ROl  1006-2,  H-5,  p.  2;  ROllOOe- 

2,  H-6,  p.  1. 

103  The  Iowa  Attorney  General's  Office 
commented  that  a  well-defined  delivery  rule  will 
provide  consumer  protection  agencies  with  an 
easily  applied  enforcement  option.  ROl  1006-2,  H- 
6,  p.  1.  'The  Kansas  Attorney  General  reported 
problems  because  neither  state  law  nor  the  MOR 
presently  covers  telephone  sales.  ROl  1006-2,  H-15, 
p.  2  North  Carolina  and  Oklahoma  also  reported 
consumer  problems  with  non-delivery  and 
shipment  delays  with  talepbona  order  merchandise. 
ROllOOe-2,  H-l,p.  3,andR011006-2,  H-10,p  1. 


expressly  covers  the  sale  of  telephone 
merchandise  and  that  such  legislation 
has  had  salutary  effects.  io4 

In  addition  to  the  state  attorneys 
general,  state  consumer  protection 
agencies  submitted  comments  that 
overwhelmingly  favor  amending  the 
MOR  to  include  sales  of  telephone  order 
merchandise.  105  Like  the  state  attorneys 
general,  state  consumer  protection 
agencies  believe  amending  the  MOR  to 
include  telephone  order  merchandise 
will  directly  address  the  problems  they 
encoimter,  including  non-deliveries, 
delays,  delays  without  notice,  and 
failures  to  provide  refunds  for  telephone 
order  merchandise.  Jo« 


104  In  response  to  mounting  complaints, 
California  amended  its  mail  order  statute  to  include 
telephone  order  merchandise,  Bus.  k  Prof  Code 
17538, 17538.3  (Ch.  337,  stats.  1986)  to  make  the 
statute  "relevant  to  the  entire  mail-order 
marketplace  today  and  for  the  foreseeable  future  " 
The  California  Attorney  General's  Office  staled  that 
the  new  legislation  has  benefited  the  public  and  has 
prevented  some  fraudulent  operators  from  entering 
the  California  market.  ROl  1006-2,  H-4.  pp  2,  6 
Wisconsin's  Attorney  General  also  cited  evidence 
that  its  telephone  legislation  benefits  the  slate's 
consumers.  ROl  1006-2,  H-13,  p.  4.  For  example, 
during  1989,  thirty-seven  citizens  received  an 
average  of  over  Si  00  each  in  satisfaction  of  their 
complaints  concerning  unshipped  telephone  order 
merchandise.  Id.  at  3.  In  1984  New  York  extended 
its  mail  order  statute  to  telephone  order 
merchandise  to  reach  "the  growing  telephone  order 
market"  New  York  Attorney  General,  ROl  1006-2. 
H-7,  pp.  1-2.  See  General  Business  Law  396-m 
(1985). 

iMSee,  e.g..  NACAA,  R011006-2,  GG-2,  p.  2.  See 
also  New  Opportunities  for  Waterbury.  ROl  1006-2, 
GG-1,  p.  1  (numerous  complaints  about  delayed 
shipment  without  notice);  Tennessee  Divisi(»>  of 
Consumer  Affairs,  ROl  1006-2,  GG-2,  p  1  (delay, 
nondelivery,  no  notice,  foilure  to  provide  refunds); 
State  of  Connecticut,  Department  of  Consumer 
Affairs.  R011006-2,  H-3,  p.  1  (nondelivery,  delay 
and  billing  most  common  problems). 

'"•For  example,  the  New  York  State  Consumer 
Protection  Board  and  the  CaDCA  both  supported 
extending  the  MOR  to  telephone  order 
merchandise.  They  reported  that  complaints 
concerning  mail  and  telephone  order  merchandise 
constitute  a  large  percentage  of  their  work. 
R011006-2,  H-12,  p  1;  ROl  1006-2,  H-2.P  1  Much 
of  CaEXlA's  comment  was  based  on  information 
from  the  slate's  leading  case  involving  failxire  to 
ship  mail  and  telephone  order  merchandise  in  a 
timely  fashion  California  versus  Dixon  (Santa  Clara 
Superior  Court  No.  563321,  Judgment  entered 
1989).  R011006-2,  H-2,  pp.  2,  5;  R011006-3,  N-1, 
at  Ap[>endix  "B."  When  the  Dixon  case  began, 
California's  mail-order  statute  did  not  include 
telephone  order  mer<:handise.  The  Dixort  court 
found  that  of  337  failures  to  ship  merchandise 
timely,  176  or  53%  arose  from  oiden  placed  by 
telephone,  which  had  an  average  dollar  value  of 
S281.  The  Georgia  Office  of  Consumer  Affairs  stated 
that  its  most  recent  figures  show  that  complaints 
Involving  unshipped  or  late  telephone  order 
merchandise  exceed  complaints  about  mail  order 
merchandise.  ROl  1006-2.  H-8,  p.  1  Although  the 
mail  and  telephone  order  complaints  received  by 
the  Termessee  Division  of  Consumer  Affairs 
comprise  only  6%  of  that  agency's  total  complaints, 
it  favors  the  amendments  because  it  considers  them 
"necessary  to  gain  some  control  over  what  is 
quickly  becoming  an  uncootrollable  industry." 
R011006-2.  GG-2.  p.  I. 


In  addition  to  state  and  local  agencies, 
consumer  interest  groups  supported  and 
commented  extensively  on  the  proposed 
amendments. 107  Businesses  and  trade 
associations  that  submitted  comments, 
including  Burnett, loe  Markson  Science. 
Inc.,109  DMA,"o  MOAA.ui  MasterCard 
International  and  Visa  U.S.A.,  Inc. ,"2 
expressed  support  for  the  proposed 
amendments  for  telephone  sales.  Most 
of  the  companies  stated  that  providing 
consumers  with  timely  and  complete 
information  about  their  orders  and 
prompt  refunds,  if  necessary,  is  simply 
good  business  practice.  For  example. 
MOAA  stated  that  its  members,  90%  of 
whom  receive  orders  by  telephone, 
comply  with  the  MOR  by  providing 


107  For  example,  AARP  commented  thai 
"lelxpansion  of  the  Mail  Order  Rule  to  include  ail 
telephone  and  credit  sales  is  essential  *  *   *  to 
redress  vndespread  consumer  harm  in  the  last- 
growing  telemarketing  industry."  ROl  1006-2,  GG- 
4,  p.  4.  AARP  reported  that  consumers  are 
experiencing  delay  and  refund  problems  with 
telephone  order  merchandise  that  are  similar  to  the 
problems  that  led  to  the  adoption  of  the  MOR.  Id 
at  14.  Many  of  the  l.OOO  consumer  complaints  it 
receives  concern  the  failure  of  companies  to 
provide  late  shipment  information  or  refunds  for 
mail  and  telephone  order  merchandise  Id  at  17 
AARP  also  asserted  that  telephone  order  merchants 
often  have  no  reasonable  basis  for  shipment 
representations  that  are  made,  and  that  such 
merchants  frequently  fail  to  provide  delay  notices 
Id  at  14 

'«>R0n0O6-2,  E-i.  p.  1. 

1WR011006-2,  D-1.  pp  1-2.  Whrle  Markson 
supported  amending  the  MOR  to  include  busLieis 
to-consumer  sales  by  telephone,  it  did  not  agree  thei 
the  Rule  should  include  all  business-to-business 
transactions  See  Part  VII,  A  of  this  SBP 

'WR011006-2,  F-1,  p.  7. 

>nRDll006-2.F-2,p.  2. 

"1R011006-2.  EE-1.  MasterCard  Iniemational 
and  Visa  U.S.A.,  Inc  jointly  noted  that  the  problem 
cf  greatest  concern  to  them  is  telemarketing  fraud 
which  results  in  losses  of  S2(X>  million  annually  to 
financial  institutions  alone.  They  supported 
amending  the  MOR  to  include  telephone  sales 
because  some  telemarketing  fraud  consists  of  the 
bilure  to  ship  any  merchandise  at  all  and  so  ccuid 
be  reached  by  amending  the  MOR  to  include 
telephone  sales  They  also  advocated  that  the 
Commission  adopt  the  enforcement  policy  ths^  ar,y 
material  misrepresentation  of  the  identity  or  qt:£litv 
of  merchandise  results  in  a  violation  because  it 
constitutes  a  failure  to  ship  the  advertised 
merchandise  ROl  1006-2.  EE-1,  p  4  The 
Commission  did  not  solicit  comments  en  this  issue 
during  this  proceeding  and  therefore  will  not 
address  il  here.  The  Commission  notes,  however 
that  it  has  previously  held  that  it  is  an  unfair  or 
deceptive  act  or  practice  to  ship  merchandise  thai 
differs  with  respect  to  brand  name,  type,  quantily, 
size,  or  quality  from  that  represented  in  the 
advertising  soliciting  the  sale  Star  Office  Supply 
Co..  77  F  T.C  383  (1970).  The  Commission  also  has 
indicated  thai  merchants  who  engage  ic  these  acts 
or  practices  with  knowledge  of  the  Star  Office 
Supply  decision  are  subject  to  dvil  penalties  under 
section  SImHDIB)  of  the  FTC  Act.  15  US  C. 
451m)(l)(B).  See  Synopsis  of  FTC  Decisions 
Concnning  Unordered  Merchandise,  approved  July 
9. 1980. 
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notices  of  delay  and  the  option  to  cancel 
because  it  is  good  business  to  do  so.)>3 

3.  Estimated  Consxuner  Injury 

Generally,  with  respect  to  sales  of 
mail  or  telephone  order  merchandise 
the  shipment  of  which  is 
inappropriately  delayed,  although  the 
number  of  business-to-consumer  sales  of 
telephone  order  merchandise  is  about 
half  the  number  of  mail  order  sales,  the 
value  of  the  average  telephone  order 
sale  is  approximately  twice  the  value  of 
the  average  mail  order  sale  (SI 40  vs. 
S70).»i«  On  average,  individual 
consumers  who  order  by  telephone  and 
receive  neither  merchandise  nor  a 
refund  e.xperience  greater  harm  than 
consumers  who  order  by  mail  and 
receive  the  same  treatment.  As  detailed 
supra,  the  likelihood  that  a  consumer 
will  receive  neither  merchandise  nor  a 
refund,  or  that  merchandise  will  be 
delayed  without  a  merchant  having  sent 
a  proper  delay  notice,  is  about  the  same 
whether  merchandise  is  ordered  by  mail 
or  by  telephone. 

Specifically,  the  ORC  survey  indicates 
that  there  is  a  risk  that  neither 
merchandise  nor  a  refund  will  be 
provided  to  consumers  1.06%  of  the 
lime  for  mail  orders  and  1.04%  of  the 
time  for  telephone  orders. ^^»  The 
average  injury  to  consumers  where  no 
delivery  is  made  is  $44.40  for  mail 
orders  and  $83.30  for  telephone 
orders.' 16  The  survey  further  indicates 
that  there  is  a  5.01%  probability  of 
shipment  delay  without  adequate  or 
timely  notification  of  delay  for  mail 
order  merchandise  and  a  4.14% 
probabilitv  for  telephone  order 
merchandise.! »'  The  average  value  of 
deiayed  mail  order  merchandise  is 
$67,30;  the  average  value  of  delayed' 
telephone  order  merchandise  is 
S185.45.119 

As  indicated  supra,  according  to 
Direct  Marketing,  consumers  spent 
appro.ximately  $48  billion  for  mail  and 
telephone  order  merchandise  in  1988. 
Telephone  sales  amounted  to 
approximately  $24.3  billion  and  mail 


1 "  ROH006-2.  F-2.  pp.  1-2.  MOAA  explained 
iha'.  "Catalog  hous«s  rely  to  a  substantial  extent 
upoQ  rep«a(  customers  which  req'iires  the  building 
of  a  customer  b«se  that  trusts  the  j«ll«r.  A  ^lure 
to  promptly  noiify  customen  of  delayed  shipments, 
or  any  otkm  dilficultiM  with  orders.  Icaa]  only  lead 
to  disgtuntlad  customers  with  a  rasuiting  loss  of 
bosir^asi."  id. 

"«SeeR(ni006-B-l.  R-35,  p.  15. 

>>»Id..  p.  M. 

■Kid 

'>'M 

<i*  Id.  Combining  the  values  of  the  unshipped 
with  the  latB  mflrchandise,  the  average  vahia  of 
unshipped  and  late  mail  order  marchaodiM  is  STO: 
the  average  value  of  unshipped  and  late  telephone 
ortier  merchandise  is  S140.  Id.,  p.  IS 


order  sales.  $23.7  biUian.>»  Based  on 
the  ORC  surrey  finding  that  then  is  a 
1.04%  risk  that  teleph«ie  order 
merchandise  will  not  be  shipped,  in 
1988,  consumers  ordered  telephone 
order  merchandise  worth  $233  million 
that  was  not  delivered.  However,  the 
actual  out-of-pocket  loss  is  probably 
less.  According  to  Mr.  Kordahl,  80%  of 
telephone  order  merchants  hold  (±arges 
imtil  they  can  ship,  while  20%  charge 
immediately.>2a  Accordingly  the 
Commission  estimates  that,  in  1988, 
consumers  paid  $50.6  million  for 
telephone  order  merchandise  that  was 
neither  shipped  nor  refunded.J^i 
Consumers  also  lost  the  benefit  of 
another  $202.4  million  worth  of 
telephone  order  merchandise  that  was 
not  shipped,  but  was  not  charged  to 
their  accounts.  Although  consumers' 
charge  accounts  were  not  debited,  they 
lost  the  opportunity  to  order  from  more 
responsive  merchants,  and  may  have 
incurred  costs  to  leam  the  status  of  their 
orders.»i2 

Additionally,  based  on  the  ORC  report 
finding  that  there  is  a  4  14%  risk  of 
untimely  or  inadequate  notification  of 
delay  for  telephone  order  merchandise, 
in  1988,  the  value  of  delayed  telephone 
order  merchandise  for  which  there  was 
an  untimely  or  inadequate  notification 
of  delay  was  $1,006  billion.  Based  on 


the  reported  5.01%  risk  of  untimely  or 
inadequate  notification  of  delay  for  mail 
order  merchandise,  in  1988.  the  vahie  of 
delayed  mail  order  merchandise  for 
which  there  was  an  untimely  or 
inadequate  notification  of  delay  was 
$1.19  biUion.  Because  consumers 
ultimately  received  this  late  mail  and 
telephone  order  merchandise,  their 
losses  are  essentially  lost  interest  on 
"early"  payments  and  opportunity 
costs. 

Estimating  the  consumer  injiny 
resulting  from  this  delayed  merchandise 
involved  first  calculating  the  average 
delay  reported  by  the  ORC  survey  based 
on  Dt.  Cox's  frequency  distribution 
analysis  of  late  delivery,  as  described 
supra."3  Inappropriate  or  unexcused 
delays  averaged  5  weeks  for  telephone 
merchandise  and  5.38  weeks  for  mail 
order  merchandise.  Based  on  the  loss  of 
interest  on  these  purchases  at  an  annual 
interest  rate  of  12%,  consumer  losses  of 
1.15%  for  delayed  telephone 
merchandise  and  1.23%  for  delayed 
mail  order  merchandise  are  estimated. 
Thus,  consumer  losses  from  delayed 
telephone  order  merchandise,  in  1988. 
totalled  $11.57  million;  at  the  same 
time,  consumer  losses  from  delayed 
mail  order  merchandise  totalled  $14.64 
million. 

m.  Legal  Basis  for  an  Amended  Rule 


"*  Kordahl.  R0ll0t»-2.  HX-4.  pp.  9-10 

>MR0n0O6-2.  Sl-3.  pp.  »-7.  The  ORC  survey 
selected  respoo(tents  to  partiapat*  in  the  foUow-up 
survey  only  if  they  rpported  that  they  paid  for  the 
order  upon  ordenng.  and  only  if  they  did  oo< 
receive  all  Iba  ■laichacdia*  within  the  time 
originally  promiMtL  ROllOOe-B-1.  B-3.^.  Screecer 
Q.  S2  and  SB.  Although  it  is  poasible  that 
participants  in  the  survey  interpretad  the  screener 
questions  in  a  way  thai  led  to  their  raeponding  to 
the  follow-up  sorvey  only  if  the  charges  ultimately 
appeaind  on  thau  credit  card  statements.  U  is  also 
possible  that  some  interpreted  the  screener 
questions  to  qualify  them  for  the  fbilcw-up  survey 
even  though  the  charge  ultimately  did  not  appear 
on  their  credit  card  statements.  The  Commission 
has  accordingly  adopted  the  conservative  approach 
of  estimating  consumer  out-of-pocket  losses  to  be 
only  20%  of  the  total  value  of  the  unshipped 
merchandise  documented  by  the  ORC  survey. 

121  Comparable  mail  order  Rgures  can  be  derived 
from  these  sources.  Based  on  the  ORC  survey 
Gnding  thai  there  is  a  1.06%  rlik  that  mail  order 
merchandise  will  not  be  shipped,  in  1968. 
consumers  ordered  mail  order  merchandise  worth 
between  S277  mlUioo  and  S289  million  thai  was 
not  delivered.  Based  on  these  figures,  in  1988, 
consumers  are  eslmated  to  have  spent  between 
S201  million  and  S2I0  million  on  mail  order 
merchandise  that  was  neither  shipped  nor 
refunded. 

'"Sea  Burnett.  ROl  1006-2,  E-1.  p  2.  According 
to  the  ORC  survey.  31.7%  of  mail  order  purchases 
are  paid  by  credit  card.  ROnOO«-B-l,  B-35,  p.  4. 
Using  Mr.  Kordahl' s  es&mate  that  80%  of 
merchants  hold  charges  until  shipment,  the  out-of- 
pocket  costs  to  the  30%  of  consumers  who  order 
by  mail  and  chari^  then  orders  should  be  adjusted 
downward  by  90%  Although  these  consumers  were 
not  charged,  they  experienced  the  same  opportunity 
lossas  as  telephone  order  purchasers,  as  deecribed 
supra. 


A.  Rulemaking  Authority 

Section  5(a)(1)  of  the  FTC  Act,  15 
U.S.C.  45(a)(1),  declares  unlawful 
"unfair  or  deceptive  acts  or  practices  in 
or  affecting  commerce."  Section 
18(a)(1)(B).  15  U.S.C.  57a(a)(l)(B). 
authorizes  the  Commission  to  prescribe 
"rules  which  define  with  specificity  acts 
or  practices  which  are  unfair  or 
deceptive  acts  or  practices  in  or 
affecting  commerce"  and  provides  that 
"(rjules  under  this  subparagraph  may 
include  requirements  prescribed  for  the 
purpose  of  preventing  such  acts  or 
practices." 

Although  it  was  not  promulgated 
through  the  procedures  estabUshed  by 
the  Magnuson-Moss  Act  in  1975  and 
codified  in  section  18  of  the  FTC  Act. 
by  virtue  of  section  202(c)  of  the  statute, 
the  MOR  has  the  same  validity  as  a 
trade  regulation  rule  under  section 
18.124  It  defines  certain  conduct  as 
unfair  or  deceptive  in  the  context  of 
direct  marketing  by  mail  that  the  current 
record  demonstrates  is  virtually 
identical  to  conduct  occtirring  in  the 
context  of  direct  marketing  by 
telephone. 


I'*  Sea  supra  a  9S  tad  accoaipaDyiiig  text 
iMS«e  U.S.r.  JS  »  A  Crovp.  Inc .  716  Fid  451. 
4S5  (Ttii  Or.  19e3|. 
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Under  section  18(e)(3)(A)  of  the  FTC 
Act.  15  U.S.C  57a(e)(3)(A),  a  trade 
regulation  rule  must  be  supported  by 
"substantial  evidence  in  the  rulemaking 
record  *  •  *  taken  as  a  whole."  "»  The 
Commission  believes  that  the  MOR  was 
appropriately  supported  when 
issued, "8  and  the  record  of  this 
proceeding  includes  reliable  surveys, 
expert  testimony,  public  comments  and 
other  evidence  supporting  the  proposed 
amendments.  The  record  contains  little, 
if  any.  evidence  contrary  to  the 
Commission's  decision  to  extend  the 
MOR  to  include  telephone  sales. iz' 

B.  Section  5(a)(1)  Analysis 

The  Commission's  analysis  of  the 
record  is  consistent  with  the  poUcy 
statements  it  has  issued  on  how  it  will 
construe  the  statutory  language  "unfair" 
or  "deceptive"  i"  and  the  Commission's 
findings  supporting  the  promulgation  of 
the  MOR  in  1975.128  In  determining 
what  constitutes  unfairness  or 
deception,  and  particularly  in 
determining  what  direct  or  implied 


lu  Substantial  avidonca"  maan*  "such  relevant 
evidence  as  a  reasonable  mind  might  accept  as 
adequate  to  support  conclusion."  Consolidated 
Edison  Co.  ».  Labor  Board.  305  U.S.  197.  229  (1938); 
see  Consumers  Union  of  U.S.  r.  FTC,  801  F.2d  417 
422  (DC.  Cir.  1986)  (Scalia.  J).  Th« courts, 
however,  have  sustained  agency  action  if  it  is 
supported  by  substantial  evidence,  even  if  the 
record  also  contains  substantial  widence 
supporting  the  opposite  conclusion.  Consolo  v. 
Federal  Maritime  Cocunission,  383  U.S.  607.  620 
(1966)  The  Commission  has  previously  indicated 
that  where  factual  propositions  underlying  the 
dotermination  that  an  act  or  practice  is  unfair  or 
deceptive  are  both  supported  and  contradicted  by 
the  evidence,  the  Commission  would  base  its 
determination  on  a  "preponderance"  of  reliable 
evidence  SBP  for  the  Credit  Practices  TRR.  49  FR 
7740.  7742  (Match  1, 1984)  See  also  SBP  for  the 
Sale  of  Used  Motor  Vehicles  TRR.  49  FR  45692 
45708  (Nov.  19. 1984). 

ii*Cf.  V.S  V  fS  &  A  Croup.  Inc..  716  F.2d  451 
("th  Cir  1983);  U.S.  v.  Brasiyell.  Inc..  1981-2  Trade 
Cas.  (CCH)  1  64.325  (N.D.  Ga.  1981). 

'»'  However,  two  participants  contended  that  the 
TRR  should  not  be  applicable  to  all  business-to- 
busmess  transactions.  See  part  vn.  A  of  this  SBP. 
Additionally,  although  comments  and  testimony 
were  submitted  in  opposition  to  the  proposal  to 
amend  the  definitioa  of  a  "properly  completed 
order"  in  credit  sales  for  the  reasons  discussed  in 
part  IV  of  this  SBP.  the  Commission  does  not  find 
this  evidence  reliable.  Reliable  evidence  was 
offered  supporting  this  change  and.  accordingly,  a 
preponderance  of  reliable  evidence  supports 
amending  the  definition. 

'"Commission  latter  of  October  14. 1983,  to  Hon. 
)ahn  D.  Oingell,  (Tiairman  Subcommittee  on 
Chersighl  and  Investlgalions.  appendix  to  Cliffdale 
AssocUtes.  103  F.T.C.  110. 174  (1984).  Contmission 
letter  of  December  17,  1980,  to  Hon.  Wendell  H. 
Ford  and  Hon.  John  C.  Danforth,  appendix  to 
International  Harvester  Co..  104  F.T.C  949, 1070 
(1984). 

"•See  SBP.  40  FR  51582  (Nov.  S,  1975).  The 
Commission  notes  that  in  the  instant  rulemaking 
the  MOR  was  generally  regarded  as  a  successful 
regulation,  and  no  participant  suggested  that  the 
MOR  was  no  longer  necessary  of  should  be 
rescinded  See.  e.g.,  R011006-B-1.  B-1.  p.  2. 


representation  an  advertisement  makes 
or  what  non-disclosed  facts  are  material 
to  consumers,  the  Commission  may  rely 
on  extrinsic  evidence,  such  as  empirical 
data,  or  on  its  own  expertise.  FTC  v. 
Colgate-Palmolive  Co.,  380  U.S.  374 
(1965);  Simeon  Management  Corp..  87 
FTC  1184. 1229-30  (1976).  affd.  579 
F.2d  1137  (9th  Cir.  1976);  Pfizer.  Inc.  81 
FTC  23.  58  (1972). 

1.  Deception 

An  express  or  implied  performance 
claim  capwble  of  objective  evaluation 
carries  with  it  the  implication  that  the 
merchant  has,  at  the  time  of  making  the 
representation,  such  information  as 
would  under  the  circumstances  satisfy  a 
reasonable  and  prudent  businessman, 
acting  in  good  faith,  that  the 
representation  is  true.  It  is  a  basic  tenet 
of  Commission  deception  law  that 
merchants  should  have  such  a 
"reasonable  basis"  for  objective 
representations.  The  Commission  has 
expoumded  this  tenet  on  numerous 
occasions  and  reviewing  courts  have 
affirmed  it.»3o  More  specifically,  express 
or  implied  claims  with  respect  to 
shipment  time  are  claims  of  material 
fact  for  which  the  seller  must  have  a 
reasonable  basis,  /ay  Morris.  Inc.,  91 
FTC  751  at  860.  order  modified  and 
aff  d.  598  F.2d  1244  (2d  Cir),  cert, 
denied.  444  U.S.  980  (1979). 

In  issuing  the  MOR.  the  Commission 
relied  on  surveys  and  other  evidence  to 
determine,  in  the  context  of  direct 
marketing  by  mail,  that  when  no  express 
shipment  representation  was  made, 
consumers  expected  merchandise  to  be 
shipped  within  30  days  after  a 
merchant's  receipt  of  the  consumer's 
properly  completed  order."*  Since  it 
would  be  unfair  or  deceptive  for  a 
merchant  needing  more  than  30  days  to 
ship  to  fail  to  correct  this  30-day 
perception  in  offering  mail  order 
merchandise  to  the  public,"*  the 


'JO See.  ag.,  Feddacs  Corp..  85  FTC  38,  64  (1975), 
529  F.2d  1398, 1400-01  (2d  Cir).  cart,  denied.  429 
U.S.  818  (1976);  National  Dynamics.  82  FTC  488 
(1972),  492  F.2d  1333  (2d  Or),  ce.-t.  denied.  419 
U.S.  993  (1974);  Pfizer,  Inc..  81  FTC  23  (1972); 
Firestone  Tire  It  Rubber  Co  .  81  F.T.C.  398  (1972), 
481F.2d246(6thCif).  cart  denied.  414  US.  1112 
(1973).  Such  claims  may  be  atthar  express  or 
implied.  Removatron  International  Corp..  884  F.2d 
1489  (1st  Cir  1989).  See  also  Thompson  Medical 
Co.,  104  FTC  648,  821-29,  and  FTC  Policy 
Statement  Reganiing  Advertising  Substantiation. 
Appendix  to  Thompson  Opinion.  104  FTC  839.  791 
F.2d  1989,  194-96  (D.C  Cit  1986^.  cert,  denied.  479 
U.S.  1086  (1987)  The  requirement  that  performance 
claims  that  are  material  and  capable  of  evaluation 
must  be  substantiated  can  be  justified  on  either  a 
deceptioo  rabonale.  as  in  National  Dynamics.  82 
FTC  at  549-50.  or  on  an  uafaimaas  ratiooale.  as  in 
Pfizer.  81  FTC  at  64. 

'"  SBP,  40  FR  51582.  51587  (Nov.  5. 1975). 

•"The  Commission  has  broad  authority  to  define 
unfair  or  deceptiva  acts  or  pracbcas.  Spon^  & 


Commission  determined  that  the 
merchant's  silence  about  shipment  time 
gave  rise  to  an  impUed  30-day  shipment 
representation .  1 33 

The  Commission's  determination  to 
adopt  the  MOR  was  based  upon 
numerous  consumer  and  consumer 
protection  agency  complaints  that 
merchandise  failed  to  arrive  within  the 
time  expected,  namely,  within  the  time 
expressly  or  implied  represented  by  the 
merchant.  It  was  also  based  on  the 
testimony  of  industry  members  that 
merchants  failed  to  substantiate  their 
express  and  implied  shipment 
representations  in  many  of  these  late 
shipment  situations.  In  light  of  the 
foregoing,  the  Commission  determined 
that  there  was  a  widespread  failure  to 
substantiate  express  and  implied 
shipment  representations.iM 

In  this  rulemaking,  empirical  data 
show  that,  as  in  the  context  of  direct 
marketing  by  mail,  consumers  expect 
that  merchandise  ordered  by  telephone 
will  be  shipped  within  at  least  30  days 
when  no  shipment  representation  is 
made.135  As  with  mail  order 
transactions,  the  Commission  has 
determined  that  the  merchant's  silence 
gives  rise  to  an  implied  30-day 
shipment  representation,  on  the  grounds 
that  it  would  be  unfair  or  deceptive  for 
a  merchant  who  needs  more  than  30 
days  to  fail  to  correct  the  consumer's 
expectation  in  this  regard.  "6  As  might 
be  expected,  the  record  evidence  also 
shows  that  consumers  expect  telephone 
order  merchandise  to  be  shipped  in  the 
time  expressly  represented. 

The  record  of  this  rulemaking 
proceeding  shows  that  a  significant 
number  of  consumers  do  not  receive 
telephone  order  merchandise  within  the 
time  expressly  or  impliedly  represented 
in  the  advertising  soliciting  telephone 
sales.  Specifically,  the  ORG  survey 
shows  that  4.6%  of  the  time  consumers 
experience  delayed  shipment  of 
telephone  order  merchandise 


Hutchinson  Co  v  FTC.  405  IJ.5.  233  (1972). 
National  Petroleum  Refiners  v  FTC  482  F.2d  672 
(DC.  Cir.  1973),  cert  denied, 415  U.S.  951  (1974). 

'"  SBP.  40  FR  51582.  51587  (Nov.  5.  1975).  The 
Commission  did  not  find  that  consumers  had  any 
single  expectation  regardi.ig  shipment  time. 
Instead,  the  Commission  fotmd  that  consumer 
expectations  varied,  ranging,  at  the  extremes,  from 
a  few  days  to  months.  Finding  that  few  consumers 
expected  shipment  to  take  more  than  30  days,  the 
Commission  decided  in  its  discration  to  use  a  30- 
day  period  for  implied  shipment  raprasentatioos. 

"«/d. 

'"The  Commission  agrees  vrith  the  PO's  finding 
that  consumers  tend  to  expect  taster  shipment  when 
they  order  by  telephone  than  whan  they  order  by 
mail,  particularly  when  no  express  shipment  clamis 
are  made  in  soliatiitg  the  order.  PO's  Report. 
ROl  1006-3.  O-l.  pp.  18.  73,  conclusion  8. 

»»»See  also  part  fV.  discussion  of  §435  l(aXl)(iiJ. 
infra. 
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According  to  Eugene  Kordahl,  an 
industry  expert,  in  a  substantial  number 
of  these  late  shipment  situations 
merchants  would  not  have  had  a 
reasonable  basis  for  their  shipment 
representations. 

Finally,  as  in  the  context  of  direct 
order  sales  by  mail,  shipment 
representations  in  the  sale  of  telephone 
order  merchandise  are  material.  The 
record  shows  that  shipment  time  is 
particularly  important  to  consumers 
who  order  merchandise  by  telephone. 
Further,  in  promulgating  the  reasonable 
basis  requirements  for  shipment 
representations  in  the  MOR  (16  CFR 
435.1(a)).  the  Commission  has  already 
determined  that  shipment  claims  are 
material  to  consumers. 

2.  Unfairness 

In  promulgating  the  MOR,  the 
Commission  determined  that  the 
merchant's  failure  to  notify  a  buyer  that 
shipment  would  not  be  made  in  the 
time  originally  promised  was  an  unfair 
or  deceptive  act  or  practice.  The 
Commission  reasoned  that: 

Where  the  seller  is  not  able  to  make 
shipment  within  the  applicable  time  ke  is,  in 
effect  (1)  rejecting  the  buyer's  offer  by  making 
a  countero^er,  (2)  seeking  to  alter  the 
contract,  or  (3)  in  breach  of  contract.  If  the 
seller  simply  remains  silent  and  ships  the 
merchandise  late  or  merely  notifies  the  buyer 
of  delay  without  oSering  the  opportunity  to 
cancel  *  *  *  the  seller  is  attempting  to 
impose  upon  the  buyer  a  contract  far 
di^erent  from  the  one  the  buyer  thought  he 
was  entering  into.'s' 
In  the  MOR  rulemaking,  the 
Commission  adopted  the  notification 
and  refund  provisions  based  on  its 
determination  that  there  was  a 
widespread  failure  of  merchants  who 
were  unable  to  ship  within  the  time 
originally  promised  to  obtain  the 
consumer's  informed  consent  to  delay, 
or  to  make  a  prompt  refund  when  that 
consent  was  not  obtained.  Specifically, 
§§  435.1  (b)  and  (c)  regulate  the  conduct 
of  the  seller  after  the  consumer's  offer  to 
buy  the  merciiandise  as  advertised 
(including  the  express  or  implied 
shipment  terms),  has  been  accepted  by 
the  seller. 

In  this  rulemaking,  the  record 
demonstrates  that  telephone  order 
merchants  fail  to  noti^  consumers  in  a 
timely  and  appropriate  fashion  about 
delays  and  to  seek  consumers'  consent 
to  delays  about  4.1%  of  the  time,  and 
fail  to  ship  or  make  refunds  ever  about 
1.04%  of  the  time.  As  with  mail  order 


sales,  if  a  seller  remains  silent  and  ships 
the  merchandise  late  or  merely  notifies 
the  buyer  of  delay  without  offering  the 
opportunity  to  cancel,  the  seller  is 
unilaterally  changing  the  terms  of  the 
contract.  The  Commission  holds  that 
these  acts  are  unfair  because  they  cause 
substantial  injury  that  consumers 
cannot  reasonably  avoid,  and  the 
practices  are  not  outweighed  by 
countervailing  benefits  to  consumers  or 
competition. 

The  Commission  recognizes  that  some 
participants  in  this  proceeding  contend 
that  buyers  are  not  injured  when  sellers 
do  not  charge  consumers'  accounts  prior 
to  shipping  or  do  not  charge  them  at  all 
if  the  merchandise  is  not  shipped.  In 
fact,  the  record  shows  that  in  a 
substantial  number  of  transactions, 
sellers  do  not  charge  consumers' 
accounts  until  they  ship  the 
merchandise.isfl  However,  in  issuing  the 
MOR  the  Commission  expressed  its 
disagreement  with  the  premise  that 
consumers  who  have  not  "prepaid  "  are 
not  injured,  and  does  so  again  today. ^3" 

All  constimers  who  face  delays  and 
who- are  unable  to  cancel  their  orders 
are  the  victims  of  unfair  practices.  Even 
when  consumer  accounts  have  not  been 
charged,  consiuners  incur  opportunity 
and  transaction  costs.  For  example, 
consimiers  who  have  ordered  from 
merchants  who  have  not  shipped  their 
merchandise  on  time  and  have  not 
provided  them  with  revised  shipping 
dates  and  the  option  to  cancel,  may  lose 
the  opportunity  to  purchase  their 
merchandise  more  quickly  elsewhere. 
They  also  may  incur  costs  to  learn  the 
status  of  their  orders. 

Further,  consimiers  who  order  by 
telephone  reasonably  rely  on  the 
merchant's  shipment  representations 
and  assume  that  the  merchant  will 
fulfill  the  contract  as  agreed  rather  than 
luiilaterally  changing  or  breaching  the 
contract.  Consequently,  they  cannot 
reasonably  avoid  the  injury  from  sellers' 
failures  to  disclose  appropriate  and 
timely  delay  information. 

Finally,  tne  harm  to  consumers  is  not 
outweighed  by  any  conesponding 
benefits  to  consumers  or  merchants. 
There  is  no  reason  to  believe  that  there 
are  legitimate  benefits  to  merchants 
from  unilaterally  changing  contract 
terms  or  breaching  contracts  or  that 
consumers  benefit  through  lower  prices 
or  better  quality  from  such  practices. 
Indeed,  imsatisfactory  experiences  can 
deter  consumers  from  ordering  by 


telephone  from  other  merchants  who 
would  ship  on  time  or  properly  notify 
them  of  delays.  Thus,  the  harm  to 
consumers  also  can  harm  competition. 
Prompt  shipment  and  timely,  proper 
notifications  of  delay  are  low  cost,  good 
business  practices  that  encourage  repeat 
sales. 

3.  Remedies 

Section  18(a)(1)(B)  of  the  FTC  Act.  15 
U.S.C.  57a(a)(l)(B),  authorizes  the 
Conunission,  in  addition  to  issuing  rules 
defining  unfair  or  deceptive  acts  or 
practices,  to  include  in  its  rules 
"requirements  prescribed  for  the 
purpose  of  preventing  such  acts  or 
practices."  In  fashioning  any  such 
remedy  for  imfair  or  deceptive  acts  or 
practices,  the  Commission  must  show  a 
"reasonable  relationship"  between  the 
remedy  and  the  practice. »«  After 
carefully  examining  the  record,  the 
Commission  has  determined  to  amend 
the  MOR  to  include  telephone  order 
sales.  The  record  shows  that  the  same 
types  of  abuses  and  practices  that  led  to 
the  MOR  occiir  with  telephone  sales. 

In  so  concluding,  the  Commission 
considered  that  the  empirical  evidence 
on  the  record  showed  that  the  rates  of 
non-delivery,  late  shipments,  and 
improper  delay  notifications  for 
telephone  and  mail  order  transactions 
are  comparable.  Because  direct  order 
merchandise  sales  are  currently 
regulated  if  they  are  conducted  by  mail, 
the  Commission  weighed  whether  under 
these  circumstances  it  would  be  in  the 
pubhc  interest  to  cover  such  direct 
order  sales  if  they  are  transacted  by 
telephone.  The  Commission  addressed 
this  issue  in  the  course  of  conducting  a 
four-part  analysis  to  determine  whether 
a  rule  is  in  the  public  interest. i^i  This 
analysis  addresse  the  following 
questions: 

(1)  Is  the  act  or  practice  prevalent? 

(2)  Does  significant  harm  exist? 

(3)  Will  the  proposed  rule  reduce  that 
harm?  and 

(4)  Will  the  benefits  of  the  rule  exceed 
its  costs?  **2 


>"SBP,  40  FR  51582  ai  51589  (Nov.  5,  1975)  In 
addition  to  being  an  unfair  act  or  practice,  the 
merchant'*  (ailitre  to  disclose  in  its  solicitation  of 
the  sale  that  its  practice  is  to  unilaterally  change 
shipment  times  in  backorder  situations  is  deceptive. 


<>*The  record  also  shows  thai  in  a  significant 
number  of  cases,  accounts  are  charged  pre- 
shipment.  Part  D  of  this  SB?  contains  estimates  of 
the  economic  injury  from  failures  to  ship  or  provide 
refunds  at  all  and  from  unauthorized  delays. 

>»See  SEP.  40  FR  91S82  at  51594  (Nov.  S.  1975). 


•♦ofTCv.  Notional  Lead  Co.,  352  U.S.  419.  428- 
29  (1957);  ^ico*  Siegel  Co  v.  FTC.  327  U.S.  608 
(1946).  This  standard  is  applicable  to  section  18(a) 
rulemaking.  American  Optometric  Ass'n  v.  FTC, 
626  F.2d  896.  911  n.8  P.C  Or.  1980). 

><>  See  SEP  for  the  Credit  Practices  Rule,  49  FR 
7702  (1984)  and  SBP  for  the  Used  Car  Rule.  49  FR 
45692  (1984). 

>«z  See  SBP  for  the  Credit  Practices  Rule.  49  FR 
at  7742  (1984)  and  SBP  for  the  Used  Car  Rule.  49 
FR  at  45703  (1934)  As  required  by  section 
18(d)(l)(.^)  of  the  FTC  Act,  15  U.S.C.  57a(d)(l)(A). 
elsewhere  in  this  SBP  the  Commission  discusses 
the  prevalence  of  the  unfair  or  deceptive  acts  or 
practices  documented  by  this  rulemaking.  See  supra 
n.ei  and  accompanying  text.  Although  the 
Commission  believes  that  these  quesbons  should  be 
asked  and,  to  the  extent  possible,  answered  in  every 
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For  the  reasons  discussed  below,  the 
Commission  has  detennined  that 
amending  the  MOR  to  encompass 
telephone  orders  is  in  the  public 
interest.  First,  the  record  demonstrates 
that  the  acts  or  practices  under 
consideration  occxir  in  a  significant 
number  of  transactions.  i«  Although  the 
numerical  percentage  of  affected 
transactions  is  low.  this  percentage 
involves  a  large  number  of  transactions, 
involving  millions  of  dollars  of  sales.  In 
addition  to  the  empirical  evidence  in 
the  record,  the  comments  of  state  and 
local  officials  as  well  as  other  consumer 
complaint  handUng  organizations 
reported  that  telephone  sales  related 
complaints  are  numerous  and  growing, 
and  that  these  amendments  are  needed 
to  address  telephone  sales  problems.  !«< 

Second,  the  Commission  finds  that 
reliable  record  evidence,  as  detailed  in 
part  n.  B.  3  of  this  SBP,  shows  that  these 
practices  cause  significant  harm  to 
consumers  individually  and  generally. 

Third,  the  Commission  is  persuaded 
that  the  amendments  will  reduce  this 
harm  because  they  directly  address  the 
practices  at  issue.  Although  telephone 
order  merchants  may  understand  that 
they  have  duties  imder  section  5(a)(1)  of 
the  FTC  Act  to  make  truthful  and 
substantiated  shipment  claims  and  to 
fulfill  contract  obligations,  their 
understanding  of  how  to  fulfill  these 
duties  may  be  imperfect.  »*»  By  requiring 
merchants,  through  requirements  that 
are  enforceable  by  civil  penalties  and 
restitution  orders,  to  have  a  reasonable 
basis  for  their  express  or  implied 
shipment  claims  and  requiring  them  to 
send  option  notices  or  prompt  refunds 
when  they  cannot  ship  on  time,  the 
amended  MOR  shoula  substantially 
deter  the  im£air  or  deceptive  acts  or 
practices  at  issue. 

In  reaching  this  conclusion,  the 
Commission  considered  the  argimient 
that  the  empirical  data  showing  similar 
problem  rates  for  both  mail  and 
telephone  sales  might  mean  that  the 
amendments  would  not  be  effective  in 
reducing  the  harm.  However,  the 


rulemaking,  on  the  basis  of  the  best  evidaoce 
reasonably  arailabie.  it  has  consistaotly  recxjgnized 
there  is  room  for  variation  in  the  specific  aniwect 
thai  Mouid  tustifjr  iasuance  of  a  rute  dapaiding  OB 
the  circumstances  of  each  particular  rulemaking. 
See  49  FR  at  7742.  n.4:  49  FR  at  45703.  n.t77. 

<«' See  Part  0.  B  of  this  SBP.  tupis. 

«««M.  a(2.b. 

m*T1m  CDuiti  kavcnpkeU  the  Ommissjon'a 
requiramaot  iktl  •  mil  oidw  aiarckaat  who  aatb 
Use  and  unaokatalialed  iMpaaBl  dalaw  piiariD 
the  issuance  of  the  MOR  iwMt  ooBpljr  wtih  "Urb* 
portioas"  of  lh«  MOB.  Sw  AqrMtorais  Caip,  U  FTC 
at  BS0-&1.  Ahkougb  Ih*  CaBMiMiaa  c«mU  piocMd 
in  a  cm  by-CM>  iiriitnnlftiaqiiti*  Iriipkiaa  «ri» 
merchants  to  comply  with  the  proTisioos  of  lb* 
MOR  as  well,  it  is  more  efBciwt  to  aiMBd  tlwMOR 
to  apply  to  lelaphooe  sale*. 


existence  of  similar  levels  of  compliance 
or  non-compliance  with  the  law  by  an 
uncovered  segment  of  the  industry  does 
not  mean  the  amendments  are 
unnecessary  where,  as  here,  the  rate  of 
non-compliance  by  the  uncovered 
segment  results  in  significant  and 
widespread  consumer  injury.  Moreover, 
for  the  reasons  discussed  supra  in  this 
part  of  the  SBP,  the  Commission  has 
determined  that  adoption  of  the 
amendments  likely  will  be  effective  in 
reducing  the  harm  caused  by  the 
uncovered  industry  segment. 
Additionally,  as  discussed  in  part  U,  B, 
2.  b.  of  this  SBP,  numerous  participants 
in  the  rulemaking,  including  state  law 
enforcement  officials,  steted  that 
telephone  sales  complaints  are 
increasing  and  outstripping  mail  order 
complaints.  i«a 

The  Commission  gives  significant 
weight  to  the  views  of  state  law 
enforcement  officials  who,  like  the 
Commission,  confitMit  consiuner 
problems  on  a  daily  basis. i*7  Indeed,  in 
response  to  the  burgeoning  number  of 
telephone-related  complaints,  some 
states  have  amended  state  mail  order 
laws  to  include  telephone  sales. 
Agencies  in  these  states  suggested  that 
these  laws  have  been  effective  in 
deterring  telephone  merchants  from 
engaging  in  the  sorts  of  deceptive  and 
unfair  direct  marketing  practices 
addressed  by  the  MOR.  i*"  The 


>««See.  e.g..  R011006-2,  H-5,  p.  1  (the 
Massachusetts  Attorney  General's  OfBce  described 
a  steady  increase  in  teiemarlietiag  complaints  so 
that  telephone  mercbardise  complaints  now  far 
outnumber  mail  order  complaints).  See  also 
R0nOO6-2,  H-6,  pp  1,  3  (OfBce  of  the  Iowa 
Attorney  General)  ("[Delamarbeting  is  an  open 
invitation  to  the  many  predatcvs  in  the  marketplace 
who  would  profit  by  de&auding  others.  This  trand 
of  abuse  is  unlikely  to  abate  anytime  soon  and  will 
undeniably  expand.");  SOllOOe-2.  H-a,  p.  1 
(Georgia  Office  ol Consumer  Affairs):  ROllOOe-3. 
H-9.  p.  3  (District  Attorney  for  the  Northwest 
District  of  Maasachusetu);  R011006-2,  H-lO.  p.  \ 
(Office  of  the  Oklahoma  Attorney  General);  and 
R0nOO6-2.  H-11,  p.  2  (North  Dakota  Attorney 
General)  ("The  nuinber  of  telephone  order 
complaints  is  increasing  relative  to  the  number  of 
mail  order  complaints  •  •  •  •  [P)boae  order 
merchants  are  in  greater  need  of  regulation  than 
mail  order  marrhants."). 

>«'  Additionally,  the  mnuaeitts  of  the  state  law 
enforcantaot  officials  report  eacperiencee  that  are 
more  curraol  than  the  OKC  wonwf.  The  fieldwork 
for  the  surrey  was  complatad  in  1967. 

MS  The  WiscoBsia  Atmney  General  notes  that  ite 
intetprelatioM  of  its  maU  order  law  to  corar 
telephone  otdan  hae  had  iienimalila  '•~»«'— » 
benefits.  K01100*-2.  H-13.  p.  t.  SaaalM  atunant 
of  Slate  of  New  York.  DepaxtaMot  of  Law.  R01 1006- 
2.  H-7.  pp.  1-2.  The  Na«r  York  kfislMim. 
rn^JTiirt  o<  the  giowrhig  trtephona  Market 
amended  its  mail  ocdv  law  Id  19M  to  cover 
teiapfaona  orteed  aMrdtandiaa.  For  Ike  tSDtf  of  the 
afMndsaant  ana  Nanr  Yont  Attoraay  Gananss 
description  of  it*  prorisions.  see  Bnia06-t.  ^1. 
B-4a  Tba  Califonla  Attooiy  Gteaal  nporti  Ibat 
his  state's  tdephone  legislatinn  has  prevented  soma 
fraudulent  telemarkadog  operators  mm  entering 


Commission's  own  experience  is  that 
merchants  have  increasingly  engaged  in 
the  MOR's  imfair  or  deceptive  acts  or 
practices  in  the  sale  of  telephone  order 
merchandise. 

In  recent  years,  the  Commission  has 
obtained  consent  decrees  resolving 
allegations  that  telephone  order 
merchandise  was  not  timely  shipped 
and  that  appropriate  delay  notices  or 
refunds  were  not  provided.  For 
example,  in  United  States  v.  Network 
Marketing,  the  Court,  pursuant  to 
section  5(a)(1)  of  the  FTC  Act,  15  U.S.C. 
45(a)(1),  entered  a  consent  decree 
requiring  the  defendants  to  handle  every 
order  for  telephone  order  merchandise 
as  though  it  were  an  order  for  mail  order 
merchandise  and  thus  to  comply  with 
the  MOR.  1*9  Thereafter,  similar  orders 
were  obtained  against  mail  and 
telephone  order  merchants  in  United 
States  V.  Grabowsici.iso  and  FTC  v. 
Rattner.m 

Nothing  in  the  record  suggests  that 
the  problems  could  be  more  efficiently 
addressed  by  case-by-case  prosecution 
rather  than  by  regulation.  Indeed,  in  the 
absence  of  the  MOR,  the  rate  of 
problems  pertaining  to  telephone  and 
mail  order  merchandise  could  be  much 
higher.  The  rulemaking  record  for  the 
MOR  demonstrated  that  problems 
associated  with  the  industry  were 
widespread. 

The  Commission's  Regulatory 
Flexibihty  Act  review  of  the  MOR  in 
1986,  based  on  the  Damans  national 
probability  survey  of  small  and  large 
businesses,  indicated  that  industry 
believes  the  MOR  benefits  consumers 
and  businesses  in  terms  of  better 
customer  relations.^si  The  comments 
submitted  in  response  to  the  ANPR  and 
the  NPR  in  this  rulemaking  also  strongly 
support  the  conclusion  that  the  MOR 
has  been  beneficial  for  consumers."* 


the  California  marketplace.  R011006-2.  U-4.  p.  2. 
The  commeot  added  that,  although  there  were  some 
barriers  to  entry  into  telephone  merchandising  by 
fraudulent  operators.  "We  have  not  noticed  any 
barriers  to  legitimate  business  or  any  appreciable 
addition  of  costs."  Id. 

"•86  Qv.  6927  (RJW)  (SJ).N.Y.  1966).  R011006- 
B-1.  B-50. 

>»oB-^©-376  (WWE)  (D.  Conn.  1969).  R0U006- 
B-l,B-5l. 

>•<  H-80-^17  (SJ).  Test.  1990).  Sea  Appendix  B 
of  Staff  Report  R011006-3,  N-i. 

>"S1  Fit  1516  (1966).  OwTBents  by  induXiy 
members  in  the  rulemaking  indicate  that  Ihey 
believe  the  MOR's  tatpmements  en^>ody  good 
businaaa  ptadicai  wUck  lead  to  ■'«»-■'■««'  repeal 
purchaae  haliarinr  Sae^  •4..  mmmant  of  MOAA. 

Roiiooe-o.  F-a.  PL  a. 

>u  "The  [MQBl  haa  aarvad  as  a  vataable 

.tBL 

^tflhai 
imposed  i 
induaby. "  "raimiii  of  AAIP.  MtMOB-4. 

GG^p.4. 
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Although  there  are  still  violations  and  a 
continuing  need  for  FTC  enforcement 
efforts,  this  rulemaking  record  indicates 
that  the  MOR  is  beneficial. 

Although  the  effects  of  the  proposed 
amendments  cannot  be  quantified 
precisely,  the  Commission  concludes 
that  the  amendments  to  include 
telephone  sales  will  further  deter  the 
unfair  or  deceptive  acts  or  practices 
defined  in  the  MOR  that  harm 
consumers.  The  TRR  will  clarify  the 
obligations  of  telephone  order 
merchants  under  section  5  of  the  FTC 
Act.iM  Further,  the  amendments  ensure 
that  current  voluntary  compliance  with 
the  requirements  of  the  TRR 
continues.iss  In  addition,  the  threat  of 
possible  prosecution  and  of  the  award  of 
civil  penalties  should  also  deter  conduct 
that  is  harmful  to  consumers.  Amending 
the  MOR  to  include  telephone  sales  also 
will  allow  the  Commission  to  apply 
uniform  enforcement  standards  and 
remedies  to  both  mail  and  telephone 
transactions  of  sellers.  Often  sellers  do 
business  by  both  means.  Presently, 
nonconforming  practices  by  a  merchant 
may  injure  both  consumers  who  shop  by 
telephone  and  by  mail,  but  only  the 
mail  order  transactions  subject  the 
merchant  to  dvil  penalties.  Thus,  the 
Commission  cannot  even-handedly 
pursue  equally  injurious  practices.  The 
efficiencies  from  imiform  standards  will 
facilitate  additional  investigations  and 
enforcement  actions,  which  will  benefit 
consiuners. 

In  addition,  comments  from  state 
attorneys  general  and  state  consumer 
protection  agencies  indicate  that  the 
proposed  amendments  will  Sadlitate 
enforcement  efficiency  at  the  state  level. 
These  organizations  reported  difficulties 
in  addressing  unfair  or  deceptive  acts  or 
practices  of  telephone  order  merchants 
due  to  the  MOR's  failure  to  cover 
telephone  order  merchandise. '^ 


>*4For  example.  Mi.  Kordahl  testified  that 
BtuinesMS  prefer  to  operate  in  a  climate  of 
certainty,  where  they  know  what  1«  expected  of 
diem.  *  •  *  [Tlhere  is  a  value  to  both  merchant  and 
consumer  when,  at  each  stage  in  the  proceu  of 
retailing  telemarketed  goods,  both  have  the  same 
understanding  about  what  is  supposed  to  be  done 
and  when  it  is  supposed  to  be  done.  R011006-2. 
HX-4,  p.  20. 

istin  this  regard,  the  Commission  notes,  for 
example,  that  DMA  ethics  guidelines  encourage 
DMA  members  to  comply  with  the  MOR  when 
shipping  pr«paid  merchandise  ordered  by 
telephone.  R0n006-B-1.  B-39,  p.  3;  RO:iOO&-2, 
HX-1.  p.  3. 

•MThe  North  Carolina  Attorney  Genertl't  Office, 
CaDCA.  and  NWMaOA  aU  reported  difflcnltiee  In 
enforcing  coiuumar  protactioo  law*  against  unlUr 
or  deceptive  telemarketing  practice*  due  to  the  lack 
of  tMieral  regulation  of  telephone  order 
bansactiona.  ROllOOe-2.  H-1,  p.  3;  ROl  1006-2.  H- 
2.  p.  4.  The  NWMaDA  aUo  noted  that  because  the 
telemarketing  field  is  grovring  so  rapidly, 
consumers  can  expect  more  problema  of  the  type 


Finally,  the  Commission  finds  that  the 
benefits  of  the  rule  will  exceed  its  costs. 
As  has  been  noted,  the  proscriptions 
against  imfair  or  deceptive  acts  or 
practices  in  section  5(a)(1)  of  the  FTC 
Act,  15  U.S.C.  45(a)(1),  would  require 
that  telephone  order  merchants  possess 
a  reasonable  basis  for  shipment  claims, 
obtain  the  consumer's  informed  consent 
to  shipment  delays,  and  make  prompt 
refunds  when  the  consumer  does  not 
consent  to  these  delays.  The 
amendments  set  forth  a  clear  standard  of 
conduct  by  which  telephone  order 
merchants  may  comply  with  section  5  of 
the  FTC  Act  when  imanticipated 
shipment  delays  occur.  Many  men^ants 
already  voluntarily  comply  with  the 
MOR's  requirements  for  their  telephone 
orders,  either  because  they  view  the 
requirements  as  soimd  business  practice 
or  because  they  consider  it  efficient  to 
use  the  same  notice,  cancellation  and 
refund  practices  for  their  telephone  and 
mail  order  operations. "^^  For  these 
men±ants,  the  telephone  amendments 
to  the  MOR  should  impose  few,  if  any, 
additional  costs.  Based  on  the  record 
evidence,  the  Commission  does  not 
believe  that  compliance  expenditures 
for  telemarketing  firms  would  exceed 
the  usual  and  customary  costs  of  good 
business  practices,  while  the 
concomitant  benefits  to  both  consumers 
and  industry  members  are  likely  to  be 
substantial.' 38 

Information  provided  by  state  law 
enforcement  officials  and  consumer 

[)rotection  agencies  indicated  that  state 
egislation  extending  coverage  to 
telephone  order  merchandise  has 
caused  no  perceptible  barriers  to  the 
formation  of  new  businesses,  nor  has  it 
caused  existing  telemarketing  firms  to 
incTir  any  significant  new  costs. 
California  amended  its  mail  order 
legislation  in  1986  to  include  telephone 


addressed  by  the  amendments  to  the  MOR  as  well 
as  increased  telephone  fraud  and  deception. 
ROl  1006-2.  H-9,  pp.  2-3.  The  Kansas  Attorney 
General's  Office  argued  that  amending  the  MOR 
will  facilitate  the  state's  law  enforcement  activities. 
R011006-2.  H-15,  p.  2.  The  Director  of  the 
Consumer  Fraud  and  Antitrust  Section  of  the  North 
Dakota  Attorney  General's  Office  contended  that  in 
1980  the  failure  of  the  MOR  to  cover  telephone 
sales  caused  his  office  to  take  a  less  aggressive 
stance  In  some  cases  than  it  otherwise  would  have 
been  inclined  to  do.  R011006-2.  H-11,  p.  3. 

>>'' According  to  CVN  Companies.  Inc.,  a  company 
that  provide*  sales  solicitation  service*  for  the 
telemarketing  industry,  merchants  who  accept 
orders  by  both  mail  and  telephone  use  the  same 
fulfillment  and  backorder  procedures  whether  an 
order  is  received  by  mail  or  telephone,  ROl  1006- 
B-l,  B-i,  p.l,  and  procedure*  to  keep  the  customer 
in&mned  on  the  status  of  their  order*.  Id.  At  2. 
Accordingly.  CVN  concluded  that  the  amendment* 
should  not  poae  any  additional  burden  on  the  direct 
marketing  industry. 

■MSee  conunent  of  AARP,  ROl  1006-2,  GG-t.  p. 
41. 


order  merchandise.  CaDCA  stated  it  was 
luaware  of  "any  change  in  the  cost  or 
price  of  goods  and  services  used  by 
consumers  or  businesses  as  a  result  of 
the  amendments  to  the  [California] 
statute."  "»  CaDCA  also  commented 
that,  as  a  result  of  the  state's  telephone 
order  amendment,  merchant 
recordkeeping  will  be  simplified, 
ultimately  resulting  in  lower  merchant 
costs.'*"  The  California  Attorney 
General's  office  agreed  with  the  CaDCA 
comment,  stating  that  it  is  "not  aware 
that  barriers  to  entry  into  business  have 
increased  imder  the  amended  statute,  or 
that  costs  or  benefits  to  mail  and 
telephone  order  mercihants  in  California 
have  changed."  >6'  Similarly, 
Wisconsin's  Attorney  General  reported 
no  evidence  of  any  detrimental  business 
effects  from  Wisconsin's  interpretation 
of  its  mail  order  statute  to  reach 
telephone  orders. i" 

Thus,  it  appears  that  the  amendments 
will  impose  few,  if  any,  additional  costs 
on  merchants  or  consimiers.  However, 
the  Commission  believes  that  these 
amendments  will  provide  consumers 
with  considerable  benefits.  First,  the 
amendments  will  clarify  the  rights  of 
consumers  (and  the  obligations  of 
merchants)  when  ordering  by  telephone. 
Both  parties  will  know  that  the 
merchant  must  ship  orders  in  the  time 
promised,  and  that  when  the  merchant 
cannot  ship  in  time,  it  must  notify  the 
consumer  and  inform  the  consvuner  of 
the  consumer's  option  to  cancel  the 
order.  Thus,  educating  consumers  about 
their  rights  will  be  simplified. '" 

Second,  the  amendments  are  likely  to 
benefit  industry  members  by  increasing 
constmier  confidence  in  the  industry, 
thereby  promoting  the  growth  of  the 
direct  marketing  industry.  MOAA 
commented,  for  example,  that  catalog 
houses  rely  to  a  "substantial  extent"  on 
repeat  customers,  and  that  failure  to 
comply  with  the  Rule  in  the  sale  of 
either  mail  or  telephone  order 
merchandise  frustrates  repeat 
purchases.  >*» 

Third,  as  discussed  previously,  the 
amendments  create  uniform  standards 
that  will  permit  the  Commission  to 
monitor  the  industry  and  prosecute 


>MR01100e-2,  H-2,  pp.  2  and  e  R011006-B-1,  B- 
9,  p.  2. 

■«oR011006-2.H-2.p.8. 

■••Id:  ROl  1006-2,  H-4.  p.  2:  see  also  New  York 
Attorney  General ,  R011006-2,  H-7,  pp.  1-3.  New 
York  also  amended  it*  mail  order  statute  to  include 
telephone  orders  in  the  face  of  little,  if  any, 
opposition  from  the  telemarketing  iitdustry.  Id. 

>«  ROl  1006-2,  H-1 3.  p.  4. 

>«  See  comoient  of  NCL.  R011006-B-1,  B-24,  p. 
2.  FTC  staff  spends  considerable  time  advising 
connunar*  of  their  right*  and  addressing  consumer 
complaints. 

i**R01100e-2,  F-2,  p.  2. 


Federal  Register  /  Vol.  58.  No.  181  /  Tuesday.  September  21.  1993  /  Rules  and  Regulations    49109 


violations  more  efficiently,  which  will 
in  turn  benefit  consumers  and 
competition.  Currently,  investigations  of 
mail  order  merchants  who  also  sell 
merchandise  by  telephone  are  more 
complicated  and  lengthy  because  FTC 
staff  must  determine  the  volume  of  both 
mail  and  telephone  ordered 
merchandise.  This  is  necessary  because 
civil  penalties  can  be  based  only  on 
mail  order  transactions,  even  though  the 
telephone  order  transactions  also  cause 
harm.""'  Further,  the  amendments  will 
facilitate  Commission  efforts  to  seek 
consumer  redress,  where  appropriate, 
regardless  of  the  ordering  method, 
under  section  19  of  the  FTC  Act,  15 
U.S.C.  57b.  Currently,  the  Commission 
must  seek  redress  for  consumers  who 
order  by  telephone  under  section  13,  15 
U.S.C.  53,  by  asking  the  courts  to  use 
their  equitable  powers.  In  contrast,  for 
MOR  violations,  the  Commission  is 
authorized  to  seek  redress  under  section 
19(b),  15  U.S.C.  57b(b),  which  explicitly 
confers  jurisdiction  on  the  federal  courts 
"to  grant  such  relief  as  the  court  finds 
necessary  to  redress  injury  to  consumers 

•  *   •  resulting  from  the  rule  violations 

*  ft   *  '* 

In  addition,  the  amendment  could  aid 
states'  enforcement  efforts  where  FTC 
rules  are  incorporated  by  reference  into 
state  law  or  are  relied  on  for  guidance 
in  enforcing  state  law.  For  example,  in 
voicing  support  for  the  amendments,  the 
Iowa  Consumer  Protection  Division 
stated  that  the  application  of  clear 
standards  to  require  deliveries  within 
the  a  certain  time  frame  would  prove 
helpful.  "Having  a  well-defined  delivery 
rule  will  provide  consumer  protection 
agencies  with  an  enforcement  option 
which  is  easily  applied,  and  may 
therefore  serve  to  diminish  the 
widespread  damage  caused  by 
telemarketing  fraud."  '** 

Although  the  Commission  cannot 
precisely  quantify  all  the  costs  and 
benefits  of  the  proposed  amendments, 
the  rulemaking  record  supports  its 
finding  that  the  costs  will  be  small. 
Balanced  against  any  such  additional 
costs  are  the  benefits  to  consumers, 
businesses  and  law  enforcement 
agencies  of  adopting  the  proposed 
amendment.  Therefore,  the  Commission 
concludes  that  the  benefits  of  the 
amendments  will  exceed  their  costs. 

Overall,  the  Commission  finds  that  it 
is  in  the  public  interest  to  extend  the 


'M  Suff  Report,  R011006-3,  N-1,  p.  72. 

"*R011006-2,  H-6,  p.  1.  Although  the  TRR 
issued  today  is  not,  strictly  speaking,  a  "delivery" 
rule,  for  the  most  part,  requiring  merchants  to 
substantiate  their  shipment  representations  and 
either  obtain  consumers'  informed  consent  to 
delayed  shipments  or  to  refund  their  money  should 
ensure  prompt  delivery. 


present  substantiation,  delay  option 
notice,  and  refund  regulations  for  mail 
order  sales  to  include  telephone  order 
sales.  The  specific  amendments 
incorporating  telephone  sales  are 
discussed  in  part  IV  of  this  SBP. 

4.  Economic  Effect 

Section  18(d)(1)(C)  of  the  FTC  Act,  1-5 
U.S.C.  57a(d)(l)(C),  requires  that  the 
Commission's  SEP  include  a  statement 
as  to  the  economic  effect  of  these 
amendments.  This  discussion  is  set  out 
in  the  Commission's  analysis  of  its 
determination  that  no  regulatory 
analysis  is  required.  See  part  V,  B  of  this 
SBP!  infra. 

5.  Conclusion 

The  original  MOR  defined  each  of  the 
following  acts  or  practices  as  an  unfair 
or  deceptive  act  or  practice  in  or 
affecting  commerce  in  violation  of 
section  5(a)(1)  of  the  FTC  Act.  15  U.S.C. 
45(a)(1): 

•  The  failure  of  a  merchant  to  have  a 
reasonable  basis  for  any  express 
shipment  representation  in  soliciting 
the  sale  of  the  merchandise  and,  if  no 
time  is  represented,  the  failure  to  have 
a  reasonable  basis  for  the  implicit 
representation  that  shipment  will  be 
made  within  30  days  of  the  receipt  of 
the  consumer's  properly  completed 
order. 

•  In  situations  in  which  the  merchant 
is  unable  to  ship  the  merchandise  in  the 
time  expressly  or  implicitly  represented, 
the  failure  of  the  merchant  to  notify 
consumers  about  the  delay  and  to  offer 
them  the  Qption  of  agreeing  to  the  delay 
or  obtaining  a  prompt  refund. 

•  In  situations  in  which  the  merchant 
fails  to  obtain  the  consumer's  informed 
consent  to  delay  or  the  consumer 
exercises  the  option  of  cancelling  the 
order  and  obtaining  a  prompt  refund, 
the  failure  of  the  merchant  to  deem  the 
order  cancelled  and  to  make  a  prompt 
refund. 

The  record  of  this  proceeding 
demonstrates  that  the  acts  or  practices 
addressed  by  the  MOR  resf)ecting  direct 
marketing  in  the  context  of  mail  order 
sales  harm  consumers  when  engaged  in 
by  telephone  merchants.  The  evidence 
discussed  in  part  11,  B,  (1)  of  this  SBP 
demonstrates  that  consumers  expect 
shipment  of  telephone  order 
merchandise  within  the  time  merchants 
expressly  represent  in  soliciting  the 
sales  or,  in  the  absence  of  any  express 
shipment  representation,  widiin  30 
days.  These  express  or  implied 
shipment  representations  are  material  to 
consumers.  The  evidence  discussed  in 
part  II.  B.  (2)  of  this  SBP  demonstrates 
that  in  a  significant  number  of  cases  the 
merchandise  is  not  shipped  within  the 


time  expressly  or  impliedly  represented. 
Often  in  these  situations  the  merchant 
initially  lacked  a  reasonable  basis  for 
the  shipment  representation  soliciting 
the  sale  of  telephone  order  merchandise. 
The  evidence  discussed  in  part  II,  B,  (2) 
of  this  SBP  demonstrates  that  in  a 
significant  number  of  cases  merchants 
delay  shipment  beyond  the  time 
expressly  or  impliedly  represented 
without  the  knowledge  or  consent  of 
consumers.  They  either  do  not  notify 
consumers  of  delays  at  all  or,  if  they  do, 
they  do  not  inform  consumers  as  to  the 
nature  or  extent  of  delay,  or  request  the 
consumer's  consent  to  the  delay,  or 
afford  the  consumer  the  opportunity  to 
cancel  the  order  and  obtain  a  prompt 
refund.  Finally,  the  evidence  discussed 
inpartll,  B,  (2)ofthisSBP 
demonstrates  that  in  a  significant         < 
number  of  cases  merchants  who  fail  to 
obtain  the  consumer's  consent  to  delays 
beyond  the  time  expressly  or  impliedly 
represented  fail  to  deem  the  order 
cancelled  and  to  promptly  refund  the 
consumer's  money.  The  evidence 
discussed  in  part  II,  B,  (3)  of  this  SBP 
demonstrates  that  these  practices  cause 
significant  harm  to  consumers. 

After  weighing  the  various 
considerations  discussed  in  this  part  of 
the  SBP,  the  Commission  has 
determined  that  it  is  in  the  public 
interest  to  adopt  the  TRR. 

IV.  Section-by-Section  Analysis 

This  part  describes  each  amended 
section,  the  options  considered,  if  any. 
and,  where  appropriate,  provides 
guidance  concerning  the  provisions. 

Section  435.1(a)(1) 

This  section  contains  the 
substantiation  requirements  for 
shipment  representations  sellers  make 
when  soliciting  orders  and  in  providing 
revised  shipment  dates.  The 
Commission  has  amended  this  section 
so  that  its  requirements  now  apply  to 
merchandise  ordered  by  telephone  as 
well  as  by  mail.  The  Commission's 
reasons  for  amending  this  provision  are 
set  forth  in  part  HI.  B  of  this  SBP. 

Section  435.1(a)(l)(ii) 

For  purposes  of  §  435.1(a)(l)(ii), 
concerning  implied  shipment 
representations,  the  Commission 
considered  but  rejected  adopting  a 
shorter  period  than  30  days  for 
telephone  orders.  Because  the  record 
shows  that  consumers  to  whom  no 
express  shipment  representations  are 
made  and  who  pay  by  credit  card  expect 
shipment  more  rapidly  than  consumers 
who  pay  by  other  means,  a  shorter  time 
period  for  implied  shipment 
representations  for  telephone  orders 


1 
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couid  be  appropriate.  In  the  interest  of 
uniformity,  nowever,  the  Conunission 
rejected  that  alternative.  As  in  the  MOR 
proceeding,  where  the  record  showed 
that  consumer  expectations  were  not 
uniform ,  the  Conunission  finds  that 
although  some  consiimers  may  expect 
faster  shipment,  few  consimiers  would 
expect  shipment  to  take  longer  than  30 
days.  Therefore,  the  Commission  has 
determined  to  use  this  time  period  for 
telephone  orders  too. 

The  Commission  also  has  amended 
§  435.1(a)(l)(ii)  by  adding  a  proviso 
giving  sellers  50,  rather  than  30,  days  to 
perform  the  actions  required  by  this 
part,  where  they  have  made  no  express 
shipment  representations  and  have 
received  orders  accompanied  by 
appUcations  for  credit  to  pay  for  the 
ordered  merchandise.  The  Commission 
has  determined  that  this  additional  time 
to  process  credit  applications  is 
consistent  with  consumer  expectations 
and  industry  needs. 

In  the  NPR,  the  Commission 
suggested  three  alternative  proposals  for 
affording  merchants  time  to  process 
credit  appUcations,  of  which  the  50-day 
proposal  was  one.  The  proposals  were 
initially  posited  as  amendments  to  the 
definition  of  a  "properly  completed 
order."  Ultimately,  the  Commission 
determined  instead  to  add  a  proviso  to 
the  end  of  the  substantiation  provision, 
S435.1(a)(l)(ii).  Two  of  the  three 
alternatives  were  given  no  further 
consideration  because  of  lack  of  interest 
by  participants.  1*'  In  contrast,  many 
comments  fovored  the  proposal  to 
amend  the  definition  of  a  "properly 
completed  order"  to  refer  to  the 
merchant's  receipt  of  the  charge 
information,  but  to  permit  an  additional 
20  days  to  process  dharges  accompanied 
by  credit  applications.  (This  proposal  is 
similar  to  California  law.)  »»• 

Proponents  of  the  "California  rule" 
noted  that  in  the  absence  of  any 
shipment  representation  in  solicitations 
for  orders,  consumers  who  order 
merchandise  at  the  same  time  they 


1*'  Specifically,  the  Commisiion  considarad  (txit 
rejactad)  «maDdmg  the  definition  to  refer  to  the 
time  of  the  merchant 't  receipt  of  the  charge 
infonnatloa:  (1)  Only  for  third-party  credit 
lituations  (e.g..  where  the  conaumar  uaea  a 
bankcharge  or  tiaTal  and  eotartainmanl  card),  and 
(2)  for  aU  charge  lituationa,  but  parmittlng  an 
additknal  two  weak*  or  olhar  raaannahle  tima 
(ralhec  than  an  axtia  20  days)  In  credit  appUcaUoa 
tituationa.  ROllOOA-l,  A-2.  p.  49066. 

iHTha  California  tUtuta  providaa;  Whan  a  buyer 
aakaa  an  initial  appUcatioa  for  an  op«o-and  credit 
plan,  aa  daOnad  in  the  Federal  CoBaumar  Credit 
PmtKtiaa  Ad  |1S  U.S.C  ieS2l.  at  itaa  mn*  ttina 
the  fMda  or  aarricaa  an  ordarad,  and  tba  |ooda  or 
aarhoB  an  to  b*  purdiaaad  an  cndii.  tba  parsoo 
eaAdDedBi  dH  bnsinaaa  abaU  ham  ao  day*,  ralhar 
IhiM  10  daja.  to  parfani  HmmHom  anciBad  in 
■•.fthalOBAalTSMk). 


apply  for  credit  do  not  expect  shipment 
as  quickly  as  consumers  whose  credit  is 
estabUshed.>«*  For  example,  the  Iowa 
Attorney  General  reported  that 
consumers  generally  expect  delivery  to 
take  longer  when  an  application  for 
credit  is  part  of  the  ordering  proces8.»'o 
DMA  agreed,  pointing  out  that  it  is 
natural  for  consumers  to  expect  perhaps 
two  weeks  for  the  appUcation  to  be 
processed  before  the  30-day  clock 
would  begin  to  run.»'i 

Other  comments  also  contended  that 
if  an  order  is  accompanied  by  a  credit 
application,  the  defuiition  oi  a 
"properly  completed  order"  should 
allow  a  seller  additional  shipment  time. 
For  example,  Burnett  noted  that  while 
larger  merchants  have  "on-line" 
capabilities  to  check  the  credit- 
worthiness of  applicants  within  an 
estimated  five  business  days,  smaller 
businesses  may  require  up  tu  15 
business  days,  or  approximately  20 
calender  days.^'z  DMA  also  commented 
that  the  technological  disparity  between 
larger  and  smaller  merchants  is 
particularly  serious  in  dealing  with  new 
credit  appUcations.  ^73 

Other  comments  opposed  allowing 
any  additional  time  when  orders  are 
accompanied  by  credit  appUcations.^'^ 
For  example,  AARP  contended  that 
allowing  additional  time  to  process 
orders  was  unnecessary.  Reasoning  that, 
because  the  ECOA  requires  creditors  to 
respond  within  30  days  of  receipt  of  a 
completed  credit  application.i'a  and 
many  creditors  complete  credit  checks 
more  expeditiously  than  30  dajs.  AARP 
stated  that  initial  appUcations  for  credit 
should  never  expand  shipment  time 
beyond  30  days.*'* 


in  For  example,  NRMA  (uggested  that  the 
CommiMion  provide  an  addition^  period 
consistent  with  the  stxalled  "California  rule." 
R011006-3,  F-3.  p  3.  See  alto  ROllOOe-2,  H-2,  p. 
4.  NRMA  also  suggested  that,  in  order  to  achieve 
"consistency"  with  the  Eqiial  Credit  Opportunity 
Act  ("ECOA"),  15  U.S.C  ie91(d).  the  Commisaion 
consider  30  instead  of  20  extra  days  for  ahipmanL 
R01100e-3.  F-3,  p.  4.  NRMA  apparently  reasons 
that  because  the  ECOA  affords  the  merchant  30 
days  to  notify  consoman  of  its  disposition  of  their 
credit  applications,  a  men^hant  needs  30  day*  to 
process  them.  However,  as  discussed  in^,  tha 
record  doe*  not  support  this. 

i~R0n006-2,  H-S.  p.  2. 

">  R01100«-2.  F-1,  p.  14. 

>'sR011006-2,  E-1,  p.  2;  accord  MOAA. 
ROl  1006-2.  F-2.  p.  8;  Cutler.  ROl  1006-2.  D-t.  p. 
2. 

">R011006-2,F-l,p.  15. 

"*  State  of  Georgia't  Office  of  Consumer  Affairs, 
ROl  1006-2.  H-8.  p.  2.  Accord  NCL,  R011006-2, 
GG-3,  p.  3. 

<n  IS  U.S.C  loei(d)  (unlau  ntandwl  by  Fad. 
Re*.  Bd.  ragulatian). 

>nR011006-l.  G&-4.  pp.  24.  S4.  Ob  the  olhar 
hand.  AARP  iomatad  that  }iibtn  aardunU 
rapnaaol  that  •SpsMBt  ifaaD  ba  mad*  hi  laaa  than 
SO  daya.  appiiOifttaM  far  cndit  ihairid  Maad  tha 


Nothing  in  the  rulemaking  record 
suggests  that  consumers  beUeve  that 
credit  approval  and  order  fulfillment 
necessarily  occur  simultaneously. 
Indeed,  common  experience  suggests 
the  opposite,  i.e.,  that  in  the  ordinary 
course  of  business,  credit  has  to  be 
approved  before  consumers  can  trade  on 
it.  In  the  context  of  mail  or  telephone 
order  sales,  they  similarly  would  expect 
their  credit  applications  to  be  processed 
and  approved  before  fulfillment  of  their 
orders. 

The  Commission  finds  that  in  the 
absence  of  any  express  shipment 
representation,  consumers  generally 
expect  a  merchant  to  take  mere  time 
than  normal  where  an  order  is 
accompanied  by  an  application  for 
credit.  The  record  evidence  indicates 
that  the  time  needed  by  businesses  to 
estabUsh  consimier  credit  is 
approximately  20  calendar  days.*"  In 
view  of  consumer  expectations  and 
industry  requirements  in  this  regard,  the 
Commission  has  determined  that,  in  this 
limited  "credit  appUcation" 
circumstance,  sellers  should  have  an 
extra  20  days  to  fulfill  the  requirements 
of  the  amended  Rule  when  soliciting 
orders  based  on  an  impUed  30-day 
shipment  claim. 

In  contrast  there  is  ample  rulemaking 
evidence  that,  when  merchants  make 
express  shipment  representations, 
consumers  expect  shipment  within  the 
time  expressly  represented.  i7>  There  is 
no  evidence  regarding  consumer 
perceptions  where  express  shipment 
representations  are  made  in  advertising 
and  the  merchant  also  offers  the  credit 
to  pay  for  the  order.  But,  if  a  merchant 
makes  shipment  time  an  affirmative 
sales  point,  it  is  reasonable  for 
consumers  to  eimect  that  the  merchant 
will  comply  with  the  sales 
representation.  This  is  particularly  true 
where  a  merchant  can  easily  correct  an 
incomplete  or  ambiguous  shipment 
representation  by  simply  adding  words 
to  the  offset  that  the  consumer  ^ould 
allow  additional  time  for  processing 
credit  appUcations.  i'* 

It  is  weU  settled  that  a  merchant  will 
be  held  Uable  for  any  reasonable 
interpretation  of  advertising  that  is 
misleading,  even  though  other  non- 
misleading  interpretations  are  possible 


period  to  the  full  30  day*  parmlttad  by  tha  ECOA 
ROl  1006-2,  GG-4.  p.  54. 

irr  Burnett  ROl  1006-2.  B-1.  p.  2.  Accord  MOAA. 
ROl  1006-2,  F-2.  p.  8:  Cutler.  ROl  1006-2,  D-t.  p. 
2. 

•'•See.  04.,  Cox.  ROl  1006-2,  M-2,  pp.  8-11. 

I '•  As  Georgia  Offloa  of  Contumar  Affairs 
obsarvad:  If  than  ia  aooia  raeaon  that  credit  card 
order*  laka  k»gar  to  procaaa,  than  at  dia  tlma  of 
puichaaa,  tha  fwiwimar  ahcmki  ba  gtran  a  Miutf 
dale  that  iriBM  thia  datafy  hito  coaatdaiation.'' 
ROl  1006-2.  H-S,  p.  2. 
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or  even  likely.  iao  Accordingly,  the 
Commission  finds  that  any  express 
shipment  representation  that  does  not 
say  otherwise  reasonably  will  convey  to 
consumers  that  the  merchant  has 
factored  the  credit  processing  time  into 
the  fulfillment  time.  Further,  the 
Commission  concurs  with  staff  and  the 
PO  and  finds  that  a  merchant  who  offers 
credit  and  makes  unquaUfied  express 
shipment  representations  will  violate 
the  TRR  if  it  lacks  substantiation  for 
being  able  to  ship  orders  within  the  time 
represented. 

Sections  435.1(b)  (1)  and  (2) 

These  sections  describe  a  merchant's 
obligation  when  it  is  unable  to  ship 
merchandise  within  the  applicable  time 
as  set  forth  in  §  435.1(a).  By  virtue  of  the 
amendment  to  paragraph  (a),  the 
notification  obligations  of  paragraph  (b) 
now  apply  to  merchants  who  are  unable 
to  ship  merchandise  ordered  by 
telephone  within  the  time  expressly  or 
implicitly  represented. 

One  aavantage  of  ordering  by 
telephone  is  that  the  seller  may  be  able 
to  give  the  buyer  more  up-to-date 
information  about  the  availability  of  an 
item  and  when  it  would  be  shipped. 
DMA  end  MO.^A  were  concerned  that 
this  information  might  be  construed  as 
a  first  option  notice  with  a  revised 
shipping  date  under  §435. 1(b)(1),  and 
that  any  subsequent  revision  to  the 
shipping  date  would  have  to  be  in  the 
form  of  a  second  option  notice  imder 
§  435.1(b)(2). 181  Second  notices 
pursuant  to  §  435.1(b)(2)  must  notify  the 
consumer  that  the  order  will  be 
automatically  canceled  unless  the 
consumer  expressly  agrees  to  the  delay; 
by  contrast,  first  notices  pursuant  to 
§  435.1(b)(1)  must  inform  the  consumer 
that  the  consumer  will  be  deemed  to 
consent  to  the  delay  unless  the 
consumer  cancels  and  requests  a  prompt 
refund. 

The  Commission  finds  that  when  the 
seller,  in  the  course  of  taking  the  order, 
suppUes  shipping  information 
modifying  the  express  or  implied 
shipment  representation  in  the 
solicitation  of  the  order,  and  this 
information  is  communicated  clearly 
and  conspicuously  and  agreed  to  by  the 
consumer,  it  will  be  considered  part  of 
the  sales  negotiations  and  not  a  delay 
notice  under  the  TRR.  The  shipping 
time  agreed  to  in  these  sales 


negotiations,  rather  than  the  time 
originally  referred  to  in  the  solicitation, 
would  be  the  time  referred  to  in 
paragraph  (a)(1)  of  §  435.1  of  the  TRR. 
Like  the  PO,  however,  the  Commission 
is  concerned  that  some  merchants  might 
deceptively  advertise  fast  shipment  to 
lure  consumers  into  calling  in  orders, 
and  then  routinely  negotiate  for  a  longer 
shipment  period  than  advertised.^Bz  The 
Commission  agrees  with  the  PO  that 
merchants  engaging  in  such  practices 
would  violate  the  TRR's  requirement 
that  merchants  possess  a  reasonable 
basis  for  their  express  or  impUed 
shipment  claims  at  the  time  of  the 
solicitations.  »»3 

Section  435. i(b)(3) 

The  Commission  has  amended 
§§  435.1(b)(3)  (i)  and  (ii)  of  the  MOR  by 
deleting  subparts  (i)  and  (ii).  These  parts 
establisn.  in  any  action  to  enforce  the 
Rule,  rebuttable  presumptions  of  non- 
compliance when  first  class  mail  is  not 
used  to  provide  notification  or  delay  to 
consumers,  or  when  business  reply  or 
postage  prepaid  mail  is  not  used  to 
provide  consumers  a  way  of  exercising 
their  options  at  the  merchant's  expense. 

In  originally  promulgating  these 
sections,  the  Commission  stated:  "By 
establishing  this  presumption  the 
Commission  is  pro\'iding  guidance  and 
is  not  preventing  sellers  from  providing 
other  means  which  are  of  equal  or 
superior  efficacy  to  the  means 
prescribed  by  the  Rule."  ^m  Comments 
submitted  in  response  to  the  ANPR, 
however,  suggested  that  these 
presumptions  were  unnecessary  and 
burdensome.  Accordingly,  in  the  NPR 
the  Commission  solicited  comment  on 
whether  to  change  them.  Specifically, 
the  Commission  invited  submissions 
about  whether  other  mechanisms  "can 
be  demonstrated  to  insure  that 
(consumers)  are  provided  with 
intelUgible  information  that  are  given 
meaningful  opportunities  to  exercise 
their  options"  to  cancel  or  to  consent  to 
delayed  shipment.i«9 

Although  there  is  no  empirical 
evidence  that  the  first  class  mail 
rebuttable  presumptions  have  inhibited 
notification  of  delay  by  telephone,  some 
industry  participants  neverdieless 
contended  that  the  presumptions 
inherently  made  use  of  ether 
notification  means  less  c  esirable  and 
burdensome  to  industry.  i«>  According 


to  DMA,  the  use  of  the  telephone  as  a 
means  of  soUcitation,  as  well  as  a  means 
of  ordering  and  providing  customer 
service,  clearly  has  reached  the  point 
where  it  must  be  considered  of  equal  or 
superior  efficacy  to  that  of  other 
media.  !•'  Thus,  DMA  commented  that 
the  MOR  should  be  modified  to  create 
a  presumption  in  favor  of  compliance 
when  delay  notices  are  given  by 
telephone.  DMA  beUeved  there  was  no 
objective  reason  to  treat  a  delay  notice 
given  by  telephone  differently  from  one 
sent  by  first  class  mail,  and  that  it  is  in 
the  interest  of  sellers  and  buyers  to 
allow  sellers  to  provide  information  in 
the  manner  they  believe  is  the  most 
effective. iM 

MOAA  commented  that  telephone 
communication  is  more  rapid  (allowing 
instantaneous  contact,  24  hours  a  day, 
on  a  year-round  basis),  more  convenient 
and  less  time  consuming,  iss  It  also 
maintained  that  consumers  may  more 
easily  exercise  their  cancellation 
options  over  the  telephone. »9o 
Additionally,  M0.\.^  stated  that 
merchants  prefer  giving  delay 
information  by  telephone  because  it 
eliminates  the  "hiatus  period"  that 
exists  when  mail  is  used  to  provide 
notice. i9i 

Some  consumer  groups  and  state 
consumer  protection  agencies  opposed 
modifying  the  first  class  mail 
presumptions  on  the  grounds  that:  (1) 
The  information  required  by  435.1(b)  is 
too  difficult  to  communicate  by 
tele{)hone;  and  (2)  any  change  in  the 
first  class  mail  presumptions  would 
make  enforcement  more  difficult.  For 
example.  AARP  contended  that 
telephone  notification  shifts  the 
merchant's  burden  to  consumers: 
"Under  the  present  Rule,  mail-order 
customers  receive  hands-on  information 


"oSee  ».g..  National  Conun'n  on  Egg  Nutrition  v. 
FTC  570  F.2d  157, 161  n.4  (7th  Cir.  1977).  cert, 
denied.  439  U.S.  821  (1978);  Muny  Spoce  Siio* 
Corp.  V.  FTC.  304  F.2d  270,  272  (2d  Cii.  1962); 
Rhodet  Phaimacat  Co.  v.  FTC.  208  F.2d  382,  387 
(7th  Or.  1953),  eird,  348  U.S.  940  (1955):  Ford 
Motor  Ca.  87  FTC  756,  794-95  (1976). 

>•>  ROllOOS-4,  P-1.  p.  14  and  P-3,  p.  13. 


>«zPO't  Report.  R011006-3.  O-l,  p.  60. 

iMld..  p.  61,F.151. 

iM  SBP.  40  FR  51582,  51597  (Nov.  5, 1975). 

luRoi  1006-1.  A-2,  p.  49067. 

1 M  Early  comments  teemed  to  bvor  amending  the 
piesumpttou  to  give  telephone  notification*  the 
•ame  •tatu*  «  fii«t  ciaM  mail  notifications,  whereas 
later  comments  favored  delatlB.)  the  pnsumptioas. 


For  example,  after  recommending  adding  telephone 
notification  to  the  first  class  mail  presumptions, 
MOAA  later  tavored  eUminating  the  presumptions 
altogether.  Compare  MOAA.  R01100&-2,  F-2,  p.  2 
(the  Commission  should  mcdify  the  existing  TRR  to 
permit  merchants  to  give  and  to  receive  required 
notices  by  telephone)  with  c>ral  presentation  of 
David  Todd.  Esq.  on  behalf  of  MOAA  ("We  believe 
there  should  be  no  presumptions,  positive  or 
negative,  with  respect  to  either  mail  or  telephone 
notices").  R011006-4.  Q-3,  ?.  28-29  (Nov.  3, 1992). 

i*'R011006-2,  F-1,  p.  10:  see  also  MOAA, 
ROn006-2,  F-2.  p.  3. 

'••R011006-2,  F-1.  pp.  9-10.  DMA"s  expert 
witness.  Margaret  Kuman,  stated  that  telephone 
notice  is  the  most  effective  means  of 
communicating  backorder  information  and  the  need 
for  additional  time  to  ship.  R0n0O6-2.  HX-1,  pp. 
11-12. 

"•R011006-2.  F-2,  pp.  6-7.  The  Commission 
notes  there  is  also  evidence  on  the  record  that 
telephone  notification  could  be  less  costly  than  first 
class  mail  notifications.  Sm  Kordahl,  ROllOOe-2, 
HX-4,  pp.  21-22. 

'•old. 

1.1  Id. 


1 
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that  can  be  carefully  considered, 
retained  and  responded  to  in  a 
deliberate  fashion."  i"  With  telephone 
notification,  consumers  must  remember 
all  of  the  information  the  seller 
provides,  including  an  800  number  to 
call  the  seller  back  at  some  later  time  to 
cancel  the  order  or  to  agree  to  late 
shipment,  or  make  an  immediate 
decision  concerning  cancellation  diuing 
the  initial  phone  call. 

Some  state  attorneys  general  and 
consumer  protection  agencies 
commented  that  the  Commission  should 
retain  the  MOR's  first  class  mail 
presumptions  in  the  amended  Rule 
because  of  the  difficulty  of  otherwise 
proving  that  the  notice  was  adequate. 
For  example,  the  New  York  Attorney 
General's  office  stated:  "We  strongly 
urge  that  notifioitiQn  of  delay  continue 
to  be  required  by  first  class  mail.  Hie 
option  of  telephone  notification  woiild 
present  a  substantial  evidentiary  hurdle 
for  consiuners  and  enforcement 
agencies."  »•'  During  her  testimony, 
DMA's  expert  Margaret  Kuman  agreed 
that  in  the  hands  of  an  unscrupulous 
merchant,  a  system  of  telephone 
notification  may  pit  the  possibly 
uncertain  memory  of  a  consumer  against 
the  apparently  complete  records  of  a 
di^onest  merchant. >*»  The  rulemaking 
faff  and  the  PO,  although  agreeing  that 
the  telephone  could  be  an  effective 
means  of  providing  option  information, 
observed  that  notification  by  first  class 
mail  also  aids  enforcement  by 
preserving,  in  documents  consumers 
can  retain,  a  record  of  precisely  what 
was  communicated  by  the  merchant.  If 
the  notice  was  defective,  it  could  later 
be  used  by  law  enforcement  agencies  to 
prove  non-compUance.  Accordingly, 
both  staff  and  the  PO  recommended 
retaining  the  first  class  mail 
presumptions.  19* 

In  contrast,  the  Bureau  of  Economics 
("BE")  staff  recommended  deleting  the 
presumptions.  i9«  BE  staff  contended 


>«>R011006-2.  GG-».  p.  37.  Saa  also  NCL, 
R01100e-2.  GG-3,  p.  2  (the  L«iagua  itrongly  urges 
the  CommUsion  to  raquin  that  cnnsumart  rsceive 
timely  writtan  notice  of  their  right  to  cancel  or  to 
consent  to  delayed  shipment:  it  is  important  for 
consuman  to  be  able  to  document  in  wnting  the 
terms  of  aoy  agreemKit  to  which  they  are  a  party). 

>»R011(>06-2.  H-7.  p.  3.  See  also  ROnOOft-2.  H- 
3,  p  5.  H-6.  p.  3;  H-S.  p.  2;  H-8.  p.  3.  H-11.  pp. 
2-3. 

'••Kuman.  ROl  1006-2.  Tr.  70-71.  However.  Mr 
Kiunan  also  challenged  the  idea  that  coasumors 
have  theii  written  notices,  Tr.  70.  Nerertheleas. 
copies  of  facially  defective  written  notices  ihat  were 
retained  by  coastunen  have  been  used  to  establish 
MOR  vioiatioQ*.  Staff  Report.  R011006-3,  ^4-l,  p. 
106.  a.  146. 

»"  Staff  Report  ROl  1006-3,  p.  107;  Ptya  Rapait 
R011006-3.  pp  57-60. 

in  Final  Recommendatioos  of  Gerard  Butten  and 
Liaa  Daniel,  ROl  1006-4,  Q-l  (May  2a.  1992), 


that  the  presumptions  favoring  first 
class  mail  are  anachronistic  and  that  the 
record  showed  that  telephone 
notification  can  be  superior  to  mail 
notification  because  of  its  interactive 
nature.  Further,  telephone  notification 
may  be  accompUshed  more  quickly  and 
at  lovirer  cost.  Finally,  BE  staff  beUeved 
that  law  enforcement  concerns  about 
deleting  the  presumptions  can  largely  be 
addressed  by  more  intensive  scrutiny  of 
records  of  "systems  and  procedures"  a 
merchant  should  maintain  to  overcome 
the  rebuttable  presumptions  of  non- 
compliance under  §  435.1(d). 

Aner  reviewing  the  rulemaking 
record,  the  Commission  concludes  that 
no  means  of  providing  delay 
notification  should  be  subject  to 
presumptive  invalidity. »»'  Eliminating 
the  first  class  mail  presumptions 
removes  any  bias  against  telephone 
notification  or  other  classes  of  mall. 
Merchants  may  not  choose,  without 
being  concerned  about  having  to 
overcome  a  presumption  in  any 
enforcement  action,  whatever  means 
they  beheve  best  will  achieve  the 
requirements  of  the  TRR  to  afford 
prompt,  reliable,  and  intelligible 
notification  of  delay  and  the  means  for 
exennsing,  at  no  cost  to  the  consumer, 
any  cancellation  option, i»«  The 


I*' Tbe  Commission  considered,  but  rejected,  an 
alternative  proposal  raised  by  the  rulemaking  staff 
at  the  November  18,  1992  Commission  meeting.  At 
that  time,  staff  suggested  amending  the 
presumptions  to  apply  only  to  first  notices 
involving  indefinite  delays  or  delays  of  more  than 
30  days  and  to  second  notices.  Staffs  theory  was 
that  for  these  notices  the  information  required  by 
the  Rule  is  more  complicated  and  that  ihe  wnting 
and  first  class  mail  presumptions  would  be 
especially  useful  for  such  notices,  and  less 
necessary  for  other  nonces.  At  the  Commissian's 
request,  the  staff  provided  a  memorandum 
describing  the  record  evidence  about  hew  often  the 
different  types  of  notices  are  used  and  the  costs 
associated  with  this  proposal.  The  staff  concluded 
that  the  evidence  on  the  costs  or  benefits  of  treating 
various  notices  differently  was  inconclusive  and 
continued  to  recommend  retaining  the  rebuttable 
presumptions.  R011006-4,  Q-4.  BE  staff  submitted 
a  mamoranduffi  Indicating  that  it  continued  to 
support  repeal  of  the  prsstunptions.  While  agreeing 
that  the  information  required  by  the  MOR  (and  to 
be  required  by  the  amndad  MOR)  for  certain 
notices  is  complicated,  BE  staff  argued  that 
carefully  prepared  scripts  and  wall  trained  staff 
could  intelligibly  communicate  the  required 
information  to  consumon.  ROl  1006-4,  Q-5.  For  the 
reasons  set  forth  infia.  the  Commission  is 
rescinding  these  presumptions. 

'••The  Commission  notes  that  one  objection  to 
deleting  the  rebuttable  presumpbons  was  that  it 
places  a  burden  on  coosumm  to  record  and  retain 
information,  such  as  the  sailer's  telephone  number, 
to  exercise  any  of  the  continuing  cancellation 
options.  If.  at  the  time  the  seller  offers  the  option, 
it  also  reminds  the  consumer  that  the  seller's  toU- 
free  number  is  contained  in  Its  catalogs  or  other 
promotional  materials,  tJbe  availability  of  such 
Inlonnation  to  the  consumer  could  be  a  fKtcr  the 
Commission  would  consider  in  datanniaing 
whellMr  tha  canoailatian  optian  had  bean 
moniaifaUy  pniTided.  Of  oouiM.  tai  dtacfaargiiig  iu 


Commission's  decision  to  repeal  the 
first  class  mail  rebuttable  presumptions 
should  not,  however,  be  viewed  as  a 
relaxation  of  the  TRR's  requirements 
that  the  seller  must  notify  the  consumer 
"clearly  and  conspicuously"  of  delay 
"within  a  reasonable  time  after  the 
seller  first  becomes  aware  of  its  inability 
to  ship,"  as  required  by  §  435.1(b)(1), 
Nor  should  it  be  construed  in  any  way 
that  would  fioistrate  the  requirements  of 
§  435.1(c)  that  the  seller  must,  whenever 
appropriate,  make  a  "prompt  refund." 

For  example,  a  reasonable  and 
prudent  merchant  acting  in  good  faith 
and  considering  the  use  of  third  class 
mail  will  want  to  consider  whether  bulk 
mail,  and  the  possibly  longer  time  frame 
needed  for  delivery  of  such  mail,  will 
satisfactorily  achieve  the  TRR's 
reqtjirements  to  provide  notice  "within 
a  reasonable  time  after  the  seller  first 
becomes  aware  of  its  inability  to  ship." 
Further,  in  providing  notices  by 
whatever  means,  sellers  should  consider 
whether  the  buyera  will  receive  them  in 
sufficient  time  so  that  the  options 
provided  are  still  meaningful.  For 
example,  if  notices  were  to  reach  buyers 
only  shortly  before  the  new  revised 
shipping  date  Usted  in  the  notice  or  on 
that  day,  consiimers  would  not 
realistically  have  an  option  to  consent  to 
the  delay  or  to  receive  a  prompt  refimd. 
The  timing  of  the  receipt  of  the  option 
notice  would  have  decided  this  question 
for  them.  Similarly,  merchants  who 
choose  to  use  telephone  notification 
will  want  to  ensure  that  their  systems 
are  designed  to  satisfy  the  TRR's 
requirement  in  8435.1(b)(1)  "to  offer  the 
buyer"  the  option  to  consent  to  a  delay 
or  to  cancel  the  order  and  receive  a 
prompt  refund.  (Emphasis  supplied.) 

The  Commission  also  notes  mat, 
although  it  is  eliminating  the  first  class 
mail  rebuttable  presumptions,  other 
presumptions  remain.  Under 
§§  435.1(a)(4)  and  435.1(d).  a  merchant's 
failure  to  have  "records  or  other 
documentary  proof  establishing  its  use 
of  systems  and  procedures"  that  ensure 
compliance  in  the  ordinary  course  of 
business  with  the  various  provisions  of 
the  TRR  will  give  rise  to  a  rebuttable 
presumption  of  non-compliance.i9« 


obligation  to  provide  a  prepaid  means  of  axercising 
any  cancellation  option,  a  merchant  caimct  assume 
that  consumers  retain  any  promotional  materials  or, 
if  they  do,  that  the  information  in  them  is 
sufficiently  clear  and  conspicuous  to  satisfy  the 
merchant's  obligations. 

'••In  any  enforcement  action.  S43S.l(a](4]  of  the 
amended  Rule  creates  a  rebuttable  presumption  of 
non<ompliance  if  a  seller  bils  to  document  the 
existence  of  systems  and  procedures  to  ensure 
shipment  of  mert:handlse  within  the  time  expressly 
or  impliedly  represented  in  the  advertising  that 
solicited  the  sale;  §435. 1(d)  creates  a  rebuttable 
presumption  of  non-compliance  if  a  sailer  fails  to 


Federal  Regiater  /  Vol.  58,  No.  181  /  Tuesday.  September  21,  1993  /  Rules  and  Regulations   49113 


Thus,  under  these  provisions, 
merchants  still  will  have  the  duty  to 
demonstrate  that  they  have  systems  and 
procedures  in  place  diat  ensure 
compliance  with  the  TRR.  However,  the 
presumptions  do  not  impose  any 
particular  recordkeeping  requirements. 
The  Commission,  therefore,  considers 
inapposite  DMA's  comment  that 
because  telephone  notifications  are 
widely  used  at  present,  "as  long  as  a 
merchant  can  demonstrate  that  systems 
are  in  place  to  assure  compliance  with 
the  Rule,  the  Commission  should  not 
require  onerous  and  unduly 
burdensome  recordkeeping 
requirements."  ^oo  The  Commission  is 
retaining  §§  43S.1  (a)  (4)  and  (d) 
unchanged. 

The  Commission  expects  that  prudent 
industry  members  will  keep  records 
concerning  their  systems  and 
procedures  to  rebut  these  presumptions 
in  any  action  to  enforce  tlie  TRR. 
particularly  if  thay  choose  to  use  a 
telephone  system  for  notification.  Two 
industry  experts  commented  in  this 
proceeding  on  the  types  of  records  that 
would  be  either  readily  available  or 
reasonable  records  for  sellers  to 
maintain  for  telephone  notification 
systems.  Although  the  Commission  is 
not  incorporating  these  suggestions  into 
the  TRR  or  according  them  preferential 
treatment,  such  records  would  provide 
useful  documentation  of  compliance  in 
an  investigation,  particularly  where  the 
merchant  relied  on  telephone 
notification. 

For  example,  Margaret  Kuman 
testified  that  sellers  providing  telephone 
notifications  can  use  a  system  such  as 
Call  Detail  Recording,  which  would 
have  much  the  same  reliability  as 
records  of  written  notices.  This  sj'stem 
would  indicate  the  script  that  was  used 
(a  counterpart  to  the  text  of  a  letter)  and 
a  record  that  the  message  was 
transmitted  (cotinterpart  to  the  record 
that  the  first  class  mail  notice  was  sent). 
,  [        This  would  consist  of  a  chronological 
computerized  record  of  all  calls  made 
by  the  merchant,  including  the  number 
from  which  the  call  was  made,  the 
called  number,  and  how  long  the 
conversation  lasted.^oi  Staffs  expert, 
Eugene  Kordahl,  also  believed  that 
^lephone  notification  procedures 
should  include  a  written  or  computer 
record  of  each  contact,  the  identity  of 


the  parties  contacted,  and  the  results  of 
the  contact.  »<» 

Section  435.1(c) 

This  section  describes  when  and 
under  what  arcumstances  sellers  must 
provide  refunds.  Because  of  the 
amendments  to  paragraph  (a)  of  the  rule, 
the  refund  provisions  of  paragraph  (c) 
now  apply  to  telephone  sales.  No 
specific  amendments  to  paragraph  (c) 
were  needed  to  accomplish  this  change. 

Section  435.1(d) 

This  section  states  that  the  "failure  of 
a  respondent-seller  to  have  records  or 
other  documentary  proof  establishing  its 
use  of  systems  and  procedures  which 
assure  compliance,  in  the  ordinary 
course  of  business,  with  any 
requirement  of  paragraph  (b)  or  (c)  of 
this  section  will  create  a  rebuttable 
presumption  that  die  seller  failed  to 
comply  with  said  requirement."  No 
changes  have  been  made  to  this  section. 
This  presumption  applies  to  telephone 
sales  as  well  as  mail  order  sales  because 
of  the  amendments  to  paragraph  (a). 

Section  435.2  (a)  and  (b) 

The  Commission  has  amended  §  435.2 
by  adding  a  definition  of  "mail  or 
telephone  sales"  in  paragraph  (a)  and  a 
definition  of  "telephone"  in  paragraph 
(b).  The  PO  had  recommended  that  the 
Commission  add  the  definition  of  "mail 
or  telephone  sales"  to  avoid  any 
uncertainty  about  the  scope  of  the 
amendments  and  the  coverage  of  the 
TRR.  This  definition  derives  bom  the 
common  understanding  of  what  a  mail 
order  sale  is  (the  distinction  being,  how 
the  order  is  placed,  not  how  it  is 
solicited). «» 

The  definition  of  "telephone"  is  the 
same  definition  that  the  Commission 
published  for  comment  in  the  NPR.  The 
NPR  proposed  defining  "telephone"  to 
refer  "to  any  direct  or  indirect  use  of  the 
telephone  to  order  merchandise, 
regardless  of  whether  the  telephone  is 
activated  by,  or  the  language  used  is 
human  or  machine,  or  both.  "*o* 


documsnt  the  axiMoocs  of  tysism*  and  procedures 
to  ensure  coa:pliacc«  with  S$  435.10})  (the  delay 
option  provisions)  or  f  43S.l(c)  (the  refund 
provisions). 

"MR011006-2.  F-1.  p.  11:  see  elso  Kunun. 
ROl  1006-2.  HX-1.  p.  11.  Mid  NRMA.  ROllOOS-2. 
F-3.  p.  4. 

'<»  R011006-2.  HX-1.  p.  11. 


202R011006-2.  HX-i.  p.  23.  Mr  Kordahl  also 
recommended  that  telephone  operators  work  from 
a  prepared  script  as  opposed  to  pronding 
information  extemporaneously. 

»03  PO  s  Report  ROl  1006-3,  O-l.  p.  77.  See  also 
Final  Staff  R»commendatians.  R011906— t,  Q-1,  pp. 
22-23.  As  the  staff  not3d,  the  rulemaking 
participants  understood  the  change  :o  S  43S.2(a) 
proposed  in  tha  NPR  to  be  in  accord  u-ith  the  PO's 
defiinitian.  Moreover,  none  of  the  post-record 
comments  otqected  to  this  definitioc 

»>«  ROl  1008-1.  A-2,  p.  49062.  In  the  ANPR  the 
Commission  had  proposed  an  even  broader 
definition  of  "telephore."  However,  based  on 
comments  received  tn  -Bspon^e  to  the  ANPR.  the 
Commission  proposed  ~he  na:Towar  definition  in 
the  NPR.  See  part  I.  B  cf  this  SBP  for  additional 
information  on  this  po.nL 


Comments  opposing  this  amendment 
suggested  that  the  Commission  adopt  a 
narrow  definition  to  avoid  discouraging 
the  commercial  development  of  other 
alternatives. *os  However,  none  of  these 
comments  elaborated  on  this  point 
There  is  nothing  more  than  conjecture 
in  the  record  to  suggest  that  adopting 
the  proposed  definition  of  "telephone" 
will  stifle  or  inhibit  technological 
advancement.  208 

Because  winning  consiuner 
confidence  is  a  key  ingredient  in  the 
success  of  any  commercial  innovation, 
the  Commission  does  not  agree  that 
requiring  merchants  to  ship  in  a  timely 
maimer,  to  make  refunds,  or  to  obtain 
the  consumer's  informed  consent  to 
shipping  delays  will  discourage  the 
development  of  iimovative  ordering 
technologies  that  use  the  telephone. 
Further,  the  majority  of  the  record 
comments  addressing  the  question 
supported  the  adoption  of  the 
defijiition.""'  The  comments  favored  an 
amendment  that  would  clearly  "cover 
orders  taken  by  mechanical  means  over 
the  phone,  orders  placed  by  computers, 
and  orders  placed  by  fax 
transmission."  »o» 

Nothing  in  the  record  suggests  that 
consumer  expectations  with  respect  to 
the  timing  of  shipment  would  vary 
depending  on  how  the  telephone  is 
activated  or  whether  the  language  used 
for  ordering  is  that  of  human  beings, 
machines,  or  both.  The  Commission 
accordingly  adopts  the  definition  of 
"telephone,"  as  proposed  in  the  NPR. 

Section  435.2(d)  ^og 

The  Commission  has  determined  that 
it  is  in  the  public  interest  to  amend  the 
MOR's  definition  of  a  "properly 
completed  order"  for  credit  sales.  This 
definition  provides  the  key  to  measuring 
when  the  time  period  for  shipment 
begins,  i.e.,  a  merchant  must  ship  or 
perform  other  required  actions  within 
30  days  (or  another  time  if  specified)  of 


aoiMOAA.  R011006-2.  F-2.  pp.  11-12.  See  also 
NR.MA.  R011006-2,  F-3,  p.  3.  The  National  Retail 
Federation  repeated  this  argument  in  its  post-record 
comment  ROl  1006-4,  P-7.  p.  4. 

20S  To  the  extent  that  at  some  futun  time,  the 
dsfinition  can  iw  demonstrated  to  have  some 
adverse  effect  on  developing  technologies  that 
incorporate  the  telephone,  an  aggrieved  person  may 
petition  the  Commission,  pursuant  to  section  18(g] 
of  the  FTC  Act.  IS  U.S.C  57a(g).  for  an  exemption 
from  the  TRR. 

»>7Bumett  ROl  1006-2.  E-1.  p.  1:  see  also  NCL. 
ROl  1006-2,  GG-3.  p.  3;  Attomey  General  of  North 
Dakota.  R011006-2.  H-11,  p.  1;  CaDCA.  R011006- 
2,  H-2,  p.  8. 

«"  R011006-2.  H-«.  p.  3  (Iowa  Attomey  Geoaral'* 
Office);  see  also  ROl  1006-2,  H-2.  p.  1  (CaDCAJ 

xx Paragraph  (c).  Hafining  "shipment"  is 
unchanged  Suniiarly,  the  definitions  of  "isfuad." 
"prompt  refund,"  and  "time  of  solicitatioa"  in 
paragraphs  (e)  through  (gj  are  unchanged. 
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receipt  of  a  properly  completed  order. 
For  credit  orders,  the  MOR  defines 
"properly  completed  order"  as  "the 
time  at  which  the  seller  charges  the 
buyer's  account." »io  The  amended  Rule 
now  defines  the  term,  in  these 
situations,  to  refer  to  the  time  the  seller 
receives  "authorization  from  the  buyer 
to  charge  an  existing  account,"  211  rather 
than  when  the  accoimt  is  charged. 

The  amendment  is  not  intended  to 
affect  when  sellers  process  charges. 
Sellers  still  have  the  discretion  to 
process  charges  when  they  choose  The 
amendment  merely  provides  that  the 
TRR's  requirements  are  triggered  at  the 
same  time  as  sales  paid  for  by  cash, 
check,  or  money  order. 

In  the  NPR,  tne  Commission  solicited 
comment  on  whether,  with  respect  to 
credit  transactions,  it  should  amend  the 
definition  of  a  "properly  completed 
order"  to  refer  to  the  time  a  merchant 
receives  sufficient  information  from  the 
consumer  to  charge  the  consumer's 
accoimt  instead  of  referring  to  the  time 
the  merchant  actually  charges  the 
account.  This  issue  previously  had  been 
considered.  When  the  Commission 
promulgated  the  MOR,  representatives 
of  the  mail  order  industry  contended 
that  charge  sales  differ  from  cash,  check, 
or  money  order  sales.  They  stated  that 
when  the  merchant  fails  timely  to  ship 
merchandise  paid  by  cash,  check,  or 
money  order,  the  consumer  experiences 
a  direct  out-of-pocket  loss.  On  the  other 
hand,  they  contended  that  as  long  as  the 
merchant  does  not  process  the  charge, 
the  order  has  not  been  "prepaid"  and 
the  consumer  is  not  injured  by  untimely 
shipment  of  merchandise.  The 
Commission  disagreed,  stating  that 
because  "all  consumers  are  injured 
when  a  seller  lacks  a  reasonable  basis 
for  his  shipment  representations,"  it  is 
appropriate  to  impose  the  same 
requirements  on  credit  sales  as  sales 
paid  by  cash,  check,  or  money  order.^i  J 
The  Commission  indicated  that  in  these 
transactions,  all  consumers  who 
encounter  these  business  practices, 
regardless  of  whether  they  pay  by  credit 
or  otherwise,  are  injured  by  being 
imable  "to  cancel  the  order  and  obtain, 
where  applicable,  a  refund  or  credit 


>"»:6CFR43S2(bj(:).  In  contrast,  where 
paymeol  In  the  proper  amount  U  by  cub.  check, 
or  money  order,  receipt  of  a  properly  completed 
ordec  is  defined  by  $ 435.2(b)(2)  as  the  ume  the 
seller  receives  the  payment  and  all  information 
needed  to  process  ihe  order.  Thus,  unless  a  seller 
says  otherwise  in  soliciting  the  cozuumer's  order, 
the  MOK  does  not  permit  a  seller  to  wait  until  a 
buyer's  check  "clears"  before  the  MOR's  shipment 
or  delay  notilScation  requirements  start  to  run. 

•11 16  CFR  435.2(d).  Section  435.2  of  the  original 
MOR  was  renumbarad  to  reflect  the  addition  of  two 
new  definitions. 

»"SBP,  40  FR  51582  at  51594  (No*.  5,  1975). 


adjustment."  2i3  The  Commission 
believed,  however,  that  there  had  been 
insufficient  opportunity  to  comment  on 
a  definition  of  a  "properly  completed 
order"  that  reflected  this 
determination.  214  Thus,  although  the 
Commission  found  that  abuses  could 
occur  in  all  mail  order  credit  sales,  the 
rule  only  applied  to  credit  sales  in 
prepaid  situations,  i.e.,  where  the  seller 
charges  the  account  prior  to  shipment. 

Because  mail  orders  predominantly 
are  paid  for  by  check,  money  order,  or 
cash,  the  MOR's  disparate  treatment  of 
mail  orders  that  are  charged  has  not 
been  a  very  significant  issue.  However, 
by  amending  the  MOR  to  include 
telephone  orders,  the  number  of  credit 
transactions  affected  by  a  "payment 
received"  rule  for  credit  cards  becomes 
very  substantial.'is  For  example,  while 
20%  to  30%  of  consumers  pay  for  their 
mail  orders  by  credit  card, 
approximately  70%  of  consumers  who 
order  by  telephone  pay  by  credit 
card.ziB  Further,  the  evidence  in  the 
record  indicated  that  merchants 
generally  do  not  charge  a  buyer's 
account  until  they  are  ready  to  ship. 
Thus,  without  amending  the  MOR's 
definition  of  a  "properly  completed 
order."  amending  the  MOR  to  include 
telephone  sales  would  result  in  the 
Rule's  requirements  being  triggered 
upon  receipt  of  the  order  for  between 
70%  and  80%  of  mail  order  sales  and 
for  only  30%  of  telephone  order  sales. 

Participants  have  suggested  that,  to 
amend  the  definition,  the  Commission 
must  affirmatively  show  that  merchants 
are  purposely  refraining  from  debiting 
charge  accounts  to  avoid  complying 
with  the  Rule.21'  However,  as  a  matter 
of  law.  the  Commission  is  not  required 
to  show  improper  intent  to  reach  all 
instances  of  unfair  or  deceptive 
practices.2i« 


>"  Id.  Additionally,  the  distinction  industry 
draws  between  charge  sales  and  sales  paid  by  check 
is  not  very  clear.  Logically,  the  industry  argument 
would  support  distinguishing  payment  by  a  check 
that  the  merchant  deposits  immediately,  from 
payment  by  a  check  that  the  merchant  does  not 
deposit  immediately.  The  MOR  makes  no  such 
disbnction  and  the  Commission  has  heard  no 
complaints  from  industry  because  It  (ails  to  do  so. 

a»Id. 

'"This  is  not  to  say  that  extending  the  MOR  to 
telephone  order  sales  without  changing  the 
definition  of  properly  completed  order  would  not 
benefit  consumers.  For  example,  in  the  Dixon  case 
(involving  shipment  failures  by  a  mail  and 
te.'ephone-order  merchant)  credit  accounts  were 
billed  Immediately.  Ron(X)e-2,  K-2.  p.  3  (CaDCA). 

"•  See  discussion  supra,  Pert  I,  C,  (3)  of  this  SBP. 

"7  See  Kuman,  R011006-2,  HX-l.  p.  16. 

"•Intent  to  deceive  is  not  a  required  element  for 
a  Section  5  violabon.  Doherty,  Qifford,  Sreen  » 
Shenfield,  Inc.  v.  FTC,  392  F.2d  921.  925  (6th  Or. 
1966);  Montgomery  Ward  »  Co..  Inc  v.  FTC.  379 
F.2d  666.  670  (7lh  Cir.  1967):  Gimbel  Bnt..  Inc.  v. 
FTC.  116  F.2d  578,  579  (2d  Cir.  1941).  In  the  eveDt 


Some  participants  argued  against  this 
amendment  on  the  grounds  that 
consumers  are  not  injured  by  delays 
when  their  accounts  have  not  been 
charged. »»» In  here  testimony,  Ms. 
Kuman  suggested  that  the  existing 
definition  causes  no  pecuniary  injury  to 
consumers  as  long  as  their  credit  cards 
are  not  charged  because,  until  then, 
there  is  neither  an  obligation  to  pay  nor 
any  accruing  finance  charges,  interest, 
or  late  charges.^^o  However,  the 
Commission  has  already  determined 
that  Injury  can  occiu'  in  those 
circumstances  because  consumers  can 
incur  considerable  opportunity  and 
transaction  costs.^zi 

Some  participants  also  suggested  that 
when  a  merchant  is  silent  about 
shipment  time,  a  consumer  who  charges 
an  order  may  not  be  injured  because  the 
consumer  may  expect  that  it  will  take 
the  merchant  longer  to  ship  than  when 
the  consumer  pays  by  cash,  check  or 
money  order.  Thus,  they  contended  that 
because  a  merchant's  silence  gives  rise 
to  an  implicit  representation  that 
shipment  will  take  longer  than  orders 
paid  for  in  other  ways,  changing  the 
definition  of  a  properly  completed  order 
would  not  address  or  cure  any  unfair  or 
deceptive  act  or  practice. 

However,  this  position  is  contradicted 
by  other  evidence  in  the  record.  For 
example,  Ms.  Kuman  testified  that 
consumers  prefer  telephone  ordering 
because  of  speed  of  delivery.  Coupled 
with  the  fact  that  the  predominant 
method  of  payment  for  telephone  orders 
is  credit  card,  she  agreed  that  it  is 
logical  to  suppose  that  consumers  who 
order  by  credit  card  expect  shipment  as 
fast  as  anyone  else.***  Burnett,  a 
company  with  extensive  experience  in 
the  field  of  advertising  and  its 
interpretation  by  consim;iers,  also 
commented  that:  "Our  experience  is 


a  respondent  were  to  violate  an  FTC  order,  lack  of 
willftiiness  or  intent  is  no  defense  to  an  action  for 
civil  penalties.  United  States  v.  Beatnce  Foods  Co.. 
493  F  2d  1259,  1275  (8th  Cir.  1974),  cert  denied, 
420  U.S.  961  (1975);  United  States  v.  JB.  Willioms 
Co..  Inc..  354  P.  Supp.  521,  530  (S.D.N.Y.  1973). 

"•For  example,  Ms.  Kuman  said  that  "(blecause 
credit  transacUocs  put  the  customer  into  the 
position  of  being  able  to  delay  payment,  it  may  be 
that  he  or  she  is  thus  less  likely  to  expect  quick 
dehvery  "R011006-2.  HX-l.p.  15  See  also  D.MA's 
comment,  ROl  106-2.  F-1.  p.  12;  and  its  post-record 
comment  R011006-4.  P-1,  p.  11. 

a2oR0iioo6-2.  HX-l,  p.  17.  ^ 

"'  SBP.  40  FR  51582  at  51594  (Nov.  5, 1975).  As 
Burnett  noted. 

Consumers  will  not  have  use  of  the  ordered  item, 
may  forego  ordering  the  item  from  more  responsive, 
conveniently  locatjd  or  non-mail/phone  order 
sellers,  and  may  occur  costs  associated  with 
learning  the  status  of  their  pending  orders  if  they 
are  induced  to  deal  with  a  seller  who  has  no 
reasonable  basis  for  shipping  within  the  time 
promised.  ROl  106-2.  E-1.  p.-2. 

au  Kuman.  ROl  1006-2,  Tr.  12. 
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that  consumers  believe  that  items 
ordered  by  telephone,  and  paid  for  by 
credit  card,  will  be  hilfilled  by  sellers  in 
the  same  or  less  time  than  those  items 
ordered  by  mail  and  paid  for  by  check 
or  money  order.  223 

This  record  indicates  that  consumer 
expectations  regarding  shipment  are 
keyed  to  when  the  seller  receives  the 
consumer's  payment  authorization  and 
other  information  necessary  to  process 
the  order,  not  to  some  uncertain  date 
known  only  to  the  seller  and  entirely 
within  the  seller's  control,  i.e.,  the  date 
the  seller  charges  the  consumer's 
account  For  example,  based  on  the  ORG 
survey.  Dr.  Cox  concluded,  "Iwjhen  no 
shipment  representation  is  made, 
consumers  who  •  •  •  pay  by  credit 
card  expect  shipment  significantly  faster 
than  consumers  who  pay  by  other 
means.224 

The  participants  agreed  that  where 
sellers  make  express  shipment 
representations,  the  seller's  performance 
should  be  judged  based  on  the  time  the 
seller  receives  the  order,  and  not  whan 
the  consumer's  accoimt  is  charged.  Ms. 
Kuman,  for  example,  couched  her 
argument  about  consumer  expectations 
only  in  terms  of  implicit  shipment 
representations.  She  testified  that 
"In]aturally,  for  merchants  who  set  forth 
a  specified  time  period  for  shipment, 
shipment  must  be  made  within  the  time 
period."  229  DMA  took  the  same 
positioa.22B  Based  on  the  ORG  survey, 
Dr  Cox  concluded  that  consumers 
expect  shipment  within  the  general  time 
frame  expressly  represented  by  the 
merchant  r^ardless  of  whether  they  pay 
by  credit  or  any  other  means.2Z7 


xuROl  1006-1.  K-1.  p.  2.  Sm  «1m  Acdnw  Lavitt 
Ronooe-2,G-i,p.i. 

<MR01ieoe-2,  M-2.  p.  11.  For  consnmen  wiio 
charged  mail  or  talaphoaa  «cd««  «Bd  racaiT«d  JM 
BxpraM «hlpBWl  itif  wilitliwi,  «iw  ORC  warmy 
shows  that  tfaa  urtngt  OMniBimr  who  charged  hit 
order  axpactad  ihipmeat  writhin  14  days  while  the 
average  mmiiiimi  who  paid  any  other  way  eocpectBd 
shipiMBi  wUbiB  21  4ay>,  U.  p.  B.  Purthar, 
NWMaDA  reported  that  'adrartiaamanu  otan  wga 
the  consumer  to  call  and  use  their  credit  cards 
.  .  .to  assure  faster  delivery."  R0ll00B-2,G&-2. 
p.  2.  See  also  ROllOOe-2,  H-e.  p.  2  (Iowa  Aaomey 
General). 

>u  R011t)06-2.  HX-1  at  1«. 

n«Roii«oe-2,.  7-1.  p.  13.  FTC  staff  has  taken  a 
similar  position.  See,  a^,  inforaul  staff  opiaioa 
letter  from  Raymond  L.  Riine  to  Ms.  Tracy  White. 
File  R511f2«.  Doc  Na  <3S-11  (Aug.  11. 1989).  In 
situations  wttara  than  is  an  axpraaa  npraaaniatiaa, 
the  time  of  receipt  of  the  order  is  the  only  practical 

solJcHfamhemnawinar^ot^Br.thewiawhmtfaas 
met  Si  fubatJBliatfBB  fa^tdmaanta.  A  difltarant 

MiaBaBl  woqM  SH 

i  BBpijad  TapnaaAtntioB  inat 
aBOtabaa  npoB  a 


Consumer  eiqpectatione  about  delay 
when  merchants  dr  not  make  express 
claims  also  are  keyed  to  when  the 
consimiws  reasonably  eiqpected  the 
seller  to  have  received  their  orders, 
unless  they  are  told  otherwise.  There  is 
no  indication  that  sellers  inform  buyers 
that  when  they  do  not  make  express 
shipment  claims,  shipment  performance 
is  timed  from  when  buyers'  accounts  are 
charged.  The  Ckimmission's  amendment 
makes  the  rule  consistent  with 
consumer  expectations  aoout  how 
shipment  time  is  measured. 

Some  industry  members  also  opposed 
changing  the  existing  definition  on  the 
grounds  that  it  would  impose  burdens 
on  the  industry  and  on  consumers. 
These  suggestions  appear  to  have  been 
based,  in  part,  on  a  mi^ierception  of 
how  the  cnanged  definition  would 
operate.  Additionally,  some  suggested 
that  changing  the  cefinition  would  lead 
to  difiierent  (and  presumably  costly] 
behavior  by  prudent  business  perscHis. 

For  example.  DMA  suggested  that 
amending  the  definition  mi^t  impose 
new  burdens  on  the  industry  and  harm 
consumers.  Specifically,  Ms.  Kuman 
noted  that,  when  a  seller  leams  that  a 
buyer  does  not  qualify  for  a  credit  sale 
(e.g.,  the  consumer  has  exceeded  a 
credit  limit),  the  seller  would  need  to 
inform  the  consumer.  This  might  be 
difficult  to  accomplish  quickly,  and 
would  use  part  of  the  seller's  shipment 
time. 226  Because  the  change  in  the 
definition  would  start  the  30-day 
"clock"  immediately  upoo  receipt  of  a 
consumer's  name,  address,  and  account 
number,  she  also  posited  that  a  prudent 
seller  would  obtain  credit  authohzatian 
from  the  merchant's  banJr.  immediately 
to  determine  whether  to  proceed  with 
the  transaction,  and  then  again  whan 
shipping  and  debiting  tha  account 22» 


shipment  within  that  time.  These  i 
reported  that  ii^iila  the  ihipmant  rapraaantatians  to 
them  aveiagad  22.89  days,  tttair  avarage  shipment 
axpactatianwaB  18.2  (Wys.  Lftawiae.  pertons  to 
whom  expraaa  Jiipmanl  lapiaiaalatiiaii  waw  mmit 
and  M^o  p^  by  other  maans  smclad  that  wUia 
the  «htpmant  riipMiif  Hne  io  th«B  ataiagad  M.19 
days,  their  avetage  shipment  •q>ectation  was  29.08 
day*.  M-lieM.  M-2.  pp.  9-ll. 

>»  Because  DMA  conceded  that  it  was 
nrpr>rriai*  to  saqutoa  auRhanu  Id  Aip  within  the 
time  they  ■i^sassl/iapeaaat.aei  1PM  t.M-l.y. 
16.  iu  Bigiwanila  a>aiiist  Iha  i-hanp  tn  ilrfhitttan 
focna  an  Iba  opaatfan  ol  the  aaaniad  •■!•  in 
situsMana  in  whkh  the  MRihai 


in  Ate 


ordan  and  to  wliuiii 
reprasanlalti  an 


sMUnlaas  stated  oti 
"authoTizatidn"  and  "initial  i 
portion  of  tho  SBP  saiar  to  I 
ofobtainingcraiiitaiithnriiattnnfcf  dm 
mardianfs  bank  that  the  fonawar  ia  ondlt  wnafty. 
If  the  naR^nf «  hank  andttiMa  dMfihaafB,  «.hald 
U  |dK»d  on  Iba  cooBUBMr'a  oadit  OMd  necannt  iw 
the  aaaount  of  Ifao  tnaaocUon.  uanaBir  Jar  « 
designatad  pariad  of  30  dam.  0  ihe  cha«a  ia 
authorteod  oy  fb*  bank  ana  Ihi 
draft  is  placad  in  ihajulTata  | 


Ms.  Kuman  contended  that  obtaining 
credit  approval  twice  would  be  an 

undue  burden  on  business.230 

She  also  speculated  that  the  possible 
shortening  of  the  30-day  shipment 
period  when  buyers  did  not  initially 
qualify  for  credit  would  lead  sellers  to 
debit  customers'  accounts  as  soon  as 
they  did  qualify.  2si  This  would 
adversely  affect  consumers  and 
businesses,  she  claimed.  bec:atise 
consumers  would  be  charged  before 
their  merchandise  was  shipped  and 
sellers  would  suffer  the  ill  will  of 
consumers  whose  charges  appear  on 
their  statements  before  their 
merchandise  arrived.  232 

In  making  this  argument,  DMA 
assumes  that  if  the  consumer  initiaUy 
does  not  quahfy  for  credit,  the 
intervening  time  it  takes  to  obtain  credit 
approval  (i.e.,  the  time  it  takes  the 
consumer  either  to  reduce  his  or  her 
indebtedness  below  the  spending  limit 
and  quaUfy  for  a  charge  on  the  original 
charge  card,  or  the  time  it  takes  to  place 
a  qualifying  diarge  on  another  charge 
card)  is  subtracted  from  the  30-day 
shipment  time.2s3  This  is  incorrect. 
DMA  antl  Ms.  Knman  at±nowledged 
that  the  proviso  at  die  end  of  §  435.2(d) 
(originally  numbered  §  435. 2tb)  in  the 
MORJ  states,  in  pertinent  part: 

That  wfasro  the  seiiar  raceivsc  notioo  that 
*  *  *  the  buyer  does  not  qualify  for  a  cndit 
sale,  "receipt  of  a  properly  completed  order" 
shall  mean  the  time  at  wiiich  •  •  •  (in)  the 
BeHetreceiresnobce  that  the  htiyerqwd^tet 
for  a  credit  sale.  (Emphasis  added)  >*« 

IMA  contended,  however,  that  it  is 
not  clear  from  die  proviso  that  when  the 
merchant  receives  notice  that  the  bujrer 
quahfies  for  a  credit  sale,  the  merchant 
still  has  30  days  to  ship.2M 

The  merciiant's  obligation  to  ship, 
and  the  pertinent  time  period  for 
shipment,  commences  upon  **TeoBipt  of 
a  properly  completed  order."  «*•  The 


within  the  daaigaaled  period,  the  mardhaat  is 
asaufad  diat  the  chaiya  wiU  be  honcrad.  Thoa.  a  is 
in  theaoardiant's  intarast  to  obtain  the  initial 
authorizatlao  froa  te  baiA  bslon  bagianiiig  the 
procaas  of  fctiBTiimg  the  oonsus&ar's  atim.  &m 
AARF.  S011006-2.  GC-t.  pp.  2S-2a 

uoRon006-2,  HX-1,  p.  18. 

uild.atl7-ia 

su  Id.:  Ku^tt,  BailOOa-2.  Tk.  «l 

*»  Roiiasa-s.  HX-i.  p.  i7. 

sM  Kuman.  soiiooe-x.Tt  5«-aa. 

s**iU)iioo»-a.  P-u  p.  12. 

(M  The  TSRaHOliaM  •  "prapBtr  I 
order"  only  in  situatiaiu  in  which  ito  axpraaa 
ahipmant  aapraamtatian  ia  aaada  and  &•< 
"SOKiay  nila"  agipliaa.  Howwac.  bf  if  II  r  ill  n  11 ,  the 
Coounlssioa  xaiwds  ft*  daOaUanafa  "paoradf 
coa^lalad  oaiar"  aa  alaa  triaislm  Aa  ahi^Mant 
cIm^  in  «v>aaa  ahipMnt  laiiraaMtMlan  aitaatiana. 


Thus,  assuiilm  that  t 
repiManlsMlirthtttwiBdiiyTnawnai 
a-waak  ihipmanr  daJk  daai  iiat  h^ija  la  1 
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proviso  at  the  and  of  §  435.2(d)  means 
that  where  the  buyer  does  not  qualify 
for  a  credit  sale,  the  order  is  not  a 
"properly  completed  order"  until  the 
merchant  receives  notice  that  the  buyer 
qualifies  for  a  credit  sale.  Under  this 
proviso,  as  with  checks  that  are 
dishonored,  when  consumers  do  not 
qualify  for  credit,  the  30-day  "clock" 
stops  running  and  is  automatically  reset 
when  the  merchant  learns  that  the  buyer 
qualifies  for  the  credit  sale.  The 
resetting  of  the  clock  gives  sellers  30 
days  to  ship  from  the  time  the  clock  is 
reset.»3' 

DMA's  other  argument  is  that  the 
definition  change  will  cause  sellers  to 
obtain  authorization  twice  (at  the  time 
the  order  is  received  and  when  it  is 
shipped],  which  will  be  burdensome. 
However,  the  record  indicates  that  this 
is  already  a  common  practice.  For 
example.  Mr.  Kordahl  commented  that 
businesses  usually  obtain  authorization 
at  the  outset,  and  if  there  are  delays  in 
shipping  the  merchandise,  again  at  the 
time  of  shipment. >M  Thus,  the 
amendment  is  unlikely  to  a^ect  the 
authorization  practices  of  many  sellers. 

AARP  suggested  that  DMA's  double 
authorization  biirden  argument  may  be 
predicated  on  DMA's  belief  that 
merchant  liability  for  a  charge  may  be 
affected  if  a  merchant  is  required  to 
provide  a  delay  notice  before  the 
transaction  is  finally  approved.  Thus, 
merchants  will  want  to  charge  consumer 
accounts  prior  to  shipment  to  protect 
themselves.  AARP's  comment  provided 
information  supporting  its  conclusion 
that,  if  the  merchant  sends  a  delay 
notice  to  a  oistomer  after  the  merchant 
obtains  an  initial  authorization,  the 
merchant  will  not  be  adversely 
afiiacted.239  Specifically  there  is  no 
reason  to  believe:  (1)  Authorization  will 


th*  BMrduDt  ncalvM  ■  "proparly  complatad 
ord«."  nd.  is  tltnatlan*  wfa«n  th«  buyw*!  cfaack 
or  money  ordar  U  diihonorad  m  tfaa  buyar  doM  not 
qaaiitj  for  lh«  o«dit  mU.  tb*  prorlM  in  §  43S.2(d) 
woold  pannit  th«  iMrcfaant  to  ihip  S  wmIu  dim 
It  racalirM  notica  that  tha  buyw't  cfaack  or  monay 
ordar  baa  baan  hoDorad  or  tha  bay«  qualifla*  for 
tba  cradlt  tala,  or  tba  buyar  taadart  caib  in  tba 
propar  amount 

uTSuSRapoit  RO-llOOe-l.  N-1.  pp.  SS-SS; 
PCa  Raport  ROllOOe-4. 0-1,  pp.  4a-t3. 

***SoilOOe-2.  HX-S.  pp.  1-2.  Mr.  Kordabl  notad 
tbat  marta  in  tba  managamant  of  oadlt 
chaiiaoacks  racommand  autboriiing  arary 
tranaactka  mi  tban  ra-autboriiiagbadurdara 
bafara  ibipmant  ROllOOS-a,  M-3,  AppandU  "A." 
P.2S. 

***Itoiio06-3.  M-8,  p.  8.  bi  aupport  ofits 
wnmnant.  AARP  producad  a  Fadaral  Raaarra 
SyatHB  alaff  Baaiorandum  to  tba  Coaauaar 
AMttrj  Coandl  antttlad  "tJaa  of  OadU  Carda  in 
TalamaAadni-  (Sapt  10.  isao).  Id.  Appandix  A.  It 
alao  profhioad  a  fam  BankCvd  Marcbant 
Apaamnt  Id.  Appaodlx  C  AASP  alao  chad  B 
Intatnow  wlft  Gani  Datwailar  of  Bankcvd  fUdan 
o<  AMrica.  ROllOOa-S.  OG-4.  p.  94  Qaa.  28, 1990). 


be  revoked;  or  (2)  credit  will  be  denied 
when  the  corroborating  documents  are 
processed  through  the  private  payment 
network;  or  (3)  chargebacks  will  occur 
after  a  consumer's  account  is  debited-^^o 
The  CoQunission  agrees  that  there  is  no 
reason  to  believe  that  harm  to  the 
industry  occurs  if  sellers  obtain  initial 
credit  authorizations,  and  then  send 
option  notices  when  they  unexpectedly 
cannot  ship  as  promised. 

Finally,  as  noted  previously,  the 
definition  change  does  not  regulate 
when  the  merchant  charges  the 
consumer's  account.  The  Commission 
doubts  that  the  amendment  would 
"induce"  merchants  to  charge  buyers' 
accounts  upon  the  receipt  of  orders,  as 
DMA  suggested.  The  practice  of  holding 
charges  until  the  time  of  shipment  is 
widespread.  As  many  as  80%  of 
businesses  are  estimated  to  hold  charges 
until  they  can  ship  the  merchandise."! 
For  example.  MOAA  commented  that  its 
members  (who  are  very  large 
businesses)  generally  delay  charging  a 
customer's  accoimt  imtil  an  order  is 
shipped."* 

Ilus  practice  appears  to  be  a  res\ilt  of 
private  contractual  rules  governing  the 
credit  industry."3  MasterCard  and 
Visa's  joint  comment  regarding  their 
rules  for  participating  merchants 
explain  how  they  encourage  holding 
charges  imtil  shipment: 

[Ulnder  the  MasterCard  and  VISA  rules, 
when  a  cardholder  uses  a  credit  card  to 
purchase  goods,  a  merchant  may  not  submit 
the  credit  card  sales  draft  resulting  from  that 
transaction  into  the  VISA  or  MasterCard 
system  until  the  merchant  has  delivered  the 
goods  to  the  cardholder.  The  MasterCard  and 
VISA  rules  further  provide  that  a  credit  card 
sales  draft  must  be  submitted  into  the  VISA 
or  MasterCard  system  within  a  specified 
period  of  time  (five  calendar  days  for  VISA 
transactions;  three  bank  business  days  for 
MasterCard  transactions]  after  the  goods  are 
delivered.  »*« 

It  thus  appears  that  any  merchant  who 
immediately  places  a  sales  draft  in  the 
private  payment  network  before 
shipment  breaches  these  private 
contractual  rules.  Finally,  the  record 
reflects  that  merchants  are  reluctant  to 


>«>R01100e-2,  M-8,  p.  84  (inlarylaw  with  Gani 
Datwailar  of  Bankcard  Holdart  of  Amarica); 
Appandix  A  (Fadatal  Raa»^a  Syatam  staff 
mamorandum  to  tba  Cwiwimar  Adrlaoiy  Council 
antitlad  "Uaa  of  OadU  Cards  in  Talama^atiag:" 
Appandix  C  (form  BankCard  Marcbant  AgreaoMnt). 

Ml  ROllOOe-2.  M-3.  pp.  0-7. 

*«aR01100e-2.F-2,p.  a 

s«*Saa  PO's  Raport  flndii^  that  "This  practloa  is 
foUowad  not  so  anicb  for  tba  ooosnaMrs' banaiSt  but 
to  pravant  cbaryriMcks  by  tba  banks.  It  is  axpactad 
that  diia  pcacUca  will  ba  followed  wwa  fraquantly 
In  the  ktura  bacauaa  VISA  has  rhanpil  its  nilaa  to 
rawaid  aarcbants  who  aaak  antbnriwtloa.  aaka 
dapoaits.  and  ship,  all  within  Ian  calandar  days." 
ROllOOa-S.  O-l,  p.  40.  F.llS. 

•MROllOOO-3, 8B-1,  Altacbmant  p.  2. 


incur  consumer  ill  wiU  by  charging  their 
accoimts  prematurely."'  For  these 
reasons,  tne  Gimmission  disagrees  that 
changing  the  definition  of  a  "properly 
completed  order"  will  induce  sellers  to 
debit  customers'  accounts  upon  receipt 
of  their  orders. 

Another  issue  raised  by  comments  in 
conjunction  with  amending  the 
defiiiition  of  a  "properly  completed 
order"  was  whether  the  "information 
needed"  to  process  the  order  would  be 
defined  to  include  the  initial  credit 
authorization  by  the  merchant's  bank."* 
DMA  and  MOAA  commented  that  credit 
authorization  should  be  included  as  part 
of  the  "information  needed"  to  process 
the  order,  so  that  the  30-day  "clock" 
would  not  start  running  until  the  initial 
bank  authorization  had  been  obtained. 
Further,  Ms.  Kuman  suggested  that  if 
the  initial  credit  authorization  were 
necessary  to  make  an  order  "properly 
completed,"  it  would  largely  remedy  the 
so-called  "ticking  clock"  problem  she 
identified,  i.e.,  the  loss  of  shipment  time 
occasioned  when  a  consumer  proves  to 
be  not  creditworthy."'  On  the  other 
hand,  many  businesses  and  business 
representatives,  consumers,  and 
consiuner  protection  and  state  agencies 
who  supported  amending  the  definition 
indicated  that  the  information  sellers 
need  to  process  orders  does  not 
necessarily  include  the  bank's  initial 
credit  authorization. 2*8 

As  disctissed  supra,  those  opposing 
the  amendment  may  not  have  fully 
considered  the  implications  of  the  TRR 
provision  denying  "properly 
completed"  status  to  an  order 
accompanied  by  a  check  that  is 
dishonored  or  a  charge  that  is 
disqualified.  As  the  PO  noted,  the 
reason  for  making  bank  authorization  a 
part  of  the  definition  would  be  to 
protect  the  merciiant  in  situations  in 
which  the  consumer's  credit  is  not 
adequate.  However,  this  protection  is 
already  afforded  the  merchant  by  the 
proviso  at  the  end  of  §  435.2(d),  which 


**»  Kordahl.  ROl  1000-2.  M-3.  p.  7,  n.9. 

M*Tba  NFR  did  not  solicit  commant  on  this 
particular  Issue.  However,  tba  suggeatlcm  and 
commanta  follow  from  tba  pioposad  changa  in  tba 
definition,  and  tba  Coouniaslon  has  tharafora 
decided  to  addiaaa  the  issue  bare. 

MTROllOOO-2,  HX-1,  p.  17.  Sea  alao  DXIA, 
ROl  1000-2,  F-1,  p.  12;  and  MOAA.  ROl  1000-2,  F- 
2,  p.  a. 

M*RoiiooO-3,  0-1.  p.  7.  Thaaa  inchida:  Mariuon 
Sdanoa,  Inc.,  R011006-2.  D-l.  p.  2;  Bairy  Cotlar, 
ROllOOO-a,  D-t.  p.  8:  Burnett.  ROllOOe-2.  E-l; 
NWMaDA.  ROllOOO-2,  GG-2.  p.  2;  Montgomery 
County,  Maryiand,  ROl  1000-2,  CG-2.  pp.  1-2;  NCL, 
ROl  1000-2,  GG-a,  p.  3:  AARP.  ROllOOO-2.  GG-4, 
pp.  40-82:  CaDCA.  ROllOOO-2,  H-2.  p.  4:  Iowa 
DapaHmant  of  ^latica^  SOllOOO-2.  H-0,  p.  2: 
Georgia  Offloa  of  Conaumar  AOsirs.  ROl  U)0»-3.  H- 
•.  p.  2:  and.  te  New  York  State  Consumar 
Protection  Board.  ROl  1000-2,  H-12.  pp.  1-2. 
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stops  the  shipment  clock  if  there  is  a 
denial  of  credit.  "9 

Accordingly,  nothing  would  be  gained 
by  having  the  clock  start  only  after  the 
seller's  receipt  of  the  bank's 
authorization.  On  the  contrary,  this 
could  cause  further  shipment  delays,  to 
the  ultimate  injury  of  consumers.  As 
with  shipment  times,  merchants  can 
control  when  they  seek  initial 
authorization  from  the  merchant's  bank. 
Thus,  merchant  delay  in  seeking 
authorization,  whether  intentional  or 
not,  would  delay  starting  the  30-day 
"clock,"  and  continue  the  uncertainty 
the  amendment  seeks  to  ehminate.  ^so 

Moreover,  the  Commission  believes 
that  the  industry  proposal  would 
continue  an  imjustified  disparity  in  the 
MOR's  treatment  of  cash,  check,  and 
credit  card  transactions.  Notice  that  a 
check  has  "cleared"  is  not  part  of  the 
"information  needed"  to  process  an 
order  under  the  MOR.  If  anjthing,  the 
merchant's  processing  of  credit  card 
payments  ensiu«s  payment  (through  the 
initial  authorization  procediu«)  as  fast 
as,  or  faster  than,  the  merchant's 
processing  of  the  consumer's  check.  The 
speed  of  payment  should  increase  as 
merchants  use  automated  equipment 
more.  AARP  submitted  a  very  detailed 
comment,  which  the  Commission  finds 
persuasive,  indicating  that  there  is 
virtually  no  time  difference  between 
credit  card  transaction  transmittals  and 
check  clearance  times,  z'l  By  not 
including  an  initial  credit  authorization 
vdthin  the  definition  of  a  properly 
completed  order,  the  Commission 


'«"POs  Report,  R011006-3.  O-l.  pp.  42-43. 

iMNWMaDA.  R0n0O6-2.  GG-2,  p.  2.  MOAA. 
recognizing  that  a  merchant  could  suspend 
operation  of  the  amended  Rule's  requirements 
indefinitely  by  not  obtaining  the  credit 
authorization  from  the  mertihant's  bank,  suggested 
that  an  order  should  be  deemed  properly  completed 
when  initial  authonzation  is  received  or  ten  days 
after  a  buyer  has  supplied  complete  information  to 
a  merchant,  whichever  happens  sooner.  R01100&- 
2,  F-2.  p.  9.  The  rulemaking  record  provides  no 
basis  for  introducing  any  additional  delay  into  the 
30-day  period  provided  by  the  TRR.  Given  the 
consumer  expectations  documented  in  this 
proceeding,  and  given  the  fact  that  charge  orders 
can  be  processed  as  fast  as  orders  paid  for  in  other 
ways,  any  act  or  practice  of  holding  a  charge  order 
more  than  30  days  without  obtaining  the 
consumer's  informed  consent  thereto  is  unfair  or 
deceptive.  See  Staff  Report,  R011006-3,  N-l,  pp. 
90-95:  Final  staff  Recommendations,  ROl  1006-4, 
Q-l,p.  12. 

»»>  R011006-2.  GG-4,  pp.  32-33.  To  procMS 
charge  slips  manually,  rather  than  electronically, 
takes  about  S  days.  Similarly,  ixnder  the  Expedited 
Funds  Availability  Act  12  U.S.C  4001  et  seq. 
(1987),  funds  for  most  cbecki  become  available,  at 
the  latest,  by  the  fifth  business  day.  AAKP's 
conclusion  was  shared  by  Mr.  Cutler,  who, 
reporting  the  exp«rianc8s  of  his  clients,  said,  "oiu 
experience  shows  that  the  time  to  proceu  [third- 
party  credit!  orders  is  the  same  as  for  cash  ordart." 
R011006-2.  D-4.  p.  5. 


assures  that  orders  are  treated  aUke 
regardless  of  how  they  are  paid,  m 

Similarly,  the  Commission  disagrees 
vrith  DMA  that  changing  the  definition 
of  a  "properly  completed  order"  will 
have  any  significant  adverse  impact  on 
small  businesses.  DMA  had  urged  the 
Commission  to  be  sensitive  to  the 
impact  that  the  change  in  the  definition 
of  a  "properly  completed  order"  would 
have  on  small  businesses,  as  compared 
to  larger  ones  having  direct  access 
through  computers  to  banks  and  other 
institutions.  253  Larger  firms  can  process 
credit  transactions  much  faster  than 
those  that  must  rely  on  manual 
preparation  of  credit  documents. 
Similar  disparities  are  experienced  by 
firms  that  accept  appUcations  for  credit. 
Larger  firms  have  direct  computer 
access  to  credit  services  while  smaller 
ones  do  not. 

However,  the  rulemaking  record 
reflects  that  all  businesses,  including 
small  ones,  are  increasingly  availing 
themselves  of  electronic  draft  capture 
technology.  *»*  The  record  also  reflects 
that  merchants  who  process  charges 
manually  experience  virtually  the  same 
5-day  clearance  time  for  charges  as  they 
do  for  checks.  J's  Thus,  the  new 
definition  of  a  "properly  completed 
order"  will  cause  the  merchant  who 
processes  credit  orders  no  more  delay  in 
verifying  or  securing  payment  than 
merchants  subject  to  the  MOR 
experience  in  processing  checks.  2*6 

In  conclusion,  in  adopting  the  original 
definition,  the  Commission  was 
necessarily  concerned  only  with  its 
effect  on  mail  order  sales.  Because  few 
mail  order  transactions  were  paid  by 
credit  card,  it  was  not  in  the  public 
interest  to  prolong  the  rulemaking  to 
permit  additional  comment  on  this 
point.  In  this  rulemakir.g,  the 
Commission  has  now  arforded 
interested  parties  the  opportunity  to 
comment  fully  on  its  proposal  to  treat 
credit  sales  the  same  as  all  other 
sales.  **'  No  persuasive  evidence  was 


2(2  Under  the  TRR  amendments  adopted  today, 
the  consumer's  authorization  to  the  merchant  to 
charge  the  consumer's  account  would  be  included 
as  part  of  the  information  necessary  to  properly 
complete  an  order,  while  the  initial  authorization 
of  the  merchant's  bank  would  not 

U3R011006-4.  P-1.  p.  14. 

2M  According  to  VISA,  by  December  1989.  64.9% 
of  its  sales  drafts  were  captura.1  electronically.  For 
dir«ct  marketers  who  do  not  have  electronic  capture 
capabilities,  telephone  aporoval  is  commonplace. 
ROl  1006-2,  GG-4.  pp.  25^26:  Staff  Report 
R011006-3.  N-l,  p.  93. 

»mSm  AARP,  R0H006-a.  GG-4.  24-25,  32-33. 

»»•  Staff  Report.  ROl  1006-3,  N-l,  p.  94:  PO's 
Report  R011006-3.  0-1.  p.  43. 

**'  The  Commiasion  note*  that  an  ageocy  need 
not  boM  its  amandmant  of  an  »>v««Hng  rule  on  new 
evidence  or  cfaangad  drcunutancaa.  Centmfor 
Science  in  0\e  PubliiiJgtentt  v.  D&pt  of  Tnasuiy, 


adduced  to  indicate  that  circumstances 
have  so  changed  that  the  Commission's 
original  finding — that  consumers  are 
harmed  regardless  of  the  method  of 
payment  for  the  merchandise — was 
incorrect.  Moreover,  in  this  rulmaking, 
the  only  meaningful  justification  for 
distinguishing  credit  from  other  sales, 
i.e.,  the  hypothesis  that  consumers  who 
pay  by  credit  would  expect  shipment  to 
take  longer  than  consumers  who  pay  by 
other  means,  was  not  supported  by  the 
evidence. 

Further,  the  Commission's  decision  to 
amend  the  MOR  to  include  telephone 
sales  alters  the  public  interest 
considerations  because  of  the 
widespread  consumer  practice  of  paying 
for  telephone  order  merchandise  by 
credit  card.  The  record  also  indicates 
that,  in  delay  situations,  sellers 
generally  do  not  process  charges  until 
they  are  ready  to  ship.  Thus,  amending 
the  MOR  to  include  telephone 
transactions  would  not  regulate 
effectively  most  telephone  sales  if  the 
current  definition  were  retained. 2»«  In 
preventing  unfair  or  deceptive  acts  or 
practices,  the  Commission  may 
"effectively  close  all  roads  to  die 
prohibited  goal    •  *  "."zso  Based  on 
the  rulemaking  record  as  a  whole,  the 
Commission  finds  it  is  in  the  public 
interest  to  amend  the  definition  of  a 
"properly  completed  order"  in  the  MOR 
to  require  charge  orders  to  be 
considered  properly  completed  upon 
receipt  of  the  consumer's  authorization 
to  charge  the  accoimt  (along  with  all  the 
other  information  from  the  consumer 
needed  by  the  merchant  to  process  the 
order). 

Section  435.3 — Umited  Applicability 

This  section  consists  of  six  notes  that 
previously  appeared  at  the  end  of 


797  F.2d  995  p.C.  Cir.  1986)  (citations  omitted). 
However,  if  it  chooses  to  change  an  existing  rule, 
it  must  "examine  the  relevant  data  and  articulate 
a  satisfactory  explanation  for  its  action."  Motor 
Vehicle  Mfn.  Attoc.  v.  State  Farm  Mutual  Irts.  Co., 
463  U.S.  29,  43  (1983).  While  an  agency  that  seeks 
to  revoke  an  existing  rule  carries 

[tlhe  burden  *   *  *  to  justify 'the  change  from  the 
status  quoM  that  justification  need  not  consist  of 
affirmative  demonstration  that  the  status  quo  is 
^«Tong;  it  may  also  consist  of  demonstrating,  on  the 
basis  of  careful  study,  that  there  is  do  cause  to 
believe  that  the  status  quo  is  right  so  the  existing 
rule  has  no  rational  basis  to  support  it 

Center  for  Auto  Safety  v.  Peck.  751  F.2d  1336, 
1349  P.C  Cir.  1985)  (dUbons  omitted). 

2s«of  course,  changing  the  definition  also  affects 
the  approximately  20%  of  mail  orders  that  are 
chargod.  There  is  no  evidence  that  any  of  the 
participants  in  the  rulemaking  failed  to  understand 
that  the  proposed  change  in  the  definition  of 
"properly  completed  order"  *«)uld  affect  both 
telephone-order  sales  and  moil  order  soles  that  or* 
paid  for  by  credit  card. 

2»»fTC  v.  Ruberoid  Co..  343  U.S.  470,  473  (1952). 
See  also  fTC  V.  Nattonal  Lead  Co..  352  U.S.  419 
(1957):  facob  Siegel  Co.  v.  FTC  327  U.S.  606  (1946). 
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§  435.1(d).  These  notes  describe  what 
transactions  the  rule  does  not  apply  to, 
a  statement  that  the  Commission  does 
not  intend  to  preempt  state  law  that  is 
not  inconsistent  with  this  rule,  and  a 
savings  clause.  The  text  has  not  been 
changed. 

Section  435.4— Effective  Date  of  the 
Rule 

This  section  consists  of  a  note  that 
previously  appeared  at  the  end  of 
§  435.1(d).  It  has  been  revised  to 
indicate  when  the  amendments  to  the 
rule  become  effective.  When  the 
Commission  tentatively  adopted  the 
amendments  to  the  MOR  on  November 
18. 1992,  it  announced  that  they  wotild 
take  effect  100  days  after  publication  of 
the  SBP  in  the  Federal  Register. 
However,  the  Commission  has  received 
requests  to  postpone  the  effective  date 
of  the  amendmoits  to  avoid  their 
becoming  effiective  during  the  peak  end- 
of-year  selling  weson  for  most  direct 
marketers.  To  provide  business  with  an 
adequate  opportunity  to  design  and  test 
any  changes  In  their  fulfillment 
procedures,  the  Commission  has 
determmed  that  the  effective  date  will 
be  March  1, 1994. 

V.  Regnlatory  Analytia 

Under  section  22  of  the  FTC  Act,  15 
U.S.C  57b-3,  the  Commission  must 
issue  a  final  regulatory  analysis  in 
conjunction  with  the  publicaticm  of  a 
finai  rule.Mo  The  term  "rule"  does  not 
include  any  amendment  to  a  rule  unless 
the  Commission  concludes:  (1)  That  the 
proposed  amendment  will  hare  an 
impact  on  the  national  economy  of  over 
$100,000,000:  (2)  that  it  will  cause  a 
substantial  change  in  the  cost  or  price 
of  goods  and  services  used  by  particular 
industries,  which  are  supplied 
extensively  in  particular  geographic 
regions,  or  which  are  acquired  in 
significant  quantities  by  the  Federal, 
State  or  local  governments;  or  (3)  that 
the  amendment  will  have  a  significant 
impact  on  the  persons  regtilated  or  on 
consumers.  For  the  reasons  discussed 
infra,  the  Commission  concludes  that 
the  proposed  amendments  to  the  MOR 
will  have  none  of  these  effiscts. 
Accordingly,  the  Commission  finds  that 


>«>  A«  pnwioaaly  iadicMMi.  thia  put  of  llM  SBP 

atr  tfftrt  nf  ttw  mmitiiwti  hi  thji  ii|fit. 

tha  ComwlMtwi  it  aot  nqulnd  "^o  uaim*A»  a  M) 
icala  nfniwlc  iavwilgMiaB"  prtor  to  pMMnlgaUof 

would  b*  iaoHlaalriy  Mqni  Mi  nIM  to  lh« 
coiiMmiaf  pikllc  «a«M  ka  aaiaA.  hrtnd.  Ik* 

impact  of  iha  nila  md  "to  nnBiaartw  to  b«t 
aMiMto  of  Sm  iBpacL' HX  B^p.  Mi.  liar. 
Coot..  M  SaiiL.  NfriMii  IB  ttM  UX I 


no  regulatory  analysis  is  required  bv  the 
FTC  Act  for  the  amendments  issued 
today. 

Under  the  Regulatory  Flexibility  Act. 
5  U.S.C  604,  which  addresses  the  effect 
of  regulation  on  small  busine&^es,  the 
Commission  must  prepare  and  make 
available  for  public  comment  a  final 
regulatory  flexibility  analysis  at  the  time 
the  Commission  promulgates  a  final 
rule.  This  analysis  must  contain:  (1)  A 
succinct  statement  of  the  need  for,  and 
the  objectives  of,  the  rule;  (2)  a  sunwiary 
of  the  issues  raised  by  the  public 
comments  in  response  to  an  initial 
regulatory  flexibility  analysis  and  the 
Commission's  disposition  of  these 
issues;  and  (3)  a  description  of  each  of 
tha  significant  alternatives  considered 
by  the  Commission  to  minimize  any 
significant  impact  on  small  entities. »» 
Alternatively,  the  Chairman  can  certify 
that  the  rule  will  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities.  »«*  For  the 
reasons  discus.sed  infra,  the  Commission 
is  certifying  that  the  amendments  to  the 
MOR  adopted  today  will  not  have  a 
significant  impact  on  a  substantial 
number  of  small  entities,  and  therefore, 
a  final  regulatory  flexibility  analysis  is 
unnecessary. 

A.  Background 

Based  on  comments  received  in 
response  to  the  ANPR  and  otho* 
relevant  information,  the  Commission 
annoimced  in  the  NPR  its  determination 
that  the  proposed  amendments  would 
not  have  an  annual  effect  on  the 
national  economy  of  $100,000,000  or 
more;  would  not  cause  a  substantial 
change  in  the  cost  or  price  of  goods  or 
services  used  extensively  by  particxilar 
industries,  or  supphed  extensively  in 
particular  geographic  regions,  or 
acquired  in  significant  quantities  by  the 
federal  govwnment  or  by  state  or  local 
governments.  The  Commission  also 
concluded  that  the  proposed 
amendments  would  ncA.  have  a 
significant  negative  impact  upon 
persons  subject  to  regulation  or 
consumers.  Accordingfy,  the 
Commission  determined  that  neither  the 
amendmrait  to  the  M(^  to  include 
telephone  order  merchandise  nor  the 
proposed  amendment  to  the  definition 
of  a  "properly  completed  order" 
warranted  a  preliminary  regulatory 
analysis  under  section  22(b)(1)  (rf  the 
FTC  Act,  15  U.S£.  57b-3(b)(l). 


Similarly,  the  Commission 
determined  that  the  amendments  would 
not.  if  promulgated,  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities.  Thus,  under 
the  Regulatory  Flexibility  Act  the 
Commission  was  not  obligated  to 
prepare  an  initial  regulatory  flexibility 
analysis.  When  the  Commission  made 
this  determination,  the  Chairman 
certified  this  to  the  Chief  Counsel  for 
Advocacy  of  the  Small  Business 
Administration. 

However,  in  the  NPR.  the  Commission 
invited  comment  on  its  determinations 
regarding  both  statutes.  It  also 
specifically  invited  comment  on  the 
costs,  benefits,  and  other  effects  of  the 
proposed  amendments,  and.  in 
particular,  on  the  costs  that  could  be 
incurred  by  small  entities  if  the 
proposed  amendments  were  adopted.^fta 
The  comments  the  Commission  received 
did  not  contradict  tha  Commission's 
determinations  that  the  proposed 
amendments  would  not  warrant  a 
regulatory  analysis  or  a  regulatory 
flexibihty  analysis. 

B.  Analysis  of  the  Amendments' 
Economic  Effect 

1.  Ameiuling  the  MOR  to  Include 
Telephone  Sales 

As  previously  disc-ussed.  the 
Commission  estimates  that,  in  1988, 
consumers  paid  $50.6  million  for 
telephone  order  merchandise  that  was 
neither  shipped  nor  refunded.'^  At  the 
same  time,  consumers  lost  the  benefit  of 
another  $202.4  million  worth  of 
telephone  order  merchandise  that  was 
not  shipped,  but  was  not  charged  to 
their  accounts.  Although  consumers' 
charge  accounts  were  not  debited,  these 
consumers  were  deprived  of  the  use  of 
the  ordered  merchandise  and  lost  the 
opportunity  to  order  merchandise  from 
more  responsive  merchants.  They  also 
may  have  incurred  costs  associated  with 
learning  the  status  of  their  orders. 
Additionally,  the  Commission  estimates 
that  in  1986,  consumer  losses  from 
delayed  telephone  order  merdiandise 
totalled  $11.57  million.»» 

The  Conunission  also  has  determined 
that  the  MOR's  existence  has  had  a 
positive  effect  on  both  mail  and 


»<  M. -SBian  antMjr  i«  defioad  by  (ha  SbmU 
Btuinaaa  AdMUamtea  ta  tha  Sto^  BtMteaaa  SIza 
Standard*.  13  CFR  part  121.  Uadarl 
vanioB  a<  Ihia  MfMiai 
koaav  ««k  aHMl  McaMi  laM  Mmb  9IU I 


***tUXCMlM 


>»R01100e-I.  A-2.  p.  49066-67. 

**>  S«e  lupra  n.121  and  accampaiijiag  taaL 
Comparabia  mall  ordar  figuraa  ara  doired  a« 
foUowK  hi  IMS,  anauman  cpant  betwaan  S201 
million  and  S210  milUon  on  mail  ordar 
marchandiaa  that  wat  oaMhar  ihippad  aer 
tvfundad.  and  Ihay  loat  Iha  baoafit  of  batwaoa 
anothar  S7S  mflbon  Hid  $79  mitlkm  worth  of  aftil 
ordar  marchaasdba  that.  whOa  not  chaifad,  wa*  not 
ihippwL 

MtCoapaiaMa  loaM*  (br  dafagwd  omU  oidar 
BMRhaadlaa  wan  $14.64  aOUaa.  8aa  «8casaiaB  ia 
part  HA,  3  of  rttU  SBP. 
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telephone  order  sales,  because  many 
merchants  using  telephone  already 
voluntarily  comply  with  the  MOR, 
which  reduces  injury  that  might 
otherwise  occur.  To  the  extent  that  there 
is  already  considerable  voluntary 
compliance,  the  costs  to  business  of 
complying  with  the  amended  Rule  will 
be  correspondingly  reduced. 
Additionally,  to  the  extent  that  there  is 
such  voluntary  compliance,  it  enhances 
consumer  confidence  in  mail  and 
telephone  order  merchants,  and  repeat 
sales  of  mail  and  telephone  order 
merchandise.  Because  of  industry's 
support  for  amending  the  MOR  to  cover 
telephone  sales,  it  is  also  difficult  to 
conclude  that  there  could  be  significant 
costs  to  them.260  Further,  for  the  most 
part  the  direct  marketing  industry  did 
not  contend  that  the  amendments  to  the 
MOR  would  be  costly  or  burdensome  to 
implement."'  Consumers  also  will 
benefit  from  increased  efficiency  in 
federal  and  state  law  enforcement 
resulting  from  uniform  regulation  of 
mail  and  telephone  orders. 

Additionally,  as  previously  explained, 
the  Commission  found  that  amending 
the  MOR  to  include  telephone  order 
merchandise  is  in  the  public  interest.  In 
sum,  the  Commission  concluded  that: 

(1)  TheORC  and  other  survey  data, 
the  expert  testimony,  and  the  comments 
submitted  by  industry,  the  attorneys 
general  and  consumer  protection 
agencies  all  indicate  that  the  acts  or 
practices  addressed  by  the  MOR  cause 
significant  harm  to  consumers  when 
engaged  in  by  telephone  order 
merchants.  Further,  nothing  in  the 
record  suggests  that  the  problems  could 
be  more  efficiently  addressed  by  case- 
by-case  prosecution  alone  rather  than  by 
regulation. 

(2)  Analysis  of  the  prevalence  of 
telephone  order  problems  and  the 
nature  of  the  injuries  sustained  by 


iM  Final  Recommendatioas  of  Gerard  Butters  and 
Lisa  Daniel.  R011006-4.  Q-1,  p.  2  (May  28. 1992). 

zerfhe  only  exceptions  concerned  the  definitions 
of  "telephone"  and  a  "properly  completed  order," 
and  the  inclusion  of  busines»-to-business 
transactions  in  the  TRK.  The  comments  regarding 
the  definition  of  "telephone"  expressed  concern 
that  the  definition  would  inhibit  the  development 
of  future  ordering  technologies.  However,  the 
Commission  does  not  find  this  unsupported 
argument  persuasive.  As  to  the  definition  of  a 
"properly  completed  order,"  the  Commission 
discusses  the  commenU  and  the  alleged  costs  of  the 
amendment  in  part  TV,  In  its  analysis  of  S  435. 2(d). 
The  CommiMion  detarmined  that  the  cost 
arguments  wore  unpersuasive.  Moreover,  to  the 
extent  there  are  costs  attributable  to  the  amendment 
to  the  definition  of  a  "properly  completed  order," 
the  CommiMion  believM  that  the  coata  are 
outweighed  by  the  crmwimw  benefita  diat  will 
kccnie.  This  isaue  i<  alto  diaouaed  iafra  in  subpart 
C  of  this  Part  of  the  SBP.  The  lasue  regarding 
business-to4>iiainaa>  tranaactioni  is  addressed  in 
part  vn.  A  of  die  SBP. 


consumers  indicates  that  the  consimier 
harm  is  significant,  whether  measured 
solely  in  terms  of  the  monetary  injury  to 
individual  consumers  or  in  terms  of  the 
injury  to  consumers  overall. 

(3)  The  amendments  are  likely  to 
reduce  the  harm  the  Commission 
identified  because  they: 

(a)  Replace  the  general  duty  under 
section  5(a)(1)  of  the  FTC  Act,  15  U.S.C. 
45(a)(1),  to  make  truthful  and 
substantiated  shipping  claims  with  rules 
that  specifically  define  a  merchant's 
obligations,  which  should  ensure  that 
volimtary  compliance  continues,  as  well 
as  improve  compliance  by  clarifying  any 
uncertainty  merchants  have  about  their 
obligations: 

(b)  Are  enforceable  by  dvil  penalties, 
which  should  have  a  deterrent  effect 
and  result  in  greater  compliance;  and 

(c)  Will  allow  the  Commission  and 
the  states  to  apply  uniform  enforcement 
standards  more  efficiently,  which  will 
facihtate  enforcement. 

(4)  The  benefits  of  the  amendment 
will  exceed  its  costs.  Many  merchants 
already  voluntarily  comply  with  the 
MOR's  requirements  for  their  telephone 
orders  because  they  view  the 
requirements  as  soimd  business 
practice."*  Thus,  there  will  be  little  if 
any  incremental  cost  to  merchants  or 
consumers  of  merchants  complying 
with  the  amended  MOR. 

Further,  the  Commission  had 
previously  determined  that  the  costs  of 
complying  with  the  MOR  are  small. 
Specifically,  in  the  Damans  survey, 
which  was  conducted  in  conjunction 
with  the  Commission's  Regulatory 
Flexibility  Act  Review  of  the  MOR.  the 
Commission  evaluated  financial  and 
other  effects  of  the  MOR  on  small 
businesses  by  comparing  cost  data  for 
both  large  and  small  firms  (some  of 
which  also  sold  telephone  order 
merchandise). 289  The  survey  indicated 
that  almost  half  of  all  small  and  large 
firms  surveyed  reported  no  incremental 
costs  as  a  result  of  having  to  comply 
with  the  MOR.  and  that  compliance 
expenditures  of  less  than  $500  were 
reported  by  an  additional  27%. 2'°  Of  all 
large  and  sniall  mail  and  telephone 
order  merchants  surveyed.  81%  of  small 
and  65%  of  large  businesses  reported 
that  elimination  of  the  MOR  would  not 


2M  For  example,  Mr.  Kordahl  noted  that 
busineasea  do  not  genera:Jy  distinguish  mail  bom 
telephone  orders  in  their  fiafillment  operations,  and 
that  ior  these  biitineism  cvtansion  of  the  MOR  to 
telephone  order  merchandise  would  not  impose 
««gn<«r-mt  burdens  on  than.  R011006-2,  HX-4.  pp. 
11-J2. 

SMR011006-B-l,B-37. 

a»Id.  at  3-t3.  Tab.  »-34. 


alter  their  business  practices  of 
notifying  consumers  of  delays. 

The  survey  report  concluded:  "Most 
mail  order  fiirms,  large  and  small,  feel 
the  concept  of  the  30-day  rule  is  soimd 
business  practice  that  enhances  the 
growth  and  development  of  a  mail  order 
business  and  they  do  not  wish  to  have 
the  Rule  eliminated."  *'»  Accordingly,  it 
appears  that  because  most  businesses 
generally  do  not  distinguish  between 
their  mail  and  telephone  order 
operations,  the  costs  of  extending  the 
MOR  to  telephone  sales  would  amount 
to  little  more  than  the  small  costs 
businesses  incur  in  compljong  with  the 
MOR  generally.  Balanced  against  the 
small  additional  costs  are  the  benefits  of 
increased  enforcement  efficiency, 
among  other  things. 

2.  Amending  the  Definition  of  a 
"Properly  Completed  Order" 

DMA  submitted  the  principal 
comment  concerning  the  economic 
effects  of  this  amendment: 

(1)  It  contended  that  the  amendment 
will  impose  additional  costs  by  causing 
sellers  to  seek  credit  authorization 
twice.  However,  the  rulemaking  record 
indicates  that  most  prudent  merchants 
already  seek  authorization  twice  in 
backorder  situations.  Accordingly,  it  is 
impossible  to  identify  additional  costs 
that  might  arise  from  the  hypothetical 
possibility  that  the  change  in  the 
definition  of  a  properly  completed  order 
would  induce  merchants  to  seek  a 
charge  authorization  more  than  once  in 
a  delay  situation, 

(2)  DMA  also  contended  that  the 
proposed  change  will  induce  merchants 
to  debit  consumers'  accounts  before 
shipment.  The  rulemaking  record 
suggests  such  conduct  would  be  limited. 
Presently,  80%  of  merchants  hold 
charges  in  delay  situations  until      « 
shipment.  Moreover,  this  practice  is 
grov\dng  because  of  bank  card  issuer 
rules  and  incentives  they  provide  to 
encourage  merchants  to  process  orders 
quickly  and  to  refrain  from  debiting 
before  shipment.  Moreover,  merchants 
receive  better  bank  interchange  rates 
when  charges  are  held  imtil 
shipment. *'2  Additionally,  the  record 
suggests  that  merchants  believe  that 
debiting  a  consumer's  account  before 
shipment  tends  to  inou  consumer  ill 
will  and  to  affect  consumer  repeat 
purchase  behavior.  In  short,  the  record 
provides  little  reason  to  conclude  that 


I'l  Id.  at  S,  S-37.  TIm  Commission  adopted  thia 
finding  ia  concluding  its  Regulatory  Flesdbility  Act 
review  of  the  MCUL  Regulatory  Flexibility  Act 
Review  of  the  Mail  Order  Rule.  SI  FR  1516. 1517 
(Jan.  14. 1M6). 

a»See.  e.g..  PC's  Report  ROnOO0-3. 0-1,  p.  46, 
F.115. 
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amending  the  definition  of  a  {miperty 
completed  order  will  significantly 
Increase  business  costs. 

Fiaaliy.  the  Damans  tumy  indicated 
that  almost  half  of  all  small  and  large 
firms  surveyed  reported  no  incremental 
increase  in  costs  as  the  result  of  having 
to  comply  with  the  MOR  and  reported 
only  small  compliance  expenditures  by 
a  significant  nvimber  of  other  small  and 
large  firms.  >^  The  compliance  costs 
would  include  those  related  directly  or 
indirectly  to  the  MOR's  definition  of  a 
"properly  completed  order"  as  it 
pertains  to  payment  by  check  (the 
means  most  fi^uently  used  to  pay  for 
mail  order  mercnandise).  Therefore. 
changing  the  definition  to  treat  checks 
and  charges  identically  should  involve 
little  incremental  cost  to  small 
businesses.*'* 

VI.  Effect  on  State  and  Local  Laws 

Section  435.3(b)  of  the  amended  MOR 
(originally.  Note  5  of  the  MOR)  relates 
to  its  preemptive  eflisct.  In  the  NPR,  the 
Commission  did  not  state  that  it  was 
considering  amending  the  preemption 
provision  in  the  MOR.  and  in  (set  this 
provision  has  not  been  amended. 

In  §  435.3(b)  the  Commission 
explicitly  preempts  any  provision  of  any 
state,  mxmicipal  or  local  law,  ordinance 
or  regxilation  in  the  same  regulatory  area 
{i.e.,  regulation  relating  to  timely 
shipment  of  mail  or  telephone  order 
merchandise  or  substantiation  of 
shipment  claims,  appropriate  and 
timely  notificaticMi  of  delay,  or 
appropriate  and  timely  renmd  for 
unshipp>ed  mail  or  telephone  order 
merchandise)  that  is  inconsistent  with 
the  amended  MOR  to  the  extent  such 
provision  foils  to  provide  buyers  with 
rights  equal  to  or  greater  than  those 
rights  provided  them  by  the  TRR.  On 
the  other  hand,  any  state  action  that:  (1) 
Is  consistent  with  the  TRR;  (2)  provides 
buyers  greater  rights  than  the  TRR;  or  (3) 
imposes  additional  obligations  or 
liabilities  upon  sellers,  is  not 
superseded.J's  Section  435.3(b) 


>')R011006-B-1.  B-37.  p.  3-«3.  Tab.  3-34. 

»'•  See  also  POs  Rsport.  ROllOOe-3,  O-l,  pp.  31- 

33.  Apart  frtm  limittK<  cods,  r hanging  the 

definitioo  of  a  "pioperly  cocipUtad  order"  will  laad 
to  better  communicatioiu  between  marcbantt  and 
consuman  in  delayed  ihlpment  sltuatloDt.  Thi*  in 
turn  will  Improve  protpectj  (or  repeal  lalea  for 
small  and  large  busineMea  ahke.  See  Stofl  RepoH. 
ROl  1006-3.  N-1,  pp.  120-21. 

a's  Thii  provision  U  similar  (o  the  proviilaa*  In 
a  number  of  other  TRR's,  including,  "Cooling-off 
Period  for  Door-to-Door  Sales,"  16  CFR  part  42», 
Note  2(b):  "Dtsdocore  Raqulremeau  and 
ProhlbiUacs  Concerning  Franchlaing  aad  BosinaM 
Opportunity  Vennirea."  IS  CFR  part  43a,  Note  2; 
"Credit  Practicea.'  16  CFR  444.S(2);  *T«iianl 
Industry  Practicas,"  16  CFR  453  9(b):  and  niiad 
>/lotar  Vehicle  Trade  Rayalatiea  Kuta."  IS  CFR 
455.6(aK2). 


provides,  however,  that  any  state  action 
that  requires  notification  to  the  buyer  of 
any  right  which  is  the  same  as  s  right 
created  by  the  TRR.  but  does  so  in  a 
language,  form,  or  manner  that  is  in  any 
way  difiisrent  from  that  required  by  the 
TRR,  is  preempted  as  being  in  conflict 
with  the  TRR.  Finally,  this  section 
contains  a  saving  provision  which 
preserves  those  parts  of  any  state  action 
that  are  not  preempted. 

It  is  well-established  that  federal  law, 
including  agency  regulations,  can 
expressly  or  impliedly  supplant  state 
law.*'*  An  administrative  agency  acting 
within  its  delegated  authority  can 
preempt  state  law  by  expressly  saying 
so.*''  In  adopting  the  amendments  to 
the  MOR,  the  Cx)mmission  is  exercising 
its  delegated  authority  to  define  with 
specificity  unfair  or  deceptive  acts  or 
practices  under  the  FTC  Act,  end 
therefore  may  expressly  supplant  state 
law. 

Vn.  Other  Matters 

A.  Business-to-Business  Sales 

When  it  adopted  the  MOR  the 
Conunission  found  that  "businessmen 
have  encountered  the  same  problems  as 
the  general  public  when  dealing  with 
distant  mail  order  sellers  *  *  *.  (T)here 
is  no  compelling  reason  to  treat  them 
differently  from  other  members  of  the 
consuming  p'lblic."  *'•  In  the  NPR.  the 
Commission  indicated  that  its  proposed 
amendments  to  the  MOR  would 
accordingly  cover  business-to-business 
telephone  sales,  and  invited  comment 
on  this  issue. J'* 

The  record  reflects  that  businesses 
encounter  the  same  problems  as  the 
general  public  when  dealing  with 
telephone  order  merchants.  Mr.  Kordahl 
testified  that  of  1988  sales  of 
approximately  $117,5  billion, 
approximately  5%  of  business-to- 
business  sales,  or  between  $470  million 
to  $710  million,  were  delayed.  He 
further  testified  that  "(biased  on  my 
experience,  the  occurrence  of  shipment 
representations  for  which  there  was  an 
inadequate  factual  basis,  and  of  failures 
to  provide  timely  or  adequate  notices  of 
delay,  were  as  frequent  as  their 
occurrence  in  business-to-consumer 
sales."  ««>  He  stated  that  extending  the 
MOR  to  telephone  order  merchandise 
would  benefit  primarily  those 


businesses  that  purchase  merdxandiso 
which  they  charge  on  bank  credit 
cards.  2«i 

Markson  Science,  Inc.  ("Mariuon") 
contended  that  while  extending  the 
MOR  to  credit  card  or  cash  telephone 
sales  between  businesses  is  appropriate, 
the  rule  should  exempt  transactions 
involving  open  accounts.  It  reasoned 
that  in  those  transactions  there  are 
adequate  protections  for  the  parties. 's* 
Texas  Instruments  Inc.  ("TI")  opposed 
amending  the  MOR  to  include 
telephone  sales  between  businesses 
because  of  the  "impact  on  existing 
technology-based  business  practices, 
such  as  electronic  order 
placement*  *   "."Ma  The  company 
contended  that  the  amendment  would 
cover  the  system  presently  in  use  at  TI 
called  Electronic  Deta  Interchange 
("EDI"),  a  system  which  allows  for  high 
speed  deUvery  and  for  paperless 
transactions.^** 

Although  MarksfHi  indicates  that  in 
certain  transactions  the  contracts 
between  businesses  provide  ample 
protection  for  non-timely  at  non- 
shipment  problems,  the  evidence  in  this 
rulemaking  does  not  indicate  that 
adopting  the  TRR  will  alter  this  or  place 
burdens  on  the  industry. *«« 
Additionally,  with  respect  to  TXa 
concerns,  the  TRR  does  not  require  that 
information  such  as  notification  of  delay 
be  communicated  by  any  particular 
means.  Indeed,  the  elimination  of  the 
first  class  mail  rebuttable  presumptions 
arguably  should  fedUtate  the 
transmission  of  delay  option  notices  and 
buyer  responses  directly  by  telephone  or 
indirectly  by  EDI.'**  The  parties  also 
have  offerea  no  argument  against  the 
idea  that,  in  any  event,  shipping 
information  should  be  based  on  a 


"•  See.  e.g..  Schn&idewind  v.  ANH  Pipeline  Co.. 
463  U.S.  293  (1986);  Fidelity  Fed.  Savt  »  Loan 
Asstty.DeUi  Cuasto.  456  US,  141  (1962). 

"' SduMadewind  *.  AAm  P>pe<ina  Q>..  483  U.& 
at  290-300  (isesh  ndatity  Fed.  Sore.  »  Loan  Ast'u 
y.Deh  Camta.  4SS  U.S  ai  isa-M  (19S3).  Sea  abo 
OtyafNem  Vort  «.  fCC  466  U.S.  S7. 63-64  (ISSS). 

»*SBP,  40  FR  S1582  at  51594  (Nov.  5. 1975). 

a'«R011006-l.  A-2,  pp.  69063-44. 

uoROllOOe-2,  HX-4.  p.  31. 


lai  Eight  to  12%  of  businaas-to-buaineas 
transactions— or  S9.4  billion  to  $14.1  biUion  in 
1968  sales — involve  the  tue  of  bank  credit  cartls.  Id 
at  27.  CaDCA's  comment  provided  a  concrete 
axaaapla  of  how  businnsa-io-consumer  and 
buslnea»-to-busin«es  transactlans  can  invohf* 
similar  problems  Reporting  oo  (he  previoualj  dted 
Dixon  case,  the  state  consumer  protection  agency 
stated  that  both  coniumen  and  businesaes  usually 
ordered  computer  software  fn^m  the  defendants  tqr 
telepbooa  and  that  in  95%  of  these  telephone  salaa, 
ptirchaaaa  were  charged  on  bank  credit  carda.  hi 
many  cases,  these  orders  were  aev«  shipped  and 
there  were  no  refunds  made.  ROl  1006-2,  H-2,  pp. 
1-2. 

lu  ROliaoa-2.  D-1.  p.  2. 

»«R011006-2. 0-2.  p.  1. 

»« Id.  at  1-2. 

"»  The  record  indicate*  that  the  costs  of 
complying  with  the  amendment  for  bu*inea»-to- 
busiiMaa  traaaacUons  should  ba  modaal  and  afmilav 
to  the  coats  of  complying  with  businaaa-to- 
consumer  transactioas. 

Ma  Further,  these  systems'  raaaedial  provisioBS 
maka  it  onUkaiy  that  moch  of  a  Conmiaaion 
anforcam«D<  praaance  wooM  ba  iiacaasaiji  in 
businaa»4o->inatiiaas  Hanaactiaaa.  Saa  PCTs  Raport, 
pp.  6S-e9. 
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reasonable  basis  or  that  dianges  in 
agreed  shipment  times  not  be  made 
unilaterally  by  the  merchmt.  The 
Commission  has  accordingly 
determined  not  to  exempt  business-to- 
business  transactions  from  the  TRR's 
coverage. 

B.  Other  Proposals 

Some  comments  proposed  e^qxanding 
or  restricting  the  MOR  in  various  other 
respects.  For  example,  some 
participants  suggested  that  the  C.O.D. 
exemption  in  the  MOR  be  expanded  to 
include  so-called  sales  "cm 
approval."  >•'  that  the  MOR  be  extended 
to  third-party  fulfillment  house8,3M  that 
the  amended  MOR  exempt  "installed 
merchandise,"  ^ag  and  that  the  amended 
MOR  exempt  local  retail  sales.zw  The 
Commission  rejects  these  proposals,  in 
large  part  because  (1)  the  public  was 
afforded  inadequate  notice  to  ensure  full 
participation  by  affected  parties;  and  (2) 
the  record  as  developed  afforded  little 
or  no  basis  upon  which  to  take  action, 
including  initiating  additional 
rulemaking.**" 

Vm.  Conclnsioii 

The  Commission  has  determined  that 
the  TRR  issued  today  is  in  the  public 
interest  because  it  will  deter  the  unfair 
or  deceptive  acts  or  practices  currently 
existing  in  sales  of  merchandise  by 
telephone.  In  formulating  the  TRR,  the 
Commission  has  assessed  the  economic 
impact  on  consumers  and  businesses, 
particular  small  businesses,  and 
determined  that  the  benefits  of  the  TRR, 
taken  together,  outweigh  the  costs. 

List  of  Sob)ects  in  16  CFR  part  435 

Mail  order  merchandise.  Telephone 
order  merchandise.  Trade  Practices. 

Part  435  of  title  16  of  the  Code  of 
Federal  Regulations  is  revised  to  read  as 
follows: 

PART  435-MAIL  OR  TELEPHONE 
ORDER  MERCHANDISE 

Sec. 

435.1  The  Rule. 

435.2  Definitions. 

435.3  Limited  Ai^Iicability. 

435.4  Effective  Date  of  the  Rule. 

Authority:  15  U.S.C  57a;  5  U.S.C  552. 

S  435.1    The  rule. 

In  coimection  with  mail  or  telephone 
order  sales  in  or  afiecting  commerce,  as 
"commerce"  is  defined  in  the  Federal 


M7  DeHwt  and  Dtit.  ROl  1006-2.  E-X 
*-  MOAA.  ROl  lOOe-2.  F-2.  pp.  4.  »-ia 
*MNRMA.  ROllOOS-Z.  P-3.  pp.  4-5. 
»"NRMA.  RJniOOS-2,  P-3,  p.  5. 
>•!  Sot  Staff  Raport.  ROl  1006-3.  N-1.  pp.  112-lS: 
PO's  Rtrport  ROl  1006-3, 0-1,  pp.  64-71. 


Trade  Commission  Act,  it  constitutes  an 
unfair  method  of  competition,  and  an 
imfair  or  deceptive  act  or  practice  for  a 
seller 

(aMl)  To  solicit  any  order  for  the  sale 
of  merchandise  to  be  ordCTed  by  the 
buyer  throu^  the  mails  or  by  telephone 
imless,  at  the  time  of  the  solicitation, 
the  seller  has  a  reasonable  basis  to 
expect  that  it  will  be  able  to  ship  any 
ordered  merchandise  to  the  buyer 

(i)  Within  that  time  clearly  and 
conspicuously  stated  in  any  such 
solicitation,  or 

(ii)  if  no  time  is  clearly  and 
conspicuously  stated ,  within  thirty  (30) 
days  after  receipt  of  &  properly 
completed  order  from  the  buyer. 
Provided,  however,  where,  at  the  time 
the  merchandise  is  ordered  the  buyer 
apphes  to  the  seller  for  credit  to  pay  for 
the  merchandise  in  whole  or  in  part,  the 
seller  shall  have  50  days,  rather  than  30 
days,  to  perform  the  actions  required  in 
§435.1(a)(l)(ii)  of  this  part. 

(2)  To  provide  any  buyer  with  any 
revised  shipping  date,  as  provided  in 
paragraph  (b)  of  this  section,  unless,  at 
the  time  any  such  revised  shipping  date 
is  provided,  the  seller  has  a  reasonable 
basis  for  making  such  representation 
regarding  a  de&iite  revised  shipping 
date. 

(3)  To  inform  any  buyer  that  it  is 
unable  to  make  any  representation 
regarding  the  length  of  any  delay  unless 

U)  the  seller  has  a  reasonable  basis  for 
so  informing  the  buyor  and 

(ii)  the  seller  informs  the  buyer  of  the 
reason  or  reasons  for  the  delay. 

(4)  In  any  action  brought  by  the 
Federal  Trade  Commission,  alleging  a 
violation  of  this  part,  the  failure  of  a 
respondent-seller  to  have  records  or 
other  documentary  proof  establishing  its 
use  of  systems  and  procedures  which 
assure  the  shipment  of  merchandise  in 
the  ordinary  course  of  business  within 
any  applicable  time  set  forth  in  this  part 
will  create  a  rebuttabie  presumption 
that  the  seller  lacked  a  reasonable  basis 
for  any  expectation  oi  shipment  within 
said  applicable  time. 

(b)(1)  Where  a  seller  is  unable  to  ship 
merchandise  within  the  appUcable  time 
set  forth  in  paragraph  (a)(1)  of  this 
section,  to  feil  to  offer  to  the  buyer, 
clearly  and  conspicuously  and  without 
prior  demand,  an  option  either  to 
consent  to  a  delay  in  shipping  at  to 
cancel  the  buyer's  (rder  and  receive  a 
prompt  refund.  Said  offer  shall  be  made 
within  a  reasonable  time  after  the  seller 
first  becomes  aware  of  its  inabihty  to 
ship  within  the  applicable  time  s^  forth 
in  paragraph  (aHl)  of  this  section,  bat  in 
no  event  latm  than  said  applicable  time. 

(i)  Any  offer  to  the  buyer  of  such  an 
option  shall  fully  inform  the  bojrer 


regardinfi  the  buyer's  right  to  cancel  the 
Older  and  to  obtain  a  prompt  refund  and 
shall  provide  a  definite  revised  shipping 
date,  Dut  where  the  seller  lacks  a 
reasonable  basis  for  providing  a  definite 
revised  shioping  date  the  notice  shall 
inform  die  tmyer  that  die  seller  is 
imable  to  make  any  representation 
regardii^  the  length  oi  the  delay. 

(ii)  Where  the  seller  has  provided  a 
definite  revised  shipping  date  which  is 
thirty  (30)  days  or  less  later  than  the 
appUc^Ie  time  set  forth  in  paragraph 
(a)(1)  of  this  section,  the  offer  of  said 
option  shall  expressly  inform  the  buyer 
that,  unless  the  seller  receives,  prior  to 
shipment  and  prior  to  the  expiration  of 
the  definite  revised  shipping  date,  a 
response  from  the  bujrer  rejecting  the 
delay  and  cancelling  the  order,  the 
buyer  will  be  deemed  to  have  consented 
to  a  delayed  shipment  on  or  before  the 
definite  revised  shipping  date. 

(iii)  Where  the  seller  has  provided  a 
definite  revised  shipping  date  which  is 
mora  than  tl^rty  (30)  days  later  than  the 
applic^le  time  set  forth  in  paragraph 
(a)(1)  of  this  section  or  where  the  seller 
is  unable  to  provide  a  definite  revised 
shipping  date  and  therefore  informs  the 
buyer  that  it  is  unable  to  make  any 
representation  regarding  the  length  of 
the  delay,  the  offer  of  said  cation  shall 
also  expressly  inform  the  buyer  that  the 
buyer's  order  will  automatically  be 
deemed  to  have  been  cancelled  unless: 

(A)  The  seller  has  shipped  the 
merchandise  within  thirty  (30)  da5rs  of 
the  applicable  time  set  forth  in 
paragraph  (a)(1)  of  this  section,  and  has 
received  no  cancellation  prior  to 
shipment,  or 

(B)  The  seller  has  received  from  the 
buyer  within  thirty  (30)  days  of  said 
appUcable  time,  a  response  specifically 
consenting  to  said  shipping  delay. 
Where  the  seller  informs  the  buyer  that 
it  is  unable  to  make  any  representation 
regarding  the  length  of  the  delay,  the 
buyer  shall  be  expressly  informed  that 
should  the  buyer  consent  to  an 
indefinite  delay,  the  buyer  will  have  a 
continuing  right  to  cancel  the  buyer's 
order  at  any  time  after  the  applicable 
time  set  forth  in  paragraph  (a)(1)  of  this 
section  by  so  notifying  the  seller  prior 
to  actiial  shipment. 

(iv)  Nothing  in  this  paragraph  shall 
prohibit  a  seller  who  furnishes  a 
definite  revised  shipping  date  pursuant 
to  paragraph  {b)(l)(i)  of  this  sertion, 
frt»n  requesting,  simultaneously  writh  or 
at  any  time  subsequent  to  the  offer  of  an 
option  pursiiant  to  paragraph  (b)(1)  of 
this  section,  the  bujrer's  express  ctmsent 
to  a  further  imanticipetBd  delay  beyond 
the  definite  revised  shipping  date  in  the 
form  of  a  response  fit)m  the  buyer 
specifically  ctmsanting  to  said  further 
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delay.  Provided,  however,  That  where 
the  seller  solicits  consent  to  an 
unanticipated  indefinite  delay  the 
soUdtation  shall  expressly  inform  the 
buyer  that,  should  the  buyer  so  consent 
to  an  indefinite  delay,  the  buyer  shall 
have  a  continuing  right  to  cancel  the 
buyer's  order  at  any  time  after  the 
definite  revised  shipping  date  by  so 
notifying  the  seller  prior  to  actual 
shipment. 

(2)  Where  a  seller  is  imable  to  ship 
merchandise  on  or  before  the  definite 
revised  shipping  date  provided  imder 
paragraph  (b)(l)(i)  of  this  section  and 
consented  to  by  the  buyer  pursuant  to 
paragraph  (b)(1)  (ii)  or  (iii)  of  this 
section,  to  fail  to  offer  to  the  buyer, 
clearly  and  conspicuously  and  without 
prior  demand,  a  renewed  option  either 
to  consent  to  a  further  delay  or  to  cancel 
the  order  and  to  receive  a  prompt 
refund.  Said  offer  shall  be  made  within 
a  reasonable  time  after  the  seller  first 
becomes  aware  of  its  inability  to  ship 
before  the  said  definite  revised  date,  but 
in  no  event  later  than  the  expiration  of 
the  definite  revised  shipping  date: 
Provided,  however.  That  where  the 
seller  previously  has  obtained  the 
buyer's  express  consent  to  an 
unanticipated  delay  until  a  specific  date 
beyond  tne  definite  revised  shipping 
date,  pursuant  to  paragraph  (b)(l)(iv)  of 
this  section  or  to  a  further  delay  imtil 
a  specific  date  beyond  the  definite 
revised  shipping  date  pursuant  to 
paragraph  (b)(2)  of  this  section,  that  date 
to  which  the  buyer  has  expressly 
consented  shall  supersede  the  definite 
revised  shipping  date  for  purposes  of 
paragraph  (b)(2)  of  this  section. 

(i)  Any  offer  to  the  buyer  of  said 
renewed  option  shall  provide  the  buyer 
with  a  new  definite  revised  shipping 
date,  but  where  the  seller  lacks  a 
reasonable  basis  for  providing  a  new 
definite  revised  shipping  date,  the 
notice  shall  inform  the  buyer  that  the 
seller  is  unable  to  make  any 
representation  regarding  the  length  of 
the  further  delay. 

(ii)  The  offer  of  a  renewed  option 
shall  expressly  inform  the  buyer  that, 
unless  the  seller  receives,  prior  to  the 
expiration  of  the  old  definite  revised 
shipping  date  or  any  date  superseding 
the  old  definite  revised  shipping  date, 
notification  from  the  buyer  specifically 
consenting  to  the  further  delay,  the 
buyer  will  be  deemed  to  have  rejected 
any  further  delay,  and  to  have  cancelled 
the  order  if  the  seller  is  in  fact  imable 
to  ship  prior  to  the  expiration  of  the  old 
definite  revised  shipping  date  or  any 
date  superseding  the  old  definite 
revised  shipping  date:  Provided, 
however,  Taat  where  the  seller  offers 
the  buyer  the  option  to  consent  to  an 


indefinite  delay  the  offer  shall  expressly 
inform  the  buyer  that,  should  the  buyer 
so  consent  to  an  indefinite  delay,  the 
buyer  shall  have  a  continuing  right  to 
cancel  the  buyer's  order  at  any  time 
after  the  old  definite  revised  shipping 
date  or  any  date  superseding  the  old 
definite  revised  shipping  date. 

(iii)  Paragraph  (b)(2]  of  this  section 
shall  not  apply  to  any  situation  where 
a  seller,  pursuant  to  the  provisions  of 
paragraph  (b)(l)(iv)  of  this  section,  has 
previously  obtained  consent  from  the 
buyer  to  an  indefinite  extension  beyond 
the  first  revised  shipping  date. 

(3)  Wherever  a  buyer  has  the  right  to 
exercise  any  option  under  this  part  or  to 
cancel  an  order  by  so  notifying  the  seller 
prior  to  shipment,  to  fail  to  furnish  the 
buyer  with  adequate  means,  at  the 
seller's  expense,  to  exercise  such  option 
or  to  notify  the  seller  regarding 
cancellation. 

Nothing  in  paragraph  (b)  of  this 
section  shall  prevent  a  seller,  where  it 
is  unable  to  make  shipment  within  the 
time  set  forth  in  paragraph  (a)(1)  of  this 
section  or  within  a  delay  period 
consented  to  by  the  buyer,  from 
deciding  to  consider  the  order  cancelled 
and  providing  the  buyer  with  notice  of 
said  decision  within  a  reasonable  time 
after  it  becomes  aware  of  said  inability 
to  ship,  together  with  a  prompt  refund. 

(c)  To  ml  to  deem  an  order  cancelled 
and  to  make  a  prompt  refund  to  the 
buyer  whenever: 

(1)  The  seller  receives,  prior  to  the 
time  of  shipment,  notification  from  the 
buyer  cancelling  the  order  pursuant  to 
any  option,  renewed  option  or 
continuing  option  under  this  part; 

(2)  The  seller  has,  pursuant  to 
paragraph  (b)(l](iii)  of  this  section, 
provided  the  buyer  with  a  definite 
revised  shipping  date  which  is  more 
than  thirty  (30)  days  later  than  the     ., 
applicable  time  set  forth  in  paragraph 
(a)(1)  of  this  section  or  has  notified  the 
buyer  that  it  is  unable  to  make  any 
representation  regarding  the  lengUi  of 
the  delay  and  the  seller 

(i)  Has  not  shipped  the  merchandise 
within  thirty  (30)  days  of  the  appUcable 
time  set  forth  in  paragraph  (a)(1)  of  this 
section,  and 

(ii)  Has  not  received  the  buyer's 
express  consent  to  said  shipping  delay 
within  said  thirty  (30)  days; 

(3)  The  seller  is  imable  to  ship  within 
the  applicable  time  set  forth  in 
paragraph  (b)(2)  of  this  section,  and  has 
not  receiveid,  within  the  said  appUcable 
time,  the  buyer's  consent  to  and  further 
delay; 

(4}  The  seller  has  notified  the  buyer 
of  its  inability  to  make  shipment  and 
has  indicated  its  decision  not  to  ship  the 
merchandise; 


(5)  The  seller  fails  to  offer  the  option 
prescribed  in  paragraph  (b)(1)  of  this 
section  and  has  not  shipped  the 
merchandise  within  the  applicable  time 
set  forth  in  paragraph  (a)(1)  of  this 
section. 

(d)  In  any  action  brought  by  the 
Federal  Trade  Commission,  alleging  a 
violation  of  this  part,  the  failure  of  a 
respondent-seller  to  have  records  or 
other  docimientary  proof  establishing  its 
use  of  systems  and  procedures  which 
assure  compliance,  in  the  ordinary 
course  of  business,  with  any 
requirement  of  paragraphs  (b)  or  (c)  of 
this  section  will  create  a  rebuttable 
presumption  that  the  seller  failed  to 
comply  with  said  requirement. 

f435^    Definitions. 
For  purposes  of  this  part: 

(a)  "Mail  or  telephone  order  sales" 
shall  mean  sales  in  which  the  buyer  has 
ordered  merchandise  fi-om  the  seller  by 
mail  or  telephone,  regardless  of  the 
method  of  payment  or  the  method  used 
to  solicit  the  order. 

(b)  "Telephone"  refers  to  any  direct  or 
indirect  use  of  the  telephone  to  order 
merchandise,  regardless  of  whether  the 
telephone  is  activated  by,  or  the 
language  used  is  that  of  human  beings, 
machines,  or  both. 

(c)  "Shipment"  shall  mean  the  act  by 
which  the  merchandise  is  physically 
placed  in  the  possession  of  the  carrier. 

(d)  "Receipt  of  a  properly  completed 
order"  shall  mean,  where  the  buyer 
tenders  full  or  partial  payment  in  the 
proper  amount  in  the  form  of  cash, 
check,  money  order,  or  authorization 
from  the  buyer  to  charge  an  existing 
charge  account,  the  time  at  which  the 
seller  receives  both  said  payment  and  an 
order  from  the  buyer  containing  all  of 
the  information  needed  by  the  seller  to 
process  and  ship  the  order.  Provided, 
however.  That  where  the  seller  receives 
notice  that  the  check  or  money  order 
tendered  by  the  buyer  has  been 
dishonored  or  that  the  buyer  does  not 
qualify  for  a  credit  sale,  "receipt  of  a 
properly  completed  order"  shall  mean 
the  time  at  which: 

(i)  The  seller  receives  notice  that  a 
check  or  money  order  for  the  proper 
amount  tendered  by  the  buyer  has  been 
honored, 

(ii)  The  buyer  tenders  cash  in  the 
proper  amount,  or 

(iii)  The  seller  receives  notice  that  the 
buyer  qualifies  for  a  credit  sale. 

(e)  "Refund"  shall  mean: 

(1)  Where  the  buyer  tendered  full 
payment  for  the  imishipped  merchandise 
in  the  form  of  cash,  check  or  money 
order,  a  retiun  of  the  amount  tendered 
in  the  form  of  cash,  check  or  money 
order; 
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(2)  Where  there  is  a  credit  sale: 

(i)  And  the  seller  is  a  creditor,  a  copy 
of  a  credit  memorandiim  or  the  like  or 
an  account  statement  reflecting  the 
removal  or  absence  of  any  remaining 
charge  incurred  as  a  result  of  the  sale 
from  the  buyer's  accotmt; 

(ii)  And  a  third  party  is  the  creditor, 
a  copy  of  an  appropriate  credit 
memorandum  or  the  like  to  the  third 
party  creditor  which  will  ranove  the 
charge  from  the  buyer's  account  or  a 
statement  from  the  seller  acknowledging 
the  cancellation  of  the  order  and 
representing  that  it  has  not  taken  any 
action  regarding  the  order  which  will 
result  in  a  charge  to  the  buyer's  account 
with  the  third  party; 

(iii)  And  the  buyer  tendered  partial 
payment  for  the  unshipped  merchandise 
in  the  form  of  cash,  check  or  money 
order,  a  return  of  the  amoimt  tendered 
in  the  form  of  cash,  check  or  money 
order. 

(f)  "Prompt  refund"  shall  mean: 

(1)  Where  a  refund  is  made  pursuemt 
to  paragraph  (c)(1)  or  (2)(iii)  of  this 
section  a  refund  sent  to  the  buyer  by 
first  class  mail  within  seven  (7)  working 
days  of  the  date  on  which  the  buyer's 
rig^t  to  refund  vests  under  the 
provisions  of  this  part; 

(2)  Where  a  refund  is  made  piusuant 
to  paragraph  (c)(2)  (i)  or  (ii)  of  this 
section,  a  refund  sent  to  the  buym  by 
first  class  mail  within  one  (1)  billing 
cycle  from  the  date  on  which  the 
buyer's  right  to  refund  vests  imder  the 
provisions  of  this  part. 

(g)  The  "time  of  solicitation"  of  an 
order  shall  mean  that  time  when  the 
seller  has: 

(1)  Mailed  or  otherwise  disseminated 
the  solicitation  to  a  prospective 
purchaser, 


(2)  Made  arrangements  for  an 
advertisement  containing  the 
solicitation  to  appear  in  a  nev^paper, 
magazine  or  the  like  or  on  radio  or 
television  which  cannot  be  changed  or 
cancelled  without  incurring  substantial 
expense,  or 

13)  Made  arrangements  for  the 
printing  of  a  catalog,  brochure  or  the 
like  which  cannot  be  changed  without 
incurring  substantial  expense,  in  which 
the  solicitation  in  question  forms  an 
insubstantial  part. 

1435 J    limited  ^pHeabiUty. 

(a)  This  part  shall  not  apply  to: 

(1)  Subscriptions,  such  as  magazine 
sales,  ordered  for  serial  delivery,  after 
the  initial  shipment  is  made  in 
compliaiu»  with  this  part. 

(2  J  Orders  of  seeds  and  growing 
plants. 

(3)  Orders  made  on  a  collect-on- 
delivery  (CO.D.)  basis. 

(4)  Transactions  governed  by  the 
Fedwal  Trade  Commission's  Trade 
Regulation  Rule  entitled  "Use  of 
Negative  Option  P^ans  by  Sellers  in 
Conunerce,"  16  CFR  part  425. 

(b)  By  taking  act  on  in  this  area: 
(1)  The  Federal  Trade  Commission 

does  not  intend  to  preempt  action  in  the 
same  area,  which  is  not  inconsistent 
with  this  part,  by  any  State,  mimidpal, 
or  other  local  government  This  part 
does  not  annul  or  diminish  any  rights  or 
remedies  provided  to  consiuners  by  any 
State  law,  municipal  ordinance,  or  other 
local  regulatioD,  in8<^ar  as  those  rights 
or  remedies  are  eqiMl  to  or  greater  than 
those  provided  by  this  part.  In  addition, 
this  paji  does  not  supersede  those 
provisions  of  any  State  law,  municipal 
ordinance,  or  other  local  regulation 
which  impose  obligations  or  liabilities 
upon  sellers,  whm  sellers  subject  to  this 
part  are  not  in  compliance  therewith. 


(2)  This  part  does  supo'sede  those 
provisions  of  any  State  law,  municipal 
ordinance,  or  other  local  regulation 
which  are  inconsistent  with  this  part  to 
the  extent  that  those  provisions  do  not 
provide  a  buyer  with  rights  whidi  are 
equal  to  or  greater  than  those  rights 
granted  a  buyer  by  this  part.  This  part 
also  supersedes  those  provisions  of  any 
State  law,  municipal  ordinance,  or  other 
local  regulation  requiring  that  a  buyer 
be  notified  of  a  right  which  is  the  same 
as  a  right  provided  by  this  part  but 
requiring  that  a  buyer  be  given  notice  of 
this  right  in  a  language,  form,  or  manner 
which  is  different  in  any  way  from  that 
required  by  this  part.  In  those  instances 
where  any  State  law,  municipal 
ordinance,  or  other  local  regulation 
contains  provisions,  some  but  not  all  of 
which  are  partially  or  completely 
superseded  by  this  part,  the  provisions 
or  portions  of  those  provisions  which 
have  not  been  superseded  retain  their 
full  force  and  effect. 

(c)  If  any  provision  of  this  part,  or  its 
application  to  any  person,  partnership, 
corporation,  act  or  practice  is  held 
invalid,  the  remainder  of  this  part  or  the 
application  of  the  provision  to  any  other 
person,  partnership,  corporation,  act  or 
practice  shall  not  be  affected  thereby. 

1435.4    Effective  date  of  the  rule. 

The  original  rule,  which  became 
effective  100  days  after  its  promulgation 
on  October  22, 1975,  remains  in  effect. 
The  amended  rule,  as  set  forth  in  this 
part,  becomes  effective  March  1, 1994. 

By  directioD  of  the  Commissioa. 
DaaaUS.Quk, 
Secretary. 
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ENVIRONMENTAL  PROTECTION 
AGENCY 

(FRL-4732-4] 

Final  NPDES  General  Permits  for  the 
Coastal  Waters  of  Louisiana 
(LAG330000)  and  Texas  (TXG330000) 

agency:  Environmental  Protection 

Agency. 

action:  Issuance  of  Final  NPDES 

Permits. 

SUMMARY:  Region  6  of  the 
Environmental  Protection  Agency  (EPA) 
today  issues  final  NPDES  General 
Permits  for  oil  and  gas  facilities  engaged 
in  field  exploration,  drilling,  well 
completion  and  treatment  operations 
and  production  activities  in  the  Coastal 
Subcategory  of  the  Oil  and  Gas 
Extraction  Point  Source  Category  in  the 
States  of  Louisiana  and  Texas.  Produced 
water  and  produced  sand  discharges  are 
not  authorized  by  these  general  permits 
but  will  be  regulated  under  separate 
general  coastal  permits. 

These  general  permits  prohibit  the 
discharge  of  drilling  fluids  and  drill 
cuttings.  The  general  permits  also  place 
limits  on  oil  and  grease,  total  suspended 
solids,  chemical  oxygen  demand, 
chlorides,  total  chromium,  zinc.  pH  and 
"no  free  oil"  in  treated  waste  water  from 
dewatering  activities  and  prohibit 
discharge  of  formation  test  fluids  to 
rivers,  lakes,  streams,  freshwater 
wetlands  and  intermediate  wetlands. 
These  permits  are  consistent  with  EPA 
guidelines  at  40  CFR  part  435.  subpart 
D  and  water  quality-biased  criteria  of  the 
Louisiana  Department  of  Environmental 
Quality  and  the  Texas  Railroad  and 
\Vater  Commissions. 
DATES:  These  permits  will  become 
effective  on  October  21. 1993. 
ADDRESSES:  Notifications  required  by 
these  permits  should  be  sent  to  the 
Water  Management  Division. 
Enforcement  Branch  (6W-EA).  EPA 
Region  6.  P.O.  Box  50625.  Dallas.  Texas 
75202. 

FOR  FURTHER  INFORMATtON  CONTACT: 
Copies  of  the  response  to  comments 
received  on  the  proposed  permits  can  be 
obtained  from  Ms.  Ellen  Caldwell.  EPA 
Region  6. 1445  Ross  Avenue,  E)allas. 
Texas  75202;  telephone:  (214)  655- 
7513. 

SUPPt.EMENTARY  INFORMATION:  EPA 
issues  these  general  permits  pursuant  to 
its  authority  under  section  402  of  the 
Clean  Water  Act  (CWA).  33  U.S.C.  1342. 
Except  as  noted  herein,  these  permits 
apply  to  all  Region  6  field  exploration 
drilling,  well  completion,  well 
treatment  and  production  activities, 
except  for  the  discharge  of  produced 


water  and  produced  sand,  from  facilities 
in  the  Coastal  Oil  and  Gas  Point  Source 
Extraction  Point  Source  Category  (40 
CFR  part  435,  subpart  D).  The  permits 
also  apply  to  facilities  which  would  be 
classified  Onshore  but  for  the  decision 
in  American  Petroleum  Institute  v.  EPA, 
661  F.2d  340  (5th  Cir.  1981).  The 
permits  do  not  apply  to  facilities  in  the 
Offshore  Subcategory  (40  CFR  part  435. 
subpart  A),  the  Onshore  Subcategory 
(subpart  C).  the  Agricultural  and 
Wildlife  Water  Use  Subcategory 
(subpart  E)  or  in  the  Stripper 
Subcategory  (subpart  F).  These  permits 
do  not  apply  to  "new  sources"  as 
defined  at  40  CFR  122.2,  nor  to 
operations  which  adversely  affect 
properties  listed  or  eligible  for  listing  in 
the  National  Register  of  Historic  Places. 
EPA  Region  6  proposed  to  issue  these 
permits  at  55  FR  23348  (June  7. 1990) 
and  provided  additional  notice  of  the 
proposal  in  the  New  Orleans  Times  and 
the  Houston  Post  on  June  3. 1990.  The 
comment  period  was  originally 
scheduled  to  end  on  July  23. 1990.  but 
was  extended  to  August  13. 1990.  The 
American  Petroleum  Institute  (API); 
Amoco  Corporation;  Conoco  Inc.;  Exxon 
Company,  IJ.S.A.:  Louisiana  Deftartment 
of  Environmental  Quality;  Louisiana 
Department  of  Natural  Resources; 
Louisiana  Department  of  Wildlife  and 
Fisheries;  Louisiana  Mid-Continent  Oil 
£md  Gas  Association  (LMOGA);  Kerr- 
McGee  Corporation;  Mobil  Exploration 
and  Producing  U.S.  Inc.;  Natural 
Resources  Defense  Council  (NRDC); 
Sierra  Club.  Delta  Chapter;  Project  Reef 
Keeper  Shell  Offshore  Inc.;  U.S. 
Department  of  the  Interior;  and  private 
citizens:  C  Batsk.  R.  Cook.  R.  Ernst,  J.A. 
Freeman.  M.T.  Gordon,  J.  Hi>tzen.  E. 
Johnsq^  G.  Mitchell.  J.  Morris.  P.  Oblak. 
L.  Reitman.  F.H.  Rudenberg.  D.  Silver. 
Spackman,  D.  Swanson.  J.  Toigo,  M. 
Valrass  submitted  comments  on  EPA's 
proposal  to  issue  this  permit.  EPA 
Region  6  has  considered  all  comments 
received.  In  some  instances,  minor 
wording  changes  in  the  final  permit  may 
differ  from  the  proposed  permit  to 
clarify  some  points  as  a  result  of 
comments.  These  final  permits  contain 
no  substantive  changes  from  the 
proposed  permits. 

State  Certification 

In  accordance  with  section  401(a)(1). 
EPA  may  not  issue  a  NPDES  pennit 
until  the  State  in  which  the  (^scharg^ 
will  occur  grants  or  waives  certification 
to  ensure  compliance  with  appropriate 
requirements  of  the  Act  and  State  law. 
The  State  of  Louisiana,  after  review  of 
the  permit,  has  certified  that  the 
Louisiana  permit  will  comply  with 
applicable  State  water  quality  standards 


or  limitations.  The  State  of  Texas  has 
waived  certification. 

The  Coastal  Zone  Management  Act 

In  accordance  with  section  307(c)(3) 
of  the  Coastal  Zone  Management  Act. 
the  Louisiana  Coastal  Zone  Management 
Division  of  the  Louisiana  Department  of 
Natural  Resources  has  reviewed  NPDES 
permit  LAG330000  and  found  its 
issuance  consistent  with  the  Louisiana 
Coastal  Resources  Program.  The  State  of 
Texas  has  no  coastal  zone  management 
program. 

The  Endangered  Species  Act 

The  Endangered  Species  Act  and  its 
implementing  regulations  (5  CFR  402) 
require  that  each  Federal  shall  ensure 
that  any  agency  action,  such  as  permit 
issuance,  will  not  jeopardize  the 
continued  existence  of  any  endangered 
species  or  result  in  the  destruction  or 
adverse  modification  of  their  critical 
habitats.  The  U.S.  Fish  and  Wildlife 
Service  has  concurred  with  Region  6's 
earlier  finding  that  the  issuance  of  this 
permit  is  "not  likely  to  adversely  affect 
any  endangered  or  threatened  species 
nor  adversely  affect  their  critical 
habitat." 

The  Marine  Protection,  Research  and 
Sanctuaries  Act 

The  Marine  Protection,  Research  and 
Sanctuaries  Act  (MPRSA)  of  1972 
regulates  the  dumping  of  all  types  of 
materials  into  ocean  waters  and 
establishes  a  permit  program  for  ocean 
dumping.  In  addition,  the  MPRSA 
establishes  the  Marine  Sanctuaries 
Program,  implemented  by  the  National 
Oceanographic  and  Atmospheric 
Administration  (NOAA).  which  requires 
NOAA  to  designate  ocean  waters  as 
marine  sanctuaries  for  the  purpose  of 
preserving  or  restoring  their 
conservation,  recreational,  ecological  or 
aesthetic  values.  There  are  presently  no 
existing  marine  sanctuaries  in  coastal 
waters  of  Louisiana  or  Texas. 

Economic  Impact 

The  Office  of  Management  and  Budget 
(OMB)  has  exempted  this  action  from 
the  review  requirements  of  Executive 
Order  12291  pursuant  to  section  8(b)  of 
that  order.  The  economic  and 
inflationary  effects  of  these  regulations 
(40  CFR  part  435)  on  which  these 
permits  are  based  were  evaluated  in 
accordance  with  Executive  Orders 
11821  and  12044. 

The  Paperwork  Reduction  Act 

The  information  collection  required 
by  these  permits  have  been  approved  by 
OMB  under  provisions  of  the  Paperwork 
Reduction  Act.  44  U.S.C.  3501  et.  seq. 
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in  submissions  made  for  the  NPDES 
permit  program  and  assigned  OMB 
control  numbers  2040-0088  (NPDES 
permit  application)  and  2040-0004 
(discharge  monitoring  reports).  All 
facilities  affected  by  these  permits  will 
need  to  submit  a  request  for  coverage 
under  either  the  Louisiana  or  Texas 
Coastal  Waters  general  permits.  EPA 
estimates  that  it  will  take  an  affected 
facility  three  hours  to  prepare  a  request 
for  coverage.  All  affected  facilities  will 
be  required  to  submit  discharge 
monitoring  reports  (DMR's).  EPA 
estimates  the  DMR  burden  will  be  36 
hours  per  facility  per  year. 

Regulatory  Flexibility  Act 

Pursuant  to  5  U.S.C.  605(b).  EPA 
region  6  certifies  that  these  general 
permits  will  not  have  a  significant 
impact  on  a  substantial  number  of  small 
entities.  This  certification  is  based  on 
the  fact  that  the  majority  of  parties 
regulated  by  this  permit  have  greater 
than  500  employees  and  are  not 
classified  as  small  business  under  the 
Small  Business  Administration 
regulations  established  at  49  FR  5024  et. 
seq.  (February  9, 1984).  These  facilities 
are  classified  as  Major  Group  13 — Oil 
and  Gas  Extraction  SIC1311  Crude 
Petroleum*  and  Natural  Gas.  For  those 
operators  having  fewer  than  500 
employees  this  permit  will  not  have 
significant  impact  as  the  e^uent  limits 
being  imposed  in  these  permits  are 
similar  to  those  being  included  in  state 
regulations  and  permits.  Moreover,  the 
permits  reduce  a  significant  burden  of 
applying  for  individual  permits,  on 
regulated  sources. 

Dated:  September  10, 1993. 
Jack  Ferguson, 

Director,  Water  Management  Division,  EPA 
Begion  6. 

General  Permit  Authorization  To 
Discharge  From  the  Oil  and  Gas 
Extraction  Point  Source  Category  to 
Coastal  Waters  of  Louisiana 

Permit  No.  LAG330000 

In  compliance  with  the  provisions  of 
the  Federal  Water  Pollution  Control  Act, 
as  amended  (33  U.S.C.  1251  et  seq:  the 
"Act"),  the  following  discharges  are 
authorized  from  coastal  oil  and  gas 
facilities  (defined  in  40  CFR  part  435, 
subpart  D)  to  receiving  waters, 
described  below  (encompassing  the 
coastal  waters  of  Louisiana)  in 
accordance  with  effluent  limitations, 
monitoring  requirements  and  other 
conditions  set  forth  in  parts  I,  II,  III,  and 
IV  thereof: 

Drilling  Fluids, 
Drill  Cuttings, 
Deck  Drainage, 


Sanitary  Wastes, 

Domestic  Wastes, 

Desalinization  Unit  Discharge, 

Diatomaceous  Earth  Filter  Media, 

Excess  Cement  Slurry, 

Uncontaminated  Ballast/Bilge  Water, 

Boiler  Blowdown, 

Blowout  Preventer  Control  Fluid, 

Well  Treatment  Fluids, 

Workover  Fluids, 

Completion  Fluids. 

Formation  Test  fluids,  .  '        - 

Treated  Wastewater  frorti  Dewatered  Drilling 

Fluids/Cuttings, 
Muds,  Cuttings,  and  Cement  at  the  Seafloor, 
Uncontaminated  Seawater. 
Uncontaminated  Freshwater. 

This  permit  authorizes  discharges  to 
waters  of  the  United  States  from 
Louisiana  Coastal  Subcategory  oil  and 
gas  facilities  engaged  in  field 
exploration,  drilling,  well  completion, 
and  well  treatment  operations. 
Produced  water,  produced  sand  and 
source  water  and  sand  discharges  are 
excluded  from  coverage  under  this 
general  permit,  but  will  however,  be 
regulated  under  a  separate  general 
coastal  permit. 

For  the  purpose  of  this  NPDES  general 
permit.  Coastal  Subcategory  facilities 
means  oil  and  gas  facilities  associated 
with  a  wellhead  located  in  waters  of  the 
United  States  (including  wetlands),  as 
defined  at  40  CFR  122.2,  landward  of 
the  inner  boundary  of  the  territorial  seas 
and  those  wells  in  the  geographic  area 
(land  and  water  areas)  suspended  from 
the  Onshore  Subcategory  described  in 
40  CFR  part  435,  subpart  C  The  term 
wetlands  means  "those  surface  areas 
which  are  inundated  or  saturated  by 
surface  or  ground  water  at  a  frequency 
and  duration  sufficient  to  support,  and 
that  under  normal  circumstances  do 
support,  a  prevalence  of  vegetation 
typically  adapted  for  life  in  saturated 
soil  conditions.  Wetlands  generally 
include  swamps,  marshes,  bogs  and 
similar  areas".  Territorial  seas  refers  to 
"the  belt  of  the  seas  measured  from  the 
line  of  ordinary  low  water  along  that 
portion  of  the  coast  which  is  direct 
contact  with  the  open  sea  and  the  line 
marking  the  seaward  limit  of  inland 
waters,  and  extending  seaward  a 
distance  of  three  miles."  (See  Clean 
Water  Act  Section  502). 

The  coastal  permit  area  as  described 
in  the  regulations  is  broad  by  definition 
and  includes  all  rivers,  streams  and 
lakes,  bays,  estuaries  and  wetlands  that 
occur  inland  of  the  territorial  seas.  The 
coastal  subcategory  also  includes  the 
geographic  area  along  the  coast  of  Texas 
and  Louisiana  (Chapman  line  area) 
which  was  originally  defined  as  coastal 
in  EPA's  1976  Interim  Final  Regulations 
for  the  onshore  subcategory  (See 
Suspension  of  Regulations,  47  FR 


31554,  July  21, 1982).  A  facility  is 
considered  to  be  covered  under  the 
proposed  general  permit  if  the  location 
of  the  wellhead  is  within  the  described 
permit  area. 

This  permit  does  not  authorize 
discharge  from  "new  sources"  as 
defined  in  40  CFR  122.2.  This  permit 
also  does  not  authorize  discharges  from 
oil  and  gas  extraction  operations  which 
adversely  affect  properties  listed  or 
eligible  for  listing  in  the  National 
Register  of  Historic  Places. 

This  permit  shall  become  effective  on 
October  21, 1993. 

This  permit  and  the  authorization  to 
discharge  shall  expire  at  midnight.  October 
21,  1998. 

Signed  this  September  7, 1993. 

Myron  O.  Knudson,  P.E., 

Director,  Water  Management  Division,  EPA 
Region  6. 

Parti 

Section  A.  General  Permit  Coverage 

1.  Intent  to  be  Covered 

Written  notification  of  intent  to  be 
covered,  including  the  legal  name  and 
address  of  the  operator,  the  lease  (or 
lease  block)  number  assigned  by  the 
I-ouisiana  Minerals  Board  or,  if  none, 
the  name  commonly  assigned  to  the 
lease  area,  and  the  number  and  type  of 
facilities  located  within  the  lease  (or 
lease  block)  shall  be  submitted: 

(a)  By  operators  in  leases  (or  lease 
blocks)  that  are  located  within  the 
geographic  scope  of  this  permit,  within 
45  days  of  the  effective  date  of  this 
permit. 

Note:  Operators  must  request  coverage 
under  this  general  (lermit  or  have  an  effective 
individual  permit. 

(b)  By  operators  of  leases  (or  lease 
blocks)  obtained  subsequent  to  the 
effective  date  of  this  permit  fourteen 
days  prior  to  the  commencement  of 
discharge. 

2.  Termination  of  Operations 

Lease  (or  lease  block)  operators  shall 
notify  the  Regional  Administrator 
within  60  days  after  the  permanent 
termination  of  discharges  from  their 
facilities.  In  addition,  lease  (or  lease 
block)  operators  shall  notify  the 
Regional  Administrator  within  30  days 
of  any  transfer  of  ownership. 

Section  B.  NPDES  Individual  Versus 
General  Permit  Applicability 

1.  The  Regional  Administrator  May 
Require  Application  for  an  Individual 
NPDES  Permit 

The  Regional  Administrator  may 
require  any  person  authorized  by  this 
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permit  to  apply  for  and  obtain  an 
individual  NPDES  permit  *irhen: 

(a)  The  discharge{s)  is  a  significant 
contributor  of  f)ollution; 

(b)  The  discharger  is  not  in 
compliance  with  the  conditions  of  this 
permit; 

(c)  A  change  has  occurred  in  the 
availability  of  the  demonstrated 
technology  or  practices  for  the  control 
or  abatement  of  pollutants  applicable  to 
the  point  sources: 

(d)  Effluent  limitation  guidelines  are 
promulgated  for  point  sources  covered 
by  this  permit; 

(e)  A  Water  Quality  Management  Plan 
containing  requirements  applicable  to 
such  point  source  is  approved; 

(f)  The  point  source(s)  covered  by  this 
permit  no  longer 

(1)  Involve  the  same  or  substantially 
similar  types  of  operations; 

(2)  Discharge  the  same  types  of 
wastes; 

(3)  Require  the  same  effluent 
limitations  or  operating  conditions; 

(41  Require  the  same  or  similar 

monitoring;  or 
(5)  In  the  opinion  of  the  Regional 
Administrator,  are  more 
appropriately  controlled  under  an 
individual  permit  than  under  a 
general  permit. 
The  Regional  Administrator  may 
require  any  operator  authorized  by  this 
permit  to  apply  for  an  individual 
NPDES  permit  only  if  the  operator  has 
been  notified  in  writing  that  a  permit 
application  is  required. 

2.  An  Individual  NPC«S  Permit  May  Be 
Requested 

(a)  Any  operator  authorized  by  this 
permit  may  request  to  be  excluded  from 
the  coverage  of  this  general  permit  by 
applying  for  an  individual  permit.  The 
operator  shall  submit  an  application 
together  with  the  reasons  supporting  the 
request  to  the  Regional  Administrator 
no  later  than  December  20. 1993. 

(b)  When  an  individual  NPDES  permit 
is  issued  to  an  operator  otherwise 
subject  to  this  general  permit,  the 
applicability  of  this  permit  to  the  owner 
or  of)erator  is  automatically  terminated 
on  the  effective  date  of  the  individual 
permit 

3.  General  Permit  Coverage  May  Be 
Requested 

A  source  excluded  from  coverage 
under  this  general  permit  solely  because 
it  already  has  an  individual  permit  may 
request  that  its  individual  permit  be 
revoked,  and  that  it  be  covered  by  this 
general  permit  Upon  revocation  of  the 
individual  permit,  this  general  permit 
shall  apply  to  the  source  after  the 
notification  of  intent  to  be  covered  is 
filed  (see  A.l.  above). 


Part  II 

Section  A.  Effluent  Limitations  and 
Monitoring  Requirements 

Specific  effluent  limitations  and 
monitoring  requirements  are  discussed 
below.  They  are  organized  by  the  type 
of  discharge  in  the  text,  and  by 
discharge  type,  effluent  limitation  and 
monitoring  requirements  in  Table  1. 

1.  E>rilling  Fluids 

(a)  Applicability.  Permit  conditions 
apply  to  all  drilling  fluids  (muds)  that 
are  discharged,  including  fluids 
adhering  to  cuttings. 

(b)  Pmhibitions.  This  permit  prohibits 
the  discharge  of  all  drilling  fluids. 

2.  Drill  Cuttings 

Special  Note:  The  permit  prohibitions  and 
limitations  that  apply  to  drilling  fluids  also 
apply  to  drilling  fluids  that  adhere  to  drill 
cuttings.  Any  [lermit  condition  that  applies 
to  the  drilling  fluid  system,  therefore,  also 
applies  to  cuttings  discharges. 

(a)  Prohibitions.  This  permit  prohibits 
the  discharge  of  drill  cuttings. 

3.  Treated  Waste  water  From  Drilling 
Fluids/Cuttings.  Dewatering  Activities 
and  Pit  Closure  Activities 

(a)  Applicability.  Treated  waste  water 
from  dewatered  drill  site  reserve  pits, 
shale  barges,  ring  levees  and  inactive/ 
abandoned  reserve  pits,  mud  tanks  and 
effluents  from  solids  control  systems. 

(b)  Limitations.  Free  Oil.  Discharges 
containing  free  oil  are  prohibited  as 
determin^  by  a  visual  sheen  on  the 
surface  of  the  receiving  water.  Discharge 
is  authorized  only  at  times  when  visual 
sheen  observation  is  possible. 
Monitoring  must  be  accomplished  once 
per  day,  when  discharging.  The  number 
of  days  a  sheen  is  detected  must  be 
recorded. 

(Exception)  Treated  waste  water  may 
be  discharged  at  any  time  if  the  operator 
uses  the  static  sheen  method  for 
detecting  free  oiL 

Oil  and  Grease.  Treated  waste  water 
must  meet  a  15  mg/1  daily  maximum 
limitation. 

Total  Suspended  Solids.  Treated 
wastewater  shall  not  exceed  50  mg/1 
daily  maximum. 

chemical  Oxygen  Demand.  Treated 
wastewater  shall  not  exceed  125  mg/1 
daily  maximum. 

ph.  Discharges  of  treated  wastewater 
must  meet  a  pH  limitation  of  not  less 
than  6.0  and  not  greater  than  9.0  at  the 
point  of  discharge. 

Chlorides.  Treated  wastewater  shall 
not  exceed  a  500  mg/1  daily  maximum 
discharge  limitation. 

Total  Chromium.  Discharges  of 
treated  wastewater  shall  meet  a  0.5 
mg/1    daily  maximum  limitation. 


Zinc.  Treated  wastewater  shall  not 
exceed  5.0  mg/1  daily  maximum  for 
zinc. 

Monitoring.  The  monitoring  frequency 
for  the  above  limitations  are  once  per 
day  when  discharging.  However,  if  the 
effluent  is  batch  treated  and  discharged, 
the  monitoring  requirements  for  all 
effluent  characteristics  are  once  per 
discharge  event  by  grab  sample. 

(c)  Other  Monitoring  Volume.  The 
volume  (bbls)  of  discharged  treated 
wastewater  must  be  estimated  once  per 
day,  when  discharging.  If  the  effluent  is 
being  batch  treated  and  discharged  then 
the  estimated  volume  discharged  in 
barrels  must  be  recorded  per  discharge 
event. 

4.  E)eck  Drainage 

(a)  Limitations — Free  Oil.  Discharges 
containing  free  oil  are  prohibited  as 
determined  by  a  visual  sheen  on  the 
surface  of  the  receiving  water. 
Monitoring  must  be  accomplished  once 
per  day.  when  discharging  during 
conditions  when  an  observation  of  a 
sheen  is  possible  and  when  the  facility 
is  manned.  The  number  of  days  a  sheen 
is  detected  must  be  recorded. 

(b)  Other  Monitoring  Volume.  Once 
per  month,  the  total  monthly  volume 
(bbl)  must  be  estimated. 

5.  Formation  Test  Fluid 

(a)  Prohibitions.  There  shall  be  no 
discharge  of  formation  test  fluids  to 
lakes,  rivers,  streams,  freshwater 
wetlands  or  intermediate  wetlands.  In 
addition,  discharges  are  prohibited  to 
wildlife  refuges,  game  preserves,  scenic 
streams,  or  other  specially  protected 
lakes  or  waterbodies. 

(Note)  Freshwater  and  intermediate 
wetland  areas,  wildlife  refuges  and 
game  preserves  can  be  identified  from 
the  1978  Vegetative  Type  Map  of 
Louisiana  (or  any  subsequent  revisions). 
published  by  the  Louisiana  Department 
of  Wildlife  and  Fisheries.  The  listing  of 
scenic  streams  in  Louisiana  is  found  in 
the  Louisiana  Department  of  Wildlife 
and  Fisheries  publication  "Natural  and 
Scenic  Streams  S^/stem".  (1981). 

(Exception)  Discharge  of  formation 
test  fluids  is  allowed  to  the  Mississippi 
River  below  Venice.  Atchafalaya  Rilver 
below  Morgan  City,  and  Wax  Lake 
Outlet.  Discharges  are  also  allowed  to 
waterbodies  and  adjacent  wetlands  in 
brackish  or  saline  marsh  areas. 

(b)  Limitations — Free  Oil.  Discharges 
containing  free  oil  are  prohibited  as 
determined  by  a  visual  sheen  on  the 
surface  of  the  receiving  water.  Discharge 
is  authorized  only  at  times  when  visual 
sheen  observation  is  possible. 
Monitoring  must  be  accomplished  once 
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per  discharge.  The  number  of  days  a 
sheen  is  detected  must  be  recorded. 

(Exception)  Formation  test  fluids  may 
be  discharged  at  any  time  if  the  operator 
uses  the  static  sheen  method  for 
detecting  free  oil. 

pH.  Discharges  of  formation  test  fluid 
must  meet  a  pH  limitation  of  not  less 
than  6.0  and  not  greater  than  9.0.  A  grab 
sample  must  be  taken  once  per 
discharge.  Any  spent  acidic  test  fluids 
shall  be  neutralized  before  discharge 
such  that  the  pH  at  the  point  of 
discharge  meets  the  limitation. 

(c)  Other  Monitoring.  Volume.  Once 
per  discharge,  the  total  volume  reported 
as  number  of  barrels  sent  downhole 
during  testing  and  the  number  of  barrels 
discharged  shall  be  estimated  and 
reported  once  per  month. 

6.  Well  Treatment  Fluids.  Completion 
Fluids,  Workover  Fluids 

(a)  Pmhibitions.  There  shall  be  no 
discharge  of  well  completion,  treatment 
or  woikover  fluids  to  lakes,  rivers, 
streams,  or  freshwater  wetlands  or 
intermediate  wetlands.  In  addition, 
discharges  are  prohibited  to  wildlife 
refuges,  game  preserves,  scenic  streams, 
or  other  specially  protected  lakes  or 
waterbodies. 

N<»te:  Freshwater  and  intermediate  wetland 
areas,  wildlife  refuges  and  game  preserves 
can  be  identified  from  the  1978  Vegetative 
Type  Map  of  the  Louisiana  (or  any 
subsequent  revisions),  published  by  the 
Louisiana  Department  of  Wildlife  and 
Fisheries.  The  listing  of  scenic  streams  in 
Louisiana  is  found  in  the  lx)uisiana 
Department  of  Wildlife  and  Fisheries 
publication  "Natural  and  Scenic  Streams 
System".  (1981). 

(Exception)  Discharge  of  well 
completion,  treatment  or  workover 
fluids  are  allowed  on  the  Mississippi 
River  below  Venice.  Atchafalaya  River 
below  Morgan  Gty,  and  Wax  Lake 
Outlet.  Discharges  are  also  allowed  to 
waterbodies  and  adjacent  wetlands  in 
brackish  or  saline  marsh  areas. 

Priority  (Toxic)  Pollutants.  For  well 
treatment  fluids,  completion  fluids,  and 
workover  fluids,  the  discharge  of 
priority  pollutants  (see  Appendix  A)  is 
prohibited,  except  in  trace  amoimts.  If 
well  completion,  treatment  or  workover 
fluids  are  discharged,  the  i>ermittee  is 
required  to  retain  records  indicating  that 
the  discharge  did  not  contain  priority 
pollutants,  except  in  trace  amounts. 
Certification  on  DMR's  will  suffice  for 
priority  pollutant  limits. 

Information  on  the  specific  chemical 
composition  of  additives  used  in  these 
fluids,  and  their  concentrations  in  the 
fluid,  must  be  recorded  if  priority 
pollutants  are  present,  in  any  amount, 
in  these  additives. 


(b)  Limitations — Free  Oil.  Discharges 
containing  fne  oil  are  prohibited  as 
determined  by  a  visual  sheen  on  the 
surface  of  the  receiving  water.  Discharge 
is  authorized  only  at  times  when  visual 
sheen  observation  is  possible. 
Monitoring  must  be  accomplished  once 
per  day,  when  discharging.  The  number 
of  days  a  sheen  is  detected  must  be 
recorded. 

(Exception)  well  treatment  fluids, 
completion  fluids,  or  workover  fluids 
may  be  discharged  at  ar.y  time  if  the 
operator  uses  the  static  sheen  method 
for  detecting  fr^e  oil. 

pH.  Well  treatment,  completion  and 
workover  fluids  must  meet  a  pH 
limitation  of  not  less  than  6.0  and  not 
greater  than  9.0  prior  to  being 
discharged.  Sampling  must  be 
accomplished  once  per  day  when 
discharging. 

(c)  Other  Monitoring — Volume.  Once 
per  month,  the  discharge  volume  (bbls) 
must  be  estimated. 

7.  Sanitary  Waste 

(a)  Prohibitions — Solids.  No  floating 
solids  may  be  discharged. 

(b)  Limitations — Biological  Oxygen 
Demand  (BODS).  Sanitary  waste 
discharges  must  meet  a  45  mg/1  daily 
maximum  limitation.  A  grab  sample 
must  be  collected  and  analyzed  once  per 
quarter. 

Total  Suspended  Solids.  Sanitary 
waste  discharges  shall  meet  a  45  mg/1 
daily  maximum  limitation.  A  grab 
sample  shall  be  collected  and  analyzed 
once  per  quarter. 

Fecal  Coliform.  Sanitary  waste 
discharges  must  meet  a  daily  maximum 
limitation  of  200/100  ml  for  fecal 
coliform.  A  grab  sample  must  be  taken 
and  analyzed  once  per  week. 

Note:  In  specific  water  bc<1ies  designated 
by  the  State  for  o>.?ter  propagation,  the  mean 
probable  number  (MPN)  of  fecal  coliform 
allowed  shall  not  exceed  14  per  100  ml,  and 
not  more  than  10%  of  samples  shall  exceed 
an  MPN  of  43  per  100  ml  for  a  five-tube 
decimal  dilution  test  in  those  areas  most 
probably  exposed  to  fecal  omtamination 
during  the  most  unfavorable  hydrographic 
and  pollution  conditions. 

(c)  Other  Monitoring — Flow.  Once  per 
month,  the  average  flow  (million  gallons 
per  day:  MOD)  must  be  estimated. 

8.  E>omestic  Waste 

(a)  Prohibitions — Solids.  This  permit 
prohibits  the  discharge  of  "garbage" 
including  food  wastes  (comminuted  or 
not),  incineration  ash  and  clinkers. 
Neither  Fish  and  fish  debris  from  fish 
cleaning  stations  nor  graywater  is 
considered  garbage  under  this 
definition. 


9.  Excess  Cement  Slurry 

(a)  Prohibitions  There  shall  be  no 
discharge  of  excess  cement  slurry  to 
lakes,  rivers,  streams,  or  freshwater 
wetlands  or  intermediate  wetlands.  In 
addition,  discharges  are  prohibited  to 
wildlife  refuges,  game  preserves,  scenic 
streams,  or  other  specially  protected 
lakes  or  waterbodies. 

Note:  Freshwater  and  intermediate  wetland 
areas,  wildlife  refuges  and  game  preserves 
can  be  identified  ham  the  1978  Vegetative 
Type  Map  of  the  LdOuisiana  (or  any 
subsequent  revisions),  published  by  the 
Louisiana  Department  of  Wildlife  and 
Fisheries.  The  listing  of  scenic  streams  in 
Ixniisiana  is  found  in  the  Louisiana 
Department  of  Wildlife  and  Fisheries 
publication  "Natural  and  Scenic  Streams 
System",  (1981). 

(Exception)  Discharge  of  excess 
cement  slurry  is  allowed  on  the 
Mississippi  River  below  Venice, 
Atchafalaya  River  below  Morgan  City. 
and  Wax  Lake  Outlet.  Dischai^s  are 
also  allowed  to  waterbodies  and 
adjacent  wetlands  in  brackish  or  saline 
marsh  areas. 

(b)  Limitations — Free  Oil.  Discharges 
containing  free  oil  are  prohibited  as 
determined  by  a  visual  sheen  on  the 
surface  of  the  receiving  water.  Discharge 
is  authorized  only  at  times  when  visual 
sheen  observation  is  possible. 
Monitoring  must  be  accomplished  once 
per  day.  when  discharging.  The  number 
of  days  a  sheen  is  detected  must  be 
recorded. 

(Exception)  Excess  cement  slurry  may 
be  dischai^d  at  any  time  if  the  operator 
uses  the  static  sheen  method  for 
detecting  free  oil. 

10.  Miscellaneous  Dischai^es 

Desalinization  Unit  Discharge. 
Blowout  Preventer  Fluid, 
Uncontaminated  Ballast  Water, 
Uncontaminated  Bilge  Water,  Mud. 
Cuttings,  and  Cement  at  the  Seafloor, 
Uncontaminated  Seawater, 
Uncontaminated  Freshwater,  Boiler 
Slowdown,  Diatomaceous  Earth  Filter 
Media,  Uncontaminated  Freshwater 
including  potable  water  releases  during 
tank  transfer  and  emptying  operations 
and  condensate  ftxim  air  conditioner 
units. 

(a)  Limitations  Free  Oil.  Discharges 
containing  free  oil  are  prohibited  as 
determined  by  a  visual  sheen  on  the 
surface  of  the  receiving  water. 
Monitoring  must  be  accomplished  once 
per  day,  when  discharging  during 
conditions  when  an  observation  of  a 
sheen  is  possible.  Discharge  is 
authorized  only  at  times  when  visual 
sheen  observation  is  possible.  The 
number  of  days  a  sheen  is  detected  must 
be  recorded. 


\ 


49130  Federal  Register  /  Vol.  58.  No.  181  /  Tuesday.  September  21.  1993  /  Notices 


(Exception)  Miscellaneous  discharges 
may  occur  at  any  time  if  the  operator 
uses  the  static  sheen  method  for 
detecting  free  oil. 

11.  Other  Discharge  Conditions 

(a)  Prohibitions— Halogenated  Phenol 
Compounds.  There  shall  be  no 
discharge  of  halogenated  phenol 
compounds. 

Hubbish.  Trash,  and  Other  Refuse. 
The  discharge  of  any  solid  material  not 
authorized  in  the  permit  (as  described 
above)  is  prohibited. 

(b)  Limitations — Floating  Solids  or 
Visible  Foam.  There  shall  be  no 
discharge  of  floating  solids  or  visible 
foam  in  other  than  trace  amounts. 

Surfactants,  Dispersants,  and 
Detergents.  The  discharge  of  surfactants, 
dispersants,  and  detergents  used  to 
wash  working  areas  shall  be  minimized 
except  as  necessary  to  comply  with 
applicable  State  and  Federal  safety 
requirements. 

Section  B.  Other  Conditions 

1.  Samples  of  Wastes 

If  requested,  the  permittee  shall 
provide  EPA  with  a  sample  of  any  waste 
in  a  manner  specified  by  the  Agency. 

Partni 

Section  A.  General  Conditions 

1.  Introduction 

In  accordance  with  the  provisions  of 
40  CFR  122.41,  et.  seq.,  this  permit 
incorporates  by  reference  all  conditions 
and  requirements  applicable  to  NPDES 
Permits  set  forth  in  the  Clean  Water  Act, 
as  amended,  (hereinafter  known  as  the 
"Act")  as  well  as  ALL  applicable  CFR 
regulations. 

2.  Duty  to  Comply 

The  permittee  must  comply  with  all 
conditions  of  this  permit.  Any  permit 
noncompliance  constitutes  a  violation 
of  the  Clean  Water  Act  and  is  grounds 
for  enforcement  action  or  for  requiring 
a  permittee  to  apply  for  and  obtain  an 
individual  NPDES  permit. 

3.  Toxic  Pollutants 

Notwithstanding  UI.A.S  below,  if  any 
toxic  effluent  standard  or  prohibition 
(including  any  schedule  of  compliance 
specified  in  such  effluent  standard  or 
prohibition]  is  promulgated  under 
section  307(a)  of  the  Clean  Water  Act  for 
a  toxic  pollutant  which  is  present  in  the 
discharge  and  that  standard  or 
prohibition  is  more  stringent  than  any 
limitation  on  the  pollutant  in  this 
permit,  this  permit  shall  be  modified  or 
revoked  and  reissued  to  conform  to  the 
toxic  effluent  standard  or  prohibition 
and  the  permittee  so  notified. 


The  permittee  shall  comply  with 
effluent  standards  or  prohibitions 
established  under  section  307(a)  of  the 
Clean  Water  Act  for  toxic  pollutants 
within  the  time  provided  in  the 
regulations  that  established  those 
standards  or  prohibitions,  even  if  the 
permit  has  not  yet  been  modified  to 
incorporate  the  requirement. 

4.  Duty  to  Reapply 

If  the  permittee  wishes  to  continue  an 
activity  regulated  by  this  permit  after 
the  expiration  date  of  this  permit,  the 
permittee  must  submit  notice  of  intent 
to  be  covered  and  must  apply  for  a  new 
permit.  Continuation  of  the  expiring 
permit  shall  be  governed  by  regulations 
at  40  CFR  122.6  and  any  subsequent 
amendments. 

5.  Permit  Flexibility 

This  permit  may  be  modified,  revoked 
and  reissued,  or  terminated  for  cause 
including,  but  not  limited  to,  the 
following  (see  40  CFR  122.62-64): 

(a)  Violation  of  any  terms  or  conditions  of 
this  permit: 

(b)  Obtaining  this  permit  by 
misrepresentation  or  failure  to  disclose  fully 
all  relevant  foots: 

(c)  A  change  in  any  condition  that  requires 
either  a  temporary  or  a  permanent  reduction 
or  elimination  of  the  authorized  discharge;  or 

(d)  A  determination  that  the  permitted 
activity  endangers  human  health  or  the 
environment  and  can  only  be  regulated  to 
acceptable  levels  by  permit  modification  or 
termination. 

The  filing  of  a  request  by  the 
permittee  for  a  permit  modification, 
revocation  and  reissuance,  or 
termination,  or  a  notification  of  planned 
changes  or  anticipated  noncompliance, 
does  not  stay  any  permit  condition. 

This  permit  shall  be  modified,  or 
alternatively,  revoked  and  reissued,  to 
comply  with  any  applicable  effluent 
standard  or  limitation  issued  or 
approved  under  sections  301.  304,  and 
307  of  the  Clean  Water  Act,  if  the 
effluent  standard  or  limitation  so  issued 
or  approved: 

(aj  Contains  different  conditions  or 
limitations  than  any  in  the  permit;  or 

(b)  Controls  any  pollutant  not  limited 
in  the  permit. 

The  permit  as  modified  or  reissued 
under  this  paragraph  shall  also  contain 
any  other  requirements  of  the  Act  then 
applicable. 

6.  Property  Rights 

The  issuance  of  this  permit  does  not 
convey  any  property  rights  of  any  sort, 
or  any  exclusive  privileges,  nor  does  it 
authorize  any  injury  to  private  property 
or  any  invasion  of  personal  rights,  nor 
any  infringement  of  Federal.  State,  or 
local  laws  or  regulations. 


7.  Duty  to  Provide  Information 

The  permittee  shall  furnish  to  the 
Regional  Administrator,  within  a 
reasonable  time,  any  information  which 
the  Regional  Administrator  may  request 
to  determine  whether  cause  exists  for 
modifying,  revoking  and  reissuing,  or 
terminating  this  permit,  or  to  determine 
compliance  with  this  permit.  The 
permittee  shall  also  furnish  to  the 
Regional  Administrator  upon  request, 
copies  of  records  required  to  be  kept  by 
this  permit. 

8.  Civil  and  Criminal  Liability 

Except  as  provided  in  permit 
conditions  on  "Bypassing"  and 
"Upsets"  (see  ra.B.4  and  III.B.5). 
nothing  in  this  permit  shall  be 
construed  to  relieve  the  permittee  from 
civil  or  criminal  penalties  for 
noncompliance.  Any  false  or  misleading 
misrepresentation  or  concealment  of 
information  required  to  be  reported  by 
the  provisions  of  the  permit,  the  Act.  or 
applicable  CFR  regulations  which 
avoids  or  effectively  defeats  the 
regulatory  purpose  of  the  permit  may 
subject  the  permittee  to  criminal 
enforcement  pursuant  to  18  U.S.C. 
Section  1001. 

9.  Oil  and  Hazardous  Substance 
Liability 

Nothing  in  this  ()ermit  shall  be 
construed  to  preclude  the  institution  of 
any  legal  action  or  relieve  the  permittee 
from  any  responsibilities,  liabilities,  or 
penalties  to  which  the  permittee  is  or 
may  be  subject  under  Section  311  of  the 
Clean  Water  Act. 

10.  State  Laws 

Nothing  in  this  f>ermit  shall  be 
construed  to  preclude  the  institution  of 
any  legal  action  or  relieve  the  permittee 
from  any  responsibilities,  liabilities,  or 
penalties  established  pursuant  to  any 
applicable  State  law  or  regulation  under 
authority  preserved  by  section  510  of 
the  Clean  Water  Act. 

11.  Severability 

The  provisions  of  this  permit  are 
severable,  and  if  any  provision  of  this 
permit  or  the  application  of  any 
provision  of  this  permit  to  any 
circumstance  is  beld  invalid,  the 
application  of  such  provision  to  other 
cinnunstances.  and  the  remainder  of 
this  permit,  shall  not  be  affected 
thereby. 
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Section  B.  Operation  and  Maintenance 
of  Pollution  Controls 

1.  Need  To  Halt  or  Reduce  Not  a 
Defense 

It  shall  not  be  a  defense  for  a 
permittee  in  an  enforcement  action  that 
it  would  have  been  necessary  to  halt  or 
reduce  the  permitted  activity  in  order  to 
maintain  compliance  with  the 
conditions  of  this  permit. 

2.  Duty  To  Mitigate 

The  permittee  shall  taice  all 
reasonable  steps  to  minimize  or  prevent 
any  discharge  in  violation  of  this  permit 
which  has  a  reasonable  likeUhood  of 
adversely  affecting  human  health  or  the 
environment. 

3.  Proper  Operation  and  Maintenance 

The  permittee  shall  at  all  times 
properly  operate  and  maintain  all 
facilities  and  systems  of  treatment  and 
control  (and  related  appurtenances)  that 
are  installed  or  used  by  the  permittee  to 
achieve  compliance  with  the  conditions 
of  this  permit.  Proper  operation  and 
maintenance  also  includes  adequate 
laboratory  controls  and  appropriate 
quality  assurance  procedures.  This 
provision  requires  the  operation  of 
backup  or  auxiliary  facilities  or  similar 
systems  that  are  installed  by  a  pennittee 
only  when  the  operation  b  necessary  to 
achieve  compliance  with  the  ccuiditions 
of  the  permit. 

4.  Bypass  of  Treatment  Facilities 

(a)  Definitions.  (1)  "Bypass"  means 
the  intentional  diversion  of  waste 
streams  from  any  portion  of  a  treatment 
facility. 

(2)  "Severe  profwrty  damage"  means 
substantial  physical  damage  to  property, 
damage  to  the  treatment  facilities  that 
causes  them  to  become  inoperable,  or 
substantial  and  permanent  loss  of 
natural  resources  that  can  reasonably  be 
expected  to  occur  in  the  absence  of  a 
bypass.  Severe  property  damage  does 
not  mean  economic  loss  caused  by 
delays  in  production. 

(b)  Bypass  not  exceeding  limitations. 
The  permittee  may  allow  any  bypass 

to  occur  that  does  not  cause  effluent 
limitations  to  be  exceeded,  but  only  if 
it  alto  is  for  essential  maintenance  to 
assure  efBdent  operation.  These 
bypasses  are  not  subject  to  the 
provisions  of  Section  B,  paragraphs  4.c 
and  4.d  of  this  section. 

(c)  Notice.  (1)  Anticipated  bypass.  If 
the  permittee  knows  in  advance  of  the 
need  for  a  bypass,  it  shall  submit  prior 
notice,  if  possible  at  least  ten  days 
before  the  date  of  the  bypass. 

(2)  Unanticipated  bypass.  The 
permittee  shall  submit  notice  of  an 


unanticipated  bypass  as  required  in 
Section  D,  paragraph  6  (24-hour 
reporting). 

(d)  Prohibition  of  Bypass.  (1)  Bypass 
is  prohibited,  and  the  Regional 
Administrator  may  take  enforcement 
action  against  a  permittee  for  bypass, 
unless: 

(a)  Bypass  was  unavoidable  to  prevent 
loss  of  life,  personal  injury,  or  severe 
property  damage; 

(b)  There  were  no  feasible  alternatives 
to  the  bypass,  such  as  the  use  of 
auxiliary  treatment  facilities,  retention 
of  untreated  wastes,  ox  maintenance 
during  normal  periods  of  equipment 
downtime.  This  condition  is  not 
satisfled  if  adequate  back-up  equipment 
should  have  been  installed  in  the 
exercise  of  reasonable  engineering 
judgment  to  prevent  a  bypass  that 
occurred  during  normal  periods  of 
equipment  downtime  or  preventive 
maintenance;  and 

(c)  The  permittee  submitted  notices  as 
reauired  under  Section  B,  paragraph  4.c. 

(2)  The  Regional  Administrator  may 
approve  an  anticipated  bypass,  after 
considering  its  adverse  effects,  if  the 
Regional  Administrator  determines  that 
it  will  meet  the  th-ee  conditions  listed 
above  in  Section  B,  paragraph  4.d.(l). 

5.  Upset  Cmiditions 

(a)  Definition.  "Upeet"  means  an 
exceptional  incident  in  which  there  is 
unintentional  and  temporary 
noncompliance  with  technology-based 
permit  effluent  limitations  because  of 
factors  bejrond  the  reasonable  control  of 
the  permittee.  An  upset  does  not 
include  noncompliance  to  the  extent 
caused  by  operat;  onal  error,  improperly 
designed  treatment  facilities,  inadequate 
treatment  facilities,  lack  of  preventive 
maintenance,  or  careless  or  improper 
operation. 

(b)  Effect  of  an  Upset.  An  upset 
constitutes  an  affirmative  defense  to  an 
action  brought  for  noncompliance  with 
such  technology-based  permit  effluent 
limitatioiu  if  the  requirements  of 
Section  B,  paragraph  5.(c)  are  met.  No 
determination  made  during 
administrative  review  of  claims  that 
noncompliance  was  caused  by  upset, 
and  before  an  action  for  noncompliance, 
is  final  administrative  action  subject  to 
judicial  review. 

(c)  Conditions  Necessary  for  a 
Demonstration  of  Upset  A  permittee 
who  wishes  to  establish  the  affirmative 
defense  of  upset  shall  demonstrate, 
through  properly  signed, 
contemporaneous  operating  logs,  or 
other  relevant  evidence,  that: 

(1)  An  upset  ocoirred  and  that  the 
permittee  can  identify  the  cause(s)  of 
the  upset; 


(2)  The  permitted  facility  was  at  the 
time  being  properly  operated; 

(3)  The  permittee  submitted  notice  of 
the  upset  as  required  in  Section  D, 
paragraph  5;  and, 

(4)  The  permittee  complied  with  any 
remedial  measures  required  under 
section  B,  paragraph  2. 

(d)  Buraen  of  proof  In  any 
enforcement  proceeding  the  permittee 
seeking  to  establish  the  occurrence  of  an 
upset  has  the  burden  of  proof. 

6.  Removed  Substances 

Solids,  sludges,  Tilter  backwash,  or 
other  pollutants  removed  in  the  course 
of  treatment  or  control  of  wastewaters 
shall  be  disposed  of  in  a  manner  such 
as  to  prevent  any  pollutant  from  such 
materials  from  entering  navigable 
waters.  Any  substance  specifically  listed 
within  this  permit  may  be  discharged  in 
accordance  with  sfiecified  conditions, 
terms,  or  limitations. 

Section  C.  Monitoring  and  Records 

1.  Inspection  and  Entry 

The  p«mittee  shall  allow  the 
Regional  Administrator  or  an  authorized 
representative,  upon  the  presentation  of 
credentials  and  other  documents  as  may 
be  required  by  law,  to: 

(a)  Enter  upon  the  permittee's 
premises  where  a  regulated  facility  or 
activity  is  located  or  conducted,  or 
where  records  must  be  kept  under  the 
conditions  of  this  permit; 

(b)  Have  access  to  and  copy,  at 
reasonable  times,  any  records  that  must 
be  kept  under  the  conditions  of  this 
permit; 

(c)  Inspect  at  reasonable  times  any 
facilities,  equipment  (including 
monitoring  and  control  equipment), 
practices,  or  operations  regulated  or 
reauired  under  this  permit;  and 

(d)  Sample  or  monitor  at  reasonable 
times,  for  the  purposes  of  assuring 
permit  compliance  or  as  otherwise 
authorized  oy  the  Clean  Water  Act,  any 
substances  or  parameters  at  any 
location. 

2.  Representative  Sampling 

Samples  and  measurements  taken  as 

required  herein  shall  be  representative 
of  the  volume  and  nature  of  the 
iDonittwsd  discharge. 

3.  Retention  of  Records 

The  permittee  shall  retain  records  of 
all  monitoring  information,  including 
all  calibration  and  maintenance  records 
and  all  (xiginal  strip  chart  recordings  for 
continuous  monitoring  instrumentation, 
and  copies  of  all  reports  required  by  this 
permit,  for  a  period  of  at  least  3  years 
from  the  date  of  the  sampling, 
measurement,  or  reporting.  This  period 
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may  be  extended  by  request  of  the 
Regional  Administrator  at  any  time. 

The  operator  shall  maintain  records  at 
development  and  production  facilities 
for  3  years,  wherever  practicable  and  at 
a  specific  shore-based  site  whenever  not 
practicable.  The  operator  is  responsible 
for  maintaining  records  at  exploratory 
facilities  while  they  are  discharging 
under  the  operator's  control  and  at  a 
specified  shore-based  site  for  the 
remainder  of  the  3-year  retention 
period. 

4.  Record  Contents 

Records  of  monitoring  information 
shall  include: 

(a)  The  date,  exact  place,  and  time  of 
sampling  or  measurements, 

(b)  The  individuaUs)  who  performed 
the  sampling  or  measurements. 

(c)  The  date(s)  analyses  were 
performed. 

(d)  The  individual(s)  who  performed 
the  analyses, 

(e)  The  analytical  techniques  or 
metbods  used,  and 

(f)  The  results  of  such  analyses. 

5.  Monitoring  Procedures 

Monitoring  must  be  conducted 
according  to  test  procedures  approved 
under  40  CFR  part  136,  unless  other  test 
procedures  have  been  specified  in  this 
permit  (see  part  IV.A.,  below). 

6.  Discharge  Rate/Flow  Measurements 

Appropriate  flow  measurement 
devices  consistent  with  accepted 
practices  shall  be  selected,  maintained, 
and  used  to  ensure  the  accuracy  and 
reliability  of  measurements  of  tbe 
volume  of  monitored  discharges.  The 
devices  shall  be  installed,  calibrated, 
and  maintained  to  insure  that  the 
accuracy  of  the  measurements  are 
consistent  with  the  accepted  capability 
of  that  type  of  device.  Devices  selected 
shall  be  capable  of  measuring  flows 
with  a  maximum  deviation  of  less  than 
*10%  from  true  discharge  rates 
throughout  the  range  of  expected 
discharge  volumes. 

Section  D.  Reporting  Requirements 

I.  Planned  Qianges 

The  permittee  shall  give  notice  to  the 
Regional  Administrator  as  soon  as 
possible  of  any  planned  physical 
alterations  or  additions  to  the  permitted 
facility.  Notice  is  required  only  when: 

(a)  The  alteration  or  addition  to  a 
permitted  facility  may  meet  one  of  the 
criteria  for  determining  whether  a 
facility  is  a  new  source  in  40  CFR 
122.29(b)  (48  FR  14153,  April  1, 1983, 
as  amended  at  49  FR  38049.  September 
26. 1984):  or 


(b)  The  alteration  or  addition  could 
significantly  change  the  nature  or 
increase  the  quantity  of  pollutants 
discharged,  liiis  notification  applies  to 
pollutants  that  are  subject  neither  to 
effluent  limitations  in  the  permit,  nor  to 
notification  requirements  under  40  CFR 
122.42(a)(lr)  (48  FR  14153,  April  1,1983. 
as  amended  at  49  FR  38049,  September 
26. 1984). 

2.  Anticipated  Noncompliance 

The  permittee  shall  give  advance 
notice  to  the  Regional  Administrator  of 
any  planned  changes  in  the  permitted 
facility  or  activity  which  may  result  in 
noncompliance  with  permit 
requirements. 

3.  Transfers 

This  permit  is  not  transferable  to  any 
person  except  after  notice  to  the 
Regional  Administrator.  The  Regional 
Administrator  may  require  modification 
or  revocation  and  reissuance'of  the 
permit  to  change  the  name  of  the 
permittee  and  incorporate  such  other 
requirements  as  may  be  necessary  under 
the  Act. 

4.  Discharge  Monitoring  Reports 

The  operator  of  each  lease  (or  lease 
block)  shall  be  responsible  for 
submitting  monitoring  results  for  all 
facilities  within  each  lease  (or  lease 
block).  The  monitoring  results  for  the 
facilities  (platform,  jack-up,  drilling 
barge,  etc.)  within  the  particular  lease 
(or  lease  block)  shall  be  summarized  on 
the  annual  Discharge  Monitoring  Report 
for  that  lease  (or  lease  block). 

Monitoring  results  obtained  during 
the  previous  12  months  shall  be 
summarized  and  reported  on  a 
Discharge  Monitoring  Report  (DMR) 
Form  (EPA  No.  3320-1).  The  highest 
monthly  average  for  all  activity  within 
each  lease  (or  lease  block)  shall  be 
reported.  The  highest  daily  maximum 
sample  taken  during  the  reporting 
period  shall  be  reported  as  the  daily 
maximum  concentration.  (See 
"Definitions"  for  more  detailed 
explanations  of  these  terms.) 

If  any  category  of  waste  (discharge)  is 
not  applicable  for  all  facilities  within 
the  lease  (or  lease  block)  due  to  the  type 
of  operation  (e.g.  drilling,  production), 
"no  discharge"  must  be  recorded  for 
those  categories  on  the  DMR.  If  all 
facilities  within  a  lease  block  have  had 
no  activity  during  the  reporting  period, 
then  "no  activity"  must  be  written  on 
the  DMR.  All  pages  of  the  DMR  must  be 
signed  and  certified  as  required  by  Part 
m.D.ll  of  this  permit  and  submitted 
when  due. 

The  Permittee  must  complete  all 
empty  blanks  in  the  DMR  unless  there 


has  been  absolutely  no  activity  or  no 
discharge  within  the  lease  (or  lease 
block)  for  the  entire  reporting  period.  In 
these  cases,  EPA  Region  VI  will  accept 
a  listing  of  leases  (or  lease  blocks)  with 
no  discharges  or  no  activity,  in  lieu  of 
submitting  actual  DMRs  for  these  leases 
(or  lease  blocks).  This  listing  must 
specify  the  permittee's  NPDES  General 
Permit  Number,  lease/lease  block 
description,  and  EPA-assigned  outfall 
number.  The  listing  must  also  include 
the  certification  statement  presented  in 
Part  m.D.ll.d  of  this  permit  and  an 
original  signature  of  the  designated 
responsible  official. 

Upon  receipt  of  a  notification  of 
intent  to  be  covered.  (Part  I.A.)  the 
permittee  will  be  notified  of  its  s{>ecific 
outfall  number  applicable  to  that  lease 
block.  Furthermore,  the  Permittee  will 
be  informed  of  the  discharge  monitoring 
report  due  date  for  that  lease  block. 

All  notices  and  reports  required  under 
this  permit  shall  be  sent  to  EPA  Region 
6  at  the  following  address:  Director. 
Water  Management  Division.  USEPA, 
Region  6.  Enforcement  Branch  (6W-EA), 
P.O.  Box  50625.  Dallas.  TX  75270. 

5.  Additional  Monitoring  by  the 
Permittee 

If  the  permittee  monitors  any 
pollutant  more  frequently  than  required 
by  this  permit,  using  test  procedures 
approved  under  40  CFR  part  136  or  as 
specified  in  this  permit,  the  results  of 
this  monitoring  shall  be  included  in  the 
calculation  and  reporting  of  the  data 
submitted  in  the  DMR.  Such  increased 
monitoring  frequency  shall  also  be 
indicated  on  the  DNdl. 

6.  Averaging  of  Measurements 

Calculations  for  all  limitations  which 
require  averaging  of  measurements  shall 
utilize  an  arithmetic  mean  unless 
otherwise  specified  by  the  Regional 
Administrator  in  the  permit. 

7.  Twenty-Four  Hour  Reporting 

The  permittee  shall  report  any 
noncompliance  which  may  endanger 
health  or  the  environment  (this  includes 
any  spill  that  requires  oral  reporting  to 
the  state  regulatory  authority). 
Information  shall  be  provided  orally 
within  24  hours  from  the  time  the 
permittee  becomes  aware  of  the 
circumstances.  A  written  submission 
shall  also  be  provided  within  5  days  of 
the  time  the  permittee  becomes  aware  of 
the  circumstances.  The  written 
submission  shall  contain  a  description 
of  the  noncompliance  and  its  cause;  the 
period  of  noncompliance,  including 
exact  dates  and  times,  and  if  the 
noncompliance  has  not  been  corrected, 
the  anticipated  time  it  is  expected  to 
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continue;  and  steps  taken  or  planned  to 
reduce,  eliminate,  and  prevent 
reoccurrence  of  the  noncompliance.  The 
Regional  Administrator  may  waive  the 
written  report  on  a  case-by-case  basis  if 
the  oral  report  has  been  received  within 
24  hours. 

The  following  shall  be  included  as 
information  which  must  be  reported 
within  24  hours: 

(a)  Any  unanticipated  bypass  which 
exceeds  any  effluent  limitation  in  the  permit; 

(b)  Any  upset  which  exceeds  any  effluent 
limitation  in  the  pennit. 

(c)  Violations  of  a  maximum  daily 
discharge  limitation  or  daily  minimum 
toxicity  limitation  for  any  of  the  pollutants 
listed  by  the  Regional  Administrator  in  Part 
III  of  the  permit  to  be  reported  within  24 
hours. 

The  reports  should  be  made  to  Region 
6  by  telephone  at  (214)  655-6593.  The 
Regional  Administrator  may  waive  the 
written  report  on  a  case-by-case  basis  if 
the  oral  report  has  been  received  within 
24  hours. 

8.  Other  Noncompliance 

The  permittee  shall  report  all 
instances  of  noncompliance  not 
reported  under  part  ni,  section  D, 
paragraphs  4  and  7  at  the  time 
monitoring  reports  are  submitted.  The 
reports  shall  contain  the  information 
listed  in  section  D,  paragraph  7. 

9.  Other  Information 

When  the  permittee  becomes  aware 
that  it  failed  to  submit  any  relevent  facts 
in  a  permit  application,  or  submitted 
incorrect  information  in  a  permit 
application  or  in  any  report  to  the 
Regional  Administrator,  it  shall 
promptly  submit  such  facts  or 
information. 

10.  Changes  in  Discharges  of  Toxic 
Substances 

For  any  toxic  pollutant  (see  Appendix 
A)  that  is  not  limited  in  this  permit, 
either  as  an  additive  itself  or  as  a 
component  in  an  additive  formulation, 
the  permittee  shall  notify  the  Regional 
Administrator  as  soon  as  he  knows  or 
has  reason  to  believe: 

(a)  That  any  activity  has  occurred  or 
will  occur  which  would  result  in  the 
dischai<ge  of  such  toxic  pollutants,  on  a 
routine  or  hequent  basis,  if  that 
discharge  will  exceed  the  highest  of  the 
"notification  levels"  described  at  40 
CFR  122.42(a)(1)  (i)  and  (ii); 

(b)  That  any  activity  has  occurred  or 
will  occat  which  would  result  in  any 
discharge  of  such  toxic  pollutants,  on  a 
non-routine  or  inh«quent  basis,  if  that 
discharge  will  exceed  the  highest  of  the 
"notification  levels"  described  at  40 
CFR  122.42  (a)(2)  (i)  and  (ii). 


11.  Signatory  Requirements 

All  applications,  reports,  or 
information  submitted  to  the  Regional 
Administrator  shall  be  signed  and 
certified  as  required  at  40  CFR  122.22. 

(a)  All  permit  applications  shall  be 
signed  as  follows: 

(1)  For  a  corporation:  By  a  responsible 
corporate  officer.  For  the  purpose  of  this 
section,  a  responsible  corporate  officer 
means: 

(i)  A  president,  secretary,  treasurer,  or 
vice  president  of  the  corporation  in 
charge  of  a  principal  business  function, 
or  any  other  person  who  performs 
similar  policy  or  decisionmaking 
functions  for  the  corporation,  or 

(ii)  The  manager  of  one  or  more 
manufacturing,  production,  or  operating 
facilities  employing  more  than  250 
{>ersons  or  having  gross  annual  sales  or 
expenditures  exceeding  $25  million  (in 
second  quarter  1980  dollars),  if 
authority  to  sign  documents  has  been 
assigned  or  delegated  to  the  manager  in 
accordance  with  corporate  procedures. 

(2)  For  a  partnership  or  sole 
proprietorship:  By  a  general  partner  or 
the  proprietor,  respectively. 

(b)  Authorized  Representative.  All 
reports  required  by  the  permit  and  other 
information  requested  by  the  Regional 
Administrator  shall  be  signed  by  a 
person  described  above  or  by  a  duly 
authorized  representative  of  that  person. 
A  person  is  a  duly  authorized 
representative  only  if: 

(1)  The  authorization  is  made  in 
writing  by  a  person  described  above; 

(2)  fne  authorization  specifies  either 
an  individual  or  a  position  having 
responsibility  for  the  overall  operation 
of  the  regulated  facility  or  activity,  such 
as  the  position  of  plant  manager, 
operator  of  a  well  or  a  well  field, 
superintendent,  or  position  of 
equivalent  responsibility,  or  an 
individual  or  position  having  overall 
responsibility  for  environmental  matters 
for  the  company.  A  duly  authorized 
representative  may  thus  be  either  a 
named  individual  or  any  individual 
occupying  a  named  position;  and 

(3)  The  written  authorization  is 
submitted  to  the  Regional 
Administrator. 

(c)  Changes  to  Authorization.  If  an 
authorization  under  paragraph  (b)  of 
this  section  is  no  longer  accurate 
because  a  different  indi\idual  or 
position  has  responsibility  for  the 
overall  operation  of  the  facility,  a  new 
authorization  satisfying  the 
requirements  of  paragraph  (b)  of  this 
section  must  be  submitted  to  the 
Director  prior  to  or  together  with  any 
reports,  information,  or  applications  to 
be  signed  by  an  authorized 
representative. 


(d)  Certification.  Any  person  signing  a 
document  under  this  section  shall  make 
the  following  certification: 

I  certify  under  penalty  of  law  that  this 
document  and  all  attachments  were  prepared 
under  my  direction  or  supervision  in 
accordance  with  a  system  designed  to  assure 
that  qualified  personnel  properly  gather  and 
evaluate  the  information  submitted.  Based  on 
my  inquiry  of  the  person  or  persons  who 
manage  the  system,  or  those  persons  directly 
responsible  for  gathering  the  information,  the 
information  submitted  is,  to  the  best  of  my 
knowledge  and  belief,  true,  accurate,  and 
complete.  I  am  aware  that  there  are 
significant  penalties  for  submitting  false 
information,  including  the  possibility  of  fine 
and  imprisonment  for  knowing  violations. 

12.  Availability  of  Reports  \. 

Except  for  data  determined  to  be 
confidential  under  40  CFR  part  2,  all 
reports  prep>ared  in  accordance  with  the 
terms  of  this  permit  shall  be  available 
for  public  inspection  at  the  office  of  the 
Regional  Administrator.  As  required  by 
the  Clean  Water  Act,  the  name  and 
address  of  any  permit  applicant  or 
permittee,  permit  applications,  permits, 
and  effluent  data  shall  not  be 
considered  confidential. 

13.  Compliance  Schedules 

Reports  of  compliance  or 
noncompliance  with,  or  any  progress 
reports  on,  interim  and  final 
requirements  contained  in  any 
compliance  schedule  of  this  permit 
shall  be  submitted  no  later  than  14  days 
following  each  schedule  date.  Any 
reports  of  noncompliance  shall  include 
the  cause  of  noncompliance,  any 
remedial  actions  taken,  and  the 
probability  of  meeting  the  next 
scheduled  requirement. 

Section  E.  Penalties  for  Violations  of 
Permit  Conditions 

1.  Criminal 

(a)  Negligent  Violations.  The  Act 
provides  that  any  person  who 
negligently  violates  permit  conditions 
implementing  sections  301,  302.  306. 
307.  308,  318,  or  405  of  the  Act  is 
subject  to  a  fine  of  not  less  than  $2,500 
nor  more  than  $25,000  per  day  of 
violation,  or  by  imprisonment  for  not 
more  than  1  year,  or  both. 

(b)  Knowing  Violations.  The  Act 
provides  that  any  person  who 
knowingly  violates  permit  conditions 
implementing  sections  301,  302.  306, 
307,  308,  318.  or  405  of  the  Act  is 
subject  to  a  fine  of  not  less  than  $5,000 
nor  more  than  $50,000  per  day  of 
violation,  or  by  imprisonment  for  not 
more  than  3  years,  or  both. 

(c)  Knowing  Endangerment.  The  Act 
provides  that  any  person  who 
knowingly  violates  permit  conditions 
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implementing  sections  301.  302.  306. 
307.  308,  318.  or  405  of  the  Act  and  who 
knows  at  that  time  that  he  is  placing 
another  person  in  imminent  danger  of 
death  or  serious  bodily  injury  is  subject 
to  a  fine  of  not  more  than  $250,000  per 
day  of  violation,  or  by  imprisonment  for 
not  more  than  15  years,  or  both, 
(d)  False  Statements.  The  Act 
provides  that  any  person  who 
knowingly  makes  any  false  material 
statement,  representation,  or 
certification  in  any  application,  record, 
report,  plan,  or  other  document  filed  or 
required  to  be  maintained  under  the  Act 
or  who  knowingly  falsifies,  tampers 
with,  or  renders  inaccurate,  any 
monitoring  device  or  method  required 
to  be  maintained  under  the  Act.  shall 
upon  conviction,  be  punished  by  a  fine 
of  not  more  than  $10,000.  or  by 
imprisonment  for  not  more  than  2  years, 
or  by  both.  If  a  conviction  of  a  person 
is  for  a  violation  committed  after  a  first 
conviction  of  such  person  under  this 
paragraph,  punishment  shall  be  by  a 
fine  of  not  more  than  $20,000  per  day 
of  violation,  or  by  imprisonment  of  not 
more  than  4  years,  or  by  both.  (See 
Section  309.C.4  of  the  Clean  Water  Act). 

2.  Civil  Penalties 

The  Clean  Water  Act  at  section  309 
provides  that  any  f)erson  who  violates  a 
permit  condition  implementing  sections 

301,  302,  306,  307.  308.  318.  or  405  of 
the  Clean  Water  Act  is  subject  to  a  civil 
penalty  not  to  exceed  $25,000  per  day 
of  such  violation.  Any  person  who 
willfully  or  negligently  violates  permit 
conditions  implementing  sections  301. 

302,  306,  307.  or  308  of  the  Clean  Water 
Act  is  subject  to  a  fine  of  not  less  than 
$2,500  nor  more  than  $25,000  per  day 
of  violation,  or  by  imprisonment  for  not 
more  than  1  year,  or  both.  The 
maximum  penalty  may  be  assessed  for 
each  violation  occurring  on  a  single  day. 
A  single  operational  upset  which  leads 
to  simultaneous  violations  of  more  than 
one  pollutant  parameter  shall  be  treated 
as  a  single  violation. 

3.  Administrative  Penalties 

The  Act  at  Section  309  allows  that  the 
Regional  Administrator  may  a.<?sess  a 
Class  I  or  Class  II  civil  penalty  for 
violations  of  sections  301,  302.  306.  307, 
308.  318.  or  405  of  the  Act.  A  Class  I 
penalty  may  not  exceed  $10,000  per 
violation  except  that  the  maximum 
amount  shall  not  exceed  $25,000.  A 
Class  n  penalty  may  not  exceed  $10,000 
per  day  for  each  day  during  which  the 
violation  continues,  except  that  the 
maximimi  amount  shall  not  exceed 
$125,000.  An  upset  that  leads  to 
violations  of  more  than  one  pollutant 


parameter  will  be  treated  as  a  single 
violation. 

Pari  IV 

Section  A.  Test  Procedures 

For  test  procedures  not  specified 
below,  the  only  authorized  procedures 
are  those  described  at  40  CFR  part  136. 

1.  Visual  Sheen  Test 

The  visual  sheen  test  is  used  to  detect 
free  oil  by  observing  the  surface  of  the 
receiving  water  for  the  presence  of  a 
sheen  while  discharging.  A  sheen  is 
defined  as  a  'silvery'  or  'metallic'  sheen, 
gloss,  or  increased  refiectivity;  visual 
color;  or  iridescence  on  the  water 
surface.  The  operator  must  conduct  a 
visual  sheen  test  only  at  times  when  a 
sheen  can  be  observed.  This  restriction 
eliminates  observations  at  night  or  when 
atmospheric  or  surface  conditions 
prohibit  the  observer  from  detecting  a 
sheen  (e.g.  fog  (not  overcast  skies), 
rough  seas.  etc.).  Certain  discharges  can 
only  occur  if  a  visual  sheen  test  can  be 
conducted. 

The  observer  must  be  positioned  on 
the  rig  or  platform,  or  other  vantage 
point,  relative  to  both  the  discharge 
point  and  cxirrent  flow  at  the  time  of 
discharge,  such  that  the  observer  can 
detect  a  sheen  should  it  surface  down 
current  from  the  discharge.  For 
discharges  that  have  been  occurring  for 
at  least  15  minutes  previously, 
observations  may  be  made  any  time 
thereafter.  For  discharges  of  less  than  15 
minutes  duration,  observations  must  be 
made  during  both  discharge  and  at  5 
minutes  after  discharge  has  ceased. 

2.  Static  Sheen  Test 

Region  10.  Modified  Static  Sheen 
Test.  "Bucket  Test":  Combined  50  FR 
No.  165  August  26. 1985  and  USEPA 
Region  10,  Interim  Guidance  for  the 
Static  (Laboratory)  Sheen  Test.  January 
10, 1984. 

1.  Scope  and  Application 

The  static  sheen  test  is  to  be  used  as 
a  compliance  test  for  all  discharges  in 
this  permit  with  the  "no  free  oil 
discharge"  requirement,  when  it  is  not 
possible  for  the  operator  to  accomplish 
a  visual  sheen  observation  on  the 
surface  of  the  receiving  water.  This 
would  preclude  an  operator  from 
attempting  a  visual  sheen  observation 
when  atmospheric  or  surface  conditions 
prohibit  the  observer  from  detecting  a 
sheen  (e.g..  during  rough  seas.  etc.).  Free 
oil  refers  to  any  oil  contained  in  a  waste 
stream  that  when  discharged  will  cause 
a  film  or  sheen  upon  or  a  discoloration 
of  the  surface  of  the  receiving  water. 


2.  Sununary  of  Method 

15  ml  samples  of  drilling  fluids;  deck 
drainage,  well  treatment,  completion 
and  workover  fluids,  formation  test 
fluids,  or  treated  wastewater  from 
drilling  fluid  dewatering  activities,  or  15 
gm  (wet  weight  basis)  samples  of  drill 
cuttings  or  produced  sand  are 
introduced  into  ambient  seawater  in  a 
container  having  an  air  to  liquid 
interface  area  of  1000  cm^  (155.5  in^). 
Samples  are  dispersed  within  the 
container  and  observations  made  no 
more  than  one  hour  later  to  ascertain  if 
these  materials  cause  a  sheen, 
iridescence,  gloss,  or  increased 
reflectance  on  the  surface  of  the  test 
seawater.  The  occurrence  of  any  of  these 
visual  observations  will  constitute  a 
demonstration  that  the  tested  material 
contains  "free  oil",  and  therefore, 
results  in  a  prohibition  on  its  discharge 
into  receiving  waters. 

3.  Interferences 

Residual  "free  oil"  adhering  to 
sampling  containers,  the  magnetic 
stirring  bar  used  to  mix  drilling  Fluids, 
and  the  stainless  steel  spatula  used  to 
mix  drill  cuttings  will  be  the  principal 
sources  of  contamination  problems. 
These  problems  should  only  occur  if 
improperly  washed  and  cleaned 
equipment  are  used  for  the  test.  The  use 
of  disposable  equipment  minimizes  the 
potential  for  similar  contamination  from 
pipets  and  the  test  container. 

4.  Apparatus.  Materials,  and  Reagents 
4.1    Apparatus 

4.1.1 — Sampling  Containers — 1  L 
polyethylene  beakers  and  1  L  glass 
beakers. 

4.1.2— Graduated  cylinder— 100  ml 
graduated  cylinder  required  only  for 
of)erations  where  predilution  of  mud 
discharges  is  required. 

4.1.3  Plastic  disposable  weighing 
boats. 

4.1.4  Triple-beam  scale. 

4.1.5  Disposable  pipets — 25  ml 
disposable  pipets. 

4.1.6  Magnetic  stirrer  and  stirring 
bar. 

4.1.7  Stainless  steel  spatula. 

4.1.8  Test  container — open  plastic 
container  whose  internal  cross-section 
parallel  to  its  opening  has  an  area  of 
1000  ±  50  cm2  (155.517.75  in^),  and  a 
depth  of  at  least  13  cm  (5  inches)  and 
no  more  than  30  cm  (11.8  inches). 

4.2    Materials  and  Reagents 

4.2.1    Plastic  liners  for  the  test 
container— Oil  free,  heavy  duty  plastic 
trash  can  liners  that  do  not  inhibit  the 
spreading  of  an  oil  film.  Liners  must  be 
of  sufficient  size  to  completely  cover  the 
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interior  surface  of  the  test  container. 
Permittees  must  determine  an 
appropriate  local  source  of  liners  that  do 
not  inhibit  the  spreading  of  0.05  ml 
diesel  fuel  added  to  the  lined  test 
container  under  the  test  conditions  and 
protocol  described  below. 
4.2.2    Ambient  receiving  water. 

5.  Calibration 

None  currently  specified. 

6.  Quality  Control  Procedures 
None  currently  specified. 

7.  Sample  Collection  and  Handling 

7.1  Sampling  containers  must  be 
thoroughly  washed  with  detergent, 
rinsed  a  minimum  of  three  times  with 
fresh  water,  and  allowed  to  air  dry 
before  samples  are  collected. 

7.2  Samples  of  drilling  fluid  to  be 
tested  shall  be  taken  at  the  shale  shaker 
after  cuttings  have  been  removed.  The 
sample  volume  should  range  between 
200  ml  and  500  ml. 

7.3  Samples  of  drill  cuttings  will  be 
taken  from  the  shale  shaker  screens  with 
a  clean  spatula  or  similar  instrument 
and  placed  in  a  glass  beaker.  Cuttings 
samples  shall  be  collected  prior  to  the 
addition  of  any  washdown  water  and 
should  range  between  200  g  and  500  g. 

7.4  Samples  of  produced  sand  must 
be  obtained  from  the  solids  control 
equipment  from  which  the  discharge 
occurs  on  any  given  day  and  shall  be 
collected  prior  to  the  addition  of  any 
washdown  water;  samples  should  range 
between  200  g  and  500  g. 

7.5  Samples  of  deck  drainage,  well 
treatment,  completion  and  workover 
fluids,  formation  test  fluids  and  treated 
wastewater  from  drilling  fluid 
dewatering  activities  must  be  obtained 
from  the  holding  facility  prior  to 
discharge;  the  sample  volume  should 
range  between  200  ml  and  500  ml. 

7.6  Samples  must  be  tested  no  later 
than  1  hour  after  collection. 

7.7  Drilling  fluid  samples  must  be 
mixed  in  their  sampling  containers  for 
5  minutes  prior  to  the  test  using  a 
magnetic  bar  stirrer.  If  predilution  is 
imposed  as  a  permit  condition,  the 
sample  must  be  mixed  at  the  same  ratio 
with  the  same  prediluting  water  as  the 
discharged  muds  and  stirred  for  5 
minutes. 

7.8  Drill  cuttings  must  be  stirred  and 
well  mixed  by  hand  in  their  sampling 
containers  prior  to  testing,  using  a 
stainless  steel  spatula. 

8.  Procedure 

8.1    Ambient  receiving  water  must  be 
used  as  the  "receiving  water"  in  the  test. 
The  temperature  of  the  test  water  shall 
be  as  close  as  practicable  to  the  ambient 


conditions  in  the  receiving  water,  not 
the  room  temperature  of  the  observation 
facility.  The  test  container  must  have  an 
air  to  liquid  interface  area  of  1000  ^50 
cm2.  The  surface  of  the  water  should  be 
no  more  than  1.27  cm  [}h  inch)  below 
the  top  of  the  test  container. 

8.2  Plastic  liners  shall  be  used,  one 
per  test  container,  and  discarded 
afterwards.  Some  liners  may  inhibit 
spreading  of  added  oil;  operators  shall 
determine  an  appropriate  local  source  of 
liners  that  do  not  inhibit  the  spreading 
ofthe  oil  film. 

8.3  A  15  ml  sample  of  drilling  fluid, 
deck  drainage,  well  treatment, 
completion  and  workover  fluids, 
formation  test  fluids,  or  treated 
wastewater  from  drilling  fluid 
dewatering  activities  must  be 
introduced  by  pipet  into  the  test 
container  1  cm  below  the  water  surface. 
Pipets  must  be  filled  and  discharged 
with  test  material  prior  to  the  transfer  of 
test  material  and  its  introduction  into 
test  containers.  The  test  water-test 
material  mixture  must  be  stirred  using 
the  pipet  to  distribute  the  test  material 
homogeneously  throughout  the  test 
water.  The  pipet  must  be  used  only  once 
for  a  test  and  then  discarded. 

8.4  Drill  cuttings  or  produced  sand 
should  be  weighed  on  plastic  weighing 
boats;  15  gram  samples  must  be 
transferred  by  scraping  test  material  into 
the  test  water  with  a  stainless  steel 
spatula.  Drill  cuttings  shall  not  be 
prediluted  prior  to  testing.  Also,  drilling 
fluids  and  cuttings  will  be  tested 
separately.  The  weighing  boat  must  be 
immersed  in  the  test  water  and  scraped 
with  the  spatula  to  transfer  any  residual 
material  to  the  test  container.  The  drill 
cuttings  or  produced  sand  must  be 
stirred  with  the  spatula  to  an  even 
distribution  of  solids  on  the  bottom  of 
the  test  container. 

8.5  Observations  must  be  made  no 
later  than  1  hour  after  the  test  material 
is  transferred  to  the  test  container. 
Viewing  points  above  the  test  container 
should  be  made  from  at  least  three  sides 
ofthe  test  container,  at  viewing  angles 
of  approximately  60°  and  30"  from  the 
horizontal.  Illumination  ofthe  test 
container  must  be  representative  of 
adequate  lighting  for  a  working 
environment  to  conduct  routine 
laboratory  procedures.  It  is 
recommended  that  the  water  surface  of 
the  test  container  be  observed  under  a 
fluorescent  light  source  such  as  a 
dissecting  microscope  light.  The  light 
source  shall  be  positioned  above  and 
directed  over  the  entire  surface  ofthe 
patr. 

8.6  Detection  ofa  "silvery"  or 
"metallic"  sheen,  gloss,  or  increased 
reflectivity;  visual  color,  or  iridescence; 


or  an  oil  slick,  on  the  water  surface  of 
the  test  container  surface  shall 
constitute  a  demonstration  of  "free  oil". 
These  visual  observations  include 
patches,  streaks,  or  sheets  of  such 
altered  surface  characteristics  and  shall 
constitute  a  demonstration  of  free  oil.  If 
the  free  oil  content  ofthe  sample 
approaches  or  exceeds  10  percent,  the 
water  surface  of  the  test  container  may 
lack  color,  a  sheen  or  iridescence,  due 
to  the  increased  thickness  of  the  film; 
thus,  the  observation  for  an  oil  slick  is 
required.  The  surface  ofthe  test 
container  shall  not  be  disturbed  in  any 
manner  that  reduces  the  size  of  any 
sheen  or  slick  that  may  be  present. 

If  an  oil  sheen  or  slick  occurs  on  less 
than  one-half  of  the  surface  area  after 
drilling  muds  or  cuttings  are  introduced 
to  the  test  container,  observations  will 
continue  for  up  to  one  hour.  If  the  sheen 
or  slick  increases  in  size  and  covers 
greater  than  one-half  of  the  surface  area 
of  the  test  container  during  the 
observation  p)eriod,  the  discharge  ofthe 
material  shall  cease.  If  the  sheen  or  slick 
does  not  increase  in  size  to  cover  greater 
than  one-half  of  the  test  container 
surface  area  after  one  hour  of 
observation,  discharge  may  continue 
and  additional  sampling  is  not  required. 

If  a  sheen  or  slick  occurs  on  greater 
than  one-half  of  the  surface  area  of  the 
test  container  after  the  test  material  is 
introduced,  discharge  of  the  tested 
material  shall  cease.  The  permittee  may 
retest  the  material  causing  the  sheen  or 
slick.  If  subsequent  tests  do  not  result  in 
a  sheen  or  slick  covering  greater  than 
one-half  of  the  surface  area  of  the  test 
container,  discharge  may  continue. 

Section  B.  Definitions 

Administrator  means  the 
administrator  of  EPA  Region  6,  or  an 
authorized  representative. 

Areas  of  Biological  Concern  (ABC)  are 
locations  identified  by  the  State  of 
Louisiana  as  "no  activity  zones"  or 
areas  determined  by  EPA  and  the  State, 
collectively,  containing  significant 
biological  resources  or  features  that 
require  "No  Discharge"  conditions. 

Average  daily  discharge  limitation 
means  the  highest  allowable  average  of 
discharges  over  a  24-hour  period, 
calculated  as  the  sum  of  all  discharges 
measured  divided  by  the  number  of 
discharges  measured  that  day. 

Avemge  monthly  discharge  limitation 
means  the  highest  allowable  average  of 
"daily  discharges"  over  a  calendar 
month,  calculated  as  the  sum  of  all 
"daily  discharges"  measured  during  a 
calendar  month  divided  by  the  number 
of  discharges  measured  that  month. 

Batch  or  bulk  discharge  means  any 
discharge  ofa  discrete  volume  or  mass 
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of  effluent  from  a  pit,  tank  or  similar 
container  that  occurs  on  a  one  time  or 
infrequent  or  irregular  basis. 

Batch  or  bulk  treatinent  means  any 
treatment  of  a  discrete  volume  or  mass 
of  effluent  from  a  pit.  tank,  or  similar 
container  prior  to  discharge. 

Blow-out  preventer  control  fluid  is 
fluid  used  to  actuate  the  hydraulic 
equipment  on  the  blow-out  preventer. 

BOD5  is  five  day  biochemical  oxygen 
demand. 

Boiler  blowdown  is  discharge  from 
boilers  necessary  to  minimize  solids 
build-up  in  the  boilers,  includes  vents 
from  boilers  and  other  heating  systems. 

Clinkers  are  small  lumps  ofmelted 
plastic. 

Coastal  means  all  waters  of  the  United 
States  (as  defined  at  40  CFR  122.2) 
landward  of  the  territorial  seas. 

COD  is  chemical  oxygen  demand. 

Completion  fluids  are  salt  solutions, 
weighted  brines,  polymers  or  various 
additives  used  to  prevent  damage  to  the 
well  bore  during  operations  which 
prepare  the  drilled  well  for  hydrocarbon 
production.  These  fluids  move  into  the 
formation  and  return  to  the  surface  as  a 
slug  with  the  produced  water.  Drilling 
muds  remaining  in  the  wellbore  during 
logging,  casing  and  cementing 
operations  or  during  temporary 
abandonment  of  the  well  are  not 
considered  completion  fluids  and  are 
regulated  by  driiUng  fluids 
requirements. 

Daily  maximum  discharge  limitation 
means  the  highest  allowable  "daily 
discharge"  during  the  calendar  month. 

Deck  drainage  is  all  waste  resulting 
from  platform  washings,  deck  washings, 
spills,  rainwater,  and  runoff  from  curbs, 
gutters,  and  drains,  including  drip  pans 
and  wash  areas. 

Desalinization  unit  discharge  means 
wastewater  associated  with  the  process 
of  creating  fresh  water  from  seawater 
and  includes  potable  water  tank  waste 
water  discharges  and  transfers. 

Diatomaceous  earth  fliter  media 
means  filter  media  used  to  filter 
seawater  or  other  authorized  completion 
fluids  and  subsequently  washed  from 
the  filter. 

Domestic  waste  is  discharges  from 
galleys,  sinks,  showers,  safety  showers, 
eye  wash  stations,  hand  wash  stations 
and  laundries. 

Drill  cuttings  are  particles  generated 
by  drilling  into  the  subsurface 
geological  formations  and  carried  to  the 
surface  with  the  drilling  fluid. 

Drilling  fluid  is  any  fluid  sent  down 
the  hole,  including  drilling  muds  and 
any  specialty  products,  from  the  time  a 
well  is  begun  until  final  cessation  of 
drilling  in  that  hole. 

Excess  Cement  Slurry  is  the  excess 
cement  including  additives  and  wastes 


from  equipment  washdown  after  a 
cementing  operation. 

Free  Oil  is  oil  that  causes  a  sheen 
when  discharges  are  released  or  when  a 
static  sheen  test  is  used. 

Formation  test  fluids  are  the  discharge 
that  would  occur  should  hydrocarbons 
be  located  during  exploratory  drilling 
and  tested  for  formation  pressure  and 
content. 

Garbage  means  all  kinds  of  victual, 
domestic  and  operational  waste  •  •  • 
generated  during  the  normal  operation 
of  the  ship  and  liable  to  be  disposed  of 
continuously  or  periodically  •  •  •  (See 
MARPOL  73/78  regulations). 

Grab  sample  a  single  representative 
effluent  sample  taken  at  the  recognized 
discharge  point  in  as  short  a  period  of 
time  as  feasible. 

Graywafer  means  drainage  from 
dishwater,  shower,  laundry,  bath,  and 
washbasin  drains  and  does  not  include 
drainage  from  toilets,  urinals,  hospitals, 
and  drainage  from  cargo  areas.  (See 
MARPOL  73/78  regulations). 

Inverse  emulsion  drilling  fluids  means 
an  oil-based  drilling  fluid  that  also 
contains  a  large  amount  of  water. 

Maximum  nouriy  rate  means  the 
greatest  number  of  barrels  of  drilling 
fluids  discharged  within  one  hour, 
expressed  as  barrels  per  hour. 

MGD  refers  to  units  of  flow 
measurement,  as  million  gallons  per 
day. 

MPN  means  most  probable  number. 

Muds,  cuttings,  and  cement  at  the 
seafloor  are  discharges  which  occur  at 
the  seafloor  prior  to  installation  of  the 
marine  riser  and  during  marine  riser 
disconnect  and  well  abandonment  and 
plugging  operations. 

No  Activity  Zones  are  those  areas 
identified  by  MMS  where  no  structures, 
drilling  rigs,  or  pipelines  will  be 
allowed.  See  Areas  of  Biological 
Concern. 

No  Discharge  Areas  are  areas 
specified  by  EPA  where  discharge  of 
pollutants  may  not  occur. 

Packer  Fluid  means  low  solids  fluids 
between  the  packer,  production  string 
and  well  casing,  (See  workover  fluids). 

Priority  Pollutants  are  those  chemicals 
or  elements  identified  by  EPA,  pursuant 
to  section  307  of  the  Clean  Water  Act, 
and  40  CFR  401.15.  See  Appendix  A. 

Sanitary  waste  means  human  body 
waste  discharged  from  toilets  and 
urinals. 

Source  water  and  sand  means  water 
from  non-hydrocarbon  bearing 
formations  for  the  purpose  of  pressure 
maintenance  or  secondary  recovery, 
including  the  entrained  solids. 

Static  Sheen  is  the  procedure 
described  in  Part  IV.  Section  A.2.  of  the 
permit. 


Territorial  Seas  is  "the  belt  of  the  seas 
measured  from  the  line  of  ordinary  low 
water  along  that  portion  of  the  coast 
which  is  in  direct  contact  with  the  open 
ocean  and  the  line  marking  the  seaward 
limit  of  inland  waters,  and  extending 
seaward  a  distance  of  three  miles" 
(CWA  Section  502). 

TDS  means  total  dissolved  solids. 

Toxic  Pollutants  (See  Priority 
Pollutants,  Appendix  A) 

Treated  wastewater  fmm  dewatered 
drilling  fluids  and  cuttings  means 
wastewater  frt)m  dewatering  activities 
(including  but  not  limited  to  reserve  or 
other  tanks  or  pits  which  have  been 
flocculated  or  otherwise  chemically  or 
mechanically  treated  to  meet  specific 
discharge  conditions)  and  any  waste 
commingled  with  this  water. 

TSS  means  total  suspended  solids. 

Uncontaminated  ballast/bilge  water  is 
seawater  added  or  removed  to  maintain 
proper  draft  of  a  vessel. 

Uncontaminated  Freshwater  means 
freshwater  which  is  returned  to  the 
receiving  stream  without  the  addition  of 
any  chemicals;  included  are  (1) 
discharges  of  excess  fr-eshwater  that 
permit  the  continuous  operation  of  fire 
control  and  utiUty  Ufl  pumps.  (2)  excess 
freshwater  from  pressure  maintenance 
and  secondary  recovery  projects.  (3) 
water  released  during  the  training  and 
testing  of  personnel  in  fire  protection, 

(4)  water  used  to  pressure  test  piping. 

(5)  once  through,  non-contact  cooling 
water,  and  (6)  potable  water  released 
during  transfer  and  tank  emptying 
operations  and  condensate  from  air 
conditioner  units. 

Uncontaminated  Seawater  is  seawater 
which  is  returned  to  the  sea  without  the 
addition  of  chemicals.  Included  are:  (1) 
Discharges  of  excess  seawater  which 
permit  the  continuous  operation  of  fire 
control  and  utility  lift  pumps,  (2)  excess 
seawater  from  pressure  maintenance 
and  secondary  recovery  projects,  (3) 
water  released  during  the  training  and 
testing  of  personnel  in  fire  protection, 
(4)  seawater  used  to  pressure  test 
piping,  and  (5)  once  through, 
noncontact  cooling  water. 

Visual  Sheen  means  a  'silvery'  or 
'metallic'  sheen,  gloss,  or  increased 
reflectivity;  visual  color;  or  iridescence 
on  the  water  surface. 

Well  treatment  (stimulation)  fluids 
means  any  fluid  used  to  restore  or 
improve  productivity  by  chemically  or 
physically  altering  hydrocarbon-bearing 
strata  after  a  well  has  been  drilled. 
These  fluids  move  into  the  formation 
and  return  to  the  surface  as  a  slug  with 
the  produced  water.  Stimulation  fluids 
include  substances  such  as  acids, 
solvents  and  propping  agents. 
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Workover  fluids  means  salt  solutions,      used  during  workover  operations  are  not    production  string  and  well  casing.  ar« 
weighted  brines,  polymers  or  other             considered  workover  fluids  by                     considered  to  be  workover  fluids  and 
specialty  additives  used  in  a  producing      definition  and  therefore  must  meet              must  meet  only  the  efTluent 
well  to  allow  safe  repair  and                        drilling  fluid  effluent  limitations  before      requirements  imposed  on  workover 
maintenance  or  abandonment                      discharge  may  occur.  Packer  fluids,  low      fluids 
procedures.  High  solids  drilling  fluids        solids  fluids  between  the  packer. 

Table  l  .—Permit  Conditions  and  Discharge  Monitoring  Frequency 

Effluent  characteristic 

Discharge  limitation 

Monitoring  requirements                                                         | 

Measurement  frequertcy 

Sample  type/method 

Recorded  value{s)                    1 

(A).  Drilling  Fluids— rx)  discharge. 
(B).  Drill  Cuttings— no  discharge. 
(C).  Treated  Wastewater  from  DriMing  Fluids/Cuttings.  Dewatering  Activrties.  and  Pit  Closure  Activities. 

Free  oil  

No  free  oil  

15  mg/l 

50  mg/l 

125  mgn  

6.0-9.03 

500  mgfl _ 

0.5  mg/1 

5.0  mg/l „ 

Report  (bWs) 

Once/day'  

Once/day  

Once/day '  

Once/day '  

Once/day '  

Once/day  •  

Once/day '  

Once/day '  

Once/day '  

Visual  sheen  on  receivir>g 
water  2. 

Grab „ 

Grab „ 

Grab 

Grab ...^ 

NumtwT  of  days  sheen  ot>- 

served 
Daily  maximum. 
Daily  maximum. 
Daily  maximum. 
pH  value. 
Daily  maximunr 
Daily  maximum. 
Daily  maxinxjm. 
Daily  total  « 

Oil  and  grease 

TSS  

COO  

pH 

Chlorides  

Total  ctvomiutn  

Grab  . 

Grab „ 

Grab 

Estimate 

Zinc  „ 

Volume 

(D).  Deck  Drainage 

Free  oil 

No  free  oil 

Report  (bWs)  

Once/day  'o 

Once/nxNith  

Visual  stwen  on  receiving 

water.s. 
Estimate „ 

Number  of  days  sheen  ob- 

senred. 
Monthly  total.* 

Volume .i 

(E).  Formation  Test  Fluids 

There  shall  be  no  discharge  of  formation  test  fluids  to  lakes,  rivers,  streams,  freshwater  wetlands  or  intermediate  wetlands.  In  addition,  dis- 
charges are  prohitHted  to  wildlife  refuges,  game  preserves,  scenic  streams,  or  other  specially  protected  lakes  or  watertxxjtes. 

(Exception)  Discharge  of  formation  test  fluids  is  allowed  to  the  MIssJssipp  River  below  Venice,  Atchafalaya  Rilver  bekjw  Morgan  City.  Wax  Lake 
Outlet  and  to  waterbodies  and  ac^acent  wetlands  in  brackish  or  sahne  marsh  areas.  These  allowed  discharges  are  subject  to  the  loUowing 
limitations  and  monitoring  requirements. 

Free  oil  ....„ 

pH 

Volume 

No  free  oil  „ 

6.0-9.0»„ 

Report  (bbls) 

Once7d»charge 

Once/discharge 

Once/discharge 

Visual  sheen  on  receiving 
water.3. 

Grab _ 

Estimate _. 

Numt)er  of  days  sheen  ob- 
served. 
pH  value. 
Monthly  total.* 

(F).  Well  Treatment.  Completion,  and  Workover  Fliiid«i 

There  shall  be  no  discharge  of  well  treatment,  completion  and  workover  fitiids  to  lakes,  rivers,  streams.  fresTiwater  wetlands  or  intermediate  wet- 
lands. In  addition,  discharges  are  prohibited  to  wikllife  refuges.  ganDe  preserves,  scenk:  streams,  or  other  specially  protected  takes  or 
waterbodies. 

(Exception)  Discharge  of  well  treatment,  completion  and  workover  fluids  iS  aUowed  to  the  Mississippi  River  bek>w  Venice,  Atchafalaya  Rilver 
betew  Morgan  City,  Wax  Lake  Outlet,  and  to  waterbodies  and  adjacent  wetlands  in  txackish  or  saline  marsh  areas.  These  aUowed  discharges 
are  .subject  to  the  following  limitations  and  monrtonng  requirements. 

Priority  Pollutants 

Free  oil 

No  discharge 

No  free  oil  

6.0-9.03 

Report  (bbls) 

Once/day '  _ 

Once/day '  

Once/month '  „ 

Certtfications. 
Visual  sheen  on  receiving 
water.2. 

Grab _ 

Estimate 

Number  of  days  sheen  cto- 

served. 
pH  value. 
Monthly  total. 

pH 

Volume 

(G).  Sanitary  Waste 

Solids  

No  Itoating  solids  

45  mg/l 

45  mg/l „ 

200/1 00  ml  7. _ 

Report  (MGD)  

Once/day 

Once/quarter 

Once/quarter 

Once/week 

Once/month  

Observation' 

Number  of  days  solids  ot>- 

served. 
Daily  maximum. 
Daily  maximum. 
Daily  maximum. 
Monthly  avg.  * 

BODS  

TSS  

Fecal  colitorm „ 

Flow 

Grab _ 

Grab 

Grab ; 

Estimate „ 

(H).  Domestic  Waste 

Solids 

No  discharge.*. 

• 

1 
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Table  l.— Permit  Conditions  and  Discharge  Monitoring  Frequency— Continued 


Effluent  characteristic 


Disctiarge  llmrtation 


Morutoring  requiremerrts 


Measurement  trequerKy 


Sample  type/method 


Recorded  value(s) 


(I).  Excess  Cement  Skirry 


Free  «l 

LDEQ  tieid  wide  permits  .. 


No  free  oil 


No  discharge  to  lakes,  riv- 
ers, streams,  arxJ  fresh- 
water wetlands  or  inter- 
mediate wettar>ds. 


OrKe/day 


Visual  sheen  on  receiving 
waters. 


Number  of  days  sheen  ob- 
served. 


(J)  Mscellaneoiis  Discharges:  Desalimzaton  Unit  Discharge,  Blowout  Preventer  Fluid,  UrKontam.r^ated  Ballast  Water^Urcontamir^ted  BOge 
WatS^Ed  Cuttings,  ar^Cement  at  the  Seaftoor,  Uncontam.nated  Seawater,  Uncontaminated  Freshwater,  Boiler  Blowdown,  Diatomaceous 
Earth  Fmer  Meda,  Uncontaminated  Freshwater  including  potaWe  water  releases  dunng  tank  transfer  and  emptying  operations,  and  conden- 
sate from  air  corxlitKXier  units.  


Free  oil 


No  free  oil 


Once/day^ 


Visual  sheen  on  receiving 
water  2. 


Number  of  days  sheen  ob- 
served. 


Footrwtes  for  Table  1 . 

lol^h^TS^t^e  dunng  tjmes  other  than  when  a  visual  sheen  observatKjn  is  possible,  if  the  static  sheen  test  method  is  used. 
3  pH  at  the  point  of  discharge  shall  not  be  less  than  6  0  or  greater  than  9  0 

*  Information  shall  be  recorded,  but  not  reported  unless  specifically  requested  by  EPA.  u.   _^ii ..    ^  (».^»,^  ;„  w<^^  am«,lntc^  nn 

sNod^harge  except  in  trace  anxxjnts.  CertifK^tion  that  each  discharge  does  not  contain  priority  pollutants  (exoep«  '"  <^ace  amourts)  on 

DMR^  slutticlenT  to^^t  pnonty  pollutant  limits.  InformatKjn  on  the  specific  chemcal  composrtKjn  Shan  be  retained  by  the  permittee  but  not 

'^^S^S^b'yl^^^e^lim  of  the  surface  of  the  receiving  water  in  the  vicinity  of  outfall(s)  shall  be  done  dunng  daylight  at  the  time  of 

'^7'*F^"^S^I?e?STdesiqnated  by  the  state  for  oyster  propagation.  Fecal  coliform  not  to  exceed  14  most  probate  number  (MPN)  fecal 
cJifo^Jr^^M  1^!  ^  r^t^?e  tfTn  loTof^  samjes  stSlTTxceed  an  MPN  of  43  P«f  100  ml  for  a  5  tube  decimal  dilut«n  test  in  areas 
most  DfobaWv  exposed  to  fecal  contamination  during  most  unfavorable  hydrographic  and  pollution  conditions         .    ,    .         _  ^  _^.^  H„i„,^ 

8  An^iexV  of  MARPOL  73/78  prohibits  the  d.scr%arg€  of  "garbage"  including  food  wastes,  incineration  ash  and  clinkers.  Graywater.  drainage 
from  dishwater,  shower,  laundry,  bath,  and  washbasins  may  be  discharged. 

9  Monitoring  of  visual  sneen  to  be  made  at  times  when  visual  observations  can  be  made. 
'0  When  discharging  and  when  the  facility  is  manned. 


Appendix  A.  Priority  Pollutant  List 

Acenaphthene 

Acrolein 

Acrylonitrile 

Benzene 

Benzidine 

Cartwn  tetrachloride  (tetrachloromethane) 

Chlorobenzene 

1 ,2.4-trichlorobenzene 

Hexachlorobenzene 

1.2-dichloroethane 

l.l.l-trichloroethane 

Hexachloroethane 

1.1-dichloroethane 

1 .1 .2-trichloroethane 

1 .1 .2.2-tetrachloroethane 

Chloroethane  ether 

2-chloroethyl  vinyl  ether  (mixed) 

2-chloronaphthalene 

2 .4 .6-trichlorophenol 

Parachlorometacresol 

Chloroform  (trichloromethane) 

2-chlorophenol 

1 .2-dichlorobenzene 

1 .3-dichlorobenzene 

1 ,4-dichlorobenzene 

3.3-dichlorobenzene 

1.1-dichloroethylene 

2.4-dichloropheno] 

1 ,2-dichloropropane 

1 ,2-dichioropropylene  (1 .3-dichloropropene) 

2.4-dimethylphenol 

2.4-dinitrotoluene 

2,6-dinitrotoluene 

1 .2-dipheny  Ihydrazine 


Ethylbenzene 

Fluoranthene 

4-chlorophenyl  phenyl  ether 

4-bromophenyl  phenyl  ether 

Dichlorobormomethane 

Chlordibromomethane 

Hexachlorobutadine 

Hexachlorocyclopentadine 

Isophorone 

Napthaline 

Nitrobenzene 

2-nitrophenol 

4-nitrophenol 

2.4-dinitrophenol 

4 .6-d  i  n  i  tro-o-cresol 

4,6-dinitro-o-cre8ol 

N-nitrosodimethylamine 

N-nitrosodi-n-propylamine 

Pentachlorophnol 

Phenol 

Bis(2-ethylhexyl)  phthalate 

Butyl  benzyl  phthalate 

Di-n-butyl  phthalate 

Di-n-octyl  phthalate 

Diethyl  Phthalate 

Dimethyl  phthalate  1 .2-benzathracene 

(benzo(a)anthracene) 
Benzo(a)pyrene  (3,4-benzopyrene) 
3 .4-Benzofluoranthene 

(benzo(b]fluoranthene) 
11 .1 2-benzofluoranthene 

(benzo(b)nuoranthene) 
Chrysene 
Acenaphlhylene 
Anthracene 
1 .1 2-beiizoperylene(benzo(ghi)perylene) 


Fluorene 

Phenanthrene 

1 .2 ,5.6-dibenzanthracene 

(dibenzo(h)anthracene) 
Indeno  (1,2.3-cd)  pyrene  (2.3-o-phenylene) 

Pyrene  Tetrachloroethylene 
Toluene 

Endosulphan  sulphate 
Endrin 

Endrin  aldehyde 
Heptachlor 
Heptachlor  epoxide  (BHC-hexachloro 

cyclohexane) 
Alpha-BHC 
Beta-BHC 

Gamma-BHC  (lindane) 
Delta-BHC  (PCB-polychlorinated  biphenyis) 
PCB-1242  (Arochlor  1242) 
PCB-1254  (Arochlor  1254) 
PCB-1221  (Arochlor  1221) 
PCB-1 232  (Arochlor  1232) 
PCB-1248  (Arochlor  1248) 
PCB-1 260  (Arochlor  1260) 
PCB-1016  (Arochlor  1016) 
Toxaphane 
Antimony 
Arsenic 
Asbestos 
Beryllium 
Cadmium 
Chromium 
Copp>er 
Cyanide,  Total 
Lead 
Mercury 
Nickel 


m 
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Selenium 
N-nitrosodiphenyiamiiie  2,3.4,7,g- 

tetrachlorodibenzo-p-dioxin  (TCDD) 
Silver 
Thaliium 

Bis(2-chloroisopropyl)  ether 
Bis(2-chloroethyoxy)  methane 
Methylene  chloride  (dichloromethane) 
Methyl  chloride  (dichlororaethanef 
Methyl  bromide  Cbromomethane) 
Bromofonn  Tribromoelhane 
Trichloroethylene 

Vinyl  chloride  (chloroethylene)  Aldrin 
Dieldrin 

Chlordane  (techn.  mixture  and  metabolites) 
4.4-DDT 

4.4-DDE  (p.p-DDX) 
4.4-DDD  (p.p-TDE) 
A  Ipha-endosulfan 
Beta-endosu  1  phan 
Zinc 

General  Permit  Authorization  to 
Discharge  From  the  Oil  and  Gas  Point 
Source  Category  to  Coastal  Waters  of 
Texas 

Permit  No.  TXG330000 

In  compliance  with  the  provisions  of 
the  Federal  Water  Pollution  Control  Act, 
as  amended  (33  U.S.C.  1251  et  seq-  the 
"Act"),  the  following  discharges  are 
authorized  from  coastal  oil  and  gas 
facilities  (defined  in  40  CFR  Part  435. 
Subpart  D)  to  receiving  waters, 
described  below  (encompassing  the 
coastal  waters  of  Texas)  in  accordance 
with  effluent  Umitations,  monitoring 
requirements  and  other  conditions  set 
forth  in  Parts  I,  II,  m,  and  IV  thereof: 

Drilling  Fluids, 

Drill  Cuttings. 

Deck  Drainage, 

Sanitary  Wastes, 

Domestic  Wastes, 

Desalinization  Unit  Discharge, 

Diatomaceous  Earth  Filter  Media, 

Excess  Cement  Slurry. 

(Jncontaminated  Ballast/Bilge  Water. 

Boiler  Blowdovm. 

Blowout  Preventer  Control  Fluid. 

Well  Treatment  Fluids, 

Workover  Fluids, 

Completion  Fluids, 

Formation  Test  Fluids, 

Treated  Wastewater  firom  Dewatered  Drilling 

Fluids/Cuttings, 
Muds.  Cuttings,  and  Cement  at  the  Sea  floor. 
Uncontaminated  Seawater. 
Uncontaminated  Freshwater. 

This  permit  authorizes  discharges  to 
the  coastal  waters  of  Texas  from  oil  and 
gas  facilities  engaged  in  production, 
field  exploration,  driUing,  well 
completion,  and  well  treatment 
operations.  Produced  water,  produced 
sand  and  source  water  and  sand 
discharges  are  excluded  from  coverage 
under  this  general  permit,  but  will 
however,  be  regulated  under  a  separate 
general  coastal  permit. 

For  the  purposes  of  this  NPDES 
general  permit,  Coastal  Subcategory 


facilities  means  oil  and  gas  facilities 
associated  with  a  wellhead  located  in 
waters  of  the  United  States  (including 
wetlands)  as  defined  at  40  CFR  122.2, 
landward  of  the  inner  boundary  of  the 
territorial  seas  and  those  wells  in  the 
geographic  area  (land  and  water  areas] 
suspended  from  the  Onshore 
Subcategory  described  at  40  CFR  part 
435  subpart  C.  The  term  wetlands  shall 
mean  "those  surface  areas  which  are 
inundated  or  saturated  by  surface  or 
ground  water  at  a  frequency  and 
duration  sufficient  to  support,  and  that 
under  normal  circumstances  do  support, 
a  prevalence  of  vegetation  typically 
adapted  for  life  in  saturated  soil 
conditions.  Wetlands  generally  include, 
swamps,  marshes,  bogs  and  similar 
areas".  Territorial  seas  refers  to  "the  belt 
of  the  seas  measured  from  the  line  of 
ordinary  low  water  along  that  portion  of 
the  coast  which  is  direct  contact  with 
the  open  sea  and  the  line  marking  the 
seaward  limit  of  inland  waters,  and 
extending  seaward  a  distance  of  three 
miles."  (See  Clean  Water  Act  Section 
502). 

TTie  coastal  permit  area  as  described 
in  the  regulations  is  broad  by  definition 
and  includes  all  rivers,  streams,  lakes, 
bays,  estuaries  and  adjacent  wetlands 
that  occur  inland  of  inner  boundary  of 
the  territorial  seas.  The  coastal 
subcategory  also  includes  the 
geographic  area  along  the  coast  of  Texas 
and  Louisiana  (Chapman  line  area) 
which  was  originally  defined  as  coastal 
in  EPA's  1976  Interim  Final  Regulations 
for  the  onshore  subcategory  (See 
Suspension  of  Regulations,  47  PR 
31554,  July  21. 1982).  A  Eacility  U 
considered  to  be  covered  under  the 
proposed  general  permit  if  the  location 
of  the  wellhead  is  within  the  described 
permit  area. 

This  permit  does  not  authorize 
discharge  from  "new  sources"  as 
defined  in  40  CFR  122.2.  This  permit 
also  does  not  authorize  discharges  from 
oil  and  gas  extraction  operations  which 
adversely  affect  properties  listed  or 
eligible  for  listing  in  the  National 
RegistOT  of  Historic  Places. 

This  permit  shall  become  effective  on 
October  21, 1993. 

This  permit  and  the  authorization  to 
discharge  shall  expire  at  midnight. 
October  21. 1998. 


Signed  this  Septemlier  7th  day  of  1993. 

Myron  O.  KmdsoB,  PJC., 

Director,  Water  Management  Division  EPA 
Region  6. 

Parti 

Section  A.  General  Permit  Coverage 

1.  Intent  To  Be  Covered 

Written  notification  of  intent  to  be 
covered,  including  the  legal  name  and 
address  of  the  operator,  the  lease  (or 
lease  block)  number  assigned  by  the 
Railroad  Commission  of  Texas  or,  if 
none,  the  name  commonly  assigned  to 
the  lease  area,  and  the  type  of  facilities 
located  within  the  lease  (or  lease  block), 
shall  be  submitted. 

(a)  By  operators  of  leases  (or  lease 
blocks)  that  are  located  within  the 
geographic  scope  of  this  permit,  within 
45  days  of  the  effective  date  of  this 
permit. 

Note:  Operators  must  request  coverage 
under  this  general  permit  or  have  an  effective 
individual  permit. 

(b)  By  operators  of  leases  (or  lease 
blocks)  obtained  subsequent  to  the 
effective  date  of  this  permit  fourteen 
days  prior  to  the  commencement  of 
discharge. 

2.  Termination  of  Operations 

Lease  (or  lease  block)  operators  shall 
notify  the  Regional  Administrator 
within  60  days  after  the  permanent 
termination  of  discharges  from  their 
facilities.  In  addition,  lease  (or  lease 
block)  operators  shall  notify  the 
Regional  Administrator  within  30  days 
of  any  transfer  of  ownership. 

Section  B.  NPDES  Individual  Versus 
General  Permit  Applicability 

1.  The  Regional  Administrator  May 
Require  Application  for  an  Individual 
NPDES  Permit 

The  Regional  Administrator  may 
require  any  person  authorized  by  this 
permit  to  apply  for  and  obtain  an 
individual  NPDES  permit  when: 

(a)  The  discharge(s)  is  a  significant 
contributor  of  pollution; 

(b)  The  discharger  is  not  in  compliance 
with  the  conditions  of  this  permit; 

(c)  A  change  has  occurred  in  the 
availability  of  the  demonstrated  technology 
or  practices  for  the  control  or  al>atement  of 
pollutants  applicable  to  the  point  sources; 

(d)  Effluent  limitation  guidelines  are 
promulgated  for  point  sources  covered  by 
this  permit; 

(e)  A  Water  Quality  Management  Plan 
containing  requirements  applicable  to  such 
point  source  is  approved; 

(f)  The  point  source(s)  covered  by  this 
permit  no  longer 

(1)  Involve  the  same  or  substantially 
similar  types  of  operations; 
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(2)  Discharge  the  same  types  of  wastes: 

(3)  Require  the  same  effluent  limitations  or 
operating  conditions; 

(4)  Require  the  same  or  similar  monitoring: 
or 

(5)  In  the  opinion  of  the  Regional 
Administrator,  are  more  appropriately 
controlled  under  an  individual  permit  than 
under  a  general  permit. 

The  Regional  Administrator  may 
require  any  operator  authorized  by  this 
permit  to  apply  for  an  individual 
NPDES  permit  only  if  the  operator  has 
been  notified  in  writing  that  a  permit 
application  is  required. 

2.  An  Individual  NPDES  Permit  May  Be 
Requested 

(a)  Any  operator  authorized  by  this 
permit  may  request  to  be  excluded  from 
the  coverage  of  this  general  permit  by 
applying  for  an  individual  permit.  The 
operator  shall  submit  an  application 
together  with  the  reasons  supporting  the 
request  to  the  Regional  Administrator 
no  later  than  December  20, 1993. 

(b)  When  an  individual  NPDES  permit 
is  issued  to  an  operator  otherwise 
subject  to  this  general  permit,  the 
applicability  of  this  permit  to  the  owner 
or  operator  is  automatically  terminated 
on  the  effective  date  of  the  individual 
permit. 

3.  General  Permit  Coverage  May  Be 
Requested 

A  source  excluded  from  coverage 
under  this  general  permit  solely  because 
it  already  has  an  individual  permit  may 
request  that  its  individual  p)ermit  be 
revoked,  and  that  it  be  covered  by  this 
general  permit.  Upon  revocation  of  the 
individual  permit,  this  general  permit 
shall  apply  to  the  source  after  the 
notification  of  intent  to  be  covered  is 
nied  (see  A.l.  above). 

Partn 

Section  A.  Effluent  Limitations  and 
Monitoring  Requirennents 

Specific  effluent  limitations  and 
monitoring  requirements  are  discussed 
below.  They  are  organized  by  the  type 
of  discharge  in  the  text,  and  by 
discharge  type,  effluent  limitation  and 
monitoring  requirements  in  Table  1. 

1.  Drilling  Fluids 

(a)  Applicability.  Permit  conditions 
apply  to  all  drilling  fluids  (muds)  that 
are  discharged,  including  fluids 
adhering  to  cuttings. 

(b)  Prohibitions.  This  permit  prohibits 
the  discbarge  of  all  drilling  fluids. 

2.  Drill  Cuttings 

Special  Note:  The  permit  prohibitions  and 
limitations  that  apply  to  drilling  fluids  also 
apply  to  drilling  fluids  that  adhere  to  drill 


cuttings.  Any  permit  condition  that  applies 
to  the  drilling  fluid  system,  therefore,  also 
applies  to  cuttings  discharges. 

(a)  Prohibitions.  This  permit  prohibits 
the  discharge  of  drill  cuttings. 

3.  Treated  Wastewater  from  Drilling 
Fluids/Cuttings,  Dewatering  Activities 
and  Pit  Closure  Activities 

(a)  Applicability.  Treated  waste  water 
from  dewatered  drill  site  reserve  pits, 
shale  barges,  ring  levees  and  inactive/ 
abandoned  reserve  pits,  mud  tanks  and 
effluents  from  solids  control  systems. 

(b)  Liwitations — Free  Oil.  Discharges 
containing  free  oil  are  prohibited  as 
determined  by  a  visual  sheen  on  the 
surface  of  the  receiving  water.  Discharge 
is  authorized  only  at  times  when  visual 
sheen  observation  is  possible. 
Monitoring  must  be  accomplished  once 
per  day,  when  discharging.  The  number 
of  days  a  sheen  is  detected  must  be 
recorded. 

(Exception)  Treated  wastewater  may  be 
discharged  at  any  time  if  the  operator 
uses  the  static  sheen  method  for 
detecting  free  oil. 

Oil  and  Grease.  Treated  Wastewater 
must  meet  a  15  mg/1  daily  maximum 
limitation. 

Total  Suspended  Solids.  Treated 
wastewater  shall  not  exceed  50  mg/1  as 
a  daily  maximum. 

Total  Dissolved  Solids.  Treated 
wastewater  shall  not  exceed  300Q  mg/1 
as  a  daily  maximum. 
[Exception]  Total  dissolved  solids  (TDS) 
concentration  may  exceed  3,000  mg/1  in 
tidally  influenced  watercourses 
(downstream  of  the  upper  limit  of 
saltwater  intrusion)  if  the  TDS 
concentration  of  the  treated  reserve  pit 
effluent  does  not  exceed  the  TDS 
concentration  of  the  receiving  water  at 
the  point  of  discharge  at  the  tirrie  of 
discharge. 

Chemical  Oxygen  Demand.  Treated 
wastewater  shall  not  exceed  200  mg/1  as 
a  daily  maximum. 

pH.  Discharges  of  treated  wastewater 
must  meet  a  pH  limitation  of  not  less 
than  6.0  and  not  greater  than  9.0  at  the 
point  of  discharge. 

Chlorides.  Treated  wastewater  shall 
not  exceed  500  mg/1  in  inland  areas  and 
shall  not  exceed  1,000  mg/1  in  tidally 
influenced  watercourses. 
(Exception)  Chloride  concentration  may 
exceed  1,000  mg/1  in  tidally  influenced 
watercourses  (downstream  of  the  upper 
limit  of  saltwater  intrusion)  if  the 
chloride  concentration  of  the  treated 
reserve  pit  effluent  does  not  exceed  the 
chloride  concentration  of  the  receiving 
water  at  the  point  of  discharge  at  the 
time  of  discharge.  Inland  regions  are 
deflned  to  be  those  regions  where 


natural  drainage  is  into  any  watercourse 
which  is  not  tidally  influenced. 

Hazardous  Metals.  The  discharge 
must  not  contain  concentrations  of  the 
substances  classifled  as  "hazardous 
metals"  in  excess  of  the  levels  allowed 
by  the  Texas  Water  Development  Board 
Rules  156.19.15.001-.009  (currently 
TAC  319.21). 

Monitoring.  The  monitoring  frequency 
for  the  above  limitations  are  once  per 
day  when  discharging.  However,  if  the 
effluent  is  batch  treated  and  discharged, 
the  monitoring  requirements  for  all 
effluent  characteristics  shall  be  once  per 
discharge  event  by  grab  sample. 

(c)  Ower  Monitoring — Volume.  The 
volume  (bbls)  of  discharged  treated 
wastewater  must  be  estimated  once  per 
day,  when  discharging.  If  the  effluent  is 
being  batch  treated  and  discharged  then 
the  estimated  volume  discharged  in 
barrels  must  be  recorded  per  discharge 
event. 

4.  Deck  Drainage 

(a)  Limitations — Free  Oil.  Discharges 
containing  free  oil  are  prohibited  as 
determined  by  a  visual  sheen  on  the 
surface  of  the  receiving  water. 
Monitoring  must  be  accomplished  once 
per  day,  when  discharging  during 
conditions  when  an  observation  of  a 
sheen  is  possible  and  when  the  facility 
is  manned.  The  number  of  days  a  sheen 
is  detected  must  be  recorded. 

(b)  Other  Monitoring — Volume.  Once 
per  month,  the  total  monthly  volume 
(bbl)  must  be  estimated. 

5.  Formation  Test  Fluid 

(a)  Prohibitions.  There  shall  be  no 
discharge  of  formation  test  fluids  to 
lakes,  rivers,  streams,  bays  and 
estuaries. 

[Exception]  Discharges  of  formation  test 
fluids  are  allowed  to  bays  and  estuaries 
where  no  chloride  standards  have  been 
established  by  the  Texas  Water 
Commission. 

(b)  Limitations — Free  Oil.  Discharges 
containing  free  oil  are  prohibited  as 
determined  by  a  visual  sheen  on  the 
surface  of  the  receiving  water.  Discharge 
is  authorized  only  at  times  when  visual 
sheen  observation  is  possible. 
Monitoring  must  be  accomplished  once 
per  discharge.  The  number  of  days  a 
sheen  is  detected  must  be  recorded. 
[Exception]  Formation  test  fluids  may 
be  discharged  at  any  time  if  the  operator 
uses  the  static  sheen  method  for 
detecting  free  oil. 

pH.  Discharges  of  formation  test  fluid 
must  meet  a  pH  limitation  of  not  less 
than  6.0  and  not  greater  than  9.0.  A  grab 
sample  must  be  taken  once  p>er 
discharge.  Any  spent  acidic  test  fluids 
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shall  be  neutralized  before  discharge 
such  that  the  pH  at  the  point  of 
discharge  meets  the  limitation. 

(c)  Other  Monitoring — Volume.  Once 
per  discharge,  the  total  volume  reported 
as  number  of  barrels  sent  downhole 
during  testing  and  the  number  of  barrels 
discharged  shall  be  estimated  and 
reported  once  per  month. 

6.  Well  Treatment  Fluids,  Completion 
Fluids,  Workover  Fluids 

(a)  Prohibitions.  There  shall  be  no 
discharge  of  well  completion,  treatment 
or  workover  fluids  to  lakes,  rivers, 
streams,  bays  or  estuaries. 

[Exception]  Discharge  of  well 
completion,  treatment  or  workover 
fluids  are  allowed  to  bays  and  estuaries 
where  no  chloride  standards  have  been 
established  by  the  Texas  Water 
Commission. 

Priority  (Toxic)  Pollutants.  For  well 
treatment  fluids,  completion  fluids,  and 
workover  fluids,  the  discharge  of 
priority  pollutants  (see  Appendix  A)  is 
prohibited,  except  in  trace  amounts.  If 
well  completion,  treatment  or  workover 
fluids  are  discharged,  the  permittee  is 
required  to  retain  records  indicating  that 
the  discharge  did  not  contain  priority 
pollutants,  except  in  trace  amounts. 
Certification  on  DMR's  will  suffice  for 
priority  pollutant  Umits. 

Information  on  the  specific  chemical 
composition  of  additives  used  in  these 
fluids,  and  their  concentrations  in  the 
fluid,  must  be  recorded  if  priority 
pollutants  are  present,  in  any  amount, 
in  these  additives. 

(b)  Limitations — Free  Oil.  Discharges 
containing  free  oil  are  prohibited  as 
determined  by  a  visual  sheen  on  the 
surface  of  the  receiving  water.  Discharge 
is  authorized  only  at  times  when  visual 
sheen  observation  is  possible. 
Monitoring  must  be  accomplished  once 
per  day,  when  discharging.  The  number 
of  days  a  sheen  is  detected  must  be 
recorded. 

(Exception]  Well  treatment  fluids, 
completion  fluids,  or  workover  fluids 
may  be  discharged  at  any  time  if  the 
operator  uses  the  static  sheen  method 
for  detecting  free  oil. 

pH.  Well  treatment,  completion  and 
workover  fluids  must  meet  a  pH 
limitation  of  not  less  than  6.0  and  not 
greater  than  9.0  prior  to  being 
discharged.  SampUng  must  be 
accomplished  once  per  day  when 
discharging. 

(c)  Other  Monitoring— Volume.  Once 
per  month,  the  discharge  volume  (bbls) 
must  be  estimated. 


7.  Sanitary  Waste 

(a)  Prohibitions— Solids.  No  floating 
solids  may  be  discharged. 

(b)  Limitations— Biochemical  Oxygen 
Demand  (BODS).  Sanitar/  waste 
discharges  must  meet  a  43  mg/1  daily 
maximum  limitation.  A  grab  sample 
must  be  collected  and  analyzed  once  per 
quarter. 

Total  Suspended  Solids.  Sanitary 
waste  dischai^es  shall  meet  a  45  mg/1 
daily  maximum  limitation.  A  grab 
sample  shall  be  collected  and  analyzed  . 
once  per  quarter. 

Fecal  Coliform.  Sanitary  waste 
discharges  must  meet  a  daily  maximum 
limitation  of  200/100  ml  for  fecal 
coliform  .  A  grab  sample  must  be  taken 
and  analyzed  once  per  week. 

(c)  Other  Monitoring — Flow.  Once  per 
month,  the  average  flow  (million  gallons 
per  day;  MGD)  must  be  estimated. 

8.  Domestic  Waste 

(a)  Prohibitions — Solids.  This  permit 
prohibits  the  dischai^  of  "garbage" 
including  food  wastes  (comminuted  or 
not),  incineration  ash  and  clinker. 
Neither  fish  and  debris  fix)m  fish 
cleaning  stations  nor  graywater  are  not 
considered  garbage  ujider  this 
definition. 

9.  Miscellaneous  Discharges 

Desalinization  Unit  Discharge, 
Blowout  Preventer  Fluid, 
Uncontaminated  Ballast  Water, 
Uncontaminated  Bilge  Water,  Mud, 
Cuttings,  and  Cement  at  the  sea  floor, 
Uncontaminated  Seawater,  Boiler 
Blowdown,  Excess  Cement  Slurry, 
Diatomaceous  Earth  Filter  Media, 
Uncontaminated  Fresh wa  ;er,  including 
potable  water  releases  during  tank 
transfer  and  emptying  operations,  and 
condensate  from  air  conditioner  units. 

(a)  Limitations — Free  Oil.  Discharges 
containing  free  oil  are  pronibited  as 
determined  by  a  visual  sheen  on  the 
surface  of  the  receiving  water.  Discharge 
is  authorized  only  at  times  when  visual 
sheen  observation  is  possible. 
Monitoring  must  be  accomplished  once 
per  day,  when  discharging.  The  number 
of  days  a  sheen  is  detected  must  be 
recorded. 

[Exception]  Miscellaneous  discharges 
may  occur  at  any  time  if  the  operator 
uses  the  static  sheen  method  for 
detecting  free  oil.  - 

10.  Other  Discharge  Conditions 

(a)  Prohibitions — Halogenated  Phenol 
Compounds.  There  shall  be  no 
discharge  of  halogenated  phenol 
compounds. 

Rubbish,  Trash,  and  Other  Refuse. 
The  discharge  of  any  solid  material  not 


authorized  in  the  permit  (as  described 
above)  is  prohibited. 

(b)  Limitations — Floating  Solids  or 
Visible  Foam.  There  shall  be  no 
discharge  of  floating  solids  or  visible 
foam  in  other  than  trace  amounts. 

Surfactants,  Dispersants,  and 
Detergents.  The  discharge  of  surfactants, 
dispersants,  and  detergents  used  to 
wash  working  areas  shall  be  minimized 
except  as  necessary  to  comply  with 
applicable  State  and  Federal  safety 
requirements. 

Section  B.  Other  Conditions 

1.  Samples  of  Wastes 

If  requested,  the  permittee  shall 
provide  EPA  with  a  sample  of  any  waste 
in  a  manner  s{>ecified  by  the  Agency. 

Partm 

Section  A.  General  Conditions 

1.  Introduction 

In  accordance  with  the  provisions  of 
40  CFR  122.41,  et.  seq.,  this  permit 
incorporates  by  reference  all  conditions 
and  requirements  applicable  to  NPDES 
Permits  set  forth  in  the  Clean  Water  Act, 
as  amended,  (hereinafter  known  as  the 
"Act")  as  well  as  ALL  applicable  CFR 
regulations. 

2.  Duty  To  Comply 

The  permittee  must  comply  with  all 
conditions  of  this  permit.  Any  permit 
non-compliance  constitutes  a  violation 
of  the  Clean  Water  Act  and  is  grounds 
for  enforcement  action  or  for  requiring 
a  permittee  to  apply  for  and  obtain  an 
individual  NPDES  permit. 

3.  Toxic  Pollutants 

Notwithstanding  III.A.5  below,  if  any 
toxic  effluent  standard  or  prohibition 
(including  any  schedule  of  compliance 
specified  in  such  effluent  standard  or 
prohibition)  is  promulgated  under 
section  307(a)  of  the  Clean  Water  Act  for 
a  toxic  pollutant  which  is  present  in  the 
discharge  and  that  standard  or 
prohibition  is  more  stringent  than  any 
limitation  on  the  pollutant  in  this 
permit,  this  permit  shall  be  modified  or 
revoked  and  reissued  to  conform  to  the 
toxic  effluent  standard  or  prohibition 
and  the  permittee  so  notified. 

The  permittee  shall  comply  with 
effluent  standards  or  prohibitions 
established  under  section  307(a)  of  the 
Clean  Water  Act  for  toxic  pollutants 
within  the  time  provided  in  the 
regulations  that  established  those 
standards  or  prohibitions,  even  if  the 
permit  has  not  yet  been  modified  to 
incorporate  the  requirement. 
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4.  Duty  To  Reapply 

If  the  permittee  wishes  io  continue  »n 
activity  re;;'jlat«d  by  this  permit  after 
the  expiration  date  of  this  permit,  the 
permittee  must  submit  notice  of  intent 
to  be  covered  and  must  apply  for  a  new 
permit.  Continuation  of  the  expiring 
permit  shall  be  governed  by  regulations 
at  40  CFR  122^  and  any  subsequent 
amendments. 

5.  Permit  Flexibility 

This  permit  may  be  modified,  revoked 
and  reissued,  or  terminated  for  cause 
including,  but  not  limited  to,  the 
following  (see  40  CFR  122.62-64): 

(a)  Violation  of  any  terms  or  conditions  of 
this  permit; 

(b)  Obtaining  this  permil  by 
misrepresentation  or  faihire  to  disclose  fully 
all  relevant  facts; 

(c)  A  change  in  any  condition  that  requires 
either  a  temporary  or  a  permanent  reduction 
or  elimination  of  the  authorized  discharge;  or 

(d)  A  determination  that  the  permitted 
activity  en^^ngers  human  health  or  the 
environmeut  and  can  only  be  regulated  to 
acceptable  levels  tiy  permit  modification  or 
leiminatioa. 

The  filing  of  a  request  by  the 
permittee  for  a  permit  modification, 
revocation  and  reissuai>ce,  or 
termination,  or  a  notification  of  planned 
changes  or  anticipated  noncompliance, 
does  not  stay  any  permit  condition. 

This  permit  shall  be  modified,  or 
ahematively,  revoked  and  reissued,  to 
comply  with  any  applicable  effluent 
standard  or  limitation  issued  or 
approved  under  section  301,  304,  and 
307  of  the  Clean  Water  Act,  if  the 
effluent  standard  or  limitation  so  issued 
or  approved: 

(a)  Contains  different  conditions  or 
limitations  than  any  in  the  permit;  or 

(b)  Controls  any  pollutant  not  limited 
in  the  permit. 

The  permit  as  modified  or  reissued 
under  this  paragraph  shall  also  omtain 
any  other  requirements  of  the  Act  then 
applicable. 

6.  Property  Rights 

The  issuance  of  this  permit  does  not 
convey  any  property  rights  of  any  sort, 
or  any  exclusive  privileges,  nor  does  it 
•uthorisB  any  injury  to  private  property 
or  any  invasion  of  personal  rights,  nor 
any  infiingem«it  of  Federal,  Slate,  or 
local  laws  or  regulations. 

7.  Duty  to  Provide  Information 

The  permittee  shall  furnish  to  the 
Regional  Administrator,  within  a 
reasonable  time,  any  information  which 
the  Regional  Administrator  may  request 
to  determine  whether  cause  exists  for 
modifying,  revoking  and  reissuing,  or 
terminating  this  permit,  or  to  determine 


compliance  with  this  permit.  The 
permittee  shall  also  furnish  to  the 
Regional  Administrator  upon  request, 
copies  of  records  required  to  be  kept  by 
this  permit. 

8.  Qvil  and  Criminal  Liability 

Except  as  provided  in  permit 
conditions  on  "Bypassing"  and 
"Upsets"  (see  III.B.4  and  III.B.5), 
nothing  in  this  permit  shall  be 
construed  to  relieve  the  permittee  from 
civil  or  criminal  penalties  for 
noncompliance.  Any  false  or  misleading 
misrepresentation  or  concealment  of 
information  required  to  be  reported  by 
the  provisions  of  the  permit,  the  ACT. 
or  applicable  CFR  regulations  which 
avoids  or  effectively  defeats  the 
regulatory  purpose  of  the  permit  may 
subject  the  permittee  to  criminal 
enforcement  pursuant  to  18  U.S.C  1001. 

9.  Oil  and  Hazardous  Substance 
Liability 

Nothing  in  this  permit  shall  be 
construed  to  preclude  the  institution  of 
any  legal  action  or  relieve  the  permittee 
from  any  responsibilities,  liabilities,  or 
penalties  to  which  the  permittee  is  or 
may  be  subject  under  section  311  of  the 
Clean  Water  Act. 

10.  State  Laws 

Nothing  in  this  permit  shall  be 
construed  to  preclude  the  institution  of 
any  legal  action  or  relieve  the  permittee 
bt>m  any  responsibilities,  liabilities,  or 
penalties  established  pursuant  to  any 
applicable  State  law  or  regulation  under 
authority  preserved  by  section  510  of 
the  Clean  Water  Act. 

11.  Severability 

The  provisions  of  this  permit  are 
severable,  and  if  any  provision  of  this 
permit  or  the  application  of  any 
provision  of  this  permit  to  any 
circumstance  is  held  invalid,  the 
application  of  such  provision  to  other 
circumstances,  and  the  remainder  of 
this  permit,  shall  not  be  affected 
thereby. 

Section  B.  Operation  and  Maintenance 
of  Pollution  Controls 

1.  Need  to  Halt  or  Reduce  not  a  Defense 

h  shall  not  be  a  defense  for  a 
permittee  in  an  enforcement  action  that 
it  would  have  been  necessary  to  hah  or 
reduce  the  permitted  activity  in  order  to 

maintain  compHance  with  the 
conditions  of  this  permit. 

2.  Duty  to  Mitigate 

Tiie  permittee  shall  take  all 
reasonable  steps  to  minimize  or  prevent 
any  discharge  in  violation  of  this  permit 
which  has  a  reasonabfe  likelihood  of 


adversely  affecting  human  health  or  the 
environment. 

3.  Proper  Operation  and  Maintenance 

The  permittee  shall  at  all  times 
properly  operate  and  maintain  all 
facilities  and  systems  of  treatment  and 
control  (and  related  appurtenances)  that 
are  installed  or  used  by  the  permittee  to 
achieve  compliance  with  the  conditions 
of  this  permit.  Proper  operation  and 
maintenance  also  includes  adequate 
laboratory  controls  aiKl  appropriate 
quality  assurance  procedures.  This 
provision  requires  the  operation  of 
backup  or  auxiliary  facilities  or  similar 
systems  that  are  installed  by  a  permittee 
only  when  the  operation  is  necessary  to 
achieve  compliance  with  the  conditions 
of  the  permit. 

4.  Bypass  of  Treatment  Facilities 

(a)  Definitions.  (1)  "Bypass"  means 
the  intentional  diversion  of  waste 
streams  from  any  portion  of  a  treatment 
facility. 

(2)  "Severe  property  damage"  means 
substantial  physical  damage  to  property, 
damage  to  the  treatment  facilities  that 
causes  them  to  become  inoperable,  or 
substantial  and  permanent  loss  of 
natural  resources  that  can  reasonably  be 
expected  to  occur  in  the  absence  of  a 
bypass.  Severe  profwrty  damage  does 
not  mean  economic  loss  caused  by 
delays  in  production. 

(b)  Bypass  not  exceeding  limitations. 
The  permittee  may  allow  any  b3rpass  to 
occur  that  does  not  cause  effluent 
limitations  to  be  exceeded,  but  only  if 
it  also  is  for  essential  maintenance  to 
assure  efficient  operation.  These 
bypasses  are  not  subject  to  the 
provisions  of  section  B,  paragraphs  4.c 
and  4.d  of  this  section. 

(c)  Notice.  (1)  Anticipated  bypass.  If 
the  permittee  knows  in  advance  of  the 
need  for  a  bypass,  it  shall  submit  prior 
notice,  if  possible  at  least  ten  days 
before  the  date  of  the  byf>ass. 

(2)  Unanticipated  bypass.  The 
permittee  shall  submit  notice  of  an 
unanticipated  bypass  as  required  In 
section  D.  paragraph  6  (24-hour 
reporting). 

(d)  Prohibition  of  bypass.  (1)  Bsrpass  is 
prohibited,  and  the  Regional 
Administrator  may  take  enforcement 
action  against  a  permittee  for  bypass, 
unless: 

(a)  Bypass  was  unavoidable  to  prevent 
loss  of  life,  personal  injury,  or  severe 
property  damage; 

(b)  There  were  no  feasible  aHematives 
to  the  bypass,  such  as  the  use  of 
auxiliary  treatment  facilities,  retention 
of  untreated  wastes,  or  maintenance 
during  normal  periods  of  equipment 
downtime.  This  condition  is  not 
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satisfied  if  adequate  back-up  equipment 
should  have  been  installed  in  the 
exercise  of  reasonable  engineering 
judgment  to  prevent  a  bypass  that 
occurred  during  normal  periods  of 
equipment  downtime  or  preventive 
maintenance;  and 

(c)  The  permittee  submitted  notices  as 
required  under  section  B,  paragraph  4.c. 

(2)  The  Regional  Administrator  may 
approve  an  anticipated  bypass,  after 
considering  its  adverse  effects,  if  the 
Regional  Administrator  determines  that 
it  will  meet  the  three  conditions  listed 
above  in  section  B,  paragraph  4.d.(l). 

5.  Upset  Conditions 

(a)  Definition.  "Upset"  means  an 
exceptional  incident  in  which  there  is 
unintentional  and  temporary 
noncompliance  with  technology-based 
permit  effluent  limitations  because  of 
factors  beyond  the  reasonable  control  of 
the  permittee.  An  upset  does  not 
include  noncompliance  to  the  extent 
caused  by  operational  error,  improperly 
designed  treatment  facilities,  inadequate 
treatment  facilities,  lack  of  preventive 
maintenance,  or  careless  or  improper 
operation. 

(b)  Effect  of  an  Upset.  An  upset 
constitutes  an  affirmative  defense  to  an 
action  brought  for  noncompliance  with 
such  technology -based  permit  effluent 
limitations  if  the  requirements  of 
section  B,  paragraph  5.(c)  are  met.  No 
determination  made  during 
administrative  review  of  claims  that 
noncompliance  was  caused  by  upset, 
and  before  an  action  for  noncompliance, 
is  final  administrative  action  subject  to 
judicial  review. 

(c)  Conditions  Necessary  for  a 
Demonstration  of  Upset.  A  permittee 
who  wishes  to  establish  the  affirmative 
defense  of  upset  shall  demonstrate, 
through  properly  signed, 
contemporaneous  operating  logs,  or 
other  relevant  evidence,  that: 

(1)  An  upset  occurred  and  that  the 
permittee  can  identify  the  cause(s)  of 
the  upset; 

(2)  The  permitted  facility  was  at  the 
time  being  properly  operated; 

(3)  The  permittee  submitted  notice  of 
the  upset  as  required  in  section  D, 
paragraph  5;  and, 

(4)  The  permittee  complied  with  any 
remedial  measures  required  under 
section  B,  paragraph  2. 

(d)  Burden  of  proof  In  any 
enforcement  proceeding  the  permittee 
seeking  to  establish  the  occurrence  of  an 
upset  has  the  burden  of  proof. 

6.  Removed  Substances 

Solids,  sludges,  H Iter  backwash,  or 
other  pollutants  removed  in  the  course 
of  treatment  or  control  of  wastewaters 


shall  be  disposed  of  in  a  manner  such 
as  to  prevent  any  pollutant  from  such 
materials  from  entering  navigable 
waters.  Any  substance  specifically  listed 
within  this  permit  may  be  discharged  in 
accordance  with  specified  conditions, 
terms,  or  limitations. 

Section  C.  Monitoring  and  Records 

1.  Inspection  and  Entry 

The  permittee  shall  allow  the 
Regional  Administrator  or  an  authorized 
representative,  upon  the  presentation  of 
credentials  and  other  documents  as  may 
be  required  by  law,  to: 

(a)  Enter  upon  the  permittee's 
premises  where  a  regulated  facility  or 
activity  is  located  or  conducted,  or 
where  records  must  be  kept  under  the 
conditions  of  this  permit; 

(b)  Have  access  to  and  copy,  at 
reasonable  times,  any  records  that  must 
be  kept  under  the  conditions  of  this 
permit; 

(c)  Inspect  at  reasonable  times  any 
facilities,  equipment  (including 
monitoring  and  control  equipment), 
practices,  or  operations  regulated  or 
required  under  this  permit;  and 

(d)  Sample  or  monitor  at  reasonable 
times,  for  the  purposes  of  assuring 
permit  compliance  or  as  otherwise 
authorized  by  the  Clear  Water  Act,  any 
substances  or  parameters  at  any 
location. 

2.  Representative  Sampling 

Samples  and  measurements  taken  as 
required  herein  shall  be  representative 
of  the  volume  and  nature  of  the 
monitored  discharge. 

3.  Retention  of  Records 

The  permittee  shall  retain  records  of 
all  monitoring  information,  including 
all  calibration  and  maintenance  records 
and  all  original  strip  chart  recordings  for 
continuous  monitoring  instrumentation, 
and  copies  of  all  reports  required  by  this 
permit,  for  a  period  of  at  least  3  years 
from  the  date  of  the  sample, 
measurement,  or  report.  This  period 
may  be  extended  by  request  of  the 
S^egional  Administrator  at  any  time. 

The  operator  shall  maintain  records  at 
development  and  production  facilities 
for  3  years,  wherever  practicable  and  at 
a  specific  shore-based  site  whenever  not 
practicable.  The  operator  is  responsible 
for  maintaining  records  at  exploratory 
facilities  while  they  are  discharging 
under  the  operator's  control  and  at  a 
sp>ecined  shore-based  site  for  the 
remainder  of  the  3-year  retention 
period. 

4.  Record  Contents 

Records  of  monitoring  information 
shall  include: 


(a)  The  date,  exact  place,  and  time  of 
sampling  or  measurements, 

(bj  The  individual(s)  who  performed 
the  sampling  or  measurements, 

(c)  The  date(s)  analyses  were 
performed, 

(d)  The  individual(s)  who  performed 
the  analyses, 

(e)  The  analytical  techniques  or 
methods  used,  and 

(f)  The  results  of  such  analyses. 

5.  Monitoring  Procedures 

Monitoring  must  be  conducted 
according  to  test  procedures  approved 
under  40  CFR  part  136,  unless  other  test 
procedures  have  been  specified  in  this 
permit  (see  part  IV. A.,  below). 

6.  Discharge  Rate/Flow  Measurements 

Appropriate  flow  measurement 
devices  consistent  with  accepted 
practices  shall  be  selected,  maintained, 
and  used  to  ensure  the  accuracy  and 
reliability  of  measurements  of  the 
volume  of  monitored  discharges.  The 
devices  shall  be  installed,  calibrated, 
and  maintained  to  ensure  that  the 
accuracy  of  the  measurements  are 
consistent  with  the  accepted  capability 
of  that  type  of  device.  Devices  selected 
shall  be  capable  of  measuring  flows 
with  a  maximum  deviation  of  less  than 
±  10%  from  true  discharge  rates 
throughout  the  range  of  expected 
discharge  volumes. 

Section  D.  Reporting  Requirements 

1 .  Planned  Changes 

The  permittee  shall  give  notice  to  the 
Regional  Administrator  as  soon  as 
possible  of  any  planned  physical 
alterations  or  additions  to  the  permitted 
facility.  Notice  is  required  only  when: 

(a)  The  alteration  or  addition  to  a 
permitted  facility  may  meet  one  of  the 
criteria  for  determining  whether  a 
facility  is  a  new  source  in  40  CFR 
122.29(b)  [48  FR  14153.  April  1.  1983, 
as  amended  at  49  FR  38049,  September 
26. 1984);  or 

(b)  The  alteration  or  addition  could 
significantly  change  the  nature  or 
increase  the  quantity  of  pollutants 
discharged.  This  notification  applies  to 
pollutants  that  are  subject  neither  to 
effluent  limitations  in  the  permit,  nor  to 
notification  requirements  under  40  CFR 
122.42(a)(1)  |48  FR  14153,  April  1,1983, 
as  amended  at  49  FR  38049,  September 
26. 1984]. 

2.  Anticipated  Noncompliance 

The  f)€rmittee  shall  give  advance 
notice  to  the  Regional  Administrator  of 
any  planned  changes  in  the  permitted 
facility  or  activity  which  may  result  in 
noncompliance  with  permit 
requirements. 
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3.  Transfers 

This  permit  is  not  transferable  to  any 
person  except  after  notice  to  the 
Regional  Administrator.  The  Regional 
Administrator  may  require  modification 
or  revocation  and  reissuance  of  the 
permit  to  change  the  name  of  the 
permittee  and  incorporate  such  other 
requirements  as  may  be  necessary  under 
the  Act 

4.  Discharge  Monitoring  Reports 

The  operator  of  each  lease  (or  lease 
block)  shall  be  responsible  for 
submitting  monitoring  results  for  all 
facilities  within  each  lease  (or  lease 
block).  The  monitoring  results  for  the 
facilities  (r'atforra,  )ack-up,  drilling 
barge,  etc.)  within  the  particular  lease 
(or  lease  block)  shall  be  summarized  on 
the  annual  Discharge  Monitoring  Report 
for  that  lease  (or  lease  block). 

Monitoring  results  obtained  during 
the  previous  12  months  shall  be 
summarized  and  reported  on  a 
Discharge  Monitoring  Report  (DMR) 
Form  (EPA  No.  3320-1).  The  highest 
monthly  average  for  all  activitiy  within 
each  lease  (or  lease  block)  shall  be 
reported.  The  highest  daily  maximum 
sample  taken  during  the  reporting 
period  shall  be  reported  as  the  daily 
maximum  concentration.  (See 
"Definitions"  for  more  detailed 
explanations  of  these  terms). 

If  any  category  of  waste  (discharge)  is 
not  applicable  for  all  facilities  within 
the  lease  (or  lease  block)  due  to  the  type 
of  operation  (e.g.  drilling,  production), 
"no  dischajve"  must  be  recorded  for 
those  cate^.des  on  the  DMR.  If  all 
facilities  within  a  lease  block  have  had 
no  activity  during  the  reporting  period, 
then  "no  activity"  must  be  written  on 
the  DMR.  All  pages  of  the  DMR  must  be 
signed  and  certified  as  required  by  Part 
III.D.ll  of  this  permit  and  submitted 
when  due. 

The  Permittee  must  complete  all 
empty  blanks  in  the  DMR  unless  there 
has  been  absolutely  no  activity  or  no 
discharge  within  the  lease  (or  lease 
block)  for  the  entire  reporting  period.  In 
these  cases,  EPA  Region  VI  will  accept 
a  listing  of  leases  (or  lease  blocks)  with 
no  discharges  or  no  activity,  in  lieu  of 
submitting  actual  DMRs  for  these  leases 
(or  lease  blocks).  This  listing  must 
specify  the  permittee's  NPDCS  General 
Permit  Number,  lease/lease  block 
description,  and  EPA-assigned  outfall 
number.  The  Hsting  must  also  include 
the  certifiLudon  statement  presented  in 
Part  ni-D.ll.d  of  this  permit  and  an 
original  signature  of  the  designated 
responsible  official. 

Upon  receipt  of  a  notification  of 
intent  to  be  covered,  (part  I.A.)  the 


permittee  will  be  notified  of  its  specific 
outfell  number  applicable  to  that  lease 
block.  Furthermore,  the  Permittee  will 
be  informed  of  the  discharge  monitoring 
report  due  date  for  that  lease  block. 

All  notices  and  reports  required  under 
this  permit  shall  be  sent  to  BRA  Region 
6  at  the  address  below: 
Director,  Water  Management  Division, 

USEPA,  Region  6,  Enforcement 

Branch  (6W-EA).  P.O.  Box  50625. 

Dallas,  TX  75270. 

5.  Additional  Monitoring  by  the 
Permittee 

If  the  permittee  monitors  any 
pollutant  more  frequently  than  required 
by  this  permit,  using  test  procedures 
approved  under  40  CFR  part  136  or  as 
specified  in  this  permit,  the  results  of 
this  monitoring  shall  be  included  in  the 
calculation  and  reporting  of  the  data 
submitted  in  the  DMR.  Such  increesed 
monitoring  frequency  shall  also  be 
indicated  on  the  DMR. 

6.  Averaging  of  Measurements 

Calculations  for  all  limitatimis  whidi 
require  averaging  of  measurements  shall 
utilize  an  arithmetic  mean  unless 
otherwise  specified  by  the  Regional 
Administrator  in  the  permit. 

7.  Twenty-Four  Hour  Reporting 

The  permittee  shall  report  any 
noncompliance  which  may  endanger 
health  or  the  environment  (this  includes 
any  spill  that  requires  oral  reporting  to 
the  State  Regulatory  Authority). 
Information  shall  be  provided  orally 
within  24  hours  from  the  time  the 
permittee  becomes  aware  of  the 
circumstances.  A  written  submission 
shall  also  be  provided  within  5  days  of 
the  time  the  permittee  becomes  aware  of 
the  circumstances.  The  written 
submission  shall  contain  a  description 
of  the  noncompliance  and  its  cause;  the 
period  of  noncompliance,  including 
exact  dates  and  times,  and  if  the 
noncompliance  has  not  been  corrected, 
the  anticipated  time  it  is  expected  to 
continue;  and  steps  taken  or  planned  \fi 
reduce,  eliminate,  and  prevent 
reoccurrence  of  the  noncompliance.  The 
Regional  Administrator  may  waive  the 
written  report  on  a  case-by-case  basis  if 
the  oral  report  has  been  received  within 
24  hours. 

The  following  shall  be  included  as 
information  which  must  be  reported 
within  24  hours: 

(a)  Any  unanticipated  bypass  which 
exceeds  any  effluent  limitation  in  the 
permit; 

(b)  Any  upset  which  exceeds  any 
effluent  limitation  in  the  permit. 

(c)  Violations  of  a  maximum  daily 
discharge  limitation  or  daily  minimum 


toxicity  limitation  for  any  of  the 
pollutants  listed  by  the  Regional 
Administrator  in  part  III  of  the  permit  to 
be  reported  within  24  hours. 

The  reports  should  be  made  to  Region 
6  by  telephone  at  (214)  655-6593.  The 
Regional  Administrator  may  waive  the 
written  report  on  a  case-by-case  basis  if 
the  oral  report  has  been  received  within 
24  hours. 

8.  Other  Noncompliance 

The  permittee  shall  report  all 
instances  of  noncompliance  not 
reported  under  part  ni,  section  D, 
paragraphs  4  and  7  at  the  time 
monitoring  reports  are  submitted.  The 
reports  shall  contain  the  information 
listed  in  section  D.  paragraph  7. 

9.  Other  Information 

When  the  permittee  becomes  aware 
that  It  failed  to  submit  any  relevent  facts 
in  a  permit  application,  or  submitted 
incorrect  information  in  a  permit 
application  or  in  any  report  to  the 
Regional  Administrator,  it  shall 
promptly  submit  such  facts  or 
information. 

10.  Changes  in  Discharges  of  Toxic 
Substances 

For  any  toxic  p>oilutant  (see  appendix 
A)  that  is  not  limited  in  this  permit, 
either  as  an  additive  itself  or  as  a 
component  in  an  additive  formulation, 
the  permittee  shall  notify  the  Regional 
Administrator  as  soon  as  he  knows  or 
has  reason  to  believe: 

(a)  That  any  activity  has  occurred  or 
will  occur  which  would  result  in  the 
discharge  of  such  toxic  pollutants,  on  a 
routine  or  frequent  basis,  if  that 
discharge  will  exceed  the  highest  of  the 
"notification  levels"  described  at  40 
CFR  122.42(a)(1)  (i)  and  (ii); 

(b)  That  any  activity  has  occurred  or 
will  occur  which  would  result  in  any 
discharge  of  such  toxic  pollutants,  on  a 
non-routine  or  infrequent  basis,  if  that 
discharge  will  exceed  the  highest  of  the 
"notification  levels"  described  at  40 
CFR  122.42(a)(2)  (i)  and  (ii). 

11.  Signatory  Requirements 

All  applications,  reports,  or 
information  submitted  to  the  Regional 
Administrator  shall  be  signed  and 
certified  as  required  at  40  CFR  122.22. 

(a)  All  permit  applications  shall  be 
signed  as  follows: 

(1)  For  a  corporation:  by  a  responsible 
corporate  officer.  For  the  purpose  of  this 
section,  a  responsible  corporate  officer 
means: 

(i)  A  president,  secretary,  treasurer,  or 
vice-president  of  the  corporation  in 
charge  of  a  principal  business  function, 
or  any  other  person  who  performs 
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similar  policy  or  decisionmaking 
functions  for  the  corporation,  or 

(ii)  The  manager  of  one  or  more 
manufacturing,  production,  or  operating 
facilities  employing  more  than  250 
persons  or  having  gross  annual  s»les  or 
expenditures  exceeding  $25  million  (in 
second-quarter  1980  dollars),  if 
authority  to  sign  documents  has  been 
assigned  or  delegated  to  the  manager  in 
accordance  with  corporate  procedures. 

(2)  For  a  partnership  or  sole 
proprietorship:  by  a  general  partner  or 
the  proprietor,  respectively. 

(b)  Authorized  Representative.  All 
reports  required  by  the  pwrmit  and  other 
information  requested  by  the  Regional 
Administrator  shall  be  signed  by  a 
person  described  above  or  by  a  duly 
authorized  representative  of  that  person. 
A  person  is  a  duly  authorized 
representative  onJy  if: 

(1)  The  authorization  is  made  in 
writing  by  a  person  described  above. 

(2)  The  authorization  specifies  either 
an  individual  or  a  position  having 
responsibility  for  the  overall  operation 
of  the  regulated  facility  or  activity,  such 
as  the  position  of  plant  manager, 
operator  of  a  well  or  a  well  field, 
superintendent,  or  position  of 
equivalent  responsibility,  or  an 
individual  or  position  having  overall 
responsibility  for  environmental  matters 
for  the  company.  A  duly  authorized 
representative  may  thus  be  either  a 
named  individual  or  any  individual 
occupying  a  named  position;  and, 

(3)  The  written  authorization  is 
submitted  to  the  Regional 
Administrator. 

(c)  Changes  to  Authorization.  If  an 
authorization  under  paragraph  (b)  of 
this  section  is  no  longer  accurate 
because  a  different  individual  or 
position  has  responsibility  for  the 
overall  operation  of  the  facility,  a  new 
authorization  satisfying  the 
requirements  of  paragraph  (b)  of  this 
section  must  be  submitted  to  the 
EMrector  prior  to  or  together  with  any 
reports,  information,  or  applications  to 
be  signed  by  an  authorized 
representative. 

(d)  Certification.  Any  person  signing  a 
document  under  this  section  shall  make 
the  following  certification: 

I  certify  under  penalty  of  Uw  that  this 
document  and  all  attachments  were  prepared 
under  my  direction  or  supervision  in 
accordance  with  a  system  designed  to  assure 
that  qtralified  personnel  properly  gather  and 
evaluate  the  information  sutxnitted.  Based  on 
my  inquiry  of  the  person  or  persons  who 
manage  the  system,  or  those  penoas  directly 
responsible  for  gathering  the  infbnnation.  the 
information  submitted  is,  to  the  best  of  my 
knowledge  and  belief,  true,  accurate,  and 
complete.  I  am  aware  that  there  ara 


significant  penalties  for  submitting  false 
information,  including  the  possibility  of  fme 
and  imprisonment  for  knowing  violations. 

12.  AvailabiHty  of  Reports 

Except  for  data  determined  to  be 
confidential  under  40  CFR  part  2.  all 
reports  prepared  in  accordance  with  the 
terms  of  this  permit  shall  be  available 
for  public  insf>ection  at  the  office  of  the 
Regional  Administrator.  As  required  by 
the  Qean  Water  Act,  the  name  and 
address  of  any  permit  applicant  or 
permittee,  permit  applications,  permits, 
and  effluent  data  shall  not  be 
considered  confidential 

13.  Compliance  Schedules 

Reports  of  compliance  or 
noncompliance  with,  or  any  progress 
reports  on,  interim  and  final 
requirements  contained  in  any 
compliance  schedule  of  this  permit 
shall  be  submitted  no  later  than  14  days 
following  each  schedule  date.  Any 
reports  of  noncompliance  shall  include 
the  cause  of  noncompliance,  any 
remedial  actions  taken,  and  the 
probability  of  meeting  the  next 
scheduled  requirement. 

Section  E.  Penalties  for  Violations  of 
Permit  Conditions 

1.  Criminal 

(a)  Negligent  Violations.  The  Act 
provides  that  any  person  who 
negligently  violates  permit  conditions 
implementing  sections  301,  302,  306. 
307,  308.  318,  or  405  of  the  Act  is 
subject  to  a  fine  of  not  less  than  $2,500 
nor  more  than  $25,000  per  day  of 
violation,  or  by  imprisonment  for  not 
more  than  1  year,  or  both. 

(b)  Knowing  Violations.  The  Act 
provides  that  any  person  who 
knowingly  violates  pe-mit  conditions 
implementing  sections  301,  302.  306, 
307,  308,  318,  or  405  of  the  Act  is 
subject  to  a  fine  of  not  less  than  $5,000 
nor  more  than  $5C,000  per  day  of 
violation,  or  by  imprisonment  for  not 
more  than  3  years,  or  both. 

(c)  Knowing  Endangerment.  The  Act 
provides  that  any  person  who 
knowingly  violates  permit  conditions 
implementing  sections  301.  302.  306. 
307,  308.  318,  or  405  of  the  Act  and  who 
knows  at  that  time  that  he  is  placing 
another  person  in  imminent  danger  of 
death  or  serious  bodily  injury  is  subject 
to  a  fine  of  not  more  than  $250,000  pet 
day  of  violation,  or  by  imprisonment  for 
not  more  than  15  years,  or  both. 

(d)  False  Statements.  The  Act 
provides  that  any  person  who 
knowingly  makes  any  false  material 
statement,  representation,  or 
certification  in  any  application,  record, 
report,  plan,  or  other  document  filed  or 


required  to  be  maintained  under  the  Act 
or  who  knowingly  felsifies,  tampers 
with,  or  renders  inaccurate,  any 
monitoring  device  or  method  required 
to  be  maintained  under  the  Act,  shall 
up>on  conviction,  be  punished  by  a  fine 
of  not  more  than  $10,000,  or  by 
imprisonment  for  not  more  than  2  years 
or  by  both.  If  a  conviction  of  a  person 
is  for  a  violation  committed  after  a  first 
conviction  of  such  person  under  this 
paragraph,  punishment  shall  be  by  a 
fine  of  not  more  than  $20,000  per  day 
of  violation,  or  by  imprisonment  of  not 
more  than  4  years,  or  by  both.  (See 
Section  309.C.4  of  the  Clean  Water  Act). 

2.  Civil  Penalties 

The  Clean  Water  Act  at  section  309 
provides  that  any  person  who  violates  a 
permit  condition  implementing  sections 

301,  302.  306,  307,  308.  318,  or  405  of 
the  Clean  Water  Act  is  subject  to  a  civil 
penahy  not  to  exceed  $25,000  per  day 
of  such  violation.  Any  person  who 
willfully  or  negligently  violates  permit 
conditions  implementing  sections  301. 

302.  306,  307,  or  308  of  the  Clean  Water 
Act  is  subject  to  a  fine  of  not  less  than 
$2,500  nor  more  than  $25,000  per  day 
of  violation,  or  by  imprisonment  for  not 
more  than  1  year,  or  both.  The 
maximiun  penalty  may  be  assessed  for 
each  violation  occurring  on  a  single  day. 
A  single  operational  upset  which  leads 
to  simultaneous  violations  of  more  than 
one  pollutant  parameter  shall  be  treated 
as  a  single  violation. 

3.  Administrative  Penalties 

The  Act  at  section  309  allows  that  the 
Regional  Administrator  may  assess  a 
Class  I  or  Class  II  civil  p>enalty  for 
violations  of  sections  301,  302,  306,  307, 
308,  318,  or  405  of  the  Act.  A  Class  I 
penalty  may  not  exceed  $10,000  per 
violation  except  that  the  maximum 
amount  shall  not  exceed  $25,000.  A 
Class  n  penalty  may  not  exceed  $10,000 
per  day  for  each  day  during  which  the 
violation  continues,  except  that  the 
maximum  amount  shall  not  exceed 
$125,000.  An  upset  that  leads  to 
violations  of  more  than  one  pollutant 
parameter  will  be  treated  as  a  single 
violation. 

Part  IV  * 

Section  A.  Test  Procedures 

For  test  procedures  not  specified 
below,  the  only  authorized  procedures 
are  those  described  at  40  CFR  part  136. 

1.  Visual  Sheen  Test 

The  visual  sheen  test  is  used  to  detect 
free  oil  by  observing  the  surface  of  the 
receiving  water  for  the  presence  of  a 
sheen  while  discharging.  A  sbeen  is 
defined  as  a  'silvery'  or  metallic'  sheen. 
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gloss,  or  increased  reflectivity;  visual 
color;  or  iridescence  on  the  water 
surface.  The  operator  must  conduct  a 
visual  sheen  test  only  at  times  when  a 
sheen  can  be  observed.  This  restriction 
eliminates  observations  at  night  or  when 
atmospheric  or  surface  conditions 
prohibit  the  observer  from  detecting  a 
sheen  (e.g.  fog  (not  overcast  skies), 
rough  seas.  etc.).  Certain  discharges  can 
only  occur  if  a  visual  sheen  test  can  be 
conducted. 

The  observer  must  be  positioned  on 
the  rig  or  platform,  or  other  vantage 
point,  relative  to  both  the  discharge 
point  and  current  flow  at  the  time  of 
discharge,  such  that  the  observer  can 
detect  a  sheen  should  it  surface  down 
current  from  the  di.scharge.  For 
discharges  that  have  been  occurring  for 
at  least  15  minutes  previously, 
observations  may  be  made  any  time 
thereafter.  For  discharges  of  less  than  15 
minutes  duration,  observations  must  be 
made  during  both  discharge  and  at  5 
minutes  after  discharge  has  ceased. 

2.  Static  Sheen  Test 

Region  10.  Modified  Static  Sheen 
Test.  "Bucket  Test":  Combined  50  FR 
No.  165  August  26.  1985  and  USEPA 
Region  10,  Interim  Guidance  for  the 
Static  (Laboratory)  Sheen  Test,  January 
10. 1984 

1.  Scope  and  Application 

The  static  sheen  test  is  to  be  used  as 
a  compliance  test  for  all  discharges  in 
this  f)ermit  with  the  "no  free  oil 
discharge"  requirement,  when  it  is  not 
possible  for  the  operator  to  accomplish 
a  visual  sheen  observation  on  the 
surface  of  the  receiving  water.  This 
would  preclude  an  operator  from 
attempting  a  visual  sheen  observation 
when  atmospheric  or  surface  conditions 
prohibit  the  observer  from  detecting  a 
sheen  (e.g..  during  rough  seas,  etc.).  Free 
oil  refers  to  any  oil  contained  in  a  waste 
stream  that  when  discharged  will  cause 
a  film  or  sheen  upon  or  a  discoloration 
of  the  surface  of  the  receiving  water. 

2.  Summary  of  Method 

15  ml  samples  of  drilling  fluids;  deck 
drainage,  well  treatment,  completion 
and  workover  fluids,  formation  test 
fluids,  or  treated  wastewater  from 
drilling  fluid  dewatering  activities,  or  15 
gm  (wet  weight  basis)  samples  of  drill 
cuttings  or  produced  sand  are 
introduced  into  ambient  seawater  in  a 
container  having  an  air  to  liquid 
interface  area  of  1000  cmz  (155.5  in^). 
Samples  are  dispersed  within  the 
container  and  observations  made  no 
more  than  one  hour  later  to  ascertain  if 
these  materials  cause  a  sheen, 
iridescence,  gloss,  or  increased 


reflectance  on  the  surface  of  the  test 
seawater.  The  occurrence  of  any  of  these 
visual  observations  will  constitute  a 
demonstration  that  the  tested  material 
contains  "free  oil",  and  therefore, 
results  in  a  prohibition  on  its  discharge 
into  receiving  waters. 

3.  Interferences 

Residual  "free  oil"  adhering  to 
sampling  containers,  the  magnetic 
stirring  bar  used  to  mix  drilling  fluids, 
and  the  stainless  steel  spatula  used  to 
mix  drill  cuttings  will  be  the  principal 
sources  of  contamination  problems. 
These  problems  should  only  occur  if 
improperly  washed  and  cleaned 
equipment  are  used  for  the  test.  The  use 
of  disposable  equipment  minimizes  the 
potential  for  similar  contamination  from 
pipets  and  the  test  container. 

4.  Apparatus,  Materials,  and  Reagents 

4.1  Apparatus. 

4.1.1  Sampling  Containers — IL 
polyethylene  beakers  and  1  L  glass 
beakers. 

4.1.2  Graduated  cylinder — 100  ml 
graduated  cylinder  required  only  for 
oi>erations  where  predilution  of  mud 
discharges  is  required. 

4.1.3  Plastic  disposable  weighing 
boats. 

4.1.4  Triple-beam  scale. 

4.1.5  Disposable  pipets — 25  ml 
disposable  pipets. 

4.1.6  Magnetic  stirrer  and  stirring 
bar. 

4.1.7  Stainless  steel  spatula. 

4.1.8  Test  container — op)en  plastic 
container  whose  internal  cross-section 
paraUel  to  its  opening  has  an  area  of 
1000150  cm2  (155.517.75  in^),  and  a 
depth  of  at  least  13  cm  (5  inches)  and 
no  more  than  30  cm  (11.8  inches). 

4.2  Materials  and  Reagents. 

4.2.1  Plastic  liners  for  the  test 
container — Oil  free,  heavy  duty  plastic 
trash  can  liners  that  do  not  inhibit  the 
spreading  of  an  oil  film.  Liners  must  be 
of  sufficient  size  to  completely  cover  the 
interior  surface  of  the  test  container. 
Permittees  must  determine  an 
appropriate  local  source  of  liners  that  do 
not  inhibit  the  spreading  of  0.05  ml 
diesel  fuel  added  to  the  lined  test 
container  under  the  test  conditions  and 
protocol  described  below. 

4.2.2  Ambient  receiving  water. 

5.  Calibration 

None  currently  specified. 

6.  Quality  Control  Procedures 
None  currently  specified. 

7.  Sample  Collection  and  Handling 

7.1    Sampling  containers  must  be 
thoroughly  washed  with  detergent. 


rinsed  a  minimum  of  three  times  with 
fresh  water,  and  allowed  to  air  dry 
before  samples  are  collected. 

7.2  Samples  of  drilling  fluid  to  be 
tested  shall  be  taken  at  the  shale  shaker 
after  cutiings  have  been  removed.  The 
sample  volume  should  range  betvyeen 
200  ml  and  500  ml. 

7.3  Samples  of  drill  cuttings  will  be 
taken  from  the  shale  shaker  screens  with 
a  clean  spatula  or  similar  instrument 
and  placed  in  a  glass  beaker.  Cuttings 
samples  shall  be  collected  prior  to  the 
addition  of  any  washdown  water  and 
should  range  between  200  g  and  500  g. 

7.4  Samples  of  produced  sand  must 
be  obtained  from  the  solids  control 
equipment  from  which  the  discharge 
occurs  on  any  given  day  and  shall  be 
collected  prior  to  the  addition  of  any 
washdown  water;  samples  should  range 
between  200  g  and  500  g. 

7.5  Samples  of  deck  drainage,  well 
treatment,  completion  and  workover 
fluids,  formation  test  fluids  and  treated 
wastewater  from  drilling  fluid 
dewatering  activities  must  be  obtained 
from  the  holding  facility  prior  to 
discharge;  the  sample  volume  should 
range  between  200  ml  and  500  ml. 

7.6  Samples  must  be  tested  no  later 
than  1  hour  after  collection. 

7.7  Drilling  fluid  samples  must  be 
mixed  in  their  sampling  containers  for 
5  minutes  prior  to  the  test  using  a 
magnetic  bar  stirrer.  If  predilution  is 
imposed  as  a  permit  condition,  the 
sample  must  be  mixed  at  the  same  ratio 
with  the  same  prediluting  water  as  the 
discharged  muds  and  stirred  for  5 
minutes. 

7.8  Drill  cuttings  must  be  stirred  and 
well  mixed  by  hand  in  their  sampling 
containers  prior  to  testing,  using  a 
stainless  steel  spatula. 

8.  Procedure 

8.1  Ambient  receiving  water  must  be 
used  as  the  "receiving  water"  in  the  test. 
The  temperature  of  the  test  water  shall 
be  as  close  as  practicable  to  the  ambient 
conditions  in  the  receiving  water,  not 
the  room  temperature  of  the  observation 
facility.  The  test  container  must  have  an 
air  to  liquid  interface  area  of  1000150 
cm2.  The  surface  of  the  water  should  be 
no  more  than  1.27  cm  ('/i  inch)  below 
the  top  of  the  test  container. 

8.2  Plastic  liners  shall  be  used,  one 
per  test  container,  and  discarded 
afterwards.  Some  liners  may  inhibit 
spreading  of  added  oil;  operators  shall 
determine  an  appropriate  local  source  of 
liners  that  do  not  inhibit  the  spreading 
of  the  oil  film. 

8.3  A  15  ml  sample  of  drilling  fluid, 
deck  drainage,  well  treatment, 
completion  and  workover  fluids, 
formation  test  fluids,  or  treated 
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wastewater  from  drilling  fluid 
dewatering  activities  must  be 
introduced  by  pipet  into  the  test 
container  1  cm  below  the  water  surface. 
Pipets  must  be  filled  and  discharged 
with  test  material  prior  to  the  transfer  of 
test  material  and  its  introduction  into 
test  containers.  The  test  water-test 
material  mixture  must  be  stirred  using 
the  pipet  to  distribute  the  test  material 
homogeneously  throughout  the  test 
water.  The  pipet  must  be  used  only  once 
for  a  test  and  then  discarded. 

8.4  Drill  cuttings  or  produced  sand 
should  be  weighed  on  plastic  weighing 
boats:  15  gram  samples  must  be 
transferred  by  scraping  test  material  into 
the  test  water  with  a  stainless  steel 
spatula.  Drill  cuttings  shall  not  be 
prediluted  prior  to  testing.  Also,  driUing 
fluids  and  cutting?  will  be  tested 
separately.  The  weighing  boat  must  be 
immersed  in  the  test  water  and  scraped 
with  the  spatula  to  transfer  any  residual 
material  to  the  test  container.  The  drill 
cuttings  or  produced  sand  must  be 
stirred  with  the  sjjatula  to  an  even 
distribution  of  solids  on  the  bottom  of 
the  test  container. 

8.5  Observations  must  be  made  no 
later  than  1  hour  after  the  test  material 
is  transferred  to  the  test  container. 
Viewing  points  above  the  test  container 
should  be  made  from  at  least  three  sides 
of  the  test  container,  at  viewing  angles 
of  approximately  60°  and  30°  from  the 
horizontal.  Illumination  of  the  test 
container  must  be  representative  of 
adequate  lighting  for  a  working 
environment  to  conduct  routine 
laboratory  procedures.  It  is 
recommended  that  the  water  surface  of 
the  test  container  be  observed  under  a 
fluorescent  light  source  such  as  a 
dissecting  microscope  light.  The  light 
source  shall  be  positioned  above  and 
directed  over  the  entire  surface  of  the 
pan. 

8.6  Detection  of  a  "silvery"  or 
"metallic"  sheen,  gloss,  or  increased 
reflectivity;  visual  color;  or  iridescence; 
or  an  oil  slick,  on  the  water  surface  of 
the  test  container  surface  shall 
constitute  a  demonstration  of  "free  oil". 
These  visual  observations  include 
patches,  streaks,  or  sheets  of  such 
altered  surface  characteristics,  shall 
constitute  a  demonstration  of  free  oil.  If 
the  free  oil  content  of  the  sample 
a[>proacbes  or  exceeds  10  percent,  the 
water  surface  of  the  test  container  may 
lack  color,  a  sheen  or  iridescence,  due 
to  the  increased  thickness  of  the  film; 
thus,  the  observation  for  an  oil  slick  is 
required.  The  surface  of  the  test 
container  shall  not  be  disturbed  in  any 
manner  that  reduces  the  size  of  any 
sheen  or  slick  that  may  be  present. 


If  an  oil  sheen  or  slick  occurs  on  less 
than  one-half  of  the  surface  area  after 
drilling  muds  or  cuttings  are  introduced 
to  the  test  container,  observations  will 
continue  for  up  to  one  hour.  If  the  sheen 
or  slick  increases  in  size  and  covers 
greater  than  one-half  of  the  surface  area 
of  the  test  container  during  the 
observation  period,  the  discharge  of  the 
material  shall  cease.  If  the  sheen  or  slick 
does  not  increase  in  size  to  cover  greater 
than  one-half  of  the  test  container 
surface  area  after  one  hour  of 
observation,  discharge  may  continue 
and  additional  sampling  is  not  required. 

If  a  sheen  or  slick  occurs  on  greater 
than  one-half  of  the  surface  area  of  the 
test  container  after  the  test  material  is 
introduced,  discharge  of  the  tested 
material  shall  cease.  The  permittee  may 
retest  the  material  causing  the  sheen  or 
slick.  If  subsequent  tests  do  not  result  in 
a  sheen  or  slick  covering  greater  than 
one-half  of  the  surface  area  of  the  test 
container,  discharge  may  continue. 

Section  B.  Definitions 

Administrator  means  the 
administrator  of  EPA  Region  6.  or  an 
authorized  representative. 

Areas  of  Biological  Concern  (ABC)  are 
locations  identified  by  the  State  of 
Texas  as  "no  activity  zones"  or  areas 
determined  by  EPA  and  the  State, 
collectively,  containing  significant 
biological  resources  or  features  that 
require  a  "No  Discharge"  condition. 
There  are  currently  no  designated  areas 
of  biological  concern. 

Average  daily  discharge  limitation 
means  the  highest  aliowable  average  of 
discharges  over  a  24-hour  period, 
calculated  as  the  sum  of  all  discharges 
measured  divided  by  the  number  of 
discharges  measured  that  day. 

Average  monthly  discharge  limitation 
means  the  highest  allowable  average  of 
"daily  discharges"  over  a  calendar 
month,  calculated  as  the  sum  of  all 
"daily  discharges"  measured  during  a 
calendar  month  divided  by  the  number 
of  discharges  measured  that  month. 

Batch  or  bulk  discharge  means  any 
discharge  of  a  discrete  volume  or  mass 
of  effluent  from  a  pit,  tank  or  similar 
container  that  occurs  on  a  one  time  or 
infrequent  or  irregular  basis. 

Batch  or  bulk  breaunent  means  any 
treatment  of  a  discrete  volume  or  mass 
of  effluent  from  a  pit.  tank,  or  similar 
container  prior  to  discharge. 

Blow-out  preventer  control  fhiid  is 
fluid  used  to  actuate  the  hydraulic 
equipment  on  the  blow-out  preventer. 

BODS  means  five  day  biochemical 
oxygen  demand. 

Boiler  blowdown  is  discharge  from 
boilers  necessary  to  minimize  solids 


build-up  in  the  boilers,  includes  vents 
from  boilers  and  other  heating  systems. 

Clinkers  are  small  lumps  ofmehed 
plastic. 

Coastal  means  all  waters  of  the  United 
States  (as  defined  at  40  CFR  122.2) 
landward  of  the  territorial  seas. 

COD  is  chemical  oxygen  demand. 

Completion  fluids  are  salt  solutions, 
weighted  brines,  polymers  or  various 
additives  used  to  prevent  damage  to  the 
well  bore  during  operations  which 
prepare  the  drilled  well  for  hydrocarbon 
production.  These  fluids  move  into  the 
formation  and  return  to  the  surface  as  a  " 
slug  with  the  produced  water.  Drilling 
muds  remaining  in  the  wellbore  during^ 
logging,  casing  and  cementing 
operations  or  during  temporary 
abandonment  of  the  well  are  not 
considered  completion  fluids  and  are 
regulated  by  drilling  fluids 
requirements. 

Daily  maximum  discharge  limitation 
means  the  highest  allowabliB  "daily 
discharge"  during  the  calendar  month. 

Deck  drainage  is  all  waste  resulting 
from  platform  washings,  deck  washings, 
spills,  rainwater,  and  runoff  from  curbs, 
gutters,  and  drains,  including  drip  pans 
and  wash  areas. 

Desalinization  unit  discharge  means 
wastewater  associated  with  the  process 
of  creating  fresh  water  from  seawater. 

Diatomaceous  earth  filter  media 
means  filter  media  used  to  filter 
seawater  or  other  authorized  completion 
fluids  and  subsequently  washed  from 
the  filter. 

Domestic  waste  is  discharges  from 
galleys,  sinks,  showers,  safety  showers, 
eye  wash  stations,  hand  wash  stations 
and  laundries. 

Drill  cuttings  are  particles  generated 
by  drilling  into  the  subsurface 
geological  formations  and  carried  to  the 
surface  with  the  drilling  fluid. 

Drilling  fluid  is  any  fluid  sent  down 
the  hole,  including  drilling  muds  and 
any  specialty  products,  from  the  time  a 
well  is  begun  until  final  cessation  of 
drilling  in  that  hole. 

Excess  Cement  Slurry  is  the  excess 
cement  including  additives  and  wastes 
from  equipment  washdowrn  after  a 
cementing  operation. 

Free  Oil  is  oil  that  causes  a  sheen 
when  discharges  are  released  or  when  a 
static  sheen  test  is  used. 

Formation  test  fluids  are  the  discharge 
that  would  occar  should  hydrocarbons 
be  located  during-exploratory  drilling 
and  tested  for  formation  pressure  and 
content. 

Garbage  means  all  kinds  of  victual, 
domestic  and  operational 
waste  .  .  .  generated  during  the 
normal  opetation  of  the  ship  and  liable 
to  be  disposed  of  continuously  or 
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periodically  .  .  .  (See  MARPOL  73/78 
regulations). 

Grab  sample  is  a  single  representative 
effluent  sample  taken  at  the  recognized 
discharge  point  in  as  short  a  period  of 
time  as  feasible. 

Graywater  means  drainage  from 
dishwater,  shower,  laundry,  bath,  and 
washbasin  drains  and  does  not  include 
drainage  from  toilets,  urinals,  hospitals, 
and  drainage  from  cargo  areas.  (See 
MARPOL  73/78  regulations). 

Inverse  emulsion  drilling  fluids  means 
an  oil-based  drilling  fluid  that  also 
contains  a  large  amount  of  water. 

Maximum  hourly  rate  means  the 
greatest  number  of  barrels  of  drilling 
fluids  discharged  within  one  hour, 
expressed  as  barrels  per  hour. 

MGD  refers  to  units  of  flow 
measurement,  as  million  gallons  per 
day. 

MPN  means  the  most  probable 
number. 

Muds,  cuttings,  and  cement  at  the 
seafloor  are  discharges  which  occur  at 
the  seafloor  prior  to  installation  of  the 
marine  riser  and  during  marine  riser 
disconnect  and  well  abandonment  and 
plugging  operations. 

No  Activity  Zones  are  those  areas 
identiHed  by  MMS  where  no  structures, 
drilling  rigs,  or  pipelines  will  be 
allowed.  See  Areas  of  Biological 
Concern. 

No  Discharge  Areas  are  areas 
specified  by  EPA  where  discharge  of 
pollutants  may  not  occur. 

Packer  Fluid  means  low  solids  fluids 
between  the  packer,  production  string 
and  well  casing,  (See  workover  fluids). 

Priority  Pollutants  are  those  chemicals 
or  elements  identified  by  EPA,  pursuant 
to  section  307  of  the  Clean  Water  Act, 
and  40  CFR  401.15.  See  Appendix  A. 

Sanitary  waste  means  human  body 
waste  discharged  from  toilets  and 
urinals. 


Source  water  and  sand  means  water 
from  non-hydrocarbon  bearing 
formations  for  the  purpose  of  pressure 
maintenance  or  secondary  recovery, 
including  the  entrained  solids. 

Static  Sheen  is  the  procedure 
described  in  Part  IV,  Section  A. 2.  of  the 
permit. 

TDS  means  total  dissolved  solids. 

Territorial  Seas  is  "the  belt  of  the  seas 
measured  from  the  line  of  ordinary  low 
water  along  that  portion  of  the  coast 
which  is  in  direct  contact  with  the  open 
ocean  and  the  line  marking  the  seaward 
limit  of  inland  waters,  and  extending 
seaward  a  distance  of  three  miles" 
(CWA  Section  502). 

Toxic  Pollutants  (See  Priority 
Pollutants,  Appendix  A) 

Treated  wastewater  from  dewatered 
drilling  fluids  and  cuttings  means 
wastewater  from  dewatering  activities 
(including  but  not  limited  to  reserve  pits 
which  have  been  flocculated  or 
otherwise  chemically  or  mechanically 
treated  to  meet  specific  discharge 
conditions)  and  any  waste  commingled 
with  this  water. 

TSS  means  total  suspended  solids. 

Uncontaminated  ballast/bilge  water  is 
seawater  added  or  removed  to  maintain 
proper  draft  of  a  vessel. 

Uncontaminated  Freshwater  means 
freshwater  which  is  returned  to  the 
receiving  stream  without  the  addition  of 
any  chemicals:  included  are  (1) 
Discharges  of  excess  freshwater  that 
permit  the  continuous  operation  of  fire 
control  and  utility  lift  pumps,  (2)  excess 
freshwater  from  pressure  maintenance 
and  secondary  recovery  projects,  (3) 
water  released  during  the  training  and 
testing  of  personnel  in  fire  protection, 

(4)  water  used  to  pressure  test  piping, 

(5)  once-through,  non-contact  cooling 
water,  and  (6)  potable  water  released 
during  transfer  and  tank  emptying 
operations  and  condensate  from  air 
conditioning  units. 


Uncontaminated  Seawater  is  seawater 
which  is  returned  to  the  sea  without  the 
addition  of  chemicals.  Included  are:  (1) 
Discharges  of  excess  seawater  which 
permit  the  continuous  operation  of  fire 
control  and  utility  lift  pumps,  (2)  excess 
seawater  from  pressure  maintenance 
and  secondary  recovery  projects,  (3) 
water  released  during  the  training  and 
testing  of  personnel  in  fire  protection, 
(4)  sea-water  used  to  pressure  test 
piping,  and  (5)  once-through,  non- 
contact  cooling  water. 

Visual  Sheen  means  a  'silvery'  or 
'metallic'  sheen,  gloss,  or  increased 
reflectivity;  visual  color:  or  iridescence 
on  the  water  surface. 

Well  Treatment  (stimulation)  Fluids 
means  any  fluid  used  to  restore  or 
improve  productivity  by  chemically  or 
physically  altering  hydrocarbon-bearing 
strata  after  a  well  has  been  drilled. 
These  fluids  move  into  the  formation 
and  return  to  the  surface  as  a  slug  with 
the  produced  water.  Stimulation  fiuids 
include  substances  such  as  acids, 
solvents  and  propping  agents. 

Workover  Fluids  means  salt  solutions, 
weighted  brines,  polymers  or  other 
specialty  additives  used  in  a  producing 
well  to  allow  safe  repair  and 
maintenance  or  abandonment 
procedures.  High  solids  drilling  fluids 
used  during  workover  operations  arte  not 
considered  workover  fluids  by 
definition  and  therefore  must  meet 
drilling  fluid  effluent  limitations  before 
discharge  may  occur.  Packer  fiuids,  low 
solids  fluids  between  the  packer, 
production  string  and  well  casing,  are 
considered  to  be  workover  fluids  and 
must  meet  only  the  effluent 
requirements  imposed  on  workover 
fluids. 


Table  1  .—Permit  Conditions  and  Discharge  Monitoring  Frequency 


Effluent  characteristic 


Discharge  limitation 


Monltonng  requirements 


Measurement  frequency 


Sample  type/mettxxl 


Recorded  value(s) 


(A)  Dniling  Fluids — no  discharge. 

(B)  Drill  Cuttings — no  discharge. 

(C)  Treated  Wastewater  from  Drilling  Fluids/Cuttings,  Dewatering  Activities,  arxi  Pit  Closure  Activities. 


Freeod 


Oil  arxj  grease 

TSS  ™... 

TDS  

COD  

PH 

CNorides 


Hazardous  Metals 


No  free  oil 


15  mg/l 

50  mg/1 

3,000  mg/1 3.... 

200  mg/1  

6.0-9.0*  

500  mg/l  3 

1,000  mg/1 3  .... 
Nodiscf»rge3 


Once/day 

Once/day^ 
Once/day' 
Once/day  1 
Once/day^ 
Once/day  < 
Orwe/day' 
OrKe/dayi 
Once/day' 


Visual  sheen  on  receiving 
waters. 

Grab 

Grab 

Grab 

Grab 

Grab 

Grab 

Grab 

Grab 


Number  of  days  sheen  ob- 
served. 
Daily  maximum. 
Daily  maxinxjm. 
Daily  maximum. 
Daily  maxinrtum. 
pH  value. 
Daily  maximum. 
Daily  maximum. 
Daily  maximum 
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Table  1  .—Permit  Conditions  and  Discharge  Monitoring  Frequency— Continued 


Effluent  characteristic 

Discharge  limitation 

Monitorir>g  requirements 

Measurement  frequency 

Sample  type/method 

Recorded  value(s) 

Volume 

Report  (bbis) 

Once/day »  

Estimate 

Daily  total.  • 

(D)  Deck  Drainage. 


Free  oil 
Volume 


No  free  oil  .... 
Report  (t)bls) 


Once/day*  .. 
Orx»/morth 


Visual  sheen  on  recetvirtg 

water '0. 
Estimate 


Numt)er  of  days  sheen  ot>- 

served. 
Monthly  total.  A 


(E)  Formation  Test  Fluids— No  discharge  of  formation  test  fluids  to  lakes,  rivers,  streams,  bays  and  estuaries.  Exception:  for  bays  arxJ  estuaries 
wtiere  no  chloride  standards  have  been  established  by  the  Texas  Water  Commission,  Vt\e  following  discharge  limrtatons  and  monrtonng  re- 
quirements shall  apply: 


Free  oil 


PH 

Volume 


No  free  oil 


6.0-9.0* 

Report  (bbIs) 


Once/discharge 

Once/discharge 
Orx^discharge 


Visual  sheen  on  receiving 
water  2. 

Grab 

Estimate „ 


Number  of  days  sheen  ob- 
served. 
pH  value. 
Monthly  total,  e 


(F)  Well  Treatment,  Completion,  and  Woricover  Fluids— There  shall  be  no  discharge  of  well  treatment,  completion  and  workover  fluids  to  lakes, 
rivers,  streeuns.  bays  Or  estuaries.  Exception:  for  bays  and  estuaries  where  no  chionde  standards  have  tjeen  established  by  the  Texas  Water 
Commission,  the  folkjwing  limitatk>ns  and  monitoring  requirements  shall  apply: 


Priority  PolkJtants 
Free  oil  


pH 

Volume 


No  discharge 
No  free  wl  .... 


6.0-9.0* 

Report  (bbis) 


Orx^day^ 


Once/day^  .„, 
Once/nfX)nth ' 


Certf)catk)n  ^ 

Visual  stieen  on  receiving 
waters. 

Grab 

Estimate ^^—^..^ 


Number  of  days  sheen  ot>- 

served. 
pH  value. 
Monthly  total. 


(G)  Sanitary  Waste. 


Solids 

BODS 
TSS  ... 
Fecal  . 
Flow... 


No  floating  solids 


45  mg/1 

45  m^ 

200/100  ml 

Report  (MGD) 


Once/day 


Once/quarter. 
Once/quaner 
Once/week  ... 
Once/month  . 


Ot>servationa 

Grab 

Grab 

Grab 

Estimate 


Numt>er  of  days  soitds  ot>- 

served. 
Daily  maximum. 
Daily  nrtaximum. 
Daily  maximum. 
Monthly  avg. «. 


(H)  DomestK  Waste. 


Solids 


No  discharge  9 


(I)  Miscellaneous  Discharges:  Desalinizatk>n  Unit  Discharge.  Bk>wout  Preventer  Fhjid.  Uncontaminated  Ballast  Water,  Uncontaminated  Bilge 
Water.  Mud.  Cuttings,  and  Cement  at  the  Seafloor,  Uncontaminated  Seawater.  Boiler  Btowdown.  Excess  Cement  Slurry,  Diatomaceous  Earth 
Filter  Media.  Uncontaminated  Freshwater  including  potable  water  -eleases  during  tank  transfer  and  emptyir>g  operations,  and  condensate 
from  air  conditkmer  units. 


Free  oil 


No  free  oil 


Once/day  1 


Visual  sheen  on  receiving 
water  2. 


Numt)er  of  days  sheen  ob- 
served 


1 .  When  discharging. 

2.  Discharge  is  possit>le  during  times  other  than  wtien  a  visual  sheen  observation  is  possible,  if  the  statk:  sheen  test  mettxxJ  is  used. 

3.  See  permit;  Part  II  A.3.b. 

4.  pH  at  the  point  of  discharge  shall  not  be  less  ttian  6.0  or  greater  than  9.0. 

5.  When  discharging  arxJ  when  the  facility  is  manned. 

6.  Information  shall  be  recorded,  but  not  reported  unless  specifically  requested  by  EPA. 

7.  No  discharge  except  in  trace  arrxiunts.  Certification  tt^t  each  dscharge  does  not  contain  priority  poOutants  (except  in  trace  anrxxjnts)  on 
DMR's  will  suffice  for  reporting  priority  pollutant  limits.  Information  on  tie  specific  chemtcal  composition  shall  be  recorded  but  not  reported  unless 
requested  by  EPA. 

8.  Monitonng  by  visual  observation  of  the  surface  of  ttie  receiving  water  in  the  vicinity  of  outfall(s)  shall  be  done  during  daylight  at  the  time  of 
maximum  estimated  discharge. 

9.  Annex  V  of  MARPOL  73/78  prohibits  the  disctiarge  of  "gartjage"  including  food  wastes,  incineration  ash  arxl  clinkers.  Graywater,  drainage 
from  dishwater,  shower,  laundry,  bath,  and  washbasins  may  tje  disdia'ged. 

10.  Monitoring  of  visual  sheen  to  be  made  at  times  when  visual  ot>servations  can  be  made. 
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Appendix  A— PHorfty  PottutantUst 

Acenaphthene 

Acrolein 

Acryionitrile 

Benzme 

Benzidine 

Carbon  tetrachloride  (tetrachloromethane) 

Chlorobenzene 

1.2,4-trichloro  benzene 

Hexachlombenzene 

1.2-dichloroethaae 

1 .1 ,1 -trichloroet  bane 

Hexachloroethane 

1 ,1  ,-dichloroethane 

t ,  1 .2-trich  loroethane 

1,1^,2-tetrachloroethane 

Ch  loroethane 

Bis(2-chloroethyI}  ether 

2-chlorocthyl  vinyl  ether  (mixed) 

2-chIoronaphthalene 

2,4,6-trichlorophenol 

ParachlorometBcresol 

ChiorofoTTn  (tnchloromethane) 

2-chlorophenol 

1 ,2-ilichlonobenzene 

1 ,3-d  ich  lorobenzene 

1 ,4-dichlorobenzeiw 

3.3-dichlorobenzene 

t,l-dichloroethylene 

2.4-dichioropheDol 

1,2-dichlorripropane 

1,2-dichloropropykne  (J  J-dichioropaopene) 

2,<i-dinietby  I  phenol 

2,4-dinitrotoluene 

2,&-dmitiotQluena 

1.2-diphenyihydrazine 

Ethylbenzene 

Fluoranthen* 

4-chloropbenyl  phenyl  ether 

4-bromoph«nyl  pheoyl  ether 

Bis(2-chloroiaopiiopyl)  ether 

Bis(2-chIoroethyoxy)  mothana 

Methylene  chloride  (dichloroniethane) 


Methyl  chloride  (dichloromefhane) 

Methyl  bromide  (bramomethane) 

N-nitrosodiphenylamine 

Bromofonn  (tribromomethane)' 

Dich !  orobromomethane 

Chlorodibromomethane 

Hexachlorobutadiane 

Hexach  loTocyc  lopen  tad  ien» 

Isophorone 

Naphthalene 

Nitrobenzene 

2-nitrophenol 

4-nitrophenol 

2,4-dinitrophenol 

4 ,6-dinitio-o-cresoI 

N-nitTosodimethylamine 

N-nitrosodi-n-propy  (amine 

Pentachlorophenol 

Phenol 

Bis(2-ethylhexyl)  phthalate 

Butyl  benzyl  phthalate 

EH-n-butyl  phthalate 

Di-n-octyl  phthalate 

Diethyl  Phthalate 

Dimethyl  phthalate  1.2-benzantfaTacene 

(benzo(a)anthracene) 
Benzo  (a)  pyrene  (3,4-benzopyTene) 
3,4-Benzofluoraiithene  (benzo  (b) 

fluoranlhene) 
11,12-beneofluoFantbene  (benzo(b) 

fluoranthene) 
Chrysene 
iVwnaphthylene 
/firthnieeiie 

1.12-benzoperylene  (benzo(ghi)perytene) 
Fluorene 
Pfaenanthrene 
1,2,5,ft-dibenzanthracene  (dibenzo(h) 

anthracene]  Indeno  (t^.>cd)  pyr«ne(2, 

30-phenylene  pynms)  Pyime 

Tetxachloroelbylena 
Tbhwne 

Tnchlotoethylene 
Vinly  chloride  (chloroethylene)Aldrin 


2,3,7.8-tetrachloro-dibenzo-p-dioxin  (TCDD) 

Dleldrin 

Chlordaae  (tech.  mixture  and  metabolites) 

4,4-DDT 

4,4-DDE  (p,p-DDX^ 

4,4-DDD  (p.p-TDE) 

Alpha-endosulfan 

Beta-endosulfan 

Endosulfan  sulfate 

Endrin 

Endrin  aldehyde 

Heptachlor 

Heptachlor  epoxide  (BHC-hexachloro 

cydohexane) 
Alpha-BHC 
BeU-BHC 

Camma-BHC  (lindane) 
Delta-BHC  (PCB-polychlorinated  bipbaiytB) 
PCB-1242  (Arochlor  1242) 
PCB-1254  (Arochlor  1254) 
PCB'1221  (Arochlor  1221) 
PCB-1232  (Arochlor  1232) 
PCB-1248  (Arochlor  1248) 
PCB-1260  (Arochlor  1260) 
PCB-iai6  (Arochlor  1016) 
Toxaphene 
Antimony 
Arsenic 
Asbestos 
Beryllium 
Cadmium 
Chromium 
Copper 

Cyanide,  Total 
Lead 
Mercury 
Nickel 
Selenium 
Silver  Thallium  Zinc 
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DEPARTMENT  OF  EDUCATION 

Secondary  Education  and  Transtttonal 
Services  for  Youth  With  Disabilities 
Program 

agency:  Department  of  Education. 
action:  Notice  of  Final  Funding 
Priorities  for  Fiscal  Years  1994  and 
1995. 

SUkMlARY:  The  Secretary  announces 
priorities  for  fiscal  years  1994  and  1995 
under  the  Secondary  Education  and 
Transitional  Services  for  Youth  with 
Disabilities  Program.  The  Secretary 
takes  this  action  to  focus  Federal 
financial  assistance  on  identified 
national  needs.  These  priorities  are 
intended  to  increase  student 
involvement  in  transition  planning,  to 
develop  alternative  programs  for  youth 
who  have  dropped  out  of  school  or  are 
at  risk  of  dropping  out,  and  to  replicate 
exemplary  models  or  components  of 
models  in  multi-district  sites.  The 
priorities  also  assist  State  and  local 
entities  in  complying  with  the  transition 
requirements  of  Part  B  of  the 
Individuals  with  Disabilities  Education 
Act  (IDEA). 

EFFECTIVE  DATES:  These  priorities  take 
effe<;t  either  45  days  after  publication  in 
the  Federal  Register  or  later  if  the 
Q>ngress  takes  certain  adjournments.  If 
you  want  to  know  the  effective  date  of 
these  priorities,  call  or  write  the 
Department  of  Education  contact 
person. 

FOR  FURTHER  INFORMATION  CONTACT; 
Joseph  Clair,  U.S.  Department  of 
Education,  400  Maryland  Avenue.  SW.. 
room  4622,  Switzer  Building. 
Washington,  DC  20202-2644. 
Telephone:  (202)  205-9503.  Individuals 
who  use  a  telecommunications  device 
for  the  deaf  (TDD)  may  call  the  TDD 
number  at  (202)  205-8169. 
SUPPLEMENTARY  INFORMATION:  The 
purpose  of  this  program  is  (1)  to  assist 
youth  with  disabilities  in  the  transition 
from  secondary  school  to  postsecondary 
environments,  such  as  competitive  or 
supported  employment,  and  (2)  to 
ensure  that  secondary  special  education 
and  transitional  services  result  in 
competitive  or  supported  employment 
for  youth  with  disabilities.  The 
priorities  in  this  notice  provide  support 
for  demonstration,  outreach,  and 
research  projects. 

These  priorities  support  National 
Education  Goals  2  and  5  by  assisting 
students  with  disabilities  in  developing 
competitive  workplace  skills  through 
improved  services  and  better  trained 
service  providers. 

On  June  23, 1993  the  Secretary 
published  a  notice  of  proposed 


priorities  far  this  program  in  the  Federal 
Rcgiiter  (58  FR  34184). 

Note:  This  notice  of  final  priariti«  does 
not  solicit  applications.  A  notice  inviting 
applications  under  this  progmn  is  put>iish«d 
in  a  separate  notice  in  this  issue  of  the 
Federal  Register. 

Analysis  of  Comments  and  Changes 

In  response  to  the  Secretary's 
invitation  in  the  notice  of  proposed 
priorities,  two  parties  submitted 
comments.  An  analysis  of  the  comments 
follows.  Technical  and  other  minor 
changes — and  suggested  changes  the 
Secretary  is  not  legally  authorized  to 
make  under  applicable  statutory 
authority — are  not  addressed. 

Comment:  Chie  commenter  requested 
that  the  priorities  be  expanded  to 
include  research  and  demonstration 
models  that  promote  active  involvement 
of  business,  community  and  government 
agencies  with  schools  in  support  of 
transition  outcomes  for  high  school 
students  with  disabilities. 

Discussion:  The  Secretary  recognizes 
the  importance  of  collaboration  with  a 
range  of  organizations  and  agencies  in 
developing  outcome-oriented  transition 
services.  Strategies  for  involving 
business,  the  community,  and 
government  agencies  have  been 
identified  by  previous  research  and 
demonstration  model  projects  as  being 
critical  in  implementing  model 
transition  services.  Therefore,  both 
priority  2  (Model  Demonstration 
Projects  to  Identify  and  Develop 
Alternatives  for  Youth  with  Disabilities 
Who  Have  Dropped  Out  of  School  or 
Are  at  Risk  of  Dropping  Out  of  School) 
and  priority  3  (Outreach  Projects  for 
Services  for  Youth  with  Disabilities) 
require  appropriate  involvement  by 
these  types  of  agencies  and 
organizations. 

Change:  None. 

Comment:  One  commenter  suggested 
that  the  Department  consider  including 
an  invitational  priority  to  encourage 
projects  that  would  address  the  unique 
needs  of  youth  with  attention  deficit 
disorders. 

Discussion:  The  Secretary  believes 
that  all  of  the  priorities  in  this  notice  are 
broad  enough  to  allow  for  the  support 
of  projects  focusing  on  a  specific 
disabling  condition  (e.g.,  attention 
deficit  disorders).  However,  because  of 
the  broad  range  of  transitional  needs  of 
youth  with  disabilities,  the  Secretary 
does  not  wish  to  focus  on  any  single 
population  at  this  time. 
Change:  None. 

Priorities:  Under  34  CFR  75.105{c)(3) 
the  Secretary  gives  an  absolute 
preference  to  applications  that  meet  any 
of  the  following  priorities.  The  Secretary 


funds  under  this  program  only 
applications  that  meet  these  s^solute 
priorities: 

Priority  1 — Research  Projects  on  Student 
Involvement  in  Transition  Planning 

Background:  This  priority  supports 
research  projects  on  the  active 
participation  of  students  with 
disabilities  in  the  transition  plaiming 
process.  These  projects  must  (1)  identify 
factors  that  facilitate  student 
involvement,  and  (2)  develop  material 
for  national  dissemination  on  effective 
interventions  and  strategies  for 
increasing  student  involvement. 

The  Secretary  is  establishing  this 
priority  because  the  Part  B  regulations 
published  at  57  FR  44794  (September 
29,  1992)  implementing  the  Individuals 
with  Disabilities  Education  Act  (IDEA) 
amendments  pertaining  to  transition 
require  that  all  students,  beginning  no 
later  than  age  16 — and  at  a  younger  age, 
if  determined  appropriate— -be  invited  to 
attend  the  Individualized  Education 
Program  (lEP)  meeting  at  which  a 
transition  plan  is  to  be  developed  (34 
CFR  300.344(c)).  Section  602(a)(19)  of 
IDEA  further  requires  that  transition 
services  be  based  on  an  individual 
student's  needs,  taking  into  account  the 
student's  preferences  and  interests  (See 
34  CFR  300.18(b)(1)).  Projects  supported 
under  this  priority  are  to  develop 
interventions  and  strategies  to  help 
students  identify  their  preferences  and 
interests. 

Material  developed  through  two 
different  efforts  may  be  useful  in 
developing  interventions  and  strategies 
to  increase  student  involvement.  Since 
the  original  Part  B  regulations  were 
published  in  1977,  information  and 
training  material  has  been  developed  to 
maximize  the  participation  of  parents, 
teachers,  and  building  supervisors,  as 
well  as  related  services  personnel,  in  the 
lEP  meeting.  A  second  source  of 
relevant  information  is  being  generated 
by  projects  funded  to  identify  and  teach 
skills  necessary  for  self-determination, 
including  decision-maidng,  goal  setting, 
and  the  ability  to  express  preferences 
and  make  choices. 

Priority:  A  research  project  on  student 
involvement  in  transition  planning 
must — 

(1)  Identify  the  factors  and  barriers 
associated  with  the  participation  of 
students  with  disabilities  in  the 
transition  process; 

(2)  Identify  specific  interventions  and 
strategies  that  are  likely  to  lead  to  the 
increased  participation  of  all  students 
with  disabilities.  Interventions  and 
strategies  must  consider  alternative 
methods  for  eliciting  student 
involvement,  taking  into  account  the 
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severity  level  of  a  disability  and  the 
individual  student's  ability  to 
communicate,  including  use  of 
augmentative  communication  devices; 

(3)  Carry  out  the  research  using  a 
conceptual  han>ework  and  research 
design  that  is  based  on  previous 
research  or  theory  and  that  provides  a 
basis  for  the  interventions  and  strategies 
to  be  studied.  The  research  design  must 
include  difficult-to-serve  groups.  This 
framework  must  build  upon  existing 
materials  developed  (a)  for  other 
participants  in  Uie  transition  planning 
or  lEP  process,  and  (b)  for  teaching  the 
skills  necessary  for  self-determination 
relative  to  the  lEP  process; 

(4)  Conduct  the  research  in  a  range  of 
typical  school  settings; 

(5)  Conduct  the  research  using 
methodological  procedures  designed  to 
produce  unambiguous  findings  (a) 
regarding  the  effects  of  all  interventions 
and  strategies,  as  well  as  any  fmdings 
on  interaction  effects  between  particular 
approaches  and  particular 
characteristics  of  students  or  settings; 
and  (b)  for  use  in  national,  State,  and 
local  implementation  and  policy 
making; 

(6)  Produce  and  analyze  a  variety  of 
descriptive  and  outcome  data,  including 
information  regarding  (a)  student 
participation  in  the  development  of  lEP 
content  (goals,  objectives,  activities,  and 
services);  and  (b)  satisfaction  of  students 
with  their  transition  plan; 

(7)  Prepare  draft  implementation 
guides  containing  all  the  proposed 
interventions  and  strategies  for 
increasing  student  involvenwnt  in  the 
transition  planning  or  lEP  process  or,  if 
appropriate,  both; 

(8)  fanplement  a  plan  to  field  test  the 
draft  implementation  guides  in  a  range 
of  school  districts;  and 

(9)  Prepare  and  disseminate  findings, 
including  final  implementation  guides, 
as  well  as  information  about  the  student 
participation  materials,  to  school 
districts  through  the  State  educational 
agencies  and  to  other  organizations. 


Priority  2— Model  Demonstration 
Projects  to  Identify  and  Develop 
Alternatives  for  Youth  with  Disabilities 
Who  Have  Dropped  Out  of  School  or 
Are  at  Risk  ofDmpping  Out  of  School 

Background:  This  priority  supports 
model  demonstration  projects  that 
develop,  implement,  evaluate,  and 
disseminate  new  or  improved 
components  or  strategies  to  identify, 
recruit,  train,  and  place  youth  with 
disabilities  who  have  dropped  oat  of 
school  or  are  at  risk  of  dropping  out  of 
school. 

Priority:  A  model  demonstration 
project  must — 


(1)  Build  upon  specific  conponrats  or 
strategies  based  on  theory,  research,  or 
evaluation.  These  comfX)r«nfs  or 
strategies  must  include  prxsdures  to 
identify  youth  who  are  at  risk  of 
dropping  out  of  school  and  to  recruit 
youth  with  disabilities  who  have 
already  dropped  out  of  school; 

(2)  Include  alternatives  :'or  engaging 
studmts  in  programs  that  provide 
functional  literacy  skills  and 
employment  training  and  for  serving 
students  who  refuse  to  return  to  thek 
previous  school; 

(3)  Develop  working  relationships 
with  the  private  sector,  especially 
employers,  rehabilitation  personnel,  and 
local  Private  Industry  Couricils 
authorized  by  the  fob  Training 
Partnership  Act; 

(4)  Target  services  to  specific  students 
(i.e.,  by  age.  disabiUty,  level  of 
functioning,  and  nierobership  in  a 
special  population,  if  appropriate); 

(5)  Produce  detailed  procedures  and 
materials  that  enable  others  to 
successfully  replicate  the  model  as 
implemented  in  the  original  site;  and 

(6)  Evaluate  the  model  at  the  original 
model  development  site  and.  if 
implemented  at  other  sites,  at  those  sites 
to  determine  whether  the  model  can  be 
adopted  by  other  sites  and  yield  similar 
results.  The  project  must  determine  the 
efTectiveness  of  the  model  and  its 
component  or  strat^es.  inchiding 
multiple,  functional  student  outcomes 
measures,  other  indices  of  the  effects  of 
the  model,  and  cost  data  associated  with 
implementing  the  modeL 

invitational  Priority:  Within  absohite 
priority  2  the  Secretary  is  particularly 
interested  in  applications  that  meet  the 
following  invitational  priority. 
However,  under  34  CFR  75.105(c)(1).  an 
application  that  meets  this  invitational 
priority  does  not  receive  competitive  or 
absolute  preference  over  oitter 
applications: 

Projects  designed  to  serve  minority 
youth  (e.g..  Black.  Hispanic,  American 
Indian  or  Alaskan  Native,  Asian  or 
Pacific  Islander)  or  youth  from  urban 
areas  with  recognized  high  drop  out 
rates. 

Priority  3 — Outreach  Projects  for 
Services  for  Youth  With  DisabUities 

Background:  This  priority  supports 
projects  that  assist  in  the  adoption  of 
proven  models,  components  of  models, 
or  other  exemplary  practices  designed  to 
improve  secondary  education  and 
transition  services  for  youth  with 
disabiUties  in  areas  such  as  continuing 
education,  self-determination, 
vocational  education  and  training, 
supported  competitive  employment, 


leisure  and  recreation,  and  independent 
living. 

Section  602(aM20)(D)  of  the 
Individuals  with  Disabilities  Education 
Act  (ID£.\)  requires  that  a  statement  of 
needed  transition  sovices  be  inclixied 
in  the  individualized  education  plan 
(lEP)  for  each  student  beginning  no  later 
than  age  16,  and  at  a  younger  age,  if 
determined  appropriate,  and  that  the 
services  be  updated  on  an  annual  basis. 
Currently,  States  are  striving  to  provide 
improved  transiticxial  services  to 
students  with  disabilities.  Thus.  State 
agencies  and  local  service  af^ncies  need 
information  and  assistance  in  accessing 
the  range  of  avai  lable,  successful 
practices,  curricula,  and  products. 

The  models,  components  of  modeb, 
or  exemplary  practices  selected  for 
outreach  need  not  have  been  developed 
through  this  program.  Projects  may 
disseminate  and  help  replicate  multiple 
models,  components  of  models,  or 
exemplary  practices  that  were  not 
developed  by  the  applicant.  To  enhance 
the  impact  of  outreach  activities, 
projects  are  encouraged  to  select  sites  in 
multiple  States. 

Priority:  An  outreach  (Rt^ect  for 
services  must — 

(1)  Disseminate  information  about  and 
assist  in  replicating  proven  models, 
components  of  models,  or  exemplary 
fMractices  that  provide  or  improve 
transition  services  for  students  with 
disabiUties  based  on  the  speciRc  needs 
of  the  sites  selected  for  outreach; 

(2)  Develop  written  plans  for 
implementation: 

(3)  Coordinate  its  dissemination  and 
replication  activities  with  relevant  State 
and  local  educational  agencies, 
consumer  organizations,  administrative 
entities  established  in  the  service 
delivery  area  under  the  Job  Training 
Partnership  Act,  and,  if  approprtate, 
projects  funded  under  the  State  Systems 
for  Transition  Services  for  Youth  with 
Disabilities  Program,  as  well  as  with 
technical  assistance,  information,  and 
personnel  development  networks  within 
the  State: 

(4)  Include  (a)  services  in  community- 
based  settings;  (b)  effective  involvement 
of  students  and  adults  with  disabilities 
in  the  design,  implementation,  and 
evaluatim  of  project  activities;  (c) 
coordination  with  schools,  vocational 
rehabilitation  agencies,  adult  service 
providers,  and  potential  employers,  if 
appropriate;  and  (d)  assistance  in 
identifying  funding  for  assistive  devices 
and  services; 

(5)  Ensure  that  the  model, 
components  of  models,  or  exemplary 
practices  are  consistent  with  Part  B  of 
the  IDEA,  are  state-of-the-art.  and  have 
recent,  unambiguous  evaluation 
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information  supporting  their 
effectiveness; 

(6)  Employ  activities  that  include,  but 
need  not  be  limited  to,  public 
awareness,  product  development  and 
dissemination,  site  development, 
training,  and  technical  assistance; 

(7)  Diescribe  the  effects  of  model 
components  (e.g.,  expected  costs, 
needed  personnel,  staR' training, 
equipment)  on  potential  users,  the 
s^uence  of  implementation  activities, 
and  the  criteria  for  selecting  cooperating 
sites;  and 

(8)  Evaluate  the  outreach  activities  to 
determine  their  effectiveness.  The 
evaluation  designs  must  include,  but 
need  not  be  limited  to,  measures  of 
types  and  numbers  of  sites  where 
outreach  activities  are  conducted, 
number  of  persons  trained,  types  of 
follow-up  activities,  number  of  youth 
and  families  served  at  the  site  where 
models  were  adopted  or  adapted,  youth 
and  family  progress  information,  and 
changes  in  the  model  made  by  sites. 

IntergoTemmental  Review 

This  program  is  subject  to  the 
requirements  of  Executive  Order  12372 
and  the  regulations  in  34  CFR  part  79. 
The  objective  of  the  Executive  order  is 


to  foster  an  intergovernmental 
partnership  and  a  strengthened 
federalism  by  relying  on  processes 
developed  by  State  and  local 
governments  for  coordination  and 
review  of  proposed  Federal  fmancial 
assistance. 

In  accordance  with  the  order,  this 
document  is  intended  to  provide  early 
notification  of  the  Department's  specific 
plans  and  actions  for  this  program. 

Applicable  Program  Regulations:  34 
CFR  part  326. 

Program  Authority:  20  U.S.C.  142S. 
(Catalog  of  Federal  Domestic  Assistance 
Number  Secondary  Education  and 
Transitional  Services  for  Youth  with 
Disabilities  Program  84.158) 

Dated:  September  14, 1993. 
Andrew  Pepin, 

Acting  Assistant  Secretary  for  Special 
Education  and  Behabilitative  Services. 

(FR  Doc.  93-22982  Filed  9-20-93;  8:45  am) 

BILUNG  COOC  4000-ei-M 


[CFDA  No.:  84.158] 

Secondary  Education  and  Transitional 
Services  for  Youth  With  Disabilities 

Notice  inviting  application  for  new 
awards  for  fiscal  year  (FY)  1994. 


Purpose  of  Progjnm:  To  assist  youth 
with  disabilities  in  the  transition  from 
secondary  school  to  postsecondary 
environments. 

The  priorities  support  National 
Education  Coals  2  and  5  by  assisting 
students  with  disabilities  in  developing 
competitive  workplace  skills  through 
improved  services  and  better  trained 
service  providers. 

Eligible  Applicants:  Institution  of 
higher  education.  State  or  local 
educational  agencies,  and  other  public 
or  private  non-profit  institutions  or 
agencies  may  apply  for  a  grant  under 
this  program. 

Note:  The  Department  is  not  bound  by  any 
estimates  in  this  notice. 

Applicable  Regulations:  (a)  The 
Education  Department  General 
Administrative  Regulations  (EDCAR)  in 
34  CFR  Parts  74.  75,  77.  79.  80.  81.  82. 
85,  and  86;  and  (b)  The  regulations  for 
this  program  in  34  CFR  Fart  326. 

Priorities:  The  priorities  in  the  notice 
of  final  priorities  for  this  program,  as 
published  elsewhere  in  this  issue  of  the 
Federal  Register,  apply  to  these 
competitions. 

Appliations  Available:  October  20, 
1993. 


Secondary  Education  and  Transitional  Services  For  Youth  With  Disabilities  Program 


Tide  and  CFDA  Na 

Deadline 
for  trans- 
mittal of 
applica- 
tions 

Deadline 
for  irrter- 
govem- 
mental  re- 
view 

Availat)le 
funds 

Estimated  range 
of  awards 

Estimated 
size  of 
awards 

Esti- 
mated 
number 

of 
awards 

Project 
period  in 
months 

Research  proiects  on  student  involvement  In  Irarv 
sition  planning  (CFDA  84.158U). 

Model  demonstratKxi  projects  to  identity  and  de- 
velop alternatives  for  youtti  witti  disabtlities  wtw 
have  dropped  out  of  school  or  are  at  risk  o( 
dropping  out  of  school  (CFDA  84.158D). 

Outreach  protects  for  services  for  youth  with  dto- 
ab«lities  (CFDA  84.158Q). 

4-08-94 
12-17-93 

3-28-94 

6-07-94 
2-16-94 

5-27-94 

$500,000 
532,000 

707,000 

$240,000-260,000 
.      96.000-116.000 

91.000-111.000 

$250,000 
106.000 

101.000 

2 
5 

7 

Up  to  42. 
Up  to  36. 

Up  to  36. 

For  Application:  To  request  an 
application,  telephone  (202)  205-8485. 
Individuals  who  use  a 
telecommunications  device  for  the  deaf 
(TDD)  may  call  the  TDD  number  at  (202) 
205-8169. 

FOR  FURTHER  INFORMATION  CONTACT: 


Michael  Ward.  U.S.  Department  of 
Education,  400  Maryland  Avenue.  SW., 
room  4624.  Switzer  Building. 
Washington,  DC  20202-2644. 
Telephone:  (202)  205-8163.  Individuals 
who  use  a  telecommunications  device 
for  the  deaf  (TDD)  may  call  the  TDD 
number  at  (202)  205-8169. 


Program  Authority:  20  U.S.C  1425. 

Dated:  September  14, 1993. 
Andrew  Pepin, 

Acting  Assistant  Secretary  for  Special 
Education  and  Behabilitative  Service. 
[FR  Doc.  93-22983  Filed  9-20-93;  8:45  am) 
BRUNO  CODE  4000-01-M 
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Part  V 

Department  of 
Housing  and  Urban 
Development 

Office  of  the  Secretary 

24  CFR  Part  91 

Comprehensfve  Housbig  AffordabUity 
Strategy;  Rule 
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DEPARTMEMT  OF  HOUSING  AND 
URBAN  DEVELOPMENT 

OffiM  of  the  Secretary 

24CFRPart91 

[DockM  No.  N-93-3668;  FR-3572-N-01] 

Comprehensive  Housing  Affordability 
Strategy 

AGENCY:  Office  of  the  Secretary,  HUD. 
ACTION:  Notice  of  partial  waiver  of  rule. 


SUMMARY:  This  notice  informs  the  public 
that  the  Secretary  is  waiving  a  provision 
of  the  rule  on  Comprehensive  Housing 
Affordability  Strategies  (CHAS)  that 
requires  States  and  local  governments  to 
submit  between  October  1, 1993  and 
December  31, 1993  a  housing  strategy 
that  covers  an  entire  five-year  period. 
The  Secretary  is  waiving  the  provisions 
of  §  91.19  and  §  91.44  of  the  CHAS  rule 
that  require  Local  Governments  and 
States  to  submit  a  strategy  covering  a 
five-year  f>eriod,  permitting  the 
jurisdictions  to  choose  the  length  of 
time  (presumably  shorter)  to  be  covered 
by  the  strategy  this  year.  The  Secretary 
is  waiving  these  provisions  because  the 
Department  expects  to  issue  a  rule 
changing  the  CHAS  rule  and  other  rules 
to  consolidate  and  streamline  planning 
requirements  in  one  document.  Until 
that  process  is  complete,  the 
Department  does  not  want  jurisdictions 
to  be  burdened  unnecessarily  by 
preparing  a  strategy  for  a  full  five-year 
period  when  that  strategy  and  plans  for 
future  years  may  be  superseded  by  a 
new  consolidated  planning  document. 
DATES:  September  21, 1993. 
FOR  FURTHER  INFORMATION  CONTACT: 
With  respect  to  the  Comprehensive 
Housing  Affordability  Strategy:  Mary 
Kolesar,  Director.  Program  Policy 
Division,  Office  of  Affordable  Housing 
Programs,  Office  of  Community 
Planning  and  Development,  451 
Seventh  Street  SW.,  Washington,  DC 
20410.  telephone  (202)  70&-2470  (voice) 
or  (202)  708-2565  (TDD).  These  are  not 
toll-free  numbers. 

With  respect  to  the  Housing  and 
Community  Development  Strategy: 
Joseph  F.  Smith,  Acting  Director,  Policy 
Coordination  Unit,  Office  of  Community 
Planning  and  Development,  451 
Seventh  Street.  SW.,  Washington,  DC 
20410,  telephone  (202)  708-1283  (voice) 
or  (202)  708-2565  (TDD).  These  are  not 
toll-free  numbers. 

SUPPLEMENTARY  INFORMATION: 

I.  Purpose 

The  Department  of  Housing  and 
Urban  Development  intends  to  reduce 


the  burden  of  administering  the  Housing 
and  Community  Development  programs 
by  consolidating  the  planning  and 
application  requirements  into  a  single 
housing  and  community  development 
strategy.  The  new  housing  and 
community  development  strategy,  to  be 
prescribed  by  rule,  will  integrate  the 
following  submissions  into  one 
consolidated  document:  The  CHAS,  the 
Community  Development  Plan,  the 
CDBG  Final  Statement  and  the  HOME 
Program  Description. 

n.  Background 

Since  Fiscal  Year  1975,  the 
Department  has  required  the 
preparation  of  a  local  planning 
document  as  a  condition  to  receipt  of 
certain  types  of  local  funding.  First,  the 
Housing  Assistance  Plan  (HAP)  was 
required  under  the  Community 
Development  Block  Grant  Program. 
With  the  enactment  of  the  Stewart  B. 
McKinney  Homeless  Assistance  Act,  a 
Comprehensive  Homeless  Assistance 
Plan  (CHAP)  was  required  for 
Emergency  Shelter  Grants  Program 
recipients. 

The  Cranston-Gonzalez  National 
Affordable  Housing  Act  created  two 
new  planning  documents  for  use  by 
States  and  units  of  general  local 
government — the  CHAS  and  the 
Community  Development  Plan.  The 
CHAS  provision  incorporated  useful 
elements  of  the  HAP  and  CHAP  into  a 
single  planning  document  for 
addressing  housing  needs.  The 
Community  Development  Plan 
provision  required  State  and  local 
governments  to  describe  nonhousing 
community  development  needs  and 
strategies  for  meeting  those  needs. 

The  Housing  and  Commimity 
Development  Act  of  1992  amended  the 
provisions  of  the  Cranston-Gonzalez 
National  Affordable  Housing  Act 
governing  the  CHAS  and  the 
Community  Development  Plan  by 
adding  new  CHAS  requirements  and 
limiting  the  focus  of  the  Community 
Development  Plan  to  CDBG  funds. 
The  Department  of  Housing  and 
Urban  Development  plans  to 
consolidate  and  integrate  these  State 
and  local  planning  and  submission 
requirements  into  one  comprehensive 
document  that  addresses  their  needs  in 
areas  such  as  housing,  inft^structure, 
amenities,  community  development, 
economic  development,  and  human 
services.  Consequently,  the  Department 
is  waiving  the  requirement  that  the 
complete  Comprehensive  Housing 
Affordability  Strategy  that  is  due 
between  October  1, 1993  and  December 
31, 1993  include  a  strategy  that  covers 
an  entire  five-year  period.  Instead. 


grantees  may  choose  to  develop  their 
strategy  and  discuss  their  plans  for  only 
the  coming  year,  or  some  other  length  of 
time. 

On  February  4. 1991,  HUD  issued  an 
interim  rule  that  described  the 
requirements  for  the  preparation  of  State 
and  local  comprehensive  housing 
affordability  strategies.  Jurisdictions  that 
submitted  a  complete  CHAS  document 
for  Fiscal  Year  1992  covering  the  entire 
five  year  period  to  follow  were  required 
to  submit  an  annual  update  each  year 
that  was  based  on  their  five-year 
strategy.  Because  1990  census  data  were 
not  available  for  the  preparation  of  the 
initial  FY  1992  five-year  strategy, 
jurisdictions  based  their  strategy  on 
existing  data,  which,  for  most 
jurisdictions,  were  drawn  from  the  1980 
census.  Section  91.55  of  that  rule 
required  submission  of  a  complete 
housing  strategy  for  a  new  five-year 
cycle  when  major  new  census  data 
became  available. 

HUD  issued  a  final  CHAS  rule  on 
September  1, 1992,  after  an  extensive 
public  comment  period.The  required 
contents  of  the  strategy  were 
reorganized  into  three  major 
components,  a  Community  Profile,  a 
Five- Year  Strategy,  and  an  Annual  Plan, 
although  HUD  noted  that  a  new  five- 
year  plan  based  on  1990  Census  data 
would  not  be  due  until  fiscal  year  1994. 
Instructions  for  developing  and 
completing  a  CHAS  Annual  Plan  for 
Fiscal  Year  1993  were  issued  on 
September  11. 1992.  Instructions  for 
developing  and  completing  a  Five-Year 
CHAS  for  new  CDBG  Entitlement 
communities  and  new  HOME  consortia 
were  issued  on  October  15,  1992. 
Guidance  for  developing  a  complete 
CHAS  submission  under  the  final  rule 
and  the  new  CHAS  requirements 
imposed  by  the  Housing  and 
Community  Development  Act  of  1992  is 
contained  in  instructions  in  CPD 
Notices  93-02  and  93-03,  both  dated 
January  11, 1993.  HUD  issued  a  revised 
final  rule  implementing  new  CHAS 
requirements  made  by  the  Housing  and 
Community  Development  Act  of  1992 
on  March  12,  1993  (58  FR  13686). 

III.  Waiver 

Pursuant  to  the  authority  of  §  91.99, 
the  Department  has  determined  that  the 
need  to  avoid  unnecessary  duplication 
of  the  effort  involved  for  States  and 
local  governments  in  developing  for  an 
entire  five-year  period  a  strategy  and 
specific  plans  that  may  soon  be 
outdated  constitutes  good  cause  to 
waive  the  requirements  of  §§  91.19  and 
91.44  that  the  strategy  component  of  a 
complete  submission  cover  an  entire 
five-year  period.  Consequently,  these 
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requirements  to  develop  a 
comprehensive  strategy  and  detailed 
plans  for  a  new  five-year  period  are 
waived. 

Jurisdictions  have  the  discretion  to 
determine  the  length  of  time  to  be 
covered  by  the  strategy  required  by 
§§91.19  and  91.44.  They  may  find  it 
convenient  to  prepare  a  strategy  for  a 
shorter  period  of  time.  If  they  choose  to 
prepare  the  strategy  for  a  one-year 
period,  some  elements  of  §§  91.19  and 
91.44  will  overlap  with  requirements  of 
§§91.21  and  91.46.  To  prevent 
duplication  of  eff^ort  in  that  case,  the 
provisions  of  §91.19  or  §91.44  that 
overlap — paragraph  (d)(2)(ii);  the 
"specific  actions  and  steps"  in 
paragraph  (e);  paragraph  (f):  and 
"actions  •  *  *  [to)  reduce  lead-based 
paint  hazards"  in  paragraph  (g)— are 
waived,  to  permit  submission  of  the 
information  only  once,  as  part  of  the 
annual  plan. 

This  waiver  does  not  waive  the 
requirement  of  §§  91.70(b)  that  a 
complete  CHAS  document  based  on 
newly  released  1990  census  data  be 
submitted  this  year,  nor  the 
requirements  of  §91.1 7(b)(1)  and 
§  91.42(b)(1)  that  the  needs  assessment 
include  projections  over  a  five-year 
period,  since  that  provision  is  required 
by  the  statute. 

More  specifically,  whenever  the  term 
"five-year  period"  is  used  in  §§91.19  or 
91.44,  it  should  be  interpreted  for  this 
year  to  mean  simply  "period." 
Whenever  the  term  "next  five  years"  is 
used  in  those  sections,  it  should  be 
interpreted  this  year  to  mean  "period 
covered."  In  §§  91.46(a)(1),  91.60(b)(2), 
91.80(a)(1),  and  91.82(a),  the  term  "five- 
year  strategy"  should  be  interpreted  to 
mean  simply  "strategy." 


Insofar  as  the  definitions  found  in 
§91.5  of  "complete  submission," 
"primary  housing  activity."  "secondary 
housing  activity,"  and  "substantial 
amendment,"  are  tied  to  a  "five-year" 
strategy,  such  a  five-year  limitation  may 
be  ignored. 

IV.  CHAS  Options 

For  Fiscal  Year  1994,  local 
governments  and  States  may,  as 
previously  required  by  rule,  submit  a 
complete  housing  strategy  covering  a 
new  five-year  cycle,  or,  pursuant  to  this 
waiver,  they  may  instead  submit  a 
complete  QIAS  document  that  develops 
a  strategy  covering  a  shorter  period. 
These  complete  bousing  strategies  must 
be  based  on  the  newly  available  special 
tabulations  of  1990  census  data  that 
HUD  made  available  to  HOME  and 
CDBG  jurisdictions  in  May  1993  (or 
more  recent  or  reliable  d  ata,  where 
available),  and  they  must  address  the 
additional  CHAS  requirements 
contained  in  the  Housing  and 
Community  Developmer  t  Act  (HCDA) 
of  1992,  as  embodied  in  changes  to  the 
governing  regulation  (24  CFR  part  91). 

These  complete  housing  strategies 
must  be  submitted  to  HITD  between 
October  1, 1993  and  December  31, 1993. 
Jurisdictions  submitting  either  CHAS 
option  must  follow  the  instructions  of 
CPD  Notit».^-^)2  (Local  Jurisdictions) 
or  CPD  Noti^3-03  (States),  both  dated 
January  11, 1993.  Jurisdictions  that 
choose  to  submit  a  CHAS  covering  a 
one-year  period  must  follow  completely 
the  instructions  in  Sections  I  and  III  of 
CPD  Notices  93-02  and  93-03.  When 
following  the  instructions  for  Section  11, 
however,  they  may  develop  a  strategy 
and  establish  priorities  for  only  Fiscal 
Year  '94  rather  than  an  entire  five-year 


period.  Moreover,  to  avoid  duplication 
with  Section  Ill's  Annual  Plan,  they  may 
omit  discussion  of  specific  actions  or 
steps  planned  for  the  ensuing  one-year 
period  in  the  following  portions  of 
Section  II: 

n.c.i.B — Strategy  to  Address  Negative 

Effects, 
n.d.ii.B — Overcoming  Gaps — Actions, 
n.e — ^Public  Housing  Improvements, 
n.f — Public  Housing  Resident 

Initiatives,  and 
Il.g — Lead-Based  Paint  Reduction. 

In  addition,  these  jurisdictions  (one-year 
option)  may  describe  the  investment 
plan  required  by  Section  Il.b.ii.  for  the 
coming  year  instead  of  the  coming  five- 
year  period. 

V.  Housing  and  Community 
Development  Strategy " 

The  new  housing  and  community 
development  strategy  (which 
consolidates  the  CHAS,  Community 
Development  Plan.  CDBG  Final 
Statement  and  HOME  Program 
Description)  will  be  the  subject  of  rule 
making.  The  Department  expects  to 
require  all  jurisdictions,  including  those 
that  submit  a  CHAS  covering  a  new  five- 
year  cycle,  to  submit  the  new 
consolidated  housing  and  community 
development  strategy  in  Fiscal  Year 
1995.  The  new  housing  and  conununity 
development  strategy  will  be  due  at 
least  45  days  before  the  start  of  the 
community  development  program  year 
selected  by  each  community. 

Dated:  September  14, 1993. 

Andrew  M.  Cuomo. 

Assistant  Secretary  for  Community  banning 
and  Development. 

(FR  Doc.  93-22993  Filed  9-20-^3: 8:45  am] 
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DEPARTMENT  OF  EDUCATION 

Services  for  Children  With  Des^ 
Blindness  Program 

AGEf4CV:  Department  of  Education. 

action:  Notice  of  final  funding  priority 
for  Fiscal  Years  1994  and  1995. 

summary:  The  Secretary  announces  a 
priority  for  fiscal  years  1994  and  1995 
under  the  Services  for  Children  with 
Deaf-Blindness  Program.  The  Secretary 
takes  this  action  to  focus  Federal 
financial  assistance  on  an  identified 
national  need.  This  priority  provides 
Federal  support  for  research  validation 
and  implementation  activities  to 
enhance  services  to  infants,  toddlers, 
children,  and  youth  who  are  deaf-blind. 
EFFECTIVE  DATE:  This  priority  takes  effect 
either  45  days  after  publication  in  the 
Federal  Register  or  later  if  the  Congress 
lakes  certain  adjournments.  If  you  want 
to  know  the  effective  date  of  this 
priority,  call  or  write  the  Department  of 
Education  contact  person. 
FOR  FURTHER  INFORMATION  CONTACT: 
Charles  Freeman,  U.S.  Department  of 
Education.  400  Maryland  Avenue.  SW.. 
room  4617.  Switzer  Building. 
Washington.  DC  20202-2644. 
Telephone:  (202)  205-8165.  Individuals 
who  use  a  telecommunications  device 
for  the  deaf  (TDD)  may  call  the  TDD 
number  at  (202)  205-6169. 
SUPPLEMENTARY  INfOmUTION:  The 

purpose  of  the  program  is  to  assist 
States  in  assuring  the  provision  of  early 
intervention,  special  education,  and 
related  services  to  infants,  toddlers, 
children,  and  youth  with  deaf- 
blindness;  and  to  support  research, 
development,  replication,  preservica 
and  inservice  training,  parental 
involvement  activities,  and  other 
activities  to  improve  services  to 
children  with  deaf-blindness. 

This  priority  responds  to  the  need  to 
improve  educational  practice  by 
supporting  research  validation  and 
implementation  projects  that  fill  the  gap 
between  knowledge  and  practice  for 
infants,  toddlers,  children,  and  youth 
who  are  deaf-blind.  Projects  are 
intended  to  build  capacity  to  effectively 
provide  (1)  educational  services  to  these 
children  in  school  and  community 
settings  alongside  their  peers  without 
disabilities,  or  (2)  early  intervention 
services  to  these  children  in  home  and 
community  settings. 

Through  the  provision  of  improved 
services  and  better  trained  service 
providers,  this  priority  supports 
National  Education  Goals  1  and  5  by 
assisting  infants,  toddlers,  children,  and 
youth  who  are  deaf-blind  to  enter  school 


fvtady  to  learn,  and  when  they  become 
adults,  to  compete  in  a  global  economy. 

On  June  23, 1993  the  Secretary 
published  a  notice  of  proposed 
priorities  in  the  Federal  Register  (58  FR 
34174). 

Notr.  This  notice  of  final  priority  does  not 
solicit  applications.  A  notice  inviting 
applications  under  this  program  is  puUisbed 
in  a  separate  notice  in  this  issue  of  the 
Federal  Register. 

Analysis  of  Comments  and  Changes 

In  response  to  the  Secretary's 
invitation  in  the  notice  of  proposed 
priority,  one  party  submitted  a 
comment.  An  analysis  of  the  comment 
follows.  Technical  and  other  minor 
changes — and  suggested  changes  the 
Secretary  is  not  legally  authorized  to 
make  under  applicable  statutory 
authority— are  not  addressed. 

Ccmment:  One  cnaunmtm  expressed 
concern  that  the  proposed  priority 
focused  solely  on  the  vaUdatian  of 
research  findings  with  other  disability 
groups  for  use  with  students  who  are 
deaf-blind.  This  focus,  according  to  the 
conunenter.  does  not  address  the  need 
to  develop  program  methods  based 
exclusively  on  work  with  children  with 
deaf-blindness  or  the  need  for  primary 
research  with  this  population. 

Discussion:  The  priority,  as  proposed, 
provides  for  the  validation  and 
implementation  of  research  findings 
from  either  studies  with  students  who 
are  deaf-blind  or  relevant  research  with 
other  groups  of  students.  Though  the 
Secretary  agrees  that  there  are  unique 
aspects  of  deaf-blindness  that  require 
primary  research  specifically  with  that 
population,  the  purpose  of  this 
particular  priority  is  to  maximize  the 
benefits  for  children  who  are  deaf-blind 
by  shortening  the  time  lag  between  all 
relevant  research  and  practice. 

Changes:  None. 

Priority 

Under  34  CFR  75.105(c)(3)  the 
Secretary  gives  an  absolute  preference  to 
applications  that  meet  the  following 
priority.  The  Secretary  funds  under  this 
competition  only  applications  that  meet 
this  absolute  priority: 

Priority— Research  Validation  and 
Implementation  Projects  for  Children 
Who  Are  Deaf-Blind 

Background 

Educational  researchers  and 
practitioners  have  long  acknowledged 
the  time  lag  between  the  discovery  of 
new  knowledge  and  the  implementation 
of  that  knowledge  in  applieid  settings.  In 
addition,  new  research  findings, 
including  those  related  to  hearing 


im{)airment.  visual  impairment,  and 
other  disabilities,  have  not  been  rapidly 
or  systematically  applied  to  children 
who  are  deaf-blind. 

Factors  that  impede  the 
implementation  of  research  findings  are 
numerous  and  include  the  following  (1) 
Failure  to  describe  research  findings  in 
a  manner  or  form  that  practitioners  can 
easily  understand  and  use;  (2) 
inadequate  or  insufficient  field  tests  of 
research  findings  to  determine  the 
effectiveness  of  the  new  practices  with 
children  who  are  deaf-blind;  (3)  failure 
to  examine  how  contextual  factors  afi^ect 
the  implementation  of  the  new  practice 
with  children  who  are  deaf-blind  (e.g., 
small,  diverse  population  of  children: 
implementation  costs;  personnel 
training  requirements;  school  and 
community  attitudes  toward  the 
practice);  and  (4)  insufficient  attention 
to  demonstrating  new  practices  in 
schools  that  welcome  visitors  from  other 
local  educational  agencies  and,  thereby, 
promote  the  dissemination  and  use  of 
research  findings. 

This  priority,  therefore,  supports 
projects  that  validate  relevant  research 
findings  by  translating  those  findings 
into  procedures  usable  by  personnel 
serving  children  who  are  deaf-blind, 
implementing  new  educational 
procedures  in  typical  classroom 
settings,  implementing  new  early 
intervention  procedures  in  home  and 
community  settings,  and  evaluating  the 
effectiveness  of  the  new  procedures  in 
meeting  the  early  intervention  and 
educational  needs  of  children  who  are 
deaf-blind. 

The  Secretary  anticipates  supporting  a 
variety  of  projects  that  address  different 
early  intervention  and  educational 
needs  of  children  who  are  deaf-blind. 
Relevant  areas  of  investigation  may 
include  findings  that  could  improve 
techniques  to  enhance  cognitive 
development,  physical  development, 
communication  skills  (e.g.,  use  of 
augmentative  devices  and  assistive 
technology),  social  skills  (including 
social  interaction  and  friendship 
formation  skills),  independent  Uving 
skills  (including  self-determination, 
mobility  and  other  community  living 
skills),  and  use  of  recreation  or  leisure 
time,  as  well  as  more  traditional  skill 
areas  including  academic  achievement 
and  transition  and  employment  skills. 

The  Secretary  also  anticipates  that 
projects  would,  if  appropriate  for  the 
planned  activities,  form  a  consortium 
with  one  or  more  research  institutions  at 
other  locations.  This  type  of  approach 
may  be  necessary  to  (1)  validate  the  new 
approaches  with  multiple  children  and 
in  multiple  settings  or  (2)  replicate 
initial  evaluation  findings. 
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Priority 

To  be  considered  for  funding  under 
this  priority,  a  research  validation  and 
implementation  project  must — 

(1 )  Address  one  or  more  of  the 
relevant  areas  of  investigation  identified 
in  the  background  section  of  this 
priority  or  a  closely  related  issue; 

(2)  Identify  specific  research 
findings — and  the  interventions  or 
strategies  based  on  those  findings — that 
will  be  implemented  and  evaluated: 

(3)  Translate  research  findings  into 
demonstrable  practice  that  provides  the 
informational  bridge  necessary  to  (a) 
move  research  into  practice,  and  (b) 
reduce  the  time  lag  between  research 
and  implementing  practice  for  children 
who  are  deaf-blind; 

(4)  Design  the  project  activities  in  a 
manner  that  is  likely  to  improve 
services  for  children  who  are  deaf-blind 
and  their  families; 

(5)  Conduct  the  project  activities  in 
typical  school  and  community  settings; 

(6)  Carry  out  the  project  activities 
within  a  conceptual  framework  that 
provides  a  basis  for  the  research 
findings  selected,  the  interventions  or 


strategies  to  be  implemented  and 
evaluated,  the  evaluation  design,  and 
<he  target  population; 

(7)  Conduct  the  evaluation  activities 
using  methodological  procedures  that 
will  produce  unambiguous  findings  (a) 
regarding  the  effects  of  the  interventions 
or  strategies  and  interaction  effects 
between  particular  approaches  and 
particular  groups  of  children  or 
particular  contexts;  and  (b)  for  use  in 
national.  State,  and  local  policy  analysis 
contexts;  and 

(8)  Produce  a  variety  of  descriptive 
and  outcome  data,  including  (a) 
information  regarding  the  settings,  the 
service  providers,  the  children,  and,  if 
applicable,  their  families,  targeted  by 
the  project  (e.g.,  age.  disabilities,  skill 
and  ability  levels,  and  membership  in  a 
special  population,  if  appropriate);  and 
(b)  multiple,  performance  outcome  data 
regarding  the  children  and  families  who 
are  the  focus  of  the  interventions  or 
strategies. 

Intergovemmental  Review 

This  program  is  subject  to  the 
requirements  of  Executive  Order  12372 


and  the  regulations  in  34  CFR  part  79. 
The  objective  of  the  Executive  Order  is 
to  foster  an  intergovemmental 
partnership  and  a  strengthened 
federalism  by  relying  on  processes 
developed  by  State  and  local 
governments  for  coordination  and 
review  of  proposed  Federal  financial 
assistance. 

In  accordance  with  the  order,  this 
document  is  intended  to'  provide  early 
notification  of  the  Department's  specific 
plans  and  actions  for  this  program. 

Applicable  Program  Regulations:  34  CFR 

part  307. 

Program  Authority:  20  U.S.C  1422. 
(Catalog  of  Federal  Domestic  Assistance 
Number:  Services  for  Children  with  Deaf- 
Blindness  84.02S^ 

Dated:  September  14. 1993. 
Andrew  Pepin, 

Acting  Assistant  Secretary  for  Special 
Education  and  Rehabilitative  Services. 
IFR  Doc.  93-22994  Filed  9-20-93;  8:45  am) 
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DEPARTMENT  OF  TRANSPORTATION 

Federal  Aviation  Administration 

14  CFR  Parts  125  and  135 
[Dockat  No.  27459;  Notice  No.  93-12] 
RIN  2120-AF09 

Training  and  Checking  In  Ground  Icing 
Conditions 

AGENCY:  Federal  Aviation 
Administration  (FAA).  IXDT. 
ACTION:  Notice  of  proposed  rulemaking 
(NPRM). 

SUMMARY:  This  proposal  would  require 
parts  125  and  135  certificate  holders  to 
check  their  airplanes  for  contamination 
(i.e.  frost,  ice  or  snow)  before  takeoff, 
when  ground  icing  conditions  exist.  Part 
125  certificate  holders,  consistent  with 
the  testing  requirements  of  that  part, 
would  be  required  to  provide  pilot 
testing  and,  part  135  certiHcate  holders 
would  be  required  to  provide  pilot 
training,  in  ground  deicing/anti-icing 
procedures.  This  rule  is  necessary 
because  accident  statistics  and 
experience  indicate  the  importance  of 
effectively  determining  whether  the 
airplane's  wings  and  control  surfaces 
are  free  of  all  frost,  ice,  or  snow  prior 
to  attempting  a  takeoff.  The  proposal  is 
intended  to  provide  an  added  level  of 
safety  to  flight  operations  in  adverse 
weather  conditions  under  parts  125  and 
135. 

DATES:  Comments  must  be  submitted  on 
or  before  October  6, 1993. 
ADDRESSES:  Comments  on  this  notice 
should  be  mailed,  in  triplicate,  to: 
Federal  Aviation  Administration,  Office 
of  the  Chief  Counsel,  Attention:  Rules 
Docket  (AGC-200).  Docket  No.  27459. 
800  Independence  Avenue,  SW., 
Washington.  DC  20591.  Comments 
delivered  must  be  marked  Docket  No. 
27459.  Comments  may  be  examined  in 
room  915G  weekdays  between  8:30  a.m. 
and  5  p.m..  except  on  Federal  holidays. 
FOR  FURTHER  INFORMATION  CONTACT: 
Larry  Youngblut,  Flight  Standards 
Service,  Regulations  Branch.  AFS-240. 
Federal  Aviation  Administration.  800 
Independence  Avenue.  SW.. 
Washington.  DC  20591.  telephone  (202) 
267-8096. 

8UPPt.EMENTARY  INFORMATION: 

Comments  Invited 

Interested  persons  are  invited  to 
participate  in  the  making  of  the 
proposed  rule  by  submitting  such 
written  data,  views,  or  arguments  as 
they  may  desire.  Comments  relating  to 
the  environmental,  energy,  federalism, 
or  economic  impact  that  might  result 


frt>m  adopting  the  proposals  in  this 
notice  are  also  invited.  Substantive 
comments  should  be  accompanied  by 
cost  estimates.  Comments  should 
identify  the  regulatory  docket  or  notice 
number  and  should  be  submitted  in 
triplicate  to  the  Rules  Docket  address 
specified  above.  All  comments  received 
on  or  before  the  closing  date  for 
comments  specified  will  be  considered 
by  the  Administrator  before  taking 
action  on  this  proposed  rulemaking.  The 
proposal  contained  in  this  notice  may 
be  changed  in  light  of  comments 
received.  All  comments  received  will  be 
available,  both  before  and  after  the 
closing  date  for  comment,  in  the  Rules 
Docket  for  examination  by  interested 
persons.  A  report  summarizing  each 
substantive  public  contact  with  Federal 
Aviation  Administration  (FAA) 
personnel  concerned  with  this 
rulemaking  will  be  Bled  in  the  docket. 
Commenters  wishing  the  FAA  to 
acknowledge  receipt  of  their  comments 
submitted  in  response  to  this  notice 
must  include  a  preaddressed,  stamped 
postcard  on  which  the  following 
statement  is  made:  "Comments  to 
Docket  No.  27459."  The  postcard  will  be 
date  stamped  and  mailed  to  the 
commenter.  The  FAA  is  not  able  to 
provide  a  longer  comment  period  for 
this  NPRM  because  of  the  need  to  issue  ^ 
an  interim  final  rule  before  the  1993-94 
winter  season.  Comments  received  after 
the  comment  period  closes  will  not  be 
considered  nor  will  the  FAA  consider 
requests  to  extend  the  comment  period. 

Availability  of  NPRMs 

Any  person  may  obtain  a  copy  of  this 
NPRM  by  submitting  a  request  to  the 
Federal  Aviation  Administration,  Office 
of  Public  Affairs,  Attention:  Public 
Inquiry  Center,  APA-430,  800 
Independence  Avenue,  SW., 
Washington.  DC  20591,  or  by  calling 
(202)  267-3484.  Communications  must 
identify  the  notice  number  of  this 
NPRM. 

Persons  interested  in  being  placed  on 
the  mailing  list  for  futiu*  NPI^ds 
should  request  from  the  above  office  a 
copy  of  Advisory  Circular  No.  11-2A, 
Notice  of  Proposed  Rulemaking 
Distribution  System,  which  describes 
the  application  procedure. 

Background 

The  "Clean  Aircraft"  Concept 

In  November  of  1992.  amended 
regulations  for  operations  conducted 
under  part  121  during  icing  conditions 
took  effect  (57  FR  44924;  September  29. 
1992).  The  old  part  121  regulation, 
which  was  comparable  to  the  current 
regulations  in  parts  125  and  135.  relied 


on  the  basic  "clean  aircraft"  concept 
that  no  person  may  take  off  an  airplane 
when  frost,  ice.  or  snow  is  adhering  to 
the  wings,  control  surfaces,  or 
propellers  of  the  airplane  (§§  121.629, 
125.221. 135.227).  The  basis  of  this 
concept  is  that  the  presence  of  even 
minute  amounts  of  frost,  ice.  or  snow 
(referred  to  as  "contamination")  on 
particular  airplane  surfaces  can  cause  a 
potentially  dangerous  degradation  of 
airplane  performance  and  unexpected 
changes  in  airplane  flight 
characteristics.  Under  all  of  these 
regulations,  ultimate  responsibility  for 
determining  whether  the  airplane  is  free 
of  contamination  in  icing  conditions 
and  thus  complies  with  the  "clean 
aircraft"  concept  rests  with  the  pilot-in- 
command  (PIC).  Both  the  FAA  and 
industry  have  developed  guidance  and 
recommended  procedures  that  are 
designed  to  assist  the  PIC  in  making  that 
determination.  These  procedures 
include  monitoring  weather  conditions 
and  temperature  changes,  visually 
inspecting  the  wings,  and  using  deicing 
/anti-icing  fluids. 

When  conditions  conducive  to  the 
formation  of  frost,  ice,  or  snow  on 
airplane  surfaces  exist  at  the  time  of 
takeoff,  airplane  surfaces  must  be 
checked  for  contamination.  When 
contaminants  are  adhering  to  airplane 
surfaces,  these  contaminants  must  be 
removed  before  takeoff  except  in  certain 
situations  involving  frost,  which  are 
discussed  later.  Because  of  the  wide 
variations  in  airplane  design  and 
performance  characteristics,  methods 
for  removing  contamination  for  part  135 
and  part  125  airplanes  vary  greatly. 
Airplanes  may  be  deiced  by  applying 
heated  water  followed  by  undiluted 
glycol-based  fluid,  by  applying  a  heated 
water/glycol  solution,  by  mechanically 
brushing  the  snow  or  ice  off,  or  by 
placing  the  airplane  in  a  hangar  until 
the  frost,  ice,  or  snow  melts.  Currently, 
anti-icing,  which  is  the  treatment  of  the 
airplane  with  undiluted  glycol-based 
fluid  to  prevent  frost,  ice,  or  snow  from 
adhering  to  aircraft  surfaces,  is  not 
commonly  used  in  part  135  operations. 

Previous  Part  121  Rulemaking 

In  1992,  due  to  a  number  of  accidents 
that  had  occurred  in  part  121  operations 
during  ground  icing  conditions  and  in 
response  to  industry-wide 
recommendations  to  improve  the  safety 
of  operations  during  these  conditions, 
the  FAA  amended  the  part  121 
regulations  concerning  the  operation  of 
aircraft  during  ground  icing  conditions. 
The  amended  regulations  retained  the 
"clean  aircraft"  concept  and  in  addition, 
required  part  121  certificate  holders  to 
establish  and  comply  with  an  FAA- 
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approved  ground  deicing  anti-idng 
program.  An  approved  part  121  program 
includes:  (1)  Ground  training,  and 

S|ualif5cation  and  testing  requirements 
or  all  flight  crewmembers  and  all  other 
personnel  the  certificate  holder  uses  in 
implementing  its  program;  (2) 
procedures  for  the  use  of  holdover  times 
after  application  of  deicing/anti-icing 
fluids;  and  (3)  airplane  check 
procedures.  The  amended  part  121 
regulations  require  that  pilots  be 
provided  with  the  training,  information, 
procedures,  and  ground  support  that 
they  need  for  ultimately  deciding  if 
takeoff  can  be  safely  accomplished. 

The  amended  part  121  regulations 
were  implemented  as  an  interim  final 
rule  in  order  to  allow  public  comment 
on  the  effectiveness  of  the  amended  rule 
during  the  1992-93  winter  season.  At 
the  time  of  the  part  121  rulemaking,  the 
FAA  did  not  include  parts  125  and  135 
because  of  the  limited  time  available 
and  the  need  for  further  FAA  review  to 
determine  the  appropriateness  of 
applying  a  similar  rule  to  other 
operations.  Since  that  time,  the  FAA  has 
reviewed  the  accident  history  for  part 
125  and  135  operations,  conferred  with 
industry  representatives,  and  studied 
the  recommendations  from  the  National 
Transportation  Safety  Board  (NTSB)  and 
the  General  Accounting  Office  (GAO). 

Accident  History 

According  to  NTSB  records,  14 
groimd  icing  related  accidents  and 
incidents  involving  airplanes  operating 
under  part  135  occurred  during  the 
period  1984-1992.  Most  of  these 
accidents/incidents  involved  part  135 
non-scheduled  cargo  questions;  three 
involved  either  non-scheduled  or 
scheduled  passenger  carrying 
operations.  Four  of  the  accidents 
resulted  in  a  total  of  seven  fatalities. 
While  the  NTSB  identified  other 
probable  causes  in  some  of  these 
accidents/incidents,  in  all  14  cases  the 
NTSB  identified  the  existence  of  firost. 
ice,  or  snow  on  the  wings  or  other 
critical  surfaces  of  the  airplane  as  a 
probable  cause. 

A  common  thread  throughout  these 
accidents/incidents  was  the  pilots' 
apparent  lack  of  awareness  of  the 
potential  hazard  firom  even  small 
amoimts  of  firost.  ice.  or  snow  on  an 
airplane's  wings  and  control  surfaces. 
For  instance,  one  pilot  lost  his  life  in  an 
accident  involving  a  non-scheduled 
cargo  operation  in  Morrisonville,  NY,  on 
March  19, 1984.  Prior  to  the  accident, 
after  identifying  the  presence  of  ice 
accumulation  of  the  leading  edges  and 
upper  wing  surfaces,  the  pilot  declined 
the  use  of  a  hangar  to  warm  the  airplane 
and  instead  attempted  to  remove  the  ice 


from  the  leading  edges  by  hand.  In 
another  accident  in  Vienna,  Missouri, 
on  March  3, 1988,  a  pilot  of  a  night 
cargo  operation  and  another  person  lost 
their  lives  after  taking  off  in  known 
idng  conditions.  Before  the  flight,  a  line 
service  noticed  ice  on  the  aircraft's 
wings  and  suggested  its  removal,  but  the 
pilot  declined. 

NTSB  and  GAO  Recommendations 

Before  the  part  121  ground  deicing 
rulemaking,  the  NTSB  had  issued 
numerous  recommendations  that 
addressed  issues  involving  airplane 
ground  icing  and  deicing.  Many  of  these 
recommendations  were  addressed  in  the 
1992  rulemaking.  However,  in  its  earlier 
recommendations  and  its  comments  on 
the  proposed  part  121  rule  and  the 
interim  final  rule,  the  NTSB 
recommended  that  the  FAA  apply  the 
new  deicing  requirements  to  operators 
imder  parts  125  and  135.  The  NTSB, 
with  the  exception  of  one  member  of  the 
Board,  urged  the  FAA  to  amend  parts 
125  and  135  when  amending  part  121. 

Similarly,  in  a  Novemt)er  1992  report 
that  commended  *±e  FAA  for  its  part 
121  rulemaking  and  the  speed  of  that 
rulemaking,  the  GAO  stated  that,  in  its 
view,  safety  would  be  improved  by 
making  commuter  airlines  subject  to 
more  stringent  regulations  governing 
ground  operations  during  icing 
conditions. 

The  Proposed  Rule 

The  FAA  initially  considered 
requiring  part  135  operations  to  comply 
with  a  deicing  program  identical  to  that 
required  for  part  121  operations.  This 
option  seemed  reasonable  because  idng 
conditions  exist  regardless  of  the  type  of 
operation  conducted.  Furthermore,  ice 
contamination  detrimentally  affects  the 
flight  characteristics  of  all  airplanes.  At 
the  same  time,  however,  the  FAA 
recognized  that  significant  differences 
exist  between  typical  part  135  and  part 
121  operations  and  that  these 
differences  affect  the  procedures 
typically  used  during  groimd  icing 
conditions. 

Part  135  airplanes  vary  greatly  in  both 
size  and  aerodynamic  design,  lliis 
allows  the  wings  to  be  more  readily 
viewed  from  inside  the  cockpit  of  the 
airplane.  The  pilots  in  part  135 
operations  are  usually  more  personally 
involved  than  part  121  pilots  in  the 
individual  details  of  flight  preparation, 
induding  computing  weight  and 
balance,  filing  flight  plans,  and  checking 
weather  forecasts,  as  well  as  checking 
for  any  contamination  that  might  adhere 
to  the  airplane.  Turnaround  time  is 
often  faster  for  part  135  airplanes  than 
for  larger  121  airplanes,  and  part  135 


airplanes  often  experience  shorter 
delays  waiting  for  takeoff  because  their 
runway  requirements  are  more  flexible 
than  those  requirements  for  larger  part 
121  airplanes. 

In  consideration  of  these  differences 
and  the  results  of  accident 
investigations,  which  point  primarily  to 
a  lack  of  training  for  pilots  on  the  effects 
of  contamination,  the  FAA  has  decided 
that  it  is  not  necessary  to  propose  the 
same  ground  deicing/anti-icing  program 
required  for  part  121,  but  instead 
proposes  to  amend  pilot  training 
requirements  under  part  135  to  include 
instruction  about  the  hazards  assodated 
with  operating  in  idng  conditions.  The 
proposed  training  for  pilots  is  intended 
to  help  prevent  the  problems  that  were 
identified  in  those  accident 
investigations  where  pilots  apparently 
did  not  understand  that  even  a  small 
amount  of  contamination  on  airplane 
surfaces  is  dangerous  and  takeoff  should 
never  be  attempted  if  contamination  is 
adhering  to  the  airplane.  The  knowledge 
gained  through  the  proposed  training 
requirements  would  help  prevent  icing 
accidents  in  part  135  airplane 
operations. 

In  addition  to  training,  the  proposed 
rule  would  also  require  that,  whenever 
frost,  ice.  or  snow  may  reasonably  be 
expected  to  adhere  to  the  airplane, 
either  an  approved  pretakeoff 
contamination  check  is  completed 
within  five  minutes  of  takeoff  or  there 
is  compliance  with  either  an  approved 
alternative  procedure,  such  as  having 
ice  detectors  or  sensors  installed  on  the 
airplane's  wings  and  control  surfaces,  or 
there  is  compliance  with  the  part  121 
deicing/anti-icing  rule.  Compliance 
with  the  part  121  deidng/anti-idng  rule 
would  be  an  alternative  to  always 
conducting  the  pretakeoff 
contamination  check  prior  to  takeoff. 

Operations  conducted  under  part  125 
are  also  being  included  in  this  proposed 
rule.  Part  125  applies  to  passenger 
carrying  and  cargo  carrying  operations 
conduded,  when  common  carriage  is 
not  involved,  in  airplanes  with  a  seating 
configuration  of  20  or  more  passengers 
or  a  maximum  payload  capadty  of  6,000 
pounds  or  more.  "There  are  presently 
only  37  active  part  125  certificate 
holders.  Although  the  FAA's  review  of 
acddent  history  does  not  reveal  any 
ground  icing  accidents  or  inddents 
affeding  part  125  operations,  the  types 
of  airplanes  flown  are  similar  to  those 
used  in  parts  121  and  135,  the  same 
airports  are  used,  and  the  same  weather 
conditions  are  encountered.  Thus, 
operations  conduded  under  part  125  are 
equally  susceptible  to  the  hazards  of 
operating  during  ground  idng 
conditions.  While  most  part  125 
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operations  use  tb*  sons  tjrp*  •! 
airplanes  that  ara  uad  in  pert  121 
operatjans.  the  siae  and  scope  of  the 
part  125  operatioas  are  mom  similar  to 
part  135  operations.  For  this  reason,  the 
FAA  is  |»oposiag  testing  requiraments 
for  part  125  companbie  to  the  training 
requitenenta  behog  proposed  for  part 
13&  Unlike  part  139.  which  contains 
pilot  training  requirements,  part  123 
contains  only  pilot  testing  requirements. 
Tlmefwe.  under  the  propoaad  rule, 
pilots  opaseting  under  part  12S  would 
be  required  to  be  tested  on  all  of  the 
subject  arses  relating  to  ground  icing 
conditions  and  procaduras  contained  is 
the  proposed  part  135  training 
requiieiBants.  Part  125  certificate 
holdm  would  also  be  required  to 
comply  with  the  same  operating 
reqntremants  as  part  135  operators. 
Pretakeo£r  contamination  checks  foe 
parts  125  and  135  would  be  conducted 
for  the  specific  aircraft  type  involved 
and  approved  by  the  Administrator. 

However,  for  those  part  125  and  135 
certificate  holders  who  do  not  anticipate 
operating  during  ground  icing 
conditions,  they  would  not  have  to  train 
or  test  their  pilots,  and  they  would  not 
have  to  develop  pretakaeff 
contamination  check  procaduras  as 
described  in  this  NPRM.  If  certificate 
holders  who  choose  not  to  train  or 
develop  procedures  encounter  ground 
icing  conditicMis.  they  will  not  be  able 
to  operate  until  w«athar  conditions 
improve.  Thus,  the  FAA  is  providing 
flexibility  for  certificate  holders  ta 
determine  to  what  extent  these 
raquirenMnts  ara  applicable  to  theix 
operations. 

The  present  provisions  in  parts  125 
and  135  aflawing  takeoff  witn  polished 
frost  would  be  retained.  In  addition,  the 
proposed  amendments  to  parts  135  and 
125  would  not  change  the  FAA's  poliqr 
of  permitting  takeofi  with  small 
"""M^tf  of  frost  on  the  underwings  of 
certain  airplanes  when  this  frost  is 
caused  by  cold  soaked  fuel  and  when 
the  takeofi  is  within  aircrafl 
manufacturer  established  limits 
accepted  by  FAA  aircraft  certification 
offices  and  stated  in  aircraft 
maintenance  manuals  and  aircrafl  flight 
manuals.  Language  has  been  includwi  in 
the  proposed  rule  to  make  it  clear  that 
takeofis  with  frost  under  the  wing  in  the 
area  of  the  fuel  tanks  are  permitted  if 
authorized  by  the  Administrator. 

HeTtcopter  operations  conducted 
under  paJrt  135  have  not  been  included 
in  this  proposed  rule  because,  in  its 
review  of  icing  related  accidents  and 
incidents,  the  FAA  has  not  identified 
any  accident  history  for  these  types  of 
operations  that  suggests  that  acnntionat 
training  or  a  special'  inspection 


requirement  waeld  be  necessary  and 
becauar  haMcopter  opetatieaa  differ  in 
many  ways  bam  aivplane  operationa 
umter  part  135.  Hoveever..  the  "cleea 
aircraft"  concept  in  §135.227tal  would 
continue  to  apply  to  heUcoptcra. 

The  specific  requirements  foe  training 
or  testing  of  pilots  and  paetakeoff 
contamination  check  proceduras  are 
further  discussed  below. 

Training  or  Testing  of  Pilots 

Training  undef  part  135  for  operations 
during  icing  conditioBa  would  have  to 
include  initial  and  recurrent  ground 
training  foe  aU  pilots,  other  than  those 
operators  who  use  only  one  pilot  in  the 
certification  holder's  operations.  This 
exception  is  due  to  tbe  fact  that  part  135 
does  not  raquira  these  certificate  holdera 
to  establish  and  maintain  an  approved 
pilot  trainiag  pmgram.  However,  it 
should  be  noted  £at  these  certificate 
holdera  who  condoct  singie  piloi 
operations  must  comply  with  aU  the 
operational  raquiseraents  of  llu* 
proposed  rule. 

ioiliel  training  tar  port  139  pilots 
would  cover  the  acees  described  below 
and  would  tnchtda  airplane-specific 
training  aa  appaepaiate.  Recurrent 
training  would  include  a  review  of  areas 
covered  in  aaitial  training,  any  changes 
in  a  certificate  holder's  procedures  for 
operating  in  icing  conditions,  and 
changes  that  relate  to  specific  airplanes. 
Comparable  knowledge  would  have  to 
be  demonstrated  for  {>art  139  operatiofn, 
as  provided  ia  te  prepoeed  $  125.287. 

TrakkingiQr  feting  woald  cover  the 
fallowing  araea: 

( 1)  tf  deiciag  fluids  are' used  by  tb* 
certificate  holder,  how  holdover  times 
ralate  ts  these  fluids,  how  holdover 
tinaes  ara  used,  and  what  variables 
might  adversely  afSact  the  holdover 
times.  Holdover  time  is  the  estimated 
time  the  application  of  deicing  or  anti- 
icing  fluid  will  prevent  tbe  formation  of 
frost  or  ice,  and  the  arrumiilatinn  of 
snow  on  the  treated  surfbces  ol  aa 
airplane. 

(2)  Airplane  deicing/anti-icing  check 
procedures  to  ensure  that  the  airplane's 
win^  control  surfares,  propelWs. 
engine  inlets,  and  other  critical  snrfjaces, 
as  defined  in  the  aircraft  flight  manual, 
are  free  of  coataminatien.  as  well  as 
aircraft-type-specific  piatakeoff 
contaminatioa  check  procedures  and 
responsibilitiea. 

(3)  Procedures  for  coxmnunication 
between  pilots  and  other  affected 
penonneL 

(4)  Airplane  surface  conteminatian 
and  oitical  area  tdentitluitiuii  and 
knowledge  of  bow  airplane 
contamination  advuraefy  affects  airplane 
perfuruituice  and  fn^it  cnoractemtics; 


(5)  Types  and  characteristics  of 
dei^n^enti'icing  fluids,  if  used  by  the 
certificate- holdet. 

(6)  Cold  weather  praflight  inspection 
procedures. 

(7)  Techniques  for  recognizing 
contamination  on  the  airplane. 

Pretakeoff  Contaminakon  Check 
Procedure* 

In  addition  to  tte  proposed  training  or 
testing  requirements,  the  FAA  proposes 
that  part  125  and  part  135  certificate 
holders  accomplish  an  approved 
pretakeofT  contamination  check  anytime 
conditions  are  such  that  frost,  ice.  or 
snow  may  reasonably  be  expected  to 
adhere  to  the  airplane. 

A  pretakeofT  confaminaff on  check  is  a 
check  to  make  sure  the  wings  and 
control  surfaces  are  bee  of  frost,  ice,  or 
snow.  Takeoff  must  occur  within  5 
minutes  after  completing  the  checL  It 
may  be  accomplished  from  within  or 
outside  the  aircraft  and  may  be  visual  or 
tactile  or  a  combination,  as  long  as  the 
check  is  adec^ate  to  ensure  the  absence 
of  contamination.  PretakeofT 
contamination  check  procedures  for 
each  specific  type  of  aircraft  operated  by 
the  certificate  holder  must  be 
established  by  the  certificate  holder  and 
must  be  approved  by  the  certificate 
holder's  FAA  Principal  Operations 
Inspector  (POI)  and  referenced  within 
the  certificate  holder's  operations 
specifications. 

Instead  of  the  pretakeoff 
contamination  check,  certificate  holdera 
may  use  on  approved  alternate 
procedure,  such  as  having  ice  d^ectors 
or  season  installed  on  the  airplane's 
wing  and  contsol  surfaces,  or  complying, 
with  the  part  121  deidng/anti-icin^ 
rule.  Compliance  virith  the  part  121 
deicing/anti-icing  rule  would  be  an 
alternative  to  always  conducting  the 
pretakeoff  contamination  check  prior  to 
takeoff.  Certificate  holders  who  are 
intensted  inthis  alternative  should 
consult  the  "Proposed  Advisory 
Circular  on  Groimd  Deicing  and  Anti- 
icing  Program."  which  was  published 
concurrently  with  the  interim  final  part 
121  deicing/anti-icing  rule  (57  FR 
44944;  September  29, 19dZ). 

Impleinentatioit 

The  proposed  efTective  data  for  al! 
part  TZ5  and  135  certificate  hotden  is 
November  1. 1993.  A  certificate  hohfer 
who  intends  to  operate  in  groond  icing 
conditions  on  or  after  November  1, 
1993.  would  have  to  amend  its 
approred  training  ortesting  program, 
initialty  train  or  test  its  (ohits.  develop 
pioced&res  for  aocomptidiing  pretakeoff 
contamination  checks  for  eadi  type* 
airpiane  and  nave  tlie  PAA  approve 
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these  procedures.  The  FAA  is 
developing  advisory  material  to  help 
certificate  holders  comply  with  this 
proposed  rule. 

Tne  FAA  is  aware  that  requiring  all 
pilots  to  be  fully  trained  or  tested  by  the 
effective  date  could  be  both  financially 
and  logistically  impractical  for  some 
certificate  holders.  Therefore,  in 
instances  where  training  or  testing 
cannot  be  completed  as  part  of  a 
certificate  holder's  established  initial 
training  or  testing  program  by  the 
effective  date,  the  certificate  holder  may 
submit  training  or  testing  materials  for 
approval  by  the  certificate  holder's  POI. 
For  purposes  of  initial  training/testing, 
if  pilots  complete  these  approved 
materials,  the  FAA  will  consider  initial 
training/testing  provisions  of  this 
proposed  rule  satisHed.  If  some 
operators  believe  it  may  be  impossible 
to  fully  train  or  test  pilots  by  the 
effective  date,  the  FAA  requests 
comments  on  how  expeditiously 
operators  could  accomplish  the  training 
or  testing. 

Long-Tenn  FAA  Actions 

The  problem  of  airplane  ground 
deicing/anti-icing  is  broader  than  just 
the  decision  of  a  pilot  in  command  on 
whether  to  attempt  a  takeoff.  Airport 
and  air  traffic  control  procedures, 
airplane  design,  and  other  areas  have 
been  addressed  in  NTSB 
recommendations  and  elsewhere. 
Building  on  the  experience  gained  from 
part  121  operations  during  the  winter  of 
1992-93,  the  FAA  and  the  aviation 
industry  are  continuing  their  efforts  to 
address  these  related  issues.  Efforts  in 
some  areas,  such  as  airport  and  air 
traffic  control  procedures,  are  already 
underway.  Other  efforts,  such  as 
potential  airplane  design  changes  that 
require  long-term  research,  will  be 
undertaken,  either  by  the  FAA,  the 
industry,  or,  subject  to  available 
funding,  as  joint  government/industry 
projects. 

Tiie  1992  rulemaking  together  with 
this  proposed  rulemaking,  if 
implemented,  would  further  the  efforts 
of  the  FAA.  and  parts  121, 125,  and  135 
certificate  holders  to  improve  safety  for 
all  types  of  operations  during  ground 
icing  conditions. 

Paperwork  Reduction  Act 

The  reporting  and  recordkeeping 
requirement  associated  with  this  rule  is 
being  submitted  to  the  Office  of 
Management  and  Budget  for  approval  in 
accordance  with  44  U.S.C.  chapter  35 
under  the  following: 

DOT  No: 

0MB  No.:  New . 

Administration:  FAA. 


Title:  Training  and  Checking  in 
Ground  Icing  Conditions. 

Need  for  Information:  If  adopted,  this 
NPRM  requires  each  part  125  certificate 
holder  to  develop  FAA  approved  testing 
and  each  part  135  certificate  holder  to 
develop  FAA  approved  training  for 
ground  icing  conditions.  Part  125  and 
part  135  certificate  holders  would  also 
be  required  to  develop  procedures  for 
conducting  a  pretakeoff  contamination 
check.  Eadi  of  these  training  and  testing 
requirements  also  has  a  recordkeeping 
requirement  associated  with  it. 

Proposed  Use  of  This  Information: 
The  FAA  requires  this  information  to 
evaluate  each  certificate  holder's 
proposed  procedures  an  d  ensure 
certificate  holders  are  oi:>erating  at  the 
highest  possible  level  of  safety  during 
ground  icing  conditions. 

Frequency:  One-time. 

Burden  Estimate:  11,400  total  hours. 

Respondents:  Parts  125  and  135 
certificate  holders. 

Form(s):  None. 

Average  Burden  Hours  Per 
Respondent:  38. 

For  further  information  contact:  The 
Information  Requirements  Division,  M- 
34,  Office  of  the  Secretary  of 
Transportation,  400  Seventh  Street  SW., 
Washington,  DC  20590,  (202)  366-4735 
or  the  Office  of  Management  and 
Budget,  Office  of  Informition  and 
Regulatory  Affairs,  Desk  Office  for  the 
FAA,  New  Executive  Office  Building, 
room  3228,  Washington,  DC  20503, 
(202)  395-7340.  It  is  req  jested  that  the 
comments  sent  to  OMB  ulso  be  sent  to 
the  FAA  rulemaking  docket  for  this 
proposed  action. 

Regulatory  Evaluation  Summary 

The  FAA  determined  that  this 
rulemaking  is  not  "major"  as  defined  by 
Executive  Order  12291.  Therefore,  no 
Regulatory  Impact  Analysis  is  required. 
Nevertheless,  in  accordance  with 
Department  of  Transportation  policies 
and  procedures,  the  FAA  has  evaluated 
the  anticipated  costs  and  benefits.  Those 
costs  and  benefits  are  summarized 
below.  (A  detailed  discussion  of  costs 
and  benefits  is  contained  in  the  full 
evaluation  in  the  docket  for  this  NPRM). 

Costs 

The  FAA  estimates  that  the  total 
compliance  cost  of  this  proposed  rule 
would  be  S7.7  million  over  the  next  10 
years,  in  1992  dollars.  On  a  discounted 
basis  (using  a  7  percent  rate  of  interest), 
the  total  potential  cost  is  $6.4  million. 
This  estimate  is  based  on  costs  to 
comply  with  three  proposed 
requirements:  (1)  Iiiitial  Training/ 
Testing  of  Pilots,  (2)  Recurrent  Training/ 
Testing  of  Pilots,  and  (3)  Modification  of 


the  Training/Testing  Program.  The  cost 
of  each  of  these  components  is 
discussed  below. 

Initial  Training/Testing  of  Pilots 

The  FAA  assumes  that  all  pilots 
under  part  125  would  receive  initial 
testing  and  pilots  imder  part  135  would 
receive  initial  training  of  one  hour 
during  the  first  year  after  this  proposed 
rule  becomes  effective.  Training  and 
testing  would  be  for  pilots-in-command 
(PICs)  and  pilots  second-in-command 
(SICs).  Costs  for  these  pilots  are  based 
on  their  hourly  wage  rates  of  $62  and 
$33,  res{>ectively.  The  cost  of  initial 
training  and  testing  was  derived  based 
on  the  total  number  of  PICs  and  SICs 
that  are  expected  to  be  trained 
multiplied  by  their  respective  hourly 
wages. 

Based  on  aircraft  data  obtained  from 
the  FAA  Flight  Standards  Service 
Office,  Information  Management 
Section,  there  are  an  estimated  10,500 
active  fixed'Wing  aircraft  operating 
under  parts  125  and  135.  However, 
many  of  these  aircraft  operate  in 
climates  that  do  not  experience  icing 
conditions;  therefore,  FAA  estimates 
that  about  7.300  (approximately  70 
percent)  would  be  affected  by  this 
proposed  rule.  In  order  to  estimate  the 
total  number  of  pilots  that  would  be 
trained,  the  number  of  affected  airplanes 
was  multiplied  by  four  pilots  (two 
active  and  two  reserve);  this  is 
approximately  29.300  pilots. 
Multiplying  the  number  of  pilots  trained 
by  their  average  hourly  wage  rate  of  $48 
results  in  iifitial  training/testing  costs  of 
$1.4  million  (or  $1.3  million, 
discounted). 

Recurrent  Training/Testing  of  Pilots 

The  recurrent  training/testing 
required  annually  for  each  pilot  would 
start  in  the  second  year  of  the  ten-year 
time  frame  of  the  proposed  rule.  The 
FAA  estimates  that  the  training  would 
take  approximately  15  minutes  and  cost 
$12  ($48  per  hour  .25)  per  pilot  This 
cost  estimate  multiplied  by  the  total 
number  of  pilots  (29,300)  resuhs  in 
estimated  annual  recurrent  training 
costs  of  $350,000.  Over  the  next  ten 
years,  this  cost  would  be  $3.2  million 
(or  $2.2  million,  discounted). 

Modification  of  Training/Testing 
Program 

While  the  FAA  cannot  precisely 
estimate  to  what  extent  operators  would 
incur  costs  as  the  result  of  modifying 
their  respective  training/testing 
programs,  this  evaluation  assumes  that 
some  additional  costs  would  be 
incurred.  To  calculate  these  costs,  the 
FAA  estimated  that  this  proposed  rule 
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would  affect  97  schedulad  part  135 
operators,  2.043  unscheduled  part  135 
operators,  and  26  part  125  operators. 
The  one-time  cost  estimate  of  $2,700 
(scheduled  part  135  operators)  and 
$1,350  (part  125  and  unscheduled-part 
135  operators)  for  training/testing 
program  modifications  multiplied  by 
the  total  number  of  operators  amounts 
to  $3.1  million  (or  $2.9  million, 
discounted).  The  FAA  solicits 
comments  from  the  aviation 
community,  particularly  operators 
under  parts  125  and  135,  with  regard  to 
the  estimated  training  costs  and  total 
compliance  costs. 

Benefits 

This  proposed  rule  would  generate 
potential  safety  benefits  of  $14.8  million 
(or  $10.4  million,  discounted)  over  the 
next  10  years,  in  1992  dollars.  These 
benefits  would  be  reduction  in  fatalities, 
serious  injuries,  and  property  loss  from 
accidents  involving  ice  contamination 
for  airplane  operations  under  parts  125 
and  135. 

To  estimate  the  potential  benefits 
associated  with  this  proposed  rule,  the 
FAA  examined  all  of  the  part  135  icing 
accidents  that  have  occurred  from  1984 
to  1992.  A  similar  effort  was  employed 
for  part  125  operations;  however,  there 
were  no  icing  accidents  or  incidents 
involving  part  125  operators.  Between 
1984  and  1992,  there  were  14  accidents 
with  7  fatalities,  2  serious  injuries,  and 
8  minor  injuries.  These  accidents  were 
examined  closely  to  answer  the 
following  questions: 

•  To  what  extent  would  this  proposed 
rule  have  prevented  the  accident  firom 
occurring? 

•  What  other  factors  (other  than  ice 
on  the  airframe)  contributed  to  the 
accident? 

•  If  there  were  other  factors,  how 
much  did  these  factors  contribute  to  the 
accident? 

The  analytical  approach  employed  to 
quantify  the  potential  safety  benefits 
focuses  on  the  increased  safety 
awareness  resulting  from  this  proposed 
additional  training  and  testing  and  the 
improved  checking  procedures.  Under 
this  proposed  rule,  a  pilot  would  most 
likely  perform  a  visual  ppetakeoff 
contamination  check  prior  to  departure. 
Alternatively,  certificate  holder's  may 
have  FAA  approved  ice  detectors  or 
sensors  installed  on  the  airplane's 
critical  surfaces,  or  may  comply  with 
the  part  121  deicing/anti-icing  interim 
rule. 

The  FAA  recognizes  that  there  are 
many  uncertainties  when  dealing  with 
winter  storms,  human  error,  etc,  and 
that  even  under  this  proposed  rule,  it  is 
possible  that  an  accident  may  occur. 


Some  of  tha  14  known  accidents 
identified  in  this  evaluation  may  have 
occurred  even  in  the  absence  of  icing 
conditions.  Oinsequently,  for  purposes 
of  this  evaluation,  the  FAA  is  claiming 
as  benefits  generated  by  this  proposed 
rule,  only  60  percent  of  the  casualty 
losses  from  those  14  accidents.  This 
estimate  is  based  on  the  FAA's 
knowledge  of  ice  contamination,  similar 
issues  related  to  part  121  operations, 
and  review  of  those  part  135  accidents 
involving  icing  conditions.  The  FAA 
realizes  that  some  members  of  the 
public  may  want  to  comment  on  the 
FAA's  decision  to  claim  as  benefits  only 
60  percent  of  the  casualty  losses  from 
the  14  known  accidents.  Therefore,  the 
FAA  solicits  comments  from  the 
aviation  community  on  the  likelihood  of 
this  proposed  rule  preventing  these 
types  of  accidents. 

To  estimate  the  potential  benefits  of 
this  proposed  rule,  the  FAA  calculated 
the  average  annual  number  of  accidents/ 
incidents  over  the  nine- year  period. 
There  were  14  accidents/incidents  over 
the  nine-year  period  averaging  1.6  C^a) 
per  year.  Similarly,  the  average  annual 
number  of  fatalities  and  serious  injuries 
were  .8  (^/^)  and  .2  (%),  respectively.  In 
order  to  provide  the  public  and 
govenunent  officials  with  a  benchmark 
comparison  of  the  expected  safety 
benefits  of  rulemaking  actions  with 
estimated  costs  in  dollars,  the  FAA 
currently  uses  a  minimum  value  of  $2.5 
million  to  statistically  represent  a 
human  ^ality  avoided  and  $640,000  for 
each  serious  injury.  These  values  are 
applied  to  the  .8  annual  fatalities  and  .2 
annual  serious  injuries  over  the  next  ten 
years.  After  including  the  average 
annual  replacement  value  of  the 
airplanes  involved  in  these  accidents/ 
incidents,  which  is  estimated  to  be 
approximately  $280,000.  the  total 
benefits  would  be  $23.7  million. 
Claiming  only  60  percent  of  the  benefits, 
the  potential  benefits  would  be  $14.8 
million,  or  $10.4  million  discounted. 

Conclusion 

This  proposed  rule  is  expected  to 
impose  total  costs  estimated  at  $6.4 
million  (discounted)  compared  to  total 
potential  safety  benefits  estimated  at 
$10.4  million  (discounted).  Therefore, 
the  FAA  has  determined  that  this 
proposed  rule  would  be  cost-beneficial. 

Initial  Regulatory  Flexibility 
Determination 

The  Regulatory  Flexibility  Act  of  1980 
(RFA)  was  enacted  by  Congress  to 
ensure  that  small  entities  are  not 
unnecessarily  and  disproportionately 
burdened  by  government  regulations. 
The  RFA  requires  government  agencies 


to  determine  whether  rules  that  would  , 
have  "a  significant  economic  impact  on 
a  substantial  nomber  of  small  entities" 
and.  in  cases  where  they  would,  to 
conduct  a  Regulatory  Flexibility 
Analysis. 

According  to  FAA  Order  2100. 14A: 
Regulatory  Flexibility  and  Guidance,  a 
substantial  number  of  small  entities  is 
defined  as  a  number  which  is  not  less 
than  eleven  and  which  is  more  dian 
one-third  of  the  small  entities  subject  to 
a  proposed  or  existing  rule.  A 
significant  economic  impact  on  a  small 
entity  is  an  aruiualized  net  compliance 
cost  which,  when  adjusted  for  inflation, 
equals  or  exceeds  the  significant  cost 
threshold  for  the  entity  type  under 
review. 

The  entities  that  would  be  affected  by 
this  proposed  rule  are  small  operators 
that  own,  but  not  necessarily  operate, 
nine  or  fewer  aircraft.  The  FAA 
estimates  that  there  are  26  operators 
under  part  125.  with  an  average  of  about 
two  aircraft  owned  per  operator.  The 
FAA  also  estimates  that  there  are  2,140 
part  135  operators  (97  scheduled  and 
2,043  unscheduled).  On  average,  the 
unscheduled  operators  own  fewer  than 
four  aircraft  each.  The  scheduled 
operators  own,  on  average,  slightly  more 
than  14  aircraft.  Multiplying  the  $7.7 
million  cost  of  this  proposed  rule  by  a 
capital  recovery  factor  of  .14278  (10 
years,  7%),  results  in  an  annualized  cost 
estimate  of  $1.1  million.  This  estimate 
of  $1.1  million  was  subsequently 
divided  by  the  total  number  of  operators 
(2,166)  and  resulted  in  an  estimated 
annual  cost  impact  of  about  $500  f)er 
operator.  This  annualized  cost  estimate 
is  less  than  the  annualized  threshold 
cost  of  $4,600  (1992  dollars).  Therefore, 
this  proposed  rule  would  not  impose  a 
significant  economic  impact  on  a 
substantial  number  of  small  aircraft 
operators. 

International  Trade  Impact  Statement 

This  proposed  rule  would  have  no 
impact  on  the  competitive  posture  of 
either  U.S.  carriers  doing  business  in 
foreign  countries  or  foreign  carriers 
doing  business  in  the  United  States. 
This  assessment  is  based  on  the  fact  that 
this  proposed  rule  would  impact 
operators  engaged  in  U.S.  domestic 
operations.  Because  foreign  operators  do 
not  engage  in  U.S.  domestic  operations, 
this  proposed  rule  would  have  no  effect 
on  them. 

Enviromfiental  Aaaessment 

The  proposed  rule  is  a  federal  action 
that  is  subject  to  National 
Environmental  Policy  Act  (NEPA). 
Under  applicable  guidelines  of  the 
President's  Council  on  Environmental 
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Quality  and  agency  procaduras 
implementing  NEPA,  the  FAA  will 
prepare  an  environmental  assessment 
(EA)  to  determine  the  need  for  an 
environmental  impact  statement  (EIS)  or 
whether  a  finding  of  no  significant 
impact  (FONSI)  would  be  appropriate. 
40  CFR  1501.3.  FAA  Order  1050.1D. 
appendix  7,  par.  3(a). 

The  FAA's  preliminary  review 
suggests  that  an  EIS  would  not  be 
required.  The  FAA  believes  that  Ihe  rule 
will  not  promote  significant  additional 
use  of  deidng  fluidis.  However,  the  FAA 
invites  comments  on  any  environmental 
issues  associated  with  this  proposed 
rule,  and  specifically  requests 
comments  on  the  following:  (1)  Whether 
the  proposed  rule  will  increase  the  use 
of  deicing  fluids,  (2)  the  impact,  if  any, 
of  using  these  deicing  fluids  on 
taxiways  "just  prior  to  takeoff,"  and  (3) 
containment  methods  currently  used 
that  can  be  adapted  to  other  locations  on 
an  airport. 

Upon  receiving  public  comments  on 
these  issues,  the  FAA  will,  after 
consideration  of  all  relevant  issues, 
determine  the  potential  environmental 
impacts  of  the  proposed  rule. 

Federalism  Impllcationa 

The  changes  proposed  by  this  NPRM 
would  not  have  a  substantial  direct 
effect  on  the  States,  on  the  relationship 
between  the  National  Government  and 
the  States,  or  on  the  distribution  of 
power  and  responsibilities  among  the 
various  levels  of  government.  Therefore, 
in  accordance  with  Executive  Order 
12612,  it  is  determined  that  the 
proposed  amendments  would  not  have 
federalism  implications  requiring  the 
preparation  of  a  Federalism  Assessment. 

Ginclusion 

For  the  reasons  discussed  in  the 
preamble,  and  based  on  the  findings  in 
the  Initial  Regulatory  Flexibility 
Determination  and  the  International 
Trade  Impact  Analysis,  the  FAA  has 
determined  that  this  proposed 
regulation  is  not  major  under  Executive 
Order  12291.  In  addition,  the  FAA 
certifies  that  this  proposal,  if  adopted, 
will  not  have  a  significant  economic    . 
impact,  positive  or  negative,  on  a 
substantial  number  of  small  entities 
under  the  criteria  of  the  Regulatory 
Flexibility  Act.  This  proposal  is 
considered  significant  under  Order  IX)T 
2100.5,  Policies  and  Procedures  for 
Simplification,  Analysis,  and  Review  of 
Regulations.  A  draft  regulatory 
evaluation  of  the  proposal,  including  an 
Initial  Regulatory  Flexibility 
Determination  and  International  Trade 
Impact  Analysis,  has  been  placed  in  the 
docket.  A  copy  may  be  obtained  by 


contacting  the  person  identified  under 
FOR  RMTHEM  MFOMUTION  CONTACT. 

List  of  Subjects 

U  CFR  Part  125 

Air  carriers,  Air  transportation. 
Aviation  safety.  Safety. 

14  CFR  Part  135 

Air  carriers,  Air  taxi.  Air 
transportation.  Aviation  safety.  Safety. 

The  Propoaad  Amendment 

In  consideration  of  the  foregoing,  the 
Federal  Aviation  A  iministration 
proposes  to  amend  larts  125  and  135  of 
the  Federal  Aviation  Regulations  (14 
CFR  parts  125  and  1 35]  as  follows: 

PART  125— CERTIFICATION  AND 
OPERATIONS:  AIRPLANES  HAVING  A 
SEATING  CAPACITY  OF  20  OR  MORE 
PASSENGERS  OR  A  MAXIMUM 
PAYLOAD  CAPACITY  OF  6,000 
POUNDS  OR  MORE 

1.  The  authority  citation  for  part  125 
continues  to  read  as  follov/s: 

Authority.  40  U.5.C  1354, 1421  through 
1430  and  1502;  49  U.S.C.  106(g)  (revised. 
Pub.  L  97-449,  January  12. 1983). 

2.  Section  125.221  is  amended  by 
revising  paragraph  (a),  by  redesignating 
paragraphs  (b)  through  (d)  as  paragraphs 
(c)  through  (e),  respectively,  and  by 
adding  a  new  paragraph  (b)  to  read  as 
follows: 

1125^1    icing  conditions:  Operating 
limitationa. 

(a)  No  pilot  may  take  off  an  airplane 
that  has  frost,  snow,  or  ice  adhering  to 
any  propeller,  windshield,  wing, 
stabilizing  or  control  surface,  to  a 
powerplant  installation,  or  to  an 
airspeed,  altimeter,  rate  of  climb,  or 
flight  attitude  instrument  system,  except 
under  the  following  conditions: 

(1)  Takeoffs  may  be  made  with  fr«st 
adhering  to  the  wings,  or  stabilizing  or 
control  surfaces,  if  the  frost  has  been 
polished  to  make  it  smooth. 

(2)  Takeoffs  may  be  made  with  frost 
under  the  wing  in  tl.e  area  of  the  fuel 
tanks  if  authorized  by  the 
Administrator. 

(b)  No  certificate  holder  may 
authorize  an  airplane  to  take  offend  no 
pilot  may  take  off  an  airplane  any  time 
conditions  are  such  that  &t>st,  ice,  or 
snow  may  reasonably  be  expected  to 
adhere  to  the  airplane  unless  the  pilot 
has  completed  the  testing  required 
under  §  125.287(a)(9)  and  unless  one  of 
the  following  requirements  is  met: 

(1)  A  pretakeoff  contamination  check, 
that  has  been  established  by  the 
certificate  holder  and  apprcved  by  the 
Administrator  for  the  speciiic  airplane 


type,  has  been  completed  within  five 
minutes  prior  to  takeoff.  A  pretakeoff 
contamination  check  is  a  check  to  make 
sure  the  wings  and  control  surfaces  are 
free  of  frost,  ice,  or  snow. 

(2)  The  certificate  holder  has  an 
approved  alternative  procedure  and 
under  that  procedure  the  airplane  is 
determined  to  be  free  of  frost,  ice,  or 
snow. 

(3)  The  certificate  holder  has  an 
approved  deicing/anti-icing  program 
that  complies  with  §  121.629(c)  of  this 
chapter  and  the  takeoff  complies  with 
that  program. 

3.  Section  125.287  is  amended  by 
removing  "and"  at  the  end  of  paragraph 
(a)(7),  removing  the  period  at  the  end  of 
paragraph  (a)(8)  and  adding  a  semicolon 
in  its  place,  and  adding  a  new  paragraph 
(a)(9)  to  read  as  follows: 

1125^7    Initial  and  recurrent  pilot  testing 
requirement*. 

(a)«   •   • 

(9)  Knowledge  and  procedures  for 
operating  during  ground  icing 
conditions,  (i.e.,  any  time  conditions  are 
such  that  frtMt.  ice,  or  snow  may 
reasonably  be  expected  to  adhere  to  the 
airplane),  if  the  certificate  holder 
expects  to  authorize  takeoff  in  ground 
icing  conditions,  including: 

(i)  The  use  of  holdover  times  when 
using  deicing/anti-icing  fluids. 

(ii)  Airplane  deicing/anti-icing 
procedures,  including  inspection  and 
check  procedures  and  responsibilities 

(iii)  Communications. 

(iv)  Airplane  surface  contamination 
(i.e.,  adherence  of  frosi,  ice.  or  snow) 
and  critical  area  identification,  and 
knowledge  of  how  contamination 
adversely  affects  airplane  performance 
and  flight  characteristics. 

(v)  Types  and  characteristics  of 
deicing/anti-icing  fluids,  if  used  by  the 
certificate  holder. 

(vi)  Cold  weather  preflight  inspection 
procedures; 

(vii)  Techniques  for  recognizing 
contamination  on  the  airplane. 


PART  135— AIR  TAXI  OPERATORS 
AND  COMMERCIAL  OPERATORS 

4.  The  authority  citation  for  part  135 
continues  to  read  as  follows: 

Authority:  49  U.S.Q  1354(a).  13S5(a),  1421 
through  1431,  and  1502;  49  U.S.C  106(g) 
(Revised  Pub.  L  97-449,  January  12. 1983). 

5.  Section  135.227  is  amended  by 
revising  paragraph  (a),  by  redesignating 
paragraphs  (b)  through  (e)  as  paragraphs 
(c)  through  (f).  respectively,  and  by 
adding  a  new  paragraph  (b)  to  read  as 
follows: 
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§135.227    Icing  conditions:  Operating 
Umitation*. 

(a)  No  pilot  may  take  off  an  aircraft 
that  has  frost,  snow,  or  ice  adhering  to 
any  rotor  blade,  propeller,  windshield, 
wing,  stabilizing  or  control  surface,  to  a 
powerplant  installation,  or  to  an 
airspeed,  altimeter,  rate  of  climb,  or 
flight  attitude  instrument  system,  except 
under  the  following  conditions: 

(1)  Takeoffs  may  be  made  with  frost 
adhering  to  the  wings,  or  stabili2dng  or 
control  surfaces,  if  the  frost  has  been 
polished  to  make  it  smooth. 

(2)  Takeoffs  may  be  made  with  frost 
under  the  wing  in  the  area  of  the  fuel 
tanks  if  authorized  by  the 
Administrator. 

(b)  No  certificate  holder  may 
authorize  an  airplane  to  take  off  and  no 
pilot  may  take  off  an  airplane  any  time 
conditions  are  such  that  frost,  ice,  or 
snow  may  reasonably  be  expected  to 
adhere  to  the  airplane  unless  the  pilot 
has  completed  all  applicable  training  as 
required  by  §  135.341  and  unless  one  of 
the  following  requirements  is  met: 

(1)  A  pretakeo if  contamination  check, 
that  has  been  established  by  the 
certificate  holder  and  approved  by  the 
Administrator  for  the  specific  airplane 
type,  has  been  completed  within  five 
minutes  prior  to  takeoff.  A  pretakeoff 
contamination  check  is  a  check  to  make 
sure  the  wings  and  control  surfaces  are 
fc«e  of  frt)st,  ice,  or  snow. 

(2)  The  certificate  holder  has  an 
approved  alternate  procedure  and  under 


that  procedure  the  airplane  is 
determined  to  be  bee  of  frost,  ice,  or 
snow. 

(3)  The  certificate  holder  has  an 
approved  deicing/anti-icing  program 
that  complies  with  §  121.629(c)  of  this 
chapter  and  the  takeoff  complies  with 
that  program. 

•  *        •        *        • 

6.  Section  135.345  is  amended  by 
republishing  the  introductory  text  of 
paragraph  (b),  revising  the  introductory 
text  of  paragraph  (b)(6),  removing  "and" 
at  the  end  of  paragraph  (b)(6)(ii),  adding 
"and"  at  the  end  of  paragraph  (b)(6)(iii), 
and  adding  a  new  paragraph  (b)(6)(iv)  to 
read  as  follows: 

i  1 35.345    PiloU:  Initiai.  transition,  and 
upgrade  ground  trtf  ning. 

(b)  For  each  aircraft  type — 

•  •        •        •        • 

(6)  Knowledge  and  procedures  for — 

•  •        •        •        • 

(iv)  Operating  airplanes  during 
ground  icing  conditions  (i.e.,  any  time 
conditions  are  such  that  frost,  ice,  or 
snow  may  reasonably  be  expected  to 
adhere  to  the  airplane),  if  the  certificate 
holder  expects  to  authorize  takeoffs  in 
ground  icing  conditions,  including: 

(A)  The  use  of  holdover  times  wmen 
using  deicing/anti-icing  fluids; 

(B)  Airplane  deicing/anti-icing 
procedures,  including  inspection  and 
check  procedures  and  responsibilities; 

(C)  Communications; 


(D)  Airplane  surface  contamination 
(i.e.,  adherence  of  frost,  ice,  or  snow) 
and  critical  area  identification,  and 
knowledge  of  how  contamination 
adversely  affects  airplane  performance 
and  flight  characteristics; 

(E)  Types  and  characteristics  of 
deicing/anti-icing  fluids,  if  used  by  the 
certificate  holder; 

(F)  Cold  weather  preflight  inspection 
procedures; 

(G)  Techniques  for  recognizing 
contamination  on  the  airplane; 

•        •        •        •        • 

7.  Section  135.351(b)(2)  is  revised  to 
read  as  follows: 

S  135.351    Recurrent  training. 

(b)'  •  • 

(2)  Instruction  as  necessary  in  the 
subjects  required  for  initial  ground 
training  by  this  subpart,  as  appropriate, 
including  low-altitude  windshear 
training  and  training  on  op>erating 
during  ground  icing  conditions,  as 
prescribed  in  §  135.341  and  described  in 
§  135.345,  and  emergency  training. 

Issued  in  Washington,  DC,  on  September 
15, 1993. 
William  ).  White. 

Acting  Director.  Flight  Standards  Service. 
(FR  Doc  93-23150  Filed  9-17-93;  11:55  ami 
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Proclamation  6593  of  September  17,  1993 
Citizenship  Day  and  Constitution  Week,  1993 


By  the  President  of  the  United  States  of  America 

A  Proclamation 

September  17,  1787,  is  one  of  the  most  important,  yet  ironically  one  of 
the  least  known,  dates  in  American  history.  On  that  day  the  delegates 
to  the  Philadelphia  Convention  completed  their  work  by  signing  and  report- 
ing to  the  Continental  Congress  their  proposed  Constitution  of  the  United 
States.  Despite  the  enormous  growth  of  our  Nation  in  terms  of  population, 
industry,  culture,  and  technology  since  1787,  the  document  drafted  by  55 
patriots  during  that  summer  in  Philadelphia  remains  the  fundamental  law 
of  our  land. 

Chief  Justice  Marshall  wrote  that  the  Constitution  was  "designed  to  approach 
immortality  as  nearly  as  human  institutions  can  approach  it."  Our  Constitu- 
tion is  by  far  the  oldest  written  framework  for  government  in  existence. 
The  extraordinary  longevity  of  the  Constitution  suggests  that  the  British 
statesman  William  Gladstone  was  not  exaggerating  when  he  described  our 
Constitution  as  "the  most  wonderful  work  ever  struck  off  at  a  given  time 
by  the  brain  and  purpose  of  man." 

The  Constitution's  endurance  is,  of  course,  a  tribute  to  the  wisdom  and 
statesmanship  of  the  Framers.  But  it  is  also  a  tribute  to  our  continuing 
commitment  to  the  fundamental  precept  of  constitutionalism.  The  Constitu- 
tion has  served  us  well,  but  the  same  document,  if  given  to  a  people 
without  an  appreciation  of  and  a  commitment  to  the  rule  of  law,  would 
be  worse  than  useless.  Thus,  as  we  mark  the  206th  anniversary  of  the 
signing  of  the  Constitution,  we  celebrate  not  only  the  genius  of  the  Founders, 
but  also  the  fidelity  of  our  people  to  the  principles  embodied  in  the  Constitu- 
tion. 

If  we  are  to  maintain  that  commitment  to  government  under  law,  we  need 
to  read  and  study  the  Constitution.  Only  by  becoming  familiar  with  its 
provisions  can  we  understand  and  truly  appreciate  the  Constitution's  prin- 
ciples. Among  the  groups  of  Americans  that  have  demonstrated  their  famili- 
arity with  the  Constitution  are  naturalized  Americans.  As  part  of  the  natu- 
ralization process,  persons  seeking  citizenship  must  pass  an  examination 
on  the  principles  of  American  Government.  That  hundreds  of  thousands 
of  people  come  to  this  country  every  year  with  the  dream  of  becoming 
American  citizens  eloquently  attests  to  the  success  of  the  venture  in  self- 
government  launched  by  our  Constitution.  It  is  the  duty  of  all  Americans 
to  understand  this  document  and  the  rights  and  responsibilities  it  conveys. 

In  commemoration  of  the  signing  of  the  Constitution,  and  in  recognition 
of  all  those  who  as  citizens  of  this  Republic  share  the  responsibility  for 
preserving  and  protecting  our  constitutional  heritage,  the  Congress  has  des- 
ignated September  17,  1993,  as  ',' Citizenship  Day"  and  the  week  beginning 
September  17, 1993.  as  "Constitution  Week." 


it 


a 
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NOW.  THEREFORE,  I,  WILLIAM  J.  OJNTON,  President  of  the  United  States 
of  America,  do  hereby  proclaim  September  17,  1993,  as  "Qtizmship  Day" 
and  the  week  beginning  September  17,  1993,  as  "Constitution  Week."  I 
call  upon  the  people  of  the  United  States  to  observe  these  occasions  with 
appropriate  ceremonies  and  activities,  and  I  urge  them  to  devote  themselves 
to  the  study  and  discussion  of  the  Constitution. 

I  further  call  up<Hi  the  officials  of  the  Government  to  display  the  flag  of 
the  United  StMte»  on  all  Government  buildings  on  September  17.  1993. 
in  honor  of  Qtizenship  Day. 

IN  WITNESS  WHEREOF,  I  have  hereunto  set  my  hand  this  seventeenth 
day  of  September,  in  the  year  of  our  Lard  nineteen  hundred  and  ninety- 
three,  and  of  the  Independence  of  the  United  States  of  America  the  two 
hundred  and  eighteenth. 
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THE  FEDERAL  REGISTER 
WHAT  IT  IS  AND  HOW  TO  USE  IT 

Any  person  who  uses  the  Federal  Register  and  Code  of  Federal 
Regulations. 

The  Office  of  the  Federal  Register. 

Free  public  briefings  (approximately  3  hours)  to  present: 

1.  The  regulatory  process,  with  a  focus  on  the  Federal  Register 

system  and  the  public's  role  in  the  development  of 
regulations. 

2.  The  relationship  twtween  the  Federal  Register  and  Code  of 

Federal  Regulations. 

3.  The  important  elements  of  typical  Federal  Register 

documents. 

4.  An  introduction  to  the  finding  aids  of  the  FR/CFR  system 
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WASHINGTON,  DC 
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Union  Station  Metro) 
RESERVATIONS:    202-523-4538 


® 


Printed  on  recycled  paper  containiBg  100%  post  consumer  wute 


Contents 


* 


m 


Federal  Register 

Vol.  58.  No.  182  ^ 

Wednesday,  September  22,  1993 


Agency  for  Health  Care  Policy  and  Research 

NOTICES 

Clinical  practice  guidelines  development: 
Selection  criteria;  comment  request,  49308 

Agriculture  Department 

See  Animal  and  Plant  Health  Inspection  Service 

See  Federal  Grain  Inspection  Service 

Animal  and  Plant  Health  Inspection  Service 

RULES 

Plant-related  quarantine,  domestic: 
Mediterranean  fruit  fly,  49186 

Architectural  and  Transportation  Barriers  Compliance 
Board 

NOTICES 
Meetings: 
Recreation  Access  Advisory  Committee,  49284 

Arts  and  Humanities,  National  Foundation 

See  National  Fotmdation  on  the  Arts  and  the  Humanities 

Centers  for  Disease  Control  and  Prevention 

NOTICES 

Committees;  establishment,  ftnewal,  termination,  etc.: 
Workers'  Family  Protection  Task  Force,  49311 

Children  and  Families  Administration  j 

RULES 

Public  assistance  programs: 
Aid  to  families  with  dependent  children  (AFDC) — 
Omnibus  Budget  Reconciliation  Act;  implementation  of 
certain  provisions;  legal  guardian  term  elimination, 
child  abuse  and  neglect  reporting,  etc.,  49218 

Commerce  Department 

See  Export  Administration  Bureau 

See  National  Oceanic  and  Atmospheric  Administration 

Consumer  Product  Safety  Commission 

NOTICES 

Meetings;  Sunshine  Act,  49351 

Defense  Department  i 

See  Defense  Logistics  Agency 

NOTICES  I 

Meetings:  ' 

Telecommunications  Service  Priority  (TSP)  System 

Oversight  Committee,  49287  j 

Privacy  Act:  ! 

Systems  of  records,  49287 

Defense  Logistics  Agency 

NOTICES 

Privacy  Act: 
Computer  matching  programs,  49288 
Systems  of  records,  49290 

Drug  Enforcement  Administration 

NOTKES 

Applications,  hearings,  determinations,  etc.: 
U.S.  Drug  Testing,  Inc.,  49320 


Education  Department 

RULES 

Special  education  and  rehabilitative  ser\'ices: 
National  Institute  on  Disability  and  Rehabilitation 
Research — 
Technical  amendments,  49418 

NOTICES 

Grants  and  cooperative  agreements;  availability,  etc.: 
Children  with  severe  disabilities  program,  49394 

Employment  and  Training  Administration 

NOTICES 

Adjustment  assistance: 
Zebulon  Manufacturing  et  al.,  49321 

Energy  Department 

See  Federal  Energy  Regulatory  Commission 

NOTICES 

Natural  gas  exportation  and  importation: 

Bonus  Gas  Processors,  Inc.,  49297 
Senior  Executive  Service: 

Performance  Review  Board;  membership,  49293 

Environmental  Protection  Agency 

RULES 

Air  pollutants,  hazardous;  national  emmission  standards: 
Perchlorethylene  emissions  from  dry  cleaning  facilities, 
49354 
Hazardous  waste  program  authorizations: 

Wisconsin,  49199 
Superfund  program: 
National  oil  and  hazardo\is  substances  contingency 
plans — 
Off-site  response  actions;  procedures  for  planning  and 
implementing,  49200 
PROPOSED  RULES 

Ail  quality  implementation  plans;  approval  and 
promulgation;  various  States: 
Illinois,  49254 
Pesticides;  tolerances  in  food,  animal  feeds,  and  raw 
agricultural  commodities: 
Beta-(4-chlorophenoxy)-alpha-(l,l-dimethylethyl)-lH- 

1,2,4-triazole-l-ethanol,  49265 
Dry  bulb  onions,  49263 
Orthoarsenic  acid,  49267 
Pentachloronitrobenzene,  49264 
Toxic  substances: 
Significant  new  uses — 
Hydrogenated  arj'lated  polydecene,  49271 
Sulfur  bridged  substituted  phenols,  49269 
NOTICES 
Meetings: 
Benchmark  dose  methodology;  workshop,  49297 
Science  Advisory  Board,  49297 
Pesticide  programs: 
2,4,5-T  and  silvex;  Federal  disposal  program  closure, 
49301 
Pesticide  registration,  cancellation,  etc.: 

Talstar  lOWP  Insecticide/Miticide,  etc.,  49298 
Pesticides;  temporary  tolerances: 
Monsanto  Agricultural  Co.,  49298 


IV  Federal  Register  /  Vol.  58,  No.  182  /  Wednesday.  September  22,  1993  /  Contents 


Executlv*  Office  of  the  President 

See  Presidential  Documents 

Export  Administration  Bureau 

NOTICES 

Export  privileges,  actions  affecting: 
Iran  Air.  49284 

Federal  Communications  Commission 

RULES 

Common  carrier  services: 
New  telecommunications  technologies  use;  spectrum 
redevelopment  to  encourage  innovation,  49220 

PROPOSED  RULES 

Common  carrier  services: 
Telecommimications  companies;  uniform  system  of 
accounts — 
Litigation;  accounting  for  judgments  and  other  costs, 
49276 
Radio  broadcasting: 
Distance  separation  calculations;  rounding  restrictions, 
49278 
NOTICES 

Agency  information  collection  activities  under  0MB 

review,  49301 
Rulemaking  proceedings;  petitions  Bled,  granted,  denied, 

etc..  49303 

Federal  Emergency  Management  Agency 

NOTICES 

Agency  information  collection  activities  under  OMB 

review,  49303 
Disaster  and  emergency  areas: 

New  Jersey,  49304 

North  Carolina,  49304 

Texas,  49304 
Meetings: 

National  Fire  Academy  Board  of  Visitors,  49305 

Federal  Energy  Regulatory  Commission 

NOTICES 

Electric  rate,  small  power  production,  and  interlocking 
directorate  filings,  etc.: 

Northeast  UtiUties  Service  Co.  et  al.,  49291 

Potomac  Edison  Co.  et  al.,  49292 
Applications,  hearings,  determinations,  etc.: 

Arkla  Energy  Resources,  49295 

El  Paso  Natural  Gas  Co.,  49295 

KN  Interstate  Transmission  Co.,  49296 

Tennessee  Gas  Pipeline  Co.,  49296 

Western  Resources,  49297 

Federal  Grain  Inspection  Service 

PROPOSED  RULES 

Grain  standards: 
Beans,  49248 

Federal  Maritime  Commission 

NOTICES 

Freight  forwarder  licenses: 
Caxgonauts,  Inc.,  et  al.,  49305 
Frama  International  of  Florida,  Inc.,  et  al.,  49305 

Federal  Reserve  System 

NOTICES 
Meetings: 

Consumer  Advisory  Council,  49306 
Applications,  hearings,  determinations,  etc.. 

Banc  One  Corp.  et  al.,  49306 


Fuji  Bank.  Ltd..  et  al.,  49307 

Jennings,  Paul,  et  al.,  49307 

Northern  Illinois  Financial  Corp.  et  al.,  49308 

Hsh  and  Wildlife  Service 

RULES 

Endangered  and  threatened  species: 
McKittrick  peimyroyal,  49244 
Spineless  hedgehog  cactus,  49242 

PROPOSED  RULES 

Endangered  and  threatened  species: 

Pahrump  poolfish,  49279 
Hunting  and  fishing: 

Refuge-specific  regulations,  49382 

Food  and  Drug  Administration 

RULES 

Administrative  practice  and  procedure: 

Procedural  regulations;  list  update.  49190 
Food  for  human  consumption: 

Food  labeling — 
Diluted  juice  beverages;  ingredients  declaration,  49190 

NOTICES 

Meetings: 
Advisory  committees,  panels,  etc.,  49312 

Health  and  Human  Services  Department 

See  Agency  for  Health  Care  Policy  and  Research 

See  Centers  for  Disease  Control  and  Prevention 

See  Children  and  Families  Administration 

See  Food  and  Drug  Administration 

See  Health  Care  Financing  Administration 

See  Health  Resources  and  Services  Administration 

See  Social  Security  Administration 

Health  Care  Financing  Administration 

PROPOSED  RULES 

Medicaid: 
Child  support  enforcement  agency  referrals;  medicaid 
agency  requirements,  49272 

Health  Resources  and  Services  Administration 

NOTICES 

Meetings;  advisory  committees: 
October,  49316 

Housing  and  Urban  Development  Department 

NOTICES 

Occupancy  Standards  in  Public  and  Assisted  Housing  Task 
Force;  report  availability:  correction,  49317 

Interior  Department 

See  Fish  and  Wildlife  Service 
See  Land  Management  Bureau 

Internal  Revenue  Service 

RULES 

Income  taxes: 
Regulated  investment  companies  and  real  estate 
investment  trusts;  earnings  and  profits 
Correction,  49352 

International  Trade  Commission 

NOTICES 

Import  investigations: 
Anisotropically  etched  one  megabit  and  greater  DRAMS, 

components,  and  products  containing  DRAMS,  49317 
Tape  dispensers,  49317 


i      •  '  .        ■ 

Federal  Register  /  Vol.  58,  No.  182  /  Wednesday.  September  22.  1993  /  Contents 


Welded  stainless  steel  pipe  from  Malaysia,  49317 
Interstate  Commerce  Commission 

NOTICES 
Rail  carriers: 

Ck)st  recovery  procedures — 
Adjustment  factor,  49318 
Railroad  services  abandonment: 

CSX  Transportation,  Inc.,  49319 

Justice  Department 

See  Drug  Enforcement  Administration 

NOTICES 

Pollution  control;  consent  judgments: 
Georgia-Pacific  Corp.,  49319 
Metropolitan  Dade  County  et  al.,  49320 
Pagano,  Mary,  et  al.,  49320 

Labor  Department 

See  Employment  and  Training  Administration 
See  Pension  and  Welfare  Benefits  Administration 
RULES 

Federal  service  contracts;  labor  standards: 
Prevailing  wages  and  fringe  benefits;  determinations, 
49192 

Land  Management  Bureau 

NOTICES 

Survey  plat  filings: 
Idaho,  49317 

National  Archives  and  Records  Administration 

RULES 

Records  management: 

Micrographic  records,  49193 
PROPOSED  RULES 

Public  availability  and  use: 
NARA  research  facihties;  locations  and  hours,  49251 

NOTICES 

Organization,  functions,  and  authority  delegations: 
Move  to  Archives  H,  College  Park,  MD — 
Nontextual  Archives  Division,  Cartographic  and 

Architectural  Branch,  49330 
Presidential  Libraries  Office,  Nixon  Presidential 
Materials  Staff,  49331 

National  Foundation  on  the  Arts  and  the  Humanities 

NOTICES 

Meetings: 
Challenge/ Advancement  Advisory  Panel,  49331 

National  Oceanic  and  Atmospheric  Administration 

PROPOSED  RULES 

Endangered  and  threatened  species: 
Johnson's  seagrass 
Correction,  49352    • 
NOTICES 

Satellite-based  fishing  vessel  monitoring  systems; 
standards,  49285 

National  Transportation  Safety  Board 

NOTICES 

Meetings;  Sunshine  Act,  49351 
Nuclear  Regulatory  Commission 

NOTICES 

Environmental  statements;  availability,  etc.: 
Long  Island  Power  Authority,  49332 


Meetings: 

Reactor  Safeguards  Advisory  Committee,  49332 
Reports;  availability,  etc.: 

Radioactive  waste  classification;  concentration  averaging 
and  encapsulation;  staff  technical  position,  49333 
Applicatioas,  hearings,  determinations,  etc.: 

Northeast  Nuclear  Energy  Co.,  49333 

Pension  and  Welfare  Benefits  Administration 

NOTICES 

Employee  benefit  plans;  prohibited  transaction  exemptions: 
Chicago  Corp.  et  al.,  49322 
UIU  Health  V^elfare  Plan  et  al.,  49326 

Personnel  Management  Office 

RULES 

Retirement: 
Qvil  Service  Retirement  System — 
Disability  retirement.  49177 

Postal  Service 

PROPOSED  RULES 

Domestic  Mail  Manual: 
Letter-size  ZIP+4  and  barcoded  rate  mailings:  preparation 
requirements,  49402 

Presidential  Documents 

ADMINISTRATIVE  ORDERS 

Ecuador;  drawdown  of  DOD  articles  and  supplies  for 
international  disaster  assistance  (Presidential 
Determination  No.  93-27  of  June  24.  1993),  49175 

Public  Health  Service 

See  Agency  for  Health  Care  Policy  and  Research 
See  Centers  for  Disease  Control  and  Prevention 
See  Food  and  Drug  Administration 
-  See  Health  Resources  and  Services  Administration 

Railroad  Retirement  Board 

NOTICES 

Agency  information  collection  activities  under  0MB 
review,  49335 

Securities  and  Exchange  Commission 

NOTICES 

Agency  information  collection  activities  under  0MB 

review,  49336 
Self-regulatory  organizations;  proposed  rule  changes: 

American  Stock  Exchange.  Inc.,  49336 

Boston  Stock  Exchange,  Inc..  49337 

Chicago  Board  Options  Exchange,  Inc..  49339 

Chicago  Stock  Exchange,  Inc.,  49341 

Pacific  Stock  Exchange,  Inc.,  49343 

Philadelphia  Stock  Exchange,  Inc.,  49345 
Applications,  hearings,  determinations,  etc.: 

Greece  Fund.  Inc..  49347 

Turkish  Growth  Fund,  Inc..  49348 

Social  Security  Administration 

PROPOSED  RULES 

Supplemental  security  income: 
Parent-to-child  deeming  for  certain  disabled  children; 
waiver.  49249 

Treasury  Department 

See  Internal  Revenue  Service 


VI 


Federal  RegislBr  /  Vol.  58.  No.  182  /  Wedne«day,  Septwnber  22.  1993  /  Contents 


United  Statee  infonnation  Agenqr 
Noncft 

Agency  infoniution  collection  activitiee  under  OMB 
review.  4034a 

Veterans  Affairs  Depsrtmenl 

MJLCS 

Vocational  rehabilitation  and  education: 
Veterans  education — 
Flight  training.  49196 
moeosco  RULES 
Loan  guaranty: 
Attorney  fees  increase.  49253 

Net  value  definition  and  pre- foreclosure  debt  waivers 
criteria:  revisions.  49251 
Nonccs 
Disciplinary  Appeals  Board  Panel:  roster  of  employees: 

availability,  49349 
Environmental  statements;  availsbility,  etc: 
Miami,  FL:  national  cemetery  site,  49349 
Pittsburgh.  PA:  national  cemetery  site.  49349 


Separate  Psrts  In  This  Issue 

PaitH 

Environmental  Protection  Agency.  49354 

PartUI 

Department  of  Interior.  Fish  and  Wildlife  Service.  493B2 

PartfV 

Department  of  Education.  49394 

PartV 

Postal  Service.  49402 

Part  VI 

Department  of  Education.  49418 


ReederAlda 

Additional  information,  including  a  Ust  of  public 
laws,  telephone  numbers,  and  finding  aids,  appears 
in  the  Reader  Aids  section  at  the  end  of  this  issue. 


Electronic  Bulletin  Boerd 

Free  Electronic  Bulletin  Board  service  for  Public 

Law  numbers.  Federal  Register  finding  aids,  and  a  list 

of  Clinton  Administration  officials  is  available 

on  202-275-1538  or  275-0920. 


CFR  PARTS  AFFECTED  IN  THIS  ISSUE 

A  cumulaMve  Hat  of  ttie  pert*  aflectad  INs  monlh  can  be  found  In  the 
Reader  Aids  aecilon  at  Vte  and  onhto  issue. 


3  CFR 

AdfntnlflCi  Mtl  V9  Ofdeve: 

PrMWnOal  De<e<mlnitom 
No.  93-27  of 
June  24.  1993 49175 

8  CFR 

831 48177 

7CFR 

301 48186 

^ropowd  Ruiae: 

68 49248 

20  CFR 
PropoMd  Rutoe: 

416 49248 

21  CFR 

10 - 49190 

101 49190 

26  CFR 

1 48362 

29  CFR 

4 48192 

34  CFR 

346 49418 

347 49418 

354 49418 

355 .....49418 

366 49418 

357 49418 

358 49418 

359 49418 

360 49418 

36  CFR 

1222 49193 

1230 49193 

PropoMd  nutaK 

1253 49251 

38  CFR 

21 - 49196 

36  (2  docunients) 49251. 

49253 

39  CFR 
Propo#0d  RuIm: 

1 1 1 49402 

40  CFR 

8 49354 

63 „~ 49354 

272 - 48198 

300 49200 

52  (2  docu«T>ent8) 49254. 

49258 

180  (4  documents) 49263. 

49264. 49265. 49267 
721  (2  documents) 49269. 

49271 

42  CFR 

433 49272 

45  CFR 

205 49218 

233 49218 

47  CFR 

2 49220 

21 49220 

22 49220 

84 48220 

PrapoMtf  RuIm: 

32 48276 


73 49278 

SO  CFR 

17  (2  documenta) 48242. 

48244 

Proposed  Rutae: 

17 _ 48279 

32 49382 

222 -48352 

227 48352 


Federal  Register 

Vol.  58,  No.  182 

Wednesday,  September  22.  1993 


Title  3— 

The  President 
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Presidential  Documents 


Presidential  Determination  No.  93-27  of  June  24.  1993 

Presidential  Determination  on  Drawdown  of  Department  of 
Defense  Articles  and  Services  for  International  Disaster  As- 
sistance in  Ecuador 


Memorandum  for  die  Secretary  of  State  [and]  the  Secretary  of  Defense 

Pursuant  to  the  authority  vested  in  me  by  section  506(a)(2]  of  the  Foreign 
Assistance  Act  of  1961.  as  amended.  22  U.S.C.  2318(a)(2)  (the  "Act"),  I 
hereby  determine  that  it  is  in  the  national  interest  of  the  United  States 
to  draw  down  defense  articles  from  the  stocks  of  the  Department  of  Defense 
and  defense  services  of  the  Department  of  Defense  for  the  purpose  of  provid- 
ing disaster  relief  assistance  in  Ecuador. 

Therefore,  I  hereby  authorize  the  furnishing  of  up  to  $2  million  of  defense 
articles  from  the  stocks  of  the  Department  of  Defense  and  defense  services 
of  the  Department  of  Defense  and  for  the  purposes  and  under  the  authorities 
of  Chapter  9  of  Part  I  of  the  Act. 

The  Secretary  of  State  is  authorized  and  directed  to  report  this  determination 
to  the  Congress  immediately  and  to  arrange  for  its  publication  in  the  Federal 
Register. 


OOOUsAJL^AA  ^J^O^io^^ 


IFR  Doc.  93-23332 
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OFFICE  OF  PERSONNEL 
MANAGEMENT 

5  CFR  Part  831 
RtN  3206-AB77 

CivH  Service  Rettrement  System; 
Disability  Retirement 

AGENCY:  Office  of  Personnel 

Management. 

ACTION:  Final  rule. 

SlMlUARY:  The  Office  of  Personnel 
Management  (OPM)  is  revising  its  Civil 
Service  Retirement  System  (CSRS) 
regulations  concerning  disability 
retirement.  Current  regulations  do  not 
clearly  state  the  conditions  under  which 
OPM  finds  a  disability  annuitant 
recovered  from  the  disabling  condition 
or  restored  to  earning  capacity.  The 
regulations  address  these  issues  and 
consolidate  current  CSRS  disability 
retirement  regulations.  These 
regulations  do  not  affect  the  Federal 
Employees  Retirement  System  (FERS). 
EFFECTIVE  DATE:  October  22. 1993. 
FOR  FURTHER  INFORMATION  CONTACT: 
H.T.  Newland,  (202)  606-0299. 
8UPPLEWCNTARY  INFORMATIOft:  On  March 
30,  1990.  OPM  published  (55  FR  11933) 
proposed  regulations  and  requested 
comments  on  those  proposed 
regulations  to  revise  the  CSRS  disability 
retirement  regulations.  We  received  20 
comments  on  the  proposed  regulations. 
There  were  seven  comments  submitted 
by  Members  of  Congress,  four  from 
national  employee  organizations,  two 
from  local  units  of  employee 
organizations,  one  from  an  agency,  and 
six  from  individuals. 

Matter*  Not  Sul^ect  to  legulation 

One  commenter  suggested  that 
individuals  who  become  eligible  for  a 
discontinued  service  retirement  annuity 
as  a  result  of  termination  of  a  disability 
annuity  have  their  new  annuities 


computed  on  the  basis  of  current 
salaries.  Three  coTimenters  suggested 
that  individuals  subject  to  7%% 
retirmnent  deductions  (such  as  law 
enforcement  officers  and  firefighters) 
have  V2%  of  those  deductions  refunded 
if  they  retire  on  disability  and  have  their 
annuity  computed  under  the  disability 
formula.  One  commenter  suggested  that 
individuals  retiring  on  disabihty  be 
permitted  to  maks  an  election  under  the 
Alternative  Form  of  Annuity  program. 
Another  commenter  suggested  that 
certain  types  of  overtime  pay  be 
included  ias  annuity  computation  and 
restoration  to  earning  capacity  purposes. 
All  of  these  suggested  changes  are 
beyond  the  scopx;  of  regulatory  change, 
and  would  require  legislation. 

Section  831.1204 

Two  commentws  suggested  the 
deletion  of  §  83 1.1 204  Co)  of  the 
proposed  regulations  (changed  to 
§  831.1204(c)  in  the  final  regulation). 
This  provisfon  merely  restates  the 
existing  provision  that  Hling  a  disability 
retirement  application  will  not  preclude 
or  delay  any  other  appropriate 
personnel  action  by  the  employing 
agency.  Agencies  have  had,  and 
continue  to  have,  the  right  to  defer 
action  on  other  personnel  actions 
pending  a  decision  on  a  disability 
retirem^it  application,  but  are  not 
required  to  do  so.  Therefore,  to  clarify 
the  matter,  vre  have  added  an  additional 
sentence  to  exphcitly  slate  that  the 
agency  may  ccmsider  that  the 
application  is  pending  when  deciding 
what  other  action  is  appropriate. 

However,  we  decline  to  accept  the 
suggestion  that  agencies  be  required  to 
retain  individuals  who  have  filed 
disability  retirement  applications.  To  do 
so  would  create  an  unwarranted 
obstacle  to  an  agency's  pursuit  of  a 
persoimel  actior,  allowing  an  employee 
to  eRisctively  freeze  the  action  by  filing 
for  disability  retirement,  thus  resulting 
in  specious  disability  retirement 
applications  being  filed  solely  to  delay 
separations. 

One  commenter  suggested  that  we 
restore  the  previous  provision  that  we 
may  consider  "informal  claims"  as 
timely  filed.  We  have  done  so,  as 
§  831.1204(b). 

Section  831.1207  i 

Several  commanters  suggested  that 
the  word  "ensurj"  in  §  831.1207(b)  be 
changed  to  "aSscX,"  to  make  the 


sentence  reed:  "(w)ithdrawal  of  a 
disability  retirement  application  does 
not  affect  the  individual's  continued 
employment."  The  same  commenters 
also  suggested  that  the  second  sentence 
of  that  subsection  (stating  that  the 
employing  agency  must  decide  whether 
it  is  appropriate  to  continue  the 
individual's  employment)  be  deleted. 
Such  changes  would  not  be  consistent 
with  appropriate  personnel  policy.  If, 
for  example,  an  employee  withdraws  his 
or  her  disability  retirement  application 
and  the  employee's  performance  is 
unacceptable,  the  agency  should 
proceed  to  remove  or  demote  the 
employee. 

With  regard  to  §  831.1207(c),  two 
commentars  suggest  that  the  subsection 
be  amended  to  require  that  applicants 
be  informed  in  writing  that  OPM 
considers  voluntary  acceptance  of  a 
permanent  position  in  which  the 
employee  has  dvil  service  retirement 
coverage,  including  a  position  at  a  lower 
grade  or  pay  level,  to  be  a  withdrawal 
of  the  employee's  disability  retirement 
application.  This  suggestion  goes  to  the 
voluntariness  of  the  acceptance  of  the 
position  at  the  lower  grade  or  pay  level, 
rather  than  the  disability  retirement 
process,  and  is  thus  inappropriate  for 
inclusion  in  these  regulations. 
Nevertheless,  we  agree  that  this 
information  should  be  transmitted  to  the 
employee,  and  have  already 
incorporated  a  requirement  to  do  so  in 
Federal  Personnel  Manual  Supplement 
830-1.  at  section  60A2.1-5I. 

Section  831.1208 

Sixteen  commenters  questioned  the 
proposed  provisions  to  allow  OPM  to 
base  a  finding  of  recovery  upon 
employment  by  a  non-Federal  employer 
or  self-employment  where  the  duties  of 
the  work  performed  have  physical  and/ 
or  mental  requirements  that  resemble  or 
exceed  those  of  the  position  from  which 
the  annuitant  retired  (see  §  831.1208(e) 
of  the  proposed  regulations).  The 
comments  were  generally  based  upon  a 
misimpression  that  the  proposal  was 
intended  to  provide  a  basis,  other  than 
those  in  existing  statute,  upon  which  to 
find  individuals  recovered  based  upon 
work  that  is  dissimilar  to  that  performed 
while  in  Government  service  even  if  the 
annuitant  was  not  actually  recovered 
from  the  disability  upon  which  the 
retirement  was  based. 


Jt 
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It  IS  almost  tautological  to  say  that  an 
annuitant  able  to  perfoim  duties  with 
the  same  requirements  as  those  of  the 
position  from  which  the  annuitant 
retired  is  no  longer  suffering  from  the 
disability.  If  0PM  becomes  aware  that 
an  individual  is  performing  such  a  job, 
the  regulations  permit  0PM  to  order  a 
medical  or  other  examination  at  any 
time  to  determine  the  facts  relative  to 
the  nature  and  degree  of  disability.  That 
authority  in  these  new  regulations  is 
unchanged  from  the  existing  regulation. 

Further,  in  evaluating  medical 
documentation.  OPM  is  not  required  to 
consider  the  evidence  in  a  vacuum.  If 
the  annuitant's  actual  activities  are 
inconsistent  with  apparent  limitations 
reflected  in  medical  documentation, 
OPM  is  free  to  further  develop  the  case 
as  needed  to  resolve  the  apparent 
conflict.  Thus,  in  view  of  the  confusion 
on  the  part  of  commenters  and  the  fact 
that  further  regulatory  authority  is  not 
actually  needed,  we  have  withdrawn 
this  proposal  as  unnecessary- 
Three  commenters  also  objected  to 
§  831.1208(f)  of  the  proposed 
regulations,  which  would  pen.  it 
findings  of  recovery  based  on  voluntary 
requests  if  the  record  does  not  contain 
medical  documentation  demonstrating 
that  the  annuitant  is  mentally 
incompetent.  The  objection  is  that  this 
would  constitute  a  new  form  of  recovery 
outside  of  the  statutory  provisions. 

In  actuality,  this  is  just  a  statement  jf 
a  form  of  evidence  acceptable  to  mpjio 
a  finding  of  recovery  under  the  existing 
statutory  provisions.  It  is  intended  to 
remove  a  burden  for  those  annuitants 
who  are  recovered;  it  is  entirely 
voluntary;  and  it  can  only  be  initiated 
by  an  annuitant  whom  the  record  does 
not  show  to  be  incompetent.  We  see  no 
benefit  to  anyone  in  requiring  a 
recovered  annuitant  to  go  to  the  trouble 
and  expense  of  obtaining  new  medical 
documentation  to  be  found  recovered,  if 
he  or  she  wishes  to  be  so  found. 

Section  831.1209 

Several  commenters  suggested  that 
the  restoration  to  earning  capacity 
provisions  are  overly  complex.  While 
some  of  the  material  is  detailed,  the 

t>rovisions  involved  are  not  simple,  and 
ess  complex  regulations  would  not 
adequately  cover  the  matters  involved. 
We  have  included  detailed  definitions 
and  instructions  only  where  actual 
experience  has  demonstrated  them  to  be 
necessary.  We  have  modified  the 
provisions  dealing  with  setting  the 
current  rate  of  pay  to  accommodate  the 
changes  in  pay  setting  which  have 
occurred  since  the  regulations  were 
proposed,  and  to  make  other  minor 
changes  to  improve  clarity. 


Two  employee  organizations 
suggested  that  we  require  annuitants  to 
annually  furnish  OPM  with  a  copy  of 
their  Federal  income  tax  returns,  and 
follow  Internal  Revenue  Service 
definitions  of  earned  income.  Income 
tax  returns  generally  contain  a  great  deal 
of  personal  information  which  is  not 
relevant  to  determining  earned  income. 
While  there  are  circumstances  where 
submission  of  all  or  part  of  a  Federal 
income  tax  return  may  be  the  best  way 
to  ascertain  earned  income,  to  require 
the  submission  of  a  return  in  every  case 
would  be  an  invasion  of  privacy  which 
is  not  warranted,  and  we  decline  to 
require  it. 

However,  we  are  greatly  concerned 
with  improving  earned  income 
determinations,  so  that  there  will  be  a 
simple  and  objective  means  of 
determining  earned  income  applicable 
to  as  many  cases  as  possible.  Towards 
that  end,  and  in  response  to  the 
employee  organization  suggestions  that 
we  use  Federal  tax  rules  to  simplify  the 
matter,  the  regulations  provide  that  all 
income  which  is  subject  to  Federal 
emplo)mient  taxes  (i.e.,  social  seciirity 
and  Medicare  taxes)  or  self-employment 
taxes  constitutes  earned  income. 

That  rule  will  deal  with  nearly  all 
questions  as  to  whether  income  should 
be  coimted  towards  determining 
restoration  to  earning  capacity. 
Unfortunately,  there  are  some  situations 
which  that  rule  will  not  cover,  because 
even  though  certain  income  may  have 
been  earned,  these  taxes  have  not  been 
paid.  These  include,  but  are  not  limited 
to,  situations  involving  income  earned 
outside  of  the  United  States 
(particularly  in  the  case  of  foreign 
nationals],  earned  income  in  excess  of 
the  statutory  limits  on  which  these  taxes 
are  based,  earned  income  of  certain 
members  of  the  clergy  and  religious 
workers,  earned  income  of  certain  State 
and  local  employees,  self-employment 
income  which  has  been  set  on  by  losses 
for  purposes  of  the  self-employment 
taxes,  and  earned  income  on  which 
taxes  should  have  been  paid  but  were 
not.  It  is  therefore  necessary  to  retain 
the  admittedly  complex  proposed 
regulations  to  cover  the  relatively  small 
number  of  such  cases.  To  be  equitable 
to  all  disability  annuitants,  we  cannot 
accept  definitions  of  income  which 
could  cover  two  similarly  situated 
annuitants  and  result  in  one  being 
found  restored  to  earning  capacity  and 
the  other  not. 

With  regard  to  specific  suggestions  for 
this  section,  one  commenter  asks  that 
"employer-employee  relationship," 
used  in  §  831.1209(c)(1)  be  defined  in 
S  831.1202.  That  regulation  sUtes  that 
the  normal  common-law  rules  will  be 


applied.  It  is  unnecessary  to  further         j 
define  this  relationship. 

One  commenter  suggests  that  the 
section  make  more  detailed  reference  to 
the  Postal  Service  pay  system.  Since  it 
is  clear  that  the  pay  system  used  for 
restoration  to  earning  capacity  will  be 
that  under  which  the  annuitant  was 
employed  at  retirement,  it  is 
unnecessary  to  make  reference  to 
specific  pay  systems  unless  they  contain 
unusual  provisions  which  require 
clarification,  as  in  the  case  of 
§  831.1209(b)(3). 

One  commenter  objects  to 
§  831.1209(e)(3)  as  being  inequitable. 
That  provision  provides  that 
expenditures  for  the  personal  benefit  of 
an  annuitant  who  is  a  business  owner 
may  not  be  excluded  bom  consideration 
of  earned  income  even  if  they  are 
deductible  from  the  taxable  income  of 
the  business.  We  believe  this  provision 
is  fair,  because  it  would  be  inequitable 
to  permit  business  owners  an  unfair 
advantage  in  income  consideration. 

Two  commenters  object  to 
§831.1209(g)(2)(iii),  which  would  have 
provided  that  permissible  deductions 
nom  income  Involving  services 
performed  by  family  members  may  be 
deducted  only  if  the  amount  claimed 
does  not  exceed  the  Federal  minimum 
hourly  rate  in  effect  on  December  31  of 
the  calendar  year  in  which  claimed  and 
the  number  of  hours  did  not  exceed  40 
hours  a  week.  While  such  situations  are 
highly  subject  to  abuses,  we  agree  that 
the  proposed  standard  would  have  been 
to  strict,  and  we  have  revised  the 
regulations. 

Under  the  revised  regulations,  claims 
involving  services  performed  by  a 
family  member  or  other  individual 
directly  employed  by  the  annuitant  may 
be  deducted  only  if  a  true  employer- 
employee  relationship  exists  between 
the  annuitant  and  the  employed 
individual,  and  the  amount  claimed  as 
an  expense  does  not  exceed  the  local 
market  rate  of  payment  to  individuals 
who  provide  similar  services.  The 
regulations  provide  that  it  is  the 
responsibility  of  the  annuitant  to 
provide  evidence  demonstrating  that  an 
employer-employee  relationship  exists, 
and  what  the  local  market  rate  is  for 
such  services. 

Section  831.1212 

One  commenter  suggested  that  the 
word  "deduct"  be  changed  to  "reduce" 
in  §  831.1212(1)  (now  §  831.1212(h)), 
which  suggestion  we  have  adopted. 
That  section  provides  that  when  OPM 
reinstates  an  employee's  disability 
annuity,  the  agency  must  offset  the 
employee's  pay  by  the  amount  of 
annuity  allocable  to  the  pwiod  of 
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employment,  unless  the  annuitant  is 
exempted  from  this  requirement  under 
the  provisions  of  5  U.S.C.  8344(i).  The 
offset  begins  on  the  date  of  0PM 's 
determination  of  eligibility  for 
reinstatement.  The  pertinent  sentence 
now  provides  that:  "OPM  must  reduce 
any  retroactive  payment  of  annuity  for 
a  period  of  employment  with  an  agency 
before  that  date  by  the  amount  of  pay 
earned  during  that  period." 

Miscellaneous 

One  commenter  inquired  why 
language  regarding  reassignment  of 
Postal  Service  employees  was  moved 
from  the  definition  of  "disabled"  and 
"disability"  to  the  definition  of  "vacant 
position."  The  change  was  solely  for  the 
improvement  of  clarity,  and  no 
substantive  change  was  intended. 

That  commenter  also  suggested  that 
the  regulations  would  be  improved  if 
they  required  employing  agencies  to 
notify  employees  of  the  regulatory 
provisions.  We  agree  that  agencies 
should  properly  counsel  employees. 
The  Federal  Personnel  Manual  includes 
instructions  issued  for  this  purpose, 
with  appropriate  references  to  the 
regiilations. 

E.0. 12991,  Federal  Regulation 

I  have  determined  that  this  is  not  a 
major  rule  as  defined  under  section  1(b) 
of  E.O.  12291,  Federal  Regulation. 

Regulatory  Flexibility  Act 

I  certify  that,  within  the  scope  of  the 
Regulatory  Flexibility  Act,  these 
regulations  will  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities  because  they 
affect  only  Federal  employees  and 
retirees. 

List  of  Subjects  in  5  CFR  Part  831 

Administrative  practice  and 
procedure,  Alimony,  Claims.  Disability 
benefits,  Firefighters,  Government 
employees,  Income  taxes. 
Intergovernmental  relations,  Law 
enforcement  officers.  Pensions, 
Reporting  and  recordkeeping 
requirements.  Retirement. 

Office  of  Personnel  Management. 
Patricia  W.  Lattimora, 
Acting  Deputy  Director. 

Accordingly,  OPM  is  amending  5  CFR 
part  831  as  follows: 

PART  831— RETIREMENT 

1.  The  authority  citation  for  part  831 
continues  to  read  in  part  as  follows: 

Aatbority:  5  U.S.C  8347  *  *  * 

2.  Section  831.501  is  revised  to  read 
as  followB: 


§831.501    Him  tor  filing  applicalion*. 

Emplov'ees  c  r  Members  who  are 
ehgible  for  retirement  must  file  a 
retirement  appHcabon  with  their 
agency.  Former  employees  or  Members 
who  are  ehgibie  for  retirement  must  file 
a  retirement  apphcation  with  OPM.  The 
application  should  not  be  filed  more 
than  60  days  before  becoming  eligible 
for  benefits.  If  the  application  is  for 
disability  retirement,  the  applicant  and 
the  empioying  agency  should  refer  to 
subpart  L  of  this  part. 

S  831.502    [Remewwfl 

3.  Section  831.502  is  removed. 

H  831.503  and  831 .504    [Redesignated  •• 
§§831.502  and  831.503} 

4.  Sections  631.503  and  831.504  are 
redesignated  as  §§  831.502  and  831.503, 
respectively. 

5.  In  the  newly  redesignated 

§  831.503,  paragraph  (b)(3){ii)  is  revised 
to  read  as  follows: 

§  831 .503    Retirement  based  on  involuntary 
separation. 

•        •        •        •        • 

(b)*  *  • 

(3)-  •  • 

(ii)  Within  the  employee's  comn\uting 
area  as  defined  in  §831.1202  of  this 
part,  unless  geographic  mobility  is  a 
condition  of  the  employee's 
nnplojrment; 

6.  Subpart  L  of  part  831  is  revised  to 
read  as  follows: 

Subpart  L— Olaabllity  Rettraotent 

Sec. 

831.1201  Introduction. 

831.1202  DsfinitiODt. 

83 1 . 1 203  Basic  requirements  kt  disability 
retiiemenL 

83 1 . 1 204  Filing  disability  retirement 
applicationr  General. 

831.1205  Agency-filed  disability  retirement 
applications. 

831.1206  Eridence  supporting  entitlement 
to  disability  benefits. 

831.1207  Withdrawal  of  disability 
retirement  applications. 

831.1200    Termination  of  disability  annuity 
because  of  recovery. 

831.1209  Termination  of  disability  annuity 
because  of  restoration  to  earning 
capacity. 

831.1210  Annuity  rights  after  a  disability 
annuity  terminates. 

831 . 1 21 1  Reamployment  of  disability 
annuitants. 

831.1212  Reinstatement  of  disability 
annuity. 

831.1213  Administrative  review  of  OPM 
decisions. 

Subpart  L— Disability  Ratiramant 

§831.120    Introduetlon. 

This  subpart  sets  out  the  requirements 
an  emplo3ree  must  meet  to  qualify  for 


disability  retirement,  how  an  employee 
applies  for  disability  retirement,  how  an 
agency  applies  for  disability  retirement 
for  an  employee,  when  a  disability 
annuity  ends,  an  indixidual's  retirement 
rights  after  the  disability  annuity  ends, 
and  the  effect  of  reemployment  in  the 
Federal  service  on  a  disability 
annuitant. 

§831.1202    Definitions. 

As  used  in  this  subpart — 

Accommodation  means  an  adjustment 
made  to  an  employee's  job  or  work 
environment  that  enables  the  employee 
to  perform  the  duties  of  the  position. 
Reasonable  accommodation  may 
include  modifying  the  worksite; 
adjiisting  the  worii  sdiedule; 
restructuring  the  job:  obtaining  or 
modifying  equipment  or  devices; 
providing  interpreters,  readers,  or 
personal  assistants;  and  reassigning  or 
retraining  the  employee. 

Basic  pay  means  the  pay  an  employee 
receives  that  is  subject  to  dvil  service 
retirement  deducticHis.  The  definition  is 
the  same  as  the  definiticHi  of  "basic  pay" 
under  5  U.S.C.  8331(3). 

Commuting  area  means  the 
geographic  area  that  usually  constitutes 
one  area  for  employment  purposes.  It 
includes  a  population  center  (or  two  or 
more  neighboring  ones)  and  the 
surrounding  localities  in  which  people 
live  and  can  reasonably  be  expected  to 
travel  back  and  forth  daily  from  home 
to  work  in  their  usual  employment. 

Disabled  and  disability  mean  unable 
or  inability,  because  of  disease  or  injur\-, 
to  render  useful  and  efficient  service  in 
the  employee's  ciurent  position,  or  in  a 
vacant  jxjsition  in  the  same  agency  at 
the  same  grade  or  pay  level  for  which 
the  individual  is  quaUfied  for 
reassignment. 

Examination  and  reexamination  mean 
an  evaluation  of  evidentiary  material 
related  to  the  question  of  disability. 
Unless  OPM  exercises  its  choice  of  a 
physician,  the  cost  of  providing  medical 
documentation  rests  with  the  employee 
or  disability  annuitant,  who  must 
provide  any  information  OPM  needs  to 
make  an  evaluation. 

Medical  condition  means  a  health 
impairment  resulting  from  a  disease  or 
injur}',  including  a  psychiatric  disease. 
This  is  the  same  definition  of  "medical 
condition"  as  in  §  339.104  of  this 
chapter. 

Medical  documentation  and 
documentation  of  a  medical  condition 
mean  a  statement  fitjm  a  licensed 
physician  or  other  appropriate 
practitioner  that  provides  information 
OPM  considers  necessary  to  determine 
an  individual's  entitlement  to  benefits 
under  this  subpart.  Such  a  statement 
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must  meet  the  criteria  set  forth  in 
$  339.104  of  this  chapter. 

Permanent  position  means  an 
appointment  without  time  limitation. 

Physician  and  practitioner  have  the 
same  meanings  given  in  §  339.104  of 
this  chapter. 

Qualified  for  reassignment  means  able 
to  meet  the  minimum  requirements  for 
the  grade  and  series  of  the  vacant 
position  in  Question. 

Same  graae  or  pay  level  means,  in 
regard  to  a  vacant  position  within  the 
same  pay  system  as  the  employee     • 
currently  occupies,  the  same  grade  and 
an  equivalent  amount  of  basic  pay.  A 
position  under  a  different  pay  system  or 
schedule  is  at  the  "same  pay  level"  if 
the  representative  rate,  as  deHned  in 
§  532.401  of  this  chapter,  equals  the 
representative  rate  of  the  employee's 
current  position. 

Useful  and  efficient  service  means  (1) 
acceptable  performance  of  the  critical  or 
essential  elements  of  the  position;  and 
(2)  satisfactory  conduct  and  attendance. 

Vacant  position  means  an  unoccupied 
position  of  the  same  grade  or  pay  level 
and  tenure  for  which  the  employee  is 
qualified  for  reassignment  that  is 
located  in  the  same  commuting  area  and 
is  serviced  by  the  same  appointing 
authority  of  the  employing  agency.  The 
vacant  position  must  be  full  time,  unless 
the  employee's  current  position  is  less 
than  full  time,  in  which  case  the  vacant 
position  must  have  a  work  schedule  of 
no  less  time  than  that  of  the  current 
position.  In  the  case  of  an  employee  of 
the  United  States  Postal  Service,  a 
vacant  position  does  not  include  a 
position  in  a  different  craft  or  a  position 
to  which  reassignment  would  be 
inconsistent  with  the  terms  of  a 
collective  bargaining  agreement 
covering  the  employee. 

f  831. 1203    Basic  requirements  for 
disability  retirenient 

(a)  Except  as  provided  in  paragraph 
(b)  of  this  section,  the  following 
conditions  must  be  met  for  an 
individual  to  be  eligible  for  disability 
retirement: 

(1)  The  individual  must  have 
completed  at  least  5  years  of  civilian 
service  that  is  creditable  under  the  Civil 
Service  Retirement  System. 

(2)  The  individual  must,  while 
employed  in  a  position  subject  to  the 
Civil  Service  Retirement  System,  have 
become  disabled  because  of  a  medical 
condition,  resulting  in  a  service 
deficiency  in  performance,  conduct,  or 
attendance,  or  if  there  is  no  actual 
service  deficiency,  the  disabling 
medical  condition  must  be  incompatible 
with  either  useful  and  efficient  service 
or  retention  in  the  position. 


(3)  The  disabling  medical  condition 
must  be  expected  to  continue  for  at  least 
1  year  from  the  date  the  application  for 
disability  retirement  is  filed. 

(4)  The  employing  agency  must  be 
unable  to  accommodate  the  disabling 
medical  condition  in  the  position  held 
or  in  an  existing  vacant  position. 

(5)  An  application  for  disability 
retirement  must  be  filed  with  the  Office 
of  Personnel  Management  (0PM)  before 
the  employee  separates  from  service,  or 
within  1  year  thereafter.  This  time  limit 
can  be  waived  only  in  certain  instances 
explained  in  §831.1204. 

(b)  A  National  Guard  technician  who 
is  retiring  under  the  special  provisions 
of  5  U.S.C.  8337(h)  is  not  required  to 
meet  the  conditions  given  in  paragraphs 
(a)  (2).  (3).  and  (4)  of  this  section. 
Instead,  the  individual  must  be  disabled 
for  membership  in  the  National  Guard 
or  for  the  military  grade  required  to  hold 
his  or  her  position  and  meet  the  other 
eligibility  requirements  under  5  U.S.C. 
8337(h)(2). 

§831.1204    Filing  disability  retirement 
applications:  General. 

(a)  An  employee  or  Member  who  is 
retiring  on  account  of  disability  must 
file  an  application  for  annuity  with 
0PM  before  separation  from  the  service 
or  within  1  year  thereafter.  0PM  may 
waive  this  time  limit  if  the  employee  or 
Member  was  mentally  incompetent  on 
the  date  of  separation  or  within  1  year 
thereafter:  in  this  case  the  individual  or 
his  or  her  representative  may  file  the 
application  with  0PM  within  1  year 
after  the  date  the  individual  regains 
competency  or  a  court  appoints  a 
fiduciary,  whichever  is  earlier. 

(b)  An  application  for  annuity  which 
is  on  an  inappropriate  form,  or  on  an 
appropriate  form  inadequately  or 
incompletely  executed,  and  which  is 
received  by  0PM  within  1  year  of 
separation  may  be  acceptea  as  an 
informal  claim  for  purposes  of  meeting 
the  timeliness  requirement. 

(c)  An  employee's  application  for 
disability  retirement  will  not  preclude 
or  delay  any  other  appropriate 
personnel  action  by  the  employing 
agency.  However,  an  agency  may 
properly  consider  the  existence  of  a 
pending  disability  retirement 
application  when  deciding  whether  and 
when  to  take  other  personnel  actions. 

1 831 . 1 205    Agency-filed  disability 
retirement  applications. 

(a)  Basis  for  filing  an  application  for 
an  employee.  An  agency  must  file  an 
application  for  disabihty  retirement  of 
an  employee  who  has  5  years  of  civilian 
Federal  service  when  all  of  the 
following  conditions  are  met: 


(1)  The  agency  has  issued  a  decision 
to  remove  the  employee; 

(2)  The  agency  concludes,  after  its 
review  of  medical  documentation,  that 
the  cause  for  unacceptable  performance, 
attendance,  or  conduct  is  disease  or 

-injury; 

(3)  The  employee  is  institutionalized, 
or  the  agency  concludes  ,  based  on  a 
review  of  medical  and  other 
information,  that  the  employee  is 
incapable  of  making  a  decision  to  file  an 
application  for  disability  retirement; 

(4)  The  employee  has  no  personal 
representative  or  guardian:  and 

(5)  The  employee  has  no  immediate 
family  member  who  is  willing  to  file  an 
application  on  his  or  her  behalf. 

fb)  Agency  procedures.  (1)  When  an 
agency  issues  a  decision  to  remove  an 
employee  and  not  all  of  the  conditions 
described  in  paragraph  (a)  of  this 
section  have  been  satisfied,  but  the 
removal  is  based  on  reasons  apparently 
caused  by  a  medical  condition,  the 
agency  must  advise  the  employee  in 
writing  of  his  or  her  possible  eligibility 
for  disability  retirement. 

(2)  If  the  agency  is  filing  a  disability 
retirement  application  on  the 
employee's  behalf,  the  agency  must 
inform  the  employee  in  writing  at  the 
same  time  it  informs  the  employee  of  its 
removal  decision,  or  at  any  time  before 
the  separation  is  effected,  that — 

(i)  The  agency  is  submitting  a 
disability  retirement  application  on  the 
employee's  behalf  to  0PM; 

(ii)  The  employee  may  review  any 
medical  information  in  accordance  with 
the  criteria  in  §  294.106(d)  of  this 
chapter:  and 

(iii)  The  action  does  not  affect  the 
employee's  right  to  submit  a  voluntary 
application  for  retirement  under  this 
part. 

(3)  When  an  agency  submits  an 
application  for  disability  retirement  to 
OPM  on  behalf  of  an  employee,  it  must 
provide  OPM  with  copies  of  the 
decision  to  remove,  the  medical 
documentation,  and  any  other 
documents  needed  to  show  that  the 
cause  for  removal  is  due  to  a  medical 
condition.  Following  separation,  the 
agency  must  provide  OPM  with  a  copy 
of  the  documentation  of  the  separation. 

(c)  OPM  procedures.  (1)  OPM  will  not 
act  on  any  application  for  disability 
retirement  filed  by  an  agency  on  behalf 
on  an  employee  until  it  receives  the 
appropriate  documentation  of  the 
separation.  When  OPM  receives  a 
complete  application  for  disability 
retirement  under  this  section,  it  will 
notify  the  former  employee  that  it  has 
received  the  application,  and  that  he  or 
she  may  submit  medical  documentation . 


OPM  will  determine  entitlement  to 
disability  beneHts  under  §  831.1206. 
(2)  OPM  will  cancel  any  disability 
retirement  when  a  final  decision  of  an 
administrative  authority  or  court 
reverses  the  removal  action  and  orders 
the  reinstatement  of  an  employee  to  the 
agency  rolls. 

§831.1206    Evidence  supporting 
entitlement  to  disablilty  benefits. 

(a)  Evidence  to  support  disability 
retirement  application.  (1)  Before  OPM 
determines  whether  an  individual  meets 
the  basic  requirements  for  disability 
retirement  under  §  831.1203,  an 
applicant  for  disability  retirement  or  the 
employing  agency  must  submit  to  OPM 
the  following  forms  included  in 
Standard  Form  2824,  "Documentation 
in  Support  of  Disability  Retirement 
Application:" 

(i)  Standard  Form  2824A— 
"Applicant's  Statement;" 

(ii)  Standard  Form  2824B— 
"Supervisor's  Statement;" 

(iii)  Standard  Form  2824D — 'Agency 
Certification  or  Reassignment  and 
Accommodation  Efforts;"  and 

(iv)  Standard  Form  2824E— 
"Disability  Retirement  Application 
Checklist." 

(2)  Standard  Form  2824C— 
"Physician's  Statement"  and  the 
supporting  medical  documentation  may 
be  submitted  directly  to  OPM. 

(3)  The  applicant,  or  the  employing 
agency,  must  also  obtain  and  submit 
additional  documentation  as  may  be 
required  by  OPM  to  determine 
entitlement  to  the  disability  retirement 
benefit. 

(4)  Refusal  by  the  applicant, 
physician,  or  employing  agency  to 
submit  the  documentation  OPM  has 
determined  is  necessary  to  decide 
eligibility  for  disability  retirement  is 
grounds  for  disallowance  of  the 
application. 

(b)  OPM  procedures  for  processing  a 
disability  retirement  application.  (1) 
OPM  will  review  the  documiantation 
submitted  under  paragraph  (a)  of  this 
section  in  support  of  an  application  for 
disability  retirement  to  determine 
whether  the  applicant  has  met  the 
conditions  stated  in  §831.1203  of  this 
part.  OPM  will  issue  its  decision  in 
writing  to  the  applicant  and  to  the 
employing  agency.  The  decision  will 
include  a  statement  of  the  findings  and 
conclusions,  and  an  explanation  of  the 
right  to  request  consideration  under 
§831.109  of  this  part. 

(2)  OPM  may  rescind  a  decision  to 
allow  an  application  for  disability 
retirement  at  any  time  iT  there  is  an 
indication  of  error  in  the  original 
decision,  such  as  fraud  or  misstatement 


of  fact,  or  if  additional  medical 
documentation  is  needed.  The  written 
notification  will  include  a  statement  of 
the  findings  and  conclusions,  and  an 
explanation  of  the  right  to  request 
reconsideration  under  §  831.109  of  this 
part. 

(c)  Medical  examination  OPM  may 
offer  the  applicant  a  medical 
examination  when  it  determines  ihat 
additional  medical  evidence  is 
necessary  to  make  a  decision  on  an 
application.  The  medical  evaluation 
will  be  conducted  by  a  medical  officer 
of  the  United  States  or  a  qualified 
physician  or  board  of  physicians 
designated  by  OPM.  The  applicant's 
refusal  to  submit  to  an  examination  is 
grounds  for  disallowance  of  the 
application. 

(d)  Responsibility  for  providing 
evidence.  It  is  the  responsibility  of  the 
applicant  to  obtain  and  submit 
documentation  that  is  sufficient  for 
OPM  to  determine  whether  there  is  a 
service  deficiency,  caused  by  disease  or 
injury,  of  sufficient  degree  to  preclude 
useful  and  efficient  service,  or  a  medical 
condition  that  warrants  restriction  from 
the  critical  task  or  duties  of  the  position 
held.  It  is  also  the  responsibility  of  the 
disability  annuitant  to  obtain  and 
submit  evidence  OPM  requires  to  show 
continuing  entitlement  to  disability 
benefits.  j 

§831.1207    Withdrawal  of  disabiiity 
retirement  applications. 

(a)  OPM  will  honor,  without  question, 
an  applicant's  request  to  withdraw  an 
employee-filed  disability  retirement 
application  if  it  receives  the  withdrawal 
request  before  the  employing  agency  has 
separated  the  current  employee,  or,  if 
the  employee  has  already  separated 
from  the  service,  the  withdrawal  request 
is  received  before  the  official  notice  of 
approval  has  been  issued  by  OPM. 
Similarly,  OPM  will  honor,  without 
question,  an  agency's  request  to 
withdraw  an  agency-filed  disability 
retirement  application  if  it  receives  the 
withdrawal  request  before  the  employee 
has  separated  from  the  service.  Once  the 
request  to  withdraw  the  application  is 
accepted,  an  applicant  must  reapply  to 
receive  any  further  consideration. 

(b)  Withdrawal  of  a  disability 
retirement  application  does  not  ensure 
the  individual's  continued  employment. 
It  is  the  employing  agency's 
responsibility  to  determine  whether  it  is 
appropriate  to  continue  to  employ  the 
individual. 

(c)  OPM  considers  voluntary 
acceptance  of  a  permanent  position  in 
which  the  employee  has  civil  service 
retirement  coverage,  including  a 
position  at  a  lower  grade  or  pay  level, 


to  be  a  withdrawal  of  the  employee's 
disability  retirement  application.  The 
employing  agency  must  notifj'  OPM 
immediately  when  an  applicant  for 
disability  retirement  accepts  a  position 
of  this  type. 

(d)  OPM  also  considers  a  disability 
retirement  application  to  be  withdrawn 
when  the  agency  reports  to  OPM  that  it 
has  reassigned  an  applicant  or  an 
employee  has  refu.sed  a  reassignment  to 
a  vacant  position,  or  the  agency  reports 
to  OPM  that  it  has  successfully 
accommodated  the  medical  condition  in 
the  employee's  current  position 
Placement  consideration  is  limiied  only 
by  agency  authority  and  can  occur  after 
OPM's  allowance  of  the  application  up 
to  the  date  of  separation  for  disability 
retirement.  The  employing  agency  must 
notify  OPM  immediately  if  any  of  these 
events  occur. 

(e)  After  OPM  allows  a  disability 
retirement  application  and  the 
employee  is  separated,  the  application 
cannot  be  withdrawn.  However,  an 
individual  entitled  to  a  disability 
annuity  may  decline  to  accept  all  or  any 
part  of  the  annuity  under  the  waiver 
provisions  of  5  U.S.C.  8345(d)  or  request 
to  be  found  medically  recovered  under 
«»831  1208(e)  of  this  part. 

§831.1208    Tarmlnation  of  disability 
annuity  t>ecause  of  recovery. 

(a)  Each  annuitant  receiving  disability 
annuity  from  the  Fund  shall  be 
examined  under  the  direction  of  OPM  at 
the  end  of  1  year  from  the  date  of 
disability  retirement  and  annually 
thereafter  until  the  annuitant  becomes 
60  years  of  age  unless  the  disability  is 
found  by  OPM  to  be  permanent  in 
character.  OPM  may  order  a  medical  or 
other  examination  at  any  time  to 
determine  the  facts  relative  to  the  nature 
and  degree  of  disability  of  the  annuitant 
Failure  to  submit  to  reexamination  shall 
result  in  suspension  of  annuity. 

(b)  A  disability  annuitant  may  request 
medical  reevaluation  under  the 
provisions  of  this  section  at  any  time. 
OPM  will  reevaluate  the  medical 
condition  of  disability  annuitants  age  60 
or  over  only  on  their  own  request. 

(c)  Recovery  based  on  medical 
documentation.  When  an  examination 
or  reevaluation  shows  that  a  disability 
annuitant  has  medically  recovered  from 
the  disability,  OPM  will  terminate  the 
annuity  effective  on  the  first  day  of  the 
month  beginning  1  year  after  the  date  of 
the  medical  examination  showing 
recovery. 

(d)  Recovery  based  on  reemployment 
by  the  Federal  Government. 
Reemployment  by  an  agency  at  any  time 
before  age  60  is  evidence  of  recovery  if 
the  reemployment  is  in  a  permanent 
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position  at  the  same  or  higher  grade  or 
pay  ievel  as  the  position  from  which  the 
disability  annuitant  retired.  The 
permanent  position  must  be  full-time 
unless  the  position  the  disability 
annuitant  occupied  immediately  before 
retirement  was  less  than  full-time,  in 
which  case  the  permanent  position  mu^ 
have  a  work  schedule  of  no  less  time 
than  that  of  the  position  from  which  the 
disability  annuitant  retired.  In  this 
instance,  OPM  needs  no  medical 
documentation  to  find  the  annuitant 
recovered.  Disability  annuity  payments 
will  terminate  effective  on  the  first  day 
of  the  month  following  the  month  in 
which  the  recovery  finding  is  made 
under  this  paragraph. 

(e)  Recovery  based  on  a  voluntary 
request.  OPM  will  honor  a  written  and 
signed  statement  of  medical  recovery 
voluntarily  filed  by  a  disability 
annuitant  when  the  medical 
documentation  on  file  does  not 
demonstrate  that  the  annuitant  is 
mentally  incompetent.  OPM  needs  no 
other  documentation  to  find  the 
annuitant  recovered.  DisabiUty  annuity 
payments  will  terminate  effective  on  the 
first  day  of  the  month  beginning  1  year 
after  the  date  of  the  statement.  A 
disability  annuitant  can  withdraw  the 
statement  only  if  the  withdrawal  is 
received  by  OPM  before  annuity 
payments  terminate. 

(f)  When  an  agency  reemploys  a 
recovered  disability  annuitant  at  any 
grade  or  rate  of  pay  within  the  1-year 
period  pending  termination  of  the 
disability  retirement  benefit  under 
paragraph  (c|.  (d).  or  (e)  of  this  section. 
OPM  will  terminate  the  annuity 
effective  on  the  date  of  reemployment. 

$831.1209    Termination  Off  disat>«lty 
•nmitty  becauM  of  rastoration  to  earning 
capacity. 

(a)  flesfonrtion  to  earning  capacity.  If 
a  disability  annuitant  is  under  age  60  on 
December  31  of  any  calendar  year  and 
his  or  her  income  from  wages  or  self- 
employment  or  both  during  that 
calendar  year  equal  at  least  8t)  percent 
of  the  current  rate  of  basic  pay  of  the 
position  occupied  immediately  before 
retirement,  the  annuitant's  earning 
capacity  is  considered  to  be  restored. 
The  disability  annuity  will  terminate  on 
the  June  30  after  the  end  of  the  calendar 
year  in  which  earning  capacity  is 
restored.  When  an  agency  reemploys  a 
restored  disability  annuitant  at  any 
grade  or  rate  of  pay  within  the  180-day 
waiting  period  pending  termination  of 
the  disabihty  retirement  benefit.  OPM 
will  terminate  the  annuity  effective  on 
the  date  of  reemployment. 

(b)  Current  rate  of  basic  pay  for  the 
position  occupied  immediately  before 


retirement.  (1)  A  disability  annuitant's 
income  fior  a  calendar  jrear  is  compared 
to  the  gross  annual  rate  of  basic  pay  in 
effect  on  December  31  of  that  year  for 
the  position  occupied  immediately 
before  retirement.  The  income  for  most 
disability  annuitants  is  based  on  the  rate 
for  the  grade  and  step  which  reflects  the 
total  amoimt  of  basic  pay  (both  the 
grade  and  step  and  any  additional  basic 
pay)  in  effect  on  the  date  of  separation 
from  the  agency  for  disability 
retirement.  Additional  basic  pay  is 
included  subject  to  the  premium  pay 
restrictions  of  5  U.S.C.  5545  (cMl)  and 
(c)(2).  A  higher  grade  and  step  will  be 
established  if  it  results  from  using  either 
the  date  of  application  for  disability 
retirement  or  the  date  of  reasonable 
accommodation,  as  adjusted  by  any 
increases  in  basic  pay  that  would  have 
been  effected  between  each  respective 
date  and  the  date  of  final  separation. 
Use  of  these  two  alternative  pay  setting  . 
methods  is  subject  to  paragraph  {b){l)  (i) 
and  (ii)  of  this  section.  The  highest 
grade  and  step  established  as  a  result  of 
setting  pay  imder  the  normal  method 
and  the  two  alternative  methods  is 
designated  as  the  rate  of  basic  pay  for 
the  position  occupied  immediately 
before  retirement  and  applies  only  to 
restoration  to  earning  capacity 
decisions.  In  cases  involving  use  of 
either  of  the  two  alternative  pay  setting 
methods,  the  determination  of  the  rate 
of  basic  pay  for  the  position  occupied 
immediately  before  retirement  is  made 
by  the  employing  agenc}'  at  the  time  the 
disability  retirement  is  allowed.  OPM 
must  review  the  rate  so  determined  to 
establish  whether  the  correct  rate  has 
been  established,  and  will  inform  the 
employee  of  the  proper  rate  at  the  time 
the  disability  annuity  is  awarded.  This 
rate  of  basic  pay  becomes  the  basis  for 
all  future  earning  capacity 
determinations. 

(i)  The  "date  of  application  for 
disability  retirement"  is  the  date  the 
appUcation  is  signed  by  the  authorized 
official  of  the  employing  agency 
immediately  before  forwarding  the 
application  to  OPM. 

(ii)  The  "date  of  reasonable 
accommodation"  is  the  date  of  the 
employing  agency's  notice  of  reasonable 
accommodation  to  an  employee's 
medical  condition  (as  a  result  of  its 
review  of  medical  documentation) 
which  results  in  a  reduction  in  the  rate 
of  basic  pay.  The  use  of  the  date  of 
reasonable  accommodation  to  establish 
the  rate  of  basic  pay  for  the  position 
held  at  retirement  is  subject  to  the 
following  conditions: 

(A)  The  date  of  the  employing 
agency's  notice  to  provide 
accommodation  is  no  more  than  1  year 


before  the  date  the  disability  retirement 
application  is  signed  by  the  authorized 
official  in  the  employing  agency 
immediately  before  forwarding  it  to 
OPM;  and 

(B)  A  complete  record  of  the  date  of 
the  personnel  decision,  the  medical 
documentation  substantiating  the 
existence  of  the  medical  condition,  and 
the  justification  for  the  accommodation 
is  established  in  writing  and  included  at 
the  time  the  agency  submits  the 
application  for  disability  retirement. 
OPM  will  review  the  record  to 
determine  whether  the  medical 
documentation  demonstrates  that  the 
medical  condition  existed  at  the  time  of 
the  accommodation  and  warranted  the 
accommodation  made. 

(2)  In  the  case  of  an  annuitant  whose 
basic  pay  rate  on  the  date  determined 
under  paragraph  {b)(l)  of  this  section 
did  not  match  a  specific  grade  and  step 
in  a  pay  schedule: 

(i)  For  those  retiring  from  a  merit  pay 
position,  a  position  for  which  a  special 
pay  rate  is  authorized  (except  as 
provided  in  paragraph  (b)(2)(ii)  of  this 
section),  or  any  other  position  in  which 
the  rate  of  basic  pay  is  not  equal  to  a 
grade  and  step  in  a  pay  schedule,  the 
grade  and  step  will  be  established  for 
this  purpose  at  the  lowest  step  in  the 
pay  schedule  grade  that  is  equal  to  or 
greater  than  the  actual  rate  of  basic  pay 
payable.  This  rule  will  not  be  applied 
when  the  rate  exceeds  that  of  the 
schedule  applicable  to  the  organization 
from  which  the  individual  retired,  when 
there  is  no  existing  apposite  schedule 
with  grades  and  steps,  or  in  other 
organizations  which  are  excluded  from 
coverage  of  schedules  with  grades  and 
steps,  as  in  the  case  of  pay  systems 
using  pay  bands. 

(iij  For  those  retiring  with  a  retained 
rate  of  basic  pay  or  from  a  position  for 
which  a  special  pay  rate  is  in  effect  but 
whose  rate  of  basic  pay  exceeds  the 
highest  rate  payable  in  the  pay  schedule 
grade  applicable  to  the  position  held, 
the  grade  and  step  is  established  for  this 
purpose  in  the  grade  in  the  schedule 
that  is  closest  to  the  grade  of  the 
position  held  and  within  which  the 
amount  of  the  retained  pay  falls.  The 
step  is  established  for  this  purpose  at 
the  lowest  step  in  that  grade  which 
equals  or  exceeds  the  actual  rate  of  pay 
payable. 

fiii)  When  the  pay  system  under 
which  an  annuitant  retired  has  been 
either  modified  or  eliminated  since  the 
individual  retired,  the  individual  will 
be  treated  as  if  he  or  she  had  been 
employed  at  their  retirement  grade  and 

nat  the  time  of  the  system  change, 
will  be  deemed  to  have  been  placed 
under  the  new  system  using  whatever 
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rules  would  have  been  applicable  at  that 
time.  This  will  only  apply  when  a  pay 
system  has  been  abolisned  or  modified, 
and  not  when  the  grade  and  step  of  a 
position  has  been  modified  subsequent 
to  retirement  by  reclassification  or  other 
action,  in  which  case  the  grade  and  step 
in  effect  at  the  time  of  retirement  will 
control. 

(iv)  If  using  the  above  rules  it  is  not 
possible  to  set  a  grade  and  step  for 
computing  the  current  rate  of  pay,  then 
if  possible  the  ciurent  rate  of  pay  will 
be  set  using  the  relative  position  in  the 
range  of  pay  applicable  to  the  position 
from  which  the  individual  retired.  For 
example,  if  at  the  time  of  retirement  the 
rate  of  pay  was  $75,000  in  a  range  from 
$70,000  to  $90,000.  for  all  future 
determinations,  the  current  rate  of  pay 
would  be  25%  up  the  new  pay  range 
from  the  bottom.  If  the  new  range  was 
$96,000  to  $120,000.  then  the  new 
current  rate  of  pay  would  be  $102,000 
($96,000  plus  0.25  times  $24,000 
($120,000  minus  $96,000)). 

(v)  In  those  cases,  such  as  of  some 
former  Congressional  staff  employees 
and  others  whose  pay  is  not  set  under 
a  formal  system,  where  none  of  the 
above  guidelines  will  yield  a  current 
rate  of  pay.  OPM  will  ascertain  the 
current  rate  of  pay  after  consultation 
with  the  former  employing  organization, 
or  successor  organization. 

(3)  For  aimuitants  retiring  from  the 
United  States  Postal  Service,  only  cost- 
of-living  allowances  subject  to  civil 
service  retirement  deductions  are 
included  in  determining  the  current  rate 
of  basic  pay  of  the  position  held  at 
retirement. 

(c)  Income.  Earning  capacity  for  the 
purposes  of  this  section  is  demonstrated 
by  an  annuitant's  ability  to  earn  post- 
retirement  income  in  a  calendar  year 
through  personal  work  efforts  or 
services.  The  total  amount  of  income 
from  all  sources  is  used  to  determine 
earning  capacity.  This  includes  income 
received  as  gross  wages  from  one  or 
more  employers,  net  earnings  from  one 
or  more  self-employment  endeavors, 
and  deferred  income  that  is  earned  in  a 
calendar  year.  In  determining  an 
annuitant's  income  for  a  calendar  year, 
the  following  considerations  apply: 

(1)  There  are  two  sources  of  mcome: 
wages  and  self-employment  income.  All 
income  which  is  subject  to  Federal 
employment  taxes  (i.e.,  social  security 
or  Medicare  taxes)  or  self-employment 
taxes  constitutes  earned  income.  In 
addition,  any  other  income  as  described 
in  this  section  also  constitutes  earned 
income.  The  determination  of  whether  a 
disability  annuitant  earns  wages  as  an 
emplo)ree  of  an  organization  or  earns 
income  as  a  self-employed  person  is 


based  on  the  usual  common  law  rules 
applicable  in  determining  the  existence 
of  an  employer-employee  relationship. 
Whether  the  relationship  exists  under 
the  usual  common  law  rules  will  be 
determined  by  OPM  after  the 
examination  of  the  particular  facts  of 
each  case. 

(2)  Income  earned  from  one  source  is 
not  offset  by  losses  from  another  source. 
Income  earned  as  wages  is  not  reduced 
by  a  net  loss  from  self-employment.  The 
net  income  from  each  self-employment 
endeavor  is  calculated  separately,  and 
the  income  earned  as  net  earnings  from 
one  self-employment  endeavor  is  not 
reduced  by  a  net  loss  from  another  self- 
employment  endeavor.  The  net  incomes 
from  each  separate  self-employment 
endeavor  are  added  together  to 
determine  the  total  amoimt  of  income 
from  self-employment  for  a  calendar 
year. 

(3)  Only  income  earned  from  personal 
work  efforts  or  services  is  considered  in 
determining  earning  capacity.  All  forms 
of  non-work-rehited  unearned  income 
are  excluded.  Paragraph  (f)  of  this 
section  includes  a  representative  list  of 
the  types  of  unearned  income  that  are 
not  considered. 

(4)  Income  earned  in  a  calendar  year 
may  only  be  reduced  by  certain  self- 
employment  business  expenses,  as 
provided  in  paragraph  (e)  of  this 
section;  job-connected  expenses 
incurred  because  of  the  disabling 
condition,  as  provided  in  paragraph  (g) 
of  this  section;  and  the  return  from 
investment  allowance,  as  provided  in 
paragraph  (h)  of  this  section.  Once 
earned,  income  cannot  be  reduced  by 
any  other  means.  Thus,  income  cannot 
be  lowered  by  such  means  as  leave  buy- 
back  provisions,  conversion  of  wages  for 
paid  time  to  leave  without  pay  or  a 
similar  non-paid  status,  reductions  in 
wages  attributable  to  cash  shortages  or 
product  losses,  etc. 

(5)  For  determining  annual  income 
from  wages  or  self-employment  or  both, 
income  is  earned  in  the  calendar  year 
the  annuitant  actually  renders  the 
personal  work  effort  or  service  and 
either  actually  or  constructively  receives 
the  remuneration,  except  as  provided 
under  paragraph  (c)(7)  of  this  section. 
For  this  purpose,  income  paid  on  a 
regular  basis  (i.e.,  on  a  weekly,  bi- 
weekly, monthly  or  similar  pay  period 
basis)  will  be  deemed  earned  in  the  year 
in  which  payment  is  made  in  the  regular 
course  of  business. 

(6)  Deferred  income  is  included  as 
income  in  the  calendar  year  in  which  it 
is  constructively  received.  Income  is 
constructively  received  when  it  is 
credited,  set  apart,  or  otherwise  made 
available  so  that  the  aimuitant  may 


draw  upon  it  at  any  time,  or  could  draw 
upon  it  during  the  calendar  year  if  the 
annuitant  had  given  notice  of  the  intent 
to  do  so.  Deferred  income  includes  all 
earnings,  whether  in  the  form  of  cash  or 
property  or  applied  to  provide  a  benefit 
for  the  employee,  which  are  subject  to 
the  disability  annuitant's  designation  or 
assignment.  Usually,  the  earnings  are  set 
aside  by  a  salary-reduction  agreement,  a 
deferred  compensation  arrangement,  or 
the  designation  of  specific  earnings 
amounts  towards  the  purchase  of  non- 
taxable employee  fringe  benefits.  Thus, 
any  earnings  for  which  the  individual 
has  the  opportunity  to  adjust  the 
amount  of  income  received  in  a 
calendar  year  by  controlling  the 
remuneration  of  voluntarily  giving  up 
the  right  to  control  the  remuneration, 
regardless  of  whether  a  written 
instrument  exists,  are  income  for 
earning  capacity  purposes. 

(7)  The  Internal  Revenue  Code 
provides  exceptions  to  the  general  rule 
on  constructive  receipt  for  certain 
deferred  compensation  plans  which,  by 
their  design,  defer  receipt  of  income  for 
Federal  employment  tax  purposes  as  of 
the  later  of  when  services  are  performed 
or  when  there  is  no  substantial  risk  of 
forfeiture  of  the  rights  to  such  amount. 
Even  though  these  special  deferred 
compensation  plans  defer  the 
constructive  receipt  of  the  income  for 
tax  purposes  to  future  years  beyond  the 
year  in  which  the  income  is  actually 
earned,  the  income  reflects  earning 
capacity.  Therefore,  employer 
contributions  and  employee  pa>Tnents 
to  these  special  deferred  compensation 
plans  are  considered  income  in  the 
calendar  year  in  which  the  services  are 
performed,  even  though  the  Internal 
Revenue  Code  may  exclude  these 
contributions  and  payments  from 
income  for  tax  purposes. 

(d)  Wages.  For  purposes  of  earning 
capacity  determinations,  the  term 
"wages"  means  the  gross  amount  of  all 
remuneration  for  services  performed  by 
an  employee  for  his  or  her  employer, 
unless  specifically  excluded  herein, 
before  any  deductions  or  withholdings. 

(1)  The  name  by  which  the 
remuneration  for  services  is  designated 
is  immaterial.  Remuneration  includes 
but  is  not  limited  to  one-time  or    . 
recurring — 

(i)  Base  salary  or  pay;  tips; 
commissions;  professional  fees; 
honoraria;  bonuses  and  gift  certificates 
of  any  tjrpe;  golden  parachute  payments; 
payments  for  any  non-work  periods, 
such  as  vacation,  hohday,  or  sick  pay; 
pay  advances;  overtime  pay;  severance 
pay:  dismissal  pay;  termination  pay;  and 
back  pay; 
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(ii)  Deferred  income,  within  the  ' 
meaning  of  paragraphs  [c)  (6)  and  (7]  of 
this  section,  or  other  employer 
cx>ntributions  or  payments  in  an 
arrangement  in  which  the  employee  has 
the  opportunity  (whether  exercised  or 
not)  to  adjust  income  by  recovering  the 
contributions  or  payments  during  the 
calendar  year  in  which  earned,  for 
general  discretionary  income  purposes; 

(iii)  Non-cash  wages  or  payment  of  in- 
kind  benefits,  such  as  shares  of  stock  in 
the  business,  real  or  personal  property, 
stock  in  trade,  inventory  items,  goods, 
lodging,  food,  and  clothing.  The 
valuation  for  all  non-cash  wages  or 
other  in-kind  benefits  is  determined  in 
a  manner  consistent  with  the  fair  value 
standards  that  appear  in  the  Social 
Security  Administration's  regulations  at 
20  CFR  404.1041(d). 

(2)  Any  amount  offeet  or  deducted 
under  5  U.S.C.  B344  is  treated  as  wages 
if  the  annuity  continues  while  the 
annuitant  is  reemployed  by  the  Federal 
Government. 

(3)  As  a  general  rule,  remuneration  as 
wages  does  not  include  any 
contribution,  payTnent,  benefits 
furnished,  or  service  provided  by  an 
emplov-er  in  any  of  the  following  areas: 

(i)  The  general  retirement  system 
established  by  the  employer  for  its 
employees,  usually  either  a  quahfled 
pension,  profit-sharing,  stock  bonus 
plan,  or  a  qiialified  annuity  contract 
plan: 

(ii)  Medical  or  hospitalization  health 
benefit  plans; 

(iii)  Life  insurance  plans: 

(iv)  Sickness  or  accident  disabibty 
pay  beyond  6  months  of  illness,  or 
workers'  compensation  payments: 

(v)  The  value  of  meals  and  lodgings 
provided  at  the  convenience  of  the 
employer; 

(vi)  Moving  expenses: 

(vii)  Educational  assistance  programs: 

(viii)  Dependent  care  assistance 
programs: 

(ix)  Scholarships  and  fellowship 
grants: 

(x)  De  minimis  fringe  benefits,  such  as 
items  of  merchandise  given  by  the 
employer  at  holidays  which  are  not 
readily  convertible  into  cash  and 
courtesy  discounts  on  company 
products  offiered  not  as  remuneration  for 
services  performed  but  as  a  means  of 
promoting  good  virill; 

(xi)  Qualified  group  legal  services 
plans: 

(xii)  Uniforms  and  tools  supplied  by 
the  employer.  Including  employer- 
provided  allowances  for  such  items,  for 
the  exclusive  use  by  the  employee  on 
the  job:  and 

(xiii)  Amounts  that  an  employer  pays 
the  individual  specificaily.  either  as 


advances  or  reimbursements,  for 
traveling  or  other  ordinary  and 
necessary  expenses  incurred,  or 
reasonably  expected  to  be  incurred  in 
the  employer's  business. 

(4)  However,  there  are  two  exceptions 
to  this  general  rule. 

(i)  When  it  is  provided  under 
circiunstances  in  which  either  a  salary 
reduction  t>r  deferral  agreement  is  used 
(whether  evidenced  by  a  written 
instrument  or  otherwise);  or 

(ii)  When  the  employee  had  the 
opportunity  (whether  exercised  or  not) 
to  elect  to  receive  the  cash  value, 
whether  in  the  form  of  money  or 
personal  or  real  property,  of  the 
employer-provided  amount  or  service. 

(e)  Self-employment  income.  (1)  Self- 
employment  income  is  the 
remuneration  that  is  received  as  an 
independent  contractor,  either  as 

(i)  A  sole  proprietor  of  a  business  or 
farm: 

(ii)  A  professional  in  one's  own 
practice:  or 

(iii)  A  member  of  a  partnership  or 
corporation,  as  these  terms  are  defined 
by  the  Internal  Revenue  Code,  and 
regardless  of  whether  the  business 
entity  is  operated  for  profit. 

(2)  The  term  "net  earnings"  from  self- 
employment  in  a  business  enterprise 
means  the  gross  revenue  to  the  business 
endeavor  Erom  all  sources  before  any 
other  deductions  or  withholdings, 
minus 

(i)  Allowable  business  expenses,  as 
provided  in  paragraph  (e)(3)  of  this 
section: 

(ii)  Any  )ab-connected  disability 
expenses,  as  provided  in  paragraph  (g) 
of  this  section;  and 

(iii)  Any  return  from  investment 
allowance,  as  provided  in  paragraph  (b) 
of  this  section. 

(3)  Certain  expenses  of  a  self- 
employed  business  entity  may  be  offset 
from  the  gross  revenue  from  all  sources 
of  that  self-employed  business  in 
determining  the  amount  of  net  earnings 
for  a  particular  calendar  year.  Expenses 
which  may  be  deducted  are  only  those 
items  and  costs  which  are  permitted  by 
the  Internal  Revenue  Code  for  income 
tax  purposes  as  ordinary  and  necessary 
to  the  operation  of  the  business. 
However,  expenses  incurred  on  behalf 
of  the  disability  annuitant  may  not  be 
deducted,  regardless  of  whether  they  are 
permitted  by  the  Internal  Revenue  Code. 
The^  expenses  that  are  incurred  but 
cannot  be  deducted  include  the  costs  for 
wages  paid  to  the  individual,  interest 
earnings,  guaranteed  pa>'TnentB. 
dividends.  emplo)-ee  benefits,  pension 
plans,  and  salary  reduction  or  deferral 
plans.  Also,  self-employed  disability 
annuitants  may  not  deduct  the  costs  of 


other  withdrawals  or  expenses  which 
are  not  used  solely  for  business 

Eurposes.  Examples  ol  items  that  cannot 
e  deducted  if  used  at  all  for  personal 
use  by  the  self-employed  dis^ility. 
annuitant  include  personal  property 
items,  sucii  as  automobiles  and  boats: 
real  property,  such  as  vacation  property 
or  residences:  and  memberships,  dues, 
or  fees  for  professional  associations  or 
public  or  private  organizations  or  clubs. 

(4)  Fees  paid  to  an  annuitant  as  a 
director  of  a  corporation  are  a  part  of  net 
earnings  fro.Ti  self-employment. 

(0  Income  not  included.  Other  types 
of  income  not  considered  in 
determining  earning  capacity  include— 

(1)  Investment  income,  sucii  as 
interest  or  dividends  from  savings 
accounts,  slocks,  personal  loans  or 
home  mortgages  held,  unless  the 
disability  annuitant  receives  the  return 
from  capital  investment  in  the  course  of 
his  or  her  trade  or  business: 

(2)  Capital  gains  from  sales  of  real  or 
personal  property  that  the  disability 
annuitant  owns,  unless  received  in  the 
course  of  his  or  her  trade  or  business: 

(3)  Rents  or  royalties,  unless  received 
in  the  course  of  his  or  her  trade  or 
business; 

(4)  Distributions  from  pension  plans, 
annuity  plans.  Individual  Retirement 
Accounts  (IRA's).  Simplified  Employee 
Benefit-IRA's  (SEP-IRA's).  Keogh 
Accounts,  employee  stock  ownership 
plans,  profit  sharing  plans,  or  deferred 
income  payments  that  are  received  by 
the  annuitant  in  any  year  after  the 
calendar  year  in  which  the  funds  were 
contributed  to  the  plan: 

(5)  Income  earned  before  the 
commencing  date  of  civil  service 
retirement  annuity  payments; 

(6)  Scholarships  or  fellowships; 

(7)  Proceeds  from  life  insurance, 
inheritances,  estates,  trusts, 
endowments,  gifts,  prizes,  awards, 
gambling  or  lottery  winnings,  and 
amounts  received  in  court  actions 
vAether  by  verdict  or  settlement,  imless 
received  in  the  course  of  their  trade  or 
business; 

(8)  Unemployment  compensation 
under  State  or  Federal  law, 
supplemental  unemployment  benefits, 
or  workers'  coraoensation: 

(9)  Alimony,  (mild  support,  or 
separate  maintenance  payments 
received: 

(10)  Pay  for  jury  duty;  and 

(11)  Entitlement  payments  from  other 
Federal  agencies,  such  as  benefits  from 
the  Social  Security  Administration  or 
die  Veterans  Administration.  Railroad 
Retirement  System  retirement  pay.  or 
military  retirement  pay. 

(g)  folxonnected  expenses  incurred 
because  of  the  disabling  condition  maj 
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be  deducted  from  income.  (1)  Job- 
connected  expenses  deductible  from 
income  for  purposes  of  determining 
earning  capacity  are  those  expenses  that 
are  primarily  for  and  essential  to  the 
annuitant's  occupation  or  business  and 
are  directly  connected  with  or  result 
from  the  disability  for  which  the 
disability  annuity  was  allowed. 

(2)  The  determination  of  whether  a 
job-connected  expense  may  be  deducted 
from  income  is  governed  by  the 
following  considerations: 

(i)  The  expense  must  be  directly 
attributable  to  the  disability  and  must  be 
one  which  would  not  have  been 
incurred  in  the  absence  of  the  annuitant 
working  in  his  or  her  business  or 
occupation.  Expenses  incurred  for  the 
preservation  of  the  annuitant's  health, 
alleviation  of  his  or  her  physical  or 
mental  discomfort,  or  other  expenses  of 
an  employed  person  cannot  be 
deducted. 

(ii)  The  disability  must  be  of  such 
severity  that  it  requires  the  annuitant  to 
use  special  means  of  transportation, 
services,  or  equipment  to  perform  the 
duties  of  the  occxipation  or  business. 
Examples  of  such  disabilities  include 
blindness,  paraplegia,  multiple 
sclerosis,  and  cerebral  hemorrhage. 
Claims  involving  transportation  or 
equipment  may  be  deducted  only  in  the 
amount  normally  allowed  for  business 
expenses  or  as  depreciation  by  the 
Internal  Revenue  Service  for  Federal 
income  tax  purposes. 

(iii)  Claims  involving  services 
performed  by  a  family  member  or  other 
individual  directly  employed  by  the 
annuitant  may  be  deducted  only  if  a 
true  employer-employee  relationship 
exists  between  the  annuitant  and  the 
employed  individual,  and  the  amount 
claimeid  as  en  expense  does  not  exceed 
the  local  market  rate  of  payment  to 
.  individuals  who  provide  similar 
services.  It  is  the  responsibiUty  of  the 
annuitant  to  provide  evidence 
demonstrating  that  an  employer- 
employee  relationship  exists,  and  what 
the  local  market  rate  is  for  such  services. 
For  the  purpose  of  this  paragraph,  to 
establish  that  a  true  employer-employee 
relationship  exists,  the  annuitant  must 
provide  evidence  that  all  statutorily 
mandated  employment  requirements  are 
met,  including  (but  not  limited  to) 
income  tax  withholdings,  FICA  tax 
deductions  and  payments,  and 
unemployment  insurance.  If  the 
annuitant  fails  to  provide  evidence  of 
the  local  market  rate  for  such  services, 
payments  may  be  deducted  only  if  the 
amount  claimed  does  not  exceed  the 
Federal  minimum  hourly  rate  in  eRect 
on  December  31  of  the  calendar  year  in 
which  claimed.  Absent  evidence  that  it 


is  customary  and  regular  practice  in  the 
local  labor  market  lo  woi^  more  hours 
per  week,  payment  may  not  be  deducted 
for  services  provided  by  an  individual 
in  excess  of  40  hours  a  week. 

(3)  A  job-connected  expense  can  be 
deducted  only  in  Lie  calendar  year  in 
which  paid. 

(4j  Claims  for  items  used  for  both 
personal  and  job-related  purposes  may 
be  deducted  only  by  the  prorated 
amount  attributable  to  the  job-related 
use. 

(5)  A  job-connected  expense  may  not 
be  deducted  from  income  from  self- 
employment  if  the  expense  has  already 
been  deducted  as  a  business  expense. 

(6)  It  is  the  responsibility  of  tne 
annuitant  claiming  job-connected 
expense  to  provide  adequate 
documentation  to  substantiate  the 
amount  claimed.  Adequate 
documentation  will  generally  include 
the  following  information: 

(i)  Written  recommendation  of  a 
physician,  vocational  rehabihtation 
specialist,  occupational  health  resource 
specialist,  or  other  similar  professional 
specialist  that  the  retiree  should  use  the 
transportation,  services,  or  equipment; 

(ii)  A  description  of  the  item  and  an 
explanation  of  its  use  by  the  annuitant 
in  the  perfonnance  of  his  or  her 
occupation  or  business; 

(iii)  A  copy  of  the  receipt  of  purchase, 
bill  of  sale,  or  leasing  agreement  for  the 
item  claimed  mth  the  date,  duration  of 
the  agreement,  and  agreed  upon  price 
clearly  specified; 

(iv)  A  complete  supporting  - 
explanation  of  how  the  amount  claimed 
for  the  job-connected  expense  has  been 
calculated;  and 

(v)  An  explanation  of  the 
circumstances  and  calculation  of  the 
prorated  cost  of  the  item  if  used  for  both 
personal  and  business  use. 

(h)  Return  from  investment  allowance. 
A  disability  annuitant  may  reduce  the 
net  earnings  from  a  self-employed 
business  endeavor  (adjusted  for  any 
interest  paid  on  borrowed  capital)  by  6 
percent  of  his  or  her  capital  investment 
in  that  business,  owned  or  borrowed. 
The  capital  investment's  value  is  its  fair- 
market  value  as  of  December  31  of  the 
year  for  which  the  income  is  being 
reported. 

(i)  Requirement  to  report  income.  All 
disability  annuitants  who.  on  December 
31  of  any  calendar  year,  are  under  age 
60  must  report  to  OPM  their  income 
from  wages  or  self-employment  or  both 
for  that  calendar  year.  Each  year  as  early 
as  possible,  OPM  will  send  a  form  to 
annuitants  to  use  in  reporting  their 
income  from  the  previous  calendar  year. 
The  form  specifies  the  date  by  which 
OPM  must  receive  the  report  OPM  will 


determine  entitlement  to  continued 
annuity  on  the  basis  of  the  report.  If  an 
annuitant  foils  to  submit  the  report. 
OPM  may  stop  annuity  payments  until 
it  receives  the  report. 

§831.1210    Annuity  rights  aftsr  a  disabUity 
annuity  terminatea. 

(a)  An  individual  is  entitled  to  an 
immediate  annuity  when  the  disability 
annuity  stops  because  of  recovery  or 
restoration  to  earning  capacity  if  the 
individual  is  not  reemployed  in  a 
position  subject  to  civil  service 
retirement  coverage  and — 

(1)  Is  at  least  age  50  when  the 
disability  annuity  stops  and  had  20  or 
more  years  of  service  at  the  time  of 
retirement  for  disability;  or 

(2)  Had  25  or  more  years  of  service  at 
the  time  of  retirement  for  disability 
regardless  of  age. 

(b)  An  individual  whose  annuity 
stops  because  of  recovery  or  restoration 
to  earning  capacity  and  who  is  not 
eligible  for  an  immediate  annuity  under 
paragraph  (a)  of  this  section,  is  eligible 
for  a  deferred  annuity  upon  reaching  age 
62. 

(c)  The  disability  annuity  of  an 
individual  whose  annuity  stopped 
because  of  recovery  or  restoration  to 
earning  capacity  may  be  reinstated 
under  §  831.1212  of  this  part. 

§831.1211    RaemploynMntofdJaabUtty 
annuHanta. 

(a)  An  agency  may  reemploy  a 
disability  annuitant  in  any  position  for 
which  he  or  she  qualifies.  The 
employing  agency  must  notify  OPM  of 
the  reemployment,  including  in  the 
notification  the  nature  of  the  position, 
the  type  of  appointment,  and  the  rate  of 
basic  pay.  The  employing  agency  must 
give  OPM  similar  notification  when — 

(1)  A  reemployed  disability  annuitant 
is  conv'erted  from  a  temporary  or  term 
appointment  to  a  permanent 
appointment;  and 

(2)  A  reemployed  disability  annuitant 
with  a  permanent  appointment  is 
promoted  to  a  position  at  the  same  grade 
or  pay  level  as  that  held  at  retirement 

(b)  When  a  disability  annuitant  whom 
OPM  has  found  recovered  from 
disability,  or  restored  to  earning 
capacity,  is  reemployed  while  still 
entitled  to  disabihty  annuity.  OPM  will 
terminate  the  annuity  effective  on  the 
date  of  reemployment 

(c)  When  a  disabihty  annuitant  who 
has  not  been  found  recovered  from 
disability  or  restored  to  earning  capacity 
is  reemployed,  the  employing  agency 
must  offset  the  pay  of  the  disability 
annuitant  by  the  amount  of  annuity 
allocable  to  the  period  of  reentployment. 
unless  the  annuitant  is  exempted  from 
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this  requirement  under  the  provisions  of 
5  U.S.C.  8344(i). 

(d)  0PM  may  review  the  notification 
of  reemployment  and  order  a 
reevaluation  under  §  831.1208  of  this 
part,  as  it  finds  appropriate.  In 
connection  with  the  reevaluation 
process,  the  employing  agency  and/or 
the  employee  may  submit  medical 
documentation. 

(e)  When  a  reemployed  disability 
annuitant  is  found  recovered  from 
disability  or  restored  to  earning 
capacity,  0PM  will  terminate  the 
annuity  effective  on  the  first  day  of  the 
month  following  the  month  in  which 
the  recovery  or  restoration  finding  is 
made,  notify  the  agency  of  its  finding, 
and  instruct  the  agency  to  cease 
reducing  pay  by  the  amount  of  annuity 
allocable  to  the  period  of  reemployment. 
If  the  appointment  is  subject  to 
retirement  deductions,  OPM  will 
instruct  the  agency  to  commence 
retirement  deductions. 

(f)  A  disability  retirement  annuity 
awarded  to  a  former  National  Guard 
technician  under  the  provisions  of  5 
U.S.C.  8337(h).  in  addition  to  being 
subject  to  §  831.1209  of  this  part,  will 
terminate  when — 

(1)  An  agency  hires  the  annuitant;  or 

(2)  The  annuitant  declines  an  offer  of 
employment  with  an  agency  that  is  in 
the  same  commuting  area  and  at  the 
same  grade  or  pay  level  as  the  position 
from  which  the  annuitant  retired. 

1831.1212    Reinstatement  of  dlMbilKy 
annuity. 

(a)  When  a  disabihty  annuity  stops, 
the  individual  must  again  prove  that  be 
or  she  meets  the  eligibility  requirements 
in  order  to  have  the  annuity  reinstated. 

(b)  When  a  recovered  disability 
annuitant  under  age  62  whose  annuity 
was  terminated  because  he  or  she  was 
found  recovered  on  the  basis  of  medical 
evidence  (§  831.1208(b)).  is  not 
reemployed  in  a  position  subject  to  civil 
service  retirement  coverage,  and.  based 
on  the  results  of  a  current  medical 
examination,  OPM  finds  that  the 
individual's  medical  condition  has 
worsened  since  the  finding  of  recovery 
and  that  the  original  disability  on  which 
retirement  was  based  has  recurred,  OPM 
will  reinstate  the  disability  annuity.  The 
right  to  the  reinstated  annuity  begins 
with  the  date  of  the  medical 
examination  showing  that  the  disability 
reoirred. 

(c)  OPM  will  reinstate  the  disability 
annuity  of  a  recovered  disability 
annuitant  under  age  62  whose  annuity 
was  terminated  because  he  or  she  was 
found  recovered  on  the  basis  of  Federal 
reemployment  ($  831.1208(c))  when — 


(1)  The  results  of  a  current  medical 
examination  show  that  the  disabling 
medical  condition  that  was  the  basis  of 
the  disability  retirement  continues  to 
exist;  and 

(2)  Within  1  year  after  the  date  of 
reemployment,  this  medical  condition 
has  again  caused  the  individual  to  be 
unable  to  provide  useful  and  efficient 
service,  and  the  employee  has  been — 

(i)  Separated  and  not  reemployed  in  a 
position  subject  to  civil  service 
retirement  coverage;  or 

(ii)  Placed  in  a  position  that  results  in 
a  reduction  in  grade  or  pay  below  the 
grade  from  which  the  individual  retired, 
or  in  a  change  to  a  non-permanent 
position.  The  right  to  the  reinstated 
annuity  begins  with  the  date  of  the 
medical  examination  showing  that  the 
disabling  medical  condition  continues 
to  exist,  but  not  earlier  than  the  first  day 
after  separation,  or  the  effective  date  of 
the  placement  in  the  position  which 
results  in  a  reduction  in  grade  or  pay  or 
change  to  a  non-permanent  position. 

(d)  When  a  recovered  disaoility 
annuitant  under  age  62  whose  annuity 
was  terminated  because  he  or  she  was 
foiuid  recovered  on  the  basis  of  a 
voluntary  request  (§  831.1208(e)),  is  not 
reemployed  in  a  position  subject  to  civil 
service  retirement  coverage,  and,  based 
on  the  results  of  a  current  medical 
examination,  OPM  finds  that  the 
disability  has  recurred,  OPM  will 
reinstate  the  disability  annuity.  The 
right  to  the  reinstated  annuity  begins 
with  the  date  of  the  medical 
examination  showing  that  the  disability 
recurred,  but  not  earlier  than  1  year 
before  the  date  the  request  for 
reinstatement  is  received  by  OPM. 

(e)  When  a  disability  annuitant  whose 
earning  capacity  has  been  restored  but 
who  is  not  reemployed  in  a  position  in 
which  he  or  she  is  subject  to  civil 
service  retirement  coverage,  and  who 
(except  in  the  case  of  a  National  Guard 
technician  whose  annuity  was  awarded 
under  5  U.S.C.  8337(h)).  has  not 
recovered  from  the  disabihty  for  which 
retired,  loses  his  or  her  earning  capacity, 
as  determined  by  OPM,  before  reaching 
age  62.  OPM  will  reinstate  the  disability 
annuity.  The  reinstated  annuity  is 
payable  from  January  1  of  the  year 
following  the  calendar  year  in  which 
earning  capacity  was  lost.  Earning 
capacity  is  lost  if.  during  any  calendar 
year,  the  individual's  income  bom 
wages  or  self-employment  or  both  is  less 
than  80  percent  of  the  current  rate  of 
basic  pay  of  the  position  held  at 
retirement. 

(0  A  reinstated  annuity  is  the  same 
type  as  the  original  annuity  and  is  paid 
at  the  rate  of  annuity  to  which  the 
annuitant  was  entitled  on  the  date  his 


or  her  disability  annuity  was  last 
discontinued. 

(g)  Reinstatement  of  the  disability 
annuity  ends  the  right  to  any  other 
annuity  based  on  the  same  service, 
unless  the  annuitant  makes  a  written 
election  to  receive  the  other  annuity 
instead  of  the  disability  annuity. 

(h)  When  OPM  reinstates  an 
employee's  disability  annuity,  the 
agency  must  offset  the  employee's  pay 
by  the  amount  of  annuity  allocable  to 
the  period  of  employment,  unless  the 
annuitant  is  exempted  from  this 
requirement  under  the  provisions  of  5 
U.S.C.  8344(i).  The  offset  begins  on  the 
date  of  OPM's  determination  of 
ehgibiUty  for  reinstatement.  OPM  must 
reduce  any  retroactive  payment  of 
annuity  for  a  period  of  employment 
with  an  agency  before  that  date  by  the 
amount  of  pay  earned  during  that 
period. 

(i)  When  an  individual's  annuity  is 
terminated  upon  reemployment  (subject 
to  subchapter  HI  of  chapter  83.  title  5. 
United  States  Code),  OPM  must 
determine  the  individual's  future 
annuity  rights  under  the  law  in  effect  at 
the  date  of  his  or  her  subsequent 
separation.  If.  upon  separation  from 
such  reemployment,  the  individual  does 
not  meet  the  eligibiUty  requirements 
xmder  subchapter  III  of  chapter  83,  title 
5.  United  States  Code,  for  title  to 
annuity  based  on  such  separation,  OPM 
will  resume  payment  of  the  terminated 
annuity  at  the  rate  last  payable,  unless 
payment  is  otherwise  barred. 

$831.1213    Administrative  review  of  OPM 
decisions.   ^ 

The  right  to  administrative  review  of 
an  initial  decision  of  OPM  is  set  forth 
in  §  831.109  of  this  part.  The  right  to 
appeal  a  final  decision  of  OPM  to  the 
Merit  Systems  Protection  Board  is  set 
forth  in  §  831.110  of  this  part. 

IFR  Doc.  93-23091  Filed  9-21-93;  8:45  am] 
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DEPARTMENT  OF  AGRICULTURE 

Animal  and  Plant  Health  Inspection 
Service 

7  CFR  Part  301 
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Mediterranean  Fruit  Ry;  Addition  to 
the  Quarantined  Areas 

AGENCY:  Animal  and  Plant  Health 
Inspection  Service.  USDA. 
ACTION:  Interim  rule  and  request  for 
comments. 
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SUMMARY:  We  are  amending  the 
Mediterranean  fruit  fly  regulations  by 
adding  new  portions  of  Los  Angeles  and 
Orange  Counties,  CA.  and  an  area  in  San 
Bernardino  County.  CA,  to  the  list  of 
quarantined  areas.  This  action  is 
necessary  on  an  emergency  basis  to 
prevent  the  spread  of  the  Mediterranean 
fruit  fly  into  noninfested  areas  of  the 
United  States. 

DATES:  Interim  rule  effective  September 
15. 1993.  Consideration  wrill  be  given 
only  to  comments  received  on  or  before 
November  22, 1993. 
ADDRESSES:  Please  send  an  original  and 
three  copies  of  your  comments  to  Chief. 
Regulatory  Analysis  and  Development, 
PPD,  APHIS.  USDA.  room  804.  Federal 
Building,  6505  Belcrest  Road.  « 

Hyattsville,  MD  20782.  Please  state  that 
your  comments  refer  to  Docket  No.  91- 
155-7.  Comments  received  may  be 
inspected  at  USDA,  room  1141.  South 
Building,  14th  Street  and  Independence 
Avenue  SW..  Washington.  DC.  between 
8  a.m.  and  4:30  p.m..  Monday  through 
Friday,  except  holidays.  Persons 
wishing  to  inspect  comments  are 
encouraged  to  call  ahead  on  (202)  690- 
2817  to  facilitate  entry  into  the 
comment  reading  room. 
FOR  FURTHER  INFOAMATKm  CONTACT:  Mr. 
Michael  B.  Stefan.  Operations  Officer. 
Domestic  and  Emergency  Operations. 
PPQ,  APHIS.  USDA.  room  640,  Federal 
Building.  6505  Belcrest  Road, 
Hyattsville.  MD  20782.  (301)  436-8247. 

SUPPLEMENTARY  INFORMATION: 


Background 

The  Mediterranean  fruit  fly,  Ceratitis 
capitata  (Wiedemann),  is  one  of  the 
world's  most  destructive  pests  of 
numerous  fruits  and  vegetables.  Tlie 
Mediterranean  fruit  fly  (Medfly)  can 
cause  serious  economic  losses.  Heavy 
infestations  can  cause  complete  loss  of 
crops,  and  losses  of  25  to  50  percent  are 
not  uncommon.  The  short  life  cycle  of 
this  pest  permits  the  rapid  development 
of  serious  outbreaks. 

We  established  the  Mediterranean 
fruit  fly  regulations  (7  CFR  301.78 
through  301.78-10;  referred  to  below  as 
the  regulations),  and  quarantined  the 
Hancock  Park  area  of  Los  Angeles 
County.  CA,  in  an  interim  rute  effective 
on  November  5. 1991.  and  published  in 
the  Federal  Register  on  November  13. 
1991  (56  FR  57573-57579.  Docket  No. 
91-155).  The  regulations  impose 
restrictions  on  the  interstate  movement 
of  regulated  articles  from  quarantined 
areas  in  order  to  prevent  the  spread  of 
the  Medfly  to  noninfested  areas  of  the 
United  States.  We  have  published  a 
series  of  interim  rules  amending  these 
regulations  by  adding  or  removing 


certain  portions  of  Los  Angeles.  Santa 
Clara.  (Grange,  ard  San  Diego  Counties, 
CA.  from  the  list  of  quarantined  areas. 
Amendments  affecting  California  were 
made  effective  on  September  10.  and 
November  12, 1992;  and  on  January  19. 
July  16,  and  August  3. 1993  (57  FR 
42485-42486,  Docket  No.  91-155-2;  57 
FR  54166-54169,  Docket  No.  91-155-3; 
58  FR  6343-6346.  Docket  No.  91-155- 
4:  58  FR  39123-39124.  Docket  No.  91- 
155-5;  58  FR  42489-42491.  Docket  No. 
91-155-6). 

Recent  trapping  surveys  by  inspectors 
of  California  State  and  county  agencies 
and  by  inspectors  of  the  Animal  and 
Plant  Health  Inspection  Service  (APHIS) 
have  revealed  that  additional 
infestations  of  Medfly  have  been 
discovered  in  the  Rosemead  area  of  Los 
Angeles  County.  CA,  in  the  Westminster 
area  of  Orange  County.  CA.  and  in  the 
Ontario  area  of  San  Bernardino.  CA. 

The  regulations  in  §301.78-3  prox-ide 
that  the  Administrator  of  APHIS  will  list 
as  a  quarantined  area  esch  State,  or  each 
portion  of  a  State,  in  which  the  Medfly 
has  been  found  by  an  inspector,  in 
which  the  Administrator  has  reason  to 
believe  that  the  Medfly  is  present,  or 
that  the  Administrator  considers 
necessary  to  regulate  because  of  its 
inseparability  for  quarantine 
enforcement  purposes  from  localities  in 
which  the  Medfly  has  been  found. 

In  accordance  with  these  criteria  and 
the  recent  Medfly  finding  described 
above,  we  are  amending  §  301.78-3  by 
expanding  the  area  which  extends 
through  Los  Angeles  and  Orange 
Counties  with  the  addition  of  an  area  of 
approximately  21  square  miles  in  Los 
Angeles  County  and  an  area  of 
approximately  66  square  miles  in 
Orange  County:  and,  we  are  designating 
as  quarantined  an  area  comprised  of 
approximately  72  square  miles  in  Los 
Angeles  and  San  Bemirdino  Counties. 
The  new  quarantined  areas  are  as 
follows: 

Los  Angeles  County 

That  portion  of  Los  .\ngeles  County  in 
the  Rosemead  area  bounded  by  a  line 
drawn  as  follows:  Beginning  at  the 
intersection  of  Intnstate  Highway  605 
and  State  Highway  60;  then,  west  along 
State  Highway  60  to  its  intersection 
with  Interstate  Highway  710;  then,  north 
along  Interstate  Highway  710  to  its 
intersection  with  Interstate  Highway  10; 
then,  east  along  Interstate  Highway  10  to 
its  intersection  with  Interstate  Highway 
605;  then,  south  along  Interstate 
Highway  605  to  the  point  of  beginning. 

Orange  County 

That  portion  of  Orange  County  in  the 
Westminster  area  bounded  by  a  line 


drawn  as  follows:  Beginning  at  the 
intersection  of  Katella  Avenue  and 
Valiey  View  Street;  then,  south  along 
Valley  View  Street  to  its  intersection 
with  Bolsa  Chica  Road;  then,  south 
along  Bolsa  Chica  Road  to  its 
intersection  with  Bolsa  Chica  Street; 
then,  south  along  Bolsa  Chica  Street  to 
its  intersection  with  Los  Patos  Avenue; 
then,  southeast  from  this  intersection 
along  an  imaginary  line  to  the 
intersection  of  East  Garden  Grove 
Wintersburg  Channel  and  the  Bolsa 
Chica  Ecological  Reserve  Boundary; 
then,  southeast  along  the  Bolsa  Chica 
Ecological  Reserve  Boundary  to  its 
intersection  with  Elhs  Avenue:  then, 
east  along  this  Ellis  Avenue  to  its 
intersection  with  Edwards  Street;  then. 
south  along  Edwards  Street  to  its 
intersection  with  Garfield  Avenue;  then, 
east  along  Garfield  Avenue  to  its 
intersection  with  North  Golden  West 
Street;  then,  south  along  North  Golden 
West  Street  to  its  intersection  with 
Yorktown  Avenue;  then,  east  along 
Yorktown  Avenue  to  its  intersection 
with  Main  Street;  then,  south  along 
Main  Street  to  its  intersection  with 
Adams  Avenue;  then,  east  along  Ada-iis 
Avenue  to  its  intersection  with  Fairview 
Road:  then,  north  along  Fairview  Road 
to  its  intersection  with  Fairview  Street; 
then,  north  along  Fairview  Street  to  its 
intersection  with  Garden  Grove 
Boulevard;  then,  west  along  Garden 
Grove  Boulevard  to  its  intersection  with 
Haster  Street;  then,  north  along  Haster 
Street  to  its  intersection  with  Chapman 
Avenue;  then,  west  along  Chapman 
Avenue  to  its  intersection  with  West 
Street,  then,  north  along  West  Street  to 
its  intersection  with  Katella  Avenue; 
then,  west  along  Katella  Avenue  to  the 
point  of  beginning. 

Los  Angeles  and  San  Bernardino 
Counties 

That  portion  of  the  counties  in  the 
Ontario  area  bounded  by  a  line  dravm 
as  follows;  Beginning  at  the  intersection 
of  College  Way  and  State  Highway  30 
(Base  Line  Road);  then,  east  along  State 
Highway  30  to  its  intersection  with 
Camelian  Street;  then,  south  along 
Camelian  Street  to  its  intersection  with 
Vineyard  Avenue;  then,  south  along 
Vineyard  Avenue  to  its  intersection 
with  Holt  Boulevard:  then,  west  along 
Holt  Boulevard  to  its  intersection  %vith 
Grove  Avenue;  then,  south  along  Grove 
Avenue  to  its  intersection  with  Mission 
Boulevard;  then,  southeast  along 
Mission  Boulevard  to  its  intersection 
with  Vineyard  Avenue;  then,  southeast 
along  Vineyard  Avenue  to  its 
intersection  with  Riverside  Drive:  then, 
west  along  Riverside  Drive  to  its 
intersection  with  Walker  Avenue;  then. 
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south  along  Walker  Avenue  to  its 
intersection  with  Eucalyptus  Avenue; 
then,  west  along  Eucalyptus  Avenue  to 
its  intersection  with  State  Highway  83 
(Euclid  Avenue);  then,  south  along  State 
Highway  83  to  its  intersection  with 
Kimball  Avenue;  then,  west  along 
Kimball  Avenue  to  its  intersection  with 
El  Prado  Road;  then,  northwest  along  El 
Prado  Road  to  its  intersection  with 
Central  Avenue;  then,  southwest  along 
Central  Avenue  to  its  intersection  with 
State  Highway  71;  then,  northwest  along 
State  Highway  71  to  its  intersection 
with  Garey  Avenue;  then  north  along 
Carey  Avenue  to  its  intersection  with 
College  Way;  then,  northeast  along 
College  Way  to  the  point  of  beginning. 

Emergency  Action 

The  Administrator  of  the  Animal  and 
Plant  Health  Inspection  Service  has 
determined  that  an  emergency  exists 
that  warrants  publication  of  this  interim 
rule  without  prior  opportunity  for 
public  comment.  Immediate  action  is 
necessary  to  prevent  the  Mediterranean 
fruit  fly  from  spreading  to  noninfested 
areas  of  the  United  States. 

Because  prior  notice  and  other  public 
procedures  with  respect  to  this  action 
are  impracticable  and  contrary  to  the 
public  interest  under  these  conditions, 
we  find  good  cause  under  5  U.S.C  553 
to  make  it  effective  upon  signature.  We 
will  consider  comments  that  are 
received  within  60  days  of  publication 
of  this  rule  in  the  Federal  Register. 
After  the  comment  period  closes,  we 
will  publish  another  document  in  the 
Federal  Register.  It  will  include  a 
discussion  of  any  comments  we  receive 
and  any  amendments  we  are  making  to 
the  rule  as  a  result  of  the  comments. 

Executiye  Order  12291  and  Regulatory 
Flexibility  Act 

We  are  issuing  this  rule  in 
conformance  with  Executive  Order 
12291.  and  we  have  determined  that  it 
is  not  a  "major  rule."  Based  on 
information  compiled  by  the 
Department,  we  have  determined  that 
this  rule  will  have  an  eH'ect  on  the 
economy  of  less  than  $100  million;  will 
not  cause  a  major  increase  in  costs  or 
prices  for  consumers,  individual 
industries.  Federal,  State  or  local 
government  agencies,  or  geographic 
regions;  and  will  not  cause  a  significant 
adverse  effect  on  competition, 
employment,  investment,  productivity, 
innovation,  or  on  the  ability  of  United 
States-based  enterprises  to  compete 
with  foreign-based  enterprises  in 
domestic  or  export  markets. 

For  this  action,  the  Office  of 
Management  and  Budget  has  waived  the 


review  process  required  by  Executive 
Order  12201. 

This  interim  rule  affects  the  interstate 
movement  of  regulated  articles  from  the 
Rosemead  area  of  Los  Angeles  County, 
CA,  the  Westminster  area  of  Orange 
County.  CA,  and  the  Ontario  area  of  Los 
Angeles  and  San  Bernardino  Counties, 
CA.  There  are  approximately  961  small 
entities  that  could  be  affected,  including 
526  retail/wholesale  fruit  sellers,  204 
nurseries.  8  distributor/wholesalers.  1 
farmers'  market.  41  growers,  2  packers. 
3  processors,  6  community  gardens,  166 
mobile  vendors,  and  4  swapmeets. 

These  small  entities  comprise  less 
than  1  percent  of  the  total  number  of 
similar  small  entities  operating  in  the 
State  of  California.  In  addition,  most  of 
these  small  entities  sell  regulated 
articles  primarily  for  local  intrastate,  not 
interstate,  movement  and  the  sale  of 
these  articles  would  not  be  affected  by 
this  interim  regulation. 

The  effect  on  those  few  small  entities 
that  do  move  regulated  articles 
interstate  from  parts  of  the  quarantined 
area  will  be  minimized  by  the 
availability  of  various  treatments  that,  in 
'nost  cases,  will  allow  these  small 
entities  to  move  regulated  articles 
interstate  with  very  little  additional 
cost.  Also,  many  of  these  entities  sell 
other  items  in  addition  to  the  regulated 
articles  so  that  the  effect,  if  any,  of  this 
regulation  on  these  entities  should  be 
minimal.  Further,  the  number  of 
affected  entities  is  small  compared  with 
the  thousands  of  small  entities  that 
move  these  articles  interstate  from 
nonquarantined  areas  in  California  and 
other  States. 

Under  these  circumstances,  the 
Administrator  of  the  Animal  and  Plant 
Health  Inspection  Service  has 
determined  that  this  action  will  not 
have  a  significant  economic  impact  on 
a  substantial  number  of  small  entities. 

Executive  Order  12372 

This  program/activity  is  Usted  in  the 
Catalog  of  Federal  Domestic  Assistance 
under  No.  10.025  and  is  subject  to 
Executive  Order  12372,  which  requires 
intergovernmental  consultation  with 
State  and  local  officials.  (See  7  CFR  part 
3015,  subpart  V.) 

Executive  Order  12778 

This  rule  has  been  reviewed  under 
Executive  Order  12778.  Civil  Justice 
Reform.  This  rule:  (1)  Preempts  all  State 
and  local  laws  and  regulations  that  are 
inconsistent  with  this  rule;  (2)  has  no 
retroactive  effect;  and  (3)  does  not 
reauire  administrative  proceedings 
beiore  parties  may  Hie  suit  in  court 
challenging  this  rule. 


National  Environmental  Policy  Act 

An  environmental  assessment  and 
finding  of  no  significant  impact  have 
been  prepared  for  this  rule.  The 
assessment  provides  a  basis  for  our 
conclusion  that  implementation  of 
integrated  i>est  management  to  achieve 
eradication  of  the  Medfly  would  not 
have  a  significant  impact  on  human 
health  and  the  natural  environment. 

The  environmental  assessment  and 
finding  of  no  significant  impact  were 
prepared  in  accordance  witn:  (1)  The 
National  Environmental  Policy  Act  of 
1969  (NEPA)  (42  U.S.C.  4321  et seq).  (2) 
Regulations  of  the  Council  on 
Environmental  Quality  for 
Implementing  the  Procedural  Provisions 
of  NEPA  (40  CFR  parts  1500-1508),  (3) 
tJSDA  Regulations  Implementing  NEPA 
(7  CFR  part  lb),  and  (4)  APHIS 
Guidelines  Implementing  NEPA  (44  FR 
50381-50384.  August  28,  1979,  and  44 
FR  51272-51274,  August  31,  1979). 

Copies  of  the  environmental 
assessment  and  finding  of  no  significant 
impact  are  available  for  public 
inspection  at  USDA.  room  1141.  South 
Building,  14th  Street  and  Independence 
Avenue  SW.,  Washington.  EX:,  between 
8  a.m.  and  4:30  p.m..  Monday  through 
Friday,  except  holidays.  In  addition, 
copies  may  be  obtained  by  writing  to  the 
individual  listed  under  "FOR  FliRTHER 
INFORMATION  CONTACT". 

Paperwork  Reduction  Act 

This  document  contains  no  new 
information  collection  or  recordkeeping 
requirements  under  the  Paperwork 
Reduction  Act  of  1980  (44  U.S.C.  3501 
ef  seq.). 

List  of  SubjecU  in  7  CFR  Part  301 

Agricultural  commodities.  Plant 
diseases  and  pests.  Quarantine, 
Reporting  and  recordkeeping 
requirements.  Transportation. 

Accordingly.  7  CFR  part  301  is 
amended  to  read  as  follows: 

PART  301— DOMESTIC  QUARANTINE 
NOTICES 

1.  The  authority  citation  for  7  CFR 
part  301  continues  to  read  as  follows: 

Authority:  7  U.S.C.  150l>b.  ISOdd,  ISOee. 
ISOfT;  161, 162.  and  164-167;  7  CFR  2.17, 
2.51.  and  371.2(c). 

2.  In  §  301.78-3,  paragraph  (c).  the 
designation  of  the  quarantined  areas  is 
amended  by  revising  the  description  for 
Los  Angeles  and  Orange  Counties  and 
by  adding  an  area  in  Los  Angeles  and 
San  Bernardino  Counties  immediately 
afterward,  as  follows: 

f301.7S-3    Quarantined  araaa. 
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(c)*  •  • 
California 

•        •        •        •        • 

Los  Angeles  and  Orange  Counties. 
That  portion  of  the  county  in  the 
Rosemead,  Artesia.  Pico  Rivera.  Walnut 
Park.  Covina.  Griffith  Park.  Jefferson 
Park,  Hancock  Park.  Inglewood. 
Alhambra,  Pasadena  and  Duarte  areas 
beginning  at  the  intersection  of  the 
Angeles  National  Forest  boundary  and 
Sage  Hill  Road;  then  north  from  the 
intersection  along  an  imaginary  line  to 
its  intersection  with  Brown  Mountain 
Road  at  Millard  Campground;  then  west 
along  Brown  Mountain  Road  to  its 
intersection  with  El  Prieto  Road;  then 
southwest  along  El  Prieto  Road  to  its 
intersection  with  the  Pasadena  City 
Limits;  then  north  and  west  along  the 
Pasadena  City  limits  to  its  intersection 
with  the  La  Canada  Flintridge  City 
Limits;  then  west  and  south  along  the  La 
Canada  Flintridge  City  Limits  to  its 
intersection  with  Foothill  Boulevard; 
then  northwest  along  Foothill  Boulevard 
to  its  intersection  with  La  Crescents 
Avenue;  then  south  along  La  Crescenta 
Avenue  to  its  intersection  with  Shirley 
Jean  Street;  then  southwest  from  this 
intersection  along  an  imaginary  line  to 
the  end  of  Allen  Avenue;  then 
southwest  along  Allen  Avenue  to  its 
intersection  with  Mountain  Street;  then 
northwest  along  Mountain  Street  to  its 
intersection  with  Sunset  Canyon  Drive; 
then  northwest  along  Sunset  Canyon 
Drive  to  its  intersection  with  Olive 
Avenue;  then  southwest  along  Olive 
Avenue  to  its  intersection  with  Barham 
Boulevard;  then  south  along  Barham 
Boulevard  to  its  intersection  with  State 
Highway  101;  then  southeast  along  State 
Highway  101  to  its  intersection  with 
Highland  Avenue;  then  south  along 
Highland  Avenue  to  its  intersection 
with  Sunset  Boulevard;  then  west  along 
Sunset  Boulevard  to  its  intersection 
with  La  Cienega  Boulevard;  then  south 
along  La  Cienega  Boulevard  to  its 
intersection  with  Washington 
Boulevard;  then  southwest  along 
Washington  Boulevard  to  its 
intersection  with  Culver  Boulevard; 
then  southwest  along  Culver  Boulevard 
to  its  intersection  with  Vista  Del  Mar; 
then  southeast  along  Vista  Del  Mar  to  its 
intersection  with  Rosecrans  Avenue; 
then  east  along  Rosecrans  Avenue  to  its 
intersection  with  Paramount  Boulevard; 
then  south  on  Paramount  Boulevard  to 
its  intersection  with  Carson  Street;  then 
east  on  Carson  Street  to  its  intersection 
with  Lakewood  Boulevard;  then  south 
on  Lakewood  Boulevard  to  its 
intersection  with  Willow  Street;  then 
east  on  Willow  Street  to  its  intersection 
with  Katella  Avenue;  then  east  along 


Katella  Avenue  to  its  intersection  with 
Valley  View  Street;  then,  south  along 
Valley  View  Street  to  its  intersection 
with  Bolsa  Chica  Road:  then,  south 
along  Bolsa  Chica  road  to  its 
intersection  with  Bolsa  Chica  Street; 
then,  south  along  Bolsa  Chica  Street  to 
its  intersection  with  Los  Patos  Avenue; 
then,  southeast  from  this  intersection 
along  an  imaginary  line  to  the 
intersection  of  East  Garden  Grove 
Wintersburg  Channel  and  the  Bolsa 
Chica  Ecological  Reserve  boundary; 
then,  southeast  along  the  Bolsa  Chica 
Ecological  Reserve  boundary  to  its 
intersection  with  Ellis  Avenue;  then, 
east  along  Ellis  Avenue  to  its 
intersection  with  Edwards  Street;  then, 
south  along  Edwards  Street  to  its 
intersection  with  Garfield  Avenue;  then, 
east  along  Garfield  Avenue  to  its 
intersection  with  North  Golden  West 
Street;  then,  south  along  North  Golden 
West  Street  to  its  intersection  with 
Yorktown  Avenue;  then,  east  along 
Yorktown  Avenue  to  its  intersection 
with  Main  Street;  then,  south  along 
Main  Street  to  its  intersection  with 
Adams  Avenue;  then,  east  along  Adams 
Av€inue  to  its  intersection  with  Fairview 
Read;  then,  north  along  Fairview  Road 
to  its  intersection  with  Fairview  Street; 
then,  north  along  Fairview  Street  to  its 
intersection  with  Garden  Grove 
Boulevard;  then,  west  along  Garden 
Grove  Boulevard  to  its  intersection  with 
Haster  Street;  then,  north  along  Haster 
Street  to  its  intersection  with  Chapman 
Avenue;  then,  west  along  Chapman 
Avenue  to  its  intersection  with  West 
Street;  then,  north  along  West  Street  to 
its  intersection  with  Katella  Avenue; 
then,  west  along  Katella  Avenue  to  its 
intersection  with  Western  Avenue;  then 
north  on  Western  Avenue  to  its 
intersection  with  Commonwealth 
Avenue;  then  east  on  Commonwealth 
Avenue  to  its  intersection  with  Beach 
Boulevard;  then  north  on  Beach 
Boulevard  to  its  intersection  with  La 
Mirada  Boulevard;  then  northwest  and 
north  on  La  Mirada  Boulevard  to  its 
intersection  with  Colima  Road;  then    • 
northeast  on  Colima  Road  to  its 
intersection  with  the  Whittier  City 
Limits;  then  northwest  along  the 
Whittier  City  Limits  to  its  intersection 
with  Tumbull  Canyon  Road;  then  north 
from  this  intersection  along  an 
imaginary  line  to  the  intersection  of 
Interstate  Highway  605  and  State 
Highway  60;  then  northeast  along 
Interstate  Highway  605  to  its 
intersection  with  Interstate  Highway  10; 
then  east  along  Interstate  Highway  10  to 
its  intersection  with  Francisquito 
Avenue;  then  southeast  along 
Francisquito  Avenue  to  its  intersection 


with  Hacienda  Boulevard;  then 
southwest  along  Hacienda  Boulevard  to 
its  intersection  with  Amar  Road;  then 
east  along  Amar  Road  to  its  intersection 
w.th  Temple  Avenue;  then  northeast 
along  Temple  Avenue  to  its  intersection 
with  the  Walnut  City  Limits;  then  north 
and  northeast  along  the  Walnut  City 
Limits  to  its  intersection  with  the  Forest 
Lawn  Memorial  Park.  Covina  Hills 
boundary;  then  northeast  along  the 
boundary  to  its  intersection  with 
Interstate  Highway  10;  then  east  along 
Interstate  Highway  10  to  its  intersection 
with  Interstate  Highway  210;  then 
northwest  along  Interstate  Highway  210 
to  its  intersection  with  San  Dimas 
Avenue;  then  east  and  north  along  San 
Dimas  Avenue  to  its  intersection  with 
Foothill  Boulevard;  then  west  along 
Foothill  Boulevard  to  its  intersection 
with  Alosta  Avenue;  then  west  along 
Alosta  Avenue  to  its  intersection  with 
Foothill  Boulevard;  then  west  along 
Foothill  Boulevard  to  its  intersection 
with  Azusa  Avenue;  then  north  along 
Azusa  Avenue  to  its  intersection  with 
San  Gabriel  Canyon  Road;  then  due 
north  from  the  intersection  along  an 
imaginary  line  to  its  intersection  with 
the  Angeles  National  Forest  boundary; 
then  west  along  the  boundary  to  the 
point  of  beginning;  except  that  the 
portion  of  Los  Angeles  County  bounded 
by  a  line  drawn  as  follows  is  not  within 
the  area  under  quarantine:  Beginning  at 
the  intersection  of  State  Highway  60  and 
Interstate  Highway  710;  then  west  along 
State  Highway  60  to  its  intersection 
with  Interstate  Highway  10;  then  west 
along  Interstate  Highway  10  to  its 
intersection  with  Broadway;  then 
northeast  along  Broadway  to  its 
intersection  with  Olympic  Boulevard: 
then  northwest  along  Olympic 
Boulevard  to  its  intersection  with  State 
Highway  110;  then  northeast  along  State 
Highway  110  to  its  intersection  with 
Bishops  Road;  then  southeast  along 
Bishops  Road  to  its  intersection  with 
North  Broadway;  then  east  along  North 
Broadway  to  its  intersection  with 
Interstate  Highway  5;  then  south  along 
Interstate  Highway  5  to  its  intersection 
with  Interstate  Highway  10;  then  east 
along  Interstate  Highway  10  to  its 
intersection  with  Interstate  Highway 
710;  then  south  along  Interstate 
Highway  710  to  the  point  of  beginning, 

Los  Angeles  and  San  Bernardino 
Counties.  That  portion  of  the  county  in 
the  Ontario  area  bounded  by  a  line 
drawn  as  follows:  Beginning  at  the 
intersection  of  College  Way  and  State 
Highway  30  (Base  Line  Road);  then,  east 
along  State  Highway  30  to  its 
intersection  with  Camelian  Street;  then, 
south  along  Camelian  street  to  its 


I 
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intersection  with  Vineyard  Avenue; 
then,  south  along  Vineyard  Avenue  to 
Its  intersection  with  Holt  Boulevard; 
Ihen.  west  along  Holt  Boulevard  to  its 
intersection  with  Grove  Avenue;  then, 
south  along  Grove  Avenue  to  its 
intersection  with  Mission  Boulevard; 
then,  southeast  along  Mission  Boulevard 
to  its  intersection  with  Vineyard 
Avenue;  then,  south  along  Vineyard 
Avenue  to  its  intersection  with 
Riverside  Drive;  then,  west  along 
Riverside  Drive  to  its  intersection  with 
Walker  Avenue;  then,  south  along 
Walker  Avenue  to  its  intersection  with 
Eucalyptus  Avenue;  then,  west  along 
Eucalyptus  Avenue  to  its  intersection 
with  State  Highway  83  (Euclid  Avenue); 
then,  south  along  State  Highway  83  to 
its  intersection  with  Kimball  Avenue; 
then,  west  along  Kimball  Avenue  to  its 
intersection  with  El  Prado  Road;  then, 
northwest  along  El  Prado  Road  to  its 
intersection  with  Central  Avenue;  then, 
southwest  along  Central  Avenue  to  its 
intersection  with  State  Highway  71; 
then,  northwest  along  State  Highway  71 
to  its  intersection  with  Garey  Avenue; 
then  north  along  Garey  Avenue  to  its 
intersection  with  College  Way;  then, 
northeast  along  College  Way  to  the  point 
of  beginning. 
•        •        •        •        « 

Done  in  Washington,  DC.  this  15th  day  of 
September  1993. 
Patricia  Jenaen, 

Deputy  Assistant  Secretary,  Marketmgand 
Inspection  Services. 

IFR  Doc.  93-23127  Filed  9-21-93;  845  ami 
BtLlMG  cooc  34i»-a«-r 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Food  and  Drug  Administration 

21  CFR  Part  10 
[Docket  No.  93^f-02351 

Administrative  Practices  and 
Procedures 

agency:  Food  and  Drug  Administration, 

HHS. 

ACmoN:  Final  rale;  updating  of 

procedural  regulations. 

summary:  The  Food  and  Drug 
Administration  (FDA)  is  amending  its 
procedural  regulations  to  update  the  list 
of  sections  of  the  Federal  Food,  Drug, 
and  Cosmetic  Act  (the  act)  and  other 
laws  that  afford  a  person  who  would  be 
adversely  affected  by  an  administrative 
action  an  opportunity  for  a  public 
hearing.  This  action  reflects  the 
enactment  of  recent  legislation. 
EFFECTIVE  DATE:  September  22, 1993. 


FOR  FURTHER  MFORMATION  CONTACT: 
Fletcher  Campbell,  Jr..  Office  of  the 
General  Counsel  (GCF-1),  Food  and 
Drug  Administration,  5600  Fishers 
Lane,  Rockville,  MD  20857.  301-443- 
3235. 

SUPPtEllEHTARY  INFOflMATWN:  FDA  is 
amending  its  regulations  that  list  FDA 
proceedings  to  promulgate  regulations 
and  issue  orders  that  are  subject  to  an 
opportunity  for  a  formal  evidentiary 
public  bearing.  This  list  appears  in 
§  10.50  (21  CFR  10.50).  The  agency  is 
responding  to  new  statutory  provisions 
by  amending  the  list  in  §  10.50  of  those 
matters  that  give  rise  to  an  opportunity 
for  formal  evidentiary  public  hearings 
under  21  CFR  part  12  to  include:  (1) 
only  those  actions  for  the  amendment  or 
repeal  of  any  definitions  and  standards 
established  under  section  401  of  the  act 
(21  U.S.C  341)  for  dairy  products  or 
maple  sirup;  (2)  section  306  of  the  act 
(21  U.S.C.  335a)  concerning  debarment, 
debarment  period  and  consideration, 
termination  of  debarment  under  section 
306(d)(3)  of  the  act.  suspension  and 
termination  of  suspension;  and  (3)  until 
the  effective  date  of  future  regulations 
establishing  a  new  procedure  (21  CFR 
part  17)  for  civil  money  penalties, 
sections  303(b)  and  (f)  and  307  of  the  act 
(21  U.S.C.  333  and  337)  and  sections 
351  and  354(h)  of  the  Public  Health 
Service  Act  (42  U.S.C.  262  and  263b(h)). 
concerning  civil  money  penalties.  This 
temporary  measure  concerning  civil 
money  penalties  is  necessary  so  that 
FDA  does  not  have  to  delay 
implementing  this  enforcement  tool 
until  final  promulgation  of  a  new  part 
17,  which,  as  proposed  in  the  Federal 
Register  of  May  26. 1993  (58  FR  30680), 
is  specifically  tailored  to  the  imposition 
of  administrative  civil  money  penalties. 
Part  12  procedures,  though  not  ideally 
suited  for  civil  money  penalties 
adjudication,  are  usable  for  this  purpose 
on  a  temporary  basis. 

These  amendments  reflect  the  most 
recent  legislation  and  changes  to  the 
agency's  procedures  based  on  the  above- 
cited  statutory  provisions.  Because  these 
amendments  are  nonsubstantive  and 
merely  conform  the  agency's  regulations 
to  statutory  changes,  notice-and-public- 
comment  procedures  and  a  delayed 
effective  date  are  unnecessary  (5.  U.S.C. 
553(b)(B)  and  (d)). 

List  of  Subjects  in  21  CFR  Fart  10 

Administrative  practice  and 
procedure.  News  media. 

Therefore,  under  the  Federal  Food, 
Drug,  and  Cosmetic  Act,  and  the  Public 
Health  Service  Act,  and  under  authority 
delegated  to  the  Commissioner  of  Food 
and  Drugs,  21  CFR  part  10  is  amended 
as  follows: 


PART  10— ADMINISTRATIVE 
PRACTICES  AND  PROCEDURES 

1.  The  authority  citation  for  21  CFR 
part  10  is  revised  to  read  as  follows: 

Authority:  S«c».  201-903  of  the  Federal 
Food,  Dr\)g,  and  Cosmetic  Act  (21  U.S.Q 
321-394);  21  U.S.C.  41-50.  141-149,  467f. 
679,  821,  1034.  sees.  2,  351.  354,  361  of  the 
Public  Health  Service  Act  (42  U.S.C.  201, 
262,  263b,  264):  sees.  2-12  of  the  Fair 
Packaging  and  Ubeling  Act  (15  U.S.C.  1451- 
1461);  5  use.  551-558.  701-706;  28  U.S.C 
2112. 

2.  Section  10.50  is  amended  by 
revising  paragraph  (c)(1)  and  by  adding 
paragraphs  (c)(20)  and  (c)(21)  to  read  as 
follows: 

$10.50    Promulgation  of  regulations  and 
orders  after  an  opportunity  for  a  formal 
evidentiary  pubHc  hearing. 

(1)  Section  401  on  any  action  for  the 
amendment  or  repeal  of  any  definition 
and  standard  of  identity  for  any  dairy 
product  (including  products  regulated 
under  parts  131. 133.  and  135  of  this 
chapter)  or  maple  sirup  (regulated  under 
§  168.140  of  this  chapter). 
•        •        •        •        • 

(20)  Section  306  on  debarment, 
debarment  period  and  considerations, 
termination  of  debarment  under  section 
306(d)(3),  suspension,  and  termination 
of  suspension. 

(21)  Until  the  effective  date  of  a  final 
rule  adding  part  17  to  this  chapter 
governing  civil  money  penalties, 
sections  303(b).  303(f).  and  307  of  the 
act  and  sections  351(d)(2)(B)  and 
354b(h)  of  the  Public  Health  Service  Act 
on  civil  money  penalties. 

Dated:  September  15, 1993. 
Michael  R.  Taylor. 
Depu  ty  Commissioner  for  Policy. 
(FR  Doc.  93-23109  Filed  9-21-93;  845  am) 

BILUNG  CODE  41«0-01-f 


21  CFR  Part  101 
(Docket  No.  93r4-0075] 
RIN  009S-AC48 

Food  Labeling;  Declaration  of 
Ingredients;  Common  or  Usual  Name 
for  Nonstandardized  Foods;  Diluted 
Juice  Beverages 

AGENCY:  Food  and  Drug  Administration, 

HHS. 

ACTION:  Final  rule. 

SUMMARY:  The  Food  and  Drug 
Administration  (FDA)  is  amending  the 
food  labeling  regulations  to  exempt  food 
that  purports  to  be  a  beverage  that 
contains  fruit  or  vegetable  juice  from  the 
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requirement  that  the  label  of  the  food 
bear  a  statement  on  the  information 
panel  as  to  the  percentage  of  juice 
contained  in  the  food.  The  exemption  is 
for  1  year.  These  foods  will  not  have  to 
bear  a  percent  juice  declaration  until 
May  8. 1994.  TTiis  action  responds  to 
requests  from  industry  for  such  an 
exemption  on  the  grounds  that 
comphance  with  this  requirement  by 
May  8, 1993,  will  cause  such  great  costs 
to  the  industry  as  to  be  impracticable 
and  result  in  unfair  competition. 
EFFECTIVE  DATE:  September  22,  1993. 
FOR  FURTHER  INFORMATION  CONTACT: 
Nannie  H.  Rainey,  Center  for  Food 
Safety  and  Applied  Nutrition  (HFS- 
158),  Food  and  Drug  Administration, 
200  C  St.  SW.,  Washington.  DC  20204, 
202-205-5007. 
SUPPLEMENTARY  INFORMATION: 

I.  Background 

In  the  Federal  Register  of  January  6, 
1993  (58  FR  2897).  FDA  published  a 
final  rule  amending  the  food  labeling 
regulations  to  estabUsh  in  §  101.30  (21 
CFR  101.30)  requirements  for  label 
declaration  of  the  percentage  of  juice  in 
foods  that  purport  to  be  beverages 
containing  fruit  or  vegetable  juice.  FDA 
also  revised  the  existing  common  or 
usual  name  regulation  for  diluted  fruit 
or  vegetable  juice  beverages  in  §  102.33 
(21  CFR  102.33).  In  addition,  the  agency 
revoked  the  common  or  usual  name 
regulation  for  noncarbonated  beverage 
products  that  contain  no  fruit  or 
vegetable  juice,  §  102.30  (21  CFR 
102.30).  This  final  rule  was  part  of 
FDA's  ongoing  rulemaking  on  juice 
beverages.  It  also  responded  to  the 
Nutrition  Labeling  and  Education  Act  of 
1990  (1990  amendments)  (Pub.  L.  101- 
535),  which  amended  section  403(i)(2) 
of  the  Federal  Food,  Drug,  and  Cosmetic 
Act  (the  act)  (21  U.S.C.  343(i)(2))  to 

Erovide  that  foods  that  purport  to  be 
averages  containing  vegetable  or  fruit 
juice  must  bear  a  statement  with 
appropriate  prominence  on  the 
information  panel  of  the  label  of  the 
total  percentage  of  such  fruit  or 
vegetable  juice  contained  in  the  food. 

In  the  final  rule,  FDA  established  May 
8, 1993,  as  the  effective  date  for  the 
percent  juice  labeling  requirements 
(§  101.30)  and  May  8, 1994,  as  the 
effective  date  of  the  common  or  usual 
name  provisions  for  juice  products 
(§  102.33).  May  8, 1994,  was  also  the 
effective  date  for  most  of  the  other  food 
labeling  regulations  pubUshed  in  the 
Federal  Roister  of  January  6, 1993,  in 
response  to  the  1990  amendments 
including  mandatory  nutrition  labeling. 

After  publication  of  the  final  rule, 
FDA  received  several  requests  from 


industry  to  provide  a  temporary 
exemption  from  the  May  8, 1993, 
effective  date  for  percent  juice  labeling. 
One  of  the  requests  included 
information  obtained  in  an  industry 
survey  on  the  costs  and  other  effects 
that  would  result  from  the  effective  date 
for  percent  juice  labeling.  Other  requests 
contained  similar  information  on  the 
costs  and  problems  associated  with 
complying  with  the  effective  date. 

The  agency  reviewed  the  information 
and  tentatively  concluded  that  a 
temporary  exemption  was  warranted. 
Such  an  exemption  would  allow 
manufacturers  sufficient  time  to 
redesign  their  labels  to  comply  with  the 
new  juice  labeling  requirements  and  to 
add  nutrition  labeling  at  the  same  time, 
thereby  reducing  the  costs  and  the 
imfair  competitive  aspects  of  the  earlier 
May  8, 1993,  effective  date. 

n.  The  Proposal 

In  the  Federal  F.egister  of  April  7, 
1993  (58  FR  18057).  the  agency 
proposed  to  amend  §  101.30  by  adding 
a  new  paragraph  (m)  which  would 
exempt  juice  beverages  from  the 
requirement  for  label  declaration  of  the 
percentage  of  juice  luitil  May  8, 1994. 
The  agency  proposed  that  the 
exemption  would  ipply  to  all  products 
that  were  labeled  before  May  8, 1994. 

FDA  tentatively  concluded  that  such 
an  action  would  reduce  the  unfair 
competitive  effects  of  the  regulation  and 
would  allow  all  segments  of  the 
beverage  industry  to  compete  on  an 
equitable  basis.  Further,  the  agency 
stated  in  the  proposal  (58  FR  18057  at 
18061)  that  it  did  .lot  believe  that  the 
delay  in  effective  date  would  result  in 
a  significant  reduction  in  consumer 
benefits  to  be  derived  from  this 
regulation.  Thus.  FDA  tentatively 
concluded  that  a  temporary  exemption 
fix>m  the  May  8, 1993,  effective  date 
imder  section  403(i)  of  the  act  based  on 
impracticability  and  unfair  competition 
is  warranted. 

Because  of  the  imminence  of  the  May 
8, 1993,  effective  date,  FDA  stated  in  the 
proposed  nile  that,  if  adopted,  the 
temporary  exempton  would  become 
effective  on  the  da'e  of  publication  of 
the  final  rule  in  the  Federal  Register. 
Interested  persons  had  until  May  7, 
1993,  to  submit  comments. 

in.  Comments 

In  response  to  the  April  7, 1993, 
proposal,  FDA  received  24  letters, 
containing  one  or  more  comments,  from 
trade  associations,  juice  processors,  food 
manufacturers  and  distributors,  and  a 
State  agency.  All  of  the  comments 
supported  the  proposed  1-year 
exemption  from  the  percent  juice 


labeling  requirements.  The  comments 
maintained  that  the  exemption  would 
result  in  substantial  cost  savings  and 
would  enable  the  industry  to  avoid 
massive  noncompUance  because  of  a 
lack  of  capacity  of  package  and  label 
suppliers  to  provide  sufficient 
quantities  of  new  labels  by  the  1993 
effective  date.  They  stated  that  the 
exemption  would  also  allow 
manufecturers  of  juice  beverages  to 
remain  competitive  with  manufacturers 
of  other  beverages  who  would  not  be 
required  to  bear  the  cost  of  relabeling 
their  products  twice  in  1  year,.  onl:e  for 
percentage  juice  declaration  and  then 
again  for  mandatory  nutrition 
information  labeling. 

Based  upon  its  review  of  the 
comments  and  on  other  available 
information,  FDA  concludes  that  a  1- 
year  exemption  under  section  403(i)  of 
the  act  from  the  requirements  of  percent 
juice  labeling  on  beverages  that  purport 
to  contain  fruit  or  vegetable  juice,  based 
on  impracticability  and  unfair 
competition,  is  warranted.  Thus,  as 
proposed.  FDA  is  amending  §  101.30  to 
provide  an  exemption  from  percentage 
juice  declaration  imtil  May  8. 1994.  All 
juice  products  that  are  labeled  on  or 
after  mat  date  will  be  subject  to  the 
percentage  juice  declaration 
requirement. 

The  exemption  will  become  effecti\% 
on  the  date  of  publication  of  this  final 
rule  in  the  Federal  Register.  FDA  finds 
that  there  is  good  cause  to  waive  the  30- 
day  delayed  effective  date  because  of 
the  need  to  clarify  as  quickly  as  possible 
the  obligation  of  firms  with  respect  to 
the  percent  juice  declaration 
requirement. 

rv.  Economic  Impact 

FDA  has  examined  the  economic 
implications  of  this  final  rule  to  provide 
an  exemption  from  the  May  8, 1993. 
effective  date  of  the  percent  juice 
labeling  r^ulation  in  §  101.30  according 
to  the  standard  in  Executive  Order 
12291  and  as  required  by  the  Regulatory 
Flexibility  Act  (Pub.  L.  96-354). 

FDA  notod  in  the  proposed  rule  that 
providing  for  the  exemption  from  the 
requirement  for  a  period  of  1  year,  until 
May  8, 1994,  would  reduce  the  costs  of 
label  changes  significantly. 
Manufactiirers  will  be  able  to  coordinate 
these  label  changes  with  other  label 
changes,  such  as  mandatory  nutrition 
labeling  which  also  become  effective  on 
May  8, 1994.  In  the  proposal,  the  agency 
determined  that  the  incremental  costs 
for  label  declaration  of  the  percentage  of 
juice  to  be  $52  million.  However.  FDA 
tentatively  concluded  that  the  cost  that 
manufacturers  of  juice  products  would 
incur  under  the  1-year  exemption  until 
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May  8. 1994,  would  be  reduced  to  $1 
million.  FDA  has  not  received  any 
comments  or  new  information  that 
would  alter  its  determination. 

Therefore,  the  agency  concludes  that 
this  final  rule  is  not  a  major  rule  as 
defined  by  Executive  Order  12291.  In 
addition,  in  accordance  with  the 
Regulatory  Flexibility  Act.  FDA  has 
determined  that  this  final  rule  would 
not  have  a  significant  adverse  impact  on 
a  substantial  number  of  small 
businesses. 

V.  Environmental  Impact 

The  agency  has  determined  under  21 
CFR  25.24(a)(ll)  that  this  action  is  of  a 
type  that  does  not  individually  or 
cumulatively  have  a  significant  effect  on 
the  human  environment.  Therefore, 
neither  an  environmental  assessment 
nor  an  environmental  impact  statement 
is  required. 

List  of  Subjects  in  21  CFR  Part  101 

Food  labeling.  Reporting  and 
recordkeeping  requirements. 

Therefore,  under  the  Federal  Food. 
Drug,  and  Cosmetic  Act  and  under 
authority  delegated  to  the  Commissioner 
of  Food  and  Drugs,  21  CFR  part  101  is 
■nended  as  follows: 

PART— 101  FOOD  LABEUNG 

1.  The  authority  citation  for  21  CFR 
part  101  continues  to  read  as  follows: 

Authority:  Sees.  4,  5,  6  of  the  Fair 
Packaging  and  Labeling  Act  (15  U.S.C  1453, 
1454, 1455):  sees.  201,  301,  402, 403,  409, 
^01  of  the  Federal  Food,  Drug,  and  Cosmetic 
Act  (21  U.S.C.  321,  331.  342,  343,  348,  371). 

2.  Section  101.30  is  amended  by 
adding  new  paragraph  (m)  to  read  as 
follows: 

flOIJO    Percentage  iuloe  dadaration  (or 
foods  purporting  to  Im  tievfegae  that 
contain  frutt  or  vegetable  |uice. 


(m)  Products  purporting  to  be 
beverages  that  contain  fi^t  or  vegetable 
juices  are  exempted  from  the  provisions 
of  this  section  until  May  8. 1994.  All 
products  that  are  labeled  on  or  after  that 
date  shall  comply  with  this  section. 

Deted:  August  31, 1993. 
David  A.  Keasler, 
Ck)mmissioner  of  Food  and  Drugs. 
Donna  E.  Shalalo, 

Secretary  of  Health  and  Human  Services. 
(FR  Doc  93-23181  Filed  9-21-93;  8:45  am) 
muMtacoot  4i«»-oi-# 


DEPARTMENT  OF  LABOR 
Otfic*  of  th«  Sacrttary 
29  CFR  Part  4 

Labor  Standarda  for  Federal  Sarvica 
Contracta  _ 

AGENCY:  Wage  and  Hour  Division, 

Labor. 

ACTION:  Administrative  variance  from 

final  rules;  request  for  comments. 

SUMMARY:  This  dociunent  sets  forth  an 
administrative  variance  being  adopted 
by  the  Department  of  Labor  as  an 
interim  meastu'e  for  updating,  on  a  one- 
time basis,  determinations  of  prevailing 
wages  and  fringe  benefits  issued  for 
Federal  service  contracts  under  the 
McNamara-O'Hara  Service  Contract  Act. 
Public  conunent  on  this  variance  is 
requested. 

DATES:  This  variance  is  effective 
September  22, 1993.  Comments  are  due 
on  or  before  Cfctober  4, 1993. 
ADDRESSES:  Submit  written  comments 
to  Maria  Echaveste,  Administrator, 
Wage  and  Hour  Division.  U.S. 
Department  of  Labor,  room  S-3502.  200 
Constitution  Avenue,  NW.,  Washington, 
DC  20210.  Commenters  who  wish  to 
receive  notification  of  receipt  of 
comments  are  requested  to  include  a 
self-addressed,  stamped  post  card.  As  a 
convenience  to  commenters.  comments 
may  be  transmitted  by  facsimile 
("FAX")  machine  to  (202)  21»-5122. 
This  is  not  a  toll-free  number. 

FOR  FURTHER  INFORMATION  CONTACT: 
J.  Dean  Speer,  Division  of  Policy  and 
Analysis.  Wage  and  Hour  Division. 
Employment  Standards  Administration, 
U.S.  Department  of  Labor,  room  S-3506. 
200  Constitution  Avenue.  NW.. 
Washington,  DC  20210:  telephone  (202) 
219-8412.  This  is  not  a  toll-free  number. 
SUPPLEMENTARY  INFORMATION:  The 
McNamara-O'Hara  Service  Contract  Act 
of  1965  (SCA),  as  amended,  41  U.S.C 
331  et  seq.,  provides  that  contracts 
entered  into  by  agencies  of  the  Federal 
and  District  of  Columbia  governments 
that  are  in  excess  of  $2,500  which  are 
principally  for  the  furnishing  of  services 
in  the  United  States  through  the  use  of 
service  employees  shall  contain 
provisions  specifying  the  minimum 
monetary  wages  and  fringe  benefits  to 
be  paid  to  the  various  classes  of  service 
employees  engaged  in  performing  work 
under  such  contracts,  as  determined  by 
the  Department  of  Labor  to  be  prevailing 
in  the  locality  where  the  work  is 
performed.  F^vailing  wage 
determinations  issued  under  SCA  are 
based  for  the  most  part  on  Area  Wage 
Surveys  conducted  by  the  Department 


of  Labor's  Bureau  of  Labor  Statistics 
(BLS),  which  are  typically  conducted  on 
a  biennial  basis  and  provide  information 
on  wages  by  Metropolitan  Statistical 
Area  (MSA)  and  occupational 
classification. 

BLS  survejrs  conducted  over  the  past 
year  would  ordinarily  be  used  to  update 
SCA  wage  determinations  as  each 
survey  is  received.  Under  this  process, 
the  wages  paid  to  service  workers  are 
based  on  wage  determinations  that 
reflect  the  most  current  prevaiUng  wage 
information,  which  typically  resuhs  in 
adjusted  wage  rates  at  the  time  newly 
competed  contracts  commence  or  when 
contract  options  or  contract  extensions 
are  exercised  for  new  periods  of 
performance.  However,  due  to  the 
complexities  and  additional  data 
included  in  many  of  these  new  BLS 
surveys,  and  other  circumstances,  the 
Wage  and  Hour  Division  has  not  been 
able  to  complete  its  required  analyses  of 
many  such  surveys  to  enable  updates  to 
be  accomplished  on  a  locality-by- 
locality  basis  for  all  existing  wage 
determinations  potentially  affected  by 
the  new  BLS  area  surveys.  Therefore, 
without  taking  extraordinary  measures, 
as  set  forth  below,  the  Department  will 
be  imable  to  provide  employees  with 
wage  increases  consistent  with  SCA's 
statutory  intent. 

Section  4(b)  of  the  SCA  authorizes  the 
Secretary  to  provide  reasonable 
limitations  and  allow  reasonable 
variations,  tolerances,  and  exemptions 
to  and  from  any  or  all  provisions  of  the 
Act  in  special  circumstances  where 
such  action  is  necessary  and  proper  in 
the  public  interest  or  to  avoid  the 
serious  impairment  of  Government 
business  and  is  in  accord  with  the 
remedial  purpose  of  the  Act  to  protect 
prevailing  labor  standards. 

Accordingly,  the  Department  intends 
to  vary  the  normal  procedure  for 
updating  certain  wage  determinations 
that  have  not  already  been  updated  by 
BLS  area  surveys  in  the  current  year  by 
adjusting  the  existing  locaUty-based 
prevailing  wage  rates  by  the  BLS- 
determined  Employment  Cost  Index 
(EQ)  for  June  1993.  which  reflects  a 
national  prevailing  increase  in  wages 
and  salaries  for  civilian  workers  over 
the  previous  year  of  2.8  percent.  The  use 
of  the  overall  2.8  percent  increase  in 
wage  levels  will  be  limited  as  a 
temporary,  interim  meastue  until 
subsequent  updates  of  existing  wage 
determinations  are  accomplished  as  a 
result  of  completing  the  analyses  of 
occupational  wage  rates  reported  in  the 
BLS  surveys  that  have  been  conducted 
during  the  past  year.  Pursuant  to  this 
variance,  the  wage  rates  adopted  in 
existing  wage  determinations  for  various 
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classes  of  service  employees,  excluding 
those  already  updated  by  ELS  area 
surveys  in  tlie  current  year  and  tiiose 
issued  pursuant  to  section  4(c)  of  the 
Act  that  are  based  on  collective 
bargaining  agreements,  are  to  be 
increased  by  2.8  percent  on  a  one-time 
basis.  ^ 

Pursuant  to  section  4(b)  of  the  SCA 
and  §4.123  of  the  SCA  Regulations,  29 
CFR  part  4,  the  Department  of  Labor 
hereby  adopts  a  variance  to  section  2(a) 
of  the  Act  and  Regulations,  29  CFR  part 
4.  including  §§4.51  and  4.53,  to  permit 
temporary  updating  of  SCA  wage 
determinations  for  the  upcoming  cycle 
of  procurements  in  fiscal  year  1994, 
which  variance  the  Secretary  of  L,abor 
finds  to  be  necessary  and  proper  in  the 
public  interest  or  to  avoid  serious 
impairment  of  the  conduct  of 
Government  business  and  is  in  accord 
with  the  remedial  purpose  of  the  Act  to 
protect  prevailing  labor  standards. 

Under  §  4.123  of  Regulations.  29  CFR 
part  4,  variations  of  general  applicability 
and  legal  effect  promulgated  under 
section  4(b)  of  the  SCA  are  published  in 
the  Federal  Register.  This  document 
provides  for  an  administrative  variance 
of  temporary  effect  affecting  SCA  wage 
determinations.  Moreover,  notice-and- 
comment  rulemaking  procedures  may 
be  waived  when  an  agency  for  good 
cause  finds  that  such  procedure  is 
impracticable  or  contrary  to  the  public 
interest.  Given  the  large  number  of 
contracts  subject  to  the  SCA  which  are 
due  updated  wage  determinations 
before  October  1, 1993.  and  recognizing 
that  insufficient  time  exists  to  update 
such  wage  determinations  on  a  timely 
basis  by  October  1, 1993,  based  on  the 
existing  BLS  area  wage  surveys  that 
have  not  yet  been  analyzed,  the 
Department  finds  that  notice  and 
comment  is  both  impracticable  and 
contrary  to  the  public  interest.  Public 
comment  is  nevertheless  invited  on  this 
action  and  will  be  considered  in  any 
subsequent  decisions  to  modify  the 
application  of  the  variance. 

Executive  Order  12291 

This  administrative  variance  relating 
to  agency  procedures  for  updating  SCA 
wage  determinations  does  not  constitute 
a  major  rule  within  the  meaning  of 
Executive  Order  12291  and  does  not, 
therefore,  require  the  preparation  of  a 
regulatory  impact  analysis.  SCA  wage 
determinations  are  ordinarily  updated 
based  on  BLS  area  surveys.  The 
difference  in  the  determined  amounts 
based  on  BLS  area  surveys  and  the  BLS- 
determined  EQ  national  rate  of  2.8 
percent  would  not,  in  any  event,  result 
in: 


(1)  An  annual  effect  on  the  economy 
of  $100  million  or  more; 

(2)  A  major  increase  in  costs  or  prices 
for  consumers,  individual  industries, 
federal,  state,  or  local  government 
agencies,  or  geographic  regions;  or 

(3)  Significant  adve.'se  effects  on 
competition,  employment,  investment, 
productivity,  innovation,  or  on  the 
abihty  of  United  States-based 
enterprises  to  compete  with  foreign- 
based  enterprises  in  domestic  or  export 
markets. 

Regulatory  Flexibilitj  Act 

The  Department  has  dojermined  that 
this  administrative  var.ance  relating  to 
agency  procedures  for  updating  SCA 
wage  determinations  is  not  a  rule  under 
the  Regulatory  Flexibility  Act  that  will 
have  a  significant  economic  impact  on 
a  substantia^  number  of  small  entities. 
The  variance  only  temporarily  modifies 
existing  procedures  for  updating 
prevailing  SCA  wage  determinations, 
which  will  be  overtaken  by  the 
completion  of  analyses  of  BLS  area 
surveys  and  subsequent  revision  of 
affected  wage  determinations.  The 
Secretary  of  Labor  has  certified  to  this 
effect  to  the  Chief  Counsel  for  Advocacy 
of  the  Small  Business  Administration. 
Therefore,  no  regulatory  flexibility 
analysis  is  required. 

Docnment  Preparation 

This  document  was  prepared  under 
the  direction  and  control  of  Maria 
Echaveste,  Administrator,  Wage  and 
Hour  Division,  Employment  Standards 
Administration,  U.S.  Department  of 
Labor. 

List  of  SubjecU  in  29  CFR  Part  4 

Administrative  practice  and 
procedures.  Employee  benefit  plans. 
Government  contracts  Investigations. 
Labor,  Law  enforcement.  Minimum 
wages.  Penalties,  Reccrdkeeping 
requirements.  Reporting  requirements. 
Wages. 

Signed  in  Washington.  DC,  on  this  20th 
day  of  September  1993. 
Robert  B.  Reich, 
Secretary  of  Labor. 
[PR  Doc  93-23390  FUed  9-21-93;  0:45  am) 
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NATIONAL  ARCHIVES  AND  RECORDS 

ADMINISTRATION 

36  CFR  Parts  1222  and  1230 
RIN  3095-AA22  J 

Micrographic  Records  Management 

AGENCY:  National  Archives  and  Records 
Administration. 


ACTION:  Final  rule. 


SlrtlMARY:  NARA  is  revising  its 
micrographic  records  management 
regulations  to  update  micrographic 
standards,  to  establish  agency 
micrographic  program  responsibilities, 
to  modify  coverage  of  temporary 
records,  and  to  clarify  inspection 
provisions.  This  rule  was  developed 
during  a  review  to  identify  incomplete 
or  outdated  provisions  in  NARA 
regulations.  This  regulation  will  affect 
Federal  agencies. 

EFFECTIVE  DATE:  October  22.  1993.  Tlie 
incorporation  by  reference  of  certain 
publications  listed  in  the  regulations  is 
approved  by  the  Director  of  the  Federal 
Register  as  of  October  22.  1993 
FOR  FURTHER  INFORUATION  CONTACT:  Call 
Mary  Ann  Hadyka  or  Nancy  Ailard  on 
202-501-5110. 

SUPPLEMENTARY  INFORMATION:  NARA 
published  a  notice  of  proposed 
rulemaking  on  December  2, 1992  (57  FR 
57042).  Comments  were  received  from  a 
Federal  agency,  a  micrographic  industry 
association,  and  two  companies  that 
manufacture  micrographic  products.  A 
discusion  of  these  comments  follows: 

All  four  commenters  expressed 
concern  over  the  proposal  to  eliminate 
aperture  cards  as  a  format  for  permanent 
and  unscheduled  records.  The  Federal 
agency  believed  that  it  would  be  costly 
and  impractical  to  refilm  records  that 
were  already  in  aperture  card  format 
and  urged  that  the  ban  not  be  applied 
to  records  in  existence  before  the  final 
rule  is  promulgated.  The  association 
noted  that  in  many  aperture  card 
applications,  no  35mm  roll  film  is 
created  because  the  ajjerture  card 
camera  creates  an  aperture  card,  not  roll 
film.  Addressing  NARA's  concern  that 
the  paper  stock  and  adhesive  used  in 
aperture  cards  could  adversely  affect  the 
microfilm  image,  the  two  micrographic 
companies  stated  that  aperture  cards 
meeting  the  requirements  in  ANSI 
IT9. 2-1991  would  not  harm  microfilm. 

After  reviewing  the  specifications  in 
ANSI  rT9.2-1991.  we  have  decided  to 
modify  §  1230.12(d)(l)(i)  to  allow 
aperture  cards  that  meet  ANSI  IT9.2- 
1991  to  be  used  for  permanent  and 
unscheduled  records. 

One  commenter  had  three  additional 
recommendations.  The  first 
recommendation  was  to  incorporate  in 
part  1230  provisions  for  audits  and 
correction  cycles  to  ensure  compliance 
with  the  regulation.  NARA  regulations 
at  36  CFR  part  1220.  subpart  C  provide 
for  both  NARA  and  internal  agency 
evaluations  of  records  management 
programs,  including  the  micrographics 
program.  The  second  recommendation 
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was  to  require  agencies  to  register  with 
NARA  the  title  of  the  person  responsible 
for  managing  micrographic  records 
within  the  agency.  This  requirement  is 
contained  in  §  1222.20(b)(1)  which  was 
part  of  the  proposed  rule.  We  do  not 
believe  it  is  necessary  to  restate  the 
requirement  in  part  1230.  The  third 
recommendation  was  that  NARA  fund 
studies  to  obtain  empirical  data  on  the 
issue  of  the  proper  relative  humidity  for 
extended  term  storage.  We  are 
continuing  to  review  the  issue  raised  in 
the  proposed  rule:  whether  lowering  the 
relative  humidity  of  storage  areas  where 
older  microfilm  is  stored  to  the  level 
specified  in  the  standard  would 
adversely  affect  such  filnH^/Ve  do  not 
plan  to  fund  further  studies  at  this  time 
because  other  research  on  the  "best" 
relative  humidity  has  concluded  that 
determining  the  proper  relative 
humidity  is  a  complex  decision  based 
on  such  variables  as  the  use 
characteristics  of  the  holdings  (items 
kept  in  cold/dry  conditions  ideal  for 
chemical  stability  are  highly  susceptible 
to  physical  damage  from  handling  due 
to  their  higher  degree  of  brittleness 
under  these  conditions)  and  the  trade- 
offs between  increased  chemical 
stability  vs.  costs  and  practicality  vs. 
potential  adverse  physical  changes  to 
older,  deteriorated  film  materials. 

In  addition  to  the  modification  to 
§  1230.12(d)(l)(i)  to  allow  aperture  cards 
that  meet  the  ANSI  IT9.2-1991  standard 
for  film  enclosures,  we  have  made  other 
minor  changes  to  the  proposed  rule.  We 
have  restored  the  ANSI/AIIM  MS32- 
1987  filming  standard  for  aperture  card 
format  and  an  updated  ANSI/AIIM 
MS41-1990  standard  for  aperture  cards 
to  the  list  of  publications  incorporated 
by  reference  in  $  1230.3.  The  citation  for 
the  standard  ANSI  IT9. 1-1991  has  been 
corrected  to  read  ANSI/NAPM  IT9.1- 
1992  throughout  the  regulation.  Section 
1230.22(a)(1)  has  been  clarified  to  cover 
all  microforms  scheduled  to  be 
transferred  to  the  National  Archives;  the 
previous  wording  did  not  clearly 
include  microform  copies  in  instances 
where  both  the  microform  and  another 
format  are  scheduled  for  transfer  to  the 
National  Archives.  Section  1230.26(a) 
has  been  reworded  to  reflect  that 
unscheduled  records  do  not  have 
scheduled  transfer  dates.  All  other 
provisions  of  the  proposed  rule  are 
adopted  in  this  final  rule  as  proposed. 

This  is  not  a  major  rule  for  the 
purposes  of  Executive  Order  12291  of 
February  17, 1981.  In  accordance  with 
the  Regulatory  Flexibility  Act,  I  hereby 
certify  that  this  rule  will  not  have  a 
significant  impact  on  small  entities. 


List  of  Subjects 
36  CFR  Part  1222 

Archives  and  records. 
36  CFR  Part  1230 

Archives  and  records,  Incorporation 
by  reference.  Micrographics. 

For  the  reasons  set  forth  in  the 
preamble,  chapter  XII  of  title  36  of  the 
Code  of  Federal  Regulations  is  amended 
as  follows: 

PART  1222— CREATION  AND 
MAINTENANCE  OF  RECORDS; 
ADEQUATE  AND  PROPER 
DOCUMENTATION 

1.  The  authority  citation  for  part  1222 
continues  to  read  as  follows: 

Authority:  44  U.S.C.  2904.  3101.  and  3102. 

2.  In  §  1222.20.  paragraph  (b)(1)  is 
revised  to  read  as  follows: 

§  1 222.20    Agency  responsibilities. 


(b)*  •  * 

(1)  Assign  to  one  or  more  offices  of 
the  agency  the  responsibility  for  the 
development  and  implementation  of 
agencywide  programs  to  identify, 
develop,  issue,  and  periodically  review 
recordkeeping  requirements  for  all 
agency  activities  at  all  levels  and 
locations  and  for  all  media,  including 
paper,  microform,  audiovisual, 
cartographic,  and  electronic  records; 
and  notify  the  Office  of  Records 
Administration  (NI),  National  Archives 
and  Records  Administration, 
Washington,  DC  20408  of  the 
assignment. 


PART  1230— MICROGRAPHIC 
RECORDS  MANAGEMENT 

3.  The  authority  citation  for  part  1230 
continues  to  read  as  follows: 

Authority:  44  U.S.C.  2907,  3302,  and  3312. 

4.  Section  1230.1  is  revised  to  read  as 
follows: 

11230.1    Scops  of  part 

This  part  provides  standards  for  using 
micrographic  technology  in  the  creation, 
use,  storage,  inspection,  retrieval, 
preservation,  and  disposition  of  Federal 
records. 

5.  Section  1230.3  is  revised  to  read  as 
follows: 

1 1 230.3    Publications  Incorporatsd  by 
rsfertncs. 

(a)  General.  The  following 
publications  dted  in  this  section  are 
hereby  incorporated  by  reference  into 
Part  1230.  They  are  available  from  the 
issuing  organizations  at  the  addresses 


listed  in  this  section.  They  are  also 
available  for  inspection  at  the  Office  of 
the  Federal  Register,  800  North  Capitol 
Street  NW..  suite  700.  Washington.  DC. 
This  incorporation  by  reference  was 
approved  by  the  Director  of  the  Federal 
Register  in  accordance  with  5  U.S.C, 
552(a)  and  1  CFR  Part  51.  These 
materials  are  incorporated  as  they  exist 
on  the  date  of  approval,  and  a  notice  of 
any  change  in  these  materials  will  be 
published  in  the  Federal  Register. 

(b)  American  National  Standards 
Institute  (ANSI  and  International  (ISO) 
standards.  ANSI  and  ISO  standards 
cited  in  this  part  are  available  from  the 
American  National  Standards  Institute. 
11  West  42nd  St..  New  York.  NY  10036. 

ANSI/NAPM  IT9.1-1992.  American 
National  Standard  for  Imaging  Media 
(Film)— Silver-Gelatin  Type— Specifications 
for  Stability. 

ANSI  IT9.2-1991.  American  National 
Standard  for  Imaging  Media — Photographic 
Processed  Films,  Plates,  and  Papers — Filing 
Enclosures  and  Storage  Containers. 

ANSI  IT9.11-1991,  American  National 
Standard  for  Imaging  Media — Processed 
Safety  Photographic  Film — Storage. 

ANSI  IT2. 19-1990.  American  National 
Standard  for  Photography — Density 
Measurements — Geometric  Conditions  for 
Transmission  Density. 

ANSI/ISO  5/3-1984.  ANSI  PH2.18-1985, 
Photography  (Sensitometry) — Density 
Measurements — Spectral  Conditions. 

(c)  Association  of  Information  and 
Image  Management  (AIIM)  Standards. 
The  following  AIIM  standards  are 
available  from  the  Association  of 
Information  and  Image  Management. 
1100  Wayne  Avenue,  suite  1100.  Silver 
Spring.  MD  20910.  AIIM  standards  that 
are  identified  as  Federal  Information 
Processing  Standards  (FTPS)  are  also 
available  from  the  address  shown  in 
paragraph  (d). 

ANSI/AIIM  MSl-1988.  Recommended 
Practice  for  Alphanumeric  Computer-Output 
Microforms — Operational  Practices  for 
Inspection  and  Quality  Control.  (FIPS  82). 

ANSI/AIIM  MS5-1991.  Microfiche.  (FIPS 
54-1). 

ANSI/AIIM  MS14-1988,  Specifications  for 
16mm  and  35mm  Roll  Microfilm.  (FIPS  54- 

1). 

ANSI/AIIM  MS19-1987,  Reconmicnded 
Practice  for  Identification  of  Microforms. 

ANSI/AIIM  MS23-1991.  Practice  for 
Operational  Procedures/Inspection  and 
Quality  Control  of  First-generation,  Silver 
Microfilm  of  Documents. 

ANSI/AIIM  MS32-1987.  Microrecording  of 
Engineering  Source  Documents  on  35mm 
Microfilm. 

ANSI/AIIM  MS41-1988,  Unitized 
Microfilm  Carriers  (Apertxire.  Camera,  Copy, 
and  Image  Cards). 

ANSI/AIIM  MS43-1988,  Recommended 
Practice  for  Operational  Procedures/ 
Inspection  and  Quality  Control  for  Duplicate 
Microforms  of  Documents  and  From  COM. 
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ANSI/AIIM  MS45-1990.  Recommended 
Practice  tot  Ingpection  of  Stored  Stlver- 
Celatin  Microfonns  for  Evideace  of 
Deterioration. 

ANSI/ISO  3334-1991.  ANSI/AIIM  MS51- 
1991.  Micrographics— ISO  Resolution  Test 
Chart  No.  2 — Description  and  Use. 

(d)  National  Institute  of  Standards 
and  Technology  (NIST)  publications. 
The  following  publication  is  available 
from  the  National  Institute  of  Standards 
and  Technology,  Office  of  Standard 
Reference  Materials,  Rm.  B311 
Chemistry,  Gaithersburg,  MD  20899. 

NIST-SRM  1010a.  Microcopy  Resolution 
Test  Chart  (ISO  Test  Chart  No.  21.  certified 
lune  1. 1990. 

6.  In  §  1230.4,  the  definitions  of 
Archival  storage  conditions  and  Long- 
term  Film  are  removed,  the  definitions 
of  Backgmund  density  and  Computer- 
assisted  retrieval  (CAR)  system  are 
added  in  alphabetical  order,  and  the 
definition  of  Archival  microfilm  is 
revised  to  read  as  follows: 

§123a4    Definitions. 

•         •         •         •         • 

Archival  microfilm.  A  photographic 
film  that  meets  the  standards  described 
In  §  1230.14  and  that  is  suitable  for  the 
preservation  of  permanent  records  when 
stored  in  accordance  with  §  1230.20(a). 
Such  film  must  conform  to  film 
designated  as  LE  500  in  ANSI/NAPM 
IT9. 1-1992. 

Background  density.  The  opacity  of 
the  area  of  the  microform  not  containing 
information. 

Computer-assisted  retrieval  (CAR) 
system.  A  records  storage  and  retrieval 
system,  normally  microfilm-based,  that 
uses  a  computer  for  indexing,  automatic 
markings  such  as  blips  or  bar  codes  for 
identification,  and  automatic  devices  for 
reading  those  markings  and,  in  some 
apphcations,  for  transporting  the  film 
for  viewing. 

7.  Subparts  B,  C,  and  D  are 
redesignated  as  subparts  C.  D,  and  E. 
respectively,  and  a  new  subpart  B. 
consisting  of  new  §  1230.7,  is  added  to 
read  as  follows: 

Subpert  B — Program  Requirements 

|123a7    Agwiey  rMponsibUitiM. 

The  head  of  each  Federal  agency  must 
ensure  that  the  management  of 
microform  records  incorporates  the 
following  elements: 

(a)  Assigning  responsibility  to 
develop  and  implement  an  agencywide 
program  for  managing  all  records  on 
microform  media  and  notifying  the 
National  Archives  and  Records 
Administration  (NI).  Washington.  DC 


20408  of  the  name  and  title  of  the 
person  assigned  the  .^Bsponsibility. 

(b)  Integrating  the  management  of 
microform  records  with  other  records 
and  information  resources  management 
programs  of  the  agency. 

(c)  IncorporaMng  microform  records 
management  objectives,  responsibilities, 
and  authorities  in  pertinent  agency 
directives  and  disseminating  them 
throughout  the  agency  as  appropriate. 

(d)  Establishing  procedures  for 
addressing  records  management 
concerns,  including  recordkeeping  and 
disposition  requirements,  before 
approving  new  microform  records 
systems  or  enhancements  to  existing 
systems. 

(e)  Ensuring  that  adequate  training  is 
provided  for  the  managers  and  users  of 
microform  records. 

(f)  Developing  and  seoiring  NARA 
approval  of  records  schedules  covering 
microform  records,  and  ensuring  proper 
implementation  of  the  schedule 
provisions. 

(g)  Ensuring  that  computerized 
indexes  associated  with  microform 
records,  such  as  in  a  computer-assisted 
retrieval  (CAR)  system,  are  scheduled  in 
accordance  with  part  1234  of  this 
chapter.        ^ 

(h)  Reviewing  the  agency's  program 
peiiodically  to  ensure  compliance  with 
NARA  standards  La  this  part  for  the 
creation,  storage,  use.  inspection,  and 
disposition  of  microform  records. 

8.  In  §  1230.12,  paragraphs  (d)(lHi) 
and  (d)(2)  are  revised  to  read  as  follows: 


to  film  designated  as  LE500  in  ANSI/ 
NAPMIT9. 1-1992. 


§1230.12 
fihntng. 


Prsparatory  ttapa  prior  to 


\ 


(d)  •  •  • 

(!)'•• 

(i)  Source  documents.  The  formats 
described  in  ANSI'AHM  MS14-1988 
must  be  used  for  microfilming  source 
documents  on  16nim  and  3Smm  roll 
film.  A  reducticm  ratio  no  greater  than 
1:24  is  recommended  for  typewritten  or 
correspondence  types  of  documents.  See 
ANSI/AUM  MS2i-1991  for  determining 
the  appropriate  reduction  ratio  and 
format  for  meeting  the  image  quality 
requirements.  When  microfilming  on 
35mm  film  for  aperture  card 
applications,  the  format  dimensions  in 
ANSI/ ADM  MS19-1987.  Table  1  are 
mandatory,  the  aperture  card  format  "D 
Apeitura"  shown  in  ANSI/AUM  MS41- 
1988.  Figure  1.  must  be  used.  The 
components  of  the  apoture  card, 
including  the  paper  and  adhesive,  must 
conform  to  the  requirements  of  ANSI 
IT9.2-1991.  Tbe  35mm  film  used  in  the 
aperture  card  appUcatioo  must  oonfonn 


(2)  Microfiche.  For  microfilming 
source  dociiments  or  computer 
generated  information  (COM)  on 
microfiche,  the  appropriate  formats  and 
reduction  ratios  prescribed  in  ANSI/ 
AIIM  MS5-1990  must  be  used  as 
specified  for  the  size  and  quality  of  the 
documents  being  filmed.  See  ANSI/ 
AIIM  MS23-1991  for  determining  the 
appropriate  reduction  ratio  and  format 
for  meeting  the  image  quality 
requirements. 


§1230.14    [AmenOecq 

9.  In  the  list  below,  for  eacii  paragraph 
in  §  1230.14  indicated  in  the  lefl 
column,  the  references  indicated  in  the 
middle  column  are  removed  and  the 
references  indicated  in  the  right  column 
are  added  in  their  place: 


Paragraph 

Remove 

Add 

1230.14(c)  

ANSI  IT9.1- 

ANSI/NAPM 

1989. 

IT9.1- 
199^ 

ANSI/AIIM 

ANSi/AIIM 

MS23- 

MS23- 

1983. 

1991. 

1230U(d)(1)fi) 

ANSl/AIIM 

ANSi/AIIM 

MS23- 

MS2a- 

1983. 

1991. 

ANSI/ISO 

ANSWSO 

3334- 

3334- 

1989. 

1991. 

1230.14(dK2)    - 

ANSl/AliM 

ANSI/'AJIM 

MS23- 

MS23- 

1983. 

1991. 

ANSI/ISO  5/ 

ANSI 

2-1985. 

n-zi9- 

1990. 

10.  In  §  1230.14,  paragraphs  (a)  and 
(b)  are  revised  to  read  as  follows: 

§1230.14    Rim  and  Imapa  requirements  for 
permanent  records  and  unscheduled 
records. 

(a)  Application.  The  following 

standards  apply  \o  the  microfilming  of 
permanent  records  where  the  original 
paper  record  will  be  destroyed  or 
otherwise  disposed  of.  Systems  that 
produce  original  permanent  records  on 
microfilm  with  no  paper  originals,  such 
as  computer  output  microfilm  (COM), 
must  be  designed  so  that  they  produce 
microfilm  which  meets  the  standards  of 
this  section.  Unscheduled  records  from 
systems  such  as  COM  must  also  meet 
the  standards  of  this  section.  Prior 
NARA  approval  of  a  SF  115  i^  required 
before  unscheduled  paper  records  are 
disposed  of  after  microfihxung. 

(b)  Film  stock  standards.  Only 
polyester-baaed  silver  gelatin  t)^  film 
that  conforms  to  ANSI/NAPM  ITQ.l- 


t 
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1992  for  LE  500  film  must  be  used  in  all 
applications. 

10.  Section  1230.16  is  revised  to  read 
as  follows: 

§  1230.16    Film  and  Imag*  r«qulrem«nts  for 
temporary  records,  duplicate*,  and  user 
copies. 

(a)  Temporary  records  y\ith  a 
retention  period  over  99  years.  Agencies 
must  follow  the  film  and  image 
requirements  in  §  1230.14. 

(d)  Other  temporary  records.  Agencies 
must  select  an  appropriate  film  stock 
that  meets  agency  needs  for  temporary 
microforms  to  be  kept  for  less  than  100 
years  and  ensures  the  preservation  of 
the  microforms  for  their  full  retention 
period.  NARA  does  not  require  use  of 
particular  standards  for  processing 
microfilm  of  such  temporary  records; 
agencies  may  consult  appropriate  ANSI 
standards  or  manufacturer's 
instructions. 

11.  Section  1230.20  is  revised  to  read 
as  follows: 

§1230.20    Storage. 

(a)  Permanent  and  unscheduled 
records.  The  extended  term  storage 
conditions  specified  in  ANSI  IT9.11- 
1991  and  ANSI  179.2-1991  are  required 
for  storing  permanent  and  unscheduled 
microform  records,  except  that  the 
relative  humidity  of  the  storage  area 
must  be  a  constant  35%  RH,  plus  or 
minus  5%.  Non-silver  copies  of 
permanent  or  unscheduled  microforms 
must  not  be  stored  in  the  same  storage 
area  as  silver  gelatin  originals  or 
duplicate  copies. 

(b)  Temporary  records.  Temporary 
microform  records  must  be  stored  under 
conditions  that  will  ensure  their 
preservation  for  their  full  retention 
period.  Agencies  may  consult  ANSI 
179.11-1991  and  ANSI  IT9.2-1991  to 
determine  appropriate  storage 
conditions;  however,  NARA  does  not 
require  adherence  to  this  standard  for 
temporary  records. 

12.  In  §  1230.22,  paragraphs  (a)(1), 
(a)(4)(i),  and  (a)(5]  are  revised, 
paragraph  (a)(6)  is  removed,  paragraphs 
(a)(7]  and  (a)(8)  are  redesignated 
paragraphs  (a)(6)  and  (a)(7),  and  newly 
redesignated  paragraph  (a)(7)  is  revised 
to  read  as  follows: 

11230.22    Inspection. 

(a)  Permanent  and  unscheduled 
records. 

(1)  Master  films  of  permanent  records 
microfilmed  in  order  to  dispose  of  the 
original  records,  master  films  of 
permanent  records  originally  created  on 
microfilm,  and  other  master  films 
scheduled  for  transfer  to  the  National 


Archives,  must  be  inspected  by  the 
agency  creating  the  film  when  the  films 
are  2  years  old  and,  until  they  are 
transferred  to  a  Federal  records  center  or 
to  the  National  Archives,  every  2  years 
thereafter.  The  inspection  must  be  made 
in  accordance  with  ANSI/AIIM  MS45— 
1990. 


(4)*   •   • 

(i)  An  inspection  for  aging  blemishes 
following  ANSUAIIM  MS45-1990; 

•        •        •        •        • 

(5)  An  inspection  report  must  be 
prepared,  and  a  copy  must  be  furnished 
to  NARA  in  accordance  with 
§  1230.26(b).  The  inspection  report  must 
contain: 

(i)  A  summary  of  the  inspection 
findings,  including: 

(A)  A  list  of  batches  by  year  that 
includes  the  identification  numbers  of 
microfilm  rolls  and  microfiche  in  each 
batch; 

(B)  The  quantity  of  microforms 
inspected; 

(C)  An  assessment  of  the  overall 
condition  of  the  microforms; 

(D)  A  summary  of  any  defects 
discovered,  e.g..  redox  blemishes  or  base 
deformation;  and 

(E)  A  summary  of  corrective  action 
taken. 

(ii)  A  detailed  inspection  log  created 
during  the  inspection  that  contains  the 
following  information: 

(A)  A  complete  description  of  all 
records  inspected  (title;  roll  or  fiche 
number  or  other  unique  identifier  for 
each  unit  of  film  inspected;  security 
classification,  if  any;  and  inclusive 
dates,  names,  or  other  data  identifying 
the  records  on  the  unit  of  film); 

(B)  The  date  of  inspection; 

(C)  The  elements  of  inspection  (see 
subparagraph  (a)(4)  of  this  section); 

(D)  Any  defects  uncovered:  and 

(E)  The  corrective  action  taken. 

(7)  Inspection  must  be  performed  in 
an  environmentally  controlled  area  in 
accordance  with  ANSI/AIIM  MS45- 
1990. 


13.  Section  1230.24(a)  is  revised  to 
read  as  follows: 

f  1230.24    Use  of  perwnent  Of 
unscheduled  microfonn  records. 

(a)  The  silver  gelatin  original 
microform  or  duplicate  silver  gelatin 
microform  created  in  accordance  with 
S  1230.14  of  this  part  (archival 
microfonn)  must  not  be  used  for 
reference  purposes.  Duplicates  must  be 
used  for  reference  and  for  further 
duplication  on  a  recurring  basis  or  for 
large-scale  duplication,  as  well  as  for 


distribution  of  records  on  microform. 
Agency  procedures  must  ensure  that  the 
archival  microform  remains  clean  and 
undamaged  during  the  process  of 
making  a  duplicating  master. 

14.  Section  1230.26(a)  is  revised  to 
read  as  follows: 


§1230.26 
records. 


Disposition  of  microform 


(a)  The  silver  gelatin  original  (or 
duplicate  silver  gelatin  microform 
created  in  accordance  with  §  1230.14) 
plus  one  microform  copy  of  each 
permanent  record  microfilmed  by  an 
agency,  must  be  transferred  to  an 
approved  agency  records  center,  the 
National  Archives  of  the  United  States, 
or  to  a  Federal  records  center,  at  the 
time  that  the  records  are  to  be 
transferred  in  accordance  with  the 
approved  records  disposition  schedule. 
SF  258,  or  other  authorization  for 
transfer.  Non-silver  copies  must  be 
packaged  separately  from  the  silver 
gelatin  original  or  silver  duplicate 
microform  copy  and  labeled  clearly  as 
non-silver  copies. 
•        •        •        •        • 

Dated;  August  24, 1993. 
Trudy  Huskamp  Peterson, 
Acting  Archivist  of  the  United  States. 
(FR  Doc.  93-23147  Filed  9-21-93;  8:45  amj 
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DEPARTMENT  OF  VETERANS 
AFFAIRS 

38  CFR  Part  21 
RIN  290&-AG54 

Veterans  Education;  Right  Training 

AGENCY:  E>epartment  of  Veterans  Affairs. 
ACTION:  Interim  final  regulations  with 
request  for  public  comment. 

SUMMARY:  These  amended  regulations 
permit  pilot  flight  training  pursuant  to 
14  CFR  part  61,  conducted  in  flight 
simulators  to  be  approved  for  purposes 
of  VA  (Department  of  Veterans  Affairs) 
administered  education  benefits  when 
such  training  is  authorized  by  the  FAA 
(Federal  Aviation  Administration). 
These  regulations  also  provide  for 
approval  of  solo  flight  training  for  such 
education  benefits  purposes,  as 
authorized  by  the  Veterans  Benefits  Act 
of  1992. 

EFFECTIVE  DATE:  The  amendments  to 
§§  21.4263(g)(1),  21.4263(g)(4). 
21.4263(g)(4)(i)  and  new  paragraph 
(h)(l)(iii)  of  S  21.4263  are  effective 
September  30. 1990.  All  other 
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amendments  to  the  regulations  inalfi^ied 
here  are  effective  October  1,  1992. 
Comments  must  be  received  on  or 
before  October  22.  1993.  Comments  will 
be  available  for  public  inspection  until 
November  1,  1993. 

ADDRESSES:  All  written  comments 
concerning  these  proposed  regulations 
should  be  addressed  to:  Secretary  of 
Veterans  Affairs  {271A),  Department  of 
Veterans  Affairs,  810  Vermont  Avenue, 
NW..  Washington.  DC  20420.  All 
written  comments  received  will  be 
available  for  public  inspection  only  in 
the  Veterans  Services  Unit,  room  170  of 
the  above  address  between  the  hours  of 
8  a.m.  to  4:30  p.m..  Monday  through 
Friday  (except  holidays)  until  November 
1,  1993. 

FOR  FURTHER  INFORMATION  CONTACT:  June 
C.  Schaeffer,  Assistant  Director  for 
Policy  and  Program  Administration. 
Education  Service.  Veterans  Benefits 
Administration,  202-233-2092. 

SUPPLEMENTARY  INFORMATION:  To  ensure 
that  flight  training  would  achieve  the 
end  of  qualifying  the  individual  for 
employment  in  the  aviation  industry, 
VA  regulation  §  21.4263  has  long 
restricted  approval  training  in  two  ways: 
(1)  The  entity  providing  the  training 
must  have  a  pilot  school  or  provisional 
pilot  school  certiflcate  issued  by  the 
FAA  under  part  141, 14  CFR 
(§  21.42639g));  and  (2)  the  training  being 
offered  must  meet  the  FAA 
requirements  of  either  part  141,  in  the 
case  of  pilots,  or  part  63,  in  the  case  of 
flight  crew  members  other  than  pilots 
(§21.4263(g)(3)(ii)).  Thus,  the 
individual  is  assured  of  the  quality  of 
the  training  and  its  ability  to  enable  him 
or  her  to  meet  FAA  standards  for  an 
appropriate  certificate  or  rating  in  areas 
relevant  to  commercial  aviation. 

Traditionally,  the  training  authorized 
by  the  FAA  for  these  purposes  largely 
has  been  training  in  which  the 
individual  learning  to  pilot  an  aircraft, 
for  example,  must  amass  certain  hours 
of  actual  in-flight  operation  of  the 
aircraft  to  be  flown.  However, 
particularly  in  the  area  of  modem 
commercial  air  travel,  large  aircraft  used 
cannot  be  economically  operated  for 
training  piuposes  and,  even  if  so  used, 
would  not  expose  the  trainee  to  all  of 
the  operation  circumstances  likely  to 
arise  in  actual  use  over  time.  As  a 
substitute,  modem  technology  has 
created  flight  simulators  which,  at 
considerably  less  expense,  can  provide 
superior  training  to  persons  seeking  to 
become  commercial  airline  pilots.  These 
devices  can  simulate  flight  scenarios 
which  only  ocoir  infrequently  in  actual 
flight  operation  and,  thus,  afford  each 


student  the  opportunity  to  experience 
such  events  and  respond. 

VA  notes  that  current  aviation 
industry  practice  makes  extensive  use  of 
flight  simulators  for  training, 
particularly  in  training  new  commercial 
airline  pilots  to  operate  the  large  jet 
aircraft  used  by  the  major  commercial 
airlines.  VA  also  notes  that  this  practice 
is  recognized  by  the  FAA  which,  by  a 
grant  of  exemption,  permits  qualifted 
entities  to  offer  substantial  portions  of 
flight  training  for  pilots  under  part  61, 
14  CFR,  via  simulator.  Moreover,  VA 
believes  that  students  who  receive  such 
flight  training  via  simulators  are 
provided  skills  that  enhance  success  in 
obtaining  a°|ob  in  the  field  of  aviation 
with  the  major  air  carriers.  Thus, 
permitting  the  approval  of  VA  education 
benefits  for  flight  simulators  should, 
under  such  circumstances,  increase  the 
number  of  veterans  who  obtain  the 
higher  skilled  and  higher  paying  jobs  in 
aviation. 

The  amendments  contained  herein  are 
intended  to  conform  VA  rules  to  FAA 
rules  and  practice  in  regard  to  similar 
training.  However,  merely  amending  the 
portion  of  the  VA  rule  dealing  with  the 
nature  of  the  training  to  include  the 
simulator  training  authorized  under 
appendix  A,  part  61, 14  CFR,  would  not 
fully  achieve  the  objective  since  many 
of  the  entities  receiving  a  Grant  of 
Exemption  letter  to  use  simulators  for 
training  under  the  part  are  not  certified 
as  either  pilot  or  provisional  pilot 
schools  under  part  141  as  required  by 
§  21.4263(g).  Therefore.  VA  is  amending 
its  definition  of  "flight  school"  to 
include  entities  known  as  air  carriers 
and  flight  training  centers,  whether  or 
not  certified  under  part  141,  which  have 
received  a  Grant  of  Exemption  letter 
from  the  FAA  to  offer  training  via 
simulator  under  part  61  in  lieu  of  the 
real-time  training  otherwise  required. 
Such  exemptions  are  only  authorized  by 
the  FAA  when  simulator  training  is 
deemed  to  be  an  appropriate  substitute. 
The  grant  of  exemption  reflects  FAA 
recognition  both  that  the  entity  offering 
the  simulator  training  is  providing 
instruction  similar  in  quality  to  that 
provided  by  schools  certificated  under 
Part  141  and  that  the  training  is 
acceptable  for  purposes  of  obtaining  a 
pilot  certification  or  rating. 

Since  most  major  airlines  now 
consider  simulator  training  a 
prerequisite  to  emplojmient  as  a  pilot  of 
large  commercial  aircraft,  VA  believes 
that  approving  such  training  for  VA 
educational  assistance  program 
purposes  will  enhance  the  opportunity 
for  veterans-trainees  to  qualify  for  such 
employment.  Without  VA  education 
benefits,  veterans  may  be  denied  access 


to  this  training  and  the  competitive 
advantage  it  gives  to  obtaining 
employment  in  the  aviation  industry. 

A  second  issue  is  addressed  in  these 
amendments.  The  Veterans  Benefits  Act 
of  1992.  Public  Law  102-568,  contains 
a  provision  which  now  allows  eligible 
veterans  and  servicemembers  to  receive 
educational  assistant  allowance  for 
pursuing  solo  flight  training.  Therefore, 
these  amendments  contain  provisions 
governing  such  flight  training. 

The  Department  of  Veterans  Affairs 
has  determined  that  these  amended 
regulations  do  not  contain  a  major  mle 
as  that  term  is  defined  by  E.O.  12291,      < 
entitled  Federal  Regulation.  The 
regulations  urill  not  have  a  $100  million 
annual  effect  on  the  economy,  and  will 
not  cause  a  major  increase  in  costs  or 
prices  for  anyone.  They  will  have  no 
significant  adverse  effects  on 
competition,  employment,  investment, 
productivity,  innovation,  or  on  the 
ability  of  the  United  States-based 
enterprises  to  compete  with  foreign- 
based  enterprises  in  domestic  or  export 
markets. 

The  Secretary  of  Veterans  Affairs  has 
certified  that  these  amended  regulations 
will  not  have  a  significant  economic 
impact  on  a  substantial  number  of  small 
entities  as  they  are  defined  in  the 
Regulatory  Flexibility  Act  (RFA),  5 
U.S.C.  601-612.  Pursuant  to  5  U.S.C. 
605(b),  the  amended  regulations, 
therefore,  are  exempt  from  the  initial 
and  final  regulatory  flexibility  analyses 
requirements  of  sections  603  and  604. 

This  certification  can  be  made 
because  those  provisions  goveming  solo 
flight  training  affect  only  individuals. 
While  the  amended  regulations 
goveming  flight  training  in  a  flight 
simulator  will  directly  affect  some  small 
entities,  VA  does  not  believe  that  they 
will  affect  a  substantial  number  of  them. 
Most  of  the  schools  or  entities  which 
now  will  be  able  to  seek  approval  are 
under  the  control  of  the  major  airlines. 
These  airlines  would  not  qualify  as 
small  entities.  Furthermore,  the 
economic  impact  on  the  few  small 
entities  that  would  qualify  to  seek 
approval  for  additional  training  would 
be  positive  since  there  may  be 
additional  veterans  who  would  pursue 
the  courses  offered  by  those  small 
entities.  VA  does  not  think  that  this 
would  be  a  significant  economic  impact 
since  the  number  of  veterans  enrolling 
in  any  course  would  probably  be  small. 

VA  finds  that  the  Administrative 
Procedures  Act  allows  a  retroactive 
effective  date  for  these  amended 
regulations.  The  amended  regulations 
goveming  flight  training  in  flight 
simulators  contain  only  liberalizing 
provisions  which  relieve  a  restriction 
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imposed  on  the  approval  of  flight 
courses. 

Furthermore,  the  department  is  aware 
that  although  the  regulations  did  not 
permit  approval  of  courses  offered 
pursuant  to  14  CFR  part  61  some 
courses  have  been  approved  due  to  a 
misunderstanding  as  to  the  nature  of 
some  of  these  courses  and  some 
veterans  have  recieved  educational 
assistance  for  pursuing  them.  Since,  in 
these  cases.  FAA-approved  training  of 
the  kind  covered  by  these  regulations 
was  provided  based  on  administrative 
^  approval  of  the  courses.  VA  believes  it 
appropriate  that  this  promulgation  of 
regulations  also  ratify  such  course 
approvals.  Accordingly.  VA  is  making 
the  amendments  to  §§  21.4263(g)(1). 
21.4263(g)(4).  21.4263(g)(4)(i)  and  the 
new  paragraph  21.4263(h}(l)(iii) 
effective  September  30. 1990.  which  is 
the  same  as  the  effective  date  for  the 
earliest  of  these  approvals. 

The  Department  of  Veterans  Affairs 
finds  that  good  cause  exists  for  making 
the  amendments  to  remaining 
regulations,  like  the  provisions  of  law 
they  implement,  retroactively  effective 
on  October  1, 1992. 

It  is  necessary  to  implement  these 
provisions  of  law  as  soon  as  possible. 
These  provisions  are  intended  to 
achieve  a  benefit  of  the  individual.  The 
maximum  benefits  intended  in  the 
legislation  will  be  achieved  through 
prompt  implementation.  Hence,  a 
delayed  effective  date  would  be  contrary 
to  statutory  design,  would  complicate 
administration  of  these  provisions  of 
law;  and  might  result  in  the  denial  of  a 
benefit  to  someone  who  is  entitled  to  it. 

VA  also  finds  that  good  cause  exists 
for  making  these  amended  regulations 
final  with  a  request  for  public  comment 
rather  than  first  including  them  in  a 
Notice  of  Proposed  Rulemaking.  VA 
believes  that  it  would  be  contrary  to  the 
public  interest  to  delay  the 
implementation  of  these  amended 
regulations,  not  only  because  a  few  of 
these  courses  have  already  been 
approved,  but  also  because  the 
department  recognizes  the  importance 
of  veterans  being  trained  in  courses 
which  will  illow  them  to  reach  their 
vocational  objectives.  Not  to  make  these 
amended  regulations  final  would 
deprive  a  significant  segment  of  an 
industry  of  the  opportunity  to  train 
veterans  under  the  educational 
programs  VA  administers. 

The  Catalog  of  Federal  Domestic 
Assistance  numbers  for  the  programs 
affected  by  this  proposal  are  64.120. 
64.124  and  12.609. 


List  of  Subjects  in  38  CFR  Part  21 

Civil  rights.  Claims,  Education,  Grant 
programs-education,  Loan  programs- 
education.  Reporting  and  recordkeeping 
requirements,  Schools,  Veterans, 
Vocational  education.  Vocational 
rehabilitation. 

Approved:  August  18, 1993. 
}esM  Brown, 
Secntary  of  Veterans  Affairs. 

For  the  reasons  set  out  in  the 
preamble,  38  CFR  part  21,  subpart  D  is 
amended  as  set  forth  below. 

PART  21— VOCATIONAL 
REHABILITATION  AND  EDUCATION 

Subpart  D— Administration  of 
Educational  Benaflts;  38  U.S.C. 
Chapter*  34, 35,  and  36 

1.  The  authority  citation  for  part  21. 
subpart  D  continues  to  read  as  follows: 


Authority:  38  U.S.C.  501(a). 

2.  In  S  21.4263  paragraphs  (g)(3), 
(g)(2).  (g)(1)  and  the  introductory  text  of 
paragraph  (g)  are  redesignated 
paragraphs  (g)(4),  (g)(3),  (g)(2)  and  (g)(1) 
respectively;  newly  redesignated 
paragraphs  (g)(1).  (g)(4)  introductory 
text  and  (g)(4)(ii)  are  revised;  paragraph 
(h)(1)  is  revised;  paragraphs  (h)(3)(i)  and 
(h)(3)(ii)  are  revised;  paragraph  (h)(4)(i) 
introductory  text  is  revised  and 
paragraph  (h)(4)(iii)  and  its  authority 
citation  are  added;  and  the  introductory 
text  of  paragraph  (i)  is  revised  to  read  as 
follows: 

1 21 .4263    RigM  training— 38  U.S.C. 
chapter  30  and  10  U.S.C.  chapter  106. 

•         •         •         •        • 

(g)  Requirements  for  approval.  (1)  For 
the  purposes  of  this  part,  a  flight  course 
may  be  approved  only  if  it  is  offered  by 
a  flight  school.  A  flight  school  is  a 
school  or  entity  which  meets  one  of  the 
following  sets  of  requirements. 

(i)  The  FAA  has  issued  the  school  or 
entity  either  a  pilot  school  certificate  or 
a  provisional  pilot  school  certificate 
specifying  eadi  course  the  school  is 
approved  to  offer  under  14  CFR  part 
141.  Thus,  a  mihtary  aero  club,  air 
carrier  or  institution  of  higher  learning 
with  the  proper  certificate  is  a  flight 
school. 

(ii)  The  entity  is  either  a  Flight 
Training  Center  or  an  Air  Carrier  which 
does  not  have  a  pilot  school  or 
provisional  pilot  school  certificate 
issued  by  the  FAA  under  14  CFR  part 
141,  but  pursuant  to  a  Grant  of 
Exemption  letter  issued  by  the  FAA,  is 
permitted  to  offer  pilot  training  by  a 
flight  simulator  instead  of  by  use  of 
actual  aircraft. 


(4)  Except  as  provided  in  paragraph 
(g)(3)  of  this  section,  no  private  pilot, 
student  pilot,  recreational  pilot  or  test 
course  may  be  approved  by  the 
appropriate  State  approving  agency. 
Other  flight  courses  of  a  flight  school 
may  be  approved  if  the  school  has 
submitted  a  written  application  and  the 
State  approving  agency  determines  that 
all  of  the  following  requirements  are 
met: 

(ii)  The  course  meets  the  requirements 
of  14  CFR  parts  63  or  141.  and  is  offered 
by  a  flight  school  described  in 
paragraph  (l)(i)  of  this  section;  or  meets 
the  requirements  of  14  CFR  part  61  and 
is  offered  in  whole  or  in  part  by  a  flight 
simulator  pursuant  to  a  grant  of 
exemption  letter  issued  by  the  FAA  to 
the  flight  school  offering  the  course. 
•        •        •        •        • 

[h)  Hourly  limitations.  •  •  • 

(1)  Flight  or  flight  simulator 
instruction.  Except  as  provided  in     ^^y^ 
paragraph  (h)(4)  of  this  section,  the 
maximum  number  of  hours  of  flight 
instruction  or  flight  simulator 
instruction  which  may  be  approved  for 
a  flight  course  shall  not  exceed  the 
number  determined  by  this  paragraph. 

(i)  The  maximum  number  of  hours  of 
solo  flight  instruction  shall  not  exceed 
the  minimum  number  of  hours  required 
for  the  course  provided  by  FAA 
regulations. 

(ii)  The  maximum  number  of  hours  of 
dual  flight  instruction  shall  not  exceed 
the  lesser  of — 

(A)  The  number  of  hours  of  dual  flight 
instruction  in  the  course  outline 
approved  by  the  FAA,  or 

(B)  120%  of  the  minimum  number  of 
hours  of  dual  flight  instruction  required 
for  the  course  by  FAA  regulations. 

(iii)  The  maximum  number  of 
approvable  hours  for  a  course  offered  in 
whole  or  in  part  by  flight  simulator  may 
not  exceed  the  number  of  hours  in  the 
FAA-approved  outline. 

(Authority:  38  U.S.C.  3032(0.  3231(f);  10 
U.S.C.  2131(g)) 


(3)  Preflight  briefings  and postflight 
critiques.  •  •  • 

(i)  If  these  hours  are  on  the  FAA- 
approved  outline,  the  maximum  number 
of  hours  of  preflight  briefings  and 
postflight  critiques  shall  not  exceed  the 
number  of  hours  on  the  outline 
exclusive  of  the  preflight  briefings  and 
post-flight  critiques  which  are 
attributable  to  solo  flying  hours  that 
exceed  the  minimum  number  of  solo 
flying  hours  for  the  course  in  14  CFR 
part  141. 

(ii)  If  these  hours  are  not  on  the  FAA- 
approved  outline,  they  may  not  be 
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approved  unless  the  State  approving 
agency  finds  that  the  briefings  and 
critiques  are  an  integral  part  of  the 
course  and  do  notprecede  or  follow 
solo  flying  hours  which  exceed  the 
minimum  number  of  solo  flying  hours 
for  the  course  in  14  CFR  part  141.  The 
maximum  number  of  hours  of  preflight 
briefings  and  poslflight  critiques  which 
may  be  approved  for  these  courses  may 
not,  when  added  together,  exceed  25 
percent  of  the  approved  hours  of  flight 
instruction. 

(Authority:  38  U.S.C.  3002,  2452[b):  10  U.S.C 
2131) 

(4)  Waiver  of  limitation  in  approvable 
course  hours,  (i)  Flight  schools  that 
wish  to  have  a  greater  number  of  hours 
of  dual  flight  instruction  approved  than 
are  permitted  by  paragraph  {h)(l)(ii)  of 
this  section,  may  seek  an  administrative 
review  of  their  approval  by  the  Director, 
Education  Service.  Requests  for  such  a 
review  should  be  made  in  writing  to  the 
Director  of  the  VA  facility  having 
jurisdiction  over  the  flight  school.  The 
request  should — 

(iii)  The  limit  on  the  number  of  hours 
of  solo  flight  instruction  found  in 
paragraph  (h){l)(i)  of  this  section  may 
not  be  waived. 

(Authority:  38  U.S.C  3032(f).  3231(f);  10 
U.S.Q  2131(g)) 

(i)  Charges.  The  appropriate  State 
approving  agency  shall  approve  charges 
for  tuition  and  fees  for  each  flight  course 
exclusive  of  charges  for  tuition  and  fees 
for  solo  flying  hours  which  exceed  the 
maximum  permitted  ujider  paragraph 
(h)(l)(i)  of  this  section  and  for  preflight 
briefings  and  postflight  critiques  which 
precede  or  follow  the  excess  solo  hours. 

(FR  Doc.  93-22964  Filed  9-21-93;  8:45  am] 
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ENVIRONMErfTAL  PROTECTION 
AGENCY 

40  CFR  Part  272 
[FRL-4698-9] 

Hazardous  Wastt  Management 
Program:  Incorporation  by  Reference 
of  Approved  State  Hazardous  Waste 
Program  for  Wisconsin 

AGENCY:  Environmental  Protection 
Agency. 

ACTION:  Immediate  final  rule. 

SUMMARY:  Under  the  Resource 
Conservation  and  Recovery  Act  of  1976, 
as  amended  (RCRA),  the  United  States 
Environmental  Protection  Agency  (EPA) 


may  grant  Final  Authorization  to  States 
to  operate  their  hazardous  waste 
managemen'  programs  in  lieu  of  the 
Federal  program.  EPA  uses  part  272  of 
title  40  of  the  Code  of  Federal 
Regulations  (40  CFR  part  272)  to 
provide  notice  of  the  authorization 
status  of  State  programs,  and  to 
incorporate  by  reference  those 
provisions  of  State  statutes  and 
regulations  that  EPA  will  enforce  under 
RCRA  section  3008.  Thus,  EPA  intends 
to  incorporate  by  reference  the 
Wisconsin  authorized  State  program  in 
40  CFR  part  272.  The  purpose  of  this 
action  is  to  incorporate  by  reference 
EPA's  approval  of  recent  revisions  to 
Wisconsin's  program. 
DATES:  This  document  will  be  effiactlve 
November  22, 1993  imless  EPA 
publishes  a  prior  Federal  Register  (FR) 
action  withdrawing  this  immediate  final 
rule.  All  comments  on  this  action  must 
be  received  by  the  close  of  business 
October  22, 1993.  The  incorporation  by 
reference  of  certain  Wisconsin  statutes 
and  regulations  was  approved  by  the 
Director  of  the  Federal  Register  as  of 
November  22, 1993,  in  accordance  with 
5  U.S.C.  552(a)  and  1  CFR  part  51. 
ADDRESSES:  Written  comments  should 
be  sent  to  Margaret  Millard,  Wisconsin 
Regulatory  Specialist.  Office  of  RCRA, 
U.S.  EPA  Region  V.  77  West  Jackson 
Boulevard,  HRM-7J,  Chicago,  Illinois 
60604.  (312)  353-1440. 
FOR  FURTHER  MFORMATKm  CONTACT: 
Margaret  Millard.  Wisconsin  Regulatory 
Specialist,  Office  of  RCRA.  U.S.  EPA 
Region  V.  77  West  Jackson  Boulevard, 
HRM-7J,  Chicago,  Illinois  60604,  (312) 
353-1440. 

SUPPLEMENTARY  INFORMATION: 

Background 

Effective  April  24, 1989,  and  May  29, 
1990,  EPA  incorporated  by  reference 
Wisconsin's  then  authorized  hazardous 
waste  program  (see  54  FR  7422  and  55 
FR  11910).  Effective  April  24, 1992,  (see 
57  FR  15029)  EPA  granted  Wisconsin 
additional  authorization.  In  this  notice, 
EPA  is  incorporating  the  currently 
authorized  State  hazardous  waste 
pr^^m  in  Wisconsin. 

^A  provides  both  notice  of  its 
approval  of  State  programs  in  40  CFR 
part  272,  and  incorporates  by  reference 
therein  the  State  statutes  and 
regulations  that  EPA  will  enforce  under 
section  3008  of  RCRA.  This  effort  will 
provide  clearer  notice  to  the  public  of 
the  scope  of  the  authorized  program  in 
Wisconsin. 

Revisions  to  Wisconsin's  and  other 
State  hazardous  waste  programs  are 
necessary  when  Federd  statutory  or 
regulatory  authority  is  modified.  The 


incorporation  by  reference  of 
Wisconsin's  authorized  program  in 
subpart  YY  of  part  272  is  intended  to 
enhance  the  public's  ability  to  discern 
the  current  status  of  the  authorized  State 
program  and  clarify  the  extent  of 
Federal  enforcement  authority.  For  a 
fuller  explanation  of  EPA's 
incorporation  by  reference  of 
Wisconsin's  auAorized  hazardous  waste 
program,  see  54  FR  7422  (February  21, 
1989). 

Certification  Under  the  Regulatory 
Flexibility  Act 

Pursuant  to  the  provisions  of  5  U.S.C. 
605(b),  I  hereby  certify  that  this  action 
will  not  have  a  significant  economic 
impact  on  a  substantial  number  of  small 
entities.  It  intends  to  incorporate  by 
reference  the  decision  already  made  to 
authorize  Wisconsin's  program  and  has 
no  separate  effect  on  handlers  of 
hazardous  waste  in  the  State  or  upon 
small  entities.  This  rule,  therefore,  does 
not  require  a  regulatory  flexibility 
analysis. 

Compliance  With  Executive  Order 
12291 

The  Office  of  Management  and  Budget 
has  exempted  this  rule  from  the 
requirements  of  section  3  of  Executive 
Order  12291. 

Paperwork  Reduction  Act 

Under  the  Paperwork  Reduction  Act. 
44  U.S.C.  3501  et  seq.,  Federal  agencies 
must  consider  the  paperwork  burden 
imposed  by  any  information  request 
contained  in  a  proposed  rule  or  a  final 
rule.  This  rule  will  not  impose  any 
information  requirements  upon  the 
regulated  community. 

List  of  Subjects  in  40  CFR  Part  272 

Administrative  practice  and 
procedure.  Confidential  business 
information.  Environmental  Protection, 
Hazardous  waste  transportation. 
Hazardous  waste,  Incorporation  by 
reference,  Indian  lands. 
Intergovernmental  relations,  Penalties, 
Reporting  and  recordkeeping 
requirements.  Water  pollution  control. 
Water  supply. 

Dated:  August  9, 1993. 
David  A.  Ullrich. 
Acting  Regional  Administrator 

For  the  reasons  set  forth  in  the 
preamble.  40  CFR  part  272  is  amended 
as  follows: 

PART  272— APPROVED  STATE 
HAZARDOUS  WASTE  MANAGEMENT 
PROGRAMS 

1.  The  authority  citation  for  part  272 
continues  to  read  as  follows: 
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Authority:  Sacs.  2002(a),  3006.  and  7004(b) 
of  tba  Solid  Waste  Dispoaal  Act,  aa  amended 
by  the  Resource  Ck)nservation  and  Recovery 
Act,  42  U.S.C  6912(a),  6926.  and  6974(b). 

2.  Section  272.2500.  State 

Authorization,  is  removed. 

3.  Section  272.2501  is  revised  to  read 
as  follows: 

1 272.2501    Wisconain  State  ■dminlstered 
program;  final  authorization. 

Pursuant  to  section  3006(b)  of  ROIA, 
42  U.S.C.  6926(b):  Wisconsin  has  final 
authorization  for  the  following  elements 
as  submitted  to  EPA  in  Wisconsin's  base 
program  application  for  final 
authorization  which  was  approved  by 
EPA  effective  on  January  31, 1986. 
Subsequent  program  revision 
applications  were  approved  effective  on 
June  6, 1989,  January  22, 1990,  and 
April  24. 1992. 

State  Statutes  and  Regulationa 

(a)  The  Wisconsin  statutes  and 
regulations  cited  in  this  paragraph  are 
incorporated  by  reference  as  part  of  the 
hazardous  waste  management  program 
under  subtitle  C  of  RCRA.  42  U.S.C. 
6921  et seq. 

(1)  EPA  Approved  Wisconsin 
Statutory  Requirements  Applicable  to 
the  Hazardous  Waste  Management 
Program,  (dated  Aueust  9, 1993). 

(2)  EPA  Approved  Wisconsin 
Regulatory  Reqiurements  Applicable  to 
the  Hazardotis  Waste  Management 
Program  (dated  August  9, 1993). 

(b)  The  following  statutes  and 
regulations  concerning  State 
ei^orcement,  although  not  incorporated 
by  reference  for  enforcement  purposes, 
are  part  of  the  authorized  State  program: 

(1)  Wisconsin  Statutes,  Volume  1, 
S§  19.21;  19.31;  19.32(2)  and  (5); 
19.35(3)  and  (4);  19.36;  19.37(1)  and  (2); 
Wisconsin  Statutes,  Volume  3, 
§§144.69-144.72;  144.73-144.74; 
144.76(2)  and  (3);  Wisconsin  Statutes 
Volume  4.  §§  227.07;  227.09;  227.14; 
227.51;  and  Wisconsin  Statutes,  Voliune 
5,  §803.09(1985-86). 

(2)  Wisconsin  Administrative  Code, 
Volume  1,  §NR:  2.19;  2.195(1);  and 
2.195(5)  (effective  April  1, 1984); 
Wisconsin  Administrative  Code, 
Volume  12,  §NR:  680.06(12)  (effective 
March  1, 1991). 

4.  Appendix  A  to  part  272.  State 
Requirements,  is  amended  by  revising 
the  Appendix  heading  and  adding  the 
center  heading  "Missouri"  above  the 
listing,  and  adding  in  alphabetical  order 
"Wisconsin"  and  its  listing  to  read  as 
follows: 

Appendix  A  to  Part  272— State 
Requirements 


MISSOURI 


WISCONSIN 

The  statutory  provisions  Include: 
Wisconsin  Statutes,  Volume  3.  Sections: 
144.01;  144.43-433;  144.44  (except 
144.44(4Ma));  144.441(1  )-<2);  144.441(3)  (b). 
(f).  and  (g);  144.441(4)  (a)  and  (c)-{g); 
144.441(6);  144.442(1).  (4H11):  144.443; 
144.444;  144.60-144.63;  and  144.64  (2)-(3) 
(except  for  144.64(2)(e)(l)). 

The  regulatory  provisions  include: 
Wisconsin  Administrative  Code,  Volume  12, 
§  NR  600.01-«00.04(2);  600  06;  600.3-600.11; 
605.02;  605.04-605.11;  Appendix  II,  HI.  IV 
and  V;  610.01-«10.09(2);  615.01- 
615.13(2)(b);  620.01;  620.04-620.10(3); 
620.14;  625.04(4);  625.05(l)-625.07(7)(c)12; 
625.12(1)  and  (2);  630.02;  630.04- 
630.40{3)(c);  635.02;  635.05-635.16(1 7)(d); 
635.17(1),  (2)  and  (3);  640.02;  640.06(2)(b); 
640.09-640.22(22);  645.04-645.14; 
645.17(l)(a)(l)-645.17(l)(a)3.e;  650;  655.02; 
655.05-655.13(13);  660  02;  660.08-*60.20(2); 
665.02;  665.05(1>-665.10(2);  670.06- 
670.11(2)(d)3;  675.01-675.30(6);  680.01- 
680.51(5);  685.02;  685.05-685.08(13)(b). 

(FR  Doc  93-23071  Filed  9-21-93;  8:45  am] 
HUMOCOOCf 


40  CFR  Part  300 

tFRL-3718-71 

RIN2050-AC3S 

Amendment  to  tha  National  Oil  and 
Hazardous  Suttstancaa  Pollution 
Contingency  Plan;  Procedures  for 
Planning  and  bnpiamenting  Off-Site 
Response  Actions 

AGENCY:  Environmental  Protection 

Agency  (EPA). 

ACnOW;  Final  rule. 

SUMMARY:  The  U.S.  Environmental 
Protection  Agency  (EPA)  is  today 
amending  the  National  Oil  and 
Hazardous  Substance  Pollution 
Contingency  Plan  ("NCP").  Today's 
final  nile  implements  the  requirements 
of  the  Comprehensive  Environmental 
Response,  Compensation  and  Liability 
Act  ("CERCLA")  (as  amended  by  the 
Superfund  Amendments  and 
Reauthorization  Act  of  1986  (SARA)) 
and  includes  certain  additional 
requirements  that  EPA  finds  to  be 
appropriate.  CERCLA  describes 
procedures  that  must  be  observed  when 
a  response  action  tmder  CERCLA 
involves  off-site  management  of 
CERCLA  hazardous  substances, 
pollutants  or  contaminants  (hereinafter 
referred  to  as  "CERCLA  wastes") 
resulting  from  CERCLA  decision 
documents  signed  after  the  enactment  of 
SARA  (i.e..  after  October  17, 1986).  This 
rule  also  makes  these  procedures 


applicable  to  off-site  management  of 
CERCLA  wastes  resulting  from  CERCLA 
decision  documents  signed  before  the 
enactment  of  SARA.  Prior  to  this  rule, 
EPA  managed  the  off-site  transfer  of 
CERCLA  wastes  according  to  the  May 
1985  off-site  policy  (published  in  the 
Federal  Register  on  November  5, 1985), 
as  revised  November  13, 1987  (OSWER 
Directive  No.  9834.11). 
DATES:  Effective:  The  final  rule  is 
effective  October  22, 1993. 

CERCLA  section  305  provides  for  a 
legislative  veto  of  regulations 
promulgated  under  CERCLA.  Although 
JNS  V.  Chadha,  462  U.S.  919. 103  S.Ct. 
2764  (1983),  cast  the  validity  of  the 
legislative  veto  into  question,  EPA  has 
transmitted  a  copy  of  this  regulation  to 
the  Secretary  of  the  Senate  and  the  Clerk 
of  the  House  of  Representatives.  If  any 
action  by  Congress  calls  the  effective 
date  of  this  regulation  into  question, 
EPA  will  publish  notice  of  clarification 
in  the  Federal  Register. 
AOOflESSES:  The  official  record  for  this 
rulemaking  is  located  in  the  Superfund 
Docket,  U.S.  Environmental  Protection 
Agency  (OS-245),  401  M  Street  SW., 
room  2427.  Washington,  DC  20460  (202/ 
260-3046)  and  is  available  for  public 
inspection  from  9  a.m.  to  4  p.m., 
Monday  through  Friday,  excluding 
holidays.  The  docket  nimiber  is  121- 
POS. 

FOR  FURTHER  INFORMATION  CONTACT: 
Ellen  Epstein.  RCRA  Enforcement 
Division,  Office  of  Waste  Programs 
Enforcement  (OS-520),  Envirormiental 
Protection  Agency.  401  M  Street,  SW.. 
Washington,  DC  20460,  Phone  (202) 
260-4849,  or  the  RCRA  Superfund 
Hotline  (800)  424-9346  (or  (703)  920- 
9810  in  the  Washington,  DC. 
metropolitan  area). 

SUPPLEMENTARY  INFORMATION: 

Table  of  ContenU 

I.  Authority 

II.  Introduction 
m.  Background 

IV.  Discussion  of  Final  Rule 

A.  Applicability 

1.  CERCLA  Wastes  Affected 
i.  Laboratory  Samples 

ii.  LOR  Residues 

iii.  Clarification  on  Subsequent  Transfers 
of  CERCLA  wastes 

2.  Actions  Affected 

i.  Enforcement  Activities 
ii.  Actions  under  CERCLA  Section  120 
iii.  Federally-pennittad  releases 
Iv.  Definition  of  Site 

3.  RCRA  Section  7003  Actions 

4.  Removals 

5.  Pre-SARA  v.  Post-SARA  Actions 

B.  Determining  Acceptability 

1.  State  Role 

2.  EPA's  Role 

3.  Disputes  Iwtween  States  and  EPA 
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4.  No  Cooperative  Agreement  Requirement 

5.  Facility  Acceptability  Status 

C  Determining  Acceptability— Compliance 
Criteria 

1.  Inspection  Requirements 

2.  Receiving  Unit 

3.  Facility 

4.  Relevant  Violations 

5.  Minimum  Technology  Requirements 
(MTRs) 

6.  Facilities  Operating  Under  a  RCRA 
Exemption  and  Non-RCRA  Facilities 

D.  Determining  Acceptability-Releases 

1.  Identifying  Releases 

2.  De  Minimis  Releases 

3.  Releases  to  the  Air 

4.  Other  Releases 

E.  Notification  of  Acceptability 

1.  Management  Options  for  Loss  of 
Acceptability 

2.  Potential  Unacceptability 

F.  Review  Procedures 

1.  Agency  Response  Time 

2.  Notification  of  Immediate 
Unacceptability 

3.  Potentially  Responsible  Parties 

G.  Due  Process  Issues 

1.  Potential  Loss  of  Business 

2.  Payment  of  Penalties 

3.  Review  of  Determination  Decision 

4.  Review  Procedures 

5.  Notification  of  Decisions 

H.  Re-evaluation  of  Unacceptabiliiy 

1.  Thresholds/Enforceable  Agreements 

2.  Corrective  Action/Controlled  Releases 

3.  Releases  and  Regaining  Eligibility 

4.  Regaining  Physical  Compliance  at 
Treatment  and  Storage  Facilities 

I.  Implementation 

J.  Manifest  Requirements 

V.  Regulatory  Analysis 

A.  Regulatory  Impact  Analysis 

B.  Regulatory  Flexibility  Act 

C.  Paperwork  Reduction  Act 

VI.  Supplementary  Docimient 

I.  Authority 

Sections  104(c)(3),  105,  and  121(d)(3) 
of  the  Comprehensive  Environmental 
Response,  Compensation  and  Liability 
Act  of  1980  ("CERCLA").  as  amended 
by  the  Superfund  Amendments  and 
Reauthorization  Act  of  1986  ("SARA") 
(42  U.S.C.  9604(c)(3),  9605,  9621(d)(3)); 
section  311(c)(2)  of  the  Clean  Water  Act 
(33  U.S.C.  1321(c)(2));  Executive  Order 
12580  (52  FR  2923,  January  29, 1987); 
and  Executive  Order  12777  (56  FR 
54757,  October  22, 1991). 

n.  Introduction 

Today's  final  rule  amends  the 
National  Oil  and  Hazardous  Substances 
Pollution  Contingency  Plan  ("NCP"),  40 
CFR  part  300,  by  addiig  a  new 
§  300.440.  The  May  1985  off-site  policy 
(50  FR  45933-45937  (November  5, 
1985)).  as  revised  by  the  Procedures  for 
Implementing  Off-site  Response  Actions 
of  November  13, 1987  (OSWER 
Directive  No.  9834.11),  (hereinafter 
known  as  the  "Off-site  Policy"),  is 
superseded  by  this  rule. 


The  purpose  of  this  off-site  regulation 
is  to  avoid  having  CERCLA  wastes  from 
CERCLA-au'horized  or  -funded 
response  acaons  contribute  to  present  or 
future  environmental  problems  by 
directing  these  wastes  to  management 
units  determined  to  be  environmentally 
sound.  Congress  and  EPA  have  always 
beheved  that  a  CERCLA  cleanup  should 
be  more  than  a  relocation  of 
environmental  problems,  and  have 
attempted  to  ensure  the  proper 
treatment  ard  disposal  of  CERCLA 
wastes  remc  ved  from  a  CERCLA  site. 
EPA  believes  that  the  process  set  out  in 
this  rule  for  ensuring  that  CERCLA 
wastes  are  transferred  only  to  properly- 
permitted  facilities  that  have  no  relevant 
violations  or  uncontrolled  releases, 
assures  that  the  reoeipt  of  CERCLA 
waste  will  not  pose  adverse  effects  on 
the  environment. 

The  off-site  regulation  should  help 
prevent  the  aggravation  of  conditions  at 
problem  sites  and  reduce  the 
government's  and  the  Superfund's 
potential  liability  by  establishing 
criteria  gove-ning  the  off-site  transfer  of 
CERCLA  wastes  from  CERCLA- 
authorized  or  -funded  response  actions. 
The  rule  should  also  help  to  ensure  that 
off-site  transfer  decisions  are  made  in  an 
environmentally  sensible  manner, 
consistent  with  sound  public  policy  and 
business  practices. 

The  requirements  of  this  rule  are 
integral  components  of  the  "selection  of 
remedial  action"  provision  in  CERCLA 
section  121,  and  their  proper 
application  will  help  to  ensure  that 
response  actions  selected  are  protective 
of  human  health  and  the  environment 
(consistent  with  CERCLA  section 
121(b)(1)  and,  more  generally,  with 
section  104(a)(1)). 

Today's  final  rule  implements  the 
requirements  of  section  121(d)(3)  of 
CERCLA,  wh  ich  provides  that  in  the 
case  of  any  CERCLA  -esponse  action 
involving  the  off-site  transfer  of  any 
hazardous  substance,  pollutai^,  or 
contaminant  (CERCLA  waste),  that 
CERCLA  waste  may  only  be  placed  in  a 
facility  that  is  in  compHance  with  the 
Resource  Conservation  and  Recovery 
Act  (RCRA)  (or  other  applicable  Federal 
law)  and  applicable  State  requirements. 
CERCLA  requires  that  for  "land  disposal 
facilities,"  there  may  be  no  transfer  of 
CERCLA  wastes  to  a  unit  with  releases, 
and  any  releases  at  other  units  must  be 
controlled. 

Although  CERCLA  section  121(d)(3) 
applies  compliance  criteria  to  all 
facilities,  it  applies  "release"  criteria 
only  to  RCRA  subtitle  C  land  disposal 
facilities.  EPA  believes,  as  a  matter  of 
policy,  that  seme  release  criteria  should 
also  be  applied  to  all  faciUties  that 


receive  CERCLA  wastes  from  CERCLA 
authorized  or  funded  response  actions, 
including  RCRA  treatment,  storage,  and 
permit-by-rule  facilities,  and  any  non- 
RCRA  subtitle  C  fedlities  (such  as 
subtitle  D  fecilities  or  facilities 
permitted  to  receive  hazardous 
substance  wastes  under  the  Toxic 
Substances  Control  Act  (TSCA)) '.  The 
Agency  believes  that  such  a  step  will 
further  the  protection  of  human  health 
and  the  environment,  and  the 
development  of  a  sound  and  consistent 
public  policy;  it  would  also  serve  to 
further  the  goals  reflected  in  CERCLA 
section  121(d)(3). 

Similarly,  although  SARA  section 
121(b)  provides  that  CERCLA  section 
121  (and  thus  section  121(d)(3))  applies 
to  actions  arising  from  post-SARA 
decision  documents  only  .J  EPA  believes 
that  it  is  logical  and  appropriate  to 
apply  this  rule  to  CERCLA  wastes 
resulting  from  two  other  categories  of 
similar  cleanup  actions:  those 
authorized  under  CERCLA  before  the 
enactment  of  SARA,  and  those 
performed  under  the  National 
Contingency  Plan  pursuant  to  section 
311  of  the  Clean  Water  Act  (for  non- 
petroleum  products).  Accordingly,  this 
rule  applies  to  a  number  of  situations  in 
addition  to  those  expressly  set  out  in 
section  121(d)(3)  of  CERCLA. 

Today's  final  rule  establishes  the 
criteria  and  procedures  for  determining 
whether  facilities  are  acceptable  for  the 
off-site  receipt  of  CERCLA  waste  from 
CERCLA-authorized  or  -funded 
response  actions  and  outlines  the 
CERCLA  wastes  and  actions  affected  by 
the  criteria.  It  establishes  compliance 
criteria  and  release  criteria,  and 
establishes  a  process  for  determining 
whether  facilities  are  acceptable  based 
on  those  criteria.  The  rule  leaves  the 
final  decision  of  off-site  acceptability 
with  EPA,  after  providing  the 
opportunity  for,  and  encouraging, 
substantial  consultation  with  the  State 
in  which  the  off-site  facility  is  located. 


'  A  TSCA  permitted  facility's  acceptability  to 
receive  CEKCLA  wastes  is  also  t>ased  on  compliance 
end  release  findings.  As  «)rith  a  RCRA  (acility.  the 
compliance  finding  at  a  TSCA  facility  hinges  on  the 
absence  of  relevant  violations  at  or  affecting  the 
receiving  unit  The  release  finding  for  a  TSCA 
facility  is  based  on  the  presence  or  absence  of 
environmentally  significant  releases  anywhere  al 
the  facility  (i.e.,  not  just  at  the  receiving  unit).  Such 
releases  must  be  addressed  by  corrective  action 
under  a  State  or  Federal  program. 

>S«cUon  121(b)(1)  of  SARA  provide*  that  the 
requirements  of  C^CLA  section  121  shall  rK3l 
apply  to  any  remedial  action  for  which  the  Record 
of  Decision  ("ROD")  was  signed,  or  the  consent 
decree  lodged,  before  the  date  of  eitactmeni  of 
SARA  SARA  Section  121(b)(2)  provides  that  if  an 
ROD  was  signed,  or  consent  decree  lodged,  within 
the  30-day  period  after  enactment  of  SARA,  the 
remedial  action  should  comply  with  CERCLA 
secUon  121  to  the  maximum  extent  practicable. 
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The  final  rule  outlines  the  State's  role  in 
the  off-site  acceptability  determination 
and  ensures  that  States  will  remain 
active  participants  in  the 
decisionsmaking  process.  The  rule  also 
establishes  procedures  for  notification 
of  unacceptability,  appeals  of 
unacceptability  determinations,  and  re- 
evaluation  of  unacceptability 
determinations. 

Under  the  rule,  the  poligy  of  applying 
off-site  requirements  to  actions  taken 
under  section  7003  of  the  Solid  Waste 
Disposal  Act,  as  amended  by  RCRA,  is 
discontinued. 

III.  Background 

From  the  beginning  of  the  CERCLA 
program.  Congress  has  mandated  that 
CERCLA  wastes  be  treated,  stored,  and 
disposed  of  in  an  environmentally 
sound  manner.  Section  104(c)(3)  of 
CERCLA,  as  originally  enacted  in  1980, 
required  States  to  ensure  the  availability 
of  a  hazardous  waste  disposal  facility  in 
compliance  with  RCRA  subtitle  C  for 
receipt  of  hazardous  waste  from  Fund- 
financed  remedial  actions. 

In  January  1983,  EPA  issued  Guidance 
on  the  Requirements  for  Selecting  an 
Off-Site  Option  in  a  Superfund 
Response  Action.  This  first  guidance  on 
the  off-site  transfer  of  CERCLA  wastes 
required  a  facility  inspection  and  that 
all  major  violations  at  the  facility  be 
corrected  in  order  for  the  facility  to 
receive  CERCLA  wastes  fi'om  remedial 
or  removal  actions.  EPA's  May  1985 
"Procedures  for  Planning  and 
Implementing  Off-Site  Response 
Actions"  (50  FR  45933)  detailed  the 
criteria  for  evaluating  the  acceptability 
of  facilities  to  receive  CERCLA  wastes. 

The  NCP,  revised  in  November  1985 
(40  CFR  part  300),  incorporated 
requirements  for  off-site  receipt  of 
CERCLA  waste.  The  NCP.  at  40  CFR 
300.68(a)(3),  required  that  facilities  have 
permits,  or  other  appropriate 
authorization  to  operate,  in  order  to  be 
acceptable  for  receiving  oR-site  CERCLA 
waste. 

SARA  reaffirmed  the  rationale 
embodied  in  CERCLA  section  104(c)(3) 
and  the  May  1985  Off-site  Policy. 
Section  121(d)(3)  of  CERCLA.  as  added 
by  SARA,  explicitly  provides  that  in  the 
case  of  any  OERCLA  "removal  or 
remedial  action  involving  the  transfer  of 
any  hazardous  substance  or  pollutant  or 
contaminant  off-site."  such  transfer 
shall  only  be  to  a  facility  operating  in 
compliance  with  the  Solid  Waste 
Disposal  Act  (as  amended  by  RCRA  and 
the  Hazardous  and  Solid  Waste 
Amendments  (HSWA)).  or.  where 
applicable,  the  Toxic  Substances 
Control  Act  (TSCA),  or  other  applicable 
FederalJaw,  and  all  applicable  State 


requirements.  The  section  also  requires 
that  receiving  units  at  land  disposal 
facilities  have  no  releases  of  hazardous 
wastes  or  hazardous  constituents  and 
that  any  releases  from  other  units  at  a 
land  disposal  facility  be  controlled  by  a 
RCRA  corrective  action  program. 

Finally,  EPA  issued  revised 
procedures  for  implementing  off-site 
response  actions  on  November  13. 1987. 
as  a  memorandum  from  J.  Winston 
Porter.  Assistant  Administrator  for  Solid 
Waste  and  Emergency  Response,  to  the 
EPA  Regional  Administrators  (OSWER 
Directive  No.  9834.11)  (the  "Off-site 
Policy").  These  procedures,  which  were 
effective  immediately,  provided 
guidance  on  complying  with  the  SARA 
requirements,  updated  the  1985  Off-site 
Policy,  and  provided  detailed 
procedures  for  issuing  and  reviewing 
unacceptability  determinations.^ 

The  Agency  proposed  amendments  to 
the  NCP  on  November  29,  1988  (53  FR 
48218)  to  implement  the  requirements 
of  CERCLA  section  121(d)(3),  and  to  add 
certain  appropriate  requirements 
contained  in  the  Off-site  Policy.  EPA 
received  over  75  specific  comments  on 
the  proposed  rule  and  has  carefully 
analyzed  those  comments  and  made 
changes  as  appropriate  in  promulgating 
today's  rule.  Today's  final  rule  (the 
"Off-site  Rule")  implements  and 
codifies  the  requirements  contained  in 
CERCLA  section  121(d)(3).  and 
incorporates  many  provisions  of  the  Off- 
site  Policy.  Specific  responses  to  the 
comments  received  are  set  out  below,  or 
in  the  "Comment-Response  Document" 
to  this  rule,  which  is  available  from  the 
Superfund  Docket. 

rv.  Discussion  of  Final  Rule 

The  Off-site  Rule  generally  provides 
that  a  facility  used  for  the  off-site 
management  of  CERCLA  wastes  must  be 
in  physical  compliance  with  RCRA  or 
other  applicable  Federal  and  State  laws. 
In  addition,  the  following  criteria  must 
be  met: 

•  Units  receiving  CERCLA  wastes  at 
RCRA  subtitle  C  fiacilities  must  not  be 
releasing  any  hazardous  wastes, 
hazardous  constituents  or  hazardous 
substances; 

•  Receiving  units  at  subtitle  C  land 
disposal  facilities  must  meet  minimum 
technology  requirements; 

•  All  releases  from  non-receiving 
units  at  land  disposal  facilities  must  be 
addressed  by  a  corrective  action 
program  prior  to  using  any  imit  at  the 
facility;  and 

•  Environmentally  significant 
releases  from  non-receiving  units  at 


>  For  additional  diacussion  on  the  backgrotlAd  of 
this  rule,  see  the  proposed  rule  at  S3  FR  48219-20 
(November  29. 1988). 


Subtitle  C  treatment  and  storage 
facilities,  and  from  all  imits  at  other- 
than-Subtitle  C  facilities,  must  also  be 
addressed  by  a  corrective  action 
program  prior  to  using  any  unit  at  the 
facility  for  the  management  of  CERCLA 
wastes. 

The  Rule  provides  procedures  for  EPA 
to  notify  the  facility  if  EPA  determines 
that  the  facility  is  unacceptable.  It  also 
provides  an  opportunity  for  the  owner/ 
operator  to  discuss  the  determination 
with  the  appropriate  government 
official,  and  if  still  unsatisfied,  to  obtain 
a  review  of  the  determination  by  the 
Regional  Administrator. 

The  following  discussion  of  today's 
rule  describes  the  new  §  300.440 
requirements  and  responds  to  public 
comments  received  on  the  proposal. 
Two  major  changes  have  been  made 
from  the  proposed  rule  as  a  result  of  the 
comments  received:  (1)  EPA — not  the 
States — will  make  the  final 
determinations  as  to  whether  off-site 
facilities  are  "acceptable"  under  this 
rule  to  receive  CERCLA  wastes,  with 
States  being  active  participants  during 
the  decision-making  process,  and  (2)  the 
distinction  between  criteria  for  CERCLA 
wastes  resulting  from  pre-  and  post- 
SARA  decision  documents  has  been 
removed.  These  changes,  as  well  as 
other  comments  received  on  the 
proposed  rule,  are  discussed  below. 

A.  Applicability 

1.  CERCLA  Wastes  Affected 

J.  Laboratory  samples.  The  proposed 
rule  provided  that  the  transfer  of 
CERCLA  site  samples  to  an  off-site 
laboratory  for  characterization  would 
not  be  subject  to  the  rule  based  on  the 
small  size  of  lab  samples,  the  need  for 
prompt  and  frequent  laboratory 
analysis,  and  the  high  level  of 
confidence  that  lab  samples — due  to 
their  value  to  the  sending  facility — will 
be  properly  handled  (53  FR  48220). 
Several  commenters  contended  that  the 
exemption  should  be  enlarged,  such  that 
off-site  requirements  would  also  not 
apply  to  sample  shipments  from  labs  to 
ultimate  disposal  or  treatment  facilities. 
The  commenters  argued  that  requiring 
labs  to  segregate  the  small  volumes  of 
CERCLA  wastes  sent  to  labs  for  analysis 
for  separate  handling  under  the  Off-site 
Rule  would  be  burdensome,  and 
unnecessary  to  protect  public  health.  A 
number  of  commenters  also  questioned 
the  wisdom  of  preventing  labs  from 
sending  tested  samples  back  to  the  site, 
as  is  common  practice.  EPA  has 
evaluated  these  comments,  and  agrees 
that  it  is  not  necessary  to  require 
transfer  of  lab  sample  CERCLA  wastes 
from  labs  to  meet  the  full  requirements 
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of  this  rule  for  reasons  discussed  above 
and  in  the  preamble  to  the  proposed 
rule.  However,  today's  rule  is  predicated 
on  the  principle  that  CERCLA  actions 
should  not  contribute  to  existing 
environmental  problems,  and  that 
materials  generated  from  CERCLA 
actions  should  be  transferred  only  to 
environmentally  sound  facilities.  Thus, 
EPA  does  not  believe  it  is  appropriate 
for  labs  to  routinely  send  CERCLA  waste 
samples  back  to  CERCLA  sites. 
Accordingly,  EPA  has  identified  two 
options  for  the  proper  disposal  of  lab- 
tested  samples  of  CERCLA  wastes.  The 
Agency  believes  that  these  options, 
included  in  the  final  rule,  respond  to 
commenters'  concerns  that  imnecessary 
obstacles  not  be  placed  iif  the  way  of  lab 
testing,  while  ensuring  that  CERCLA 
wastes  are  handled  in  an 
environmentally-sound  manner. 

First,  labs  may  send  the  tested 
samples  and  their  residues  to  an 
appropriate  facility  (i.e.,  they  may  treat 
it  as  material  not  subject  to  Uiis  rule  and 
transfer  it  to  ai^  facility  that  may  legally 
accept  such  wastes):  the  Agency  expects 
that  the  vast  majority  of  the  materials 
sent  to  labs  from  CERCLA  sites  will  be 
handled  under  this  first  option.  Second, 
the  lab  may  return  the  CERCLA  waste 
sample  to  the  site  from  which  the 
sample  came  if  the  Remedial  Project 
Manager  (RPM)  or  On-Scene 
Coordinator  (OSC)  agrees  to  assume 
responsibility  for  the  proper 
management  of  the  sample  and  gives 
permission  for  the  sample  to  be  returned 
to  the  site. 

One  commenter  requested  that  a 
similar  exemption  be  applied  to 
CERCLA  wastes  sent  off-site  for 
treatability  studies.  The  commenter 
reasoned  that  information  on  treatability 
is  valuable,  resulting  in  a  high 
confidence  level  that  these  CERCLA 
wastes  will  be  properly  handled  and 
managed,  and  ^at  treatability  studies 
promote  treatment  rather  than  disposal 
of  CERCLA  wastes;  treatment  is  a 
preferred  waste  management  option 
under  CERCLA.  Finally,  the  RCRA 
program  has  exempted  treatability  study 
wastes  from  most  hazardous  waste 
management  requirements. 

EPA  agrees  with  the  commenter  that 
an  exemption  from  this  rule  for 
treatability  CERCLA  wastes  is 
appropriate,  and  that  it  is  consistent 
with  the  approach  taken  in  the  final  rule 
for  Identification  and  Listing  Hazardous 
Waste  Treatability  Studies  Sample 
Exemption  (53  FR  27290.  July  19, 1988). 
Thus,  those  hazardous  wastes  at  a 
CERCLA  site  that  are  being  sent  off-site 
for  treatability  studies  and  that  meet  the 
requirements  for  an  exemption  from 
RCRA  under  40  CFR  261.4(e),  are  also 


exempt  from  today's  rule.  CERCLA 
wastes,  residues  and  other  materials  that 
are  not  RCRA  hazardous  wastes 
resulting  from  treatability  studies  are 
subject  to  the  same  disposal  options  as 
materials  from  lab  characterization 
samples.  Again,  EPA  believes  that  this 
approach  will  help  to  facilitate  prompt 
site  cleanups  while  ensuring  that 
CERCLA  wastes  are  managed  in  an 
environmentally-soimd  manner.  Non- 
RCRA  hazardous  wastes  that  are  being 
sent  off-site  for  treatability  studies  and 
that  are  below  the  quantity  thresholds 
established  in  the  Treatability  Studies 
Sample  Exemption  Rule  are  similarly 
exempt  from  the  requirements  of  the 
Off-site  Rule. 

a.  LDR  residues.  One  commenter 
objected  to  applying  the  requirements  of 
the  rule  to  transfers  :rom  a  CERCLA  site 
of  CERCLA  waste  residues  meeting 
treatment  standards  established  by  the 
land  disposal  restrictions  (LDRs). 
believing  that  these  residues  no  longer 
posed  a  hazard.  EPA  maintains  that 
RCRA  hazardous  wastes  or  waste 
residues  meeting  LDR  treatment 
standards  are  still  considered  hazardous 
undar  RCRA,  unless  they  no  longer 
exhibit  a  characteristic  of  hazardous 
waste,  or  if  appropriate,  are  delisted. 
Moreover,  even  if  a  CERCLA  waste 
meeting  LDR  treatment  standards  is 
foimd  not  to  be  a  RCRA  hazardous 
waste,  it  may  still  be  CERCLA  waste. 
Under  today's  rule,  CERCLA  waste  that 
is  not  a  RCRA  hazardous  waste  may  be 
sent  to  other  than  a  RCRA  subtitle  C 
facility  for  disposal  (if  that  faciUty  meets 
the  requiremei  ts  of  the  rule),  e.g.,  a 
RCRA  subtitle  D  landfill.  EPA  believes 
that  the  rule  as.  it  stands  should  not 
prove  burdensome  and  that  it  should  be 
relatively  easy  to  find  capacity  for  such 
CERCLA  wastes.  Therefore,  the  final 
rule  does  not  exempt  CERCLA  waste 
residues  meeting  LDR  treatment 
standards  when  they  are  transferred 
from  the  CERCLA  site. 

Hi.  Clahficat'on  on  Subsequent 
Transfers  of  CERCLA  Wastes.  The  prior 
comment  raises  the  related  issue  of  how 
the  Off-site  Rue  applies  to  subsequent 
transfers  of  CE:^CLA  waste.  When  a 
CERCLA  waste  is  to  be  transferred  off- 
site  as  part  of  a  CERCLA  funded  or 
authorized  cleanup,  the  contract 
implementing  the  decision  document 
should  identify  the  final  disposition 
point  for  the  CvRCLA  waste  (i.e,  the 
final  treatment  or  disposal  facility),  and 
any  intermediate  facilities  that  will  store 
or  pre-treat  the  wastes  (e.g..  waste 
brokers,  blenders).  All  such  fedlities 
would  be  required  to  be  acceptable 
imder  the  final  rule. 

Once  the  CERCLA  vraste  is  finally 
disposed  of  off-site,  or  treated  off-site  to 


BOAT  levels  or  in  the  absence  of  BDAT. 
treated  to  substantially  reduce  its 
mobility,  toxicity,  or  persistence,  it  is  no 
longer  considered  a  (XRCLA  waste  and 
subsequent  transfers  of  the  waste  would 
not  be  regulated  under  this  rule. 
However,  if  residues  derived  from  the 
treatment  of  the  CERCLA  waste  are 
RCRA  hazardous  wastes,  they  must  be 
managed  as  such  under  RCRA. 

2.  Actions  Affected 

1.  Enforcement  Activities.  EPA  would 
like  to  clarify  and  respond  to  several 
commenters'  questions  concerning 
which  enforcement  activities  are 
affected  by  today's  rule.  The  Off-site 
Rule  applies  only  to  those  actions  being 
taken  under  a  CERCLA  authority  or 
using  CERCLA  funds.  These  include 
actions  taken  under  section  104, 
CERCLA  consent  agreements,  decrees 
(including  special  covenants  under 
section  122(f)(2)(A)).  Records  of 
Decisions  (RODs),  section  106  orders, 
and  actions  taken  under  pre- 
authorization  CERCLA  decision 
documents.  State  response  actions 
conducted  under  a  CERCLA  cooperative 
agreement,  are  also  subject  to  the  off-site 
requirements. 

Actions  which  would  not  trigger  the 
off-site  requirements  include 
notification  of  a  spill  of  a  reportable 
quantity  under  CERCLA  section  103. 
cleaning  up  a  site  using  only  State 
authority  and  State  funds  (whether  or 
not  the  site  is  listed  on  the  Superfund 
National  Priorities  List  (NPL)),  and 
conducting  a  voluntary  cleanup 
involving  government  oversight  (e.g.,  by 
the  U.S.  Coast  Guard),  unless  under 
CERCLA  or  a  CERCLA  order  or  decree. 

In  one  commenter's  example,  if  a  PRP 
has  taken  a  volimtary  response  action 
(not  under  a  CERCLA  order  and  without 
CERCLA  funds),  that  action  is  not 
subject  to  the  Off-site  Rule;  thus,  in  a 
cost  recovery  action  under  CERCLA 
section  107(a)(4)(B),  the  PRP  may 
demonstrate  action  "consistent  with  the 
NCP"  without  having  to  show 
compliance  with  the  Off-site  Rule 
requirements. 

/;.  Actions  under  CERCLA  section  120. 
The  proposed  rule  states  that  the 
requirements  of  this  rule  do  apply  to  all 
Federal  facility  actions  under  CERCLA, 
including  those  taken  by  EPA  and/or 
another  Federal  agency  under  CERCLA 
sections  104, 106,  and  120  (53  FR 
48220).  One  commenter  objected  to 
applying  this  rule  to  Federal  facilities, 
arguing  that  this  was  not  equitable 
because  the  rule  covers  private  party 
actions  at  NPL  sites  only.  The 
commenter  asked  that  the  rule  only  be 
applied  to  EPA-funded  or  Federal- 


49204 Federal  Register  /  Vol.  58,  No.  182  /  Wednesday,  September  22,  1993  /  Rules  and  Regulations 


agency-lead  CERCLA  actions  taken  at 
NPL  sites. 

In  response,  EPA  does  take  CERCLA 
actions  at  private  facilities  ;hat  are  not 
on  the  NPL  (e.g.,  enforcement  actions 
and  removals)  and  these  actions  are 
subject  to  the  Off-site  Rule  when  they 
are  conducted  under  CERCLA  authority 
or  using  CERCLA  money.  Consistent 
with  CERCLA  120(a),  EPA  does  not 
believe  it  is  appropriate  to  treat  CERCLA 
actions  at  non-NPL  Federal  facilities 
differently.  Thus,  if  a  Federal  agency 
plans  to  transfer  CERCLA  wastes  off-site 
from  a  Federal  facility  under  a  CERCLA 
authority  or  with  CERCLA  funds  (as 
compared  to  being  transferred  under 
another  statutory  authority),  the  Federal 
agency  may  transfer  CERCLA  wastes 
only  to  facilities  found  to  be  acceptable 
under  this  rule.  Federal  facilities  may 
transfer  CERCLA  wastes  off  the  CERCLA 
site  to  treatment,  storage  or  disposal 
units  on  the  same  Federal  property,  but 
only  if  the  other  units  (and  the  larger 
Federal  facility  or  installation)  meet  the 
requirements  of  this  rule. 

lii.  Federally-permitted  releases.  In 
the  proposed  rule,  the  Agency  stated 
that  Federally-permitted  releases  should 
not  be  routinely  included  within  the 
concept  of  "release"  for  the  purposes  of 
section  121(d)(3).  For  "Federally- 
permitted  releases,"  as  defined  in  NCP, 
§  300.5  (1990  ed.)  and  CERCLA  section 
101(10),  the  government  has  specifically 
identified  the  types  and  levels  of 
hazardous  substances  that  may  safely 
and  appropriately  be  released  (e.g.,  a 
NPDES  water  discharge  permit),  and  it 
would  not  make  sense  to  find  a  facility 
unacceptable  based  on  the  existence  of 
such  an  authorized  and  planned  release. 
Of  course,  unauthorized  releases  that 
are  being  studied,  cleaned  up,  or 
controlled  under  a  corrective  action 
portion  of  a  permit,  would  not  be 
considered  to  be  "Federally  permitted" 
for  the  purposes  of  this  rule. 

The  Agency  further  stated  in  the 
proposed  rule  that  although  Federally 
permitted  releases  would  not  routinely 
be  considered  to  be  a  "release"  for  the 
purpose  of  acceptability  under  this  rule, 
if  the  permitted  release  comes  to 
constitute  a  threat  to  human  health  and 
the  environment,  the  release  can  and 
should  be  considered  under  this  rule  (53 
FR  48224). 

One  commenter  argued  that  EPA 
should  not  limit  the  exemption  for 
Federally-permitted  releases.  If  a  permit 
is  not  sufficiently  protective  it  should  be 
altered,  rather  than  determining  that  the 
facility  is  unacceptable  under  the  Off- 
site  Rule.  If  the  Agency  were  to  decide 
not  to  fully  exempt  Federally-permitted 
releases  from  this  rule,  the  commenter 
asked  EPA  to  narrow  the  limitation  from 


"threat"  to  "significant  threat,"  and  to 
clarify  circumstances  under  which  a 
release  is  considered  a  threat. 

EPA  agrees  that  permits  that  are  not 
sufficiently  protective  should  be 
upgraded.  However,  upgrading  of 
permits  may  not  address  past 
contamination  and  the  upgrading  may 
take  time  to  accomplish.  Thus,  until 
such  permits  are  upgraded,  or  until  the 
threat  to  human  health  and  the 
environment  is  otherwise  addressed 
(e.g.,  through  a  corrective  action  order), 
EPA  will  not  send  CERCLA  wastes  to 
such  facilities  and  thereby  contribute  to 
an  unsound  environmental  situation. 
Similarly,  EPA  believes  it  is  appropriate 
to  cease  sending  CERCLA  wastes  to 
facilities  with  Federally-permitted 
releases  if  a  threat  to  human  health  or 
the  environment  is  posed  by  the  release. 
This  approach  is  consistent  with 
Agency  policy  and  the  goals  of  CERCLA 
section  121(d)(3).  It  also  maintains 
consistency  with  practices  under  the 
NCP  in  its  handling  of  Federally- 
permitted  releases.  For  example,  the 
Agency  lists  certain  sites  on  the  NPL 
where  an  "observed  release"  has  been 
documented,  even  if  that  release  was  '' 
Federally  permitted  and  was  within 
regulatory  limits  (47  FR  31188,  July  16, 
1982:  48  FR  40665,  September  8, 1983). 

iv.  Definition  of  site.  One  commenter 
requested  a  definition  of  the  term  "site" 
(in  order  to  understand  what  is  "off- 
site"),  and  asked  that  the  definition 
include  property  in  the  immediate 
vicinity  of  the  cleanup. 

In  the  recent  revisions  to  the  NCP,  55 
FR  8840  (March  8. 1990),  EPA  defined 
"on-site"  to  include  all  suitable  areas  in 
very  close  proximity  to  the 
contamination  necessary  for 
implementation  of  the  response  action, 
40  CFR  300.400(e)(1)  (1990);  this 
additional  space  would  be  available  for 
treatment  systems  that  require 
considerable  area  for  construction,  and 
for  staging  areas.  Areas  not  covered  by 
this  definition  come,  by  extension, 
within  the  definition  of  "off-site." 

EPA  believes  it  is  essential  for  the 
sound  operation  of  the  CERCLA 
program  to  define  "on-site"  and  "off- 
site"  in  a  concerted  manner.  Were  EPA 
not  to  apply  the  general  definition  of 
"on-site"  to  this  rule,  an  anomalous 
situation  would  result  in  which 
CERCLA  wastes  transferred  to  the  "on- 
site,"  proximate  area  used  for 
implementation,  would  constitute  an 
off-site  transfer.  Moreover,  such 
transfers  might  be  disallowed  in  many 
cases  where  the  non-receiving  unit  (the 
"waste  portion"  of  the  site)  had  releases 
that  were  not  yet  controlled  for 
purposes  of  the  Off-site  Rule. 


3.  RCRA  Section  7003  Actions 

EPA  received  three  comments  on  the 
proposal  not  to  extend  this  rule  to  cover 
cleanup  actions  carried  out  under  RCRA 
section  7003  (53  FR  48221).  All  three 
commenters  agreed  with  EPA  that  the 
rule  should  not  apply  to  off-site  disposal 
associated  with  RCRA  section  7003 
actions.  Therefore,  the  Agency  will  not 
require  RCRA  section  7003  actions  to 
comply  with  the  off-site  requirements  as 
part  of  this  CERCLA  rulemaking. 

4.  Removals 

Three  commenters  supported  the 
proposed  rule's  exemption  from  the 
regulation  for  emergency  removal 
actions  in  situations  posing  a  significant 
threat  (53  FR  48220).  One  of  these 
commenters  asked  EPA  to  extend  the 
exemption  to  remedial  actions  taken  in 
situations  of  immediate  and  significant 
threat.  Two  commenters  asked  that  the 
language  be  modified  to  confirm  that 
private  parties,  as  well  as  government 
entities,  are  eligible  for  the  exemption. 

EPA  believes  that  an  exemption  for 
emergency  removals  is  appropriate,  and 
should  also  apply  to  emergencies 
occurring  during  remedial  actions  (e.g., 
occurrence  or  substantial  threat  of 
occurrence  of  fire  or  explosion);  the 
final  rule  reflects  that  change.  However, 
the  Agency  does  not  believe  it  is 
appropriate  to  allow  private  parties  to 
use  the  emergency  exemption  without 
obtaining  approval  from  a  CERCLA  On- 
Scene  Coordinator  (OSC).  This  prior 
approval  requirement  will  avoid  the 
possibility  of  a  responsible  party 
abusing  the  emergency  exemption  in 
order  to  use  unacceptable  off-site 
facilities  which  may  be  less 
environmentally  sound.  Note  that  the 
Off-site  Rule  only  applies  to  private 
parties  engaged  in  response  actions  that 
are  funded  or  ordered  under  CERCLA. 

Another  commenter  stated  that  it  was 
not  clear  what  criteria  the  OSC  should 
use  to  determine  that  a  facility  in 
noncompliance  with  the  rule  can  be 
used  for  off-site  disposal. 

EPA  believes  that  the  OSC  should 
weigh,  to  the  extent  practicable: 
exigencies  of  the  situation;  the 
availability  of  alternative  receiving 
facilities;  and  the  reasons  for  the 
primary  facility's  unacceptability,  their 
relation  to  public  health  threats,  and  the 
likelihood  of  a  return  to  compliance.  In 
some  situations  (e.g.,  fire,  explosion),  it 
may  be  necessary  to  remove  materials 
off-site  before  an  off-site  facility's 
acceptability  may  even  be  reviewed. 

5.  Pre-SARA  v.  Post-SARA  Actions 

In  the  proposed  rule,  EPA  explained 
the  evolution  of  a  system  under  which 
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diH^arent  off-site  requirements  were 
applied  to  CERCLA  wastes,  depending 
upon  whether  the  CERCLA  decision 
document  was  signed  pre-  or  post-SARA 
(53  FR  48220).  One  commenter  argued 
for  ehminating  the  confusing 
distinctions  between  pre-  and  post- 
SARA  CERCLA  wastes.  Although  the 
statute  applies  only  to  post-SARA 
decision  documents,  the  commenter 
saw  no  reason  why  these  requirements 
could  not  be  extended  to  CERCLA 
wastes  from  pre-SARA  decision 
documents,  particularly  given  the 
ambiguity  of  the  May  1985  off-site 
policy.  Several  other  commenters 
supported  simplifying  the  Rule 
generally. 

EPA  agrees  that  eliminating  the 
different  criteria  for  CERCLA  wastes 
from  pre-  and  post-SARA  decision 
documents  would  simplify  the 
understanding  and  implementation  of 
the  rule.  The  Agency's  experience  with 
the  revised  Off-site  Policy  (since  1987) 
has  been  that  the  dual  system  is 
confusing,  and  potentially  subject  to 
inconsistent  interpretation.  The  original 
reason  for  having  different  requirements 
for  CERCLA  wastes  from  pre-  vs.  post- 
SARA  decision  documents  was  to  avoid 
disrupting  contracts  and  actions  already 
in  place  at  the  time  SARA  (and  section 
121(d)(3))  were  enacted.  However,  in 
response  to  the  commenter's  suggestion, 
EPA  has  surveyed  the  existing  pre- 
SARA  ROD  contracts  and  the 
acceptability  status  of  facilities 
currently  receiving  CERCLA  wastes 
from  pre-SARA  actions.  The 
information  gathered  indicates  that  few 
if  any  CERCLA  waste  transfers  resulting 
from  pre-SARA  decision  documents 
would  be  disrupted  by  application  of 
the  newer  criteria.*  Indeed,  most 
facilities  receiving  CERCLA  waste 
already  meet  both  the  pre-  and  post- 
SARA  criteria,  in  order  to  be  acceptable 
to  receive  all  CERCLA  waste.  The 
elimination  of  separate  standards  for 
CERCLA  wastes  from  pre-SARA 
decision  documents  would  be  neither 
burdensome  nor  disruptive.  Therefore, 
in  the  final  rule,  CERCXA  wastes  from 
pre-SARA  actions  and  CERCLA  wastes 
from  post-SARA  actions  are  treated  the 


same. 


B.  Determining  Acceptability 

In  its  November  29, 1988,  Federal 
Register  notice,  EPA  proposed;  and 
requested  comment  on,  allowing  States 
that  were  authorized  to  carry  out  the 
corrective  action  portions  of  RCRA,  to 
make  off-site  acceptability 
determinations  for  RCRA  subtitle  C 


facilities  within  their  respective 
jurisdictions.  The  Agency  noted  that  the 
"States  often  have  the  most  direct 
responsibility  over  the  potential 
receiving  facilities  *  *  *,  and  thus  may 
be  in  the  best  position  to  make  the 
frndings  required  under  the  Off-site 
Rule."  (53  FR  48221)  However,  at  the 
same  time,  EPA  noted  that  retaining  the 
off-site  decision  in  the  EPA  Regional 
Offices  would  offer  the  advantages  of 
"more  easily  assuring  consistent 
application  of  the  rule,  and  avoiding 
conflicts  between  the  Region  and  the 
State  regarding  the  acceptability  of  a 
facility."  (53  FR  48222)  Thus,  the 
Agency  specifically  requested  comment 
on  whether  qualifying  States  should 
make  off-site  acceptability 
determinations,  or  whether  EPA  Regions 
should  exercise  that  decision-making 
authority. 

EPA  received  eight  specific  comments 
on  the  State  decision-making  issue.  Six 
of  the  comments  objected  to  allowing 
States  to  make  the  off-site 
determinations,  based  on  the  need  for 
national  consistency  and  concerns  that 
some  States  might  use  the  off-site 
authority  to  prohibit  the  receipt  of  out- 
of-state  CERCLA  wastes.  Two  of  these 
six  commenters  added  that  States 
should  be  allowed  to  make  acceptability 
determinations  only  if  they  agree  to 
follow  the  notice  and  re-qualification 
procedures  that  apply  to  EPA.  A  seventh 
commenter  (a  State)  criticized  the 
proposed  approach  on  the  grounds  that 
it  would  effectively  deny  any  input  on 
the  acceptability  determination  from 
most  States,  since  most  States  are  not 
authorized  to  carry  out  corrective  action 
under  RCRA;  the  commenter 
recommended  that  States  be  given  at 
least  30  days  to  comment  on  3  proposed 
decision  before  the  facility  is  notified  of 
the  final  acceptability  status.  A  second 
commenting  State  suggested  that  the 
agency  inspecting  the  facility  for  RCRA 
compliance  should  make  the  off-site 
acceptability  determination;  however,  it 
added  that  "it  appears  obvious  that  it 
should  be  a  joint  determination." 

The  Agency  also  received  four 
comments  on  a  related  point — the 
difficulty  of  receiving  ready  access  to  a 
list  of  acceptable  facilities.'  In  effect, 
these  comments  indicate  that  it  has  been 
difficult  for  the  public  to  quickly  and 
accurately  determine  what  facilities  are 


*  A  Memorandum  ixumnanzing  the  information 
collected  i«  included  in  the  docket  of  this  rule. 


>  Several  commenters  suggested  that  the  present 
system  of  having  ten  EPA  regional  contacts  should 
be  replaced  by  a  more  easily  implemented  system 
under  which  one  consolidated  list  would  be  made 
available  to  the  public  However,  the  Agency 
recognizes  that  it  would  be  impossible  to  publish 
a  list  of  acceptable  fadUties  nationwide  (or  even 
regionally),  as  the  o.?-site  status  of  facilities  is 
constantly  changing,  and  any  such  list  would  be 
outdated  before  it  was  distriouted. 


acceptable  under  even  the  present  Off- 
site  Policy,  under  which  one  need  check 
with  only  ten  regional  off-site  contacts. 
EPA  has  reviewed  this  comment  in  light 
of  the  issue  of  whether  States  should 
make  final  off-site  determinations,  and 
has  concluded  that  the  problem 
identified  by  the  commenters  would 
grow  dramatically  if  the  public  were 
required  to  verify  off-site  acceptability 
with  up  to  fifty  State  contacts.  Further, 
allowing  the  State  to  make  off-site 
acceptability  determinations  as 
proposed  would  not  eliminate  the  need 
for  the  EPA  Regional  contacts;  a  State 
could  not  make  determinations  for  other 
Federal  programs,  such  as  the  Toxic 
Substances  Control  Act  (TSCA).  Thus, 
the  public  would  be  required  to  check 
with  State  contacts  and  EPA  Regional 
contacts  in  order  to  determine  which 
facilities  are  acceptable  to  receive 
certain  types  of  CERCLA  wastes.  The 
prospect  of  requiring  interested  parties 
to  check  acceptability  status  with  all 
fifty  states  (for  portions  of  RCRA)  and 
all  ten  EPA  Regions  (for  other  portions 
of  RCRA.  and  TSCA,  etc.)  would  place 
an  unreasonable  burden  on  the  people 
who  need  to  locate  acceptable  capacity. 

Based  on  a  careful  review  of  alt  the 
comments  received  on  the  proposed 
rule,  as  well  as  a  review  of  the  Agency's 
experience  to  date  in  implementing  the 
Off-site  Policy,  EPA  still  believes  that  it 
is  essential  for  the  off-site  acceptability 
process  to  take  into  account  the 
important  role  of  the  States  in  making 
compliance  findings  (and,  in  some 
States,  release  findings)  under  RCRA; 
however,  the  comments  received  and 
EPA's  experience  also  demonstrate  a 
strong  need  for  national  consistency, 
and  for  facilitating  timely  public  access 
to  acceptable  capacity.  Thus,  while  the 
basic  approach  and  structure  of  the  rule 
remains  unaltered,  the  Agency  is 
making  several  important  changes  in  the 
language  of  the  rule,  in  order  to  help 
make  States  active  participants  in  off- 
site  determinations,  while  at  the  same 
time  preserving  final  off-site 
determination  authority  within  EPA. 

1.  State  Role 

The  off-site  acceptability 
determination  for  a  facility  is  based,  in 
large  part,  on  a  compliance  finding  and 
a  release  finding.  Authorized  States  may 
make  the  initial  compliance  findings  for 
those  parts  of  the  program  for  which 
they  are  authorized.  If  a  State  finds  a 
violation  at  a  unit  of  a  facility,  EPA  will 
evaluate  the  finding  for  "relevance" 
under  the  rule  (e.g.,  whether  the 
violation  occurred  at  the  receiving  unit 
and  thus  is  "relevant"  under  the  rule; 
"relevant"  is  discussed  in  more  detail  in 
section  IV.C.4  of  this  preamble).  If  the 
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Agency  condodes  that  the  violation*  «n 
relevaM,  it  will  issue  an  initial 
daterminatioB  of  unacoeptabtlity. 
meaning  that  the  facility  will  be 
unacceptable  to  receive  CERCLA  wastei 
in  60  days  unless  EPA  finds  tbat  the 
facility  is  operating  in  physical 
compliance  writh  applicable  law  at  that 
time. 

If  a  State  is  authorized  to  carry  out  the 
corrective  action  authorities  of  RCRA 
sections  3004  (u)  and  (v).  it  may  also 
make  initial  findings  regarding  releases 
at  the  facihty.  Again.  EPA  will  evaluate 
such  findings  and.  if  it  finds  the  releases 
are  relevant  under  the  rule,  will  issue  an 
initial  detetminatian  that  the  facility 
will  be  unacceptable  in  60  days  unless 
EPA  finds  that  there  are  no  uncontrolled 
releases  at  the  bdlity  at  that  time. 

In  order  to  fcuther  increase  the  States' 
role  throughout  the  prrxsss,  the  Agency 
will  also  take  the  following  steps: 

•  Encourage  the  free  exoiange  of 
information  between  States  and  EPA 
Regional  offices  concerning  violations 
and  releases  at  facilities; 

•  Afford  States  the  opportunity  to 
participate  in  all  meetings  with  EPA  and 
the  facihty  owner/operator  regarding  the 
facility's  accmtability; 

•  Provide  States  with  copies  of  all 
initial  and  final  unacceptability 
determinations  as  soon  as  they  are 
issued: 

•  Provide  States  with  the  opportunity 
to  call  for  additional  meetings  with 
Regional  officials  to  discuss  the  off-aite 
acceptabihty  of  a  facility,  and  whether 

a  facihty  has  returned,  or  can  return,  to 
compliance-within  the  60-day  review 
period:  and 

•  Provide  in  the  rule  that  if  the  State 
disagrees  with  the  EPA  Region's 
determination  (after  the  informal 
conference),  it  may  obtain  review  of  that 
decision  by  the  Regional  Administrator. 

2.  EPA's  Role 

Where  a  State  does  not  have  authority 
to  carry  out  portions  of  the  RCRA 
program.  EPA  will  make  the  initial 
compliance  and/or  release  findings.  In 
addition,  EPA  will  make  the  compliance 
and  release  finding  with  respect  to 
applicable  regulations  under  other 
Federal  Statutes  (e.g..  TSCA).  EPA  may 
also  make  findings  at  facilities  where 
the  State  has  programmatic  authority,  as 
a  supplement  to  State  oversight. 
(However,  in  such  cases,  the  Agency 
expects  most  findings  to  be  made  by  the 
States.)  Further,  as  noted  above,  EPA 
will  evaluate  ail  initial  findings  of 
violations  or  releases  to  determine 
whether  they  are  "relevant"  under 
today's  rule. 

Although  States  will  make  many  of 
the  initial  KCRA  findings  lor  off-atta 


unacceptabilky  detMininatioBS.  EPA 
wHi  f0taia  the  ultimate  decision'making 
authonty  for  all  off-nto  determinations, 
including  those  at  RCRA  facilities.  EPA 
Regiaaal  Offices,  having  collected 
information  on  the  comptiance  and 
release  status  of  a  RCRA  facility,  and 
having  consulted  with  the  State  in 
which  the  fKility  is  located,  will  be 
responsibie  for  determining  whether  a 
facihty  is  operatiag  in  compUance  with 
applicable  law  (and  thus  has  no  relevant 
violations)  at  the  end  of  the  60-day 
period,  and  whether  there  are  any 
uncontrolled  relevant  releases  at  the  end 
of  the  eOnday  period:  if  EPA  finds  that 
the  relevant  violations  or  releases 
alleged  in  the  initial  notice  are 
supported  by  the  fects  and  are 
continuing,  the  unacceptabihty 
determination  «vill  take  effect,  as 

Erovided  below.  The  Regions  will  also 
B  responsible  for  keeping  up-to-date 
records  of  those  RCRA  facilities  that  are 
acceptable  and  those  that  are  not.  As 
discussed  above,  these  steps  will  help  to 
ensure  national  consistency  in  off-site 
decisions,  and  will  facilitate  timely 
public  access  to  off-site  acceptability 
information. 

The  Agency  believes  it  is  appropriate 
for  EPA  to  retain  the  final  auUiority  for 
making  off-site  acceptability 
determinations.  Because  CERCLA 
cleanups  an  generally  ordered  or 
funded  by  EPA.  the  off-site 
determination  is.  in  effect,  EPA's 
business  decision  as  to  where  CERCLA 
wastes  under  the  Agency's  control 
should  be  sent 

It  is  also  important  that  EPA  issue  the 
finat  consohdated  acceptability 
determinations  in  order  to  retain  control 
over,  and  help  fulfill,  the  Agency's 
programmatic  responsibilities.  In  order 
to  plan  CERCLA  cleanup  actions  on 
reliable  schedules,  and  proceed  with 
them  quickly,  EPA  needs  to  resolve  off- 
site  issues  relatively  quickly,  and  make 
alternative  contracts  and  plans  as 
appropriate.  As  the  proposed  rule 
explained,  this  was  a  major  reason  £ar 
the  establishment  of  a  BOKiay  period  in 
which  to  discuss  acceptability  «vith  the 
relevant  parties.  EPA  is  also  sensitive  to 
the  need  to  afford  owner/ operators  a 
reasonable  opportunity  to  contest  the 
violation/release  finding,  or  to  return  to 
compliance,  within  this  60-day  review 
period. 

3.  Disputes  Between  States  and  EPA 

EPA  intends  to  issue  initial 
unacceptability  determinations  in  cases 
where  States  have  made  initial  findings 
of  violations  or  releases  that  EPA  finds 
are  relevant  under  the  final  rule;  thus. 
States  may  play  a  major  role  in  initiating 
the  off-site  review  process.  EPA 


Regional  offictak.  officials  from  the 
State  in  which  the  off-site  facility  u 
located,  and  representatives  of  the 
facility  owner/operator  will  then  have 
the  opportunity  to  meet  during  the  60- 
day  review  period  to  discuss:  (IJ  The 
basis  for  the  finding  of  a  violation  or 
release.  (2)  the  relevance  of  the 
violation/release  under  the  Off-site 
Rule,  and  (3)  what  steps  are  necessary 
for  the  facility  to  return  to  compliance 
or  control  releases  within  the  60-day 
review  period  (or  whether  sufficient 
steps  have  already  been  taken).  After  the 
informal  conference  with  the  owner/ 
operator,  at  which  the  State  may  be 
present,  EPA  will  notify  the  State  of  its 
program  level  determination;  the 
Agency  wiU  decide  whether  the  initial 
findii^  of  a  relevant  violation  or  release 
was  supported  foy  the  facts,  and  whether 
the  violation  or  release  is  continuing  (or 
has  been  controlled).  If  thfe  State  (or  the 
owner/operator)  disagrees  with  the 
decision  by  the  EPA  Regional  staff,  it 
may  obtain  a  review  of  the  decision  by 
the  EPA  Regional  Administrator. 

EPA  expects  that  in  most  cases,  there 
will  be  no  dispute  between  it  and  the 
State  over  these  issues.  However,  ths 
Agency  recognizes  that  there  may  be 
instances  where  disagreements  could 
arise  with  the  State,  or  where  the 
Agency  must  act  independently. 
Following  are  three  major  examples  of 
situations  where  a  disagreement  might 
occur  between  State  and  EPA  officials. 

First,  there  may  be  instances  where 
the  State  is  unable  or  unwilling  to  meet 
with  EPA  and  the  affected  facility 
within  the  60-day  period  (e.g.,  where 
the  case  is  in  litigation  and  the  State 
chooses  not  to  meet  separately  with  one 
potentially  responsible  party).  Similarly, 
EPA  must  act  in  certain  situations 
without  full  participation  from  the 
State,  such  as  during  emergency 
cleanup  actions.  In  such  cases,  in  order 
to  fulfill  its  mandates  to  accomplish 
planned  CERCLA  cleanups  and  to 
administer  the  Off-site  Rule,  the  EPA 
Region  may  need  to  meet  with  the 
owner/operator  independently  to 
resolve  the  compliance  or  release 
problems  expeditiously. 

Second,  a  State  may  disagree  with 
certain  findings  committed  to  the 
discretion  of  Uie  Agency  under  the  Off- 
site  Rule,  such  as  the  finding  that  a 
violation  or  release  is  (or  is  not) 
"rele\'ant"  under  the  rule,  or  that  a 
facility  has  (or  has  not)  taken  adequate 
steps  to  resolve  a  violation  or  control  a 
release.  Such  findings  are  integral  parts 
of  the  off-site  determination,  and  must 
be  consistently  apphed  to  facilities 
regulated  under  RCRA,  TSCA,  or  other 
applicable  laws.  The  Agency  believes 
that  im  tha  taitaMt  of  national 
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consistency,  it  is  appropriate  for  EPA  to 
retain  the  ^nal  decision-making 
authority  in  these  areas.  However,  as 
with  all  Off-site  Rule  issues,  the  States 
will  be  invited  to  discuss  these  issues 
with  EPA,  and  will  be  afforded  an 
opportunity  to  obtain  review  of  such 
decisions  vtrith  the  Regional 
Administrator. 

Third,  there  may  be  isolated  cases 
where  EPA  and  the  State  disagree  on  the 
initial  finding  of  violation  or  release. 
(This  could  generally  be  expected  to 
arise  during  the  review  period,  as  EPA 
plans  to  initiate  the  off-site  review 
process  where  the  State  makes  a  finding 
that  EPA  determines  is  relevant  under 
the  rule.)  In  such  cases,  EPA  will 
consult  with  the  State,  and  the  State 
may  request  additional  meetings  with 
the  Agency.  However,  in  order  to  fulfill 
its  obligations  under  the  statute,  EPA 
must  have  the  ability  to  make  an 
independent  assessment  of  the  facility's 
status  at  the  end  of  the  60-day  period  to 
determine  if  the  facility  is  currently 
operating  in  compliance  and/or  has  any 
uncontrolled  relevant  releases,  for  the 
limited  purpose  of  the  Off-site  Rule. 
These  judgments  do  not  prevent  the 
State  from  pursuing  an  enforcement 
action  for  past  violations,  or  even 
arguing  that  violations  are  continuing. 

It  is  important  to  note  that  the 
question  of  whether  or  not  a  unit  is 
operating  in  compliance,  or  has 
returned  to  physical  compliance,  is  an 
issue  separate  and  distinct  from  the 
question  of  whether  an  enforcement 
action  for  past  violations  is  appropriate. 
The  statute  clearly  focuses  the 
acceptabihty  determination  on  present 
compliance:  CERCLA  wastes  "shall  only 
be  transferred  to  a  facility  operating  in 
physical  comphance  with"  RCRA  or 
other  applicable  law  (CERCLA  section 
121(d)(3)).  Thus,  where  a  facility  has 
returned  to  compliance  and,  where 
appropriate,  changed  its  operations  to 
prevent  recurrence,  the  facility  "is 
operating"  in  compliance  and  should 
not  be  unacceptable  imder  the  Off-site 
Rule  simply  because  a  complaint  for 
past  violations  is  still  pending.^ 

4.  No  Cooperative  Agreement 
Requirement 

Under  the  proposed  rule,  EPA  had 
suggested  allowing  States  that  were 
authorized  to  carry  out  RCRA  corrective 


action  to  make  the  off-site 
determinations  if  they  were  foimd  to  be 
capable,  under  a  CERCLA  Core 
Cooperative  agreement,  of  carrying  out 
certain  functions.  Because  the  Agency 
has  decided  to  retain  the  authority  to 
make  the  final  determination,  and  use 
State  findings  as  a  basis  for  the  initial 
determinations,  there  is  no  longer  a 
need  for  States  to  enter  into  sudi 
agreements  for  the  purpose  of  the  Off- 
site  Rule.  ; 

5.  Facility  Acceptability  Status 

Section  300.440(a)(4)  of  the  proposed 
rule  (53  FR  48232)  stated  that  "[a] 
facility  is  acceptable  until  the 
responsible  Agency  notifies  the  faciUty 
otherwise";  the  scope  of  this  section 
needs  to  be  clarified  For  facilities  that 
have  already  been  notified  that  they  are 
acceptable  \mder  the  rule  (or  the 
preceding  policy),  the  facihty  would 
remain  acceptable  until  EPA  determines 
otherwise  according  to  the  provisions  of 
final  rule  §  300.440(d).  This  allows  both 
receiving  facilities  and  CERCLA  site 
managers  adequate  time  to  respond  to 
new  circumstances.  By  contrast,  the 
language  quoted  above  was  not  meant  to 
apply  to  facilities  for  which  EPA  has 
never  made  a  determination  of 
acceptability  under  this  rule  (or  the 
preceding  policy),  and  at  which 
CERCLA  wastes  are  not  likely  to  be  in 
transit;  for  such  facilities,  EPA  believes 
that  affirmative  determinations  of 
"compliance"  and  "control  of  releases" 
are  necessary  before  a  faciUty  may  be 
deemed  acceptable  for  the  receipt  of 
CERCLA  wastes,  consistent  with  the 
language  of  CERCLA  §  121(d)(3).7  Final 
rule  §  300.440(a)(4)  has  been  revised  to 
clarify  this  point. 

C.  Determining  Acceptability- 
Compliance  Criteria 

1.  Inspection  Requirements 

Section  300.440(c)(1)  of  the  proposed 
rule  provided  that  a  faciUty  "must  have 
received  an  appropriate  facility 
compliance  inspection  within  six 
months  prior  to  receiving  CERCLA 
waste"  (53  FR  48232).  Three 
commenters  expressed  concern  that  a 
receiving  facility,  which  would 
otherwise  be  in  compliance,  could  be 
penalized  because  of  the  failure  of  the 


*  Of  course,  in  some  cases,  (he  violation  cannot 
be  undone  and  may  be  ai^ed  to  be  a  "continuing 
violation."  EPA  has  already  addressed  this  case  by 
providing  a  mechanism  for  returning  to  compliance 
by  resolving  the  violation,  including  penalties  and 
any  enforcement  actions  brought  by  EPA.  See 
proposed  rule  at  S3  FR  48229,  November  29, 1988; 
see  also  discussion  below,  at  section  rv.C4,  and 

rv.a4. 


'  Although  EPA  will  meet  with  the  owner/ 
operators  of  such  focilities  during  the  60-day  period 
after  a  relevant  release  or  violation  is  found,  tlie 
Agency  does  not  believe  that  it  would  be 
appropriate  to  accord  a  60-day  period  of 
acceptability  to  such  facilities,  where  the  available 
information  indicates  non-compliance  or 
uncontrolled  releasim.  and  no  disruption  to  on- 
going CERCLA  cleaj  ups  would  be  occasioned  by 
the  finding.  Final  rule  section  300.440(d)(3)  has 
been  revised  to  rlaii  ^  this  point. 


regulatory  agency  to  conduct 
inspections  at  the  required  frequency. 
One  of  these  commenters  objected  to 
being  penalized  for  EPA  or  State 
tardiness,  and  believed  that  the  rule 
suggested  that  EPA  could  not  conduct 
an  inspection  during  the  60-day  period 
following  a  Notice  of  Unacceptability. 

EPA  continues  to  believe  that  periodic 
inspections  to  update  information  on 
facilities  receiving  CERCXA  wastes  are 
important  to  the  effective 
implementation  of  this  rule,  and  the 
Agency  will  address  the  recommended 
frequency  of  inspections  in  guidance. 
The  Agency  notes  that  inspections  are 
already  carried  out  imder  a  number  of 
regulatory  programs,  such  as  RCRA. 
EPA  agrees  that  the  absence  of  an 
inspection  six  months  prior  to  the 
receipt  of  CERCLA  waste  (or  the  absence 
of  a  CME  or  O&M  inspection  for  RCRA 
land  disposal  facifities  within  one  year 
prior  to  the  receipt  of  CERCLA  wastes) 
should  not  in  itself  be  grounds  for 
unacceptability,  unless  the  faciUty 
refused  to  allow  an  inspection  to  be 
performed.  The  requirement  for 
updating  inspections  within  a  defined 
time  frame  has  thus  been  eliminated 
from  final  rule  §  300.440(c).  (Of  course, 
as  discussed  above,  final  rule 
§  300.440(a)(4)  maintains  the 
requirement  for  an  affirmative 
determination  of  acceptability  when  a 
facility  first  seeks  to  receive  CERCLA 
wastes  tinder  this  rule,  and  this  may 
involve  a  compliance  and  release  • 

inspection.)  In  response  to  the  last 
comment,  EPA  would  like  to  clarify  that 
the  language  in  the  proposal  was  not 
meant  to  suggest  that  EPA  could  not,  if 
appropriate,  conduct  an  inspection 
during  the  60-day  review  period. 

2.  Receiving  Unit 

Several  commenters  supported  the 
definition  of  "receiving  unit"  as  that 
unit  which  directly  received  the  waste 
in  question  (53  FR  48222).  This 
definition  remains  the  same  in  the  final 
rule. 

3.  FaciUty 

Three  commenters  supported  the 
proposed  definition  of  "faciUty"  (53  FR 
48222);  however,  one  commenter 
questioned  the  concept  of  facility-wide 
violations  that  could  render  the  entire 
faciUty  unacceptable,  rather  than  just 
the  violating  imit.  The  commenter  asked 
for  a  clear  and  precise  example  of  both 
unit-specific  and  facility-wide 
violations. 

Examples  of  faciUty-wide  violations 
include  the  failure  to  have  or  comply 
with  the  faciUty's  waste  pre-acceptance 
procedures,  waste  analysis  plan, 
contingency  plan,  financial 


49208  Federal  Roister  /  Vol.  58.  No.  182  /  Wednescby.  S^tember  22.  1993  /  Rules  end  RagalatioBt 


responsibility  requirements,  and  the 
closure  plan.  Criniinal  violations  also 
create  a  lack  of  conBdence  in  a  fecility's 
ability  to  handle  waste  at  any  unit,  and 
thus  may  also  be  considered  "facility- 
wide."  Unit-specific  violations  include 
failure  to  comply  with  the  design  and 
operating  requirements. 

4.  Relevant  Violations 

Numerous  commenters  asked  for 
clarification  conceming  the  definition  of 
relevant  violations,  as  set  out  in  the 
proposed  rule  (53  FR  48223-48232).  and 
more  precise  guidance  regarding  what 
constitutes  a  relevant  violation.  Many 
commenters  also  had  suggestions  on 
what  the  definition  of  relevant  violation 
should  include. 

One  commenter  suggested  that 
relevant  violations  be  limited  to 
violations  that  pose  a  threat  to  the 
physical  integrity  of  the  disposal  unit: 
EPA  finds  this  suggestion  unacceptable. 
The  environmental  laws  and  regulations 
contain  many  requiremerits,  all  of  which 
have  been  determined  to  be  important  to 
assuring  the  protection  of  the 
environmenL  For  example,  financial 
assurance  requirements  and  ground- 
water monitoring  are  critical  to  a 
facility's  safe  operation,  althoiigh 
neither  involves  a  present  threat  to  the 
physical  integrity  of  the  disposal  unit. 
The  legislative  history  specifically  refers 
to  excluding  only  minor  paperwork 
violations  when  determining  whether  a 
facility  is  in  compliance.  H.  Rept.  962, 
99th  Cong..  2nd  sess.  at  248  (1986).  The 
statute  specifies  that  the  facility  must  be 
operating  in  compliance  with  RCRA  (or. 
where  applicable,  with  TSCA  or  other 
applicable  law]  and  all  applicable  State 
requirements.  Therefore,  it  would  not  be 
reasonable  for  EPA  to  offer  broad 
generic  exclusions,  like  those  proposed 
by  commenters,  for  "isolated  instances 
of  noncompliance,"  violations  which  do 
not  threaten  human  health  and  the 
environment,  or  violations  that  are  not 
of  an  "ongoing  nature."  These 
suggestions  are  not  consistent  with  the 
mandate  of  the  statute.  Further,  these 
types  of  relatively  minor  violations  may 
often  be  resolved  within  the  60-day 
review  period,  before  a  determination  of 
unacceptability  would  take  effect  at  the 
violating  facility.  The  definition  of 
relevant  violation  from  the  proposed 
rule  is  retained  without  change  (Section 
300  440(b)(l)(ii).)  In  general,  EPA 
believes  that  relevant  violations  will 
generally  be  Class  I  violations  by  high 
priority  violators  (HPVs).  Guidwce  for 
determining  what  is  a  Class  I  violation 
or  HPV  can  be  found  la  the  Revised 
RCRA  Eafoicnnent  Response  Policy 
(OSWER  Dircctive  No.  990G.0-1A}. 
Criminal  violations  (after  the  if  "tw*  of 


an  indictment)  are  also  generally 
relevant  violations.* 

One  commenter  asked  the  Agency  to 
delete  the  word  "include"  from  the  first 
sentence  of  the  discussion  of  relevant 
violation  in  §  300.440(b)(l)(ii).  as  it 
implies  that  matters  not  listed  in  the 
section  may  also  be  included  as  relevant 
violations.  The  Agency  has  decided  to 
retain  the  word  "include"  in  the  final 
rule,  as  deleting  the  word  could 
imnecessarily  limit  the  Agency's 
discretion  in  making  determinations 
regarding  what  constitutes  a  relevant 
violation  under  the  rule.  Although  EPA 
has  attempted  to  describe  the  type  of 
violation  that  would  be  deemed 
relevant,  it  cnnnot  fore.see  all  possible 
circumstances.  EPA  will  evaluate 
findings  of  violation  and  determine  if 
they  are  rele\-ant  imder  the  rule  on  a 
case-by-case  basis;  parties  will  have  an 
opportunity  to  discuss  that  decision 
with  EPA  during  the  60-day  period  for 
the  review  of  the  unacceptability 
determination. 

Another  commenter  maintained  that 
the  prohibition  on  relevant  violations 
should  apply  to  the  entire  facility,  rather 
than  just  the  unit(8)  receiving  the  waste. 

EPA  has  decided  to  continue  to  limit 
the  application  of  relevant  violation 
criteria  to  the  receiving  unit  except  in 
cases  where  the  violation  affects  the 
entire  facility.  As  explained  in  the 
proposed  rule.  EPA  believes  that  this 
interpretation  is  consistent  with 
Congressional  intent  that  response 
actions  be  designed  to  ensure  that  no 
new  environmental  problems  are 
created;  this  goal  is  accomplished  by 
sending  CERCLA  wastes  only  to  units 
that  are  in  compliance  with  applicable 
Federal  emd  State  requirements  (and  at 
which  releases  are  controlled).  See  53 
FR  48223-48224.  In  addition,  this 
interpretation  furthers  the 
Congressionaily-mandated  preference 
for  treatment  by  allowing  the  use  of 
incinerators  and  alternative  treatment 
technologies  e\'en  if  there  is  some 
violation  elsewhere  on  the  property.  See 
53  FR  48222-23.  At  the  same  time,  the 
release  criteria  do  apply  to  non- 
receiving  units,  and  ensure  that 
CERCLA  wastes  will  not  be  sent  to 
facilities  where  significant,  uncontrolled 
releases  are  occurring  at  any  unit. 

Another  commenter  objected  to 
requiring  facilities  to  meet  any 
requiremeots,  other  than  compliance 
with  a  RCRA  permit  In  response,  the 
rule  does  not  impose  any  direct 
requirements  on  RCRA  facilities:  it 
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simply  provides  that  CERCLA  wastes 
may  not  be  transferred  to  a  RCRA 
facility  that  is  out  of  compliance  or  that 
has  UMXintroUed  releases.  Congress 
specifically  recognized  that  leaks  at 
RCRA  facilities  might  not  constitute 
violations,  «md  thus  a  requirement  to 
control  releases  was  added.  See  53  FR 
48219-48220  (proposed  rule). 

Finally,  one  commenter  asked  EPA  to 
clarify  what  an  applicable  State 
environmental  law  was  and  who  (EPA 
or  the  State)  has  the  final  say  over 
whether  a  particular  environmental  law 
is  applicable. 

EPA.  after  conferring  with  the  State, 
will  determine  what  State  and  Federal 
laws  are  applicable,  and  if  the  facility  is 
operating  in  compliance  with  those 
laws.  In  most  cases.  EPA  expects  to 
reach  consensus  with  the  State  as  to  a 
facility's  compliance  with  State 
requirements.  However.  EPA  will  make 
its  own  independent  determination  on  a 
facility's  return  to  compliance  for  the 
purpose  of  the  Off-site  Rule.  EPA 
emphasizes  that  a  facility  will  be 
deemed  acceptable  under  the  rule  if  it 
demonstrates  to  EPA's  satisfaction  that 
it  is  operating  in  compliance  with 
applicable  laws  and  has  addressed  all 
relevant  releases.  EPA  can  be  satisfied 
that  a  facility  has  returned  to  physical 
compliance  with  State  law  even  if  there 
is  an  outstanding  State  enforcement 
action.  The  only  situation  in  which  off- 
site  acceptability  will  be  conditioned 
upon  resolution  of  all  legal  actions  is 
where  the  violation  cannot  be 
"imdone."  For  example,  if  a  facility  had 
incinerated  wastes  not  specified  in  its 
permit,  or  disposed  of  unpermitted 
wastes  in  a  manner  that  to  require  their 
removal  would  cause  harm.  EPA  will 
not  require  recovery  of  the  waste  as  a 
condition  for  returning  to  acceptability; 
however,  in  such  cases  EPA  would  not 
consider  the  facility  to  have  returned  to 
compliance  until  certain  steps  were 
taken,  such  as  the  payment  of  penalties, 
thus  removing  any  economic  advantage 
the  facility  may  have  enjoyed  during  the 
period  of  violation.  See  53  FR  48229.  (A 
similar  approach  may  be  appropriate  for 
facilities  with  criminal  violations-,  the 
payment  of  penalties,  institution  of  new 
training  procedures,  and  other  such 
steps  may  be  necessary  in  order  to 
restore  confidence  that  the  facility  can 
again  safely  handle  CERCLA  wastes.) 
Conversely,  a  facility  that  had  been  out 
of  compliance  with  ground-water 
monitoring  or  financial  assurance 
requirements,  but  that  had  brought  the 
ground-water  monitoring  system  back 
into  physical  compliance  or  met  its 
financial  assurance  obligations  could  be 
considered  to  have  retuiaed  to  physical 
compliance  even  if  legal  actions  wave 
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outstanding  or  penalties  had  not  been 
paid. 

"Physical  compliance"  does  not 
include  being  in  compliance  with  a 
schedule  to  return  to  physical 
compliance. 

5.  Minimum  Technology  Requirements 
(MTRs) 

EPA  received  conflicting  comments 
on  the  proposal  to  require  a  RCRA 
Subtitle  C  land  disposal  unit  to  comply 
with  the  more  rigorous  minimum 
technical  requirements  of  RCRA 
§  3004(o)  in  order  to  be  acceptable  to 
receive  RCRA  hazardous  wastes  from  a 
CERCLA  cleanup  (53  FR  48224).  EPA 
believes  that  this  requirement  is 
appropriate  in  order  to  assure  that 
CERCLA  waste  that  are  RCRA  hazardous 
wastes  remain  safely  disposed  of  in  the 
future.  HSVVA  established  minimum 
technology  standards  for  new  land 
disposal  facilities  (i.e.,  facilities 
commencing  construction  after  Nov.  8, 
1984).  These  standards  are  more 
stringent  than  the  requirements  for 
existing  (i.e.,  pre-1984)  land  disposal 
facilities  because  Congress  considered 
existing  requirements  to  be  inadequate 
to  prevent  hazardous  waste  from 
entering  the  environment.  Of  course, 
waivers  from  MTRs  are  allowed  if  the 
owner/operator  can  show  that 
alternative  design  and  operating 
practices,  together  with  location 
characteristics,  will  prevent  the 
migration  of  any  hazardous  waste 
constituent  into  the  ground  water  or 
surface  water  at  least  as  effectively  as 
the  required  liners  and  leachate 
collection  system.  (40  CFR  264.301)  An 
MTR  unit  is  less  likely  to  have  future 
problems  than  a  non-MTR  unit,  and 
therefore  the  requirement  that  receiving 
RCRA  Subtitle  C  land  disposal  units 
must  meet  MTRs  is  consistent  with 
Congressional  intent  not  to  send 
CERCLA  wastes  to  land  disposal  units 
that  may  leak. 

6.  Facilities  Operating  Under  a  RCRA 
Exemption  and  Non-RCRA  Facilities 

One  commenter  suggested  that  a 
facility  operating  under  a  RCRA 
exemption  should  still  have  to  meet 
certain  conditions,  such  as  justifying  the 
exemption,  obtaining  all  necessary 
permits,  and  passing  an  inspection.  EPA 
agrees  that  facilities  subject  to  a  RCRA 
exemption  are  still  covered  by  the  Off- 
site  Rule.  CERCLA  wastes  may  be 
transferred  to  such  a  facility  only  if  the 
facility  is  operating  in  compliance  with 
applicable  law  (which  for  some  facilities 
operating  under  a  RCRA  exemption  may 
still  include  some  provisions  of  RCRA], 
has  obtained  all  necessary  permits  (if 
any),  and  has  controlled  any 


environmentally  significant  releases. 
EPA  will  rely  upon  information 
developed  during  inspections  in  making 
such  determinatiois.  These 
requirements  were  specifically  set  out  in 
the  proposed  rule  for  other-than-RCRA- 
facilities,  and  remain  in  the  final  rule  as 
requirements  (53  FR  48225-26; 
proposed  §§  300.440(b)(1). 
300.440(b)(2)(D)). 

D.  Determining  Acceptability-Releases 

1.  Identifying  Releases 

For  all  RCRA  Subtitle  C  facilities,  a 
facility-wide  investigation  (e.g.,  a  RCRA 
Facility  Assessment  (RFA)  or  a 
Preliminary  Assessment/Site 
Investigation  (PA/SI))  by  the  responsible 
Agency  is  necessary  to  determine  if  a 
release  has  occurred,  or  if  there  is  a 
substantial  threat  cf  release,  prior  to  its 
initial  use  for  the  receipt  of  off-site 
CERCLA  wastes.  (Once  a  facility  has 
been  found  to  be  acceptable,  it  remains 
acceptable  until  EPA  notifies  the  facility 
otherwise,  as  provided  in  §  300.440(a)(4) 
of  the  rule.)  If  a  release  has  been 
identified  outside  the  scope  of  such  an 
investigation,  completion  of  the 
investigation  is  not  necessary  prior  to 
issuing  a  notice  of  unacceptabihty  or 
initiating  a  corrective  action  program  (in 
such  situations,  the  corrective  action 
program  should  be  designed  to  include 
a  facility-wide  investigation).  Although 
the  performance  of  a  facility-wide 
investigation  is  no  longer  discussed  in 
the  rule  (see  proposed  rule  §  300.440 
(c)(2)),  it  remains  an  important  part  of 
the  off-site  evaluation  program. 

One  commenter  objected  to  including 
"substantial  threat  of  a  release"  in  the 
definition  of  release  (53  FR  48224), 
claiming  that  this  exceeds  EPA's 
statutory  authority. 

Although  CERCLA  section  121(d)(3) 
does  not  specifically  state  whether  or 
not  a  "substantial  threat  of  release"  is 
intended  to  be  covered  by  the  terms  of 
the  provision,  EPA  believes  that  the 
inclusion  of  substantial  threats  is 
consistent  with  the  ir.tent  of  the  section 
that  CERCLA  wastes  be  transferred  only 
to  environmentally-sound  faciUties,  and 
that  they  not  add  to  environmental 
problems.  Where  there  is  a  substantial 
threat  of  a  release,  e.g.,  a  cra^  in  a 
containment  wall,  the  tranafSr  of 
CERCLA  wastes  to  the  site  would  not  be 
environmentally  soimd. 

Even  if  the  statute  is  not  read  to 
compel  this  result.  EPA  believes  it  is  a 
sound  one  as  a  matter  of  poUcy  under 
CERCLA.  It  is  within  the  Agency's         , 
authority  to  respond  to  both  releases    3 
and  "substantial  threats  of  release" 
under  CERCLA  section  104.  It  would  be 
inconsistent  with  the  purposes  of 


CERCLA  sections  104  and  121(d)(3)  and 
the  goal  of  protecting  health  and  the 
environment,  for  EPA  to  transfer 
CERCLA  wastes  to  facilities  where  a 
substantial  threat  of  release  has  been 
identified,  and  thus  where  the  threshold 
for  a  CERCLA  response  action  has  been 
met.  The  general  position  that  both 
"releases"  and  "substantial  threats  of 
releases"  are  serious  causes  of  concern 
is  reflected  in  the  definition  of  "release" 
in  the  NCP  revisions  (40  CFR  300.5). 
which  states  that  for  the  purposes  of  the 
NCP,  release  also  means  threat  of 
release. 

Three  commenters  questioned  the 
criteria  EPA  will  use  to  determine 
whether  a  release  exists.  One 
commenter  asked  EPA  to  provide  more 
specific  criteria  for  when  the  Agency 
may  find  a  site  to  be  unacceptable  based 
on  a  relevant  release,  while  two  other 
commenters  asked  that  determinations 
of  unacceptabihty  be  grounded  on  very 
firm  evidence,  using  objective  criteria. 

In  evaluating  releases  and  threatened 
releases,  the  Agency  believes  thatat 
should  rely  on  all  available  information, 
including  information  on  the  design  and 
operating  characteristics  of  a  unit.  The 
determination  that  there  is  a  release 
(including  a  substantial  threat  of  a 
release)  may  be  made  based  on  sampling 
results  or  may  be  deduced  from  other 
relevant  information.  For  instance,  as 
discussed  in  the  proposed  rule  at  53  FR 
48225,  a  broken  dike  may  be  evidence 
of  a  release  (or  of  a  substantial  threat  of 
release).  In  order  to  protect  public 
health  and  the  environment,  and 
prevent  CERCLA  cleanups  from 
contributing  to  future  problems,  the 
Agency  needs  to  consider  relevant 
information  in  addition  to  sampling 
data. 

However,  EPA  does  not  have 
"unfettered  discretion"  in  this  regard, 
contrary  to  the  comments  of  one  party. 
The  Agency  will  first  make  findings 
based  on  available  information;  the 
owTier/operator  will  then  have  60  days 
to  offer  evidence  to  the  contrary  if  the 
facility  disagrees  with  the  Agency's 
findings.  Finally,  if  the  owner/operator 
disagrees  with  EPA's  final  decision,  it 
may  request  a  review  by  the  Regional 
Administrator. 

The  final  rule,  therefore,  will  continue 
to  allow  the  Agency  to  make  release 
determinations  based  on  information 
other  than  sampling  data. 

2.  De  Minimis  Releases 

In  the  proposal,  the  Agency 
interpreted  die  concept  of  release  in 
section  121(d)(3)  not  to  include  de 
minimis  releases  (53  FR  48224).  Several 
commenters  supported  the  de  minimis 
exemption,  but  disputed  the  narrow 
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scope  of  the  exemption.  One  commenter 
argued  that  only  those  releases  that  pose 
a  threat  to  human  health  and  the 
environment  should  render  a  facility 
ineligible.  Two  commenters  disagreed 
with  the  example  of  a  non-de  minimis 
release  between  landfill  liners,  and 
asked  EPA  to  correct  this 
misunderstanding  when  issuing  the 
final  rule,  by  stating  that  accumulations 
of  liquids  between  the  liners  are  not 
"releases  into  the  environment." 

The  statute  directs  EPA  not  to  transfer 
CERCLA  wastes  to  a  unit  of  a  land 
disposal  facility  that  is  releasing  "any" 
hazardous  waste,  or  constituent  thereof, 
into  the  environment  (CERCLA  section 
121(d)(3)(A)).  and  to  control  "all  such 
releases"  from  non-receiving  units 
(section  121(d)(3)(B)).  Contrary  to  the 
suggestion  of  the  first  commenter,  the 
language  of  the  statute  does  not  provide 
that  "only  releases  that  pose  a  threat  to 
human  health  and  the  environment" 
should  render  a  land  disposal  facility 
unacceptable  under  the  Off-site  Rule.  As 
explained  in  the  proposed  rule,  53  FR 
48219-48220,  Congress  was  very 
concerned  about  leaking  land  disposal 
units,  and  set  out  in  section  121(d)(3)  a 
very  stringent  standard  for  the  transfer 
of  CERCLA  wastes  to  such  units.  (The 
Agency  has  greater  discretion  for  setting 
a  standard  for  units  that  were  not 
addressed  by  the  statute.) 

EPA  recognized,  however,  that  there 
are  releases  of  such  a  minor  nature  as 
to  be  considered  "de  minimis,"  or  of 
such  a  trifling  nature  that  the  law  does 
not  take  notice  of  them.  See  Alabama 
Power  Co.  v.  Castle.  636  F.2d  323,  360 
(D.C.  Cir.  1979);  Black's  Law  Dictionary 
(4th  ed).  West  Publishing,  1968,  at  p. 
482.  EPA  considers  a  de  minimis  release 
as  substantially  less  than  a  release  that 
poses  a  threat  to  human  health  and  the 
environment.  Releases  will  be 
considered  to  be  de  minimis  only  in 
exceptional  cases.  To  aid  the  public,  the 
Agency  has  attempted  to  identify  some 
examples:  releases  to  the  air  from  the 
temporary  opening  and  closing  of 
bungs,  and  emissions  of  non-toxic  and 
non-regulated  substances  from  units  not 
otherwise  subject  to  Federal  or  State 
permits.'  De  minimis  releases  will  be 
exempt  from  the  definition  of  release. 

However,  as  two  of  the  commenters 
noted,  one  example  in  the  proposed  rule 
was  incorrect:  "releases"  between 


'Ona  commenter  misread  language  in  the 
preamble  to  the  proposed  rule  (53  FR  at  48224)  a* 
saying  that  de  minimis  releases  are  "any  release* 
that  do  not  adversely  effect  public  health  or  the 
environment"  rather  than  merely  minimal 
release*— with  no  adverse  effect— like  those  set  out 
in  the  example*  in  the  preamble.  To  the  extent  the 
pnor  language  was  confusing,  it  is  clariried  by  the 
discussioo  In  this  preamble  statement. 


liners.  The  accumulation  of  liquid 
between  liners  that  are  controlled  by 
leachate  collection  systems  does  not 
involve  a  release  to  the  environment; 
thus  the  presence  of  leachate  between 
liners  will  not  necessarily  make  a  unit 
unacceptable. 

3.  Releases  to  the  Air 

Two  commenters  stated  that  until  the 
promulgation  of  regulations  for  the 
control  of  air  emissions  from  hazardous 
waste  management  units  (under  RCRA 
section  3004(n)),  it  is  impossible  to  tell 
what  releases  are  normal  during 
hazardous  waste  management 
operations.  Thus,  they  argued  that  air 
releases  should  not  be  considered  as  a 
basis  for  unacceptability  under  the  Off- 
site  Rule  at  this  time. 

In  response  to  the  comments,  EPA 
agrees  that  standards  do  not  yet  exist  for 
differentiating  between  acceptable 
releases  to  the  air  and  air  releases  that 
may  pose  a  threat  to  human  health  and 
the  environment.  Because  almost  all 
liquids  evaporate  or  volatilize,  air 
releases  of  some  kind  may  be  expected 
at  almost  every  site,  making  a  "no 
release  to  air"  standard  unrealistic. 
Indeed,  the  statute  does  not  restrict  the 
use  of  units  with  releases  to  the  air.  See 
section  121(d)(3)(A).  Thus,  as  a  matter 
of  policy,  air  emissions  not  otherwise 
permitted  that  result  from  hazardous 
waste  management  units  will  be 
considered  releases  under  this  rule  only 
if  they  exceed  the  standards 
promulgated  under  RCRA  section 
3004(n)(when  they  have  been 
promulgated).  However,  until  the 
section  3004(n)  rule  is  final,  air 
emissions  from  such  units  will  be 
considered  releases  where  they  are 
foimd  to  pose  a  threat  to  human  health 
and  the  environment.  Similarly,  air 
emissions  that  are  not  covered  by  RCRA 
section  3004(n)  standards  will  be 
considered  releases  under  this  rule  only 
where  they  are  found  to  pose  a  threat  to 
human  health  or  the  environment. 

4.  Other  Releases 

One  commenter  was  concerned  that 
releases  from  non-receiving  units  at 
RCRA  Subtitle  C  land  disposal  facilities 
could  result  in  unacceptability  of  the 
entire  facility.  Specifically,  the 
commenter  stated  that  §  300.440(b)(2)(B) 
could  preclude  the  use  of  an  incinerator 
at  a  land  disposal  facility  where  a  non- 
receiving  unit  has  a  release.  The 
commenter  agreed  with  prohibiting  the 
use  of  a  land  disposal  unit  in  a  land 
disposal  facility  with  a  leaking  non- 
receiving  unit,  because  there  are  likely 
to  be  similar  problems  with  other  units. 
The  commenter  argued  that  these 


problems  have  no  relation  to 
incinerators. 

The  legislative  history  (see,  e.g..  S3  FR 
48219-48220),  shows  that  Congress  was 
very  concerned  about  releases  to  the 
land.  That  concern  was  reflected  in  the 
statute  by  providing  special  statutory 
requirements  for  the  transfer  of  any 
hazardous  substance  or  pollutant  or 
contaminant  from  a  CERCLA  site  to  a 
land  disposal  facility.  By  providing  that 
EPA  may  not  use  land  disposal  facilities 
with  uncontrolled  releases  at  non- 
receiving  units,  the  statute  suggests  that 
EPA  should  not,  through  CERCLA 
cleanups,  do  business  with  facilities 
that  have  leaking  land  disposal  units. 
Sending  CERCLA  wastes  to  facilities  at 
which  relevant  releases  have  been 
controlled  avoids  adding  to 
environmental  problems,  and  furthers 
the  Congressional  policy  to  reward  only 
the  best  facilities  with  CERCLA 
contracts. 

The  fact  that  the  receiving  unit  may 
be  an  incinerator  does  not  change  this 
analysis.  The  environmental  damage 
from  leaking  units  is  still  present. 
Further,  luilike  receiving  units  at  a  land 
disposal  facility  which  must  eliminate 
all  releases,  non-receiving  units  need 
only  "control"  their  releases  in  order  to 
be  acceptable,  a  reasonable  step  to 
require  before  deeming  the  facility 
acceptable  to  receive  the  government's 
CERCLA  waste.  Finally,  as  RCRA 
regulations  make  clear,  the  presence  of 
a  single  land  disposal  unit  makes  a 
facility  a  land  disposal  facility  (see 
proposed  rule,  53  FR  48225);  therefore, 
where  an  incinerator  is  part  of  a  facility 
with  land  disposal  units,  the  final  rule 
still  requires  compliance  with  the 
release  requirements  for  land  disposal 
facilities  in  order  for  the  incinerator  to 
be  acceptable  to  receive  CERCLA 
wastes. 

E.  Notification  of  Acceptability 

1.  Management  Options  for  Loss  of 
Acceptability 

Two  commenters  asked  EPA  to 
discuss  the  ramifications  on  a  cleanup 
contract  if  the  disposal  facility  becomes 
unacceptable  during  a  remedial  action. 
They  also  asked  that  claims  from  a 
contractor  be  made  an  eligible  cost  of 
the  action. 

Loss  of  acceptability  during  a 
response  action  constitutes  an 
implementation  problem  that  will  be 
handled  on  a  case-by-case  basis  through 
the  contracting  process  with  the 
individual  facility.  EPA  does  not  believe 
that  this  needs  to  be  addressed  in  the 
rule.  There  are,  however,  several  points 
to  note. 


Federal  Regigter  /  Vol.  58,  No.  182  /  Wednesday,  September  22.  1993  /  Rules  and  Regiilations 4921 1 


In  most  cases,  there  will  be  a  60-day 
review  period  before  the  initial  notice  of 
unacceptability  takes  effect.  The  facility 
may  use  this  time  to  take  steps  to  return 
to  acceptability,  and  thereby  avoid 
disruption  of  the  remedial  action.  This 
60-day  time  period  was  also  provided  to 
afford  the  lead  agency  the  opportunity 
to  arrange  for  alternative  disposal 
capacity  (if  the  remedy  will  not  be 
completed  within  the  60  days,  or  the 
facility  is  not  expected  to  return  to 
compliance  in  60  days)  (53  FR  48227). 
Second,  the  issue  of  who  should  bear 
added  costs  stemming  from  a  facility's 
loss  of  acceptability  must  be  a  matter  of 
contract  negotiation  between  the  parties. 
Finally,  the  Regional  Administrator 
does  have  the  discretion  to  extend  the 
60-day  period  if  all  factors,  such  as  a 
lack  of  available  alternative  disposal 
capacity  and  a  low  threat  to  human 
health  and  the  environment,  so  warrant. 

2.  Potential  Unacceptability 

One  commenter  asked  for  clarification 
in  both  the  preamble  and  the  rule  on  the 
relationship  between  the  initial  notice 
of  potential  unacceptabihty  and  the 
ability  of  a  facility  to  continue  to  receive 
CERCLA  wastes  for  60  days  after  the 
notice  of  unacceptability 
(§  300.440(d)(3)).  In  addition,  the 
commenter  believed  that  a 
determination  of  imacceptability  should 
be  published  in  the  Federal  Register. 

The  receipt  of  an  initial  notice  of 
potential  unacceptability  does  not 
usually  render  a  facility  unacceptable 
unless  or  until  the  final  determination 
has  been  made  and  takes  effect  (usually 
60  days  after  the  initial  notice,  or  after 
an  alternative  time  period  as  provided 
under  §  300.440  (d)(8)  or  (d)(9))  (53  FR 
48227).  As  discussed  earlier,  a  facility 
for  which  EPA  has  never  made  a 
determination  of  imacceptability  will 
not  be  afforded  a  60  day  period  of 
acceptability  after  the  initial  notice. 
Note  that  in  exceptional  cases, 
unacceptability  notices  can  be  made 
immediately  effective.  See  53  FR  48227- 
48228,  EPA  will  not  pubhsh 
unacceptabihty  notices  in  the  Federal 
Register:  because  of  the  ability  of  a 
facility  to  take  steps  to  return  to 
compliance  at  any  time,  acceptability 
status  is  dynamic,  and  many  such 
notices  will  be  out  of  date  before  they 
get  published.  In  addition,  such  a 
pubUcation  reqiurement  would  obligate 
EPA  to  publish  in  the  Federal  Register 
notices  of  when  faciUties  returned  to 
compliance;  the  effort  involved  would 
be  significant  (with  little  assurance  of 
being  timely),  and  could  detract  bom 
more  important  Agency  business. 
Rather,  EPA  maintains  an  up-to-date 
record  of  the  acceptability  status  of 


^  commercial  focilities  in  each  Region. 
This  information  is  available  to  parties 
directly  involved  in  locating  sites  for 
disposal,  and  to  the  interested  public, 
from  the  "Regional  Of'-Site  Contact"  in 
each  Regional  Office.  A  list  of  these 
coordinators  and  their  telephone 
numbers  is  included  as  Appendix  I  to 
this  preamble,  and  updated  hsts  will  be 
available  from  the  Superfund  Hotline 
and  Superfund  docket. 

F.  Review  Procedures 

1.  Agency  Response  Time 

Two  commenters  asked  EPA  to 
identify  a  specific  time  frame  for 
Agency  review  of  a  facility's  return  to 
acceptabiUty  status,  and  a  specified 
response  time  for  review  of 
unacceptability  determinations  by  the 
Regional  Admiristrator  (the  commenter 
suggested  that  the  appeal  to  the  RA 
should  be  completed  within  the  60-day 
review  period). 

EPA  does  not  believe  it  is  feasible  or 
appropriate  to  establish  a  specific  time 
frame  within  whjch  it  must  respond  to 
a  facihty's  request  to  return  it  to 
acceptabiUty  (whether  that  request 
comes  within  the  60  day  review  period 
or  after  a  final  determination  of 
imacceptability  has  been  issued). 
Although  the  Agency  is  committed  to 
making  every  ePort  to  respond  to  such 
requests  as  quicdy  as  the  case  allows, 
the  Agency  cannot  allow  its  priorities  to 
be  driven  by  artificial  deadlines. 
Further,  if  the  Agency  were  not  able  to 
verify  a  facility's  alleged  return  to 
comphance  by  e  required  date,  and  in 
fact  the  company  had  not  returned  to 
compliance,  CERCLA  wastes  would  be 
transferred  to  unacceptable  facilities,  in 
violation  of  CEFCLA  section  121(d)(3). 
Companies  that  are  unacceptable  must 
bear  some  responsibihty  for  their  status; 
EPA  will  attempt  to  evaluate  a  return  to 
acceptability  as  promptly  as  practicable. 

As  to  the  comment  that  the  appeal  to 
the  Regional  Administrator  should 
always  conclude  within  the  60-day 
review  period,  EPA  notes  that  the 
statute  estabUsles  a  critical  mandate: 
the  Agency  shall  not  send  CERCLA 
wastes  to  unacceptable  facilities.  The 
Agency  has  already  provided  a 
reasonable  peri  3d  for  review  and 
comment  after  an  initial  finding  of 
violation,  during  which  time  the  facility 
will  have  an  opportimity  to  meet  with 
Regional  officia  s.  As  an  added 
protection,  EPA  has  provided  a  right  to 
appeal  the  staff-level  decision  to  the 
Regional  Administrator,  who  will  issue 
a  decision  as  soon  as  possible.  However, 
EPA  cannot  allow  this  process  to 
routinely  continue  indefinitely,  and  it 
cannot  violate  Congress'  clear  direction 


not  to  send  CERCLA  wastes  to  faciUties 
with  relevant  violations  or  releases.  For 
the  reasons  set  out  at  53  FR  48227,  the 
Agency  beUeves  that  a  60-day  review 
period  is  a  reasonable  compromise 
among  competing  interests.  Of  course, 
the  Regional  Administrator  has  the 
discretion  to  extend  the  60-day  period, 
if  appropriate,  depending  on  the  factors 
in  the  case.  In  deciding  whether  to 
extend  the  60-day  period,  the  Regional 
Administrator  should,  for  example, 
consider  the  need  to  proceed  with  the 
cleanup  expeditiously  and  the  nature  of 
the  violations  or  releases  found  at  the 
facility  (i.e.,  the  potential  danger  in 
continuing  to  send  wastes  to  the  site), 
against  the  adequacy  of  the  record 
developed  at  the  steif  level  and  the  due 
process  concerns  of  the  faciUty. 

2.  Notification  of  Immediate 
Unacceptability 

In  the  proposed  rule,  EPA  stated  that 
"in  case  of  either  an  extension  or 
immediate  unacceptabihty,  the  faciUty 
should  be  notified  as  quickly  as 
possible"  (53  FR  48228).  One 
commenter  asked  that  in  cases  where 
immediate  unacceptability  is  triggered, 
the  owner/operator  be  notified  within 
24  hours. 

The  Agency  will  make  every  effort  to 
notify  a  facility  as  soon  as  possible  after 
a  finding  of  immediate  unacceptabiUty. 
In  many  cases,  this  may  be  within  a  24- 
hour  period.  The  Agency  notes  as  well 
that  in  serious  safety  or  emergency 
situations,  it  may  be  appropriate  to 
make  a  finding  of  unacceptabiUty 
effective  in  less  than  60  days,  although 
immediate  unacceptabiUty  is  not 
required.  The  rule  has  been  changed  to 
reflect  this  fact. 

3.  Potentially  Responsible  Parties 

One  commenter  asked  EPA  to 
ascertain  whether  a  determination  of 
unacceptabiUty  might  have  an  impact 
on  removal  or  remedial  actions  being 
conducted  by  potentially  responsible 
parties  (PRPs).  The  commenter 
maintained  that  a  representative  of  the 
PRPs  should  be  allowed  to  attend  any 
conference  held  on  the  determination  of 
unacceptabiUty. 

A  determination  of  unacceptabiUty 
may  have  an  impact  on  PRP  actions  if 
those  actions  are  being  conducted 
pursuant  to  a  CERCLA  authority  or 
using  CERCLA  funds  (e.g.,  a  mixed 
funding  case);  in  such  a  case,  off-site 
transfers  of  CERCLA  wastes  would  be 
required  to  comply  with  this  rule. 

EPA  does  not  oeUeve  that  it  is 
necessary  to  invite  PRPs  to  participate 
in  its  deliberation  on  acceptabiUty 
determinations  (although  EPA  may  do 
so  in  appropriate  cases).  The  effect  of 
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acceptability  determinations  on  PRPs 
involved  in  CERCLA  actions  is  limited 
to  determining  where  they  can  transport 
their  waste.  The  parties  most 
knowledgeable  about  the  facility's 
status — the  owner/operator,  EPA  and 
the  State — already  participate.  The 
possible  need  for  some  PRPs  to  make 
alternative  arrangements  for  transport  of 
a  CERCLA  waste  is  not  a  direct  element 
of  an  acceptability  determination. 

G.  Due  Process  Issues 

I.  Potential  Loss  of  Business 

One  commenter  asserted  that  the  Off- 
site  Rule  may  infringe  on  the 
constitutionally  protected  interests  of 
private  parties;  specifically,  the 
commenter  argued  that  the 
"opportunity"  to  compete  for  business 
is  denied  whenever  EPA  determines 
that  a  facility  is  unacceptable.  Such 
decisions  have  a  negative  impact  on  a 
company's  reputation,  further  subjecting 
them  to  a  potential  loss  of  business,  and 
therefore,  these  decisions  must  be  made 
within  the  confines  of  the  due  process 
clause. 

As  noted  in  the  preamble  to  the 
proposed  rule  (53  FR  48226),  EPA 
agrees  that  facilities  with  valid  RCRA 
permits  are  authorized  to  receive  certain 
types  of  wastes  and  have  the 
opportunity  to  compete  for  those 
wastes,  but  it  does  not  create  the  right 
to  receive  any  particular  waste 
shipments,  from  the  government  or  any 
other  party.  EPA  is,  at  the  same  time, 
sensitive  to  the  company's  concerns  that 
EPA's  process  for  deciding  which 
facilities  to  use  must  be  a  fair  one.  Thus, 
Congress  has  established  the  parameters 
for  that  decision-making  process  (i.e.,  no 
shipments  to  violating  or  leaking 
facilities],  and  has  required  a  minimal 
procedural  process.  In  implementing  the 
Congressionally  mandated  scheme,  this 
rule  sets  out  a  60-day  period  for  a 
meeting  with  Regional  and  State 
officials,  an  opportimity  for  comment,  a 
decision  by  the  appropriate  Regional 
Waste  Management  Division,  and  then 
the  opportimity  for  appeal  to  the 
Regional  Administrator.  The  final  rule 
maies  review  by  the  EPA  Regional 
Administrator  available  to  the  State  and 
the  receiving  facility  owner/operator,  as 
compared  to  a  discretionary  matter  left 
up  to  the  Regional  Administrator. 

EPA  has  made  every  effort  to  establish 
procedural  protection  for  affected 
facilities  that  will  ensure  that  off-site 
acceptability  determinations  are  made 
in  a  careful  and  consistent  manner.  The 
Agency  believes  adequate  due  process 
protection  has  been  provided.  With 
regard  to  the  comment  of  a  negative 
impact  from  the  off-site  determination. 


EPA  addressed  this  issue  in  the 
proposed  rule  (53  FR  48226-48227).  An 
EPA  decision  not  to  use  a  facility  is 
simply  a  response  to,  and  recognition  of 
the  finding  of  a  violation  or  release.  The 
facility  must  accept  some  responsibility 
for  its  actions  (or  inactions)  and 
negative  impacts  which  may  result. 

2.  Payment  of  Penalties 

A  commenter  charged  that  off-site 
determinations  are  a  means  of  forcing 
the  payment  of  penalties  and  of  forcing 
an  owner/operator  to  forego  the  right  to 
appeal  corrective  action  orders  or 
permit  provisions:  the  commenter 
argued  that  payment  of  a  penalty  should 
be  irrelevant  to  whether  the  facility  has 
corrected  the  violation.  Further,  the 
commenter  asked  that  the  burden  in 
§  300.440(e)  for  establishing 
acceptability  during  challenges  to 
corrective  action  decisions,  should  be 
reversed  to  provide  that  a  facility  is 
acceptable  during  the  period  of  an 
appeal,  unless  EPA  (rather  than  the 
facility)  can  demonstrate  that  interim 
measures  are  inadequate  and  that  other 
corrective  action  measures  are  necessary 
to  protect  human  health  and  the 
environment. 

As  stated  earlier  in  this  preamble 
(section  IV.C.4),  the  question  of  whether 
or  not  a  facility  has  returned  to  physical 
compliance  with  applicable  laws  is 
generally  separate  and  distinct  from  the 
question  of  whether  penalties  may  be 
appropriate  for  past  violations;  a 
company's  right  to  appeal  any  penalties 
associated  with  imderlying  violations  is 
unaffected  in  most  cases.  However,  EPA 
has  identified  one  major  exception  to 
this  rule.  Where  a  violation  cannot 
physically  be  "undone"  (or  the  Agency 
nas  determined  that  it  is  safer  to  leave 
waste  in  place),  one  can  argue  that  the 
receiving  unit  is  "tainted,"  and  that  the 
violation  is  a  continuing  one.  In  order 
to  avoid  such  a  harsh  result,  EPA  has 
provided  that  in  such  cases,  the  facility 
may  be  said  to  have  returned  to  physical 
compliance  after  any  required  steps 
have  been  taken  to  prevent  recurrence  of 
the  violation,  and  any  outstanding 
penalties  to  EPA  have  been  paid  (see  53 
FR  48229).  EPA  needs  assurance  that 
there  will  be  no  repetition  of  the 
violation,  and  the  payment  of  a  penalty 
helps  provide  that  needed  assurance.  In 
effect,  it  is  the  preventive  measure  plus 
the  penalty  that  "corrects"  the  violation 
in  these  cases.  Thus,  the  Off-site  Rule  is 
not  "forcing"  the  payment  of  penalties; 
in  most  cases,  such  payment  is  not 
required  to  achieve  acceptability.  Where 
physical  compliance  is  not  technically 
achievable,  or  would  be  extremely 
difficult  to  achieve  (e.g..  excavating 
entire  landfills  or  draining  entire  surface 


impoimdments  at  great  risk  to  workers 
or  the  environment),  the  Agency  has 
provided  another  avenue  for  correcting 
violations. 

Similarly,  EPA  is  not  "forcing  an 
owner/operator  to  forego  the  right  to  an 
appeal."  Congress  has  directed  EPA  to 
clean  up  Superfund  sites  expeditiously, 
and  at  the  same  time  not  to  send 
CERCLA  wastes  to  sites  that  are  in 
violation  of  applicable  laws  or  that  have 
uncontrolled  relevant  releases.  Thus, 
the  Agency  must  make  these  latter 
determinations  promptly,  while 
allowing  the  owner/ operator  a 
reasonable  right  to  review.  EPA  believes 
that  the  60-day  review  period  with 
access  to  two  levels  of  decisionmakers, 
as  provided  under  this  rule,  represents 
such  a  balance.  However,  withnelding 
decisions  during  months  and  years  of 
administrative  and  judicial  challenge 
would  not  allow  the  Agency  to  comply 
with  its  statutory  mandate,  and  would 
encourage  dilatory  appeals.  (See 
discussion  at  53  FR  48228.) 

On  the  appeal  issue  specifically,  EPA 
has  gone  even  further,  providing  an 
additional  mechanism  for  an  owner/ 
operator  to  be  considered  acceptable 
during  interruptions  in  corrective  action 
to  control  releases  due  to  the  need  to 
pursue  permit  modifications.  Although 
the  statute  conditions  acceptability  on 
the  "control"  of  releases,  and  no 
corrective  action  will  be  on-going  under 
the  permit  or  order  during  corrective 
action  appeals  or  permit  modifications, 
EPA  will  consider  the  facility  acceptable 
if  the  Agency  is  satisfied  that  sufficient 
interim  corrective  action  steps  are 
underway,  or  if  it  is  convinced  that  no 
corrective  action  is  needed  during  the 
interim  period.  Thus,  a  facility  wishing 
to  remain  acceptable  and  wishing  to 
appeal  may  do  both.  Contrary  to  a 
commenter 's  suggestion,  this  burden  is 
properly  on  the  owner/operator,  if  it 
wishes  to  remain  acceptable  during  the 
period  of  its  permit  modification  appeal. 
After  a  certain  point,  the  Agency  must 
be  able  to  get  on  with  its  business  of 
cleaning  up  sites. 

3.  Review  of  Determination  Decisions 

One  commenter  argued  that  the 
procedures  set  out  in  the  proposed  rule 
for  review  of  off-site  unacceptability 
determinations  (53  FR  48227)  would  not 
promote  consistency  in  decisionmaking, 
which  a  district  court  found  to  be  a 
serious  flaw  in  the  original  Off-site 
Policy.  The  commenter  requests  the 
right  to  an  expeditious  review  by  an 
impartial  decisionmaker  (someone  other 
than  the  person  who  originally  made  the 
decision),  and  a  right  to  review  of^A 
Regional  decisions  by  EPA  Headquarters 
(preferably  the  General  Counsel).  \ 
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EPA  believes  that  it  has  estabUshed  a 
system  of  review  which  will  promote 
consistency  in  decisionmaking.  The 
procedures  to  be  applied  are  clearly  set 
out,  and  will  be  overseen  by 
coordinators  in  the  ten  EPA  Regions. 
The  Agency  intends  to  provide  training 
and  guidance  to  these  coordinators  in 
order  to  assure  consistent  applications. 
The  consistency  problem  identified  by 
the  district  court  and  cited  by  a 
commenter,  stemmed  from 
implementation  of  the  May  1985  Off-site 
Policy,  which  was  dramatically  more 
limited  in  scope  and  procedures  than 
this  final  rule.  Procedures  for  notice  and 
opportunity  to  comment  by  affected 
facilities  were  added  by  the  revised  Off- 
site  Policy  in  Noveml)er  1987,  and  those 
procedures  are  being  expanded  by  this 
rule.  Moreover,  the  fact  that  such 
procedures  will  now  be  legally 
enforceable  regulations — as  compared  to 
policy  guidance — adds  to  the  certainty 
that  the  procedures  will  be  consistently 
followed. 

The  request  for  expeditious  review  by 
an  impartial  decisionmaker,  other  than 
the  person  who  originally  made  the 
decision,  is  satisfied  by  the  provision  in 
the  final  rule  for  appeal  to  the  Regional 
Administrator.  The  Regional 
Administrator  is  not  involved  in  the 
day-to-day  compliance  and  release 
findings  of  the  Regional  Waste 
Management  Divisions,  and  does  not 
make  the  initial  acceptability 
determination  based  on  the  meetings 
with  the  owner/operator  within  30  days 
of  the  notice  letter.  Rather,  the  Regional 
Administrator  supervises  all  operations 
of  the  Region,  and  is  available  to  hear 
appeals  fiom  those  decisions,  if 
requested. 

It  has  been  EPA's  experience  under 
the  revised  Off-site  Policy  that  Regional 
Administrators  do  not  rubber-stamp 
staff  recommendations  on  off-site 
acceptability,  and  have  overruled  or 
remanded  such  recommendations  in 
appropriate  cases.  The  courts  have 
further  stated  that  Agency 
decisionmakers  are  presumed  to  be 
unbiased.  See  Witbrow  v.  Larkin,  421 
U.S.  35,  47(1975). 

4.  Review  Procedures 

One  commenter  argued  that  the 
informal  conference  and  written 
comment  procedure  (described  at  53  FR 
48227)  is  not  sufficient  for  review,  and 
suggested  using  the  procedures 
proposed  in  40  CFR  32.312  (d)  and  (e) 
(52  FR  39202,  Oct.  20, 1987).  This  refers 
to  proposed  regulations  for  Debarment 
and  Suspension  under  EPA  Assistance, 
Loan,  and  Benefit  Programs,  which 
provide  for  an  informal  hearing  without 
formal  rules  of  evidence  or  procedure; 


opportunity  to  appear  with  counsel, 
submit  documentary  evidence,  and 
present  and  con&ont  witnesses;  and  a 
transcript  of  the  proceedings  to  be  made 
available  to  the  respondent. 

The  more  complex  debarment 
procedures  are  not  appropriate  for  the 
Off-site  Rule.  The  review  procedures  set 
out  by  EPA  under  the  Off-site  Rule 
already  provide  for  an  informal  hearing, 
opportunity  to  appear  with  counsel,  and 
submission  of  documentary  evidence. 
EPA  does  not  l)elieve  it  is  appropriate  or 
necessary  to  call  and  confront  witnesses 
in  order  to  determine  if  the  facility's 
operations  reveal  relevant  violations  or 
releases.  Moreover,  a  key  distinction 
between  the  two  sets  of  rules  is  that 
acceptability  is  within  the  control  of  the 
owner/operator;  unlike  a  disbarment  for 
a  set  period  of  up  to  three  years, 
unacceptability  status  may  be 
terminated  once  the  facility  returns  to 
physical  compliance  or  controls 
relevant  releases. 

The  informal  procedures  set  out  in  the 
Off-site  Rule  are  also  consistent  with  the 
purpose  and  terms  of  the  statute. 
CERCLA  requires  swift  action  in  these 
cases;  the  use  of  procedures  provided  in 
this  rule  allow  relatively  quick  action, 
while  providing  due  process.  Further, 
the  procedures  go  well  beyond  those 
required  in  the  statute  (simple 
"notification")  and  those  suggested  in 
the  Conference  report  on  SARA  ("an 
opportunity  to  meet  informally,"  and 
"post-determination  dispute  resolution 
procedures"  for  release  determinations). 
(See  53  FR  48227.) 

EPA  notes  that  only  one  commenter 
suggested  that  the  rule's  review 
procedures  were  inadequate. 

5.  Notification  of  Decisions 

The  proposal,  at  53  FR  48227, 
provides  that  the  Agency  will  inform 
the  owner/operator  "in  writing"  of  its 
decision  after  the  informal  conference 
and  review  of  comments.  EPA  thus 
agrees  with  the  comment  that  the  basis 
for  all  decisions  should  be  clearly 
articulated  in  ^vriting.  EPA  also  agrees 
that  owner/operators  should  receive 
responses  to  their  major  comments  on 
the  acceptability  decision.  Regions  will 
specify  in  notices  of  unacceptability 
why  a  facility  or  unit  has  been  foimd 
unacceptable,  and  in  post-conference 
decisions  why  a  final  unacceptability 
determination  has  been  made.  Such 
steps  will  also  ^ciUtate  the  review  by 
the  Regional  Administrator,  who  may 
limit  review  to  the  underlying  record. 


H.  Re-Evaluation  of  Unacceptability 

1.  Thresholds/Enforceable  Agreements 

One  commenter  asked  for  a 
clarification  on  the  threshold  that  will 
render  a  fecility  inappropriate  for 
accepting  waste. 

The  criteria  for  determining  when  a 
facility  crosses  the  threshold  into 
unacceptability  are  described  in 
§  300.440(b).  In  short,  for  a  facility  to  be 
acceptable  to  receive  CERCLA  wastes,  it 
must  have  no  relevant  violations  under 
appHcable  law,  and  it  must  control  all 
relevant  releases  (and,  for  certain 
categories  of  facilities,  eliminate  all 
relevant  releases  at  the  receiving  units). 
EPA  will  determine  whether  these 
criteria  have  been  met  based  on  regular 
inspections. 

The  commenter  also  objected  to  the 
requirement  that  a  Federal  facility  must 
control  relevant  releases  under  an 
"enforceable  agreement"  in  order  to  be 
acceptable  to  receive  CERCLA  wastes 
(53  FR  48229).  The  commenter  noted 
that  there  may  be  fully-permitted  units 
at  Federal  installations  that  could  safely 
accept  CERCLA  wastes;  however,  these 
units  will  be  unavailable  because  of  the 
presence  of  releases  elsewhere  on  the 
installation  that  are  part  of  a  facility- 
uride  investigation,  but  not  under  an 
enforceable  agreement.  Thus,  agencies 
would  be  forced  to  use  facilities  off  the 
Federal  property  for  receipt  of  CERCLA 
waste,  adding  to  costs  and  delay. 

Congress  clearly  stated  that  CERCLA 
wastes  should  not  be  transferred  to 
leaking  units  at  land  disposal  facilities 
or  to  land  disposal  facilities  with 
leaking  non-receiving  units  that  are  not 
being  "controlled."  EPA  maintains  that 
an  enforceable  agreement  is  necessary  to 
ensure  that  such  releases  are  controlled, 
and  to  ensure  the  continued 
implementation  of  a  corrective  action 
program  approved  by  EPA  or,  when 
appropriate,  the  State.  EPA  sees  no 
reason  why  Federal  facilities  should  be 
treated  differently  from  private  parties 
(see  CERCLA  section  120(a)).  Although 
it  might  be  easier  for  some  Federal 
facilities  to  use  active  RCRA  units  on 
their  property  to  receive  CERCLA 
wastes,  they  may  only  do  so  if  those 
units  meet  the  conditions  set  forth  in 
this  rule.  The  requirement  to  have 
relevant  releases  at  non-receiving  units 
controlled  by  an  enforceable  agreement 
may  be  satisfied  through  a  permit  (e.g., 
the  corrective  action  portion  of  the 
RCRA  permit),  or  consent  agreement 
(e.g.,  an  interagency  agreement  under 
CDICLA  section  120),  both  of  which  are 
available  to  Federal  fecilities. 
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2.  Correctivs  Action/CoBtroUed  Rel«asM 

Oiw  comiiMntar  agreed  that  a  fKility 
with  a  corrective  action  program  in 
place  should  be  considered  acceptable, 
and  supported  the  broader  definition  of 
what  constitutes  a  corrective  action 
program  (proposed  §  300.440(f)(3)(iii)). 
including  the  use  of  equivalent  State 
authorities. 

The  final  rule  continues  to  provide 
that  corrective  action  programs  must  be 
performed  under  a  RC31A  order  or 
permit,  or  under  another  appnipriate 
authority  if  the  release  is  at  an  olher- 
than-RC3lA  subtitle  C  faciiity.  EPA 
cautions,  however,  that  provisions  in 
State  orders  or  permits  issued  by  States 
not  authorized  for  HSWA  corrective 
actkm  are  generally  not  acceptable  to 
satisfy  this  requirement  at  RCRA 
facilities.  (See  53  FR  48229.)  The  maior 
exception  to  this  is  when  States 
authorized  for  the  base  RCRA  program 
have  issued  a  valid  permit  requiring 
corrective  action  for  releases  from 
regulated  units  to  the  ground  water 
(pursuant  to  40  CFR  264.100). 

One  commenter  objected  to 
considering  a  release  at  a  non-receiving 
unit  to  be  "controlled"  based  simply  on 
the  issuance  of  an  order  or  permit;  the 
commenter  claimed  that  in  such  cases, 
an  owner/operator  would  not  be 
required  to  show  that  the  release  is 
actually  under  control,  as  called  for  in 
the  statute. 

For  purposes  of  this  rule.  EPA  is 
considering  releases  firom  non-receiving 
units  "controlled"  when  an  enforceable 
order  or  permit  to  study  the  problem  has 
been  issued.  The  Agency  believes  that 
once  a  facility  is  under  such  an 
enforceable  order  or  permit  or 
agreement,  the  situation  is  "under 
control."  (If  action  is  necessary  to 
protect  human  health  and  the 
environment  during  the  term  of  the 
study,  interim  measiu'es  may  be 
required.)  The  situation  will  be 
considered  under  control  unless  or  until 
the  order,  permit,  or  agreement  is 
violated  or  the  document  needs  to  be 
modified  to  proceed  to  the  next  phase 
of  action.  Provided  the  owner/operator 
is  taking  positive  action  and  remains  in 
compliance  with  the  terms  specified  in 
an  order  or  permit,  the  hdlity  may 
remain  acceptable. 

In  addition,  investigations  can  often 
take  a  long  time  to  complete,  and  nK>st 
waste  treatment,  storage  and  disposal 
bciUties  have  at  least  minor  releases 
from  non-receiving  units:  thus, 
requiring  hdlitiee  to  complete 
corrective  measures  before  being 
considered  acceptable  could  amvenXy 
limit  acceptable  otMie  i 


option*,  effectively  reducing  the 
aval  lab)*  capacity  to  nothing. 

Requiring  the  o«vnar/operator  to 
physically  ehminale  the  release  at  noo- 
receiving  units  in  order  to  be  acceptable 
would  also  go  beyond  the  strict  tarnu  of 
the  rule  to  "control"  releases.  Further,  it 
would  be  a  particularly  harsh  result 
given  the  statute's  requirement  to 
control  "any"  release  at  a  land  disposal 
facility.  By  encouraging  facilities  to 
begin  studying  and  eUminaling  releases, 
this  rule  fiirthers  the  control  of  leaking 
units.  Further,  by  requiring  such  work 
to  be  conducted  under  an  enforceable 
order  or  corrective  action  permit.  EPA 
has  the  ability  to  ensure  that  the 
required  steps  are  carried  out 
expeditiously. 

3.  Releases  and  Regaining  Eligibility 

One  commenter  challenged  as  too 
inflexible  the  provision  in  the  proposed 
rule  (53  FR  48229)  that  requires  the 
elimination  of  all  releases  from  a 

receiving  unit  in  order  to  regain 
acceptability.  The  commenter  argued 
that  requiring  elimination  to  the  extent 
technically  £aasible  and  to  a  level  which 
poses  no  threat  to  human  health  and  the 
environment,  would  be  more  realistic. 

In  response,  de  minimis  releases  from 
receiving  units  are  already  exempted 
from  the  rule.  EPA  believes  that  any 
further  relaxation  of  the  no-release 
standard  for  receiving  units  at  RCRA 
facilities  is  against  the  intent  of  the 
statute  which  states  that  waste  may  only 
be  transferred  to  a  land  disposal  unit 
that  "is  not  releasing  any  hazardous 
waste,  or  constituent  thereof,  into  the 
groundwater  or  surface  water  or  soil." 
Congress  simply  does  not  want  CERCLA 
wastes  sent  to  leaking  RCRA  land 
disposal  units.  See  53  FR  48219.  EPA 
believes  that  the  same  standard  should 
apply  to  receiving  units  at  RCRA 
treatment  and  storage  facilities.  See  53 
FR  48225. 

4.  Regaining  Physical  Compliance  at 
Treatment  and  Storage  Facilities 

In  the  preamble  to  the  proposed  rule, 
at  53  FR  48229,  EPA  discussed  how  a 
facility  could  return  to  compliance  after 
the  focility  had  been  found  to  be 
unacceptable  based  on  a  relevant 
violation.  One  commenter  supported 
two  of  the  three  conditions  under  which 
a  unit  vfiW  be  considered  to  have 
regained  pbjrtical  compliance,  but 
disagreed  with  the  contention  that,  "in 
most  cases,  physical  compliance  cannot 
be  regained  until  all  legal  proceedings, 
(etc)  are  reeolved."  The  commenter 
charged  that  final  resolution  of  disputaa 
regaading  what  lagial  conaequencae 
should  flow  from  a  violation  are 


irrelevant  to  the  question  of  whether  a 
unit  can  saiely  handle  hazardous  waste. 

This  issue  has  already  been  largely 
addressed  in  this  preamble  statement  at 
section  IV.C.4  ("Relevant  Violations") 
and  section  IV.G.2  ("Payment  of 
Penalties").  Final  resolution  of  legal 
proceedings  (including  payment  of 
penalties)  is  not  a  pre-condition  to 
regaining  acceptability  where  the 
facility  can.  in  effect,  undo  the  violation 
(e.g..  remove  improperly  disposed 
waste)  and  thereby  return  to  physical 
compliance  However,  resolution  of 
penalties  and  of  EPA  legal  proceedings 
are  generally  pre-conditions  to  regaining 
acceptability  in  those  cases  where  a 
violation  cannot  be  undone.  (See 
examples  in  the  discussion  of  Relevant 
Violations,  C.4.)  In  those  cases, 
(especially  where  a  decision  has  been 
made  to  leave  wastes  in  place  in  a  land 
disposal  unit),  the  Agency  is  allowing  a 

Physical  compliance  determination  to 
»  made  despite  what  some  might  see  as 
a  forever-ongoing  violation.  For  such 
cases,  the  Agency  has  a  need  for  greater 
certainty  that  every  action  has  been 
taken  that  can  be  taken  to  assure  that  the 
violation  will  not  recur.  In  effect,  it  is 
the  taking  of  required  preventative 
measures  and  the  payment  of  the 
penalty  that  "corrects"  the  violation  in 
these  cases. 

/.  Implementation 

Three  commenters  suggested  that  in 
order  to  facilitate  implementation  of  this 
rule.  EPA  should  establish  a  national 
data  base  or  other  mechanism  so  that 
off-site  contacts  and  their  staff  can 
easily  tell  which  facilities,  nationwide. 
are  in  compliance  with  the  Off-Site 
Rule.  With  such  a  listing  system.  EPA 
and  other  Agencies  could  readily  know 
or  access  a  list  of  approved  off-site 
disposal  facilities.  One  of  these 
commenters  also  asked  EPA  to  develop 
a  more  formalized  list  which  reports 
which  facilities  have  significant 
violations  under  applicable  Federal  and 
State  laws  or  regulations. 

It  has  been  EPA's  experience  that  off- 
site  acceptability  status  changes 
frequently  and  is  difficult  to  usefully 
reduce  to  a  published  list.  Thus,  the 
Agency  believes  that  the  only  way  to 
ensure  up-to-date,  accurate  information 
is  to  continue  to  rely  on  the  ten  Regional 
Off-Site  Contacts  (ROCs).  The  Agency 
does  not  believe  that  it  is  an 
unrea8<mable  burden  to  require 
interested  parties  to  make  one  to  several 
phone  calls  to  determine  the 
acceptability  status  of  facilities  near  a 
given  site  or  with  specialized  capacity. 
The  Regional  Off-Site  Contacts  will 
maintafai  up-to-date  information  on  the 
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acceptability  of  facilities  within  their 
Region. 

However,  in  order  to  ensure  that  the 
information  is  readily  available,  EPA 
will  strongly  encourage  the  maintenance 
of  a  back-up  contact  for  use  when  the 
primary  Off-Site  Contact  is  unavailable. 
EPA  will  keep  a  copy  of  the  ROCs  in  the 
Superfund  docket  and  with  the  RCRA/ 
CERCLA  Hotline  (a  list  is  also  included 
as  Appendix  I  to  this  preamble, 
although  it  will  obviously  become 
outdated  in  the  future,  and  interested 
parties  should  consult  with  the  sources 
named  for  revised  lists). 

Due  to  the  dynamic  nature  of  the 
acceptability  determinations,  EPA  has 
no  plans  at  this  time  to  publish  a 
national  list  of  acceptable  (or 
unacceptable)  units.  The  Agency 
believes  that  such  lists  could  serve  more 
as  a  source  of  misinformation  (or  out-of- 
date  information)  than  reUable 
information.  EPA's  recognition  of  the 
dynamic  nature  of  acceptability  is 
reflected  in  the  Agency's  policy  that  an 
off-site  faciUty  does  not  need  to  be 
acceptable  to  bid  on  accepting  waste 
from  a  CERCLA  clean-up,  but  must  be 
acceptable  imder  this  rule  to  be  awarded 
such  a  contract. 

In  order  to  avoid  problems  resulting 
from  contractors  whose  designated 
receiving  facilities  become  unacceptable 
under  this  rule,  agencies  and  PRPs  may 
want  to  provide  for  back-up  or 
alternative  facilities  in  their  contracts. 

/.  Manifest  Requirements 

One  commenter  objected  to  the 
statement  in  the  preamble  to  the 
proposed  rule  (53  FR  48230)  that  limits 
the  requirement  to  file  a  "Uniform 
Hazardous  Waste  Manifest"  form  to 
CERCLA  wastes  that  are  also  RCRA 
wastes;  the  commenter  asked  that  the 
requirement  cover  all  types  of  wastes. 

The  preamble  simply  noted  that 
already  existing  manifest  requirements 
imder  RCRA  must  be  met.  There  is  no 
manifest  requirement  under  CERCLA. 
and  this  rule  does  not  establish  an 
independent  tracking  system  for 
CERCLA  wastes.  Compliance  with  the 
rule  is  assured  through  inspections,  and 
enforcement  of  contract  provisions. 

V.  Regulatory  Analysis 

A.  Regulatory  Impact  Analysis 

Under  Executive  Order  No.  12291, 
EPA  must  determine  whether  a 
regulation  is  "major"  and  thus  whether 
the  Agency  must  prepare  and  consider 
a  Regulatory  Impact  Analysis  in 
connection  with  the  rule.  Today's  rule 
is  not  major  because  it  simply  codifies 
an  Agency  policy  that  has  been  in  effect 
since  May  of  1985  and  largely  mirrors 


a  revision  df  that  policy  that  has  been  APPENDIX  I. — REGIONAL  OFF-Site 

in  effect  since  November  of  1987.  As  CONTACTS  (ROCS)— Continued 

discussed  in  the  preamble  to  the 

proposed  rule  (53  FR  48230-48231),  this 

rule  contains  criteria  that  EPA  will  use 

to  determine  where  it  will  send  waste 

from  Superfund  cleanups,  but  does  not 

regulate  or  otherwise  impose  any  new 

requirements  on  commercial  waste 

handlers.  Acceptability  under  this  rule 

is  largely  based  on  compliance  with 

applicable  regulations  the  Agency 

already  enforces.  As  a  resiilt  of  today's 

rule  some  facilities  may  choose  to 

initiate  corrective  action  sooner  than  if 

they  waited  for  the  corrective  action 

conditions  in  their  final  operating 

permit  pursuant  to  RCRA  3004  (u)  and 

(v).  However,  regardless  of  the 

requirements  of  this  rule,  under  the 

authority  of  section  3008(h)  of  RCRA. 

EPA  already  compels  corrective  action 

at  RCRA  inter.m  status  facihties  with 

known  or  suspected  releases.  The  rule, 

then,  should  not  result  in  increased 

long-term  costs  to  the  commercial  waste 

handling  industry. 

B.  Regulatory  Flexibility  Act 

Under  the  Regulatory  Flexibility  Act, 
5  U.S.C.  601  et  seq.,  at  the  time  an 
Agency  pubUshes  any  proposed  or  final 
rule,  it  must  prepare  a  Regulatory 
FlexibiUty  Andysis  that  describes  the 
impact  of  the  oile  on  small  entities, 
unless  the  Adnumstrator  certifies  that  ^  ^        in  40  CFR  Part  300 

the  rule  will  n  ot  have  a  sigmficant  ' 

impact  on  a  substantial  number  of  small        Air  pollution  control.  Chemicals, 
entities.  Todav's  final  rule  describes  '        Hazardous  substance,  Hazardous  waste, 
procedures  for  determining  the  Intergovernmental  relations,  Natural 

acceptability  of  a  facility  for  off-site  resources.  Penalties,  Reporting  and 

management  cf  CERCLA  wastes.  It  does     recordkeeping  requirements,  Superfund, 
not  impose  significant  additional  Water  pollution  control.  Water  supply, 

requirements  or  compUance  burdens  on        Dated:  September  14, 1993. 
the  regulated  community.  Therefore.  c«rol  M.  Browner, 

pursuant  to  5  U.S.C.  601b.  I  certify  that       Administrator. 
this  regulation  will  not  have  a  .„.~-,     ^  »„„  •  j  j 

signifiLnt  economic  impact  on  a  f  ,1  ^  "  amended  as 

substantial  number  of  small  entities.  follows. 


Region 

Primary  con- 
tact/pnooe 

Backup  con- 
tact/phone 

II 

Greg  Zaccardi, 

Joel 

(212)264- 

Golumbek. 

9504. 

(212)  264- 
2638. 

Ill 

Sarah  Caspar, 

Naomi  Henry, 

(215)  597- 

(215)  597- 

1857. 

8338. 

IV  

Edmund 

JohnDiddn- 

Burt(8,  (404) 

son,  (404) 

347-7603. 

347-7603 

V  

Gertrud 

Uytame 

Matusehkov- 

McMahon, 

itz.  (312) 

(312)886- 

353-7921. 

4445. 

VI  

Ron  Shannon, 

Joe  Dougherty. 

(214)  655- 

(214)  655- 

2282. 

2281. 

VII  

Gerald  McKin- 

David  Doyle, 

ney.  (913) 

(913i  551- 

551-7816. 

766r. 

VIII  

Terry  Brown. 

George 

(303)293- 

Danctk. 

1823. 

(303)293- 
1506. 

IX  

Diane  Bodine, 

Gtoria 

(415)  744- 

Brownley, 

2130. 

(415)  744- 
2114. 

X  

Ron  Ulllch. 

Kevin 

(206)553- 

Schanllec, 

6646.  . 

(206)553- 
1061. 

C.  Paperwork  Reduction  Act 

This  rule  does  not  contain  any  new 
information  ccUection  requirements 
subject  to  OMB  review  \mder  the 
Paperwork  Reduction  Act,  44  U.S.C. 
3501,  etseq. 

VI.  Supplementary  Document 

APPENDIX  i.— Regional  Off-Site 
Contacts  (ROCs) 


Regkjn 

Primary  con- 
tactpfxxw 

Backup  con- 
tact/phone 

1 

LynnHanHan, 
(617)573- 
8662. 

Austine 

Frawley, 
(617)  573- 
1754. 

PART  300-NATIONAL  OIL  AND 
HAZARDOUS  SUBSTANCES 
CONTINGENCY  PLAN 

1.  The  authority  citation  for  part  300 
continues  to  read  as  follows: 

Authority:  42  U.S.C.  9601-9657;  33  U.S.C 
1321(c)(2);  E.G.  12777,  56  FR  54757,  3  CFR, 
1991  Comp..  p.  351;  E.G.  12580,  52  FR  2923. 
3  CFR,  1987  Comp.,  p.  193. 

2.  Section  300.440  is  added  to  part 
300  to  read  as  follows;: 

1 300.440    ProcadurM  for  planning  and 
implamenting  off-aite  raaponsa  actiona. 

(a)  Applicability.  (1)  This  section 
applies  to  any  remedial  or  removal 
action  involving  the  off-site  transfer  of 
any  hazardous  substance,  pollutant,  or 
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coQtamiiiant  m  defined  under  CERCLA 
sections  101  (14)  and  (33)  ("CERCLA 
waste'T  that  is  conducted  by  EPA. 
States,  private  parties,  or  other  Federal 
agencies,  that  is  Fund-financed  and/or 
is  taken  pursuant  to  any  CERCLA 
authority,  including  cleanups  at  Federal 
facilities  under  section  120  of  CERCLA, 
and  cleanups  under  section  311  of  the 
Clean  Water  Act  (except  for  cleanup  of 
petroiuum  exempt  unuer  CERCLA). 
Applicability  extends  to  those  actions 
taken  jointly  under  CERCLA  and 
another  authority. 

(2)  In  cases  of  emergenc}'  removal 
actions  under  CERCLA.  emergency 
actions  taken  during  remedial  actions, 
or  response  actions  tinder  section  311  of 
the  Clean  Water  Act  where  the  release 
poses  an  immediate  and  significant 
threat  to  human  health  and  the 
enviroomant,  the  On-Scene  Coordinator 
(OSC)  may  determine  that  it  is  necessary 
to  transfer  CERCLA  waste  off-site 
without  following  the  requirements  of 
this  section.  

(3)  This  section  applies  to  CERCLA 
wastes  from  cleanup  actions  based  on 
CERCLA  decision  documents  signed  or 
consent  decrees  lodged  after  October  17, 
1986  ("post-SARA  CERCLA  wastes")  as 
well  as  those  based  on  CERCLA 
decision  documents  signed  and  consent 
decrees  lodged  prior  to  October  17. 1986 
("pre- SARA  CERCLA  wastes").  Pre- 
SARA  and  post-SARA  CERCLA  wastes 
are  sub)ect  to  the  same  acceptability 
criteria  in  §  300.440(b)  (1)  and  (2). 

(4)  EPA  (usually  the  EPA  Regional 
Office)  will  determine  the  acceptability 
under  this  section  of  any  facility 
selected  for  the  treatment,  storage,  or 
disposal  of  CERCLA  waste.  EPA  will 
determine  if  there  are  relevant  releasee 
or  relevant  violations  at  a  facility  prior 
to  the  facility's  initial  receipt  of 
CERCLA  waste.  A  fecility  which  has 
previously  been  evaluated  and  found 
acceptable  under  this  rule  (or  the 
preceding  policy)  is  acceptable  until  the 
EPA  Regional  Office  notifies  the  facility 
otherwise  pursuant  to  §  300.440(d). 

(5)  Off-site  transfers  of  those 
laboratory  samples  and  treatability 
study  CERCLA  wrastes  from  CERCLA 
sites  set  out  in  paragraphs  (a)(5)  (i) 
through  (iii)  of  this  section,  are  not 
subject  to  the  requirements  of  this 
section.  Howevw,  those  CERCLA  wastes 
may  not  be  transferred  beck  to  the 
CERCLA  site  unless  the  Remedial 
Project  Manager  or  OSC  assures  the 
proper  management  of  the  CERCLA 
waste  samples  or  residues  and  gives 
pennission  to  the  laboratoiy  or 
treatnMDt  fKility  for  the  samples  and/or 
residues  to  bs  retumed  to  the  site. 

(i)  Samples  of  CERCLA  wastss  sent  to 
a  Isborsftocj  foe  cbsnctarixatioB; 


(ii)  RCRA  hazardous  wastes  that  are 
being  transferred  from  a  CERCLA  site 
for  treatability  studies  and  that  meet  the 
requiremmts  for  an  exemption  for 
RCRA  under  40  CFR  261.4(e);  and 

(iii)  Non-RCRA  wastes  that  are  being 
transferred  from  a  CERCLA  site  for 
treatability  studies  and  that  are  below 
the  quantity  threshold  established  at  40 
CFR  261.4(e)(2). 

(b)  Acceptability  criteria.  (1)  Facility 
compliance,  (i)  A  facility  will  be 
deemed  in  compliance  for  the  purpose 
of  this  rule  if  there  are  no  relevant 
violations  at  or  affecting  the  unit  or 
units  receiving  CERCLA  waste: 

(A)  For  treatment  to  standards 
specified  in  40  CFR  part  268,  subpart  D. 
including  any  pre-treatment  or  storage 
units  used  prior  to  treatment; 

(B)  For  treatment  to  substantially 
reduce  its  mobility,  toxicity  or 
persistence  in  the  absence  of  a  defined 
treatment  standard,  including  any  pre- 
treatment  or  storage  units  used  prior  to 
treatment;  or 

(C)  Fdr.:Storage  or  ultimate  disposal  of 
CERCLA  waste  not  treated  to  the 
previous  criteria  at  the  same  bdlity. 

(ii)  Relevant  violations  include 
significant  deviations  from  regulations, 
compliance  order  provisions,  or  permit 
conditions  designed  to;  ensure  that 
CERCLA  %vaste  is  destined  for  and 
delivered  to  authorized  facilities; 

Erevent  releases  of  hazardous  waste, 
azardoos  constituents,  or  hazardous 
substances  to  the  envirenment;  ensure 
early  detection  of  such  releases:  or 
compel  corrective  action  for  releases. 
Criminal  violations  which  result  in 
indictment  are  also  relevant  violations. 
In  addition,  violations  of  the  following 
requirements  may  be  considered 
relevant: 

(A)  Apphcable  subsections  of  sections 
3004  and  3005  of  RCRA  or.  where 
applicable,  other  Federal  laws  (such  as 
the  Toxic  Substances  Control  Act  and 
subtitle  D  of  RCRA); 

(B)  Apphcable  sections  of  State 
environmental  laws:  and 

(C)  In  addition,  land  disposal  units  at 
RCRA  subtitle  C  facilities  receiving 
RCRA  hazardous  waste  from  response 
actions  authorized  or  funded  under 
CERCLA  must  be  in  compliance  with 
RCIL\  section  3004(o)  minimum 
technology  requirements.  Exceptions 
may  be  made  only  if  the  unit  has  been 
granted  a  waiver  from  these 
reouirements  under  40  CFR  264.301. 

(2)  Releases,  (i)  Release  is  defined  in 
§  300.5  of  this  part.  Releases  under  this 
section  do  not  include: 

(A)  De  micimii  releases; 

(B)  Rsiaases  permitted  under  Federal 
programs  or  under  Fedstsl  pn^rams 
delegalsd  to  the  SUtes  (Federally 


permitted  releases  are  defined  in 
§  300.5),  except  to  the  extent  that  socfa 
releases  are  found  to  pose  a  tiireat  to 
human  health  and  the  environment;  or 

(C)  Releases  to  the  air  that  do  not 
exceed  standards  promulgated  pursuant 
to  RCRA  section  3004(n).  or  absent  such 
standards,  or  where  such  standards  do 
not  apply,  releases  to  the  air  that  do  not 
present  a  threat  to  human  health  or  the 
environment. 

(ii)  Releases  frtMn  units  at  a  facility 
designated  for  off-site  transfer  of 
CERCLA  waste  must  be  addressed  as 
follows: 

(A)  Receiving  units  at  RCRA  subtitle 
C  facilities.  CERCLA  wastes  may  be 
transferred  to  an  off-site  unit  regulated 
under  subtitle  C  of  RCRA,  including  a 
facility  regulated  imder  the  permit-by- 
ruJe  provisions  of  40  CFR  270.60  (a),  (b) 
or  (c),  only  if  that  unit  is  not  releasing 
any  hazardous  waste,  hazardous 
constituent,  or  hazardous  substance  into 
the  ground  water,  surface  water,  soil  or 
air. 

(B)  Other  units  at  RCRA  subtitle  C 
land  disposal  facilities.  CERCLA  wastes 
may  not  be  transferred  to  any  unit  at  a 
RCRA  subtitle  C  land  disposal  facility 
where  a  non-receiving  unit  is  releasing 
any  hazardous  waste,  hazardous 
constituent,  or  hazardous  substance  into 
the  ^tmnd  water,  surface  water,  soil,  m' 
air,  unless  that  release  is  controlled  by 
an  enforceable  agreement  for  corrective 
action  under  subtitle  C  of  RCRA  or  other 
applicable  Federal  or  State  authority. 
For  purposes  of  this  section,  a  RCRA 
"land  disposal  facility"  Is  any  RCRA 
facility  at  which  a  land  disposal  unit  is 
located,  regardless  of  whether  a  land 
disposal  unit  is  the  receiving  unit. 

(C)  CHher  units  at  RCRA  subtitle  C 
treatment,  stomge,  and  permit-by-rule 
facilities.  CERCLA  wastes  may  not  be 
transferred  to  any  unit  at  a  RCRA 
subtitle  C  treatment,  storage  or  permit- 
by-rule  facility,  where  a  release  of  any 
hazardous  waste,  hazardous  constituent. 
or  hazardous  substance  from  non- 
receiving  units  poses  a  significant  threat 
to  public  health  or  the  environment, 
unless  that  release  is  controlled  by  an 
enforceable  agreement  for  corrective 
action  tmder  subtitle  C  of  RCRA  or  other 
apphcable  Federal  or  State  authority. 

(D)  All  other  facilities.  CERCLA 
wastes  should  not  be  transfBrred  to  any 
unit  at  an  other-than-RCRA  subtitle  C 
facility  if  the  EPA  Regional  Office  has 
inidrmatian  indacatii^  that  an 
environmentally  significant  release  of 
hazardous  substances  has  occurred  at 
that  fadUty.  unless  ths  releve  is 
cootroUed  by  an  en&scaable  agreement 
tor  oonective  actkn  under  an  applicable 
Federal  or  Slale  auttwrity. 
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(iii)  Raleases  are  considered  to  be 
"controlled"  for  the  purpose  of  this 
section  as  provided  in  §  300.440 
(flOUiv]  and  (f)(3)(v).  A  release  is  not 
considered  "controllsd"  for  the  purpose 
of  (his  section  during  the  pendency  of 
administrative  or  judicial  challenges  to 
corrective  action  requirements,  unless 
the  facility  has  made  the  requisite 
showing  under  §  300.440(e). 

(c)  Basis  for  determining 
acceptability.  (1)  If  a  State  finds  that  a 
facility  within  its  jurisdiction  is 
operating  in  non-compliance  with  state 
law  requirements  including  the 
requirements  of  any  Federal  program  for 
which  the  State  has  been  authorized. 
EPA  will  determine,  afler  consulting 
with  the  State  as  appropriate,  if  the 
violation  is  relevant  under  the  rule  and 
if  so.  issue  an  initial  determination  of 
unacceptability. 

(2)  If  a  State  finds  that  releases  are 
occurring  at  a  facility  regulated  under 
State  law  or  a  Federal  program  for 
which  the  State  is  authorized.  EPA  will 
determine,  after  consulting  with  the 
State  as  appropriate,  if  the  release  is 
relevant  under  the  rule  and  if  so.  issue 
an  initial  detennination  of 
unacceptability. 

(3)  EPA  may  also  issue  initial 
delerminatioos  of  unacceptability  based 
on  its  own  findings.  EPA  can  undertake 
any  Inspections,  data  collection  and/or 
assessments  necessary.  EPA  will  then 
notify  with  the  State  about  the  results 
and  issue  a  determination  notice  if  a 
relevant  violation  or  release  is  found. 

(d)  Determination  of  unacceptability. 
(1)  Upon  initial  determination  by  the 
EPA  Regional  Office  that  a  facility  being 
considered  for  the  off-site  transfer  of  any 
CERCLA  waste  does  not  meet  the 
criteria  for  acceptability  stated  in 

§  300.440(b).  the  EPA  Region  shall 
notify  the  owner/operator  of  such 
facility,  and  the  responsible  agency  in 
the  State  in  which  the  facility  is  located. 
of  the  unacceptability  finding.  The 
notice  will  be  sent  by  certified  and  first- 
class  mail,  return  receipt  requested.  The 
certified  notice,  if  not  acknowledged  by 
the  return  receipt  card,  should  be 
considered  to  have  been  received  by  the 
addressee  if  properly  sent  by  r^ular 
mail  to  the  last  address  known  to  the 
EPA  Regional  Office. 

(2)  The  notice  shall  generally:  state 
that  based  on  available  information  from 
a  RCRA  Facility  Assessment  (RFA). 
inspection,  or  other  data  sources,  the 
facility  has  been  fiound  not  to  meet  the 
requirements  of  §  300.440;  cite  the 
specific  acts,  omissions,  or  conditions 
which  form  the  basis  of  these  findings: 
and  inform  the  owner/operator  of  the 
procedural  recourse  available  tinder  this 
reg^Iatiaii. 


(3)  A  bdlity  which  was  previously 
evaluated  and  found  acceptable  under 
this  rule.Cor  the  preceding  policy)  may 
continue  to  receive  CERCLA  waste  for 
60  calendar  days  after  the  date  of 
issuance  of  the  notice,  unless  otherwise 
determined  in  accordance  with 
paragraphs  (dK8)  or  (dK9)  of  this 
section. 

(4)  If  the  owner  or  operator  of  the 
facility  in  question  submits  a  wrritten 
request  for  an  informal  conference  with 
the  EPA  Regional  Office  within  10 
calendar  days  fix>m  the  issuance  of  the 
notice,  the  EPA  Regional  Office  shall 
provide  the  opportunity  for  such 
conference  no  later  thaii  30  calendar 
days  after  the  date  of  the  notice,  if 
possible,  to  discuss  the  basis  for  the 
underlying  violation  or  release 
determination,  and  its  relevance  to  the 
facility's  acceptability  to  receive 
CERCLA  cleanup  wastes.  State 
representatives  may  attend  the  informal 
conference,  submit  written  comments 
prior  to  the  informal  conference,  and/or 
request  additional  meetings  with  the 
EPA  Region,  relating  to  the 
unacceptability  issue  during  the 
determination  process.  If  no  State 
representative  is  present.  EPA  shall 
notify  the  State  of  the  outcome  of  the 
conference.  An  owner/operator  may 
submit  written  comments  by  the  30th 
day  after  issuance  of  the  notice,  in 
addition  to  or  instead  of  requesting  an 
informal  conference. 

(5)  If  the  ovimer  or  operator  neither 
requests  an  informal  confarence  nor 
submits  written  comments,  the  facihty 
becomes  imacceptabb  to  receive 
CERCLA  waste  on  the  60th  day  after  the 
notice  is  issued  (or  on  such  other  date 
designated  under  paragraph  (d)(9)  of 
this  section).  The  facility  will  remain 
unacceptable  until  such  time  as  the  EPA 
Regional  Office  notifes  the  o%«ier  or 
operator  otherwise. 

(6)  If  an  infoinal  contereDce  is  held 
or  written  comments  are  received,  the 
EPA  Region  shall  decide  whether  or  not 
the  information  prorided  is  sufficient  to 
show  that  the  facility  is  opwating  in 
physical  comphance  with  respect  to  the 
relevant  viob^ons  dted  in  the  initial 
notice  af  unaccept^  lit/,  and  that  ail 
relevant  releases  have  been  eliminated 
or  controlled,  as  requred  in  paragraph 
(b)(2)  of  this  section,  such  that  a 
determination  of  acceptability  would  be 
appropriate.  EPA  will  notify  the  owner/ 
operator  in  writing  wiether  or  not  the 
information  provided  is  sufficient  to 
support  a  determination  of 
acceptabiUty.  Unless  EPA  determines 
that  information  provided  by  the  owner/ 
operator  and  the  StaL:  is  sufficient  to 
support  a  determinaL.on  of 
acceptability,  the  fiKnIity  becooaes 


unacceptable  on  the  60th  calendar  day 
afier  issuance  of  the  original  notice  of 
unacceptability  (or  other  date 
established  pursuuit  to  paragraphs 
(dK8)  or  (dK9)  of  this  section). 

(7)  Within  10  days  of  hearing  fit>m  the 
EPA  Regional  Office  after  the  informal 
conference  or  the  submittal  of  written 
comments,  the  owner/operator  or  the 
State  may  request  a  reconsideration  of 
the  unacceptability  determination  by 
the  EPA  Regional  Administrator  (RA). 
Reconsideration  may  be  by  review  of  the 
record,  by  conference,  or  by  other  means 
deemed  appropriate  by  the  Regional 
Administrator:  reconsideration  does  not 
automatically  stay  the  determination 
beyond  the  60-day  period.  The  owner/ 
operator  will  receive  notice  in  writing  of 
the  decision  of  the  RA. 

(8)  The  EPA  Regional  Administrator 
may  decide  to  extend  the  60-day  period 
if  more  time  is  required  to  review  a 
submission.  The  fadlity  owner/operator 
shall  be  notified  in  writing  if  the 
Regional  Administrator  extends  the  60 
days. 

(9)  The  EPA  Regional  Office  may 
decide  that  a  fadhty's  unacceptability  is 
immediately  effective  (or  effective  in 
less  than  60  days)  in  extraordinary 
situations  such  as,  but  not  limited  to. 
emergendes  at  the  fadlity  or  egregious 
violations.  The  EPA  Region  shall  notify 
the  ferihty  owner/operator  of  the  date  of 
unacceptability,  and  may  modify 
timeframes  for  comments  and  other 
procedures  accordingly. 

(e)  Unacceptability  during 
administrative  and  judicial  challenges 
of  corrective  action  decisions.  For  a 
facility  with  releases  that  are  subject  to 
a  corrective  action  permit,  order,  or 
decree,  an  administrative  or  judicial 
challenge  to  the  corrective  action  (or  a 
challenge  to  a  permit  modification 
calling  for  additional  corrective  adion) 
shall  not  be  considered  to  be  part  of  a 
corrective  action  "program"  controlling 
those  releases  and  shall  not  act  to  stay 
a  deterrainatioo  of  unacceptability 
under  this  rule.  However,  such  bdlity 
may  remain  acceptable  to  receive 
CERCLA  waste  during  the  pendency  of 
the  appeal  or  htigation  if: 

(1)  It  satisfies  the  EPA  Regional  Office 
that  adequate  interim  corrective  action 
measures  wUI  continue  at  the  Eacility:  or 

(2)  It  demonstrates  to  the  EPA 
Regional  Office  the  absence  of  a  need  to 
take  corrective  action  during  the  short- 
term,  interim  period. 

Either  demoDttiation  may  be  made 
during  the  60-day  review  period  in  the 
context  of  the  infarmal  conference  and 
RA  reconsideration. 

(Q  Ae'«vaia(itiiig  unacceptabiiity.  If. 
after  notificatioa  of  unacceptability  and 
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the  opportunity  to  confer  as  described 
in  $  300.440(d),  the  facihty  remains 
unacceptable,  the  facility  can  regain 
acceptability.  A  facility  found  to  be 
unacceptable  to  receive  CERCLA  wastes 
based  on  relevant  violations  or  releases 
may  regain  acceptability  if  the  following 
conditions  are  met: 

(1)  Judgment  on  the  merits.  The 
facility  has  prevailed  on  the  merits  in  an 
administrative  or  judicial  challenge  to 
the  Ending  of  noncompliance  or 
uncontrolled  releases  upon  which  the 
unacceptability  determination  was 
based. 

(2)  Relevant  violations.  The  facility 
has  demonstrated  to  the  EPA  Region  its 
return  to  physical  compliance  for  the 
relevant  violations  cited  in  the  notice. 

(3)  Releases.  The  facility  has 
demonstrated  to  the  EPA  Region  that: 

(i)  All  releases  from  receiving  units  at 
RCRA  subtitle  C  facilities  have  been 
eliminated  and  prior  contamination 
from  such  releases  is  controlled  by  a 
corrective  action  program  approved 
under  subtitle  C  of  RCRA; 

(ii)  All  releases  from  other  units  at 
RCRA  subtitle  C  land  disposal  facilities 
are  controlled  by  a  corrective  action 
program  approved  under  subtitle  C  of 
RCRA; 

(iii)  All  releases  from  other  units  at 
RCRA  subtitle  C  treatment  and  storage 
facilities  do  not  pose  a  significant  threat 
to  human  health  or  the  environment,  or 
are  controlled  by  a  corrective  action 
program  approved  under  subtitle  C  of 
RCRA. 

(iv)  A  RCRA  subtitle  C  corrective 
action  program  may  be  incorporated 
into  a  permit,  order,  or  decree, 
including  the  following:  a  corrective 
action  order  under  RCRA  section 
3008(h),  section  7003  or  section  3013.  a 
RCRA  permit  under  40  CFR  264.100  or 
264.101,  or  a  permit  under  an 
equivalent  authority  in  a  State 
authorized  for  corrective  action  under 
RCRA  section  3004(u).  Releases  will  be 
deemed  controlled  upon  issuance  of  the 
order,  permit,  or  decree  which  initiates 
and  requires  completion  of  one  or  more 
of  the  following:  a  RCRA  Facility 
Investigation,  a  RCRA  Corrective 
Measures  Study,  and/or  Corrective 
Measures  Implementation.  The  release 
remains  controlled  as  long  as  the  facility 
is  in  compliance  with  the  order,  permit, 
or  decree,  and  enters  into  subsequent 
agreements  for  implementation  of 
additional  corrective  action  measures 
when  necessary,  except  during  periods 
of  administrative  or  judicial  challenges, 
when  the  facility  must  make  a 
demonstration  under  §  300.440(e)  in 
order  to  remain  acceptable. 

(v)  Facilities  with  releases  regulated 
under  other  applicable  Federal  laws,  or 


State  laws  under  a  Federally-delegated 
program  may  regain  acceptability  under 
this  section  if  the  releases  are  deemed 
by  the  EPA  Regional  Office  not  to  pose 
a  threat  to  human  health  or  the 
environment,  or  if  the  facility  enters 
into  an  enforceable  agreement  under 
those  laws  to  conduct  corrective  action 
activities  to  control  releases.  Releases 
will  be  deemed  controlled  upon  the 
issuance  of  an  order,  permit,  or  decree 
which  initiates  and  requires  one  or  more 
of  the  following:  a  facility  investigation, 
a  corrective  action  study,  and/or 
corrective  measures  implementation. 
The  release  remains  controlled  as  long 
as  the  facility  is  in  compliance  with  the 
order,  permit,  or  decree,  and  enters  into 
subsequent  agreements  for 
implementation  of  additional  corrective 
measures  when  necessary,  except 
during  periods  of  administrative  or 
judicial  challenges,  when  the  facility 
must  make  a  demonstration  under 
§  300.440(e]  in  order  to  remain 
acceptable. 

(4)  Prior  to  the  issuance  of  a 
determination  that  a  facility  has 
returned  to  acceptability,  the  EPA 
Region  shall  notify  the  State  in  which 
the  facility  is  located,  and  provide  an 
opportunity  for  the  State  to  discuss  the 
facility's  acceptability  status  with  EPA. 

(5)  An  unacceptable  facility  may  be 
reconsidered  for  acceptability  whenever 
the  EPA  Regional  Office  finds  that  the 
facility  fulfills  the  criteria  stated  in 

§  300.440(b).  Upon  such  a  finding,  the 
EPA  Regional  Office  shall  notify  the 
facility  and  the  State  in  writing. 
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DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Administration  for  Children  and 
Famiiies 

45  CFR  Parts  205  and  233 
RIN  0970-AB14 

Aid  to  Famiiies  With  Dependent 
Children  Program;  Certain  Provisions 
of  the  Omnibus  Budget  Reconciliation 
Act  of  1990 

AGENCY:  Administration  for  Children 
and  Families  (ACF).  HHS. 
ACTION:  Interim  final  rule. 

SUMMARY:  These  interim  final  rules 
implement  three  sections  of  the 
Omnibus  Budget  Reconciliation  Act 
(OBRA)  of  1990  that  apply  to  the  Aid  to 
Families  with  E)ependent  Children 
(AFDC)  program.  They  are:  Section 
5053.  which  deletes  all  references  to 


income  deeming  by  legal  guardians  in 
minor  parent  cases;  section  5054,  which 
expands  State  agency  responsibility  for 
reporting,  to  an  appropriate  agency  or 
official,  known  or  suspected  instances 
of  child  abuse  and  neglect  of  a  child 
receiving  AFDC;  and  section  5055, 
which  adds  an  explicit  reference  to  title 
rV-E  on  the  list  of  programs  for  which 
information  about  AFDC  applicants  and 
recipients  may  be  made  available. 

In  addition,  we  deleted  the  reference 
to  title  rV-C  since  the  WIN  program  is 
no  longer  operative.  Other  OBRA  90 
changes  pertaining  to  the  AFDC-UP 
program  and  the  Earned  Income  Tax 
Credit  disregard  were  published  July  9. 
1992,  in  the  final  rules  implementing 
the  related  AFDC  amendments  of  the 
Family  Support  Act  of  1988  (57  FR 
3040S-30409). 

DATES:  Effective  Date:  September  22, 
1993. 

Comments:  Comments  must  be 
received  on  or  before  October  22, 1993. 
ADDRESSES:  Comments  should  be 
submitted  in  writing  to  the  Assistant 
Secretary  for  Children  and  Families, 
Attention:  Mr.  Mack  A.  Storrs.  Director, 
Division  of  AFDC  Program,  Office  of 
Family  Assistance,  Fifth  Floor,  370 
L'Enfant  Promenade,  SW.,  Washington, 
DC  20447.  Comments  may  be  inspected 
between  8  a.m.  and  4:30  p.m.  during 
regular  business  days  by  making 
arrangements  with  the  contact  person 
identified  below. 

FOR  FURTHER  INFORMATION  CONTACT: 
Mack  A.  Storrs,  Director,  Division  of 
AFDC  Program,  Office  of  Family 
Assistance,  Fifth  Floor.  370  L'Enfant 
Promenade,  SW.,  Washington,  DC 
20447.  telephone  (202)  401-9289.    . 

SUPPLEMENTARY  INFORMATION: 

Discussion  of  Interim  Rule  Provisions 

Eliminating  the  Use  of  the  Term  "Legal 
Guardian"  (Section  233.20  of  the 
Interim  Rule) 

The  Omnibus  Budget  Reconciliation 
Act  (OBRA)  of  1981  added  section 
402(a)(39)  of  the  Social  Security  Act  to 
require  that,  in  determining  AFDC 
benefits  for  a  dependent  child  whose 
parent  or  legal  guardian  is  under  the  age 
of  18,  the  State  agency  must  include  the 
income  of  the  minor  parent's  own 

[larents  or  legal  guardians  who  are 
iving  in  the  same  home. 

Section  5053  of  Omnibus  Budget 
Reconciliation  Act  of  1990  (OBRA  90) 
amended  section  402(a)(39)  of  the  Social 
Security  Act  by  eliminating  the  use  of 
the  term  "legal  guardian."  Section 
402(a)(39)  provides  that  in  determining 
AFDC  benefits  for  a  dependent  child 
whose  parent  is  under  the  age  of  18,  the 
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State  agency  must  iiuJude  the  income  of 
the  minor  parent's  own  parents  who  are 
living  in  the  same  home.  We  have 
amended  Federal  regulations  at 
§  233.20(aK3Kxviii)  to  reflect  this 
statutory  cbuige. 

As  stated  in  tfie  OBRA  90  conference 
report  (H.R.  Conf.  Rep.  No.  964,  lOlat 
Cong.  2d  Sess.  fOrt.  1990)  pp.  911-12). 
Congress  recognized  that  legal 
guardiandiip  is  not  relevant  to 
eligibility  determination.  Even  if  a  legal 
guardian  were  appointed,  the  child 
would  not  be  eligtbte  for  AFDC  unless 
living  with  a  reklive  as  defined  in 
section  406  of  the  Social  Security  Act 

CoDgfase  abo  fecognixed  thct  the  use 
of  the  term  "legal  gucvdian"  with 
respect  to  the  nweming  of  income  is 
inappropriate  in  the  cootaxt  of  the 
AFDC  statute.  Unlike  the  parent-child 
relationship,  legal  guardianship  has  not 
been  a  ba&is  for  ^thbuting  income  to 
AFDC  beneficiaries.  An  example  given 
in  the  Conference  reoort  illustrates  that 
theie  is  the  potential  for  unequal 
treatment  under  the  AFDC  program 
when  leg^  guardianship  is  used  as  a 
source  c^  attributed  income  in  thiee- 
generation  familiee.  If  a  minor  child  is 
uvina  with  an  aunt  who  is  her  legal 
guardian,  the  aunt's  income  is  not 
automaticallv  attributed  to  the  AFDC 
beneficiary:  however,  if  the  minor  has  a 
child,  the  guardian's  income  is  included 
in  the  AFDC  detMmination  for  the 
minor  and  her  child.  (HJL  CooL  R^. 
No.  964. 101st  Cong.  2d  Sess.  (Oct. 
1990)  p.  912).  The  OBRA  90  amendment 
resirfved  these  problems. 

Reporting  of  CtukI  Abuse  and  Ne^ect 
(Sections  206.50  and  233.90  of  the 
Interim  Rule) 

Prior  to  OBRA  90.  section  402(a)(16) 
of  the  Social  Secxuity  Act  provided  that, 
if  the  State  Agency  has  reason  to  beb'eve 
that  a  child  and  a  relative  receiving  aid 
are  residing  in  an  unsuitable  home  due 
to  the  neglect,  abuse,  or  exploitation  of 
the  child,  the  State  must  taike  action. 
The  State  is  required  to  report  the 
situation  with  all  the  relevant 
information  to  the  appropriate  court  or 
law  enforcement  agencies  in  the  State. 
This  statutory  provision  is  currently 
reflected  in  the  Federal  regulations  at 
S  233.90(aH2). 

Section  5054  of  OBRA  90  amended 
section  402(aKl6)  of  the  Social  Security 
Act  to  require  that  each  State  agency 
report,  to  an  appropriate  agency  or 
official,  known  or  suspected  instances 
of  child  abuse  and  neglect  of  a  diild 
receiving  AFDC.  A  OQaforming  change 
was  made  to  secti(»i  402(aK9)  to  allow 
the  release  of  infarmatioin  to  appropdate 
individiiaU.  The  amendment  hidudes 
as  "instancBS"  of  alnise and  neglect 


situations  where  a  dxild  experiences 
physical  or  mental  in  4iry,  sexual  abuse 
or  exploitation,  or  negligent  treatmoit  or 
maltreatment  under  circumstances 
which  iadicale  thai  the  cUld's  health  or 
wel&re  is  threatened  To  implement 
these  statutory  changes  we  have 
amended  $233.90(aH2)  and  revised 
§  205.50(a)(1)  by  ad^ng  a  new 
paragraph  (G). 

Dischsare  of  Information  About  AFDC 
Applicants  and  Recipients  for  Purposes 
Directly  Connected  With  Foster  Care 
and  Adoption  Assistance  Programs 
(Section  205.50  of  the  Interim  Ride} 

Prior  to  the  enactment  of  OBRA  90. 
the  use  or  disclosure  of  information 
concerning  AFDC  apphcants  and 
recipients  was  restricted  by  section 
402(aK9)  of  the  Social  Security  AcL 
Information  on  AFDC  recipients  and 
applicants  could  only  be  used  for 
purposes  directly  connected  wridi:  (1) 
The  administration  of  the  AFDC 
program  or  several  other  specified 
Sodal  Security  Act  prcgrams;  (2)  any 
investigation,  prosea.lion.  or  criminal 
or  civil  proceeding  anducted  in 
connection  with  mdb  programs;  (3)  the 
administration  of  an>  other  Federal  or 
Federelly  assistod  pr<  f  ram  providing 
asaistanoe  or  aervkas  to  individuals  oo 
the  basis  of  need:  anc.  (4)  any  audit  of 
such  programs  (HJL  ConL  Risp.  No.  964. 
101st  Cong.  2d  Sess.  rOct.  1990)  p.  913). 

This  section  of  the  Social  Security  Act 
did  not  contain  a  spe'  Anc  reference  to 
title  IV-E.  which  covins  the  foster  care 
and  adoptioo  assistar  ca  programs. 

Section  5055  of  OB  ^A  90  amended 
section  402(a)(9)(A)  c :  the  Social 
Security  Act  by  adding  an  explicit 
reference  to  title  IV-E  to  the  list  of 
programs  for  which  information  about 
AFDC  applicants  and  racipients  may  be 
made  available.  We  hiive  amended 
§  205.50(aKl)(i)(A)  to  reflect  this 
statutory  change.  In  addition,  the 
reference  to  title  IV-C  was  dieted  from 
45  CFR  205.50(a)(l)(/.)  since  the  WIN 
program  is  no  longer  operative. 


Regulatocy 

Justification  for  Dispensing  With  Afod'ce 
of  Proposed  Rulemaking 

The  amendments  tc  these  regulations 
are  being  publiriied  in  interim  final 
form.  The  Administrative  Procedure 
Act.  5  II.S.C.  553(b)(E )  orovides  that,  if 
the  Department  has  good  cause  for 
finding  that  the  Notice  of  Proposed 
Rulennking  is  unnecessary,  impractical 
or  contrary  to  the  public  interest,  it  may 
dispense  with  such  n<')tice  if  it 
incorporates  a  brief  statement  in  the 
interim  final  regulation  of  the  reasons 
for  doing  so. 


The  Department  finds  that  thoe  is 
good  cause  to  dispense  with  Notice  of 
Proposed  Rulemaking  with  respect  to 
these  cfaangee.  We  fiml  that  publication 
of  these  ragolations  in  proposed  form 
would  be  imnecessary  as  tne  regulations 
are  procedural  in  nature  and  involve  a 
straightforward  implementation  of  the 
changes  to  the  statutory  provisions 
which  require  no  exercise  of  discretioB. 
However,  we  are  intetested  in 
comments  on  these  interim  rales.  We 
will  review  any  comments  that  are 
received  within  30  days  of  the  date  of 
publication  of  this  interim  fma)  rule 
and,  if  appropriate,  we  will  {uiblish 
final  rules  %vith  any  necessary  cfaaeges. 

Exectitiw  Order  12991 

These  interim  final  rules  have  been 
reviewed  tmder  Executive  Order  12291 
and  do  not  meet  any  of  the  criteria  for 
a  major  regulation.  Therefore,  a 
regulatory  impact  utalysis  is  not 
required  Mouse  these  regulations  will 
not:  (1)  Have  an  annual  e^ect  on  the 
economy  of  $100  million  or  more:  (2) 
impose  a  main-  increase  in  coats  or 
prices  for  consumers,  individtttl 
industries.  Federal,  State  or  Local 
government  agencies  or  geographic 
regions;  or  (3^  resuh  in  significant 
adverse  efiiscts  on  the  ability  of  United 
States-based  enterprises  to  compete 
with  foreign-based  enterprises  in 
domestic  or  export  markets. 

Paperwork  Reduction  Act 

This  rule  does  not  require  any 
infijrmation  collection  acti\-ities  and 
therefore  no  approval  is  necessary  under 
the  Paperwork  Reduction  Act 

Regulatory  FkadhUity  Ad 

The  Regulatory  Flexibility  Act  (Pub. 
L.  96-354)  requires  the  Federal 
government  to  anticipate  and  reduce  the 
impact  of  regulations  and  paperwork 
requirements  on  small  businesses.  The 
primary  impact  of  these  rules  is  on  State 
governments  and  individuals. 
Therefore,  we  certify  tfaet  these  rules 
will  not  have  a  significant  econotnic 
impact  on  a  substmitial  number  of  small 
entities  because  they  effect  benefits  to 
individuab  and  payments  to  States. 
Thus,  a  regulatory  flexibility  analysis  is 
not  required. 

ListofSubiecto 

45  CFR  Fort  ^05 

Computer  technology,  Grant 
prognrae— social  programs.  Privacy. 
Public  assistanre  programs.  Reporting 
and  recordkeeping  reqiuremeots.  Wages. 

45CPRPart233 

Aliens.  Grant  programs — social 
programs,  PuhHc  assistance  programs. 
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Reporting  and  recordkeeping 
requirements. 

(Catalog  of  Federal  Domestic  Assistance 
Programs  13  780,  Assistance  Payments- 
Maintenance  Assistance) 

Dated:  April  21. 1903. 
Laurence  J.  Unre, 

Actjng  Assistant  Secretary  for  ChUdrBtt  and 
Families. 

Approved:  June  9, 1993 
Donna  E.  .ShaUU, 
Secntary. 

PART  205— GENERAL 
ADMINISTRATION  PUBUC 
ASSISTANCE  PROGRAMS 

Accordingly,  part  205  of  chapter  II, 
title  45,  Code  of  Federal  Regulations,  is 
amended  as  set  forth  below: 

1.  The  authority  citation  for  part  205 
continues  to  read  as  follows: 

Authority:  5  U  S.C.  552a  note:  42  U.S.C 
602.  603.  606,  607,  611. 1302, 1306(a),  and 
1320b-7. 

2.  Section  205.50  is  amended  by 
revising  paragraph  (a)(l)(i)(A)  and 
adding  paragraph  (a)(l](i)(G)  to  read  as 
follows: 

f  205.50    Safeguarding  Information  for  the 
financial  aaaittance  programs. 

(a)'   •   • 

(A)  The  administration  of  the  plan  of 
the  State  approved  under  title  IV-A,  the 
plan  or  program  of  the  State  under  title 
rV-B,  IV-D,  IV-E,  or  IV-F  or  under  title 
I,  X,  XrV.  XVICAABD),  XIX,  XX,  or  the 
Supplemental  Security  Income  (SSI) 
program  established  by  title  XVI.  Such 
purposes  include  establishing 
eUgibility,  determining  the  amount  of 
assistance,  and  providing  services  for 
applicants  and'irecipients. 

(G)  The  reporting  to  the  appropriate 
agency  or  official  of  information  on 
known  or  suspected  instances  of 
physical  or  mental  injury,  sexual  abuse 
or  exploitation,  or  negligent  treatment  or 
maltreatment  of  a  child  receiving  aid 
imder  circumstances  which  indicate 
that  the  child's  health  or  welfare  is 
threatened. 


PART  233— COVERAGE  AND 
CONDITIONS  OF  ELIGIBILITY  IN 
FINANCIAL  ASSISTANCE  PROGRAMS 

Accordingly,  part  233  of  chapter  II. 
title  45,  Code  of  Federal  Regulations,  is 
amended  as  set  forth  below: 

1.  The  authority  citation  for  part  233 
continues  to  read  as  follows: 

Aatbority:  42  IJ.S.C.  301,  602. 606, 607, 
1202, 1302, 1352,  and  1382  note. 


2.  Section  233.20  is  amended  by 
revising  paragraph  (a](3)(xviii)  to  read  as 
follows: 

1 233^    Need  and  amount  of  asalstance 

(a)  •  •  • 

(3)  •  •  • 

(xviii)  For  AFDC,  in  the  case  of  a 
dependent  child  whose  parent  is  a 
minor  under  the  age  of  18  (without 
regard  to  school  attendance),  the  State 
shall  coimt  as  income  to  the  assistance 
unit  the  income,  after  appropriate 
disregards,  of  such  minor's  own 
parent(s)  living  in  the  same  household 
as  the  minor  and  dependent  child.  The 
disregards  to  be  applied  are  the  same  as 
are  applied  to  the  income  of  a 
stepparent  pursuant  to  paragraph 
(a)(3)(xiv)  of  this  section.  However,  in 
applying  the  disregards,  each  employed 
parent  will  receive  the  benefit  of  the 
work  expense  disregard  in  paragraph 
(a)(3)(xiv)(A)  of  this  section. 

3.  Section  233.90  is  amended  by 
revising  paragraph  (a)(2)  introductory 
text  to  read  as  follows: 

§233.90    Factors  apecifie  to  AFDC. 

(a)*  •  * 

(2)  Where  it  has  reason  to  believe  that 
a  child  receiving  aid  is  in  an  imsuitable 
environment  because  of  known  or 
suspected  instances  of  physical  or 
mental  injury,  sexual  abuse  or 
exploitation,  or  negligent  treatment  or 
maltreatment  of  such  child,  imder 
circumstances  which  indicate  the 
child's  health  or  welfare  is  threatened, 
the  State  or  local  agency  will: 
•        •        •        •        • 
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FEDERAL  COMMUNICATIONS 
COMMISSION 

47  CFR  Parts  2,  21,  22,  and  94 
[ET  Docket  No.  92-9;  FCC  93-350] 

Redevelopment  of  Spectrum  To 
Encourage  Innovation  In  the  Use  of 
New  Telecommunications 
Technologies 

AGENCY:  Federal  Communications 

Commission. 

ACTION:  Final  rule. 

SUMMARY:  In  this  Second  Report  and 
Order  (Order)  the  Commission  adopts 
Rules  that  reallocate  five  bands  above  3 
GHz  to  the  private  operational  and 
common  carrier  fixed  microwave 
services  on  a  co-primary  basis  and 
prescribe  channelization  plans  and 
technical  standards  to  govern  their  use. 


These  rules  ensure  that  fixed  microwave 
licensees  relocating  from  1850-1990, 
2110-2150,  and  2160-2200  MHz 
frequencies  (2  GHz  band)  will  have 
available  alternative  frequency  bands 
that  are  suitable  for  providing 
equivalent  service  with  comparable 
reliability.  This  action  will  make 
possible  the  relocation  of  the  2  GHz 
fixed  operations  and  will  ensure  that 
these  licensees  will  not  be 
disadvantaged  by  the  emerging 
technologies  reallocation. 
EFFECTIVE  DATE:  December  20,  1993. 
FOR  FURTHER  INFORMATION  CONTACT: 
Rodney  Small,  Office  of  Engineering 
and  Technology,  (202)  653-8116. 
SUPPLEMENTARY  INFORMATION:  This  is  a 
summary  of  the  Commission's  Second 
Report  and  Order  adopted  July  15, 1993, 
and  released  August  13, 1993.  The 
Further  Notice  of  I*roposed  Rule  Making 
initiating  this  proceeding  is  summarized 
at  57  FR  42916  (September  17, 1992) 
This  action  will  not  add  to  or  decrease 
the  pubhc  reporting  burden.  The  full 
text  of  this  Commission  decision  is 
available  for  inspection  and  copying 
during  regular  business  hours  in  the 
FCC  Reference  Center  (room  239),  1919 
M  Street,  NW..  Washington,  DC.  The 
complete  text  of  this  decision  also  may 
be  purchased  from  the  Commission's 
duplication  contractor,  International 
Transcription  Service,  (202)  857-3800, 
2100  M  Street,  NW.,  Washington.  DC 
20037. 

Summary  of  Second  Report  and  Order 

1.  The  Order  reallocates  five  bands 
(3.7-4.2  GHz  (4  GHz),  5. 925-6.425  GHz 
(lower  6  GHz),  6.525-6.875  GHz  (upper 
6  GHz).  10.565-10.615/10.630-10.680 
GHz  (10  GHz),  and  10.7-11.7  GHz  (11 
GHz))  to  the  private  operational  and 
common  carrier  fixed  microwave 
services  on  a  co-primary  basis  and 
prescribes  channelization  plans  and 
technical  rules  to  govern  their  use.  The 
Order  maintains  the  existing  20  MHz 
channel  plan  at  4  GHz  and  adopts  a  1.25 
MHz/based  plan  at  6, 10,  and  11  GHz. 
The  Commission  concludes  that  these 
channeling  plans  will  be  equitable  to  all 
manufacturers,  will  efficiently  satisfy 
the  spectrum  requirements  of  low 
capacity  2  GHz  licensees  while 
permitting  lower-cost  equipment  to  be 
used,  and  will  reduce  the  potential  for 
interference  to  satellite  operations  at  4 
GHz.  The  Commission  also  adopts  Part 
21  coordination  procedures  and  Part  94 
interference  standards  in  all  bands. 

2.  4  GHz.  The  4  GHz  band  currently 
is  allocated  for  common  carrier  fixed 
and  fixed  satellite  use  and  is 
channelized  into  twelve  20  MHz 
channel  pairs  for  fixed  use.  In  the 
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Further  Notice,  we  proposed  to  amend 
the  allocation  to  include  private  fixed 
use  on  a  co-primary  basis;  and  to 
overlap  the  20  MHz  channel  pairs  with 
channels  ranging  from  400  kHz  to  10 
MHz. 

3.  We  conclude  that  the  existing  20 
MHz  channel  plan  should  not  be 
modified.  While  we  would  have 
preferred  to  accommodate  both 
narrowband  and  wideband  channels  at 
4  GHz,  we  conclude  that  under  all  of  the 
proposed  plans  there  would  exist  the 
possibility  of  interference  to  the 
currently-hcensed  satellite  operations. 
However,  we  continue  to  believe  it 
feasible  to  permit  private  as  well  as 
common  carrier  microwave  use  of  the 
band  under  the  existing  channel  plan. 
Coordination  between  satellite  and 
terrestrial  users  can  accommodate 
additional  use  by  terrestrial  users, 
possibly  including  paths  that  would  be 
difficult  to  accommodate  in  higher 
bands.  Accordingly,  we  will  authorize 
use  of  the  4  GHz  band  by  private  fixed 
microwave  licensees  in  addition  to 
common  carrier  fixed  microwave 
licensees,  but  decUne  to  change  the 
channelization  of  the  band. 

4.  6  GHz.  In  the  Further  Notice,  we 
proposed  to  amend  the  common  carrier 
fixed  and  fixed  satellite  allocations  in 
the  lower  6  GHz  band  to  include  private 
fixed  use  on  a  co-primary  basis;  and  to 
rechannelize  ft-om  the  current  eight 
29.65  MHz  channel  pairs  to  overlapping 
twenty-four  400  kHz  pairs,  twelve  800 
kHz  pairs,  forty-two  1.6  MHz  pairs, 
twenty  3.2  MHz  pairs,  twelve  5  MHz 
pairs,  twenty-four  10  MHz  pairs,  and 
eight  30  MHz  pairs.  In  the  upper  6  GHz 
band,  we  proposed  to  amend  the  private 
fixed  allocation  to  include  common 
carrier  fixed  use  on  a  co-primary  basis; 
and  to  rechannelize  from  the  current 
five  800  kHz  pairs,  three  1.6  MHz  pairs, 
fifteen  5  MHz  pairs,  and  sixteen  10  MHz 
pairs  to  an  overlapping  twelve  400  kHz 
pairs,  six  800  kHz  pairs,  forty-five  1.6 
MHz  pairs,  fifteen  5  MHz  pairs,  and 
sixteen  10  MHz  pairs. 

5.  We  conclude  that  6  GHz  will  be  the 
primary  relocation  band  for  2  GHz 
licensees,  and  therefore  efficiently 
accommodating  these  licensees  in  this 
band  is  of  utmost  importance.  In  order 
to  accomplish  this  task,  there  is  a  need 
to  provide  for  low,  medium,  and  high 
capacity  requirements;  and  also  to 
provide  spectrum  for  future  growth  of 
systems  using  each  of  these  capacities. 
We  therefore  adopt  a  1.25  MHz-based 
plan,  rather  that  the  proposed  1.6  MHz- 
based  plan.  This  plan  permits  the 
accommodation  of  low  capacity  2  GHz 
licensees  in  400  and  800  kHz  channels 
and  offers  substantial  flexibility  for 
systems  to  grow  both  through 


aggregation  of  like-bandwidth  channels 
and  upgraded  modem  technology. 
Further,  the  plan  allows  lower  cost 
modems  to  be  used  for  1.25.  2.5,  and 
3.75  MHz  channels,  end  permits  the 
accommodation  of  the  nearly  7000  2 
GHz  faciUties  licensed  for  3.5  MHz  in 
3.75  MHz  channels.  Finally,  by 
minimizing  the  amount  of  existing 
equipment  rendered  obsolete,  the  plan 
promotes  competition  and  does  not 
favor  any  manufacturer. 

6.  We  recognize  that  existing 
wideband  common  carrier  licensees  of 
the  lower  6  GHz  band  are  apprehensive 
about  new  narrowband  use  of  the  band. 
However,  the  channe  plan  that  we  are 
adopting  permits  efficient  use  by  both 
wideband  and  narrowband  users. 
Further,  we  are  retaining  29.65  MHz 
channel  spacing  in  this  band  rather  than 
the  proposed  30  MHr.  spacing.  This 
eliminates  the  potential  for  interference 
to  analog  systems.  Accordingly,  we  are 
adopting  our  proposed  6  GUz 
reallocation  and  the  1.25  MHz-based 
channel  plan  as  discussed  above. 

7.  10  GHz.  In  the  Further  Notice,  we 
proposed  to  reallocate  this  band  fi^m 
private  and  common  carrier  point-to- 
multipoint  use  (Digital  Termination 
Service  (DTS)  and  Digital  Electronic 
Message  Service  (DEMS),  respectively) 
to  private  and  common  carrier  point-to- 
point  fixed  use  on  a  co-primary  basis; 
and  to  chaimelize  the  band  in 
accordance  with  a  1.6  MHz-based  plan. 

8.  With  regard  to  channelizing  the  10 
GHz  band,  commenting  parties  note  that 
cxurent  point-to-point  use  in  adjacent 
spectrum  is  based  upon  a  1.25  MHz 
plan,  and  introducing  a  1.6  MHz-based 
plan  could  create  contusion  and 
inefficiency,  as  well  as  rendering  several 
existing  1.25  MHz-based  radios  in  the 
10.550-10.565/10.615-10.630  GHz 
bands  unusable  in  the  10.565-10.615 
and  10.630-10.680  GHz  bands. 
Additionally,  while  the  U.S.  is  not 
obligated  to  follow  international  band 
plans,  a  1.6  MHz  plan  is  inconsistent 
with  the  10  GHz  plan  recommended  by 
the  Consultative  Committee 
International  for  Radio.  Accordingly,  we 
are  adopting  our  proposed  10  GHz 
reallocation  but  will  use  a  1.25  MHz- 
based  channel  plan. 

9.  llGHz.  In  the  Further  Notice,  we 
proposed  to  amend  the  common  carrier 
fixed  allocation  in  the  11  GHz  band  to 
include  private  fixed  use  on  a  co- 
primary  basis;  and  to  rechannelize  fi'om 
twelve  40  MHz  pairs  to  overlapping  fifty 

10  MHz  pairs  and  sixteen  30  MHz  pairs. 

10.  Commenting  parties  generally 
favor  permitting  a  wide  range  of 
narrowband  and  wideband  channels  at 

11  GHz.  We  conou  that  such  flexibility 
is  desirable.  Therefore,  we  are 


modifying  our  proposal  to  permit  a 
range  of  channels  between  1.25  MHz 
and  40  MHz  in  bandwidth.  Oiu  goal  is 
to  treat  narrowband  and  wideband  users 
equitably,  While  this  means  that  a 
flexible  channel  plan  may  not  be  ideal 
for  a  specific  user,  overall  the  plan  is 
desirable.  Accordingly,  we  are  adopting 
our  proposed  11  GHz  reallocation 
proposal  and  will  use  a  1.25  MHz-based 
channel  plan. 

11.  Technical  Issues.  In  the  Further 
Notice,  we  proposed  changes  to  the 
minimum  loading  standards  and  data 
rates  in  the  4.  6. 10,  and  11  GHz  bands 
for  systems  using  digital  modulation. 
Based  on  the  comments,  we  believe  that 
many  existing  2  GHz  licensees  may  not 
easily  meet  the  existing  and  proposed 
loading  standards,  and  that  a  transition 
period  is  appropriate  to  permit 
manufacturers  to  meet  the  proposed 
digital  data  rates.  However,  we  also 
want  to  ensure  that  channels  are  used  as 
efficiently  as  possible  in  a  timely 
manner.  Therefore,  we  are  maintaining 
our  existing  voice  channel  loading 
requirements  and  are  adopting  our 
proposed  digital  loading  standards  for 
channels  of  10  MHz  and  greater 
bandwidth,  but  will  liberally  waive 
loading  requirements  in  accommodating 
displaced  2  GHz  licensees  in  the  bands 
above  3  GHz, 

12.  We  also  are  adopting  our  proposed 
digital  data  rates  except  for  30  MHz 
channels  at  6  GHz.  in  which  we  will 
require  a  more  efficient  utilization  rate. 
For  new  equipment  to  meet  the  adopted 
data  rates,  we  are  specifying  a  3.5  year 
transition  period  ending  June  1. 1997, 
and  are  imposing  a  deadline  of  July  15, 
1994,  to  cease  the  manufacture  or 
import  of  equipment  that  does  not  meet 
the  new  data  rates.  We  also  are 
imposing  a  2.5  year  period  for  licensees 
of  wideband  digital  channels  (10  MHz 
and  greater)  to  load  their  systems  to 
50%  of  channel  capacity. 

13.  With  regard  to  expansion  of 
existing  microwave  systems,  we  are 
adopting  our  proposal  to  permit 
expansion  of  existing  systems  under 
current  channel  plans.  While 
coordination  between  existing  and 
future  microwave  systems  that  use 
different  channel  plans  will  be 
necessary  to  ensiu^  that  inter-system 
interference  does  not  result,  we  do  not 
believe  it  necessary  to  disadvantage 
existing  licensees  by  preventing 
expansion  of  their  systems.  Further, 
since  the  rechannelization  plans  that  we 
are  adopting  essentially  overlay 
narrowband  channels  on  existing 
wideband  channels,  such  expansion  is 
generally  compatible  with  use  under  the 
revised  plans. 


i 
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14.  With  regard  to  coordination 
procedures  and  interference  standards, 
we  note  that  the  basic  differences 
between  common  carrier  (part  21)  and 
private  (part  94)  services  are  that 
common  carriers  must  notify 
potentially-affected  licensees  of  their 
planned  use,  whereas  there  is  no  such 
requirement  in  private  btmds;  and  that 
common  carrier  interference  standards 
are  somewhat  less  stringent  than  private 
standards.  There  is  a  clear  consensus  to 
use  common  carrier  coordination 
procedures  in  shared  bands,  and 
common  carrier  and  private  interference 
standards  are  converging.  Further,  we 
believe  it  essential  that  a  recognized 
organization  administer  interference 
standards,  and  that  ciirrently  is  the  case 
under  part  94.  Accordingly,  we  are 
adopting  uniform  part  21  coordination 
procedures  and  part  94  interference 
standards  for  the  4,  6,  10,  and  11  GHz 
bands. 

15.  The  Further  Notice  proposed 
antenna  standards  for  the  10  GHz  band 
that  reflect  the  proposed  reallocation 
from  point-to-multipoint  to  point-to- 
point  use,  and  listed  the  current 
standards  for  the  4,  6,  and  11  GHz 
bands.  Commenting  parties  have  raised 
potentially  valid  concerns  about  our 
existing  antenna  standards.  However, 
we  do  not  have  sufficient  information  at 
this  time  to  propose  changes  to  these 
standards.  Accordingly,  we  are  adopting 
the  proposed  standards,  with  some 
minor  modifications,  as  specified  below 
in  the  rules,  and  encourage  industry 
organizations  and  other  interested 
parties  to  explore  the  need  for 
modifying  the  standards  in  all  of  the 
reallocated  bands. 

16.  The  Further  Notice  stated  that 
automatic  transmit  power  control 
(ATPC)  is  permitted  under  both  parts  21 
and  94  of  our  rules  provided  that  the 
change  in  effective  radiated  power  (ERP) 
is  no  greater  than  3  decibels  (dB),  and 
proposed  to  clarify  this  point.  We 
believe  our  proposal  to  clarify  that 
ATPC  is  permitted  up  to  a  3  dB  increase 
in  power  is  appropriate.  However, 
commenting  parties  have  raised  issues 
that  we  believe  can  best  be  addressed  by 
industry  groups  such  as  TIA  and  NSMA. 
Accordingly,  we  are  adopting  our 
proposed  ATPC  rules  changes,  as 
specified  below  in  the  rules,  and 
encourage  industry  groups  to  explore  in 
greater  detail  under  what  circumstances 
ATPC  should  be  authorized  and 
whether  a  greater  increase  in  power 
than  3  dB  would  be  appropriate. 


17.  Regulatory  Flexibility  Analysis. 
Pursuant  to  5  U.S.C.  603,  an  initial 
Regulatory  Flexibihty  Analysis  was 
incorporated  in  the  Further  Notice  of 
Proposed  Rule,  supra.  Written 
comments  on  the  proposals  in  the 
Further  Notice,  including  the  Regulatory 
Flexibility  Analysis,  were  requested. 

18.  Need  for  and  Objective  of  Rules. 
Our  objective  is  to  reaccommodate 
current  2  GHz  common  carrier  and 
private  fixed  microwave  hcensees  on 
frequencies  above  3  GHz  with 
appropriate  channelization  plans  and 
technical  rules.  Reaccommodation  of 
these  licensees  is  necessary  to  ensure 
that  they  can  continue  to  provide 
equivalent  service  with  comparable 
reliability. 

19.  Issues  Raised  by  the  Public  in 
Response  to  the  Initial  Analysis.  Many 
parties  suggested  modifications  to  the 
proposed  reallocations, 
rechannelization  plans,  and  technical 
rules,  although  not  specifically  to  the 
initial  regulatory  flexibility  analysis.  We 
have  modified  our  proposals  as 
appropriate.  For  example,  in  the  Further 
Notice  we  had  proposed  to  use  a  1.6 
MHz-based  channel  plan  in  the  4.  6,  and 
10  GHz  bands,  and  a  10  MHz-based  plan 
in  the  11  GHz  band;  however, 
commenting  parties  have  convinced  us 
that  the  existing  20  MHz  channel  plan 
is  more  appropriate  in  the  4  GHz  band, 
and  that  a  1.25  MHz-based  plan  is  more 
appropriate  in  the  6, 10,  and  11  GHz 
bands. 

20.  Any  Significant  Alternative 
Minimizing  Impact  on  Small  Entities 
and  Consistent  With  Stated  Objectives. 
We  have  reduced  burdens  wherever 
possible.  The  regulatory  burdens  we 
have  retained  are  necessary  in  order  to 
ensure  that  the  public  receives  the 
benefits  of  continued  fixed  microwave 
service  in  a  prompt  and  efficient 
manner.  We  will  continue  to  examine 
alternatives  in  the  future  with  the 
objectives  of  eliminating  unnecessary 
regulations  and  minimizing  any 
significant  economic  impact  on  small 
entities. 

21.  Accordingly,  /( Is  Ordered  That. 
parts  2,  21.  22  and  94  of  the 
Commission's  rules  and  Regulations  Are 
Amended  as  specified  below,  effective 
90  days  after  publication  in  the  Federal 
Register.  This  action  is  taken  pursuant 
to  sections  4(i),  303(c),  303(f),  303(g), 
and  303(r)  of  the  Communications  Act 
of  1934,  as  amended,  47  U.S.C.  154<i), 
303(c),  303(f),  303(g),  and  303(r). 


^ 


List  of  Subjects 

47CFRPart2 

Frequency  allocations  and  radio  treaty 
matters;  general  rules  and  regulations. 
Radio. 

47CFRPart21 

Radio. 
47  CFR  Pari  22 

Radio.  i 

47  CFR  Part  94 

Radio. 
Federal  Communications  Commission. 
William  F.  Caton, 

Acting  Secretary. 

Amendatory  Text 

I.  Part  2  of  title  47  of  the  Code  of 
Federal  Regulations  is  amended  as 
follows: 

PAFTT  2— FREQUENCY  ALLOCATIONS 
AND  RADIO  TREATY  MATTERS; 
GENERAL  RULES  AND  REGULATIONS 

1.  The  authority  citation  in  part  2 
continues  to  read  as  follows: 

Authority:  Sec.  4.  302,  303,  and  307  of  the 
Communications  Act  of  1934,  as  amended. 
47  U.S.C.  Sections  154. 154(i).  302.  303, 
303(r)  and  307,  unless  otherwise  noted. 

2.  Section  2.106,  the  Table  of 
Frequency  Allocations  is  amended  to 
read  as  follows: 

a.  Add  a  primary  allocation  for  the 
Private  Operational-Fixed  Microwave 
Service  in  column  (6)  of  the  3700-4200 
MHz  band. 

b.  Add  a  primary  allocation  for  the 
Private  Operational-Fixed  Microwave 
Service  in  column  (6)  of  the  5925-6425 
MHz  band. 

c.  Add  a  primary  allocation  for  the 
Domestic  Public  Fixed  Services  in 
column  (6)  of  the  6525-6875  MHz  band. 

d.  Add  a  primary  allocation  for  the 
Private  Operational-Fixed  Microwave 
Service  in  column  (6)  of  the  10.55-10.60 
GHz  band. 

e.  Add  a  primary  allocation  for  the 
Private  Operational-Fixed  Microwave 
Service  in  column  (6)  of  the  10.60-10.68 
GHz  band. 

f.  Add  a  primary  allocation  for  the 
Private  Operational-Fixed  Microwave 
Service  in  column  (6)  of  the  10.7-11.7 
GHz  band. 

S  2.1 06    Table  of  Frequency  Allocations. 


- 

1- 
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imtmirtlonal  tabi* 

United  States  table                                FCC  use  designators                          | 

Rsglon  1  aiocallon      Region  2  allocation 

Regionaal- 
location 

MHz 

Government 

Norv-govenvnent 

Rulepart(s) 

Allocation  MHz 

Special-use 
trequeroes 

MHz                          MHz 

Allocation  MHz 

(1)                              (2) 

(3) 

(4) 

.      (5)                               (6) 

(7) 

•                            • 
3700-4200  

•                            • 
3700-4200  

•                             • 
3700-4200 

• 

FUad 

Fixed Donr>esttc  Public 

Fixed-Satellite                 Fixed  (21). 

Fixwl-Satallite 

(spaca-to-Earlh). 

(space-to-Earth).  .    Satellite  Commu- 

MobM except  aero- 

nications  (25). 

nauUay  mobile 

- 

Private  Operational 
Fixed  Microwave 
(94). 

787 

NG41 

•                                                        • 

•                               • 

•                               • 

• 

5925-7075  

5925-7125 

S925-fi42S 

Hxed 

Fixed Domestic  Public 

Fixed-Satellite                Fixed  (21).. 

Fixed  Satellite 

(Ear1h-to-space). 

(Earth-to-space).  .    Satellite  Convrw- 

Mobile. 

nicatiorw  (25) 
Private  Operational- 
Fixed  Microwave 
(94). 

791     792A    809  .... 

791     309  

NG41 

6425-6525                '•■ 
Fixed-Satellite              Auxiliary  Broadcast 
(Earth-to-space)..         (74). 

N 

Mobile  Cable  Television 

(78). 

Domestic  Public 

Fixed  (21). 

Private  Operationai 

Fixed  Microwave 

(94). 

791     809                -;. 
6525-6875 

Fixed Domestic  Public 

Fixed-SateWte                 Fixed  (21).. 

(Earth-to-space).  .    SateUite  Commu- 

nications (25). 

Private  Operational- 

Fixed.  Microwave 

(94). 

' 

792A    809 

•                               • 

•                               • 

•                               • 

• 

10.55-10.60 

10.55-10.60  

10  55-10  60 

Fixed 

Fixed                             Dorrtestic  Public 

MobOe  except  aero- 

FUed(21). 

Private  Operational- 

Radiolocation. 

Fixed  Microwave 
(94). 
10  60-10  68 

10.60-10.68 

10JO-10  68 

Earth  Exploration 

Eaiti  Exploralion- 

Earth  Exploration         Domestic  Public 

Satellite  (passive). 

Sf^teUita  (passive). 

Satellite  (passive).        Fixed  (21).. 

Fixed 

Space  Rtiseardi 
(passive) 

Fixed Private  Operational 

Space  Research             Fixed  Microwave 

Mobile  except  aero- 

nautical mobile. 

(passive).                     (94). 

Radk}  Astronomy. 

Space  Rese€tfch 

(passive). 

'it- 

Radnlocation  831 

•> 

832 

•                             • 

US265    US277  

•                             • 

US265    US277 

T 

10.7-1 1 .7 10.7-1 1 .7 

10.7-11.7 „ 

10.7-11.7 
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Intematlonai  table 


Region  1  allocation 
MHz 


Region  2  allocation 
MH2 


(1)  (2) 

Fixed Fixed  

Rxed-Satellita  Fixed-Satellite 

(space-to-Earth)  (space-to-Earth). 

(Earttvto-space).  Mobile  except  aero- 
Mobile  except  aero-  nautical  mobile  .... 

nautical  rriobile 

792A    835 792A 


United  States  table 


FCC  use  designators 


Region  3  al- 
location 
MHz 

(3) 


Government 

Allocation  MHz 

(4) 


Norvgovemment 

Allocation  MHz 

(5) 


Rulopart(s) 


(6) 


Special- use 
frequencies 

(7) 


10.7-11.7 10.7-11.7 „. 

Rxed 

Fixed  Satellite 
(space-to-Earth). 


US211  792A    US211 


Domestic  Put>lic 
Fixed  (21). 

Private  Operational- 
Fixed  Microwave 
(94). 


NG41     NG104. 


n.  Part  21  oftitle47oftheCk)deof 
Federal  Regulations  is  amended  to  read 
as  follows: 

PART  21>-D0MESTIC  PUBUC  FIXED 
RADIO  SERVICES 

1.  The  authority  citation  in  part  21 
continues  to  read: 

Authority:  Sees.  1,  2.  4.  201-205,  208.  215. 
218.  303,  307,  313.  314.  403.  404,  410,  602; 
48  Stat,  as  amended,  1064, 1066. 1070-1073, 
1076,  1077,  1080, 1082,  1083, 1087,  1094, 
1098, 1102;  47  U.S.C  151. 154,  201-205,  208. 
215,  218,  303,  307.  313,  314.  403,  404,  602; 
47  use.  552. 

2.  Section  21.100  is  amended  by 
revising  paragraph  (c)  and  by  adding 
paragraphs  (d)(2)(xi)  and  (d)(2)(xii)  to 
read  as  follows: 

$21,100    Frequencies. 


(c)  Frequency  diversity  transmission 
will  not  be  authorized  in  these  services 
in  the  absence  of  a  factual  showing  that 
the  required  communications  cannot 
practically  be  achieved  by  other  means. 
Where  frequency  diversity  is  deemed  to 


be  justified  on  a  protection  channel 
basis,  it  shall  be  limited  to  one 
protection  channel  for  the  bands  3700- 
4200.  5925-6425,  and  6525-6875  MHz. 
and  a  ratio  of  one  protection  channel  for 
three  working  channels  for  the  bands 
10.550-10,680  and  10.700-11,700  MHz. 
In  the  bands  370Q-4200,  5925-6423, 
and  6525-6875  MHz,  no  frequency 
diversity  protection  channel  will  be 
authorized  imless  there  is  a  minimum  of 
three  working  channels,  except  that 
where  a  substantial  showing  is  made 
that  a  total  of  three  working  channels 
will  be  required  within  three  years,  a 
protection  channel  may  be  authorized 
simultaneously  with  the  first  working 
channel.  A  protection  channel 
authorized  under  such  exception  will  be 
subject  to  termination  if  applications  for 
the  third  working  channel  are  not  filed 
vrithin  three  years  of  the  grant  date  of 
the  applications  for  the  first  working 
channel.  Where  equipment  employing 
digital  modulation  techniques  with 
cross-polarized  operation  on  the  same . 
frequency  is  used,  the  protection 
channel  authorized  under  the  above 
conditions  may  be  considered  to  consist 


of  both  polarizations  of  the  protection 
frequency  where  such  is  shown  to  be 
necessary. 

(d)'  •  • 

(2)«  •  • 

(xi)  Interference  protection  criteria  for 
fixed  stations  in  the  bands  3700-4200, 
5925-6425.  6525-6875. 10,550-10,680. 
and  10,700-11,700  MHz  are  specified  in 
§94.63. 

(xii)  Any  frequency  reserved  by  a 
licensee  for  future  use  in  the  bands 
3700-4200,  5925-6425,  6525-6875, 
10,550-10,680  and  10,700-11,700  MHz 
must  be  released  for  use  by  another 
licensee  upon  a  showing  by  the  latter 
that  it  requires  an  additional  firequency 
and  cannot  coordinate  one  that  is  not 
reserved  for  future  use. 

*  •        •        •        • 

3.  Section  21.107  is  amended  by 
revising  paragraph  (b)  to  read  as  follows: 

1 21 .1 07    Transmitter  power. 

•  •        *        •        • 

(b)  The  rated  power  of  a  transmitter 
employed  in  these  radio  services  shall 
not  exceed  the  values  shown  in  the 
following  tabulation: 


Frequency  band  (MHz) 


Maximum  allowable  transmitter 
power 


Fixed  (W) 


Mobile  (W) 


Maximum  allowable  EIRP 


Fixed  (dBW) 


Mobile  (dBW) 


512  0  to  2,110 

932.5  to  935.0 

941.5  to  944.0 

2.110  to  2.130 

2,150  to  2.160 

2.160  to  2,180 

2,500  to  2,686 

2,686  to  2,690 

3,700  to  4.200 

5,925  to  6,425 

6.425  to  6,525 

6.525  to  6,875  ...., 
10,550  to  10,680 
10,700  to  11,700 
12.200  to  13,250 
17,700  to  18,600 
18,600  to  18,800 
18,800  to  19,700 
21 ,200  to  23.600 


20.0 

20.0 

20.0 

20.0 

'20.0 

120.0 

110.0 

0.25 

20.0 

20.0 


10.0 
*10.0 
10.0 
10.0 
10.0 
«10.0 
10.0 
10.0 


20.0 


20.0 


10.0 


■^40 
•*40 


US 


••■50 
455 


+50 
♦50 
+50 


+55 
+35 
+55 
+50 


+35 
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Frequency  band  (MHz) 


27.500  to  29,500 
31.000  to  31  ;)00 
38.600  to  40.000 


Maximum  tflowabte  transmittar 
power 


FixBd(W) 


10.0 
0.05 
10.0 


Mobile  (W) 


0.05 
1.5 


Maximum  allowable  EIRP 


Fixed  (dBW) 


-^55 

♦50 


Mobile  (dBW) 


»i',I"  *^  ^l^V^^J^^'  ^^^^^  ^^^'  2650-2656  MHz,  2662-2668  Mhz.  and  2674-2680  MHz  frequency  bands,  when  used  tor  the 

Multipoint  DistrlbiAon  Service,  ElflP  up  to  2000  watts  may  be  authorized  pursuam  to  6  21 .904  of  this  part 
2  The  power  delivered  to  the  antenna  is  limited  to  -  3  dBW. 

3The  EIRP  of  stations  tn  the  932-935,  941 .5-944.  and  10,600-10,800  MHz  baids  must  not  exceed  +40  dBW 
•The  output  power  of  a  Digital  Termination  System  nodal  transmirar  sK^  not  exceed  0.5  watts  per  250  KHr  The  output  power  of  a  Dioital 

TeminatKxi  System  user  transmittef  shaH  not  exceed  0.04  watts  per  250  KHz.  The  transmitter  power  in  terms  of  the  watts  specified  is  the  peak 

envelope  power  of  the  emission  measured  at  the  associated  antenna  Input  power.  The  operating  power  shaH  rwt  exceed  the  authorized  power 

by  more  than  1 0  percent  of  the  authonzed  power  in  watts  at  any  time. 


4.  In  §  21.108  paragraph  (c)  is 
ameiided  by  revising  the  table  "Antenna 


Standards"  and  the  associated  footnotes 
to  read  as  foilowrs: 


§21.108    Directional  antennas. 


ANTENNA  Standards 

Maidmum 

Minimum  radiation  suppression  to  angle  In  degrees  from  centeriine  of  mam  beam  in 

beam- 

decibels 

category 

width  to  3 
dB  points 

Minimum 
antenna 

Frequency  (MHz) 

(inckiried 
an0iain 
degrees) 

gain  (dBi) 

5»to10» 

MT^IS" 

15«to20' 

20°  to  30* 

aO'to 

100* 

100°  to 
140^ 

140°to 
180" 

9325toa35...    . 

A 

14.0 

N/A 



6 

11 

14 

17 

20 

24 

941.5  to  944 _ 

B 

20.0 

H/A 

6 

10 

13 

15 

20 

2.500  to  4^0. . „... 

A 

N/A 

36 

23 

29 

33 

36 

42 

55 

55 

B 

N/A 

36 

20 

24 

28 

32 

32 

32 

32 

5.925  to  6.425  s 

A 

N/A 

38 

25 

29 

33 

36 

42 

55 

55 

B 

N/A 

38 

21 

25 

29 

32 

35 

39 

45 

5,925  to  6,425  • 

A 

N/A 

38 

25 

29 

33 

36 

42 

55 

55 

B 

N/A 

38 

20 

24 

28 

32 

35 

36 

36 

6.525  to  637S8 

A 

N/A 

38 

25 

29 

33 

36 

42 

55 

55 

B 

WA 

38 

21 

25 

29 

32 

35 

35 

39 

6.525  to  6,875« 

A 

1.5 

N/A 

26 

29 

32 

34 

38 

41 

49 

B 

2.0 

N/A 

21 

25 

29 

32 

35 

39 

45 

10.550  to  10.680«> 

A 

N/A 

38 

25 

29 

33 

36 

42 

55 

55 

B 

N/A 

38 

20 

24 

28 

32 

35 

35 

39 

10.550  to  1 0.660  «. 

A 

3.4 

34 

20 

24 

28 

32 

35 

55 

55 

fl 

3.4 

34 

20 

24 

28 

32 

35 

35 

39 

10.565  to  10,615^. 

N/A 

360 

N/A 

N/A 

N/A 

N/A 

N/A 

N/A 

N/A 

N/A 

10.630  to  10,680'  . 

N/A 

N/A 

34 

20 

24 

28 

32 

35 

36 

36 

10.700  to  11.700*. 

A 

N/A 

38 

25 

29 

33 

36 

42 

55 

55 

B 

N/A 

38 

20 

24 

28 

32 

35 

36 

36 

17.700  to  18.820  .„ 

A 

N/A 

38 

25 

29 

33 

36 

42 

55 

55 

B 

N/A 

38 

20 

24 

28 

32 

35 

36 

36 

18.920  to  19.7001  . 

A 

N/A 

38 

25 

29 

33 

36 

42 

55 

55 

B 

N/A 

38 

20 

24 

28 

32 

35 

36 

36 

21.200  to  23.600... 

A 

N/A 

38 

25 

29 

33 

36 

42 

55 

55 

6 

N/A 

38 

20 

24 

28 

32 

35 

36 

36 

31.000  to  31 .300  »» 

H/k 

4.0 

38 

N/A 

WA 

N/A 

N/A 

N/A 

N/A 

N/A 

Above  31.300 

A 

N/A 

38 

25 

29 

33 

36 

42 

55 

55 

B 

N/A 

38 

20 

24 

28 

32 

35 

36 

36 

'  Digital  Temrunaton  User  Stabon  antennas  m  this  band  shall  meet  performanoe  Standard  B  and  have  a  nMnugn  witerma  gain  ol  34  dSi  Tt>e 
n«ximum  toeamwidth  requirement  does  not  apply  to  OTS  User  Stations.  Digital  Termination  Nodal  Stations  r>eed  not  coovly  with  tfwse 
standards. 

a  The  minimum  front-to-back  ratio  sh3l1  be  38  dB. 

3MoUie.  exoept  aaroriauticaJ  moMa.  stations  need  not  comply  wMh  these  ttandarrls. 

♦Except  for  such  antennas  between  140°  and  180°  au»toiued  or  pendinj  on  J«Hjary  1.  1989.  in  the  band  10550  to  10  565  MHz  for  wtich 
minimum  radiation  to  suppression  to  angle  (in  degrees)  from  cerjterTine  of  mam  beam  is  36  decibels. 

BThese  antenna  standaids  apply  to  ait  point^o-point  stattons  authorized  after  June  1.  1997.  Existing  Icensaes  and  pending  aoplicaBMs  on  that 
date  are  grandfathered  and  need  not  con^  wfth  these  ctandaidB.  •—     •»  -^^ 

•Ttieeeantennastandaidsapply  to  an  point-to-point  stations  autvtnzsd  or,  or  before  June  1. 1997. 

'TlMas  antenna  stanteite  apply  only  to  OiQtelTamiintfion  User  Stations  iicnnsed.  In  cvMration.  or  c«^^  1993. 


Note:  Stettont  must  ecapioy  ■monnfl  that 
meets  tlia  peifonoanca  standards  for  Category 


A.  except  that  hi  areas  not  subject  to 
frequency  congestion,  antennas  meeting 


standards  far  Cawgnrj  B  may  be  employsd. 

Note,  however,  that  the  Commission  may 
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requirv  the  use  of  high  performance  antennas 
where  interference  problems  can  be  resolved 
by  the  use  of  such  antennas. 

•  •        •         •         • 

5.  In  section  21.108  paragraph  (e)  is 
amended  by  revising  the  introductory 
text  and  by  revising  the  heading  of 
paragraph  (e)(1)  to  read  as  follows: 

121.108    Directional  antennas. 

(e)  These  limitatiors  are  necessary  to 
minimize  the  probability  of  harmful 
interference  to  reception  in  the  bands 
5925-6875  on  board  geostationary  space 
stations  in  the  fixed-satellite  service 
(Part  25). 

(1)  5925  to  6875  MHz.  *   *   * 

6.  Section  21.120  is  amended  by 
adding  paragraph  (e)  to  read  as  follows: 

{21.120    Authorization  of  transmlttara. 

•  •         •         •         • 

(e)  After  July  15.  1994.  the 
manufacture  (except  for  export)  or 
importation  of  equipment  employing 
digital  modulation  techniques  in  the 
3700-4200. 5925-6425.  6525-6875. 
10,550-10.680.  and  10.700-11.700  MHz 
bands  must  meet  the  minimum  payload 
capacity  requirements  of  §  21.122(a)(3). 

7.  Section  21.122  is  amended  by 
revising  paragraph  (a)  to  read  as  follows: 


121.122    MIerowava  digital  modulatien. 

(a)  Microwave  transmitters  employing 
digital  modulation  techniques  and 
operating  below  15  GHz  shall,  with 
appropriate  multiplex  equipment, 
comply  with  the  following  additional 
requirements: 

(1)  The  bit  rate,  in  bits  per  second, 
shall  be  equal  to  or  greater  than  the 
bandwidth  specified  by  the  emission 
designator  in  Hertz  (e.g.,  to  be 
acceptable,  equipment  transmitting  at  a 
20  Mb/s  rate  must  not  require  a 
bandwidth  of  greater  than  20  MHz), 
except  the  bandwidth  used  to  calculate 
the  minimum  rate  shall  not  include  any 
authorized  guard  band. 

(2)  Equipment  to  be  used  for  voice 
transmission  placed  in  service, 
authorized,  or  applied  for  on  or  before 
lune  1. 1997  in  the  2110  to  2130  and 
2160  to  2180  MHz  bands  shall  be 
capable  of  satisfactory  operation  within 
the  authorized  bandwidth  to  encode  at 
least  96  voice  channels.  Equipment 
placed  in  service,  authorized,  or  applied 
for  on  or  before  June  1. 1997  in  the 
3700-4200.  5925-6425  (30  MHz 
bandwidth),  and  10,700-1 1.700  MHz 
(30  and  40  MHz  bandwidths)  bands 
shall  be  capable  of  satisfactory  operation 
within  the  authorized  bandwidth  to 
encode  at  least  1152  voice  channels. 


These  required  loading  levels  may  be 
reduced  by  a  factor  of  1/N  provided  that 
N  transmitters  may  be  operated 
satisfactorily,  over  the  same  radio  path, 
within  an  authorized  bandwidth  less 
than,  or  equal  to,  the  maximum 
authorizable  bandwidth  (e.g.,  the  1152 
channel  requirement  may  be  reduced  to 
576  if  two  transmitters  can  be 
satisfactorily  operated  over  the  same 
path  within  the  maximum  bandwidth). 
Where  type  accepted  equipment  is 
designed  to  operate  on  the  same 
frequency  in  a  cross  polarized 
configuration  to  meet  the  above  capacity 
requirements,  the  Commission  will 
require,  at  the  thne  additional 
transmitters  are  authorized,  that  both 
polarizations  of  a  frequency  be  used 
before  a  new  frequency  assignment  is 
made,  unless  a  single  transmitter 
installation  was  found  to  be  justified  by 
the  Commission  at  the  time  it 
authorized  the  first  transmitter. 

(3)  The  following  capacity  and 
loading  requirements  shall  be  met  for 
equipment  applied  for.  authorized,  and 
placed  in  service  after  June  1, 1997  in 
the  3700-4200  MHz  (4  GHz),  5925-6425 
and  6525-6875  MHz  (6  GHz),  10,550- 
10,680  MHz  (10  GHz),  and  10,700- 
11.700  MHz  (11  GHz)  bands: 


Nominal  dnannei  ban<lwidth  (MHz) 

Minimum  pay- 
load  capaci^ 
(Mbits/s) 

Minimum  traf- 
fic loading 
payload  (as 
percent  of  pay- 
load  capacity) 

Typical  utiliza- 
tion' 

0  400                

1.54 
3.08 
3.08 
6.17 
6.17 
12.3 
18.5 
44.7 
89.4 
89.4 
134.1 
134.1 

N/A 
HJA 
N/A 
N/A 
N/A 
N/A 
N/A 
250 
aSO 
»50 
2  50 
250 

1  DS-1 

0  300                                   

2DS-1 

2  DS-1 

1  60                                  

4  DS-1 

2  50 

4  DS-1 

3  75                         

8  DS-1 

12  DS-1 

10  0                    - 

1  D&-3/STS-1 

20  0                         

2  DS-3/STS-1 

30.0  (11  GHz)  .'. ~ 

2  DS-3/STS-1 

30  0  (6  GHzl  

3  DS-3/STS-1 

40  0  

3  DS-3/STS-1 

'  OS  and  STS  refer  to  the  number  of  voice  circuits  a  channel  can  accommodate.  1  DS-1  "24  voice  circuits;  2  DS-1  =48;  4  DS-1  =96;  8  DS- 
1=192;  12  DS-1=288;  1  D&-3/STS- 1=672;  2  DS-^STS-1=1344;  3  DS-3/STS-1=2016. 

2  This  loading  requirement  must  be  mat  within  30  months  of  licensing.  If  two  trarismitters  simultaneously  operate  on  ttte  same  frequency  over 
the  same  path,  the  requirement  Is  reduced  to  25  percent. 


(4)  If  a  transmitter  is  authorized  to 
operate  in  a  bandwidth  that  is  not  listed 
in  paragraph  (a)(3)  of  this  section,  it 
shall  meet  the  minimum  payload 
capacity  and  traffic  loading 
requirements  of  the  next  largest  channel 
bandwidth  listed  in  the  table;  e.g.,  if  the 
authorized  bandwidth  is  3.5  MHz,  the 
minimum  payload  capacity  shall  be  12.3 
Mbits/s. 

(5)  Transmitters  carrying  digital 
motion  video  motion  material  are 


exempt  from  the  requirements  specified 
in  paragraphs  (a)(2]  and  (a)(3)  of  this 
section,  provided  that  the  minimum  bit 
rate  specified  in  paragraph  (a)(1)  of  this 
section  is  met.  In  the  6. 10.  and  11  GHz 
bands,  concatenation  of  multiple 
contiguous  channels  is  permitted  for 
channels  of  equal  bandwidth  on  center 
frequencies,  provided  no  other  channels 


are  available  and  the  minimum  payload 
capacity  requirements  are  met. 

•        •        •        •        • 

8.  Section  21.502  is  revised  to  read  as 
follows: 

f  21 .502    Frequenciea. 

(a)  Frequencies  in  the  17,700-19.700 
MHz  band  are  available  for  assignment 
for  all  OEMS  applicants.  Assignment 
will  consist  of  a  pair  of  channels  as  set 
out  in  paragraph  (c)  of  this  section  plus 
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intamodal  channels  as  set  out  in 
parwaph  (d)  of  diis  section. 

(bfLicensees  may  apply  for  an 
additiooal  channel  pair  in  an  SMSA 
only  when  H  is  operating  its  previously 
•athoTized  E)TS  at  or  near  the  expected 
opacity  and  the  service  to  be  provided 
will  folly  utilize  ail  spectrum  requested. 

[dl  Digital  Termination  Systems 
assignments  shall  be  mede  according  to 
tf»e  following  plan,  except  that  systems 
licensed,  in  operation,  or  applied  for  in 
tiie  10.565-10.615  and  10.630-10.880 
MHz  bands  prior  to  July  15, 1993  are 

Cmitted  to  use  frequencies  in  those 
ds  if  they  prior  coordinate  with  10 
GHz  point-to-point  licensees: 


Channel 
No. 


30 
31 
32 
33 

34 


18.870-18.880 
18.880-18.890 
18,890-18.900 
18,900-18.910 
18,910-18,920 


Uaer  station 

frequency  band 

(MHb) 


19,210-19.220 
19.220-19.230 
19.230-19,240 
19.240-19250 
19,250-19,260 


Tbese  channel  pairs  will  be  assigned 
in  each  SMSA  and  may  be  subdivided 
as  desired  by  the  licensee. 

(dj  latemodal  link  assignments  are  to 
be  made  in  accordance  with  the 
provisions  ofsubpartlof  part  21, 
applying  to  point-to-point  operations. 

9.  Section  21.S03  is  revised  to  reed  as 
follows: 

1 21 . 503    Frequency  stability. 

The  frequency  stability  of  each  Digital 
Tannination  Nodal  Station  transmitter 

authorized  for  this  service  in  the 
17.700-19,700  MHz  band  shall  be 
±0.001%.  The  frequency  stability  of 
each  Digital  Termination  User  Station 
transmitter  authorized  for  this  sernce  io 
this  bend  shall  be  ±0.003%. 

10.  Section  21.506  is  revised  to  read 
as  follows: 

I21.S08    Transmitter  power. 

The  transmitter  power  ghall  be 
governed  by  §21.107  of  this  part. 
Further,  each  application  shall  contain 
an  analysis  demonstrating  compliance 
with  521.107(a). 

(21J07    {Removed] 

11.  Section  21.507  is  removed. 

12.  Section  21.701  is  amended  by 
redesignating  paragraphs  (e)  through  (g) 
as  Pan^graph  (i)  through  (k),  by  revising 
paragraphs  (a)  and  (d)  and  by  adding 
paragraphs  (e)  through  (h)  and 
paragraph  (1)  to  read  as  fbiiows: 

I21.7D1    rreqMewcies. 

(a)  Freouendes  in  the  following  bands 
are  availaole  for  assignment  to  fixed 
radio  stations  in  the  Point-to-Point 
Microwave  fiadio  Senrioe. 


932.S-93$  MHz<7 
941.S-M4  MHz*7M 
2.110-2,130  MHz' 3»» 
2.140-2. 1 80  MHz  1 1 20  tt 
3.700-4.200  MHz 'I* 
54)25-6/425  MHz*  t4 

6.525-6375  MHz" 
10.550-10.680  MHz  1* 
10,700-11.700  MHz»»i« 
13,200-13.250  MHz« 
17.700-18.820  MHz»ioi» 
18.920-19.160  MHz*  101s 
19.260-19.700  MHz«  tow 
21.200-22.000  MHz  «"« 11 
224)00-23.600  MHz«  "  « 
27.500-29.500  MHss 
31.000-31.300  MHz  « 
3B.eOO-40.000  MHz« 

t  Frequencies  in  ^h'n  band  ar«  shared  witli 
control  and  repeater  stations  in  the  Domestic 
Public  Land  Mobiio  Radio  Service  and  wit)) 
statka*  in  the  IctemaUoaai  Fixed  PubUc 
Radioconununication  Serv.ces  located  soutii 
of  25  de(^30'  north  latitude  in  the  State  of 
Florida  and  U.S.  po$ession!>  in  the  Caribbaaa 
area.  Additionally,  the  twnd  21150-2162  MHz 
is  chared  with  stattoas  in  the  Multipoint 
Distribution  Service. 

■  Except  npon  a  shuwiiig  that  do 
altaraative  firequencies  are  available,  do  new 
astignmonts  wdl  br  made  ia  the  band  2160- 
2162  k4iix  for  staJ:!ODS  iocated  withia  M.5 
kilometers  (50  miles)  of  the  cooidinatss  of 
the  cities  listed  in  Sec.  21.901(c). 

*  Television  traamission  in  this  band  is 
not  authorised  and  radio  frequency  channel 
Mriddu  shall  aot  exoaad  3.5  MHz. 

«Fi(e<}iMncie8  in  this  t>anc  are  shared  with 
fixed  sod  mobile  stations  licsnsed  in  other 
servioss. 

*Frequaaciet  in  1  ais  banc  are  chared  with 
stations  in  the  fixoc -satellite  service. 

•  These  frequences  are  not  available  tor 
assignment  to  mobile  earth  stations. 

'Frequencies  in  ne  tjand  2110-2120  MHz 
may  tie  authorized  'no  a  case-by-c«ee  basis  to 
Govenunent  or  Aon-Govarmnent  space 
research  earth  stations  for  telecommarxi 
purposes  in  connection  with  deep  spaoe 
research. 

•This  frequency  band  is  shared  with 
station<s)  m  the  Local  Television 
Transmission  Servxe  aad,  in  the  U.S. 
Pocsesstons  hi  the  Caribbean  area,  with 
stattoas  in  the  Inlemational  Fixed  Put^ 
RadJocommuaications  Services. 

•The  twind  segments  10.95-11.2  and 
11.45-11.7  GHz  fire  shared  with  space 
stations  (space  to  earth)  in  ttie  fixed-cat^ihe 
service. 

••This  band  is  co-equally  shared  with 
statioas  in  the  fixed  services  under  Parts  21. 
74. 78  and  94  of  the  Commission's  Rules. 

»•«  Frequencies  in  this  t)and  are  shared 
with  Govemmeat  stations. 

i>  Assignments  to  commoo  carriers  in  this 
bod  an  nonnally  made  in  the  segments 
2U2-21.S  GHz  and  22.4-23  0  GHz  and  to 
operational  fixed  users  in  the  seaments 
21.8-22.4  GHz  and  23.1^-23.6  GHz. 
Assignments  may  be  made  otherwise  only 
upon  a  showing  that  no  interietence  free 
frsqueocies  are  available  in  the  appropriate 
band  sq^ients. 

>3  Frequencies  in  this  band  are  shared 
with  stations  ia  tfaa  earth  exploratioQ 
satellite  service  (space  to  aaith^ 

i«  Frequencies  in  this  l>and  are  shai«d 
with  stations  in  the  ^ed-satellite  and 
private-op«ational  fixed  microwave 
servtcas. 


••Stations  licensed  as  of  September  9, 
l»t3  to  use  frequencies  in  the  17.7-19.7 
GHz  band  may.  upon  proper  application, 
continue  to  be  authorized  for  such 
operrttoa. 

**Fraquencaes  in  this  band  are  co-equally 
shared  with  stations  in  the  Auxiliarr 
Broadcasting  (Pari  74).  Cable  Teievisioa 
Relay  (Part  78),  Private  Operatioaal-Fijced 
Microwave  (Part  941  and  General  MoiMia 
Radio  (Part  95)  Services 

"Frequencies  in  these  bands  are  shared 
with  Government  fixed  stations  and  stations 
in  the  ftivate  Operatiooal-Fixed  Microwave 
Servioa  (Part  94). 

u  Frequencies  in  the  942  to  944  MHz 
licad  are  also  shared  with  broadcast 
auxiliary  atattoas  (Part  74). 

'9  Frequencies  in  this  band  are  shared 
with  stations  in  tlie  private-operatioaal  fijoed 
microwave  service. 

»oSew  facilities  in  these  bands  will  be 
iioaased  only  on  a  secondaiy  basis.  Facttities 
licensed  or  applied  before  January  16.  1992. 
are  pennittea  to  make  modifications  and 
miAor  extensions  and  retain  their  primary 
SUtus. 

"  Any  authorization  of  additional  stations 
to  t»e  the  21€0-2t62  MHz  band  for 
Multmoint  Distribution  Service  applied  for 
afkar  fannary  16.  1992  shall  be  secondary  to 
use  of  the  band  for  emeining  technology 


(d)  3.700  to  4J00  MHz.  20  MHz 
maxuDum  authorized  bandwidth.  20 
MHz  bandwidth  channels: 


Transmit  (receive)  (MHz) 

f^eceiwe 

(transmit) 
(MHz) 

3710 

3990 

3730 -.. 

•  ■•^r*»«««a** 

4010 

3750  -.      .. 

39S0 

3770 

3790 

3970 
4070 

3810 



4090 

3630 

4030 

38fi0_       .. 
3870 





40S0 
41  SO 

3890 

4170 

3910       _... 

4110 

:»30. 

4130 

N/A 



>4190 

'This    frequency    may    be    assigned    lor 
unpairsduse. 

(e)  5J925  to  6,425  MHz  30  MHz 

authorteed  bandwidth. 
(1)  400  kHz  bandwidth  channels; 


Transmit  (rsoeive)  (MHz) 

WeceivB 

(transmit} 

(MHz) 

«»^»K      ..  „_ 

6177  100 

S925J625 

€177  500 

*^a?^(ffiO 

6177  925 

592&4S0 



€178.325 

S926.87S 

53Z7.27S 

€178  750 
6179  150 

5827.725 

b»2B.12S. 

6179  800 
€180  000 

»aM«im 

€180.425 

98ZB.06O 



€180  82S 

SflMJTS.       „  ,. 

€181.250 

5829.775 

i 

6181 .850 

s 
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Transmit  (receive)  (MHz) 


6168.350 
6168.750 
6169.175 
6169.575 
6170.000 
6170.400 
6170.850 
6171.250 
6171.675 
6172.075 
6172.500 
6172.900 


Receive 

(transmit) 

(MHz) 


6420.225 
6420.625 
6421.050 
6421.450 
6421.875 
6422.275 
6422.725 
6423.125 
6423.550 
6423.950 
6424.375 
6424.775 


(2)  800  kHz  bandwidth  channels: 


Transmrt  (receive)  (MHz) 


5925.425 
5926.250 
5927.075 
5927,925 
5928.750 
5929.575 
6168.550 
6169.375 
6170.200 
6171.050 
6171.875 
6172.700 


MOCwV© 

(transmit) 
(MHz) 


6177.300 
6178.125 
6178.950 
6179.800 
6180.625 
6181.450 
6420.425 
6421.250 
6422.075 
6422.925 
6423.750 
6424.575 


(3)  1.25  MHz  bandwidth  channels: 


Transmit  (receive)  (MHz) 


5925.625  . 
5926.875  . 
5928.125  . 
5929.375  . 
6108.893  . 
6110.128. 
6111.364. 
6112.599. 
6113.834. 
6115.070. 
6116.305. 
6117.541  . 
6118.776. 
6120.011  . 
6121.247. 
6122.482  . 
6123.718  . 
6124.953  . 
6126.189  . 
6127.424  . 
6128.659  . 
6129.895  . 
6131.130. 
6132.366  . 
6133.601  . 
6134.836  . 
6136.072  . 
6137.307  , 
6138.543  , 
6139.778  , 
6141.014. 
6142.249 . 
6143.484 
6144.720 


Receive 

(transmit) 

(MHz) 


>«•••«••••«■ 


6177.500 

6178.750 

6180.000 

6181.250 

6360.933 

6362.168 

6363.404 

6364.639 

6365.874 

6367.110 

6368.345 

6369.581 

6370816 

6372.051 

6373.287 

6374.522 

6375.758 

6376.993 

6378.229 

6379.464 

6380.699 

6381.935 

6383.170 

6384.406 

6385.641 

6386.876 

6388.112 

6389.347 

6390.583 

6391.818 

6393.054 

6304.289 

6395.524 

6396.760 


Transmit  (receive)  (MHz) 


6145.955  .. 
6147.191  .. 
6148.426  .. 
6149.661  .. 
6150.897  .. 
6152.132.. 
6153.368  .. 
6154.603  .. 
6155.839  .. 
6157.074  .. 
6158.309  .. 
6159.545  .. 
6160.780  .. 
6162.016  .. 
6163.251  .. 
6164.486  .. 
6165.722  .. 
6166.957  .. 
6168.750  .. 
6170.000  .. 
6171.250  .. 
6172.500  .. 
6173.750' 
6175.0001 
6176.250' 


Receive 

(transmit) 

(MHz) 


6397.995 
6399.231 
6400.466 
6401.701 
6402.937 
6404.172 
6405.408 
6406.643 
6407.879 
6409.114 
6410.349 
6411.585 
6412.820 
6414.056 
6415.291 
6416.526 
6417.762 
6418.997 
6420.625 
6421 .875 
6423.125 
6424.375 
n/a 
n/a 
n/a 


'These  frequencies  may  be  assigned  tor 
unpaired  use. 

(4)  2.5  MHz  bandwidth  channels: 


Transmit  (receive)  (MHz) 


5926.250  . 
5928.750  . 
6109.510  . 
6111.981  . 
6114.452. 
6116.923. 
6119.394. 
6121.865  . 
6124.335  . 
6126.806  . 
6129.277  . 
6131.748  . 
6134.219  . 
6136.690  . 
6139.160. 
6141.631  . 
6144.102. 
6146.573  . 
6149.044  . 
6151.515. 
6153.985  . 
6156.456  . 
6158.927  . 
6161.398. 
6163.869  . 
6166.340  . 
6169.375 
6171.875 
6175.625' 


Receive 

(transmit) 

(MHz) 


6178.125 
6180.625 
6361.550 
6364.021 
6366.492 
6368.963 
6371.434 
6373.905 
6376.375 
6378.846 
6381.317 
6383.788 
6386.259 
6388.730 
6391.200 
6393.671 
6396.142 
6398.613 
6401.084 
6403.555 
6406.025 
6408.496 
6410.967 
6413.438 
6415.909 
6418.380 
6421.250 
6423.750 
n/a 


'This    frequency   may   be    assigned    for 
unpaired  use. 

(S)  3.75  MHz  bandwidth  channels: 


Transmit  (receive)  (MHz) 


6111.364... 
6116.305.. 
6121.247.. 
6126.189  .. 
6131.130.. 
6136.072  .. 
6141.014  .. 
6145.955  .. 
6150.897  .. 
6155.839  .. 
6160.780  .. 
6165.722  .. 
6175.000' 


Receive 

(transmit) 

(MHz) 


6363.404 
6368.345 
6373.287 
6378.229 
6383.170 
6388.112 
6393.054 
6397.995 
6402.937 
6407.879 
6412.820 
6417.762 
n/a 


'This    frequency    may    be    assigned    for 
unpaired  use. 

(6)  5  MHz  bandwidth  channels: 


Transmit  (receive)  (MHz) 


6110.75 
6115.69 
6120.63 
6125.57 
6130.51 
6135.45 
6140.40 
6145.34 
6150.28 
6155.22 
6160.16 
6165.10 


Receive 

(transnut) 

(MHz) 


6362.79 
6367.73 
6372.67 
6377.61 
6382.55 
6387.49 
6392.44 
6397.38 
6402.32 
6407.26 
6412.20 
6417.14 


(7)  10  MHz  bandvtridth  channels: 


Transmit  (receive)  (MHz) 


5935.32  ... 
5945.20  ... 
5955.08  ... 
5964.97  ... 
5974.85  ... 
5984.73  ... 
5994.62  ... 
6004.50  ... 
6014.38  ... 
6024.27  ... 
6034.15  ... 
6044.03  ... 
6053.92  ... 
6063.80  ... 
6073.68  ... 
6083.57  ... 
6093.45  .. 

6103.33  .. 
6113.22' 
6123.10' 
6132.98' 
6142.87' 
6152.75' 
6162.63' 


Receive 

(transmit) 

(MHz) 


6187.36 

6197.24 

6207.12 

6217.01 

6226.89 

6236.77 

6246.66 

6256.54 

6266.42 

6276.31 

6286.19 

6296.07 

6305.96 

6315.84 

6325.72 

6335.61 

6345.49 

6355.37 

'6365.26 

'6375.14 

'6385.02 

'6394.91 

'6404.79 

'6414.67 


'Alternate  channels.  These  channels  are 
set  aside  for  narrow  bandwidth  systems  and 
should  be  used  only  If  aH  other  channels  are 
biodced. 

(8)  30  MHz  bandwidth  channels: 
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Transmit  (receive)  (MHz) 

Receive 

(transmit) 

(MHz) 

5945.20 

6197  24 

5974.85 

6226  89 

6004.50 

6256  54 

6034.15 

6286  19 

6063.80 ,. 

6315  84 

6093.45 

6345  49 

61 23. 1 0 '  

'6375  14 

6152.75'  

'6404  79 

'Alternate  channels.  These  channels  are 
set  aside  for  narrow  t>andwidth  systenns  and 
should  t>e  used  only  if  all  other  channels  are 
t>locked. 

(f)  6.525  to  6.875  MHz.  10  MHz 
authorized  bandwidth. 
(1)  400  kHz  bandvtridth  channels 


Transmit  (receive)  (MHz) 

Receive 

(transniit) 

(MHz) 

6525.225 

6870  225 

6525.625 

6870  625 

6526.050 

6871  050 

6526.450 

6871  450 

6526.875 

6871  875 

6527.275 

6872  275 

6527.725 

6872  725 

6528. 1 25 

6873  125 

6528.550 

6873  550 

6528.950 

6529.375 

6873.950 
6874  375 

6529.775 

6874  775 

(2)  800  kHz  bandwidth  channels: 


Transmit  (receive)  (MHz) 

Receive 

(transmit) 

(MHz) 

6525.425 

6870  425 

6526.250 _.. 

6527.075 

6871 .250 
6872  075 

6527.925 

6872  925 

6528.750 

6873  750 

6529.575 

6874  575 

(3)  1.25  MHz  bandwidth  channels: 


Transmit  (receive)  (MHz) 

Receive 

(transmit) 
(MHz) 

6525.625 

6870  625 

6526.875 

6871  875 

6528. 1 25 

6873  125 

6874  375 

6540.625 '  

'6718.125 

6541 .875 « 

'6719  375 

6543.125 1  

'6713125 

6544.375 '  

'6714.375 

6545.625 '  

'6715.625 

6546.875 ' 

'6716.875 

6548.125 

6728  125 

6549.375 

6729  375 

6550.625 

6730.625 

6551 .875 

6731.875 

'  6723.125 

6554.375 »  

'  6724.375 

'6725  625 

6556.875'  

'  6726.875 

Transmit  (receive)  (MHz) 


6558.125  . 
6559.375  .. 
6560.625  .. 
6561.875.. 
6563.125  .. 
6564.375  .. 
6565.625  .. 
6566.875  .. 
6568.125' 
6569.375 ' 
6580.625' 
6581.875' 
6583.125  .. 
6584.375  .. 
6585.625  .. 
6586.875  .. 
6588.125  .. 
6589.375  .. 
6590.625  .. 
6591.875.. 
6593.125  .. 
6594.375  .. 
6595.625  .. 
6596.875  .. 
6598.125  .. 
6599.375  .. 
6600.625  .. 
6601.875.. 
6603.125  .. 
6604.375  .. 
6605.625  .. 
6606.875  .. 
6608.125  .. 
6609.375  .. 
6610.625  .. 
6611.875.. 
6613.125  .., 
6614.375  .. 
6615.625  .. 
6616.875  .. 
6618.125  ... 
6619.375  ... 
6620.625  ... 
6621.875... 
6623.125  ... 
6624.375  .., 
6625.625  ... 
6626.875  ... 
6628.125  ... 
6629.375  ... 
6630.625  ... 
6631.875... 
6633.125  ... 
6634.375  ... 
6635.625  ... 
6636.875  ... 
6638.125  ... 
6639.375  ... 
6640.625  ... 
6641.875... 
6643.125  ... 
6644.375  ... 
6645.625 ... 
6646.875  ... 
6648.125  ... 
6649.375  ... 
6650.625  ... 
6651.875  ... 
6653.125  ... 
6654.375  ... 
6655.625  ... 
6656.875  ... 


Receive 

(transmit) 

(MHz) 


6738.125 
6739.375 
6740.625 
6741.875 
6733.125 
6734.375 
6735.625 
6736.875 
'  6720.625 
'  6721 .875 
'6868.125 
'  6869.375 
6743.125 
6744.375 
6745.625 
6746.875 
6748.125 
6749.375 
6750.625 
6751 .875 
6753.125 
6754.375 
6755.625 
6756.875 
6758.125 
6759.375 
6760.625 
6761.875 
6763.125 
6764.375 
6765.625 
6766.875 
6768.125 
6769.375 
6770.625 
6771.875 
6773.125 
6774.375 
6775.625 
6776.875 
6778.125 
6779.375 
6780.625 
6781.875 
6783.125 
6784.375 
6785.625 
6786.875 
6788.125 
6789.375 
6790.625 
6791.875 
6793.125 
6794.375 
6795.625 
6796.875 
6798.125 
6799.375 
6800.625 
6801.875 
6803.125 
6804.375 
6805.625 
6806.875 
6808.125 
6809.375 
6810.625 
6811.875 
6813.125 
6814.375 
6815.625 
6816.875 


Transmit  (receive)  (MHz) 

Receive 

(transmit) 

(MHz) 

6658.125 

6818  125 

6659.375 

6819  375 

6660.625 

6820  625 

6661 .875 

6821  875 

6663.125 

6823  125 

6664.375 

6824  375 

6665.625 

6825  625 

6666.875 

6668.125 

6826.875 
6828  125 

6669.375 

6670.625 

6829375 
6830  625 

6671.875 „. ; 

6673.125 

6831.875 
6833  125 

6674.375 

6675.625 „ 

6676.875 

6834.375 

6835  625 

6836  875 

6678.125 

6838  125 

6679.375 

6839  375 

6680.625 

6840  625 

6841  875 

6683. 1 25 

6843  125 

6684.375 

6844  375 

6685.625 

6845  625 

6686.875 

6688.125 

6846.875 
6848  125 

6689.375 

6849  375 

6690.625 

6850  625 

6691 .875 

6851  875 

6693.125 

6853  1 25 

6694.375 

6854  375 

6695.625 

6855  625 

6§96.875 

6698.125 

6856.875 
6858  1 25 

6699.375 

6859.375 

6700.625 

6860  625 

6701 .875  ..; 

6861  875 

6703.125 _ 

6704.375 

6863.125 
6864  375 

6705.625 

6865  625 

6706.875 

6866  875 

6708.125 '  

'  671 0  625 

6709.375'  

'  671 1  875 

'These  frequencies  may  be  assigned  for 
unpaired  use. 

(4)  2.5  MHz  bandwidth  channels: 


Transmit  (receive)  (MHz) 

Receive 

(transmit) 

(MHz) 

6526.25 

6871.25 

6528.75 „ 

6541 .25 '  „ 

6543.75 ' 

6873.75 
'6718.75 
'6713.75 

6546.25 '  

'6716  25 

6548.75 

6728  75 

6551.25 

6731  25 

6553.75'  

'  6723.75 

6556.25 '  

' 6726  25 

6558.75 

6738  75 

6561 .25 

6741  25 

6563.75 „  

6733  75 

6566.25 „.... 

6568.75 '  _. 

6736.25 
1 6721  25 

6581.25'  

'6868  75 

6583.75 

6743  75 

6586.25 

6746  25 

6588.75 

6748  75 

6591.25 .„.„ 

6593.75 _. „.„...,... 

6596.25 „ 

6751.25 
6753.75 
6756.25 

I 
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Transmit  (receive)  (MHz) 


6598.75  . 
6601.25.. 
6603.75. 
6606.25  . 
6608.75  . 
6611.25. 
6613.75  . 
6616.25  . 
6618.75. 
6621  25. 
6623.75  . 
6626.25  . 
6628  75  . 
6631  25. 
6633  75. 
6636  25. 
6638  75. 
6641.25. 
6643.75. 
6646.25  . 
6648  75. 
6651.25  . 
6653  75  . 
6656.25  . 
6658  75  . 
6661  25. 
6663.75. 
6666  25  . 
6668.75  . 
6671.25. 
6673.75  . 
6676.25  . 
6678.75  . 
6681.25. 
6683.75  . 
6686.25  . 
6688.75. 
6691.25. 
6693.75  , 
6696.25 
6698.75 
6701.25 
6703.75 
6706.25 
6708.75 ' 


Receive 

(trancmit) 

(MHz) 


6758.75 
6761.25 
6763.75 
6766.25 
6768.75 
6771.25 
6773.75 
6776.25 
6778.75 
6781.25 
6783.75 
6786.25 
6788.75 
6791.25 
6793.75 
6796.25 
6798.75 
6801.25 
6803.75 
6806.25 
6808.75 
6811.25 
6813.75 
6816.25 
6818.75 
6821.25 
6823.75 
6826.25 
6828.75 
6831.25 
6833.75 
6836  25 
6838.75 
6841.25 
6843.75 
6846.25 
6848.75 
6851.25 
6853.75 
6856.25 
6858  75 
6861.25 
6863.75 
6866.25 
'6711.25 


'These  frequencies  may  be  assigned  for 
unpaired  use. 

(5)  3.75  MHz  bandwidth  channels: 


Transmit  (receive)  (MHz) 


6545.625 ' 
6550.625  .. 
6555.625 ' 
6560.625  .. 
6565.625  .. 
6585.625  .. 
6590.625  .. 
6595.625  .. 
6600.625  .. 
6605.625  .. 
6610.625  .. 
6615.625  .. 
6620.625  .. 
6625.625  .. 
6630.625  .. 
6635.625  .. 
6640.625  .. 
6645.625  .. 


Receive 

(transmit) 
(MHz) 


'6715.625 
6730.625 

'  6725.625 
6740.625 
6735.625 
6745.625 
6750.625 
6755.625 
6760.625 
6765.625 
6770.625 
6775.625 
6780.625 
6785.625 
6790.625 
6795.625 
6800.625 
6805.625 


Transmit  (receive)  (MHz) 


6650.625. 
6655.625. 
6660.625. 
6665.625. 

6670.625  . 

6675.625  . 

6680.625 

6685.625 

6690.625 

6695.625 

6700.625 

6705.625 

6710.625' 


Receive 

(transmit) 

(MHz) 


6810.625 
6815.625 
6820.625 
6825.625 
6830.625 
6835.625 
6840.625 
6845.625 
6850  625 
6855  625 
6860.625 
6865.625 
'  6720.625 


'These  frequencies  may  be  assigned  tor 
unpaired  use. 

(6)  5  MHz  bandwidth  channels: 


Transmit  (receive)  (MHz) 


6545' 
6550  ... 
6555' 
6560  ... 
6565  ... 
6585  ... 
6590  ... 
6595  ... 
6600  ... 
6605  ... 
6610  ... 
6615  ... 
6620  ... 
6625  ... 
6630  ... 
6635  ... 
6640... 
6645  ... 
6650  ... 
6655... 
6660... 
6665  ... 
6670  ... 
6675  .., 
6680  ... 
6685.. 
6690.. 
6695.. 
6700  .. 
6705  .. 
6710' 


Receive 

(trarfsmit) 

(MHz) 


'6715 
6730 

'6725 
6740 
6735 
6745 
6750 
6755 
6760 
6765 
6770 
6775 
6780 
6785 
6790 
6795 
6800 
6805 
6810 
6815 
6820 
6835 
6830 
6835 
6840 
6845 
6850 
6855 
6860 
6865 

'6720 


'These  frequencies  may  be  assigned  tor 
unpaired  use. 


(7)  10  MHz  bandwidth  channels: 

Transmit  (receive)  (MHz) 

Receive 

(transmit) 

(MHz) 

6545 '  

'6715 

6555 ' 

'6725 

6565 

6735 

ftcoc 

6745 

6595 

6755 

6605 

6765 

661 5 

6775 

6825 « 

6785 

Aft^tK 

6795 

6645 -.. 

6805 

Tnwsmtt  (receive)  (MHz) 


6655... 

6665... 
6675  ... 
6685... 
6695  ... 
6705  ... 
6535* 


Receive 

(transmit) 

(MHz) 


6815 
6825 
6835 
6845 
6855 
6865 
«6575 


'These  frequencies  may  be  assigned  for 
unpaired  use. 

2  Available  only  for  emergency  restoration, 
maintenance  bypass,  or  other  temporary-fixed 
purposes.  Such  uses  are  authorized  on  a  rKHV 
interference  basis  to  other  frequencies  in  this 
band.  Interference  analysis  requred  by  section 
94.63  of  this  chapter  does  not  apply  to  this 
frequency  pair. 

(g)  10.550  to  10.680  MHz.  5  MHz 
authorized  bandwidth. 
(1)  400  kHz  bandwidth  channels: 


Transmit  (receive)  (MHz) 


Receive 

(transmit) 

(MHz) 


10605.225 
10605.625 
10606.050 
10606  450 
10606.875 
10607.275 
10607.725 
10608.125 
10608.550 
10608.950 
10609.375 
10609.775 
10610.225 
10610.625 
10611.050 
10611.450 
10611.875 
10612.275 
10612.725 
10613.125 
10613.550 
10613.950 
10614.375 
10614.775 


10670.225 
10670.625 
10671.050 
10671.450 
10671.875 
10672.275 
10672.725 
10673.125 
10673.550 
10673.950 
10674.375 
10674.775 
10675.225 
10675.625 
10676.050 
10676.450 
10676.875 
10677.275 
10677.725 
10678.125 
10678.550 
10678.950 
10679.375 
10679.775 


(2)  800  kHz  bandwidth  channels: 


Transmit  (receive)  (MHz) 


10605.425 
10606.250 
10607.075 
10607.925 
10608.750 
10609.575 
10610.425 
10611.250 
10612.075 
10612.925 
10613.750 
10614.575 


Receive 

(transmit) 

(MHz) 


10670.425 
10671.250 
10672.075 
10672.925 
10673.750 
10674.575 
10675.425 
10676.250 
10677.075 
10677.925 
10678.750 
10679.575 


(3)  1.25  MHz  bandwidth  channels: 
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Transmit  (receive)  (MHz) 


10550.625 
10551.875 
10553.125 
10554.375 
10555.625 
10556.875 
10558.125 
10559.375 
10560.625 
10561.875 
10563.125 
10564.375 
10565.625 
10566.875 
10568.125 
10569.375 
10570.625 
10571.875 
10573.125 
10574.375 
10575.625 
10576.875 
10578.125 
10579.375 
10580.625 
10581.875 
10583.125 
10584.375 
10585.625 
10586.875 
10588.125 
10589.375 
10590.625 
10591.875 
10593.125 
10594.375 
10595.625 
10596.875 
10598.125 
10599.375 


Receive 

(transmit) 

(MHz) 


10615.625 
10616.875 
10618.125 
10619.375 
10620.625 
10621.875 
10623.125 
10624.375 
1 10625.625 
'  10626.875 
1 10628.125 
'  10629.375 
10630.625 
10631.875 
10633.125 
10634.375 
10635.625 
10636.875 
10638.125 
10639.375 
10640.625 
10641.875 
10643.125 
10644.375 
10645.625 
10646.875 
10648.125 
10649.375 
10650.625 
10651.875 
10653.125 
10654.375 
10655.625 
10656.875 
10658.125 
10659.375 
10660.625 
10661.875 
10663.125 
10664.375 


10600.625 

10665  625 

1 0601 .875 

10666  875 

10603.125 

10668  125 

10604.375 

10669  375 

1 0605.625 

10670  625 

1 0606.875 

10671  875 

1 0608.  J  25 

10673  125 

10609.375 

10674  375 

1 061 0.625 

10675  625 

10611.875 „ 

10613.125 

10676.875 
10678  125 

10614.375 

10679  375 

1  These  frequerfdes  are  also  available  for 
DTS  stations  licensed,  in  operation,  or  applied 
for  prior  to  July  15,  1993. 

(4)  2.5  MHz  bandwidth  channels: 


Transmit  (receive)  (MHz) 

Receive 

(transmit) 

(MHz) 

10616  25 

10553.75 

10618  75 

10556.25 

10621.25 
10623  75 

10561 .25 „ 

1 0563.75 

10626.25 
10628  75 

10566  25 

10631  25 

10568  75 

10633  75 

10571 .25 

10636  25 

10573.75 

10638.75 

Transmit  {ncmn)  (MHz) 

Receive 

(transmit) 

(MHz) 

10576.25 

10641  25 

10578.75 

10643  75 

10581 .25 „ 

10646  25 

10583.75 

10648  75 

1 0586.251  

'10651  25 

1 0588.75' 

'10653  75 

10591.25'  

1 10656  25 

1 0593.75'  

'10658  75 

10596  25' 

' 10661  25 

10598  75'  

'10663  75 

10601 .25'  

'10666  25 

10603.75'  

'10668  75 

10606.25'  

' 10671  25 

10608.75'  

' 10673  75 

10611.25'  

'  10676  25 

10613.75'  

'  10678  75 

'These  frequencies  are  also  availat>le  for 
OTS  stations  licensee,  in  operation,  or  applied 
for  prior  to  July  15.  1993. 

(5)  3.75  MHz  bandwidth  channels: 


Transmit  (receive]  (MHz) 


10553.125 
10558.125 
10563.125 
10568.125 
10573.125  , 
10578  125  , 
10583.125. 
10588.125  . 
10593.125  , 
10598.125  . 
10603.125  . 


Receive 

(transmit) 

(MHz) 


10618.125 
10623.125 
10628.125 
10633.125 
10638.125 
10643.125 
10648.125 
10653.125 
10658.125 
10663.125 
10668.125 


(6)  5  MHz  bandvddth  channels: 


Transmit  (receive)  (MHz) 


10552.5  .. 
10557.5  .. 
10562.5  .. 
10567.5' 
10572.5' 
10577.5' 
10582.5' 
10587.5  .. 
10592.5  .. 
10597.5  .. 
10602.5 .. 


Receive 

(transmit) 

(MHz) 


10617.5 

10622.5 

10627.5 

'10632.5 

'  10637.5 

'10642.5 

'  10647.5 

10652.5 

10657.5 

10662.5 

10667.5 


'These  frequencies  are  also  available  for 
DTS  stations  licensed,  in  operation,  or  applied 
for  prior  to  Juty  15,  1993. 

(h)  10,700  to  11.700  MHz.  40  MHz 
authorized  bandwidth. 
(1)  1.25  MHz  bandwidth  channels: 


Transmit  (receive)  (MHz) 


11130.625 
11131.875 
11133.125 
11134.375 


Receive 

(transmit) 

(MHz) 


11620.625 
11621.875 
11623.125 
11624.375 


Transmit  (receive)  (MHz) 

Receive 

(transmit) 

(MHz) 

11135.625 

11625  625 

11136.875 

11626  875 

11138.125 

11628  125 

11139.375 

11629  375 

11140.625 

11630  625 

11141.875 

11631  875 

11143.125 

11633  125 

11144.375 

11634  375 

11145.625 

11635  625 

11146.875 

11636  875 

11148.125 

11638  125 

1 1 149.375 

11639  375 

11150.625 

11640  625 

11151.875 

11641  875 

11153.125 

11643  125 

11154.375 

11644  375 

11155.625 

11545  625 

11156.8^ 

11646  875 

11158.125 

11648125 

11159.375 

11649  375 

1 1 160.625 

11650  625 

11161.875 

11651  875 

11163.125 

11653  125 

11164.375  ..„ 

11165.625 

11654.375 
11655  625 

11166.875 

11656  875 

11168.125 

11658  125 

11169.375 

11659  375 

11170.625 

11660  625 

11171.875 

11661  875 

11173.125 

11663  125 

11174.375 

11664  375 

1 1 175.625 

11665  625 

11176.875 

11666  875 

11178.125 

11668  125 

11179.375 

11669  375 

11180.625 

11680  625 

11181.875 

11681  875 

11183.125 

11683  125 

11184.375 

11684  375 

11185.625 

11685  625 

11186.875 

11686  875 

11188.125 

11688  125 

1 1 189.375 

11689  375 

11190.625 

11690  625 

11191.875 

11691  875 

11193.125 

11693  125 

1 1 194.375 

11694  375 

11195.625 

11695  625 

11196.875 

11696  875 

11198.125 

11698  125 

11199.375 

11699  375 

(2)  2.5  MHz  bandwidth  channels: 


Transmit  (receive)  (MHz) 

Receive 

(transmit) 

(MHz) 

11131.25 

11621  25 

11133.75 

11623.75 

11136.25 

11626  25 

11138.75 

11628  75 

11141 .25 

11631  25 

11143.75 

11633.75 

1 1 146.25 

11636  25 

11148.75 

11638.75 

1 1 1 51 .25 

11641  25 

11153.75 

11643.75 

11156.25 

11646.25 

1 1 158.75 

11648  75 

11161.25 ^ 

11651.25 
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Transmit  (receive)  (MH2) 


11163.75 
11166.25 
11168.75 
11171.25 
11173.75 
11176.25 
11178.75 
11181.25 
11183.75 
11186.25 
11188.75 
11191.25 
11193.75 
11196.25 
11196.75 


Receive 

(transmit) 

(MH2) 


11653.75 
11656.25 
11658.75 
11661.25 
11663.75 
11666.25 
11668.75 
11681.25 
11683.75 
11686.25 
11688.75 
11691.25 
11693.75 
11696.25 
11698.75 


(3)  3.73  MHz  bandwidth  channels: 


Transmit  (receive)  (MH2) 


11133.125 
11138.125 
11143.125 
11148.125 
11153.125 
11158.125 
11163.125 
11168.125 
11173.125 
11178.125 
11183.125 
11188.125 
11193.125 
11198.125 


Receive 

(transmit) 

(MHz) 


11623.125 
11628.125 
11633.125 
11638.125 
11643.125 
11648.125 
11653.125 
11658.125 
11663.125 
11668.125 
11683.125 
11688.125 
11693.125 
11698.125 


(4)  5  MHz  bandwidth  chemnels: 


Transmit  (receive)  (MHz) 


11132.5 
11137.5 
11142.5 
11147.5 
11152.5 
11157.5 
11162.5 
11167.5 
11172.5 
11177.5 
11182.5 
11187.5 
11192.5 
11197.5 


Receive 

(transmit) 

(MHz) 


11622.5 
11627.5 
11632.5 
11637.5 
11642.5 
11647.5 
11652.5 
11657.5 
11662.5 
11667.5 
11682.5 
11687.5 
11692.5 
11697.5 


(5)  10  MHz  bandwidth  channels: 

Receive 

Transmit  (receive)  (MHz) 

(transmit) 
(MHz) 

10705 „ 

11206 

10715 

11215 

10725«  

111675 

1 0735 

11225 

1 0745 ~ 

11235 

1 0755 

11246 

1 0765  

11255 

Transmit  (receive)  (MHz) 


10775  .... 

10785  ... 

10795  ... 

10805  ... 

10815  ... 

10825  ... 

10635  ... 

10845... 

10855... 

10865... 

10875  ... 

10885... 

10895  ... 

10905... 

10915  ... 

10925... 

10935... 

10945... 

10955  ... 

10965  ... 

10975 ... 

10985  ... 

10995  ... 

11005... 

11015... 

11025... 

11035... 

11045  ... 

11055... 

11065... 

11075... 

11085.., 

11095... 

11105  ... 

11115... 

11125... 

111351 

11145' 

111551 

111651 

111751 

111851 

111951 


Receive 

(transmit) 

(MHz) 


11265 
11275 
11285 
11295 
11305 
11315 
11325 
11335 
11345 
1135S 
11365 
11375 
11385 
11395 
11405 
11415 
11425 
11435 
11445 
11455 
11465 
11475 
11485 
11495 
11505 
11515 
11525 
11535 
11545 
11555 
11565 
11575 
11585 
11595 
11605 
11615 
"11625 
111635 
111645 
111655 
111665 
111685 
'11695 


1  Alternate  channels.  These  channels  are 
set  aside  for  narrow  bandwidth  systems  and 
should  be  used  only  it  all  other  channels  are 
blocked. 

"These  frequencies  may  be  assigrwd  for 
unpaired  use. 

(6)  30  MHz  bandwidth  channels: 


Transmit  (receive)  (MHz) 


10715  .... 
10755  .... 
10795  .... 
10835  .... 
10875  .... 
10915  „.. 
10955  — 
10895.. 
11036.. 
11075  .. 
11115.. 
111551  , 


Receive 

(transmit) 

(MHz) 


11215 
11245 
11285 
11325 
11365 
11405 
11445 
11485 
11525 
11565 
11605 
111645 


Transmit  (receive)  (MHz) 

Receive 

(transmit) 

(MHz) 

11185'      

5'11685 

1  Alternate  channels.  These  channels  are 
set  aside  for  narrow  bandwidth  systems  atnd 
should  be  used  only  H  all  other  channels  are 
blocked. 

(7)  40  MHz  bandwidth  channels: 


Transmit  (receive)  (MHz) 


10735  

10775 

10815 

10855 

1 0895 —. 

1 0935 — 

1 0975 

11055 

11096 

111351  

111751  


Receive 

(transmit) 

(MHz) 


11225 
11265 
11305 
11345 
11385 
11425 
11465 
11505 
11545 
11585 
111625 
111665 


1  Alternate  channels.  These  channels  are 
set  aside  for  narrow  bandwidth  systems  and 
should  be  used  only  if  all  other  channels  are 
blocked. 

(1)  Fixed  systems  licensed,  in 
operation,  or  applied  for  in  the  5925- 
6425. 10.550-10.680,  and  10.700-11, 
700  MHz  bands  prior  to  July  15, 1993 
are  permitted  to  use  channel  plans  in 
effect  prior  to  that  date,  including 
adding  channels  imder  those  plans. 

13.  Section  21.710  is  revised  to  read 
as  follows: 

1 21 .71 0    UmHatlone  en  path  lengths  and 
channel  loading. 

(a)  The  distance  between  end  points 
of  a  fixed  Unk  must  equal  or  exceed  the 
value  set  forth  in  the  following  table  or 
the  EIRP  must  be  reduced  in  accordance 
with  the  equation  set  the  in  paragraph 
(b)  of  this  section. 


Frequency  band  (MHz) 

Minimum 

path  length 

(km) 

Below  1.850 

N/A 

1,850  to  7.125  

10.550  to  13.250 

Above  17,700  

17 
5 

N/A 

(b)  For  paths  shorter  than  those 
specified  in  the  Table,  the  EIRP  shall 
not  exceed  the  value  derived  from  the 
following  equation. 

EIRP.30  -  20  logl  A/B] .  dBW 

Where: 

EIRPaBquivalent  isotropic  radiated  power  in 

dBW. 
A>Minimum  path  length  from  the  Table  for 

the  frequency  band  in  kilometers. 
B«The  actual  path  length  in  kilometers. 
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NelK  Automatic  transmit  pow«r  control 
may  be  used  to  meet  this  ratiuireroettt  op  to 
a  3  dB  iBcrease  in  EIRP 

(c)  Upon  an  appropriate  technical 
showing,  apphcants  and  licensees 
unable  to  meet  the  minimum  path 
length  requirement  may  be  granted  an 
exception  to  these  requirements 

(d)  Except  for  video  transmission,  ao 
application  for  an  initial  working 
.channel  for  a  given  route  will  not  be 
accepted  for  filing  where  the  anticipated 
loading  (within  30  months  for  data  and 
five  years  for  voice,  or  other  p)eriod 
subject  to  reasonable  projection)  is  less 
than  the  minimum  specified  for  the 
following  frequency  bands.  Absent 
extraordinary  circumstances, 
applications  proposing  additional 
frmjuencies  over  existing  routes  will  not 
be  granted  unless  it  is  shown  that  the 
traffic  load  will  shortly  exhaust  the 
capacity  of  the  existing  equipment.  For 
the  3700-4200  MHz  band,  all  persons 
intending  to  utilize  baseband 
frequencies  above  7.3  MHz,  or  to 
operate  with  more  than  1500  equivalent 
4  kHz  voice  channels  per  radio  channel, 
must  submit  evidence  of  coordination 
pursuant  to  §  21.100(d).  Where  no 
construction  of  radio  facilities  is 
requested,  licensees  must  submit  this 
evidence  with  their  filing  of  any 
necessary  authority  required  pursuant  to 
section  214  of  the  Communications  Act 
and  part  63  of  this  chapter. 


Frequency  band 

(MHz) 

MinliiHjni 
number  of 

voice 

ctiannels 

(4  kHz  or 

equtvB- 

lert) 

Mir^mum 

ortonfn 

detaload- 

ln9(Mbfe) 

3700  to  4200  (20 
MHz  bandwidth) .... 

5925  to  6425  (10 
MHz  bandwidth) .... 

5925  to  6425  (20 
MHz  bandwidth) .... 

'900 

44.7 
22.3 
44.7 

5925  to  6425  (30 

MHz  bandwidth) .... 
10.700  to  11.700  (10 

MHz  bandwidth) .... 
10,700  to  11.700  (20 

MHz  bandwidih) ._. 
10.70010  11.700(30 

MHz  bandwidth)  ._. 
10,70010  11.700(40 

MHz  bandwidth)  .... 

'900 
240 
240 

'000 

'900 

67.0 
22.3 

44.7 

44.7 
67.0 

'Where  transmitters  employing  digital 
nfK>dulation  techniques  are  designed  to  be 
used  so  that  two  may  simuitanaously  operate 
on  the  same  frequer>cy  ever  the  sarne  path, 
the  minimum  number  of  voice  channen  is 
reduced  to  500  per  transmitter. 

m.  Part  22  of  title  47  of  the  Code  of 
Federal  Regulations  is  amended  as 
foUows: 


PART  22— PUBLIC  MOBILE  SERVICE        f*4-*1    AppNcabMty. 

1.  The  authority  citaticn  in  part  Z2 
continues  to  read  as  follows. 


Authority:  47  U.S.C  154. 303.  unless 
otherwise  noted 

2.  Section  22.501  is  amended  by 
revising  paragraph  (e)  to  read  as  follows: 

f  22.501    Frequenclaa. 


(b)  Frequencies  in  the  following  bands 
•re  avaikbte  for  assignment  to  stations 
in  the  Private  Operational-Fixed 
Microwave  Service- 


Frequency  band  (MHz) 


(e)  On  a  shared  basis  wHh  fixed 
stations  in  the  Point-to-Point  Microwave 
Radio  Service,  frequencies  in  the  bands 
2110-2130  MHz  and  2.60-2180  MHz 
may  be  authorized  for  use  by  control 
and  repeater  stations  functioning  in 
conjunction  with  the  Public  Land 
Mobile  Service.  The  emission 
bandwidth  shall  be  limited  to  the 
minimum  necessarv  to  serve  the 
purpose  required,  including  the 
applicant's  future  growth  plans.  No  new 
assignments  will  be  made  in  the  2160- 
2162  MHz  band  for  stations  located 
within  50  miles  of  the  coordinates  of  the 
sites  listed  in  §  21.9QlCc]  of  this  chapter, 
except  upon  a  showing  that  no 
alternative  frequencies  are  available. 
Channel  bandwith  in  excess  of  800  kHz 
will  not  be  authorized.  In  each  of  these 
bands,  the  highest  frequency  that  would 
not  cause  harmful  interference  to  any 
other  stations  shall  be  assigned. 
Licensees  in  the  2110-2130  MHz  and 
2160-2180  MHz  bands  that  may  be 
required  to  relocate  toother  bands  by     • 
emerging  technologj  service  providers 
are  eligible  for  Ucensing  tmder  part  Zl 
of  this  chapter  in  the  3700-4200,  5925- 
6425,  6525-6875, 10,550-10,680.  and 
10.700-11,700  MHz  bands. 

IV.  Part  94  of  Title  47  of  the  Code  of 
Federal  H^ulations  is  amended  as 

follows: 

PART  94-PRIVATE  0PERAT10NAL- 
FIXEO  MICROWAVE  SERVICE 

1.  The  authority  citation  in  {tart  94 
continues  to  read  as  follows: 

Aothoritj:  Sees.  4,  303, 49  Stat,  as 
amended,  1066, 1082;  47  U.S.C  154,  303, 
unless  otherwise  noted. 

2.  Section  94.45  is  amended  by 
revising  paragraph  (a)(10)  to  read  as 
follows: 

194.45    Changes  In  authortjeed  station 
requiring  modification. 

(a)-   •  • 

(10)  Any  increase  in  authorized 
effective  isotropic  radiated  power  in 
excess  of  3  dB  (a  2-to-l  ratio); 

3.  Section  94.61  is  amanded  by 
revising  paragraph  (b)  to  read  as  follows: 


926  to  929 
932  to  932.5 
932.5  to  935 
941  to  941 .5 
941.5  to  944 

962to960 
1850  to  1990 
i130  to  2150 

2150  to  2160 
2180  to  2200 

2450  to  2500 
2650to2690 
3700to4200 

582Sto6425 

642Sto6525 

652Sto6575 

6S75to6625 

662Sto6875 

10,550  to  10,680 
10,700  to  11,700 

12^200  to  12.500 

12,500  to  12,700 

12.700  to  13.200 
13.200  to  13,250 

17,700  to  18.142 

te,142  to  18,580 

18380  to  18,820 

18320  to  18,920 
18J92Q  to  19,160 

19.160  to  19,260 
19.260  to  19,700 

21,200to2ZOOO 

22.000  to  23.600 

31 .000  to  31.300 
38.600  to  40.000 

Bands  above  40.000 


(19)  arvl  (20.) 

(32) 

(33) 

(32). 

(33)  wid  (34) 

(1)  and  (20). 

(2)  and  (35). 
(2)  (21)  and 

(35) 

(3) 
t2)(21)and 

(35). 
(4)  and  (iiy 
(5). 
(8)  (10)  and 

(21). 
(6)  (10)  and 

(21) 
(6)  (30)  and 

(31). 
(6)  (10)  (21)  and 

(28). 
(2)  (6)  (10)  (21) 

and  (28). 
(2)  (6)  (10)  (21) 

and  (28). 
(10)  and  (21). 

(8)  (10)  and 
(21). 

(2)  (21)  and 

(25). 
(2)  (6)  (21)  and 

(25). 
(6)  and  (26). 
(6)  (9)  (14)  and 

(21). 
(6)  (8)  (10)  (21) 

and  (27). 
(6)  (8)  (10)  (23) 

wd(27). 
(10)  (17)  and 

(21). 
(21)  and  (24). 
(10)  (17)  and 

(21). 
(21)  and  (24). 
(10)  (21)  »d 

(27). 
(10)  (11)  (12) 

(13)  and  (23). 
(10)  (12)  (13) 

and  (23). 
(23)  and  (29). 

(9)  (18)  and 
(23). 

(16)  and  (23). 


1  Frequencies  in  this  band  are  shared  with 
stattons  in  the  lnten>aboml  Fixed  On  Poerto 
Rioo  and  the  Virgin  Islands)  and  tntematona* 
Control  Services.  (Part  23) 

2  Frequencies  in  this  band  are  shared  with 
stations  In  the  Intemationai  Control  Service. 
(Part  23) 
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3  Preauencies  m  this  band  are  shared  with 
stations  m  the  Multipoint  Distribution  Service 
(Part  21)  These  frequencies  may  be  used  for 
the  traismission  of  the  licensee's  products 
and  information  services,  excluding  video 
entertainment  material  to  the  licensee's 
customers 

4  Frequencies  m  this  bano  are  shared  with 
mobile  and  radiolocation  stations  in  other 
services,  and  must  accept  harmful  interference 
that  may  be  expenenced  from  operations  of 
industrial,  scientific,  or  medical  (iSM) 
equipment  operating  on  2450  MHz.  In  the 
2483.5-2500  MHz  band,  no  applications  for 
new  stations  or  modifications  to  existing 
stations  to  increase  the  number  of  transmitters 
will  be  accepted  Existing  licensees  as  of  July 
25  1985.  or  on  a  subsequent  date  following 
as  a  result  of  submitting  an  application  for 
license  on  or  tjefore  July  25.  1985.  are 
grandfathered  and  their  operation  is  co- 
pnn«ry  with  the  radiodetermination  Satellite 
Service  However,  all  grandfathered  temporary 
fixed  licensees  are  required  to  notify  directly 
each  Radiodetermination  Satellite  Service 
licensee  concerning  present  and  proposed 
locations  of  operation. 

5  Frequencies  in  this  band  are  shared  with 
earth  stations  in  the  Fixed  Satellite  Service 
(part  25  of  this  chapter),  space  stations  in  the 
Broadcasting  Satellite  Service  (part  25  of  this 
chapter),  and  with  stations  in  the  Instructional 
Television  Fixed  Service  (ITFS)  (part  74  of  this 
chapter).  No  new  licenses  will  be  issued  in  the 
bands  2550-2656,  2662-2668  or  2674-2680 
MHz.  Existing  stations  in  the  2650-2656  MHz. 
2662-2668  MHz  and  2674-2680  MHz 
frequerx:y  t}ands  will  be  grandfathered  and 
licensed  under  part  21  of  this  chapter. 

6  Frequencies  in  this  barxj  are  shared  with 
Earth  (Earth-to-space)  stations  in  the  Fixed 
Satellite  Service  (Part  25) 

7  (Reserved] 

8  Frequencies  in  this  band  are  shared  with 
space  (space-to- Earth)  stations  in  the  Fixed 
Satellite  Service.  (Part  25) 

9  This  band  is  shared  with  fixed  and 
mobile  station  operations  authorized  under 
other  services. 

10  Frequencies  in  this  band  are  shared 
with  fixed  stations  in  the  Domestic  Public 
Radio  Sen/ices.  (Part  21) 

11  Frequencies  in  this  band  are  shared 
with  space  (space-to-Earth)  stations  in  the 
Earth  Exploration  Satellite  Service.  (Part  25) 

12  Authonzations  are  normally  granted 
only  to  common  carriers  (Part  21)  in  the  bar>d 
segments  21.2-21.8  GHz  and  22.4-23.00 
Griz.  arxj  to  operational-fixed  users  (Part  94) 
in  the  segments  21.8-22.4  GHz  and  23.0- 
23.6  GHz.  Cross-service  assignments  for 
these  users  may  be  made  only  upon  a 
showing  that  no  interference-free  frequencies 
are  available  in  the  appropriate  band 
segments.  Frequencies  in  the  21.8-22.0  GHz 
and  23.0-23.2  GHz  band  segments  may  be 
authorized  to  operational  fixed  users  under  the 
provisions  of  Sec.  94.91. 

13  This  frequency  band  is  shared  with 
U.S.  Government  Stations. 

14  Frequencies  in  this  band  are  shared 
with  stations  in  the  Television  Auxiliary 
Broadcast  Service  (Part  74),  the  Local 
Television  Transmission  Service  (Part  21)  arxl 
the  Point-to- Point  Microwave  Service  (Part 
21). 

16  Available  on  developmental  basis  only 
under  Subpart  E  of  this  part. 

17  Frequencies  in  this  band  are  shared 
with  (1)  DTS  interrxxJal  linics.  Point-to-Point 
Microwave  Service  stations  and  point-to-point 
return  radio  links  for  MDS  stations  under  Part 
21  rules  and  (2)  aural  broadcasts  STL  and 
intercity  relay  stations  under  part  74  rules. 


1 8  These  frequencies  are  assigned  for  use 
within  a  rectangular  service  area  to  be 
descnbed  in  the  application  by  the  maximum 
and  minimum  latitudes  and  longitudes.  Such 
service  area  shall  be  as  small  as  practicable 
consistent  with  the  local  sen/ice  requirements 
of  the  user  The  use  of  these  frequencies  is 
subject  to  the  terms  and  conditions  set  forth  in 
Sec.  21  711  These  frequerx:ies  shall  be 
assigned  only  where  it  is  shown  that  the 
applicant  will  have  a  reasonable  projected 
requirement  for  a  multiplicity  of  service  points 
or  transmission  paths  within  the  area. 

19  Frequer^cies  in  this  band  are  paired 
with  the  band  of  952-953  MHz  and  are  limited 
for  use  by  multiple  address  remote  stations 

20  The  frequencies  in  this  band  which  are 
allocated  for  Part  94  multiple  address  systems 
are  available  for  point-to-multipoint 
transmission  of  the  licensee's  products  and 
information  services,  excluding  video 
entertainment  matenal,  to  the  licensee's 
customers  Other  frequencies  in  this  band  are 
available  for  the  point-to-point  transmission  of 
the  licensee's  products  and  information 
ser.rices,  excluding  video  entertainment 
material,  to  the  licensee's  customers. 

21  This  band  is  available  for  radio  systems 
to  be  used  for  the  point-to-point  transmission 
of  tfie  licensee's  products  and  information 
services,  excluding  video  entertainment 
material,  to  frie  licensee's  customers. 

,  23  This  band  Is  available  for  radio  systems 
to  be  used  for  the  point-to-point  transmission 
of  the  licensee's  program  material  or  services 
to  the  licensee's  customers. 

24  Frequencies  in  this  band  are  shared 
with  the  Common  Carrier  sen/ices  for  Digital 
Termination  Systems.  The  available 
frequencies  are  Irvdicated  Sec.  94.65. 

25  Frequencies  in  this  band  have  been 
allocated  to  the  Direct  Broadcast  Service  and 
are  authonzed  for  Operational  Fixed  use  only 
pursuant  to  Sec.  94.93. 

26  Frequencies  in  this  band  are  only 
Available  ior  applications  filed  pursuant  to  Sec. 

94  93. 

27  Frequencies  in  this  band  are  shared 
with  Broadcast  Auxiliary,  and  Cable  Television 
Relay  services. 

28  This  band  is  also  available  for 
applications  filed  pursuant  to  Sec.  94.93. 

29  Frequencies  in  this  band  are  co-equally 
shared  with  stations  in  the  Domestic  Public 
Fixed  (Part  21).  Auxiliary  Broadcasting  (Part 
74),  Cable  Television  Relay  (Part  78)  and 
General  Mot;'ie  Radio  (Part  95)  Services. 

30  This  band  is  co-equally  shared  with 
mobile  stations  licensed  pursuant  to  parts  21, 
74  and  78  of  the  Commission's  Rules. 

31  Use  of  this  spectrum  for  direct  delivery 
of  video  programs  to  the  general  public  or 
multi-channel  cable  distnbution  is  not 
permitted. 

32  Frequencies  in  the  932  to  932.5  MHz 
and  941  to  941.5  MHz  bands  are  shared  with 
Government  fixed  point-to-muitipoint  stations 
and  point-to-multipoint  stations  in  ttie  Public 
Larxj  Mobile  Service  (Part  22).  Frequencies  in 
these  barvjs  are  paired  with  one  another  and 
are  available  for  point-to-multipoint 
transmission  of  the  licensee's  products  and 
Infom^bon  services,  excludir>g  video 
entertaina«nt  material,  to  the  licensee's 
customers. 

33  Frequencies  in  the  932.5  to  935  MHz 
and  941.5  to  944  MHz  bands  are  shared  with 
Govemnwnt  fixed  point-to-point  stations  and 
stations  in  the  Point-to-Point  Microwave  Radio 
Service  (Part  21).  Frequencies  in  these  bands 
are  paired  with  one  another. 

34  Frequencies  In  the  942  to  944  MHz 
barKl  are  alao  stared  with  broadcast  auxiliary 
stations  (Part  74). 


35  New  facilities  in  these  bands  will  t>e 
licensed  only  on  a  secondaiy  basis.  Facilities 
licensed  or  applied  for  before  January  16. 
1992,  are  permitted  to  mal<e  modifications  and 
minor  extensions  and  retain  their  primary 
status 

4.  Section  94.63  is  amended  by 
revising  paragraph  (a)  to  read  as  follows: 

$  94.63    Interference  protection  criteria  for 
operational  fixed  atatlons. 

(a)  Before  filing  an  application  for 
new  or  modified  facilities  under  this 
part,  the  applicant  must  perform  a 
frequency  engineering  analysis  to  assure 
that  the  proposed  facilities  will  not 
cause  interference  to  existing  or 
previously  applied-for  stations  in  this 
service  of  a  magnitude  greater  than  that 
specified  in  the  criteria  set  forth  in 
paragraph  (b)  of  this  section,  unless 
otherwise  agreed  to  in  accordance  with 
§  94.15(b).  As  an  exception  to  the  above 
requirement,  when  the  proposed 
facilities  are  to  be  operated  in  the  bands 
932-935.  941-944,  3700-4200.  5925- 
6425,  6525-6875,  10,550-10.680. 
10,700-11,700.  17,700-19,700.  21.200- 
21.800.  22,400-23,000.  or  38.600- 
40,000  MHz  applicants  shall  follow  the 
prior  coordination  procedure  specified 
in  §  21.100(d)  of  this  chapter.  In 
addition,  when  the  proposed  facilities 
are  to  be  operated  in  the  bands  12,500- 
12,700  MHz.  applications  shall  also 
follow  the  procedures  in  §  21.706(c)  and 
(d)  of  this  chapter  and  the  technical 
standards  and  requirements  of  part  25  of 
this  chapter  as  regards  licensees  in  the 
Satellite  Communications  Service.  See 
also  §94.77. 

•  •        •        •        • 

5.  Section  94.65  is  amended  by 
redesignating  paragraphs  (j)  through  (m) 
as  paragraphs  (m)  through  (p);  by 
redesignating  paragraph  (h)  as 
paragraph  (1);  revising  paragraphs  (g)  ■ 
and  (i);  and  by  adding  paragraphs  (h).  (j) 
and  (k)  to  read  as  follows; 

§94.65    Frequencies. 

*  *         •         •         * 

(g)  3.700  to  4.200  MHz.  20  MHz 
maximum  authorized  bandwidth,  20 
MHz  bandwidth  channels: 


Transmit  (receive)  (MHz) 

Receive 

(transmit) 

(MHz) 

3710 - 

3730 

3990 
4010 

3750 

3950 

3770 

3970 

3790 

4070 

381 0 

4090 

3830 

4030 

3850 

4050 

3870  ..„ 

3890 

4150 
4170 

3910 

4110 
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Transfnil  (racaiv*)  (MHz) 


3030 


R«ceiv8 


(MHz) 


4130 
«4190 


<TNs    frequency    may    be    assigned    lor 
unpaired  use. 

(h)  5.925  to  6.425  MHz.  30  MHz 
authorized  bandwidth. 
(1)  400  kHz  bandwidth  channels: 


Transmit  (receive)  (IMHz) 


5925.225 
5925.625 
5S26.050 
5926.450 
5926.875 
5927.275 
5927.725  . 
5928.125. 
5828.550. 
5S28.9S0  ... 
5929.375  ... 
5829.775 ... 
61fl&350 ... 
6168.750 ... 
6160.1:^ ... 
6168.575  .... 
6170  000 ... 
6170.400 .... 
6170.860 .... 
6171.250.... 
6171.675  .... 
6172.075  .... 
6172.500  .... 
6172J00 .... 


Receive 

(tiansfnit) 

(MHz) 


6177.100 
6177.500 
6177.925 
6178.325 
6178.750 
6179.150 
6179.600 
6180.000 
6180.425 
6180.825 
6181.250 
6181.650 
6420.225 
6420.625 
6421.050 
6421.450 
6421.875 
6422.275 
642Z725 
6423.125 
6423.550 
6423.950 
6424.375 
6424.775 


(2)  800  kHz  bandwidth  channels: 


Tnnsmtt  (leceiva)  (MHz) 


5025.425. 
5026.250. 
5027.075  . 
5027.925. 
5026.750. 
5029375. 
6168.550 . 
6160.375  . 
617a200. 
6171.050. 
6171.875  . 
6172.700. 


Rec8i«» 

(tfansmtC) 

(MHz) 


6177.300 
6178.125 
6178JS0 
6179  JOO 
6180J2S 
6181.450 
6420.425 
6421.250 
6422.075 
6422.925 
6423.750 
6424.575 


(3)  1.25  MHz  bandwidth  chmmels: 


Transmit  (receive)  (MHt) 


5025.625 
5026.875 
5828.125 
5029.375 
6108.808 
61iai28 
6111.364 
611^590 


Receive 

(transmit) 

(MHz) 


6177.500 
6178.750 
6180.000 
6181.250 
6380 J33 
6362.168 

6364.639 


Transmit  (receive)  (IMHz) 


61ia834 

6115.070  . 
6116.305. 
6117.541  . 
6118.776. 
6120.011  . 
6121.247. 
6122.482 . 
6123.718  . 
6124  953  . 
6126.189. 
6127.424  . 
6128.659  . 
6129.895  . 
6131.130. 
6132  366  . 
6133.501  . 
6134.836  . 
6136.072  . 
6137.307 
6138.543  . 
6139.778  . 
6141.041  . 

6142.249  . 
6143.484  . 
6144.720  . 
6145.955  . 
6147.191  . 
6148.426  . 
6149.661  . 
6150.897  . 
6152.132  .. 
6153.368.. 
6154.603  .. 
6155.839  ., 
6157.074  .. 
6158.309  .. 
6159  545  .. 
6160.780  .. 
6162.016  .. 
6163.251  .. 
6164.486  .. 
6165.722  .. 
6166.957  .. 
6168.750  .. 
6170.000  .. 

6171.250  .. 
617Z500  .. 
6173.750 » 
6175.0001 
6176.250' 


.._♦•.. 


Receive 

(transmit) 

(MHz) 


6365.874 
6367.110 
6366.345 
6369.581 
6370.816 
6372.061 
6373.287 
6374.522 
6375.758 
6376.933 
6378  229 
6379.464 
6380.699 
6381.936 
6383-170 
6384.406 
6385.541 
6386S76 
6388.112 
6389.347 
6390.583 
6391.818 
6393.(S4 
6394.288 
6395.524 
6396.760 
6397.995 
6399.231 
6400.466 
6401.701 
6402.937 
6404.172 
64(».408 
6406.643 
6407.879 
6409.114 
6410.349 
6411.585 
641^820 
6414-056 
6415.291 
6416.526 
6417.762 
6418.997 
6420.625 
6421.875 
6423.125 
6424.375 
nl% 
nte 
iiAi 


iThese  frequencies  ntay  be  assigned  tor 
unpaired  use. 

(4)  2.5  MHz  bandwidth  channels: 


Transmit  (receive)  (MHz) 


5026.250. 
5028.750. 
6109.510 . 
61114)81  . 
6114.452  . 
6116.923. 
6119394 . 
6121.866 . 
6124.336. 
8126J06. 
6129l277. 
6131.748  . 


(MHz) 


6178.125 
6180.625 
6361.550 
6364.021 
6366.402 

6371.434 
6373J06 
6376.375 
6378.846 
8381.817 
6383.788 


Tfansmit  (receive)  (MHz) 

Receive 

(transmit) 
(MHz) 

6134.219 

6386  ?^<) 

6136  690  ....„ _. 

6139.160  _.._ 

6141  631  ....„ _ 

6388.730 
6;«1.200 
6393X71 

6144.102 

6146.573  ....„ _ 

6149.044 

f««.142 
6398-613 
6401  084 

6151.515 

6153-985  ...._ 

6156.456  ....„ 

6158.327 

6403  WS 
6406.02S 
6406.49E 
6410  967 

6161 J98  ....„ _ 

6163.869 

6413.4.-W 
641S  909 

6166-340 

6159  3''5...._ 

6171.875 

641B..-Wf1 
6421-250 
6423  750 

6175.6251 _ 

nte 

fTMs    frequency    may    be   assigned    tor 

unpaired  use. 

(5)  3.75  MHz  bandwidth  channels: 


Transmit  (receive)  (MHz) 


6111.364 
6116.305 . 
6121.247. 
6126.189  . 
6131.130  . 
613&072. 
6141.014  . 
6145  J65. 
6150je7  . 
61S6J98  . 
6160.780  .... 
6165.722 .._ 
6175.00O»  .. 


Receive 

(Uarisnii) 

(MHz) 


636a404 
6368  345 
6373.267 
6378.229 
63eat7D 
6368.112 
6393.054 
6397.995 
6402.837 
6407.879 
6412JeO 
6417762 
n/a 


^TNe    treqtjency    may    be    assigned   tor 

unpaired  use. 

(6)  5  MHz  bandwidth  channels: 


Transmit  (receive)  (MHz) 


6110.75 
6U5J0 
6120.63 
6125.57 
6130.51 
6135.45 
6140.40 
6145.34 
6150.28 
6155.22 
6160.16 
6165.10 


Receive 

(transmit) 
(MHz) 


6362.79 
6367.73 
6372.67 
6377.61 
6382.55 
6387.48 
6392.44 
6397.36 
6402.32 
6407.26 
6412.20 
6417.14 


(7)  10  MHz  bandwidth  diannelr 


Tranamft  (receive)  (lt4Hz) 


5045.20. 
6866l08. 
S884J7. 

5974.85  . 


RecatvB 

(transiTtit) 
<MHz) 


6187.36 
6197.24 
«e07.t2 

a2r7.ei 

6226.69 
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Transmit  (receive)  (MHz) 


5984.73  .. 
5994.62  .. 
6004.50  .. 
6014.38.. 
6024.27  .. 
6034.15  .. 
6044.03.. 
6053.92  .. 
6063.80  .. 
6073.68  .. 
6083.57  .. 
6093.45  .. 
6103  33.. 
6113.22' 
6123.10' 
6132  98' 
6142.87' 
6152.75' 
6162.63' 


Aaceivi 

(transmit) 

(MHz) 


6236.77 

6246.66 

6256.54 

6266.42 

6276.31 

6286.19 

6296.07 

6305.96 

6315.84 

6325.72 

6335.61 

6345.49 

6355.37 

'6365.26 

•  6375.14 

'6385.02 

'6394.91 

'6404.79 

'6414.67 


<  Alternate  channels.  These  channels  are 
set  aside  tor  narrow  barxtwidth  systems  and 
should  t>e  used  only  it  all  other  channels  are 
blocked 

(8)  30  MHz  bandwidth  channels: 


Transmit  (receive)  (MHz) 


5945.20  .. 
5974.85  .. 
6004.50  .. 
6034.15  .. 
6063.80  .. 
6093.45  .. 
6123.10' 
6152.75' 


Receive 

(transmit) 

(MHz) 


6197.24 
6226.89 
6256.54 
6286.19 
6315.84 
6345.49 
'6375.14 
'6404.79 


'Alternate  channels.  These  channels  are 
set  aside  for  narrow  bandwidth  systems  and 
should  be  used  only  It  all  other  channels  are 

blocked 

(i)  6.525  to  6.875  MHz.  10  MHz  authorized 
bandwidth. 
(1)  400  kHz  bandwidth  channels: 


Transmit  (receive)  (MHz) 


6525  225  . 

6525.625  . 

6526  050  . 
6526  450  . 
6526.875  . 
6527.275  . 
6527.725 

6528  125 
6528.550 
6528.950 

6529  375 
6529  775 


Receive 

(transmit) 

(MHz) 


<2)  800  kHz  bandwidth  channels: 

Transmit  (receive)  (MHz) 

Receive 

(transmit) 

(MHz) 

6525  425 

6870.425 

6526  250 

6871.250 

6527.075 

6872.075 

Transmit  (receive)  (MHz) 


6527.925 
6528.750 
6529.575 


Receive 

(transmit) 

(MHz) 


6872.925 
6873.750 
6874.575 


(3)  1.25  MHz  bandwidth  channels: 


Transmit  (receive)  (MHz) 


6870.225 
6870.625 
6871 ,050 
6871 .450 
6871 .875 
6872.275 
6872.725 
6873.125 
6873.550 
6873.950 
6874.375 
6874.775 


6525  625  ... 
6526.875  ... 
6528  125  ... 
6529.375  ... 
6540  625'  . 
6541 .875 1  . 
6543.126'  . 
6544.375 '  . 
6545.625'  . 
6546.875 '  . 
6548  125  ... 
6549.375  ... 
6550.625  ... 
6551.875  ... 
6553.125'  . 
6554.375 '  . 
6555.625 ' 
6556.875 ' 
6558.125  .. 
6559.375  .. 
6560  625  .. 
6561.875.. 
6563.125  .. 

6564  375  .. 

6565  625  .. 
6566.875  .. 
6568.125  • 
6569  375' 
6580  625 1 
6581 .875 ' 
6583  125  .. 
6584.375  .. 

6585  625  .. 

6586  875  .. 

6588  125  .. 

6589  375  .. 

6590  625  .. 

6591  875  .. 
6593.125.. 

6594  375  . 

6595  625  . 

6596  875  . 
6598.125  . 

!  6599  375  . 

6600.625  . 

6601  875. 

6603  125. 

6604.375  . 

6605.625  . 

6606  875  . 
I  6608.125  . 
,  6609.375  . 

6610.625  . 

6611.875. 

6713.125  . 

6614.375  . 
!  6615.625  . 

6616  875 

6618.125 

6619.375 

6620.625 

6621 .875 


Receive 

(transmit) 

(MHz) 


6870.625 
6871.875 
6873.125 
6874.375 
16718.125 
'6719.375 
16713.125 
'6714.375 
'6715.625 
'6716.875 
6728.125 
6729.375 
6730.625 
6731.875 
'6723.125 
'  6724.375 
'  6725.625 
'  6726.875 
6738.125 
6739.375 
6740.625 
6741.875 
6733.125 
6734.375 
6735.625 
6736.875 
'  6720.625 
'6721.875 
'6868.125 
'6869.375 
6743.125 
6744.375 
6745.625 
6746.875 
6748.125 
6749.375 
6750.625 
6751.875 
6753.125 
6754.375 
6755.625 
6756875 
6758.125 
6759.375 
6760  625 
6761.875 
6763.125 
6764.375 
6765.625 
6766.875 
6768.125 
6769.375 
6770.625 
6771 .875 
6773.125 
6774.375 
6775.625 
6776.875 
6778.125 
6779.375 
6780.625 
6781 .875 


Transmit  (receive)  (MHz) 


6623.125 

6624.375  ..... 

6625.625 

6626.875 

6628.125..... 
6629.375  ..;.. 

6630  625 

6631.875 

6633.125 

6634  375 

6635  625 

6636.875 

6638.125 

6639.375  ..... 

6640  625 

6641  875  .... 

6643  125.... 

6644  375  .... 
6645.625  .... 
6646  875  .... 
6648.125  .... 
6649.375  .... 

6650  625  .... 

6651  875.... 
6653.125  .... 
6654.375  .... 
6655  625  .... 
6656.875  .... 
6658.125.... 

6659  375  .... 

6660  625  .... 

6661  875.... 

6663  125  .... 

6664  375  .... 

6665  625  .... 
6666.875  .... 
6668.125  .... 
6669.375  .... 
6670.625  .... 
6671.875... 
6673.125  ... 
6674.375  ... 
6675.625  ... 
6676.875  ... 
6678.125... 
6679.375  ... 
6680.625  ... 
6681 .875  ... 
6683.125  ... 

6684  375  ... 

6685  625  ... 
6686.875  ... 
6688.125  ... 
6689.375  ... 
6690.625  ... 
6691.875  ... 
6693.125  ... 
6694.375  .. 
6695.625  ... 
6696.875  .. 
6698.125  .. 
6699.375  .. 
6700.625  .. 
6701  875.. 
6703.125  .. 
6704.375  .. 
6705.625  .. 
6706.875  .. 
6708.125' 
6709.375 1 


Receive 

(transmit) 

(MHz) 


6783.125 
6784.375 
6785.625 
6786.875 
6788.125 
6789.375 
6790.625 
6791.875 
6793.125 
6794.375 
6795.625 
6796.875 
6798.125 
6799.375 
6800.625 
6801.875 
6803.125 
6804.375 
6805.625 
6806.875 
6808.125 
6809.375 
6810.625 
6811.875 
6813.125 
6814.375 
6815.625 
6816.875 
6818.125 
6819.375 
6820.625 
6821.875 
6823.125 
6824.375 
6825.625 
6826.875 
6828.125 
6829.375 
6830.625 
6831.875 
6833.125 
6834.375 
6835.625 
6836.875 
6838.125 
6839.375 
6840.625 
6841.875 
6843.125 
6844.375 
6845.625 
6846  875 
6848.125 
6849.375 
6850.625 
6851.875 
6853.125 
6854.375 
6855.625 
6856.875 
6858.125 
6859.375 
6860.625 
6861.875 
6863.125 
6864.375 
6865.625 
6866875 
'6710.625 
'6711.875 


'These  frequencies 
unpaired  use. 


may  be  assigned  for 
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(4)  2.5  MHz  bandwidth  channels: 


Transmit  (receive)  (MHz) 


6526.25 

6528.75 

6541.25 

6543.75 

6546.25 

6548.75 

6551.25 

6553.75 

6556.25 

6558.75 

6561.25 

6563.75 

6566.25 

6568.75 

6581.25 

6583.75 

6586.25 

6588.75 

6591.25 

6593.75 

6596  25 

6598.75 

6601.25 

6603.75 

6606.25 

6608.75 

6611.25 

661375 

6616.25 

6618.75 

6621.25 

6623.75 

6626.25 

662875 

6631.25 

6633.75 

6636.25 

6638.75 

6641.25 

6643  75 

6646.25 

6648.75 

6651.25 

6653.75 

6656.25 

6658.75 

6661.25 

6663.75 

6666.25. 

6668.75. 

6671.25  . 

6673.75  . 

6676.25  . 

6678.75  . 

6681.25. 

6683.75. 

6686.25. 

6688.75. 

6691.25. 

6693.75. 

6696.25. 

6698.75. 

6701.25. 

6703.75. 

6706.25. 

6708.75' 


Receive 

(trartsmrt) 
(MHi) 


6871.25 
6873.75 
'6718.75 
'6713.75 
'6716  25 
6728.75 
6731.25 
'6723.75 
'6726.25 
6738.75 
6741.25 
6733.75 
6736.25 
'6721.25 
'6868.75 
6743  75 
6746  25 
6748  75 
6751  25 
675375 
6756.25 
6758.75 
6761.25 
676375 
6766.25 
6768.75 
6771  25 
677375 
6776.25 
6778.75 
6781.25 
6783  75 
6786  25 
6788.75 
6791.25 
6793.75 
6796.25 
6798.75 
660125 
680375 
6806.25 
6808.75 
6811.25 
6813.75 
6816.25 
681875 
6821.25 
6823.75 
6826.25 
6828.75 
683125 
6833.75 
6836.25 
6838.75 
6841.25 
6843.75 
6846.25 
6848.75 
6851.25 
6853.75 
6856.25 
6858.75 
6861.25 
6863.75 
6866.25 
'6711.25 


'These  frequencies  may  t>e  assigned  for 
unpaired  use. 

(S)  3.75  MHz  bandwidth  channels: 


Transmit  (receive)  (MHz) 

Receive 

(transmit) 

(MHz) 

6545.625'  , 

6550.625  „ ,;.„ 

6555.625 '  [;.„ 

6560.625 ^ 

6565  625 

'6715.625 
6730.625 

'  6725  625 
6740.625 
6735  625 

6585.625 

6745  625 

6590  625 

6750  625 

6595  625 ;. „ 

6600  625 L 

6605  625 „..„.^ 

6610  625 p. 

6755  625 
6760.625 
6765  625 
6770  625 

661 5.625 

6775  625 

6620.625 , 

6780  625 

6625  625 

6630  625  ..„ 4„„ 

6785.625 
6790  625 

6635  625 ^ 

6795  625 

6640.625 ^„ 

6800  625 

6645  625 ^ 

6650  625 ^ 

1  6655.625 

6805  625 
6810.625 
6815  625 

1  6660  625 

;  6665  625 

6820  625 
6825  625 

■  6670.625 

6830  625 

6675.625 

6835  625 

6680.625 

6685.625 

6640.625 
6845  625 

6690  625 

6850  625 

6695.625 

6855  625 

6700.625 

6860  625 

6705.625 ; 

6865  625 

6710.625'  „... 

'  6720  625 

'These  frequencies  may  be  assigned  tor 
unpaired  use. 

(6)  5  MHz  bandwidth  channels: 


Transmit  (receive)  (MHz) 


6545' 
6550. 
6555' 
6560. 
6565. 
6585. 
6590. 
6595. 
6600. 
6605. 
6610. 
6615.. 
6620.. 
6625., 
6630.. 
6635.. 
6640„ 
6645.. 
6650.. 
6655.. 
6660.. 
6665.. 
6670.. 
6675.. 
6680.. 
6685.. 
6690.. 
6685.. 
6700. 
6705  „ 


Receive 

(transmit) 

(MHz) 


'6715 
6730 
'6725 
6740 
6735 
6745 
6750 
6755 
6760 
6765 
6770 
6775 
6780 
6785 
6790 
6795 
6800 
6805 
6810 
6815 
6820 
6825 
6830 
6835 
6840 
6845 
6850 
6855 
6860 
6865 


Transmit  (receive)  (MHz) 

Receive 

(transmfi) 

(MHz) 

6710' 

'6720 

'These  frequerKtes  rrtay  be  assigned  tor 
unpaired  use. 


(7)  10  MHz  bandwidth  channels; 

Transmit  (receive)  (MHz) 

Receive 

(trar^smit) 
(MHz) 

6545'  

'6715 

6555'  .„ 

'6725 

6565 

6735 

6585 „ 

6745 

6595  .-.„ 

6755 

6605 

6765 

6615 

6775 

6625 

67B5 

6635 

6795 

6645 

6805 

6655 

6815 

6625 

6675 

6835 

6685 

6845 

6695 

6855 

6705 

6865 

6535*  

»6575 

'These  frequerKies  may  be  assigned  icy 
unpaired  use. 

3Availat3le  only  for  emergervry  restoratKyi. 
rraintenarvce  bypass,  or  other  temporary-lixfcd 
purposes.  Such  uses  are  authorized  on  a  norv 
intederence  basis  to  other  frequerKies  m  ih.s 
band.  Interfereoce  analysis  required  by 
§  94.63  does  not  apply  to  ttvs  frequency  pair 

(j)  10,550  to  10,680  MHz.  5  MHz 
authorized  bandwidth. 
(1)  400  kHz  bandwidth  channels: 


Transmit  (receive)  (MHz) 

Receive 

(transmit) 

(MHz) 

10605225 

10670  225 

1 0605.625 

10670  625 

1 0606.050 

10671  050 

1 0606.450 

10671  450 

10606.875 

10671  875 

10607.275 _ 

10607.725 „ 

1 0608. 1 25 „ 

10608.550 

10672.275 
10672.725 
10673.125 
10673.550 

10608.950 

10673  950 

1 0609.375 

10674  375 

10609.775  ..„ 

10610.225 

10674.775 
10675  225 

10610.625 - 

10611.050 

1061 1 .450 

10675.625 
10676050 
10676  450 

1 061 1 .875 

10676  875 

10612.275 

10677  275 

10612.725 

10677  725 

1 061 3. 1 25 

10678  125 

1 061 3.550 „ 

10613.950 

10678  550 
10678  950 

1 061 4.375 

10679.375 

10614.775 

10679  775 

(2)  800  kHz  bandwidth  che 

innels: 
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Transmit  (receive)  (MHz) 


10605.425 
10606.2SO 
10607.075 
10607.925 

10608.750 
10609.575 
10610.425 
10611250 
10612.075 
10612925 
10613.750 
10614.575 


Receive 

(transmit) 

(MHz) 


10670. 
10671 
10672 
10672 
10673 
10674 
10675 
10676 
10677 
10677 
10678 
10679 


425 
250 
075 
925 
750 
575 
425 
250 
.075 
925 
750 
575 


(4)  2.5  MHz  bandwidth  channels: 


Transmit  (receive)  (MHz) 


(3)  1.25  MHz  bandwidth  channels: 


Transmit  (receive)  (MHz) 


10550.625  . 

10551.875. 

10553.125  . 

10554.375  . 

10555.625  . 

10556  875  . 

10558  125. 

10559.375  . 

10560  625  . 

10561.875. 

10563.125  . 

10564.375. 

10565.625. 

10566.875  . 

10568.125  . 

10569.375  . 

10570.625  . 

10571.875. 

10573.125 

10574  375 

10575.625 

10576.875 

10578.125 

10579  375 

10580.625 

10581.875 

10583.125 

10584.375 

10585.625 

10586.875 

10588.125 

10589.375 

10590.625 

10591.875 

10593.125 

10594  375 

10595.625 

10596.875 

10598.125 

10599.375 

10600.625 

10601.875 

10603.125 

10604.375 

10605.625 

T0606.875 

10608.125 

10609.375 

10610.625 

10611.875 

10613  125 

10614.375 


Receive 

(transmit) 

(MHz) 


10615.625 

10616.875 

10618.125 

10619.375 

10620.625 

10621.875 

10623.125 

10624.375 

10625.625 

10626.875 

10628.125 

10629.375 

10630.625 

10631.875 

10633.125 

10634.375 

10635.625 

10636.875 

10638.125 

10639.375 

10640.625 

10641.875 

10643.125 

10644.375 

10645.625 

10646.875 

10648.125 

10649.375 

10650.625 

10651.875 

10653.125 

10654.375 

10655.625 

10656.875 

10658.125 

10659.375 

10660.625 

10661.875 

10663.125 

10664.375 

10665.625 

10666  875 

10668.125 

10669.375 

10670.625 

10671.875 

10673.125 

10674.375 

10675.625 

10676.875 

10678.125 

10679.375 


10551.25 
10553.75 
10556.25 
10558.75 
10561.25 
10563.75 
10566.25 
10568.75 
10571.25 
1057375 
10576  25 
10578.75 
10581.25 
10583.75 
10586.25 
10588.75 
10591.25 
10593.75 
10596.25 
10598.75 
10601.25 
10603.75 
10606.25 
10608.75 
10611.25 
10613.75 


Receive 

(transmit) 

(MHz) 


10661.25 

10618.75 

10621.25 

10623.75 

10626.25 

10628.75 

10631.25 

10633.75 

10636.25 

10638.75 

10641.25 

10643.75 

M0646.25 

'  10648.75 

'10651.25 

1 10653.75 

•  10656.25 

'  10658.75 

n  0661 .25 

1 10663.75 

10666.25 

10668.75 

'10671.25 

10673.75 

'  10676.25 

10678.75 


'These  frequencies  are  aiso  available  for 
OTS  stations  licensed.  In  operation,  or  applied 
for  prior  to  July  15,  1993. 

(5)  3.75  MHz  bandwidth  channels: 


Transnfiit  (receive)  (MHz) 


10553.125 
10558.125 
10563.125 
10568.125 
10573.125 
10578.125 
10583.125 
10588.125 
10593.125 
10598.125 
10603.125 


Receive 

(transmit) 

(MHz) 


10618.125 
10623.125 
10628.125 
10633.125 
10638.125 
10643.125 
10648.125 
10653.125 
10658.125 
10663.125 
10668.125 


(6)  5  MHz  bandwidth  channels: 


Transmit  (receive)  (MHz) 


10552.5 
10557.5 
10562.5 
10567.5 
10572.5 
10577.5 
10582.5 
10587.5 
10592.5 
10597.5 
10602.5 


Receive 

(transmit) 

(MHz) 


10617.5 
10622.5 
10627.5 
10632.5 
10637.5 
10642.5 
10647.5 
10652.5 
10657.5 
10662.5 
10667.5 


Transmit  (receive)  (MHz) 


11130.625  . 

11131.875  . 

11133.125  . 

11134.375  . 

11135.625  . 

11136.875  . 

11138.125  . 

11139.375  . 

11140.625  . 

11141.875 

11143.125  . 

11144.375 

11145.625 

11146.875 

11148.125 

11149.375 

11150.625 

11151.875 

11153.125 

11154.375 

11155.625 

11156.875 

11158.125 

11159.375 

11160.625 

11161.875 

11163.125 

11164.375 

11165.625 

1 J  166.875 

11168.125 

11169.375 

11170.625 

11171.875 

11173.125 

11174.375 

11175.625 

11176.875 

11178.125 

11179.375 

11180.625 

11181.875 

11183.125 

11184.375 

11185.625 

11186.875 

11188.125 

11189.375 

11190.625 

11191.875 

11193.125 

11194.375 

11195.625 

11196.875 

11198.125 

11199.375 


Receive 

(transmit) 

(MHz) 


11620.625 

11621.875 

11623.125 

11624.375 

11625.625 

11626.875 

11628.125 

11629.375 

11630  625 

11631.875 

11633.125 

11634.375 

11635  625 

11636.875 

11638.125 

11639.375 

11640.625 

11641.875 

11643.125 

11644.375 

11645.625 

11646.875 

11648.125 

1 1649.375 

11650.625 

11651.875 

11653.125 

11654.375 

11655.625 

11656.875 

11658.125 

11659.375 

11660.625 

11661.875 

11663.125 

11664.375 

11665.625 

11666.875 

11668.125 

11669.375 

11680.625 

11681.875 

11683.125 

11684.375 

11685.625 

11686.875 

11688.125 

11689.375 

11690.625 

11691.875 

11693.125 

11694.375 

11695.625 

11696.875 

11698.125 

11599.375 


(2)  2.5  MHz  bandwidth  channels: 


(k)  10,700  to  11,700  MHz.  40  MHz 
authorized  bandwidth. 
(1)  1.25  MHz  bandwidth  channels; 


Transmit  (receive)  (MHz) 

Receive 

(transmit) 

(MHz) 

11131  25  

11621.25 

1 1 133.75 

11623.75 

11136  25        

11626.25 

1 1 138  75       

11628.75 

11141  25   

11631.25 

11143  75 

11633.75 

1 1 146  25     

11636.25 

1 1 148.75 ,. 

11151.25 

11638.75 
11641.25 
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Transmit  (receive)  (MHz) 

Receive 

(transmit) 

(MHz) 

11153.75 

11643  7S 

11156.25 

11646  2S 

11158.75 

11648  75 

11161.25 

11651  25 

11163.75 

11653  75 

11166.25 

11656  25 

11168.75 

11658  75 

11171.25 

11661  25 

11173.75 

11663  75 

11176.25 

11666  25 

11178.75 

11668  75 

11181.25 

11681  25 

11183.75 

11683  75 

11186.25 

11686  25 

11188.75 

11688  75 

11191.25 

11691  25 

11193.75 

11693  75 

11196.25 

11696  25 

11198.75 

11698.75 

(3)  3.75  MHz  bandwidth  channels: 


Transmit  (receive)  (MHz) 


11133.125 
11138.125 
11143.125 
11148.125 
11153.125 
11158.125 
11163.125 
11168.125 
11173.125 
11178.125 
11183.125 
11188.125 
11193.125 
11198.125 


Receive 

(transmit) 

(MHz) 


11623.125 
11628.125 
11633.125 
11638.125 
11643.125 
11648.125 
11653.125 
11658,125 
11663.125 
11668.125 
11683.125 
11688.125 
11693.125 
11698.125 


(4)  5  MHz  bandwidth  channels: 


Transmit  (receive)  (MHz) 

Receive 

(transmit) 

(MHz) 

111325 

11622  5 

1 1 137.5 „.. _ 

1 1 142.5 

11627.5 
116325 

11147.5 

11637  5 

11152.5 

116425 

1 1 157.5 

11647  5 

1 1 162.5 

116525 

1 1 167.5 

1 1 177.5 

1 1 182.5 

11657.5 
11662.5 
11667.5 
116825 

11187.5 

116875 

11192.5 

116925 

11197.5 

116975 

(5)  10  MHz  bandwidth  channels: 

Transmit  (receive)  (MHz) 

Receive 

(transmit) 

(MHz) 

10705  

11205 

10725a  

11215 
'11675 

Transmit  (receive)  (MHz) 


10735. 

10745. 

10755. 

10765. 

10775. 

10785. 

10795. 

10805. 

10815. 

10825. 

10835. 

10845. 

10855. 

10865. 

10875. 

10885. 

10895. 

10905. 

10915.. 

10925. 

10935. 

10945. 

10955. 

10965. 

10975  . 

10965. 

10995. 

11005. 

11015. 

11025. 

11035. 

11045., 

11055., 

11065., 

11075., 

11085.. 

11095.. 

11105., 

11115.. 

11125.. 

11135' 

11145' 

11155' 

11165' 

11175' 

11185' 

11195' 


Receive 

(transmit) 

(MHz) 


11225 
11235 
11245 
11255 
11265 
11275 
11285 
11295 
11305 
11315 
11325 
11335 
11345 
11355 
11365 
11375 
11385 
11395 
11405 
11415 
11425 
11435 
11445 
11455 
11465 
11475 
11485 
11495 
11505 
11515 
11525 
11535 
11545 
11555 
11565 
11575 
11585 
11595 
11605 
11615 
211625 
'11635 
'11645 
'11655 
'11665 
'11685 
'11695 


'Alternate  channeis.  These  channels  are 
set  aside  for  narrow  bandwidth  systems  and 
should  be  used  cnly  if  all  ether  channels  are 
blociced. 

2  These  frequencies  may  be  assigned  tor 
unpaired  use. 

(6)  30  MHz  bandwidth  channels: 


Transmit  (receive)  (MHz) 


10715  

10755  

10795  

10835  

10875  

10915 , 

10955 , 

10995 ...., 

11035 

11075 , 

11115 „.. 

11155'  .. 

11185'  


Receive 

(transmit) 

(MHz) 


11215 
11245 
11285 
11325 
11365 
11405 
11445 
11485 
11525 
11566 
11605 
'11645 
'11685 


'  Alternate  channels  These  channels  are  set 
aside  for  narrow  bandwidth  systems  and 
should  be  used  only  if  all  other  channels  are 
blocked. 


(7)  40  MHz  bandwidth  channels: 

Transmit  (receive)  (MHz) 

Receive 

(fransmtt) 

(MHz) 

10735  

1 1225 

10775  

11265 

10815  

11305 

10855  

11345 

10895 

11385 

10935 

10975 

11425 
11465 

11015  

11505 

11055. 

11545 

1 1095  

11585 

11135'  

' 11625 

111751  

M1665 

'Alternate  channels.  These  channels  are 
set  aside  tor  narrow  bandwidth  systems  and 
should  be  used  only  if  all  other  cnarv)eis  are 
blocked. 


6.  Section  94.65  is  amended  by 
revising  the  introductory  text  of  newly 
designated  paragraph  (m)(8)  to  read  as 
follows: 

f  94.65    Frequencies. 

•  •••••• 

(m)«  •  • 

(8)  The  following  frequencies  are 
available  for  point-to-multipoint 
systems,  except  that  systems  Ucensed. 
in  operation,  or  applied  for  in  the 
10.565-10.615  and  10,630-10.680  MHz 
bands  prior  to  July  15, 1993  are 
permitted  to  use  frequencies  in  those 
bands  if  they  prior  coordinate  with  10 
GHz  point-to-point  licensees: 

•  •••••• 

7.  Section  94.65  is  amended  by 
adding  paragraphs  (q)  and  (r)  to  read  as 
follows: 

S  94.65    Frequencies. 

•  •••••• 

(q)  Fixed  systems  licensed,  in 
operation,  or  apphed  for  in  the  6525- 
6875  and  10.550-10.680  MHz  bands 
prior  to  July  15, 1993  are  permitted  to 
use  channel  plans  in  effect  prior  to  that 
date,  including  adding  chaimels  imder 
thoseplans. 

(r)  n^quency  diversity  transmission 
will  not  be  authorized  in  this  service  in 
the  absence  of  a  factual  showing  that  the 
required  communications  caimot 
practically  be  achieved  by  other  means. 
Where  frequency  diversity  is  deemed  to 
be  justified  on  a  protection  channel 
basis,  it  shall  be  limited  to  one 
protection  channel  for  the  bands  3700- 
4200,  5925-6425,  and  6525-6875  MHz, 
and  a  ratio  of  one  protection  channel  for 
three  working  channels  for  the  bands 
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10.550-10.680  and  10.700-11.700  MHz. 
In  the  bands  3700-4200.  5925-6425. 
and  6525-6875  MHz.  no  frequency 
diversity  protection  channel  will  be 
authorized  unless  there  is  a  minimum  of 
three  working  channels,  except  that 
where  a  substantial  showing  is  made 
that  a  total  of  three  working  channels 
will  be  required  within  three  years,  a 
protection  channel  may  be  authorized 
simultaneously  with  the  first  working 
channel.  A  protection  channel 
authorized  under  such  exception  will  be 
subject  to  termination  if  applications  for 
the  third  working  channel  are  not  filed 
within  three  years  of  the  grant  date  of 
the  applications  for  the  first  working 
channel.  Where  equipment  employing 
digital  modulation  techniques  with 
cross-polarized  operation  on  the  same 
frequency  is  used,  the  protection 
channel  authorized  under  the  above 
conditions  may  be  considered  to  consist 
of  both  polarizations  of  the  protection 
frequency  where  such  is  shown  to  be 
necessary. 

8.  Section  94.71  is  amended  by 
revising  paragraph  (b)  to  read  as  follows: 

§  94.71    Emission  and  bandwidtti 
limitations. 

(b)  The  maximum  bandwidth  that  will 
be  authorized  per  frequency  is  set  out  in 
the  table  that  follows.  Regardless  of  the 
maximum  authorized  bandwidth 
specified  for  each  frequency  band,  the 
Commission  reserves  the  right  to  issue 
a  license  for  less  than  the  maximum 
bandwidth  if  it  appears  that  a  lesser 
bandwidth  would  be  sufficient  to 


support  an  applicant's  intended 
communications. 


Frequency  band  (MHz) 


Maximum  au- 
thorized band- 
widtti 


928-929  12.5.  25  kHz',« 

932-932.5,  941-941.5 12.5  kHz  i 

932  5-935,  941.5-944  12.5.  25,  50, 

100,200 

kHz' 
952-960  12.5,  25,  50, 

100,200 

kHz',» 

1850-1990  5  or  10  MHz ' 

2130-2150  800  or  1600 

kHz' 

2150-2160  10  MHz 

2180-2200  .„ 800  or  1600 

kHz' 

2450-2483.5  625  kHz  a 

2483.5-2500  800  kHz 

3700-4200  20  MHz 

5925-6425  30  MHz 

6425-6525  25  MHz 

6525-6875  10  MHz 

10,550-10,680  5  MHz 

10,700-11,700  40  MHz 

12,200-12,700  10  or  20  MHz' 

13.200-13,250 25  MHz 

17.700-18,140  80  MHz 

18.140-18,142  - 2  MHz 

18,142-18,580  6  MHz 

18,580-18,820  20  MHz 

18,820-18.920  10  MHz 

18,920-19,160  20  MHz 

19,160-19,260  10  MHz 

19.260-19,700 80  MHz 

21,200-23,600  up  to  100 

MHz* 

31 ,000-31 .300  25  or  50  MHz 

38,600-40,000  up  to  50  MHz 

Bands  atxjve  40,000  3. 


Frequency  band  (MHz) 


Maximum  au- 
thorized band- 
wklth 


'The  maximum  bandwidth  that  will  be 
authorized  for  each  particular  frequency  in  this 
band  is  detailed  in  the  appropriate  frequerv^ 
table  in  §94.65. 

a  1250  kHz,  1875  kHz,  or  2500  kHz  on  a 
case-by-case  t>as«s. 

3To  be  specified  in  authorization. 

«Fof  exceptions  see  §94.91. 

BA  12.5  bandwidth  applies  only  to 
frequencies  listed  §  94.65(a)(1). 

•  For  frequencies  listed  in  §  94.65(a)(1), 
consideration  will  be  given  on  a  case-by-case 
basis  to  authorizing  beindwidths  up  to  50  kHz. 

9.  Section  94.73  is  revised  to  read  as 
follows: 

194.73    Power  limitations. 

On  any  authorized  frequency,  the 
average  power  delivered  to  an  antenna 
in  this  service  shall  be  the  minimum 
amount  of  power  necessary  to  carry  out 
the  communications  desired. 
Application  of  this  principle  shall 
include,  but  not  be  limited  to.  requiring 
a  hcensee  who  replaces  one  or  more  of 
his  antennas  with  larger  antennas  to 
reduce  his  antenna  input  power  by  an 
amount  appropriate  to  compensate  for 
the  increased  primary  lobe  gain  of  the 
replacement  antenna(s).  In  no  event 
shall  the  average  equivalent 
isotropically  radiated  power  (EIRP).  as 
referenced  to  an  isotropic  radiator, 
exceed  the  values  specified  below. 
Further,  the  output  power  of  a 
transmitter  on  any  authorized  frequency 
in  this  service  shall  not  exceed  th"6 
following: 


Frequency  band  (MHz) 


928  to  929 

932  to  932.5 

932.5  to  935 

941  to  941.5 

941 .5  to  944 

952  to  960 , 

1850  to  1990 

2130  to  2150 

2150  to  2160 

2180  to  2200 

2450  to  2500 

3700  to  4200 

5925  to  6425 

6425  to  6525 

6525  to  6875 

10.550  to  10,680  ... 
10,700  to  11,700... 
12.200  to  12.700' 
12.700  to  13,250  ... 
17,700  to  18.600... 
18.600  to  18.800... 
18.800  to  19.700  ... 
21 .200  to  23.600  7 


Maxinnum  allowable 
transmitter  power 


Fixed 

(W) 


5.0 


20.0 

20.0 
•20.0 
20.0 
20.0 
20.0 
20.0 
20.0 
20.0 
20.0 


20.0 
♦10.0 
10.0 
10.0 
10.0 
10.0 
•10.0 
10.0 
10.0 


Mobile 
(W) 


20.0 


Maximum  allow- 
able EIRP' 


Rxed 
(dBW) 


♦17 
+17 
♦40 
♦30 
♦40 

2+40 
♦45 
♦45 

2 +45 
♦45 
♦45 
♦50 
♦55 


Mobile 
(dBW) 


♦35 


♦50 
♦50 
♦50 
♦50 
3 +50 
♦55 
♦35 
♦55 
♦40 
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Majrimum  aAowabia 

Maximum  alio*- 

feanamitar  power 

abia  EiRPv 

Fiaqinncy  twnd  fMHz) 

Rxed 

Mobile 

Rxed 

Mobile 

m 

(W) 

(dBW) 

(d8W> 

31 .000  to  31.300  _.._ 

38,600  to  40.000 

— - - 



0.05 

to.o 

005 



»..».» ....» ....».». 

440 

'  Peak  envelope  power  shall  not  exceed  five  times  ttie  average  pov»  «r. 

.^,                                                                                             1 

2  For  multple  ackjress  op«ralion«.  m*  §»4.65(a](l)€tf>.  WMmr  an  ( 
maximum  power  shall  be  60  dBm. 

is  authorized  in  ffte  2150-2100  MHz  band.  Iba 

3  Also,  see  §94  77. 

1 

4  The  output  power  of  a  Digital  Temrttnation  System  rvxtai  trensmirar  s^ai(  not  ncaad  0.5  watts  per  2S0  kHz.  TTw  output  power  of  a  Oigitfd 

TerrwralKifv  system  usee  transmittaf  shatt  not  exceed  0.04  watts  per  ^50  kHz.  The  tran«m«af  power  in  terms  of  the  watts  specified  is  tfw  peak 

envelope  power  of  9>e  emtssion  maasuiad  at  the  aaeoeiatod  antenna  input  poft  Th»  tpm tMng  power  shalt  not  ■■.■■J  the  auihonetf  poaw  bv 

mom  than  10  percent  c*  ITw  aulhortzarf  powwr  in  watts  at  any  time. 

*Mumum  pew—r  (Mriarad  to  aKwi—  tfMff  not  exceed  -3  dBW 

•  namota  ateon  unto  that  aw  part  ol  •  ■tuHple  address  central  stabon  pr<Mection 

^Ateo.  s«e  §§94^  and  94JY. 

10.  Section  94.75  is  amended  by               f94.7S    /IManna  NniNMtoaa 

Q>>Din 

revising  paragraph  (b)  to  road  as  foUow&:     •        •        •        •        • 

th«  pe-formance  standards  (for  paraiWi 

polarizatMm>  iiuiicated  in  the  iollowint! 

I 

.    taUe: 

ANTENfM  STANDARDS 

Maximum 

Minimum  radiation  suppression  to  angle  in  degrees  ftam  centeriine  of  main  beam  in                  | 

beam 

decibles 

Mdtti  to  a 

mil  fit  mi  im 

1 

Fnquency  (MHz> 

Catogoiy 

WHiJil  1  IV  w 

IVTII  lUI  lUTTI 

antenna 

(indudad 
angle  in 

gain  (dBi) 

S°to\(f 

lO'totS" 

t5''to2a' 

20"  to  30° 

30°  to 
100° 

100°  to 

140° 

140*  to 
180" 

degrees) 

932.5  to  935  __ 

A. 

UJO 

MM 

8 

tt 

14 

17 

20 

24 

941.5  to  944 

B 

2SU> 

WK 

«***» ,,,,,,,,, . 

_ 

6 

TO 

13 

t5 

28 

952  to  960'* 

A 

M.0 

N/A 



11 

14 

17 

20 

2* 

B 

200 

N^ 

8 

10 

t3 

15 

20 

T.850to2500*  „... 

A 

S.0 

N/A 

^2 

t8 

22 

2S 

28 

33 

.     38 

B 

8.0 

N/A 

5 

T8 

20 

20 

25 

28 

36 

3.700  to  4.200 

A 

NM 

38 

23 

29 

33 

36 

42 

55 

56 

B 

NTA 

36 

20 

24 

28 

32 

32 

32 

32 

5,925  to  6.875  »•  ... 

A 

Hffk 

38 

25 

2» 

38 

36 

42 

55 

5S 

B 

MM 

38 

20 

M 

28 

32 

35 

36 

38 

6,5»toW75"  ». 

A 

%S 

N/A 

28 

28 

32 

34 

:x 

41 

49 

B 

2Ja 

N^ 

2t 

2S 

29 

32 

35 

39 

45 

10,550  to  10380»»' 

A 

a4 

34 

20 

24 

28 

32 

35 

56 

55 

B 

3^ 

34 

20 

24 

28 

32 

35 

35 

39 

10.565  to 

N/A 

360 

fM 

N/A 

nCTA 

Wft 

N/A 

N/A 

N/A 

N/A 

10,6153'*. 

10.630  to  10.680  ... 

WA 

NTA 

34 

20 

24 

28 

32 

35 

3« 

38 

10,7pOto11,700» 

A 

NM 

3S 

25 

28 

33 

36 

42 

55 

56 

B 

MM 

38 

20 

M 

28 

32 

36 

38 

36 

12.200  to  13^50* 

A 

%A 

N/A 

23 

2ft 

38 

39 

41 

42 

SO 

B 

2J> 

N/A 

20 

25 

28 

30 

32 

37 

47 

t7.70Otot».70Oa. 

A 

NtA 

38 

2S 

28 

33 

36 

42 

56 

55 

B 

N/A 

38 

20 

at 

28 

32 

36 

36 

36 

21 .200  to  23.600  s. 

A 

WA 

38 

25 

2» 

33 

36 

42 

55 

55 

B 

N/A 

38 

20 

24 

28 

32 

35 

36 

36 

31 ,000  to  31.300'* 

WA 

4.0 

38 

N/A 

N/A 

NiA 

N/A 

N/A 

N/A 

N/A 

38,600  to  40.000.. 

A 

rvM 

38 

25 

29 

33 

36 

42 

56 

55 

B 

WA 

38 

20 

24 

28 

32 

35 

36 

36 

'  Except  (or  frequencies  listed  in  Sec.  94.65(a)(i ),  where  omntdirecticnal  antennas 

may  be  used. 

3  Except  M  pravkjed  (or  k\  paragraph  (h)  of  this  section. 

*  Antermaa  used  al  ouflyin)^  stations  as  part  of  a  central  protactior  alarm  syste 
minimum  on-beam  forward  gain  must  be  at  iaast  10  dBI.  and  (2)  the  m.injmum  front- 

5  Except  as  provided  in  §  94.91 . 

"Except  for  teropocary-lxad  oparafcona  m  the  band  13200  MHz-r32S0  MHz 
§94.90. 

7^ The  minimum  front-to-bacK  rate)  shai  to  38  dBi. 

m  need  confomi  tc  only  Iha  foaowing  2  standaida:  (1)  The 

to-back  ratio  must  be  at  least  20  dB. 

¥>nth  output  powers  less  than  250  mW  and  as  pfowJerf  in 

B  Mobile,  except  aeronautica!  nxjbile.  stations  need  not  comply  with  trese  standan 
"Except  for  such  antennas  between  140  deg.  and  180  deg.  authorized  or  i 

js. 

jending  on  January  T.  T989  fbr  wWch  minfrnum  lediiatfon 

supprosston  to  angto 

(indagrMs) 

V 

ine  of  main  b 

leam  is  36  d 

»cibeis. 

n 
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'oThese  antenna  standards  apply  to  all  point-to-point  stations  authorized  after  June  1,  1997.  Existing  licensees  and  pending  applicants  on  that 
date  are  grandfat^ered  and  need  not  comply  with  tnese  starxJards. 
' '  These  antenna  standards  apply  to  all  point-to-potnt  stations  authonzed  on  or  before  June  1 .  1 997. 
i*These  antenna  standards  apply  only  to  Digital  Termination  User  Stations  licensed,  in  operation,  or  applied  for  pnor  to  July  15,'  1993 


11.  Section  94.77  is  amended  by 
revising  the  introductory  text  and  the 
heading  of  paragraph  (a)  to  read  as 
follows: 

§94.77    Interference  to  geostationary- 
Mtellttes. 

These  limitations  are  necessary  to 
minimize  the  probability  of  harmful 
interference  to  reception  in  the  bands 
2655-2690  MHz.  5925-6875  MHz.  and 
12.7-12.75  GHz  on  board  geostationary- 
space  stations  in  the  fixed-satellite 
service  (part  25).  Stations  authorized  in 
the  band  2655-2690  MHz  prior  to  July 
1. 1976  that  exceed  the  power  levels  in 
paragraphs  (a)  and  (b)  of  this  section  are 
permitted  to  operate  indefinitely, 
provided  that  the  operation  of  such 
stations  does  not  result  in  harmful 
interference  to  reception  in  this  band  on 
board  geostationary  space  stations. 

(a)  2655  to  2690  MHz  and  5925  to 
6875  MHz  '   '   " 
•         •         •         *         • 

12.  Section  94  79  is  revised  to  read  as 
follows: 

§94.79    Minimum  path  lengths  for  fixed 
linlu. 

(a)  The  distance  between  end  points 
of  a  fixed  link  must  equal  or  exceed  the 
value  set  forth  in  the  following  table  or 
in  the  EIRP  must  be  reduced  in 
accordance  with  the  equation  set  forth 
in  paragraph  (b)  of  this  section. 


Frequency  band  (MHz) 

Mini- 
mum 
path 
length 
(km) 

Below  1.850 

r^A 

1,850  to  7,125  

17 

10,550  to  13,250  

s 

Above  17  700  

N/A 

(b)  For  paths  shorter  then  those 
specified  in  the  Table,  the  EIRP  shall 
not  exceed  the  value  derived  from  the 
following  equation. 

EIRP=30-20  loglA/Bl,  dBW 
Where; 

EIRP=Equivalent  isotropic  radiated  power  in 

dBW. 
A=Minimuin  path  length  from  the  Table  for 

the  frequency  band  in  kilometers. 
B=The  actual  path  length  in  kilometers. 

Note:  Automatic  transmit  power  control 
may  be  used  to  meet  this  requirement 
pursuant  to  §  94.45. 

(c)  Upon  an  appropriate  technical 
showing,  applicants  and  licensees 


unable  to  meet  the  mmimum  path 
length  requirement  may  be  granted  an 
exception  to  these  requirements. 

Note:  Links  authorized  prior  to  April  1. 
1987  need  not  comply  with  this  requirement 

13.  Section  94.81  is  amended  by 
adding  paragraph  (c)  to  read  as  follows: 

§94.81    Authorization  of  microwave 
equipment. 

***** 

(c)  After  July  15, 1994.  the 
manufacture  (except  for  export)  or 
importation  of  equipment  employmg 
digital  modulation  techniques  in  the 
3700-4200,  5925-6425,  6525-6875, 
10.550-10.680,  and  10,700-11.700  MHz 
bands  must  meet  the  minimum  payload 
capacity  requirements  of  §  21.122(a)(3] 
of  this  chapter. 

14.  Section  94.94  is  revised  to  read  as 
follows: 

§94.94    Microwave  digital  modulation. 

Microwave  transmitters  employing 
digital  modulation  techniques  in  the 
17,700-19,700  MHz  band  shall  transmit 
at  a  bit  rate,  in  bits  per  second  (bps). 
equal  to  or  greater  than  the  authorized 
bandwidth  in  Hertz  (e.g.,  to  be 
acceptable,  equipment  transmitting  at  a 
20  Mbps  rate  must  not  require  an 
authorized  bandwidth  greater  than  20 
MHz).  This  bps/Hz  standard  is 
independent  of  the  antenna 
(polarization)  used,  frequency  reuse,  or 
how  the  system  is  configured.  For 
equipment  applied  for,  authorized,  and 
placed  in  service  after  June  1,  1997  in 
the  3700-4200,  5925-6425.  6525-6875, 
10,550-10,680,  and  10.700-11.700  MHz 
bands,  standards  of  §  21.122(a)(3)  of  this 
chapter  shall  be  met. 

Note:  Systems  authorized  in  the  17,700- 
19,700  MHz  band  prior  to  December  1. 1988 
may  install  equipment  with  no  minimum  bit 
rate 
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DEPARTMENT  OF  THE  INTERIOR 
Fish  and  Wildlife  Service 
50CFRPart17 

RIN  101S-AB83 

Endangered  and  Threatened  Wildlife 
and  Plants;  Removal  of  Echinocereus 
Triglochidiatus  var.  Inermis  (Spineless 
Hedgehog  Cactus)  From  the  List  of 
Endangered  and  Threatened  Plants 

AGENCY:  Fish  and  Wildlife  Service, 

Interior. 

ACTION:  Final  rule 

SUMMARY:  The  U.S.  Fish  and  Wildlife 
Service  (Service)  hereby  removes 
Echinocereus  triglochidiatus  var. 
inermis  (spineless  hedgehog  cactus) 
from  the  List  of  Endangered  and 
Threatened  Plants.  This  action  is  based 
on  a  review  of  all  available  data,  which 
indicate  that  this  plant  is  not  a  discrete 
and  valid  taxonomic  entity  and  does  not 
meet  the  definition  of  a  species  (which 
includes  subspecies)  as  defined  by  the 
Endangered  Species  Act  of  1973,  as 
amended;  it  was  listed  in  error.  E.  t.  var. 
inermis  is  a  spineless  form  of  E.  t.  var. 
melanacanthus  (red-flowered  hedgehog 
cactus)  that  occurs  sporadically  in 
southeastern  Utah  and  in  southwestern 
Colorado.  E.  t.  var.  melanacanthus  is  a 
common  variety  with  a  widespread 
distribution  from  northern  Utah  and 
Colorado  south  to  the  States  of  Durango 
and  San  Luis  Potosi  in  central  Mexico. 
This  final  rule  eliminates  Federal 
protection  of  the  Endangered  Species 
Act.  as  amended. 

EFFECTIVE  DATE:  September  22,  1993. 
ADDRESSES:  The  complete  file  for  this 
rule  is  available  for  inspection  by 
appointment  during  normal  business 
hours  at  the  U.S.  Fish  and  Wildlife 
Service,  Ecological  Services,  730  Simms 
Street,  room  290,  Golden.  Colorado 
80401.  or  at  the  U.S.  Fish  and  Wildhfe 
Service.  Ecological  Services,  Western 
Colorado  Suboffice.  529-25V2  Road, 
suite  B-113,  Grand  Junction,  Colorado 
81505-6199. 

FOR  FURTHER  INFORMATION  CONTACT:  Dr. 
Lucy  Jordan.  Botanist,  at  the  above 
Grand  Junction  address  (Phone:  303/ 
243-2778). 

SUPPlfMENTARY  INFORMATION: 

Background 

The  spineless  hedgehog  cactus  has 
been  known  for  nearly  100  years.  It  was 
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first  collected  in  the  La  Sel  Monntams 
of  Utah  by  the  German  botanist  Carl 
Albert  Purpus  and  describee!  by  Karl 
Schuman  in  1896  as  Echinocereus 
phoeniceus  Engelm.  var.  inermis  K. 
Schuman  (Taylor  1985).  The  Purpus 
type  collection  is  no  longer  available  for 
study  because  it  was  desitroyed  during 
World  War  II. 

Historically,  the  spineless  hedgehog 
cactus  has  not  been  recognized  as  a 
taxonomically  distinct  taxon.  For 
instance,  in  the  first  complete  treatment 
of  the  flora  of  Colorado,  Harrington 
(1954)  considered  it  only  as  a  form. 
However,  in  the  early  1970's.  Arp  (1973) 
made  the  combination  Echinocereus 
triglochidiatui  Engelm.  var.  inermis  (X. 
Schum.)  G-K.  Arp.  Although  he 
recognized  that  tne  spineless  hedgehog 
cacius  had  not  been  considered 
taxonomically  distinct,  Arp  C1972) 
considered  it:  "  *   "   *  a  distinct  and 
identifiable  population."  His  laxonomic 
recognition  of  the  spineless  hedgehog 
cactus  coincided  with  passage  of  the 
Endangered  Species  Act  (Act)  of  1973. 
as  amended  fl6  U.S.C.  1531  et  seq.),  and 
its  new  provisions  for  the  protection  of 
endangered  and  threatened  plants.  TTie 
Fish  and  Wildlife  Service  (Service) 
listed  it  as  end^igered  oo  November  7, 
1979  (44  FR  64744). 

Subsequent  to  listing  the  ^ineless 
hedgehog  cactus,  a  recovery  plan  |U.S. 
Fish  and  Wildlife  Service  1966)  was 
prepare*!.  Tbis  plan  pointed  out  that 
some  botanists  questioned  the 
taxonomic  status  of  the  plant  and 
suggested  further  studies  were  needed 
to  evaluate  its  taxonxxny.  Although  the 
Service  had  listed  the  spineless 
hedgehog  cactus,  subsequent 
evaluations  did  not  recognize  it  as  a 
distinct  taxon.  These  evaluations 
include  Benson  (1982),  Taylor  (19S5). 
Weber  (1987).  and  Welsh  et  al.  (1987). 
The  consensus  of  knowledgeable 
botanists  is  that  the  spineless  hedgehog 
cactus  is  only  a  form  and  not  a 
faxonomic  entity. 

The  recovery  plan  also  stated  that  the 
difference  between  spineless  plants  on 
mesa  or  ridge  tops  and  spin«d  plants  on 
adJBcent  sidesIop>es  may  only  be  due  to 
Bicrohabitat  dLSerences.  These  different 
microsites  are  separated  by  short 
distances  of  as  little  as  15  m  (.50  ft). 
SubsHQuent  inventcaies  in  the  12  years 
since  listing  have  found  spined  am) 
spineless  plants  on  either  flats  or  slopes. 
and  spin^ess  plants  have  been  found  in 
much  more  widely  scattered  areas 
(James  Ferguson,  Bureau  of  Lazxl 
Management,  pets,  cmm  ,  19851. 

The  spineless  hedgehog  cactus  is  now 
found  at  over  20  sites,  hs  known  range 
has  t»aeB  expanded  160  kaa  ClOO  mi}  to 
the  west  (Heil  and  Porter  19S0)  and  40 


km  (25  mi)  to  the  east  and  south  (]ames 
Ferguson,  pers.  cooun..  1986)  of  the 
original  area.  This  is  an  area  about  320 
km  (200  mi)  by  160  kn*  (100  mi),  where 
it  occurs  wideh'  interspersed  witbin  the 
range  of  var.  melanacantbus  (red- 
Ekwrered  hedge ijog  cactus)  in  southeast 
Utah  and  southf-^ast  Colorado. 

The  spineless  hudgehog  cactus  does 
not  breed  true.  Attempts  by  cactus 
nurserymen  to  breed  spineless  plants 
from  mature.  15-year-old  stock  have 
yielded  a  mixture  of  spined  and 
spinele.ss  progeny  (Steven  Brack,  cactus 
horticulturist,  Belen,  New  Mexico,  pers. 
comm.,  1991). 

The  spineless  hedgehog  cactus  was 
formerly  recognized  as  a  distinct  entity 
by  cactus  collec'ors.  However,  the 
cactus  trade  is  well-known  for  splitting 
narrowly  defined  morphological 
variants  of  plants  that  are  of 
horticultural  intsrest  to  collectors. 
Collectors  are  utmally  not  as  concerned 
with  concepts  of  poputetiorral  integrity 
in  nature,  and  horticultural  recognition 
is  not  necessarily  the  same  as  scientific 
classification. 

The  Service  published  a  proposal  to 
delist  the  spineless  hedgehog  cactus  on 
January  14,  1993  iS&  FR  4401).  All 
interested  parties  were  requested  to 
submit  factual  reports  or  information 
that  might  contribute  to  the 
development  of  a  Sml  rule.  Tbe  Service 
particularly  requested  any  evidence  of 
populations  ofE.  trighchidiatas  whose 
individuals  are  plants  referebte  only,  or 
largely  to,  the  variety  tnermis  No 
comments  were  received. 

Summary  of  Fader*  Afiecting  tbe 
Species 

After  a  thorough  review  and 
consideration  of  ali  information 
available,  ibe  Service  has  determined 
that  Echinocereus  triglochidiatus  vai. 
inermis  should  be  removed  from  the  List 
of  Endangered  anc  Threatened  Plants 
found  at  50  CFR  17.12.  Procedures 
found  at  Section  4Ca](l]  of  tbe  Act  and 
regulations  (50  CFR  part  424) 
promulgated  to  implement  the  listing 
provisions  of  the  Act  were  followed. 
Regulations  (50  CFR  424.11)  require  that 
certain  factors  be  considered  before  a 
species  can  be  listed,  reclassified,  or 
delisted.  These  iadors  and  their 
application  to  Echtnocereos 
triglochidiatus  Engelm.  var.  inennis  (K. 
Schum.)  O.K.  Arp.  (spineless  hedgehog 
cactus)  are  as  follows- 

A  The  Present  or  Threatened 
Destruction,  Modification,  or 
Curtailment  of  Its  Habitat  or  Range 

Echinocereus  triglochidiatus  var. 
inermis  has  been  determined  to  be  a 
spineless  form  of  E.  t.  var 


meloDocanthus.  E.  t.  var. 
melanacanthus  is  a  common  variety 
thai  is  distributed  fi'om  Utah  and 
Colorado  south  into  the  States  of 
Durango  and  San  Luis  Poto&i  in  central 
Mexico  [Benson  1982).  The  common  £ 
t.  var.  melanacanthus,  which  includes 
E.  t.  var.  inermis,  is  not  threatened.  Tlw 
final  rule  that  designated  £.  t.  var. 
inermis  as  an  end«Lrigered  species 
identified  habitat  modificatioB  from 
pinyon-juniper  chaining  and  mining 
activities.  Becatise  E.  t.  var.  inermu  is 
not  a  valid  taxon  and  does  not  m«e(  tb« 
definition  of  "species"  as  defined  in  iht; 
Act  and  because  the  taxon  of  which  it 
is  a  part  is  common  and  wide  ranging, 
this  threat  is  not  applicable. 

B.  Ovenitilization  for  Commercial. 
Rrcreotionnl.  Scientific,  or  Educational 
Purposes 

The  final  rule  cited  overcallecting  by 
commeraal  and  private  cactus 
collectors  as  the  primary  threat.  Here 
again,  as  stated  above  in  Section  A.  this 
threat  is  not  applicable  to  the  conuaoo 
and  wide-ranging  E.  L  var. 
melanacanthus  which  includes  E  t  «s« 
inermis. 

C.  Disease  or  Predation 

Neither  disease  nor  predation  is  a 
threat  \a  E.  t.  var.  melonacanthus  wbitJs 
includes  E.  t.  var.  inermii. 

D.  Th^  Inadequacy  of  Existing 
Regulatory  S4echanisms 

Echinocereus  triglochidiatus  var. 
mefanacontbus,  a  common  and  wide 
ranging  faxon,  is  not  threatened  by  tbe 
inadequacy  of  regulatory  mechanisms. 
All  cacti  are  listed  in  the  appendices  of 
the  Convention  on  International  Trade 
in  Endangered  Species  of  Wild  Fauna 
and  Flora  (Convention).  The  Conversion 
regulates  and  in  some  cases  prohibits 
the  export  and  international  tiacfe  in 
species  listed  in  the  appendices.  E.  t. 
var.  inermis  will  no  longer  be 
considered  a  distinct  taxon  in  the 
appendices,  but  E.  t  var. 
melanacanthus  wilt  remain  on 
Appendix  II. 

E.  Other  Natural  and  Monmade  Factors 
Affecting  Its  Continued  Existence 

None  are  known. 

The  Service  has  carefullj'  assessed  the 
best  scientific  and  commercial 
information  available  regarding  tbe  past. 
present,  and  future  threats  to  £.  t.  var. 
inermis  in  determining  to  make  this 
final  rule.  Based  on  tbis  evaluation,  the 
preferred  action  is  to  remove 
EciuAoceieus  O-ig/bciikiiafus  var. 
inerma  iron  tbe  Lest  of  Endangered  and 
Tkieatened  Plants  m  50  CFR  1 7.12. 
ifaeFefcy  remcvinf  it  irom  tbe  prelection 
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of  the  Act.  as  amended.  The  regulations 
of  50  CFR  424.11(d)  state  that  a  species 
may  be  dehsted  if:  (Ij  it  becomes 
extinct,  (2)  it  recovers,  or  (3)  the  original 
classification  data  were  in  error.  The 
Service  believes  cxurent  scientific 
information  exists  that  demonstrates 
that  E.  t.  var.  inermis  does  not  represent 
a  vahd  taxonomic  entity  and,  therefore, 
does  not  meet  the  definition  of 
"species"  as  defined  in  Section  3(16)  of 
the  Act.  Therefore,  E.  t.  var.  inermis  was 
hsted  in  error 

In  accordance  with  5  U.S.C.  553(d), 
the  Service  has  determined  that  this  rule 
relieves  an  existing  restriction  and  good 
cause  exists  to  make  the  effective  date 
of  this  rule  immediate.  Delay  in 
implementation  of  this  delisting  would 
cost  government  agencies  staff  time  and 
monies  on  conducting  formal  section  7 
consultation  on  actions  which  may 
affect  a  species  no  longer  in  need  of 
protection  xmdei  the  Act.  Relieving  the 
existing  restriction  associated  with  this 
listed  species  will  enable  Federal 
agencies  to  minimize  any  further  delays 
in  project  planning  and  implementation 
for  actions  that  may  affect  the  spineless 
hedgehog  cactus. 

Effects  of  Rule 

This  action  removes  the  spineless 
hedgehog  cactus  from  the  List  of 
Endangered  and  Threatened  Plants. 
Federal  Agencies  are  no  longer  required 
to  consult  with  the  Secretary  of  the 
Interior  to  ensure  that  any  action 
authorized,  funded,  or  carried  out  by 
such  agency  is  not  likely  to  jeopardize 
the  continued  existence  of  E.  t.  var. 
inermis.  There  is  no  designated  critical 
habitat  for  this  species.  Federal 
restrictions  on  taking  of  this  species  no 
longer  apply.  There  are  no  specific 
preservation  or  management  programs 
for  the  species  that  are  terminated. 

National  Environmental  Policy  Act 

The  Service  has  determined  that  an 
Environmental  Assessment,  as  defined 
under  the  authority  of  the  National 
Environmental  Policy  Act  of  1969,  need 
not  be  prepared  in  connection  with 
regulations  adopted  pursuant  to  Section 
4(a)  of  the  Act,  as  amended.  A  notice 
outlining  the  Service's  reasons  for  this 
determination  was  published  in  Federal 
Register  on  October  25,  1983  (48  FR 
49244). 

References  Cited 

Arp,  G  1973.  Studies  in  the  Colorado  cacti 
V  The  spineless  hedgehog.  Cactus  and 
Succiilent  Journal  45132-133. 

Benson.  L.  1982.  The  cacti  of  the  United 
States  and  Canada.  Stanford  University 
Press.  Stanford.  California.  1,044  pp. 

Harrington.  H.D.  1954.  Manual  of  the  plants 
of  Colorado.  Sage  Books.  Denver.  666  pp. 


Heil.  K.  and  M.L.  Porter.  1989.  Endangered, 
threatened,  rare  and  other  plants  of 
concern  at  Capitol  Reef  National  Park 
Part  II  Taxa  of  Concern.  Status  report 
prepared  for  National  Park  Service. 
Capitol  Reef  National  Park. 

Taylor.  N.P.  1985.  The  genus  Echinocereus. 
Timlwr  Press.  Portland.  Oregon.  160  pp 

U.S.  Fish  and  Wildlife  Service.  1986. 
Spineless  hedgehog  cactus  recovery 
plan.  U.S.  Fish  and  Wildlife  Service. 
Denver.  Colorado.  19  pp 

Weber.  W.A  1987  Colorado  flora:  Western 
Slope  Colorado  Associated  University 
Press.  Boulder.  530  pp. 

Welsh.  S.L.,  N.D.  Atwood.  S.  Goodrich,  and 
L.C.  Higgins.  1987.  A  Utah  flora.  Great 
Basin  Naturalist  Memoirs.  No.  9, 
Brigham  Young  University  Press.  Provo. 
Utah.  894  pp. 

Author 

The  original  author  of  the  proposed 
rule  was  John  L.  Anderson,  Botanist. 
U.S.  Fish  and  Wildlife  Service.  The 
primary  author  of  this  final  rule  is  Dr. 
Lucy  A.  Jordan.  Botanist  (see  ADDRESSES 
section  above). 

List  of  Subjects  in  50  CFR  Part  17 

Endangered  and  threatened  species. 
Exports.  Imports.  Reporting  and 
recordkeeping  requirements,  and 
Transportation. 

Regulation  Promulgation 

Accordingly,  part  17,  subchapter  B  of 
chapter  I,  title  50  of  the  Code  of  Federal 
Regulations,  is  hereby  amended,  as  set 
forth  below: 

PART  17— (AMENDED] 

1 .  The  authority  citation  for  part  1 7 
continues  to  read  as  follows: 

Authority:  16  U.S.C.  1361-1407;  16  U.S.C 
1531-1544;  16  U.S.C.  4201-4245;  Pub.  L.  99- 
625. 100  Stat.  3500.  unless  otherwise  noted. 

S  17.12(h)    [Amwidad] 

2.  §  17.12(h)  is  amended  by  removing 
the  entry  "Echinocereus  triglochidiatus 
var.  inermis  (spineless  hedgehog 
cactus)"  under  "Cactaceae"  fi-om  the 
List  of  Endangered  and  Threatened 
Plants. 

Dated:  September  1. 1993. 
Richard  N.  Smith, 

Acting  Director.  Fish  and  Wildlife  Service. 
(FR  Doc.  93-23104  Filed  9-21-93;  8:45  am] 
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Endangered  and  Threatened  Wildlife 
and  Plants;  Rnal  Rule  To  Delist  the 
Plant  Hedeoma  apiculatum  (McKittricK 
Pennyroyal)  and  Remove  Its  Critical 
Habitat  Designation 

agency:  Fish  and  Wildlife  Service. 

Interior 

ACTION:  Fmal  rule. 

SUMMARY:  The  Fish  and  Wildlife  Service 
removes  the  plant  Hedeoma  apiculatum 
(McKittrick  pennyroyal)  from  the  List  of 
Endangered  and  Threatened  Plants  and 
removes  its  critical  habitat.  The  species 
is  endemic  to  the  Guadalupe  Mountains 
in  northwestern  Texas  and  southeastern 
New  Mexico.  Because  of  the  range,  the 
number  of  newly  discovered 
populations,  and  the  remote  and 
inaccessible  nature  of  the  habitat,  the 
Service  determines  that  McKittrick 
pennyroyal  is  not  in  danger  of 
extinction  throughout  all  or  a  significant 
portion  of  its  range  now  or  in  the 
foreseeable  future. 

EFFECTIVE  DATE:  September  22.  1993. 
ADDRESSES:  The  complete  file  for  this 
rule  is  available  for  inspection,  by 
appointment,  during  normal  business 
hours  at  the  New  Mexico  Ecological 
Services  Field  Office,  U.S.  Fish  and 
Wildlife  Service,  3530  Pan  American 
Highway,  NE.,  suite  D,  Albuquerque, 
New  Mexico  87107. 
FOR  FURTHER  INFORMATION  CONTACT: 
Philip  Clayton,  at  the  above  address 
(505/883-7877). 

SUPPLEMENTARY  INFORMATION: 

Background 

Hedeoma  apiculatum  (McKittrick 
peimyroyal)  was  first  collected  in  1882, 
but  remained  undescribed  until  1939 
(Epling  and  Stewart  1939).  The  plant  is 
a  perennial  herb,  10-15  cm  (4-6  in.)  tall, 
with  dense  tufts  of  leaves  growing  from 
woody  rootstocks.  The  showy  pink 
flowers  are  about  2  cm  (0.8  in.)  long, 
solitary  or  in  clusters,  and  emerge  from 
among  the  leaves  towards  the  tips  of  the 
stems  (Irving  1980). 

McKittrick  pennyioyal  is  endemic  to 
the  Guadalupe  Moimtains  in  Eddy 
County,  New  Mexico,  and  Culberson 
County.  Texas.  It  is  found  in  fissures 
and  weathered  pockets  in  open 
hmestone  rock  outcrops  at  elevations 
above  1,660  m  (5,400  ft).  The  species 
prefers  north  facing  cliffs  and  slopes, 
but  can  occur  on  any  aspect  of  sheltered 
relatively  moist  outcrops  (Irving  1980, 
Knight  and  Cully  1988,  Sivinski  and 
Lightfoot  1992). 
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McKittrick  pennyroyal  was  listed  July 
13.  1982  (47  FR  30440)  as  a  threatened 
species  under  the  authority  of  the 
Endangered  Species  Act  of  1973.  as 
amended  (Act)  (16  U.S.C.  1531  et  seq). 
Threats  to  the  species  at  the  time  of 
listing  were  described  as  limited 
distribution,  low  numbers,  and  low 
reproductive  potential,  which  all  made 
the  species  vubierable  to  extinction 
from  the  effects  of  habitat  disturbance. 
Since  the  listing,  additional  surveys  in 
the  Guadalupe  Mountains  in  New 
Mexico  and  Texas  have  shown  the  plant 
to  be  more  widespread  and  abundant 
than  previously  known. 

Irving  (1980).  reported  7  known 
locations  for  McKittrick  pennyroyal 
scattered  from  near  Hunter  Peak  in 
Guadalupe  Mountains  National  Park 
(GMNP),  Texas,  to  Big  Canyon. 
Guadalupe  Mountains,  New  Mexico. 
Since  1980,  the  species'  range  has  been 
extended  north  to  Double  Canyon. 
Guadalupe  Mqyntains.  New  Mexico, 
with  many  new  locations  being 
discovered.  New  populations  were 
reported  by  the  National  Park  Service 
(NPS)  in  1986  (Richard  B.  Smith. 
GMNP.  in  litt.  1986),  New  Mexico 
Energy,  Minerals  and  Natural  Resources 
Department  (Knight  and  Cully  1988). 
U.S.  Forest  Service  (Hayes  1988),  the 
Bureau  of  Land  Management  [BLM) 
(Dunmire  1990).  and  other  sources.  This 
information  is  summarized  in  Sivinski 
and  Lightfoot  (1992).  A  total  of  13  Texas 
and  23  New  Mexico  locations  are 
known  at  this  time  in  a  166  sq  km  (65 
sq  mi)  area  in  the  Guadalupe  Mountains 
of  New  Mexico  and  Texas.  At  the  time 
of  listing  in  1982,  plant  numbers  were 
estimated  at  1.100.  Although  accurate 
counts  and  estimates  are  difficult  to 
make,  about  5,000  counted  plants  now 
comprise  the  36  known  locations. 

Approximately  5-10%  of  an 
estimated  5,700  ha  (14.000  ac)  of 
potential  habitat  has  been  surveyed  for 
McKittrick  pennyroyal,  mostly  along 
trails  and  canyon  bottoms.  Potential 
habitat  is  abimdant,  but  very  difficult  to 
survey  because  of  the  steep  broken 
terrain  and  the  remoteness  of  the  area. 
It  is  likely  that  numerous  groups  of 
plants  remain  undiscovered  throughout 
the  smtable  habitat,  and  that  additional 
surveys  will  continue  to  identify  new 
locations  for  the  species  (Sivinski  and 
Lightfoot  1992). 

At  the  time  of  listing  the  Service 
perceived  the  species  to  be  vulnerable 
because  of  its  low  niunbers  and  limited 
distribution  and  because  of  the  potential 
threats  to  the  species  in  its  known 
locations  from  trail  development  and 
the  Impact  of  hikers.  Management  for 
the  species  in  GMNP  has  included  the 
designation  of  special  management 


areas  with  limited  public  use,  banning 
the  use  of  horses  on  particular  trails, 
and  reducing  levels  of  camping  in 
certain  sensitive  areas  (William  P. 
Dunmire,  Carlsbad  Caverns  and 
Guadalupe  Mountains  National  Parks, 
m  litt.  1984;  Robin  Wobbenhorst, 
GMNP,  pers.  comm.  1992).  These 
management  activities  have  reduced  the 
human  threats  to  McKittrick 
pennyroyal.  The  additional  locations 
found  since  hsting  are  in  areas  remote 
from  human  impacts,  which  provide  a 
measure  of  security  for  the  species. 

Federal  government  actions  on  this 
species  began  with  section  12  of  the  Act. 
which  directed  the  Secretary  of  the 
Smithsonian  Institution  to  prepare  a 
report  on  those  plants  considered  to  be 
endangered,  threatened,  or  extinct.  This 
report  (House  Document  No.  94-51). 
which  included  McKittrickpennyroyal 
in  the  threatened  category,  was 
presented  to  Congress  on  January  9, 
1975.  On  July  1,  1975,  the  Service 
published  a  notice  in  the  Federal 
Register  (40  FR  27823)  that  formally 
accepted  the  Smithsonian  report  as  a 
petition  within  the  context  of  section 
4(c)(2),  now  section  4(b)(3)(A),  of  the 
Act  and  of  its  intention  thereby  to 
review  the  status  of  those  plants. 
McKittrick  pennyroyal  was  included  as 
threatened  in  this  notice.  McKittrick 
pennyroyal  was  proposed  for  hsting  as 
a  threatened  species  with  critical  habitat 
on  August  13, 1980  (45  FR  54682).  The 
final  rule  hsting  McKittrick  pennyroyal 
as  a  threatened  species  and  designating 
its  critical  habitat  was  published  July 
13.  1982  (47  FR  30440).  The  McKittrick 
Pennyroyal  Recovery  Plan  was 
completed  in  1985  (U.S.  Fish  and 
Wildhfe  Service,  1985). 

Federal  invol-.'ement  with  McKittrick 
pennyroyal  subsequent  to  Usting  has 
included  siu^eys  for  new  locations, 
monitoring  of  known  populations, 
protection  from  human  impacts  through 
limiting  use  in  sensitive  areas,  and 
inclusion  in  the  development  of  the  U.S. 
Environmental  Protection  Agency's 
(EPA)  pesticide  labeling  program  for 
protection  of  endangered  species.  The 
species  has  been  included  in  ell  section 
7  consultations  over  Federal  projects 
occiuring  in  suiieble  habitat  in  Eddy 
County,  New  Mexico,  and  Culberson 
County,  Texas.  Except  for  consultation 
with  EPA  on  pesticide  labeUng,  there 
have  been  no  formal  section  7 
consultations  involving  this  species.  On 
September  22. 1992  (57  FR  43673).  the 
Service  proposed  to  delist  the 
McKittrick  pennyroyal  and  remove  its 
critical  habitat  designation. 


Summary  of  Comments  and 
Recommendations 

In  the  September  22,  1992.  proposed 
rule  (57  FR  43673)  and  associated 
notifications,  all  interested  parties  were 
requested  to  submit  factual  reports  or 
information  that  might  contribute  to  the 
development  of  a  final  rule.  Appropriate 
state  agencies,  county  governments. 
Federal  agencies,  scientific 
organizations,  and  other  interested 
parties  were  contacted  and  requested  to 
comment.  Newspaper  notices  were 
published  in  the  Carlsbad  Current  Argus 
on  October  9. 1992,  and  the  £/  Paso 
Times  on  October  8, 1992,  which 
invited  genera!  public  comment  Six 
comments  were  received  within  the 
comment  period. 

Timely  comments  on  the  proposal 
were  received  from  the  State  of  New 
Mexico  (Energy,  Minerals  and  Natural 
Resources  Department),  the  U.S  ForesJ 
Service  (Southwestern  Region),  the 
Bureau  of  Land  Management  (New 
Mexico  State  Office),  the  Botanical 
Research  Institute  of  Texas.  Inc..  the 
Texas  Wildlife  Association,  and  one 
professional  botanist.  All  commentors 
supported  the  proposal.  A  specific 
concern  raised  in  one  comment  is 
discussed  below. 

Concern:  Is  the  overall  population 
trend  increasing,  decreasing,  or 
remaining  stable? 

Response:  Surveys  of  Hunter's  Peak. 
Upper  Bear  Canyon,  and  Devil's  Den  by 
the  National  Park  Service  (1987)  and  of 
Lonesome  Ridge  by  The  Nature  ' 
Conservancy  (1990)  dociunented 
increases  within  several  populations  of 
McKittrick  pennyroyal.  Populations 
located  on  vertical  limestone  cliffs  are 
inaccessible  to  monitoring  and  there  is 
no  demographic  data  available  for  these 
sites.  However,  surveys  of  several 
accessible  populations  clearly 
demonstrate  overall  population 
increases.  The  NPS,  Forest  Service,  and 
BLM  will  continue  to  monitor 
McKittrick  permyroyal  populations  on 
lands  under  their  jurisdiiction, 

Stimmary  of  Factors  A£Becting  the 
Species 

After  a  thorough  review  and 
consideration  of  all  information 
available,  the  Service  has  determined 
that  McKittrick  peimyroyal  should  be 
removed  from  the  List  of  Threatened 
and  Endangered  Plants,  and  that  its 
critical  habitat  designation  should  be 
removed.  Section  4(a)(1)  of  the 
Endangered  Species  Act  and  regulations 
(50  CFR  part  424)  promulgated  to 
implement  the  listing  provisions  of  the 
Act  set  forth  the  procedures  for  adding 
species  to  the  Federal  lists  of  threatened 
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and  endangered  species.  The  same 
procedures  apply  to  reclassifying 
species  or  removing  them  from  these 
lists.  A  species  may  be  determined  to  be 
an  endangered  or  threatened  species 
based  on  the  best  scientific  and 
commercial  information  available 
regarding  one  or  more  of  the  five  factors 
described  in  section  4(a)(1).  These 
factors  and  their  application  to 
Hedeoma  apiculatum  W.S.  Stewart 
(McKittrick  pennyroyal)  are  as  follows: 

A  The  Present  or  Threatened 
Destruction,  Modification,  or 
Curtailment  of  its  Habitat  or  Range 

McKittrick  pennyroyal  populations 
are  scattered  throughout  a  166  sq  km  (65 
sq  mi)  range.  Surveys  since  listing  have 
increased  the  known  distribution  and 
abundance  of  the  species.  At  the  time  of 
listing,  most  of  the  few  known 
populations  were  located  adjacent  to 
hiking  trails.  Management  actions  to 
protect  the  species  and  the  discovery  of 
a  significant  number  of  populations  that 
are  remote  from  human  activity  have 
significantly  reduced  the  threat  from 
recreational  activities. 

Potential  threats  to  this  species  from 
modification  or  destruction  of  habitat 
included  exploratory  drilling  for  natural 
gas  or  other  resources,  and  wildfire. 
Exploratory  drilling  is  excluded  from 
most  McKittrick  pennyroyal  habitat 
because  of  the  steepness  of  the  outcrops 
upon  which  the  species  occurs.  Little 
was  known  about  the  response  of 
McKittrick  pennyroyal  to  fire  until 
1990.  when  13.000  ha  (33,000  ac)  of 
habitat  burned  on  the  Lincoln  National 
Forest.  In  1991.  these  areas  were 
surveyed  and  numerous  healthy  plants 
were  observed  on  canyon  walls.  Lack  of 
fuel  in  these  locations  had  apparently 
protected  the  McKittrick  pennyroyal 
and  associated  plant  species.  Thus,  it 
appears  that  wildfire  is  not  a  serious 
threat  to  the  long-term  survival  of  this 
species  (Sivinski  and  Lightfoot  1992). 

B.  0\-erutilization  for  Commercial, 
Recreational,  Scientific,  or  Educational 

Purposes 

The  final  rule  listing  McKittrick 
pennyroyal  identified  collection  for 
garden  cultivation  as  a  potential  threat. 
No  evidence  for  this  kind  of  activity  has 
come  to  light  since  the  species  was 
listed.  Because  of  the  increase  in 
distribution  and  known  plant  numbers, 
the  potential  threat  from  this  activity 
has  been  reduced. 

C.  Disease  or  Predation 

In  the  final  listing  rule,  grazing  was 
noted  to  have  occurred  at  one  location. 
However,  livestock  are  excltided  from 
most  of  the  habitat  because  of  the 


steepness  of  the  slopes.  Other  predators 
or  disease  organisms  are  not  known  at 
this  time. 

D.  The  Inadequacy  of  Existing 
Regulatory  Mechanisms 

McKittrick  pennyroyal  is  on  the  New 
Mexico  State  List  of  Endangered  Plant 
Species  (9-10-10  NMSA  1978; 
NMFRCD  Rule  No.  91-1)  and  the  Texas 
List  of  Endangered.  Threatened  or  . 
Protected  Native  Plants  (Chapter  88. 
Texas  Parks  and  Wildlife  Code).  It  is 
considered  a  sensitive  species  by  the 
Forest  Service,  and  has  received  special 
management  consideration  by  the  NPS. 
All  States  and  agencies  will  have  the 
option  of  retaining  this  species  on  their 
various  lists  when  it  is  removed  from 
the  Federal  List  of  Endangered  and 
Threatened  Plants.  The  Forest  Service 
will  monitor  the  populations  on  the 
Lincoln  National  Forest  for  at  least  5 
years  following  delisting.  Management 
actions  taken  by  the  NPS  to  protect  the 
species  will  be  left  in  place  in  the 
Guadalupe  Mountains  National  Park, 
and  the  status  of  the  populations  there 
will  be  monitored.  The  BLM  will  place 
McKittrick  pennyroyal  on  its  sensitive 
species  list  and  monitor  populations  on 
lands  under  its  jurisdiction  for  a  5-year 
period. 

E.  Other  Natural  or  Manmade  Factors 
Affecting  its  Continued  Existence 

Long-term  climate  changes  from  the 
more  mesic  Pleistocene  to  the  present- 
day  xeric  conditions  may  have  caused 
McKittrick  pennyroyal  to  retreat  from  a 
more  widespread  distribution  to  the 
moist  protected  habitats  of  canyon  walls 
and  cliff  faces.  Further  drying  trends 
may  pose  a  serious  threat  to  the  relictual 
habitats  of  this  species.  However,  the 
rate  of  climatic  change  is  sufficiently 
slow  (and  uncertain)  that  this  threat  is 
not  expected  to  occur  in  the  foreseeable 
future  (Sivinski  and  Lightfoot  1992). 

The  regulations  at  50  CFR  424.11(d) 
state  that  a  species  may  be  delisted  if  (1) 
it  becomes  extinct.  (2)  it  recovers,  or  (3) 
the  original  classification  data  were  in 
error.  The  Service  concludes  the  data 
supporting  the  original  classification 
were  incomplete,  and  new  data  show 
removing  Hedeoma  apiculatum  from 
the  List  of  Endangered  and  Threatened 
Plants  is  warranted.  The  Service  after 
conducting  a  review  of  the  species' 
status  determines  the  species  is  not  in 
danger  of  extinction  throughout  all  or  a 
significant  portion  of  its  range,  nor  is  it 
likely  to  become  an  endangered  or 
threatened  species  within  the 
foreseeable  ftiture  throughout  all  or 
significant  portion  of  its  range.  Given 
the  expanded  range,  number  of  newly 
discovered  locations  and  individuals. 


remote  habitat,  and  protection  provided 
by  that  remoteness  and  difficulty  of 
access,  the  Service  concludes,  on  the 
basis  of  the  best  scientific  and 
commercial  information,  that  Hedeoma 
apiculatum  does  not  warrant  the 
protection  of  the  Act. 

In  accordance  with  5  U.S.C.  553(d). 
the  Service  has  determined  that  this  rule 
relieves  an  existing  restriction  and  good 
cause  exists  to  make  the  efl'ective  date 
of  this  rule  immediate.  Delay  in 
implementation  of  this  delisting  would 
cost  government  agencies  staff  time  and 
monies  on  conducting  formal  section  7 
consultation  on  actions  which  may 
affect  a  species  no  longer  in  need  of  the 
protection  under  the  Act.  Relieving  the 
existing  restriction  associated  with  this 
listed  species  will  enable  Federal 
agencies  to  minimize  any  further  delays 
in  project  planning  and  implementation 
for  actions  that  may  affect  the 
McKittrick  pennyroyal. 

Effect  of  Delisting 

This  final  rule  removes  the  McKittrick 
pennyroyal  from  the  List  of  Endangered 
and  Threatened  Plants,  and  removes  the 
areas  designated  for  it  as  critical  habitat. 
Federal  agencies  no  longer  need  to 
consult  with  the  Service  to  insure  that 
any  action  authorized,  funded,  or 
carried  out  by  them  is  not  likely  to 
jeopardize  the  continued  existence  of 
McKittrick  pennyroyal  or  result  in 
destruction  or  adverse  modification  of 
its  critical  habitat. 

The  1988  amendments  to  the  Act 
require  that  all  species  which  have  been 
delisted  due  to  recovery  be  monitored 
for  at  least  5  yeeirs  following  delisting. 
The  McKittrick  pennyroyal  is  being 
delisted  primarily  because  the  original 
listing  information  was  in  error,  not 
because  of  recovery.  Nevertheless,  the 
Forest  Service.  NPS.  and  BLM  have  all 
indicated  they  will  monitor  the  status  of 
McKittrick  pennyroyal  for  at  least  5 
years  following  delisting.  The  Service 
will  work  with  these  agencies  to 
coordinate  the  monitoring  effort. 

National  Environmental  Policy  Act 

The  Service  has  determined  that  an 
Environmental  Assessment,  as  defined 
under  the  authority  of  the  National 
Environmental  Policy  Act  of  1969,  need 
not  be  prepared  in  connection  with 
regulations  adopted  pursuant  to  section 
4(a)  of  the  Endangered  Species  Act  of 
1973.  as  amended.  A  notice  outlining 
the  Service's  reasons  for  this 
determination  was  published  in  the 
Federal  Register  on  October  25. 1983 
(48  FR  49244). 
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List  of  Subjects  in  50  CFR  Part  17 

Endangered  and  threatened  species, 
Exports,  Imports,  Reporting  and  record- 
keeping requirements,  and 
Transportation. 

Regulations  Promulgation 

Accordingly  part  17,  subchapter  B  of 
chapter  I,  title  50  of  the  Code  of  Federal 
Regulations,  is  amended  as  set  forth 
below: 


PART1 7— {AMENDED] 

1.  The  authority  citation  for  pari  17 
continues  to  read  as  follov^rs: 

Authority:  16  US.C.  1361-1407, 16  US  C 
1531-1544, 16  use.  4201-4245;  Pub.  L  99- 
625,  100  Stat.  3500,  unless  otherwise  noted. 

§17.12    [Anwnded] 

2.  Amend  §  17.12(h)  by  removing  the 
entry  "Hedeoma  apiculatum"  under 
"Lamiaceae — Mint  family:"  from  the 
List  of  Endangered  and  Threatened 
Plants. 

$17.96    [Amended] 

3.  Amend  §  17.96(a)  by  removing  the 
critical  habitat  entry  for  "Hedeoma 
apiculatum"  under  "Family 
Lamiaceae" 

Dated  September  1.  1993 
Richard  N.  Smith, 

Acting  Director,  Fish  and  Wildlife  Service 
!FR  Doc  93-23159  Filed  9-21-93;  8  45  am] 
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This  sectkjo  of  the  FEDERAL  REGISTER 
contains  notices  to  the  public  of  the  proposed 
Issuance  of  rules  and  regulations.  The 
purpose  of  these  notices  is  to  give  interested 
persoru  an  opportunity  to  participate  in  the 
mle  making  prior  to  the  adoption  of  the  final 
njles. 


DEPARTMENT  OF  AGRICULTURE 
Federal  Grain  Inspection  Service 
7  CFR  Part  68 

U.S.  Standards  for  Beans 

AGENCY:  Federal  Grain  Inspection 

Service,  USDA.^ 

ACTION:  Advance  notice  of  proposed 

rulemaking. 

SUMMARY:  Notice  is  hereby  given  that 
the  Federal  Grain  Inspection  Service 
(FGIS)  is  considering  proposing  several 
changes  to  the  United  States  Standards 
for  Beans.  Specifically,  FGIS  is 
considering  eliminating  the  factor 
"clean-cut  weevil-bored  betms"  from  the 
grade  requirement  for  the  class  Blackeye 
beans  and  changing  the  grade  limits  for 
the  factors  "total  defects."  "blistered, 
wrinkled  and/or  broken  beans,"  and 
"splits"  for  the  class  Baby  Lima  beans. 
FGIS  invites  comments,  including  data, 
views,  and  suggestions  regarding  the 
recommended  changes. 
DATES:  Comments  must  be  received  by 
November  22,  1993. 
ADDRESSES:  Written  comments  must  be 
submitted  to  George  Wollam,  FGIS, 
USDA.  room  0624  South  Building,  P.O. 
Box  96454.  Washington.  DC  20090- 
6454;  FAX  (202)  720-4628. 

All  comments  received  will  be  made 
available  for  public  inspection  in  room 
0632  USDA  South  Building,  1400 
Independence  Avenue  SW., 
Washington,  DC.  during  regular 
business  hours  (7  CFR  1.27(b)). 
FOR  FURTHER  INFORMATION  CONTACT: 
George  Wollam.  address  as  above, 
telephone  (202)  720-0292. 
SUPPLEMENTARY  INFORMATION:  On  March 
16, 1993.  FGIS  published  in  the  Federal 
Register  (58  FR  14174)  a  notice  that  the 


>  The  authority  to  exercise  the  functions  of  the 
Secretary  of  Agriculture  contained  in  the 
Agricultural  Marketing  Act  of  1946.  as  amended  (7 
use.  1621-1627),  concerning  inspection  and 
standardization  activities  related  to  grain  and 
similar  commodities  and  products  thereof  has  been 
delegated  to  the  Administrator,  Federal  Grain 
Inspection  Senrica  (7  U.S.C  75a;  7  CFR  68.5). 


United  States  Standards  for  Beans  were 
under  review.  FGIS  believed  that  these 
standards  were  meeting  the  needs  of 
producers,  warehouse  managers, 
shippers,  and  all  others  who  handle  or 
market  beans.  Consequently  no  changes 
were  planned  or  proposed. 

Interested  parties  were  invited  to 
participate  in  the  rulemaking  process  by 
submitting  written  comments  and/ or 
recommendations  regarding  the  official 
standards.  During  the  60-day  comment 
period,  a  total  of  two  comments  were 
received.  One  commenter.  a  major 
importer  from  Germany,  recommended 
that  the  U.S.  Standards  for  Beans  be 
changed  to  agree  more  closely  with  a 
particular  State's  standards  for  beans. 
The  other  commenter,  representing  both 
a  State  bean  shippers  association  and  a 
State  bean  growers  group,  recommended 
eliminating  the  factor  "clean-cut  weevil- 
bored  beans"  from  the  grade 
requirements  for  the  class  Blackeye 
beans  and  changing  the  grade  limits  for 
the  factors  "total  defects,"  "bUstered. 
wrinkled,  and/or  broken  beans,"  and 
"splits"  for  the  class  Baby  Lima  beans. 

Adopting  State  Bean  Standards 

Uniformity  between  federal,  state,  and 
regional  bean  standards  is  desirable,  but 
not  necessary.  Generally,  state  and 
regional  standards  are  written  for 
particular  classes/varieties  of  beans 
grown  within  a  state  or  regional  growing 
area.  These  standards  also  tend  to  be 
oriented  toward  a  specific  market  or 
end-user.  The  U.S.  standards,  on  the 
other  hand,  are  written  for  all  beans 
grown  in  the  United  States  and  all 
potential  users;  i.e.,  producers,  canners. 
packers,  exporters,  importers,  and 
consumers. 

FGIS  appreciates  the  varying  concerns 
and  needs  of  those  who  use  the  U.S. 
Standards  for  Beans.  For  this  reason,  the 
U.S.  Standards — as  well  as  most  state 
and  regional  standards — provide  a  wide- 
range  of  grade  options.  Purchase 
contracts  may  also  stipulate  quality 
requirements  over  and  above  these 
grade  requirements. 

FGIS  believes  that  Federal,  State,  and 
regional  standards  each  play  an 
important  role  in  the  marketing  of  U.S. 
beans.  FGIS  is  not  aware  of  any  major 
problems  associated  with  the  apparent 
differences  in  these  standar'ds. 
Accordingly,  FGIS  does  not  plan  to 
propose  further  alignment  of  the  U.S. 
Standards  for  Beans  with  any  particular 
State  or  regional  standards  at  tnis  time. 


Changing  the  Requirements  for  Blackeye 
and  Baby  Lima  Beans 

One  commenter  recommended  that 
the  grading  factor  "clean-cut  weevil- 
bored  beans"  be  eliminated  from  the 
grade  requirements  for  the  class 
Blackeye  beans  and  that  "clean-cut 
weevil-bored  beans"  be  considered  as 
"worm-cut"  or  "insect  damaged"  beans. 
The  commenter  also  requested  that  the 
limits  for  "total  defects."  "blistered, 
wrinkled,  and/or  broken  beans."  and 
"splits"  in  the  class  Baby  Lima  beans  be 
changed  to  not  more  than  2.0,  4.0,  and 
6.0  percent  for  grades  U.S.  Nos.  1,  2,  and 
3,  respectively. 

The  present  U.S.  standards  define 
"clean-cut  weevil-bored  beans"  as  beans 
from  which  weevils  have  emerged, 
leaving  a  clean-cut  open  cavity  free  from 
larvae,  webbing,  refuse,  mold,  or  stain. 
"Clean-cut  weevil-bored  beans"  are 
considered  as  a  separate  grading  factor 
in  only  two  classes  of  beans:  Blackeye 
and  Mung  beans.  According  to  the  U.S. 
Standards  for  Beans,  Blackeye  beans  in 
grades  U.S.  Nos.  1,  2,  and  3  may  not 
contain  more  than  0.0,  0.2,  and  0,5 
percent,  respectively,  of  "clean-cut 
weevil-bored  beans."  In  all  other 
classes,  "clean-cut  weevil-bored  beans" 
are  included  with  the  grading  factor 
"total  damage"  and/or  "total  defects." 

Currently.  Baby  Lima  beans  in  grades 
U.S.  Nos.  1.  2,  and  3  may  contain  not 
more  than  2.0.  3.0,  and  5.0  percent, 
respectively,  of  "total  defects"  and  not 
more  than  3.0.  5.0.  and  8.0  percent, 
respectively,  of  "blistered,  wrinkled, 
and/or  broken  beans"  or  "splits."  The 
grade  limits  for  the  factors  "total 
defects"  (which  includes  "splits")  and 
"total  damaged"  for  most  other  classes 
of  beans  (e.g.,  Great  Northern,  Small 
White.  Kidney,  Small  Red,  Pink,  Black 
Tvirtle  Soup,  Blackeye,  Cranberry,  and 
Mung  beans)  is  2.0,  4.0,  and  6.0  percent, 
for  grades  U.S.  Nos.  1,  2,  and  3, 
respectively. 

Comments  including  data,  views,  and 
suggestions  regarding  the  recommended 
changes  to  the  U.S.  Standards  for 
Blackeye  and  Baby  Lima  beans  are 
solicited  from  interested  parties. 

Authority:  Sees.  202-208, 60  Stat.  1087,  as 
amended  (7  U.S.C.  1621  et  seq.). 

Dated:  August  27, 1993. 
David  R.  Galliart, 
Acting  Administrator. 
[FR  Doc.  93-23128  Filed  9-21-93;  8:45  am) 
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DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Social  Security  Administration 

20  CFR  Part  416 

[Regulation  No.  16] 

RIN  0960-AC96 

Supplemental  Security  Income  for  the 
Aged.  Blind,  and  Disabled;  Waiver  of 
Parent-to-Child  Deeming  for  Certain 
Disabled  Children 

AGENCY:  Social  Security  Administration, 
HHS. 

ACTION:  Proposed  rule. 

SUMMARY:  This  proposed  rule 
implements  section  8010  of  the 
Omnibus  Budget  Reconciliation  Act  of 
1989  which  provides  that  a  disabled 
child  under  age  18  who  lives  with  his 
or  her  parent(s)  will  not  have  parental 
income  or  resources  deemed  to  him  or 
her  if  the  child  previously  received  a 
reduced  supplemental  security  income 
(SSI)  benefit  (personal  needs  allowance) 
while  a  resident  of  a  medical  facility  for 
which  Medicaid  paid  more  than  50 
percent  of  the  cost  of  the  individual's 
care;  the  child  is  eligible  for  medical 
assistance  under  a  Medicaid  State  home 
care  plan;  and  the  child  would 
otherwise  be  ineligible  for  a  Federal  SSI 
benefit  because  of  the  deeming  of  the 
parents'  income  or  resources.  The 
proposed  rule  also  provides  that, 
although  deeming  is  waived  in  these 
circumstances,  the  in-kind  support  and 
maintenance  provided  by  the  parents 
will  not  be  counted.  Lastly,  when  such 
a  child  would  not  be  ineligible  because 
of  the  deeming  of  his  parents'  income 
but  would  receive  a  benefit  of  less  than 
the  amount  payable  under  section  8010, 
the  child's  bsnefit  will  be  $30  a  month 
plus  any  optional  State 
supplementation.  Any  of  the  child's 
own  countable  income  will  then  be 
deducted  from  that  amount. 
DATES:  To  be  sure  that  your  comments 
are  considered,  we  must  receive  them 
no  later  than  November  22. 1993. 
ADDRESSES:  Comments  should  be 
submitted  in  writing  to  the 
Commissioner  of  Social  Security, 
Department  of  Health  and  Human 
Services,  P.O.  Box  1585,  Baltimore,  >4D 
21235,  or  delivered  to  the  Office  of 
Regulations.  Social  Security 
Administration,  3-B-l  Operations 
Building,  6401  Security  Boulevard. 
Baltimore.  MD  21235.  between  8  a.m. 
and  4:30  p.m.  on  regular  business  days. 
Comments  received  may  be  inspected 
during  these  same  hours  by  making 


arrangements  with  the  contact  person 
shown  below. 

FOR  FURTHER  INFORMATION  CONTACT: 
Irving  Darrow,  Esq..  Legal  Assistant.  3- 
B-1  Operations  Building,  6401  Security 
Boulevard,  Baltimore,  MD  21235,  (410) 
966-0512. 

SUPPLEMENTARY  INFORMATION:  Section 
1614(f)(2)  of  the  Social  Security  Act  (the 
Act)  requires  tha-,  for  purposes  of 
determining  eligibility  for  and  the 
amoimt  of  SSI  benefits,  the  income  and 
resources  of  a  child  under  age  18  be 
deemed  to  include  the  income  and 
resources  of  a  parent  (or  spouse  of  a 
parent]  who  is  living  in  the  same 
household  as  the  child,  except  to  the 
extent  determined  by  the  Secretary  to  be 
inequitable  imder  the  circumstances. 
Regulations  at  §  416.1160  through 
§  416.1169  explain  how  we  deem 
income  and  when  it  is  inequitable  to 
deem  part  or  all  of  that  income. 
Regulations  at  §  416.1202  through 
§  416.1204a  explain  how  we  deem 
resources. 

Section  8010(a)  of  PubUc  Law  101- 
239  amended  section  1614(f)(2)  of  the 
Act  to  provide  that  parental  income  and 
resources  shall  not  be  deemed  to  any 
child  under  age  18  who  is  disabled, 
received  SSI  benefits  under  section 
1611(e)(l)(l)(B)  while  in  an  institution 
described  in  that  section,  is  eligible  for 
medical  assistance  under  a  State  home 
care  plan  approved  by  the  Secretary 
under  the  provisions  of  section  1915(c) 
of  the  Act  or  authorized  under  section 
1902(e)(3),  and,  except  for  this  waiver  of 
deeming,  would  not  be  eligible  for  a 
Federal  SSI  benefit.  Section  8010(b) 
amended  section  1611(e)(1)(B)  of  the 
Act  to  include  eligible  children  as 
described  in  section  1614(f)(2)(B)  of  the 
Act,  among  those  eligible  for  the  SSI 
personal  needs  allowance.  These 
provisions  became  effective  June  1. 
1990. 

The  proposed  regulation  provides  that 
we  do  not  deem  parental  income  and 
resources  to  dis£&led  children  who: 

•  Previously  received  SSI  personal 
needs  allowance  benefits  while 
residents  of  a  medical  faciUty  for  which 
Medicaid  paid  more  than  fifty  percent  of 
the  cost  of  the  individual's  care; 

•  Are  eligible  for  medical  assistance 
under  Medicaid  State  home  care  plans 
approved  by  the  Secretary  under  the 
provisions  of  section  1915(c)  of  the  Act 
or  authorized  under  section  1902(e)(3); 
and 

•  Would  otherwise  be  ineligible  for  a 
Federal  SSI  l>eaefit  because  of  the 
deeming  of  their  parents'  income  and/or 
resources. 

The  proposed  regulation  also  provides 
that  children  for  whom  the  deeming 


rules  are  waived  may  be  eligible  to 
receive  an  SSI  benefit  up  to  the  personal 
needs  allowance  (currently  $30 
monthly),  plus  an  optional  State 
supplement  in  certain  States.  The 
optional  State  supplement  payable  to  a 
child  for  whom  the  deeming  rules  are 
waived  will  be  determifted  by-thfe  State 
and,  if  the  supplement  is  administered 
by  the  Federal  government,  set  out  in 
Federal/State  agreements. 

Further,  the  proposed  regulation 
states  that  in-kind  support  and 
maintenance  provided  by  a  child's 
parent(s),  which  we  do  not  count  when 
deeming  of  parental  income  appUes, 
also  will  not  count  when  deeming  of 
parental  income  is  waived  under  section 
1614(f)(2)  of  the  Act.  Otherwise,  the 
counting  of  such  in-kind  support  and 
maintenance  could  negate  the  beneficial 
effect  of  section  8010  of  Public  Law 
101-239. 

Finally,  the  proposed  regulation 
addresses  the  situation  of  children  who 
do  not  meet  the  criteria  for  waiver  of 
deeming  only  because  parental  income 
is  not  high  enough  to  make  them 
ineligible  for  SSI  benefits  but  is  high 
enough  to  result  in  an  SSI  payment  that 
is  less  than  the  amount  that  would  be 
payable  under  section  8010  of  PubUc 
Law  101-239.  Under  the  proposed 
regulation,  such  children  would  receive 
an  SSI  benefit  up  to  the  personal  needs 
allowance  plus  any  optional  State 
supplement.  Any  of  the  child's  own 
countable  income  would  then  be 
deducted  from  that  amount.  This  change 
is  being  made  under  the  Secretary's 
discretionary  deeming  authority  in 
section  1614tf)(2)(A)  of  the  Act  which 
allows  the  Secretary  to  determine  the 
extent  to  which  deeming  of  parental 
income  and  resources  is  inequitable 
under  the  circumstances.  This  change  is 
necessary  to  prevent  anomalies  from 
being  introduced  into  parent-to-child 
deeming. 

Regulatory  Procedures 

Executive  Order  No.  12291 

The  Secretary  has  determined  that 
this  is  not  a  major  rule  under  Executive 
Order  12291.  Therefore,  a  regulatory 
impact  analysis  is  not  required. 

Regulatory  Flexibility  Act 

We  certify  that  this  proposed 
regulation,  if  promulgated,  will  not  have 
a  significant  economic  impact  on  a 
substantial  number  of  small  entities 
because  it  will  affect  only  individuals 
and  States.  Therefore,  a  regulatory 
flexibihty  analysis  as  provided  in  PubUc 
Law  96-354,  the  Regulatorj-  Flexibility 
Act.  is  not  required. 
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Paperwork  Reduction  Act  of  1980 

This  proposed  regulation  imposes  no 
additional  reporting  and  recordkeeping 
requirements  necessitating  clearance  by 
the  Office  of  Management  and  Budget. 

(Catalog  of  Federal  Domestic  Assistance 
Program  No.  93.807,  Supplemental  Security 
Income  Program) 

List  of  Subjects  in  20  CFR  Part  416 

Administrative  practice  and 

Erocedure,  Aged,  Blind,  Disability 
snefits,  Public  assistance  programs, 
Supplemental  Security  Income  (SSI), 
Reporting  and  recordkeeping 
requirements. 

Dated:  April  23. 1993. 
Louia  D.  Enoff, 

Principal  Deputy  Commissioner  of  Social 
Security. 

Approved;  luly  1, 1993. 
Donna  E.  Shalala, 
Secretary  of  Health  and  Human  Services. 

Part  416  of  chapter  III  of  title  20  of  the 
Code  of  Federal  Regulations  is  proposed 
to  be  amended  as  follows: 

1.  The  authority  citation  for  subpart  D 
of  part  416  continues  to  read  as  follows: 

Authority:  Sees.  1102, 1611(a).  (b).  (c),  and 
(e),  1612. 1617,  and  1631  of  the  Social 
Security  Act;  42  U.S.C.  1302. 1382(a),  (b).  (c). 
and  (e).  1382a,  1382f,  and  1383. 

2.  New  §  416.415  is  added  to  read  as 
follows: 

1416.415    Amount  of  beneflta;  •llgibU 
indlvldMl  i*  disabled  child  undvr  age  18. 

(a)  If  you  are  a  disabled  child  under 
age  18  and  meet  the  conditions  in 

S  416.1165(i)  for  waiver  of  deeming, 
your  parents'  income  will  not  be 
deemed  to  you  and  your  benefit  rate 
will  be  $30  a  month. 

(b)  If  you  are  a  disabled  child  under 
age  18  and  do  not  meet  the  conditions 
in  §  416.1165(i)  only  because  your 
parents'  income  is  not  high  enough  to 
make  you  ineligible  for  SSI  but  deeming 
of  your  parents'  income  would  result  in 
an  SSI  benefit  less  than  the  amount 
payable  if  you  received  benefits  as  a 
child  under  §  416.1165(1),  your  benefit 
will  be  the  amount  payable  if  you 
received  benefits  as  a  child  under 
S416.1165(i). 

3.  The  authority  citation  for  subpart  K 
of  part  416  continues  to  read  as  follows: 

Authority:  Sees.  1102, 1602, 1611, 1612, 
1613, 1614(f),  1621,  and  1631  of  the  Social 
Security  Act;  42  U.S.C.  1302, 1381a,  1382. 
1382a.  1382b,  1382e(f},  1382J,  and  1383;  sec. 
211  of  Pub.  L  93-66.  87  SUt.  154. 

4.  Section  416.1148  is  revised  to  read 
as  follows: 


§416.1148    H  you  hava  both  in-4dnd 
aupport  and  malntonanca  and  Inconw  that 
la  daatnad  to  you. 

(a)  The  one-third  reduction  and 
deeming  of  income.  If  you  live  in  the 
household  of  your  spouse,  parent, 
essential  person,  or  sponsor  whose 
income  can  be  deemed  to  you,  or  the 
household  of  a  parent  whose  income  is 
not  deemed  to  you  because  of  the 
provisions  of  §  416.1165(i),  the  one- 
third  reduction  does  not  apply  to  you. 
The  rules  on  deeming  income  are  in 
§§  416.1160  through  416.1169. 
However,  if  you  live  in  another  person's 
household  as  described  in  §  416.1131, 
and  someone  whose  income  can  be 
deemed  to  you  lives  in  the  same 
household,  we  must  apply  both  the  one- 
third  reduction  and  the  deeming  rules  to 
you. 

(b)  The  presumed  value  rule  and 
deeming  of  income.  (1)  If  you  live  in  the 
same  household  with  someone  whose 
income  can  be  deemed  to  you 
(§§416.1160  through  416.1169),  or  with 
a  parent  whose  income  is  not  deemed  to 
you  because  of  the  provisions  of 
§416.1165(i),  any  food,  clothing,  or 
shelter  that  person  provides  is  not 
income  to  you.  However,  if  you  receive 
any  food,  clothing,  or  shelter  from 
another  source,  it  is  income  and  we 
value  it  under  the  presumed  value  rule 
(§416.1140).  We  also  apply  the  deeming 
rules. 

(2)  If  you  are  a  child  under  age  18 
who  hves  in  the  same  household  with 
an  ineligible  parent  whose  income  may 
be  deemed  to  you,  and  you  are 
temporarily  absent  from  the  household 
to  attend  school  (§  416.1167(b)),  any 
food,  clothing,  or  shelter  you  receive  at 
school  is  income  to  you  unless  your 
parent  purchases  it.  Unless  otherwise 
excluded,  we  value  this  income  under 
the  presxmied  value  rule  (§  416.1140). 
We  also  apply  the  deeming  rules  to  you 
(§416.1165). 

5.  In  §  416.1165.  the  introductory  text 
is  revised  and  a  new  paragraph  (i)  is 
added  to  read  as  follows: 

§416.1165    How  we  daom  Income  to  you 
from  your  Ineligible  paranta. 

If  you  are  a  child  Uving  with  your 
parents,  we  apply  the  deeming  rules  to 
you  through  the  month  in  which  you 
reach  age  18.  We  follow  the  rules  in 
paragraphs  (a)  through  (e)  of  this  section 
to  determine  your  eligibility.  To 
determine  your  benefit  amount,  we 
follow  the  rules  in  paragraph  (f)  of  this 
section.  The  rules  in  paragraph  (g)  of 
this  section  apply  to  changes  in  your 
family  situation.  Paragraph  (i)  of  this 
section  discusses  the  conditions  under 
which  we  vdll  not  deem  your  ineligible 


parents'  income  to  you  if  you  are  a 
disabled  child  living  with  your  parents. 

(i)  Disabled  child  under  age  18.  If  you 
are  a  disabled  child  imder  the  age  of  18 
living  with  your  parents,  we  will  not 
deem  your  parents'  income  to  you  if^ 

(1)  You  previously  received  a  reduced 
SSI  benefit  while  a  resident  of  a  medical 
facility  for  which  Medicaid  paid  more 
than  50  percent  of  the  cost  of  your  care; 

(2)  You  are  eligible  for  medical 
assistance  under  a  Medicaid  State  home 
care  plan  approved  by  the  Secretary 
under  the  provisions  of  section  1915(c) 
or  authorized  imder  section  1902(e)(3) 
of  the  Act,  and 

(3)  You  would  otherwise  be  ineligible 
for  a  Federal  SSI  benefit  because  of  the 
deeming  of  your  parents'  income  or 
resources. 

6.  The  authority  citation  of  subpart  L 
of  part  416  continues  to  read  as  follows: 

Authority:  Sees.  1102. 1602. 1611. 1612. 
1613. 1614(f).  1621.  and  1631  of  the  Social 
Security  Act;  42  U.S.C  1302. 1381a.  1382. 
1382a,  1382b.  1382c(f),  1382).  and  1383;  Sec 
211  of  Pub.  L.  93-66, 87  SUt  154. 

7.  In  §416.1202,  paragraph  (b)  is 
revised  to  read  as  follows: 

§  41 6.1 202    Deeming  of  reaourcea. 

•        •        •        •        • 

(b)  Child.  (1)  General.  In  the  case  of 
a  child  (as  defined  in  §  416.1856)  who 
is  under  age  18,  such  child's  resources 
shall  be  deemed  to  include  any 
resources,  not  otherwise  excluded  under 
this  subpart,  of  an  ineligible  parent  of 
such  child  (or  the  inehgible  spouse  of  a 
parent)  who  is  living  in  the  same 
household  (as  defined  in  §416.1851)  as 
such  child,  whether  or  not  available  to 
such  child,  to  the  extent  that  the 
resources  of  such  parent  (or  such  spouse 
of  a  parent)  exceed  the  resource  Umits 
described  in  §416.1205  except  as 
provided  in  paragraph  (b)(2)  of  this 
section.  (If  the  child  is  living  with  only 
one  parent,  the  resource  limit  for  an 
individual  applies.  If  the  child  is  living 
with  both  parents  (or  one  parent  and  his 
or  her  spouse),  the  resource  limit  for  an 
individual  and  spouse  applies.)  In 
addition  to  the  exclusions  listed  in 
§416.1210,  pension  funds  which  the 
ineligible  parent  or  spouse  of  a  parent 
may  have  are  also  excluded.  "Pension 
funds"  are  defined  in  paragraph  (a)  of 
this  section.  As  used  in  this  section,  the 
term  "parent"  means  the  natural  or 
adoptive  parent  of  a  child  and  "spouse 
of  a  parent"  means  the  spouse  (as 
defined  in  §  416.1806)  of  such  natural  or 
adoptive  parent. 

(2)  Disabled  child  under  age  1  a.  In  the 
case  of  a  disabled  child  under  age  18 
who  is  living  in  the  same  household 
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with  his  or  her  parents,  the  deeming 
provisions  of  paragraph  (b)(1)  of  this 
section  shall  not  apply  if  such  child — 

(i)  Previously  received  a  reduced  SSI 
benefit  while  a  resident  of  a  medical 
facility  for  which  Medicaid  paid  more 
than  50  percent  of  the  cost  of  the 
individual's  care; 

(ii)  Is  eligible  for  medical  assistance 
under  a  Medicaid  State  home  care  plan 
approved  by  the  Secretary  under  the 
provisions  of  section  1915(c)  or 
authorized  under  section  1902(e)(3)  of 
the  Act;  and 

(iii)  Would  otherwise  be  ineligible 
because  of  the  deeming  of  his  or  her 
parents'  resources  or  income. 

IFR  Doc.  93-23047  Filed  9-21-93;  8:45  am) 
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NATIONAL  ARCHrVES  AND  RECORDS 
ADMINISTRATION 

36CFRPart12S3 
RIN  3095-AA56 

NARA  Research  Room  Hours 

AGENCY:  National  Archives  and  Records 

Administration  (NARA). 

ACTION:  Notice  of  proposed  rulemaking. 

SUMMARY:  NARA  is  proposing  to  change 
the  hours  that  the  Central  Research 
J^oom,  the  Microfilm  Research  Room, 
and  the  Motion  Picture.  Sound  and 
Video  Research  Room  in  the  National 
Archives  Building  are  open  in  the 
evening,  beginning  December  13. 1993. 
We  are  proposing  that  these  research 
rooms  will  close  at  8  p.m.  instead  of  10 
p.m.,  Monday  through  Friday,  and  at  5 
p.m.  instead  of  5:15  p.m.  on  Saturday. 
This  proposed  rule  will  affect 
researchers  who  use  these  research 
rooms  in  the  late  evening.  NARA  is 
taking  this  action  so  that  resources  will 
be  available  for  staffing  the  research 
rooms  at  the  new  National  Archives  at 
College  Park  (Archives  II)  facility, 
beginning  in  January  1994. 
DATES:  Comments  on  the  rule  must  be 
submitted  by  November  8,  1993. 
ADDRESSES:  Submit  comments  to 
Director.  Policy  and  Program  Analysis 
Division  (NAA).  National  Archives  and 
Records  Administration,  Washington, 
DC  20408. 

FOR  FURTHER  INFORMATION  CONTACT: 
Mary  Ann  Hadyka  or  Nancv  Allard  on 
202-501-5110. 

SUPPLEMENTARY  INFORMATION:  While  the 
Central  and  Microfilm  Research  Rooms 
are  currently  open  until  10  p.m., 
Monday  through  Friday,  evening 
research  room  activity  peaks  between 


5:30  and  6:30  p.m.  and  steadily  declines 
thereafter.  In  a  recent  month  (June 
1993).  the  Microfibn  Research  Room 
showed  a  30%  decline  in  researchers 
after  8  p.m.  and  a  64%  decline  after  9 
p.m.  compared  with  the  number  of 
researchers  present  at  5  p.m.;  in  the 
Central  Research  Room  there  was  a  59% 
decline  after  8  p.m.  and  an  86%  decline 
after  9  p.m.  Evening  use  of  the  Motion 
Picture,  Sound  and  Video  Research 
Room,  while  Ughter  than  the  other  two 
research  rooms,  shows  a  similar 
decrease  in  use  after  8  p.m.  Closing  the 
research  rooms  15  minutes  earlier  on 
Saturdays  will  give  the  research  room 
staff  time  to  secure  the  rooms  before  the 
5:15  p.m.  official  closing  of  the  building. 

At  the  present  time,  only  these  three 
NARA  research  rooms  in  the 
Washington,  DC.  area  offer  evening 
hours.  NARA  intends  to  use  the 
resources  conserved  by  the  earlier 
closing  of  these  research  rooms  to  offer 
evening  and  Saturday  hours  in  the 
research  rooms  at  the  new  National 
Archives  at  College  Park  facility 
(Archives  II)  in  College  Park.  MD, 
beginning  in  January  1994.  This  will 
represent  a  considerable  expansion  in 
our  services  by  the  extension  of  evening 
and/or  Saturday  hours  for  records 
currently  served  in  the  Cartographic. 
Still  Pictures,  Electronic  Records,  and 
Nixon  Research  Rooms  which  do  not 
have  extended  hours,  and  records 
currently  served  in  the  Suitland 
Research  Room  in  the  Washington 
National  Records  Center  which  has 
extended  hours  only  on  Saturdays. 

A  notice  of  proposed  rulemaking 
addressing  changes  in  research  room 
procedures  in  NARA  research  rooms 
will  be  published  in  the  Federal 
Register  shortly.  NARA  also  intends  to 
publish  a  separate  notice  of  proposed 
rulemaking  for  the  Archives  II  facility, 
including  research  room  hours,  later 
this  fall. 

This  proposed  rule  is  not  a  major  rule 
for  the  purposes  of  Executive  Order 
12291  of  February  17,  1981.  As  required 
by  the  Regulatory  Flexibility  Act,  it  is 
hereby  certified  that  this  proposed  rule 
will  not  have  a  significant  impact  on 
small  entities. 

List  of  Subjects  in  36  CFR  Part  1253 

Archives  and  records. 

For  the  reasons  set  forth  in  the 
preamble,  NARA  proposes  to  amend 
chapter  XII  of  title  36,  Code  of  Federal 
Regulations,  as  follows: 

PART  1253— LOCATION  OF  RECORDS 
AND  HOURS  OF  USE 

1.  The  authority  citation  for  part  1253 
continues  to  read  as  follows: 


Authority;  44  U.S  C  2104(a). 

2.  Section  1253.1  is  revised  to  read  as 
follows: 

S  1253.1     National  ArchlvM  Building. 

The  National  Archives  Building  is 
located  at  seventh  Street  and 
Pennsylvania  Avenue  NW.,  Washington. 
DC  20408.  Hours:  For  the  Central 
Research  Room,  Microfilm  Research 
Room,  and  Motion  Picture,  Sound  and 
Video  Research  Room,  8:45  a.m.  to  8 
p.m.,  Monday  through  Friday;  8:45  a.m. 
to  5  p.m.  on  Saturday.  For  other 
research  rooms,  8:45  a.m.  to  5  p.m.. 
Monday  through  Friday. 

Dated:  August  27. 1993. 
Trudy  Huskamp  Peterson, 

Acting  Archivist  of  the  United  States 

[FR  Doc.  93-23146  Filed  9-21-93;  8:45  am] 

aiUJNG  CODE  7S1S-ei-W 


DEPARTMENT  OF  VETERANS 
AFFAIRS 

38  CFR  Part  36 

RIN  290(V-AG20 

Loan  Guaranty;  Revised  Definition  of 
Net  Value  and  Revised  Criteria  for  Pre- 
Foreclosure  Debt  Waivers 

AGENCY:  Department  of  Veterans  Affairs. 
ACTION:  Proposed  regulatory 
amendments. 

SUMMARY:  The  Department  of  Veterans 
Affairs  (VA)  is  proposing  to  amend  its 
Loan  Guaranty  regulations  to  revise  the 
definition  of  property  improvements  for 
purposes  of  determining  the  net  value  of 
a  foreclosed  property  and  to  clarify  VA's 
position  on  pre-foreclosure  debt  waivers 
for  liable  veterans  in  cases  involving 
transferee  defaults.  These  changes  will 
account  for  actual  property  appraisal 
procedures  and  will  clarify  agency 
policy  on  pre-foreclosure  debt  waiver. 
DATES:  Comments  must  be  received  on 
or  before  October  22, 1993.  VA  proposes 
to  make  these  regulatory  amendments 
effective  30  days  after  publication  of  the 
final  regulations. 

ADDRESSES:  Interested  persons  are 
invited  to  submit  WTitten  comments, 
suggestions  or  objections  regarding  this 
proposal  to  the  Secretary  of  Veterans 
Affairs  (271A),  Department  of  Veterans 
Affairs,  810  Vermont  Avenue  NW., 
Washington,  DC.  All  written  comments 
received  will  be  available  for  public 
inspection  in  room  170.  Veterans 
Services  Unit,  at  the  above  address 
between  the  hours  of  8  a.m.  and  4:30 

E.m.,  Monday  through  Friday  (except 
oUdays)  imtil  November  1, 1993. 


49252       Federal  Register  /  Vol.  58.  No.  182  /  Wednesday.  September  22,  1993  /  Proposed  Rules 


FOR  FURTHER  INFORMATION  CONTACT: 

Leonard  Levy,  Assistant  Director  for 
Loan  Management  (261),  Loan  Guaranty 
Service,  Veterans  Benefits 
Administration,  Department  of  Veterans 
Affairs,  810  Vermont  Avenue  NW., 
Washington,  DC  20420,  (202)  233-3668. 
SUPPLEMENTARY  INFORMATION:  VA  iS 
proposing  to  amend  its  Loan  Guaranty 
regulations  governing  the  formula  for 
determining  net  value  and  to  clarify 
VA's  position  with  regard  to  the 
approval  of  pre-foreclosure  debt  waivers 
for  liable  veterans  in  cases  involving 
transferee  defaults,  consistent  with  the 
Veterans  Benefits  Amendment  Act  of 
1989.  Public  Law  101-237.  An 
additional  technical  correction  would 
be  made  to  correct  a  reference  in  38  CFR 
36.4323. 

When  a  VA  guaranteed  loan  goes  into 
default  and  servicing  efforts  by  the 
holder  and  VA  fail,  the  holder  proceeds 
with  termination  of  the  loan.  The  rights 
and  duties  of  the  holder  and  VA  in 
connection  with  termination  of  the  loan 
and  disposition  of  the  property  are 
governed  by  38  CFR  36.4320.  In  most 
cases,  VA  establishes  a  maximum  price 
which  the  holder  may  bid  at  the  loan 
foreclosure  sale.  Establishment  of  such 
a  price,  known  as  the  "specified 
amount,"  occurs  when  it  is  determined 
that  the  net  value  of  the  real  property  to 
VA  exceeds  the  unguaranteed  portion  of 
the  indebtedness,  and  VA  can  reduce  its 
maximum  claim  liability  by  acquiring 
and  reselling  the  property.  If  the 
property  is  sold  to  a  holder  at  the 
foreclosure  sale  for  a  price  no  higher 
than  the  amoimt  specified  by  VA,  the 
holder  may  convey  the  property  to  VA 
in  return  for  payment  of  the  specified 
amount.  VA  also  pays  the  holder's  claim 
for  the  difference  between  the  price  paid 
for  the  property,  which  must  be  credited 
to  the  loan  indebtedness  by  the  holder, 
and  any  balance  remaining  on  the  loan, 
but  not  to  exceed  the  maximum  amount 
of  loan  guaranty.  In  this  manner.  VA 
may  acquire  the  loan  security  (the 
home)  and  reduce  its  claim  liability. 

The  formula  for  determining  whether 
VA  will  offer  the  lender  and  election  to 
convey  the  foreclosed  property  to  VA  is 
set  forth  at  38  CFR  36.4320.  A  key 
component  of  this  formula  is  the  "net 
value"  of  the  property,  as  defined  in  38 
CFR  36.4301.  Essentially,  "net  value"  is 
the  feir  market  value  of  the  property, 
minus  the  total  of  the  costs  the  Secretary 
estimates  would  be  incurred  by  the 
Government  resulting  from  the 
acquisition  and  disposition  of  the 
property  for  property  taxes, 
assessments,  liens,  property 
maintenance,  property  improvement, 
administration  and  resale. 


The  definition  of  net  value 
incorporates  and  defines  the  concept  of 
"property  improvement."  This 
definition  of  "property  improvement" 
was  written  at  a  time  when  the 
liquidation  appraisal  only  took  into 
account  the  cost  of  repairs  needed  to 
meet  Minimum  Property  Requirements 
(MPRs)  in  determining  "as  is"  value. 
Since  then,  appraisal  procedures  have 
been  refined  to  recognize  that  repairs  to 
the  property  njiay  have  a  contributory 
effect  on  value  which  is  not  identical 
with  their  cost  and  that  repairs  other 
than  those  necessary  to  meet  MPRs 
should  be  considered  in  determining 
value.  VA  proposes  to  amend  the 
regulatory  definition  of  property 
improvement  contained  within  the 
definition  of  "net  value."  in  38  CFR 
36.4301.  The  revised  definition  of 
property  improvement  includes  any 
repair  or  improvement  itemized  on  the 
liquidation  appraisal,  as  reviewed  by 
VA.  which  contributes  to  value  and/or 
is  required  to  meet  minimum  property 
requirements.  This  is  consistent  with 
current  appraisal  practices. 

A  second  change  to  38  CFR  36.4301 
is  also  proposed  which  would  simplify 
determination  of  the  percentage  to  be 
used  in  the  net  value  calculation 
Currently  38  CFR  36.4301  requires  use 
of  three  year's  average  property 
operation  and  sales  expenses  in  the 
formiila.  This  uimecessarily  complicates 
determination  of  the  percentage  to  be 
used  in  the  net  value  calculation.  It  also 
can  lead  to  determination  of  a 
percentage  which  is  not  truly  reflective 
of  current  costs  because  more  weight  is 
given  to  old  cost  data  than  to  VA's  most 
recent  experience.  Amendment  of  the 
formula  to  require  the  use  of  only  the 
most  recent  year's  data  will  improve  the 
accuracy  of  tbe  determination. 

VA  is  also  proposing  to  amend  38 
CFR  36.4323,  Concern  has  been 
expressed  by  some  field  stations  that 
current  regulatory  provisions  regarding 
pre-foreclosure  debt  waivers  do  not 
clearly  refiect  VA's  policy  of  approving 
pre-foreclosxire  waivers  for  liable 
veteran  borrowers  when  the  loan  default 
is  caused  by  a  transferee  owner.  This 
policy  is  based  in  part  on  provisions  of 
Public  Law  101-237.  the  Veterans 
Benefits  Amendments  of  1989,  which 
liberalized  the  rules  on  waiver  of 
veterans'  debts.  Public  Law  101-237 
amended  38  U.S.C.  5302  to  eliminate 
"material  fault"  as  a  bar  to  waiver  of 
veterans'  debts.  38  CFR  36.4323(e) 
would  be  amended  to  specifically 
provide  that  a  veteran  (K)ligor  may  be 
granted  a  pre-foreclos\ue  debt  waiver  in 
cases  where  the  loan  default  is  caused 
by  a  transfaree  owner,  provided  there 
are  no  indications  of  fraud. 


misrepresentation  or  bad  faith  on  the 
part  of  the  veteran  whose  debt  would  be 
waived.  An  additional  technical 
correction  would  be  made  to  a  reference 
at  §  36.4323(e)(4).  The  correct  reference 
is  to  subsections  (e)(1)  and  (e)(2),  rather 
than  to  subsections  (e)(2]  and  (e)(3). 

These  proposed  regulatory 
amendments  will  have  the  effect  of 
updating  and  clarifying  the  controHing 
regulations  to  reflect  current  procedures 
and  are  relatively  minor  in  nature. 
These  changes  will  not  have  a  major 
effect  on  veterans  or  other  program 
participants.  For  this  reason,  the 
Secretary  hereby  certifies  that  these 
proposed  regulations  will  not.  if 
promulgated,  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities  as  they  are 
defined  in  the  Regulatory  Flexibility 
Act.  title  5.  United  States  Code,  sections 
601-612.  Pursuant  to  5  U.S.C.  605(b), 
these  proposed  regulations  are  exempt 
from  the  initial  and  final  regulatory 
analysis  requirements  of  sections  603 
and  604. 

The  proposed  regulations  have  been 
reviewed  under  Executive  Order  12291. 
entitled  Federal  Regulations,  and  are  not 
considered  major  regulatory  changes  as 
defined  in  the  Executive  Order.  These 
regulations  will  not  impact  the  public  or 
private  sectors  as  major  rules.  Tliey  will 
not  have  an  annual  effect  on  the 
economy  of  $100  million  or  more  and 
will  not  cause  a  major  increase  in  costs 
or  prices  for  consumers,  individual 
industries,  govenunent  agencies,  or 
geographic  regions;  nor  will  they  have 
other  significant  adverse  effects  on 
competition,  employment,  investment, 
productivity,  innovation,  or  on  the 
ability  of  United  States-based 
enterprises  to  compete  with  foreign- 
based  enterprises  in  domestic  or  export 
markets. 

The  Catalog  of  Federal  Domestic 
Assistance  Program  nimibers  are  64.114 
and  64.118. 

List  of  Subjects  in  38  CFR  Part  36 

Condominiiuns,  Handicapped, 
Housing  loan  program — housing  and 
conmumity  development.  Manufactured 
homes.  Veterans. 

Approved:  July  6. 1993. 
JesM  Brown, 
Secretary  of  Veterans  Affairs. 

For  the  reasons  set  out  in  the 
preamble,  it  is  proposed  that  38  CFR 
part  36  be  amended  as  set  forth  below: 

PART  36— LOAN  GUARANTY 

1.  The  authority  citation  for  part  36, 
$§  36.43U0  through  36.4375,  continues 
to  read  as  follows: 
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Authority:  Sections  36.4300  through 
36.4375  issued  under  38  U.S.C  501(a). 

2.  In  §  36.4301,  the  definition  of  "Net 
Value"  is  amended  by  revising  the 
introductory  text,  paragraph  (3),  and  the 
undesignated  paragraph  following 
paragraph  (3)(ii)  to  read  as  follows: 

136.4301    Definitione. 

•  •        •        •        • 

Net  value.  The  fair  market  value  of 
.eal  property,  minus  the  total  of  the 
costs  the  Secretary  estimates  would  be 
incurred  by  VA  resulting  from  the 
acquisition  and  disposition  of  the 
property  for  property  taxes, 
assessments,  liens,  property 
maintenance,  property  improvement, 
administration,  and  resale.  For  purposes 
of  determination  of  net  value,  property 
improvement  is  defined  as  any  repair  or 
improvement  itemized  on  the 
liquidation  appraisal,  as  reviewed  by 
VA,  which  contributes  to  value  and/or 
is  required  to  meet  minimum  property 
requirements.  Costs  other  than  property 
improvement  vfill  be  estimated  as  a 
percentage  of  the  fair  market  value.  Each 
year  VA  will  review  the  average 
operating  expenses  incurred  for 
properties  acquired  under  §  36.4320  of 
this  part  which  were  sold  during  the 
preceding  fiscal  year  and  the  average 
administrative  cost  to  the  government 
associated  with  the  property 
management  activity.  The  cost  items 
reviewed  will  be: 

(1)  Property  operating  expenses. 

•  •  • 

(2)  Selling  expenses.  •  *   • 

(3)  Adniinistrative  costs.  An  estimate 
of  the  total  cost  for  VA  of  personnel 
compensation  and  overhead  (including 
all  travel,  transportation,  standards  level 
user  charges  (SLUG)  communication, 
utilities,  printing,  suppUes,  equipment, 
insurance  claims  and  other  services) 
associated  with  the  acquisition, 
management  and  disposition  of  property 
acquired  under  §  36.4320  of  this  part. 
The  average  administrative  costs  will  be 
determined  by: 

(i)  Dividing  the  salary  and  benefits 
costs  by  the  average  number  of 
properties  on  hand  and  adjusting  this 
figure  based  on  the  average  holding  time 
for  properties  sold  during  the  preceding 
fiscal  year;  then 

(ii)  Dividing  part  (i)  by  the  VBA  ratio 
of  personal  services  to  total  obligations. 

The  three  cost  averages  will  be  added 
and  the  sum  will  be  divided  by  the 
average  fair  market  value  at  the  time  of 
acquisition  for  properties  which  were 
sold  during  the  preceding  fiscal  year  to 
derive  the  percentage  to  be  used  in 
estimating  net  value.  (The  Secretary 
may,  when  determining  property 
management  costs,  group  properties  in 


incremental  value  brackets).  The 
calculation  of  net  value  will  be  based  on 
the  actual  costs  incurred  over  the  last 
year.  For  Fiscal  Year  1993,  the 
percentage  to  be  used  when  calculating 
net  value  will  be  14.16.  The  fiscal  year 
and  percentage  will  be  updated 
annually  through  a  notice  in  the  Federal 
Register. 

3.  Section  36.4323  is  amended  by 
re\'ising  paragraph  (e)(l)(v);  and  by 
adding  paragraph  (e)(l)(vi);  and  the  first 
sentence  in  paragraph  (e)(4)  is  revised  to 
read  as  follows: 

S  36.4323    Subrogation  and  indemnity. 

•        •        •        •        » 

(e)*  •  * 

(1)"  •  • 

(v)  In  consideration  for  a  release  of  the 
Secretary's  collection  rights  the  obligor 
completes,  or  VA  is  enabled  to 
authorize,  and  action  which  reduces  the 
Government's  claim  Uability  sufficiently 
to  offset  the  amount  of  the  anticipated 
indebtedness  which  would  otherwise  be 
established  pursuant  to  this  paragraph 
and  hkely  be  collectable  by  VA  after 
foreclosure  in  view  of  the  obligor's 
financial  situation;  such  actions  would 
include  termination  t)f  the  loan  by 
means  of  a  deed  in  lieu  of  foreclosure, 
private  sale  of  the  property  for  less  than 
the  indebtedness  with  a  reduced  claim 
paid  by  VA  for  the  balance  due  the  loan 
holder  or  enabUng  VA  to  authorize  the 
holder  to  elect  a  more  expeditious 
foreclosure  procedure  when  such  an 
election  would  result  in  the  legal  release 
of  the  obligor's  liabilitj';  or 

(vi)  The  obUgor  being  released  is  not 
the  current  title  holder  to  the  property 
and  there  are  no  indications  of  fraud, 
misrepresentation  or  bad  faith  on  the 
obligor's  part  in  obtaining  the  loan  or 
disposing  of  the  property  or  in 
connection  ^^th  the  loan  default. 


(4)  Determinations  made  under 
paragraphs  (e)(l}  and  (e)(2)  of  this 
section  are  intended  for  the  benefit  of 
the  Government  in  reducing  the  amount 
of  claim  payable  by  VA  and/ or  avoiding 
the  estabUshment  of  uncollectable  debts 
owing  to  the  United  States.  *  *  • 

(Authority:  38  U.S.C.  501,  3703(c)(1)) 

*         •         *         •         • 

(PR  Doc.  93-23156  Filed  9-21-93;  8:45  am] 
BILUNQ  CODE  «U(M)1-M 


38  CFR  Part  36 
RIN2900-AQ55 

Loan  Guaranty;  Increase  in  Attorney 
Fees 

AGENCY:  Department  of  Veterans  Affairs. 
ACTION:  Proposed  regulatory 
amendments. 

SUMMARY:  The  Department  of  Veterans 
Affairs  (VA)  is  proposing  to  amend  its 
loan  guaranty  regulations  to  increase 
from  $700  to  $850  the  maximum 
allowable  amount  VA  will  reimburse  a 
loan  holder  for  the  cost  of  trustee's  fees 
and  legal  services  incurred  by  the 
holder  in  liquidating  a  loan  guaranteed 
by  VA.  Increasing  the  maximimi 
allowable  amount  will  make  it  easier  for 
holders  to  retain  experienced  legal 
counsel  to  perform  required  foreclosures 
in  a  timely  mianner. 

DATES:  Comments  must  be  received  on 
or  before  October  22, 1993. 
ADDRESSES:  Interested  persons  are 
invited  to  submit  wntten  comments, 
suggestions  or  objections  regarding  this 
proposal  to  the  Secretary  of  Veterans 
Affairs,  810  Vermont  Avenue  NW., 
Washington.  DC  20420.  All  written 
comments  will  be  available  for  pubUc 
inspection  in  room  172,  Veterans 
Service  Unit,  at  the  above  address 
between  the  hours  of  8  a.m.  and  4:30 
p.m.,  Monday  through  Friday  (except 
holidays)  until  November  1, 1993. 
FOR  FURTHER  INFORMATION  CONTACT:  Mr. 
Leonard  Levy,  Assistant  Director  for 
Loan  Management  (261),  Loan  Guaranty 
Service,  Veterans  Benefits 
Administration,  Department  of  Veterans 
Affairs.  Washington.  DC  20420,  (202) 
233-3668. 

SUPPLEMENTARY  INFORMATION:  When  a 
VA  guaranteed  loan  is  foreclosed  and 
the  loan  holder  incurs  expenses  for 
trustee's  fees  and  legal  services  in 
connection  with  the  foreclosure,  VA 
will  reimburse  the  holder  for  these 
costs,  up  to  a  maximum  amount.  38  CFR 
36.4276(b)  and  36.4313(b)  were  last 
amended  August  17,  1988  to  increase 
from  $350  to  $700  the  maximum 
amount  VA  would  reimburse  a  loan 
holder  for  the  cost  of  trustee's  fees  and 
legal  services  allowable  on  claims  under 
guaranty.  Since  then  the  fees  generally 
charged  by  trustees  and  attorneys  for 
their  services  have  increased.  Most 
holders  are  reluctant  to  incur  expenses 
that  will  not  be  reimbursed  by  VA. 

The  proposed  fee  increased  lo  $850 
would  make  it  easier  for  holders  to 
retain  the  experienced  counsel  needed 
to  perform  the  required  foreclosures  m 
a  timely  manner.  It  would  also  bring 
VA's  maximum  amount  into  close 


49254       Federal  Register  /  Vol.  58.  No.  182  /  Wednesday,  September  22.  1993  /  Proposed  Rule* 


alignment  with  the  Federal  National 
Mortgage  Association's  (FNMA)  fee 
schedule,  which  is  considered  a  good 
indicator  of  custoniary  attorney  fees 
nationwide. 

The  Secretary  hereby  certifies  that  the 
proposed  regulatory  amendments  will 
not  have  a  significant  economic  impact 
on  a  substantial  number  of  small  entities 
as  they  are  defined  in  the  Regulatory 
Flexibility  Act.  5  U.S.C.  601-€12. 
Increasing  the  amount  VA  will 
reimburse  holders  for  trustee's  fees  and 
legal  services  will  make  it  easier  for 
holders  to  retain  experienced  legal 
counsel  to  perform  required 
foreclosures. 

The  Secretary  has  also  determined 
that  the  proposed  amendments  are  not 
a  "major  rule"  within  the  meaning  of 
Executive  Order  12291.  Federal 
Regulation.  They  will  not  have  an 
annual  effect  on  the  economy  of  $100 
million  or  more,  and  will  not  cause  a 
major  increase  in  costs  or  prices  for 
consumer  or  individual  industries,  nor 
will  they  have  other  significant  adverse 
effects  on  competition,  employment, 
investment,  productivity,  innovation,  or 
on  the  ability  of  United  States-based 
enterprises  to  compete  with  foreign- 
based  enterprises  in  domestic  or  export 
markets. 

The  Catalog  of  Federal  Domestic 
Assistance  Program  numbers  are  64.114 
and  64.119. 

List  of  Subjects  in  38  CTR  Part  36 

Condominiums,  Handicapped, 
Housing  Loan  program — housing  and 
commimity  development.  Manufactured 
homes.  Veterans. 

This  amendment  is  proposed  under 
the  authority  granted  the  Secretary  by 
sections  501(a)  and  3720(a)  of  title  38, 
United  States  Code. 

Approved:  August  2, 1993. 
JesM  Bro«ra, 
Secretary  of  Veterans  Affaitt. 

For  the  reasons  set  out  in  the 
preamble,  38  CFR  part  36,  is  proposed 
to  be  amended  as  set  forth  below. 

PART  36— LOAN  GUARANTY 

1.  The  authority  citation  for  part  36, 
§§  36.4201  through  36.4287.  continues 
to  read  as  follow: 

Autkority:  Sections  36.4201  through 
36.4287  Issued  under  38  U.S.Q  501(a),  3712. 

2.  In  §  36.4276(b)  the  undesignated 
text  at  the  end  of  paragraph  (b)  is 
removed  and  paragraph  36.4276(b)(5)  is 
revised  to  read  as  jfollows; 

i  96.4276    Advance*  and  ottier  chargae. 


(5)  Reasonable  amount  for  legal 
services  actually  performed  not  to 
exceed  10  percent  of  the  unpaid 
indebtedness  as  of  the  date  of  the  first 
uncured  defeult,  or  $850  whichever  is 
less.  In  no  event  may  the  combined  total 
of  the  amounts  claimed  for  trustee's  fees 
and  legal  services  (paragraphs  (b)  (4) 
and  (5)  of  this  section)  exceed  $850. 

3.  The  authority  citation  for  part  36, 
§§36.4300  through  36.4375.  continues 
to  read  as  follows: 

Authority:  Sections  36.4300  through 
36.4375  issued  under  38  U  S.C  SOl(a). 

4.  In  §  36.4313(b)  the  undesignated 
text  at  the  end  of  paragraph  (b)  is 
removed  and  paragraph  36.4313(b)(5)  is 
revised  to  read  as  follows: 

S  36.431 3    Advances  and  other  chargaa. 


(b)'  v 

(5)  Reasonable  amount  for  legal 
services  actually  performed  not  to 
exceed  10  percent  of  the  unpaid 
indebtedness  as  of  the  date  of  the  first 
uncured  default,  or  $850  whichever  is 
less.  In  no  event  may  the  combined  total 
of  the  amounts  claimed  for  trustee's  fees 
and  legal  services  (paragraphs  (b)  (4) 
and  (5)  of  this  section)  exceed  $850. 

(FR  Doc.  93-23157  Filed  9-21-93;  8  45  am) 
aiuwc  cooe  nao-oi-w 


ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Part  52 

PL  12-23-6659;  FRL-4733-3] 

Approval  and  Promulgation  of 
Implementation  Plan;  llllnola 

AGENCY:  Environmental  Protection 
Agency  (EPA). 
ACTION:  Proposed  rule. 

SUMMARY:  On  June  29, 1999.  EPA 
promulgated  a  Federal  Implementation 
Plan  (FIP)  which  contains  stationary 
source  volatile  organic  compound 
(VOC)  control  meastires  representing 
reasonable  available  control  technology 
(RACT)  for  emission  sources  located  in 
six  northeastern  Illinois  (Chicago  area) 
counties:  Cook.  DuPage,  Kane.  Lake. 
McHenry  and  Will.  EPA  also  took  final 
rulemaking  action  on  certain  VOC 
RACT  rules  previously  adopted  and 
submitted  by  the  State  of  Illinois  for 
inclusion  in  its  State  Implementation 
Plan  (SIP).  Included  in  EPA's  rules  was 
a  requirement  that  all  major  sources  be 
subject  to  control  measures.  On  August 
19. 1991,  Reynolds  requested  that  EPA 


reconsider  the  application  of  the  control 
measures  contained  in  the  FIP  to  its 
facility  in  McCook,  Illinois,  and  on 
October  17, 1991.  Reynolds  requested 
that  EPA  promulgate  site-specific  RACT 
limits  for  its  hot  and  cold  rolling  mills. 
EPA  has  agreed  to  reconsider  the  RACT 
control  requirements  for  Reynolds' 
aluminum  rolling  operations.  In 
addition,  as  a  result  of  EPA's 
reconsideration,  EPA  is  proposing  site- 
specific  RACT  control  requirements  foi 
Reynolds'  aluminum  rolling  operations. 

DATES:  Comments  on  this  proposed 
revision  to  the  Chicago  FIP  must  be 
received  by  October  22, 1993  at  the 
address  below.  A  public  hearing,  if 
requested,  will  be  held  in  Chicago, 
Illinois.  Requests  for  the  hearing  should 
be  submitted  to  Jay  Bortzer  by  October 
22, 1993  at  the  address  below. 

AD0RES8E8:Written  comments  on  this 
action  should  be  addressed  to  Jay 
Bortzer,  Chief,  Regulation  Development 
Section  (AR-18J),  U.S.  Environmental 
Protection  Agency.  Region  5.  77  West 
Jackson  Street,  Chicago,  Illinois  60604. 
Comments  should  be  strictly  limited  to 
the  subject  matter  of  this  action,  the 
scope  of  which  is  disctissed  below. 

For  information  on  the  hearing, 
interested  persons  may  call  Ms.  Hattie 
Geisler  at  (312)  886-3199.  Any  hearing 
will  be  strictly  limited  to  the  subject 
matter  of  this  action,  the  scope  of  which 
is  discussed  below. 

Docket:  Pursuant  to  section  307(d)(1) 
of  the  Clean  Air  Act  (CAA).  42  U.S.C 
7607(d)(1),  this  section  is  subject  to  the 
procedural  requirements  of  section 
307(d).  Therefore,  EPA  has  established  a 
public  docket  for  this  action,  A-92-67. 
which  is  available  for  public  inspection 
and  copying  between  8  a.m.  and  4  p.m.. 
Monday  through  Friday,  at  the 
following  addresses.  We  recommend 
that  you  contact  Steven  Rosenthal 
before  visiting  the  Chicago  location  and 
Jacqueline  Brown  before  visiting  the 
Washington  D.C.  location.  A  reasonable 
fee  may  be  charged  for  copying. 
U.S.  Environmental  Protection  Agency. 
Region  5,  Regulation  Development  Branch, 
18th  Floor,  Southwest,  77  West  Jackson 
Blvd.,  Chicago,  Illinois  60604. 
U.S.  EnviroDmental  Protection  Agency, 
Docket  No.  A-92-67,  Air  Docket  (LE-131), 
room  Ml  500,  Watenide  Mall,  401  M 
Street.  SW.,  Washington,  DC  20460,  (202) 
245-3639. 

FOR  RJRTHER  MfORMATION  CONTACT: 

Steven  Rosenthal,  Regulation 
Development  Branch,  EPA  Region  S, 
(312)  886-6052,  at  the  C3iicago  address 
indicated  ^x>ve. 


StJPPUEMBfTAflV 


IKtti 


.  sx 


Federal  Register  /  Vol.  58.  No.  182  /  Wednesday.  September  22,  1993  /  Proposed  Rules       49255 


I.  Background 

Part  D  of  the  CAA.  42  U.S.C.  7401  et 
seq.,  requires  that  states  adopt  rules  for 
major  non-control  Technique  Guideline 
(CTG) '  sources.  This  requirement  is 
discussed  in  the  April  4, 1979,  General 
Preamble  for  Proposed  Rulemaking  (44 
FR  20372).  On  July  21. 1988.  Illinois 
submitted  a  rule  which  covered  major 
(100  tons  per  year  or  more  of  VCX! 
emissions)  non-CTG  VCX:  sources.  This 
rule  was  disapproved  by  EPA  on  June 
29. 1990  (55  FR  26814).  primarily 
because  its  applicability  provisions 
were  inconsistent  with  EPA 
requirements.  Among  other  defects, 
Illinois'  non-CTG  rule  did  not  regulate 
the  rolling  operations  at  Reynolds' 
McCook  facility. 

On  April  1.  1987,  the  State  of 
Wisconsin  filed  a  complaint  in  the 
United  States  District  Court  for  the 
Eastern  District  of  Wisconsin  against 
EPA  and  sought  a  judgment  that  EPA, 
among  other  requested  actions,  be 
required  to  promulgate  revisions  to  the 
IlUnois  ozone  SIP  for  northeastern 
Illinois.  Wisconsin  v.  Reilly,  No.  87-C- 
0395.  E.D.  Wis. 

On  May  25. 1988.  EPA  released  a 
guidance  document  titled  "Issues 
Relating  to  VOC  Regulation  Cutpoints, 
Deficiencies,  and  Deviations"  (the  "Blue 
Book").  The  purpose  of  this  VOC 
guidance  document  was  to  identify 
deficiencies  which  must  be  removed 
from  existing  SIPS  and  disapproved  in 
any  proposed  SIPS.  This  document 
specifies  EPAs  non-CTG  RACT 
requirements. 

On  January  18. 1989.  the  District 
Court  in  Wisconsin  v.  flei77y  ordered 
that  EPA  promulgate  an  ozone 
implementation  plan  for  northeastern 
Illinois  within  14  months  of  the  date  of 
that  order.  On  September  22. 1989,  EPA 
and  the  States  of  Illinois  and  Wisconsin 
signed  a  settlement  agreement  in  an 
attempt  to  substitute  a  more  acceptable 
schedule  for  promulgation  of  a  plan  for 
the  control  of  ozone  in  the  Chicago  area. 
On  November  6. 1989.  the  District  Court 
vacated  its  prior  order  and  ordered  all 
further  proceedings  stayed,  pending  the 
performance  of  the  settlement 
agreement. 

The  settlement  agreement  calls  for  the 
use  of  a  more  sophisticated  air  quaHty 
model,  allows  more  time  for  EPA  to 
promulgate  a  FIP  using  the  model,  and 
requires  interim  emission  reductions 
while  the  modeling  study  is  being 


■  Control  tachniquas  guideline  documents  have 
been  prepared  by  EPA  to  assist  State*  in  defining 
RACT  for  the  control  of  VCX^  emissioos  from 
existing  sUtionary  touices.  Each  individual  CTG 
racommands  a  praaumptiva  norm  of  control 
considered  raasooably  available  to  a  spadfic  source 
category. 


performed.  The  interim  emission 
reductions  consist  of  Federal 
promulgation  of  required  VOM^  RACT 
rules  for  Illinois  to  remedy  deficiencies 
in  its  State  regulations, 

On  December  27.  1989.  EPA  proposed 
major  non-CTG  rules  consistent  with  its 
May  25. 1988.  VOC  guidance  (54  FR 
53080).  The  non-CTG  rules  proposed  for 
promulgation  by  EPA  covered  Reynolds' 
aluminum  rolling  operations.  On  June 
29. 1990.  EPA  took  final  action  to 
promulgate  major  non-CTG  rules.  55  FR 
26814. 

On  August  29. 1990.  Reynolds  filed  a 
petition  for  review  of  EPA 's  Jtme  29. 
1990.  rulemaking  in  the  United  States 
Court  of  Appeals  for  the  Seventh 
Circuit.  Nine  ether  parties  filed 
petitidhs  for  review,  which  were 
ultimately  consoUdated  by  the  Court  as 
Illinois  Environnjental  Regulatory 
Group  (••lERG")  et  al.  v.  ReiUy,  No.  90- 
2778. 

On  August  19. 1991,  Reynolds 
requested  that  EPA  reconsider  the  FTP 
rule  as  it  applies  to  its  aluminum  rolling 
operations  and  on  October  17,  1991, 
Reynolds  requested  the  adoption  of  site- 
specific  RACT  limits  for  its  hot  and  cold 
rolling  mills.  On  November  20. 1991. 
EPA  announced  its  intention  to 
reconsider  its  non-CTG  rules  as  they 
apply  to  Reynolds,  and  issued  a  three- 
month  stay  of  the  applicable  rule 
pending  reconsideration,  pursuant  to 
section  307(d)(7)(B)  of  the  Act,  42  U.S.C. 
7607(d)(7)(B).  56  FR  58501.  In  addiUon. 
on  November  20. 1991.  EPA  proposed  to 
extend  the  three-month  stay,  but  only  as 
long  as  necessary  to  complete 
reconsideration.  56  FR  58528.  On  June 
23.  1992.  EPA  extended  the  stay  beyond 
the  3-month  period,  for  as  long  as 
necessary  to  complete  reconsideration 
of  its  non-CTG  rules  for  Reynolds' 
aluminum  rolling  operations.  57  FR 
27935.  That  stay  indicated  that  when 
EPA  concludes  its  reconsideration,  it 
will  publish  its  decision  and  any  actions 
required  to  effectuate  that  decision  in 
the  Federal  Register. 

As  a  result  of  EPA's  decision  to 
reconsider  the  Federal  rules  as  applied 
to  Reynolds,  EPA  has  reviewed 
information  regarding  Reynolds'  rolling 
operations.  This  proposed  rule  presents 
a  discussion  of  this  analysis  and 
proposes  revised  RACT  rules  for 
Reynolds. 

n.  Analysis  of  RACT 

The  Chicago  FIP  specifies  a  general 
non-CTG  control  requirement  of  81 


» The  State  of  Illinois  uses  the  term  "VOM"  in  its 
regulations.  For  the  purposes  of  this  RACT  analysis. 
ttiis  term  is  considaKd  equivalent  to  EPA's  term 
"VOC" 


percent  overall  VOC  reduction  for  non- 
coating  sources.  This  control 
requirement,  which  would  apply  to 
Reynolds'  aluminum  rolling  operations, 
is  contained  in  40  CFR  52.741(x). 
Reynolds  has  provided  information  to 
EPA  which  documents  the  in  feasibility 
of  the  81  percent  control  requirement 
for  its  hot  and  cold  rolling  mills. 

Re>'nolds  initially  submitted 
inform^ation  in  support  of  site-specific 
RACT  control  requirements  for  its  hot 
and  cold  rolling  mills,  on  May  29, 1991. 
Additional  supporting  information  was 
sent  to  EPA  on  October  17, 1991.  March 
30,  1992,  and  May  15,  1992. 

A.  RACT  Demonstration  for  Cold 
Rolling  Operations 

The  following  process  modification 
and  treatment  technologies  were 
considered  as  part  of  the  RACT 
demonstration  for  the  cold  rolling 
operations  at  Reynolds  Metals 
Company's  McCook  Sheet  and  Plate 
Plant.  A  summary  of  its  conclusions  are 
presented  below. 

Lubrication  Selection  and 
Temperature  Control:  Severely 
hydrotreated  mineral  seal  oils  exhibit  a 
lower  vapor  pressure  than  any  other 
identified  rolling  oil  at  all  temperatures 
expected  to  be  approached  in  the  rolling 
process.  Thus,  severely  hydrotreated 
mineral  seal  oils  inherently  represent 
the  lowest  potential  VOC  emitting 
rolling  oil  available  to  the  McCook  cold 
rolling  mills. 

Mill  Hooding:  The  #7  mill  at  McCook 
already  is  equipped  with  a  hooding 
system.  Retrofit  of  the  #1  mill  with 
hoods  of  modem  design  would  be 
difficult.  Any  additional  hooding 
systems  or  modifications  to  current 
systems  at  McCook  are  useful  only 
when  coupled  with  one  of  the  treatment 
technologies  discussed  below. 

Thermal  Incineration:  Low  VOC  inlet 
concentration  and  the  potential  of  a  mill 
fire  deem  incineration  technology 
infeasibie  at  the  McCook  cold  roUing 
mills.  Also,  thermal  incinerators  are  not 
in  use  on  any  known  rolling  mill. 

The  total  capital  investment  for 
thermal  incineration  would  be 
$20,368,000.  Total  aimuaUzed  costs  for 
this  control  option  are  $4,529,000.  The 
cost  effectiveness  for  this  option  is 
approximately  $42,000  per  ton  of  VOC 
removed. 

Absorption:  Although  oil  absorption 
imits  are  demonstrated  technology  on 
new  rolling  mill  installations,  the 
potential  applicabihty  of  a  retrofit 
installation  to  an  existing  rolling  mill  is 
subject  to  many  site-specific  constraints 
due  to  the  extreme  size  of  the  control 
imits  and  the  complex  duct  work 
required  to  sufficiently  capture  the 
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fugitive  emissions.  Becaxise  of  the  age 
and  the  design  of  the  buildings  at  the 
McCook  plant,  installation  of  an  oil 
absorption  system  would  be  difBcult.  A 
structure  for  ductwork  and  auxiliary 
equipment  would  need  to  be 
constructed  adjacent  to  each  of  the 
existing  mills. 

The  total  capital  investment  for 
absorption  would  be  $27,105,000.  Total 
annualized  costs  for  this  control  option 
are  $5,135,000.  The  cost  effectiveness 
for  this  option  is  approximately  $47,000 
per  ton  of  VOC  removed. 

Adsorption:  This  technoloffv  is  not 
applicable  to  the  McCook  cold  rolling 
mills  as  a  result  of  rapid  fouling  from 
the  heavy  lubricant  compounds  used  in 
the  mill  and  an  inabihty  to  regenerate 
the  carbon  on-site  ther^y  requiring 
frequent  carbon  changes  and  the 
addition  of  fresh  carbon.  In  addition, 
there  are  several  inherent  design 
concerns  with  applying  carbon  units  to 
rolling  mill  emission  streams  including 
high  levels  of  aerosol  or  liquid 
entrainment,  desorption  problems,  and 
heel  removal. 

The  total  capital  investment  for 
carbon  adsorption  would  be 
$17,781,000.  Total  annualized  costs  for 
this  control  option  are  $4,941,000.  The 
cost  effectiveness  for  this  option  is 
approximately  $45,000  per  ton  of  VOC 
removed. 

Summary:  Application  of  thermal 
incineration,  oil  absorption,  and  carbon 
adsorption  technologies  to  the  McCook 
cold  rolling  mills  is  technologically 
and/or  economically  infioasible.  Thermal 
incineration  and  carbon  adsorption 
appear  technically  infeasible  for  the 
McCook  cold  rolling  mills.  High  capital 
and  operating  costs  make  thermal 
incineration,  oil  absorption,  and  carbon 
adsorption  infeasible.  The  age  and 
design  of  the  mills  makes  retrofitting  of 
the  available  control  technologies 
extremely  expensive. 

The  most  appropriate  control 
technology  for  the  McCook  cold  rolling 
mills  is  the  use  of  an  inherently  low 
emitting  rolling  fluid.  Of  the  fluids 
commercially  available,  the  use  of  a 
severely  hydrotreated  mineral  seal  oil 
will  result  in  the  greatest  degree  of 
emissions  reduction.  Additionally,  it  is 
important  that  temperatiu^s  be 
controlled  to  ensure  that  the  vapor 
pressure  exerted  by  the  system  does  not 
cause  excessive  VOC  emissions.  In  order 
to  maximize  VOC  emission  reductions 
and  ensxire  maximum  sensible  heat 
capacity  of  the  system,  RACT  should 
reason^ly  require  that  sump  oil 
temperatxires  be  maintained  at  150 
degrees  F. 


B.RACT  Demonstration  for  Hot  Rolling 
Operations 

The  following  process  modification 
and  treatment  teomologies  were 
considered  as  part  of  the  RACT 
demonstration  for  the  hot  rolling 
operations  at  Reynolds  Metals 
Company's  McC!ook  Sheet  and  Plate 
Plant.  A  summary  of  its  findings  are 
presented  below. 

Emulsion  Selection:  This  option 
consists  of  the  use  of  a  water-oased 
emulsion  with  a  maximum  temperature 
of  the  emulsion,  as  applied,  of  200 
degrees  P.  Maximizing  the  use  of  water, 
instead  of  oil.  to  achieve  cooling  of  the 
metal,  reduces  the  potential  for  oil 
vaporization.  Reynolds  claims  that  the 
oil  content  of  the  emulsion  (1  to  15 

Eercent)  currently  used  at  the  McCook 
ot  mills  cannot  be  further  reduced 
without  creating  operational  problems 
and  reducing  product  quality  at  the 
facility.  For  example,  the  aluminum 
sheet  and  rolls  could  weld  t^ether. 

Thermal  Incineration:  Thermal 
incinerators  are  not  in  use  on  any 
known  rolling  mill.  This  technology 
could  not  be  applied  to  hot  rolling  mills 
due  to  discontinuous  emissions  of  VOC, 
the  resulting  low  average  VOC 
concentrations,  and  the  high  humidity 
of  the  inlet  gas. 

Oil  Absorption:  Although  oil 
absorption  units  are  demonstrated 
technology  on  new  cold  rolling  mill 
installations,  thev  have  not  been 
modified  to  handle  water-based 
emulsions  and  have  therefore  never 
been  used  at  a  hot  rolling  mill  to  control 
VOC  emissions.  Oil  absorption 
equipment  is  not  commeiciallv 
avaiuble  anywhere  in  the  world  for  a 
hot  mill.  This  is  because  emulsions  used 
in  hot  rolling  operations  are  not  suitable 
for  current  oil  absorption  technology. 

Carbon  Adsorption:  Carbon 
adsorption  has  never  been  used  at  a  hot 
rolling  mill  to  control  VOC  emissions. 
This  technolo^  is  not  applicable  to  the 
McCook  hot  rdfling  mills  due  to  the 
moisture  content  of  the  gas  stream, 
which  would  result  in  continual 
desorption  of  VOCs. 

Summary:  Apphcation  of  thermal 
incineration,  oil  absorption,  or  carbon 
adsorption  technologies  or  installation 
of  a  hooding  system  to  the  McCook  hot 
rolling  mills  appears  to  be  infeasible. 
RACT  for  the  McCook  hot  rolling  milla 
is  the  application  of  a  water-based 
emulsion  with  a  maximum  temperature 
of  the  emulsion,  as  applied,  of  200 
degrees  F. 

C.  ilACT  at  Other  Aluminum  Rolling 
Mills 

On  August  20. 1990  (55  FR  33904). 
EPA  approved  a  major  non-CTG  RACT 


requirement  for  the  aluminum  rolling 
milla  at  the  Reynolds  Metal-Foil  Plant  in 
Richmond.  Virginia,  an  ozone 
nonattainment  area.  RACT  in  that  case 
consists  of  lubricant  substitution  (use  of 
a  less  volatile  lubricant)  and  the 
requirement  that  the  lubricant 
temperattire  be  controlled  and 
maintained  at  or  below  ISO^'F. 

nL  Specific  RACT  Control 
Requirements  and  Test  Methods 

A.  Cold  Rolling  Mills 

RACT  for  the  alimiinum  sheet  cold 
rolling  mills  Nos.  1  and  7  at  the  McCook 
Sheet  k  Plate  plant  is  the  use  of  a 
severely  hydrotreated  mineral  seal  oil 
(rolling  lubricant)  and  a  maximum  inlet 
sump  rolling  lubricant  temperatiue  of 
150°F.  Compliance  shall  be 
demonstrated  by  a  monthly  distillation 
range  analysis  of  a  grab  rolling  lubricant 
sample  from  each  operating  mill  and 
daily  rolling  lubricant  temperature 
readUngs  In  the  inlet  sump  feeding  each 
miU. 

All  incoming  shipments  of  mineral 
seal  oil  for  the  Nos.  1  and  7  cold  mills 
must  be  sampled  and  each  sample  must 
undergo  a  distillation  range  test  using 
ASTM  method  D86-90.  "Standard  Test 
Method  for  Distillation  of  Petroleum 
Products."  The  initial  and  final  boiling 
points  of  the  mineral  seal  oil  must  be 
between  460"F  and  esS'F.  Also,  for  the 
cold  mills,  samples  of  the  as-applied 
lubricants  must  be  taken  on  a  monthly 
basis  to  verify,  using  ASTM  method 
D86-90,  that  the  boiling  points  are 
between  460^  and  635''F. 

B.  Hot  Rolling  Milk 

RACT  for  the  aluminum  sheet  and 
plate  hot  rolling  mills,  120  inch,  96 
inch.  80  inch  and  145  inch  mills,  at  the 
McCook  Sheet  k  Plate  plant  is  the  use 
of  an  oil/water  emulsion  (rolling 
lubricant)  not  to  exceed  15%  by  vreight 
of  petroleum-based  oil  and  additives 
and  a  maximum  inlet  sump  rolling 
lubricant  temperature  of  200''F. 
Compliance  shall  be  demonstrated  by  a 
monthly  analysis  of  a  grab  rolling 
lubricant  sample  from  each  operating 
mill  and  daily  temperature  readings  in 
the  inlet  sump  feeding  each  mill. 

The  lubricants  at  each  hot  mill  must 
be  sampled  and  tasted,  for  the 
percentage  of  oil  and  water,  on  a 
monthly  basis.  ASTM  Method  095-83 
(Reapproved  1990).  "Standard  Test 
Method  For  Water  in  Petroleum 
Products  and  Bituminous  Materials  by 
Distillation",  shall  be  used  to  determine 
the  percent  by  weight  of  petroleum- 
based  oil  and  additives. 
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C.  Coolant  Temperature  Monitoring 

Coolant  temperatures  shall  be 
monitored  at  all  of  the  rolling  mills  by 
use  of  thermocouple  probes  and  chart 
recorders.  The  probes  sense  the  coolant 
temperatures  at  the  supply  side  to  the 
mills. 

D.  Recordkeeping 

All  distillation  test  results  for  cold 
mill  lubricants,  all  percent  oil  test 
results  for  hot  mill  lubricants,  all 
coolant  temperature  recording  charts, 
and  all  oil/water  emulsion  formulation 
records  shall  be  kept  on  Ble,  and  be 
available  for  inspection  by  EPA,  for 
three  years. 

rv.  Compliance  Date 

A  compliance  date  of  four  months 
from  promulgation  is  proposed  so  that 
Reynolds  has  adequate  time  to  comply 
with  revised  recordkeeping 
requirements. 

V.  Summary  and  Conclusions 

.  Through  today's  notice,  site-specific 
RACT  requirements,  revised 
recordkeeping  requirements,  and 
revised  test  methods  are  proposed  for 
Reynold's  aluminum  rolling  mills.  The 
use  of  lower  VCX^  emitting  lubricants 
and  lubricant  temperature  control  has 
been  previously  approved  by  EPA  as 
RACT  for  another  aluminum  rolling 
mill.  Compliance  with  the  revised 
emission  limits  and  recordkeeping 
requirements  must  be  achieved  four 
months  from  EPA's  final  promulgation 
of  these  rules. 

EPA  is  taking  this  action  pursuant  to 
its  authority  imder  section  110(k)(6)  of 
the  Act  to  correct  through  rulemaking 
any  plan  or  plan  revision.^  EPA  is 
interpreting  this  provision  to  authorize 
the  Agency  to  make  corrections  to  a 
promulgated  regulation  when  it  is 
shown  to  EPA's  satisfaction  that  the 
information  made  available  to  the 
Agency  at  the  time  of  promulgation  is 
subsequently  demonstrated  to  have  been 
clearly  inadequate,  and  other 


3  Sinca  EPA  is  taking  this  action  purstiant  to 
section  110(kK6).  EPA  believa*  that  section  193  of 
the  Act  (the  savings  clause)  is  inapplicable.  By  its 
tenns,  section  110(k](ej  does  not  require  any 
additional  submission  or  evidence.  Section  193 
require*  an  assurance  of  equivalency  for  any 
revision.  In  order  to  provide  for  equivalency,  the 
State  would  need  to  provide  for  compensating 
reductions.  EPA  believes  that  this  conflict  should 
be  resolved  concluding  that  section  110(k)(e)  is  not 
constrained  by  the  savings  clause  requirement  of 
equivalent  reductions.  EPA  believes  that  the  state 
and  the  sources  within  the  state  should  not  have  to 
bear  the  burden  of  additional  reductions  where  EPA 
lacked  important  site-specific  information  at  the 
time  of  an  Inibal  promulgation.  This  is  particularly 
true  in  the  case  of  FIPs.  wfaara  EPA  takes  the  lead 
in  developing  the  ragulatians  and  is  not  merely 
acting  on  state-submitted  regulations. 


information  persuasively  supports  a 
change  in  the  regulation.  See  57  FR 
6762  at  6763  (Noven-ber  30. 1992).  In 
this  case,  the  information  made 
available  to  EPA  during  the  rulemaking 
for  Reynolds  was  clearly  inadequate  for 
the  development  of  a  Mte-specinc  RACT 
determination.* 

Public  comment  is  solicited  on  this 
proposal  for  Reynolds.  PubUc  comments 
received  by  the  date  shown  above  will 
be  considered  in  the  development  of 
EPA's  final  rule. 

Under  the  Regulatory  Flexibility  Act. 
5  U.S.C.  600  et  seq.,  EPA  must  prepare 
a  regulatory  flexibility  analysis 
assessing  the  impact  of  any  proposed  or 
final  rule  on  small  e.ntities.  5  U.S.C.  603 
and  604.  Alternative  y.  5PA  may  certify 
that  the  rule  will  not  have  a  significant 
impact  on  a  substantial  number  of  small 
entities.  Small  entities  include  small 
businesses,  sm.all  not-for-profit 
enterprises,  and  government  entities 
with  jurisdiction  over  populations  of 
less  than  50,000. 

This  action  involves  only  one  source, 
Reynolds  Metals  Company.  (Reynolds  is 
not  a  small  entity.)  Therefore,  EPA 
certifies  that  this  RACT  promulgation 
does  not  have  a  significant  impact  on  a 
substantial  number  cf  small  entities. 

Under  Executive  Crder  12291,  today's 
action  is  not  "Major.  "  It  has  been 
submitted' to  the  Office  of  Management 
and  Budget  (0MB)  for  review. 

List  of  Subjects  in  4C  CFR  Part  52 

Air  pollution  control.  Carbon 
monoxide.  Environmental  protection. 
Hydrocarbons,  Ozone,  Volatile  organic 
compounds. 

Dated:  September  14  1993. 
Carol  M.  Browner, 
Administrator. 

For  reasons  set  out  in  the  preamble, 
it  is  proposed  that  part  52,  chapter  I, 
title  40  of  the  Code  of  Federal 
Regulations  be  amended  as  follows: 

PART  52-{AMENDED] 

1.  The  authority  citation  for  part  52 
continues  to  read  as  follows: 

Anthorhy:  42  U.S.C.  7401-7671q. 
'  Subpart  0-4lllnol« 

2.  Section  52.741  is  amended  by 
adding  a  new  paragraph  (x}(7)  to  read  as 
follows: 

S  52.741    Control  •tratagy:  Ozone  control 
mMtiwM  for  Cook,  Duf^tgo,  Kano,  Lain, 
McHanry,  and  Wil  Countiaa. 


*  As  diacusaed  earlier.  ETA  was  required  to 
promulgate  the  )une  29. 1930  FIP  regulations  under 
the  tight  timeframe  orderec  by  the  Court  in 
Wisconsin  v.  Reilly. 


(x)*  •  • 

(7)  The  control,  recordkeeping,  and 
monitoring  requirements  in  this 
paragraph  apply  to  the  aluminum 
rolling  mills  at  the  Rey-nolds  Metals 
Company's  McCook  Sheet  &  Plate  Plant 
in  McCook,  Illinois  (Cook  Coimty) 
instead  of  the  control  requirements  and 
test  methods  in  the  other  parts  of 
paragraph  (x)  of  this  section,  and  the 
recordkeeping  requirements  in 
paragraph  (y)  of  this  section.  All  of  the 
following  requirements  must  be  met  by 
Reynolds  on  and  after  [insert  date  4 
months  after  date  of  pubUcation  of  the 
final  notice  in  the  Federal  Register]. 

(i)  A  severely  hydrotreated  mineral 
seal  oil  shall  be  the  only  lubricant  used 
at  Reynolds'  aluminum  sheet  cold 
rolling  mills  numbers  1  and  7.  The 
initial  and  final  boiUng  points  of  the 
lubricant  must  be  between  460°F  and 
635''F  to  be  considered  a  severely 
hydrotreated  mineral  seal  oil.  All 
incoming  shipments  of  mineral  seal  oil 
for  the  number  1  and  7  mills  must  be 
sampled  and  each  sample  must  imdergo 
a  distillation  range  test  to  determine  the 
initial  and  final  boiling  points  using 
ASTM  method  D86-90.  A  grab  rolling 
lubricant  sample  shall  be  taken  from 
each  operating  mill  on  a  monthly  basis 
and  each  sample  must  undergo  a 
distillation  range  test,  to  determine  the 
initial  and  final  boiling  points,  using 
ASTM  method  D86-90. 

(ii)  An  oil/water  emulsion,  with  no 
more  than  15  percent  by  weight  of 
petroleum-based  oil  and  additives,  shall 
be  the  only  lubricant  used  at  Reynolds' 
aluminum  sheet  and  plate  hot  rolling 
mills,  120  inch,  96  inch,  80  inch,  and 
145  inch  mills.  A  grab  rolling  lubricant 
sample  shall  be  taken  from  each 
operating  mill  on  a  monthly  basis  and 
each  sample  shall  be  tested  for  the 
percent  by  weight  of  petroleum-based 
oil  and  additives  by  ASTM  method 
D95-83. 

(iii)  The  inlet  sump  rolling  lubricant 
temperature  for  aluminum  sheet  cold 
rolling  mills  nimibers  1  and  7  shall  not 
exceed  150''F.  The  inlet  sump  rolling 
lubricant  temperatiue  for  the  alimiinum 
sheet  and  plate  hot  rolling  mills,  120 
inch,  96  inch,  80  inch,  and  145  inch 
mills  shall  not  exceed  200°F.  Coolant 
temperatures  shall  be  monitored  at  all 
the  rolling  mills  by  use  of  thermocouple 
probes  and  chart  recorders. 

(iv)  All  distillation  test  results  for  cold 
mill  lubricants,  all  percent  oil  test 
results  for  hot  mill  lubricants,  all 
coolant  temperature  recording  charts, 
and  all  oil/water  emulsion  formulation 
records,  shall  be  kept  on  file,  and  be 
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available  for  inspection  by  EPA,  for 
three  years. 

|FR  Doc.  93-23070  Filed  9-21-93;  845  ami 
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40  CFR  Pan  52 

[IL  16-3-5817;  FRL-4698-7] 

Approval  and  Promulgation  of 
Implementation  Plan;  lllinola 

AGENCY:  Environmental  Protection 

Agency. 

ACTION:  Proposal  rule. 

SUMMARY:  On  September  11,  1991,  and 
March  15,  1993,  the  Illinois 
Environmental  Protection  Agency 
(EEPA)  submitted  to  the  United  States 
Environmental  Protection  Agency 
(USEPA)  volatile  organic  compound 
(VOC)  rules,  for  the  Chicago  and  East  St. 
Louis  ozone  nonattainment  areas,  as 
proposed  revisions  to  Illinois'  State 
Implementation  Plan  (SIP)  for  ozone. 
These  rules  have  been  submitted  to 
USEPA  to  correct  the  deficiencies  in 
Illinois'  VOC  SIP  that  were  identified  in 
USEPA's  May  1988  26.  and  June  17. 
1988,  letters  notifying  Illinois  that 
Illinois'  ozone  SIP  was  substantially 
inadequate.  These  rules  also  expand  the 
geographic  applicability  of  Illinois'  VOC 
rules  to  all  the  State's  nonattainment 
areas.  These  proposed  revisions  are 
being  parallel  processed  because  the 
rules  submitted  on  March  15, 1993, 
have  been  submitted  to.  but  not  as  yet 
adopted  by.  the  Illinois  Pollution 
Control  Board  (IPCB).  In  this  proposed 
rule.  USEPA  is  proposing  to  approve 
these  rules,  provided  that  Ilhnois  makes 
certain  clarifications.  If  Illinois  does  not 
adopt  and  submit  these  rules  to  USEPA, 
USEPA  will  repropose  action  based 
upon  the  September  11. 1991.  submittal. 

DATES:  Comments  on  this  revision  and 
on  the  proposed  USEPA  action  must  be 
received  by  October  22, 1993. 
ADDRESSES:  Written  comments  shall  be 
sent  to:  J.  Elmer  Bortzer,  Chief, 
Regulation  Development  Section, 
Regulation  Development  Branch  (AR- 
18]),  U.S.  Environmental  Protection 
Agency,  77  West  Jackson  Boulevard, 
Chicago.  Illinois,  60604. 

Copies  of  the  SIP  revision  request  are 
available  for  inspection  at  the  following 
address:  (It  is  recommended  that  you 
telephone  Steven  Rosenthal  at  (312) 
886-6052.  before  visiting  the  Region  5 
office.)  U.S.  Environmental  Protection 
Agency.  Region  5,  Air  and  Radiation 
Division,  77  West  Jackson  Boulevard. 
Chicago,  IHinois.  60604. 
FOR  FURTHER  INFORMATION  CONTACT: 


Steven  Rosenthal.  Regulation 
Development  Branch  (AR-18J)  U.S. 
Environmental  Protection  Agency,  77 
West  Jackson  Boulevard,  Chicago, 
Illinois,  60604.  (312)  886-6052. 

SUPPI.EMENTARY  INFORMATION: 
Background 

Under  section  107  of  the  CAA,  as 
amended  in  1977,  USEPA  designated 
certain  areas  in  each  State  as  not 
attaining  the  National  Ambient  Air 
Quality  Standards  (NAAQS)  for  ozone. 
For  these  areas,  section  172(a)  of  the 
CAA  required  that  the  State  revise  its 
SIP  to  provide  for  attaining  the  primary 
NAAQS  as  expeditiously  as  practicable, 
but  not  later  than  December  31, 1982.* ' 
part  D  allowed  USEPA.  though,  the 
grant  extensions  to  as  late  as  December 
31,  1987,  to  those  States  that  could  not 
demonstrate  attainment  of  the  ozone 
standard  by  December  31, 1982,  if 
certain  conditions  were  met  by  the  State 
in  revising  its  SIP.  Illinois  requested, 
and  received,  an  extension  to  December 
31, 1987,  for  attaining  the  ozone 
NAAQS  for  the  Chicago  and  East  St. 
Louis  ozone  nonattainment  areas. 
Section  172  (b)  and  (c)  of  the  Act,  as 
amended  in  1977,  require  that  for 
stationary  sources,  an  approvable  SIP 
must  include  legally  enforceable 
requirements  reflecting  the  application 
of  reasonably  available  control 
technology  (RACT).2 

On  February  21. 1980  (45  FR  11472), 
USEPA  approved  Illinois'  RACT 1  (or 


<  The  requiremenU  for  an  approval  SIP  are 
described  in  a  "General  Preamble"  for  pari  D 
rulemaking  published  at  44  FR  20372  (April  4, 
1979).  44  FR  38583  (July  2.  1979).  44  FR  50371 
(August  28. 1979),  44  FR  53761  (September  17, 
1979),  and  44  FR  67182  (November  23, 1979).  On 
January  22. 1981,  (46  FR  7182).  USEPA  published 
guidance  for  the  development  of  1982  ozone  SIPS 
in  "State  Implementation  Plans:  Approval  of  1982 
Ozone  and  Carbon  Monoxide  Plan  fievisions  for 
Areas  Needing  an  Attainment  Date  Extension." 

>  A  definition  of  RACT  is  contained  in  a 
December  9.  1976,  memorandum  from  Roger 
Strelow,  former  Assistant  Administrator  of  Air  and 
Waste  Management  and  is  cited  in  a  General 
Preamble-Supplement  on  Control  Technique 
Guidelines  (CTGs),  published  at  44  FR  S3761, 
53762  (September  17, 1979)  RACT  is  defined  as  the 
lowest  emission  limitation  that  a  particular  source 
is  capable  of  meeting  by  the  application  of  control 
technology  that  is  reasonably  available,  considering 
technological  and  economic  feasibility. 

The  USEPA  published  CTGs  in  order  to  assist  the 
States  in  determining  RACT.  Tne  CTGs  provide 
information  on  available  air  pollution  control 
techniques  and  provide  recommendations  on  what 
the  USEPA  considers  the  "presumptive  norm"  for 
RACT  The  Group  1  CTGs  were  issued  in  1977.  the 
Group  n  CTGs  were  issued  in  1978,  and  the  Group 
ni  CTGf  were  issued  between  1982  and  1964. 

All  other  tource*  which  are  not  covered  by  Group 
I,  n,  or  ni  CTGs  are  referred  to  as  "non-CTG" 
sources.  "Non^TG  major  source*"  are  sources 
which  have  the  potential  to  emit  more  than  100 
tons  of  VOC  per  year  and  for  which  a  CTG  has  not 
been  published. 


Group  I)  rules.  These  rules,  (which 
applied  statewide)  all  contained  in  State 
Rule  205  (Organic  Material  Emission 
Standards  and  Limitations)  consisted  of 
the  following  subsections: 

(a)  Storage, 

(b)  Loading 

(c)  Organic  Material- Water 
Separation, 

(d)  Pumps, 

(e)  Architectural  Coatings, 

(f)  Use  of  Organic  Material, 

(g)  Waste  Gas  Disposal, 

(h)  Emissions  During  Clean-up 
Operations  and  Organic  Material 
Disposal, 

(i)  Testing  Method  for  Determination 
of  Emissions  of  Organic  Material, 

(j)  Compliance  Dates, 

(k)  Solvent  cleaning, 

(1)  Petroleum  Refineries, 

(m)  Compliance  Schedules, 

(n)  Surface  Coating, 

(o)  Bulk  Gasoline  Plants,  Bulk 
Gasoline  Terminals,  and  Petroleum 
Liquid  Storage  Tanks, 

(p)  Gasoline  Dispensing  Facility, 

(q)  Cutback  Asphalt,  and 

(r)  Operation  of  Oil  Fired  and  Natural 
Gas  Afterburners. 

On  November  21,  1987  (52  FR  45333), 
USEPA  approved  a  portion  of  Illinois' 
RACT  n  (or  Group  II)  rules.  The 
approved  rules,  (which  applied 
statewide)  also  all  contained  in  State 
Rule  205,  consisted  of  the  following 
subsections: 

(s)  Petroleum  Refineries, 

(t)  Manufacture  of  Pneumatic  Rubber 
Tires,  and 

(u)  Dry  cleaning. 

Since  then,  Illinois  has  recodified  its 
VOC  rules,  from  Rule  205  into  section 
215.  Certain  modifications  were  also 
made  in  the  process  of  recodification. 

On  May  26, 1988,  Valdas  V. 
Adamkus,  Regional  Administrator. 
USEPA,  Region  5,  notified  former 
Governor  James  R.  Thompson,  pursuant 
to  section  110(a)(2)(H)  of  the 
preamended  CAA,  that  the  Illinois  SIP 
was  substantially  inadequate  to  achieve 
the  NAAQS  of  ozone  in  parts  of  Illinois. 
This  letter  to  the  Governor  fiuther  stated 
that  Illinois  was  required  under  the  Act, 
as  amended  in  1977,  to  correct  the 
deficiencies  and  inconsistencies  in  its 
existing  VOC  regulations.  A  June  17, 
1988,  SIP  call  follow-up  letter  to  lEPA 
identified  the  deficiencies  and 
inconsistencies  in  Illinois'  existing  VOC 
stationary  source  RACT  regulations  that 
has  been  previously  approved  by 
USEPA.  This  letter  also  referred  to 
required  VOC  regulations  that  had  been 
submitted  by  Illinois  to  USEPA  and  that 
were  undergoing  USEPA  review. 
USEPA  published  an  information  notice 
of  September  7, 1988,  (53  FR  34500)  on 
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the  call  for  a  SIP  revision  and  on 
guidance  documents,  including  the  May 
25. 1988,  document.  "Issues  Relating  to 
VOC  Regulation  Outpoints.  Deficiencies, 
and  Deviations"  (Bluebook). 

On  April  1,  1987.  the  State  of 
Wisconsin  filed  a  complaint  in  the 
United  States  District  Court  for  the 
Eastern  District  of  Wisconsin  against 
USEPA  and  sought  a  judgment  that 
'USEPA,  among  other  requested  actions, 
be  required  to  promulgate  revisions  to 
the  Illinois  ozone  SIP  for  northeastern 
Illinois.  IViSconsi/i  v.  ReiUy,  No.  87-C- 
0395.  E.D.  Wis.  The  State  of  Illinois 
intervened  in  this  action.  On  January  18. 
1989.  the  District  Court  ordered  that 
USEPA  promulgate  an  ozone 
implementation  plan  for  northeastern 
Illinois  within  14  months  of  the  date  of 
that  order.  On  September  22. 1989. 
USEPA  and  the  States  of  Illinois  and 
Wisconsin  signed  a  settlement 
agreement  in  an  attempt  to  substitute  a 
more  acceptable  schedule  for 
promulgation  of  a  plan  for  the  control  of 
ozone  in  the  Chicago  area.  On 
November  6. 1989,  the  District  Court 
vacated  its  prior  order  and  ordered  all 
further  proceedings  stayed,  pending  the 
performance  of  the  settlement 
agreement. 

The  settlement  agreement  calls  for  the 
use  of  a  more  sophisticated  air  quality 
model,  allows  more  time  for  USEPA  to 
promulgate  a  Federal  Implementation 
Plan  (FIP)  using  the  model,  and  requires 
interim  emission  reductions  while  the 
modeling  study  is  being  performed.  The 
interim  emission  reductions  consist  of 
Federal  promulgation  of  required  VOC 
RACT  rules  for  Illinois  to  remedy 
deficiencies  in  its  State  regulations. 

On  June  29.  1990.  (55  FR  26814) 
USEPA  took  final  rulemaking  action  to 
address  the  Part  D  requirement  for 
RACT  for  the  Chicago  portion  of  the 
Illinois  SIP  and  to  satisfy  requirements 
in  the  settlement  agreement.  This 
rulemaking: 

(a)  Adopted  Federal  RACT  rules  for 
inclusion  in  the  Illinois  plan. 

(b)  Approved  certain  pending  State 
RACT  rules  for  inclusion  in  the  Illinois 
plan  and 

(c)  Disapproved  certain  State  rules. 
This  notice  established  a  comprehensive 
set  of  RACT  rules  applicable  to  the  VOC 
sources  in  Cook.  DuPage.  Kane,  Lake, 
McHenry.  and  Will  Counties  in  Illinois. 

USEPA  promulgated  these  Federal 
RACT  rules  to  replace  part  or  all  of  the 
federally  approved  individual  State 
rules  in  the  SIP.  The  resultant  plan  for 
Illinois  consists  of  some  federally 
approved  (State)  rules  and  some 
federally  promulgated  (Federal)  rules. 
At  the  time,  this  mixed  Federal-State 
rule  approach  provided  the  best  model 


for  the  State  to  eventually  secure  a  total 
federally  approved  State  plan  by 
indicating  the  corrections  Illinois  must 
make  in  its  rules,  and  was  consistent 
with  the  District  Court's  orders. 

The  Clean  Air  Act  Amendments  of 
1990  were  enacted  on  November  15. 
1990.  Pubbc  Law  101-549,  104  Stat. 
2399,  codified  at  42  U.S.C.  7401-7671q. 
In  amended  section  182(a)(2)(A). 
Congress  statutorily  adopted  the 
requirement  that  ozone  nonattainment 
areas  fix  their  deficient  RACT  rules  for 
ozone.  Areas  designated  nonattainment 
before  enactment  of  the  Amendments 
and  which  retained  that  designation  and 
were  classified  as  marginal  or  above  as 
of  enactment  are  required  to  meet  the 
RACT  fix-up  requirement.  Under 
section  182(a)(2)(A).  those  areas  were 
required  by  May  15, 1991.  to  correct 
RACT  as  it  was  required  under  pre- 
amended  section  172(b)  as  that 
requirement  was  interpreted  in  pre- 
amendment  guidance. >  The  SIP  call 
letters  interpreted  that  guidance  and 
indicated  corrections  necessary  for 
specific  nonattainment  areas.  The 
Chicago  nonattainment  area  is  classified 
as  severe  and  the  East  St.  Louis  area  is 
classified  as  moderate.*  Therefore,  these 
nonattainment  areas  are  subject  to  the 
RACT  fix-up  requirement  and  the  May 
15, 1991.  deadline. 

On  September  11. 1991.  and  March 
15.  1993.  lEPA  submitted  VOC  RACT 
rules  for  the  Chicago  and  East  St.  Louis 
ozone  nonattainment  areas.  Those 
sections  contained  in  the  March  15, 
1993.  submittal  supersede  the  same 
sections  in  the  September  11,  1991, 
submittal.  The  rules  submitted  on 
March  15. 1993,  have  been  submitted  to 
USEPA  for  parallel  processing  because 
they  have  been  submitted  to,  but  not  as 
yet  adopted  by.  the  IPCB.  These  rules 
have  been  fashioned  after  the  Federal 
RACT  rules  and  State-submitted  rules 
that  were  approved  on  June  29.  1990.  as 
well  as  other  previously  approved  State 
rules. 

These  rules  also  expand  the 
geographic  coverage  of  Illinois  VOC 
RACT  rules  to  the  nonattainment  areas 
of  Aux  Sable  and  Goose  Lake 
Townships  in  Grundy  County  and 


'  Among  other  things,  the  pr«-amendment 
guidance  consists  of  the  VOC  RACT  portions  of  the 
Post-e7  policy.  52  FR  45044  (Nov.  24. 1987):  the 
Bluebook.  "Issues  Relating  to  VQC  Regulation 
Cutpoints.  Deficiencies  and  Deviations, 
Clarification  to  Appendix  D  of  N'ovembpr  24,  1987 
Federal  Register  Notice"  (of  which  notice  of 
availability  was  published  in  the  Fedwal  Register 
on  May  25,  19B8):  and  the  existing  CTCs. 

*  These  areas  retained  their  designation  of 
nonattainment  and  were  classified  by  operation  of 
law  pursuant  to  sactioni  107(dl  and  181(a)  upon 
enactment  of  the  Amendments  56  FR  56694  (Nov. 
6.  1991). 


Oswego  Township  in  Kendall  County. 
These  areas  were  not  designated 
nonattainment  under  the  pre-amended 
Act  and.  therefore,  are  not  subject  to  the 
RACT  fix-up  requirement.  However, 
these  areas  are  subject  to  RACT 
requirements  under  section  182fb)(2)  of 
the  amended  Act— the  RACT  "catch- 
up" provisions.  To  the  extent  USEPA  is 
approving  the  State's  submittal  as 
meeting  RACT.  USEPA  has  determined 
that  the  State  has  met  part  of  the  RACT 
catch-up  obligation  for  Aux  Sable  and 
Goose  Lake  Townships  in  Grundy 
County  and  Oswego  Township  in 
Kendall  county. 

These  VOC  rules  are  primarily  based 
on  USEPA-approved  and  promulgated 
federal  rules  and  are  approvable, 
provided  that  certain  clarifications  to 
them  are  made. 

Submitted  Regulations 

USEPA  identified,  in  a  May  8,  1992, 
letter  to  lEPA.  the  deficiencies  in  the 
vex;  RACT  corrections  that  were 
submitted  by  lEPA  on  September  11. 
1991.  In  order  to  correct  the  VOC  rules 
submitted  on  September  11.  1991.  lEPA 
submitted,  on  March  15.  1993,  proposed 
amendments  to  Title  35  of  the  Illinois 
Administrative  Code  (35  L\C)  Parts  218 
and  219  and  amendments  to  Parts  203 
and  211  that  are  related  to  the 
amendments  to  Parts  218  and  219.  Part 

218  is  a  comprehensive  set  of  VOC 
regulations  for  the  Chicago  area  and  Part 

219  is  an  almost  identical  set  of  VOC 
RACT  regulations  for  the  East  St.  Louis 
area.  The  amendments  submitted  to 
USEPA  on  March  15,  1993.  were  also 
filed  with  the  IPCB  on  March  15,  1993. 
lEPA  requested  that  USEPA  proceed 
with  parallel  processing  for  this  SIP 
submittal. 

In  the  rules,  the  definition  of  "volatile 
organic  material"  was  deleted  from  Part 
203  and  moved  to  Part  211.  The 
abbreviations  and  units  from  Parts  218 
and  219  were  moved  to  Part  211.  In 
addition,  the  definitions  in  Parts  218 
and  219  have  been  moved  to  and 
integrated  with  the  definitions  in  Part 
211.  The  rules  contained  in  Part  218  are 
listed  below  (a  listing  for  Part  219 
would  be  the  same  except  that  each 
section  would  start  with  "219"  instead 
6f"218"): 

PART  218— ORGANIC  MATERIAL 
EMISSION  STANDARDS  AND 
LIMITATIONS  FOR  THE  CHICAGO 
AREA 

Subpart  A— General  Provisions 


Sec. 

218.100 

218.101 


Introduction. 
Savings  Cause. 
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S«c 

218.102  Abbreviations  and  Conversion 
Factors. 

218.103  Applicability. 

218.104  Definitions. 

218.103    Test  Methods  and  Procedures. 
218.106    Compliance  Dates. 
21 8  1 07    Operation  of  Afterburners. 
218  108    Exemptions,  Variations,  and 

Alternative  Means  of  Control  or 

Compliance  Determinations. 

218.109  Vapor  Pressure  of  Volatile  Organic 
Liquids 

218.110  Vapcr  Pressure  of  Organic  Materia! 
or  Solvents. 

218  111    Vapor  Pressure  of  Volatile  Organic 

Material. 
218  112    Incorporation  by  Reference. 

Subpart  B— Organic  EmiMiona  From 
Storaga  »nt  Loading  Operatlona 


Sec 

218121 

218122 

218.123 

218124 


Storage  Containers. 
Loading  Operations. 
Petroleum  Liquid  Storage  Tanks 
External  Floating  Roofs 


Subpart  C — Organic  Emiaaion  From 
Mlacallanaoua  Equipment 


218.141 
218142 
218.143 
218  144 


Separation  Operations. 
PuJnps  and  Qimpressors. 
Vapor  Slowdown. 
Safety  Relief  Values. 


Subpart  E — Solvent  Cleaning 


Solvent  Cleaning  in  General. 
Cold  Cleaning. 
Open  Top  Vapor  Degreasing 
Conveyorized  Degreasing. 
Test  Methods. 


Sec 

218181 

218182 

218.183 

218184 

218186 


Subpart  F— Coating  Oparationa 

Sec 

218.204  Emission  Limitations. 

218.205  Daily-Weighted  Average 
Limitations. 

218.206  Solids  Basis  Calculation. 

218.207  Alternative  Emission  Limitations. 

218.208  Exemptions  from  Emission 
Limitations. 

218.209  Exemption  from  General  Rule  on 
Use  of  Organic  Material. 

218.210  Compliance  Schedule. 

218.211  Recordkeeping  and  Reporting. 

Subpart  G^— Uae  of  Organic  Material 


dOC- 

218.301 
218.302 
218.303 
218.304 


Use  of  Organic  Material. 
Alternative  Standard. 
Fuel  Combustion  Emission  Units. 
Operations  with  Compliance 


Program. 
Subpart  H— Printing  and  Publiahing 

S«c. 

218.401  Flexographic  and  Rotogra\'ure 
Printing. 

218.402  Applicability. 

218.403  Compliance  Schedule. 

218.404  RecGotlkeeping  and  Reporting. 

218.405  Heatset-Web-OOMt  Uthographic 
Printing. 


Subpart  O— Leaka  From  Synthetic  Organic 
Chemical  and  Polymer  Manufacturing  Plant 

Sec 

218.421  General  Requirements. 

218.422  Inspection  Program  Plan  of  Leaks. 
218  423  Inspection  Program  for  Leaks. 

218.424  Repairing  Leaks. 

218.425  Recordkeeping  for  Leaks. 

218.426  Report  for  Leaks. 

218.427  Alternative  Program  for  Leaks. 

218.428  Open-Ended  Valves. 

218  429    Standards  for  Control  Devices. 

Subpart  R — Petroleum  Refining  and  Related 
Induatariaa;  Aaphatt  Materlala 

Sec. 

218.441  Petroleum  Refinery  Waste  Gas 
Disposal. 

218.442  Vacuum  Producing  Systems. 

218.443  Wastewater  (Oil/Water)  Separator. 
218  444    Process  Unit  Turnarounds. 

218.445  Leaks:  General  Requirements 

218.446  Monitoring  Program  Plan  for  Leaks. 

218.447  Monitoring  Program  for  Leaks. 

218.448  Recordkeeping  for  Leaks. 

218.449  Reporting  for  Leaks. 

218.450  Alternative  Program  for  Leaks. 

218.451  Sealing  Device  Requirements. 

218.452  Compliance  Schedule  for  Leaks. 

Suttpart  S — Rubber  and  Mlaeellaneoua 
Plaatlc  Producta 

Sec. 

218.461  Manufacture  of  Pneumatic  Rubber 
Tiros. 

218.462  Green  Tire  Spraying  Operations. 

218.463  Alternative  Emission  Reduction 
Systems. 

218.464  Emission  Testing. 


Subpart  Y — Gaaollne  Diatributlon 


Sec 

218.581 

218.582 

218.583 

218.584 

218.585 

218.586 


Bulk  Gasoline  Plants. 
Bulk  Gasoline  Terminals. 
Gasoline  Disp)ensing  Ofierations. 
Gasoline  Delivery  Vessels. 
Gasoline  Volatility  Standards. 
Gasoline  Disp>ensing  Operations — 


Motor  Vehicle  Fueling  Operations. 
Subpart  Z — Dry  Cleanora 


218.601 
218.602 
218.603 
218.607 


Perchloreoethylene  Dry  Cleaners. 
Exemptions. 
Leaks. 

Standards  for  Petroleum  Solvent 
Dry  Cleaners. 

218.608  Operating  Practices  for  Petroleum 
Solvent  Dry  Cleaners. 

218.609  Program  for  Inspection  and  Repair 
of  Leaks. 

218.610  Testing  and  Monitoring. 

218.611  Exemption  for  Petroleum  Solvent 
Dry  Cleaners. 

Subpart  AA — Paint  and  Inic  Manufacturing 

Sec. 

218.620  Applicability. 

218.621  Exemption  for  Waterbase  Material 
and  Heatset-Ofbet  Ink. 

218.623  Permit  Conditions. 

218.624  Open-Top  Mills.  Tanks,  Vats  or 
Vessels. 

218  625  Grinding  Mills. 

218.626  Storage  Tanks. 

218.628  Leaks. 

218.630  QeanUp. 

218.636  Compliance  Schedule. 

218.637  Recordkeeping  and  Reporting. 


Subpart  T— Ptiartnac«utic«i  Manufacturing      Subpart  BB— Poiyatyrana  Pianta 


See 

218.480  Applicability. 

218.481  Control  of  Reactors,  Distillation 
Units,  Crystallizers,  Centrifuges  and 
Vacuum  Dryers. 

218  482    Controlof  Air  Dryers,  Production 
Equipment  Exhaust  Systems  and  Filters. 

218.483  Material  Storage  and  Transfer. 

218.484  In-Process  Tanks. 

218.485  Leaks. 

21 8.486  Other  Emission  Units. 

218.487  Testing. 

216.488  Monitoring  for  Air  Pollution 
Control  Equipment. 

218.489  Recordkeeping  for  Air  Pollution 
Control  Equipment. 

Subpart  V— Air  Oxidation  Proceaaea 

Sec 

218.525  Emission  Limitations  for  Air 
Oxidation  Processes. 

218.526  Testing  and  Monitoring. 

Subpart  W— Agriculture 

Sec. 

218.541    Pesticide  Exception. 

Subpart  X—Con«truction 

Sac 

218.561  Architectural  Coatings. 

218. 562  Paving  Operations. 

218.563  Cutback  Asphalt 


Sec. 

218.640    Applicability. 

218.642    Emissions  Limitations  at 

Polystyrene  Plants. 
218.644    Emissions  Testing 

Subpart  PP — Mlaeellaneoua  Fabricated 
Product  Manufacturing  Proceaaea 

Sec 

218.920 

218.923 

218.926 

218.927 

218.928 


Applicability. 
Permit  Conditions. 
Control  Requirements. 
Compliance  Schedule. 
Testing. 


Subpart  QO— Mlaeellaneoua  Formulation 
Manufacturing  Proceaaea 


Sec 

218.940 

218.943 

218.946 

218.947 

218.928 


Applicability. 
Permit  Conditions. 
Control  Requirements. 
Compliance  Schedule. 
Testing. 


Subpart  RR— Mlacallanaoua  Organic 
Chamlcal  Manufacturing  Proceaaea 


218.960 
218.963 
218.966 
218.967 
218.968 


Applicability. 
Permit  Conditions. 
Control  Requirements. 
Compliance  Schedule. 
Testing. 
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Subpart  TT— Othar  EmiMlon  Units 

218.980  Applicability. 

218.983  Permit  Conditions. 

218.986  Control  Requirements. 

218.987  Compliance  Schedule. 

218.988  Testing. 

Subpart  UU    Recordkaaping  and  Raporting 

Sec 

218.990 

218.991 


Exempt  Emission  Units 
Subject  Emission  Units. 


Discussion  of  Regulations 

As  stated  previously,  the  regulations 
submitted  by  Illinois  are  generally 
approvable  (because  they  are  primarily 
based  upon  the  Chicago  FIP  and/or 
USEPA  RACT  guidance),  provided 
certain  clarifications  are  made.  This  part 
of  the  notice  lists  those  required 
clarifications,  as  well  as  additional 
changes  which  USEPA  recommends.  It 
also  states  USEPA 's  interpretation  of 
certain  Illinois  regulations.  In  addition, 
certain  other  aspects  of  these  regulations 
are  discussed,  as  appropriate. 

Part  211:  Definitions 

In  general,  the  definitions  in  Part  211 
are  the  same  as  previously  approved 
definitions  and/or  are  consistent  with 
USEPA  guidance.  However,  USEPA 
recommends  that  the  following 
definitions  be  revised  as  indicated  to 
ensure  that  the  regulations  they  apply  to 
are  enforceable  and  consistent  with 
RACT. 

•  Section  211.2950    "Heavy  Off- 
highway  vehicle  products  coating 
hne" — The  last  sentence  of  this 
definition  lacks  parallel  structure.  The 
intended  concept  (that  a  high 
temperature  aluminum  coating  is  not  a 
heavy  off-highway  vehicle  products 
coating)  could  be  better  conveyed  by 
deleting  the  second  sentence  and  adding 
"other  than  high  temperature 
aluminum,"  between  "functional"  and 
"coating"  in  the  first  sentence. 

•  Section  211.3750    "Metal 
Furniture  Coating  Line" — The  last 
sentence  of  this  definition  lacks  parallel 
structure.  The  concept  (that  adhesive  is 
not  a  metal  furniture  coating)  could  be 
better  conveyed  by  deleting  the  second 
sentence  and  adding  "non -adhesive" 
between  "functional"  and  "coating"  in 
the  first  sentence. 

•  Section  211.4470    "Paper  Coating" 
and  Section  211.4490  "Paper  Coating 
Line"  USEPA  recommends  that  Illinois 
clarify-  that  printing  is  not  paper  coating 
and  printing  presses  are  not  paper 
coating  lines. 

•  Section  211.5510     "Reid  Vapor 
Pressure" — This  definition  could  be 
clarified  by  revising  the  phrase  "(if  not 
referenced  in  the  section  where  the  tenn 


is  used)"  to  "(if  a  specific  method  is  not 
referenced  in  the  section  where  the  term 
is  used)." 

•  Section  211.7090    "Vinyl  Coating 
Line" — ^This  definition  would  be  more 
accurate  and  internally  consistent  if  the 
phrase  "means  a  coating  line"  is 
changed  to  "means  a  coating  or  printing 
line." 

Part  218 

USEPA  is  proposing  to  approve  the 
following  sections,  which  were 
previously  adopted  by  the  IPCB  and 
submitted  to  USEPA  on  September  11, 
1991:  Sections  108, 142,  442,  444,  448, 
451.  484,  488.  526,  561,  563,  607,  625, 
626  and  630.  These  sections  are  not 
being  revised  as  part  of  the  March  15, 
1993.  submittal. 

Section  218.101    Savings  Clause — 
Subsection  218.101(a)  ensures  that  prior 
applicabiUty  dates  and  control 
requirements  in  Part  215,  which  no 
longer  applies  to  the  Chicago  and  East 
St.  Louis  ozone  nonattainment  areas, 
remain  in  effect.  However,  this 
subsection  refers  to  "emission  imits" 
formerly  subject  to  Part  215  and  dates 
and  schedules  applicable  to  the 
"emission  unit"  in  accordance  with  Part 
215.  It  is  USEPA's  understanding  that 
this  change  in  terminology  regarding  the 
regulated  entity  (the  term  "emission 
unit"  is  not  used  in  Part  215)  in  no  way 
changes  the  intended  requirements  of 
this  subsection,  namely  that  entities 
formerly  subject  to  Part  215  shall  have 
complied  with  Part  215.  Also,  the  last 
sentence  of  this  subsection  should  be 
clarified  by  changing  it  to:  "The 
compliance  dates  and  schedules  found 
in  35  111.  Adm.  Code  215  are  not 
superseded  by  this  part  and  remain  in 
full  force  and  effect." 

Subsection  218, 101(b)  states, 
"Nothing  in  this  Part  shall  affect  the 
responsibititjrOf  any  owner  or  operator 
that  is  now  or  has  been  subject  to  the 
FIP  to  comply  with  its  requirements 
thereunder  by  the  dates  specified  in  the 
FTP."  This  means  that  sources  subject  to 
FIP  requirements  are  not  relieved  of 
these  requirements  if  Part  218  is 
approved  by  USEPA.  For  example,  40 
CFR  52.741(y)(2)  (in  the  FIP)  requires 
that  sources  subject  to  the  major  non- 
CTG  rules  in  paragraphs  (u),  (v),  (w), 
and  (x)  comply  with  the  following: 

(A)  By  July  1, 1991,  or  upon  initial  start- 
up of  a  new  emission  source,  the  owner  or 
operator  of  the  subject  VOM  emission  source 
shall  perform  all  tests  and  submit  to  the 
Administrator  the  results  of  all  tests  and 
calculations  necessary  to  demonstrate  that 
the  subject  emission  source  will  be  in 
compliance  on  and  after  July  1, 1991,  or  on 
and  after  the  initial  start-up  date. 


This  requirement  will  remain  in  effect 
even  after  Part  218  is  approved  by 
USEPA. 

Section  218.103    AppUcabiUty— The 
first  paragraph  of  this  section  expands 
the  applicability  of  Part  218  to  Aux 
Sable  Township  and  Goose  Lake 
Township  in  Grundy  Couinty  and 
Oswego  Township  in  Kendall  County. 
Cook.  DuPage,  Kaiie,  Lake,  McHenry, 
and  Will  Counties  have  previously  been 
covered  by  Part  218.  These  areas  are  all 
nonattainment  for  ozone.  However,  the 
use  of  "or"  in  this  paragraph  must  be 
replaced  by  "and"  because  the  Chicago 
area  is  made  up  of  all  of  these  areas  in 
total. 

Subsection  218.103(a)  discusses  the 
applicabiUty  of  Part  218  to  certain 
parties  who  have  challenged  USEPA's 
Jime  29, 1990,  rulemaking  in  Illinois 
Environmental  Regulatory  Group  et  al. 
V.  EPA.  No.  90-2778  (and  consolidated 
cases)  (7th  Cir.  1990). 

Subsection  218.103(b)  includes  a 
Board  Note  which  states  that  this 
subsection  (which  exempts  certain 
sources  from  Part  218)  shall  be  effective 
at  the  federal  level  only  upon  approval 
by  USEPA. 

Section  218.105    Test  Methods  and 
Procedures — Subsection  218.105(b) 
includes  new  language  which  allows 
use  of  the  topcoat  protocol  for  primer 
stirfacer  operations  at  automobile  or 
Ught  duty  truck  assembly  plants,  as 
provided  in  218.204(a). 

Subsection  218.105(c)(1)(B)  allows  a 
longer  averaging  period  than  is 
contained  in  the  Chicago  FIP  when 
using  the  "liquid/liquid"  mass  balance 
measurement  method.  The  "liquid/ 
liquid"  method  can  be  used  by  solvent 
recovery  devices  as  an  alternative  to 
capture  efficiency  testing.  The  Chicago 
FIP  requires  that  the  "liquid/liquid" 
method  be  performed  every  day.  USEPA 
agrees  that  use  of  the  "hquid/liquid" 
method  with  a  7-day  rolling  period  is 
acceptable  for  all  solvent  recovery 
systems.  A  sourt*  that  believes  that  a  7- 
day  rolling  period  is  not  appropriate 
may  use  an  alternative  multi-day  rolling 
period,  with  the  approval  of  lEPA  and 
the  USEPA. 

Subsection  218.105(i)— It  is 
recommended  that  the  word  "specific" 
in  the  fifth  line  of  this  subsection, 
which  deals  with  lEPA  requests  for 
testing,  be  changed  to  "specified"  in 
order  to  convey  the  intended  meaning. 

Section  218.204(a)  Automobile  or 
Light-Duty  Truck  Coating — Language 
has  been  added  to  this  subsection  to 
allow  for  the  use  of  the  topcoat  protocol 
by  primer  surfacer  operations  to 
demonstrate  compUance  with  this  limit. 
This  would  allow  the  Ford  Motor 
Company,  the  only  source  affected  by 
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this  change,  to  get  cradit  for  improved 
transfer  efficiency  (above  30  percent). 

Section  218.405     Heatset-VVeb-Offitet- 
Lithographic  Printing — Subsection 
218.405(a).  which  deals  with 
applicability,  must  be  modified  to 
clarify  that  emissions  from  cleanup 
solvents  are  to  be  included  in 
determining  the  maximum  theoretical 
emissions.  This  could  be  done  by 
revising  subsection  218.405(a)il](A)  as 
follows:  "Total  maximum  theoretical 
emissions  of  VOM  from  ail  heatset-web- 
offset  lithographic  printing  lines 
(including  solvents  used  for  cleanup 
operations  as.<uxaated  with  heaiset-web- 
offset  lithographic  printing  lines)  at  the 
source  never  exceed  90.7  Mg  (100  tons) 
per  calendar  year  in  the  absence  of  air 
pollution  control  equipment,  or  •   *  *" 

Subsections  218.40.o(a)(l)(B) 
218.620(a)(1)(B),  2ia.920(a)(2), 
218.940(a)(2),  218.960(a)(2),  and 
218.980(a)(2)  allow  sources  to  avoid  the 
applicability  of  specified  printing  and 
major  non-CTC  rules,  provided  a  source 
has  a  federally  enforceable  permit  that 
limits  emissions  to  below  the  applicable 
cutoff  through  capacity  or  production 
limitations  These  subsections  are 
approvable  because  liSEPA  nan  deem  a 
permit  to  be  "not  federally  enforceable" 
in  a  letter  to  lEPA.  Upon  issuance  of 
such  a  letter,  the  source  is  no  longer 
protected  by  the  permit  referenced  in 
the  subject  subsections.  The  source 
would  then  be  subject  to  the  SIP 
requirements  if  its  "maximum 
theoretical  emissions"  exceed  the 
applicable  cutoff.  This  is  consistent 
with  USEPAs  December  17,  1992. 
approval  of  Illinois'  operating  permit 
program  which  states:  "hi  approving  the 
State  operating  program  USEPA  is 
determining  that  Illinois'  program 
allows  USEPA  to  deem  an  operating 
permit  not  'federally  enforceable'  for 
purposes  of  limiting  potential  to  emit 
and  to  offset  creditabifity."  (57  PR 
59928.  59930).  lEPA  has  agreed  to  this 
approach  and  specified  the  applicable 
procedures  in  a  March  26, 1993,  letter 
to  USEPA.  In  summary,  these 
subsections  are  approvable  because 
USEPA  can  invalidate  the  protection 
provided  by  an  operating  permit  by 
deeming  siich  operating  permit  to  be 
"not  federally  enforceable"  in  a  letter  to 
EPA. 

Subsection  218.405(c)(A)(ii} 
(Recordkeeping  and  Reporting  for 
Heatset-Web-Offiset  Lithographic 
Printing)  should  be  revised  so  that  "G" 
rather  than  "B"  is  defined  as:  "The 
greatest  volume  of  cleanup  material  or 
solvent  used  in  any  8-hour  period  and 
•  •  •"  This  revision  is  required  to 
make  the  defined  symbol  cmisistent 
with  the  subject  applicability  equation. 


Subparts  PP.  QQ.  RR  and  TT 
constitute  "generic"  major  non-Control 

Technique  Guideline  VOC  rules.  These 
subparts  are  contained  in  both  Part  218 
and  Part  219.  which  contain  Illinois' 
VOC  rules  for  the  Chicago  and  East  St. 
Louis  areas,  respectively.  Sections  926. 
946.  966,  and  986  specify  the  control 
requirements  for  these  rules.  Subsection 
(a)  of  each  of  these  Sections  requires  an 
overall  81  percent  reduction  from  each 
emission  unit.  A  Board  Note  has  been 
added  to  each  subsection  to  clarify  what 
is  intended  by  the  term  "emission  unit." 
A  further  clarification  of  the  Board  Note 
has  been  provided  in  a  June  16, 1993, 
letter  from  Dennis  Lawler,  lEPA. 

Section  218.990    Exempt  Emission 
Units — Although  this  section  refers  to 
emission  units  which  are  exempt,  it 
should  be  noted  that  the  owner  or 
operator  of  such  an  exempt  emission 
unit  would  need  to  submit  records  for 
the  entire  source  to  demonstrate  that 
maximum  theoretical  emissions  from  all 
non-CTG  and  unregulated  CTG 
operations  are  below  the  appUcable 
cutoff.  In  those  cases  when  one  or  more 
(but  not  all)  emission  units  are  exempt 
(as  in  218.920(c).  218.940(c).  218.960(c), 
and  218.980(c)).  records  must  also  be 
submitted  documenting  that  each  such 
emission  unit  is  exempt. 

Part2J9 

The  discussion  of  Part  218.  except 
with  regard  to  section  218.103 
(applicability),  applies  to  Part  219.  The 
previously  adopted  version  of  section 
219.103  remains  in  effiact. 

Proposed  Rulemaking  Action 

Illinois'  VOC  RACT  corrections 
contained  in  Part  218  (for  the  Chicago 
ozone  nonattainment  area)  and  Part  219 
(for  the  East  St.  Louis  ozone 
nonattainment  area)  and  the  related 
definitions  in  Part  211.  as  submitted  on 
September  11, 1991  and  March  15. 
1993,  are  being  proposed  for  approval. 
These  rules  are  being  parallel  processed, 
at  lEPA's  request,  because  the  rules 
submitted  on  March  15, 1993,  have  not 
as  yet  been  finally  adopted  by  Illinois. 
These  rules  are  being  proposed  for 
approval  (based  upon  the 
interpretations  contained  in  this  notice) 
because  they  meet  USEPA's  VOC  RACT 
requirements  as  specified  in  the 
Bluebook  and  other  related  guidance. 
USEPA  tvill  take  final  action  on  these 
rules  after  the  proposed  revisicms  have 
been  adopted  and  submitted  by  Illinois 
and  they  have  been  evaluated  in 
accordsince  writh  the  CAA  and 
apphcable  USEPA  RACT  guidance, 
lliese  rules  will  be  finally  approved  if 
they  are  adopted  in  final  in  their  current 
form  and  include  the  previously 


identified  clarifications.  If  Hlinois  does 
not  adopt  and  submit  these  rules  to 
USEPA,  USEPA  will  repropoee  action 
based  upon  the  September  11. 1991, 
submittal. 

Interested  parties  are  invited  to 
submit  comments  on  these  proposed  SIP 
revisions  and  on  USEPA's  proposed 
rulemaking  action.  Public  comments 
received  by  the  date  indicated  above 
will  be  considered  in  the  development 
of  the  final  rule. 

The  Office  of  Management  and  Budget 
has  exempted  this  rule  from  the 
requirements  of  section  3  of  Executive 
Order  12291.  Under  the  Regulatory 
Flexibility  Act,  5  U.S.C.  600  et  seq.. 
USEPA  must  prepare  a  regulatory 
flexibility  analysis  assessing  the  impact 
of  any  proposed  or  final  rule  on  smaH 
entities.  5  U.S.C  603  and  604. 
Alternatively.  USB*A  may  certify  that 
the  rule  will  not  have  a  significant 
impact  on  a  substantial  number  of  small 
entities.  Small  entities  include  small 
businesses,  small  not-for-profit 
enterprises,  and  government  entities 
with  jurisdiction  over  populations  of 
less  than  50,000. 

SIP  approvals  under  section  110  and 
subchapter  I,  Part  D  of  the  CAA  do  not 
create  any  new  requirements,  but 
simply  approve  requirements  that  the 
State  is  already  imposing.  Therefore, 
because  the  Federal  SlP-approval  does 
not  impose  any  new  reqtiirements,  I 
certify  that  it  does  not  have  a  significant 
impact  on  any  small  entities  afiected. 
Moreover,  due  to  the  nature  of  the 
Federal-state  relationship  imder  the 
CAA.  prepiaration  of  a  regulatory 
flexibility  analysis  would  constitute 
federal  inquiry  into  the  economic 
reasonableness  of  state  action.  The  CAA 
forbids  USEPA  to  base  its  action 
concerning  SIPs  on  such  grounds. 
Union  Electric  Co.  v.  U.S.  E.P.A.,  427 
U.S.  246.  256-66  (S.Q.  1976);  42  U.S.C. 
7410(a)(2). 

List  of  Subjects  in  40  CFR  Part  52 

Air  pollution  control.  Environmental 
protection.  Hydrocarbons.  Incorporation 
by  reference.  Intergovernmental 
relations.  Ozone,  Reporting  and 
recordkeeping  requirements. 

Aadhority:  42  U.S.C.  7401-7671q. 
Dated:  )uly  9, 1993. 
Valdas  V.  Adumkm, 

Regional  Administrator. 

|FR  Doa  93-23197  Filed  »-;<1-«3;  8:45  am) 
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40  CFR  Part  180 
(OPP-300298:  FRI.-463»-9] 
RIN2070-AC18 

Definitions  and  interpretations;  Dry 
Bulb  Onions 

AGENCY:  Environmental  Protection 
Agency  (EPA) 
ACTION:  Proposed  rule. 

SUMMARY:  This  document  proposes  that 
the  tolerance  regulations  (40  CFR  part 
180)  be  amended  to  expand  EPA's 
interpretation  of  the  commodity  term 
"onions  (dry  bulbs  only)"  to  include 
shallots  (dry  bulbs  only)  for  the 
application  of  tolerances  and 
exemptions  from  the  requirement  of  a 
tolerance  established  for  pesticide 
chemicals  in  or  on  the  raw  agricultural 
commodity  dry  bulb  onions.  The 
proposed  amendment  is  based,  in  part, 
on  recommendations  of  the 
Interregional  Research  Project  No.  4  (IR- 
4). 

DATES:  Comments,  identified  by  the 
document  control  number  [OPP- 
300298).  must  be  received  on  or  before 
October  22,  1993. 

ADDRESSES:  By  mail,  submit  written 
comments  to:  Public  Response  and 
Program  Resources  Branch.  Field 
Operations  Division  (H7506C),  Office  of 
Pesticide  Programs,  Environmental 
Protection  Agency.  401  M  St.,  SW.. 
Washington.  DC  20460.  In  person,  bring 
comments  to:  Rm.  1132,  CM  #2.  1921 
Jefferson  Davis  Hwy.,  Arlington,  VA 
22202. 

Information  submitted  as  a  comment 
concerning  this  document  may  be 
claimed  confidential  by  marking  any 
part  or  all  of  that  information  as 
"Confidential  Business  Information" 
(CBI).  Information  so  marked  will  not  be 
disclosed  except  in  accordance  with 
procedures  set  forth  in  40  CFR  part  2. 
A  copy  of  the  comment  that  does  not 
contain  CBI  must  be  submitted  for 
inclusion  in  the  public  record. 
Information  not  marked  confidential 
may  be  disclosed  publicly  by  EPA 
without  prior  notice.  All  written 
comments  will  be  available  for  public 
inspection  in  Rm.  1132  at  the  address 
given  above,  from  8  a.m.  to  4  p.m., 
Monday  through  Friday,  excluding  legal 
holidays. 

FOR  FURTHER  INFORMATION  CONTACT:  By 
mail:  Hoyt  L.  Jamerson,  Emergency 
Response  and  Minor  Use  Section 
(H7505W),  Registration  Division, 
Environmental  Protection  Agency,  401 
M  St..  SW..  Washington.  DC  20460. 
Office  location  and  telephone  number: 
Sixth  Floor.  Crystal  Station  #1.  2800 


Jefferson  Davis  Hwy..  Arlington.  VA 
22202.  (703-308-8783). 
SUPPLEMENTARY  INFORMATION:  40  CFR 
180.1(h)  provides  a  listing  of  general 
commodity  terms  and  EPA's 
interpretation  of  those  terms  as  they 
apply  to  tolerances  and  exemptions 
from  the  requirement  of  a  tolerance  for 
pesticide  chemicals  under  section  408 
of  the  Federal  Food,  Drug,  and  Cosmetic 
Act.  21  U.S.C.  346a.  General 
commodities  are  listed  in  column  A  of 
40  CFR  180.1(h)  and  the  corresponding 
specific  commodities,  for  which 
tolerances  and  exemptions  from  the 
requirement  of  a  tolerance  established 
for  the  general  commodity  apply,  are 
listed  in  column  B.  The  commodity 
term  "onions  (dry  bulbs  only)"  is 
currently  listed  as  a  general  commodity 
in  column  A  of  40  CFR  180.1(h).  The 
corresponding  specific  commodity 
terms  "garlic"  and  "onions  (dry  bulb 
only)"  are  hsted  in  column  B. 

The  Interregional  Research  Project  No. 
4  (IR-4).  New  Jersey  Agricultural 
Experiment  Station,  P.O.  Box  231. 
Rutgers  University,  New  Brunswick,  NJ 
08903,  has  requested  that  40  CFR 
180.1(h)  be  amended  by  revising  the 
current  interpretation  for  the  general 
commodity  term  "onions  (dry  bulbs 
only)."  which  is  listed  in  column  A,  by 
adding  the  specific  commodity  term 
"shallots  (dry  bulbs  only)"  to  column  B. 
so  that  the  revised  column  B  will  read 
"garlic,  onions  (dry  bulbs  only),  shallots 
(dry  bulbs  only)." 

EPA  has  completed  an  evaluation  of 
the  proposed  amendment  and  concludes 
that  tolerances  established  for  the  raw 
agricultural  commodity  dry  bulb  onions 
are  adequate  to  cover  pesticide  residues 
in  or  on  dry  bulb  shallots  as  well  as 
garlic.  Dry  bulb  shallots,  dry  bulb 
onions,  and  garlic  are  closely  related 
and  have  similar  growth  habits,  cultural 
practices,  and  pest  problems. 

Shallots  are  a  form  of  Allium  cepa, 
the  common  onion,  and  both  belong  to 
the  Amar>'llidaceae  (Amaryllis)  family 
When  a  species  or  a  hybrid  includes 
many  cultivars  that  look  similar  to  each 
other  such  as  the  Allium 's,  they  are 
arranged  in  groups.  Shallots  belong  to 
the  "Aggregatum"  group,  which  is 
characterized  by  bulbs  which  multiply 
freely  and  form  a  circlet  of  bulbs  loosely 
joined  at  their  bases  and  arise  from  a 
single  bulb.  Dry  bulb  onions  belong  to 
the  "Common  Onion"  group  and  differ 
from  the  "Aggregatum"  group  mainly 
because  they  produce  a  single  bulb  from 
each  planted  bulb,  while  the 
aggregatums  produce  a  cluster  of  bulbs 
from  each  planted  bulb. 

Other  characteristics  that  are  used  to 
identify  the  AlUiun  femily  include:  the 


time  of  flowering,  flower  color,  absence 
of  bulbils  in  the  inflorescence,  and  food 
storage  structures.  All  of  these 
characteristics  are  similar  for  both  the 
common  onion  and  the  shallot.  Every 
part  of  the  shallot  and  onion  plant  is 
edible.  Chromosome  morphology  and 
banding  studies  have  shown  them  to  be 
almost  identical  for  onions  and  shallots, 
and  both  have  the  same  chromosome 
number. 

Both  shallots  and  onions  can  be 
grown  in  nearly  all  parts  of  the  U.S. 
Onions,  garlic,  and  shallots  »\\  share 
many  of  the  same  pest  problems  that 
affect  the  bulb  and/or  its  roots;  insects, 
spider  mites,  annual  grassy  and 
broadleaved  weeds,  and  plant  diseases 
common  to  the  Allium  species. 

The  close  botanical  relationship  of 
shallots  and  onions  is  already 
exemplified  in  the  regulations  by  the 
fact  that  shallots  are  currently  grouped 
with  garlic,  leeks,  and  onions  in  40  CFR 
180.34(e)(17)  and  also  in  40  CFR 
180.34(f)(9)(iii)  (Bulb  vegetables  [Alliuw 
spp.)  crop  group).  Also,  in  40  CFR 
180.1(h),  green  shallots  are  classified 
with  green  onions. 

Based  on  the  above  information,  the 
Agency  concludes  that  it  is  appropriate 
to  expand  the  current  general 
commodity  "onions  (dry  bulbs  only)"  in 
40  CFR  180.1(h)  by  adding  the 
corresponding  specific  commodity 
"shallots  (dry  bulbs  only)"  to  the 
existing  specific  commodities  garlic  and 
onions  (dry  bulbs  only). 

Therefore,  it  is  proposed  that  the 
changes  to  40  CFR  180.1(h)  be  made  as 
set  forth  below. 

Interested  persons  are  invited  to 
submit  written  comments  on  the 
proposed  regulation.  Comments  must 
bear  a  notation  indicating  the  document 
control  number.  lOPP-3002981.  All 
written  comments  filed  in  response  to 
this  proposal  will  be  available  in  the 
Public  Response  and  Program  Resources 
Branch,  at  the  address  given  above  from 
8  a.m.  to  4  p.m.,  Monday  through 
Friday,  except  legal  holidays. 

The  Office  of  Management  and  Budget 
has  exempted  this  rule  fixam  the 
requirements  of  section  3  of  Executive 
Order  12291. 

Pursuant  to  the  requirements  of  the 
Regulatory  Flexibility  Act  (Pub.  L.  96- 
354,  94  Stat.  1164,  5  U.S.C.  601-612)." 
the  Administrator  has  determined  that 
regulations  establishing  new  tolerances 
or  raising  tolerance  levels  or 
establishing  exemptions  from  tolerance 
requirements  do  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities.  A  certification 
statement  to  this  effect  was  published  in 
the  Federal  Register  of  May  4, 1981  (46 
FR  24950). 
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Although  this  regulation  does  not 
estabhsh  or  raise  •  tolerance  level  or 
establish  an  exemption  from  the 
requirement  of  a  tolerance,  the  impact  of 
the  reg\ilation  would  be  the  same  as 
establishing  new  tolerances  or 
exemptions  from  the  requirement  of  a 
tolerance.  Therefore,  the  Administrator 
concludes  that  this  rule  would  not  have 
a  significant  economic  impact  on  a 
substantial  number  of  small  entities. 


List  ofSubiects  in  40  CFR  Partim 

Administrative  practice  and 
procedure.  Agricultural  commodities. 
Pesticides  and  pests,  Reporting  and 
recordkeeping  requirements. 

Dated:  September  8, 1993. 

LaNiuee  E.  CttliMii, 

Acting  Director,  Registration  Division,  Office 

of  Pesticide  Programs 

Therefore,  it  is  proposed  that  40  CFR 
part  180  be  amended  as  follows: 


PART  180— [AMENDED] 

1.  The  authority  citation  for  part  180 
continues  to  read  as  follows: 

Authority:  21  U.S.C.  346a  and  371. 

2.  Section  180.1(h)  is  amended  by 
revising  the  specific  commodities 
definition  for  "Onions  (dry  bulbs  only)' 
to  read  as  follows: 

1 180.1  DefinKiona  and  IntafpreUttooe. 

•        ■        •        •        • 

(h)«  '  • 


A 

B 

Onions  (dry  bulw  only)  ...   

•              •••••• 

Garfic.  onkxw  (dry  bufcs  onty).  shaSots  (dry  bulbs  only). 

fFK  Doc  93-22780  Filed  9-21-93;  8:45  am) 
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40  CFR  Part  180 

[OPP-300300;  FRL-4641-4) 

RIN  2070-AC18 

PentachloronitrobenzMM;  Proposed 
Revocation  of  a  Toiaranca 

AGENCY:  Environmental  Protection 
Agency  (EPA). 

ACTION:  Proposed  rule. 

SiiMMARY:  This  document  proposes  the 
revocation  of  the  interim  tolerance  for 
residues  of  the  fungicide 
pentachioronitrobMizene  (PCNB)  in  or 
on  bananas  (40  CFR  180.319).  EPA  is 
initiating  this  action  because  there  is  no 
registered  use  for  PCNB  on  bananas,  and 
this  use  is  not  being  supported  for 
reregistration. 

DATES:  Written  comments,  identified  by 
the  document  control  number  OPP- 
300300,  must  be  received  on  or  before 
October  22. 1993. 

ADDRESSES:  By  mail,  submit  comments 
to:  Public  Response  and  Program 
Resources  Branch,  Field  Operations 
Division  (H7506C).  Office  of  Pesticide 
Programs,  Environmental  Protection 
Agency.  401  M  St.,  SW.,  Washington, 
E>C  20460.  In  person,  deliver  comments 
to:  Rm.  1132,  Crystal  Mall  #2. 1921 
Jefferson  Etevis  Highway,  Arlington,  VA 
22202. 

hiformation  submitted  as  a  comment 
concerning  this  document  may  be 
claimed  confidential  by  marking  any 
part  or  all  of  that  information  as 


"Confidential  Business  Information" 
(CBI). 

Information  so  marked  will  not  be 
disclosed  except  in  accordance  with 
procedures  set  forth  in  40  CFR  part  2. 
A  copy  of  the  comment  that  does  not 
contain  CBI  must  be  submitted  for 
Inclusion  in  the  pubUc  record. 
Information  not  marked  confidential 
may  be  disclosed  publicly  by  EPA 
without  prior  notice.  All  written 
comments  will  be  available  for  pubUc 
inspection  in  Rm.  1132  at  the  address 
given  above,  from  8  a.m.  to  4  p.m., 
Monday  through  Friday,  except  legal 
holidays. 

FOR  FURTHER  MFORMATKM  CONTACT:  By 

mail:  Dennis  Utterback,  Special  Review 
and  Reregistration  Division  (H7508W), 
Office  of  Pesticide  Programs, 
Environmental  Protection  Agency,  401 
M  St..  SW.,  Washington,  DC  20460. 
Office  location  and  telephone  number. 
Special  Review  Branch,  Rm.  WF32K5. 
Crystal  Station  #1,  2800  Crystal  Drive, 
Arlington,  VA  22202,  Telephone:  703- 
308-8026. 

SUPPLEMENTARY  INFORMATION:  This 
dociunent  proposes  the  revocation  of 
the  interim  tolerance  established  imder 
section  408  of  the  Federal  Food.  Drug. 
and  Cosmetic  Act  (FFDCA),  21  U.S.C 
346a,  for  residues  of  the  fimgicide 

Ctachloronitrobenzene  in  or  on 
anas  as  listed  in  40  CFR  180.319. 
EPA  established  an  interim  tolerance 
for  PCNB  for  use  on  bananas  pending 
the  establishment  of  a  permanent 
tolerance.  However,  EPA  cannot 
establish  a  permanent  tolerance  for 
several  reasons  and  as  a  result  is 
proposing  to  revoke  the  interim 
tolerance  listed  in  40  CFR  180.319  for 
residues  of  pentachloronitrobenzene  in 
bananas.  The  establishment  of  a 


tolerance  under  section  408  of  FFDCA 
requires  a  finding  that  the  tolerance  will 
protect  the  public  health.  EPA  does  not 
nave  adequate  data  to  make  such  a 
finding,  and  does  not  expect  to  receive 
such  data  because  the  use  oi  PCNB  on 
bananas  is  not  being  supported  for 
reregistration.  Further,  there  is  no 
registered  use  of  PCNB  on  bananas  and 
there  is  no  evidence  that  it  has  been 
registered  for  this  use  in  the  U.S.  for 
many  years.  A  tolerance  is  generally  not 
necessary  for  a  pesticide  which  is  not 
re^stered  for  the  particular  food  use. 

The  Agency  believes  that  there  are  no 
existing  slocks  of  pesticide  products  for 
use  on  bananas  which  need  to  clear  the 
channels  of  trade  because  no  pesticide 
products  have  been  registered  for  use  on 
bananas  in  recent  years.  Thus.  EPA 
believes  that  there  has  been  adeq\iate 
time  for  legally  treated  agricultiiral 
commodities  to  have  gone  through  the 
channels  of  trade.  Action  levels  are 
imnecessary  because  PCNB  has  not  been 
registered  for  use  on  bananas  for  at  least 
6  years,  and  the  Food  and  Drug 
Administration  has  not  detected 
residues  of  PCNB  in  or  on  bananas  for 
several  years. 

Any  person  who  has  registered  or 
submitted  an  appUcation  for  the 
registration  of  a  pesticide  under  the 
Federal  Insecticide,  Fungicide,  and 
Rodenticide  Act  (FIFRA),  as  amended. 
which  contains 

pentachloronitrobenzene  may  request 
within  30  days  after  publication  of  this 
document  in  the  Federal  Register  that 
this  rulemaking  proposal  be  referred  to 
an  Advisory  Committee  in  accordance 
with  section  408(e)  of  the  Federal  Food, 
Drug,  and  Cosmetic  Act  (FFDCA). 

Interested  persons  are  invited  to 
submit  written  comments  on  the 


F^daral  HagialM  /  Vol  58.  No.  182  /  Wednesday.  September  22,  1993  /  Proposed  Rules       49265 


proposed  regulation.  Comments  must 
bear  a  notation  indicating  the  doctmient 
control  nxmiber  (OPP-3003001.  All 
HTitten  comments  filed  pursuant  to  this 
notice  will  be  available  for  public 
inspection  in  Rm.  1132.  CM  «2. 1921 
Jefferson  Davis  Highway,  Arlington.  VA. 
between  8  a.m.  and  4  p.m.,  Monday 
through  Friday,  except  legal  holidays- 
Other  Regulatory  Requirements 

A.  Executive  Order  12291 

PCNB  has  not  been  registered  for  use 
on  bananas  for  many  years,  and  the 
Agency  believes  that  there  are  no 
existii^  stocks  of  PCNB  for  use  on 
bananas.  Further,  there  is  no  known  use 
of  PCNB  on  bammas  outside  of  the  U.S. 
Therefore,  the  proposed  rule  is  not  a 
major  rule  because  it  will  not  affect 
costs  or  {nices  for  consumers, 
individual  industries,  or  Federal,  State 
or  local  government  agencies,  or 
geograpUc  regions. 

B.  Regulatory  Flexibility  Act 

This  proposed  rule  has  been  reviewed 
under  tna  Regulatory  Flexibility  Act  of 
1980  (Pub.  L.  96-354;  94  Stat  1164,  S 
U.S.C  601  et  aeq.).  and  it  has  been 
determined  that  it  will  not  have  any 
impact  on  small  businesses,  small 
governments,  or  small  organizations. 

This  regulatory  action  is  intended  to 
prevent  the  sale  of  food  commoditiee 
containing  pesticide  recidues  where  the 
subject  peetidde  has  been  used  in  an 
unregistered  or  illegal  manner. 

Because  there  is  no  evidoice  that 
PCNB  has  been  used  on  bananas  in  the 
U.S.  for  many  years,  it  is  anticipated 
that  no  economic  Impact  would  occur  at 
any  level  of  business  enterprises  if  the 
related  tolerance  on  bananas  was 
revoked. 

Accordingly.  I  certify  that  this 
regulatory  action  does  not  require  a 
separate  regulatory  flexibility  analysis 
under  the  Regulatory  FlexibUity  Act 

C.  Paperwork  Reduction  Act 

This  proposed  regulatory  action  does 
not  contain  any  information  collecticm 
requirements  sut^ect  to  review  by  the 
Office  of  Management  and  Budget  under 
the  Paperworic  Reduction  Act  of  1980. 
44  U.S.C  3501  et  seq. 

(Sec.  408(m)  of  the  Federal  Food.  Drug, 
and  Cosmetic  Act  (21  U.S.C  346  a(m])). 

List  of  Subjects  in  40  CFR  Part  IM 

Environmental  protection. 
Administrative  practice  and  procedure. 
Agricultural  commodities.  Pesticides 
and  pests.  Reporting  and  recordkeeping 
requirements. 


Dated:  Sflptsmbor  9,  IMS. 

Swan  H.  Wayland. 

Assistant  Administrator  for  Prevention, 
Pesticides  and  Toxic  Substancat. 

Therefore,  it  is  proposed  that  40  CFR 
part  180  be  amended  as  follows: 

PART  180-4AMENOED] 

1.  The  authority  citation  for  part  180 
continues  to  read  as  follows: 

AirtlMritjr:  21  U.S.C  346a  and  371. 

flMUIS    [Amended] 

2.  Section  180.319  Interim  tolerances 
is  amended  in  the  table  therein  by 
amending  the  entry 

"Pentachloronitrobenzene"  by  removing 
from  the  list  of  raw  agricultural 
commodities  the  entry  "Bananas." 

(PR  Doc  93-22781  Filed  9-21-03: 9.45  am) 
SNJJNQ  CODE  anoior 


t: 


40  CFR  Part  180 

[PF  SE3642/PS69;  Fm.-4641-«I 
RtNaOTtMkCia 

P<attclda  Totoranca  for  Bf-(<- 
ChlorophanQanf)-Atph»^1 ,1  - 
DlmaUiVlathyl)-1H-i;2,4-Triaiola-1» 
EUianol 

AGENCY:  Environmental  Protection 
Agency  (EPA). 
ACTKM:  Proposed  rule. 

StMMARV:  This  document  proposes  that 
a  tolerance  be  estab  ished  for  the 
combined  residues  of  the  fungicide 
be(o-(4-chlorophenoxy)-a7f>hch-(l  ,1- 
dimethylethyl)-l/f-1.2,4-triazole-l- 
ethanol,  and  its  butanediol  metabolite. 
4-(4-chloropbenoxy)-2,2-dimethyI-4- 
(lH-1 .2.4-triazol-l-y')-l  ,3-butanediol, 
calculated  as  parent  compound,  in  or  on 
the  raw  agricultural  commodity  (RAC) 
imported  bananas  (whcle)  at  0.2  part  per 
million  (ppm).  This  proposal  to 
establish  a  maximum  permissible  level 
for  residues  of  the  pesticide  in  or  on  this 
commodity  was  requested  by  Mobay 
Corp. 

DATES:  Comments,  identified  by  the 
document  control  number  IPP  8E3642/ 
P569].  must  be  received  on  or  before 
October  22, 1993. 

ADDRESSES:  Written  objections  may  be 
submitted  to:  Public  Docket  and 
Freedom  of  Informatiot  Section,  Field 
Operations  Divisior  (H^506C).  OfHce  of 
Pesticide  Programs,  401  M  St.  SW.. 
Washington.  IX  20460.  ha  person,  bring 
comments  to:  Rm.  1126,  CM  #2, 1921 
Jeffiarson  Davis  Hwj .,  Arlington.  VA 
22202. 


Information  submitted  as  a  conunent 
concerning  this  document  may  be 
claimed  ccxifidential  by  marking  any 
part  or  all  of  that  information 
"Confidential  Business  Information" 
(CBI).  Information  so  marked  will  not  be 
disclosed  except  in  accordance  with 
procedures  set  forth  in  40  CFR  part  2. 
A  copy  of  the  comment  that  does  not 
contain  CBI  must  be  submitted  for 
inclusion  in  the  pubhc  record. 
Information  not  marked  confidential 
may  be  disclosed  publicly  by  EPA 
without  prior  notice.  All  written 
comments  will  be  available  for  public 
inspection  in  Rm.  1128  at  the  address 
given  above,  from  8  a.m.  to  4  p.m.. 
Monday  through  Friday,  excluding 
hoUdays. 

FOR  FURTHER  INFORMATION  CONTACT:  By 
mail:  Cynthia  Giles-Parker.  Product 
Manager  (PM)  22,  Registration  Division 
(H7505C),  Environmental  Protection 
Agency.  401  M  St.,  SW.,  Washington, 
DC  20460.  Office  location  and  telephone 
number  Rm.  220.  CM  #2. 1921  Jefferson 
Davis  Highway.  Arlington,  VA  22202. 
(703)-305-S540.  ^ 

8UPPLEMBITARV  aVORMATXM:  The 
Mobay  Corp.,  P.O.  Box  4913,  Kansas 
City,  MO  64120-0013.  has  submitted 
pesticide  petition  (PP)  8E3642  to  EPA. 
This  petition  requested  that  the 
Administretcv.  pursuant  to  section 
408(e)  of  the  Federal  Food,  Drug,  and 
Cosmetic  Act  (FFDCA),  21  U.S.C 
346a(e),  establish  a  tolerance  for  the 
combined  residues  of  the  fungicide, 
bef a-(4-chlarophenoxy)-a/pAo-(l  ,1- 
dimethylethyl)-lH-1,2,4-triazoIe-l- 
ethanol,  and  its  butanediol  metabolite, 
4-(4-chlorophenoxy)-2.2-dimethyl-4- 
(IH-1 .2,4-triazoM-ylM  ,3-butanediol. 
calculated  as  parent  compound,  in  or  oo 
the  RAC  bananas  at  0.2  ppm. 

The  data  submitted  in  support  of  the 
petition  and  other  relevant  materials 
have  been  evaluated  The  pesticide  is 
considered  useful  for  the  purpose  for 
which  the  tolerance  is  sought  The 
toxicological  data  considered  in  suppiHl 
of  the  tolerance  include  the  following: 

1.  A  2-year  feeding/carcinogenicity 
study  with  rats  using  dietary 
concentrations  of  0, 125.  500,  and  2,000 
ppm,  equivalent  to  0, 6.25,  25.0,  and 
100  milligrams/kilogram  (mg/kg)  body 
weight  (bwt)/day  in  males  and  ^males. 
Clinical  chemistry  findings  suggest  that 
the  target  organ  for  toxicity  may  be  the 
liver.  The  levels  of  serum  glutamic 
oxaloacetaie  transaminase  (SCOT)  and 
serum  glutamic  pyruvic  transaminase 
(SGPT)  were  consistently  higher  at 
2,000  ppm  in  males  and  feowles  when 
compai«d  to  untreated  controls,  and 
some  increase  in  these  two  parameters 
was  also  observed  at  500  ppm.  Although 
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there  was  an  accompanying  small 
increase  in  liver  weight  at  2,000  ppm  in 
females,  there  were  no  accompanying 
increases  in  histopathologic  changes  of 
the  liver  in  either  sex.  There  were  only 
marginal  effects  seen  on  other  clinical 
chemistry  parameters,  and  no  effect  of 
the  test  compound  was  seen  on 
clinically  observed  signs  of  toxicity. 
food  consumption,  hematology,  or 
urinalysis  parameters.  The  systemic  no- 
observed-effiect  level  (NOEL)  is  125  ppm 
(6.25  mg/kg/day  for  males  and  females) 
based  on  the  increase  in  liver  enzymes 
(SCOT  and  SGPT).  The  systemic  lowest- 
effect  level  (LED  was  500  ppm  (25  mg/ 
kg/day  for  males  and  females).  The 
chemical  was  not  carcinogenic  to  rats 
under  the  testing  conditions. 

2.  A  2-year  chronic  feeding/ 
carcinogenicity  study  in  mice  using 
dietary  concentrations  of  0, 125,  500, 
and  2,000  ppm  (equivalent  to  doses  of 
0. 18,  72,  and  265  mg/kg/day  for  males 
and  females).  The  results  of  blood 
chemistry,  organ  weights,  and  gross  and 
histological  examinations  indicate  that 
the  liver  is  the  target  organ.  There  were 
time-  and  dose-related  increases  in 
serum  alkaline  phosphatase  (SAP), 
SCOT,  and  SGFT  activities  in  both  male 
and  female  animals  receiving  500  and 
2,000  ppm  of  the  test  material. 

In  addition,  increased  incidence  of 
enlarged  livers,  hyperplastic  nodules, 
and  increased  liver  weights  in  both  male 
and  female  animals  receiving  2,000  ppm 
of  test  material  was  detected  at 
necropsy.  Female  animals  receiving 
2,000  ppm  doses  exhibited  a  significant 
increase  in  the  incidence  of  liver 
adenomas  only,  a  compound-related 
carcinogenic  effect  which  is  discussed 
further  below.  In  males,  there  were  no 
differences  in  the  incidence  of  these 
lesions  in  treated  and  control  males,  and 
the  incidence  of  liver  adenomas  was 
similar  to  those  observed  in  historical 
controls. 

Based  on  blood  chemistry  findings, 
the  systemic  NOEL  and  the  LEL  are  125 
and  500  ppm,  respectively  (equivalent 
to  18  and  72  mg/kg/day  for  males  and 
females). 

3.  A  2-year  male  and  female  dog 
feeding  study  using  doses  of  0,  150,  600, 
and  2.400  ppm  (equivalent  to  0,  3.75, 
15.  and  60  mg/kg  bwt/day  for  males  and 
females).  The  NOEL  is  150  ppm  based 
on  changes  in  enzyme  levels  (equivalent 
to  3.75  mg/kg  bwt/day  for  males  and 
females).  The  LEL  is  600  ppm.  Although 
there  were  significant  decreases  in  mean 
body  weights  in  males  receiving  150 
and  2,400  ppm  and  in  females  receiving 
600  and  2.400  ppm.  the  biological 
significance  of  these  changes  could  not 
be  assessed.  There  were  noted  increases 
in  alkaline  phosphatase  N-demethylase 


and  cytochrome  P-450  in  males 
receiving  2,400  ppm  and  significant 
increases  in  N-demethylasa  in  females 
receiving  600  and  2,400  ppm  and  in 
cytochrome  P-450  in  females  receiving 
2,400  ppm  when  compared  to  controls. 

4.  A  6-month  dog  feeding  study  using 
doses  of  0. 10,  30,  and  100  ppm 
(equivalent  to  0,  0.25,  0.75,  and  2.5  mg/ 
kg  Dwt/day  for  males  and  females).  The 
NOEL  was  2.5  mg/kg,  the  highest  dose 
level  tested  (HDT). 

5.  A  3-month  rat  feeding  study  using 
doses  of  0. 150,  and  600  and  2,400  ppm 
(equivalent  to  0.  7.5,  30  and  120  mg/kg 
bwt/day  for  males  and  females) 
demonstrated  a  decrease  in  body 
weight,  in  hematocrit  values,  and  in 
eosinophil  count  and  medium  cell 
hemoglobin  and  demonstrated  an 
increase  in  the  high-dose  group  and  a 
dose-related  increase  in  Uver  weight. 
The  NOEL  is  7.5  mg/kg  and  the  LEL  is 
30  ma/kg. 

6.  A  second  90-day  rat  feeding  study 
using  doses  of  0.  120,  600,  and  3,000 
ppm  demonstrated  piloerection  lasting  1 
month  (month  1),  decreases  in  body 
weight  gain  and  feed  efficiency  lasting 

1  week  (week  1),  alterations  in  serum 
lipids,  and  increases  in  liver  weight 
(absolute  and  relative)  and  in  incidences 
of  liver  hypertrophy  and  fatty  changes 
in  the  hi^-dose  group  and  an  increase 
in  the  incidence  of  prostrate  atrophy  of 
slight  severity  in  high-dose  males.  The 
NOEL  was  600  ppm,  equivalent  to  39.6 
mg/kg/day  for  males  and  46.4  mg/kg/ 
day  for  females,  and  the  lowest- 
observed-effect  level  (LOEL)  was  the 
HDT,  3,000  ppm.  equivalent  to  208.5 
mg/kg/day  for  males  and  221.1  mg/kg/ 
day  for  females. 

7.  A  3-month  dog  feeding  study  using 
doses  of  0, 150,  600,  and  2,400  ppm 
(equivalent  to  0.  3.75,  15,  and  60  mg/kg 
bwt/day  for  males  and  females).  Weight 
gain  in  all  male  groups  and  in  the 
highest  dose  female  group  was 
significantly  less  than  the  control. 
Alkaline  phosphatase  in  males  and 
females  showed  a  dose-related  negative 
trend.  There  were  no  gross  pathological 
changes.  Effects  at  15  mg/kg  included  an 
increase  in  serum  cholesterol  level  in 
males.  Although  the  NOEL  appeared  to 
be  less  than  3.75  mg/kg,  based  on 
reduced  body  weight  and  decreased 
alkaline  phosphatase  in  males,  the 
Agency  has  concluded  that  effects 
below  15  mg/kg  in  the  2-year  dog  study 
were  not  biologically  significant  and  the 
longer-term  study  supersedes  the  90-day 
dog  study.  Therefore,  the  NOEL  remains 
at  3.75  mg/kg. 

8.  A  rat  developmental  study  using 
dose  levels  of  0,  30,  60,  and  120  mg/kg/ 
day  was  determined  to  be  core 
supplementary  because  the  NOEL  for 


developmental  toxicity  (supernumerary 
ribs)  was  not  definitively  established. 
The  NOEL  and  LOEL  for  maternal 
toxicity  for  this  study  are  30  and  60  mg/ 
kg/day,  respectively,  based  on  decreases 
in  maternal  body  weight,  body  weight 
gain,  and  food  consumption  at  60  and 
120  mg/kg/day.  Increased 
embryolethality  (embryotoxicity)  was 
only  observed  at  the  highest  dose  level 
tested  (120  mg/kg/day). 

9.  A  repeat  rat  developmental  study 
demonstrated  a  maternal  NOEL  of  5  mg/ 
kg/day  and  a  LOEL  of  15  mg/kg/day  due 
to  decreased  body  weight  gains,  and  a 
developmental  NOEL  of  25  mg/kg/day 
and  a  LOEL  of  60  mg/kg/day  due  to 
increased  incidence  of  extra  ribs. 

10.  A  supplementary  rabbit 
developmental  study  demonstrated  a 
NOEL  for  maternal  toxicity  of  8  mg/kg 
and  a  maternal  LEL  of  40  mg/kg  based 
on  decreased  body  weight  gains  and 
food  consumption.  The  developmental 
NOEL  and  LEL  were  40  and  200  mg/kg, 
respectively. 

11.  A  repeat  rabbit  developmental 
study  demonstrated  a  maternal  NOEL  of 
25  mg/kg/day  and  a  LOEL  of  125  mg/kg/ 
day  due  to  decreases  in  body  weight 
gains  and  food  consumption,  and  a 
developmental  NOEL  of  125  mg/kg/day 
(HDT). 

12.  A  reverse  mutation  assay  (Ames), 
a  dominant-lethal  test  in  mice,  DNA 
damage/repair,  unscheduled  DNA 
synthesis,  in  vitro  and  in  vivo  (rat) 
cytogenic  assays,  and  a  forward 
mutation  in  mice,  all  of  which  were 
negative  for  mutagenic  effects. 

13.  A  rat  multi-generation 
reproduction  study  using  doses  of  0,  20, 
100,  and  500  ppm  (equivalent  to  0, 1,  5, 
and  25  mg/kg  bwt/day  for  males  and 
females)  indicated  that  the  NOEL  and 
LOEL  for  both  parental  and  pup  toxicity 
are  100  and  500  ppm,  respectively, 
based  on  significant  body  weight  and 
organ  weight  changes.  The  NOEL  for 
reproductive  toxicity  is  500  ppm,  the 
highest  dose  level  tested. 

The  Agency  has  concluded  that  the 
available  data  provide  limited  evidence 
of  the  carcinogenicity  of  be(o-(4- 
chlorophenoxy)-o/p/ja-(l,l- 
dimethylethyl)-lH-l,2.4-triazole-l- 
ethanol  in  mice  and  has  classified  the 
pesticide  as  a  Category  C  carcinogen 
(possible  human  carcinogen  with 
limited  evidence  of  carcinogenicity  in 
animals)  in  accordance  with  Agency 
guidelines,  published  in  the  Federal 
Register  in  1986  (51  FR  33992).  This 
evaluation  was  confirmed  by  the 
Agency's  Scientific  Advisory  Panel  on 
December  15, 1987.  Based  on  a  review 
of  the  Health  Effects  Division  Peer 
Review  Committee  for  Carcinogenicity 
of  the  Office  of  Pesticide  Programs,  the 
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Agency  has  detennioed  that  a 
quantitative  ride  assessment  Is  not 
appropriate  for  the  following  reasons: 

1.  Ine  tumors  observed  were  benign 
and  observed  in  one  sex  (females)  and 
were  present  only  at  the  highest  dose 
tested. 

2.  The  chemical  was  not  carcinogenic 
when  administered  in  the  diet  to  rats  at 
dose  levels  ranging  from  125  to  2,000 
ppm. 

3.  The  chemical  was  negative  in  the 
genotoxic  assay  battery.  Based  on  this 
evidence.  EPA  concludes  that  beta-l4- 
chlorophenoxy  )-a/piio-(  1 , 1  - 
dimethylethyl)-lH-1.2,4-triazole-l- 
ethanol  poses  a  negligible  canoer  risk  to 
humank. 

The  standard  risk  assessment 
approach  of  using  the  Reference  Dose 
{BSD)  based  on  systemic  toxicity  was 
applied  to  beto-(4chlorophenoxy)- 
a7pA<}-(l.l-dimethylelhyl)-lH-1.2.4- 
triazole-1 -ethanol.  The  provisional 
acceptable  daily  intake  (PADI)  based  on 
the  2-year  dog  feeding  studies  (NOEL  of 
3.75  mg/kg  bwt/day).  and  using  a 
hundredfold  uncertainty  factor,  is 
calculated  to  be  0.038  mg/kg  bwt/day. 
The  theoretical  maximum  residue 
contribution  (TMRC)  frtim  previously 
established  tolerances  and  the  tolerance 
established  here  is  0.000493  mg/kg/day 
and  utilizes  1.3  percent  of  the  PADI  for 
the  U.S.  population.  For  the  most  highly 
exposed  population  subgroup,  children 
1  to  6,  the  TMRC  will  represent  3.0 
percent  of  the  PADI. 

The  nature  of  the  residues  is 
adequately  understood  for  the  use  of 
befo-(4-chlorophenoxy)-a7pAa-(l  ,1- 
dimethylethyl)-l/f-l,2.4-triazole-l- 
ethanol  on  imported  bananas.  The 
residues  of  concern  consist  of  the  parent 
compound  6eto-(4-chlorophenoxy)- 
a/p/ia-(l,l-diroethylethyl)-lH-1.2,4- 
triazole-l-ethanol  and  its  butanediol 
metabolite,  4-(4-chlorophenoxy)-2,2- 
dimethyl-4-(lH-l,2.4-triazol-l-yl)-1.3- 
butanediol,  calculated  as  parent 
compound.  There  is  no  reasonable 
expectation  of  secondary  residues  in 
eggs,  milk,  meat,  and  meat  byproducts 
from  the  use  of  6e<o-(4-<iilorophenoxy)- 
a/pho-(l  .l-dimethylethyl)-l/f-l  ,2.4- 
triazole-1 -ethanol  on  bananas. 
Magnitude  of  the  residue  studies  from 
crop  trials,  environmental  fate  and 
environmental  efiiects  data  are  required 
to  expand  the  usage  to  the  United  States 
by  registration  under  section  3  of  the 
Federal  Imectidde.  Fungicide,  and 
Rodentidde  Act  (FIFRA).  as  amended. 

Ademiate  analytical  methods  are 
avaikoM  for  anhtcmottat  purposes. 
Methods  are  ■vailri>le  in  the  Testidde 
Analytiol  Manual."  VoL  0  (PAM  n)  fcr 
enfatoeoMnt  of  the  toleranoee  on 
liveehxA  ooonnodidec.  The  nediod  far 


plants  has  been  submitted  to  the  Food 
and  Drug  Adroinistretion  for  publication 
in  PAM  n.  Because  of  the  long  lead  time 
from  establishing,  this  tolerance  to 
publication  of  the  enforcement 
methodology  in  \he  PAM  n,  the 
analytical  methodology  is  being  made 
available  in  the  interim  to  anyone 
interested  in  pes  idde  enforcement 
when  requested  from:  Calvin  Furlow, 
Public  Information  Branch,  Field 
Operations  Division  (H7505C),  Office  of 
Festidde  Programs,  Environmental 
Protection  Agenc  y,  401  M  St..  SW.. 
Washington,  DC  20460.  OfRce  location 
and  telephone  number:  Rm.  246.  CM  #2, 
1921  Jefferson  Davis  Kwy..  Arlington. 
VA  22202,  (703)-557-4432. 

Based  on  the  aiwve  information 
considered  by  the  Agency,  the  tolerance 
established  by  amending  40  CFR  part 
180  would  prote:it  the  public  health. 
Therefore,  it  is  proposed  that  the 
tolerance  be  established  as  set  forth 
below. 

Any  person  who  has  registered  or 
submitted  an  application  for  registration 
of  a  pesticide,  under  FIFRA,  as 
amended,  which  contains  any  of  the 
ingredients  listed  herein,  may  request 
within  30  days  a'^er  publication  of  this 
document  in  the  Federal  Register  that 
this  rulemaking  proposal  be  referred  to 
an  Advisory  Committee  in  accordance 
with  FFDCA  section  408(e). 

Interested  perrons  are  invited  to 
submit  written  com.ments  on  the 
proposed  regulation.  Comments  must 
bear  a  notation  indicating  the  document 
control  number.  [PP  8E3642/P5691.  All 
written  commen's  filed  in  response  to 
this  petition  will  be  aveulable  in  the 
Public  Docket  and  Freedom  of 
Information  Sect'oi.,  at  the  address 
given  above  fron  8  a.m.  to  4  p.m.. 
Monday  through  Friday,  except  legal 
holidays. 

The  Office  of  Management  and  Budget 
has  exempted  th  s  rule  frnm  the 
requirements  of  section  3  of  Executive 
Order  12291. 

Pursuant  to  the  requirements  of  the 
Regulatory  Flexibil.ty  Act  (Pub.  L.  96- 
354,  94  Stat.  1164.  5  U.S.C  601-612). 
the  Administrator  has  determined  that 
regulations  establishing  new  tolerances 
or  raising  tolerar  ze  levels  or 
establishing  exenpiions  frtim  tolerance 
requirements  do  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities.  A  certification 
statement  to  this  effed  was  published  in 
the  Federd  Kepeler  of  May  4. 1981  (46 
FR  24950). 

List  of  Sobiacts  in  40  CFR  Pu4  IM 

Administrative  practice  and 
prooadura.  AgricuNural  commodities. 


Pestiddes  and  pests.  Recording  and 
recordkeeping  requirements. 

Dated:  Septeoibar  3. 1093. 

Lawrence  E.  CuUeen. 

Acting  Director,  Begistratiort  Division,  Office 

of  Pesticide  Programs- 

Therefore.  40  CFR  part  180  is 
proposed  to  be  amended  as  follows: 

PART  180— {AMENDED] 

1.  The  authority  dtation  for  part  180 
continues  to  read  as  follows: 

Authority:  21  U.S.Q  346a  and  371. 

2.  Section  180.450  is  amended  in 
paragraph  (a)  in  the  table  therein  by 
adding  and  alphabetically  inserting  the 
following  raw  agricultural  commodity, 
to  read  as  follows: 

1180.450    Bet»<«^HIorophanoxy>«tpha- 
(1 ,1 -dhnethylettiy  l)-1  H-1 .2>«1azote-1 - 
ethanol;  tolerances  for  residues. 

(a)  •  *  • 


ComnxxSty 


Parts  per 
miUion 


Bananas  (whole)^ 


0.2 


^There  are  no  U.S.  registrations  lor  txar^anas 
(wtx>ie)  as  of  September  22.  1993. 


|FR  Doc.  93-22782  Filed  »-21-«3;  8:45  ami 
BILUNO  COOC  ««»-ai>-F 

40  CFR  Part  180 
(OPP-300293-,  FRL-4633^] 
RIN  207tMlC1S 

Orthoarsenic  Add;  Proposed 
Revocation  of  TolerarKe 

agency:  Environmental  Protection 
Agency  (EPA). 
ACTION:  Proposed  rule. 

SUMMARY:  EPA  is  proposing  to  revoke 
the  tolerance  in  40  CFR  180.180  for 
residues  of  the  pesticide  orthoarsenic 
acid  (commonly  known  as  arsenic  add) 
in  or  on  the  raw  agricultural  commodity 
cottonseed.  This  revocation  is  being 
proposed  because  all  registrations  of 
arsenic  add  on  cotton  have  been 
voluntarily  canceled. 
DATES:  Written  comments,  identified  by 
the  OPP  document  control  number 
iOPP-3002931.  must  be  received  on  or 
before  Odober  22. 1993. 
ADDRESSES:  By  mail,  submit  comments 
to:  Public  Response  and  Program 
Resources  Brnich.  FWld  C^MV^ons 
Division  (H7506Q.  Offioa  of  Paattdda 


t 
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Programs.  401  M  St..  Washington.  DC 
20460.  In  person,  deliver  comments  to: 
Rm.  1128.  Crystal  Mall  #2.  1921 
Jefferson  Davis  HW7..  Arlington.  VA 
22202. 

Information  submitted  as  a  comment 
concerning  this  document  may  be 
claimed  as  confidential  by  marking  any 
or  all  of  that  information  as 
"Confidential  Business  Information" 
(CBI).  tiformation  so  marked  will  not  be 
disclosed  except  in  accordance  with 
procedures  set  forth  in  40  CFR  part  2. 
A  copy  of  the  comment  that  does  not 
contain  CBI  must  be  submitted  for 
inclusion  in  the  public  record. 
Information  not  marked  confidential 
may  be  disclosed  publicly  by  EPA 
without  prior  notice.  All  written 
comments  will  be  available  for  public 
inspection  in  Rm.  1128  at  the  Virginia 
address  given  above,  from  8  a.m.  until 
4  p.m..  Monday  through  Friday,  except 
legal  holidays. 

FOR  FURTHER  INFORMATION  CONTACT:  Ann 
Sibold,  Special  Review  and 
Reregistration  Division  (H7508W), 
Office  of  Pesticide  Programs. 
Environmental  Protection  Agency.  401 
M  St..  SW..  Washington,  DC  20460. 
Office  location  and  telephone  number: 
Special  Review  Branch,  Crystal  Station 
#1.  3rd  Floor,  2800  Crystal  Drive, 
ArUngton,  VA  22202.  Telephone:  (703)- 
308-8033. 

SUPPLEMENTARY  INFORMATION: 

I.  Introduction 

Currently,  a  tolerance  of  4  ppm  exists 
for  residues  of  orthoarsenic  acid  in  or  on 
the  raw  agricultural  commodity 
cottonseed  (40  CFR  180.180).  EPA  is 
proposing  to  revoke  the  tolerance  for 
orthoarsenic  acid  in  or  on  cottonseed 
under  section  408  of  the  Federal  Food, 
Drug,  and  Cosmetic  Act  (FFDCA).  21 
U.S.C.  301  et  seq.  The  Agency  is  taking 
this  action  because  the  registrations  of 
arsenic  acid  on  cotton  have  been 
voluntarily  cancelled. 

n.  Background 

Arsenic  add,  applied  to  cotton  grown 
in  certain  regions  of  Texas  and 
Oklahoma  prior  to  harvest,  desiccates 
the  crop  to  facilitate  harvest  by 
mechanical  stripper.  After  harvest  and 
ginning,  the  raw  cottonseed  is  sent  to  oil 
mills  for  storage  prior  to  processing. 
Raw  cottonseed  is  processed  into  an  oil 
and  meal  for  a  high-protein  cattle  feed. 
Processing  is  generally  completed  before 
the  next  growing  season. 

Acreage  treated  with  arsenic  acid 
accoimtad  for  about  2  percent  of  total 
domestic  cotton  acreage  harvested 
annually  over  the  3-year  period  from 
1989  to  1991.  Use.  already  declining 


during  this  period,  continued  to  decline 
further  because  of  concerns  expressed 
by  textile  manufacturers  about  the  cost 
of  disposing  of  arsenic  add- 
contaminated  textile  waste.  The  Agency 
believes  there  is  little  or  no  use  of 
arsenic  acid  on  imported  cotton. 

EPA  issued  a  Notice  of  Rebuttable 
Presumption  Against  Registration 
(RPAR,  now  called  a  Special  Review)  for 
the  wood  preservative  and  nonwood 
preservative  uses  of  the  inorganic 
arsenicals  (including  arsenic  add)  on 
October  18,  1978  (43  FR  48267),  The 
RPAR  was  based  on  a  determination 
that  the  use  of  inorganic  arsenicals  met 
or  exceeded  the  risk  criteria  for 
carcinogenicity,  teratogenicity  and 
mutagenicity  under  40  CFR  162.11,  as  it 
read  in  1978  (EPA  subsequently 
amended  and  recodified  this  rule  at  40 
CFR  154.7).  Between  1978  and  1992. 
EPA  completed  its  review  of  the 
inorganic  arsenicals.  except  for  arsenic 
acid. 

In  the  Federal  Register  of  October  7, 
1991  (56  FR  50576),  EPA  proposed 
cancellation  of  arsenic  acid  registered  as 
a  desiccant  on  cotton.  The  Agency  based 
its  proposal  on  the  finding  that  arsenic, 
which  is  classified  as  a  knowrn  human 
(Group  A)  carcinogen,  posed  an 
unreasonable  cancer  risk  to  workers. 
After  the  close  of  the  comment  period, 
the  registrants  of  arsenic  acid,  Elf 
Atochem  North  America  and  Voluntary 
Purchasing  Groups  (VPG),  requested 
cancellation  of  their  registrations  of 
arsenic  add  desiccant  on  cotton.  The 
registrants  further  requested  that 
provision  be  made  for  existing  stocks.  In 
a  notice  published  in  the  Federal 
Register  of  May  6, 1993  (58  FR  26975), 
EPA  granted  the  request  for  voluntary 
cancellation  and  issued  a  cancellation 
order  with  provisions  for  the  sale  and 
use  of  existing  stocks  through  the  1993 
use  season.  In  a  later  action,  Drexel 
Chemical  Co.  requested  voluntary 
cancellation  of  its  registration  for 
arsenic  add  desiccant,  which  had  been 
suspended  since  1985  because  of  failure 
to  respond  to  data  required  luder 
FIFRA  section  3(c)2(B).  and  EPA 
granted  this  request  on  July  22, 1993  (58 
FR  39205). 

in.  Current  Proposal 

EPA  is  proposing  to  revoke  the 
tolerance  for  arsenic  add  on  cottonseed 
because  the  use  of  arsenic  add  on 
cotton  was  voluntarily  cancelled. 
However,  the  May  6, 1993  cancellation 
order  also  permitted  existing  stocks  of 
Atochem  and  VPG  products  to  be  sold 
until  October  31, 1993  and  applied  by 
end  users  until  December  31, 1993. 
Because  tise  will  continue  through  the 
end  of  1993.  all  treated  raw  cottonseed 


may  not  clear  oil  processing  mills  and 
feed  markets  until  July  1, 1995. 
Therefore,  to  effect  this  revocation,  EPA 
is  proposing  to  establish  an  expiration 
date  for  the  tolerance  of  July  1, 1995. 
EPA  predicts  there  will  be  £m 
insignificant  or  no  economic  impact 
from  revoking  this  tolerance  because 
EPA  is  allowing  ample  time  for  legally- 
treated  commodities  (i.e.,  treated  prior 
to  December  31, 1993)  to  pass  through 
the  channels  of  trade. 

EPA  believes  that  arsenic  acid  is  not 
used  on  cotton  grown  in  other  countries 
and  imported  into  the  United  States. 
Once  the  tolerance  for  arsenic  acid  on 
cottonseed  is  revoked,  it  will  be 
xmlawful  to  import  into  the  United 
States  any  cottonseed  commodities  or 
products  containing  any  arsenic  acid. 

After  legally  treated  cottonseed  has 
cleared  the  market,  residues  of  arsenic 
acid  resulting  from  pesticide  application 
are  not  expected  to  be  detected. 
Therefore,  action  levels  to  cover 
residues  of  arsenic  from  past  uses  of  the 
pesticide  will  not  be  recommended. 

IV.  Public  Comment  Procedures 

Any  person  who  has  registered  or 
submitted  an  application  for  the 
registration  of  a  pesticide  under  FIFRA, 
as  amended,  which  contains  arsenic 
acid,  may  request  within  30  days  after 
pubUcation  in  the  Federal  Register  that 
this  proposal  to  revoke  the  arsenic  acid 
tolerance  listed  in  40  CFR  180.180  be 
referred  to  an  advisory  committee  in 
accordance  with  section  408(e)  of 
FFEXIA.  Such  requests  should  be 
addressed  to  the  contact  person  listed  at 
the  beginning  of  this  proposal. 

Interested  persons  are  invited  to 
submit  written  comments,  information, 
or  data  in  response  to  this  proposed 
rule.  Comments  must  be  submitted  by 
October  22, 1993.  Comments  must  bear 
a  notation  indicating  the  document 
control  number  (OPP-300293).  Three 
copies  of  the  comments  should  be 
submitted  to  either  location  listed  imder 
ADDRESSES  above.  Documents 
considered  and  relied  upon  by  EPA  in 
reaching  its  decision  and  all  written 
comments  filed  pursuant  to  this  notice 
will  be  available  for  public  inspection  in 
Rm.  1128,  Crystal  Mall  «2, 1921 
Jefferson  Davis  Hwy.,  Arlington,  VA, 
from  8  a.m.  until  4  p.m.,  Monday 
through  Friday,  except  legal  hoUdays. 

V.  Other  Regulatory  Requirements 

To  satisfy  requirements  for  analysis 
spedfied  by  Executive  Order  12291  and 
the  Regulatory  Flexibility  Act,  EPA  has 
analyzed  the  impacts  of  this  proposal. 

The  complete  analysis,  summarized 
below,  is  available  for  piiblic  inspection 
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at  the  address  listed  at  the  beginning  of 
this  proposal. 

A.  Executive  Order  12291 

The  Agency  has  determined  that  this 
proposed  tolerance  revocation  is  not  a 
"major  rule"  under  section  1(a)(3)  of 
E.O.  Order  12291.  It  will  not  result  in: 
(1)  An  annual  effect  on  the  economy  of 
$100  million  or  more;  (2)  a  major 
increase  in  costs  or  prices  for 
consumers,  individual  industries. 
Federal,  State,  or  local  government 
agencies,  or  geographic  regions;  or  (3) 
significant  adverse  effects  on 
competition,  employment,  investment, 
productivity,  innovation,  or  the  ability 
of  United  States-based  enterprises  to 
compete  with  foreign-based  enterprises 
in  domestic  or  export  markets. 

The  Agency  beueves  that  the 
domestic  use  of  arsenic  acid  is  limited 
and  will  end  this  year  with  the 
voluntary  cancellation  and  termination 
of  the  provision  for  sale  and  use  of 
existing  stocks.  Further,  its  use,  if  any, 
on  imported  commodities  is 
insignificant.  Since  the  tolerance  is 
being  revoked  eighteen  months  after  the 
last  legal  domestic  use  on  cotton, 
impacts  are  expected  to  be  minimal. 

This  proposed  rule  has  been  reviewed 
by  the  Office  of  Management  and 
Budget,  as  required  by  Executive  Order 
12291. 

B.  Regulatory  Flexibility  Act 

The  proposed  tolerance  revocation 
has  been  reviewed  under  the  provisions 
of  the  Regulatory  Flexibility  Act  and  the 
Agency  has  determined  that  it  will  not 
have  a  significant  adverse  economic 
impact  on  small  businesses,  small 
governments,  or  small  organizations. 
The  proposed  regulatory  action  is 
intended  to  prevent  the  sale  of  food 
commodities  containing  pesticide 
residues  where  the  subject  pesticide 
might  be  used  in  an  unregistered  or 
illegal  manner. 

Smce  all  registrations  for  use  of 
arsenic  acid  on  cotton  were  canceled  in 
1993,  and  legal  use  will  end  December 
31, 1993,  the  Agency  anticipates  little  or 
no  impact  would  occur  on  business, 
government,  or  other  entities  of  any 
size. 

Therefore,  I  certify  that  this  regulatory 
action  does  not  require  a  separate 
regulatory  analysis  under  the  Regulatory 
Flexibility  Act. 

C.  Paperwork  Reduction  Act 

This  proposed  regulatory  action  does 
not  contain  any  information  collection 
requirements  subject  to  review  by  the 
Office  of  Management  and  Budget  under 
the  Paperwork  Reduction  Act  of  1980, 
44  U.S.C.  3501  et  seq. 


List  of  SubjecU  in  40  CFR  Part  180 

Administrative  practice  and 
procedure.  Agricultural  commodities. 
Pesticides  and  pests.  Records  and 
recordkeeping. 

Dated:  September  9. 1993 

Susan  H.  WayUnd. 

Acting  Assistant  Administrator  for 
Prevention,  Pesticides  and  Toxic  Substances. 

Therefore,  it  is  proposed  that  40  CFR 
part  180  be  amended  as  follows: 

PART  180— {AMENDED] 

1.  The  authority  citation  for  part  180 
continues  to  read  as  follows: 

Authority:  21  U.S.C.  346a  and  371. 

2.  By  revising  §  180.180  to  read  as 
follows: 

S  180.180    Orthoarswiic  acid. 

A  tolerance  that  expires  on  July  1, 
1995,  of  4  parts  per  million  of  combined 
As203  is  established  for  residues  of  the 
defoliant  orthoarsenic  add  in  or  on  the 
raw  agricultural  commodity  cottonseed. 

(FR  Doc  93-22784  Filed  9-21-93;  8:45  am] 

BHJJNO  CODE  (BM-S^-F 


40  CFR  Part  721 
COPPTS-50583F;  FRL-4570-4] 

Sulfur  Bridged  Substituted  Phenols; 
Proposed  Modification  of  Significant 
New  Use  Rule 

AGENCY:  Environmental  Protection 
Agency  (EPA). 

ACTION:  Proposed,  rule. 

SUMMARY:  EPA  is  proposing  to  modify  a 
significant  new  use  rule  (SNUR) 
promulgated  under  section  5(a)(2)  of  the 
Toxic  Substances  Control  Act  (TSCA) 
for  a  chemical  substance  based  on  a 
modification  to  tJae  TSCA  section  5(e) 
consent  order  regulating  that  substance. 
DATES:  Written  comments  must  be 
received  by  EPA  by  October  22, 1993. 

ADDRESSES:  All  comments  must  be  sent 
in  triplicate  to:  TSCA  Document  Receipt 
Office  (TS-790),  Office  of  Pollution 
Prevention  and  Toxics,  Environmental 
Protection  Agency.  Rm.  E-G99,  401  M 
St.,  SW.,  Washington,  DC  20460. 
Comments  that  are  confidentitd  must  be 
clearly  marked  confidential  business 
information  (CBI.  If  CBI  is  claimed, 
three  additional  sanitized  copies  must 
also  be  submitted.  Nonconfidential 
versions  of  comments  on  this  proposed 
rule  will  be  place  d  in  the  rulemaking 
record  and  will  b)  available  for  public 
inspection.  Comments  should  include 
the  docket  control  number.  The  docket 


control  number  for  the  chemical 
substance  in  this  SNUR  is  OPPTS- 
50583F.  Unit  IV.  of  this  preamble 
contains  additional  information  on 
submitting  comments  containing  CBI. 

FOR  FURTHER  INFORMATION  CONTACT: 

Susan  B.  Hazen,  Director, 
Environmental  Assistance  Division  (TS- 
799),  Office  of  Pollution  Prevention  and 
Toxics.  Environmental  Protection 
Agency,  Rm.  E-54JA.  401  M  St..  SW., 
Washington,  DC  20460.  Telephone: 
(202)  554-1404,  TDD:  (202)  554-0551. 
SUPPLEMENTARY  rNFORMATION:  In  the 
Federal  Register  of  August  9, 1990  (55 
FR  32406),  EPA  issued  a  S>nJR 
establishing  significant  new  uses  for 
sulfur  bridged  substituted  phenols  (P- 
89-396).  Because  of  the  modification  to 
the  consent  order  for  this  substance, 
EPA  is  proposing  to  modify  this  SNUR. 

I.  Background 

EPA  is  proposing  to  modify  the 
significant  new  use  and  recordkeeping 
requirements  for  the  following  chemical 
substance  under  40  CFR  part  721 
subpart  E.  Further  background 
information  for  the  substance  is 
contained  in  the  rulemaking  record. 

PMN  Number  P-89-396 

Chemical  name:  (generic)  Sulfur  bridged 
substituted  phenols. 
CAS  number:  Not  available. 
Effective  date  of  modification  of  section 
5(e)  consent  order:  January  7, 1993. 
Basis  for  modification  of  section  5(e) 
consent  order:  The  original  5(e)  order 
required  certain  toxicity  testing  to  be 
submitted  to  EPA  14  weeks  before 
manufacturing  or  importing  a  certain 
production  volume  of  the  PMN 
substance.  On  June  5, 1992,  the  toxicity 
data  were  submitted.  The  results  are  as 
follows: 

Ames  assay:  Not  a  gene  mutagen  in 
prokaryotes  in  Salmonella/ Ames  assay- 
Mouse  micronucleus:  Not  a 
chromosome  mutagen  in  vivo  in  mice  in 
the  micronucleus  assay  by 
intraperitoneal  injection. 

Acute  oral  toxicity:  LD50  of  the  PMN 
substance  is  greater  than  5,000 
milligrams  per  kilogram  (mg/kg). 

28-day  Ch-al  with  functional 
observation  battery:  The  lowest 
observable  effect  level  (LOEL)  for  the 
study  is  35  mg/kg/day  based  on  effects 
in  the  liver  and  clotting  system  in 
female  rats.  There  are  no  specific 
neurological  signs  noted. 

Developmental  toxicity:  Evidence  of 
maternal  toxicity  after  exposing  to  250 
mg/kg/day  as  demonstrated  by 
statistically  significant  reduction  in  food 
consumption  and  mean  body  weight. 
The  range  finding  study  demonstrated 
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signiHcant  maternal  mortality  after 
exposure  to  500  mg/kg/day.  There  was 
evidence  of  developmental  toxicity  after 
exposure  to  doses  as  low  as  140  mg/kg/ 
day  as  demonstrated  by  a  significant 
increase  in  the  incidence  of  rudimentary 
ribs.  The  lowest  observable  adverse 
effect  level  (LOAEL)  for  maternal 
toxicity  was  250  mg/kg/day.  and  the  no 
observable  adverse  effect  level  (NOAEL) 
was  140  mg/kg/day.. The  LOAEL  for 
developmental  toxicity  was  140  mg/kg/ 
day.  and  the  NOAEL  was  25  mg/kg/day. 
Based  on  the  results  of  the  toxicity  data 
submitted,  EPA  has  determined  there  is 
a  potential  unreasonable  risk  to 
manufacturing  and  process  workers 
from  dermal  contact  to  the  PMN 
substance. 

Therefore,  on  January  7,  1993,  the 
Agency  modi^ed  the  existing  order,  and 
is  now  proposing  to  modify  the  SNUR 
to  include  dermal  protection  for 
exposed  workers  and  hazard 
communication  requirements,  and  to 
eliminate  the  production  limit.  The 
modification  to  the  order  was  issued 
under  section  5(e)(l)(A)(i)  and  (ii)(I)  of 
TSG\  based  on  a  finding  that  this 
substance  may  present  an  imreasonable 
risk  of  injxiry  to  health. 
Toxicity  concern:  The  substance  has 
been  shown  to  cause  liver,  blood,  and 
developmental  effects  in  test  animals. 
Recommended  testing:  The  Agency  has 
determined  that  a  dermal  absorption 
study  (40  CFR  798.7100)  followed  by  a 
90-day  oral  subchronic  toxicity  test  (40 
CFR  798.2650)  would  characterize 
possible  liver  and  blood  effects. 
CFR  citation:  40  CFR  721.5880. 

n.  ObjectiTcs  and  Rationale  of 
Proposing  Modification  of  the  Rule 

During  review  of  the  PMN  submitted 
for  the  chemical  substance  that  was  the 
subject  of  this  proposed  modification, 
EPA  concluded  that  regulation  was 
warranted  under  section  5(e)  of  TSCA 
pending  the  development  of  information 
sufficient  to  make  a  reasoned  evaluation 
of  the  health  effects  of  the  substance, 
and  EPA  identified  the  tests  considered 
necessary  to  evaluate  the  risks  of  the 
substance.  The  basis  for  such  findings  is 
available  in  the  rulemaking  record  for 
this  SNUR.  Based  on  these  findings,  a 
section  5(e)  consent  order  was 
negotiated  with  the  PMN  submitter  and 
a  SNUR  was  promulgated.  In  light  of  the 
toxicity  data  received  which 
demonstrates  that  the  PMN  substance  is 
expected  to  cause  liver,  blood,  and 
developmental  effects,  EPA  determined, 
that  dermal  protection  for  exposed 
workers  and  hazard  commimication 
requirements  were  necessary  to  protect 
human  health.  In  addition,  EPA 
determined  that  because  the  required 


data  had  been  submitted  the  production 
limit  was  no  longer  necessary.  The 
section  5(e)  order  modification  added 
such  dermal  protection  and  hazard 
communication  requirements  and 
eliminated  the  production  limit 
requirement.  The  proposed  modification 
of  SNUR  provisions  for  this  substance 
designated  herein  is  consistent  with  the 
January  7, 1993,  modification  of  the 
section  5(e)  order. 

III.  Comments  Containing  Confidential 
Business  Information 

Any  person  who  submits  comments 
claimed  as  confidential  business 
information  must  mark  the  comments  as 
"confidential,"  "trade  secret."  or  other 
appropriate  designation.  Comments  not 
claimed  as  confidential  at  the  time  of 
submission  will  be  placed  in  the  public 
file.  Any  comments  marked  as 
confidential  will  be  treated  in 
accordance  with  the  procedures  in  40 
CFR  part  2.  Any  party  submitting 
comments  claimed  to  be  confidential 
must  prepare  and  submit  a 
nonconfidential  version  of  the 
comments  that  EPA  can  place  in  the 
public  file. 

IV.  Rulemaking  Record 

The  record  for  the  rule  which  EPA  is 
proposing  to  modify  was  established  at 
OPPTS-50583.  This  record  includes 
information  considered  by  the  Agency 
in  developing  the  rule  and  includes  the 
modification  to  the  consent  order  to 
which  the  Agency  has  responded  with 
this  proposal. 

V.  Regiilatory  Assessment 
Requirements 

A.  Executive  Order  12291 

Under  Executive  Order  12291.  EPA 
must  judge  whether  a  rule  is  "major" 
and  therefore  requires  a  Regulatory 
Impact  Analysis.  EPA  has  determined 
that  this  proposed  rule  will  not  be  a 
"major"  rule  because  it  will  not  have  an 
effect  on  the  economy  of  $100  million 
or  more,  and  it  will  not  have  a 
significant  effect  on  competition,  costs, 
or  prices.  While  there  is  no  precise  way 
to  calculate  the  total  annual  cost  of 
compliance  with  the  rule,  EPA  estimates 
that  the  cost  for  submitting  a  significant 
new  use  notice  would  be  between 
$7,198  to  $8,170,  including  a  $2,500 
user  fee  payable  to  EPA  to  offset  EPA 
costs  in  processing  the  notice.  In 
addition,  EPA  estimates  that  the  cost  of 
recordkeeping  requirements  for  ongoing 
uses  is  $583  per  year.  EPA  believes  that, 
because  of  the  nature  of  the  rule  and  the 
substance  involved,  there  will  be  few 
SNUR  notices  submitted.  Furthermore, 
while  the  ejqpense  of  a  notice  and  the 


uncertainty  of  possible  EPA  regulation 
may  discourage  certain  innovation,  that 
impact  will  be  limited  because  such 
factors  are  unlikely  to  discourage  an 
innovation  that  has  high  potential  value. 

This  regulation  was  submitted  to  the 
Office  of  Management  and  Budget 
(0MB)  for  review  as  required  by 
Executive  Order  12291. 

B.  Regulatory  Flexibility  Act 

Under  the  Regulatory  Flexibility  Act 
(5  U.S.C.  605(b)).  EPA  has  determined 
that  this  proposed  rule  would  not  have 
a  significant  impact  on  a  substantial 
number  of  small  businesses.  EPA  has 
not  determined  whether  parties  affected 
by  this  proposed  rule  would  likely  be 
small  business.  However.  EPA  expects 
to  receive  few  SNUR  notices  for  the 
substances.  Therefore.  EPA  believes  that 
the  number  of  small  businesses  affected 
by  this  proposed  rule  vnll  not  be 
substantial,  even  if  all  of  the  SNUR 
notice  submitters  were  small  firms. 

C.  Paperwork  Reduction  Act 

The  information  collection 
requirements  contained  in  this  proposed 
rule  have  been  approved  by  OMB  under 
the  provisions  of  die  Paperwork 
Reduction  Act  (44  U.S.C.  3501  et seq), 
and  have  been  assigned  OMB  control 
number  2070-0012. 

Public  reporting  burden  for  this 
collection  of  information  is  estimated  to 
vary  from  30  to  170  hours  per  response, 
with  an  average  of  100  hours  per 
response,  including  time  for  reviewing 
instructions,  searching  existing  data 
sources,  gathering  and  maintaining  the 
data  needed,  and  completing  and 
reviewing  the  collection  of  information. 

Send  comments  regarding  the  burden 
estimate  or  any  other  aspect  of  this 
collection  of  information,  including 
suggestions  for  reducing  this  burden,  to 
Chief.  Information  Policy  Branch.  PM- 
223.  U.S.  Environmental  Protection 
Agency.  401  M  St..  SW..  Washington, 
DC  20460;  and  to  Office  of  Management 
and  Budget,  Paperwork  Reduction 
Project  (2070-0012).  Washington,  DC 
20503. 

List  of  Subjects  in  40  CFR  Part  721 

Chemicals,  Environmental  protection, 
Hazardous  materials.  Recordkeeping 
and  reporting  requirements.  Significant 
new  uses. 

Dated:  September  8, 1993. 
SoMui  IL  Wayiand, 
Acting  Assistant  Administrator  for 
Prevention,  Pesticides  and  Toxic  Substances. 

Therefore,  it  is  proposed  that  40  CFR 
part  721  be  amended  as  follows: 
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PART  721— {AMENDED] 

1.  The  authority  citation  for  part  721 
would  continue  to  read  as  follows: 

Authority:  15  U.S.C.  2604,  2607,  and 
2625(c). 

2.  In  §  721.5880  by  revising 
paragraphs  (a)(2)  and  (b)(1)  and  (2)  to 
read  as  follows: 

1721.5880  Sutfur  bridged  subttttuted 
phenol*  (generic  name). 

(a)-     •     • 

(2)  The  significant  new  uses  are: 

(i)  Protection  in  the  workplace. 
Requirements  as  specified  in 
§  721.63(a)(1).  (a)(2)(i).  (a)(3).  (b) 
(concentration  set  at  1.0  percent),  and 
(0. 

(ii)  Hazard  communication  program. 
Requirements  as  specified  in 
§  721.72(a).  (b),(c),(d),(e) 
(concentration  set  at  1.0  percent),  (f), 
(g)(l)(iv)  (specifically  liver  and  blood 
effects),  (g)(2)(i).  (g)(2)(v),  and  {g)(5). 

(b)  Specific  requirements.  The 
provisions  of  subpart  A  of  this  part 
apply  to  this  section  except  as  modified 
by  this  paragraph. 

(1)  Recordkeeping  requirements. 
Recordlceeping  requirements  as 
specified  in  §  721.125(a)  through  (h)  are 
applicable  to  manufacturers,  importers, 
and  processors  of  this  substance.  This 
section  does  not  apply  if  the  substance 
is  present  in  a  mixture  at  less  than  1.0 
percent. 

(2)  Limitations  or  revocation  of 
certain  notification  requirements.  The 
provisions  of  §  721.185  apply  to  this 
section. 

*        •        •        •        • 

IFR  Doc.  93-23210  Filed  9-21-93,  845  am) 
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40  CFR  Pert  721 
[OPPTS-50592E;  FRL-4588-21 

Hydrogenated  Arylated  Polydecene; 
Proposed  Revocation  of  a  Significant 
New  Use  Rule 

AGENCY:  Environmental  Protection 
Agency  (EPA). 
ACTION:  Proposed  rule. 

SUMMARY:  EPA  is  proposing  to  revoke  a 
significant  new  use  rule  (SNUR) 
promulgated  under  section  5(a)(2)  of  the 
Toxic  Substances  Control  Act  (TSCA) 
for  hydrogenated  arylated  polydecene 
based  on  receipt  of  new  data.  The  data 
indicate  that  the  substance  will  not 

E resent  an  unreasonable  risk  to  human 
ealth. 
DATES:  Written  comments  must  be 
received  by  EPA  by  October  22. 1993. 


ADDRESSES:  All  comments  must  be  sent 
in  triplicate  to:  TSCA  Document  Receipt 
Office  (TS-790),  Office  of  Pollution 
Prevention  and  Toxics,  Environmental 
Protection  Agency,  Rm.  E-G99  401  M 
St..  SW.,  Washington,  DC  20460. 
Comments  that  are  confidential  must  be 
clearly  marked  confidential  business 
information  (CBI).  If  CBI  is  claimed, 
three  additional  sanitized  copies  must 
also  be  submitted.  Nonconfidential 
versions  of  comments  on  this  proposed 
rule  will  be  placed  in  the  rulemaking 
record  and  will  be  available  for  public 
inspection.  Comments  should  include 
the  docket  control  number.  The  docket 
control  number  for  hydrogenated 
arylated  polydecene  is  OPPTS-50592E. 
Unit  III.  of  this  preamble  contains 
additional  information  on  submitting 
comments  containing  CBI. 
FOR  FURTHER  INFORMATION  CONTACT: 
Susan  B.  Hazen,  Director, 
Environmental  Assistance  Division  (TS- 
799),  Office  of  Pollution  Prevention  and 
Toxics,  Environmental  Protection 
Agency,  Rm.  E-543B,  401  M  St.,  SW., 
Washington,  DC  20460,  Telephone: 
(202)  554-1404.  TDD:  (202)  554-0551. 
SUPPLEMENTARY  INFORMATION:  In  the 
Federal  Register  of  August  13, 1991  (56 
FR  50592),  EPA  issued  a  SNUR 
establishing  significant  new  uses  for 
hydrogenated  arylated  polydecene. 
Because  of  additional  data  EPA  has 
received  for  this  substance,  EPA  is 
proposing  to  revoke  this  SNUR. 

I.  Proposed  Revocation 

EPA  is  proposing  to  revoke  the 
significant  new  use  and  recordkeeping 
requirements  for  the  following  chemical 
substance  under  40  CFR  part  721 
subpart  E.  In  this  imit,  EPA  provides  a 
brief  description  for  the  substance, 
including  its  PMN  number,  chemical 
name  (generic  name  if  the  specific  name 
is  claimed  as  CBI),  CAS  number  (if 
assigned),  basis  for  the  revocation  of  the 
section  5(e)  consent  order  for  the 
substance,  and  the  CFR  citation.  Further 
background  information  for  the 
substance  is  contained  in  the 
rulemaking  record  referenced  in  Unit 
rv.  of  this  preamble. 

PMN  Number  P-90-1454 

Chemical  name:  Hydrogenated  arylated 
polydecene  (generic). 
CAS  number  Not  available. 
Effective  date  of  revocation  of  section 
5(e)  consent  order:  April  2, 1993. 
Basis  for  revocation  of  section  5(e) 
consent  order:  The  order  was  revoked 
based  on  test  data  submitted  under  the 
terms  of  the  consent  order.  Based  on  the 
Agency's  analysis  of  the  submitted  data. 
EPA  found  for  purposes  of  TSCA 


section  5  that  this  substance  will  not 

C resent  an  unreasonable  risk  of  injur)'  to 
uman  health  and  concludes  that 
further  regulation  under  section  5  is  not 
warranted  at  this  time. 
Toxicity  testing  results:  The  oral  LD50 
study  and  28-day  repeated  dose  test  did 
not  identify  significant  health  effects. 
The  Ames  assay  and  mouse 
micronucleus  study  demonstrated  no 
mutagenic  effects. 
CFR  citation:  40  CFR  721.6480. 

II.  Background  and  Rationale  for 
Proposed  Revocation  of  the  Rule 

During  review  of  the  PMN  submitted 
for  the  chemical  substance  that  is  the 
subject  of  this  proposed  revocation,  EPA 
concluded  that  regulation  was 
warranted  under  section  5(e)  of  TSCA 
pending  the  development  of  information 
sufficient  to  make  a  reasoned  evaluation 
of  the  health  effects  of  the  substance, 
and  EPA  identified  the  tests  considered 
necessary  to  evaluate  the  risks  of  the 
substance.  The  basis  for  such  findings  is 
referenced  in  Unit  I.  of  this  preamble 
Based  on  these  findings,  a  section  5(e) 
consent  order  was  negotiated  with  the 
PMN  submitter  and  a  SNUR  was 
promulgated.  EPA  reviewed  testing 
conducted  by  the  PMN  submitter  for  the 
substance  and  determined  that  the 
information  available  was  sufficient  to 
make  a  reasoned  evaluation  of  the 
health  effects  of  the  substance.  EPA 
concluded  that,  for  the  purposes  of 
TSCA  section  5,  the  substance  will  not 
present  an  unreasonable  risk  and 
subsequently  revoked  the  section  5(e) 
consent  order.  The  proposed  revocation 
of  SNUR  provisions  for  the  substance 
designated  herein  is  consistent  with  the 
revocation  of  the  section  5(e)  order.  As 
a  result.  EPA  is  proposing  a  revocation 
of  SNUR  provisions  for  this  chemical 
substance.  When  this  revocation 
becomes  final,  EPA  will  no  longer 
require  notice  of  any  company's  intent 
tcnnanufacture,  import,  or  process  this 
substance. 

III.  Comments  Containing  Confidential 
Business  Information 

Any  person  who  submits  comments 
claimed  as  confidential  business 
information  must  mark  the  comments  as 
"confidential,"  "trade  secret,"  or  other 
appropriate  designation.  Comments  not 
claimed  as  confidential  at  the  lime  of 
submission  will  be  placed  in  the  public 
file.  Any  comments  marked  as 
confidential  will  be  treated  in 
accordance  with  the  procedures  in  40 
CFR  part  2.  Any  party  submitting 
comments  claimed  to  be  confidential 
must  prepare  and  submit  a  public 
version  of  the  comments  that  EPA  can 
place  in  the  public  file. 
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rv.  Rulemaldng  Record 

The  record  for  the  rule  which  EPA  is 
proposing  to  revoke  was  established  at 
OPPTS-50592  (P-90-1454).  The  record 
includes  information  considered  by  the 
Agency  in  developing  the  rule  and 
includes  the  test  data  that  formed  the 
basis  for  this  proposal. 

V.  Regulatory  Assessment 
Requirements 

EPA  is  proposing  to  revoke  the 
requirements  of  %  721.6480.  Any  costs  or 
burdens  associated  with  the  rule  will 
also  be  eliminated  when  the  rule  is 
revoked.  Therefore,  EPA  finds  that  no 
costs  or  burdens  must  be  assessed  under 
Executive  Order  12291,  the  Regulatory 
Flexibility  Act  (5  U.S.C.  605(b)).  or  the 
Paperwork  Reduction  Act  (44  U.S.C. 
3501  ef  seq.). 

List  of  Subjects  in  40  CFR  Part  721 

Chemicals,  Environmental  protection, 
Hazardous  materials.  Recordkeeping 
and  reporting  requirements.  Significant 
new  uses. 

Dated:  Septembers.  1993. 

Susan  H.  WayUnd, 

Acting  Assistant  Administrator  for 
Prevention,  Pesticides  and  Toxic  Substances 

Therefore,  it  is  proposed  that  40  CFR 
part  721  be  amended  as  follows; 

PART  721— {AMENDED] 

1.  The  authority  citation  for  part  721 
will  continue  to  read  as  follows: 
Authority:  15  U.S.C.  2604,  2607.  and 

2625(c) 

S  721 .6480    [R«fnov«d] 

2  By  removing  §  721.6480. 

(FR  Doc  93-23212  Filed  9-21-93;  8  45  am) 
BILLING  COOe  6S«0-50-r 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Health  Care  Financing  Administration 

42  CFR  Part  433 

(M8-051-P3 
RtN  0938-AF68 

Medicaid  Program;  Referrals  to  Child 
Support  Enforcement  Agencies  of 
Medicaid  Families 

agency;  Health  Care  Financing 
Administration  (HCFA).  HHS. 
ACTION:  Proposed  rule. 

SUMMARY:  This  proposed  rule  would 
amend  the  Medicaid  regulations 
governing  third  party  liability  to  require 


a  Medicaid  agency  to  give  prompt  notice 
to  the  child  support  enforcement  (CSE) 
agency  for  referral  whenever  medical 
assistance  is  furnished  to  families  who 
may  be  in  need  of  CSE  services.  Section 
454  of  the  Social  Security  Act  (the  Act) 
requires  CSE  agencies  to  provide 
statutorily  mandated  CSE  services  to 
these  Medicaid  famiHes,  including 
establishing  paternity,  locating  absent 
parents,  and  obtaining  child  and 
spousal  support,  including  medical 
support.  This  proposed  rule  would 
assist  CSE  agencies  in  carrying  out  the 
provisions  of  section  454  of  the  Act  by 
requiring  M'^dicaid  agencies  to  refer 
families  to  the  CSE  agency  when 
appropriate. 

This  proposed  rule  would  also  make 
technical  revisions  to  the  Medicaid 
regulations  governing  cooperative 
agreements  to  address  changes  in  the 
CSE  regulations  resulting  from  the 
requirement  in  section  454  of  the  Act. 
DATES:  Written  comments  will  be 
considered  if  we  receive  them  at  the 
appropriate  address,  as  provided  below, 
no  later  than  5  p.m.  on  November  22, 
1993. 

ADDRESSES:  Mail  written  comments  (an 
original  and  3  copies]  to  the  following 
address: 
Health  Care  Financing  Administration, 

Department  of  Health  and  Human 

Services,  Attention:  MB-051-P.  P.O. 

Box  7518,  Baltimore.  Maryland 

21207-0518. 

If  you  prefer,  you  may  deliver  your 
written  comments  (an  original  and  3 
copies)  to  one  of  the  following 
addresses: 
Room  309-G.  Hubert  H.  Humphrey 

Building.  200  Independence  Avenue 

SW..  Washington.  DC  20201.  or 
Room  132.  East  High  Rise  Building, 

6325  Security  Boulevard,  Baltimore, 

Maryland  21207. 

Due  to  staffing  and  resource 
limitations,  we  cannot  accept  comments 
by  facsimile  (FAX)  transmission.  In 
commenting,  please  refer  to  file  code 
MB-051^.  Written  comments  received 
timely  will  be  available  for  public 
inspection  as  they  are  received, 
generally  beginning  approximately  three 
weeks  after  publication  of  this 
document,  in  room  309-G  of  the 
Department's  offices  at  200 
Independence  Avenue  SW., 
Washington,  DC,  on  Monday  through 
Friday  of  each  week  from  8:30  a.m.  to 
5  p.m.  (phone:  202-690-7890). 

Organizations  and  individuals 
desiring  to  submit  comments  on  the 
reporting  requirements  discussed  imder 
the  "Collection  of  Information 
Requirements"  of  this  preamble  should 


direct  them  to  the  Health  Care 
Financing  Administration  at  one  of  the 
addresses  dted  above,  and  to  the  Office 
of  Information  and  Regulatory  Affairs, 
Attention:  Laura  Oliven,  Office  of 
Management  and  Budget,  New 
Executive  Office  Building  (room  3002). 
Washington,  DC  20503. 

FOR  FURTHER  INFORMATION  CONTACT: 

Robert  Nakielny,  (410)  966-4466. 

SUPPLEMENTARY  INFORMATION: 
I.  Background 

Medicaid  (title  XDC  of  the  Social 
Security  Act  (the  Act))  is  a  State  and 
Federally-funded  program  that  provides 
medical  services  to  certain  groups  of 
low-income  needy  individuals.  These 
groups  include  individuals  who  are 
aged,  blind,  or  disabled  or  members  of 
families  with  dependent  children,  and 
who  meet  the  financial  eligibility 
requirements  of  the  most  closely  related 
cash  assistance  program  (Aid  to 
Families  with  IDependent  Children 
(AFDC)  or  Supplemental  Security 
Income  (SSI)).  In  addition,  some  States 
provide  Medicaid  to  individuals  who  do 
not  receive  cash  assistance,  but  whose 
income  and  resources  are  insufficient  to 
cover  medical  expenses  ("medically 
needy"  persons).  States  also  provide 
Medicaid  to  certain  institutionalized 
individuals,  pregnant  women,  and  other 
mandatory  and  optional  eligibility 
groups. 

Medicaid  programs  are  administered 
by  the  States  in  accordance  with  Federal 
regulations.  State  Medicaid  agencies 
conduct  their  programs  according  to  a 
Medicaid  State  plan  approved  by  HCFA. 

Section  1912  of  the  Act  sp*ifies 
certain  State  plan  requirements  relating 
to  third  party  liability  that  applicants 
and  recipients  of  Medicaid  and  the 
Medicaid  agency  must  meet.  Under 
section  1912(a)(1),  Medicaid  applicants 
and  recipients,  as  a  condition  of 
eligibility,  must;  (1)  Assign  to  the  State 
their  rights,  or  the  rights  of  any 
individual  on  whose  behalf  an 
assignment  may  be  executed,  to  medical 
support  and  to  payments  for  medical 
care  from  any  third  party  (section 
1912(a)(1)(A));  (2)  cooperate  with  the 
State  agency,  in  the  absence  of  good 
cause  for  the  failure  to  cooperate,  in 
establishing  the  paternity  of  any  child 
who  is  eligible  for  Medicaid  and  who  is 
bom  out  of  wedlock,  and  in  obtaining 
medical  support  and  payments  (section 
1912(a)(1)(B));  and  (3)  cooperate  with 
the  State  in  identifying  and  providing 
information  to  assist  the  State  in 

Eursuing  any  third  party  who  may  be 
able  to  pay  for  medical  care  and 
services  available  under  the  State  plan 
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(unless  good  catise  exists  for  refusing  to 
cooperate)  (section  lQ12(a)(l)(C)). 

In  addition,  section  1912(a)(1)(B) 
provide*  that  povoly  level  pregnant 
women  described  in  section 
1902(l)(lKA)  of  the  Act  are  exempt  from 
the  cooperation  reqiurements  in  section 
1912(a)(1)(B)  relating  to  establishing 
paternity  and  obtaining  support. 
(Section  1902(lMlMA)  of  the  Act 
describes  this  group  as  women  during 
pregnancy  (and  during  the  60-day 
period  beginning  on  the  last  day  of  the 
pregnancy)  who  are  not  membcvs  of 
other  specified  Medicaid  eligibility 
groups  and  whose  family  income  does 
not  exceed  the  income  level  established 
by  the  State.  The  income  level  is 
expressed  in  terms  of  a  percentage  of  the 
Federal  poverty  tovel.) 

Section  1912(a)(2)  of  the  Act  reqiiires 
a  State  plan  to  provide  for  entering  into 
cooperative  arrangements  (including 
financial  arrangements)  with  other 
entities  to  assist  the  agency  or  agencies 
administering  the  State  plan  with 
respect  to  the  mfoicement  and 
collectlan  of  rights  to  medical  support 
or  payments  assigned  and  any  other 
matters  of  common  concern.  These 
entities  include  any  appropriate  agency 
of  any  State  (including,  with  respect  to 
the  enforcement  and  oillectian  of  ri^ts 
of  payment  for  medical  care  by  or 
through  a  perent,  dw  State's  ageiK^r 
established  or  designated  under  title  IV- 
D  of  the  Act.  and  appronnate  courts  and 
law  enforcement  omciais. 

n.  Child  Support  Enforcement  Sernces 

Title  TW-D  of  the  Act  specifies 
requirements  for  the  enforcement  ai 
support  obligations  owed  by  absent 
parents  of  families  receiving  benefits 
under  title  IV-A  of  the  Act  (AFDC). 
Section  454  of  the  Act  specifies  that 
States  must  provide  for  the 
establishment  or  designation  of  a  single 
and  separate  organizational  imit  to 
administer  the  IV-D  provisions  for  dxild 
and  spousal  support  under  the  State 
plan.  These  organizations  are  called 
child  support  enforcement  (CSE) 
agencies.  CSE  agencies  are  required 
under  section  454  of  the  Act  to  provide 
statutorily  mandated  CSE  services  to 
AFDC  recipients,  title  IV-E  foster  care 
recipients,  non-AFDC  Medicaid 
recipients,  and  appHcants  for  CSE 
services  who  are  not  otherwise  eligible 
for  such  services.  These  services  inchide 
establishing  paternity,  locating  absent 
parents,  and  obtaining  child  and 
spousal  support,  including  medical 
support.  

Federal  regulations  at  45  CFR  part  Z32 
and  §  235.70  set  forth  the  AFDC 
program  requirements  for  the  collection 
and  referral  of  information  to  CSE 


agencies.  Specifically.  $  235.70(a) 
requires  AFDC  agencies  to  fMtivide 
prompt  notice  to  the  CSE  agency 
whenever  aid  is  furnished  to  a  child 
who  has  been  deserts:  or  abandoned  by 
a  parent,  or  when  aid  is  furnished  to  the 
parent(s)  with  whom  the  child  lives. 
Prompt  notice  is  defined  in 
§  235.70(b)(2)  as  a  viT^tten  notice  that  is 
provided  within  2  working  daj^  of  the 
furnishing  of  aid  or  the  determination  of 
eligibility  for  benefits. 

Section  9142  of  the  Omnibus  Budget 
Reconciliation  Act  of  1987  (OBRA  '87). 
Public  Law  100-203,  amended  section 
454  of  the  Act  by  adding  a  requirement 
that  CSE  agencies  must  provide  the 
statutorily  mandated  CSE  services  to 
families  who  receive  Medicaid,  in 
addition  to  those  families  receiving 
AFDC  CSE  regulations  published  in  the 
Federal  Register  on  February  26, 1991 
(56  FR  7988)  incorporated  this  statutory 
provision  by  revising  45  CFR  303.30  and 
303.31  to  mandate  C^  agencies  to 
provide  medical  support  enforcement 
services  to  all  Medicaid  recipients 
referred  to  CSE  agencies.  

In  addition,  regulations  at  45  CFR  part 
306  specify  that  such  activities  may  be 
conducted  in  accordance  with  optional 
cooperative  agreements  between  CSE 
agencies  and  State  Medicaid  agendas. 
CSE  agencies  are  not  required  to  have  a 
cooperative  agreement  with  the  State 
Medicaid  agencies  io  order  to  perform 
these  activities.  However,  a  cooperative 
agreement  is  required  fat  perfbnoance 
of  additional,  non-statutmy  activities. 

m.  Proposed  Cnsnget  to  tlie 
RegBJatioiis 

A.  Medicaid  Referrals  to  CSE  Ag^ades 

In  order  for  CSE  agencies  to  pOTform 
the  requirements  of  sectitHi  454  of  the 
Act  by  providing  CSE  swvices  to  those 
Medicaid  famiHes  in  need  of  such 
services,  the  CSE  agencies  must  be 
aware  of  who  those  families  are. 
Although  CSE  agencies  are  required  to 
provide  CSE  services  to  Medicaid 
families.  States  are  currently  not 
required  to  refer  Meoicaid  families  to 
CSE  agencies.  Conseq^aently. 
information  derived  irom  program 
reviews  fi-om  both  H^CIFA  regional 
offices  and  CSE  agencies  has  shown  that 
there  is  a  lack  of  consistency  among 
States  in  making  this  referr^  The  result 
is  that  some  Medicaid  families  in  need 
of  CSE  services  do  not  receive  them. 
while  other  fisonilies  who  are  not  in  need 
of  such  services  are  being 
inappropriately  refoiTed. 

To  assist  CSE  ager.cies  in  carrying  out 
the  provisions  of  section  454  of  the  Act. 
%ve  are  proposing,  in  a  new  42  CFR 
433.160,  that  Medicaid  agencies  be 


required  to  provide  prompt  notice  to  the 
CSE  agency  for  refeiTal  wheneva 
medical  assistance  is  furnished  to 
families  who  may  be  in  need  of  CSE 
services.  For  purposes  of  this  section, 
we  are  defining  "prompt  notice"  as 
communication  of  all  relevant 
information,  as  prescribed  by  the  CSE 
agffiicy,  by  the  most  efficirait  and  cost- 
effective  means  available,  using  manual 
or  automated  systems,  no  later  than  2 
working  days  after  a  determination  of 
medicel  assistance  eligibility  has  been 
made.  For  consistency,  these  are  the 
same  timeliness  requirements  for 
referrals  fbimd  in  the  AFDC  regulations 
at  45  CFR  235.70(b)(2). 

We  also  are  proposing  to  require  that 
the  State  Medicaid  agency  develop 
criteria  and  procedures,  in  conjunctitui 
with  the  State  CSE  agency,  to 
implement  the  referral  requirements. 
Because  many  States  have  already 
devefoped  critoia  and  administrative 
procediires  far  working  with  CSE 
agencies  far  the  purpose  of  enforcement 
of  rights  to  and  collection  of  medical 
support  or  payments,  we  want  to  ext«>d 
States  maximum  flexibility  in 
implementing  the  proposed 
requirements  for  case  referrals. 
Therefore,  we  are  proposing  general 
requirements  for  refierrals  that  can  be 
implemented  through  criteria  and 
procedures  developed  by  the  State 
Medicaid  agency  in  conjimction  with 
the  State  CSE  agency.  We  believe  that 
State  CSE  agencies  must  be  involved 
when  State  Medicaid  agencies  develop 
criteria  and  procedures  for  reCarral  so 
that  only  appropriate  cases  are  referred 
to  the  CSE  agency.  In  addition,  the  t^pe 
of  infonnation  needed  by  the  CSE 
agency  and  the  method  of  transnu'tting 
the  infonnation  may  vary  from  State  to 
State.  Therefore,  we  believe  a  more 
favorable  outcome  would  be  achieved  ii 
the  State  Medicaid  agency  coordinates 
its  criteria  and  procedures  with  the 
State  CSE  agency. 

While  we  are  proposing  genera] 
requirements  for  the  development  of  the 
referral  criteria  and  procedures,  we  are 
proposing  that,  at  a  minimum,  the 
criteria  and  procedures  must 
incorporate  a  methodology  for 
identifying  the  Medicaid  cases  that 
would  be  appropriate  for  referral  to  the 
CSE  agency,  and  provide  for  review  of 
the  criteria  and  procedures  when  both 
the  State  Medicaid  agency  and  the  Slate 
CSE  agency  agree  that  such  revisi(»  is 
warranted.  In  addition,  we  propose  to 
require  that  such  criteria  and 
procedures  be  described  in  the  State 
plan. 
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B.  Cooperative  Agreements 

We  are  proposing  changes  to  42  CFR 
433.151,  Cooperative  agreements  and 
incentive  payments — State  plan 
reqiiirements.  to  address  revisions  that 
were  made  in  the  CSE  regulations. 
Current  regulations  at  §  433.151  require 
Medicaid  agencies  to  enter  into 
cooperative  agreements  with  speciHed 
entities  in  accordance  with  the 
requirements  stipulated  for  cooperative 
agreements  under  regulations  at  45  CFR 
part  306.  In  accordance  with  section 
1912(a)(2)  of  the  Act,  these  entities 
include  any  appropriate  agency  of  any 
State  (including,  with  respect  to  the 
enforcement  and  collection  of  rights  of 
payment  for  medical  care  by  or  through 
a  parent,  the  State  CSE  agency),  and 
a[)propriate  courts  and  law  enforcement 
officials. 

Section  433.152(b)(2)  also  requires 
State  Medicaid  agencies  to  make 
reimbursement  for  services  performed 
by  the  CSE  agency  under  a  cooperative 
agreement  that  are  not  reimbursable 
under  title  IV-D.  and  that  are  necessary 
for  the  collection  of  amounts  for  the 
Medicaid  program.  As  discussed  earlier 
in  this  preamble,  CSE  regulations  at  45 
CFR  part  306  provide  for  optional 
cooperative  agreements  between  CSE 
agencies  and  Medicaid  agencies  that 
include  the  medical  support 
enforcement  and  collection  activities 
CSE  agencies  are  required  to  perform 
under  title  IV-D.  However,  in 
accordance  with  45  CFR  304.23(g) 
(Expenditures  for  which  Federal 
financial  participation  (FFP)  is  not 
available).  Federal  funding  under  the 
IV-D  program  is  not  available  for  these 
required  activities  if  they  are  performed 
under  an  optional  cooperative 
agreement  with  the  Medicaid  agency 
under  45  CFR  part  306.  Thus,  if  a  CSE 
agency  performs  medical  support 
enforcement  services,  as  it  is  now 
mandated  to  do.  without  a  cooperative 
agreement,  it  will  be  reimbursed  under 
title  rV-D.  However,  if  it  performs  these 
services  under  an  optional  cooperative 
agreement,  it  cannot  be  reimbursed 
under  title  IV-D.  Because  title  IV-D 
funds  are  not  available  in  this  situation, 
Medicaid  is  required  to  pay  CSE 
agencies  for  activities  which  they  are 
required  to  perform  under  title  IV-D. 

In  addition,  Medicaid  agencies  are 
required  to  pay  incentive  payments 
under  42  CFR  433.153,  to  a  political 
subdivision,  a  legal  entity  for  the 
subdivision,  or  another  State,  for  the 
enforcement  of  rights  to  and  collection 
of  medical  support  or  payments  under 
the  mandatory  Medicaid  cooperative 
agreement.  County  or  local  CSE  agencies 
administering  the  cooperative 


agreement  between  the  State  Medicaid 
agency  and  the  State  CSE  agency  would 
receive  the  required  incentive  payment, 
in  addition  to  the  Medicaid 
reimbursement,  for  any  activities 
covered  under  the  cooperative 
agreement  with  the  State  agency. 

The  intent  of  our  current  regulations 
concerning  mandatory  cooperative 
agreements  was  to  ensure  that  medical 
support  enforcement  and  collection 
activities  were  performed  for  Medicaid 
recipients.  Because  several  of  ihe 
functions  previously  performed  under 
cooperative  agreements  are  now 
mandatory  for  CSE  agencies,  with  or 
without  a  cooperative  agreement,  we 
believe  there  is  no  longer  a  need  to 
require  State  Medicaid  agencies  to  have 
cooperative  agreements  with  the  State 
CSE  agencies.  Therefore,  we  are 
proposing  to  revise  $  433.151  to  make 
cooperative  agreements  with  CSE 
agencies  optional  instead  of  mandatory. 
We  also  propose  to  revise  this  section  to 
add  a  State  plan  requirement  that  the 
State  must  meet  the  referral 
requirements  in  new  §433.160, 
regardless  of  whether  the  State  enters 
into  a  cooperative  agreement.  For 
consistency  and  clarity  in  making  these 
changes,  we  propose  to  redesignate  the 
cooperative  agreement  requirements 
currently  fotmd  in  §  433.151  (a)  and  (b) 
as  new  §433. 151(b)  (1)  and  (2). 

CSE  regulations  at  45  CFR  302.34 
additionally  require  CSE  agencies  to 
enter  into  cooperative  arrangements 
with  appropriate  courts  and  law 
enforcement  officials.  We  believe  that 
this  requirement,  coupled  with  the 
requirement  to  provide  CSE  services  to 
Medicaid  families,  eliminates  the  need 
for  State  Medicaid  agencies  to  enter  into 
mandatory  cooperative  agreements  with 
these  same  entities,  as  currently 
required  in  §433.151.  Therefore,  our 
proposed  change  to  §  433.151  to  make 
cooperative  agreements  optional  instead 
of  mandatory  also  encompasses  these 
other  entities,  as  well  as  CSE  agencies. 

C.  Additional  Proposed  Revisions  to  the 
Regulations 

We  propose  to  revise  §  433.136  to 
define  the  term  "political  subdivision" 
as  a  county  or  locahty  within  a  State. 
We  have  interpreted  "political 
subdivision"  as  a  county  or  locality 
since  1977.  Our  interpretation  is  based 
upon  the  Conference  Committee  report 
accompanying  the  1977  Medicare- 
Medicaid  Anti-Fraud  and  Abuse 
Amendments,  Public  Law  95-142.  In 
the  report,  when  discussing  the  addition 
of  sections  1903(p)  and  1912  to  the  Act, 
Congress  differentiated  local 
governments  from  those  entities  that  are 
not  State-level,  denominating  the  former 


as  "political  8ubdivision(s)  of  a  State" 
and  "localities".  (H.R.  Conf.  Rep.  No. 
673, 9Sth  Cong.,  1st  Sess.  45,  reprinted 
in  1077  U.S.  Code  Cong,  k  Admin. 
News  3113.  3119  (1977)). 

In  addition.  Departmental  regulations 
at  45  CFR  74.3  include  in  the  definition 
of  "State"  as  it  apphes  to  Medicaid  State 
plans,  "any  agency  or  instrumentaUty  of 
a  State  exclusive  of  local  governments." 
This  section  also  provides  a  definition 
of  "local  government"  that  appears  to 
encompass  the  concept  of  "political 
subdivisions"  and  "localities."  Under 
45  CFR  74.3,  local  government  means  a 
"local  unit  of  government  including 
specifically  a  county,  municipality,  city, 
town,  township,  local  public  authority, 
school  district,  special  district,  intra- 
state district,  council  of  governments 
(whether  or  not  incorporated  as  a  non- 
profit corporation  under  State  law), 
sponsor  or  sponsoring  local  organization 
of  a  watershed  project  (as  defined  in  7 
CFR  620.2.  40  FR  12472,  March  19. 
1975),  any  other  regional  or  interstate 
government  entity,  or  any  agency  or 
instrumentality  of  a  local  government. 
However,  for  policies  applicable  to 
government  hospitals  and  institutions  of 
higher  education,  see  §  74.4(c), 
Applicability  of  this  part."  We  believe 
that  our  proposed  definition  of 
"political  subdivision"  not  only  reflects 
Congressional  Intent,  but  is  also 
consistent  with  other  Departmental 
regulations  that  reflect  the  interpretation 
that  a  "political  subdivision"  means  a 
county  or  locality. 

In  addition,  we  propose  to — 

•  Revise  §  433.135,  Basis  and 
purpose,  to  add  a  reference  to  the 
referral  requirement;  and 

•  Revise  §  433.137,  State  plan 
requirements,  to  add  the  requirement  of 
referrals  to  CSE  agencies. 

IV.  Collection  of  Information 
Requirements 

The  new  regulation  at  §433.160 
contains  information  collection 
requirements  that  are  subject  to  review 
by  the  Office  of  Management  and 
Budget  under  the  Paperwork  Reduction 
Act  of  1980  (44  U.S.C.  3501  et  seq).  The 
information  collection  requirements 
concern  the  development  of  State  plan 
amendment  material  concerning  the 
referral  of  certain  Medicaid  families  to 
CSE  agencies.  The  respondents  who  will 
provide  the  information  include  State 
Medicaid  agencies.  Public  reporting 
burden  for  this  collection  of  information 
is  estimated  to  be  one  hour  per 
amendment. 

Organizations  and  individuals 
desiring  to  submit  comments  on  the 
information  collection  requirements 
should  direct  them  to  the  OMB  official 
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whose  name  appears  in  the  AOORESSES 
section  of  this  preamble. 


Because  of  the  Isif  e  number  of  items 
of  correspondence  we  normalfy  receive 
on  a  proposed  rule,  we  are  not  able  to 
acknowledge  qr  respond  to  them 
individually.  However,  we  will  consider 
all  comments  that  we  receive  by  the 
date  and  time  speciRed  in  the  DATES 
section  of  this  preamble,  and  we  will 
respond  to  the  comments  in  the  final 
rule. 

VI.  Regulatory  Impact  Statement 

Executive  Order  12291  IE.0. 12291) 
requires  us  to  prepare  and  publish  an 
initial  regulatory  impact  analjrsis  for  any 
proposed  regulations  that  are  likely  to 
meet  criteria  for  a  "major  rule."  A  major 
rule  is  one  that  would  result  in — 

•  An  annual  effect  on  the  eccKiomy  of 
SlOO  million  or  more; 

•  A  major  increase  in  costs  or  prices 
for  consumers,  individual  industries. 
Federal,  State  or  local  government 
agencies,  or  any  geographic  regions;  or 

•  Significant  adverse  effects  on 
competition,  emplojnnent,  investment, 
productivity,  innovation  or  on  the 
ability  of  United  States-besed 
enterprises  to  compete  with  foreign- 
based  enterprises  in  domestic  or  expert 
markets. 

In  addition,  consistent  with  the 
Regulatory  Flexibility  Act  (RFA)  (5 
U.S.C  601-612),  we  prepare  and 
publish  an  initial  regulatory  flexibility 
analysis  for  prop>osed  regulations  unless 
the  Secretary  certifies  that  the 
regulations  would  not  have  a  significant 
impact  on  a  substantia)  number  of  small 
entities.  For  purposes  of  the  RFA,  we  do 
not  consider  States  or  individuals  to  be 
small  entities. 

These  proposed  regulations  require 
that  Medicaid  agencies  refer  appropriate 
Medicaid  families  to  CSE  agencies  for 
the  enforcement  and  collection 
functions  to  be  performed  by  the  CSE 
agency.  The  tarns  of  the  referral  would 
be  determined  by  the  State  Medicaid 
agency  and  the  State  CSE  agency.  The 
intent  of  these  regulations  is  merely  to 
ensure  that  Medicaid  agencies  refer  all 
Medicaid  recipients  in  need  of  C^ 
s«Tices  to  the  CSE  agency.  In  additian. 
the  intent  of  the  modificatkms  proposed 
to  the  regulations  governing  cooperative 
agreemeots  is  to  limil  the  transfar  of 
program  p«3rment  from  title  XIX  to  title 
IV-D  for  activities  performed  by  the  CSE 
agency  that  are  mandated  under  title 
IV-D. 

While  this  proposed  rale  will  have 
some  overaO  effsct  on  Madicsid 
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significanL  Therefore,  we  have 
determined,  and  the  Secretary  certifies, 
that  this  propose*^  rule  is  not  a  ma)or 
rule  under  Executive  Order  12291,  and 
would  not  have  a  significant  ecoaomic 
impact  on  a  substantial  number  of  small 
entities. 

Section  1102(b}  of  tiie  Act  requires  the 
Secretary  to  preprje  a  regulatory  impact 
analysis  for  any  proposed  rule  that  may 
have  a  significant  impact  on  the 
operations  of  a  siibstantial  number  of 
small  rural  hospitals.  Sudi  an  analysis 
must  conform  to  'ha  provisions  of 
section  603  of  the  RFA.  For  purposes  of 
section  1102(b)  o'the  Act,  we  define  a 
small  rural  hospi  :al  as  a  hospital  with 
fewer  than  50  bads  located  outside  a 
metropolitan  statistical  area.  We  have 
determined,  and  the  Secretary  ceitifies, 
that  this  propose'i  regulation  would  not 
have  a  significant  economic  impact  on 
the  operations  of  a  substantial  number 
of  small  rural  hospitals. 

Executive  Order  1 2606  requires  an 
analysis  in  formialat.i]g  and 
implementing  policies  and  regulations 
that  may  have  significant  impact  on 
ffimily  formation,  maintenance,  and 
general  well-beLag.  These  proposed 
regulatory  provisions  are  expected  to 
have  an  overall  beneficial  family 
impact. 

Section  454  of  the  Act  requires  CSE 
agencies  to  provide  CSE  services  to 
Medicaid  fajnihM.- However,  under 
existing  regulati  ons.  Medicaid  agencies 
are  not  required  to  refer  Medicaid 
families  to  CSE  iger-cies.  Consequently, 
information  der  ved  from  p>rogram 
reviews  from  both  HCFA  regional 
offices  and  CSE  agencies  has  shown  that 
there  is  a  lack  of  consistency  among 
States  in  making  this  referral.  The  resuh 
is  that  some  Medicaid  families  in  need 
of  CSE  services  do  not  receive  them. 
while  other  faicilies  who  are  not  in  need 
of  such  services  are  beii\g 
inappropriately  referred. 

We  believe  tTiat  the  proposed 
regulatory  provision  that  requires 
Medicaid  agencies  to  provide  prompt 
notice  (within  2  working  days]  to  tbe 
CSE  agency  for  refeiTal  of  certain 
families  to  rece:  ve  eil  appropriate  CSE 
serrices  will  greatly  enhance  the  general 
well-being  of  femiUes.  Specifically, 
these  families  will  receive  access  to  CSE 
services  that  are  in  excess  of  medical 
support  and  payment  collection,  such  as 
establishing  paternity,  locating  absent 
parents,  and  obtainirtg  child  and 
spousal  support. 

List  of  Subiacta  ia  42  CFl  Fart  433 

AdrainistratiTe  practice  and 
prooednre,  Quid  support.  Cleins.  GimA 
programs-baalth.  Medicaid.  Raportiiig 
and  tacofdltee);rfng  wy  In  wants. 


Part  433  of  chapter  IV  of  title  42 
would  be  amended  as  set  iartb  below: 

1.  The  authority  citation  for  part  433 
continues  to  read  as  follows: 

Authority:  Sec.  1102. 1902(aK4], 
1902(a)(18),  1902(a)(25).  1902(a)(45). 
1903(aM3).  I903id)(2).  1903(d)4SK  t903(o). 
1903(p).  1903(r).  1912.  and  1917  of  the  Sorivi 
Security  Act  (42  U.S.C.  1302,  1396a(a)(4). 
1396a(a)(ial.  1396a(aK2S),  1396a(aU45), 
1396b(aK3).  1396b(d)(2),  1396b(dK5l, 
1396b(o).  1396b(p).  1396blr),  1396k,  aad 
1396p). 

2.  In  S  433.135  the  introductory  text 
and  paragraph  (a)  are  republished, 
paragraphs  (b)  and  (c)  are  revised  and  a 
new  paragraph  (d)  is  added  to  read  as 
follows: 

§433.135    Basis  and  purpose. 

This  subpart  implements  sections 
1902(aK25).  1902{a)(45).  1903(dK2), 
1903(o).  1903{p),  and  1912  of  the  Act  by 
setting  forth  State  plan  requirements 
concerning — 

(a)  The  legal  liabihty  of  third  parties 
to  pay  for  services  provided  under  the 
plan; 

(b)  Assignment  to  the  StaiB  of  an 
individual's  rights  to  third  party 
payments; 

(c)  Cooperative  agreements  between 
the  Medicaid  ag&acy  and  other  entities 
for  obtaining  third  party  payments;  and 

(d)  Referrals  of  certain  Medicaid 
families  to  child  support  enforcement 
agencies. 

3.  In  §  433.136,  the  introductory  text 
is  republished  and  s  new  definition  is 
added  in  alphabetical  order  to  read  as 
follows: 

§433.13S    DafMtena. 

For  purposes  of  this  subpart — 

•        •        •        •        • 

Political  subdivision  means  a  covmty 
or  locelitv  within  a  State. 


4.  In  §433.137,  the  introductory  text 
of  paragraph  (b)  is  republished  and 
paragraph  (b)(2)  is  revised  to  read  as 
follows: 

1 433.137    StMa  ptsn  requirainanta. 
(b)  A  State  plan  must  {Mt>THfe  (bat — 


(2)  Tha  requirements  o<  §§433.151 
through  433.160  are  met  for  coc^wrative 
agreenMBts  and  incentive  payments  for 
third  party  coUections,  and  referrals  of 
certain  Medicaid  fiimihes  to  child 
sui^Kat  ■Joiceaent  agencies. 

5.  Tlie  uodssignated  heading 
following  S  433.148  is  revised  to  reed  as 
followr 
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Cooperative  Agreements,  Incentive 
Pa>inent8,  and  Referrals  to  Child 
Support  Enforcement  Agencies 

6.  Section  433.151  is  revised  to  read 
as  follows: 

§433.151     Coopsrative  agreements  and 
Incentive  payments — State  plan 
re<|ulrements. 

For  medical  assistance  furnished  on 
or  after  October  1.  1984 — 

(a)  A  State  plan  must  specify  whether 
or  not  the  State  has  entered  into 
cooperative  agreements  (including 
financial  arrangements)  with  other 
entities  to  assist  the  agency  or  agencies 
administering  the  State  plan  with 
respect  to  the  enforcement  and 
collection  of  rights  to  medical  support 
or  payments  assigned  and  any  other 
matters  of  common  concern.  These 
cooperative  agreements  may  be  with  any 
of  the  following  entities:  Any 
appropriate  agency  of  any  State 
(including,  with  respect  to  the 
enforcement  and  collection  of  rights  of 
payment  for  medical  care  by  or  through 
a  parent,  the  State's  agency  designated 
under  title  IV-^  of  the  Act):  and 
appropriate  courts  and  law  enforcement 
ofHcials. 

(b)  If  a  State  elects  to  enter  into  a 
cooperative  agreement,  as  speciBed  in 
paragraph  (a)  of  this  section,  the  State 
plan  must  provide  that — 

(1)  The  agreement  is  in  accordance 
with  the  provisions  of  §  433.152;  and 

(2)  The  requirements  for  making 
incentive  payments  and  for  distributing 
third  party  collections  specified  in 
§§433.153  and  433.154  are  met. 

(c)  Regardless  of  whether  a  State 
enters  into  a  cooperative  agreement,  as 
specified  in  paragraph  (a)  of  this 
section,  it  must  meet  the  requirements 
specified  In  §433.160  for  referring 
certain  Medicaid  families  to  the  child 
support  enforcement  agency. 

7.  A  new  §  433.160  is  added  to  read 
as  follows: 

9433.160    Referrals  to  child  support 
•nforcement  agencies. 

(a)  Requirements  for  referral.  (1)  The 
Medicaid  agency  must  provide  prompt 
notice  to  the  child  support  enforcement 
(CSE)  agency  for  referral  whenever 
medical  assistance  is  furnished  to 
families  who  may  be  in  need  of  CSE 
services,  as  determined  under  the 
criteria  and  procedures  specified  in 
paragraph  (b)  of  this  section. 

(2)  For  purposes  of  this  section, 
prompt  notice  means  communication  of 
all  relevant  information,  as  prescribed 
by  the  CSE  agency,  by  the  most  efficient 
and  cost-effective  means  available, 
using  manual  or  automated  systems,  no 
later  than  ^  working  days  afto  a 


determination  of  medical  assistance 
eligibility  has  been  made. 

(b)  Criteria  and  procedures.  The  State 
Medicaid  agency,  in  conjunction  with 
the  State  CSE  agency,  must  develop 
criteria  and  procedures  to  implement 
the  requirements  in  paragraph  (a)  of  this 
section.  At  a  minimum,  ^e  criteria  and 
procedures  must — 

(1)  Incorporate  a  methodology  for 
identifying  the  Medicaid  cases  that 
would  be  appropriate  for  referral  to  the 
CSE  agency;  and 

(2)  Provide  for  revision  of  the  criteria 
and  procedures  when  both  the  State 
Medicaid  agency  and  the  State  CSE 
agency  agree  that  such  revision  is 
warranted. 

(c)  State  plan  requirement.  The  State 
Medicaid  agency  must  describe  the 
criteria  and  procedures  specified  in 
paragraph  (b)  of  this  section  in  its  State 
plan. 

(Catalog  of  Federal  Domestic  Assistance 
Program.  No.  93.778.  Medical  Assistance 
Program.) 

Dated:  April  12. 1993. 
William  Toby.  Jr., 

Acting  Deputy  Administrator,  Health  Care 
Financing  Administration. 

Approved:  June  7. 1993. 
Donna  E.  Shalala. 
Secretary. 
(FR  Doc.  93-23118  Filed  9-21-93;  8:45  am) 
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FEDERAL  COMMUNICATIONS 
COMMISSION 

47  CFR  Part  32 

[CC  Doclcet  No.  93-240;  FCC  93-424] 

Accounting  for  Judgments  and  Other 
Costs  Associated  With  Litigation 

AGENCY:  Federal  Commimications 

Commission. 

action:  Proposed  rule. 

SUMMARY:  The  Federal  Communications 
Commission  has  adopted  a  Notice  of 
Proposed  Rulemaking  and  Order 
(Notice)  proposing  to  adopt  accounting 
rules  and  ratemaldng  policies  applicable 
to  antitrust  judgments,  antitrust 
settlements,  and  other  antitrust 
litigation  expenses,  and  inviting 
comment  on  whether,  and  to  what 
extent,  such  rules  should  be  applicable 
to  other  areas  of  the  law.  Recognizing 
that  the  accounting  and  ratemaking 
treatment  of  antitrust  judgments, 
settlements,  and  associated  litigation 
expenses  affect  the  sharing  mechanism 
incorporated  in  Local  Exchange 
Carriers'  (LECs)  price  cap  plan,  and  the 
requiTBment  that  caniers  must  maintain 


their  books  of  account  in  accordance 
with  the  rules  and  policies  of  this 
Commission,  the  Commission  invites 
comments  on  the  proposed  rules.  The 
proposed  rules  are  intended  to  address 
the  Commission's  concern  that  certain 
litigation  costs  should  not  be  routinely 
passed  on  to  ratepayers.  As  an  interim 
measure,  the  Commission  requires  the 
carriers  to  place  any  antitrust  judgments 
or  settlements  for  which  they  become 
liable  in  the  interim  period  between 
release  of  the  Notice  and  adoption  of 
rules  in  a  balance  sheet  deferral 
account. 

DATES:  Comments  must  be  filed  on  or 
before  October  15.  1993  and  reply 
comments  must  be  filed  on  or  before 
November  5.  1993. 

ADDRESSES:  Federal  Communications 
Commission,  1919  M  St..  NW., 
Washington.  DC  20554. 
FOR  FURTHER  INFORMATION  CONTACT: 
Sonja  J.  Rifken,  Common  Carrier 
Bureau.  Accounting  and  Audits 
Division.  (202)  632-7500. 
SUPPLEMENTARY  INFORMATION:  This  is  a 
summary  of  the  Commission's  Notice  of 
Proposed  Rulemaking  and  Order  in 
Accounting  for  Judgments  and  Other 
Costs  Associated  with  Litigation,  CC 
Docket  No.  93-240.  FCC  93-424. 
.  adopted  August  23, 1993  and  released 
September  9, 1993.  The  full  text  of  this 
Commission  decision  is  available  for 
inspection  and  copying  during  normal 
business  hours  in  the  FCC  Dockets 
Branch  (room  230).  19^9  M  St.,  NW., 
Washington.  DC.  The  full  text  will  be 
published  in  the  FCC  Record  and  may 
also  be  purchased  from  the 
Commission's  copy  contractor. 
Downtown  Copy  Center.  (202)  452- 
1422, 1990  M  Street.  NW..  suite  640, 
Washington,  DC  20036. 
Summary: 

1.  In  the  Litigation  Costs  Proceedings 
the  Commission  established  accounting 
rules  and  ratemaking  policies  for 
litigation  costs  incurred  by  carriers  in 
federal  antitrust  lawsuits  and  other 
cases  involving  violations  of  federal 
statutes.  The  United  States  Court  of 
Appeals  for  the  District  of  Columbia 
Circuit  vacated  and  remanded  these 
rules  and  policies  to  the  Commission.  In 
the  court's  view,  the  Commission  had 


>  Notic*  of  Propoted  Rule  Making  to  amend  Part 
31  Uniform  System  of  Accounts  for  Class  A  and 
Class  B  Telephone  Carriers  to  Account  for 
Judgments  and  Other  CosU  Aaaociated  with 
Antitrust  Lawsuits,  and  Confbnnlng  Amendments 
to  the  Annual  Report  Form  M.  Report  and  Order, 
52  FR  20SW  Ouna  2. 1M7)  (Utigation  Costs  Ordeii, 
neon..  54  FR  227S«  (May  26, 1S«9)  [Litigation  Costs 
Aacon.  Order)  (coUactlvaiy.  Litigation  Costs 
Proceeding,  vocotetf  and  nmandml  sub  nom.. 
Mountain  Statsa  Tal.  and  FaL  Co.  v.  FCC.  93«  F.2d 
103S  (DC  Or.  loei) (Ltt^gtten  Coits DtdtioR). 
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neither  sufficiently  justified  the  scope  of 
the  rules  and  policies,  nor  fully 
considered  their  probable  effects  upon 
carriers'  behavior.  In  light  of  the  court's 
remand,  we  consider  anew  the  issue  of 
the  accounting  rules  and  ratemaking 
poUcies  applicable  to  litigation  costs. 

2.  The  guiding  principle  for  the 
accounting  rules  adopted  in  the 
Litigation  Costs  Proceeding  was  that 
certain  litigation  costs  were  not 
"normally  the  byproduct  of  activities 
that  benefit  ratepayers."  The 
Commission  divided  litigation  costs  into 
three  categories:  judgments;  settlements; 
and  other  litigation  expenses,  e.g.,  trial 
expenses.  Specifically,  the  rules 
required  judgments  and  settlements  to 
be  recorded  in  a  nonoperating  or  below- 
the-line  account,  Accoimt  7370,  Special 
Charges,  47  CFR  32.7370.  Recording  an 
expense  in  a  nonoperating  account 
generally  signifies  that  the  expense  is 
presumptively  excluded  from  carriers' 
revenue  requirements.  Other  Utigation 
expenses  were  to  be  recorded  in 
operating  or  above-the-line  accoimts, 
such  as  Account  6725,  Legal  expenses. 
Recording  expenses  in  operating 
accounts  generally  creates  a 
presumption  of  inclusion  of  these 
expenses  in  carriers'  revenue 
requirements. 

3.  At  the  same  time,  the  Commission 
announced  ratemaking  policies  that,  in 
some  cases,  altered  the  presumptions 
that  attach  to  the  accounts  in  which 
these  litigation  costs  were  recorded.  For 
pre-judgment  settlements,  a  carrier 
could  presumptively  include  in  its 
revenue  requirement  the  "nuisance 
value"  of  the  case.  Other  litigation 
expenses  associated  with  either  an 
adverse  judgment  or  a  post-judgment 
settlement  were  to  be  subject  to 
"recapture."  The  recaptiue  policy 
presumptively  required  these  expenses 
to  be  excluded  from  a  carriers'  revenue 
requirement  in  the  subsequent  access 
tariff  filing  and  the  related  AT&T  tariff 
filings. 

4.  On  appeal,  the  court  reversed  the 
Commission's  Orders  for  two  limited 
reasons.  First,  the  court  found  that, 
although  the  Commission  had  adopted 
accounting  classifications  and 
presumptions  with  respect  to  all 
violations  of  federal  statutes,  it  did  not 
adequately  justify  the  application  of  the 
litigation  costs  rules  beyond  the 
antitrust  context.  Second,  the  court 
found  that  the  Commission  had  not 
sufficiently  considered  the  incentive 
effects  the  rules  and  policies  had  on 
carriers'  behavior. 

5.  AT&T,  the  Bell  Operating 
Companies  (BOCs),  and  a  number  of 
other  large  local  exchange  carriers 
(LECs)  are  now  \inder  price  cap 


regulation.  Presumptions  regarding  the 
inclusion  or  exclusion  of  expenses  in  a 
carrier's  "revenue  requirement"  do  not 
affect  the  development  of  rates  under 
our  price  cap  formulas.  Nevertheless, 
we  tentatively  conclude  that  there  is  a 
continued  need  for  litigation  costs  rules. 
AT&T  and  the  LECs  must  still  maintain 
regulated  booKS  of  accounts,  and  the 
accounts  must  continue  to  be  kept  in 
accordance  Mrith  the  rules  and  pohcies 
of  this  Commission.  Moreover,  price  cap 
LECs  are  subject  to  a  sharing 
mechanism.  Under  this  mechanism,  a 
price  cap  LEC  must  share  with 
ratepayers  a  portion  of  its  regulated 
interstate  earnings  above  a  certain  level. 
The  operating/nonoperating  distinction 
is  a  factor  in  determining  whether  a 
price  cap  LEC  is  within  that  sharing 
zone.  Thus,  the  rules  continue  to  affect 
the  price  cap  LECs.  Finally,  there  are 
still  over  1300  LECs  subject  to  rate  of 
return  regulation.  Litigation  costs  rules 
are  still  needed  to  prevent  these  LECs 
from  recovering  through  regulated  rates 
expenses  incorred  as  a  result  of 
imlawful  conduct  that  does  not  benefit 
ratepayers. 

6.  In  the  Litigation  Costs  Proceeding, 
the  Commission  explained  that  the 
activity  which  leads  to  an  adverse 
antitrust  judgment,  anticompetitive 
behavior,  "ra'.ely,  if  ever,  produces  any 
benefit  for  ratepayers."  As  a  result,  the 
Commission  oonciuded,  such  expenses 
should  be  recorded  in  a  nonoperating 
account  and  should  not  routinely  be 
passed  on  to  ratepayers.  The  couri  in  the 
Litigation  Costs  Decision  agreed  with 
this  rationale  and  with  this  accounting 
treatment.  W9  continue  to  believe  this 
principle,  and  propose  to  require 
antitrust  judgments  be  recorded  in  a 
nonoperating  account,  47  CFR  32.7370. 
We  Invite  comment  on  this  proposal. 

7.  The  court  also  agreed  that  this 
Conmiission  coidd  require  carriers  to 
record  antitrust  settlements  in  a 
nonoperating  expense  account.  We  also 
continue  to  believe  that  this  approach  is 
most  consistent  w:th  thfls«nderlying 
principle  that  expenses  not  incurred  for 
the  benefit  or  ratepayers  should  not  be 
routinely  pas  sed  on  to  ratepayers.  We 
therefore  propose  to  require  carriers  to 
record  antitrust  settlements  in  Account 
7370  and  to  emend  the  language  in  that 
account  to  include  settlements.  We  seek 
comment  on  this  proposak-^^ 

8.  We  also  »eek  comment  oiTwhether 
we  should  reiidopt  a  ratemaking  policy 
that  allows  a  carrier  presiunptively  to 
include  in  itf  revenue  requirement  the 
"nuisance  value"  of  a  lawsuit  if  a 
settlement  is  reached  prior  to  judgment 
Although  the  court  accepted  the  concept 
of  a  nuisance  value  exception  to  the 
presumption  against  recovery  of 


settlements,  it  found  that  the 
Commission  had  not  adequately 
considered  the  incentive  effects  of  the 
pre-judgment/post-judgment 
distinction.  We  tentatively  conclude 
that  the  Incentive  to  Utigate  that  we 
would  create  by  readoptlng  the  pre- 
judgment/post-judgment  distinction  is 
not  so  harmful  to  ratepayers  that  it 
warrants  abandoning  that  distinction. 
We  seek  comment  on  this  conclusion 
and  invite  parties  to  suggest  ways  in 
which  we  might  limit  the  effects  of  this 
incentive. 

9.  In  the  Litigation  Costs  Order,  the 
Commission  decided  that  litigation 
expenses  were  to  be  accounted  for  in 
operating  accounts,  but  that  they  were 
to  be  subject  to  recapture  if  the  case  they 
were  associated  with  resulted  in  an 
adverse  judgment  or  post-judgment 
settlement.  The  court  agreed  that  this 
Commission  could  "reasonably  erect  a 
presumption  against  the  recovery  of 
litigation  expenses  wherever  (we]  may 
do  so  with  respect  to  judgments  and 
settlements." 

10.  After  careful  consideration  of  the 
recapt\ire  policy,  we  believe  a  different 
approach  to  the  treatment  of  other 
antitrust  litigation  expenses  would  more 
fairly  balance  the  interests  of  carriers 
and  ratepayers.  We  propose  to  require 
carriers  to  accrue  other  antitrust 
litigation  expenses  in  a  balance  sheet 
deferral  accoimt  until  the  case  is 
resolved,  Accoimt  1439,  47  CFR 
32.1439.  Upon  entry  of  an  adverse 
nonappealable  final  judgment  or  post- 
judgment  settlement,  these  expenses 
would  be  charged  to  Account  7370. 
Should  the  case  be  resolved  in  favor  of 
the  carrier,  the  expenses  would  be 
amortized  above-the-line  for  a 
reasonable  period.  We  tentatively 
conclude  that  this  approach  treats 
carriers  and  ratepayers  fairly.  We  seek 
comment  on  our  proposal.  We  also  ask 
commenters  to  address  the  effects  that 
deferral  accounting  for  litigation 
expenses  could  have  on  carriers' 
incentives  to  settle  or  litigate. 

11.  In  the  Litigation  Costs  Proceeding, 
the  Commission  did  not  subject  other 
antitrust  litigation  expenses  to  recapture 
if  they  were  associated  with  a  pre- 
judgment settlement.  This  policy  was  to 
encourage  settlement  "where  such 
action  would  be  in  the  best  interest  of 
the  ratepayers."  Because  we  tentatively 
conclude  that  this  approach  is 
consistent  with  the  ratepayer  benefit 
principle  to  which  we  adhere,  we 
propose  to  allow  antitrust  Utigation 
expenses  charged  to  Account  1439  to  be 
booked  in  operating  accounts  in  the 
event  of  a  pre-judgment  settlement.  The 
court,  however,  indicated  that  this 
approach  may  provide  an  excessive 
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incentive  for  carriers  to  settle  prior  to 
judgment  so  that  they  can  recover  some 
portion  of  their  litigation  expenses.  We 
therefore  ask  commenters  to  address  the 
incentives  this  approach  creates. 

12.  In  the  Litigation  Costs  Proceeding, 
the  Commission  extended  its  Htigation 
costs  rules  to  litigation  involving  civil  or 
criminal  violations  of  any  federal  laws 
because  (1)  violations  of  federal  statutes 
are  not  normal  business  expenses,  (2) 
federal  statutes  raise  public  policy 
considerations,  and  (3)  application  at 
the  federal  level  provides  uniformity. 
The  court  ruled,  however,  that  the 
Commission  may  erect  a  presumption 
against  recovery  of  these  types  of 
litigation  costs  only  if  the  carrier's 
action  underlying  the  lawsuit  does  not 
benefit  ratepayers.  Moreover,  the  court 
found  that  it  may  be  the  case  that 
violation  of  federal  law  could  benefit 
ratepayers. 

13.  In  light  of  the  court's  remand,  we 
seek  comment  on  whether  and  how  the 
Commission  could  extend  these  rules 
beyond  the  federal  antitrust  context.  We 
tentatively  conclude  that  the  proposed 
litigation  costs  rules  should  apply  to 
both  federal  and  state  antitrust  lawsuits. 
We  see  no  basis  for  distinction  since  we 
have  concluded  that  anticompetitive 
behavior  does  not  benefit  ratepayers, 
and  anticompetitive  behavior  underlies 
both  state  and  federal  antitrust  statutes. 
We  seek  comment  on  our  proposal. 

14.  We  also  tentatively  conclude  that 
the  litigation  costs  rules  should  apply 
beyond  the  antitrust  context  to  lawsuits 
involving  violation  of  federal  statutes  in 
which  the  actions  giving  rise  to  the  suit 
did  not  benefit  ratepayers.  We  seek 
comment  on  two  options  for 
implementing  this  proposal.  One  option 
would  be  for  the  Commission  to  review 
on  a  case-by-casa  basis  the 
circumstances  of  any  lawsuit  involving 
a  federal  statutory  claim  in  which  a 
settlement  or  judgment  exceeded  some 
threshold  amount.  The  threshold 
amount  could  be  set  as  an  absolute 
amount,  such  as  $5  million,  or  as  a 
percentage  of  total  operating  expenses. 
We  invite  comment  on  this  optum.  and 
ask  commentars  to  address  \he 
incentives  created  by  this  proposal.  We 
also  seek  comment  on  three  options  for 
the  treatment  of  litigation  expenses 
related  to  lawsuits  subject  to  case-by- 
case  review:  (1)  require  deferral 
accounting  for  all  litigation  expenses 
involving  claimed  violations  of  federal 
statutes,  so  as  to  preserve  the  possibility 
of  later  disallowanoe  is  those  cases  in 
which  ludgments  or  settlements  are 
ultimately  disallowed;  (2)  require 
deferral  accoiinting  for  such  lawsuits 
once  litigation  expenses  in  a  given  case 


exceed  some  threshold  level;  or  (3) 
allow  above-the-line  accounting. 

15.  The  second  option  would  be  for 
the  Commission  to  adopt  in  this 
proceeding  a  list  of  other  federal  statutes 
for  which  it  can  reasonably  be  assumed 
that  actions  in  violation  of  the  statute 
did  not  benefit  ratepayers.  Judgments, 
settlements,  and  htigation  expenses  for 
these  suits  would  be  treated,  both  for 
accounting  and  ratemaking  purposes, 
the  same  as  in  antitrust  cases.  We  ask 
interested  persons  to  propose  lists  of 
such  statutes  and  to  explain  the 
rationale  for  their  lists.  Finally, 
commenters  should  discuss  the 
incentives  created  by  this  approach. 

10.  With  the  vacation  by  the  court, 
there  are  currently  no  litigation  costs 
rules  in  place.  We  are  concerned  that 
carriers  could  pass  on  to  ratepayers 
judgments  and  settlements  which 
should  not  properly  be  borne  by 
ratepayers  during  the  period  between 
release  of  this  Notice  and  a  Final  Order. 
Thus,  we  require  carriers  to  record  any 
antitrust  judgments  and  settlements 
incurred  during  this  interim  period  in 
Account  1439.  deferred  charges,  47  CFR 
32.1439.  Upon  completion  of  this 
rulemaking,  carriers  would  then  be 
allowed  to  treat  these  expenses  in 
accordance  with  the  new  rules. 

17.  We  certify  that  the  Regulatory 
Flexibility  Act  of  1980  does  not  apply 

to  this  rulemaking  proceeding  because  if 
the  proposed  rule  amendments  are 
promulgated,  there  will  not  be  a 
significant  economic  impact  on  a 
substantial  number  of  small  business 
entities,  as  defined  by  section  601(3]  of 
the  Regulatory  Flexibility  Act.  5  U.S.C. 
603(a).  Because  of  the  nature  of  local 
exchange  and  access  service,  the 
Commission  has  concluded  that  small 
telephone  companies  are  dominant  in 
their  fields  of  operation  and  therefore 
are  not  "small  entities"  as  defined  by 
that  act.  The  Secretary  shall  send  a  copy 
of  this  Notice  of  Proposed  Rulemaking 
and  Order,  including  the  certification,  to 
the  Chief  Counsel  for  Advocacy  of  the 
Small  Business  Administration  in 
accordance  with  section  603(a)  of  that 
act. 

18.  Accordingly,  It  Is  Ordered 
pursuant  to  sections  4(i),  219. 220.  and 
403  of  the  Commuxkications  Act  of  1934, 
as  amended,  47  U.S.C.  154(i).  Z19. 220, 
and  403,  notice  is  hereby  given  of 
proposed  amendments  to  part  32  of  the 
Conunission's  Rules,  47  CFR  32.1  el  seq. 
as  described  in  this  Notice  of  Proposed 
Rulemaking  and  Order. 

List  orS«b)ect>  in  47  CFl  Part  32 

ComatuBications  commoa  canien, 
Reporting  and  recotdkeepuig 


requirements.  Telephone,  Uniform 
system  of  accounts. 
Wiffiam  F.  Caton. 
Acting  Secretary 

Part  32  of  the  Commission's  Rules  and 
Regulations,  47  CFR  part  32  is  proposed 
to  be  amended  as  follows: 

Uniform  System  of  Accounts  for 
Telecommunications  Companies 

1.  The  authority  citation  for  part  32 
continues  to  read  as  follows: 

Antfiorily:  47  U.S.C.  154,  47  U.S.C  219. 
220. 

2.  Section  32.7370  is  amended  by 
revising  paragraph  (d)  to  read  as 
follows: 

S  32. 7370    Special  Charges. 

(d)  Penalties  and  fines  paid  on 
accotmt  of  violations  of  statutes.  This 
account  shall  include  penalties  and 
fines  paid  on  account  of  violations  of 
antitrust  statutes  including  judgments 
and  payments  in  settlement  of  suits 
alleging  such  violations. 

[PR  Doc.  93-23246  Filed  9-21-93;  8:45  ami 
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47  CFR  Part  73 

[MM  Ooekd  No.  93-226,  FCC  93-373] 

Restrict  Rounding  of  Distance 
Separation  Calculations 

AGENCY:  Federal  Communications 

Commission. 

ACTION:  Proposed  rule. 

SUMMARY:  This  Notice  of  Proposed  Rule 
Making  in  MM  Docket  No.  93-226  seeks 
comments  on  a  proposal  to  amend 
agency  regulations.  Specifically,  the 
FCC  proposes  to  restrict  rounding  of 
distance  separation  calculations  to  the 
nearest  one  hundredth  of  a  kilometer 
(two  decimal  places)  in  instances  where 
an  applicant  is  not  in  compliance  with 
the  FCCs  minimum  distance  separation 
requirements.  The  intended  efEact  of 
this  Notice  of  Proposed  Rule  Making  is 
to  significantly  reduce  the  potential  for 
interference  and  inconsistencies  fi'om 
station  to  station.  Furthermore,  the 
degree  of  rounding  yields  a  precision  of 
10  meters  which  more  closely  conforms 
to  the  degree  of  precision  associated 
with  the  FCCs  requirement  that 
transmitter  site  coordinates  be  specified 
to  the  nearest  second. 
DATES:  Initial  Comments  are  due  on  or 
before  Octobec  18. 1993.  Banty 
Comments  ace  due  on  et  befoee 
November  2, 1903. 
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ADDRESSES:  Submit  original  and  four 
copies  of  all  comments,  reply 
comments,  and  supporting  comments 
to:  Office  of  the  Secretary,  Federal 
Communications  Commission,  1919  M 
Street,  NW.,  Washington.  DC  20554. 

FOR  FURTHER  INFORMATION  CONTACT:  Gary 
P.  Schonman.  FCC  Mass  Media  Bureau. 
(202)  632-6402. 

SUPPLEMENTARY  INFORMATION:  This  is  8 
summary  of  the  FCC's  Notice  of 
Proposed  Rule  Making  in  MM  Docket 
No.  93-226.  adopted  on  July  27. 1993. 
and  released  on  August  27, 1993.  The 
complete  text  of  the  Notice  of  Proposed 
Rule  Making  is  available  for  inspection 
and  copying  during  normal  business 
hours  at:  FCC  Reference  Room.  Federal 
Communications  Commission,  room 
239, 1919  M  Street,  NW.,  Washington. 
DC  20554.  Copies  of  all  documents  in 
this  proceeding  may  be  purchased  from 
the  FCC's  copy  contractor,  Dou-ntowTi 
Copy  Center,  1990  M  Street,  NW..  suite 
640.  Washington,  DC  20036  (Telephone: 
202-452-1422). 

Synopsis  of  Notice  of  Proposed  Rule 
Making 

The  FCC  sought  comment  on  a 
proposal  to  amend  47  CFR  73.208(c)(8). 
The  FCC  stated  that  an  applicant  is 
currently  entitled  to  demonstrate 
compliance  with  minimum  distance 
separation  requirements  (e.g.,  §  73.207. 
§  73.213(c),  §  73.215(e))  by  rounding  off 
to  the  nearest  kilometer  (km)  the 
distance  between  its  proposed 
transmitter  site  and  a  particular 
reference  point  (e.g.,  the  transmitter  site 
of  an  existing  co-channel  or  adjacent 
channel  station).  The  FCC  proposes  no 
change  to  its  rules  in  that  regard. 
However,  the  FCC  stated  that  its  rules 
should  be  amended  to  specify  that  if  the 
applicant  is  unable  to  demonstrate  such 
compliance  by  virtue  of  the  rounding-off 
provision  in  §  73.208,  the  extent  to 
which  it  is  short-spaced  should  be 
specified  with  greater  precision. 
Accordingly,  the  FCC  sought  comment 
on  a  proposal  to  amend  §  73.208(c)(8)  as 
follows: 

S  73.208    Reference  points  and  distance 
computations. 

(c)  *  •  • 

(8)  Round  the  distance  to  the  nearest 
kilometer.  However,  if,  after  rounding 
the  distance  to  the  nearest  kilometer,  an 
applicant  is  not  in  compliance  with  any 
Commission  minimum  distance 
separation  requirement  (e.g..  §§  73.207, 
73.213(c),  73.215(e)),  the  extent  to 
which  it  is  short-spaced  shall  be 
specified  to  the  nearest  one  hundredth 
of  8  kilometer  (two  decimal  places). 


Initial  Regulatory  Flexibility  Analysis       DEPARTMENT  OF  THE  INTERIOR 

As  required  by  section  603  of  the 
Regulatory  Flexibility  Act.  the 
Commission  has  prepared  an  Initial 
Regulatory  Flexibihty  Analysis  (IRFA) 
of  the  expected  impact  on  small  entities 
of  the  proposal  suggested  in  this 
document.  Written  public  comments  are 
requested  on  the  IRFA.  These  comments 
must  be  filed  in  accordance  with  the 
same  filing  deadlines  as  comments  on 
the  rest  of  the  Notice  of  Proposed  Rule 
Making,  but  they  must  have  a  separate 
and  distinct  heading  designating  them 
as  responses  to  the  Initial  Regulatory 
Flexibility  Analysis.  The  Secretary  shall 
send  a  copy  o'  this  Notice  of  Proposed 
Rule  Making,  ncluding  the  IRFA,  to  the 
Chief  Coimsel  for  Advocacy  of  the  Small 
Business  Administration,  in  accordance 
with  1 603(a)  of  the  Regulatory 
Flexibility  Ac'.  PubHc  Law  No.  96-354, 
94  Stat.  1164,  5  U.S.C.  section  601  et 
seq.  (1980). 

Reason  for  the  Action:  This  action  is 
taken  to  clari^y  that  applicants  for  FM 
facilities  may  not  round  off  distances  to 
the  nearest  km  under  §  73.208  of  the 
Commission's  Rules  when  computing 
the  extent  to  which  they  are  short- 
spaced. 

Objective  of  this  Action.  By  this 
action,  the  Commission  seeks  to  clarify 
and  rationalize  the  use  of  §  73.208  of  the 
Commission's  Rules. 

Legal  Basis  Authority  for  this  action 
is  found  in  sections  4.  303,  and  403  of 
the  Communications  Act  of  1934.  as 
amended,  47  U.S.C.  4,  303.  403. 

Number  and  Type  of  Small  Entities 
Affected  by  the  Proposed  Action:  All 
applicants  for  FM  faciUties  that  propose 
transmitter  sites  which  are  not  in 
compliance  v  ith  the  Commission's 
minimum  distance  separation  rules. 

Reporting,  Recordkeeping,  and  Other 
Compliance  Fequirernents  Inherent  in 
the  Proposed  Action:  None. 

Federal  Rules  which  Overlap, 
Duplicate  or  Conflict  with  the  Proposed 
Action:  None. 

Any  Significant  Alternative 
Minimizing  Impact  on  Small  Entitites 
and  Consistent  with  the  Stated  Objective 
of  the  Action:  We  are  seeking  comment 
to  determine  whether  any  significant 
alternatives  exist. 


List  of  Subjects  in  47  CFR  Part  73 

Radio  broadcasting. 
Federal  Communications  Commission. 
William  F.  Caton. 
Acting  Secret  iry. 

[FR  Doc  93-23115  Filed  9-21-93;  8:45  am) 
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Fish  and  Wildlife  Service 
50  CFR  Part  17 

RIN  1016-AB97 

Endangered  and  Threatened  Wildlife 
and  Plants;  Proposed  Reclassification 
of  the  Pahrump  Pootflsh 
(Empetrichthys  latos  latos)  From 
Endangered  to  Threatened  Status 

AGENCY:  Fish  and  Wildlife  Service, 

Interior. 

ACTION:  Proposed  rule. 

SUMMARY:  The  U.S.  Fish  and  Wildlife 
Service  (Service)  has  reviewed  the 
status  of  the  Pahrump  poolfish 
{Empetnchthys  latos  latos)  and  proposes 
to  reclassify  this  species  from 
endangered  to  threatened  throughout  its 
range  under  the  Endangered  Species  Act 
of  1973.  as  amended  (Act).  The 
Pahrump  poolfish  (also  known  as  the 
Pahrump  killifish)  is  a  small,  relatively 
slender  fish,  endemic  to  the  Pahrump 
Valley  in  southern  Nye  County,  Nevada 
In  1975,  the  sole  natural  population  of 
Pahrump  poolfish  was  extirpated  from 
Manse  Spring,  Nye  County,  Nevada, 
when  ground  water  pumping  caused  the 
spring  to  dry.  Aside  from  water 
diversions  and  excessive  ground  water 
pumping,  threats  to  the  species  include 
predation  and  competition  from  exotic 
fishes  and  encroachment  of  vegetation. 
Because  of  recovery  efforts,  the  species 
now  occurs  in  three  relatively  stable 
populations  that  have  been  artificially 
established  in  Clark  and  White  Pine 
Counties,  Nevada.  If  made  final,  the 
proposed  action  would  reclassify  the 
Pahrump  poolfish  from  endangered  to 
threatened  status.  The  Service  seeks 
data  and  comments  from  the  public  on 
this  proposal. 

DATES:  Comments  from  all  interested 
parties  must  be  received  by  November 
22,  1993.  Public  hearing  requests  must 
be  received  by  November  8, 1993. 
ADDRESSES:  Comments  and  materials 
concerning  this  proposal  should  be  sent 
to  U.S.  Fish  and  Wildlife  Service,  Reno 
Field  Office,  4600  Kietzke  Lane,  C-125. 
Reno,  Nevada  89502-5093.  Comments 
and  materials  received  will  be  available 
for  public  inspection,  by  appomtment, 
during  normal  business  hours  at  the 
above  address. 
FOR  FURTHER  INFORMATION  CONTACT:  Pai:l 
J.  Barrett  at  the  above  address 
(telephone  702/784-5227). 

SUPPi^MENTARY  INFORMATION: 

Background 

The  Pahrump  poolfish  [Empetrichthys 
latos  latos)  was  described  along  with 
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two  other  subspecies  of  E.  lotos  in  1948 
(Miller  1948).  All  three  subspecies 
occurred  only  in  springs  foimd  in 
Pahrump  Valley,  southern  Nevada.  The 
Raycraft  Ranch  springfish  [E.  I. 
concavus)  and  the  Pahrump  Ranch 
killifish  (E.  /.  pahrump)  are  now  extinct. 
The  only  congener,  the  Ash  Meadows 
poolfish  (£.  merriaini),  became  extinct 
in  the  1940's.  Thus,  the  Pahrump 
poolfish  is  the  sole  remaining 
representative  of  the  genus 
Empetrichthys. 

This  species  was  originally  called  the 
Pahnimp  killifish.  Robbins  et  al.  (1991). 
following  the  recommendation  of  J.E. 
Williams,  recently  assigned  the  common 
name  "poolfish"  to  fishes  in  the  genus 
Empetrichthys.  Nevertheless,  the 
majority  of  the  literature  refers  to  the 
fish  as  the  Pahrump  killifish. 

The  ancestral  home  of  the  Pahrump 
poolfish  was  Manse  Springs  in  Nye 
County.  Nevada.  In  1975,  local  ground 
water  pumping  for  agricultiiral 
development  dried  the  spring, 
destroying  the  only  natural  population 
of  the  Pahrump  poolfish.  Similarly, 
ground  water  pumping  caused  the 
extinction  of  the  Raycraft  Ranch 
springfish  in  the  ir.id-1950's  and  the 
Pahrump  Ranch  killifish  in  1958.  Prior 
to  the  pumping  cf  .Manse  Springs, 
populations  of  the  Pahrump  poolfish 
were  estabhshed  in  two  separate  areas: 
Com  Creek  Springs  on  the  Desert 
National  Wildlife  Range,  north  of  Las 
Vegas.  Nevada,  and  Shoshone  Springs 
southeast  of  Ely,  Nevada.  Subsequent  to 
the  loss  of  Manse  Springs,  a  third 
population  was  established  in  an 
irrigation  rese.fAfoir  at  Spring  Mountains 
Ranch  State  Park  west  of  Las  Vegas. 
Nevada.  Researchers  attempted  to 
establish  another  population  in  Latos 
Pool,  near  Lake  Mohave,  in  Nevada,  but 
the  poolfish  were  lost  during  floods  in 
the  late  1970's. 

All  three  extant  populations  of 
Pahrump  poolfish  occur  on  pubUc 
lands.  The  Service  has  applied  for 
vested  water  rights  at  Corn  Creek 
Springs  based  on  historical  use.  The 
Nevada  Department  of  Wildlife  has 
State  appropriative  water  rights  at 
Shoshone  Ponds  while  the  Nevada 
Division  of  State  Parks  has  appropriated 
water  rights  for  Sandstone  Spring,  the 
water  soiu'ce  for  the  Spring  Mountain 
Ranch  irrigation  impoundment  in  which 
the  Pahrump  poolfish  occur. 

The  Act  contains  both  recovery  and 
protection  provisions.  Section  4(f)  of  the 
Act  provides  for  the  development  and 
implementation  of  recovery  plans  for 
listed  species.  The  Pahrump  Killifish 
Recovery  Plan  (Plan)  was  published  by 
the  Service  on  March  17, 1980. 
Althougb  information  gathered  since  its 


publication  may  hava  altered  the 

priorities  of  tasks  identified  in  the  Plan, 
its  ultimate  objective,  the  establishment 
of  3  populations  of  500  fish  each, 
remains  valid.  The  species  is  less  likely 
to  be  subject  to  catastrophic 
perturbations  simultaneously  at  three 
separate  sites  than  at  the  single  location 
it  historically  occupied.  Implementation 
of  recovery  tasks  identified  in  the  Plan 
has  significantly  improved  the  status  of 
the  species.  These  tasks  have  been 
funded  and/or  carried  out  by  the  Service 
and  by  numerous  Federal  and  State 
agencies  and  academic  institutions.  The 
cumulative  effect  of  these  efforts  and  the 
efforts  of  the  many  individuals, 
organizations,  and  government  agencies 
at  Federal.  State,  and  local  levels  has 
been  a  progressive  increase  in  numbers, 
as  well  as  the  secure  establishment  of 
three  populations  of  Pahrump  poolfish. 

The  Plan  included  provisions  to 
monitor  the  poolfish  populations  twice 
annually.  After  publication  of  the  Plan 
it  became  apparent  that  Pahrump 
poolfish  are  inactive  during  winter  and 
early  spring  and  therefore  cannot  be 
effectively  sampled  (Deacon  1984a).  As 
a  resuft.  researchers  have  attempted 
annual  summer  monitoring  of  a!l  three 
populations  of  Pahrump  poolfish  since 
the  mid-1980's. 

The  primary  objective  of  the  recovery 
effort  is  the  establishment  of  a  minimum 
of  three  subpopulaticns  of  the  Pahrump 
poolfish.  Each  subpopulation  should 
maintain  a  minimum  of  500  adults  for 
3  years,  and  the  population's  habitats 
would  have  to  be  firee  of  immediate  and 
potential  threats  before  the  species 
could  be  considered  for  reclassification 
to  threatened  status.. Subsequent  to 
reclassification  as  threatened,  if  the 
populations  continue  to  exceed  500 
individuals  per  year  at  each  of  the  3 
locations  for  an  additional  3  years, 
consideration  should  be  given  to 
delisting  the  species.  Data  collected  by 
the  Nevada  Department  of  WildUfe 
indicates  that  there  have  been  continual 
populations  of  over  500  individuals  at 
all  3  sites  since  at  least  1986.  In  1988. 
either  the  populations  greatly  expanded, 
censusing  techniques  became  more 
efficient,  or  both.  From  1988  through 
1992,  individual  ponds  within  each 
location  have  contained  far  greater  than 
500  individuals 

The  Shoshone  Ponds  population  is 
located  on  Federal  land  managed  by  the 
Bureau  of  Land  Management  (Bureau). 
Although  Shoshone  Ponds  was 
originally  considered  a  temporary 
holding  site  until  other  suitable  sites 
could  be  identified,  there  has  been  a 
population  of  Pahrump  poolfish  in  the 
ponds  continually  since  August  of  1976 
(Logan  1977).  One  management 


objective  of  the  Bureau's  Habitat 
Management  Plan  for  the  Shoshone 
Ponds  area  is  the  development  of  a 
refugium  for  the  Pahrump  poolfish 
(CaiB  1970).  ta  1970.  the  Bureau  also 
designated  the  ponds  and  1.240  acres 
surrounding  the  ponds  as  the  Shoshone 
Ponds  Natural  Area.  Due  to  the  apparent 
long-term  viability  of  the  population, 
and  the  Bureau's  commitment  to  the 
maintenance  of  the  species  in  Shoshone 
Ponds,  the  Service  has  included  the 
Shoshone  Pond  population  when 
considering  the  requirements  for 
reclassification  of  the  Pahrump  poolfish. 

In  1979.  when  the  Plan  wras  written. 
only  two  locations  contained  Pahrump 
poolfish.  Corn  Creek  and  Shoshone 
Ponds.  Both  populations  were  relatively 
young,  8  and  3  years  respectively,  and 
the  Com  Creek  location  contained 
several  exotic  predators  and 
competitors,  as  well  as  problems 
associated  with  the  encroachment  of 
macrophytes.  Management 
recommendations  were  made  to  address 
these  problems. 

The  Com  Creek  ponds  were  drained 
to  remove  exotic  fishes  and  cattails 
(Zeller  1985).  The  cattails  are 
occasionally  treated  with  herbicide  to 
prevent  reinfestation  of  the  ponds.  The 
chemical  treatment  has  had  no  apparent 
effect  on  the  Pahrump  poolfish,  while 
the  vegetation  removal  has  improved 
the  poolfish  habitat  (Sjoberg  1989). 
Continual  evaluation  and  treatment  as 
necessary  of  the  vegetation  will  be 
required  if  the  ponds  are  to  remain 
suitable  for  Pahrump  poolfish. 

The  Plan  identified  Spring  Mountain 
Ranch  State  Park  as  a  site  that  could  be 
renovated  and  used  to  establish  a  third 
population  of  Pahrump  poolfish.  In  June 
of  1983.  exotic  fishes  were  eradicated 
from  the  irrigation  reservoir  at  Spring 
Mountain  State  Park  and  426  Pahrump 
poolfish  were  introduced  (Haskins 
1983).  By  June  1984.  both  adult  and  fry 
were  present  (Deacon  1984b).  The 
population  has  exceeded  500 
individuals  every  year  since  1985. 
Although  Spring  Mountain  Ranch  State 
Park  has  no  formal  agreement  to 
maintain  the  Pahrump  poolfish 
population  in  perpetuity,  it  has  no 
immediate  plans  to  move  the  poolfish  or 
introduce  other  species  of  fish  (Jan 
Prida.  personal  communication.  August 
20.  1992). 

The  Service  believes  that  the  available 
data  do  not  indicate  that  the  recovery 
goals  established  in  the  Han  have  been 
met.  Therefore,  dehsting  of  the  Pahrump 
poolfish  is  not  warranted.  However,  the 
Service  does  believe  that  goals 
identified  in  the  Plan  as  necessary  to 
consider  reclassifying  the  Pahrump 
poolfrsh  from  endangered  to  threatened 


Federal  Register  /  Vol.  58.  No.  182  /  Wednesday.  September  22.  1993  /  Proposed  Rules       49281 


pursuant  to  the  Act  have  been  met.  The 
Service  believes  reclassification  is 
warranted  and  proposes  to  reclassify  the 
Pahrump  poolfish  as  threatened 
throughout  its  range. 

Previous  Federal  Action 

Federal  action  began  on  this  species 
when  it  was  listed  as  endangered  under 
the  Endangered  Species  Preser\ation 
Act  of  1966,  on  March  11, 1967.  With 
the  1973  passage  of  the  Endangered 
Species  Act.  the  fish  retained  its 
endangered  status  and  gained  further 
protection,  pursuant  to  the  Act.  A 
recovery  plan  for  the  Pahrump  poolfish 
(as  the  Pahrump  killifish]  was  published 
by  the  Service  in  1980. 

Summary  of  Factors  Afiecting  the 
Species 

Section  4  of  the  Endangered  Species 
Act  (16  U.S.C.  1533)  and  regulations  (50 
CFR  part  424)  promulgated  to 
implement  the  listing  provisions  of  the 
Act  set  forth  the  procedures  for  adding 
species  to  the  Federal  Lists.  A  species 
may  be  determined  to  be  an  endangered 
or  threatened  species  due  to  one  or  more 
of  five  factors  described  in  section 
4(a)(1).  These  factors  and  their 
application  to  the  Pahrump  poolfish 
[Empetrichthys  laios  latos)  are  as 
follows:     , 

A.  The  present  or  threatened 
destruction,  modification,  or 
curtailment  of  its  habitat  or  range. 
Habitat  conswvation  and  expansion 
efforts,  including  management  practices 
by  Federal  and  State  agencies  and 
universities,  have  increased  the  nimiber 
of  Pahrump  poolfish  populations  and 
expanded  the  species'  range  since  the 
early  1970's.  These  efforts  led  to  the 
establishment  of  three  populations  of 
poolfish  at  locations  from  which  they 
were  historically  absent.  One  of  these, 
Shoshone  Ponds,  included  the 
construction  of  a  new  pond  by 
impoimding  an  artesian  well.  All  three 
populations  are  located  on  land  owned 
and  maaaged  by  Federal  or  State 
agencies.  With  constant  water  supplies 
and  periodic  renovation  of  the 
impoimdments  to  reduce  excess 
vegetation,  each  location  will  provide 
adequate  habitat  to  ensure  the 
continued  existence  of  the  Pahrump 
poolfish.  The  Service  has  filed  for  a 
vested  water  right  at  Com  Creek.  Should 
the  hydrologic  basin  be  adjudicated,  and 
the  vested  right  recognized,  the  water 
supply  for  the  Pahrump  poolfish  will  be 
ensured.  Both  the  Shoshone  Springs  and 
Spring  Mountain  Ranch  State  Park  have 
water  rights  certified  by  the  State  of 
Nevada.  The  water  rights  were  granted 
to  the  Nevada  Department  of  Wildlife 


for  the  former  md  the  Nevada  Division 
of  State  Parks  for  the  latter. 

B.  Overutilization  for  commercial, 
recreational,  scientific,  or  educational 
purposes.  There  is  no  knovtrn 
commercial  or  recreational  use  of  the 
Pahrump  poolfish.  The  Service  has 
exercised,  and  will  continue  to  exercise, 
very  strict  control  over  scientific  and 
educational  activities  involving 
Pahrump  poolfish.  With  reclassification 
to  threatened,  the  Service  could  issue 
permits  for  limited  exhibition  and 
educational  purposes,  for  selected 
research  work  not  directly  related  to  the 
recovery  of  the  species,  and  for  other 
special  purposes  consistent  with  the 
purposes  and  policies  of  the  Act  (50 
CFR  17.22  (a)fl)l.  These  activities, 
which  can  be  permitted  for  threatened 
species,  are  in  addition  to  permits  for 
endangered  species  that  can  only  be 
issued  for  research,  rehabilitation,  and 
propagation  directly  related  to 
recovering  the  species  [50  CFR  17.32 
(a)(1)]  (see  Available  Conservation 
Measures). 

C.  Disease  or  predation.  Disease  is  not 
a  significant  problem  for  the  Pahrump 
poolfish.  Prior  lo  the  introduction  of 
poolfish  into  each  of  the  three  sites,  all 
previously  established  fish  were 
removed;  however,  the  potential 
reestablishmen*  of  populations  of 
competitors  or  predators  remains  a 
threat.  If  populations  of  undesirable 
species  do  become  established, 
Pahrump  poolf  sh  could  be  trapped  and 
salvaged,  and  the  impoundments  could 
then  be  treated  to  remove  other  species. 
This  occurred  at  the  Com  Creek  location 
in  1975  when  mosquitofish  (Gambusia 
affinis)  were  eradicated.  Management 
actions,  such  as  fencing  and  public 
education,  could  reduce  the  likelihood 
of  an  introduction,  are  less  costly,  and 
have  less  potential  to  harm  the  poolfish. 

Predators  other  than  fish  were  also 
thought  to  have  a  potentially  damaging 
effect  on  the  poclfish.  For  example,  the 
Plan  assumed  that  a  bullfrog  (Rana 
catesbiana)  infestation  in  Com  Creek 
may  have  a  detr  mental  impact  on  the 
poolfish.  Subsecuently,  several 
investigations  of  stomach  contents  of 
bullfrogs  taken  from  the  ponds  at  Com 
Creek  have  shown  little  predation  on 
Pahrump  poolfisa  (Withers  1985,  1986, 
1988;  Heinrich  1991). 

Parasites  of  the  three  populations 
have  also  been  the  subject  of  studies. 
Heckmann  (1987,  1988)  found  generally 
low  parasite  loads  in  all  three 
populations.  However,  he  did  find  what 
is  Uiought  to  be  the  first  record  of  a 
blood  nematode  in  North  American 
freshwater  fishes  in  both  the  Shoshone 
Ponds  and  Spring  Mountain  Ranch 
populations.  Subsequently,  Dr. 


Heckmann  located  another  nematode  in 
the  coelomic  cavity  of  the  poolfish  in 
the  Com  Creek  and  Spring  Mountain 
.  Ranch  populations.  E)r.  Heckmann  does 
not  believe  that  these  parasites  would  be 
an  impediment  to  the  transfer  of 
individuals  between  populations  (R 
Heckmaim.  personal  communication. 
August  14.  1992). 

D.  The  inadequacy  of  existing 
regulatory  mechanisms.  Pahmmp 
poolfish  and  their  habitats  receive  some 
protection  via  the  Act.  Section  7(a)(1)  is 
a  protective  provision  of  the  Act  that 
directs  all  Federal  agencies  to 
"•  '  *  utilize  their  authorities  •  *  * 
for  the  conservation  of  endangered 
species  and  threatened  species  *  *  *" 
Section  7(a)(2)  directs  each  Federal 
agency  to  "*  *  •  insiue  that  any  action 
authorized,  funded,  or  carried  out  by 
such  agency  is  not  likely  to  jeopardize 
the  continued  existence  of  any 
endangered  species  or  threatened 
species  *   •  •••  Section  9  contains  the 
specifically  prohibited  harmful  acts. 
The  Com  Creek  and  Shoshone  Pond 
habitats  occur  on  Federal  Land.  Any 
Federal  action  that  would  impact  these 
areas  would  be  subject  to  provisions  of 
the  National  Environmental  Policj'  Act 
(NEPA)  of  1969  and  the  Act. 
Reclassification  to  threatened  status 
would  not  change  the  current  protection 
afforded  the  species  by  the  Act. 

All  three  poolfish  populations  occur 
within  the  State  of  Nevada,  and  the 
Pahrump  poolfish  is  protected  pursuant 
to  Chapter  503.584  of  the  Nevada 
Revised  Statutes  (NRS).  This  statute 
prohibits  all  species  or  subspecies  of 
native  fish,  wildhfe,  and  other  fauna 
threatened  with  extinction  from  capture, 
removal,  or  destruction  at  any  time  by 
any  means  except  under  a  special 
permit  issued  by  the  department. 

The  most  critical  threat  to  the 
Pahrump  poolfish  has  been  the 
destruction  of  habitat  through  water 
diversion.  The  Shoshone  Ponds  and 
Spring  Mountain  State  Park  populations 
exist  in  waters  with  State-certified 
appropriations.  These  appropriations 
help  ensure  the  continued  existence  of 
the  respective  poolfish  habitats.  The 
Service  has  filed  an  application  for  a 
vested  water  right  at  Com  Creek  springs. 
Vested  rights  are  rights  based  on  laws 
that  were  in  place  prior  to  the 
development  of  the  existing  permit 
system.  In  Nevada,  vested  rights  are 
those  where  appropriations  procedures 
were  initiated  prior  to  March  22, 1913 
(NRS  533.085).  Should  a  court 
adjudicate  water  rights  of  the  hydrologic 
basin,  the  vested  rights  will  be 
examined.  However,  the  Service  has 
documentation  for  the  use  of  the  Com 
Creek  waters  from  approximately  1900 
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onward  and.  therefore,  believes  the 
water  rights  at  Com  Creek  Springs  are 
secure. 

E.  Other  natural  or  manmade  factors 
affecting  its  continued  existence  Due  to 
the  historically  isolated  nature  of  the 
Pahrump  poolfish  and  its  lack  of 
commercial  value,  loss  of  habitat,  as 
discussed  in  Factor  A  above,  is  the 
major  threat  to  the  poolfish.  No  other 
natural  or  manmade  factors  appear  to 
affect  its  continued  existence. 

The  Service  has  carefully  assessed  the 
best  scientific  and  commercial, 
information  available  regarding  the  past, 
present,  and  future  threats  faced  by  this 
species.  Based  on  this  evaluation,  the 
preferred  action  is  to  reclassify  the 
Pahrump  poolfish  [Empetrichthys  latos 
latos)  as  threatened,  pursuant  to  the  Act. 

Critical  Habitat 

Section  4(a)(3)  of  the  Act.  as 
amended,  requires  that,  to  the  maximum 
extent  prudent  and  determinable,  the 
Secretary  designate  critical  habitat  at  the 
time  the  species  is  determined  to  be 
endangered  or  threatened.  The  Service 
finds  that  designation  of  critical  habitat 
for  this  species  is  not  presently  prudent 
for  th«t  reason.  Such  a  determination 
would  result  in  no  known  benefit  to  the 
species.  The  species  distribution  is 
restricted  to  three  sites,  two  of  which 
are  managed  by  Federal  agencies.  It  is 
likely  that  any  Federal  action  that 
would  adversely  affect  Pahrump 
poolfish  would  result  in  a  jeopardy 
opinion  under  section  7(a)(2)  of  the  Act. 
Therefore,  no  additional  protection 
would  be  afforded  the  species  through 
the  designation  of  critical  habitat. 
Protection  of  this  species"  habitat  will 
continue  to  be  addressed  through  the 
recovery  process  and  the  section  7 
consultation  process. 

Available  Conservation  Measures 

Conservation  measures  provided  to 
species  listed  as  endangered  or 
threatened  under  the  Endangered 
Species  Act  include  recognition,- 
recovery  actions,  requirements  for 
Federal  protection,  and  prohibitions 
against  certain  activities.  Recognition 
through  listing  encourages  and  results 
in  conservation  actions  by  Federal, 
State,  and  private  agencies,  groups,  and 
individuals.  The  Act  provides  for 
possible  land  acquisition  and 
cooperation  with  the  States  and  requires 
that  recovery  actions  be  carried  out  for 
all  listed  species.  The  protection 
required  of  Federal  agencies  and  the 
prohibitions  against  taking  are 
discussed,  in  part,  below. 

Section  7(a)  of  the  Act.  as  amended, 
requires  Federal  agencies  to  evaluate 
their  actions  with  respect  to  any  species 


that  is  proposed  or  listed  as  endangered 
or  threatened  and  with  respect  to  its 
critical  habitat,  if  any  is  proposed  or 
designated.  Regulations  implementing 
this  interagency  cooperation  provision 
of  the  Act  are  codified  at  50  CFR  part 
402.  Section  7(a)(4)  of  the  Act  requires 
Federal  agencies  to  confer  informally 
with  the  Service  on  any  action  that  is 
likely  to  jeopardize  the  continued 
existence  of  a  proposed  species  or  result 
in  destruction  or  adverse  modification 
of  proposed  critical  habitat.  If  a  species 
is  listed  subsequently,  section  7(a)(2) 
requires  Federal  agencies  to  insure  that 
activities  they  authorize,  fund,  or  carry 
out  are  not  likely  to  jeopardize  the 
continued  existence  of  such  a  species  or 
to  destroy  or  adversely  modify  its 
critical  habitat.  If  a  Federal  action  may 
affect  a  listed  species  or  its  critical 
habitat,  the  responsible  Federal  agency 
must  enter  into  consuUation  with  the 
Service. 

The  Act  and  implementing 
regulations  found  at  50  CFR  17.21  set 
forth  a  series  of  general  prohibitions  and 
exceptions  that  apply  to  all  threatened 
wildlife  not  covered  by  a  special  rule. 
These  prohibitions,  in  part,  make  it 
illegal  for  any  person  subject  to  the 
jurisdiction  of  the  United  States  to  take 
(defined  as  harass,  harm,  pursue,  hunt, 
shoot,  wound,  kill,  trap,  capture,  or 
collect;  or  to  attempt  any  of  these 
activities),  import  or  export,  transport  in 
interstate  or  foreign  commerce  in  the 
course  of  commercial  activity,  or  sell  or 
offer  for  sale  in  interstate  or  foreign 
commerce,  any  threatened  species  not 
covered  by  a  special  rule.  It  also  is 
illegal  to  possess,  sell,  deliver,  carry, 
transport,  or  ship  any  such  wildlife  that 
has  been  taken  illegally.  Certain 
exceptions  apply  to  agents  of  the 
Service  and  State  conservation  agencies. 

Permits  may  be  issued  to  carry  out 
otherwise  prohibited  activities 
involving  threatened  wildlife  species 
under  certain  circumstances. 
Regulations  governing  threatened 
species  permits  are  at  50  CFR  17.32. 
Unless  otherwise  provided  by  a  special 
rule,  such  permits  are  available  for 
scientific  purposes,  to  enhance  the 
propagation  or  survival  of  the  species, 
for  economic  hardship,  zoological 
exhibition,  educational  purposes, 
special  purposes  consistent  with  the 
Act,  and/or  for  incidental  take  in 
connection  with  otherwise  lavi^ful 
activities. 

Requests  for  copies  of  the  regulations 
concerning  listed  animals  and  inquiries 
regarding  prohibitions  and  permits  may 
be  addressed  to  the  Office  of 
Management  Authority,  U.S.  Fish  and 
Wildhfe  Service.  4401  North  Fairfax 
Drive,  room  432.  Arlington,  Virginia 


22203-3507  (703/358-2104;  FAX  703/ 
358-2281). 

Public  Comments  Solicited 

The  Service  intends  that  any  final 
action  resulting  fi-om  this  proposal  will 
be  as  accurate  and  as  effective  as 
possible.  Therefore,  comments  or 
suggestions  from  the  public,  other 
concerned  governmental  agencies,  the 
scientific  community,  industry,  or  any 
other  interested  party  concerning  this 
proposed  rule  are  hereby  solicited. 
Comments  particularly  are  sought 
concerning: 

(1)  Biological,  commercial  trade,  or 
other  relevant  data  concerning  any 
threat  (or  lack  thereof)  to  this  species; 

(2)  The  location  of  any  additional 
populations  of  this  species  and  the 
reasons  why  any  habitat  should  or 
should  not  be  determined  to  be  critical 
habitat  as  provided  by  section  4  of  the 
Act: 

(3)  Additional  information  concerning 
the  range,  distribution,  and  population 
size  of  this  species;  and 

(4)  Current  or  planned  activities  in  the 
subject  area  and  their  possible  impacts 
on  this  species. 

Final  action  concerning  this  proposal 
will  take  into  consideration  the 
comments  and  any  additional 
information  received  by  the  Service. 
Such  communications  may  le^d  to  a 
final  regulation  that  differs  firom  this 
proposal. 

Tne  Endangered  Species  Act  provides 
for  a  public  hearing  on  this  proposal,  if 
requested.  Requests  must  be  received 
within  45  days  of  the  date  of  publication 
of  the  proposal.  Such  requests  must  be 
made  in  writing  and  addressed  to  the 
Field  Supervisor,  Reno  Field  Office  (see 
ADDRESSES  section). 

National  Environmental  Policy  Act 

The  Fish  and  Wildlife  Service  has 
determined  that  an  Environmental 
Assessment,  as  defined  under  the 
authority  of  the  National  Environmental 
Policy  Act  of  1969,  need  not  be 
prepared  in  connection  with  regulations 
adopted  piusuant  to  section  4(a)  of  the 
Endangered  Species  Act  of  1973,  as 
amended.  A  notice  outlining  the 
Service's  reasons  for  this  determination 
was  pubUshed  in  the  Federal  Register 
on  October  25, 1983  (48  FR  49244). 

References  Cited 

A  complete  list  of  all  references  cited 
herein  is  available  upon  request  from 
the  Reno  Field  Office  (see  ADDRESSES 
section). 

Author 

The  primary  author  of  this  proposed 
rule  is  Paul  J.  Barrett.  U.S.  Fish  and 
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Wildlife  Service  (see  ADDRESSES 
section);  telephone  702/784-5227. 

List  of  Subjects  in  50  CFR  Part  17 

Endangered  and  threatened  species. 
Exports,  Imports,  Reporting  and 
recordkeeping  requirements,  and 
Transportation. 

Proposed  Regulation  Promulgation 

Accordingly,  it  is  hereby  proposed  to 
amend  part  17,  subchapter  B  of  chapter 


I,  title  50  of  the  Code  of  Federal 
Regulations,  as  set  forth  below: 

PART  17-{AMENDEDJ 

1.  The  authority  citation  for  part  17 
continues  to  read  as  follows: 

Authority:  16  U.S.C  1361-1407;  16  U.S.C. 
1531-1544;  16  U.S.Q  4201-4245;  PubUc  Uw 
99-625, 100  Stat  3500;  unless  otherwise 
noted. 


f  17.1 1(h)    [AmandMl] 

2.  It  is  proposed  to  amend  §  17.11(h) 
by  revising  the  entry  under  FISHES  for 
"Poolfish,  Pahrump"  to  read  "T"  under 
"Status." 

Dated:  August  18.  1993. 

Richard  N.  Smith, 

Acting  Director.  US  Fish  and  Wildlife 
Service. 

[FR  Doc.  93-23105  Filed  9-21-93;  8:45  am] 
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This  section  of  the  FEDERAL  REGISTER 
contains  documents  other  than  ailes  or 
proposed  rules  that  are  applicable  to  the 
public.  Notices  ot  hearings  and  investigations, 
comnrattee  meetings,  agency  decisions  and 
rulings,  delegations  of  authority,  filing  of 
petitions  and  applications  and  agency 
statements  of  organiiation  and  functions  are 
examples  of  documents  appearing  in  this 
section. 


ARCHITECTURAL  AND 
TRANSPORTATION  BARRIERS 
COMPLIANCE  BOARD 

Recreation  Access  Advisory 
Committee;  Meeting 

AGENCY:  Architectural  and 

Transportation  Barriers  Compliance 

Board. 

ACTION:  Notice  of  meeting. 

SUMMARY:  The  Architectural  and 
Transportation  Barriers  Compliance 
Board  (Access  Board)  gives  notice,  as 
required  by  the  Federal  Advisory 
Committee  Act  (5  U.S.C.  App.  2),  of  the 
times  and  location  of  the  second 
meeting  of  the  Recreation  Access 
Advisory  Committee. 
DATES:  The  second  meeting  of 
Recreation  Access  Advisory  Committee 
is  scheduled  for  Saturday,  October  23. 
1993  (1  pm-5  pm);  Sunday,  October  24, 
1993  (8:30  am-5  pm);  and  Monday, 
October  25. 1993  (8.30  am-12:30  pm). 
ADDRESSES:  On  October  23, 1993,  the 
meeting  will  be  held  at  the  San  Jose 
Convention  Center,  408  Almaden 
Avenue,  San  Jose,  California.  On 
October  24  and  25, 1993,  the  meetings 
will  be  held  at  the  Westin  Hotel.  5101 
Great  America  Parkway.  Santa  Clara, 
CaUfomia. 

FOR  FURTHER  INFORMATION  CONTACT: 
Peggy  H.  Greenwell,  Office  of  Technical 
and  Information  Services,  Architectural 
and  Transportation  Barriers  Compliance 
Board.  1331  F  Street.  NW..  suite  1000, 
Washington,  DC  20004-1111. 
Telephone  number  (202)  272-5434  ext. 
34.  (Voice);  (202)  272-5449  (TTY). 
These  are  not  toll  free  numbers.  This 
document  is  available  in  accessible 
formats  (cassette  tape,  braille,  large 
print,  or  computer  disc)  upon  request. 
SUPPLEMENTARY  MFORMATION:  The 
Access  Board  established  a  Recreation 
Access  Advisory  Committee  to  provide 
advice  on  issues  related  to  making 
recreational  facilities  and  outdoor 


developed  areas  readily  accessible  to 
and  usable  by  individuals  with 
disabilities.  This  advice  will  be  used  by 
the  Access  Board  to  develop 
accessibility  guidelines  under  the 
Americans  with  Disabilities  Act  of  1990 
and  the  Architectural  Barriers  Act  of 
1968  for  newly  constructed  and  altered 
recreational  facilities  and  outdoor 
developed  areas.  The  advisory 
committee  is  composed  of  owners  and 
operators  of  various  recreational 
facilities;  persons  who  design 
recreational  facilities  or  manufacture 
related  equipment;  Federal,  State  and 
local  government  officials  responsible 
for  parks  and  other  outdoor  developed 
areas;  and  individuals  with  disabilities 
and  organizations  representing  the 
interests  of  such  persons. 

At  its  first  meeting  on  July  15  and  16, 
1993,  the  Recreation  Access  Advisory 
Committee  formed  subcommittees  to 
assist  in  its  work.  The  subcommittees 
include:  Amusement  Parks;  Golf;  Play 
Area  Settings;  Recreational  Boating  and 
Fishing;  Developed  Outdoor  Recreation 
Facilities  and  Areas;  and  Sports 
Facilities.  Subcommittee  meetings  will 
be  held  during  the  October  23  to  25, 
1993  meeting  of  the  advisory  committee 
and  at  other  schedule  dates.  The  public 
is  encouraged  to  attend  subcommittee 
meetings  and  to  provide  input  in  the 
form  of  written  material.  Information 
about  these  subcommittees  can  be 
obtained  from  Peggy  Greenwell  at  the 
address  indicated  at  the  beginning  of 
this  notice. 

This  meeting  is  open  to  the  public 
and  meeting  sites  will  be  accessible  to 
individuals  with  disabilities.  Sign 
language  interpreters  and  assistive 
listening  systems  will  be  available  for 
individuals  with  hearing  impairments. 
Lawrmca  W.  RoffiM, 
Executive  Director 

(PR  Doc  93-23130  Filed  9-21-93;  8:45  am) 
BOUNQ  coot  tlSO-OI-M 


DEPARTMENT  OF  COMMERCE 
Bureau  of  Export  Administration 

[Docint  No.  0120-01] 

Action  Affacting  Expert  Prtvilagaa;  Iran 
Air 

In  the  Matter  of:  ban  Air,  Respondent. 


Order  Imposing  Civil  Penalty 

Whereas,  on  October  18, 1990.  the 
Office  of  Export  Enforcement.  Bureau  of 
Export  Administration,  U.S.  Department 
of  Commerce  (Department),  charged  Iran 
Air  with  committing  one  violation  of  the 
Export  Administration  Regulations 
(currently  codified  at  15  CFR  parts  768- 
799  (1993))  (the  Regulations),  issued 
pursuant  to  the  Export  Administration 
Act  of  1979,  as  amended  (currently 
codified  at  50  U.S.C.A.  app.  2401-2420 
(1991,  Supp.  1993.  and  Pub.  L.  103-10, 
March  27. 1993))  (the  Act),  namely,  that, 
in  violation  of  15  CFR  787.2.  Iran  Air 
caused  the  shipment  of  three  U.S.-made 
signal  generators  from  Germany  to  Iran 
without  obtaining  the  required  reexport 
authorization  from  the  Office  of  Export 
Licensing.  Bureau  of  Export 
Administration.  U.S.  Department  of 
Commerce; 

Whereas,  an  administrative 
proceeding  was  conducted  before  an 
Administrative  Law  Judge  (ALJ) 
pursuant  to  part  788  of  the  Regulations, 
in  which  the  ALJ  found  that  the 
shipment  of  the  U.S.-made  signal 
generators  to  Iran  was  inadvertent  and 
without  knowledge  that  shipment  of 
these  items  to  Iran  was  in  violation  of 
the  Export  Administration  Regulations; 
Whereas,  the  Acting  Under  Secretary 
for  Export  Administration  (Under 
Secretary),  on  August  21, 1992,  issued  a 
Final  Order  in  the  matter  finding  that 
Iran  Air  had  committed  the  violation 
alleged  and  imposing  certain  civil 
penalties  and  other  administrative 
sanctions  against  Iran  Air  for  the 
violation; 

Whereas,  Iran  Air  appealed  the  Final 
Order  to  the  U.S.  Court  of  Appeals  for 
the  District  of  Columbia  Circuit; 

Whereas,  on  July  2, 1993,  the  U.S. 
Cotirt  of  Appeals  for  the  District  of 
Columbia  Circruit  issued  its  opinion  in 
which  the  Court  stated  that  the  ALJ  had 
appraised  the  errors  of  Iran  Air  in 
ordering  and  shipping  the  generators  as 
inadvertent  sUps; 

Whereas,  the  U.S.  Court  of  Appeals 
for  the  District  of  Columbia  Qrcuit 
affirmed  the  Under  Secretaiv's 
determination  that  Iran  Air  had  violated 
the  Regtilations.  but  vacated  the 
sanctions  imposed  and  remanded  the 
matter  to  \he  Under  Secretary  for  a 
reasoned  determination  of  the 
appropriate  sanction  consistent  with  the 
ALJ's  assessment  of  the  facts  and 
circumstances  of  Iran  Air's  violation; 
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Whereas,  the  matter  will  be  remanded 
to  the  Under  Secretary'  upon  issuance  of 
the  mandate  from  the  U.S.  Court  of 
Appeals  for  the  District  of  Columbia 
Circuit; 

Whereas,  the  time  for  the  issuance  of 
the  mandate  from  the  U.S.  Court  of 
Appeals  for  the  District  of  Columbia 
Circuit  has  not  yet  run; 

Whereas,  the  Department  and  Iran  Air 
have  made  a  joint  submission  in  which 
Iran  Air  has  represented  that,  if  I  issue 
an  Order  on  or  before  August  13.  1993. 
imposing  a  civil  penalty  of  $50,000.  Iran 
Air  will  not  seek  further  review  of  the 
July  2.  1993  Opinion  of  the  U.S.  Court 
of  Appeals  for  the  District  of  Columbia 
Circuit;  and 

Whereas,  the  terms  of  the  Joint 
Submission  on  Penalty  are  hereby 
approved  by  me; 

Now,  therefore,  it  is  ordered. 

First.  That  a  civil  penalty  of  $50,000 
is  assessed  against  Iran  Air  for  the 
violation  it  has  been  found  to  have 
committed.  No  other  penalty,  forfeiture, 
or  restriction  is  imposed.  Iran  Air  shall 
pay  the  civil  penalty  to  the  Department 
within  30  days  from  the  date  that  this 
Order  becomes  effective.  Payment  shall 
be  made  in  the  manner  specified  in  the 
attached  instructions. 

Second,  That  a  copy  of  this  Order 
shall  be  served  upon  Iran  Air  and 
published  in  the  Federal  Register. 

This  Order  is  effective  upon  issuance 
of  the  mandate  by  the  U.S.  Court  of 
Appeals  for  the  District  of  Columbia 
Circuit  in  Iran  Air  v.  Kugelman,  No.  91- 
1596  Quly  2,  1993). 

Dated:  August  12, 1993. 

Barry  E.  Carter, 

Acting  Under  Secretary  for  Export 
Administration. 

IFR  Doc.  93-23129  Filed  9-21-93;  8:45  am) 
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National  Oceanic  and  Atmospheric 
Administration 

[Docket  No.  930799-3199;  LD.  060493 A] 

Rshing  Vessel  Monitoring  Systems 
Proposed  Standards 

AGENCY:  National  Marine  Fisheries 
Service  (NMFS),  NOAA.  Commerce. 
ACTION:  Notice  of  proposed  standards 
and  request  for  comments. 
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SUMMARY:  NMFS  proposes  to  endorse, 
where  appropriate,  the  use  of  satellite- 
based  fishing  vessel  monitoring  systems 
to  determine  positions  of  fishing 
vessels,  collect  real-time  catch  and 
environmental  data  and  to  specify 
minimum  standards  for  these  systems. 
This  notice  advises  the  public  that 


uniform  standards  will  be  promulgated 
for  VMS.  NMFS  has  determined  that 
standards  are  necessary  to  assure  VMS 
compatibility.  The  use  of  satellite-based 
fishing  vessel  monitoring  systems 
(VMS)  to  collect  catch  data  and 
determine  vessel  positions  will 
contribute  to  reducing  overfishing  and 
maintaining  currently  productive 
fisheries.  Such  systems  may  also 
contribute  significantly  to  NOAA's 
global  environmental  and  climate 
monitoring  activities. 
DATES:  Comments  must  be  received  on 
or  before  November  22. 1993. 
ADDRESSES:  Send  comments  on  this 
proposed  policy  to:  Steven  C.  Springer, 
Chief.  Enforcement  Programs  Division. 
National  Marine  Fisheries  Service. 
Office  of  Enforcement.  1335  East-West 
Highway,  Silver  Spring,  MD  20910. 
FOR  FURTHER  INFORMATION  CONTACT: 
Steven  C.  Springer,  SOl-427-2010. 

SUPPLEMENTARY  INFORMATION: 

Background 

The  Magnuson  Fishery  Conservation 
and  Management  Ac'  (Act)  (16  U.S.C. 
1801)  established  Regional  Fishery 
Management  Councils  (Councils)  and 
gave  them  authority  to  prepare  fishery 
management  plans  (FMPs)  for  the 
conservation  and  management  of  fishery 
resources.  The  Secretar}-  of  Commerce 
may  also  prepare-FMPs  under 
circumstances  specif  ed  in  the  Act. 
NMFS  implements  FvIPs  and  is 
responsible  for  collecting  data  and 
monitoring  FMP  compliance.  In  recent 
years,  some  U.S.  commercial  marine 
fishery  resources  hav9  been 
overharvested.  Many  others  are  being 
fished  at  or  near  the  point  of  maximum 
sustainable  yield,  and  there  is  real 
danger  that  these  cou.d  t>ecome 
overharvested  as  well.  Because  of  this. 
NMFS  is  endeavoring  to  improve  the 
accuracy  and  timeliness  of  catch  and 
effort  data,  and  improve  compliance 
with  cost-effective  menagement 
measures.  Some  Councils  and  NMFS  are 
beginning  to  use  VMS  for  compliance 
and  data  collection  in  domestic 
fisheries. 

Quotas  are  exceeded  in  two  ways. 
First,  catch  data  are  often  received  6^m 
fishing  vessels  by  NMFS  after  catch 
quotas  have  been  exceeded,  yet  before 
NMFS  was  able  to  determine  that  the 
quota  had  been  reached  and  notify 
vessels  to  stop  fishing.  Second,  illegal 
fishing  during  closed  seesons  and  in 
closed  areas  contributes  to  quotas  being 
exceeded.  Illegal  fishing  is  difficult  to 
detect  without  conducting  fi«quent, 
costly,  at-sea  aerial  and  swftce  patrols. 

Improving  the  timeliness  of  catch  and 
effort  data  reporting  would  permit 


NMFS  to  calculate  ongoing  harvests 
more  acciu-ately  and  close  fisheries 
when  quotas  are  reached.  Improvmg 
compliance  without  substantially 
increasing  the  cost  of  enforcement 
would  improve  the  effectiveness  of 
management  regulations  intended  to 
prevent  overfishing.  VMS  technology 
has  proven  effective  in  helping  NMFS 
determine  the  location  and  activity  of 
foreign  driftnet  vessels  fishing  in  the 
Pacific  Ocean,  and  has  been  used  to 
transmit  data  from  these  vessels  m  a 
timely,  accurate  and  confidential 
manner.  Given  the  experience  with 
VMS  technology  aboard  driftnet  vessels, 
NMFS  has  determined  that  it  can  be 
successfully  used  in  other  fisheries  to 
enhance  management  and  enforcement 
efforts. 

Proposed  Implementation 

NMFS  proposes  to  endorse  the  use  of. 
and  define  specifications  and  criteria 
for,  satellite-based  fishing  vessel 
monitoring  systems  as  appropriate,  to 
determine  positions  of  fishing  vessels 
and  collect  real-time  catch  and 
environmental  data. 

Several  companies  manufacture  and 
distribute  VMS  throughout  the  United 
States  and  worldwide.  Not  all  systems, 
however,  are  compatible  with  each 
other.  NMFS  must  require  system 
compatibility  for  several  reasons.  First, 
fishing  vessels  that  engage  in  multiple 
fisheries  should  not  be  required  to 
install  multiple  VMSs.  Further,  it  would 
not  be  cost-efficient  for  NMFS  to  install , 
multiple  fishing  vessel  monitoring 
center/ systems  in  order  to  monitor 
vessel  activities  fixjm  multiple  VMSs.  In 
order  to  assure  such  compatibility, 
NMFS  proposes  basic  VMS  and  related 
performance  criteria  and  system 
specifications.  However,  recognizing 
that  regulatory  requirements  for  a  VMS 
may  be  promulgated  on  a  fishery-by- 
fishery  basis,  all  VMSs  shall  be  certified 
by  NMFS  to  meet  applicable 
requirements.  These  systems  would  be 
implemented  as  appropriate  through 
Secretarial  and  Council  recommended 
Fishery  Management  Plans  (FMPs). 

The  real-time  reporting  of  catch  data 
that  a  VMS  can  provide  would 
significantly  improve  the  ability  to 
monitor  and  manage  quotas  and 
allocations  in  certain  fisheries.  In 
fisheries  managed  by  individual  fishing 
quotas  (IFQs)  or  individual  transferable 
quotas  (TTQs),  mandatory  remote 
monitoring  of  vessel  catches  and 
locations  can  improve  management  by 
providing  fishery  managers  with  timely 
information  on  catches  (by  area,  if 
required)  and  transfers  of  quotas  that 
can  be  eCEected  and  monitored  while  the 
vessel  is  at  sea.  In  fisheries  where  real- 
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time  catch  reporting  is  not  essential  for 
effective  resource  management,  but  time 
or  area  closures  are.  the  position 
tracking  component  of  a  VMS  could 
provide  a  more  cost-effective  means  of 
enforcing  such  closures. 

All  required  information  regarding 
fishing  vessel  activity  would  be 
communicated  from  ship  to  shore 
through  a  secure,  confidential  satellite 
communication  system  described  below 
and  processed  in  NMFS  regional  data 
processing  centers.  Vessel  position  and 
catch  data  would  be  used  by  NMFS 
Regions  and  Centers  to  monitor  fishing 
quotas  and  fishing  activities,  and 
identify  suspected  violations  of  time  or 
area  regulations. 

The  system  would  provide  for 
monitoring  U.S.  vessels  and,  where 
appropriate,  foreign  vessels  conducting 
har\'esting  operations  in  the  U.S. 
exclusive  economic  zone  and  on  the 
high  seas. 

In  determining  the  feasibility  of 
requiring  a  VMS  for  vessel  tracking 
purposes.  Councils  and  NMFS  will  need 
to  identify  time  and  area  management 
measures,  evaluate  their  degree  of 
significance  in  achieving  the  goals  and 
objectives  of  the  FMP,  assess  costs  and 
benefits,  review  fishery-related 
agreements,  treaties  or  similar 
arrangements,  and  estimate  the  amount 
and  effectiveness  of  enforcement 
surveillance  and  patrol  resources 
needed  to  gain  compliance.  In  most 
cases,  deployment  of  costly  enforcement 
resources  could  be  optimized  by 
identifying  violations  through  a  VMS 
and  deploying  further  resources 
accordingly  (i.e.,  targeting  apparent 
violations  vs.  random  patrolling). 

NMFS  proposes  to  link  VMS 
requirements  to  the  issuance  of  Federal 
fishing  permits.  In  fisheries  requiring  a 
VMS,  a  permit  may  not  be  issued  to  a 
vessel  until  a  certified  VMS  is 
purchased,  installed  and  is  fully 
operational  on  such  vessel.  Failure  of  a 
vessel  to  carry  an  operating  VMS  may 
result  in  permit  sanctions.  In  fisheries 
where  there  is  no  Federal  permit,  but 
VMS  are  required,  the  regulations  could 
be  amended  to  prohibit  fishing  without 
a  fully  operational  VMS  on  board  the 
vessel. 

NMFS  would  establish  one  or  more 
fisheries  monitoring  centers  (FMCs)  to 
receive  and  process  data  transmitted  by 
the  VMS.  FMCs  would  specify  data 
requirements  for  vessel  terminals, 
ensure  confidentiality  of  data  in 
accordance  with  applicable  rules  and 
regulations,  and  distribute  data  to 
NMFS  offices,  the  U.S.  Coast  Guard  and 
other  users  as  appropriate. 

If  the  Onmcils  or  NMFS  determine 
there  is  a  seed  for  real-time  catch  data. 


costs  associated  with  changes  in  data 
collection,  management  and  analysis 
infiastructure  beyond  the  selection  of  a 
VMS  should  be  assessed,  as  well  as 
benefits.  Any  self-reported  data 
reporting  system  must  include 
comprehensive  validation  mechanisms, 
especially  where  the  incentives  for 
misreporting  are  high.  The  statistical, 
computer,  compliance  and  analytical 
staffing  resources  must  be  integral 
components  of  the  need  and 
justification  of  a  VMS.  If  a  VMS  is 
deemed  an  appropriate  tool,  the  NMFS 
would  require  that  the  following  system 
criteria  and  specifications  apply. 

Sjrstem  Specifications  (Standards) 

Determinations  by  the  Councils  or 
NMFS  may  require  a  VMS  for  tracking 
purposes  only,  data  reporting  only,  or 
for  both  vessel  tracking  and  data 
reporting  purposes.  Some  performance 
specifications  and  criteria  may  not 
apply  to  a  VMS  that  is  required  for 
vessel  tracking  only  or  data  reporting 

only. 

Ine  following  system  specifications 
and  criteria  would  be  applied  to  a  VMS 
for  any  fishery  for  which  NMFS  or  the 
Councils  determine  a  need  for  vessel 
tracking,  monitoring  and/or  reporting: 

1.  The  VMS  shall  be  tamperproof.  i.e., 
shall  not  permit  the  input  of  false 
positions. 

2.  VMS  equipment  shall  be  fully 
automatic  and  operational  at  all  times 
regardless  of  weather  and 
environmental  conditions. 

3.  VMS  equipment  shall  be  capable  of 
tracking  vessels  throughout  their  range 
and  shall  provide  position  accuracy  to 
within  400  m.  (1.300  fl). 

'  4.  The  VMS  shall  have  the  capability 
of  transmitting  and  storing  information 
including  vessel  identification,  date 
time  latitude  and  longitude. 

5.  The  VMS  shall  provide  accurate 
position  transmissions,  the  interval 
between  which  can  be  determined  by 
NMFS  and  set  or  changed  remotely.  In 
addiUon,  the  VMS  shall  allow  NMFS  to 
poll  individual  vessels  or  any  set  of 
vessels  at  any  time  and  receive  position 
reports  in  real  time. 

6.  Under  certain  conditions  the  VMS 
may  be  required  to  provide  network 
message  communications  between  the 
vessel  and  shore.  (This  specification 
may  not  be  applicable  to  tradung-only 
systems).  Such  communications  shall 
include,  but  not  be  limited  to. 
transmitting  and  receiving  telex  and  full 
or  compressed  data  messages  to  and 
from  shore.  The  VMS  shall  allow  NMFS 
to  initiate  communications  or  data 
transfer  at  any  time. 

7.  Shon  station  software  shall  reliably 
retrieve  position  records,  as  defined  in 


item  4  above,  and  display  such  data  on 
a  computer  monitor.  The  software  must 
also  provide  a  means  for  printing  such 
data.  The  software  must  include  on- 
screen displays  of  charts  capable  of 
showing  boundaries  of  fishery 
management  areas.  The  software  must 
be  capable  of  accurately  displaying 
vessel  positions  on  such  charts.  The 
software  must  be  capable  of  providing 
an  alarm,  signal,  or  other  notice  to  shore 
station  operators  when  a  vessel  is 
within  1  nautical  mile  (1.9  km)  of 
designated  closed  areas  or  management 
area  boundaries.  The  software  must 
provide  printer/plotter  support  for 
drawing  charts.  It  must  have  the 
capacity  to  archive  vessel  position 
histories  for  a  minimum  of  1  year. 

Costs 

The  potential  cost  of  VMS  is  of 
concern  to  NMFS.  The  full  range  of 
VMS  equipment  manufacturers  is 
unknown.  Of  the  leading  known 
manufacturers  NMFS  has  contacted,  the 
cost  of  hardware  equipment  ranges  from 
$1,000  to  $15,000.  However,  NMFS 
expects  the  average  vessel-tracking-only 
hardware  to  cost  between  $5,000  and 
$8,000  for  equipment  meeting  these 
VMS  specifications.  Data  reporting  only 
or  vessel  tracking  and  data  reporting 
applications  may  require  the  addition  of 
a  personal  computer  and  possibly  a 
printer.  This  could  add  $1,000  to  $3,000 
to  the  system  cost. 

The  other  major  cost  involved  with 
the  VMS  is  that  of  transmitting  data  to 
and  from  the  vessel.  NMFS  estimates 
that  the  cost  of  vessel  position  reports 
will  range  between  $500  and  $1,000  per 
year  per  vessel  as  the  frequency  of 
position  reports  will  vary  from  one 
fishery  to  another.  Costs  associated  with 
transmitting  catch  data  and  other 
business  and  personal  data  over  vessel 
monitoring  systems  vary  from  one 
system  to  the  next  and  cannot  be 
estimated  accurately.  However,  most 
systems  impose  a  monthly  service  fee 
($7O-$80)  that  includes  a  limited 
number  of  position  reports  and 
messages.  Additional  charges  accrue 
based  on  the  number  of  messages  and 
their  length. 

NMFS  is  particularly  seeking 
comments  on  the  ability  of  vessel 
owners  to  pay  costs  associated  with  the 
purchase,  installation  and  daily 
operation  of  the  VMS.  The  issue  of  what 
costs  the  vessel  owners  or  operators  will 
be  responsible  for  and  what  costs  NMFS 
or  other  agencies  will  be  responsible  for 
will  need  to  be  more  fully  defined  when 
a  VMS  is  recommended  ka  a  particular 
fishery. 


f 
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Past  Experience  and  Anticipated 
Benefito 

In  1990.  the  NMFS  Office  of 
Enforcement  embarked  on  a  satellite- 
based  enforcement  program  that 
successfully  determined  and  monitored 
the  positions  of  as  many  as  800  high- 
seas  driftnet  fishing  vessels  from  Japan, 
South  Korea  and  Taiwan.  These 
position  data  were  accurately 
transmitted  via  satellite  to  ground 
receiving  stations,  then  to  a  processing 
center  and  finally  to  the  NMFS  Office  of 
Enforcement.  U.S.  Coast  Guard  and 
officials  from  the  vessel's  country. 
These  officials  were  responsible  for 
responding  to  and  taking  enforcement 
action  regarding  closed  area  violations. 
Additionally.  NfMFS  instituted  a  VMS 
pilot  program  on  four  longline  vessels 
fishing  off  Hawaiian  waters,  and.  in 
conjunction  with  the  U.S.  Coast  Guard, 
is  monitoring  their  positions  from  a 
FMC  in  Honolulu,  Hawaii. 

Benefits 

As  a  result  of  its  success  in  using 
VMS.  NMFS  concludes  that  the  use  of 
VMS  can: 

1.  Improve  the  efficiency  of  fisheries 
monitoring  by  identifying  potential 
violations  of  certain  fishing  regulations, 
thereby  enabling  NMFS  officials 
working  jointly  with  the  U.S.  Coast 
Guard  and  state  enforcement  agencies  to 
analyze  relevant  details  in  order  to 
deploy  vessels  and  aircraft  to  respond 
directly  to  specific  areas  and  vessels  in 

a  more  efficient  manner; 

2.  Increase  fishermen's  compliance, 
including  voluntary  comphance,  with 
quota,  time  and  area  requirements  as  a 
result  of  enhanced  communication  and 
more  effective  monitoring; 

3.  Improve  interjurisdictional 
fisheries  management  (at  the  interstate, 
state/Federal  and  international  levels) 
due  to  improved  compliance  with 
established  boundaries; 

4.  Reduce  the  paperwork  burdens 
associated  with  some  current  vessel 
reporting  requirements; 

5.  Improve  conservation  and  enhance 
ability  to  achieve  FMP  goals  and 
objectives  by  focusing  in  greater  detail 
on  time  and  area  management 
techniques; 

6.  Increase  vessel  safety  through 
special  distress  signalling  capabilities 
that  would  alert  the  U.S.  Coast  Guard 
and  other  vessels  of  an  emergency  under 
the  Global  Maritime  Distress  Safety 
System  (GMDSS); 

7.  Provide  dependable,  confidential 
two-way  communications  for  the  master 
and  crew  for  all  business  and  personal 
matters; 

8.  Provide  improved  fleet 
management  by  vessel  owners  who, 


with  VMS  data,  would  know  exactly 
where  their  vessels  are  and  the  amounts 
of  their  catches  on  a  real-time  basis; 

9.  Decrease  costs  in  fisheries  where 
observer  coverage  can  be  reduced  by 
using  a  VMS; 

10.  Enhance  reporting  of  catch  data, 
where  appropriate  by  providing  for 
real-time  compute ized  monitoring  of 
catches,  thus  potentially  reducing 
current  paperwork  burdens  associated 
with  vessel  reporting; 

11.  Enable  enforcement  officials  to 
monitor  catches  under  IFQs  or  ITQs  and 
assist  efforts  to  verify  the  accuracy  of 
catch  reports  when  the  vessel  completes 
its  offloading;  and 

12.  Enhance  NO.\A's  global  climate 
and  environmental  monitoring  activities 
by  reporting  environmental  data  via  a 
VMS. 

To  the  extent  that  the  owners  of  such 
fishing  vessels  are  wilUng  to  collect  and 
provide  environmental  data,  such  data 
would  be  delivered  to  users  through  the 
VMS  under  terms  of  contractual 
agreements  between  users  and  NOAA 
and/or  the  VMS  contractor.  Under  no 
circumstances  shall  the  providing  of 
such  data  compromise  the  security  of 
the  V'MS  or  the  confidentiality  of  data 
required  to  be  transmitted  through  the 
VMS. 

Conclusion 

The  use  of  high-technology,  satellite- 
based  VMSs  would  substantially 
increase  NMFS'  ability  to  manage 
fisheries  under  U.S.  jurisdiction  when 
integrated  with  a  comprehensive  data 
collection,  monitoring  and  enforcement 
strategy.  Systems  now  on  the  market 
either  meet  NMFS  specifications  or 
could  meet  those  specifications  with 
some  modification. 

Classification 

This  notice  is  exe.mpt  fi-om 
Administrative  Procedure  Act 
requirements  under  5  U.S.C.  553(b)(A) 
as  a  statement  of  policy  or  practice  so 
that  notice  and  comment  provisions  do 
not  apply.  However,  NMFS  specifically 
request  comments  from  interested 
parties  on  both  standards  and  costs  for 
VMS. 

This  notice  does  not  implement  or 
require  VMS.  However,  it  announces 
standards  that  will  apply  to  any  VMS 
requirement  implemented  through 
amendments  to  the  various  fishery 
management  plans.  This  notice  does  not 
contain  a  coUection-of-information 
requirement  for  purposes  of  the 
Paperwork  Reduction  Act. 

When  rules  requiring  VMS  are 
proposed,  regulatory  impact  review  will 
accompany  such  actions. 


Dated:  September  14. 1993. 
Samuel  W.  McKeen. 

Program  Management  Officer. 

(FR  Doc.  93-23120  Filed  9-21-93;  8:45  am) 

BiUJNQ  COM  3S1»-2a-M 


DEPARTMENT  OF  DEFENSE 
Offica  of  th«  Secretary 

Telecoinmunications  Service  Priority 
(JSP)  System  Oversight  Committee 

AGENCY:  National  Communications 

System. 

ACTION:  Notice  of  meeting. 


A  meeting  of  the  Telecommunications 
Service  Priority  (TSP)  System  Oversight 
Committee  will  convene  Wednesday, 
October  20,  1993.  fi-om  9  a.m.  to  4  p.m. 
The  meeting  will  be  held  at  Bellcore. 
2101  L  Street,  Northwest,  room  600, 
Washington.  District  of  Columbia  20037. 
The  agenda  is  as  follows: 

— Opening/ Administrative  Remarks 
—Review  June  4. 1993  Meeting  Summary 

and  Status  of  Actions 
—TSP  Program  Office  Update 
— TSP  Ad  Hoc  Working  Group  Repon 
—Review  of  Action  Items 
— Old  Business/New  Business 

Anyone  interested  in  attending  or 
presenting  additional  information  to  the 
Committee,  please  contact  the  National 
Communications  System  TSP  Program 
Office,  Bernard  Farrell  (703)  746-5375  or 
Susan  Flint  (703)  692-0040,  by  October  4. 
1993. 

Dated:  September  17, 1993. 
Patricia  L.  Toppings, 

Alternate  OSD  Federal  Register  Liaison 
Officer,  Department  of  Defense 
(FR  Doc.  93-23179  Filed  9-21-93;  8:45  am) 
BILUNG  CODE  5000-04-M 


Privacy  Act  of  1974;  Notice  of  an 
Addition  of  a  Record  System 

AGENCY:  Office  of  the  Secretary  of 

Defense,  DOD. 

ACTJON:  Notice  of  an  addition  of  a  record 

system. 

SUMMARY:  The  Office  of  the  Secretary  of 
Defense  proposes  to  add  one  system  of 
records  notice  to  its  inventory  of  record 
systems  subject  to  the  Privacy  Act  of 
1974  (5  U.S.C.  552a),  as  amended. 
DATES:  This  action  will  be  effective  on 
October  22. 1993.  unless  comments  are 
received  that  would  result  in  a  contrary 
determination. 

ADDRESSES:  Send  comments  to  Chief. 
Records  Management  and  Privacy  Act 
Branch,  Washington  Headquarter 
Services,  Correspondence  and 
Directives,  Records  Management 
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Division,  Room  5C315.  Pentagon, 
Washington,  IX:  20301-1155. 
FOR  FURTHER  INFORMATION  CONTACT:  Mr. 
Dan  Cragg,  OSD  Privacy  Act  Officer  at 
(703) 695-0970  or  DSN  225-0970. 
SUPPLEMENTARY  MFORMATWN:  The  Office 
of  the  Secretary  of  Defense  notices  for 
systems  of  records  subject  to  the  Privacy 
Act  of  1974.  as  amended,  (5  U.S.C.  552a) 
have  been  published  in  the  Federal 
Register  and  are  available  from  the 
address  above. 

A  new  system  report,  as  required  by 
5  U.S.C.  552a(r)  of  the  Privacy  Act  of 
1974,  (5  U.S.C.  552a).  as  amended,  was 
submitted  on  September  9, 1993,  to  the 
Committee  on  Government  Operations 
of  the  House  of  Representatives,  the 
Committee  on  Governmental  Affairs  of 
the  Senate,  and  the  Office  of 
Management  and  Budget  (OMB) 
pursuant  to  paragraph  4c  of  Appendix  I 
to  OMB  Circular  No.  A-130,  'Federal 
Agency  Responsibilities  for  Maintaining 
Records  About  Individuals,'  dated  June 
25.  1993  (58  FR  36075,  July  2, 1993), 

Dated:  September  16, 1993. 


L.M.] 

Alternate  OSD  Federal  Register  Liaison 
Officer,  Department  of  Defense. 

DUSDP  09 

SYSTEM  NAME: 

PERSEREC  E)^Tt  Violations 
Database. 

SYSTEM  LOCATKJN: 

Records  in  the  system  are  located  at 
Defense  Personnel  Security  Research 
and  Education  Center.  99  Pacific  Street. 
Building  455E,  Monterey,  CA  93940- 
2481. 

CATEGORIES  OF  INOtVIOUALS  COVERED  BY  THE 
SYSTEM: 

Individuals  who  have  been  convicted 
of  violating  U.S.  export  control  laws. 

CATEGORIES  OF  RECOROS  IN  THE  SYSTEM: 

Extracts  of  reports,  court  records, 
newspaper,  magazine,  and  other  open 
source  materials. 

AUTHORTTV  FOR  MAINTENANCE  OF  THE  SYSTEM: 
5  U.S.C.  301;  DODD  5210.79,  Defense 
Personnel  Security  Research  and 
Education  Center;  and  ASD(C3I)  July  20, 
1993  memo.  Subject:  Exemption  from 
DOD  Directive  5200.27. 

PURPOSE<S): 

To  analyze  bctors  which  may 
contribute  to  acts  of  illegal  technology 
transfer  in  violation  of  U.S.  export 
controls  and  to  assemble  a  body  of 
knowledge  useful  for  improving  security 
procedures.  This  information  will 


permit  examination  of  trends  in  illegal 
technology  transfer  since  1981  and  help 
identify  personal  and  situational 
variables  of  interest  to  poUcy  makers 
and  others  concerned  with 
counteracting  export  control  violations. 
Aggregate  statistics  will  be  reported  in 
a  technical  report.  The  report  will 
include  some  vignettes  of  the  more 
famous  cases,  using  the  individual's 
name,  based  on  material  found  in  open 
sources. 

ROUTINE  USES  OF  RECORDS  MAMTAMEO  M  THE 
SYSTEM,  WCtUOMG  CATEOORCS  OF  USERS  AND 
THE  PURPOSES  OF  SUCH  USES: 

In  addition  to  those  disclosures 
generally  permitted  under  5  U.S.C 
552a(b)  of  the  Privacy  Act,  these  records 
or  information  contained  therein  may 
specifically  be  disclosed  outside  the 
DoO  as  a  routine  use  pursuant  to  5 
U.S.C.  552a(b)(3)  as  follows: 

The  'Blanket  Routine  Uses'  set  forth  at 
the  beginning  of  OSD's  compilation  of 
systems  of  records  notices  apply  to  this 
system. 

POUCiES  AM)  PRACTKES  FOR  STORMQ, 
RETRCVINQ,  ACCESS10.  RETAINMQ,  AND 
DSPOSMQ  OF  RECORDS  IN  THE  SYSTEM: 

storage: 

Maintained  o.i  paper,  computer  and 
computer  output  products,  and  in 
microform. 

RETRiEVASIUTY: 

Records  are  retrieved  by  individxial's 
name. 

SAFEGUARDS: 

Records  are  stored  under  lock  and  key 
in  secure  containers,  and  in  a  computer 
system  with  intrusion  safeguards. 

RETENTION  AND  DISPOSAL: 

Analyses  and  research  reports  are 
permanent  and  will  be  transferred  to  the 
National  Archives  after  25  years; 
database  information  will  be  retained 
for  five  years  or  until  no  longer  needed. 

SYSTEM  MANAGER(S)  AND  ADDRESS: 

Director,  Defense  Personnel  Security 
Research  and  Education  Center,  99 
Pacific  Street,  Building  455E,  Monterey, 
CA  93940-2481. 

NOTIFICATION  PROCEDURE: 

Individuals  seeking  to  determine 
whether  this  system  of  records  contains 
information  about  themselves  should 
address  written  inquiries  to  Director, 
Defense  Personnel  Security  Research 
and  Education  Center.  99  Pacific  Street, 
Building  455E,  Monterey,  CA  93940- 
2481. 

The  inquiry  should  include  full  name. 


RECORD  ACCESS  PROCEDURES: 

Individuals  seeking  access  to  records 
about  themselves  contained  in  this 
system  of  records  should  address  a 
written  request  to  Director,  Defense 
Personnel  Sectmty  Research  and 
Education  Center,  99  Pacific  Street, 
Building  455E,  Monterey,  CA  93940- 
2481. 

The  inquiry  must  include  full  name. 

CONTESTINQ  RECORD  PROCEDURES: 

OSD  rules  for  accessing  records,  for 
contesting  contents  and  appealing 
initial  agency  determinations  are 
published  in  OSD  Administrative 
Instruction  81;  32  CFR  part  311;  or  may 
be  obtained  from  the  system  manager. 

RECORD  SOURCE  CATEGORIES: 

Justice  Department  Export  Control 
Cases  Usting,  newspaper  and  magazine 
articles  and  other  open  source 
documents. 

EXEMPTIONS  CLAIMED  FOR  THE  SYSTEM: 

None. 
[FR  Doc  93-23123  FUed  9-21-93;  8.46  am) 

■tLMQ  COOe  SOOCMM-F 


OetenM  Logistics  Agency 

Privacy  Act  of  1074;  Computar 
Matching  Program  Batwean  tha 
Department  of  the  Treasury  and  tha 
Defenaa  Manpower  Data  Canter  of  the 
Department  of  Defenae 

AGENCY:  Defense  Manpower  Data 
Center,  Defense  Logistics  Agency, 
Department  of  Defense. 
ACTION:  Proposed  computer  matching 
program  between  the  Department  of  the 
Treasury  and  the  Defense  Manpower 
Data  Center  of  the  Department  of 
Defense  (DoD). 

SUMMARY:  DMDC,  as  the  matching 
agency  under  the  Privacy  Act  of  1974. 
as  amended,  (5  U.S.C.  552a),  is  hereby 
giving  constructive  notice  in  lieu  of 
direct  notice  to  the  record  subjects  of  a 
proposed  computer  matching  program 
between  the  Department  of  the  Treasury 
and  DMDC  that  their  records  are  being 
matched  by  computer.  The  record 
subjects  are  delinquent  debtors  of  the 
Bureau  of  the  Public  Debt,  E)epartment 
of  the  Treasury,  who  are  current  or 
former  Federal  employees  or  military 
members  receiving  Federal  salary  or 
benefit  payments  and  indebted  and 
delinquent  in  their  payment  of  debts 
owed  to  the  United  States  Government 
under  certain  programs  administered  by 
the  Bureau  of  the  Public  Debt  so  as  to 
permit  the  Bureau  of  Public  Debt  to 
pursue  and  collect  the  debt  by  volimtary 
repayment  or  by  administrative  or  salary 
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offset  procedures  under  the  provisions 
of  the  Debt  Collection  Act  of  1982. 
DATES:  This  proposed  action  will 
become  effective  October  22, 1993,  and 
the  computer  matching  will  proceed 
accordingly  without  further  notice, 
unless  comments  are  received  which 
would  result  in  a  contrary 
determination  or  if  the  Office  of 
Management  and  Budget  or  Congress 
objects  thereto.  Any  public  comment 
must  be  received  before  the  effective 
date. 

ADDRESSES:  Any  interested  party  may 
submit  written  comments  to  the 
Director.  Defense  Privacy  Office,  Crystal 
Mall  4.  Room  920, 1941  Jefferson  Davis 
Highway.  Arlington.  VA  22202-4502. 
Telephone  (703)  607-2943. 
SUPPLEMENTARY  INFORMATION:  Pursuant 
to  subsection  (o)  of  the  Privacy  Act  of 
1974,  as  amended.  (5  U.S.C.  552a).  the 
Department  of  the  Treasur>-  and  DMDC 
have  concluded  an  agreement  to 
conduct  a  computer  matching  program 
between  the  agencies.  The  purpose  of 
the  match  is  to  exchange  personal  data 
between  the  agencies  for  debt  collection 
from  defaulters  of  obligations  held  by 
the  Bureau  of  Public  Debt  under  the 
Debt  Collection  Act  of  1982.  The  match 
will  yield  the  identity  and  location  of 
the  debtors  within  the  Federal 
government  so  that  the  Bureau  can 
pursue  recoupment  of  the  debt  by 
voluntary  payment  or  by  administrative 
or  salary  offset  procedures.  Computer 
matching  appeared  to  be  the  most 
efficient  and  effective  manner  to 
accomplish  this  task  with  the  least 
amount  of  intrusion  of  personal  privacy 
of  the  individuals  concerned.  It  was 
therefore  concluded  and  agreed  upon 
that  computer  matching  would  be  the 
best  and  least  obtrusive  manner  and 
choice  for  accomplishing  this 
requirement. 

A  copy  of  the  computer  matching 
agreement  between  the  Department  of 
the  Treasury  and  DMDC  is  available  to 
the  public  upon  request.  Requests 
should  be  submitted  to  the  address 
caption  above  or  to  the  Debt  Collection 
Officer.  Bureau  of  Public  Debt, 
Department  of  the  Treasury, 
Washington,  DC  20239-0001. 

Set  forth  below  is  a  public  notice  of 
the  establishment  of  the  computer 
matching  program  required  by 
paragraph  {e)(12)  of  the  Privacy  Act. 

The  matching  agreement,  as  required 
by  5  U.S.C.  552a(r)  of  the  Privacy  Act, 
and  an  advance  copy  of  this  notice  was 
submitted  on  September  9, 1993.  to  the 
Committee  on  Government  Operations 
of  the  House  of  Representatives,  the 
Committee  on  Governmental  Affairs  of 
the  Senate,  and  the  Administrator  of  the 


Office  of  Information  and  Regulatory 
Affairs,  Office  of  Management  and 
Budget  pursuant  to  paragraph  4d  of 
Appendix  I  to  0MB  Circular  No.  A-130. 
"Federal  Agency  Responsibilities  for 
Maintaining  Records  about 
Individuals,"  dated  June  25. 1993  (58 
FR  36075.  July  2.  1993).  This  matching 
program  is  subject  to  review  by  OMB 
and  Congress  and  shall  not  become 
effective  until  that  review  period  of  30 
days  has  elapsed. 

Dated.  September  16, 1993 

L.  M.  Bynum. 

Alternate  OSD  Federal  Register  Liaison 
Officer.  Department  of  Defense. 

Computer  Matching  Program  between 
the  Bureau  of  Public  D«bt,  Department 
of  the  Treasury,  and  the  Defense 
Manpower  Data  Center  of  the 
Department  of  Defense  for  Debt 
Collection 

t. 

A.  Participating  agencies:  Participants 
in  this  computer  matching  program  are 
the  Bureau  of  Public  Debt,  Department 
of  the  Treasury  and  the  Defense 
Manpower  Data  Center  (DMEXZ). 
Department  of  Defense  (DoD).  The 
Bureau  of  Public  Debt  is  the  source 
agency,  i.e..  the  agency  disclosing  the 
records  for  the  purpose  of  the  match. 
DMDC  is  the  sp  cific  recipient  or 
matching  agency^i  ?  .  the  agency  that 
actually  performs  tbe  computer 
matching. 

B.  Purpose  of  the  match:  The  purpose 
of  the  match  is  to  identify  and  locate  the 
Bureau's  deUnquent  debtors  who  are 
current  or  former  Federal  employees  or 
military  members  receiving  any  Federal 
salary  or  benefit  payments  and  indebted 
and  delinquent  in  their  repayment  of 
debts  owed  to  the  United  States 
Government  under  certain  programs 
administered  by  the  Burea  j  of  Public 
Debt  so  as  to  permit  the  Bureau  to 
pursue  and  collect  the  debt  by  voluntary 
repayments  or  by  administrative  or 
salary  offset  procedures  under  the 
provisions  of  the  Debt  Collection  Act  of 
1982.  I 

C.  Authority  for  conducting  the 
match:  The  legal  authority  for 
conducting  the  matching  program  is 
contained  in  the  Debt  Collection  Act  of 
1982  (Pub.  L.  97-365).  31  U.S.C. 
Chapter  37,  Subchapter  I  (General)  and 
Subchapter  II  (Claims  of  th  j  United 
States  Government),  31  U.S.C.  3711 
Collection  and  Compromise,  31  U.S.C. 
3716  -  3718  Administrativg  Offset,  5 
U.S.C.  5514  Installment  Deduction  for 
Indebtedness  (Salary  O&et);  10  U.S.C. 
136,  Assistant  Secretaries  cf  Defense, 
Appointment  Powers  and  Duties; 


Section  206  of  Executive  Order  11222; 
4  CFR  Ch.  n,  Federal  Claims  Collection 
Standards  (General  Accounting  Office  - 
Department  of  Justice);  5  CFR  550.1101 
-  550.1108,  Collection  by  Offset  ft-om 
Indebted  Government  Employees 
(OPM);  31  CFR  part  5,  subparts  B  and 
D  (Treasury-). 

D.  Records  to  be  matched:  The 
systems  of  records  maintained  by  the 
respective  agencies  under  the  Privacy 
Act  of  1974,  as  amended,  5  U.S.C.  552a, 
from  which  records  will  be  disclosed  for 
the  puj-pose  of  this  computer  match  are 
as  follows: 

1.  The  Bureau  of  PubHc  Debt  will  use 
the  record  systems  identified  as 
Treasury/BPD.002,  entitled  "United 
States  Savings  Type  Securities."  last 
published  in  the  Federal  Register  April 
17,  1992,  at  57  FR  14123.  Treasury/ 
BPD.003,  entitled  "United  States 
Securities  (Other  than  Savmgs  Type 
Securities)"  last  published  in  the 
Federal  Register  April  17, 1992.  at  57 
FR  14125;  and  Treasury/DO.002. 
entitled  "Treasury  Integrated 
Management  Information  System 
(TIMIS)."  last  published  in  the  Federal 
Register  April  17, 1992,  at  57  FR  13903. 

2.  DMDC  will  use  the  record  system 
identified  as  S322.ll  DMDC,  entitled 
"Federal  Creditor  Agency  Debt 
Collection  Data  Base,"  last  published  in 
the  Federal  Register  on  February  22, 
1993,  at  58  FR  10875. 

The  categories  of  records  in  the 
Treasury  record  systems  are  delinquent 
debtors.  The  categories  of  records  in  the 
DoD  system  consists  of  emplojTnent 
records  of  active  and  retired  military 
members,  including  the  Reserve  and 
Guard,  and  the  OPM  government-wide 
Federal  active  and  retired  civilian 
records.  Both  record  systems  contain  an 
appropriate  routine  use  disclosure 
provision  required  by  the  Privacy*  Act 
permitting  the  disclosure  of  the  affected 
personal  information  between  the 
Department  of  the  Treasury'  and  DoD. 
The  routine  uses  are  compatible  with 
the  purpose  for  collecting  the 
information  and  estabUshing  and 
maintaining  the  record  systems. 

E.  Description  of  computer  matching 
program:  A  magnetic  computer  tape 
provided  by  the  Bureau  will  contain 
data  elements  of  the  debtor's  name, 
SSN,  internal  account  number  and  total 
amount  owed  on  approximately  3,500 
delinquent  debtors.  The  DMDC 
computer  database  file  contains 
approximately  10  milhon  records  of 
active  duty  and  retired  military 
members,  including  the  Reserve  and  the 
Guard,  and  the  OPM  government-wide 
Federal  civiUan  records  of  current  and 
retired  Federal  employees.  DMDC  will 
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match  the  SSN  on  the  Bureau's  tape  by 
computer  against  the  DMDC  database. 
Matchine  records,  hits  based  on  SSNs, 
will  produce  data  elements  of  the 
individual's  name,  SSN.  service  or 
agency,  and  current  work  or  home 
address. 

F.  Individual  notice  and  opportunity 
to  contest:  Due  process  procedures  will 
be  provided  by  the  Bureau  to  those 
individuals  matched  (hits)  consisting  of 
the  Bureau's  verification  of  debt;  30-day 
written  notice  to  the  debtor  explaining 
the  debtor's  rights;  provision  for  debtor 
to  examine  and  copy  the  agency's 
documentation  of  the  debt;  provision  for 
debtor  to  seek  the  Bureau's  review  of  the 
debt  (or  in  the  case  of  the  salary  offset 
provision,  opportunity  for  a  hearing 
before  an  individual  who  is  not  under 
the  supervision  or  control  of  the 
agency);  and  opportunity  for  the 
individual  to  enter  into  a  wrritten 
agreement  satisfactory  to  the  Bureau  for 
repayment.  Only  when  all  of  the  steps 
have  been  taken  will  the  Bureau 
disclose,  pursuant  to  a  routine  use,  to 
effect  an  administrative  or  salary  offset 
Unless  the  individual  notifies  the 
Bureau  otherwise  within  30  days  from 
the  date  of  the  notice,  the  Bureau  will 
conclude  that  the  data  provided  to  the 
individual  is  correct  and  will  take  the 
next  necessary  action  to  recoup  the 
debt.  Failure  to  respond  to  the  notice 
will  be  construed  as  to  the  correctness 
of  the  notice  and  justification  for  taking 
Ihe  next  step  to  collect  the  debt  under 
the  law. 

G.  Inclusive  dates  of  the  matching 
program:  This  computer  matching 
program  is  subject  to  review  by  the 
Office  of  Management  and  Budget  and 
Congress.  If  no  objections  are  raised  by 
either,  and  the  mandatory-  30  day  public 
notice  period  for  comment  has  expired 
for  this  Federal  Register  notice  with  no 
significant  adverse  public  comments  in 
receipt  resulting  in  a  contrary 
determination,  then  this  computer 
matching  program  becomes  effective 
and  the  respective  agencies  may  begin 
the  exchange  of  data  30  days  after  the 
date  of  this  published  notice  at  a 
mutually  agreeable  time  and  will  be 
repeated  on  an  annual  basis,  unless 
OMB  or  the  Treasury  Department 
request  a  match  twice  a  year.  Under  no 
circumstances  shall  the  matching 
program  be  implemented  before  this  30 
day  public  notice  period  for  comment 
has  elapsed  as  this  time  period  cannot 
be  waived.  By  agreement  between  the 
Department  of  the  Treasury  and  DoD, 
the  matching  program  will  be  in  effect 
and  continue  for  18  months  with  an 
option  to  extend  for  12  additional 
months  unless  one  of  the  parties  to  the 


agreement  advises  the  other  by  written 
request  to  terminate  or  modify  the 
agreement. 

H.  Address  for  receipt  of  public 
comments  or  inquiries:  Director, 
Defense  Privacy  Office,  Crystal  Mall  4. 
Room  920.  1941  Jefferson  Davis 
Highway,  Arlington,  VA  22202-^502. 
Telephone  (703)  607-2943. 
IFR  Doc.  93-23126  Filed  09-21-93;  8:45  am) 

WUJNQCOOC  8000-04-r 


Privacy  Act  of  1974;  Notice  to  Add  a 
System  of  Records 

agency:  Defense  Logistics  Agency, 
DOD 

ACTION:  Notice  to  add  a  system  of 
records. 

SUMMARY:  The  Defense  Logistics  Agency 
proposes  to  add  a  record  system  to  its 
inventory  of  systems  of  records  notices 
subject  to  the  Privacy  Act  of  1974  (5 
U.S.C.  552a),  as  amended. 

DATES:  This  action  will  be  effective 
without  further  notice  on  October  22, 
1993,  unless  comments  are  received  that 
would  result  in  a  contrary 
determination. 

ADDRESSES:  Send  comments  to  the 
Privacy  Act  Officer,  Administrative 
Management  Branch,  Planning  and 
Resource  Management  Division,  Defense 
Logistics  Agency.  Room  5A120, 
Cameron  Station,  Alexandria,  VA 
22304-6100. 

FOR  FURTHER  INFORMATION  CONTACT:  Ms 

Susan  Salus  at  (703)  617-7583. 

SUPPLEMENTARY  INF0RMATK>N:  The 
complete  inventory  of  Defense  Logistics 
Agency  record  system  notices  subject  to 
the  Privacy  Act  of  1974  (5  U.S.C.  552a). 
as  amended,  have  been  published  in  the 
Federal  Register  and  are  available  from 
the  address  above. 

The  proposed  new  system  report,  as 
required  by  5  U.S.C.  552a{r)  of  the 
Privacy  Act  was  submitted  on 
September  9, 1993,  to  the  Committee  on 
Government  Operations  of  the  House  of 
Representatives,  the  Committee  on 
Governmental  Affairs  of  the  Senate,  and 
the  Office  of  Management  and  Budget 
(OMB)  pursuant  to  paragraph  4c  of 
Appendix  I  to  OMB  Circular  No.  A-130, 
"Federal  Agency  Responsibilities  for 
Maintaining  Records  About 
Individuals.'  dated  June  25. 1993  (58  FR 
36075.  July  2. 1993). 


Dated:  September  16, 1993. 

L.  M.  Bynum, 

Alternate  OSD  Federal  Register  Liaison 

Officer,  Department  of  Defense. 

S600.20  MMDI 
SYSTEM  NAME: 

Firefighter/Emergency  Medical 
Technician  (EMT)  Records. 

SYSTEM  location: 

Records  are  maintained  by  the  heads 
of  the  DLA  Primary  Level  Field 
Activities  (PLFAs).  Official  mailing 
addresses  are  published  as  an  appendix 
to  DLA's  compilation  of  systems  of 
records  notices. 

In  addition,  records  are  maintained  at 
DDRVV-Sharpe  Facility,  Building  135. 
PO  Box  960001,  Stockton,  CA  95296- 
0731,  and  DDRW-Tracy  Facility, 
Building  234,  PO  Box  960001,  Stockton, 
CA  95295-0731. 

CATEGOeiES  Of  INOIViDUALS  COVERED  BY  THE 

system: 

Individuals  assigned  firefighting  and 
emergency  medical  technician  duties 
within  DLA. 

CATEGORIES  OF  RECORDS  IN  THE  SYSTEM: 

The  records  contain  the  individual's 
name.  Social  Security  Number, 
education  and  training  data, 
professional  certifications,  home 
address  and  telephone  number, 
emergency  notification  data,  religion, 
and  driver's  license  number  and 
expiration  date. 

In  addition,  the  file  contains  personal 
health  information  such  as  physical 
limitations,  allergies,  medications, 
height,  weight,  blood  type,  need  for  eye 
glasses  or  contact  lenses,  tobacco  use, 
and  health  insurance  data. 

AUTMORrrV  FOR  MAINTENANCE  OF  THE  SYSTEM: 

5  U.S.C.  302(b)(1),  Delegation  of 
authority;  10  U.S.C.  136.  Assistant 
Secretaries  of  Defense;  E.O.  9397;  and 
Department  of  Defense  Instruction 
6055.6,  Department  cf  Defense  Fire 
Protection  Program. 

PURPOS£(S): 

The  file  is  used  to  in  managing  the 
DLA  fire  protection  program  and  to 
provide  data  concerning  the 
professional  qualifications,  training 
requirements,  and  health  and  readiness 
of  DLA  firefighters  and  emergency 
medical  technicians. 

File  is  also  used  for  identification  and 
emergency  notification  in  case  of 
accident  or  casualty. 


Tli 
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ROUTIME  USES  OF  RECORDS  UAINTAINEO  IN  THE 
SYSTEM,  INCLUDiNO  CATEGORIES  OF  USERS  ANO 
THE  PURPOSES  OF  SUCH  USES: 

In  addition  to  those  disclosures 
generally  permitted  under  5  U.S.C. 
552a(b)  of  the  Privacy  Act,  these  records 
or  information  contained  therein  may 
specifically  be  disclosed  outside  the 
DoD  as  a  routine  use  pursuant  to  5 
U.S.C.  552a(b)(3)  as  follows: 

To  local  fire  departments  for  training 
or  assistance  in  firefighting  operations. 

To  local  hospitals  and  mecucal 
personnel  for  emergency  treatment  in 
case  of  accident  or  casualty. 

To  Federal  and  nonfederal  schools, 
academies,  and  similar  institutions  for 
training  or  certification  purposes. 

To  the  General  Services 
Administration  and  the  U.  S. 
Departments  of  Interior  and  Agriculture 
when  responding  to  forest,  acreage,  or 
building  fires  or  emergencies  on 
Federally  owned  or  controlled  property. 

To  the  Environmental  Protection 
Agency  in  situations  involving  toxic  or 
hazardous  materials. 

To  local,  state,  and  Federal  disaster 
relief  agencies  for  mutual  aid. 

The  'Blanket  Routine  Uses'  set  forth  at 
the  beginning  of  DLA's  compilation  of 
systems  of  records  notices  apply  to  this 
record  system. 

POLICIES  ANO  PRACTICES  FOA  STORINQ. 
RETRIEVINQ,  ACCESSWQ,  RETAIMNG,  AND 
DISPOSING  OF  RECORDS  Hi  THE  SYSTEM: 

STORAGE: 

Records  are  stored  in  paper  and 
computerized  form. 

RETTVEVABIUTY: 

Records  are  retrieved  by  name.  Social 
Security  Number,  employee  number,  or 
station  number. 

SAFEGUARDS: 

Records  are  accessed  by  custodian  of 
the  records  or  by  persons  responsible  for 
servicing  the  record  system  in 
performance  of  their  official  duties. 
Records  are  stored  in  locked  cabinets  or 
rooms  and  are  controlled  by  personnel 
screening  and  computer  software. 

RETENTION  ANO  DISPOSAL: 

Data  is  maintained  in  the  system  imtil 
superseded  or  no  longer  needed. 
Records  are  destroyed  30  days  after 
termination  of  employment. 

SYSTEM  MANAGEIHS)  AND  ADDRESS: 

Heads  of  the  DDRW-Sharpe  Facility. 
Building  135,  PO  Box  960001.  Stockton. 
CA  95296-0731.  and  DDRW-Tracy 
Facility.  Building  234,  PO  Box  960001. 
Stockton,  CA  95296-0731,  and  the 
heads  of  the  DLA  Primary  Level  Field 
Activities.  Official  mailing  addresses  are 
published  as  an  appendix  to  DLA's 


compilation  of  systems  of  records 

notices. 

NOTIFICATION  PROCEDURE:   ' 

Individuals  seeking  to  determine 
whether  this  system  of  records  contains 
information  about  themselves  should 
address  viTitten  inquiries  to  the  system 
manager  of  the  particular  DLA  activity 
involved.  Official  mailing  addresses  are 
pubhshed  as  an  appendix  to  DLA's 
compilation  of  systems  of  records 
notices.  i 

RECORD  ACCESS  PROCEDURES: 

Individuals  seeking  access  to  records 
about  themselves  contained  in  this 
system  of  records  should  address 
written  inquiries  to  the  system  manager 
of  the  particular  DLA  activity  involved. 
Official  mailing  addresses  are  published 
as  an  appendix  to  DLA's  compilation  of 
systems  of  records  notices. 

CONTESTING  RECORD  PltOCE  )URES: 

DLA  rules  for  contesting  contents  and 
appealing  initial  agency  determinations 
are  contained  in  DLA  Regulation 
5400.21;  32  CFR  part  323;  or  may  be 
obtained  from  the  system  manager. 

RECORD  SOURCE  CATEGORIES: 

Information  is  provided  by  the  record 
subject,  training  and  educational 
institutions,  and  medical  personnel  and 
records. 

EXEMPTIONS  CLAIMED  FOR  THE  SYSTEM: 

None. 
(FR  Doc.  93-23125  Filed  9-21-93;  8:45  am] 
BILLING  CODE  SOOO-04-F 


DEPARTMEffT  OF  ENERGY 

Federai  Energy  Regulatory 
Commission 

[Docket  Not.  ER93-946-000.  et  al.] 

Northeast  Utilities  Service  Co.  et  al.; 
Electric  Rate,  Small  Power  Production, 
and  Interlocking  Directorate  Filings 

September  16, 1993. 

Take  notice  that  the  following  filings 
have  been  made  with  the  Commission: 

1.  Northeast  Utilities  Service  Co. 

[Docket  No.  ER93-946-000] 

Take  notice  that  on  September  13, 
1993,  Northeast  Utiities  Service 
Company  (NUSCOJ  on  behalf  of  the 
Connecticut  Light  and  Power  Company 
(CL&P),  Western  Massachusetts  Electric 
Company  (WMEC01,  and  Public  Service 
Company  of  New  Hampthire  PSNH) 
tendered  for  filing  c  letter  agreement 
that  amended  their  sales  agreement  with 
Long  Island  Lighting  Company  (LILCO). 


NUSCO  states  that  a  copy  of  this 
information  has  been  mailed  to  LILCO. 

NUSCO  requests  that  the  Commission 
waive  its  regulations  to  the  extent 
necessary. 

Comment  date:  September  30.  1993, 
in  accordance  with  Standard  Paragraph 
E  at  the  end  of  this  notice. 

2.  Portland  General  Electric  Co. 

(Docket  No.  ER93-«45-000| 

Take  notice  that  on  September  13 
1993.  Portland  General  Electric 
Company  (PGE)  tendered  for  filing  . 
1993-94  Operating  Procedures  relating 
to  service  under  the  Pacific  Northwest 
Coordination  Agreement  (PNCA). 

Copies  of  this  filing  have  been  served 
on  the  parties  to  the  PNCA. 

Comment  date:  September  30. 1993, 
in  accordance  with  Standard  Paragraph 
E  at  the  end  of  this  notice. 

3.  Philadelphia  Electric  Co. 

[Docket  No.  ER93-947-000J 

Take  notice  that  on  September  13. 
1993,  Philadelphia  Electric  Company 
(PE)  tendered  for  filing  as  an  initial  Rate 
Schedule  a  Transmission  Service 
Contract,  including  certain 
interconnection  and  maintenance 
provisions,  between  Montenay 
Montgomery  Limited  Partnership 
(MMLP)  and  PE  dated  as  of  April  28. 
1993.  The  contract  sets  forth  the  terms 
under  which  PE  will  transmit  electric 
output  from  MMLP's  generating  facility 
located  in  Plymouth  Township, 
Pennsylvania,  to  Public  Service  Electric 
and  Gas  Company  (PSE&G)  in  New 
Jersey. 

PE  requests  that  the  Commission 
allow  this  initial  Rate  Schedule  to 
become  effective  60  days  after  its  filing. 

PE  states  that  a  copy  of  this  filing  has 
been  served  by  mail  upon  MMLP,  the 
Pennsylvania  Public  Utility 
Commission,  the  New  Jersey  Board  of 
Regulatory  Commissioners,  and  PSE&G. 

Comment  date:  September  30, 1993, 
in  accordance  with  Standard  Paragraph 
Eend  of  this  notice. 

4.  Niagara  Mohawk  Power  Corp. 

[Docket  No.  ER93-944-000] 

Take  notice  that  on  September  13, 
1993.  Niagara  Mohawk  Power 
Corporation  (Niagara  Mohawk), 
tendered  for  filing  an  agreement 
between  Niagara  Mohawk  and 
Consolidated  Edison  Company  of  New 
York.  Inc.  (Con  Edison),  dated  August 
31. 1993  providing  for  certain 
transmission  services  to  each  other. 

An  effective  date  of  November  10. 
1993  is  proposed. 

Copies  of  this  filing  were  served  upon 
Con  Edison  and  the  New  York  State 
Public  Service  Commission. 
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Comment  date:  September  30. 1993, 
in  accordance  with  Standard  Paragraph 
E  at  the  end  of  this  notice. 

5.  Carolina  Power  k  Light  Co. 

IDocket  No.  ER93-94»-000) 

Take  notice  that  on  September  13, 
1993,  Carolina  Power  &  Light  Company 
tendered  for  filing  with  the  Commission 
a  contract  amendment  to  a  Rate 
Schedule  contained  in  CP&L's 
Interconnection  Agreement  with 
Yadkin.  Inc.,  dated  June  1, 1961,  as 
amended  (CP&L  Rate  Schedule  FERC 
No.  46).  This  contract  amendment  has 
been  filed  for  the  purpose  of  adding 
Service  Schedule  C-1993.  Economy 
Interchange  the  purpose  of  which  is  to 
allow  the  parties  to  participate  in 
economy  energy  transactions. 

A  copy  of  this  filing  has  been  sent  to 
the  affected  utility,  the  North  Carolina 
Utilities  Commission,  and  the  South 
Carolina  Public  Service  Commission. 

Comment  date:  September  30. 1993, 
in  accordance  with  Standard  Paragraph 
E  at  the  end  of  this  notice. 

6.  The  Cincinnati  Gas  &  Electric  Co. 

[Docket  No.  ER93-948-0001 

Take  notice  that  on  September  13, 
1993,  The  Qncinnati  Gas  and  Electric 
Company  (CG&E),  tendered  for  filing  a 
Modification  which  would  extend  the 
term  of  a  Short  Term  Agreement 
(Agreement)  with  the  City  of  Hamilton, 
OUo.  During  the  term  of  the  Agreement, 
Hamilton  may  reserve  up  to  but  not 
exceeding  30  MW  of  Service.  Service 
shall  be  either  the  provision  of  (i)  short 
term  power  and  associated  energy  to  be 
generated  by  CG&E,  or  (ii)  short  term 
point-to-point  transmission  service  for 
power  and  energy  to  be  purchased  by 
Hamilton,  from  a  specified  third-party 
source,  or  any  combination  thereof  not 
exceeding  30  MW  in  total. 

The  reason  stated  by  CG&E  for  the 
Modification  is  to  meet  the  request  and 
special  needs  of  Hamilton,  through 
December  31, 1993. 

Copies  of  the  filing  were  served  upon 
the  City  of  Hamilton,  Ohio  and  the 
Public  Utilities  Commission  of  Ohio. 

Comment  date:  September  30, 1993, 
in  accordance  with  Standard  Paragraph 
E  at  the  end  of  this  notice. 

7.  UtiliCorp  United  Inc. 

IDocket  No.  ES93-50-000] 

Take  notice  that  on  September  1, 
1993,  UtiliCorp  United  Inc.  filed  an 
application  under  §  204  of  the  Federal 
Power  Act  seeking  authorization  to 
issue  not  more  than  $400  million,  in  the 
aggregate  at  any  one  time  outstanding, 
of  unsecured  notes  and  other  evidences 
of  indebtedness  on  at  before  December 


31. 1995,  with  a  final  maturity  date  no 
later  than  December  31. 1996.  Such 
obligations  would  be  used  exclusively 
to  provide  financing  for  future  utility 
property  acquisitions  prior  to  the 
placement  of  permanent  financings. 

Comment  date:  September  30, 1993, 
in  accordance  with  Standard  Paragraph 
E  at  the  end  of  this  notice. 

8.  UtiliCorp  United  Inc. 

IDocket  No.  ES93-49-0001 

Take  notice  that  on  September  1, 
1993,  UtihCorp  United  Inc.  filed  an 
application  under  §  204  of  the  Federal 
Power  Act  seeking  authorization  to 
issue  not  more  than  $250  million,  in  the 
aggregate  at  any  one  time  outstanding, 
of  unsecured  notes  and  other  evidences 
of  indebtedness,  including  financial 
guarantees  of  subsidiaries'  or  affiliates' 
seciuities,  on  or  before  December  31, 
1995,  with  a  final  maturity  date  no  later 
than  December  31, 1996. 

Comment  date:  September  30, 1993, 
in  accordance  with  Standard  Paragraph 
E  at  the  end  of  this  notice. 

9.  PSI  Energy,  Inc. 

IDocket  No.  ER93-943-000) 

Take  notice  that  on  September  13, 
1993,  PSI  Energy,  Inc.  (PSI)  tendered  for 
filing  the  Transmission  and  Local 
Facilities  Agreement  Calendar  Year 
1992  Reconciliation.  Per  the 
Commission's  Order,  issued  April  22, 
1993,  in  Docket  No.  EL93-2-000,  this 
agreement  and  the  annual 
reconciliations  were  considered 
jurisdictional. 

PSI  notes  that  it  also  filed  a  Motion 
for  Clarification,  Alternative  Request  for 
Rehearing  and  Motion  for  Extension  of 
Time  related  to  the  April  22nd  order  in 
the  above  referenced  docket  on  May  24, 
1993.  In  addition,  PSI  made  a 
compliance  filing  on  June  7, 1993  per 
the  commission's  Order  in  the  above 
referenced  docket,  issued  April  22, 
1993. 

Copies  of  the  filing  were  served  on 
Wabash  Valley  Power  Association,  Inc., 
the  Indiana  Municipal  Power  Agency 
and  the  Indiana  Utility  Regulatory 
Conunission. 

Comment  date:  September  30, 1993, 
in  accordance  with  Standard  Paragraph 
E  at  the  end  of  this  notice. 

10.  New  York  SUte  Electric  ft  Gas  Corp. 

(Docket  No.  ER93-942-O00] 

Take  notice  that  on  September  10, 
1993,  New  York  State  Electric  &  Gas 
Corporation  (NYSEG),  tendered  for 
filing  pursuant  to  §  35.12  of  the  Federal 
Energy  Regulatory  Commission's  R\iles 
of  Practice  and  Procedure,  18  CFR 
3S.12,  as  an  initial  rate  schedule,  an 


agreement  with  Burlington  Electric 
Department  (BED).  The  agreement 
provides  for  the  sale  of  up  to  10 
megawatts  of  electric  energy  by  NYSEG 
to  BED  as  the  parties  mutually  agree. 
Service  under  this  agreement  is 
scheduled  to  commence  on  the  later  of 
September  13, 1993  or  the  day  after 
NYSEG  files  the  agreement  with  the 
Federal  Energy  Regulatory  Commission 
and  to  continue  until  November  30, 
1993.  NYSEG  has  requested  waiver  of 
the  notice  requirements  for  good  cause 
shown. 

NYSEG  served  copies  of  the  filing 
upon  the  New  York  State  Public  Service 
Commission,  the  Vermont  Public 
Service  Board  and  BED. 

Comment  date:  September  30, 1993, 
in  accordance  with  Standard  Paragraph 
E  at  the  end  of  this  notice. 

Standard  Paragraphs 

E.  Any  person  desiring  to  be  heard  or 
to  protest  said  filing  should  file  a 
motion  to  intervene  or  protest  with  the 
Federal  Energy  Regulatory  Commission, 
825  North  Capitol  Street,  NE., 
Washington,  DC  20426,  in  accordance 
with  Rules  211  and  214  of  the 
Commission's  Rules  of  Practice  and 
Procedure  (18  CFR  385.211  and 
385.214).  All  such  motions  or  protests 
should  be  filed  on  or  before  the 
comment  date.  Protests  will  be 
considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  Copies 
of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  pubUc 
inspection. 
Lois  D.  Cashell. 
Secretary. 

(PR  Doc.  93-23135  Filed  9-21-93;  8:45  am) 
BMJJNQ  COOe  STIT-OI-II 

{DoekM  Mos.  ER9»-765-000,  el  aL] 

Potomac  Edison  Co.,  ot  aL;  Electric 
Rata,  Small  Powrnr  Production,  and 
Intartocklng  DIractorata  Rllnga 

September  15, 1993. 

Take  notice  that  the  following  filings 
have  been  made  with  the  Commission: 

1.  The  Potomac  Edison  Co. 

(Docket  No.  ER93-765-000] 

Take  notice  that  on  September  13. 
1993,  tendered  for  filing  a  Supplement 
No.  2  to  proposed  Changes  in  its  FERC 
Electric  Tariff.  First  Revised  Volume  No. 
3.  This  Supplement  is  filed  to  modify 
previous  adjustments  to  the  settlement 
cost  of  service  study  and  to  effect  a  tax 
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adjustment  agreed  to  by  all  affected 
Customers.  The  proposed  effective  date 
for  Supplement  No.  2  is  September  15, 
1993. 

Copies  of  the  filing  were  served  upon 
the  jurisdictional  customers  and  state 
regulatory  commissions. 

Comment  date:  September  29, 1993, 
in  accordance  with  Standard  Paragraph 
E  at  the  end  of  this  notice. 

2.  Niagara  Mohawk  Power  Corp. 

(Docket  No.  ER93-937-0OO1 

Take  notice  that  on  September  9. 
1993,  Niagara  Mohawk  Power 
Corporation  (Niagara  Mohawk)  tendered 
for  filing  with  the  Commission  a  signed 
agreement  between  Niagara  Mohawk 
and  Vermont  Public  Power  Supply 
Authority  (VPPSA)  and  its 
representatives;  The  Town  of  Hardwick 
Electric  IDepartment,  The  Village  of 
Hyde  Park  Electric  Department,  The 
Village  of  Ludlow  Electric  Light 
Department,  The  Village  of  Stowe  Water 
&  Light  Department  and  The  Village  of 
Swanton  Electric  Department  for  sales 
of  system  capacity  and  energy. 

A  copy  of  this  fiUng  has  been  served 
upon  VPPSA  and  the  New  York  State 
Public  Service  Commission. 

Comment  date:  September  29, 1993, 
in  accordance  with  Standard  Paragraph 
E  at  the  end  of  this  notice. 

3.  The  Washington  Water  Power  Co. 

(Docket  No.  ER93-941-000J 

Take  notice  that  on  September  10, 
1993,  The  Washington  Water  Power 
Company  (WWP)  tendered  for  filing 
with  the  Federal  Energy  Regulatory 
Commission  pursuant  to  18  CFR  35.11 
amendments  io  the  Pacific  Northwest 
Coordination  Agreement.  WWP  requests 
that  the  Commission  accept  the 
amendments  for  filing,  e^ctive  as  of 
the  date  of  the  amendments. 

A  copy  of  the  filing  was  served  upon 
PubUc  Utihty  District  No.  1  of  Douglas 
County  Public  Utility  District  No.  1  of 
Douglas  County.  Public  Utility  District 
No.  2  of  Grant  County,  Public  Utility 
District  No.  1  of  Chelan  County  and  the 
Bonneville  Power  Administration. 

Comment  date:  September  29, 1993, 
in  accordance  with  Standard  Paragraph 
E  at  the  end  of  this  notice. 

4.  Midwest  Power  S3r8tem8,  Inc. 

(Docket  No.  ER93-56(>-000] 

Take  notice  that  on  September  9. 
1993.  Midwest  Power  Systems,  Inc. 
tendered  for  filing  an  amendment  in  the 
above-referenced  docket. 

Comment  date:  September  29. 1993, 
in  accordance  with  Standard  Paragraph 
E  at  the  end  of  this  notice. 


Standard  Paragraphs 

E.  Any  person  desiring  to  be  heard  or 
to  protest  said  filing  should  file  a 
motion  to  intervene  or  protest  with  the 
Federal  Energy  Regulatory  Commission, 
825  North  Capitol  Street.  NE., 
Washington.  DC  20426,  in  accordance 
with  Rules  211  and  214  of  the 
Commission's  Rules  of  Practice  and 
Procedure  (18  CFR  385.211  and 
385.214).  All  such  motions  or  protests 
should  be  filed  on  or  before  the 
comment  date.  Protests  will  be 
considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  t^ie  proceeding. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  Copies 
of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection. 
Lois  D.  Cashell. 
Secretary. 
(FR  Doc.  93-23134  Filed  9-21-93;  8:45  am] 
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Senior  Executive  Service;  Performance 
Review  Board 

agency:  U.S.  Department  of  Energy. 
ACTION:  SES  Performance  Review  Board 
Standing  Register. 

SUMMARY:  This  notice  provides  the 
Performance  Review  Board  Standing 
Register  for  the  Department  of  Energy. 
This  listing  supersedes  all  previously 
published  lists  of  PRB  members. 
EFFECTIVE  DATE:  These  appointments  are 
effective  as  of  September  30, 1993. 

Abruzzo.  Matthew  T. 
Acharya,  Sait>eswar 
Ackerly,  Lawrence  R. 
Adams,  William  D. 
Adler,  Ira  M. 
Aiishie,  Stephen  A. 
Alessi,  Victor  E. 
Allen,  Grover  L. 
Amick,  Richard  C 
Andersen,  Arthur  T. 
Anderson.  Phyllis  L 
Annan,  Robert  H. 
Anttonen,  John  H. 
Aquilina,  Nick  Q 
Baca,  Frank  A. 
Bacher,  Stephen  Eugene 
Baker.  Kenneth  E. 
Bamberger,  Craig  S. 
Barber,  Robert  W. 
Barker,  Jr.,  William  L 
Barrett,  Lake  H. 
Barrow,  Raymond  S. 
Bartholomew,  John  W. 
Bartley.  William  C 
Baublitz.  John  E. 
Bean,  Earl  W. 
Bethtel,  Thomas  F. 
Beckett  Thomas  R 
Beckner,  Everet  H. 


Beecy.  Davtd  J. 
Bell,  George  E. 
Bellows,  Jerry  L- 
Benedict.  George  W 
Bennett,  John  W. 
Bergholz,  Jr..  Warren  E. 
Bernard,  Peter  A. 
Berniklau,  Vladimir  V. 
Bernsdorf,  William  B. 
Berube,  Ra>'mond  P. 
Bickel,  James  E. 
Bielan,  Douglas  J. 
Bingham,  Carleton  D. 
Bishop,  Yvonne  M. 
Bixby,  Willis  W. 
Black,  Richard  L. 
Blackwood,  Edward  B. 
Borgstrom,  Carol  M. 
Borgstrom.  Howard  G. 
Bowman.  Gerald  C. 
Boyd,  Gerald  G. 
Bradley,  Jr..  Theron  M. 
Bresee,  James  C. 
Breznay.  George 
Bnce.  James  F 
Brodman.  John  R 
Brogan,  John  J. 
Brolin,  Edson  C 
Brown.  Frederick  R. 
Brown,  Jr.,  Charles  H. 
Brown,  Richard  W. 
Brush,  Peter  N. 
Byrant,  McKinley  E. 
Buffum,  EUzabetb 
Bums,  Jr.,  Thomas  F. 
Canter,  Howard  R. 
Carabetta,  Ralph  A. 
Cardinali,  Henry  A. 
Carey,  Jr.,  Edwin  F. 
Carlson,  Lynda  T. 
Caruso,  Guy  F. 
Chapman,  Naomi  R. 
Chappell,  Gerald  F. 
Chaput,  Ernest  S. 
Chemock,  Warren  P. 
Christensen,  William  J. 
Christopher,  Robert  K. 
Chun,  Sun  W. 
Church,  Bruce  W. 
Cipriano,  Joseph  R. 
Claflin,  Alan  B. 
Clagett,WiUiamH.,IV 
Qark,  Charles  F. 
Qark,  John  R. 
Qausen,  Max  Jon 
Cole,  George  F.,  in 
Coleman,  Howard  S. 
Coleman,  James  S. 
Combs,  Marshall  O. 
Cone,  Ronald  E. 
Conley,  Michael  W. 
Constant,  Richard  E. 
Cook,  John  S. 
Comwell,  Thomas  P. 
Costello,  William  J. 
Cote,  Joel  S. 
Cowan,  Stephen  P. 
Crandall,  David  H. 
Crawford,  Timothy  S. 
Crowe.  Richard  C 
Croxton,  Charles  L. 
Culp>epper,  James  W. 
Cumesty,  Edward  G. 
Curtis,  David  I. 
Curtis.  James  H. 
Cygeloun,  Andre  L 
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Dagostino,  Thomas  S 
Davies,  James  D. 
Davies,  Nelia  A 
Davis,  James  T. 
Decker,  James  F. 
DeGrasse,  Jr  ,  Robert  W. 
Dehanas,  Thomas  W. 
Demaire,  Judith  M. 
Dennison.  William  ]. 
Der,  Victor  K. 
Dials,  George  E. 
Diaz.  Jr.,  Romulo  L. 
Diebold,  Robert  |. 
Dienes,  Nicholas  S. 
Difiglio.  Carmen 
Dirks,  Timothy  M 
Divone,  Louis  V. 
Doherty,  Donald  P. 
Domagala,  Martin  J. 
Dorsey.  William  A. 
Dreyfus,  Daniel  A. 
Duman,  Denis  D. 
Edmondson,  John  J. 
Egli,  Richard 
Engel.  Walter  P. 
Eppelmann,  Andrew  D^ 
Erb,  Donald  E. 
Esvelt,  Terence  G. 
Evans.  Thomas  W. 
Fausett.  Stephen  A. 
Feibus.  Howard 
Feider,  James  C 
Fiore,  James  J 
Fiori,  Mario  P 
Fitzgerald,  Jr.,  Joseph  E 
Fleming,  Gene  K 
Ford,  James  L 
Ford,  John  A 
Forrister,  Derrick  L. 
Forsythe,  Larr>'  A 
Foster.  Thomas  L 
Frank,  Clyde  William 
Franklin,  John  R 
Frei,  Mark  W 
Friedman,  Gregory  H 
Frye,  Keith  N 
Furiga,  Richard  D 
Fygi,  Eric  J 
Gaddis,  Carl  K 
Carson,  Henry  K 
Gauldin,  Michael 
Gebus,  George  R 
Geidl,  John  C 
Geisbush,  Jon  C 
Gertz,  Carl  P 
Gibbs,  Garry  W 
Gibson.  Jr..  William  C 
Gicale.  Jr.,  Louis  J. 
Gilbert,  Francis  C 
Gilbertson.  Mark  A. 
Goldenberg,  Neal 
Goldenberg,  Ralph  D 
Goldman,  David  Tobias 
Goldsmith,  Robert 
GoUomp,  Lawrence  A 
Graham,  A.  Diane 
Greeves,  Robert  E 
Greiner,  Lloyd  M. 
Grewis,  Eugene  G 
Griffith,  Jerry  D 
Gruenspecht,  Howard  K 
Guidice,  Carl  W 
Guidice,  Stephen ) 
Guyer,  Arthur  E 
Habermaa,  hJortoa 
Hacskaylo.  Michael  S. 


Hahn,  Richard  D 
Hale,  Douglas  R 
HaH,  James  C 
Halsted.Jr,  Charles  G 
Hmmt  Jr,  David  L 
HamricJoaP 
Hanessian,  Soupbd 
Hanson.  Ronald  D 
Hardin.  Michael  G 
Hardy.  Randall  W. 
Harris,  Jessie  J 
Hartman,  James  K 
Harvey,  Gordon  W 
Haspel,  Abraham  E. 
Hawkins,  Francis  C 
Haymond,  George  R 
Heath.  Charies  C 
Heenan,  Thomas  F 
Heffeman,  James  H 
Henderson,  Lynwood  H 
Hendrie,  David  L 
Hensley,  Jr.,  Willie  P 
Hess.  Wibnol  N. 
Hausser,  Roger  K 
Hickey,  Sue  F 
Hickok,  Steven  G 
Hine,  Thomas  A. 
Hirahara.  James  S 
Hoftoan,  Allan  R 
Hogan,  Danny  A 
Hopkins,  T.  ]. 
Howell,  Jerry  C 
Huat.ArknE 
Hunter,  John  R 
Hunter,  Ray  A 
Hutzler.  Mary  Jean 
lanaiello,  LiMiis  C 
Inge,  Jr.,  Edwin  F 
lolow.  Kush  O 
Isaacs,  Thomas  H. 
Jaffe,  Harold 
Jamison.  Warrao  L 
Jewett,  David  S 
Jicha,  Jr.,  John) 
Johnson,  Mihon  0 
Johnson,  Owen  B 
Johnston,  Marc 
Jones,  C.  Rick 
Jones,  David  A 
Jones,  James  L 
Jordy,  George  Y 
Joseph,  Antionette  Grayso 
Juckett,  Donald  A. 
Karol,  Michael  S 
Kaspar,  Paul  W. 
Katz,  Maurice  J 
Keating,  John  J 
Keheley,  Wayne  E 
Keliher,  John  G 
Kennedy,  John  P 
Kessler.  Roland  R 
Kight.  Gene  H 
Kilgore,  Webster  C 
Kilpatrick,  Michael  A. 
Kingsbury,  Robert  L 
Klein,  Keith  A 
Knuth,  Donald  F. 
Koontz.  Max  A 
Krenz.  Dennis  L 
Kuznick,  Susan  Klein 
Lagrone,  Joe  B 
Landers,  James  C 
Lane,  Anthony  R 
Lanes,  Stephen  J 
Langan.  WUliam  T 
Langenfeld.  Cherri ). 


Larson.  |^.,  Vkatar  R 
Lai^MW.  Kniit  O. 
Lavin,  Ann  W. 
Leclaire,  David  B 
Lee.  Wayne  R 
Lewis,  Jr..  Howard  E 
Lewis,  Lenora  } 
Lewis,  Roger  A. 
Lien.  Staphea  CT. 
Li^taer.  Ralph  G 
Lique,  E  Diane  W 
Little,  Leo  E 
Longton,  Josepli  N 
Loose,  Ronald  R 
Lorenz,  Milton  C 
Lowe.  Owes  W. 
Lynch.OliverD.  T.  Jr. 
Lytle.  Jill  Ellman 
M^gruder,  James  K 
Maher,  Josefth  R 
Mangeno.  James  ] 
Mann,  Sally  A 
Mann.  Thomas  O 
Maoniag,  William  F 
Marcheae.  Axxfacw  R. 
Marianelli,  Robert  S 
Marlay,  Robert  C 
Maroldo,  James  H 
Marquess,  Paul  T 
Marquez,  Richard  A 
Martin,  Charies  F 
Mason,  Charles  C 
Maapia.  Gary  T 
Maxey,  Kennetli  G. 
May  hew,  Delmar  D 
McCaUum.  Edward  J 
McAllister,  Jr.,  John  A. 
McCanuaon,  Helen  M 
McCoy,  Frank  R.  HI 
McFadden.  Jr.,  Geoi;ge  L 
McGoff,  David  J 
Mclntyre,  Donald  D 
Michelsen.  Stephen  J 
Miller,  Qareace  L 
Millhone,  John  P 
Milner.  Ronald  A 
Miranda,  Leonel  V. 
Misso,  Paul  M. 
Mock,  John  E 
Moore.  Kenneth  G 
Monis,  Marcia  L 
Moumigban,  Stephen  D 
Mravca,  Andrew  E 
Murphy,  Robert  E 
Nealy,  Carson  L. 
Neilsen,  Rnn  K 
Nelson.  David  B 
Nelson.  Jr..  Robert  M 
Nelsoa,  Rodney  R 
Nettles.  Jr.  Jokn  J. 
Newhouse.  Alan  R 
Newman,  David  G 
Nichoh,  Clayton  R 
Nicks.  James  R 
Nolan,  Elizabeth  A. 
Nulton,  John  D 
O'Brien,  Jr.,  Robert  A 
O'Fallon.  John  R 
Oliver,  Lawrence  R 
Olson,  Gary  C 
Fames,  SaaioRl  J. 
PaMaas,  Afiaddaa  A. 
Pattersmi,  II,  John  R 
Patta«.GIodaS 
Pauola.AMaIL 
Peanaaa.  Jr.,  Donald  W 
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Pelletier,  Raymond 
Perin,  Stephen  G 
Peters.  Franklin  G 
Petersen,  Jinunie 
Pettengill,  Hairy  J 
Pettis,  Lawrence  A 
Pitrolo,  Augustine  A 
Plaisance,  Jr.,  Paul  | 
Podonsky,  Glenn  S 
Pollock.  lU.  Walter  E. 
Powers.  James  G. 
Price.  Jr..  Robert  S 
Pride,  E  Eugene 
Prudom,  Gerald  H. 
Przybylek,  Charles  S 
Pye,  David  B 
Rabben,  Robert  G 
Rader.  Robert  G 
Raiken,  Howard  H 
Ramey,  Prince  M 
Reddick.  William  C 
Redenius,  Richard  D. 
Reicher,  Dan  W. 
Raid,  James  E 
Repke,  Wol^ng  C 
Resendez,  Igaacio 
Rhoades.  Daniel  R 
Richardson,  Steven  D. 
Riggs,  John  A. 
Roberts.  Michael 
Robertson,  John  S 
Rock.  Bernard  J 
Rodeheaver,  Thomas  N 
Rodekohr,  Mark  E 
Rollow.  Thomas  A 
Rooney,  John  M 
Rosen,  Sol 

Rosenzweig.  Richard 
Rosselli,  Robert  M 
Rousso.  Samuel  NMI 
Rozzi,  Dolores  L 
Rudins,  George 
Rudolph.  John  E 
Rudy,  Gregory  P. 
Rumsey.  Terry  Comwell 
Sabre,  Randolph  E 
Salm,  Philip  E 
Saltzman,  Jerome  D. 
Salvador,  Louis  A 
Samber,  Martin 
San  Martin,  Robert  L 
Scarborough,  Muriel  L 
Scheetz,  Karl  G 
Schmitt,  Carl  H 
Schmitt,  Eugene  C 
Schmitt,  William  A 
Schmoker,  Daniel  N 
Schnapp.  Robert 
Schneider,  Sandra  L 
Schueler,  Jr.,  Domer  T 
Scott,  David  G 
Scott,  Randal 
Season,  Jr.,  Harry  T 
Sewell,  Philip  G 
Shafer,  John  M 
Shelor,  Dwi^t  E 
Shirley,  Sr.,  John  W 
Siebert,  Jr.,  Arlie  B 
Siegel.  Jack  S 
Sienkiewicz,  Jr.  E  W 
Silverman,  Mark  N. 
Simon,  Robert  M. 
Simpson,  Charles  Kyle 
Singer,  Marvin  I 
Sitzer,  Scott  B 
Sjoblom.  Glen  L. 


S)ostrom,  Leonard  C 
Smedley.  Elizabeth  E 
Smith,  David  A 
Smith,  Linda  M 
Smithwick,  Grover  A 
Sohinki.  Stephen  M. 
Spence,  David  R 
Spigal,  Harvard  P 
Stadler.  Silas  D. 
Stagliano.  Vito  A 
Stallman,  Robert  M 
Stark,  Richard  M 
Stello,  Jr..  Victor 
Stephens,  Richard  E 
Stevenson,  F  Dee 
Stewart.  John  B 
Stewart,  Jr.,  Frank  M 
Stewart.  Jr..  Jake  W. 
Stone,  Philip  M 
Stout,  James  A 
Strakey,  Jr  Joseph  P 
Streb,  Alan  J 
Stumbaugh.  David  C 
Sulak,  Stanley  R 
Swink.  Denise  F 
Sye,  Linda  G. 
Taboas,  Anibal  L 
Taillie,  Dennis  K 
Taimi.  Kathleen  L 
Tavares,  Antonio  F. 
Teclaw,  Charles  E. 
Tedrow.  Richard  T 
Thomas,  Iran  L 
Thompson.  Jerry  F 
Tiemey,  Charles  R 
Tillman,  Luther  J 
Torkos,  Thomas  M 
Tseng,  John  C 
Tucker,  William  E 
Turi,  James  A 
Turner,  James  M 
Tuttle,  in.  Edward  H 
Twining.  Bruce  G 
Upchurch,  Tony  Coleman 
Uthus.  Douglas  B 
Vaeth.  Terry  A 
Vagts.  Kenneth  A 
Voelker,  Gary  E 
Volpe,  Frederick  J 
Wagenhoffer,  Thomas  V 
Wagoner.  John  D 
Walsh,  Jeremiah  E  Jr 
Walsh.  Robert  J 
Walter,  Donald  K 
Walton.  Howard  L 
Wamick.  Walter  L 
Weiner.  Lawrence  A. 
Westerbeck.  Gerald  W 
White,  James  K 
Whiteman,  Albert  E 
Whitfield.  Roger  P 
Wieber.  Paul  R 
Wieker.  Thomas  L 
Wilcynski.  John  M 
Wilken.  Daniel  H. 
Williams.  Edward  R 
Williams.  Mark  H. 
Williamson,  Richard  H 
Willis,  John  W 
Wihnot.  Edwin  L 
Wilson.  John  S 
Wisenbaker.  Jr.,  William 
Witherill,  Vem  F 
Wood.  Robert  W 
Wooley.  John  C 


Issued  in  Washington,  D.C. 
Linda  G.  Sye, 

Acting  Assistant  Secretary  for  Human 

Resources  and  Administration. 

|FR  Doc  93-23240  Filed  »-21-93;  8:45  am) 
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Federal  Energy  Regulatory 
Commisak>n 

[DockM  No.  RP9»-«-000] 

Arkia  Energy  Resourcea,  A  Division  of 
Arkia,  Inc.;  Informal  Settlement 
Conference 

September  16, 1993. 

Take  notice  that  an  informal 
settlement  conference  will  be  convened 
in  this  proceeding  on  September  22. 
1993,  at  1  p.m.,  at  the  offices  of  the 
Federal  Energy  Regulatory  Commission. 
810  First  Street  NE.,  Washington,  DC. 
for  the  purpose  of  exploring  the  possible 
settlement  of  the  issues  in  this 
proceeding. 

Any  party,  as  defined  by  18  CFR 
385.102(c),  or  any  participant,  as 
defined  by  18  CFR  385.102(b),  is  invited 
to  attend.  Persons  wishing  to  become  a 
party  must  move  to  intervene  and 
receive  intervener  status  pursuant  to  the 
Commission's  regulations  (18  CFR 
385.214). 

For  additional  information,  contact 
Arnold  H.  Meltz  (202)  208-2161  or 
Russell  B.  Mamone  at  (202)  208-0744. 
Lois  D.  Cashell. 
Secretary 
IFR  Doc.  93-23133  Filed  9-21-93:  845  ami 

BILUNG  CODE  «717-01-H 


(Docket  No.  CP93-71 9-000] 

El  Paso  Natural  Gas  Co.;  Application 

September  16. 1993. 

Take  notice  that  on  September  13, 
1993,  El  Paso  Natural  Gas  Company  (El 
Paso).  P.O.  Box  1492,  El  Paso,  Texas 
79978,  filed  in  Docket  No.  CP93-719- 
000  an  application  pursuant  to  Section 
7(b)  of  the  Natural  Gas  Act  for 
permission  and  approval  to  abandon 
five  injection/withdrawal  well  and  the 
associated  well-tie  pipe  at  the 
Washington  Ranch  Storage  Facility  in 
Eddy  County,  New  Mexico,  all  as  more 
fully  set  forth  in  the  application  on  file 
with  the  Commission  and  open  to 
public  inspection. 

El  Paso  states  that  the  storage  facility 
has  been  in  operation  since  1982.  The 
subject  wells  pose  future  operational 
difficulties  including  groundwater 
contamination,  minimal  injection/ 
withdrawal  capabihty,  and  excessive 
water  production.  El  Paso  proposes  to 
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plug  and  permaxMfUly  abandon  the  W.I. 
Federal  Nos.  6.  8. 12,  and  18  Welb.  El 
Paso  states  that  it  informed  the 
Commission  by  letter  on  July  9. 1993, 
that  it  plugged  the  W.l.  Federal  Well  No. 
2  to  prevent  serious  damage.  The 
abandonment  of  the  five  wells  will  yield 
a  reduction  of  only  7  MMcf/d  in 
deliverability  from  the  storage  Cadiity. 
The  capacity  of  the  facility  to  withdraw 
at  an  inventory  level  of  31  Bcf  is  about 
210  MMcf/d.  The  loss  of  7  MMcf/d 
would  Dot  affect  £1  Paso's  operatknt.  It 
is  asserted  that  the  cost  to  rework  tba 
five  wells  is  about  $690,000  waus 
$150,000  which  is  the  cost  to  plug  and 
abandon  the  subject  wells. 

Any  person  desiring  to  be  heard  or  to 
make  any  protest  with  reference  to  said 
application  should  on  or  before  October 
7, 1993.  file  with  the  Federal  Energy 
Regulatory  Commission.  Washington, 
DC  20426,  a  motioD  to  intervene  or  a 
protest  in  accordance  with  the 
requirements  of  the  Commission's  Rules 
of  Practice  and  Procedure  (18  CFR 
385.214  or  385.211)  and  the  R^ulatioBS 
under  the  Natural  Gas  Act  (18  CFR 
157.10).  All  protests  filed  with  the 
Commission  will  be  considered  by  it  in 
determining  the  appropriate  action  to  be 
taken  but  will  not  serve  to  make  the 
protestants  parties  to  the  proceeding. 
Any  person  wishing  to  become  a  party 
to  a  proceeding  or  to  participate  as  a 
party  in  any  haaring  therein  must  file  a 
motion  to  intervene  in  accordaace  with 
the  Commission's  Rules. 

Take  fiirthar  notice  that,  pursuant  to 
the  authority  contained  in  and  subject  to 
the  jurisdiction  conferred  upon  the 
Federal  Energy  Regulatory  Commission 
by  Sections  7  and  IS  of  the  Natural  Gas 
Act  and  the  Commission's  Rules  of 
Practice  and  Procedure,  a  hearing  will 
be  held  without  further  notice  before  the 
Commission  or  its  designee  on  this 
application  if  no  motion  to  intervene  is 
filed  within  the  time  required  herein,  if 
the  Coounission  on  its  own  review  of 
the  matter  finds  that  permission  and 
approval  for  the  proposed  abandoDment 
are  required  by  the  public  convenience 
and  necessity.  If  a  motion  for  leave  to 
intervene  is  timely  filed,  of  if  the 
Commission  on  its  own  motion  beheves 
that  a  formal  hearing  is  required,  hnlher 
notice  of  such  hearing  will  be  duly 
given. 

Under  the  procedure  herein  provided 
for.  unless  otherwise  advised,  it  will  be 
unnecessary  for  £1  Paso  to  appear  or  be 
represented  at  the  hearing. 
Lois  D.  CwkaU. 
Secretary. 

(FR  Doc  93-Z3186  PVed  9-t\-m.  8:45  vo] 
ooManT-et-M 


[Docket  No.  CP93-703-000| 

K  N  Interstate  Transmission  Co.; 
Request  Under  Blanicet  Authortzatton 

September  16. 1993. 

Take  notice  that  on  September  9. 
1993,  K  N  Interstate  Gas  Transmission 
Company  (KNl).  P.O.  Box  281304 
Lakevood  Colorado  80228,  filed  in 
Docket  No.  CP93-703-OOO  a  request 
pursuant  to  §  157.205  of  the 
Commission's  Regulations  under  the 
Natural  Gas  Act  (18  CFR  157.205)  for 
authorization  to  install  and  operate  a 
new  delivery  tap,  under  KNI's  blanket 
certificate  issued  in  Docket  No.  CP83- 
140-000  pursuant  to  section  7  of  the 
Natural  Gas  Act,  all  as  more  fully  set 
forth  in  the  request  which  is  oo  file  with 
the  Conmiission  and  open  to  pi^lic 
inspection. 

ii^  states  that  the  proposed  delivery 
point  would  be  located  on  KNI's  main 
transmission  system  in  Holt  County, 
Nebraska  and  would  facilitate  the 
delivery  of  natural  gas  to  K  N  for 
distribution  to  new  direct  retail 
customers. 

KNI  states  further  that  the  design 
capacity  of  the  proposed  point  would  be 
12,000  Mcf  per  day  and  the  estiemted 
cost  of  construction  is  $500.00. 

Any  person  or  the  Commissioa's  staff 
may,  within  45  days  after  issuance  of 
the  instant  notice  by  the  Cammissioa. 
file  pursuant  to  rule  214  of  the 
Commission's  Procedural  Rules  (18  CFR 
385.214)  a  motion  to  intervene  or  notice 
of  intervention  and  pursuant  to 
§  157.205  of  the  Regulations  under  the 
Natural  Gas  Act  (18  CFR  157.205)  a 
protest  to  the  request.  If  no  protest  is 
filed  within  the  time  allowed  therefor, 
the  proposed  activity  shall  be  deemed  to 
be  authorized  effective  the  day  after  the 
time  allowed  for  filing  a  protest.  If  a 
protest  is  filed  and  not  withdrawn 
within  30  days  after  the  time  allowed 
for  filing  a  protest,  the  instant  request 
shall  be  treated  as  an  application  for 
authorization  pursuant  to  section  7  of 
the  Natural  Gas  Act. 
Lois  D.  Caahell. 
Secretary. 

[FR  Doc.  93-23132  Filed  9-21-93; «:«  am] 
BtujNO  cooe  eri7-oi-M 

[Docltet  No.  CP93-71 7-000] 

Tennessee  Gas  Pipeline  Co.;  Oequeat 
Under  Blanliet  Authorization 

September  16, 1993. 

Take  notice  that  on  September  13, 
1993.  Tennessee  Gas  Pipeline  Company 
(Tennessee).  P.O.  Box  2511,  Houston. 
Texas  77252,  filed  in  Docket  Na  CP93- 
717-000  a  request  pursuant  to  §  157.205 


and  157.212  of  the  Commission's 
Regulations  under  the  Natural  Gas  Act 
(18  CFR  157.205  and  157.212)  for 
authorization  to  install  and  operate  a 
delivery  point  in  Plaquemines  Parish. 
Louisiana,  on  an  existing  right-of-way. 
under  Tennessee's  blanket  certificate 
issued  in  Docket  No.  CP82-4 13-000 
pursuant  to  Section  7  of  the  Natural  Gas 
Act.  all  as  more  fully  set  forth  in  the 
request  that  is  on  file  with  the 
Commission  and  open  to  public 
inspection. 

Tennessee  is  proposing  to  construct. 
operate,  and  maintain  a  two-inch  tie-in 
assembly  in  Plaquemines  Pariah. 
Louisiana,  to  function  as  a  delivery 
point  to  Vantage  Point  Operating 
Company  (Vantage  Point).  II  is  Stated 
that  Tennessee  entered  into  a  gas 
transportation  agreement  with 
Tenngasco  Corporation  (Tenn^wco).  a 
producer,  pursuant  to  Tennessee's 
blanket  authority  in  Docket  No.  CP87- 
115.  It  is  further  stated  that  the 
transportation  agreement  obligated 
Teimessee  to  deliver  up  to  500  Dt  of 
natural  gas  per  day,  on  an  intemiptible 
basis,  under  Tennessee's  Rate  Schedule 
IT  to  Vantage  Point  for  gas  lift  intrposes. 

The  proposal  states  the  Vantage  Point 
will  install,  operate  and  maintain  the 
interconnecting  piping  and 
measurement  facilities.  Tennessee 
estimates  that  its  construction  cost  for 
its  portion  of  this  project  to  be  $3,M3, 
which  Tennessee  states  will  be 
reimbursed  by  Vantage  Point. 

Any  person  or  the  Commiasion's  staff 
may,  within  45  days  after  issuance  of 
the  instant  notice  by  the  Commission.   " 

file  pursuant  to  Rule  214  of  the        

Commission's  Procedural  Rules  (18  CFR 
385.214)  a  motion  to  intervene  or  notice 
of  intervention  and  pursuant  to 
§  157.205  of  the  Regulations  under  the 
Natural  Gas  Act  (18  CFR  157.205)  a 
protest  to  the  request.  If  no  protest  is 
filed  within  the  time  allowed  therefore, 
the  proposed  activity  thaH  be  deemed  to 
be  authorized  effective  the  day  after  the 
time  allowed  for  filing  a  protest  If  a 
protest  is  filed  and  not  withdrawn 
within  30  days  after  the  time  allowed 
for  filing  a  protest,  the  instant  request 
shall  be  treated  as  an  application  for 
authorization  pursuant  to  Section  7  of 
the  Natural  Gas  Act. 
Lois  O.  Cashell. 
Secretary. 

[FR  Doc.  93-23165  Filed  »-21-e3;  BAi  asal 
aauNO  cooe  fnT-oi-« 
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[Dockat  No.  FA92-3-0011 
Western  Resources;  niing 

September  15, 1993. 

Take  notice  that  on  February  11. 1993. 
Western  Resources  tendered  for  filing  its 
compliance  filing  in  the  above- 
referenced  docket. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion 
to  intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission.  825 
North  Capitol  Street,  NE.,  Washington, 
DC  20426.  in  accordance  with  Rules  211 
and  214  of  the  Commission's  Rules  of 
Practice  and  Procedure  (18  CFR  385.211 
and  18  CFR  385.214).  All  such  moUons 
or  protests  should  be  filed  on  or  before 
September  28, 1993.  Protests  will  be 
considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  Copies 
of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection. 
Lois  D.  Caahell, 
Secretary. 

[PR  Doc.  93-23131  Filed  9-21-93;  8:45  am] 
BIUMQ  COM  tnr-oi-M 


Office  of  Fossil  Energy 

[FE  Doclwt  No.  93-S9-NQ] 

Bonus  Gas  Processors,  lr>c.;  Order 
Granting  Blanket  Autt>orfzation  To 
import  and  Export  Natural  Gas  From 
and  to  Canada 

AGENCY:  Office  of  Fossil  Energy,  DOE. 
ACTION:  Notice  of  order. 

SUMMARY:  The  Office  of  Fossil  Energy  of 
the  Department  of  Energy  gives  notice 
that  it  has  issued  an  order  granting 
Bonus  Gas  Processors,  Inc.  authorization 
to  import  up  to  220  Bcf  and  to  export 
up  to  220  Bcf  of  natural  gas  from  and 
to  Canada  over  a  two-year  term 
begiiuiing  on  the  date  of  the  first 
delivery  of  either  imports  or  exports. 

This  order  is  available  for  inspection 
and  copying  in  the  Office  of  Fuels 
Programs  docket  room,  3F-056. 
Forrestal  Building.  1000  Independence 
Avenue,  SW.,  Washington,  DC  20585, 
(202)  586-9478.  The  docket  room  is 
open  between  the  hours  of  8  a.m.  and 
4:30  p.m..  Monday  through  Friday, 
except  Federal  holidays. 


Issued  in  Washington.  DC.  September  7. 
1993. 

Qifford  P.  Tomaszewski. 

Director.  Office  of  Natural  Gas,  Office  of  Fuels 
Programs,  Office  of  Fossil  Energy. 
[PR  Doc.  93-23239  Filed  9-21-93;  8:45  am] 
BIUMG  COOE  (ISO-OI-M 


ENVIRONMENTAL  PROTECTION 
AGENCY 

[FRL-4733-9] 

Workshop  on  Benchmark  Dose 
Methodology 

AGENCY:  Environmental  Protection 

Agency. 

ACTION:  Notice  of  public  meeting. 

SUMMARY:  The  U.S.  Environmental 
Protection  Agency  (EPA),  under  a 
cooperative  agreement  with  the 
International  Life  Sciences  Institute/ 
Risk  Science  Institute  (ILSI/RSI),  and  in 
conjunction  with  the  American 
Industrial  Health  Council  (AIHC).  is 
holding  a  Workshop  on  Benchmark 
Dose  Methodology. 
DATES:  The  workshop  will  be  held 
September  28-30. 1993,  and  will  begin 
at  8:30  a.m.  on  Tuesday.  September  28. 
and  will  recess  at  approximately  3  p.m., 
Thursday,  September  30. 
ADDRESSES:  The  ILSIyHSI.  under  a 
cooperative  agreement  with  EPA.  has 
organized  and  is  providing  logistical 
support  for  the  workshop.  The 
workshop  will  be  held  at  the  HoUday 
Inn/Fair  Oaks,  11787  Lee- Jackson 
Highway,  Fairfax,  Virginia  22033. 
Members  of  the  public  may  attend  as 
observers,  however,  space  is  limited. 
Meml>ers  of  the  pubhc  wishing  to 
register  to  attend  the  meeting  may 
phone  Diane  Dalisera  at  ILSI/RSI  at 
202-659-3306  between  9  a.m.  and  4 
p.m.  Eastern  Daylight  Time.  Observers 
will  be  given  an  opportunity  to  make 
brief  orad  comments  during  the 
workshop.  Members  of  the  public  may 
also  submit  written  comments  and  other 
materials  relevant  to  the  topic  to:  Dr. 
Hugh  Spitzer,  ILSI/Risk  Science 
Listitute,  1126  Sixteenth  Street,  NW., 
Washington.  DC  20036;  facsimile  202- 
659-8654.  Copies  of  written  comments 
will  be  available  at  the  meeting  site. 
FOR  FURTHER  MFORMATION  CONTACT:  Dr. 
Carole  Kimmel,  Human  Health 
Assessment  Group.  Office  of  Health  and 
Environmental  Assessment  (RD-689). 
U.S.  Environmental  Protection  Agency, 
401  M  Street.  SW  ,  Washington.  DC 
20460;  telephone  202-260-7331; 
facsimile  202-260-8719. 
SUPPLEMENTARY  INFORMATION:  The  EPA 
currently  derives  refisrence  doses  (RfDs) 


and  reference  concentrations  (RfCs)  for 
non-cancer  endpoints  on  the 
assumption  that  there  exists  a  threshold 
for  adverse  non-cancer  health  effects. 
Generally,  the  method  applies 
uncertainty  factors  to  an  exposure  level 
which  has  been  observed  to  cause  no 
effect  in  animals.  Over  the  past  few 
years,  attention  has  become  focused  on 
better  utilization  of  the  toxicological 
information  through  use  of  quantitative 
dose-response  models.  One  method  in 
particular,  the  benchmark  dose  concept, 
has  been  the  subject  of  much  discussion 
and  research.  The  objectives  of  the 
workshop  are  to:  (1)  Assess  the 
methodology  through  a  case  study 
approach;  (2)  assess  the  impact  of 
benchmark  methodology  on  the 
calculation  of  RfDs  and  RfCs;  (3) 
determine  which  endpoints  are 
amenable  to  the  benchmark  approach; 
and  (4)  identify  issues  important  for 
implementing  its  use  in  risk  assessment 
for  non-cancer  endpoints.  The  meeting 
will  begin  with  a  series  of  talks. 
Following  these  plenary  talks,  the 
invited  participants  and  observers  will 
be  divided  into  subgroups  charged  with 
discussing  and  preparing  answers  to  a 
series  of  questions  on  the  four 
objectives.  A  report  will  be  developed 
after  the  workshop. 

Dated:  September  16, 1993. 
Gary  J.  Foley. 

Acting  Assistant  Administrator  for  Research 

and  Development. 

[FR  Doc.  93-23201  FUed  9-21-93;  8:45  am) 

BILUNO  CODE  aSSO-SO-H 


[FRL-4r3S-6] 

Clean  Air  Scientific  Advisory 
Committee;  Public  IMeeting 

Pursuant  to  the  Federal  Advisory 
Committee  Act.  PubUc  Law  92-463, 
notice  is  hereby  given  that  the  Clean  Air 
Scientific  Advisory  Committee  will  hold 
a  conference  call  from  1  p.m.  until  4 
p.m.  on  October  1, 1993  and  on  October 
21. 1993  from  1  p.m.  until  4  p.m. 

To  access  the  conference  call  on 
October  1, 1993,  dial  (202)  260-^235.  To 
access  the  conference  call  on  October 
21. 1993.  dial  (202)  260-3624. 

On  the  first  call,  the  Committee  will 
receive  briefings  from  Agency  personnel 
on  the  requested  retrospective  analysis 
of  air  quality  models  required  by  the 
Clean  Air  Act  Amendments  of  1990. 
During  the  subsequent  call,  the 
Committee  will  review  appropriate 
docxunents  and  provide  comments. 

The  conference  call  lines  are  open  to 
the  public,  but  the  number  of  lines  is 
limited.  Callers  will  be  able  to  access 
the  conference  until  all  lines  are  in  use. 
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Any  member  of  the  public  wishing 
further  background  information  on  this 
call  should  contact,  Mr.  Jim  DeMocker 
of  EPA's  Office  of  Air  and  Radiation  at 
(202)  260-8980.  Any  member  of  the 
public  who  wishes  to  submit  oral  or 
written  comments  should  contact  the 
Designated  Federal  Official,  Mr.  Randall 
C.  Bond,  Science  Advisory  Board  (A- 
101).  U.S.  Environmental  Protection 
Agency,  401  M  Street  SW..  Washington. 
DC  20460:  telephone  (202)  260-8414: 
FAX  (202)  260-1889. 
Donald  G.  Barnes. 

Staff  Director.  Science  Advisory  Board. 
|FR  Doc.  93-23306  Filed  9-21-93.  8:45  ami 

MLUNOCOOe  ISIO  10  M 

[PP  2G4122/T651 ;  FRL  4642-4] 

Monsanto;  Establishment  of 
Temporary  Tolerances 

AGENCY:  Environmental  Protection 
Agency  (EPA). 
ACTION:  Notice. 

SUMMARY:  EPA  has  established 
temporary  tolerances  for  the  combined 
residues  of  the  herbicide  (3- 
pyridinecarboxylic  acid,  2- 
(difluoromethyl)-5-(4,5-dihydro-2- 
thiazolyl)-4-(2-methylpropyl)-6- 
(trifluoromethyl)  methyl  ester)  and  its 
metabolites  in  or  on  certain  raw 
agricultural  commodities.  These 
temporary  tolerances  were  requested  by 
Monsanto  Agricultural  Company. 
DATES:  These  temporary  tolerances 
expire  July  27. 1995. 
FOR  FURTHER  INFORMATION  CONTACT:  By 
mail:  Joanne  Miller,  Product  Manager 
(PM)  23,  Registration  Division 
(H7505C).  Office  of  Pesticide  Programs, 
Environmental  Protection  Agency,  401 
M  St..  SW..  Washington.  DC  20460. 
Office  location  and  telephone  number: 
Rm.  237.  CM#2.  1921  Jefferson  Davis 
Highway.  Arlington,  VA.  703-305-6900. 
SUPPLEMENTARY  INFORMATION:  Monsanto 
Agricultural  Company.  800  North 
Lindbergh  Blvd..  St.  Louis.  MO  63167, 
has  requested  in  pesticide  petition  (PP) 
2G4122,  the  establishment  of  temporary 
tolerances  for  the  combined  residues  of 
the  herbicide  (3-pyridinecarboxylic 
acid,  2-{dinuoromethyl}-5-(4,5-(lihydro- 
2-thiazolyl)-4-(2-methylpropyl)-6- 
(trifluoromethyl)  methyl  ester)  and  its 
metabolites  determined  as  3- 
pyridinecarboxylic  acid,  5- 
(aminocarbonyl)-2-(difluoromethyl)-4- 
{2-methylpropyl)-6-trifluromethyl)-. 
methyl  ester  and  3-pyridinecarboxyUc 
acid.  2-(difluoromethyl)-4-(2- 
methylpropyl)-5-(((2-sulfoethyl)amino) 
carbonyl)-6-(trifluoromethyl)  and 


expressed  as  parent  equivalents  in  or  on 
the  raw  agricultural  commodities  citrus, 
whole  fruit  at  0.05  part  per  million 
(ppm):  cotton  seed  at  0.05  ppm  and 
cotton  forage  at  0.2  ppm. 

These  temporary  tolerances  will 
permit  the  marketing  of  the  above  raw 
agricultural  commodities  when  treated 
in  accordance  with  the  provisions  of  the 
experimental  use  permit  524-EUP-75. 
which  is  being  issued  under  the  Federal 
Insecticide.  Fungicide,  and  Rodenticide 
Act  (FIFRA).  as  amended  (Pub.  L.  95- 
396.  92  Stat.  819:  7  U.S.C.  136). 

The  scientific  data  reported  and  other 
relevant  material  were  evaluated,  and  it 
was  determined  that  establishment  of 
the  temporary  tolerances  will  protect 
the  public  health.  Therefore,  the 
temporary  tolerances  have  been 
established  on  the  condition  that  the 
pesticide  be  used  in  accordance  with 
the  experimental  use  permit  and  with 
the  following  provisions: 

1.  The  total  amount  of  the  active 
herbicide  to  be  used  must  not  exceed 
the  quantity  authorized  by  the 
experimental  use  permit. 

2.  Monsanto  Agricultural  Co..  must 
immediately  notify  the  EPA  of  any 
findings  from  the  experimental  use  that 
have  a  bearing  on  safety.  The  company 
must  also  keep  records  of  production, 
distribution,  and  performance  and  on 
request  make  the  records  available  to 
any  authorized  officer  or  employee  of 
the  EPA  or  the  Food  and  Drug 
Administration. 

These  tolerances  expire  July  27. 1995. 
Residues  not  in  excess  of  these  amounts 
remaining  in  or  on  the  raw  agricultural 
commodities  after  this  expiration  date 
will  not  be  considered  actionable  if  the 
pesticide  is  legally  applied  during  the 
term  of.  and  in  accordance  with,  the 
provisions  of  the  experimental  use        ~' 
permit  and  temporary  tolerances.  These 
tolerances  may  be  revoked  if  the 
experimental  use  permit  is  revoked  or  if 
any  experience  with  or  scientific  data 
on  this  pesticide  indicate  that  such 
revocation  is  necessary  to  protect  the 
public  health. 

The  Office  of  Management  and  Budget 
has  exempted  this  notice  fi'om  the 
requirement  of  section  3  of  Executive 
Order  12291. 

Pursuant  to  the  requirements  of  the 
Regulatory  Flexibility  Act  (Pub.  L.  96- 
354.  94  Stat.  1164.  5  U.S.C.  601-612). 
the  Administrator  has  determined  that 
regulations  establishing  new  tolerances 
or  raising  tolerance  levels  or 
establishing  exemptions  from  tolerance 
requirements  do  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities.  A  certification 
statement  to  this  effect  was  published  in 


the  Federal  Register  of  May  4, 1981  (46 
FR  24950). 

Authority:  21  U.S.C.  346a(i). 

Dated.  September  3, 1993. 

Lawrence  E.  Cuileen, 

Acting  Director,  Registration  Division.  Office 
of  Pesticide  Programs 

IFR  Doc.  93-22785  Filed  &-21-93;  8:45  am) 
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[OPP-66183:  FRL  4644-5] 

Notice  of  Receipt  of  Requests  to 
Voluntarily  Cancel  Certain  Pesticide 
Registrations 

AGENCY:  Environmental  Protection 
Agency  (EPA). 
ACTION:  Notice. 

SUMMARY:  hi  accordance  with  section 
6(f)(1)  of  the  Federal  Insecticide, 
Fungicide,  and  Rodenticide  Act 
(FIFRA),  as  amended,  EPA  is  issuing  a 
notice  of  receipt  of  requests  by 
registrants  to  voluntarily  cancel  certain 
pesticide  registrations. 

DATES:  Unless  a  request  is  withdrawn  by 
December  20, 1993,  orders  will  be 
issued  cancelling  all  of  these 
registrations. 

FOR  FURTHER  INFORMATION  CONTACT:  By 
mail:  James  A.  Hollins.  Office  of 
Pesticide  Programs  (H7502C). 
Environmental  Protection  Agency,  401 
M  Street,  SW..  Washington.  DC  20460. 
Office  location  for  commercial  courier 
delivery  and  telephone  number:  Room 
220.  Crystal  Mall  No.  2. 1921  Jefferson 
Davis  Highway.  Arhngton.  VA  22202. 
(703) 305-5761. 

SUPPLEMENTARY  INFORMATION: 

I.  Introduction 

Section  6(f)(1)  of  the  Federal 
Insecticide,  Fungicide,  and  Rodenticide 
Act  (FIFRA).  as  amended,  provides  that 
a  pesticide  registrant  may.  at  any  time, 
request  that  any  of  its  pesticide 
registrations  be  cancelled.  The  Act 
further  provides  that  EPA  must  publish 
a  notice  of  receipt  of  any  such  request 
in  the  Federal  Register  before  acting  on 
the  request. 

n.  Intent  to  Cancel 

This  Notice  announces  receipt  by  the 
Agency  of  requests  to  cancel  some  33 
pesticide  products  registered  under 
section  3  or  24(c)  of  FIFRA.  These 
registrations  are  listed  in  sequence  by 
registration  number  (or  company 
number  and  24(c)  number)  in  the 
following  Table  1. 
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Table  1.  —  Registrations  With  Pending  Requests  for  Cancellation 

Registration  No. 

Product  Name 

Chenvcal  Name 

000279  NJ-87-0002 

Taistar  10WP  Insecticide/Mitictde 

(2-Methylt1 ,1'-biphenyf]-3-yl)methy(  3-(2-chloro-3,3,3-trifluoro-1 

000279  OK-91-0002 

Furadan  15  G  Insecticide  Neniaticide 

2,3-Dihydro-2,2-dimethyl-7-benzoturanyt  methylcarbamate 

000279  TX-83-0001 

Furadan  1 5  Q  Insecticide-Nematicide 

2,3-Dihydro-2,2-dimethyl-7-benzoturanyl  methylceirbamate 

000352-00362 

Dupont  Lannate  WP  Insecticide 

S-Methyl  AH('nethylcart>amoyl)o)cy)thioac6timirtate 

000352-00460 

Dupont  Technical  Rabon  Insecticide 

2-Chloro-1-(2.4.5-trichtorophenyl)vinyl  dirrwthyl  phosphate 

000352  AL-90-0001 

Velpar  Weed  KiNer 

3-Cyc»ohexyl-6-(dimethylamino)-1 -methyl- 1 ,3,5-triazine  -2,4(1  H,3W)-dione 

000352  AL-90-0002 

Dupont  Velpar  L  Hert)icide 

3-Cyclohexyl-6-(dimethylamino)-1-methyl-1,3.5-tria2ine-2,4(1H.3H)-diooe 

000352  LA-82-0017 

Du  Pont  Benlate  Fungicide  Wettable  Pow- 
der 

Methyl  1-(buty<cart)amoyl)-2-t>enzimidazoiecart)amate 

000352  LA-89-0009 

Velpar  Weed  Killer 

3-Cyclohexy1-6-(dimethyiamino)-1-methyt-1,3,5-tria2ine-2,4(1H3H>-diofte 

000352  LA-89-0010 

Dupont  Velpar  L  Herbicide 

3-Cyclohexy1-6-(dimathytamino)-1 -methyl- 1,3,5-tna2ine  -2.4(1  H,3H)-dione 

00035?  MS-77-0004 

Du  Pont  Benlate  Fungicide  Wettable  Pow- 
der 

Methyl  1-(butylcarbamoyl)-2-ben2imirta70lecarbafnate 
cis- W-Trichloromethylthio-4-cyclohexene- 1 ,2-dicaftx3ximide 

000352  MS-a5-0003 

Du  Pont  Benlate  Fungicide  Wettable  Pow- 
der 

Methyl  1-(butytcart>amoyl)-2-benzimida7olecart>amate 

000352  MS-89-0002 

Velpar  Weed  Killer 

3-Cyctohexy(-6-(dimethylamlno)- 1 -methyl- 1 ,3,5-triazine-2,4(1  H.SHHfo^ 

000352  MS-89-0003 

Velpar  Weed  Killer 

3-Cydohexyl-6-(dimethylamino)-1-methyl-1 ,3,5-triazine-2,4(1  H.3H)-dione 

000352  PA-92-0003 

Du  Pont  Lannate  L  Methomyl  Insecticide 

S-Methyl  W-((methylcart)anx5yl)oxy)thioacetimidate 

000464-00356 

Sirlene  Feed  Grade  Propylene  Glycol 

1 ,2-Propanediol 

000802-00507 

Ull/s  Go  West  Meal 

2.4.6.8-Tetramethyl-1 ,3,5.7-tetroxocane 
Sodium  fluosllicate 

000802-00510 

Ully  Go  West  Slug  Pellets 

2,4,6,8-Tetramethyl-1,3,5,7-tetroxocane 
Sodium  fluosilicate 

001769-00234 

National  Chemsearch  Cimacide 

2-Ct>loro-4,6-t)is(ethylamino)-s-tnazine 

001769-00245 

National  Chemsearch  Atomicide 

2-ChlorD-4,6-bis(ethylamino)-s-triarine 

004816-00067 

Rotenone  -Solution  FK- 1 1 

(Butytcarbityl)(6-propylpiperonyl)  ether  80%  and  related  compounds  20% 

Rotenone 

Cube  Resins  other  tfian  rotenone 

Phenol 

Sodium  phenate 

008590-00036 

Agway  Malathion  5E 

O.O-Dimethyl  phosphorodithioate  of  diethyl  mercaptosuccinate 

011292-00003 

Whirlpool    Emulsion    Bowl    Cleaner   and 
Disinfectant 

Oxalic  acid 
Hydrogen  chloride 

011556-00015 

Co-Ral  1%  Cattle  Duster 

0,0-Diethyl  0-(3-chloro-4-methyl-2-oxo-2H-1-ben2opyran-7-yl)  phosphoro- 
thioate 

011556-00017 

Co-Ral  Cattle  Duster 

0,0-Diethyl  0-(3-chloro-4-methyt-2-oxo-2H-1-benzopyran-7-yl)  phosphoro- 
thioate 

011556-00019 

Co-Ral  Cattle  Insecticide  5.0%  Dust 

0,O-Diethy1  0-(3-chloro-4-methyl-2-oxo-2H-1-beruopyran-7-yl)  phosphoro- 
thioate 

011556-00024 

Co-Ral  Brand  of  Coumapnos  Livestock 
Duster 

0,0-Diettiyl  0-(3-chloro-4-methyl-2-oxo-2H-1-benzopyran-7-yl)  phosphoro- 
thioate 

012477-00011 

CL-90 

Trichloro-s-trlazinetrione 

014802-00005 

Algae  Clean  Out 

2-Chloro-4,6-bis(ethylamino)-s-tna2ine 

056077-00027 

Butoxone  Ester 

Isooctyl  4-(2,4-dichlorophenoxy)butyrate 

056077-00029 

Rhodia  2,4-DB  Isnoctyl  Ester  Technical 

Isooctyl  4-(2,4-dichlorophenoxy)butyrate 

056077-00032 

Rhodia  2.4-DB  Butyl  Ester  (technical) 

Butyl  4-(2,4-dichlorophenoxy)butyrate 

062719-00018 

Mosquito  Fogging  Concentrate 

O.O-Diethyl  0^3,5,6-trichloro-2-pyndyl)  phosphorothioate 

Unless  a  request 
cancelling  all  of  the 

is  withdrawn  by  the  registrant  with 
5se  registrations.  Users  of  these  pest 

in  90  days  of  publication  of  this  notice,  orders  will  be  issued 
icides  or  anyone  else  desiring  the  retention  of  a  registration 
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should  contact  the  applicable  registrant  directly  during  this  90-day  period.  The  following  Table  2  includes  the  names 
and  addresses  of  record  for  all  registrants  of  the  products  in  Table  1,  in  sequence  by  EPA  Company  Number. 

Table  2.  —  Registrants  Requesting  Voluntary  Cancellation 


EPA 
Com- 
pany No. 


Company  Nanne  and  Address 


000279 
000352 
000464 
000802 
001769 
004816 
008590 
011292 
011556 
012477 
014802 
056077 
062719 


FMC  Corp.,  ACQ  Speciality  Products.  1735  Market  Street.  Ptilladelpliia,  PA  19103. 

E.  I.  Du  Pont  De  Nemours  &  Co.  Inc.,  Barley  Mill  Plaza.  WaJlter's  Mill,  Wilmington,  DE  19880. 

Dow  Chemical  Co.,  Reg.  CompliarKa/Heaith  &  Environmental,  1803  Building,  Midland,  Ml  48674. 

Ctias  H.  Ully  Co.,  7737  N.E.  KHIingsworlh,  Portland.  OR  97218. 

NCH  Corp..  2727  Chemsearch  Blvd.,  Irving,  TX  75062. 

Roussel  UCLAF  Corp.,  95  Chestnut  Ridge  Rd.,  Montvale,  NJ  97645. 

Agway  Inc.,  c/o  Universal  Cooperatives  Inc.,  Box  460,  Minneapolis.  MN  55440. 

Chemifax,  11641  Pike  St.,  Santa  Fe  Springs,  CA  90670. 

Miles  Inc.,  Animal  Health  Division,  Box  390.  Shawnee  Mission.  KS  66201. 

Economy  Servk:e  &  Sales  Co.,  4252  Whitakar  Ave.,  Philadelphia,  PA  19124. 

Fritz  Chemical  Co..  Drawer  17040,  Dallas,  TX  75217. 

Cedar  Chemical  Corp.,  5100  Poplar,  Suite  2414,  Memphis,  TN  38137. 

DowElanco,  Quad  IV.  9002  Purdue  Rd..  Indianapolis,  IN  46268. 


m.  Loss  of  Active  Ingredients 

Unless  these  requests  for  cancellation  are  withdrawn,  two  pesticide  active  ingredients  will  not  longer  appear  in 
any  registered  products.  Those  who  are  concerned  about  the  potential  loss  of  these  active  ingredients  for  pesticidal 
use  ar  encouraged  to  work  directly  with  the  registrants  to  explore  the  possibility  of  their  withdrawing  the  request 
for  cancellation.  These  active  ingredients  are  listed  in  the  following  Table  3  with  the  EPA  Company  Number  of  their 
registrants: 

TABLE  3.  —  ACTIVE  INGREDIENTS  WHICH  WOULD  DISAPPEAR  AS  A  RESULT  OF  REGISTRANTS'  REQUESTS 

TO  Cancel 


CAS  No. 

Chemk:alName 

EPA  Company  No. 

6753-24-8 
16893-85-9 

Butyl  4-(2,4-dichlorophenoxy)butyTate 
Sodium  Ruosilicate 

056077 
000802 

rv.  Procedures  for  Withdrawal  of 
Request 

Registrants  who  choose  to  withdraw  a 
request  for  cancellation  must  submit 
such  withdrawal  in  writing  to  James  A. 
Hollins,  at  the  address  given  above, 
postmarked  before  December  20, 1993. 
This  written  withdrawal  of  the  request 
for  cancellation  will  apply  only  to  the 
applicable  6(fKl)  request  listed  in  this 
notice.  If  the  product(s)  have  been 
subject  to  a  previous  cancellation 
action,  the  effective  date  of  cancellation 
and  all  other  provisions  of  any  earlier 
cancellation  action  are  controlling.  The 
withdrawal  request  must  also  include  a 
commitment  to  pay  any  reregistration 
fees  due,  and  to  fulfill  any  applicable 
unsatisfied  data  requirements. 

V.  Prorisions  for  Disposition  of  Existing 
Stocks 

The  effective  date  of  cancellation  will 
be  the  date  of  the  cancellation  order. 
The  orders  effiecting  these  requested 


cancellations  will  generally  permit  a 
registrant  to  sell  or  distribute  existing 
stocks  for  1-year  after  the  date  the 
cancellation  request  was  received.  This 
policy  is  in  accordance  with  the 
Agency's  statement  of  policy  as 
prescribed  in  Federal  Register  No.  123, 
Vol.  56,  dated  June  26, 1991.  Exceptions 
to  this  general  rule  will  be  made  if  a 
product  poses  a  risk  concern,  or  is  in 
noncompliance  with  reregistration 
requirements,  or  is  subject  to  a  data  call- 
in.  In  all  cases,  product-specific 
disposition  dates  will  be  given  in  the 
cancellation  orders. 

Existing  stocks  are  those  stocks  of 
registered  pesticide  products  which  are 
currently  in  the  United  States  and 
which  have  been  packaged,  labeled,  and 
released  for  shipment  prior  to  the 
effective  date  of  the  cancellation  action. 
Unless  the  provisions  of  an  earlier  order 
apply,  existing  stocks  already  in  the 
hands  of  dealers  or  users  can  be 
distributed,  sold  or  used  legally  until 
they  are  exhausted,  provideid  that  such 


further  sale  and  use  comply  with  the 
EPA-approved  label  and  labeling  of  the 
affected  product(s).  Exceptions  to  these 
general  rules  will  be  made  in  specific 
cases  when  more  stringent  restrictions 
on  sale,  distribution,  or  use  of  the 
products  or  their  ingredients  have 
already  been  imposed,  as  in  Special 
Review  actions,  or  where  the  Agency 
has  identified  significant  potential  risk 
concerns  associated  with  a  particular 
chemical. 

List  of  Subjects 

Environmental  p-otection.  Pesticides 
and  pests,  product  registrations. 

Dated:  September  13, 1993. 

DougUs  D.  Campt. 

Director.  Office  of  Pesticide  Programs. 

(FR  Doc.  93-23213  Filed  9-21-93:  8:45  am] 
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[OPP-1 90003;  FRL-4645-21 

Rnal  Notice  for  Federal  Disposal  of 

2,4,5-T/Silvex 

AGENCY:  Environmental  Protection 
Agency  (EPA). 

ACTION:  Notice  of  closure  of  the  2,4.5-T/ 
silvex  disposal  program. 

SUMMARY:  This  notice  announces  the 
closiire  of  EPA's  program  to  accept 
certain  2,4,5-T/silvex  products  for 
disposal.  Those  individuals  still  holding 
eligible  pesticide  products  containing 
2,4, 5-T  or  silvex  have  60  days  from  the 
date  of  this  notice  to  receive  approval 
and  complete  shipment  of  their  product 
to  Laidlaw  (TES),  Inc.  in  La  Porte, 
Texas.  After  that  date,  anyone  still 
holding  ehgible  pesticide  products 
containing  2,4, 5-T  or  silvex  will  need  to 
arrange  disposal  of  their  stocks 
privately. 

DATES:  November  22,  1993  is  the  last 
date  that  EPA  will  accept  shipments  at 
Laidlaw  (TES).  Inc.  of  2,4,5-T/silvex 
products  which  have  been  approved  for 

shipment. 

FOR  FURTHER  INFORMATION  CONTACT:  By 
mail:  Marcia  Collins,  Disposal  and 
Analysis  Section  (H7506C),  Office  of 
Pesticide  Programs,  Environmental 
Protection  Agency,  401  M  St..  SW.. 
Washington,  DC  20460,  Telephone: 
(703)  305-5534. 

SUPPLEMENTARY  INFORMATION: 
L  Background 

Based  on  information  concerning 
potential  himian  health  risks,  the 
Administrator  issued  >m  emergency 
suspension  order  under  section  6(c)  of 
the  Federal  Insecticide,  Fungicide,  and 
Rodenticide  Act  (FIFRA)  on  February 
28, 1979,  for  certain  uses  of  pesticide 
products  containing  either  2,4.5-T  or 
silvex  prohibiting  the  continued  use, 
sale,  or  distribution  of  a  2.4. 5-T  or  silvex 
product  labeled  for  the  suspended  use. 
By  February  11. 1985,  all  registrations  of 
pesticide  products  containing  2,4, 5-T  or 
silvex  were  canceled.  Those  products 
whos'e  uses  were  emergency  suspended 
under  the  emergency  suspension  order 
and  whose  registrations  were 
subsequently  canceled  became  eligible 
for  disposal  under  section  19  of  FIFRA 
(prior  to  its  amendment  in  1988). 

In  the  Federal  Register  of  April  8, 
1987  (52  FR 11319).  EPA  announced  the 
procedures  for  submitting  claims  for 
indemnification  and  disposal.  Holders 
of  eligible  products  received  letters  of 
acceptance  and  guidance  packages  with 
handling  and  shipping  instructions. 
EPA  began  accepting  shipments  in 
December  1988. 


Since  then,  the  Agency  has  accepted 
approximately  30,000  gallons  and  307 
tons  of  suspended  and  canceled  2,4,5-T 
and  silvex  pesticides.  These  pesticides 
have  been  stored  at  Laidlaw  (TES),  Inc. 
in  La  Porte.  Texas,  because  there  was  no 
facility  that  had  obtained  a  permit  under 
the  Resource  Conservation  and 
Recovery  Act  (RCRA)  to  dispose  of  these 
F027  wastes.  In  late  April  1993,  a 
disposal  option  became  available  when 
an  incinerator  received  the  first  permit 
"  in  the  United  States  to  dispose  of  these 
wastes  commercially.  EPA  is  now 
arranging  for  disposal  of  the  suspended 
and  canceled  2,4,5-T  and  silvex 
pesticide  products. 

II.  2,4,5-T  and  Silvex  Disposal  Program 
End 

Individuals  still  holding  eligible 
pesticides  products  containing  either 
2,4,5-T  or  silvex  have  until  November 
22, 1993  to  dehver  their  stocks  to 
Laidlaw  (TES).  Only  approved  products 
will  be  accepted  at  Laidlaw  (TES). 

Holders  who  have  not  yet  received 
approval  for  disposal  under  FIFRA  may 
submit  a  request  for  disposal,  but  the 
Agency  cannot  assure  that  the  requests 
will  be  processed  in  time  to  meet  the 
60-day  deadline.  Therefore,  holders  are 
encouraged  to  contact  EPA  at  the 
address  referenced  under  FOR  FURTHER 
INFORMATION  CONTACT  if  they  wish  to  be 
considered  for  this  program.  Any 
shipments  tc  Laidlaw  (TES)  without 
EPA  approval  will  be  rejected. 

Holders  should  be  aware  that  they 
must  bear  the  cost  of  shipment  to 
Laidlaw  (TES).  EPA  will  bear  any 
storage  costs  after  acceptance  at  the 
loading  dock  at  Laidlaw  (TES)  and  the 
ultimate  disposal  costs. 

Any  holder  failing  to  receive  EPA's 
approval  on  their  disposal  request  and 
ship  their  products  to  Laidlaw  (TES)  by 
the  60-day  deadline  will  need  to 
arrange  for  disposal  of  their  products 
privately.  After  EPA  completes  disposal 
of  any  remaining  stoc^  stored  at 
Laidlaw  (TES),  EPA  will  have  fulfilled 
its  obligation  imder  FIFRA  section  19  to 
safely  dispose  of  suspended  and 
canceled  2,4,5-T  and  silvex  pesticide 
products. 

List  of  Subjects 

Environmental  protection,  pesticide 
products. 

Dated:  September  16, 1993. 
Douglu  D.  Campt, 

Director,  Office  of  Pesticide  Programs. 
[FR  Doc.  93-23211  Filed  9-21-93;  8:45  am) 
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FEDERAL  COMMUNICATIONS 
COMMISSION 

Public  Information  Collection 
Requirement  Submitted  to  Office  of 
Management  and  Budget  for  Review 

The  Federal  Communications 
Commission  has  submitted  the 
following  information  collection 
requirement  to  0MB  for  review  and 
clearance  under  the  Paperwork 
Reduction  Act  of  1980  (44  U.S.C.  3507) 

Copies  of  this  submission  may  be 
purchased  from  the  Commission's  copy 
contractor,  International  Transcription 
Service.  Inc.,  2100  M  Street  NW..  suite 
140,  Washington,  DC  20037,  (202)  857- 
3800.  For  further  information  on  this 
submission  contact  Judy  Boley,  Federal 
Communications  Conmfiission,  (202) 
632-0276.  Persons  wishing  to  comment 
on  this  information  collection  should 
contact  Jonas  Neihardt,  Office  of 
Management  and  Budget,  room  3235 
NEOB,  Washington,  DC  20503,  (202) 
395-4814. 

Please  note:  The  Commission  has 
requested  emergency  review  of  this  item  by 
September  16,  1993,  under  the  provisions  of 
5  CFR  1320.18. 

OMB  Number:  None 

Title:  FCC  Rate  Regulation  Impact 
Survey 

Action:  New  collection 

Respondents:  Businesses  or  other  for- 
profit 

Frequency  of  Response:  Other:  One-time 
survey 

Estimated  Annual  Burden:  25 
responses;  10  hours  average  burden 
per  response;  250  hours  total  annual 
burden 

Needs  and  Uses:  Section  623  of  tlie 
Communications  Act  of  1934,  as 
amended  by  the  Cable  Television 
Consumer  Protection  and  Competition 
Act  of  1992  ("Cable  Act")  required  the 
Commission  to  establish  rules  to 
govern  rate  regulation  of  cable 
services  offered  by  cable  systems  that 
are  not  subject  to  effective 
competition.  On  4/1/93,  the 
Commission  adopted  its  cable  rate 
regulation  Report  and  Order  in  MM 
Docket  No.  92-266,  Implementation 
of  Sections  of  the  Cable  Television 
Consumer  Protection  and  Competition 
Act  of  1992,  Rate  Regulation,  wherein 
we  adopted  rules  to  implement 
section  623,  subscriber  rate 
regulation.  On  4/1/93,  the 
Commission  adopted  a  120-day  rate 
freeze  which  was  subsequently 
extended  until  11/15/93.  In 
connection  with  these  orders,  the 
Commission  will  conduct  a  survey  on 
the  impact  of  these  new  rate 
regulations.  The  purpose  of  this 


49302  Federal  Register  /  Vol.  58.  No.  182  /  Wednesday,  September  22.  1993  /  Notices 


survey  U  to  determine  the  effect  of 
our  regulations  on  tiie  rates  for 
regulated   cable   services   since   the 
9/1/93  effective  date.  This  survey  will 
be  sent  to  the  top  25  multiple  system 
operators.  They  will  be  required  to 
complete  the  survey  for  their  10 
largest  systems.  Surveying  the  10 
largest  systems  of  the  largest  25 
multiple  service  operators  will  permit 
a  review  of  rate  practices  under  our 
regulations  of  cable  operators 
providing  a  majority  of  cable  service 
ill  the  United  States.  The 
consequences  of  not  conducting  tliis 
survey  would  be  to  impair  our  ability 
to  assess  whether  our  rata  regulations 
have  been  effective. 

Federal  Communications  Ckinunission. 

Wiliiam  F.  Catwi. 

Acting  Secretary 

(FR  Doc.  93-23247  Filed  9-21-93:  8.45  am] 
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Public  Infonnation  Collection 
Requirements  Submitted  to  Office  of 
Management  and  Budget  for  Review 

September  15. 1993 

The  Federal  Communications 
Commission  has  submitted  the 
following  information  collection 
requirements  to  0MB  for  review  and 
clearance  under  the  Paperwork 
Reduction  Act  of  1980  (44  U.S.C  3507). 

Copies  of  these  submissions  may  be 
purchased  from  the  Commission's  copy 
contractor.  International  Transcription 
Service.  Inc.  2100  M  Street.  NW..  suite 
140,  Washington.  DC  20037.  (202)  857- 
3800.  For  further  information  on  these 
submissions  contact  Judy  Boley.  Federal 
Communications  Commission,  (202) 
632-0276.  Persons  wishing  to  comment 
on  these  information  collections  should 
contact  Jonas  Neihardt.  Office  of 
Management  and  Budget,  room  3235 
NEOB.  Washington.  DC  20503,  (202) 
395-4814. 

OMB  S'umber  3060-0219. 

Title:  Section  90.49(b).  Communications 
standby  facilities  "Special  Eligibility 
Showing." 

Action:  Extension  of  a  currently 
approved  collection. 

Respondents:  Businesses  or  other  for- 
profit. 

Frequency  of  Response:  On  occasion 
reporting  requirement 

Estimated  Annual  Burden:  200 
responses;  .75  hours  average  burden 
per  response:  150  hours  total  annual 
burden. 

Needs  and  Uses:  A  communications 
common  carrier  normally  providing 
safety-related  communication 
landline  cinniits  may  request 


licensing  on  private  radio  service 
frequencies  to  be  used  as  standby 
tacilities  for  carrying  these  safiety- 
related  communications  when  normal 
(i.e..  common  carrier)  circuits  are 
inoperative  due  to  circumstances 
twyond  the  control  of  the  carrier. 
Applicants  are  required  to  submit 
information  that  is  used  to  ensure  that 
the  requested  facilities  are  necessary 
for  the  protection  of  life  or  public 
property. 

OMB  Number:  3060-0225. 

Title:  Section  90.131(b).  Amendment  or 
dismissal  of  applications. 

Action:  Extension  of  a  currently 
approved  collection. 

Respondents:  Individuals  or 
households,  state  or  local 
governments,  non-profit  institutions, 
and  businesses  or  other  for-profit 
(including  small  businesses). 

Frequency  of  Response:  On  occasion 
reporting  requirement. 

Estimated  Annual  Burden:  25 
responses:  .17  hours  average  burden 
per  response:  4  hours  total  annual 
burden. 

Needs  and  Uses:  Section  90.131(b) 
enumerates  the  applicant's  right  to 
dismiss  any  pending  application 
without  prejudice  by  sending  a 
written  request  for  dismissal  to  the 
Commission.  The  information  will 
alert  Commission  personnel  of  the 
applicant's  desire  to  discontinue 
processing  an  application. 

O.Vffl  Number:  3060-0258. 

Title:  Section  90.176,  Interservice 
sharing  of  frequencies  in  the  150-174 
and  450-470  MHz  bands. 

Action:  Extension  of  a  currently 
approved  collection. 

Respondents:  Individuals  or 
households,  state  or  local 
governments,  non-profit  institutions, 
and  businesses  or  other  for-profit 
(including  small  businesses). 

Frequency  of  Response:  On  occasion 
reporting  requirement. 

Estimated  Annual  Burden:  1,050 
responses:  2  hours  average  burden  per 
response:  2.100  hours  total  annual 
burden. 

Needs  and  Uses:  Private  radio 
frequencies  are  arranged  in  a  block 
allocation  format  with  each  block 
serving  a  particular  type  of  user. 
Frequencies  allocated  to  one  service, 
however,  may  be  sparsely  used  in  a 
specific  geographic  area,  and  can  be 
used  to  meet  a  demand  for 
fi-equencies  by  other  radio  services  in 
that  same  area.  Therefore,  it  is 
desirable  to  allow  applicants  to  cross 
the  boundary  from  one  service 
frequency  pool  to  another  on  a  case- 
by-case  basis.  To  detarmins  if  such 


interservice  sharing  is  in  the  public 
interest  in  a  particular  case,  the 
applicant  is  required  to  submit 
infonnation  that  such  sharing  is 
necessary  and  that  interference  will 
not  result  to  the  primary  users  of  the 
frequency  requested.  The  information 
is  used  by  Commission  licensing 
personnel  to  make  the  public  interest 
determination  described  above. 

OMB  Number:  3060-0263. 

Title:  Section  90.177,  Protection  of 
certain  radio  receiving  locations. 

Action:  Extension  of  a  currently 
approved  collection. 

Respondents:  Individuals  or 
households,  state  or  local 
governments,  non-profit  institutions, 
and  businesses  or  other  for-profit 
(including  small  businesses). 

Frequency  of  Response:  On  occasion 
reporting  requirement. 

Estimated  Annual  Burden:  300 
responses:  0.5  hours  average  burden 
per  response:  150  hours  total  annual 
burden. 

Needs  and  Use<!:  This  rule  section 
requires  that  applicants  proposing 
new  or  modified  trans.Tiitting 
fecilities  in  the  vicinity  of  the 
National  Radio  Astronomy 
Observatory,  the  Table  Mountain 
radio  receiving  zone,  and  Federal 
Communications  Commission 
monitoring  stations,  consult  with 
those  parties  to  avoid  interference  to 
radio  equipment  at  these  sites.  The 
rule  enumerates  threshold  conditions 
which  trigger  the  requirement  that 
applicants  notify  these  respective 
receiving  sites  of  their  proposal.  This 
requirement  is  needed  to  preserve  the 
interference-free  reception  conditions 
necessary  at  these  sensitive  sites. 

Federal  Communications  Commission. 

Wiiban  F.  Caton. 

Acting  Secretary. 

[FR  Doc  93-23248  Filed  9-21-93:  8:45  ami 
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Public  Information  Collection 
Requirement  Submitted  to  Office  of 
Management  and  Budget  for  Review 

September  16, 1993. 

The  Federal  Communications 
Commission  has  submitted  the 
following  information  collection 
requirement  to  OMB  for  review  and 
clearance  under  the  Paperwork 
Reduction  Act  of  1960  (44  U.S.C  3507). 

Copies  of  this  submission  may  be 
purchased  from  the  Commission's  copy 
contractor.  International  Transcription 
Service,  Inc.,  2100  M  Street,  NW.,  suite 
140.  Washington,  DC  20037.  (202)  857- 
3800.  For  further  information  on  this 


L 
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submission  contact  Judy  Boley.  Federal 
Communications  Commission,  (202) 
632-0276.  Persons  wishing  to  comment 
on  this  information  collection  should 
contact  Jonas  Neihardt,  Office  of 
Management  and  Budget,  room  3235 
NEOB.  Washington.  DC  20503.  (202) 
395-4814. 

OMB  Number:  None. 
Title:  Expanded  Interconnection  with 
Local  Telephone  Company  Facilities 
for  Interstate  Switched  Transport 
Services,  Second  Report  and  Order 
and  Third  Further  Notice  of  Proposed 
Rulemaking,  CC  Docket  No.  91-141. 
Action:  New  collection. 
Respondents:  Businesses  or  other  for- 
profit. 
Frequency  of  Response:  On  occasion 
reporting  requirement  and  Other: 
One-time  tariff  filing  to  be  made  by 
11/18/93. 
Estimated  Annual  Burden:  16 
responses;  124.75  hours  average 
burden  per  response;  1,996  hours  total 
annual  burden. 
Needs  and  Uses:  In  the  attached  Order, 
the  Commission  concluded  that  the 
LECs  should  be  required  to  provide 
certain  cost  support  to  justify  the  rate 
levels  for  the  tariff  charges  to  be  paid 
by  interconnectors  for  expanded 
interconnection.  The  Commission 
required  the  price  cap  LECs  to 
provide  cost  support  for  the 
connection  charges  using  the  same 
methodology  employed  to  support 
new  services  under  the  price  cap 
rules.  The  Commission  required  the 
LECs  to  develop  and  justify  consistent 
methodologies  for  deriving  the  direct 
cost  of  providing  similar  types  of 
offerings,  including  expanded 
interconnection  services  covered  by 
the  connection  charge  elements.  The 
Commission  also  required  the  LECs  to 
justify  any  deviations  ft-om  uniform 
overhead  loadings  that  they  propose 
for  pricing  connection  charges, 
although  it  did  not  specify  a 
particular  methodology  in  advance. 
Under  this  approach,  if  a  LEC 
proposes  to  price  connection  charges 
to  reflect  fully  distributed  overhead 
loadings,  the  Commission  will 
compare  such  loadings  to  the 
overhead  loadings  used  for  other 
services  and  require  justification  for 
any  differences.  Rate  of  return  LECs 
must  support  their  rates  under 
traditional  cost  support  requirements. 
Without  this  information,  ^e  FCC 
would  be  unable  to  determine 
whether  the  rates  for  these  services 
are  just,  reasonable, 
nondiscriminatory,  and  otherwise  in 
accordance  with  the  law.  Tariffs  will 
also  be  used  by  parties  using 


expanded  interconnection  and 
switched  transport  offerings  to 
ascertain  the  charges  and  other  terms 
and  conditions  applicable  to  those 
offerings.  i 

Federal  Coininunicatibns  Commission. 

Williun  F.  Calon, 

Acting  Secretary. 

|FR  Doc.  93-23249  Filed  9-21-93;  8:45  am) 
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[Report  No.  1967] 

Petition  for  Reconsideration  of  Action 
In  Rulemaking  Proceeding 

September  17, 1993. 

Petition  for  reconsideration  has  been 
filed  in  the  Commission  rulemaking 
proceeding  listed  in  this  Public  Notice 
and  published  pursuant  to  47  CFR 
1.429(e).  The  full  text  of  this  document 
is  available  for  viewing  and  copying  in 
room  239.  1919  M  Street  NW.. 
Washington,  DC  or  may  be  purchased 
from  the  Commission's  copy  contractor 
ITS,  Inc.  (202)  857-3800.  Opposition  to 
this  petition  must  be  filed  by  October  7, 
1993.  See§1.4(b)(l]ofthe 
Commission's  rules  (47  CFR  1.4(b)(1)). 
Replies  to  an  opposition  must  be  filed 
within  10  days  after  the  time  for  filing 
oppositions  has  expired. 
Subject:  Amendment  of  Rule  73.202  (b) 
Table  of  Allotments,  FM  Broadcast 
Stations  (Dublin  and  Marlin.  Texas) 
(MM  Docket  No.  89-128,  RM  No. 
6655  and  6996) 
Number  of  Petitions  Filed:  1 

Federal  Communications  Commission. 

William  F.  Caton. 

Acting  Secretary. 

[FR  Doc.  93-23245  Filed  9-21-93;  8:45  am) 
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[REPORT  NO.  1966] 

Petition  for  Feconsideratlon  of  Action 
In  Rulemaking  Proceeding 

September  15,  1993. 

Petitions  for  reconsideration  have 
been  filed  in  he  Commission 
rulemaking  proceedings  listed  in  this 
Public  Notice  and  published  pursuant  to 
47  CFR  1.429(e).  The  hill  text  of  these 
documents  are  available  for  viewing  and 
copying  in  rcom  239, 1919  M  Street, 
NW.,  Washington,  IX  or  may  be 
purchased  from  the  Commission's  copy 
contractor  ITS,  Inc.  (202)  857-3800. 
Opposition  to  these  petitions  must  be 
filed  October  7, 1993.  See  section 
1.4(b)(1)  of  the  Commssion's  rules  (47 
CFR  1.4  (b)(l]).  Replies  to  an  opposition 
must  be  filed  within  10  days  aner  the 
time  for  filing  oppositions  has  expired. 


Subject:  Implementation  of  Section  22 
of  the  Cable  Television  Consumer 
Protection  and  Competition  Act  of 
1992:  Equal  Employment 
Opportunities.  (MM  Docket  No.  92- 
261) 

Number  of  Petitions  Filed:  2 

Federal  Communications  Commission 

William  F.  Caton. 

Acting  Secretary. 

IFR  Doc.  93-23116  Filed  9-21-93;  845  ami 
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FEDERAL  EMERGENCY 
MANAGEMENT  AGENCY 

Public  Information  Collection 
Requirements  Submitted  to  OMB  for 
Review 

ACTION:  Notice. 

SUMMARY:  The  Federal  Emergency 
Management  Agency  (FEMA)  has 
submitted  to  the  Office  of  Management 
and  Budget  the  following  public 
information  collection  requirements  for 
review  and  clearance  in  accordance 
with  the  Paperwork  Reduction  Act  of 
1980,  44  U.S.C.  chapter  35. 
DATES:  Comments  on  this  information 
collection  must  be  submitted  on  or 
before  November  22,  1993. 
ADDRESSES:  Direct  comments  regarding 
the  burden  estimate  or  any  aspect  of  this 
information  collection,  including 
suggestions  for  reducing  this  burden,  to: 
the  FEMA  Information  Collections 
Clearance  Officer  at  the  address  below; 
and  to  Gary  Waxman,  Office  of 
Management  and  Budget,  3235  New 
Executive  Office  Building,  Washington. 
DC  20503.  (202)  395-7340.  within  60 
days  of  this  notice. 
FOR  FURTHER  INFORMATION  CONTACT: 
Copies  of  the  above  information 
collection  request  and  supporting 
documentation  can  be  obtained  by 
calling  or  writing  Linda  Borror,  FEMA 
Information  Collections  Clearance 
Officer.  Federal  Emergency  Management 
Agency.  500  C  Street.  SW.'.  Washington, 
DC  20472,  (202)  646-2624. 

Type:  Extension  of  3067-0224. 

Title:  Application  for  National 
Warning  System  Service. 

Abstract:  The  Civil  Defense  Warning 
System  (CDWS)  provides  the  capability 
through  Federal,  State,  and  local 
government  resources  to  disseminate 
peacetime  emergency  information  to 
Federal.  State,  and  local  government 
officials,  selected  military  organizations, 
and  the  civilian  population.  The  CDWS 
is  also  used  to  disseminate  an  attack 
warning  or  accidental  missile  launch 
warning.  Pursuant  to  the  authorities  of 
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the  Federal  Qvil  Defense  Act  of  1950, 
as  amended,  and  the  Robert  T.  Stafford 
Disaster  Relief  and  Emergency 
Assistance  Act.  FEMA  established  and 
operates  the  National  Warning  System 
(NAWAS).  NAWAS  is  a  naUonwide 
private  telephone  Une  system  which  has 
the  capability  of  passing  warnings  to 
2.100  network  subscribers.  NAWAS  is 
the  primary  nationwide  emergency 
response  mechanism.  The  application 
for  NAWAS  services  is  used  by  State 
and  local  governments  and  selected 
Federal  agency  installations  to  request 
Federal  assistance  to  support  NAWAS 
services.  FEMA  uses  the  application  to 
evaluate  and  approve  or  disapprove 
requests  for  NAWAS  services  based  on 
eligibility  requirements  in  CPG  1-14. 
Principles  of  Warning  and  Criteria 
Governing  Eligibility  of  National 
Warning  Systems  Service. 

Type  of  Respondents:  State  and  local 
governments;  Federal  agencies  or 
employees. 

Estimate  of  Total  Annual  Reporting 
and  Recordkeeping  Burden:  50  Hours. 

Number  of  Respondents:  50. 

Estimatea  Average  Burden  Time  per 
Response:  1  Hour. 

Frequency  of  Response:  One-time  to 
apply  for  Fedeiiral  assistance. 

Dated:  September  13. 1993. 
Ww%  C  MoMV, 

Dinctor.  Offkx  of  Administmtre  Support 
[FR  Doc  Oa-23227  FUed  9-21-93;  8:45  nnl 
ooMsna-st-M 


(FEM^1003-OR] 

North  CaroUna;  Malor  DIaaater  and 
Related  Delannlnatlona 

agency:  Federal  Emergency 
Management  Agency  (FEMA). 
ACnON:  Notice. 

SUMMARY:  This  Is  a  notice  of  the 
Presidential  declaration  of  a  major 
disaster  for  the  State  of  North  Carolina 
(FEMA-1003-DR),  dated  September  10. 
and  related  determinations. 
EFFECTIVE  DATE:  September  10, 1993. 
FOA  FURTHER  MFORMATION  CONTACT: 
Pauline  C.  Campbell.  Disaster 
Assistance  Pro-ams,  Federal 
Emergency  Management  Agency. 
Wasbdngton,  DC  20472.  (202)  64&-3606. 
SUPPLEMENTARY  MFORMATION:  Notice  is 
hereby  given  that,  in  a  letter  dated 
September  10.  the  President  declared  a 
major  disaster  under  the  authority  of  the 
Robert  T.  Stafford  Disaster  Relief  and 
Emergency  Assistance  Act  (42  U.S.C 
5121  e(  seq.),  as  follows: 

I  hare  dstimntimd  that  the  danuigw  in 
certain  areas  of  the  State  of  North  Carolina. 


resulting  from  Hunicaiie  Emily  on  August 
31. 1993,  is  of  sufficient  severity  and 
magnitude  to  warrant  a  major  disaster 
decTaration  under  the  Robert  T.  St^fTord 
Disaster  Relief  and  Emergency  Assistance  Act 
C'tiie  Stafford  Act").  1.  therefore,  declare  that 
such  a  maior  disaster  exists  in  tlie  State  of 
North  Carolina. 

In  order  to  provide  Federal  assistance,  you 
are  hereby  authorized  to  allocate  from  funds 
available  for  these  purposes,  such  amounts  as 
you  find  necessary  for  Federal  disaster 
assistance  and  administrative  expenses. 

You  are  authorized  to  provide  Individual 
Assistance  in  the  designated  areas,  Public 
Assistance  may  be  added  at  a  later  date,  if 
%varranted.  Consistent  with  the  requirement 
that  Federal  assistance  be  supplemental,  any 
Federal  funds  provided  under  the  Stafford 
Act  for  Public  Assistance  will  be  limited  to 
75  percent  of  the  total  eligible  costs. 

The  time  period  prescribed  for  the 
implementation  of  section  310(a). 
Priority  to  Certain  Applications  for 
Public  Facility  and  PubUc  Housing 
Assistance,  42  U.S.C.  5153,  shall  be  for 
a  period  not  to  exceed  six  months  after 
the  date  of  this  declaration. 

Notice  is  hereby  given  that  pursuant 
to  the  authority  vested  in  the  Director  of 
the  Federal  Emergency  Management 
Agency  imder  Executive  Order  12148, 1 
hereby  appoint  Thomas  P.  Credle  of  the 
Federal  Emergency  Management  Agency 
to  act  as  the  Federal  Coordinating 
Officer  for  this  declared  disaster. 

I  do  hereby  determine  the  following 
area  of  the  State  of  North  Carolina  to 
have  been  affected  adversely  by  this 
declared  major  disaster: 

Dare  County  for  Individual  Assistance. 
(Catalog  of  Federal  Domestic  Assistance  No. 
83.516,  Disaster  Assistance) 
)aB«  Lea  Witt. 
Director. 

[FR  Doc.  93-23228  Filed  9-21-«3;  8:45  am) 
MXMOOOMSn 


purauant  to  the  authority  vested  In  the 
Director  of  the  Federal  Emergency 
Management  Agency  under  Executive 
Order  12148. 1  hereby  appoint  Ihor 
Husar  of  the  Federal  Emergency 
Management  Agency  to  act  as  the 
Federal  Coordinating  OfBcer  for  this 
declared  disaster. 

This  action  terminates  my 
appointment  of  Stephen  Kempf.  Jr.,  as 
Federal  Coordinating  Officer  for  this 
disaster. 

(Catalog  of  Federal  Domestic  Assistance  No. 

83.516,  Disaster  Assistance) 

lams*  L.  Witt. 

Director. 

(FR  Doc  93-23230  Filed  9-21-93;  8:45  am) 
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[FEMA-473-DR] 

New  Jersey;  Amendment  to  Notice  of 
a  Major  Disaster  Declaration 

AGENCY:  Federal  Emergency 
Management  Agency  (FEMA). 
ACTION:  Notice. 

SUMMARY:  This  notice  amends  the  notice 
of  a  major  disaster  for  the  State  of  New 
Jersey  (FEMA-973-DR).  dated 
December  18, 1992,  and  related 
determinations. 

EFFECTIVE  DATE:  August  26, 1993. 
FOR  FURTHER  MFORMATKM  CONTACT: 
PauUne  C  Campbell,  Disaster 
Assistancs  Pngnms,  Federal 
Emergency  Management  Agency. 
Waslidngton.  DC  20472.  (202)  646-3606. 
SUPPIBIBITARV  MFORMATION:  NotiOB  is 
hereby  given  that,  efiiective  this  date  and 


[FEMA-3113-EM] 

Texas;  Emergency  Declaration  and 
Related  Determinations 

AGENCY:  Federal  Emergency 
Management  Agency  (FEMA). 

ACTK?N;  Notice. 

SUMMARY:  This  is  a  notice  of  the 
Presidential  declaration  of  an 
emergency  for  the  State  of  Texas 
(FEMA-3113-EM),  dated  September  10, 
1993,  and  related  determinations. 
EFFECTIVE  DATE:  September  10, 1993. 
FOR  FURTHER  SVORMATION  CONTACT: 
Pauline  C  Campbell,  Disaster 
Assistance  Pro-ams,  Federal 
Emergency  Management  Agency. 
Wasbdngton.  DC  20472,  (202)  646-3606. 
SUPPLEMENTARY  INFORMATION:  NotiCB  is 
hereby  given  that,  in  a  letter  dated 
September  10, 1993,  the  President 
declared  an  emergency  under  the 
authority  of  the  Robert  T.  Stafford 
Disaster  Relief  and  Emergency 
Assistance  Act  (42  U.S.C  5121  et  seq.), 
as  follows: 

I  have  determined  that  the  damage  in 
certain  areas  of  the  State  of  Texas,  resulting 
from  extreme  fire  hazards  on  August  30, 
1993,  and  continuing,  is  of  sufficient  severity 
and  magnitude  to  warrant  an  emergency 
declaration  under  title  V,  section  S01(a),  of 
the  Robert  T.  SUfford  Disaster  Relief  and 
Emergency  Assistance  Act  ("the  Staflord 
Act").  I.  therefore,  declare  that  such  sn 
emergency  exists  in  the  State  of  Texas. 

You  are  authorized  to  coordinala  all 
emergency  fire  hazard  efforts  which  have  the 
purpose  of  alleviating  the  hardship  and 
suffering  caused  by  the  emergency  on  the 
local  population,  and  to  provide  appropriate 
assistance  for  required  emergency  measures, 
authorized  under  tide  V  of  the  Stafford  Act. 
to  save  lives,  protect  pioperty  and  public 
health  and  safety,  and  lessen  or  avert  the 
threat  of  a  catastrophe  in  the  designated 
areas.  Spedficalty,  you  are  authoriaed  to 
mobilize  and  prestage  Federal  lire 
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suppression  resources,  including  helicopters 
and  air  tankers,  and  reimburse  for  costs 
associated  with  employing  these  resources  in 
controlling  fires  which  occur  in,  or  threaten, 
urban  areas  which  are  so  large  that  State  and 
local  resources  have  no  possibility  of 
bringing  them  under  control.  Further,  you  are 
authorized  to  reimburse  State  and  local 
governmental  expenses  for  fire  suppression 
when  such  fire  suppression  is  conducted  as 
part  of  an  incident  that  includes  Federal  fire 
suppression  resources  for  the  duration  of 
time  that  such  resources  are  in  use. 

In  order  to  provide  Federal  assistance,  you 
are  hereby  authorized  to  allocate  from  funds 
available  for  these  purposes,  such  amounts  as 
you  find  necessary  for  Federal  disaster 
assistance  and  administrative  expenses. 
Consistent  with  the  requirement  that  Federal 
assistance  be  supplemental,  any  Federal 
funds  provided  under  the  Stafford  Act  will 
be  limited  to  75  percent  of  the  total  eligible 
costs. 

Notice  is  hereby  given  that  pursuant 
to  the  authority  vested  in  the  Director  of 
the  Federal  Emergency  Management 
Agency  under  Executive  Order  12148, 1 
hereby  appoint  Leland  Wilson  of  the 
Federal  Emergency  Management  Agency 
to  act  as  the  Federal  Coordinating 
Officer  for  this  declared  emergency. 

I  do  hereby  determine  the  following 
areas  of  the  State  of  Texas  to  have  been 
affected  adversely  by  this  declared 
emergency: 

Anderson,  Archer,  Atascosa,  Austin, 
Bandera,  Bastrop.  Baylor,  Bee,  Bell,  Bexar, 
Blanco,  Borden,  Bosque,  Brazos,  Brown, 
Burleson,  Burnet,  Caldwell,  Callahan,  day. 
Coke,  Coleman,  Collin,  Colorado,  Comal, 
Comanche,  Concho,  Cooke,  Coryell,  Cottle, 
Crockett,  Crosby,  Dallas,  Dawson,  De  Witt, 
Denton,  Dickens,  Dimmitt,  Duval,  Eastland, 
Edwards,  Ellis,  Erath,  Falls,  Fayette,  Fisher, 
Floyd,  Foard,  Freestone,  Frio,  Garza, 
Gillespie,  Glassock,  GoUad,  Gonzales, 
Grayson,  Grimes,  Guadalupe,  Hamilton, 
Hardeman,  Haskell,  Hays,  Henderson,  Hill, 
Hood,  Houston,  Howard,  Irion,  )ack,  Jackson, 
Jim  Wells,  Johnson,  Jones,  Karnes,  Kaufrnan, 
Kendall,  Kent,  Kerr,  Kimble,  King,  Kiimey, 
Knox,  La  Salle,  Lampasas,  Lavaca,  Lee,  Leon, 
Limestone,  Live  Oak,  Llano,  Lubbock,  Lynn, 
Madison,  Martin,  Mason,  Maverick. 
McCulloch,  McLennan,  McMullen,  Medina, 
Menard,  Midland,  Milam,  Mills,  Mitchell, 
Montague,  Montgomery,  Motley,  Navarro, 
Nolan,  Palo  Pinto,  Parker,  Reagan,  Real. 
Robertson,  Rockwall,  Ruimels.  San  Saba, 
Schleicher,  Scurry,  Shackelford,  Somervell. 
Stephens,  Sterling,  Stonewall,  Sutton, 
Tarrant,  Taylor,  Terrell,  Throckmorton,  Tom 
Green,  Travis,  Upton,  Uvalde,  Val  Verde,  Van 
Zandt,  Victoria,  Walker,  Waller,  Washington, 
Webb,  Wharton,  Wichita.  Wilbarger, 
Williamson,  Wilson,  Wise,  Young,  and 
Zavala. 

(Catalog  of  Federal  Domestic  Assistance  No. 
83.516,  Disaster  Assistance) 
|ame«  Lee  Witt, 
Director. 

(FR  Doc  93-23229  Filed  9-21-93;  8:45  am] 
Biuma  CODE  •na-oa-M 


Board  of  Viattora  for  the  National  Rra 
Academy,  Meeting 

AGENCY:  Federal  Emergency 
Management  Agency  (FEMA). 
ACTION:  Notice  of  open  meeting. 

SUMMARY:  In  accordance  with  section 
10(a)(2)  of  the  Federal  Advisory 
Committee  Act,  5  U.S.C.  App.  2,  FEMA 
announces  the  following  committee 
meeting: 

Name:  Board  of  Visitors  for  the  National 
Fire  Academy. 

Dates  of  Meeting:  October  8-10, 1993. 

Place:  Building  H  Conference  Room, 
National  Emergency  Training  Center, 
Emmitsbtirg,  Maryland. 

Time:  October  8, 1993,  9  a.m.-5  p.m.; 
October  9, 1993,  9  a.m.-l  p.m.;  October  10, 
1993,  9  a.m.-2  p.m. 

Proposed  Agenda:  October  8:  Quarterly 
meeting — Prepfre  Annual  Report.  October 
9^Agenda  coff  pletion.  October  10 — Attend 
National  Fallen  Firefighters  Memorial 
Services. 

SUPPLEMENTARY  INFORMATION:  The 

meeting  will  be  open  to  the  public  with 
seating  available  on  a  first-come,  first- 
served  basis.  Members  of  the  general 
public  who  plan  to  attend  the  quarterly 
meeting  shoud  contact  tte  Office  of  the 
Superintendent,  National  Fire  Academy, 
U.S.  Fire  Administration,  16825  South 
Seton  Avenue,  Emmitsburg,  MD  21727, 
(301)  447-1117,  on  or  before  September 
30, 1993. 

Minutes  of  the  meeting  will  be 
prepared  and  will  be  available  for 
pubhc  viewing  in  the  Office  of  the 
Administrator,  U.S.  Fire 
Administration,  Federal  Emergency 
Management  Agency,  Emmitsburg,  MD 
21727.  Copies  of  the  minutes  will  be 
available  upon  request  30  days  after  the 
meeting.  ^ 

Dated:  September  9. 1993! 
Edward  M.  Wall, 
Deputy  Administrator,  U.S.  Fin 
Administration 
[FR  Doc  93-23231  Filed  9-21-93;  8:45  am] 
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FEDERAL  MARITIME  COMMISSION 

Ocean  Freight  Forwarder  Licanae 
Appllcanta 

Notice  is  hereby  given  that  the 
following  applicants  have  filed  with  the 
Federal  Maritioie  Commission 
applications  fcr  licenses  as  ocean  freight 
forwarders  pursuant  to  section  19  of  the 
Shipping  Act  of  1984  (46  U.S.C  app. 
1718  and  46  CFR  510). 

Persons  knowing  of  any  reason  why 
any  of  the  following  applicants  should 
not  receive  a  license  are  requested  to 


contact  the  Office  of  Freight  Forwarders, 
Federal  Maritime  Commission, 
Washington.  DC  20573.    ■ 

Cargonauts,  Inc.,  7331  NW.  54  Street,  Miami, 
FL  33166 
Officers:  Alberto  Spencer,  President; 
Claudio  Vicuna,  Director 
Maritime  Terminal,  Inc.,  Whalers'  Wharf. 
New  Bedford,  MA  02740 
Officers:  David  Wechsler,  President; 
Richard  Gwinn,  Director;  Frederick  P 
McBrier,  DirectorA'ice  President;  Jonas 
af  Jochnick,  Director;  Adolf  af  Jochnick, 
Director 
Ryan  Freight  Services,  Inc.,  1702  Minters 
Chapel  Rd.,  ste.  104,  Grapevine,  TX 
76051 
Officers:  Jack  Elliott  Ryan,  President/ 
Director.  David  M.  Thomas,  Secretary/ 
Treasiu^r/Director 
Gemini  Warehouse,  Inc.,  8535  Posey  Rd., 
Jacksonville,  FL  32220 
Officers:  Ralph  J.  Martinez,  President; 
Harvin  W.  Lane,  Vice  President;  Patricia 
C.  Martinez,  Secretary /Treasurer/ 
Director.  Robert  J.  Martinez,  Director 
Air-Sea  International,  Inc.  218  Marsh  Island 
Drive,  Chesapeake,  VA  23320 
Officers:  Michael  R.  Streibel,  President; 
Catherine  M.  Stre'bel,  Treasurer 
Preferred  Distribution  Service,  Inc.,  1220 
Barranca,  suite  «3,  El  Paso.  TX  79935 
Officers:  John  Shannon  Haycraft, 
President/Director;  Nellie  M.  I}avis,  Vice 
President;  Maria  G.  Estrada.  Vice 
President  Finance 
Cargo  U.K.  Inc.  4790  Aviation  Parkway, 
Atlanta,  GA  30349 
Officers:  Roger  Harold  Botting,  President/ 
Stockholder;  Regina  Jacqueline  Botting. 
Secre.  iTreas./Stockh. 
By  the  Federal  Maritime  Commission. 
Dated:  September  15, 1993. 
Joseph  C  Polking, 
Secretary. 
[FR  Doc.  93-23113  Filed  9-21-93;  8:45  am] 
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Ocean  Frelgtit  Forwarcter  License 
Appllcanta 

Notice  is  hereby  given  that  the 
following  applicants  have  filed  with  the 
Federal  Maritime  Commission 
applications  for  hcenses  as  ocean  freight 
forwarders  pursuant  to  section  19  of  the 
Shipping  Act  of  1984  (46  U.S.C.  app. 
1718  and  46  CFR  part  510). 

Persons  knowing  of  any  reason  why 
any  of  the  following  appucants  should 
not  receive  a  licoase  are  requested  to 
contact  the  Office  of  Freight  Forwarders, 
Federal  Maritime  Commission, 
Washington,  DC  20573. 

Frama  International  of  Florida,  Inc.,  3274 
NW.  22nd  Ave.,  Ft.  Lauderdale,  FL 
33309 
Officer:  Maria  P.  Thome,  President 

Key  Cargo  Marine,  Inc.,  4000  N.  Federal 
Higb%»y,  ste.  201,  Boca  Raton,  FL  33431 


t 
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Officers:  William  L  Cohen,  President/ 
Secretary;  Cynthia  A.  Newlan.  Vice 
President 
RfT  Express,  Inc.,  1019  Grandview  Dr.,  So. 
San  Francisco,  CA  94080 
Officers:  Roland  ].  Thompson,  President; 
Jean  Thompson,  General  Manager/ 
Stoclcholder  . 

Ben  Odihirin  Company,  Inc.,  690  Wainwright 
Street,  Union,  NJ  07083 
Officer:  Ben  Odihirin,  President/Director 
Loba  Corporation,  3200  NW,  77th  Court, 
Miami,  FL  33122 
Officers:  )uan  Ramon  Poll,  President; 
Demetrio  Pina,  Vice  President;  Vilma 
Pina,  Secretary;  Raul  Cabrera.  Treasurer 
)  and  L  Worldwide,  520  Spring  Breeze, 
League  City,  TX  77573 
Maria  N.  Wallington,  Sole  Proprietor 
Tri-Link  International,  Inc.,  4891  Cypress 
Point  Circle.  Virginia  Beach.  VA  23455 
Officer:  Patrick  Ambrosio,  President/ 
Secretary 
Transfair,  Inc.,  18900  Des  Moines  Way  So., 
Seattle,  WA  98148 
Officers:  Greg  Vemoy,  President; 
Ferdinand  Zigahn,  Vice  President; 
Phyllis  Stieglitz,  Secretary /Treasurer 
By  the  Federal  Maritime  Commission. 
Dated:  September  16, 1993. 
loMph  C  PoUdng. 
Secretary. 

fFR  Doc.  93-23112  Filed  9-21-93;  8:45  am) 
MUJNQ  cooe  C7»-ei-ll 


FEDERAL  RESERVE  SYSTEM 

Notice  of  Meeting  of  Consumer 
Advisory  Council 

The  Consumer  Advisory  Council  will 
meet  on  Thursday,  October  28.  The 
meeting,  which  will  be  open  to  public 
observation,  will  take  place  in  Terrace 
Room  E  of  the  Martin  Building.  The 
meeting  is  expected  to  begin  at  9  a.m. 
and  to  continue  until  5  p.m.,  with  a 
lunch  break  from  1  until  2  p.m.  The 
Martin  Building  is  located  on  C  Street, 
Northwest,  between  20th  and  2l8t 
Streets  in  Washington,  DC. 

The  Council's  function  is  to  advise 
the  Board  on  the  exercise  of  the  Board's 
responsiblUties  under  the  Consumer 
Credit  Protection  Act  and  on  other 
matters  on  which  the  Board  seeks  its 
advice.  Time  permitting,  the  Council 
will  discuss  the  following  topics; 

Community  Reinvestment  Act  Reform. 
Discussion  led  by  the  Bank  Regulation 
Committee  on 

(1)  the  key  elements  of  the 
Administration's  directive  to  the 
agencies  to  provide  clearer  guidance  to 
financial  institutions  and  set  new 
standards  on  how  CRA  performance 
will  be  evaluated;  and 

(2)  legislative  proposals  to  reform 
CRA. 

Community  Banking  and  Financial 
Institutions  Fund  Proposals.  Discussion 


led  by  the  Community  Affairs  and 
Housing  Committee  on  legislative 
proposals  to  create  a  fund  to  help 
nnance  community  development 
financial  institutions. 

Models  for  Economic  Development. 
Report  by  the  Community  Affairs  and 
Housing  Committee  on  examples  of  how 
the  Community  Reinvestment  Act  can 
assist  in  stimulating  economic 
development  in  distressed  communities; 
the  committee  will  describe  successful 
models  and  how  they  attract  private 
capital. 

Small  Business  Credit  Availabilify. 
Discussion  led  by  the  Consumer  Credit 
Committee  on  ways  the  financial 
services  industry  can  better  meet  the 
needs  of  small  business  borrowers,  with 
a  focus  on  women  business  owners. 

Members  Forum.  Presentation  of 
individual  Council  members'  views  on 
whether  there  are  visible  signs  of  an 
economic  upturn  present  within  their 
industries  or  local  economies,  and 
whether  it  is  getting  easier  to  obtain  a 
loan. 

Council  Member  Perspectives. 
Remarks  by  Council  members 
identifying  special  areas  of  importance 
and  concerns  regarding  the  provision  of 
financial  services  to  consumers  and 
communities. 

Governor's  Report.  Report  by  Federal 
Reserve  Board  Member  Lawrence  B, 
Lindsey  on  economic  conditions,  recent 
Board  initiatives,  and  issues  of  concern, 
with  an  opportimity  for  questions  from 
Council  members. 

Committee  Reports.  Reports  from 
Council  committees  on  their  work  in 
1993. 

Other  matters  previously  considered 
by  the  Council  or  initiated  by  Council 
members  also  may  be  discussed.Persons 
wishing  to  submit  to  the  Council  their 
views  regarding  any  of  the  above  topics 
may  do  so  by  sending  written 
statements  to  Ann  Marie  Bray, 
Secretary,  Consumer  Advisory  Council, 
Division  of  Consumer  and  Community 
Affairs,  Board  of  Governors  of  the 
Federal  Reserve  System,  Washington, 
DC  20551.  Comments  must  be  received 
no  later  than  close  of  business  Friday, 
October  22,  and  must  be  of  a  quality 
suitable  for  reproduction. 

Information  with  regard  to  this 
meeting  may  be  obtained  from  Bedelia 
Calhoun,  Staff  Specialist,  Consumer 
Advisory  Council,  Division  of  Consumer 
and  Community  Affairs,  Board  of 
Governors  of  the  Federal  Reserve 
System,  Washington,  DC  20551,  (202) 
452-6470.  Telecommimications  Device 
for  the  Deaf  (TDD)  users  may  contact 
Dorothea  Thompson,  (202)  452-3544. 


Board  of  Governors  of  the  Federal  Reserve 
System,  September  16, 1993. 
William  W.  WilM. 
Secretary  of  the  Board. 
(FR  Doc.  93-23168  Filed  9-21-93;  8:45  am) 
BHJJNO  COOC  •21»«1-P 


Banc  One  Corporation,  et  al.; 
Formations  of;  Acquisitions  by;  and 
Mergers  of  Bank  Holding  Companies 

The  companies  listed  in  this  notice 
have  applied  for  the  Board's  approval 
under  section  3  of  the  Bank  Holding 
Company  Act  (12  U.S.C.  1842)  and  § 
225.14  of  the  Board's  Regulation  Y  (12 
CFR  225.14)  to  become  a  bank  holding 
company  or  to  acquire  a  bank  or  bank 
holding  company.  The  factors  that  are 
considered  in  acting  on  the  applications 
are  set  forth  in  section  3(c)  of  the  Act 
(12  U.S.C.  1842(c)). 

Each  application  is  available  for 
immediate  inspection  at  the  Federal 
Reserve  Bank  indicated.  Once  the 
application  has  been  accepted  for 
processing,  it  will  also  be  available  for 
inspection  at  the  offices  of  the  Board  of 
Governors.  Interested  persons  may 
express  their  views  in  writing  to  the 
Reserve  Bank  or  to  the  offices  of  the 
Board  of  Governors.  Any  comment  on 
an  application  that  requests  a  hearing 
must  include  a  statement  of  why  a 
written  presentation  would  not  suffice 
in  lieu  of  a  hearing,  identifying 
specifically  any  questions  of  fact  that 
are  in  dispute  and  summarizing  the 
evidence  that  would  be  presented  at  a 
hearing. 

Unless  otherwise  noted,  comments 
regarding  each  of  these  applications 
must  be  received  not  later  than  October 
15,  1993. 

A.  Federal  Reserve  Bank  of  Cleveland 
Oohn  J.  Wixted,  Jr.,  Vice  President)  1455 
East  Sixth  Street,  Cleveland,  Ohio 
44101: 

1.  Banc  One  Corporation.  Columbus, 
Ohio,  and  Banc  One  Wisconsin 
Corporation,  Milwaukee,  Wisconsin;  to 
merge  with  First  Financial  Associates, 
Kenosha,  Wisconsin,  and  thereby 
indirectly  acquire  First  National  Bank  of 
Kenosha,  Kenosha,  Wisconsin, 

2.  FCBanc  Corp.,  Bucyrus,  Ohio;  to 
become  a  bank  holding  company  by 
acquiring  100  percent  of  the  voting 
shares  of  The  Farmers  Citizens  Bank, 
Bucyrus,  Ohio. 

B.  Federal  Reserve  Bank  of  Atlanta 
(Zane  R.  Kelley,  Vice  President)  104 
Marietta  Street,  N.W.,  Atlanta.  Georgia 
30303: 

1.  AmSouth  Bancorporation, 
Birmingham,  Alabama;  to  merge  with 
Paricway  Bancorp,  Inc.,  Ft.  Myers. 
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FlwicU.  and  thereby  indirectly  acquire 
Parkway  Bank.  Ft.  Myers.  Florida. 

2.  McConnell  &■  Co.  and  Eberhardt. 
Inc.,  Elberton,  Georgia;  to  become  a 
bank  holding  company  by  acquiring  25 
percent  of  the  voting  ^ares  of  Pinnacle 
Financial  Corporation,  Elberton. 
Georgia,  formerly  First  Elbert 
Corporation,  and  thereby  indirectly 
acquire  the  First  National  Bank  in 
Elberton,  Elberton,  Georgia. 

3.  SoutbTrust  Corporation, 
Birmingham,  Alabama:  to  acquire  100 
percent  of  the  voting  shares  of 
SouthTrust  of  Mississippi,  Inc., 
Pascagoula,  Mississippi,  and  thereby 
merge  with  CNB  Capital  Corp.. 
Pascagoula,  Mississippi,  and  thereby 
acquire  Citizens  National  Bank. 
Pascagoula,  Mississippi. 

C.  Federal  Reserve  Bank  of  Chicago 
(James  A.  Bluemle,  Vice  President)  230 
South  LaSalle  Street.  Chicago.  Illinois 
60690: 

1 .  Hoosier  Hills  Financial  Corp., 
ESOP,  Osgood,  Indiana;  to  become  a 
bank  holding  company  by  acquiring 
between  30-40  percent  of  the  voting 
shares  of  Hoosier  Hills  Financial  Corp.. 
Osgood,  Indiana,  and  thereby  indirectly 
acquire  Ripley  County  Bank.  Osgood, 
Indiana. 

2.  Prophetstown  Banking  Co.. 
Prophetstown,  Illinois;  to  become  a 
bank  holding  company  by  acquiring  100 
percent  of  the  voting  shares  of  Farmers 
National  Bank  of  Prophetstown. 
Prophetstown,  Illinois. 

3.  Trivoli  Bancorp,  Inc.,  Trivoli. 
Illinois;  to  acquire  100  percent  of  the 
voting  shares  of  Hanna  City  State  Bank. 
Hanna  City,  Illinois. 

D.  Federal  Reserve  Bank  of  St  Louis 
(Randall  C.  Sumner,  Vice  President)  411 
Locust  Street,  St.  Louis,  Missouri  63166: 

1.  First  United  Bancshares.  Inc.,  El 
Dorado,  Arkansas;  to  acquire  100 
percent  of  the  voting  shares  of 
Commerce  Financial  Corporation,  Alma, 
Arkansas,  and  thereby  indirectly  acquire 
Commerce  Bank  at  Alma,  Alma, 
Arkansas. 

E.  Federal  Reserve  Bank  of  Kansas 
City  (John  E.  Yorke,  Senior  Vice 
President)  925  Grand  Avenue,  Kansas 
City,  Missouri  64198: 

1.  Neosho  Bancshares  Employee 
Stock  Ownership  Plan,  Neosho, 
Missouri;  to  become  a  bank  holding 
company  by  acquiring  30  percent  of  the 
voting  shares  of  Neosho  Bancshares, 
Inc.,  Neosho,  Missouri,  and  thereby 

#  indirectly  acquire  Community  Bank  & 
Trust,  Neosho,  Missoiuri. 

2.  Packers  Management  Company, 
Inc.,  Omaha,  Nebraska;  to  merge  with 
Nebraska  National  Corporation,  Omaha, 
Nebraska,  and  thereby  indirectly  acquire 


Nebraska  National  Bank,  Omaha, 
Nebraska. 

Board  of  Governors  of  the  Federal  Reserve 
System,  September  16, 1993. 
Jennifer  J.  Johnson, 
Associate  Secretary  of  the  Board. 
[PR  Doc  93-23169  Filed  9-21-93;  8:45  am) 
BUJNQ  cooc  •si»«i.r 


Fuji  Bank,  Umlted.  et  al.;  Acqulsltk>n« 
of  Companies  Engaged  In  Permlaalbie 
Nonbanking  Activttka 

The  organizations  listed  in  this  notice 
have  applied  under  §  225.23(a)(2)  or  (f) 
of  the  Board'  3  Regulation  Y  (12  CFR 
225.23(a)(2)  or  (f))  for  the  Board's 
approval  imder  section  4(c)(8)  of  the 
Bank  Holding  Company  Act  (12  U.S.C. 
1843(c)(8))  ar.d  §  225.21(a)  of  Regulation 
Y  (12  CFR  225.21(a))  to  acquire  or 
control  voting  securities  or  assets  of  a 
company  engaged  in  a  nonbanking 
activity  that  is  Usted  in  §  225.25  of 
Regxilation  Y  as  closely  related  to 
banking  and  permissible  for  bank 
holding  companies.  Unless  otherwise 
noted,  such  activities  will  be  conducted 
throughout  the  United  States. 

Each  application  is  available  for 
immediate  inspection  at  the  Federal 
Reserve  Bank  indicated.  Once  the 
application  his  been  accepted  for 
processing,  it  will  also  be  available  for 
inspection  at  'iie  ofhces  of  the  Board  of 
Governors.  Interested  persons  may 
express  their  -/iews  in  writing  on  the 
question  whe  her  consummation  of  the 
proposal  can  'reasonably  be  expected  to 
produce  beneSts  to  the  pubUc,  such  as 
greater  convenience,  increased 
competition,  or  gains  in  efficiency,  that 
outweigh  posrible  adverse  effects,  such 
as  undue  con(  entration  of  resources, 
decreased  or  unfair  competition, 
conflicts  of  interests,  or  unsound 
banking  practices."  Any  request  for  a 
hearing  on  this  question  must  be 
accompanied  by  a  statement  of  the 
reasons  a  wrir.en  presentation  would 
not  suffice  in  "  ieu  of  a  hearing, 
identifying  specifically  any  questions  of 
fact  that  are  in  dispute,  summarizing  the 
evidence  that  would  be  presented  at  a 
hearing,  and  indicating  how  the  party 
commenting  would  be  aggrieved  by 
approval  of  the  proposal. 

Unless  otherwise  noted,  comments 
regarding  each  of  these  appUcations 
must  be  received  at  the  Reserve  Bank 
indicated  for  the  application  or  the 
offices  of  the  Board  of  Governors  not 
later  than  October  15, 1993. 

A.  Federal  Reserve  Bank  of  New 
York  (William  L.  Rutledge,  Vice 
President)  33  Liberty  Street,  New  York. 
New  York  10045: 


1.  Fuji  Bank,  Limited,  Tokyo,  Japan;  to 
acquire  through  its  subsidiary.  Heller 
Financial,  Inc.,  Chicago,  Illinois,  certain 
assets  of  Imperial  Premium  Finance. 
Inc.  (A  Delaware  corporation).  Imperial 
Premium  Finance,  Inc.  (A  California 
corporation),  Imperial  Premium 
Funding  Corp.,  and  Imperial  Premium 
Financial  Holding  Corp.  and  thereby 
engage  in  financing  insurance  premium 
payments  pursuant  to  225.25(b)(l)(iv]  of 
the  Board's  Regulation  Y. 

2.  KeyCorp,  Albany,  New  York,  and 
Key  Bancshares  of  Alaska,  Anchorage, 
Alaska;  to  acquire  Jackson  County 
Federal  Bank,  FSB,  Medford,  Oregon, 
and  thereby  engage  in  operating  a 
savings  association  pursuant  to  § 
225.25(b)(9)  of  the  Board's  RegulaUon  Y. 
In  addition,  KeyCorp  seeks  prior 
approval  to  acquire,  under  certain 
circumstances,  up  to  19.9  percent  of  the 
voting  shares  of  Jackson  County  Federal 
Bank,  FSB. 

B.  Federal  Reserve  Bank  of  Atlanta 
(Zane  R.  Kelley,  Vice  President)  104 
Marietta  Street.  N.W.,  Atlanta,  Georgia 
30303: 

1.  Barnett  Banks,  Inc.,  Jacksonville, 
Florida,  and  Bamett  Subsidiary, 
Jacksonville,  Florida;  to  enter  into  a 
joint  venture  with  Mac  Partners, 
Atlanta,  Georgia,  to  acquire  Main 
America  Capital,  L.C.,  Atlanta,  Georgia, 
and  thereby  engage  in  lending  activities 
pursuant  to  §  225.25(b)(1)  of  the  Board's 
Regulation  Y. 

C.  Federal  Reserve  Bank  of  St.  Louis 
(Randall  C.  Sumner,  Vice  President)  411 
Locust  Street,  St.  Louis,  Missouri  63166: 

I.  First  Banks,  Inc.,  St.  Louis, 
Missouri;  to  acquire  American  Home 
Savings  and  Loan  Association,  St.  Louis, 
Missouri,  and  thereby  engage  in 
operating  a  savings  association  pursuant 
to  §  225.25(b)(9)  of  the  Board's 
Regulation  Y.  These  activities  will  be 
conducted  in  the  State  of  Missouri. 

Board  of  Governors  of  the  Federal  Reserve 
System.  September  16, 1993. 
Jennifer  J.  Johnson, 
Associate  Secretary  of  the  Board. 
(FR  Doc  93-23170  Filed  9-21-93;  8:45  am) 

WLUNQ  COOe  621041-f 


Paul  Jennings,  et  al.;  Change  in  Bank 
Control  Notices;  Acquisitions  of 
Shares  of  Banks  or  Bank  Holding 
Companies 

The  notificants  listed  below  have 
applied  under  the  Change  in  Bank 
Control  Act  (12  U.S.C  1817(j))  and  § 
225.41  of  the  Board's  Regulation  Y  (12 
CFR  225.41)  to  acquire  a  bank  or  bank 
holding  company.  The  factors  that  are 
considered  in  acting  on  the  notices  are 
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set  forth  in  paragraph  7  of  the  Act  (12 
U.S.C.  1817(j)(7)). 

The  notices  are  available  for 
immediate  inspection  at  the  Federal 
Reserve  Bank  indicated.  Once  the 
notices  have  been  accepted  for 
processing,  they  will  also  be  available 
for  inspection  at  the  offices  of  the  Board 
of  Governors.  Interested  persons  may 
express  their  views  in  writing  to  the 
Reserve  Bank  indicated  for  that  notice 
or  to  the  offices  of  the  Board  of 
Governors.  Comments  must  be  received 
not  later  than  October  12.  1993. 

A.  Federal  Reserve  Bank  of 
Minneapolis  (James  M.  Lyon,  Vice 
President)  250  Marquette  Avenue. 
Minneapolis,  Minnesota  55480: 

1.  Paul  Jennings,  David  Jennings, 
Lynn  Jennings  Adcock,  and  Steven 
Jennings;  to  each  acquire  25  percent,  for 
a  total  of  100  percent  of  the  voting 
shares  of  Spring  Grove  Investments, 
Inc.,  Spring  Grove,  Minnesota,  and 
thereby  indirectly  acquire  Onsgard  State 
Bank,  Spring  Grove,  Minnesota. 

B.  Feoeral  Reserve  Bank  of  Dallas 
(Genie  D.  Short,  Vice  President)  2200 
North  Pearl  Street,  Dallas,  Texas  75201- 
2272: 

1 .  William  Herman  May,  as  Trustee 
for  The  Herman  May  et  ux  Living  Trust, 
Farmersville,  Texas,  to  acquire  4.28 
percent  for  a  total  of  7.47  percent; 
Wayne  Herman  May,  as  Trustee  for  the 
Wayne  May  et  ux  Living  Trust, 
Farmersville,  Texas,  to  acquire  3.11 
percent,  for  a  total  of  5.43  percent;  and 
May  Furniture  k  Appliance,  Inc., 
Farmersville,  Texas,  to  acquire  1.16 
percent  of  for  a  total  of  2.02  percent  of 
the  voting  shares  of  Farmersville 
Bancshares,  Inc..  Farmersville,  Texas, 
and  thereby  indirectly  acquire  First 
Bank  Farmersville,  Farmersville,  Texas, 
and  First  Bank,  McKinney,  Texas. 

Board  of  Governors  of  the  Federal  Reserve 
System.  September  16. 1993. 
Jennifer ).  Johnaon, 
Associate  Secretary  of  the  Board. 
[FR  Doc.  93-23171  Filed  9-21-93;  8:45  am) 

MJJNQ  COOE  ni(M)1-f 


Northern  Illinois  FIrtancial  Corporation, 
et  al.;  Notice  of  Applications  To 
Engage  de  novo  In  Permissible 
Nonbanking  Activities 

The  companies  listed  in  this  notice 
have  filed  an  application  under  § 
225.23(a)(1)  of  the  Board's  Regulation  Y 
(12  CFR  225.23(a)(1))  for  the  Board's 
approval  under  section  4(c)(8)  of  the 
Bank  Holding  Company  Act  (12  U.S.C. 
1843(c)(8))  and  §  225.21(a)  of  ReguUtion 
Y  (12  CFR  225.21(a))  to  commence  or  to 
engage  de  novo,  either  directly  or 
through  a  subsidiary,  in  a  nonbanking 


activity  that  is  listed  in  §  225.25  of 
Regulation  Y  as  closely  related  to 
banking  and  permissible  for  bank 
holding  companies.  Unless  otherwise 
noted,  such  activities  will  be  conducted 
throughout  the  United  States. 

Each  apphcation  is  available  for 
immediate  inspection  at  the  Federal 
Reserve  Bank  indicated.  Once  the 
application  has  been  accepted  for 
processing,  it  will  also  be  available  for 
inspection  at  the  offices  of  the  Board  of 
Governors.  Interested  persons  may 
express  their  views  in  writing  on  the 
question  whether  consummation  of  the 
proposal  can  "reasonably  be  expected  to 
produce  benefits  to  the  public,  such  as 
greater  convenience,  increased 
competition,  or  gains  in  efficiency,  that 
outweigh  possible  adverse  effects,  such 
as  undue  concentration  of  resources, 
decreased  or  unfair  competition, 
conflicts  of  interests,  or  xmsound 
banking  practices."  Any  request  for  a 
hearing  on  this  question  must  be 
accompanied  by  a  statement  of  the 
reasons  a  written  presentation  would 
not  suffice  in  lieu  of  a  hearing, 
identifying  specifically  any  questions  of 
fact  that  are  in  dispute,  summarizing  the 
evidence  that  would  be  presented  at  a 
hearing,  and  indicating  how  the  party 
commenting  would  be  aggrieved  by 
approval  of  the  proposal. 

Unless  otherwise  noted,  comments 
regarding  the  applications  must  be 
received  at  the  Reserve  Bank  indicated 
or  the  offices  of  the  Board  of  Governors 
not  later  than  October  12, 1993. 

A.  Federal  Reserve  Bank  of  Chicago 
(James  A.  Bluemle,  Vice  President)  230 
South  LaSalle  Street,  Chicago,  Illinois 
60690: 

1.  Northern  Illinois  Financial 
Corporation,  Wauconda,  Illinois;  to 
acquire  certain  assets  and  liabilities  of 
the  secondary  mortgage  operation  at 
American  National  Bank  and  Trust 
Company  of  Waukegan,  Waukegan, 
Illinois,  and  to  the  engage  de  novo 
through  American  Suburban  Mortgage 
Corporation,  Waukegan,  Illinois,  in  the 
origination  and  sale  of  residential  first 
mortgage  loans  to  investors  consisting  of 
national  and  regional  financial 
institutions  pursuant  to  §  225.25(b)(1)  of 
the  Board's  Regulation  Y.  These 
activities  will  be  conducted  in  Northern 
Illinois. 

B.  Federal  Reserve  Bank  of 
Minneapolis  Qames  M.  Lyon,  Vice 
President)  250  Marquette  Avenue, 
Minneapohs.  Minnesota  55480: 

1 .  Security  Richland  Bancorporation, 
Miles  Qty,  Montana;  to  engage  de  novo 
through  its  subsidiary,  FirstWest 
Insurance,  Inc.,  in  providing 
management  consulting  to  non-affiliated 
depository  institutions  pursuant  to  § 


225.25(b)(ll)  of  the  Board's  Regulation 
Y.  These  activities  will  be  conducted  in 
the  states  of  Montana,  Wyoming,  North 
Dakota,  and  South  Dakota. 

Board  of  Governors  of  the  Federal  Reserve 
System,  September  16. 1993. 
Jennifer  J.  Johnaon, 
Associate  Secretary  of  the  Board. 
IFR  Doc.  93-23172  Filed  9-21-93;  8:45  am) 
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DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Agency  for  Health  Care  Policy  and 
Research 

Criteria  for  Selection  of  Clinical 
Practice  Guidelines  and  Topics  Under 
Consideration  for  Development  of 
Clinical  Practice  Guidelines 

The  Agency  for  Health  Care  Policy 
and  Research  (AHCPR)  is  requesting 
comments  on  the  topics  s[>ecified  below 
which  are  under  consideration  for  the 
development  of  clinical  practice 
gui(ielines  in  1994.  and  is  inviting 
recommendations  with  supporting 
rationale  for  additional  guideline  topics 
for  development.  The  AHCPR  also  is 
describing  its  process  and  methodology 
for  establishing  priorities  for  guideline 
topics,  based  on  statutory  criteria.  As  a 
part  of  the  process,  AHCPR  intends  to 
publish  each  year  a  list  of  clinical 
practice  guideline  topics  under 
consideration  and  invite 
recommendations  for  additional 
guideline  topics. 

Background 

The  Omnibus  Budget  Reconciliation 
Act  of  1989  (Pub.  L.  101-239)  enacted 
on  December  19, 1989,  added  a  new  title 
IX  to  the  Public  Health  Service  Act  (the 
Act),  which  established  the  Agency  for 
Health  Care  Policy  and  Research 
(AHCPR)  to  enhance  the  quality, 
appropriateness,  and  effectiveness  of 
health  care  services,  and  access  to  such 
services.  (See  42  U.S.C.  299-299c-6  and 
1320b-12.)  The  Agency  for  Health  Care 
Policy  and  Research  Reauthorization 
Act  of  1992  (Pub.  L.  102-410)  enacted 
on  October  13, 1992,  extended  the 
authorization  of  AHCPR  and  amended 
certain  provisions  related  to  the 
development  of  clinical  practice 
guidelines. 

Section  911  of  the  Act  (42  U.S.C. 
299b)  established  within  AHCPR  the 
Office  of  the  Forum  for  Quahty  and 
Effectiveness  in  Health  Care  (Forum). 
Section  912  (42  U.S.C.  299b-l(a))  directs 
the  Administrator  of  AHCPR,  acting 
through  the  Forum,  to  arrange  for  the 
development,  periodic  review,  and 
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updating  of  clinically  relevant 
guidelines  that  may  be  used  by 
physicians,  other  health  care 
practitioners,  educators,  and  health  care 
consumers  to  assist  in  determining  how 
diseases,  disorders,  and  other  health 
conditions  can  most  effectively  and 
appropriately  be  prevented,  diagnosed, 
treated,  and  clinically  managed. 

Section  912  of  the  Act  (42  U.S.C. 
299b-l(b)),  as  amended  by  Public  Law 
102—410,  also  requires  that  the 
guidelines: 

1.  Be  based  on  the  best  available 
research  and  professional  judgment; 

2.  Be  presented  in  formats  appropriate 
for  use  by  physicians,  other  health  care 
practitioners,  medical  educators, 
medical  review  organizations,  and 
consumers; 

3.  Be  presented  in  treatment-specific 
or  condition-specific  forms  appropriate 
for  use  in  clinical  practice,  educational 
programs,  and  reviewing  quality  and 
appropriateness  of  medical  care; 

4.  Include  information  on  the  risks 
and  benefits  of  alternative  strategies  for 
prevention,  diagnosis,  treatment,  and 
management  of  the  particular  health 
condition(s);  and 

5.  Include  information  on  the  costs  of 
alternative  strategies  for  prevention, 
diagnosis,  treatment,  and  management 
of  the  particular  health  conditions, 
where  cost  information  is  available  and 
reliable. 

Section  913  of  the  Act  (42  U.S.C. 
299b-2)  describes  two  mechanisms 
through  which  AHCPR  may  arrange  for 
development  of  guidelines:  1.  Private 
sector  panels  of  qualified  health  care 
experts  and  consumers  may  be 
convened;  and  2.  Contracts  may  be 
awarded  to  public  and  private  non- 
profit organizations.  Contractors  are 
assisted  by  panels  of  experts  and 
consumers  approved  by  AHCPR. 

Section  914(a)  of  the  Act  (42  U.S.C. 
299b-3(a)),  as  amended  by  Public  Law 
102-410,  identifies  factors  to  be 
considered  in  establishing  priorities  for 
guidelines  including  the  extent  to  which 
the  guidelines  would: 

1.  Improve  methods  for  disease 
prevention; 

2.  Improve  methods  of  diagnosis, 
treatment,  and  clinical  management  for 
the  benefit  of  a  significant  number  of 
individuals; 

3.  Reduce  clinically  significant 
variations  among  clinicians  in  the 
particular  services  and  procedures 
utilized  in  making  diagnoses  and 
providing  treatments;  and 

4.  Reduce  clinically  significant 
variations  in  the  outcomes  of  health  care 
services  and  procedures. 

Section  914(a)  (42  U.S.C.  299b-3(a)) 
further  requires  that  the  Administrator 


develop  and  publish  a  methodology  for 
establishing  priorities  for  guideline 
topics.  It  also  requires  that,  using  this 
methodology,  the  Administrator  shall 
establish  and  publish  annually  in  the 
Federal  Register  a  Ust  of  guideline 
topics  under  consideration. 

In  addition,  section  914  provides  that 
the  melhodologj  may  include  the 
considerations  under  section  904  of  the 
PHS  Act,  relevant  to  establishing 
priorities  for  technology  assessments,  as 
well  as  those  under  section  914(a)(2), 
and  other  considerations  determined  by 
the  AHCPR  Administrator  to  be 
appropriate.  There  is  overlap  between 
the  two  sets  of  statutory  criteria.  Section 
904(d)(2)  provides  that  criteria  for 
determining  priorities  for  technology 
assessments  include:  the  prevalence  of  a 
particular  health  condition;  variations 
in  current  practice;  the  economic 
burden  posed  by  the  prevention, 
diagnosis,  treatment,  and  clinical 
management  of  a  health  condition, 
including  the  impact  en  publicly 
funded  programs;  aggregate  cost  of  the 
use  of  the  technology(ies)  involved;  the 
morbidity  and  mortality  associated  vdth 
the  health  condition;  and  the  potential 
to  improve  health  outcomes  or  affect 
costs  associated  with  the  prevention, 
diamosis,  or  treatment  of  the  condition. 

Also,  in  accordance  with  several  title 
IX  provisions,  such  as  sections  912(e) 
and  914(a)(2)(B)  of  the  PHS  Act,  and 
section  1142  of  the  Social  Security  Act, 
the  Administrator  is  to  assxire  that  the 
needs  and  priorities  of  the  Medicare 
program  are  reflected  appropriately  in 
the  agenda  and  priorities  for 
development  of  guidelines. 

Further,  Section  921  of  the  Act  (42 
U.S.C.  299c)  established  the  National 
Advisory  Counci  for  Health  Care 
Policy,  Research,  and  Evaluation  whose 
activities  include  making 
recommendations  to  the  Administrator 
regarding  the  priorities  for  a  national 
agenda  and  strategy  for  the  development 
and  periodic  review  and  updating  of 
guidelines  for  cUnical  practice, 
standards  of  quality,  performance 
measures,  ana  medical  review  criteria. 
Thus  the  recommendations  of  the 
National  Advisory  Coimdl  for  Health 
Care  Policy,  Research,  and  Evaluation 
also  will  be  considered  in  selecting 
guideline  topics. 

Clinical  Practice  Guidelines  Completed 
and  Under  Development 

The  following  guidelines  have  been 
released  and  disseminated  widely: 

1.  Acute  Pain  Manajiement:  Operative 
or  Medical  Procedures  and  Trauma. 

2.  Urinary  Incontinence  in  Adults. 

3.  Pressure  Ulc9rs  in  Adults: 
Prediction  and  Prevention. 


4.  Cataract  in  Adults:  Management  of 
Functional  Impairment. 

5.  Depression  in  Primary  Care: 
Volume  I:  Detection  and  Diagnosis,  and 
Volume  II:  Treatment  of  Major 
Depression. 

6.  Sickle  Cell  Disease:  Screening, 
Diagnosis,  Management,  and  Counseling 
in  Newborns  and  Infants. 

The  following  guidelines  are  under 
development  by  private  sector  panels  of 
experts  and  consumers. 

1.  Diagnosis  and  Treatment  of  Benign 
Prostatic  Hyperplasia. 

2.  Management  of  Cancer-Related 
Pain. 

3.  Treatment  of  Pressure  Ulcers  in 
Adults. 

4.  Evaluation  and  Management  of 
Early  HIV  Infection. 

5.  Low  Back  Problems. 

6.  Quality  Determinants  of 
Mammography. 

7.  Screening  for  Alzheimer's  and 
Related  Dementias. 

8.  Diagnosis  and  Treatment  of  Anxiety 
and  Panic  Disorders. 

9.  Smoking  Prevention  and  Cessation 
in  the  Primary  Care  Setting. 

The  following  guideUnes  are  imder 
development  by  non-profit  contractors, 
with  assistance  from  panels  of  experts 
and  consumers. 

1.  Otitis  Media  with  Effusion  in 
Children. 

2.  Heart  Failure:  Evaluation  and  Care 
of  Patients  with  Left  Ventricular 
Systolic  Dysfunction. 

3.  Post  Stroke  RehabiUtation. 

4.  Cardiac  Rehabilitation. 

5.  Diagnosis  and  Management  of 
Unstable  Angina. 

Criteria  for  Selection  of  Guideline 
Topics. 

In  selecting  topics  for  the 
development  of  cUnical  practice 
guidelines,  AHCPR  considers  the 
statutorily  prescribed  foctors  outlined 
above  with  particular  importance  given 
to: 

1.  Amenabihty  of  a  particular 
condition  to  prevention; 

2.  Potential  for  reducing  cUnically 
significant  variations  in  the  prevention, 
diagnosis,  management,  or  outcomes 
related  to  the  condition; 

3.  Adequacy  of  science-based 
evidence  on  which  to  develop  a 
guideline; 

4.  Number  of  individuals  affected  by 
the  condition; 

5.  Cost  of  the  condition  to  all  payers, 
including  patients;  and 

6.  Specific  needs  of  the  Medicare  and 
Medicaid  populations. 


I 
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Proc«M  for  Sclactioii  of  GuideliiM 
Topics 

The  AHCPR's  current  method  for 
setting  priorities  and  selecting  guideline 
topics  consists  of  a  process  of  seeking 
public  input  on  gmdeline  topics  under 
consideration  and  new  topics,  assessing 
topics  proposed  against  AHCPR's 
criteria  and  the  guidelines  recently 
developed  or  in  process  by  professional 
or  provider  organizations,  seoiring 
expert  advice  on  prioritizing  topics,  and 
determining  the  availability  of 
resources.  This  process  is  outlined 
below. 

1.  Inviting  suggestions  for  guideline 
topics  with  supporting  information 
which  addresses  the  above  criteria; 

2.  Determining  what  consensus 
statements,  practice  parameters,  and 
evidence-based  guidelines  recently  have 
been  developed  or  are  under 
development  by  other  organizations  in 
order  to  avoid  unnecessary  duplication 
of  effort; 

3.  Studying  the  topics  proposed  and 
the  supporting  docimientation  to 
determine  compliance  with  AHCPR 
criteria  and  legislative  requirements; 

4.  Requesting  advice  of  public  and 
private  sector  experts  on  setting 
priorities  for  the  proposed  topics  which 
meet  AHCPR's  criteria  and  legislative 
requirements;  and 

5.  Determining  resource  availability 
from  AHCPR  and  other  sources  to 
develop  the  priority  guidelines  for  the 
current  and  forthcoming  fiscal  years. 

The  AHCPR's  Office  of  the  Forum  for 
Quality  and  Effectiveness  in  Health  Care 
reviews  information  and  findings 
gathered  in  steps  1  through  5  above.  The 
Forum  then  recommends  the  topics  to 
the  Administrator  who,  in  consultation 
with  AHCPR's  National  Advisory 
Coimcil  for  Health  Cara  Policy. 
Research,  and  Evaluation,  determines 
new  guideline  topics  which  meet  the 
selection  criteria;  do  not  significantly 
duplicate  guidelines  recently  completed 
or  being  developed  by  other  groups;  are 
considered  high  priority  by  health  care 
practitioners,  researchers,  and  patients; 
and  can  be  accomplished  with  the 
resources  of  AHCPR  or  other  available 
sources. 

Suggestions  for  clinical  practice 
gmdeline  topics  are  solicited  frx>m  many 
sources.  To  consider  topic 
recommendations,  AHCPR  requires  that 
supporting  information  be  submitted 
which  addresses  the  AHCPR  criteria 
dted  above,  Organizations  contacted  to 
provide  suggestions  and  supporting 
information  include:  the  Health  Caire 
Financing  Administradon,  Public 
Health  Service  agencies,  medical  and 
nursing  specialty  societies,  other  health 


care  organizations,  and  professional 
review  organizations.  For  example,  in 

1992  the  American  Medical  Association 
requested,  on  behalf  of  AHCPR, 
suggestions  from  25  specialty  societies 
which  in  turn  proposed  75  topics.  Also, 
through  this  notice  and  in  future  annual 
Federal  Register  notices,  AHCPR 
requests  individuals  and  organizations 
to  provide  recommendations  on  topics 
for  clinical  practice  guidelines  with 
supporting  documentation. 

Periodically  AHCPR  requests  the 
National  Library  of  Medicine,  the 
National  Institutes  of  Health,  the  U.S. 
Preventive  Services  Task  Force,  and 
medical  specialty  societies  to  provide 
information  on  consensus  statements, 
evidence-based  clinical  guidelines,  and 
practice  parameters  that  recently  have 
been  developed  or  are  currently  being 
developed.  Guideline  topics  under 
consideration  are  compared  to  these  to 
determine  if  other  organizations  have 
recently  completed  or  are  currently 
developing  guidelines  on  the  same 
topics.  In  each  such  case,  the  extent  to 
which  the  focus  of  the  topic  overlaps 
the  focus  of  the  guideline  under 
consideration  is  determined  as  well  as 
the  methodology  used,  date  of 
completion,  endorsements  sought  or 
received,  and  dissemination  planned  or 
tmderway.  A  decision  is  then  made  by 
AHCPR  as  to  whether  its  arranging  for 
the  development  of  an  evidence-based 
guideline  with  a  similar  focus  is 
warranted. 

In  order  to  determine  how  well  the 
proposed  topics  meet  AHCPR's 
guideline  criteria,  the  topics  and  the 
supporting  documentation  must  be 
assessed  regarding:  (1)  Adequacy  of  the 
available  scientific  evidence,  (2) 
prevalence  and  cost  of  each  condition, 
with  particular  concern  for  the 
Medicaid  and  Medicare  populations;  (3) 
potential  for  reducing  clinically 
significant  and  unexplained  variations 
in  the  prevention,  diagnosis,  treatment, 
management,  and  outcomes  of  health 
services;  and  (4)  potential  for 
improvement  of  methods  of  prevention. 

The  AHCPR  also  convenes  meetings 
of  private  sector  and  government 
experts  to  obtain  their  individual  advice 
and  comments  on  setting  priorities  on 
guideline  topics.  Information  collected 
on  the  major  conditions  or  disorders  of 
the  clinical  topic  in  question  is  shared 
with  the  experts  to  assist  in  their 
deliberations.  In  1991  and  1992,  for 
example,  three  workshops  were  held  for 
multidisdplinary  groups  of 
practitioners  involved  in  cardiovascular, 
infectious  disease/immunology,  and 
gastrointestinal  conditions.  In  early 

1993  additional  meetings  for  prenatal 
care,  musculoskeletal,  and  neurological 


conditions  were  convened.  These 
meetings  assist  AHCPR  in  establishing 
priorities  among  numerous  important 
conditions. 

Available  funding  determines  the 
number  of  new  clinical  practice 
guidelines  initiated  in  any  fiscal  year. 
For  some  topics,  other  Public  Health 
Service  agencies  or  non-govemmental 
organizations  may  join  in  the  funding  of 
the  development  of  guidelines. 

Topics  of  New  Guidelines  Being 
Considered  for  Development 

The  following  topics  for  the 
development  of  new  clinical  practice 
guidelines  are  currently  being 
considered  by  AHCPR.  Topics  chosen 
may  be  narrowed  in  focus  to  permit  the 
guidelines  to  be  completed  in  15  to' 18 
months.  The  AHCPR  requests  comments 
on  these  topics  using  the  above 
selection  criteria. 

•  Dysrhythmia 

•  Acute  Myocardial  Infarction 

•  Hypertension  in  Diabetics 

•  Stable  Angina 

•  Silent  Ischemia 

•  Diabetes 

•  Bacteremia 

•  Antibiotic  Therapy 

•  Management  of  Surgical  Wound 
Infections 

•  Community  Acquired  Pneumonia 

•  Peptic  Ulcer 

•  End  Stage  Liver  Disease 

•  Diarrhea  in  Preschool  Children 

•  Biliary  Tract  Disease 

•  Gastroesophageal  Reflux  Disorder 

•  Addictive  Behavior  during 
Pregnancy 

•  Risk  Assessment  of  Complicated 
Pregnancies 

•  Screening  and  Counselling  for 
S^cually  Transmitted  Diseases  and 
Reproductive  Health 

•  Genetic  Screening  and  Counselling 
for  Genetic  Diseases  during  Prenatal 
Care 

•  Tests  of  Uteroplacental 
Insufficiency  in  Prenatal  Care 

•  Prevention/Detection/Management 
of  Preterm  Labor 

•  Dysfunctional  Uterine  Bleeding 

•  Osteoporosis 

•  Osteoarthritis 

•  Rheumatoid  Arthritis 

•  Musculoskeletal  Pain 

•  Management  of  Acute  Stroke 

•  Traumatic  Brain  Injury 

•  Epilepsy 

•  Prevention  of  Falls  and  Mobility 
Impairment  in  the  Elderly 

•  Chronic  Mood  Disorder 

Request  for  Nominations  of  Additional 
Topics  for  Guidelines  Derelopment 

This  notice  also  requests  nominations 
from  interested  individuals  and 
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organizations  of  other  topics  for 
development  of  clinical  practice 
guidelines  with  AHCPR  support. 
Nominations  of  topics  must  include  the 
specific  topic  recommended  and  a 
statement  on  the  rationale  for  the 
recommendation  that  addresses 
AHCPR's  criteria  described  in  this 
notice.  If  organizations  or  individuals 
are  interested  in  supporting  the 
development  and  dissemination  of  the 
guidelines  proposed,  an  expression  of 
that  interest  also  is  requested. 

The  nominations  received  will  be 
reviewed  by  AHCPR's  Office  of  the 
Forum  for  Quality  and  Effectiveness  in 
Health  Care.  The  Forum  will  initiate  the 
topic  selection  process  and  topics  will 
be  approved,  as  described  above. 

To  be  considered,  nominations  of 
clinical  practice  guidelines  and 
supporting  documentation  must  be 
received  by  November  22, 1993,  at  the 
following  address:  Kathleen  A. 
McCormick.  Ph.D.,  R.N.,  Director,  Office 
of  the  Forum  for  Quality  and 
Effectiveness  in  Health  Care,  Agency  for 
Health  Care  Policy  and  Research,  Willco 
Building,  6000  Executive  Boulevard, 
suite  310,  Rockville,  Maryland  20852. 

FOR  AOOmONAL  INFORMATION:  Additional 
information  on  the  guideline 
development  process  is  contained  in  the 
AHCPR  Fact  Sheet  "AHCPR  Supported 
Clinical  Practice  Guidelines,"  dated 
April  1993.  More  detailed  information 
on  the  guideline  process  and  criteria  for 
selecting  panels  is  contained  in  the 
AHCPR  Program  Note  "Clinical 
Guideline  Development,"  dated  August 
1993.  These  documents  may  be  obtained 
from  the  AHCPR  Publications 
Clearinghouse,  P.O.  Box  8457,  Silver 
Spring,  MD  20907;  or  call  Toll  Free:  1- 
800-358-9295. 

For  further  information  on  the  process 
of  developing  guidelines  or  the  selection 
of  guideline  topics,  contact  Kathleen  A. 
McCormick,  Ph.D.,  R.N.,  Director,  OfBce 
of  the  Foriun  for  Quality  and 
EffiBctiveness  in  Health  Care,  AHCPR,  at 
the  above  address. 

Dated:  September  15, 1993. 
J.  Jarrett  Clinton. 
Administrator. 

[PR  Doc.  93-23180  Filed  9-21-93;  8:45  am] 
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Centers  for  Diaeaee  Control  and 
Prevention 

National  Institute  for  Occupational 
Safety  and  Health  (NIOSH).  Canters  for 
Disease  Control  and  Prevention  (CDC): 
Request  for  Nominations  of 
Candidates 

SUPPLEMENTARY  INFORMATION:  The 

"Workers'  Family  Protection  Act"  (29 
U.S.C.  671a),  hereafter,  referred  to  as 
"the  Act,"  was  enacted  on  October  26, 
1992,  as  section  209  of  Public  Law  102- 
522,  the  "Fire  Administration 
Authorization  Act  of  1992."  The 
purpose  of  the  Act  is  to  protect  the 
health  of  workers  and  their  families 
from  hazardous  chemicals  and 
substances,  including  infectious  agents, 
transported  from  the  workplace  to  the 
home  on  equipment,  clothing,  or  the 
worker's  person.  Under  the  Act,  NIOSH 
is  to  conduct  a  study  to  evaluate  the 
prevalence  of  contamination  in  workers' 
homes  with  hazardous  chemicals  and 
substances,  including  infectious  agents, 
transported  from  the  workplace.  NIOSH 
is  also  to  evaluate  the  potential  for  such 
contamination  occurring  and  to  evaluate 
other  issues  relating  to  protecting  the 
family  from  transported  hazardous 
chemicals  and  substances,  including 
infectious  agents.  NIOSH  activities,  as 
mandated  under  the  Act,  will  include 
the  following:  (1)  Evaluating  the 
scientific  Uterature  and  records  of  past 
investigations  performed  by  NIOSH, 
OSHA,  and  other  governmental 
agencies:  (2)  evaluating  current 
industrial  hygiene  and  other  control 
measures  in  use  by  small,  medium,  and 
large  industries  to  prevent  or  remediate 
home  contamination;  [3]  compiling  a 
summary  of  existing  research  and  a 
summary  of  case  histories;  and  (4) 
identifying  the  role  of  governmental 
agencies  in  responding  to  incidents  of 
home  contamination.  The  simimaries  of 
existing  research  and  case  histories  will 
address  the  effectiveness  of  workplace 
housekeeping  and  personal  protective 
equipment,  the  health  effects  of 
exposure  through  take-home 
contamination,  the  effectiveness  of 
normal  housekeeping  and  laundry 
procedures  for  preventing  or 
remediating  contamination,  the 
literature  on  indoor  air  quality  as  it 
applies  to  the  fate  of  chemicals 
transported  into  the  home,  and  methods 
of  differentiating  between  take-home 
toxins  and  confounding  environmental 
factors. 

NIOSH  is  mandated  under  the  Act  to 
establish  a  working  group,  to  be  known 
as  the  Workers'  Fejnily  Protection  Task 
Force.  This  task  force  will  review  the 
report  prepared  by  NIOSH  and 


determine  if  additional  data  are  needed. 
If  additional  data  are  needed,  the  task 
force  will  develop  an  investigative 
strategy  for  obtaining  additional 
information.  This  investigative  strategy 
will:  (1)  Identify  data  gaps  that  can  and 
cannot  be  filled;  (2)  identify 
assumptions  and  uncertainties 
associated  with  various  components  of 
the  strategy;  (3)  specify  a  timetable  for 
implementation  of  the  strategy:  and  (4) 
describe  the  methodologies  to  be  used  to 
gather  the  required  data. 

The  Director  of  NIOSH  will  publish 
the  investigative  strategy  developed  by 
the  task  force  and  invite  public 
comments.  The  Director  of  NIOSH  will 
also  use  other  techniques  to  obtain 
comments  on  the  investigative  strategy, 
including  technical  conferences  or 
seminars. 

NIOSH  is  soliciting  nominations  for 
membership  on  the  proposed  Workers' 
Family  Protection  Task  Force.  The  task 
force  will  review  a  report  on 
contamination  of  workers'  homes  by 
hazardous  chemicals  and  materials, 
including  infectious  agents,  carried 
home  from  the  workplace,  and  develop 
an  investigative  strategy  for  obtaining 
additional  data.  The  task  force  will  be 
composed  of  no  more  than  15 
individuals  representing  workers, 
industry,  scientists,  industrial 
hygienists,  the  National  Research 
Council,  and  government  agencies. 
Workers  and  industry  shall  have  an 
equal  number  of  representatives,  and 
there  will  be  no  more  than  one  member 
from  any  one  government  agency. 

Close  attention  will  be  given  to 
minority  and  female  representation; 
therefore,  nominations  from  these  ' 
groups  are  encouraged. 

The  following  information  is 
requested;  name,  affiliation,  address, 
telephone  number,  and  a  current 
curriculiun  vitae.  Nominations  should 
be  sent,  in  writing,  and  postmarked  by 
October  15, 1993,  to:  Steven  Galson, 
M.D.,  M.P.H.,  Division  of  Standards 
Development  and  Technology  Transfer, 
NIOSH,  CDC,  4676  Columbia  Parkway, 
C-14,  Cincinnati,  Ohio  45226,  513/533- 
8302.  Telephone  or  facsimile 
submissions  cannot  be  accepted. 

Dated:  September  16, 1993. 
Elvin  Hiljrer, 

Associate  Director  for  Policy  Coordination, 
Centers  for  Disease  Control  and  Prevention 
(CDC). 
[PR  Doc.  93-23167  Filed  9-21-93;  8:45  am] 
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Food  and  Drug  Admlnletrallon 

Advlaovy  CommltteM;  NoCieo  of 
llMtlngo 

AGENCY:  Food  and  Drug  Administration, 

HHS. 

ACTION:  Notice. 


;  This  notice  annoitnces 
forthcoming  meetings  of  public  advisory 
committees  of  the  Food  and  Drug 
Administration  (FDA).  This  notice  also 
summarizes  the  procedures  for  the 
meetings  and  methods  by  which 
interested  persons  may  participate  in 
open  public  hearings  before  FDA's 
advisory  committees. 

MEmNOt:  The  following  advisory 
committee  meetings  are  announced: 

Advisory  Committee  on  Spedei 
Studies  Relating  to  ttw  Possible  Long- 
Term  Healtli  EffecU  of  PiMnoxy 
Hsrt>icides  and  Contaminants  (Ranch 
Hand  Advisory  Committee) 

Date,  time,  and  place.  October  8, 
1993,  9  a.m.,  Hubert  H.  Humphrey 
Bldg..  rm.  729-G,  Washington,  DC. 

Type  of  meeting  and  contact  person. 
Open  committee  discussion,  9  a.m.  to  2 
p.m.;  open  public  hearing,  2  p.m.  to  3 
p.m.,  imless  public  participation  does 
not  last  that  long;  open  committee 
discussion,  3  p.m.  to  4  p.m.;  Ronald  F. 
Coene,  Naticmal  Center  for  Toxicological 
Research  (HFT-10),  Food  and  Drug 
Administration,  S600  Fishers  Lane, 
Rockville.  MD  20857,  301-443-3155. 

General  function  of  the  committee. 
The  committee  is  required  by  law  to 
advise  the  Secretary  and  the  Assistant 
Secretary  for  Health  concerning  certain 
studies  of  heibddes. 

Agenda— Open  public  hearing. 
Interested  persons  may  present  data, 
information,  or  views,  orally  or  in 
writing,  on  issues  pending  before  the 
committee.  Those  desiring  to  make 
formal  presentations  should  notify  the 
contact  person  before  September  23, 
1993,  and  submit  a  brief  statement  of 
the  general  nature  of  the  evidence  or 
arguments  they  with  to  present,  the 
names  and  addresses  of  proposed 
participants,  and  an  indication  of  the 
approximate  time  requested  to  make 
their  comments. 


Open  committee  discussion.  The 
committee  will  critique  the  Air  Force's 
response  to  the  Institute  of  Medicine's 
report  entitled  "Veterans  and  Agent 
Orange-Health  Effects  of  Herbicides 
Used  in  Vietnam,"  and  will  review  the 
Air  Force  Health  study  entitled  "  An 
Epidemiologic  Investigation  of  Health 
Effects  in  Air  Force  Personnel  Following 
Exposure  to  Herbicides,  Mortality 
Update— 1993."  A  final  agenda  will  be 
available  September  24, 1993,  from  the 
contact  person. 

Food  Advisory  Committee 

Date,  time,  and  place.  October  14  and 
15. 1993, 8:30  a.m.,  Sheraton  National 
Hotel,  South  Ballroom,  Columbia  Pike 
and  Washington  Blvd.,  Arlington,  VA. 

Type  of  meeting  and  contact  person. 
Open  committee  discussion,  October  14, 
1993, 8:30  a.m.  to  12  m.;  open  public 
hearing,  12  m.  to  2  p.m.,  unless  public 
participation  does  not  last  that  long; 
open  committee  discxission,  2  p.m.  to  5 
p.m.;  open  committee  discussion, 
October  IS,  1993,  8:30  a.m.  to  11  a.m.; 
open  pubhc  hearing,  11  a.m.  to  12  m., 
unless  pubhc  participation  does  not  last 
that  long;  open  committee  discussion, 
12  m.  to  5  p.m.;  Catherine  M.  DeRoever, 
Advisory  Committee  Staff  (HFS-22), 
Center  for  Food  Safety  and  Applied 
Nutrition,  Food  and  Drug 
Administration,  200  C  St.  SW., 
Washington,  DC  20204.  202-205-4251 
or  202-205-4150. 

General  function  of  the  committee. 
The  committee  provides  advice  on 
emerging  food  safety,  food  science,  and 
nutrition  issues  that  FDA  considers  of 
primary  importance  in  the  next  decade. 

Agenda— Open  public  hearing. 
Interested  persons  may  present  data, 
information,  or  views,  orally  or  in 
writing,  on  issues  pending  before  the 
committee.  Those  desiring  to  make 
formal  presentations  should  notify  the 
contact  person  before  October  4, 1993, 
and  submit  a  brief  statement  of  the 
general  nature  of  the  evidence  or 
arguments  they  wish  to  present,  the 
names  and  addresses  of  proposed 
participants,  and  an  indication  of  the 
appro)dmate  time  required  to  make  their 
comments.  If  necessary,  comments  may 
be  limited  to  5  minutes. 

Open  committee  discussion.  On 
October  14, 1993,  the  Folic  Add 


Subcommittee  and  the  Food  Advisory 
Committee  will  discuss  various 
proposed  regulatory  initiatives 
pertaining  to  folic  add  and  neural  tube 
defects:  (1)  health  claims  and  label 
statements;  (2)  amendment  of  standards 
of  identity  fbr  enriched  grain  products 
to  require  folic  add  addition;  and  (3) 
amendment  to  the  food  additive 
regulation  for  folic  add  (foladn).  On 
Odober  15, 1993,  the  Food  Advisory 
Committee  will  develop  its 
recommendations  to  the  agency  on  these 
issues. 

Psychopharmacologic  Drugs  Advisory 
Committee 

Date,  time,  and  place.  Odober  18, 
1993,  8:30  a.m..  Conference  rms.  D  and 
E.  Parklawn  Bldg.,  5600  Fishers  Lane. 
Rockville,  MD. 

Type  of  meeting  and  contact  person. 
Open  public  hearing,  8:30  a.m.  to  9:30 
a.m.,  unless  public  participation  does 
not  last  that  long;  open  committee 
discussion,  9:30  a.m.  to  5  p.m.;  Michael 
Bernstein,  Center  for  Drug  Evaluation 
and  Research  (HFD-120).  Food  and 
Drug  Administration.  5600  Fishers 
Une.  Rockville.  MD  20857.  301-443- 
4020. 

General  function  of  the  committee. 
The  committee  reviews  and  evaluates 
data  on  the  safety  and  effectiveness  of 
marketed  and  investigational  human 
drugs  for  use  in  the  practice  of 
psychiatry  and  related  fields. 

Agenda— Open  public  hearing. 
Interested  persons  may  present  data, 
information,  or  views,  orally  or  in 
writing,  on  issues  pending  before  the 
committee.  Those  desiring  to  make 
formal  presentations  should  notify  the 
contact  person  before  Odober  11. 1993, 
and  submit  a  brief  statement  of  the 
general  nature  of  the  evidence  or 
arguments  they  wish  to  present,  the 
names  and  addresses  of  proposed 
participants,  and  an  indication  of  the 
approximate  time  required  to  make  their 
comments. 

Open  committee  discussion.  The 
committee  will  discuss  the  saiiaty  and 
effectiveness  of  LUVOX®  (fluvoxamine 
maleate),  new  drug  application  (NDA) 
20-243,  Solvay  Pharmaceuticals,  for  use 
in  the  treatment  of  obsessive 
compulsive  disorder. 
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Gastroenterology  and  Uroiooy  Devices 
Panel  of  the  Medical  Devloee  Advleory 
Committee 

Date,  time,  and  place.  October  21, 
1993,  8:30  a.m.,  Piccard  Bldg.,  first  floor 
conferraoe  rm.,  1390  Piocard  Dr.. 
Rockville,  MD. 

Type  of  meeting  and  contact  person. 
OpeD  public  hearing,  8:30  a.iD.  to  9:30 
a.m.,  unless  public  participation  does 
not  last  that  long;  open  committee 
discussion.  9:30  a.m.  to  4  p.m.;  Mary  J. 
Cornelius.  Center  for  Devices  and 
Radiological  Health  (HFZ-^70).  Food 
and  Drug  Administration.  1390  Piccard 
Dr..  Rockville,  MD  20850. 301-594- 
2194. 

General  function  of  the  committee. 
The  committee  review  and  evaluates 
data  on  the  safety  an  effectiveness  of 
marketed  and  investigational  devices 
and  makes  recommendations  for  their 
regulation. 

Agenda— Open  Public  hearing. 
Interested  persons  may  present  data, 
information,  or  views,  orally  or  in 
writing,  on  issues  pending  before  the 
committee.  Those  desiring  to  make 
formal  presentations  should  notify  the 
contact  person  before  CX:tober  12, 1993. 
and  submit  a  brief  statement  of  the 
general  nature  of  the  evidence  or 
argument  they  wish  to  present,  the 
names  and  addresses  of  proposed 
participants,  and  an  indication  of  the 
approximate  time  required  to  make  their 
comments. 


Open  committee  ciscusshn.  The 
committee  will  discos  a  premaiket 
approval  applicatior  for  a  laser  fiber 
with  the  new  intend  dd  use  to  treat 
bladder  outlet  obstruction  secondary  to 
benign  prostatic  hyperplasia. 

Fertility  and  Maternal  Health  Dnige 
Advlaory  Committer 

Date,  timet  and  phce.  October  28, 
1993, 9  a.m.,  and  October  29. 1993,  8:30 
a.m..  Parklawn  Bldg  ,  Conference  rms.  D 
and  E,  5600  Fishers  Lane,  Rockville, 
MD. 

Type  of  meeting  and  contact  person. 
Open  public  hearing,  October  28. 1993. 
9  a.m.  to  10  a.m.,  unless  public 
participation  does  not  last  that  long; 
open  committee  disavission,  10  a.m.  to 
5  p.m.;  open  public  hearing,  October  29, 
1993, 8:30  a.m.  to  930  a.m.,  unless 

f>ublic  participation  does  not  last  that 
ong:  open  committee  discussion,  10 
a.m.  to  5  p.m.;  Philio  A.  Cor&nan, 
Center  for  Drug  Eva  uation  and  Research 
(HFI>-510).  Food  arid  Drug 
Administration,  56C0  Fishers  Lane, 
Rockville,  MD  20857,  301-443-3510. 
General  function  of  committee.  The 
committee  reviews  and  evaluates  data 
on  the  safety  and  erectiveness  of 
marketed  and  investigational  human 
drugs  for  use  in  the  practice  of  obstetrics 
and  gynecology. 

Agenda— Open  public  hearing. 
Interested  persons  may  present  data. 
information,  or  vie^vs.  orally  or  in 
writing,  on  issues  pending  before  the 
committee.  Those  desiring  to  make 


formal  presentations  should  notify  the 
contact  person  before  October  14, 1993. 
and  submit  a  brief  statement  of  the 
general  nature  of  the  evidence  or 
arguments  they  wish  to  present,  the 
names  and  addresses  of  propped 
participants,  and  an  indication  of  the 
approximate  time  required  to  make  their 
comments. 

Open  coaunittee  discussion.  On 
October  28, 1993,  in  the  morning,  the 
committee  will  discuss  the  results  of  the 
studies  requested  by  the  committee  on 
the  relationship  of  oral  contraceptives  of 
various  compositions  to  protection 
against  ovarian  cysts.  In  the  afternoon, 
the  committee  will  discuss  the  safety 
and  utility  of  50  pg  estrogen-containing 
oral  contraceptives.  On  October  29, 
1993.  the  committee  will  discuss  the 
suitable  content  of  the  revised  patient 
package  insert  for  oral  contraceptives. 

FDA  public  advisory  committee 
meetings  may  have  as  many  as  four 
separable  portions:  (1)  An  open  public 
hearing,  (2)  an  open  committee 
discussion,  (3)  a  closed  presentation  of 
data,  and  (4)  a  closed  committee 
deliberatim.  Every  advisory  committee 
meeting  shall  have  an  open  public 
hearing  portion.  Whether  or  not  it  also 
includes  any  of  the  other  three  portions 
will  depend  upon  the  specific  meeting 
involved.  There  are  no  closed  portions 
for  the  meetings  announced  in  this 
notice.  The  dates  and  times  reserved  fat 
the  open  portions  of  each  committee 
meeting  are  listed  above. 
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The  open  public  bearing  portion  of 
each  meeting  shall  be  at  least  1  hour 
long  unless  public  participation  does 
notlast  that  long.  It  is  emphasized, 
however,  that  the  1  hour  time  limit  for 
an  open  public  hearing  represents  a 
minimiun  rather  than  a  maximum  time 
for  public  participation,  and  an  open 

fiublic  hearing  may  last  for  whatever 
onger  period  the  committee 
chairperson  determines  will  fodlitate 
the  committee's  work. 

Public  hearings  are  subject  to  FDA's 
guideline  (subpart  C  of  21  CFR  part  10) 
concerning  the  policy  and  procedures 
for  electronic  media  coverage  of  FDA's 
public  administrative  proceedings, 
including  hearings  before  public 
advisory  committees  under  21  CFR  part 
14.  Under  21  Cni  10.205. 
representatives  of  the  electronic  media 
may  be  permitted,  subject  to  certain 
Umitations,  to  videotape,  film,  or 
otherwise  record  FDA's  public 
administrative  proceedings,  including 
presentations  by  participants. 

Meetings  of  advisory  committees  shall 
be  conducted,  insofar  as  is  practical,  in 
accordance  with  the  agenda  published 
in  this  Federal  Register  notice.  Changes 
in  the  agenda  will  be  announced  at  the 
begiiming  of  the  open  portion  of  a 
meeting. 

Any  interested  person  who  wishes  to 
be  assured  of  the  right  to  make  an  oral 
presentation  at  the  open  public  bearing 
portion  of  a  meeting  shall  inform  the 
contact  person  listed  above,  either  orally 
or  in  writing,  prior  to  the  meeting.  Any 
person  attending  the  hearing  who  does 
not  in  advance  of  the  meeting  request  an 
opportunity  to  speak  will  be  allowed  to 
make  an  oral  presentation  at  the 
hearing's  conclusion,  if  time  permits,  at 
the  chairperson's  discretion. 

The  agenda,  the  questions  to  be 
addressed  by  the  committee,  and  a 
current  list  of  committee  members  will 


be  available  at  the  meeting  location  on 
the  day  of  the  meeting. 

Transcripts  of  the  open  portion  of  the 
meeting  may  be  requested  in  writing 
from  the  Freedom  of  Information  Office 
(HFI-35).  Food  and  Drug 
Administration,  rm.  12A-16,  5600 
Fishers  Lane,  Rockville,  MD  20857, 
approximately  15  working  days  after  the 
meeting,  at  a  cost  of  10  cents  per  oage. 
The  transcript  may  be  viewed  at  tne 
Dockets  Management  Branch  (HFA- 
305),  Food  and  Drug  Administration, 
rm.  1-23, 12420  Parklawn  Dr., 
Rockville,  MD  20857,  approximately  15 
working  days  after  the  meeting,  between 
the  hours  of  9  a.m.  and  4  p.m.,  Monday 
through  Friday.  Summary  minutes  of 
the  open  portion  of  the  meeting  may  be 
requested  in  writing  from  the  Freedom 
of  Information  Office  (address  above) 
beginning  approximately  90  days  after 
the  meeting. 

This  notice  is  issued  under  section 
10(a)(1)  and  (2)  of  the  Federal  Advisory 
Committee  Act  (5  U.S.C.  app.  2),  and 
FDA's  regulations  (21  CFR  part  14)  on 
advisory  committees. 

Dated:  September  15, 1993. 
Jane  E.  Henney, 

Deputy  Commissioner  for  Operations. 
[PR  Doc.  93-23106  Filed  9-21-93;  8:45  am) 
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Advisory  Committees;  Notice  of 
Meetings 

AGENCY:  Food  and  Drug  Administration, 

HHS. 

ACTKW:  Notice. 

SUMMARY:  This  notice  announces 
forthcoming  meetings  of  public  advisory 
committees  of  the  Food  and  Drug 
Administration  (FDA).  This  notice  also 
summarizes  ttie  procedures  for  the 
meetings  and  methods  by  which 
interested  persons  may  participate  in 


open  public  hearings  before  FDA's 
advisory  committees. 

MEETWQS:  The  following  advisory 
committee  meetings  are  annoimced: 

Subcommittee  Meeting  of  the 
Anesthetic  and  Ufe  Support  Drugs 
Advisory  Committee 

Date,  time,  and  place.  October  7, 
1993,  8:30  a.m..  Parklawn  Bldg.. 
Conference  rms.  D  and  E.  5600  Fishers 
Lane.  Rockville.  MD. 

Type  of  meeting  and  contact  person. 
Open  public  hearing,  8:30  a.m.  to  9:30 
a.m..  unless  public  participation  does 
not  last  that  long;  open  committee 
discussion.  9:30  a.m.  to  1  p.m.;  closed 
committee  deliberations;  1  p.m.  to  S 
p.m.;  Isaac  F.  Roubein,  Center  for  Drug 
Evaluation  and  Research.  (HFD-7).  Food 
and  Drug  Administration,  5600  Fishers 
Lane,  Rockville,  MD  20857,  301-443- 
3741. 

General  function  of  the  committee. 
The  committee  reviews  and  evaluates 
data  on  the  safety  and  effectiveness  of 
marketed  and  investigational  human 
drugs  for  use  in  the  field  of 
anesthesiology  and  surgery. 

Agenda — Open  public  bearing. 
Interested  persons  may  present  data, 
information,  or  views,  orally  or  in 
writing,  on  issues  pending  before  the 
committee.  Those  desiring  to  make 
formal  presentations  should  notify  the 
contact  person  before  September  24, 
1993,  and  submit  a  brief  statement  of 
the  general  nature  of  the  evidence  or 
arguments  they  wish  to  present,  the 
names  and  addresses  of  proposed 
participants,  and  an  indication  of  the 
approximate  time  required  to  make  their 
comments. 

Open  committee  discussion.  The 
committee  will  discuss  new  drug 
application  (NDA)  20-214  Zemuron* 
(rocuronium  bromide  injection). 
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Organon.  EHvision  of  AKZO,  for  use  In 
anesthesia  and  sitrgery  as  a 
neuromuscular  blocking  agent. 

Closed  committee  deliberations:  The 
committee  will  re\'iew  trade  secret  and/ 
or  confidential  commercial  information 
relevant  to  pending  new  drug 
applications.  This  portion  of  the 
meeting  will  be  closed  to  permit 
discussion  of  this  information  (5  U.S.C. 
552b(c)(4)). 

VaccinM  and  Related  Biotogical 
Producta  Adviaory  Commlttea 

Date,  time  and  place.  October  25  and 
26, 1993,  8  a.m..  National  Institutes  of 
Health.  Bldg.  1.  Wilson  Hall.  9000 
Rockville  Pike.  Bethesda,  MD. 

Type  of  meeting  and  contact  person. 
Open  public  hearing,  October  25, 1993. 
8  a.m.  to  8:30  a.m.,  unless  public 
participation  does  not  last  that  long; 
open  committee  discussion,  8:30  a.m.  to 
6  p.m.;  open  public  hearing,  October  26. 
1993,  8  a.m.  to  8:30  a.m.,  unless  public 
participation  does  not  last  that  long: 
open  committee  discussion  8:30  a.m.  to 
3  p.m.;  closed  committee  deliberations  3 
p.m.  to  6  p.m.;  Nancy  Cherry  or 
Stephanie  Milwit,  Scientiflc  Advisors 
and  Consultants  Staff  (HFM-21).  Center 
for  Biologies  Evaluation  and  Research. 
Food  and  Drug  Administration,  1401 
Rockville  Pike,  Rockville.  MD  20852. 
301-594-1054. 

General  function  of  the  committee. 
The  committee  reviews  and  evaluates 
data  on  the  safety  and  effectiveness  of 
vaccines  intended  for  use  in  the 
diagnosis,  prevention,  or  treatment  of 
human  diseases. 

Agenda — Open  public  hearing. 
Interested  persons  may  present  data, 
information,  w  views,  orally  or  in 
writing,  on  issues  pending  before  the 
committee.  Those  desiring  to  make 
formal  presentations  should  notify  the 
contact  person  before  October  18, 1993. 
and  submit  a  brief  statement  of  the 
general  nature  of  the  evidence  or 
arguments  they  wish  to  present,  the 
names  and  addresses  of  proposed 
participants,  and  an  indication  of  the 
approximate  time  required  to  make  their 
comments. 

Open  committee  discussion.  On 
October  25, 1993,  the  committee  will 
participate  in  a  general  discussion  of 
gene  therapy  with  the  main  focus  on  the 
safety  of  retroviral  and  adenoviral 
vectors  for  gene  therapy.  On  October  26, 
1993,  the  committee  will  discuss  the 
licensure  of  Bacille  Calmette-Guerin 
(BCG)  vaccines  for  the  prevention  of 
tuberciilosis.  The  issues  to  be  discussed 
are:  (1)  Safety,  (2)  clinical  data  needed 
to  support  licensure,  and  (3)  indications 
for  use. 


Closed  committee  deliberations.  On 
October  28, 1993,  the  committee  will 
review  trade  secret  and/or  confidential 
commercial  information  relevant  to 
pending  investigational  new  drug 
applications  and  product  licensing 
applications.  This  portion  of  the 
meeting  will  be  closed  to  permit 
discussion  of  this  information  (5  U.S.C. 
552btc)(4)). 

Cardiovaacular  and  Ranal  Druga 
Advisory  Commlttea 

Date,  time,  and  place.  October  28  and 
29, 1993,  9  a.m..  National  Institutes  of 
Health,  Clinical  Center.  Bldg.  10,  Jack 
Masur  Auditorium.  9000  Rockville  Pike. 
Bethesda,  KfD.  and  October  29, 1993,  9 
a.m.,  Parklawn  Bldg.,  Chesapeake 
Conference  rm.,  5600  Fishers  Lane. 
Rockville.  MD. 

Parking  in  the  Clinical  Center  Visitor 
area  is  reserved  for  clinical  center 
patients  and  their  visitors.  If  you  must 
drive,  please  use  an  outlying  lot.  such 
as  Lot  41B.  Free  shuttle  bus  service  is 
provided  from  Lot  41B  to  the  Clinical 
Center  every  8  minutes  during  rush 
hour  and  every  15  minutes  at  other 
times. 

Type  of  meeting  and  contact  person. 
Open  public  hearing.  October  28. 1993. 
9  a.m  to  10  a.m.,  unless  pubUc 
participation  does  not  last  that  long; 
open  committee  discussion,  10  a.m.  to 
5  p.m.;  October  29, 1993,  closed 
committee  deliberations,  9  a.m.  to  1 
p.m.;  Joan  C.  Standaert.  Center  for  Drug 
Evaluation  and  Research  (HFD-110), 
Food  and  Drug  Administration,  5600 
Fishers  Lane,  Rockville,  MD  20857, 
41»-259-6211  or  Valwie  M.  Mealy, 
Advisors  and  Consultants  Staff  (HFD-9), 
Food  and  Drug  Administration,  5600 
Fishers  Lane.  Rockville.  MD  20857  301- 
443-4695. 

General  function  of  the  committee. 
The  committee  reviews  and  evaluates 
data  on  the  safety  and  effectiveness  of 
marketed  and  investigational  human 
drugs  for  use  in  cardiovascular  and 
renal  disorders. 

Agenda — Open  public  hearing. 
Interested  persons  may  present  data, 
information,  or  views,  orally  or  in 
writing,  on  issues  pending  before  the 
committee.  Those  desiring  to  make 
formal  presentations  should  notify  the 
contact  person  before  October  1, 1993, 
and  submit  a  brief  statement  of  the 
general  nature  of  the  evidence  or 
arguments  they  wish  to  present,  the 
names  and  addresses  of  proposed 
participants,  and  an  indication  of  the 
approximate  time  required  to  make  their 
comments. 

Open  committee  discussion.  On 
October  28. 1993,  the  conmittee  will 


discuss  new  drug  application  (NDAJ 18- 
343  S/64.  Bristol-Myers  Squibb. 
Capoten  (captopril)  tablets  for  treatment 
of  diabetic  nephropathy. 

Closed  committee  deliberations.  On 
October  29. 1993,  the  committee  will 
review  trade  secret  and/or  confidential 
commercial  information  relevant  to 
pending  new  drug  applications.  This 
portion  of  the  meeting  will  be  closed  tn 
permit  discussion  of  this  information  (5 
U.S.C.  552b(c)(4)}. 

Ophthalmic  Devicea  Panel  of  the 
Medical  Davicaa  Adviaory  Committee 

Date,  time  and  place:  October  28  and 
29.  1993.  8:30  a.m..  Holiday  Inn.  Grand 
Ballroom,  2  Montgomery  Village  Ave., 
Gnithersburg,  MD. 

Type  of  meeting  and  contact  person. 
Open  public  hearing,  October  28, 1993, 
8:30  a.m.  to  10  a.m..  unless  public 
participation  does  not  last  that  long; 
open  committee  discussion,  10  a.m.  to 
5  p.m.;  closed  committee  deliberations, 
October  29,  1993,  8:30  a.m.  to  12  m.; 
Daniel  W.  C  Brown,  Center  for  Devices 
and  Radiological  Health  (HFZ-460), 
Food  and  Drug  Administration.  1390 
Piccard  Dr..  Rockville,  MD  20850.  301- 
594-2080. 

General  function  of  the  committee. 
The  committee  reviews  and  evaluates 
data  on  the  safety  and  effectiveness  of 
marketed  and  investigational  devices 
and  makes  recommendations  for  their 
regulation. 

Agenda — Open  public  hearing. 
Interested  persons  may  present  data, 
information,  or  views,  orally  or  in 
MTiting.  on  Issues  pending  before  the 
committee.  Those  desiring  to  make 
formal  presentations  should  notify  the 
contact  person  before  October  2.  1993, 
and  submit  a  brief  statement  of  the 
general  nature  of  the  evidence  or 
arguments  they  wish  to  present,  the 
names  and  addresses  of  proposed 
participants,  and  an  indication  of  the 
approximate  time  required  to  make  their 
comments. 

Open  committee  discussion.  On 
October  28. 1993,  the  committee  will 
discuss  general  issues  relating  to  a 
premaHcet  approval  application  (PMA) 
icr  a  surgical  device.  There  will  be  an 
update  presented  to  the  panel  on  the 
clinical  section  of  the  International 
Standard  Organization's  guidance 
document  for  intraocular  lenses  and  an 
update  on  the  Multifocal  Intraocular 
Lens  guidance  document.  There  will  be 
a  discussion  on  intraocular  lens  labeling 
and  a  discussion  on  a  petition  for 
reclassification  of  the 
Neodymium:  Yttrium  lAluminumrCamet 
(Nd:YAG)  laser  fior  iridotomy.  In 
addition,  an  update  on  the 
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preamendment  glaucoma  valve  implants 
will  be  presented. 

There  will  also  be  updates  presented 
on  the  following  contact  lens  issues:  (1) 
Extended  wear  contact  lenses,  (2) 
background  information  on  a 
monovision  poHcy.  (3)  announcement 
on  the  use  of  nonpreserved  and 
preserved  salines  with  rigid  gas 
permeable  contact  lenses,  and  (4)  an 
update  on  the  status  of  reclassification 
of  daily  wear  contact  lenses. 

Closed  committee  deliberations.  On 
October  29, 1993,  the  committee  will 
discuss  trade  secret  and/or  confidential 
commercial  information  relevant  to 
PMA's  for  contact  lenses,  surgical  and 
diagnostic  devices,  and  intraocular 
lenses.  This  portion  v^f  the  meeting  will 
be  closed  to  permit  discussion  of  this 
information  (5  U.S.C.  552b(c)(4)). 

Each  public  advisory  committee 
meeting  listed  above  may  have  as  many 
as  four  separable  portions:  (1)  An  open 
pubUc  hearing,  (2)  an  open  committee 
discussion,  (3)  a  closed  presentation  of 
data,  and  (4)  a  closed  committee 
deliberation.  Every  advisory  committee 
meeting  shall  have  an  open  public 
hearing  portion.  Whether  or  not  it  also 
includes  any  of  the  other  three  portions 
will  depend  upon  the  specific  meeting 
involved.  The  dates  and  times  reserved 
for  the  separate  portions  of  each 
committee  meeting  are  listed  above. 

The  open  public  hearing  portion  of 
each  meeting  shall  be  at  least  1  hour 
long  luless  public  participation  does 
not  last  that  long.  It  is  emphasized, 
however,  that  the  1  hour  time  limit  for 
an  open  public  hearing  represents  a 
minimum  rather  than  a  maximum  time 
for  public  participation,  and  an  open 

{)ublic  hearing  may  last  for  whatever 
onger  period  the  committee 
chairperson  determines  will  facilitate 
the  committee's  work. 

Public  hearings  are  subject  to  FDA's 
guideline  (subpart  C  of  21  CFR  part  10) 
concerning  the  policy  and  procedures 
for  electronic  media  coverage  of  FDA's 
public  administrative  proceedings, 
including  hearings  before  public 
advisory  committees  under  21  CFR  part 
14.  Under  21  CFR  10.205. 
representatives  of  the  electronic  media 
may  be  permitted,  subject  to  certain 
limitations,  to  videotape,  film,  or 
otherwise  record  FDA's  public 
administrative  proceedings,  including 
presentations  by  participants. 

Meetings  of  advisory  conunittees  shall 
be  conducted,  insofar  as  is  practical,  in 
accordance  with  the  agenda  published 
in  this  Federal  Register  notice.  Changes 
in  the  agenda  will  be  announced  at  the 
beginning  of  the  open  portion  of  a 
meeting. 


Any  interested  person  who  wishes  to 
be  assured  of  the  right  to  make  an  oral 
presentation  at  the  open  public  hearing 
portion  of  a  meeting  shall  inform  the 
contact  person  listed  above,  either  orally 
or  in  writing,  prior  to  the  meeting.  Any 
person  attending  the  hearing  who  does 
not  in  advance  of  the  meeting  request  an 
opportunity  to  speak  will  be  allowed  to 
make  an  oral  presentation  at  the 
hearing's  conclusion,  if  time  permits,  at 
the  chairperson's  discretion. 

The  agenda,  the  questions  to  be 
addressed  by  the  committee,  and  a 
current  Ust  of  committee  members  will 
be  available  at  the  meeting  location  on 
the  day  of  the  meeting. 

Transcripts  of  the  open  portion  of  the 
meeting  may  be  requested  in  writing 
from  the  Freedom  of  Information  Office 
(HFI-35),  Food  and  Drug 
Administration,  rm.  12A-16,  5600 
Fishers  Lane,  Rockville,  MD  20857, 
approximately  15  working  days  after  the 
meeting,  at  a  cost  of  10  cents  per  page. 
The  transcript  may  be  viewed  at  tne 
Dockets  Management  Branch  (HFA- 
305),  Food  and  Drug  Administration, 
rm.  1-23,  12420  Parklawn  Dr., 
Rockville,  MD  20857,  approximately  15 
working  days  after  the  meeting,  between 
the  hours  of  9  a.m.  and  4  p.m.,  Monday 
through  Friday.  Summary  minutes  of 
the  open  portion  of  the  meeting  may  be 
requested  in  writing  from  the  Freedom 
of  Information  Office  (address  above) 
begiiming  approximately  90  days  after 
the  meeting. 

The  Commissioner  has  determined  for 
the  reasons  stated  that  those  portions  of 
the  advisory  committee  meetings  so 
designated  in  this  notice  shall  be  closed. 
The  Federal  Advisory  Committee  Act 
(FACA)  (5  U.S.C.  app.  2. 10(d)).  permits 
such  closed  advisory  committee 
meetings  in  certain  circumstances. 
Those  portions  of  a  meeting  designated 
as  closed,  however,  shall  be  closed  for 
the  shortest  possible  time,  consistent 
with  the  intent  of  the  cited  statutes. 

The  FACA,  as  amended,  provides  that 
a  portion  of  a  meeting  may  be  closed 
where  the  matter  for  discussion  involves 
a  trade  secret;  commercial  or  financial 
information  that  is  privileged  or 
confidential;  information  of  a  personal 
nature,  disclosure  of  which  would  be  a 
clearly  unwarranted  invasion  of 
personal  privacy;  investigatory  files 
compiled  for  law  enforcement  purposes; 
information  the  premature  disclosure  of 
which  would  be  likely  to  significantly 
frustrate  implementation  of  a  proposed 
agency  action;  and  information  in 
certain  other  instances  not  generally 
relevant  to  FDA  matters. 

Examples  of  portions  of  FDA  advisory 
committee  meetings  that  ordinarily  may 
be  closed,  where  necessary  and  in 


accordance  with  FACA  criteria,  include 
the  review,  discussion,  and  evaluation 
of  drafts  of  regulations  or  guidelines  or 
similar  preexisting  internal  agency 
documents,  but  only  if  their  premature 
disclosure  is  likely  to  significantly 
frustrate  implementation  of  proposed 
agency  action;  review  of  trade  secrets 
and  confidential  commercial  or 
financial  information  submitted  to  the 
agency;  consideration  of  matters 
involving  investigatory  files  compiled 
for  law  enforcement  purposes;  and 
review  of  matters,  such  as  personnel 
records  or  individual  patient  records, 
where  disclosure  would  constitute  a 
clearly  unwarranted  invasion  of 
personal  privacy. 

Examples  of  portions  of  FDA  advisory 
committee  meetings  that  ordinarily  shall 
not  be  closed  include  the  review, 
discussion,  and  evaluation  of  general 
preclinical  and  clinical  test  protocols 
and  procedures  for  a  class  of  drugs  or 
devices;  consideration  of  labeling 
requirements  for  a  class  of  marketed 
drugs  or  devices;  review  of  data  and 
information  on  specific  investigational 
or  marketed  drugs  and  devices  that  have 
previously  been  made  public; 
presentation  of  any  other  data  or 
information  that  is  not  exempt  from 
public  disclosure  pursuant  to  the  FACA, 
as  amended;  and.  notably  deUberative 
session  to  formulate  advice  and 
recommendations  to  the  agency  on 
matters  that  do  not  independently 
justiiy  closing. 

This  notice  is  issued  under  section 
10(a)(1)  and  (2)  of  the  Federal  Advisory 
Committee  Act  (5  U.S.C.  app.  2).  and 
FDA's  regulations  (21  CFR  part  14)  on 
advisory  committees. 

Dated:  September  16, 1993. 
Jane  E.  Henney. 

Deputy  Commissioner  for  Operations. 
[FR  Doc  93-23110  Filed  9-21-93;  8:45  ami 

BILUNQ  CODE  41W-01-F 


Health  Resources  and  Sarvlces 
Administration 

Advisory  Council;  Meeting 

In  accordance  with  section  10(a)(2)  of 
the  Federal  Advisory  Committee  Act 
(Pub.  L.  92-463).  aimouncement  is 
made  of  the  following  National 
Advisory  body  scheduled  to  meet 
during  the  month  of  October  1993: 

Name:  HRSA  AIDS  Advisory  Committee. 

Time:  October  5-6. 1993. 8:30  a.m. 

Place:  National  Institutes  of  Health. 
Building  31, .Conference  Room  10,  9000 
Rockville  Pike.  Belhesda,  MD  20205. 

The  meeting  is  open  to  the  public. 

Purpose:  The  Committee  advises  the 
Secretary  with  respect  to  health  professional 
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education,  patient  care/health  care  delivery 
to  HIV-infected  individuals,  and  research 
relating  to  transmission,  prevention  and 
treatment  of  HIV  infection. 

Agenda:  Discussions  will  be  held 
concerning  access  to  care  issues  of  the  Health 
Resources  and  Service  Administration's 
AIDS  programs  and  issues  related  to 
reauthorization  of  the  Ryan  White 
Comprehensive  AIDS  Resources  and 
Emergency  Act  of  1990. 

Anyone  requiring  information 
regarding  the  subject  Committee  should 
contact  Pearl  Katz,  Ph.D.,  AIDS  Program 
Office,  Health  Resources  and  Services 
Administration,  room  14A-21, 
Parklawn  Building,  5600  Fishers  Lane, 
Rockville,  Maryland  20857,  Telephone 
(301) 443-4588. 

Agenda  Items  are  subject  to  change  as 
priorities  dictate. 

Dated:  September  16, 1993. 

lackie  E.  Baum, 

Advisory  Committee  Management  Officer, 
HRSA. 

(FR  Doc.  93-23107  Filed  9-21-93;  8:45  am] 

■LUNQ  COOC  41W-1S-P 


DEPARTMENT  OF  HOUSING  AND 
URBAN  DEVELOPMENT 

Office  of  the  Assistant  Secretary  for 
Fair  Housing  and  Equal  Opportunity 

[DocM  No.  N-93-3661 ;  FR-3566-C-03] 

Task  Force  on  Occupancy  Standards 
In  Public  and  Assisted  Housing; 
Correction 

AGENCY:  Office  of  the  Assistant 
Secretary  for  Fair  Housing  and  Equal 
Opportimity,  HUD. 
ACTION:  Notice  of  publication  of 
preliminary  report:  correction. 

SUMMARY:  On  August  31, 1993  (58  FR 
45905),  the  Department  pubUshed  in  the 
Federal  Register,  a  notice  that 
announced  the  availability  of  the 
Preliminary  Report  for  the  Task  Force 
on  Occupancy  Standards  in  Public  and 
Assisted  Housing.  The  purpose  of  this 
document  is  to  correct  the  Field  Office 
address  for  Anchorage,  Alaska  in  Region 
X. 

FOR  FURTHER  INFORMATtON  CONTACT: 
Laurence  D.  Pearl,  Office  of  Fair 
Housing  and  Equal  Opportunity,  room 
5226,  Eiepartment  of  Housing  and  Urban 
Development.  451  Seventh  Street,  SW.. 
Washington.  DC  20410.  Telephone: 
(202)  708-0288  (voice)  or  (TDD)  (202) 
708-0113.  (These  are  not  toll-free 
numbers.) 

SUPPLEMENTARY  MFORMATION: 
Accordingly,  in  FR  Doc  93-20833,  a 
Notice  of  publication  of  a  Preliminary 
Report  for  the  Task  Force  on  Occupancy 


Standards  in  Public  and  Assisted 
Housing,  published  in  the  Federal 
Register,  on  August  31, 1993  (58  FR 
45905).  on  page  45909,  in  the  third 
column,  at  the  top  of  the  page,  the 
following  correction  is  made  to  the 
Field  Office  address  for  Andborage, 
Alaska: 

Region  X  (Seattle) 


Field  Offices 

Anchorage  Office.  049  East  36th 
Avenue,  suite  401,  Anchorage,  AK 
99508-4399,  Telephone  No.  (907)  271- 
4170. 

•        «        •        •        • 

Dated:  September  15, 1993. 
M yra  L.  Raniirk, 

Assistant  General  Counsel  for  Regulations. 
IFR  Doc.  93-23119  Filed  9-21-93;  8:45  am) 
BILUNO  CODE  4210-3S-M 


DEPARTMENT  OF  THE  INTERIOR 

Bureau  of  Land  Management 
pi>-942-03-4730-12] 

Idaho:  Rling  of  Plats  of  Survey 

The  plat  of  the  following  described 
land  was  officially  filed  in  the  Idaho 
State  Office,  Bureau  of  Land 
Management.  Boise,  Idaho,  effective  9 
a.m.,  October  25, 1993. 

The  plat  representing  the  dependent 
resurvey  of  portions  of  the  subdivisional 
lines,  subdivision  of  section  4.  and  the 
survey  of  Tract  39.  T.  39  N..  R.  1  W.. 
Boise  Meridian.  Idaho.  Group  No.  862. 
was  accepted,  September  13, 1993. 

This  survey  was  executed  to  meet 
certain  administrative  needs  of  the 
Bureau  of  Land  Management. 

All  inquiries  concerning  the  survey  of 
the  above  described  land  must  be  sent 
to  the  Chief,  Brand:,  of  Cadastral  Survey, 
Idaho  State  Office,  Bureau  of  Land 
Management.  3380  Americana  Terrace, 
Boise,  Idaho,  83706 

Dated:  September  13, 1993. 
Diume  E.  Olsen, 

Chief  Cadastral  Surveyor  for  Idaho. 
[FR  Doc.  93-23216  Filed  9-21-93;  8:45  am] 
B&IJNQ  COOe  4S10-QO-M 


INTERNATIONAL  TRADE 

COMMISSION 

I 
Pnvestigation  No.  337-TA-345] 

Prehearing  Conference 

In  the  Matter  of  cert  iln  ani^tropically 
etched  one  m^abit  acd  greater  drams, 
components  thereot  and  product*  containing 
such  drams. 


Notice  is  hereby  given  that  the 
prehearing  conference  in  this  matter 
will  commence  at  9  a.m.  on  October  12, 
1993,  in  Courtroom  C  (room  217),  U.S. 
International  Trade  Commission 
Building,  500  E  St.  SW.,  Washington. 
DC.  and  the  hearing  will  commence 
immediately  thereafter. 

The  Secretary  shall  publish  this 
notice  in  the  Federal  Register. 

Issued:  September  10, 1993. 
Janet  D.  Saxon, 
Administrative  Law  Judge. 
(FR  Doc.  93-23225  Filed  9-21-93;  8:45  am] 
aaxMQ  cooe  roM-02-r 


[Investigation  No.  337-TA-354] 

Certain  Tape  Dispensers;  Change  of 
Commission  Investigative  Attorney 

Notice  is  hereby  given  that,  as  of  this 
date,  Jeffrey  R.  Whieldon,  Esq.  of  the 
Office  of  Unfoir  Import  Investigations  is 
designated  as  the  Commission 
investigative  attorney  in  the  above-cited 
investigation  instead  of  Juan  S. 
Cockburii,  Esq. 

The  Secretary  is  requested  to  publish 
this  Notice  in  the  Federal  Register. 

Dated:  September  14, 1993. 
Lynn  L  Levins, 

Director,  Office  of  Unfair  Import 

Investigations. 

[FR  Doc.  93-23224  Filed  9-21-93;  8:45  am] 

BujNG  cooe  ro2o-«-r 


pnvestigation  No.  731-TA-644  (Final)] 

Welded  Stainless  Steel  Pipe  From 
Malaysia;  Institution  of  Final 
Antidumping  Investigation 

AGENCY:  United  States  International 
Trade  Commission. 
ACTION:  Institution  and  scheduling  of  a 
final  antidumping  investigation. 

SUMMARY:  The  Commission  hereby  gives 
notice  of  the  institution  of  final 
antidumping  investigation  No.  731-TA- 
644  (Final)  under  section  735(b)  of  the 
Tariff  Act  of  1930  (19  U.S.C.  1673d(b)) 
(the  Act)  to  determine  whether  an 
industry  in  the  United  States  is 
materially  injured,  or  is  threatened  with 
material  injury,  or  the  establishment  of 
an  industry  in  the  United  States  is 
materially  retarded,  by  reason  of 
imports  from  Malaysia  of  welded 
stainless  steel  pipe  of  circular  cross 
section,  provided  for  in  subheadings 
7306.40.10  and  7306.40.50  of  the 
Harmonized  Tariff  Schedule  of  the 
United  States.  Pursuant  to  a  request 
from  respondent,  Kanzen  Tetsu,  the 
Department  of  Commerce  has  extended 


f 
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the  date  for  its  final  determination  in 
the  antidumping  investigation  of  the 
subject  products.  Accordingly,  the 
Commission's  schedule  for  its  final 
investigation  reflects  Commerce's 
decision  to  extend  its  final 
determination  until  January  21, 1994. 

For  further  information  concerning 
the  conduct  of  this  investigation, 
hearing  procedures,  and  rules  of  general 
application,  consult  the  Commission's 
Rules  of  Practice  and  Procedure,  part 
201.  subparts  A  through  E  (19  CFR  part 
201).  and  part  207,  subparts  A  and  C  (19 
CFR  part  207). 

EFFECTIVE  DATE:  September  1, 1993. 

FOR  FURTHER  INFORMATION  CONTACT: 
Olympia  DeRosa  Hand  (202-205-3182), 
Office  of  Investigations,  U.S. 
International  Trade  Commission.  500  E 
Street  SW..  Washington.  IX)  20436. 
Hearing-impaired  persons  can  obtain 
information  on  this  matter  by  contacting 
the  Commission's  TDD  terminal  on  202- 
205-1810.  Persons  with  mobility 
impairments  who  will  need  special 
assistance  in  gaining  access  to  the 
Commission  should  contact  the  Office 
of  the  Secretary  at  202-205-2000. 

SUPPLEMENTARY  INFORMATION: 

Background 

This  investigation  is  being  instituted 
as  a  result  of  an  affirmative  preliminary 
determination  by  the  Department  of 
Commerce  that  imports  of  welded 
stainless  steel  pipe  from  Malaysia  are 
being  sold  in  the  United  States  at  less 
than  fair  value  within  the  meaning  of 
section  733  of  the  Act  (19  U.S.C.  1673b). 
The  investigation  was  requested  in  a 
petition  filed  on  February  16. 1993,  by 
Avesta  Sheffield  Pipe,  Schaumburg.  IL; 
Bristol  Metals.  Bristol,  TN;  Damascus 
Tubular  F*roducts,  Greenville,  PA;  Trent 
Tube  Division,  Crucible  Materials  Corp., 
East  Troy.  \VI;  and  the  United 
Steelworkers  of  America. 

Participation  in  the  Investigation  and 
Public  Service  List 

Persons  wishing  to  participate  in  the 
investigation  as  parties  must  file  an 
entry  of  appearance  with  the  Secretary 
to  the  Commission,  as  provided  in 
§201.11  of  the  Commission's  rules,  not 
later  than  twenty-one  (21)  days  after 
publication  of  this  notice  in  the  Federal 
Register.  The  Secretary  will  prepare  a 
public  service  list  containing  the  names 
and  addresses  of  all  persons,  or  their 
representatives,  who  are  parties  to  this 
investigation  upon  the  expiration  of  the 
period  for  filing  entries  of  appearance. 


Liniited  Disclosure  of  BusineM 
Proprietary  Information  (BPI)  Under  an 
AdminiatratiTe  Protectire  Order  (APO) 
and  BPI  Service  List 

Pursuant  to  section  207.7(a)  of  the 
Commission's  rules,  the  Secretary  will 
make  BPI  gathered  in  this  final 
investigation  available  to  authorized 
applicants  under  the  APO  issued  in  the 
investigation,  provided  that  the 
application  is  made  not  later  than 
twenty-one  (21)  days  after  the 
publication  of  this  notice  in  the  Federal 
Register.  A  separate  service  list  will  be 
maintained  by  the  Secretary  for  those 
parties  authorized  to  receive  BPI  under 
the  APO. 

Staff  Report 

The  prehearing  staff  report  in  this 
investigation  will  be  placed  in  the 
nonpublic  record  on  January  13, 1994. 
and  a  public  version  will  be  issued 
thereafter,  pursuant  to  §  207.21  of  the 
Commission's  rules. 

Hearing 

The  Commission  will  hold  a  hearing 
in  connection  with  this  investigation 
beginning  at  9:30  a.m.  on  January  27, 
1994,  at  Uie  U.S.  International  Trade 
Commission  Building.  Requests  to 
appear  at  the  bearing  should  be  filed  in 
writing  with  the  Secretary  to  the 
Commission  on  or  before  January  20, 
1994.  A  nonparty  who  has  testimony 
that  may  aid  the  Commission's 
deliberations  may  request  permission  to 
present  a  short  statement  at  the  hearing. 
All  parties  and  nonparties  desiring  to 
appear  at  the  hearing  and  make  oral 
presentations  should  attend  a 
prehearing  conference  to  be  held  at  9:30 
a.m.  on  January  24. 1994.  at  the  U.S. 
International  Trade  Commission 
Building.  Oral  testimony  and  written 
materials  to  be  submitted  at  the  public 
hearing  are  governed  by  §§  201.6(b)(^. 
201,13(f).  and  207.23(b)  of  the 
Commission's  rules.  Parties  are  strongly 
encouraged  to  submit  as  early  in  the 
investigation  as  possible  any  requests  to 
present  a  portion  of  their  hearing 
testimony  in  camera. 

Written  Submissions 

Each  party  is  encouraged  to  submit  a 
prehearing  brief  to  the  Commission. 
Prehearing  briefs  must  conform  with  the 
provisions  of  §  207,22  of  the 
Commission's  rules;  the  deadline  for 
filing  is  January  21, 1994.  Parties  may 
also  file  written  testimony  in  cormection 
with  their  presentation  at  the  hearing,  as 
provided  in  §  207.23(b)  of  the 
Commission's  rules,  and  posthearing 
briefe,  which  must  conform  with  the 
provisions  of  §207.24  of  the 
Commission's  rules.  The  deadline  for 


filing  posthearing  hrieb  is  February  4, 
1994;  witness  testimony  must  be  filed 
no  later  than  three  {3]  days  before  the 
hearing.  In  addition,  any  person  who 
has  not  entered  an  appearance  as  a  party 
to  the  investigation  may  submit  a 
written  statement  of  information 
pertinent  to  the  subject  of  the 
investigation  on  or  before  February  4, 
1994.  All  written  submissions  must 
conform  with  the  provisions  of  §  201.8 
of  the  Commission's  rules;  any 
submissions  that  contain  BPI  must  also 
conform  with  the  requirements  of 
§201.6.  207.3,  and  207.7  of  the 
Commission's  rules. 

In  accordance  with  §§  201.16(c)  and 
207.3  of  the  rules,  each  document  filed 
by  a  party  to  the  investigation  must  be 
served  on  all  other  parties  to  the 
investigation  (as  identified  by  either  the 
public  or  BPI  service  list),  and  a 
certificate  of  service  must  be  timely 
filed.  The  Secretary  will  not  accept  a 
document  for  filing  without  a  certificate 
of  service. 

Authority:  This  investigation  is  being 
conducted  under  authority  of  the  Tariff  Act 
of  1930.  title  VII.  This  notice  is  published 
pursuant  to  S  207.20  of  the  Commission's 
rules. 

By  order  of  the  Commissioa. 

Issued:  September  16. 1993. 
Donna  R.  Koehnke, 
Secretary. 

IFR  Doc.  93-23226  Filed  9-21-93;  8:45  am] 
enxiNO  CODE  7020-oa-^ 


INTERSTATE  COMMERCE 
COMMISSION 

[Ex  Part*  No.  290  (Sub  No.  5)  (93-41)] 

Quarterly  Rail  Cost  Adjustment  Factor 

AGENCY:  Interstate  Commerce 

Commission. 

ACTION:  Approval  of  rail  cost  adjustment 

factor  and  decision. 

SUMMARY:  The  Commission  has 
approved  a  fourth  quarter  1993  rail  cost 
adjustment  factor  (RCAF)  and  cost  index 
filed  by  the  Association  of  American 
Railroads.  The  fourth  quarter  RCAF 
(Unadjusted)  is  1.025.  The  fourth 
quarter  RCAF  (Adjusted)  is  0.847.  an 
increase  of  0.1  percent  from  the  third 
quarter  1993  RCAF  (Adjusted)  of  0.846. 
Maximum  fourth  quarter  1993  RCAF 
rate  levels  may  not  exceed  100.1  percent 
of  maximum  third  quarter  1993  RCAF 
rate  levels. 

EFFECTIVE  DATE:  October  1,  1993. 
FOR  FURTHER  INFORMATION  CONTACT:  John 
C.  Pertino,(202)  927-6229;  Robert  C 
Hasek,  (202)  927-6239,  TDD  for  hearing 
impaired:  (202)  927-5721. 
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SUPPLEMENTARY  INrora«ATK>N: 
Additional  information  is  contained  in 
the  Commission's  decision.  To  purchase 
a  copy  of  the  full  decision  write  to,  call, 
or  pick  up  in  person  from:  Dynamic 
Ck)ncepts,  Inc.,  room  2229,  Interstate 
Commerce  Commission  Building, 
Washington.  DC  20423,  or  telephone 
(202)  289-4357/4359.  (Assistance  for 
the  hearing  impaired  is  available     • 
through  TDD  services  (202)  927-5721.) 

This  action  will  not  significantly 
affect  either  the  quality  of  the  human 
environment  or  energy  conservation. 

Decided:  September  15, 1993. 

By  the  Commission.  Chainnan  McDonald, 
Vice  Chairman  Simmons,  Commissioners 
Phillips.  Philbin  and  Walden. 
Sidney  L.  StrickUnd,  Jr., 
Secretary. 

[FR  Doc.  93-23242  Filed  »-21-93:  8:45  am] 
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[Dodut  No.  AB-55  (Sub-No.  476X)] 

CSX  Transportation,  Inc. — 
Abandonment  Exemption— Letcher 
County.  KY 

CSX  Transportation,  Inc.  (CSXT)  has 
filed  a  notice  of  exemption  under  49 
CFR  1152  Subpart  F— Exempt 
Abandonments  to  abandon 
approximately  2.31  miles  of  rail  line 
between  milepost  LVB-275.3,  at  Hot 
Spot,  and  milepost  LVB-277.61,  at  Uz, 
in  Letcher  County.  KY. 

Applicant  has  certified  that:  (1)  No 
local  traffic  has  moved  over  the  line  for 
at  least  2  years;  (2)  there  is  no  overhead 
traffic  on  the  line;  (3)  no  formal 
complaint  filed  by  a  user  of  rail  service 
on  the  line  (or  by  a  state  or  local 
government  entity  acting  on  behalf  of 
such  user)  regarding  cessation  of  service 
over  the  line  either  is  pending  with  the 
Commission  or  with  any  U.S.  District 
Court  or  has  been  decided  in  favor  of 
the  complainant  within  the  2-year 
period;  and  (4)  the  requirements  at  49 
CFR  1105.7  (environmental  report),  49 
CFR  1105.8  (historic  report),  49  CFR 

1105.11  (transmittal  letter),  49  CFR 

1105.12  (newspaper  publication),  and 
49  CFR  1152.50(d)(1)  (noUce  to 
governmental  agencies)  have  been  met. 

As  a  condition  to  use  of  this 
exemption,  any  employee  affected  by 
the  abandonment  shall  be  protected 
under  Oregon  Short  Line  R.  Co. — 
Abandonment — Goshen,  360  I.C.C.  91 
(1979).  To  address  whether  this 
condition  adequately  protects  affected 
employees,  a  petition  for  partial 
revocation  under  49  U.S.C.  10505(d) 
must  be  filed. 

Provided  no  formal  expression  of 
intent  to  file  an  offer  of  financial 


assistaiice  (OF/ )  has  been  received,  this 
exemption  will  be  effective  on  October 
22, 1993.  unless  stayed  pending 
reconsideration.  Petitions  to  stay  that  do 
not  involve  environmenta'  issues.* 
formal  expressions  of  intent  to  file  an 
OFA  under  49  CFR  1152.27(c)(2),»  and 
trail  use/rail  banking  statements  under 
49  CFR  1152.29  must  be  filed  by 
October  4, 1993  3  Petitions  to  reopen  or 
requests  for  public  use  conditions  under 
49  CFR  1152.28  must  be  filed  by 
October  12, 1993,  with:  Office  of  the 
Secretary,  Case  Control  Branch, 
Interstate  Commerce  Commission, 
Washington,  DC  20423, 

A  copy  of  any  petition  filed  with  the 
Commission  should  be  sent  to 
applicant's  representative:  Charles  M. 
Rosenberger,  500  Water  St.,  J150, 
Jacksonville,  FL  32202. 

If  the  notice  of  exemption  contains 
false  or  misleading  information,  the 
exemption  is  void  ab  initio. 

Applicant  has  filed  an  environmental 
report  which  addresses  the 
abandonment's  effects,  if  any,  on  the 
environmental  or  historic  resources.  The 
Section  of  Energy  and  Environment 
(SEE)  will  issue  an  environmental 
assessment  (EA;  by  September  27, 1993. 
Interested  persons  may  obtain  a  copy  of 
the  EA  by  vmting  to  SEE  (Room  3219. 
Interstate  Commerce  Commission, 
Washington,  DC  20423)  or  by  calling 
Elaine  Kaiser,  Chief  of  SEE,  at  (202) 
927-6248.  Comments  on  environmental 
and  historic  preservation  matters  must 
be  filed  within  :5  days  after  the  EA 
becomes  available  to  the  public. 

Environmental,  historic  preservation, 
public  use,  or  trail  use/rail  banking 
conditions  will  be  imposed,  where 
appropriate,  in  n  subsequent  decision. 

Decided:  Septeoiber  13, 1993. 
By  the  Commission,  David  M.  Koaschnik. 
Director,  Office  o"^  Proceedings. 

Sidney  L  Strickland,  Jr., 

Secretary. 

IfR  Doc.  93-23241  Filed  9-21-93;  8:45  am] 


•  A  stay  will  be  issued  routinely  by  the 
Commission  in  thoti  proceedings  where  an 
informed  decision  c  a  environoiental  issues 
(whether  raised  by  r  party  x  by  the  Commission's 
Section  of  Energy  ar  d  Env^ronmeot  in  its 
independent  invest  gation;  cannot  be  made  prior  to 
the  affective  date  of  the  nodcc  of  exemption.  See 
Exemption  of  C>ut-o:'-Sarvica  Rail  Lines,  S  I.C.C.2d 
377  (1989).  Any  ent  ty  seeiung  a  stay  on 
environmental  conc'ams  is  encouraged  to  file  its' 
request  as  soon  as  possible  in  order  to  permit  this 
Commission  to  revi^^w  and  act  on  the  request  before 
the  effective  data  of  this  exemption. 

>  See  Exempt,  of  Rail  Abandonment — Offers  of 
Finan.  Assist..  4  LCC.2d  1S4  (1987). 

*  The  Commission  will  accept  late-filed  tnil  use 
statements  as  long  u  it  retains  furisdiction  to  do  so. 


DEPARTMENT  OF  JUSTICE 

Lodging  of  Consent  Decree  Pursuant 
to  the  Clean  Air  Act  and  the  Clean 
Water  Act;  United  States  v.  Georgia- 
Pacific  Corp. 

In  accordance  with  Department 
pohcy,  28  CFR  50.7,  notice  is  hereby 
given  that  a  proposed  consent  decree  in 
United  States  v.  Georgia-Pacific 
Corporation,  Civil  Action  No.  92-0179- 
B-B,  was  lodged  on  September  9, 1993, 
with  the  United  States  District  Court  for 
the  District  of  Maine.  The  proposed 
consent  decree  resolves  the  United 
States'  claims  under  the  Clean  Air  Act, 
42  U.S.C.  7401  et  seq.,  and  the  Clean 
Water  Act.  33  U.S.C.  1251  et  seq.. 
against  Georgia-Pacific  Corporation 
("Georgia-Pacific")  for  violations  of  the 
company's  federally  enforceable  air 
emission  license  and  water  discharge 
permit  at  its  pulp  and  paper  mill  ("P&P 
Mill")  in  Woodland,  Maine.  Georgia- 
Pacific  is  alleged  to  have  emitted  carbon 
monoxide,  sulfur  dioxide,  and  nitrogen 
oxides  in  excess  of  its  air  license 
limitations  and  to  have  failed  to  comply 
with  several  monitoring  provisions  of  its 
license.  In  addition,  Georgia-Pacific  is 
alleged  to  have  exceeded  the  effluent 
limitations  for  total  suspended  solids 
and  biological  oxygen  demand 
contained  in  its  water  permit. 

The  proposed  consent  decree  requires 
Georgia-Pacific  to  pay  a  total  civil 
penalty  of  $390,000  to  the  United  States 
and  the  State  of  Maine,  plus  interest, 
accruing  from  the  date  of  signature  by 
Georgia-Pacific.  The  proposed  decree 
also  requires  Georgia-Pacific  to  submit 
to  EPA,  for  review  and  approval,  an 
Operation  and  Maintenance  Plan  setting 
forth  steps  that  Georgia-Pacific  shall 
take  to  maintain  and  operate  the 
pollution  control  equipment  and 
continuous  emissions  monitoring 
systems  for  designated  emissions 
sources  at  the  P&P  mill. 

The  Department  of  Justice  will 
receive,  for  a  period  of  thirty  (30)  days 
from  the  date  of  this  publication, 
comments  relating  to  the  proposed 
consent  decree.  Comments  should  be 
addressed  to  the  Assistant  Attorney 
General  for  the  Environment  and 
Natural  Resources  Division,  Department 
of  Justice.  Washington,  DC  20530,  and 
should  refer  to  United  States  v.  Georgia- 
Pacific  Corporation  DOJ  Ref.  #90-5-2- 
1-1733. 

The  proposed  consent  decree  may  be 
examined  at  the  office  of  the  United 
States  Attorney,  100  Middle  St.  Plaza, 
East  Tower,  Sixth  Floor.  Portland. 
Maine;  the  Region  I  Office  of  the 
Enviitinmental  Protection  Agency,  John 
F.  Kennedy  Federal  Building.  Boston, 
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Massachusetts;  and  at  the  Consent 
Decree  Ubrary,  1120  G  Street.  NW..  4th 
Floor,  Washington.  DC  20005.  (202) 
624-0892.  A  copy  of  the  proposed 
consent  decree  may  be  obtained  in 
person  or  by  mail  from  the  Consent 
Decree  Library,  1120  G  Street.  N\V.,  4th 
Floor,  Washington,  DC  20005.  In 
requesting  a  copy  please  refer  to  the 
referenced  case  and  enclose  a  check  in 
the  amount  of  $4.25  (25  cents  per  page 
reproduction  costs],  payable  to  the 
Consent  Decree  Library. 
Peter  R.  Steenlond, 

Acting  Deputy  Assistant  Attorney  General, 
Environment  and  Natural  Resources  Division. 
tFR  Doa  93-23221  Filed  9-21-93;  8:45  ami 

WUJNO  COOC  U10-01-M 


Lodging  of  Consent  Decree  Pursuant 
to  the  Clean  Water  Act;  United  States 
V.  Metropolitan  Dade  County  et  al. 

In  accordance  with  Departmental 
pohcy,  28  CFR  50.7,  notice  is  hereby 
given  that  a  proposed  partial  consent 
decree  in  United  States  v.  Metropolitan 
Dade  County,  et  al..  Case  No.  av-93- 
1109-Moreno,  was  lodged  on  September 
8, 1993  with  the  United  States  District 
Court  for  the  Southern  District  of 
Florida.  The  consent  decree  settles  a 
claim  for  injunctive  relief  brought 
against  Metropohtan  Dade  County  and 
the  Miami-Dade  Water  and  Sewer 
Authority  under  section  504(a)  of  the 
Clean  Water  Act,  33  U.S.C  1364(a),  and 
sets  forth  remedial  measures  that 
address  the  imminent  and  substantial 
endangerment  to  the  health  and  welfare 
of  persons  presented  by  an  aged  and 
deteriorated  force  main  that  conveys 
imtreated  wastewater  from  the  City  of 
Miami  under  Biscajrne  Bay  to  a 
wastewater  treatment  plant  located  on 
Virginia  Key,  Florida. 

Tne  Department  of  Justice  will 
receive,  for  a  period  of  thirty  (30)  days 
from  the  date  of  this  pubhcation, 
comments  relating  to  the  proposed 
consent  decree.  Comments  should  be 
addressed  to  the  Assistant  Attorney 
General  for  the  Environment  and 
Natural  Resources  Division.  Department 
of  Justice.  Washington,  DC  20530,  and 
should  refer  to  United  States  v. 
Metropolitan  Dade  County,  et.  al,  DOJ 
Ref.  #90-5-1-1-4022. 

The  proposed  consent  decree  may  be 
examined  at  the  ofBce  of  the  United 
States  Attorney.  Southern  District  of 
Florida.  99  NE.  4th  Street,  Miami, 
Florida  33132;  the  Region  IV  Office  of 
the  United  States  Environmental 
Protection  Agency,  345  Courtland 
Street.  NE.  Atlanta,  Georgia  30365;  and 
at  the  Consent  Decree  Library,  1120  G 
Street,  NW..  4th  Floor,  Washington,  DC 


20005.  (202)  624-0892.  A  copy  of  the 
proposed  consent  decree  may  be 
obtained  in  person  or  by  mail  from  the 
Consent  Decree  Library.  1120  G  Street. 
NW..  4th  Floor,  Washington,  DC  20005. 
In  requesting  a  copy  please  refer  to  the 
referenced  case  and  enclose  a  check  in 
the  amount  of  $15.50  (25  cents  per  page 
reproduction  costs),  payable  to  the 
Consent  Decree  Library. 
loha  C  Cnidfln, 

Chief,  Environmental  Enforcement  Section, 
Environment  and  Natural  Resources  Division. 
[FR  Doc.  93-23220  Filed  9-21-93;  8:45  »mj 
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Lodging  of  Consent  Decree  Pursuant 
to  the  Comprehensive  Environmental 
Response,  Compensation,  and  Liability 
Act;  United  States  v.  Mary  Pagano  et 
al. 

In  accordance  with  Departmental 
pohcy,  28  CFR  50.7.  notice  is  hereby 
given  that  a  proposed  consent  decree  in 
United  States  v.  Mary  Pagano,  David 
Peluchette,  d/b/a  Pagano  Salvage  Yard, 
Sandia  Corporation,  d/b/a  Sandia 
National  Laboratories  and  Myrtle  Smith, 
Civil  Action  No.  CTV  93-1074JC.  was 
lodged  on  September  9. 1993  with  the 
United  States  District  Court  for  the 
EKstrict  of  New  Mexico.  The  proposed 
consent  decree  resolves  claims  brought 
by  the  United  States  under  section  107 
of  the  Comprehensive  Environmental 
Response,  Compensation,  and  Liability 
Act  (CERCLA).  42  U.S.C.  9607  and 
provides  for  payment  by  the  defendants 
for  all  costs  incurred  and  paid  by  the 
United  States  for  the  removal  of 
hazardous  wastes  bom  the  Pagano 
Salvage  Yard  Site  located  in  Los  Lunas. 
Valencia  County.  New  Mexico. 

The  Department  of  Justice  will 
receive,  for  a  period  of  thirty  (30)  days 
from  the  date  of  this  pubhcation, 
comments  relating  to  the  proposed 
consent  decree.  Comments  should  be 
addressed  to  the  Assistant  Attorney 
General  for  the  Environment  and 
Natural  Resources  Division.  Department 
of  Justice.  Washington,  DC  20530,  and 
should  refer  to  United  States  v.  Mary 
Pagano,  David  Peluchette,  d/b/a  Pagano 
Salvage  Yard,  Sandia  Corporation, 

d/b/a  Sandia  National  Lsboratories 
and  Myrtle  Smith,  DOJ  Ref.  #90-11-2- 
559. 

The  proposed  consent  decree  may  be 
examined  at  the  office  of  the  United 
States  Attorney.  District  of  New  Mexico, 
625  Silver,  SW.,  P.O.  Box  607, 
Albuquerque,  New  Mexico  87103;  the 
Region  6  Office  of  the  Environmental 
Protection  Agency,  1445  Ross  Avenue, 
Dallas,  Texas  7502-2733;  and  at  the 
Consent  Decree  Library,  1120  G  Street, 


NW.,  4th  Floor,  Washington.  DC  20005. 
(202)  624-0892.  A  copy  of  the  proposed 
consent  decree  may  be  obtained  in 
person  or  by  mail  from  the  Consent 
Decree  Library,  1120  G  Street,  NW.,  4th 
Floor.  Washington.  DC  20005.  In 
requesting  a  copy  please  refer  to  the 
referenced  case  and  enclose  a  check  in 
the  amount  of  $6.25  (25  cents  per  page 
reproduction  costs),  payable  to  the 
Consent  Decree  Library. 
Myles  E.  Flint. 

Acting  Assistant  Attorney  General, 
Enviroiunent  and  Natural  Resources  Division. 

[FR  Doc.  93-23222  Filed  9-21-93;  8:45  am] 
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Drug  Enforcement  Administration 

Manufacturer  of  Controlled 
Substances;  Application 

Pursuant  to  §  1301.43(a)  of  Title  21  of 
the  Code  of  Federal  Regulations  (CFR). 
this  is  notice  that  on  August  11. 1993, 
U.S.  Drug  Testing,  Inc.,  10410 
Trademoric  Street,  Rancho  Cucamonga. 
Cahfomia  91730,  made  application  to 
the  Drug  Enforcement  Administration 
PEA]  for  registration  as  a  bulk 
manufacturer  of  the  basic  classes  of 
controlled  substances  listed  below: 


Drug 

Schedule 

Tetratrydrocannabinols  (7370)  

Amphetamine  (1100) >.. 

MethamohetEvnine  (1105) 

1 

II 

II 

PtwncydidJne  (7471) 

H 

The  firm  plans  to  manufacture  small, 
quantities  of  the  above  substances  to 
make  drug  test  kits. 

Any  other  such  appUcant  and  any 
person  who  is  presently  registered  with 
DEA  to  manu&cture  such  substances 
may  file  comments  or  objections  to  the 
issuance  of  the  above  application  and 
may  also  file  a  written  request  for  a 
hearing  thereon  in  accordance  with  21 
CFR  1301.54  and  in  the  form  prescribed 
by  21  CFR  1316.47. 

Any  such  comments,  objections,  or 
requests  for  a  hearing  may  be  addressed 
to  the  Director,  Office  of  Diversion 
Control.  Drug  Enforcement 
Administration,  United  States 
Department  of  JiisUce.  Washington,  DC 
20537,  Attention:  DEA  Federal  Register 
Representative  (CCR),  and  must  be  filed 
no  later  than  October  22. 1993. 

Dated:  September  16, 1993. 

Gene  R.  HalsUp, 

Director,  Office  of  Diversion  Control,  Drug 
Enforcement  Administration. 

[FR  Doc.  93-23183  Filed  9-21-93;  8:45  ami 
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DEPARTMErfT  OF  LABOR 

Employment  and  Training 
Administration 

Determinations  Regarding  Eligibility 
To  Apply  for  Worker  Adjuatment 
Assistance 

In  accordance  with  section  223  of  the 
Trade  Act  of  1974  (19  U.S.C.  2273)  the 
Department  of  Labor  herein  presents 
summaries  of  determinations  regarding 
eligibility  to  apply  for  adjustment 
assistance  issued  during  the  period  of 
September  1993. 

In  order  for  an  affirmative 
determination  to  be  made  and  a 
certification  of  eligibility  to  apply  for 
adjustment  assistance  to  be  issued,  each 
of  the  group  eligibility  requirements  of 
section  222  of  the  Act  must  be  met. 

(1)  That  a  significant  number  or 
proportion  of  the  workers  in  the 
workers'  firm,  or  an  appropriate 
subdivision  thereof,  have  become  totally 
or  partially  separated, 

(2)  That  sales  or  production,  or  both, 
of  the  firm  or  subdivision  have 
decreased  absolutely,  and 

(3)  That  increases  of  imports  of 
articles  like  or  directly  competitive  with 
articles  produced  by  the  firm  or 
appropriate  subdivision  have 
contributed  importantly  to  the 
separations,  or  threat  thereof,  and  to  the 
absolute  decline  in  sales  or  production. 

Negative  Detenninations 

In  each  of  the  following  cases  the 
investigation  revealed  that  criterion  (3) 
has  not  been  met.  A  survey  of  customera 
indicated  that  increased  imports  did  not 
contribute  importantly  to  worker 
separations  at  the  firm. 
TA-W-28.889;  Zebulon  Manufacturing. 

Zebulon.  GA 
TA-W-28,6a6:  Smarte  Caite.  Inc..  West 

Bear  Lake.  MN 
TA-W-28.686A:  Smarte  Carte.  Inc., 

Chicago,  R, 
TA-W-28.819:  Philips  Lifting. 

Richmond,  KY 
TA-W-2a.845:  Michigan  Capsule.  Inc., 

Detroit.  MI 
TA-W-28.672;  Allied  Products.  Allied 

Signal  Automotive  Friction 

Material.  Troy,  NY 
TA-W-28,720;  General  Electric  Co.. 

Capacity  &  Power  Protection,  Fort 

Edward  &  Hudson  Falls.  NY 
TA-W-28.872;  Essex  Garment 

Manufacturing  Corp.,  Newark.  NJ 
TA-W-28.788;  Schindler  Elevator  Corp., 

Hydraulic  8'  Architectural  Products 

Plant,  Gettysburg,  PA 
TA-W-28.881:  Rogge  Forest  Products, 

Inc.,  Banden,  OR 
In  the  following  cases,  the 
investigation  revealed  that  the  criteria 


for  eligibility  has  not  been  met  for  the 
reasons  specified. 

TA-W-28.837;  Bear  Creek  Corp..  Basket 
Weaving  Dept,  Medford,  OR 

The  investigation  revealed  that 
criterion  (1)  and  criterion  (2)  have  not 
been  met.  A  significant  number  or 
proportion  of  the  workers  did  not 
become  totally  or  partially  separated  as 
required  for  certification.  Sales  or 
production  did  not  decline  during  the 
relevant  period  as  required  for 
certification. 

TA-W-28.864;  Ccmpuadd  Computer 
Corp.,  Houston,  TX 

The  workers'  finn  does  not  produce 
an  article  as  required  for  certification 
under  section  222  of  the  Trade  Act  of 
1974. 

TA-W-28,940;  Reichert  Shake  6- 
Fencing,  Inc.,  Toledo,  WA 

The  investigation  revealed  that 
criterion  (2)  has  not  been  met.  Sales  or 
production  did  not  decline  during  the 
relevant  period  as  required  for 
certification. 

TA-W-28.865;  Commonwealth  Tobacco 
Co.,  Inc.,  Kenbridge,  VA 

The  workers'  fim  does  not  produce 
an  article  as  required  for  certification 
imder  section  222  of  the  Trade  Act  of 
1974. 

TA-W-28.840  &  TA-W-2a.841; 

Mulberry  Phosphates.  Inc., 

Mulberry,  FL  »  Piney  Point 

Phosphates,  Palmetto,  Fl 
U.S.  imports  of  diammonium 
phosphates  were  regllgible. 
TA-W-28,867:  Pre nchtown  Ceramics 

Co.,  Frenchtown,  Nf 
Increased  import  did  not  contribute 
importantly  to  worker  separations  at  the 
firm.  I 

Afifinnative  Detemiiiisti<»is 

TA-W-28,886;  Eveleth  Mines,  Eveleth, 

MN 

A  certification  vas  issued  covering  all 
workers  separated  on  or  after  Novemoer 
1, 1992. 

TA-W-28,795;  L  &  J  Lather  Coast  & 
Jackets,  Inc..  New  York,  NY 

A  certification  was  issued  covering  all 
workers  separated  on  or  after  March  11, 
1992. 

TA-W-28,934;  Bryan  Manufacturing 
Co.,  New  Salem,  PA 

A  certification  was  issued  covoring  all 
woricera  separated  on  or  after  July  26, 
1992. 

TA-W-28,682;  AlumktuniCompany  of 
America,  Wenatohee/iVA 

A  certification  v  as  issued  covering  all 
workers  separated  on  or  after  June  22, 
1992. 


TA-W-28,937:  Aluminum  Company  of 
America,  Badin,  NC 
A  certification  was  issued  covering  all 

workers  separated  on  or  after  July  26. 

1992. 

TA-W-28,877;  Aluminum  Company  of 
America,  Rockdale  Operations 
Rockdale,  TX 
A  certification  was  issued  covering  all 

workers  separated  on  or  after  July  6, 

1992. 

TA-W-28.974;  Ithaca  Industries- 
Edison  Plant.  Edison,  GA 
A  certification  was  issued  covering  all 

workers  separated  on  or  after  August  17, 

1992. 

TA-W-28,958;  Claxton  Manufacturing, 
Claxton,  GA 
A  certification  was  issued  covering  all 

workers  separated  on  or  after  August  6, 

1992. 

TA-W-28,848;  Aluminum  Company  of 

America.  Warrick  Operations. 

Newburgjti,  IN 
A  certification  was  issued  covering  all 
workers  separated  on  or  after  Jxme  11, 
1992. 
TA-W-28y97:  H.F.S.  Apparel 

Manufacturing,  Inc.,  Weissport,  PA 
A  certification  was  issued  covering  all 
workers  separated  on  or  after  June  9, 
1992. 
TA-W-28,973:  Springfield  Sportswear/ 

Shamokin  Industries,  Coal 

Township.  PA 
A  certification  was  issued  covering  all 
workers  separated  on  or  after  August  11, 
1992. 
TA-W-28.947;  Allied  Products  Corp.. 

Richard  Brothers  Die  &■  Prototype 

Div.,  Hillsdale.  MI 
A  certification  was  issued  covering  all 
workers  separated  on  or  after  July  21, 
1992. 
TA-W-28,950:  Colonial  Corporation  of 

America,  Division  of  Taren 

Holdings,  Inc.,  Tracy  City,  TN 
A  certification  was  issued  covering  all 
workers  separated  on  or  after  August  16, 
1992. 
TA-W-28,965;  Colonial  Corporation  of 

America,  Division  cf  Taren 

Holdings.  Inc.,  Woodbury,  TN 
A  certification  was  issued  covering  all 
workers  separated  on  or  after  July  30, 
1992. 

I  hereby  certify  that  the 
aforementioned  determinations  were 
issued  during  the  month  of  September 
1993.  Copies  of  these  determinations  are 
available  for  inspection  in  room  C-4318, 
U.S.  Department  of  Labor,  200 
Constitution  Avenue,  NW.,  Washington, 
DC  20210  during  normal  business  hours 
or  will  be  mailed  to  persons  to  write  to 
the  above  address. 
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Dated:  Septemb«r  15,  1993. 
Marvio  M.  Foolu, 

Director.  Office  of  Trade  Adjustment 
Assistance 
|FR  Doc  93-23188  Filed  9-21-93;  845  am) 

BIUJNO  COOe  «10~30-M 

Pension  and  Welfare  Benefits 
Administration 

[Prohibited  Transaction  Exsmptlon  93-63; 
Exemption  Application  No.  D-9216,  atai.] 

Grant  of  Individual  Exemptions;  The 
Chicago  Corporation  (TCC),  et  ai. 

AGENCY:  Pension  and  Welfare  Benefits 

Administration,  Labor. 

ACTKM:  Grant  of  individual  exemptions. 

SUMMARY:  This  document  contains 
exemptions  issued  by  the  Department  of 
Labor  (the  Department)  from  certain  of 
the  prohibited  transaction  restrictions  of 
the  Employee  Retirement  Income 
Security  Act  of  1974  (the  Act)  and/or 
the  Internal  Revenue  Code  of  1986  (the 
Code). 

Notices  were  published  in  the  Federal 
Register  of  the  pendency  before  the 
Department  of  proposals  to  grant  such 
exemptions.  The  notices  set  forth  a 
summary  of  facts  and  representations 
contained  in  each  application  for 
exemption  and  referred  interested 
persons  to  the  respective  applications 
for  a  complete  statement  of  the  facts  and 
representations.  The  applications  have 
been  available  for  public  inspection  at 
the  Department  in  Washington.  DC.  The 
notices  also  invited  interested  persons 
to  submit  comments  on  the  requested 
exemptions  to  the  Department.  In 
addition  the  notices  stated  that  any 
interested  person  might  submit  a 
written  request  that  a  public  hearing  be 
held  (where  appropriate).  The 
applicants  have  represented  that  they 
have  complied  with  the  requirements  of 
the  notification  to  interested  persons. 
No  public  comments  and  no  requests  for 
a  hearing,  unless  otherwise  stated,  were 
received  by  the  Department. 

The  notices  of  proposed  exemption 
were  issued  and  the  exemptions  are 
being  granted  solely  by  the  Department 
because,  effective  December  31, 1978, 
section  102  of  Reorganization  Plan  No. 
4  of  1978  (43  FR  47713.  October  17, 
1978)  transferred  the  authority  of  the 
Secretary  of  the  Treasury  to  issue 
exemptions  of  tbe  type  proposed  to  the 
Secretary  of  Labor. 

Statutory  Findings 

In  accordance  with  section  408(a)  of 
the  Act  and/or  section  4975(c)(2)  of  the 
Code  and  the  procedures  set  forth  in  29 
CFR  part  2570,  subpart  B  (55  FR  32836, 


32847,  August  10,  1990)  and  based  upon 
the  entire  record,  the  Department  makes 
the  following  findings: 

(a)  The  exemptions  are 
administratively  feasible; 

(b)  They  are  in  the  interests  of  the 
plans  and  their  participants  and 
beneficiaries;  and 

(c)  They  are  protective  of  the  rights  of 
the  participants  and  beneficiaries  of  the 
plans. 

The  Chicago  Corporation  (TCC)  Located 
in  Chicago,  IL 

[Prohibited  Transaction  Exemption  93-63; 
Exemption  Application  No.  D-9216) 

Exemption 

Section  I.  Covered  Transactions 

The  restrictions  of  section  406(a)  of 
the  Act  and  the  sanctions  resulting  from 
the  application  of  section  4975  of  the 
Code,  by  reason  of  section  4975(c)(1)  (A) 
through  (D)  of  the  Code,  shall  not  apply 
to  the  sale,  for  cash  or  other 
consideration,  by  the  Midwest  Bank 
Fund  III  Group  Trust  (the  Group  Trust) 
in  which  employee  benefit  plans  (the 
Plans)  invest,  of  certain  bank  company 
securities  (the  Bank  Company 
Securities)  that  are  held  in  the  Group 
Trust  portfolio,  to  a  party  in  interest 
with  respect  to  a  participating  Plan 
where  the  party  in  interest  proposes  to 
acquire  or  merge  with  the  bank 
company  (the  Bank  Company)  that 
issued  such  securities. 

In  addition,  the  restrictions  of 
sections  406(a).  406(b)  (1)  and  (b)(2)  of 
the  Act  and  the  sanctions  resulting  from 
the  application  of  section  4975  of  the 
Code  by  reason  of  section  4975(c)(1)  (D) 
and  (E)  of  the  Code,  shall  not  apply  to 
the  purchase  by  the  Group  Trust  of 
certain  Bank  Company  Securities  from 
the  Midwest  Bank  Fund  L.P.  (MBF  I) 
and  the  Midwest  Bank  Fund  L.P.  n 
(MBF  II),  two  entities  organized  by  and 
affiliated  with  TCC,  the  investment 
manager  of  the  Group  Trust. 

Further,  the  restrictions  of  section  406 
(b)(1)  and  (b)(2)  of  the  Act  and  the 
sanctions  resulting  from  the  application 
of  section  4975  of  the  Code  by  reason  of 
section  4975(c)(1)(E)  of  thr  Code,  shall 
not  apply  to  the  payment  of  a 
performance  fee  (the  Performance  Fee) 
to  TCC  by  Plans  participating  in  the 
Group  Trust. 

This  exemption  is  subject  to  the 
following  conditions  as  set  forth  below 
in  Section  U. 

Section  II.  General  Conditions 

(1)  Prior  to  the  investment  by  each 
Plan  in  the  Group  Trust,  each 
investment  is  approved  by  an 
Independent  Plan  Fiduciary. 


(2)  Each  Plan  investing  in  the  Group 
Trust  has  total  assets  that  are  in  excess 
of  $50  million. 

(3)  No  Plan  shall  invest  more  than  10 
percent  of  its  assets  in  units  (the  Units) 
of  the  Group  Trust. 

(4)  No  Flan  invests  more  than  25 
percent  of  its  assets  in  investment 
vehicles  (i.e.,  collective  investment 
funds  and  separate  accounts)  managed 
or  sponsored  by  TCC  and/or  its 
affiliates. 

(5)  Prior  to  making  an  investment  in 
the  Group  Trust,  (a)  Each  Independent 
Plan  Fiduciary  contemplating  investing 
in  the  Group  Trust  receives  a  Private 
Placement  Memorandum  and 
supplement  which  describe  all  material 
facts  concerning  the  purpose,  structure 
and  the  operation  of  the  Group  Trust. 

(b)  An  Independent  Plan  Fiduciary 
who  expresses  further  interest  in  the 
Group  Trust  receives; 

(1)  A  copy  of  the  Group  Trust 
Agreement  outlining  the  organizational 
principles,  investment  objectives  and 
administration  of  the  Group  Trust,  the 
manner  in  which  Trust  shares  may  be 
redeemed,  the  duties  of  the  parties 
retained  to  administer  the  Group  Trust 
and  the  manner  in  which  Group  Trust 
assets  will  be  valued;  and 

(2)  A  copy  of  the  Investment 
Management  Agreement  describing  the 
duties  and  responsibilities  of  TCC,  as 
investment  manager  of  the  Group  Trust, 
the  rate  of  compensation  that  it  will  be 
paid  and  conditions  under  which  TCC 
may  be  terminated. 

(c)  If  accepted  as  an  investor  in  the 
Group  Trust,  the  Independent  Plan 
Fiduciary  is: 

(1)  Furnished  with  the  names  and 
addresses  of  all  other  participating 
Plans. 

(2)  Required  to  acknowledge,  in 
writing,  prior  to  purchasing  Units  in  the 
Group  Trust  that  such  fiduciary  has 
received  copies  of  such  documents.  In 
addition,  such  Independent  Plan 
Fiduciary  will  be  required  to 
acknowledge,  in  writing,  to  TCC  that 
such  fiduciary  is  (a)  independent  of  TCC 
and  its  affiliates,  (b)  capable  of  making 
an  independent  decision  regarding  the 
investment  of  Plan  assets  and  (c) 
knowledgeable  with  respect  to  the  Plan 
in  administrative  and  fimding  matters 
related  thereto,  and  able  to  make  an 
informed  decision  concerning 
participation  in  the  Group  Trust. 

(6)  Each  Plan,  including  the  trustee  of 
the  Group  Trust  (the  Trustee)  receives 
the  following  written  disclosures  from 
TCC  with  respect  to  its  ongoing 
participation  in  the  Group  Trust: 

(a)  Within  90  days  after  the  end  of 
each  fiscal  year  of  the  Group  Trust  as 
well  as  at  the  time  of  termination,  an 
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annual  Bnancial  report  containing  a 
balance  sheet  for  the  Croup  Trust  as  of 
the  end  of  such  fiscal  year  and  a 
statement  of  changes  in  the  financial 
position  for  the  fiscal  year,  as  audited 
and  reported  upon  by  independent, 
certified  public  accountants.  The  annual 
report  will  also  disclose  the  fees  that  are 
paid  or  are  accruable  to  TCC. 

(b)  Within  60  days  after  the  end  of 
each  quarter  (except  in  the  last  quarter) 
of  each  fiscal  year  of  the  Group  Trust, 
an  unaudited  quarterly  financial  report 
consisting  of  at  least  a  balance  sheet  for 
the  Group  Trust  as  of  the  end  of  such 
quarter  and  a  profit  and  loss  statement 
for  such  quarter.  The  quarterly  report 
will  also  specify  the  fees  that  are 
actually  paid  to  or  accruable  to  TCC. 

(c)  Sucn  other  written  information  as 
may  be  needed  by  the  Plans  (including 
copies  of  the  proposed  exemption  and 
pant  notice  with  respect  to  the 
exemptive  reUef  provided  herein)  in 
order  to  comply  with  the  reporting 
requirements  of  the  Act  and  the  Code. 
In  addition.  TCC  will  provide  the 
Trustee  with  certain  trading  activity  and 
portfolio  status  reprarts  as  required  by 
Prohibited  Transaction  (PTE)  86-128 
(51  FR  41686.  November  16,  1986). 

(7)  At  least  annually,  TCC  holds  a 
meeting  of  the  participating  Plans  at 
which  time  the  Independent  Plan 
Fiduciaries  of  such  Plans  are  given  an 
opportunity  to  decide  on  whether  the 
Group  Trust,  the  Trustee  or  TCC  should 
be  terminated  as  well  as  discuss  any 
aspect  of  the  Group  Trust  and  the 
agreements  promulgated  thereunder 
with  TCC. 

(8)  During  each  year  of  the  Group 
Trust,  TCC  representatives  are  available 
to  confer  by  telephone  or  in  person  with 
Independent  Plan  Fiduciaries  on 
matters  concerning  the  Group  Trust. 

(9)  The  terms  of  all  transactions  that 
are  entered  into  on  behalf  of  the  Group 
Trust  by  TCC  remain  at  least  as 
Cavorable  to  an  investing  Plan  as  those 
obtainable  in  arm's  length  transactions 
with  unrelated  parties.  In  this  regard, 
the  valuation  of  assets  in  the  Group 
Trust  are  based  upon  independent 
market  quotations  or  determinations 
made  by  an  independent  appraiser  (the 
Independent  Appraiser). 

(10)  The  Group  Trust  does  not  acquire 
Bank  Company  Securities  from  MBF I 
and/or  MBF  n  unless  (a)  100  percent  of 
the  Plans  investing  in  the  Group  Trust 
and  in  the  MBF  III  Limited  Partnership 
approve  of  the  piirchase  and  (b)  the 
Independent  Appraiser  confirms  that 
TCC's  recommended  purchase  price 
conforms  to  hxr  market  value. 

(11)  In  the  case  of  the  sale  by  the 
Group  Trust  of  Bank  Company 
Securities  to  a  party  in  interest  with 


respect  to  a  participating  Plan,  the  party 
in  interest  is  not  TCC,  any  employer  of 
a  participating  Plan,  or  any  affiliate 
thereof,  and  the  Group  Trust  receives 
the  same  terms  as  is  offered  to  other 
shareholders  of  the  Bank  Company. 

(12)  The  total  fees  paid  to  TCC  and  its 
affiliates  constitute  no  more  than 
reasonable  compen.sation. 

(13)  TCC's  Perfomance  Fee  is  based 
upon  a  predetermined  percentage  of  net 
realized  gains  minus  net  unrealized 
losses.  In  this  regard, 

(a)  The  Performance  Fee  is  paid  after 
December  31, 1998.  which  is  the 
completion  of  the  acquisition  phase  (the 
Acquisition  Phase)  of  the  Group  Trust 
but  not  until  participating  Plans  have 
received  distributions  equal  to  100 
percent  of  their  capital  contributions 
made  to  the  Group  Trust. 

(b)  Prior  to  the  termination  of  the 
Group  Trust,  no  more  than  75  percent 
of  the  Performance  Fee  credited  to  TCC 
is  withdrawn  from  he  Group  Trust. 

(c)  The  Performance  Fee  account 
established  for  TCC  is  charged  with 
realized  gains  and  losses,  net  unrealized 
losses  and  fee  payn^ents. 

(d)  No  portion  of  Jie  Performance  Fee 
is  withdrawn  if  the  Performance  Fee 
account  is  in  a  deficit  position. 

(e)  TCC  repays  all  deficits  in  its 
Performance  Fee  account  and  it 
maintains  a  25  percent  aishion  in  such 
account. 

(14)  Either  TCC  or  the  Trustee,  on 
behalf  of  the  Plans  participating  in  the 
Group  Trust,  may  terminate  the 
Investment  Manageiient  Agreement  at 
any  time  pursuant  to  the  provisions  in 
such  agreement. 

(15)  TCC  maintains,  for  a  period  of  six 
years,  the  records  necessary  to  enable 
the  persons  described  in  paragraph  (16) 
of  this  section  to  de'  ermine  whedier  the 
conditions  of  this  exemption  have  been 
met,  except  that  (a)  a  prohibited 
transaction  will  not  be  considered  to 
have  occurred  if.  due  to  circumstances 
beyond  the  control  of  TCC  and/or  its 
affiliates,  the  records  are  lost  or 
destroyed  prior  to  the  end  of  the  six  year 
period,  and  (b)  no  party  in  interest  other 
than  TCC  shall  be  si  bject  to  the  civil 
penalty  that  may  be  assessed  under 
section  502(i)  of  the  Act,  or  to  the  taxes 
imposed  by  section  4975  (a)  and  (b)  of 
the  Code,  if  the  reco~di5  are  not 
maintained,  or  are  not  available  for 
examination  as  required  by  paragraph 
(16)  below. 

(16)(a)  Except  as  provided  in  section- 
(b)  of  this  paragraph  and 
notwithstanding  an}'  provisions  of 
subsections  (a)(2)  and  (b)  of  section  504 
of  the  Act.  the  records  referred  to  in 
paragraph  (15)  of  tks  section  are 
unconditionally  available  «t  their 


customary  location  during  normal 
business  hours  by: 

(1)  Any  duly  authorized  employee  or 
representative  of  the  Department  or  the 
Internal  Revenue  Service; 

(2)  Any  fiduciary  of  a  participating 
Plan  or  any  duly  authorized 
representative  of  such  fiduciary; 

(3)  Any  contributing  employer  to  any 
participating  Plan  or  any  duly 
authorized  employee  representative  of 
such  employer:  and 

(4)  Any  participant  or  beneficiary  of 
any  participating  Plan,  or  any  duly 
authorized  representative  of  such 
participant  or  beneficiary. 

(b)  None  of  the  persons  described 
above  in  subparagraphs  (2)-(4)  of  this 
paragraph  (16)  are  authorized  to 
examine  the  trade  secrets  of  TCC  or 
commercial  or  financial  information 
which  is  privileged  or  confidential. 

Section  HI.  Definitions 

For  purposes  of  this  exemption: 

(1)  An  "affiliate"  of  TCC  includes— 

(a)  Any  person  directly  or  indirectly 
through  one  or  more  intermediaries, 
controlling,  controlled  by.  or  under 
common  control  with  TCC.  (For 
purposes  of  this  subsection,  the  term 
"control"  means  the  power  to  exercise 
a  controlling  influence  over  the 
management  or  policies  of  a  person 
other  than  an  individual.) 

(b)  Any  officer,  director  or  partner  in 
such  person,  and 

(c)  Any  corporation  or  partnership  of 
which  such  person  is  an  officer,  director 
or  a  5  percent  partner  or  owner. 

(2)  An  "Independent  Plan  Fiduciary" 
is  a  Plan  fiduciary  who  is  independent 
of  TCC  and  its  affiliates  and  is  either  a 
Plan  administrator,  trustee,  named 
fiduciary,  as  the  recordholder  of  Units 
in  the  Group  Trust  or  an  investment 
manager. 

(3)  The  "bid  price"  reflects  the  closing 
bid  price  for  a  Bank  Company  Security 
and  it  does  not  include  any  bids  that  are 
made  by  TCC  and/or  its  affiliates. 

Temporary  Nature  of  Exemption 

The  Department  has  determined  that 
this  exemption  will  be  temporar>  in 
nature  and,  unless  extended  pursuant  to 
timely  application,  will  expire  eight 
years  from  the  date  of  publication,  in 
the  Federal  Register,  of  the  notice 
granting  the  proposed  exemption. 

For  a  more  complete  statement  of  the 
facts  and  representations  supporting  the 
Department's  decision  to  grant  this 
exemption,  refer  to  the  notice  of 
proposed  exemption  (the  Notice) 
published  on  June  2. 1993  at  58  FR 
31419. 

EFFECTIVE  DATE:  This  exemption  is 
effective  at  of  March  31. 1993. 


P 
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Written  Comments 

The  Department  received  one  written 
comment  with  respect  to  the  Notice  and 
no  requests  for  a  public  hearing.  The 
UTitten  comment,  which  was  submitted 
by  TCC,  requested  clarifications  and 
modifications  to  the  Notice  or  raised 
questions  concerning  it.  Following  is  a 
discussion  of  TCC's  comments 
including  the  Department's  response 
with  respect  thereto. 

TCC  wishes  to  clarify  certain 
information  pertaining  to  dates 
appearing  in  the  Notice.  For  instance, 
TCC  states  that  the  Acquisition  Phase 
for  the  Group  Trust  will  end  on 
December  31,  1998  rather  than  on 
March  31, 1999  as  is  set  forth  in  several 
parts  of  the  Notice,  particularly  in  (1) 
Section  II(13)(a),  (2)  the  last  sentence  of 
Representation  12,  (3)  Representation 
19(b)(2),  (4)  Footnote  19  and  (5) 
Representation  25(1)(1).  Although  TCC 
acknowledges  that  the  time  frames 
specified  in  the  Notice  are  longer  than 
the  time  frames  appearing  in  Group 
Trust  Agreement  and  Investment 
Management  Agreement,  it  advises  that 
it  must  adhere  to  the  December  31, 1998 
date  stipulated  in  these  agreements 
which  it  entered  into  with  Flan 
investors. 

TCC  also  wishes  to  establish  the 
intended  duration  of  the  Group  Trust. 
For  example,  TCC  represents  that  the 
second  sentence  of  the  second 
paragraph  of  Representation  6  of  the 
Notice  states  that  the  Group  Trust  will 
have  an  eight  year  duration.  In  addition, 
TCC  explains  that  Representation  21(c) 
of  the  Notice  stipulates  that  the 
termination  date  for  the  Group  Trust  is 
March  31.  2001.  TCC  points  out  that 
Section  9.02(a)  of  the  Group  Trust 
Agreement  requires  that  the  Group  Trust 
terminate  on  December  31,  2001  rather 
than  on  March  31,  2001.  To  avoid 
creating  the  impression  that  the 
scheduled  termination  date  is  anything 
other  than  December  31.  2001,  TCC 
suggests  that  the  text  of  the  Notice  be 
modified. 

The  Department  has  no  objection  to 
the  foregoing  changes  that  have  been 
suggested  by  TCC  and  it  hereby 
incorporates  these  modifications  by 
reference  into  the  Notice. 

TCC  represents  that  Section  11(4)  of 
the  General  Conditions  of  the  Notice 
states  that  no  Plan  will  invest  more  than 
25  percent  of  its  assets  in  investment 
vehicles  (i.e.,  collective  investment 
funds  and  separate  accounts)  that  are 
managed  or  sponsored  by  TCC  and/or 
its  affiliates.  TCC  asks  whether  this 
condition  is  an  initial  condition  which 
is  applicable  only  at  the  time  the 
investment  is  made,  transactional  (i.e.. 


applicable  only  when  the  exemption  is 
utilized)  or  a  condition  that  must  always 
be  fulfilled.  If  the  condition  must 
always  be  fulfilled,  TCC  wonders  what 
will  happen  if  the  percentage  is 
somehow  exceeded  through  no  fault  of 
TCC. 

The  Department  agrees  that  there  may 
be  circumstances  when,  through  no 
fault  of  its  own,  such  as  throu^  the 
appreciation  in  the  value  of  Bank 
Company  Sec\irities  managed  or 
sponsored  by  TCC,  a  Plan  investor  may 
exceed  the  25  percent  threshold  for 
investment  in  TCC-sponsored  funds  or 
separate  accoimts.  Therefore,  for 
purposes  of  the  exemption,  the 
IDepartment  wishes  to  clarify  that  the  25 
percent  investment  limitation  does  not 
apply  to  appreciation  that  may  be 
attributed  to  a  Plan's  holdings  in  the 
Group  Trust  or  in  other  TCC  investment 
vehicles.  However,  in  the  event  this 
situation  arises,  the  Department 
cautions  that  a  Plan  investor  may  not 
purchase  additional  Units  in  the  Group 
Trust  and  thereby  increase  the  Plan's 
investment  holdings  with  TCC  beyond 
the  overall  limitation  prescribed. 

TCC  requests  clarification  regarding 
the  first  sentence  in  the  second 
paragraph  of  Representation  13.  This 
sentence  states: 

In  general,  the  Investment  Management 
Agreement  permits  TCC  to  allocate  securities 
transactions  to  itself  in  the  capacity  of  an 
agent. 

If  taken  in  this  context,  TCC  beUeves 
that  this  sentence  is  concerned 
exclusively  with  brokerage  transactions 
and  the  consequent  commissions. 
However,  TCC  explains  that  use  of  the 
term  "secxirities  transactions" 
introduces  an  element  of  ambigmty.  For 
example,  the  sentence  may  be 
interpreted  to  imply  that  TCC  is 
permitted  to  allocate  acquisition 
opportunities  to  itself,  which  is  a  power 
that  TCC  does  not  possess.  The 
Department  wishes  to  clarify  this 
sentence  and  notes  that  it  should  be 
interpreted  to  apply  solely  to  those 
situations  wherein  TCC  utilizes  itself  in 
connection  with  brokerage  services  to 
the  Group  Trust. 

Representations  20  (c)  and  (d)  of  the 
Notice  state  that  TCC  will  not  receive 
the  Performance  Fee  if  (1)  it  declares  a 
non-justified  termination  (the  Non- 
Justified  Termination);  or  (2)  the  trustee 
of  the  Group  Trust  (the  Trustee)  declares 
a  justified  termination  (the  Justified 
Termination).  TCC  suggests  that  the 
Department  clarify  the  language  of  these 
representations  by  adding  the  words 
"Investment  Management  Agreement" 
to  each  clause  so  as  to  identify  the 
agreement  from  which  these  provisions 


are  derived.  If  modified,  as  TCC  has 
recommended,  Representations  20(c) 
and  20(d)  would  then  read  as  follows: 

•20.*  *  •    (c)  If  TCC  declares  a  Non- 
Justified  Termination  at  any  time,  it  will 
receive  no  Performance  Fee  under  the  terms 
of  the  Investment  Management  Agreement. 

(d)  If  the  Trustee,  on  behalf  of  the  Group 
Trust,  declares  a  Justified  Termination  at  any 
time,  TCC  will  receive  no  Performance  Fee 
under  the  terms  of  the  Investment 
Management  Agreement  •  •  •." 

The  Department  concurs  with  this 
comment  and  accordingly  modifies 
Representations  20(c)  and  20(d)  of  the 
Notice  in  the  manner  suggested  by  TCC. 
The  Department  also  wishes  to  point  out 
that  the  terms  of  the  Investment 
Management  Agreement  would  control 
the  payment,  by  the  Group  Trust,  of  the 
Performance  Fee  to  TCC  in  the  event  of 
a  Non-Justified  or  Justified  Termination 
as  well  as  any  disputes  that  may  arise 
thereunder. 

Representation  21  of  the  Notice  states 
that  Uie  Group  Trust's  scheduled  life 
may  be  extended  upon  a  two-thirds  vote 
of  beneficiaries,  "but  only  if  TCC 
receives  another  exemption  from  the 
Department."  TCC  states  that  it  does  not 
understand  why  it  needs  another 
exemption  to  extend  the  life  of  the 
Group  Trust.  TCC  is,  however,  aware  of 
the  fact  that  if  the  exemption  has 
expired,  any  period  of  extended  life 
would  not  be  covered  by  an  exemption 
unless  the  same  is  reapplied  for  and 
renewed.  If  Plan  investors  are  wilUng  to 
hve  without  an  exemption  (i.e.,  by 
restricting  their  activities)  TCC  wonders 
why  a  new  exemption  must  be  a 
condition  precedent  to  extending  the 
hfe  of  the  Group  Trust. 

The  Department  agrees  that  the 
extension  of  the  Group  Trust  need  not 
necessarily  be  preconditioned  upon  the 
granting  of  a  new  exemption.  However, 
the  Department  also  wotild  point  out 
that  to  the  extent  prohibited 
transactions  occxir  after  the  extension  of 
the  Group  Trust,  such  transactions 
would  not  be  covered  by  this  exemption 
which  will  expire  within  eight  years 
following  the  publication  of  this  grant 
notice  in  the  Federal  Register. 
Therefore,  in  the  absence  of  a  new 
exemption,  a  party  in  interest  who 
engages  in  prohibited  transactions  with 
the  Group  Trust  would  not  be  protected 
from  any  potential  liability. 

TCC  notes  that  the  first  sentence  of 
Representation  24  describes  the 
transaction  where  a  Bank  Company 
makes  a  merger  or  acquisition  offer  for 
another  Bank  Company  whose  securities 
are  held  in  the  Group  'Trust's  portfolio. 
TCC  states  that  a  technical  prohibited 
transaction  may  exist  if  the  Bank 
Company  is  a  party  in  interest  with 
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respect  to  a  Plan  investing  in  tlie  Group 
Trust.  However,  Representation  24 
indicates  that  the  exemption  is  available 
only  if  the  acquiring  Bank  Company  is 
not  a  fiduciary  to  the  Plan  that  has 
invested  in  the  Group  Trust. 

TCC  asserts  that  it  does  not 
understand  why  it  should  make  a 
difference  whedier  the  acquiring  Bank 
Company  is  a  fiduciary  or  some  other 
type  of  party  in  interest  to  a  Plan 
investor.  TCC  explains  that  the  Group 
Trust  will  never  have  more  than  a 
minority  interest  in  a  Bank  Company 
PortfoUo.  In  addition,  TCC  deems  it 
unlikely  that  it  or  the  investing  Plan 
will  have  any  role  in  the  negotiating, 
timing  or  pricing  of  the  acquisition  or 
merger.  TCC  further  explains  that  the 
Group  Trust  will  receive  Ihe  same 
consideration  as  the  majority  owners  of 
the  Bank  Company.  Thus,  TCC  requests 
that  the  Department  extend  this 
exemption  to  all  such  mergers  or 
acquisitions,  regardless  of  whether  the 
acquiring  Bank  Company  is  a  fiduciary 
or  a  party  in  interest. 

In  response  to  TCC's  comment,  the 
Department  has  determined  that  a  Plan 
fiduciary  that  is  a  Bank  Company  may 
participate  in  a  merger  or  acquisition 
transaction  under  the  exemption. 
However,  the  Department  advises  that 
such  fiduciary  may  not  have  any 
involvement  in  the  transaction  on  behalf 
of  the  Group  Trust.  Thus,  such  fiduciary 
may  not  exercise  investment  discretion 
with  respect  to  the  Group  Trust's 
decision  to  sell  Bank  Company 
Securities  to  it,  as  purchaser. 

Accordingly,  after  a  consideration  of 
the  entire  exemption  record,  including 
the  written  comment  provided  by  TCC, 
the  Department  has  decided  to  grant  the 
proposed  exemption  as  described 
nerein. 

FOR  FURTHER  mFORMATION  CONTACT:  Ms. 

Jan  D.  Broady,  Department  of  Labor, 
telephone  (202)  219-6881.  (This  is  not 
a  totl-free  number.) 

Heritage  Pullman  Bank  Employees' 
Profit  Sharing  Plan  (the  Plan)  Located 
in  Chicago,  IL 

[Prohibited  Transaction  Exemption  93-64; 
Application  No.  D-9276] 

Exemption 

The  restrictions  of  sections  406(a), 
406  (b)(1)  and  (b)(2)  of  the  Act  and  the 
sanctions  resulting  from  the  application 
of  section  4975  of  the  Code,  by  reason 
of  section  4975(c)(1)  (A)  through  (E)  of 
the  Code,  shall  not  apply  to  the 
proposed  sale  (the  Sale)  by  the  Plan  of 
certain  notes  (collectively,  the  Notes)  to 
Heritage  Pullman  Bank  (Heritage 
Pullman),  a  party  in  interest  with 


respect  to  the  Plan;  provided  that  the 
following  conditions  are  satisfied: 

(a)  The  Sale  is  a  one-time  cash 
transaction; 

(b)  The  Plan  is  not  retjv  ired  to  pay  any 
commissions,  fees,  or  other  expenses  in 
connection  with  the  Sale; 

(c)  The  Notes  are  appraised  by  a 
quaUfied,  independent  appraiser;  and 

(d)  the  sales  price  for  tr  e  Notes  is 
based  upon  an  amourt  representing  the 
greater  of  each  Note's  outstanding 
principal  balance  or  each  Note's  fair 
market  value  as  of  the  date  of  the  Sale. 

For  a  more  complete  stiitement  of  the 
facts  and  representations  supporting  the 
Department's  decision  to  grant  this 
exemption,  refer  to  the  notice  of 
proposed  exemption  oub'ished  on  July 
20.  1993  at  58  FR  38790. 
FOR  FURTHER  INFORMATKM  CONTACT:  Ms. 
Kathryn  Parr  of  the  Department, 
telephone  (202)  219-8971.  (This  is  not 
a  toll-free  number.) 

Analex  Corporation  (Analex),  Analex 
Corporation  Retirement  Plan  (the  Plan) 
Located  in  Brookpark,  OH 

(Prohibited  Transaction  Exemption  93-65; 
Application  No.  D-9371) 

Exemption 

The  restrictions  of  .sections  406(a), 
406(b)(1)  and  (b)(2)  o'  the  Act  and  the 
sanctions  resulting  from  the  appUcation 
of  section  4975  of  the  Code,  by  reason 
of  section  4975(c)(1)  (A)  throi^  (E)  of 
the  Code  shall  not  apoly  to  the  series  of 
loans  (the  Loans)  to  b?  made,  during  a 
period  of  five  years,  from  the  Plan  to 
Analex  (the  Employer),  the  Plan's 
sponsor  and,  as  such,  a  party  in  interest 
with  respect  to  the  Plan;  subject  to  the 
following  conditions: 

(1)  All  terms  and  conditions  of  the 
Loans  are  at  least  as  favorable  to  the 
Plan  as  those  which  the  Plan  could 
obtain  in  an  arm's-lergth  transaction 
with  an  imrelated  party; 

(2)  The  amount  of  the  Plan's  assets 
involved  in  the  Loans  does  not  exceed 
15%  of  the  Plan's  total  assets  at  any 
time  during  the  transaction; 

(3)  The  Loans  will  at  all  times  be 
secured  by  collateral  which  is  valued  at 
not  less  than  200%  o^  the  aggregate 
balance  of  all  outstanding  Loans  from 
the  Plan  to  the  Emplcyer; 

(4)  Prior  to  each  dif  oursement  tmder 
the  Loan  agreement,  an  independent, 
qualified  fiduciary  mist  determine  on 
behalf  of  the  Plan  tha  ^  the  Loans  are  in 
the  best  interests  of  the  Plan  as  an 
investment  for  the  Plan's  portfoho,  and 
protective  of  the  Plan  and  its 
participants  and  beneficiaries; 

(5)  Ine  independent,  qvahfied 
fiduciary  will  conduct  a  review  of  the 
terms  and  conditions  of  the  exemption 


and  the  Loans,  including  the  applicable 
interest  rate,  the  sufficiency  of  the 
collateral,  the  financial  condition  of  the 
Employer  and  compliance  with  the  15% 
of  Plan  assets  maximum  loan  amount, 
prior  to  approving  each  disbursement 
under  the  Loan  agreement; 

(6)  The  fiduciary  will  monitor  the 
Loans  throughout  the  exemption  to 
ensure  compliance  with  the  terms  and 
conditions  of  the  exemption  and  the 
Loans;  and 

(7)  The  fiduciary  is  authorized  to  take 
whatever  action  is  appropriate  to  protect 
the  Plan's  rights  throughout  the 
duration  of  the  exemption  and 
throughout  the  duration  of  any  Loan 
granted  pursuant  to  the  exemption. 

Temporary  Nature  of  Exemption 

The  proposed  exemption  is  temporary 
and,  if  granted,  will  expire  five  years 
from  the  date  the  exemption  is  granted 
with  respect  to  the  making  of  any  Loan. 
Subsequent  to  the  expiration  of  the 
exemption,  the  Plan  may  continue  to 
hold  any  Loans  originated  during  the 
proposed  five  year  exemption  period; 
pro\'ided  that  none  of  the  Loans  have  a 
term  exceeding  five  years. 

For  a  more  complete  statement  of  the 
facts  and  representations  supporting  the 
Department's  decision  to  grant  this 
exemption,  refer  to  the  notice  of 
proposed  exemption  pubUshed  on  July 
20,  1993  at  58  FR  38792. 
FOR  FURTHER  INFORMATION  CONTACT:  Ms. 
Virginia  Miller  of  the  Department, 
telephone  (202)  219-8971.  (This  is  not 
a  toll-free  number.) 

The  Stephen  B.  Swartz  1992  Profit 
Sharing  Plan  (the  Plan)  Located  in 
Minneapolis,  MN 

[Prohibited  Transaction  Exemption  93-66: 
Exemption  Application  No.  D-9253] 

Exemption 

The  sanctions  resulting  from  the 
application  of  section  4975  of  the  Code, 
by  reason  of  section  4975(c)(1)(A) 
through  (E)  of  the  Code,  shall  not  apply 
to  the  (1)  proposed  sale  to  the  Plan,  for 
the  total  cash  consideration  of  $119,000, 
of  certain  improved  real  property  (the 
Property)  by  Stephen  B.  and  Harriet  K. 
Swartz,  who  are  disquaUfied  persons 
with  respect  to  the  Plan;  and  (2)  the 
contemporaneous  leasing>of  the 
Property  by  the  Plan  to  the  Swartzes 
under  the  provisions  of  a  written  lease 
(the  Lease).  1 

This  exemption  is  conditioned  on  the 
following  requirements:  (1)  the  terms  of 


>  BecauM  Mr.  Swwtz  U  th«  Plan  sponsor  and  the 
sole  participant  in  the  Plan,  there  U  no  jurisdiction 
under  tttle  I  of  the  Act  However,  there  is 
jurisdiction  under  title  n  of  the  Act  pursuant  to 
saction  4975  of  the  Coda. 
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the  transactions  are  at  least  as  favorable 
to  the  Plan  as  those  obtainable  in  arm's 
length  transactions  with  an  unrelated 
party;  (2)  the  acquisition  price  that  is 
paid  by  the  Plan  for  the  Property  is  not 
more  than  the  independently  appraised 
value  of  the  Property;  (3)  the  Property 
represents  less  than  25  percent  of  the 
Plan's  assets;  (4)  the  Plan  is  not  required 
to  pay  any  real  estate  fees  or 
commissions  in  connection  with  its 
purchase  of  the  Property;  (5)  the  rental 
amount  under  the  Lease  is  based  upon 
the  fair  market  rental  value  of  the 
Property  as  determined  by  a  qualified, 
independent  appraiser;  (6)  the  rental 
amount  is  adjusted  by  the  Plan  trustee 
(the  Trustee)  during  every  third  year  of 
the  Lease  to  the  higher  of  the  original 
rental  amount  or  the  fair  market  rental 
value  of  the  Property  as  determined  by 
an  independent  appraiser  vyho  has  been 
selected  by  the  Trustee;  and  (7)  the 
Swartzes  incur  all  real  estate  taxes  and 
other  costs  that  are  associated  with  the 
Property  and  which  are  incident  to  the 
Lease. 

For  a  more  complete  statement  of  the 
facts  and  representations  supporting  the 
Department's  decision  to  grant  this 
exemption,  refer  to  the  notice  of 
proposed  exemption  published  on 
August  13. 1993  at  58  FR  43135. 
FOR  FURTHER  INFORMATION  CONTACT:  Ms. 
Jan  D  Broady  of  the  Department, 
telephone  (202)  219-8881.  (This  is  not 
a  toll-free  number.) 

Anesthesia  Associates  of  Kansas  City. 
Inc.  Profit  Sharing  Plan  (the  Plan) 
Located  in  Kansas  City,  MO 

(Prohibited  Transaction  Exemption  93-67; 
Application  No.  D-9401J 

Exemption 

The  restrictions  of  sections  406(a), 
406  (b)(1)  and  (b)(2)  of  the  Act  and  the 
sanctions  resulting  from  the  application 
of  section  4975  of  the  Code,  by  reason 
of  section  4975(c)(1)  (A)  through  (E)  of 
the  Code,  shall  not  apply  to  the 
proposed  sale  (the  Sale)  from  Arthur  P. 
Vogel,  M.D.'s  (Dr.  Vogel)  individually- 
directed  account  (the  Account)  in  the 
Plan  of  certain  stock  (the  Stock)  to  Dr. 
Vogel,  a  party  in  interest  with  respect  to 
the  Plan;  provided  that  the  following 
conditions  are  satisfied: 

(a)  The  Sale  is  a  one-time  cash 
transaction; 

(b)  The  Plan  is  not  required  to  pay  any 
commissions,  costs  or  other  expenses  in 
connection  with  this  transaction; 

(c)  The  Stock  is  appraised  by  a 
qualified,  independent  appraiser;  and 

(d)  The  sales  price  for  the  Stock 
reflects  its  fair  market  value  on  the  date 
of  the  Sale. 


For  a  more  complete  statement  of  the 
facts  and  representations  supporting  the 
Department's  decision  to  grant  this 
exemption,  refer  to  the  notice  of 
proposed  exemption  published  on 
August  3, 1993  at  58  FR  41497. 

FOR  FURTHER  INFORMATION  CONTACT:  Ms. 
Kathryn  Parr  of  the  Department, 
telephone  (202)  219-8971.  (This  is  not 
a  toll-free  number.) 

General  Information 

The  attention  of  interested  persons  is 
directed  to  the  following: 

(1)  The  fact  that  a  transaction  is  the 
subject  of  an  exemption  under  section 
408(a)  of  the  Act  and/or  section 
4975(c)(2)  of  the  Code  does  not  relieve 
a  fiduciary  or  other  party  in  interest  or 
disqualified  person  from  certain  other 
provisions  to  which  the  exemptions 
does  not  apply  and  the  general  fiduciary 
responsibility  provisions  of  section  404 
of  the  Act,  which  among  other  things 
require  a  fiduciary  to  discharge  his 
duties  respecting  the  plan  solely  in  the 
interest  of  the  participants  and 
beneficiaries  of  the  plan  and  in  a 
prudent  fashion  in  accordance  with 
section  404(a)(1)(B)  of  the  Act;  nor  does 
it  affect  the  requirement  of  section 
401(a)  of  the  Code  that  the  plan  must 
operate  for  the  exclusive  benefit  of  the 
employees  of  the  employer  maintaining 
the  plan  and  their  beneficiaries: 

(2)  These  exemptions  are 
supplemental  to  and  not  in  derogation 
of,  any  other  provisions  of  the  Act  and/ 
or  the  Code,  including  statutory  or 
administrative  exemptions  and 
transactional  rules.  Furthermore,  the 
fact  that  a  transaction  is  subject  to  an 
administrative  or  statutory  exemption  is 
not  dispositive  of  whether  the 
transaction  is  in  fact  a  prohibited 
transaction;  and 

(3)  The  availability  of  these 
exemptions  is  subject  to  the  express 
condition  that  the  material  facts  and 
representations  contained  in  each 
application  accurately  describes  all 
material  terms  of  the  transaction  which 
is  the  subject  of  the  exemption. 

Signed  at  Washington,  DC,  this  17th  day  of 
September,  1993. 
Ivan  Strasfeld, 

Director  of  Exemption  Determinations: 
Pension  and  Welfare  Benefits  Administration 
U.S.  Department  of  Labor. 
[FR  Doc.  93-23219  Filed  9-21-93;  8:45  am) 
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Propoced  Exemptions;  The  UIU  Heslth 
snd  Welfere  Plen,  et  el. 

AGENCY:  Pension  and  Welfare  Benefits 

Administration,  Labor. 

ACTION:  Notice  of  proposed  exemptions. 

summary:  This  document  contains 
notices  of  pendency  before  the 
Department  of  Labor  (the  Department)  of 
proposed  exemptions  from  certain  of  the 
prohibited  transaction  restriction  of  the 
Employee  Retirement  Income  Security 
Act  of  1974  (the  Act)  and/or  the  Internal 
Revenue  Code  of  1986  (the  Code). 

Written  Comments  and  Hearing 
Requests 

All  interested  persons  are  invited  to 
submit  written  comments  or  request  for 
a  hearing  on  the  pending  exemptions, 
unless  otherwise  stated  in  the  Notice  of 
Proposed  Exemption,  within  45  days 
bom  the  date  of  publication  of  this 
Federal  Register  Notice.  Comments  and 
request  for  a  hearing  should  state:  (1) 
The  name,  address,  and  telephone 
number  of  the  person  making  the 
comment  or  request,  and  (2)  the  nature 
of  the  person's  interest  in  the  exemption 
and  the  manner  in  which  the  person 
would  be  adversely  affected  by  the 
exemption.  A  request  for  a  hearing  must 
also  state  the  issues  to  be  addressed  and 
include  a  general  description  of  the 
evidence  to  be  presented  at  the  hearing. 
A  request  for  a  hearing  must  also  state 
the  issues  to  be  addressed  and  include 
a  general  description  of  the  evidence  to 
be  presented  at  the  hearing. 
ADDRESSES:  All  written  comments  and 
request  for  a  hearing  (at  least  three 
copies)  should  be  sent  to  the  Pension 
and  Welfare  Benefits  Administration, 
Office  of  Exemption  Determinations, 
room  N-5649.  U.S.  Department  of 
Labor,  200  Constitution  Avenue,  NW., 
Washington,  DC  20210.  Attention: 
Application  No.  stated  in  each  Notice  of 
Proposed  Exemption.  The  applications 
for  exemption  and  the  comments 
received  will  be  available  for  public 
inspection  in  the  Public  Documents 
Room  of  Pension  and  Welfare  Benefits 
Administration,  U.S.  Department  of 
Labor,  room  N-5507,  200  Constitution 
Avenue.  NW.,  Washington,  DC  20210. 

Notice  to  Interested  Persons 

Notice  of  the  proposed  exemptions 
will  be  provided  to  all  interested 
persons  in  the  manner  agreed  upon  by 
the  applicant  and  the  Department 
within  15  days  of  the  date  of  publication 
in  the  Federal  Register.  Such  notice 
shall  include  a  copy  of  the  notice  of 
proposed  exemption  as  published  in  the 


federal  Register  /  Vol.  58.  No.  182  /  Wgdnesday.  September  22.  1993  /  Notices 


49327 


I 


Federal  Register  and  shall  inform 
interested  persons  of  their  right  to 
comment  and  to  request  a  hearing 
(where  appropriate). 
SUPPLEMENTARY  INFORMATION:  The 
proposed  exemptions  were  requested  in 
applications  filed  pursuant  to  section 
408(a)  of  the  Act  and/or  section 
4975(c)(2)  of  the  Code,  and  in 
accordance  with  procedures  set  forth  in 
29  CFR  part  2570.  subpart  B  (55  FR 
32836.  32847.  August  10. 1990). 
Effective  December  31, 1978,  section 
102  of  Reorganization  Plan  No.  4  of 
1978  (43  FR  47713.  October  17. 1978) 
transferred  the  authority  of  the  Secretary 
of  the  Treasury  to  issue  exemptions  of 
the  type  requested  to  the  Secretary  of 
Labor.  Therefore,  these  notices  of 

roposed  exemption  are  issued  solely 

y  the  E>epartment. 

The  applications  contain 
representations  with  regard  to  the 
proposed  exemptions  which  are 
summarized  below.  Interested  persons 
are  referred  to  the  applications  on  file 
with  the  Department  for  a  complete 
statement  of  the  facts  and 
representations. 

The  UIU  Health  and  Welfare  Plan  (the 
Plan)  Located  in  Philadelphia, 
Pennsylvania 

(Application  No.  D-9406] 

Proposed  Exemption 

The  Department  is  considering 
granting  an  exemption  under  the 
authority  of  section  408(a)  of  the  Act 
and  in  accordance  with  the  procedures 
set  forth  in  29  CFR  part  2570,  subpart 
B  (55  FR  32836.  32847.  August  10. 
1990).  If  the  exemption  is  granted,  the 
restrictions  of  sections  406(a).  406  (b)(1) 
and  (b)(2)  of  the  Act  shall  not  apply  to: 
(1)  The  lending  of  $3  million  by  the 
United  Steelworkers  of  America  (the 
USWA)  to  the  Plan;  (2)  the  guarantee  by 
the  USWA  of  the  repayment  of  certain 
deferred  premiums  owed  by  the  Plan  to 
Blue  Cross  of  Western  Pennsylvania  and 
Pennsylvania  Blue  Shield  (BCBS);  (3) 
the  guarantee  by  the  USWA  of  a  $9.5 
million  loan  made  to  the  Plan  by  the 
Integra  National  Bank/Pittsburgh 
(Integra):  and  (4)  the  granting  of  a 
security  interest  by  the  Plan  to  the 
USWA  in  the  Plan's  building  and 
property  (the  Property)  or  in  the 
proceeds  fi-om  the  sale  of  the  Property, 
in  connection  with  the  above-described 
extensions  of  credit,  provided  the 
following  conditions  are  satisfied:  (a) 
the  loan  and  the  extensions  of  credit 
were  obtained  by  the  Plan  to  enable  it 
to  satisfy  its  past,  present  and  future 
benefit  obUgations;  (b)  the  terms  of  the 
loan  and  extensions  of  credit  are  at  least 
as  favorable  to  the  Plan  as  those 


obtainable  in  an  arm's-length 
transaction  with  an  unrelated  party;  (c) 
an  independert  consulting  firm,  the 
Segal  Compan  '  (Segal),  has  reviewed 
the  subject  transactions  and  has 
determined  that  they  are  appropriate  for 
the  Plan;  and  (4)  the  Plan's  trustees  have 
determined  thit  the  transactions  are 
appropriate  fo"  the  Plan  and  in  the  best 
interest  of  its  participants  and 
beneficiaries. 

EFFECTIVE  DATE:  If  the  proposed 
exemption  is  granted,  the  exemption 
will  be  effective  January  1,  1992. 

Summary  of  Facts  and  Representations 

1.  The  USWA  is  a  labor  organization 
that  represents  nearly  all  of  the  Plan's 
participants  fcr  purposes  of  collective 
bargaining.  The  Plan  is  a  self-funded, 
multiemployer  welfare  benefits  plan 
which,  as  of  December  31. 1991. 
provided  coverage  to  approximately 
22,000  participants,  had  liabilities  of 
approximately  $30  million  and 
approximately  $19  million  in  assets. 
The  Plan's  Board  of  Trustees  is 
appointed  by  the  Upholsterers 
International  Union  (the  UIU).  The  UIU 
is  a  division  of  the  USWA. 

2.  By  the  fall  of  1991.  th&Plan  had 
paid  out  its  entire  cash  reserve  and  was 
operating  at  a  cash  deceit.  Without 
outside  assistance,  past,  current  and 
anticipated  health  care  benefits  to  Plan 
participants  and  beneficiaries  could  not 
nave  been  provided.  In  order  to  avoid 
this  problem,  the  Plan  negotiated  an 
agreement  with  BCBS  under  which 
BCBS  has  provided  health  insurance 
coverage  for  all  participants  for  health 
care  costs  incurred  beginning  November 
1,1991. 

3.  As  part  of  the  agreement,  BCBS  also 
deferred  payment  by  the  Plan  to  it  of 
premiums  for  the  months  of  November 
and  December,  1991.  The  Plan's  trustees 
believed  that  these  premium  deferrals 
would  enable  the  Plan  to  cover  all  or 
nearly  all  unpaid  health  care  costs 
incurred  prior  to  November  1. 1991. 
However.  BCBS  was  not  willing  to  enter 
into  such  an  errangement  without 
significant  backing  fron  the  USWA. 
BCBS's  participation  ir  the  arrangement 
was  contingent  on  the  USWA  advancing 
$3  million  to  be  applied  to  reduce  the 
amount  of  the  deferred  premium. 
Accordingly,  pursuant  to  an  agreement 
effective  November  1. 1991.  the  USWA 
agreed  to  pay  BCBS  the  $3  million 
requested.  In  turn,  the  Plan  agreed  to 
repay  the  USWA  the  $3  million 
(advanced  to  3CBS  by  the  USWA)  by 
December  31. 1998  in  monthly 
installments  pursuant  to  an 
imderstanding  that  the  Plan  could 
postpone  payments  due  for  any  month 
during  the  first  year  of  the  agreement. 


4.  To  secure  the  USWA's  $3  million 
advance  to  BCBS.  the  Plan  has  provided 
the  USWA  w^ith  a  security  interest  in  the 
Property  (or  the  proceeds  from  the 
Property  if  sold).  The  Property  consists 
of  the  Plan's  building  and  real  property 
located  at  25  North  Fourth  Street  in 
Philadelphia.  Pa.  At  the  time  of  the  $3 
million  advance,  the  Property  had  been 
appraised  as  having  a  fair  market  value 
of  $3.1  million.  However,  efforts  by  the 
Plan  to  sell  the  Property  yielded  only 
offers  which  were  significantly  less  than 
the  appraised  value.  On  June  2,  1993, 
the  Plan  sold  the  Property,  after  it  had 
been  on  the  market  for  many  months,  to 
an  unrelated  party,  for  approximately 
$1.1  million.  The  proceeds  from  the  sale 
have  been  placed  in  an  interest  bearing 
account.  As  with  the  Property  before, 
the  USWA  has  a  security  interest  in  the 
proceeds.  This  security  interest  is 
subordinated  to  the  interest  of  Integra  in 
connection  with  a  $9.5  million  loan  (the 
Integra  Loan;  see  rep.  10,  below). 

5.  Prior  to  the  negotiation  of  the 
Integra  Loan,  the  terms  of  the  $3  million 
loan  provided  that  interest  payments 
would  be  made  at  a  fixed  rate:  for  1992, 
1993  and  1994,  of  seven  and  one-half 
percent  (the  prime  rate  as  of  December 
13.  1991);  for  1995  and  1996.  of  the 
average  prime  rate  for  1994;  and  for 
1997  and  1998,  the  average  prime  rate 
for  1996.  These  rates  were  selected 
through  consultations  between  the  Plan 
and  the  USWA.  The  rates  were  designed 
never  to  exceed  the  average  prime  rate 
for  a  given  year.  Thus,  the  applicant 
represents  that  the  USWA  and  the  Plan 
were  assured  to  have  established  a  rate 
that  was  better  than  or  equal  to  the  rate 
any  customer  would  get  fi-om  a  bank  in 
an  arm's-length  transaction,  let  alone  an 
uncreditworthy  customer  such  as  the 
Plan.  However,  pursuant  to  the  terms  of 
a  subsequent  agreement,  the  Plan  was 
provided  with  the  option  to  elect  to 
forego  the  fixed  rate  and  pay  instead 
interest  calculated  on  the  basis  of  the 
rates  provided  for  in  the  Integra  Loan. 
The  Plan  made  this  election.  The 
applicant  represents  that  these  rates  are 
even  more  favorable  to  the  Plan,  because 
these  rates  are  more  favorable  than  those 
commercially  available  to  other 
creditworthy  customers  (see  rep.  9, 
below). 

6.  The  applicant  represents  that  no 
interest  has  yet  been  paid  by  the  Plan  to 
the  USWA  on  the  $3  million  loan,i  and 


<  The  agreement  between  the  USWA  and  the  Plan 
provided  that  no  interest  would  be  chargeable 
under  any  circumstances  for  the  period  of  the  loan 
prior  to  January  1, 1992.  For  the  period  beginning 
January  1.  1992.  the  Plan  and  the  USWA  agreed  that 
interest  would  be  paid  after  a  prohibited  transaction 
exemption  was  obtained  from  the  Department. 


1 


49328 


Federal  Register  /  Vol.  58.  No.  182  /  Wednesday.  September  22,  1993  /  Not%s 


accordingly,  the  loan  has  been  exempt 
from  the  prohibited  transaction 
restrictions  of  section  406  of  the  Act  by 
reason  of  Prohibited  Transaction 
Exemption  80-26  (PTE  80-26.  45  FR 
28545,  April  29, 1980). »  However,  the 
apphcant  has  requested  an  exemption  to 
permit  the  Plan  to  pay  interest  to  the 
USWA  on  this  loan  at  the  Integra  Loan 
rate,  as  the  Plan's  trustees  have  elected, 
effective  January  1, 1992. 

7.  In  addition  to  the  S3  million 
advance,  the  agreement  between  the 
USWA  and  BCBS  requires  the  USWA  to 
guarantee  the  repayment  of  the  deferred 
premiums  by  the  Plan  in  the  event  of 
the  termination  of  the  agreement 
between  the  Plan  and  BCBS  for  non- 
payment of  premiimis  or  because  the 
number  of  groups  covered  by  the  Plan 
declines  below  a  certain  level.  The 
USWA  guarantee  will  be  restricted  to  $6 
million  during  the  second  half  of  the 
1993  Calendar  year,  $5  million  during 
the  first  half  of  the  1994  calendar  year, 
$4.5  milhon  during  the  second  half  of 
the  1994  calendar  year,  $4  million 
during  the  first  half  of  the  1995  calendar 
year  and  $3.5  million  during  the  second 
half  of  the  1995  calendar  year.  The 
guarantee  does  extend  beyond  the  1995 
ca'lendar  year. 

8.  In  consideration  for  this  guarantee, 
the  Plan  has  conveyed  to  the  USWA  a 
security  interest  in  the  Property  (or  the 
proceeds  from  its  sale,  if  sold)  to  protect 
the  USWA  in  the  event  it  is  required  to 
make  payments  on  the  guarantee.  This 
is  the  same  security  interest,  described 
in  rep.  4,  above,  that  is  securing  the 
USWA's  $3  million  payment  to  BCBS. 
The  security  interest  is  now  in  the 
proceeds  from  the  sale  of  the  Property 
(see  rep.  4,  above).  However,  in  no  event 
would  the  value  of  the  security  interest 
provided  to  the  USWA  by  the  Plan 
exceed  the  value  of  the  USWA's 
guarantee. 

9.  The  number  of  groups  participating 
in  the  Plan  declined  greatly  in  1991,  and 
the  deferred  premium  arrangement 
described  in  rep.  3,  above,  did  not 
generate  sufficient  funds  to  resolve  the 
Plan's  liabilities  with  respect  to  benefit 
claims  which  were  incurred  prior  to 
November  1, 1991.  On  the  contrary,  the 
Plan  needed  an  additional  $9.5  million 
to  reimburse  or  settle  these  claims.  The 
Plan's  assets  were  insufficient  either  to 
pay  these  claims  or  to  provide  security 
for  a  commercial  loan  of  this  magnitude. 

10.  Two  commercial  lenders  were 
willing  to  provide  substantial  loans  to 
the  Pl^  at  favorable  interest  rates  if  a 
third  party  with  sufficient  assets  would 


>  hi  this  proposed  axemption.  tha  Department 
oxpresset  no  option  as  to  whether  the  S3  million 
loan  has  been  exempt  by  reason  of  PTE  80-20. 

V 


guarantee  tha  loans  and  pledge  assett^n 
support  of  that  guarantee.  The  USWA 
agreed  to  post  collateral  on  behalf  of  the 
Plan  and  to  guarantee  a  $9.5  million 
loan.  Consequently,  on  May  1. 1992,  the 
Plan  obtained  the  Integra  Loan  (see  rep. 
4,  above)  for  $9.5  million  at  the 
following  rates:  (1)  For  loan  amounts  up 
to  the  aggregate  face  amount  of 
certificates  of  deposit  pledged  by  the 
USWA,  the  respective  rates  of  the 
certificates  of  deposit  plus  one  and 
three-quarters  percent;  or  (2)  for  loan 
amounts  in  excess  of  the  aggregate  face 
amount  of  certificates  of  deposit 
pledged  to  Integra  by  the  USWA,  the 
prime  rate  less  one  percent.  Integra  has 
represented  that  the  rate  granted  to  the 
Plan  for  this  loan  was  more  favorable 
than  normal  for  commercial  loans  made 
by  Integra,  due  to  the  guarantee  and 
security  posted  by  the  USWA.  Integra 
also  obtained  a  security  interest  in  the 
Property  (or  the  proceeds  from  its  sale) 
and  an  agreement  subordinating  the 
USWA's  interest  in  the  Property  (or  the 
proceeds). 

11.  In  the  event  that  the  Plan  defaults 
on  its  obligation  to  Integra  and  the 
USWA  is  required  to  make  any  payment 
to  Integra  on  behalf  of  the  Plan,  such 
payment  will  be  considered  a  loan  to 
the  Plan  by  the  USWA.  The  Plan  will 
execute  a  note  recognizing  its  obligation 
to  repay  the  loan  principal  to  the 
USWA.  The  Plan  has  agreed  to  pay  the 
USWA  interest  on  such  loan  at  the  same 
rate  as  that  charged  by  Integra  on  the 
defaulted  loan.  Such  loan,  like  the 
advance  and  the  guarantee  described 
above,  will  be  seoired  with  the 
proceeds  from  the  sale  of  the  Property. 
The  applicant  represents  that  the 
proceeds  from  the  sale  of  the  Property 

is  the  only  current  or  intended  collateral 
for  the  loan  and  guarantees  provided  by 
the  USWA  to  the  Plan,  and  the  USWA 
will  not  seek  additional  collateral  from 
the  Plan  in  the  future,  regardless  of  the 
future  performance  of  the  loan  and 
guarantees. 

12.  The  applicant  represents  that  with 
respect  to  the  subject  transactions,  the 
Plan's  trustees  have  obtained  terms  that 
were  at  least  as  favorable  to  the  Plan  as 
those  obtainable  in  an  arm's-length 
transaction  with  an  unrelated  party.  The 
formula  arrived  at  to  set  interest  rates 
and  the  methods  determined  to  secure 
the  loan  and  the  guarantee  were  both 
negotiated  and  designed  to  accomplish 
the  goal  of  protecting  the  interests  of  the 
Plan.  To  confirm  this,  the  trustees 
retained  Segal,  an  independent 
consulting  firm,  to  evaluate  the  subject 
transactions.  In  its  report,  Segal 
concluded  that  the  Plan  could  not  have 
obtained  credit  from  other  sources  at 
mora  favorable  terms  if,  in  fact,  any 


credit  of  this  magnitude  could  have 
been  obtained  at  those  times  because  of 
the  financial  condition  of  the  Plan.  The 
applicant  represents  that  the  subject 
transactions  provide  below-market  loans 
with  favorable  security  features  to  the 
Plan. 

13.  In  summary,  the  applicant 
represents  that  the  subject  transactions 
satisfy  the  criteria  of  section  408(a)  of 
the  Act  because:  (a)  The  subject 
transactions  permit  the  Plan  to  maintain 
current  and  anticipated  health  care  and 
welfare  benefits  and  to  satisfy  past 
benefit  liabilities;  (b)  the  terms  of  the 
loan  and  the  extensions  of  credit  are  at 
least  as  favorable  to  the  plan  as  those 
obtainable  in  an  arm's-length 
transaction  with  an  unrelated  party;  (c) 
the  Plan's  trustees  have  determined  that 
the  subject  transactions  are  appropriate 
for  the  Plan  and  in  the  best  interest  of 
the  Plan's  participants  and  beneficiaries; 
and  (d)  an  independent  consulting  firm, 
Segal,  has  reviewed  the  subject 
transactions  and  has  determined  that 
they  are  in  the  interest  of  the  Plan. 
FOR  FURTHER  INFORMATION  CONTACT:  Gary 
H.  Lefkowitz  of  the  Department, 
telephone  (202)  219-8881.  (This  is  not 
a  toll-free  number.) 

Robert  W.  McCurdy  Medical 
Corporation  Pension  Plan  and  Trust 
(the  Plan)  Located  in  Anderson, 
Indiana 

[Application  No.  D-94521 
Proposed  Exemption 

The  Department  is  considering 
granting  an  exemption  under  the 
authority  of  section  408(a)  of  the  Act 
and  section  4975(c)(2)  of  the  Code  and 
in  accordance  with  the  procedures  set 
forth  in  29  CFR  Part  2570.  Subpart  B  (55 
FR  32836.  August  10, 1990).  If  the 
exemption  is  granted,  the  restrictions  of 
section  406(a),  406(b)(1)  and  (b)(2)  of  the 
Act  and  the  sanctions  resulting  from  the 
application  of  section  4975  of  the  Code, 
by  reason  of  section  4975(c)(1)(A) 
through  (E)  shall  not  apply  to  the 
proposed  sale  (the  Sale)  from  Robert  W. 
McCurdy,  M.D.'s  (Dr.  McCurdy) 
individually-directed  accoimt  (the 
Account)  in  the  Plan  of  certain 
properties  (the  Property)  to  Dr. 
McCurdy.  a  party  in  interest  with 
respect  to  the  Plan. 

"This  proposed  exemption  is 
conditioned  upon  the  following 
requirements:  (1)  The  Sale  is  a  one-time 
cash  transaction;  (2)  the  Plan  is  not 
required  to  pay  any  commissions,  costs 
or  other  expenses  in  connection  with 
this  transaction;  (3)  the  Property  is 
appraised  by  a  qualified,  independent 
appraiser;  and  (4)  the  sales  price  for  the 
Ftoperty  is  the  greater  of:  (a)  the  original 
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anK>unt  paid  by  the  Account  for  the 
Property  at  the  time  of  acquisition  plus 

capital  improvement  expenses;  or  (b)  its 
feir  market  value  on  the  date  of  the  Sale. 

Summary  of  Facts  and  Representations 

1 .  Robert  W.  McCurdy  Medical 
Corporation  (the  Employer)  sponsors  the 
Plan,  which  is  a  proht  sharing  plan.  As 
of  October  21. 1992.  the  Plan  had  three 
(3)  participants,  one  of  whom  is  Dr. 
McCurdy.  The  Plan  provides  for 
individually-directed  accounts  by 
participants.  As  of  December  31, 1991, 
the  Plan  had  total  assets  of  $1,731,180 
and  the  Account  had  total  assets  of 
$1,582,593.06.  Dr.  McCurdy  is  the  sole 
trustee  cf  the  Plan  and  the  sole 
shareholder  of  the  Employer. 

2.  Between  the  years  of  1974  through 
1989,  the  Account  purchased  various 
parcels  of  farm  land  (the  Original 
Purchase)  from  unrelated  parties  for 
$939,345.  The  Original  Purchase 
consisted  of  510  acres  of  farm  land  as 
well  as  two  (2)  single-&mily  dwellings 
(the  Dwellings)  located  thereon. 
Subsequently,  the  Account  sold  thirty- 
two  (32)  acres  of  the  Original  Purchase 
along  with  the  Dwellings  to  unrelated 
parties  for  $162,213.  The  Property  is 
comprised  of  the  remaining  479  acres  at 
the  Original  Purchase,  which  consists  of 
thirteen  (13)  separate  parcels  of  tillable 
{arm  land  located  in  Madison  and 
Delaware  counties  in  the  state  of 
hidiana.  Dr.  McCiurly  represents  that  he 
owns  three  parcels  of  land  that  are 
adjacent  to  the  Property.  To  date,  the 
Account  has  paid  for  all  costs  relating 
to  the  Property,  including  maintenance, 
taxes  and  other  expenses  in  the  amount 
of  $35,833  and  capital  improvements  in 
the  amount  of  $12,620.  The  resulting 
cost  basis  of  the  Property  is  $798,525. 
Dr.  McCurdy  represents  that  the 
Account  purchased  the  Property  as  an 
investment  in  hopes  that  the  land  would 
appreciate  greatly  in  valiie.  Dr.  McCurdy 
further  represents  the  Account  contracts 
with  an  individual  to  grow  grain  on  the 
Property.  The  Account  pays  for  the 
seed,  fertilizer,  and  chemicals  and 
receives  all  the  proceeds  from  the  sale 
of  grain. 

A  recent  Internal  Revenue  Service 
(IRS)  audit  of  the  Plan  determined  that 
the  Plan  is  liable  for  imreiated  business 
income  tax  (UBIT)  resulting  from 
farming  activity  on  the  Property.  Dr. 
McCurdy  represents  that  the  Account 
cannot  pay  both  its  present  expenses 
and  the  UBIT  otrt  of  its  present  cash 
flow. 

3.  In  order  that  the  Accoimt  may 
utilize  its  funds  in  an  alternative 
investment.  Dr.  McCurdy  requests  an 
administrative  exemption  from  tha 
Department  to  purchase  the  Property  for 


cash  from  the  Account  for  its  fair  maricet 
value  on  the  date  of  the  Sale.  Because 
the  Sale  would  be  between  Dr.  McCurdy 
and  the  Accoun',  the  accotmts  of  the 
other  Plan  participants  would  not  be 
affected.  The  Plan  will  not  be  required 
to  pay  any  commissions,  costs  or  other 
expenses  in  connection  with  this 
transaction. 

4.  Messrs.  Cari  C.  Chambers  and  G. 
Clark  Harrison  (the  Appraisers)  of  F.C. 
Tucker/O.C.  Cla.-k,  Realtors  appraised 
the  Property  (the  Appraisal).  Mr. 
Chambers  and  N^.  Harrison's 
quahfications  include  tliirty-one  (31) 
and  nineteen  (19)  years,  respectively,  of 
experience  as  licensed  real  estate 
brokers  in  the  S  ate  of  Indiana  and 
twenty-nine  (29'  and  twenty-six  (26) 
years,  respectively,  of  appraising 
experience.  The  Appraisers  represent 
that  both  they  a.nd  F.C.  Tucker/O.C 
Clark,  Realtors  ere  unrelated  to  and 
independent  of  the  Employer. 

5.  In  determir  ing  the  fair  market 
value  of  the  Prooerty,  the  Appraisers 
relied  on  the  Sales  Comparison 
approach  and  crncluded  that  as  of 
March  10, 1993.  the  fair  market  value  of 
the  Property  was  $627,974.  The 
Appraisal  provided  comparisons  to 
seven  (7)  parceh  of  farm  land  located 
within  Madison  and  IDelaware  counties, 
hi  a  letter  of  July  13. 1993,  Mr. 
Chambers  considered  the  appUcabiUty 
of  a  premium  or.  the  feir  market  value 
of  the  Property  and  concluded  that  no 
premium  was  ^i^stified.  Based  upon  the 
Appraisal,  the  fair  market  value  of  the 
Property  does  not  exceed  the  original 
amount  paid  by  the  Plan  for  the 
Property  at  the  i  ime  of  acquisition  plus 
capital  improvements,  so  the  Account 
will  sell  the  Prooerty  to  Dr.  McCurdy  for 
a  sales  price  of  S798,525. 

6.  In  simunar}',  it  is  rep.-^sented  that 
the  proposed  trf  nsaction  -.vill  satisfy  the 
statutory  criteria  for  an  exemption 
under  section  408(a)  of  th?  Act  because: 
(a)  the  Sale  will  represent  a  one-time 
cash  transactior;  (b)  the  Plan  will  not  be 
required  to  pay  iny  comnrissions,  costs 
or  other  expens  as  in  connection  with 
the  transaction;  (c)  the  Property  has 
been  appraised  jy  a  qualified, 
independent  aporaiser  and  (d)  the  sales 
price  for  the  Prcperty  is  the  greater  of: 
(a)  the  original  emoimt  paid  by  the 
Account  for  the  Property  at  the  time  of 
acquisition  pluf  capital  inprovements 
expenses;  or  (b)  its  fair  mf  rket  value  on 
the  date  of  the  Sale. 

FOR  FimTHER  INFORMATION  CONTACT:  Ms. 
Kathryn  Parr  of  ±e  Deparment, 
telephone  (202)  219-8971  (This  is  not 
a  toll-free  numbar.)      ^ 


Gary  Tax  Advantaged  Savings  Program 
and  Profit  Sharing  Plan  (the  Plan) 
Located  in  Denver,  Colorado 

lApplication  No.  D-9385] 

Proposed  Exemption 

The  Department  is  considering 
granting  an  exemption  under  the 
authority  of  section  408(a)  of  the  Act 
and  section  4975(c)(2)  of  the  Code  and 
in  accordance  with  the  procedures  set 
forth  in  29  CFR  part  2570.  subpart  B  (55 
FR  32836.  32847.  August  10. 1990).  If 
the  exemption  is  granted,  the 
restrictions  of  sections  406(a)  and 
406(b)(1)  and  (2)  of  the  Act  and  the 
sanctions  resulting  from  the  application 
of  section  4975  of  the  Code,  by  reason 
of  section  4975(c)(1)(A)  through  (E)  of 
the  Code,  shall  not  apply  to  the  sale  for 
cash  of  a  certain  "net  profits"  interest 
(the  Interest)  from  the  Plan  to 
Bloomfield  Refining  Company 
(Bloomfield).  a  party  in  interest  with 
respect  to  the  Plan,  provided  that  the 
following  conditions  are  met: 

1.  The  fair  maricet  value  of  the  Interest 
is  established  by  an  appraiser 
independent  of  any  employers 
contributing  to  the  Plan  or  affiliates; 

2.  Bloomfield  pays  no  less  than  the 
greater  of  $173,756  or  the  fair  market 
value  of  the  Interest  at  the  time  of  sale; 

3.  The  sale  is  a  one-time  transaction 
for  cash;  and 

4.  The  Plan  pays  no  commissions  or 
other  expenses  and  capital 
expenditures.  The  Plan  has  paid  no 
expenses  in  regard  to  the  sale. 

Summary  of  Facts  and  Representatioae 

1.  The  Gary-Williams  Company  (Gary- 
Williams)  and  its  affiUated  companies 
are  engaged  in  the  business  of  oil  and 
gas  exploration,  production  and 
refining.  In  addition  to  Gary-Williams, 
the  affiliated  companies  contributing  to 
the  Plan  are  the  Gary-Williams  Energy 
Corporation  and  Bloomfield.  Gary- 
Williams  is  the  administrator  for  the 
Plan.  The  Plan  is  a  profit  sharing  plan 
which  had  approximately  140 
particip>ants  and  beneficiaries  and  total 
assets  of  $1 1 ,406,460  as  of  December  31, 
1992. 

2.  The  Interest  is  a  "net  profits" 
interest  in  the  Bluebell  Gas  Plant 
(Bluebell).  The  Interest  was  acquired  in 
1968  (prior  to  passage  of  the  Act)  by  the 
Plan,  which  at  that  time  was  maintained 
by  a  predecessor  to  the  present  Plan 
sponsors.  The  current  Plan  fiduciaries 
believe  that  the  Interest  was  contributed 
to  the  Plan  by  a  former  Plan  sponsor. 
Bluebell  is  located  in  Duchesne  County. 
Utah,  and  processes  gas  from  wells  in 
the  Bluebell  Field.  The  hiterest  is  a 
percentage  of  net  profits  which  reflect 
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the  cash  flow  of  Bluebell,  taking  account 
of  all  income  and  sales  proceeds  as  well 
as  all  expenses  and  capital 
expenditures.  The  Plan  has  paid  no 
expenses  in  regard  to  the  holding  of  the 
Interest  since  the  time  of  its  acquisition 
by  the  Plan. 

Bloomfield  owns  a  47.8  percent 
interest  in  Bluebell.  The  interest  oWned 
by  Bloomfield  is  a  working  interest  as 
opposed  to  a  net  promts  interest.  No 
other  contributing  employer  or  affiliates 
or  ofBcers  thereof  own  any  working  or 
net  profits  interest  in  Bluebell. 

3.  The  Plan  obtained  an  appraisal  of 
the  Interest  on  December  11, 1992, 
supplemented  by  letters  dated  June  2 
and  August  7. 1993,  from  Jack  A. 
McCartney  (McCartney)  of  McCartney 
Engineering,  Inc..  a  firm  of  consulting 
petroleum  engineers  located  in  Denver. 
The  applicant  represents  that 
McCartney  is  independent  of  the  Plan 
and  all  the  contributing  employers. 
McCartney  estimated  the  remaining 
reserves  and  future  net  revenue 
attributed  to  the  Interest,  and  noted  that 
gas  production  rates  from  the  Bluebell 
wells  are  declining.  Also,  McCartney 
stated  that  an  advantageous  gas  sales 
contract  for  prices  above  market  prices 
ended  in  1992.  Accordingly,  the 
estimated  fair  market  value  of  the 
Interest  was  $173,756  as  of  December 
31,  1992. 

4.  The  Plan  now  desires  to  achieve  the 
liquidity  necessary  to  allow  investments 
on  an  individually  directed  basis  in 
accordance  with  section  404(c)  of  the 
Act  and  the  regulations  issued 
thereunder  (29  CFR  2550.404c-l). 
Accordingly,  the  Plan  proposes  to  sell 
the  Interest  to  Bloomfield.  The  sale  will 
be  a  one-time  transaction  for  cash. 
Bloomfield  will  pay  no  less  than  the 
greater  of  $173,756  or  the  fair  market 
value  of  the  Interest  at  the  time  of  sale, 
based  on  an  updated  independent 
appraisal  by  McCartney.  The  Plan  will 
incur  no  expense  in  connection  with  the 
transaction. 

5.  In  summary,  the  applicant 
represents  that  the  proposed  transaction 
w  ill  satisfy  the  statutory  criteria  of 
section  408(a)  of  the  Act  because:  (1) 
The  fair  market  value  of  the  Interest  will 
be  established  by  an  appraiser 
independent  of  the  contributing 
employers;  (2)  Bloomfield  will  pay  no 
less  than  the  greater  of  $173,756  or  the 
fair  market  value  of  the  Interest  at  the 
time  of  sale;  (3)  the  sale  will  be  a  one- 
time transaction  for  cash;  and  (4)  the 
sale  will  enable  the  Plan  to  enbance  its 
liquidity  so  as  to  permit  individually 
directed  investments. 

FOR  FURTHER  INFORMATION  CONTACT:  Paul 
Kelty  of  the  Department,  telephone 


(202)  219-8883.  (This  is  not  a  toll-fi^ 
number.) 

General  Information 

The  attention  of  interested  persons  is 
directed  to  the  following: 

(1)  The  fact  that  a  transaction  is  the 
subject  of  an  exemption  under  section 
408(a)  of  the  Act  and/ or  section 
4975(c)(2)  of  the  Code  does  not  relieve 
a  fiduciary  or  other  party  in  interest  of 
disqualified  person  from  certain  other 
provisions  of  the  Act  and/or  the  Code, 
including  any  prohibited  transaction 
provisions  to  which  the  exemption  does 
not  apply  and  the  general  fiduciary 
responsibility  provisions  of  section  404 
of  the  Act,  which  among  other  things 
require  a  fiduciary  to  discharge  his 
duties  respecting  the  plan  solely  in  the 
interest  of  the  participants  and 
beneficiaries  of  the  plan  and  in  a 
prudent  fashion  in  accordance  with 
section  404(a)(1)(b)  of  the  Act;  nor  does 
it  affect  the  requirement  of  section 
401(a)  of  the  Code  that  the  plan  must 
operate  for  the  exclusive  benefit  of  the 
employees  of  the  employer  maintaining 
the  plan  and  their  beneficiaries; 

(2)  Before  an  exemption  may  be 
granted  under  section  408(a)  of  the  Act 
and/or  section  4975(c)(2)  of  the  Code, 
the  Department  must  find  that  the 
exemption  is  administratively  feasible, 
in  the  interests  of  the  plan  and  of  its 
participants  and  beneficiaries  and 
protective  of  the  rights  of  participants 
and  beneficiaries  of  the  plan; 

(3)  The  proposed  exemptions,  if 
granted,  will  be  supplemental  to,  and 
not  in  derogation  of,  any  other 
provisions  of  the  Act  and/or  the  Code, 
including  statutory  or  administrative 
exemptions  and  transitional  rules. 
Furthermore,  the  fact  that  a  transaction 
is  subject  to  an  administrative  or 
statutory  exemption  is  not  dispositive  of 
whether  the  transaction  is  in  fact  a 
prohibited  transaction:  and 

(4)  The  proposed  exemptions,  if 
granted,  will  be  subject  to  the  express 
condition  that  the  material  facts  and 
representations  contained  in  each 
application  ere  true  and  complete,  and 
that  each  application  accurately 
describes  all  material  terms  of  the 
transaction  which  is  the  subject  of  the 
exemption. 

Signed  at  Washington,  DC,  this  17th  day  of 
September,  1993. 
Ivan  Strasfeld, 

Director  of  Exemption  Determinations, 
Pension  and  Welfare  Benefits  Administration, 
Department  of  Labor. 

[FR  Doc.  93-23218  Filed  9-21-93;  8:45  am) 

BIUJNG  COOC  4S10-39-P 


NATIONAL  ARCHIVES  AND  RECORDS 
ADMINISTRATION 

Move  of  the  Cartographic  and 
Architectural  Branch  of  tha  Nontextual 
Archlvea  Divlalon  to  tha  New  National 
Archlvaa  Facility  In  College  Park,  MD 

AGENCY:  National  Archives  and  Records 
Administration  (NARA). 

ACTION:  Notice  of  closure  and  reopening 
of  reference  services  for  holdings  of  the 
Cartographic  and  Architectural  Branch 
related  to  the  move  to  the  National 
Archives  at  College  Park  (Archives  U). 

summary:  This  notice  provides 
information  about  the  period  of  time 
that  reference  service  on  certain 
holdings  of  the  National  Archives  staff 
from  their  current  location  in  the  Pickett 
Street  Facility  to  the  new  Archives  II 
facility.  Additional  notices  will  be 
published  by  NARA  relating  to  the 
move  of  other  holdings  to  Archives  II. 

Between  November  1993,  and 
February  1994,  the  Cartographic  and 
Architectural  Branch  (NNSC)  of  the 
Nontextual  Archives  Division  will  close 
its  research  room  and  suspend  reference 
services  (requests  for  reproductions  and 
reference  inquiries)  in  its  current 
location;  move  its  records,  staff,  and 
equipment  to  the  new  building;  and 
then  resume  reference  services  and  open 
its  new  research  room  in  The  National 
Archives  at  College  Park,  8601  Adelphi 
Road,  College  Park,  MD  20740-6001. 

During  the  periods  shown  on  the 
following  schedule,  the  branch  will  be 
unable  to  process  requests  for 
reproductions  (fee  orders)  or  requests 
for  information,  and  the  research  room 
in  which  its  holdings  are  made  available 
to  researchers  will  be  closed.  Requests 
received  during  the  periods  of 
suspended  service  will  be  returned  for 
resubmission  after  the  date  indicated  for 
resumption  of  reference  service. 
Changes  in  the  overall  move  schedule 
may  require  changes  in  these  dates. 


Activity 

Date 

Stop  accepting  fee  orders  

11/12/93 

Resurr,e  accepting  fee  orders  .... 

Stop  accepting  phone,  mail,  and 

fax  reference  inquiries  

2/1/94 
11/26/93 

Resume  accepting  phone,  mail, 
and  fax  reference  inquiries  

Close  current  research  room  

Open  new  research  room  at  Ar- 
ctiives  II        

2/1/94 
11/26/94 

2/1/94 

FOR  FURTHER  INFORMATION  CONTACT: 
For  schedule  updates,  call  the 
Cartographic  and  Architectural  Branch 
at  (703)  756-6700,  or  Debra  Wall  at  202- 
501-5445. 
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Dated:  September  15. 1993. 
Trudy  Huakunp  PetersMi, 

Acting  Archivist  of  the  United  States. 

|FR  Doc.  93-23148  Piled  9-21-93;  8:45  ami 

BHXMQ  CODE  7S1$-»t-M 


Move  of  the  Nixon  Presidential 
Materials  Staff  of  the  Office  of 
Presidential  Utnaries  to  the  New 
National  Archives  Facility  in  College 
Park,  MD 

AGENCY:  National  Archives  and  Records 
Administration  (NARA). 

ACTION:  Notice  of  closure  and  reopening 
of  reference  services  for  holding  of  the 
Nixon  presidential  materials  staff 
related  to  the  move  to  the  National 
Archives  at  College  Park  (Archives  II). 

SUMMARY:  This  notice  provides 
information  about  the  period  of  time 
that  reference  services  on  certain 
holdings  of  the  National  Archives  will 
be  unavailable  due  to  the  move  of  those 
holdings  and  the  associated  National 
Archives  staff  from  their  current 
locations  in  the  Pickett  Street  Facility  to 
the  new  Archives  11  facility.  Additional 
notices  will  be  published  by  NARA 
relating  to  the  move  of  other  holdings  to 
Archives  11. 

Between  October  1993,  and  January 
1994,  the  Nixon  Presidential  Materials 
Staff  (NLNP)  of  the  Office  of 
Presidential  Libraries  will  close  its 
research  room  and  suspend  reference 
services  (requests  for  reproductions  and 
reference  inquiries)  in  its  current 
location;  move  its  records,  staff,  and 
equipment  to  the  new  building;  and 
then  resume  reference  services  and  open 
its  new  research  room  in  the  National 
Archives  at  College  Part.  8601  Adelphi 
Road,  College  Park.  MD  20740-6001. 

During  the  periods  shown  on  the 
following  schedule,  the  staff  will  be 
unable  to  process  requests  for 
reproductions  (fee  orders)  or  requests 
for  information,  and  the  research  room 
in  which  its  holdings  are  made  available 
to  researchers  will  be  closed.  Requests 
received  during  the  periods  of 
suspended  service  will  be  returned  for 
resubmission  after  the  date  indicated  for 
resumption  of  reference  service. 
Changes  in  the  overall  move  schedule 
may  require  changes  in  these  dates. 


Activity 

Date 

Close  current  research  room  

Open  new  resear':h  room  at  Ar- 
chives II „ 

10/29/93 
1/3/94 

Activity 

Data 

Stop  accepting  fee  ofdere 

1Q/15/B3 

Hesume  accepting  we  oiden  _.. 
Stop  accepting  phone,  mat.  and 

fax  laieranoe  inquiries 

Resums  accspUng  phons,  msl, 
and  fax  isiMance  inqMWas 

l/3nM 

10/2903 

1A«4 

FOR  FURTHER  MFORMATION  CONTACr. 

For  schedule  updates,  call  the  Nixon 
Presidential  Materials  Staff  at  (703)  756- 
6498. 

ft 

Dated:  September  14. 1993. 
Trudy  Hoakmmp  ?etersoa. 
Acting  Archivist  of  the  United  States. 
|FR  Doc.  93-23145  Filed  9-21-93;  8:45  am) 

BIUJNC  CODE  TS1»-^-M 


NATIONAL  FOUNDATION  ON  THE 
ARTS  AND  THE  HUMANITIES 

Challenge  and  Advancement  Advisory 
Panel;  Meeting 

Pursuant  to  section  10(a)(2)  of  the 
Federal  Adviso-y  Coraraittae  Act  (Pub. 
L.  92—463],  as  a'nended.  nc>tice  is  hereby 
given  that  a  meeting  of  the  Challenge 
and  Advancement  Advisory  Panel 
(Overview  Section)  to  the  ^Jational 
Council  on  the  Arts  will  be  held  on 
September  27, 1 993  from  10  a.m.  to  4 
p.m.,  in  room  M-14  at  the  Nancy  Hanks 
Center,  1100  Peansylvania  Avenue, 
NW..  Washington,  DC  205C6. 

This  meeting  will  be  open  to  the 
public  on  a  space  available  basis.  Topics 
will  include  an  open  discussion  and  a 
guideline  review. 

Any  interested  person  may  observe 
meetings,  or  portions  thereof,  which  are 
open  to  the  public,  and  may  be 
permitted  to  participate  in  the 
discussions  at  tie  discretion  of  the 
meeting  chairmm  and  with  the 
approval  of  the  full-time  Federal 
employee  in  attendance. 

If  you  need  special  accommodations 
due  to  a  disability,  please  contact  the 
Office  of  Special  Constituencies, 
National  Endowment  for  the  Arts,  1100 
Pennsylvania  Avenue  NW.  Washington, 
DC  20506,  202/382-5532,  TTY  202/682- 
5496.  at  least  seven  (7)  days  prior  to  the 
meeting. 

Further  information  with  refierence  to 
this  meeting  car.  be  obtained  from  Ms. 
Yvonne  M.  Sabine,  Committee 
Management  Officer,  National 
Endowment  for  the  Arts,  \Vashington, 
DC  20506.  or  cal  202/682-5439. 

Dated:  Septenrf>«'  15, 1993. 
Yvonne  M.  Sabinn, 
Office  of  Panel  Operations,  Nationcd 
Eitdowment  for  tJii  Arts. 
(PR  Doc  93-23151  Hied  9-21-93;  •;4S  am) 
BILUNO  COM  XV-O-a 


Challenge  and  Advancement  Advisory 
Panel;  Meeting 

Pursuant  to  section  10(a)(2)  of  the 
Federal  Advisory  Committee  Act  (Pub. 
L.  92-463),  as  amended,  notice  is  hereby 
given  that  a  meeting  of  the  Challenge 
and  Advancement  Advisory  Panel 
(Advancement  Phase  II  Grant  Panel 
Section)  to  the  National  Council  on  the 
Arts  will  be  held  on  October  6-7. 1993 
from  10  a.m.  to  5:30  p.m.  on  October  6. 
1993.  and  from  9  a.m.  to  3  p.m.  on 
October  7,  1993.  This  meeting  will  be 
held  in  room  714,  at  the  Nancy  Hanks 
Center.  1100  Pennsylvania  Avenue, 
NW..  Washington.  DC  20506. 

A  portion  of  this  meeting  will  be  open 
to  the  public  from  10  a.m.  to  10:30  a.m. 
on  October  6. 1993  for  introductions 
and  a  brief  Advancement  overview 
discussion. 

The  remaining  portions  of  this 
meeting  from  10:30  a.m.  to  5:30  p.m.  on 
October  6,  1993  and  9  a.m.  to  3  p.m.  on 
October  7, 1993  are  for  the  purpose  of 
Panel  review,  discussion,  evaluation, 
and  recommendation  on  applications 
for  financial  assistance  under  the 
National  Foundation  on  the  Arts  and  the 
Humanities  Act  of  1965.  as  amended, 
including  information  given  in 
confidence  to  the  agency  by  grant 
applicants.  In  accordance  with  the 
determination  of  the  Chairman  of 
November  24. 1992.  these  sessions  will 
be  closed  to  the  public  pursuant  to 
subsection  (c)  (4).  (6)  and  (9)(B)  of 
section  5S2b  of  Title  5.  United  States 
Code. 

Any  person  may  observe  meetings,  or 
portions  thereof,  of  advisory  panels 
which  are  open  to  the  public,  and  may 
be  permitted  to  participate  in  the 
panel's  discussions  at  the  discretion  of 
the  panel  chairman  and  with  the 
approval  of  the  full-time  Federal 
employee  in  attendance. 

If  you  need  special  accommodations 
due  to  a  disability,  please  contact  the 
Office  of  Special  Constituencies. 
National  Endowment  for  the  Arts.  1100 
Pennsylvania  Avenue,  NW., 
Washington,  DC  20506.  202/682-5532, 
TYY  202/682-5496,  at  least  seven  (7) 
days  prior  to  the  meeting. 

Further  Information  with  reference  to 
this  meeting  can  be  obtained  from  Ms. 
Yvonne  Sabine.  Committee  Management 
Officer,  National  Endowment  for  the 
Arts,  Washington.  DC  20506.  or  call 
202/682-5439. 

Dated:  September  15. 1993. 
Yvonne  M.  Sabine. 

Director,  Office  of  Panel  Operations.  Nationat 
EndowBtestt  for  the  Alts. 
[PR  Doc  93-23152  Piled  9-21-93;  8:45  am) 
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NUCLEAR  REGULATORY 
COMMISSION 

(Docket  No.  50-322] 

Environmental  Assessment  and 
Finding  of  No  Significant  Impact;  Long 
.  Island  Power  Authority  Shoreham 
Nuclear  Power  Station       ^ 

The  U.S.  Nuclear  Regulatory 
Commission  is  considering  issuance  of 
an  exemption  from  the  emergency 
preparedness  requirements  of  10  CFR 
50.54(q)  to  the  Long  Island  Power 
Authority  (LIPA  or  the  licensee)  for  the 
Shoreham  Nuclear  Power  Station 
(SNPS),  pursuant  to  the  requirements  of 
10  CFR  50.12. 

Environmental  Assessment 

Identification  of  Proposed  Action 

The  exemption  will  delete  the 
requirement  to  maintain  and  implement 
the  "Shoreham  Nuclear  Power  Station 
Defueled  Emergency  Preparedness 
Plan."  SNPS  is  permanently  shut  down 
and  all  the  fuel  assemblies  are  currently 
stored  in  the  spent  fuel  storage  pool.  At 
the  time  of  the  plant's  final  shutdown 
(June  1987).  the  average  fuel  bumup 
was  calculated  to  be  approximately  two 
effective  full-power  days.  Because  the 
fuel  heat  decay  rate  is  low  (220  watts), 
active  cooling  of  the  fuel  is  not  required. 
Currently,  LIPA  has  entered  into  a 
contract  with  Philadelphia  Electric 
Company  to  sell  the  fuel,  and 
anticipates  initial  fuel  transfer  to  begin 
in  September  1993,  and  be  completed 
by  December  1994. 

In  addition,  on  July  31, 1990,  LIPA 
was  granted  partial  relief  from  the 
requirements  of  10  CFR  50.54(q).  The 
July  31,  1990,  exemption  granted  LIPA 
relief  from  the  requirements  to  maintain 
off-site  emergency  response  capability, 
and  the  SNPS  Defueled  Emergency 
Preparedness  Plan  (DEPP)  was 
implemented  to  address  on-site 
emergency  response.  LIPA  is  currently 
requesting  an  exemption  from  the  DEPP. 
Granting  an  exemption  to  SNPS  is  a 
warranted  case  because:  (1)  SNPS  is 
now  permanently  shut  down;  (2)  the 
decommissioning  of  SNPS  is  now 
approximately  75  percent  complete,  and 
nearly  all  the  radioactive  material 
except  for  the  fuel  has  been  removed 
from  the  site;  (3)  SNPS  is  permanently 
defueled,  and  the  fuel  source  term 
inventory  and  decay  heat  are  even  lower 
than  the  levels  that  existed  in  1990 
when  relief  from  off-site  emergency 
response  was  granted;  and  (4)  LIPA 
estimates  that  the  facility  license  will  be 
terminated  and  the  facility  will  be 
released  for  unrestricted  use  in  1995. 


The  Need  for  the  Proposed  Action 

The  exemption  is  needed  to  eliminate 
emergency  plan  requirements  of  10  CFR 
50.54(q)  that  are  appropriate  for  an 
operating  plant  but  are  not  needed  at  the 
shutdown  SNPS.  Granting  the  proposed 
exemption  would  reduce  unnecessary 
costs  for  UPA. 

Environmental  Impact  of  the  Proposed 
Action 

The  proposed  action  to  eliminate  the 
requirements  to  have  in  effect,  and 
maintain,  emergency  plans  will  have  no 
environmental  impact  because  SNPS  is 
permanently  shut  down  and  defueled 
and  the  worst-case  accidents  at  SNPS 
would  result  in  radiation  exposures  that 
are  less  than  the  U.S.  Environmental 
Protection  Agency's  "Protective  Action 
Guides."  Therefore,  the  present 
"Defueled  Emergency  Response  Plan" 
requires  no  offsite  protective  actions  in 
the  event  of  an  accident.  In  addition, 
SNPS  has  existing  plant  procedures  to 
address  any  on-site  events  that  may 
require  an  emergency  response. 

The  requested  exemption  would  not 
authorize  construction  nor  operation, 
and  would  not  authorize  a  change  in 
licensed  activities  nor  effect  changes  in 
the  permitted  types  or  amounts  of 
radiological  effluent.  With  regard  to 
potential  non-radiological  impacts,  the 
NRC  concludes  that  there  are  no 
measurable  radiological  or  non- 
radiological  impacts  associated  with  the 
exemption. 

Alternatives  to  the  Proposed  Action 

Since  the  NRC  concluded  that  there 
are  no  significant  environmental  effects 
that  would  result  from  the  proposed 
action,  any  alternatives  with  equal  or 
greater  environmental  impacts  need  not 
be  evaluated. 

Alternative  Use  of  Resources 

This  action  does  not  involve  the  use 
of  any  resources  not  previously 
considered  in  the  "Final  Environmental 
Statement"  for  SNPS. 

Agencies  and  Persons  Consulted 

The  licensee  initiated  this  exemption. 
The  NRC  staff  has  reviewed  the  request. 
The  State  of  New  York  was  notified  of 
the  proposed  exemption.  The  State 
Official  had  no  comments. 

Finding  of  No  Significant  Impact 

Therefore,  the  NRC  has  determined 
that  an  environmental  impact  statement 
for  the  proposed  exemption  is  not 
reqvured. 

Based  on  this  environmental 
assessment,  the  NRC  concludes  that  the 
proposed  action  will  not  have  a 


significant  effect  on  the  quality  of  the 
human  environment. 

A  copy  of  the  licensee's  request  for 
exemption  and  supporting 
documentation,  dated  January  26, 1993, 
and  the  NRC  staffs  Safety  Evaluation 
Report  are  available  for  public 
inspection  at  the  NRC's  Public 
Document  Room;  2120  L  Street,  NW.. 
Washington,  DC  20037,  and  at  the  local 
public  document  room  at  the  Shoreham 
Wading  River  Public  Library.  Shoreham 
Wading  River  High  School.  Route  25A. 
Shoreham.  NY  11792. 

Dated  at  Rockville,  Maryland,  this  18th  day 
of  August.  1993. 

For  the  Nuclear  Regulatory  Commission. 
John  H.  Austin, 

Chief,  Decommissioning  and  Regulatory 
Issues  Branch,  Division  of  Low-Level  Waste 
Management  and  Decommissioning,  Office  of 
Nuclear  Material  Safety  and  Safeguards 
[FR  Doc.  93-23177  Filed  9-21-93;  8;45  am) 
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Advisory  Committee  on  Reactor 
Safeguards,  Subcommittee  on 
Planning  and  Procedures;  Meeting 

The  ACRS  Subcommittee  on  Planning 
and  Procedures  will  hold  a  meeting  on 
October  6. 1993,  room  P-422,  7920 
Norfolk  Avenue,  Bethesda,  MD. 

The  entire  meeting  will  be  open  to 
public  attendance,  with  the  exception  of 
certain  portions  that  may  be  closed 
pursuant  to  5  U.S.C.  552b(c)  (2)  and  (6) 
to  discuss  organizational  and  personnel 
matters  that  relate  solely  to  internal 
personnel  rules  and  practices  of  ACRS 
and  matters  the  release  of  which  would 
represent  a  clearly  unwarranted 
invasion  of  personal  privacy. 

The  agenda  for  the  subject  meeting 
shall  be  as  follows: 

Wednesday,  October  6. 1993—2  p.m. 
until  4:30  p.m. 

The  Subcommittee  will  discuss 
proposed  ACRS  activities,  practices  and 
procedures  for  conducting  the 
Committee  business,  and  organizational 
and  personnel  matters  relating  to  ACRS 
and  its  staff.  The  purpose  of  this 
meeting  will  be  to  gather  information, 
analyze  relevant  issues  and  facts,  and  to 
formulate  proposed  positions  and 
actions,  as  appropriate,  for  deliberation 
by  the  full  Committee. 

Oral  statements  may  be  presented  by 
members  of  the  public  with  the 
concurrence  of  the  Subcommittee 
Chairman;  written  statements  will  be 
accepted  and  made  available  to  the 
Committee.  Recordings  will  be 
permitted  only  during  those  portions  of 
the  meeting  when  a  transcript  is  being 
kept,  and  questions  may  be  asked  only 
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by  members  of  the  Subcommittee,  its 
consultants,  and  staff.  Persons  desiring 
to  make  oral  statements  should  notify 
the  ACRS  staff  member  named  below  as 
far  in  advance  as  is  practicable  so  that 
appropriate  arrangements  can  be  made. 
Further  information  regarding  topics 
to  be  discussed,  the  scheduling  of 
sessions  open  to  the  public,  whether  the 
meeting  has  been  cancelled  or 
rescheduled,  the  Chairman's  ruling  on 
requests  for  the  opportimity  to  present 
oral  statements,  and  the  time  allotted 
therefore  can  be  obtained  by  contacting 
the  cognizant  ACRS  staff  person.  Dr. 
John  T.  Larkins  (telephone  301/492- 
4516)  between  7:30  a.m.  and  4:15  p.m., 
EDT.  Persons  planning  to  attend  this 
meeting  are  urged  to  contact  the  above 
named  individual  one  or  two  days 
before  the  scheduled  meeting  to  be 
advised  of  any  changes  in  schedule,  etc., 
that  may  have  occiured. 

Dated:  Septeml>er  15, 1993. 
Sam  Duraiswuny, 
Chief,  Nuclear  Reactors  Branch. 
[FR  Doc.  93-23173  Filed  9-21-93;  8:45  am) 
BtujNO  cooe  TSaO-OI-M 


Availability  of  Proposed  Revision  to 
Staff  Technical  Position  Regarding 
Concentration  Averaging  and 
Encapsulation 

AGENCY:  Nuclear  Regulatory 

Commission. 

ACTKM:  Notice  of  availability. 

SUMMARY:  The  Nuclear  Regulatory 
Commission  is  announcing  the 
availability  of  a  proposed  revision,  in 
part,  of  the  1983  Staff  Technical 
Position  on  Radioactive  Waste 
Classification.  The  revision  is  entitled, 
(Proposed)  "Technical  Position  on 
Concentration  Averaging  and 
Encapsulation,"  and  represents  a 
modification  of  an  earlier  proposal 
which  was  noticed  in  the  Federal 
Register  on  June  30, 1992  (57  FR  29105). 
The  modification  has  been  developed 
after  considering  the  comments  received 
on  the  initial  proposal.  The  position 
provides  guidance  on  the  interpretation 
of  §  61.55(a)(8)  of  10  CFR  part  61  as  it 
applies  to  the  classification  (e.g..  Class 
A,  B,  or  C  waste)  of  a  variety  of  diffierent 
types  and  forms  of  low-level  radioactive 
waste. 

The  Technical  Position  on 
Radioactive  Waste  Classification  was 
initially  developed  in  1983  to  provide 
guidance  to  low-level  radioactive  waste 
generators  on  four  specific  topics 
regarding  waste  classification:  (1) 
Acceptable  Materials  Accoxintability 
Programs;  (2)  E>etermination  and 
Verification  of  Radionuclide 


Concentrations  and  Correlations;  (3) 
Concentration  Volumes  and  Masses;  and 
(4)  Reporting  rn  Mani'^ests.  Because  of 
the  desirability  of  attempting  to  achieve 
consistent  waste  classification  positions 
among  the  Commission  and  Agreement 
State  regulatory  authorities,  and  because 
of  the  impact  of  waste  classification 
positions  on  other  programs  (e.g.,  the 
Department  of  Energy  s  program  to 
accept  greater- han  Class  C  waste),  a 
need  was  idenjfied  to  expand  upon, 
further  define,  and  replace  guidance  on 
the  third  of  the  four  topics, 
"Concentratior  Volimies  and  Masses." 
This  need  resulted  in  the  development 
of  the  (Proposed)  "Technical  Position 
on  Concentration  Averaging  and 
Encapsulation'  which  was  noticed  in 
the  Federal  Register  on  Jime  30, 1992 
(57  FR  29105).  Copies  of  this  initial 
proposed  "Technical  Position  on 
Concentration  Averaging  and 
Encapsulation"  were  distributed  to 
licensees.  Agreement  States,  Non- 
Agreement  States,  State  Liaison  Officers, 
and  others  who  are  on  the  NRC's 
Compact  Distribution  List.  In  response 
to  a  request  for  comments  on  this 
Position,  nineteen  comment  letters  were 
received.  Consideration  of  these 
comments  has  led  to  the  modified 
Technical  Positon  v/hich  is  the  subject 
of  this  notice.  Copies  of  this  modified 
Technical  Position,  together  with  an 
NRC  siunmary  of  major  comments  and 
NRC  staff  responses,  are  again  being 
distributed  (under  separate  cover)  to  the 
aforementioned  addresses  as  well  as 
those  who  specifically  submitted 
comments  on  the  initial  proposal. 

ADDRESSES:  Cop'es  of  the  modified 
proposed  Techn  cal  Position  and  the 
"NRC  Staff's  Analysis  of  and  Response 
to  Comments"  may  be  obtained  by 
writing  to  W.R.  Lahs  at  Mail  Stop  5E- 
4  OWFN,  U.S.  N  iclear  Regulatory 
Commission,  Washington,  DC  20555. 
Comments  on  this  modified  proposed 
Technical  Positirn  are  again  soUcited 
and  should  be  seat  to  the  Chief,  Rules 
Review  and  Directives  Branch,  U.S. 
Nuclear  Regulatory  Commission, 
Washington,  DC  20555.  A  final  position 
will  be  issued  following  NRC  staff 
review  of  the  comments  received. 

FOR  FURTHER  INFORMATION  CONTACT: 
W.R.  Labs,  Division  of  Low-Level  Waste 
Management  and  Decommissioning, 
Office  of  Nuclear  Material  Safety  and 
Safeguards,  U.S.  Nuclear  Regulatory 
Conunission,  Washington,  VC  20555, 
telephone  (301)  504-2569. 

Dated  at  Rockville,  Maryland,  this  16th  day 
of  September  1993. 


For  the  Nuclear  Regulatory  Commission. 
Michael  J.  BeU, 

Chief,  Low-Level  Waste  Management  Branch, 
Division  of  Low-Level  Waste  Management  and 
Decommissioning.  Office  of  Nuclear  Mott^nal 
Safety  and  Safeguards. 
(FR  Doc.  93-23176  Filed  9-21-93;  8:45  xmj 
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[OockM  No.  50-423] 

Northeast  Nuclear  Energy  Co.; 
Consideration  of  Issuance  of 
Amendment  to  Facility  Operating 
License,  Proposed  No  Significant 
Hazards  Consideration  Determination, 
and  Opportunity  for  a  Hearing 

The  U.S.  Nuclear  Regulatory 
Commission  (the  Commission)  is 
considering  issuance  of  an  amendment 
to  Facility  Operating  License  No.  NPF- 
49,  issued  to  Northeast  Nuclear  Energy 
Company  (the  licensee),  for  operation  of 
the  Millstone  Nuclear  Power  Station. 
Unit  No.  3,  located  in  New  London 
County,  Connecticut. 

The  proposed  amendment  would 
revise  the  trip  setpoints  associated  with 
the  reactor  trip  system  interlock  P-10. 
The  P-10  reactor  trip  system  interlock 
performs  certain  functions  upon  an 
increase  in  reactor  power  level  (such  as 
activating  low  reactor  coolant  flow 
reactor  protection  system  (RPS)  trips) 
and  other  functions  upon  a  decrease  in 
reactor  power  level  (such  as  activating 
the  intermediate  range  flux  monitors). 
The  present  setpoint  values  specified  in 
the  Technical  Specifications  are 
conservative,  but  impractical  for  plant 
operation.  The  licensee  has  proposed 
new  setpoint  values  that  retain  the 
conservatism  and  are  practical  for  plant 
operation. 

Because  the  present  Technical 
Specifications  are  impractical  for  plant 
operation,  the  Technical  Specifications 
must  be  changed  before  plant  operation 
resiunes.  The  plant  is  presently 
shutdown  for  refueling  and  resumption 
of  operations  is  expected  by  October  5, 
1993.  In  order  to  process  the  proposed 
license  amendment  in  time  to  permit 
scheduled  resumption  of  operation 
exigent  approval  is  required.  The 
licensee  has  stated  that  the  exigent 
situation  could  not  have  been  avoided 
because  the  understanding  that  the 
Technical  Specification  needed  to  be 
modified  was  reached  on  September  8, 
1993. 

Before  issuance  of  the  proposed 
license  amendment,  the  Commission 
will  have  made  findings  required  by  the 
Atomic  Energy  Act  of  1954,  as  amended 
(the  Act)  and  the  Commission's 
regulations. 
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Pursuant  to  10  CFR  50.91(a)(6)  for 
amendments  to  be  granted  under 
exigent  circumstances,  the  NRC  staff 
must  determine  that  the  amendment 
request  involves  no  significant  hazards 
consideration.  Under  the  Commission's 
regulations  in  10  CFR  50.92,  this  means 
that  operation  of  the  facility  in 
accordance  with  the  proposed 
amendment  would  not  (1)  involve  a 
significant  increase  in  the  probability  or 
consequences  of  an  accident  previously 
evaluated;  or  (2)  create  the  possibiUty  of 
a  new  or  different  kind  of  accident  from 
any  accident  previously  evaluated;  or 
(3)  involve  a  significant  reduction  in  a 
margin  of  safety.  As  required  by  10  CFR 
50.91(a),  the  licensee  has  provided  its 
analysis  of  the  issue  of  no  significant 
hazards  consideration  (SHC),  which  is 
presented  below: 

The  proposed  changes  do  not  involve  an 
SHC  t)ecause  the  changes  would  not: 

I  Involve  a  significant  increase  in  the 
probability  or  consequences  of  an  accident 
previously  evaluated 

The  proposed  changes  modify  the  trip 
setpoints  associated  with  the  P-10  interlock 
(Table  2.2-1.  Functional  Units  IS.b.l  and 
18.e)  The  P-10  interlock  is  associated  with 
the  following  reactor  trips  that  are  credited 
in  the  safety  analyses: 

•  Pressurizer  Pressure — Low 

•  Pressurizer  Water  Level — High 

•  Reactor  Coolant  Flow — Low  (more  than 
one  loop) 

•  Reactor  Coolant  Pump  Shaft  Speed- 
Low 

Based  on  this  list  of  reactor  trips,  the 
accidents  potentially  impacted  include: 

•  Loss  of  Forced  Reactor  Coolant  Flow 

•  Rod  Withdrawal  from  Subcritical 

•  Loss  of  Load 

-    •  Reactor  Coolant  Pump  Shaft  Seizure 
(locked  rotor) 

The  proposed  changes  are  intended  to 
explicitly  account  for  the  dead  band  inherent 
in  the  bistable  which  precludes  having  both 
settings  at  10%  of  the  RTP  (reactor  thermal 
power).  The  "allowable  value"  listed  in 
Table  2  2-1  for  Functional  Unit  IS.b.l  is  (less 
than  or  equal  to)  1 2  1  %  of  the  RTP  and  the 
"allowable  value"  listed  in  Table  2.2-1  far 
Functional  Unit  18.a  is  (greater  than  or  equal 
to)  7.9%  of  the  RTP.  The  "allowable  values" 
of  the  limiting  safety  system  settings  are  the 
values  that  assure  that  the  associated  design 
basis  assumptions  are  valid.  There  are  no 
changes  proposed  to  these  "allowable 
values"  associated  with  the  P-10  interlock. 
Since,  the  allowable  values  are  not  changing, 
the  changes  do  not  have  any  impact  on  the 
design  basis  analyses.  Therefore,  the  changes 
cannot  mcrease  the  probabibty  nor 
consequences  of  an  accident  previously 
evaluated. 

2.  Create  the  possibility  of  a  new  or 
different  kind  of  accident  from  any 
previously  evaluated. 

The  proposed  changes  do  not  affect  the 
plant  operation  or  introduce  any  new  failure 
mechanisms.  Therefore,  tb«  propoted 
changes  will  not  oaala  the  poesibility  of  a 


new  or  different  kind  of  accident  from  any 
previously  evaluated. 

3.  Involve  a  significant  reduction  in  a 
margin  of  safsty. 

The  allowable  values  in  the  technical 
specifications  are  the  values  that  assure  the 
validity  of  the  design  basis  assumptions.  The 
trip  setpoint  provides  a  value  that  limits  the 
potential  for  exceeding  the  allowable  value 
and  thereby  limits  the  potential  for  exceeding 
any  design  basis  assumption.  Based  on  this, 
the  design  basis  assumptions  are  not 
impacted.  Since  the  allowable  values  are  not 
changing,  the  changes  do  not  have  any 
impact  on  the  design  basis  analyses. 
Therefore,  the  proposed  changes  will  not 
involve  a  significant  reduction  in  a  margin  of 
safety 

The  NRC  staff  has  reviewed  the 
licensee's  analysis  and,  based  on  this 
review,  it  appears  that  the  three 
standards  of  10  CFR  50.92(c)  are 
satisfied.  Therefore,  the  NRC  staff 
proposes  to  determine  that  the 
amendment  request  involves  no 
significant  hazards  consideration. 

The  Commission  is  seeking  public 
comments  on  this  proposed 
determination.  Any  comments  received 
within  15  days  after  the  date  of 
publication  of  this  notice  will  be 
considered  in  making  any  final 
determination. 

Normally,  the  Commission  will  not 
issue  the  amendment  until  the 
expiration  of  the  15-day  notice  period. 
However,  should  circumstances  change 
during  the  notice  period,  such  that 
failure  to  act  in  a  timely  way  would 
result,  for  example,  in  derating  or 
shutdown  of  the  facility,  the 
Commission  may  issue  the  license 
amendment  before  the  expiration  of  the 
15-day  notice  period,  provided  that  its 
final  determination  is  that  the 
amendment  involves  no  significant 
hazards  consideration.  The  final 
determination  will  consider  all  public 
and  State  comments  received.  Should 
the  Commission  take  this  action,  it  will 
publish  in  the  Federal  Register  a  notice 
of  issuance.  The  Commission  expects 
that  the  need  to  take  this  action  will 
occur  very  infrequently. 

Written  comments  may  be  submitted 
by  mail  to  the  Rules  Review  and 
Directives  Branch,  Division  of  Freedom 
of  Information  and  Publications 
Services,  Office  of  Administration.  U.S. 
Nuclear  Regulatory  Commission. 
Washington,  DC  20555,  and  should  cite 
the  publication  date  and  page  number  of 
this  Federal  Register  notice.  Written 
comments  may  also  be  delivered  to 
room  P-223,  Phillips  Building,  7920 
Norfolk  Avenue.  Bethesda.  Maryland, 
from  7:30  a.m.  to  4:15  p.m.  Federal 
workdays.  Copies  of  written  comments 
received  may  be  examined  at  the  NRC 
Public  Document  Room,  the  Gelman 


Building.  2120  L  Street  NW., 
Washincton.  DC  20555. 

The  filing  of  requests  for  hearing  and 
petitions  for  leave  to  intervene  is 
discussed  below. 

By  October  7. 1993.  the  licensee  may 
file  a  request  for  a  hearing  with  respect 
to  issuance  of  the  amendment  to  the 
subject  facility  operating  license  and 
any  person  whose  interest  may  be 
affected  by  this  proceeding  and  who 
wishes  to  participate  as  a  party  in  the 
proceeding  must  file  a  written  request 
for  a  hearing  and  a  petition  for  leave  to 
intervene.  Requests  for  a  hearing  and  a 
petition  for  leave  to  intervene  shall  be 
filed  in  accordance  with  the 
Commission's  "Rules  of  Practice  for 
Domestic  Licensing  Proceedings"  in  10 
CFR  part  2.  Interested  persons  should 
consult  a  current  copy  of  10  CFR  2.714 
which  is  available  at  the  Commission's 
Public  Document  Room,  the  Gelman 
Building,  2120  L  Street,  NW.. 
Washington.  DC  20555  and  at  the  local 
public  document  room  located  at  the 
Learning  Resources  Center,  Thames 
Valley  State  Technical  College,  574  New 
London  Turnpike,  Norwich. 
Connecticut  06360.  If  a  request  for  a 
hearing  or  petition  for  leave  to  intervene 
is  filed  by  the  above  date,  the 
Commission  or  an  Atomic  Safety  and 
Licensing  Board,  designated  by  the 
Commission  or  by  the  Chairman  of  the 
Atomic  Safety  and  Licensing  Board 
Panel,  will  rule  on  the  request  and/or 
petition;  and  the  Secretary  or  the 
designated  Atomic  Safety  and  Licensing 
Board  will  issue  a  notice  of  hearing  or 
an  appropriate  order. 

As  required  by  10  CFR  2.714.  a 
petition  for  leave  to  intervene  shall  set 
forth  with  particularity  the  interest  of 
the  petitioner  in  the  proceeding,  and 
how  that  interest  may  be  affected  by  the 
results  of  the  proceeding.  The  petition 
should  specifically  explain  the  reasons 
why  intervention  should  be  permitted 
with  particular  reference  to  the 
following  factors:  (1)  The  nature  of  the 
petitioner's  right  under  the  Act  to  be 
made  a  party  to  the  proceeding;  (2)  the 
nature  and  extent  of  the  petitioner's 
property,  financial,  or  other  interest  in 
the  proceeding;  and  (3)  the  possible 
effect  of  any  order  which  may  be 
entered  in  the  proceeding  on  the 
petitioner's  interest.  The  petition  should 
also  identify  the  specific  aspect(s)  of  the 
subject  matter  of  the  proceeding  as  to 
which  petitioner  wishes  to  intervene. 
Any  person  who  has  filed  a  petition  for 
leave  to  intervene  or  who  has  been 
admitted  as  a  party  may  amend  the 
petition  without  requesting  leave  of  the 
Board  up  to  15  days  prior  to  the  first 
prehearing  conference  scheduled  in  the 
proceeding,  but  such  an  amended 
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petition  must  satisfy  the  specificity 
requirements  described  above. 

Not  later  than  15  days  prior  to  the  first 
prehearing  conference  scheduled  in  the 
proceeding,  a  petitioner  shall  file  a 
supplement  to  the  petition  to  intervene 
which  must  include  a  list  of  the 
contentions  which  are  sought  to  be 
litigated  in  the  matter.  Each  contention 
must  consist  of  a  specific  statement  of 
the  issue  of  law  or  fact  to  be  raised  or 
controverted.  In  addition,  the  petitioner 
shall  provide  a  brief  explanation  of  the 
bases  of  the  contention  and  a  concise 
statement  of  the  alleged  facts  or  expert 
opinion  which  support  the  contention 
and  on  which  the  petitioner  intends  to 
rely  in  proving  the  contention  at  the 
hearing.  The  petitioner  must  also 
provide  references  to  those  specific 
sources  and  documents  of  which  the 
petitioner  is  aware  and  on  which  the 
petitioner  intends  to  rely  to  establish 
those  facts  or  expert  opinion.  Petitioner 
must  provide  sufficient  information  to 
show  that  a  genuine  dispute  exists  with 
the  apphcant  on  a  material  issue  of  law 
or  fact.  Contentions  shall  be  Umited  to 
matters  within  the  scope  of  the 
amendment  under  consideration.  The 
contention  must  be  one  which,  if 
proven,  would  entitle  the  petitioner  to 
relief  A  petitioner  who  fails  to  file  such 
a  supplement  which  satisfies  these 
requirements  with  respect  to  at  least  one 
contention  will  not  be  permitted  to 
participate  as  a  party. 

Those  permitted  to  intervene  become 
parties  to  the  proceeding,  subject  to  any 
limitations  in  the' order  granting  leave  to 
intervene,  and  have  the  opportunity  to 
participate  fully  in  the  conduct  of  the 
hearing,  including  the  opportunity  to 
present  evidence  and  cross-examine 
witnesses. 

If  the  amendment  is  issued  before  the 
expiration  of  the  30-day  hearing  period, 
the  Commission  will  make  a  final 
determination  on  the  issue  of  no 
significant  hazards  considerations.  If  a 
hearing  is  requested,  the  final 
determination  will  serve  to  decide  when 
the  hearing  is  held. 

If  the  final  determination  is  that  the 
amendment  request  involves  no 
significant  hazards  consideration,  the 
Commission  may  issue  the  amendment 
and  make  it  immediately  effective, 
notwithstanding  the  request  for  a 
hearing.  Any  hearing  held  would  take 
place  after  issuance  of  the  amendment. 

If  the  final  determination  is  that  the 
amendment  request  involves  a 
significant  hazards  consideration,  any 
hearing  held  would  take  place  before 
the  issuance  of  any  amendment. 

A  request  for  a  hearing  or  a  petition 
for  leave  to  intervene  must  be  filed  with 
the  Secretary  of  the  Commission,  U.S. 


Nuclear  Regulatory  Commission, 
Washington,  DC  20555.  Attention: 
Docketing  and  Services  Branch,  or  may 
be  delivered  to  the  Commission's  Public 
Document  Room,  the  Gelman  Building, 
2120  L  Street,  NW..  Washington.  DC 
20555,  by  the  above  date.  Where 
petitions  are  filed  during  the  last  10 
days  of  the  notice  period,  it  is  requested 
that  the  petitioner  promptly  so  inform 
the  Commission  by  a  toll-free  telephone 
call  to  Western  Union  at  1-800-248- 
5100  (in  Missouri  1-800-342-6700). 
The  Western  Union  operator  should  be 
given  Datagram  Identification  Number 
N1023  and  the  following  message 
addressed  to  John  F.  Stolz,  Director, 
Project  Directorate  1-4:  Petitioner's 
name  and  telephone  number;  date 
petition  was  mailed;  plant  name;  and 
publication  date  and  page  number  of 
this  Federal  Register  notice.  A  copy  of 
the  petition  should  also  be  sent  to  the 
Office  of  the  General  Counsel,  U.S. 
Nuclear  Regulator/  Commission, 
Washington,  DC  2)555,  and  to  Gerald 
Garfield,  Esquire,  Day,  Berry  &  Howard. 
City  Place.  Hartford.  Connecticut 
06103-3499.  attorney  for  the  licensee. 

Nontimely  filings  of  petitions  for 
leave  to  intervene,  emended  petitions, 
supplemental  peti'ions  and/or  requests 
for  hearing  will  not  be  entertained 
absent  a  determination  by  the 
Commission,  the  presiding  officer  or  the 
presiding  Atomic  Safety  and  Licensing 
Board  that  the  petition  and/or  request 
should  be  granted  based  upon  a 
balancing  of  the  factors  specified  in  10 
CFR  2.714(a)(l)(iHv)  and  2.714(d). 

For  further  detai  Is  with  respect  to  this 
action,  see  the  application  for 
amendment  dated  September  14, 1993, 
which  is  available  for  public  inspection 
at  the  Commission's  Public  Document 
Room,  the  Gelman  Building,  2120  L 
Street,  NW.,  Washington,  DC  20555,  and 
at  the  local  public  document  room, 
located  at  the  Learning  Resources 
Center,  Thames  Valley  State  Technical 
College,  574  New  London  Turnpike, 
Norwich,  Connecticut  06360. 

Dated  at  Rockville,  Maryland,  this  15th  day 
of  Septeinl)erl993. 

For  the  Nuclear  Regulatory  Commission. 
Vernon  L.  Rooney, 

Senior  Project  Managn,  Project  Directorate 
i-4.  Division  of  React  t  Projects — ////,  Office 
of  Nuclear  Reactor  Regulation. 
[FR  Doc  93-23174  Filed  9-21-93;  8:45  am] 
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[Docket  No.  50-423] 

Northeast  Nuclear  Energy  Co.; 
Withdrawal  of  Application  for 
Amendment  to  Facility  Operating 
License 

The  United  States  Nuclear  Regulatory 
Commission  (the  Commission)  has 
granted  the  request  of  Northeast  Nuclear 
Energy  Company,  et  al.  (the  licensee)  to 
withdraw  its  April  27, 1993  application 
for  proposed  amendment  to  Facility 
Operating  License  NPF-49  for  the 
Millstone  Nuclear  Power  Station,  Unit 
No.  3.  located  at  the  licensee's  site  in 
New  London  County.  Connecticut. 

The  proposed  amendment  would 
have  revised  the  Technical 
Specifications  to  allow  a  one-time 
extension  of  the  containment  integrated 
leak  rate  test  for  Millstone  Unit  No.  3. 

The  Commission  has  previously 
issued  a  Notice  of  Consideration  of 
Issuance  of  Amendment  published  in 
the  Federal  Register  on  May  26. 1993 
(58  FR  30198).  However,  by  letter  dated 
September  2, 1993,  the  licensee 
withdrew  the  proposed  change. 

For  further  details  with  respect  to  this 
action,  see  the  application  for 
amendment  dated  April  27.  1993.  and 
the  licensee's  letter  dated  September  2. 
1993,  which  withdrew  the  application 
for  license  amendment.  The  above 
documents  are  available  for  public 
inspection  at  the  Commission's  Public 
Document  Room.  The  Gelman  Building. 
2120  L  Street.  NW.,  Washington,  DC 
20555,  and  at  the  local  public  document 
room  located  at  the  Learning  Resources 
Center,  Thames  Valley  State  Technical 
College.  574  New  London  Turnpike. 
Norwich,  Connecticut  06360. 

Dated  at  Rockville,  Maryland,  this  15th  day 
of  September  1993 

For  the  Nuclear  Regulatory  Commission 
Vernon  L.  Rooney, 

Senior  Project  Manager.  Project  Directorate 
1-4,  Division  of  Reactor  Projects — I/II,  Office 
of  Nuclear  Reactor  Regulation. 
IFR  Doc.  93-23175  Filed  9-21-93;  8  45  am] 

BiUJNG  COOE  TSM-ei-M 


RAILROAD  RETIREMENT  BOARD 

Agency  Forms  Submitted  for  OMB 
Review 

SUMMARY:  In  accordance  with  the 
Paperwork  Reduction  Act  of  1980  (44 
U.S.C.  chapter  35),  the  Railroad 
Retirement  Board  has  submitted  the 
following  proposal(s)  for  the  collection 
of  information  to  the  Office  of 
Management  and  Budget  for  review  and 
approval. 
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Summary  of  Proposal(s) 

(1)  Collection  title:  ApplicatiOD  and 
claim  for  Unemployment  Benefits  and 
Employment  Service. 

(2)  Form(s)  submitted:  UI-1  (ES-1). 
UI-3. 

(3)  OMB  Number.  3220-0022. 

(4)  Expiration  date  of  current  OMB 
clearance:  Three  yean  from  date  of 
OMB  approval. 

(5)  Type  of  request:  Extension  of  the 
expiration  date  of  a  currently  approved 
collection  without  any  change  in  the 
substance  or  in  the  method  of 
collection. 

(6)  Frequency  of  response:  On 
occasion. 

(7)  Respondents:  Individuals  or 
households. 

(8)  Estimated  annual  number  of 
respondents:  29.000. 

(9)  Total  annual  responses:  294,000. 

(10)  Average  time  per  response: 
0882653  hours. 

(11)  Total  annual  reporting  hours: 
25.950. 

(12)  Collection  description:  Under 
Section  2  of  the  Railroad 
.Unemployment  Insurance  Act. 
unemployment  benefits  are  provided  for 
qualified  railroad  workers.  The 
collection  obtains  from  railroad 
employees  who  apply  for  and  claim 
unemployment  benefits,  information 
needed  for  determining  eligibility  for 
and  amount  of  such  benefits. 
AOOmOiAi.  MFORMATION  OR  COMMENTS: 
Copies  of  the  form  and  supporting 
documents  can  be  obtained  from  Dennis 
Eagan.  the  agency  clearance  officer 
(312-751-4693).  Comments  regarding 
the  information  collection  should  be 
addressed  to  Ronald  J.  Hodapp,  Railroad 
Retirement  Board.  844  North  Rush 
Street,  Chicago.  Illinois  60611-2092  and 
the  OMB  reviewer,  Laura  Oliven  (202- 
395-7316).  Office  of  Management  and 
Budget,  room  3002,  New  Executive 
Office  Building.  Washington.  DC  20503. 
Dennia  Eagan, 

Clearance  Officer. 

IFR  Doc.  93-23217  Filed  »-21-93:  8:45  am) 

BOUNQ  COOe  TWS-01-M 


SECURfTIES  AND  EXCHANGE 
COMkUSSION 

Forms  Under  Review  by  Office  of 
Management  and  Budget 

Agency  Clearance  Officer— John  J. 
Lane  (202) 272-3900. 

Upon  written  request  copy  available 
from:  Securities  and  Exchange 
Commission.  Office  of  Filings, 
Information  and  Consumer  Services, 
Washington.  DC  20549. 


Extensions: 
Regulation  D:  File  No.  270-72 
Regulation  F;  File  Na  270-117 
Requirements  as  to  Form  and  Content 
of  Application  Under  the  Trust 
Indenture  Act  of  1939;  File  No. 
270-115 
Form  T-3;  File  No.  270-123 
Form  T-4;  File  No.  270-122 
Form  SR:  File  No.  270-120 
Rule  12dl-3;  File  No.  270-116 
Rule  14f-l;  File  No.  270-127 
Rule  17e-l:  File  No.  270-224 
Form  N-17D-1;  File  No.  270-231 
Notice  is  hereby  given  pursuant  to  the 
Paperwork  Reduction  Act  of  1980  (44 
use.  3501  et  seq),  that  the  Securities 
and  Exchange  Commission 
("Commission  ')  has  submitted  for 
extension  of  OMB  approval  the 
following  rules  and  forms: 

Regulation  D  sets  forth  rules 
governing  the  limited  offer  and  sale  of 
securities  exempt  from  registration 
requirements.  Regulation  D  affects  9.105 
filers  for  a  total  of  145.660  burden 
hours. 

Regulation  F  provides  exemption 
from  registration  requirements  in 
connection  with  assessable  stock  if 
specified  conditions  are  met.  Regulation 
F  affects  seven  filers  for  a  total  of  21 
burden  hours. 

The  requirements  as  to  form  and 
content  the  Trust  Indenture  Act  of  1939 
(Rules  7a-15  through  7a-37)  have  been 
assigned  one  burden  hour  for 
administrative  purposes. 

Forms  T-3  and  T-4  are  applications 
for  qualification  of  indentures  under  the 
Trust  Indenture  Act  of  1939.  Form  T-3 
affects  55  filers  for  a  total  of  2,365 
burden  hours,  while  Form  T-4  affects 
three  filers  for  a  total  of  15  burden 
hours. 

Form  SR  is  used  to  reflect  sales  of 
securities  and  uses  of  proceeds 
therefrom.  Form  SR  affects  2.566  filers 
for  a  total  of  14,113  burden  hours. 

Rule  1 2d  1-3  sets  forth  requirements 
as  to  certification  under  section  12(d)  of 
the  Exchange  Act.  Rule  12dl-3  affects 
688  filers  for  a  total  of  344  burden 
hours. 

Rule  14f-l  requires  disclosure  in  the 
event  of  a  change  in  the  majority  of  a 
company's  directors.  Rule  14f-l  affects 
44  filers  for  a  total  of  792  burden  hours. 
Rule  17e-l  is  designed  to  ensure  that 
brokers  affiliated  with  investment 
companies  receive  no  greater 
compensation  than  would  be  received 
frtjm  the  investment  companies  in  arm's 
length  transactions.  Rule  17e-l  requires 
approximately  ten  hours  of 
recordkeeping  per  investment  company 
annually. 

Form  N-17D-1  is  used  by  small 
business  investment  companies  and 


banks  affiliated  therewith  to  report  any 
loan,  advance  of  credit  to,  or  acquisition 
of  securities  or  property  of  a  small 
business  concern  or  any  agreement  to  do 
any  of  the  foregoing.  The  annual  burden 
of  filling  out  Form  N-17D-1  is 
approximately  five  hours  per  response. 

The  estimated  average  burden  hours 
are  made  solely  for  purposes  of  the 
Paperwork  Reduction  Act  and  not 
derived  from  a  comprehensive  or  even 
a  representative  survey  or  study  of  the 
costs  of  Commission  rules  and  forms. 

General  comments  regarding  the 
estimated  burden  hours  should  be 
directed  to  Gary  Waxman  at  the  address 
below.  Any  comments  concerning  the 
accuracy  of  the  estimated  average 
burden  hours  for  compliance  with 
Commission  rules  and  forms  should  be 
directed  to  John  J.  Lane,  Associate 
Executive  Director,  Securities  and 
Exchange  Commission.  450  Fifth  Street. 
NW..  Washington.  DC  20549  and  Gary 
Waxman,  Clearance  Officer,  Office  of 
Management  and  Budget.  (Paperwork 
Reduction  Project  3235-0076.  3235- 
0094,  3235-0132,  3235-0105,  3235- 
0107. 3235-0124. 3235-0109,  3235- 
0108.  3235-0217.  and  3235-0229).  room 
3208.  New  Executive  Office  Building, 
Washington.  DC  20503. 

Dated:  September  13. 1993. 
Margaret  H.  McFarlaad. 
Deputy  Secretary. 

(FR  Doc.  93-23144  Filed  9-21-93:  8:45  ami 
BIUJNQ  COOE  WIO-OI-H 


(Release  No.  34-32882;  Hie  No.  SR-Amex- 
93-21] 

Setf-Regulatory  Organizations:  Filing 
of  Proposed  Rule  Change  by  the 
American  Stock  Exchange,  Inc. 
Relating  to  Expansion  of  ttie  Amex 
Options  Switching  System 

September  14, 1993. 

Pursuant  to  section  19(b)(1)  of  the 
Securities  Exchange  Act  of  1934 
("Act"}.  15  U.S.C.  78s(b)(l).  notice  is 
hereby  given  that  on  May  20, 1993.  the 
American  Stock  Exchange  ("Amex"  or 
"Exchange")  filed  with  the  Securities 
and  Exchange  Commission 
("Commission")  the  proposed  rule 
change  as  described  in  Items  I.  n.  and 
III  below,  which  Items  have  been 
prepared  by  the  self-regulatory 
organization.  The  Commission  is 
publishing  this  notice  to  solicit 
comments  an.  the  proposed  rule  change 
from  interested  persons. 


Federal  Register  /  Vol.  58.  No.  182  /  Wednesday,  September  22,  1993  /  Notices  49337 


I.  Self-RegulatOTf  Organization's 
Statement  of  the  Terms  of  Substance  of 
the  Propmed  Rule  Oiange 

The  Amex  proposes  to  expand  its 
Amex  Options  Switching  ("AMOS") 
system  to  permit  the  routing  of  up  to  50 
contracts  for  eligible  market  and  limit 
orders. 

The  text  of  the  proposal  is  available 
at  the  Office  of  the  Secretary,  Amex,  and 
at  the  Commission. 

II.  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

In  its  filing  with  the  Commission,  the 
self-regulatory  organization  included 
statements  concerning  the  purpose  of 
and  basis  for  the  proposed  rule  change 
and  discussed  any  comments  it  received 
on  the  proposed  rule  change.  The  text 
of  these  statements  may  be  examined  at 
the  places  specified  in  Item  IV  below. 
The  self-regulatory  organization  has 
prepared  summaries,  set  forth  in 
Sections  (A),  (B),  and  (C)  below,  of  the 
most  significant  aspects  of  such 
statements. 

(A)  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for.  the  Proposed  Rule 
Change 

The  AMOS  system  provides  member 
firms  with  the  means  to  electronically 
transmit  option  orders  up  to  the  volume 
limit  specified  by  the  Amex.  Orders  can 
be  directly  routed  either  to  the  post 
where  an  option  is  traded  for  execution 
and  reporting  by  a  specialist,  or  to 
AUTO-EX.  an  AMOS  subsystem  that 
automatically  executes  orders  against 
prevailing  bids  or  offers  for  designated 
option  series.  Initially,  AMOS  accepted 
orders  for  up  to  5  contracts.  Over  the 
years,  AMOS  order  parameters  have 
been  gradually  increased  in  response  to 
both  operational  needs  of  member  firms 
and  the  Amex's  own  need  to  remain 
competitively  positioned  with  other 
exchanges'  automated  systems.  The  last 
full-scale  increase  approved  by  the 
Commission  expanded  AMOS  eligible 
orders  from  20  to  30  contracts.* 

The  Exchange  is  now  pro]x>sing  to 
increase  AMOS  eligibility  for  market 
and  limit  orders  frtrm  30  to  50  contracts. 
Since  each  options  contract  represents 
100  shares  of  an  underlying  security, 
this  change  to  50  contracts  (the 
equivalent  of  5,000  shares  of  underlying 
stock)  effectively  relates  the  AMOS 
system  to  the  Exchange's  Post  Execution 
Reporting  ("PER")  system  for  equity 


I  Sm  SKuiitiM  Exdui«a  Act  RaleaM  Na  28891 
(Febnury  IS,  IMl)  56  FR  7438  (onkr  approviag 
File  No.  SR-Am«x-.eO-37). 


orders  which  reroutes  up  to  5,000 
shares.  The  Exchange  Mheves  that  this 
change  along  with  varous 
enhancements  to  the  E  xchange's  overall 
systems  will  have  a  fa  'orable  Impact  on 
the  ability  of  both  mer  iber  firms  and 
options  specialists  to  l:aDdle  increases 
in  volume  and  order  fow.  Currently, 
approximately  2.5%  or' ail  orders  routed 
through  the  AMOS  system  have  contract 
sizes  of  20-30  contracts.  Since  the 
capacity  of  the  AMOS  system  is  for  in 
excess  of  what  is  currently  needed,  the 
Exchange  expects  the  increase  in  AMOS 
order  flow  resulting  from  this  expansion 
to  present  no  capacity  problems. 
The  Exchange  beUe\  es  that  the 
proposed  rule  change  s  consistent  with 
section  6(b)  of  the  Act  in  general,  and 
section  6(b)(5)  in  partioultf,  in  that  it  is 
designed  to  remove  irr  pediments  to  and 
perfect  the  mechanlstr  of  a  free  and 
open  market  and  national  market 
system. 

(B)  Self-Regulatory  Organization's 
Statement  on  Burden  on  Competition 

The  Amex  believes  1  bfit  the  proposed 
rule  change  will  not  create  a  burden  on 
competition  given  that  the  use  of  the 
PER  system  is  optlone  ,  and  those  firms 
which  use  PER  can  aclueve  more 
efficient  handling  of  their  respective 
orders.  The  Amex  believes  that  the 
proposed  rule  change  'aHI  also  enhance 
the  Exchange's  compe  itive  status  in 
providing  efficient,  fast  and  accurate 
order-delivery  systems. 

(C)  Self-Regulatory  Organization's 
Statement  on  Commerts  on  the 
Proposed  Rule  Change  Received  From 
Members.  Participants,  or  Others 

Written  comments  en  the  proposed 
rule  change  were  uelttar  solicited  nor 
received. 

m.  Date  of  EfiEectivenf>s8  of  the 
Proposed  Rule  Change  and  Timing  for 
Commission  Action 

Within  35  days  of  the  date  of 
publication  of  this  not.ce  in  the  Federal 
Register  or  within  such  longer  period  (i) 
as  the  Commission  mey  designate  up  to 
90  days  of  such  date  If  it  finds  such 
longer  period  to  be  appropriate  and 
publishes  its  reasons  for  so  finding  or 
(11)  as  to  which  the  sel '-regulatory 
organization  consents  the  Commission 
will: 

(a)  By  order  approve  such  proposed 
rule  change,  or 

(b)  Institute  proceed  Inss  to  determine 
whether  the  proposed  rule  change 
should  be  disapprove* .. 

rV.  Solicitation  of  Corunents 

Interested  persons  are  invited  to 
submit  written  data,  vews  and 


arguments  concerning  the  foregoing. 
Persons  making  written  submissions 
should  file  six  copies  thereof  with  the 
Secretary.  Securities  and  Exchange 
Commission,  450  Fifth  Street.  NW.. 
Washington,  DC  20549.  Copies  of  the 
submission,  ail  subsequent 
amendments,  all  written  statements 
with  respect  to  the  proposed  rule 
change  that  are  filed  with  the 
Commission,  and  all  written 
communications  relating  to  the 
proposed  rule  change  between  the 
Commission  and  any  person,  other  than 
those  that  may  be  withheld  from  the 
public  in  accordance  with  the 
provisions  of  5  U.S.C.  552,  will  be 
available  for  inspection  and  crying  in 
the  Commission's  Public  Reference 
Section,  450  Fifth  Street.  NW.. 
Washington,  DC.  Copies  of  such  filing 
will  also  be  available  for  inspection  and 
copying  at  the  principal  office  of  the 
above-mentioned  seli-reguiatory 
organization.  All  submissions  should 
refer  to  the  file  number  in  the  captlop 
above  and  should  be  submitted  byv^ 
October  13. 1993. 

For  the  Commission,  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority. » 

Margaret  R.  McFariand, 
Deputy  Secretary. 
[FR  Doc.  93-23137  Filed  9-21-93;  8:45  am] 

BIUJNC  CODC  W10-01-M 

[RataM*  Na  34-32907;  File  No.  SR-BSE- 
92-10] 

Self-Regulatory  Organizations;  Boston 
Stock  Exchange,  inc.;  Order  Approving 
Proposed  Rula  Change  and  Notice  of 
Filing  and  Order  Granting  Accelerated 
Approval  to  Amendment  Nos.  1  and  2 
to  Proposed  Rule  Change  Revising  Its 
Floor  Member  Examination 

September  15, 1993. 
I.  Introduction 

On  December  18, 1992,  the  Boston 
Stock  Exchange,  Inc.  ("BSE"  or 
"Exchange")  submitted  to  the  Securities 
and  Exchange  Commission 
("Commission"),  pursuant  to  section 
19(b)(1)  of  the  Securities  Exchange  Act 
of  1934  ("Act") »  and  Rule  19t>-4 
thereunder,^  a  proposed  rule  change  to 
revise  its  Floor  Member  Examination. 
On  August  13, 1993,  the  BSE  submitted 
to  the  Commission  Amendment  No.  1, 
and  on  September  13, 1993,  the 
Exchange  submitted  Amendment  No.  2 
to  the  proposed  rule  change.  These 
amendments  made  certain  technical 


*  17  CFR  200.30-3(a)(12)  (1992). 
)  IS  U.S.C  7a*(bKl)  (1988). 
« 17  CFR  240.19t>-4  (1991). 
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corrections  and  changes  to  the 
examination. 3 

The  proposed  rule  change  was 
pubhshed  for  comment  in  Securities 
Exchange  Act  Release  No.  32052  (March 
26.  1993).  58  FR  17462  (April  2, 1993). 
No  comments  were  received  on  the 
proposal. 

II.  Description  of  the  Proposal 

The  BSE  created  the  Floor  Member 
Examination  as  an  Exchange  regulatory 
initiative  designed  to  codify,  clarify  and 
give  specificity  to  compliance 
obligations  of  Exchange  members  and 
member  organizations.  The  BSE's  Floor 
Member  Examination  is  a  quahBcations 
examination  intended  to  ensure  that  the 
individual  floor  members  have  the 
knowledge,  skills  and  abilities  necessary 
to  carry  out  their  job  responsibilities. 
The  Examination  Specifications  detail 
the  areas  covered  by  the  exam  and  break 
down  the  proportion  of  examination 
questions  culled  from  each  area. 

Independent  floor  brokers  and 
specialists  who  are  employed  by 
member  firms  on  the  trading  floor  must 
take  and  pass  the  examination  before 
the  commencement  of  employment  on 
the  trading  floor  in  order  to  be  in 
compliance  with  the  requirements  of  the 
BSE  Constitution  and  Rules  of  the  Board 
of  Governors.*  Floor  clerks,  with  the 
consent  of  the  Exchange,  however,  have 
three  months  from  commencement  of 
employment  to  pass  the  exam.* 

The  Commission  previously  approved 
the  use  of  the  BSE's  Floor  Member 
Examination  on  a  pilot  basis."  During 
the  temporary'  approval  period,  the 
Commission  reviewed  the  BSE's 
Examination  to  determine  whether  the 
instant  proposed  rule  change  warrants 
permanent  approval.  For  the  reasons  set 
forth  below,  this  order  approves  the  use 


'  See  letter  from  Karpti  A.  Aluise,  Assistant  Vice 
President,  BSE  to  fon,iihan  Katz,  Serretary. 
CoDimission.  dalod  .^lIgu'<t  10,  1993  ("Amendment 
No.  I")  and  letter  from  Vaien  A.  Aluise.  Assistant 
Vice  President.  BSE  to  ionaihan  KaU,  Secretary. 
Conunission.  dated  SttptemtMr  8, 1993 
(■  .Amendment  .No.  2") 

♦  The  BSE  requires  that  independent  floor 
brokers,  specialists  ana  floor  clerks  pass  the 
Exchange's  Flocr  Member  Examination. 
Independent  floor  brokers  and  specialists  must  first 
pass  the  Floor  Broker  Examination  before  acting  in 
their  respective  capacity  See  BSE  Constitution  Art. 
IX,  Sec.  3(d)  and  Rules  of  Board  of  Governors. 
Chapter  XIV.  §  2152(bH2),  Independent  Floor 
Brokers;  Chapter  XV.  §2155.01  Dealer-Specialists. 

•The  BSE's  rules  permit  a  floor  clerk  to  perform 
limited  clerical  duties,  with  the  consent  of  the 
Exchange,  for  thiue  months  without  having  passed 
the  Floor  Memlior  Examination.  See  Chapter  XTV. 
§  2153  (iii).02.  Floor  Clerks. 

•  See  Securities  Exchange  .\cX  Release  Nos.  31736 
(January  15.  1993),  58  FR  6026  (January  25.  1993) 
(File  No.  SR-BSE-93-01)  and  32332  (May  19. 
1993).  58  FR  30076  (May  25. 1993)  [File  No.  SR- 
BSE-93-11). 


of  the  Floor  Member  Examination  on  a 
permanent  basis. 

The  BSE  states  that  the  statutory  basis 
for  the  Floor  Member  Examination  lies 
in  section  6(c)(3)(B)  of  the  Act  in  that  it 
is  the  responsibility  of  the  Exchange  to 
prescribe  standards  of  training, 
experience  and  competence  for  persons 
associated  with  Exchange  members. 

III.  Commission  Findings 

The  Commission  finds  that  the 
proposed  rule  change  is  consistent  with 
the  requirements  of  the  Act  and  the 
rules  and  regulations  thereunder 
applicable  to  a  national  securities 
exchange  and,  in  particular,  the 
requirements  of  section  6  and  15  of  the 
Act, 7  In  particular,  the  Commission 
believes  that  the  proposal  is  consistent 
with  the  section  6(b)(5)*  requirement 
that  the  rules  of  an  exchange  be 
designed  to  promote  just  and  equitable 
principles  of  trade  and  to  protect 
investors  and  the  public  interest.  The 
Commission  believes  that  the  revised 
Floor  Member  Examination  should  help 
to  ensiue  that  only  those  individuals 
with  a  comprehensive  knowledge  of  the 
specific  rules  of  the  Exchange,  as  well 
as  an  understanding  of  the  relevant 
provisions  of  the  Act,  will  be  eligible  to 
act  in  a  variety  of  capacities  on  the  BSE 
floor,  such  as  floor  broker,  floor  clerk  or 
specialist. 

The  Commission  also  believes  that  the 
proposal  is  consistent  with  sections 
6(c)(3)  (A)  and  (B) «  of  the  Act,  which  set 
forth  the  basis  upon  which  a  national 
securities  exchange  may  deny 
membership  to,  or  condition  the 
membership  of,  a  registered  broker  or 
dealer,  or  may  bar  a  natural  person  from 
becoming  a  member  or  associated  with 
a  member,  or  condition  the  membership 
of  a  natural  person  or  ass(x;iation  of  a 
natural  person  v.'iih  a  member  of  an 
exchange  Und.;r  these  sections,  an 
exchange  may  by  rule  prescribe 
appropriate  standards  of  training, 
experience  and  competence  and 
examine  and  vsrify  qualifications  of 
members  a  ad  persons  associated  with 
members  The  Commission  believes  that 
the  BSE  has  tailored  its  exam  toward 
evaluating  a  floor  member's  knowledge 
cf  specihc  Exchange  rules  and  policies 
in  addition  to  certain  requirements 
undar  the  Act.  The  revised  exam  should 
ensure  that  the  ExcJiange  grants 
members  access  to  its  floor  based  on  a 
demonstration  of  training,  experience 
and  competence  as  prescribed  by  the 
rules  of  the  Exchange. 


In  addition,  the  Commission  believes 
that  the  proposed  rule  change  is 
consistent  with  section  15(d)(7)  >o 
which  requires  that  prior  to  effecting 
any  transaction  in,  or  inducing  the 
purchase  or  sale  of,  any  security,  a 
registered  broker  or  dealer  must  meet 
certain  standards  of  operational 
capability,  and  that  such  broker  or 
dealer  (and  all  natural  persons 
associated  with  such  broker  or  dealer) 
must  meet  certain  standards  of  training, 
experience,  competence  and  such  other 
qualifications  as  the  Commission  flnds 
necessary  or  appropriate  in  the  public 
interest  or  for  the  protection  of 
investors.  The  Commission  believes  that 
the  BSE  exam  should  satisfy  the 
requirements  of  section  15(b)(7)  by 
requiring  that  floor  members 
demonstrate  requisite  knowledge, 
training  and  competence  to 
satisfactorily  discharge  their  individual 
duties  on  the  BSE  floor. 

The  Commission  finds  good  cause  for 
approving  proposed  Amendment  Nos.  1 
and  2  to  the  proposed  rule  change  prior 
to  the  thirtieth  day  after  publication  of 
notice  of  filing  thereof.  Both 
Amendment  Nos.  1  and  2  refine  certain 
details  of  the  BSE's  Floor  Member 
Examination  in  a  manner  which  is  both 
thorough  and  fair.  In  general,  the 
amendments  correct  errors  or  clarify  the 
language  of  specific  questions.  The 
overall  structure  of  the  examination 
would,  in  essence,  go  unchanged.  In 
addition,  tlie  BSE's  proposed  rule 
change  relating  to  the  Floor  Member 
Examination  was  published  in  the 
Federal  Register  for  the  full  statutory 
period  and  no  comments  were 
received." 

Interested  persons  are  invited  to 
submit  written  data,  views  and 
arguments  concerning  Amendment  Nos. 
1  and  2.  Persons  making  written 
submissions  should  file  six  copies 
thereof  with  the  Secretary,  Securities 
and  Exchange  Commission,  450  Fifth 
Street.  NVv'.,  Washington,  DC  20549. 
Copies  of  the  submission,  all  subsequent 
amendments,  all  written  statements 
with  respect  to  the  proposed  rule 
change  that  are  filed  with  the 
Commission,  and  all  written 
communications  relating  to  the 
proposed  rule  change  between  the 
Commission  and  any  person,  other  than 
tliose  that  mey  be  withheld  from  the 
public  in  accordance  with  the 
provisions  of  5  U.S.C.  552,  will  be 
available  for  inspection  and  copying  in 
the  Commission's  Public  Reference 


'  15  use  78f  and  78o  (1989). 

•15U.S.C.  78fa))(5). 

•15  U.S.C  78{lcH3)  (A).  (B)  (1989). 


"15  U.S.C.  780(b)(7)  (1989). 

>  >  See  Securitie*  Exchange  Act  Release  No.  32052 
(March  26, 1993).  58  FR  17462  (April  2, 1993)  (File 
No.  SR-BSE-92-10). 
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Section,  450  Fifth  Street,  NW., 
Washington,  DC  20549.  Copies  of  such 
filing  will  also  be  available  for 
inspection  and  copying  at  the  principal 
office  of  the  BSE.  All  submissions 
should  refer  to  SR-BSE-92-10  and 
should  be  submitted  by  October  13, 
1993. 

rv.  Conclusion 

For  the  reasons  set  forth  above,  the 
Commission  finds  that  the  proposed 

rule  change  is  consistent  with  the 
requirements  of  the  Act  and  the  rules 
and  regulations  thereunder  applicable  to 
a  national  securities  exchange. )>  In 
particular,  the  Commission  believes  that 
the  proposal  is  consistent  with  section 
6(b)(5).  6(c)(3)  (A),  (B),  and  15(b)(7)  of 
the  Act. 

It  is  therefore  ordered,  Pursuant  to 
section  19(b)(2)  of  the  Act,"  that  the 
proposed  rule  change  (SR-BSE-g2-10) 
is  approved. 

For  the  Commission,  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority.'* 

Margaret  H.  McFarland, 
Deputy  Secretary. 
IFR  Doc.  93-23143  Filed  9-21-93;  8:45  ami 

BtLUNQ  COOe  W10-01-M 


[Release  Na  34-32904;  FHe  No.  SiV-CBOE- 
91-43] 

Self-Regulatory  Organizationa;  HIing 
and  Order  Granting  Accelerated 
Approval  of  a  Propoaad  Rule  Change 
by  the  Chicago  Board  Optlona 
Exchange,  Inc.,  Relating  to  an 
Extension  of  the  Pilot  Program  for 
Position  Umit  Exemptiona  for  Hedged 
Equity  Option  Positions 

September  14, 1993. 

Pursuant  to  section  19(b)(1)  of  the 
Securities  Exchange  Act  of  1934 
("Act"),  15  U.S.C  78s(b)(l),  notice  is 
hereby  given  that  on  November  12, 
1991,  the  Chicago  Board  Options 
Exchange,  hic.  ("CBOE  or  Exchange") 
filed  with  the  Securities  and  Exchange 
Commission  ("Commission")  the 
proposed  rule  change  as  described  in 
Items  I  and  II  below,  which  Hems  have 
been  prepered  by  the  self-regulatory 
organization.  The  Commission  is 
pubUshing  this  notice  to  solicit 
comments  on  the  proposed  rule  disnge 
from  interested  persons. 


I.  Self-Regulatory  Organization's 
Statement  of  the  Terms  of  Substance  of 
the  Proposed  Rule  Change 

The  CBOE  proposes  to  extend  until 
November  17, 1993,  its  pilot  program  for 
position  hmit  exempt' ons  for  hedged 
equity  option  positions  ("Equity  Hedge 
Exemption").'  The  Exchange  also 
proposes  to  add  secur:*J&s  convertible 
into  the  underlying  stocks  to  be  a  basis 
for  the  Equity  Hedge  Exemption.' 

The  text  of  the  proposed  rule  change 
is  available  at  the  Of^oe  of  the 
Secretary,  CBOE,  and  at  the 
Commission. 

n.  Self-ReguIatory  Organization's 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for,  the  Proposed  Rule 

Change 

In  its  filing  with  the  Commission,  the 
self-regulatory  organization  included 
statements  concerning  the  purpose  of, 
and  statutory  basis  for,  the  proposed 
rule  change  and  discussed  any 
comments  it  receivec  on  the  proposed 
rule  change.  The  text  of  these  statements 
may  be  examined  at  the  places  specified 
in  Item  IV  below.  The  self-regulatory 
organizati(Hi  has  prepared  summaries, 
set  forth  in  sections  (A),  (B),  and  (C) 
below,  of  the  most  significant  aspects  of 
such  statemmts. 


<*19U.&C7S(1SM). 
>M9U.SjC7Is(M2)(194«. 

t«  17  cnt  asaso-awiu)  Omi). 


>  The  Commissioa  approved  the  CBC^s  curreBt 
hedged  position  limit  axairptiGa  pilot  program  lor 
equity  options  on  a  two-yev  pUot  batij  on  May  24, 
19S8.  See  Securities  Excha.-ige  Act  Release  No. 
25738  (May  24.  19S6).  S3  FR  2C201  Oune  2, 1988) 
("Pilot  Approval  Order").  In  addition,  the 
Commission  extended  the  pilot  for  a  six-month 
period  through  November  :7,  1990.  See  Securities 
Exchange  Act  release  No.  28066  (  May  29, 1990). 
55  FR  23328  ("Pilot  Exteofion  Order"). 

'  See  Securities  Exchai^s  Act  Release  Nos.  32174 
(April  20. 1993),  58  FR  25687  (order  approving  File 
No.  SR-PHLX-92-22.  relating  to  an  extension  of  the 
pilot  program  for  position  !imit  exemptions  for 
hedged  equity  options  and  an  expansion  of  the  pilot 
program  to  allow  convartikJe  securities  to  sanre  M 
the  basis  for  the  under)yin<;  equity  hedge  position): 
29436  (July  12,  1991),  56  FR  33317  (order  approving 
File  No.  SR-NYSE-ei-19,  relating  to  an  extension 
of  pilot  programs  for  posibon  l.mit  exemptions  for 
hedged  equity  option  and  ndex  option  positions 
and  expansion  of  the  pilot  program  to  allow  the 
underlying  hedged  portfol  o  to  include  securities 
that  are  readily  convertible  into  common  stock); 
27326  (October  2. 1989).  54  FR  42121  (order 
approving  File  No.  SR-AB>as-69-20,  axtandins  mud 
expanding  the  exchange's  nder  badge  exempUoa 
pilot  prograM  to  iadude  coovartibU  instruaaaals  in 
the  "aquivaleat"  poetlions  that  «ey  be  eligibie  to 
larve  as  the  bMis  ior  dM  m«Myiii(«UMpliaB): 
aad  27322  (Septanber  2S,  19SS).  »4  FK  41SSS 
(order  approving  File  No.  CBOS-SS-SS.  wtomHeg 
and  aacpeiMiins  the  Exdiansa's  indai  Itodlp 
•Mnption  pnyaii  to  iBciade  Ib  qualified  MDck 
portfoUea  aacnriliaa  oeavertifala  into  atock  Mid.  for 
conwliblel 


A.  Self-Regulatory  Organization 's 
Statement  of  the  Purpose  of.  and 
Statutory  Basis  for,  the  Proposed  Rule. 
Change 

On  May  24. 1988.  the  Commission 
approved  on  a  pilot  basis  the  CBOE's 
proposal  to  amend  the  Exchange's 
position  limit  rules.'  Position  limits  for 
equity  positions  are  determined  in 
accordance  with  a  three-tiered  system 
based  on  the  number  of  shares  of  the 
underlying  security  outstanding  and  the 
underlying  security's  trading  volume.* 

The  CBOE's  pilot  program  provides 
for  exemptions  from  applicable  equity 
option  position  limits  for  accounts 
which  have  established  one  of  the  four 
commonly  used  hedged  positions  on  a 
limited  one-for-one  basis,  i.e.,  long  stock 
and  short  call,  long  stock  and  long  put, 
short  stock  and  long  call,  and  short 
stock  and  short  put.  However,  the 
maximum  position  that  may  be 
estabUshed  pursuant  to  the  exemption 
may  not  exceed  twice  the  present 
position  limit.  The  exemption  also 
provides  that  exercise  limits  still 
correspond  to  position  limits,  such  that 
investors  are  allowed  to  exercise,  during 
any  five  consecutive  business  days,  the 
number  of  option  contracts  set  forth  as 
the  position  Umit,  as  well  as  those 
contracts  purchased  pursuant  to  the 
position  limit  exemption. > 

In  addition,  the  Exchange  proposes  to 
add  "securities  convertible  into  such 
stock"  to  the  securities  eligible  to  serve 
as  the  underlying  basis  for  the  Equity 
Hedge  Exemption.  The  CBOE  believes 
that  such  convertible  securities  are  an 
appropriate  hedge  against  equity 
options  because  they  have  the  same 
economic  interest,  i.e.,  the  price  of  the 
convertible  security  moves  with  the 
stock  and  such  security  represents  the 
right  to  receive  the  same  security  as  that 
underlying  the  corresponding  options  at 
some  future  date.« 

The  Exchange  beUeves  that  the  Equity 
Hedge  Exemption  provides  greater 
depth  and  liquidity  to  the  equity  option 
markets  and  affords  investors  the 
opportunity  to  effectively  hedge  their 
stock  portfolios  without  increasing  the 
possibility  of  manipulation  in  the 
options  or  underlying  stock  market.  The 
Exchange  states  that  it  has  not 
experienced  any  significant  problems 
with  the  operation  of  the  pilot  and  Mrill 
continue  to  monitor  the  effects  of  the 


>  See  Pilot  Approval  Order.  «a|Ma  noto  1, 
«  See  CBOSRiiU  4.11. 

*  Sea  CBOE  Into  4.12. 

•  In  ISSS.  dto  CoanaisakMa  aollMrtaad  dM  Me  of 
convertible  aaceeiiiaa  for  pyrpoaet  of  the 
Eichansa'a  taidaK  hedge  eiempUwi  pilot  program. 
See  SacMrtltoi  fttdwge  Act  lUieeee  Na  27322 
(SeplMibar  3S.  tSSS),  5«  FR  41MS. 
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Equity  Hedge  Exemption  pilot  program 
on  the  market  to  ensure  that  problems 
do  not  arise  due  to  increased  position 
and  exercise  Umits  authorized  by  the 
exemption.  Accordingly,  the  Exchange 
believes  the  proposed  rule  change  is 
consistent  with  section  6(b)  of  the  Act. 
in  general,  and  section  6(b](5],  in 
particular,  in  that  it  is  designed  to 
prevent  fraudulent  and  manipulative 
acts  and  practices  and  to  protect 
investors  and  the  public  interest 

B.  Self-Regulatory  Organization 's 
Statement  on  Burden  on  Competition 

The  CBOE  does  not  believe  that  the 
proposed  rule  change  will  impose  any 
inappropriate  burden  on  competition. 

C.  Self-Regulatory  Organization 's 
Statement  on  Comments  on  the 
Proposed  Rule  Change  Received  From 
Members,  Participants,  or  Others 

No  written  comments  were  solicited 
or  received  with  respect  to  the  proposed 
rule  change. 

III.  Date  of  Effectiveness  of  the 
Proposed  Rule  Change  and  Timing  for 
Commission  Action 

The  Exchange  requests  that  the 
proposed  rule  change  be  given 
accelerated  effectiveness  pursuant  to 
section  19(b)(2)  of  the  Act.  The 
Commission  finds  that  the  proposed 
rule  change  is  consistent  with  the 
requirements  of  the  Act  and  the  rules 
and  regulations  thereimder  applicable  to 
a  national  securities  exchange,  and,  in 
particular,  the  requirements  of  section 
6(b)(5)  thereunder.'  Specifically,  the 
Commission  concludes,  as  it  did  when 
approving  the  commencement  and  first 
extension  of  the  pilot,  as  well  as  similar 
programs  by  the  other  options 
exchanges,8  that  the  CBOE  proposal  to 
provide  for  increased  position  and 
exercise  limits  for  equity  options  in 
circumstances  where  those  excess 
positions  are  fully  hedged  with 
offsettting  stock  positions  will  provide 
greater  depth  and  liquidity  to  the  market 
and  allow  investors  to  hedge  their  stock 
portfolios  more  effectively,  without 
significantly  increasing  concerns 
regarding  intermarket  manipulations  or 
disruptions  of  either  the  options 
markets  or  the  underlying  stock  market. 

In  addition,  with  respect  to  the 
Exchange's  proposal  to  expand  the  types 
of  securities  eUgible  to  serve  as  the  basis 


for  the  underlying  hedged  position  to 
include  convertible  seciuities,  the 
Commission  believes  such  expansion  is 
consistent  with  the  Act  because  it  will 
allow  investors  to  use  instruments  that 
are  economically  eouivalent  to  stocks 
more  efficiently  and  effectively  for 
purposes  of  hedging  their  equity  options 
positions."  Specifically,  because  the 
value  of  a  convertible  security  likely 
will  fluctuate  in  tandem  with  the  value 
of  the  security  that  it  is  convertible  into, 
the  Commission  believes  investors  with 
positions  in  convertible  securities 
should  be  able  to  hedge  their  positions 
in  equity  options  with  convertibles  to 
the  same  extent  that  investors  with  long 
or  short  positions  in  the  underlying 
securities  can.  Moreover,  as  wiUi  the 
original  pilot  program,  the  Commission 
believes  the  expansion  of  the  pilot 
program  to  include  convertible 
securities  likely  will  enhance  the  depth 
and  liquidity  in  the  Exchange's  options 
markets.  In  addition,  because  the  pilot 
program  still  requires  the  positions  in 
the  convertible  securities  and  the 
corresponding  options  to  be  fully 
hedged,  the  Commission  believes  the 
expansion  will  not  significantly  increase 
concerns  regarding  intermarket 
manipulation  or  disruption  of  either  the 
options  markets  or  the  underlying  stock 
market.  Lastly,  the  Commission  notes 
that  the  Exchange's  pilot  program  for 
position  limit  exemptions  for  hedged 
positions  involving  broad-based  stock 
index  options  already  has  been 
expanded  to  include  convertible 
securities.  10 

The  Commission  also  notes  that 
before  the  pilot  program  can  be 
approved  on  a  permanent  basis  the 
CBOE  must  provide  the  Commission 
with  a  report  on  the  operation  of  the 
pilot.Ji  Specifically,  the  CBOE  must 
provide  the  Commission  with  details 
on:  (1)  The  frequency  with  which  the 


'  15  use  78fl8)(5)  (1982). 

*The  CommiHion  has  approved  •imilar  Equity 
Hedge  Exemption  pilot  programj  by  the  American 
Stodt  Exchange.  Inc.  ("AMEX"),  New  York  Stock 
Excliange.  Inc.  ("NYSr"),  and  the  Philadelphia 
Stock  Exchange.  Inc.  ("PHLX").  See  SecuriUee 
Exchange  Act  Relaaie  No*.  25738  (May  24. 19M), 
53  FR  20201;  29436  (July  12,  1991).  56  FR  33317; 
and  25811  (June  20, 1968).  S3  FR  23821. 


•The  Commisiion  expects  the  Exchange  to 
determine  on  a  case-by-case  basis  whether  an 
instrument  that  is  being  used  as  the  basis  for  the 
underlying  hedged  position  is  readily  and 
immediately  convertible  into  the  security 
underlying  the  corresponding  option  position.  In 
this  regard,  the  Commission  specifically  finds  that 
an  instrument  which  will  become  convertible  into 
a  security  at  a  future  date,  but  which  is  not 
presently  convertible.  Is  not  a  "convertible" 
security  for  purpose*  of  the  Equity  Hedge 
Exemption  pilot  program  until  the  date  It  becomes 
convertible.  Of  course,  if  the  convertible  security 
used  to  hedge  an  options  position  was  called  for 
redemption  by  the  issuer,  the  security  would  have 
to  be  converted  into  the  underlying  security 
immediately  or  the  corresponding  option*  position 
reduced  accordingly. 

>oSee*upra  notes. 

>  >  The  Commission  also  expects  the  CBOE  to 
monitor  the  pilot  a*  outlined  below  and  to  inform 
the  Commission  of  the  results  of  any  suBteillance 
inveitigatioD*  undertaken  for  appaiwt  violations  of 
the  provision*  of  the  hedge  exemptldirrule. 


exemptions  have  been  used;  (2)  the 
types  of  investors  using  the  exemptions: 
(3)  the  size  of  the  positions  established 
pursuant  to  the  pilot  program;  (4)  what 
types  of  convertible  securities  are  being 
used  to  hedge  positions  and  how 
frequently  convertible  securities  have 
been  used  to  hedge;  (5)  whether  the 
Exchange  has  received  any  complaints 
on  the  operation  of  the  pilot  program; 
(6)  whether  the  Exchange  has  taken  any 
disciplinary  action  against,  or 
commenced  any  investigations, 
examinations,  or  inquiries  concerning, 
any  of  its  members  of  any  violation  of 
any  term  or  condition  of  the  pilot 
program;  (7)  the  market  impact,  if  any, 
of  the  pilot  program;  and  (8)  how  the 
Exchange  has  implemented  surveillance 
procedures  to  ensure  compliance  with 
the  terms  and  conditions  of  the  pilot 
program. 

The  Commission  finds  good  cause  for 
approving  the  proposed  extensian  and 
expansion  of  the  pilot  program  prior  to 
the  thirtieth  day  after  the  date  of 
publication  of  notice  of  filing  thereof  in 
the  Federal  Register  so  that  the  pilot 
program  may  continue.  As  noted  above, 
the  hedge  exemption  pilot  programs  of 
the  other  options  exchanges  have  been 
expanded  to  include  convertible 
securities.  12  In  addition,  because  there 
have  been  no  adverse  comments 
concerning  the  pilot  program  since  its 
implementation  and  because  of  the 
importance  of  maintaining  the  quality 
and  efficiency  of  the  CBOE's  markets, 
the  Commission  believes  good  cause 
exists  to  approve  the  extension  and 
expansion  of  the  pilot  program  on  an 
accelerated  basis,  i^ 

rv.  Solicitation  of  Comments 

Interested  persons  are  invited  to 
submit  written  data,  views  and 
arguments  concerning  the  foregoing. 
Persons  making  written  submissions 
should  file  six  copies  thereof  with  the 
Secretary,  Securities  and  Exchange 
Commission,  450  Fifth  Street.  NW.. 
Washington.  DC  20549.  Copies  of  the 
submission,  all  subsequent 
amendments,  all  written  statements 
with  respect  to  the  proposed  rule 


"See  supra  note  2. 

13  The  CBOE  filed  an  Amendment  No.  1  on  April 
19, 1993  requesting  that  the  Cotnmission  withdraw 
from  the  proposal  that  pari  of  the  filing  which 
prop>osed  to  include  convertible  securities  among 
the  securities  eligible  to  serve  as  the  basis  for  the 
equity  hedge  exemption.  See  letter  from  Charles  J. 
Henry,  President  and  Chief  Operating  Officer, 
CBOE.  to  Sharon  Lawson.  Assistant  Director, 
Division  of  Market  Regulation,  SEC,  dated  April  19, 
1993.  After  conversations  with  Commission  slafi, 
however,  the  CBOE  withdrew  Amendment  No.  1 
from  consideration.  See  letter  from  Michael  L 
Meyer.  Schiff.  Hardin  *  Waite.  to  Richard  Zack. 
Branch  Chief.  Options  Regulation,  Division  of 
Ktarket  Regulation.  SEC,  dated  May  25, 1993. 
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change  that  are  filed  with  the 
Ccmmission,  and  all  written 
communications  relating  to  the 
proposed  rule  change  between  the 
Commission  and  any  person,  other  than 
those  that  may  be  withheld  from  the 
public  in  accordance  with  the 
provisions  of  5  U.S.C.  552,  will  be 
available  for  inspection  and  copying  in 
the  Commission's  Public  Reference 
Section.  450  Fifth  Street,  NW., 
Washington,  DC.  Copies  of  such  filing 
will  also  be  available  for  inspection  and 
copying  at  the  principal  office  of  the 
CBOE.  All  submissions  should  refer  to 
the  File  No.  SR-CBOE-91-43  and 
should  be  submitted  by  October  13, 
1993. 

It  is  therefore  ordered,  Pursuant  to 
section  19[b)(2)  of  the  Act,**  that  the 
proposed  rule  change  (SR-CBOE-91- 
43)  is  approved,  thereby  extending  the 
Equity  Hedge  Exemption  pilot  program 
\mtil  November  17, 1993. 

For  the  Commission,  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority. >» 

Margaret  H.  McFarland, 
Deputy  Secretary. 

[PR  Doc.  93-23139  Filed  9-21-93;  8:45  am) 
BiLUNa  cooe  wiimi-m 


[Rel«M«  Na  34-32888;  File  No.  SR-CHX- 
93-17] 

Self-Regulatory  Organizations; 
Proposed  Rule  Changs  by  ths  Chicago 
Stock  Exchange,  Inc.  Relating  to 
Amendments  to  its  Rules  Relating  to 
Termination  of  Registration  of 
Specialists,  Odd-Lot  Dealers,  and 

Market  Makers 

t 

September  14, 1993. 

Pursuant  to  section  19(b)(1)  of  the 
Securities  Exchange  Act  of  1934 
("Act"),  15  U.S.C.  78s(b)(l),  notice  is 
hereby  given  that  on  July  28, 1993,  as 
subsequently  amended  on  August  19, 
1993,  the  Chicago  Stock  Exchange,  Inc. 
("CHX"  or  "Exchange")  filed  with  the 
Securities  and  Exchange  Commission 
("Commission")  the  proposed  rule 
change  as  described  in  Items  I,  II  and  m 
below,  which  Items  have  been  prepared 
by  the  self-regulatory  organization.!  The 
Commission  is  publishing  this  notice  to 
solicit  comments  on  the  proposed  rule 
change  from  interested  persons. 


M 15  U.S.C  78«(b)(2)  (19*2). 

>■  17  CFR  200.30-3(aKl2)  (1M2). 

1  Sm  latttr  David  T.  Ruiaof,  Attorney,  Foley  k 
Lardner,  to  Chaiyl  Dunfee,  Attorney,  DlvUion  of 
Market  Regulation,  Commiulon,  dated  August  18. 
1993.  AoMndment  No.  1  made  eeftain  clarifying 
changee  to  the  ^posaL 


I.  Self-Regnlatory  Organization's 
Statement  of  the  Terma  of  Substance  of 
the  Proposed  Rule  Change 

The  Exchange  p-oposes  to  amend  the 
termination  of  reg;  stration  provisions 
for  specialists,  odd-lot  dealers  and 
market-makers. 

n.  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

In  its  filing  with  the  Commission,  the 
self-regulatory  organization  included 
statements  concerning  the  piupose  of, 
and  basis  for,  the  proposed  rule  change 
and  discussed  any  comments  it  received 
on  the  proposed  rile  change.  The  text 
of  these  statements  may  be  examined  at 
the  places  specified  in  Item  IV  below. 
The  self-regulator/  organizatirai  has 
prepared  summaries,  set  forth  in 
sections  A,  B,  and  C  below,  of  the  most 
significant  aspects  of  such  statements. 

A.  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

The  purpose  of  the  proposed  rule 
change  is  to  amend  the  termination  of 
registration  provisions  for  specialists, 
odd-lot  dealers,  and  market  makers. 
Currently,  the  registrttion  of  specialists 
and  odd-lot  dealers  can  be  suspended 
by  a  single  member  of  the  Floor 
Procedure  Committee,  as  well  as  the 
president,  when  i  t  appears  that  such 
member  is  violating  Exchange  Rules,  the 
federal  securities  laws,  or  is  conducting 
business  in  an  ur  ethical  manner.  In  this 
regard,  the  proposed  rule  amends  these 
provisions  so  tha"  only  the  president  of 
the  Exchange,  and  not  a  single  member 
of  the  Floor  Procedure  Committee,  has 
the  authority  to  suspend  such 
registration.  The  Exchange  beUeves  that 
this  type  of  authority  is  appropriately 
exercised  by  the  President. 

In  addition  to  the  changes  relating  to 
speciaUsts  and  odd-lat  dealers,  the 
proposed  rules  amend  the  termination 
provisions  relating  to  market  makers. 
Hiese  amendments  con'orm  the  market 
maker  suspensio  i  and  termination 
provisions  to  those  of  the  spedahst  and 
odd-lot  dealers.  Currently,  there  is  no 
authority  to  summarily  suspend  a 
market  maker's  registration. 

The  proposed  rule  change  is 
consistent  with  section  6(b)(5)  of  the  Act 
in  that  it  is  designed  to  promote  )ust  and 
equitable  principles  of  trade  and  to 
protect  investors  and  the  public  interest, 
and  it  is  not  desi  ;ned  to  permit  unkir 
discrimination  b  itween  customers, 
issuers,  brok«s  or  dealers. 


B.  Self -Regulatory  Organization's 
Statement  on  Burden  on  Competition 

The  Exchange  beUeves  that  no  burden 
will  be  placed  on  competition  as  a  result 
of  the  proposed  rule  change. 

C.  Self-Regulatory  Organization's 
Statement  on  Comments  on  the 
Proposed  Rule  Change  Received  From 
Members,  Participants  or  Others 

No  comments  were  received. 

m.  Date  of  Effectiveness  of  the 
Proposed  Rule  Change  and  Timing  for 
Commission  Action 

Within  35  days  of  the  date  of 
publication  of  this  notice  in  the  Federal 
Register  or  within  such  longer  period  (i) 
as  the  Commission  may  designate  up  to 
90  days  of  such  date  if  it  finds  such 
longer  period  to  be  appropriate  and 
pubUshes  its  reasons  for  so  finding,  or 
(ii)  as  to  which  the  self-regulatory 
organization  consents,  the  Commission 
will: 

(A)  By  order  approve  such  rule 
change,  or 

(B)  Institute  proceedings  to  determine 
whether  the  proposed  rule  change 
should  be  disapproved. 

IV.  Solicitation  of  Comments 

Interested  persons  are  invited  to 
submit  written  data,  views  and 
arguments  concerning  the  foregoing. 
Persons  making  written  submissions 
should  file  six  copies  thereof  with  the 
Secretary,  Securities  and  Exchange 
Commission.  450  Fifth  Street.  NW., 
Washington,  DC  20549.  Copies  of  the 
submission,  all  subsequent 
amendments,  all  written  statements 
with  respect  to  the  proposed  rule 
change  that  are  filed  with  the 
Commission,  and  all  written 
communications  relating  to  the 
proposed  rule  change  between  the 
Commission  and  any  person,  other  than 
those  that  may  be  withheld  from  the 
public  in  accordance  with  the 
provisions  of  5  U.S.C.  552,  will  be 
available  for  inspection  and  copying  at 
the  Commission's  Public  Reference 
Section,  450  Fifth  Street.  NW.. 
Washington,  DC  20549.  Copies  of  such 
filing  will  also  be  available  for 
inspection  and  copying  at  the  principal 
office  of  the  CHX.  All  submissions 
should  refer  to  File  No.  SR-CHX-93-17 
and  should  be  submitted  by  October  13, 
1993. 

For  the  Commission,  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority. 

Margaret  H.  McFarland, 
Deputy  Secretary. 

|FR  Doc  93-23142  Piled  0-21-93;  8:45  am] 
BSAMa  COM  Mia-01-M 
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[ReiMM  No.  34-32879;  File  No.  SR-C80E- 
93-22] 

Self-Regulatory  Organizations;  Rling 
and  Order  Granting  Accelerated 
Approval  of  Proposed  Rule  Ctiange  by 
the  Chicago  Board  Options  Exchange,! 
Inc..  Relating  to  System  Modifications 
to  the  Retail  Automated  Execution 
System 

September  14, 1993. 

Pursuant  to  section  19(b)(1)  of  the 
Securitiets  Exchange  Act  of  1934 
("Act").  15  U.S.C.  78s(b)(l).  notice  is 
hereby  given  that  the  Chicago  Board 
Options  Exchange,  Inc.  ("CBOE"  or 
"Exchange"),  on  May  11. 1993.  filed 
with  the  Securities  and  Exchange 
Commission  ("Commission")  a 
proposed  rule  change.  The  proposed 
rule  change,  as  amended"  on  June  14, 
1993.1  is  described  in  Items  I  and  II 
below,  which  Items  have  been  prepared 
by  the  self-regulatory  organization.  The 
Commission  is  publishing  this  notice  to 
solicit  comments  on  the  proposed  rule 
change  from  interested  persons. 

I.  Self-Regulatory  Organization's 
Statement  of  the  Terms  of  Substance  of 
the  Proposed  Rule  Change 

The  CBOE  proposes  to  add 
Interpretation  .02  to  CBOE  Rule  6.8 
relating  to  the  operation  of  its  Retail 
Automated  Execution  System  ("RAES") 
in  equity  options.' 

The  text  of  the  proposed  rule  change 
is  as  follows  (italicizing  indicates 
additions): 

Orders  to  buy  or  sell  equity  options 
that  are  multiply  traded  in  one  or  more 
markets  in  addition  to  the  Exchange  will 
not  be  automatically  executed  on  RAES 
at  prices  inferior  to  the  current  best  bid 
or  offer  in  any  other  market,  as  such 
best  bids  or  offers  are  identified  in 
RAES.  Any  such  orders  will  be  rerouted 
to  the  DPM  or  OBOfor  that  class  of 
options  for  non-automated  handling. 
The  DPM  or  OBO  will  report  the 


>  S«e  lettar  from  Miduel  L  Msyer.  Schiff.  Hardin 
*  Waile,  to  Sharon  M.  Lawson.  Auittant  Director. 
DivisioQ  of  Market  Regulation.  Commission,  dated 
June  10. 1993  ("Amendment  No.  1").  Amendment 
No.  1  to  the  proposed  rule  change  provides  that  the 
rule  change  wiU  not  become  effective  until  the 
CBOE's  Equity  Floor  Procedure  Committee 
determines  that  similar  procedures  are  or  will  be 
concurrently  in  effect  in  other  markets  that 
multiply-trade  equity  options  that  are  listed  on  the 
CBOE. 

'  This  proposed  rule  change  was  originally  filed 
pursuant  to  Rule  19b-4  under  the  Act  in  File  No. 
SR-CBOE-92-40.  See  Securitiee  Exchange  Act 
ReleMa  No.  31827  (Febnury  5.  1993),  M  FR  9002 
(February  18. 1993)  (notice  of  proposed  nila 
change).  The  portion  of  the  ptopoaed  rule  rK.nga 
contained  in  the  current  filing  was  withdrawn  from 
SR-CBOE-g2-40  by  amandment  Sm  ABeodsnt 
No.  1  to  SB-CB0E-e2-«a  Sa-CBOB-t2-M.  ■ 
amended.  U  still  pending  before  the  Commission. 


execution  or  non-execution  of  such 
orders  to  the  firm  that  originally 
forwarded  the  order  to  RAES.  The 
procedures  described  in  this 
Interpretation  .02  shall  not  apply  in 
ci'rcumstances  where  a  "fast  market"  in 
the  equity  options  that  are  the  subject  of 
the  orders  in  question  has  been  declared 
on  the  Exchange  or  where  comparable 
conditions  exist  in  the  other  market 
such  that  firm  quote  requirements  do 
not  apply.  This  Interpretation  .02  will 
become  effective  upon  a  determination 
by  the  Equity  Floor  Procedure 
Committee  that  similar  procedures  are 
or  will  be  concurrently  in  effect  in  other 
markets  that  multiply  trade  equity 
options  traded  on  the  Exchange. 

II.  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

In  its  filing  with  the  Commission,  the 
self-regulatory  organization  included 
statements  concerning  the  purpose  of 
and  basis  for  the  proposed  rule  change 
and  discussed  any  comments  it  received 
on  the  proposed  rule  change.  The  text 
of  these  statements  may  be  examined  at 
the  places  specified  in  Item  IV  below. 
The  self-regulatory  organization  has 
prepared  summaries,  set  forth  in 
Sections  (A).  (B).  and  (C)  below,  of  the 
most  significant  aspects  of  such 
statements. 

(A)  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

The  purpose  of  the  proposed  rule 
change  is  to  revise  the  description  of  the 
operation  of  RAES  to  reflect  proposed 
system  changes  which,  when 
implemented,  will  reroute  RAES  orders 
in  multiply-traded  equity  options  and 
prevent  their  automatic  execution  at 
prices  inferior  to  prices  quoted  in  other 
markets  ("trade-throughs").'  The 
proposed  rule  change  provides  that 
when  a  potential  trade-through  in  RAES 
is  identified,  the  order  in  question, 
instead  of  being  automatically  executed, 
will  be  rerouted  to  the  Designated 
Primary  Market-Maker  or  Order  Book 
Official  for  that  class  of  options  for  non- 
automated  processing. 

The  CBOE  states,  however,  that  this 
procedure  will  not  apply  when  "fast 
market"  conditions  in  the  equity 
options  that  are  the  subject  of  the  RAES 
orders  exist  either  on  the  CBOE  or  in  the 
other  market.  The  CBOE  believes  that 
when  the  CBOE  is  in  a  fast  market 


*The  CBOB  statM  that  propoeed  Interpretatton 
.02  ia  in  tw  pn— ■  to  •  laOir  Bom  Qialfmaa  Bra*daa 

to  Alflflf  B.  CteSM^  Q^RIMII  ^itf  pktg/ 

Executive  Officer.  CBOE.  dated  |uim  30. 1992. 


condition,  the  rerouting  of  a  large 
number  of  additional  orders,  otherwise 
executable  in  RAES.  to  the  trading 
crowd  could  well  disrupt  an  already 
abnormal  trading  situation.  Further,  the 
CBOE  believes  that  when  the  other 
market  is  in  a  fast  market  condition,  its 
bids  and  offers  are  by  definition  not 
firm,  and  therefore  would  not  provide  a 
reliable  basis  for  redirecting  orders 
otherwise  executable  in  RAES. 

This  rule  change  is  being  proposed  in 
conjunction  with  the  implementation  of 
systems  modifications  to  RAES  that  will 
enable  it  to  monitor  quotations  for 
multiply-traded  equity  options  in  other 
markets,  and  reroute  orders  as  described 
in  the  event  of  a  potential  trade-through. 
Although  the  systems  modifications 
necessary  to  implement  the  proposed 
rule  change  are  largely  completed,  the 
CBOE  does  not  intend  to  put 
Interpretation  .02  to  Rule  6.8  into  effect 
unless  and  until  comparable  anti-trade- 
through  systems  and  procedures  with 
respect  to  the  automatic  execution 
facilities  on  other  options  exchanges  are 
put  into  effect.*  The  CBOE  states  that 
Chairman  Breeden's  request  was 
directed  to  all  options  exchanges  with 
the  expectation  that  all  exchanges 
would  act  in  a  coordinated  way  to 
prevent  trade-throughs  in  connection 
with  the  automatic  execution  of  orders 
in  multiply-traded  options.  The  CBOE 
states  that  it  is  ready  and  willing  to 
implement  the  proposed  rule  change, 
but  it  believes  that  it  would  be 
competitively  disadvantaged  if  it  were 
the  only  exchange  to  implement  the 
anti-trade-through  provisions, 

The  Exchange  believes  that  the 
proposed  rule  change,  when 
implemented  in  conjunction  with  the 
implementation  of  comparable  rule 
changes  in  other  options  markets,  will, 
in  accordance  with  section  llA(a)(l)(C) 
of  the  Act.  assure  economically  efficient 
execution  of  securities  transactions,  the 
practicality  of  brokers  executing 
investors'  orders  in  the  best  maricet,  and 
fair  competition  among  exchange 
markets. 

(B)  Self-Regulatory  Organization's 
Statement  on  Burden  on  Competition 

The  Exchange  does  not  believe  that 
the  proposed  rule  change  will  impose 
any  burden  on  competition. 

(C)  Self-Regulatory  Organization's 
Statement  on  Comments  on  the 
Proposed  Rule  Change  Received  From 
Members,  Participants,  or  Others 

Written  comments  on  the  proposed 
rule  change  were  neither  solicited  nor 
received. 


*  Sea  Amendment  No.  1,  luprt  note  1. 
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III.  Date  of  Effectiveness  of  the 
Proposed  Rule  Change  and  Timing  for 
Commission  Action 

The  Exchange  has  requested  that  the 
proposed  rule  change  be  given 
accelerated  effectiveness  pursuant  to 
section  19(b)(2)  of  the  Act. 
.   The  Commission  finds  that  the 
proposed  rule  change  is  consistent  with 
the  requirements  of  the  Act  and  the 
rules  and  regulations  thereunder 
applicable  to  a  national  securities 
exchange,  and,  in  particular,  the 
requirements  of  sections  6  and  llA.' 
Specifically,  the  Commission  believes 
that  rerouting  RAES  orders  in  multiply- 
traded  equity  options  and  preventing 
their  automatic  execution  at  prices 
inferior  to  prices  quoted  in  other 
markets  ("trade-thiroughs")  is  consistent 
with  section  llA(a)(l)(C)  of  the  Act  in 
that  it  provides  for  a  more  economically 
efficient  handling  and  reporting  of 
options  orders  in  a  multiple  trading 
environment,  through  the  use  of  new 
data  processing  and  communications 
techniques.  The  Commission  further 
believes  that  these  RAES  system 
upgrades  are  consistent  with  sections 
6(b)(5)  and  llA(a)(l)(C)  of  the  Act  in 
that  they  facilitate  transactions  in 
securities,  protect  investors  and  the 
pubhc  interest,  and  promote  fair 
competition  among  options  markets  by 
enhancing  the  benefits  available  to 
investors  fi'om  a  multiple  trading 
environment  and  preventing  customer 
orders  from  being  executed  at  inferior 
prices. 

The  Commission  finds  good  cause  for 
approving  the  proposed  rule  change, 
including  Amendment  No.  1  to  the 
proposed  rule  change,  prior  to  the 
thirtieth  day  after  the  date  of 
publication  of  notice  of  filing  thereof  in 
the  Federal  Register  in  order  to  permit 
the  CBOE  to  implement  the  proposed 
RAES  system  upgrades  as  soon  as 
possible.  The  Commission  notes  that  the 
proposed  rule  change  was  noticed  for 
comment,  in  a  separate  rule  filing,  on 
February  18, 1993,  as  File  No.  SR- 
CBOE-92-40.*  No  comments  were 
received  on  the  proposed  rule  change. 
Amendment  No.  1  merely  sets  forth  the 
time  frame  within  which  the  CBOE  will 
implement  the  system  upgrades  and 
does  not  make  any  substantive  changes 
to  the  proposed  rule  change. 
Accordingly,  the  Commission  believes 
that  granting  accelerated  approval  of  the 
proposed  rule  change  is  appropriate  and 
consistent  with  sections  6  and  llA  of 
the  Act.' 


rv.  Solicitation  of  Comments 

Interested  persons  are  invited  to 
submit  written  data,  views  and 
arguments  concerning  the  foregoing. 
Persons  making  written  submissions 
should  file  six  copies  thereof  with  the 
Secretary,  Securities  and  Exchange 
Commission,  450  Fifth  Street,  NW., 
Washington,  DC  2054S.  Copies  of  the 
submission,  all  subsequent 
amendments,  all  written  statements 
with  respect  to  the  proposed  rule 
change  that  are  filed  with  the 
Commission,  and  all  written 
communications  relating  to  the 
proposed  rule  change  between  the 
Commission  and  any  f>erson,  other  than 
those  that  may  be  withheld  from  the 
public  in  accordance  v«rith  the 
provisions  of  5  U.S.C.  552,  will  be 
available  for  inspection  and  copying  in 
the  Commission's  Public  Reference 
SecUon.  450  Fifth  Street,  N'W., 
Washington,  DC.  Copies  of  such  fiUng 
will  also  be  available  for  inspection  and 
copying  at  the  principal  office  of  the 
above-mentioned  self-regulatory 
organization.  All  submissions  should 
refer  to  the  file  number  in  the  caption 
above  and  should  be  submitted  by 
October  13, 1993. 

It  is  therefore  ordered,  pursuant  to 
section  19(b)(2)  of  the  Act."  that  the 
proposed  rule  change  (File  No.  SR- 
CBOE-93-22)  is  approved. 

For  the  Commissicn,  by  the  Division  of 
Market  Regulation,  pursiuint  to  delegated 
authority.' 

Margaret  H.  McFarland, 
Deputy  Secretary. 
|FR Doc.  93-23144  Filed  »-21-93; 845  am) 
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Self-Regulatory  Organizations;  Filing 
of  Proposed  Rule  Change  by  the 
Pacific  Stoci(  Excian ge,  in:.  Relating 
to  Defining  a  Public  Customer  for 
Purpose  of  Exchange  Ter>-iJp  Rule 

September  14, 1993. 

Fiusuant  to  section  19(b)(1)  of  the 
Securities  Exchange  Act  of  1934 
("Act"),  15  U.S.C.  78s(b)(l).  notice  is 
hereby  given  that  on  J;me  11, 1993,  the 
Pacific  Stock  Exchange  ("PSE"  or 
"Exchange")  filed  with  the  Securities 
and  Exchange  Commission 
("Commission")  the  proposed  rule 
change  as  described  in  Items  I,  II,  and 
in  below,  which  Items  have  been 
prepared  by  the  self-regulatory 
organization.  The  Commission  is 


publishing  this  notice  to  solicit 
comments  on  the  proposed  rule  change 
from  interested  persons. 

I.  Self-Regulatory  Organization's 
Statement  of  the  Terms  of  Substance  of 
the  Proposed  Rule  Change 

The  PSE  proposes  to  amend  Exchange 
Rule  6.86  ("Ten-Up  Rule") »  and 
Exchange  rules  relating  to  the  PSE's 
Automatic  Execution  system  ("Auto- 
Ex")  to  define  and  specify  the 
circumstances  in  which  an  order  is  to  be 
deemed  a  "public  customer  order"  for 
purpose  of  these  rules. 

Tne  text  of  the  proposed  rule  change 
is  available  at  the  Office  of  the 
Secretary,  PSE,  and  at  the  Commission. 

II.  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

In  its  filing  with  the  Commission,  the 
self-regulatory  organization  included 
statements  concerning  the  purpose  of 
and  basis  for  the  proposed  rule  change 
and  discussed  any  comments  it  received 
on  the  proposed  rule  change.  The  text 
of  these  statements  may  be  examined  at 
the  places  specified  in  Item  IV  below. 
The  self-regulatory  organization  has 
prepared  summaries,  set  forth  in 
Sections  (A).  (B),  and  (C)  below,  of  the 
most  significant  aspects  of  such 
statements. 

(A)  Self-Fegulatory  Organization's 
Statement  of  the  Purpose  of  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

The  Exchange  is  proposing  to  amend 
its  rules  in  order  to  provide,  among 
other  things,  a  "public  customer  order" 
definition  applicable  to  Rules  6.86  and 
6.87.  Currently,  Rule  6.86  requires  each 
trading  crowd  on  the  options  trading 
floor  to  provide  a  depth  of  at  least  ten 
option  contracts  for  all  "non-broker- 
dealer  customer"  orders  at  the  bid  or 
offering  price  disseminated  at  the  time 
the  order  is  represented  in  the  trading 
crowd. 2  The  Ten-Up  Rule  is  intended  to 


•  IS  U.S.C  78f  and  78k-l  (1988). 

•  See  supra  note  2. 

'  15  U.S.C.  78f  and  78k-l  (1988). 


•15U.SC7es(b)(2)(1988). 
•17  CFR  20O.3O-3(a)(12)  ;i993). 


1  Exchange  Rule  6.86  is  entitled  'Trading  Crowd 
Firm  Disseminated  Market  Quotes."  Each  of  the  five 
options  exchanges  currently  employ  a  Ten-Up  Rule 
or  Firm  Quotation  Rule  providing  tliat  appropriate 
accounts  may  receive  a  guaranteed  minimum  of  ten 
option  contracta. 

>  In  a  related  filing,  the  Exchange  has  proposed 
a  rule  change  that  would  apply  to  orders  other  than 
those  that  are  eligible  for  an  execution  under  the 
Ten-Up  Rule.  Specifically,  the  proposal  would 
require  Market  Makers  and  Lead  Market  Makers  to 
respond  to  such  orders,  represented  in  the  trading 
crowd  at  the  disseminated  bid  or  offer,  either  by 
satisfying  the  order  or  updating  the  existing  market 
in  the  subject  option  series.  See  Securities  Exchange 
Act  Release  No.  3l%2  (March  8. 1992).  S8  FR 
13661  (March  12. 1993)  (Notice  of  Filing  of  SR- 
PSE-92-M). 
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provide  more  protection  and  greater 
depth  guarantees  for  public  customers 
than  are  provided  for  competing  broker- 
dealers  and  competing  professionals.^ 
The  Exchange  believes  that  the 
proposed  definition  will  eliminate 
significant  disruptions  in  the  market 
caused  by  competing  professionals  and 
will  result  in  narrower  bid-ask  spreads 
and  greater  liquidity  for  public 
customers. 

The  Exchange  is  proposing  to  amend 
Rule  6.86  to  define  a  "professional 
trading  account"  as:  (1)  An  account  of 
a  registered  broker-dealer;  (2)  an 
account  of  a  person  engaged  in  business 
or  employed  as  a  professional  trader  in 
securities;  (3)  an  account  of  a  person 
whose  orders  are  computer  generated 
and  automatically  transmitted  to  the 
Exchange;  (4)  an  account  of  a  person 
who  has  been  determined  by  the 
Exchange's  Options  Floor  Trading 
Committee  ("OFTC")  to  have  engaged  in 
a  pattern  of  abusing  the  Exchange's 
Auto-Ex  system;  or  (5)  an  account  with 
respect  to  which  any  of  the  foregoing 
persons  exercise  investment  discretion. 
An  account  in  which  any  person 
referred  to  in  clauses  (1)  through  (4)  is 
a  participant  or  has  an  interest  would  be 
deemed  to  be  an  account  of  such  person. 
Finally,  the  accoimts  of  registered 
representatives  and  other  employees  of 
broker-dealers  would  not  be  deemed  to 
be  "professional  trading  accounts" 
(unless  such  accounts  are  classified  as 
such  pursuant  to  clauses  (1H4),  above). 
A  "public  customer  order"  would  be 
defined  as  an  order  that  is  not  for  a 
"professional  trading  account."  The 
Exchange  believes  that  the  proposed 
definitions  will  identify  with  more 
precision  those  persons  who  were 
originally  intended  to  receive  the 
benefits  of  Exchange  Rule  6.86. 

The  OFTC,  in  evaluating  whether  a 
person  has  engaged  in  a  pattern  of 
trading  that  has  the  effect  of  abusing  the 
Exchange's  Auto-Ex  system,  would  have 
the  authority  to  deem  concentrated  or 
aggressive  use  of  such  system  by 
persons  seeking  to  profit  from  the 
inability  of  market  markers  to  alter  their 
posted  quotes  uistantaneously  to  be 
such  an  abuse.  Similarly,  since  the 
Auto-Ex  system  was  designed  for  small 
orders  (currently  orders  for  ten  contracts 
or  less),  persons  who  enter  a  number  of 
small  orders  within  a  relatively  short 
period  of  time  in  order  to  circumvent 
the  ten-contract  limitation  could  be 
deemed  to  be  abusing  the  system. 
However,  the  foregoing  oiumeretion 


would  not  be  exclusive,  and  the  OFTC 
would  be  authorized  (subfect  to  review 
pursuant  to  Rule  11.7)  to  determine 
other  patterns  of  trading  that  constitute 
an  abuse  of  the  system,  oased  on  such 
factors  as:  fieauency  of  transactions  in 
an  account;  whether  the  account  has 
direct  access  to  electronic  order  entry. 
delivery  and  execution  systems  of  the 
Exchange;  and  whether  participants  in 
the  account  have  access  to  non-pubUc 
market  informaticHi. 

The  proposal  is  intended  to  address 
the  need  of  market  makers  to  have 
sufficient  time  to  adfust  iheir  quotes  to 
reflect  changes  in  the  markets  in 
imderlying  securities  and  in  other 
options  markets.  The  Exchange  believes 
that  the  proposal  will  provide  market 
makers  who  participate  in  the  Auto-Ex 
system  (and  whe  are  otherwise  bound 
by  firm  quotations)  with  legitimate  relief 
in  situations  where  other  professionals 
fi-om  off  the  floor  place  orders  for 
execution  before  the  market  makers  can 
update  their  option  quotes. 

The  Exchange  beUeves  that  the 
proposed  rule  is  consistent  with  the 
policies  that  the  Commission  has 
articulated  in  evaluating  similar  issues 
relating  to  the  Small  Order  Execution 
System  ("SOES")  of  the  National 
Association  of  Securities  Dealers.  Inc. 
("NASD").*  The  Exchange  notes  that  the 
Commission  has  previously  found  the 
NASD's  approach  to  defining 
"professional  trading  accounts"  »  and 
"non  pubUc  customer""  to  be  consistent 
with  the  Exchange  Act  and  rules  and 


>  Similarly,  KKrhigw  optioa  rulM  oim&tly  allow 
public  niOnmar  ordan.  but  no!  firm  ordara,  to  be 
placed  ia  tba  Bxcfaanfa't  Ordar  Book  for  axacuaon 
on  a  priority  basia.  Saa  PSE  Rule  e.S2(a). 


4  See  Securities  Exchange  Act  Release  No.  32092 
(April  1.  1993).  58  FR  18279  (April  8,  1993).  "The 
Conunission  believe*  that  dte  NASD  can  reasonably 
exclude  professional  traders  bam  access  to  SOES." 
Id.  at  18238.  "Unhke  the  trades  by  small,  retail 
investors,  trades  by  profsssiooal  traders  may 
represent  infonnation  concaming  recent  maiket 
developments.  Market  makers  are  thus  placed  in  the 
position  of  being  picked  ofT  bv  professional  traders 
who  take  advantage  of  the  SOES  technology  to 
execute  multiple  trades  dunng  the  time  period  in 
which  market  makers  would  oormally.  under  tba 
Firm  Quote  Rule,  be  permitted  to  update  their 
quotations  to  reflect  new  infomalion  prior  to 
executing  further  trades."  Id  at  18281. 
"Professional  trading  on  SOES  subjects  market 
makers  to  substantial  risks  and  costs  and  disrupts 
the  normal  course  of  price  discovery  in  the  market." 
Id 

•  The  NASD  defines  a  "professional  trading 
account"  to  mean:  (1)  An  account  in  which  five  or 
more  day  trades  have  bean  executed  through  SOES 
during  any  trading  day:  or  (2)  an  accoont  in  which 
there  has  been  a  profossional  trading  pattern  is 
SOES  as  executing  a  high  volume  of  day  tradae  in 
relation  to  the  total  transactions  in  the  account,  or 
executing  •  high  volume  of  day  trades  in  relation 
to  the  amount  in  value  of  securities  held  in  the 
account  NASD  SOES  Rule  a<10). 

■  The  NASD  defines  "non-public  autOMsr" 
orders  as:  (1)  Orders  for  the  firm's  own  accounts; 
(2}  orders  for  other  brokar/daaleo;  and  (3)  orders  for 
the  account  of  an  tssodatad  parson  (or  his/bar 
immediate  family)  who  ha*  physical  accas*  to  a 
terminal  capable  of  entariag  ofden  iaki  SOES.  Set 
NASD  Sanction  Gtiktaitna*.  al  M  (ISASK 


regulations  thereunder.  The  Exchange 
believes  that  the  proposed  rule 
establishes  a  logical  and  workable 
distinction  between  public  customer 
and  non-public  customer  orders  that 
would  apply  to  both  electronic  and  floor 
trading  of  options. 

The  Exchange  is  also  proposing  to  add 
Rule  6.87  to  provide  expressly  that  only 
public  customer  orders  (as  defined  in 
proposed  Rule  6.86]  would  be  eligible  to 
be  executed  on  the  Auto-Ex  system.  The 
Exchange  further  proposes  to  amend  its 
rules  to  provide  that  only  those  public 
customer  orders  that  are  present  in  the 
trading  crowd  and  clearly  marked  with 
the  proper  accoimt  origin  code  will  be 
entitled  to  a  guarantee  of  at  least  ten 
option  contracts  at  the  disseminated 
price.  In  addition,  members  seeking 
such  benefits  for  an  order  would  be 
required,  at  the  request  of  any  member 
of  the  trading  crowd,  to  confirm  that  the 
order  has  been  entered  by  a  public 
customer.  Finally,  the  Exchange  is 
proposing  increased  flexibility  on 
obtaining  account  information  fi'om  its 
member,  such  that  if  a  member  or 
associated  person  fails  to  furnish  the 
Exchange,  upon  request,  with  adequate 
verification  of  the  account  origin  of  an 
order  for  a  customer-onmibus  account  of 
a  non-member  broker-dealer,  all  orders 
entered  or  executed  on  behalf  of  such 
account  could  be  classified  as  non- 
public customer  orders  and  would  not 
be  entitled  to  the  benefits  of  the  Ten-Up 
Rule  until  the  Exchange  receives 
verification  of  the  order's  account 
origin. 

"Hie  Exchange  believes  that  the 
proposed  rule  change  is  consistent  with 
section  6  of  the  Act,  in  general,  and 
furthers  the  objectives  of  section  6(b)(5) 
of  the  Act,  in  particular,  in  that  it 
facilitates  transactions  in  securities, 
removes  impediments  to  and  perfects 
the  mechanism  of  a  free  and  open 
market  and  a  national  market  system, 
and  promotes  just  and  equitable 
principles  of  trade. 

(B)    Self-Regulatory  Organization's 
Statement  on  Burden  on  Competition 

The  Exchange  does  not  believe  that 
the  proposed  rule  change  will  impose 
any  burden  on  competition  that  is  not 
necessary  or  appropriate  in  furtherance 
of  the  purposes  of  the  Act.  Only 
"professional  trading  accounts"  would 
be  affected  by  these  rule  amendments, 
and  the  Exchange  believes  that  any 
incidental  btirden  on  such  accounts  is 
justified  by  the  countervailing  benefits  . 
to  public  customera  and  others  that 
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would  resuh  from  the  adoption  of  the 
amendments.' 

(C)    Self-Regulatory  Organization 's 
Statement  on  Comments  on  the 
Proposed  Rule  Qmnge  Received  From 
Members.  Participants,  or  Others 

Writtan  comments  on  the  proposed 
rule  change  were  neither  solicited  nor 
received. 

in.  Date  of  Effectiveness  of  the 
Proposed  Rule  Change  and  Timing  for 
Commission  Action 

Within  35  days  of  the  date  of 
publication  of  this  notice  in  the  Federal 
Register  or  within  such  longer  period  (i) 
as  the  Commission  may  designate  up  to 
90  days  of  such  date  if  it  finds  such 
longer  period  to  be  appropriate  and 
publishes  its  reasons  for  so  finding  or 
(ii)  as  to  which  the  self-regulatory 
organization  consents,  the  Commission 
will: 

(aj  By  order  approve  sudi  proposed 
rule  diange,  or 

(b)  Institute  proceedings  to  determine 
whether  the  proposed  rule  change 
should  be  disapproved. 

IV.  Solicitation  of  Comments 

Interested  persons  are  invited  to 
submit  written  data,  views  and 
arguments  concerning  the  foregoing. 
Persons  making  written  submissions 
should  file  six  copies  thereof  with  the 
Secretary.  Seairities  and  Exchange 
Commission,  450  Fifth  Street  hfW., 
Washington.  DC  20549.  Copies  of  the 
submission,  all  subsequent 
amendments,  all  written  statements 
with  respect  to  the  proposed  riile 
change  diat  are  filed  with  the 
Commission,  and  all  written 
communications  relating  to  the 
proposed  rule  change  between  the 
Commission  and  any  person,  other  than 
those  that  may  be  withheld  from  the 
pubUc  in  accordance  with  the 
provisions  of  5  U.S.C.  552,  will  be 
available  for  inspection  and  copying  in 
the  Commission's  Public  Reference 
Section.  450  Fifth  Street  NW.. 
Washington.  DC.  Copies  of  such  filing 
will  also  be  available  for  inspection  and 
copying  at  the  principal  office  of  the 
above-mentioned  self-regulatory 
organization.  All  submissions  should 
refer  to  the  file  numbw  in  the  caption 
above  and  should  be  submitted  by 
October  13, 1993. 

For  the  Commission,  l;y  the  Division  of 
Market  ReguUtioo,  pursuant  to  delegated 

authority.* 


Margaret  H.  McFarfuii. 

Deputy  Secretary. 

[PR  Doc.  93-23138  Filed  9-21-93;  8:45  ami 
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[Release  Na  34-32906;  File  No.  SR-PfilH- 
92-38] 

Self-Regulatory  Organlzattons; 
Phlladefphfa  Stock  Exchange  Inc.;. 
Order  Approving  Proposed  Rule 
Change  Retattng  to  Increasing  the  Size 
of  Orders  Eligible  for  Automatic 
Execution  Through  the  Automatic 
Execution  Feature  of  the  Exchange's 
Automated  Options  Market  System 

September  15. 1993. 

I.  Introduction 

On  December  21, 1992,  the 
Philadelphia  Stock  Exchange.  Inc. 
("Phlx"  or  "Exchange")  submitted  to  the 
Securities  and  Exchange  Commission 
("Commission"  or  "SEC^.  pursuant  to 
section  19(b)(1)  of  the  Securities 
Exchange  Act  of  1934  ("Act")i  and  Rule 
19b-4  thereuinder,*  a  proposed  rule 
change  to  permit  public  customer  orders 
of  up  to  25  contracts  in  all  equity 
options  traded  on  the  Exchange  to  be 
eligible  for  automatic  execution  through 
the  automatic  execution  ("Auto-X") 
feature  of  the  Exchange's  Automated 
Options  Market  ('AUTOM")  system.' 

The  proposed  rale  change  was 
published  for  comment  in  the  Federal 
Register  on  March  19. 1993.*  No 
comments  were  received  on  the 
proposed  rule  change.  This  order 
approves  the  proposal. 

n.  Background  and  Description 

The  AUTOM  system  is  an  online 
system  that  allows  electronic  deUvery  of 
options  orders  from  member  firms 
directly  to  the  appropriate  specialist  on 
the  Phlx  options  trading  floor.  %vith 
electronic  confirmation  of  order 
executions.  Order?  routed  through 
AUTOM  are  entered  into  the  system  and 
executed  manually  by  the  specialist 
who.  upon  execution  of  the  order,  enters 
the  relevant  trade  information  into  the 
system.  An  execution  report  is  then 
automatically  sent  to  the  firm  that 
placed  the  order. 


The  Commission  approved  AUTOM 
on  a  pilot  basis  on  March  31. 1988,  for 
market  orders  of  up  to  five  contracts  for 
all  exercise  prices  in  the  near  month 
covering  twelve  Phlx  equity  options 
imtil  June  Jl.  1988.»  Since  approving 
AUTOM  as  a  pilot  program  in  1988,  the 
Commission  has  approved  various 
amendments  and  extensions  of  the 
system.*  Automatic  execution  through 
Auto-X  is  currently  limited  to  public 
customer  orders  and  marketable  Umit 
orders  of  up  to  20  contracts. 

The  purpose  of  the  proposed  rule 
change  is  to  increase,  from  20  to  25 
contracts,  the  order  size  for  Phlx  equity 
options  eligible  for  execution  through 
the  Auto-X  feature  of  the  AUTOM 
system.  The  proposed  expansion  of  the 
Auto-X  order  eUgibiUty  size  from  20  to 
25  contracts  is  in  response  to  the 
existing  competitive  environment 
among  the  options  exchanges.  The 
Exchange  believes  that  the  effectiveness 
of  the  AUTOM  system  should  be 
improved  by  offering  retail  broker- 
dealers  and  their  customers  an 
expanded  automatic  execution 
parameter.  Further,  the  Phlx  believes 
that  this  Umited  expansion  of  the  Auto- 
X  feature  of  AUTOM  should  not  impose 
any  significant  additional  burdens  to  the 
operation  and  capacity  of  the  AUTOM 
system  ^  and  may  increase  its 
effectiveness  by  increasing  the  number 
of  orders  eligible  for  automatic 
execution  and  by  reducing  manual 
processing. 

III.  Discussion 

The  Commission  finds  that  the 
proposed  rule  diange  is  consistent  with 
the  requirements  of  the  Act  and  the 
rules  and  regulations  thereunder 
applicable  to  a  national  securities 
exchange,  and.  in  particular,  the 
requirements  of  section  6  and  section 
11A.«  The  Commission  continues  to 
believe  that  the  development  and 
implementation  of  the  AUTOM  system 
provides  for  more  efficient  handling  and 
reporting  of  orders  in  Phlx  equity 
options  through  the  use  of  new  data 
processing  and  communications 


'  Cf  ffirrhig»  Ac*  ItoiMM  No.  $2002,  rapra  note 
4.  58  FR  at  18283. 
•  17  CFR  200.30-3(«)(12)  (19S2). 


>  15  U.S.C  rasfbKD  (1882J. 

2 17  CFR  240.19b-t  (1091). 

»The  AUTOM  syttec.  approved  b>-  the 
Commission  at  a  pilot  program,  is  the  Phlx's 
electronic  order  routiaf.,  <l«itvary  and  autoBatic 
exacutioD  tyitan  far  bt-jU  optiao  arte*  aotand 
onto  the  Phlx  tiading  flaor    n  liihnlf  iifjiiiljlii 
customers.  Currently,  the  Auto-X  feature  is 
available  for  public  cut'omer  orders  of  up  to  20 
contracts  in  size  in  Phb  equity  optioaa. 

4  See  Securitias  fitctieiiee  Act  RaUwa  No.  32000 
O^tarch  15. 1993).  58  FF  151BS. 


>  See  Securities  Exchange  Act  Release  No.  25540 
(March  31, 1988).  53  FR  11390  (April  6, 1988). 

■See  Securities  Exchange  Act  Release  Nos.  27599 
(January  9.  1990),  55  FR  1751  (January  18. 1990): 
28978  (March  15,  199J).  56  FR  12050  (March  21. 
1991):  29682  (September  9.  1991),  se  FR  46816 
(September  16.  1991):  and  29837  (October  18. 
1991),  56  FR  55146  (October  24,  1991) 

'  See  letter  from  jack  McCarthy,  Assistant  Vice 
President  of  Financial  Auloaiatioii.  Phlx.  to  Monica 
C.  Michelisri.  Attorney.  Branch  of  Options 
Regulation,  Division  of  Market  Regulation.  SEC,  ' 
dated  February  18. 1993  (Tklx  Capacity  Latter^. 

•15  use.  7af  and  7ak-l  (1982) 
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techniques,  thereby  improving  order 
processing  and  turnaround  time. 

The  Commission  also  believes  that 
expanding  the  eligibility  of  Auto-X  to 
pubhc  customer  orders  of  up  to  25 
contracts  for  all  Phlx-traded  equity 
options  is  consistent  with  section  6(b)(5) 
of  the  Act  in  that  it  w^ill  extend  the 
benefits  of  automatic  execution  in 
equity  options  to  a  larger  number  of 
public  customer  orders. 

Lastly,  the  Commission  believes, 
based  on  representations  by  the 
Exchange,  that  expanding  the  order 
eligibility  size  of  Auto-X  to  25  contracts 
for  all  equity  options  will  not  expose  the 
Phlx's  options  markets  or  equity 
markets  to  risk  of  failure  or  operational 
break-down.  In  particular,  the  Exchange 
represents  that  the  AUTOM  system  will 
be  able  to  handle  the  increased  volume 
that  should  accompany  the  increased 
Auto-X  order  eligibility  size.*  In 
addition,  since  the  AUTOM  system  is 
completely  independent  from  the  Phlx's 
Automated  Communication  and 
Execution  ("PACE")  system  for  routing 
and  executing  stock  orders,  neither 
AUTOM  nor  PACE  should  impact  on 
the  other  during  periods  of  high  volume. 
Moreover,  the  Exchange  represents  that 
it  does  not  envision  any  problems  with 
the  adequacy  of  specialist  unit 
personnel  in  the  event  of  unusually 
heavy  order  traffic  to  a  specialist  post  by 
means  of  the  AUTOM  system. 'o 

Therefore,  the  Commission  believes 
that  expanding  Auto-X's  order  eligibility 
to  25  contracts  is  consistent  with  the 
requirements  of  sections  6  and  11 A  of 
the  Act,  in  that  the  purpose  of  the 
development  and  implementation  of 
AUTOM  and  Auto-X  is  to  improve  the 
efficiency  of  the  execution  of 
transactions  in  Phlx  equity  options 
through  the  use  of  new  data  processing 
and  communication  techniques. 

It  is  therefore  ordered.  Pursuant  to 
section  19(b)(2)  of  the  Act,"  that  the 


proposed  rule  change  (SR-PHLX-92- 
38)  is  approved. 

For  the  Commission,  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority.'* 

Margaral  H.  McFarland. 
Depufy  Secretory 
|FR  Doc.  93-23140  Filed  9-21-93;  8:45  ami 
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•  See  Phlx  Capacity  Letter,  tupro  note  7 
Specifically,  the  PhU  represents  that  AUTOMs 
capacity  is  designed  to  handle  up  to  48.000  orders 
for  a  six-hour,  forty  minute  trading  day.  although 
the  system  has  been  initially  conHgured  to  handle 
lO.OOC  orders  per  day  The  Phlx  also  represents  that 
the  system  cunently  is  processing  1,200  orders  per 
day  In  addition,  the  Exchange  is  planning  an 
upgrade  of  the  system  which  will  result  in  a  32.500 
order  capacity  for  the  system  la  six  and  one-half 
4imes  increase)  Accordingly,  the  Phlx  remains 
confident  that  AUTOMs  capacity  and  processing 
capabilities  are  adequate  to  manage  the  foreseeable 
needs  and  potential  increased  order  flow  resulting 
from  the  extension  of  Auto-X. 

>oSee  letter  from  Edith  Hallahan.  Special 
Counsel,  Regxilatory  Services.  Phlx,  to  Richard 
Zack,  Branch  Chief,  Division  of  Market  Regulation, 
SEC.  dated  August  4, 1993. 

>M5  use.  78s(b)|2)  (1982). 


[R«iMM  No.  34-32881;  Fll«  No.  SR-Phli- 
9>-21J 

September  14, 1993. 

Self-Regulatory  Organizations;  Notice 
of  Filing  of  Proposed  Rule  Change  by 
the  Philadelphia  Stock  Exchange,  Inc., 
Relating  to  Trading  Rotations 

Pursuant  to  section  19(b)(1)  of  the 
Securities  Exchange  Act  of  1934 
("Act").  15  U.S.C.  78s(b)(l),  notice  is 
hereby  given  that  on  June  8, 1993,  the 
Philadelphia  Stock  Exchange  ("Phlx"  or 
"Exchange")  filed  with  the  Securities 
and  Exchange  Commission 
("Commission")  the  proposed  rule 
change  as  described  in  Items  I,  II,  and 
III  below,  which  Items  have  been 
prepared  by  the  self-regulatory 
organization.  The  Commission  is 
publishing  this  notice  to  solicit 
comments  on  the  proposed  rule  change 
from  interested  persons. 

I.  Self-Regulatory  Organization's 
Statement  of  the  Terms  of  Substance  of 
the  Proposed  Rule  Change 

The  Phlx  proposes  to  move  the  text  of 
Phlx  Rule  101.  Commentary  .01  (a) 
through  (d)  to  Phlx  Rule  1047, 
Commentary  .03.  which  deals  with 
options  rotation  pr(x;edures.  In  addition, 
the  Phlx  proposes  to  amend  Phlx  Rule 
1047  to  clarify  the  procedures  for 
conducting  an  after-the-close  rotation. 
Specifically,  in  addition  to  other 
changes,  the  Phlx  proposes  to  add  to 
Commentary  .01(d)  to  Exchange  Rule 
1047  the  following  langauge: 

In  any  instance  where  the  Options 
Committee  determines  to  conduct  a  closing 
rotation  on  the  trading  day  prior  to  expiration 
in  an  equity  options  for  which  the  underlying 
did  not  trade,  or  for  which  trading  was  halted 
as  of  the  normal  close  of  trading,  in  its 
primary  market  on  that  day,  the  rotation  shall 
commence  as  immediately  as  practicable 
following  the  time  at  which  the  option 
normally  ceases  free  trading. 

The  text  of  the  proposal  is  available  at  the 
Office  of  the  Secretary,  Phlx.  and  at  the 
Commission. 


>ai7  CFR  200  30-3(aMl2)  (1993). 


II.  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

In  its  filing  with  the  Commission,  the 
self-regulatory  organization  included 
statements  concerning  the  purpose  of 
and  basis  for  the  proposed  rule  change 
and  discussed  any  comments  it  received 
on  the  proposed  rule  change.  The  text 
of  these  statements  may  be  examined  at 
the  places  specified  in  Item  IV  below. 
The  self-regulatory  organization  has 
prepared  summaries,  set  forth  in 
Sections  (A),  (B).  and  (C)  below,  of  the 
most  significant  aspects  of  such 
statements. 

(A)  Self-Regulatory  Organizations 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for.  the  Proposed  Rule 
Change 

The  Phlx  proposes  to  amend  Rule 
101,  Commentary  .01  to  delete  the 
discussion  of  option  rotations  and  move 
that  discussion  to  a  new  Commentary 
.03  to  Rule  1047.  This  change  will  allow 
the  Phlx  to  logically  group  rotation 
procedures  in  one  rule  for  ease  of 
reference.  Proposed  Commentary  .03 
permits  trading  after  4:10  p.m.  in  the 
context  of  a  trading  rotation  approved 
by  the  Options  Committee  due  to 
unusual  circumstances  or  the  opening 
or  reopening  of  a  stock. 

Further,  the  Phlx  is  proposing  the 
following  changes  to  update  Rule  1047: 
(1)  Specifying  in  Rule  1047(a)  that 
closing  rotations  are  only  required  for 
expiring  equity  options  contracts;  (2) 
updating  the  deadline  for  opening 
foreign  currency  options  to  promptly 
follow  the  current  time  those  options 
open  for  trading;  and  (3)  adding  to 
Commentary  .01(b)  the  subparagraph 
title  "Modified  Rotations." 

In  addition,  because  this  rule  was 
designed  to  apply  to  the  foreign 
currency  options  floor  as  well  as  the 
equity  options  floor,  the  Phlx  is 
proposing  to  add  to  Rule  1047(c)  that 
the  "appropriate  floor  standing 
committee,"  not  just  the  Options 
Committee,  has  the  authority  to  delay  an 
options  opening,  halt  trading,  or  reopen 
after  a  halt.  This  authority  would  be 
expanded  to  expressly  iiKlude  the 
ability  to:  (1)  Open  an  option  where  the 
underlying  stodc  did  not  open  or 
current  quotations  are  unavailable  for 
any  foreign  currency  (currently 
provided  for  in  Commentary  .02);  and 
(2)  conduct  a  closing  rotation  on  the 
trading  day  prior  to  expiration  where 
the  underlying  stock  did  not  open 
during  that  day  or  was  halted  as  of  its 
normal  close  of  trading. 
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The  Phlx  U  also  proposing  to  amend 
Commentary  .02  of  Rule  1047. 
Commentary  .02  currently  provides  that 
options  trading  would  be  delayed  if  the 
underlying  security  did  not  open  for 
trading  <x  foreign  currency  quotations 
were  unavailable,  unless  the  chairman 
of  the  appropriate  committee 
determines  that  opening  options  trading 
would  be  in  the  best  interests  of 
maintaining  a  feir  and  orderly  market. 
The  proposal  would  amend 
Commentary  .02  to  provide  that  this 
determination  be  made  by  the 
appropriate  floor  standing  committee,  as 
opposed  to  solely  the  chairman  of  that 
committee.  The  Exchange  states  that 
such  decisions  have  historically  been 
handled  by  an  emergency  meeting  of  the 
full  standing  committee. 

In  addition,  the  proposed  rule  change 
would  amend  Commentary  .01(d), 
which  governs  closing  rotations.  The 
proposed  language  states  that  a  closing 
rotation  in  expiring  equity  options  may 
be  conducted  with  Options  Committee 
approval  immediately  after  the 
underlying  stock  normally  ceases 
trading  (/.e.,  4  p.m.).  if  practicable. 
Absent  this  langiiage,  member 
organizations  could  be  unaware  of  the 
conditions  under  which  such  a  rotation 
could  occur.  The  Exchange  believes  that 
by  establishing  a  more  objective 
standard,  the  proposed  deadline  would 
provide  notice  to  floor  traders  and 
customers  alike.  The  Exchange  further 
believes  that  a  more  detailed  procedure 
is  necessary  because  there  have  been 
numerous  delays  in  the  trading  of  a 
stock  underlying  a  Phlx  option,  two  of 
which  occurfed  on  an  expiration  Friday. 
Under  the  proposal,  however,  the 
standing  committee  may  still  determine 
not  to  open  the  option  at  all,  or,  in  the 
event  the  stock  opens  immediately  after 
the  normal  close,  to  further  delay  bption 
trading.  / 

The  Exchange  believes  that 
enumerating  the  authority  of  the 
standing  committee  with  respect  to 
opening  and  closing  rotations  and 
establishing  a  time  frame  by  which  an 
option  rotation  should  be  conducted  in 
an  issue  where  the  underlying  stock 
never  opened  for  trading,  or  was  halted 
as  of  the  close,  should  promote  just  and 
equitable  principles  of  trade  as  well  as 
protect  investors  and  the  public  interest 
by  providing  for  an  orderly  manner  of 
trading.  For  these  reesoiu.  the  Exchange 
believes  that  the  proposed  rule  diange 
is  consistent  with  Section  6  of  the  Act. 
and.  in  particulw,  with  Section  6(b)(5). 


(B)  Self-Regulatory  Orjpinization's 
Statement  on  Burden  on  Competition 

The  Phlx  believes  that  the  proposed 
rule  change  will  rot  impose  a  burden  on 
competition. 

(i^)  Self-Regulatory  Organization 's 
Statement  on  Comments  on  the 
Proposed  Rule  Change  Received  From 
Members,  Participants,  or  Others 

Written  comments  on  the  proposed 
rule  change  were  neither  solicited  nor 
received. 

III.  Date  of  Effectiveness  of  the 
Proposed  Rule  Change  and  Timing  for 
Commission  Action 

Within  35  days  of  the  date  of 
publication  of  this  notice  in  the  Federal 
Register  or  within  such  longer  period  (i) 
as  the  Commission  may  designate  up  to 
90  days  of  such  date  if  it  finds  such 
longer  period  to  be  appropriate  and 
publishes  its  reasons  for  so  finding  or 
(ii)  as  to  which  the  self-regulatory 
organization  consents,  the  Commission 
will: 

(a)  By  order  approve  such  proposed 
rule  change,  or 

(b)  Institute  proceedings  to  determine 
whether  the  proposed  rule  change 
should  be  disapproved. 

rv.  Solicitation  of  Comments 

Interested  persons  are  invited  to 
submit  written  data,  views  and 
arguments  concerning  the  foregoing. 
Persons  making  written  submissions 
should  file  six  copies  thereof  with  the 
Secretary,  Securities  and  Exchange 
Commission,  450  Fifth  Street.  NW.. 
Washington,  DC  20549.  Copies  of  the 
submission,  all  subsequent 
amendments,  all  written  statements 
with  respect  to  the  proposed  rule 
change  that  are  filed  with  the 
Commission,  and  all  written 
communications  relating  to  the 
proposed  rule  change  between  the 
Commission  and  any  person,  other  than 
those  that  may  be  withheld  from  the 
public  in  accordance  with  the 
provisions  of  5  U.S.C.  552.  will  be 
available  for  inspection  and  copying  in 
the  Commission's  PubUc  Reference 
Section,  450  Fifth  Street.  NW., 
Washington.  DC  Copies  of  such  filing 
will  also  be  available  for  inspection  and 
copying  at  the  principal  office  of  the 
above-mentioned  self-regulatory 
organization.  All  submissions  should 
refer  to  the  file  number  in  the  caption 
above  and  should  be  submitted  by 
October  13, 1993. 

For  the  Conunissioa,  Ir^  tlie  Oiviaon  of 
Market  Regulation,  puisuanl  to  delegated 
authority.! 

Il 

'  17  an  W0.3O-3(aK^-D  (1W3). 


Margaret  H.  McFarUnd, 

Deputy  Secretary 

IFR  Doc  93-23136  Filed  9-21-93;  845 am| 

BILUNG  CODE  MIO-OI-M 


[Investment  Company  Act  Release  No. 
19717:811-5915] 

The  Greece  Fund.  Inc.;  AppllcBtlon  for 
Deregittretlon 

September  16.  1993 

AGENCY:  Securities  and  Exchange 

Commission  ("SEC"). 

ACTION:  Notice  of  application  for 

deregistration  under  the  Investment 

Company  Act  of  1940  (the  "Act"). 


APPLICANT:  The  Greece  Fund.  Inc. 
RELEVANT  ACT  SECTION:  Section  8(0. 
SUMMARY  OF  APPUCATION:  Applicant 
seeks  em  order  declaring  it  has  ceased  to 
be  an  investment  company. 

RUNG  DATE:  The  application  was  filed 
on  August  30. 1993 

HEARING  OR  NOTIRCATION  OF  HEARING:  An 
order  granting  the  application  will  be 
issued  unless  the  SEC  orders  a  hearing 
Interested  persons  may  request  a 
hearing  by  writing  to  the  SEC's 
Secretary  and  serving  applicant  with  a 
copy  of  the  request,  personally  or  by 
mail.  Hearing  requests  should  be 
received  by  the  SEC  by  5.30  p.m.  on 
October  12, 1993,  and  should  be 
accompanied  by  proof  of  serNnce  on  the 
applicant,  in  the  form  of  an  affidavit  or. 
for  lawyers,  a  certificate  of  service. 
Hearing  requests  should  state  the  nature 
of  the  writer's  interest,  the  reason  for  the 
request,  and  the  issues  contested. 
Persons  may  request  notification  of  a 
hearing  by  writing  to  the  SEC's 
Secretary. 

ADDRESSES:  Secretary,  SEC,  450  Fifth 
Street  NW..  Washington.  DC  20549. 
Applicants.  1345  Avenue  of  the 
Americas.  New  York.  New  York  10105. 

FOR  FURTHER  INFORMATION  CONTACT; 

Diane  L.  Titus.  Paralegal  Specialist,  at 
(202)  272-3018,  or  Barry-  D.  Miller. 
Senior  Special  Counsel,  at  (202)  272- 
3018  (Division  of  Investment 
Management.  Office  of  Investment 
Company  Regulation). 

SUPPt^MENTARY  INFORMATION:  The 

following  is  a  summary  of  the 
application.  The  complete  application 
may  be  obtained  for  a  fee  from  the  SBC's 
Public  Reference  Branch. 

Applicant's  Representations 

1.  Applicant  is  a  closed-end  non- 
diversified  management  investment 
company  incorporated  under  the  laws  of 
the  State  of  Maryland.  On  September  28. 
1989.  Applicant  registered  under  the 
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Act  by  filing  a  notification  of 
registration  pursuant  to  section  8(a).  On 
December  27,  1989,  Applicant  filed  a 
registration  statement  pursuant  to 
section  8(b)  of  the  Act. 

2.  Applicant  has  never  issued  or  sold 
any  securities. 

3.  Applicant  has  no  shareholders, 
assets  or  liabilities.  Applicant  is  not  a 
party  to  any  litigation  or  administrative 
proceeding. 

4.  Applicant  has  not  commenced,  and 
does  not  intend  to  commence, 
operations.  Applicant  will  not  engage  in 
any  business  activities  other  than  those 
necessary  to  wind-up  its  affairs. 

For  the  SEC.  by  the  Division  of  Investment 
Management,  under  delegated  authority. 
Margaret  H.  McFarland, 
Deputy  Secntary. 

IFR  Doc.  93-23190  Filed  9-21-93;  8:45  am] 
BIUMG  COOC  MIO-ei-M 

pnvMtment  Company  Ad  R«leaM  No. 
19718;  811-7262] 

The  Turkish  Growth  Fund,  Inc.; 
Application  for  Dereglstration 

September  16. 1993. 

AGENCY:  Securities  and  Exchange 

Commission  ("SEC"). 

ACTION:  Notice  of  Application  for 

Deregistration  under  the  Investment 

Company  Act  of  1940  (the  "Act"). 

APPUCANT:  The  Turkish  Growth  Fimd, 
Lie. 

RELEVANT  ACT  SECTION:  Section  8(f). 
SUMMARY  OF  APPUCATION:  AppUcant 
seeks  an  order  declaring  it  has  ceased  to 
be  an  investment  company. 
FHJNQ  DATE:  The  application  was  filed 
on  August  30, 1993. 

HEARING  OR  NOTIFICATION  OF  HEARING:  An 
order  granting  the  application  will  be 
issued  unless  the  SEC  orders  a  hearing. 
Interested  persons  may  request  a 
hearing  by  writing  to  Uie  SEC's 
Secretary  and  serving  applicant  with  a 
copy  of  the  request,  personally  or  by 
mail.  Hearing  requests  should  be 
received  by  the  SEC  by  5:30  p.m.  on 
October  12, 1993,  and  should  be 
accompanied  by  proof  of  service  on  the 
appUcant,  in  the  form  of  an  affidavit  or, 
for  lawyers,  a  certificate  of  service. 
Hearing  requests  should  state  the  nature 
of  the  writer's  interest,  the  reason  for  the 
request,  and  the  issues  contested. 
Persons  may  request  notification  of  a 
hearing  by  writing  to  the  SEC's 
Secretary. 

A00RE8SE8:  Secretary,  SEC,  450  Fifth 
Street.  NW..  Washington.  DC  20549. 
Applicants.  1345  Avenue  of  the 
Americans.  New  York,  New  York  10105. 


FOR  FURTHER  INFORMATION  CONTACT: 
Diane  L.  Titus,  Paralegal  Specialist,  at 
(202)  272-3018.  or  Barry  D.  Miller, 
Senior  Special  Counsel,  at  (202)  272- 
3018  (Division  of  Investment 
Management,  Office  of  Investment 
Company  Regulation). 
SUPPt^MENTARY  INFORMATION:  The 
following  is  a  summary  of  the 
apphcation.  The  complete  application 
may  be  obtained  for  a  fee  fi-om  the  SEC's 
Public  Reference  Branch. 

Applicant's  Representations 

1.  Applicant  is  a  closed-end  non- 
diversified  management  investment 
company  incorporated  under  the  laws  of 
the  State  of  Maryland.  On  October  1, 
1992.  Applicant  registered  under  the 
Act  by  filing  a  notification  of 
registration  pursuant  to  section  8(a). 
Applicant  did  not  file  a  registration 
statement  pursuant  to  section  8(b)  of  the 

Act. 

2.  Applicant  has  never  issued  or  sold 
any  securities. 

3.  Applicant  has  no  shareholders, 
assets  or  habilities.  Applicant  is  not  a 
party  to  any  litigation  or  administrative 
proceeding. 

4.  Applicant  has  not  conmienced,  and 
does  not  intend  to  commence, 
operations.  Applicant  will  not  engage  in 
any  business  activities  other  than  those 
necessary  to  wind-up  its  affairs. 

For  the  SEC,  by  the  Division  of  Investment 
Management,  under  delegated  authority. 
Margaret  H.  McFarland, 
Deputy  Secretary. 

[FR  Doa  93-23191  Filed  9-21-93;  8:45  am) 
BSJJNQCOOf  MIO-OI-M 


UNITED  STATES  INFORMATION 
AGENCY 

Reporting  and  Information  Collactlon 
Requirements  Under  0MB  Review 

AGENCY:  United  States  Information 

Agency. 

ACTION:  Notice  of  reporting  requirements 

submitted  for  0MB  review. 

SUMMARY:  Under  the  provisions  of  the 
Paperwork  Reduction  Act  (44  U.S.C. 
chapter  35),  agencies  are  required  to 
submit  proposed  or  established 
reporting  and  recordkeeping 
requirements  to  0MB  for  review  and 
approval,  and  to  publish  a  notice  in  the 
Federal  Register  notifying  the  public 
that  the  Agency  has  made  such  a 
submission.  The  information  collection 
activity  involved  with  this  program  is 
conducted  pursuant  to  the  mandate 
given  to  the  United  States  Information 
Agency  under  the  terms  and  conditions 
of  the  Mutual  Education  and  Cultural 


Exchange  Act  of  1961,  as  amended  by 
Public  Law  87-256  and  Immigration 
and  Nationality  Act.  USIA  is  requesting 
reinstatement  of  this  collection  for  a 
three-year  period.  The  information 
collection  is  entitled  "Certificate  of 
Eligibility  for  Exchange  Visitor  Status 
(J-1  Visa)",  under  OMB  Control  Number 
3116-0008.  Estimated  burden  hours  per 
response  is  fifteen  (15)  minutes. 
Respondents  will  be  required  to  respond 
only  one  time. 

DATES:  Comments  are  due  on  or  before 
October  22, 1993. 
COPIES:  Copies  of  the  Request  for 
Clearance  (SF-«3),  supporting 
statement,  transmittal  letter  and  other 
documents  submitted  to  OMB  for 
approval  may  be  obtained  from  the 
USIA  Clearance  Officer.  Comments  on 
the  items  listed  should  be  submitted  to 
the  Office  of  Information  and  Regulatory 
Affairs  of  OMB.  Attention:  Desk  Officer 
for  USIA,  and  also  to  tiie  USIA 
Clearance  Officer. 
FOR  FURTHER  INFORMATION  CONTACT: 
Agency  Clearance  Officer.  Ms.  Debbie 
Knox,  United  States  Information 
Agency.  M/ADD.  301  Fourth  Street. 
SW„  Washington.  DC  20547.  telephone 
(202)  61&-5503;  and  OMB  review:  Mr. 
Jeffery  Hill,  OflBce  of  Information  and 
Regulatory  Affairs,  Office  of 
Management  and  Budget,  New 
Executive  Office  Building.  Washington, 
DC  20503,  Telephone  (202)  395-7340. 
SUPPI.EMENTARY  INFORMATION:  Public 
reporting  burden  for  this  collection  of 
information  (Paper  Work  Reduction 
Project:  OMB  No.  3116-0008)  is 
estimated  to  average  15  minutes  per 
response,  including  the  time  for 
reviewing  instructions,  searching 
existing  data  sources,  gathering  and 
maintaining  the  data  needed,  and 
completing  and  reviewing  the  collection 
of  information.  Send  comments 
regarding  this  burden  estimate  or  any 
other  aspect  of  this  collection  of 
information,  including  suggestions  for 
reducing  this  burden  to  the  United 
States  Information  Agency,  M/ADD,  301 
Fourth  Street,  SW.,  Washington,  DC 
20547;  and  to  the  Office  of  Information 
and  Regulatory  A&irs,  Office  of 
Management  and  Budget,  New 
Executive  Office  Building,  Washington, 
DC  20503. 

Title:  Certificate  of  Eligibility  for 
Exchange  Visitor  Status  (J-1  Visa). 
Fonn  Number:  IAP-66. 
Abstract:  This  information  collection 
is  used  by  Exchange  Visitor  sponsors  to 
appropriately  identify  an  individual 
seeking  to  enter  the  U.S.  as  an  exchange 
visitor.  The  completed  form  is  sent  to 
the  prospective  exchange  visitor  abroad, 
who  takes  it  to  the  U.S.  Consulate 
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(Embassy)  to  secure  an  exchange  visitor 
(J-1)  visa. 

Proposed  Frequency  of  Responses: 
No.  of  Respondents — 140,000. 
Recordkeeping  Hours — .15,  Total 
Annual  Burden— 35,195. 

Dated:  September  15. 1993. 
Rose  Royal, 

Federal  Register  Liaison. 
[FR  Doc.  93-23111  Filed  9-21-93;  8  45  am] 

BtLUNG  CODE  U3ft-01-M 


DEPARTMErrr  OF  VETERANS 
AFFAIRS 

Disciplinary  Appeals  Board  Panel; 
Roster  of  Employees 

AGENCY:  Department  of  Veterans  Affairs. 
ACTION:  Notice  with  request  for 
comments. 


SUMMARY:  Section  203  of  the  Department 
of  Veterans  Affairs  Health-Care 
Personnel  Act  of  1991  (Pub.  L.  102-40). 
dated  May  7, 1991,  revised  the 
disciplinary,  grievance  and  appeal 
procedures  for  employees  appointed 
under  38  U.S.C.  7401(1).  It  also  required 
the  periodic  designation  of  employees  of 
the  Department  who  are  qualified  to 
serve  on  Disciplinary  Appeals  Boards. 
These  employees  constitute  the 
Disciplinary  Appeals  Board  Panel  from 
which  Board  members  in  a  case  are 
appointed.  This  notice  announces  that 
the  roster  of  employees  on  the  panel  is 
available  for  review  and  comment. 
Employees,  employee  organizations, 
and  other  interested  parties  shall  be 
provided  (without  charge)  a  Ust  of  the 
names  of  employees  on  the  panel  upon 
request  and  may  submit  comments 
concerning  the  suitabihty  for  service  on 
the  panel  of  any  employee  whose  name 
is  on  the  list. 

DATES:  Names  that  appear  on  the  panel 
may  be  selected  to  serve  on  a  Board  or 
as  a  grievance  examiner  October  22. 
1993. 

ADDRESSES:  Send  requests  for  the  list  of 
the  names  of  employees  on  the  panel 
and  written  comments  to:  Secretary  of 
Veterans  Affairs  (058A).  Department  of 
Veterans  Affairs,  810  Vermont  Avenue. 
NW.,  Washington.  DC  20420. 
FOR  FURTHER  INFORMATION  CONTACT: 
Robert  J.  Clayton,  Chief,  Employee 
Relations  Division  (058A),  Office  of 
Human  Resources  Management. 
Department  of  Veterans  Affairs,  810 
Vermont  Avenue,  NW..  Washington.  DC 
20420.  (202)  535-«884. 
SUPPLEMENTARY  INFORMATION:  Public 
Law  102-40  required  that  the 
availability  of  the  roster  be  posted  in  the 


Federal  Register  periodically,  and  not 
less  than  annually. 

Approved:  September  13, 1993. 
Jesse  Brown, 

Secretary,  Veterans  Affairs. 
[FR  Doc  93-23155  Filed  9-21-93;  8:45  am] 

BILUNG  CODE  U2O-01-«l 


Intent  To  Prepare  Environmental 
Impact  Statement;  Proposed  National 
Cemetery,  Miami,  FL 

AGENCY:  Department  of  Veterans  Affairs. 
ACTION:  Notice  of  intent. 


SUMMARY:  The  Department  of  Veterans 
Affairs  (VA)  intends  to  prepare  an 
Environmental  Impact  Statement  (EIS) 
on  the  proposed  establishment  of  a 
national  cemetery  to  serve  the  Miami, 
FL.  area. 

The  cemetery  site  is  projected  to 
require  a  minimum  of  140  net  burial 
acres,  providing  for  approximately 
94.890  gravesites  and  16.750  remains.  In 
addition,  land  will  be  required  for 
interment  service  shelters, 
administrative  ard  maintenance 
buildings,  roads,  wetland  mitigation, 
and  buffer  areas.  Physical  characteristics 
and  location  of  the  land  will  determine 
the  actud  acreage  necessary  to  develop 
the  desired  cemetery. 
ADDRESSES:  Individuals  are  invited  to 
submit  comments  on  this  notice  to  the 
Director  of  Environmental  Affairs 
(088B4),  Department  of  Veterans  Affairs. 
810  Vermont  Avenue.  NW.. 
Washington.  EX:  20420. 
FOR  FURTHER  INFORMATION  CONTACT: 
Jon  E.  Baer.  Director,  Site  Development 
and  Environmental  Service  {088B4).  at 
(202) 233-8453. 

SUPPLEMENTARY  INFORMATION:  In 
accordance  with  section  102(2)(C)  of  the 
National  Environmental  Policy  Act,  VA 
publishes  this  Notice  of  Intent  pursuant 
to  40  CFR  1501.7. 

The  proposed  national  cemetery,  if 
ultimately  approved  as  a  project  by  VA. 
would  involve  land  acquisition,  site 
preparation,  building  and  road 
construction,  and  possibly  would  have 
traffic,  economic,  and  ecological 
impacts  on  the  local  area.  Major 
environmental  issues  have  not  been 
identified  as  of  the  date  of  this  notice. 

VA  has  identified  five  possible  site 
alternatives  for  the  proposed  national 
cemetery  within  a  40  mile  radius  of  the 
RT  41  and  1-95  intersection.  VA  will 
evaluate  each  site  alternative  in  an 
Environmental  Impact  Statement  (EIS) 
that  will  assess  the  environmental 
impact  of  construction  and  operation  of 
a  national  cemetery. 

This  notice  is  part  of  the  process  used 
for  scoping  the  pertinent  environmental 


issues  for  the  EIS.  Individuals,  private 
organizations,  and  local,  state,  and 
Federal  Agencies  are  invited  to 
participate  in  the  scoping  process.  VA 
will  use  any  comments  it  receives  to 
further  identify  and  clarify  significant 
environmental  issues.  Local  area 
newspapers  will  announce  the  scoping 
meetings  for  the  project. 

Dated:  July  16,  1993 
Jesse  Brown, 

Secretary  of  Veterans  Affairs. 
[PR  Doc.  93-23153  Filed  9-21-93;  8.45  am] 

BILUNG  CODE  033-01 -«l 


Intent  To  Prepare  Environmental 
Impact  Statement;  Proposed  National 
Cemetery,  Pittsburgh,  PA 

AGENCY;  Department  of  Veterans  Affairs. 
ACTION:  Notice  of  intent. 


SUMMARY:  The  Department  of  Veterans 
Affairs  (VA)  intends  to  prepare  an 
En\nronmental  Impact  Statement  (EIS) 
on  the  proposed  establishment  of  a 
national  cemeter>'  to  serve  the 
Pittsbui^h.  PA.  area. 

The  cemetery  site  is  projected  to 
require  approximately  150  acres, 
providing  space  for  approximately 
124.000  gravesites.  interment  service 
shelters,  administrative  and 
maintenance  buildings,  roads,  and 
buffer  areas.  Physical  characteristics  and 
location  of  the  land  will  determine  the 
actual  acreage  necessary  to  develop  the 
desired  cemetery. 

ADDRESSES:  Individuals  are  invited  to 
submit  comments  on  this  notice  to  the 
Director  of  Environmental  Affairs 
(088B4),  Department  of  Veterans  Affairs, 
810  Vermont  Avenue.  NW.. 
Washington,  DC  20420. 
FOR  FURTHER  INFORMATION  CONTACT: 
Jon  E.  Baer.  Director.  Site  Development 
and  Environmental  Service  (088B4).  at 
(202) 233-8453. 

SUPPLEMENTARY  INFORMATION:  An  EIS  is 
required  because  the  scope  of  the 
proposed  project  exceeds  VA  threshold 
for  an  EIS  estabhshed  in  38  CFR  part  26. 
Environmental  Effects  of  VA  Actions.  In 
accordance  with  section  102(2)(C)  of  the 
National  Environmental  Policy  Act.  VA 
publishes  this  Notice  of  Intent  pursuant 
to  40  CFR  1501.7. 

The  proposed  national  cemetery,  if 
ultimately  approved  as  a  project  by  VA, 
would  involve  land  acquisition,  site 
preparation,  building  and  road 
construction,  and  possibly  would  have 
traffic,  economic,  and  ecological 
impacts  on  the  local  area.  Major 
environmental  issues  have  not  been 
identified  as  of  the  date  of  this  notice. 

VA  has  identified  five  p>ossible  site 
alternatives  for  the  proposed  national 
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cemetery  within  a  SO-mile  radius  of  the 
intersection  of  1-279  and  1-376.  VA  will 
evaluate  each  site  altranative  in  an 
Environmental  Impact  Statement  (EIS) 
that  wrill  assess  the  environmental 
impact  of  constniction  and  operation  of 
a  national  cemetery. 


This  notice  is  part  of  the  process  used 
for  scoping  the  pertinent  environmental 
issues  for  the  EIS.  Individuals,  private 
organizations,  and  local,  state,  and 
Federal  agencies  are  invited  to 
participate  in  the  scoping  process.  VA 
will  use  any  comments  it  receives  to 
further  identify  and  clarify  significant 


environmental  issues.  Local  area 
newspapers  will  annoimce  the  scoping 
meetings  fat  the  project  EIS. 

Dated:  July  16, 1993. 
Jesse  Brown, 

Secretary  of  Veteraas  Affairs. 

IFR  Doc.  93-23154  Filed  9-21-93;  8:45  amj 

MLUNQ  COM  aalMn-H 


Sunshine  Act  Meetings 
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This  section  of  the  FEDERAL  REGISTER 
contains  notices  of  meetings  published  under 
the  "Government  in  the  Sunshine  Act"  (Pub 
L.  94-409)  5  U.S.C.  552b(e)(3). 


U.S.  CONSUMER  PRODUCT  SAFFTY 
COMMISSION 

TIME  AND  DATE:  Thursday,  September  23, 
1993,  3:00  p.m. 

LOCATION:  Room  440.  Westwood 
Towers,  5401  Westbard  Avenue, 
Bethesda,  Maryland. 

STATUS:  Closed  to  the  Public. 

MATTER  TO  BE  CONSIDERED: 

FOIA  Matter  OS«  5562 

The  Commission  and  staff  will  discuss 
issues  related  to  Freedom  of  Information  Act 
matter  0S#  5562. 


For  a  recorded  message  containing  the 

latest  agenda  information,  call  (301) 

504-0709. 

CONTACT  PERSON  FOR  ADDITIONAL 

INFORMATION:  Sheldon  D.  Butts.  Office  of 

the  Secretary.  5401  Westbard  Ave.. 

Bethesda.  MD  20207  (301)  504-0800. 

Dated:  September  16, 1993. 
Sheldon  D.  Butte. 
Dep  u  ty  Secretary. 
[PR  Doc.  93-23302  Filed  9-20-93;  10:46  am) 

BIUJNO  CODE  (SSS-OI-M 


NATIONAL  TRANSPORTATION  SAFETY  BOARD 

TIME  AND  DATE:  9:30  a.m..  Tuesday, 

September  28, 1993. 

PLACE:  The  Board  Room,  5th  Floor.  490 

L'Enfant  Plaza,  SW..  Washington,  DC 

20594. 


Federal  Register 

Vol.  58,  No.  182 

Wednesday.  September  22.  1993 


STATUS:  Open. 

MATTERS  TO  BE  CONSIDERED: 

5779A— Pipeline  Accident  Report:  Highly 
Volatile  Liquids  Release  from 
Underground  Storage  Cavern  and 
Explosive.  MAPCO  Natural  Gas  Liquids, 
Inc.,  Brenham,  Texas,  April  7, 1992. 

NEWS  MEDIA  CONTACT:  Telephone  (202) 
382-0660. 

FOR  MORE  INFORMATION  CONTACT:  Bea 
Hardesty,  (202)  382-6525. 

Dated:  September  17, 1993. 
Ray  Smith. 

Alternate  Federal  Register  Liaison  Officer. 
[PR  Doc.  93-23285  Filed  9-17-93;  4:54  pm] 
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DEPARTMENT  OF  COMMERCE 

National  Ocaanic  and  Atmoapharfc 
Admlnlatration 

50  CFR  Parta  222  and  227 

[Dodnt  No.  9307S2-3182;  LO.  062493B] 

Thraatanad  Fiah,  Wllditfa  and  Planta; 
Johnaon'a  Saagraaa 

Correction 

FR  Doc.  93-22508  was  published  on 
page  48327  in  the  issue  of  Wednesday, 
September  15, 1993.  This  document 
proposes  to  add  Johnson's  seagrass 
(Halophila  johnsonii)  to  the  U.S.  List  of 
Endangered  snd  Threatened  Plants.  It 
was  published  in  the  Rules  section  of 
the  Federal  Register.  It  should  have 
appeared  in  the  Prop>osed  Rules  section. 

MUMQ  cooc  inMi« 


DEPARTMENT  OF  THE  TREASURY 
Intamal  Ravanua  Sarvica 
26  CFR  Parti 
[r.D.  8483] 

RIN154S-AR06 

Eamlnga  and  Proflta  of  Ragulatad 
Invastmant  Companiaa  and  Real  Eatata 
Tniata 

Correction 

In  rule  document  93-19753  begiiming 
on  page  43797  in  the  issue  of 
Wednesday,  August  18, 1993,  make  the 
following  correction: 

f1JS2-12    [Comettdl 

On  page  43798.  in  the  first  column,  in 
§1.852-12(b)(l).  in  the  second  line.  "In 
general.Tl  y^n"8hould  read  "In  general. 
An". 

MJJNQ  COOC  1MM1-0 


Vol.  58.  No.  182 

Wednesday.  September  22.  1993 


Wednesday 
September  22,  1993 


Part  II 


Environmental 
Protection  Agency 

40  CFR  Parts  9  and  63 
National  Emission  Standards  for 
Hazardous  /Ur  Pollutants  for  Source 
Categories:  Perchloroethyfene  Dry 
Cleaning  Facilities;  Final  Rule 
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ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Parts  9  and  63 
IAD-fRL-4732-91 
BIN  2060-AC27 

National  Emission  Standards  for 
Hazardous  Air  Pollutants  for  Source 
Categories:  Perchloroethylene  Dry 
Cleaning  Facilities 

AGENCY:  Environmental  Protection 
Agency  (EPA). 
ACnON:  Final  rule. 

SUMMARY:  National  emission  standards 
for  hazardous  air  pollutants  (NESHAP) 
for  perchloroethylene  (PCE)  dry 
cleaning  facilities  were  proposed  in  the 
Federal  Register  on  December  9, 1991 
(56  FR  64382).  A  notice  of  availability 
of  new  information  on  control  of  PCE 
emissions  during  clothing  transfer  at  dry 
cleaning  facilities  that  use  transfer  dry 
cleaning  machines  was  published  on 
October  1,  1992  (57  FR  45363).  This 
action  promulgates  national  emission 
standards  for  PCE  dry  cleaning  facilities. 
These  standards  implement  section  112 
of  the  Clean  Air  Act  (Act)  and  are  based 
on  the  Administrator's  determination 
that  PCE  is  a  hazardous  air  pollutant 
(HAP)  and  that  emissions,  ambient 
concentrations,  bioaccumulation,  or 
deposition  of  PCE  are  known  to  cause  or 
may  reasonably  be  anticipated  to  cause 
adverse  effects  to  human  health  or  the 
environment. 

The  intended  effect  of  this  NESHAP  is 
to  require  all  new  and  existing  major 
source  dry  cleaning  facilities  (emitting 
or  with  the  potential  to  emit  greater  than 
9.1  megagrams  (Mg)  [10  tons]  per  year 
of  PCE)  to  control  emissions  to  the  level 
of  the  maximum  achievable  control 
technology  (MACT),  as  specified  in 
section  112  of  the  Act. 

The  intended  effect  of  this  NESHAP  is 
also  to  require  all  new  and  existing  area 
source  dry  cleaning  facilities  (emitting 
or  with  the  potential  to  emit  9.1  Mg  (10 
tons)  per  year  or  less  of  PCE)  to  control 
PCE  emissions  to  the  level  achieved  by 
generally  available  control  technologies 
(GACT)  or  management  practices. 
EFFECTIVE  DATE:  September  22, 1993. 

Judicial  Review.  Under  section 
307(b)(1)  of  the  Act,  judicial  review  of 
the  actions  taken  by  this  notice  is 
available  only  by  filing  a  petition  for 
review  in  the  U.S.  Court  of  Appeals  for 
the  District  of  Columbia  Circuit  within 
60  days  of  today's  publication  of  this 
rule.  Under  section  307(b)(2)  of  the  Act, 
the  requirements  that  are  the  subject  of 
today's  notice  may  not  be  challenged 
later  in  civil  or  criminal  proceedings 


brought  by  the  EPA  to  enforce  these 
requirements. 

ADDRESSES:  Background  Information 
Document.  The  background  information 
document  (BID)  for  the  promulgated 
standards  may  be  obtamed  from  the  U.S. 
EPA  Library  (MD-35).  Research  Triangle 
Park,  North  Carolina  27711,  telephone 
number  (919)  541-2777  Please  refer  to 
"Dry  Cleaning  Facilities — Background 
Information  for  Promulgated 
Standards,"  EPA-450/3-91-O20b.  The 
BID  contains:  (1)  A  summary  of  the 
public  comments  made  on  tbe  proposed 
NESHAP  and  the  notice  of  availability 
of  new  information  and  the 
Administrator's  response  to  the 
comments;  (2)  a  summary  of  the  changes 
made  to  the  NESHAP  since  proposal; 
and  (3)  the  final  Environmental  Impact 
Statement,  which  summarizes  the 
impacts  of  the  standards. 

Docket.  Docket  No.  A-88-11, 
containing  information  considered  by 
the  EPA  in  development  of  the 
promulgated  standards,  is  available  for 
public  inspection  between  8:30  a.m.  and 
3:30  p.m.,  Monday  through  Friday, 
excluding  Federal  holidays,  at  the  EPA's 
Air  Docket  (LE-131),  Waterside  Mall, 
room  M1500, 1st  Floor,  U.S. 
Environmental  Protection  Agency,  401 
M  Street  SW.,  Washington.  DC  20460.  A 
reasonable  fee  may  be  charged  for 
copying. 

Public  Meeting.  As  discussed  in  more 
detail  at  the  end  of  this  preamble,  in 
order  to  gain  additional  understanding 
of  indoor  air  pollution,  groimd  water 
contamination  and  solid  waste 
generation  resulting  from  dry  cleaning 
facilities,  the  EPA  will  convene  a  public 
meeting  at  a  place  and  time  to  be 
announced.  Information  also  will  be 
sought  on  the  environmental  impacts 
associated  with  the  operation  of 
wastewater  evaporators.  The  objective  of 
this  public  meeting  will  be  to  gather 
information  on  the  magnitude  of  these 
problems,  as  well  as  potential  solutions 
to  these  problems. 

Individuals  wishing  to  find  out  the 
date  and  location  of  the  meeting  or  to 
speak  at  this  public  meeting  shoukd 
contact  Ms.  Julia  Stevens  at  (919)  541- 
5578  by  October  22, 1993.  Individuals 
wishing  to  submit  written  comments  in 
lieu  of  attending  this  public  meeting 
should  forward  their  comments  by 
November  22, 1993  to:  Mr.  Bruce 
Jordan,  Director;  Emission  Standards 
Division  (MD-13);  Envirorunental 
Protection  Agency;  Research  Triangle 
Park,  NC  27711. 

FOR  FURTHER  INFORMATION  CONTACT:  For 
information  concerning  the  standards, 
contact  Mr.  George  Smith  at  (919)  541- 
1549  or  Mr.  Fred  Porter  at  (919)  541- 


5251,  Standards  Development  Branch, 
Emission  Standards  Division  (MD-13), 
U.S.  Environmental  Protection  Agency, 
Research  Triangle  Park,  North  Carolina 
27711. 

SUPPLEMENTARY  INFORMATION:  The 
following  outline  is  provided  to  aid  in 
reading  Uie  preamble  to  the  final  rule. 

I.  Background 

A.  List  of  Categories  and  Subcategories 

B.  Source  of  Authority  for  National 
Emission  Standards  for  Hazardous  Air 
Pollutants  ' 

C.  Criteria  for  Development  of  National 
Emission  Standards  for  Hazardous  Air 
Pollutants 

D.  Categorization/Subcategorization: 
Determining  Maximum  Achievable  Control 
Technology  "Floors"  for  NESHAP 

E.  Historical  Development  of  the  Standards 

II.  Summary 

A.  Summary  of  Promulgated  Standards 

B.  Selection  of  Basis  of  Standards  for  New 
and  Existing  Sources — Selection  of  MACT  or 
GACT 

C  Selection  of  Format  for  the  Final  Rule 

D.  Summary  of  Changes  Since  Proposal 

E.  Potential  to  Emit 

III.  Summary  of  Environmental,  Energy,  and 
Economic  lmf)acts 

A,  Affected  Facilities 

B.  Air  Impacts 

Q  Water,  Solid  Waste,  Noise,  and 
Radiation  Impacts 

D.  Energy  Impacts 

E.  Cost  Impacts 

F.  Economic  Impacts 

IV.  Public  Participation 

V.  Significant  Comments  and  Changes  to  the 
Proposed  Standards 

A.  Regulatory  Approach 

B.  Emission  Control 

C  Monitoring  and  Equivalency 
D.  Other  Issues  and  Follow-up  to  Today's 
Action 

V'l.  Administrative  Requirements 

A.  Docket 

B.  Paperwork  Reduction  Act 
C  Executive  Order  12291 

D.  Regulatory  Flexibility  Act 

E.  Miscellaneous 

L  Background 

A.  List  of  Categories  and  Subcategories 

The  Act  requires,  under  section  112, 
that  the  EPA  evaluate  and  control 
emissions  of  HAP's.  The  control  of 
HAP's  is  achieved  through 
promulgation  of  emission  standards 
under  sections  112(d)  and  112(f)  for 
categories  of  sources  that  emit  HAP's. 
Section  112(c)(3)  directs  the 
Administrator  to  list  each  category  or 
subcategory  of  area  sources  which  the 
Administrator  finds  "presents  a  threat  of 
adverse  effects  to  human  health  or  the 
environment."  Section  112(c)(3)  also 
directs  the  Administrator  to  list  within 
5  years  "sufficient  categories  or 
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subcategories  of  area  sources  to  ensure 
that  area  sources  representing  90 
percent  of  the  area  source  emissions  of 
the  30  HAP's  that  present  the  greatest 
threat  to  public  health  in  the  largest 
number  of  urban  areas  are  subject  to 
regulation."  Section  112(c)(1)  directed 
the  EPA  to  publish  an  initial  list  of 
major  sources  which  emitted  one  or 
more  of  the  hsted  189  HAP's.  As 
described  in  the  proposal.  (56  FR  64382. 
64383  (December  9. 1991)).  the  EPA 
identified  5  categories  of  major  or  area 
sources  of  dry  cleaners  for  regulation. 
These  source  categories  were  included 
in  the  initial  section  112(c)(1)  list 
pubhshed  on  July  16. 1992,  (57  FR 
31576)  as  follows: 

Sou/re  Category  and  Subcategory 
Industrial  (major) — Diy-to-dry  machines; 
Transfer  machines. 

Commercial  (major) — ^Transfer  machines. 
Commercial  (aiea)^Dry-to-dry  machines; 
Transfer  machines. 

All  sources  in  the  industrial  category 
are  major  sources.  The  industrial 
category  has  two  basic  types  of 
mM;hines:  Dry-to-dry  and  transfier.  A 
major  source  includes  any  source  that 
emits  or  has  the  potential  to  emit, 
considering  controls,  in  the  aggregate, 
9  1  Mg/yr  (10  tpy)  of  any  HAP  (section 
112(a)(1)  of  the  Act).  The  EPA  proposed 
that  the  industrial  source  category  and 
those  major  sources  under  the 
commercial  source  category  be  regulated 
under  MACT.  The  EPA  also  proposed 
that  the  commercial  source  category, 
which  includes  area  sources,  be  listed 
under  section  112(c)(3)  for  regulation 
under  GACT. 

B.  Source  of  Authority  for  National 
Emission  Standards  for  Hazardous  Air 
Pollutants  Development 

Title  III  of  the  Act  was  enacted  to  help 
reduce  the  increasing  amount  of 
nationwide  air  toxics  emissions.  Under 
title  m.  section  112  was  amended  to 
give  the  EPA  the  authority  to  establish 
national  standards  to  reduce  air  toxics 
from  sources  that  emit  one  or  more 
HAP.  Section  112(b)  contains  a  list  of 
HAP's,  which  are  the  specific  air  toxics 
to  be  regulated  by  NESHAP.  Section 
112(c)  directs  the  EPA  to  use  this 

f)ollutant  list  to  develop  and  publish  a 
ist  of  source  categories  for  which  a 
NESHAP  will  be  developed.  The  EPA 
must  list  all  known  categories  and 
subcategories  of  "major  sources" 
(defined  above)  which  emit  one  or  more 
of  the  listed  HAP's.  Area  source 
categories  selected  by  the  EPA  for 
NESHAP  development  will  be  based  on 
the  Administrator's  judgment  that  the 
sources  in  a  catagoiy.  individuaUy  or  in 
aggregate,  poce  a  "threat  of  adverse 


effects  to  health  and  the  eovironment." 
As  noted  above,  the  initial  section 
112(c)(1)  list  of  source  categories  was 
published  on  July  16.  1992  (57  FR 
31576)  and  list3d  5  source  categories  of 
dry  cleaners  (three  major  and  two  area). 

C.  Criteria  for  Development  of  National 
Emission  Standards  for  Hazardous  Air 
Pollutants 

The  NESHAP  are  to  be  developed  to 
control  HAP  emissions  from  both  new 
and  existing  sources  according  to  the 
statutory  directives  set  out  in  section 
112.  The  statute  requires  the  standards 
to  reflect  the  maximum  degree  of 
reduction  in  emissiots  of  HAP's  that  is 
achievable  for  new  or  existing  sources. 
The  NESHAP  must  reflect  consideration 
of  the  cost  of  achieving  the  emission 
reduction,  and  any  ncmair  quality  health 
and  environmental  impacts,  and  energy 
requirements  fcr  control  levels  more 
stringent  than  the  MACT  Hoors 
(described  below).  The  emission 
reduction  may  be  accomplished  through 
application  of  neasuies,  processes, 
methods,  systems  or  techniques 
including,  but  not  limited  to.  measiires 
which: 

1.  Reduce  the  volume  of,  or  eliminate 
emissions  of,  such  pollutants  through 
process  changes,  substitution  of 
materials  or  other  modifications, 

2.  Enclose  systems  cr  processes  to 
eliminate  emissions. 

3.  Collect,  capture  or  treat  such 
pollutants  when  released  from  a 
process,  stack,  storage  or  fugitive 
emissions  poin', 

4.  Are  design  equipment,  work 
practice,  or  operational  standards 
(including  requirements  for  operator 
training  or  certification)  as  provided  in 
subsection  (h).  or 

5.  Are  a  combination  of  the  above 
(section  112(d)(2)). 

To  develop  a  NESHAP.  the  EPA 
collects  iniormt  tion  ah  out  the  industry, 
including  inforraation  on  emission 
source  characteristics,  control 
technologfies.  data  frorti  HAP  emission 
tests  at  well-controlled  facilities,  and 
information  on  "he  costs  a^d  other 
energy  and  env  ronmental  impacts  of 
emission  contrt  1  techniques.  The  EPA 
uses  this  infom  ation  tc  analyze 
possible  reguilat  oty  approecb«s. 

Although  NESKAP  are  normally 
structured  in  t©  ms  of  r,umerical 
emisskm  hmits.  altemetive  approaches 
are  sometimes  recessary.  In  some  cases, 
physically  mearoring  eoiissians  from  a 
source  may  be  i  npossil  le  or  at  least 
impracticable  d  je  to  technokigical  aiKi 
economic  UmitatifMU.  Ssction  llZ(h> 
authorizes  the  /.dminisaraloi  to 
promulgate  a  6t  si^,  ec  ui|Naenl.  work 
practioev  ot  ope^aboBal  ataadtaid.  or 


combinatian  thereof,  in  those  cases 
where  it  is  not  feasible  to  prescribe  or 
enforce  an  emissions  standeo'd. 

Section  112(h)(2)  provides  that,  "the 
phrase  'not  feasible  to  prescribe  or 
enforce  an  emission  standard'  means 
any  situation  in  which  the 
Administrator  determines  that  "the 
apphcation  of  measurement 
methodology  to  a  particular  class  of 
sources  is  not  practicable  due  to 
technological  and  economic 
limitations."  As  described  below,  the 
Administrator  has  determined  that  it  is 
impracticable  to  prescribe  an  emission 
standard  far  the  sources  subject  to  this 
rule.  Accordingly,  this  final  rule  is  being 
issued  as  a  section  112(h)  standard. 

D.  Categorization/Subcategorization : 
Determining  Maximum  Achievable 
Control  Technology  "Floors"  for 
NESHAP 

The  Act  directs  the  Administrator  to 
list  categories  and  subcategories  of 
major  sources  and  area  sources  which 
emit  one  or  more  of  the  HAP's  listed  in 
section  112(b)  (section  112(c)  of  the 
Act).  The  Administrator  shall  list  all 
major  sources  which  emit  H.\P's.  The 
Administrator  shall  List  those  area 
source  categories  and  subcategories 
which  she  finds  present  a  threat  of 
adverse  effects  to  human  heakh  or  the 
environment  warranting  regulation. 
Once  the  EPA  has  identified  the  specific 
source  categories  or  subcategories  of 
major  sources  and  area  sources  that  it 
intends  to  regulate  under  section  112,  it 
must  set  M,\CT  standards  for  each  and 
must  set  such  standards  at  a  level  at 
least  as  stringent  as  the  "floor."  unless 
it  regulates  area  sources  under  section 
H2(d)(5)  as  described  below.  Congress 
provided  certain  very  specific  directives 
to  guide  the  EPA  in  the  process  of 
determining  the  regulatory  floor. 

Congress  specified  that  the  EPA  shall 
establish  standards  which  require  "the 
maximum  degree  of  reduction  in 
emissions  of  the  hazardous  air 
pollutants  •   *  *  that  the  Administrator, 
taking  into  considwation  the  cost  of 
achieving  such  emission  reduction,  and 
any  nonair  quality  health  and 
environmental  impacts  and  energy 
requirements,  determines  is  achievable 
•  •  '"(section  112(d)(2)  of  the  Act)  In 
addition.  Congress  hmited  the  EPA's 
discretion  by  estabhshing  a  minimimi 
baseline  or  "floor"  for  standards.  Foe 
new  sources,  the  standards  for  a  source 
category  or  subcategory  'shall  not  be 
less  stringeot  than  the  emission  control 
that  is  achieved  in  practice  by  the  best 
caatroUed  similar  source,  as  detarmtoed 
by  the  AdaiiBistrator"  (saction  112(d)(3) 
of  the  Act).  Congiess  provided  that 
existing  nuaca  standards  could  be  bss 
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stringent  than  new  source  standards  but 
could  be  no  less  stringent  than  the 
average  emission  limitation  achieved  by 
the  best  performing  12  percent  of  the 
existing  sources  (excluding  certain 
sources)  for  categories  and  subcategories 
with  30  or  more  sources  or  the  best 
performing  5  sources  for  categories  or 
subcategories  with  fewer  than  30 
sources  (section  112(d)(3)  of  the  Act). 

Once  the  floor  has  beien  determined 
for  new  or  existing  sources  for  a 
category  or  subcategory,  the 
Administrator  must  set  MACT  standards 
that  are  no  less  stringent  than  the  floor. 
Such  standards  must  then  be  met  by  all 
sources  within  the  category  or 
subcategory.  However,  in  establishing 
the  standards,  the  Administrator  may 
distinguish  among  classes,  types,  and 
sizes  of  soim:es  within  a  category  or 
subcategory  (section  112(d)(1)  of  the 
Act).  Thus,  for  example,  the 
Administrator  could  establish  two 
classes  of  sources  within  a  category  or 
subcategory  based  on  size  and  establish 
a  different  emission  standard  for  each 
class,  provided  both  standards  are  at 
least  as  stringent  as  the  MACT  floor. 

In  addition,  the  Act  provides  the 
Administrator  further  flexibility  to 
regulate  area  sources.  Section  112(d)(5) 
provides  that  in  lieu  of  establishing 
MACT  standards  under  section  112(d), 
the  Administrator  may  jpromuigate 
standards  which  provide  for  the  use  of 
"generally  available  control 
technologies  or  management  practices." 
Area  source  standards  promulgated 
under  this  authority  (GACT  standards) 
would  not  be  subject  to  the  MACT 
"floors"  described  above.  Moreover,  for 
source  categories  subject  to  standards 
promulgated  under  section  112(d)(5), 
the  EPA  is  not  required  to  conduct  a 
residual  risk  analysis  under  section 
112(f). 

At  the  end  of  the  data  gathering  and 
analysis,  the  EPA  must  decide  whether 
it  is  more  appropriate  to  follow  the 
MACT  or  the  GACT  approach  for 
regulating  an  area  source  category.  As 
stated  previously,  MACT  is  required  for 
major  sources.  If  all  or  some  portion  of 
the  sources  emits  less  than  9.1  Mg/yr 
(10  tpy)  of  any  one  HAP  (or  less  than 
22.7  Mg/yr  (25  tpy)  of  total  HAP's).  then 
it  may  be  appropriate  to  define 
subcategories  within  the  source  category 
and  apply  a  combination  MACT/GACT 
approach,  MACT  for  major  sources  and 
GACT  for  area  sources.  In  other  cases, 
it  may  be  appropriate  to  regulate  both 
major  and  area  sources  in  a  soiut:e 
category  under  MACT. 

The  next  step  in  estabUshing  a  MACT 
or  GACT  standard  is  the  investigation  of 
regulatory  alternatives.  With  MACT 
standards,  only  alternatives  at  least  as 


stringent  as  the  floor  may  be  considered. 
Information  about  the  industry  is 
analyzed  to  develop  model  plant 
populations  for  projecting  national 
impacts,  including  HAP  emission 
reduction  levels,  costs,  energy,  and 
secondary  impacts.  Several  regulatory 
alternative  levels  (which  maybe 
different  levels  of  emissions  control  or 
different  levels  of  applicability  or  both) 
are  then  evaluated  to  determine  the 
most  plausible  regulatory  alternative  to 
reflect  the  appropriate  MACT  or  GACT 
level. 

The  regulatory  alternatives  for  new 
versus  existing  sources  may  be  different, 
and  separate  regulatory  decisions  must 
be  made  for  new  and  existing  sources. 
For  both  source  types,  the  selected 
alternative  may  be  more  stringent  than 
the  MACT  floor.  However,  the  control 
level  selected  must  be  technically 
achievable.  In  selecting  a  regulatory 
alternative  to  represent  MACT  or  GACT, 
the  EPA  considers  the  achievable 
reduction  in  emissions  of  HAP's  (and 
possibly  other  pollutants  that  are  co- 
controlled),  the  cost  and  economic 
impacts,  energy  impacts,  and  other 
environmental  impacts.  The  objective  is 
to  achieve  the  maximum  degree  of 
emission  reduction  without 
unreasonable  economic  or  other 
impacts. 

The  selected  regulatory  alternative  is 
then  translated  into  a  proposed 
regulation.  The  regulation  implementing 
the  MACT  or  GACT  decision  typically 
includes  sections  of  applicability, 
standards,  test  methods  and  compliance 
demonstration,  monitoring,  reporting, 
and  recordkeeping.  The  preamble  to  the 
proposed  regulation  provides  an 
explanation  of  the  rationale  for  the 
decision.  The  public  is  invited  to 
comment  on  the  proposed  regulation 
during  the  public  comment  period. 
Based  on  an  evaluation  of  these 
comments,  the  EP^  reaches  a  final 
decision  and  promulgates  the  NESHAP. 

E.  Historical  Development  of  the 
Standards 

On  November  25, 1980  (45  FR  78174). 
the  EPA  proposed  new  source 
performance  standards  (NSPS)  to  limit 
emissions  of  volatile  organic 
compounds  (VOC's)  from  new, 
modified,  and  reconstructed  PCE  dry 
cleaners  under  the  authority  of  section 
111  of  the  Act.  On  December  26, 1985 
(50  FR  52880),  the  EPA  published  a 
Notice  of  Intent  to  List  PCE  as  a 
potentially  toxic  air  pollutant  to  be 
regulated  under  section  112  of  the  Act 
and  solicited  information  on  the 
potential  carcinogenicity  of  PCE. 
Perchloroethylene  is  the  predominant 
solvent  used  in  dry  cleaning.  It  has 


chemical  and  physical  properties  which 
make  it  the  most  desirable  solvent 
available  for  the  dry  cleaning  of  fabrics. 
Information  was  also  requested  on 
applicable  emission  control  equipment 
and  the  associated  level  of  control 
achievable. 

Subsequent  to  the  EPA's  issuance  of 
the  1980  proposed  rule  and  to  the  EPA's 
Notice  of  Intent  to  List  and  possible 
regulation  of  PCE  emissions  from  dry 
cleaners  under  section  112,  a  private 
citizens  group  from  Oregon,  Francis  P. 
Cook,  et  al.,  brought  suit  against  the 
Administrator  of  the  EPA  to  compel  him 
to  issue  a  final  rule  regulating  emissions 
ftiDm  PCE  dry  cleaners  under  the 
authority  of  section  111  of  the  Act.  The 
EPA  and  plaintiffs  negotiated  a 
settlement  of  the  lawsuit  whereby  the 
EPA  agreed  to  enter  into  a  Consent 
Decree.  The  U.  S.  District  Court  for  the 
District  of  Oregon  entered  the  Consent 
Decree  on  March  16, 1990,  [Cook  v. 
Fteilly,  No.  89-630  7E  (D.  Ore)).  In  the 
Consent  Decree,  the  EPA  Administrator 
agreed  to  sign  proposed  NESHAP  for 
PCE  dry  cleaning  facilities  within  1  year 
and  promulgate  the  standards  within  2 
years  following  enactment  of  the  new 
amendments  to  the  Act.  In  accordance 
with  the  Consent  Decree,  on  November 
15, 1991,  the  Administrator,  William  K. 
Reilly,  signed  the  proposed  rulemaking. 
That  notice  appeared  in  the  Federal 
Register  on  December  9,  1991,  (56  FR 
64382). 

In  that  notice,  the  EPA  proposed  to 
regulate  PCE  emissions  from  dry 
cleaners  under  authority  of  section  112 
of  the  Act  because  PCE  is  included  on 
the  list  of  HAP's  found  in  section 
112(b). 

A  notice  announcing  the  withdrawal 
of  the  proposed  NSPS  for  regulating 
VOC  emissions  from  PCE  dry  cleaners 
under  section  111  was  also  published  at 
that  time  (56  FR  64382).  The  Consent 
Decree  was  amended  twice  to  provide 
the  EPA  additional  time  to  complete 
this  action,  with  the  current  decree 
requiring  the  Administrator  to  sign  a 
final  rulemaking  notice  not  later  than 
September  13, 1991.  This  action 
completes  the  EPA's  obligations  to  take 
regulatory  action  in  compliance  with 
the  Consent  Decree. 

n.  Summary 

A.  Summary  of  Promulgated  Standards 

The  standards  being  promulgated 
today  will  reduce  emissions  of  PCE  from 
new  and  existing  dry  cleaning  facilities 
in  the  industrial  and  commercial  sectors 
of  the  dry  cleaning  industry.  Coin- 
operated  dry  cleaning  machines  are 
exempt  from  the  standards.  The 
requirements  of  the  standards  are 
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discussed  below.  The  process  vent 
control  requirements  of  the  standards 
are  presented  in  table  1. 


Table  1  .—Requirements  cf  the  FCE  Dry  Cleaning  NESHAP 


Requirement 


Applicability: 

Dry  Cleaning  Facilities  with: 

(1)  Only  Dry-to-Dry  Machines  .... 

(2)  Only  Transfer  Machines 

(3)  Both  Dry-to-Dry  and  Transfer 
Machines. 

F  ocess  Vent  Controls: 

Existing  Facilities  

New  Facilities 


Fugitive  Controls: 
Existing  Facilities 


New 


Small  area  source 


Consuming  less  than: 

140  gallons  PCE/year 
200  gallons  PCE/year 
140  gallons  PCE/year 


None 
(*) 


{*) 
(•) 


Large  area  source 


Csnsuming  between: 

140-2,100  gallons  PCE/year 
200-1.800  gallons  PCE/year 
140-1,800  gallons  PCE/year 


0) 


(*) 
(») 
(•) 


1  Refrigerated  condenser  (or  equivalent)  Existing  carbon  adsortmrs  can  remain. 

sRefngerated  condenser  (or  equivalent). 

3  Leak  detection/repair. 

*  Store  all  PCE  solvent  &  waste  in  sealed  containers. 

s  Leak  detectkxi/repair. 

"Store  all  PCE  solvent  &  waste  in  sealed  containers. 

^  No  new  transfer  nriachine  systems  alk)wed. 


Owners  and  operators  of  all  new  dry 
cleaning  machines  and  existing 
uncontrolled  dry  cleaning  machines 
located  at  major  sources,  as  well  as 
those  of  many  area  sources,  are  required 
to  install  and  operate  refrigerated 
condensers  to  control  PCE  emissions 
from  process  vents.  Owners  and 
operators  of  existing  dry  cleaning 
machines  controlled  with  carbon 
adsorbers  that  were  installed  prior  to 
today's  date  are  not  required  to  replace 
the  carbon  adsorber  with  a  refrigerated 
condenser.  These  owners  and  operators 
may  continue  to  operate  their  carbon 
adsorbers  to  control  PCE  emissions  from 
process  vents.  Owners  and  operators  of 
all  dry  cleaning  machines  are  required 
to  operate  their  PCE  emission  control 
equipment  and  dry  cleaning  machines 
according  to  the  manufacturer's 
recommendations.  New  transfer 
machine  systems  are  effectively  banned 
through  a  reqmrement  prohibiting  any  ■ 
PCE  emissions  from  clothing  transfer 
between  the  washer  and  dryer  of 
transfer  machine  systems. 

Additional  controls  are  required  for 
new  dry-to-dry  machines  and  existing 
transfer  machine  systems  located  at 
major  sources.  Owners  or  operators  of 
new  dry-to-dry  machines  located  at 
major  sources  are  required  to  install  a 
carbon  adsorber  in  addition  to  a 
refrigerated  condenser.  The  PCE 
saturated  air  remaining  in  the  dry 
cleaning  drum  after  completion  of  the 


refrigerated  concenser  cycle  must  be 
passed  through  t  lis  carbon  adsorber 
immediately  before  the  door  of  the  dry 
cleaning  machine  is  opened  or  as  the 
door  is  opened.  Owners  or  operators  of 
existing  transfer  machine  systems 
located  at  major  sources  ere  required  to 
contain  their  trar.sfer  machine  systems 
inside  a  room  en  :losiu^.  This  room 
enclosure  must  t  e  vented  to  a  carbon 
adsorber  to  control  PCE  emissions 
captured  by  the  room  enclosure. 

To  determine  if  a  dry  cleaning  facility 
is  a  major  source  emitting  over  9.1  Mg 
(10  tons)  per  yea-,  total  arjiual  PCE 
consumption  of  til  of  the  dry  cleaning 
machines  at  a  facility  is  used  to 
determine  PCE  emissions.  For  the 
purpose  of  these  standards,  PCE 
consumption  during  any  period  is 
defined  as  the  PC  E  purchtsed  during 
that  period.  A  facility  with  only  dry-to- 
dry  machines  consimiing  8,000  liters 
(2,100  gallons)  per  year  would  emit  9.1 
Mg  (10  tons)  per  vear  of  PCE  and  is 
considered  a  major  soim:6.  Similarly,  a 
facility  with  only  transfer  machine 
systems  consumiig  6,800  liters  (1,800 
gallons)  per  year  .vould  emit  9.1  Mg  (10 
tons]  per  year  of  ?CE  and  is  considered 
a  major  source.  F  nally,  a  acility  with 
both  dry-to-dry  n  achines  and  transfer 
machine  systems  consummg  6,800  liters 
(1,800  gallons)  pi  r  year  w  juld  emit  9.1 
Mg  (10  tons)  per  year  and  Is  also 
considered  a  major  source. 


Major  source 


Consuming  more  than: 

2.100  gallons  PCE/year 
1,800  gallons  PCE/year 
1 ,800  gallons  PCE/year 


(') 
Refrigerated  condenser  followed 
by  small  carbon  adsortwr  (or 
equivalent) 

Room  enclosure 


The  standards  include  yearly  low 
solvent  consumption  exemption  levels 
for  existing  area  sources  (these  low 
solvent  consumption  levels  do  not 
apply  to  new  sources).  The  low 
consumption  exemption  level  is  530 
Uters  (140  gallons)  per  year  for  an 
existing  area  source  that  contains  only 
dry-to-dry  machines.  The  low 
consumption  exemption  level  is  760 
liters  (200  gallons)  per  year  for  an 
existing  area  source  that  contains  only 
transfer  machine  systems.  Finally,  the 
low  consumption  exemption  level  is 
530  Uters  (140  gallons)  per  year  for  an 
existing  area  source  that  contains  both 
dry-to-dry  machines  and  transfer 
machine  systems.  Existing  area  sources 
vrith  a  yearly  PCE  consumption  below 
these  low  solvent  consumption 
exemption  levels  are  not  required  to 
install  process  vent  controls.  To 
determine  appropriate  compliance 
requirements  based  on  PCE 
consumption,  owners  or  operators  of  all 
dry  cleaning  facilities  must  calculate  a 
yearly  rolling  total  of  PCE  consumption 
(based  on  purchase  receipts)  on  the  first 
dayof  each  month. 

■The  owner  or  operator  of  each  dry-to- 
dry  machine,  transfer  machine  dryer,  or 
reclaimer  using  a  refrigerated  condenser 
is  required  to  monitor  and  record  the 
temperature  on  the  outlet  side  of  the 
refiijgerated  condenser  once  per  week. 
The  owner  or  operator  of  eadb  transfer 
machine  washer  using  a  refrigerated 
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condenser  is  required  to  monitor  and 
record  the  temperature  on  both  the  inlet 
side  and  the  outlet  side  of  the 
refrigerated  condenser  once  per  week. 
The  owner  or  operator  of  each  existing 
dry  cleaning  machine  using  an  existing 
carbon  adsorber  for  process  vent 
control,  which  was  installed  prior  to 
today,  or  each  new  major  source  dry-to- 
dry  machine  using  a  supplemental 
carbon  adsorber  to  control  PCE 
remaining  in  the  machine  drum,  is 
required  to  monitor  the  concentration  of 
PCE  in  the  carbon  adsorber  exhaust 
outlet  once  per  week. 

All  owners  or  operators  of  dry 
cleaning  fadhties  are  subject  to 
pollution  reduction  requirements  for  all 
dry  cleaning  machines  as  well  as 
auxiliary  equipment  (such  as  emission 
control  devices,  pumps,  filters,  muck 
cookers,  stills,  solvent  tanks,  solvent 
containers,  water  separators,  diverter 
valves,  and  interconnecting  piping, 
hoses,  and  ducts).  To  prevent  liquid  and 
vapor  leaks  from  these  sources,  a  weekly 
leak  detection  and  repair  program  is 
required  at  all  facilities  except  existing 
facihties  with  annual  receipts  less  than 
$75,000,  where  biweekly  leak  detection 
and  repair  is  required.  All  leaks 
detected  must  be  recorded  in  a  log,  must 
have  their  necessary  repair  parts 
ordered,  and  must  be  repaired  within  5 
working  days  of  receiving  the  necessary 
part.  Storage  of  waste  containing  PCE  in 
tightly  sealed  containers  is  also  required 
to  reduce  PCE  emissions  before 
disposal.  Owners  or  operators  of  all  dry 
cleaning  facilities  must  mAJntAin 
monthly  records  of  PCE  consumption, 
based  on  purchase  receipts.  Each 
month,  the  annual  PCE  consumption  for 
the  preceding  12  months  must  also  be 
calculated  and  recorded. 

Initial  reports  certified  by  a 
responsible  official  are  required,  which 
include  a  brief  description  of  and  the 
design  capacity  of  all  dry  cleaning 
machines  at  the  focility,  annual  facility 
PCE  consumption  and,  where 
appropriate,  the  type  of  emission 
control  device  to  be  used  to  achieve 
compliance  for  each  machine  at  the 
facility.  An  existing  dry  cleaning 
machine  that  commenced  construction 
prior  to  December  9, 1991  (the  date  of 
proposal  of  the  PCE  dry  cleaning 
NESHAP).  must  comply  with  pollution 
prevention  and  recordkeeping-and- 
reporting  requirements  starting  90  days 
from  today.  An  existing  machine  must 
comply  with  other  requirements  within 
38  months  of  today's  date.  In  general,  a 
new  dry  cleaning  machine  for  which 
construction  commenced  on  or  after 
DecMobv  0. 1091,  muat  achieve 
compBanoe  with  this  nile  iqwD  ttaitup. 
Howeew,  a  new  dry  r.toanlng  niertiine 


that  was  constructed  after  December  9, 
1991,  but  prior  to  today's  date  may 
comply  immediately  with  the  final  rule 
or  comply  with  section  112(i)(2)  of  the 
Act.  (Section  112(i)(2)  allows  quahfying 
new  sources  3  years  from  promulgation 
to  comply  with  the  final  rule.  If  they 
comply  with  the  proposed  rule  in  the 
interim.)  A  statement  signed  by  a 
responsible  official  certifying  that 
compliance  is  being  achieved  is 
required  30  days  following  the  date  of 
compliance. 

If  a  dry  cleaning  facility  that  initially 
met  the  requirements  for  an  area  source 
exceeds  the  PCE  consumption  level  for 
an  area  soiirce  and  becomes  a  major 
source,  that  dry  cleaning  facility  is 
required  to  achieve  compliance  with  the 
requirements  for  a  major  source  by  180 
days  from  the  date  that  the  PCE 
consumption  level  is  exceeded,  or 
within  36  months  following  today's 
date,  whichever  date  is  later. 

If  an  existing  dry  cleaning  facility 
initially  below  the  low  solvent 
consumption  exemption  level  for  an 
existing  area  source  exceeds  this  low 
solvent  consumption  exemption  level, 
that  dry  cleaning  fodUty  is  required  to 
achieve  compliance  with  the  process 
vent  requirements  for  an  area  source 
above  the  low  solvent  consumption 
exemption  level  by  180  days  from  the 
date  tnat  the  PCE  consumption  level  is 
exceeded,  or  within  36  months 
following  today's  date,  whichever  date 
is  later. 

The  recordkeeping  requirements 
indude  documentation  of  the  volume  of 
PCE  purchased  each  month,  results  and 
calciilations  of  the  yearly  PCE 
consumption  as  determined  each 
month,  results  of  weekly  or  biweekly 
PCE  liquid  and  vapor  leak  inspections 
and,  where  appropriate,  results  of 
weekly  control  device  monitoring 
(refrigerated  condenser  outlet 
temperature,  or  refrigerated  condenser 
inlet  and  outlet  temperatures,  or  carbon 
adsorber  exhaust  concentration).  All 
records  must  be  retained  for  5  years  and 
made  available  for  inspection  upon 
request.  Owners  and  operators  of  all  dry 
deaning  fedlities  must  retain  onsite  a 
copy  of  the  design  specifications  and 
operating  manuals  for  all  dry  cleaning 
machines  and  control  devices. 

Equivalent  pollution  prevendon  or 
emission  control  technology  may  be 
used  to  achieve  compliance  with  the 
standards  in  lieu  of  tne  control  devices 
required  by  the  standard  if  certain 
information  is  submitted  to  and 
approved  by  the  Administrator.  The 
Q'A  notes  that  a  dry  cleaner  could,  by 
repladng  perchkroethyleoe  yrUh  other 
deaning  agnta  if  evailable,  be  exempt 
from  process  vent  oonirt^  or  tlieantiie 


NESHAP.  An  alternative  standard  may 
be  approved  through  the  section  112(1) 
approval  process  if  the  State  meets 
certain  requirements  as  discussed  in 
more  detail  in  section  V.  This 
information  includes  diagrams; 
documentation  of  emission 
quantification;  solvent  mileage 
information:  identification  of 
maintenance  and  monitoring 
requirements  to  ensure  proper 
operation;  an  explanation  of  why  the 
data  regarding  emission  control  is 
accurate  and  representative  of  both 
short  and  long  term  performance;  an 
explanation  of  why  the  information 
supplied  can  be  extrapolated  to  dry 
cleaning  systems  other  than  the  specific 
systems  examined;  and  documentation 
of  cross-media  (water,  soUd  waste) 
impacts.  Upon  approval,  the 
Adjoiinistrator  will  publish  a  notice  in 
the  Federal  Register. 

Dry  cleaners  subject  to  today's  rule 
should  be  aware  of  a  separate  rule 
known  as  the  "general  provisions."  The 
general  provisions,  which  were 
proposed  in  the  Federal  Register  on 
August  11,  1993  (58  FR  42760),  are 
generic  requirements  that  sources 
subjed  to  section  112  standards  must 
meet.  Among  other  things,  the  proposed 
general  provisions  rule  contains  a 
procedure  for  existing  sources  to  apply 
for  a  one-year  compliance  extension, 
preconstruction  review  requirements  for 
major  sources,  and  definitions  of  terms 
that  will  be  used  in  many  or  all  section 
112  standards.  The  EPA  currently  plans 
to  promulgate  the  final  general 
provisions  in  March  1994. 

B.  Selection  of  Basis  of  Standards  for 
New  and  Existing  Sources — Selection  of 
MACTorGACT 

As  prescribed  by  section  112(c)(1),  the 
promulgation  of  these  standards  was 
preceded  by  the  development  and 
pubUcation  of  a  hst  with  all  the 
categories  and  subcategories  of  major 
and  area  sources  emitting  any  of  the 
HAP's  listed  in  section  112(b)  of  the 
Ad.  An  initial  Ust  of  such  categories 
(required  under  section  112(c)(1)]  was 
pubhshed  in  the  Federal  Register  on 
July  16,  1992  (57  FR  31576).  Three 
perchloroethylene  dry  cleaning  major 
source  categories  were  induded  on  this 
list:  (1)  Commerdal  dry  cleaning 
(perchloroethylene)— transfer  machines; 
(2)  industrial  dry  deaning 
(perchloroethylene) — transfer  machines; 
and  (3)  industrial  (by  deaning 
(perchloroethylene)— dry-toK&y 
machines.  Two  dry  cleaning  area  source 
categories  were  induded  on  this  Ust:  (1) 
Commerdal  dir  deaning 
(perchloraethyune)— truisiBr  machinea; 
and  U)  commerdal  dry  rleanlng 
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(perchloroethylene)— dry-to-dry 
machines.  The  Adniinistrator  found  that 
these  categories  present  "a  threat  of 
adverse  effects  to  human  health  or  the 
environment." 

As  described  above,  the  dry  cleaning 
industry  subject  to  the  NESHAP  is 
subcategorized  into  major  and  area 
source  dry  cleaners.  The  dry  cleaning 
industry  is  also  subcategorized  into 
industrial  and  commercial  sectors.  All 
industrial  dry  cleaners  are  major 
sources.  Commercial  dry  cleaners  can  be 
either  major  or  area  sources.  The  dry 
cleaning  industry  is  further 
subcategorized  into  diy-to-dry  and 
transfer  machines.  Altnough  two 
subcategories  of  coin-operation  dry-to- 
dry  machines  (plant  and  self-service) 
were  included  in  the  preliminary  source 
category  Ust  published  June  21, 1991  (56 
FR  28548),  these  two  subcategories  were 
deleted  from  the  final  source  category 
list  published  July  16.  1992  (57  FR 
31576).  These  two  subcategories  are 
exempt  from  this  final  NESHAP. 

There  were  no  differences  in  the  types 
of  control  technologies  identified  for  the 
subcategories  of  industrial  and 
commercial  dry  cleaners;  however, 
differences  in  control  technologies  were 
identified  between  major  and  area 
sources,  and  dry-to-dry  and  transfe 
machines.  These  differences  were  iised 
in  determining  the  requirements  qt  the 
NESHAP. 

The  rule  requires  newandejoiting 
dry-to-dry  machinesrSnd  transfer 
machine  dryers,  that  are  controlled  with 
refrigerated  condensers  to  be  closed- 
loop — in  other  words,  the  gas-vapor 
mixture  within  the  machine  camiot  be 
vented  to  the  atmosphere  while  the  dry 
cleaning  machine  drum  is  rotating. 
Although  the  refrigerated  condenser  can 
be  external  or  internal,  the  gas-vapor 
stream  must  be  routed  back  to  (or 
contained  within)  the  machine  in  a 
closed-loop  configuration,  without 
venting  to  the  atmosphere.  This  ensures 
that  the  gas-vapor  stream  passes 
multiple  times  through  the  refrigerated 
condenser  and  that  high  control 
efficiency  can  be  achieved.  The  EPA 
wishes  to  emphasize  that  the  rule  does 
not  prohibit  fan-and-vent  systems  which 
operate  when  the  machine  door  is  open 
to  reduce  worker  exposure  to  PCE 
vapors  left  inside  the  drum  at  the  end 
of  the  drying  cycle. 

The  selection  of  the  standards  for  this 
NESHAP  based  upon  the 
subcategorization  of  the  dry  cleaning 
industry  discussed  above  is  summarized 
as  follows. 

1.  Major  Sources 

Section  112  of  the  Act  defines  a  major 
source  as  any  stationary  source  that 


emits  9.1  Mg/yr  (10  tpy)  or  more  of  any 
one  HAP  or  22.7  Mg/yr  (25  tpy)  or  more 
of  total  HAP's.  Tie  Act  sates  that  new 
major  sources  nrust  achieve  the  MACT, 
which  is  the  levjl  of  emission  control 
already  achieved  in  practice  by  the  best 
controlled  similir  source.  Hie  Act 
further  states  th  t  emission  standards 
promulgated  for  existing  major  sources 
may  be  less  strirgent  than  standards  for 
new  sources;  hovever,  standards  for 
existing  major  sources  must  not  be  less 
stringent  than  it  a  average  level  of 
emission  reduct  on  achieved  by  the 
average  of  the  best  perfonning  12 
percent  of  the  existing  major  sources. 

For  new  major  dry  cleaning  faciUties, 
the  only  significant  factor  for 
determining  similarity  in  soiut:es  is  the 
type  of  madiine  used.  Two  basic  types 
of  machines  are  '  ised  in  the  dry  cleaning 
industry:  Dry-to- Iry  macaines  and 
transfer  machines.  For  dry-to-dry 
machines,  it  has  oeen  demonstrated  that 
the  maximum  degree  of  PCE  emission 
reduction  from  n-achine  vents  and 
exhausts  can  be  tchieved  by  installing 
a  refiigerated  condenser. 

At  proposal,  the  EPA  believed  the 
performance  of  carbon  adsorbers  to  be 
equal  to  that  of  refrigerated  condensers 
when  used  to  cor  trol  emissions  from 
dry-to-dry  machines,  and  proposed  to 
allow  major  source  dry-to-dry  machines 
to  install  either  ccntrol  device. 
Following  proposal,  however,  new 
information  was  provided  to  the  EPA 
irom  a  survey  of  dry  cleaners  in 
CaUfomia.  which  disputes  these 
conclusions.  A  more  detailed  discussion 
of  this  finding  is  presented  in  section 
V.B. 

The  use  of  a  refrigerated  condBtiser 
and  small  carbon  adsorber  together  is 
considered  MACT  for  new  source  dry- 
to-dry  machines.  At  present,  both  of 
these  control  devices  are.  used  widely  in 
the  dry  cleaning  industry.  They  are 
readily  available  and  ecofiomically 
feasible  as  methods  of  control. 

The  emissions  romaining  in  a 
conventional  dry-to-dry  machine, 
controlled  with  a  refrigerated 
condenser,  at  the  end  of  the  dry 
cleaning  cycle  can  be  further  controlled 
by  drawing  the  air  remaining  in  the 
machine  through  a  small  carbon 
adsorber  either  before  the  door  to  the 
machine  is  opened  or  veriting  the  air 
through  a  carbon  adsorber  to  the 
atmosphere  as  the  door  i&  opened. 
Information  was  made  available  to  the 
EPA  after  proposal  indicating  that 
several  conventional  vented  dry-to-dry 
machines  equipped  with  refrigerated 
condensers  currently  operate  in  this 
manner  (i.e..  the  ai-  remaining  in  the 
machine  at  the  end  oi  the  dry  cleaning 


cycle  is  vented  to  a  carbon  adsorber  as 
the  door  to  the  machine  is  opened). 

Use  of  a  carbon  adsorber  for  process 
vent  control  represents  the  MACT  floor 
for  existing  dry-to-dry  machines  because 
this  is  the  average  level  of  emission 
reduction  achieved  by  the  best- 
performing  12  percent  of  existing  major 
sources.  In  considering  whether  to 
require  controls  above  this  floor,  EPA 
distinguished  between  classes  of 
machines.  As  noted  earUer.  the 
maximum  achievable  control 
technology  for  existing  uncontrolled 
dry-to-dry  machines  is  refrigerated 
condensers.  However,  MACT  for 
existing  dry-to-dry  machines  equipped 
prior  to  promulgation  with  carbon 
adsorbers  is  either  a  refrigerated 
condenser  or  a  carbon  adsorber.  The 
final  rule  does  not  require  the 
replacement  of  these  carbon  adsorbers 
with  refrigerated  condensers.  The 
Administrator  could  not  conclude, 
based  on  oirrently  available 
information,  that  requiring  replacement 
of  a  well-operated  carbon  adsorber  with 
a  refiigerated  condenser  was  justified. 

For  transfer  machine  systems  located 
at  a  major  source,  the  NESHAP  must  be 
based  on  MACT.  The  Act  states  that 
MACT  for  new  sources  must  be  no  less 
stringent  than  the  best  controlled 
similar  source.  The  MACT  may  be  more 
stringent,  however,  if  the  Administrator 
believes  the  balance  between  the 
additional  economic,  energy,  and 
environmental  impacts  of  a  more 
stringent  requirement  is  reasonable.  A 
transfer  machine  system  with  a 
refrigerated  condenser  and  a  room 
enclosure  represents  the  best  controlled 
similar  source.  The  only  option  more 
stringent  than  a  transfer  machine  system 
with  a  room  enclosure  is  a  new  dry-to- 
dry  machine. 

Dry-to-dry  machines  provide 
complete  control  of  clothing  transfer 
emissions  (i.e..  emissions  released  by 
transfer  of  clothing  from  the  washer  to 
the  dryer  of  a  transfer  machine  system). 
Dry-to-dry  machines  eliminate  these 
emissions  by  eliminating  the  need  to 
transfer  clothing  from  a  washer  to  a 
dryer  (achieving  100  percent  reduction 
of  clothing  transfer  emissions). 

The  MACT  for  new  transfer  machine 
systems  located  at  a  major  source  is 
based  upon  the  use  of  dry-to-dry 
machines,  thereby  requiring  new  major 
source  transfer  machine  systems  to 
eliminate  all  emissions  from  clothing 
transfer  between  the  washer  and  the 
dryer.  Such  a  requirement  effectively 
bans  or  prohibits  new  transfer  machine 
systems  because  no  technology  has  been 
identified  to  date  (including  the  use  of 
hamper  enclosures  or  room  enclosures) 
that  could  be  added  to  a  new  transfer 
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machine  system  to  totally  eliminate  all 
PCE  emissions  from  clothing  transfer.  A 
more  detailed  discussion  of  this  finding 
is  presented  in  section  V.B. 

For  existing  major  source  transfer 
machine  systems,  it  has  been 
demonstrated  that  the  maximum  degree 
of  PCE  emission  reduction  from 
machine  vents  and  exiiausts  can  be 
achieved  by  installing  a  refrigerated 
condenser.  At  proposal,  the  EPA 
believed  carbon  adsorbers  outperformed 
refrigerated  condensers  on  transfer 
machine  systems  and  proposed  to 
require  carbon  adsorbers  on 
uncontrolled  transfer  machine  systems. 
Following  proposal,  however,  new 
information  was  provided  to  the  EPA 
from  a  survey  of  dry  cleaners  in 
CaUfomia,  which  disputes  these 
conclusions.  A  more  detailed  discussion 
of  this  finding  is  presented  in  section 
V.B. 

Use  of  a  carbon  adsorber  for  process 
vent  control  represents  the  MACT  floor 
for  existing  transfer  machines  because 
this  is  the  average  level  of  emission 
reduction  achieved  by  the  best- 
performing  12  percent  of  existing  ma)or 
sources.  In  considering  whether  to 
require  controls  above  this  floor,  the 
EPA  distinguished  between  classes  of 
machines.  As  noted  earlier,  the 
maximum  achievable  control 
technology  for  existing  uncontrolled 
transfer  machines  is  refrigerated 
condensers.  However,  MACT  for 
exi-sting  transfer  machines  equipped 
prior  to  promulgation  with  carbon 
adsorbers  is  either  a  refrigerated 
condenser  or  a  carbon  adsorber.  The 
final  rule  does  not  require  the 
replacement  of  these  carbon  adsorbera 
with  refrigerated  condensers.  The 
Administrator  could  not  conclude, 
based  on  currently  available 
information,  that  requiring  replacement 
of  a  well-operated  carbon  adsorber  with 
a  refrigerated  condenser  was  justified. 
Room  enclosures  capture  and  vent  the 
fugitive  PCE  emissions  from  clothing 
transfer  between  the  washer  and  the 
dryer  at  transfer  machine  systems  to  a 
carbon  adsorber.  Since  clothing  transfer 
emissions  are  a  significant  portion  of 
overall  transfer  machine  system 
emissions,  control  of  these  through  a 
room  enclosure  would  achieve 
additional  emission  reductions.  Section 
V  provides  a  more  detailed  discussion 
of  these  control  devices. 

Based  on  the  results  of  further 
analysis,  it  was  considered  reasonable  to 
go  beyond  the  floor  to  require  room 
enclosures  for  fugitive  emission  control 
in  addition  to  refrigerated  condensers 
for  process  vent  control  for  traDsfar 
machine  systems  located  at  a  major 
source. 


2.  Area  Sources 

Section  112  of  the  Act  defines  an  area 
source  as  any  stationary  source  of  HAP's 
that  is  not  a  major  source.  Based  on  this 
definition,  a  dry  cleaning  facility  that 
emits  less  than  9.1  Mg/yr  (10  tpy]  of  any 
one  HAP  would  be  considered  an  area 
source.  In  section  112(d)(5),  the  Act 
further  states  that  the  Administrator 
may  elect  to  promulgate  a  standard 
based  on  GACT  or  management 
practices  to  control  HAP  emissions  from 
area  sources  instead  of  applying  the 
MACT. 

Section  112(c)(3)  requires  a  "finding" 
of  a  threat  of  adverse  effects  to  human 
health  or  the  environment  (by  such 
sources  individually  or  in  the  aggregate 
warranting  regulation)  in  order  to 
regulate  area  sources  under  NESHAP. 
The  large  number  of  area  source  dry 
cleaning  facilities  nationwide  emit,  in 
aggregate,  a  significant  amount  of  PCE 
emissions  and,  therefore,  have  the 
potential  to  have  an  adverse  effect  on 
health  and  the  environment. 

Unlike  MACT,  no  stringency  "floor" 
is  required  for  GACT;  and  costs, 
economic  impacts,  and  the  technical 
capabilities  of  dry  cleaning  facility 
owners  and  operators  to  operate 
emission  control  equipment  may  be 
considered  in  determining  GACT.  For 
the  most  part,  the  technology  used  to 
achieve  the  level  of  emission  control 
determined  to  achieve  MACT  is  also 
used  widely  by  area  source  dry  cleaning 
facilities  and  could  be  considered 
GACT. 

The  GACT  approach  can  be  less 
stringent  than  MACT  and  can  consider 
costs  and  economic  impacts.  At 
proposal,  GACT  for  all  area  sources, 
except  for  existing  refrigerated 
condenser  controlled  transfer  machines 
was  determined  to  be  the  use  of  either 
a  refrigerated  condenser  or  a  carbon 
adsorber.  Subsequent  to  proposal,  the 
EPA  learned  that  carbon  adsorbers  may 
not  be  operated  as  well  as  refrigerated 
condensers.  Based  on  this  finding,  all 
new  and  existing  uncontrolled  area 
sources  are  required  to  install 
refrigerated  condensers  for  process  vent 
control.  However,  the  Administrator 
determined  that,  based  on  existing 
information,  a  requirement  to  replace 
existing  carbon  adsorbera  with 
refrigerated  condensera  is  not  justified 
at  this  time.  No  new  transfer  machines 
are  allowed.  These  requirements  were 
determined  to  be  reasonable  for  area 
sources  and  are  identical  to  MACT 
requirements.  The  EPA  determined  that 
the  economic  impacts  of  requiring  the 
owner  or  operator  of  a  new  area  source 
dry-to-dry  machine  to  install  a 
supplemental  carbon  adsorber  to  control 


PCE  emissions  in  the  dry  cleaning 
machine  drum  is  not  reasonable. 
Further,  the  Administrator  determined 
that  the  economic  impacts  of  requiring 
the  owner  or  operator  of  an  existing  area 
source  transfer  machine  system  to 
install  a  room  enclosure  to  capture 
transfer  Amissions  are  unreasonable. 
Additional  discussion  of  these  findings 
is  presented  in  section  V. 

Therefore,  GACT  for  area  sources 
would  be  identical  to  MACT  for  major 
sources  except  that  the  owner  or 
operator  of  a  new  dry-to  dry  machine 
would  not  be  required  to  install  a 
supplemental  carbon  adsorber  and  the 
owner  or  operator  of  an  existing  transfer 
machine  system  would  not  be  required 
to  install  a  room  enclosure. 

C.  Selection  of  Format  for  the  Final  Rule 

1.  Equipment  Exhausts  and  Vents. 

Emission  standards  for  controlling 
PCE  allow  for  some  flexibility  in 
complying  with  the  standards  because 
any  control  technique  may  be  used  if  it 
achieves  the  level  of  emission  reduction 
represented  by  the  standards.  An 
emission  limitation  format  could  be  a 
concentration  hmit,  a  percent  reduction 
level,  or  a  mass  emission  rate  limit. 

Both  the  concentration  limit  and  the 
percent  reduction  level  would  require 
periodic  performance  testing  by  the 
owner  or  operator  to  demonstrate  that 
the  dry  cleaning  facility  is  achieving 
compliance.  Because  the  cost  of 
requiring  an  owner  to  conduct  even  a 
single  periodic  performance  test  is 
expensive  ($3,000  to  $5,000)  compared 
to  the  cost  of  control  equipment  ($6,000 
to  $8,000),  it  would  be  economically 
unreasonable  to  require  either  of  these 
two  emission  Umit  formats  for  these 
standards. 

A  mass  emission  limit  format  would 
place  a  limit  on  the  total  consumption 
of  HAP  per  unit  of  articles  cleaneid,  also 
known  as  "solvent  mileage."  Some 
membera  of  the  dry  cleaning  industry 
use  the  "solvent  mileage,"  method  to 
compute  the  pounds  of  articles  that  can 
be  cleaned  per  drum  of  solvent.  To 
determine  "solvent  mileage,"  a  record  of 
gallons  of  solvent  bought  and  amotmt  of 
clothes  cleaned  would  have  to  bAept. 
However,  the  amount  of  recordkeeping 
necessary  to  compute  solvent  mileage  to 
comply  with  this  type  of  format  (such  as 
wei^ng  each  load  of  clothes  prior  to 
cleaning  and  tracking  the  amount  of 
solvent  consumed)  would  be 
burdensome  for  a  small  facility  owner  or 
operator. 

In  addition  to  being  impractical  and 
an  economic  Innden  on  diiy  cleaner 
owners  or  operatora  to  measure 
emissions  or  to  compute  solvmt  mileage 
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for  these  sources,  it  would  be  difficult 
to  enforce  emission  standards  at  several 
thousand  dry  cleaning  facilities  across 
the  coimtry,  ensuring  that  each  dry 
cleaner  is  achieving  the  emission 
standards.  For  these  reasons,  as 
authorized  under  section  112(h),  an 
equipment  standard  requiring  the  use  of 
a  reh-igerated  condenser,  cnr  an 
eqmvalent  control  device  was  selected 
to  limit  emissions  from  these  sources. 

2.  Equipment  Leais. 

Based  on  dry  cleaning  machine  test 
data,  as  much  as  25  percent  of  the  PCE 
emissions  from  an  uncontrolled  dry 
cleaning  fadUty  can  be  attributed  to 
leaks  from  the  dry  cleaning  equipment 
Two  possible  formats  for  a  standard  to 
control  these  leaks  are  an  emission  limit 
standard  or  a  work  practice  standard 
imder  section  112(h). 

To  require  an  emission  hmit  for  a  leak 
standard,  the  leak  sources  would  need 
to  be  enclosed  so  that  the  actual 
emission  rate  could  be  measured. 
Because  this  procedure  would  be 
impractical  on  the  many  potential  leak 
sources  on  dry  cleaning  equipment,  an 
emission  limit  format  is  not  the 
preferred  format  for  leaks. 

Because  control  of  fugitive  equipment 
leaks  requires  maintenance  of  the  dry 
cleaning  equipment,  the  EPA  is 
proposing  a  vroik  practice  with  a 

firogram  to  detect  and  repair  leaks  as  the 
ogical  format.  The  work  practice  would 
specify  the  inspection  time  intervals 
and  an  inspection  method  to  locate  the 
leaks,  and  would  limit  the  time  period 
allowed  to  perform  the  required 
maintenance  and  repairs.  The  proposed 
inspection  method  requires  only  a 
quantitative  determination  of  the 
presence  of  a  leak  (i.e.,  visual  or  use  of 
a  portable  halogenated-hydrocarbon 
detector).  Although  the  effectiveness  of 
this  work  practice  cannot  be  quantified 
precisely,  the  EPA  beUeves  it  would 
result  in  a  substantial  reduction  of 
fugitive  emissions.  The  work  practice 
format  has  been  selected  for  the 
proposed  equipmient  leak  standard 
because  less  time  is  required  for 
demonstrating  compliance,  and  the 
recordkeeping  and  economic  impacts 
associated  with  this  format  are  not 
burdensome. 

D.  Suxnmary  of  Changes  Since  Proposal 

Since  proposal,  several  changes  have 
been  made  to  the  regulation.  The 
changes  affect  new  and  existing  dry 
cleaning  machines  located  at  major  and 
area  sources.  At  proposal,  owners  or 
operators  of  new  dry-to-dry  machines 
located  at  m^cv  or  area  sources  were 
given  a  choice  of  installing  carbon 
adsorbers  or  refrigerated  coodensars  as 


process  vent  COTitrol.  At  promulgation, 
all  new  dry  cleaiiirg  machines  located 
at  major  or  area  soLn:es  are  required  to 
install  refrigerated  condensers. 

The  owner  or  oparator  of  a  new  dry- 
to-dry  machine  locatad  at  a  major  source 
is  also  required  to  fnstall  a  carbon 
adsorber  to  control  the  F*CE  emissions 
remaining  in  the  dry  cleaning  machine 
drum  at  tbe  end  of  the  dry  cleaning 
cycle. 

At  proposal,  new  transfer  machine 
systems  were  allov  ed  anc  control 
requirements  for  these  systems  were 
specified.  At  prom-ilgation,  new  transfer 
machine  systems  are  prohibited  throngh 
a  regulatory  requinrment  prohibiting 
PCE  emissions  fron  clothing  transfei 
between  the  washe'  and  the  dryer.  This 
requirement  canno'.  be  met  by  new 
transfer  machine  sj'Stems  even  if  these 
systems  are  enclosed  in  room 
enclosures. 

At  proposal,  existing  uncontrolled 
dry-to-diy  machines  located  at  major  or 
area  sources  were  given  a  choice  of 
installing  carbon  acsorbers  or 
refrigerated  condensers  as  process  vent 
control.  Existing  uncontrolled  transfer 
machine  systems  located  at  area  sources 
were  required  to  install  carbon 
adsorbers.  At  prom  j'gation,  existing 
uncontrolled  dry-tc-dry  machines  and 
transfer  machine  systems,  are  required  to 
install  refrigerated  condensers.  Existing 
controlled  machines  that  already  have  a 
carbon  adsorber,  hcvever,  are  not 
required  to  install  a  refrigerated 
condenser  for  process  vent  control. 

At  proposal,  existing  uncontrolled 
transfer  machine  systems  located  at 
major  sources  were  required  to  install 
carbon  adsorbers.  At  promulgation, 
existing  uncontrolkc  transfieHr  machine 
systems  located  at  major  sources  are 
required  to  install  refrigerated 
condensers  as  process  vent  control. 
Existing  controlled  jansfsr  machine 
systems  at  major  soxirces  that  already 
have  a  carbon  adsorber,  however,  are 
not  required  to  instf  11  a  refrigerated 
condenser  for  process  vent  control.  For 
control  of  fugitive  exissions,  all  existing 
transfer  machine  systems  located  at 
major  sources  must  le  enclosed  within 
a  room  enclosure  thv.  exhausts  to  a 
carbon  adsorber. 

At  proposal,  the  low  solvent 
consumption  exemption  for  process 
vent  control  at  area  :  ources  was  220 
gallons  of  PCE  per  y  jjt  fcr  a  dry-to-dly 
machine  and  300  ga  loa»  of  PCE  per 
year  for  a  transfer  machine  system.  At 
promulgation,  the  low  solvent 
consinnption  exemp :  on  for  process 
vent  control  haa  been  lowered  and  now 
apf>li66  to  die  total  PCE  aohrant 
consumption  of  all  nachines  at  the  dry 
cleaning  facility  rather  than  an  a  per 


machine  basis.  At  promulgation,  the  low 
solvent  consumption  exemption  for 
process  vent  control  is  140  gallons  of 
PCE  per  year  for  a  dry  cleaning  facility 
with  only  dry-to-dry  machines  or  both 
dry- to-dry  machines  and  transfer 
machine  systems,  and  200  gallons  of 
PCE  per  year  for  a  dry  cleaning  facility 
with  only  transfer  machines  S3rstenis. 

The  levels  of  PCE  consumption 
distinguishing  major  from  area  sources 
have  been  lowered  from  the  proposed 
levels  and  now  apply  to  the  total  PCE 
consumption  of  all  machines  at  the 
facihty  rather  than  on  a  per  machine 
basis.  The  levels  of  PCE  consumption 
distinguishing  a  major  soiux»  from  an 
area  source  are  2,100  gallons  of  PCE  per 
year  for  a  source  with  only  dry-to-dry 
machines,  and  1,800  gallons  of  PCE  per 
year  for  a  source  with  only  transfer 
machine  systems  or  both  dry-to-dry 
machines  and  transfer  machine  systems. 
To  track  PCE  consumption,  the  owner  or 
operator  of  any  dry  cleaning  facility 
subject  to  this  rule  is  required  on  the 
first  day  of  each  month  to  compute  an 
annual  PCE  consumption  by  summing 
PCE  purchases  over  the  previous  12 
months. 

At  proposal,  pollution  prevention 
practices  (such  as  leak  detection  and 
repair)  were  required  only  for  those  dry 
cleaning  machines  above  the  low 
solvent  consumption  exemption  for 
process  vent  control.  At  promulgation, 
all  PCE  dry  cleaning  feciHties  must 
implement  pollution  prevention 
practices  and  operate  their  dry  cleaning 
equipment  according  to  the 
manufacturer's  specifications. 

There  were  no  monitoring 
requirements  included  at  proposal.  The 
promulgated  standards  now  require 
periodic  monitoring  of  process  vent 
control  equipment.  When  operating  a 
refrigerated  condenser  on  a  dry-to-dry 
machine,  a  transfer  machine  system 
dryer,  or  a  reclaimer,  the  temperature  on 
the  outlet  side  of  the  refrigerated 
condenser  must  be  measured  and 
recorded  once  per  week.  When 
operating  a  refrigerated  condenser  on  a 
transfer  machine  system  washer,  the 
difference  between  the  inlet  and  outlet 
temperatures  of  the  exhaust  from  the 
washer  as  it  passes  through  the 
refrigerated  condenser  must  be 
measured  and  recorded  once  per  week. 

When  operating  an  existing  carbon 
adsorber  to  control  process  vent 
emissions,  a  colorimetric  detector  tube 
must  be  used  to  measure  and  record  the 
PCE  level  in  the  carbon  adsorber 
exhaust  once  per  week-  Periodic 
desorptioii  for  carbon  adsorbers  is  no 
longer  specifically  required,  histead,  the 
owner  or  operator  must  follow  the 
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manufacturer's  specifications  for  the 
proper  operation  of  a  carbon  adsorber. 

The  proposed  rule  would  have 
required  compliance  within  18  months 
of  publication  of  the  final  rule  for 
existing  dry  cleaning  machines  with  a 
design  capacity  larger  than  22.7 
kilograms  (50  lbs).  The  compliance 
deadhne  for  smaller  machines  would 
have  been  36  months  from 
promulgation.  The  final  rule  requires 
each  existing  dry  cleaning  system  to  be 
in  compliance  within  36  months  of 
publication  of  the  final  rule,  except  that 
compliance  with  pollution  prevention 
requirements  and  recordkeeping  and 
reporting  requirements  is  required 
starting  90  days  after  the  rule's 
publication. 

Section  112(i)  of  the  Clean  Air  Act 
requires  the  EPA  to  set  compliance 
dates  for  existing  sources  that  provide 
for  compliance  as  expeditiously  as 
practicable,  and  no  later  than  3  years 
after  promulgation  of  the  final  rule  (with 
certain  exceptions).  As  explained  in  the 
background  information  docxunent  cited 
at  the  beginning  of  this  notice,  the  EPA 
is  allowing  36  months  for  control 
technology  to  be  installed  on  all  dry 
cleaning  machines  because  of  questions 
about  the  market  availability  of  an 
adequate  supply  of  refrigerated 
condensers.  On  the  other  hand,  the  EPA 
has  concluded  that  the  pollution 
prevention  requirements  of  the  rule  do 
not  require  significant  capital 
expenditures  and  are  feasible  for  dry 
cleaners  to  implement  within  90  days. 
These  requirements  consist  of  "good 
housekeeping"  practices  such  as 
inspecting  for  leaks  and  keeping  the 
machine  door  closed  during  operation. 
The  earUer  compliance  date  in  the  final 
rule  will  result  in  earlier  emissions 
reductions. 

The  90-day  appUcabiUty  date  for 
recordkeeping  and  reporting 
requirements  will  enhance  the 
enrorceabiUty  and  effectiveness  of  the 
rule.  One  reason  is  that  the  applicability 
of  control  technology  requirements  in 
the  rule  depends  on  a  facility's  solvent 
consumption  over  a  12-month  period.  If 
documentation  of  a  facility's  solvent 
consumption  was  not  required  imtil  3 
years  after  promulgation,  it  would  be 
impossible  to  determine  reliably  which 
control  technology  requirements  apply 
to  a  dry  cleaning  facihty.  Second, 
requiring  an  initial  report  from  existing 
sources  within  90  days  v«rill  encovirage 
these  sources  to  begin  planning  for 
comphance  with  the  rule's  control 
technology  requirements  at  an  early 
date.  This  requirement  also  will  provide 
regulatory  agencies  with  information 
about  regulated  facilities  in  time  to 


promote  and  monitor  compliance 
effectively. 

E.  Potential  to  Emit 

,    The  annual  major-source 
consumption  levels  (8,000  liters  (2,100 
gallons)  per  year  for  dry-to-dry 
machines  and  6,800  liters  (1,800 
gallons)  per  year  for  transfer  machine 
systems)  represent  the  EPA's 
determination  of  the  volumes  of  PCE 
that  are  used  and  consumed  by  the  two 
different  types  of  machine  in  order  to 
emit  10  tons  of  PCE  per  year.  Because 
it  is  not  economically  and  technically 
feasible  to  precisely  monitor  and 
measure  yearly  PCE  emissions  at  each  of 
the  dry  cleaning  facilities  affected  by 
this  rule,  PCE  consumption  is  an 
appropriate  surrogate  measure.  The  EPA 
has  found  that  PCE  emissions  to 
ambient  air  are  closely  and  predictably 
related  to  the  volume  of  PCE  used  and 
consiuned  in  the  dry  cleaning  process. 
Accordingly,  this  rule  does  not  require 
each  dry  cleaning  facility  to  test  and 
calculate  the  maximum  annual  rate  of 
PCE  stack  and  fugitive  emissions  for 
each  particular  dry  cleaning  machine 
regulated  under  this  rule.  Instead,  the 
consumption  level  assigned  to  each  type 
of  dry  cleaning  machine  determines 
whether  a  facility  is  a  major  source  (that 
is,  whether  it  emits  or  has  the  potential 
to  emit  10  tons  or  more  of  PCE). 

The  consumption  levels  differ 
between  dry-to-dry  (8,000  liters)  and 
transfer  machine  systems  (6,800  liters) 
because  the  use  of  a  dry-to-dry  machine 
results  in  lower  fugitive  emissions  than 
the  use  of  a  transfer  machine  system. 
Stated  another  way,  a  dry-to-dry 
machine  is  more  efficient  in  its  use  of 
PCE  from  an  air  emission  perspective. 
This  higher  efficiency  means  that  for 
each  liter  of  PCE  used  for  dry  cleaning, 
a  dry-to-dry  machine  emits  less  PCE  to 
the  ambient  air  than  a  transfer  machine 
system.  Accordingly,  a  dry-to-dry 
machine  can  use  or  consume  a  greater 
volume  of  PCE  than  a  transfer  machine 
system  before  emitting  10  tons  or  more 
of  PCE  to  the  ambient  air.  Amounts  of 
PCE  used  and  consumed  in  dry  cleaning 
processes  but  not  emitted  to  the  ambient 
air  at  a  dry  cleaning  facility  include 
amoimts  of  PCE  transferred  offsite  as 
solid  waste  in  used  filters  and  spent 
carbon,  amounts  transferred  to 
wastewater  streams,  and  amounts  that 
remain  in  cleaned  clothing  at  the  time 
of  customer  pickup. 

The  major  source  consumption  levels 
estabUshed  in  the  final  rule  differ  from 
the  major  source  consumption  levels  in 
the  proposed  dry  cleaning  r\ile  of 
December  9, 1991.  Hie  proposed  major 
source  PCE  consumption  levels  were 
11,700  liters  (3,100  gallons)  for  dry-to- 


dry  machines,  and  7,600  Uters  (2,000 
gallons)  for  transfer  machine  systems. 
The  difference  is  due  to  the  EPA's 
determination  that  the  major  source 
consimiption  levels  for  PCE  established 
in  the  final  rule  (8,000  liters  or  2,100 
gallons  for  dry-to-dry  machines  and 
6,800  liters  or  1,800  gallons  for  transfer 
machine  systems)  more  accurately 
reflect  the  volume  of  PCE  that  each  type 
of  machine  uses  or  consumes  in 
emitting  10  tons  of  PCE. 

Under  the  rule,  a  dry  cleaning  facility 
will  be  classified  as  a  major  or  area 
source  in  the  following  manner.  As 
previously  mentioned,  a  facility  has  the 
potential  to  emit  more  than  10  tons  of 
PCE  only  if  its  solvent  consumption 
exceeds  the  rule's  solvent  use  cut-off 
levels  that  divide  major  sources  from 
area  sources.  The  owner  or  operator 
must  certify  to  the  regulating  agency 
whether  or  not  the  facility's  solvent 
consumption  will  exceed  the  cut-off 
level.  If  solvent  consumption  is  greater 
than  or  equal  to  this  cut-off  level,  the 
facility  is  to  be  considered  a  major 
source  and  must  comply  with  all  major 
sources  requirements.  If  solvent 
consumption  is  less  than  the  cut-off 
level,  the  facility  is  considered  an  area 
source. 

If  a  facility  is  found  to  be  an  area 
source,  the  next  determination  is 
whether  or  not  the  facility  must  install 
area-source  technology  controls.  To  be 
exempt  from  technology  controls,  the 
facility's  certification  must  guarantee 
that  solvent  use  is  less  than  the  low- 
solvent-use  exemption  level.  Otherwise, 
area-source  control  technology 
requirements  apply  to  the  facility. 

'The  rule's  requirements  are  intended 
to  ensure  that  all  dry  cleaning  faciUties 
that  have  the  potential  to  emit  10  tons 
of  PCE  considering  controls  are 
regulated  as  major  sources.  If  regulated 
as  an  area  source,  a  facility  will  be 
required  to  observe  the  limit  on  solvent 
consumption  to  which  it  certified,  as 
well  as  meet  other  requirements  for  area 
sources.  These  are  Federally  enforceable 
requirements  that  will  prevent  area 
sources  from  emitting  more  than  10  tons 
of  PCE  in  a  year.  After  its  compliance 
date,  if  an  area  source  wishes  to  increase 
operations  or  add  a  dry  cleaning 
machine,  and  the  result  would  be  to 
increase  solvent  consumption  above  the 
major-source  cutoff  level,  the  facility 
must  first  comply  with  the  rule's 
requirements  for  major  sources.  Failure 
to  do  so  would  result  in  a  violation  of 
the  rule. 

In  this  rule,  the  EPA  is  not 
establishing  any  precedents  or  policies 
concerning  the  determination  of  a 
facility's  "potential  to  emit"  or  its 
classification  as  a  major  or  area  source 
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under  section  112.  The  EPA  believes  it 
would  be  unwise  and  inappropriate  to 
resolve  these  complex  issues  solely  in 
the  context  of  the  PCE  dry  cleaning 
NESHAP  because  the  result  could  create 
numerous  unforeseen  problems  and 
inequities  in  regulation  of  other 
categories  of  sources.  The  EPA  is 
considering  these  issues  in  a 
comprehensive  fashion  in  Ught  of  the 
broad  range  of  sources  for  which 
NESHAP  will  be  developed.  The  EPA  is 
presently  continuing  to  consider  these 
issues  and  will  take  whatever 
appropriate  actions  that  are  necessary  to 
resolve  them. 

in.  Summary  of  Environmental, 
Energy,  and  Economic  Inq>acts 

A.  Affected  Facilities 

The  number  of  new  and  existing 
machines  in  1996  (5  years  from  the  date 
of  proposal)  were  projected  in  order  to 
calculate  the  5-year  impacts  of  the 
standards.  Industry  estimates  indicate  a 
zero  growth  rate  for  commercial  dry 
cleaning  facilities.  For  this  reason,  the 
only  new  facilities  projected  to  be 
constructed  during  the  5  years  following 
the  date  of  proposal  [between  1991  and 
1996)  are  an  estimated  7.700  new 
commercial  facilities  which  replace 
those  that  retire.  Industrial  dry  cleaning 
facilities  are  declining  because  many  of 
these  fiacilities  are  switching  from  the 
use  of  PCE  to  the  use  of  water  to  wash 
linens  and  uniforms.  For  this  reason,  no 
new  industrial  facilities  are  projected 
between  1991  and  1996.  Approximately 
28  industrial  fecilities  would  retire 
during  this  period. 

In  1996,  based  on  the  estimates  of 
machine,  retirement,  approximately 
17.400  existing  commercial  and 
industrial  facilities  will  be  subject  to  the 
standards.  Taking  into  account  the  low 
solvent  consumption  exemption  levels 
for  existing  area  sources,  approximately 
9,700  of  these  existing  fadhties  would 
be  required  to  install  process  vent 
control  devices.  Of  these  fecilities, 
however,  approximately  6.500  ar» 
expected  to  decide  to  install  process 
vent  control  devices  to  comply  with 
State  or  local  regulations.  Thus,  in  1996 
approximately  3,200  existing  fiacilities 
are  estimated  to  have  to  install  process 
vent  control  devices  solely  to  comply 
with  the  standards  promulgated  today. 

As  mentioned  above,  between  1991 
and  1996,  7,700  new  facilities  are 
projected.  All  of  these  fecilities  are 
required  to  install  process  vent  controls. 
Of  these  new  facilities,  approximately 
7,300  are  expected  to  decide  to  install 
process  vent  control  devices  to  comply 
with  State  or  local  regulations.  Thus,  in 
1996  approximately  400  new  facilities 


are  estimated  to  install  pn-ocess  vent 
control  devices  so!«  ly  to  comply  with 
the  standards  prom  ilgfated  today. 

The  following  dL-^cussion  presents  the 
projected  environn  ental,  energy,  and 
economic  impacts  for  1996  based  on  the 
estimated  3.200  existing  and  400  heyf 
facilities  that  woulc  be  required  to  ^ 
install  process  vent  control  devices 
solely  to  comply  w:th  the  standards 
promulgated  today. 

B.  Air  Impacts 

In  1996,  the  stanr  aris  are  expected  to 
reduce  nationwide  amissions  of  PCE 
from  existing  dry  cleaning  fiacilities  by 
a  maximum  of  somr.  3,500  Mg  (6.000 
tons)  from  process  •  ent  control  and 
some  18.000  Mg  (1?  .SO-O  tons)  from  leak 
detection  and  repai".  This  emission 
reduction  is  based  en  projected 
nationwide  PCE  emissions  from  existing 
facilities  in  1996  of  424>00  Mg  (46,500 
tons)  in  the  absence  of  the  standards. 
This  emission  reduction  corresponds  to 
approximately  44  p3rcent  of  the  total 
PCE  emissions  fron  all  existing  dry 
cleaning  fecilities.  ""his  reduction  is  in 
addition  to  reductic  ns  achieved  by 
controls  already  in  olace  in  many  of 
these  fecilities.  and  reductions 
anticipated  in  the  a  ~  sence  of  the 
NESHAP. 

In  1996.  the  stancards  are  expected  to 
reduce  nationwide  ?missions  from  new 
dry  cleaning  facilities  by  a  maximum  of 
some  1.100  Mg  (1,2^0  tons)  from 
process  vent  control  and  some  7,800  Mg 
(8,600  tons)  from  leek  detection  and 
repair.  This  emission  reduction  is  based 
on  projected  nationivide  PCE  emissions 
in  1996  of  15.800  V  '^  (17,400  tons)  from 
new  dry  cleaning  fie  cilities  in  the 
absence  of  the  standards.  This  emission 
reduction  corresponds  to  about  43 
percent  of  the  total  PCE  emissions  from 
all  new  dry  cleaning  facilities. 

In  1996.  annual  ehissions  of  PCE 
from  a  tjrpical  new  :3r  existing  dry 
cleaning  facility  loceted  at  an  area 
source  with  annual  receipts  of  $200,000 
operating  a  typical  5  .ze  dry-to-dry 
machine  vdth  capacity  of  15.9  kilograms 
(kg)  (35  pounds  (Ib!^)  controlled  with  a 
refrigerated  coodecssrare  projected  to 
be  0.77  Mg  (0.85  tons)  from  process  vent 
control  and  0.8  Mg  (0.88  tons)  from  leak 
detection  and  repair.  This  represents 
greater  than  50-percent  reduction  in 
emissions  from  an  uncontrolled  dry-to- 
dry  machine  of  thif  fame  size  and 
receipt  level. 

C.  Water,  Solid  Wast%  Noise,  and 
Radiation  Impacts 

The  requirement  for  use  of 
refrigerated  condersers  minimizes  the 
impact  on  water  quality  resulting  from 
the  standards.  The  projected  impact  os 
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water  quahty  results  from  the  PCE 
contained  in  aqueous  wastes  generated 
by  the  control  devices.  When  using  a 
refrigerated  condenser,  a  small  amount 
of  PCE  is  generated  and  collected  in  the 
separator  water.  A  typical  refrigerated 
condenser  controlled  dry-to-dry 
machine  is  estimated  to  generate  about 
0.03  kg  (0,07  lb)  of  PCE  m  wastewater 
per  3rear.  Owners  or  operators  of  all  new 
dry  cleaning  machines  and  those 
existing  uncontrolled  dry  cleaning 
machines  that  are  above  the  low  solvent 
consumption  exemption  le\-els  would 
be  required  to  install  refrigerated 
condensers. 

Whan  using  a  carbon  adsorber,  PCE  is 
collected  in  the  steam  condensate 
generated  during  desorption  of  the 
carbon.  A  typical  existing  dry-to-dry 
machine  with  an  existing  cadion 
adsorber  is  estimated  to  generate  0.85  kg 
(1.9  lb)  of  PCE  in  wastewater  per  year. 
However,  only  owners  or  operators  of 
existing  dry  cleaning  machines  with 
existing  carbon  adsorbers  installed  prior 
to  the  date  of  promulgation  would  be 
allowed  to  continue  to  use  a  carbon 
adsorber  as  primary  process  vent 
control. 

In  addition  to  process  vent  control, 
owners  or  operators  of  existing  transfer 
machine  systems  located  at  major 
sources  would  be  required  to  install  a 
room  enclosure  with  a  carbon  adsorber. 
A  carbon  adsorber  on  the  room 
enclosure  is  estimated  to  be 
approximately  one-third  the  size  of  a 
typical  carbon  adsorber  used  to  control 
process  vent  emissions.  A  typical 
transfer  machine  system  located  at  a 
major  source  with  a  carbon  adsorber  on 
the  room  enclosure  is  estimated  to 
generate  0.28  kg  (0.60  lb)  of  PCE  in 
wastewater  i>er  year.  This  amount  is  in 
addition  to  the  0.85  kg  (1.9  lb)  of  PCE 
in  wastewater  generated  if  the  transfer 
machine  system  has  a  carbon  adsorber 
controlled  process  vent. 

Owners  or  operators  of  new  dry-to-dry 
machines  at  major  soTUT:es  would  be 
required  to  install  a  carbon  adsorber  to 
control  the  PCE  remaining  in  the  dry 
cleaning  machine  drum  at  the  end  of  the 
dry  cleaning  cycle.  This  carbon  adsorber 
is  also  estimated  to  be  approximately 
one-third  the  size  of  a  t\  pical  carbon 
adsorber  used  to  control  process  vent 
emissions.  A  typical  dry-to-dry  machine 
with  a  refrigerated  condenser  controlled 
process  vent  and  a  carbon  adsorber  to 
control  the  PCE  emissions  remaining  in 
the  machine  drum  is  expected  to 
generate  about  0.31  kg  (0.68  lb)  of  PCE 
in  wastewater  per  year. 

It  is  projected  that  the  total  amount  of 
PCE  in  wastewater  generated  on  a 
national  basis  by  diy  cleaning  fecibties 
in  the  absence  of  the  standards  in  1996 
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would  be  5.9  Mg  (6.5  tons).  With  the 
standards,  the  amount  of  PCE  in 
wastewater  generated  on  a  national 
basis  by  dry  cleaning  facilities  is 
projected  to  be  about  6.1  Mg  (6.7  tons) 
in  1996.  an  increase  of  about  0.2  Mg  (0.2 
ton)  per  year  (corresponding  to  an 
increase  of  about  3  percent). 

The  sohd  waste  impact  of  the 
standards  is  considered  minimal.  The 
main  types  of  solid  waste  generated 
from  controlled  dry  cleaning  machines 
are  spent  carbon  from  carbon  adsorbers, 
spent  carbon  from  cartridge  filters, 
solvent  sludge  (muck),  and  still  bottoms. 
Neither  a  carbon  adsorber  nor  a 
refrigerated  condenser  would  affect 
muck,  still  bottom,  or  cartridge  filter 
carbon  generation,  so  no  impact  due  to 
the  control  alternatives  was  calculated 
for  these  waste  types. 

Periodic  replacement  of  the  carbon 
bed  associated  with  a  carbon  adsorber  is 
necessary  to  maintain  the  performance 
of  a  carbon  adsorber  in  controlling  PCE 
emissions.  According  to  carbon  vendors, 
thecarbon  is  likely  to  need  replacement 
approximately  every  5  years. 

For  a  typical  15.9  kg  (35  lb)  existing 
area  source  dry-to-dry  machine 
controlled  with  an  existing  carbon 
adsorber  installed  prior  to  today's  date, 
the  amount  of  solid  waste  generated 
from  spent  carbon  is  estimated  to  be 
approximately  25  kg  (55  lb)  per  year. 
For  a  typical  113  kg  (250  lb)  existing 
major  source  dry-to-dry  machine 
controlled  with  an  existing  carbon 
adsorber,  the  amount  is  estimated  to  be 
approximately  90  kg  (198  lb)  per  year. 
These  are  the  same  amounts  that  would 
be  generated  in  the  absence  of  the 
standards. 

New  major  source  dry-to-dry 
machines  with  refrigerated  condenser 
and  carbon  adsorber  control  would  also 
require  periodic  replacement  of  the 
carbon  bed.  For  a  typical  major  source 
dry-to-dry  machine  with  both 
refrigerated  condenser  and  carbon 
adsorber  control,  the  amount  of  solid 
waste  generated  from  spent  carbon  is 
estimated  to  be  approximately  8.4  kg  (19 
lb)  per  year. 

Existing  major  source  transfer 
machine  systems  with  carbon  adsorbers 
on  their  room  enclosures  would  also 
require  periodic  replacement  of  the 
carbon  bed.  For  a  typical  major  source 
transfer  machine  system  with 
refirigerated  condenser  process  vent 
control  and  carbon  adsorber  control  on 
the  room  enclosure,  the  amount  of  solid 
waste  generated  from  spent  carbon  is 
estimated  to  be  about  8.4  kg  (19  lb)  per 
year.  For  a  typical  major  source  existing 
transfer  machine  system  with  carbon 
adsorber  process  vent  control  and 
carbon  adsorber  control  on  the  room 


enclosure,  the  amount  of  solid  waste 
generated  from  spent  carbon  is 
estimated  to  be  about  98  kg  (217  lb)  per 
year. 

It  is  projected  that  the  amount  of 
carbon  discarded  every  5  years  in  the 
absence  of  the  standards  would  be  880 
Mg  (970  tons)  or  an  average  of  175  Mg 
(193  tons)  per  year.  With  the  standards, 
the  amount  of  carbon  discarded  on  a 
national  basis  every  5  years  would  be 
890  Mg  (980  tons)  or  an  average  of  177 
Mg  (195  tons)  per  year.  This 
corresponds  to  an  increase  in  national 
solid  waste  impacts  from  both  new  and 
existing  dry  cleaning  faciUties  of  about 
10  Mg  (10  tons)  of  carbon  discarded 
approximately  every  5  years,  or  an 
average  of  about  2  Mg  (2  tons)  of  carbon 
every  year  (corresponding  to  an  increase 
of  about  1  percent). 

There  are  no  noise  or  radiation 
impacts  associated  with  these  standards. 

D.  Energy  Impacts 

The  energy  impacts  resulting  from  the 
standards  on  a  nationwide  basis  are 
considered  minimal.  Electricity  is 
required  for  cooling  the  coils  of  the 
refrigerated  condenser  and  for  operating 
fans  and  generating  steam  for  desorbing 
existing  carbon  adsorbers.  The  total 
increase  in  annual  electricity  use  for 
existing  dry  cleaning  facihties  in  1996 
resulting  from  the  standards  would  be 
about  2,454,500  kilowatt-hours  per  year 
(KW-hr/yr)  (390,000  British  thermal 
units  per  year  (Btu/yr)).  The  total 
increase  in  annual  electricity  use  for 
new  dry  cleaning  facilities  in  1996 
resulting  from  the  standards  would  be 
about  276,600  KW-hr/yr  (44,000  Btu/yr). 
The  total  increase  in  annual  electricity 
use  for  all  facilities  nationwide  would 
be  about  2,731,100  KW-hr/yr  (430,000 
Btu/yr). 

This  increase  in  electricity 
requirement  is  equivalent  to  about 
700.000  liters  (3,400  barrels  (bbl))  of  fuel 
oil  per  year  for  electricity  generation  for 
existing  facilities  and  about  79,000  liters 
(380  bbl)  of  fuel  oil  per  year  for  new 
facilities.  The  total  increase  for  all 
facilities  would  be  about  780,000  liters 
(3,800  bbl)  of  fuel  oil  per  year, 
corresponding  to  an  increase  of  0.7 
percent. 

By  installing  a  refrigerated  condenser 
as  required  by  the  standards,  the 
electricity  requirement  for  a  typical 
uncontrolled  dry  cleaning  facility  with 
one  15.9  kg  (35  lb)  dry-to-dry  machine 
is  expected  to  increase  by  about  600 
KW-hr/yr  (95  Btu/yr)  in  1996. 

E.  Cost  Impacts 

The  nationwide  cumulative  5-year 
capital  costs  in  1996  of  complying  with 
the  standards  would  be  about  $35 


million.  The  cumulative  5-year  capital 
costs  for  existing  facilities  would  be 
about  $32  million  and  about  $3  million 
for  new  facilities. 

The  total  nationwide  annualized  costs 
in  1996  of  complying  with  the  standards 
for  process  vents  would  be  about  $9 
million.  This  estimate  does  not  include 
credit  for  solvent  savings.  If  a  credit  for 
solvent  savings  is  included,  the  total 
nationwide  annualized  cost  is  about  $4 
million.  The  annualized  costs  in  1996 
including  a  credit  for  solvent  savings  for 
existing  facilities  complying  with  the 
standards  would  be  about  $3.4  million, 
and  about  $0.5  million  for  new 
facilities. 

The  total  nationwide  annualized  costs 
in  1996  for  both  new  and  existing 
facilities  complying  with  the  standards 
for  pollution  prevention,  leak  detection 
and  repair,  monitoring,  reporting  and 
recordkeeping  would  be  about  $10 
million.  This  estimate  does  not  include 
credit  for  solvent  savings.  If  a  credit  for 
solvent  savings  is  included  in  this 
estimate,  these  facilities  would  have  a 
total  annual  cost  savings  of  $7.6  million. 

For  a  typical  new  area  source  facility 
with  annual  receipts  of  $200,000  with  a 
15.9  kg  (35  lb)  dry-to-dry  machine,  the 
capital  cost  of  a  refrigerated  condenser 
is  $6,300,  and  the  resulting  annualized 
cost  of  this  process  vent  control  is 
$1,000.  The  resulting  annuahzed  cost 
for  the  above  typical  new  area  source  to 
perform  pollution  prevention,  leak 
detection  and  repair,  monitoring, 
reporting,  and  recordkeeping  is  about 
$460.  This  estimate  does  not  reflect 
credit  received  from  solvent  savings.  If 
a  credit  for  solvent  savings  is  included, 
this  typical  facility  would  have  a  total 
cost  of  about  $350. 

F.  Economic  Impacts 

The  economic  impact  assessment 
includes  a  market  component  and  a 
financial  component.  The  market 
component  focuses  on  the  adjustment  of 
market  prices  and  quantity  of  dry 
cleaning  as  a  result  of  complying  with 
the  standards.  The  financial  component 
focuses  on  the  ability  of  firms  to  obtain 
the  money  to  buy  the  control 
equipment. 

The  upward  price  adjustments  are 
projected  to  range  between  0.15  and  2.3 
percent  in  various  markets,  with  the 
largest  increases  being  found  in  small 
rural  markets.  The  downward 
adjustment  in  total  dry  cleaning  is 
projected  to  be  about  0.5  percent.  If  the 
whole  quantity  adjustment  were 
translated  into  closures  rather  than 
reduction  in  output  at  many  cleaners, 
the  net  closures  would  be  projected  to 
be  just  under  260. 
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The  financial  analysis  indicates  that 
firms  in  below-average  financial 
condition  may  face  difficulty  in 
obtaining  the  required  funds  to 
purchase  control  equipment  from 
traditional  loan  sources  such  as  banks. 
The  analysis  projects  between  0  and  830 
firms  will  be  in  this  category.  These 
firms  will  either  obtain  other  financing 
(vendor-aided,  relatives,  personal  assets, 
etc.),  close,  or  sell  their  firm. 

The  environmental,  energy,  and 
economic  impacts  are  discussed  in 
greater  detail  in  the  BID's  and  the 
economic  impact  analyses  for  the 
proposed  and  promulgated  standards: 
"Dry  Cleaning  Facilities — Background 
Information  for  Promulgated 
Standards,"  EPA-450/3-91-020b;  "Dry 
Cleaning  Facilities — Backgroimd 
Information  fdrF*roposed  Standards," 
EPA-450/3-91-020a;  "Economic  Impact 
of  Regulatory  Controls  in  the  Dry 
Cleaning  Industry,"  EPA-450/3-91-021; 
and  "Economic  Impact  of  Regulatory 
Controls  in  the  Dry  Cleaning  Industry," 
EPA-450/3-91-021b.  Additional 
information  on  impacts  is  found  in 
supporting  information  for  the  notice  of 
availability  of  new  information, 
"Information  Package  on  Transfer 
Enclosures,"  (Docket  No.  A-88-11,  Item 
No.  IV^vI-1). 

In  addition  to  the  economic  impact 
analysis,  the  cost  effectiveness  of 
alternative  standards  was  also  evaluated 
to  determine  the  least  costly  way  to 
reduce  emissions  and  to  ensure  that  the 
controls  required  by  this  rule  are 
reasonable  relative  to  other  regulations. 
In  this  case,  the  promulgated  standards 
would  reduce  the  PCE  dry  cleaner's 
operating  costs  and  produce  an  average 
5-year  total  cost  effectiveness  of  $550 
per  Mg  ($500  per  ton)  of  PCE  emissions 
reduced.  Additional  details  on  costs  can 
be  foiuid  in  the  BID's. 

IV.  Public  Participation 

Prior  to  proposal  of  the  standards, 
interested  parties  were  advised  by 
public  notice  in  the  Federal  Register  (56 
FR  1186),  January  11, 1991,  of  a  meeting 
of  the  National  Air  Pollution  Control 
Techniques  Advisory  Committee  to 
discuss  the  NESHAP  being  developed 
for  the  PCE  dry  cleaning  industry.  This 
meeting  was  held  on  January  30, 1991. 
The  meeting  was  open  to  the  pubUc  and 
each  attendee  was  given  an  opportunity 
to  comment  on  the  NESHAP 
recommended  for  proposal. 

The  standards  were  proposed  and 
published  in  the  Federal  Register  on 
December  9, 1991  (56  FR  64382).  The 
preamble  to  the  proposed  standards 
discussed  the  availability  of  the  BID  and 
the  economic  impact  analysis:  "Dry 
Cleaning  Facilities  Background 


Information  for  Proposed  Standards, 
EPA-450/3-91-023a  '  and  "Economic 
Impact  of  Regulatory  Controls  in  the  Dry 
Cleaning  Industry  EPA-450/3-91-021," 
which  described  in  detail  the  regulatory 
alternatives  considered  and  the  impacts 
of  those  alternatives.  Pubhc  comments 
were  solicited  at  the  ':irae  of  proposal, 
and  copies  of  the  BIT  were  distributed 
to  interested  parties. 

As  a  result  of  pubhc  comments 
received  on  the  proposed  standards, 
additional  information  became  available 
about  transfer  enclos^ores  used  to  control 
PCE  emissions  during  the  transfer  step 
for  transfer  machine  systems.  A  notice 
of  availability  of  new  information  was 
published  in  the  Federal  Register  on 
October  1, 1992,  describing  this 
information  and  requesting  public 
comments. 

Because  no  persons  requested  the 
opportimity  for  oral  presentation  of 
data,  views,  or  arguments  concerning 
either  the  proposed  N"ESHAP  or  the 
notice  of  availability  of  new 
information,  a  public  hearing  was  not 
held. 

The  public  comment  period  for  the 
proposal  NESHAF  wes  from  December 
9, 1991.  to  February  9. 1992.  A  total  of 
32  comment  letters  were  received  in 
response  to  the  proposed  NESHAP.  The 
public  comment  pericd  was  reopened 
for  the  notice  of  availtbility  of  new 
information  from  3ctc>ber  1, 1992,  to 
November  2, 1992.  A  total  of  seven 
comment  letters  were  received  in 
response  to  the  notice.  All  comments 
have  been  carefully  considered  and, 
where  determined  to  be  appropriate  by 
the  Administrator,  changes  have  been 
made  in  the  proposed  standards. 

V.  Significant  Conunents  and  Changes 
to  the  Proposed  S  .and  irds 

Comments  on  the  proposed  NESHAP 
and  the  notice  of  availebiHty  of  new 
information  were  received  mainly  from 
industry;  State  and  local  air  pollution 
control  agencies;  "rade  associations;  and 
environmental  groups.  A  detailed 
discussion  of  these  comments  and 
responses  can  be  found  in  the 
promulgation  BID,  which  is  referred  to 
in  the  ADDRESSES  secticn  of  this 
preamble.  The  summary  of  comments 
and  responses  in  the  BUD  serves  as  the 
basis  for  the  revisions  that  have  been 
made  to  the  standards  between  proposal 
and  promulgatiot .  The  major  comments 
and  responses  are  summarized  in  this 
preamble  and,  for  ease  of  discussion, 
nave  been  divided  into  the  following 
areas: 

A.  Regulatory  Approach 

1.  MACT  vs.  GACT  |. 

2.  Collocation  ! 


B.  Emission  Control 

1.  Performance  of  Refrigerated  Condensers 
and  Carbon  Adsorbers 

2.  I^w  Solvent  Consumption  Exemption 
Levels 

3.  MACT  for  New  Dry-to-Dry  Machines  at 
Major  Sources 

4.  Banning  Transfer  Machine  Systems  and 
Reclaimers 

5.  Room  Enclosures  on  Transfer  Machine 
Systems 

6.  Vapor  Barriers 

7.  Dry  Cleaning  Ventilation  Requirements 

C.  Monitoring  and  Equivalency 

1.  Monitoring  Control  Devices 

2.  Determining  Equivalency 

3.  Delegation  of  Authority  to  Determine 
Equivalency 

D.  Other  Issues  and  Follow-up  to  Today's 
Action 

1.  New  York  Study 

2.  California  Well  Investigation  Program 

3.  Follow-up  to  Today's  Action 

A .  Regulatory  Approach 

1.  MACT  vs.  GACT 

Several  commenters  remarked  on  the 
use  of  maximum  achievable  control 
technology  (MACT)  versus  generally 
available  control  technology  (GACT)  for 
regulating  dry  cleaners.  Most  of  these 
commenters  beUeved  that  MACT  should 
be  used  to  regulate  all  dry  cleaners.  One 
commenter,  however,  believed  that 
GACT  was  the  appropriate  basis  of 
regulation. 

The  commenters  who  felt  MACT 
should  be  appUed  to  all  dry  cleaners 
argued  that  there  is  sufficient  and 
compelling  health  effects  information 
regarding  PCE  to  warrant  application  of 
MACT  to  all  dry  cleaning  machines 
regardless  of  type  or  size,  and  that 
section  112(c)(3),  (i.e.,  a  threat  to  human 
health  and  the  environment  by  sources 
individually,  or  in  the  aggregate) 
warrants  the  appUcation  of  MACT 
controls  for  all  area  source  dry  cleaners. 

As  stated  in  the  proposal,  the  EPA  has 
concluded  that  area  source  dry  cleaners 

E resent  a  threat  of  adverse  effects  to 
ealth  or  the  environment.  For  this 
reason,  commercial  dry  cleaning 
facilities  that  are  area  sources  were 
added  to  the  Ust  of  soiut:e  categories 
imder  section  112(c)(3)  to  be  regulated 
under  the  Act  Listing  an  area  source 
category  under  section  112(c)(3), 
however,  does  not  require  that 
regulations  developed  for  this  soiuce 
category  must  be  based  on  MACT.  These 
regulations  may  be  based  on  MACT  or 
they  may  be  based  on  GACT. 

The  EPA  does  not  agree  that  the 
health  effects  information  regarding  PCE 
is  so  compelling  that  it  warrants 
application  of  MACT  to  all  small  area 
source  dry  cleaners.  There  are  a  range  of 
opinions  in  the  scientific  community  as 
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to  the  potential  for  PCE  to  cause  cancer 
in  humans.  Further,  to  the  extent  that 
PCE  may  be  a  human  carcinogen, 
existing  evidence  indicates  that  its 
potency  is  relatively  low. 

During  development  of  the  regulation, 
the  EPA  concluded  that  many  small  area 
source  dry  cleaning  facilities  may 
experience  adverse  economic  impacts  as 
a  result  of  imposing  a  regulation  cased 
on  MACT.  For  this  reason,  the  GACT 
approach  was  selected  as  the  basis  for 
regulating  small  area  source  dry 
cleaning  facilities. 

In  commenting  on  the  choice  of  GACT 
to  regulate  area  source  dry  cleaners, 
several  commenters  acknowledged  that 
section  112(k)  of  the  Act  outlines  a 
comprehensive  strategy  to  reduce  HAP's 
from  area  sources.  These  commenters 
did  not,  however,  believe  that  such  a 
strategy  would  reduce  PCE  emissions 
sufficiently  from  area  source  dry 
cleaning  faciUUes.  Consequently,  these 
commenters  asserted  that  residual  risk 
review  should  be  required  for  all  dry 
cleaners  to  ensure  that  public  health  is 
adequately  protected.  They  argued  that 
it  is  bad  public  poUcy  to  apply  GACT 
to  the  vast  majority  of  dry  cleaning 
facilities,  thus  precluding  a  residual  risk 
assessment  at  a  later  date.  Based  on 
knowledge  gained  on  pubUc  exposure  to 
PCE  from  dry  cleaning  facilities,  they 
maintained  that  it  is  absolutely 
necessary  that  such  a  risk  assessment  be 
conducted  for  this  source  category. 

Section  112(k)  of  the  Act  directs  the 
EPA  to  develop  a  strategy  to  control 
HAP  emissions  from  area  sources  in 
urban  areas.  The  strategy,  among  other 
things,  must  achieve  area  source 
emissions  reductions  from  the  30  HAP's 
that  pose  the  greatest  threat  to  public 
healUi  and  achieve  at  least  a  75-percent 
reducti(»i  in  cancer  incidence  from  all 
stationary  sources.  Consequently,  the 
need  for  emission  controls  beyond 
GACT  at  dry  cleaners  will  be 
reconsidered  in  the  context  of  the 
overall  urban  air  strategy  and  the 
relative  contribution  of  PCE  emissions 
from  dry  cleaning  facilities  to  urban 
exposures. 

Although  a  residual  risk  analysis  is 
required  for  sources  regulated  under 
MACT.  those  sources  regulated  imder 
GACT  may  also  receive  a  residual  risk 
analysis.  Section  112(fK5)  of  the  Act 
states  that  residual  risk  analysis  is  not 
required  for  area  sources  regulated 
under  GACT.  This  section,  however, 
does  not  preclude  area  sources  from  a 
residual  risk  analysis  and.  if  warranted, 
the  P'A  will  undertake  a  residual  risk 
analysis  for  the  area  source  dry  cleaning 
source  category. 

The  one  conmienter  who  agreed  with 
the  EPA's  decision  to  use  GACT  to 


regulate  small  area  source  dry  cleaners 
stated  that  much  evidence  exists  in  the 
Senate  Committee  report  and  the 
legislative  history  of  the  1990  Clean  Air 
Act  Amendments  to  indicate  that  dry 
cleaning  was  considered  an  example  of 
an  area  source  category  for  which 
regulations  based  on  GACT  were 
appropriate. 

2.  Collocation 

Commenters  recommended  that  the 
criteria  for  determining  a  major  source 
be  based  on  the  PCE  solvent 
consumption  of  the  entire  dry  cleaning 
facility  instead  of  each  dry  cleaning 
machine.  They  mentioned  that  the 
definition  of  source  used  in  the 
proposed  NESHAP  referred  only  to  the 
consumption  of  PCE  for  an  individual 
dry  cleaning  machine  and  that  under 
this  proposed  definition  only  certain 
machines  would  be  considered  major 
sources.  The  commenters  believe  that 
the  EPA  should  consider  the  total 
consumption  of  PCE  from  all  machines 
located  within  a  contiguous  area  under 
common  control. 

The  final  rule  has  been  revised  to  base 
the  applicabihty  of  the  NESHAP  on  the 
total  annual  PCZ  consumption  of  all 
machines  located  at  a  dry  cleaning 
facility.  For  the  purpose  of  these 
standards.  PCE  consumption  during  any 
period  is  defined  as  the  PCE  purchased 
during  that  period.  The  definition  of  a 
major  source  in  the  Act  includes  sources 
"located  within  a  common  area  and 
under  common  control."  Because 
multiple  units  located  at  a  single  dry 
cleaning  facility  would  be  under 
common  control,  the  applicabihty  of 
this  NESHAP  for  major  sources  has  been 
revised  to  be  consistent  with  the 
language  of  the  Act. 

B.  Emission  Control 

1.  Performance  of  Refrigerated 
Condensers  and  Carbon  Adsorbers 

At  proposal,  the  EPA  believed  the 
performance  of  carbon  adsorbers  to  be 
equal  to  that  of  refrigerated  condensers 
when  used  to  control  emissions  from 
dry-to-dry  machines,  and  proposed  to 
allow  dry-to-dry  machines  to  install 
either  control  device.  In  addition,  the 
EPA  believed  carbon  adsorbers 
outperformed  refrigerated  condensers 
on  transfer  machine  systems  and 
proposed  to  require  caihon  adsorbers  on 
uncontrolled  transfer  machine  systems. 
Following  proposal,  however,  new 
information  was  provided  to  the  EPA 
frtjm  a  survey  of  dry  cleaners  in 
CaUfomia,  which  disputes  these 
conclusions. 

In  1989,  the  CaUfomia  Air  Resources 
Board  (CARB)  conducted  a  voluntary 


survey  of  all  dry  cleaners  in  California. 
The  results  of  this  survey  indicate  that 
dry  cleaning  machines  controlled  by 
refrigerated  condensws  achieve  solvent 
mileages  approximately  twice  as  high  as 
machines  controlled  by  carbon 
adsorbers. 

Solvent  mileage  is  the  ratio  of  clothes 
cleaned  to  the  amount  of  solvent 
consumed.  Although  air  emissions  are 
only  one  of  several  factors  that 
determine  solvent  mileage,  significantly 
better  solvent  mileage  is  likely  to  be 
indicative  of  lower  air  emissions. 
Although  the  data  do  not  provide 
detailed  information  on  how^  well  the 
carbon  adsorbers  were  operated  and 
maintained  (for  example,  frequency  of 
desorbing  the  carbon  bed),  the  EPA 
believes  this  information  indicates  that 
refrigerated  condensers  will  achieve 
lower  air  emissions  in  actual  practice 
than  carbon  adsorbers. 

Therefore,  the  final  rule  requires 
refrigerated  condensers  for  new  major 
and  area  source  dry-to-dry  machines. 
The  EPA  has  also  concluded  that  all 
existing  uncontrolled  dry-to-dry 
machines  and  transfer  machine  systems 
must  install  and  operate  refrigerated 
condensers. 

The  final  rule  does  not  require  the 
replacement  of  existing  carbon 
adsorbers  with  refrigerated  condensers. 
The  Administrator  concluded,  based  on 
currently  available  information,  that  the 
replacement  of  well-operated  carbon 
adsorbers  with  refrigerated  condensers 
was  not  justified  at  this  time. 

These  sources  are  largely  small 
businesses  and  could  face  severe 
financial  costs  to  replace  these  units.  In 
addition,  the  final  rule  includes 
additional  monitoring  to  ensure  proper 
carbon  adsorber  operation.  While 
replacement  of  well-operated  carbon 
adsorbers  with  refrigerated  condensers 
provides  limited  air  benefits,  EPA  has 
recently  obtained  additional 
information  that  suggests  that  there  may 
be  other  environmental  impacts  (for 
example,  potential  groundwater 
contamination  and  solid  waste 
generation)  associated  with  the  use  of 
carbon  adsorbers  over  refrigerated 
condensers  (see  section  V.D).  At  this 
time,  those  data  are  uncertain.  EPA 
believes  that  these  data  and  their 
implications  deserve  further 
consideration.  A  pubhc  meeting  has 
been  scheduled  to  discuss  these  issues. 
(See  ADDRESSES  section  at  the  beginning 
of  this  proamble.)  If  appropriate,  the 
EPA  may  revisit  the  requirements  of  this 
rule  in  the  hiture. 


i 
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2.  Low  Solvent  Consumption  Exemption 
Levels 

Several  commenters  believed  that 
although  the  economic  impact  of 
regulating  small  existing  area  source  dry 
cleaners  can  be  significant,  the  proposed 
low  solvent  consumption  exemption 
levels  would  exempt  existing  small  area 
source  facilities  they  believed  pose  the 
largest  health  threat  to  individuals. 
These  commenters  stated  that,  as  a 
result  of  their  location  in  proximity  to 
human  populations,  more  people  are 
exposed  to  air  toxics  from  small  existing 
area  source  dry  cleaners  than  from  large 
industrial  complexes,  such  as  chemical 
plants,  which  are  not  usually  located  in 
the  midst  of  population  centers.  Some 
believed  that  virtually  all  small  existing 
area  source  dry  cleaners  contributing  to 
this  problem  would  be  exempted  under 
the  proposed  NESHAP.  They  requested 
that  the  EPA  reevaluate  the  low  solvent 
consumption  exemption  levels  to  ensure 
that  a  larger  number  of  small  existing 
area  source  dry  cleaning  facilities  is 
subject  to  the  NESHAP. 

Neither  the  proposed  nor  the  final 
NESHAP  includes  low  solvent 
consumption  exemption  levels  for  new 
area  source  dry  cleaning  facilities.  The 
proposed,  as  well  as  the  final  NESHAP, 
however,  includes  low  solvent 
consumption  exemption  levels  for 
existing  area  sources. 

At  proposal,  the  impacts  of  requiring 
the  use  of  refrigerated  condensers  or 
carbon  adsorbers  to  control  process  vent 
emissions  from  dry  cleaning  machines 
were  judged  to  be  unreasonable  for  area 
sources  consuming  less  than  760  and 
1,000  hters  (200  and  300  gallons)  of  PCE 
per  year  for  dry-to-dry  machines  and 
transfer  machine  systems,  respectively 
(corresponding  to  annual  receipts  of 
SIOO.OOO).  In  response  to  comments,  the 
EPA  reconsidered  these  low  solvent 
consumption  exemption  levels.  The 
EPA  concluded  that  lowering  the 
exemption  levels  to  530  and  760  hters 
(140  and  200  gallons)  per  year  for  dry- 
to-dry  and  transfer  machines, 
respectively  (corresponding  to  annual 
receipts  of  $75,000)  was  warranted  and 
reasonable. 

In  1996,  this  change  would  require 
approximately  500  more  dry  cleaners  to 
install  refrigerated  condensers  to  control 
process  vent  emissions  from  dry 
cleaning  machines  and  would  reduce 
PCX!  emissions  by  an  additional  450  Mg 
(500  tons]  per  year.  The  cost  of 
controlling  those  facilities  with  annual 
receipts  between  $75,000  and  $100,000 
is  $0.9  milhon.  As  many  as  165 
additional  financial  failures  are 
estimated  to  result  from  lowering  the 
low  solvent  consumption  exemption 


levels.  Also,  there  could  be  as  many  as 
65  additional  business  closures.  The 
EPA  judged  this  change  in  the 
requirement  to  be  generally  achievable. 
The  EPA  considered  it  unreasonable, 
however,  to  further  lower  the  low 
solvent  consumption  exemption  levels 
due  to  the  high  costs  ard  excessive 
financial  failures  and  closures  (up  to 
3.800  financial  failures  and  1,400 
closures)  that  would  recult.  The 
decision  to  exempt  certain  low  solvent 
consumption  facilities  was  based  on  the 
evaluation  of  the  potential  economic 
impact  of  regulation.  Many  of  the 
smaller  businesses  are  individually 
operated,  single  family-owned 
establishments. 

In  addition  to  lowering  the  low 
solvent  consumption  exemption  levels 
for  existing  area  source  dry  cleaning 
facilities,  the  EPA  reevaluated  the 
impacts  of  exten  ding  additional 

ftollution  prevertion  practices,  such  as 
eak  detection  ard  repair,  to  all  dry 
cleaning  facilities  and  concluded  that 
these  impacts  ar^  reasonable.  Thus,  in 
the  final  NESH/P,  all  dry  cleaning 
facilities  are  required  to  implement 
additional  pollu  ion  prevention 
practices,  such  es  leak  detection  and 
repair. 

3.  MACT  for  Ne-v  Dry-to-Dry  Machines 
at  Major  Sources. 

Commenters  stated  that  additional 
controls  should  lave  been  considered  as 
MACT  for  dry-tc-dry  machines.  A  new 
German  machine,  the  Permac 
Consorba*.  was  mentioned  by  one 
commenter.  This  mach  ne  uses  a  carbon 
adsorber  in  conj  inctior^  with  a 
refrigerated  condenser' for  process  vent 
control.  The  commenter  indicated  that  it 
made  sense  that  a  dual  ~ontrol  system 
would  achieve  t  alter  control  than  a 
machine  with  or  e  control  device. 

In  the  simples :  sense,  a  Permac 
Consorba*  may  }e  described  as  a  dry-to- 
dry  machine  eqi  ipped  'vith  two  control 
devices  in  series — a  refrigerated 
condenser  foUov/ed  by  a  carbon 
adsorber.  The  reported  advantage  of  this 
system  over  a  ccnventicnal  dry- to-dry 
machine  equipp  }d  with  only  a 
refrigerated  condenser  h  that  it  reduces 
the  PCE  concentration  In  the  air 
remaining  in  the  machine  once  the  dry 
cleaning  cycle  is  complete. 

Conventional  iry-to-cry  machines 
vent  or  release  tie  vapors  remaining  in 
the  machine  at  the  end  of  the  dry 
cleaning  cycle.  "Tie  Pemac  Consorba* 
controls  these  vapors  with  a  carbon 
adsorber  before  he  mac'line  door  is 
opened. 

The  emissionr  remaining  in  a 
conventional  machine  i*  the  end  of  the 
dry  cleaning  cycle  can  be  controlled  by 


drawing  the  air  remaining  in  the 
machine  through  a  small  carbon 
adsorber  either  before  the  door  to  the 
machine  is  opened  (similar  to  the 
Permac  Consorba*)  or  venting  the  air 
through  a  carbon  adsorber  to  the 
atmosphere  as  the  door  is  opened. 
Indeed,  information  was  made  available 
to  the  EPA  after  proposal  indicating  that 
several  conventional  vented  dry-to-dry 
mochines  equipped  with  refrigerated 
condensers  currently  operate  in  this 
manner  (i.e.,  the  air  remaining  in  the 
machine  at  the  end  of  the  dry  cleaning 
cycle  is  vented  to  a  carbon  adsorber  as 
the  door  to  the  machine  is  opened). 

There  is  no  difference  in  PCE 
emissions  between  a  Permac  Consorba* 
and  a  conventional  vented  dry-to-dry 
machine  equipped  with  a  refrigerated 
condenser  and  a  small  carbon  adsorber 
on  the  vent.  Similarly,  there  would  be 
no  di^erence  in  emissions  between  a 
Permac  Consorba*  and  a  conventional 
no-vent  dry-to-dry  machine  equipped 
with  a  refrigerated  condenser  that 
passed  the  air  remaining  in  the  machine 
at  the  end  of  the  dry  cleaning  cycle 
through  a  carbon  adsorber,  before  the 
door  to  the  machine  is  opened. 

Under  the  Act.  MACT  for  new  major 
sources  must  be  no  less  stringent  than 
the  best-controlled  similar  source.  As  a 
result,  the  final  NESHAP  requires  that 
new  major  source  dry-to-dry  machines 
be  equipped  with  a  refrigerated 
condenser  and  that  the  air  remaining  in 
the  machine  at  the  end  of  the  dry 
cleaning  cycle  be  passed  through  a 
carbon  adsorber  prior  to  opening  the 
machine  door  or  that  the  air  remaining 
in  the  machine  be  passed  through  a 
carbon  adsorber  as  soon  as  the  door  to 
the  machine  is  opened.  Thus,  the  level 
of  control  required  for  major  new  source 
dry  cleaning  faciUties  is  equivalent  to 
that  achieved  by  the  Permac  Consorba* 
technology. 

The  MACT  is  also  reouired  for 
existing  dry-to-dry  macnines  located  at 
major  sources.  Under  the  Act,  MACT  for 
existing  sources  must  be  no  less 
stringent  than  the  average  emission 
limitation  achieved  by  the  best  12 
percent  of  existing  sources.  Less  than  12 
percent  of  existing  major  source  dry-to- 
dry  machines  are  using  a  refrigerated 
condenser  in  combination  with  a  carbon 
adsorber  to  control  PCE  process  vent 
emissions.  However.  MACT  can  be  more 
stringent  if  the  Administrator 
determines  that  the  balance  of  costs, 
energy,  and  environmental  impacts  of 
choosing  a  more  stringent  level  of 
control  are  reasonable. 

Assuming  a  95-percent  emission 
reduction  for  a  carbon  adsorber,  the 
incremental  cost  effectiveness  of  the 
additional  emission  reduction  achieved 
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by  requiring  conventional  dry-to-dry 
machines  with  a  refrigerated  condenser 
to  also  install  a  carbon  adsorber  would 
be  in  the  range  of  approximately  $7,700 
per  Mr  ($7,000  per  ton)  of  PCE  for  a 
typical  existing  dry-to-dry  machine 
located  at  a  major  source.  If  the 
efficiency  of  the  carbon  adsorber  is  less 
than  95  percent  (as  the  California  survey 
lata  mentioned  earlier  suggests),  the 
cost  effectiveness  would  be  even  higher. 
Because  this  additional  cost  of  control  is 
quite  high  for  the  additional  amount  of 
emission  reduction  achieved,  the  EPA 
does  not  consider  this  level  of  control 
reasonable  for  an  existing  dry-to-dry 
machine  located  at  a  major  source. 

4.  Room  Enclosures  on  Transfer 
Machine  Systems 

Commenters  suggested  that  the  EPA 
consider  vapor  containment  and  control 
systems,  commonly  referred  to  as  "room 
enclosiHes,"  as  MACT  for  transfer 
machine  systems. 

Room  enclosures  capture  and  vent  the 
fugitive  PCE  emissions  from  clothing 
transfer  between  the  washer  and  the 
dryer  at  transfer  machine  systems  to  a 
carbon  adsorber.  Since  clothing  transfer 
emissions  are  a  significant  portion  of 
overall  transfer  machine  system 
emissions,  control  of  these  through  a 
room  enclosiire  would  achieve 
additional  emission  reductions. 

The  only  type  ef  control  device  that 
could  effectively  control  PCE  emissions 
on  a  room  enclosure  is  a  carbon 
adsorber.  As  stated  previously,  however, 
new  information  (i.e.,  the  California 
survey)  indicates  that  carbon  adsorbers 
achieve  a  lower  level  of  emission 
reduction  in  actual  practice  within  the 
dry  cleaning  industry  than  originally 
thought. 

Assuming  a  carbon  adsorber  achieves 
a  95-percent  reduction  in  PCE 
emissions,  the  incremental  cost 
effectiveness  of  requiring  room 
enclosures  with  carbon  adsorbers  on 
existing  major  source  transfer  machine 
systems  would  be  as  low  as  $330  per  Mg 
($300  per  ton)  of  PCE.  In  fact,  even  if  the 
control  efficiency  of  the  carbon  adsorber 
was  as  low  as  20  percent,  the 
incremental  cost  effectiveness  of 
requiring  room  enclosiires  on  major 
source  transfer  machine  systems  would 
be  about  $1,900  per  Mg  ($1,700  per  ton) 
of  PCE. 

Although  the  EPA  does  not  ^iieve 
the  control  efficiency  of  carbon 
adsorbers  within  the  dry  cleaning 
industry  is  as  low  as  10  percent,  making 
such  an  assumption  for  the  purpose  of 
calculations  effectively  indicates  that, 
even  at  knr  control  efficiencies,  die  use 
of  room  enclosures  at  major  source 
transfer  macjiine  systems  is  reasonable. 


Consequently,  the  final  NESHAP 
requires  the  use  of  room  enclosiffes  with 
carbon  adsorbers  at  existing  major 
source  transfer  machine  systems. 

Requiring  existing  major  source 
transfer  machine  system  dry  cleaners  to 
use  room  enclosures  is  not  estimated  to 
result  in  any  additional  financial 
failures  or  closures.  Initially,  due  to  the 
limited  number  of  vendors  of  room 
enclosures,  the  EPA  was  concerned  with 
the  creation  of  a  market  for  these 
devices.  With  few  vendors  and  a  large 
demand,  the  price  of  room  enclosures 
could  rise  significantly.  However,  if 
required  only  for  those  few  existing 
major  source  transfer  machine  systems, 
the  demand  for  room  enclosiu-es  is  not 
judged  sufficient  to  cause  a  significant 
rise  in  the  price  of  a  room  enclosure. 

For  existing  area  sources,  the  impacts 
of  requiring  a  room  enclosure  are 
considered  imreasonable.  The 
incremental  cost  effectiveness  of 
requiring  a  room  enclosure  for  a  typical 
area  soiuce  could  be  as  high  as  $9,800 
per  Mg  ($8,900  per  ton)  of  PCT,  even  if 
the  carbon  adsorber  is  achieving  a  high 
percent  emission  reduction  efficiency 
(e.g.,  95  percent).  If  the  carbon  adsorber 
is  operating  at  a  lower  control 
efficiency,  the  resulting  incremental 
cost  effectiveness  would  be  even  higher. 
The  number  of  additional  financial 
failures  could  be  as  high  as  1,100  with 
as  many  as  260  additional  closures  if 
room  enclosures  vtrere  required  on  all 
existing  area  source  transfer  machine 
systems.  Up  to  500  additional  financial 
failures  and  as  many  as  5  additional 
closures  would  result  from  such  a 
requirement  on  only  the  largest  area 
sources  (e.g.,  those  with  annual  receipts 
over  $100,000).  In  addition,  with  only  a 
few  vendors  of  room  enclosures,  the 
EPA  remains  concerned  with  the  impact 
that  extending  a  requirement  for  room 
enclosures  to  all  existing  transfer 
machine  system  area  sources  would 
have  on  the  price  of  room  enclosures. 
For  these  reasons,  the  Administrator 
considers  room  enclosiu-es  unreasonable 
for  existing  transfer  machine  system 
area  sources. 

5.  Banning  Transfer  Machine  Systems 
and  Reclaimers 

Commenters  recommended  that  the 
EPA  impose  a  ban  on  the  sale  of  new  or 
used  transfer  machine  systems.  One 
commenter  beUeved  that  transfer 
machine  systems  are  still  being  offered 
and  sold  to  dry  cleaners,  and  that  only 
a  ban  on  the  sale  of  transfer  machine 
systems  would  prevent  dry  cleaners 
from  purchasing  these  systems. 

Prior  to  proposal,  the  EPA  believed 
that  no  new  transfer  machine  systems 
were  being  sold  or  had  been  sold  in 


recent  years  due  primarily  to  the 
adoption  of  the  OSHA  permissible 
exposiire  limit  (PEL)  of  25  parts  per 
million  (ppm)  (January  19, 1989).  The 
OSHA  PEL  was  intended  to  reduce 
worker  exposure  to  PCE.  Based  on  the 
level  of  PCE  emitted  during  the  clothing 
transfer  step  at  transfer  machine 
systems,  transfer  machine  systems  were 
viewed  as  incapable  of  meeting  the 
OSHA  PEL.  Consequently,  the  EPA 
believed  it  was  not  necessary  to  develop 
regulations  that  effectively  banned  or 
prohibited  the  use  of  new  transfer 
machine  systems. 

Following  proposal  of  the  NESHAP 
for  dry  cfeaners,  however,  the  Eleventh 
Circuit  Appeals  Court  remanded  the 
PEL  to  OSHA.  In  addition,  information 
provided  to  the  EPA  following  proposal 
indicates  that  many  owners  or  operators 
of  transfer  machine  systems  were 
meeting  the  OSHA  PEL  by  increasing 
ventilation  or  rotating  the  placement  of 
their  workers.  Moreover,  it  was  learned 
that  transfer  machine  systems, 
manufactured  for  use  with  petroleum 
solvents  could  be  used  as  PCE  transfer 
machine  systems. 

Finally,  information  provided  to  the 
EPA  following  proposal  made  it  clear 
that,  in  some  cases,  reclaimers  were 
being  sold  for  use  with  dry-to-dry 
machines  to  increase  the  clothing 
throughput  of  the  machines.  A  reclaimer 
is  essentially  a  dryer,  and  its  use  with 
a  dry-to-dry  machine  effectively 
converts  the  dry-to-dry  machine  to  a 
washer,  thus  creating  a  new  transfer 
machine  system. 

Consequently,  the  EPA  has 
reconsidered  its  position  at  proposal, 
that  a  ban  or  prohibition  of  new  transfer 
machine  systems  is  unnecessary. 

For  transfer  machine  systems  located 
at  a  major  source,  the  NESHAP  must  be 
based  on  MACT.  The  Act  states  that 
MACT  for  new  sources  must  be  no  less 
stringent  than  the  best  controlled 
similar  source.  A  transfer  machine 
system  with  a  room  enclosure 
represents  the  best  controlled  similar 
source.  The  MACT  may  be  more 
stringent,  however,  if  the  Administrator 
believes  the  balance  between  the 
additional  economic,  energy,  and 
environmental  impacts  of  a  more 
stringent  requirement  is  reasonable.  The 
only  option  more  stringent  than  a 
transfer  machine  system  with  a  room 
enclosure  is  a  new  dry-to-dry  machine, 

Dry-to-dry  machines  provide 
complete  control  of  closing  transfer 
emissions  (Le.,  emissions  released  by 
transfer  of  clothing  from  the  washer  to 
the  dryer  of  a  transfisr  machine  system). 
Dry-to-dry  machines  eliminate  these 
emissions  by  eliminating  the  need  to 
transfer  doling  from  a  washer  to  a 
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dryer  (achieving  100  percent  reduction 
of  clothing  transfer  emissions). 

The  MACT  for  new  transfer  machine 
systems  could  be  based  on  the  use  of 
new  dry-to-dry  machines,  thereby 
requiring  new  major  source  transfer 
machine  systems  to  eliminate  all 
emissions  from  clothing  transfer 
between  the  washer  and  the  dryer.  Such 
a  requirement  would  effectively  ban  or 
prohibit  new  transfer  machine  systems 
because  no  technology  has  been 
identified  to  data  (including  the  use  of 
hamper  enclosures  or  room  enclosures) 
that  could  be  added  to  a  new  transfer 
machine  system  to  totally  eliminate  all 
PCE  emissions  from  clothing  transfer. 
Dry-to-dry  machines  offer  an  effective 
pollution  prevention  alternative  to 
transfer  machines.  Promoting  use  of  this 
equipment  is  consistent  with  the 
Agency's  commitment  to  pollution 
prevention. 

The  benefits  associated  with  a 
requirement  based  on  new  dry-to-dry 
machines  would  be  100  percent  control 
of  clothing  transfer  emissions.  Clothing 
transfer  is  estimated  to  contribute  up  to 
as  much  as  25  percent  of  the  PCE 
emissions  from  an  uncontrolled  transfer 
machine  system.  For  a  typical  major 
source,  the  annuahzed  costs  for 
requiring  a  dry-to-dry  machine  would 
be  a  net  savings  ($300)  because  overall 
PCE  consumption  is  lower  with  a  dry- 
to-dry  machine.  This  lower  cost  is  due 
to  the  increased  amount  of  PCE  that  is 
recovered  and  recycled  within  the 
machine. 

The  EPA  believes  it  is  reasonable  to 
require  new  transfer  machine  systems 
located  at  major  sources  to  meet  the 
same  level  of  control  of  clothing  transfer 
emissions  as  achieved  by  new  dry-to- 
dry  machines.  Thus,  the  final  NESHAP 
prohibits  any  emissions  between  the 
washing  and  drying  step  of  the  dry 
cleaning  cycle  for  new  transfer  machine 
systems  located  at  major  sources.  This 
requirement  effectively  bans  or 
prohibits  the  use  of  new  fransfer 
machine  systems  at  major  sources. 

For  new  area  source  transfer  machine 
systems,  the  NESHAP  is  based  on 
GACT.  The  GACT  is  a  balance  betvtreen 
envfronmental,  economic,  and  energy 
impacts  the  Administrator  considers 
reasonable.  The  incremental  cost  of 
requiring  a  new  dry-to-dry  machine  over 
a  new  transfer  machine  system  with  a 
room  enclosure  at  a  typical  new  area 
source  is  approximately  $600  per  year. 
The  EPA  does  not  believe  that  the 
additional  costs  of  purchasing  a  new 
dry-to-dry  machine  over  purchasing  a 
new  transfer  machine  system  with  a 
room  enclos\ire  would  deter  entry  (or 
expansion)  into  the  dry  cleaning  market 
If  a  business  ventxire  is  viable  and 


attractive  with  the  purchase  of  a  new 
transfer  machine  system  and  room 
enclos\ire,  the  EP  \  believtis  that  the 
business  venture  would  also  be  viable 
and  attractive  wild  the  purchase  of  a 
new  dry-to-dry  machine.  Consequently, 
requiring  new  area  source  transfer 
machine  systems  to  elimir  ate  all 
clothing  transfer  emission.'}  (i.e., 
purchase  a  new  d.-y-to-dry  machine)  is 
considered  generflly  achievable.  Thus, 
the  final  NESHAF  also  prohibits  any 
emissions  between  the  wa.shing  and 
drying  step  of  the  dry  cleaning  cycle  for 
new  transfer  machine  systems  located  at 
area  sources.  As  mentioned  above  for 
major  sources,  this  requirement 
effectively  bans  o  prohibi  s  the  use  of 
new  transfer  maclune  systems  at  area 
sources.  Thus,  all  new  transfer 
machines  are  effectively  jaexmed.  Under 
the  rale,  the  addition  of  a  reclaimer  to 
an  existing  drj'-to-dry  machine  would 
constitute  reconstruction  of  the  dry 
cleaning  system.  As  a  result,  the 
addition  of  a  reclaimer  to  a  dry-to-dry 
machine  would  be  banned  affective  on 
today's  date.  Reclaimers  added  to  a  dry- 
to-dry  machine  after  December  9, 1991 
(the  date  of  the  proposed  dry  cleaning 
NESHAP)  and  prior  to  today's  date  are 
allowed  to  operate  for  up  to  three  years 
fitsm  today's  date,  if  the  dry  cleaning 
system  complies  in  the  interim  with  the 
proposed  nue. 

In  addition  to  rEquiring  that  all  new 
dry  cleaning  maclines  be  cjy-to-dry 
machines,  phasing  out  or  replacing 
existing  fransfer  machine  systems  with 
dry-to-dry  machit  es  was  also 
considered.  Commenters  questioned 
why  there  was  no  discussion  of 
immediate  or  gradual  replacement  of 
existing  transfer  nachine  systems  in  the 
proposal.  They  stisssed  that  the  EPA 
cannot  rely  upon  OSR,^  ru.es  for  a 
prompt  phase  out  of  transfrr  machine 
systems. 

There  is  little  difference  between  the 
impacts  of  immed  ate  repk  cement  of 
existing  transfer  n  achine  systems  and 
replacement  within  three  years,  the 
maximum  compliance  peri  od  for 
existing  sources  uider  the  statute.  In 
both  cases,  the  capital  cost  of  the 
fransfer  machine  f  ystem  is  a  "sunk" 
cost  that  has  been  incurrec  and  is  not 
a  factor  in  the  analysis. 

This  "sunk"  cort  makes  the  analysis 
of  replacing  existiag  transfer  machine 
systems  qtiite  difkrent  £ro~n  that  of 
banning  or  prohib  .ting  new  transfer 
machine  systems.  For  existing  transfer 
machines  systems  the  cost  of  replacing 
the  existing  systei  i  is  the  ull  cost  of  a 
new  dry-to-dry  mi  chine.  For  a  new 
system,  the  cost  o.  banning  or 
prohibiting  the  sjntem  is  the  difference 
in  cost  between  a  lew  transfer  machine 


system  and  a  new  dry-to-dry  machine. 
Consequently,  the  costs  are  much  higher 
in  the  analysis  of  replacing  existing 
fransfer  machine  systems  than  they  are 
in  the  analysis  of  banning  or  prohibiting 
new  fransfer  machine  systems.  The 
emission  reduction  achieved  is  the  same 
for  either  option. 

The  EPA  analyzed  the  costs  of 
requiring  replacement  of  existing 
fransfer  machine  systems  v^-ith  dry-to- 
dry  machines  in  comparison  with  the 
additional  fugitive  emissions  of  PCE 
that  result  from  transfer  machine 
systems.  The  incremental  cost 
effectiveness  for  replacing  a  typical 
existing  major  source  transfer  machine 
systems  with  a  dry-to-dry  machine  is 
approximately  $12,200  per  ton  of  PCE 
reduced.  For  area  sources,  the 
incremental  cost  effectiveness  for 
replacing  the  fransfer  machine  system 
with  a  dxy-to-dry  machine  is 
approximately  $41,000  per  ton  of  PCE 
reduced.  The  EPA  has  determined  that 
based  on  this  comparison,  which  relies 
on  currently  available  information, 
requiring  replacement  of  these  fransfer 
machine  systems  with  dry-to-dry 
machines  is  not  justified  at  this  time. 
However,  the  EPA  is  aware  that 
additional  environmental  impacts  may 
be  associated  with  the  continued  use  of 
transfer  machine  systems  in  certain 
situations.  For  example,  the  impact  on 
indoor  afr  quahty  may  be  of  concern.  At 
this  time,  however,  the  data  are 
insufficient  to  determine  whether 
considering  these  other  impacts  it  may 
be  appropriate  to  further  limit  the  use  of 
fransfer  machine  systems.  The  EPA  will 
address  this  issue  further  in  the  pubUc 
meeting  (see  AtX)ftESSES  section  at  the 
beginning  of  this  preamble)  and  will 
continue  to  examine  this  issue.  If 
appropriate,  the  EPA  may  revisit  the 
determinations  made  in  this  rule. 

Commenters  agreed  with  the  EPA  that 
use  of  a  reclaimer  with  a  dry-to-dry 
machine  effectively  creates  a  new 
transfer  machine  system.  Therefore, 
they  recommended  a  ban  on  the  sale  of 
new  or  used  reclaimers. 

Accordingly,  the  NESHAP  has  been 
revised  to  define  a  dry-to-dry  machine 
used  with  a  reclaimer  as  a  transfer 
machine  system.  In  addition,  the 
NESHAP  does  not  allow  clothing 
transfer  emissions  to  occur  between  the 
washing  and  the  drying  step  of  the  dry 
cleaning  cycle  for  a  new  transfer 
machine  system.  This  requirement 
effectively  bans  or  prohibits  new 
transfer  machine  systems.  It  also 
effectively  bans  or  prohibits  the  use  of 
new  reclaimers  with  new  or  existing 
dry-to-dry  machines,  because  adding  a 
reclaimer  to  a  new  or  an  existing  dry- 
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to-dry  machine  creates  a  new  transfer 
machine  system. 

6.  Vapor  Barriers 

In  addition  to  room  enclosiires,  some 
commenters  requested  that  vapor 
barriers  be  required  to  prevent  seepage 
of  PCE  to  adjacent  apartments.  It  viras 
also  suggested  that  dry  cleaning 
facilities  located  in  close  proximity  to 
residential  buildings  or  food  service 
establishments  be  required  to  have 
vapor  barriers  on  all  floors,  walls,  and 
ceilings  to  separate  the  dry  cleaning 
facility  from  other  areas  in  the  building 
and  to  deter  migration  of  PCE  emissions. 

Installing  vapor  barriers  to  prevent 
seepage  of  PCE  emissions  into  adjacent 
living  or  working  areas  merely  contains 
the  emissions  in  the  dry  cleaning 
facility.  Installing  vapor  barriers  could 
lead  to  elevated  PCE  concentrations  in 
the  work  areas  and  public  areas  of  the 
dry  cleaning  facility,  resulting  in 
increased  worker  and  public  exposure  at 
the  dry  cleaner.  Vapor  barriers  could 
also  be  very  expensive  for  a  dry  cleaning 
owner  or  operator  to  install.  Estimates 
indicate  that  installation  of  a  vapor 
barrier  in  a  30  by  50  by  20  foot  dry 
cleaning  facility  would  cost 
approximately  $6,500.  Based  on 
available  information,  vapor  barriers  are 
considered  imreasonable  for  a  national 
standard  due  to  their  high  cost  and  their 
failure  to  control  or  reduce  PCE 
emissions. 

The  Administrator  agrees  with  the 
concerns  expressed  by  many 
commenters  about  the  potential  impact 
of  fugitive  emissions.  As  mentioned 
earlier,  to  address  these  concerns,  the 
final  NESHAP  requires  control  of 
fugitive  emissions  by  leak  detection  and 
repair.  As  a  result,  the  NESHAP  will 
significantly  reduce  fugitive  PCE 
emissions  from  all  dry  cleaning 
facilities. 

In  a  few  cases,  local  agencies  may  find 
situations  where  they  believe  the  use  of 
vapor  barriers  may  be  warranted,  such 
as  the  situation  of  a  very  large  dry 
cleaning  establishment  without 
adequate  ventilation  located  in  an 
apartment  complex.  Cases  such  as  this 
are  best  handled  on  a  site-specific  basis 
at  the  local  level. 

7.  Dry  Cleaning  Ventilation 
Requirements 

Commenters  recommended  including 
dry  cleaning  ventilation  requirements  in 
the  final  NESHAP.  Specific  dry  cleaner 
exhaust  or  ventilation  requirements 
were  recommended,  such  as  adopting 
the  National  Fire  Protection  Association 
(NFPA)  Standard  32  for  dry  cleaning 
plants  (1990  edition).  This  would 
require  an  air  change  within  the  dry 


cleaning  plant  every  5  minutes.  In 
addition,  commenters  recommended 
that  all  dry  cleaning  machines  install  a 
ventilation  system  capable  of 
maintaining  a  minimum  air  velocity  of 
0.6  meters  per  second  (100  feet  per 
minute)  through  the  loading  door  of  the 
dry  cleaning  machine,  whenever  the 
door  is  open. 

Ventilation  requirements  in  and  of 
themselves  would  not  reduce  fugitive 
emissions.  From  the  perspective  of  the 
NESHAP,  the  EPA  believes  it  is  more 
appropriate  to  focus  on  the  use  of 
equipment  or  techniques  that  prevents 
or  controls  emissions  rather  than  to 
focus  on  ventilation  requirements  that 
merely  divert,  rather  than  reduce, 
emissions. 

If  dry  cleaning  plant  ventilation 
systems  were  installed  and  the  resulting 
exhaust  routed  through  a  control  device, 
such  as  a  carbon  adsorber,  this  would 
reduce  fugitive  emissions;  however,  it 
could  be  prohibitively  expensive.  The 
NESHAP,  therefore,  does  not  include 
dry  cleaning  plant  ventilation 
requirements.  On  th«  other  hand,  the 
NESHAP  does  not  preclude  a  dry 
cleaning  plant  from  installing 
ventilation  systems.  Moreover,  where 
local  authorities  consider  a  ventilation 
system  necessary,  the  NESHAP  does  not 
prevent  or  hinder  local  authorities  in 
aay  way  from  requiring  additional 
measures  such  as  ventilation  systems. 

The  NESHAP  requires  the 
implementation  of  a  leak  detection  and 
repair  program,  to  control  fugitive  PCE 
emissions.  These  measures  will  achieve 
a  substantial  reduction  in  fugitive 
emissions  at  dry  cleaning  facilities. 

C.  Monitoring  and  Equivalency 

1.  Monitoring  Control  Devices 

Many  commenters  stated  that  the 
NESHAP  should  contain  some  type  of 
emission  limit  and  performance  testing. 
They  asserted  that  requiring  the  dry 
cleaning  owner  or  operator  to  install 
certain  equipment  and  follow  work 
practices  without  a  performance  test 
will  not  necessarily  reduce  emissions. 
The  commenters  felt  the  only  way  to 
ensure  emission  reductions  was  to 
establish  and  enforce  an  emission  limit 
through  performance  testing, 

As  discussed  in  the  proposal 
preamble,  the  cost  of  requiring  an  owner 
or  operator  to  undertake  a  full-fledged 
performance  test  to  demonstrate 
compliance  with  emission  limits  based 
on  the  use  of  a  refrigerated  condenser  or 
a  carbon  adsorber  would  be  expensive 
($3,000  to  $5,000),  especially  compared 
to  the  cost  of  this  emission  control 
eauipment  ($6,000  to  $8,000).  The 
additional  cost  of  such  a  performance 


test,  therefore,  would  create  a  significant 
impact  by  almost  doubling  the  cost  tltat 
the  NESHAP  would  impose. 

The  economic  analysis  conducted 
prior  to  proposal  indicated  that  many 
operators  will  likely  experience 
difficulty  in  obtaining  capital  to 
purchase  emission  control  equipment. 
To  preclude  unreasonable  economic 
impacts,  the  NESHAP  does  not  require 
vent  controls  on  existing  sources  with 
an  annual  PCE  consumption  of  less  than 
530  liters  (140  gallons)  per  year  for 
facilities  with  dry-to-dry  machines  or   ■ 
760  liters  (200  gallons)  per  year  for 
facilities  with  transfer  machine  systems. 
Imposing  additional  costs  by  requiring  a 
full-fledged  performance  test  to 
determine  compliance  would  add 
significantly  to  the  economic  impact  of 
the  NESHAP  and  would  result  in  raising 
the  low  solvent  consumption  exemption 
levels  for  existing  sources  and  decrease 
the  emission  reductions  achieved  by  the 
NESHAP. 

Several  commenters  believed  that  the 
NESHAP  should  include  emission 
limitations  and  performance  testing  for 
carbon  adsorbers.  They  believed  that  an 
emission  limit  for  carbon  adsorbers  is 
necessary  because  operating 
requirements  alone  are  not  enough. 
Examples  were  cited  of  carbon 
adsorbers  with  damaged  prefilters  or 
leaking  dampers  drastically  reducing 
emission  control  efficiency. 

The  concerns  of  the  commenters 
regeirding  poor  operation  and 
maintenance  of  equipment  are  well 
foimded.  There  is,  however,  incentive 
for  an  owner  or  operator  to  properly 
operate  and  maintain  dry  cleaning 
emission  control  equipment.  Having 
invested  what  for  most  dry  cleaning 
facilities  will  be  a  substantial  sum  of 
money  in  this  equipment,  properly 
operating  and  maintaining  it  will 
provide  some  return  in  terms  of 
recovered  PCE.  Proper  operation  and 
maintenance  will  result  in  lower  PCE 
consumption  and  reduce  the  dry 
cleaner's  operating  costs  attributable  to 
PCE  purchases. 

Beyond  this  economic  incentive, 
however,  the  final  NESHAP  requires  the 
owner  or  operator  to  follow  the 
equipment  manufacturer's 
specifications  regarding  proper 
operation  and  maintenance  of 
equipment.  In  addition,  the  NESHAP 
requires  the  owner  or  operator  to 
maintain  a  log  containing  information 
on  the  proper  operation  and 
maintenance  of  control  devices. 

To  help  dry  cleaners  determine  that 
the  control  devices  are  operating 
properly,  periodic  monitoring  is  also 
required  in  the  final  NESHAP.  If  the 
control  device  used  to  achieve 
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compliance  is  a  refrigerated  condenser, 
the  owner  or  operator  is  required  to 
measure  the  temperature  of  the  vapor 
stream  passing  through  the  refrigerated 
condenser.  For  refrigerated  condensers 
used  with  transfer  machine  system 
washers,  the  temperature  on  the  inlet 
side  and  outlet  side  of  the  refrigerated 
condenser  must  be  measured.  For 
refrigerated  condensers  used  with 
transfer  machine  system  dryers  or 
reclaimers,  or  dry-to-dry  machines,  the 
temperature  of  the  exhaust  gas  stream 
exiting  the  refrigerated  condenser  must 
be  measured.  Measurements  must  be 
taken  once  per  week  at  the  end  of  the 
cool  down  cycle  prior  to  door  opening. 
Records  of  this  temperature 
measurement  must  be  kept  in  a  log 
maintained  onsite. 

If  the  control  device  used  to  achieve 
compliance  is  a  carbon  adsorber,  the 
owner  or  operator  is  required  to 
measure  the  PCE  concentration  at  the 
exit  of  the  carbon  adsorber. 
Measurements  must  be  taken  once  per 
week  during  the  last  aeration  cycle  prior 
to  a  scheduled  desorption  using  a 
colohmetric  detector  tube.  Records  must 
be  kept  in  a  log  (maintained  on  site)  of 
the  date  and  PCE  concentration 
measured  using  the  colorimetric 
detector  tube. 

The  NESHAP  requires  that  copies  of 
the  equipment  manufacturer's  operation 
and  maintenance  specifications  be 
retained  onsite.  All  of  the  above 
requirements  will  ensure  proper 
operation  and  maintenance  of 
equipment  and  will  also  ensure  this 
equipment  achieves  the  emission 
control  p>erfonnance  it  is  capable  of 
achieving. 

2.  Determining  Equivalenc)' 

Guidance  was  requested  regarding 
what  type  of  information  must  be 
included  with  any  request  for  a 
determination  of  equivalency  (i.e.,  that 
the  equipment  a  dry  cleaner  proposes  to 
use  is  equivalent  to  that  required  by  the 
NESHAP).  Information  was  requested 
on  the  type  and  duration  of  emission 
data  needed  and  the  method  for 
determining  the  control  efficiency  of  the 
particular  technology. 

It  is  difficult  to  specify  what 
information  must  be  submitted  for  a 
determination  of  equivalency  without 
knowing  some  details  of  the  emission 
control  technology  or  system  for  which 
the  determination  is  requested.  A 
description  of  this  type  of  information 
must  be  broad  and  general  in  nature  to 
accommodate  all  possibilities.  It  is 
possible,  however,  to  be  more  specific 
regarding  some  requirements  and  the 
final  NESHAP  specifies  that  the 


following  information  must  be 
submitted: 

a.  Diagrams,  as  appropriate, 
illustrating  the  emission  control 
technology  or  sys  em,  i\s  operation  and 
integration  into  or  function  with  dry-to- 
dry  machines  or  transfer  machine 
systems  during  etch  portion  of  the 
normal  dry  clean  jig  cycle. 

b.  Information  quantifying  vented  PCE 
emissions  from  the  dry-to-dry  machines 
or  transfer  machine  systems  during  each 
portion  of  the  drj  cleaning  cycle  with 
and  without  the  tse  of  the  candidate 
emission  control  echnology  or  system. 

c.  Information  on  solvent  mileage 
achieved  with  and  without  the 
candidate  emissicn  control  technolog)*. 
Solvent  mileage  is  the  average  weight  of 
articles  cleaned  per  volume  of  PCE 
used. 

d.  Identification  of  maintenance 
requirements  and  parameters  to  monitor 
to  ensure  proper  operation  and 
maintenance. 

e.  Explanation  of  why  this  submitted 
information  is  considered  accurate  and 
representative  of  both  the  short -term 
and  long-term  pe-formance  of  the 
candidate  emissicn  control  technology 
on  the  specific  dry  cleaning  system 
examined. 

f.  Explanation  of  why  this  information 
can  be  extrapolated  to  dry  cleaning 
systems  other  than  the  specific 
system(s)  examined. 

g.  Information  en  the  cross-media 
impacts  (to  water  and  solid  waste)  of  the 
candidate  emissicn  control  technology 
and  demonstration  that  the  cross-media 
impacts  are  less  than  or  equal  to  the 
cross-media  impacts  of  a  refrigerated 
condenser. 

3.  Delegation  of  Authority  to  Determine 
Equivalency 

Concenfwas  expressed  by  some 
commenters  that  States  were  not 
delegated  authori  y  in  the  proposal  to 
determine  equiva.ency,  Commenters 
strongly  opposed  limiting  the  authority 
for  approving  alternative  control 
equipment  and  procedures  proposed  by 
individual  dry  ck  aning  sources  to  the 
EPA  alone.  It  was  believed  that  the 
EPA's  retention  of  this  delegation  of 
authority  would  r  egatively  impact  the 
operating  permit  process.  The  emphasis 
in  comments  was  that  States  must  retain 
the  right  to  take  appropriate  actions  to 
implement  effiective  emission  control 
strategies  to  prote::t  public  health  within 
their  jurisdictions 

The  EPA  agrees  that  States  should  be 
allowed  to  implement  effective  emission 
strategies  to  protect  public  health  within 
their  jurisdictions  In  some  cases.  States 
may  feel  it  is  necessarj-  to  implement 
more  protective  a;  r  pollution  control 


measures  than  those  adopted  in  national 
standards  to  control  local  problems. 

The  EPA  also  agrees  that  provisions 
limiting  the  authority  to  the  EPA  alone 
for  making  judgments  regarding  the 
equivalency  of  different  eouipment  to 
control  PCE  emissions  with  the  same  or 
better  performance  than  the  control 
equipment  required  by  the  NESHAP  are 
not  warranted  because  section  112(1)  of 
the  Act  would  allow  a  State  to  request 
approval  of  a  State's  program  that 
permits  a  source  to  seek  permission  to 
use  an  alternative  means  of  emission 
Umitation  under  section  112(h)(3), 
provided  that  the  State  demonstrated 
that  its  program  would  be  no  less 
stringent  and  that  certain  conditions 
were  met.  Section  112(1)  of  the  Act 
authorizes  States  to  submit  programs  to 
the  Administrator  for  approval  for 
implementing  and  enforcing  emission 
standards.  Section  112(1)  also  goes  on  to 
state  that  such  programs  may  provide 
for  partial,  as  well  as  complete, 
delegation  of  the  EPA's  authorities  and 
responsibilities.  The  approval  and 
delegation  process  is  addressed  in  detail 
in  the  EPA's  notice  of  proposed 
rulemaking:  "Approval  of  State 
Programs  and  Dtelegation  of  Federal 
Authorities;  Proposed  Rule,"  published 
on  May  19, 1993,  (58  PR  29296). 

As  a  result,  the  provision  limiting  the 
authority  to  judge  the  equivalency  of 
different  equipment  to  the  EPA  has  been 
deleted  from  the  final  standards.  Doing 
so,  however,  does  not  mean  that  these 
provisions  will  be  "automatically" 
delegated  to  States  upon  application.  In 
addition,  delegating  these  provisions 
will  not  preclude  the  EPA  from 
considering  petitions  submitted  by 
various  equipment  suppliers  or  vendors 
and  making  equivalency  determinations 
on  a  national  level. 

D.  Other  Issues  and  Follow-up  to 
Today's  Action 

The  NESHAP  promulgated  in  today's 
Federal  Register  will  achieve  significant 
reductions  in  PCE  emissions  from  new 
and  existing  dry  cleaning  facilities. 
There  remain,  however,  several  major 
issues  associated  vdth  dry  cleaning 
facilities  that  merit  further  attention. 
These  include:  (1)  Indoor  air  pollution 
in  residences  located  above  dry  cleaning 
facilities;  and  (2)  groundwater  pollution 
resulting  from  dry  cleaning  facilities. 
These  issues  were  brought  to  light 
following  proposal  of  the  NESHAP  by 
the  New  York  Study  (indoor  air 
pollution)  and  the  Califomia  Study 
(groimd  water  pollution). 

1.  New  York  Study 

The  New  Yoric  Study,  performed  by 
the  State  of  New  York,  is  an  assessment 
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of  Indoor  air  pollution  in  residences 
located  above  dry  cleaners.  Many  States 
and  environmental  groups  referred  to 
this  study  in  their  public  comments  on 
the  NfESHAP,  and  several  commenters 
submitted  copies  of  the  study  as 
attachments  to  their  comments.  They 
believed  that  the  study  shows  that  the 
risk  to  public  health  from  exposure  to 
PCE  emissions  from  dry  cleaners  is 
significant  and  should  be  targeted  for 
regulation.  They  mentioned  that, 
although  the  Act  does  not  specifically 
address  indoor  air  pollution,  indoor  air 
emissions  eventually  become  ambient 
air  emissions. 

The  New  York  Study  focuses  on  dry 
cleaners  located  in  Albany,  New  York. 
All  102  dry  cleaners  listed  in  the  Albany 
telephone  directory  were  contacted.  Of 
these  102  dry  cleaners,  67  cleaned  or 
pressed  clothes  on  the  premises.  Of 
these  67,  6  had  occupied  residences 
above  them. 

The  levels  of  PCE  in  the  indoor  and 
outdoor  air  at  residences  located  above 
the  6  dry  cleaners  were  measured  over 
a  24-hour  period.  Identical 
measurements  were  taken  at  the  same 
time  at  6  control  residences  located  at 
least  100  meters  (330  feet)  away  from 
each  dry  cleaner.  The  control  residences 
were  selected  based  on  their  similarity 
to  the  study  residences  in  terms  of 
building  type,  age,  and  neighborhood. 

The  study  found  indoor  air 
concentrations  of  PCE  ranging  from  100 
to  55,000  micrograms  per  cubic  meter 
(mcg/J)  [15  to  8.000  parts  per  billion 
(ppb)l  in  the  6  residences  located  above 
dry  cleaners.  The  cancer  risk  estimate 
associated  with  these  levels,  based  on 
the  EPA's  unit  cancer  risk  estimate  for 
PCE  and  lifetime  exposure,  is  1  in 
100,000  to  1  in  100  (lO-'to  10-2). 
Control  residences  had  indoor  air  PCE 
concentrations  ranging  from  6  to  100 
mcg/m3  (1  to  15  ppb).  The  cancer  risk     , 
associated  with  these  levels  is  1  in       / 
1,000.000  to  1  in  100,000  (10-6  to 
10-5). 

The  New  York  study  indicates  that 
PCE  emissions  can  accumulate  in 
residences  located  above  dry  cleaning 
facilities,  resulting  in  increased  public 
exposure  to  PCE.  While  not  definitive, 
in  the  EPA's  opinion,  based  on  various 
observations  included  in  the  New  York 
study,  the  major  contributor  to  the 
elevated  PCE  levels  measured  in  the 
residences  located  above  these  dry 
cleaners  seems  to  be  fugitive  emissions. 

2.  California  Well  Investigation  Program 

The  CaUfomia  Well  Investigation 
Program  is  an  assessment  of  groimd 
water  contamination  undertaken  by  the 
State  of  Cahfomia.  The  study  contends 
that  PCE  contaminated  discharges  into 


sewer  lines  by  dry  cleaning  facilities  has 
contaminated  ground  water  in  several 
areas. 

The  California  Study  focuses  on  wells 
in  the  Central  Valley  Region,  which 
supply  drinking  water  to  municipal 
water  systems.  Water  drawn  from  215 
out  of  some  2,000  wells  tested  contained 
detectable  levels  of  PCE.  Of  these  215 
wells,  water  drawn  from  47  wells 
contained  levels  of  PCE  above  the 
maximum  contaminant  level  (MCL)  of  5 
parts  per  billion  (ppb)  in  the  National 
Revised  Primary  Drinking  Water 
Regulations. 

Soil  gas  surveys  and  groimd  water 
movement  around  21  of  the  47  wells 
with  levels  of  PCE  above  the  MCL 
indicate  the  source  of  PCE 
contamination  in  these  wells  to  have 
originated  from  sewer  lines.  In  20  out  of 
these  21  wells,  dry  cleaning  facilities 
were  identified  as  the  sole  users  of  PCE 
connected  to  the  sewer  lines.  Soil  gas 
surveys  along  the  main  sewer  lines 
downstream  from  sewer  laterals 
connecting  the  dry  cleaners  to  the  main 
sewer  lines  also  showed  relatively  high 
concentrations  of  PCE.  As  a  result,  the 
study  concludes  that  dry  cleaning 
facilities  are  the  source  of  the  observed 
PCE  contamination. 

Recovery  of  PCE  for  reuse  within  the 
dry  cleaning  process  generates 
wastewater  contaminated  with  PCE. 
Most  of  the  PCE  contained  in  this 
wastewater  is  recovered  in  a  water 
separator.  Water  from  the  water 
separator,  however,  is  routinely 
discharged  to  the  sewer  at  many  dry 
cleaning  facilities.  Separator  water 
generally  contains  about  150  ppm  of 
PCE;  but  it  may  contain  as  much  as  30 
percent  PCE,  if  the  water  separator  is 
poorly  operated. 

Dry  cleaning  machines  that  use  a 
refrigerated  condenser  for  process  vent 
control  generate  about  190  liters  (50 
gallons)  per  year  of  separator  water; 
those  with  no  process  vent  control 
generate  even  less.  Dry  cleaning 
machines  that  use  a  carbon  adsorber  for 
process  vent  control,  on  the  other  hand, 
generate  about  7,600  liters  (2,000 
gallons)  per  year  of  separator  water^O 
times  that  generated  by  a  refrigerated 
condenser. 

The  California  study  concludes  that 
PCE  discharged  to  sewers  from  dry 
cleaning  facilities  can  contaminate 
ground  water.  Whether  the  primary 
source  of  PCE  discharged  to  sewers  by 
dry  cleaning  facilities  is  the  result  of 
leaking  equipment,  accidental  spills,  or 
PCE  contaminated  wastewater  generated 
by  dry  cleaning  or  that  generated  by 
emission  control  equipment  installed  to 
control  process  vent  emissions, 
however,  is  unclear. 


The  use  of  carbon  adsorbers  for 
process  vent  control  significantly  adds 
to  the  amount  of  PCE  contaminated 
wastewater  generated  by  dry  cleaning 
facilities.  While  not  conclusive,  this 
suggests  the  use  of  carbon  adsorbers  for 
process  vent  control  may  be  a  primary 
contributor  to  ground  water  pollution 
resulting  from  dry  cleaning  facilities. 

3.  Follow-up  to  Today's  Action 

The  EPA  believes,  based  on 
information  received  to  date,  that  PCE 
contamination  of  indoor  air  and  ground 
water  may  present  problems  that 
warrant  additional  Federal  actions.  The 
EPA  considered  seeking  an  extension  of 
the  court  deadline  for  the  final  rule  to 
deal  fully  with  these  issues.  This  course 
of  action,  however,  would  have 
postponed  the  health  and 
environmental  benefits  of  the  rule  for  an 
extended  period  of  time.  The  EPA 
determined  that  the  best  environmental 
protection  would  be  achieved  by  issuing 
today's  rule  as  expeditiously  as 
possible,  and  deciding  subsequently 
how  to  address  remaining  indoor  air 
pollution  and  ground  water 
contamination  associated  with  PCE  dry 
cleaners. 

Today's  rule,  while  targeted  primarily 
at  reducing  PCE  contamination  of 
outdoor  air,  may  reduce  indoor  air 
contamination  in  some  locations 
through  requirements  reducing  fugitive 
and  process  vent  emissions  from  dry 
cleaners.  In  addition,  the  rule  requires 
uncontrolled  machines  to  be  controlled 
with  refrigerated  condensers,  which  will 
minimize  generation  of  wastewater  and 
solid  waste. 

In  order  to  gain  additional  insight  and 
understanding  into  the  issues  of  indoor 
air  pollution  and  ground  water 
pollution  associated  with  dry  cleaning 
facilities,  the  EPA  will  convene  a  public 
meeting  (see  Public  Meeting  under 
ADDRESSES  at  the  beginning  of  this 
preamble).  The  objective  of  this  public 
meeting  will  be  to  gather  additional 
information  and  solicit  public  comment 
on  the  magnitude  and  severity  of  the 
problems  highlighted  by  the  New  York 
and  the  California  studies  and  potential 
solutions  or  approaches  for  dealing  with 
these  problems.  Copies  of  the  New  York 
and  California  studies  are  included  in 
Docket  No.  A-88-11  (see  Docket  under 
ADDRESSES).  (The  New  York  Study  is 
Docket  No.  A-88-11,  Item  No.  IV-D-5 
with  additional  information  in  Item  No. 
IV-J-40;  the  California  Study  is  also 
part  of  Item  No.  IV-J-40.)  The  EPA  also 
would  like  to  be  informed  of  other 
studies  conducted  by  States  (or  others) 
that  address  the  relative  efficiency  of 
carbon  adsorbers  and  refrigerated 
coridensers,  and  their  impact  on  air 
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emissions.  Anyone  wishing  to  speak 
and  make  presentations  at  the  public 
meeting  and/or  wishing  to  submit 
written  comments,  please  see  the 
section  Public  Meeting  under 
ADDRESSES  at  the  beginning  of  this 
preamble. 

The  EPA  will  use  the  information 
received  from  the  public  meeting,  as 
well  as  written  comments,  in  deciding 
whether  additional  actions  should  be 
taken  to  reduce  health  and 
environmental  risks  from  dry  cleaners. 
The  EPA  will,  at  a  minimum,  publish 
and  distribute  the  information  presented 
at  the  public  meeting.  The  EPA  may 
then  use  this  information  to  develop 
guidance  for  States  and  local  agencies; 
and/or  develop  additional  regulations. 
At  the  meeting,  the  EPA  \^11  explore  the 
desirabiUty  and  feasibility  olusing  a 
regulatory  negotiation  or  otherN 
consensus-building  approach  to  address 
these  issues. 

With  respect  to  indoor  air  pollution, 
the  EPA  specifically  requests  States  and 
the  public  to  provide  their  views  and 
any  available  information  on: 

a.  The  number  of  dry  cleaners  co- 
located  in  buildings  with  residences  or 
businesses. 

b.  The  extent  and  severity  of  indoor 
air  contamination  with  PCE  from  dry 
cleaners,  and  the  adequacy  of  existing 
data  on  this  problem. 

c.  The  extent  and  severity  of  PCE 
contamination  of  fatty  foods  in 
residences,  restaurants,  and  food  stores 
that  are  co-located  with  or  located  near 
dry  cleaners. 

d.  The  extent  to  which  PCE  indoor  air 
contamination  results  from  fugitive 
emissions  or  process  vent  emissions. 

e.  The  amoimt  of  fugitive  emissions 
from  different  types  of  dry  cleaning 
machines,  and  from  the  various  pieces 
of  ancillary  equipment  associated  vdth 
the  dry  cleaning  process. 

f.  Methods  for  reducing  PCE 
contamination  of  indoor  air,  including 
but  not  limited  to: 

(1)  Improved  maintenance  involving 
the  use  of  instruments  to  inspect  dry 
cleaning  equipment  for  leaks  of  PCE. 

(2)  Increased  room  ventilation  and/or 
ducting  of  emissions  outdoors. 

(3)  Collection  of  steam  press 
emissions. 

(4)  The  use  of  vapor  barriers. 

(5)  Improved  training  of  dry  cleaning 
workers,  or  other  information 
di.ssemination  activities. 

(6)  A  phaseout  of  existing  transfer 
machine  systems  (today's  rule 
effectively  bans  new  transfer  machine 
systems  but  does  not  limit  the  period  of 
time  that  existing  transfer  machine 
systems  can  remain  in  service). 


(7)  Other  strategies,  control 
technologies,  and  pollution  prevention 
methods  that  can  reduce  fugitive 
emissions,  especially  at  small  dry 
cleaners. 

g.  The  extent  to  which  evaporators  are 
in  use,  and  their  impact  on  air  quality 
as  well  as  wastewater  contamination. 

h.  The  relative  p  erfo'nnance  of  vented 
versus  ventless  machines  in  reducing 
PCE  emissions. 

i.  The  relative  e:5ectveness,  cost,  and 
affordabiUty  of  the  available  options,  as 
well  as  key  advantages  and  drawbacks, 
including  informe  tion  on: 

(1)  The  economy  in- pact  of  a 
requirement  to  replace  existing  carbon 
adsorbers  with  refrigerated  condensers. 

(2)  The  economic  in  pact  of  a 
requirement  to  renlace  existing  transfer 
machines  with  dr/-to-dry  equipment. 

).  The  appropriate  Federal  role  in 
encouraging  or  requiring  steps  to  reduce 
PCE  contaminaticn  of  indoor  air. 

k.  The  propositon  Laat  the  EPA 
should  volimtarily  conduct  a  residual 
risk  analysis  for  area  source  dry 
cleaners,  as  well  r  s  a  rtatutorily 
mandated  risk  an  ilysis  for  major 
sources,  to  assess  remaining  health  and 
environmental  rirks  ater  installation  of 
MACr  and  GACT  technology.  (Based  on 
the  results  of  this  analysis,  the  EPA 
could  assess  whe  ber  xore  stringent, 
health-based  sian  iards  are  warranted). 

1.  Examination  3fcc  in-operated  dry 
cleaners  exempt  fjom  this  NESHAP  to 
evaluate  their  poi  antial  contribution  to 
indoor  air  polluti  3n. 

m.  Evaluation  cf  aporopriate  operator 
training  and  certi  icat  en  methods. 

With  respect  tc  grovjid  water 
contamination  ard  so  id  waste 
generation  by  drj  cleeners,  the  EPA 
specifically  requests  taat  States  and  the 
public  provide  tb  air  views  and  any 
available  informe  aon  on: 

(1)  The  extent  fjod  severity  of 
contamination  of  ground  water  with 
PCE  from  dry  cleanerr ,  and  the  degree 
of  health  threat  posed  by  this 
contamination; 

(2)  The  relative  contribution  of 
wastewater  disch  irges.  accidental  spills, 
equipment  leaks,  and  improper 
hazardous  waste  disposal  to  this  groimd 
water  contamination; 

(3)  Costs  of  trefting  well  water 
contaminated  wl'h  PCE  to  make  it  safe 
for  drinking,  and  the  costs  and 
feasibility  of  dealing  up  ground  water 
contaminated  wi'h  PCE; 

(4)  The  degree  of  solid  or  hazardous 
waste  generation  asso::iated  with  the 
prevention/control  technologies, 
information  on  haw  these  wastes  are 
managed  and  their  environmental 
impact 


(5)  Potential  measures  to  prevent  or 
minimize  further  contamination  of 
ground  water  with  PCE,  including  but 
not  Umited  to: 

(a)  Use  of  wastewater  evaporators  by 
dry  cleaners. 

(b)  Required  replacement  of  existing 
carbon  adsorbers  used  for  process-vent 
control  with  refrigerated  condensers, 
perhaps  through  a  gradual  phaseout. 
(The  EPA  particularly  solicits  comment 
on  how  the  EPA  could  use  its  legal 
authorities  to  require  a  gradual 
phaseout,  the  environmental  benefits  of 
a  phaseout,  and  the  economic  feasibiUty 
of  potential  phase-out  schedules); 

(c)  Improved  maintenance  of  dry 
cleaning  equipment  through  improved 
training  of  dry  cleaning  workers  or  other 
information  dissemination  activities; 

(d)  Encouragement  of  emerging  PCE 
emission  control  technologies  that  use 
adsorption  but  do  not  generate 
wastewater  because  regeneration  is 
performed  through  heat  desorption 
rather  than  steam  stripping; 

(e)  Spill  prevention  and  control 
measures; 

(f)  A  ban  or  Umit  on  the  discharge  of 
PCE-contaminated  wastewater  to 
sewers; 

(g)  Disposal  of  dry  cleaner  wastewater 
at  hazardous  waste  facilities; 

(h)  The  practical  use  of  dry  cleaner 
wastewater  in  boilers;  and 

(i)  The  relative  effectiveness,  costs, 
and  affordabiUty  of  the  available 
options,  as  well  as  key  advantages  and 
drawbacks. 

(6)  The  appropriate  Federal  role  in 
encouraging  or  requiring  steps  to  reduce 
the  threat  of  ground  water 
contamination  from  dry  cleaners. 

While  examining  these  issues,  the 
EPA,  as  part  of  its  Design  for  the 
Environment  P£E)  program  is 
investigating  potential  substitutes  for 
PCE  in  dry  cleaning  and  developing  an 
incentive  program  to  encourage  all  dry 
cleaners  to  use  control  measures  and 
work  practices  that  minimize  health  and 
environmental  risks. 
,  The  DfE  program,  which  is  operated 
by  the  EPA's  Office  of  Pollution 
Prevention  and  Toxics,  fosters 
cooperative  study  on  a  voluntary  basis 
with  businesses  and  trade  associations 
in  specific  industries  to  evaluate  the 
risks,  performance,  and  costs  of 
alternative  chemicals,  processes,  and 
technologies.  The  DfE  program  is 
currently  evaluating  a  variety  of 
alternatives  to  the  oirrent  use  of  PCE  in 
dry  cleaning,  as  well  as  emission  control 
technologies  for  dry  cleaning 
equipment,  through  its  Cleaner 
Technologies  Substitute  Assessment 
(CTSA). 
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As  p«rt  of  the  CTSA.  the  Dffi  program 
in  conjunction  with  the  Neighborhood 
Cleaner*  AModation  (NCA).  the 
International  Fabricare  Institute  (IFl), 
and  a  commerda]  vendor,  conducted  a 
4-week  study  to  test  the  economic 
feasibility  and  performance  aspects  of  a 
potential  alternative  wet-cieaning 
process  that  does  not  use  PCE.  The 
alternative  process  primarily  uses  steam 
cleaning,  spotting,  tumble  drying,  soaps, 
and  limited  amounts  of  water  to  clean 
clothes.  The  EPA  expects  to  release  the 
results  of  the  study  in  Fall  1993  and  will 
address  whether  there  may  be 
circumstances  under  which  wet- 
cleaning  may  be  technically  and 
economically  feasible. 

In  addition  to  evaluating  the  wet- 
cleaning  process,  the  Dffi  Dry  Cleaning 
Project  is  assessing  other  pollution 
prevention  and  control  options.  The 
analysis  will  iiuilude  evaluation  of 
environmental  and  human  health  risks, 
and  the  performance  and  costs  of 
various  prevention  and  control 
technologies.  This  assessment,  which  is 
expected  to  be  completed  in  Spring 
1994,  will  provide  the  dry  cleaning 
industry  with  valuable  information 
when  considering  options  for 
comphance,  risk  reduction,  and 
pollution  prevention. 

For  information  on  the  Design  for  the 
Environment  Dry  Cleaning  Project 
contact  Jean  E.  (Libby)  Parker.  EPA. 
Office  of  Pollution  Prevention  and 
Toxics,  mail  code  TS-779,  401  M  Street. 
SW.,  Washington,  DC  20460.  telephone 
number  (202)  260-0880. 

As  part  of  the  EPA's  focus  oo 
pollution  prevention  at  this  time,  the 
Administrator  strongly  encourages  those 
dry  cleaners  currently  using  carbon 
adsorbers  for  primary  process  vent 
control  to  replace  them  with  refrigerated 
condensers  as  early  as  possible. 

While  the  EPA  conducts  follow-up 
activities  related  to  dry  cleaners,  the 
EPA  notes  that  there  are  opportimities 
for  State  and  local  government  to  take 
action  as  well.  For  example,  State  and 
local  governments  may  wish  to  , 

investigate  whether  indoor  air  or  ground 
water  in  their  jurisdictions  is  bmng 
contaminated  with  PCE  from  dry 
cleaning.  If  a  State  or  local  government 
finds  an  indoor  air  pollution  problem, 
for  example,  the  government  may  wish 
to  consider  whether  collocation  of  a  dry 
cleaner  in  the  game  building  with 
residences  is  appropriate. 

V.  Adminiatrative  Requirements 

A.  Docket 

The  docket  is  an  organized  and 
complete  file  of  all  the  information 
considered  by  EPA  in  the  development 


of  this  rulemaking.  The  docket  is  a 
dynamic  file,  since  material  is  added 
throughout  the  rulemaking 
development.  The  docketing  system  is 
intended  to  allow  members  of  the  public 
and  industries  involved  to  readily 
identify  and  locate  docxunents  so  that 
they  can  effectively  participate  in  the 
rulemaking  process.  Along  with  the 
statement  of  basis  and  purpose  of  the 
proposed  and  promulgated  standards 
and  the  EPA's  responses  to  significant 
comments,  the  contents  of  the  docket, 
except  tor  interagency  review  materials, 
will  serve  as  the  record  in  case  of 
judicial  review  (section  307(d)(7KA)). 

B.  Paperwork  Reduction  Act 

Information  collection  requirements 
given  in  this  regulation  have  been 
approved  by  the  Office  of  Management 
and  Budget  (0MB)  under  the  provisions 
of  the  Paperwork  Reduction  Act  of  1980, 
44  U.S.C.  3501  et  seq.  and  have  been 
assigned  OMB  control  number  206O- 
0234. 

This  collection  of  information  is 
estimated  to  have  a  public  reporting 
burden  averaging  3.2  hours  per 
response,  and  to  require  49  nours  per 
recordkeeper  annually.  This  estimate 
includes  time  for  reviewing 
instructions,  searching  existing  data 
sources,  gathering  and  maintaining  the 
data  needed,  and  completing  and 
reviewing  the  collection  of  information, 

In  an  Information  Collection  Request 
Action  Notice  dated  June  5,  1992,  OMB 
disapproved  two  of  the  information 
collection  provisions  for  the  PCE  Dry 
Cleaning  NESIIAP.  The  first  was  the 
weekly  records  of  leak  detection  and 
repair,  and  the  second  was  the  5-year 
record  retention  period.  The  OMB 
questioned  whether  these  provisions 
represented  the  least  burdensome 
approach  necessary  to  attain  the  goal  of 
the  standards.  These  concerns  are 
addressed  below. 

With  respect  to  the  weekly  leak 
detection  and  repair  The  capture  and 
reuse  of  PCE  is  the  goal  of  the  NESHAP. 
To  the  extent  that  there  are  fugitive 
emissions  from  leaks  into  the  dry 
cleaning  facility,  the  surrounding 
businesses,  and  the  environment,  the 
goal  of  the  NESHAP  cannot  be  attained. 
Leak  detection  is  especially  crucial  for 
dry  cleaning  establishments  located  in 
mixed-use  buildings,  where  fugitive 
PCE  emissions  tend  to  migrate  into  and 
build  up  in  adjoining  residences, 
restaurants,  banks,  and  shops.  (This  is 
the  conclusion  of  the  New  York  Study 
which  became  available  after  the  rule 
was  proposed  on  December  9, 1991.) 

Leaks  resuh  from  unequal  pressure  in 
the  system,  and  are  also  a  function  of 
the  age,  construction,  and  design  of  the 


system.  A  simple  periodic  inspection  of 
the  dry  cleaning  facility  will  alert  the 
owner  or  operator  of  any  leaks.  The 
leaks  can  then  be  repaired  on  a  timely 
basis,  both  meeting  the  goals  of  the 
NESHAP  and  saving  the  owner  and 
operator  the  cost  of  replacing  the  PCE 
otherwise  lost  through  leaks  in  the 
system.  Therefore,  frequent  periodic 
inspections  at  all  bdlities  are  needed  to 
ensure  that  the  goal  of  the  NESHAP  is 
attained.  However,  to  address  concerns 
for  those  existing  fadlities  with  annual 
receipts  below  $75,000,  these  fadlities 
are  required  to  perform  leak  detection 
on  a  biweekly,  rather  than  a  weekly, 
basis. 

With  reaped  to  the  second  issue,  the 
5-year  retention  period  for  records:  The 
types  of  records  required  to  be  kept 
require  very  little  storage  space  and  are 
of  great  pradical  utility  for  purposes  of 
determining  compliance  and  following 
through  with  any  necessary  enforcement 
action.  The  recordkeeping  required  is  so 
minimal  that  the  records  for  a  5-year 
period  literally  could  be  kept  in  one 
notebook.  The  usefulness  of  the  5-year 
record  retention  period  for  the  EPA 
results  from  the  fad  that  dry  cleaning 
facilities  are  so  numerous  and  the  EPA's 
inspection  and  audit  resources  so 
limited  that  inspedions  of  any  given 
facility  will,  of  necessity,  be  rare. 
Congress  recognized  this.'^and  granted  a 
5-year  statute  of  limitations  for 
NESHAP.  A  record  retention  period  of 
less  than  5  years  would  prevent  the  EPA 
from  enforcing  its  regulations  for  fewer 
years  than  Congre*^  has  spedfically 
mandated.  The  retention  of  records  over 
5  years  also  allows  the  EPA  to  establish  t 
a  source's  history  and  patterns  of 
compliance  for  purposes  of  determining 
the  appropriate  level  of  enforcement 
action.  In  many  cases,  the  additional 
information  could  benefit  the  source. 

Send  comments  regarding  the  burden 
estimate  or  any  other  asped  of  this 
colledion  of  information,  including 
suggestions  for  reducing  this  burden  to 
Chief.  Information  Policy  Branch  (PM- 
223 Y);  U.S.  Environmental  Protection 
Agency.  401  M  Sti^t  SW..  Washington. 
DC  20460;  and  to  the  Office  of 
Information  and  Regulatory  Affairs. 
Office  of  Management  and  Budget. 
Washington,  DC  20503,  marked 
"Attention:  Desk  Officer  for  EPA." 

C.  Executive  Order  12291 

Under  Executive  Order  (E.O.)  12291. 
the  EPA  is  required  to  judge  whether  a 
regulation  is  a  "major  rule"  and 
therefore  subjed  to  the  requirements  of 
a  regulatory  impad  analysis  (RIA).  The 
criteria  set  forth  in  sedion  1  of  E.O. 
12291  for  determining  whether  a 
regulation  is  a  major  rule  are  as  follows: 


(1)  The  rule  is  likely  to  have  an  annual 
effect  on  the  economy  of  $100  million 
or  more;  (2)  the  rule  is  likely  to  cause 
a  major  increase  in  costs  or  prices  for 
consumers,  individual  industries, 
Federal,  State,  or  local  governments,  or 
geographic  regions;  or  (3)  the  rule- is 
likely  to  result  in  signihcant  adverse 
effects  on  competition,  employment, 
investment,  productivity,  innovation,  or 
on  the  ability  of  United  States-based 
enterprises  to  compete  with  foreign- 
based  enterprises  in  domestic  or  export 
markets. 

This  promulgated  regulation  is  not  a 
major  rule  because  it  would  result  in 
none  of  the  adverse  effects  mentioned 
above.  The  total  annual  cost  is  estimated 
to  be  less  than  $14  million  a  year,  far 
below  the  $100  million  criterion  set 
forth  in  E.O.  12291.  The  price  impacts 
are  estimated  to  range  from  0.5  and  2.5 
percent.  The  economic  impact  analysis 
on  the  industry  indicated  that  output 
adjustments  are  about  a  0.5  percent 
decrease.  These  small  market 
adjustments  indicate  that  no  significant 
adverse  effects  on  competition, 
employment,  investment,  productivity, 
innovation,  or  international  trade  are 
expected.  Therefore,  this  regulation  is 
not  subject  to  an  RIA. 

This  promulgated  rulemaking  was 
submitted  to  the  0MB  for  review  as 
required  under  E.O.  12291. 

D.  Regulatory  Flexibility  Act 

The  Regulatory  Flexibility  Act  (5 
U.S.C.  601  et  seq]  requires  the  EPA  to 
consider  potential  impacts  of 
promulgated  regulations  on  small 
business  "entities."  A  regulatory 
flexibility  analysis  is  required  if 
preliminary  analysis  indicates  that  a 
promulgated  regulation  is  expected  to 
have  a  significant  economic  impact  on 
a  substantial  number  of  small  entities. 

Firms  in  the  dry  cleaning  industry  are 
classified  as  small  or  large  based  on 
annual  sales  receipts.  Commercial  firms 
are  classified  as  small  if  they  earn  less 
than  $2.5  million  per  year.  By  this 
definition,  over  99  percent  of 
commercial  dry  cleaning  firms  are  small 
(U.  S.  Department  of  Commerce,  1990b). 

The  economic  impacts  of  the 
regulatory  alternatives  were  analyzed 
based  on  consumption  of  PCE  but 
described  in  terms  of  dry  cleaning 
revenues. 

For  the  commercial  area  source 
categories,  the  economic  analysis  did 
indicate  that  many  firms  within  the 
class  of  sources  with  annual  receipts  of 
less  than  $75,000  would  be  affected 
significantly  by  the  promulgated 
standard.  Below  this  annual  receipt 
level  are  found  thcvery  smallest  family- 
operated  businesses  with  low  annual 


PCE  consumption  and  few  employees. 
Due  to  economic  considerations,  only 
pollution  prevenion  measures  (i.e.,  leak 
detection  and  repair)  are  required  for 
this  class  of  sources  under  GACT — no 
process  vent  con*Tol  is  required. 

For  the  class  o "  sources  with  annual 
receipts  of  $75,0^0  or  greater,  the 
economic  impaC.s  are  much  smaller. 
Less  than  260  ne".  closures  due  to  the 
promulgated  reg^ilation  are  projected. 
The  analysis  ind  cates  that  firms  in 
below-average  financial  condition  may 
face  difficulty  in  obtaining  the  required 
funds  to  purcha59  control  equipment 
from  traditional  oan  sources,  such  as 
banks.  The  analysis  projects  between  0 
and  830  firms  w  11  be  in  this  category. 
These  firms  will  either  obtain  other 
financing  (vender-aided,  relatives, 
personal  assets,  etc.),  close,  or  sell  their 
firm.  For  more  detail  see  "Economic 
Impact  Analysis  of  Regulatory  Controls 
in  the  Dry  Cleaning  Industry"  (EPA-45/ 
3-91-02lb)  and  'Dry  Cleaning 
Facilities — Background  Information  for 
Promulgated  Standards"  (EPA-450/3- 
91-020b). 

In  summary,  excluding  requirements 
for  process  vent  cont-ol  for  the  class  of 
sources  with  anrual  gross  receipts  of 
$75,000  or  less  drastically  reduces  the 
impacts  00  the  commercial  dry  cleaning 
sector. 

E.  Miscellaneous      j 

Under  the  operating  permit 
regulations  codified  at  40  CFR  part  70, 
any  source  that  is  a  major  source  under 
the  Act  or  any  nonmajor  source  subject 
to  a  standard(,under  sactions  ill  or  112 
of  the  Act  mosL  obtain  an  operating 
permit.  (See  §  70.3(a);i).)  The  part  70 
regulations  also  provide  that  a  State 
may,  at  its  discretion  defer  all  nonmajor 
sources  from  the  obli-jation  to  obtain  a 
part  70  permit  until  such  time  as  the 
EPA  finishes  a  rulemaking  regarding  the 
applicability  of  the  part  70  program  to 
nonmajor  sources.  Part  70  further 
provides  that,  for  nonmajor  sources 
subject  to  a  future  standard  promulgated 
under  section  111  or  112,  "*  *  *  the 
Administrator  will  determine  whether 
to  exempt  any  or  all  such  applicable 
sources  from  the  requirements  to  obtain 
a  part  70  permit  at  the  time  that  the  new 
standard  is  pron'ulga'ed."  (See  §  70.3(b) 
(1)  and  (2).) 

Today's  final  dry  cleaning  rule  does 
not  exempt  area  source  dry  cleaners 
from  permitting  requirements.  The  EPA 
believes  that  permitting  these  nonmajor 
sources  will  enhance  the 
implementation  and  enforcement  of  the 
rule  by  clarifying  how  the  rule  applies 
to  a  particular  scurce.  and  how  relevant 
parts  of  the  to-be-promulgated  general 
provisions  apply  to  dry  cleaners.  The 


general  provisions,  which  were 
proposed  in  the  Federal  Register  on 
August  11, 1993  (58  FR  42760).  are 
generic  requirements  that  sources 
subject  to  section  112  standards  must 
meet. 

However,  under  the  existing 
provisions  of  part  70,  States  may  choose 
to  defer  the  obligation  of  all  nonmajor 
sources  to  obtain  a  permit  until  the  EPA 
"completes  a  rulemaking  to  determine 
how  the  program  should  be  structured 
for  nonmajor  sources  and  the 
appropriateness  of  any  permanent 
exemptions  *  *  *."  In  promulgating 
the  permits  rule,  the  EPA  committed  to 
complete  that  rulemakirfg  within  5  years 
after  the  approval  of  the  first  State  part 
70  program  that  defers  permitting  of 
nonmajor  sources. 

The  EPA  believes,  for  the  same 
reasons  stated  in  the  preamble  to  the 
operating  permits  rule,  that  the  benefits 
to  be  gained  from  the  permitting  of 
nonmajor  sources  subject  to  this  rule  are 
not  likely  to  accrue  during  the  early 
stages  of  the  permit  program  when 
permitting  authorities  will  be  occupied 
with  the  task  of  issuing  permits  to  major 
sources.  Once  this  task  is  complete, 
however,  permitting  authorities  should 
be  able  to  process  permits  for  nonmajor 
sources  subject  to  this  nile  on  a 
relatively  expedited  basis.  This 
expedited  review  should  be  the  case,  in 

because  of  the  presumptive 
suitability  of  these  sources  for  general 
permits. 

In  accordance  with  section  117  of  the 
Act,  publication  of  these  promulgated 
standards  was  preceded  by  consultation 
with  appropriate  advisory  committees, 
independent  experts,  and  Federal 
departments  and  agencies. 

This  regulation  will  be  reviewed  8 
years  from  the  date  of  promulgation  as 
required  by  the  Act.  This  review  will 
include  an  assessment  of  such  factors  as 
the  need  for  integration  with  other 
programs,  the  existence  of  alternative 
methods,  enforceability,  improvements 
in  emission  control  technology,  and 
reporting  requirements. 

List  of  Subjects 

40  CFR  Part  9 

Rei>orting  and  recordkeeping 

requirements. 

40  CFR  Part  63 

Air  pollution  control. 
Intergovernmental  relations,  Reporting 
and  recordkeeping  requirements. 

Dated:  September  13, 1993. 
Carol  M.  Browmo-, 

Administrator. 

For  the  reasons  set  out  in  the 
preamble,  title  40,  chapter  I,  of  the  Code 
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of  Federal  Regulations  is  amended  as  set 
forth  below: 

PART  9-{AMENDED] 

1.  The  authority  citation  for  part  9 
continues  to  read  as  follows: 

Authority:  7  U.SC.  135  etseq,  136-136y, 
15  U.S.C  2001.  2003.  2005.  2006.  2601-2671; 
21  U.S.C  331).  346a.  348;  31  U.S.C.  9701;  33 
U.SC  \2S\  etseq..  1311. 1313d,  1314. 1321. 
1326, 1330. 1344. 1345(d)  and  (e),  1361;  E.O. 
11735.  38  FR  21243,  3  CFR.  1971-1975 
Comp.  p.  973;  42  U.S.C  241.  242b,  243,  246. 
300f,  300g,  300g-l.  300g-2,  300g-3,  300g-«. 
300g-5,  300g-6,  300i-l,  300J-2,  300i-3,  300j- 
4,  300J-9,  1857  ei  seq..  6901 -6992k.  7401- 
7671q.  7542.  9601-9657,  11023.  11048. 

2.  Section  9.1  is  amended  by  adding 
a  new  entry  to  the  table  under  the 
indicated  heading  to  read  as  follows: 

S  9.1    0MB  approvals  under  th«  P«p«rwork 
Reduction  Act 


40  CFR  citation 


0MB  coo- 
froirto. 


National  Errisston  Standards  for 
Hazardous  Air  PoAutants  for 
Source  Categories 


63.322-63.325 


2060-0234 


PART  63— MATIONAL  EMISSION 
STANDARDS  FOR  HAZARDOUS  AIR 
POLLUTANTS  FOR  SOURCE 
CATEGORIES 

3.  The  authority  citation  for  part  63 
continues  to  read  as  follows: 

Authority:  42  U.S.C  7401.  7412.  7414. 
7416,  and  7601. 

4.  Part  63  is  amended  by  adding 
subpart  M  to  read  as  follows: 

Subpart  M— National  Parchloroalhylano  Air 
Emiaaion  Standarda  for  Dry  Ctaaning 
FacilMaa 

Sec. 

63.320  Applicability. 

63.321  Definitions. 

63.322  Standards. 

63.323  Test  method*  and  monitoring. 

63.324  Reporting  and  recordkeeping 
requirements. 

63.325  Determination  of  equivalent 
emission  control  technology. 

Subpart  M— NatlonaT 
PerchloroetTiyton*  Air  EmiMlon 
Standarda  for  Dry  Ctaaning  FadHtlaa 

163.320    Appileabillty. 

(a)  The  provisions  of  this  subpart 
apply  to  the  cfwner  or  operator  of  each 


dry  cleaning  faciUty  that  uses 
perchloroethylene. 

(b)  Each  dry  cleaning  system  that 
commences  construction  or 
reconstruction  on  or  after  December  9, 
1991,  shall  be  in  compliance  with  the 
provisions  of  this  subpart  beginning  on 
September  22. 1993  or  immediately 
upon  startup,  whichever  is  later,  except 
for  dry  cleaning  systems  complying 
with  section  112(i)(2)  of  the  Clean  Air 
Act. 

(c)  Each  dry  cleaning  system  that 
commenced  construction  or 
reconstruction  before  December  9. 1991. 
shall  comply  with  §§  63.322(c).  (d).  (i). 
(j).  (k).  and  (1).  63.323(d).  and  63.324(a). 
(b).  (d)(1).  (d)(2),  (d)(3).  (d)(4).  and  (e) 
beginning  on  December  20. 1993.  and 
shall  comply  with  other  provisions  of 
this  subpart  by  September  23, 1996. 

(d)  Each  existing  dry-to-dry  machine 
and  its  ancillary  equipment  located  in  a 
dry  cleaning  facility  that  includes  only 
dry-to-dry  machines  and  each  existing 
transfer  machine  system  and  its 
ancillary  equipment,  as  well  as  each 
existing  dry-to-dry  machine  and  its 
ancillary  equipment,  located  in  a  dry 
cleaning  facility  that  includes  both 
transfer  machine  system(8)  and  dry-to- 
dry  machine(s)  is  exempt  from 
§§63.322.  63.323,  and  63.324,  except 
§§  63.322(c).  (d),  (i),  (j).  (k).  (1).  and  (m). 
63.323(d).  and  63.324(a).  (b).  (d)(1). 
(d)(2).  (d)(3).  (d)(4).  and  (e)  if  the  total 
perchloroethylene  consxunption  of  the 
dry  cleaning  facility  is  less  than  530 
Uters  (140  ^ons)  per  year. 
Consumption  is  determined  according 
to  §63. 323(d). 

(e)  Each  existing  transfer  machine 
system  and  its  andllary  equipment 
located  in  a  dry  cleaning  fodJity  that 
includes  only  transfer  machine 
system(s)  is  exempt  from  §§  63.322, 
63.323.  and  63.324.  except  §§  63.322(c). 
(d).  U).  (j).  (k).  (1),  and  (m).  63.323(d). 
and  63.324(a).  (b).  (dMD.  ld)(2).  (d)(3). 
(d)(4).  and  (e)  if  the  perchloroethylene 
consumption  of  the  dry  cleaning  facility 
is  less  than  760  liters  (200  gallons)  per 
year.  Consumption  is  determined 
according  to  §  63.323(d). 

(f)  If  the  total  yearly 
pCTchloroethylene  consumption  of  a  dry 
cleaning  facility  determined  according 
to  §  63.323(d)  is  initially  less  than  the 
amounts  specified  in  paragraph  (d)  or 
(e)  of  this  section,  but  later  exceeds 
those  amounts,  the  existing  dry  cleaning 
system(s)  in  the  dry  cleaning  facility 
must  comply  with  §§  63.322,  63.323. 
and  63.324  by  180  calmdar  days  bom 
the  date  that  the  bdhty  determines  it 
has  exceeded  the  amounts  specified,  or 
by  Septnnber  23. 1996,  whichever  is 
later. 


(g)  A  dry  cleaning  facility  is  a  major 
source  if  the  facility  emits  or  has  the 
potential  to  emit  more  than  9.1 
megagrams  per  year  (10  tons  per  year) 
of  perchloroethylene  to  the  atmosphere. 
In  lieu  of  measuring  a  facility's  potential 
to  emit  perchloroethylene  emissions  or 
determining  a  facility's  potential  to  emit 
perchloroethylene  emissions,  9  dry 
cleaning  facility  is  a  major  source  if: 

(1)  It  includes  only  diy-to-dry 
machine(s)  and  has  a  total  yearly 
pwchloroethylene  consumption  greater 
than  8.000  liters  (2.100  gallons)  as 
determined  according  to  §  63.323(d);  or 

(2)  It  includes  only  transfer  machine 
system(s)  or  both  dry-to-dry  machine(s) 
and  transfer  machine  system(s)  and  has 
a  total  yearly  perchloroethylene 
consumption  greater  than  6,800  liters 
(1.800  gallons)  as  determined  according 
to  §  63.323(d). 

(h)  A  dry  cleaning  facifity  is  an  area 
source  if  it  does  not  meet  the  conditions 
of  paragraph  (b)  of  this  section. 

Ci)  If  the  total  yearly 
perchloroethylene  consumption  of  a  dry 
cleaning  facility  determined  according 
to  §  63.323(d)  is  initially  less  than  the 
amounts  specified  in  paragraph  (g)  of 
this  section,  but  then  exceeds  those 
amounts,  the  dry  cleaning  facility 
becomes  a  major  source  and  all  dry 
cleaning  systems  located  at  that  dry 
cleaning  facility  must  comply  with  the 
appropriate  requirements  for  major 
sources  under  §§  63.322.  63.323,  and 
63.324  by  180  calendar  days  bom  the 
date  that  the  facility  determines  it  has 
exceeded  the  amount  specified,  or  by 
September  23. 1996.  whichever  is  later. 

(])  AU  coin-operated  dry  cleaning 
machines  are  exempt  from  the 
requirements  of  this  subpart. 

§63.321    Deflnitiona. 

Administrator  means  the 
Administrator  of  the  United  States 
Environmental  Protection  Agency  or  his 
or  her  authorized  representative  (e.g.,  a 
State  that  has  been  delegated  the 
authority  to  implement  the  provisions  of 
this  part). 

Ancillary  equipment  means  the 
equipment  used  with  a  dry  cleaning 
machine  in  a  dry  cleaning  system 
including,  but  not  limited  to,  emission 
control  devices,  pumps,  filters,  muck 
cookers,  stills,  solvent  tanks,  solvent 
containers,  water  separators,  exhaust 
dampers,  diverter  valves, 
interconnecting  piping,  hoses,  and 
ducts. 

Articles  mean  clothing,  garments, 
textiles,  Eabrics.  leather  goods,  and  the 
like,  that  are  dry  cleaned. 

Area  stnirce  means  any 
perchloroethylene  dry  cleaning  facility 
that  meets  the  craiditions  of  §63. 320(h). 
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Biweekly  means  any  14-day  period  of 
time. 

Carbon  adsorber  means  a  bed  of 
activated  carbon  into  which  an  air- 
perchloroethylene  gas-vapor  stream  is 
routed  and  which  adsorbs  the 
perchloroethylene  on  the  carbon.* 

Coin-cpemted  dry  cleaning  machine 
means  a  dry  cleaning  machine  that  is 
operated  by  the  customer  (that  is,  the 
customer  placed  articles  into  the 
machine,  turns  the  machine  on,  and 
removes  articles  from  the  machine). 

Colohmetric  detector  tube  means  a 
glass  tube  (sealed  prior  to  use), 
containing  material  impregnated  with  a 
chemical  that  is  sensitive  to 
perchloroethylene  and  is  designed  to 
measure  the  concentration  of 
perchloroethylene  in  air. 

Construction,  for  purposes  of  this 
subpart,  means  the  fabrication  (onsite), 
erection,  or  installation  of  a  dry  cleaning 
system  subject  to  this  subpart. 

Desorption  means  regeneration  of  a 
carbon  adsorl)er  by  removal  of  the 
perchloroethylene  adsorbed  on  the 
carbon. 

Drverter  valve  means  a  flow  control 
device  that  prevents  room  air  from 
passing  through  a  refrigerated  condenser 
when  the  door  of  the  dry  cleaning 
machine  is  open. 

Dry  cleaning  means  the  process  of 
cleaning  articles  using 
perchloroethylene. 

Dry  cleaning  cycle  means  the  washing 
and  drying  of  articles  in  a  dry-to-dry 
machine  or  transfer  machine  system. 

Dry  cleaning  facility  means  an 
establishment  with  one  or  more  dry 
cleaning  systems. 

Dry  cleaning  machine  means  a  dry-to- 
dry  machine  or  each  machine  of  a 
transfer  machine  system. 

Dry  cleaning  machine  drum  means 
the  perforated  container  inside  the  dry 
cleaning  machine  that  holds  the  articles 
during  dry  cleaning. 

Dry  cleaning  system  means  a  dry-to- 
dry  machine  and  its  ancillary 
equipment  or  a  transfer  machine  system 
and  its  ancillary  equipment. 

Dryer  means  a  machine  used  to 
remove  perchloroethylene  from  articles 
by  tumbling  them  in  a  heated  air  stream 
(see  reclaimer). 

Dry-to-dry  machine  means  a  one- 
machine  dry  cleaning  operation  in 
which  washing  and  drying  are 
performed  in  the  same  machine. 

Exhaust  damper  means  a  flow  control 
device  that  prevents  the  air- 
perchloroethylene  gas-vapor  stream 
from  exiting  the  dry  cleaning  machine 
into  a  carbon  8dsort)er  before  room  air 
is  drawn  iiito  the  dry  cleamng  machine. 

Existing  means  commenced 
construction  or  reconstruction  before 
December  9, 1991. 


Filter  means  e  porous  device  through 
which  perchlon  ethylene  is  passed  to 
remove  contaminants  m  suspension. 
Examples  include,  but  are  not  Umited 
to,  lint  filter  (button  trap),  cartridge 
filter,  tubular  filter,  reoenerative  filter, 
prefilter,  polish  ng  filter,  and  spin  disc 
filter. 

Heating  coil  means  the  device  used  to 
heat  the  air  stream  circulated  &t»m  the 
dry  cleaning  me  chine  drum,  after 
perchloroethyleie  has  been  condensed 
from  the  air  stream  aiii  befoie  the 
stream  reenters  the  dry  cleaning 
machine  drum. 

Major  source  means  any  dry  cleaning 
facility  that  meets  the  conditions  of 
§  63.320(g). 

Muck  cooker  means  a  device  for 
heating  perchlcroethylene-laden  waste 
material  to  volatilize  end  recover 
perchloroethylene. 

New  means  commenced  construction 
or  reconstruction  on  or  after  December 
9,  1991. 

Perceptible  leaks  mean  any 
perchloroethylene  vapor  or  liquid  leaks 
that  are  obvious  frtim: 

(1)  The  odor  of  perchloroethylene; 

(2)  Visual  observation,  such  as  pools 
or  droplets  of  liquid;  cr 

(3)  The  detection  of  gas  flow  by 
passing  the  fingers  over  the  surface  of 
equipment. 

Perchloroethylene  consumption 
means  the  total  volume  of 
perchloroethylene  purchased  based 
upon  piirchase  receipts  or  other  reUable 
measures. 

Reclaimer  means  a  machine  used  to 
remove  perchltwoetty'ene  from  articles 
by  tumbUng  them  in  a  heated  air  stream 
(see  dryer). 

Reconstruction,  for  purposes  of  this 
subpart,  means  replac«nent  of  a  washer, 
dryer,  or  reclaimer  cr  replacement  of 
any  components  of  a  dry  cleaning 
system  to  such  an  extent  that  the  fixed 
capital  cost  of  the  new  comp>onents 
exceeds  50  percent  of  the  fixed  capital 
cost  that  would  be  required  to  construct 
a  comparable  new  source. 

Refrigerated  condenser  means  a  vapor 
recovery  system  into  which  an  air- 
perchloroethyiene  gas- vapor  stream  is 
routed  and  the  perchloroethylene  is 
condensed  by  cooling  he  gas-vapor 
stream. 

Refrigerated  condenser  coil  means  the 
coil  containing  the  cbi  led  liquid  used 
to  cool  and  condense  tie 
perchloroethviene. 

Responsible  official  means  one  of  the 
following: 

(1)  For  a  corporation:  A  president, 
secretary,  treasurer,  at  vice  president  of 
the  corporation  in  charge  of  a  principal 
business  function,  or  any  other  perscm 
who  performs  similar  policy  or 


decision-making  functions  for  the 
corporation,  or  a  duly  authorized 
representative  of  such  person  if  the 
representative  is  responsible  for  the 
overall  operation  of  one  or  more  dry 
cleaning  facilities; 

(2)  For  a  partnership:  A  general 
partner 

(3)  For  a  sole  proprietorship:  The 
owner;  or 

(4)  For  a  municipality.  State,  Federal, 
or  other  public  agency:  Either  a 
principal  executive  officer  or  ranking 
official. 

Room  enclosure  means  a  stationary 
structure  that  encloses  a  transfer 
machine  system,  and  is  vented  to  a 
carbon  adsorber  or  an  equivalent  control 
device  during  operation  of  the  transfer 
machine  system^ 

Source,  for  purposes  of  this  subpart, 
means  each  dry  cleaning  system. 

Still  means  any  device  used  to 
volatilize  and  recover  perchloroethylene 
from  contaminated  perchloroethylene. 

Temperature  sensor  means  a 
thermometer  or  thermocouple  used  to 
measure  temperature. 

Transfer  machine  system  means  a 
multiple-machine  dry  cleaning 
operation  in  which  washing  and  drying 
are  performed  in  different  machines. 
Examples  include,  but  are  not  limited 
to: 

(1)  A  washer  and  dryer(s); 

(2)  A  washer  and  reclaimer{s);  or 

(3)  A  dry-to-dr>'  machine  and 
reclaimerCs). 

Washo'  means  a  machine  used  to 
clean  articles  by  immersing  them  in 
perchloroethylene.  This  includes  a  dry- 
to-dry  machine  when  used  with  a 
reclaimer. 

Wat&  separator  means  any  device 
used  to  recover  perchloroethylene  from 
a  water-perchloroethylene  mixture. 

Year  or  Yearly  means  any  consecutive 
12-month  period  of  time. 

§63.322    StvMlvd*. 

(a)  The  owner ^Jroperator  of  each 
existing  dry  cleaning  system  shall 
comply  with  either  paragraph  (a)(1)  or 
(a)(2)  of  this  section  and  shall  comply 
with  paragraph  (a)(3)  of  this  section  if 
applicable. 

(1)  Route  the  air- perchloroethylene 
gas-vapor  stream  contained  within  each 
dry  cleaning  machine  throiigh  a 
refrigerated  condenser  or  an  equivalent 
control  device. 

(2)  Route  the  air-p«^:hloroethylene 
gas-vapor  stream  contained  within  each 
dry  cleaning  machine  through  a  carbon 
adsorber  installed  on  the  dry  cleaning 
machine  jaiot  to  September  22, 1993. 

(3)  Contain  the  dry  cleaning  machine 
inside  a  room  «idosure  if  the  dry 
cleaning  machine  is  a  transfer  machine 
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system  located  at  a  major  source.  Each 
room  enclosure  shall  be: 

(i)  Constructed  of  materials 
impermeable  to  perchloroethylene;  and 

(li)  Designed  and  operated  to  maintain 
a  negative  pressure  at  each  opening  at 
all  times  that  the  machine  is  operating. 

(b)  The  owner  or  operator  of  each  new 
dry  cleaning  system; 

(1)  Shall  route  the  air- 
perchloroethylene  gas-vapor  stream 
contained  within  each  dry  cleaning 
machine  through  a  refrigerated 
condenser  or  an  equivalent  control 
device; 

(2)  Shall  eliminate  any  emission  of 
perchloroethylene  during  the  transfer  of 
articles  between  the  washer  and 
dryer(s);  and 

(3)  Shall  pass  the  air- 
perchloroethylene  gas-vapor  stream 
from  inside  the  dry  cleaning  machine 
drum  through  a  carbon  adsorber  or 
equivalent  control  device  immediately 
before  or  as  the  door  of  the  dry  cleaning 
machine  is  opened  if  the  dry  cleaning 
machine  is  located  at  a  major  source. 

(c)  The  owner  or  operator  shall  close 
the  door  of  each  dry  cleaning  machine 
immediately  after  transferring  articles  to 
or  from  the  machine,  and  shall  keep  the 
door  closed  at  all  other  times. 

(d)  The  owner  or  operator  of  each  dry 
cleaning  system  shall  operate  and 
maintain  the  system  according  to  the 
manufacturers'  specifications  and 
recommendations. 

(e)  Each  refrigerated  condenser  used 
for  the  purposes  of  complying  with 
paragraph  (a)  or  (b)  of  this  section  and 
installed  on  a  dry-to-dry  machine,  dryer, 
or  reclaimer: 

(1)  Shall  be  operated  to  not  vent  or 
release  the  air-perchloroethylene  gas- 
vapor  stream  contained  within  the  dry 
cleaning  machine  to  the  atmosphere 
while  the  dry  cleaning  machine  drum  is 
rotating; 

(2)  Shall  be  monitored  according  to 
§  63.323(a)(1);  and 

(3)  Shall  be  operated  with  a  diverter 
valve,  which  prevents  air  drawn  into  the 
dry  cleaning  machine  when  the  door  of 
the  machine  is  open  from  passing 
through  the  refrigerated  condenser. 

(f)  Bach  refrigerated  condenser  used 
for  the  purpose  of  complying  with 
paragraph  (a)  of  this  section  and 
installed  on  a  washer: 

(1)  Shall  be  operated  to  not  vent  the 
air-perchloroethylene  gas-vapor 
contained  within  the  washer  to  the 
atmosphere  until  the  washer  door  is 
opened; 

(2)  Shall  be  monitored  according  to 
$  63.323(a)(2);  and 

(3)  Shall  not  use  the  same  refrigerated 
condenser  coil  for  the  washer  that  is 
used  by  a  dry-to-dry  machine,  dryer,  or 
reclaimer. 


(g)  Each  carbon  adsorber  used  for  the 
purposes  of  complying  with  paragraphs 
(a)  or  (b)  of  this  section: 

(1)  Shall  not  be  bypassed  to  vent  or 
release  any  air-perchloroethylene  gas- 
vapor  stream  to  the  atmosphere  at  any 
time;  and 

(2)  Shall  be  monitored  according  to 
the  applicable  requirements  in  §63.323 
(b)or(c). 

(h)  Each  room  enclosure  used  for  the 
purposes  of  complying  with  paragraph 
(a)(3)  of  this  section: 

(1)  Shall  be  operated  to  vent  all  air 
from  the  room  enclosure  through  a 
carbon  adsorber  or  an  equivalent  control 
device;  and  4 

(2)  Shall  be  equipped  with  a  carbon 
adsorber  that  is  not  the  same  carbon 
adsorber  used  to  comply  with  paragraph 
(a)(2)  or  (b)(3)  of  this  section. 

(i)  The  owner  or  operator  of  an 
affected  facility  shall  drain  all  cartridge 
filters  in  their  housing,  or  other  sealed 
container,  for  a  minimum  of  24  hours, 
or  shall  treat  such  filters  in  an 
equivalent  manner,  before  removal  from 
the  dry  cleaning  facility. 

(j)  The  owner  or  operator  of  an 
affected  facihty  shall  store  all 
perchloroethylene  and  wastes  that 
contain  perchloroethylene  in  solvent 
tanks  or  solvent  containers  with  no 
perceptible  leaks. 

(k)  The  owner  or  operator  of  a  dry 
cleaning  system  shall  inspect  the 
following  components  weekly  for 
perceptible  leaJts  while  the  dry  cleaning 
system  is  operating: 

(1)  Hose  and  pipe  connections, 
fittings,  couplings,  and  valves; 

(2)  Door  gaskets  and  seatings; 

(3)  Fiher  gaskets  and  seatings; 

(4)  Pumps; 

(5)  Solvent  tanks  and  containers; 

(6)  Water  separators; 

(7)  Muck  cookers; 

(8)  Stills; 

(9)  Exhaust  dampers; 

(10)  Diverter  valves;  and 

(11)  Cartridge  filter  housings. 

(1)  The  owner  or  operator  of  a  dry 
cleaning  facility  with  a  total  facility 
consumption  below  the  applicable 
consumption  levels  of  §63. 320(d)  or  (e) 
shall  inspect  the  components  listed  in 
paragraph  (k)  of  this  section  biweekly 
for  perceptible  leaks  while  the  dry 
cleaning  system  is  operating. 

(m)  The  owner  or  operator  of  a  dry 
cleaning  system  shall  repair  all 
perceptible  leaks  detected  under 
paragraph  (k)  of  this  section  within  24 
hours.  If  repair  parts  must  be  ordered, 
either  a  written  or  verbal  order  for  those 
parts  shall  be  initiated  within  2  working 
days  of  detecting  such  a  leak.  Such 
repair  parts  shall  be  installed  within  5 
working  days  after  receipt. 


(n)  If  parameter  values  monitored 
under  paragraphs  (e),  (f).  or  (g)  of  this 
section  do  not  meet  the  values  specified 
in  §  63.323(a),  (b),  or  (c),  adjustments  or 
repairs  shall  be  made  to  the  dry  cleaning 
system  or  control  device  to  meet  those 
values.  If  repair  parts  must  be  ordered, 
either  a  written  or  verbal  order  for  such 
parts  shall  be  initiated  within  2  working 
days  of  detecting  such  a  parameter 
value.  Such  repair  parts  shall  be 
installed  within  5  working  days  after 
receipt. 

S  63.323    Test  mettiods  and  monitoring. 

(a)  When  a  refrigerated  condenser  is 
used  to  comply  with  §  63.322(a)(1)  or 

(b)(1): 

(1)  The  owner  or  operator  shall 
measure  the  temperature  of  the  air- 
perchloroethylene  gas-vapor  stream  on 
the  outlet  side  of  the  refrigerated 
condenser  on  a  dry-to-dry  machine, 
dryer,  or  reclaimer  weekly  with  a 
temperature  sensor  to  determine  if  it  is 
equal  to  or  less  than  7.2  "C  (45  °F).  The 
temperature  sensor  shall  be  used 
according  to  the  manufacturer's 
instructions  and  shall  be  designed  to 
measure  a  temperature  of  7.2  °C  (45  °F) 
to  an  accuracy  of  ±  1.1  "C  (±2  °F). 

(2)  The  owner  or  operator  shall 
calculate  the  difference  between  the 
temperature  of  the  air-perchloroethylene 
gas-vapor  stream  entering  the 
refrigerated  condenser  on  a  washer  and 
the  temperature  of  the  air- 
perchloroethylene  gas-vapor  stream 
exiting  the  refrigerated  condenser  on  the 
washer  weekly  to  determine  that  the 
difference  is  greater  than  or  equal  to 
11.1  °C  (20  °F). 

(i)  Measurements  of  the  inlet  and 
outlet  streams  shall  be  made  with  a 
temperature  sensor.  Each  temperature 
sensor  shall  be  used  according  to  the 
manufacturer's  instructions,  and 
designed  to  measure  at  least  a 
temperature  range  from  0  °C  (32  "F)  to 
48.9  'C  (120  °F)  to  an  accuracy  oft  1.1 
'C  (±  2  'F). 

(ii)  The  difference  between  the  inlet 
and  outlet  temperatures  shall  be 
calculated  weekly  from  the  measured 
values. 

(b)  When  a  carbon  adsorber  is  used  to 
comply  with  §  63.322(a)(2)  or  exhaust  is 
passed  through  a  carbon  adsorber 
immediately  upon  machine  dcor 
opening  to  comply  with  §  63.'i22(b)(3), 
the  owmer  or  operator  shall  neasure  the 
concentration  of  perchloroe  Jiylene  in 
the  exhaust  of  the  carbon  adsorber 
weekly  with  a  colorimetri  j  detector 
tube,  while  the  dry  clean .ng  machine  is 
venting  to  that  carbon  adsorber  at  the 
end  of  the  last  dry  cleaning  cycle  prior 
to  desorption  of  that  carbon  adsorber  to 
determine  that  the  perchloroethylene 
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concaotration  in  the  exhatiet  is  equal  to 
or  less  than  100  parts  per  million  by 
volume.  The  owner  or  operator  shall: 

(1)  Use  a  colorimetric  detector  tube 
designed  to  measure  a  concentration  of 
100  parts  per  million  by  volume  of 
perch loroethylene  in  air  to  an  accuracy 
of  1  25  parts  per  million  by  volume;  and 

(2)  Use  the  colorimetric  detector  tube 
according  to  the  manufacturer's 
instructions:  and 

(3)  Provide  a  sampling  port  for 
monitoring  within  the  exhaust  outlet  of 
the  carbon  adsorber  that  is  easily 
accessible  and  located  at  least  8  stack  or 
duct  diameters  downstream  firom  any 
flow  disturbance  such  as  a  bend, 
expansion,  contraction,  or  outlet; 
downstream  from  no  other  inlet:  and  2 
stack  or  duct  diameters  upstream  from 
any  flow  disturbance  such  as  a  bend, 
expansion,  contraction,  inlet,  or  outlet. 

(c)  If  the  air-perchloroethylene  gas- 
vapor  stream  is  passed  through  a  carbon 
adsorber  prior  to  machine  door  opening 
to  comply  with  §  63.322(b)(3),  the  owner 
or  operator  of  an  affected  facility  shall 
measure  the  concentration  of 
perchloroelhylene  in  the  dry  cleaning 
machine  drum  at  the  end  of  the  dry 
cleaning  cycle  weekly  with  a 
colorimetric  detector  tube  to  determine 
that  the  perchloroethylene 
concentration  is  equal  to  or  less  than 
300  parts  per  million  by  volume.  The 
owner  or  operator  shall: 

(1)  Use  a  colorimetric  detector  tube 
designed  to  measure  a  concentration  of 
300  parts  per  million  by  volume  of 
perchloroelhylene  in  air  to  an  accuracy 
of  ^75  parts  per  milUon  by  volume:  and 

(2)  Use  the  colorimetric  detector  tube 
according  to  the  manufacturer's 
instructions;  and 

(3)  Conduct  the  weekly  monitoring  by 
inserting  the  colorimetric  detector  tube 
into  the  open  space  above  the  articles  at 
the  rear  of  the  dry  cleaning  machine 
drum  immediately  upon  opening  the 
dry  cleaning  machine  door. 

(d)  When  calculating  yearly 
perchloroelhylene  consumption  for  the 
purpose  of  demonstrating  applicabiUty 
according  to  §  63.320,  the  owner  or 
operator  shall  perform  the  following 
calculation  on  the  first  day  of  every 
month: 

(1)  Sum  the  volume  of  all 
perchloroethylene  purchases  made  in 
each  of  the  previous  12  months,  as 
recorded  in  the  log  described  in 

§  63.324(d)(1). 

(2)  If  no  (>erchloroethylene  purchases 
were  made  in  a  given  month,  then  the 
perchloroethylene  consumption  for  that 
month  is  zero  gallons. 

(3)  The  total  sum  calculated  in 
paragraph  (d)  of  this  section  is  tlie 


yearly  perchloroethylene  consiunption 
at  the  focility. 

S  63.324    Raporring  end  racordkaaping 
raqukamants. 

(a)  Each  owner  or  operetor  of  a  dry 
cleaning  facility  shall  submit  an  initial 
report  signed  by  a  responsible  official 
before  a  notary  public  certifying  that  the 
information  provided  in  the  initial 
report  is  accure  te  and  true  to  the 
Administrator  'within  90  calendar  days 
after  September  22,  1993,  which 
includes  the  fo! lowing: 

(1)  The  name  and  addrrss  of  the 
owner  or  opera '.or; 

(2)  The  address  (that  is,  physical 
location)  of  the  dry  cleaning  facility; 

(3)  A  brief  description  cf  the  type  of 
each  dry  cleening  machine  at  the  dry 
cleaning  facility; 

(4)  Documentation  as  described  in 
§  63.323(d)  of  the  yeerly 
perchloroethylene  consumption  at  the 
dry  cleaning  fedlity  for  the  previous 
year  to  demonstrate  appli\:ability 
according  to  §  63.320;  or  en  estimation 
of  perchloroethylene  consumption  for 
the  previous  year  to  estimate 
applicability  with  §  63.320;  and 

(5)  A  descrip'.ion  of  the  type  of  control 
device(s)  that  vill  be  used  to  achieve 
compliance  wi'h  §63.322  (a)  or  (b)  and 
whether  the  control  dervice(s)  is 
currently  in  use  or  will  be  purchased. 

(6)  Documen.atiun  to  demonstrate  to 
the  Administrator's  satisfaction  that 
each  room  end  osure  used  to  meet  the 
requirements  o^  §  63  322(a)(3)  meets  the 
requirements  of  §63. 322(a)(3)  (i)  and 

(ii). 

(b)  Each  owner  or  operator  of  a  dry 
cleaning  facility  shall  submit  a 
statement  signed  by  a  responsible 
official  in  the  presence  of  a  notary 
public  to  the  A  dministra'or  by 
registered  letter  on  or  before  the  30th 
day  following  the  compliance  dates 
specified  in  §63.320  (b)  or  (c),  certifying 
the  following; 

(1)  The  yearly  perchloroethylene 
solvent  consumption  limit  based  upon 
the  yearly  solvent  consumption 
calculated  according  to  §63. 323(d); 

(2)  Whether  or  not  they  are  in 
compliance  wi  h  each  epplicable 
reouirement  of  §63.322;  ind 

(3)  All  information  contained  in  the 
statement  is  accurate  and  true. 

(c)  Each  owner  or  operator  of  an  area 
source  dry  cleening  facility  that  exceeds 
the  solvent  consumption  limit  certified 
in  paragraph  (b)  of  this  section  shall 
submit  a  statement  signed  by  a 
responsible  offcial  in  the  presence  of  a 
notary  public  to  the  Administrator  by 
registered  lette'  on  or  before  the  30th 
day  following  the  compliance  dates 
specified  in  §63.320(1)  or  (i),  certifying 
the  following: 

\ 


(1)  The  new  yearly  perchloroethylene 
solvent  consumption  limit  based  upon 
the  yearly  solvent  consumption 
calculated  according  to  §  63.323(d); 

(2)  Whether  or  not  they  are  in 
complianoe  with  each  applicable 
reouirement  of  §63.322;  and 

(3)  All  information  contained  in  the 
statement  is  accurate  and  true. 

(d)  Each  owner  or  operator  of  a  dry 
cleaning  facility  shall  keep  receipts  of 
perchloroethylene  purchases  and  a  log 
of  the  following  information  and 
maintain  such  information  on  site  and 
show  it  upon  request  for  a  period  of  5 
years: 

(1)  The  volume  of  perchloroethylene 
purchased  each  month  by  the  dry 
cleaning  bcility  as  recorded  from 
perchloroethylene  purchases;  if  no 
perchloroethylene  is  purchased  during  a 
given  month  then  the  owner  or  operator 
would  enter  zero  gallons  into  the  log; 

(2)  The  calculation  and  result  of  the 
yearly  perchloroethylene  consumption 
determined  on  the  first  day  of  each 
month  as  specified  in  §  63.323(d); 

(3)  The  dates  when  the  dry  cleaning 
system  components  are  inspected  for 
perceptible  leaks,  as  specified  in 

§  63.322(k)  or  (1),  and  the  name  or 
location  of  dry  cleaning  system 
components  where  perceptible  leaks  are 
detected; 

(4)  The  dates  of  repair  and  records  of 
written  or  verbal  orders  for  repair  parts 
to  demonstrate  compliance  with 
§63.322(m)and(n); 

(5)  The  date  and  temperature  sensor 
monitoring  results,  as  specified  in 
§63.323  if  a  refrigerated  condenser  is 
used  to  comply  with  §  63.322(a)  or  (b); 
and 

(6)  The  date  and  colorimetric  detector 
tube  monitoring  results,  as  specified  in 
§63.323,  if  a  carbon  adsorber  is  used  to 
comply  with  §  63.322(a)(2)  or  (b)(3). 

(e)  Each  owner  or  operator  of  a  dry 
cleaning  faciUty  shall  retain  onsite  a 
copy  of  the  design  specifications  and 
the  operating  manuals  for  each  dry 
cleaning  system  and  each  emission 
control  device  located  at  the  dry 
cleaning  facility. 

163.325    Delennination  of  aqulvalant 
emiaelon  control  tochnotogy. 

(a)  Any  person  requesting  that  the  use 
of  certain  equipment  or  procedures  be 
considered  equivalent  to  the 
requirements  under  §63.322  shall 
collect,  verify,  and  submit  to  the 
Administrator  the  following  information 
to  show  that  the  alternative  achieves 
equivalent  emission  reductions: 

(1)  Diagrams,  as  appropriate, 
illustrating  the  emission  control 
technology,  its  operation  and  integration 
into  or  function  with  dry-to-dry 
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inachine(s)  or  transfer  machine 
system(s)  and  their  ancillary  equipment 
during  each  portion  of  the  normal  dry 
cleanins  cycle; 

(2)  Information  quantifying  vented 
perchloroethylene  emissions  from  the 
dry-to-dry  machine(s)  or  transfer 
machine  system(s)  during  each  portion 
of  the  dry  cleaning  cycle  Mpth  and 
without  the  use  of  the  candidate 
emission  control  technology; 

(3)  Information  on  solvent  mileage 
achieved  with  and  without  the 
candidate  emission  control  technology. 
Solvent  mileage  is  the  average  weight  of 
articles  cleaned  per  volume  of 
perchloroethylene  used.  Solvent 
mileage  data  must  be  of  continuous 
duration  for  at  least  1  year  under  the 
conditions  of  a  typical  dry  cleaning 
operation.  This  information  on  solvent 
mileage  must  be  accompanied  by 
information  on  the  design, 
config\xration,  operation,  and 


maintenance  of  the  specific  dry  cleaning 
system  from  which  the  solvent  mileage 
information  was  obtained; 

(4)  Identification  of  maintenance 
requirements  and  parameters  to  monitor 
to  ensure  proper  operation  and 
maintenance  of  the  candidate  emission 
control  technology: 

(5)  Explanation  of  why  this 
information  is  considered  accurate  and 
representative  of  both  the  short-term 
and  the  long-term  performance  of  the 
candidate  emission  control  technology 
on  the  specific  dry  cleaning  system 
examined; 

(6)  Explanation  of  why  this 
information  can  or  cannot  be 
extrapolated  to  dry  cleaning  systems 
other  than  the  specific  system(s) 
examined;  and 

(7)  Information  on  the  cross-media 
impacts  (to  water  and  solid  waste)  of  the 
candidate  emission  control  technology 
and  demonstration  that  the  cross-media 


impacts  are  less  than  or  equal  to  the 
cross-media  impacts  of  a  refrigerated 
condenser. 

(b)  For  the  purpose  of  determining 
equivalency  to  control  equipment 
required  under  §  63.322,  the 
Administrator  will  evaluate  the  petition 
to  determine  whether  equivalent  control 
of  perchloroethylene  emissions  has  been 
adequately  demonstrated. 

(c)  Where  the  Administrator 
determines  that  certain  equipment  and 
procedures  may  be  equivalent,  the 
Administrator  will  publish  a  notice  in 
the  Federal  Register  proposing  to 
consider  this  equipment  or  these 
procedures  as  equivalent.  After  notice 
and  opportunity  for  public  hearing,  the 
Administrator  will  pubhsh  the  final 
determination  of  equivalency  in  the 
Federal  Register. 

(FR  Doc.  93-23064  Filed  9-21-93;  8:45  ami 
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DEPARTMENT  OF  THE  INTERIOR 
Fish  and  Widllfe  Sarvica 

50  CFR  Part  32 

RIN  1018-AA71 

Refuge-Specific  Hunting  and  Rshing 
Regulatlona 

AGENCY:  Fish  and  Wildlife  Service. 

Interior. 

ACTION:  Proposed  rule. 

SUMMARY:  The  Fish  and  Wildlife  Service 
(Service)  proposes  to  amend  certain 
regulations  that  pertain  to  migratory 
game  bird  hunting,  upland  game 
hunting,  big  game  hunting  and  sport 
fishing  on  individual  national  wildlife 
refuges.  Refuge  hunting  and  Ashing 
programs  are  reviewed  annually  to 
determine  whether  the  individual  refuge 
regulations  governing  these  programs 
should  be  modified,  deleted  or  have 
additions  p'^ide  to  them.  Changing 
environmt.-tal  conditions,  State  and 
Federal  regulations,  and  other  factors 
affecting  wildlife  populations  and 
habitat  may  warrant  modiHcations  to 
insxire  the  continued  compatibility  of 
hunting  and  fishing  with  the  purposes 
for  which  the  individual  refuges  were 
established.  Modifications  are  designed, 
to  the  extent  practical,  to  make  refuge 
hunting  and  fishing  programs  consistent 
with  State  regulations. 
DATES:  Comments  must  be  received  on 
or  before  October  7,  1993.  See 
SUPPLEMENTARY  INFORMATION  below  for 
discussion  of  comment  period. 
ADDRESSES:  Address  comments  to 
Assistant  Director — Refuges  and 
Wildlife,  U.S.  Fish  and  Wildlife  Service. 
1849  C  Street,  NW.,  MS  670  ARLSQ. 
Washington,  DC  20240;  Telephone  (703) 
358-1786. 

FOR  FURTHr-s  INFORMATION  CONTACT: 
Duncan  L.  Brown,  Division  of  Refuges. 
U.S.  Fish  and  Wildlife  Service,  1849  C 
Street,  NW..  MS  670  ARLSQ. 
Washington,  DC  20240;  Telephone  (703) 
358-1736. 

SUPPLEMENTARY  INFORMATION:  50  CFR 
part  32  contains  provisions  governing 
hunting  and  fishing  on  national  wildlife 
refuges.  Hunting  and  fishing  are 
regulated  on  refuges  to:  (1)  Insure 
compatibility  with  refuge  purposes.  (2) 
properly  manage  the  wildlife  resource, 
(3)  protect  other  refuge  values^and  (4) 
insure  refuge  user  safety.  On  many 
refuges,  the  Service  policy  of  adopting 
State  hunting  regulations  is  adequate  in 
meeting  these  objectives.  On  other 
refuges,  it  is  necessary  to  supplement 
State  regulations  with  more  restrictive 
Federal  regulations  to  insure  that  the 


Service  meets  its  management 
responsibilities,  as  outlined  under  the 
section  entitled  "Conformance  with 
Statutory  and  Regulatory  Authorities." 
Refuge-specific  hunting  and  fishing 
regulations  may  be  issued  only  after  a 
wildlife  refuge  is  opened  to  migratory 
game  bird  hunting,  upland  game 
hunting,  big  game  hunting  or  sport 
fishing  through  publication  in  the 
Federal  Register.  These  regulations  may 
list  the  wildlife  species  that  may  be 
hunted  or  are  subject  to  sport  fishing, 
seasons,  bag  limits,  methods  of  hunting 
or  fishing,  descriptions  of  open  areas, 
and  other  provisions  as  appropriate. 
Previously  issued  refuge-specific 
regulations  for  hunting  and  fishing  are 
contained  in  50  CFR  part  32.  Many  of 
the  amendments  to  these  sections  are 
being  promulgated  to  standardize  and 
clarify  the  existing  language  of  these 
regulations. 

The  policy  of  the  Department  of  the 
Interior  is.  whenever  practicable,  to 
afford  the  public  an  opportunity  to 
participate  in  the  rulemaking  process.  It 
is.  therefore,  the  purpose  of  this 
proposed  rulemaking  to  seek  public 
input  regarding  these  proposed 
amendments.  Interested  persons  may 
submit  written  comments  to  the 
Assistant  Director,  Refuges  and  Wildlife 
(ADDRESSES  above)  by  the  end  of  the 
comment  period.  All  substantive 
comments  regarding  content  will  be 
considered  by  the  Department  prior  to 
issuance  of  a  final  rule. 

Conformance  With  Statutory  and 
Regulatory  Authorities 

The  National  Wildlife  Refuge  System 
Administration  Act  (NWRSAA)  of  1966. 
as  amended  (16  U.S.C.  668dd),  and  the 
Refuge  Recreation  Act  of  1962  (16 
U.S.C.  460k)  govern  the  administration 
and  public  use  of  national  wildlife 
refuges.  Specifically.  Section  4(d)(1)(A) 
of  the  NWRSAA  authorizes  the 
Secretary  of  the  Interior  to  permit  the 
use  of  any  area  within  the  Refuge 
System  for  any  purpose,  including  but 
not  limited  to.  hunting,  fishing  and 
public  recreation,  accommodations  and 
access,  when  he  detarmines  that  such 
uses  are  compatible  with  the  major 
purpose(s)  for  which  the  area  was 
established. 

The  Refuge  Recreation  Act  authorizes 
the  Secretary  to  administer  areas  within 
the  Refuge  System  for  public  recreation 
as  an  appropriate  incidental  or 
secondary  use  only  to  the  extent  that  it 
is  practicable  and  not  inconsistent  with 
the  primary  purpose(s)  for  which  the 
areas  were  established. 

The  Refuge  Recreation  Act  also 
authorizes  the  Secretary  to  issue 
regulations  to  carry  out  the  purposes  of 


the  Act.  Hunting  and  sport  fishing  plans 
are  developed  for  each  refuge  prior  to 
opening  it  to  hunting  or  fishing.  In 
many  cases,  refuge-specific  hunting  and 
fishing  regulations  are  included  in  the 
hunting  and  sport  fishing  plans  to 
ensure  the  compatibility  of  the  hunting 
and  sport  fishing  programs  with  the 
purposes  for  which  the  refuge  was 
established.  Initial  compliance  with  the 
NWRSAA  and  Refuge  Recreation  Act  is 
ensured  when  hunting  and  sport  fishing 
plans  are  developed,  and  the 
determinations  required  by  these  acts 
are  made  prior  to  the  addition  of  refuges 
to  the  lists  of  areas  open  to  hunting  and 
fishing  in  50  CFR.  Continued 
compliance  is  ensured  by  annual  review 
of  hunting  and  sport  fishing  programs 
and  regulations. 

Economic  EGfect 

Executive  Order  12291  requires  the 
preparation  of  regulatory  impact 
analyses  for  major  rules.  A  major  rule  is 
one  likely  to  result  in  an  annual  effect 
on  the  economy  of  $100  million  or 
more;  or  a  major  increase  in  costs  or 
prices  for  consumers,  individual 
industries,  government  agencies  or 
geographic  regions.  The  Regulatory 
Flexibility  Act  of  1980  (5  U.S.C.  601  et 
seq.)  further  requires  the  preparation  of 
flexibility  analyses  for  rules  that  will 
have  a  significant  effect  on  a  substantial 
number  of  small  entities,  which  include 
small  businesses,  organizations  or 
governmental  jurisdictions. 

The  amendments  to  the  codified 
refuge-specific  hunting  and  fishing 
regulations  make  relatively  minor 
adjustments  to  existing  hunting 
programs.  The  regulations  are  not 
expected  to  have  any  gross  economic 
effect  and  will  not  cause  an  increase  in 
costs  or  prices  for  consumers, 
individual  industries.  Federal.  State,  or 
local  governments,  agencies,  or 
geographic  regions.  The  benefits 
accruing  to  the  public  are  expected  to 
exceed  by  a  large  margin  the  costs  of 
administering  this  rule.  Accordingly, 
the  Department  of  the  Interior  has 
determined  that  this  rule  is  not  a  "major 
rule"  within  the  meaning  of  E.O.  12291 
and  would  not  have  a  significant 
economic  effect  on  a  substantial  number 
of  small  entities  within  the  meaning  of 
the  Regulatory  Flexibility  Act. 

Paperwork  Reduction  Act 

The  information  collection 
requirements  for  part  32  are  found  in  50 
CFTR  part  25  and  have  been  approved  by 
the  Office  of  Management  and  Budget 
(uider  44  U.S.C.  3501  et  seq.  and 
assigned  clearance  number  1018-0014. 
The  information  is  being  collected  to 
assist  the  Service  in  administering  these 
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programs  in  accordance  with  statutory 
authorities  which  require  that 
recreational  uses  be  compatible  with  the 
primary  purposes  for  which  the  areas 
were  estabhshed.  The  information 
requested  in  the  application  form  is 
required  to  obtain  a  benefit. 

The  public  reporting  burden  for  the 
application  form  is  estimated  to  average 
six  (6)  minutes  per  response,  including 
time  for  reviewing  instructions, 
gathering  and  maintaining  data,  and 
completing  the  form.  Direct  comments 
on  the  burden  estimate  or  any  other 
aspect  of  this  form  to  the  Service 
Information  Collection  Clearance 
Officer,  U.S.  Fish  and  Wildhfe  Service, 
1849  C  Street,  NW..  MS  224  ARLSQ, 
Washington.  DC  20240;  and  the  Office 
of  Management  and  Budget,  Paperwork 
Reduction  Project  (1018-0014), 
Washington,  DC  20503. 

Environmental  Considerations 

Compliance  with  the  National 
Environmental  Policy  Act  of  1969 
(NEPA)  (42  U.S.C.  4332(C))  and  the 
Endangered  Species  Act  of  1973  (16 
U.S.C.  1531-1543)  is  ensured  when 
hunting  and  sport  fishing  plans  are 
developed,  and  the  determinations 
required  by  these  acts  are  made  prior  to 
the  addition  of  refuges  to  the  lists  of 
areas  open  to  hunting  and  fishing  in  50 
CFR.  Refuge-specific  hunting  and 
fishing  regulations  are  subject  to  a 
categorical  exclusion  from  the  NEPA 
process  if  they  do  not  significantly  alter 
the  existing  use  of  a  particular  national 
wildlife  refuge.  The  changes  proposed 
in  this  rulemaking  would  not ' 
substantially  alter  the  existing  uses  of 
the  refuges  involved.  Information 
regarding  hunting  and  fishing  permits 
and  the  conditions  that  apply  to 
individual  refuge  hunts,  sport  fishing 
activities  and  maps  of  the  respective 
areas  are  available  at  refuge 
headquarters  or  can  be  obtained  from 
the  regional  offices  of  the  U.S.  Fish  and 
Wildlife  Service  at  the  addresses  listed 
below: 

Region  1 — California,  Hawaii.  Idaho, 
Nevada.  Oregon,  and  Washington. 
Assistant  Regional  Director — Refuges 
and  Wildlife.  U.S.  Fish  and  Wildhfe 
Service.  Eastside  Federal  Complex, 
suite  1692.  911  NE  11th  Avenue. 
Portland,  Oregon  97232-4181; 
Telephone  (503)  231-6214. 

Region  2 — Arizona,  New  Mexico. 
Oklahoma  and  Texas. 
Assistant  Regional  Director — ^Refuges 
and  Wildlife.  U.S.  Fish  and  Wildlife 
Service.  Box  1306,  Albuquerque, 
New  Mexico  87103;  Telephone 
(505)  766-1829. 


Region  3 — Illinois,  Indiana.  Iowa, 
Michigan,  Minnesota,  Missouri, 
Ohio  and  Wisconsin. 
Assistant  Regional  Director  — Refuges 
and  Wildlfe,  U.S.  Fish  and  Wildlife 
Service,  Federal  Building,  Fort 
Snelling,  ""win  Cities,  Minnesota 
55111;  Teephone  (612)  725-3507. 
Region  4 — Alabama,  Arkansas,  Florida, 
Georgia.  Kentucky,  Louisiana. 
Mississippi.  North  Carolina, 
Tennessee,  South  Carolina,  Puerto 
Rico  and  tie  Virgin  Islands. 
Assistant  Regional  Director — Refuges 
and  Wildhfe.  U.S.  Fish  and  Wildlife 
Service.  Richard  B.  Russell  Federal 
Building,  75  Spring  Street,  SW., 
Atlanta,  Georgia  30303;  Telephone 
(404)  331-0833. 
Region  5— Connecticut,  Delaware, 
District  of  Columbia,  M>ine. 
Maryland.  Massachusetts,  New 
Hampshire,  New  Jersey,  New  York, 
Pennsylvania.  Rhode  Island. 
Vermont.  Virginia  and  West 
Virginia.  j 

Assistant  Regional  Director — Refuges 
and  Wildli-'e.  U.S.  Fish  and  Wildlife 
Service,  3C0  W.  Gate  Center  Drive, 
Hadley.  Massachusetts  61035; 
Telephone  (413)  253-8200. 
Region  6 — Colorado,  Kansas,  Montana, 
Nebraska,  North  Dakotai  South 
Dakota,  Utah  and  Wyoming. 
Assistant  Regional  Director— Refuges 
and  Wildlife,  U.S.  Fish  end  Wildhfe 
Service.  Bex  25486.  Denver  Federal 
Center,  Derver,  Colorado  80225; 
Telephone  (303)  236-8145. 
Region  7 — Alaska  (Hunting  and  fishing 
on  Alaska  refuges  is  in  accordance 
with  State  regulations.  There  are  no 
refuge-specific  hunting  and  fishing 
regulations  for  these  refuges). 
Assistant  Regonal  Director — Refuges 
and  Wildhfe,  U.S.  Fish  and  Wildlife 
Service,  10:i  E.  Tudor  Rd.. 
Anchorage,  Alaska  99503; 
Telephone  907)  786-3538. 
Duncan  L.  Brown,  Division  of  Refuges, 
U.S.  Fish  and  Wildlife  Service, 
Washington,  DC  20240,  is  the  primary 
author  of  this  ruiemaking  document. 

List  of  Subjecto  'Ji  50  CFR  Part  32 

Hunting,  Fishing,  Reporting  and 
recordkeeping  requirements.  Wildlife, 
Wildlife  refuges 

Accordingly,  part  32  of  chapter  I  of 
title  50  of  the  Code  of  Federal 
Regulations  is  amended  as  set  forth 
below: 


§  32.7    (Amended] 

la.  Section  32.7  is  amended  by 
adding  the  alphabetical  listings  of 
Hanalei  National  Wildlife  Rehige  and 
Kakahaia  National  Wildhfe  Refuge 
under  the  state  of  Hawaii;  and  by 
removing  the  listing  of  Willow  Creek 
National  Wildlife  Refuge  under  the  state 
of  California. 

2.  Section  32.20    Alabama  is 
amended  by  revising  paragraph  D.  of 
Choctaw  National  Wildlife  Refuge;  and 
by  revising  paragraph  D.l.  of  Eufaula 
National  Wildlife  Refuge  to  read  as 
follows: 


§32.20    Alabama. 


Choctaw  National  Wildlife  Refuge 

***** 

D  Sport  Fishing  Fishing  is  permitted  on 
designated  areas  of  the  reftige  subject  to  the 
following  conditions: 

1.  Fishing,  boating  and  public  access  are 
pennitted  only  from  one-half  hour  before 
sunrise  to  one-half  hour  after  sunset. 

2.  Frogging.  turtle  trapping  and  bowfishiffg 
are  not  permitted. 

3.  The  use  of  trot  lines,  snag  lines,  set  lines, 
nets  or  traps  is  not  permitted. 

4.  Airboats  and  jet  skis  are  prohibited. 

5.  Fishing  or  entr>'  is  not  permitted  in  the 
waterfowl  sanctuary  areas  from  December  1 
through  March  1. 

Eufaula  National  Wildlife  Refuge 

*  •         •         *         • 

D.  Sport  Fishing.  *   *  * 

1.  Fishing,  frogging  and  turtle  trapping  are 
permitted  year-round  in  all  refuge  waters 
contiguous  with  the  Walter  F.  George 
Reservoir,  with  the  following  exception:  no 
bank  fishing  is  allowed  from  the  Bradley, 
Houston  or  Kennedy  Units  from  November  1 
through  February  29.  annually, 

•  •         •         •         • 

3.  Section  32.23    Arkansas  is 
amended  by  revising  paragraph  D.l.  and 
adding  new  paragraph  D.7.  to  Big  Lake 
National  Wildlife  Refuge;  by  revising 
paragraph  D.l.  of  Cache  River  National 
Wildlife  Refuge;  by  revising  paragraphs 
A.,  B.  and  C.  of  Felsenthal  National 
Wildlife  Refuge;  by  revising  paragraphs 
A.,  B.  and  C.  of  Overflow  National 
Wildlife  Refuge;  and  by  revising 
paragraph  D.  of  Wapanocca  National 
Wildlife  Refuge  to  read  as  follows: 

§32.23    Arkansas. 


PART  32— {AMENDED] 

1.  The  authority  citation  for  part  32 
continues  to  read  as  follows: 

Authority:  5  U.S  C.  301;  16  U.aC.  460k. 
664.  668dd,  and  7151. 


Big  Lake  National  Wildlife  Refuge 

***** 

D.  Sport  Fishing.  '  *   * 

1.  Fishing  is  permitted  from  March  1 
through  October  31  with  the  following 
exceptions:  Bank  fishing  is  pennitted  at  any 
time  in  the  area  around  Floodway  Dam  south 
of  the  Highway  18  bridge,  and  fishing  only 
from  sunrise  to  sunset  from  nonmotorized 
Ixjats  and  t)oats  with  electric  motors  is 
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permitted  in  the  Sand  Slough-Mud  Slough 
Area  from  November  1  through  the  end  of 
February. 

•  •       '•         •         • 

7.  The  taking  of  largemouth  bats  is 
permitted  in  accordance  with  the  fKWtod 
length  and/or  slot  limits. 

•  •         •         •         • 

Cache  River  National  Wildlifa  Refuge 

•  •         •         •         • 

D.  Sport  Fishing.  •  •  • 

1.  Fishing  or  entry  is  not  permitted  in  the 
waterfowl  sanctuary  areas  from  November  15 
through  February  28. 


Felsenthol  National  WildiiiiB  Refuge 

A.  Hunting  of  Migratory  Game  Birds. 
Hunting  of  i!  icka,  geese,  coots,  and 
woodcock  is  permitted  on  designated  areas  of 
the  refuge  subject  to  the  following  condition: 
Permits  are  required. 

B.  Upland  Game  Hunting.  Hunting  of 
quail,  squirrel,  rabbit,  raccoon,  and  opossum 
is  permitted  on  designated  areas  of  the  refuge 
subject  to  the  following  condition:  Permits 
are  required. 

C.  Big  Game  Hunting.  Hunting  of  white- 
tailed  deer  and  turkey  is  permitted  on 
dusignated  areas  of  the  refuge  subject  to  the 
following  condition:  Permits  are  required. 


Ch-erflow  National  Wildlife  Refuge 

A.  Hunting  of  Migratory  Came  Birds. 
Hunting  of  ducks,  geese,  coots,  and 
woodcock  is  permuted  on  designated  areas  of 
the  refuge  subject  to  the  following  condition: 
Permits  are  required. 

B.  Upland  Game  Hunting  Hunting  of 
quail,  squirrel,  rabbit,  raccoon,  and  op)ossimi 
is  permitted  on  designated  areas  of  the  refuge 
subject  to  the  following  condition:  Permits 
are  required. 

C.  Big  Game  Hunting.  Hunting  of  white- 
tailed  deer  and  turkey  is  permitted  on 
designated  areas  of  the  refuge  subject  to  the 
following  condition:  Permits  are  required. 


Wapanocca  NationaJ  Wildlife  Refuge 

D.  Sport  Fishing.  Fishing  is  permitted  on 
designated  areas  of  the  refrige  subject  to  the 
following  conditions; 

1.  Fishing  is  permitted  from  March  15 
through  September  30  only  from  sunrise  to 
sunset. 

2.  The  use  of  live  carp,  shad,  bufialo.  and 
goldfish  for  bait  is  not  permitted. 

3.  The  use  of  yo-yos,  jugs,  drops,  trot  lines 
and  all  commercial  fishing  tackle  is  not 
permitted. 

4.  Big  Creek  and  Ditch  8  are  closed  to 
fishing. 

5.  The  taking  of  largemouth  ban  la 
permitted  in  accordance  with  the  posted 
length  and;  01  slot  limits. 

4.  Section  32.24    California  is 
amended  by  revising  paragraph  A.2.  of 
Clear  Lake  National  Wildlife-Refuge;  by 
revising  paragraphs  A.  and  B.  of  Colusa 


National  Wildlife  Refuge:  by  adding 
new  paragraphs  A.4.  and  A.5.,  and 
revising  paragraphs  B.  and  D.  of  Delevan 
National  Wildlife  Refuge;  by  revising 
paragraph  B.  of  Kern  National  Wildlife 
Refuge;  by  revising  paragraph  A.  of 
Kesterson  National  Wildlife  Refuge;  by 
revising  paragraphs  A.6.  and  B.l.  of 
Lower  Klamath  National  Wildlifia 
Refuge;  by  removing  paragraph  A. 5.  and 
revising  paragraph  B.  of  Merced 
National  Wildlife  Refuge;  by  revising 
paragraphs  A.4.  and  B.  of  Modoc 
Nationd  Wildlife  Refuge;  by  revising 
paragraph  A. 4.  and  adding  paragraph 
A. 5.,  and  by  revising  paragraph  B.  of 
Sacramento  National  Wildlife  Refuge; 
by  revising  paragraph  A.  of  Salinas 
River  National  Wildlife  Refuge;  by 
revising  paragraph  A. 3.  of  Saltan  Sea 
National  Wildlife  Refuge,  by  removing 
paragraph  A. 6.  of  San  Francisco  Bay 
National  Wildlife  Refuge;  by  revising 
paragraphs  A.3.  and  B.  of  San  Luis 
National  Wildlife  Refuge;  by  removing 
paragraph  A. 5.  of  San  Pablo  Bay 
National  Wildlife  Refuge;  by  revising 
paragraphs  A.  and  B.  of  Sutter  National 
Wildlife  Refuge;  by  revising  paragraphs 
A.7.  and  B.l.  of  Tule  Lake  National 
Wildlife  Refuge;  and  by  removing  the 
alphabetical  listing  of  Willow  Creek 
National  Wildlife  Refuge  to  read  as 
follows; 

132.24    California. 


B.  Upland  Game  Hunting.  Hunting  of 
pheasant  is  permitted  only  in  the  free  roam 
areas  of  the  refuge  subject  to  the  following 
conditions: 

1.  A  special  one-day  pheasant  hunt  is 
permitted  in  the  spaced  blind  unit  on  the 
first  Monday  after  the  opening  of  the  State 
pheasant  hunting  season. 

2.  Hunters  shall  possess  and  use,  while  In 
the  field,  only  nontoxic  shot. 

3.  Access  to  the  hunt  area  is  by  foot  traffic 
only.  Bicycles  and  other  conveyances  are  not 
permitted. 

•         •         •         •         • 

D.  Sport  Fishing.  Fishing  is  permitted 
during  daylight  hours  only  bom  February  15 
through  cJctober  1. 


Kem  National  Wildlife  Refiige 

•         •         •         •  • 

B.  Upland  Game  Hunting.  Hunting  of 
pheasant  is  permitted  on  designated  areas  of 
the  refuge  subject  to  the  following 
conditions: 

1.  Pheasant  hunting  is  only  permitted  in 
the  free  roam  unit. 

2.  Hunters  shall  possess  and  use,  while  in 
the  field,  only  nontoxic  shot. 


Kesteivon  National  Wildlife  Refuge 

A.  Hunting  of  Migratory  Game  Birds. 
Hunting  of  geese,  ducks,  coots  and  moorhens 
is  permitted  on  designated  areas  of  the  ref.ige 
subject  to  the  following  conditions: 

1.  Hunters  must  travel  to  and  from  parking 
areas  and  blind  sites  with  firearms  unloaded. 

2.  Hunters  may  not  use  or  possess  more 
than  25  shells  per  day. 

3.  Hunters  are  restricted  to  their  original 
spaced  blind  except  for  retrieving  downed 
birds,  placing  decoys,  or  traveling  to  and 
from  the  parking  area. 

4.  Hunters  must  hunt  from  their  original 
spaced  blind  except  when  shooting  to 
retrieve  crippled  birds. 


Clear  Lake  Natioiul  Wildlife  RefugB 

A.  Hunting  ofMigmtory  Game  Birds.  '  • 

•  •         •         •         • 

2.  Snipe  hunters  shall  possess  and  use, 
while  in  the  field,  only  nontoxic  shot. 

•  •         •         •         • 

Colusa  National  Wildlife  Refuge 

A.  Hunting  of  Migratory  Game  Birds.  Lower  Klamath  National  Wildlife  Refuge 

Huntingof  geese,  ducks,  coots  mcx3rhens  and  •         •         •         *         • 

snipe  is  permitted  on  designated  areas  of  the  y^  Hunting  of  Migratory  Game  Birds.  "  *  * 

refuge  subject  to  the  following  conditions:  •         •         •         •         • 

1.  Snipe  hunters  shall  possess  and  use,  -  „  ,      .      .        l  n  j 
while  in^^e  field,  only  nontoxic  shot.                     ®:,^?'Pt^'f  T  '''.""  ^TT  "^  ."*' 

2.  Hunters  may  not  possess  more  than  25  ^»»''9 '"  *»  ^e'^^-  o°'y  nontoxic  shot, 
shells  while  in  the  field.  •        .        .        •        . 

B.  Upland  Game  Hunting.  Hunting  of  B.  Upland  Game  Hunting.  •  •  * 
pheasant  is  permitted  on  designated  areas  of  i.  Hunters  shall  possess  and  use,  while  in 
the  refuge  subject  to  the  following  the  field,  only  nontoxic  shot 
condiUons:  *         *         •         •         • 

1.  Access  to  the  hunt  area  is  by  foot  traffic 

only.  Bicycles  and  other  conveyances  are  not  Merced  National  Wildlife  Refuge  \ 

permitted.  •        •        *         •         •  ' 

2  Hunters  shall  possess  and  um.  while  in  g  ^^^^  ^^^  „„„^    [Reserved! 

the  field,  only  nontoxic  shot  '^  " 

Delev«.  National  Wildlife  Refuge  Modoc  NaUond  WildUfe  Refage 

^  A.  HunUng^ofMipatory  Game  Birds.'  •  •  '  a.  Hunting  of  Migrate^  Ganw  Birds.  '  •  • 

•        •        •        •        • 

4.  Snipe  himters  shall  possess  and  use,  .  e-.^ »..—.—  .k-n ^j  ..^ 

while  in  Uie  field,  only  nontoxic  shot  t^^'f^u'^^i^,S^^'£^^^ 

5.  Hunter,  may  not  powess  mora  than  25  ^"'"  ^  »^«  ""l**'  °'^y  '^'"^  •^'^^ 
shells  while  in  the  field.  •        »        •         •        • 
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B.  Upland'Qame  Hunting.  Hunting  of 

pheasant  is  permitted  on  designated  areas  of 
the  refuge  subject  to  the  following  condition: 
Hunting  is  by  permit  only  and  is  limited  to 
junior  hunters  possessing  a  valid  Junior 
Hunting  license.  Hunters  shall  possess  and 
use,  while  in  the  field,  only  nontoxic  shot. 


Sacramento  National  Wildlife  ReAige 

A.  Hunting  of  Migratory  Game  Birds.  •  •  ♦ 

4.  Snipe  hunters  shall  possess  and  use, 
while  in  the  field,  only  nontoxic  shot. 

5.  Hunters  may  not  possess  more  than  25 
shells  while  in  the  field. 

B.  Upland  Game  Hunting.  Himting  of 
pheasant  is  permitted  on  designated  areas  of 
the  refuge  subject  to  the  following 
conditions: 

1.  A  sf)ecial  one-day  only  pheasant  hunt  is 
permitted  in  the  spaced  blind  unit  on  the 
first  Monday  after  the  opyening  of  the  State 
pheasant  hunting  season. 

2.  Hunters  shaU  possess  and  use,  while  in 
the  field,  only  nontoxic  shot. 

3.  Access  to  the  hunt  area  is  by  foot  traffic 
only.  Bicycles  and  other  conveyances  are  not 
permitted. 


Salinas  River  National  WildlifiB  Refuge 

A.  Hunting  of  Migratory  Game  Birds. 
Hunting  of  geese,  ducks,  coots,  and  moorhens 
is  permitted  on  designated  areas  of  the 

refuge. 

•  •         •         •         • 

Salton  Sea  National  Wildlife  Refuge 

A.  Hunting  of  Migratory  Game  Birds.  •  •  * 

•  *         •         •         • 

3.  Firearms  must  be  unloaded  while  being 
transported  between  parking  areas  and  blind 
sites. 


San  Luis  National  Wildlife  Rcfiige 

■         •         •         •         * 

A.  Hunting  of  Migratory  Game  Birds.  *  •  • 

•  •         *         »    X  • 

3.  Snipe  hunters  shall'possess  and  use, 
while  in  the  field,  only  nontoxic  shot. 

•  •         •         •        • 

B.  Upland  Game  Hunting.  Hunting  of 
pheasant  is  permitted  on  designated  areas  of 
the  refuge  subject  to  the  following  condition: 
Hunters  shall  possess  and  use,  while  ii)  the 
field,  only  nontoxic  shot. 


Sutter  National  WildHfe  Refuge 

A.  Hunting  of  Migratory  Game  Birds. 
Hunting  of  geese,  ducks,  coots,  moorhens  and 
snipe  is  pemiitted  on  designated  areas  of  the 
refuge  subject  to  the  following  conditions: 

1.  Snipe  hunters  shall  possess  and  use, 
while  in  the  field,  only  nontoxic  shot. 

2.  Hunters  may  not  possess  more  than  25 
shells  while  in  the  field. 

B.  Upland  Came  Hunting.  Hunting  of 
pheasant  Is  pannittsd  on  designated  areas  of 
the  refuge  subject  to  the  following 
conditions: 


1.  Hunters  shall  possess  and  use,  while  in 
the  field,  only  nontoxic  shot. 

2.  Access  is  by  foot  traffic  only.  Bicycles 
and  other  conveyances  are  not  permitted. 


Tule  Lake  National  V-'ildlife  Ref 

A.  Hunting  of  Migratory  Game  Birds.  •  •  • 

•         •         •         •         • 

7.  Snipe  hunters  shall  possess  and  use, 
while  in  the  field,  only  nontoxic  shot. 

B.  Upland  Game  Hunting.  *  *  • 

1.  Hunters  shall  possess  and  use,  while  in 
the  field,  only  nontoxic  shot.  ; 

.         .        .        .        .  I 

5.  Section  32.28    Florida  is  amended 
by  revising  paragraph  D.  pf  J.N.  "Ding" 
Darling  National  W:ldlif^Refuge;  by 
revising  paragraphs  D  1.  aiid  D.2.  of 
Lower  Suwannee  National  Wildlife 
Refuge;  by  revising  the  refuge  heading 
and  paragraph  D.  of  Merritt  Island 
National  Wildlif^Refuge;  and  Ity 
revising  paragraphs  C  and  D.  of  St. 
Vincent  National  Wildlife  Refuge  to 
read  as  follows: 

§32^    Rorlda. 


J.N.  "Ding"  Darling  National  Wildlife  Refiige 

•        •         •        •        • 

D.  Sport  Fishing.  Fijbiag  and  craobing  are 
permitted  on  designated  areas  of  tha  refuge 
subject  to  the  following  conditions: 

1.  Fishing  is  permitt  sd  in  refuge  waters 
except  in  the  Mangrov  3  Head  Pond.  Tower 
Pond,  and  Tarpon  Bay  Slough  at  the  Bailey- 
Tract. 

2.  Taking  of  blue  crebs  is  permitted  with 
the  use  of  dip  nets  onlv.  The  use  of  lines, 
traps,  and  bait  are  not  permitted. 

3.  Daily  limit  of  20  blue  crabs  per  person 
of  which  no  more  thai  10  can  be  females. 

4.  The  taking  of  honeshoe  crabs,  atone 
crabs  and  spider  crabs  is  prohibited. 


Lower  Suwannee  National  Wildlife  Refuge 

*         •         •         •         • 

D.  Sport  Fishing.  *  *  * 

1.  Fishing  is  permitt-jd  in  interior  creeks, 
sloughs  and  ponds  yetr-round  from  sunrise 
to  sunset  except  that  £  ibing  is  not  permitted 
during  quota  big  game  hunts. 

2.  Boats  are  not  permitted  in  refuge  ponds. 
Boats  may  not  be  left  c  n  the  refuge  overnight. 

Menitt  IiUad  Na^nrl  WikUife  Refuge 

D.  Sport  Filing.  Pishing,  crabbing, 
clamming,  oystermg  arid  shrimping  are 
permitted  in  designate  1  areas  of  the  refuge 
subject  to  the  foUowin]  conditions: 

1.  Night  fishing  is  p«  nnitted  from  a  boat 
only  in  Mosquito  Lago  )d,  Indian  River, 
Banana  River,  and  Hat  lover  Canal.  A  night 
fishing  permit  is  requi  sd. 

2.  Fisoing  lines  mus  be  attended  at  all 
times. 

3.  Vehicle  acoess  north  and  south  Haulover 
Canal  is  limited  to  des  gnated  public  acoess 
routes  and  laun<±  area  1. 

4.  Boat  launching  o£  Black  Point  Wildlife 
Drive  is  prohibited.  : 


5.  Air  thrust  boats  are  prohibited. 

6.  Boat  launching  or  mooring  between 
sunset  and  sunrise  is  ptermitted  only  at 
Beacon  42  fish  camp  and  Bair's  Cove  at 
Haulover  Canal  Recreation  Area. 

7.  Motorized  boats  are  prohibited  year 
round  in  the  Banana  River  Manatee 
Sanctuary  (north  of  KARS  Park  on  the  west 
side  of  the  Barge  Channel  and  north  of  the 
Air  Force  power  line  on  the  east  side  of  the 
Barge  Channel].  This  includes  any  boat 
having  an  attached  motor  or  a  non-attached 
motor  that  is  capable  of  use  (including 
electric  trolling  motors). 


St.  Vincent  National  Wildlife  Refuge 

*         •         •         •         • 

C.  Big  Game  Hunting.  Hunting  of  white- 
tailed  deer,  sambar  deer,  and  feral  hogs  is 
permitted  on  designated  areas  of  the  refuge 
subject  to  the  following  condition;  Permits 
are  required. 

D.  Sport  Fishing.  Fishing  is  permitted  on 
designated  areas  of  the  refuge  subject  to  the 
following  conditions: 

1.  Fishing  is  permitted  only  from  sunrise 
to  sunset. 

2.  Only  nonmotorized  boats  and  boats  with 
electric  motors  are  permitted. 

3.  The  use  of  live  minnows  as  bait  is  not 
f>ermitted. 

4.  Fishing  is  permitted  in  Lakes  1,  2,  and 
Oyster  Pond  from  Apiril  1  through  September 
30. 

5.  Fishing  is  permitted  in  Lakes  3,  4,  and 
5  from  May  IS  through  September  30. 

6.  Section  32.29    Georgia  is  amended 
by  adding  paragraphs  D.4.  and  D.5.  to 
Banks  La]ke  National  Wildlife  Refuge;  by 
revising  paragraph  D.l.  and  adding  new 
paragraph  D.5  to  Blackbeard  Island 
National  W^dlife  Refuge;  by  revising 
paragraph  D.2.  and  adding  a  new 
paragraph  D.3.  to  Harris  Neck  National 
Wildlife  Refuge;  by  adding  ne*" 
paragraphs  D.4.  and  D.5.  to  Okefenokee 
National  Wildlife  Refuge;  and  by  ^ 
revising  paragraphs  D.l.,  D.2.  and  C.3.      ^ 
of  Savannah  National  Wildlife  Refuge  to 
read  as  follows: 


§32.29    Georgia. 


Banks  Lake  National  WOdlife  Refuge 

•         •         •         •         • 

D.  Sport  Fishing.  *  *  • 

4.  The  daily  creel  limit  is  5  largemouth 
bass,  5  channel  catfish,  and  25  of  any  one, 
or  combination,  of  bream'or  simfish. 
Possession  of  more  than  the  daily  creel  limit 
at  any  time  is  not  permitted. 

5.  The  taking  of  largemouth  bass  smaller 
than  14  inches  is  not  [)ermitted. 

Blackbeard  Island  National  Wildlife  Refiige 

D.  SportFishing.  •  •  • 

1.  Freshwater  fidung  is  permitted  from 
March  IS  thiDUgh  Oct^ier  25  from  simrise  to 
simset. 
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5.  Bank  Ashing  into  estuahne  waters  is 
pennitted  only  firoin  sunrise  to  sunset. 

Harria  Neck  National  Wildlife  Refuge 


D.  Sport  Fishing.  •  •   • 

2.  Bank  fishing  into  estuahne  waters  is 
pennitted  only  from  sunrise  to  sunset. 

3.  The  Barbour  River  Public  boat  ramp  is 
closed  to  public  access  and  use  from  March 
1  through  August  31. 

OkefiBnokee  National  Wildlife  Refuge 


D.  Sport  Fishing.  *  *  • 


4.  The  daily  creel  limit  is  5  largemouth 
bass,  5  channel  catfish,  and  25  of  any  one, 
or  combination,  of  bream  or  sunfish. 
Possession  of  more  than  the  daily  creel  limit 
is  not  permitted. 

5.  The  taking  of  largemouth  bass  smaller 
than  14  inches  is  not  permitted. 


8.  Section  32.31    Idaho  is  amended 
by  revising  paragraph  A.  of  Bear  Lake 

National  Wildlife  Refuge;  by  revising 
paragraphs  A.  and  B.  of  Camas  National 
Wildlife  Refuge;  by  revising  paragraph 
A.3..  adding  a  new  paragraph  B.4..  and 
revising  paragraph  D.2.  of  Deer  Flat 
National  Wildlife  Refuge;  by  removing 
paragraph  A. 4.  of  Kootenai  National 
Wildlife  Refuge;  by  revising  paragraphs 
A.  and  B.  of  Minidoka  National  Wildhfe 
Refuge  to  read  as  follows: 

132.31    Idaho. 

•        •        •        •        • 

Bear  Lake  National  Wildlife  Rafiige 

A.  Hunting  of  Migratory  Came  Birds. 
Hunting  of  geese,  ducks,  coots  and  common 
snipe  is  permitted  on  designated  areas  of  the 
refuge  subject  to  the  following  conditions: 

1.  Air-thrust  boats  are  not  permitted. 

2.  Snipe  hunters  shall  possess  and  use, 
while  in  the  field,  only  nontoxic  shot. 


!.»,.•       I  tA>ijic  D-c  Camaa  National  Wildlife  Refuge 

Savannah  National  Wildlife  Refuge  " 

,         ,         ,         ,         ,  A.  Hunting  of  Migratory  Game  Birds. 

_        _   ,.       ,  ,  ,  Huntingof  geese,  ducks,  coots  and  snipe  is 

D.  Sport  Fishing.  permitted  on  designated  areas  of  the  refuge 

1.  Fishing  IS  permitted  on  refuge  ;;^j,j^j  ^^  ^^^  following  condition:  Snipe 
impoundments  from  March  15  through  hunters  shall  possess  and  use,  while  in  the 
October  31.                              ....    .--4  i  field,  only  nontoxic  shot. 

2.  Fishmg  IS  permitted  from  boats  into  tidal  g  y  .^^^  ^^^^  Hunting.  Hunting  of 
creeks  from  February  1  Uirough  October  31.  pheasant  and  grouse  is  permitted  on 

3.  Fishing  is  permitted  from  sunnse  to  designated  areas  of  the  refuge  subject  to  the 
sunset.  following  condition:  Pheasant  hunters  shall 

•  •         •         *         *  possess  and  use,  while  in  the  field,  only 
7.  Section  32.30    Hawaii  is  amended  nontoxic  shot. 

by  revising  paragraph  C.  of  Hakalau  •        •        •        •        • 

Forest  National  Wildhfe  Refuge;  and  by  __,.„.•      i  wiuic  n  *  — 

adding  the  alphabeUcal  listings  of  ^'  "«« N*'^-"'  *^"'*^  ^'^ 

Hanalei  National  Wildlife  Rehige  and  A.  Hunting  of  Migratory  Game  Birds.  *  *  * 

Kakdhaia  National  Wildlife  Refuge  to  •        •        •        •        • 

read  as  follows:  3.  Snipe  hunters  shall  possess  and  use, 

while  in  the  field,  only  nontoxic  shot. 

132.30    Hawaii.  •        .        •        •        • 

•  •         •         *         •  B.  Upland  Game  Hunting.  '  *  * 

Hakalau  Forest  National  Wildlife  Refuge  *         *         *         ',      ,'      ,^     ^ 

,         ,         ,         ,         ,  4.  Pheasant,  quail  and  partridge  hunters 

„„„        „            ,^     ,       ,,     ,.  shall  possess  and  use,  while  in  die  field,  only 

C.  Big  Game  Hunting.  Hunting  of  feral  pigs  nontoxic  shot, 

is  permitted  on  designated  areas  of  the  refuge  ,         ,         ,         »         , 

subject  to  the  following  condition:  c-  i,  •       .  •  . 

Reservations  are  required  for  hunters  ^-  ^P*"*  Fishing. 

accessing  Maulua  Tract  through  Maulua  •         •         •         •         • 

Gate.  2.  Nonmotorized  boats  are  permitted  from 

.  •        •        •        *        •  >/i  hour  before  sunrise  to  Vi  hour  after  sunset 

from  October  1  through  April  14,  within  the 

Hanalei  National  Wildlife  Refuge  area  bounded  by  the  water's  edge  extending 

A.  Hunting  of  Migratory  Game  Birds.  <o  «  Point  200  yards  lakeward  in  front  of  the 
[Reserved]  lower  dam  fishing  area  A,  and  in  front  of  the 

B.  Upland  Game  Hunting.  [Reserved]  "PP«r  dam,  fishing  area  B. 

C.  Big  Game  Hunting.  [Reserved]  •        •        •        •        • 

D.  Sport  Fishing.  Fishing  is  permitted  on 
designated  areas  of  the  refuge. 


KakahaU  National  WUdlife  Refuge 

A.  Hunting  of  Migratory  Game  Birds. 
[Reserved] 

B.  Upland  Game  Hunting.  [Reserved] 

C.  Big  Game  Hunting.  [Reserved] 

D.  Sport  Fishing.  Fishing  is  permitted  on 
designated  areas  of  the  refiige. 


Minidoka  National  WUdlife  Refuge 

A.  Hunting  of  Migratory  Game  Birds. 
Himting  of  geese,  ducks  and  coots  is 
permitted  on  designated  areas  of  the  refuge. 

B.  Upland  Game  Hunting.  Hunting  of 
pheasant,  partridge  and  cottontail  rabbits, 
including  pygmy  rabbit,  is  permitted  on 
designated  areas  of  the  refuge  subject  to  the 
following  condition:  Pheasant  hunters  shall 


possess  and  use,  while  in  the  field,  only 
nontoxic  shot. 


9.  Section  32.32    Illinois  is  amended 
by  revising  paragraph  D.  of  Chautauqua 
National  Wildlife  Refuge;  by  revising 
paragraphs  B.l.  and  C.3.,  and  adding 
new  paragraph  D.7  to  Crab  Orchard 
National  Wildlife  Refuge;  by  revising 
paragraphs  C,  D.2.  and  D.4.  of  Mark 
Twain  National  Wildlife  Refuge;  and  by 
revising  the  refuge  heading  and 
paragraphs  A.I.,  A.2..  B.l.,  B.2.,  C.I., 
C.2.,  C.3.,  C.4.,  and  adding  new 
paragraph  C.5.  to  Upper  Mississippi 
River  National  Wildlife  and  Fish  Refuge 
to  read  as  follows: 

132.32    iltlnole. 


Chautauqua  National  Wildlife  Refuge 

D.  Sport  Fishing.  Fishing  is  permitted  on 
designated  areas  of  the  refuge  subject  to  the 
following  conditions: 

1.  Sport  fishing,  and  the  harvest  of  frogs 
and  turtles,  are  allowed  on  ail  refuge  waters 
during  daylight  hours  from  December  15 
through  October  15.  Sport  fishing  is  not 
allowed  in  the  Waterfowl  Hunting  Area 
during  waterfowl  hunting  season. 

2.  A  10  mile  per  hour  boat  speed  limit  is 
in  effect  throughout  the  entire  sport  fishing 
area. 

3.  Private  boats  may  not  be  left  in  refuge 
waters  overnight. 

4.  Motorboats  are  restricted  to  "slow 
speed/minimum  wake." 

Crab  Orchard  National  Wildlife  Refuge 


B.  Upland  Game  Hunting.  *  *  * 

1.  Upland  game  hunting  is  not  permitted 
in  the  controlled  goose  hunting  areas  during 
the  permitted  waterfowl  hunting  season. 

C.  Big  Game  Hunting.  •  *  * 


3.  Deer  hunting  is  not  permitted  in  the 
controlled  goose  hunting  areas  during  the 
f>ermitted  waterfowl  hunting  season. 

D.  Sport  Fishing.  *  •  •  ~^ 

7.  Organizers  of  all  fishing  events  must 
possess  a  spspial-use  permit  issued  by  the 
refuge. 

Mark  Twain  National  Wildlife  Refuge 

C.  Big  Came  Hunting.  Hunting  of  white- 
tailed  deer  is  permitted  on  designated  areas 
of  the  refuge  subject  to  the  following 
conditions: 

1.  Hunting  of  deer  is  permitted  on  the 
Gardner  and  Big  Timber  Divisions  and  on 
Turkey  and  Otter  Islands. 

2.  Himting  of  white  tailed  deer  on  the 
Delair  Division  is  allowed  with  permit  only. 
Hunters  may  only  use  historic  weapons,  and 
must  check  in  and  out  of  the  refuge  each  day 
of  hunting.  Stands  must  be  removed  each 
day;  the  construction  or  use  of  permanent 
blinds,  platforms  or  ladders  is  not  permitted. 
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Hunting  is  permitted  from  one  half  hour 
before  sunrise  to  3:00  p.m. 
D.  Sport  Fishing.  •  •  • 

•        •        •        •        • 

2.  Fishing  is  permitted  in  the  Louisa 
Division.  Iowa,  from  February  1  until 
September  15,  with  the  exception  of  certain 
designated  areas  adjacent  to  the  Port  Louisa 
Road  which  are  open  to  fishing  all  y«ar. 

4.  Fishing  is  permitted  in  the  Calhoun, 
Batchtown,  and  Gilbert  Lake  Divisions, 
Illinois,  firom  December  16  through  October 
14 

Upper  Nfississippi  River  Wildlife  and  Fish 
Reftige 

A.  Hunting  of  Migratory  Game  Birds.  •  •  • 

1.  Hunting  of  all  migratory  birds  is 
prohibited  on  refuge  areas  posted  "Area 
Closed,"  and  on  the  Goos«  Island  "No 
Hunting"  Zone  in  Pool  8. 

2.  Permits  are  required  for  Potters  Marsh  in 
Pool  13  except  during  the  early  teal  season. 

B.  Upland  Game  Hunting.  •  •  • 

1.  Hunting  is  allowed  until  season  closure, 
or  March  1,  whichever  date  occurs  first, 
except  that  hunting  of  turkey  is  permitted 
during  the  State  wild  turkey  season. 

2.  Hunting  is  permitted  on  refuge  areas 
posted  "Area  Closed"  begirming  the  day  af^er 
the  close  of  the  regular  duck  season  until 
season  closure  or  March  1,  whichever  occurs 
first,  except  that  hunting  of  turkey  is 
permitted  during  the  State  spring  wild  turkey 
season. 

3.  Hunting  is  prohibited  at  all  times  on  the 
Goose  Island  "No  Hunting"  Zone  in  Pool  8. 

C.  Big  Game  Hunting.  •   *  • 

1.  Hunting  is  allowed  imtil  season  closure, 
or  March  1.  whichever  date  occurs  first. 

2.  Hunting  is  permitted  on  refuge  areas 
posted  "Area  Qosed"  beginning  the  day  after 
the  close  of  the  regular  duck  season  until 
season  closure  or  March  1,  whichever  date 
occurs  first 

3.  Hunting  is  prohibited  at  all  times  on  the 
Goose  Island  "No  Hunting"  Zone  in  Pool  8. 

4.  Construction  or  use  of  permanent  blinds, 
platforms  or  ladders  is  not  permitted. 

5.  All  stands  must  be  removed  from  the 
refuge  at  the  end  of  each  day's  hunt. 

10.  Section  32.34    Iowa  is  amended 
by  revising  paragraphs  A.2.,  A. 3.  and 
D.4.  of  DeSoto  National  Wildlife  Refuge; 
and  by  revising  paragraph  D.l.  of  Union 
Slough  National  Wildlife  Refuge  to  read 
as  follows: 

§32.34    lew«. 


DeSoto  National  Wildlife  Refege 

A.  Hunting  of  Migratory  Game  Birds.  '  ' 
•         •         •         •         • 

2.  Hunting  is  permitted  until  noon  each 
day  from  November  1  through  the  second 
Friday  in  December. 

3.  Hunters  may  not  uae  or  possess  more 
than  15  shells  per  day. 

D.  Sport  Fishing.  •  •  • 


4.  Only  the  useof  po!e  and  line,  or  rod  and 
reel,  is  permitted  from  April  15  through 
October  14  with  the  exception  that  archery 
and  spear  fishing  are  permitted  oniy  for 
noDgame  fish  from  April  15  to  October  14. 


Union  Slough  Nadonal  WOdlife  Refuge 

D.  Sport  Fishing.  *  •  * 

I.  Fishing  is  permitted  from  March  1 
through  September  30. 

•         •         •         •         • 

II.  Section  32.37    Louisiana  is 
amended  by  revisirg  paragraphs  D.l. 
and  D.2.  and  adding  new  paragraph  0.3. 
to  Bogue  Chitto  National  Wildlife 
Refuge;  by  revising  paragraphs  C.  and  D. 
of  Cameron  Prairie  National  Wildlife 
Refuge;  by  revising  paragraphs  B.,  D.2.. 
D.3.,  and  D.4.  of  Ca'ahoula  National 
Wildlife  Refuge;  by  revising  paragraph 
D.  of-Deha  Nationa'  Wildlife  Refuge;  by 
revising  paragraphs  A.,  C.  and  D.  of 
Lacassine  National  Wildlife  Refuge;  by 
adding  new  paragreph  D.6  to  Lake 
Ophelia  National  Wildlife  Refuge;  by 
revising  paragraph  ^.  of  Sabine  National 
Wildlife  Refuge;  and  by  revising 
paragraph  O.  of  Tersas  River  National 
Wildlife  Refuge  to  read  as  follows: 

S  32.37    Louisiana. 


Boque  Chitto  Nationa  Wildlife  Refuge 

D.  Sport  Fishing.  •  *  • 

1.  Fishing  is  permitted  year-rouad. 

2.  Camping  is  permitted  in  designated 
areas  only. 

3.  Only  cotton  limb  'nes  are  permitted. 

Cameron  Prairie  National  Wildlife  Refiige 

C.  Big  Game  Huntin^^,  Hunting  cf  white- 
tailed  deer  is  permittee!  on  designated  areas 
of  the  refuge  subject  to  ^e  following 
conditions: 

1.  Permits  are  required. 

2.  Any  person  entering,  using,  or 
occupying  the  refuge  fn^  hunting  must  abide 
by  all  terms  and  condi  ions  in  the  refuge 
hunting  brochure. 

D.  Sport  Fishing.  Spf  "t  fishing  is  permitted 
subject  to  the  following  condition:  Any 
person  entering,  using,  ir  occupying  the 
refuge  for  fishing  must  abide  by  aL  terms  and 
condiUons  in  the  apprcTiriate  refuge  fishing 
brochure. 

Catahoula  National  Wridlife  Refuge 

*  •         •         •         •  I 

B.  Upland  Game  Hunting.  Hunting  of 
squirrel  and  rabbit  is  p'^'mitted  oc  designated 
areas  of  the  refuge  subject  to  the  following 
condition:  Daily  permi  i^  are  required. 

D.  Sport  Fishing.  *  •  * 

•  •        •        •        •  I 

'    2.  Boat  launching  on  dl  refuge  waters  is 

Ssrmitted  as  designatec  in  refuge  orochure. 
nly  nonmotorized'boets  or  boats  with 


motors  of  10  horsepower  or  less  are 
permitted.  Boats  may  not  be  left  on  the  refuge 
overnight 

3.  Cowpen  Bayou  is  open  to  fishing  year- 
round. 

4.  Duck  Lake,  Muddy  Bayou,  all  outlet 
waters,  and  all  flooded  woodlands  are  open 
to  fishing  and  boating  from  March  1  through 
October  31. 


Delta  National  WOdlife  Refiige 

D.  Sport  Fishing.  Fishing  and  crabbing  are 
permitted  on  designated  areas  of  the  refuge 
subject  to  the  following  conditions: 

1.  Fishing  and  crabbing  are  permitted  year- 
round  friom  sunrise  to  sunset  except  during 
the  refuse  waterfowl  hunting  season. 

2.  Oniy  fishing  with  rod  and  reel  or  pole 
and  line  is  permitted. 

3.  Camping  is  permitted  year-round  on 
designated  areas  only. 

Lacassine  National  Wildlife  Refuge 

A.  Hunting  of  Migratory  Game  Birds. 
Hunting  of  geese,  ducks,  and  coots  is 
permitted  on  designated  areas  of  the  refuge 
subject  to  the  following  conditions: 

1.  Permits  are  required. 

2.  Any  person  entering,  using,  or 
occupying  the  refuge  for  waterfowl  hunting 
must  abide  by  all  the  terms  and  conditions 
in  the  refuge  hunting  brochure. 

C.  Big  Game  Hunting.  HunUng  of  white- 
tailed  deer  is  permitted  on  designated  areas 
of  the  refuge  subject  to  the  following 
conditions: 

1.  Permits  are  required. 

2.  Any  person  entering,  using,  or 
occupying  the  refuge  for  hunt  must  abide  by 
all  tenns  and  conditions  in  the  refuge 
hunting  brochure. 

D.  Sport  Fishing.  Fishing  and  crayfishing 
arc  permitted  on  designated  areas  of  the 
refuge  subject  to  the  following. condition: 
Any  person  entering,  using,  or  occupying  the 
refuge  for  fishing  or  craj-fishing  must  abide 
by  all  terms  and  conditions  in  the  refuge 
fishing  brochure. 

Lake  Ophelia  National  Wildlife  Refuge 

•         •         •         •         * 

D.  Sport  Fishing.  •  •  • 


6.  The  length  limit  for  laigemouth  bass 
taken  from  Lake  Ophelia  is  a  minimum  of  14 
inches.  Largemouth  bass  under  14  inches 
must  be  immediately  released  unharmed. 
Possession  of  largemouth  bass  under  14 
inches  is  prohibited. 

Sabine  Na&onal  WOdlife  Refiige 

D.  Sport  Fishing.  Fishing,  crabbing, 
crayfishing,  and  shrimp  cast  netting  are 
permitted  on  designated  areas  of  the  refuge 
subject  to  the  following  conditions: 

1.  Only  fishing  with  rod  and  reel  or  pole  ^ 
and  line  is  permitted.  Cast  netUng  is 
permitted  for  shrimp  only.  Crabs  and  crayfish 
may  be  taken  with  hand  lines  only.  The  use 
and  possession  of  any  other  type  of  fishing, 
crabbing,  crayfishing  or  shrimping  gear  is 
prohibited  except  that  persons  using  Hog 


; 
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Island  Gully  or  West  Cove  Canals  may  only 
transport  shrimp  trawls,  butterfly  nets  or 
other  gear  from  the  boat  ramps  to  Calcasieu 
Lake  and  return  with  their  catch. 

2.  Fishing  and  public  access  is  permitted 
from  March  15  through  October  15  on 
designated  waterways  and  management 
units.  Only  bank  fishing  along  Highway  27  is 
permitted  year  round. 

3.  Fishing,  crabbing,  and  crayfishing  are 
permitted  from  one  hour  before  sunrise  to 
one  hour  after  sunset.  The  daily  crab  limit  is 
100  pounds  per  day  per  vehicle  or  boat.  The 
daily  crayfish  limit  is  100  pounds  per  day  per 
vehicle  or  boat. 

4.  Cast  netting  is  permitted  bom  one  hour 
before  sunrise  to  noon  only  during  the 
Louisiana  Inland  Water  Shrimp  Season.  The 
daily  limit  is  5  gallons  of  shrimp  per  day  per 
vehicle  or  boat.  Cast  nets  may  not  exceed  6 
feet  in  radius  length. 

5.  Boats  may  not  be  dragged  across  levees. 
Outboard  motors  may  be  operated  in 
designated  refuge  canals,  bayous,  and 
Management  Units  lA,  IB,  and  3.  Outboard 
motors  up  to  25  hp  are  permitted  in  refuge 
Management  Units  lA,  IB,  and  3.  The 
operation  of  any  type  of  boat  motor  or 
trolling  motor  in  the  refuge  marshes  is 
prohibited. 

6.  Permits  are  required  for  sport  jug  fishing 
and  fishing  guide  services. 

7.  All  public  access  to  the  East  Cove  Unit 
located  in  the  Cameron  Creole  Watershed 
Project  is  restricted  to  boat  access  only.  A  250 
foot  zone  around  Grand  Bayou  and  Lambert 
Bayou  water  control  structures  is  closed  to 
public  activity  except  that  boat  passage  is 
permitted  for  public  access  to  the  East  Cove 
Unit  when  the  Grand  Bayou  boat  bay  is  open 
as  posted  for  boat  passage.  Canal  banks  and 
control  structures  are  closed  to  all  public 
access  and  activities. 

Tensas  River  National  Wildlife  Refuge 

D.  Sport  Fishing.  Sport  fishing  is  permitted 
on  designated  areas  of  the  refuge  subject  to 
the  following  condition:  Permits  are  required. 

12.  Section  32.39    Marylandis 
amended  by  revising  paragraph  C.  of 
Eastern  Neck  National  Wildlife  Refuge 
to  read  as  follows: 

132.39    Maryland. 


Eastern  Neck  National  Wildlife  Refuge 

C.  Big  Game  Hunting.  Hunting  of  deer  is 
permitted  on  designated  areas  of  the  refuge 
subject  to  the  following  conditions: 

1.  Permits  are  required. 

2.  Only  archery,  shotgun,  and 
muzzleloader  hunting  is^permitted. 

3.  Loaded  weap>on8  are  not  p>ermitted  in 
parking  areas  or  on  blacktopped  roads. 

4.  Hunters  must  wear  in  a  conspicuous 
manner  on  head,  chest  and  back  a  minimum 
of  400  square  inches  of  solid-colored  hunter 
orange  clothing  or  material 

•        •        •        •        • 

13.  Section  32.40    Massachusetts  is 
amended  by  revising  paragraphs  A.  and 


C.  of  Parker  River  National  Wildlife 
Refuge  to  read  as  follows: 

S  32.40    MasMchusctt*. 

Parker  River  National  Wildlifie  Refuge 

A.  Hunting  of  Migratory  Game  Birds. 
Hunting  of  waterfowl  and  coots  is  permitted 
on  designated  areas  of  the  refuge  subject  to 
the  following  conditions: 

1.  Hunters  may  not  use  or  possess  more 
than  25  shells  per  day. 

2.  Hunters  using  Area  B  must  set  out  a 
minimum  of  six  waterfowl  decoys  and  hunt 
within  50  yards  of  these  decoys. 

•         •         •         •         • 

C.  Big  Game  Hunting.  Hunting  of  white- 
tailed  deer  is  permitted  during  planned 
refuge  hunts  subject  to  the  following 
conditions: 

1.  Hunters  must  be  in  compliance  with 
applicable  State  hunting  regulations  and  the 
reftige  permit. 

2.  Possession  of  a  valid  State  hunting 
license  and  a  refuge  hunting  permit  is 
required. 

14.  Section  32.41    Michigan  is 
amended  by  revising  paragraph  C.  and 
adding  text  to  paragraph  D.  of 
Shiawassee  National  Wildlife  Refuge  to 
read  as  follows: 

132.41    Michigan. 


Shiawassee  National  Wildlife  Refuge 

C.  Big  Game  Hunting.  Hunting  of  white- 
tailed  deer  is  permitted  on  designated  areas 
of  the  refuge  subject  to  the  following 
conditions: 

1.  Permits  may  be  required. 

2.  Hunters  must  wear  in  a  conspicuous 
manner  on  head,  chest  and  back  a  minimum 
of  400  square  Inches  of  solid  colored  hunter 
orange  clothing  or  material. 

D.  Sport  Fishing.  Fishing  is  permitted  on 
designated  areas  of  the  refuge  subject  to  the 
following  condition:  Fishing  is  only 
permitted  from  boats;  no  bank  fishing  is 
allowed. 

15.  Section  32.42    Minnesota  is 
amended  by  revising  paragraphs  A.I., 
B.,  and  C.  of  Minnesota  Valley  National 
Wildlife  Refuge;  by  revising  paragraphs 
B.,  C.3.,  and  D.  of  Rice  Lake  National 
Wildlife  Refuge;  and  by  removing 
paragraph  A. 3.,  revising  paragraphs 
D.l..  D.2.  and  adding  paragraph  D.4.  to 
Tamarac  National  Wildlife  Refuge  to 
read  as  follows: 

132.42    MInnMOta. 


B.  Upland  Game  Hunting.  Hunting  of 
pheasant,  grey  and  fox  squirrel,  cottontail 
rabbit,  and  tiirkey  is  permitted  on  designated 
areas  of  the  refuge  subject  to  the  following 
conditions:  permits  are  required. 

C.  Big  Game  Hunting.  Hunting  of  white- 
tailed  deer  is  permitted  on  designated  areas 
of  the  refuge  subject  to  the  following 
conditions: 

1.  Permits  may  be  required. 

2.  The  construction  or  use  of  permanent 
blinds  or  platforms  is  not  permitted. 

3.  All  portable  stands  must  be  removed 
from  the  refuge  at  the  end  of  each  day's  hunt. 


Rice  Lake  National  Wildlife  Refuge 


B.  Upland  Game  Hunting.  Hunting  of 
sharp-tailed  grouse,  ruffed  grouse,  spruce 
grouse,  grey  and  fox  squirrel,  cottontail  rabbit 
and  snowshoe  hare  is  permitted  on 
designated  areas  of  the  refuge. 

C.  Big  Game  Hunting.  •  •  • 

3.  Permits  are  required  for  firearms 
hunting. 

D.  Sport  Fishing.  Fishing  is  permitted  on 
designated  areas  of  the  reftige  subject  to  the 
following  conditions: 

1.  Fishing  from  non-motorized  boats  or 
boats  powered  by  electric  motors  is  permitted 
only  in  designated  areas. 

2.  Ice  fishing  is  permitted  on  Mandy  Lake 
when  ice  conditions  are  safe. 

3.  Ice  fishing  shelters  must  Ije  removed 
from  the  refuge  following  each  day's  fishing 
activity. 


Tamarac  National  Wildlife  Refuge 

*        •        •        *        * 

D.  Sport  Fishing.  •  •  • 

1.  Fishing  is  permitted  In  North  Tamarac 
Lake,  Waukx)se  Lake,  and  Two  Island  Lake, 
all  year  in  accordance  with  State  and/or 
White  Earth  Reservation  regulations. 

2.  Fishing  is  permitted  in  Blackbird  Lake 
and  Lost  Lake  from  the  first  day  of  the  State 
walleye  season  through  Labor  Day  under 
State  and/or  White  Earth  Reservation 
regulations. 

4.  Fishing  is  permitted  in  Pine  Lake  from 
December  1  until  March  31. 


16.  Section  32.43    Mississippiis 
amended  by  adding  text  to  paragraph  D. 
of  Panther  Swamp  National  Wildlife 
Refuge  to  read  as  follows: 

132.43    MIsaiaslppi. 


MinnasoU  Valley  National  Wildlife  Refuge 

A.  Hunting  of  Migratory  Game  Birds.  *  * 
1.  Permits  may  be  required  for  special 
hunts  and  in  selected  areas. 


Panther  Swamp  National  Wildlife  Refuge 

D.  Sport  Fishing.  Sport  fishing  and  frogging 
are  permitted  on  designated  areas  of  the 
refuge  subject  to  the  following  conditions: 

1.  Fishing  is  permitted  on  all  refuge  waters 
year-round  except  during  refuge  firearms 
deer  hunts. 

2.  Frogging  is  permitted  on  all  refuge 
waters  during  the  State  bullfrog  season. 
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3.  Trotlines  and  limb  lines  are  permitted 
on  Lake  George,  Landside  Ditch,  and  the 
Auxiliary  Channel  only. 

4.  Commercial  fishing  is  not  permitted. 
•        •        •        •        • 

17.  Section  32.44    Missouri  is 
amended  by  removing  paragraphs  C.l. 
and  C.3.,  redesignating  paragraphs  C.2. 
and  C.4.  as  paragraphs  C.l.  and  C.2., 
and  revising  paragraph  D.2.  of  Mingo 
National  Wildlife  Refuge  to  read  as 
follows: 


132.44    Missouri. 


-^^ 


Mingo  National  Wildlife  Refuge 

D.  Sport  Fishing.  •  *  * 

•         •         •         •         • 

2,  Only  non-motorized  boats  are  permitted 
in  the  designated  wilderness  area.  On  refuge 
waters  outside  the  wilderness  area,  hand 
powered  boats,  and  boats  with  electric 
trolling  motors  may  be  used. 

18.  Section  32.45  Montana  is 
amended  by  revising  paragraph  C.  of 
Charles  M.  Russell  National  Wildlife 
Refuge;  by  revising  paragraph  C.  of  Lee 
Metcalf  National  Wildlife  Refuge;  and 
by  removing  the  erroneous  alphabetical 
listing  of  Willow  Creek  National 
Wildlife  Refuge  to  read  as  follows: 

S  32.45    Montana. 


Pahruugat  National  Wildlifis  Refuge 

A.  Hunting  of  Migratory  Game  Birds.  •  •  • 

•         •         •         •         * 

2.  Hunting  of  waterfowl,  coots,  moorhens 
and  snipe  is  permitted  only  on  the  opening 
weekend  and  Tuesday,  Thursday,  and 
Saturday  throughout  the  remainder  of  the 
season. 

3.  Snipe  hunters  shall  possess  and  use, 
while  in  the  field,  only  nontoxic  shot. 

B.  Upland  Game  Hurting.  Hunting  of  quail 
and  rabbit  is  p>ermitted  on  designated  areas 
of  the  refuge  subject  to  iie  following 
condition:  Hunting  of  jackrabbit  is  permitted 
only  during  the  regular  State  season  for 
cottontail  rabbit. 


Ruby  Lake  National  W:JdIifiB  Refuge 

A.  Hunting  of  Migratory  Game  Birds. 
Hunting  of  geese,  ducks,  coots,  moorhens, 
and  snipe  is  permitted  on  designated  areas  of 
the  refuge  subject  to  the  following  condition: 
Snipe  hunters  shall  possess  and  use,  while  in 
the  field,  only  nontoxic  shot 
•         •         •         •         • 

20.  Section  32.50  ."^ew  Mexico  is 
r'-aiB^nded  by  revising  paragraphs  D.I.. 
D.2.,  D.3.  and  adding  new  paragraph 
D.4.  to  Maxwell  National  Wildlife 
Refuge  to  read  as  fol  ows: 

S  32.50    N«w  Mexico. 


Ash  Meadows  National  Wildli£B  Refuge 

A.  Hunting  of  Migratory  Game  Birds. 
Htmting  of  geese,  ducks,  coots,  moorhens, 
snipe  and  doves  is  permitted  on  designated 
areas  of  the  refuge  subject  to  the  following 
condition:  Snipe  hunters  shall  possess  and 
use,  while  in  the  field,  only  nontoxic  shot. 


Charles  M.  Russell  National  Wildlife  Refiige 

*  •         •         "^  ^« 

C.  Big  Game  Hu/itiijj^XHunting  of  big  game 
is  permitted  on  designatd^  areas  of  the 
refuge. 

•  •         •         4         • 

Lee  Metcalf  National  WildlifB  Refuge 

C.  Big  Game  Hunting.  Himting  of  whitp- 
tailed  and  mule  deer  is  permitted  on 
designated  areas  of  the  refuge. 

19.  Section  32.47  Nevada  is  amended 
by  revising  paragraph  A.  of  Ash 
Meadows  National  Wildlife  Refuge;  by 
revising  paragraph  A.2.  and  adding 
paragraph  A.3.,  and  adding  text  to 
paragraph  B.  of  Pahranagat  National 
Wildlife  Refuge;  and  by  revising 
paragraph  A.  of  Ruby  Lake  National 
Wildlife  Refuge  to  read  as  follows: 

132.47    Nevada. 


Maxwell  National  WUdli5B  Refuge 

D.  Sport  Fishing.  •  •  ••  \   ' 

1.  Fishing  is  permitted  lit)m  noon  March  1 
through  October  31. 

2.  Fishing  is  permitted  only  in  Lakes  13 
and  14. 

3.  Boats  are  permitted  en  Lakes  13  and  14 
only  during  the  fishing  season. 

4.  Fishing  is  not  pemined  within  150  feet 
of  headgates. 

•        •        *        •        •  , 

2 1 .  Section  32.51  Nev  York  is 
amended  by  revising  paragraphs  A.,  B. 
and  C.  of  Montezuma  National  Wildlife 
Refuge  to  read  as  follows: 

S  32.51    New  York. 


Montezuma  National  WildlifiB  Refuge 

A.  Hunting  of  Migratory  Ganw  Birds. 
Hunting  of  waterfowl  v  permitted  on 
designated  areas  of  the  refuge  subject  to  the 
following  conditions: 

1.  Permits/reservations  are  required. 

2.  Hunting  is  permittid  only  on  Tuesdays, 
Thursdays  and  Saturdays  during  established 
refuge  seasons  set  with  n  the  New  York  State 
western  zone  seasons. 

3.  Each  hunter  shall  not  have  more  than  15 
steel  shot  shells  in  his/  ler  possession. 

4.  Only  motorless  bo'.ts  are  permitted  on 
the  refuge  hunting  area 

5.  Completion  of  the  New  York  State 
Waterfowl  Identification  Course  is  required. 

6.  Hunting  ends  each  day  at  12  noon  local 
time.  All  hunters  must  check  out  at  the  Route 
89  Check  Station  by  1  f  .m  local  time. 


B.  Upland  Came  Hunting.  [Reserved] 
C  Big  Game  Hunting.  Hunting  of  deer  is 
permitted  on  designated  areas  of  the  refuge 
subject  to  the  following  conditions; 

1.  All  hunters  must  possess  and  return  at 
day's  end  a  valid  daily  hunt  permit  card. 

2.  Hunting  of  deer  is  permitted  on 
designated  portions  of  the  refuge  by  archery, 
shotgun,  or  muzzleloader  only  during 
established  refuge  seasons  set  within  the 
general  State  deer  season. 

3.  Hunters  are  permitted  on  the  refuge  one 
hour  before  legal  sunrise  and  one  hour  after 
legal  sunset. 

4.  Only  portable  tree  stands  may  be  used 
and  must  be  removed  from  the  refuge  each 
day. 

5.  All  firearms  must  be  unloaded  before 
legal  sunrise  and  after  legal  sunset. 

6.  All  bows  must  be  disassembled,  locked, 
or  cased  before  legal  sunrise  and  after  legal 
sunset. 

7.  Hunters  during  the  refuge  firearms 
season,  must  wear  in  a  conspicuous  manner 
on  head,  chest  and  t>ack  a  minimum  of  400 
square  inches  of  solid-colored  hunter  orange 
clothing  or  material. 

•         •         •         •         * 

22.  Section  32.52    North  Carolina  is 
amended  by  revising  paragraphs  D.2, 
D.4  and  D.5  of  Mattamuskeet  National 
Wildlife  Refuge;  and  by  revising 
paragraphs  A.2.  and  B.3,  adding 
paragraphs  B.5.  and  B.6.  and  revising 
paragraph  C.3.  of  Pocosin  Lakes 
National  Wildlife  Refuge  to  read  as 
follows: 

§32.52    North  Carolina. 


Mattamuskeet  National  Wildlife  Refuge 

•         •         •         •         • 

D.  Sport  Fishing.  *  •  • 


2.  Bank  fishing  and  crabbing  are  permitted 
year-round  along  the  Highway  94  Causeway 
and  in  the  immediate  vicinity  of  the  Lake 
Landing  water  control  structure,  the  Rose  Bay 
water  control  structure,  and  the  Outfall  Canal 
water  control  structure.  Other  areas  open  to 
this  activity  are  the  Central  Canal  and  East 
and  West  Main  Canal  as  signed.  Bank  fishing 
and  crabbing  is  permitted  from  one  half  hour 
before  sunrise  to  one-half  hour  after  sunset 
except  that  the  Highway  94  Causeway  is 
open  to  fishing  and  crabbing  24  hours  per 
day. 

4.  All  fish  lines  and  crabbing  equipment 
must  be  attended.  Crabbing  equipment  is   / 
restricted  to  five  handlines  and/or  hand- 
activated  traps  per  person.  The  catch/ 
possession  Iknit  is  12  blue  crabs  per  day  per 
person. 

5.  Airboats,  sailboats,  wind  surfers,  and  jet 
skis  are  not  permitted. 


Pocosin  Lakes  National  WildlifiB  Refuge 

A.  Hunting  of  Migratory  Game  Birds.  * 


/ 
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2.  Firranns  must  be  unloaded  and  encased 
while  being  transported  by  a  vehicle  or  boat 
under  power. 
■         •         •         *         * 

B.  Upland  Game  Hunting.  •  •  • 


3.  FLreamu  must  be  unloaded  and  encased 
while  being  transported  by  a  vehicle  or  boat 
under  power.     \ 

5.  Hunters  m^  n^eai  500  square  inches  of 
florescent  oraQge-m&terial  above  the  waist, 
visible  from  all  directions. 

6.  Possession  of  buckshot  or  slugs  while 
hunting  with  dogs  is  prohibited. 

C.  Big  Game  Hunting  •  •  • 
•         •         •         •         • 

3.  Firearms  must  be  unloaded  and  encased 
while  being  transporte<5^y  a  vehicle  or  boat 
under  power.  t" — ^ 

23.  Section  32.55     Oklahoma  is 
amended  by  adding  new  paragraphs 
D.6.  and  D.7.  to  Ti^omingo  National 
Wildlife  Refuge;  by  revising  paragraphs 
D.l.  D.2,  D.3.  and  adding  new  paragraph 
D.4.  to  Wichita  Mountains  National 
Wildlife  Refuge  to  read  as  follows: 

§32.55    Oktahoma. 


Wildlife  Refuge;  by  revising  paragraph 
A. 2,  of  Klamath  Fonwt  National  Wildlife 
Refuge;  by  revising  paragraph  A.  of 
Lewis  and  Qark  National  Wildlife 
Refuge,  by  revising  paragraphs  A.4.  and 
B.  of  Lovrer  Klamath  National  Wildlife 
Refuge;  by  revising  paragraph  A.  and  by 
adding  new  paragraph  B.3.  to  Malheur 
National  Wildlife  Refuge;  by  revising 
paragraph  A. 4.  and  adding  new 
pSittgraphs  A.8.  and  A.7..  revising 
paragraph  B.4.  and  adding  new 
paragraph  B.5.,  and  by  revising 
paragraph  D.  of  McKay  Creek  National 
Wildlife  Refuge;  by  revising  paragraphs 
A.6.  and  B.2.,  and  adding  new 
paragraph  B.5.  and  by  revising 
paragraphs  D.3.  and  D.4.  of  Umatilla 
National  Wildlife  Refuge;  by  revising 
paragraph  A.2.  of  Upper  Klamath 
National  Wildlife  Refuge;  and  by 
revising  paragraph  A.  of  William  L. 
Finley  National  Wildlife  Refuge  to  read 
as  follows: 

§32.56    Oregon. 


Tishomingo  National  Wildlife  Refuge 

D  Sport  Fishing.  *  *  • 

6.  Noodling  within  500  feet  of  a  boat 
launch  area  is  not  permitted. 

7.  Taking  any  type  of  bait  from  refuge  lands 
or  waters  is  not  permitted. 

•    <^         .         . 

Wichita  Mountains  Natiimal  Wildlife  Refuge 

•         •         •         •         • 

D.  Sport  Fishing  •   *   * 

1.  Fish  may  be  taken  only  with  pole  and 
line  or  rod  and  reel. 

2.  Taking  any  type  of  bait  from  refuge  lands 
or  waters  is  not  permitted. 

3.  Taking  of  frogs  and  turtles  is  not 
permitted. 

4.  Lake  Elmer  Thomas  is  closed  to  all 
fishing  pending  further  notice. 

24.  Section  32.56     Oregon  is 
amended  by  revising  paragraph  A.  of 
Ankery  National  Wildhfe  Refuge;  by 
revising  paragraph  A.  of  Bondon  Marsh 
National  Wildlife  Refuge;  by  revising 
paragraph  A.  of  Baskett  Slough  National 
Wildlife  Refuge;  by  revising  paragraph 
A.  of  Bear  Valley  National  Wildlife 
Refuge;  by  revising  paragraph  A.5.  and 
adding  new  paragraphs  A.6.  and  A.7,  by 
revising  paragraph  B.3.  and  adding  new 
paragraphs  B.4.  and  B.5.,  by  revising 
paragraph  D.2  and  adding  new 
paragraphs  D.4.  and  D.5.  to  Cold  Springs 
National  Wildlife  Refuge;  by  revising 
paragraphs  A.2.  and  B.  of  Deer  Flat 
National  Wildlite  Refuge;  by  revising 
paragraph  B.  of  Hart  Mountain  National 


Ankeny  National  Wildlife  ReAige 

A.  Hunting  of  Migratory  Game  Birds. 
Hunting  of  doves  and  pigeons  is  permitted  on 
designated  areas  of  the  refuge  subject  to  the 
following  condition:  Dove  and  pigeon 
hunters  must  check  in  and  out  of  the  refuge 
by  use  of  self-service  permits. 


Bandon  Marsh  National  Wildlifis  Refuge 

A.  Hunting  of  Migratory  Game  Birds. 

Hunting  of  geese,  ducks,  coots,  snipe,  doves 
and  pigeons  is  permitted  on  designated  areas 
of  the  refuge  subject  to  the  followmg 
condition:  Snipe  hunters  must  possess  and 
use,  while  in  the  field,  only  nontoxic  shot 

Baskett  Slough  National  Wildlifis  Refuge 

A.  Hunting  of  Migratory  Game  Birds 
[Reserved] 


Bear  Valley  National  WUdllfe  Refiige 

A.  Hunting  of  Migratory  Game  Birds. 
[Reserved] 
•         •         •         •         • 

Cold  Springs  National  Wildlife  Refuge 

A.  Hunting  of  Migratory  Game 
Birds.  •  •  • 


4.  Upland  game  bird  hunters  shall  possess 
and  use,  while  in  the  field,  only  nontoxic 
shot. 

5.  The  refuge  is  open  from  5  a.m.  to  V/z 
hours  after  sunset,  October  1  through  January 
31. 


5.  The  refuge  is  open  from  5  a.m.  to  I'/i 
hours  after  sunset,  October  1  through  January 
31. 

6.  Snipe  himters  shall  possess  and  use, 
while  in  the  field,  only  nontoxic  shot 

7.  Hunters  may  not  possess  or  use  more 
than  20  shells  per  day. 

B.  Upland  Game  Hunting.  •  •  • 

3.  Hunting  is  pennittad  only  by  shotgun 
and  bow  and  fluflu  arrow. 


D.  Sport  Fishing  •  •  • 

•  •         •         •         • 

2.  Bank  fishing  only  is  permitted  from 
October  1  through  the  last  day  of  February 
from  the  west  inlet  canal  across  the  face  of 
the  dam. 

•  •         •         •         • 

4.  The  refuge  is  open  from  5  a.m.  to  1V4 
hours  after  simset. 

5.  Only  fishing  with  rod  and  reel  or  pole 
and  line  is  permitted. 

Deer  Flat  National  Wildlife  Refuge 

A.  Hunting  of  Migratory  Came 
Birds.  •  •   • 

•  •         •         •         • 

2.  Snipe  hunters  shall  possess  and  use, 
while  in  the  field,  only  nontoxic  shot. 

B.  Upland  Game  Hunting.  Hunting  of 
upland  game  is  permitted  on  the  Snake  River 
Sector  subject  to  the  followring  conditions: 

1.  Hunting  is  not  permitted  from  February 
1  through  May  31. 

2.  Pheasant,  quail,  and  partridge  hunters 
shall  possess  and  use,  while  in  the  field,  only 
nontoxic  shot. 


Hart  Mountain  National  Wildlife  Refuge 

•         •         •         •         • 

B.  Upland  Game  Hunting  Hunting  of 
partridge  is  permitted  on  designated  areas  of 
the  refuge. 


Klamath  Forest  National  Wildlife  Refuge 

A.  Hunting  of  Migratory  Game 
Birds.  *   *  * 


2.  Snipe  hunters  shall  possess  and  use, 
while  in  the  field,  only  nontoxic  shot. 


Lewis  and  Clark  National  Wildlife  Refuge 

A.  Hunting  of  Migratory  Game  Birds. 
Hunting  of  geese,  ducks,  coots  and  snipe  is 
permitted  on  designated  areas  of  the  refuge 
subject  to  the  following  condition;  Snipe 
hunters  shall  possess  and  use,  while  in  the 
field,  only  nontoxic  shot 
•         •         •         •         • 

Lower  Klamath  National  Wildlife  Refttgc 

A.  Hunting  of  Migratory  Game 
Birds.  *   •   • 


4.  Snipe  hunters  shall  possess  and  use. 
while  in  the  field,  only  nontoxic  shot. 

B.  Upland  Game  Hunting.  Hunting  of 
pheasant  is  permitted  on  designated  areas  of 
the  refuge  subject  to  the  following 
conditions: 

1.  Only  unloaded  firearms  may  be  taken 
through  posted  retrieving  aones  when 
traveling  to  and  from  hunting  areas. 
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2.  Hunters  shall  possess  and  use,  while  in 
the  field,  only  nontoxic  shot. 


Malheur  National  Wildlife  Refiige 

A.  Hunting  of  Migratory  Came  Birds. 
Hunting  of  doves,  geese,  ducks,  coots, 
common  snipe  and  pigeons  is  permitted  on 
designated  areas  of  the  refuge  subject  to  the 
following  conditions: 

1.  Motorized  boats  axe  not  permitted.  ^ 

2.  Snipe  hunters  shall  possess  and  use, 
while  in  the  field,  only  nontoxic  shot. 

B.  Upland  Game  Hunting.  •  •  * 
•         •         •         •         * 

3.  Pheasant,  quail  and  partridge  hunters 
shall  possess  and  use,  while  in  the  field.^nly 
nontoxic  shot. 


McKay  Creek  National  Wildlifie  Refuge 

A.  Hunting  of  Migratory  Game 
Birds.  •  •  * 


4.  The  use  of  boats  or  floating  devices  is 
not  permitted. 

•  •         *         •         • 

6.  Hunters  may  not  possess  or  use  more 
than  20  shells  per  day. 

7.  Snipe  hunters  shall  possess  and  use, 
while  in  the  field,  only  nontoxic  shot. 

B.  Upland  Game  Hunting.  *  *  * 

•  •         •         •         • 

4.  Hunting  is  permitted  only  by  shotgun 
and  bow  and  flu-flu  arrow. 

5.  Upland  game  bird  hunters  shall  possess 
and  use,  while  in  the  field,  only  nontoxic 
shot. 

•  •         •         •         • 

D.  Sport  Fishing.  Fishing  is  permitted  on 
designated  areaaof  the  refuge  subject  to  the 
following  conditions; 

1.  Fishing  isj^fermitted  from  5  a.m.  to  10 
p.m.,  March  1  through  September  30. 

2.  Only  the  use  of  pole  and  line  or  rod  and 
reel  is  permitted. 


Umatilla  National  Wildlife  Refuge 

A.  Hunting  of  Migratory  Game 
Birds.  *  •  • 

•  •         •         *         • 

6.  Snif>e  hunters  shall  possess  and  use, 
while  in  the  field,  only  nontoxic  shot. 

•  •        •        •        • 

B.  Upland  Game  Hunting.  *  *  • 

•  •        •         •         • 

2.  In  the  McCormack  Unit,  hunting  is 
permitted  only  on  Wednesdays,  Saturdays. 
Sundays,  Thanksgiving  Day,  and  New  Years 
Day. 

•  *         •         •         • 

5.  Upland  game  bird  hunters  shall  possess 
and  use,  while  in  the  field,  only  nontoxic 
shot. 

•  •        •        •        • 

D.  Sport  Fishing.  •  *  • 

•  •        •      _^  •        • 

3.  Fishing  is  permitted  on  refuge 
impoundments  and  ponds  only  from  S  a.m. 
to  10  p.m. 


4.  Only  the  use  of  pole  and  line  or  rod  and 
reel  is  permitted. 

Upper  laamath  National  Wildlife  Refuge 

A.  Hunting  of  Migratory  Game  Birds.  *  *  * 

•         •         •         •         • 

2.  Snii>e  hunters  shall  possess  and  use, 
while  in  the  field,  only  nontoxic  shot. 


WiUiam  L.  Finley  National  WUdlife  Refiige 

A.  Hunting  of  Migratory  Game  Birds. 
Hunting  of  doves  and  pigeons  is  permitted  on 
designated  areas  of  the  refuge  subject  to  the 
following  condition:  Dove  and  pigeon 
hunters  must  check  in  and  out  of  the  refuge 
by  use  of  self-service  permits. 

•  •         •         *         •  , 

25.  Section  32.57    Pennsylvania  is 
amended  by  re\ising  the  introductory 
text  in  paragraph  E.  for  Erie  National 
Wildlife  Refuge  to  read  es  follows: 

§32.57    Penntylvaria. 

•  •         •         •         • 

Erie  National  Wildlife  Refiige 

•  •         •         •         • 

B.  Upland  Game  Hunting.  Hunting  of 
grouse,  quail,  squirrel,  rabbit,  woodchuck, 
raccoon,  skunk,  fox  end  opossum  is 
permitted  on  designated  areas  of  the  refuge 
subject  to  the  following  conditions: 

•  •         •         •         • 

26.  Section  32.60  South  Carolina  is 
amended  by  revising  paragraph  D.2.  of 
Santee  National  W:ldlife  Refjge  to  read 
as  follows: 

S  32.60    South  Carolna. 

•  •        •        •        • 

Santee  National  Wildlife  Refug« 

•  *         •         •         • 

D.  Sport  Fishing.  *  *  * 

2.  Fishing  is  permitted  in  Cantey  Bay, 
Black  Bottom,  Savannah  Branch  and  refuge 
ponds  and  impoundments  from  March  1 
through  October  10. 

•  •         •         *         • 

27.  Section  32.62    Tennessee  is 
amended  by  re\'ising  paragraphs  A.,  B., 
and  D.  of  Chickasaw  National  Wildlife 
Refuge;  by  revising  paragraphs  B..  C. 
and  D.  of  Cross  Creeks  National  WildUfe 
Refuge:  by  adding  paragraph  D.3.  to 
Lake  Isom  National  Wildlife  Refuge;  and 
by  revising  paragraphs  A..  B.>^d  D.  of 
Lower  Hatchie  National  WildlihKRefuge 
to  read  as  follows:  \. 

S  32.62    TennetM*. 

•  •        •        •        • 

Chickasaw  Natianal  Wildlife  Refuge 

A.  Hunting  of  Migratory  Game  Birds. 
Hunting  of  ducks,  geese  and  coots  is 
permitted  on  designated  areas  of  the  refuge 
subject  to  the  following  condition:  Permits 
are  required. 

B.  Upland  Game  Hunting.  Hunting  of 
squirrel,  rabbit,  quail,  raccoon  and  opossum 
is  permitted  on  designated  areas  of  the  refuge 


subject  to  the  following  condition:  Permits 
are  required. 

•  •         •         •         • 

D.  Sport  Fishing.  Fishing  is  permitted  on 
designated  area^of  the  refuge  subject  to  the 
following  conditions: 

1.  Fishing  is  permitted  with  pole  and  line 
or  rod  and  reel  only. 

2.  The  waterfowl  sanctuary  area  is  closed 
to  fishing  from  November  15  through  March 
15. 

Cross  Creeks  National  Wildlife  Refuge 

•  •         *         *         • 

B.  Upland  Game  Hunting.  Hunting  of 
squirrel  is  p»ermitted  on  designated  areas  of 
the  refuge  subject  to  the  following  condition: 
Permits  are  required. 

C.  Big  Game  Hunting.  Hunting  of  white- 
tailed  deer  is  permitted  on  designated  areas 
of  the  refuge  subject  to  the  foUowmg 
condition:  Permits  are  required. 

D.  Sport  Fishing.  Fishing  is  permitted  on 
designated  areas  of  the  refuge  subject  to  the 
following  conditions: 

1.  Fishing  is  permitted  in  refuge  pK}ols  and 
reservoirs  from  March  15  through  October  31. 

2.  Bow  and  arrows,  trotlines,  limblines, 
jugs,  and  slat  baskets  are  not  permitted  in 
refuge  pools  and  reservoirs. 

3.  Taking  of  frogs  is  not  permitted. 

4.  The  length  limit  for  largemouth  bass 
taken  from  Elk  and  South  Cross  Creeks 
reservoirs  is  less  than  12  inches  and  more 
than  15  inches.  Largemouth  bass  from  12 
inches  to  15  inches  must  be  immediately 
released  unharmed.  Possession  of  largemouth 
bass  between  12  and  15  inches  is  prohibited. 


Lake  Isom  National  Wildlife  Refuge 

***** 

D.  Sport  Fishing.  •  *  •  / 


•         •         • 


3.  Fishing  with  bow  and  arrow  is  not 
permitted. 

Lower  Hatchee  National  Wildlifie  Refuge 

A.  Hunting  of  Migratory  Game  Birds. 
Hunting  of  migratory  game  birds  is  permitted 
on  designated  areas  of  the  refuge  subject  to 
the  following  condition:  Permits  are  required. 

B.  Upland  Game  Hunting  Hunting  of 
squirrel,  rabbit,  quail,  raccoon  and  opossum 
is  permitted  on  designated  areas  of  the  refuge 
subject  to  the  following  condition:  Permits 
are  required. 

*         *         •         *         • 

D.  Sport  Fishing.  Fishing  is  permitted  on 
designated  areas  of  the  refuge  subject  to  the 
following  conditions: 

1.  Fishing  is  permitted  with  pole  and  line 
or  rod  and  reel  only. 

2.  The  waterfowl  sanctuary  area  and  the 
Sunk  Lake  Natural  Area  are  closed  to  fishing 
from  November  15  through  March  15. 

«         •         •         *         * 

28.  Section  32.63     Texas  is  amended 
by  revising  paragraph  D.  of  Aransas 
National  Wildlife  Refuge;  and  by 
revising  the  introductory  text  of 
paragraph  D.  of  Laguna  Atascosa 
National  Wildlife  Refuge  to  read  as 
follows: 
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f32.S3   Ti 


A  Hunting  of  Migratory  Game  Birds. 


AruiMS  National  Wildlifa  Rsfiig*. 

•         •         •         •         • 


A.  Hunting  of  Minatory  Game 
Birds.  •  •  • 


3.  Soipfl  htrnten  shall  possess  and  use, 
while  in  the  field,  only  nontoxic  (hot 
B.  Upland  Game  Hunting.*  *  * 


3.  Upland  game  bird  hunters  shall  possess 
and  use.  while  in  the  field,  only  nontoxic 
shot. 


2.  Hunting  is  permitted  only  on 
Wednesdays.  Saturdays,  Sundays, 
Thanksgiving  E>ay,  Christmas  Day  and  New 
Year's  Day. 

3.  Hunters  shall  possess  and  use,  while  in 
the  field,  only  nontoxic  shot. 


Toppeniah  National  Wildlife  Bafiige 

A.  Hunting  of  Migratory  Game 
Birds.  •  •  • 

•         •         •         •         • 

3.  Snipe  huntvs  shall  possess  and  uac, 
while  in  the  field,  only  nontoxic  shot. 

B.  Upland  Game  Hunting.  •  •  • 


132.67    Washington. 


Columbia  National  WildliA  Eeftiy 


3.  Upland  game  bird  hunters  shall  possess 
and  use.  while  in  the  field,  only  nontoxic 
shot 


D  Sport  Fishing.  Fishing  accees  is 
permitted  on  designated  areas  of  the  refuge 
subject  to  the  following  conditions: 

1.  Fishing  is  permitted  from  April  15 
through  October  15.  Refuge  access  is  from  ,         ,         •         •         ■ 
sunrise  to  sunset.  Fishermen  must  be  off  the 

refuge  by  rjnset  Conboy  Laka  NaUonal  Wildlife  Rafuge 

2.  Boat  launching  from  refuge  lands  is  not  ,.^.     .       r-        n_j 
permitted  A.  Huntirtg  of  Minatory  Game  Bvds. 

3.  Access  by  foot  to  bays  is  permitted  only  Hunting  of  doves,  geese,  and  common  snipe 
at  designated  entry  points.  i«  pennitted  on  designated  areas  of  the  refuge 

4.  All  fishermen  must  register  at  the  visitor  subject  to  the  followmg  rondifcon:  Smpe 
center  A  permit  is  required  for  access  to  hunters  shall  possess  and  use.  while  in  the 
desijiiiated  fishing  areas  ofSt.  Charles  Bay.  field,  only  ncmtoxic  shot. 

.         •         .         •         •  fi-  Upland  Game  Hunting.  IReservedl 

•         •         *         •         • 

Laeuna  Atascosa  National  Wildlife  Refuge  ,       ,      » 

,         ,         ,         ,         ,  Julia  Butler  HaiHcn  Refu^  lor  the 

r.^.      o     ^  a  u'l  J  Columbian  White-tailed  Deer 

D.  Sporr  fishi/ig.  Sport  fishing  and  ^        d_j 

crabbing  are  permitted  only  In  that  portion  of        ^  Hunting  of  Migratory  Came  Birds. 

the  reftige  designated  as  the  Adolph  Thomae,  Hunting  of  geese,  ducks,  coots  and  common 

Jr.,  County  Park  and  subject  to  the  following  snipe  is  permitted  oirdesignated  areas  of  the 

conditions:  refuge  subject  to  the  following  condition: 

,         ,         ,         ,         ,  Snipe tiunters  shall  possess  and  use,  while  in 

„„  _  _^.       ..--^     T7.  u  •  J  J         the  field,  only  nontoxic  shot 

29.  Section  32.64     Wan  is  amended        ,        ,        «        •        • 

by  revising  paragraph  A.  of  Ouray 

NaUonal  Wildlife  Refuge  to  read  as  McNary  Natiraud  Wildli£i  Reiiiga 

follows:  A.  Hunting  of  Migratory  Game  Birds.*  *  * 

S32.S4    Utah.  .         «         .         «         • 

,         ,         ,         «         ,  4.  Snipe  hunters  shall  possess  and  use, 

while  in  the  field,  only  nontoxic  shot. 

Ouray  National  Wildlife  Rsfuga  •         •         •         •         • 

A.  Hunting  cf  Migratory  Game  Birds.  8.  On  youth  Hunt  Day,  only  youth  aged  10- 

Hunting  of  ducks,  geese  and  coots  is  17  and  an  adult  18  or  over  accompanying  a 

permitted  on  designated  areas  of  the  refuge.  youth  may  hunt. 

•         •         •         *         •  B.  Upland  Game  Hunting.  Hunting  of 

30.  Section  32.67     Washingtonis  pheasant  is  permitted  on  the  McNary 

J  J.  „^„»,  a  1  or,^     D  vision  of  the  refuge  subject  to  the  following 

amended  by  revising  paragraph  A. 3.  and    j.ojnjitJoQs.  *        ' 

adding  new  paragraph  B.3.  to  Columbia      ^        ^     ^        ,        ^ 

National  Wildlife  Refuge;  by  revising 

paragraphs  A.  and  B.  of  Conboy  Lake 

National  Wildlife  Refuge;  by  revising 

the  refti-:g  heading  and  paragraph  A.  of 

Julia  Sutler  Hansen  Refuge  for  the 

Columbian  White-tailed  Deer;  by 

re\'ising  paragraphs  A.4.,  A.8., 

introductory  text  of  paragraph  B.,  B.2.. 

and  by  adding  new  paragraph  B.3.  to 

McNary  National  Wildlife  Refuge:  by 

adding  new  paragraphs  A.3.  and  B.3.  to 

Toppenish  National  Wildlife  Refuge;  by 

revising  paragraph  A. 5.  and  adding  a 

new  paragraph  B.4.  to  Umatilla  National 

Wildlife  Refuge;  and  by  removing 

paragraph  A.5.  from  WiUapa  National 

Wildlife  Refuge  to  read  as  follows: 


5.  Snipe  hunters  shall  possess  and  use, 
while  in  the  field,  only  nontoxic  shot. 

B.  Upland  Game  Hunting.  *  •  • 

•         •         •         •         • 

4.  Upland  game  bird  hunters  shall  possess 
and  use,  while  in  the  field,  only  nontoxic 
shot. 


31.  Section  32.69  Wisconsin  is  amended  by 
revising  paragraphs  C.I.,  C.3.  and  D.3.  of 
Necedah  National  Wildlife  Refuge;  and  by 
revising  jiaragrsphs  B.,  C  and  D.2.  of 
Trempealeau  National  Wildlife  Refuge  to 
read  as  follows: 

§32.69    Wisconsin. 


Necedah  National  Wildlife  Refuge 

C.  Big  Game  Hunting.  *  •  • 
1 .  The  possession  of  a  loaded  rifle  or 
shotgun  within  50  feet  of  the  centerline  of  all 
paved  or  graveled  roads  and  designated 
trails,  or  discharging  these  weapoiu  from 
across,  down,  or  alongside  these  roads  and 
trails  within  the  refuge  are  prohibited 


if  all/ 

•    \ 
id        t 


UnutilU  NatioiMl  WUdltft  Rafoga 


3  Portable  tree  stands  must  be  removed 
from  the  tree  at  the  close  of  shooting  hours 
each  day.  All  blinds,  stands,  platforms  and 
ladders  must  be  removed  from  the  refuge  at 
the  end  of  the  hunting  season. 

D  Sport  Fishing.  *  *  * 

•         •         •         •         • 

3.  Non-motorized  boats  are  permitted  In 
Sprague-Goose  Pools  only  when  these  pools 
are  open  to  fishing.  Motorized  tioats  are 
permitted  in  Suk  Cemey  PooL 

Trempealeau  National  Wildlife  Refuge 

B.  Upland  Game  Hunting.  Hunting  of  ring- 
necked  pheasant,  ruffed  grouse,  grey  and  fox 
squirrels  and  cottontail  rabbits  is  permitted 
on  designated  areas  of  the  refuge  subject  to 
the  following  condition:  Permits  are  required. 

C.  Big  Game  Hunting.  Hunting  of  white- 
tailed  deer  is  permitted  on  designated  areas 
of  the  refuge  subject  to  the  following 
condition:  Permits  are  required. 

D.  Sport  Fishing.  *  *  • 

2.  Ice  fishing  shelters  must  be  removed 
from  the  refuge  following  each  day's  fishing 
activity. 

Dated:  August  10, 1993. 
Richanl  N.  Smith. 
Acting  Director. 

[FR  Doc.  93-22634  Filed  9-21-93;  8:45  am] 
MUJNO  COOe  4310-SS-P 


Wednesday 
September  22,  1993 


Part  IV 


Department  of 
Education 

Prog.'am  for  Children  Witfi  Severe 
Disabilities;  Inviting  Application  for  New 
Awards  for  Fiscal  Year  (FY)  1994;  Notice 
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DEPARTMENT  OF  EDUCATION 

Pfx>gram  for  Children  With  Severe 
Disabilities 

agency:  Department  of  Education. 
ACTION:  Notice  of  final  funding  priorities 
for  fiscal  years  1994  and  1995. 

SUMMARY:  The  Secretary  announces 
priorities  for  fiscal  years  1994  and  1995 
under  the  Program  for  Children  with 
Severe  Disabihties.  The  Secretary  takes 
this  action  to  focus  Federal  financial 
assistance  on  an  identified  national 
need  for  the  development  and 
implementation  of  effective  practices  to 
enhance  services  to  infants,  toddlers, 
children,  and  youth  with  severe 
disabihties,  including  deaf-bUndness. 
These  priorities  are  designed  to  build 
the  capacity  of  individuals  and  agencies 
to  effect  change  with  this  population  of 
children  and  their  families. 

EFFECTIVE  DATE:  These  priorities  take 
effect  either  45  days  after  publication  in 
the  Federal  Register  or  later  if  the 
Congress  takes  certain  adjournments.  If 
you  want  to  know  the  effective  date  of 
these  priorities,  call  or  write  the 
Department  of  Education  contact 
person. 

FOR  FURTHER  INFORMATION  CONTACT: 
Dawn  Hunter,  U.S.  Department  of 
Education,  400  Maryland  Avenue,  SW.. 
room  4620,  Switzer  Building, 
Washington.  DC  20202-2644. 
Telephone:  (202)  205-5809.  Individuals 
who  use  a  telecommunications  device 
for  the  deaf  (TDD)  may  call  the  TDD 
number  at  (202)  205-6169. 
SUPPt^MENTARY  INFORMATION:  This 
notice  contains  five  funding  priorities 
intended  to  advance  the  purpose  of  the 
Program  for  Children  With  Severe 
Disabihties.  The  purpose  of  the  program 
is  to  provide  Federal  financial 
assistance  for  demonstration  or 
development.vesearch,  training,  and 
dissemination  activities  for  children 
with  severe  disabilities,  including  deaf- 
blindness.  These  priorities  support 
projects  for  system  change,  outreach, 
training,  research,  and  a  research 
implementation  institute. 

Through  the  provision  of  improved 
services  and  better  trained  service 
providers,  these  priorities  support 
National  Education  Goals  1  and  5  by 
assisting  infants,  toddlers,  children,  and 
youth  with  severe  disabilities  to  begin 
school  ready  to  learn,  and  when  they 
become  adults,  to  compete  in  a  global 
economy. 

On  June  23, 1993  the  Secretary 
pubhshed  a  notice  of  proposed 
priorities  in  the  Federal  Register  (58  FR 
34188). 


Nots:  This  notice  of  final  priorities  does 
not  solicit  applications.  A  notice  Inviting 
applications  under  this  program  is  published 
in  a  separate  notice  in  this  Issue  of  the 
Federal  Register. 

Analjrsis  of  Comments  and  Changes 

In  response  to  the  Secretary's 
invitation  in  the  notice  of  proposed 
priorities,  three  parties  submitted 
comments.  An  analysis  of  the  comments 
and  of  changes  in  the  priorities  since 
publication  of  the  notice  of  proposed 
priorities  follows.  Technical  and  other 
minor  changes — and  suggested  changes 
the  Secretary  is  not  legally  authorized  to 
make  imder  applicable  statutory 
authority — are  not  addressed. 

Geneml 

Comment:  While  two  commenters 
stated  that  the  proposed  priorities  were 
commendable  because  the  priorities  are 
responsive  to  the  needs  of  the  field  in 
regard  to  inclusive  education,  another 
commenter  contended  that  by 
emphasizing  serving  children  in 
inclusive  settings  without 
acknowledging  the  importance  of 
maintaining  a  full  continuum  of  services 
and  placement  settings  for  children  with 
disabilities,  the  proposed  priorities 
failed  to  recognize  the  importance  of 
educational  placement. 

Discussion:  The  Secretary  believes 
that  because  effective  strategies  related 
to  inclusive  education  are  still 
emerging,  it  is  important  to  focus 
discretionary  resources  in  the  areas 
described  in  the  priorities  at  this  time. 
This  is  not  intended  to  affect  the 
requirements  of  the  Part  B  of  the 
Individuals  with  Disabilities  Education 
Act  regarding  the  continuum  of  services. 

Changes:  None. 

Comment:  One  commenter  questioned 
whether  the  term  "general  education 
classroom"  is  the  most  descriptive 
terminology  for  inclusive  schooling.  The 
commenter  stated  that  it  would  be 
helpful  if  the  priorities  clarified  the 
meaning  of  the  term  "general  education 
classroom"  to  ensure  that  all  students, 
including  students  with  disabilities, 
have  equal  access  to  schools  with 
sufficient  support  to  meet  their 
individual  needs. 

Discussion:  The  Secretary  believes 
that  the  term  "general  education 
classroom,"  as  used  in  these  priorities, 
is  consistent  with  the  goal  of  inclusion. 
The  Secretary  also  notes  that  Part  B  of 
IDEA  reouires  that  a  child  be  educated 
in  the  school  the  child  would  attend  if 
not  disabled,  unless  the  child's 
individualized  education  program 
requires  some  other  arrangement. 

Changes:  None. 


Proposed  Absolute  Priority  2 — Model 
Inservice  Training  Projects  To  Prepare 
Personnel  To  Educate  Students  With 
Severe  Disabilities  in  General  Education 
Classrooms  and  Community  Settings 

Comment:  One  commenter  wrote  that 
the  priority  will  promote  ineffective 
teacner  development  programs  that  are 
not  tailored  to  the  needs  of  teachers  in 
a  given  school  if  the  model  and 
materials  developed  by  the  projects  are 
packaged.  The  commenter  suggested 
that  rather  than  requiring  the  project  to 
package  the  model  and  materials,  a 
project  should  provide  a  description  of 
the  model  and  the  circumstances  under 
which  it  was  used,  materials  used,  and 
adaptation  and  implementation  issues 
to  be  considered  when  attempting  to 
replicate  the  model. 

Discussion:  The  Secretary  agrees  with 
the  commenter  that  it  is  important  to 
provide  training  to  teachers  based  on 
the  needs  in  particular  schools  and  with 
regard  to  children  with  particular  \ 
disabilities.  However,  there  is  a  mole 
critical  need  at  this  time  to  develop 
training  that  is  generally  applicable  and 
useful  to  large  numbers  of  personnel 
who  are  working  with  children  with 
severe  disabilities  but  who  have  little  or 
no  training.  Such  training  need  not  be 
a  one  time  event,  nor  would  users  of  the 
inservice  models  be  prevented  ft-om 
adapting  the  model  or  materials  to  better 
meet  the  needs  of  particular  teachers. 
The  language  of  the  priority  requiring 
that  the  model  be  packaged  and  that  it 
be  easily  replicable  will  ensure  that 
trainers  seeking  to  use  the  model  have 
the  benefit  of  all  the  materials 
developed  under  the  project  and  need 
not  design  new  materials  unless  they  so 
desire  to  meet  particular  circumstances. 

Changes:  None. 

Proposed  Absolute  Priority  5 — Institute 
on  Implementing  Inclusive  Education 
for  Children  With  Severe  Disabilities 

Comment:  One  commenter  stated  that 
the  evaluation  criterion  requiring  a 
project  to  report  on  the  number  of 
children  with  severe  disabilities  who 
are  served  in  inclusive  educational 
programs  fails  to  recognize  that  it  is  not 
important  where  a  child  is  educated  but 
whether  that  child  is  benefiting  from  his 
educational  placement. 

Discuss/on  .The  Secretary  recognizes 
the  importance  of  how  children  are 
benefiting  from  inclusive  educational 
programs.  This  is  addressed  by  the 
requirement  that  the  institute  produce 
evaluation  data  about  student  outcomes. 

Changes:  None. 

Priority 

Under  34  CFR  75.105(c)(3)  the 
Secretary  gives  an  absolute  preference  to 
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applications  that  meet  any  one  of  the 
following  priorities.  The  Secretary  funds 
under  this  program  only  applications 
that  meet  these  absolute  priorities: 

Absolute  Priority  1 — Research  Projects 
for  Educating  Children  with  Severe 
Disabilities  in  Inclusive  Settings 

Background 

This  priority  supports  projects  that 
conduct  researdi  to  identify  new  or 
improved  strategies  that  address  the 
educational  and  related  service  needs  of 
children  and  youth  with  severe 
disabilities  in  inclusive  general 
education  settings  and.  if  appropriate, 
related  activities  in  the  commimity  (e.g., 
employment  training  settings,  and 
school  and  community  recreation 
activities). 

The  field  of  severe  disabilities  has 
moved  dramatically  toward  inclusive 
educational  models  within  the  past  five 
years.  Innovative  strategies  that  promote 
inclusion  in  academic  and  social 
contexts  have  generated  high  interest 
among  parents,  professionals, 
employers,  and  individuals  with  severe 
disabilities.  E)espite  the  fact  that  the 
field  has  learned  a  great  deal  about  how 
to  produce  positive  outcomes  for 
individuals  with  severe  disabilities, 
many  critical  issues  need  to  be  further 
addressed.  Although  a  number  of 
strategies  have  been  developed  to  enable 
full  inclusion  of  children  with 
disabilities  in  preschool  programs  and 
elementary  schools,  more  research  is 
needed  to  identify  strategies  for 
inclusive  practices  at  the  middle  school 
and  secondary  school  levels. 

Additional  research  is  needed  to  (1) 
determine  the  relative  effectiveness  of 
existing  strategies,  (2)  identify  more 
specifically  the  supports  and  conditions 
that  must  be  present,  (3)  validate 
procedures  that  would  ensure  adequate 
student  progress  in  inclusive  settings, 
(4)  refine  procedures  that  promote 
positive  and  effective  social  interactions 
among  same-aged  peers,  (5)  determine 
what  peer-mediated  strategies  promote 
the  active  and  effective  involvement  of 
classmates  in  inclusive  educational 
programs,  (6)  identify  prindples  that 
can  be  effectively  applied  in  modifying 
curricula,  classroom  activities,  and 
instructional  materials  to  ensure 
meaningful  student  participation  and 
meet  multiple  instructional  needs,  (7) 
determine  optimal  use  of  persormel 
resources,  and  determine  how  use  of 
personnel  changes  over  time,  and  (8) 
identify  strategies  that  promote 
inclusion  in  out-of-school  settings  and 
activities,  including  employment 
training  settings  and  commimity 
recreational  activities. 


Priority 

To  be  considered  for  funding  under 
this  priority,  a  research  f>rO;«ct  must — 

(1)  Address  one  or  more  of  the  issues 
identified  in  the  beckgrour  J  section  of 
this  priority; 

(2)  Identify  specific  interventions  or 
strategies  to  be  investigated; 

(3)  Design  the  research  activities  in  a 
manner  that  is  likely  to  improve 
services  for  students  with  severe 
disabilities  and,  if  appropriate,  their 
families. 

(4)  Carry  out  the  research  within  a 
conceptual  framework,  bastd  on 
previous  research  cr  theory,  that 
provides  a  basis  for  the  intenrentions  or 
strategies  to  be  studied,  the  research 
design,  and  the  target  pop u.ation; 

(5)  Conduct  the  research  in  typical, 
inclusive  school  and,  if  appropriate, 
community  settings; 

(6)  Conduct  the  research  using 
methodological  procedures  designed  to 
produce  unambiguous  findings  (a) 
regarding  the  effects  of  the  interventions 
or  strategies  and  interaction  effects 
between  particular  approaches  and 
particular  groups  of  students  or 
particular  contexts;  and  (b)  for  use  in 
national,  State,  and  local  policy  aiialysis 
contexts;  and 

(7)  Produce  a  variety  of  descriptive 
and  outcome  data,  including  (a) 
information  regarding  the  settings,  the 
service  providers,  the  students,  and,  if 
applicable,  their  femilies.  targeted  by 
the  project  (e.g.,  age,  disabilities,  skill 
and  ability  levels,  and  membership  in  a 
special  population,  if  appropriate);  and 
(b)  multiple,  performance  outcome  data 
regarding  the  students  who  ere  the  focus 
of  the  interventions  or  strategies. 

Competitive  Preference  Priority 

Within  this  absolute  priority  1,  the 
Secretary,  under  34  CFR  75.105(c)(2)(i), 
gives  preference  to  eppbcations  that 
meet  the  following  competitive  priority. 
The  Secretary  awards  up  to  10  points  to 
an  application  that  meets  this 
competitive  priority-  in  a  particularly 
effective  way.  These  points  are  in 
addition  to  any  poir  ts  the  application 
earns  under  the  selection  criteria  for  this 
program: 

Research  projects  that  identify 
effective  interventions  or  strategies 
enabling  students  with  severe 
disabilities  to  be  educated  in  general 
education  classes  (a^  at  the  middle  or 
secondary  school  le^'els.  or  Cb)  in  urban 
or  rural  school  districts,  or  both. 


Absolute  Priority  2 — ^4odel  Inservice 
Training  Projects  To  Prepare  Personnel 
To  Educate  Students  With  Severe 
Disabilities  in  General  Education 
Classrooms  and  Community  Settings 

Background 

This  priority  supports  capacity 
building  projects  that  develop, 
demonstrate,  evaluate,  and  disseminate 
inservice  training  models  and 
accompanying  materials.  The  purpose  of 
these  models  is  to  prepare 
administrators,  teachers, 
paraprofessionals,  and  related  service 
personnel  to  provide,  coordinate,  and 
enhance  services  that  result  in  students 
with  severe  disabilities  being  educated 
in  general  education  classrooms  and,  if 
appropriate,  community  settings. 

One  of  the  major  issues  facing  special 
education  today  is  the  lack  of  qualified 
personnel  to  meet  the  educational  needs 
of  individuals  with  severe  disabilities. 
Inservice  training  is  one  strategy  for 
meeting  the  needs  of  existing  personnel 
by  specifically  targeting  training  to 
identified  needs.  This  strategy  can  be 
used  to  (1)  enhance  the  skills  of 
personnel  currently  working  with 
students  with  severe  disabilities;  (2) 
supplement  training  to  regular 
educators;  or  (3)  train  personnel  who 
have  not  previously  worked  with 
students  with  severe  disabiUties. 

This  priority  is  being  established  to 
meet  the  immediate  need  for  trained 
personnel  in  inclusive  general 
education  and  community  settings. 
Because  students  with  severe 
disabilities  are  a  very  heterogenous  and 
low  incidence  group  of  students, 
personnel  working  with  these  students 
in  general  education  classrooms  and 
community  settings  must  often 
demonstrate  a  broad  array  of 
competencies.  These  competency  areas 
include,  but  are  not  limited  to  (a) 
instructional  technology  for  teaching 
students  in  a  variety  of  instructional 
situations,  including  cooperative 
learning  groups  and  community- 
referenced  or  community-based 
instruction;  (b)  curriculum  adaptation; 
(c)  assistive  technology  to  enhance 
participation  and  communication;  (d) 
strategies  for  fecilitating  interactions 
between  students  with  severe 
disabilities  and  their  peers  without 
disabilities;  and  (e)  nonaversive 
behavior  management. 

In  addition,  personnel  working  with 
students  with  severe  disabilities  must 
have  the  skills  to  work  collaboratively 
with  a  variety  of  other  people  (e.g.. 
general  and  special  education  teachers, 
parents,  paraprofessionals.  related 
service  providers,  administrators. 
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transition  specialists)  who  are  interested 
in  the  education  of  these  students. 

Priority 

To  be  considered  for  funding  under 
this  priority,  a  model  inservice  training 
project  must — 

(1)  Identify  the  target  population  to  be 
trained,  including  their  roles  and 
responsibilities,  and  the  national  needs 
addressed  by  the  model; 

(2)  Delineate  a  conceptual  framework 
on  which  the  training  model  is  to  be 
based,  including  changes  in  personnel 
roles  and  responsibihties  and  the  skills 
needed  to  implement  the  new  roles  or 
responsibilities; 

(3)  Identify  the  content  of  training,  the 
format  for  delivery  of  training,  and  other 
activities  of  the  model; 

(4)  Develop  and  demonstrate  an 
inservice  training  model  for 
professionals,  paraprofessionals,  or 
both,  who  are  cxurently  providing 
services  to  children  or  youth  with 
severe  disabilities  and  their  families,  or 
for  those  individuals  who,  through 
retraining,  could  provide  those  services; 

(5)  Include  within  the  model  an  array 
of  follow-up  and  support  activities  that 
ensure  that  personnel  participating  in 

.  the  training  acquire  the  skills  being 
taught  and  use  that  knowledge  in 
meeting  the  service  needs  of  students 
with  severe  disabilities  and  their 
families; 

(6)  Coordinate  with  the  State  agency 
responsible  for  the  Comprehensive 
System  of  Personnel  Development 
(CSPD)  under  the  Individuals  with 
Disabilities  Education  Act  (IDEA)  and 
arrange  for  credit  to  be  granted  to 
trainees  by  appropriate  agencies, 
organizations,  or  institutions  of  higher 
education; 

(7)  Evaluate  the  inservice  training 
model  through  direct  assessment  of 
participants'  skills  following  the 
training  and,  after  a  period  of  time,  and 
include  some  direct  observation 
measures  of  trainees  in  the  service 
setting  using  standardized  observational 
rating  techniques;  and 

(8)  Package  the  inservice  training 
model  to  include  all  materials  validated 
during  the  training  effort  so  that  the 
training  can  easily  be  replicated. 

Invitational  Priority 

Within  this  absolute  priority  2,  the 
Secretary  is  particularly  interested  in 
applications  that  meet  the  following 
invitational  priority.  However,  an 
application  that  meets  this  invitational 
priority  does  not  receive  competitive  or 
absolute  preference  over  other 
applications: 

Model  inservice  training  projects  that 
provide  training  to  teams  of  general 


education,  special  education,  and 
related  service  personnel. 

Absolute  Priority  3 — Outreach  Projects: 
Serving  Children  With  Severe 
Disabilities  in  General  Education  and 
Community  Settings 

Background  j 

This  priority  supports  projecft  that 
build  the  capacity  of  educational  and 
other  agencies  to  adopt  and  implement 
proven  models,  or  components  of  those 
models  based  on  specific  needs.  At  this 
time  States  are  striving  to  provide 
improved  services  to  children  with 
severe  disabilities  in  general  education 
and  community  settings.  Thus,  State 
agencies  and  local  service  agencies  need 
information  and  assistance  in  accessing 
the  range  of  available,  successful 
practices,  curricula,  and  products.  The 
models  or  components  of  models 
selected  for  outreach  need  not  have 
been  developed  through  this  program. 
In  addition,  projects  may  disseminate  ' 
and  help  replicate  multiple  models  or 
components  of  models  that  were  not 
developed  by  the  applicant. 

The  practices  to  be  implemented 
during  the  outreach  activities  may  focus 
on,  but  are  not  limited  to,  transition 
from  school  to  adult  hfe,  the  use  of 
activity-based  curricula,  nonaversive 
behavior  management,  facilitating  social 
relationships  in  school  and  community 
settings,  or  strategies  that  facilitate  the 
inclusion  of  children  with  severe 
disabilities  into  their  neighborhood 
schools  and  local  communities.  To 
increase  their  visibility  and  to  enhance 
the  impact  of  outreach  activities, 
projects  are  encouraged  to  establish 
adoption  sitee  in  multiple  States. 

Priority 

To  be  considered  for  funding  under 
this  priority,  an  outreach  project  must — 
(1)  Disseminate  information  about  and 
assist  in  replicating  a  proven  model  or 
models— or  proven  components  of 
models — that  provide  or  improve 
services  for  children  with  severe 
disabilities; 

(2)  Coordinate  its  dissemination  and 
replication  activities  with  (a)  the  lead 
agency  for  Part  H  of  the  IDEA  for  early 
intervention  services  or  the  State 
educational  agency  for  special 
education,  as  well  as  (b)  technical 
assistance,  information,  and  personnel 
development  networks  within  the  State; 

(3)  Include  (a)  approaches  relevant  to 

{)rogramming  in  general  education  and 
ocal  community  settings;  (b)  active 
involvement  of  children  and  their 
famihes  in  the  design,  implementation, 
and  evaluation  of  project  activities;  and 
(c)  interagency  coordination  if  multiple 


agencies  are  involved  in  the  provision  of 
services; 

(4)  Ensure  that  the  model  or 
components  of  models  are  consistent 
with  Part  B  of  the  IDEA,  are  state-of-the- 
art,  match  the  needs  of  the  proposed 
sites,  and  have  recent  unambiguous 
evaluation  information  supporting  their 
effectiveness; 

(5)  Use  activities  that  include,  but 
need  not  be  limited  to.  public 
awareness,  product  development  and 
dissemination,  site  development, 
training,  and  technical  assistance; 

(6)  Describe  the  effects  of  model 
components  (e.g.,  expected  costs, 
needed  personnel,  staff  training, 
equipment)  on  potential  users,  the 
sequence  of  implementation  activities, 
and  the  criteria  for  selecting  cooperating 
sites;  and 

(7)  Evaluate  the  outreach  activities  to 
determine  their  effectiveness.  The 
evaluation  must  include  measures  on 
the  number  of  children  and  families 
served  at  each  site,  child  and  family 
progress,  types  and  numbers  of  sites 
where  outreach  activities  are  conducted, 
number  of  persons  trained,  types  of 
follow-up  activities,  and  any  changes  in 
the  model  made  by  sites. 


Competitive  Priority 

Within  this  absolute  priority  3,  the 
Secretary,  under  34  CFR  75.105(c)(2)(i), 
gives  preference  to  applications  that 
meet  Uie  following  competitive  priority. 
The  Secretary  awards  up  to  10  points  to 
an  application  that  meets  this 
competitive  priority  in  a  particularly 
effective  way.  These  points  are  in 
addition  to  any  points  the  application 
earns  under  the  selection  criteria  for  this 
program: 

Outreach  projects  that  provide 
evidence  that  they  will  establish 
implementation  sites  in  urban  or  rural 
areas,  or  both. 

Absolute  Priority  4 — Statewide  Systems 
Change:  Children  With  Severe 
Disabilities 

Background 

This  priority  supports  projects  that 
enhance  the  capacity  of  States  to  serve 
children  with  severe  disabilities — 
including  children  who  are  deaf-blind — 
in  (a)  developing,  in  conjunction  with 
the  IDEA  Part  B  and  Part  H  State  Plans, 
activities  to  improve  the  quality  of  early 
intervention,  special  education,  and 
related  services  in  the  State  for  children 
vfixh  severe  disabilities,  birth  through  21 
years  of  age;  and  (b)  changing  the 
delivery  of  these  services  from 
segregated  to  general  education  settings 
and  natural  environments  in  the  child's 
neighborhood.  It  is  expected  that 
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projects  will  significantly  increase  the 
number  of  children  with  severe 
disabilities  the  State  serves  in  general 
education  settings,  alongside  children  of 
the  same  ase  without  disabilities. 

Projects  funded  under  this  priority 
have  been  most  successful  in  States  that, 
prior  to  applying  for  funds,  had  already 
made  the  commitment  to  change  the 
delivery  of  services  for  children  with 
severe  disabilities  from  segregated  to 
general  education  settings.  Therefore, 
the  Secretary  anticipates  that  projects 
'  proposed  under  this  priority  will  show 
that  such  a  commitment  is  already  in 
place.  Projects  that  have  been  most 
successful  have  also  been  characterized 
by  a  broad-based  approach  to  systems 
change  involving  a  variety  of  groups 
with  a  direct  interest. 

Although  it  is  recognized  that  States 
are  at  different  stages  of  changing  the 
delivery  of  services  from  segregated  to 
general  education  settings,  the  Secretary 
encourages  projects  to  include 
representatives  from  the  following 
groups  in  all  planning  and 
implementation  activities:  students  and 
adults  with  severe  disabilities  and  their 
families,  early  intervention  personnel, 
general  education  and  special  education 
teachers,  support  personnel,  related 
service  personnel,  echool 
administrators,  community  agencies, 
institutions  of  higher  education  faculty. 
State  legislators,  and  a  variety  of  State 
agency  staff. 

Prionty 

To  be  considered  for  funding  under 
this  priority,  a  Statewide  systems 
change  project  must — 

(1)  Establish  a  project  advisory  board 
that  (a)  is  responsible  for  providing 
significant  recommendations  on  project 
planning,  implementation,  and 
evaluation  activities;  and  (b)  has 
representation  by  parents  of  children 
participating  in  the  project,  service 
providers  (both  general  education  and 
special  education,  and  providers  of 
related  services),  institutions  of  higher 
education,  relevant  professional 
organizations,  and  State  agency  staff; 

(2)  Determine  the  resources,  both 
human  and  fiscal,  available  at  the 
community  level  to  provide  quality 
services  to  children  with  severe 
disabilities  as  well  as  resources 
available  through  other  agencies  or 
parties; 

(3)  Carry  out  activities  that  would 
assist  children  with  severe  disabilities 
to  achieve  their  highest  potential 
outcomes  in  general  education  settings 
within  their  neighborhoods — or,  in  the 

•  case  of  infants  and  toddlers,  in  natural 
environments,  including  nonsegregated 
settings — by  implementing  planned, 
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pacity  building  activities  that  result  in 
systematic  and  sys  emic  change.  These 
activities  must  include,  but  need  not  be 
limited  to — 

(a)  Policy  analysis  and,  if  necessary, 
policy  revision  or  further  policy 
development,  including  development  of 
necessary  interagency  agreements; 

(b)  PubUc  av  areness: 

(c)  Product  ceveopment  and 
dissemination; 

(d)  Site  deveopnent;  \ 

(e)  Staff  and  patt-nt  training; 
(fl  Technical  ass  Stance;  and 

(g)  Analysis  and.  if  necessary,  revision 
of  existing  teadher  training  programs, 
including  insetvice  training  of  faculty  of 
institutions  of  aigher  education; 

(4)  Disseminite  formal,  written 
policies  and  procedures  to  relevant 
State  agencies,  institutions  of  higher 
education,  loc&l  education  agencies, 
other  relevant  community  agencies,  and 
professional  and  parent  organizations 
for  coordinating  services  to  the  target 
population  of  children  with  severe 
disabilities; 

(5)  Coordinate  activities  with  the  State 
and  Multi-Stata  Services  Projects  for 
Children  with  Deaf-Blindness,  the  State 
educational  agenq  (including  the  State 
coordinator  of  services  for  children  with 
severe  disabiliues,  the  coordinator  for 
the  comprehensive  system  of  personnel 
development,  end  the  State's  transition 
project,  if  the  State  has  a  federally 
funded  grant  unde-  State  Systems  for 
Transition  Ser^ces),  the  lead  agency  for 
Part  H  of  IDEA  for  early  intervention 
services,  other  relevant  State  agencies, 
and  institutions  of  higher  education,  as 
well  as  with  techn:  cal  .assistance, 
information,  and  personnel 
development  networks  VN-ithin  the  State, 
the  Early  Childhocd  Research  Institute 
on  Integration,  the  National  Early 
Childhood  Technical  Assistance 
System,  and  the  Institute  on 
Implementing  Incl  asive  Education  for 
Children  with  Sevare  Disabilities;  and 

(6)  Implement  an  evaluation  plan  that 
includes  performance  measures  for — 

(a)  Changes  in  the  delivery  of  special 
education  and  related  services  to  the 
target  population,  ind,  in  the  case  of 
infents  and  toddlers,  changes  in  the 
delivery  of  early  irtervention  services; 

(b)  The  movement  of  children  and 
youth  with  sexere  disabilities  in  the 
State  from  segr^ega  ed  settings  to 
neighborhood  general  education 
settings — alongside  their  peers  of  the 
same  age— anc.  in  the  case  of  infants 
and  toddlers,  to  netural  environments; 

(c)  The  effectiveness  of  the  training 
and  technical  assistance  products  and 
procedures;  and 

(d)  The  types  and  numbers  of  sites 
where  activities  are  conducted,  number 


and  types  of  persons  trained,  types  of 
follow-up  activities,  and  number  of 
children  and  families  served  at  the  site 
where  activities  were  conducted. 

Competitive  Priority 

Within  this  absolute  priority  4,  the 
Secretary,  under  34  CFR  75.105(c)(2)(i), 
gives  preference  to  applications  that 
meet  the  following  competitive  priority. 
The  Secretary  awards  up  to  10  points  to 
an  application  that  meets  this 
competitive  priority  in  a  particularly 
effective  way.  These  points  are  in 
addition  to  any  points  the  application 
earns  under  the  selection  criteria  for  this 
program: 

Statewide  Systems  Change  projects 
from  States  that  have  not  received  a  new 
Statewide  System  Change  award  since 
1987. 

Absolute  Priority  5 — Institute  on 
Implementing  Inclusive  Education  for 
Children  With  Severe  Disabilities 

Background 

During  the  past  five  years  research 
and  demonstration  activities  related  to 
inclusive  education  have  expanded 
dramatically.  Increasing  numbers  of 
State  and  local  education  agencies  are 
involved  in  school  reform  and  inclusion 
efforts  to  ensure  that  all  students, 
including  those  with  severe  disabilities, 
are  provided  with  equitable 
opport\mities  to  receive  effective 
educational  and  related  services  in  their 
neighborhood  schools.  This  priority  is 
designed  to  help  bridge  the  gap  between 
the  Ibiowledge  base  and  the  state  of 
practice  by  (a)  translating  theory  and 
research  about  inclusive  education  into 
educational  practices,  and  (b)  increasing 
the  capacity  of  State  and  local  education 
agencies  to  provide  inclusive 
educational  opportimities. 

The  Secretary  requires  the  Institute  to 
coordinate  its  activities  on  an  on-going 
basis  with  other  relevant  efforts 
sponsored  by  the  Office  of  Special 
Education  Programs  (OSEP),  including 
the  Early  Childhood  Research  Institute 
on  Integration. 

The  Secretary  anticipates  funding  one 
cooperative  agreement  with  a  project 
period  of  up  to  60  months,  subject  to  the 
requirements  of  34  CFR  75.253(a)  for 
continuation  awards.  In  addition,  in 
determining  whether  to  continue  the 
Institute  for  the  last  two  years  of  the 
project  period,  the  Secretary  considers 
the  recommendation  of  a  review  team 
consisting  of  three  experts  selected  by 
the  Secretary.  The  services  of  the  review 
team,  including  a  two-day  visit  to  the 
project,  are  to  be  performed  during  the 
last  half  of  the  Institute's  second  year. 
and  may  be  included  in  that  year's 
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annual  evaluation  that  the  recipient  is 
required  to  perform  under  34  GFK 
75.590. 

Priority 

To  be  considered  for  funding  under 
this  priority,  an  Institute  on 
Implementing  Inclusive  Education 
project  must — 

(1)  Present  a  synthesis  of  the  relevant 
extant  incl\ision  theory  and  research  to 
serve  as  the  conceptual  and  empirical 
basis  for  institute  activities; 

(2)  Translate  this  knowledge  base  into 
inclusive  educational  practices  and 
materials  for  use  by  program 
implementers  and  poHcy  makers  at  the 
State,  district,  building,  and  classroom 
levels: 

(3)  Provide  training  and  technical 
assistance  for  the  adoption,  use,  and 
maintenance  of  inclusive  educational 
practices  to  interested  projects  funded 
under  Statewide  Systems  Change  and  to 
other  educational  agencies  interested  in 
systems  change  activities; 

(4)  Evaluate  the  effectiveness  of  the 
institute's  activities  in  assisting  with  the 
implementation  of  inclusive  educational 
practices  by  assessing  (a)  the  types  and 
number  of  sites  where  activities  are 
conducted,  (b)  the  number  and  types  of 
people  trained,  (c)  follow-up  activities, 
and  (d)  the  number  of  children  with 
severe  disabilities  who  are  served  in 
inclusive  educational  programs; 

(5)  Produce  a  variety  of  evaluation 
data,  including  (a)  factors  that 
contribute  to  the  successful  adoption, 
use,  and  maintenance  of  inclusive 
educational  efforts;  (b)  descriptions  of 
the  instructional  contexts  and  settings, 
classroom  instructional  supports,  school 
organizational  and  administrative 
patterns,  and  the  attitudes  of  school 
administrators,  school  personnel, 
families,  and  students;  (c)  information 
"bout  student  outcomes  and  the  social 
validity  of  project  activities;  (d) 
information  about  how  project  activities 
are  included  as  broader  school  reform 
efforts  at  State  and  local  levels;  (e) 
information  about  expected  costs  related 
to  the  successful  adoption,  use  and 
maintenance  of  inclusive  educational 
practices;  and  (f)  analysis  of  pohcies 
and  procedures  at  the  State  and  local 
level: 

(6)  Provide  training  and  technical 
assistance  on  inclusive  educational 
practices  to  other  OSEP-sponsored 
technical  assistance  entities  and 
clearinghouses,  including  the  National 
Early  Qiildhood  Technical  Assistance 
System,  the  Federal  and  Regional 
Resource  Centers,  the  Transition 
Network,  the  State  and  Multi-State 
Services  to  Children  with  Deaf- 
Blindness  technical  assistance  project, 


Technical  Assistance  to  Parent  Program 
projects; 

(7)  Establish  linkages  and 
collaborative  relationships  among 
OSEP-sponsored  research  projects, 
including  projects  funded  under 
Developing  buiovations  for  Educating- 
Children  with  Severe  Disabilities  Full- 
Time  in  General  Education  Classrooms, 
the  Early  Childhood  Research  Institute 
on  Integration,  and  the  Social 
Relationships  Research  Institute  for 
Children  and  Youth  writh  Severe 
Disabilities; 

(8)  Provide  training  and  experience  In 
translating  research  to  practice, 
materials  development,  technical 
assistance,  dissemination,  and  program 
evaluation  for  five  graduate  students 
annually; 

(9)  Conduct  topical  meetings  and 
other  activities  on  strategies  and 
emerging  practices  in  inclusive 
education;  and 

(10)  Collect  and  ensure  timely 
dissemination  to  policymakers  and 
program  implementers  of  information 
on  inclusion,  systems  change,  school 
reform  and  restructuring  initiatives. 

In  determining  whether  to  continue 
the  Institute  for  the  fourth  and  fifth 
years  of  the  project,  in  addition  to 
considering  factors  in  34  CFR  75.253(a), 
the  Secretary  considers  the  following: 

(a)  The  timeliness  and  effectiveness 
with  which  all  requirements  of  the 
negotiated  cooperative  agreement  have 
been  or  are  being  met  by  the  Institute; 
and 

(b)  The  degree  to  which  the  Institute's 
technical  assistance,  evaluation,  and 
dissemination  activities  demonstrate  the 
potential  for  significantly  increasing  the 
capacity  of  local  school  districts  and 
State  educational  agencies  to  serve 
children  with  severe  disabilities  in 
inclusive  school  and  community 
settings. 

In  order  to  apply  for  funding  for  years 
four  and  five,  the  Institute  must  set 
aside  in  its  budget  for  the  second  year, 
funds  to  cover  costs  associated  with  the 
services  to  be  performed  by  the  review 
team  appointed  by  the  Secretary  to 
evaluate  the  project  in  the  second  year. 
These  funds  are  estimated  to  be 
approximately  $4,000. 

IntergoTemmental  Review 

This  program  is  subject  to  the 
requirements  of  Executive  Order  12372 
and  the  regulations  in  34  CFR  part  79. 
The  objective  of  the  Executive  Order  is 
to  foster  an  intergovernmental 
partnership  and  a  strengthened 
federalism  by  relying  on  processes 
developed  by  State  and  local 
governments  for  coordination  and 


review  of  proposed  Federal  financial 
assistance. 

In  accordance  with  the  order,  this 
document  is  intended  to  provide  eariy 
notification  of  the  IDepartment's  specific 
plans  and  actions  for  this  program. 

Applicable  Program  Regulations:  34 
CFR  part  315. 

Program  Authority:  20  U.SC  1424. 

Dated:  September  16, 1993. 
Andrew  Pepin. 

Acting  Assistant  Secretary  for  Special 
Education  and  Hehabilitative  Services. 
(Catalog  of  Federal  Domestic  Assistance 
Number  Program  for  Children  with  Severe 
Disabilities  B4.086) 
[FR  Doc.  93-23194  Filed  9-21-93;  8:45  am) 

BHJJNQ  COOE  4000-01-^ 

DEPARTMENT  OF  EDUCATION 

Program  for  Children  With  Severe 
Dlsabllltlet;  Notice  Inviting  Application 
for  New  Awards  for  Hscal  Year  (FY) 
1994  a 

(CFDA  No.:  84.066] 

Purpose  of  Pmgram:  The  Program  for 
Children  with  Severe  Disabilities 
provides  Federal  assistance  to  address 
the  special  needs  of  infants,  toddlers, 
children,  and  youth  with  severe 
disabilities — including  children  with 
deaf-blindness — and  their  families. 

The  competitions  announced  by  this 
notice  support  National  Education  Goals 
1  and  5  by  assisting  infants,  toddlers, 
children,  and  youth  with  severe 
disabilities  to  enter  school  ready  to 
learn,  and,  when  they  become  adults,  to 
compete  in  a  global  economy. 

Eligible  Applicants:  Any  public  or 
nonprofit  private  organization  or 
institutions  may  apply  for  a  grant  under 
this  program. 

Applicable  Regulations:  (a)  The 
Education  Department  General 
Administrative  Regulations  (EDGAR)  in 
34  CFR  parts  74.  75,  77.  79.  80.  81.  82, 
85,  and  86;  and  (b)  The  regulations  for 
this  program  In  34  CFR  part  315. 

Priority:  The  priorities  in  the  notice  of 
final  priorities  for  this  program,  as 
published  elsewhere  in  this  issue  of  the 
Federal  Register,  apply  to  these 
competitions.  However,  no  competition 
for  new  awards  under  Outreach 
Projects:  Serving  Children  with  Severe 
Disabilities  in  General  Education  and 
Community  Settings  will  be  held  in 
1994. 

Applications  Available:  October  20, 
1993. 

Note:  The  Department  is  not  bound  by  any 
estimates  in  this  notice. 

For  Applications:  To  request  an 
application,  telephone  (202)  205-8485. 
Individuals  who  use  a 
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telecommunications  device  for  the  deaf  Education,  400  Miryland  Avenue,  SW.,      for  the  deaf  (TDD)  may  call  the  TDD 

(TDD)  may  call  the  TDD  number  at  (2U2)  room  4620.  Svfitsir  Building,  number  at  (202)  205-8169. 

205-8169.  Washington,  DC  20202-2644. 

rem  FunTHCR  »tFOmuiHm  contact:  Telephone:  (202)  205-5809.  Individuals 

Dawn  Himter,  U.S.  Department  of  who  use  a  telecommimications  device 


Program  for  Chiloren  With  Severe  DiSABiLmES 

DeK«ne 

DfKflne 

TKIe  WK>  CFDA  No. 

fortrane- 
mittal  of 

Ifirlnter- 
govwn- 

AvaiiMe 
funds 

Esthnated  range  of 

Estimated 
size  of 

Estimated 

number  of 

Project 
period  In 

appHca- 

mentai  re* 

awards 

awards 

months 

ttonT 

IH^W 

Research  Projects  for  Educating  Children 

12/1 5«3. 

2/14«4  ... 

$525,000 

$170.00-«180,000  . 

$175,000 

3 

up  to  36 

with  Severe  DiaabUlties  in  Inclusive  Set- 

tings (CFDA  84.086D). 

Model  Insen/lce  Training  Projects  to  Pre- 

2A)3«4 ... 

4A)S«4  ... 

$485,000 

$155.00O-$1 70.000 

$165,000 

3 

up  to  36. 

pare  Personnel  to  Educate  Students  with 

Severe  DisabiWes  In  General  Education 

Ctassrooms    and    Convnunity    Settings 

i' 

i 

-^. 

(CFDA  84.086R). 

Statewide  Systems  Change:  Children  with 

1/14/94  ... 

3/16«4  ... 

$750,000 

$210,000-$260.000 

$250,000 

3 

up  to  60. 

Severe  Dtsabitttlea  (CFDA  84.086J). 

Institute  on   lmplementir>g   Inclusive   Edu- 

12/30/93 . 

3«)1/94  ... 

$700,000 

$690.000-$71 0.000 

$700,000 

1 

up  to  60. 

cation  tor  Children  with  Severe  Disabil- 

i 

■ 

ities  (CFDA  84.086V). 

Program  Authority:  20  U.S.C.  1424. 

* 

Dated:  September  16. 1993. 
Andrew  Pepin, 

Acting  Assistant  Secretary  for  Speciai 
Education  and  Rehabilitative  Services. 
(FR  Doc.  93-23195  Filed  9-21-93;  8:45  am] 
iHjjNQ  cooe  4oee-«i-p 


> 


n 


Wednesday 
Sei^tember  22,  1993 


Part  V 


Postal  Service 

\l    39  CFR  Part  111 

^      Preparation  Requirements  for  Letter-Size 
ZlP-14  and  Barcodes  Rate  Mailings;        ^ 
(   Proposed  Rule 


K 


49402       Federal  Register  /  Vol.  58.  No.  182  /  Wednesday,  September  22.  1993  /  Proposed  Rules 


POSTAL  SERVICE 

39  CFR  Part  111 

/  ■ 

Preparation  Raqulramanta  for  Latter- 
Size  ZIP-f4  and  Barcodad  Rata  Maillnga 

AGENCY:  Postal  Service. 
ACTION:  Proposed  rule. 

SUMMARY:  This  proposal  will  amend  the 
Domestic  Mail  Manual  (DMM) 
requirements  govering  the  preparation 
of  second-  and  third-class  letter-size 
automation  rate  mailings.  This  proposal 
primarily  affects  the  presort  and 
documentation  of  the  residual  portion  of 
second-  and  third-class  ZIP+4  and 
barcoded  letter-size  mail  under  DMM 
Modules  E  and  M.  Also  included  are  an 
optional  procedure  for  preparing  the 
residual  portion  of  First-Class  ZIP+4 
and  barcoded  letter-size  mail  and 
changes  to  Line  2  of  AADC  tray  labels 
for  letter-size  mail  prepared  under  DMM 
M815. 

DATES:  Comments  must  be  received  on 
or  before  October  22. 1993. 
ADDRESSES:  All  written  comments 
should  be  mailed  or  delivered  to  the 
Manager,  Customer  Mail  Preparation, 
U.S.  Postal  Service,  room  5621,  475 
L'Enfant  Plaza  SW.,  Washington,  DC 
20260-6805.  Copies  of  all  written 
comments  will  be  available  for 
inspection  and  photocopying  between  9 
a.m.  and  4  p.m.  Monday  through  Friday 
in  room  5621  at  the  above  address. 
FOR  FURTHER  INF0RMATK3N  CONTACT: 
Mr.  Joe  Alexandrovich,  (202)  268-2260. 
SUPP1.EMENTARY  INFORMATK>N:  On  March 
21, 1993,  new  preparation  requirements 
took  effect  for  letter-size  pieces  in 
automated  rate  categories.  These 
requirements  included  significant 
changes  in  the  preparation  and 
processing  of  this  mail,  particularly  for 
second-  and  third-class  letters.  The 
more  salient  preparation  changes  for 
second-  and  third-class  letters  were:  (a) 
The  preparation  of  mail  into  trays  rather 
than  sacks:  (b)  establishing  a  uniform 
5D-piece  minimum  for  3-digit  presort; 
and  (C)  eliminating  the  states  and 
mixed-states  presort  of  the  residual/ 
basic  portion  of  the  mailing. 

When  these  changes  were  made,  the 
Postal  Service  did  not  anticipate  the 
magnitude  of  the  resulting  increase  in 
the  volume  of  second-  and  third-class 
working  residual  mail  at  origin.  Under 
the  previous  preparation  requirements, 
second-  and  third-class  residual  (non- 
qualifying) mail  was  presorted  to  states 
or  mixed  states  sacks.  These  sacks  were 
routed  from  the  origin  to  the  appropriate 
state  distribution  center  (SDC)  for 
processing.  The  SDCs  had  the  resources, 


in  terms  of  equipment,  staffing,  and  sort 
programs,  to  efficiently  process  residual 
volumes  of  states  and  mixed  states  mail. 

With  the  elimination  of  states  and 
mixed  states  presort  requirements  for 
second-  and  third-class  residual/basic 
pieces  in  automation  rate  letter-size 
mailings,  most  residual  mail  must  be 
processed  at  the  entry  Sectional  Center 
Facihty  (SCF)  site.  This  has  caused 
considerable  problems  at  many 
processing  facilities  since  most  do  not 
nave  existing  outgoing  second-  and 
third-class  letter  processing  operations. 
At  the  same  time,  the  basic  presort  rates 
applicable  to  the  residual  portion  of 
these  mailings  are  based  on  some 
presortation  by  the  mailer. 

This  proposal  will  relieve  the 
problems  at  these  SCFs  by  requiring  that 
all  second-  and  third-class  residual  mail 
in  automation  rate  mailings  must  be 
presorted  and  packaged  at  least  to  the 
Automated  Area  Distribution  Center 
(AADC)  level,  and  will  replace  the 
existing  AADC  trays  preparation  option 
for  First-Class  Mail  with  an  option  that 
accords  with  second-  and  third-class 
requirements. 

Presortation  of  the  residual  portion  of 
second-  and  third-class  automated 
mailings  to  AADCs  will  elminate  the 
need  for  piece  processing  of  this  mail  at 
the  entry  SCF.  Presorting  the  residual 
portion  to  the  AADC  level  will  not  be 
required  for  First-Class  automated 
letters  which,  imlike  second-  and  third-, 
class  letters,  pay  a  single-piece  rate 
when  AADC  packages  are  prepared. 
There  is  no  minimum  for  the 
preparation  of  AADC  packages;  a  single 
piece  to  an  AADC  must  be  labeled  to  the 
AADC,  and  two  or  more  pieces  must  be 
packaged. 

The  following  is  a  summary  of  the 
proposed  changes,  by  preparation 
option  in  DMM  Module  M. 

ZIP-f4  Presort  and  Barcoded-Tray- 
Based  Mailings  (DMM  M812  and  MB14) 

In  tray-based  mailings,  the 
preparation  of  the  qualifying  portion  of 
the  mailing  would  not  change  for 
second-  or  third-class  mail.  There  are  no 
changes  to  preparation  of  First-Class 
mailings.  In  the  residual  portion  of 
second-  and  third-class  mailings, 
preparation  would  change  as  follows: 

•  All  mail  must  be  sorted  by  AADC 
area. 

•  Full  AADC  trays  must  be  prepared 
if  enough  pieces  exist  to  fill  a  tray. 

•  Less-than-full  AADC  trays  are  not 
permitted  except  for  optional  overflow 
trays. 

••  Mail  remaining  after  preparing 
AADC  trays  must  be  placed  in  mixed- 
AADC  trays.  All  mail  in  mixed-AADC 


trays  must  be  prepared  and  labeled  in 
AADC  packages. 

•  AADC  packages  must  bear  a  pink 
Label  A  or  Optional  Endorsement  Line 
(OEL). 

•  AADC  packages  must  be  banded; 
separator  cards  are  not  allowed  in 
AADC  or  mixed-AADC  trays. 

ZIP-«4  Presort  and  Barcoded-  Package- 
Based  Mailings  (DMM  M813.  M815, 
and  M816) 

In  package-based  mailings,  the 
residual  portion  of  second-and  third- 
class  mailings  would  be  prepared  under 
one  of  the  two  options  described  below. 
First-Class  Mailings  may  be  prepared 
ujider  Residual  Option  1  which  will 
replace  the  existing  AADC  Tray  option. 
First-Class  Mail  may  continue  to  be 
prepared  under  either  the  existing  ZIP 
Code  sequencing  and  listing  option  or 
the  physical  separation  option. 

Residual  Option  1 

Under  Residual  Option  1,  the  residual 
and  qualifying  portions  of  the  mailing 
are  combined  in  SCF  and  AADC  trays. 
Mixed-AADC  trays  are  optional  and  are 
limited  to  residual  mail.  Placing 
residual  mail  in  SCF  trays  is  optional. 
Residual  pieces  in  SCF  trays  must  be 
prepared  and  labeled  in  3-digit 
packages.  Residual  pieces  in  AADC  and 
mixed-AADC  trays  must  be  prepared  in 
AADC  packages  and  labeled  with  a  pink 
Label  A  or  an  OEL,  except  that  pieces 
in  full  AADC  trays  containing  only 
residual  mail  need  not  be  packaged. 
AADC  trays  must  be  prepared  if  enough 
pieces  exist  to  fill  a  tray  and  less-than- 
full  AADC  trays  are  permitted.  In 
barcoded  three-tier  package-based 
mailings  prepared  under  M816,  residual 
mail  is  not  permitted  in  the  5-digit  tier. 

Residual  Option  2 

Under  Residual  Option  2,  the  residual 
of  the  mailing  is  presented  separately 
from  the  qualifying  portion  in  AADC 
and  optional  mixed-AADC  trays.  AADC 
trays  must  be  prepared  if  enough  pieces 
exist  to  fill  a  tray.  All  pieces  in  less- 
than-full  AADC  and  mixed-AADC  trays 
must  be  prepared  in  AADC  packages 
and  labeled  with  a  pink  Label  A  or  an 
OEL. 

In  addition,  the  AADC  tray  label  for 
two-tier  package-based  preparation 
imder  DMM  M815  is  revised  to  change 
the  position  of  the  term  "LTRS"  on  the 
second  line  so  that  it  is  consistent  with 
other  tray  lri)6ls. 

NotK  Expect  format  changes  in  the  final 
rule  as  the  language  In  this  proposal  is  edited 
to  conform  to  that  of  the  new  DMM.  These 
revisions  will  be  exclusive  of  any  changes 
made  as  a  result  of  input  received  during  the 
comment  period. 
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List  of  SubjecU  in  39  CFR  Part  111 

Postal  service. 
PART  111— {AMENDED] 

1.  The  authority  citation  for  39  CFR  part 
111  continues  to  read  as  follows: 

Authority:  5  U.S.C  552(a):  39  U.S.C  101. 
401.  403.  404,  3001-3011,  3201-3219.  3403- 
3406,  3621,  5001. 

MODULE  E,  EUGIBIUTY 

2.  Make  the  following  changes  to 
Domestic  Mail  Manual  (DMM)  Module 
E:  Eligibility. 

E200    SECONIKIASS  MAIL 


E240    Automation  Discounts. 

E242    ZIP44  Discounts. 

*        •        •         •         • 

£242^0    Qualifying  Presort 

E242.2.1  ,  Tray-Bassd. 

In  tray-based  presjHt  mailings  under 
M812: 


d.  In  AADC  and  mixed-AADC  trays, 
ZIP-f4  coded  or  delivery  point  barcoded 
pieces  can  qualify  for  the  A/G/Jl  ZIP-f4 
rates;  other  pieces  can  qualify  for  the  A/ 
G/Jl  presort  rates. 


E244    Bsrcodsd  Discounts  (Lattsr-Sizs 

Pieces). 


E244.2U)    QuaUfylna  Presort 
E244.2.1    Tray-Based. 
In  tray-based  mailings  tmder  M814: 

d.  In  AADC  and  mixed-AADC  trays, 
delivery  point  barcoded  pieces  can 
qualify  for  the  A/G/Jl  Barcoded  rates; 
2^+4  coded  nondelivery  point 
barcoded  pieces  that  meet  the  standards 
in  C830  and  do  not  bear  a  ZIP-f4 
barcode  in  the  lower  right  comer  can 
qualify  for  the  A/G/Jl  ZIP+4  rates; 
others;  other  pieces  qualify  for  the  A/G/ 
Jl  presourt  rates. 
•        •        •        •        • 

E300    THIRD-CLASS  MAIL 


E340    Automation  Discounts. 

•        •        •        •        • 

E342    ZIP44  Discounts. 


E342.2.0    Ousttfying  Presort 

E342.2.1    Trsy-Bassd. 

In  tray-based  presort  mailings  under 
M812,ZIP+4  coded  or  delivery  point 
barcodedpieces  in  full  or  overflow  5- 
digit,  3-digit,  and  SCF  trays  can  qualify 
for  the  3/5  ZIP-»-4  rate;  other  pieces  can 
qualify  for  the  3/5  presort  rate.  One  less- 
than-iuU  SCF  triy  is  permitted  for  the 
SCF  serving  the  post  oiBce  where  the 
mailing  is  entered.  ZIP-f4  coded  or 
delivery  point  bbrcoded  pieces  in  AADC 
or  mixed-AADC  trays  can  qualify  for  the 
basic  ZIP-»-4  ratej;  other  pieces  can 
qualify  for  the  basic  presort  rate. 


E344    Bsrcodsd  0iscottnts(L«ttor-Sizs 
Pieces). 


E344.2.0    Quan^yii^  Presort 

E344.2.1    Tray->Based. 

In  tray-based  mailings  imder  M814: 

•        *        *        •        • 

c.  In  AADC  or  mixed-AADC  tra}'s, 
delivery  point  barcoded  pieces  can 
qualify  for  the  basic  Bara>ded  rate; 
ZIP+4  coded  nondelivery  point 
barcoded  pieces  that  meet  the  standards 
in  C830,  and  do  not  bear  a  ZIP+4 
barcode  in  the  lower  right  comer  can 
qualify  for- the  basic  ZIP+4  rate;  other 
pieces  qualify  for  the  basic  presort  rates. 

MODULE  M,  MAIL  PREPARATION 
AND  SORTATION 

3.  Make  the  following  changes  to 
DMM  Module  M:  Mail  Preparation  and 
Sortation: 

MOOO    GENERAL  PREPARATION 
STANDARDS  j 


-      i 
M013    Optional  Endcrse'nent  Unes. 

M013.1X)    Uss.  ; 

M01 3.1.1    Address  Block,  LabsL 

Mailers  may  prepare  mailings  without 
applying  pressure-sensitive  package 
labels  to  the  tc  p  mallpiece  of  packages 
by  using  a  spedfic  optional 
endorsement  line  above  the  address 
block  or  on  the  address  label  on  the  top 
mailpiece  of  a  package  as  shown  below: 

On  FIRM  PACKAGES  use     '  *--' 

FIRM  12345 
On  CARRIER  ROUTE  use 

CAR-RT-SORT"B-001 
On  S-DIGIT  PACKAGES  use 

5-DIGIT  12345 
On  OPTIONAL  CITY  PACKAGES  use 

MIXED  CITY  •  2345  fUsfl  lowest  5-digit  ZIP 
Code  asiigEsd  to  taat  dty.) 
On  3-DIGIT  PACKAGES  use 

3-DIGIT  771 
On  SCF  PACKAGES  use 


SCF  750  (Use  correct  3-digit  ZIP  Code  as 
shown  in  L004.) 
On  OPTIONAL  SDC  PACKAGES  use 

ALL  FOR  SDC 
On  STATE  PACKAGES  use 

ALL  FOR  STATE 
On  MIXED  STATES  PACKACTS  use 

MD(ED  STATES 
On  AADC  PACKAGES  use 

ALL  FOR  AADC 
On  RESIDUAL  PACKAGES  use 

WORKING 


M01 3.2.0    Format 


M01 3.2.6    ZIP  Code. 


Except  for  carrier  route  presort 

packages,  state  distribution  center  (SDC) 
packages,  state  packages,  AADC 
packages,  and  mixed  states  packages,  or 
(for  fourth-class  bound  printed  matter) 
carrier  route  packages,  ^e  optional 
endorsement  line  must  include  the 
applicable  ZIP  Code  information. 
Mixed-state  bundles  of  fourth-class 
bound  printed  matter  must  have  facing 
slips  with  the  information  required  by 
standard. 


M020    Packages  snd  Bundles. 


M020.3.0    Additional  Standards- 
Automstion  Rate  Mailings. 


M020.3.3    Prohibited. 

Packages  must  not  be  prepared  in  full 
trays  in  tray-based  mailings  of  larger 
than  postcard-size  pieces  except  in 
mixed-AADC  trays  and  as  permitted  by 
standard  for  oversize  pieces. 


M020.3.6    Separator  Cards. 

Separator  cards:  a.  Must  be  used  for 
First-Class  Mail  to  delineate  groups  of 
100  pieces  within  trs)rs  of  residual  mail 
if  the  physical  separation  option  is 
chosen. 


M020.3  7    Identification  (Revise  the 
last  sentence  to  read  as  follows: 
"Residual  First-Class  pieces  may  be 
prepared  using  separator  cards  as 
permitted  by  standard."! 

M800    AUTOMATION-COMPATIBLE 

MAIL 

M810    Latter-Size  Mall.  ^ 

M812    Zie+4  Presort— Tray-Caswl  Mailings. 
M&1 2.1.0    Basic  Standards. 
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M812.1.5    Packaging. 

Separator  cards  are  permitted  only 
under  4.3.  Packaging  is  required: 

a.  For  mailings  consisting  entirely  of 
pieces  that  qualify  by  size  for  First-Class 
card  rates,  regardless  of  the  actual  rate 
claimed  or  class  of  mail.  Package  labels 
are  required  in  less-than-fuH  trays. 

b.  For  second-  and  third-class  mail  in 
mixed-AADC  trays.  Package  labels  are 
required. 

M812.1.6    No  Packaging. 

•         •         •         •         • 

c.  Residual  mail  must  be  prepared 
under  4.0  or  5  0. 


M81 2.4.0    Residual  Mail— Firtt-Clasa. 

M81 2.4.1    Definition. 

Pieces  remaining  after  packages  and 
trays  are  prepared  under  2.0  or  3.0  are 
residual  (nonqualifying)  mail.  Residual 
mail  must  be  prepared  under  4.2  or  4.3. 
except  that  preparation  may  be  finer 
than  those  standards,  by  agreement 
between  the  mailer  and  the  entry  post 
office  for  multiple  acceptance  times. 

M81 2.4.2    Sequence,  Grouping. 

[Delete  current  M812.4.2f  through 
M812.4.2h  and  insert  the  following:] 

f.  For  Line  1  of  the  tray  label,  use 
"MXD,"  followed  by  the  applicable 
name,  state,  and  ZIP  Code  of  the  SCF  of 
entry  from  L003  or  L004. 

g.  For  Line  2;  FCM  LTRS  followed  by 
ZIP+4  WORKING  or  ZIP-t-4  WKG. 

M81 2.4.3    Separation  by  Rata. 

a.  [Insert  current  M812.4.3a.  Delete 
the  phrase  "First-Class"  in  M812.4.3a(l) 
and  M812.4.3a(3).  Delete  sections 
M812.4.3a(4)  and  M812.4.3a(5).l 

b.  (Insert  current  M812.4.3b.] 

c.  For  Line  1  of  the  tray  label,  use 
"MXD,"  followed  by  the  applicable 
entry  SCF  name,  state,  and  ZIP  Code  in 
L003  or  L004. 

d.  For  Line  2:  FCM  LTRS  followed  by: 

(1)  On  trays  of  ZIP+4  mail:  ZIP+4 
WORKING  or  ZIP+4  WKG. 

(2)  On  trays  of  other  mail:  WORKING 
or  WKG. 
***** 

(Insert  new  M812.5.0;  renumber  current 
M812.5.0asM812.6.0.1 

M81 2.5.0    Residual  Mail— Second-and 
Third-Clasa 

M812.5.1     Definition. 

Pieces  remaining  after  packages  and 
trays  are  prepared  under  2.0  or  3.0  are 
residual  (nonqualifying)  mail. 

M81 2.5.2    Grouping. 

Residual  pieces  must  be  sorted  by 
AADC  area.  A  piece  count  listing  must 


be  provided  that  shows  by  AADC  area 
and  rate  category  the  number  of  pieces 
with  and  without  ZIP+4  codes. 

M812.5.3    Packaging. 

Residual  mail  in  mixed-AADC  trays 
must  be  packaged  and  labeled. 

M81 2.5.4    Size. 

Tray  size:  a.  AADC:  full  trays;  one- 
less-than-fuU  tray  permitted  per 
destination  per  mailing. 

b.  Mixed-AADC:  full  trays;  one  less- 
than-full  tray  permitted. 

M81 2.5.5    Preeort  and  Ubellng. 

Residual  presort  sequence  and 
labeling:  a.  AADC  (required);  use  L804 
on  Line  1. 

b.  Mixed-AADC  (optional  with  no 
minimum);  on  Line  1  use  "DIS" 
followed  by  the  applicable  origin  SCF 
name,  state,  and  ZIP  Code  from.L003  or 
L004.  / 

M81 2.5.6    Una  2. 

Use  2C,  NEWS,  or  3C.  followed  by:  a. 
For  AADC  trays:  AADC  ZIP+4 
PRESORT. 

b.  For  mixed-AADC  trays:  ZIP+4 
WORKING  or  ZIP+4  WKG. 

M81 2.5.7    Preeentation. 

When  presented  to  the  USPS,  trays  of 
residual  mail  must  be  separate  from 
trays  of  qualifying  mail. 

M812.6.0    DOCUMENTATION— FIRST- 
CLASS. 

M812.6.1    Mailing  Statement  [Insert  current 
M812.5.2.] 

M81 2.6.2    Overflow  Traya.  [Insert  current 
M812.5.2.] 

M81 2.6.3    When  Not  Required. 

[Insert  current  M812  5.3  and  revise  as 
follows:] 

Documentation  under  6.4  through  6  9 
is  not  required  if  each  piece  in  the 
mailing  is  correctly  ZIP+4  coded  or 
delivery  point  barcoded  and  either: 

a.  Has  postage  affixed  at  the  exact  rate 
for  which  it  qualifies;  or 

b.  Is  of  identical  weight,  the  pieces  in 
each  tray  are  subject  to  the  same  rate, 
and  the  trays  for  each  rate  are  separated 
when  presented  to  the  USPS. 

M81 2.6.4    Standards. 

[Insert  current  M812.5.4;  delete 
"Combined  mailings  of  second-class 
publications  must  be  documented  under 
E238.".] 

M81 2.6.5    Segmentation.  Labeling. 

Documentation  must  be  segmented 
and  labeled  by  sortation  (tray  level). 
Within  each,  tray  destinations  and 
contents  must  be  reported  by  ZIP  Code 
(ZIP  Code  option)  as  shown  in  6.6  or  by 


tray  label  or  number  and  ZIP  Code  (tray 
label  option)  as  shown  in  6.7.  Under 
either  option,  data  must  be  presented  as 
shown  in  6.8  and  6  9. 

M81 2.6.6    Zip  Code  Option. 

(Insert  current  M812. 5. 6] 

M81 2.6.7    Tray  Label  Option. 

[Insert  current  M812.5.7) 

M81 2.6.8    Line  Entries  Under  Either  Option. 

[Insert  current  M812.5.8;  delete  8c 
and  8d  and  revise  8a  and  8b  as  follows:] 

a.  In  mailings  of  nonidentical-weight 
,  pieces  with  postage  affixed,  to 

separately  report  pieces  weighing  2 
ounces  or  less  and  pieces  weighing 
more,  and  by  ounce  increment  if  postage 
is  paid  by  precanceled  stamps,  the 
pieces  weigh  more  than  1  ounce,  and 
postage  beyond  the  first  ounce  rate  is 
not  affixed. 

b  In  postage-affixed  mailings,  in 
which  all  pieces  do  not  have  the  correct 
postage,  including  those  previously 
separated  under  6.8a,  to  separately 
report  letter  mail  weighing  1  ounce  or 
less  and  card-rate  pieces. 

M81 2.6.9    Subtotals  snd  Summsries  Under 
Either  Option. 

(Insert  current  M812.5.9;  revise 
M812.5.9b  as  follows:] 

b.  Each  rate  (or  weight  increment, 
combination  of  rate  and  discount,  or 
other  variable  in  6.8),  the  number  of 
pieces  at  each  rate,  the  total  postage  at 
each  rate,  and  the  total  postage  for  the 
mailing. 

M81 2.7.0    DOCUMENTATION— SECOND- 
AND  THIRD-CLASS  '' 

M812.7.1     Mailing  Statement 

A  complete,  signed  maifing  statement, 
using  the  correct  USPS  form  or  an 
approved  facsimile,  must  accompany 
each  mailing.  The  endorsement  "M812" 
must  be  placed  at  the  top  and,  as 
appropriate,  "Automated  Site"  (if 
prepared  under  3.0),  "ZIP  Code  Option" 
or  "Tray  Label  Option,"  based  on  the 
documentation  method  used. 

M81 2.7.2    Overflow  Trays. 

If  there  are  overflow  trays,  a  listing  of 
them  must  accompany  the  mailing 
statement  regardless  of  other 
documentation. 

M81 2.7.3    When  Not  Required. 

Documentation  under  7.4  through  7.9 
is  not  required  if  each  piece  in  the 
mailing  is  correctly  ZIP+4  coded  or 
delivery  point  barcoded  and  either: 

a.  Has  postage  affixed  at  the  exact  rate 
for  which  it  quaUfies;  or 

b.  Is  of  identical  weight,  the  pieces  in 
each  tray  are  subject  to  the  same  rate. 
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and  the  trays  for  each  rate  are  separated 
when  presented  to  the  USPS. 

U81 2.7.4    Standard*. 

Documentation  must  meet  the  basic 
standards  in  P012  and  those  below. 
Abbreviated  documentation  may  be 
provided  under  M817.  Combined 
mailings  of  second-class  publications 
must  be  documented  under  E238. 

M81 2.7.5    Sagmantation,  Labaling. 

Documentation  must  be  segmented 
and  labeled  by  sortation  (tray  level). 
Within  each,  tray  destinations  and 
contents  must  be  reported  by  ZIP  Code 
(ZIP  Code  option)  as  shown  in  7.6  or  by 
tray  label  or  number  and  ZIP  Code  (tray 
label  option)  as  showm  in  7.1.  Under 
either  option,  data  must  be  presented  as 
shown  in  7  8  and  7.9. 

M81 2.7.6    ZIP  Coda  Option. 

Under  the  ZIP  Code  option, 
individual  entries  for  each  type  of  tray 
destination  must  be  hsted  sequentially 
by  ZIP  Code.  Volume  in  overflow  trays 
must  be  included  in  the  corresponding 
entry  even  though  there  is  a  list  of 
overflow  trays. 

a.  For  5-digit  trays:  5-digit  ZIP  Code. 

b  For  city  trays:  lowest  assigned  5- 
digit  ZIP  Code. 

c.  For  3-digit  trays:  3-digit  ZIP  Code. 

d.  For  SCF  trays:  3-digit  ZIP  Code. 

e.  For  AADC  trays:  The  prefix 
"AADC"  followed  by  the  3-digit  AADC 
code  in  L804  (L803  for  Automated 
Sites). 

f.  For  mixed-AADC  trays:  for  each 
AADC  package,  the  prefix  "AADC" 
followed  by  the  3-digit  AADC  code  in 
L804  (L803  for  Automated  Sites). 

M81 2.7.7    Tray  Ubal  Option. 

Under  the  tray  label  option, 
individual  entries  for  each  tray  must  be 
listed  sequentially  by  the  unique  tray 
number  on  each  label  or  by  Line  1  on 
the  label.  The  contents  of  each  overflow 
tray  is  reported  as  an  individual  entry 
even  though  there  is  a  list  of  overflow 
trays,  Each  tray  entry  must  be 
subdivided  as  needed  to  report  volume 
sequentially  by  ZIP  Code  in  the  tray  as 
follows: 

a.  E6r  5-digit  trays:  5-digit  ZIP  Code. 

b.  for  city  trays:  lowest  assigned  5- 
digit  2IP  Code. 

c.  For  3-digit  trays:  3-digit  ZIP  Code. 

d.  For  SCF  trays:  3-digit  ZIP  Code. 
6.  For  AADC  trays:  The  prefix 

"AADC"  followed  by  the  3-digit  AADC 
code  in  L804  (L803  for  Automated 
Sites). 

f.  For  mixed-AADC  trays:  for  each 
AADC  package,  the  prefix  "AADC" 
followed  by  the  3-digit  AADC  code  in 
L804  (L803  for  Automated  Sites). 


M812.7.8    Una  Entriaa  Undar  Eithar  Option. 

Under  either  option,  each  line  entry 
must  report  ZIP+4  coded  (including 
delivery  point  barcoded)  and  non-^+4 
coded  pieces  by  each  rate  for  which 
specific  numbers  of  pieces  are  eligible, 
and  a  cumulative  total  for  the  segment 
through  that  entry.  As  applicable,  data 
on  each  line  must  be  broken  down 
further: 

a.  In  second-class  mailings,  to 
separately  report  in-county  and  outside- 
county  pieces,  and  level  A/G/Jl  and 
level  B/H/J3  rates; 

b  In  third-class  mailings,  to 
separately  report  faieces  at  each 
destination  entry  rate. 

M81 2.7.9    Subtota|i  and  Summarlaa  Undar 
Eittiar  Option. 

Each  column  of  data  must  be 
subtotaled  at  the  end  of  each  segment  of 
the  report  and  a  siimnary  must  list  data 
for  the  entire  mailing,  including  the 
residual.  The  sum -nary  must  include: 

a.  The  number  cf  pieces  with  a  ZIP+4 
code  or  delivery  point  barcode,  the 
number  without,  tie  total  number  of 
pieces  in  the  mailiag,  and  the 
percentage  with  ZlP+4  codes  or  delivery 
point  barcodes. 

b  Each  rate  (or  ether  variable  7.8),  the 
number  of  pieces  et  each  rate,  the  total 
postage  at  each  rate,  and  the  postal 
postage  for  the  mailing.  For  second-class 
mailings,  the  postage  rates  and 
computed  totals  may  be  omitted. 

c.  A  list  of  overflow  trays. 

d.  For  postage-af  ixed  mailings, 
further  detail  must  be  added  as  needed 
to  account  for  the  valc^of  postage 
affixed,  if  less  than  the  applicable 
amount  and  the  net  due,  to  yield  the 
correct  ;>ostage. 

M813    T:.  ,-4  Preaort— Package-Based 
Mailings.  ^ 

M813.1.0    BASIC  STANDARDS 

M81 3.1.1    Standard*.    ' 

First-Class  Mail  c.  aimed  at  a  ZIP+4 
presort  rate  must  be  prepared  as  a 
package-based  mailiig  under  2.0.  3.0  or 
4.0,  5.0,  and  8.0,  or  f  s  a  tray-based 
mailing  under  M812  Second-  and  third- 
class  mail  must  be  p-epared  as  package- 
based  mailing  under  2.0,  6.0  or  7.0,  and 
9.0,  or  as  a  tray-based  mailing  under 
M812.  Grouping,  packaging,  labeling, 
and  traying  are  subjectto  the  standards 
in  MO  10  through  M03Q. 
•        •••<( 

iM813.1.3    Paeitaging. 

(Add  the  following  sentence  to  the 
end  of  the  section;  "Packaging  (no 
separator  cards)  is  recuired  in  AADC 
trays,  and  mixed-AAIXT  trays,  except  for 


full  AADC  trays  containing  only 
residual  pieces."] 


M813.1.5    Separator  Cards. 

Separator  cards  may  not  be  used  in  a 
less-than-full  tray  for  the  entry  SCF,  in 
AADC  trays,  in  mixed-AADC  trays,  or  in 
the  residual  portion  unless  permitted  by 
5.0. 


M813.2.0    PACKAGE  PREPARATION 

iyi81 3.2.1     Size. 


c.  3-digit: 

(1)  Required  at  50  pieces.  Smaller 
Mckages  prohibited  at  3/5  Presort  rates 
^^(2)  Optional  with  no  minimum  for 
residual  pieces  in  SCF  trays  and  in  3- 
digit  trays  for  single  3-digit  SCFs  (First- 
,  second-,  and  third-class  under 
Residual  Option  1  only). 

d.  AADC;  required  with  no  minimum: 

(1)  For  residual  pieces  in  AADC  trays 
that  also  contain  qualifying  packages 
under  Residual  Option  1. 

(2)  For  residual  pieces  in  less-than- 
full  AADC  trays.  / 

(3)  For  residual  pieces  in  mixed- 
AADC  trays. 

M813.2.2    Preaort  and  L^belin 


c.  3-digit  (required  qualifying  and 
optional  residual);  use  green  Label  3  or 
OEL. 

d.  AADC  (required  for  residual  pieces 
in  AADC  trays  that  also  contain 
qualifying  mail,  in  less-than-full  AADC 
trays,  and  in  mixed-AADC  trays  only); 
use  pink  Label  A  or  OEL. 

M813.3.0    TRAY  PREPARATION- 
FIRST-CLASS  QUALIFYING  MAIL 

IM81 3.3.1     ExceaaMall. 

Packages  or  portions  of  packages 
remaining  after  full  trays  are  prepared 
under  3.2a  through  3.2c  must  be  placed 
in  full  trays  to  the  next  available  level 
or  in  AADC  trays. 

M81 3.3.2    Size. 

(Delete  M813.3.2b;  renumber 
M813.3.2C  through  M813.3.2e  as 
M813.3.2b  through  M813.3.2d  1 

IM81 3.3.3    Preaort  Sequence  and  Labeling. 

[Delete  M813.3.3b;  renumber 
M813.3.3C  through  M813.3.3e  as 
M813.3.3b  through  M813.3.3d;  revise 
new  sections  M813.3.3b  through 
M813.3.3d  as  follows:] 

b.  3-digit  (required);  for  nonmilitary 
mail,  use  L002  on  Line  1  for  unique  3- 
digit  ZIPs;  use  L003  or  L004  (urithout 
letters  "SCF"  and  using  the  3-digit  ZIP 
Code  of  the  tray  contents)  for  others;  on 
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Line  1  for  military  mail,  use  "APO"  or 
"FPO"  followed  by  AE  (for  3-digit  ZIP 
Code  prefixes  090-093  and  095).  or  AP 
(for  ZIPS  966).  or  "APO/FPO."  followed 
by  AE  (for  ZIPs  094  and  096-098).  AA 
(for  ZIPS  340).  or  AP  (for  ZIPs  962-965). 
followpd  by  the  destination  3-digit  ZIP 
Code  prefix. 

c.  SCF  (required);  use  L004  on  Line  1 
for  mail  for  listed  3-digit  areas. 

d.  AAE)C  (required);  use  L804  on  Line 
1. 

M81 3.3.4    Un«2. 
Line  2:  FCM  LTRS  and: 

a.  On  5-digit,  3-digit.  and  SCF  trays: 
ZIP+4  PRESORT. 

b.  On  AADC  trays;  AADC  ZIP+4 
PRESORT. 

M813.4.0    OPTIONAL  PREPARATION 
FOR  AUTOMATED  SFTES— FIRST- 
CLASS  QUALIFYING  MAIL 


M81 3.4.7    Un«2. 

Line  2:  FCM  LTRS  and:  (Insert  current 
M813.4.7a  and  b.] 


M813.S.0  RESIDUAL  MAIL-FIRST- 
CLASS 

M81 3.5.1    DeflnMon. 

Pieces  remaining  after  packages  and 
trays  are  prepared  under  2.1a  through 
2.1c(l).  2.2a  through  2.2c(l),  3.0,  and 
4.0  are  residual  (nonqualifying)  mail. 
Residual  mail  must  be  prepared  under 
5.2.  5.3,  or  5.4,  except  that  preparation 
may  be  finer  than  those  standards,  by 
agreement  between  the  mailer  and  the 
entry  post  office  for  multiple  acceptance 
times. 

M81 3.5.2    RMtdual  Option  1. 

Under  this  option,  residual  pieces  are 
packaged  by  AADC  and  placed  in  AADC 
trays  with  qualifying  packages  and  in 
optional  mixed- AADC  trays.  At  the 
mailer's  option,  residual  mail  may  also 
be  packaged  by  3-digit  ZIP  Code  and 
placed  in  SCF  trays.  Packages  and  trays 
must  be  prepared  under  2.1,  2.2.  and 
6.4c  through  f.  AADC  trays  containing 
only  residual  AADC  packages  are 
allowed.  Mixed-AADC  trays  are  limited 
to  residual  AADC  packages  only. 

M813^.3    8«qiMno«,  Qrouplng. 

(Delete  cxirrent  M813. 5. 2f  through  h 
and  insert  the  following:] 

f.  For  Line  1  of  the  tray  label,  use 
"MXD,"  followed  by  the  applicable 
origin  SCF  name,  state,  and  ZIP  Code 
from  L003  or  L004. 

g.  For  Line  2:  FCM  LTRS  followed  by 
ZIP+4  Working  or  ZIP+4  WKG. 


M813.5.4    Separation  by  Rate. 

[In  current  M813.5.3.  delete  the 
phrase  "First-aass"  in  M813.5.3a(l) 
and  M813.5.3a(3).  Delete  sections 
M813.5.3a(4)  and  M813.5.3a(5).  Revise 
M813.5.3C  and  M813.5.3d  to  read  as 
follows:] 

c.  For  Line  1  of  the  tray  label,  use 
"MXD,"  followed  by  the  applicable 
origin  SCF  name,  state,  and  ZIP  Code  in 
L003  or  L004. 

d.  For  Line  2:  "FCM  LTRS"  followed 
by: 

(1)  On  trays  of  ZIP+4  mail:  ZIP+4 
WORKING  or  ZIP+4  WKG. 

(2)  On  trays  of  other  mail:  WORKING 
or  WKG. 

[Insert  new  M813.6.0  and  M813.7.0; 
renumber  current  M813.6.0  as 
M813. 8.0.1 

M813.6.0    TRAY  PREPARATION- 
SECOND-  AND  THIRD-CLASS  MAIL 

M81 3.6.1    Qualifying  Mall. 

Pieces  prepared  under  2.1a  through 
2.1c(l)  and  2.2a  through  2.2c  are 
qualifying  mail.  Qualifying  mail  may 
not  be  placed  in  mixed-AADC  trays. 

M813.6.2    Residual  Mall. 

Pieces  remaining  after  packages  are 
prepared  tinder  2.1a  through  Z.lc(l)  and 
2.2a  through  2.2c  are  residual 
(nonqualifying)  mail.  Residual  mail 
must  be  prepared  under  one  of  the 
following  two  options: 

a.  Residual  Option  1.  Under  this 
option,  residual  pieces  are  packaged  by 
AADC  and  placed  in  AADC  trays  with 
qualifying  packages  and  in  optional 
mixed-AADC  trays.  At  the  mailer's 
option,  residual  mail  may  also  be 
packaged  by  3-digit  ZIP  Code  and 
placed  in  SCF  trays.  Packages  and  trays 
must  be  prepared  under  2.1,  2.2,  and 
6.4b  through  f.  AADC  trays  containing 
only  residual  AADC  packages  are 
allowed.  Mixed-AAI>C  trays  are  limited 
to  residual  AADC  packages  only. 

b.  Residual  Option  2.  Under  this 
option,  residual  mail  is  kept  separate 
bom  qualifying  mail.  Residual  pieces 
must  be  prepared  in  AADC  trays  and 
optional  mixed-AADC  trays  under  2.1, 
2.2,  and  6.4e  and  f.  All  residual  pieces 
in  less-than-full  AADC  and  in  mixed- 
AADC  trays  must  be  prepared  in  AADC 
packages. 

iyi813.6.3    ExeaaaMaiL 

Packages  or  portions  of  packages 
remaining  after  full  trays  are  prepared 
under  6.4a  through  6.4d  must  be  placed 
in  full  trays  to  the  next  available  tray 
level  or  in  AADC  trays.  AADC  packages 
remaining  after  full  AADC  trays  are 
prepared  may  be  placed  in  mixed-AADC 
trays. 


M81 3.6.4    Tray  Size. 

Tray  size:  a.  5-digit:  required  full 
trays;  less-than-full  and  overflow  trays 
prohibited. 

b.  aty:  optionr.l  full  trays  (available 
for  second-class  only);  less-than-full  and 
overflow  trays  prohibited. 

c.  3-digit:  required  full  trays;  less- 
than-full  and  overflow  trays  prohibited, 
except  for  one  less-than-full  tray  for  the 
single  3-digit  SCF  serving  the  post  office 
of  entry  if  listed  in  L003. 

d.  SCF:  reqxiired  full  trays;  less-than- 
full  and  overflow  trays  prohibited, 
except  for  one  less-than-full  tray  for  the 
SCF  serving  the  post  office  of  entry. 

e.  AADC:  required  if  enough  pieces  to 
fill  tray;  less-than-full  and  overflow 
trays  allowed. 

(.  Mixed-AADC  trays:  optional  full 
trays;  one  less-than-full  tray  permitted. 

M81 3.6.5    Presort  and  Labeling. 

Tray  presort  sequence  and  labeling: 

a.  5-digit  (required);  use  destination  of 
packages  on  Line  1  for  nonmilitary  mail; 
on  Line  1  for  military  mail,  use  "APO" 
or  "FPO."  followed  by  AE  (for  3-digit 
2:iP  Code  prefixes  090-098),  AA  (for 
ZIPs  340),  or  AP  (for  ZIPs  962-966). 
followed  by  the  destination  ZIP  on 
packages. 

b.  City  (optional;  for  second-class 
only);  use  lowest  ZIP  Code  for 
destination  from  LOOl  on  Line  1. 

c.  3-digit  (required);  for  nonmilitary 
mail,  use  L002  on  Line  1  for  unique  3- 
digit  ZIPs;  use  L003  or  L004  (without 
letters  "SCF"  and  using  the  3-digit  ZIP 
Code  of  the  tray  contents)  for  others;  on 
Line  1  for  military  mail,  use  "APO"  or 
"FPO"  followed  by  AE  (for  3-digit  ZIP 
Code  prefixes  090-093  and  095),  or  AP 
(for  ZIPs  966),  or  "APO/FPO,"  followed 
by  AE  (for  ZIPs  094  and  096-098).  AA 
(for  ZIPs  340).  or  AP  (for  ZIPs  962-965). 
followed  by  \he  destination  3-digit  ZIP 
Code  prefix. 

d.  SCF  (required);  use  L004  on  Line  1 
for  mail  for  listed  3-digit  areas. 

e.  AADC  (required);  use  L804  on  Line 
1. 

f.  Mixed-AADC  (optional);  on  Line  1 
use  "DIS"  followed  by  the  applicable 
origin  SCF  name,  state,  and  SCF  Code 
from  L003  and  L004. 

M81 3.6.6    Una  2. 

Line  2:  2C,  NEWS,  or  3C  as 
appropriate,  and: 

a.  On  5-digit,  3-digit.  and  SCF  trays: 
ZIP+4  PRESORT. 

b.  On  dty  trays  (for  second-class  mail 
only):  ZIP+4  PRESORT,  and  CITY,  right- 
justified  under  the  ZIP  Code  on  Line  1. 

c.  On  AADC  trays:  AADC  ZIP+4 
PRESORT. 

d.  On  mixed-AADC  trays:  ZIP+4 
PRESORT  WKG. 
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M813.7.0    OPTIONAL  PREPARATION 
FOR  AUTOMATED  SITES— SECOND- 
AND  TfflRD-CLASS  MAIL 

M81 3.7.1    S^lgit  Trays. 

5-digit  tray  preparation  may  be 
omitted. 

M813.7.2    Package  Siza. 

Package  size:  a.  3-digit:  (1)  Required  at 
50  pieces.  Smaller  packages  prohibited 
at  3/5  Presort  rates. 

(2)  Optional  with  no  minimum  for 
residual  pieces  in  SCE  trays  and  in  3- 
digit  trays  for  single  3-digit  SCFs 
(Residual  Option  1  only). 

b.  AADC:  required  with  no  minimum: 
(1)  For  residual  pieces  in  AADC  trays 
that  also  contain  qualifying  packages 
under  Residual  Option  1. 

(2)  For  residual  mail  in  less-than-full 
AADC  trays. 

(3)  For  residual  pieces  in  mixed- 
AADC  trays. 

M813.7.3    PraaortandLabaling.  / 

Package  presort  and  labeUng:  a.  3- 
digit  (required  for  qualifying  pieces, 
optional  for  Residual  Option  1);  use 
green  Label  3  or  OEL. 

b.  AADC  (required  for  residual  pieces 
in  AADC  trays  that  also  contain 
qualifying  mail,  in  less-than-full  AADC 
trays,  and  in  mixed-AADC  trays  only); 
use  pink  Label  A  or  OEL. 

M813.7.4    Qualifying  Mall. 

Pieces  prepared  under  7.1  through 
7.2a(l)  are  quaUfying  mail.  Qualifying 
mail  may  not  be  placed  in  mixed-AADC 
trays. 

M813.7.5    Residual  Mall. 

Pieces  remaining  after  packages  are 
prepared  under  7.1  through  7.2a(l)  are 
residual  (nonqualifying]  mail.  Residual 
mail  must  be  prepared  under  one  of  the 
following  two  options: 

a.  Residual  Option  1.  Under  this 
option,  residual  pieces  are  packaged  by 
AADC  and  placed  in  AADC  trays  with 
qualifying  packages  and  in  optional 
mixed-AAIXZ  trays.  At  the  mailer's 
option,  residual  mail  may  also  be 
packaged  by  3-digit  7J2  Code  and 
placed  in  SCF  trays.  Packages  and  trays 
must  be  prepared  under  2.1,  2.2,  and 
7.7.  AADC  trays  containing  only 
residual  AADC  packages  are  allowed. 
Mixed-AADC  trays  are  limited  to 
residual  AADC  packages  only. 

b.  Residual  Option  2.  Under  this 
option,  residual  mail  is  kept  separate 
from  qualifying  mail.  Residual  pieces 
must  be  prepared  in  AADC  trays  and 
optional  mixed-AADC  trays  imder  7.7. 
All  residual  pieces  in  less-than-full 
AADC  trays  and  in  mixed-AADC  trays 
must  be  prepared  in  AADC  packages. 


M813.7.6    ExcMsMall. 

Packages  or  portions  of  packages 
remaining  after  full  trays  are  prepared 
imder  7.7a  and  7.7b  must  be  placed  in 
full  trays  to  the  next  available  tray  level 
or  in  AADC  trays.  AADC  packages 
remaining  after  full  A/vDC  trays  are 
prepared  may  be  placed  in  mixed-AADC 
trays.  ^       ^ 

M81 3.7.7    TrayStza. 

Tray  size:  a.  3»digit:  required  full 
trays;  less-than-full  and  overflow  trays 
prohibited. 

b.  SCF:  required  full  trays;  less-than- 
full  and  overflow  trays  prohibited, 
except  for  one  less-than-full  tray  for  the 
SCF  serving  the  post  office  of  entry  if 
listed  in  L802. 

c.  AADC:  required  ifienough  pieces  to 
fill  tray;  less-than-full  and  overflow 
trays  allowed. 

d.  Mixed-AADC  trays:  optional  full 
trays;  one  less-than-full  tray  permitted. 

M81 3.7.8    Tray  Praaort  and  Labeling. 

Tray  preso-t  sequence  and  labeling: 

a.  3-digit  (required);  use  L801  on  Line 
1. 

b.  SCF  (required);  use  L802  on  Line  1. 

c.  AADC  (required);  use  L803  on  Line 
1. 

d.  Mixed-AADC  (optional);  on  Line  1 
use  "DIS"  followed  by  the  applicable 
SCF  of  entry  name,  sta'^^e,  and  SCF  Code 
from  L003  or  L004. 

M81 3.7.9    Una  2. 

Line  2:  2C,  NEWS,  or  3C  as 
appropriate,  and: 

a.  On  3-digit  and  SCF  trays:  ZIP+4 
PRESORT. 

b.  On  AADC  trays:  AADC  ZIP+4 
PRESORT. 

c.  On  mixed-AADC  trays:  ZIP+4 
PRESORT  WORKING  or  ZIP+4 
PRESORT  WKG. 

M813.8.0    DOCUMENTATION- 
FIRST-CLASS  y 

M813J.1    Mailing  StaterMnt 
(Insert  currant  M8 1^.6.1.] 


M81 3.8.2    Whan  Not  Requb«d. 

[Insert  current  M813.6.2;  change 
"E)ocumentation  under  6.3  through  6.8" 
to  "Documentation  under  8.3  through 
8.8".) 


M81 3.8.3    Standarda. 

[Insert  current  M813.6.3;  delete 
"CoiAbined  mailings  of  second-class 
publications  m^t  be  documented  under 
E238.".l 


M81 3.6.4    Segmentation,  Labeling. 

Documentation  must  be  segmented 
and  labeled  by  quahfication  tier  (e.g., 
presort  and  residual),  except  if  the 
residual  is  separated  under  5.4.  Eacfi 
must  be  either  segmented  further  by 
type  of  package  (e.g.,  5-digit,  3-digit, 
AADC  for  Residual  Option  1)  imder  8.5, 
or  have  all  represented  3-  and  5-  digit 
ZIP  Codes  (and  AADC  codes  for 
Residual  Option  1)  reported  in  a 
continuous  sequential  list  under  8.6 
within  each  tier  listing.  Under  either 
option,  data  must  be  presented  as 
shown  in  8.7  and  8.8. 

M813  J.5    Type  of  Package  Option. 

If  the  report  is  segmented  by  type  of 
package,  for  each  type,  individual 
entries  for  each  destination  must  be 
ordered  sequentially  by  ZIP  Code: 

a.  for  5-digit  packages:  5-digit  ZIP 
Code. 

b.  for  3-digit  packages;  3-digit  ZIP 
Code. 

c.  for  AADC  packages:  the  prefix 
AADC  followed  by  the  3-digit  AADC 
code  in  L804. 

M813.8.6    Sequential  List  Option. 

If  the  report  is  a  sequential  Ust, 
individual  entries  for  each  destination 
must  be  ord^d  sequentially  by  ZIP 
Code,  regardless  of  package  type  within 
each  tier  listing: 

a.  For  5-digit  packages:  5-digit  ZIP 
Code. 

b.  For  3-digit  packages:  3-digit  ZIP 
Code. 

c.  For  AADC  packages:  the  prefix 
"AADC"  followed  by  the  3-digit  AADC 
code  in  L804. 

M81 3.8.7    Line  Entrlea  Under  Either  Option. 

Under  either  option,  each  line  entry 
must  report  ZIP+4  coded  (including 
delivery  point  barcoded)  and  non-ZIP+4 
coded  pieces  by  each  rate  for  which 
specific  numbers  of  pieces  are  eUgible, 
and  a  cumulative  total  for  the  segment 
through  that  entry.  As  appUcable,  data 
on  each  line  must  be  broken  down 
further: 

a.  In  mailings  of  nonidentical-weight 
pieces  with  postage  affixed,  to 
separately  report  pieces  weighing  2 
ounces  or  less  and  pieces  weighing 
more,  and  by  ounce  increment  if  postage 
is  paid  by  precanceled  stamps,  the 
pieces  weigh  more  than  1  oimce,  and 
postage  beyond  the  first  ounce  rate  is 
not  affixed. 

b.  In  postage-affixed  mailings,  in 
which  all  pieces  do  not  have  the  correct 
postage,  including  those  previously 
separated  imder  8.7a,  to  separately 
report  letter  mail  weighing  1  ounce  or 
less  and  card-rate  pieces. 


I 
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M81 3.0.8    Subtotal*  and  SummaiiM  Undar 
EKhar  Option. 

(Insert  current  M813.6.8:  change 
M813.6.8b  to  read  as  follows:) 

b.  Each  rate  (or  weight  increment, 
combination  of  rate  and  discount,  or 
other  variable  in  8.7),  the  number  of 
pieces  at  each  rate,  the  total  postage  at 
each  rate,  and  the  total  postage  for  the 
mailing. 

M81 3.9.0    DOCUMENTATION— 
SECOPO)-  AND  THIRD-CLASS 

M81 3.9.1    Mailing  Statamant 

A  complete,  signed  mailing  statement, 
using  the  correct  USPS  form  or  an 
approved  facsimile,  must  accompany 
each  mailing.  The  endorsement  "M813" 
must  be  placed  at  the  top  and.  as 
appropriate,  "Automated  Site"  (if 
prepared  under  7.0). 

M81 3.9.2    Whan  Not  RaquirMl. 

Documentation  under  9.3  through  9.8 
is  not  required  if  each  piece  in  the 
mailing  is  correctly  ZIP+4  coded  or 
delivery  point  barcoded  and  either;         ' 

a.  Has  postage  affixed  at  the  exact  rate 
for  which  it  qualifies;  or 

b.  Is  of  identical  weight,  the  pieces  in 
each  tray  are  subject  to  the  same  rate, 
and  the  trays  for  each  rate  are  segregated 
when  presented  to  the  USPS. 

M81 3.9.3    Standarda. 

Documentation  must  meet  the  basic 
standards  in  P012  and  those  below. 
Abbreviated  documentation  may  be 
provided  under  M817.  Combined 
mailings  of  second-class  publications 
must  be  documented  under  E238. 

M81 3.9.4    Sagmantation,  Labaltng. 

Documentation  must  be  segmented 
and  labeled  by  qualification  tier  (e.g.. 
presort  and  residual).  Each  must  be 
segmented  further  by  type  of  package 
(e.g.,  5-digit,  3-digit,  AADC)  under  9.5, 
or  have  all  represented  3-  and  5-digit 
ZIP  Codes  and  AADC  codes  reported  in 
a  continuous  sequential  list  under  9.6 
within  each  tier  listing.  Under  either 
option,  data  must  be  presented  as 
shown  in  9.7  and  9.8. 

M81 3.9.5    Typa  of  Package  Option. 

If  the  report  is  segmented  by  type  of 
package,  for  each  type,  individual 
entries  for  each  destination  must  be 
ordered  seauentially  by  ZIP  Code: 

a.  For  5-aigit  packages:  5-digit  ZIP 
Code. 

b.  For  city  packages:  lowest  assigned 
5-digit  ZIP  Code. 

c.  For  3-digit  packages;  3-digit  ZIP 
Code. 

d.  For  AADC  packages:  the  prefix 
"AADC"  followed  by  the  3-digit  AADC 
code  in  L804  or  L803  for  Automated 
Site  mailings. 


M81 3.9.6    Saquantial  Uat  Option. 

If  the  report  is  a  sequential  list, 
individual  entries-f or  each  destination 
must  be  ordered  sequentially  by  ZIP 
Code,  regardless  of  package  type  within 
each  tier  listing: 

a.  For  5-digit  packages:  5-digit  ZIP 
Code. 

b.  For  city  packages;  lowest  assigned 

5-digit  ZIP  Code. 

c.  For  3-digit  packages:  3-digit  ZIP 
Code. 

d.  For  AADC  packages:  the  prefix 
"AADC"  followed  by  the  3-digit  AADC 
code  in  L804  (or  L803  for  automated  site 
mailings). 

e.  For  second-class  only,  listings  for  5- 
digit,  city,  end  3-digit  packages  must  be 
preceded  by  the  prefixes  5DG,  CTY,  and 
3DG,  respectively. 

M81 3.9.7    Una  Entriaa  Under  Elttwr  Option. 

Under  either  option,  each  line  entry 
must  report  ZIP+4  coded  (including 
delivery  point  barcoded)  and  non-ZIP-f  4 
coded  pieces  by  each  rate  for  which 
specific  numbers  of  pieces  are  eligible, 
and  a  cumulative  total  for  the  segment 
through  that  entry.  As  applicable,  data 
on  each  line  must  be  broken  down 
further 

a.  In  second-class  mailings,  to 
separate  report  in-county  and  outside- 
county  pieces,  and  level  A/G/Jl  and 
level  B/H/J3  rates. 

b.  In  third-class  mailings,  to 
separately  report  pieces  at  each 
destination  entry  rate. 

M81 3.9.8    Subtotal*  and  Summarla*  Under 
Either  Option. 

Each  column  of  data  must  be 
subtotaled  at  the  end  of  each  segment  of 
the  report  and  a  summary  must  list  data 
for  the  entire  mailing,  including  the 
residual.  The  summary  must  include: 

a.  The  number  of  pieces  with  a  ZIP+4 
code  or  delivery  point  barcode,  the 
number  without,  the  total  number  of 
pieces  in  the  mailing,  and  the 
percentage  with  ZIP+4  codes  or  delivery 
point  barcodes. 

b.  Each  rate  (or  other  variable  in  9.7), 
the  number  of  pieces  at  each  rate,  the 
total  postage  at  each  rate,  and  the  total 
postage  for  the  mailing.  For  second-class 
mailings,  the  postage  rates  and 
computed  totals  may  be  omitted. 

c.  ror  postage-affixed  mailings, 
further  detail  must  be  added  as  needed 
to  account  for  the  value  of  postage 
affixed,  if  less  than  the  applicable 
amount  and  the  net  due,  to  yield  the 
correct  postage. 

M814    BARCODED— TRAY-BASED 
MAILINGS 

M814.1.0    BASIC  STANDARDS 


M814.1.4    Packaging. 

Separator  cards  are  permitted  only 
under  4.3.  Packaging  is  required: 

a.  For  mailings  consisting  entirely  of 
pieces  that  qualify  by  size  for  First-Class 
card  rates,  regardless  of  the  actual  rate 
claimed  or  class  of  mail. 

Package  labels  are  required  in  less- 
than-full  trays. 

b.  For  second-  and  third-class  mail  in 
mixed-AADC  trays.  Package  labels  are 
required. 

iyi814.1.S    No  Packaging. 

c.  Residual  mail  must  be  prepared 
under  3.0  or  4.0. 


M814.3.0 
CLASS 


RESIDUAL  MAIL— FIRST- 


l«814J.1    Definition. 

Pieces  remaining  after  packages  and 
trays  are  prepared  under  2.0  are  residual 
(nonqualifying)  mail.  Residual  mail 
must  be  prepared  under  3.2  or  3.3, 
except  that  preparation  may  be  finer 
than  those  standards,  by  agreement 
between  the  mailer  and  the  entry  post 
office  for  multiple  acceptance  times. 

M814.3.2    Soquancing,  Grouping. 
([)eleteM814.3.2f.  Renumber 
M814.3.2g  to  M814.3.2f  and  change  the 
term  "DIS"  to  "MXD."  Renumber 
M814.3.2h  to  M814.3.2g  and  change  to 
read  as  follows:  "For  Line  2:  FCM  LTRS, 
followed  by  BARCODED  WKG."] 

M814J.3    Separation  by  Rata. 

(In  a(l),  delete  "First-Class."  In  a(3) 
delete  "First-Class."  Delete 
M814.3.3a(4)  and  M814.3.3a(5).  In 
M814.3.3C  change  "DIS"  to  "MXD."  In 
M814.3.3d  change  "class  of  mail"  to 
"FCM  LTRS.") 


M814.4.0    RESIDUAL  MAIL- 
SECOND-  AND  THIRD-CLASS 

M81 4.4.1    Definition. 

Pieces  remaining  after  packages  and 
trays  are  prepared  under  2.0  are  residual 
(nonqualifying)  mail. 

Il/i81 4.4.2    Grouping. 

Residual  pieces  must  be  sorted  by 
AADC  area.  A  piece  count  listing  must 
be  provided  that  shows  by  AADC  area 
and  rate  category  the  number  of  pieces 
with  a  delivery  point  barcode,  the 
number  of  pieces  without  a  delivery 
point  barcode  that  qualify  for  the  ZIP+4 
rates,  and  the  number  of  other  pieces. 

M814.4.3    Packaging. 

Residual  mail  in  mixed-AADC  trays 
must  be  packaged  and  labeled. 
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Mai4.4.4    Sin. 

Tray  size:  a.  AADC:  full  trays;  one 
less-than-full  tny  permitted  per 
destination  per  mailing. 

b.  K4ixed-AAOC:  full  trays;  one  less- 
than-full  tray  permitted. 

M814.4.S    PrMort  and  Labeling. 

Residual  presort  sequence  and 
labeling: 

a.  AADC  (reqiiired):  use  L804  on  Line 
1. 

b.  Mixed-AADC  (optional  with  no 
minimum);  on  Line  1  use  "DIS" 
followed  by  the  applicable  origin  SCF 
name,  state,  and  ZIP  Code  from  LOOS 
or  L004. 

M814.4.6  Sjne2. 
Use  2C.  NEWS,  or  3C.  followed  by: 

a.  For  AADC  trays:  AADC 
BARCODED. 

b.  For  mixed-AADC  trays: 
BARCODED  WKG. 

M81 4.4.7    Presentatloa 

When  presented  to  the  USPS,  trays  of 
residual  mail  must  be  separated  from 
trays  of  qualifying  mail. 

M814.5.0    DOCUMENTATION- 
FIRST-CLASS 


M81 4.5.1    ItaiHng  St 
Insert  current  M814.4.1.). 

M81 4.5.2    Overflow  Tray*. 
[Insert  current  M814.4.2.} 

M81 4.5.3    When  Not  Required. 
[Insert  current  M814.4.3.] 

M814.5.4    Standard*. 

[Insert  current  M814.4.4;  delete 
"Combined  mailings  of  second-class 
publications  must  be  documented  under 
E238.") 

M81 4.5.5    Segmentation.  Labeling. 
Documentation  must  be  segmented 

and  labeled  by  sortation  (tray-level). 
Within  each,  tray  destination  and 
contents  must  be  reported  by  Zip  Code 
(ZIP  Code  option)  as  showrn  in  5.6  or  by 
tray  label  or  number  and  Zip  Code  (tray 
label  option)  as  shown  in  5.7.  Under 
either  option,  data  must  be  presented  as 
shown  in  5.8  and  5.9. 

M81 4.5.6    ZIP  Coda  Option. 

[Insert  current  M814.4.6.] 

M814.5.7    Tray  Label  Option. 

[Insert  cxirrent  M814.4.7.I 

M8145J    Line  Entrie*  Under  Either  Option. 

[Insert  current  M814.4.8;  delete  the 
phrase  "a  tray  total"  in  fiist  sentence; 
delete  8c  and  8d.  In  8a  delete  "First- 
Qass."  In  8b  delete  "First-Cla88."J 


M814J.9    8ubto<ada  and  Summartes  Under 
Eltt>er  Option. 

[Insert  current  M814.4.9;  in  9b  change 
"4.8"  to  "5.8"  and  delete  "(For  second- 
class  mailings,  postage  rates  and 
computed  totals  may  be  omitted.)"] 

M814.6i>    D0CUMENTAT1(M«— 
SECOND-  AND  THIRD-CLASS 

M814.6.1    Mainng  Statement 

A  complete,  signed  mailing  statement, 
using  the  corrert  USPS  form  or  an 
approved  facsiniie,  miist  accompany 
each  mailing.  The  endorsement  "M814  ' 
must  be  placed  at  the  top,  based  on  the 
documentation  used,  and  "TIP  Code 
Option"  or  "Tray  Label  Option." 

M81 AA2    Ovarflow  Traye. 

If  there  are  overflow  trays,. a  listing  of 
them  must  accompany  the  mailing 
statement  regardless  of  other 
documentation. 

Mt14J^    Wlwn  Not  ftoquirad. 

Documentation  imder  6.4  through  6.9 
is  not  required  if  ea::h  piece  in  the 
mailing  is  correctly  delivery  point 
barcoded  and  either 

a.  Has  postage  aff^ed  at  the  exact  rate 
for  which  it  qualifies;  or 

b.  Is  of  identical  iveight,  the  pieces  in 
each  tray  are  subject  tc  the  same  rate, 
and  the  trays  for  each  rate  are  separated 
when  presetted  to  the  USPS. 

M814.6.4    Standw^. 

Documentation  must  meet  the  basic 
standards  in  P012  and  those  below. 

Abbreviated  documentation  may  be 
provided  under  M817.  Combined 
maiUngs  of  second-class  publications 
must  be  documented  under  E238. 

M814.6J    Segmentation,  Labeling. 

Documentation  must  be  segmented 
and  labeled  by  sortetion  (tray  level). 

Within  each,  tray  destinations  and 
contents  must  be  reported  by  ZIP  Code 
(ZIP  Code  option)  as  shown  in  6.6  or  by 
tray  label  or  number  and  ZIP  Code  (tray 
label  option)  as  shown  in  6.7.  Under 
either  option,  data  must  be  presmted  as 
shown  in  6.8  and  6.9. 

M81 4.6.6    ZIP  Code  Option. 

Under  the  ZIP  Code  option, 
individual  entries  for  each  type  of  tray 
destination  must  be  listed  sequentially 
by  21IP  Code.  Volume  in  overflow  trays 
must  be  included  in  the  corresponding 
entry  even  though  there  is  a  list  of 
overflow  trays. 
«.  For  5-digit  trays:  5-digit  ZIP  Code. 

b.  For  city  trays:  lowest  assigned  5- 
digit  ZIP  Code. 

c.  For  3-digit  trays;  3-digit  ZIP  Code. 

d.  For  SCF  trays:  3-digit  ZIP  Code. 


e.  For  AADC  trays:  the  prefix  "AADC" 
followed  by  the  3-digit  AADC  code  in 
L804. 

f.  For  mixed-AADC  trays;  for  each 
AADC  package,  the  prefix  "AADC" 
followed  by  the  3-digit  AADC  code  in 
L804. 

MAI  4.6.7    Tray  Label  Option. 

Under  the  tray  label  option, 
individual  entries  for  each  tray  must  be 
listed  sequentially  by  the  unique  tray 
number  on  each  label  or  by  Line  1  on 
the  label.  The  contents  of  each  overflow 
tray  is  reported  as  an  individual  entry 
even  though  there  is  a  list  of  overflow 
trays.  Each  tray  entry  must  be 
subdivided  as  needed  to  r^ort  volume 
sequentially  by  ZIP  Code  in  the  tray  a^ 
follows; 

a.  For  5-digit  trays:  5-digit  ZIP  Code. 

b.  For  city  trays:  lowest  assigned  5- 
digit  ZIP  Code. 

c.  For  3-digit  trays:  3-digit  ZIP  Code. 

d.  For  SCF  trays:  3-digit  ZIP  Code. 

e.  For  AADC  trays:  the  prefix  "AADC" 
followed  by  the  3-digit  AADC  code  in 
L804. 

f.  For  mixed-AADC  trays:  for  each 
AADC  package,  the  prefix  "AADC" 
followed  by  the  3-digit  AADC  code  in 
L804. 

iM814.6J    Un*  Entries  Under  Ellt)«r  Option. 

Under  either  option,  each  line  entry 
must  separately  report  delivery  point 
barcoded  mail,  correctly  ZIP+4  coded 
nonbarcoded  mail  (meeting  the 
standards  in  C830),  and  other  pieces  by 
each  rate  for  which  specific  numbers  of 
pieces  are  eligible  and  a  cumulative 
total  for  the  segment  through  that  entry. 
As  applicable,  data  on  each  hne  must  be 
broken  down  further: 

a.  In  second-class  mailings,  to 
separately  report  in-county  and  outside- 
county  pieces,  and  level  A/G/Jl  and 
level  B/H/J3  rates. 

b.  In  third-class  mailings,  to 
separately  report  pieces  at  each 
destination  entry  rate. 

M81 4.6.9    Subtotals  and  Summariee  Under 
Eittier  Option. 

Each  column  of  data  must  be 
subtotaled  at  the  end  of  each  segment  of 
the  re{>ort  and  a  summary  must  list  data 
for  the  entire  mailing,  including  the 
residual.  The  summary  must  include: 

a.  The  number  of  pieces  with  a 
delivery  point  barcode,  the  number 
without,  the  total  number  of  pieces  in 
the  mailing,  and  the  percentage  with 
delivery  praint  barcodes. 

b.  Each  rate  (or  o^er  variable  in  4.8). 
the  number  of  pieces  at  each  rate,  the 
total  postage  at  each  rate,  and  the  total 
postage  for  the  mailing.  For  second-class 
mailings,  the  postage  rates  and 
computed  totals  may  be  omitted. 
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c.  A  list  of  overflow  trays. 

d.  For  postage-affixed  mailings, 
further  detail  must  be  added  as  needed 
to  account  for  the  value  of  postage 
affixed,  if  less  than  the  applicable 
amount  and  the  net  due,  to  yield  the 
correct  postage. 

M815    Barcoded— TWe-TIer  Peckage-BaMd 

Mailing*. 

M81S.1.0    BASIC  STANDARDS 

M815.1.1    Standtfde. 

First-Class  Mail  claimed  at  a  Barcoded 
presort  rate  must  be  prepared  as  a  tray- 
based  mailing  under  M814,  as  a  two-tier 
package-based  mailing  under  1.2 
throu^  1.8,  2.0  through  4.0,  and  6.0,  or 
as  a  three-tier,..peckage-based  mailing 
under  M816.  Second-  and  third-class 
mail  claimed  at  a  Barcoded  presort  rate 
must  be  prepared  as  a  tray-based 
mailing  under  M814,  as  a  two-tier 
package-based  mailing  under  1.2 
throu^  1.8.  5.0,  and  7.0,  or  as  a  three- 
tier  package-based  mailing  under  M816. 
Grouping,  packaging,  labeling,  and 
traying  are  subject  to  the  standards  in 
MOlO  through  M030. 

M815.1^    Packaging. 

[Change  last  sentence  to  read 
"Packaging  or  separator  cards  are 
required,  as  appropriate,  for  other  pieces 
for  other  pieces  placed  in  city,  3-digit, 
or  SCF  trays."  Add  the  follov«ng 
sentence  to  the'end  of  the  section: 
"Packaging  (no  separator  cards]  is 
required  in  AADC  trays  and  mixed- 
AADC  trays,  except  for  full  AADC  trays 
containing  only  residual  pieces."] 


M815.1.4    Saparator  Carde. 

Separator  cards  may  not  be  used  in  a 
less-than-full  tray  for  the  entry  SCF.  in 
AADC  trays,  in  mixed-AADC  trays,  or  in 
the  residual  portion  imless  permitted  by 
4.0. 


IM1S.2.0    Pacing*  Preparation. 
M81 5.2.1    Siz*. 

c.  3-digit:  (1)  Required  at  50  pieces 
(optional  for  First-Class  Mail  not 
claimed  at  the  3-digit  Barcoded  rate). 
Smaller  packages  prohibited  at  3-digit 
barcoded  rates. 

(2)  Optional  with  no  minimum  for 
residual  pieces  in  SCF  trays  and  in  3- 
digit  trays  for  single  3-digit  SCFs 

(First-,  second-,  and  third-class  imder 
Residual  Option  1  only). 

d.  AADC:  required  with  no  minimum: 
(1)  For  residual  pieces  in  AADC  trays 

that  also  contain  qualifying  packages 
under  Residual  Option  1. 


(2)  For  residual  pieces  in  less-than- 
full  AADC  trays. 

(3)  For  residual  pieces  in  mixed- 
AADC  trays. 

11815.2.2    PrasortandLabaiing. 

c.  3-digit  (required  for  second-  and 
third-class  mail  and  First-Class  Mail 
claimed  at  the  3-digit  Barcoded  rate; 
optional  for  residual  prepared  under 
Residual  Option  1);  use  green  Label  3  or 
OEL. 

d.  AADC  (required  for  second-  and 
third-class  residual;  optional  for  First 
Class  residual);  use  pink  Label  A  or 
OEL. 

M815.3.0    TRAY  PREPARATION- 
FIRST-CLASS  QUALIFYING  MAIL 

IM81 5.3.1    Exces*  Mail. 

Packages  or  portions  of  packages 
remaining  after  full  trays  are  prepared 
imder  3.2a  through  3.2c  must  be  placed 
in  full  trays  to  the  next  available  level 
or  in  AADC  trays. 

M81 5.3.2    Size. 

[Delete  M815.3.2b;  renumber 
M815.3.2C  through  M815.3.2e  as 
M815.3.2b  through  M815.3.2d.l 

M81 5.3.3    Pr**ort  and  Labaling. 

[Delete  M815.3.3b;  renumber 
M815.3.3C  through  M815.3.3e  as 
M815.3.3b  through  M815.3.3d;  revise 
new  sections  M815.3.3b  through 
M815.3.3d  as  follows:] 

b.  3-digit  (required);  for  nonmilitary 
mail,  use  L002  on  Line  1  for  iinique  3- 
digit  ZIPs;  use  L003  or  L004  (vathout 
letters  "SCF"  and  using  the  3-digit  ZIP 
Code  of  the  tray  contents)  for  others;  on 
Line  1  for  military  mail,  use  "APO"  or 
"FPO"  followed  by  AE  (for  3-digit  ZIP 
Code  prefixes  090-093  and  095).  or  AP 
(for  ZIPs  966),  or  "APO/FPO,"  followed 
by  AE  (for  ZIPs  094  and  096-098).  AA 
(for  ZIPs  340),  or  AP  (for  ZIPs  962-965), 
followed  by  the  destination  3-digit  ZIP 
Code  prefix. 

c.  SCF  (required);  use  L004  on  Line  1 
for  mail  for  listed  3-digit  areas. 

d.  AADC  (required);  use  L804  on  Line 
1, 

M81 5.3.4    Una  2. 
Line  2:  FCM  LTRS  and: 

a.  On  5-digit.  3-digit,  and  SCF  trays: 
BARCODED. 

b.  On  AADC  trays:  AADC 
BARCODED. 


M815.4.0 
CLASS 


RESIDUAL  MAIL— FIRST- 


M81 5.4.1    Definition. 

Pieces  remaining  after  packages  and 
trays  are  prepared  imder  2.0  and  3.0  are 
residual  (nonqualifying)  mail.  Residual 


mail  must  be  prepared  under  4.2,  4.3,  or 
4.4,  except  that  preparation  may  be  finer 
than  those  standards,  by  agreement 
between  the  mailer  and  the  entry  post 
office  for  multiple  acceptance  times. 

M81 5.4.2    R**lduai  Option  1. 

Under  this  option,  residual  pieces  are 
packaged  by  AADC  and  placed  in  AADC 
trays  with  qualifying  packages  and  in 
optional  mixed-AADC  trays.  At  the 
mailer's  option,  residual  mail  may  also 
be  packaged  by  3-digit  ZIP  Code  and 
placed  in  SCF  trays.  Packages  and  trays 
must  be  prepared  under  2.1,  2.2.  and 
5.4c  through  f.  AADC  trays  containing 
only  residual  AADC  packages  are 
allowed.  Mixed-AADC  trays  are  limited 
to  residual  AADC  packages  only. 

M81 5.4.3    S*qu*nc*,  Grouping. 

[Insert  current  M815.4.2;  replace 
current  M815.4.2f  through  with  the 
following:) 

f.  For  Line  1  of  the  tray  label,  use 
"MXD."  followed  by  the  application 
origin  SCF  name,  state,  and  ZIP  Code 
from  L003  or  L004. 

g.  For  Line  2:  FCM  LTRS  BARCODED 
WKG. 

M81 5.4.4    Separation  by  Rat*. 

[Insert  current  M815.4.3;  delete  the 
phrase  "First-Class"  in  M815.4.3a(l) 
and  M815.4.3a(3);  delete  sections 
M815.4.3a(4)  and  M815.4.3a{5);  revise 
M815,4.3c  and  M815.4.3d  to  read  as 
follows:] 

c.  For  Line  1  of  the  tray  label,  use 
"MXD,"  followed  by  the  applicable 
origin  SCF  name,  state,  and  ZIP  Code  in 
L003  or  L004. 

d.  For  Line  2:  FCM  LTRS  followed  by: 

(1)  On  trays  of  deUvery  point 
barcoded  mail:  BARCODED  WKG. 

(2)  On  trays  of  ZIP+4  mail:  ZIP+4 
WORKING  or  ZIP+4  WKG. 

(3)  On  trays  of  other  mail:  WORKING 
or  WKG. 

M81S.5.0    TRAY  PREPARATION— 
SECOND-  AND  THIRD-CLASS  MAIL 

M81 5.5.1    Qualifying  Mail. 

Pieces  prepared  under  2.l8  through 
2.1c(l)  and  2.2a  through  2.2c  are 
qualifying  mail.  Qualifying  mail  may 
not  be  placed  in  mixed-AADC  trays. 

M81 5.5.2    Raaldual  Mall. 

Pieces  remaining  after  packages  are 
prepared  under  2.1a  through  2.1c(l)  and 
2.2a  through  2.2c  are  residual 
(nonqualifying)  mail.  Residual  mail 
must  be  prepared  xmder  one  of  the 
following  two  options: 

a.  Residual  Option  1.  Under  this 
option,  residual  pieces  are  packaged  by 
AADC  and  placed  in  AADC  trays  with 
qualifying  packages  and  in  optional 
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mixed-AADC  trays.  At  the  mailer's 
option,  residual  mail  may  also  be 
packaged  by  3-digit  ZIP  Code  and 
placed  in  SCF  trays.  Packages  and  trays 
must  be  prepared  imder  2.1,  2.2,  and 
5.4b  through  f.  AADC  trays  containing 
only  residual  AADC  packages  are 
allowed.  Mixed-AADC  trays  are  limited 
to  residual  AADC  packages  only. 

b.  Residual  Option  2.  Under  this 
option,  residual  mail  is  kept  separate  ■ 
from  qualifying  mail.  Residual  pieces 
must  be  prepared  in  AADC  trays  and 
optional  mixed-AADC  trays  under  2.1, 
2.2,  and  5.4  e  and  f.  All  residual  pieces 
in  less-than-full  AADC  and  in  mixed- 
AADC  trays  must  be  prepared  in  AADC 
packages. 

M815.S.3    ExcMeMalL 

Packages  or  portions  of  packages 
remaining  after  full  trays  are  prepared 
imder  5.4a  through  5.4d  must  be  placed 
in  full  trays  to  the  next  available  level 
or  in  AADC  trays.  AADC  packages 
remaining  after  full  AADC  trays  are 
prepared  may  be  placed  in  mixed-AADC 
trays. 

M81 5.5.4    Tray  Size. 

Tray  size: 

a.  5-digit:  required  full  trays;  less- 
than-full  and  overflow  trays  prohibited. 

b.  City:  optional  full  trays  (available 
for  second-class  only};  less-than-full  and 
overflow  trays  prohibited. 

c.  3-digit:  required  full  trays;  less- 
than-full  and  overflow  trays  prohibited, 
except  for  one  less-than-full  tray  for  the 
SCF  serving  the  post  office  of  entry  if 
hsted  in  L003.  « 

d.  SCF:  required  full  trays;  less-than- 
full  and  overflow  trays  prohibited, 
except  for  one  less-than-full  tray  for  the 
SCF  serving  the  post  office  of  entry. 

e.  AADC:  reqvdred  if  enough  pieces  to 
fill  tray;  less-than-full  and  overflow 
trays  allowed. 

f.  Mixed-AADC  ttays:  optional  full 
trays;  one  less-than-full  tray  permitted. 

M81 5.5.5    Prmort  and  Labeling. 

Tray  presort  sequence  and  labeling: 

a.  5-digit  (required);  use  destination  of 
packages  on  Line  1  for  nonmilitary  mail; 
on  Line  1  iot  miUtary  mail,  use  "APO" 
or  "FPO"  followed  by  AE  (for  3-digit 
ZIP  Code  prefixes  090-098),  AA  (for 
ZIPS  340).  or  AP  (for  ZIPs  962-966), 
followed  by  the  designation  ZIP  on 
packages. 

b.  Qty  (optional;  for  second-class 
only);  use  lowest  ZIP  Code  for 
destination  from  LOOl  on  Line  1. 

c.  3-digit  (required);  for  nonmilitary 
mail,  use  L002  on  Line  1  for  unique  3- 
digit  ZIPs;  use  L003  or  L004  (without 
letters  "SCF"  and  using  the  3-digit  ZIP 
Code  of  the  tray  contents)  for  others;  on 


Line  1  for  mihtary  mail,  use  ".M'O"  or 
"FPO"  followed  by  AE  (for  3-digit  ZIP 
Code  prefixes  090-093  and  095),  or  AP 
(for  ZIPs  966).  or  "fiPO/FPO."  followed 
by  AE  (for  ZIPs  094  and  096-098),  AA 
(for  ZIPs  340),  or  AP  (for  ZIPS  962-965). 
followed  by  the  designation  3-digit  ZIP 
Code  prefix. 

d.  SCF  (required);  use  L004  on  Line  1 
for  mail  Usted  3-digit  areas. 

e.  AADC  (required);  use  L804  on  Line 
1. 

t  Mixed-AADC  (optional);  on  Line  1 
use  "DIS"  followed  by  the  applicable 
SCF  of  entry  name,  state,  and  SCF  Code 
from  L003  or  L004. 

IM81 5.5.6    Line  2. 

Line  2:  2C,  NEWS,  or  3C  as 
appropriate,  and:  { 

a.  On  5-digit.  3-digit.  and  SCF  trays: 
LTRS  BARCODED. 

b.  On  city  trays  ( "or  second-class  mail 
only):  LTRS  BARCQDED.  and  CITY, 
right-justified  under  the  ZIP  Code  on 
Line  1. 

C.  On  AADC  trays:  LTRS  AADC 
BARCODED. 

d.  On  mixed-AADC  trays;xLTRS 
BARCODED  WKG. 

IM81 5.6.0    Documentation— FIrst-Claaa. 

14815.8.1    MaWng  Sttatwnant 
[Insert  current  M815.5.1.} 


M81 5.6.2    Whan  Not  Required. 

[Insert  current  M815.5.3;  change 
"Documentation  under  5.4  through  5.8" 
to  "Documentation  under  6.4  through 
6.8"] 


M81 5.6.3    Standards. 

[Insert  current  M815.5.2;  delete 
"Combined  mailings  of  second-class 
publications  must  be  documented  imda 
E238."] 


IM81S.6.4    Segmantmon.  LabaBng. 

Documentation  Tiust  be  segmented 
and  labeled  by  qu?lincation  tier  (e.g., 
presort  and  residud},  except  if  the 
residual  is  separated  under  4.4.  Each 
must  be  either  segmented  further  by 
type  of  package  (e.g..  5-digit.  3-digit. 
AADC  for  Residual  Option  1]  imder  6.5. 
or  have  all  represented  3-  and  5-digit 
ZIP  Codes  (and  AADC  codes  for 
Residual  Option  V  reported  in  a         Jj 
continuous  sequertiai  hst  under  6.6 
within  each  tier  hr ting.  Under  either 
option,  data  must  be  presented  as 
shown  in  6.7  and  6.8. 

M81 5.6.5    TVpa  of  Padcaga  Option. 

If  the  report  is  segmented  by  type  of 
package,  for  each  type,  individual 


entries  for  each  destination  must  be 
ordered  seauentially  by  ZIP  Code: 

a.  For  5-aigit  packages:  5-digit  ZIP 
Code. 

b.  For  3-digit  packages:  3-digit  ZIP 
Code. 

c.  For  AADC  packages:  the  prefix 
"AADC"  followed  by  the  3-digit  AADC 
code  in  LS04. 

iM81 5.6.6    Sequential  Ust  Option. 

If  the  report  is  a  sequential  Ust, 
individual  entries  for  each  destination 
must  be  ordered  sequentially  by  ZIP 
Code,  regardless  of  package  type  within 
each  tier  Listing: 

a.  For  5-digit  packages:  5-digit  ZIP 
Code. 

b.  For  3-digit  packages:  3-digit  ZIP 
Code. 

c.  For  AADC  packages:  the  prefix 
"AADC"  followed  by  the  3-digit  AADC 
code  in  L804. 

815.6.7    Una  Entrlaa  Under  Either  Option 

Under  either  option,  each  line  entry 
must  report  delivery  point  barcoded 
pieces,  correctly  ZIP+4  coded 
nonbarcod^  pieces  (that  rileet  OCR 
readabiUty  and  related  standards  in 
C830),  and  other  pieces  by  each  rate  for 
which  spedfic  numbers  of  pieces  are 
eligible,  and  a  cumulative  total  for  the 
segment  through  that  witry.  As 
applicable,  data  on  each  Hne  must  be 
broken  down  further: 

a.  In  mailings  of  nonidentical-weight 
pieces  with  postage  affixed,  to 
separately  report  pieces  w^eighing  2 
ounces  or  less  and  pieces  weighing 
more,  and  by  oimce  increment  if  postage 
is  paid  by  precanceled  stamps,  the 
pieces  weigh  more  than  1  ounce,  and 
postage  beyond  the  first  oimce  rate  is 
not  affixed. 

b.  In  postage-affixed  mailings,  in 
which  all  pieces  do  not  have  the  correct 
postage,  including  those  previously 
separated  under  6.7a.  to  separately 
report  letter  mail  weighing  1  ounce  or 
less  and  card-rate  pieces. 

14815.6.8    Subtotals  and  Summaries  Under 
Either  Option. 

[Insert  current  M815.5.8;  change 
M815.5.8b  to  read  as  follows:] 

b.  Each  rate  (or  weight  increment, 
combination  of  rate  and  discount,  or 
other  variable  in  5.7),  the  number  of 
pieces  at  each  rate,  the  total  postage  at 
each  rate,  and  the  total  postage  for  the 
mailing. 

M81S.7.0    DOCUMENTATION— 
SECOND.  AND  THIRD-CLASS 

M815.7.1    lyMIIng  Statement 

A  complete,  signed  mailing  statement, 
using  the  correct  USPS  form  or  an 
approved  facsimile,  must  accompany 


49412       Federal  Register  /  Vol.  58.  No.  182  /  Wednesday.  September  22.  1993  /  Proposed  Rules 


each  mailing.  The  endorsement  "M815" 
must  be  placed  at  the  top. 

IM1 5.7.2    When  Net  Required. 

Documentation  under  7.3  through  7.8 
is  not  required  if  each  piece  in  the 
maihng  is  correctly  delivery  point 
barcoded  and  either: 

a.  Has  postage  afBxed  at  the  exact  rate 
for  which  it  qualifies;  or 

b.  Is  of  identical  weight,  the  pieces  in 
each  tray  are  subject  to  the  same  rate, 
and  the  trays  for  each  rate  are  segregated 
when  presented  to  the  USPS. 

M81 5.7.3    Standard*. 

Documentation  must  meet  the  basic 
standards  in  P012  and  those  below. 
Abbreviated  documeijtation  may  be 
provided  under  M817.  Combined 
mailings  of  second-class  publications 
must  be  documented  under  E238. 

MS15.7.4    Segmentation,  UUMllng. 

Documentation  must  be  segmented 
and  labeled  by  qualiBcation  tier  (e.g., 
presort  and  residual).  Each  must  be 
segmented  further  by  type  of  package 
(e.g..  5-digit.  3-digit.  AADC)  under  7.5. 
or  have  all  represented  3-  and  5-digit 
ZIP  Codes  and  AADC  codes  reported  in 
a  continuous  sequential  list  under  7.6 
within  each  tier  Hsting.  Under  either 
option,  data  must  be  presented  as 
shown  in  7.7  and  7.8. 

IM81 5.7.5    Type  Of  Paclcage  Option. 

If  the  report  is  segmented  by  type  of 
package,  for  each  type,  individual 
entries  for  each  destination  must  be 
ordered  seouentially  by  ZIP  Code: 

a.  For  5-cligit  packages:  5-digit  ZIP 
Code. 

b.  For  city  packages:  lowest  assigned 
5-digit  ZIP  Code. 

c.  For  3-digit  packages:  3-digit  ZIP 
Code. 

d.  For  AADC  packages:  the  prefix 
"AADC"  followed  by  the  3-digit  AADC 
code  in  L804. 

IM1 5.7.6    Sequentiai  List  Option 

If  the  report  is  a  sequential  list, 
individual  entries  for  each  destination 
must  be  ordered  sequentially  by  ZIP 
Code,  regardless  of  package  type  within 
each  tier  hsting: 

a.  For  5-digit  packages:  5-digit  ZIP 
Code. 

b.  For  city  packages:  lowest  assigned 
5-digit  ZIP  Code. 

c.  For  3-digit  packages:  3-digit  ZIP 
Code. 

d.  For  AADC  packages:  the  prefix 
"AADC"  foUowed  by  the  3-digit  AADC 
code  in  L804. 

e.  For  second-class  only,  listings  for  5- 
digit.  city,  and  3-digit  packages  must  be 
preceded  by  the  prefix  5DG,  CTY,  and 
3DG,  respectively. 


IMI81S.7.7    Une  Entries  Under  Either  Option. 

e 

Under  either  option,  each  line  entry 
must  report  deUvery  point  barcoded 
pieces,  correctly  ZIP+4  coded 
nonbarcoded  pieces  (that  meet  OCR 
readabiUty  and  related  standards  in 
C830).  and  other  pieces  by  each  rate  for 
which  specific  numbers  of  pieces  are 
eligible,  and  a  cumulative  total  for  the 
segment.  As  applicable,  data  on  each 
line  must  be  broken  dowm  further: 

a.  In  second-class  mailings,  to 
separately  report  in-county  and  outside- 
county  pieces,  and  level  A/G/Jl  and 
level  B/H/I3  rates. 

b.  In  third-class  mailings,  to 
separately  report  pieces  at  each 
destination  entry  rate. 

M81 5.7.8    Subtotal*  and  Summarie*  Under 
Either  Option. 

Each  column  of  data  must  be 
subtotaled  at  the  end  of  each  segment  of 
the  report  and  a  summary  must  list  data 
for  the  entire  mailing,  including  the 
residual.  The  summary  must  include: 

a.  The  number  of  pieces  with  a 
delivery  point  barcode,  the  number 
without,  the  total  number  of  pieces  in 
the  mailing,  and  the  percentage  with 
delivery  point  barcodes. 

b.  Each  rate  (or  other  variable  in  5.7), 
the  number  of  pieces  at  each  rate,  the 
total  postage  at  each  rate,  and  the  total 
postage  for  the  mailing.  For  second-class 
mailings,  the  postage  rates  and 
computed  totals  may  be  omitted. 

c.  For  postage-affixed  mailings, 
further  detail  must  be  added  as  needed 
to  account  for  the  value  of  postage 
affixed,  if  less  than  the  appUcable 
amount  and  the  net  due,  to  yield  the 
correct  postage. 

M816    Barcoded— Three-Tier  Peclcage- 
B***d  IM*illng« 

M816.1.0    BASIC  STANDARDS 

M81 6.1.1    Standard*. 

First-Class  Mail  claimed  at  a  Barcoded 
presort  rate  must  be  prepared  as  a  tray- 
based  mailing  imder  M814,  as  a  two-tier 
package-based  mailing  under  M815,  or 
as  a  three-tier  package-based  mailing 
under  2.0  through  6.0,  and  8.0.  Second, 
and  third-class  mail  claimed  at  a 
Barcoded  presort  rate  must  be  prepared 
as  a  tray-based  mailing  under  M814,  as 
a  two-tier  package-based  mailing  under 
M815,  or  as  a  three-tier  package-based 
mailing  under  2.0  through  4.0,  7.0.  and 
9.0.  Grouping,  packaging,  labeling,  and 
traying  are  subject  to  the  standards  in 
MOlO  through  M030. 

M816.1.2    Paclcaging. 

[Change  last  sentence  to  read 
"Packaging  or  separator  cards  are 
required,  as  appropriate,  for  other  pieces 


for  other  pieces  placed  in  city,  3-digit, 
or  SCF  trays,  unless  accepted  under 
1.3."  Add  the  following  sentence  to  the 
end  of  the  section;  "Packaging  (no 
separator  cards)  is  required  in  AADC 
trays  and  mixed-AADC  trays,  except  for 
full  AADC  trays  containing  only 
residual  pieces."] 


M816.1.4    Separator  Card*. 

Separator  cards  may  not  be  used  in  a 
less-than-fuU  tray  for  the  entry  SCF,  in 
AADC  trays,  in  mixed-AADC  trays,  or  in 
the  residual  portion  imless  permitted 
under  6.0. 


M81 6.4.0    PACKAGE 
PREPARATION— 3-DIGIT  TIER 

IMSI  6.4.1     Size. 

Package  size: 

a.  City  (second-class  only):  optional  at 
50  pieces;  smaller  packages  prohibited. 

b.  3-digit: 

(1)  Required  at  50  pieces  (optional  for 
First-Class  Mail  not  claimed  at  the  3- 
digit  Barcoded  rate).  Smaller  packages 
prohibited  at  3-digit  Barcoded  rates. 

(2)  Optional  wlQi  no  minimum  for 
residual  pieces  in  SCF  trays  and  in  3- 
digit  trays  for  single  3-digit  SCFs 

(First-,  second-,  and  third-class  under 
Residual  Option  1  only). 

c.  AADC:  required  with  no  minimum; 

(1)  For  residual  pieces  in  AADC  trays 
that  also  contain  qualifying  packages 
under  Residual  Option  1. 

(2)  For  residual  pieces  in  less-than- 
full  AADC  trays. 

(3)  For  residual  pieces  in  mixed- 
AADC  trays. 

M81 6.4.2    Preeort  and  Labeling. 

a.  City  (optional;  for  second-class 
only):  package  labels  not  required, 
except  under  Residual  Option  1. 

b.  3-digit  (required  for  second-  and 
third-class  mail  and  First-Class  Mail 
claimed  at  the  3-digit  Barcoded  rate): 
use  green  Label  3  or  OEL. 

c.  AADC  (required  for  second-  and 
third-class  residual;  optional  for  First- 
Class  residual);  use  pink  Label  A  or 
OEL. 

M818.5.0    TRAY  PREPARATION— 
nRST-CLASS  3-DIGIT  TIER 

M816J.1    ExcylkMalt 

Packages  or  portions  of  packages 
remaining  after  full  trays  are  prepared 
under  5.2b  and  5.2c  must  be  placed  in 
full  trays  to  the  next  available  level  or 
in  AADC  trays. 


M816J.2    SIz*. 

[Delete  M816.5.2a;  renumber 
M816.5.2b  through  M816.5.2d  as 
M816.5.2a  throu^  M816.5.2c.] 


r 


\ 
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M816.5.3    PrMort  and  Ubcling. 

a.  3-digit  (required);  for  nonmilitary 
mail,  use  L002  on  Line  1  for  unique  3- 
digit  ZIPs;  use  L003  or  L004  (without 
letters  "SCF"  and  using  the  3-digit  ZIP 
Code  of  the  tray  contents)  for  others;  on 
Line  1  for  military  mail,  use  "APO"  or 
"FPO"  followed  by  AE  (for  3-digit  ZIP 
Code  prefixes  090-093  and  095),  or  AP 
(for  ZIPs  966),  or  "APO/FPO."  followed 
by  AE  (for  ZIPs  094  and  096-098).  AA 
(for  ZIPs  340).  or  AP  (for  ZIPs  962-965). 
followed  by  the  destination  3-digit  ZIP 
Code  prefix. 

b.  SCF  (required);  use  L004  on  Line  1 
for  mail  for  listed  3-digit  areas. 

c.  AADC  (required);  use  L804  on  Line 
1. 

M816.5.4    Una  2. 

Line  2: 

a.  On  3-digit  and  SCF  trays:  FCM 
LTRS  3DG  BARCODED. 

b.  On  AADC  trays:  FCM  LTR  AADC 
3D  BARCODE. 


M816.6.0 
CLASS 


RESIDUAL  MAIL— HRST- 


M816.6.1    Definition. 

Pieces  not  packaged  and  trayed  under 
2.0,  3.0,  4.1a.  4.1b(l),  4.2a  and  b,  or  5.0 
are  residual  (nonqualifying)  mail. 
Residual  mail  must  be  prepared  under 
6.2.  6.3.  or  6.4,  except  that  preparation 
may  be  finer  than  those  standards,  by 
agreement  between  the  mailer  and  the 
entry  post  office  for  multiple  acceptance 
times. 

M81 6.6.2    Residual  Option  1. 

Under  this  option,  residual  pieces  are 
packaged  by  AADC  and  placed  in  AADC 
trays  with  qualifying  packages  and  in 
optional  mixed-AADC  trays.  At  the 
mailer's  option,  residual  mail  may  also 
be  packaged  by  3-digit  ZIP  Code  and 
placed  in  SCF  trays.  Packages  and  trays 
must  be  prepared  under  4.1.  4.2,  7.4c 
through  f.  7.5c  through  f,  7.6,  and  7.7. 
AADC  trays  containing  only  residual 
AADC  packages  are  allowed.  Mixed- 
AADC  trays  are  limited  to  residual 
AADC  packages  only. 

M81 6.6.3    Sequence,  Grouping. 

[Insert  current  M816.6.2;  replace 
current  M816. 6. 2f  through  h  with  the 
following:] 

f.  For  Line  1  of  the  tray  label,  use 
"MXD,"  followed  by  the  applicable 
origin  SCF  name,  state,  and  ZIP  Code 
from  L003  or  L004. 

g.  For  Line  2:  FCM  LTRS  BARCODED 
WKG. 

M81 6.6.4    Separation  by  Rate. 

[Insert  current  M816.6.3;  delete 
"First-Class"  in  M816.6.3a(l)  and 
M816.6.3a(3).  Delete  sections 


M816.6.3a(4)  and  M816.6.3a(5).  Revise 
M816.6.3C  and  M8 16.6.3d  to  read  as 
follows:] 

c.  For  Line  1  of  the  tray  labels  use 
"MXD,"  followed  by  the  appHcable 
origin  SCF  name,  state,  and  ZIP  Code  in 
L003orL004., 

d.  For  Line  2:  FCM  LTRS  followed  by: 

(1)  On  trays  of  deUvery  point 
barcoded  mail:  BARCODED  WKG. 

(2)  On  trays  of  ZT+4  mail:  ZIP+4 
WORKING  or  ZIP+4  WKG. 

(3)  On  trays  of  other  mail:  WORKING 
or  WKG. 

M816.7.0    TRAY  PREPARATION- 
SECOND-  AND  TFIRD-CLASS— 3- 
DIGIT  TIER  AND  RESIDUAL 

M81 6.7.1    Ouallfytng  MaU. 

Pieces  prepared  'onder  4.1a  and 
4.1b(l),  and  4.2a  and  4.2b  are  ouaUfying 
mail.  Qualifying  mail  may  not  be  placed 
in  mixed-AADC  trays. 

14816.7.2    Residual  Mall. 

Pieces  not  packaged  and  trayed  under 
2.0,  3.0, 4.1a,  4.1b(l),  4.2a  and  b.  7.4a 
through  e,  and  7.58  through  e  are 
residual  (nonqualifying)  mail.  Residual 
mail  is  not  permitted  in  the  5-digit  tier. 
Residual  mail  must  be  prepared  under 
one  of  the  following  two  options: 

a.  Residual  Option  1.  Under  this 
option,  residual  pieces  are  packaged  by 
AADC  and  placed  in  AADC  trays  with 
quahfying  packages  and  in  optional 
mixed  AADC  trays.  At  the  mailer's 
option,  residual  mail  may  also  be 
packaged  by  3-digit  ZIP  Code  and 
placed  in  SCF  trays.  Packages  and  trays 
must  be  prepared  under  4.1,  4.2,  7.4b 
through  f,  7.5b  through  f,  7.6,  and  7.7. 
AADC  trays  containing  only  residual 
AADC  packages  are  allowed.  Mixed- 
AADC  trays  are  limited  to  residual 
AADC  packages  only. 

b.  ResidualOption  2.  Under  this 
option,  residual  mail  is  kept  separate 
fi-om  qualifying  mail.  Residual  pieces 
must  be  prepared  in  AADC  trays  and 
optional  mixed-AADC  trays  under  4.1, 
4.2,  7.4b  through  f,  7.5b  throu^  f.  7.6, 
and  1.1.  AH  residuei  pieces  in  less-than- 
full  AADC  and  in  mixed-AADC  trays 
must  be  prepared  in  AADC  packages. 

M816.7.3    ExceasMall. 

Packages  or  portions  of  packages 
remaining  after  full  trays  are  prepared 
under  7.4a  through  7.4d  must  be  placed 
in  full  trays  to  the  next  available  level 
or  in  AADC  trays.  AADC  packages 
remaining  after  full  AADC  trays  are 
prepared  may  be  placed  in  mixed-AADC 
trays.  ji 

IM816.7.4    Tray  Size. 

Tray  size:  I 

a.  5-digit:  required  fiill  trays;  less- 
than-full  and  overflow  trays  prohibited. 


b.  City:  optional  full  trays  (available 
for  second-class  only);  less-than-full  and 
overflow  ttays  prohibited. 

c.  3-digit:  required  full  trays;  less- 
than-full  and  overflow  trays  prohibited, 
except  for  one  less-than-full  tray  for  the 
single  3-digit  SCF  serving  the  post  office 
of  entry  if  listed  in  L003. 

d.  SCF:  required  full  trays;  less-than- 
full  and  overflow  trays  prohibited, 
except  for  one  less-than-full  tray  for  the 
SCF  serving  the  post  office  of  entry. 

e.  AADC:  required  if  enough  pieces  to 
fill  tray;  less-than-full  and  overflow 
trays  allowed. 

f.  Mixed-AADC  trays;  optional  full 
trays;  one  less-than-full  tray  permitted. 

M816.7.S    Presort  and  Labeling. 

Tray  presort  sequence  and  labeling: 

a.  5-digit  (required);  use  destination  of 
packages  on  Line  1  for  nonmilitary  mail; 
on  Line  1  for  military  mail,  use  "APO" 
or  "FPO,"  followed  by  AE  (for  3-digit 
ZIP  Code  prefixes  090-098).  AA  (for 
ZIPs  340),  or  AP  (for  ZIPs  96-966), 
followed  by  the  destination  ZIP  on        ^ 
packages. 

b.  Qty  (optional;  for  second-class 
only);  use  lowest  ZIP  Code  for 
destination  ft-om  LOOl  on  Line  1. 

c.  3-digit  (required);  for  nonmilitary 
mail.  Use  L002  on  Line  1  for  unique  3- 
digit  ZIPs;  use  L003  or  L004  (without 
letters  "SCF"  and  using  the  3-digit  ZIP 
Code  of  the  tray  contents)  for  others;  on 
Line  1  for  military  mail,  use  "APO"  or 
"FPO"  followed  by  AE  (for  3-digit  ZIP 
Code  prefixes  090-093  and  095),  or  AP 
(for  ZIPs  966),  or  "APO/FPO,"  followed 
by  AE  (for  ZIPs  094  and  096-098),  AA 
(for  ZIPs  340)  or  AP  (for  ZIPs  962-965). 
followed  by  the  destination  3-digit  ZIP 
Code  prefix. 

d.  SCF  (required);  use  L004  on  Line  1 
for  mail  for  listed  3-digit  areas. 

e.  AADC  (required);  use  L804  on  Line 
1. 

f.  Mixed-AADC  (optional);  on  Line  1 
use  "DIS"  followed  by  the  appUcable  , 
SCF  of  entry  name,  state,  and  SCF  Code 
from  L003  or  L004. 

M81 6.7.6    Una  2 — Mailings  Prepared  Under 
Residual  Option  1. 

Line  2:  2C,  NEWS,  or  3C  as 
appropriate,  and: 

a.  On  city  trays  (for  second-class  mail 
only);  LTRS  BARCODED,  and  CITY, 
right-justified  under  the  ZIP  Code  on 
Line  1. 

b.  On  3-digit,  and  SCF  trays:  LTRS 
BARCODED. 

c.  On  AADC  trays:  LTRS  AADC 
BARCODED. 

d.  On  mixed-AADC  trays:  LTRS 
BARCODED  WKG. 


I 
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II81S.7.7    LIm2— MaUingaPrvpartdUndw 
RMidual  Optton  2. 

Line  2:  2C.  NEWS,  or  3C  as 
appropriate,  and: 

a.  Cta  city  trays  (for  second-class  mail 
only):  LTRS  3DG  BARCODED. 

b.  On  3-.  "git  and  SCF  trays:  LTRS 
3DG  BARCODED. 

c  On  AADC  trays:  LTR  AADC  3D 
BARCODED. 

d.  On  mixed- AADC  trays:  LTRS 
BARCODED  WKG. 

M81 8.8.0  DOCUMENTATIOI*— FIRST- 
CLASS 

M816A1    llaWng  SiMwiMnt 
(Insert  current  M816.7.1.1 
•        •        •        •        • 

M81&8J    Whan  Not  Raquirwl. 

[Insert  current  Mai6.7.3;  change 
"Documentation  under  7.4  through  7.8" 
to  "Documentation  under  8.4  through 
8.8'M 


14816.8.3    Standard*. 

(Insert  current  M816.7.2;  delete 
"Combine'  mailings  of  second-class 
publications  must  be  documented  under 
E238."l 


M81(J.4    SegmanUtion,  LabaUng. 

Documentation  must  be  segmented 
and  labeled  by  qualification  tier  (e.g..  5- 
digit  presort,  3-aigit  presort,  and 
residual),  except  if  the  residual  is 
separated  under  6.4  the  residual  tier 
need  not  be  included.  Each  must  be 
either  segmented  further  by  type  of 
package  (e.g.,  5-digit.  3-digit.  AADC  for 
Residual  Option  1)  under  8.5,  or  have 
all  represented  3-  and  5-digit  ZIP  Codes 
reported  in  a  continuous  sequential  list 
under  a  presort  tiers  listing  and  all  3- 
digit  (and  AADC  codes  for  Residual 
Option  1)  reported  in  a  continuous 
sequential  list  under  aresidual  tier 
listing  under  8.6.  Under  either  opticm, 
data  must  be  presented  as  shown  in  8.7 
and  8.8. 

M816J.S    Typ«  of  Package  Option. 

If  the  report  is  segmented  by  type  of 
package,  for  each  type,  individual 
entries  for  each  destination  must  be 
ordered  sequentially  by  ZIP  Code: 

a.  For  5-aigit  packages:  5-digit  ZIP 
Code. 

b.  For  3-digit  packages:  3-digit  ZIP 
Code. 

c.  For  AADC  packages:  the  prefix 
"AADC"  followed  by  the  3-digit  AADC 
code  in  L804. 

M81 6.8.8    8«H<«itM  Ltat  Option. 

If  the  report  is  a  sequential  list, 
individual  entries  for  each  destination 


mustjbe  ordered  sequentially  By  ZIP 
Code),  regardless  of  package  type  within 
a  separate  presort  listing  and  a  separate 
residual  tier  listing: 

a.  For  5-digit  packages:  5-digit  ZIP 
Code.  I 

b.  For  3-digit  packages:  3-digit  ZIP 
Code. 

c.  For  AADC  packages:  the  prefix 
"AADC"  followed  by  the  3-digit  AADC 
code  in  L804. 

M816J.7    Un«  EntriM  Under  Either  Option. 

Under  either  option,  each  line  entry 
must  report  delivery  point  barcoded 
pieces,  correctly  ZJP+4  coded 
nonbarcoded  pieces  (that  meet  OCR 
readability  and  related  standards  in 
C830),  and  other  pieces  by  each  rate  for 
which  specific  numbers  of  pieces  are 
eligible,  and  a  omiulative  total  for  the 
segment  through  that  entry.  As 
applicable,  data  on  each  line  must  be 
broken  down  further: 

a.  In  mailings  of  nonidentical-weight 
pieces  with  postage  affixed,  to 
separately  report  pieces  weighing  2 
ounces  or  less  and  pieces  weighing 
more,  and  by  ounce  increment  if  postage 
is  paid  by  precanceled  stamps,  the 
pieces  weigh  more  than  1  ounce,  and 
postage  beyond  the  first  ounce  rate  is 
not  affixed. 

b.  In  postage-affixed  mailings,  in 
which  all  pieces  do  not  have  the  correct 
postage,  including  those  previously 
separated  under  8.7a,  to  separately 
report  letter  mail  weighing  1  ounce  or 
less  and  card-rate  pieces. 

|yi81 6.8.8    Subtotal*  and  SwmmarlM  Under 
Either  Option. 

[Insert  current  M816.7.8;  change 
M816.7.8b  to  read  as  follows:] 

b.  Each  rate  (or  weight  increment, 
combination  of  rate  and  discount,  or 
other  variable  in  8.7),  the  nirniber  of 
pieces  at  each  rate,  the  total  postage  at 
each  rate,  and  the  total  postage  for  the 
mailing. 

M816.9.0    DOCUMENTATION- 
SECOND-  AND  THIRD-CLASS 

M816.6.1    MalHng  Statement 

A  complete,  signed  mailing  statement, 
using  the  correct  USPS  form  or  an 
approved  facsimile,  must  accompany 
each  mailing.  The  endorsement  "Mai6" 
must  be  placed  at  the  top. 

M81 6.9.2    Wh«n  Not  Required. 

Documentation  under  9.3  through  9.8 
is  not  required  if  each  piece  in  the 
mailing  is  correctly  delivery  point 
barcoded  and  either: 

a.  Has  postage  affixed  at  the  exact  rate 
for  which  it  qualifies;  or 

b.  Is  of  identical  weight,  the  pieces  in 
each  tray  are  subject  to  the  same  rate. 


and  the  trays  for  each  rate  are  segregated 
when  presented  to  the  USPS. 

M816.9.3    Standard*. 

Documentation  must  meet  the  basic 
standards  in  P012  and  those  below. 
Abbreviated  documentation  may  be 
provided  under  M817.  Combined 
mailings  of  second-class  publications 
must  be  documented  under  E238. 

M81 6.9.4    Segmontatlen,  Laboiing. 

Docxmientation  must  be  segmented 
and  labeled  by  qualification  tier  (e.g.,  5- 
digit  presort,  3-digit  presort  and 
residual).  Each  must  be  segmented 
further  by  type  of  package  (e.g.,  5-digit. 
3-digit,  AAIXZ)  under  9.5.  or  have  all 
represented  3-  and  5-digit  ZIP  Codes 
and  AADC  codes  reported  in  a 
continuous  sequential  list  under  9.6 
vsrithin  a  presort  tier  listing  and  a 
residual  tier  listing.  Under  either  option, 
data  must  be  presented  as  shown  in  9.7 
and  9.8. 

M816.9.5    Type  of  Packag*  Option. 

If  the  report  is  segmented  by  type  of 
package,  for  each  type,  individual 
entries  for  each  destination  must  be 
ordered  sequentially  by  ZIP  Code: 

a.  for  5-digit  packages:  5-digit  ZIP 
Code. 

b.  for  city  packages;  lowest  assigned 
5-digit  ZIP  Code. 

c  for  3-digit  packages:  3-digit  ZIP 
Code. 

d.  for  AADC  packages:  the  prefix 
AADC  followed  by  the  3-digit  AADC 
code  in  L804. 

M81 6.9.6    Sequential  U*t  Option. 

If  the  report  is  a  sequential  list, 
individual  entries  for  each  destination 
must  be  ordered  sequentially  by  ZIP 
Code,  regardless  of  package  type  within 
a  separate  presort  listing  and  a  separate 
residual  tier  listing: 

a.  for  5-digit  packages:  5-digit  ZIP 
Code. 

b.  for  city  packages:  lowest  assigned 
5-digit  ZIP  Code. 

c.  for  3-digit  packages:  3-digit  ZIP 
Code. 

d.  for  AADC  packages:  the  prefix 
AADC  followed  by  the  3-digit  AADC 
code  in  L804. 

e.  for  second-class  only,  listings  for  5- 
digit,  city,  and  3-digit  packages  must  be 
preceded  by  the  prefix  5DG,  CTY,  and 
3DG,  respectively. 

U816.9.7    Un*  Entrt**  Undw  Elthw  Option 

Under  either  option,  each  line  entry 
must  report  delivery  point  barcoded 
pieces,  correctly  ZIP-»-4  coded 
nonbarcoded  pieces  (that  meet  OCR 
readability  and  related  standards  in 
C830),  and  other  pieces  by  each  rate  for 
which  specific  numbers  of  pieces  are 
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eligible,  and  a  cumulative  total  for  the 
segment  through  that  entry.  As 
applicable,  data  on  each  line  must  be 
broken  down  further: 

a.  In  second-class  mailings,  to 
separately  report  in-county  and  outside- 
county  pieces,  and  level  A/G/Jl  and 
level  B/H/J3  rates. 

b.  In  third-class  mailings,  to 
separately  report  pieces  at  each 
destination  entry  rate. 

M81 6.9.8    Subtotals  and  SummariM  Under 
Either  Option. 

Each  column  of  data  must  be 
subtotaled  at  the  end  of  each  segment  of 


the  report  and  a  summary  must  list  data 
for  the  entire  mailing,  including  the 
residual.  The  simimary  must  include: 

a.  The  number  of  pieces  with  a 
deUvery  point  barcode,  the  number 
without,  the  total  number  of  pieces  in 
the  mailing,  and  the  percentage  with 
delivery  point  barccdes. 

bTEach  rate  (or  other  variable  in  9.7), 
the  number  of  pieces  it  each  rate,  the 
total  postage  at  each  rate,  and  the  total 
postage  for  the  mailing.  For  second-class 
mailings,  the  postage  rates  and 
computed  totals  may  be  omitted. 


c.  For  postage-affixed  mailings, 
further  detail  must  be  added  as  needed 
to  account  for  the  value  of  postage 
affixed,  if  less  than  the  applicable 
amoimt  and  the  net  due,  to  yield  the 
correct  postage. 

An  appropriate  amendment  to  39  CFR 
111.3  will  be  published  if  the  proposal 
is  adopted. 
Stanley  F.  Mires, 
Chief  Counsel,  Legislative. 
[FR  Doc.  93-23178  FUed  9-21-93;  8:45  amj 
WLUNG  CODE  7710-1>-« 
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Part  VI 

Department  of 
Education 

Office  of  Special  Education  and 
Rehabilitative  Services 

34  CFR  ParU  346,  et  al. 
National  Institute  on  Dfsat>ll{ty 
Rehabilitation  Research;  Fmai  RUIe 
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DEPARTMENT  OF  EDUCATION 

Offic*  Of  Special  Education  and 
Rehabilitatlva  Sarvlcaa 

National  Inatltuta  on  Disability 
Rahabllltatlon  Research 

34  CFR  Parts  346, 347.  354,  355. 356. 
357, 358. 359.  and  360 

RIN  1820-AB09 

AQENCY:  Department  of  Education. 

ACTION:  Final  regulations. 

SUMMARY:  The  Secretary  amends 
existing  regulations  for  certain  programs 
authorized  under  the  National  Institute 
on  Disability  and  Rehabilitation^ 
Research.  These  technical  amendments 
result  primarily  from  the  Rehabilitation 
Act  Amendments  of  1992.  The 
amendments  to  the  regulations  add  new 
definitions  and  program  activities  emd 
make  other  changes  consistent  with  the 
new  legislation. 

EFFECTIVE  DATE:  These  regulations  take 
effect  either  45  days  after  publication  in 
the  Federal  Register  or  later  if  the 
Congress 'takes  certain  adjournments.  If 
you  want  to  know  the  effective  date  of 
these  regulations,  call  or  write  the 
Department  of  Education  contact 
person.  A  document  announcing  the 
effective  date  will  be  published  in  the 
Federal  Register. 

FOR  FURTHER  INFORMATION  CONTACT: 
Betty  Jo  Borland,  Department  of 
Education,  400  Maryland  Avenue,  SW. 
(Switzer  Building,  room  3422), 
Washington,  DC  20202.  Telephone: 
(202)  205-9739.  Individuals  who  use  a 
telecommunications  device  for  the  deaf 
(TDD)  may  call  the  TDD  number  at  (202) 
205-5516. 

SUPPLEMENTARY  INFORMATION:  These 
technical  amendments  implement 
statutory  changes  made  by  the 
Rehabilitation  Act  Amendments  of 
1992.  Most  of  the  changes  are  to 
conform  terminology  of  the  regulations 
with  terminology  in  the  Act,  specifically 
in  the  use  of  "individual  with  a 
disability",  "children  with  disabilities", 
"individual  with  a  mental  disability", 
and  similar  phrases  to  replace  phrases 
using  the  word  "handicapped", 
"handicapped  individual",  or  "disabled 
individual." 

The  regulations  also  implement  a 
portion  of  the  Amendments  that  apply 
to  the  Technology-Related  Assistance 
for  Individuals  with  Disabilities  Act  of 
1988  (Pub.  L.  100-407).  Title  II  of  that 
statute  originally  provided  that  only 
private  agencies  and  organizations  were 
ehgible  to  apply  for  grants  under  two  of 
the  programs  authorized  by  that  title. 


r    ^^- 


The  Amendments  expanded  eligibihty 
to  public  as  well  as  private  agencies  and 
organizations,  including  institutions  of 
higher  education,  and  this  provision  is 
reflected  in  these  regulations. 

The  regulations  further  clarify  that  the 
purpose  of  the  Fellowship  program  is  to 
provide  support  to  qualified  individuals 
with  disabilities  as  well  as  others.  These 
regulations  also  state  that  the  purpose  of 
the  Research  Training  Grants  program  is 
to  provide  training  in  rehabilitation 
research  to  qualified  individuals  with 
disabilities  as  well  as  other  qualified 
individuals. 

These  regulations  add  a  provision 
from  the  statute  addressing  the  needs  of 
minorities  with  disabiUties  to  the 
selection  criteria  for  Field-Initiated 
projects,  the  Innovation  Grants  program, 
and  the  Research  Training  Grants 
Program.  This  provision  will  be  applied 
to  other  NIDRR  programs  through 
pending  Notices  of  Proposed 
Rulemaking. 

These  regulations  support  the 
National  Education  Goals,  particularly 
National  Education  Goal  5,  which  calls 
for  all  Americans  to  possess  the 
knowledge  and  skills  necessary  to 
compete  in  a  global  economy  and 
exercise  the  rights  and  responsibilities 
of  citizenship. 

Executive  Order  12291 

These  regulations  have  been  reviewed 
in  accordance  with  Executive  Order 
12291.  They  are  not  classified  as  major 
because  they  do  not  meet  the  criteria  for 
major  regulations  established  in  the 
order. 

Regulatory  Flexibility  Act  Certification 

The  Secretary  certifies  that  these 
regulations  will  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities.  The  small 
entities  that  would  be  affected  by  these 
final  regulations  are  small  public  and 
private  agencies  receiving  Federal  funds 
under  these  programs.  However,  the 
regulations  will  not  have  a  significant 
economic  impact  on  the  small  entities 
affected  because  the  regulations  will  not 
impose  excessive  regulatory  burden^  or 
require  unnecessary  Federal 
supervision.  The  regulations  make  only 
technical  changes  to  implement 
legislation  and  to  correct  errors  in 
previously  published  regulations. 

Paperwork  Reduction  Act  of  1980 

These  regulations  have  been 
examined  under  the  Paperwork 
Reduction  Act  of  1980  and  have  been 
foimd  to  contain  no  information 
collection  requirements. 


Waiver  of  Proposed  Rulemaking 

In  accordance  with  section 
431(b)(2)(A)  of  the  General  Education 
Provisions  Act  (20  U.S.C.  1232(b)(2)(A)) 
and  the  Administrative  Procedure  Act  (5 
U.S.C.  553),  it  is  the  practice  of  the 
Secretary  to  offer  interested  parties  the 
opportunity  to  comment  on  proposed 
regulations.  However,  since  these 
changes  merely  incorporate  statutory 
amendments  into  existing  regulations  or 
make  technical  corrections  to  previously 
published  regulations,  and  do  not 
establish  new  substantive  policy,  public 
comment  could  have  no  effect  on  the 
content  of  the  amended  regulations. 

Therefore,  the  Secretary  nas 
determined  under  5  U.S.C.  553(b)(B)  ' 
that  proposed  rulemaking  on  these 
amended  regulations  is  unnecessary  and 
contrary  to  the  public  interest. 

Assessment  of  Educational  Impact 

The  Secretary  has  determined  that  the 
regulations  in  this  document  would  not 
require  transmission  of  information  that 
is  being  gathered  by  or  is  available  from 
any  other  agency  or  authority  of  the 
United  States. 

List  of  Subjects 

34  CFR  Part  346 

Education,  Elementary  and  secondary 
education.  Grant  program — education. 

34  CFR  Part  347 

Colleges  and  universities.  Education. 
Elementary  and  secondary  education. 
Grant  programed ucation.  Teachers. 

34  CFR  Part  354 

Education,  Educational  research. 
Grant  program — education.  Individuals 
with  disabilities.  Vocational 
rehabilitation. 

34  CFR  Part  355 

Education,  Education  of  individuals 
with  disabilities,  Grant  program — 
education. 

34  CFR  Part  356 

Adults  with  disabilities,  Children 
with  disabilities.  Education. 
Educational  research.  Fellowships. 
Individuals  with  disabilities. 

34  CFR  Part  357 

Education.  Educational  research. 
Grant  program— education.  Individuals 
with  disabilities.  Manpower  training 
programs,  Vocational  rehabilitation. 

34  CFR  Part  358 

Education,  Educational  research, 
Grant  program — education.  Individuals 
with  disabilities,  Reporting  and 
recordkeeping  requirements.  Vocational 
rehabilitation. 
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34  CFR  Part  359 

Education,  Educational  research. 
Grant  program— education,  Individuals 
with  disabilities,  Individuals  with 
severe  disabilities.  Vocational 
rehabilitation. 

34  CFR  Part  360 

Education,  Educational  research. 
Grant  program — education,  Individuals 
with  disabilities,  Manpower  training 
programs.  Vocational  rehabilitation. 

Dated:  September  17, 1993. 
(Catalog  of  Federal  Domestic  Assistance 
Number  84.133,  National  Institute  on 
Disability  and  Rehabilitation  Research) 
Richard  W.  Riley, 
Secretary  of  Education. 

The  Secretary  amends  parts  346.  347. 
354,  355,  356,  357,  358,  359,  and  360  of 
title  34  of  the  Code  of  Federal 
Regulations  as  follows: 

Pari  34«— TECHNOLOGY-RELATED 
ASSISTANCE  FOR  INDIVIDUALS  WITH 
DISABILTHES:  DEMONSTRATION  AND 
INNOVATION  PROJECTS  OF 
NATIONAL  SIGNIFICANCE 

1.  The  authority  citation  for  part  346 
continues  to  read  as  follows: 

Authority:  29  U.S.C.  2201-2271,  unless 
otherwise  noted. 

2.  Section  346.3  is  revised  to  read  as 
follows: 

f  346.3    Whols*liglbl«forM«lstaoc8 
under  this  progrtm? 

Public  and  private  agencies  6uid 
organizations,  including  institutions  of 
higher  education,  may  apply  for  grants 
or  cooperative  agreemwits  imder  this 
program. 

(Authority:  29  U.S.C.  2261(a)) 

PART  347->TRAINING  AND  PUBUC 
AWARENESS  PROJECTS  OF 
NATIONAL  SIGNIFICANCE  IN 
TECHNOLOGY-RELATED 
ASSISTANCE  FOR  INDIVIDUALS  WITH 
DISABILfTIES 

3.  The  authority  citation  for  part  347 
continues  to  read  as  follows: 

Authority:  29  U.S.C  2201-2271,  unless 
otherwise  noted. 

4.  Section  347.3  is  amended  by 
revising  paragraphs  (a)  and  (c)  to  read  as 
follows: 

1 347.3    Who  is  eligible  for  assistance 
under  this  progrant? 

(a)  Public  and  private  agencies  and 
organizations,  including  institutions  of 
higher  education,  are  eligible  to  receive 
awards  imder  the  technology  training 
program. 


(c)  Public  and  private  agencies  and 
organizations,  including  irstitutions  of 
higher  education,  aia  eUgible  to  receive 
awards  under  the  public  awareness 
projects  program. 

PART  354— DISABILITY  AND 
REHABILITATION  RESEARCH:  MODEL 
RESEARCH  AND  TRAINING  PROGRAM 

5.  The  authority  citation  for  part  354 
continues  to  read  as  follows: 

Authority:  29  U.S.C  762(b)(12),  unless 
otherwise  noted. 

6.  In  34  CFR  part  354  the  words 
"handicapped  individuals"  are 
removed,  and  the  words  "individuals 
with  disabilities"  are  added,  in  their 
place,  in  the  following  places: 

(a)  $354.1:  and 

(b)  §  354.10  (b)(1).  (b)(2),  (b)(3).  (b)(4). 
and  (b)(5). 

PART  355— OfSABILTTY  AND 
REHABILITATION  RESEARCH: 
KNOWLEDGE  DISSEMINAT'ON  AND 
UTILIZATION  PROGRAMS 

7.  The  authority  citation  for  part  355 
continues  to  read  as  follows: 

Authority:  29  U.S.C  760-762,  unless 
otherwise  noted. 

8.  In  34  CFR  part  355  the  words 
"handicapped  persons"  are  removed, 
and  the  words,  "individuals  with 
disabilities"  are  added,  in  their  place,  in 
the  following  places: 

(a)  S  355.1;  and 
(b)S355.10(c||. 

PART  356— DISABILnr  AND 
REHABILITATION  RESEARCH: 
RESEARCH  FELLOWSHIPS 

9.  The  authority  citation  for  part  356 
continues  to  read  as  follows: 

Authority:  29  U.S.C  761a(d),  unless 
otherwise  noted. 

10.  Section  356.1  is  amended  by 
adding,  ",  including  those  wao  are 
individuals  with  disabilities. '.  after  the 
word  "individuals"  and  removing  the 
words  "disabled  persons"  and  adding, 
in  their  place,  the  words  "individuals 
with  disabilities",  j 

1356.2    [AnwndMl] 

11.  Section  356.2  is  amended  by 
removing  the  words  "handicapped 
persons"  in  paragrajJh  (b)  anc  adding,  in 
their  place,  the  words  "individuals  with 
disabilities".  | 

f  356.3    [Amended] 

12.  Section  356.3(c)(2)  is  amended  by 
removing  the  words  "handicapped 
children  or  mentally  disabled  persons", 
and  adding,  in  their  place,  the  words 
"children  with  disabilities  or 


individuals  with  mental  disabilities", 
removing  the  words  "non-handicapped 
children",  and  adding,  in  their  place, 
the  words  "children  who  do  not  have 
disabilities",  and  removing  the  words 
"handicapped  adults",  and  adding,  in 
their  place,  the  words  "adults  with 
disabilities". 

13.  Section  356.11  is  revised  to  read 
as  follows: 

1356.11    Wtwt  types  of  problems  may  be 
researched  under  tha  f*ik>w*hip  program? 

Problems  encountered  by  individuals 
with  disabilities  in  their  daily  lives  that 
are  due  to  the  presence  of  a  disabling 
condition,  problems  associated  with  the 
provision  of  r^abihtation  services  to 
individuals  with  disabilities,  and 
problems  connected  with  the  conduct  of 
disability  research  may  be  addressed 
under  this  program. 

(Authority:  Sees.  202(d),  202(g)(1),  204;  29 
U.S.C  761a(d).  761a(g)(l).  762) 

PART  357— DISABILITY  AND 
REHABHJTATION  RESEARCH:  FIELD- 
INITIATED  PROJECTS 

14.  The  authority  citation  for  part  357 
continues  to  read  as  follows: 

Authority:  29  US C.  760-762.  unless 
otherwise  noted. 

15.  Section  357.32  is  amended  by 
adding  a  new  paragraph  (a)(3)  to  read  as 
follows: 

S  357.32    How  does  the  Secretary  evaluate 
an  application  under  this  program? 

(a)«  •  • 

(3)  The  application  addresses  the 
needs  of  individuals  with  disabilities 
from  minority  backgrounds. 


PART  358— DISABILITY  AND 
REHABILITATION  RESEARCH: 
INNOVATION  GRANTS  PROGRAM 

16.  The  authority  citation  for  part  358 
is  revised  to  read  as  follows: 

Authority:  29  U.S.C  762(b)(14],  unless 
otherwise  noted. 

17.  The  authority  citation  for  §  358.1 
is  revised  to  read  as  follows: 

(Authoritv:  Sec.  204(b)(14);  29  U.S.C 
762(b)(14)) 

18.  Section  358.10(a)  is  amended  by 
removing  the  words  "disabled 
individuals",  and  adding,  in  their  place, 
the  words  "individuals  with 
disabilities"  and  by  revising  the 
authority  citation  to  read  as  follows: 

(Authority:  Sec.  204(b)(14);  29  U.S.C 
762(b)(14)) 

19.  The  authority  citation  for  §  358.30 
is  revised  to  read  as  follows: 
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(Authority:  Sec.  204(b)(14):  29  U.S.C  (Authority:  Sec.  2M(b)(4)(A):  29  U.S.C.  33.  The  authority  citation  for^  359.32 

762{b)(l4))  762(b)(4)(A))  is  revised  to  read  as  follows: 

20.  Section  358.31  is  amended  by  27.  The  authority  citation  for  §  359.3  (Authority:  Sec.  204(b)(4)(C);  29  U.S.C 
revising  paragraph  (a)(3)  and  the  is  revised  to  read  as  follows:  762(b)(4)(C)) 

authority  citation  to  read  as  follows:  (Authority:  Sees.  202  and  204:  29  U.S.C  761a  p^p^  360— DISABILITY  AND 

§358.31    Howdo««th«S«cr«aryMtect  and  762)  REHABKJTATION  RESEARCH: 

application*  for  ntm  granta?  28.  The  authority  citation  for  §  359.4  RESEARCH  TRAINING  AND  CAREER 

(a)'  *  •  is  revised  to  read  as  follows:  DEVELOPMENT  PROGRAM 

(3)  Any  other  requirement  that  appUes  (Authority:  Sec.  202(i)(l);  29  U.S.C 

to  the  selection  of  applications  for  new  761a(i)(l))  34.  The  authority  citation  for  part  360 

grants,  including  the  extent  to  which  the  ^^^         ^^^^.^^  ^^^    353^0  continues  to  read  as  follows: 

apphcation  addresses  the  needs  of  /     „  ^^^         29  U.S.C  760-762,  unless 

mmonty  mdmduals  with  disabilities.  otherwise  noted. 

•         •         •         •         •  (Authority:  Sec.  204(b)(4);  29  U.S.C 

(Authority:  Sec.  204(b)(l4);  J9  U.S.C  762(b)(4))  35  Section  360.31  is  amended  by 

762(b)(l4))  30.  Section  359.11  is  amended  by  revising  paragraphs  (a)(2).  (b)(1).  and  . 

21.  The  authority  citation  for  §  358.32  redesignating  paragraph  (f)  as  paragraph  (d)(3)  to  read  as  follows: 

is  revised  to  read  as  follows:  (g),  adding  a  new  paragraph  (f).  and  Wh« -lection  criteria  are  used 

(Authority:  Sec.  204(b)(14);  29  U.S.C  f  X^^^^S  ^«  «"^°"^y  "^«^°"  ^°  '^^^  «^  Sndef  thi.  program? 

762(b)(14))  fo"ows:  (a)*    •    • 

22.  The  authority  citation  for  §358.33  §359.11    What  activltiaa  muat  each  ,0^1-1.          i-       .                  .             j 
is  revised  to  read  as  follows:  recipient  carry  out  under  ttiia  program?  (2)  The  applicant  proposes  to  provide 

,        ,        ,        ,        ,  training  in  a  rehabilitation  disciphne  or 

(Authority:  Sec.  204(b)(l4);  29  U.S.C  *  jj,„c„  .u^  „^Jc  «f  ir,Hi,Mri,.aie  area  of  study  in  which  there  is  a 

762fbl(i4)l  (I)  Address  ttie  needs  01  indiviauais  ,    ^         ,■'     ,.~    ,             i 

/DziDjin;j  « '  ,„;„„!  „„,j  i„;„^„^  f,„„  „;„„,:.„  shortace  of  quahned  researchers,  or  to 

23.  The  authority  citation  for  §  358.34  ^^^^^^\^°"^  '"'""^'  ^°""  ""'"""^^  provide  training  to  a  trainee  population 
is  revised  to  read  as  follows:  •««'«.  in  which  there  is  a  need  for  more 

["^tmSl  '"■  '°'^"''^=  " "•'''  '^"^-'y^  ^^-  "^"^^ ^"-^  '''^^^'^-  "  ?n 'riidlrear'S^chnlcTaJs  who  hive""' 

762[b)(14))  U.S.C  718b  and  762(b)(4))  ',"  "^^^  ^^^r  °^  Clinicians  wno  nave 

direct  experience  with  underserved 

PART  359— DISABILITY  AND  31.  The  authority  citation  for  §  359.30  populations,  including  minority 

REHABILITATION  RESEARCH:  is  revised  to  read  as  follows:  populations;  and 

SPECIAL  PROJECTS  AND  (Authority:  Sec.  202(e);  29  U.S.C  761a(e))  •         •         •         .         . 

DEMONSTRATIONS  FOR  SPINAL  ,,  ^  \.      ,,„  „  .             .    , .  «.,... 

CORD  INJURIES  ^■^••^*''^°"  ^^V\'u!u-^"w^u^X- ,  ^^ 

revising  paragraphs  (c)(4)(in).  (d)(5)(m),  (^)  q^g  applicant's  proposed 

24.  The  authority  citation  for  part  359  and  the  authority  citation  to  read  as  recruitment  program  is  likely  to  be 

IS  revised  to  read  as  follows:  follows:  effective  in  recruiting  highly  quaUfied 

Authority:  29  U.S.C  762(b)(4).  unless  j  359  3^    y^^^  selection  criteria  does  the  trainees,  including  those  who  are 

otherwise  noted.  Secretary  use  In  reviewing  appticationa  individuals  with  disabiUties; 

25.  The  authority  citation  for  §359.1  under  this  program?  •        •        »        •        • 
is  revised  to  read  as  follows:  •••*•  /jw»« 

762fblMT  ^' ^^^^^*^"  ^^  "'^'^  (4)'  *  •  (3)  The  applicant,  as  part  of  its  non- 

L  ^Linn  «Q  9  i«  «.v^c«H  »n  r..A  «  1^")  Individuals  with  disabiliUes;  and  discriminatory  employment  practices. 

26.  Section  359.2  is  revised  to  read  as  ^  '    '^        ^        ^        ^  will  ensure  that  its  personnel  are 
follows:  / jw  .  «  selected  without  regard  to  race,  color, 

§35M    Who  la  eligible  for  assistance                (5) naUonal  origin,  gender,  age.  or 

under  this  program?  (iii)  Individuals  with  disabilities;  and  aisabiuty,  ^        ^        ^ 

The  agencies  and  organizations  •        •        •        •        • 

ehgible  to  apply  under  this  program  are  (Authority:  Sees.  202(e)  and  204(b)(4);  29  l^R  Doc.  93-23193  Filed  9-21-93;  8:45  am) 

described  in  34  CFR  350.2.  U.S.C  761a(e)  and  762(b)(4))  bilung  code  4000-oi-p 
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172 47650 

173 47650 

174 47650 

179 47650 

192 48460 


571 46551,46873 

585 46551 

Propoaad  Rulaa: 

27 47681 

173 48485 

174 48485 

180 48485 

393 48624 

571 46928,  46938,  47426, 

47427, 48350 

572 48350 

1160 48628 

1162 48628 

1166 48628 

1312 47104 

50  CFR     r*<^ 

17 .^9242,  49244 

217 48797,  48975 

222 48326 

227 48326.  48797  48975 

285 48464 

661 46093.  48001 

663 46094.47651 

672 46095 

675 47221 .  47833 

Propoand  Rulaa- 

17 4C-    J,  47428,  47851, 

48012.48351.49279 

32 48732.49382 

100 46678 

222 47710.49352 

227 46944.  47710,  49352 

285 46153 

625 47245 

630 46153 

641 .-. 48502 

642 47428 

650 46606 

678 46153 


UST  OF  PUBUC  LAWS 

Note:  h4o  public  bills  which 
have  become  law  were 
received  by  the  Office  of  the 
Federal  Register  for  inclusion 
in  toda/s  List  of  Public 
Law*. 

Last  List  Angus!  19,  1993 


FEDERAL  REGISTER  SUBSCRIBERS: 

IMPORTANTINFORMATION 

ABOUT  YOUR  SUBSCRIPTION 

After  6  years  without  an  adjustment,  it  has  become  necessary  to  increase  the  price  of  the  Federal 
Register  in  order  to  begin  recovering  the  actual  costs  of  providing  this  subscription  service. 
Effective  October  1, 1992,  the  price  for  the  Federal  Register  will  increase  and  be  offered  as 
follows: 

(1)  FEDERAL  REGISTER  COMPLETE  SERVICE— Each  business  day  you  can  continue 
to  receive  the  daily  Federal  Register,  plus  the  monthly  Federal  Register  Index  and  Code 
of  Federal  Regulations  List  of  Sections  Affected  (LSA),  all  for  $415.00  per  year. 

(2)  FEDERAL  REGISTER  DAILY  ONLY  SERVICE— With  this  subscription  service,  you 
will  receive  the  Federal  Register  every  business  day  for  $375.00  per  year. 

HOW  WILL  THIS  AFFECT  YOUR  CURRENT  SUBSCRIFnON? 

You  will  receive  your  current  complete  Federal  Register  service  for  the  length  of  time  remaining 
in  your  subscription. 

AT  RENEWAL  TIME 

At  renewal  time,  to  keep  this  important  subscription  coming — you  can  continue  to  receive  the 
complete  Federal  Register  service  by  simply  renewing  for  the  entire  package,  or  you  can  select 
and  order  only  the  parts  that  suit  your  needs:  f 

•  renew  your  entire  Federal  Register  Service  (complete  service) 

or  select. . .  ! 

•  the  daily  only  Federal  Register  (basic  service) 

•  and  complenient  the  basic  service  with  either  of  the  following  supplements:  the  monthly 
Federal  Register  Index  or  the  monthly  LSA 

When  your  current  subscription  expires,  you  will  receive  a  renewal  ^i^ce  to  continue  the 
complete  Federal  Register  service.  At  that  time,  you  will  also  receive  an  order  form  for  the  daily 
Federal  ^Register  basic  service,  the  Federal  Register  Index,  and  the  LSA. 

To  know  when  to  expect  the  renewal  notice,  check  the  top  line  of  yout  subscription  mailing  label 
for  the  month  and  year  of  expiration  as  shown  in  this  sample: 

A  renewal  notice  will  be  sent 
approximately  90  days  before 
the  end  of  this  month. 
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